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Bell, Diet. Dec. ,... S. S. Bell’s Dictionary of Decisions, Court of Session (Scotland), 

2 vols., 1808—1833 

BeU, Sc. App. ... ... S. S. Bell’s Scotch Appeals, House of Lords, 7 vols., 1842 — 1850 

Bellewe ... ... ... Bellewe’s Cases tenij). Richard II., King’s Bench, 1 vol. 

Belt’s Sup. ... ... Belt’s Supplement to Vesey Sen., Chancery, 1 vol., 1746 — 1766 

Ben. • ... ... ... Benloe’s Reports, Common Pleas, fol,, 1 vol., 1357 — 1579 

Beni Benloe’s (or Bendloe’s) Reports, King’s Bench, fol., 1 vol., 

1440—1627 

Ber. New Bnmswick Reports (Berton) 

Bing. ... ... ... Bingham’s Reports, Common Pleas, 10 vols., 1822 — 1834 

Bing, N. C, ... ... Bingham’s New Cases, Common Pleas, 6 vols., 1834 — 1840 ... 

Biss. & Sm. ... ... Bisset and Smith’s Digest 

Bitt. Prac, Cas. ... Bittleston’s Practice Cases in Chambers under the Judicature 

Acts, 1873 and 1875, 1 vol., 1875—1876 

Bitt. Rep. in Ch. ... Bittleston’s Reports in Chambers (Queen’s Bench Division), 

1 vol., 1883—1884 

Bl. Com. ... ... Blackstone’s Commentaries 

Bl. D. & Osb. ... ... Blackharn, Dxmdas, and Osborne’s Reports, Practice and Nisi 

Prius (Ireland), 1 vol., 1846 — 1848 

Bli. ... ... ... Bligh’s Reports, House of Lords, 4 vols., 1819 — 1821 ... 

Bli. N. S. ... ... Bligh’s Reports, House of Lords, New Series, 11 vols., 1827 — 

1837 

Bluett ... ... ... Bluett’s Isle of Man Oases 

Bom. ... Bombay High Court Reports 

Bom. A, C. Bombay Reports, Appellate Jurisdiction 

Bom. Cr. Oa. Bombay Reports, Crown Cases 

Bom, O. 0. Bombay Reports, Original Civil Jurisdiction 

Bos, & P. Bosanquet and Puller’s Reports, Common Pleas, 3 vols., 1796 — 

1804 

Bos. & P. N. R. ... Bosanquet and Puller’s New Reports, Common Pleas, 2 vols., 

1804—1807 

Bott. ... ... ... Bott’s Laws Relating to the Poor, 2 vols., 6th ed., 1827 

Bourke ... ... ... Bourke’s Reports ... 

Br. & Col. Pr. Cas. ... British and Colonial Prize Cases, 3 vols., 1914 — 1919 ... 

Bract ... Bracton De Legibus et Consuetudinibus Anglise 

Bro. Abr. ... ... Sir R. Brooke’s Abridgement 

Bro. C. C. ... ... W, Brown’s Chancery Reports, 4 vols., 1778 — 1794 

Bro. Ecc. Rep. ... ... W. G. Brooke’s Ecclesiastical Reports, Privy Council, 1 vol.. 

1860—1872 ... .!. ..! 

Bro. N. 0. ... ... Sir R. Brooke*s New Cases, 1 vol., 1516 — 1558 

Bro. Pari. Cas J. Brown’s Cases in Parliament, 8 vols., 1702 — 1800 

Bro. Supp. to Mor. ... M. P. Brown’s Supplement to Morison’s Dictionary of Decisions, 

Court of Session (Scotland), 6 vols. ... 

Bro. Synop M. P. Brown’s Synopsis of Decisions, Court of Session (Scot- 
land), 4 vols., 1632—1827 

Brod. & Bing Broderip and Bingham’s Reports, Common Pleas, 3 vois., isio 

— 1822 ... ... ... ... ,,, 

Brod, & P Broderick and Fremantle’s Ecclesiastical Reports.’ Pri^ 

Council, 1 vol., 1705—1864 ... 

Broun ... Broun’s Justiciary Reports (Scotland), 2 vols., 1842—1846 !*.! 

Brown. & Lush. ... Brownmg and Lushington’s Reports, Admiralty. 1 vol., 1863 — 

1866 

Brownl. ... ... Brownlow and Goldesborough’s Reports, Common Pleas. 2 

parts, 1569 — 1624 

Bruce ... ... ... Bruce’s Decisions, Court of Session (Scotiand), 1714—1716 !!! 
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Buch. ... Buchanan’s Bcporfcs of the Supreme Court of the Cape of Good 

Hope, 1868—1879 S. Af. 

Buch. A. C. ... ... Buchanan’s Eeporis of Appeal Court (Cape) ... ... ... S, Af. 

Buchan. ... ... ... Buchanan’s Beports, Court of Session and Justiciary (Scot- 
land), 1806^—1813 ... ... ... ... ... ... Scot* 

Buck ... ... ... Buck’s Cases in Bankruptcy, 1 vol., 1810 — 1820 ' ... ... Eng. 

Bull* N. P. ... ... BuUer’s Nisi Prius (published, London, 1772) ... ... ... Eng. 

Bulst* *.* ... ... Bulstrode’s Reports, King’s Bench, fol., 3 parts in 1 vol., 1610 — 

1626 Eng. 

Bunb* ... *.. ... Bunbury’s Reports, Exchequer, fol., 1 vol., 1713 — 1741 ... Eng. 

Burr. ... ... ... Burrow’s Reports, King’s Bench, 6 vols., 1756 — 1772 ... ... Eng. 

Burr. S. C* ... ... Burrow’s Settlement Cases, King’s Bench, 1 voL, 1733 — 1776 Eng. 

Burrell ... ... ... Burrell’s Reports, Admiralty, ed. by Marsden, 1 vol., 1648 — 1840 Eng. 

0. A. ... ... ... Court of Appeal Repoits, 3 vols., 1867 — 1877 ... ... ... N.Z* 

C. & P. ... ... ... Carrington and Payne’s Reports, Nisi Prius, 9 vols., 1823 — 1841 Eng. 

O. B. ... ... ... Common Bench Reports, 18 vols., 1846 — 1856 ... ... ... Eng. 

0. B. N. S. ... ... Common Bench Reports, New Series, 20 vols., 1866 — 1865 ... Eng. 

C. B. R. ... ... ... Canadian Bankruptcy Beports Annotated, 1920 — (current) ... Can. 

(’. O. C. ... ... ... Canadian ( riininal AnnotaU*d, 189S— (current) ... Can. 

O. 0. Ot. Oas. ... ... Central Criminal Court Cases (Sessions Papers), 1834 — 1013 ... Eng. 

C. L. Ch. Common Law Chambers ... ... ... ... Can. 

C. L. J. ... Cape Law Journal ... ... ... ... ... ... ... S. Af. 

C. L, J. N. 0. Canada Law Journal, New Series, 1865 — (current) ... ... Can. 

C. L. J. O. S. Canada Law Journal, Old Series, 10 vols., 1855 — 1864 ... Can. 

C. L. R. ... Common Law Reports, 3 vols., 1853 — 1856 ... ... ... Eng. 

0. L. R. ... Commonwealth Law Reporta ... ... ... .... ... Aub. 

C. L. R. ... Calcutta Law Reporter ... ... ... ... ... ... Ind. 

O. L. T. ... Canadian Law Times ... ... ... ... ... ... Can. 

C. L. T. Occ. N. ... Canadian Law Times, Occasional Notes ... ... ... ... Can. 

C. P. ... ... ... Upper Canada Common Pleas ... ... ... ... ... Can. 

C. P. D. ... ... ... Law Reports, Common Pleas Division, 6 vols., 1875 — 1880 ... Eng. 

C. P. D. ... ... ... Cape Provincial Division Reports ... ... ... ... S. A2. 

0. R. [date] A. C. ... Canadian Reports, Appeal Cases ... ... ... ... ... Can. 

C. T. R. ... ... *.. Cape Times Reports of the Supreme Court of the Cape of Good 

Hope ... ... ... ... ... ... ... ... S. Af. 

C. W. N..,. ... ... Calcutta Weekly Notes ... ... ... ... ... ... Ind. 

Cab. &> El. Cabab6 and Ellis’s Reports, Queen’s Bench Division, 1 vol., 

1882—1885 Eng. 

Cald. Mag. Cas. ... Caldecott’s Magistrates’ Cases, 1 vol., 1776 — 1786 Eng. 

Calth. .** ... Calthrop’s City of London Cases, King’s Bench, 1 vol., 1609 — 

1618 Eng. 

Cam. Cas. *»• ... Cameron’s Supreme Court Oases ... ... ... ... ... Can. 

Cam. Prac. *•• ... Cameron’s Supreme Court Practice ... ... ... ... Can. 

Camp ■ Campbell’s Reports, Nisi Prius, 4 vols., 1807 — 1816 ... ... Eng. 

Can, ... ... t’anadiau (’riniinal Ceases, Annotated, HOS -{cui'r(‘nt) ... Can. 

Can. (’oiu. Cas. ... ... (’ommercial Law Reports of Canada, 4 vols., 1901 — 1905 ... Can. 

Can. (hnm. Cas. ... ... Canadian Criminal Cases, Annotated, 1898 — (current) ... Can. 

Can. Gaz. ... ... Canadian Gazette ... ... ... ... ... ... ... Can. 

Can. By. Oas. ... ... Canadian Railway Cases ... ... ... ... ... ... Can. 

Car. & Kir. ... ... Carrington and Kirwan’s Reports, Nisi Prius, 3 vols., 1843 — 1853 Eng. 

Car. & M. ... ... Carrington and Marshman’s Reports, Nisi Prius, 1 vol., 1841 — 

1842 ... ... ... ... ... ... ... ... Eng. 

Car. C. L, ... ... Carrington’s Treatise on Criminal Law ... ... ... ... Can. 

Card. Doc. Ann. ... Cardwell’s Documentary Annals of the Reformed Church of 

England, 2 vols., 1646 — 1716 ... ... ... ... ... Eng. 

Carl New Brunswick Reports (Carleton) Can. 

Carp. Pat, Cas. ... ... Oarpmael’s Patent Oases, 2 vols,, 1002 — 1842 ... ... ... Eng. 

Cart Carter’s Reports, Common Pleas, fob, I vol., 1664 — 1673 ... Eng. 

Cart. ... ... Cases on British North America Act (Cartwright) ... ... Can. 

Carth Carthew’s Reports, King’s Bench, fob, 1 vob, 1687 — 1700 ... Eng. 

Cary ... ... ... Cary’s Reports, Chancery, 1 vob ... ... ... ... ... Eng. 

Cas. in Ch. ... ... Cases in Chancery, fob, 3 parts, 1660 — 1697 ... ... ... Eng. 

Cas. Pract. K. B. ... Cases of Practice, King’s Bench, 1 vob, 1656 — 1775 ... ... Eng. 

Cos. Sett. Cases of Settlements and Removals, 1 vob, 1686 — 1727 ... Eng. 

Cas. iemp. Finch ... Cases temp. Finch, Chancery, fob, 1 vol., 1673 — 1680 ... Eng. 

Cas. temp. King ... Select Cases temp. King, Chancery, fob, 1 vob, 1724 — 1733 ... Eng. 

Cas. temp, Tolb. ... Cases in Equity temp. Talbot, fob, 1 vob, 1730 — 1737 ... Eng. 

Cass. Dig. ... ... Cassells’ Digest ... ... ... ... ... ... ... Can. 

Ch. (preceded by date) Law Reports, Chancery Division, since 1890 (e.^., [1891] 1 Ch.) Eng. 

Ch. App, ... ... Law Reports, Chancery Appeals, 10 vols., 1866 — 1876 ... Eng. 

Ch. Cas. in Ch. ... ... Choyce Cases in Chancery, 15.57 — 1606 ... ... ... ... Eng^ 

Ch. Ch Upper Canada Chancery Chambers Reports Can. 

Oh. D. ... ... ... Law Reports, Chancery Division, 46 vols., 1876 — 1890 ... Eng. 

Oh. Rob i ... ... Christopher Robinson’s Reports, Admiralty, 6 vols., 1798 — 1808 Eng. 

Char. Cham. Oas. ... Charley’s Chamber Cases, 2 vols.* 1875 — 1876 ... ... ... Eng. 

Char. Pr. Cas. ... ... Charley’s New Practice R^orts, 8 vols., 1876 — 1876 ... ... Eng. 

Chip • ••• #*• New Brunswick Reports (CbipruMi) ... «*. ••• Cuk 
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Chit. 

a. & Fin. 


Cl. & Sc. Dr. Cos. 
Clay. 


Olif. &> Rick. 

Clif. & SU>pli. ... 

Co. A 

Co. Ent. 

Co. Inst. 

Co, L. J. 

Co. Litt. 

Co. Rep. 

Coch 

Cockb. & Rowe 

CoU 

CoU. Jurid. 

Codes 

Colt 

Com. 


Com. Cas. 

Com. Dig. 

Comb. 

Con, &> Law. 

Cong. Dig. 

Const 

Cooke & Al. 

Cooke, Pr. Cas. ... 
Cooke, Pr. Reg. 

Coop. G. 

Coop. Pr. Cas. ... 
Coop, temp, Brough. 

Coop, temp, Cott. 


Cor 

Corb. & D. 
Oorrespondances Jud. 

Oouper 

Cout 

Oout. Dig. 

Cowp. 

Cox & Atk. 

Cox, C. C. 

Cox, Eq. Cas. ... 
Cox, M* & H. ... 


Cr. & J. 

O. & M. 

Cr. & Ph. 

Cr. App. Rep. ... 
Cr. M. & R. 


Craw. & D. 

Craw. D. Abr. C. 
Cress. Insolv. Cas. 
Cripps’ Church Cas. 
Oro. Car. 


Cro. Eliz. 

Oro. Jac. 

Cm. Dig. 

Cunn. 

Curt. 


Chitty’s Practice Reports, King’s Bench, 2 vols., 1770 — 1822... 
Clark and Finnelly’s Reports, House of Lords, 12 vols., 1831 — 

1846 

Clark and Scully’s Drainage Cases 

Clayton’s Reports and Pleas of Assizes at Yorke, 1 vol., 1631 — • 

^ 1650 

Clifford and Rickards’ Locus Standi Reports, 3 vols., 1873—1884 
Clifford and Stephens* Locus Standi Reports, 2 vols., 1867 — 1872 

Cook’s I^wer Canada Admiralty Court Oases 

Coke’s Entries ... ... ... ... ... ... ... 

Coke’s Institutes 
Colonial I^aw Journal 
Coke on Littleton (1 Inst.) 

C/oke’s Reports, 13 parts, 1572 — 1016 

Nova Scotia Reports (Cochran) 

Cockbum and Rowe’s Election Cases, 1 vol., 1833 
Collyer’s Reports, Chancery^ 2 vols., 1844—1846 
Collectanea Juridica, 2 vols. 

Colles’ Cases in Parliament, 1 vol., 1697 — 1713 
Coltman’s Registration Cases, 1 vol., 1879—1885 
Comyns’ Reports, King’s Bench, Common Pleas, and Ex- 
chequer, fob, 2 vols., 1695 — 1740 
Commercial Cases, 1895 — (current) 

Comyns’ Digest 

Comberbach’s Reports, King’s Bench, fob, 1 vob, 1685 — 1698 
Connor and Lawson’s Reports, Chancery (Ireland), 2 vols., 

1841—1843 

Congdon’s Digest ... 

Const’s edition of Bott’s Poor Laws, 8 vols., 1807 

Cooke and Alcock’s Reports, King’s Bench (Ireland), 1 vob, 

1833— 1834 

Cooke’s Ih’actice Reports, Common Pleas, 1 vob, 1706 — 1747 
Cooke’s Practical Register of the Common Pleas, 1 vob, 1702 — • 

1742 

G. Cooper’s Reports, CTiancery, 1 vob, 1792 — 1815 

0. P. Cooper’s Rex)orts, Chancery Practice, 1 vob, 1837 — 1888 

C. P. Cooper’s Oases temp. Brougham, Chancery, 1 vob, 1833 — 

1834 

C. P. Cooper’s Cases temp, Cottenham, Chancery, 2 vols., 1846 — 
1848 (and miscellaneous earlier cases) 

Coryton’s Reports ... 

Corbett and Daniell’s Election Oases, 1 vob, 1819 
Oorrespondances Judiciaires 

Couper’s Justiciary Reports (Scotland), 6 vols., 1868 — 1885 ... 
Coutlees’ Unreported Cases 
Coutlees’ Digest 

(k)wper’s Reports, King’s Bench, 2 vols., 1774 — 1778 ... 

Cox and Atkinson’s Registration Appeal Cases, 1 vol., 1843 — 1846 
E. W. Cox’s Criminal Law Cases, 1843 — (current) 

R C. Cox’s Equity Cases, 2 vols., 1745 — 1797 ... 

Cox, Macrae, and Hertslet’s County Courts Cases and Appeals, 

1 vob, 1846—1862 

Crompton and Jervis’s Reports, Exchequer, 2 vols., 1830 — 1832 
Crompton and Meeson’s Reports, Exchequer, 2 vols., 1832 — 1834 
Craig and Phillips’ Reports, Chancery, 1 vob, 1840 — 1841 
Cohen’s Criming Appeal Reports, 1908 — (current) 

Crompton, Meeson, and Roscoe’s Reports, Exchequer, 2 vols., 

1834— 1835 

Crawford and Dix’s Circuit Cases (Ireland), 3 vols., XS38 — 1846 
Orawdord and Dix’s Abridged Cases (Ireland), 1 vob, 1837 — 1838 
Oresswell’s Insolvency -Cases, 1 vob, 1827 — 1829 

Cripps’ Church and Clergy Coses, 2 parts, 1847—1850 

Oroke’s Reports temp. Charles I,, King’s Bench and Common 

Pleas, 1 vob, 1625 — 1641 

Croke’s Reports temp. Elizabeth, King’s Bench and Common 

Pleas, 1 vob, 1682—1603 

Croke’s Reports Ump, James I., King’s Bench and Common 

Pleas, 1 vob, 1603—1625 

Cruise’s Digest of the Law of Real Property, 7 vols. 
Cuimiiigham’s Reports, King’s Bench, fob, 1 vob, 1734—1735 
Curteis’ Ecclesiastical Reports, 3 vols., 1834—1844 
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D. 0. A. ... 
D. L. R. 


Duxbury’s Reports of the High Court of the South African 

Republic 

Dorion’s Queen’s Bench Reports 
Dominion Law Reports ... 
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" ... Dalison’s Beports, Common Pleas, foL, 1 voL, 1646 — 1674 ... Eng. 

Dalr. Dalrymple’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1698—1720 Scot. 

Pan Darnell’s Bep^orts, Exchequer in Equity, 1 vol., 1817 — 1823 ... Eng. 

Pan. & LI. ... ... Danson and Boyd’s Mercantile Oases, 1 voL, 1828 — 1829 ... Eng. 

Pav. & Met Davison and Men valets Beports, Queen’s Bench, 1 vol., 1843 — ^ 

1844 Eng. 

Pav. Ir Davys’ (or Davis* or Davy’s) Beports (Ireland), 1 vol., 1604 — 

1611 Ir. 

Dav. Pat. Cas. ... ... Davies’ Patent Cases, 1 voL, 1785 — 1816 ... ... ... Eng. 

Day ... ... ... Day’s Election Cases, 1 voL, 1892 — 1893 ... ... ... Eng. 

Pea. &> SW. ... ... Deane and Swabey’s Ecclesiastical Beports, 1 vol., 1856 — 1857 Eng. 

Deac. ... ... ... Deacon’s Beports, Bankruptcy, 4 vols., 1834 — 1840 ... ... Eng. 

Deac. & Ch. ... Deacon and Chitty’s Beports, Bankruptcy, 4 vols., 1832 — 1835 Eng. 

Dears. & B. ... ... Dearsly and Bell’s Oiown Cases Beserved, 1 vol., 1856 — 1868 Eng. 

Dears. C. C. ... ... Dearsly’s Crown Oases Beserved, 1 voL, 1852 — 1856 ... ... Eng. 

Deas & And. ... ... Deas and Anderson’s Decisions (Scotland), 6 vols., 1829 — 1832 Soot. 

De G ... De Gex’s Beports, Bankruptcy, 2 vols., 1844 — 1848 ... ... Eng. 

De G. & J. ... ... De Gex and Jones’s Beports, Chancery, 4 vols., 1867 — 1859 ... Eng. 

De G. & Sm. ... ... De Gex and Smale’s Beports, Chancery, 5 vols., 1846 — 1862 ... Eng. 

De G. P. & J. ... ... De Gex, Fisher and Jones’s Beports, Chancery, 4 vols., 1859— 

1862 Eng. 

De G. J. &> Sm. ... De Gex, Jones, and Smith’s Beports, Chancery, 4 vols., 1862— 

1865 Eng. 

De G. M. & G. ... ... De Gex, Macnaghten and Gordon’s Beports, Chancery, 8 vols., 

1851—1867 Eng. 

Delane ... ... ... Delane’s Decisions, Revision Courts, 1 vol., 1832 — 1836 ... Eng. 

Den. ... ... ... Denison’s Crown Cases Beserved, 2 vols., 1844—1852 ... Eng. 

Dick. ... ... ... Dickens’ Reports, Chancery, 2 vols., 1559 — 1798 ... ... Eng. 

Dirl. ... ... ... Dirleton’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1665—1677 Scot. 

Dods. ... ... ... Dodson’s Reports, Admiralty, 2 vols., 1811 — 1822 ... ... Eng. 

Donnelly ... ... Donnelly’s Reports, Chancery, 1 voL, 1836 — 1837 ... ... Eng. 

Doug. El. Cos. ... ... Douglas’ Election Cases, 4 vols., 1774 — 1776 ... ... ... Eng. 

Doug. K. B. ... ... Douglas’ Beports, King’s Bench, 4 vols., 1778 — 1786 ... ... Eng. 

Dow ... ... ... Dow’s Beports, House of Lords, 6 vols., 1812 — 1818 ... ... Eng, 

Dow &; CL Dow and Clark’s Reports, House of Lords, 2 vols., 1827 — 1832 Eng. 

Dow. & L. ... ... Dowling and Lowndes’ Practice Beports, 7 vols., 1843 — 1849 Eng. 

Dow. Sc By. K. B. ... Dowling and Byland’s Bepoits, King’s Bench, 9 vols., 1822 

— 1827 ... ... ... ... ... ... ... ... Eng. 

Dow. & By. M. O. ... Dowling and Byland’s Magistrates’ Cases, 4 vols., 1822 — 1827 Eng, 

Dow. & By. N. P. ... Dowling and Byland’s Beports, Nisi Prhis, 1 part, 1822 — 1823 Eng. 

DowL ... ... ... Dowling’s Practice Reports, 9 vols., 1830 — 1841 ... ... Eng. 

Dowl. N. S. ... ... Dowling’s Practice Beports, New Series, 2 vols., 1841 — 1843 Eng. 

Dr. & Wal. ... ... Drury and Walsh’s Beports, Chancery (Ireland), 2 vols., 1887 — 

1841 Ir. 

Dr. War. ... ... Drury and Warren’s Beports, Chancery (Ireland), 4 vols., 1841 — 

1843 Ir. 

Dra. ... ... ... Draper’s King’s Bench Beports ... ... ... ... ... Can. 

Drew. ... ... ... Drewry’s Beports, Chancery, 4 vols., 1852 — 1869 ... ... Eng. 

Drew. &> Sm. ... ... Drewry and Smale’s Beports, Chancery, 2 vols., 1869 — 1865... Eng. 

Drinkwater ... ... Diinkwater’s Reports, Common Pleas, 1 vol., 1840 — 1841 ... Eng. 

Drury temp. Nap. ... Drury’s Beports temp. Napier, Chancery (Ireland), 1 vol., 1858 — 

1859 Ir. 

Drury temp. Sug. ... Drury’s Reports temp, Sugden, Chancery (Ireland), 1 vol., 1841 

—1844 It. 

Dugd, Orig. ... ... Dugdale’s Origines Juridiciales ... ... ... ... ... Eng. 

Dunl. (Ot. of Sees.) ... Dimlop, Court of Session Cases (Scotland), 2nd Series, 24 vols., 

1838—1862 Scot. 

Dunning ... ... Dimnin^s Beports, King’s Bench, 1 voL, 1763 — 1764 ... Eng. 

Hurie Durie’s Decisions, Court of Session (Scotland), foL, 1 voL, 1621 

^ —1642 Scot. 

Hyer Dyer’s Reports, King’s Bench, 8 vols., 1613 — 1581 Eng, 
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E. &B. ... 

E. &:B. ... 

E. B. & E. 

E. D. 0 

E. D. L. 

E. L. R 

E. B, (or Eng* Bep.) 
E* ... ,,, 
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Upper Canada Enor and Appeal , 

Ellis and Blackbum*s Beports, Queen’s Bench, 8 vols., 1852 — 

1858 

Ellis and Ellis’s Beports, Queen’s Bench, 8 vols., 1868—1861 
Ellis, Blackburn, and Ellis’s Beports, Queen’s Bench, 1 voL, 

1868— 1860 ... 

Report® of the Eastern Districts Court (Cape) from 1880 
South African Law Report®, Eastern Districts Local Division 

Eastern Law Reporter ... 

English Beports 

Ontario Election Beports 

Eagle and Youngers Tithe Oases, 4 vols., 1204—1826 ... 


Can. 

Eng. 

Eng. 



Eng. 

Can. 
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East 

Eaet, P^C 
Ecc. & Ad 
Eden 
Edgar 
Edw. 

Elciiies 

Emden’s B. C. 

Eng. Pr. Cas. 
Eq. Cas. Abr. 
Eq. Rep. 

Esp. 

Ek. O. R. 

Ex. D. 

Excb. 


Exch. C. R. 


East’s Reports, Kira’s Bench, 16 vols., 1800 — 181? ... ... 

East’s Pleas of the Crown ... 

Spinks’ Ecclesiastical and Admiralty Reports, 2 vols., 1863 — 1855 
Eden’s Reports, Chancery, 2 vols., 1757 — ^1760 
Edgar’s Decisions, Court of Session (Scotland), fol., 1724 — ^1725 
Edwards’ Reports, Admiralty, 1 vol., 1808 — 1812 
Elchies’ Decisions, Court of Session (Scotland), 2 vols., 1783— 
1754 


Emden’s Building Contracts, Building Leases and Building 
Statutes ... 

Roscoe’s English Prize Cases, 2 vols., 1746 — 1868 ... 

Abridgment of Cases in Equity, foL, 2 vols., 1667 — 1744 
Equity Reports, 3 vols., 1853 — 1855 

Eapinasse’s Reports, Nisi Prius, 6 vols., 1793 — 1810 

Exchequer Court Reports ... 

Law Reports, Exchequer Division, 5 vols., 1875 — -1880 
Exchequer Reports (Welsby, Hurlstone, and Gordon), 11 vols., 
1847—1856 


Exchequer Court Reports ... 


F. (a. of Sess.) 


F. 


F. & F 

F. L. J. (Can.) ... 

F. N. D 

Fac. CoU. 

Falc. 

Falc. & Fitz. 
Fenton ... 

Ferg 

Fitz. Nat. Brev. 
Fitz-G. ... 

FI. & K. 


Fonbl 

For. 

Forb. 

Fort. De Laud. 
Fortes. Rep. 

Fost. «.« 

Fount. ... 

Fox & S. It. 

Fox & S. Reg. ... 

Fras. 

Freem. Ch. 

Freem. K. B, 


Fraser, Court of Session Cases (Scotland), 6th series, 8 vols., 

1898—1906 

Foord’a Reports of the Supreme Court of the Cape of Gk>od 

Hope, 1879—1880 

Foster and Finlason’s Reports, Nisi Prius, 4 vols., 1866 — 1867 
Canada Foi-tn igb tl y Law Joiirn al . . . ... 

Finnemore’s Not€*s and Digest of Natal Cases, 1863 — 1867 
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Godb. Gk)dbolt’s Reports, King’s Bench, Common Pleas, and Exche- 
quer, 1 voh, 1574—1637 ... Eng. 

Gk>uldflb. ... ... Gouldsborough’s Reports, Queen’s Bench and King’s Bench, 1 

voL, 1586 — 1601 Eng. 

Gow Gnw’a Reports, Nisi Prius, 1 voh, 1818 — 1820 Eng. 

Gr. ... ... ... Upper Canada Chancery (Grant) ... ... ... ... ... Can. 

Griflflin's Patent Cases ... Griffin’s Patent Cases, 1884 — 1887 ... Eng. 

Gwilh Gwillim’s Tithe Cases, 4 vols., 1224 — 1824 Eng. 

H. ... ... ... Hertzog’s Reports of the High Court of the South African 

Republic, 1893 8. Af. 

H. & O. ... ... ... Hurlstone and Coltman’s Reports, Exchequer, 4 vols., 1862 — 1866 Eng. 

H. & N. ... ... ... HurlstoneandNorman’sReports, Exchequer, 7 vols., 1850 — 1862 Eng. 

H. &> Tw. ... ... Hall and Twells’ Reports, Chancery, 2 vols., 1848 — 1850 ... Eng. 

H. & W. Hurlstone and Walmsley’s Reports, Exchequer, 1 voh, 1840 — 

1841 Eng. 

H. B. R. (preceded by Hansell’s Reports of Bankruptcy and Companies’ Winding up 

date) Cases, 3 vols., 1915—1917 (c.gr., [1915] H. B. R.) Eng. 

H. C. ... ... ... Reports of the High Court of Griquaiand West ... ... 8. Ah 

H. E. C. ... ... ... Hodgin’s Election Reports ... ... ... ... ... Can. 

H. L. Cas. ... ... Clark’s Reports, House of Lords, 11 vols., 1847 — 1866 ... Eng. 

Hag. Adm. ... ... Haggard’s Reports, Admiralty, 3 vols., 1822 — 1838 ... ... Eng. 

Hag. Con. ... ... Haggard’s Consistorial Reports, 2 vols., 1789 — 1821 ... ... Eng. 

Hag. Ecc. ... ... Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 ... Eng. 

Hailes ... ... ... Hailes’s Decisions, Court of Session (Scotland), 2 vols., 1706 — 

1791 Scot. 

Hale, C. L. ... ... Hale’s Common Law ... ... ... ... ... ... Eng 

Hale, P. C. ... ... Hale’s Pleas of the Crown, 2 vols. ... ... ... ... Eng. 

Han. ... ... ... New Brunswick Reports (Hannay) ... ... ... ... Can. 

Har. & Ruth. ... ... Harrison and Rutherford’s Reports, CJommon Pleas, 1 voh, 1865 

—1866 Eng. 

Har. & W. ... ... Harrison and Wollaston’s Reports, King’s Bench and Bail 

Court, 2 vols., 1835 — 1836 ... ... ... ... ... Eng. 

Hare. ... ... ... Harcarse’s Decisions, Comt of Session (Scotland), foh, 1 voh, 

1081—1691 Scot. 

Hard. ... ... ... Hardres’ Reports, Exchequer, foh, 1 voh, 1666 — 1669... ... Eng. 

Hare Hare’s Reports, Chancery, 11 vols., 1841 — 1853 

Hawk. P. C. Hawkins’s Pleas of the Crown, 2 vols. ... 

Hay ... Hay’s Reports 

Hay & Marr. Hay & Marriott’s Decisions, Admiralty, 1 voh, 1776 — 1779 

Hayes ... Hayes’s Reports, Exchequer (Ireland), 1 voh, 1830 — 1832 ... Ir. 

Hayes & Jo. Hayes and Jones’s Reports, Exchequer (Ireland), 1 voh, 1832 — 

1834 Ir. 

Hem. & M. ... ... Hemming and Miller’s Reports, Chancery, 2 vols., 1862 — 1866 Eng. 

Het. ... ... ... Hetley’s Reports, Common Pleas, foh, 1 voh, 1627 — 1631 ... Eng. 

Hob. ... ... ... Hobait’s Reports, Common Pleas, foh, 1 voh, 1613 — 1625 ... Eng. 

Hodg. ... ... ... Hodges’ Reports, Common Pleas, 3 vols., 1835 — 1837 ... Eng. 

Hog. ... ... ... Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816 — 1834 ... Ir. 

Holt, Adm. ... ... W. Holt’s Rule of the Road Cases, Admiralty, 1 voh, 1863 — 1867 Eng. 

Holt, Eq. ... ... W. Holt’s Equity Reports, 2 vols., 1845... ... ... ... Eng. 

Holt, K. B. ... ... Sir John Holt’s Reports, King’s Bench, foh, 1 voh, 1688 — 1710 Eng. 

Holt, N. P F. Holt’s Repoits, Nisi Prius, 1 voh, 1815—1817 Eng. 

Home, Ct. of Seas. ... Home’s Decisions, Court of Session (Scotland), foh, 1 voh, 1736 

— 1744 ... ... ... ... ... ... Scot. 

Hong Kong L. R. ... Hong Kong Law Reports ... ... ... ... Hong Kong 

Hop. & Colt. ... ... Hopwood and Coltman’s Registration Oases, 2 vols., 1868 — 1878 Eng. 

Hop. & Ph. ... ... Hopwood and Philbrick’s Registration Cases, 1 voh, 1863 — 1867 Eng. 

Horn & H. ... ... Horn and Hurlstone’s Reports, Exchequer, 2 vols., 1838 — 1839 Eng. 

Hov. Supp Hovenden’s Supplement to Vesey Jun.’s Reports, Chancery, 

2 vols., 1753—1817 Bng. 

How. C. ... ... ... Howard’s Chancery Practice ... ... ... ... ... Ir. 

How. O. S. ... ... Howard’s Supplement to Rules, etc., of the High Court of 

Chancery in Ireland ... ... Ir. 

How. E. E Howard’s Equity Exchequer Ir. 

How. P. L. , Howard on the Popery liiws Ir. 

Hud. & B. ... ... Hudson and Brooke’s Reports, King’s Bench and Exchequer 

(Ireland), 2 vols., 1827—1831 Ir, 

Hudson’s B. C Hudson on Building Contracts, 2 vols Eng. 

Hume Hume’s Decisions, Court of Session (Scotland), 1 voh, 1781 — 1822 Scot. 

Hut. ... ... ... Hutton’s Reports, Common Pleas, foh, 1 voh, 1617 — 1638 ... Eng. 

Hy. Bh ... Henry Blackstone’s Reports, CJommon Pleas, 2 vols., 1788 — 1790 Eng. 

Hyde ... ... ... Hyde’s Reports ... ' ... ... ... ... ... — 

I. C. U. H. ... ... Irish Common Law Reports, 17 vols., 1849 — 1866 Ir. 

I. Ch. R. Irish Chancery Reports, 17 vols., 1860 — 1867 la 

L Eq. R. Iriah Equity Reports, 18 vok., 1888 — 1861 Ir 
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I. L. B 

L L. K. (Vol.) All. 

I. L. R. (Vol.) Bom. ... 
I. L. K. (Vol.) Calc. ... 
1. L. R. (Vol.) I,^h. ... 

I. L. R. (Vol.) Mad. ... 
I. L. R. (Vol.) Pat. 

I. L. R. (Vol.) Ran. 

I. B. T 

I. L. T. Jo 

T. R. (preceded by date) 
I. R. (Vol.) C. L. 

I. R. Eq. 

I. R., R. & L 


Ind. Awards 
Ind. Jur. N. S. ... 
Ind. Jur. O. S. ... 
Ir. Cir. Rep. 

Ir. Jur. ... 

Ir. L. Rec. 1st ser. 
Ir. L. Rec. N. S. 
Irv. 

J. Bridg. 

J. D. R 


J. P 

J. P. Jo. 

J. R 

J. R. N. S 

J. Shaw, Just 

Jac. 

Jac. & W. 

James 

Jebb & B 

Jebb & S. 

Jebb. C. C 

Jebb, Cr. & Pr. Cas. ... 
Jenk. 

Jo. Oar. 

Jo. Sc Xiat. ... 

Jo. Ex. It 

John. 

John. Sc H. ... ... 

Jur. 

Jur. N. S 

... ... 

K, Sc G 

K. & J 

K. B. (preceded by date) 

Karnes, Diet. Deo. 

Karnes* Rem. Deo. 


Karnes, Sel. Dec 

Kay 

KeK 

Keen 

Ked. 

Kel. 

Kel. W. 


Keny. Oh. 

Kesr 


Irish Law Reports, 13 vols., 1B38 — 1851 
Indian Ijaw Reports, Allahabad ... 

Indian Law Reports, Bombay 
Indian Law Reports, Calcutta 
Indian Law Reporta, Lahore 
Indian Law Reports, Madras 
Indian Law Reports, Patna 
Indian Law Reports, Rangoon 
Irish Law Times, 1867 — (current) 

Irish Law Times Journal, 1867,^(current) 

Irish Reports, since 1893 (e.g.^ [1894] 1 L R.) ... 

Irish Reports, Common Law, 11 vols., 1866—1877 
Irish Reports, Equity, 11 vols., 1866 — 1877 
Irish Reports, Registry Appeals in the Court ot Exchequer 
Chamber and Appeals in the Court for Land Cases Reserved, 

1 vol., 1868—1876 

Industrial Awards Recommendations 

Indian Jurist, New Series 

Indian Jurist, Old Series 

Reports of Irish Circuit Cases, 1 voL, 1841 — 1843 

Irish Jurist, 18 vols., 1849 — 1866 

Law Recorder (Ireland), 1st series, 4 vols., 1827 — 1831 
Law Recorder (Ireland), New Series, 6 vols., 1838 — 1838 
Irvine’s Justiciary Reports (Scotland), 6 vols., 1862 — 1867 

Sir John Bridgman’s Reports, Common Pleas, fob, 1 vol., 1613 

—1621 

Juta’s Daily Reporter, reporting Cases in the Cape Provincial 
Division ... 

Justice of the Peace, 1837 — (current) 

Justice of the Peace (Weekly Notes of Cases) ... 

Jurist Reports 

Jurist Reports, New Series 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 — 1852 ... 
Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 
Jacob and Walker’s Reports, Chancery, 2 vols., 1819 — 1821 ... 
Nova Scotia Reports (James) 

Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 1 vol. 

1841—1842 

Jebb and Symea’ Reports, Queen’s Bench (Ireland), 2 vols., 

1838—1841 

Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 — 1840 ... 
Jebb’s Crown and Presentment Cases 

Jenkins’ R^orts, 1 vol., 1220 — 1623 

Jones and (Jarey’s Reports, Exchequer (Ireland), 1 vol., 1838 

—1839 

Jones and La Touche’s Reports, Chancery (Ireland), 8 vols., 

1844—1840 ... ... ..! 

T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834—1838 ... 

Johnson’s Reports, Chancery, 1 vol., 1868 — 1860 

Johnson and Hemming’s Reports, Chancery, 2 vols., 1869 — 1862 

Jurist Reports, 18 vols., 1837 — 1854 

Jurist Reports, New Series, 12 vols., 1866—1867 

Kotze’s Reports of the BUgh CJourt of the Transvaal Province 

1877—1881 ... 

Keane and Grant’s Registration Cases, 1 vol., 1854 — 1862 
Kay and Johnson’s Reports, Chancery, 4 vols., 1863 — 1858 ... 
Law Reports, King’s Bench Division, since 1900 (c.y., [1901] 2 
K. B.) ... ... ... ... ,,, 

Karnes, Dictionary of Decisions, Court of Session (Scotland)! 
fob, 2 vols., 1640 — 1741 

Karnes, Remarkable Decisions, Cburt of Session (Scotland b 

2 vols., 1716 — 1752 ... 

Karnes, Select Decisions, Court of Session (Scotland), 1 voi!! 

1752 — 1768 ... 

Kay’s Reports, Chancery, 1 vob, 1863 — 1854 .!. !!. !!! 

Keble’s Reports, fob, 3 vols., 1661 — 1677 

Keen’s Reports, Rolls Court, 2 vols., 1886 — 1838 !!! 

Keilwey’s Reports, King’s Bench, fob, 1 vob, 1327—1678 ..! 

Su John Kelyng’s Reports, Crown Cases, fob, 1 vob, 1662—1707 
Reports, fob, 1 vob, Chancery, 1730 — 1732 ; 

Kmg’s Bench, fob, 1731— 1734 ... ... 

Kenyon’s Notes of Cases, King’s Bench, 2 vols., 1753—1759 !’/. 

C^ of^Kenyon’s Notes of Cases. 1753— 1764 

New Brunswick Reports (Kert) 


Ir. 

Ind. 

Ind* 

Ind. 

Ind. 

Ind. 

Ind. 

lnd« 

Ir. 

Ir, 

Ir. 

Ir. 

It. 


Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 

S. Al. 
Eng. 
Eng. 
N.Z. 
N.Z. 
Scot. 
Eng. 
Eng. 
Can. 

Ir. 

It. 

Ir. 

Ir. 

Eng. 

Ir. 

Lp. 

Ip. 

Eng. 

Eng. 

Eng. 

Eng. 


S. At 
Eng. 
Eng. 

Eng. 

Sooi 


Sooft 

Soot 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng - 
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KHkerran Kilkerran’s Decisions, Court of Session (Scotland), foL, 1 voL, 

n38->-1752 Scot, 

Kn. &. Omb Knapp and Ombler’s Election Cases, 1 vol., 1834—1835 Eng, 

Knapp Knapp’s Beports, Privy Council, 3 vols., 1829 — 1836 Eng. 

Knox ... Knox’s R-eporis Aua 

Konst. & W. Rat. App. Konstam and Ward’s Reports of Rating Appeals, 1 vol., 1009— 

1912 Eng, 

Konst. Rat. App. ... Konstam’s Reports of Rating Appeals, 2 vols., 1904 — 1008 ... Eng, 

L. Sc G. temp* Plunk. ... Lloyd and Goold’s Reports temp. Plunkett, CJhancery (Ireland), 

1 vol., 1834—1839 Ifw 

L, Sc G. temp, Sugd. ... Lloyd and Goold’s Reports temp, Sugden, Chancery (Ireland), 

1 vol., 1836 Ir. 

L. Sc Welsh. ... ... Lloyd and Welsby’s Commercial and Mercantile Cases, 1 vol., 

1829—1830 Eng. 

L. C. Sc M. Gaz. ... Local Courts and Municipal Gazette ... ... ... ... Can, 

L, C. J. ... ... ... Lower panada Jurist ... ... ... ... ... ... Can. 

L. C. L. J. Lower Canada Law Jommal Can. 

L. C. R. ... ... ... Lower Canada Reports ... ... ... ... ... ... Can* 

L. G. R. ... ... Local Government Reports, 1902 — (current) ... ... ... Eng. 

L. J. Adm. ... ... Law Journal, Admiralty, 1865 — 1875 ... ... ... ... Eng. 

L. J. Bey. ... Law Journal, Bankruptcy, 1832 — 1880 Eng. 

L. J. C. C. ... ... Law Journal (County Courts Reporter), 1912 — (current) ... Eng. 

L. J. C. P. ... ... Law Journal, Common Pleas, 1831 — 1876 ... ... . Eng. 

L. J. Ch. ... ... T^w Journal, Chancery, 1831 — (current) ... ... ... Eng. 

L. J. Eccl. ... ... Law Journal, Ecclesiastical Oases, 1866—1876 ... ... ... Eng. 

L. J. Ex. ... ... Law Journal, Exchequer, 1831 — 1875 ... ... ... ... Eng. 

L. J. Ex. Eq Law Journal, Exchequer in Equity, 1835 — 1841 Eng. 

L. J. K. B. or Q. B. ... Law Journal, King’s Bench or Queen’s Bench, 1831 — (current) Eng. 

L. J. M. C. ... ... Law Journal, Magistrates* Cases, 1831 — 1896 Eng, 

L. J. N. 0, Law Journal, Notes of Cases, 1866 — 1892 (from 1893, see Law 

Journal) ... ... ... ... ... ... ... ... Eng. 

L. J. O. S. ... ... Law Journal, Old Series, 10 vols., 1822 — 1831 ... ... ... Eng. 

L. J. P. ... ... ... Law Journal, Probate, Divorce and Admiralty, 1876 — (current) Eng. 

L. J. P. & M. ... ... Law Journal, Probate and Matrimonial Cases, 1868 — 1869, 

^ 1866—1875 ' Eng. 

•L. J. P. 0. ... ... Law Journal, Privy Council, 1865 — (current) ... ... ... Eng. 

L. J. P. M. & A. ... Law Journal, Probate, Matrimonial and Admiralty, 1860 — 1865 Eng. 

L. Jo. ... ... ... Ijaw Journal Newspaper, 1866 — (current) Eng. 

L. L. R. ... ... ... Leader Law Reports ... ... ... ... ... ... S. Af. 

L. M. & P. ... ... Lovmdes, Maxwell, and Pollock’s Reports, Bail Court and 

Practice, 2 vols., 1850 — 1851 ... ... ... ... ... Eng. 

L. N. ... ... ... Legal News ... ... ... ... ... ... ... Can. 

L. R. A. & E. ... ... Law Reports, Admiralty and Ecclesiastical Oases, 4 vols., 1865 

—1875 Eng. 

L. R. C. C. R, ... ... Law Reports, Crown Cases Reserved, 2 vols., 1866^ — 1876 ... Eng. 

L. R. C. P Law Reports, Common Pleas, 10 vols., 1865—1875 Eng* 

Ij, R. Eq. ... ... Law Reports, Equity Cases, 20 vols., 1866 — 1876 ... ... Eng. 

L. R. Exch Law Reports, Exchequer, 10 vols., 1866 — 1876 Eng. 

L. R. H. L Law Reports, English and Irish Appeals and Peerage Claims, 

House of Lords, 7 vols., 1866 — 1876 Eng. 

L. R. Ind. App. ... Law Reports, Indian Appeals, Privy Council, 1873 — (current) Eng. 

L. R. Ind. App. Supp. Law Reports, India Appeals Privy Cotmcil, Supplementary 

Vol. Volume, 1872 — 1873 Eng. 

L. R. Ir. Law Rei>orts (Ireland), Chancery and Common Law, 32 vols., 

1877—1893 Ir. 

L. R. P. & D. ... ... Law Reports, Probate and Divorce, 3 vols., 1866 — 1875 ... Eng. 

L. R. P. 0 Law Reports, Privy Council, 6 vols., 1865—1875 Eng. 

L. R. Q. B Law Reports, Queen’s Bench, 10 vols., 1865 — 1876 Eng. 

L. R. Q. B Quebec Reports, Queen’s Bench ’ Can. 

L. R. Sc Div. ... law Reports, Scotch and Divorce Appeals, House of Lords 

2 vols., 1866— 1875 Eng. 

L. T law Times Reports, 1859 — (current) Eng. 

L. T. Jo. Law Times Newspaper, 1843— (current) Eng. 

L. T. O. S. Law Times Reports, Old Series, 34 vols., 1843 — 1860 Eng. 

L. Tb, ... La Themis Can. 

Lane Lane’s Reports, Exchequer, foL, 1 vol., 1605 — 1611 Eng. 

Lat Latch’s Reports, King’s Bench, fol., 1 voL, 1625—1628 ... Eng. 

Laws. Reg. Cas. ... Lawson’s Registration Cases, 1806 — (current) Eng. 

Ld. Raym. Lord Raymond’s Reports, King’s Bench and Common Pleas, 

3 vols., 1694—1732 Eng. 

Le. Sc Oa. Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 — 1865 ... Eng. 

L©«w3h Leach’s Crown Oases, 2 vols., 1730 — 1814 Eng* 

Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752 — 1758 ... Eng* 

Lee temp. Hard; T. Lee’s Oases temp, Hardwicke, King’s Bench, 1 vol., 1733— 

173S *.. *.* ... ... ••• ••• 
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Leg. Rep. 
Leggo ... 
Leon. 

Ley. 


Lew. C, C. 

Ley 

Lid. Asau 

LiUy 

Litt 

Lloyd, L. B. ... 
Lloyd, Pr. Cas. ... 

Lofft 

Long. & T, 

Lords Journals ... 
Lud. E. C. 
Lumley, P. L. C. 
Lush. 

Lut 

Lut. Reg. Cas. ... 
Lynd. 


Legal Reporter ••• ••• ••• ••• 

Legge's Reports 

Leonard’s Reports, King’s Bench, Comiwn Pleas a«nd Exche- 
quer, foL, 4 parte, 1552-— 1016 ... ... ... ... 

Levinz’a Reports, King’s Bench and OotntaonHeaa, lol., 8 vols., 
1600—1690 : ... 


Le win’s Crown Oases on the Northern Circuit, 2 vole., 1822—1 838 
Ley’s Reporta, King’s Bench, foL, 1 vol., 1608 — 1029 

tiber Assisarum, Year Books. 1—61 Edw. Ill 

Lilly’s Reports and Pleadings of Oases in Assize, fol., I yol. ... 
Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 

Lloyd’s list Law Reports, 1919 — ^current) 

Lloyd’s Reports of Prize Cases, 10 vols., 1914 — 1924 ... 

Lo^’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 
Longfleld and Townsend’s Reports, Exchequer (Ireland), 1 rol., 

1841—1842 

Journals of the House of Lords ... .... 

Lnder’s Election Cases, 8 vols., 1784 — 1787 
Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 
Lashington’s Reports, Adiniralty, 1 vol., 1869 — 1802 ... 

Sir E. Lutwyche^s Entries and Reports, Common Pleas, 2 vols., 
1682—1704 


A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 1853 
Lyndwood, Provincme, fol., 1 vol. 


M. 


M. A; S 

M. & W. 

M. C. C 

M. C. R. 

M. H. 0. R 

M. L. R. (Vol.) K. B. or 

Q. B 

M. L. R. (Vol.) S. C. ... 
M. M. Cas. 

M. P, R 

Mac. 

Mac. & G. 


Mac. & H. 

M‘Cle 

M‘Cle. & Yo 

Macfarlane 

Mad. & Rob. 

Macph. (Ct, of Scss.) ... 

Macq. 

Macr. 

Mad 

Madd. 

Madd. AG 

Madox ... 

Madox, Exch. ... 

Mag. ... ... • • . 

Man. A G. 


Man. A Ry. K, B. 

Man. A Ry. M. O. 

Man. L. J. 

Man. L. R. 

Man. R. temp. Wood ... 
Mann. 

Mar. L. C 

March 


Marsh. 

Mayn. 

Meg. 


Menzle’s Reports of the Supreme Court of the Cape of Good 
Hope, 1828 — 1850 

Maiile and Selwyn’s Reports, King’s Bench, 6 vols., 1813 — 1817 
Meeson and Welsby’s Reports, Exchequer, 16 vols., 1836 — 1847 
Mining Commissioner’s Cases 

Montreal Condensed Reports 

Madras High Court Reports 


Montreal Law Reports, King’s Bench or Queen’s Bench 
Montreal Law Reports, Superior Court ... 

Martin’s Reports of Mining Oases 

Maritime Provinces Reports 
Macassey’s New Zealand Reports 

Macnaghten and Gordon’s imports, Chancery, 3 voLs., 1849 — 
1852 


Macrae and Hertslet’s Insolvency Cases, 1 vol., 1847 — 1852 ... 
M‘Cleland’s Reports, Exchequer, 1 vol., 1824 ... 

M‘Clelandand lounge’s Reports, Exchequer, 1 vol., 1824 — 1825 
Macfarlane’s Jury Trials, Court of Session (Scotland), 3 parts, 

1838—1839 

Maclean and Robinson’s Scotch Appeals (House of Lords), 1 

vol., 1839 

Macpherson, Court of Session (Scotland), Srd series, 11 vols., 

1862—1873 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1865 
Macrory’s Patent Cases, 2 parts, 1847 — 1866 
Madras High Ciourt Reports 

Haddock’s Reports, Chancery, 6 vols., 1815 — 1822 
Maddock and Geldart’s Reports, Chancery, 1 vol., 1819 — 1823 

(Vol. VI. of Madd.) 

M^ox’s Formulare Anglicanum ... 

Madox’s History and Antiquities of the Exchequer, 2 vols. ... 
Magistrate and Municipal and Parochial Lawyer, London, 

5 vols., 1848—1862 

Manning and Granger’s Reports, Common Pleas, 7 vols., 

1840—1845 

Manning and Ryland’s Reports, King’s Bench, 5 vols., 1827— 

1830 

Manning and Ryland’s Magistrates’ Cases, 3 vols., 1827 — 1830 
Manitoba Law Journal 

Manitoba Law Reports 

Manitoba Reports temp. Wood 

Manson’s Bankruptcy and Company Oases, 21 vols., 1893 — 1914 
Maritime Law Reports (Crockford), 3 vols., 1860 — 1871 
March’s Reports, King’s Bench and Common Pleas. 1 vol., 
1639—1642 ! 


Hay A Marriott’s Decisions, Admii*alty, 1 vol., 1776 — 1779 ... 
Mai*shall’s Reports, Common Pleas, 2 vols., 1813 — 1816 
Marshall’s Reports ... 

Maynard’s Reports, Exchequer Memoranda of Edw. I. and 
Year Books of Edw. II., Year Books, Part I., 1273 — 1326 ... 
Megone’s Companies Acts Cases, 2 vols:, 1889 — 1801 ... 
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It. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng, 

Eug. 


S. Af. 
Eng. 
Eng. 
Can. 
Can. 
Ind. 


Con. 

Can. 

Can. 

Can. 

N.Z. 

Eng. 

Eng. 

Eng. 

Eng. 


Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Ind. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Eng. 
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Mer* 

Milw* ... 

Hod. Bep. 

Mol. 

Mont. ..4 
Mont* &> A* 

Mont- & B* 

Mont. &> 0h* 
Mont. & H. 

Mont. B. du De 0. 


Moo. Stj P. ... 

Moo. S. 

Moo. Ind. App. 
Moo. P. 0. 0. ... 

Moo. P. C. e. N. S. 
Mood, & M. 

Mood. & B. 

Mood. C. 0. 

Moore, 0. P. 

Moore, K. 'B. ... 

Mor. Diet. 

Morr. 

Mob. 

Muii. Rep. 

Murd. Epit. 

Murp. H. 

Murr. 

My. & Cr. 

My. & K. 


Menzie’s Reports of the Supreme Court of the Cape of Good 
JEtopCj) 1828~~“1S50 ... ... ... •«. ».» 

Merivale's Report®, Chancery, 3 yol®., 1816 — 1817 ... 

Milw^d's Ecclesiastical Reports (Ireland), I voL, 1819 — 1843 

Modem Reports; 12 vols., 1669 — 1766 

Mohoy’s Beport^s, Chancery (Ireland), 3 vols., 1808—1831 
Monta«ra*s Reports, Banlcmptcy, 1 vol., 1829 — 1832 ... ... 

Monta^ and Ayrton’s Reports, Bankruptcy, 3 vols., 1833^1838 
Memtagu and Bligh'a Remits, Bankruptcy, 1 vtd., 1882*-*-1833 
Montagu and Ohitty's Reports, Bankruptcy, 1 vol., 1838—1840 
Monta^ andMacarthur*® Reports, Bankruptcy,! vol. , 1826— 1830 
Montagu, Deacon, and De 0ex*s Reports^ Bankruptcy, 3 vote.# 

1840—1844 ... 

Moore and Payne’s Reports, Common Pleas, 6 vote., 1827 — 1831 
Moore and Scott’s Reports, Common Pleas, 4 vote., 1831 — 1834 
Moore’s Indian Appeal Oases, Privy Council, 14 vote., 1836 — 1872 
Moore’s Privy Council Cases, 16 vote., 1836 — 1863 
Moore’s Privy Council Coses, New Series, 0 vote., 1862 — 1873 
Moody and Malkin’s Reports, Nisi Piius, 1 vol., 1826 — 1830 ... 
Moody and Robinson’s Reports, Nisi Prius, 2 vols., 1830 — 1844 
Moody’s Crown Cases Reserved, 2 vote., 1824 — 1844 ... 

J. B. Moore’s Reports, Common Pleas, 12 vote., 1817 — 1827 ... 
Sir F. Moore’s Report®, King’s Bench, foL, 1 vol., 1486^—1620 
Morison’s Dictionary of Decisions, Court of Session (Scotland), 

43 vote., 1532—1808 

Morrell’s Reports, Bankruptcy, 10 vote., 1884 — 1893 ... 
Moseley’s Reports, Chancery, fol., 1 vol., 1726 — 1730 ... 
Municipal Reports ... 

MurdocJi's EpOome 

Miiri>hy and Hurlst-one’s Reports, Exchequer, 1 vol., 1837 
Murray’s Reports, Jury Court (Scotland), 5 vote., 1816 — 1830 
Mylno and Craig’s Reports, Chancery, 5 vote., 1835 — 1841 
Mylne and Keen’s Reports, Chancery, 3 vote,, 1832 — 1835 


S^Af. 



Eng. 

Eng. 

Enfe. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Scot. 

Eng. 

Eng. 


N. A. C 

N. S 

N. B. Dig 

N. B. Eq. Rep 

N. B. R. 

N. B. R. (All.) 

N. B. R. (Ber.) 

N. B. R. (Carl.) 

N. B. R. ((’hip.) 

N. B, R, (Hail.) 

N. B. K. (Kerr) 

N. B. R. (P. & B.) 

N. B. R. (P. & T.) 

N. B. R. (Pug.) 

N. B. R. (Tru.) 

N. I. (preceded by date) 

N. L. R 

N. P. D 

N. 8. R 

N. 8. R. (Coch.) 

N. 8. R. (G. & O.) 

N. 8. K. (G, & R.) 

N. 8. R. (James) 

N. 8. R. (Old.) 

N. 8. R. (R. & C.) 

N. 8. R. (R. & G.) 

N. 8. R. (Thom.) 

N. 8. W. Adm. or Ad. ... 

N. B. W. B 

N. 8. W. Bkpty. Cas. ... 

N. 8. W. Eq 

N. 8. W. Ind. Arbtn. Cos. 

N. 8. W. L. R 

N. S. W. Land App. Cts. 
N. 8. W. 8. C. R. (Eq.) 

N. 8, W. 8. 0, R. (Ld ... 
N. 8. W. S. C. R. N. 8. 
^N. 8, W, W. N. 

N. W 

N. W. T. R 

N. Z. Jur 

N. Z, Jur. Mining Law 


Native Appeal Cases 

Niehols and Stop’s Reports (Tasmania) ... 

New Brunswick Digest (Stevens) ... 

New Brunswick Equity Reports ... 

New BruiLsmck RepoHs ... 

New’ Brunswick KepoHs (Allen) ... 

New Brunswick Reports (Berton) 

New Brunswick Reports (Carleton) 

New Brunswick Reports (Chipraan) 

New Brunswick Reports (Hannay) 

New Brunswick Reiiorts (Kerr) ... 

New^ Brunsw ick Reports (Pugsley and Burbidge) 

New Brunswick Reports (Pugsley and Trueman) 

Now Bmnswick Reports (Pugsley) 

New Brunswick Reports (Trueman) 

Northern Ireland l.-aw Reports,! 925 — (current) {e.g,, [1925] N. I 
Natal Law Reports 

South African Law Reports, Natal Provincial Division 
Nova Scotia Reports 
Nova Scotia Reports (Cochran) ... 

Nova Scotia Reports (Geldert and Oxley) 

Nova Scotia Reports (Geldert and Russell) 

Nova Scotia Reports (James) 

Nova Scotia Reports (Oldrights) ... 

Nova Scotia Reports (Russell and Chesley) 

Nova Scotia Reports (Russell and Geldert) 

Nova Scotia Report® (Thomson) ... 

New South Wales Reports, Admiralty 
New South Wales Reports, Bankruptcy 
New South Wales Bankruptcy Ctvses 
New South Wales Reports, Equity 
New South Wales Industrial Arbitration Cases 
New South Wales Law Reports ... 

New South Wales Land Apj>eal Courts 
New South Wales Supreme (^ourt Reports (Equity) . 

New South Wales Supreme (^urt Reports (Law) 

New South Wales Supreme Court Reports, Now Series 
New South Wales Weekly Notes ... 

North-Western Provinces High Court Reports ... 

North-West Territories Reports ... 

New Zealand Jurist 
New Zealand Jurist Mining Law 


8. Af. 
Tasmania 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Ir. 
S. Af. 
S. Af. 
Can. 
Can. 
Can. 
Can. 
Can, 
Can. 
Can. 
Can. 
Can. 
Aus. 
Aus. 
Aus, 
Aus. 
Aus. 
Aus, 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
IkiA. 
Can. 
N.Z. 
N.Z. 
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N. Z. Jur. N. S. .*• ... New Zealand Jurist, New Series 

N. Z. L. J. New Zealand Law Journal 

N. Z. L, R New Zealand Law Reports, 1883 — (currant) 

N. Z. L. R. 0. A. ... New Zealand Law Reports, Court of Appeal, 6 vols., 1883—1887 
Nels. ... ... Nelson’s Reports, Chancery, 1 vol., 1625 — 1693 

Nev. Sc M. K. B. ... Nevile and Manning’s Reports, King’s Bench, 6 vols., 1832 — 1836 

Nev. &; M. M. C. ... Nevile and Manning’s Magistrates^ Cases, 3 vols., 1882 — 1836 

Nev. & P. K. B. ... Nevile and Perry’s Reports, King’s Bench, 3 vols., 1836 — 1838 

Nev. & P. M. 0. ... Nevile and Perry’s Magistrates* Uases, 1 vol., 1836^ — 1837 

New Mag. Cas. ... New Magistrates’ Cases (Bittlestoxx, IVise and Parnell), 6 vols., 

1844—1850 

New Pract. Gas. ... New Practice Oases (Bittleston and others), 3 vols., 1844 — 1848 

New Rep. ... ... New Reports, 6 vols., 1862 — 1866 

New Sess. Cas. ... ... New Sessions Magistrates’ Cases (Oarrow, Hamerton, Allen, 

etc.), 4 vols., 1844 — 1861 

Nfid. L. R. ... ... Newfoundland Reports 

Nolan Nolan’s Magistrates’ Cases, 1 vol., 1701 — 1793 

Notes of Cases Notes of Cases in the Ecclesiastical and Maritime Courts, 7 vols., 

1841—1850 

Noy ... ... ... Noy’s Reports, King’s Bench, fol., 1 voL, 1668 — 1649 


N.Z. 

N.Z. 

N.Z. 

N.Z. 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng, 

& 

Eng, 

Eng. 

Eng. 


O. B. Sc P. ... ... OUivler Bell and Fitzgerald’s Reports ... ... ... ... N.Z. 

O. B. S. P. ... ... Old Bailey Session Papers ... ... ... ... Eng. 

O. Bridg. ... ... Sir Orlando Bridgman’s Reports, Common Heaa, 1 vol., 1660 — 

1666 Eng. 

O. P. S. ... ... Reports of the High Court of the Orange Free State, 1879 — 1883 S. Af. 

O. L. R. ... ... Ontario Law Reports ... ... ... ... ... ... Can. 

O’M. A; H. ... ... O’Malley and Hardcaatle’s Election Oases, 1869 — (current) ... Eng. 

O. P. D, ... ... South African Law Reports, Orange Free State Provincial Division S. Ai. 

O, R. ... ... ... Ontario Reports ... ... ... ... Can. 

O. R. (preceded by date) Ont/ario Keporte, since 1931 {e,g, [19311 O. R.) ... ... ... Can, 

O. R, ... ... ... Official Reports of the South Airican Republic, 1894 — 1809 ... S. Af. 

O. R. O. ... ... ... Reports of the High Court of the Orange River Colony ... S. Af. 

O, S. ... ... ... Upper Canada Queen’s Bench, Old Series ... ... ... Can. 

O. W. N. ... ... Ontario Weekly Notes ... ... ... ... ... ... Can. 

O. W. R. ... ... Ontario Weekly Reporter ... ... ... ... . ... ... Can. 

Old. ... ... ... Nova Scotia Reports (Oldrights) ... ... ... ... ... Can. 

Ont. Dig. ... ... Digest of Ontario Case Law, 4 vols., 1823 — 1900 ... ... Can. 

Owen ... ... ... Owen’s Reports, King’s Bench and Common Pleas, foj., 1 vol., 

1657—1614 Eng. 


P. (preceded by date) ... Law Reports, Probate, Divorce, and Admiralty Division, since 

1890 (e.g., [1891] P.) Eng. 

P. Sc B. ... ... ... New Brunswick Reports (Pugsley and Burbidge) ... ... Can. 

P. &; T. ... ... ... New Brunswick Law Reports (Pugsley and Trueman)... ... Can. 

P. Cas. ... ... ... Prize Cases Heard and Decided in the Prize Court During the 

Great War, 3 vols., 1914 — 1922 ... ... ... ... Eng. & Col. 

P. D. ... ... ... Law Reports, Probate, Divorce, and Admiralty Division, 15 

vols., 1875—1890 ... Eng. 

P, B. I. ... ... ... Prince Edward Island Reports ... ... ... ... ... Con. 

P. R. ... ... ... Ontario Practice ... ... ... ... ... ... ... Can. 

P. Wms* ... ... Peere Williams* Reports, Chancery and King’s Bench, 3 vols., 

1695—1735 Eng. 

Palm. ... ... ... Palmer’s Reports, King’s Bench, fol., 1 vol., 1619 — 1629 ... Eng. 

Park. ... ... ... Parker’s Reports, Exchequer, fol., 1 vol., 1743 — 1767 ; App. 

1678—1717 Eng. 

Pat. App. ... Paton’s Scotch Appeals, House of Lords, 6 vols., 1726 — 1822 Scot. 

Pater. App. ... ... Paterson’s Scotch Appeals, House of Lords, 2 vols., 1851 — 1873 Scot. 

Peake ... ... ... Peake’s Reports, Nisi Prius, 1 vol., 1790 — 1794 ... ... Eng. 

Peake, Add. Cas. ... Peake’s Additional Cases, Nisi Piius, 1 vol., 1795 — 1812 ... Eng. 

Peck. ... ... ... Peckwell’s Election Cases, 2 vols., 1803 — 1806... ... ... Eng. 

Pelham ... ... ... Pelham (S. A.) Reports ... ... ... ... ... ... Aus. 

Per. & Dav. ... ... Perry and Davison’s Reports, Queen’s Bench, 4 vols,, 1838— 1841 Eng. 

Per. & Kn. ... ... Perry and Knapp’s Election C^es, 1 vol., 1833 ... ... Eng. 

Per. O. S. ... ... Perrault’s Counseil Superieur ... ... ... ... ... Can* 

For. P ... Peiwault’s Pr4vost4 de Quebec, 1726 — 1766 Can. 

•** ••• Pkillips’ Reports, Chancery, 2 vols., 1841—1849 ... Eng. 

PhB. El. Cas Phmr)ps’ Election Cases, 1 vol., 1780 Eng. 

Phillim. ... ... ... J. Phillimore’s Ecclesiastical Reports, 8 Vols., 1809 — 1821 ... Eng. 

PhiUim. Eccl. Jud. ... Sir R. Phillimore’s Ecclesiastical Judgments, \1 vol., 1867—1875 Eng. 

PKip. Phipson’s Digest of Natal Reports, 1868— 1859 S. At' 

Pig. & B. Pigott and Rodwell’s Registration Cases, 1 vc^l., 1843—1846 ... 

Pitc- , Pitcaito’s Criminal Trials (Scotland), 3 vols., 1488—1624 ... Scot. 

Plowd Plowden’s Reports, fol., 2 vols., 1550— 1680A and Plowden’a 

Queries, Vol. I ' ]\, Eng. 

PoU. ... ... ... PoUexfen’s Reports, King’s Bench, fol.. 1 vol., 1670— 1682 ... Eng. 

Popb- t Popham’s Reports. King^s Bench, foL, 1 voL, 1691—1627 ... Eng. 

Pow. R. Sc D. ... ... Power, Rodwell, and Dew’s Election Cases# 2 vola.# 1848 — 1866 Eng. 
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Pratt 
Free. Oh. 

Price 

Price 

Pug. 

Py. R. 

Q. B 

Q. B. (preceded by date) 


Q. B. D. 

Q. J. P. ... 

Q. L. J. ... 

Q. L. R. ... 

Q. L. R. (Beor) 
Q. P. R. ... 

Q. R. (Vol.) K. B 

Q. R. (Vol.) S. 0, 


or Q. B. 


Q. S. C. R. 
Q. S. R. ... 
Q. W. N. 


Pratt’s Sapylement to Bott’s Poor Laws^ 1833 ... ... 

Precedents m Chancery, fol., 1 vol., 1689 — 1722 

Price’s Reports, Exchequer, IB vols., 1814 — 1824 

Price’s Mining Commissioners’ Cases 
New Brunswick Reports (Pugsley) 

Pykes’ Lower Canada Reports 

Queen’s Bench Reports (Adolphiis and Ellis, New Series), 

18 vols., 1841— -1852 

Law Reports, Queen’s Bench Division, 1891 — 190r(c.fir., [1891] 

1 Q. B.) 

Law Reports, Queen’s Bench Division, 25 vols., 1875 — 1890 ... 
Queensland Justice of Peace Reports 

Queensland Law Journal and Reports, 11 vols., 1879 — 1901 ... 
Quebec Law Reports 

Queensland Law Reports by Beor, 1876 — 1878 
Quebec, Practice Reports ... 

Rapports Judiciaires de Quebec, Com* du Banc du Roi, 1892 — - 
(current) ... 

Rapports Judiciaires de Quebec, Cour Sup^rieure, 1892— 
(current) ... 

Queensland Supreme Court Reports, 5 vols., 1860 — 1881 
Queensland State Reports, 6 vols., 1902 — 1900... 

Weekly Notes, Queensland 


Eng, 

Eng. 

Eng, 

Can. 

Can. 

Can. 


Eng. 

Eng. 

Eng. 

Aus. 

Aus. 

Can. 

Aus. 

Can. 

Can. 

Can. 

Aus. 

Aus. 

Aus. 


R. 

R. 

R. (Ct. of Sess.)... 

R. A. C 

R. & C 

R. & G 

R. C. 

K. de J. 

R. de L. 

R. E. D. 

R. E. D. 

R. J. R. Q. 

R. L. N. S. 

R. L. O. S. 

R. P. C 

R. R 

Rast. 

Rayn 

Re^ Prop. Cas. 
Rep. Ch. 

Rep. inC. of A.... 
Res. & Eq. Jud. 
Reserv. Cas. 

Rick. & M. 

Rick. & S. 

Ridg. L. & S. ... 

Eidg. Pari. Rep. 

Ridg. temp. 11. ... 

Ritch. Eq. Rep. 
Rob. Eccd. ... 
Rob. L. & W, ... 


Robert. App. 
Robin. App. 
Roll* Abr. 

Roll. Rep* 

Rom. 

Rosooe’s B. 0. . 
Rose 

Rbss» L* 0. 


Rowe 
Kul. Gas. 
Russ. 


The Reports, 15 vols., 1893 — 1895 

Roscoe’s Reports of the Supreme Court of the Cape of Good 

Hope, 1861—1867, 1871—1872, 1877—1878 

Rettie, Court of Session Cases (l^otland), 4th series, 25 vols., 

1873—1898 

Ramsay, Appeal Cases 

Nova Scotia Reports (Russell &> Chesley) 

Nova Scotia Reports (Russell and Oeldert) 

La Revue Critique de Legislation et de Jurisprudence de Canada 
Revue de Jurisprudence ... 

Revue de Lemslation et de Jurisprudence, 3 vols., 1845 — 1848 
New South Wales, Reserved and Equity Decisions 
Ritchie’s Equity Decisions (RusseU) 

Quebec Revised Reports ... 

Revue L4gale, New Series, 1895 — (current) 

Revue Legale, Old Series, 21 vols., 1869 — 1892... 

Reports of Patent Cases, 1884— (current) 

Revised Reports 
RasteU’s Entries 

Rayner’s Tithe Cases, 3 vols., 1575 — 1782 
Real Property Oases, 2 vols,, 1843 — 1847 
Reports in Chancery, fol., 8 vols., 1615 — 1710 ... 

Reports in Courts of Appeal 

New South Wales Reserved and Equity Judgments ... 
Reserved Cases 

Rickards and Michael’s Locus Standi Reports, 1 vol., 1885 — 1889 
Rickards and Saunders’ Locus Standi Reports, 1 vol., 1890 — 

1894 

Ridgeway, Lapp, and Schoales’ Reports (Ireland), 1 vol., 1793 — 

1705 

Ridgeway’s Paiiiamentary Reports (Ireland), 3 vols., 1784 — • 

1796 ... 

Ridgeway’s Reports teynp. Hardwicke, 1 voL, King’s Bench, 

1738—1736 ; Chancery, 1744—1748 

Ritchie’s Equity Reports ... 

Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1853 
Roberts, Leeniing, and Wallis’ New County Court Cases, 1 vol., 

1849—1851 

Robertson’s Scotch Appeals, House of Lords, 1 vol,, 1707 — 1727 
Robinson’s Scotch Appeals, House of Lords, 2 vols., 1840 — 1841 
Rolle’s Abridgment of the Common Law, f6l., 2 vols. ... 

RoUe’s RepoiSs, King’s Bench, fol., 2 vols., 1614 — 1625 
Romiliy’s Notes of Cases, 1 part, 1767 — 1787 ... 

Roscoe, Digest of Building Oases 

Rose’s Reports, Bankruptcy, 2 vols., 1810 — 1816 
Ross’s Leading Cases in Commercial !Law (England and Scot- 
land), 8 vols 

Rowe’s Reports (Enfd^and and Ireland), 1 vol., 1798 — 1823 ... 
Campbell’s Ruling Cases, 26 vols. 

Russell’s Reports, Chancery, 5 vols., 1824 — 1829 

RusseU and Mylne’s Reports, CSiaucery, 2 vols., 1829 — 1833 


Eng. 
S. Al. 


Scot. 

Can. 

Can. 

Can. 

Can. 

Can. 

Can. 


Aus. 

Can. 

Can. 

Can. 

Can, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

N.Z. 

Aus. 

Ir. 

Eng. 


Eng. 

Ir. 


Ir. 


Eng. 

Can. 

Eng. 


Eng. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 
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Buss. & Ry. 

Bus. E. R, 

By. & Can. Cas. 

By. & Can. Tr. Cas. 
By. &M. 

Hyde & K. Rat. App. . 

Ryde, Bat. App. 

S. 

S. A. L. J 

S. A. L. R 

S. A. L. R 

S. A. R 

B. A. S. B 

S. C 

S. C. (preceded by date) 
S. C. (PI. L.) (preceded 
by date) 

8. C. (J.) (preceded by 
dale) 

8. C. R 

S. L. T 

S. Q. B 

8 . R 

8. R. O 

S. R. N. S. W. ... 

8 . R. Q 

8. V. A. R. 

S.W. A 

Saint 

Salk 

Sask. L. R. 

Sau. & Sc. 

Samid. ... 

Sannd. A; A. 

Baund. & B. 

Saund. & C. 

Baund. A M. 


Sav 

Say 

8c. Jut. ... 

8c. L. R. 

Sc. B. R. 

Sch. A Lef. 

Scott 

Scott, N, R. *. 
Sea. A Sm. 

Bel. Cas. Ch. 

Sehyyn's N. P. 
Bess. Cas. K. B. 
Sett. A Rem. 

8h. (Ct. of Bess.) 

6h. A Macl. 

Sh. Dig 

Sh. Just. 

Sh. Sc. App. 

Sh. Teind Ct. 
Shep. Touch. 
Show. 

Show. Pari. Cas. 


Russell and Ryan’s Crown Cases Reserved, I vol., 1800 — 1823 
Russell’s Election Reports... 

Railway and Canal Cases, 7 vols., 1835 — 1854 

Railway and Canal Traffic Cases, 1855 — (current) 

Ryan and Moody’s Reports, Nisi Prius, 1 vol., 1823 — 1826 
Ryde and Konstam’s Reports of Bating Appeals, 1 vol., 1894— 
1904 

. Ryde ’s Rating Appeals, 3 vols., 1871- -189i3 

. Searle’s Reports of the Supreme Court of the Capo of Good Hope 
South African Law Journal 
. South Australian Law Reports 
. South African Law Repoida 

. Reports of the High Court of the South African Republic, 1881 

—1892 

. South Australian State Reports, since 1921 (e^g,, [1921] 

S. A, S. R.) 

. Reports of the Supreme Court of the Cape of Good Hope from 

1880 

Court of Session Cases (Scotland), since 1906 (c.g., [1906] S. 0.) 
Court of Session Cases (Scotland) (House of Lords), since 1906 

(€.g., [1900] S. C. (H. L.)) 

Court of Justiciary Oases (Scotland), since 1906 (e.g., [1906] S. 0. 

(J.)) 

Canada, Supreme Court Reports ... 

Scots Law Times, 1893 (current) ... 

Queensland State Reports 

] Reports of the High Court of Southern Rhodesia 
Stuart’s Lower Canada Reports ... 

New South Wales, State Reports 
Queensland Repo^, Supreme Court 
Stuart’s Vice- Admiralty Reports ... 

South-West Africa Law Beporis ... 

Saint’s Digest of Registration Cases. 1843 — 1906, 1 vol. 

Salkeld’e Reports, King’s Bench, 3 vols., 1689 — 1712 ... 
Saskatchewan Law Reports 

Sausee and Scully’s Reports, Bolls Coiu*t (Ireland), 1 vol., 1837 

-—1840 

Saunders’s Reports, King’s Bench, 2 vols., 1666 — 1672 
Saunders and Austin’s Locus Standi Reports, 2 vols., 1895 — 1904 
Saunders and Biddy’s Locus Standi Reports, 1905 — (current) 
Saunders and Cole’s Reports, Bail Court, 2 vols., 1846 — 1848 ... 
Saunders and Macrae’s County (Courts and Insolvency Cases 
(County (k>urt8 Cases and Appeals, Vols. II. and 111.}, 2 vols., 

1862—1858 

Savile’s Reports, Common Pleas, fob, 1 vol., 1580 — 1691 
Sayer’s Reports, King’s Bench, fob, 1 vob, 1751 — 1766 
Scottish Jurist, 46 vols., 1829—1873 

Scottish Law Reporter, 61 vols., 1865 — 1924 

Scots Revised Reports 

Schoales and Le&oy’s Reports, Chancery (Ireland), 2 vols., 

1802—1806 ’ 

Scott’s Reports, Common Pleas, 8 vols., 1834 — 1840 

Scott’s New Reports, Common Pleas, 8 vols., 1840 — 1846 
Searle and Smith’s Reports, Probate and Divorce, 1 vob, 1869 — 
1860 

Select Oases in Chancery, fob, 1 vob, 1685 — 1698 (Pt. III. of 

Cas. in Ch.) ... ... ... ... 

Selva’s Abridgement of the Law of Nisi Prius !!! 

Sessions Settlement Cases, King’s Bench, 2 vols., 1710 — 1747 
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„ l^rd Chancellor. 

„ Bondon, Chatham & Dover Railway Co. 

„ Ix>ndon County Council. 

,, Bondon Electric Railway Co. 

„ Bocal Government Board. 

,, Bord Justice. 

„ Lords Justices. 

,, Bondon, JVlidland Sc Scottish Railway Co. 

„ Bondon, Tilbury Sc Southend Railway Co. 
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99 
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99 

Order. 
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99 

Overruled. 

P. c. . 



99 

Privy Council. 

P. E. I. . 



99 

Prince Edward Island. 

PetiDu . . * 



5S 

Petition or Election Petition. 

Fltf. 



99 

Plaintiff. 

Q, B. Div. 



99 

Queen’s Bench Division. 




99 

Qucere* 

Que. 



99 

Quebec. 

R. O. . 



99 

Rural Council. 

R. !)• O. • • 



99 

Rural District CouncS. 

R. S. A. 




Rural Sanitary Authority. 

R. 8. C. 




Revised Statutes of Canada. 

S. C. 




Rules of the Supreme Court, 1883. 

ReM. 




Referred. 

Regn. of Trade Mk. 




Registration of Trade Mark. 

Regr. of Trade Mka. 




Registrar of Trade Marks. 

Reap. 




Respondent. 

Restg. . 




Restoring. 

Revsd. . 




Reversed. 

I{r©VSff* # • * 




Reversing. 

By. Co. 




Rail. Co. or Railway Co. 

8. O. . 



99 

Same Case. 

S. O. (name of colony following) 

99 

Supreme Court of a Colony. 

8. E. . 

• 

• 

99 

Settled Estates. 

8. E. & C. Ry. Co. • 



99 

South Eastern <fe Chatham Railway Oo 

8. E. Ry. Co. 


• 

99 

South Eastern Railway Co. 

8. P, • . • 

• 



Same Point. 

S.S. 




Steamship. 

8ask. 




Saskatchewan. 

Sched. « • • 




Schedule. 

fCtm • * * 




Scire facias. 

8ect. 




Section. 

8et;. I^and Act 




Settled Band Act. 

Settlmt. 




Settlement, 

Soc. . . . 




Society. 

Soc. Anoix. 




Anonymo, etc. 

Solr. • • 




Solicitor. 

Trade Mk. • .. 




Trade Mark. 

Tram. Co. • 




Tramways Company. 

E. 0« # • • 




Urban Council. 

E. D. C. 




Urban District Council. 

E. 8. A. 




United States of America. 

Enion Assmt. Com. 




Enion Assessment Committee. 

Erbaja 8. A. . « 




Urban Sanitary Authority. 

V.-O. . 

• 

- 

99 

Vica-Chancellor. 

Workmen’s Comp. Act 

• 


99 

Workmen’s Compensation Act. 

Y. T. . 


« 

>1 

, Yukon Territory. 
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MEANING OF TERMS 

USED IN CLASSIEYINQ ANNOIAIINO CASES. 


The different expressions used to describe the effect of the annotating cases haTe the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “ Mentioned,** are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
Referred to,*’ which come at the end of the group and are arranged inter se in chrono- 
logical order. Cases which annotate the annotated case generaDy are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as ** Mentioned ** arranged chi*onologically inter se. The terms used in classi- 
fying the annotating cases are as follows : — 

“ Applied ” (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

“ Approved *' (Apprvd.). — ^This expression is used to denote the fact that the annotated 
case has been considered to bo good law in the annotating case where the latter is 
in a higher court than the former. 

“ CoNSiDEatKD ” (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

“ DiSTiNGtTiSHED ** (Distd.). — ^This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

" Doubted ” (Dbtd.). — This expression is used where the court in the annotating case 
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adduces reasons which seem to show that it is not accurate. 
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on the face of the report. 

“ Extended ** (Extd.). — Compare “ Applied,” supra. 

“ Followed ” (Folld.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

Not Followed ” (N.P.). — Compare ” Follot^bd,” eupra, to which it is the adverse. 

** Overruled ” (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

” Referred ” (Rofd.). — This expression is used only whef*e the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of appiovai or disapproval 
which would justify the use of any of the foregoing words. 

** Mentioned *’ (Mentd.).^ — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only wherti the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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ACTION. 

Part I. — Definitions. 


VoL L Caaes 1 — 48a. 


!• Before this case add 

' See^ noWf Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 225. 

10. Add, Annotation : — Consd. Be La Ruo v, 
Hemu, Peron & Btockwell, Ltd., [1936] 2 
K. B. 164. 

After this case add : — 

,1—See Hubband &; Wipe, No. 2291a, post 

11. Add, Citation: — on appeaU sub nom. Royal 

> Hall Co. v. Islington Assess- 
iviENT Committee, [19131 A. C. 625, H. L. 

Add, Annotation : — Consd. Bottomley v- 
West Derby Assessment Committee, etc. 
(1931), 47 T. L. R. 468. 

18. Add, Annotation : — Refd. Dennerley v, Prest- 
wick U. D, C., [1930] 1 K. B. 334. 

18a. Appeal from Divisional Court — On case stated 
by quarter sessions — Derating appeal.}— By 
Supreme Coiirt of Judicature (Consolidation) 

Act, 1926 (o. 49), s. 226, an action is defined 
as a civil proceeding begun by writ, “ or in 
such other manner as may be prescribed by 
rules of Court.’* By R. S. C., Ord. 68, r. lo, 
an appeal from any order, whether final or 
interlocutory, in any matter not being an 
action, shall be brought within 14 days after 
perfecting : — Held : as an appeal from the 
decision of a Div. Ct., on a case stated by 
quarter sessions on an appeal from an assess- 
ment committee on a question of derating, 
is an appeal in a matter which is not an 
“ action ” as abovb defined, the time for 
bringing the appeal is limited to 14 days. — 
Bottomley v. West Derby Assessment 
Committee, Mersey Docks & Harbour 
Board v. West Derby Assessmient Com- 
mittee, Bottomley v, Mersey Docks & 
Harbour Board, Bottomley v. Liverpool 
Grain STORA(jiE & Transit Co., Ltd., 

[1982] 1 K. B. 40; 101 L. J. K. B. 8 ; 

146 L. T. 592 ; 95 ,L P, 180 ; 47 T. L. R. 468 ; 

29 L. G. R. 676 ; (1926-31), 2 B. R. A. 846, 

0. A. ; on appeal from S. O. sub nom. West 
Derby Revenue Officer v, Liverpool 
Grain Storage & Transit Co., Ltd., 4>2. 
Mersey Docks Harbour Board v. West 
Derby Revenue Officer, West Derby 
Revenue Officer v, Mersey Docks Sc 48a. 
Harbour Board (1931), 47 T. L. R. 237, 

D. 0. 

AnnotaUm : — Follih Wilkinson (Taunton Revenue Officer) 

V. Sibley & Donovan (1931), 101 L. J. K. B. 26. 

18b. — .] — The appeal began with a 

preliminary objection by counsel for reaps, 
that the appeal was out of time, because 
fourteen days’ notice had not been given. 

In* the Mersey Docks caees (No. 18a, ante) 
that we have just concluded, we unfortunately 
spent two or three hours in considering 
whether the time was fourteen days or six 
weeks* The reasons for our decision will 


appear when at some later time we give the 
considered judgment in the Mersey Docks 
case, but I have the authority of my brothers 
for stating that at present, for reasons which 
will appear in the Mersey Docks judgment, 
the majority of the ct. is of opinion that the 
tune, is fourteen days (Sorutton, L.J.). — 
Wilkinson (Taunton Revenue Officer) v, 
Sibley & Donovan, [1932] 1 K. B. 194 ; 
101 L. J. K. B. 26 ; 146 L. T. 1 ; 95 J. P. 
208 ; 29 L. G. R. 633 ; 2 B. R. A. 926, C. A. 

27. Add, Annotaiion : — Consd. R. v. L. C. 0., 
Bx p. Swan & Edgar (1927), Ltd. (1929), 
141 L. T. 590. 

29. Add, Annotaiion: — ^Apprvd. Graigol^ Merthyr 
Co. V, Swansea Corpn., [1929] A. C. 3,44. 

30. Add, Annotations : — Apprvd. Oraigola Merthyr 
Co. V, Swansea Corpn., [1929] A, C. 344. 
Refd. Parnworth v, Manchester Corpn., [19291 
1 K. B. 633. 

31. Add, Annotations : — Consd. Ware &> De Pre- 
ville V, Motor Trade Assocn., [1921] H K. B. 
40. Apprvd. Graigola Merthyr Co. v, Swansea 
Corpn., [1929] A. 0. 344. 

35a. Criminal prosecution — Administration of 
Justice Act, 1920 (c. 81), s. 15.] — By above 
sect., “where, for the purpose of disposing of 
any action or other matter which is being 
tried by a judge with a jury in any ct. in 
England or Wales, it is necessary to ascertain 
the law of any other country which is applic- 
able to the facts of the case, any question as 
to the effect of the evidence given with 
respect to that law shall, instead of being 
submitted to the jury, be decided by the 
judge alone ” : — Held : the words “ any 
action or other matter ’’ include a criminal 
prosecution. — ^R. v. Hammer, [1923] 2 K. B. 
786 ; 92 L. J. K. B. 1045 ; 129 L. T. 479 ; 
87 J. P. 194 ; 39 T. L. R. 070 ; 68 Sol. Jo. 
120 ; 17 Or. App. Rep. 142 ; 27 Cox, C. C. 
458, C. C. A. 

Add, Annotaiion: — As to (1) Apld. Be 
Debtor, [1929] 2 Oh. 146. 

Add* Annotation : — ^Dbtd. Be Thomson’s 
„ „ Trusts, Thomson v, Bruty, [1920] 
1 Oh. 608. 

Summons — Real Property Limitation Act, 
1838 (c. 27).] — A summons by a second 
mtgee. against the first mtgee. & other persons 
interested in the surplus proceeds of sale to 
have it determined whether he is entitled to 
repayment of the principal moneys owing on 
the second mtge. & all arrears of interest Sc 
costs, & to obtain payment accordingly, is in 
substance an action by a beneficiary for exe- 
cution of the trusts of the surplus proceeds & 
is not an “ action or suit “ for the recovery of 
“ interest in respect of money charged upon 
or payable out of land ’’ within sect. 42 
of the above Act. — Re Thomson’s Mortgage 


PART I. SECT. 1. SUB^CT. l.—A. 
12 1. OriffiTUXting mnmoni — When 
^ origiiuibtixig aiuimoaB taken^ 


oat ptirsuant to R. S. 0., Ord. 55, r. 4, 
is au aoUon : sc the time for appealffig 
from an ora^ of toe ot. on snob a 


summons is not limited to twenty-one 
days. — Bbamish v, A.-Q., - 

I. R. 43©.— IR. 



Cases 48a— 104. English and Emptbe 

Trusts, Thomson v, BiiUTY, [1920] 1 Oh. 
608 ; 89 L. J. Ob. 213 ; 123 L. T. 138 ; 04 
Sol. Jo. 375. 

64. Add, Annotation : — Refd. Thomson’s Mort- 
gage Trusts, Thomson v, Bruty, [1920] 1 Cb. 
508. 

64a. Summons — Real Property Limitation Act, 
1838 (c. 27).] — Be Thomson’s Mortgage 
Trusts, Thomson v, Bruty, No. 48a, ante, 

71. Add, Annotation : — Consd. Re Keystone 

Knitting Mills Trade Mk., [1929] 1 Ch. 92. 

74. Add. Annotation : — Consd, Re Keystone 

Knitting Mills Trade Mk., [1929] 1 Ch. 92. 

82. Add. Annotations : — Consd. Re Jauncey, 

Bird V. Arnold, [1926] Oh. 471. Refd. 
Dennerley v. Prestwich U. D. 0. [1930] 1 
K. B. 334 ; Weld v. Petre, [1929] 1 Ch. 33. 

87. Annotations : — Consd. Robinson v. R., [1921] 

3 K. B. 183. Refd. Chester v. Bateson. [1920] 

1 K. B. 829 ; R. v. Hammer, [1923] 2 K. B. 

89. Amyotation : — Refd. First National Reinsur- 
ance V. Greenfield, [1921] 2 K. B. 200. 

90. For “ under the above sect.” read ” under 
Married Women’s Property Act, 1893 (c. 63), 

8 2 ” 

Add. Annotation : — Apld. Re Emery, Emery v, 
Emery, [1923] P. 184. 

.] — The Food Controller requisi- 
tioned certain cattle feeding stuffs under 
Defence of the Realm Regulations, but 
whether under reg. 2 B. or reg. 2 F. was 
doubtful. By reg. 2 B. the price to be paid 
for goods taken thereunder was to be deter- 
mined by the tribunal by which claims for 
compensation under Defence of the Realm 
Regulations wore determined, but was not 


Digest Supplement, 

to exceed a certain maximum price fixed by 
an Ord. in Council. By reg. 2 F. compensa- 
tion for goods taken thereunder was to be 
paid as determined by an arbitral^r, taking 
into accouiit the cost of production of the 
goods & a reasonable profit. The maximum 
price fixed by the Ord. in Council has been 
paid. The Defence of the Realm Losses 
Commission having refused to entertain a 
claim for compensation, the owners of the 
goods presented a petition of right, claiming 
that Hie Food Controller had acted under 
reg. 2 P., & that they were entitled to com- 
pensation fixed by arbn. thereunder. At, the 
trial the judge held that the Controller had 
acted under reg. 2 B., & dismissed the petition. 
On July 22, 1920, suppliants gave notice of 
appeal. On Aug. 10, 1920, Indemnity Act, 
1920 (c. 48), was passed: — Held: (1) the 
appeal was not a ” proceeding instituted ” 
within sect. 1 of the Act ; (2) those words 
do not include a final judgment given before 
the passing of the Act, & therefore the appeal 
well lay. — Robinson (J.) & Co. v, R., [1921] 
3 K. B. 183 i 90 L. J. K. B. 1177 ; 125 L. T. 
675 ; 37 T. L. R. 698, C. A. 

Annoiaiion : — As to (1) Refd. Bowling v. Camp (1922), 128 
L. T. 312. 

901). .] — A person who has lodged a 

caveat against probate of a will is not, though 
his action compels the exors. to take proceed- 
ings, so much the actor in the proceedings 
as to be liable to give security for costs. — 
Re Emery, EansRYf. Emery, [1923] P. 184 ; 
92 L. J. P. 138 ; 39 T. L. R. 713 ; avh nom. 
In the Goods o/ E mery, Emery v. Emeht, 130 
L. T. 127. 

104. Add. Annotation : — Refd. Goldrei, Foucard 
V. Sinclair Russian Chamber of Commerce 
in London, [1918] 1 K. B. 180. 


PART I. SECT. 1. SUB-SECT. 6. 

ea. Adion—Claim for damages c& in- 
fwnction — Transfer of Land Act, 1893 
(No. H), s. 1 17.] — The term ** action at 
law " in the above sect, embranoes an 
action of the nature of a suit in equity, 
e.g. a claim for an injunction & dam- 
ages In respect of trespass to & Inter- 
ference with a right of way. — Strklitz 
Broihers V. Britnau. (1912), 15 
W. A. L. li. 12.-~AUS. 

sb. Divorce petition-—! nsolvency 

Act, 1915 (No. 2671), s. 174,)— The 
word “ action ” in the above sect, does 
not include a proceeding by petition 
in divorce. — Dr Harvey, [1920] 
V. L. R. 142.— AUS. 

ao. peMtlon of right,] — A petition 

©fright Is not an action.'" The dolini- 
tlons of “actions" in Judicature Act 
& rules are merely a conventional 
method of interpreting the statute & 
rules, adopted for the sake Of brevity 
simplicity, & not for the purpose of 
changing the true nature of thingH. — 
MTLLAR V. K., [1921] 49 O. L. R. 93 ; 
19 ^W, N. 458 ; 58 D. L. K. 585.— 
CAN. 

— ^ In insurance policy — Suit in 

— The word " action " contained 

in a policy of insurance issued by an 
English 00 . oorresponds in meaning 
to the word suit in India. — ^M aya 
Bas Bhagat i?. OOMamRciAi. Union 
Assurakohs Co., Ltd., I. L. R., U937] 
1 Oal. 541.— 'IN0. 

td . Proceeding in action — A ppUcation 
for relief against distraint — War Relief 
.4c<.3— The above Act empowers a 
judge of the Supreme Ct. to dispense 
with the restrictions therein contained. 
Applt. distrained against reap, under 
a mtge. notwithstanding that reap, 
was within the protection of the Act. 


Rosp. applied to a county ct. 3 udge as 
“ local ]u<ige " of the Supreme Ot. for 
relief, who made ou order against resp. 
dispensing with the restrictions of the 
Act : — Held : the local judge had no 
jurisdiction, as the proceeding was not 
a proceeding in an “ action," as re- 
quired under the wording of the Ord. 
In Council, June 16, 1006. Resp.'s 
proper remedy against applt. was by 
Iniunction to restrain applt. from in- 
vading his rights under the Act. — 
Hanna v.CosTKRTON, [1919] 1 W.W.R. 
930 ; 44 D, L. R. 478.— CAN. 

86. Proceeding — Canadian National 
Railxjoays Act, s. 15.) — A writ of gamlsh- 
mont attaohing moneys owed by the 
Canadian National Hallway Corpn. to 
a judraent debtor in its employment 
18 a proceeding " within Canadian 
National Railways Act, s. 15, & may 
therefore issue " without a flat " from 
the Crown.— Canadian National Ky. 
Co. V. Croteau & Cliche, [1925] 
S. C. R. 384.— CAN. 

gf. Suit or proceeding— Meaning de- 
pendent on context of statute.] — The 
words ** stdts " & " proceedings " have 
different meanings in different statutes. 
& it is not possible to lay down a general 
rule which would be applicable to all 
cases. In each particular case the 
question has to booxaminod In reference 
to the context, & that meaning is to be 
preferred which will best fit in with it. 
— Kiri’a Singh v, Ajaipal Singh 
(1928), I. L. R. 10 Lab. IG5.— IND. 

sg. Suit or action — Application hy 
curator bonis .] — An application by the 
onrator bonis of a person who has been 
declared Incapable of managing his 
affairs for the appointment ot a curator 
ad litem & for leave to institute pro- 
oeedings to set aside the marriage of 


such a person is a civil suit or action 
within South Africa Act, s. 103, — 
Mitchell v. Mitchell, [1930] App. B. 
217.— S. AF. 

sh. .] — The essential feature of 

a *• suit OP action " under sect. 60 of 
the Charter of Justice or under sect, 39 
of Transvaal Proclamation 14 of 1902, 
or of a “ suit " under sect. 24 of Cape 
Act 35 of 1 896, is that it Is a proceeding 
In which one party sues for or claims 
something from another, & no proceed- 
ing which lacdcs this fea.ture, such as 
roquestration proocedlngs or an applloa - 
tion for the winding up of a co., can 
be properly described as a “ suit or 
notion or as a “ suit *' under any of 
these sects.— Collett t». Priest, [1931] 
A. B. 290.— S. AF. 

sk. Case.] — The word " case " in 
(Jlvil Procedure Code, a. 115, does not 
necessarily mean a suit, but oan mean a 
proceeding. — Bhola Nath v. Haghu- 
NATH Das Mithan Lai. (1929), I. L. R. 
51 All. 1010.— IND. 

PART I. SECT. 2, SUB-SECT. 1. 

104 ii. .] — The expression "a 

cause of action " in Supreme Ct. Act, 
1915 (No. 2733). s. I4l, means the 
particular act or omission occasioning 
the Injury complained of, & so giving 
rise to pitf.'s claim, not every fact 
mat/erlal to be proved in order to en- 
title pltf. to succeed. — Chidzkt v. 
Breokleb, [1920] V. L. R, 568. — 
AUS. 

104 iii. .3 — The " cause of 

action " in District Cts. Act, R. S. S., 
1920 (c. 40), 8. 29, means the whole 
cause of action, including every 
material fact which pltf. must allege 
& prove to give him a right to Judg- 
ment, & therefore if the whole cause of 
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106. Add* Annotations ; — Held. Goldrei, Foucard 
V. Sinclair & Russian Chamber of Commerce 
in London, [1918] 1 K. B. 180 ; Cheshire 
County Council v* Hopley (1928), 130 L. T. 
128 ; The Koursk, [1924] P. 140 ; Venn v* 
Tedesco, [1926] 2 K. B. 227. 

107. Add. Annotations : — Apld. Cheshire County 
Council V. Hopley (1923), 130 L. , T. 123. 
Refd. Goldrei, Foucard v. Sinclair & Russian 
Chamber of Commerce in London, [1918] 1 
K. B. 180 ; The Koursk, [1024] P. 140 ; Venn 
u, Tedesco, [1926] 2 K. B. 227. 

114. Add* Annotation : — Refd. Huyton <fe Roby Gas 
Co. V* Liverpool Corpn., [1926] 1 K. B. 146. 

116a. Claim for damages — Right to prior 

general declaration.] — Where the substantial 
object of an action is damages & not the ascer- 
tainment of a common right for future 
guidance, pltfs. ought not to be allowed to 
split up a cause of action & first obtain a 
declaration, & then in a second action work 
out its result. — Jones v. Ooky Brothers & 
Co., Ltd., Thomas v* Great Mountain 
Collieries Co., IjTD. (1921), as reported in 
152 L. T. Jo. 70. O. A. 

1 17. For “ new subsidence read “ recurring tort.’^ 

118. Add* Annotations : — As to (1) Refd. Boynton 
V* Ancholme Drainage & Navigation Comrs., 
[1021] 2 K. B. 213 ; Kennard v. Cory, [1922] 
1 Ch. 265 ; Huyton & Roby Gas Co. v* Liver- 
pool Corpn. (1925), 42 T. L. R. 116. Generally^ 
Refd. Conquer v* Boot, [1928] 2 K* B. 336. 


122, Add, Annotations : — Apld* Wilson v* United 
Counties Bank, [1920] A. C. 102. Consd. Ord 
V* Ord, [1923] 2 K. B. 432. Apld, The 
Koursk, [1924] P. 140. Consd. Conquer v. 
Boot, [1928] 2 K. B. 336. Refd. Goldrei. 
Foucard v* Sinclair & Russian Chamber of 
Commerce in London, [1918] 1 K. B. ISO; 
Debenham v. Perkins (1926), 133 L,T.262; 
British & French Trust Corpn., Ltd. v. 
New Brunswick Ry. Co., [1930] 1 All E. R. 
13 ; Rowntree & Sons, Ltd. v* Frederick 
Alien & Sons (Poplar), Ltd. (1935), 41 Com. 
Cas. 90, 

125. Add* Annotation : — Generally, Refd. Conquer 
Boot, [1928] 2 K. B. 336. 

129. Add* Annotaiions : — As to (1) Refd. Ord v* 
Ord, [1923] 2 K. B. 432. As to (2) Refd. 
Mackenzie Kennedy v* Air Council, [1927] 2 
K. B. 617. 

136. Add* Annotations : — ^Refd. Ord tn Ord (1923), 
92 L. J. K. B. 859 ; British & French Trust 
Corpn., Ltd. v. New Brunswick Ry. Co. 
[1936] 1 AU E. R. 13. 

144. Add. Annotation : — Consd. Fishwick v. Gyani, 
[1925] 1 K. B. 617. 

145. Add* Annotation Refd. Goldrei, Foucard v. 
Sinclair & Russian Chamber of Commerce in 
London, [1918] 1 K. B. 180. 

147. Add. Annotations :—As to{l) Expld. Courtenay 
V* Earle (1850), 10 C. B. 73. Refd. Jarvis v. 
Moy, Davies, Smith, Vandervell So Co., [1936] 
1 K. B. 399. 


a district ct. action did not arise in 
one judicial district the action shonld 
be brought in that district where deft, 
or one of several defts. resides or 
carries on business. Notwithstanding 
sect. 2, sub-sect. 2 (2), of the Act pro- 
viding that In the Act unless there is 
something In the subject or context 
repugnant thereto the expressions 
cause action ’’shall respectively 
have the same meaning as the same 
expressions have in King’s Bench Act, 
the words “ the cause of action ” in 
sect. 29 should not be construed in the 
same way os in King’s Bench Act, 
8. 35, becaixse in sect. 29 “ there is 
something in the subject or context 
repugnant thereto,” namely, the fact 
that sect. 29 confers Jurisdiction on an 
inferior ct. & therefore must bo strictly 
construed, jurisdiction not being 
assumed beyond whet is clearly con- 
ferred. whereas a different principle 
applies in sect. 35 which does not 
affect to deal with jursidlotlon but 
simply deals with practice & pro- 
cedure In a superior ot, — Howntthp v. 
Warnkr, [1921 J 3 W. W. R, 687.— 
CAN. 


106 ili. S. P, Shtitz V. Canadian 
National Ry. Co., (19271 1 D. L. R. 
951: [10273 1 W. W. R. 193; 21 
Soak. L. R. 346.— CAN. 


106 iv. .] — The only definition 

of ” cause of action ” that will work* 
if It has to be applied to cases of all 
kinds, is the entire sot of facts that 

f ives rise to an enforceable claim. — 
INQINEERINQ SUPPLIES, LTD. V. 

Dhandhania & Co. (1930). I. Ij. R. 
68 Oalo. 539.— IND, 

106v. .] — The meaning of the 

phrase ” cause of action ” as defined in 
the English ots, Sc acooptod In India, 
Is that It comprises every fact which It 
would be necessary for pltf, to prove, if 
traversed, in order to support his 
right to the Judgment of the ot. ; every- 
ttog which, if not proved, renders 
Pltf. unable to sustain his action must 
^ part of the cause of action,— 
Guardian Assurance Go. v, Shiva 

'' : I, L, R 


PART I. SECT. 2. SUB-SECT. 2.— A. 

sj. Sale of 0ood8 — To be delivered at 
place named — Payment to he made else- 
ickere. 1— Deft.,in Perth, gave to B., who 
was agent for pltf., a written order for 
certain goods at a price. This order 
B. transmitted to his principal in 
Melbourne, who declined it, but 
authorised R, to Inform deft, that 
pltf. would accept the order at in- 
creased prices, added in ink on the 
original order. These new prices were 
subsequently submitted by B. to 
deft., who agreed to take certain of the 
goods at the increased prices. By the 
contract the goods were to be delivered 
f.o.b, MolbounuL payment to be by 
draft payable at Perth, cost of oxohange 
to be added. Pltf, shipped the goods 
to deft. In Perth, who refused to 
accept the draft, alleging inferiority of 
the good.s : — Held : the contract was 
made in Perth ; & the only breach of 
the contract took place in Perth ; & 
although delivery had to be made 
f.o.b. Melbourne, there was not a cause 
of action arising within Victoria. — 
Chidzey V. Brboklbb, (19201 V. L. R. 
568.— AUS. 

— A ” cause of 
action ” on a breach of contract In- 
cludes the contract & Its breach. If 
a purchaser of machinery pTomises to 
pay the purchase price to the vendor 
at M., but signs the agreement & 
receives the machinery at W. the 
vendor’s cause of action for the pur- 
chaser’s failure to pay cannot be said 
to arise at M. — Western Canada 
Auto Tractor Co., Ltd. r. Bjarna- 
SON. [19201 1 W. W. R. 621.— UAN. 

gl. 3— Pltf. sold & de- 

livered a motor car to deft, at Prince 
Albert, & deft, gave lien notes therefor 
slgnod at Prince Albert but payable 
at Saskatoon : — Held : the suit lor 
balance due thereon was properly 
entered In the Saskatoon Judicial 
district as the ” cause of action ” arose 
there. — O lmstrad v. SpoTT, [19213 1 
W. W. R. 108S.--OAN. 

«m. Contract — Where act or omission 
giHnff oanse of complaint oecurs.) — A 
” cause of action ** as applied to 
actions In the Ot. of King’s Bench & 


for tho purposes of King’s Bench Act, 
R. a, 1920 (0. 39), 8. 35, arises 
where, with regard to a contract, the 
act or omission of deft, occurs which 
gives pltf. Wb cause of complaint, 
although tho term may have a different 
constnictlon In cases Imrolviug the 
local Jurisdiction of Inferior ots. — 
St. Louis Rural Municipality v. 
Markham, [19211 1 W. W. R. 950. — 
CAN. 


PART I. SECT. 2, SUB-SECT. 4.— B. 

sn. Breach of trust — Failure to 
account.]— The wrong of a sale of land 
in breach of trust & tho wrong of a 
failure to account are entirely different 
things ; & In this case there was a 
Joinder of different causes of action, 
in which the different defts. were not 
all Interested. An order was made 
requiring pltf. to elect upon which 
cause or action ho would proceed. — 
Thomas v. Day (idta.) (1912), 21 
W. L. R, 244 ; 2 W. W. R. 133 ; 4 
D. L. R. 238.— CAN. 


PART I. SECT. 2, SUB-SECT. 4.— C. 

Account by agent.] — Iri a 

suit based upon an alleged agency, 
responsible for accounts & refund, it is 
the general agency with liability to 
account & refimd the balance which is 
the cause of action, & not each separate 
sot of payment or collection. Any 
Individual act of collection cannot 
therefore be said to be a part of the 
cause of action so as to confer juris- 
diction on the ct.— Shah Sankal- 
OHAND V. AMBALAL NaOINDAS (1929), 
1. L. E. Bom. 192.— IND. 

PART I. SECT. 2, SUB-SECT. 6.— B. 

• .] — Tliougn deft, 

on conviction for a commtm eeuit, 
instead of being fined the 

was merely bound over to keep the 
0 e^e 7 under the rnagistrates Powers 
under Criminal Code, s. 
loft, was under s. 7J4 of the Oodo 
released from any subsequent dvu 
urooeedlngs for 

A V, Duleba. [19241 3 D. L . R. 

2 W. W. R. 1177; 20 Alta* 
L. R. 493,— CAN. 
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-.] — In the ordinary case of pos- 
sible controversy between parties, but where 
no specific right haa been asserted & no claim 
formulated, it is not open to one of the parties, 
because he apprehend a claim against him, 
to serve a writ or other process upon the other 
party in order to obtain a determination that 
such claim cannot be made. 

Where the sole exor. under a will never 
made any claim against the beneficiaries 
for repayment of certain costs which he had 
been ordered to pay to them, all he did 
having been to reserve his right to claim 
such repayment under a deed of indemnity 
that the beneficiaries had executed in hie 
favour : — Held : the ct, had no jurisdiction 
to make a declaratory judgment under B. S. C., 
Ord. 25, r. 5, & Ord* 64a, r. 1, on the applica- 
tion of the beneficiaries, their duty being to 
wait until they were attacked & then to raise 
their defence. — Re Clay, Clay v. Booth, Re 
A Deed of Indemnity, [1919] 1 Ch. 66 ; 88 


L. J. Ch. 40 ; 119 li. T. 754 ; 63 Sol. Jo. 23, 
C. A. 

Annotaticma Conid. Jaeger v. Jaeger Co. (1927), 44 H. P.C 
437. Befd. Rulallp-Northwood U. D. C. e. Lee (1981>« 
145 L. T. 208 ; Thomas r. A.-G., (1936] 2 All E. R. 1326.. 
Declaratory judgments generally, see 

MBNTS. 


167, Add* Annotation : — CJonsd. Bshelby v. 

Federated European Bank, Ltd. (1931), 101 
L. J. K. B. 246. 

176. Add. Annotations ; — Refd. Aksionaimdye Ob- 
schestvo, A, M. Luther v. Sagor, [1921] 1 
K. B. 456 ; London Jewellers, Ltd. v. 
Attenborough, London Jewellers, Ltd. i;. 
Bobertsons (London), Ltd., [1934] 2 K. B. 
206. 

179. Add. Annotations : — Consd. Lowe v, Bentley 
(1928), 44 T. L. B. 888 ; Eshelby v. Federated 
European * Bank, Ltd. (1931), 101 L. J. 
K. B. 246. 


180. Add. Annotation : — Consd. Lowe v. Bentley 
(1928), 44 T.L. B. 388. 


Part II. — In respect of what Acts and Omissions an 

Action will Lie. 


187. Add. Annotations : — Consd. NeviUe v. London 
** Express ” Newspaper, [1919] A. O. 368. 
Distd. Everett v. Byder (1926), 136 L.T.S02. 
Consd. NichoUs v. Ely Beet Sugar Factory, 
Ltd., [1936] Ch. 343. Refd. Weld-BlundeU 
V. Stephens, [1920] A. C. 966 ; Simmonds v. 
Neiw^port Abercam Black Vein Steam Coal 
Co., [1921] 1 K. B. 616 ; Manton v. Brockle- 
bank; [1923] 2 K. B. 212. 

J — ^Where a person has a sole exclusive 

right, which is infringed upon, if an action 
of trespass will not lie, he may have an action 
of the case, foir the law will not permit a 
man who has a right to be without a remedy. 
— ^Whitchurch v. Hide (1742), 2 Atk. 391 ; 
26 B. B. 636, L. 0. 

191. Add. Annotations : — Refd. Manton v. Brockle- 
bank, [3923] 1 K. B. 406 ; Place v, Searle, 
[1932] 2 K. B. 497. 

194. Add. Annotations : — Consd. Banbury v. Bank 
of Montreal, [1918] A. C. 626. Refd. Janvier 
V. Sweeney, [1919] 2 K, B. 316. 

197. Add* Annotations : — Apld. B. v. Poplar B. C. 
(No. 1), [1922] 1 K. B. 72, Consd. B. v. 
Stepney Corpn., Ex p. Walker & Sons, Ltd, 
(1982), 148 L. T. 180. 

198. Add. Annotations : — Refd. Winsford Enter- 
tainments V. Winsford U. D. 0. (1924), 23 
L. G. B. 264; LayzeU v. Thompson (1926), 
43 T. L. B. 58. 

199. Add. Annotation : — Consd. NichoUs v. Ely 
Beet Sugar Factory, Ltd., [1936] Ch. 343. 

205. Add. Anwitaiians : — ^FoUd. .Janvier v. Sweeney, 


[1919] 2 K. B. 316. Consd. Hambrook v 
Stokes (3924), 41 T. L. B. 126. Refd. 
Shapiro v. La Morta (1923), 130 L. T. 622, 

205a. Injury to health caused by false statement.] 

— The wilful making of a false statement with 
the knowledge that it is calculated to cause 
injury to the health of the person to whom 
it is made constitutes a good cause of action, 
if in fact such injury is thereby caused. — 
Janvier v. Sweeney, [1919] 2 K. B. 316 ; 
88 L. J. K. B. 1231 ; 121 L. T. 179 ; 36 
T. L. B. 300 ; 63 Sol. Jo. 430, 0. A. 

Annotation : — Consd. Hambrook v. Stokes, [1925J 1 K. B. 

141. 

206b. Mental shock caused by negUgCnce.l — Defts.* 
servant had a motor lorry at the top of an 
incline in. a street, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry began to run down the incline & 
it struck & injured pltf.'s daughter, a child, 
& pitf.’s wife suffered a severe shock died 
in hospital about ten days later. Pltf. 
claimed damages under Fatal Accidents Act, 
1840 (c. 93), for negligence causing the death 
of his wife : — Held ; pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shock 
occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses ^ not from 
something which some one told her, & that 
the shock was due to a reasonable fear of 
immediate peroonal injury either to herself 
or to her children. — Hambrook v, Stokes 


PART I. SECT. 2, SUB’SECT. 6.— C. 

Oatise of action deemed to exiM hy 
the Xiestslature, acting 
within the ambit of its authority, haa 
decreed that a person who in law had 
no cause of action at the time he issued 
a writ shall nevertheless be deemed to 
have had a cause ^ action at that time, 
the ct. must give effect to the legisla- 
tion by holamg that the action is 
properly founded, — ^P oetsocbu. NobTet 


Vancouver Boabi) op school Trus- 
tees, 11936] 2 W. W. R. 280 ; 60 
B. 0. R. 78.-— CAN. 

PART n. SECT. 1, SUB-SECT. St. 

so. Act per ae injvrioua — Lmcfyt act 
on own land.]— Where the unavoidable 
consequence of a lawful act done by a 
person on his own land, such ae the 
erection of a mill dam, is to Iniure his 
neighbour, an action lies for such' 

4 


injury : hut not if such act per 
would not be necessarily or probably 
injurious, but becomes so from a cause 
not under the control of either party — 
PET15RS V. Bbvinnby (1867), 6 C. P. 
889*— 'CAN. 


•o. Expulsion from caste.] — A wrong- 
ful expulsion from caste gives rise to 
a cause Of action for damages. — 

SaH ^ KAimAMHA BAI 

.. R. 66 Mad, T2T.— mo. 



VoL L — Action. Cam 20Sli--S49a. 


BitOTHHiis, [1925] 1 K. B. 141 ; 94 L. J. K. B, 
436; 132 K T. 707; 41 T. L. B. 126, 0. A, 


206a. 


<-.] — If the law casts any public 


duty upon a person whicb be refuses or fails 
to perform, he is answerable in damages to 
those whom his refusal or failure injures. — 

r GtJSON V. KiKNOtnx (Babl) (1842), 9 
& Fin. 261 ; 4 State Tr. N. S. 785 ; 8 
B. R. 412, H. L. 

Annoiation$ : — Betd. Heriots Hospital, Feoilees v. Ross 
(1846), 12 d. 8c Fin. 507 ; Rogers v, Hajendrb Dntt (1860), 
8 Moo. Ind. App. 103 ; Sinclair v. Broughton & Govern* 
ment of India (1882), 47 L. T. 170 j Allen e. Flood, [1898J 
A. C. 1. 


215. Add. Annotations : — ^Refd. Turpin v. Victoria 
Palace, [1918] 2 K. B. 639 ; Neville v. London 
Express ** Newspaper, [1919] A. 0. 368 ; 
Wilson V, United Counties Bank, [1920] 
A. 0. 102. 


217. Add. Annoiution : — Consd. Neville v. London 
“ Express ** Newspaper Ltd., [1919] A. G. 
368. 

220. Add Annotation : — Refd. Lavell & Co. v. 
O’Leary, [1933] 2 K. B. 200. 


221. Add. Annotation : — Refd. Port of London 
Authority v. Canvey Island Oomrs. (1931), 
101 L. J. Oh. 63. 

224. Add. Annotations : — Refd. Boynton v. An- 
cholme Drainage & Navigation Comrs., 
[1921] 2 K. B. 213 ; Kennard v. Cory, [1922] 

1 Cb. 265 ; Huyton & Roby Gas Co. v. Liver- 
pool Oorpn., [1926] 1 K. B. 146. 

231. Annotation : — Distd. The Zelo, [1922] P. 9. 
236. Add. Annotation : — Apld. Sorrell v. Smith, 
[1926] A. C. 700 

288. Add. Annotation : — Refd. Boumemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
(1930), 99 L, J. Ch. 337. 

289. Add. Annotations : — Refd. Everett v. Griffiths, 
[1920] 3 K. B. 163; More v. Weaver, [1928] 

2 K. B. 620. 

240. Add. Annotation : — Refd. Ilford U. D. C. v. 
Beal, [1926] 1 K. B. 671. 

241. Add. Annotations : — Refd. Valentine v, Hyde, 
[1919] 2 Ch. 129; Sorrell v. Smith, [1925] 
A. C. 700. 


242. Add. Annotations: — Retd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244 ; Ware 
& De Preville v. Motor Trade Assocn., [1921] 
3 K. B. 40 ; Farr v. Butters Bros. & Co., 
[1932] 2 K. B. 606 ; HoUywood Silver Pox 
Farm, Ltd. v. Emmett, [1036] 1 All E. R. 826. 


243a. ,] — St. Nedepobt (Prior) 

V. Weston (1443), Y. B. 22 Hen. 6, fo. 14, 
pi. 23. 


Annotations ; — Consd. Huzzey t*. Field (1835), 5 Tyr. 855 ; 
Hammerton v. Bysart^ [19161 1 A. O. 57. Refd. Church- 
man V. Tnnstal (1659), Hard. 162 ; Pain v. Partridge 
(1691), Holt, K. B. 6; Newton Cubitt (1862), 12 
O. B. N. S. 32 ; Hophlns v. G. N. Ry. (1877), 2 Q. B. D. 
224 ; Cowes U. C. v, Southampton Isle of Wight & Sonth 
of England Rt^al Mall Steam Packet Co., [1905] 2 K. B. . 
287 ; General Estates Co. v. Beaver, [19141 3 K. B. 918. 


246. Add. Annotations : — Consd. Winsford Enter- 
tainments V. Winsford U. D. C. (1924), 23 
L. G. R. 264. Refd. Yorkshire Bast Riding 
County Council v. Selby Bridge Co., [1926] 
Ch. 841 ; Boumemouth-Swanage Motor Road 
& Perry Co. v. Harvey, [1929] 1 Ch. 686. 


247. Add. Annotations : — Refd. Goddard v. Wat- 
ford Co-op. Soc. (1924), 41 R. P. 0. 218 ; 
Lyons (J.) & Co., Ltd. v. Lyons (J.) (1931), 
49 R. P. C. 188. 


249. Add. Annotations : — Consd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244 ; Valen- 
tine V. Hyde, [1919] 2 Cb. 129 ; Ware & D© 
Preville v. Motor Trade Assocn., [1921] 3 
K. B. 40 ; Sorrell v. Smith, [1924] 1 Ch. 606. 
Apld. Reynolds v. Shipping Federation, 
[1924] 1 Ch. 28 ; Thompson v. British 
Mediceil Assocn. (N.S.W. Branch), [1924] 
A. C. 764. Apld. Sorrell v. Smith. [1925] 
A. C. 700. Consd. Thorne v. Motor Trade 
Assocn., [1937] 3 All E. R. 157. Refd. Evans 
V. Heathcote, [1918] 1 K. B. 418 ; Thomas v. 
Moore, [1918] 1 K, B. 566. ; Davies v. Thomas, 
[1920] 2 Ch. 189 ; Rawlings v. General Trad- 
ing Co., [1921] 1 K. B. 636 ; Brimelow v. 
Casson, [1924] 1 Ch. 302 ; British Oxygen 
Co. V. Liquid Air, [1926] Ch. 383 ; Pender v. 
Mildmay, [1937] 8 All E. R. 402. 

249a. Unlawful means used.] — A single 

person or a body of persons commits an 
actionable wrong if he or they inflict actual 


PART II. SECT. 1, SUB-SECT. 4. 

216 iii. .1 — An action for 

damages for a misrepresentation on a 
sale of goods was dismissed on the 
ground that there was no evidence on 
which damages could be assessed On 
appeal the trial judge’s view, as to the 
absence of evidence of damages, was 
sustained, but it was held that as a 
breach of warranty had been shown 
pltf. was entitled to a judgment for 
nominal damages, but that since the 
action was one for the recovery of 
substantial damages & not merely to 
assert a legal right there should be no 
costs of the trial or appeal to either 
party. — Smith v. Ward, [1928] 4 
D. L. R. 860 ; [1928] 3 W. W. R. 341 ; 
87 Man. L. R. 528.— CAN. 


PART II, SECT. 8, SUB-SECT. 1. 

287 lU, ,] — Pltfs. complaihed 

that defts. dug holes in the beach upon 
their lands on the shore of a lake, 
where the sand met the grass-oovered 
bank, that sand swept from pltfs.’ 
lands by storms was carried by the 
wind across defts/ beach, 6c came to 
rest |n these holes, 6c that, when the 
next storm came, the sand remained 
In the holes 6c was not blown back to 
pltls.* lands. Fltfs. contended that It 
was wrongfully detained by defts, : — 


Held : pltfs. had no cause of action, as 
the sand could not be considered a 
chattel upon its severance by the wind 
from its original situs, if shifting 
sand could be said to have a situs. — 
Brbmkrr V. Bdeaklet, [1924] 2 

D, L, R. 202 ; 54 O. L R. 243; 
revsg., [1923] 2 D. L. R. 576 ; 62 

O, L. R. 124.~~OAN. 

so. Mental suffering insufficient .] — 
Mental sullering caused by a deft, will 
not support an action for damages in 
the absence of some injuria to pltf. — 
Edmonds v. Armstrong Funeral 
Home, Ltd., [1930] 3 W. W. R. 649 ; 
25 Alta. L. R, 173 ; [1931] 1 D. h. R. 
676,—OAN. 

PART II. SECT. 3, SUB-SECT. 2.— A. 

sq. Pglioe watch on business premises. ] 
— In an action brought by a woman 
against a chief constable, to recover 
damages for injury to her reputation 
6c business resulting from defender’s 
alleged illegal actings, It appeared that 
defender, after endeavouring without 
success to communicate with one of 
his Inspectors who, having gone on 
holiday, had, In breach of police 
regulations, not left his proper address, 
had received information regarding 
the movements of pursuer 6c the 
inspector which |ed him to suspect that 
the latter was sheltering in puraner’s 

6 


house. As pursuer refused to answer 
any qiiestlon regarding the inspector, 
defender directed a watch for the 
Inspector to be kept on pursuer’s 
house. This watch was maintained 
day & night for five days by police 
constables stationed in private property 
& in a lane adjacent to pursuer’s house 
& grounds. Pursuer’s property was 
not entered, 6c the movements of 
pursuer 6c callers at her house were not, 
except on rare occasions, interfered 
with : — Held : the protection given 
by law to police 6c other public omclals 
while acting in the exercise of their 
duty extended to oases where, as here, 
a chief constable was acting under 
powers vested In him for the main- 
tenance Of discipline within his police 
force ; 6r., aocordingly, as defender’s 
actinga hero were privileged, pursuer 
was bound, but had failed, to prove 
that defender had acted maliciously 
8c without probable cause. — Robert- 
son v. Keith, [1936] S. C. 29.-H5COT. 

8t. Poise statement causing injury to 
business.] — An injury to business 
resulting from a false statement that 
only deft .’8 brand of com syrup Wf^s 
used to feed the famous Dionne 
quintuplets, whereas pltf.’s make vms 
also used, is a good cause of action. — 
(Canadian Staroh Co. v. St. Lawbbncjk 
Starch Co., [1936] 2 D. L. R. 142; 
O. R. 261 ; 65 Can. C. C. 270,*— CAN. 



Cases 249a— 268. 


English and Empire Digest SupplemeiJt. 


^ ^ damage upon another by the in- 

tentional employment of unlawful means, 
such as threats of coercive action, to injure 
that person's business, even though the un- 
lawful means may not comprise any specific 
act which is per se actionable & actual malice 
is not proved. The element of conspiracy 
in a case of this kind is of importance only 
in considering the weight of the acts alleged 
<fe the extent of the damage resulting there- 
from. 

Defts., the British Medical Association, a 
body incorporated for the purpose of main- 
taining “ the honour & interests of the 
medical profession,'* & other defts., who 
were members of the Association, Instituted 
Sc pursued a system of professional & social 
ostracism or boycott against pltfs., who were 
medical men, by means of treats & widely 
extended coercive action. Defts. sought to 
justify the boycott on the ground that the 
conduct of pltfs. in acting as the medical 
oiTicers of a certain medical dispensary was 
detrimental to the honour & interests of the 
profession. As a result of the boycott pltfs. 
Buffered pecuniary loss in the exercise of their 
profession ; — Held : pltfs. had a good cause 
of action against all defts. for damages. — 
Prai’t v. British Medical Assocn., [1919] 
1 K. B. 241 ; 88 L. J, K. B. 628 ; 120 L. T. 
41 ; 35 T. I., n. 14 : 63 Sol. Jo. 84. 

Annotations : — Gonsd. Ware & De Freville v. Motor Trade 
Absoch., [1921] 3 K. B. 40. Refd. Valentine e. Hyde, 
[1919] 2 Ch. 129 ; Davies v. Thomas, [1920] 1 Ch. 217 : 
Hodges V, Webh. [1920] 2 Ch. 70 ; Said v. Butt, [1920] 
3 K. B. 497 ; Son-ell v. Smith, [1925] A. C. 700 ; De 
JetJey Marks v. Greenwood, [1936] 1 All E. R. 863. 

250. Amwiuiions : — Consd. Valentine v. Hyde, 
[1919] 2 Ch. 129. Refd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244 ; Ware 
& De Freville v. Motor Trade Assocn., [1921] 
3 K. B. 40. 

261. Add. Annotation : — Refd. Spalding v. Gomage 
(1918), 86 R. P. C. 101. 

253. Add. Annotations : — Consd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Valen- 
tine V. Hyde, [1919] 2 Ch. 129. Apld. 
Davies v. Thomas, [1920] 2 Ch. 189. Consd. 
Hodges V. Webb, [1920] 2 CL. 70 ; Ware & 
De rVeville v. Motor Trade Asssocn., [1921] 
3 K. B, 40 ; White v. Riley, [1921] 1 Ch. 1 ; 
Sorrell v. Smith, [1923] 2 Ch. 32, Apld. 


255. 


Sorrell v. Smith, [1926] A, C. 700. 

Hardie Sc Dane v. Chilton, [1928] 2 K, B. 306. 
Refd. Wolstenholme v. Ariss, [1920] 2 Oh. 403 ; 
Sorrell v. Smith, [1924] 1 Ch. 606 ; Hampton 
V. West Cannock Colliery Co., 2 R. B. 

293 ; Place v. Searle, [19321 2 K. B. 497 ; 
Hollywood Silver Fox Farm, Ltd. Emmett, 
[1930] 1 All E. R. 825. Refd. Thcrrne v. 
Motor Trade Assocn., [1937] 3 All E. R. 157. 

Annotation : — Refd. Conron v. L. C. O., 
[1922] 2 Ch. 283. 


256. Add. Annotations : — Dlstd. The Zelo, [1922] 
P. 9. Apld. Federated Coal & Shipping Co. 
V. R., [1922] 2 K. B. 42. Consd. McCoU v. 
Canadian Pacific By., [1923] A. C. 126* 
Refd. Elliott Steam Tug Co. v. Shipping 
Controller, [1922] 1 K. B. 127. 


257a. .] — A number of discharged sailors 

entered into a partnership accord ingt to the 
terms of which the sailors were to perform 
together at certain music halls & were not 
to appear during the terms of the partnership 
in any other theatre or music hall. Pltfs., 
who were membeo's of the co., complained 
that the deft, had induced certain of the 
sailors to break the contract by promising 
to get them employment Sc by obtaining 
other engagements for them. By amend- 
ment it was further alleged that deft, had 
wrongfully continued persons in her emploj^- 
ment with the knowledge that by being in 
her employment those persons were breaking 
a contract with pltfs. : — Held : assuming 
an action lies to recover damages on the 
latter ground, the foundation of this action 
is that there shall be notice to deft, of a sub- 
sisting contract which one party, at aU 
events, is still willing able to perfomi ; & 
there being sufficient evidence before the 
county ct. judge that the partnership had 
for all practical purposes come to an end, no 
action lay. — Long v. Smithson (1918), 88 
L. .1. K. B. 223 ; 118 L, T. 678 ; 62 Sol. Jo. 
472, D. C. 

Annotation .-—Reid. Said v. Butt, [1920] 3 K. B. 497. 


268 . Annotations : — Consd. Pontardawe R.D.C. v. 
Moore-Gwyn, [1929] 1 Ch. 666. Refd. 

Steam v. Prentice, [1919] 1 K. B. 394 ; 

Edwards v. Birmingham Navigations, [19241 
1 K. B. 341. 


PART a. SECT. 3, SUB-SECT. 2.— B. 

858 ij, — If 0^ person who, by 

virtue of his position or influence, hoe 
power to carry out his design, attempts, 
without justifloation, to prevent, & 
sucsceeds in preventing by threats to 
or special iunPence upon a workman’s 
employers, or would-be employers, 
such workman from obtaining or 
holding employment in his oalJii^, & 
such suffers damage thereby, 

thsen that pereon is liable to the work- 
man fdt imhh damage.— T bompson «. 
RyaIX CPNNIK^AM, [19241 4 
D U R. 778 ri w, W. R. 624.— CAN. 


268 li. — ^.3— Pltf. CO., a manu- 
facturer of newsprint, brought this 
action age^et, rpmr mcmwoturers 
of the same aeoidlea ler * 
that snch of d^e. 

their proper ahare or newaprlnt to 
Canadian. mmshors during the years 
1918 Sc lH^fSTWre liable to pay to pltf. 
00 . the loSB ^nifered by It Ih supplying 
more than its proper mre dunng the 
two years &> asked fot an aooqtmt 8c 
payment. The olatth was based ttpon 
an alleged agreement between the 


parties & also upon orders alleged to 
have been made by the Paper Comp- 
troller appointed by the Canadian 
Government in Nov. 1917 iSeld : 
although pltf. co. sustained a sub- 
stantial loss of profit by reason of Its 
having been compelled by the Govern- 
ment to supply the Western Canadian 
publishers with newsprint at prices 
fixed by the Comptroller when It could 
have been sold to limited states c\ib- 
tomers at higher prices, & was thus 
opmpelled to bear the burden, which 
should have been shared by some of 
defts. the ct, had no jurisdiction to 
compel an adjustment of pltf. co.'s 
claim by those defts. who shirked their 
fair share of the burden. — Port 
Francks Pulp Co. v. Spanish River 
Pulp Co., [1928] 1 D. L. R. 7.53 ; 61 
0. L. R. 612: am., [1929] 4 D. L. K. 
193 : 64 O. L. ^ 148 ; revsd., [1931] 
2 D. L. R. 97, P. O.— CAN. 


267 I, Where a workma 

who has been suspended by his en 
ployors sufiors damage as a result c 
two or more persons oonapiring wltl 
out justifloation, to induce the employ 
er» not to reinstate Ixlm, he has a rlgf 
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of action against them. — Thompson v. 
Rtall 8c Cunningham, [1924] 4 

D. L. R. 778 ; 3 W. W. R, 624.— CAN. 

PART II. SECT. 3, SUB-SECT, 2.— C. 

258 ii. Heightened fence .] — 

Applt. Sc resp. owne<i Sc resided upon 
adjoining properties. In 1925 resp. 
erected an 8 ft. iron fence or hoarding 
on the boundary between the pro- 
perties. In 1929 resp. raised the fence 
to a height of 1 8 ft. in order to sMeld 
his lavatory from the view of an atWe 
window which applt. had erected. On 
the day the work of heightening was 
started applt. notified resp. that, as 
the fence could not be erected without 
a trespass being committed, he would 
sue for damages If the work were pro- 
ceed^ with. A few days later applt. 
obtained an Interdict restraining resp. 
from toespassing on his land. Applt. 
then instituted the present action, 
Claiming damages on the ground that 
reap, had maliciously by. himself, his 
servants and/or workmen to^assed 
'ipon the land for the purpose of 
eating a hoarding on the boundary. 
It was proved that on one cocoalon a 
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259a. Damage by rats.] — A firm of artificial 

manure manufacturers had on their premises, 
for the purposes of their business, a heap of 
bones which attracted rate. The occupier of 
adjoining premises was a farmer. The rats 
made runs between the factory & the fields 
ifc entered the farmer’s land, & damaged his 
crops. The business had been carried on for 
at least thirty years, & there was no evidence 
to show that the bone heap had been in^ 
creased beyond what it had been in past 
years, or anything to show that an Increase 
which had actually taken place in the num- 
bers of the rats was due to anything done by 
the manufacturers. In an action by the 
farmer against the manufacturers : — Held : 
in the absence of evidence showing that there 
had been an unusual & excessive collection 
of bones on the factory premises, or of any- 
thing unusual or excessive done by defts., or 
of any duty neglected by defts., pltf. could 
not maintain an action for damages. — 
Stearn V, Prentice Brothers, Ltd., [1919] 
1 K. B. 394 ; 88 L, J. K. B. 422 ; 120 L. T. 
445 ; 35 T, L. Tl. 207 ; 03 Sol. Jo. 229 ; 17 
L. G. R. 142, D. C. 

261. Add. Annotatione : — Retd. Ware &; De Fre- 
ville V. Motor Trade Assocn., [1921] 3 K. B. 

40 ; Bleachers Assocn., Ltd. & Bennett & 
Jackson, Ltd. v. Chapel-en-le-Prith Rural 
District Council, [1933] Ch. 356. 

262. Add. Annotaiiona : — Apld. The Moliere (1924), 

41 T. L. R, 154. Consd. Flint t;. Lovell, 
[1936] 1 K. B. 864. Distd. Rose Ford, 
[1937] 3 AU E. R. 359. Refd. Kent r. 
Atkinson, [1923] P. 142 ; Grein v. Imperial 
Aii-ways, Ltd., [1936] 2 All E. R, 1258. 

263. Add. Annotations : — Retd. Kent v. Atkinson. 
[1923] P. 142 ; Rose Ford, [1937] 3 All 
E. R. 359. 

264. Add. Annotaiiona : — Refd. Barnett v. Cohen, 
[1921] 2 K. B. 461 : Kent v. Atkinson, [1923] 
P. 142. 

265. Add. Annotations: — Refd. Nunan w. Southern 
Ry., [1924] 1 K. B. 223; The Minerva 
(1933), 49 T. L. R. 563 ; Grein v. Imperial 
Airways, Ltd., [1936] 2 All E. B,. 1268. 

266. Add. Annotations : — Consd. Bradford Corpn. 
V. Webster, [1920] 2 K. B. 185. Apld. The 
Moliere (1924), 41 T. L. R. 154. Consd. 
Flint V. Lovell, [1935] 1 K. B. 354 ; Rose v. 
Ford, [1937] 3 All E. R. 359. Refd. Baker v. 
Dalgleish S.S. Co., [1922] 1 K. B. 36 ; The 
Edison, [1932] P. 52 ; A.-G. v. Valle-Jones, 
[1935] 2 K. B. 209 ; Grein v. Imperial Air- 
ways, Ltd., [1936] 2 All E. R. 1258. 

267. Add, Annotation : — Consd. Rose v. Ford, 
[1937] 3 All E. R. 359. 

268. Annotations: — Consd. Weld-Blundoll v. Ste- 
phens, [1919] 1 K. B. 620. Refd. Bradstreets 
British, Ltd. v. Mitchell (1932), 48 T. L. R. 
670. 


274a. Procuring Judgment for debt already paid — 
, No malice.] — Pltf., a chemist, owed defts. a 
debt of £3 11^. 4d., paid it. Defts. over- 
looked the fact of this payment & issued 
civil process against pltf. who, when served, 
pointed out to defts. their mistake. Defts. 
apologised & wrote : We are immediately 

communicating with our agency.’^ On the 
day of trial defts., the then pltfs., appeared 
by a soli-. & outained judgment for £3 1 Is. 4<i. 
Pltf., the then deft., did not attend or appear. 
The fact of the judgment was published in a 
county newspaper. About eight months 
later the judgment, at the instance of the 
present pltf. was set aside. Pltf. brought 
an action claiming {inter alia) damages in 
tort against defts. for procuring this judg- 
ment. Pltf. in his evidence stated that his 
profits during the year following the judgment 
were diminished by £95, & during the next 
year by £105. He attributed this falling 
off to the judgment & its publication : — 
Held : the cause of action in tort, if any, 
was the malicious issue of civil process 
against pltf. There was no evidence of 
malice, & the supposed damages were 
irrecoverable. — CoRBiriT v. Burge, Warren 
Ridgley, Ltd. (1932), 48 T. L. R. 626. 

274b. Injurious falsehood detrimental to business 
— No malice.] — An action for injurious false- 
hood does not lie without proof of actual 
malice in the sense of a wrongful intention 
to injure pltf. 

A statement false in fact, A detrimental 
to pltf.’s business though not defamatory^ 
will therefore not support such an action if 
it was made in the belief, even a careless 
belief, that it was true, & without any in- 
direct motive of hostility to pltf. — Balden 
r. Shorter, [1933] 1 Ob. 427 ; 102 L. J. Ch. 
191 ; 148 L. T. 471 ; 77 Sol. Jo. 138. 

283. Add. Annotation : — Refd. Friem Barnet TJ. 0. 
V. Adams, [1927] 3 Ch. 26. 

296. Annotation : — Apld. Webster v. Harrison, 
Townsend (1920), 89 L. J. K. B. 1077. 

803, Add. Annotation : — Refd. Re Wavertree, 
Rutherford v. Walker, [1933] Ch. 837. 

303a. Breach of contract — Onus of proof.] — The 
burden of proving that a breach of contract 
falls within the principle of de minimis non 
curat lex is on the party seeking to excuse the 
breach. — Ronaasen (E. A.) & Son v. AJ^cos, 
Ltd. (1932), 48 T. L. R. 366 ; 37 Com. Gas. 
291, C. A. ; ajfd. suh nom. Arcob, Ltd. v. 
Ronaasen (E. A.) & Son, [1933] A. 0. 470, 
H. L. 

304, Add. Annotation : — Refd. Everett v. Ryde^ 
(1926), 135 L. T. 302. 

310. Annotations : — Generally ^ Refd. A.-(3f. r. Sewell 
(1918), 88 L. J. K. B. 425; Bbultwood t^. 
Paignton U. D. C. (1928). 92 J. P. 98 ; Green- 
wood Tileries, Ltd. v. CJapson, [1937] 1 AH 
E. R. 765. 


yece of timber fell cpon applt.'s land 
& was immediately removed by the 
workmen: — Held: (1> althousrh the 
hmghtenlngr of the fence depreciated 
the value of applt.'ft property, applt. 
could not recover damages, even if the 
work had been done maliclouflly ; 
(’^) as reep. had not trespassed under 
a claim of rteht & had not insolently or 
defiantly Insisted upon going on applt. 's 
land, applt. was not entitled to succeed. 

” V. Frost. [19301 W. L. R. 

, AF. 


PART II. SECT. 3. SUB-SECT. 2.— I 

n 1. Expulsion from mcml)e\ 

ship of Church.) — Tokws v. Ibaa 
(No. 2), [1931] 2 W. W. K. 48 ; 3 
Man, L. K. 436 ; 2 D. 1.. R. 819.— CAb 


sp. Ooods claimed from tenant — 
Tft^fneal of access by landlord .) — 
Bonnkll v. Ferris, [1929 J l D, L. R. 
540 ; 60 N. a B. 297.— CAN. 

s<|. Interference with privacy .) — A 
right to privacy is not an inherent right 
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Of a party &: can ajlso only by express 
usage, by grant or by specia] permission. 
Where, therefore, pltf. brought a suit 
for the closing of certain windows 
opened by deft. In a newly constructed 
second storey of his house wlilch was 
adjoining pltf/s on the ground that 
the female apartments of pltf.’s house 
were overlooked & his privacy was 
destroyed : — Held : pltf. 'a claim could 
not succeed. — K bsho Sahu v. Musam- 
MAT Muktakiman (1931). I. L. R. 10 
Pat. 280.— IND. 
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320. Add, AnnotaOma : — Consd. Be Pitts, Oox v. 
Kilsbv, [1931] 1 Ch. 646. Apld. Me Sigs- 
worth, Bedford i?. Bedford, [1036] Oh. 89. 
Consd. Beresford v, Boyal Insurance Oo., 
119361 2 All E. B. 1052. Refd. James v. 
British General Insce., [1927] 2 K. B. 311 ; 
Boyal Exchange Assce. t?. Hope, [1928] Oh. 
179 ; Re Collier. [1930] 2 Oh. 37 ; Cousins 
V. Sun Eife Assurance Society, [1933] Oh. 
120 . 

322. Add. Annotation : — ^Reld. Beresford v. Boyal • 
Insurance Co., [1937] 2 K. B. 197. 

323. Add. Annotaiions Consd. Re Pitts, Cox v. 
Kilsby, [1931] 1 Ch. 546; Re Sigsworth, 
Bedford v. Bedford, [1935] Ch. 89. 

325. Add. Annotations : — Consd. Wylie v. Lawrence 
Wright Music Oo. (1932), 96 J. P. 166. 
Refd. Foster v. Driscoll, Lindsay v. Attfield, 
Lindsay v. Driscoll, [1929] 1 K. B. 470 ; Berg 
V. Sadler & Moore, [1937] 2 K. B. 168; 
Howa4‘d V. Odhams Press, Ltd., [1937] 2 
All E. 11. 509. 

326. Add. Annotations : — ^Apld. Wild v. Simpson, 
[1919] 2 K. B. 544. Consd. Lipton v. Powell, 
[1921] 2 K. B. 61. Apld. Alexander v. 
Kajson, [1936] 1 K. B. 169. Refd. Haseldine 
V. flosken, [1933] 1 K. B. S22 ; Berg t;. Sadler 
& Moore, [1937] 2 K. B. 158. 


323. Add, AnnotaMon — Retd. British Oxygen Oo. 
V, Liquid Air, [1926] Oh. 383. 

328a. Immoral relationship continued In 

reliance on fraudulent misrepresentation,] — 

Senible ; an agreement between a married 
man &> an unmarried woman, who knows 
that he is married, that they will marry if 
& when he obtains a decree of nullity of his 
marriage, is illegal & void as being contrary 
to public policy. 

JSemble : where an unmarried woman, in 
reliance on representations by a married man 
that he can obtain a decree of nullity of his 
marriage & will marry her thereafter, enters 
into an immoral association with him Sc thereby 
suffers damage, she cannot, on the representa- 
tions proving to have been false, main- 
tain against him an action for deceit, being 
herself a party to the immoral association. — > 
SivEYER V. Allison, [1935] 2 K. B, 403 ; 104 
L. J. K. B. 697 ; 153 L. T. 239 ; 61 T. L. R. 
634 ; 79 Sol. Jo. 479. 

332. Add, Annotation : — Refd. Weld-Blundell v. 
Stephens, [1920] A. 0. 956. 

833. Add. Annotation : — Refd. Weld-Blundell v. 
Stephens, [1920] A. 0. 956. 

385. Add. Annotations: — Consd. Alexanders. Ray- 
son, [1936] 1 K. B. 169. Refd. Berg. i;. 
Sadler Sc Moore, [1937] 2 K. B. 158. 


Part ill. — Who may 

388. Add. Annotcdion : — Refd. B.ex Co. & Rex 
Research Oorpn. v. Muirhead & Comptroller- 
General of Patents (1926), 44 R. P. C. 38. 

840; Add. Annotations : — Refd. The Coaster (1922), • 
91 L. J. P. 145 ; Page v. Scottish Insce. 
Corpn. (1929), 98 L. J. K. B. 308 ; Allge- 
meine Versicherungs-GeseUschaft Helvertia 
V, German Property Administrator, [1931] 

1 K. B. 672 ; Ellerbeck Collieries, Ltd. v. 
Comhill Insurance Co., [1932] 1 K. B. 401. 

844. Add. Annotation ; — Refd. Watson Sc Everitt 
V. Blunden (1934), 18 Tax Cas. 402. 

845. Add, Annotations : — Refd. Me Phillips, Public 

'J' Trustee v. Mayer (1931), 76 Sol. Jo. 10 ; 

, Watson & Everitt v. Blunden (1934), 18 Tax 
Cas. 402 ; Ridley v. Lee, [1936] Ch. 691. 

354, Add, Annotation Refd. Soviet Republics 
Uhion V. Belaiew (1926), 42 T. L. R. 21. 

860. Add* Annotation : — Refd. Aksionaimoye 
Obsofeestvo A. M. Luther v. Sagor, [1921] 
IK. B. 466. 

360a. Recognised, 11 acknowledged here.] — Where 
a revolution has taken place in a foreign 
country Sc the new Govt, has been recognised 
as the de jure Sovereign of that country by 
our Govt., that new Govt, is entitled to the 
possession Sc custody in England of records 


Sue and be Sued. 


Sc State archives deposited here before the 
revolution by the old Govt. — Soviet So- 
cialist Republics Union v. Onou (3926), 
69 Sol. Jo. 676. 


363. Add. Annotations : — Refd. Aksionaimoye Ob- 
schestvo A. M. Luther v. Sagor, [1921] 1 
K. B. 456 ; Soviet Republics Union v. 
Belaiew (1926), 42 T. L. R. 21. 

866a. Action by procurator — Validity of 

appointment.] — Pltf.,the Spanish ambassador, 
brought an action, as procurator for all the 
King of Spain's subjects, to recover two 
ships & other goods seized by deft. : — Held : 

(1) no man can make a procurator for 
another ; therefore the King could not make 
a procurator for all or any of his subjects ; 

(2) the office of ambassador did not include 
a procuration private, but public for the 
King, nor for any several subject, otherwise 
than as it concerned the King. — Acuna v, 
Bingley (1616), Hob. 78, 118 ; 80 E. R. 263. 


Ar^tedions Jo (2) Consd. HuUett v, Spain (18^8). 2 
Bll. N. S. 31. Folia. Penedo v. Johnson (1873), 22 W. IL 
103. OeneraUVi Refd. Brunswick v. Hanover (1844), 13 
L. J. Ch. 107. 

3$6)). Action by minister plenipotentiary.] — 

A demurrer allowed to a bill ffled by the 
agent duly authorised, Sc minister pleni- 
potentiary of a foreign state, in respect of 


PART II. SfiCtr. 5. 

826 iv. ApreemctU to ^ 

third partp.] — Plti. was in a position 
to iflve evlaohoe that on© B. was im- 
plicated with him in the lUegal manu- 
facture of alcohol- Deft, h., who was 
allegred to be acting not only on Ms 
own behalf but also on behalf of his 


oo-defte., all of whom were said to have 
reasons for wishing to be revenged on 
B., agreed with mtf. to pay Mm foi 
said eyldenoe on the oon^otion of B., 
the remuneration to be on a finding 
Scale in accordance with the severity 
of the sentence obtained by pltf.^s 
evidenoe. Part payment was mad© 
under the contract & pltf . sued, for the 
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balance ; B. having been oonvloted : — 
Held: the contarOot was xmlaWful as 
against public policy, &. therefore, 
unenforceable. — S tmington v. Van- 
pOtrVEE BeKWEEIES, LTD. & RlEFEb, 
[19311 1 W. W. R. 410; 43 B. C. R. 
388 ; 1 D. L. R. 935 ; affO; fWO) 
CjS* W. R, 19; 4 D. 1;,^ lik— 
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rights of such state, on the ground that the 
state waa not properly represented. — 
SCHOTIDEE V, Lizardi (1846), 9 Boav. 461 ; 
16 L, J. Oh, 436 ; 60 E. B. 421. 

Annotation .**— PoUd. Penedo (Baron) t>. Johnson (1873), 29 
L. T. 462. 

366c. Claim under unregistered hill of sale.] — 

To a bill filed by the Charge d* Affaires of the 
Brazilian Gort. in this country, in his own 
name, to restrain judgment creditors from 
issuing execution against certain furniture, 
etc., upon which a sum of money had been 
advanced, as was alleged, by the Brazilian 
Govt, secured by an unregistered bill of sale 
of the furniture, etc., a demurrer on the 
ground that the minister could not sue in 
his own name was aUowed. — Penedo (Baron) 
V. Johnson (1873), 29 L. T. 452 ; 22 W. R. 
103. 

368. Annotation : — Consd. Duff Development Co. 
V. Kelantan Government, [1923] 1 Oh. .385. 

372. Add. Annotation : — Refd. Duff Development 
Co. V. Kelantan Government, [1924] A. G. 797. 

375, Annotations: — Refd. The Tervaete (1922), 
128 L. T. 176 ; Duff Development Oo. v. 
Kelantan Government, [1923] 1 Ch. 385 ; 
Dufl! Development Co. v. Kelantan Govern- 
ment, [1924] A. C. 797 ; Re Bjornstad & 
Ouse Shipping Co., [1924] 2 K. B. 678. 

376. Add. Annotation : — As to (2) FoUd. Soviet 
Republics Union v, Belaiew (1925), 42 
T. L. R. 21. 

376a. .1 — A foreign Sovereign suing in 

the cts. of tfiis country submits to the juris- 
diction to the extent only that he must 
give discovery, & cross proceedings in mitiga- 
tion of the relief claimed by him can be taken 
against him. 

A foreign State sued to restrain dealing 
with, <fc for the appointment of a new trustee 
of, funds lodged in England in the names of a 
trustee for pltfs. & a trustee for defts. who 
held a concession from pltfs. for the con- 
struction of a railway in their territory. A 
counterclaim for damages in respect of alleged 
breaches of the terms of the concession was 
struck out.— South African Republic v. 
COMPAGNIE FrANOO-BBLOE DU CHBMIN DE 
Per DU Nord, [1898] 1 Ch. 190 ; 77 L. T. 
655 ; 46 W. R. 161 ; 14 T. L. R. 66 i 42 
Sol. Jo. 66. 

Annotaliom : — CSonsd. Buff Development Oo. v. Kelantan 
Government, [1924] A. 0. 797. Eefd. Be Suareas, Snarez 
V. Snaroz, [1918] 1 Ch. 176 ; The Tervaete, [1922] P. 259; 
Soviet HepubUos Union t?. Belaiew (1925), 42 T, h. R. 21. 

376b. .] — ^In 1916 a Russian Govt. 

Committee, of which deft, was a member, 
was set up in London by the Imperial 
Russian Govt. & continued by its successor, 
the Russian Provisional Govt., & the com- 
mittee, which incurred large financial obliga- 
tions, had possession of certain documents, 
which related to those obligations & were 
the property of those Govts. The committee 
ceased to operate in 1918, & the documents 
were handed over to a board of trustees 
appointed by the Charg4 d’ Affaires of the 
Russian Provincial Govt., & deft, became 
resident of the board* The documents had 
ecome the property of pltfs., the present 
Russian Govt., whose sovereignty had been 
recognised by the British Govt., but they 
were still in the possession of deft. Certain 


actions were pending against deft, as a 
member of the Russian Govt- Committee 
with regard to the transactions to which the 
documents related. Pltfs. claimed the de- 
livery up of the documents, & deft, contended 
that he was entitled to a lien on the docu- 
ments until he had received an indemnity in 
respect of the other actions, he set up the 
contention by way of defence counter- 
claim : — Held : although where a sovereign 
sta^ was a pltf. a counterclaim could be 
maintained against it, yet the counterclaim 
must bo in respect of matters immediately 
connected with the claim, & as the indemnity 
sought by deft, was not in respect of any 
liability incurred by him in & about the 
custody of the documents, & was not in 
respect of matters immediately connected 
with the claim, the action succeeded & the 
counterclaim failed. — Soviet Republics 
Union v. Belaiew (1925), 134 L. T. 64; 
42 T. L. B. 21. 

883. Add. Annotation :--Refd. Soviet Republics 
Union v. Belaiew (1925). 42 T. L. R. 21. 

387. Add. Annotations : — Consd. Compania Mer- 
canti] Argentina v. United States Shipping 
Board (1924), 93 L. J. K. B. 816. Refd, Re 
Suarez, Suarez v. Suarez, [1918] 1 Ch. 176 ; 
The Gagara, [1919] P. 95; The Porto 
Alexandre, [1920] P. 30 ; Duff Development 
Co. V. Kelantan Government & Colonies 
Crown Agents (1922), 39 T. L. R. 96 ; Duff 
Development Co. w. Kelantan Government, 
[1924] A. C. 797. 

887a. Notwithstanding restrictions on exercise 

of sovereljpi rights.]— (1) It is the settled 
practice of the ct. to t^e judicial notice of 
the status of any foreign (Jovt., & for that 
purpose, in any case of uncertainty, to seek 
information from a Secretary of State ; & 
the information so received is conclusive. 

(2) A Govt, recognised as sovereign by His 
Majesty’s Govt, is not the less exempt from 
the jurisdiction of our cts. because it bas 
agreed to restrictions on the exercise of its 
sovereign rights. 

By a deed dated in July, 1912, the Govt, 
of Kelantan granted to applt. co. certain 
raining &> other rights to be exercised in that 
State, Sr the deed contained an arbn. clause, 
which incorporated Arbn. Act, 1889 (c, 49), 
so far as applicable. Disputes having arisen 
as to the effect of the deed, they were referred 
to an arbitrator, who made an award in 
favour of the co. & directed the Govt, to pay 
the costs of the arbn. In Dec. 1921, the 
Govt, applied to the Ch. Div., under Arbn, 
Act, 1889, s. 11, to set aside the award, but 
the application was refused. In June, 
1928, tlie co. obtained from the K. B. Div.» 
under sect. 12 of the Act, an order giving 
leave to enforce the award, but the order 
was set aside, on the application of the Govt., 
on the ground that Kelantan was a sovereign 
independent State. Before setting aside the 
order the master asked the Secretary of 
State for the Colonies for information as to 
the status of Kelantan, & received in reply 
an official letter stating that Kelantan was 
an independent State & its Sult^ the 
sovereign ruler thereof, that the Kin^ did 
not exercise or claim any rights of sovereignty 
over Kelantan, & enclosing an agreement 
regulating fie relations between the Sultan 
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& the King, By this agreement the Sultan 
agreed to have no political relations with 
any forei^ power except through the medium 
of the King, in all matters of administra- 
tion, other than those touching the Moham- 
medan religion Malay custom, to follow 
the advice of an adviser appointed by the 
King: — Held: (1) the statement in the 
letter as to the sovereignty of Kelantan & 
its rulers was not intended to be qualified by 
the terms of the agreement, & the letter was 
conclusive; (3) the Govt, of Kelantan had 
not submitted to the jurisdiction of the ct. 
for the purpose of the proceedings to enforce 
the award, either by assenting to the arbn. 
clause or by applying to the ct. to set aside 
the award. — Duff Development Co. v, 
Kelantan Government, [1924] A, C, 797 ; 

93 L. J. Ch. 343 ; 131 L. T. 676 ; 40 T. K. K. 

566 ; 68 Sol. Jo, 659, H. L. 

Annotaiions : — Ae to (1) Apld. Engelke tJ. Musmann, tl9281 
A. C. 433. Befd. Ens’elke (1927), 96 L.J. K. B. 

824. As to (3) Refd, DioklnBon v. Del Solar (1929), 45 
T. L. 11. 637. 

388. Annotation : — Refd. Duff Development Co. 

V, Kelantan Government, [1924] A. O. 797. 

889. Add, Annotation : — Consd. Soviet Republic 
Union v. Belaiew (1925), 42 T. L. K. 21. 

390, Add, Annotations : — Consd. Re Russian Bank 
for Foreign Trade, [1933] Ch. 745. Refd. 

Tlie Tervaote, [1922] P. 259 ; Duff Develop- 
ment Co. V, Kelantan Government, [1923] 1 
Ch. 385. 

892. Add, Annotations : — Refd. Aksionairnoye Ob- 
schestvo A. M. Luther v. SagOr, [1921 ] 3 K. B. 
532; The Tervaete, [1922] P. 259; Duff 
Development Co. v, Kelantan Government, 
[1923] 1 Ch. 385; The Jupiter (1924), 93 
L. J. P. 156; The Jupiter (No. 3) (1927), 137 
L. T. 333. 

392a. .] — (1) In proceedings in the cts. 

of this country by or against the ruler of a 
colonial State whose status is disputed a 
written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown k>, therefore, 
conclusive, A; the ct. will accept it without 
considering whether it is borne out by 
documents which are appended to it. 

In an arbn. in this country between pltf. 

CO. & the Govt, of Kelantan an award was 
made in favour of the co. with costs The 
Govt, of Kelantan tlien moved to set aside 
the award & this motion was dismissed with 
costs. An appeal from this decision was also 
dismissed with costs. No poHion of these 
costs had been paid. The co. obtained a 
garnishee order nisi to attach money in the 
hands of the Crown agents of the Colonies on 
behalf of the Govt, of Kelantan. Upon an 
application by the co. for payment by the 
garnishees the Govt, of Kelantan & the 
Crown agents appeared together & contended 
that Kelantan was an independent sovereign 


Part IV. — Conditions 

412. Add, Annotation .‘—"Apld. Cipriani v, Burnett, 
[1933] A. O. 83. 

412a. ‘.] — A contract may make the 

award of a speciffed tribunal a condition 

10 
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state & the ct. had no jurisdiction to execute 
the ordez‘8 for costs by a levy on the property 
of that State : — Held : (2) although the 

Govt, of Kelantan had, by initiating proceed'- 
ings to set aside the award of the arbitrator, 
submitted to the jurisdiction of the ct., 
(3) that submission had not the effect of 
rendering liable to execution any property 
belonging to the Govt, within the jurisdiction. 
— Duff Development Co, v, Kelantan 
Government, (1923] 1 Ch. 385 ; 92 L. J. Ch. 
273 ; 129 L. T. 290 ; 39 T. L. R. 187 ; 67 
;Sol. Jo. 260, 0. A. 

393, Add, Annotations : — Refd. The Porto Alex- 
andre (1919), 89 L. J. P. 97; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 93 L. J. K. B. 816. 

393a. .] — A sovereign independent.State 

does not, by entering into a trading contract 
with a foreigner, lose its immunity from 
process in foreign cts. as regards matters 
arising oot of the contract ; nor does a 
sovereign independent State, by making a 
submission to arbn. in a foreign country, lose 
its immunity from being impleaded in the cts. 
of the foreign country. — Compania Mercan- 
TiL Argentina v. United States Shipping 
Board (1924), 93 L. J. K. B. 816 ; 131 L. T. 
388 ; 40 T. L. R. 601 ; 68 Sol. Jo. 066. C. A. 

893b. .] — Duff Development Co. v. 

Kelantan Government, No. 392a, ante, 

393c. .] — Duff Development Co, v, 

Kelantan Government, No. 387a, ante, 

394. Add, Annotations : — Refd. Rs Suarez, Suarez 
V. Suarez, [1918] 1 Ch. 176; The Gagara, 
[1919] P. 95; The Porto Alexandre, [1920] 
P. 30 ; Duff Development Co. v, Kelantan 
Government (1922), 39 T. L. R. 96; Duff 
Development Co. v, Kelantan Government, 
[1924] A. 0. 797 ; Compania Mercantil 
Argentina v. United States Shipping Board 
(B124), 93L. J. K. B. 816. 

403. Add, Annotation : — Generally, Refd. Soviet 
Republics Union v, Belaiew (1925), 134 

L. T. 04. 

406. Add, Annotations : — Consd. Duff Develop- 
ment Co. XU Kelantan Government, [1924] 
A. C. 797. Refd. Re Suarez, Suarez v, 
Suarez, [1918] 1 Ch. 176 ; The Gagara, [1919] 
P. 95 ; The Porto Alexandre, [1920] P. 30 ; 
Duff Development Co. v, Kelantan Govern- 
I ment (1922), 39 T. L. R. 96 ; Compania 
I Mercantil Argentina Ujoi^d States Ship- 

I 407a. .] — Duff Development Co. v, 

Kelantan Government, No. 392a, ante, 

407b, .] — Duff Development Co. v, 

Kelantan Government, No. 387a, ante, 

409. Add, Annotations : — Refd. Aksionairnoye Ob- 
schestvo A. M. Luther v, Sagor. [1921] 1 
K. B. 456 ; Duff Development Co, v, Kelantan 
Government, [1928] 1 Ch. 385 ; Duff Develop- 
ment Co. V* Kelantan Government, [1924] 
A. C. 797. 


Precedent to Action. 

precedent to an action at law without doing 
so in terms. 

The tickets sold for a sweepstake in con- 
nection with a race meeting in Trinidad 



Vol. L — Action. Cases 412a— 497a. 


stated ; “ This ticket is sold subject to the 
condition that in the event of any dispute 
arising with respect to any matters connected 
with the drawing of the sweepstake, or the 
awarding of the prizes, the decision of the 
stewards of the Trinidad Turf Club thereon 
shall be accepted as final ** : — Beld : the 
terms of the ticket, having regard to the cir- 
cumstances belonging to it, made a decision 
by the stewards a condition precedent to 
any action to recover the stakes. — Cipriani 
V. Burnett, [1933] A. O. 83 ; 102 L. J. P. C. 
118 ; 148 L. T. 148, P. C. 

425. Add, Annotations : — Consd. Joachimson v, 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Bradford Old Bank v, Sutcliffe, [1918] 
2 K. B. 838. 

428. Add, Annotation : — Retd. Bradford Old Bank, 
.Ltd. V, Sutcliffe (1918), 34 T. L. R. 619, 

480. Add. Annotations : — Consd. Joachimson v. 


Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 
2 K. B. 833. 

484. Add. Annotations : — Refd. Bradford Old Bank 
V. Sutcliffe, [1918] 2 K. B. 833 ; Joachimson 
V. Swiss Bank Corpn., [1921] 3 K. B. 110. 

436, Add. CUation 11 L. J. Q. B. 87. 

448. Add. Annotation : — Refd. Bradford Old Bank 
V. Sutcliffe, [1918] 2 K. B. 833, 

461. Add, Annoiatiom : — Consd. Joachimson v, 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 
2 K. B. 833. 

462. Add. Annotation: — As to {I ) Refd. Bradford 
Old Bank i;. Sutcliffe, [1918] 2 K. B. 833. 

' 463. Add Annotation : — Consd. Bradford Old 
Bank v. Sutcliffe, [1918] 2 K. B. 833. 

480. Add “ For full anns., see S. C., No, 178, 
ante.** 


Part V. — Suspension 

491. Add. Annotation: — ^Dbtd. Flint v. Lovell 
[1935] 1 K. B. 364. 

496. Add. Annotations ; — Refd. Admiralty Comrs. 
V. 8.S. Amerika, [1917] A. C. 38; Flint v. 
Lovell, [1935] 1 K. B. 354. 

497. Add. Armotaiion : — Refd. Flint v. Lovell, 
11936] 1 K. B. 354. 


of Right of Action. 

497a. .] — If the party know that he has 

been robbed of the goods, he must, in order 
to obtain restitution, first prosecute the 
felon. — Harris v. Shaw (1736), Lee temp. 
Hard. 349 ; 96 B. R. 226. 

Annoiaiion : — Refd. Wells r. Abrahams (1872), L. R. 7 
Q. B. 554. 


PART IV. SECT. 2. 

so. Consent of supervisors — Cmi- 
atruction of locctl Ad — Action by 
“ creditor ** — Who is.] — Sect. 4 of c. 73, 
1927, an Act respecting the City of 
Swift Current, provides that during a 
certain period no “ creditor *’ shall 
commence a “ suit, action or other 
proceeding ” against the city without 
tho written consent of the ** super- 
visors,^* & sect. 2 defines “ creditor ** 
as a person, firm, etc.,'* now having, or 
who may hereafter have, any action, 
cause of action, debt, account^ 
covenant, contract, claim or demand 
whatsoever, against the city ** : — 
Held : definition of “ creditor ** is 
wide enough to Include a person having 
a cause of action founded only on tort. 
— Beiswanoer V . Swift Current, 
[1930] 3 W. W. R. 519; fl931] 1 

D. B. U. 407 ; 25 S. L. R. 141 ; 12 
C. B. R. 133 ; affg., [1930] 4 D. L. R. 
1031 ; 2 W. W. R. 59; 24 S. L. R. 
453.— CAN, 

St. Debt Adjustment Board — Action 
founded on tort — Action to set aside 
conveyance on ground of fraud ,} — ^An 
action to sot aside a transfer of property 
on the ground that it was obtained by 
undue Influence, duress & fraud Is not 
one founded upon a tort, &, therefore, 
does not fall within sect. 11 (2) of 
Debt Adjustment Act, 1933, wnioh 
excludes an action founded on tort 
from the operation of the Act. — 
Cijiuk %. Cayen, 11935] 2 W. W. R. 
18.— CAN, 

sv. Action for recovery of 

•' permit necos- 


sw. Who is " residen 

ftowc moner.”} — Troyan v. Pare 
[1936] 3 W. W. R. 258.— CAN. 

8x. Under Landlord 

d; Tenant Ad, R.8.S., 1930.]— Pro 
imder Landlord & Tenon 
Act R.S.S., 3930, agaliLSt an over 
iioidlng tenant are prooeodlnm fo 
I’ecovery of posaession of land 


within sect. 7 (1) of Debt Adjustment 
Act, 1934. Such proceedings are not 
an “ action or suit,** & therefore the 
application of sect. 7 (1) Is not 

excluded by the exception in sect. 7 
(2) of any action or suit which is 
founded on tort.** Therefore, com- 
pliance with sect. 7 (1) is a condition 
precedent to the initiation of such 
proceedings. — Semijcb v. Kary, [1935] 
2 W. W. R. 25 ; 5 F. L. J. (Can.) 21.— 
CAN, 

sy, .1 — In proceed- 

ings under Landlord 8c Tenant Act, 
R.S.S., 1930, for a wilt of possession 
hold that the tenant had the right to 
have the issues tried whether the land- 
lord having discontinued its first action 
for foreclosure, had the right to pro- 
ceed in a second action for foreclosuro 
without obtaining a new permit from 
the Debt Adjustment Board & whether 
the permit for the first action was of 
any value to tho landlord ; and those 
matters should not he tried in a sum- 
mary way & that, in the exercise of the 
discretion conferred by sect. 53 (3) 
of said Act, the writ of possession 
should bo refused. — Be Great-West 
Life AssmiANCfB Co. & Lanskail, 
[1937] 1 W. W. R. 77.— CAN. 

a I. Action for negligence 

under Vehicles Act, 1935.] — An action 
against the owner of a motor car 
based on the liability imposed on him 
by sect. 72 of Vehicles Act, 1932, is 
an action ** founded on tort,** within 
sect. 7 (2) (5) of Debt Adjustment Act, 
1934. 

An action against a husband who is 
sued jointly with his wife for her 
negligence In driving a motor car Is, 
also, an action “ founded on tort.*’ — 

DAVIDNEB V. SOHUBTER & MRAZEK, 

Riesenbero V. Schuster & Mrazek, 
[1936] 1 W. W. R. 46 ; 1 D. L. R. 660. 

—CAN. 

«b. Adion for statutory claim — 

Action against insurer.] — ^An action 
brought under sect. 222d of Saskatche- 
wan Insurance Act, as amended by 
1933, 0 . 22, by an injured person against 

11 


the insurer on an automobile policy, 
is an “ action for a statutory claim,” 
within the meaning of sect. 7 (1) of 
Debt Adjustment Act, 1934, & not a 
” proceeding on a contract made or 
entered into by tho debtor,” within 
sect. 7 (2) (5) thereof, & is, therefore, 
one which cannot bo brought without 
the consent of the Debt Adjustment 
Board or the notice required by sect. 7. 
— Lanpa V. Travelers Inbitrance 
Co.,[1936]2W. W. R. JOO; 2 D. L. R. 
732.— CAN. 

sd. Consent to anything done — 

Relation back .] — Debt Adjustment Act, 
1933, s. 6 (2), provides that ‘‘the 
consent of tho Board under this section 
whenever given shall relate back to 
anything done in tho action or other 
proceedings in respect to which the 
permit is given ” :■ — Held : this pro- 
vision is not restricted to actions begun 
before the Act came into force ; &, 
therefore, the plea that tho permit in 
this case was not given until after the 
defence was filed was not sustained. — 
Bow Island v. Halpin, [1936] 1 
W. W. R. 401 ; 2 D. L. R. 237.— CAN. 

sf. Non-compliance tvith Act — 

Effect on proceedings,] — The effect of 
Debt Adjustment Act, 1934, js that 
where its provisions as to the steps to 
be taken before bringing action are not 
complied with the proceedings are null 
Sc void. — Edwards v. Grosser Sc 
Glass. Ltd., 11936] 3 W. W. R. 670.— 
CAN. 


PART V. SECT. 4, SUB-SECT. 1. 

498 ii, Claim under Crirni- 

nai Injuries Code of Ireland.] — The 
rule or doctrine that no civil remedy 
will He against the perpetrators of a 
felonious act until tlioy have been 
prosecuted to convioflon is not 
applicable to a claim for compensation 
under Criminal Injutios Code of 
Ireland for goods stolen in the course 
of rioting. — I'yler v. Cork County 
Council, [1921] 2 I. R. 8. — ^IR. 

499 J, .] — A. criminal charge 

was laid by pltf. bank against deft, in 
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505a. — Felony depending upon 

intent — Intent not proved.] — ^Yardy v. Green- 
wood (1935), 79 8ol. Jo. 363, 

507, Add. Annotation : — ^Reld. Admiralty Conors. 

t\ S.S, Amerika, [1917] A. 0. 38. 

516. Add. Annotations: — Consd. Yardy v. Green- 
wood (1936), 79 Sol, Jo. 363. Refd. Canvey 
Island Oomis. v. Proedy (1921), 91 Ij. J. Ch. 
203 . 


62S. Add. Annotation : — Retd. Flint v. tiOvell. 
[1936] 1 K. B, 364. 

526. Add, Annotation: — Retd. Flint v. Lovell, 
[1035] 1 K. B. 354. 

640. Add. Annotations: — Retd. Weld-Blundell v. 
Stephens, [1919] I K, B. 620 ; Samuel v. 
Dumas, [1924] A. C. 481 ; Pailin v. Northern 
Employers Mutual Indemnity Co., [1925] 
2 K. B. 78. 


Part VIII. — Maintenance and Champerty. 

549. Add. Annotations : — Expld. Neville v. London 551. Add. Annotation Consd. Neville v. London 
“ Express ’* Newspaper, [1919] A. 0. 368. ** Express ** Newspaper, [1919] A. C. 368. 

Reid. Ford v. Radford (1920), 36 T. L. R. 662. AM. Annotation .-—Reid. NevUle v. llondon 

“ Express ” Newspaper, [1919] A. O. 368. 


respect of $1,800 wUch the bank 
alleg-ed it had overpaid deft. Before 
decision In the criminal trial had been 
gfivon, pltfs. instituted an action to 
recover the money. It was contended 
on behalf of deft, that immediately the 
evidence disclosed a criminal offence 
on the part of deft., which had not been 
prosecuted to conviction or acquittal, 
pltfs. should not have been allowed to 

E roceod with the action, but should 
ave been non-suited ; — Held * as a 
criminal prosecution had actually been 
carried through, even though the 
decision was under advisement, the 
action could bo maintained. — Stan- 
dard Bank of Canada v. Sduen Wad, 
[1919] 1 \V. W. U. 580 ; 26 B. C. R. 
441.— CAN. 

499 ii. .1 — Where, in an 

action for assault & battery, pUf, 

E roves that the Injury caused ^evona 
odily harm, plti. will be nonsuited 
unless it appears that proceedings have 
been taken against deft, for the 
orimlnal offence. — S cjhohl n. Kay 
( 1862), 10 N. B. R. (5 All.) 244.— CAN, 

604 Hi. .]— No 

hard & fast rule can be laid down to 
Indicate the considerations by which 
a ot. ought to be gnlded in considering 
the question ot the stay of a criminal 
proceeding, ponding the disposal of a 
civil suit, & each case must be deter- 
mined upon its own facts. Even if 
some or all the matters materially in 
issue are the same, that In itself cannot 
be a reason for staying the criminal 
proceedings. One test Is whether the 
prosecution is public or private. Where 
It is public the ct. as a rule would not 
stay criminal prooeedlugs. — Gopal- 
OHANDIIA OHAK-RAVARTI V. KiNO EM- 
PEROR (19291. 1. L. R, 57 ; Calc. 658.— 
IND. 

604 iv. * .3 — The rule 

that where pltf. sues In respect of a 
wrong which Is a tort & also a felony, 
deft, should be prosecuted in respect of 
the feldny before the civil action is heard, 
does not moke such criminal prosecu- 
tion an indispensable condition prece- 
dent to the right to maintain the civil 
action. In Its modem application the 
rule is merely suspensory of the civil 
rights, & is subject to the exercise of 
Judicial discretion. In exercising such 
dlscKtion the ot. may consider olroum- 
stances, fluoli as the infancy, ignorance, 
or poverty of pltf., which may afford 
excuse for the failure to prosecute in 
respect of the felony. Where pjtf. has 
obtained a verdict In the civil action, 
the ct., on motion for a new trial or for 
judgment, may ooiwider the dreum- 
stanoe that between verdict motion 
deft, has been prosecuted in respect of 
the felony, — OABLiShB v. OjaB (No. ^), 
[1918] 2 I. E. 442.— m. 

604 V. — -.3 — On Aug. 

12, 1920, an information for theft wfts 


laid by defts. against pltf. On Aug. 23, 
1920, pltf. began an action in a dirision 
ct. against defts. to recover $99 for 
wages ; on Aug. ,30, defts. counter- 
claimed in the division ct. action for 
money tickets a motmtlng to $202. 74, 
“ fraudulently & without colour of 
right ** converted by pltf. to his own 
use, the subject of conversion being 
the same as that in respect of which the 
criminal charge was made ; on Sopt. 22 
pltf. was committed for trial on the 
criminal charge, & on Sept. 30, a 
true bill was found against him in the 
sessions. On a subsequent day the 
judge of the division ct- heal'd argu- 
ment as to whether the action should 
be proceeded with before the criminal 
charge was taken up ; he decided that 
it should, & fixed a day for trial, but 
on Dec, 10, 1920, neither the action 
nor the criminal proceeding having 
been tried, an order was made by a 
Judge of the Supreme Ot. of Ontario, 
upon the application of defts., pro- 
hibiting the judge of the division court 
from proceeding in the action imtll 
after the final disposition of the crimi- 
nal prosecution. Pltf, appealed from 
this order, & before the completion of 
the argument of the appeal pltf. was 
tried upon the criminal charge & 
acquitted : — Held : the division ct. 
Judge had the right, the claim & 
counterclaim being within the juris- 
diction of the dt., to stay proceedings 
or otherwise deal with the case ; & 
prohibition did not lie, even if the 
judge erred in the conclusion to which 
he came. — He Bryant v. City Dairy 
CO. (1921), 64 D. L. R. 283 ; 37 Can. 
Grim. Cas. 405 ; 60 O. L. R. 40.— CAN. 


604 vi. .] — The rule 

that where an injury constitutes both 
a civil wrong & a felony the civU 
remedy Is suspended until after 
prosecution does not apply where the 
offences disclosed by the civil action 
are offences under the Code, or* if only 
common law offences, are offences 
which could not at any t^me have been 
classified as felonies. — P oetbb v. Sod- 
LOWAY Muxs & Co.. Ltd., [1930] 
1 W. W. R. 680 ; 3 D. L. R. 758 ; 26 
Alta. L. R. 150 ; 54 Can. O. C. 181.—- 
CAN, 


604 vll. .3 — IixiNO- 

WORTR V. OOYLK, (19331 3 W. W, R. 
607 ; 48 B, C, R. 81.-^AN. 

604 via, .3— Stay of 

civil proceedings for criminal negli- 
gence pending criminal proceedings Is 
a mattOT of discretion, not of right. — 
Johnson v, Sheidls, [19363 2 D. L. R. 
806,— <3AN. 


PART V, 8ECT. 4, SUB-SECT. 2. 

«n. IniV'Ty inddental ta felony.}—^ 
Held : the rule, that civil proceedings 
based upon felonious acts of deft. 
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should bo stayed tmiil deft, had been 
prosec'uted, did not apply where injury 
resulted to a person only incidentally 
to the felony, &, in any event, the rule 
did not apply to actions l:>a,sed upon 
sect. .3 of Compensation to Relatives 
Act, 1897.---(/'akh r. Bajheu (1936), 36 
S. R. N. B. W. 301 ; 53 N. S. W. W. N. 
110.— AUS. 


PART V. SECT. 4, SUB-SECT. 3.— C. 

Bp. Civil action against company — 
JProsectUion of directors.]*— On appeal 
from an order staying a civil action 
against an Incoiporated co. until a 
criminal prosecution against certain 
officers thereof should be disposed of : 
— Held : the appeal should be allowed. 
— MaOKBE V. SOLLOWAY, MllXfl & CO., 
Ltd. (No. 3), n931] 2 W. W. R. 926: 
4 D. L. R. 417 ; 44 B. C. R. 401 ; 57 
0. C. 0. 103.— CAN. 

sr. CivU action agaimt society — 
Hrosecution of trustees.] — Held : civil 
action should not be stayed. — Koz- 
LOW8IU V. Workers' Benevolent 
Society of Canada (No. 2), [19331 3 
W. W. R. 566 ; [1934] 1 D. L. H. 237 ; 
41 Man. L. R. 488.-^AN. 


PART V. SECT. 4, SUB-SECT. 3.— D. 

sx. Abolition of distinction between 
felonies dt misdemeanors — Action 
against company — Hrosecution of 
directors.] — Even if the rule, that whore 
an injury constitutes both a civil 
wrong & a felony the civil remedy Is 
suspended or may bo stayed until the 
person who committed the Injury has 
been prosecuted, is in force in Alberta, 
it is inapplicable where the civil action 
is against an incorporated company & 
a stay thereof Is asked for on the ground 
that criminal proceedings are pending 
against directors of the co. on charges 
identical with those which might be 
based on the facts which may be dis- 
closed in the civil action, but there Is 
nothing alleged in the latter action 
to show that said directors are in- 
dividually oonneoted with or have a 
knowledge of the facts alleged In that 
action . Since said rule under the law 
of England was applicable where the 
prosecution was for a felony but not 
where It was for a misdemeanor, & 
the distinction between felonies & 
misdemeanors has been abolished with 
respect to offences against the Criminal 
Code, the rule does not apply where 
the offences disclosed by the civil 
action are offences under the Code or, 
if only common -law offences, are 
offences which could not at any time 
have been classified os felonies. — 
Porter v. SoLi4>WAy, Mills & Co,. 
Ltd., ri930J l W. W. R. 680? 3 
D. L, R. 758 ; 26 Alta. L. R. 150; 
64 can. C. C. 181,--<5AN, 
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666. AM, Citation .—After ** [1917] 2 K. B. 664. 
O. A.*’ add “ On appeal, [1919} A. 0. 368, 
H. L.,** & after “ 660 add “ 561a, 719a.*’ 
Add Annotation : — Betd. Wiggins v. Iiavy 
(1928), 44 T. L. B. 721. 

557. Add, Annotation : — Held. Neville v, Ixjndon 
“ E:?pres8 ’* Newspaper, [1919] A. 0. 368. 

; — Consd. Neville v, London 
** Newspaper, [1919] A. C. 368. 

559. Add, Annotations : — Consd. Neville v, London 
Express ” Newspaper, [1919] A, 0, 368. 
Retd. Weld-Blundell v, St^hens, [1919] 1 
K. B. 520 ; Hickman v, Kent or Bomney 
Marsh Sbeepbreedors* Assocn. (1920), 36 
T. L. B. 528. 


660. For the existing paragraph substitute the 
following paragraph : — 

j — success of the main- 
tained litigation, whether an action or a 
defence, is not a bar to the right of action for 
maintenance, 

(2) An action for damages for maintenance 
will not lie in the absence of proof of special 
damage. — Neville v, London ** Express ” 
Newspaper, Ittd., [1919] A. O. 368 ; 88 
L. .1. K. B. 282 ; 120 L. T. 299 ; 35 T. L. B. 
167 ; 63 Sol. Jo. 213, H, L. 


Annotations :~—Ab to (2) Folld. Hickman v. Kent or Romney 
Marsh Sheepbreeders Assocn. (1920), 37 T. L. R. 163. 
Apid. Wlsr^fins v, Lavy (1928). U T. L. R. 721. OencrdLly, 
Refd. Wild tJ. Simpson, [1919] 2 K, B, 644: ; ElUs 
Torrlngrton, [1920] 1 K. B. 399 ; Haseldlne v. Hosken. 
[19331 1 K, B. 822; Howard v, Odhams Press, Ltd., 
[1937] 2 All E.H. 509. 


661. Annotation : — As to (2) Refd. Mackey v. 
Monks (Preston), [1918] A. 0. 59. 

661a. Special damage — Necessity to prove.] — 

Nbvulb V, London “ Express ** News- 
paper, Ltd., No. 560, ante, 

561b. .] — Pltf., a member of deft. 

assocn., brought an action against C., the 
secretary, & W,, the president, of the assocn., 
for libel in the conduct of the business of the 
assocn., & in the same action 0. counter- 
claimed against pltf. for damages for libel in 
respect of the same business. The action 
resulted in judgment for defts. on the claim, 
with damages for £75 for O. on the counter- 
claim. The assocn. before the hearing of the 
action had passed resolutions to indemnify 0. 
Sd W. against any liability or costs arising 
from the action against them, & that the 
indemnity should bxtend to the costs of any 
counterclaim that counsel might advise 
should be made, provided that any costs of 
the action for which the assocn, would be 
liable should be paid pro tanto out of any 
moneys recovered in the action. Pltf, then 
brought an action against the assocn. for 
maintenance & champerty, & other relief : — 
Bold: (1) champerty being a form of 


maintenance, a decision which applies to 
the genus must also apply to the species ; 
(2) pltf. had not proved any special damage, 
& his claim in champerty failed equally 
with his claim in maintenance. — Hickman v, 
Kent or Bomney Marsh Shrepbreeders’ 
Assocn. (1920), as reported iu 161 L. T. Jo. 6, 
C. A. 

566. Add, Annotation .’“—Refd. Neville v, London 
^‘Express’* Newspaper, [1919] A. C. 368, 

569. Add, Annotation : — Consd. Neville v, London 
“ Express ** Newspaper, [1919] A, O. 808. 

676. Annotations: — For “For full anns., see^* 
read “ Mentd. Williams v. Page (No. 4) 
(1859), 28 Beav. 148.** 

677. AM, Annotation : — Consd. Neville v, London 
“Express** Newspaper, [1919] A. C. 368. 

683. Add, Annotations : — Refd. County Hotel & 
Wine Co. t;. L. & N. W. Bv., [1918] 2 K. B. 
251 ; Ford v, Badford (1920), 36 T. L. B. 658. 

SSd-a. Special damage — Necessity to prove.] —Hick- 
man V. Kent or Bomney Marsh Sheep- 
breeders’ Assocn., No. 561b, ante. 

685. Add, Annotation : — Refd. Ford v. Badford 
(1920), 36 T. L. B. 668. 

689. Add, Annotation : — Retd. Parkinson v. College 
of Ambulance & Harrison, [1926] 2 K. B. 1. 

590. Add, Annotations Apld. Ford V, Badford 
(1920), 36 T. L. B. 668. Refd. Neville v, 
London “ Express ’’ Newspaper, [1919] A. C, 
868. 

592. AM, Annotation : — Refd. Ford v. Badford 
(1920), 36 T. L. B. 658. 

593a, .] — Uttley v. Hooper & Co. 

(1935), 79 Sol. Jo. 642. 

594. AM. Annotation : — Refd. Wild v, Simpson, 
[1919] 2 K. B. 544. 

598a. Percentage,] — Pltf. was retained 

by deft, to act as his solr. in an action brought 
against him. Deft, had a counterclaim, 
while the action was proceeding, an agree- 
ment was made that in the event of deft.’s 
recovering more than sufficient to pay his 
creditors in full & all legal expenses he would 
pay his solr. a percentage on the amount, the 
solr. agreeing to conduct the counterclaim 
on the above t-erms, & not to look to deft, for 
any costs of the counterclaim except out-of* 
pocket expenses in the event of the success 
of pltf. in that action. Deft, lost the action, 
& his solr, sued him for the costs : — Held : 
pltf. could not recover as (1) (Bankes, L.J.) 
the agreement was champertous, & its effect 
was to make it an essential part of pltf.’s 
cause of action on his original retainer that he 
should negative the event in which he was 
to get no costs, namely, the event of the 
success of pltf. in the previous action ; 


fart Via, SECT. 1 , SUB-SECT. 8. 

581 lx. r-.]— One, D., died 

sonlesfi In 1843, leaving him stimving 
three widows, the last of whom dl^ 
l^n 1894. The widows had from time 
to time made nnmeronB alienations of 
portions of their husband's estate to 
defte., most of the transactions being 
evidenced by registered deeds. In 
1008, the present snit for possession 
was brought by A., a collateral of D. 
& certain assignees from A., to whom 
he, after the death of the last eur- 
nvw widow, had transferred a share 
m the property in consideration of 


their agreeing to supply funds for the 
litigation to recover back the land from 
the alienees: — Held: the English 
rules against champerty & maintenance 
are not tn force In India, & agreements 
to hnanoe litigation on condition of a 
promise to share in Its fruits are not 
ogalust public policy or void & can be 
enforced, unless they are extortionate 
or otherwise Inequitable. — T hakar 
Singh v, Uttam KAtm <1929), I. L. R. 
10 Lah. 618.— IND. 

694 vU. .J— The 

English law of champerty is not in 
force in India &; fair agreements to 
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share property in litigation with others 
in consideration of their eiipplying the 
funds for carrying on suits art* not 
opposed to public policy, A such agree- 
ments should receive eflloet except when 
extx>rtionate or lnequitable.-~~lNT)AR 
Singh v. Munsui (UH9), 1- B. H. i 
Lah. 124.— IND. 

594 viii. -1 — An ogrooineut 

to contribute towards the coats of a 
law suit ill consideration of receiving 
a share in the result of the suit : — 
Held: on the facts to l>e not obaro- 
ifl, — FKLtowa-SMTTB c. Shanks 
I, 46 N. L, R. 168.— S. AP. 




OouNTT Hotel & Wine Co. v. London & 
Norte Western Ry. Co., [1918] 2 K. B. 
251 I 87 L. J. K. B. 849 ; 119 L. T. 38 ; 34 
T. L. R. 393 ; 17 L. Cl* E. 274 ; affd- on other 
grounds, [1921] 1 A. 0. 85, H. L. 

607, Add. Annolaiions : — As to (1) Distd, Ford v. 
Radford (1920), 30 T. L. R. 658. Refd. 
County Hotel & Wine Co. v. L. & N. W. Ry., 
[1918] 2 K. B. 251. 

615. Aymotation : — Refd. County Hotel & Wine Co. 
v. L. & N. W, Ry., [1918] 2 K. B, 251. 

617. Add. Annotations : — Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251 ; BUis u. Torringbon, [1920] 1 K. B. 399. 

617a. Lease of tithes — With covenant to take legal 
proceedings for recovery of tithes.] — Agree- 
ment to lease the rectorial tithes of a parish, 
including the tithes of ninety acres supposed 
to be within the parish, but which had not 
paid tithes to the lessor during his incum- 
bency with a stipulation that the intended 
lessee would, witliin a given time, take such 
legal proceedings for the re(’overy of the 
tithes of the ninety acres as his counsel should 
advise :—Held : not to be within Statute 
of Maintenance, 1540 (c. 9). — White o. 

Gardner (1835), 1 Y. & C. Ex. 385; 160 
E. R. 157. 

621. Add. Annotations: — Consd. County Hotel 
k, Wine Co. v. L. & N. W. Ry., [1918] 2 
K. B. 251. Apld. Ellis v, Torrington, [1920] 

1 K. B. 399. 

621a. Dilapidations.] — A freehold mes- 

suage k tenement were the subject of the 
following leases ; (a) a head lease which ex- 
pired on Dec. 25, 1917 ; (6) an underlease 
which expired on Dec. 18, 1917 ; (c) a 

sub-underlcfise which expired on Dec. 15, 

1917. All three leases contained onerous 
covenants to repair the premises k to keep 
them <te yield them up in good repair. The 
sub-underlease became vested by assignment 
in deft. On Dec. 18, 1917, pltf. who had been | 
a tenant to deft, of the same premises, k was 
liable to him under a covenant to repair less 
onerous than those in the tliree leases above 
mentioned, agreed to purchase, k on May 1, 

1918, took a conveyance of the fee simple of 
the premises together with the benefit of the 
covenants in the head lease. At the ex- 
piration of all the leases the premises were 
out of repail’ k deft, was threatening pltf. 
with an action on his covenant. Thereupon 
pltf. obtained an assignment of the full 


VoL L— Action. {5a«M WTb. 

benefit of the lessee covenants to repair 
contained in the sub-underlease, k com- 
menced an action against deft, as assignee 
of the sub -underlease for breaches of the 
lessee^s covenants therein : — jffeld : the as- 
signment was free from objection on the 
ground of maintenance or champerty, the 
right of action on the covenants being so 
connected with the enjoyment of property 
as to be more than a bare right to litigate. — 
Ellis v. Tourinoton, [1920] 1 K. B. 399 ; 
89 L. J. K. B. 369 ; 122 L. T. 361 ; 36 
T. L. R. 82, C. A. 

Annotation : — ^Bcld. Rye v. Purcell, U92C] 1 K. B. 146. 

634. Add. Annotation : — Consd. Ellis r. Torrington, 
[1920] 1 K. B. 399. 

635. Add. Annotations: — As to (1) Refd. Ellis v. 
Torrington, [1920] 1 K. B, 399. As to (2) 
Consd. County Hotel k Wine Co, v. L. k 
N. W. By., [1918] 2 K. B. 251. Refd. Earle 
(1925), Ltd. V. Hemsworth K. D. C. (1928), 
140 L. T. 69. Generally, Refd. Earle v. 
Hemsworth R. D. C. (1928), 44 T. L. R. 758. 

636. Add, Annotations : — Apid. Ellis V. Torrington. 
[1920] 1 K. B. 399. Refd. County Hotel k 
Wine Co. v, L. k N. W. Ry., [1 91 8] 2 K. B. 251 . 

637. Add. Annotations: — As to (1) Apld. Ellis v. 

Torrington, [1920] 1 K. B. 399. Refd. 

County Hotel k Wine Co. v. L. k N. W. Ry., 
[1918] 2 K. B. 251. 

637a. Actions for infringement of copyright — 

Society for protection of copyright interests of 
members.] — Pltf. society was formed as a 
limited co. to protect the copyright interests 
of members, who assigned their copyrights 
to the society. By the rules of the society 
foes k damages recovered were pooled, k 
the fund so formed was divided among the 
members after the deduction of expenses. 
The assignments were real & substantial 
transactions, k the provision as to the 
division of the damages was only subsidiary. 
In an action by the society for the infringe- 
ment of copyrights which had been assigned 
to the society by two membei’s : — Reid : 
the arrangement between the society k its 
members was made for legitimate busi- 
ness reasons & was not charnpertous, k 
pltfs. were entitled to succeed. — Performing 
Rights Society, Ltd. v. Thompson (1918), 
34 T. L. R. 351. 

637b. Assignment of judgment.] — In an action 
of assumpsit to pay money in consideration 


PART VI U. SECT. 2, SUB-SECT, 3. 

620 1. Purchase of lands in litigation — 
Pending actions relating to property 
purchased — Specific perfortnunce. ] — 
Pltfa. having filed a bill for Bpeelfio 
performance of a contract by one R. 
to sell a certain ihlne to them, it wae 
agreed between pltfs. & T., one of the 
now defta., pending: such suit, that 
certain persons should purcliaso said 
mine from pltfs. ; that they should 
deposit the money required for the 
security for costs which pltfs. had been 
ordered to gfive in said suit & pay all 
costs incurred or to be incurred therein 


allot' to each of pltfs. a twentieth 
whai'e therein. If they should succeed 
in trettiug a title through the suit ; 
& tl^t they would settle all claims of 
Messrs. E. k G, against pltfs. Pltfs. 
having sued defts. on the last-mentioned 
covenant : — Held : the agreement was 


void for champerty & maintenance, k 
they therefore could not recover. — 
Carr v. Tannahill (1870), 30 U. C. R. 
217.-~CAN. 


PART VIII. SECT, 2, SUB-SECT. 4. 

627 ii. .1 — By an absolute as- 

signment of a debt in writing & under 
seal the assignor, alleging that deft, 
was Indebtpd to him in a sum in excess 
of $1,000, agreed to assign k did 
assign the claim absolutely to pltf. in 
consideration of the payment of $200, 
k mutual covenants were entered Into 
to the effect that if the debt owing to 
tlie assignor did not amount to $1,000 
the assignor would give to the assignee, 
pltf. in the present action, a rebate pro 
rata, k If the olaim exceeded the sum 
.of $1,000, In that event, the assignee 
w’ould pay to the assignor the same 
proportion of such excess : — Held : the 
assignment in question was not oham- 
pertous. — G rbbnstein v, C. H. 
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Co., [1933] O. R. 41 ; 1 D. L. R. 411 ; 
59 C. C. C. 155. — CAN. 

684 ii, Subject to litigation — 

Conveyance valid .] — By reason of the 
erection of the Ouinze Lake Dam, k the 
consequent raising of the level of the 
water in the lake, parts of certain 
properties in the neighboui’hood were 
hooded. The Grown expropriated the 
right so to flood these propeities in- 
cluding the one in question herein, 
which at the time of the expropriation 
belonged to V. riubsequently V. sold 
the property to H. together vith V.V 
right to recov<‘r the comj>en8ation from 
the Crown for aJJ damages caused 
him by the flooding & expropriation. 
The Crown exhibited an information 
acknowledging liability k seeking to 
have the junount of the compensation 
fixed, k made H- deft. : — Held : the 
assignnient from V. to H. w'as not an 
assignojent of litigious rig^lits.— -R. v. 
Hyk (1921), 21 Exch. C. R. 76. — 
CAN. 






ADMIRALTY. 

Part I. —Origin and General Characteristics of the Juris- 
diction of the Admiralty Division of the High Court 
of Justice. 


1, Add. Annotation: — Co&sd. The Fafiremes, 

[192C] P, 185. * 

12a. .]— Dobrington’8 Case (1615), 

Moore, K. B. 916 ; 72 B. B. 995. 

12b. .] — Mar'hn V. Green (1664), 1 

Keb. 730 ; 83 B. B. 1210. 

25. CUaiions : — For ** The Lord Ooohranb ” 
read “ Duncan v. M‘Oaxmont.*’ 

88. Annotations : — For “ For full anns., see 
Shipping Navigation read “Mentd. The 
Hanna (1866), L. B. 1 A. & B. 283 ; General 
Steam Navigation Co. v, British & Colonial 
Navigation Co. (1809), L. B. 4 Bxoh. 238 ; 
The Warsaw, [1898] P. 127.” 

89. Add. CUations {1862), 15 Moo. P. C. C. 
304 ; 5 L. T. 558 ; 10 W. B. 124 ; 1 Mar. 
L. C. 177 ; 16 B. B. 509, P. C, 

Annotations : — For ” For full anns., see 
Shipping &; Navigation ” read ** Mentd. The 
Stettin (1863), Brown. & Lush. 199 ; The 
Hanna (1866), L. B. I A. & B. 283 ; General 
Steam Navigation Co. v, British & Colonial 
Steam Navigation Co. (1869), L. B-. 4 Exch. 
238 ; The Moselle (1874), 32 L. T. 570 ; The 
Vesta (1882), 7 P. D. 240 ; The Bristol City, 
[1902] P. 10 ; TheCayo Bonito, [1903] P. 203.” 

40. Citatio^is : — ^Add after the words ” on another 
point ” “ svh nom. The Argos (Cargo Ex), 
Gaudet V. Brown, The Hewsons, Geipel 

V. CORNFORTH.” 

Annotations ; — For ” For full anns., see 
Shipping & Navigation” read “Mentd. 
Purkis V. Flower (1878), 43 L. J. Q. B. 33 ; 
Flower v. Bradley (1874). 44 L, J. Ex. 1 ; 
G. N. By. V, Swaffield (1874), L. B. 9 Bxch. 
132 ; Gunnestad v. Price, Fulhnore v. Wait 
(1875), L. B. 10 Bxch. 65; The Alina 
(1880), 6 Ex. D. 227 ; Allen v, Garbutt (1880), 
6 Q. B. D. 165 , The Bona (1882), 7 P. D. 
247 ; B. V. Southend County Court Judge 


(1884), 13 Q. B. D. 142; The County of 
Durh^, [1891] P. 1 ; B. v. City of London 
Court Judge, [1892] 1 Q. B. 273; The 
Theodora, [1897] P. 279 ; Foster v. Driscoll, 
lindsay v. Attfield, Lindsay v, Driscoll, 
[1929] 1 K. B. 470.” 

41. Add. Annotations : — Re!d. Ellerman Lines v. 
Grayson, [1919] 2 K. B. 514 ; Admiralty 
Oomrs. V. S.S. Volute, [1922] 1 A. C, 129; 
Dew u. United British S.S. Co. (1928), 98 
L. J. K, B. 88 ; Service v. Sundell (1029), 
45 T. L. B. 569. 

46. Add. Annotation : — Refd. The Pagemes, 
[1926] P. 185. 

59. Add. Annotation ; — Refd. The Beldia, [1936] 
P. 61. 

65. Add. Annotations : — N.F, The Beldis, [1936] 

P. 61. Refd. The Minerva (1933), 49 

T. L. B. 563. 

66. Add. Annotations : — Refd. The Llandovery 
Castle, [1920] P. 119; The Jupiter, [1924] 
P. 236. 

66a. .] — An action in rent was brought 

in a county ct. having Admiralty jurisdiction 
by pltfa. against defts. the owners of the 
Norwegian S.S. Beldis, for £27 4s. 6d. pay- 
able by defts. to pltfs. under an arbitrator’s 
award in respect of overpayment of chartered 
freight. The arbn. was held by virtue of a 
clause in a charterparty relating, not to the 
Beldis, but to the S.S. Belfri, another ship 
belonging to defts. Defts. failed to appear 
& judgment was entered against them by 
default. Thereupon the present applts., 
who held, a mtge. on the Beldis, intervened, & 
by agreement an issue was submitted to the 
county ct. judge as to ” whether pltfs.* action 
in rem against the S.S. Beldis is maintainable 
in view of the fact that pltfs.’ claim in this 
action arose out of a charterparty of the 
S.S. Belfri belonging to the same owners,’ 


PART I. SECT. 4. SUB-SECT. 1. 

•A. EquUabh M. ob- 

♦iftlued J odfirment for woffos, etc., agralnst 
tbe At, the owners having made 
default to ai^pcar. D. &; Co,, the 
owners of the cargro, Intervened. The 
vessel was duly seized, sold at auction 
by the sheriff, & purchased by D. & Co., 
who made the necessary deposit. 
Money had been wired by appit. to 
disohatgre pltt's claim, but arrived too 
late to stop the sale. D. Sc Go. after- 
wards tendered the balance of the 
price, which was refused on account 
of an application to set aside the sale, 
& to redeem the vessel. D. &. Oo., on 
purchasing the vessel, made arrange- 
ments for repairs thereto, 6c at the time 
the application was originally made, 
they were negotiating for the sale 
thereof. The application was refused : 
—Held .* while the Admlty. Ot. exer- 
cised an onquestionable eamtable inris- 
dioticn, inasmuch as appit. had failed 
to show a superior equity to those 


arising in favour of the purchasers, the 
order refusing the application should 
not be Interfered with. — McBride v. 
Darrell (1920). 20 Exoh. C. K. 274.-- 

CAN. 

PART I. SECT. 5. 

sb. Action in rem — Tort oommUied 
f>i/ master — Hecovery of damaoes.y-^ 
No maritime lion attaches in the cose 
of an assault by the captain on a 
seaman on board ship, 6c an action 
in rem does not lie against the vessel 
to recover damages due to such assault. 
— Loupideb V . The Schoonbr Cali- 
MEBIS (1921), 69 D, L. R. 1S8 ; 20 
Exch. d R. 831.— CAN. 

gc. .3 — If a tort is 

committed within the Jurisdiction of 
the ot. by the master of a ship, being 
a p&regrinue, against a member ot his 
crew, also a pereprimus, thb ct. has 
Jurisdiotiou to arrest the tortfeasor or 
his goods, 6c to try an action based 
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upon the tort ; but the commission 
of such a tort is not a ground for 
attaching the alilp to found Jurisdiction 
unless the master has an Interest In the 
shib. — NOJU.N V. H.S. Russel Haver* 
SIDE, [192110, P. 1). 136.— S. AF. 

Master*s claim for damages 
— interest on wages in arrear — 
Whether enftyrcedble hy aotio^i in rcnu ]— 
A British ship was attached to natisfy 
various creditors in rem, including the 
master of the vessel. She was subse- 
quently sold, any lions of the creditors 
being transferred to the proceeds. 
The master’s claim Included damans 
against the owners for wrongful dis- 
missal calculated from a date Hubsc- 
quent to the sale: — Held: (1) the 
master was entitled to damages pari 
passu with hie claim for wages, which 
he could enforce by an action in rem : 
(2) the master was not entitled to 
olaim in rem tor Interest upon arrear 
wages.— Rc Gwtdyr OabtLK (1920), 
41N. D. R. 2S1.-H5. AF, 
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The county ct. judge decided in favour of 
pltfs. upon a dictum of the Ct. of Appeal in 
regard to procedure in reni in The Henrich 
Bjdrn, No. 66, that “ the arrest need not 
be of the ship in question, but may be of any 
property of deft, within the realm.” The 
intervenei*s appealed. On appeal, the ct. 
raised the question whether, apart from 
the point for decision in the agreed issue, the 
issue itself was not based on a misconception, 
as it asserted that pltfs.’ action ai*ose out of 
a charterparty, whereas it appeared to be 
based upon an award. By County Cts. 
Admlty. Jurisdiction Amendment Act, 1869 
(c. 51), 8. 2 (1), any county ct. appointed to 
have Admlty. jurisdiction ” shall have juris- 
diction ... to try . . . any claim arising 
out of any agreement made in relation to the 
use or hire of any ship . . . ” : — Held: (l)the 
cause of action alleged was an ordinary 
common law claim for payment of money 
under an award & was not within the juris- 
diction conferred by the Act of 1869 ; but 
(in case the ct.’s interpretation of the words 
“ arising out of any agreement,” etc., should 
be held by the House of Lords to be wrong) ; 
(2) the dictum in The Henrich Bj&rn was 
obiter, was not therefore binding, and was 
erroneous ; the procedure in rem either in the 
Admlty. Ct. or in the county ct. does not 
permit the arrest of a ship or other property 
of a deft, unconnected with the cause of 
action ; on both grounds the appeal must 
be allowed. — ^T he Beldts, [1936] P. 51 ; 106 

L. J. P. 22 ; 164 L. T. 680 ; 52 T. L. R. 195 ; 
18 Asp. M, L. C. 598, C. A. 

70. Add, Annotations : — Consd. The St. George, 
[1926] P. 217. Refd. The Tervaete, [1922] 
P. 259; The Colorado, [1923] P. 102; 
The Sylvan Arrow, [1923] P. 220 ; The 
Zigurds (No. 1) (1932), 48 T. L. R. 656. 

82a. ,] — The Tubantia, No. 594a, post, 

87a. .] — Held ; barges, fitted with rudders 

& not propelled by oars, were ” ships ” within 

M. S. Act. 1894 (c. 00), ss. 503, 742.— The 
Hahlow, [1922] P. 175; 91 L. J. P. 119; 
126 L. T. 763 ; 38 T. L. R. 375 ; 15 Asp. 
M. L. C. 498. 

lotions: — Consd. Merchauta’ Marine Insce.v. North of 
' Prote^itinq- Sc Indemnity Asflocn. (1926), 42 
T. L. B. 724 ; The Oharaplon, [1934] P. 1. 

89. Add. Annotations: — A« to (1) Apld. The 
Harlow, [1922] P. 175. Distd. Merchants 
Marine Insce. i;. North of England Protecting 
Sc Indemnity Assocn. (1926), 42 T. L. R. 724. 
Consd. The Champion, [1934] P. 1. 

115. Add, Annotation : — Befd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 375. 

125. Add, Annotations: — Retd. The Pagernes, 
[1926] P. 185 ; China Navigation Co. v, 
A.-G. (1932), 48 T. L. R. 375. 

126. Add. Annotation : — Refd. The Fagernos, 
[1926] P. 186. 

130. Add, Annotation : — Apld. The Porto Alex- 
andre (1919), 89 L. J. P. 97. 


130a. Yacht authorised to fly White Ensign.]— By 

the Dockyard Port of Dover Order in Council 
of June 10, 1912, Sched. 1, reg. 9, all vessels 
other than His Majesty’s ships are forbidden 
to use the extern entrance to the Admlty. 
Harbour between one hour after sunset & 
one hour before srmrise, without the special 
authority of the King’s Harbour Master. 
While using the entrance during the pro- 
hibited hours without the authority of the 
King’s Harbour Master pltf.’s yacht ran upon 
a wreck, which wfis said to have been un- 
lighted at tlie time : — Held : the fact that a 
yacht of the Royal Yacht Squadron is 
authorised to fly the White Ensign does not 
confer upon her the status of one of His 
Majesty’s ships within reg. 9. — H.M.S. 
Glatton, [1923] P. 215 ; 93 L. J. P. 12 ; 
39 T. L. R. 690. 

131. Add. Annotatioyis : — Apld, The Crimdon 
(1918), 35 T. L. R. 81. Refd. The Gagara, 
[1919] P. 95 ; The Porto Alexandre (1919), 
89 L. J. P. 97 ; The Tervaete, [1922] P. 197; 
France Fenwick??. R. (1926), 43 T. L. R. 18. 

131a. .] — A privately owned vessel used by a 

sovereign State for public purposes is immune 
from arrest in a collision action. — T he 
C niMDON (1918), 35 T. L. R. 81. 

d.nnotation : — Consd. The Porto Alexandre (1910), 89 
L. J. P. 97. 

134. Add. Annotation : — Refd. Pvman S.S. Co. v* 
Admiralty Comrs., [1919] I’K. B. 49. 

135. Add, Annotation : — Refd. The Tervaete, 
[1922] P. 197. 

140. Add. Annotations : — Apld. The Crimdon, 
(1918), 35 T. L. R. 81 ; The Gagara, [1919] 
P. 95. Folld. The Porto Alexandre, [1920] 
P. 30. Apld. The Tervaete, [1922] P. 259. 
Consd. Oompania Mercantil Argentina v. 
United States Shipping Board (1924), 93 
L. J. K. B. 816. Refd. Dull Development 
Co. V. Kelantan Government, ri923] 1 Ch. 
386 ; The Jupiter (1923), 93 L. J. P. 156 ; 
The Sylvan Arrow, [1923] P. 220 ; lie 
Bjomstad Sc Ouse Shipping Co., [1924] 2 
K. B. 073 ; Dulf Development Co. v. Kelan- 
tan Government, [1924] A. C. 797; The 
Jupiter (No. 3) (1927), 137 L. T. 333 ; Bngelke 
V. Musmann, [1928] A. C. 433 ; The 
Kafiristan, [1937] P. 63. 

141. Add, Annotations : — Refd. The Crimdon 
(1918), 35 T. L. R. 81 ; The Porto Alexandre 
(1919), 89 L. J. P. 97. 

141a. .] — The Crimdon, No. 131a, ante. 

Government not formaUy recognised.] 

— Pltfs., Esthonian subjects, the owners of two 
sailing vessels, with the approval Sc support 
of the Esthonian GovL, issued writs in rem 
claiming possession of the vessels, which 
had been requisitioned or sequestered by the 
Provisional Govt, of Northern Russia, Sc by 
them liired to a partnership assocn, for the 
purposes of trading, subject to the control 
of the director of naval transports. The 
Provisional Govt, entered appearances under 


PARI I. SECT. 6, SUJB-SEOT. t.—B. (b). 

82 I. Torts committed seas.}^ 

The ExoU. Ot. of Canada m Admlty. has 
juriadiotlon to entertain an action 
agaixMt a ship arrested In Canakdian 
waters for a tort eominltted on the high 
seas.^ — O ommkbciai. Pacifio Oabi.b Op. 
V . Tub Prince Axsbrt (B.O.)* [19261 
4 D. h . R. 543 ; [1926] 3 W. W. R. 
309.— CAN 


PART I. SECT. 8, SUB-SECT. 1.— C. 

af. Vessel buUt for show,] — A vessel 
bnilt for show & not for transporta- 
tion is a ** ship ** within admlty. law 
& is subject to seizure for towage. — 
Nkvillb Canneries, Ltd. v. Santa 
Maria (1917), 16 Exoh. C. R. 481 ; 86 
D. L. R. 619 --CAN, 

sg. Cemservaiory (dtco^TTieni of barge — 
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Coneurreni jurisdictions of Superior 
Court (t Admiralty C'owrf. G irard 
Qariepy (1916), Q. H. 49 S. C. 284.— 
CAN. 

PART I. SECT. 6, SUB-SECT. 8.— B. 

141 1. Ship regyisUioned by foreion 
Ooremment.] — Hdd: not liable to 
arrest.— The Eolo, (19181 2 I. R. 78. 
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protest, & motions were set down to set 
aside the writs & all subsequent proceedings 
on the grounds {inier alia) that the vessels 
were in the service of the Provisional Govt. 

therefore immune from arrest ; & that the 
dispute was between foreigners as to the 
possession of foreign ships, & therefore that, 
even if the ct. had jurisdiction, it should 
decline to exercise it. The judge invited the 
assistance of the Foreign Office as to the 
status of the Provisional Govt, of Northern 
Russia, & was informed by the Secretary of 
State for Foreign Affairs that, while the 
Allied Powei*s were co-operating with the 
Provisional Govt, in the opposition which 
that Govt, was making to the forces of the 
Russian Soviet Govt., the Provisional Govt, 
had not been “ formally recognised either by 
H.M. Govt, or by the Allied Powers as the 
Govt, of a sovereign independent State : — 
Held : (1 ) although under the control of an 
official of the Provisional Govt, the vessels 
were not in the possession or service of the 
Govt, j (2) even under the older decisions, 
the ct. in its discretion would entertain a 
possession suit between foreigners if the 
representative of the foreign State to which 
the vessel belonged requested the interven- 
tion of the ct. — The Anneti^e, The Dora, 
[1919] P. 105 ; 8$ L. J. P. 107 ; 35 T. L. R. 
288. 

Annotations: — As to (2) Refd. Tho JaiJiter, [19243 P. 230; 
Tlie Jupiter (No. 2), [19253 P. 69. 

141c. Trading.] — A vessel owned or requisi- 

tioned by a sovereign independent State &, 
earning freight for the State, is not deprived 
of the privilege, decreed by international 
comity, of immunity from the process of 
arrest, by reason of the fact that she is 
being employed in ordinary trading voyages 
carrying cargoes for private individuals. — 
The Porto Alexandre, [1920] P. 30 ; 89 
L. J. P. 97 ; 122 L. T. 661 ; 30 T. L. R. 66 ; 
15 Asp. M. L. C. 1, C. A. 

Annotations: — ReM. The Tervaete, [1922] P. 269; Com- 
pania Meroantll Argeutina v. United States Slilpplnj? 
Board (1924), 93 L. J. K. B. 816; Tho Zigurda (No. 1) 
(1932), 48 T, L. 11. 556. 

— While under requisition by, & 
manned & operated by, the United States 
Govt., defts.’ steamship was in collision with 
did damage to pltfs.’ steamship. After 
the vessel had been released from requisition 
pltfs. commenced an action in rem for their 
collision damage. In that action defts. 
pleaded {inter alia) that “ at the time when 
the coUision is alleged to have taken place 
the Sylvan Arrow was under requisition by 
under the sole control & management of the 
Govt, of the United States & was being 
navigated by persons who were the servants 
of the Govt. & for whose negligence defts. 
wore & are in no wise responsible. . , . Defts. 
say that the action is not maintainable in 
rem by reason of the facta set out above. 
On the hearing of this question as a pre- 
liminary point of law : — Held : defts. had 
surrendered their vessel to the United States 
Govt, under compulsion ; in no sense could 
it be said that the master & crew derived 


their authority from defts., & in the circum- 
stances no maritime lien attached to the 
vessel by reason of the collision, & her 
owners were not, either tlirough their vessel 
or otherwise, liable to pltfs. — T he 8yi.van 
Arrow, [1923] P. 220 ; 92 L. J. P. 119 ; 130 
L. T. 157 ; 39 T. L. R. 655 ; 16 Asp. M. L. C. 
244. 

141e. .] OOMPANIA Na’vhera Vascongada 

V. The Cristina ; The Cristina, [1937] 4 
All F. R. 313 ; 81 Sol. Jo. 941, C. A. 

142. Add, Annotations : — Held. The Porto Alex- 
andre (1919), 89 L. J. P. 97 ; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 92 U. J. K. B, 816 ; The 
Beldis, [1936] P. 51. 

142a. .] — The Porto Alexandre, No. 

141c, ante, 

142b. .] — On a motion to set aside a writ in 

rem claiming possession of a vessel in the 
possession of the Esthonian Govt, the ct. 
invited the assistance of the Foreign Office 
as to the status of the Esthonian National 
Council. Tlie A.-G. on belialf of the Foreign 
Office stated that His Majesty’s Govt, had, 
for the time being, Si with all necessary 
reservations as to tlie future, recognised the 
Esthonian National Council as a de facto 
independent body had received an informal 
diplomatic representative of the Provisional 
Govt. ; — Held : to permit the arrest of the 
vessel would be contrary to principles of 
international comity, as it would compel the 
Esthonian Govt., whose sovereignty was 
entitled to be respected, to submit to the 
jurisdiction of the British cts. ; & the writ 
& all subsequent proceedings must be set 
aside. — The Gagara, [1919] P. 95 ; 88 

L. J. F. 101 ; 122 L. T. 498; 35 T. L. R. 259; 
63 Sol. Jo. 301 ; 14 Asp. M. L. C. 547, C. A. 

Annotations : — FoUd. The Jupiter, [1924] P. 236. Retd. The 
Annette, The Dora, [1919] P. 105. 

142c. Subsequent sale to private owner.] — 

Damage occasioned by collision with a foreign 
state-owned vessel does not impose a maritime 
lien upon the vessel, & if the vessel be subse- 
quently sold into private ownership she is 
not then liable to arrest in an action in rem , — 
The Tervaete, [1922] P. 259 ; 91 L. J. P. 
213 ; 128 L. T. 176 ; 38 T. L. R. 825 ; 67 
Sol. Jo. 98 ; 16 Asp. M. L. O. 48, C. A. 

Annotations .'—Refd. The Colorado. [1923] P. 102; The 
Meandroa, [1925] P. 61; The Stream Fisher, [1927] P. 73. 

142d. .] — Pltfs., a foreign co., issued a writ 

in rem claiming possession of the steamship 
J. The writ was directed against “ the 
steamship J. &; all persons claiming any right 
or interest in the said steamship.” The 
Union of Socialist Soviet Republics entc^red 
an appearance under protest & moved to set 
the writ aside on the ground that the ship 
was the property of the Union, a recognised 
independent sovereign State : — Held : the 
issue of a writ in rem against a vessel in which 
a foreign sovereign State claimed an interest 
was in effect impleading the sovereign State, 
&, although the right of the sovereign State 
to possession of the vessel was in dispute, 
the ct. could not investigate the facts, & the 


t42 i. Vessel of foreign Sovereign — 
Trading, 'i — The /. was the property of 
the Govt, of Indo -China, a French 
posseislon, administered by a Governor- 
General for & in the name of tlie 
French Republic. Her officers & crew 
were in the service Sc pay of that 


Govt., Sc at the time of the accident 
she was on a voyage in the interest 
of the Govt, of Indo -China ; — TI^l : 
the /. could not be lawfully arrested. 
Semhle : a sovereian State cannot be 
impleaded Indirectly by prooeedlnsrs 
in rem a^rainst its property. That 
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immunity from arrest- of a forelsm 
state -owned sliip is not affected by the 
vessel being used for trading purposes 
& as a cargo carrier, nor does It matter 
how the vessel is being employed.^ — 
Brown, Jr. e. S.S. Inro^chinie (1921), 
•21 Exch. C. R. 406,— CAN. 
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writ must be set aside. — T he Jupitkb, [1924] 
P. 236 ; 93 L. .7, P. 156 ; 132 L. T. 624; 
40 T. L. R. 815: 16 Asp. M. L. C. 447, O. A. 

143a. Vessel alleged to belong to foreign Govern- 
ment under decree of nationalisation.] — The 
Jupiter (No. 2), No. 171a, post 

147. Add. Annotations: — As to (1) Apld. The 
Meandros, [1926] P. 61. Consd. The Castor 
(1932), 48 T. L. R. 604. 

147 a, Owners liable though possession of 

vessel transferred — Ship requisitioned.] — A 
Greek steamship owned by defts., a Greek 
CO., was requisitioned by the Greek Govt, 
during the war in 1922 between Gi^eece & 
Turkey. Under the terms of requisition the 
possession or control of the vessel passed to 
the Greek Govt., the master crew ceased 
to be employed by defts. & were conscripted 
into the Greek forces. At the end of the 
period of requisition the vessel had to be 
returned to defts. in the same conation as 
at the beginning of tlie period. While under 
requisition the vessel stranded, & was saved 


from possible total loss by the services of 
pltfs.’ salvage ship. After the vessel had 
returned to her owners she was arrested 
by pltfs. in an action in rem : — Bold: the 
terms of requisition did not dispossess defts. 
of their property in the vessel ; the services 
were of benefit to defts., as thereby they had 
their vessel instead of merely a claim against 
the Greek Govt. ; as the services were not 
those of the crew of the Greek vessel, it was 
immaterial that the crew were the servants 
of the Greek Govt., & defts. were liable to 
pltfs. for salvage.— T hb MeandrOS, [1926] 
P. 61 ; 94 L. J. P. 37 ; 132 L. T. 750 ; 41 
T. L. R. 236 ; 16 Asp. M. L, C. 476. 

Annot(dio7i France Fenwick v. II., C1927J 1 K. B. 

46a. 

149, Add. Annotaiion: — As fo (1) & (2) Apld. The 
Meandros, [1926] P. 61. 

150. Add. Annotation : — Held. The Sylvan Arrow, 
[1928] P. 220. 

169. Add. Annotation Refd. Admiralty Oomrs. 
V. Valverda Owners, [1937] 1 K. B. 745. 


Part II. — Jurisdiction in Particular Cases. 


170. Add. Aixnoiation : — Refd. The Annette, The 
Dora, [1919] P. 105. 

170a. ,] — The Annette, The Dora, 

No. 141b, a7ite. 

171. Add. Amxotaiion : — Refd. The Annette, The 
Dora, [1919] P. 105. 

— — .] — By a contract of sale made in 

London, an English co. on behalf of the 
Soviet Govt, purported to sell the J. to 
defts., an Italian co. The vessel had belonged 
to a Russian co., but the Soviet Govt, 
asserted that by a decree of nationalisation 
all vessels of the Russian mercantile marine 
had become State property, & that the co. 
had ceased to exist. The Russian co. had 
moved its business to France, & an action 
in rem was brought in its French name, &; in 
the name of the persons appointed by the 
French cts, to administer its affairs, against 
“ the claiming possession. The Italian 
CO. entered an appearance & moved to set 
aside the writ : — Held : (1 ) there is no estab- 
lished rule that the Admity. Ct. will not 
entertain possession suits in respect of 
foreign vessels except at the request of both 
parties or with the consent of the accredited 
representative of the country to which the 
vessel belongs ; the matter is one for the 
discretion of the ct. ; (2) the proceedings did 
not implead the Soviet Govt, directly or 
indirectly ; (3) the question of authority to 
institute the action was a matter which should 


be referred to the judge at the trial ; (4) the 
motion to set aside the writ failed. — The 
Jupiter (No. 2), [1925] P. 69 ; 94 L. J. P. 
59 ; 133 L. T. 86 ; 16 Asp. M. L. 0. 491, 0. A. 

218. Add. Annotation : — Refd. The Annette, The 
Dora, [1919] P. 106. 

248a. .] — (1 ) The Admity. Ct. has jurisdiction, 

under sect. 3 of the above Act, to take 
cognisance of mtge. claims relating to a ship 
if the ship 6r proceeds are under arrest of the 
ct. at the time when the proceedings are 
instituted, notwithstanding that the mtge. 
is not a legal mtge. 

(2) A party who intervenes in, & defends, 
an action in rem cannot set up defences which 
the owners of the ship comd not have set 
up had they appeared defended. — The 

Byzantion (1922), 127 L. T, 750; 38 

T. L. R. 744 ; 16 Asp. M. L. 0. 19. 

254. Add. Annotation : — As to (2) Consd. The 
Lord Strathcona, [1925] P. 143. 

254a. Right of charterer — To dispute validity 

of mortgage.] — Pltfs. were mtgees. of a 
vessel which had been chartered by her 
owners, the mtgors., for a succession of 
seasons with options for a renewal which did 
not expire until 1932. Pltfs. brought an 
action in rem against the shipowners, claiming 
judgment for the validity or the mtges. & an 
order for sale of the vessel by the marshal. 
No appearance was entered by defts. & 
judgment was given condemning the vessel 


PART II. SECT. 1, SUB-SECT. 2. 

102 J. h-* Where a ship 

has been wronghilly seised by her 
orew the ct. will order the laarshal to 
deliver possession of it to the owner 
upon sriving' security. — Paoifio Grbat 
EAsmBN Ett, Co. p. Tub <)untok 
( 1918). 91 Exch. C. R. W : 27 B. O. R. 
400 ; tmOJ I W. W. R. 947.— 
CAN. 


PART 11. SECT. 8, SUB-SECT. 2.— A. 

260 i. Admiralty Court Act, 1861 
( 0 . 10 ) — Mortgage registered abroad.]^ 
Action in rem, to recover the balance 
due on a deed of mtge., executed at 
BufCalo registered there acoordlug 
to the law & regulations of the 8tate of 
New York. The ship was arrested Sc 
released on bail. Deft, moved for an 
order to set aside the writ of amn- 
mon% etc., lor want of jurisdiotlon. 
On the hearing F. moved to aihend, 

20 


which amendment was in BUbstanoe 
an allegation that deft, undertook to 
have the ship placed under Canadian 
readster & to mtee. the ship, which he 
failed to do. The ship was not under 
arrest or seizure at the time of the 
institution of the action : — Beld : 
(1) the ct. was without jurisdiction 
to entertain the claim ; (2) the amend- 
ment could not be allowed.— r 
“ “ - _ 20 
. 180.— CAN. 
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& ordering her sale. Thereupon the char- 
terers intervened & claimed (a) a declaration 
that the charterparty was binding on the 
mtgees*, who had notice of its existence when 
the mtges. were executed, & (b) an injunction 
to restfain pltfs, from exercising their right 
to an order for sale of the vessel except 
subject to the terms of the charterparty. The 
interveners also alleged that the mtges. were 
invalid : — Reid : the interveners had no 
loct^s etandi to dispute the validity of the 
mtges., but were only entitled to be heard 
on the question whether pltfs. ought to be 
restrained from exercising their rights in 
such a way as to interfere with the inter- 
veners* contractual rights under the charter- 
party. — T he Loeb Strathcona, [1925] P, 
U3 ; 95 L. J. P.5; 133 L. T.765 ; 41 T. L. R. 
638 ; 69 Sol. Jo. 762 ; 16 Asp. M. L. 0. 636. 

262. Add, Annotation: — Refd. The St. George, 
[1926] P. 217. 

267. Add, Annotation : — Refd. The James W. 
Elwell, [1921] P. 351. 

269. Add, Annotation : — Consd. The St. George, 
[1926] P. 217. 

276. Add, Annotation : — ^Refd, The James W. 
ElweU, [1921] P. 351. 

277. Add, Amiotation : — Refd. The St. George, 
[1926] P. 217. 

278. Add, Annotation : — Refd. The James W, 
Elwell, [1921] P. 351. 

283. Add, Annoiaiion : — Refd. The James W. 
Elwell, [1921] P. 351. 

286. Add, AnnoMion : — Refd. The James W. 
Elwell, [1921] P. 351. 

288. Add, Afinotation : — Refd. The James W. 
Elwell, [1921] P. 351. 

289. Add, Annotation : — Refd. The St. George, 
[1926] P. 217. 

291. Add, Annotation: — Generally, Refd. The 
St. George, [1926] P. 217. 

300. Add, Annotation : — ^Refd. The St. George, 
[1926] P. 217. 

304. Add, Citation : — 166 E. R. 973 ; on appeal 
(1851), 8 Moo. P. C. C. 459, P. C. 

Add, Annotations : — Folld. The Hamburg 
(1864), 2 Moo. P. C. C. N. S. 289. Consd. 
The Gaetano & Maiia (1881), 7 P. D. 1. 


Refd. Segredo (otherwise Eliza Cornish) 
(1853), 1 Ecc. &: Ad. 36; The Rajah of 
Cochin (1859), Bw. 473 ; Lloyd v, Guibert 

. - (1805), L. R. 1 Q. B. 115 ; The St. George, 
[1926] P. 217. 

315. Add, Annotations: — Refd. N. V. Kwik Hoo 
Tong Handel Maatschappij v, Finlay, [1927J 
A, 0. 604 ; ^Broken Hill Proprietary Co. v, 
Latham (1932), 49 T. L. K. 137 ; Nihalchand 
Navalchand v, McMullan, [1934] 1 K. B. 171 ; 
The Njegos, [1936] P. 90 ; 11. v. International 
Trustee for Protection of Bondliolders Akt., 
[1937] A. 0. 500. 

822. Add, Amiotation : — Refd. Pocahontas Fuel 
Co. V, Ambatielos (1922), 27 Com. Cas. 148. 

328a. Default of appearance.] — A firm 

of ship repairers commenced an action in 
rem against the owners of a vessel which they 
had repaired. It appeared from the state- 
ment of claim that the ship was registered 
in an English port. No appearance was 
entered : — Reid : it not being shown to the 
satisfaction of the ct. that at the time of the 
institution of the cause any owner or part 
owner of the ship was domiciled in England 
or Wales, the ct. would not refuse jurisdiction 
under sect. 5 of the above Act. — The Maggie 
A. (1922), 128 L. T. 480 ; 16 Asp. M. L. C. 
117. 

329. Add, Annotation: — Refd. Pocahontas Fuel Co. 
V, Ambatielos (1922), 27 Com. Cas. 148. 

331. Add, Annoiaiion: — Refd. The Mogileff, 
[1921] P. 236. 

334. Add, Amiotation : — Refd. The Mogileff, [1921] 
P. 236. 

335. Add, Annotation : — ^Refd. The Mogileff, [1921] 
P. 236. 

336. Add, Citation : — sid) nom. The West 
Friesland, 8w, 466, P. 0. 

Add, Annoiaiums : — Refd. Laws v. Smith, 
The Rio Tinto (1884), 9 App. Cos. 356 ; 
Northcote v, Henrich Bjorn, The Henrich 
Bjorn (1886), 1 1 App. Cas. 270 ; The Mogileff, 
[1921] P. 236. 

337. Add, Annoiaiion: — As to (6) Refd. The 
Mogileff, [1921] P. 236. 

338. Add, Annotation : — Held. The Mogileff, [1921] 
P. 236. 


PART n. SECT. 6, SUB-SECT. 1.— A. 


327 i a. — .] — A voBsel was 

seized by a mtaree. when It was beiiiK 
repaired by pltf. in pltf.'e yard, Plti. 
brought action in the Admlty. Ct. 
claiming a lien for repairs done at the 
time the vessel was in possession & 
repairs previously executed on her last 
trip : — Held : the ot. had no juris- 
(iiotion to entertain the action, as the 
vessel was not under arrest at the 
time the writ was Issued. — Mabtin v. 
The Ska Foam (1921), 68 D. L. R. 
750; 30 B. O. R. 398 ; [1922] 2 

W. W. R. 1181.--CAN. 

827 1 b. .3 — Tub Paoifico 

V. Winslow Mabinb Railway & 
Shipbuildino Co„ [1926] 2 D. L. R. 
162: [1925] Exch. C. R, 32 ; oiTg. 
8, o. sub nom. Winslow Mabine Ry. 
& 8Hn»BuiLt)iNa Co. v. The Paoifioo, 
[1924] 2 D. L. R. 190 ; [1924] Exch. 
O, R. 90 ; [1924] 1 W. W. R. 930 ; 34 
B. p, R. 1.— CAN. 


827 i 0* — .1 — Stack v. Tbs 

BAbub LbopoU) <1919), 18 Exch. €. R. 
325,^Afi, 

327 Ul, — —.3 — Reid: work 

done in tnaldng alterations in &; addi- 
tion to the pilot-house, rig, spars, sails. 


tanks, etc., of a gasoline boat necessi- 
tated by her Intended new employ- 
ment in outside 'waters, was for the 
building ’* or ** equipping ’* of a ship 
within 8, 4 of the above Act. — Ekiksen 
Brothers v. Tbb Maple Leaf, [1923] 
A D. L. R. 1201 : [1923] Exch. C. R, 
39 ; 31 B. 0. R. 443 ; [1923] 1 W. W. R. 
76.--OAN. 


327 iv. ** Building '* any ship. ] 

— Ebiksbn Bkothbes V, The Maple 
Leap, No, 327 lU.. oafc.— CAN. 


829 il, Ship on colonial 

register — Actual numer foreigner. }—The 
C. was registered at Vancouver, B.C., 
& was owned by a oo., having its head 
office at the some port. The oo. was 
practically A, who was domiciled in 
San Francisco, U.S.A., being the owner 
of 995 shares of a total of 1,000 shares, 
capital stock of the co. In an action 
for the price of necessaries ; — Held : 
as the home port of the C, was really 
San Francisco where the true owner* 
was domiciled, she was a foreign 
vessel, & the ot. had jurisdiction. — 
Halet V. S.S. COMOX, [1920 J 3 
W. W, E. 325 ; 30 Exoh. O, R. 86.— 
CAN. 

n I, Pltf. claimed 

21 


11,662.99 for work done & materials 
furnished for the S. while at Amos, 
P.Q. The vessel was arrested, &: J,, 
of Amos, who had an Interest therein 
under an agreement to purchase, filed 
an appearance imder reserve. The 
vessel was registered at the Port of 
Montreal, & at the date of institution 
of the action the registered owner was 
S., of Smiths Falls, Ont. The vessel 
was not under arrest of tho ct, at the 
time of tho institution of the cause : — 
Held : the ot. had no jurisdiction to 
entertain the claim. — Cte des Bot??- 
DU Nord V. S.S. 8t. Louib (1920), 
20 Exch. C. R. 232.— CAN. 


a il. S^Tt'iv under arrtuit .] — 

'HE Paci.'TOO V. Winslow Marine 
lAILWAY & SurnmiLDiNQ Oo., fl92.^»J 
D, L. R. 162 ; 11925} Exch. 0. R. 32 ; 

[19241 2 D. L. H. 190 ; fl924J 
Jxch. C, li. 90: [1924] 1 W\ W. R. 


n 4 T‘> /'I 


a lii. .] — Held : tho slilp 

not being a foreign vessel & its o'wner 
tielng domiciled In Canada, the ct. had 
no Jurisdiction on a claim for neces- 
saries. — l^irrsBUBG Goal Oo. v. 8.8, 
Belchers, [1926] Exoh. O. R. 24.— 
CAN. 



Cases 388a— 429* 


848. Add, Annotations : — Consd. The 

(J933), 49 T. L. B. 563. Refd. The Mogileff, 
[1921] P. 230 ; The Ambatielos, The Cepha- 
lonia, [1923] P. 68. 

346. Add. Annotations: — Hefd. The Colorado. [1 923] 
P. 102; The Zigurda (No. 1) (1932), 48 T. L. B. 
556. 

347. Add. Annotations:— Consd. The British Trada 
[1924] P. 104; The Minerva (1933), 49 
T. L. B. 563, 

352, Add. Annotation : — field. The MogileS, [1921] 
P. 236. 

852a. •] — The agent for a foreign 

ship, being also part owner, may recover 
against the ship for necessaries supplied. — 
The West Fbiesjland (1859), Sw. 454 ; 5 Jur. 

N. S. 058 ; 166 E. R. 1213 ; on appeal 

(1860), Sw. 456, P. O. 

Annotations .•-Apld. The Underwriter (1808), 25 L. T. 279. 


English and Empiee Digest Supplement. 

„ __a aithntitrh it may be hiferred from the course 

.]—Thb Mogileff, No. 362c, of bustoess between the principal &; agent 

that the agent has agreed to look to toe per- 
— Consd. The Minerw , Uj^bhity of the princij^, & that the 

563. Refd. The Mogileff, frlvances must be treated as items of a mer- 

s Ambatielos, The Cepha- „„„omit to be adjusted In accordance 


of the agency ^reeinent 


Oonsd. Laws v. Smltli. The Rio Tluto (1884), 9 App. Caa. 
366. Dbtd. Northcoto v. The Henrloh BJOrn, The Henrlch 
BJdrn (1886), 11 App. Oas. 270. Consd. The Mogdleff, 
[1921] P. 236. Bcfd. The Ri»a (1872), L. R. 3 A. & E. 
516 ; The El Salto (1908), 25 T. L. R. 99 ; Foong Tal v. 
BTichhelflter, [1908] A. O. 458 ; The Stream Fisher, [1927] 

352b. ,] — A person who has made ad- 

vances in order to supply necessaries to a 
ship on the credit of the ship may sue in 
rem to recover those advances, although the 
res may belong to a person or persons who 
are not liable in personam as debtor or 
debtors for the sum so sought to be recovered. 

An agent may sue for necessaries supplied 
under Admlty. Ot. Act, 1801 (c. 10), s. 5, & 
does not lose his right so to sue by giving 
credit in the account furnished to his principal 
for sums received. — Foong Tai & Co. v, 
Buchheister & Co., [1908] A. 0. 458 ; 78 
J. P, 0. 31 ; 99 L. T. 520 ; 11 Asp. M. L. O. 
122, P. C. I 

Annotations : — Consd. The Mogileff, [1921] P. 236. Refd. El. ' 
SaJto (1908), 25 T. L. R. 99. 

352c. .] — Primd facie, persons who have 

advanced money for necessaries on behalf of 
a foreign ship are entitled to sue in rem ; 


independent action in ass^psd m the 
subject-matter of toe claim.— -T he Mogilb^, 
[1921] P. 236 : 90 I/. J. P. 329 ; 37 T. L. B. 
549 ; 63 Sol. Jo. .581. 

Annotation .* — Refd. Pocahontas Fuel Co, v. Ambattolos 
(1922), 27 Com. Cas, 148. 

368a. Wrongful dismissal.] — (1) A shipmaster or 
seaman suing under Admlty. Ct. Act, 1801 
(c. 10), on a special contract of service has 
no maritime lien in respect of damages for 
wrongful dismissal, inasmuch as such a suit 
could not have been brought under the 
ancient jurisdiction of the High Ct. of 
Admlty, 

(2) Semhlc : the maritime lien wliich a 
seaman suing under the ordinary mariner’s 
contract has in respect of wages is not 
limited to the wages earned while actually 
on board the ship, but extends to wages due 
after a wrongful determination of the con- 
tract of service. — The British Trade, 
[1924] P. 104 ; 93 L. J. P. 33 ; 130 L. T. 
827 ; 40 T. L. R. 292 ; 10 Asp. M. L. G. 296. 

;98. Add, Annotation : — Refd. Ex p. Guinness, 
Ex p. Murray (1926), 42 T. L. R. 766. 

401. Add. Annotation : — Refd. The British Trade, 
[1924] P. 104. 

415. Add. Annotation : — Refd. The British Trade, 
[1924J P. 104. 

.17a. .] — The British Trade, No, 368a, 

ante. 

429, Add. Annotation : — Refd. The Ambatielos, 
The Oephalonia, [1923] P. 68. 


PART II. SECT. 6. SUB-SECT. 1,— B, 

343 i. No maritime lien.] — A claim 
for the supply of necessaries to a ship 
does not constitute a maritime lien 
thereon.— OiE dks Bois du Nord v. 
8.S. St. Louis (1020), 20 Exch. C. R. 
232.— CAN. 

348 i. Maritime lion — Created by 
foreion law — Whether enforceable in 
Exchequer Court of Canada,] — Pitts- 
burg Coax Co. v. S.S. BELCimRS, [1926] 
Exch. a R. 24.— CAN. 

348 ii. .] — Strand- 

niLX V. Walter W. Hodukr Co., 
[1926] 4 D. L. R. 801.— CAN. 

848 iii. .]— Baker, 

Carver Sc Morell Ino. r. Astoria, 
0927] 4 D. L. R. 1022.— CAN. 

PART II. SECT. 5, SUB-SECT. 2. 

367 i. Action by default — Proof of 
claim — Hight to proceed ex parte .] — 
Paul v. The Amy Turner, [1922] 
V. h. R. 740.— AUS. 

PART II. SECT. 6. 

368 i. Extent of jnriadiciion-^Towage 
performed in connection with repaira — 
Not at owner*8 special request .] — 
Towage performed In connection with 
repairs, not at the ownei^s special 
request, is not within the purview of 


claims & demands for services In the 
nature of towago within Admlty. 
Ot. Act, 1840 (c. 65), p, 6, as would 
give the ct. Jurisdiction over the 
claim ; neither a claim for towage nor 
for necessaries Is the subject of a 
maritime lien. — Stack t>, TRe Barge 
Leopold (1919), 18 Exch. C. R. 325. 
—CAN. 

PART II. SECT. 7, SUB-SECT. l.-C. 

386 ii. Claim by master for 

wages Ar damages — Payable pari passu. ] 
— A British sMp was attached to 
satisfy various creditors in rem 
including the master of the vessel. 
8he was subsequently sold, any liens 
of the creditors being transferred to 
the proceeds. The master’s claim 
Included damages against the owners 
for wrongful dismissal calculated from 
a date subsequent to the sale : — Ueld : 
the master was entitled to damages 
pari passu with his claim for wages, 
which he could enforce by an action 
in rem. — Re Gwydyr Castle (1920), 
41 N. L. R. 231.— 8. AF. 

PART II. SECT. 7, SUB-SECT 2.— 

A (b). 

sk. Shipping Act., 190C, 8. 191 — 
Limits of jurisdiction.] — A seaman 
sued for $134 : — Held : this being under 
$200, the action must be dismissed 

22 


I under the above sect., with costs.- 
OSTROM tj. The Mitako, [1924] 2 
D. L. R. 200 [1924] Exch. C. R. 96 ; 1 

W. W. R. 1098 ; 34 B. C. R, 4.— CAN. 

PART II. SECT. 7, SUB-SECT. 2.— B. 

si. Assignee of wages. ] — The maritime 
lien attacliing to a seaman’s wages 
is personal to the seaman Sc not trans- 
ferable. — McCullough v. The Samuel 
Marshall, Eliasoph v. Steel Co, of 
Can. (Que.), [1924] Exch. C. R. 63; 
affg., [1923] Exch. C. R. 110.— CAN. 

sm. Person not having signed articles 
— Nor having lived on board,] — 
Held : claimant not having signed the 
ship’s articles, not having lived on 
board, & the sum sued for not having 
been earned on board, he was not a 
seaman. — McCullough v. The Samuel 
Marshall, Eliasoph v. Steel Co, 
OF Can. (Que.). [1924] Exch. C. R. 
63; ajfg., [1923] Exch. 0. R. 110.— 
CAN. 

sn. Person voluntarily paying wages.] 
— No one voluntarily paying the 
wages of one or more of the crew 
can claim a lien against the ship for 
the amount so paid. — ^McCullough tj. 
The Samuel Marshall, Eliasoph 
V. Steel Co. of Can. (Que.), [19241 
Exch. C. R. 63 ; affg., [19231 Exch, C. H. 
110.— CAN. 



480- Add* Annotation : — Refd. The Ambatielos, 
The Oephalonia, [1923] P. 08. 

430a, Pilotage Act, 1913 (c, 81), s. 49.]— The 

High Ot. of Admlty. <fe its successor, the 
present Admlty, Div. of the High Ot., have 
always had jurisdiction to entertain an 
action in tern for pilotage dues, & the pilot 
is not restricted to his right under the above 
sect., of taking proceediugs in a ct. of sum- 
marj^ jurisdiction. Qu. : whether there is a 
maritime lien in respect of pilotage dues. — 
The Ambatielos, The Cephalonia, [1923] 
P. 68 ; 92 L. J. P. 45 ; 128 L. T. 699 ; 39 
T. L. B. 183 ; 16 Asp. M. L. 0. 120. 

433, AdA* Annoiatiom — Refd. The Ambatielos. 
The Cephaloma, [1923] P. 68. 

435. Add* Annotation : — Refd. Ex p* Guinness, 
Ex p. Murray (1926), 42 T. L. B. 766. 

437. Add, Annotation : — Refd. Ex p, Guinness> 
Ex p, Murray (1926), 42 T. L. R. 766. 

449. Add, Annotation : — Refd. The Stream Fisher, 
[1927] P. 73. 

459. Add, Annotation: — As to (1) Gonsd. The 
Colorado, [1923] P. 102. 

460. Add, Annotation: — As to (1) Refd. The 
Colorado, [1923] P. 102. 

468. Add, Annotation : — Consd. The Minerva 
(1933), 49 T. L. B. 563. 

470. Add, Annotation : — Refd. The Sylvan Arrow, 

[19231 220. 

471. Add, Annotation : — Refd. The Sylvan Arrow, 
[1923] P. 220. 

480. Add. Annotations: — As to (1) Consd. The 
Minerva (1933), 49 T. L. R. 563 ; The 
Champion, [1934] P. 1 ; The Bedlis, [1936] 
P.51. 

481. Add, Annotation: — Refd. The Bedlis, [1936] 
P. 51. 

483. Add, Annotations : — Consd. The Rosalind 
(1920), 90 L. J. P. 126 ; The .Toannis Vatis, 
[1922] P. 92. Refd. Elliott Steam Tug Co. 
V, Shipping Controller, [1922] 1 K. B. 127 ; 
G, N. By. V. L. E. P. Transport. & Depository, 
[1922] 2 K, B. 742 ; The Zelo, [1922] P. 9. 

4fi4a. Obstruction in dock.] — Defts.' 

steamship, a Norwegian vessel, while docking 
in tlie Stalbridge Dock, Garston, came into 
collision with &; sank a barge. Pltfs., as 
owners of the dock, took steps to raise & 
remove the wreck, & by a writ in rem in the 
present action claimed "to recover from defts. 
the expenses which they had incurred in 
& about the lighting, buoying, removal, & 
destruction of the barge.’* The owners of 


VoL L— Admiralty. Caws 480—49*. 

the barge had given notice that they 
abandoned their vessel. On a motion by 
defts. to set aside the service of the writ : — 
Held : the claim was for ** damage done b^r 
a ship,” namely, damage done by defts. 
ship to pltfs.* dock by putting an obstruct- 
tion in it, with'n Supreme Court of Judica- 
ture (Consolidation) Act, 1925 (c. 49), 

s. 22 (1) (a) (iv), & was properly commenced 
by a writ in rem, — The Che. Knudsen, [1932] 

P. 163 : 101 L. J. P. 72 ; 148 L. T, 60 ; 48 
T. L. B. 619 ; 18 Asp. M. L. C. 347. 

Annotation: — Consd. The Minerva (1933), 49 T. L. R. 563, 

486a. Damage by part of ship — Derrick.] — After 
pltfs.’ grain elevator, which had been used 
to discharge a cargo of grain from defts.* 
steamship M., had been dismantled, & while 
the half of the elevator which remained on 
board the steamship was being hoisted, by 
means of the steamship’s derrick & tackle, 
back on board pltfs.* elevator barge New 
Perseverance^ the wire span of the derrick 
broke & the half -elevator fell on to the deck 
of the barge, whereby both barge and half- 
elevator sustained damage. Pltfs. proceeded 
in rem against the M, for the damage, but 
the Liverpool District Registrar ordered the 
writ in the action to be set aside & the 
action dismissed on the ground that there 
was no jurisdiction to arrest defts.* ship in 
the circumstances. On appeal by pltfs. ; — 
Held : the operation of Supreme Ct. of 
Judicature (Consolidation) Act, 1925 (c. 49), 
s. 22 (1) (iii), was not confined to cases where 
the damage received by a ship was also done 
by a ship, with the ship as the operating 
cause, & pltfs. were entitled to prosecute 
their claim in rem or in personam as for 
damage received by a sliip ; damage done 
by part of a ship — i.c., a derrick — as suffi- 
cient tro satisfy the words of para, (iv) & 
pltfs. were also entitled to proceed in rem 
or in personam as for damage done by a 
ship ; & the order of the District Registrar 
must be set aside. — The Minerva, [1933] 
P. 224 ; 102 L. J. P. 129 ; 149 L. T. 667 ; 49 
T. L. R. 563 ; 18 Asp. M. L. C. 426. 

489. Add, Annotations : — Consd. Mersey Docks & 
Harbour Board v. Hay, [1923] A. C. 345. 
Refd. The Stream Fisher, [1927] P. 73. 

490. Add, Annotation : — Generally ^ Refd. The Carl- 
garth, The Otarama, [1927] P. 93. 

491. Add, Annotation: — Refd. G. W. By. v. S.S. 
Mostyn, [1928] A. 0. 57. 

493. Add, Annotation The Minerva 

(1933), 49 T. L. B. 563. 

494, Add, Annotation : — Refd. The Sylvan Aurrow, 
[1923] P. 220. 


PART II. SECT. 7, SUB-SEOT. 8, —A. 

462 lii. Contract made abroad .] — 

The ct. will not Interfere In a dispute 
08 to wages arising out of a contract 
made abroad between the mawter of 
a foreign ship 8c the members of bis 

crow. ^NOLAN V. S.S. ItUSSKI, Havbib- 

siDK, [1921] O. P. D. 186.— 6. AF. 

464 vi. -.] — A seaman 

who had signed on an American ship 
Instituted an action in Quebec against 
the ship for wages. No notice of the 
institution of the action was given by 
him to the United States consul. & 
the afildavit to lead to warrant omitted 
to state the national character of the 
ship. Deft, moved to dismiss for 
detects in the affidavit, 8c the consul 


filed a protest against the action being 
alloM'ed to proceed: — Held: (1) the 
protest of the American consul did not 
deprive the ct. of Its jurisdiction ; 
(2) the ot., in proper olrcumstances, 
might exorcise its dlaoretlon to decline 
to proceed with such an action. — 
Rouleau e. S.S. Aledo, [1923] Exch. 
0. R. 10.— CAN. 

PART 11. SECT. 7, SUB-SECT. 8.— B. 

468 i. Conflict of laws — Application 
of law of litigants^ cowntry.] — ^Admlty. 
Ct. Act, 1801 (o. 10), s. 10. permits the 
application by the ot. of the law of the 
country of the llttonts.-;- J aoomon 
V, POBT Morgan (1919). 19 Exch. O. R. 
166 ; 49 D. Jj, R. 128. — CAN. 


PART II. SECT. 8, SUB-SECT. 1.— D. 

b i. Oil pumped from ship.]— 

Pltfs. wore the owners of a large number 
of live lobsters lying in orates m the 
waters of t'io Strait of Ca^p, 
for refresliment porposes, while being 
transferred from Magdalene Islan<^, 
P.Q., to Gloucester, Mass. Don. 
steamer ran aground in the Strait or 
Oanso & in order to lighten the whip 
a largo part of its cargo of oil was 
pumped Into the waters of the strait, 
fttf. claimed this was carried by the 
winds 8c tide to the resting place of the 
lobsters, causing dani£«e to the lobsters, 
orates & connecting lines. I^tf. Out- 
house also claimed for loss of freight. 
Deft, contended that the ot, with- 
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6D4. Add^ Annotation: — B«fd* The Tervaete, 
[1022] P. 269. 

510, Add^ Annotation — As to (2) Apld. The 
Ooulandris, [1927] P. 182. 

612. Add, Annotation : — -CoBSd, The Minerva 
(1933), 49 T. L. R. 563. 

61S. Add, Annotations: — Consd. The Minerva 

S , 49 T. L. R. 663. Refd. McColl “ 
ian Pacific By., [1923] A. C. 126 ; The 
Moli^re (1924), 41 T, L, B. 154. 

Alter this case add : — See, now. Supreme Court 
of Judicature (Consolidation) Act, 1925 (c. 49). 
s. 22 (2). 

J — In a collision between 

Swedish & British steamships^ for which both 
ships were held to blame, a seaman on the 
former vessel was drowned. Under Swedish 
law the Swedish sljipowners paid compensa- 
tion to the relatives of the seaman. At the 
reference to assess the collision damage the 
Swedish shipowners claimed to recover fix>m 
the owners of the British vessel a moiety 
of the compensation so paid. The registrar 
allowed the item. On appeal : — B'e/d : the 
decision of the registrar was wrong for apart 
from Maritime Conventions Act, 1911 (c. 67), 
the Ct. of Admlty. had no jurisdiction to 
entertain an action in rem for loss of life, Sr 
the Admlty. rules as to division of loss had 
no application to such a claim, <te sect. 3 of 
that Act, which provided for contribution 
between the owners of wrongdoing vessels in 
respect of (inter alia) damages for loss of life 
or personal injuries, only applied to damages 
recoverable by action, <fe not to churns for 
compensation arising out of some statute Sr 
independently of fault on the part of the 
shipowner. — T he MouMie, [1925] P.27; 94 
L, J, P. 28; 132 L. T. 733 ; 41 T. L. B. 154; 

16 Asp. M. L. 0. 470. 

618b, Application of Maritime Conventions Act, 
1911 (c. 67 ) .] — The Mou^re, No. 518a, ante. 

519. Add. Annotations : — As to (1) Consd. Oliver v. 
Birmingham & Midland Motor Omnibus Co. 
(1932), 48 T. h, B. 640, Held. The Koursk, 
[1924] P. 140. Aa to (2) Refd. The Moli^re 
(1924), 41 T. L. B. 154. Generally, Refd, The a 
Vectis, [1929] P. 204. 

521. Add. Ciiation [1909] P. 176. 5 

Add. Annotation : — As to (2) Refd. The 

Moliere (1924), 41 T. I.. B. 154, 

528, Add. Annotation: — Aa to (2) Refd. The 6 

Moliere (1924), 41 T. L. B. 154. 

623a. .] — The No. 518a, ante. 

628, Add. Annotation Refd. The Sheaf Brook, 6 
[1926] P. 61. 


(2) Apld. 


Minerva 


. J Add. Annotationa : — 

" « ^uthdown 8.S. Co. (1926). 136 L. T, 412; 

Dreyfus (1926), 31 Com. Cm. 239. 

- IndorsM ol doounwm ac. 

a knowledging receipt of goods tor shlpmont.]-. 

A document whei-eby the receipt of goods is 
acknowledged for shipment on board a 
named ship, or on some other ship for carnage 
by sea & delivery to the shipper's order, the 
® document being signed on behalf of the 

. master, is a bill of f ® 

^ Bills of Lading Act, 1865 (c 111), 

above «ut;u. a .a xt t 

Parcels of goods wei*e accepted m N. for 
delivery at S, to the shippers order, there 
being given to each sliipper a document of 
the above-mentioned character. Upon the 
named ship arriving at S. the goods were not 
delivered. Besps., twenty firms, each being 
indorsees of one of the documents, issued a 
joint writ in rem claiming severally to recover 
damages. The writ stated that pltfs. claimed 
as consignees or indorsees of bills of lading 
for non-delivery of goods agreed to be carried 
by the named ship, or agreed to be shipped 
within a reasonable time by some other 
vessel of the same line. On affidavits sworn 
separately by pltfs., alleging that the goods 
were either lost or not shipped on any other 
vessel within a reasonable time, the ship was 
arrested. The owners of the ship took out a 
summons to set aside the writ all proceed- 
ings thereunder: — Held: (1) the documents 
in question were bills of lading within the 
above sect., &; the proceedings being to set 
aside the writ & it not being denied that some 
of the goods were received on board, the 
action should proceed ; (2) the action being 
in rem & the joinder of pltfs. convenient, the 
view of the full Bench of the Supreme Ot. 
that pltfs. cbuld properly be joined under the 
rules locally applicable should not be inter- 
fered with. — Marlborough Hill, Ship v. 
Cowan & Sons, [1921] 1 A. 0. 444; 90 
L. J. P. C. 87 ; 324 L. T. 645 ; 37 T. L. B. 
190 ; 16 Asp. M. L. C. 163 ; 26 Com. Cas. 
121, P. C. 

Annotaiion: — Aa to (1) Diftd. Diamond Alkali Export 
Corpn. t>. Bourgeois, 11921] 3 K. B. 443. 

646. AeZd. Annotation: — Refd. Marlborough Hilb 
Ship V. Cowan, [1921] 1 A. 0. 444, 

660. After this case add i—^See Supreme Court of 
Judicature (Consolidation) Act, 1925 (c. 49), 

S8. 22 (1) (a) (xii), 33 (2). 


662. Add. Annotation 
[1926] P. 63. 


-Refd* The Sheaf Brook, 


out lurisdictiou to entertain tho aetlon : 
— Beld : damage by a ship means 
damage done by those in charge of 
a ship, with tbo ship as the noxious 
Instrument. — O uthouses A Himmkl- 
MAN V. TUK THOESHAVN, [1935] Ex. 
O. K. 120 ; 4 D. L, B. 628.— CAN, 

so. Ranoml of l?arge.] — -Pltfs.* barge, 
wltb no one on board, was lying at a 
berth next to a pier « moored to It. 
The crew of deft, ship removed the 
barge from her berth, which was then 
ooonpied by the ship, the barge being 
placed outside the efilp in a foul bertli. 
as a result of which the barge auiferea 
damage. Pltf , brou«dit an action in rem 
to recover the amount of the damage i 
— Held: the bnproper navigation of 
deft. «hlp carried out by her master** 
orders made her the instrofnent causing 


the damage to the barw, Sc the claim 
for such aaroage may be enforced by 
an action in rem . — ^Lincoln Pulpwood 
Oq., Ltd. v. Thk Bio Oasma. [1936] 
Ex. C, B. 123 ; 2 D. L. B. 41.— CAN. 


PART II. SECT. 8, SUB-SECT. 2.— A. 

612 V, .] — Pltf.* a seaman, 

brought an action in rem for damages 
against a barge for bodily Injuries 
sustained by him in an accident 
allcf^ed to have been occasioned by 
nogbgenoe tor which the ship was 
liable : — Bela : the damage done wae 
not “ by " the barge, but on ** the 
barge, x was nut such damage as gave 
pltf. a remedy in rem . — MunvBV v. 
tm Babob NBoaBO (1919), 19 Bxob, 
a R. 1 ; 47 D. lu B. AST.^-^OAN. 
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PART II. SECT. 9, SUB-SECT. 1.— B. 

664 i. Admiralty Court Act, 1861 
(c. 10), 8. 6— iVo brtaxAi of duly — Con- 
tract uHth shipper 8 imposing no obliga- 
tion on ahip.h—PltU. agreed to pur- 
chase goods, the shippers to deUvor 
same at an agreed point. The oon*- 
tract did not purport to be made by 
or on behalf of the ship, but by the 
shippers, with pltfs., who olateed 
damages for breach of contract for 
non-delivery, & at tbelr reouest a 
warrant to orrest the ship Sr her cargo 
was Issued i—jEfeW : (1) pltfs. not 

having been shown to be *' the owners, 
or consignees or assignee® ** of the hill 
of lading of the cargo, the ot. had no 
jurisdiction in the matter, Sc, the 
warrant of arrest should be set aalfie S 
(2) the contract referred to la the 



56$ii. {Oottsoltdatton) Act, 1925 (t. 49), 

s$« 22# 58 (2)'-~Owiier domiciled In ISngmnd — 
iy^lloatloii 10 traoster aqtion to Kluges Bencli 
Ulvlsloii.]— ^1) Pltla,, aa owners of cargo on 
boliird deft«/ sMp, brought an action in 
efBonaift jn the Admlty, IHv. for damages for 
reach of the contract of carriage* Defts, 
were domiciled in England* On an applica- 
tion by them to transfer the cause ho the 
King’s Bench Div*, the judge held that he 
had a discretion to retain it in the Admlty. 
Div. : — Held : s. 68 (2) of the above Act did 
not give the ct. discretion to retain a cause 
in respect of which the Act expressly pro- 
vided that the Div. bad no jurisdiction. Sc the 
action must be transferred to the King’s 
Bench Div. 

(2) The note to B. S. 0., Ord. 49, r. 3, that 
the Ot. of Appeal cannot order a transfer with- 
out the consent of the presidents of both the 
Divs. from & to which the transfer is proposed 
to be made, does not apply to cases where the 
Ot. of Appeal has held that the one Div. has 
no discretion to retain the cause in that Div. 
In such cases the transfer is made subject 
only to the consent of the president of the 
Div. to which the cause is to be transferred 
(Atkin. L.J.). — The Sheaf Bbook, [1926] 
P. 61 ; 96 L. J. P. 113 ; 134 L. T. 534 ; 17 
Asp. M. L. 0. 14, O. A. 

Annotation to (1) Bistd. The Eskhridgfe, [1931] P. 51. 

571. Add, Annotations : — Refd. Liesbosch S.S. 
Owners v, Edison S.S. Owners, [1933] A. 0. 
449 ; The Napier Star, [1933] P. 136. 

678. Add, Annotation : — Hefd. The Wilhelmina, 
[1923] P. 112. 

579a. Ship injured In dock — Dockowners repairing 
ship — In dock belonging to others.] — By the 
negligence of pltfs.' servants while engaged 
on work on a steamship in the Hornl^ Dock, 
belonging to the Mersey Docks Sc Harbour 
Board, the vessel Sc her cargo were damaged 
by fire, & pltfs. were held liable in damages. 
Pltfs. sought to limit their liability under 
M. S. Act, 1900 (c. 32), s. 2, on the ground 
that they were the owners of a dry dock at 
Garston : — Held : the liability being in no 
way connected with the fact that pltfs. were 
dockowners, they were not entitled to a 
decree of limitation of liability. — The City 
OF Edinburgh, [1921] P. 274 ; 90 L. J. P. 
304 ; 125 L. T. 375 ; 87 T. L. R. 468 ; 16 
Asp. M. L. 0. 234, O. A. 

Annotations: — Distd. The Kuapehn (192G), i2 T. L. R. 708* 
S.S. Ruapehu tj. Green & SHley Weir, [1927] A.O. 

579b. — .] — Pltfs., owners of a dry dock 

sought to limit their liability under M. S. 
Act, 1900 (c. 32), s. 2, in respect of damage 
caused by a fire which broke out on defts.’ 
vessel owing to the negligence of pltfs.’ 
servants whfle the vessel was being repaired 
by them in the dry dock : — Held : while 
some limitation must be put upon the general 
language of the sect., which, If applied in its 
strict literal sense would lead to an absurdity, 
the limitation to be put was not in respect of 
the nature of the act done but in respect of 
area, t.e., the damage must be in some way 
connected with the ownership of the dock. — 


Vert. L-HSyfliiibcaltsr* CiMi 

Ruapehu, [1927] P. 47 ? 96JU X P. 18| 
136 L. T. 140; 42 T. L. E. 708; 17 Aj^ M* 

L. 0. 138, 0. A. ; uffd. sub nom* 

( Owners) v, Gbebn (R. & H.) A; 

I/TD., The Ruapi’HU, [1927] A. C. 523; 96 
D. J. P. 90 ; 137 L. T. 353 ; 43 T. L. E* 402 ; 
71 Sol. Jo. 330; 32 Com. Cas. 323; 17 Asp. 

M. L. C. 270, H. L. ; suhsemient proceedings 
(1929), 45 T. L. B. 657. 

Annotations Reid. Oosse Millard v, Canadian Goverumeut 
Merchant Marine, American Can Co. v. Same (1997), 
97 L. J, K. B. 193 ; The Ruapehu (No, 2). (1929] P. 305. 

593. Citations .--—For “ 36 L. T. 361 ” read “ 6 ' 
L. T. 361.” 

594a. Rival salvors — Injunction to re- 

strain act on high seas.] — In 1922 pltfs 
fitted out an expedition to salve car^ from 
the wreck of a Dutch steamship which had 
sunk in 1916 in the North Sea in over one 
hundred feet of water. Pltfs. worked at 
the scene of the wreck whenever the weather 
Sc tides permitted during the summer of 
1922 & from Apr. to Jifiy, 1923. During 
that time they had succeeded in cutting a 
hole into No. 4 hold, had buoyed the wreck, 
Sc had extracted some portions of cargo of 
little value at a cost of over £40,000. In 
July, 1923, defts., British subjects & partners 
in a rival ^vage co., arrived on the scene in 
a British roistered ship, Sc by sending down 
their own divers Sc interfering with pltfs.’ 
diving operations, tried to secure possession 
of the wreck Sc cargo. Sc either prevent 
further work on the part of pltfs. or establish 
themselves with pltfs. in concurrent occupa- 
tion : — Held: (1) an action in respect of 
injurious acts done on the high seas had alwf^ys 
been within the jurisdiction of the High (jt. 
of Admlty.; (2) pltfs. were sufficiently in 
occupation of the wreck to exclude third 
parties from interfering with the property ; 
(3) as defts.’ interference was high-handed Sc 
deliberate they would be restrained until 
further order from doing any acts at or near 
the wreck whereby pltfs. might be prevented 
or hindered in the carrying on of their salvage 
operations. — The Tubantia, [1924] P. 78 ; 
93 L. J. P. 148 ; 131 L. T. 570 ; 40 T. L. R. 
335 ; 16 Asp. M. L. 0. 340. 

695a. Services on land.] — The Lapwing 

(1839), 8 L. T. 440. 

596a. .] — Two causes of salvage against a 

vessel were consolidated upon motion by 
defts., Sc with the consent of all parties. 
On a petition being subsequently filed, defts. 
movea for its dismissal, with costs & damages, 
on the ground that the value of the property 
salved was under £1,000 : — Held : the pro- 
ceedings of defts. in reference to the consolida- 
tion must be construed as an agreement 
which gave the ct. jurisdiction under Admlty. 
Jurisdiction Act, 1868 (c, 71), s, 9. 

Senible : under Admlty. Jurisdiction Act, 
1868 (c. .71), 8. 6, the ct. of Admlty. has 
discretion to take cognisance of cases of 
salvage, though the value of the property 
salved be under £1,000. — The Herman 
Wbdel (1870), 39 L. J. Adm. 30 ; 23 L. 1. 
876 ; 8 Mar. L. 0. 530. 


above se^t. contemplated an obliga- 
tion on the part ox the ship, A the 
contract fined on Jmpofied no finch 
obl}irat<oi;i.-.-LAViLix»» e. The IIstab, 
[1923] Exch. 0. B. 212.-~OAN. 


S64 U. Goods shipped from 

Canadian port ,} — The inrisdictlon the 
above sect, confers upon the ot. ts 
clearly confined to cases of damage 
to goods carried by ships into a Cana- 
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dlan port, Sc doefl not extend to the 
case of Broods shipped from Canada to 
toreign ports.^ — Harris Abattoir Co. 
V. Alepo (OwNisBfi), U®23) 4 D. I*. R. 
1190 ; [1923] Exch. C, R. 217.— CAN. 
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598. After this case insert, ** Prize salvage, see 

603. Add. Annotation : — ^Refd. PyrDani S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

606. Add. Annotations : — ^Consd. The Meandros, 
[1926] P. 61. Refd, Pyman S.S. Co. v. Ad- 
miralty Comrs., [1919] 1 K. B. 49, 

611. Add. Annotation : — Refd* Pyman. S.S. Co. v. 
Admiralty Comrs,, [1919] 1 K. B. 49. 

613. Add. Annotations: — Consd. The Meandros, 
[1926] P. 61. Refd. Pyman S.S. Co, v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

617, Add, Annotation : — Consd. Bradley v. New- 
som, [1919] A, C. 16. 

619. Add. Annotation > — As to (1) Refd. Bradley 
V. Newsom, [1919] A. C. 16. 

622. Add. Annotation : — Refd. The Facrernes, 
[1926] P.185. 

642a. .]— R, V. Milleii (1823), 1 Hag. Adm. 

197 j 166 E. R. 71. 

648a. Ship not entitled to be registered as British 
ship — Ship under Jorisdlotlon of Prize Court.] 

— A ship registered as a British ship, & 
nominally owned by a duly registered 
British co., was in fact owned & controlled 
by the Ham burg -Amerika Line, of Hamburg, 
which, in the person of its nominees, owned 
all the shares in the British co. & appointed 
its directors. Accordingly, after the out- 
break of war with Germany, the ship was 
seized as prize, <fc on July 28, 1916, the 
Prize Ct. pronounced her to have belonged 
at the time of seizure to enemies of the 
Crown, ordered her to be detained by the 
marshal until further order. MeanwhUe on 
Jan. 11, 1916, under Prize Ct. Rules, Ord. 29, 
the ship had been requisitioned by the 
Lords Comrs. of the Admlty., & she remained 
in their possession. On Apr. 5, 1917, the 
writ in the present action was issued claiming 
a declaration under M. S. Acts, 1894 (c. 60), 

& 1906 (c. 48), that the ship was forfeited to 


Digest Supplement. 

the Orown on the ground that she 
entitled to be registered as a British 
Seld : as the Lords Comrs. of the AdmlW. 
had merely temporary possession of the 
ship & had to return her into the custedy of 
the Prize Ot. which had at some time to 
make a dnal decree either of condemnatjxm 
or release, the Admlty. Ot. had no jurisdic- 
tion to entertain the forfeiture action & to 
make the usual order for appraisement Si 
sale, & the action must be dismissed. — ^T he 
St. Tudno, [1918] P. 174 ; 87 L. J. P. 105 ; 
34 T. L. R. 357 ; 62 Sol. Jo. 621. 

649. Add. Annotation : — Refd. Tlie Champion, 
[1934] P. 1. 

650a. Injunction.] — The Tubantia, No. 

594a. ante. 

650b. Res under Jurisdiction of Prize Court*] — 

The St. Tudno, No. 648a, ante. 

‘ 663a. No jurisdiction — Judicature (Consolidation) 
Act, 1925 (c. 49), s. 22 — Action for freight — 
Owner domiciled In England.] — Pltfs., ship- 
owners domiciled in England, instituted an 
action in rern against cargo owners for freight 
in respect of the carriage of the cargo in the 
ship. By Judicature (Consolidation) Act, 
1925 (c. 49), s. 22 (1) {a) (xii), the High Court 
shall in Admiralty matters have jurisdiction 
in respect of any claim arising out of an agree- 
ment relating to the carriage of goods in a 
ship, “ unless it is shown to the ct. that 
at the time of the institution of the proceed- 
ings any owner or part owner of the ship was 
domiciled in England : — Held : although 
under the sect, pltfs. who are British ship- 
owners domiciled in this country are in a less 
favourable position than foreign shipowners, 
the sect, was general in its scope & could not 
be construed as applicable only to deft, ship- 
owners against whom a claim is made, 4& 
the ct. h^ no jurisdiction to entertain the 
action. — The Eskbridgb, [1931] P. 51 ; 100 
L. J. P. 50 ; 144 L. T. 624 ; 47 T. L. R. 235; 
18 Asp. M. L. C. 207. 


Part III. — Present and Former Practice of the Admiralty 
Division of the High Court of Justice and of Courts 
other than English County and local Courts. 


668a. Issue— Res not within Jurisdiction.] — 

(1) It Is not necessary that, at the time of 
the issue of a writ in rem, the res should be 
within the jurisdiction of the ct. ; & Maritime 
Conventions Act, 1911 (c. 67), s. 8, which 
provides that in the case of collision or 
salvage actions the proceedings must be 


commenced within two years of the cause 
of action, is complied with if the writ is 
issued within two years ; the sect, does not 
contemplate that the arrest of the res 
constitutes the commencement of the pro- 
ceedings. 

(2) In general, the ct. will not grant an 


PART a. SECT. 11 , SUB-SECT. 

608 1, Action in rent-— Or in per- 
sonam.] — The first & most proper 
remedy lor the recovery ot aaJrage 
Ip in rem^ — Hatton r. akt. Dubbak 
Hansen. [1919] 8. 0. 154 ; 56 8o. h. B. 
100.-— SCOT. 


PART n. SECT. 16. 

6541. Exception to ittrisdiciion — 
Ma^ after triaUh^An objection to the 
jurisdiotion will hold good even If 
made after the trial. — S tack e. The 


Babge Lkopou) (1019), 18 Exob. 
O, R. S25.-~OAN. 

sf. Forcible possession of 

^ action in rem lies against a ship for 
formbly taking poseessTon of aoiother's 
berth. — Lincoln Ptrcpwoon Co. v. 
The Kio Oasma, [1936] Ex. C. B. 123 ; 
2 D. L. R. 41.— CAN, 


PART UI. SECT. 1, SUB-SECT. 1.- 
A. (a). 

668 i. Ainendtnent’-->-‘fncrease 

amount.] — Pltfs. claimed 14,000 dan 
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ages, by reason of a collision between 
ono of their barges & the B. The B. 
was arrested Sl the bail fixed at 14,000, 
the then estimated cost of repairs. 
Before the trial of the action, it was 
found that the aoteaJ cost of the 
repairs amounted to 65,612.94. Pltfs, 
moved to amend their writ by adding 
to the amount claimed : — Held : the 
ot, might direct measures to be taken 
to do full juBtice to pltfs.,'* to that 
end permit the amendment. — H all 
Coal Co. v. The Baycsona., [1923] 
Bxoh. C. R. 128.— CAN. 
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extension of time for the renewal of an 
u^erved writ, which has not been renewed 
within the period of one year as provided 
by R. S. C*, Ord. 8, r. 1, if, but for the ex- 
tension of time, the claim would be barred 
by a statute of limitation* But, inasmuch 
as Maritime Conventions Act, 1911 (c, 57), 
8. 8, contains provisos for extension of time 
unknown to any other statutes of limitation, 
the application to renew a writ in an action 
which comes within the operation of sect. 8 
must be considered on its merits, & if, under 
the circumstances, the ct. would give leave 
to issue a writ notwithstanding the lapse of 
two years, the ct. will allow an extension of 
time for the renewal of a writ, the time for 
the renewal of which has expired. — The 
Espanolbto, [1920] P. 223 ; 90 L. J. P. 32 ; 
125 L. T. 121 ; 36 T. L. R. 554 ; 15 Asp. 
M. L. C. 287* 

658b. Motion to set aside — Facts in dispute.] 

— In an action in rem for damage by collision 
defts. moved to set aside the writ & all 
subsequent proceedings on the ground that 
their vessel at the time of the collision was 
under requisition to, & in the sole control & 
possession of, the United States Navy Be- 
j)artment, &; that accordingly no maritime 
lien attached to her. Pltfs. did not admit 
the facts set out in defts.* affidavit in support, 
of the motion ; — Held : the facts being in dis- 
pute the ct. could not try the issue on motion 
by aflQdavit & the motion must be dismissed, 
but without prejudice to the right of defts. 
to apply, when the issues were defined by 
pleadings, for the question of law to be tried 
as a preliminary point. — The Sylvan Arrow, 
[1923] P. 14 ; 92 L. J. P. 23 ; 128 L. T, 448 ; 
39 T. L* R. 25 ; 16 Asp. M. L. C. 115. 

669. Add* Annolaiion : — As to (1) Consd. The 
Joannis Vatis, [1922] P. 92. 

672a. Defendant blaming another shlpJ 

— Pltfs. claimed damages from defts., owners 
of the in respect of a collision between the 
W* & barges belonfpng to pltfs. The owners 
of the W. denied liability, alleging by letter 
to pltfs. that the collision was caused by the 
negligence of the A. An action was com- 
menced between the owners of the W* & the 
owners of the A., in which the owners of the 
A, admitted liability for the collision. The 
owners of the A. agreed pltfs.* damages, 
but refused to pay the costs of the action by 
pltfs. against the PF., which had then been 
prosecuted to the stage of filing pltfs.* pre- 


liminary act : — Held : pltfs. were entitled 
to amend their writ by adding the owners 
of the A, as defts. The case come within 
the principle of R. 8. C.. Ord. 16, r. 11, that 
no cause should be defeated by the non- 
joinder of parties, in the circumstances it 
would have been a misuse of the discretion 
of the ct. to ref !Tse to allow a party to exercise 
that right. The proper course would have 
been for pltfs. to have added both parties 
as defts. in the alternative, — T he W. H. 
Randall, [1928] P. 41 ; 97 B. d. P. 42 ; 138 
L. T. 459 ; 17 Asp. M. L. 0. 397, C. A. 

673. Add. Annotations : — Consd. The Oreteforest, 
[1920] P. Ill ; Marlborough HUl, Ship r. 
Cowan, [1921] 1 A. C. 444. 

682a. Motion to set aside acceptance & under- 

taking to appear dc put in bail — Mistake as to 
authority.] — Motion dismissed. — The Ger- 
trud (1927), 138 L. T. 239; 44 T. L. R. 1; 
17 Asp. M. L. C. 343. 

683a. Renewal of writ — Extension of time for — 
Maritime Conventions Act, 1911 (c. 57), s. 8.] 
— The Espanoleto, No. 668a, ante, 

697. Add. Annotation: — Refd. The Point Breeze, 
[1928] P. 135. 

700a. Right to arrest — Ship under requisition.] — 

Pltfs,* steamship & defts.* steamship, the 
X.X., collided in Sepl. 1917. The Z.Z. was 
at the time under requisition : — Held : there 
could be no effective arrest of the vessel 
while she was under requisition. — The Largo 
Law (1920), 123 L. T. 560 ; 15 Asp. M. L. C. 
104. 

700b. Ship seized under writ of fieri facias.] — 

A foreign ship was seized under a sheriff’s 
writ of fi. fa. in execution of a judgment 
obtained by the charterers of the ship against 
the owners of fifty-six sixty-fourth shares 
in the ship. Subsequently the ship was 
arrested by the Admlty. marshal in an action 
in rem for necessaries. Various other writs 
in rem were issued against the ship, including 
a writ by the master in respect of wages. 
The sheriff was unable to effect a sale, & the 
ship was sold by the marshal without 
prejudice to the rights of the various claim- 
ants : — Held : the fact that the sheriff was 
in possession did not deprive the marshal 
of his power to arrest the ship in actions 
in rem. — ^The James W. El well, [1921] P. 
851 ; 90 L. J. P. 132 ; 37 T. L. R. 178. 

701. Add. Annotation : — Consd. The James 
ElweU, [1921] P. 351. 


678 1. Pariiea — Joinder of nlainiiffs 
— After jvdgmeirvt .] — In th© conree of 
a trial in the Admlty. Ct, pltf. was 
allowed to amend by adding a party 
pltf., but failed to amend formally 
pursuant to the order & entered the 
formal Judgment v^ith only the 
original pltf, named therein. & pro- 
ceeded to assess damages before the 
registrar j—J7eW ; in the clrotim- 
stanoes pltf. had not elected to abandon 
the order for amendment & should be 
allowed to have the Judgment & prior 
PTOoeedlnga amended m acoordanoe 
therewith. — Evans, Coucman & Evans, 
Ltd. V . Tub Roman Prince, [19241 
3 D. L. R. 95 i (19241 Bxoh. 0. R. 133 ; 

can’ 

678 !i. ~ iVmtyofader. I — There 
Letng no special rule In this Ct. dealing 
^Ith the Joinder of parties, the practice 
Tooedure of tbe High Court of 
tn England, obtains. & the 


claimant herein was entitled to bring 
the present action in his own name 
alone, without Joining his oo -owners or 
their assignees. Misjoinder or non- 
joinder cannot now defeat a claim,—- 
Mackay V. R., [19281 Exch*. C. K, 149; 

^jeah [1930] S. O. R. 130 ; 1 
D. L. 1005.— CAN. 

PART III. SECT. 1, SUB-SECT. 2.— 

A. (a). 

701 iii. Creditor* 8 action — Claim 

for building* equipping or repairing. ] — 
As soon as a creditor finds a ship under 
arrest of the ot., he may bring his 
action for, & the Admlty. Ct. acquires 
immediate Sc irrevocable Jurisdiction 
over, any claim for building, equipping 
or repairing the ship. That Jurisdic- 
tion Is established without the litigant 
having to show that the orl^nal 
action under which the ship was 
arrested must eventually succeed* & 
notwithstanding that the arrest was 
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made without particulars being given 
to prove without doubt the status of 
pltf. in that original action. — Erikskn 
Brothers v. The Maple Leaf (1922), 
67 D. L. R. 261 ; [1922] H W. W. R. 
41.— CAN. 

701 iv. Bepairs continued after 

arres/.] — Keeps, contracted with the 
owner of a snip to do certain repairs, 
& it was delivered to them for the 
purpose. Wli'jn the repairs were gmng 
on the ship was arrested at the suit of 
applts., who claimed for earlier repairs 
& necessaries. After tbe arrest Uie 
ship was left In the actual possession 
of resps., who continued to do the 
repair work contracted for without 
the sanction of the ct. but in good 
faith -.—Held : reaps, should have 
priority for repairs made after tbe 
arrest so far as the selling value of the 
ship was thereby increased. — Mon- 
treal Dry Docks & Ship Rep airing 
Co.. Ltd. u, Halifax Shipyards* Ltd., 



{19201 3 W, W. n. 25 : 64 D. L. R. 
186; 60 S. 0. R. 359.-^AN. 
d. Road now** 706a i/* 

706» ii. MiMake in sum 

claimetP—Oosi of repctira exceeding e»ti- 
marfe.]— Pltfs. claimed 34,000 damages, 
by reason of a collision between one of 
their barges & the B, The B, was 
arrested & the bail fixed at $4,000, the 
then estimated cost of repairs. Before 
the trial of the action, It was found that 
the actual cost of the repairs amounted 
to $5,612.94. Pltfs. mored to amend 
their writ by adding to the amount 
claimed 8c for the issue of a warrant 
to re -arrest the B. .'^Held : the ct. 
might direct measures to be tn.ken to 
do full Justice to pltfs., & to that end 
permit the Issue of a warrant for the 
re-arrest of the ship, but with costs of 
the motion k. of the re -arrest against 
pltfs. — Hall Coal Co. v. The Bayu- 
PONA, [1923i Exch. 0. R. 128.-— CAN. 


700a lU. DUmissal of claim 

for salvage — Appeal .] — Where a claim 
for salvage against a ship has been 
dismissed, there is no general right. In 
ease of appeal, to hold the ball bond or 
after Its oancollation to re-^arrest the 
ship, nor will suoh right be granted 
wlthotrt good reason therefor, suob 
as that It appears to the ct. that the 
ship will not be within the Jurisdiction 
to answer the i^peal should it go 
against It. — ^T hb Ebeita v. The R. S. 
(1921), 63 B. Ii. R, 687 ; 21 Bxoh. C. R. 
147 : 80 B. C. R. 132 ; {1921] 2 

W. W, R. T49,— CAN, 


706a iv, l/nneoe8$aj^ where skip 

already under arre«t.} — The 4* vras 
under arrest by process of the In a 
Joint action for master's & seaman's 
wages, when she was re'-orrested by 

f >ltf8., und<a* three separate warrants, 
n actions for necessaries & BuppUea 
furnished to the 4. in the port of 0., 


to which she belonged, & the owners 
of which were domiciled In Canada : — 
Jleld ! the ship being under arrest of 
the ct., this ot. had Jurisdiction in the 
matter, but the issuing of warrants 
& the re -arrest was unnecessary. — 
Stewart & Co., Ltd. v. The Amla, 
[1929J 4 D. L. R. 719 ; Ex. C. R. 192.— 
CAN. 

BP, Attcuihment- to fotvnd jurisdiction — 
Both parties domiciled otUHde juris* 
diction — Res within jurisdiction . ) — ‘ 
Where a oo. alleged that it Intended to 
bring an Admlty. action in rem for 
damage occasioned tolts vessel through 
the negligent handling of resp. oo. 
whilst In the territorial waters of the 
Union, & It appeared that both the 
cos. were domiolied outside the Union, 
the attachment of the vessel was 
ordered, snoh order to be suspended on 
security being provided in an amoimt 
greater than the sum claimed as 
damages. — S.S. Keratos v. 3.S. 
Fabian, f19213 C. P. D. 148.— S. AF. 

PART III, SECT, 1, SUB-SECT, 2.— 
A. (b). 

St. Maid fide arrest — Abuse of prooess 
of court — Rights of other claimanh.y--A 
ship was arrested at the suit of a member 
of a firm. His independent claim for 
wages as a “ ship’s carpenter on board 
the ship," was in fact only a part of 
his firm’s claim, & immediately after 
the ship was arrested his firm’s action 
was instituted : — Held ; these facts so 
obviously disclosed mala fidea Sc an 
abuse of the process of the ot. that the 
arrest could be viewed as a sham 
proceeding & as not having any Iwal 
existence as regards the firm, but other 
otaimants could support their suits on 
ItfS existence in fact, because in good 
faith they instituted their suits 
upon the records of the ot. which on 
their face showed that its Jurisdlotion 
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could heinvokcd. — Erikskn Brothers 
V . The Maple Leaf, 11923] 4 U. L. R. 
1201 : [1923] Exch. C. R. 39 ; 81 B. C. R. 
443 ; (19231 1 W. W. R. 76.— CAN. 


PART III. SECT. 1, SUB-SECT. 8,— A, 


i, Court ufiihout jurisdic- 

tion .] — In the absence of Jurisdiction 
existing by law, the filing or an appear- 
ance & the giving of bail by deft, do 
not give Jurisdiction to the ot. In a 
proceeding in rem. J urlsdiotion is not 
a matter of procedure & cannot be 
derived from the consent of parties. — 
Mulvkt V. The Babwe Neosho (1919), 
19 Exch. C. R. 1 ; 47 D. L. R. 437.— 
CAN. 


, II ii. — .] — X mere 

technical objection to an informality 
or irregularity In procedure may be 
waived by appearance, by the giving 
of bail or by taking a step in the 
action ; but u, in fact, tbe ot. has no 
Jurisdiction over the subject-matter 
of the claim’, no delay on the part of 
deft. Sc no step In the action taken by 
him can give the ot. jurisdiction.— 
Habbib abattoir Oo. v, Alsdo 
(Owners), [1923] 4 D. L. R. 1196 ; 
[1923] Exch. O. R. 217.— 6\N. 

764 lii. .]— In Admlty. where 

deft, wishes to raise an objection to 
the Jurisdiction of the ct. In a case 
where the ot. has Jurlsdlotlkm over the 
subJect-matter, he should appear under 
protest whether the action be in rem* or 
in personam . — Bobjce v* The 'Amla 
(1929), 4 D, L. R. 878 ; Ex. C. R. 194. 
—CAN. 


PART III. SECT. 1, SUB-SECT. 4.— A. 

sw. BaU — Who accepted as 6a<i— 
Oompam/ carryingjm bumness of surety* 
^ip,] — Re 261 BABa or SitVBR u. 
Canadian fiAXtAOE Asboon. (No, 2> 
(1916), 16 EXeh. 0. R, 876,— OAK. 



7S0. Add. Amoiaiiom : — Tbe Oosoul OIbsoh, 
[1920] P. 4S s Tha Oaotor (1982), 48 T. L. 


7 g(la •]-^Thb San ONoyRE, No. 

780b^J3<WI<a ^ 

780b* — l^eet of oontraotual atraiigemeiit 

between owner 6c cliarterer.] — (1) The 
Adznity. marshal appraised a salved steam* 
fihip at the sum of i^69,841 . On an applica- 
tion to vary or set aside the appraisement on 
the ground that the ship had been appraised 
at her market value instead of at her value 
to her owners, which, owing to the fact that 
she had been chartered to time charterers at 
a low rate of hire in 1914 for a period which 
did not expire until 1930, was less than 
£160,000 : — Held ; for purposes of appraise- 
ment of a salved vessel contractual arrange- 
ments between the owners & charterers are 
immaterial, 6c the marg^al's valuation was 
properly arrived at 6c was based on the right 
principle. 

(2) The general rule is that an appraise- 
ment by the marshal is conclusive, it is 
only in very exceptional cases that an applica- 
tion to vary or set aside the appraisement 
will be allowed. — The San Onofre, [1917] 
P. 96 ; 86 L. J. P. 103 ; 116 L. T. 800 ; 14 
Asp. M. L. 0. 74. 

Annoiaiiona to (2) Conad. The Consul Olsson, fl820) 
P. 43. Generally^ Refd. The Castor (1932), 48 T. L. R. 
604. 

781a. Nature ol baU,]— The Borke, No. 781b, 

post. 

781be Undertaking to put In ball — Afterwards with- 
drawn — Effect of subsequent arrest of vessel.] 
— On June 22, 1920, defts.’ solrs. gave an 
undertaking to enter an appearance 6c put 
in bail in respect of a writ tn rem claiming 
damages in respect of loss by collision. In 
consequence defts.* vessel was not arrested. 
On Feb. 17, 1921, defts.’ solrs. wrote to 
pltfs.* solrs. that their clients were unable 
to make arrangements for bail, that accord- 
ingly the undertaking for bail was withdrawn, 
6c that, as the vessel was within the juris- 
diction of the ct., pltfs. could arrest her. 
Pltfs.’ solrs, arrested the vessel, but wrote 
to defts.’ solrs. that they reserved all their 
clients* rights under the undertaking for 
bail. On Mar. 16, 1921, the vessel was 
appraised as being at that time of a value of 
£600. Defts* provided bail in that sum & 
the vessel was released. On Apr. 12, pltfs. 
applied for an order that defts.’ solrs. should 
forthwith provide good 6c sufficient bail, 
pursuant to their undertaking. It appeared 
that in June, 1920, the value of the vessel 
was much in excess of £600, 6c pltfs. estimated 
her value at £4,600 : — Held : (1) the under- 
taking to give bail could not be withdrawn 
by substituting the vessel for the bail..; (2) 
pltfs. had not waived their rights under the 
undertaking by arresting the vessel ; (3) 
defts.’ solrs. must complete their underbaking 
by putting in bail to the value of the vessel 
as on June 22, 1920 ; (4) nature ol bail dis- 
oussed. — ^Thb Borre, [1921] P. 390 ; 91 
L. J. P. 1; 126 L. T. 678; 87 T. L. R. 
638; 65 Sol. Jo. 715 ; 16 Asp. M. D. 0. 334. 

rsic, — ^ When value of ship ascertained.] — 

The BOBHis, No. 781b, ante. 

rgid. — Sale of eMp — ^Effect on undertaking.] — 
In June, 1930, a firm ol Norwegian ship- 


VoL M 780^981ir. 

owners, being threatened with an aerion in 
rem by cargo owners in respect ol daixiage 
short delivery, to avoid arrest ol the ediipf 
instructed their solre. to give an undertakiM 
to accept service, appear 6c provide baih No 
writ was issued, the ship left the jurisdiction, 
& when she returned several months later 
she was encumbered with liens. On Jan. 6, 
1931, she was sold by order of the ct. On 
Mar* 2 the solrs. took out an originating 
summons, 6c moved the ct. for an order that 
they were no longer boimd by their under- 
taking. On Mar. 14 the cargo owners issued 
their writ in reniy but the solrs. refused to 
accept service pending the hearing of the 
motion : — Held : the undertaking, which 
was plain in its terms, enabled the ship 
to leave the jurisdiction without being 
arrested, 6c the fact that she was subsequently 
sold was immaterial ; there had not been 
undue delay in issuing the writ having regard 
to all the circumstances ; & the solrs , 

remained bound by their undertaking. — 
The Ring, [1931] P. 68 ; 100 L. J. P. 118 ; 
145 L. T. 166 ; 47 T. L. 11. 384 ; 18 Asp. 
M. L. C. 238. 


7816. Liability limited to amount of ball — No 
second action If bail insufficient — Action In 
personam — For Interest & costs.] — The 
Joannis Vatis (No. 2), No. 706a, ante. 

781f. Benefit of ball— Action in name of cargo 
owners — Some owners not joining in pro- 
ceedings.] — The steamships TP. 6c J. came 
into collision & the TP. & her cargo were 
damaged. Before the issue of the writ an 
undertaking to put in bail to the amount of 
£100,000, had been given on behalf of the 
owners of the J. The writ was in the names 
of “ The owners ot the steamship TP, 6c cargo 
V. the owners of the steamship J.,” but at 
that time no authority from any of the cargo 
owners had been received. While the litiga- 
tion was proceeding the owners of the TP. 
asked the various underwriters on the cargo, 
subrogated to the rights of the respective 
cargo owners, to join in the proceedings" 
or share in the costs. Some assented 6c 
some declined. The litigation proceeded to 
the House of Lords, where the J. was held 
alone to blame. The sum of £100,000 being 
insufficient to satisfy all the claims, the 
owners of the TP. contended that having sued 
as owners of the ship & bailees of the cargo 
they were entitled to receive the whole of 
the bail for which the undertaking had been 
given, pay themselves the amount of their 
own damage as shipowners in priority to 
all other claimants, & that the non-assenting 
cargo owners had no right to share in the 
fund; — Held: (1) although, as bailees of 
the cargo, the shipowners were entitled to 
recover the full value of the damage to the 
cargo, represented by the bail, they must 
account to ail the owners of the damaged 
parcels of cargo for their share ; (2) it was 
the duty of the ct,, when the bail re- 

‘ covered, to see that all persons having a 
claim on the fund, including the non-assenting 
cargo owners, shared in the distribution.— - 
The Joannis Vatis, [1922] P, 91 

L. J. P. 182 ; 126 L. T. 718 ; 16 Asp. M. L. 0. 
606, 0. A. 

, Several salvage actions.] — A vessel 

which had stranded on rooks 6c sustained 
heavy deuaiBigG got off with the assistance of 
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various salvors & was placed in dock for 
temporary repairs. In respect of these ser- 
vices various salvage actions & an action by 
the ship repairers for salvage &;/or necessaries 
were instituted. No defence was put in, but 
in the first action an appearance was entered 
& an undertaking given to put in bail for 
ship, cargo & freight in the sum of £1,000. 
The cargo & freight were valued at £327. 
Before the other actions were instituted the 
cargo had been landed & dispersed. After 
some temporary repairs had been effected 
the vessel was sold by the marshal. She only 
realised £889 : — Held : the bail for cargo 
freight did not constitute a fund in which all 
the salvors could share j the undertaking 
was given in one action only, & pltfs. in that 
action, in which the total values were £1,217, 
327 

could treat £1,000 as bail representing 

the cargo <fe freignt. — T he liussiiAND, [1924] 
P. 56 ; 93 L. J. P. 18 ; 130 L. T, 763 ; 40 
T. L. K. 232 ; 68 Sol. Jo. 324 ; 16 Asp. 
M. L. C. 288. 

78 Ih. Amount of ball — Value of ship & freight— 
Limit of liability — Facts disputed by plaintiffs.] 
— in an action of damage by collision, the 
amount for which the action is brought 
exceeds the statutory limit provided by 
M. S. Act, 1894 (c. 60). s. 503, deft- ship- 
owners on filing an affidavit in the damage 
action stating the tonnage of their ship & 
that the collision happened without their 
actual fault or privity, will, if these facts 
are not denied by pltf. shipowners, be 
entitled to have the ship released on bail 
being given to an amount sufficient to cover 
the statutory limit, together with interest 
costs. But if pltfs. dispute the facts on 
which the right to limit liability depends, 
bail must be given to the full value of defts.* 
ship. — The Charlotte, [1920] P. 78 ; 89 
h, J. P. 62 ; 123 L. T. 686 ; 36 T. L. R. 204 ; 
64 Sol. Jo. 276 ; 15 Asp. M. L. 0. 98. 

781J. Effect of ball — Release of ship.] — The 
Point Breeze, No. 706b, ante, 

796. Add, Annoiaiion : — Refd. The Consul Olsson, 
[1920] P. 43. 

806, Add. Annotation: — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

808. Add, Annotation: — Consd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

810. Add. Annoiaiion: — Refd. Canadian Pacific 
Ry. V, Kelvin Shipping Co. (1927), 138 L, T. 
369. 

812a. ^ Position of third party.] — In an 

action in rern, pltf. cargo-owners having 
arrested the ship belonging to the first defts., 
the ship was released on the first defts. pro- 
viding bail in the sum of £1,300. Subse- 
quently the charterers of the ship were added 
as second defts. Pltfs. succeeded in their 
claim against the charterers but not against 
the shipowners. The charterers, however, 
in third party proceedings, succeeded on 
their claim for an indemnity against the first 
defts., & applied that the bail furnished by 
the first defts. might be available to meet their 
(the second defts.’) ejaim under the in- 
demnity : — Held • the proper course for the 


second defts.. to have pursued would have 
been to sue out a warrant of arrest on their 
own claim, when the question of their right 
to arrest on a claim for an indemnity could 
have been challenged if the first defts. so 
desired ; Sc in the absence of such proceedings 
no precedent could be found for the sug- 
gestion that the second defts., as pltfs. in the 
third party proceedings, had any right, after 
judgmient delivered, to an order that bail 
lit in to answer another party’s claim should 
e made available to answer their own claim. 
—The Roberta (1937), 63 T. L. R. 1048. 

829, Add. Annotation: — Ae to (1) Dlstd. Bradley 
V. Newsom, [1919] A. C. 16. 

831. Add. Annotation : — Refd. Liesbosch S.S. 
Owners v. Edison 8.8. Owners, [1933] A. C. 
449. 

834. Add. Annotation: — As to (1) Refd. The 
Joannis Vatis (1921), 91 L. J. P. 182. 

836. Add. Annotation : — ^Apld. The Lalandia, 
[1933] P. 56. 

837, Add. Annotaiions : — As to (1 ) Refd. Swedish 
Central Ry. v. Thompson, [1924] 2 K, B. 255. 
As to 12) Refd. New York Life Insce. v. 
Public Trustee, [1924] 2 Ch. 101. 

837a, — .] — Pltfs., the owners 

of a vessel damaged in collision with a vessel 
owned by defts., a foroi^ corpn., served a 
writ upon a member or an English firm, 
E. M. Sc Co., who acted as defts.’ agents. 
The writ was served at E. M. Sc Co.’s London 
offices. Lefts, moved to set aside the writ 
Sc services on the ground that they were not 
resident withm the jurisdiction. It appeared 
that E. M. & Co. were one of deft.’s agents 
in this country for the booking of freight, 
issue of passenger tickets, Sc the ordinary 
purposes for which ship’s brokers are em- 
ployed. The only remuneration received by 
them was the customary agents’ commis- 
sion, & they had no concern with the manage- 
ment of deft, corpn. The only name appear- 
ing on the door of E. M. Sc Co.’s offices was 
their own name, but upon the window of the 
ground floor their name was exhibited as 
agents for deft, corpn. together with the 
names of other foreign shipping cos. for 
whom B. M. & Co. acted ; — Held : E. M. 
Sc Co. were a firm who “ sold ” Sc did not 
“ make ” contracts on behalf of defts,, Sc 
that defts. did their business in this country 
“ through ” E. M. Sc Co. Sc not by ” them ; 
defts., accordingly, were not resident within 
the jurisdiction Sc that the writ Sc service 
must be set aside. — The Lalandia, [1933] 
P. 56 ; 102 L. J. P. 11 ; 148 L. T. 97 ; 49 
T. L. R. 69 ; 18 Asp. M. L. C. 361. 

Annotaiivn: — Folld. The Holstein, [1936] 2 AH. E. R. 1660. 

837b. .]— In a collision case 

•where the procedure in rem was not available 
it was sought in an action brought in 
'personam against a forei^ shipping co. to 
effhet service of the writ through London 
agents. The agents were general agents for 
shipping cos. Sc the foreign co. in question 
had no financial interest in the firm nor was 
any of their staff assigned exclusively to the 
business of the foreign co. The remunerntion 
was wholly by cormnission : — Held : seryioe 
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on such agents was bad. — T hb 

Holstkin, [10S<G 2 All E. R. 1660; 155 
L. T. 466. 

88d. Add* Annoiaiion : — ^Refd. The Fa«ernes* 
185. 

840- Add* Annofation : — ^Refd. The Pagernes, 

842. Add* AHi^tddHon : — ^Reld. The Pagemes, 
[1926] P. IA5. 

843. Add*. AnnoUdions : — Ab to (1) Refd. Beading 
Trust 17. Spero, Spero v* Reading Trust, [1930J 
I K. B. 492. Aa to (2) Refd. Johnson v* 
Taylor, [1920] A. C. 144. 

848a. .] — A British ship, 

coming down the Elbe, came into coDision 
with another British ship, which, in turn, 
came into collision with a German vessel. 
The agents at Hamburg of the first British 
ship & the owners of the German vessel 
exchanged letters of guarantee ; but the 
owners of the German vessel did not com- 
mence legal proceedings in Germany against 
the owners of the two British ships until after 
the owners of the first British ship had com- 
menced an action in personam in this country 
against the owners of the other British ship 
& the owners of the German vessel. On an 
application to discharge an order giving the 
owners of the first British sliip leave under 
R. S. C., Ord. 11, r. 1 (g), to serve notice of 
the writ on the owners of the German vessel 
out of the jiu'isdiction : — Held : the order 
ought not to have been made, for there had 
not been any unreasoimble delay on the part 
of the owners of the German vessel in follow- 
ing up, by legal proceedings, the original 
cross letters of guarantee. — The Hagen, 
[1908] P. 189 ; 77 L. J. P. 124 ; 98 E. T. 
891 ; 24 T. L. R. 411 ; 62 Sol. Jo. 336 ; 11 
Asp. M. L. 0. 66, C. A. 

Annotaiions : — Refd, The FaKeraes, [19261 P. 186 ; Sohlntz, 
lie. Schintz v, Warr, [1926j Ch. 710 ; Kroch v, RossoU et 
Compagnie Sociote doe PorsonnOH a Responsibillte, Ltd., 
B^ch V* Sooloto on Commandite Par Actions Le Pottt 
Parisieu, [1937] 1 All E. R. 725, 

865. Add* Annoiaiion : — Refd. The Creteforest, 
[1920] P. 111. 

856a. .] — (1) In a consolidated salvage action 

the tender by defts. of a lump sum to answer 
several claims of salvors is a valid tender ; 
but, where defts. have adopted this course, 
they nm the risk that the ct. may hold that 
it was reasonable for pltfs. to proceed to 
trial although the tender is upheld. 

In a consolidated salvage suit where the 
owners of two tugs, separately owned, joined 
in one writ, & the masters & crews in another, 
defts. tendered a lump sum which the ct. 
upheld, but as defts,* affidavit of values was 
only handed to pltfs. on the day of the trial : — 
Held : (2 ) pltfs., the tug owners, who had been 
given the conduct of the consolidated action, 
were entitled to their costs ; (3) the interests 
of the masters Aj crews being identical with 
those of the owners, the masters As crews were 
not entitled to be separately represented at 
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the expense of defts. Observations on the 
desirability, except in very special circum- 
stances, of masters & crews joining in one 
action with the owners. — The Creteforest, 
[1920] P. Ill ; 89 L. J. P. 136; 123 L. T. 
591 ; 36 T. L. R. 367 ; 15 Asp. M. L. C. 

857. Add* Annotation : — Refd* The Creteforest, 
[1920] P. 111. 

864. Add. Annotation : — Refd. The Creteforest, 
[1920] P. Ill 

874a. .] — The Sheaf Brook, No. 

605a, ante* 

876. After tlxis case add : — 

Exercise of jurisdiction by all Divisions.] — 

SeCf now. Administration of .Justice Act, 1928 
(c. 26), s. 6. 

876a. Transfer by Court of Appeal — Necessity for 
consent of Presidents of both Divisions.] — 

The Sheaf Brook, No. 5fi5a, ante* 

890. Add* Annotation: — As to (1) & (2) Consd. 

El Oso (1925), 133 L. T. 

892. Add* Annotation: — As to (1) & (2) Expld, 
The El Oso (1925), 183 L. T, 269. 

893, Add. Annotation: — Refd. The El Oso (1925), 
133 L. T. 269. 

894a. Action between parties whose vessels 

have not been in collision with each other.] — 

Where the parties to a damage action are the 
owners of vessels which have not been in 
collision with each other the practice as to 
requiring preliminary acts under R. S. C., 
Ord. 19, r. 28, is a matter for the discretion 
of the ct. In such cases the proper course 
is that there should be the communication 
between the solrs. which commonly takes 
place in admlty. cases, & that the solrs. 
should ascertain whether the parties are 
ready to file preliminary acts under Ord. 19, 
r. 28. If both parties are not ready to deliver 
preliminary acts, or one of them declares 
himself unable or unwilling, then the matter 
should be raised by summons. If in such a 
case an order is made for preliminary acts to 
be filed, such order is not properly complied 
with by the party whose vessel has not been 
in collision filing a blank preliminary act. — 
' The El Oso (1925), 133 h. T. 269; 16 
Asp. M. L. O. 530. 

Annotation: — Oonsd. The Carlston & The Baloombe, [1926] 
P. 82. 

894b. Who entitled to — Co-defendant.] — A col- 
lision took place between the C. & the B*, & 
subsequently the C* collided with pltfs.* 
vessel. Pltfs. issued a writ in rem against 
the owners of the C., A& the usual preliminary 
acts were filed by both parties. In their 
defence the owners of the C* blamed the B., 
& pltfs. added the owners of the B* as second 
defts. Thereupon the owners of the C* 
obtained an order that the owners of the B. 
should forthwith file a preliminary act : — 
Held : (1) the only parties entitled as against 
second defts. to a preliminary act were pltfs., 
& they would be so entitled when they had 


PART III. SECT. 8. SUB-SECT. 1. 

8z. Joindtr of actions in rpn Ab in 

Coast &*&. Co* r. AfONimAiT 

POHTATiON Co. & The Mart 

Montreal Transportation Co. 
The Bucjkbyb State <1909), 19 
0. R. 429*— CAN, 


so. ScUvaoe actions in rem <6* in 
personam .] — Salvage action in rem Sc 
in personam may he joined in one 
action. — Bkucb Linosat Bros. v. 

Bruce Hudson,** [1937] Ex. C. R. 
81 ; IV* Xj* R. 84.— can. 

part hi, sect. 5. SUB-SECT, 1. 
sa. 0&iece.J— Tb© object of a ppellml- 
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ary act tfl to obtain a statement 
iicto of the oircinnetancea, to prevent 
larties shaping their case to meet the 
no pnt forward by the other at trial.—— 
.K Blanc v. The Emilien Burke 
1919). 19 Exoh. C, li. 24 ; 46 D. L. R. 
9.— CAN. 
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filed a preliminary act against second defts. j 
first defts. were not entitled to require 
second defts. to file a preliminary act unle^ 
they chose to become pltfs. & issue a writ 
against second defts., & the order must be 
set aside ; (2 ) if it were a matter of discretion, 
the guiding principle, that of mutuality, 
would be inMnged by the order made, as 
second defts. would be bound by a prelinoinary 
act which they had filed, & the parties at 
whose instance it ^lad been filed would not 
be bound, as against second defts., by the 
judgment in the present action. — The Cabx- 
STON, The Balcombb, [1926] P. 82 ; 96 

L. J. P. 61 ; 134 L. T. 760 ; 42 T. L. B. 312 ; 
17 Asp. M. L. C. 33. 

897a. Course & speed of vessel.] — In cases of 

collisions between ships at anchor it is not 
sufficient tu answer to par. 7 of the pre- 
liminary act, which asks the course & speed 
of the vessel when the other was first seen, 
to reply “ at anchor.” The heading of the 
vessel should also be given. — The Macboom 
(1927), 137 L. T. 418; 71 Sol. Jo. 472; 17 
Asp. M. L. C. 288. 

898. Add, Annotation : — Consd. The Lady Belle 
(1933), 49 T. L. B. 595. 

899a. Admissibility — ^Against party making.] — Two 

steamships came into collision in fine, clear 
weather. They had been on crossing coumes, 
involving risk of collision, & pltfs.' vessel, 
having the other ship on her own starboard 
side, had a duty under art. 19 of the col- 
lision regulations to keep out of the way. 
Under art. 21 of the regulations there was 
a corresponding duty on defts.’ vessel to 
keep her course <fe speed, but a note to art. 21 
provides that, when for any reason the 
“ stand-on ” vessel finds herself so close that 
collision cannot be avoided by the action of 
the “ giving- way ” vessel, she also shall take 
such action as will best aid to avert collision. 
Pltfs. admitted that their ship took no action 
at all to keep out of the way & ’jvas partly 
to blame, but they contended that deft, 
vessel was also to blame for breach of the 
note to art. 21. In their preliminary act 
defts. stated that their vessel kept her cotirse 
& speed up to the collision, in their defence 
& counterclaim they added that they so 
acted “ as the best means of avoiding col- 
lision or minimising its effect.” At the trial 
pltfs. called np evidence & the defts. sub- 
mitted there was no case for them to answer ; 
— Reid : the admissions in defts.’ pre- 
liminary aict were evidence which could 
rightly be used against them, although the 
point was not, perhaps, of very great im- 
portance, because the same admissions were 
made in the ship’s logs, which were indis- 
putably evidence. — The Lady Belle, [1933] 
P. 275 ; 102 L. J. P. 134 ; 150 L. T. 117 ; 49 
T. L. B. 595 ; 18 Asp. M. L. C. 461. 

908. Add. Annotation : — Aa to (1) Dlstd. The 
Woodarra r. Admiralty (1921), 66 Sol. Jo. 
183. 

914a. Raising new claim — Effect of.] — T he 

Highland OLen (1927), 164 L. T. Jo. 480, 
G. A. 

916. Add, Anr^tationa : — Dlstd. The Woodarra v. 
Admiral^ (1921), 66 Sol. Jo. 183. Consd. 
Finland S.S. Owners v, Goinish Bose Owners, 
The Oomish Bose, [1936] 2 AH E. R. 806. 


936. Add. Citation: — on appeal (1868), 8 Moo. 
P. 0. 0. 482, P. 0. 

952. Add, Annoiaiion : — Held. The San Onofre 
(1922h 92 L. J. P. 17. 

969. Add, Annotation: — Reid. The Sassicava, 
[1924] P. iSl. 

969a. Action stayed, discontinued or dis- 

missed— Counterclaim raised in correspond- 
ence.] — A notice of counterclaim contained 
in ooiTespondence passing between pltf.’s & 
deft.’s soirs. is not sufficient to ” set up ’* a 
counterclaim within B. S. 0., Ord. 21, r, 16, 
so that the counterclaim may be proceeded 
with if pltf.’s action is stayed, discontinued 
or dismissed. 

The counterclaim must at least be set up 
by some proceeding which is either directed 
by or reoogmsed by the rules A in respect of 
which there is a record on the files of the ct. — 
The Saxicava, [1924] P. 131 ; 93 L. J. P. 60 ; 
131 L. T. 342 ; 40 T. L, B. 334 ; 68 Sol. Jo, 
666 ; 16 Asp. M. L. C, 324, 0. A. 

970a. .] — Two foreign vessels, a barque 

A a ship, came into coHieion, when the barque 
was sunk. The ship was arrested in a cause 
of damage by the owners of the barque, A 
when the cause was ready for hearing, the 
owners of the ship commenced a cross action 
against them, to which they gave no appear- 
ance. On a motion to dismiss the original 
action imless an appearance A bail were 
given by the owners of the barque i-^Held : 
the barque being sunk, the ct. had no juris- 
diction to compel the owners to give bail, A 
must reject the motion. — The Carlyle 
(1868), 30 L, T. 0. S. 278 ; 6 W. R. 197. 

Armotation : — BeCd. Chapman v, Hoyal Netherlands Steam 
Navigation Co. (1879), 4 P. D. 157. 

979. Add. Annotation : — Refd. The Baarn, [1933] 
P. 251. 

979a. Consolidated salvage action.] — 

The Ceeteforest, No. 866a, ante, 

979b. .] — I had occasion, recently, when 

trying a salvage action in which there had 
been a tender, to express my view that the 
fact that the amount of the tender was made 
known to the ct. before it had determined 
its award hampered the ct. in its judicial 
capacity ; A that it was better, if a tender 
were made, that the amount of the tender 
should not be made known to tbe ct. until it 
had exercised its judicial discretion in arriving 
at what would be a reasonable sum to award, 
because the question of costs, a serious one, 
depends upon whether the amount of the 
award is or is not in excess of the tender. 

♦ . . Having expressed my view as to what 
I thought to be advisable, namely, that the 
amoimt should not be stated in the defence, 
the case of the U, C. has arisen, a salvage 
case, A is now before me on summons; A 
I thought it desirable, in view of what has 
taken place, that my view upon this question 
should be stated publicly, so that it might 
be recorded for the infprmation of eJl con- 
cerned, I have thought it right, as I have 
suggested a variation of what has apparently 
been the ouatom A practice of this ot., to 
speak to the President about it, A he agre^ 
with my view of the case, that putting the 
amount into the defence in a salvage action 
was embarrassing to the judge. Upon 
inquiry, however, it appears that this is 
such a very old practice, that in the 
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President’s view it is not advisable to alter 
it. The result is that I make no alteration 
in the existing practice, & dismiss the appeal 
summons (Babgrave Deane, J.). — I^b 
Upton Oastle, [1912] W. N. 84. 

lOOlt Add, Annotation : — Retd. The Creteforest, 
[1920] P. 111. 

1001a. Tender of lump sum — Consolidated 

salvage action,] — The Creteforest, No. 
866a, ante, 

1023. Add, Annotations : — Apld. Re Bjomstad & 
Ouse Shipping Co., [1924] 2 it.. B. 673. 
Reid. The Tervaete (1922), 128 L. T. 176 ; 
Duff Development Co. v, Kelantan Govern- 
ment, [1023] 1 Ch. 385 : Duff Development 
Co. V, Keiantan Government, [1924] A. C. 
797. 

1027a. .] — Pltfs.* & defts.’ vessels 

came into collision & both received damage. 
Pltfs. brought an action in rem against 
defts., “ the owners of the steamship N,** 
Defts. counterclaimed, & applied to pltfs. for 
security to answer the counterclaim. Security 
was given, but on pltfs. making a similar 
application defts. refused to give security 
on the ground that the N, was owned by the 
French Govt., & was not subject to arrest : — 
Held : the ct. had no power to order security 
to be given or, in default thereof, to stay 
defts.’ counterclaim. — T he Neptune, [1919] 
P. 17 ; 88 L. J. P. 94. 

1032. Add. Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1046. Add, Annotation ; — Refd. The Shropshire 
(1922), 127 L. T. 487. 

1047a. For disposing fairly of cause —For 

saving costs.] — The owners of the steamship 
N., one of two ships found jointly do blame 
in a collision action, limited their liability & 
paid the amount into ct. Claims against the 
fund were in due course filed by the owners 
of the N, & the owners of the other ship, the 
S,y & also by the owners of cargo on the S, 
The same solrs. presented the claims on 
behalf of the owners of both ships. The 
owners of cargo on the S., who were not 
parties to the collision action, then sought 
leave to administer four interrogatories to 
the owners of the 8, Nos. 1 & 2 asked 
whether there had been, as between the 
owners of the two ships, a mutual abandon- 
ment of claim or a settlement on other 
terms. No. 3 inquired whether there had 
been any assignment of the claim of the 
owners, master, &> crew of the S, *, & No. 4 
asked by whom the particular solrs. were 


instructed to present the claim of the owners 
of the 8, The registrar allowed Nos. I & 2, 
but disallowed Nos. 3 & 4. On appeal by 
both sides : — Held : the fii*st three interro- 
gatories were necessary either for disposing 
fairly of the cause or matter or for saving 
costs, within R. S. C., Ord. 31, r. 2, A; must be 
allowed. No. 4 was not pressed. — The 
Nedbnes (1924), 41 T. Ti. U, 243. 

1062a. Confidential report by master.] — 

Defts., the Port of London Authority, 
arranged with their underwriters that, in all 
coses of claims for collision in which their 
vessels were concerned, the management of 
the claim should be put in the hands of cer- 
tain solrs. Defts. directed that a report on a 
printed form headed “ Confidential report for 
the information of the Authority’s solr.” 
should be made by the master of the vessel. 
The report was subsequently passed through 
various departments in defts,’ offices until it 
reached the soJr.’s hands. It was then dealt 
with by the solr. in the course of his profes- 
sional conduct. A report was made in these 
circumstances by the master of a vessel 
belonging to defts. in respect of a collision 
with pltfs.’ vessel. Pltfs. claimed to have 
this report produced to them : — Held : the 
report having been obtained for the solr., in 
the sense of &mg procured as materials upon 
which professional advice should be taken 
in proceedings pending or threatened or 
anticipated, it was privileged from production. 
—The Hopper No. 13, [1925] P. 62 ; 94 
L. J. P. 45 ; 132 L. T. 736 ; 41 T. L. B. 189 ; 
16 Asp. M. L. C. 473, D. C. 

Annotations: — Distd. The City of Baroda (1926). 134 L. T. 

576. Reid. An kin r. London & North Eastern Ry. Co.. 

[19303 1 K. B. 527. 

1062b. Officers' reports.] — Pltfs. claimed for 

short delivery of certain parcels of bristles, 
in respect of which they were holders of bills 
of lading, loaded at Shanghai upon defts.’ 
steamship. Defts. denied liability alleging 
that the loss was duo to pilferage by an 
organised band of thieves. Defts, had called 
for reports from the first, second, third, & 
fourth officers of the steamer, in order to 
investigate the question of the management 
of the vessel & the conduct of their officers 
in the prevention of theft, which reports 
were in due course obtained through defts.* 
agents in China. Defts. claimed that these 
reports were privileged from discovery : — 
Held: (1) the reports were not privileged. 
(2) Observations upon the form & contents 
of an affidavit claiming privilege from dis- 
covery for deponent’s documents. — The City 
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998 ii. of tender — 

Acceptance of increased tender after 
amendment of claim at iriaZ. 3— In an 
ocUon for ealvaKo servloee, pltf. claimed 
120.000 & In lEis statement of claim 
such amount of salvage remuneration 
as to the ct. might seem meet. The 
defence was delivered on Mar. 17, when 
deft, paid info ct. 82,000 Zfc tendered 
it to pltf., who rejected it. Idtf. at the 
trial applied for leave to amend to set 
'ip an additional claim. The amend- 
ment was made. & deft, increased his 
to $4,000, which was accepted : 
^Heid : (1) deft, should in any ©vent 
have the ooata of & consequent upon 
the amendment granted at the trial ; 
(2> aA to the accepted tender, the in- 
creased tender must be regarded as 
naving been made & accepted on 


Mar. 3 7, & all the costs subsequent to 
that tender should be borne by pltf. ; 
(3) the clroumstances were not quite 
sufficient to deprive pltf. of costs before 
tender. — The Paschkna v. The Grtff , 
[1925] 2 W. W. R. 676.— CAN. 


PART III. SECT, 9. SUB-SECT. 1. 

sb. Plaintiff rettidenl ovi of jurisdiction 
— Foreign ship. 1 — Where pltf .is resident 
out of the Jurisdiction & Ids ship Is a 
foreign one, security for costs may be 
ordered, even ot an advanced stage of 
the action & though the delaying in 
applying therefor is unaccounted for, 
in the absence of any prejudice to the 
other side oocastonea by such delay. — 
Wbanoeix V . The Steel Soibnttst, 
[1924] 3 D. L. R.49 ; ri924] Exch C. R. 
136; 2 W. W. B. 403; 84 B. C. R. 


PART III. SECT. 10, SUB-SECT. 1.— 
A. (a). 

80. Examination for discovery — In lieu 
of interrogatories — When ordered — Use 
of.} — W’hile an examination for dis- 
covery may be ordered by the Judge 
a-s a matter o* convenience, in place of 
the delivery of interrogatories, especi- 
ally where the opposite party is in 
ignorance of the facts, such examina- 
tion cannot be read as evidence at the 
trial.— P oint Anne Quakiues v. 

M. F. Whalen (1021), 63 D. L. F. 
627 ; 20 JExch. C. R. 483. — CAN. 


PART III. SECT, 11, SUB-SECT. 1 

•d. Proof of claim — Right to proceed ex 
parte — Order for sale of res.}— P aul v. 
THE Amt TxmNER, [1922] V, L. R. 
740.— AUS. 
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OF Bar .34 Im T« 576 ; 70 Sol* Jo. 

1044 ; 

j[nnotaf /on Ankln v. London & North Eastern By. 

Co., ri»30] 1 K. B. fi27. 

1075. For “ For ftill aims., Pbacttice & 

Fuockdure/* read Add. Annotation : — - 
As p ^1) ReW. Dawson v. Shepherd (1880), 

evidence on commission — Dis- 
couraged.] — T he Augosta (1909), 26 T. L. R. 
98. 

1107a. ,] — ^Where suits of rival 

salvors come on for hearing at the same time 
the right to be^ must depend upon the 
circumstances o? each case. — The Willem 
III. (1871), L. R. 3 A. & E. 487; 25 L. T. 
380 ; 1 Asp. M. L. O. N. S. 129. 

1112a. Right o£ reply.] — ^Allowed in all cases. — T he 
Bjtnojsr (1866), 14 W. R. 978. 

1114a* Damage due to collision.] — In an 

action of damage by collision the onus of 
proving that damage directly flows from 
deft.’s negligence causing the collision is on 
pltf. ; & the dicta in The Mellona (1847), 3 
Wm, Bob. 7, 13 ; The Pensher (1857), Sw. 
211, & similar cases, to the effect fJbat where 
damage follows a collision the presumption 
is that the damage is the result of the col- 
lision, unless deft, proves the contrary, must 
not be taken as laying down a principle, but 
as having reference only to the particular 
circumstances of those cases, where the 
damage, stranding, so obviously followed on 
the collision that it prirnd facie was to be 
regarded as a consequence of the negligence 
causing the collision. — The Palxjdina, [1925] 
P. 40 ; 132 L. T. 724 ; 16 Asp. M L. O. 463, 
C. A. ; affd. sub nom, S.8. Singleton 
Abbey v. S.S. Palxjdina, [1927] A. C* 16; 
17 Asp. M. L. 0. 117, H. L. 

Annotations .•—-Held. Canadian PaolRc Ry. v. Kelvin SMpping 
Co. (1927), 138 h. T. 369 ; The KiUi, [1933] P. l.U ; The 
Stianna, U937] P. 130. 

1152a. Log of defendants’ vessel — Right of plaintiffs 
to put In — After admission of facts by de- 
fendants.] — Befts. to an action of salvage by 
their defence admitted that all pltfs. had 
rendered salvage services & that the allega- 
tions of the facts of such services set out in 
the respective statements of claim were in 
substance correct, but they denied that the 
various inferences sought to be drawn from 
those facts were accurate or well founded, 
& that their vessel was ever in any real 
danger. They also pleaded certain soundings 
which differed from those pleaded by certain 
of pltfs. Pltfs. by tlieir reply joined issue 
upon the defence save in so far as the same 
consisted of admissions : — £[eld : pltfs. were 
entitled to put in the logs of defts.’ vessel with 


damger, & tiSao a graphic “ w® 

aoundiBgs based on sketches in aenss. log, 
but not to call evidence as to the facts, 
the displacement of certain 
WooDAiuaA (1921), 38 T. L. B. 160 ; 66 Sol. 
Jo. 183. 

AnnotaHon : — Consd, Finland 8.8. Owners v. Cornish Rose 
Owners, The Oomlsh Rose, U936] 2 All K. B. 805, 


1152b. Oral evidence dispensed with— Salvage — 
Amount In dispute small — ^Discretion of 
court.] — ^In a case where salvage services 
bad been requisitioned & the amount in 
dispute was small, by agreement the case was 
tried on the pleaidings & statements of the 
witnesses, no oral evidence being called & the 
attendance of the Elder Brethren being dis- 
pensed with : — Held : the course taken was 
a mode of procedure useful to the shipping 
world, & one for which the ct. would en- 
deavour to give proper facilities, the power 
of the ct. being, of course, discretionary. — 
The River Fisher (1923), 39 T. L. R. 233. 

1152c. Lighthouse log — Admissible — Although 
facts admitted.] — The Cornish Rose was in the 
English Channel, unable to steam or to steer 
& in danger of becoming even more helpless. 
The Finland brought her into safety after 
twonty-two hours hard work. The facts 
were admitted upon the pleadings & pltfs. 
sought to put in defts.* log in support of the 
inferences which they desired to draw 
as to the nature of the services. On the 
other side it was desirable to check these 
inferences by the entries in the logs of the 
Lizard & Land’s End lighthouses : — Held ; 
although the facts were admitted there was 
no objection to the admission of the logs for 
this purpose. — Finland S.S. Owners v. 
Cornish Rose S.8. Owners, The Cornish 
Bose, [1936] P. 174 ; [1936] 2 All E* R. 806 ; 
105 L. J. P. 114 ; 52 T. L. R. 648. 


1152d. Report of pilot.] — The Fshjerg was 
leaving & the Prinses Juliana was arriving 
at Harwich Harbour, both vessels being in 
charge of a pilot, when a collision occurred. 
The pilot of the Prinses Juliana was not 
called as a witness, although he had been 
subpoenaed by the owners of the Eebjerg. 
The owners of the Esbjergy sought to put in 
the report of that pilot made to Trinity 
House after the accident : — Held : such 
repoit was inadmissible. — The Prinses 
Juliana, Ebbjerg Owners v. Prinses 
Juliana Owners, [1936] P. 139 ; [1936] 
1 AU E. R. 686 ; 105 L. J. P. 68 ; 166 L. T. 
261 ; 62 T. L. R. 296 ; 18 Asp. M. L. C. 614. 

1167. Before this case insert “ See^ further. Evi- 
dence, Vol. XXII., p. 94.” 


PART ni. SECT. 14, SUB-SECT. 8.— A. 

M. Log boobs — Independent log kept 
ha mede.h^'Beld : not admissible.— 
V. Thb AinoRO (1894), 4 Exch. O. R. 


•t. Mcmistrr^t notes made by imtster.] 
— the clroiimstaaioes rejeotetl ae 
evidence as port of the ship's log. 
— AKDBBW KKIXT V. THE 
Commodore, C19191 I W. W. R. 
1059 ; 19 Exoh. 0. R. 70 ; 40 D. L. R. 
213.— CAN. 


ek. Bcdoage action-^ Attendctnee hi 
master d? cretr.l— It Is proper to bare 
the master 8c orew before the ct. In kn 


action for salvage. — J ohnson & Mac- 
Kky V, S.S. CHARi.Ee 9, Neff (1918), 
18 Bxob. C. R. 168.— CAN. 


PART UL SECT. 14, SUB-SECT, 3.— 
B. (a). 

fil. Journal of lighthouse keeper-- 
Evidence as to wealher .] — The dlair or 
ioumal of a Ughtbonee keeper, dnly 
returned to the agent of the Natloned 
Dept, of Marine at Victoria, allowed in 
eviaenoe as ** an official book kept under 
eomnetent authority ” to show the 
coaoitions of sea weather In the 
locality. — S mith v, Ita Race Bock 
(1932), 45 B. O. R. 522.— OAR. 
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PART III. SECT. 44, SUB-SECT. 8.— 
B. (ft). 

«m. Evidence of persons on boom— 
Action hy pltf. to recover 
damages suffered by It by reason of 
deft.'B ship coming into ooUislon with 
one of its booms of logs : — Held ; it 
is next to impossible for one on a 
moving vessel, unless he is In a position 
to see her from stem to stem m at the 
same time maintain a complete 5z; 
commanding view of the shore, to 
follow the oouzee, speed or evolutions 
in the manoeuvres of a vessel; Sl 
pltf.% witnesses bei^ some on the 
boom 8c some on land overlooking the 
Urns of the aoddent were in a bettor 
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1185a. — — Photographs — Calculation as to 
locality of comsion-~>Absenoe ot expert 
evldeiice*] — In an notion arising out of a 
collision in Sydney harbour between the ships 
C. ^ 8i* A., there were in evidence three 
photographs, taken from a third moving ship, 
showing the colliding ships just before, during, 
& after the collision, with the frontage of the 
harbour as baol^ound. The point in the 
harbour at which collision occurred was 
material. The trial judge, basing his judg- 
ment solely upon the other evidence in the 
case, held that the 8L A. was to blame. 
The appellate ct, gave the owners of that 
ship leave to adduce upon an appeal by them 
the evidence of three land surveyors based 
upon the photographs. They used the 
alignment of pairs of objects which they 
identided in the backgrounds to fix the 
position of the camera when each photograph 
was taken, & then by reference to the back- 
ground localised the collision. These results 
were shown by a diagram. The appellate ct., 
accepting the result so arrived at, reversed 
the decision of the trial judge, stating, how- 
ever, that apart from the new evidence they 
agreed with it x — Held : the skill or science 
needed to produce an accurate result by the 
process adopted was not that of a land 
surveyor, & in tlie absence of expert evidence 
the reversal of the decision of the trial judge 
was not warranted, — United States Ship- 
ping Board v. The St. Albans, [19311 A. 0. 
632 ; 100 L. J. P. C. 73 ; 144 L. T, 601 ; 
47 T. L. R. 246 ; 18 Asp. M. L. C. 196, P. 0. 

1187. For “ For full anns., nee Pleading,” read 
” For full anas., see Evidence.” 

1196. Add. Annoiaiion : — Held. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 

119ga. Between assessors advising lower 

court & appellate court — Duty of appellate 
court.] — In a case in which there has been a 
difference of opinion between the nautical 
assi'ssors advising the respective cts., the Ct. 
of Appeal is not bound to pay more attention 
to the opinion of its own assessors than to 
that of those who advised the ct. below. 
The assessors occupy much the same position 
as do skilled witnesses, A if they differ the ct. 
must make its own choice. In every case the 
responsibility is with the ct,, wMch has to 
make up its mind alike on questions of 
nautical skill & on the value of the advice 


inven upon them. — Australia (OwNEBa) v. 
Nautilus (Owners),, The Australia [1972] 
A. C, 145; 95 L. J. P. 145 i 135 L. T. 576; 
42 T. li. R. 614; 32 Com. Cae. 82; 17 Asp. 
M. L. C. 86. H. L. 

Annotations The Tovarisch, (l»30l P, 1; The 

Otranto. [1930] P. 110 . Refd. Hall v, British Oil & Cake 
Milia (1930), 23 B. W. 0. C. 629. 

tl9Sb. .] — Artemisia 

(Owners) v. Douglas (Owners) (1925), 
[1927] A. C. 164, H. L. 

Annotcaion : — Oonsd. Anatralia (Owners) e. Nautilus (Oarg:o 
Owners). [1927] A. 0. 145. 

1198c. ,] — We are the judges, 

& we are to regard the gentlemen who assist 
us, & the gentlemen who assisted the judge 
below, as witnesses, & we are to form our 
opinion, as judges, on the combined evidence 
of the four witnesses, & not take the view 
that because the two witnesses whom we see 
contradict the two witnesses whom we have 
not seen; we should follow the witnesses 
whom we see rather than the witnesses whom 
we do not see (Sorutton, L.J.). — The 
Tovarisch, [1930] P. 1 ; 99 L. J. P. 23 ; 
142 L. T. 372 ; 46 T. L. R. 125 ; 18 Asp. 
M. L. C. 58, C. A, ; affd. on other grounds ^ 
[1931] A. C. 121, H. L. 

1198d. ,] — My duty is to 

exercise my own judgment, paying due regard 
to the advice given by the Elder Brethren in 
the ct. below as well as to that given to us by 
our assessors (Lawrence, L.J.). — The 
Otranto, [1930] P. 110 ; 99 L. J. P. 82 ; 
142 L. T. 644, C. A. ; revsd. on other grounds, 
[1931] A. C. 194, H. L. 

1199, Add. Annotation : — Consd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145, 

1200a, Presence of — Dispensed with — Salvage 
action — Amount in dispute small.] — The 
River Fisher, No. 1162b, ante. 

1201, Add. Annotation: — Refd. Australia 
(Owners) v. Nautilus (Owners), [1927] A. C, 
146. 

1204. Add. Annotation : — Retd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1926), 95 
L. J. P. 145. 

1206. Add. Annotation : — Refd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1926), 
96 L. J. P. 145. 

1223a. Admission of liability & agree- 

ment to refer.] — The Baarn, No. 1403a, post. 


position to follow the oouree of the 
vessel than were those on hoard the 
same. — VAWOotrvBB Obiknt Export 
C o.. Ltd. e. Thb Anglo -Pbruvun, 
[19311 Ex. 0. R, 127.— CAN. 


sn. Evidence of navigators — CoUision 
— Greater weight than evidence of out* 
fiiders.l — -O dfjrix A/S t>. S.S. Viastmo 
& SOOIKTA ANONIMA PKR LTNDUSTBIA 
R IL ClOMMIQBOlO MaRITIMO V. S.S. 
Older, [19301 Ex. C. R. 207 ; [1931] 
2 L. R. 84.-OAN. 


PART III. SECT. 14, SUB-SECT. 4 .— A. 

1196 ill. Two ships 

collided on a very bad nlaht. The 
collision was caused by the Which 
was light, drafirglng her anchors, & 
coming down on the R., whoh was 
holding to her moorings. When the 
M. was dragging her anchors she had 
steam up but did not use it, toy which 
failure ^e omitted to take a reason* 
able measure which might have 
avoided the accident. In an action 
for dsonages by the JE. against the Af. 


there was xmcontradicted evidence to 
the effect that the steam had not been 
used because those in charge of the M. 
did not & could not know owing to 
the darkness & the weather that they 
were dragging their anchors. The 
Lord OrtUnary, without expressing any 
opinion as to whether he credited that 
evidence or not, accepted an opinion 
expressed by the nautical assessor to 
the effect that It would not have been 
difficult for those on the M, to know 
that they were dragging their anchors: 
— Held : it was for the Lord Ordinary 
not for the nautical assessor to 
pronounce upon the trustworthiness 
of that evidence, & to say whether 
or not the master of the M. ought to 
have known when hla anchor began to 
drag, 65, on the ground that the 
evidence did not establiMh the fault, 
the M. assoilzied.— Cambo Shipping 
Oo.. Ltd. (Rossetti (Owners)) e. 
Dampskibsselskabet Magnus, _ ri 9203 
S, O. 26 : 67 Bo. L, R. 69,MSOOT. 

1201 tU. .1 — UM: evidence of 
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experiments with water in a lock 
without any steamer being in it was 
of the nature of expert evidence, & 
as the ot. had the assistance of a 
nautical assessor to advise upon any 
matters requiring nautical or other 
professional knowledge, such expert 
evidence was inadmissible. — FiiASEB 
V. S.S. Aztec (1920), 20 Exch. C. K. 
89,— CAN. 


1201 iv# .] — In Adralty. caflcs 

where the ot has the assistance of 
nautioal assessors, evidence involving 
questions of nautioal skill & experience 
is not admissible. — Pacific Steam 
Navigation Co. (Bogota (Owners)) u. 
Anglo Newfoundland Development 
Co., Ltd. (Alconda (Owners)). [1923] 
S. 6. 526 ; 60 So. L. R. 333.— SCOT. 


si. JGuty of judge to keep note of 
questions submitted to dt answers given 
hy TMutical assessor — Nautical Assessors 
(Scotland) Act, 1894 (c. 40), s. 3,1— S.S. 
Rowan v . S.S. Clan Malcolm, [1923] 
8. 0. 317.— SCOT. 




Cases 1£24— 1298b. ENGLISH AND EMPIRE DIGEST SUPPLKMENT. 


1224. Add, Annotaiion : — As io (2) Held. The 
Disperser, [1920J P. 228. 

1237a. Action against two separate parti* 

One party only held to blame — Costs of 
plaintiff.] — (i) A pltf. who, being in reason- 
able doubt as to which of two parties has been 
negligent, sues both parties & fails against 
one, is entitled to add the costs which he has 
to pay to the successful deft- to his costs 
against the unsuccessful deft., notwithstand- 
ing that the unsuccessful deft, has not put 
the blame upon the other. But if he brings 
separate actions, unless he acts reasonably 
in so doing, he will not be allowed the costs 
of two actions. (2J Similarly, if one of defts. 
sets up a counterclaim against pltf. & the 
other deft. & fails against pltf., he is entitled 
to recover from deft, against whom he 
succeeds the costs which he has to pay pltf. — 
The Svein Jarl (1923), 129 L. T. 256 ; 16 
Asp. M. L. C, 150. 

Annotation .—Distd. The W. H. Randall, U928J P. 41. 

1237b. .] — The Thaimes III. 

& The K. B. S. (1928), 166 L. T. Jo. 62. 

1258. Add, Annotation : — Refd. The Joannis V^atis 
(No. 2), [1922] P. 213. 

1261. Add, Annotation : — Refd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1921] 2 Ch. 
63. 

1262. For “sec S. C. No. 1260, poM,** read “see 
8. C. No. 131 , ante,*' 

1267a. Unnecessary Intervention in mortgagees’ 
action — Liability for costs.] — The Athenic 
(1931), 48 T. L. R. 168. 

1277. Add, Citation : — 8ub nom. The Commodore, 

1 Ecc, & Ad. 176, n. 

1280a. J — The Inkisfail, The Secret 

(1876), 35 L. T. 819 ; 3 Asp. M. L. 0. 337. 

1283. Add, Annotation : — Refd. The Modica, [1926] 
P. 72. 

1284. A fid. Annotation : — Coosd. The Modica, 
[1926] P. 72. 

1284a. .] — Although it has 

been the practice since the above Act to 
make no order as to costs in collision cases 
in which both vessels have been held to 
blame in unequal degrees, the ct. must be 
guided by the circumstances in each case. In 
a proper case it will feel itself at liberty to 
give to the party which is held to blame in 
the smaller degree such a proportion of that 


party’s costs as on the 

appears just.-— The Modica, [1926] P. 72 , 

95 L. J. P. 100 ; 136 L. T. 61 ; 17 Asp. 


liT T. n QH 


Annotation .—-Eofd. Tlio Young Sid, [1929] P. 109. 

1284b. .] — Where defts. were 

three-fourths to blame & pltfs. one-fourth to 
blame, the ct. ordered defts. to pay one-half 
of pltfs.’ costs. — The Robert Koeppen, 
[1926] P. 81, n. 


Annotation : — ^Refd. The Modica, [1926] P. 72. 


1286. Add, Annotation : — Refd. The Modica, [1926] 
P. 72. 


1286a. Neither to blame — Delay in commencing 
proceedings — Costs of claim to defendants — 
Costs of counterclaim to plain tifls.1 — Pltfs. 
& defts.* vessels, navigating without lights in 
accordance with Admlty. directions, came 
into collision & both received damage. The 
ct. held that there was no negligence on the 
part of either vessel, gave judgment for 
defts, on the claim &: for pltfs. on the counter- 
claim. On the question of costs : — Held : as 
nearly eighteen months hiid elapsed before 
pltfs. commenced proceedings, during which 
time defts. had taken no steps to recover 
their damages from pltfs., it appeared that 
there would have been no litigation if pltfs. 
had not issued their writ, &, therefore, there 
must be judgment for defts. on the claim with 
costs, & for pltfs. with costs on the counter- 
claim, & not, as contended by pltfs., no 
costs on either side. — The Cardiff Hall, 
[1918] P. 56; 87 L. J. P. 113; 119 L. T. 
156 ; 14 Asp. M. L. C. 328. 

1297a. .] — The Hopper No. 21, [1903] 

W. N. 114. 


1298a. Unsuccessful counterclaim.] — 

The Svein Jarl, No. 1237a, ante, 

1298b. Costs of separate issues.] — In an action 
for damage by collision, in which defts. filed 
a defence & counterclaim, the question of 
negligence was first tried, & was decided 
against defts. Subsequently the question 
whether pltfs. had suffered any damage by 
reason of the collision was determined in 
favour of defts., for whom judgment was 
entered on the claim, judgment being entered 
for pltfs. on the counterclaim : — Held : 
although defts. were entitled to the general 
costs of the action, pltfs. must have the costs 
relating to the question of negligence, & the 


PART III. SECT. 16, SUB-SECT, 1. 

1239 ii. -.1 — A master 

suluK tor wages Sc disbursemeuts is 
boipid to furniph accounts before 
bribfdng his aotlou, otherwise be will 
not be entitled to his costs. — B urk® tj. 
the AMhA (1929), 4 D. L. R. 873; 
Ex. C. R. 194.— CAN. 


PART 111. SECT, le, SUB-SECT, 8.— A. 

bi. .1 — Grand Trunk Paoifio 

Coast S.S. Oo. v. Toe B.B. (1914), 17 
D. L. E. 757 : U Bxch, C. R. 389 ; 6 
W.W.R.711.— CAN. 


•m. Expenses of bail bond — Not re- 
coverable as costs ,] — The expense of 
procuring a bail bond incurred by an 
arrestee in order to liberate bis ship, 
which had been arrested as a pre- 
liminary to an unsuccessful action 
n rem^ cannot be charged against the 
opposite party, such expense not being 
part of the expenses of process.-^* 
Ellkrjvians Wilson Line, Ltd. v. 
Northern Lighthouses Combs. 


1920), 58 So. L, R. 29.— SCOT. 

■n. Awarded to salvors,] — Where 
salvors of a ship arrested her as an initl' 
atory step in an action in rem to recover 
the salvage due, they were allowed to 
recover the expenses of arresting the 
ship from her owners. — Hatton v, 
Akt. Durban Hansen, [1919] 8. C. 
154 ; 66 So. L. R. 100.— SCOT. 

so. Fees appraiser acting as mar- 
shalls substimte — Special arrangement.] 
— The Pasohena r. The Griff (1925), 
36 B. 0. R. 30.— CAN. 

sb. Possession fees — Marshal in 
possession under several warrants .] — 
Where a marshal is in possession of 
a ship simultaneously under warrants 
issued in different actions, more than 
one set of possession fees will not be 
allowed. — SimBaok v. The Saga, 
Cariraon V, The Saga (1809), 6 B. C. R. 
522.— CAN. 

PART 111. SECT. 16, SUB-SECT. 4.— A. 
1279 i. JnevUable accident — Costs foh 
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low event.] — The rule as to costs is the 
same in the Exchequer Ct. of Canada in 
Admlty. as it Is In the Admlty. Dlv. 
of the High Ct. In England, Sc costs 
follow the event, even In cases of 
inevitable accident, where no special 
oireumstances require a departure from 
such rule. — The Jessie Mao v. The 
8ea Lion, [1919] 2 W. W. R. 411. 
CAN. 

1283 iii. .] — Where two 

vessels came into collision Sc both 
vessels were held to blame, no costs 
were granted to either party. — R. ». 
The Argyllshire, [1922] 8t. R. Qd. 
186.— AUS. 

1288 iv, .]— Where the ct. 

found that both parties wore to 
blame: — Held: each delinquent should 
bear his own coats. — B. W. B. Naviga- 
tion Oo. V. The Kiltuish, Barnet 
Lighterage Co, v. The Kiltuish 
(192U 67 D. L. R. 526: [1922] 2 
W. W, R. 969.— CAN. 
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costs, if any, occasioned by the unsuccessful 
counterclaim. — T he Adams (1919), 88 L. J. P. 
129. 

1299. Add, Annotation : — Retd. The Modica, [1926] 
P. 72. 

1300a. S . P. The Eleanor & Nancy (1837), 5 
L. T. 241. 

1304a. S , P , The Aroo v. The Emma Hbyn (1856), 
5 L. T. 122. 

1309. Add, Annotation : — Retd. The Modica, [1926] 
P. 72. 

1351a. Judgment for less than amount of 

offer refused by salvors.] — The Hedwig 
(1853), 1 Ecc. & Ad. 19; 164 E. R. 11; 
aub nom. The HjfflDWio, 17 Jur. 977. 

1377. Add, Annotations : — ^Refd. The Minerva 
(1933), 49 T. L. R. 563; The Champion, 
[1934] P. 1 ; The Beldis, [1936] P. 51. 

1402a. Failure to file vouchers — Damage action by 
Soviet Government.] — ^The Russian Govt., 
pltfs. in an action for damage by collision, 
were ordered by the ct. to nle vouchers in 
support of their claim within a specibBLed 
time, “ otherwise, they be precluded from 
giving evidence in support thereof.” There- 
upon, pltfs. filed a bundle of documents, 
which referred only to a few of the items of 
their claim, & at the reference the registrar 
ruled that only those items which were sup- 
ported by vouchers should be allowed to be 
the subject of proof in the claim, & that 
no evidence should be allowed to be given 
in support of the other items. On an appeal 
from this decision : — Held : the ct. had to 
bear in mind that the Russian nation had 
elected to carry on their business in a method 
entirely different from that in which business 
was conducted by the rest of the civilised 
world, with the result that when they came 
into that ct. they were handicapped to an 
unusual degree in supporting their claim ; 
&, therefore, although the documents which, 
in the present case, they had produced in 
the way of vouchers fell immensely short of 
being a fair & full notice to the defts. of the 
case which {)ltfs. sought to make, in the cir- 
cumstances justice would be done by allow- 
ing .pltfs. to give evidence in support of all 
items of which, in the judgment of the 
registrar, they gave fair & full particulars to 
defts. as to the nature of their claim. — ^T hb 
Marte (1933), 149 L. T. 383; 49 T. L. R. 
363 ; 18 Asp. M. L. C. 402. 

1403a. Agreement for reference to Registrar — 
Effect of subsequent payment out of Juris- 
diction — In foreign currency.] — In proceed- 
ings for collision damage instituted by the 
owners of a Chilean sb^mship against the 
owners of a Dutch steamship the latter, 
through their solrs., undertook to appear, & 
in due course gave bail in an agreed sum. 
Later defts. made a formal admission of 


liability, & that admission, signed by the 
respective solrs. for the parties, was filed in 
the Admiralty Registry, together with a con- 
sent to a reference to assess pltfs.* claim. 
Pltfs., in compliance with an order to that 
effect, duly filed their claim &> vouchers, but 
before a date had been fixed for the reference 
defts. obtain^I in the Chilean cts. an order 
permitting them to make payment by de- 
positing in a named Chilean bank a sum in 
pesos considerably in excess of pltfs.’ claim 
quantified in pesos. This payment was re- 
fused by pltfs., the Chilean currency having 
fallen heavily & the export of pesos being 
prohibited by Chilean law. On a motion by 
defts. for an order dismissing the action on 
the ground that they had satisfied the claim 
by payment : — Held : there was no final 
decision by the Chilean cts. that the pay- 
ment in depreciated pesos was sufficient while 
proceedings were pendir^ in England, & 
therefore the motion failed. — The Baarn, 
[1933] P.251; 102 L. J. P. 120 ; 150L.T.50; 
49 T. L. R. 554 ; 18 Asp. M. L. C. 434, C. A. 

1403b. .] — A Chilean vessel owned 

by pltfs. received damage through being run 
into by a Dutch vessel owned by defts. The 
Dutch vessel was arrested in England, & her 
owners put in bail, admitted liability, & con- 
sented to a reference to assess the damages. 
The admission & consent were filed in the 
registry & became an Order of Ct. The 
Chilean vessel was repaired in Chile, & pltfs. 
filed their claim vouchers comprising {inter 
alia) some 70,000 Chilean pesos in respect 
of repairs Sz> detention, quantified into sterling 
for the purposes of the claim at a little over 
£1,500. Defts. alleged that under Chilean 
law a debtor could make a valid payment, 
even against the will of the creditor, by 
depositing the amount owed in a Chilean 
bank in the name of the creditor, &, the 
exchange value of J^he peso having fallen, 
defts. deposited in a bank in Chile 80,000 
pesos in pltfs.’ name, an amount which 
defts. alleged was sufificient to cover the whole 
claim with interest. 

Langton, j., held that the deposit, so far 
as it related to the claim in respect of repairs 
& detention, was a good discharge, & that the 
reference in respect of these items must be 
stayed. On appeal, Scrutton & Romer, 
L.JJ., held that the deposit was not a good 
payment in satisfaction of the damages & 
that the reference must proceed ; but Greer, 
L.J., said that in his opinion the registrar 
should treat the deposit as a payment on 
account of the sums expended & lost in pesos. 
The damages in question were agreed at 
£1,581, it was further agreed at the 
reference {a) that the deposit, on the rate of 
exchange applicable at the time the pesos 
were expended & lost, was equivalent to 
£1,409 38. lid., but (6) that owing tr) the 


PART HI. SECT. 16, SUB-SECT. 6.— 
A. (a). 

1822 i. General ensis •— Exceshive 
claim ..] — In a suit claiming remunera- 
tion for salvage services rendered, the 
claim was excessive Sc the case was such 
as to warrant a small award only. 
The ct. made an award of £25 in 
favour of pltfs.. Sc ordered defts. to 
pay the costs of the suit. On a 
subsequent application for directions, 
the ct. refused to exercise its discretion 
& to make a special order for costs. — 


Stuart e. Columbia River (1921), 
21 8. R. N. 8. W. 674.— AUS. 

1323111. ,} — Salvors ar- 

rested a ship against which they were 
claiming salvage amounting to £47,500, 
Sc they refused to release the ship 
except upon obtaining security to the 
extent of £37,500. The arrestors 
ultimately obtained decree for £4,800 
as salvage, with modlfled expenses 
against defenders, but they were found 
liable In the expense Incuired by 
defenders in obtaining security in 
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excess of £8,000 -.—Held : the arresters 
were rtghtly found liable for the 
expense of obtaining secuni/y in excess 
of £8,000. — .8 t. CL^IR V. AUDNBY, 
[1922] S. 0. 8.5.— SCOT. 

st. Costs of arrest .] — Where salvors of 
a ship arrested her as an iuitlntory step 
in an action in rem to recover the 
salvage due, they were allowed to 
recover the expenses of arrtwtlng the 
ship from her owners. — H atcon v. 
Art. DuitBAN Hansen, 119191 8 O 
164 ; 56 Sc. L. R. 100.— SCOT. 
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action of the Chilean Exchange Control Com- 
mission it was impossible to pujpdiase sterling, 
& (c) that defts. could at any time obtain 
possession of the pesos from the bank in 
Chile & that pltfs. did not claim them. The 
registrar held that a foreign deft, sued for 
damages in this country could not satisfy 
the claim by offering t-o pay in foreign cur- 
rency ; that the deposit did not affect the 
proceedings instituted here ; & that pltfs. 

were entitled to £1,681 & interest, Defts. 
moved in objection to the report. 

Bateson, J., confirmed the report, not only 
for the reasons given by the registrar, but 
also because, on the view he took of the 
judgments of Scbutton & Romer, L.JJ., 
the question whether the deposit could be 
taken into account had already been decided. 
Defts. appealed i — Held : the appeal failed ; 
{per Cub.) on the ground that on the previous 
judgments of the majority of the Ct. of Appeal 
defts. were precluded from raising the question 
that the deposit was to be treated as a sum 
paid on account of the damages in this 
country ; {per Scbutton & Maugham, L.JJ.) 
on, the additional ground that a deposit 
which could not be converted into sterling 
could not satisfy or reduce damages payable 
in sterling ; {per Maugham, L. J. ) on the 
ground that procedure in an action brought 
in this country must be governed by the lex 
fori & that the deposit in pesos was not a 
valid payment according to English law. — 
The Baabn (No. 2). [1934] P. 171 ; 103 

L. J. P, 149 ; 152 L. T. 439 ; 18 Asp. M. L. C. 
500, C. A. 

1405a. Expert evidence.] — On a 

reference to assess the damage arising out 
of a collision the registrar A: merchants are 
not bound to accept the opinions of experts, 
even though they be all one way, but are 
entitled to test those opiniona by their own 
experience & brin^ their own judgment to 
bear upon the evidence. — The Steadfast 
(1922), 39 T. L. R. 90. 

1406a. Reasons should be stated.] — (1) In cases 
of collisions in which foreign ships are 
involved, the report of the registrar should 
state the reasons which have actuated the 
tribunal in allowing or disallowing large 
amounts, in order that the foreign interests 
concerned may appreciate what has been done. 

(2) The registiar & merchants are in very 
much the same position as a jury except that 
they give their reasons. ^ far as their 
reasons involve legal considerations they can 
be questioned. & far as they are findings 
of fact it takes a strong case to disturb them, 
but where it is clear that they have made 
mistakes or that the evidence does not 
support their conclusions, the ct. has always 
retained the power to alter their report, 
& it is obviously right that the ct. should 
maintain such a control (Scbutton, L.J,). — 


The St. OHABLUS (1927), 138 L. T. 456 ; 17 
Asp. M. L. 0. 399, O. A. 

1413. Add, Annoiation : — Refd. The Kings way. 
[1918] P. 344. 

1422a. -.] — ^The St. Ohables, No. 1406a, 

ante, 

1428. Add, Citations ; — Brown. & Lush, 430 ; 
34 L. J. P. M. & A. 118 ; 12 L. T. 619 2 

Mar. L. O. 221. 

Add, Annotations ; — Consd. The Thuringia 
(1871), 41 L. J. Adm, 20. Held. The Kings- 
way, [1918] P. 344 ; Canadian Pacific Ry. v, 
Kelvin Shipping Co, (1927), 138 L. T. 369. 

1433. Add, Annotations : — Refd. The Kingsway, 
[1918] P. 344 ; Ee Mersey Docks & Admiralty 
Comrs., [1920] 8 K. B. 223 ; Admiralty 
Comrs, V, S.8. Valeria, [1922] 2 A. O. 242; 
Admiralty Comrs, t;. S S. Chekiang, [1926] 
A. C. 637 ; Admiralty Comrs. v, S.S. Susq^ue- 
hanna, [1926] A. C. 656 ; The West Wales, 
[1932] P. 165. 

1439. Citation .‘—For “ [1916] A. 0. 38/’ read 
“ [1917] A. 0. 38.” 

1440. Add, Annotation : — Refd. The Baam (1933), 
150 L. T. 50. 

1447. Add. Annotation Apld. The Young Sid, 
[1929] P. 190. 

1452. Add. Annotation: — As to (1) Refd. Mersey 
Docks & Harbour Board v. Hay, [1928] A. C. 
345. 

1471. Add, Annotation : — ^Refd. The Young Sid, 
[1929] P. 190. 

1478. Add, Annotations : — Refd. The Glenfinlas, 
[1918] P. 363, n. ; The London Corpn., 
[1935] P. 70. 

1482. Add. AnnotaUons: — Consd. Liesbosch S.S. 
Owners v, Edison S.S. Owners, [1933] A. C. 
449 ; The Napier Star, [1933] P. 136. Refd. 
The Rosalind (1920), 90 L. J. P. 126. 

1483a. .] — While on hire by the Admlty. a 

steam trawler was sunk through a collision 
with the M, The value of the trawler was 
agreed between the parties, but the Admlty. 
claimed, as bailees in possession, to recover 
as part of their damages intei^st from the 
date of the loss. The owners of the B. 
contended that interest was only payable 
from the date when the Admlty, paid the 
value of the trawler to her owners : — Held : 
under the Admlty. rule a bailee in possession 
was entitled to recover from a wrongdoer 
a complete equivalent of the chattel de* 
teriorated or lost, namely, its value at the 
time of the deterioration or loss, with interest 
from that date ; but, inasmuch as there was 
an a^eement between the parties that defts. 
should pay what the Admlty. had to pay to 
the owners of the trawler, interest on that 
payment only ran from the date of payment. 
—The Rosalind (1920), 90 L, J. P. 126 ; 87 
T. L. R. 116. 


PART UI. SECT. t7, SUB-SECT, 2.— 
C. (c). 

1437 i. Correction of report — Regis 
trar proeeedtng on wrong principle .] — 
Canadian Vickbbs 0o„ Ltd. t . The 
Susquehanna (1919), 18 Exoh. O. R. 
210 ; 44 B. L. K. 716.~CAN. 


Interest in Admlty. ca«es will be cal- 
culated on the damages allowed from 
the date of the collision ; 4c on pay- 
ments made in respect of wasres, & 
pa:mientB made by reason of the 
oollision, from the dates of such pay- 
ments, — Canadian DBEDaiNO Co, r. 



. >in the Admlty. in an action 
to recover for work done Sc material 
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supplied, the ct. will allow interest 
from the time of rendefinff of the bill 
after completion, In the absence of 
legal excuse for non-payment. — 
Winslow Marine Rx. sc Ship- 
building Co. V. The pAomoo, U924) 
2 D. L. B. 190 : [19241 Exoh. a R. 90 ; 
1 W. W. R. 930 ; 34 B. 0. R 1; OR 
* nom. The Pauixioo t>. 

Marine Railway & Sbip- 
[ CO., [1925] 2 D.L. R, 102.— 


PART III. SECT. 1$, SUB-SECT. 2. 
}480 i. Awarded from date of loss, 



Vol. t — ^Admimltsr. Cnm 1484--1604. 


14B4* Add^ Amioiaiion : — ^Rafd« The Joazmis Vatis 
(No. 2). [1^] P. 218. 

1487a. No expenditure or loss iueurred.] — On a 
reference to assess damages by collision 
interest is not awarded upon the sums 
allowed in respect of estimated repairs & 
estimated demurrage which will be incurred 
in future : i.e., upon items of the claim in 
respect of which no expenditure or loss has 
been incurred at the da^ of the reference. — 
The Napibe Stab, [1933] P. 136 ; 102 L. J. P. 
57 ; 149 L. T. 359 ; 49 T. L. R. 342 ; 18 
Asp. M. L, C. 400. 

1489a. Claim by foreign Government.] — 

(1) By Finnish law 2i per cent, of the iwde 
price of a Finnish vessel sold out of Finnish 
nationality is taken by the Finnish Govt. : — 
Held : the Finnish Govt, had no claim upon 
the proceeds of sale of a Finnish ship sold by 
the marshal under the powers of the ct. in a 
• default action in rem. 

(2) A party moving for payment out in a 
default action in rem must give notice to all 
persons who have intervened or entered 
caveais^ if persons wish to resist an applica- 
tion for payment out they must intervene 
or enter caveats^ otherwise they are not 
entitled to be heard. — T he Eva, [1921] P. 
464 ; 91 L. J. P. 17 ; 126 L. T. 223 ; 37 
T. L. B. 920 ; 15 Asp. M. L. 0. 424. 

1492. Add, Annotations : — Oenerally, Refd. The 
Stream Fisher, [1927] P. 73 ; The Beldis, 
[1936] P. ,51. 

1492a. After postponement — Decrease In 

value of ship — Liability of intervener causing 
postponement to give further security.] — In 

a mtge. action in rem pltfs., mtgees., in Jan. 
1926, recovered judgment by default con- 
demning the ship & ordering her sale by the 
marshal. Thereupon certain charterers, to 
whom the mtgors. had chartered the ship for 
a term of years, intervened, claiming a de- 
claration that the charterparty was binding 
on the mtgees. ; & by an order of Mar. 3 tho 
sale of the ship stood over pending the trial 
of the issue, upon the interveners giving 
security in an amount satisfactory to the 
registrar for loss arising from delay & any 
loss on sale due to a fall in shipping values. 
On July 15 the ct. gave judgment that pltfs. 
were not bound by the charterparty, that 
they were entitled to the judgment they had 
obtained, & that the -costs of & occasioned 
by the intervention should be paid by the 
interveners. On Oct. 14 the ship was sold by 
the marshal for £20,000 less than she had 
been valued at nine months previously. 
Pltfs. took out a summons for further 
security : — Held : although judgment had 
been given against the interveners & they 
were not appealing against that decision, the 
matter was still at large, as they were con- 
testing pltfs,* idaims before the registrar, & 
the int^veners could be ordered to give 
further security in respect of possible loss of 


capital & interest <Sfc for the marshal’s ex- 
penses ; the case must bo referred to the 
registrar to find what amount should be 
given what was the amount of pltfs.* 
damages under each head. — The Lobe 
Stbathcona (No. 2), [1926] P. 18 ; 96 L, J. P. 
168; 134L.T.5115 17 Asp. M. L. C. 24. 

1493. Add. Annotations : — Consd. The Kronprinz 
Olav, [1921] P. 62. Refd. Mersey Docks & 
Harbour Board v. Hay, [1923] A. C. 346. 

1493a. Unascertained liability — Right of court 

to delay distribution.] — The Kronprinz 
Ouk.v, No. 1551a, post. 

1496. Add. Annotation Consd. The Stream Fisher, 
[1927] P. 73. 

14a7a. Motion for payment in default action 

— Necessity tor notice,] — The Eva, No. 1489a, 
ante. 

1497b. Damage to ship whilst under arrest — 

Payment of damages into court^ — Cross-claim 
for damages for breach of charterparty.] — 

A vessel whilst under arrest in a necessaries 
action was damaged by the negligent naviga- 
tion of another vessel belonging to a party 
who had recovered judgment for damages for 
breach of charterparty in an action in the 
county ct. Liability for the damage to the 
extent of £21 I2s. was admitted. On a 
motion by pltfs. in the necessaries action for 
payment out of the proceeds, the owners of 
the vessel which h^ caused the damage 
claimed to deduct £21 12s. by way of set-off 
for such damage from their claim in respect 
of the judgnwnt recovered in the county ct. : 
— Held : claimants could not credit them- 
selves with £21 12s., but must pay that sum 
into the fund in ct. — The Maggie A. (1923), 
156 L, T. Jo. 191. 

1497c. Priorities — Several collisions.] — Where 

there has been more than one collision with 
the same vessel the maritime liens arising 
thereout, apart from laches, rank pari passu 
& not in the order of the dates of the re- 
spective collisions. — ^The Stream Fisher, 
[1927] P. 73 ; 96 L. J. P. 29 ; 136 L. T. 189 ; 
17 Asp. M. L. O. 169. 

Maritime liens generally, see Shipping. 

1499. Add. Annotations : — As to (2) Consd. The 
Beldis, [1936] P. 61. Retd. The Joannis Vatis 
(No. 2), [1922] P. 213 ; The Point Breeze, 
[1928] P. 185. 

1500. Add. Annotations : — As to (2) Consd. The 
Beldis, [1936] F. 51. Refd. The Joannis Vatis 
(No. 2), [1922] P. 213 ; The Point Breeze, 
[1928] P. 135. 

1601. Add. Annotation : — ^Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1502. Add. Annotation : — Retd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1504. Add. Annotations : — N.F. The Volant (1842), 
1 Wm. Bob. 383. Consd. The Mary Caroline 
(1848), 6 Notes of Cases, 536. Refd. The 


PART III. SECT, 18, SCB-SECrT. 8. PART lU. SECT, 18, SUB-SECT, 4. 

•t. Sate of ship — By marshal — Not 1485 Iv. Claim hy assignee of 

Uf^eTiaed as auditmeer — Bighi to fees .] — foreign diipowner.] — Alter sale of a 
The marshal, though not lioeiisod as ship & payment of all oosta Sc ohargea 
an auctioneer, is entitled to a double there remained in ot. a balanoe to the 

fee on the gross proceeds In selling a credit of the ship. On an appllcatloD 

vessel at auction by order of ot.— for payment out by a resident of Van- 
HaRNAjmxz V. Thb Bamhubuo (1921), oouver, who claimed to be the aaslgn^ 

21 Exoh. 0, R. 186 ; 30 B. O. R* 161 ; of the reputed owner who lived in 

C19211 3 W. W. R. 69.— CAN. California HeW .• the applioatlon 
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should be adjourned 8c published in 
Victoria 8c Vancouver by notice 6c 
advertisement for one month, the notice 
to be posted In the registry Sc served 
upon the ooilector of customs & 
the American Consul at Vancouver — 
TiiK Bprkuwat (1925), 35 B. O. R, 
319.~CAN. 
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Mellona (1848), 3 Wm. Rob. 16 ; The 
Benares (1860), 14 Jnr. 681 ; The Milan 
(1861), 5 L. T. 690. 

1505. Add. Annotation : — Refd. The Point Breeze, 
[1928] P. 135. 

1607. Add. Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1508. Add. Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1519a. Expenses of witnesses — Though not called.] 

— Where a charge for the attendance of such 
♦ a witness was allowed, because counsel in 
advising on evidence thought that the witness 
was necessary : — Held : that was a dangerous 
ground on which to proceed, & one upon 
which an allowance or disallowance ought 
not to be founded. — The Lord Strathcona 
(No. 3), [1926] W. N. 270, 0. A. 

1520a. Measure of compensation.] — While 

it has always been the practice, owing to the 
nature of their calling, to allow seafaring 
witnesses to be detained on shore to give 
evidence, & to allow them reasonable com- 
pensation for their detention, it is a question 
for the taxing master whether a party who 
seeks to charge his opponent with the cost 
of detaining an expensive witness has acted 
reasonablv in incurring the expense or 
whether he ought not to have examined the 
witness on commission. 

A taxing master should bear in mind that 
a witness duly summoned is bound to attend, 
& the witness is not entitled to receive, as 
the measure of his compensation, the exact 
sum he may prove he has lost by reason of 
the detention. He is, however, entitled to 
some compensation, & not merely . to the 
conduct money given him with his subpcena ; 

the wages he is earning may afford an im- 
portant indication of what is fair compensa- 
tion. But although this is correct in the 
case of seamen, as regards captains & other 
officers, as in the case of professional 
witnesses, their earnings cannot be taken as 
a fair criterion on which to base the allow- 
ance.— The Ibis VI, [1921] P. 255; 90 

L. J. P. 289 ; 126 L. T. 378 ; 37 T. L. B. 
557 ; 65 Sol. Jo. 614 ; 15 Asp. M. L. O. 
237, C. A. 

annotation .—ExpW. The Ibis VI (No. 2), [1922] P. 4. 

1520b. .] — The mate of pltfs.* fishing 

vessel, through being detained ashore for 
twenty-five days to give evidence at the trial 
of a collision action, was prevented from 
sailing on a voyage on which he would have 
earned £280 as his share of the catch. Pltfs., 
who were successful in the action, paid the 
witness the £280, &, on taxation, the assistant- 
registrar allowed the item in pltfs.* bill of 
costs as chargeable against defts. Defts. 
appealed, & the matter ultimately went to 
the Ot. of Appeal, which laid down certain 
guiding principles as to allowances to wit- 
nesses & sent the case back for reassessment. 
On reconsideration the assistant-registrar 
allowed the sum of £250, &: defts. again 
appealed j — Held : the assistant-registrar had 
properly applied the directions given by 
Lord Sterndale, M.R., in which War- 


rington, L.J., concurred, namely, that the 
amount to be awarded should be “ the 
reasonable compensation to a person of the 
class of the witness, taking into account all 
the circumstances & considering the wa^es 
which the witness was earning about the time 
of detention not as an absolute measure, but 
an important indication & guide of wbat is 
fair. The fact that all persons are under an 
obligation to giVe evidence when called upon 
should also not be ignored.” The appeal 
therefore failed. — The Ibis VI (No. 2), 
[1922] P. 4 ; 91 L. J. P. 44 ; 126 L. T. 266 ; 
38 T. L. R. 65 ; 16 Asp. M. L. 0. 427. 

1520o. Substitute for witness.] — The expenses of a 
substitute to join a vessel from which a 
witness is necessa 41 y taken are not allowable 
on taxation as a matter of course. — The 
Massilia, [1926] P. 180 ; 95 L. J. P. 109 ; 
135 L. T. 671 ; 42 T. L. R. 651; 17 Asp. 
M. L. C. 109. 

1521a. Costs of obtaining statements from Inde- 
pendent witnesses — Discontinuance of action.l 
— In a collision action, before pltfs. had filed 
their preliminary act or statement of claim, 
defts. +^ook statements from independent 
witnesses on other vessels. Pltfs. shortly 
afterwards discontinued the action. On the 
taxation of defts.* bill of costs the assistant 
registrar disallowed the costs of obtaining 
these statements, on the ground that there 
was “ a well-settled i)rinciple of taxation 
that a party is only entitled as against his 
opponent to incur such costs or expenses as 
will enable him to conduct his case at the 
stage which the proceedings have reached, & 
not incur expenses in anticipation of matter, 
which, as events turn out, never arise ” : — 
Held : R. 8. O., Ord. 65, r. 27 (29), was not 
limited in the way stated by the assistant 
registrar ; if solrs. could compel the dis- 
continuance of an action by collecting the 
necessary evidence, they were entitled to do 
so, & the costs in question were not 
prematurely incurred, & defts. were entitled 
to recover them from pltfs. on taxation. — 
The Channel Queen, [1928] P. 157 ; 97 
L. .T. P. 97 ; 139 L. T. 336 ; 44 T. L. R. 505 ; 
17 Asp. M L. C. 484. 

1521b. Fee of average adjusters — Numerous 
claims.] — On a reference to assess damages 
arising out of a collision, the claims of cargo 
owners against the fund paid into ct. by the 
owners of the wrongdoing ship, who had 
limited their liability, were presented to the 
registrar in the form of an average statement. 
On taxation, a fee of £1,000 was allowed to 
the average adjusters in respect of the pre- 
paration of the claims. On a summons to 
review this item : — Held : where, as in the 
present case, there were a number of claims 
to be dealt with, an average statement was a 
method of proof to which there was no 
objection in principle, involving as it did less 
expense than would be incurred in the pre- 
paration of many affidavits or in calling a 
number of witnesses from overseas ; it was 
irrevelant that the claimants had employed 
the same adjusters to prepare their claims in 
general average against underwriters ; & 

the fee of £1,000 was rightly allowed. — The 


PART III. SECT, 19, SUB-SECT. 1, 

tw. AOoimnce of items not in Table of Fees.] — Thb Pasohena v* The Grief, (19271 2 D. L. R. 757 ; [1027] Exoh. 
a R, 92 ; 11927] 1 W. W* R. 516 ; 38 B. O. R. 240.— CAN. 
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Normanstar, [1929] P, 283 ; 98 L, J. P. 

152 ; U1 L. T. 463 ; 45 T. L. R. 554 ; 18 
Asp. M. L. C. 63. 

1626. Add. Annotation -Expld. The Ibis VI, 
[1921] P. 255. 

1627. Add. Annotation : — Expld. The Ibis VI, 
[1921] P. 255. 

1536a. To persoiis claiming to have sus- 

tained damage — ^pearanoe at trial — 
Right to be heard.] — In an action of limita- 
tion of liability pltfs., the owners of the steam 
tug i?., addressed their writ in the usual 
manner : To the owners of the steamship 
i>. & all other persons claiming to have sus- 
tained damage by reason of the collision 
or collisions between the B. her tow the 
on the morning of Jan. 2, 1921.*’ Notice 
of the action was inserted in the press. At 
the trial the owners of the steamship T., who 
claimed to ha^^e sustained damage by reason 
of the collision or collisions between the II. 
Sc her tow & the X>., appeared by counsel & 
claimed to be heard. The owners of the 7\ 
had commenced an action against pltfs., but 
had taken no step other than appearance at 
the trial in the limitation suit : — Held : the 
writ made the owners of the 7’. parties to the 
action, & was served upon them by insertion 
in the press. — Cory LiaHTERAGE, Ltd. v . 
Daxton (Owners), The Harlow (1922), 153 
L. T. Jo. 121. 

1538. Add. Citation : — 4 Asp. M. L. 0. 27, n. 

Add. Annotaiioji : — Held, The Vigilant, [1921 ] 
P. 312. 

1641a. Waiver of.] — In an action of 

limitation of liability under M. S. Act, 1894 
(c. 00), s. 503, pltfs. did not file the usual 
affidavit verifying their statement of claim. 
The ownei’s & crew of the vessel injured in 
the collision, in respect of which judgincnt 
had been given against pltfs, in the previous 
action, & some cargo owners appeared by 
counsel at the trial & consented to a decree 
of limitation : — Held : a decree might be 
granted without requiring pltf. to file the 
usual affidavit.— The Coimbra (1923), 130 
L. T. 512 ; 16 Asp. M. L. C. 28S. 

1544. Add. Annotation : — As to (2) Refd. Mersey 
Docks Sc Harbour Board v. Hay, [1923] 
A. C. 345. 

1647, Add. Annotation: — to (2) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] 
A. C. 345. 

1548. Add. Annotation : — A/f to (2) Consd. The 
Coaster (1922), 91 L. J. P. 145. 

t548a. .] — Pltf. in an action of 

limitation of liability, who has paid to 
claimants a sum in satisfaction of a liability 
arising out of the colhskui, is under M. S. 
Act, 1894 (c. 60), 8. 503, entitled, in respect 
of such papnent, to share ratably with other 
claimants m the distribution of the limitation 
fund, even though such payment has been 
enforced by action in a foreign ct. — The 
Coaster (1922), 91 L. J. P. 345 ; 127 L. T. 

153 ; 38 T. L. R. 511 ; 15 Asp. M. L. O. 560. 

1551a. Unascertained liability — Right of 


plaintiffs in limitation suit to clain^ against 
fund.] — In Feb. 1917, two Norwegian 
vessels, the 0. Sc the O., came into collision 
Sc the C. sank. In Mar. 1917, the owners of 
the cargo laden on board the C. began an 
action against the owners of the O. in the 
Admlty. Ct. The action was heard in May, 
1919, when both vessels were pronounced to 
blame, Sc accordingly it was adjudged that 
pltfs. were entitled to receive a moiety of 
the amount of their damage from defts. 
Thereupon defts., the owners of the O., com- 
menced a limitation action against the 
owners of the C., the owners of her cargo, & 
all persons claiming to have received damage 
by reason of the collision. This action was 
heard in Feb. 1920, when a decree was pro- 
nounced limiting the liability of the owners 
of the O. to £8 per ton on the registered 
tonnage of the O. calculated in accordance 
with M. S. Act, 1894 (c. 60). The decree 
provided that all claims were to be brought 
in within three months Sc that claims not so 
brought in would be excluded from sharing 
in the limitation fund. Claims were filed 
by the owners of the cargo on the C., but 
although the owners of the C. entered an 
appearance they took no further steps in the 
limitation proceedings. Meanwhile, however, 
in Feb. 3919, the owners of the C. had com- 
menced an action in Norway against the 
owners of the O. Sc in June, 3920, when the 
reference was held in the limitation proceed- 
ings & the registrar made his repoH, the 
trial of the Norwegian action was still pend- 
ing. The owners of the O. accordingly took 
out a summons asking that the report be 
not confiraied Sc that they might have leave 
to file a claim against the fund in respect of 
any liability they might incur under the 
Norwegian proceedings. The judge declined 
to postpone the distribution of the fund Sc 
dismissed the summons. Pltfs., the owners 
of the O., appealed : — Held : (1) pltfs. had 
no absolute right under the limitation sects, 
of M. 8. Act, 1894 (c. 60), to have the dis- 
tribution of the fund stayed Sc to bring 
forward a claim when ascertained ; (2) 

limitation proceedings do not contemplate 
claims by pltfs., Sc the owners of the O. could 
not file a claim against the fund in their own 
right ; (3) had an application been made in 
proper form the ct. would have had a dis- 
cretion to extend the time before distributing 
the fund, in order to allow pltfs. to ascertain 
their liability under the i)ending Norwegian 
judgment Sc to apply to the ci. to adjust 
the distribution of the fund so that pltfs. 
might obtain credit for the amoimt payable 
under the Norwegian judgment; but, hav- 
ing regard to the lax>8e of time Sc to the 
fact that limitation proceedings contemplate 
that claims shall be brought in promptly & 
the distribution of the fund not be unreason- 
ably delayed, the Ct. had rightly exercised 
its discretion in refusiug to i>ostpone the 
distribution of the fund. — The Kkonfrinz 
Olav, [19231 P. 52 ; 90 L. J. P. 398; 325 
L. T. 684 ; 15 Asp. M. L. 0. 312, O, A. 

Annotation: — As to (3) Consd. The Coaster (1922), 91 
L. J. P. 145. 


III. SECT. 20, SUB-SECT. 1. 

»x. Hate of interest.] — In tbo absence 
any mlo In this State goveining the 


{ rate of interest in cases to wbJeh 
Merchant Shlpplngr Act, 1894, s. 603. 
apply, the praotloe of the- Admlty. Ct. 
in England mast b© followed. — T he 
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MILLIMUMUL (1929), 30 S. K. N. S. W. 
401 ; 47 N. S. W. W. N. 170, 191.— 
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1653a. .1 — The usual rule by which the 

sriocessfui pltfs. in a limitation suit are 
required to pay the costs should not be 
depart/cd from, notwithstanding that the 
litigation has been much more expensive 
than is usual in limitation actions by reason 
of the issues raised by defts. Nor ought pltfs. 
to recover thoir costs of giving bail in excess 
of the amount of their statutory liability. — 


QHAitLOTTB (Owners) r. Theory (iatb) 
(Owners), The Charlotte (1921), 153 

U T. Jo. 69. 

1553b. S. P. The Kathleen (1925), [1927] P. 
63, n. ; 69 Sol. Jo. 674. 

1554. Delete “ For full anns., see PiiAcrioE 
Pli-OCEDUBB.” 


Part IV.- 

StJB-SECT. 1. — From County Courts and 
THE City of London Court (p. 230). 

See, now. Administration of Justice (Appeals) 
Act, 1934 (c. 40), 8. 2 (1), 

1581. Citations .—For (1878) read “ (1877).” 

1596. For *^No appeal*’ read Right of appeal.” 

Add, Annotation : — Consd. The Royal Star 
(1927), 97 L. J. P. 49. 

1697a. Master censured but certificate not 

dealt with.] — A master, who has been cen- 
sured in respect of a casualty to his ship by 
a colonial ct. of inquiry, but has not had his 
certificate (British) cancelled or suspended, 
probably has a right of appeal under M. S. 
Act, 1894 (c. 60), s. 478, but certainly has 
the right under M. S. Act, 1906 (c. 48), s. 66, 
as being “ a person having an interest ” in 
the inquiry, who has appeared at the hearing, 
& is “ affected by the decision of the ct.” — 
The Royal Star, [1928] P. 48 ; 97 L. J. P. 
49 ; 138 L. T. 658 ; 44 T. L. R. 163 ; 17 
Asp. M. L, C. 417, D. C. ; svhseqnent pro- 
ceedingSf [1928] P. 144, D. C, 

1599. After this case add ; — 

-.] — See Shipping Casualties & Appeals & 
Re-hearing Rules, 1923, r. 20 h. 

1600a. .] — A British master holding a Board 

of Trade certificate received a notice of 
investigation calling upon him to appear 
before a Wreck Oomr.’s Ct. appointed to 
inquire into the causes which led to the 
casualty [the stranding of his vessel] & into 
all the facts connected therewith.” The 
notice contained no other statement of the 
questions intended to be raised, & no charges 
were specifically formulated against the 
master before or at the inquiry that he was 
in fault in connection with any of the matters 
on which he was examined. The ct. found 
the master guilty of an error of judgment in 
taking wrong helm action & in failing to stop 
& take soundings, ^ suspended his certificate 
for three months. The master appealed : — 
Held : the master, having had no notice of 
the charges on which he had been found in 
fanlt, had not had an opportunity of making 
his defence, & the decision of the Wreck 
Oomr.*s Gt. must be quashed & the certificate 
restored free from suspension. — The 
Chelston, [1920] P. 400 ; 90 L. J. P. 77 ; 
124 L. T, 223 ; 36 T. L. R. 688 ; 15 Asp. 
M. L. C. 168, D. C. 

PART IV. SECT. 2, SUB-SECT. t. 

1612 i. Who can appeal — CoUision — 

Both vessels to blame.j^Held : Where a 

judgment holds both vessels to blame 


-Appeals. 

1603a. .1— The Throstlegarth (1899), 

cited, [1906] F. at p. 312. 

AnnoUtUoy ^ : — Consd. The Carlisle, [1906) P. 301. 

1603b. .]--The Grecian (1902), [1928] 

P. 146, n., D. C. . 

1604a. Preliminary motion — As to right 

of appeal.] — The governor of a colony ordered 
an inqui^ to be held into the stranding of a 

did not deem it necessary to deal with his 
certificate. The master served notice of 
appeal on the Board of Trade, but the Board 
took the view that no appeal lay unless the 
officer’s certificate had been suspended or 
cancelled. A motion to determine, as a 
preliminary point, the question of the right 
to appeal was decided by the Div. Ct. in the 
master’s favour, &; at the subsequent hearing 
of the appeal the master was held not to have 
been guilty of the acts of negligence attributed 
to him : — Held : (1) as a matter of principle, 
as the Board of Trade had not ordered the 
inquiry, & merely api)eared on the appeal 
in discharge of a public duty, costs ought 
not to be awarde(3 against the Board ; (2 ) the 
question of the right to appeal, contested by 
the Board, raised a matter of public interest, 
&: the master was entitled to the costs of the 
preliminary motion. — The Royal Star 
(No. 2), [1928] P. 144 ; 97 L. J. P, 107 ; 44 
T. L. B,. 408 ; 17 Asp. M. L. C. 417, D. G. 

1610. Add, Annotation : — Refd. Campbell v, Poliak, 
[1927] A. C. 732. 

1611a. Costs.] — The Young Sid, No. 

1696a, post, 

1613a. Appeal out of time — Discretion of 

court to extend time — Objection that ^peal 
out of time not taken promptly.] — V^ere 
an api)eal from a decision confirming the 
report of the registrar & merchants in an 
action of damage by collision was out of 
time : — Held : as the objection that the appeal 
was out of time had not been taken at the 
earliest possible moment, the ct. would, in 
its discretion, hear the appeal. — T he Otto- 
KAB, [1921] W. N. 266, C. A. 

Annotation: — Apld. London S.S. & Trading Corpn. v, 
Russian Volunteer Fleet (1926), 135 L. T, 607. 

1620a. Advice to be In writing.]-— Where 

the Ct. of Appeal sits with nautical assessors 
it is convenient that the advice of the asses- 


Cor a collision# Sc where each party is 
actively claiming against the other for 
damages, it is open to each to appeal 
from such judgment by a eeparate & 
distinct appeal. In such a case each 
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must serve notice of appeal & give 
security to the other for co^ts of his 
appeal. — C anada Atlantic Transit 
C o. V, Eastkrn SS. Co.. Ltd. (Oat. 
Adm.). [1928] Ex. C. R. 60.— CAN. 
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flors should be elicited by written questions, 
80 that these questions & the answers may 
be ayailable in the House of Lords. — 
MEiiANi® (Owners) v. San Onofrb (Owners) 
(1919), 35 T. L. R. 607; 63 Sol. Jo. 662; 
[1927] A. 0. 162, n. ; mbeequent proceedings^ 
[1925] A. 0, 246, H, L. 

1622. Add. Annotation : — ^Refd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1926), 
95 L. J, P. 146. 

1685. Add. Annotations : — Consd. He Article X 
of Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 46 T. L. R. 67 ; 
Be Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A, C. 243. 

1640. Add. Annotation: — ^Refd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153. 

1642. Add. Annotation : — Refd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153. 

1642a. .] — Observations of Lord Sum- 

ner on the practice of the Ct. of Appeal 
in reviewing decisions of the Admlty. Ct. 
depending on the credibility of witnesses. — 
S.S. Hontestroom v. S.S. Sagaporack, S.S. 
Hontestroom v. S.S. Durham Castle, 
[1927] A. C. 37 ; 95 L. J. P. 153 ; 136 L. T. 
33 ; 17 Asp. M. L. 0. 123 ; svb nom. The 
Sagaporack, The Hontestroom, 42 T. L. R, 
741. H. L 

HofC Trading Oo. v. Be Rongemont 

U929), 34 Com. Gas. 291, Beld. Tlie Backworth, [19271 
P. 256; PowoU r. Streatbam Manor Nursing Home, [1935] 
A. 0. 243. 


1644a. Decision of court below not Interfered with 
— Joinder of plain tiHs convenient — & within 
rules locally applicable — Action In rem.] — 

Hill, Ship u. Cowan & Sons, 

No. 541a, ante. 

1646, Add. Annoiaiions : — Apld. The Kingsway, 
[1918] P. 844. Refd. Admiralty Comrs. v. 

S.S. Chekiang, [1926] A. C. 637 ; Admiralty 
Comrs. V. S.S. Susquehanna, [1926] A. C. 655. 

1648. Add. Annotations : — Refd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J.P. 153. 

1649. Add. Annotations : — Consd. S.S. Hontestroom 
V. S.S. Sagaporack, S.S. Hontestroom v. 

S.S. Durham Castle, [1927] A. C. 37. Refd. 
Powell V. Streatham Manor Nursing Home, 
[1935] A. C. 243. 

1655a. Failure to consider important matter 

— Maritime Conventions Act, 1911 (c. 57).] — 

Where a judge sitting in Admlty, has appor- 
tioned the blame between two wrongdoing 
vessels in accordance with sect. 1 of the above 
Act, the Ct. of Appeal, if it finds that he has 
not taken into consideration at all an 


obviously important matter, is bound to 
review his decision as to the apportionment 
of blame in the same way as it would if it 
had diffei'ed with him on the facts &; had 
found that one of the vessels was more blame- 
worthy as regards matters in respect of which 
she was not held to blame in the ct. below. — 
The Clara Camus (1925), 134 L. T. 60 ; 10 
Asp, M. L. C. 670, C. A.; revsd. on other 
grounds (1926), 130 L. T. 291 ; 17 Asp. M. L. C. 
I 171, H. L. 

1682. Add. Annotation : — Refd. The Modica, [1926] 
P. 72. 

1687. Add. Annotation : — Refd, The Stentor. 
[1934] P. 133. 

1691. Add. Annotation: — As to (1) Refd. The 
Modica, [1926] P. 72. 

1694, Citations : — For “ P. D. 218 ** read ** 8 

, P. D. 

Add. Annotation : — Refd. The Modica, [1926] 
P. 72. 

1695. Citation ;~~Por “ 27 T. L. R. 1 ” read “ 27 
T. L. R. 398.” 

Add. Citatimi : — on appeal, sub nom. Hero 
(Owners) v. Lord High Admiral op United 
Kingdom (Comrs. for Executing the 
Office op), [1912] A. C. 300, H. L. 

1695a. .] — ^Canton (Owners) 

V. Rhesus (Owners), [1928] W. N. 214 ; 31 
Lloyd, L. R. 289, H. L. 

Annotation : — Expld. Tho Young Sid, [1929] P. 190. 

' 1696. Add. Annotation : — Consd. S.S. Canton v. 

8.S. Rhesus. [1928] W. N. 214. 

1696a. .] — On appeal from a 

judgment in a collision action in which the 
judge of the county ct. had found both vessels 
to blame in the proportions of two-thirds <te 
one-third, the Div. Ct. reversed the judgment 
to the extent of holding the vessels to blame in 
equal degrees, & applte. were given the costs 
of the appeal. Resps. in the Div. Ct. appealed 
on the question of costs : — Held : by R. S. C., 
1883, Ord. 05, r. 1, the question of costs is 
left in the unfettered discretion of the ct. 
or judge, unless the judge can bo shown 
to have taken into consideration matters 
which are immaterial to the issue his decision 
is unappealable. — The Young Sid, [1929] 
P. 190 ; 98 L. J. P. 97 ; 141 L. T. 234 ; 
45 T. L. R. 389 ; 18 Asp. M. L. C. 22, C. A. 

Annotation: — Refd. The Stentor, [1934] P. 133, 

1697a. Appeal & cross-appeal dismissed — No 

apportionment.] — In an action of damage 
by collision pltfs.* vessel was held four- 
fifths to blame & defts.’ vessel one- fifth to 
blame. Defts. appealed & pltfs. cross-appealed. 
The Ct. of Appeal dismissed both appeal ct 
cross-appeal with costs. On taxation pJtfs.’ 
bill of costs of £802 145 . 6d. was taxed down 
to £765 175. 9d. q;he bill of costs of defts.. 
the unsuccessful applts.. lodged for taxation at 


PART IV. SECT, 4, SUB-SECT. 1. 

•a. In tsiimaiinQ weight of evidence — 
Witneseea not heard in court below .] — 
Where the trial Judge did not hear or 
see the wltne 8 se«, an appellate ct. is 
as competent to appreciate the facts 
^ estimate the credibility of the evt* 
dene© as the ct. of first inalanoe,— ■ 
Canadian Viokbrs Co., Ltd. v. the 
^usQtTKHANNA 0919). 19 Exch. 0. R. 
11^ ; 48 D. L. R. 461.— CAN. 


sb. Witnesseaheardin court below.] 

— Whore the local Jud^e In Admlty, 
has seen Sc heard the witnesses Sc was 
assisted by two asseeBors. the Ex- 
chequer Ct. of Canada, Bitting aa a ot. 
of appeal, should not interfere with the 
deoiaion of the Judge of first instance 
as regards pure questions of fact, 
unless it Is firmly of the opinion that 
such decision is clearly erroneous.-^ 
PRABEK t>, S.S. Azteo (1920), 80 Bxoh- 
a R. 89 ; 56 D. L. R. 440 ; (1981). 20 
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Exoh. C. R. 450 : 63 D. L. R. 5i3.— 

CAN. 

PART IV. SECT. 4, SUB-SECT. 3. — A. 
1660 ii. 

amount, of salrjige reward in m the 
diflcrotion of the ct., &, unlcBS the same 
Is excessive, an appellate tribunal 
ought not to interfere. — Ship Skneca 
V. MAODONAI 4 D, [1923] Evoh. C. R, 
177 ; affg., [1933] Exoh. C. R. IS.— 
CAN. 
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£1,935 105. Id., of which a moiety was 
claimed from pltfs., was taxed down to 
£91 4s. lid, on the ground that, beyond a 
possible slight prolongation of the hearing & 
a few small items in connection with the 
notice of the cross-appeal, defts.* costs had 
not been increased by reason of the cross- 
appeal. On a summons for a review of the 
taxation of the bills, Bateson, J., held that 
the bills must go back to the assistant registrar 
for apportionment of the costs of each side 
between the appeal & the cross-appeal, with 
reference to the actual course taken & the 
time properly occupied on the hearing of • 
the appeals. Pltfs. appealed : — Ueld : the 
learned judge was wrong in appljdng the 
principle of apportionment ; in the absence 


of a special order the principle of no apportion- 
ment laid down as to claim & counterclaim 
cases in Medioay Oil ^ Storage Co, v. Con- 
tinental Contractors, Ltd,, [1929] A. C. 88, 
applied ; & defts. (resps. to the cross-appeal) 
were only entitled to the extra costs which 
they had incurred by reason of the cross- 
appeal. — The Stentor, [1034] P. 183; 103 
L. J. P. 105 ; 162 L. T. 460 ; 18 Asp. M. L. 0. 
400, C. A. 

1698. Add, Annotation : — Refd. Nestor S.S. 

Owners v, Mungana S.S. Owners, The 
Mungana, [1930] 3 All E. R. 070. 

1708. Add, Annotations : — Apld. The Young Sid 
(1928). 45 T. L. R. 138. Befd. The Young 
Sid. [1929] P. 190. 


Part V. — Jurisdiction and Practice of other Courts having 

Admiralty Jurisdiction. 


1710. Add, Citation ; — 14 Asp. M. L. 0. 21. 

1715. Add, Annotation : — Consd. The Bcldis, [1930] 
P. 51. 

1717. Add, Citations : — svh nom. Re Perfect v, 
PoYNTEu, R. V, Essex County Court Judge, 
53 L. J. Q. B. 423 ; suh nom. R. v. Abdy, 32 
W. R. 754. 

1720a. Action on arbitration award relating 

to freight,] — The Bkldis, No. 00a, ante. 

1722. Add. Annotations : — Apld. The Norfolk Coast 
(1922), 153 L. T. Jo. 460. Consd. The 
Champion, [1934] P. 1. 

1723a. .] — A collision took place in the 

Thames between the dumb barge H. & the 
steamer C, Proceedings were commenced by 
the owners of H. in the High Ct., but the 
action was subsequently settled, the owners 
of the H, accepting £48 10s. in satisfaction 
of their claim. Defts. objected to payment 
of pltfs.’ costs on the Digh Ct. scale, on the 
gi'ound that the matter was within the 
Admlty. jurisdiction of the county ct., where 
the action should have been commenced: — 
Held : pltfs. were warranted in commencing 
proceedings in the High Ct. & were entitled 
to have their costs taxed on the High Ot. 
scale. — I’HE Norpoek Coast (1922), 163 
L. T. Jo. 450. 

Annotation : — Consd. The Champion, [1934] P. 1. 

1724a. Between ship & dumb barge In 

tow.] — Wliilo in tow of a tug, pltfs.* dumb 
barge, which was fitted with rowing chocks 
& a rudder, was brought into collision with 
defts.’ tug. Pltfs. brought an action in 
respect of the damage on the Admiralty 
side of the City^ of London Ct., & defts. 
moved to set aside the proceedings on the 
ground that the barge was not a ship & 
accordingly the ct. had no jurisdiction to 
entertain the action. The judge held that 
as at tho material time the barge was not 
being propelled by oars she was to be regarded 
as a ship & that accordingly the ct. had juris- 
diction to entertain the claim. Defts. 
appealed Hc/d ; the appeal failed ; (a) per 
Bateson, J., on the ground that the decision 


of the ct. below that the barge was to be 
regarded as a ship was right ; but (b) {per 
OuR.), even if the barge was not to be 
regarded as a ship, the decision could be 
supported on a gi^ound not argued in the ct. 
below, viz., that the old Ct. of Admlty. would 
have had jurisdiction to try a case of collision 
between two vessels in wliich one of the 
vessels involved was a ship ; subject to a 
pecuniary limitation the same jurisdiction 
was conferred on county cts. by County Ct^s. 
Admlty. Jurisdiction Act, 1S08 (c. 71), & 
County Cts. Admlty. Jurisdiction Amendment 
Act, 1809 (c. 51), merely enlarged the juris- 
diction to include cases of damage to ships 
caused otherwise than by collision did not 
restrict the words of sect. 3 of the earlier 
Act. — The Champion, [1934] P. 1 ; 103 
L. J. P. 9 ; 150 L. T. 318 ; 18 Asp. M. L. C. 
453 ; suh nom. The James and the 
Champion, 50 T. L. R. 39, D. C. 

Annotation : — Consd. The Beldis, [1936J P. 51. 

1725. Add, Annotations : — Consd. The Champion, 
[1934] P. 1 ; The Beldis, [1930] P. 51. 

1727. Add. Annotation : — Consd, The Champion, 
[1934] P. 1. 

1728. Add. Annotations: — As to (1) Consd. The 
Minerva (1933), 49 T. D. R. 663 ; The 
Champion, [1934] P. 1 ; The Bcldis, [1936] 
P. 51. 

1732. Add, Annotation : — Apld. The Norfolk 
Coast (1922), 153 D. T, .To. 450. 

1737. Add, Annotation : — Refd. The Champion, 
[1934] P. 1. 

1738. Add, Annotation : — Refd. The Champion, 
[1934] P. 1. 

1750. Add. Annolatfion : — Refd. The British Trade* 
[1924] P. 104. 

1751. Add, Annotation : — As to (2) Refd. The 
Ambatielos, The Cephalonia, [1923] P. 68. 

1752. Add. Annotation : — Refd, The Ambatielos, 
The Cephalonia, [1923] P. 68. 

1767. After this case add ; — 

See, now. County Courts Act, 1919 (c. 73), 
B, 13, Sched. 
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1766, Add, Annotation : — Held. Australia (Owners) 
V, Nautilus (Owners), The Australia (1926), 
95 L. J. P, 145. 

1789. After this case add : — 

See, now, Liverpool Corporation Act, 1921 
(c. Ixxiv,), s, 260 ; Liverpool Ct. of Passage 
Kules, 1934, r. 36. 

1794. Add, Citation 13 Moo. P. C. C, 132 ; 15 
E. R, 50. 

Add, Annotation: — Refd. The Yuri Mam, 
The Woron [1927] A. 0. 906. 

1794a. That of High Court before 1890.] — 

(1) The effect of Colonial Cts. of Admlty. Act, 
1890 (c. 27), 8. 2 (2), is to limit the jurisdiction 
of colonial cts. of admlty. established under 
the Act to the admlty. jurisdiction of the 
High Ct. of England, as it existed at the 
passing of the Act ; the extension of the 
admlty. jurisdiction of the High Ct. by Jud. 
(Consolidation) Act, 1925 (c. 49), s. 22, does 
not apply to colonial cts. of admlty. 

(2) The Exch. Ct. of Canada has not, imder 
sect. 22 (1) (xii) of the above Act of 1925, 
jurisdiction in rem to try an action for 


damages for breach of a charterparty. — The 
Yuri Maeu, The Wobon, [1927] A. C. 906 ; 
43 T. L. R. 698 ; 8 uJb nom , Snia Viscosa 
S ociETA, BTC. V . 8.S. Yuri Maru, Canadian 
American Shipping Co. v. S.S. Woran, 96 
L. J. P. C. 1.S7 ; 137 L. T. 747 ; 71 Sol. Jo. 
649; 17 Asp. M. L. C. 322, P. C. 

1796. Add. Annotation -Refd. The Yuri Maru, 
The Woron, [1927] A. 0. 906. 

1798. Add. Annotations: — As to (2) Refd. Ellis v, 
Stenning (John) & Son, Ltd. (1932), 101 
L. J. Ch. 401 ; Freshwater v, Bulmer Rayon 
Co., [1933] 1 Ch. 162. 

1799a. .] — The Vrouw Dorothea (1754), 

cited 2 Oh. Rob. at p. 246; 165 E, R. at p. 
304. 

1802. After this case add : — • 

.] — See Colonial Courts of Admiralty 

Act, 1890 (c. 27), ss. 4. 7, now. Statute of 
Westminster, 1931, s. 6. 

1811a. Action in rem for damages for breach 

of charterparty.] — T he Yuri Maru, The 
Woron, No. 1794a, ante. 


PART V. SECT. 6. 

a i. Plea of forum non con- 

veniens .] — Circumstances in which plea 
sustained. — SociI:t& du Gaz de Pakis 
». SooifeTit Anonymk de Navigation 
“ Les Armateurs Franoais/* [1926] 
S. C. (H. L.) 13.— SCOT. ' 
a ii. .] — Sheaf Steamship 

Co. V. COMPANIA TRANSMKDITER- 
RANEA, [1930] S. C. 660.— SCOT. 

Bc. Jurisdiction of Sheriff Cowrir— 
Sheriff Courts (Scotland) Act, 1907 
(c, 51), ss. 4, 0.] — SiucAF Steamship 
C o, V. COMPANIA TRANSMBDTTERRANEA, 

[19301 s, C. 660.— SCOT. 

PART V. SECT. 7, SUB-SECT. 1. 

oi. Necessaries .] — A claim for 

necessaries can be enforced in a colonial 
admiralty ct. by a suit in rem. — The 
Hkiwa Maru v. Bird & Co. (1923), 
1. L. n. 1 Ran. 78.— IND, 


PART V. SECT. 7, SUB-SECT. 2. 

0 ^. 253) i. ,]— Although 

the Exch. Ct. of Canada on its Admlty. 
side sits in Canada, it administers the 
maritime law of England In like manner 
as if the cause of action were being tried 
& disposed of in the English Ct. of 
Admlty. — Robillard v. The St. 
Roch &; Charland (1921), 62 D. L. R. 
145 ; 21 Exch. C. R. 132.— CAN. 


0 (p. 253) U. Necessaries — 

Ship not “ under arrest .*'] — Where a^hip 
is not under arrest & its owner is domi- 
ciled in Canada, the Exch. Ct. of Canada 
has no jurisdiction over an action for 
repairs or necessaries supplied to the 
ship. — Stack r. The Barge Leopold 
(1919), 18 Exch. O. 11. 325,— CAN. 


o (p. 253) iif. Claim for 

d/images for death of hu8l)and — Effect 
of Maritime Cimventions Act, 1914.]— 
PItf.’s husband was killed In a collision 
between the C. & a boat in which he, 
with another man, was engaged in 
fishing. Pltf, took action in rem in 
the Exchequer Ct, in Admiralty to 
recover dama^res : — Held : the Ex- 
t^equer Ct. had no jurisdiction to hear 
& determine the present action, Sc the 
Maritime Conventions Act, 1914, did 
not so enlarge the Jurisdiction of the 
Exchequer Ct. in Admiralty, as 
existing under the Admiralty Court 
Act, 186], as to give jurisdiction in 
actions like the present. — The Catala 
V. Dagsland (B. C.), [1928] 3 D. L. R. 
334 ; [1928] Exch. C. R. 8.3.— CAN. 


c<p. 253) iv, Collision — 

Darrmoes to cruiser. ]— The action Is one 


for damages resulting from a collision 
between pltf.'s boat & that of deft. 
The ct. found that the collision was 
due to the negligence of deft. : — Held : 
the Exchequer Ct. has original juris- 
diction in such a ease by virtue of 
Exchequer Court Act, 1927, s. 30 (d). 
— R. V. Jerry Petite. [1933] Ex. C. R. 
186.— CAN. 

f(p. 253) i. .]— 

Subject to the exceptions mentioned in 
Canada Shipping Act, 1906 (c. 113), s. 
191, in an action for seaman’s wages 
earned on a ship registered in Canada, 
where the amount of recovery is less, 
although the amount sued on is more 
than $200, the Exch. Ct. in Admlty. is 
without jurisdiction. — K ouamk v. S.S. 
Mapleoourt (1921), 21 Exch C. K. 
226.— CAN. 

f [p. 253) ii. .]— 

Held : subject to the exceptions 

mentioned in R. S. C., 1927, c. 186. 
s. 349, no suit or proceedings for 
recovery of wages under the sum of 
$200 can be Instituted by seamen or 
apprentices in the Exchequer Ct. of 
Canada on its Admiralty side. — 
Coffin & O’Flynn v. 'J'hb Protooo, 
[1930] Ex. C. R. 153 ; 2 D. L. R. 421 ; 
1 W. W. R. 558 ; 42 B. C. R. 347.— 
CAN. 

Bd. Stevedores* 8 claim.] — 

Pltf 8., stevedores, entered Into a 
contract to load a vessel on its arrival 
at Montreal. The captain of the ship 
refused to allow them to load the 
vessel, &* thereupon the ship was 
arrested on a claim for damages arising 
out of breach of the contract ; — Held : 
(1) the admlty. jurisdiction of the ct. 
was no greater than the admlty. 
Jurisdiction of the High Ct. of Eng- 
land ; (2) upon the facts the ct. had 
no jiirisdiction to entertain the action. 
— WOLFE V. S.S. Clearpool (1920), 
20 Exch. O, R, 153 — CAN. 

sa. .] — The Exch. Ct. of 

Canada has jurisdiction over stevedores 
claims. — J. P. Ferns v. The Ingklby, 
11923] Exch. C. R. 308.— CAN. 

Mariiime lien — Created by 

foreign law.] — See Nos. 348 1-iii, ante. 

si. Appellate jurisdiction — 

Necessity for leave to appeal — Inter- 
locutory judgment .] — The Exch. Ct., 
sitting In appeal, cannot entertain an 
appeal from an interlocutory decree 
wiihout leave having previously been 
obtained from either the local judge in 
admlty. or from the Judge of the 
Exch. Ct. — J ohnson & Mafkay v. 
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8.S. Charles S. Neff (No. 1) (1918), 
17 Exch. C. R. 155.— CAN. 


sg. S. P. Re 251 Bars of Silver Sc 
Sea Insurance Co. v. Canadian 
Salvage Assoon. (1915), 15 Exch. 
O. R. 367.— CAN. 

(1) Where by statute an appeal is 
given to the Exch. Ct, of Canada from 
an interlocutory judgment or order, 
upon permission so to appeal having 
been previously obtained, & when no 
such permission has been obtained, the 
ct. has no jurisdiction to hear thd 
appeal. 

(2) The Judgment of a local judge 
of admlty. confirming a taxation by 
the district registrar of the marshal's 
bill for services, etc., relating to the 
care of the ship whilst in his custody 
is an Inliorlocutory Judgment. — Mc- 
Cullough V. The Samuel Marshall, 
Eliasoph i>. Steel Co. of Can. 
(Quk.) (1922), 68 D. L. R. 729 : 21 
Exch. C. R. 351.— CAN. 

bL Appeal as to costs. ] 

— Semhle : appeals Involving merely a 
question of costs should not be enter- 
tained, more particularly when the 
appeal is from the decision of the trial 
judge confirming the findings of the 
taxing master, or when the matter is 
only one of quantum involving the 
exorcise of his disoretdon. — McCul- 
lough V. The Samuel Marshall, 
Eliasoph v. Steel Co. of Can. 
(QUE.) (1922), 08 D. h. R. 729 ; 21 
Exch. C. R. 351.— CAN. 

Bm. N o jurisdiction to 

hear appeal from Comnnssu>ner*jt Court 
under Canada Shipping Act .) — R. v. 
Perreault (1922). CO D. L- U. 671: 
21 Exch. C. R. 355.— CAN. 


Transfer of action from one 

admiralty district to another.] — Sec 
cases t i, w 1, post. 


sk. Salvage.] *; Kxcli(^quor 

Ot, sitting in admiralty' iw a Ct. of 
Record Sc has jurisdiction vn re?u m 
salvage claims whcr<‘ the res \yas 
within the jurisdiction when tJie action 
was begun.- -SiN-MAr Ltxe^ a. The 
“Huron.” [J936J 3 T). L. R. J89.— 
CAN, 


jexercis*' of Jurisdiction-Ap- 

pelldteJurCsdiotion— Questions of fact .] — 

Where the local Judge in admlty. has 
seen & heard the witnesses & was 
assisted by two assessors, the Exch. 
Ct. of Canada, silting as a ct. of appeal, 
Bbotild not interfere with the decLsIon 
of the judge of instance as regards 
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pure questiouB of fact* uuIcbb it is 
firmly of opinion that Buch decision Ib 
erroneous, — F baser v, 8,S. Azteo 
( 1920). 20 Exch. C. H. 89 ; 66 D, h. R. 
440; (1921), 20 Exch. C. R. 450; 

63 D. L. R. 543.— CAN. 

sp. Diamieml of ap- 

peal for want of proaecviion.l — There Is 
130 distinction in principle to be drawn 
between the inherent authority of the 
ct. to order the dismissal of a oaae on 
appeal for want of prosecution* & 
the dlBniisaol of one at first instance. — 
MoCtJu.o0OH V. The Samuel Mab- 

SHALL, ELIASOPH V, STEEL CO. OF 
Can. (Quk.) (1922), 70 D. h. R. 16; 
21 Exoh. C. R. 426.-—CAN. 

gt, Application for 

retention of hail hoTid in court or for 
re-arrest of ship.] — Application dis- 
missed. — Empire Stevedoring Co., 
Ltd. V, The Empress of Japan, 11927] 
2 1). L. R. 985 ; 38 B. O. R. 488.-— CAN. 

ti, Transfer of action — 

Convenience.]— -1.1) It is in the discre- 
tion of the ct. to order the removal of 
a suit from one district to another 
upon cause shown. 

(2) The determining factor in grant- 
ing such an order is that of general 
convenience to the partiefi. — Johnson 
V. The Charles S. Neff (1918), 21 
Exch. C. R. 171.— CAN. 


wl. — ,) — Ontheground 

of comity* the Slxch. Ct. wUl not 
entertain an application for the transfer 
of a cause from one admlty. district to 
another without the application having 
first been made before the local Judge. 
— Johnson & Maokat v. 8.8. Charles 
ft. Neff (No. 2) (1918), 17 Exch. C. R, 
168.— CAN. 

«v. Nova Scotia — Supretne Court of — 
Collision in harbour in provirice .] — 
Smith v, Ekcampois (N. S.), (1929] 2 
D. L, R. 926.— CAN. 


PART V. SECT. 7, SUB-SECT. 3. 

sw. Ififfh Court .] — The High Ct. Is 
a colonial ct. of Admlty. & has juris- 
diction In an action by consi^ees 
against a ship, the owner of which is 
not domiciled in Australia, for delivery 
in a damaged condition of goods for 
which the consignees hold a bill of 
lattiug iBBUod by the master of the 
ship. — SHARP (John) & Sons, Ltd. v. 
The Katherine Mackaxl (1924), 34 
C. L. R. 420.— AUS. 

8X. Application of Carriage of Oouds 
by Sea Act, 1924.)--In an action on a 
bill of lading In the Admlty. Juris- 
diction of the Supreme Court under 
Admiralty Courts Act, 1861, e. 6, for 
damage to goods in transit from the 
United Kingdom, the rights of the 


parties are governed by the rules 
contained in the Sohed. to the Carriage 
of Goods by Sea Act, 1924. — Parke, 
Laoet, HaRdib, ltd. V, The Clan 
Maofadyen (1929), 30 S. R. N. S, W. 
438 ; 47 N. S. W. W. N. 160.— AUS. 


PART V. SECT. 7, SUB-SECT. 6. 


rl. Tori of master within 

jurisdiction .] — If a tort is committed 
within the Juiisdiotlon of the ct. by 
the master of a ship, being a pere‘ 
grinus, against a member of his crew, 
also a peregrinus, the ot. has Jurls- 
diotion to arrest the tort feasor or hie 
goods, to try on action based upon 
the tort ; but the commission of euch 
a tort is not a ground for attaching the 
ship to found Jurisdiction unless the 
master has an Interest In the ship. — 
Nolan t>. S.S. Russel Havkrside, 
[1921] O. P. D. 136.— S. AF. 


* 2 , Action inrem — Necessaries — 

What law applicable ,] — In a claim 
in rem against the proceeds of a vessel 
for a sum of money alleged to have 
been expended for repairs & neces- 
saries in priority to prior mtgoes. 
of the vessel the law to bo applied 
is English admlty. law & not Roman - 
Dutch Law. — Crooks & Co. v. Agri- 
oul'pural Co-operative Union, Ltd.* 
^imi App. D. 423 ; 42 N. L. R. 216.— 


AERIAL NAVIGATION, 

See Street and Aerial Traffic. 


AFFRAY. 

See Ceiminal Law. 
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VoL I.— Agency. Cases 1— 91a. 


AGENCY. 


1. Add. Annotation : — Consd. Olayton-Greene 
V, De OourviUe (1920), 30 T. L. B. 790. 

2. Add. Annotation : — Refd, Petrie v. Red Bank 
Manufacturing Co. (1935), 28 B. W. O. C. 423. 

5. Add. Annotation : — Consd. Verner- Jeffreys v. 
Pinto, [1929] 1 Oh, 401. 

16. Add. Annotation : — Refd. Wisbech R. C. v. 

Ward, [1927] 2 K. B. 556. 

16. Add. Annotations : — Consd. Wisbech R. D. C. 
V. Ward (1927), 91 J. P. 200. Refd. Brightman 
V. Tate, [1919] 1 K. B. 463 ; Boynton v. 
Richardson (1924), 69 Bol. Jo. 107; Wisbech 
R. 0. V. Ward, [1928] 2 K. B, 1. 


Add. Annotation : — As to (2) Refd. A.*G. v. 
Be Keyser’s Royal Hotel, [1920] A. C. 608. 
21. Add Citation: — ^8 T. L. R. 194. 

Add. Annotation : — Refd. Taylor v. Bavies, 
[1920] A. 0. 636. 

27. Add. Annotation .’— Retd. Petrie v. Red Bank 
Manufacturing Co. (1935), 28 B. W. C. C. 423. 

28. Add. Annotation : — Refd. Simeons v. Burand’s 
Trustee, [1928] 2 K. B. 66. 

29. Add. Annotations : — Consd. Simeons r. 

Burand’s Trustee, [1928] 2 K. B. 66. Refd. 
Re Kaufman Segal <fe Bomb, Ex p. The 
Trustee, [1923] 2 Ch. 89. 


Part I. — The Relation of Agency 

19. 


37. 


40. 


42. 


68 . 


69. 

86 . 


88 . 


90. 

91. 


Part II. — Competency of Parties — Acts which can be 

done by an Agent. 


Add. Annotation : — Refd. Bodd v. Amalga- 
mated Marine Workers* Union, [1924] 1 Ch. 

lie. 91a. 


Add. Annotation : — Refd. Bodd v. Amalga- 
mated Marine Workers’ Union, [1924] 1 Ch. 
116. 

After this case add : — See, noiv, Law of Pro- 
perty Act, 1922 (c. 16), s. 128 (3). 

Add, Annotations : — Generally, Refd. Re Ellis, 
[1925] 1 Ch. 564 ; Huddersfield Fine Wor- 
steds V. Todd (1925), 42 T. L. R. 52. 

For ^'Dramatic Copyright Act, 1888,” read 
“ Dramatic Copyright Act, 1833.” 

Add. Annotation : — Apld. Re Blucher (Prince), 
Ex p. Bebtor, [1931] 2 Oh. 70. 

Add. Annotation : — Refd. Banbxiry v. Bank 
of Montreal, [1918] A. C. 026. 

Add. Annotation : — Refd. R. v. North Wor- 
cestersl}ire Assmt. Com., Exp. Hadley, [1929 
2 K. B. 397. 

Add. Annotations: — Apprvd. Civilian War 
Claimants Assocn. v. R., [1932] A. C. 14. 
Consd. Hungarian Property Administrator v. 
Finegold (1931), 100 L. J. K. B. 383. 

Apld. German Property Administrator v. 
Knoop (1932), 49 T. L. R. 109. Refd. Wigg 


V. A.-G. of the Irish Free State (1927), 96 
L. J. P. 0. 88. 

.] — By the Treaty of Versailles Germany 

undertook to make compensation for all 
damage done to the civilian population of the 
Allied <fe Associated Powers & to their property 
during the period of the belligerency of each 
as an Allied or Associated Power against 
Germany by the aggression of Germany & 
her allies, & moneys were received by the 
Crown under this article. By a petition of 
right the suppliants, as assignees of civilian 
claimants wno had suilered loss or damage 
by German aggression during the War, 
claimed on their behalf payment of compensa- 
tion out of the moneys paid or payable as 
reparations under the above article. The 
case made by the petition was that the 
claimants had sent particulars of their claims, 
first, to the Foreign Claims Office &>, after- 
wards, to the Reparation Claims Bepart- 
ment in accordance with the instructions 
of His Majesty’s Govt., that these claims 
had been duly verified by the Govt., & were 
included in the agreed total of claims for 
reparations which Germany was required to 
pa^ under the treaty, & that the Crown in 
inviting the claimants to submit their claims 


PART I. 


1 il. -.] — The relation of 

principal & agrent only arises when the 
iJorson called the agrent has authority 
expr^sed or Implied to act on behalf 
of the other called the principal, & 
consents so to act. — Smitlb v. Skat* 
tard (1919), 21 W. A. L. R. 19.— AUS. 


2i. .] — Held: in the circum- 
stances despite the dosigrnation of deft 
as agent by pltf.. the real roiatlonshii] 
Dotweeu the parties was that of pur- 
^laser & seller, — Bridgejfokp v. 
Dixon. 11918] B. D. L. 156.— S. AF. 

6 i* For ** AUS. read S. AF.'» 


Agent diaUnguUhed from — JoitU 
The distinction between 


the position of a Joint adventurer & 
an ordinary agent buying for his 
principal with the understanding that 
he is to be remunerated for ms aor- 
vices, pointed out. — Sutton w. Foust 
(1924), 56 O. L. R. 281.-— CAN. 

ai. .] — ^Where a consignee 

of goods for sale is authorised to sell 
them at a certain minimum priw $c 
told that wliatever amount he obtains 
above that price will be his commission, 
the relationship between consignor & 
consignee is that of principal & agent. 
— Rex Grocery v. Hioas & Keen, 
[1926] 3 I). L. R. 565 : [1926] 2 \V. W. 
R. 402 ; 19 Sask. L. R. 492.— CAN. 

26 iv. ■' — - .3 — GncR w. Van 

Aaist (Alta.) (1914), 28 W. L. R. 876. 
--OAH, 
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27 vUl. For " AUS.” read " S. AF 


27 xli. .] — Refts. gave to 

pltf. a written order to ship goods from 
England on account of dofta., pltf. 
ordered goods from a inanufacfnror 
In England to be shipped in per- 
formance of obis order ; — Held : the 
relationship between the parties wan 
that of principal Sc agent, not of 
vendor Sc purchaser. — Bur.TKitH v, 
Roope, [1922] N. Z. h. R. 549.-~N.Z. 

27 xiii. — J— PiKSSE V. Tas- 

manian, ETC. CO-OPEP.ATIVK ABSOON.. 
Ltp. (1919), 15 Tas. L. 11. 67. — AUS. 


h i. — — Shipping manager to 
marJeeiing association .} — Peahen v. 
Saskatchewan Livestock (3o-opera- 
TivB Marketing Assocn., Ltd., [1930] 
2 t). L. R. 63.— CAN. 



Cases 91a— 147. 


Enoush and Empiee Digest Supplement, 


had constituted itself an agent or a trustee 
for the claimants in respect of any money 
received by it from Germany on account of 
reparations, & that any such money was 
money had & received by the Crown to the 
use of the claimants : — Held : on demurrer 
by the Crown, the petition afforded no ground 
for the contention that the money received 
under the treaty was received by the Crown 
as an agent or a trustee for the claimants, 
or as money had & received to their use, & 
was bad as disclosing no ground of claim 
cognisable by the ct. — Civilian War 
Claimants Assocn., Ltd. v. B., [1932] 
A. C. 14 ; 101 L. J. K. B. 105 ; .140 L. T. 
169 ; 48 T. L. B. 83 ; 75 Sol. Jo. 813, H. L. 

Annotation : — Apld. German Property Administrator v. 

Knoop (1932). 49 T. L. R. 109. 

91b. Foreign sovereign power.] — In the agreement 
dated Dec, 28, 1929, between the British & 


Part Ml. — Classes 

127. Add. Annotation: — Consd. Stanlev (Montagu) 

A Co. V. Solomon (J. C.), Ltd., [1932] 2 K. B. 

287. 

127a. .] — Pltfs. bought from the first defts. 

a quantity of seed under a written contract, 
winch stated that the first defts., tliroiigh 
the agency of the second defts., acting as del 
credere agents, sold the seed to pltfs. The 
second defts. were paid a commission by the 
first defts., & received nothing from pltfs. 

The first defts. were unable to deliver the 


German Govts, as to the liquidation of 
German properties, & the agreement con- 
cluded with Germany at the Hague Con- 
ference, both ratified in May, 1930, there is 
nothing to show that the German Govt, 
was thereby expressly or by necessary im- 
plication purporting to act as agent or 
trustee on behalf of its nationals so as to 
give its nationals a right of action. 

The relation of trustee or agent which is 
alleged to exist between a Sovereign Power 
& the subjects of that Sovereign Power in 
the negotiation conclusion of a treaty is 
one which cannot exist in any State like 
ours &, I may add, in any State like that 
which now exists in Germany (Maugham, J.). 
— German Property Administrator v. 
Knoop, [1933] 1 Ch. 439 ; 102 L. J. Ch. 
156 ; 148 L. T. 468 ; 49 T. L. B. 109 ; 76 
Sol. Jo. 919. 


of Agents. 

goods. In an action tor damages : — Held : 
as the second defts. were not in fact the 
agents of pltfs. but only of the first defts., &> 
as the mere description of the second defts. 
as del credere agents, without any further 
words making them del eredere agents of 
either party in particular, did not make 
them agents of pltfs., the action failed 
as against the second defts. — Nouvelles 
Huileries Anversoises S. a. v. Mann 
(H. C.) & Co. (1924), 40 T. L. B. 804. 


Part IV. — Formation and Evidence of the Contract of 


Agency. 

133. Add. Annotation: — As to (1) Apld. Re t4>7. Add. Annotation : — Generally y Consd. St&nley 
Blucher (Prince), A’a; p. Debtor, [1931] 2 Ch. (Montagu) & Co. v. Solomon (J. C.), litd., 

70. [1932] 2 K. B. 287. 


PART III, 

sb. Mercantile agent — Automobile. 
cit'«Z<T.]“~HARK & Chase, Ltd. v. 
Commercial Finance Corpn., Ltd, 
(1928). 62 O. L. II. 601.— CAN. 

108 J. Broker.] — A broker is an aj?ent 
of a special kind. A broker who 
approaches a buyer or seller acts in the 
first instance as agent of tbo person 
who employs him, but directly the 
other party is aware of the fact that 
he is a broker, he becomes the agrent 
of both parties, not with a plenary 
power to bind both parties as he 
choose‘^, but to communicate between 
them until they are ad idem. — Jacobs 
Levitatz & Braude v. Kroonstad 
Roller Mills, 11921] O. P. D. 38. — 
S. AF. 

PART IV. SECT. 2. SUB-SECT. 1. 

149 iii. Statute of Alberta^ 

1906 (c, 27).J — It is merely the terms 
of the agency agreement, whether they 
may bo meagre or detailed, tliat must 
be in writing under the above Act. 
The price & the other terms of the pro- 
posed sale may or may not be men- 
tioned. If they are, In the olroum- 
fitanoes, on essential part of the 
agency agreement they ought to be in 
writing. But it is a question of 
Interpretation, even since the statute, 
wliether the terms mentioned as those 
of the proposed sale are intended merely 
as a basis on which the agent may 
negotiate or are intended to bind the 


agent strictly to a sale on; he named 
terms befoi*e ho can claim his com- 
mission. — K ing v. Scuon, [1918] 3 
W. W. R. 892 ; 44 l>. L. Ji. 111.— CAN. 

149 iv. — Heal Estate Com- 

mission Acty E.S.A., 1922 (c. 139), 
s. 2.] — The fact that a wTltton instru- 
ment evidencing an agreement for the 
sale of land does not contain all the 
terms of the agreement does not pre- 
vent it being sufBoiont to satisfy the 
proviso to the above sect., if It is one 
which the ct. will order to bo rectiflod 
to include the terms agreed on but 
omitted by mutual mistake, & which 
wlien so rootliled will be enforceable by 
the parties thereto subject to such 
legal or equitable defences available 
to either of them as the agent who 
offectod the agreement cannot be held 
accountable tor. — H anton r. Sted- 
MAN, [1925] 1 W. W, R. 642,— CAN. 

149 V. Au-otione.er8 ih Com- 

mission Agents* Act, 1922, ». 23 — 
Sufficiency of agency contract.] — ^o long 
aa the relationsliip of principal & agent 
in respect of the transaction is evl- 
donoed in writing, the mlsolilef aimed 
at by the above sect, has been duly 
met the requirements of the sect. 
satisQed, & the other terms of the 
agency contract may be effectively 
made & effectively varied verbally. — 
Canniffe V. Howie, [1925] S. R. Q. 
121 ; 19 Q, J. P. 67.— AUS. 

149 vl. .] — long as 

the relation ot principal & agent In 
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respect of the transaction in question 
htis been evidenced in writing, the 
roiitiiroments of the above sect, have 
boon complied with, & any document 
signed by pltf. at any time before 
miliou brought, wiiich evidences the 
essoritial fact, the existence of the 
relationship in respect of the trans- 
action In (luostiOQ, is sufficient to 
comply with the Act. It Is sufficient 
if the writing manifests a present in- 
tention of engaging or appointing the 
agent in respect of a transaction by 
any suitable words, whether contained 
In one document signed by deft., or In 
several documents, sufflciently inter- 
connected by internal reference, either 
dii’oct or Inferential, one or more of 
which are signed by deft., manifesting 
such intention on his part. — Skipper 
V. SYBMI8, [1925] S. R. Q. 129 ; 19 
Q. J. P. 47.— AUS. 

149 vii. .] — Roach v. 

Hough, 11920] S. R. Q. 24 ; 20Q, J.P. 
113.— AUS. 

Neoe«Hlt,y for oontraot to pay com- 
mission for services la reference U) the 
sale of land to be la writing, see Nos. 
1064 xiv a-lCC4 xiv 1, post. 

gl. Land Agents Act, 1912 — 

When applic(Me.}—Deft. intimated to 
pltf, that he had been Instructed to 
soil a property by private sale. Pltf.. 
an accountant, told deft, that he could 
introduce a probable purchaser, & 
would do so if deft, would pay pltf. 
half the commission payable by the 



Vol. L— Agency. Cases 156 — ^188a, 


156. Add, Annotation: — Reid. Thirkell v, Oambi, 
[1919] 2 K. B. 690. 

157. Add, A^inoiaiions : — Apld. GrindeU v, Bass, 
[1920] 2 Cb. 487. Reid. Thirkell v, Cambi, 
[1919] 2 K. B. 590 ; Raingold v, Bromley, 
[1931] 2 Ch. 307. 

164a. Counsel — Signing pleadings.] — B., the 

owner of freehold premises, agreed to sell 
them to E., but there was no memorandum 
in writing to satisfy Stat. Frauds. B. then 
agi'eed to sell the premises to G., & a valid 
contract was executed, which B. did not 
perform. G. brought an action for specific 
performance against B., who by her defence 
signed by counsel pleaded the contract with 
E. in terms that made the pleading a valid 
memorandum within the statute. Q. added 
E. as a deft, to the action; &; E., by a 
counterclaim, claimed specific performance 
of his agreement : — Held : counsel was tlie 
duly authorised agent of B. to sign tlie 
pleading to plead the contract with E., & 
although the signing of a memorandum within 
Stat. Frauds was not in the minds of either 
counsel or client, the pleading, as signed by 
counsel before E. was a party to the action, 
was a valid memorandum to satisfy the 
statute, & E. was entitled to judgment on 
his counterclaim, <&; G.’s action against B. 
must be dismissed. — Grindell v, BA8S, 
[1920] 2 Oh. 487 ; 89 L. .1. Ch. 691 ; 124 
L. T. 211 ; 36 T. L. K. 867. 

Aiinot aii ni Fan*, Smith v, Messers (1927), 44 
T. L. It. 48. 

165. Add, Annoiaiio)i8 : — Consd. Keen v, Mear, 
[1920] 2 Ch. 574. Distd. Ivewcock v. Bromley 
(1920), 127 L. T. 116. 

166. Add. Annotation : — Retd. Cohen v, Roche 
(1926), 95 L. J. K. B. 945. 

176a. .] — Chandler & Co. v, Winchester 

(1930), 74 Sol. Jo. 353. 


179. Add, Annotation : — -Consd. Blaustein v. Maltz, 
Mitchell & Co., [1937] 2 K. B. 142. 

182. Add. Annotation: — Aa to (1) Refd. Falcon 
V. Famous Players Film Co. (1925), 42 T. L. R. 
91. 

184. Add. Annotation : — Refd. lie Wilson, Wilson 
V. Bland, [1937] 3 All E. R. 297, 

188. Add. Annotation : — Folld. Marconi’s Wireless 
Telegraph Co. v, Newman, [1930] 2 K. B. 
292. 

188a. = .] — N. & B. were the holders 

by novation of a licence from pltf. co., to use 
Sd exorcise certain inventions relating to 
wireless apparatus wliich were the subject of 
letters patent owned or controlled by pltf., 
CO., subject to the payment of certain 
royalties by N. & B. to pltf. co. N. B. got 
into difficulties, & were unable to meet their 
obligations as they became due owing to 
overtrading, but they claimed to be stiU 
solvent. At a meeting of the trade creditors 
it was agreed that a committee of inspection 
should be appointed & that N. & B. should 
execute a deed of inspectorship. The deed, 
which was executed on May 6, 1928, was in 
the usual form, & in all material particulars 
the same as that considered by the ct. in 
Easierhrook v. Barker^ No. ife. By the 
deed N. & B., the debtors, in consideration 
of a release of their indebtedness to the 
assenting creditors, assigned their real 
personal estates to C. as inspector upon trust 
to allow N. <to B. “ henceforth to manage & 
carry on their said business ” subject to the 
covenants & conditions of the deed. N. & B. 
undertook to carry on the business or wind 
it up as the inspector <&; committee should 
tbink best. In a circular which was sent out 
, by C., the inspector, on Sept. 10, 1928, 
announcing that the deed of inspectorship 
had been executed, it was stated that “all 


owner of the property to deft, in the 
event of a safe being effected. Deft, 
agreed, & on the eamo day pltf. intro- 
duced B. to deft, with whom a sale 
was arranged, Pltf, in his evidence 
stated that he was not a laud agent, & 
for thd preceding five years had had 
no transactions for the sale of land 
except the one in qnostion :-^Ueld : 
the arrangement between the 'parties 
was not one of a series nor the com- 
menoemeiit of a series of transactions, 
but a solitary transaction, & pltf. was 
not a laud agent within the above 
Act. — CooKK IK Wallace (1914), 33 
N. Z. L. H. 1054.— N.Z. 

g ii. — .] — I^and Agents 

Act, 1912, fi. 13, applies only to persons 
carrying on land agency as a business, 
& does not extend to casual agency 
outside the scope of the agent’s 
business. — Clifton v. Johnstone, 
[1921] N. Z. L. R. 36.— N.Z. 

gili. E-XTccfo/. 3— The effect 

of Land Agents Act, 1912, s. 13, is not 
to make the contract of agency Illegal 
by reason of the want of written autho- 
rity, but merely to prevent the agent 
from’ recovering his commission by 
action. — Qlasoow v. Hood, [1920] 
N. Z. L. E. 680.— N.Z. 

g iv. Form of appoint- 

mimf.] — An appointment of a land 
agent under s., 13 of the above Act 
must be signed by the principal him- 
self &; is not sufficient If signed by an 
agent on his behalf. — Buchanan v. 
SAM30N, [1922] N. Z. L. R. 658.— 
N.Z. 

g V, Land Affents Act. 1921— 

Form of appoirUtneni-^Need not be in 


writing,] — Oliver e. Dickinson, [1927] 

N. Z. L. E. 411.— N.Z. 

Necessity for contract to pay com- 
mission tor services In reference to the 
sale of land to be in writing, see Nos. 
1664 xiva-1664 xlvl, post. 

PART XV. SECT. 3, SUB-SECT. 1. 

171 iv. .] — The onus of estab- 
lishing the authority of an agent is 
upon the person who seeks to bind the 
principal. — Stevenb v. Merchants 
Bank of Canada, [1020] 1 W. W. U. 
52 : 49 D. L. R. 628 ; 30 Man. L. R. 
46.— CAN. 

176 iv. For “ AUS ** read ”S. AF.” 

176 V. Claim to goods of princi- 

pal — In possession of third party .] — 
If a person other than the owner makes 
a demand for return of goods in pos- 
session of a third party, he should 
present credentials or some written 
authority to show that he is acting as 
agent of the owner. — Craio v. Mg- 
CREATH. [1922] 2 W. W. R, 1276.— 
CAN. 

176 yi. .1— PLUMB V, W. C. 

MacDonald Registered, Latimer v, 
Foster Tobacco Co., Ltd. (1924), 27 

O. W. N. 365,— CAN. 

176 vii. .1 — When actual au- 
thority of an alleged agent haa been 
negatived, a pltf. seeking to hold the 
alleged principal liable on the basis of 
ostensible authority either must show 
a holding out by the principal of the 
alleged agent aa such or must give proof 
of some custom on which ostensible 
agency can be predicated. — Robin 
Line S.S. Oo. v. Canadian Steve- 
doring Co., Seas Shipping Co. v. Cana- 
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DiAN Stevedoring Co., [1928] 3 

D. L. R. 85G ; [1928] S. C. R. 423.— 

CAN. 

pi. .] — Possession solely 

cannot bo evidence of both agency & 
authority, & the fact that one man is 
with another does not nooessarUy 
make one the agent for the other. — 
Turner v. Beaton (P. E. I.) (1908), 
4 E. L. R. 326.— CAN. 


177 V. ] — If A. has entered 

into a contract to purchase land It is 
open to B. to show by parol evidence 
that A. did so as his agent & to ask for 
a declaration of that agency. — 
VaSELENAK V. VASELkNAK, [1921] 1 
W. W. K. 889 ; 67 D. L. R. 37 ; 16 
Alta. L. R. 256 .— can. 

177 vi. .] — A husband obtained 

from his wife authority to act on her 
behalf : — Held : it. was competent to 
prove the authority by parol evidence. 

' — Walker v. Hendry, [1926] 8. C. 
855.— SCOT, 

177 vU. .]-- Where a contract 

is entered into by a person in his even 
name, but os agent of another, if in 
the contract itself tJion^ Is no special 
description or jissertiou of proi)erty the 
agency may he proved by paroL--- 
Musson V. Head, [1926] I D. L. K. 
965; 58 O. L. R. 210,— CAN. 

Q .] — Anderson v- Cameron 

(1857*), 6 Or. 285. — CAN. 

.] — whiti'aker t’. Taylor 

(Alta.*) (1911), 19 W. L. R. 662; 1 

W. W. K. 259. — CAN. 

- jji Crown Lumber Co. v. 

SAUmBERliV (AlU.) «« 

877 ; 11 D, L. R. 17 ; 4 W. W. H. 168. 
—CAN. 
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orders for goods required for the purpose of 
carrying on the business will b© issued on my 
official order forms in the usual way & will 
be paid for by me.” The inspector & the 
committee of inspection left the conduct of 
the business subsequent to the execution of 
the deed of inspectorship to N. & B. Pltfs. 
brought an action by which" they claimed 
royalties upon wireless sets constructed & 
sold by N. &; B. since Sept. 6, 1928. The 
action was brought against N. & B. <SC also 
against the inspector the members of the 
committee of inspection personally : — Held : 
N. B. did not become the agents of the 
inspector or of the committee to carry on 
the business, but the business remained the 
business of N. & B., & therefore pltfs.* claim 
for royalties against the inspector & com- 
mittee of inspection failed. — Marconi’s 
Wireless Telegraph Co., Ltd. v, Newman, 
[1930] 2 K. B. 292 ; 99 L. J. K. B. 687 ; 143 
L. T. 471 ; [1929-30] B. & 0. R. 223. 

189. Add, Citation : — 21 J. P. 4. 

Add, Annotatione : — As to {1) Consd. Kemp v. 
Elisha, [1918] 1 K. B. 228. Aa to (2) Refd. 
Bygraves v. Dicker, [1923] 2 K. B. 585. 

192. Add. Annotations : — Aa to (1) Consd. Perform- 
ing Right Soc. V. Oiryl Theatrical Syndicate, 
[1924] 1 K. B. 1. Refd. Performing Right 
Soc. V. Mitchell Sc Booker, [1924] 1 K. B. 762. 

196. Add. Annotations : — ^Dlstd. Keeling v. Pearl 
Assce. (1923), 129 L. T. 673. Consd. Paxman 
V. Union Assce. Soc. (1923), 39 T. L. R. 424. 
Apprvd. Newsholme v. Road Transport & 
General Insoe., [1929] 2 K. B. 356. 

203. Add. Annotations : — Consd. Brooke v. Bool, 
[1928] 2 K. B. 678. Refd. Pratt t>. Patrick, 
[1924] 1 K. B. 488. 

Sect. 4.— AGENCY OF NECESSITY (Vol. I., p. 293). 

For See Husband & Wipe ; Shipping Sc 
Navigation,” substitute as follows : — 

215a. Extent of doctrine.] — An agency of neces- 
sity can arise in other oases than that of 
carriers by land or sea or the acceptor of a 
bill of exchange for the honour of the drawer. 
Extraordinary circumstances, such as war 
conditions, which make it impossible for a 
buyer of goods on behalf of a principal abroad 
either to despatch them or to communicate 
with him, would entitle the buyer to sell the 


goods as an agent of necessity. But in 
order to establish an agency of necessity the 
agent must prove that there was an actual 
Sc definite commercial necessity for the sale, 
Sc that the transaction was bond fide in the 
interest of the principal. 

Where an agent in London bought skins 
in 1915 Sc 1916 to be forwarded to his principal 
in Roumania as the principal might direct, 
Sc in consequence of the occupation of 
Roumania by the Germans in 1910, the agent 
was unable to send the skins to his principal 
or communicate with him, & the agent there- 
upon sold the skins without authority : — 
Held : the agent had failed to establish 
agency of necessity because (a) the deteriora- 
tion of the furs might have been prevented 
by putting them in cold storage at a com- 
paratively small expense, <fe, moreover, they 
had steadily increased in value, Sc (b) the 
agent had not acted bond fide in selling the 
skins. — Prager v. Blatspiel, Stamp Sc 
Heaoock, Ltd., [1924] 1 K. B. 566 ; 93 
L. J. K. B. 410 ; 130 L. T. 672 ; 40 T. L. R. 
287 ; 68 Sol. Jo. 400. 

Annotation: — Cousd.Jebarar. Ottoman Bank, [1927] 2 K. B. 
264. 

SeCy also, original volume, p. 319, No. 390. 

215b. Repayment to agent of necessity.] — 

Pontypridd Union v. Drew, [1927] 1 K. B. 
214 ; 95 L. J. K. B. 1030 ; 136 L. T. 83 ; 90 
J. P. 169 ; 42 T. L. R. 677 ; 70 Sol. Jo. 795 ; 
24 L. G. R. 405, C. A. 

215c. .] — Observations by Scrutton, L.J., 

on the limits of the doctrine. — Jebara v. 
Ottoman Bank, [1927] 2 K. B. 254 ; 96 
L. J. K. B. 581 ; 137 L. T. 101 ; 43 T. L. R. 
369 ; 32 Com. Cas. 228, 0. A. ; on appeal, 
svb nom. Ottoman Bank v. Jebara, [1928] 
A. C. 269, H. L. 

Power to delegate In cases of supervening 
necessity.] — See original volume, pp, 390, 391, 
Nos. 939-942. 

Authority of carrier of goods — Land carrier.] — 

See Carriers, Vol. VIII., pp. 26, 35, Nos. 
151, 201. 

Master of ship.] — See Shipping Sc Naviga- 
tion. 

Authority of wife to pledge husband’s credit.] — 

See Husband Sc wife. 

Acceptance of bill of exchange for honour of 
drawer.! — See Bills of Ekchange, Vol. VI., 
pp. 415; 416. 


Part V. — Authority 

246. Add. Annotations Refd. Ralli v. Compafiia 
Naviera Sota y Aznar, [1920] 2 K. B. 287 ; 
Broken Hill Proprietary Co. v, Latham 
(1932). 49 T. L. R. 137 ; Adelaide Electric 
Supply Co. V. Prudential Assurance Co., [1934] 


of the Agent. 

A. O. 122 ; R. v. International Trustee for 
Protection of Bondholders Akt., [1937] A. C. 
500 ; St. Pierre v. South American Stores 
(Gath Sc Chaves), Ltd. Sc Chilean Stores (Gath 
Sc Chaves), Ltd., [1937] 3'All E. B. 349.’ 


PART IV. SECT. 8, SUB-SECT. 2. 

200 iil. — — — -.] — Listbsr V . Billy, 
[19301 1 W. W. E. 828 ; 3 D. L. B. 
635 ; 38 Man. L. B. 610.-— CAN, 

M5. Person entering itUo contract ** act* 
ing on t^ehalf of another ,**} — To say that 
a man entered into a oontraot ** acting 
on behalf of another " is to allege In the 
absence of any qualifying statement, 


that he entered Into It as the agent of 
that other. — ^L ind v. Spiobb Brothkhs 
(Afeioa), ltd., [1917] App. D. 147.— 
S. AF- 


PART V. SECT. 2, SUB-SECT. 1. 

340 V. — ^Ejfectofrat1A(xM(m clause,] 
-—Where the whole object of a ratlfloa- 
tiou ojause is to oarry on business in 

50 . 


the principars name, & the acts to be 
ratined, even when excessive, are 
specifically said to be acts done in the 
principal's name, the clause cannot 
be construed to change the whole 
natiu-d of the power by making the 
attorney the tmlvorsaJ agent of his 
' .—Bank of Toronto v. 

N, [1927] 4 D. L. B. 328; 

3 W. W. B. 10.— CAN. 
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272. Add* Annotation : — ^Refd* Keokitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

281 . Add* Annotations : — Consd. Beckitt v* Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. Refd. 
Underwood v. Bank of Livei*pool, Same v. 
Barclays Bank, [1924] 1 K, B. 775. 

288. Add* Annotation : — Refd. Beckitt v* Barnett, 
Pembroke & Slater, [1928] 2 K. B* 244. 

294. Add, Annotation Refd. Beckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

296a. Property held on trust for sale.] — 

The two pltfs. having, as joint tenants, 
bought land which by Law of Property Act, 
1925 (c. 20), s. 36, became vested in them on 
the statutory trusts for sale, agreed to sell 


it to deft*., & the conveyance was executed 
by one pltf. in person &: by an attorney on 
behalf of the other pltf. The power of 
attorney was expressed to give the sole & 
absolute control of all my property real & 
personal of every description situate Si, being 
at Bury & elsewhere in the County of 
Lancaster & whether owned by me solely or 
jointly with any other person or persons.’’ 
Deft, declined to accept the conveyance on 
the ground that a trustee for sale could not 
delegate the execution of the trust to his 
attorney. In an action for specific per- 
formance : — Held : the words used in the 
power of attorney applied only to property 
held in beneficial owneiship & not to property 


247 i. General 'jiowere — Limited by 

recital.] — A power of attiOraey onabling 
an agent to grant a leaae is not revoked 
by the return of the landlord to the 
United Kingdom, even though the 
document containing the power of 
attomey states that It is granted 
owing to the CTaiitor bei]^ about to 
depart from the United Kingdom. — 
Graham v. Manders (1918), 53 

I. L. T. 5.— IR. 

248 ix. Arpin V. 

LKCLAniB, (1930] 2 D. L. H. 427.— CAN. 

258 iii. — — There is no 

power In an agent, acting under general 
power of attomey, to present an 
insolvency petition on behalf of his 
principal, unless the power expressly 
authorises such act. — He Osman (1919), 
40 N. L. R. 17.—S. AF. 

t. (p. 301) For *^1886)'* read 
•*(1873).** 

277 iv. .] — Power to 

borrow money 8c seoure its repayment 
by mtge. la not to be Inferred merely 
from general powers added to an 
enumeration of specific powers in a 
puwvt of attorney, unless the exercise 
of such a power is strictly necessary 
to carry out the express purpose of 
the instrument or the acts specifically 
authorised thereby. — A ndrews v. Sin* 
OLAIR. [19231 2 D. L. R. 903 ; 2 

W. W. R. 106.— CAN. 

277 V. .] — A bare 

power of attomey to make & indorse 
notes. ohoQues, etc., does not authorise 
the attorney to raise loans on his 
principal’s credit for the principal 
iiimself or for the attorney’s own 
aocoramodation or for a third party : 
nor is such authoidty conferred by a 
general power given the attorney to do 
aU “ other acts & things for the pur- 
pose of oaiTyiug on any buslneas in 
my name.** The power to borrow 
money must be conferred in express 
terms, Sc when this power is alleged to 
be based on a power of attomey, the 
document must be read strictly. — 
Bank of Toronto v, Mathkson 
(S aak.), (19271 4 1). L. R. 328 ; [1927] 
3 W. W. R. 10.— CAN. 

283 U. .1— Applt. CO. 

gave to H., customs broker, a power 
of attomey “ to transact all business 
which ” applt. oo. ** may have with 
the OoUeotor of the Port of Montreal 
or relating to lihe Department of the 
Customs of one said Port . . . rati- 
fying & oonflnning all that . . . said 
attorney & agent shall do. , . ,** 
Cheques to the order of the collector 
of Oustoms were given to H. on his 
requisition for the payment of duties 
on goods imported by applt. co., 
these cheques being made by the latter 
for fixed amounts corresponding to 
the Invoices. Afterwards, t]irough 
fraudulent devices, H., having suo- 
oeeded In passing entries for much 
smaller sums than the quantity of 

f oods required, induced the Oustoms 
louse cashier to take the cheques thus 
issued by applt. oo. for a higher 


amount than the one apparently due. 
Sc either to apply the surplus In pay- 
ment of duties owing by third parties 
or to reimburse him in cash : — Held : 

( 1 ) it was within the scope of the power 
of attorney given to If. by applt, co. 
that he should receive, in cash from 
the custom offlclals, balances of 
cheques delivered by him to them, after 
deducting the duties payable in 
respect of entries made by H. on behalf 
of applt. CO. ; (2) it was not within the 
scope of the power of attorney that be 
should direct the application of 
balances of applt. oo.*b cheques in 
payment of duties owing by other 
customers. — C anadian Pacific Ry. 
Oo. V. R. (1917), 56 S. C. R. 374 ; 37 
D. L. ». 719.--^AN. 

283 lii, Power to withdraw 

from batilc.] — A joint savings account 
with a bank was opened in the names of 
pltf. Sc her husband. After the death of 
the husband pltf. gave her solr. a power 
of attomey, by wmoh he was authorised 
to withdraw money from banks or 
individuals Sc to deposit same in any 
other bank or other place. In pur- 
suance of the oral instructions of the 
solr., Sc on production of the power of 
attomey & a certified copy of letters 
probate of the husband’s the bank 
paid over the balance of the account 
to the husband’s exors. : — Held : the 
bank had acted rightly, — Ross v. 
Canadian Bank op Commerce (Alta.), 
(19271 3 D. L. R. 1056 ; (1927] 3 

W. W. R, 182.— CAN. 

287 I. See, also. No. 287 vi., poet. 

287 iv. Pmoer to discharge* 1 

— A power of attorney appointed the 
grantor’s wife his agent for the purpose 
of all dealings with his property, real 
or personal, in Canada. In the 
specfflo clause granting the power to 
execute instruments in connection 
mth hisTreal property, a discharge of 
mtgo. was not named as one of the 
Instruments : — 7/eZd .* the very general 
words used in the power of attomey 
covered the right of the agent to 
execute a discharge of mtge. — Re 
Land titles act. Re Registoation 
OP A Power op Attorney, 11918] 
2 W. W. R. 947.— CAN. 

287 V. .] — The dis- 

charge of a mtge. was executed under 
a power which, after authorising the 
attorney to sell the principal's lands & 
give receipts for the consideration 
money, gave power, upon payment of 
all or any debts, to give proper Sc 
sufficient acquittances Sc dlscuargea for 
same ; — HeM : sufficient autliority to 
sign the statutory certificate. — Lee 
V. Morrow (1866), 25 U. C. R. 604, — 
CAN. 

287 vi, — Power to give — To 

secure unpaid purohaee^-money.] — A 
transaction whereby an agent pur- 
chased land for cash on behalf of his 
principal & subsequently gave a mtge. 
on the land Sc a conveyance of other 
lands in satisfaction of the amount 
remaining impald : — Held ,• autho- 
rised by the agent’s power of attorney. 
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— Dinsmore V* Philip, [19181 3 

W. W. R. 457.— CAN. 

287 vii. — Power to invest 

on second mortgage .] — A power of 
attorney authorised the attorney ** to 
lend on mtg©., charge or lien of real 
estate any money belonging to ” the 
principal : — Held : the attomey was 
authorised by the power to lend money 
on the security of a second mtge. — - 
MoCittoheon V. Registrar op Titles, 
(19271 V. L. R. 93 ; 48 A. L. T, 137.— 
AUS. 


»d. Property — Power to transfer to 

hirnself .] — A husband had certain 
property put in his wife’s name. Hto 
hold a general power of attomey from 
her. Subsequently the husband, as 
his wife’s attorney, had the property 
transferred Into his own name ; — 
Held : the wife was entitled to have 
the transfer to her husband set aside. — 
Elpord V. Elford (1922), 69 D. L. R, 
284 ; 64 S. C. R. 126 ; [1922] 3 

W. W. R. 339 ; affg. 61 D. L. R. 40 ; 
14 Sask. L. R. 363.— CAN. 


295 Vii. — — Power to sign 

contract.] — Reap. co. having sold land 
to applt. gave to its agent in the 
Transvaal a general power of attorney 
conferring upon him “ full power to 
act on our behalf in all matters Sc 
things. that do or may afiect or concern 
us In S. Africa.” The power then 

g roceeded In the following words “ & 
1 particular but without prejudice to 
the foregoing generality ” to give 
particular instances of acts that the 
agent was empowered to perform : — 
Held : under the power the agent was 
authorised to sign the written contract 
of sale.— M easbook v. New Scotland 
Land Co., Ltd., Liquidator. [1922] 
App. D. 237.S, AF. 

so. Trading licence — Power to ap- 

ply for.] — A., a storekeeper, by general 
power of attorney appointed H. to 
manage Sc transact his business In 
Natal. At the date of appointment 
A. was trading under a licence ex fade 
good, but which later was declared 
void. H. applied for a new licence, 
but It was objected that he had no 
authority to make the application : — 
Held : the power of attomey was 
sufficient authority to H. for the 
purpose.- — H apfizeu. Jacobson (1919), 
40 N. L. R. 322.— AF. 


sf. Power granted by corporation to 
optdals for time being — Registrar en- 
titled to reguire proof that persons ear- 
„ power hold office.] — Re " 

Titles Acrr, Royal Trust Co.’s Case, 
(19211 3 W. W. R. 246.— CAN. 

shj. Power in blanhy — Authority to fill 
in terms — H^oppel of grantor ,] — The 
grantor of a power or attomey el^ed 
m blank is estopped in proceedings 
between himself k a third party from 
denying the grantee’s authority to fill 
in the terms appearing in the com- 
pleted i»owor Sc subsequently acte d 
upon by such third party,— S utter 
V. SOHEEPEHS, [1932] App. D. 166. — 
S. AF. 
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held on a trust for sale, <fe the action failed. — 
Green v, Whitehead, [1930] 1 Ch. 38 ; 99 
L. J. Ch. 153; 142 I.. T. 1; 46 T. L. R. 
11, C. A. 

800a* Effect of notice that powers exceeded.] — 
power of attorney contained a provision that 
“ the principal ratides & confirms & agrees 
to ratify & confirm whatsoever the attorney 
shall do or purports to do by virtue of these 
presents**: — Held: this provision did not 
preclude the principal from objecting to a 
dealing with Ms property by a person who 
had notice in ordinary circumstances that the 
agent was exceeding his authority, actual & 
ostensible. — Midiand Bank, Ltd. v. Reckitt, 
[1933] A. C. 1 ; 102 L. J. K. B, 297 ; 148 
L. T. 374 ; 48 T. L. R. 271 ; 76 Sol. Jo. 
165 ; 37 Com. Cas. 202, H. L. 

308a. Salesman — Authority to cancel sale.] — A 

salesman employed at a salary of £3 a week 
&; li per cent, on sales effected by him is not 
authorised to cancel sales made on behalf of 
Ms principal. — Leckenby v. Wolman, [1921] 
W. N. 100. 

315. Add. Annotation : — Refd. Lloyds Bank, Ltd. 
V. Bank of America National Trust A Havings 
Assocn., [1937] 3 All E. K. 312. 

328. Add. Annotation : — Refd. Holloway v. John- 

• son, [1934] A. C. 193. 

332a, .1 — Pltf. gave a power of attorney 

to T. & authorised him, in relation to pltf.*s 
affairs, to draw cheques on pltf.’s account at 
the bank without restriction. T. in fraud of 
pltf. drew a cheque on pltf.’s account, in favour 
of defts. in part-payment for a motor-car 
wMch T. had obtained from them for his own 
purposes on the hire-purchase system . Defts. 
knew that the cheque was drawn by T. as agent 
for pltf. In an action by pltf. to recover from 
defts. the proceeds of the cheque : — Held : as 
defts. knew that T. was paying his own debt 
to them with pltf.’s money, <Sc as T. had no 
authority to pay his own debts therewith, 
pltf. was entitled to recover. — Recktit v. 
Barnett, Pembroke & Slater, Ltd., [1929] 
A. C. 176 ; 98 L. J. K. B. 136 ; 140 L. T. 
208 ; 45 T. L. R. 36 ; 34 Com. Cas. 126, H. L. 

Annotations : — Apld. Midland Bank, Ltd. v. Heokitt (1932), 
48 T. L. R. 271. Re!d. Lloyds Bank v. Chartered Bank of 
India, AustraUa & China. U9291 1 K. B. 40; SUngsby v. 
Difltriot Bank, Ltd., [1932] 1 K. B. 544. 

332b. .] — Pltf. gave to one T., who was 

a solr., a power of attorney & authorised him 
to draw cheques on his, pltf.’s, behalf. T. was 
also acting as solr. for deft. & obtained 
from her a cheque for nearly £5,000 for the 
discharge of certain liabilities of which T. 
had informed her. At that time deft.’s 
banking account was, though deft, was not 
aware of it, about £1 ,500 short of the amount 
of the cheque T, drew a bearer cheque for 


- £1,500 on pltf.’s account & paid it into deft.’s 
account, the cheque showing on its face that 
It was drawn oy T. as attorney for pltf. T. 
was thus enabled to cash deft.’s cheque. 
Pltf., on ascertaining the facts, brought this 
action against d^ft. for a declaration that he 
was entitled to recover from her the pro- 
ceeds of the £1,500 cheque : — Held : as 
deft.’s bank had notice on the face of the 
£1,500 cheque that it represented money 
belonging to pltf., & as they had received it 
as agents for deft. had credited it to her 
account, pltf. was entitled to succeed. — 
Reckitt v. Nitnburnholme (1929), 46 

T. L. R. 629. 

838. Add. Annotation : — Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

338a. Authority to sign tor business pur- 

poses.] — Reaps, had two accounts with applt. 
bank at Sydney in connection with a business 
wMch they there carried on. They informed 
the bank in writing that the two managers 
of their business had authority together to 
sign & indorse cheques, to draw & indorse 
promissory notes & bills of exchange, & to 
transact on their behalf all business connected 
with the accounts. Banks in Australia 
frequently issue to a customer, in exchange 
for a cheque in favour of the bank, a cheque, 
described as a “ bank cheque,*’ drawn by the 
bap^ on itself in favour of a person designated 
by him, or to bearer. In exchange for 
cheques drawn in favour of applt. bank by 
the managers, the bank issued to one of the 
managers bank cheques payable to a name 
designated by him ; these cheques he 
fraudulently appropriated : — Held : applt, 
bank was not entitled to debit the bank 
cheques against resps. The manager had 
not implied authority to receive bank cheques, 
& the circumstances in which on certain 
previous occasions the manager had been 
allowed to give instructions as to the applica- 
tion of the amount of cheques drawn, made 
the evidence fall far short of the strong case 
needed to show an ostensible authority pre- 
vailing over written instructions. — Austra- 
lian Bank of Commerce v. Perel, [1920] 
A. 0. 737 ; 95 L. J. P. 0. 185 ; 135 L. T. 
586, P. O. 

370. Add. Annotations: — As to (1) Consd. Jones 
V. Waring & GUlow, [1926] A. C. 670. Refd. 
London Joint Stock Bank v. Macmillan 
Arthur, [1918] A. C. 777. 

371. Add. Annotations : — As to (1 ) Refd. London 
Joint Stock Bank v. Macmillan Arthur, 
[1918] A. C. 777; Guildford Trust v. Goss 
(1927), 136 L. T. 726. 

373. Add. Annotation : — As to (1) Consd. TA)ndon 
Joint Stock Bank Macmillan Sr Arthur, 
[1918] A. O. 777. 


PART V. SECT. 3, SUB-SECT. 1. 

si. Agents obtaining transfer of property 
to pHndpal — Authority to transfer pro- 
perty to third party. Applt. sola to 
D. land, a portion of which ho had not 
obtained transfer. Applt. instmcted 
resp., an attorney, to put the matter 
through ; reap, thereupon obtained 
transfer of the piece of land In question 
Into applt. ’8 name, Sc then grave trans- 
fer of the whole to D. i—Beld : resp.’s 
authority was wide enough to cover 
the coats incurred by him in obtaining 
transfer of the piece of land into 
applt. ’s name, — vStanton r. Allport, 
U9231 E. D. L. 155.-H5. AF. 


PART V. SECT. 3, SUB-SECT. 2. 

BO. Chrain market usage — Right of 
broker to close oiU customer.] — RusSjsll 

V . Canada West Grain Co., {1926] 3 

W. W. R. 608.— CAN. 


PART V. SECT. 3, SUB-SECT. 4.— A. 

340 ill. AuthorUy to draw 

cheques in prindpaVs name-^Agent 
drawing cheques to repay personal 
losses.^Xt a oo.’s branch manager, 
whose powers include rf*ceivtng money, 
depositing It in a bank in the co,’b 
name, & drawing cheques against such 

52 


funds in the co/s name for the pur- 
poses of Its business but not for hie 
own personal business, miMapproprlates 
its funds by drawing cheques in the 
CO.’S name to repay his own personal 
loans, the co. can recover the sums 
thus paid from those to whom they 
were paid, although the latter received 
them honestly & believing, as told them 
by the person paying them, that he 
had money coming to him from the 
C04 for commission Sc that he was 
authorised to draw cheques for these 
oommisslonfi. — L ondon Guarantre, 
etc., Co. V. ABBAMa & Kovbky, [1923] 
2 W. W. R. 1006.— CAN. 
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379. Add, Annotatioma : — Consd. London Joint 
Stock Bank v, Macmillan & Arthur, [1928] 
A. C. 777. Reid. Abigail v. Lapin, [1934] 
A. C. 491. 

382. Add, Annotation : — Reid. Underwood i\ 
Liverpool Bank, Batue v. Barclays Bank, 
[1921] 1 K. B. 775. 

386. Add. Armotaiions : — As to (2) Distd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China, [1929J 1 K. B. 40. Reid. Marconi’s 
Wireless Telegraph Co. v. Newman, [1930] 
2 K. B. 292. As to (3) Reid. Liggett (Liver- 
pool) V. Barclays Bank, [1928] 1 K. B. 48. 

387. Add. Annotations: — Distd. Lloyds Bank v. 
Chaitered Bank of India, Australia & China, 
[1929] 3 K. B. 40. Reid. Underwood v. Bank 
of Liverpool, wSamo v, Barclay’s Bank, [1924] 
1 K. B. 775; Tiiggett (Liverpool) v. Barclays 
Bank, [1928] 1 K. B. 48. 

388. A dd, Annotaiions : — Distd. Lloyds Bank u. 
Chartered Bank of India, Australia & China, 
[1929] I K. B. 40. Reid. Liggett (liverpool) 
V. Barclays Bank, [1928] 1 K. B. 48. 

390. Add. Ayinoiationa : — Consd. Prager v. Blatspiel, 


Stamp & Heacock, [1924] 1 K, B. 566. 
Reid. Jebarav. Ottoman Bank, [1927] 2 K* B. 


399. For “ bought note ” in catchwords read 
“ sold note.” 

406. Add, Annotation ; — As to (L) Apprvd. News- 
holme V, Road Transport <te General Insce., 
[1929] 2 K. B. 356. 

426. Add, Annotations : — Consd. Keen v. Mear, 
[1920] 2 Ch. 674. Apld. Lewcock V, Bromley 
(1920), 127 L. T. 116. 

* 427. Add,, Annotation ; — Reid. Thirkell v. Cambi, 
[1919] 2 K. B. 690. 

433. Add, Annotation : — Consd. Re Bebington’s 
Tenancy, Bebington v, Wildman, [1923] 1 
Ch. 559. 

434. Add, Annotation : — Reid. Bebington’s 

Tenancy, Bebington v. Wildman, [1921 ] 1 Ch. 
559. 

436. Add, Annotation : — Reid. Re Bebington ’s 
Tenancy, Bebington v, Wildman, [1921] 1 
Ch. 559. 


PART V. SECT. 3, SUB-SECT. 6. 

379 ii. ,]— Where a 

principal ontmatH an agent vrith indicia 
of title & a signed transfer, the trans- 
feree’s name being left blank, for the 
purpose of raising a cerl-aln sum on 
such securities, & the agent borrows 
a larger sum & fraudu'entlv appro- 
priates tbo difference, the lender being 
in ignorance of the amount speoifled 
by the principal, the principal cannot 
redeem the securities without paying 
the louder the amount lent. The fact 
that the transfer states a certain sum 
as consideration does not necessarily 
impose upon the lender the duty of 
Inquiring as to the limitations of the 
agent’s authority. — Mahan v, Man- 
NKSS, [19181 2 W. W. B. 191 ; 28 
Man. L. 11. 470 : 40 1). L. R. 136.— 
CAN. 


PART V. SECT. 3, SUB-SECT. 6.— A. 

397 ii. Avihority as such — Con- 

tract not complcteA.] — Kershaw v. 
United Artists (Man.), [1926] 1 

D. L, R. 738.— CAN. 

398 ii. AuiftAyrUy io sign con- 

tract — Contract providmo for payment 
of price by instalments. signed 
& gave to an agent a document in the 
following terras : — “ We hereby agree 
to aell the property for £6,700 nett, 
provided a sale takes place within 
fourteen days from date hereof. The 
above price to he clear of all com- 
mission charges.” The agent, within 
the fourteen days, signed a contract of 
sale by which the property was sold to 
pltf. for £6,700, payable £1,000 deposit 
(£/50 preliminary deposit, to be in- 
creased to £1,000 within one month), 
£2,250 within three months, & £3,450 
within six months, possession to he 
given after the second payment 
£2,250 at the end of the three months. 
There was no provision for interest on 
the balances — Held: the document 
signed by defts. was not an authority 
to the agent to sign a contract con- 
taining the above terms as to payment. 
—Boyd v. O’Connor, [19231 V. L. R. 
603.— AUS. 

398 iil. Contract containing 

penalty clause. 1 — Held : the existence 
of the penalty clause, which was not 
covered by the agent’s instructions. Sc 
was not separable from the remainder 
of the contract, justitiod the principal 
m repudiating the agent’s action, & 
the contract must be set aside. — l)u 


Preez V. Laird, [19271 App. D. 21. — 

S. AF. 

q i. General auttwriiy.] — Pltf. 

contracted with dofts. to purchase & 
deliver potatoes at an agreed price 
per bushel. The farmers from wliom 
the potatoes were to be purchased 
required cosh payments. Sc defta. 
agreed to make advances to put pltf. 
in funds for this purpose. Defts. were 
not prompt in providing funds, & pltf. 
oomplainod of the delay which ham- 
pered him in buying, Sc, in order to 
iuducc liim to (*.arry out the contract, 
defts.’ agent offered an advance ot 
2.'» cento per bushel on the contract 
price for four cartload.sof potatoes : — 
Held : the agent on the spot, looking 
after defts.’ intoresto, had a general 
authority eufflcieritly broad to cover 
t6e making of the contract for the 
advanced price. — L eoaoy v. Davison 
(1919,), 52 N. 8. R. 543.— CAN. 

r. This case was reversed (1916), 
22 C. L. R. 307. l>olete the words 
” no actual or apparent ” in the 
sentence, *' Held : O. had no actual 
or apparent authority to vary the 
written contract by substituting a 
later date for delivery.” 

sk. Agent agreeing to payment of com- 
pensalion to purchaser if iransaclion not 
completed — Aidhoriiy to sell. }— A claim 
by a proposed purchaser for damages 
on the ground of an agreement by the 
vendor’s agent for compensation to 
the purchaser should the contract 
not be made by the vendor, disallowed 
in the absence of any authority from 
the vendor to make such an agreement. 
— Thompson v. Lynne, [1921] 1 

W. W. R. 238 ; 56 D. L. K. 729.— 
CAN. 

b1. Salesman jnaking reduction ” in 
price. 3 — Held : principal not bound. — 
Mason Sc Dean, Ltd. v. Udovin, 
[1925] 1 D. L. R. 353 ; 67 N. 8. R. 
445.— CAN. 

sm. Solicitor's clerk giving v/nder- 
taking as to urithdrawal of Registrar - 
QcneraVs caveat — Authority as ajtch .] — 
Held : the solr. was personally bound 
by the undertaking. — Hawkins v. 
Gadrn (1925), 37 C. L. R. 183 ; 28 
S. R. N. 8. W. 382 ; [19261 Argus L. R, 
109.— AUS. 

PART V. SECT. 3, SUB-SECT. 8. -A. 

423 iv. Express authority to lei 

on weskly tenancy^Leasc granted for 
long iefrm,}^Pitt. was the owner of 
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premises lot to a weekly tenant. When 
the tenant left she recommended deft, 
to pltf. as a tenant. Pltf. never saw 
deft., but pltf. '8 husband arranged some 
form of lease with him, & thereafter 
ooUectod the rent, which was paid 
monthly, on behalf of pltf. Sc with her 
authority. In an action of ejectment 
deft, alleged that pltf.’s husband bad 
given him a lease for four years from 
Doc. 1 913, & that he was a tenant from 
year to year. Pltf. denied any know- 
ledge of a lease for a term, or that she 
had given authority to her husband 
to make such a lease : — Held : the 
fact tliat pltt.’e husband had collected 
her rent was no evidence that he had 
authority to make a loaHe for four 
years on her behalf. — Vooe v. Kerr 
(1911^). 19 N. 8. W. L. R. 34 ; 36 

N. 8. W. W. N. 19.— AUS. 

427 ii. Avihority to find pur- 

chaser or tenant.] — Deft, wrote to a 
land agent as follows : — ” Ro sale of 
hotel. I will take £2,500 for the free- 
hold, & stock Sc furniture at valuation, 
or wdll lease for a terra of five years, 
rent £5 per week. £1,000 walk in, 
walk out.” The agent submitted the 
property to pltf., who elected to take 
a lease. The agent drew up an agree- 
ment to lease the property upon the 
terms mentioned by deft., Sc signed 
it on deft.’s behalf; — Held: deft.’s 
letter did not authorise the agent to 
bind him by a concluded contract, 
but merely amounted to an authority 
to find a purchaser. — Quick e. Winter, 
[1920] N. Z. L. R. 98.— N.Z. 

an. Law agent — Authority io collect 
rented: manage property]. — A law agent, 
even though he may be employed to 
collect the rents Sc attend to the 
repairs of a property has no general 
authority to grant leases on behalf of 
his employer. The existence of such 
an autnority must be pi*oved by the 
person who requires to found upon it. 
— Danish Dairy Co. v. Gillf..spie, 
[1922] S. O. 666.--^5COT. 


ART V. SECT. 3, SUB-SECT. 8. — B. 

433 i. Agent — Without authority- 
Notice ralified .] — A notice to quit must 
le such that the tenant may safely act 
u it at the time of i*cceiving it. A 
Lotice by an unauthorised agent, 
hereforo, cannot be made good by an 
doption of it by tlie nriuolpal after 
he proper time for giving It.— S haik 
lbdool V. JUMA Mdsjid TRUST (1929), 
0 N. L. K. 75.— S. AF. 



Cases 44S-489C. 


English and Empire Digest Supplement. 


442. Add, Annotation : — ^Refd. Re Km^ht 

Hubbard’s Underlease, Hubbard v. Higbton, 
[1923] 1 Ch. 130. 

464h. Add, Annotation : — As to (1) Hefd. Poland 
r. Parr, [1927] 1 K. B. 230. 

4f65. Add, Annotation: — As to (1) Hefd. SaviU v. 
Harben (1919), 89 L. J. K, B. 47. 

467. Add. Annotation : — Hefd. Lloyds Bank, Ltd. 
V. Bank of America National Trust <& Havings 
Assocn., [1937J 3 AU E. R. 312. 

468. Add, Annotation : — Hefd. Lowther v, Harris 
(1926), 43 T. L. B. 24. 

469. Add. Annotations: — As to (1) Consd. Folkes 
V. King, [1923] 1 K. B. 282. Hefd, Lowther 
V. Han-is (1926), 43 T. I... B. 24. 

472. Add, Annotation: — As to (1) Hefd. Lowther 
V. Harris, [1927] 1 K. B. 393. 

477. Add. Annotations : — Consd. Folkes v. King, 
[1923] 1 K. B. 282 ; Lowther t?. Harris (1920), 
43 T. L. B. 24. Hefd. Lloyds Bank, Ltd. v. 
Bank of America National Trust <fe Havings 
Assocn., [1937] 3 AU E. R. 812. 

481a, Person living In house of hirer of goods.] 

— Steohmenger V, Attenborough (1894), 
11 T. L. B. 7, D. O. 

483a. Agent intrusted with motor car — To 

sell to specified person.] — Heap v. Motorists’ 
Advisory Agency, Ltd., No. 495b, post. 

484. Add, Annotation: — As to (1) Hefd. Lowther 
V. Harris (1926), 48 T. L. R, 24. 

485. Add, Annotation : — As to (2) Consd. Iiowther 
V, Harris (1926), 43 T. L. R. 24. 

485a. Improper sale.] — Pltf. was 

the owner of the A. tapestry & the L, 
tapestry, A: he gave to P,, a dealer in antiques, 
a limited authority to obtain A submit offers 
from possible purchasers. P. falsely repre- 
sented to pltf. that he could obtain i5525 for 
the A. tapestry, A pltf, allowcMi him to take 
it away for delivery to a purchaser, who in 
fact did not exist. P. then sold the A. 
tapestry to deft, for £250. Subsequently P., 
who never had authority to sell the L, 
tapestry, stole it from pltf. A sold it to deft. 
In an action for conversion deft, contended 
that P. had been in possession of the tapestries 
as a mercantile agent within the Act of 1889, 
A that as he had bought them from P. in good 
faith he had acquired the property in them. He 
also contended that pltf. had held out P. as 
a person with authority to sell A was estopped 
from saying that P. had no such authority 
in fact ! — Held : (1) although P.’s authority 
was limited, A although he was not acting for 
any principal other than pltf., yet these facts 
did not prevent him from being; a mercantile 
agent A in the circumstances he was a mer- 
cantile agent A in possession of the A. 
tapestry with the consent of pltf., A as to 
that tapestry the defence under the Act of 
1880 was established ; (2) as to the L. 

tapestry, as P. was never in possession of it 


with pltf.’s consent, the defence under the 
Act failed, A, as pltf. had never represented 
to deft, that P. had authority to sell it, there 
was no estoppel, A pltf. was entitled to 
recover the value of the L. tapestry alone.— - 
Lowther v, Harris, [1927] 1 K. B. 393 ; 96 
L. J. K. B. 1 70 ; 136 L. T. 377 ; 43 T. L. B. 24. 

Annotaiione: — Ae to (1) Distd. Budberg v. .Terwood & Ward 
(1U34), 51 T. L. B. 90. Eefd. Lloyds Bank, Ltd, i?. Bank 
of America National Tnist & Sayinga Aaaocn., [1937] 3 
All E. R. 312. 

487. Add. Annotations : — As to (I ) Distd. Kempler 
V. Bravingtons (1925), 133 L. T. 680. Hefd. 
Lowther ik Harris (1926), 43 T. L. B, 24. 
As to (2) Distd. Kempler v, Bravingtons 
(1926), 133 L. T. 680. 

488. Add, Annotation : — Hefd. Lowther v. Harris 
(1026), 43 T. L. B. 24. 

' 489. Add. Annotation : — Held. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. C. 53. 

4 S 9 a. Purchaser under hire-purchase agree- 

ment.] — H.. a dealer in motor vehicles, A 
defts., a finance co., entered into a transaction 
for the sale of a motor lorry by H. to defts. A 
the letting of the lorry by defts. to H. on an 
agreement in the form of a hire-purchase 
agreement. The transaction was carried 
out by means of the printed forms used by 
defts. in their business, which were more 
appropriate to a case in which they bought 
a vehicle A let it on hire-purchase to a third 
party, than to the present case. H. being in 
possession of the lorry then fraudulently sold 
it to pltfs,, who were not aware of the pre^dous 
transaction between H. A defts. The pay- 
ments due from H. to defts. under the hire- 
purchase agp*eement between them having 
fallen into arrear, defts. resumed possession 
of the lorry A refused to deliver it to pltfs. 
at their request. Pltfs. thereupon brought 
an action against defts. claiming delivery up 
of the lorry or damages for its detention : — • 
Held : H. was not in possession of the lorry as a 
“ mercantile agent ” within Factors Act. 
1889 (c. 45), 8. 2 (1), but as a bailee, A there- 
fore the sale of the lorry by him to pltfs. 
was not rendered valid as against defts. by 
that sub-sect.— Staffs Motor Guarantee, 
JjTD. V. British Wagon Co., Ltd., [1934] 2 
K. B. 305 ; 108 L. J. K. B. 613 ; 161 L. T. 396. 

Annotation : — Distd. Union Transport Finance, Ltd. r. 
Ballardio, [1937J 1 K. B. 510. 

489b. On© customer— Necessity for business 

relationship.] — A person may be a “ mer- 
cantile agent ” although lie has only one 
customer. To come withip that designation 
he must act in the particular transaction in a 
business capacity A not simply as a friend 
of the owner of the goods. — Budberg v. 
.Terwood A Ward (1934), 61 T. L. B. 99 ; 
78 Sol. Jo, 878. 

489c. Pledge of documents — Surrender of 

documents to pledgor on trust for sale,]— 

Pltfs., who had advanced money to H. A Co. 


PAHT V. SECT. 3. SUB-SECT. 9. 

BO. Bank manaoer eonsetUino to addi- 
Hon of bank aa plmrUiff-^General enUho- 
rity as such. 3— A local manafirer of a bank 
hae authority to give conaont In writing 
for the adding of pltf. If there be 
any reasonable doubt whether the 
signature to the consent Is In reality 
his signature, the order should be that 


the bank be added as a party pltf. op 
filing the necessary consent. — Kusoa 
V. PsiAT <1922).6S D, L. R. 408:16 flask, 
L. R. at p. 326 ; (19221 2 W. W. R. 
174 ; reesg. U Bask. L. B. 324.— CAN. 

PART V. SECT. 3, SUB-SECT. 10.— 
A. (a) i. 

sff. Factors Act, R, S. 0„ 1927— 



Agent for sale of jewellery company ,] — 
The agent of a jewellery oo. to whom 
jewellery is entrusted to sell for cash 
or under a conditional sale agreement, 
1$ a “ meroantile agent ” within 
Facstors Aot, R. S. O., 1927.— Pao- 
Crkdit Jkwelljchs, Ltd. v. 

JN, [19381 1 D. L. R. 598 ; 69 

a O. O. 161.— CAN, 
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on the security of documents relating to 
merchandise, surrendered the documents to 
S. & Oo. to enable them to sell the mer- 
chandise as trustees for pltfs., a course of 
business wliich had been adopted by the 
parties for some years. S. & Co., unknown 
to pltfs., pledged the documents with defts. 
who acted in good faith & without knowing 
that the transaction was not in order. Pltfs. 
having sued defts. for the return of the docu- 
ments or damages for their detention or 
conversion :—IIeld : pltfs.’ claim failed, since 
they were owners of the goods represented 
by the documents within Factors Act, 1889 
(c. 45), s. 2 (1), as being in a position to give 
instructions for, & assent to, a sale of the 
goods & the pei*sons to whom, or in trust for 
whom, the proceeds of the sale were iDayable, 
<to S. Ac Co. were their mercantile agents within 
the sub-sect, in possession of the documents 
with their consent, so that the pledge of the 
documents by S. Ac Oo. to defts. in the ordinary 
course of their business was as valid as if S. 
& Co. had been expressly authorised by pltfs. 
to make the same. — Lt.oyds Bank, Ltd. r. 
Bank of America National Trust Ac Sav- 
ings Assocn., [1937] 2 K. B. 031 ; [1937] 
3 All E. R, 312 ; 100 L. J. K. B. 897*; 157 
L. T. 38 ; 53 T. L. R. 840 ; 81 Sol. Jo. 612 ; 
42 Com, Cas. 342. 

490a. Act of 1889 — Goods let on hire to employee 
of seller. — On May 17, 1935, T., a branch 
manager of pltf. co., bought for Ac on behalf 
of the co. from C. a motor-car which was 
forthwith let on liire under a hire-purchase 
agreement to F., an employee of C^, who was 
not in a financial position to buy a car on any 
terms. C. T. Ac F. all knew that the liire- 
piirchase transaction was not genuine in the 
sense that it was never inttmded that F.’s 
jiart in it should be a real one or that the car 
should be delivered to F., either by its 
physical transfer to his custody or by C. sub- 
mitting to hold it as his bailee. C. made 
such payments to pltf. co. as were made imder 
the agreement between the co. Ac F., &, 
although F. had agreed not to change the 
permanent garage of the vehicle, wliich was 
expressed f.o be at his mother’s rt^sidence, nor 
to part with its possession or control, Ac had 
signed a document acknowledging tiiat he 
had received delivery of the car, the car 
remained in O.’s garage, in his possession* Ac 
imder his control. On Aug. 9, 1935, O. let 
the car on hire under a further li ire-purchase 
agreement to deft., who took it in good faith 
Ac without notice of the ’ transaction between 
C. Ac T. In an action by p)ltf. co. to recover 


the car from deft. — Held : that 0., having 
sold the car to pltf. co., had continued in 
possession of it within Factors Act, 1889 
(c. 45), s. 8, with the result that the delivery 
or transfer by 0. of the car to deft, had the 
same effect as if O. had been expressly 
authorised by pltf. co. to make the same, & 
pltf. co. coifid not, therefore, succeed in the 
action. — Union Tkansport Finance, I/td. 
V . Baixardie, [1937] I K. B. 510 ; [1937] 
3 All E. B. 420 ; 106 L. J. K. B. 268 ; 156 
L. T. 142 ; 53 T. la, R. 240 ; 81 Sol. Jo. 169. 

492. Add, Annotation : — As to { 1 ) Dlstd. Uaurie & 
Morewood v. Dudin, [1925] 2 K. B. 383. 

494. Add. Annotation : — As to (3) Refd. Madras 
Official Assignee v. Mercantile Bank of India, 
3::.td., [1935] A. 0. 63. 

495. Add. Annotations: — As to (1) Consd. Folkes 
V. King, [1923] 1 K. B. 282 ; 31<ake th Simmons, 
[1926] 2 K. B. 51. Refd. Heap w. Motorists’ 
Advisory Agency, [1923] I K. B. 677 ; 
Liowther v. Harris (1926), 43 T. L. B. 24. 
Generally,, Consd. B tiller Ac Co. v. Brooks 
(T. J.), Ltd. (1930), 142 L. T. 676 ; London 
Jewellers, Ltd. v. Attenborough, London 
Jewellers, Ltd. v. Robertsons (London), Ltd., 
[1934] 2 K. B. 206. Refd. Staffs Motor 
Guarantee, Ltd. v. British Wagon Co., [1934] 
2 K. B. 305. 

495a. Act of 1889 — Agent obtaining possession by 
trick — Authority to sell — At specified price.] 

— The owner of a motor car delivered it to 
a mercantile agent for sale. The owner stipu- 
lated Ac the agent agreed tliat the car should 
not be sold at less t]^n a specified price with- 
out the owner’s permission. The agent in- 
tended from the beginning to sell the car 
immediately for the best price he could get 
Ac to use the proceeds for his own pur- 
poses. On the day on which he got the 
car he sold it for less than the specified 
price to a purchaser who bought it in good 
faith Ac without notice of the agent’s 
fraud. The agent misappropriated the pro- 
ceeds. The car was subsequently purchased 
by deft. In an action of detinue by the 
owner of the car against deft. ; — -Held : 
(1) deft, acquired a good title by virtue 
of 1889 Act, s. 2 ; (2) the mercantile 
agent had not rendered himself liable to 
be convicted of larceny by a trick, inas- 
much as he was authorised by pltf. to 
pass the property in the car to a purchaser ; 
(3) as pltf. in fact consented to the mer- 
cantile agent having possession of the car, it 
was immaterial whether the latter committed 
larceny by a trick. — Folkks v. King, [1923] 
1 K. B. 282 ; 92 L. J. K. B. 125 ; 128 L. T. 


PART V. SECT, 8, SUB-SECT. 10,— 
A. (a) vi. 

BP. Dealer in possession of goods — 
Course of hvMnesa to sell.] — Pltf., a 
naanoing oo., took an assignment of 
an agreement between motor oar 
d^ers & tholr manager for the con- 
ditional sale of a motor car. The 
agreement & the assignment were duly 
registered. Pltf. left the oar In the 
possession of the dealers knowing that 
It would be on the latter’s premises 
for the purpose of re-sale. The 
manager onectM a sale of the car to 
deft., who paid the dealers therOfor 
knowing nothing of pltf.*8 claim Sc 
believing he was buying from the 
dealers : — Held : deft, was protected 
by sect. 60 (1) of Sale of Goods Act, 
R. S. B. a, 1934, c. 225, & had a 
good title to the oar. — OoMMonciAL 


(British Ooltjmbia), Ltd. 

V. Johnson, [1930] 2 W. W. li. 444 ; 
4 P. L, R. 609 : 43 B. C. R. 61 ; ajfd., 
[1931] 1 W. W. R. 420 ; 1 B. L. R. 
861 ; 43 B. C. R. 381.— CAN. 

.) — The purchaser of 

a car from a mercantile agent, gets a 
good title, if he purchases in good 
faith & without knowledge that the 
owner of the car took a chattel mtge. 
from the agent. — Jknskn v. Harrison, 
[19333 3 D. L. R. 319 ; 3 W. W, R. 
369 ; 47 B, O. R. 43.— CAN. 

sf, Purcha^ hy salesman .] — 

After a salesman, employed by a co. 
whicdi sold motor oars at retail, had 
used one of its oars for demonstration 
purposes, he was induced by the pre- 
sident & manager of the company 
to huy the oar. The oo, when it pur- 
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chased the oar had been financed " 
by an acceptance oorpn. to which it 
gave as seomrity a lien note & a chattel 
mtge. On an interpleader issne follow- 
ing the selauir© of the car by the accept- 
ance corpn. the salesman attacked the 
mtge. on the ground that it was not 
executed under the seal of the co. (Sr, 
in the alternative, claimed to be a 
bond fid*, purchaser without notic^i of 
the m1^. or lien agreement rcjgisterea 
against the car : — Helfl : the mtge. 
was not invalidated by the Jack of 
scjal but the claimant was outitlea to 
succeed on his altoimative claim, under 
the principle embodied in sect. 3 of 
Factors Act, It. S- A., 1922. -lie In- 
nusTBiAj. AccEKraNOi!: (X)BPN., Ltd., 
Service Garagis, Lri), & Thomas, 
[19331 1 W. W. H. 24 ; 2 B. L. R. 
798.— CAN. 



Cases 49Sa— 591 


English and Empire Digest Supplement, 


405 ; 39 T. L. B. 77 ; 67 Sol. Jo. 227 ; 28 
Com. Oas. 110 ; 86 J. P. Jo. 562, 0. A. 

Annotations: — As to (1) Apld. London Jewellers, Ltd. v* 
Attenborongti, London Jewellers, Ltd. e. ilobertsons 
(].iDndon), Ltd., 119341 2 K. B. 206. As to (2) Distd. 
Heap V, Motorists’ Advisory Ageneyv [1923] 1 Kl. B. 577. 
Conira. Lake v. Simmons, [1926] 2 K. B. 51 ; Lowtherv. 
Harris, [1927] 1 K. B. 393. As to (3) Consd. BnUor & Co. 
V. Brooks (T. J.). Ltd. (1930), 142 L. T. 576. 

4<95b. To specified person — Sale to 

third party.] — Pltf., desiring to sell his motor 
car for £210, & being informed by N. that he 
had a friend H., who would probably buy 
it for that price, allowed N. to have posses- 
sion of the car for the sole purpose of snowing 
it & endeavouring to sell it to H. There was 
no such person as H., N. represented that 
there was with the intention of obtaining 
the car for his own benefit. N. afterwards 
through an intermediary sold the car to 
defts. for £110. Before N. got possession of 
the car he had been convicted of theft & 
other offences, but that was not known to 
any of the parties. While N. was in posses- 
sion of the car he obtained an appointment 
as car salesman to a firm of motor engineers. 
In an action by pltf. against defts. for the 
return of the car or its value damages for 
its detention? — Held: (1) N. had obtained 
the car from pltf. by larceny by a trick, 
pltf. never having given any rr^al consent to 
his having or passing the property therein, 
& pltf> should succeed in the action unless 
defts. had some valid defence thereto ; (2) 
defts. could not rely upon the defence that 
under 1889 Act, s. 2 (1), the sale to them 
was as ^’alid as if the seller had been expressly 
authorised by pltf. to make the same, inas- 
much as N. was not a “ mercantile ageni,^* 
&, if he was, the sale by him was not a sale 
in the ordinary course of bis business as a 
mercantile agent, vs^ithin that sub-section ; 
<&, further, because defts. had failed to 
satisfy the proviso to that sub-section by 
showing that they had not at the time of the 
disposition notice that N. had not authority to 
sell the car ; <fc defts. had no defence to the 
action. 

(3) Under 1889 Act, s. 2 (1), proviso, the 
onm is on the person taking under the dis- 
position ot the goods made by the mercantile 
agent of proving that he acted in good faith 
& without notice of the agent’s want of 


authority. Sc is not upon the person whose 
goods have been disposed of by the agent of 
proving the contrary. — H eap v. Motorists’ 
Advisory Agency, Ltd., [1923] 1 K. B. 
677 ; 92 L. J. K. B. 653 ; 129 L. T. 146 ; 39 
T. L. R. 150 ; 67 Sol. Jo, 300. 

Annotations: — As to (1) Consd. Lake v. Simmons (1926), 95 
L. J. K. B. 586. Reid. Buller & Co. v. Brooks (T. J.), 
Ltd. (1930), 142 L. T. 676. 

498. Add, Annotation: — Aa to (1) Refd, Lake v, 
Simmons, [1926] 2 K. B. 51. 

600, Add. Annotation: — Consd. Folkes v. King, 
[1923] 1 K. B. 282. 

602. Add, Annotation: — Refd. London Jewellers, 
Ltd. V, Attenborough, London Jewellei*s, 
Ltd. V, Robertsons (London), Ltd. (1934), 
161 L. T. 124. 

605a. Agent intrusted with motor car to sell 

to specified person — Sale to third party.] — 

Heap v. Motorists’ Advisory Agency, 
Ltd., No. 495b, anie. 

507a. Onus of proof.] — Heap v. Motorists’ 

Advisory Agency, Ltd., No. 495b, anie. 

617. Add. Annotation : — Generally ^ Reid. Lake r. 
Simmons, [1926] 2 K. B. 51. 

620. Add. Annotation: — As to (1) Refd. Folkes r. 
King, [1923] 1 K. B. 282. 

529. Add, Annotation : — Refd. Lake v, Simmons, 
[1926] 2 K. B. 61. 

530. Add, Annotations : — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40, Refd. Reckitt r. Barnett, 
Pembroke & Slater, (1928] 2 K. B. 244. 

561. Add. Annotation : --'RM. St. Pierre v. South 
Ameri(5an Stores (Cath tSc Chaves), Ltd. 
Chilean Stores (Gath & Chaves), Ltd., [1937] 
3 All K. R. 349. 

582. Add. Annotation : — Refd. Pearl Mill Co. v. 
Ivy Tannery Co., [1919] 1 K. B. 78. 

586. Add. Annotation: — As to (1) Refd. Clayton- 
Greene V. De Courville (1920), 36 T. L. R. 790. 

689a. Caretaker,] — Forder (J. C.) & Son, Ltd. 

V. Hartington (1929), 73 Sol. Jo. 850. 

690. Add. Annotation : — Refd. Coldingham Pariah 
Council V. Smith, [1918] 2 K. B. 90. 

591. Add. Annotation : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


PART V. SECT. 3, SUB-SECT. 10.— 
A. (a) vii. 

frv. Act of 1889—** When actina in 
ordinary course of business ** defined. \ — 
The expression ** when acting in the 
ordinary course of business of a 
mercantile agent,” means when acting 
within business hours, at a proper 
place of business, & in other respects 
in the ordinary way in which a mer- 
cantile agent would act, so that there 
is nothing to lead the pledgee to 
suppose tliat anything wrong is being 
done, or to give him notice that the 
disposition one which the meroantile 
agent had no authority to make. — 
Acme Btmel Goods Oo. of Canada, 
Ltd. V. WADsn Construction Co., 
Ltd., [1922] 1 W. W. R, 689 ; 63 
D. L. H. 529? 30 B. C. R. 539.— 
GAN. 

PART V, SECT. 8. SUB-SECT. 10.— 
A. (a) viil. 

•t. Act 0/1889 — NecessUv for proof of 
mala fides of purchaser .} — Where an 
owner of goods, who has placed them 
with a meroantile agent, sues an alleged 
purchaser thereof from the agent for 


wrongfid oonyereion, & deft, relies 
on [tne above Act] the actual payment 
of money by deft, to the agent will not. 
destroy the fact of maXa fideSf but the 
fact that the ti'ansaction is found not 
to have been an ordinary sale, i.e. a 
sale to one desirous of either using 
the goods or disposing of them to 
advantage, can of itself have a hearing 
only on the question of good faith, 
& proof of the dishonesty of the agent 
is not sufficient ; it must bo shown that 
deft, acted in bad faith, & the evi- 
dence should be such as to prove to 
the hilt the mala fides of the alleged 
sale.— Acme Steel Goods Co. of 
Canada, Ltd. v. Walsh Construc- 
tion Co., Ltd., f 19221 1 W. W. R. 689 ; 
63 D. L. R. 529 ; 30 B. O. R. 539.— 
CAN. 


PART V. SECT. 3, SUB-SECT. 11, 

5781. Agent — Authority to b'uy at 
discretion — Secf'et limitations ,} — If a 
person desiring to buy grain arms bis 
agent with contract forms for the 
purpose & sends him out to have these 
forms executed by vendors & with 
authority to sign them on his behalf 

56 


subject to the verbal condition that 
the agent must stipulate that the 
contracts are not to come Into effect 
until his principal has approved of the 
samples, this is a holding out that the 
agent has authority to make the con- 
tracts, & the principal is botmd 
thereby though no such stipulation Is 
made therein & no samples approved 
by the principal. If the vendors have 
no notice of such limitation of the 
agent ^8 authority. — Reed & Keast 

V, McKenzie Co., Ltd., [1921] 3 

W. W. R. 72.— CAN. 

sa. Manager of branch office-^ Author 
rity as such.] — When a co. so conducts 
its business that a pereon who sells & 
delivers goods to a branch office thereof 
on an order received from such office 
is reasonably led to suppose that the 
branch has authority to give the order, 
the oo. will not bo permitted to escape 
liability for the purchase price on the 
ground that such branch office had no 
authority to buy the goods. — Farm 
Products, Ltd. v. Macleod Flouring 
Milia, Ltd.. [1916] 3 W. W. R. 1036 ; 
14 Alta. L. R. 128 ; 43 D. L. R. 770.— 
CAN. 



VoL L— Agency, Cases 606—744. 


605. Add. Annotation : — Retd. Miss Gray, Ltd. r. 
Cathcart (1922), 38 T. L. B. 562. 

608a. Tenant of public-house — Not being licensee 
— Holding out.] — Deft, was the licensee of a 
public-house at which meals were served. 
In l0l7, an agreement was entered into 
between deft. & the general manager of the 
owners & a third person, whereby the latter 
became the tenant of the licensed premises 
& deft, was released from all obligations 
under the tenancy. The licence, however, 
was not transferred, & deft.’s name remained 
painted up over the doorway. During the 
continuance of the new tenancy liquor as 
well as food was sold on the premises. Pltfs., 
during this period, supplied fish, fruit & 
vegetables to the tenant. The accounts 
were not fully met, & pltfs., on discovering 
that deft, was the licensee, which discovery 
was made after the goods had been supplied, 
sought to make him liable for the price on 
the ground that the tenant was either the 
agent of deft, by operation of law, or that 
deft, was estopped from denying such agency : 
— Held : where two people agreed that one 
should illegally &; improperly occupy a 
position which could only be lawfully 
occupied by the other, that did not neces- 
sarily make the person occupying the position 
the agent for all purposes of the person who 
ought to be occupying it ; the tenant was 
not in fact deft.’s agent ; & as between him- 
self <& pltfs., deft, was not estopped from 
setting up the true state of affairs, because, 
whatever misrepresentations were made, 
they did not reach pltfs. nor cause them to 
act to their detriment. — MacFisheries, Ltd. 
V. Harrison (1924), 93 L, J. K. B. 811 ; 
132 L. T. 22 ; 88 J. P. 154 ; 40 T. L. B. 709; 
69 Sol. Jo. 89. 

627. Add. Annotation : — Retd. Pennington v. Be- 
liance Motor Works, fl923] 1 K. B. 127. 

645a. ,] — Beale v. Mouls (1847), 10 Q. B. 

976 ; 5 By. & Can. Cas. 105 ; 16 L. J. Q. B. 
410 ; 11 Jur, 845 ; 116 E. R. 370. 

Annotation : — Refd. Newton v. Belcher (1848), 6 Ky. Sc Oan. 

Cas. 38. 

646. Add. CHaiion : — sub nom. Re Wolverhamp- 
ton, Chester & Birkenhead Junction By. 
Co., Ex p. Cottle, 14 Jur. 703. 


Add. Annotation : — Apld. Re Direct Exeter. 
Plymouth &; Devenport By. Co., Ex p. 
Boberts (1850), 2 H. & Tw. 392. 

656. After this case insert “ SeCj also. Companies, 
Vol. IX., p. 53, Nos. 116 cl seg.^^ 

664. After this case insert “ Sec, also, Companies, 
Vol. IX., pp. 44, 53, Nos. 61-63, 110.’’ 

704a. Mess committee — Goods ordered by secre- 
tary.] — Pltf. supplied goods to the officers* 
mess of a brigade of which deft, was at the 
time commanding officer, the orders for 
the goods being given by the secretary of the 
mesa committee. Pltf. sued deft, for the 
price, alleging that under the King’s Begula- 
tions deft, was liable or that he was liable 
as principal for the acts of the mess secretary ; 
— Held : the Begulations did not create any 
liability between the commanding officer 
tradesmen, & as deft, neither gave nor 
authorised the orders, & pltf. did not give 
deft, credit, the action failed. — Lascelles v. 
Bathbun (1919), 35 T. L. B. 347 ; 63 Sol. 
Jo. 410, C. A. 

710a. S.P. Bonham v. Maycock (1928), 138 L. T. 
730 ; 44 T. L. B. 387 ; 72 Sol. Jo. 254. 

711. Add. Annotation : — Dbtd. Butwick v. Grant, 
[1924] 2 K. B. 483. 

712. Add. Annotation : — Expld. Butwick v. Grant, 
[1924] 2 K. B. 483. 

714. Add. Annotation : — Consd. Butwick v. Grant, 
[1924] 2 K. B. 483. 

714a. .] — Authority to an agent to sell 

goods does not of necessity imply authority 
to receive payment of the price. — B utwick 
V. Grant, [1924] 2 K. B. 483 ; 93 L. J. K. B. 
972 ; 131 L. T. 476, D. C. 

718. Add. Annotation : — Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 

738. Add. Annotation : — Refd. Bonham v. May- 
eock (1928), 138 L. T. 736. 

740. Add. Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

741. Add, Annotation : — Refd. Bonham May- 
cock (1928), 138 L. T. 736. 

744. Add. Annotations: — Apld. Bradford v. Price 
(1923), 92 L. J. K. B. 871. Refd. Australian 
Bank of Commerce v. Perel, [1926] A. C. 737. 


PART V. SECT. 3. SUB-SECT. 

8b. Member of syndicate acting for syn* 
rficerfe.]— Pitt sought to recover from 
defts., members of a syndicate formed 
for the purpose of exploring & testing 
certain mining properties, the price 
of goods supplied upon the order of 
one of the defts,, C., & upon his credit. 
At the time the goods were supplied, 
pltf. did not know that C. was a 
member of a syndicate or was acting 
for others ; — Held : defts. other than 
O, were not liable to pltf. — McLaugh- 
lin V. Gkntles (1920), 46 O. L. P. 
477 ; 61 D. L. R. 383 ; 17 O. W. N. 
245.~-CAN. 

PART V. SECT. S, SUB-SECT. 12.— 
B. (0). 

so. Committee of uninoo/rparaUA 
association^ — Employment by, ) — Held : 
the committee were under no personal 
liability to the employee for his salaiw. 
—Graham v. Carpenter (1926), 28 
W. A. L. R. 66.— AUS. 


PART V, SECT. 8, SUB-SECT. 13,— A. 

•d. Agent — Holding ovi, ] — If a debtor 
gives money to another to pay to his. 
the debtor's, creditor, but the third 


party falls to pay the same over, the 
debtor Is liable for the amount, unless 
the third party was the creditor's 
agent. The onus Is on the debtor to 
prove either that there was an express 
agency, or to show, by the acts of the 
creditor, that these were sufficient 
to establish agency by holding out or 
estoppel. — C arr v. Fry & MoCune, 
[1924] 4 D. L. R, 735.— OAN. 

711 V. Bight to receive 

deposit.} — An agent for sole has no 
implied authority as such to receive 
a deposit. — Pearson t», Wilson (1917), 
Q. W. S. 49 ; 11 Q, J. P. 106.— AUS. 

711 Vi. Pltf. made 

an offer to D., as agent for L., to pur* 
chase land of L. for 16,000, & with 
the offer paid $200 to D. as a deposit. 
In on action for return of the 1200, 
the offer not having been accepted, 
the trial Judge found that L. when 
approached by pltf. sent him to D. 
&c told him to maJbre an offer through 
D. ; that D. procured from pltf. a 
written offer to purchase at $6,000, 
paying part only in oaw*h. Sc that offer 
was refused by L. ; that D. obtedned 
from pltf. a second offer to pay all 
cash, & this L. also refused ; — Held : 

67 


D. had authority to receive an offer. 
&, as the making of a deposit was a 

E art of that offer, D, was not going 
eyond his authority in receiving it. — 
Silverman v. Leoree (1919), 45 
O. L. R. 107 ; 47 D. L. R. 713 ; 15 
O. W. N. 278.— CAN. 


se. Person obtaining possession of hill 
of lading — Intervention betuyeen shipper 
S ooTwnflfaee.]— Mere possession of a 
bill of lading in the hands of a person 
who has intervened between the 
original shipper & the consignee & is 
In no way identified with the trans- 
action except by possession of the 
document, does not give him any 
authority to give a valid discharge of 
the money payable by the consignee. -- 
Stewart RicHARnao.v sonb & (^o.. 
Ltd., [1920] 3 W. W. p- i 
D. L. R 625 ; 30 Man. L. R. 481.— 
CAN, 


PART V. SECT. 3, SUB-SECT. 13.— B. 

746 i. Agent.] — An agent authorised 
to receive money for his principal 
may not receive anything but money ; 
but, if he receives a cheque on a bank, 
& the amount of the cheque is paid 
to the agent before hla authority is 
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74f7a* — — Authority to receive cash tor goods — 
Notice to purchaser to draw cheques to seller’s 
order]. — Pitta,, who were coal factors, engaged 
W. to manage a branch business for them. 
W. was authorised to receive payment in 
cash for coal supplied by pltfs. to their 
customers. Pltfs. had notified their cus- 
tomers, including defts., that all cheques 
must be made payable to pltfs.' order, & 
not to that of W, I>efts. nevertheless paid 
for coal supplied to them by pltfs. by cheques 
made payable to W. or order. All these 
cheques were duly honoured on presentation. 
W. paid seven of defts.' cheques into his own 
private account & embezzled the proceeds : 
-^3 eld : as W. was authorised by pltfs. to 
receive payment in cash for coal supplied. 
& defts. had paid W. by cheques payable 
to his order, & the cheques were duly 
honoiired, defts. were discharged, notwith- 
standing that pltfs. had notified them that 
all cheques must be made payable to 
pltfs.’ order. — ^Bradford &: Sons v. Price 
Brothers (1923), 92 L. J. K. B. 871 ; 129 
L. T. 408 ; 39 T. I,. R. 272. 

750. Add, Annotation : — Consd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

761. Add, Annotation : — ^Refd* Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

752. Add, Annotations : — As to (3) Retd. Robinson 


V, Marsh, [1921] 2 K. B. 040; Bradford 
Price (1923), 92 L. J. K, B. 871. 

754. Add, Annotation: — ^Refd. Alien o. Royal 
Bank of Canada (1925), 41 T. K E. 626. 

768. Add, Annotation : — Held. Bradford v. Price 
(1923), 02 L. J. K. B. 871. 

769. Add, Annotation : — Held. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

773. Add, Annotation: — A« io (1) Retd. Bradford 
V. Price (1923), 02 L. J. K. B. 871. 

778. Add, Annotation : — As to (2 ) Reid. Bradford 
V. Price (1923), 92 L. J. K, B. 871. 

781. Add, Annotations : — Held. Bradford v. Price 
(1923), 92 L. J. K. B. 871 ; Butwick v. Grant, 
[1924] 2 K. B. 483. 

786. Add, Annotation : — Reid. Pettes v, Robert- 
son (1921), 37 T. L. R. 681. 

798. Add, Annotations : — Consd. Cheshire v, 
Vaughan, [1920] 3 K. B. 240 ; MaskeU v. 
Hill, [1921] 3 K. B. 157. 

809. Annotations: — ^For “Porfull anns., see Land- 
lord & Tenant,” read “ For full anns., see 
Sale of Land.” 

Add, Annotation : — As to (3) Retd. Chilling- 
worth V, Esche (1923), 92 L. J. Ch. 461. 

810. Annotations : — For full anns., see S. C. No. 
1192, post. 


revoked, that is a good payment to 
hia principal. — D elory v. Quyett 
(1920), 47 O. L. R. 137 ; 52 D. L. R. 
60S 17 0. W. N. 474.— CAN. 


740 ii. .] — one Is authorised 

to sell anything for another, the 
presumption Is that he Is to sell for 
cash, unless there is something to show 
to the contrary. — Watson v, Cadillac 
Motor Sales Co., Ltd., [1920] 3 
W. W. R. 107.— CAN. 


•f. Aidhority to collect debts — 

Cashing cheques received.} — A clerk 
employed in the business of the 
Canadian Govt, elevators, whose 
express duties were to collect amounts 
due from grain doalera for freight 
chargee, etc., & on presentation of 
bills of lading & payment of chaiges 
to hand out warehouse receipts, Sl 
deposit all money collected to the 
credit of the Rocelver-Genoral in a 
designated bank & at certain intervals 
to remit by draft to the head office 
of the business, & which charges were 
almost always paid to him by accepted 
cheque, although they might have 
been received in cash If so tendered : — 
Held : to have no authority to cash 
any cheques paid to himi or any 
ostensible authority justifying any 
bank giving him the cash for any such 
cheque. — R. v. Royal Bajstk op 
Canada, [1920] l W. W. R. 108: 
60 D. L- R. 293 ; 30 Man. L. R. 104.— 
CAN. 


PART V. SECT. 3, SUB-SECT. 16. 

804 1. Agent — Implied authority from 
Hrcurnstmcea — Husband authorised to 
purchase stock for wife . } — The fact that 
a husband was authorised to act, Sc 
has acted, as hia wife's agent In the 
purchase of stock through brokers does 
not in itself justify the brokers in 
assuming that he Is her agent to direct 
a sale of It ; & even assumtog that 
rules of the stock exchange subject 
to which the order to purchase was 
placed confer on the husband authority 
to direct such sale, the brokets' 
responsibility to the wife for the pro- 
ceeds of the sale is not dischaJEged by 
payment to the husband unless they 
show that he had autlxority, either 
express or implied, to reorive 
the money. — ^Airman e, Bdbdiok 


Brothers. [19231 4 D. L. R. 852 ; 3 
W. W. R. 785 : varying, [1923] 1 
D. L. R. 1165 ; 31 B. O. R. 478.— CAN 


g08 V. Break in market. ] — 

Instructions by an owner of wheat to 
hls agent to “ sell " without more 
means sell as soon as possible," unless 
there is something In the circumstances 
or the custom of a particular trade 
known to both parties to give the words 
a different meaning. Where instruc- 
tions to sell, without stipulating any 
price, were given after the close of the 
market on May 3 : — Held : the agent 
was Justlfled in selling without further 
instructions at the opening of the 
market on May 4, though the market 
had broken by reason of the Grain 
Exchange having withdrawn option 
trading & the possibility of the GovI;. 
fixing the price. — Gearhart o. Quaker 
Oats Co., [191913 W. W.R. 888.— CAN. 


809 iia. .] — Deft. 

wired to 8., a land agent : *' Bed-rock, 
£13,250 net, £400 down, stock & 
furniture at valuation." 8. replied, 
" Your wire says £400 down ; suppv^se 
you mean £4,000, wire us rising 
authority to sell If we can get your net 
price." Deft, then wired, " Four 
thousand down. Sell if you can get 
my net price. " S. replied, '* Have sold 
in accordance with your wire, freehold 
for £13,750, stock & futniture at 
valuation, showing you £13,250 net, 
£4,000 to be padd down, balance to 
be arranged on mtge. by you. Pos- 
session as soon as license granted, not 
later thanAi:«. 20, £500 deposit paid " : 
—Held; S. had no authority to sell 
on the terms on which he did selL — 
Pringle v. MoELat. [19221 N. Z. L R. 


815 Ui a. 

Gearhart V. Quaker Oats Co. (1918) 
42 D. L. R. 791.— CAN. 

816 iUb. 

A land agent, whom pltf. had informec 
of his willingness to sell a property 
for £900, obtained an offer of £82i 
& telegraphed it to pltf,, but througl 
a mistake in transmission the messag< 
as delivered to pltf. mentioned 
as the amount of offer. Pltf. tele- 
graphed his acceptance without namini 
an amount. The offer having bees 
withdrawn, the agent agreed to ael] 
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the property to deft, for £825, Sc let 
him into possession. On the tender 
of the formal contract to pltf. for 
execution a month later he learned 
about the mistake in the telegram for 
the first time Si refused to complete : — 
Held : the specific authority originally 
given to the agent did not authorise 
the sale of pltf,*s property for loss than 
£900, Sc no land agent as such is held 
out as having a general authority on 
behalf of his client to sell on any terms 
or at any price. — Shobtal v. 
Buchanan, [1920] N. Z. L. R. 103.— 
N.Z. 


815 V. Pltfs.. an 

Incorporated co., owning lots of land, 
appointed C. their general manager to 
supervise the sole of the Jots. In 
the agreement between pltfs. & C. It 
was provided that he had no authority 
to make any rwresentation as to 
pltfs.’ properties other than those con- 
tained in their printed matter. Sc that 
he should have authority to accept 
offers for the purchase of lots according 
bo pltfs.' price-list. Pltfs, employed 
G. to sell their lots. G., in Mar. 1914, 
telephoned to deft, from pltfs.* office 
Sc induced deft, to buy two of the lots, 
upon the express agreement that 
pltfs, would resell the lots not later 
than Aug. 1914, at a profit of 8100 on 
each lot ; G Informed deft, that he 
was authorised by C. to make this 
arrangement. O. was present whem 
G. was telephoning, Sc heard what G. 
said ; C. told G. xhat he should not 
have said that pltfs. would resell 
the lots ; but, according to tlxe testi- 
mony of G„ C. himself was not called 
as a witness, O. ratified the repre- 
sentation made in hls name &; ostensibly 
by bis authority : — Held .* O.. as 

general manager, had ostensible autho- 
rity to make or ratify the collateral 
agreement. Sc any secret restriction of 
his authority would not affect deft., 
who relied upon hls being the general 
manager, — Canadian General S»- 
ouRiTiBs Co., Ltd. v. George (1918), 
42aL. R. 560: 13 0. W. N. 355; 14 
O. W. N. 71 ; ii D, L. R. 20.— CAil. 


817 il, Implied authority ,} — 

A broker who had purohased oom on 
margin for a customer : — Held ; Justi- 
fied in selling on the cuatomer falltixg 



VoL L— Agency. Cases 828— 840. 


828. Add, AnnoiedionB : — Consd. Teang Chuen Vi 
Li Po Kwai. £1^32] A. 0. 716 ; Abigail v, 
Lapin, [1934] A. 0. 491. 

828. Add, Annotations : — As (1 ) Distd. Common- 
wealth Trust V, Akotey (19251, 94 L. J. P. C. 
167. Retd. Bradford v. Price (1923), 92 
L. J. K, B. 871 ; Slingsby v. District Bank, 
Ltd. (1931), 48 T. L. R. 114. Generally, 
Retd. Jones v. Waring & Gillow, [1926] A. C. 
670. 

829. Add, AwnottUion : — ^Retd. Lowther v, Harris 
(1926), 43 T. L. E. 24. 

888. Add, Annotations : — Consd. Keen v, Mear, 
[1920] 2 Ch. 674. Apld. Lewcock v, Bromley 
(1920), 127 L. T. 116. 

884. Add, Annotation : — As io (1 ) Consd. Keen v. 
Hear, [1920] 2 Oh. 574. 

8d4a. .] — A general authority to an 

agent to find a purchaser of a house does not 
authorise the agent to sign a contract binding 
on the vendor. There must, to justify such 
a signing, be a special Sc express authority 
to sign. — Lewcock v, BnoMiiEY (1920), 127 
L. T. 116 ; 37 T. L. R. 48 ; 65 Sol. Jo. 75. 

g 34 l). .] — The mere employment of an 

estate agent by an owner to dispose of a 
house confers no authority to make a con- 
tract. The agent is solely employed to find 
some one to negotiate with the owner. But 
if the agent is definitely instructed to sell at 
a certain price, those instructions involve 
authority to make a binding contract & to 
sign an agreement. 

But the authority is limited to signing an 
open contract & does not authorise the 
agent to sign a contract with special con- 
ditions, e,g, as to title with which it is no 
part of an estate agent’s duty to deal. — Keen 
v. Mear, [1920] 2 Oh. 574 ; 89 L. J. Ch. 513 ; 

. 124 L. T. 19. 

836. Add, Annotations : — Consd. Keen v, Mear, 
[1920] 2 Ch. 574. Distd. Lewcock v, Bromley 
(1920), 127 L. T. 116. 

836a. .] — Keen v, Mear, No. 834b, ante. 

836b. Authority alleged to be limited to 

state price.] — Action for specific performance 
of a contract alleged to have been entered 
into by letters between pltfs. & H. & R., 
estate agents, whom pltfs. alleged were agents 
for the first deft, for the sale to pltfs. of free- 


hold premises. The defence was that the 
agents had a limited authority to state a 
price only. The premises had been offered 
for sale by auction by order of the mtgees, 
under particulars &* conditions of sale referred 
to in the correspondence on Jan. 18. If. & 
B. inclosed plan Sc auction particulars to 
pltfs. stating in their letter that their client 
would be willing to sell the freehold at £550. 
Gn Jan. 27, pltfs. offered £400. On the 
28th H. Sc B. submitted that offer to the first 
deft., Sc asked for her instructions* On 
Feb. 8, the first deft.’s husband communi- 
cated with H. Sc R. over the telephone, Sc 
on Feb. 10, they wrote to pltfs. stating that 
their client would not accept £400, & that 
“ we are now authorised to close with you if 
you will increase your offer to £450.” Pltfs., 
on Feb, 14, wrote to H. Sc R. referring to 
the letter of Feb. 10, Sc stating “ we are 
prepared to accept your offer of this pro- 
perty agreeing to the price of £450. Kindly 
forward the contract in due course.” On 
Feb. 17, H. Sc R. wrote informing the first 
deft, that, as instructed by her husband, they 
had offered the property to pltfs. for £450, 
Sc that pltfs. had agreed to buy. The second 
deft, was prepared to purchase the property 
from the mtgees. at a price more than £450 : — 
Held : the agents had authority to conclude 
the contract, Sc pltfs. were entitled to judg- 
ment for specific performance of it. — Aixen 
Sc Co., Ltd. v. Whiteman (1920), 89 L. J. Ch. 
534 ; 123 L. T. 773 ; 64 Sol. Jo. 727. 

837. Add, Annotation : — Retd. Banque Beige Pour 
L’Etrangor v, Hambrouck (1920), 37 T. L. R. 
70. 


838a. .] — The mere relation of principal 

Sc factor coders, ordinarily, an authority to 
sell at such times Sc for such prices as the 
factor may, in the exercise of his discretion, 
think best for his employer ; but if he receive 
the goods subject to any special instructions, 
he is bound to obey them .— ^mart v, SandAbs 
(1846), 3 C. B. 380 ; 16 L. J. 0, P. 39 ; 7 
L. T. O. S. 339 ; 10 Jur. 841 ; 136 E. R. 152. 

Annotatiom Campanarl v, Woodburn (1864), 15 

C, B. 400 ; Siebel v, Springfield (1863), 3 New Rep. 36 ; 
Donald v. Suokling (1866), L. R. 1 Q. B. 685. 


840. For existing citations read “ (1848), 5 0 . B. 
895 ; 17 L. J. 0. P. 258 ; 11 L. T. O. S. 178; 
12 Jur. 761 ; 136 E. R. 1132.” 


to forward margin money when a 
slump occurred m the market-price, 
a general condition of the broker 
transacting such bdsineas being that he 
reserved the right to close transaotioijs 
without further notice when margins 
were unsatisfactory, which condition 
the ct. inferred must have been known 
to the customer who had been for some 
time a ** room trader " & dealer on a 
larger scale in the broker's office. — 
MAI.OOF V, Biokeix, [1920] 1 W. W. R. 
467 ; 60 D. L. R. 690 ; 17 O. W. N. 
294 ; 69 S. a R. 429.— CAN. 

817 iii. — - Authortty to MA pur* 
closer. 1— On Jan. 20, 1920, deft, 

handed to his brokers a letter In these 
temis : ** I anthorlse you to procure 
a buyer of the above premises for 
Rs. 46,000 & on your sending sam^, 
I shall pay you as remuneration at 
1 per cent, on the purohase-ffioney. 
The same will be paid at the regis- 
tratlon of the conveyance, otherwise 
not.** The offer oontaim^ in the 
letter was accepted by pitf. Sc there- 
upon the ta^ of such aooeptafioe was 


communicated on the same day to 
deft. : — Held : the offer contained In 
the letter amounted only to an offer 
to be put into touch with intending 
buyers of the premises & It was in 
no sense an authority to the brokers 
to sell deft.*s property or an offer on 
the part of the vendor to sell the 
premises to whoever might be brought 
in touch with the vendor by the 
brokers. — P ubwa Chandra Dutt ij. 
INDRA Chandra Roy (1921), I. L. R. 
49 Calc. 389.— IND. 

821 1. Oeneral authority — Sate 

in own nmne.y—Held : position of 
pltfs. being that of brokers, in selling 
in their own name they acted beyond 
the scope of their authority. — P atbr- 
BON r. MoCaddum, [1921] N. Z. L. R. 
869.— N,Z. 

838xUia. Instructions to pro* 

cure purchaser at specified st/m.1— In 
negotiations for the sale of nroperty 
a notification by a principal to his 
that he will accept a pur- 
at a specified sum will not 
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authorise the agent to conclude a 
contract. — Carnet e. Fair (1920), 
64 L L. T. 61.— IR. 

sk. Solicitor — Authority to receive 
iend^s — Tenders to be sent either to agent 
or 2?Wndj5ai.]—Exors. gave instructions 
to solrs. to advertise for tenders for a 
property & they told the solrs. to 
insert In the advertisement a notice to 
the effect that tenders might be sent 
either to the solrs. or to either of the 
exprs. ; this latter the solrs. did not do. 
A tender was received by the solr^i. & 
forwarded by them to he exors & they 
wrote acknowlodglug the receipt there- 
of. Some days later the tenant of tiie 
property forwarded a tender to one of 
the exora., who did not comraunicate 
with Ills oo'cxor. or the solrs. about It. 
The solrs., having heard no more from 
the exoFH. entered into a contract to 
sell the property to the person who 
made the first tender ; the 

solrs. had no authority to give notice 
to the person making the first offer 
that Ills tender was aocepted.^DEANfi 
I?. Ore (1922), 63 D. U R. T20.— CAN* 



Cases 845a~906. 


English and Empike Digest Supplement. 


845a* Authority to discount bill.] — If an 

agent employed by the indorsees of a bill to 
get it discounted warrant it to be a good one, 
his employers are bound by his act, & are 
liable to refund if the bill be afterwards dis- 
honoured by the acceptor. — Fenn v, Harri- 
son (1791), 4 Term Rep. 177 ; 100 E. R. 959. 

Annotations : — Reid. Fydell v. Clark (1796), 1 Eep. 447 ; 
Lyon V, Molls (J804), 1 Smith, K. B. 478 ; He Aoraman. 
Hx p, BnsbelJ (1844), 3 Mont. D. & De G. 616 ; Royal 
Albert Hall Corpn. v, Wlnchelsea (1891). 7 T. L. R. 362. 

860. Add. Annotation : — Rcfd. Collins v, Hopkins* 
U923] 2 K. B. 617. 

860. Add. Annotation : — Refd. Collins v. Hopkins, 
[1923] 2 K. B. 617. 

872. Add. Citations :—affd., [1918] A. C. 626 ; 87 
L. J. K. B. 1168 ; 1 19 L. T. 446 ; 34 T. L. B. 
518 ; 62 Sol. Jo. 665, H. L. 

Add. Annotations : — ^Refd. Mechanical & 
General Inventions Co. v. Austin & Austin 
Motor Co., [1935] A. C. 346; Algemeene 
Bankvereeniging v. Langton (1935), 40 Com. 
Oas. 247. 

d83a. Salesman — Authority to cancel sale.] — 

Leokenby V. WoLMAN, No. 308a, ante. 

885a. Grant of sole selling agency — Power of 
grantee to extend privilege — Extension to 
company controlled by agent.] — The firm 
of R. & Co., one of applts., were the sole 
agents in the Island of Mauritius of the P. 
Co. of Canada for the sale of F. motor cars 
& F. spare parts. With the concurrence of 
said F. CO. R. Co. entered into an identical 
agreement with each of three garages under 
which said garages were given the exclusive 
right to sell P. spare parts in the Island. The 
agreements reserved, however, to R. & Co. 
the right to extend the same privileges to 
two other garages to be chosen by R. & Co. 


One of said three garage cos., a co. of which 
the three partners of R. & Co. were directors, 
went into voluntary liquidation ; &, at the 
instance of R. Co., a new co., to wit, resp., 
was formed, Independent entirely of R. & Co. 
The new co. took over the stock-in-trade of 
the CO. in liquidation & its sub-agency 
business in F. spare part6. Later, R. & Oo. 
formed another co., the F. Service Station 
Co., Ltd., one of applts., & conceded to 
it the privilege of seUing F. spetre parts 
within the Island. In the shares of this new 
co., the then four members of R. & Oo., took 
& retained a controlling interest, the remain- 
ing shares being held by their relativ'es or 
employees. To this co. the firm of R. & Co. 
gave the right, in effect, to be & represent 
itself as being the F. retail distributor in the 
Island, not only for the sale of P. parts 
but also for P. cars : — Held : R, & Oo. were 
not entitled under the agreement to choose 
themselves as one of the garages to whom the 
pri\alege8 of the agreement might be ex- 
tended, consequently, what the firm could 
not do Itself it could not do through a co. 
controlled by it, the course adopted by 
the firm in forming applt. co. was not less 
damaging to the three other garages than 
would have been the similar activities of the 
firm itself. An injunction was granted to the 
resp. restraining R. & Co. from conceding 
to the P. Service Station Oo., Ltd., the 
privilege of selling F. spare parts within the 
Island. — Auto Car & Sport Equipment Co„ 
Ltd. V. Ford Service Station Co., Ltd., 
(1931 ] 3 W. W. R. 363, P. C. 

897. For “ For full anns., see Estoppel,”^ read 
For full anns., see Deeds, Vol. XVIJ,, 
p. 216, No. 285,” 


906. Add. Annotations Apld. 
Neilsen, Andersen v. Collins, 
V. Ijethem, Muller v. 1. R. 

PART V, SECT. 3. SUB-SECT. 16. 

a. Transpose lines 5 &; 6 of this 
paragrraph. 

PART V. SECT. 8. SUB-SECT. 17. 

bI. Agent forbidding purchaser to use 
machinery only partly paid for — Autho- 
rity as such .] — Where a letter, sent to 
a buyer of a farm machine under a 
conditional sale contract before he 
is In default, forbidding him, under a 
threat of serious consequences, to use 
the machine, is written by an agent 
of the seller, with authority to sell & 
collect the purchase-mon%y make 
settlements therefor, as an assertion 
of a right which is to continue until 
the buyer maJkea a settlement, it will 
be held to be written within the ap- 
parent scope of such agent's authority. 
— Robert Bicia Engine & Thresheu 
Co. V. Farquhabson. [19181 1 W. W. R. 
924 ; ItBaek L. R. 81 ; 39 D. L. R. 626. 
—CAN. 

sm. Heal estate agent-— Authority to 
describe property . \ — A real estate agent 
employed to find a purchaser has 
implied authority to describe to an 
Intendinff purchaser the property 
offered for sale & to state any facts or 
circumstancee which may affect its 
value.— Hdog r. Low (Sask.), [1928] 


Part VI.— Delegation. 

Tarn v Scanlan, | T, I R. 53, 

, Muller (London) j Heacock, 

Comrs. (1927), 44 

4 D. L. R. 315 : [1928] 2 W. W. K. 
710 ; on appeal, [1929] 3 D. L. R. 725 ; 

2 W. W. R. 55 ; 23 L. R. 692.— CAN. 

sn. Manager of farm — Authority to 
engage labour — sell produce.]— A 
manager of a form or estate may 
engage labour to do the necessary 
work thereon, or ho may sell the pro- 
duce. & then the owner will bo bound 
by the representations made by the 
manager as to oiioh produce. — Ravtcne 
Plantationb, Ltd. v. Estate Abrkv, 
[1928] App. D, 14.3.— S. AP. 

sp. Authority to invest funds — Funds 
used in own bimnm.l — P. M. 
IVIuRUGAPPA CHEirn V. Madras 
(Jfiuciad Assignke (1937), 81 Sol. Jo. 
785, P. C.— IND. 

PART VI. SECT. 1. 

906 iii. .] — Grimmer v. 

MKRCHANTB & MANUTACTUItER* FlRK 
Insurance Co., [19321 2 D. L. R. 621 ; 

4 M. P. R. 682.— CAN. 

906 iv. Mother managing 

daughter*8 properly.] — Where a person 
employs another relying upon his 
peculiar aptitude for the work entrusted 
to him, it is not competent for that 
person to delegate the trust to another. 

Where the authority which a mother 
had to manage her daughter’s property 
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Refd. Prager v. Blatspiel, Stamp 
[1924] 1 K. B. 566. 


involved a certain trust or discretion 
for the exercise of which she was 
selected : — field : she could not dele- 
gate that trust & appoint her husband 
to perform the duties of her agency.— 
Robinson v. Long, [1923] 3 D. L. R. 


906 V. — — Manager of property. 3 — 
A lease Is Invalid if it is granted by a 
person as attorney for one who la a 
manager of the property leased, & 
who did not negotiate or consider the 
lease or know of it until after its execu- 
tion. BONNKRJI tJ. SlTANATH DaS 

(1921), 49 L. R. Ind. App. 40 ; 1. L. R. 
49 Calc. 326.— IND. 

so. Agreement to assist agent — 
Hemuneration — Construction of con- 
tract.] — Deft., a real -estate agent, with 
whom a printing & lithographing busi- 
ness had been listed for sale, asked 

S ltf. who had practical loiowledge of 
be latter class of business, to assist 
him in finding a purchaser, & said to 
pltf. : If this deal comes off we will 

split a nice piece of change ” ; — Held : 
there was a contract between the 

C arties that the commission If earned 
y their joint efforts would bo divided : 
in the absence of any local or trade 
meaning to the contrary, the meaning 
of the words quoted was that the 
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918. Add. Annotation i — ^Refd. Strathlome S.S. Co. 
V. Andrew Weir & Co. (1934), 40 Com. Ca8. 168. 

922. Add. Annoiationa: — Apld. Tarn v. Scanlan, 
Neilsen, Andersen v. Collins, Muller (London) 
V. Lethem, Muller v. I. li. Comrs. (1927), 44 
T. L. R. 53. Refd. Prager v. Blatspiol, Stamp 
& Heacock, [1924] 1 K. B. 660. 

926. Add. Annoiaiiona: — Retd. Prager t?. Blatspiel, 
Stamp <&: Ileacock, [1924] 1 K. B. 566; Tam 
V. Scanlan, Neilsen, Andersen v. Collins,^ 
Muller (Tx)ndon) r. Lethem, Muller v. I. R. 
Comrs. (1927), 44 T. L. R. 53. 

941. Add. Annotation : — As to (1) Refd. Pragor ir 
Blatspiel, Stamp & Heacock, [1924] 1 K. B* 
566. 

942. Add. Annotation : — Refd. Prager v. Blatspiel » 
Stamp &, Heacock, [1924] 1 K. B. 566. 

944. Add. Annotations : — Refd* Prager v. Blatspiel, 
Stamp V. Ileacock, [1924] 1 K. B. 566; Tarn 
V. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. I. R. 
Comrs. (1927), 44 T. L. R. 53. 

945a. .] — Pltfs., who were financially in- 

terested in goods to be shipped to B., em- 
ployed defts., B. Bank, who, in turn, em- 
ployed sub-agents to collect the proceeds. 
Pltfs. wrote to defts. : “ We beg to hand you 
herewith the undermentioned bills for col- | 
lection, subject to the deduction of com- 
mission expenses & to the condition 
mentioned.” That condition was ; ” Col- 
lections are undertaken at depositor’s risk 
only on the understanding that no liability 
whatever attaches to the bank in connection 
therewith or with the storage and insurance 
of the relative goods.” In the margin of the 
document under the heading ” Instructions ” 
was the following : ” Documents to be sur- 

rendered against payment : if goods are not 
taken up, please do yoiu* best on our behalf 
to warehouse & insure them against fire.” 
This document was received by the deft, 
bank, who acted upon it. Goods to which 
the bills related were destroyed by fire at 
the Customs House, B., when uninsured. 
Pltfs. alleged that their loss was due to 
negligence on the part of the deft, bank 
(or) their sub-agents in omitting to insure 


the goods. It was contended for pltfs. 
that the clause providing that no liability 
should attach to deft, bank must be dis- 
regarded, as being repugnant to the con- 
tractual duty undertaken by the defts, to do 
their best to warehouse & insure the goods 
against fire. The action was brought by the 
C. P. Assocn. against B. Bank & the A.-P. 
Co., their sub-agents : — Held : although in 
certain cases where the employment of a 
sub-agent was authorised the agent might 
be impliedly authorised to create privity of 
contract between the principal & the sub- 
agent, there was no general rule of English law 
that such authority should be implied when a 
sub-agency was authorised. In the present 
case no such authority was to be implied & the 
claim against the sub-agents failed. — -Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 146 L. T. 51 ; 36 Com. Cas. 197, 0. A. 

955. Add. Annotations : — As to (1) Consd. Calico 
Printora’ Assocn., Ltd. v. Barclays Bank 
(1931), 146 L. T. 51. Generally, Refd. Muller 
(London) v. Lethem, Same v, I, R. Comrs., 
[1927] 1 K. B. 780. 

957. Add. Annotation: — Aa to (1) Consd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 51. 

964. Add. Annotation : — Consd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 51. 

966. Add. Annotations : — Consd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110. 
Refd. Bentall, Horsley & Baldry v. Vicary 
(1930), 47 T. L. R. 99. 

975. Add. Annotation : — Consd. Belvedere Pish 
Guano Co. v. Rainham Chemical Works, 
Feldman & Partridge, Ind, Coope v. Same, 
[1920] 2 K. B. 487. 

977. Add. Annotation: — to (1) Consd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 51. 

980a. .] — National EiiPLOYKRs’ 

Mutual General Insurance Assocn., Ltd. 
V. Blpuinstone, [1929] W. N. 135. 

981a. — — Failure to give proper instructions to 
sub-agent. 1 — Seller v. Work (1801), Mar- 
shall on Marine Insurance, 4th ed., p. 243, 


Part VII.— 

987. Add. Annotation : — Consd. He Becket, Purnell 
V. Paine, [1918] 2 Ch. 72. 

989. Add. Annotation : — Refd. The Zigurds (No. 
4), 48 T. L. R. 563. 

989a. .] — Resps.’ manager, without 


Ratification. 

their authority fraudulently, obtained 
from their bankers, in exchange for cheques 
drawn by resps. upon the bankers, drafts for 
equivalent amounts drawn by the bankers 
upon themselves, payable to bearer, & crossed 


divlsloTi would be an equal one ; 
therefore, pltf. having rondored aaslst- 
ance In bringrlug about tlie sale which 
waa made was entitled to judgment for 
half the commission. — Jambs v. Fkiuus, 
[1932] 1 W. W. IL 250; I D. L. U. 
472 ; 44 B. C. 11. 522.— CAN. 

PART VI. SECT. S, SUB-SECT. 1. 

943 iii. .] — If an agent for 

of grain to whom the goods are 
consigned or delivered, consigns the 
Harne to a sub-agent for sale, & the 
bill of lading & such other documents & 
circumstances as there are support 
the inference of the agent’s right to 
deal wi^ the goods, then in the absence 


of anything showing a contrary Inten • 
tlon the sub-agent has only to account 
in respect of the proceeds to the first 
agent Sc not to the original principal. 
— Hixchopifpk V. Baird & BoTTKRKi.r., 
[1920] 3 W. W. R. 159 ; 53 D. L. R. 
451 ; 30 Man. h. R. 620.— CAN. 


PART VI. SECT. 3, SUB-SECT. 2. 

964 V. Contract iJoUh sub- 

OQ&nt approved by principal .] — Where a 
oo. had engaged an agent to sell its 
shares, had intended him to employ 
Bub-ogents, Sc had approved of the 
contract made by the agent on Its 
behalf with a sub-agent : — Held : the 
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OO. was liable to the sub-ugout for 
commission duo under his contract. — 
Bergman v. CANAorAX Farm Imp. Co., 
[19241 1 D. L. R. 350.— CAN. 

PART VI. SECT. 4. 

976 vii. Funds rnadeed hj/ sub- 

apenf.y-KM'rv airont who employs a 
8ub-<igent is liable to the principal for 
monev rcceivc<l by the sub-agont to the 
principal’s iiso. Sc is responsible to 
the principal for the negligence 8c 
other breaches of duty of the sub-agent 
In the course of his employment. — 
HooLE c. Royal Trust Co., [19311 
3 V. h. R. 426.— CAN. 
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not negotiable.” ^ese drafts the manager 
paid to an account which he had with applts., 
&- they collected the amounts. Reaps, sued 
applts. for damages for conversion of the 
drafts : — Meld : the action failed, since reaps, 
could not ratify the act of their manager in 
obtaining the drafts, so as to have a title to 
sue, without also ratifying his subsequent 
dealing with the drafts, the form of which 
made collection through a bank necessary. — 
Union Bank of Australia v, MoOlintock, 
[1922] 1 A. 0. 240 ; 91 L. J. P. 0. 108 ; 126 
L, T. 588, P. 0. 

Annotation : — ^Refd. Australian Bank of Oomraeroe v. Perel, 
[192G] A. C. 737, 

Compare No. 338a, an/e. 

994. Add* Annotation : — As to (8) &; (4) Apprvd. 
Greenwood v. Martins Bank, Ltd. (1931), 47 
T. L. B. 007. 

995. Add* Annotations : — Consd. Greenwood v* 
Martins Bank, Ltd. (1931), 47 T. L. R, 607; 
AJgemeeiie Bankvei’eoniging v, Langton 
(1935), 40 Com. Cas. 247. Refd. Bow’s 
Kmporium r. Brett (1927), 44 T. L. B. 194. 

995a. .] Pltf . had an account with .deft. 

bank, & his wife forged his signature on 
cheques & thereby drew out all the money 
left in the account, & she lent it to her sister. 
Pltf., on discovering the facts, did not at 
once inform the bank, but about nine months 
later, when his wife told him that she wanted 
more money for her sister, he stated his 
intention of going to the bank, & that night 
his wife committed suicide. Pltf. then went 
to the bank &; told the manager about the 
forged cheques. In an action by pltf., 
claiming to be credited by deft, bank with 
the amount of the forged cheques, the bank 
pleaded (a) adoption ratification, & (6) that 
pltf. was estopped by his silence from alleging 
that the signatures were forgeries. The 
tribunal of first instance found that the forged • 
cheques were honoured through the careless- 
ness of the bank officials. There was no 
evidence that the pltf. had ever adopted the 
forged cheques as nis own ; — Held : ratifica- 
tion had no applicability to a forged signa- 
ture, but pltf. was estopped from alleging 
the forgeries because his silence until after 
his wife’s death had caused the bank to lose 
their right of action against the forger, & 
therefore the action failed. — Greenwood v* 
Martins Bank, Ltd., [1933] A. C. 51 ; 101 
L. J. K* B. 623 ; 147 L. T. 441 ; 48 T. L- B. 
601 ; 76 Sol. Jo. 544 ; 38 Com. Cas. 54, II. L. 


99S» Add* Annotaiiona : — ^Refd. Lake v* Simmons 
(1926), 96 L., J. K. B. 686 ; Vandepitte v. 
Preferred Accident Insurance Co. of New 
York, [1933] A. C. 70. 

1001a. Offer accepted by agent subject to ratlffca* 
tion — Withdrawal before ratlncatloh.] — ^Pltf. 
was chairman of the board of management 
of a charity. Deft, wrote a letter to the 
board saying that he would sell certain 
property to the board for £6,600. At a full 
meeting of the board instructions were given 
to arrange for an inspection of the property 
by members of the board on a specified date. 
A deputation, consisting of pltf. & twelve 
other members of the board, viewed the 
property A: had an interview with deft. The 
price of £6,500 was again mentioned, & deft, 
was told that all the members of the board 
present had resolved to buy the property, 
&; that they could carry the necessary resolu- 
tion, & they purported to accept deft.'s offer 
subject to a formal meeting. The secretary 
of the charity stated that the deputation was 
not a quomm & could not act as a properly 
constituted board. On the next day deft, 
wrote to the secretary promising that the 
deeds of the property should be left to be 
inspected by the solr. to the charity, & that 
his own solr. would forward a form of con- 
tract ; & the secretary thereupon sent out 
a notice to members of the board of a special 
meeting to be beld two days latter “ to receive 
the report & recommendation of the deputa- 
tion.’^ On the day of that meeting deft, 
telegraphed to the secretary cancelling all 
negotiations. The meeting, however, passed 
resolutions to ratify the deputation’s accept- 
ance of deft.’s offer to sell for £6,600, & to 
instruct the solr. to the charity to require 
deft, to complete. In an action by pltf. on 
behalf of himself & of all other members of 
the board for specific performance of an 
agreement to sell the property to the charity 
for £6,500 : — Held : on the facts the members 
of the deputation did not warrant their 
authority to bind the board, & their accept- 
ance of deft.’s offer was subject to ratifica- 
tion by the board ; (2) where an offer is 
accepted by an agent subject to ratification 
by tbe principal there is no contract or con- 
tractual relation until ratification, & at any 
time before ratification the offer may be 
withdrawn. — Watson v* Davies, [1931] 1 
Oh. 455 ; 100 L. J. Oh. 87 ; 144 L. T. 645. 

Add* Annotation : — Refd. The Joaimis Vatis 
(1921), 91 L. J. P. 182. 


Annotations: — Refd. Imperial Bank of Canada v. Begley, ^AAe 
[19361 2 All E. ll. 367 : omoial Trustee of Charity Lands 
V. Ferriman Trust, Ltd., [1937] 3 All E. R. 85. 


PART Vn, SECT. 2. 

990 i a. .] — In a oon tract 

for sale of land. If the seller fraudu- 
lently simulates his wife’s signature 
this ^tlates the contract, & she cannot 
ratify her signature. — BECKm^w v, 
Wallace (1913), 13 D. L. R. 540.-- 
CAN. 

PART VII. SECT. 3. 

1002 ii. .] — Farrell & Sons v. 

PouFOBK Lumber Co., [1935] 

D. L. R. 783.--UAN. 

1009 V a. *] — H. was 

tenant to P. of lands held under a lease 
which expired on Sept. 29, 1880. P* 
brought an ejectment to recover 
possession of the lands, for mesne 
rates, &: after he was in a pcMdtkm to 
mark judgment, an agreement was 
entered Into in Nov. 1884, between 


H. & p., by which P. agreed to grant a 
lease to H. for 31 years from Sept. 29, 
1884, H. paying 8880 on or before 
Dec. 15, as & for mesne rates uP to 
that date, & tor costs, & that H. should 
be at liberty to seU subject to the land- 
lord's approval. H. not having paid 
such sum of £860, judgment for posses- 
sion was entered On Deo. 16. After 
the entry of the judgment negotiations 
took place between P. & D. who had 
taken the lands temporarily for graseing 
from H. for a lease of the said lands to 
D., & on Jan. 2, 1885, D. paid P. 
£860, & the following day signed a 

S osal for a lease for 35 years from 
. 29, 1684, at the yearly rent of 
. P. was only tenant for life of 
the lands, 8c could not take a due, & 
there was no mention in the agreement 
with D. of the payment by him of the 
d^O. On Jan. 6, 1885, the Writ In the 


present action was issued by P. against 
H. claiming £1,000 damages for mesne 
profits from the expiration of the iecupe 
on Sopt. 29, 1880, & In the alternative 
£1,000 for use & occupation. H. by 
his defence claimed the benefit of the 
payment by D. of the £860, & by leave 
of the judge at the trial paid 6d. into 
ct. on the count in tresp^. At the 
trial P.'a agent deposed that he told 
D. that whoever gave him £860 would 
get the land. D., who was examined 
for H., deposed that he knew £860 was 
claimed from H. for arrears of rent & 
costs, & that he was willing to pay that 
sum on getting a good lease. The 
question left to me ju^ was ** whether 
the £860 was paid by D* Sc reoeived by 
P. as lor the rent ^ the tom due by 
H.” They found that it was, Sc that 
the 6d. lodged In ct* was iftllfteient ; — 
Hetd f there was evidence proper to be 
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1009« Add. Ann(datiom : — Refd. Drughom v. 
ttedeiiaktiebolaget Trajos- Atlantic, [1919] 
A. 0. 208; The Joannis Vatis (1921), 91 
L. JT. P. 182 ; Underwood v. Bank of liver- 
pool, Same v. Barclays Bank, [1924] 1 K. B. 
776 ; Bobinson v. Midland Bank (1926), 41 
T. Jj. B. 402 ; Greenwood v. Martin's Bank, 
Ltd., [1982] 1 K. B. 371. 

1018, Add. Annotation : — ^Refd, Bnby S.S. Corpn., 
Ltd. V. Commercial Union Assurance Oo. 
(1983), 150 L. T. 88. 

1018. Add. Armotaiion : — Refd. Buby S.S. Corpn., 
Ltd. V. Commercial Union Assurance Co. 
(1938), 160 L. T. 38. 

1019. Add. Annotation : — ^Refd. Greenwood v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

1022. Add. Annotations : — Expld. & Dlstd. Watson 
V. Davies, [1931] 1 Oh. 465. Consd« Reynolds 
V. Atherton (1921), 125 L. T. 690, 

1026. Add. Annotation : — Refd. Beynolds v. Ather- 
ton (1921), 125 L. T. 690. 

1027. Add. Annotation : — Refd. Re Bebington’e 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 659. 

1028. Add. Annotation : — Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 559. 

1020. Add. Annotation : — ^Refd. Be Bebington’s 
Tenancy, Bebington v. Wildman, [1921]*! 
Ch. 659. 

1033. Add. Annotation : — Refd. Bowyer, Pliilpott 
&: Payne v. Mather, [1919] 1 K. B. 419. 

1038a. After issue of notice to abate — Before 

institution of proceedings^ — By a bye-law 
of the city council of W., which was the 
sanitary authority of W., it was provided 
that whenever the councjll was in vacation 
the mayor &: the chairmen of the respective 
committees of the council might give such 
instructions as were requisite with respect 
to any matter of an urgent nature, provided 
that ^ such acts were in due course reported 
to the council. The councU of W. held no 
meeting between Jujy 26, 1917, & Oct. 18, 
1917 — ^the summer vacation, & the public 
health committee of the council did not sit 
between July 17, 1917, & Oct. 9, 1917. On 
July 17, 1917, the public health committee 
passed a resolution appointing its chairman, 
& in his absence the acting vice-chairman, 
to deal with all urgent matters on behalf 
of the committee during the summer 
vacation. This resolution was reported to 
the council & approved by them on July 
26, 1917. About the middle of Sept. 1917. 
the medical officer of health, being satisfied 


that a nuisance existed upon certain 
premises in the district of the council Sc 
city of W., caused a written notice of the fact 
of its existence to be served on the owner 
of the premises under Public Health London 
Act, 1891 (c. 76), s. 3. As the nuisance was 
not abated, the matter was reported by the 
medical officer to the chairman of the public 
health committee, Sc the latter, considering 
that the matter was urgent, & acting under 
the authority conferred upon him by the 
resolution of the public Ixealth committee, 
which had been confirmed by the council, 
as before stated, directed that a notice should 
be served upon the owner of the premises 
requiring him to abate the nuisance in accord- 
ance with the provisions of sect. 4 of the Act, 
This notice, which was issued in due form, 
was served upon the owner on Sept. 26, 
1917. This action of the chairman was 
reported to the public health committee at 
their first meeting after the siunmer vacation, 
on Oct. 9, 1917, & approved by them, Sc 
the matter was later on, on Oct. 18, 1917, 
reported to Sc approved by the council. As 
the nuisance still continued, proceedings were 
taken against the owner by the sanitary 
inspector, Sc on Dec. 6, 1917, an order was 
made for its abatement by the magistrate 
who heard the complaint. The owner there- 
upon applied for Sc was granted a rule nin 
for certiorari to quash the order of the magis- 
trate on the ground that the same was made 
without jurisdiction, the notice of Sept. 25, 
1917, not having been given by the authority 
or direction of the council or of the public 
health committee, or after consideration by 
them in pursuance of Public Health London 
Act, 1891 (c. 76), 8. 4 (1) : — Held: as the 
act of the duly authorised agent of the 
council, namely, the chairman of the public 
health committee, appointed to act in urgent 
matters during the vacation under the bye- 
law Sc in pursuance of the resolution of the 
committee subsequently ratified by the 
council, was reported to Sc approved Sc 
ratified by the council prior to the institution 
of proceedings gainst the owner of the 
premises, the ratification related back to the 
time of the doing of the act in question, 
namely, the servir^ of the notice of Sept. 25, 
1917, Sc the magistrate had jurisdiction to 
make the order of Dec. 6, 1917. — B. v. 
Chapman, Ex p. Arudgb, [1918] 2 K. B. 
298 ; 87 L. J. K. B. 1142 ; 119 L. T. 69 ; 
82 J. P. 229 ; 16 L. G. B. 625, D. O. 

Annotation: — -Beid. Bowyer, Philpott & I^ayne v. Mather, 
[1919] 1 K. B. 419. 


eubnaitted to the jury that the £860 
was paid by X>, & received by H. as & 
for the arrears of rent & costs, & that 
it was competent fbr H. to adopt & 
(dalm the benefit of the payment as a 
defence to the present action. — 
PUROBIX v, Hkndbbson <188§), L. E. 
16 It. 213, 4e6.-~IR. 


1006 V b, .1 — A contract 

made on bebalf of a person, but with- 
out hlfl anthoidty, by a person who does 
not profess to be acting for a principal 
cannot be ratified. — E bimbe v. Eosbn, 
[1918] 1 W. W. E. 426.--CAN. 

1006 VO. .] — person does 

not become a pHncipal by any act of 
so-called ratification, unless at the time 
of the contract the so-called a^fent was 

to bind an asoemlna^e prtBci^ial; 
even if it is intended that some un- 


named principal shaJl benefit. If the 
so-called agent purports to be acting 
for himself Sc not for another, the 
rule applies. — McCAnntfM v. Con ok 
(1918), 44 O. L. B. 497 ; 46 D. L. E. 
733 ; Id O. W. N. 262.-~OAN. 

1006 vd.— — .1— Pltf. Sc F. 

were customers of defts.* bank Sc F. 
was, unknown to pltf., largely indebted 
to the hank. K., a branch manager, 
drew up a promissory note for 62,600 
which was signed by F* Sc made pay- 
able to the order of pltf. on demand. 
Pltf. was Induced to advance the 
12,600 before the undertaking by K,. 
written bn the note, ** this note will 
be paid when demanded,” but K. did 
not sign this statement as branch 
manager. The bank received the 
money bv ohegue payable to 

order of F. Sc indorsed by him, which 
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sum was then used to liquidate F.'« 
debt to the bank. Pltf. claimed that 
deft, bank had ratified the acts of K. 
& were liable : — Held : it was not the 
Intention of K, as shown by the evi- 
dence to act as agent of defts. in the 
transactions.— Bbabbeth v. Royal 
Bank of Canada (1922). 67 I>. L. R. 
740.— CAN, 

PART VII. SECT. 6. 

1087 vii. J — In . order that a 

person may be deemed to have ratted 
an act done without Ids authority. E 
ueoeasory that at the time of the 
ratification he should have full toow- 
ledge of all the material circumstances 
in which the act was done, rinless he 
intends to ratify the aot Sc take the 
risk whatever the oirounastances may 
have been.— W hbKLEB e. HiSBT <1918^ 



Cases 1040—1180. English and Empire Digest Supplement. 


1040. Add, Annotationa : — Retd. Prager v, Blat- 
spiel. Stamp &> Heacock, [1924] 1 K. B. 566; 
Tarn v, Scanlan» Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. I. B. 
Comrs. (1927), 44 T. L. R. 53. 

1046. Add. Annotation : — Refd. Burnham-on-Sea 
Urban District Council v, Channing, [1933] 
W. N. 61. 

1079. Add, Annotation: — As to (1) Retd. 

Bebington’s Tenancy, Bebington v, Wildman, 
[1921]' 1 Ch. 559. 

1098. Add, Annotation : — Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 

1102. Add, Annotations : — Consd. He Bankruptcy 
Notice, [1924] 2 Ch. 76. Refd. Edwards v. 

. Motor Union Insce., [1922] 2 K. B. 249; 
Re Simms, Ex p. Trustee, [1934] Ch. 1. 

1104a. .] — If goods in the city of London 

are sold by a broker, to be paid by a bill of 
exchange, the vendor has a right, within a 
reasonable time, if he is not satisfied with 
the suhlciency of the purchaser, to annul 
the contract. But the vendor must intimate 
his dissent as soon as he has had an opportunity 
to inquire into the solvency of the purchaser. 


Five days considered too long a period for 
this purpose. — IIonGSON v, Davies (1810), 2 
Camp. 5,30 ; 170 B. B. 1241, N. P. 

Annotations : — Refd. Maxwell v. Dear© (1854), 23 L. T, 0. S. 

1 ; Humfrey v. Dale (1857), 7 E. & B. 266. 

1105. Add. Annotation: — Refd. The Yuri Maru, 
The Woron, [1927] A. O. 906. 

1109. Add. Annotation o (2) Retd. Boenigs- 

blatt V. Sweet, [1923] 2 Ch. 314. 

1123. Add, Annotation ;*~^onsd, Trollope (Geo.) 
& Sons V. Martyn Bros., [1934] 2 K. B. 436. 

1128. Add, Annotation : — Retd. Koenigsblatt v. 
Sweet, [1923] 2 Oh. 314. 

1129. Add, Annotation :— Refd. Bobinson v. Mid- 
land Bank (1925), 41 T. L. B. 402. 

1138. Add, Annotation : — As to (2) Retd. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade. [1925] 1 K. B. 271. 

1146. Add. Annotation : — Expld. & Distd. Watson 
V, Davies, [1931] 1 Ch. 455. 

1153. Add, Annotation : — Refd. Koehigsblatt v. 
Sweet, [1923] 2 Oh. 314. 

1160. Add. Annotation: — Aa to (1) Retd. The 
Joannis Vatis (1921), 91 L. J. P. 182. 


42 O. L. R. 654 ; 14 O. W. N. 150 ; 43 
D. L. H. 92.— -CAN. 

1037 viii, . ] — The agrent of defts. 

hired pltfs., but exceeded his authority 
in regard to the terms of hire : — Held .* 
defts. were not estopped, by accepting 
pltfs.* services, from disiiutlng pltfs.’ 
claim for wages, defts. having repudi- 
ated the agent’s authority as soon as 
the terms of the contract were brought 
to their attention. — Roy v. St. John 
Lumber Co., Fisher t». St. John 
Lumber Co. (1919), 46 N. B. R. 120.— 
CAN. 

1037 ix, .] — The burden of prov- 
ing ratidoation rests on the person 
alleging it, who must prove full 
knowledge of the facts. — Thompson 
V. Lynne, 11921J 2 W. W. R. 635 ; 
56 D L. R. 729; 14 Sask. L. R. 282,— 
CAN. 

1037 X, ,] — A grain broker 

placed, according to his practice, a 
written confirmation of a purchase of 
grain made for a customer in a rack 
which was in the broker’s oflEloe & 
had been pointed out to the customer, 
& the confirmation remained there for 
a month. The broker knew the cus- 
tomer’s street address. The customer 
had not instructed the broker to make 
the purchase in question : — Held : the 
confirmation did not affect the customer 
with notice of or liability fortbe trans- 
action. — Meleiniuk V. Morrison & 
Kelly, Ltd., tl930J 1 W. W. R. 602 ; 
1 D. L. R. 084.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1. 

1044 vii. .) — In oonsidering 

whether a person is bound by the acts 
of an ostensible agent which are alleged 
to have been ratified, the dlsttnotion 
is to be observed between a ratifica- 
tion to be Implied from conduct 
Bbowing an Intention to ratify & an 
estoppm to deny ratification, the case, 
that Is, where, without a oonscious 
intention to ratify, the so-called 
principal Is estopped from denying 
that his conduct must be treated as a 
ratification. — McKay v. Tudhopk 
Anderson Co., Ltd.. tl918 J 3 W. W. R. 
994 ; 44 D. L. R. 100 ; 14 Alta. L. R. 
131.— CAN. 

1044 vlli. . I-' Ratification by a 

principal of the acts of an alleged agent 
must bo evidenced either by clear 
adoptive acts or by acquiescence 
equivalent thereto, & the act or acts 
of adoption or acquiesoenoe must be 
accompanied by full knowledge of all 
the essential facts. — T hompson v. 


Lynne, fl921] 2 W. W. R, 635 ; 50 
D. L. R. 729 ; 14 Saak. L. R. 282.— CAN. 

1 044 ix. . 1 — If an agent executes 

on behalf of a former principal a con- 
tract for the sale of land, although his 
authority to execute such contracts 
has terminated, then if the purchaser 
seeks to hold the principal liable there- 
under he must show that the principal 
has placed himself by some act or 
omission of hla own in a position which 
compels him to accept the contract & 
carry out Its terms ; & tills is uot 
shown where there does not appear 
to have been any holding out of such 
agent by the principal either to the 
purchaser directly or by clioum- 
stanoes of publicity which reached him 
& upon wmch he acted. — Z erkbesky 
e. Powell, [1921] 3 W. W. R. 628.— 
CAN. 

1044 X . .] — Abbott v. McDou- 

OALL & Cowans (Man.), [1928] 1 
D. L. R. 295 ; [1927] 3 W. W. R. 816.— 
CAN. 

PART Vn. SECT. 6, SUB-SECT. 2. 

1086 i. Purchase — Acceptaiice of 
goods }— Where an agent, autho- 

rised to buy goods of a certain kind, 
buys goods of a different kind, if the 
principal for whom they ore bought, 
though repudiating the contract & 
returning most of the goods, keeps 

f iart of them, he thereby does an act 
n relation to the goods which is 
Inconsistent with the ownership of the 
seller, & so accepts them, & in so doing 
ratifies the purohaae. — Bontex Im- 
porting Co. r. PanaR (1922), 63 
D. L. R. 200 ; [1922] 1 W. W. R. 128. 
—CAN. 

1100 iv. Paid by cheque 

of %matUhorised agent .] — S. took part in 
the negotiations for the sale of an engine 
by applt. to resp., but was notappit.’s 
agent either to effect the sale or to 
collect the purchase-money. After 
the sale reap, paid the money to S., 
thinking that he was applt. ’s agent, 
& a few days later B. told applt. that 
ho bad received the money but could 
not pay It over then, & offered to pay 
interest on it, to which applt. agreed. 
After several applioatlons from applt. 
S. handed him a cheque tor the balance 
shown to be due in an accompanying 
statement, in which 8. debited himself 
with Interest & took credit for com- 
mission. Applt. accepted the cheque 
ft paid It into his account, but it was 
dishonoured Sc he then sued resp. for 
the purchase-money ; — Held ; applt. ’s 
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acceptance of the cheque was a clear 
adoptive act evidencing his ratification 
of S.’s unauthorised act in receiving 
the money. — McEwan v. Johnstone, 
[1918] N. Z. L R. 4 9.— N.Z. 

so. Demand for payment over 

of deposit.] — Where an agent had no 
authority to sell on the terms on which 
he did sell : — Held : a loiter of the 
principal, demanding payment of the 
money received by the agent as a 
deposit, did not ratify the action of 
the agent in selling. — Prtnglr v. 
M‘Kay, [1922] N. Z. L. R. 818.— N.Z. 

1104 iU a. .1— Where a 

principal, knowing the full circum- 
stances of the signing of an agree- 
ment for sale & purchase of land by an 
agent on his behalf, does not notify 
the purchaser of hia repudiation for 
nearly three years he is estopped by 
his acts & conduct from oblwtlng to 
the agreement. — W est v. Dillican, 
[1921] N, Z. L. R. 617.— N.Z. 

sk. AcknowlcdgTnent of order .] — An 
acknowledgment of an order given to 
an agent who Is acting In excess of his 
authority is not ratification. — McIsaao 
V. Fraber Machine & Motor Co., 
Ltd. (1910), 44 N. S. R. 290.— CAN. 

PART VII. SECT. 6, SUB-SECT. 8. 

1127 i. On person alleging raiiflea' 
tUm,] — The burden of proving ratifica- 
tion rests on the person alleging it, 
who mu9t prove full knowledge of the 
facts. — Thompson v, Lynne, [1921] 
2 W. W. R, 635 : 56 D. L. R. 729 ; 
14 Sask. L. R, 282.— CAN. 


PART VU. SECT. 7, SUB-SECT. 1. 

1122 iii. .] — An act done by a 

person on behalf of another person, 
but without that other person’s autho- 
rity or knowledge, & subsequently 
ratified by that other creates the 
relationship of principal Sc agop^ 
between the parties In respect of that 
act.— Great West Farms, Ltd. v. 
Hansberger, [19243 1 D. L. R. 186.— 
CAN. 


PART Vfl. SECT. 7. SUB-SECT. 2. 

St. Trading goods — Agent for sale .] — 
If an agent for sale of goods tiados 
them for other goods & the princi- 
pal ratifies the transaction, the goods 
received in exchange become the 
principal’s property, — R ex Grocery 
V, Higgs & Kebi^ [1925] 3 D. L. R. 
665; [1926] 2 W. W. R. 402; IV 

Sask. L, R. 492.— GAN, 
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Part VIII.— -Relations between Principal and Agent. 


tl76. Add, Annotation : — Refd* Cheshire v, 

Vaughan, [1920] 3 K. B. 240. 

1176. Add, Annotations : — Refd* Cheshire v, 

Vaughan, [1920] 3 K. B. 240 ; MaskeU r. 
HUl. [3921] 3 K. B. 157. 

1192. Add. Annotation : — As to (3) Refd. Jarvis v. 
Moy, Davies, Smith, Vandcrvcll & Co., [1930J 
1 K. B. 399, 

1196. Add, Annotation : — Refd. Be City Equitable 
Fire Insce., [1926] Ch. 407. 

1206. Add, Annotations : — Cojosd, Gould v. S. E* 
4& C. Ry., [1920J 2 K. B. 186. Apld. Finn v. 
Shelton Iron, Steel & Coal Co. (1924), 131 
L. T. 213; Westminster Bank v. Hilton 
(1926), 136 L. T. 316. Consd. Calico Printers’ 
Assocn., Ltd. v, Barclays Bank (1930), 145 
L. T. 61. Refd. Weigall v, Eunciman (1916), 
85 I.. J". K. B. 1187; Weiss, BiheUer & 
Brooks V, Farmer, [1923] 1 K. B. 226 ; 
Portolino Tank Steamer Owners v. Berlin 
Derunaptha (1934), 39 Com. Cas. 330 ; 
Strathlorne S.S. Co. v. Andrew Weir & Co. 
(1934), 40 Com. Cas. 168. 

1208. Add, Citation 13 A^p. M. L. C. 463. 

1208a. .] — Vale (J.) & Co. v. Van 

Oppen & Co., Ltd. (1921 ), 37 T. L. R, 367. 

1211. Add, Annotations : — ^Apld. Weigall v. Runci- 
man (1916), 13 A^. M. L. 0. 463. Refd. 
Finn v. Shelton Iron, Steel & Coal Co. 
(1921), 131 L. T.213. 

1218. Add, Annotation : — Refd. Savory ^ Co. v, 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

1231. Add, Annotation : — Refd. Vaile Bros, v, 
Hobson, Ltd. (1933), 149 L. T. 283. 

1238a. Duties of sole agent.] — Pltf. co., who had 
the sole expoi’t agency for a certain brand of 
whisky in Austr^asia, made a contracjt with 
deft. CO., whereby the latter became the sole 
agent in New South Wales for the sale of that 
whisky. By a clause in this contract, deft. 
CO. agreed to devote the principal part of 
their energies, so far as Scotch wliisky was 
concerned, by means of themselves, their 
travellei*s, & others, to pushing the sale of 
this whisky in bulk througliout New South 
Wales. They were, however, not precluded 


from selling proprietary brands of whisky in 
response to orders therefor, nor from dis- 
posing of their stocks of such vJiiskies. Pltf. 
CO. became dissatisfied with the volume of 
orders received from deft, co., & sued them 
for breach of contract. It was also a term 
of the contract that pltf. co. should supply, 
inter alia, all corks for the bottling of the 
whisky, but, by a substituted a^cement, 
deft. CO. used a form of stopper which had a 
lead Uner, & a quantity of whisky was thereby 
rendered unfit for sale : — Held : (1) deft. co. 
was under an obfigation vigorously to pro- 
mote the sale of the whisky exx)orted by pltf. 
CO., & to soil as much of that whisky as they 
could throughout the whole period of the 
contract, such obligation being subject to 
their rights under the contract to sell theii* 
existing stocks of whisky, <& to supply pro- 
prietary brands in rcjsponse to orders tlu?refor. 
The obligation under the contract was not 
satisfied by inaction & merely not x)ref erring 
other brands ; (2) deft. co. had broken their 
contract, in that tliey had not made a steady 
effort to sell the whisky supplied by co., 
nor had they done their best to promote its 
sales in theii* tied & managed houses. 
Fmiher, their travellers had solicited orders 
for other brands ; (3) it "was a breach of tlie 
contract to allow the exhibition of advertise- 
ments, in tied 6c managed houses, of com- 
peting proprietary brands ; tliougli they 
would be permitted to stock such brands, & 
to include them in their lists of brands 
stocked ; (4) there was no imi)lied warranty 
on the part of deft. co. that the stoppers were 
fi*ee from defect, but, from the relationship 
between the parties, who were both concerned 
with the reputation & success of this 
particular whisky, thex*e was an obligation 
upon deft. co. to use reasonable care in the 
matter, & this they ha4 not done. — 
Davls (B.), Ltd. r. Tooth & Oo., Ltd., 
[1987] 4 All E. R. 118 ; 81 Sol. Jo. 881, P. C. 

1243a. Extent of liability.] — Pltf. employed 

deft., a chai'tered accountant, to investigate 
the affairs of a co. in which ho waa intere^d. 
In a letter of instructions to deftf pltf. 


PARTVIU.SECT. 2,SUB-SE0T.l.— A. 

1184 V. Goods not in 

accordanuse with order.] — Dofts, gave to 

S ltf. a written order to ship Irbrn 
Ingland on account of defts. one 
thousand two -gallon Sc two hundred 
Sc dfty three -gallon etoneware jars. 
Pltf, ordered jars from a manu- 
facturer in B'ogland to be shipped in 
performance of this order. Two lots 
were shipped Sc delivered to defta. who 
paid for them. Delivery of the last 
lot, which comprised thirty -nine three - 
gallon Sc three hundred Sc forty-two 
two-gallon Jars, was refused by defta, 
on the ground that there were twenty- 
three more of the three-gallon iars 
Sc twenty -five less of the two-g^on 
jars than had been ordered, Sc also that 
the mouths of a large number of the 
Jars were not of the spooided si*e : — 
Beld : pltf. was under a duty to 
purchase goods for defts. of the 
description ordered. Sc his failure to dq 
Bp amounted to a breach of duty. — 
But/rsB8 V, Koope, [19221 U, Z* h, R, 
519.— -N.Z. 

1188 U. --- — .1— Wheat held 


J.8. 


by defts, for pltfs. was on pltfs.* order 
shipped by defts. from M, to A- 
Pltfs. telegraphed Instructing defts, 
to sell at once. Defts. wrote saying 
that uotil the cars arrived at A. they 
were unable to sell. They at once, 
however, tried to sell Sc after ten days 
did so : — Held : they were J ns tided 
in selling at the price then obtainable 
& without reoelving further instruc- 
tions. — J aobbon V. Saskatchewan 
O o-OPEHATIVE BLEVATOB Oo., LTD., 
[19191 3 W. W. R. 572.— -CAN. 

BW. Failwre to read contract of 
agency .] — A i>ersou signing a contract 
01 agency by which he takes over 
goods is bound by a term requiring 
him to Insure, whether he reads the 
contract or not. — G bay-Campbell, 
Ltd. V, Flynn, [1923] 1 D. O. H, 5X,— 
CAN. 

PART Vm. SECT. 2, SUB-SECT, 2.— 

A. (aV 

1214 fv. — — Negligent miarepre- 
9entation,]-^AJi agent who In breach 
of his duty to Ms principal induces 
him by netpigeut misrepresentation to 
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enter Into a contract is liable to make 
good to his principal the loss arising 
therefrom. 

In such a case the principal may 
recover either in tort or In contract, 
&: it is no answer to his claim that he 
Is also entitled to recover from the 
other party to the contract induced 
by his agent. — Young r. Tassell, 
[1918J N. Z. L. R. 921.— N.Z. 


1214 V. .] — The duty of a paid 

agent to his principal Is to CAercise 
care, skill, & honesty, & if he takes on 
himself to convey information which 
he considers it material that his 
principal should know. Sc which tie 
recommends Sc intends his principal 
bo adopt, it is his duty to use reason - 
s,blo oar© Sc skill in ensuring the 
uicuracy of that information. — B rown 


N.Z. 


PART VUI. SECT. 2, SUB-SECT. 2.— 
A. (b). 


Bb. Agent liable for failure U> gim 
iw/omaffon.l— P hillips e. Barns 
(1937), SI Sol, Jo. 814, P, 0.— IND. 


3 



Cases 1248a— 1263a. English and Empiee Digest Supplement. 


inserted libellous statements concerning two 
officials of the co. Deft, handed the letter 
to his partner, who negligently left it at the 
co.*s office. The manager found it, read it, 
Su communicated its contents to the two 
persons defamed, each of whom sued pltf. 
for libel obtained judgment against him 
for damages Sc costs. Pltf. then sought to 
recover fi*om deft, the amount which he had 
paid for damages Sc costs in the libel actions 
as damages for breach of an implied duty to 
Iteep secret the letter of instructions : — 
Held : pltf.’s liability for damages in the 
libel actions did not result from deft.’s 
breach of duty, Sc deft, was liable for 
nominal damages only. — Weld-Blundell v, 
Stephens, [1920] A. C. 956 ; 89 L. J. K. B. 
705 ; 123 L. T, 593 ; 36 T. L. B. 640 ; 04 
Sol. Jo. 529, H. L. 

dhnotationa ; — Consd. Re Polomis & FunicHs Withy, {1921] 
3 K. B. 660 j A. & B. Taxis v. Secretary of State for Air, 
{1922] 2 K. B. 328 ; Harriott w. Bond, [1924] 2 K. B. 517; 
Brodstpeetfl British, Ltd. v. Mitchell (1932), 48 T. L. K. 070. 
Reid. X'l-oops V. OhapJiu (1920), 37 T. L. K. 112 ; EUlott 
Steam Tug Co. «. Shipping Controller, {1922} I K, B. 
127 ; The San Onohe, [1922] P. 243 ; Adelaide 8.S. Co. 
V. B., {1923] 1 K, B. 59 ; Toumior v. National Provincial 
& Union Bank of England, {1924] 1 K. B. 461 : Ham- 
brook t). Stokes, [1926] 1 K. B. 141 ; Britannia Hygienic 
Laundry Co. u. Thornycroft (1926), 136 L. T. 83; Single- 
ton Abbey (Owners) v. Paludlna (Owners), The Paludina 
(1926), 06 L. J. P. 135. 

1243b. .] — Accountants, employ od to 

prepare balance-sheets from the books of a 
firm, stated the amount of “ cash at the 
bank as it appeared in the books, without 
examining the bank pass-book, or obtaining 
any statement in reference thereto from the 
bank, or informing the firm that they had 
not done so. The entries in the books were 
falsely made by a fraudulent clerk, whose 
defalcations were not discovered, as they 
would have been if the entries in the books 


had been checked by reference to the pass- 
book : — MM; (1) the accountants were 
negligent ; (2) they were liable in damages 
for the amount of the defalcations of each 
year which would have been discovered if the 
proper steps had been taken as to the pass- 
book. — Pox Sc Son v. Moekcsh, Grant Sc 
Co. (1918), 35 T. L. R. 126 j 63 Sol, Jo. 193. 

1250. Add. Annotedion : — Apld. Re City Equitable 
Fire Insce, [1926] Ch. 407. 

1251. Add. Annotation : — Apld. He City Equitable 
Fire Insce. (1924), 40 T, L. B, 858. 

After this case add See, generally, Com- 
panies, Vol. IX., pp. 553 et seg.** 

1263a. .] — ^Agents employed to sell land ai'e 

^ generally employed to obtain the best pur- 
chase price reasonably obtainable. Their 
duty to their principal does not cease when 
they have procured an offer to purchase 
'which he accepts subject to contract. It is 
still their duty to inform him of any offer 
which they receive at a higher price than 
that so accepted, & they remain subject to 
this duty imtil final contracts of sale Sc pur- 
chase have been signed Sc exchanged. 

The owner of house property employed a 
lirm of house agents to sell the property. 
They gave particulars to a tenant of the 
property, among other persons. Sc procured 
an offer from a prospective purchaser. They 
communicated this offer to the owner, Sc he 
accepted it subject to contract. The tenant 
then made an offer to the agents to purchase 
the property from the prospective purchaser 
at an increased price. In the bond fide belief 
that they had performed their duty as agents 
to the owner when he had accepted the offer 
of the prospective purchaser subject to con- 
tract, they omitted to inform the owner of 


PART VUI. SECT. 2, SUB-SECT. 2.--^ 
B. (b). 

1245 iv. .} — A law-agent, 

to whom a olleut entrusted money for 
investment on heritable security to 
yield 6 per cent., invested £1,000 of the 
amount in 1903 on a heritable bond 
which boro to be secured over tenement 
property, & £200 on a postponed bond 
over other subjects. These properties 
both belonged to another client of the 
agent's firm, who, in 1906, died 
Insolvent, Sc heavily indebted to the 
firm. He had enranted an ex facie 
absolute disposition of the tenement 

f iroperty in favour of the firm prior 
n date to the bond for £1,000, which 
loan was accordingly not validly 
secured ; Sc the postponed bond for 
£200 was worthless, as the prior bond 
exhausted the value of the security 
subjects. None of these facts were 
communicated to the lender: — Held: 
while the agents were not guilty of 
negiigenoe in investing the money as 
they did In 1903, In view of the fact 
that they were called upon to obtain a 
6 per oent. investment, they were guilty 
of negiigenoe upon the death of the 
borrower In 1905, in respect that, a 
conflict of interest having then arisen 
between them Sc the lender In connec- 
tion vrith the £1,000 bond, they failed 
to inform their client of the position, 
failed to realise her Investments, 8c 
failed to advise her to seek independent 
legal advice. — v. M*Lean, 
Sc Neilson, [1925] S. C. 407. — 

SCOT. 


tv. Oaakma broker. Tool 
& Motor Oar Co, v, Jackson Potts 
& Co, (1915), 7 O. W. N. 617 ; - 8 
O. W. N. 311 ; 33 0. L. R. 96, 587.— 
CAN, 


1260 I. Factor.] — Whore advances 
are made by a factor on the security of 
a world commodity, such as grain, 
consigned to liim for sale. It is his duty 
to deal with the goods in such a way 
as to guard, not only himself, but the 
principal also, against loss. There la 
implied in every such transaction a 
riglit on the part of the factor to 
realise on his security whenever the 
exigency of the case demands it. — 
United Grain Growers, Ltd. v. 
Mabey, [1925] 1 D. L. R. 301 ; [1925] 
1 W. W. R. 19.— CAN. 

1260 ii, .] — ^Where an elevator 

company advances money on the 
security of grain delivered to It In 
storage which it is authorised by the 
contract between It Sc the borrower to 
sell without notice at any time it 
deems Itself imseoure, the co. is not, 
in the absence of an express agroemont 
to that effect, restricted to resorting 
to the pledged grain to obtain repay- 
ment, nut can sue on the Implied 
promise to repay which is ordinarily 
Incident to a loan: Sc, moreover, the 
co. is not obliged to sell the grain Sc, 
if it does sell it, cannot be held to have 
been negligent Sc, therefore, liable to 
the borrower merely because it did 
not sell at a time when it could have 
received a higher price than it did 
receive. — Patterson (N. M.) & Oo., 
ltd. V. Oarnduep, [19311 2 W. W. R. 
221.— CAN. 

126211. Fsetent of dtdies.}— 

If a local agent is entrusted by an 
absent owner with looking after Sc 
renting a furnished house, then, 
although he Is not an insurer of the 
safety of the property, he must use 
reasonable care Sc diligence in its 
protection & preservation, 11 he laUs 
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to do BO he will be liable for the 
resulting loss. If furniture disappears 
or is damaged beyond reasonable 
wear & tear, he is primd facie liable to 
account for it. Evidence sufaolent 
to excuse him from liability would in 
some instances be quite light. In others 
more burdensome, depending on such 
questions as the checking over or not 
of the articles of the furniture, the 
character of the tenants & the con- 
stituents of the tenant’s family, the 
value Sc natime of the missing articles, 
etc. 

When the owner claims damages 
against the agent for lost or damaged 
articles the question of liability may 
be directly involved in regard to each 
article. Sc that liability is a question 
for the judge. Sc in such case the value 
of any article or the damage done to 
it can be most conveniently deter- 
mined by the judge when deciding 
tlie question of liability, rather than by 
a referee. — Carlilk v. Northern 
Trusts Co., [1924] 2 W. W. R. 981.— 
CAN. 


1282 ili. .] — A house agent, 

employed to look after the renting 
of a furnished house, must keep a 
proper inventory of the furniture Sc 
check it over carefully with each 
incoming Sc outgoing tenant. Sc he 
must exercise care in seeing that 
tenants to whom he rents the house 
are the proper sort of persons to occupy 
it ; but. In the absence of a speolcU 
contract, the agent is not a guarantor 
of the rent, or bound to pay the taxes, 
or to notify the owner so as to prevent 
a sale of the house for non-payment 
thereof. — H yland v. OoeruBTON 
(B. C.ji [19271 1 H. L. R. 1166 ; 119271 
1 W. W. R. 846.— CAN. 



the offer of the tenant. Afterwards final 
contracts for the sale purchase of the pro- 
perty were signed & exchanged by & between 
the owner & the prospective purchaser. The 
owner then brought an action against the 
agents for damages for breach of duty in not 
disclosing to him the offer of the tenant 
before the contracts were signed & exchanged. 
The agents counterclaimed for commission 
on the sale of the property : — Held : the 
obligation of the agents to the owner was not 
fully performed when he had accepted the 
offer subject to contract but continued until 
final contracts were exchanged ; this obliga- 
tion involved a duty to communicate to him 
the offer of the tenant ; having committed 
a breach of this duty they were liable in an 
action for damages, the measure of 
damages was the difference between the 
price named in the contracts <fe the price 
offered by the tenant ; also in the circum- 
stances the agents were entitled to their 
commission. 

There may well be breaches of duty which 
do not go to the whole contract, & which 
would not prevent the agent from recovering 
his I'emuneration ; as in this case it is 
fmmd that the agents acted in good faith, & 
as the transaction was completed & applb. 
has had the bonetit of it, he must pay 
the commission (Atkin, L.J.). — Kbppel v. 
Wheeler, [1927] 1 K. B. 577 ; 96 L. J. K. B. 
433 ; 136 L. T. 203, C. A. 

Annotations: — Folld. Harrods, Ltd. v. Lemon, [1931) 2 
K. B. 157. Apld. Raymond v. Wooten (1931), 47 T. L. R. 
000. Consd. Trollope (Geo.) & Sons v. Martyn Bros., 
a934] 2 K. B. 430 ; Musson v, Moxley. [1936] 1 All E. R. 


Vol. I. — ^Agency. Oases 1208a — 1848. 

1265. Add. Annotation : — Hefd. Be City Bquitable 
Fire Insce., [1925] Oh. 407. 

1267. Add. Annotaiions : — Retd. Banbu^ v. Bank 
of Montreal, [1918] A. C. 626 ; Everett 
Griffiths, [1920] 3 K. B. 163, 

1269. Add. Annotationa : — ^Apld. Halliwell v, Ven- 
ables (1930), 99 L. J. K. B. 353. Retd. 
Banbury v. Bank of Montreal, [1918] A. C. 
626 ; Goldman v. Hill, [1919] 1 K. B. 443 ; 
The Empress (1922), 92 L,. J. P. 42 ; Pratt v. 
Patrick, [1924] 1 K. B. 488. 

1279. For “ For full anns., see Practice & 
Procedure,” read ** For full anns., see 
Executors, p. 745, No. 7746.” 

1288. Delete “ For full anns., see Equity.” 

1304. Add. Annotation : — Retd. A.-G. v. Goddard 
(1929), 98 L. jr. K. B. 743. 

1311. Add. Annotations : — Apld. Holt v, Markham, 
[1923] 1 K. B. 504. Dlstd. Jones v. Waring 
& Gillow, [1926] A. C. 670. Retd. British & 
North European Bank v. Zalzstein, [1927] 
2 K. B. 92 ; Anglo-Scottish Beet Sugar 
Corpn., Ltd. v, Spalding Urban District 
Council, [1937] 3 All E. R. 335. 

1315. Add. Annotation : — Retd. Camillo Tank 
S.S. Co. V, Alexandria Engineering Works 
(1921), 38 T. L. R. 134. 

1316. Add. Annotation : — Consd. The Mogiliff, 
[1921] P. 236. 

1318. Add. Annotatiom : — As to (1) Retd. Anderson 
V. Equitable Assce. Soc. of United States 
(1926), 134 L. T. 557 ; Barblam v. Evans, 
[1936] 1 K. B. 202. 

1346. Add. Annotation : — Consd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 


1204 ii. Actina for vendor dt 

purchaser — Payment of rents to vendor 
after notice of claim by purchaser .] — 
Where an agent who acted for both 
parties in connection with a sale of 
immovable property on the terms of 
“ cosh against transfer,** received the 
rents after notice that they were 
claimed bv the purchaser, paid them 
over to the seller as having. In hie 
opinion, the better title thereto : — 
Held : he was personally liable to the 
purchaser therefor. — Dbj Kock v. 
Finoham (1902), 19 S. O. 136.— S. AF. 

1264 iii. — — Advice as to values .] — 
Pltf. employed defts, who were land 
agents, to dispose of certain land, & 
they induced him to exchange his pro- 
perty for certain other lands which 
were less in value than those of pltf. 
Pltf. was in humble ciroumstances & 
of little business experience : — Hdd : 
it was the duty of defts. to see that an 
Inadequate consideration was not oo- 
oepted for the diimosal of pltf. *8 pro- 
perty without advising mm as to 
values. This duty obtains, notwith- 
standing that the agent may be acting 
os agent for both parties to the ex- 
change transaction. — How t?. Carman, 
[1981] S. A. S. li. 413,— AUS. 

«w. Wool broker,] — A wool broker, in 
oases where ho receives wool from a 
ouBtomor upon which a limit has been 
placed. Is not in law bound to Indicate 
to the customer the state of the 
market from time to time, so os to be 
liable in damages If he falls to do so,' — 
FEKREsmA V, SiNOKtL, [1921] B. H. L. 
374.— S. Ar. 

PART VUl. SECT. 2, SUB-SECT. 2.— 0. 

1269 vil, .] — Heft., an Insur- 

ance broker, gratuitously procured 
poiiples from American cos. : — Held : 
as it was pot shown that deft, was In 
any way negligent, or that ho knew or 


ought to have known of the invalidity 
of the policies, deft, was not Uabio. — 
Dimitroff V. Gonpek (1924), 50 

O. L. R. 119.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 8.— 

A. (a). 

ti. Purser employed on ship by 

raitway company — Money advanced by 
company to enable ship to be procured ,] — 
Held : the co. were not liable to account 
to the shipowner for money received 
by the purser & not paid over, for he 
was accountable to the shipowner. — 
Vanevery V, Buffalo & Lake Hu3?on 
Ry. Co. (1861), 20 U. C, R. 630.— CAN. 

1276 i. Failure to keep accounts — 
Liability for charges of accountant pre- 
paring accottnfs. ]— Deft., employed by 
pltf. to administer his affairs, exhibited 
gross n^ligenoe in carrying out his 
trust. He failed to keep proper books 
or records of pltf.*B affairs or to render 
accounts. Pltf. was compelled to 
employ accountants to prepare ac- 
counts between the parties : — Held : 
pltf. was entitled to claim the charges 
of two accountants for preparing 
accounts between the parties as 
damages due to deft, 
which deft, should have 
as the natural result of such negli- 
gence. — Mead v, Ciarke, [1922] 
E. D, L. 49.— S. AF. 

sx. No duty to account tominor — Agent 
appointed 61 / guardian,] — An agent 
appointed by the guardian of a minor 
is not liable to account to the minor 
for hie acts, even though he received 
properties belonging to the minor . — 
Ramathan Chbttiar Muthiah 
Chetty (1919), I. L. R. 43 Mad. 429.-- 
IND. 

ay. Accounts framed (m wrong basia-^ 
dt containing incorrect items.] — Deft, 
waft employed by pltbi., the exors. ot 
an eatate, to administer the estate on 
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*8 negligence, 
contemplated 


their behalf. Pltfs. baring sued deft, 
for an account. : — Held : as the 
acnounts rendered by deft, wore 
framed on a wrong ba^s as between 
principal & agent & were incorrect In 
certain particulars, deft, must render 
au account within fourteen days. — 
Kriqe V. Van Due’s Exboutobs, 
[19181 App. D. 110.— S. AF. 

PART VIII. SECT. 2, SUB-SECT. 3.— 
A. (e), 

1326 i. Agent for sale — Principalis 
intention to defraud creditors known to 
agent..] — Where goods were delivered 
to agents for sale, & the principal, 
to the knowledge of the agents, in- 
tended to defraud his creditors by 
making away with the proceeds of the 
sale: — Held: ( 1 ) the principal in 
suing the agents for on account of 
the goods so delivered to them was not 
relying on an Illegal contract & was 
entitled to succeed ; ( 2 ) the agents 

were not absolved from the duty of 
accounting to the principed by the fact 
that the goods had been delivered to 
the agents on a Sunday. — Rusktn v. 
WabseRMAN, [1917] W. L. D. 174.— 
S. AF. 

1826 ii. Goods delivered to agent 

on Sunday.] — Ruskin v. Wabser-man, 
No, 1326 U emte.—S, AF. 

1826 iii. .] — Leslie v. Morrison 

(1858), 16 U. 0. R. 318.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 8.— 
A. (f). 

gi, — Particulars.] — In an action 
which was substantially oue claiming 
a general account in reality on the basis 
of agency: — Held: an application by 
the agent for partioulars of sums alleged 
to have been converted should be re- 
fused. — Short v. Lambe, [1925] 1 X. B* 
135.— IR. 



CaMs 1362— 14fi6a. English and Empire Digest Supplement, 


1352« Add^ Annotation : — H6f<l. Firm Bishtm 
Chand v, SetJi Girdhari Lai (1934), 50 T. L. K, 
405. 

1350, Add. AnnoicUion :-^A8 to (3 ) Refd. Yourell 
V. Hibernian Banli:, [1918] A. C, 372. 

1360, Add. Annotation .•—Refd. Namlooze Ven- 
nootsohap Handels-en-Transport Maatscbap- 
l>ij Vulcaan v. Ludwig Mowinckels Rederi 
A/S. (1937), 42 Com. Cas. 200. 

1885a. Fiexd v. Aixbn (1842), 9 M. & W. 

694 ; 152 B. R. 294. 

1385b. Whether agent may set up ju» tertii.] — 

An engagement of roaiTiage having been 
entered into between pltf. &; the daughter of 
one J., the engaged parties chose a house in 
which to live ^er they were married, & J. 
handed to pltf. a cheque for the deposit on 
the price of the house as a gift conditional 
upon the marriage taking place. Pltf. paid 
that cheque into his own bank account A 
handed his own cheque for the same amount 
to the house agent of the vendor. Pltf. 
engaged deft., who was J.’s son-in-law, to 
act as his solr. in the purchase of the house. 
The engagement having afterwards been 
bmken off, & the negotiations for the house 
discontinued, the house agent of the vendor 
sent a cheque to deft, for the amount of the 
repaid deposit. J . requested deft, to account 
for the sum to him as being his property, A 
on tiiat gi'ound the deft, declined to pay it 
to pltf. J. then made a gift of the sum to 
deft. In an action by pltf. against deft, 
claiiliing the sum as money had received 
by deft, to the use of pltf., deft, by way of 
defence relied with the consent & authority 
of J . upon the latter’s claim & right to the 
sum i—Held : in the circumstances the jus 


tertii of J. did not avail deft, as a defence to 
the action. 

In the case of Biddle v. Bond (1866), 6 
B. & S. 225, it was decided that to an action 
by a bailor of goods, which had been wrong- 
fully though not fraudulently acquired by 
him, against the bailee for the proceeds of 
sale of the goods, the bailee was entitled to 
set up the jus tertii of the true owner of the 
goods as an answer to the action : — Held : 
the principle of that case is limited to actions 
for the recovery of property bailed. & 
apparently to actions of that kind in which 
the bailor has wrongfully obtained the 
property, & cannot be extended to enable 
an agent, in an action against him by his 
principal for the recovery of money held 
by him on behalf of the latter, to sot up by 
way of defence the jus tertii of the true 
owner of the money.— BLAUS^rEiN v. Madtz, 
Mitchell ^ Co., [1937] 2 K. B. 142 ; [1937] 
1 All E. R. 497 ; 106 L. J. K. B. 471 ; 156 
L. T. 316; 63 T. L. R. 397 ; 81 Sol. Jo. 
177, C. A. 

1386. Add. Citations :-~^suh nom. Pahrt v. 
Roberts, 3 Ad. & El. 118 ; 5 Nev. & M. 
K. B. 669 : 4 L. J. K. B. 189. 

1396. Annotations : — For “ Bridger tL Savage 
(1885), 12 Q. B. 1). 363 ” read “ Bridger ??. 
Savage (1886), 15 Q. B. P. 363.” 

Add. Annotation : — Refd. Rawlings v. 
General Trading Co., [1921] 1 K. B. 635. 

1422. Add. Annotation : — As to {!) Refd. Baker v, 
Lloyd’s Bank, [1020] 8 K. B. 322. 

1425. Add. Annotation : — As to (2) Retd. Lawrence 
V. Hayes, [1927] 2 K. B. 111. 

1426a. Proceeds of sale of goods — Goods consigned 
by commission agents for principal — Right of 


PART VUI. SECT. 2, SUB-SECT. 3.— 
B. (b). 

1862 H.~ -H-Where Mu- 

ciary relations hare eubsietod between 
the parties, a ct. will not re-opon 
accounts which hove long been settled 
between the parties, unless pltf. 
can show dofliaitoly at least one 
fraudulent omission or Insertion iu 
the accounts. — Puban Mat, v. Ford, 
Macdonald & Co., Ltd. (1919), I. L. B. 
41 All, C35. — IND. 


1362 iii. ' — — .1— Rahim r. Low 

(1924), I. L. R, 3 Ban. 1.— INO. 


PART Vin. SECT. 2. SUB-SECT. 3.— C, 

1361 1, Ciroumstafices in which right 
arises.)— Rahim v. Low (1924), I. L. R, 
8 Ran. 1. — IJND, 


PART VIII. SECT. 2, SUB-SECT. 4.- 
A. (a). 

1879 i. Deposit on purchase paid to 
land agerd.y—A licensed land agent 
who does not hold from his principal 
a written authority to sell, & wiu). 
having effected a sale of his prindpaJ's 
land, has received from the pur- 
chaser, without Ms prinoipaPs know- 
ledge, a deposit, is not entitled to retain 
thereout Ms commission, but must 
account to Ms principal for the whole 
of such deposit, — ^Smith v. Bason. 
11921] N. Z.X. R. 467.— N.Z. 


1879 ii, .] — Where a deposit on 

a sale of land is paid to a land agent 
he holds It, unless otherwise stipulated 
as agreed, for the vendor, « must 
pay it over to Mm on demand, suMoot 
to the agent's right to apply the same 
in payment of expenses, commit on, 
or other charges incidental to the sale \ 
but the commission does not include 


commission which Is made irrecoverable 
by law. — B uchanan u. Samson, [1922 J 
N. Z. L. R. 558.— N.Z. 

8Z. Money paid to agent hy members 
of syndicate for purchase of land — Claim 
by one member of syndicate for return 
of subscription on rescission of sale .) — 
pltf., who had joined with a number 
of other persons in the purchase of a 
farm, subscribed £50 which was, with 
other subscriptions, deposited with 
deft, to be by him paid out in reduction 
of the purchase -price. The sal© of 
the farm having been cancelled, to 
a claim by pltf, for the return of his 
subscription deft, raised the defence 
that he had beon instructed by the 
syndicate not to pay over the money 
received by him but to hold it for 
another purpose : — Held : the defence 
raised could not succeed. — M angena 
u. Moyatusi. [1918] App. D. 650. 
— S. AF. 

sa. Profits received in foreign cw'* 
rency — Rate of exchange in favour of 
principal.] — CuTTENp. Biokell (1925), 
57 O. L. E. 113 ; affd., [1926] 1 B. L. R. 
353.— CAN. 

sb. Commission received by sub-agent 
from principabr-Right of agent to 
recover from suh-agetU.] — Pltf. listed 
with deft, as a sub-agent the lands of 
a certain principal, agreeing to pay 
deft. 25 cents an acre for finding a 
purchaser. Deft, unknown to mtf. 
communicated directly with the prmoi- 
pal, obtained a listing of the lands 
from him & effected a sale thereof, 
deducting the commission ; — Held : 
pltf. was entitled to recover from deft, 
the commission less the sum of 25 
oentfl per acre, — O swalt u, &NO, 
119101 3 W. W, R. 72,— CAN. 

sc. Verme.] — It is settled law that 
a suit by a principal against a copi- 


misslon agent w^ho has agreed to exetmte 
an order placed with him by corre- 
spondence must be instituted at the 
place where the commission agent 
carries on his business & that a principal 
cannot sue Mm at the place from where 
he sent Ms order.— Bhamboo Mal v. 
Ram Narain (1928), I. L. H. 9 Lah. 
455.— IND. 


PART VUI. SECT. 2, SUB-SECT. 4.— 
A. (c). 


1306 ii. .3 — Assuming a trans- 
action between brokers & their princi- 
pal was an illegal one, A: the brokers 
paid the proceeds to a person as being 
the agent of their principal to receive 
it ; — Held ; the principal could recover 
such proceeds from the agent. — 
Airman v, Burdioe Brother^ (19231 
4 D. L. R. 862 ; 3 W, W. R. 786 ; 
varying. [1923] 1 D. L. R. 1105 ; 31 
B. C, R. 478.— CAN. 


1896 lii. Deedings on grain 

exchange .] — In an action against an 
agent to recover money received by 
him from a tMrd party on behalf of 
his principal he cannot resist the 

E ' oipal's claim on the ground of 
allty or criminality in the trans- 
)n on account of which the payment 
was made to him as agent, ff the 
alleged invalidity or illegality did not 
enter into the relations between him 
& his principal. Applying the above 
principle : — Utld : pltf, was entitled 
to recover moneys in the hands of 
deft, which had been received by the 
latter, as agent for pltf., from grain 
brokers through whom deft, had con- 
ducted buying & selling transactions 
on a grain exchange on behalf of pltf.— ^ 
Holding v . Wood, 119321 1 W. w, R. 
612,— CAN, 
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agent to set off claims against consignors.] — 

In 1917 pltf. & F., merchants at Odessa 
in the Russian Ukraine, consigned large 
quantities of pigs^ bristles to a Russian bai^ 
at Odessa, as commission agents, to send the 
goods to England for sale So remit the pro- 
ceeds to the consignors. The bank, as 
principals, sent tbe goods to defts., as their 
agents, who knew that pltf. & F. were the 
original consignors. Afterwards the revolu- 
tion broke out in Russia, So in Dec. 1917, all 
rivate banks in Russia were abolished by 
ecree of the Govt., & in 1918 their assets A; 
liabilities were taken over by the People’s 
Bank of the Russian Socialist Federal Soviet 
Republic. In 1920 the People’s Bank was 
by furtner decree abolished & its assets & 
liabilities were transferred to the Central 
Budget & Accounts Administration of the 
Russian Socialist Federal Soviet Republic. 
One result of this legislation was that the 
head offloe of the Odessa bank in Petrograd 
was raided & its shares were confiscated, but 
the Odessa bank was allowed to carry on its 
business as usual until 1920, when it was 
closed by a local soviet. This permis- 
sion was the result of the establishment of 
an independent republican Govt, over the 
Ukraine — the Ukrainian Soviet Govt., over 
which the Russian Soviet Govt, claimed 
neither a fa^io nor de jure jurisdiction, & 
which was also recognised by foreign pow^^rs 
as an independent Govt. Later on a full 
federation was entered into between the 
Ukraine Republic the Russian Soviet 
Republic & recognised m & de facto &, 
recently, as a de jure Govt, by the Govt, of 
this country. During transit* of the goods 
to England some of the goods respectively 
consigned by pltf. & by F. became inextric- 
ably mixed, with the result that F. assigned 
all his rights in his consignment to pltf., & 
notice of the assignment was given to defts. 
Before the closing of the bank at Odessa the 
bank ceded all their rights in the bristles 
consigned to them to pltf. & F. The bristles 
consigned to defts. were sold by them in 
1920, & pltf. demanded payment of the 
amount of the proceeds, less the amount of 
defts.’ commission, but defts. refused pay- 
ment, alleging {mier alia) that the goods 
belonged to the bank at Odessa & that tdefis. 
were entitled to set off against pltf.’s claim 
a debt due to them from the People’s Bank in 
Russia & the Russian Soviet Govt., & pltf. 
in 1923 brought this action: — Held: (1) 
assuming that the bank at Odessa was an 
effective bank up to the time when the bank 
was closed, the bank’s instructions to defts., 
followed by the transfer of the bank’s rights 
to pltf. & F. & the transfer of F.’s rights to 
pltf., made it clear that the bank’s title to 


the bristles hod gone ; (2) assuming that the 
bank was non-existent k, that some other 
person or persons had given the instructions 
to sell, the sale by defts. was without the 
authority of the bank, & in that case the 
bank’s title had gone. In either case pltf, 
os a disclosed or undisclosed principal was 
entitled to the proceeds, less defts.’ com- 
mission with interest from the date of the 
demand. — D oef v. Neumann, Luebeck & 
Co. (1924), 40 T. L. R. 405. 

1430. Add, Annotation Blauatein v, 

Maltz, Mitchell & Co., [1937] 2 K. B. 142. 

1431. Add, Annotation : — Consd. Blaustcin v* 
Maltz, MltcheU & Co., [1937] 2 K. B. 142. 

1437* Add, Annotation : — Refd. Re Achillopoulos, 
Johnson v, Mavromichali, [1928] Cb. 433, 

1438a. Unless Jus tertii set up.] — An agent 

entrusted with money or goods by a principal 
to be applied on his principal’s account 
cannot dispute his principal’s title, unless 
he proves a better title in a third person &> 
that he is defending on behalf, & with the 
authority, of that third person. — Bhawani 
Singh (Raja) v, Maui.vi Misbah-ud-din 
(1929), 56 L. R. Ind. App. 170, P. C. 

1452. Add. Annotation ; — Refd. A.-G. v, Goddard 
(1929), 98 L. J. K. B. 743. 

1459. Add, Annotations : — Generally^ Refd. Do- 
minion Coal Co. V, Maskinonge B.8. Co,, 
[1922] 2 K. B. 132. 

1460. Add, Annotation : — Refd. Dominion Coal Co. 
V. Maskinonge S.S. Co., [1922] 2 K. B. 132. 

1467. Add, Annotaiion : — Refd. Rawlings v. 

General Trading Co., [1920] 3 K. B. 30. 

1482. Add. Annotations : — ^Apld. Mortimer v, 
Beckett, [1920] 1 Ch. 571 ; Prosperity v, 
Lloyds Bank (1923), 39 T. L. R. 372. Consd. 
Rely-A-Bell Burglar & Fire Alarm Co. v, 
Eisler, [1926] Ch. 609. 

1484. Add. Annotation : — Refd. Prosperity v, 
Lloyds Bank (1923), 39 T. L. R. 372. 

1486. Add. Annotation : — Consd. Davey v. Robin 
son, [1923] 1 K. B. 563. 

1490. Add, Annotations : — Refd. Dutton, Massey 
(Liverpool) v. Dutton, Massey (1923), 40 
R. P. C. 413 ; HarroAs V. Harrod (1924), 40 
T. L. R. 195 ; Motor Manufacturers’ <fe 
Traders’ Soc. v. Motor Manufacturers’ & 
Traders’ Mutual Insce., [1925] Ch. 675. 

1491. Add, Annotation : — Refd. United Indigo 
Chemical Co, v. Robinson (1931), 49 R. P. 0. 
178. 

1492. Add. Annotation : — Retd. Reid Sigrisi, 
Ltd. V. Moss & Mechanism, Ltd. (1932), 49 
R. P. C. 461. 


PART vni. SECT. 2, SUB-SECT, 6. 

sd. General rule .] — Where money 
Is recoverable by a principal from 
an agent as having been received by 
the at^ent on tbe principal’s behalf, the 
agent Is not as a rule liable for interest 
nnlese by virtue of an express agree- 
ment or of some mercantile usage. — 
Lai^an V . Ohintamani (1918), I. L. R. 
41 AIL 264.-~-tND. 

part VIIl. SECT. 8, SUB-SECT, 7,— A. 

1463 i. Agent pttrckoHno for ht 
f pedfic verfortnanee grardeC ' 

E was ihown by evidence 


bad agreed to attend & buy in a pro- 
perty ofiorod for sale by auction, as 
tbe agent of pltf. Sc for bis benefit : — 
Held : notwitbstandlxig that the Statute 
of Frauds had been set up as a defence, 
& there was not any writing evidencing 
tbe agreement, pltf. tvas entitled to 
a decree to carry out tbe agreement.-— 
BOSS V. Scott (1875), 22 Gr. 29. — 
CAN. 

1464 V a. — ' — Pltf. supplied 
money for tbe purchase of land of which 
deft, took tbe deed in bis own name. 
In an action to have deft, declared 
a trustee & for the recovery of mesne 
profits the defence was that the pur- 
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chase price was furnished pltf. witli 
the intention that tbe land should be 
deft. ’8 St that pltf. should have a home 
with deft^ during her Ufetirue : — Redd : 
pltf. was entitled to judgment.—- 
Ennos V. MoLean (1919), 52 N. S. B. 
485.— CAN. 


ART vm. SECT. 2, SUB-SECT. 7.— B. 

sa. Investment — Mortgage — Failure 
inguire as to discharge of iierw.] — 
cld: agent liable for negligence.— 
KFEVBE V. Andrews, [1938] 1 

^ W. R. 122 ; 1 D. I.. B. 805 ; 44 
. 0. B. 616.— CAN. 



Cases 1494— 1628a. English and Empibe Digest Supplement. 


1494* Add, Annotation Keid & Sigiist, 

Ltd. v. Moss &i Mechanism, Ltd. (1932), 49 
R. P. C. 461. 

1495. Add, Annotation : — Refd* United Indigo 
Chemical Co. v, Robinson ^931), 49 R. P. C. 
178. 

1501a. Agent wrongfully acting for other principals 
— Liability of party Inducing agent to commit 
breach of duty.] — Resps. employed D. as 
their agent to buy tobacco from growers, the 
total bought not to exceed 300,000 lbs., ^ 
supplied Mm with forms of contract bearing 
their firm name as buyers. D. agreed not to 
act as buying agent for anybody except resps. 
Sn another firm. Applt., who knew the 
position as between D. & resps., induced him 
to buy in the names of the two firms a total 
of 1,100,000 lbs., arranging with him to take 
over the surplus not required for them. Out 
of that total weight D. handed 300,000 lbs. 
to resps., & tendered the balance to applt., 
but he repudiated the arrangement, the 
market haying fallen heavily. Resps. having 
also repudiated liability, one of the vendors, 
with whom D. had contracted upon resps.* 
form, was held to be entitled to damages 
from resps. as haying held out D. as their 
agent. Resps. claimed to recover over from 
applt. : — Held : resps. were so entitled, 
applt. having knowingly induced D. to com- 
mit a breach of Ms duty to them, whereby 
they had suffered the damage. — Jaspehson 
V, Dominion Tobacco Oo,, [1923] A. O. 709; 
92 L. ,T. P. C. 190 ; 129 L. T. 771, P. C. 

1501b. Distributing agent for film producers — 
Block-booking film with others — Sum for hire 
thereby reduced.] — Herbert Wilcox Pro- 
ductions, Ltd. V. First National Pictures, 
Ltd. (1930), 74 Sol. .To. 353. 

1501c. Agent acting for both parties — Company 
with separate departments as agent.] — 
Pltfs., a trading co., carried on an estate 
agency & a building business in separate 
buildings. Deft, employed pltfs., through 
their estate agency, to find a purchaser for 
real property, & they found C., who agreed 
to purchase the property subject to contract 
& a surveyor’s report. C. employed pltfs., 
through their building department, to inspect 
the drains of the property & to make an 
estimate for putting them in order. As a 
result of the report 0. claimed a reduction 
in the purchase-price. Subsequently after 
complaint by deft., pltfs. discovert that 
they had been acting in this way for both the 
potential vendor & purchaser, &, by their 
solrs., offered deft, to invite the purchaser 
to obtain an independent survey of the 
drains. Deft, did not accept the offer, but 
completed the sale at a reduction of the agreed 
price, the reduction being due to the work 
required to be done upon the drains. Pltfs. 
sued deft, for commission on the sale : — 
Held: (1) pltfs. had acted in good faith, & 
deft, had in fact suffered no damage, as C. 
would in any event have secured a report on 
the drains, &; any competent person would 
have recommended an expenditure on the 
drains of more than the reduction in the 
purchase-price; (2) pltfs. constituted one 


person in law, however, many businesses they 
might carry on, & in acting as they did 
they committed a breach of their duty as 
agents of their principal, but as deft, with full 
knowledge of the breach of duty on the part 
of pltfs. had completed the contract at the 
reduced price, pltfs. were entitled to com- 
mission. Vendor, with full knowledge of 
their action on behalf of the purchaser, had 
refused the offer of pltfs. to stand aside that 
C. might have the drains tested by another 
firm, & had concluded the sale at the reduced 
price. — Harrods, Ltd. v. Lemon, [1931] 2 

K. B. 167 ; 100 L. J. K. B. 219 ; 144 L. T. 
067 ; 47 T. L. R. 248 ; 75 Sol. Jo. 119, O. A. 

1504. Add, Annotations : — Refd. I>ynn v, Bamber, 
[1930] 2 K. B. 72 ; Legh v. Legh (1930), 143 

L. T. 161. 

1505. Add, Annotation: — As to (1) Reid. Spencer 
V, Hemmerde, [1922] 2 A. 0. 507. 

1506. Add, Annotation : — ^Refd. Namlooze Ven- 
nootschap Handels-en-Transport Maatschap- 
pij Vulcaan v, Ludwig Mowinckels Rederi 
A/S. (1937), 42 Com. Cas. 200. 

1508. Add, Annotations : — Refd. Re Richardson, 
Pole V, Pattenden, [1920] 1 Oh. 423 ; Taylor 
V, Davies, [1920] A. 0. 636 ; Re Blake, Be 
Minahan’s Petition of Right, [1932] 1 Ch. 64. 

1509. Add, Annotations : — Refd. Taylor v, Davies, 
[1920] A. C. 636; Re Olaridge’s Patent 
Asphaite Co., [1921] 1 Ch. 643. 

1613. Add, Annotations : — Refd. Re Richardson, 
Pole V. Pattenden, [1920] 1 Ch, 423 ; Taylor 
V, Davies, [1920] A. C. 036 ; Re Blake, Re 
Mtnahan’s Petition of Right, [1932] 1 Ch. 64. 

1517. Citations : — For “ [1894] 1 Oh. 416 read 
[1894] 1 Ch. 616.” 

Add, Annotation .'—Reid. Re Windsor Steam 
Coal Oo. (1901), Ltd., [1928] Oh. 609. 

1618. Add, Annotation : — Refd. Albemarle Supply 
Co. V, Hind, [1928] 1 K, B. 307. 

1520. Add, Annotations : — Refd. Lynn v, Bamber, 
[1930] 2 K. B, 72 ; Legh v, Legh (1930), 143 
L. T. 161. 

1626. Add. Annotations : — As /o (1 ) Apld. Re Thom- 
son, Thomson v, Allen, [1930] 1 Oh. 203. As 
to (2) Refd. Wright v, Morgan, [1926J A. C. 
788. 

1529a. Unless full disclosure — Sufficiency of 

disclosure.] — Deft, bought shares in the B. 
Co. on the recommendation of T., who was 
in the office of E. & Co,, stockbrokers. B. & 
Oo. carried through the transaction & sent 
deft, two contract notes, on which were the 
words ” bought of ourselves as principals,” 
& no commission wa« charged. By arrange- 
ment deft, paid 25 per cent, of the price of 
the shares, the balance being carried over. 
E. & Oo. subsequently became bkpt. & their 
trustee in bkpcy. claimed the balance then 
due on the account from deft. : — Held : E. & 
Co. had made a sufficiently full & accurate 
disclosure to deft, that they were selling as 
principals &; deft, with full knowledge gave 
his assent to their position, & the trustee’s 
claim succeeded. — Ellis & Co.’s Trustee v, 
Watshah (1923), 155 L. T. Jo. 363. 


PART Vni. SECT. 2, SUB-SECT. 9.— A. 

fi. Agent lending money to 

persons to who7n agent not authorised 
to lend ,] — ^A suit by a principal against 


an agent for the recovery of money 
lant to persons to whom the agent was 
not authorised to lend, is a suit for an 
ordinary money aooonnt ^ Is governed 
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by art. 89 & not art. 90 of Limitation 
Act (ix. of 1908 ). — Muthiah OhktTy 
t>. Alaoappa Ohbtty (1917), I. L* B. 
il Mad. 1.— IND. 
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153S, Add. Aw^oiations : — Retd. Be Jubilee Cotton 
Mills, [1922] 1 Oh, 100; Re Etic, [1928] 
Ch. 861. 

1550a. Broker.] — Applfc. employed a broker 

to make speculative purchases of cotton for 
him, & became heavily indebted to him owing 
to the fall of prices in the cotton market. 
The broker, as he was entitled to do by the 
terms of his agency, closed the account by 
soiling the cotton which he had bought for 
applt. He sold {inter alia) two lots of 
foreign cotton to different jobbers at the 
respective market prices of the day & 
immediately bought back from the same 
jobbers at the same prices equivalent amounts 
of cotton of the same description. The 
broker having assigned his property for the 
benefit of his creditors, reap, as trustee of the 
deed of assignment, sued applt. to enforce 
the broker’s claim to be indemnified. The 
trial judge found that there was a real sale 
& a real purchase of the cottons in question, 
& the Ct. of Appeal accepted this finding : — 
Held : the simultaneous re-sale to the broker 
did not vitiate the sale by the broker & the 
account was effectually closed. — Ohristo- 
FORIDES V. Terry, [1924] A. C. 666 ; 93 


K J. K. B. 481 ; 131 L. T. 84 ; 40 T. L. R. 
485, H. li, 

1552. Add. Annotations : — Generally, Consd. Sol- 
loway V. Johnson, [1934] A. C. 193. Refd. 
Christoforides v. Terry, [1934] A. 0. 566. 

1553. Add. Annotation : — Apld. Christoforides v. 
Terry, [1924j A. 0. 566. 

1558a. .] — Imeson v. Lister (1920), 

149 L. T. Jo. 446. 

1561. Add. Annotations: — As to {1) Consd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 51. Refd. Prager v. Blats- 
piel, Stamp & Heacock, [1924J 1 K. B. 
566. Generally, Refd. Tam v. Scanlan, Neil- 
sen, Andersen v, Collins, Muller (London) v. 
I^them, Muller v. I. R. Comrs. (1927), 44 
T. L. R. 53. 

1571. Add. Annotation : — Refd. Inche Noriah 
v. Shaik Allie Bin Omar, [1929] A. C. 127. 

1580. Add. Annotation : — Refd. Hocker v. Waller 
(1924), 29 Com. Oas. 296. 

1584. Add. Annotations : — Generally, Mentd. 
Ijondon County & Westminster Bank v. 
Tompkins, [1918] 1 K. B. 515; Ellis’ 
Trustee v. Dixon- Johnson, [1924] 1 Ch. 342. 


PART Vni. SECT. 2, SUB-SECT. 10. 

1530 i, Remedies of principal — 

Principal may retnuliate or adopt 
transaction.] — A pnncipal who dla- 
corers that ho has pnrehased his 
agent's own property may elect either 
to repudiate the contract or to atfirm 
It, If he wishes it to stand Sc also 
claims the rcsnltine: profit, ho must 
show that Htioh profit arises from 
transactions completely covered by the 
prohibitive operation of the relation- 
ship between him & the ai?ent. — 
Robinson v. Ranpfontein, etc., 
119211 App. P. 168.— S. AF. 

PART Vin. SECT. 2. SUB-SECT. 11. 

1642 vi. .] — An ngmi omployed 

to sell Koods cannot himself purchase 
such tyoodfl at a sale bv public auction. 
— OsRY t\ Htnsen, [1922] C. P. T). 
531.— S. AF. 

1542 vii. ^.1 — Jakvis v. Jarvis, 

[19261 3 r>. L. R. 897.— CAN, 

1650 ii. .] — Palmer v. 

Christie (Y, T.) (1905), 2 W. L. R. 
5C1.— CAN. 

1665 i. No confirma^ 

tion withovt knmcledge.] — In order to 
OHtablish acQuloscence or ratification 
on the part of pltf. it must be shown 
that he has, either by word or deed, 
ife with a full knowledge of the cir- 
stancos abandoned his rights. — O sry 
V. [1922] CJ. P. D. 531.— S. AF. 

PART Vin. SECT. 2, SUB-SECT. 13. 

1572 ii. ■.] — In pursuance of an 

agreement defts. obtained for pltf. 
a mtgo. of £100,000 at 5 per cent., but 
without pltf/s knowledge entered 
into an agreement with the mtgee. by 
which, in consideration of a com- 
mission of ^ per cent, per annum to be 
paid to them by the mt^gee, out of the 
Intereet payable by pltf., they agreed 
to guarantee the payment of principal 
Sc Interest, & under that agreement 
defts. were paid by the mtgee. £2,500, 
being £260 each half-year during the 
term of the mtge. In on action by 
pltf. against defts. to recover the 
£2,500 08 being a secret profit made by 
them while acting as his agent : — 
Reid : pltf. was entitled to payment 
to him of the £2,500. — Kbouh v. 
BalgETF & Co. (1916), 22 C. h. R, 
402 — A US, 

1672111, .1 — An agent has no 

right to receive remuneration other 


than from his principal, unless there is 
a contract express or implied to that 
effect.— Smitle v. Slattabd (1919), 
21 W. A. L. R. 19.— AUS. 

1572 iv. .]— Where one man 

stands to another in a position of 
confidence involving a duty to protect 
the interests of that other, he is not 
permitted to make a secret profit nt 
the other’s expense or to place himself 
in a position where his interests con- 
diet with his duty.— R obinson r. 
Randfontein, eto., [1921] App. D. 
168,— S. AF. 

1572 V. .] — A. authorised B., 

his agent, to soU property for a certain 
sum, A. agreeing to take a portion of 
the purchase price in cash & a mtgo. 
bond on the property for the balance. 
B. sold the property for the stipulated 
amount, but without the knowledge 
or consent of A. obtained & retained 
a commission from the purchaser for 
raising the bond : — Held : such com- 
mission was a secret profit, & B. in 
concealing it had acted dishonestly 
towards A. — Levin v. Levy, [1917] 
T. P. D, 702.— S. AF. 

se. Agent receiving presetU.] — 

Disclosure, after completion of a sale of 
land, by the vendor to certain directors 
of a purchasing oo., who weto con- 
cerned in the negotiations for the pur- 
chase, of his intention, aftcwioirds 
carried out, to make a money present 
to the purchaser’s manager & agent, 
who took the principal part in the 
negotiations. & assent thereto by such 
directors, is not effective to prevent 
rescission on the basis of secret profit 
to the agent If the vendor has prior 
to the completion, secretly led the 
agent to expect that ho would receive 
a substantial sura In the event of the 
sale being completed. Sc it is Immaterial 
that the vendor’s motive was to a 
large extent to recoup ilie agent for 
out-of-pocket expenses. — Bendigo, 
ETC. Co. «. Cunningham, [1919] V. L. R. 
387.— AUS. 

gf. Agent entering into contra d 

with principalA—R an agent, without 
disclosing that he is the person dealing, 
himself enters Into a contract with 
his principal, the latter on di.sooverlng 
the fact can have the transaction set 
aside, & it immaterial whether there 
has been fraud or not, or whether 
the transaction is advantageous or 
otbarvris© to the principal. — ^ACHtrrHA, 
Naipu V. OAKX.ET, Bowden & 
(1922), I. L. H. 46 Mad. 1006 ,— IND. 
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sg, Agent for sale artificially 

inflating rates.] — An agent for sale of 
goods cannot, while actually selling 
or making settlements on foot of sucli 
transactions, make any secret profit 
for himself, or for lyersona with whom 
he is associated, by artificially Inflating 
the rates Sc then settling on the basis 
of those rates. — Maihra Das-.Iagan 
Nath r. Jiwan Mal-Gian Chand 
(1927), 1 L. R. 9 Lah. 7.— IND. 

1581 iii. .1 — There are cases 

where an agent is entitled to retain 
profits, such as (1) where the con- 
nection between the agency Sc the 
profit is accidental, (2) where the trans- 
action producing the profits Is outeido 
the scope of tbe agency & no conflict 
between duty & interest arises, (3) 
where the principal on account of bis 
clear knowledge is doomed to waive his 
right to profits by bis implied consent. 
— Union Government r. Chappell, 
[1918] C. P. D. 462.— S. AF. 

1581 iv. .] — Pltf. signed a 

written agreement by wliich he agreed 
to pay deft, 21 per cent, on £2,500 
if deft, sold property for that sum, & 
authorised deft, to keep any amount 
paid for the property in excess of that 
sum. Pltf. claimed a refund of the 
commission retained by the agent on 
the ground that he had secretly ob- 
tained a commission from the pur- 
chaser. The commission obtained by 
deft, from the purchaser, who had to 
pay cash to pltf., was for ralsmg loans 
to enable her to pay the seller: — 
Held : as the commission obtained 
from the purchaser by deft, was 
not a commission on the price, but in 
respect of an entirely dffl'erent trsns- 
aotion, his conduct was perfectly 
honest, & ho had not forfeited his 
right to be paid a oominissjon by pltf.— 
Stanton v. Humpiibkt, [1923] e. 1>. l. 
419.— S. AF. 


, > ^ . • Remedies of principal- 

principal may reptidinie IransacHofi- 
Tot after 0 tra naacl i on. ]— U N/ ON 

Government v. Chappell, [1918J 
. P. D. 402.— S. AF. 

1590 vl KnxEKN 

, Butler (N. S.). [1929] 1 1). L. IM- 


PART VIII. SECT. 2, SUB-SECT. 14 

1594 iii. .] — Held: pltf. CQuld 

not recover any commission, booaufie 
he was in a position where his interest 
was opposed to that of his principal. 



Cues 1008—1686. ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


>Apld. He A Debtor, 


~Apld< Re A Debtor, 


1603. Add. Annotation 
[1927] 2 Cb. 367. 

1607. Add. Annotation 
[1927] 2 Ch. 367. 

1608a. .} — ^A hotel broker, who is acting 

as the vendor’s agent for reward, is not en- 
titled to enter into a second agency of the 
like kind on behalf of the purchaser, unless 
this arrangement is assented to with full 
knowledge by the original principal. — PtrU/- 
wooD V. HubukV, [1928] 1 K. D. 498; 96 
L. jr. K. B. 976 ; 138 L, T. 49; 43 T. L. B. 


1621. Add. Annotation : — Generally, ColWd, A.-G. 
V. Goddard (1929), 98 L. J. K. B. /43. 

1623. Add. Annotation: — Aa to (2) Apld. A.-G. v. 
Goddai'd (1929), 98 L. J. K. B. 743. 

1026. Add. Annotaiiom Oonsd. Rhodes v. Mac- 
alister (1923), 29 Com. Oas. 19 ; Fenton 
Textile Assocn. v. Thomas (1920), 45 T. L. R. 
264. Held. Be HaU & Pirn (1927), 137 L. T. 
685. 

1026a. Crown servant.] — A.-G. v. Goddard, 

No. 1608b, ante. 


746, O. A. 

Annotation : — Befd. Harrods, Ltd. u. Lemon, [1921] 2 K. B. 

167. 

1608b. Although no pecuniary loss to em- 

ployer.] — (1) An English information will lie 
against a servant employed by the Crown in 
making confidential inquiries, in respect to 
secret profits alleged to have been made in 
the course of his employment. (2) The rule 
as to secret profits is applicable in spite of the 
fact that no pecumary interest of the 
employer is involved. — A.-G. v. Goddard 
( 1929), 98 L. J. K. B. 743 ; 46 T. L, R. 609 ; 
73 Sol. Jo. 514. 

1616. Add. Annotation : — As to (2) Gonsd. Harrods, 
Ltd. V. Lemon, [1931] 2 K. B. 157. 


1627. Add. Annotation: — As to (1) Consd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 146 L. T. 61. 

1682. Add. Annotations : — As to (1) Gonsd. Rhodes 
V. Macalister (1923), 29 Com. Cas. 19. Held. 
Taylor v. Oakes, Roncoroni (1922), 127 L. T. 
267. Asto (2) Consd. A.-G. v. Goddard (1929), 
98 L. J. K. B. 743. Refd. Adams v. Morgan, 
[1923] 2 K. B. 234. Aeto (3) Refd. Ramsden 
V. David Sharratt & Sons (1930), 36 Com. 
Cas. 314. Generally^ Refd. Harrods, Ltd. v. 
Lemon, [1931] 2 K. B. 157. 

1635. Add. Annotations : — Apld. Alexander v. 
Webber, [1922] 1 K. B. 642; Re A Debtor, 
[1927] 2 Ch. 367. 


80 that he had a temptation not to 
perform faithfully hia duty, &: failed 
to disclose the facte. — D’A rcy «. 
Land (1920), 47 N. B. R. 203 ; 62 
D. L. R. 660.— CAN. 

1594 iv. .] — PItfs. sued to re- 
cover five Victory Bonds, or the pro- 
ceeds thereof, handed by them to deft. 
H., a real -estate agent, in parent of 
the imrchttse -price of property owned 
jointly by the defts. PItfs. alleged that 
H., knowing that they were relying, 
because of mesnerienoe, on his advice 
had induced them to give him the 
bonds for investment in the property 
without disclosing his interest therein, 
JSc the ground pressed on the ct. for 
their return was that a dduclory 
relationship arising from agency existed 
between them & H. which put him 
under the burden of establishing the 
perfect fairness of the transaction, 
although It was nowhere distinctly 
alleged that they hod employed him 
as their agent to buy the property : — 
Held : H. never was pltf.'e agent. Sc, 
moreover, that he had fully disolosed 
hlfl interest in the property before 
the sale. The dismissal of the action 

V. 
1 


1694 V. .] — The rule that where 

an agent for the sa'n of land is, without 
the knowledge of his principal, to 
receive a commission from the pur- 
chaser ho cannot recover a commission 
from his principal applies to the case 
of an exchange of properties even 
though the two otvmers have listed 
them with the same agent. — Oliver 
t?. Kemp, [19291 4 D. L. R. 1045 ; 3 
W. W. R. 369 ; 38 Man. L. R. 310.— 
CAN. 

^ Af/cnt to raise money advanc- 

ing sum htmself.J — Under a contract 
between a principal & a financial agent, 
by which the agent agi^es to raise 
sums of money for the principal upon 
first Sc second, mtges., at stated rates 
of interest, of the principalis land, 
it Is not illegal for the agent to find the 
money himself, unless there is a special 
stipulation to the contrary ; the foot 
of the rates of interest being specified 
prevents a conflict of interest Sc duty 
in the agent. — D algetx v. Gbat, 
[19193 V, L. E. 686.— AUS. 

m 1. .] — The rules applicable 


was, therefore, upheld. — Henderson 
Hamilton, [192§) 1 D. L. R. 721 ; 
W. W. R. 336 ; 38 Man. L. R. 67. 
CAN. 


to agents for the sale of land do not 
apply to a middleman employed merely 
to bring the vendor & purchaser togetlier 
to enable them to make their own 
bargain; uelthersuch a middleman nor 
the vendor is obliged to inform the 
purchaser of the payment by the vendor 
of a commission for introducing the 
purchaser. — Clark v. Hepworth, 
[1918] 1 W, W. R. 147 ; 39 D. L. R. 
395 ; 56 S. 0. R. 614.— CAN. 

m ii. .1 — Smith v. Oomtois, 

[1927] 4 D. L. R. 832 ; [1927] 8. O. R. 
590.— CAN. 

m ill. .] — The fact that an 

agent employed by one person to effect 
an exchange of properties Is. after 
bringing it about, rewarded by the 
other party for doing so does not in 
Itself constitute him the agent of the 
latter, though It may be some evidence 
that he woe. — Brovey v. Bull (Alta.), 
[1927J 4 D. L. R. 992 ; [1927] 3 

W. W. R. 513.— CAN. 

6k. AgenrU having option to pur- 

chase.} — Gunning v. Ldsby (No. 1) 
(1922), 68 D. L. H. 89 ; 65 N. S. R. 
84; am-, [1925] 1 D. L. R. 101.— 
CAN. 

si. Partner of agent to buy mie of 
trustee vendors — Purchaser suffering tio 
damage .} — Woolworth (F. w.) Co., 
Ltd. V. PoOLEY (1925), 35 B. 0. R. 
386.— CAN. 

1699 I. Joint adventurers.} — Grosoh 
V. Lovbridge, Smith v. Loveridob 
(Ont.), [1930] 1 D, L. 11, 309.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 16.— 
A. 

1601 I a, .} — If the agent for the 

vendor In a sole of real property 
receives commission from the pur- 
chaser also, the vendor is entitled to 
recover the amount of such com- 
mission from the agent, notwith- 
standing that the sale of the property 
has been completed. — Foster v. 
Readme, [1924] 2 D. L R. 951 ; revsg., 
[1923] 4 D. L. R, 51 ; 54 O. L. fl. 246. 
—CAN* 

1608 vi. .1^ — Where an agent 

accepted commission from both parties 
& In consideration thereof his principal, 
since deceased, signed an agreement to 
^y the agent a r^uoed commission : — 
Held: the making of the agreement 
being proved Sc corroborated by Its 
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production, Evidence Act, R. S. O., 
1927, does not require corroboration 
of the disclosure. — ^Bayley v. Trusts 
Sc Guarantee Co., Ltd., [1931] 1 
D. L. U. 500 ; 66 O- L. R. 254 ; ojfiTg., 
[1930] 3 D. L. R. 625 ; 65 0. L. R. 
315.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 16.— 
B. 

om. Agent to do repairs — Agent doing 
work himself.} — Defts., house-agents, 
acted as agents for pltf. to collect the 
rents & to do the necessary repairs to 
her property. Defts. were originally 
appointed in 1908, & up to 1911 had 
the repairs executed by outside con- 
tractors. In 1911 defts. opened their 
own repairs yard, did the repairs them- 
selves, & charged the “ usual trade 
prices,’* which included a profit. 
Quarterly statements of account were 
regularly furnished by defts. to pltf. 
from the commencement of the agency. 
Pltf. claimed to have the accounts 
reopened on the ground that she had 
been charged a secret profit by defts. 
on the repairs executed by them in 
addition to their oommlssion : — Held : 
as pltf. knew & approved of the repair 
work being executed by defts., & defts. 
liad made sutOciont disclosure to pltf. 
that they were charging a profit. & 
the charges were not shown to have 
been unfair or unusual, pltf. was not 
entitled to have the accounts re- 
opened. — Sherrard V. Barron, [1923] 
1 1. R. 21.— IR. 

PART Via. SECT. 2, SUB-SECT. 16.— 
D. 

1636 ill. — Any secret benefit 

given by one contracting party to the 
agent of another with the intention 
of influencing his mind in favour of 
the donor Is a bribe, which entitles 
the other contracting party to claim 
to sot aside the contract. — Davies v. 
Donald. [1923] O. P. D. 296.— S. AP. 

1636 Iv. .] — A private arrange- 

ment between an agent on a commission 
basis & an employe© of his principal 
whereunder the agent is to give the 
employee a rebate on certain of hiS 
commissions is ground for repudiating 
the contract; imless, possibly, where 
It can be shown that the arrangement 
did not conflict with the piindpal’s 
interests.— C outtb v . Acme 
PAOTUR iNG Co„ Ltd., [1931] 3 DTl R. 



Add, Annotation : — ^Apld. Re A Debtor, 
[1927] 2 Oh. 367. 

Add. Annotation Generally y Reid. Be A 
Debtor, [1937] 2 Oh. 367. 

1638a. .] — Pltf. agreed to purchase a 

motor car from deft., &; in accordance with 
the agreement he paid a deposit. Pltf. 
afterwards purported to repudiate the con- 
tract, wrongfully, as the judge found. 
Duiing the pendency of an action by him 
for the recovery of the deposit pltf. died, & 
his exors. were substituted as pltfs., & they 
then discovered that at the time the contract 
was entered into deft, had promised, without 
the knowledge of pltf., to give pltf.’s chauffeur 
a sheire of the profit on the sale of the car if 
pltf. bought it. On the ground of that secret 
arrangement the exors. now sought to avoid 
the contract & to recover the deposit : — 
Held : the surreptitious dealing between 
deft. & pltf.’s chauffeur was a fraud on 
pltf. ; the fact that pltf., when he purported 
to repudiate the contract, was not aware of 
the fraud, did not prevent his exors. from 
now relying upon it ; & they were entitled 
on the ground of the fraud to avoid the con- 
tract & to recover the deposit. — Alexander 
V. Webber, [1922] 1 K. B. 642 ; 91 L. J. 
K. B. 320 ; 126 L. T. 512 ; 38 T. L. R. 42. 


Vol. L — Agency, ftuw 168A — 196L 

1640. Citation : — ^For Balrtram: v. Lloyd, No. 
1607, anfe,*’ read “ Bartram v. Lloyd 
(1904), 90 L. T. 357, C. A.’’ 

Add. Annotation : — Generally, Reid. Be A 
Debtor, [1927] 2 Ch. 367. 

1640a. .] — A. employed L. as his agent to 

negotiate a loan for him with a money-lender. 
B., a money-lender, lent A, £60 on bis pro- 
missory note for £100, &, without the know- 
ledge or consent of A., paid L. a commission ; 
— Held : the payment of the commission to 
L. by B. rendered the contract voidable, if 
not void, against A . — Re A Debtor (No. 229 
of 1927), [1927] 2 Ch. 367 ; 96 L. J. Ch. 381 ; 
137 L. T. 507 ; [1927] B. <fc C. R. 127, O. A. 

1643. Add. Annotations : — Consd. Rhodes v. Mac- 
alister (1923), 29 Com. Cas. 19. Reid. Be Hall 
& Pirn (1927), 137 L. T. 585. 

1640. Add. Annotation: — to (1) Refd. Weiss, 
Biheller & Brooks v. Farmer, [1923] 1 K. B, 
226. 

1662. Add. Annotation: — Reid. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

1664. Add. Annotation : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


440 ; affd., [1931] 3 W. W. R. 273 : 
4 D. L . R. 803 ; 40 Man. L. R. 9.— CAN. 

q J, Defendant ignorant tliat 

commission payable by plaintiff.] — On 
appoal from a judgment decreeing 
epeciftc performance of an agreement 
for the exchange of lauds, which had 
been hronght about by agents, who 
acted for both parties, applt. rolled 
especially on the defence that the 
agents had, without her knowledge, 
received a commiBsion from both 
parties ; — Held : the evidence failed 
to show that deft, know that a com- 
mission was payable by pltf, to the 
agents, what evidence there was being 
to the contrary, & the appeal was 
allowed & the action dismissed. — 
Moore v. Johnston, [1934] I W. W. R. 
815 ; 2 D. L. R, 079.—OAN. 

PART Vni. SECT, 3, SUB-SECT. 1.— A. 

1664 xlv a. .]— Pitt not aUowed 

to recover commission on exchange of 
deft. ’a land, as there was no agree- 
ment in writing to pay such com- 
mission as required by Alberta Stat. 
1906, c. 27. — Nunneuct v. Biatt, 
[1910] 2 W. W. R. 699 ; 47 D. L. li. 
264.-- CAN. 

1664 xiv b, .] — Alberta 8tat. 

1906, c. 27, applies only to the case of 
a vendor’s agent & does not apply to 
a commission or other remuneration 
claimed by a purchaser’s ixgent. — 
Potter v. Landbn, (1920] 3 W. W. R. 
1076.— CAN. 

1664 xiv c. .} — Under an oral 

agency agreement an agent claimed 
commission for selling at a lump sum 
certain property. Shortly before the 
trial, Alberta Stat. 1906, c, 27, was 
amended: — tfel4: (1) the amending 
Aot did not apply to an agreement 
made before its passing ; (2) the agent 
was entitled to compensation, fixed 
at the oommisslon rate on the fair 
proportionate value of the goods, for 
sale of the chattels. — Filteau & De 
HouesT V. Nesbitt, [1920] 2 W, W. F. 
892 ; 63 D. L. R. 514 ; 16 Alta. L. P. 
522,— CAN. 

1664 xiv d. .1 — Ajx agreement for 

the exchange of lauds was on a principal 
foTOi on one side of a sheet of paper, 
2 two parts, the one colled the 
Offer Sc the other the aieoeptanoe, the 


one being placed Immediately above 
the other ; the lower part only was 
signed by deft.. Sc the upper was 
signed only by the person with whom 
deft, was making the exchange. The 
upper part oonta.ined a clause by which 
the person signing was to pay “ the 
regular commi8.sion ** ; Sc the lower 
part, signed by deft., contained the 
words : “I agree to pay a commission 
on $26,000 at 2* per cent ” on execu- 
tion of the agreement to pltf. : — Held : 
the agreement to pay pltf. a commis- 
sion did not satisfy Stat. Frauds, 
8. 13, as enacted by 6 Geo. 5, o. 24, 
s. 19, Sc amended by 8 Geo. 6, c. 20, 
8. 68, for the agreement was not in 
writing separate from the sale agree- 
ment, Sc an action for the commission 
could not be maintained. — Davis v. 
Beggs a919), 46 O, L. R. 169 ; 17 
O, W. N. 63.— CAN. 

1664 xiv e. .] — Held: the agree- 
ment to pay a oomniission. In order 
to be separate from the sale-agree- 
ment, need not be on a separate piece 
of paper. — H atgarth v. Webb (1923), 
64 O. L. K, 172.— CAN. 

1664 xiv f. .] — Silverman e. 

Degree (1919), 46 O. L. R. 107 ; 47 
D. L. R. 713 J 16 O. W. N. 278.— CAN. 

1664 xiv g. -,] — Held: an addi- 
tion to Stat. Frauds was not retro- 
spective, & was no bar to an action 
based upon an agreement not in 
writing entered into before its enact- 
ment. 

An Act which is a bar to an action 
to recover an agent’s commission unless 
the agreement therefor be in writing 
io also a bar, where such agreement is 
not in writing, to an action by him 
to recover damages from his principal 
for preventing him from earning the 
commission.— Smith ». Upper Canada 
College, [1921] 1 W. W. R. 1154 ; 
67 D. L. R. 648 ; 81 S. C. R. 413.— CAN. 

1664 xiv h, Construction of 

agreementA — McInttke & Co. v. Law, 
ri918] 2 W. W. R. 359 ; 13 Alta. L. R. 
273 ; 40 D. L. 11. 231.— CAN. 

.1664 xiv J. -.] — Land Agents 

Act, 1912, 8. 13, prevents a land agent 
from recovering commission under an 
oral agreement extending the period 
fixed for hie au^oiity by the document 
creating it.^ — H opper v. Anderson 
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(Edward) & Co., Ltd., [1918] N. Z. 
L. R. 119.— N.Z. 

1664 xiv k. .] — Land Agents 

Act, 1912, s. 13, covers every action 
for remuneration for or in respect of 
the sale of land ; Sc the fact that an 
agent is not employed to sell land but 
only to find a purchaser does not 
exclude the operation of the sect.— 
Hooper v. Anderson (Edward) & 
Co., Ltd. (No, 2), [1919] N. Z. L. R. 
65.— N.Z. 

1664 xiv 1. .]— The effect of 

Land Agents Act, 1012, s. 13, Is to 
prevent the agent from recovering his 
commission by e-ction. — Glasgow t>. 
Hood, [1920] N. Z. L. R. 686.— N.Z. 

1664 xvi a. .] — McLaugh- 

lin & Co. V. Btrks, [1925] 3 D. L. R. 
908 ; [1925] S. L. R. 690.— CAN. 

1664 xxi, Agent acting for 

syndicate — Also member of syndicate .] — 
— Where an agent is interested himself, 
along with others. In a transaction 
which is being carried through by him, 
he primA fade is not entitled to charge 
his CO -ad venturers any commission. — • 
Glasgow w. Hood, [1920] N. Z. L. R. 
586.— N.Z. 

1664 xxii. Soldier Settlement 

Act. 1919 (c. 71), s. 61.] — A real estate 
agent entitled to his commission on a 
sale made before the ooming into 
operation of the above Act. — Row- 
lands Sc Johnstone v. Holland 
(1920), 53 D. L. R. 652.— CAN. 


1064 xxlii. .] — Deft, listed 

lands with pitf. for sale, & pltf. negoti- 
ated with three soldiers, although, 
apparently, pltf, did not get into 
touch with the soldiers until after 
July 7, 1919, when the above Act 
came into force. Evontually the laud 
Was sold direct by the Soldier Settle- 
ment Board to the soldiers A pltf. 
claimed oomitdssion from deft.: 

If eld : pltf. not entitled to commission. 
— Todd v. Potvin, [1922] 1 W. W. R. 
479 : 6.3 D. L. R. 233 ; 17 Alta. L. R. 
226.— CAN. 

1664 xxiv. Lands were 

listed with the Soldier betthment 
Board at the specjificd price of f J,800. 
Deft, agreed tn purchase at $3,800. 
The Board refused to pay more than 
$3,200. Deft, then arranged with 
the owner that the latter should trons* 
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1669. Add* AnnoicUion Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923 J 1 K. B. 110. 

1670. Add* Annotation : — Held. Howard Houlder 
V. Manx Isles 8.S. Oo., [1923] 1 K* B. 110. 


1670a. •] — V* Day (164.4), 2 L. T. 

O S 286. 

1683. Add* Annotation -Expld. & Dlstd. Pat^t 
Castings Syn^cate v* Ethermgton, [1919] 2 
Oh. 254. 


for til© lands to the Board for $3,200, 
which was subsequently done, & he 
agreed to griye, & did give, his promissory 
notes for the difference as poj’t of the 
consideration & as in increase in price : 
— Held : tho above sect, did not apply. 
— FnowEB V. Sanderson, [1022] 3 
W. W. li. 464 —CAN. 

1664 XXV. .] — In order to found 

a legal claim for commission there 
must not only be a causal, but also a 
contractual, relation between the 
introduction & the ultimate trans* 
action of sale. Whore there is no 
employment to sell express or implied, 
there can be no claim to remuneration. 
— Weeden V, Turner (1922), 68 

n, L. R. 748 ; [1022] 3 W. W. R. 623. 
--CAN. 

1604 XX vi. .] — Morris v. 

Walton (1914). 28 W. L. R. 647 ; 18 
D. h. n* 65.5 ; 24 Man. L. B. 361.— 

CAN. 

1664 xxvii. ,J — Ecclestone v. 

Union Mining S: Milling Co., [1032] 

3 D.L. K. 514; 45 B. C. K. 297.— CAN. 

1664 xxviii. ,] — ^An agent is not 

entitled to re<jeivo commission after 
he has ceased to be an agent imless tho 
principal has so agi’eod. — G rover r. 
Stirling Bonding Co., [1935 J 3 
D. L. R. 181.— CAN. 

1669 i. Contract may he express 

or implied.] — In an action to recover 
remuneration on a quantum meruit 
basis for i>rocurtng a put'chasor for 
deft. *8 oil leases : — Held: although 
i>ltf . had at first acted as a volunteer on 
Ills own initiative, the benefit of pltf.’s 
introduction of the purchaser had been 
completed at deft.’s Implied request, 
& since deft, had accepted the purchaser 
6: profited by pltf.'s services, pltf. was 
eutiUod to be remunerated on the 
(^und of an Implied contract to pay 
therefor. — Johnson v* Forbes, [1931] 

2 W. W. R. 819 ; 2 D. L. R. 940 ; 
revsd. (19.32), 1 B. L. R. 219; [1931] 

3 W. W. 11. 767 ; 26 Alta. L. R. 268.— 
CAN. 

1671 viU. .]— In the 

absence of an express contract as to the 
commission which a real estate agent 
is to receive, ho is entitled to a reason- 
able remimeration having regard to the 
oiroumstancos of the particular case. 
Tho fact that the agents in a certain 
town have established a cnslom among 
themselves as to the rate of com- 
mission, does not render such custom 
binding upon those who do business 
with them in the absence of notice, 
express or Implied, that the charges 
for their serviooB ore to be based on 
such custom, — G arland w. Newman 
(1922), 66 I). L. R. 770 ; 32 Man. 
h. R. 1 ; [1922] 1 W. W. R. 867.— CAN. 

1671 lx. When implied 

coiUract neoatived.] — Deft, advertised 
his business for sale in a local news- 
paper. The following day pltfs., 
having seen the advertisement, called 
on deft. & inquired the price. Pltfs. 
then entered Into communication with 
A., who ultimately bought the business ; 
— Held : deft, had never considered 
that he was employing pltfs. to act as 
hlfl agents, & plti^. had failed to prove 
any Implied contract by deft, to 
remunerate them. — OHArplJG v. Moss, 
[1920] 22 W. A. L. R. 74.— AUS. 

1671 X. .J— Pltf. was 

asked by defts. to find a purchaser for 
a wagon, & he succeeded In intro- 
ducing to defts. H., who bought the 
wagon from them. Defts. denied that 
it was agreed that pltf. should be pa4d 
a commission, but it was admitted 
that they knew that he received com- 


for wagons sold by him. H. 

stated that he was sent to defts. by 
pltf. & would not have bought the 
wagon if he hod not boon persuaded by 
pltf. to do so : — Held : an agreement 
to pay commission was implied. — 
Nicholas «. Dumovlin (1919), -16 
D. L. R. 687.— CAN. 

1671 xi. An im- 

plied ooDtraet to pay a real estate agent 
a commission for Ids services if ho 
found a purchaser for a property is 
negatived by the fact that the owner 
refused to list the property with him, 
althougli she gave him tho terms upon 
which she was willing to sell. — T ollp:y 
& Co. V. Skuoe (1922). 63 D. L. R. 
602.— CAN. 

1671 x«. .1— It is 

not a general principle of law that 
whenever a man, having found out 
from the owner of property the terms 
upon which it can be sold or leased, 
produces a tldrd party who will buy 
or lease on those terina, he thereby & 
without more entitles himself to pay- 
ment of a commission by such owner. 
There must be, in addition to tlds, an 
intimation to the owner that a com- 
misHion would be expected from him 
in tho event of a sale or lease being 
offe<5te<l upon the terms stated. Tho 
iutimation of expectancy of a com- 
mission not negatived by the ownCr who 
permits tho other to go to the trouble 
of finding a customer in the expecta- 
tion of earning a commission, may well 
be a fact from which a promise to pay 
a commission may be Inferred. A 
mere volunteer who acts as a go- 
between between buyer & seller & 
ultimately produces a sale cannot upon 
that fact alone found a legal claim for 
commission, nor can a third party, 
who acting for a possible purchaser, 
obtains from a property owner tonns of 
sale or lease, & thus brings about a 
completed transaction upon those 
identical terms, legally claim a com- 
mission from tho owner in tho absence 
of some promise to pay a commission, 
either express or Implied. — Chamber- 
lin P. Maw (1922), 68 D. L. R. 754 ; 
[19221 1 W. W. R. 299.-~CAN. 

1679 Iv. Out of what fund pay’’ 

aide.] — The agent is entitled to pay 
Mmself his oommlssion out of any 
money paid to him by his principal, 
without any appropriation by the 
latter. The right, however, does not 
extend to any sum paid to the agent 
by some tlilrd person on behalf of the 
principal. — Glasgow v. Hood, [1920] 
N. Z. L. R 586.— N,Z. , 

1679 V. Deposit on sale of 

land. ] — A licensed land agent, who does 
not hold from his principal a written 
authority to sell, & who, having 
effected a sale of his principal’s land, has 
received from the purchaser, without 
his principars knowledge, a deposit, 
is not entitled to retain thereout his 
commission.' — Smith v. Bason, [1921 J 
N. Z. L. R. 467.— N.Z. 

1679 Vi. .1— When a 

deposit on a sale of land Is paid to a 
land agent he must pay it over to him 
on demand, subject to the agent’s 
right to apply the same In payment of 
expenses, commipslon, or otner chargee 
incidental to the sale ; but com- 
mission which Is made irrecoverable 
by law is not a Just allowance deduct- 
ible by the agent. — Buchanan v. 
Samson. [19223 N. 2. L. R 658.— N.Z. 

»n. Arnount of remuneration — Sale of 
mortgaged property — As if free from 
in.c«m6ranoed.}— Resp. placed a farm 
in the hands of applts. for sale or 
exchange &; undertook, should a eale 
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or exoliange be effected by them, 
to pay commission at specified rates. 
Applts. found a purchaser for the 
property & an agreement was executed 
whereby reap, agreed to sell the 
property “ as If free from incum- 
brances'.” Applts. sued for com- 
mission on the full value of resp.’s 
property unincumbered, but the magis- 
trate hold thorn entitled only to com- 
mb^sJon on the value of tho equity 
of redemption : — Held : commission 
was payable on the gross price of the 
property sold. — Knfvett & Pratt v. 
SuiBTED, [19181 N. Z. li. H. 53. — N.Z. 


80 . NecesnUy for compliance with 
TmtuI Agents Act, 1922.] — Idtf., who 
was a land agent, received instructions 
from deft, to sell deft.’s propei*ty, & 
obtained a buyer at the price 
authorised, who paid pltf. a deposit 
of i£200. On the same day that pltf, 
sold the property deft, sold Jtto another 
buyer & in effect reT)udiated the con- 
tract of snle effected by pltf. on his 
behalf. On the repudiation of tho 
contract pltf. utilised the deposit of 
4;200 received from his purchaser in the 
purchase of iuiothcr property by tho 
first buyer. Pltf. notwithstanding that 
he did not forward the deposit, with the 
signed contract U> deft., less his com- 
mission, sued deft, for commission on 
the sale. Deft, applied for a nonsuit 
on the ground that pltf. had no^ com- 
plied with the provisions of Land 
Agents Act, 1922, s. 8, deducting bis 

cf)mmi8sion from the deposit, & 

handing the balance to deft. The 
magistrate having nonsuited pltf. : — 
Held : sort. 8 deals with the applica- 
tion of trust moneys & if the deal was 
going through it was the duty of pltf. 
as agent to act in coinpllanco xvith it, 
but if the deal was not going through, 
if there had been repudiation as the 
magistrate found sect. 8 bad no 

application. Pltf. was accordingly 

entitled to payment of his commission. 
— Bali.antynk V. Cloutt (1927), 29 
W. A. L. R. 93.— AUS. 


1684 ia. .] — Hamel u. 

Patenaude, [1925] 4 D. L. R. 1071 ; 
11925] H. C. R. 493; revsg., [19251 4 
D. L. B. 577.; Q. R. 35 K. B. 33,3.— 

CAN. 

1684 vi, .] — A distributor 

of machinery wrote ita agent with 
reference to a prospective sale at 
$1,200 08 foUowa : ” Your (jonnuissioii 
1 0 per cent, if wc financ.e. 25 per cent, if 
you handle cash basis ” : — TIeid : tho 
phrase ” handle cash basis ” could not 
be given an alleged trade mesniug that 
the agent should buy from hl« principal 
& resell to tho prospective purchaser Sc 
assume full responsibility to him. — 
Trenwith, Ltd. v. Jarvis Electkio 
Co., Ltd. (B. O.). [1929] 4 D. L. R. 400; 
2 W. W. R. 489.— CAN. 

1684 vil. .] — A real -estate 

agent having earned a commission for 
procuring a purchaser of farm lands 
entered into an agreement with the 
vendors by which they undertook to 
pay him part of the commission in cash 
and a percentage of the balance each 
year ” as it is paid off by the purchaser 
on the contract.” Notrdng was stated 
as to what would happen should the 

B urohascr fall to make his payments or 
tho vendors should determine the 
contract. The vendors, having become 
dissatisfied with the pmehoser, deter- 
mined tho contract of sale by agree- 
ment with tho purchaser : — Held : the 
agent was entitled to recover the full 
amount of the oommlssion. — L evbniok 
Fddt & Eddy, [1931] 2 W. W. K. 



1887, Add, Annotation : — Refd. Adelaide Electric 
Supply Co, V, Prudential Assurance Co., 
[1934] A. C. 122. 

1687a, Commission on sale.] — (1) Although 

commissions on sales are usually paid by the 
vendor, an express bargain may throw the 
commission upon the pmchaser, 

(2) Where an agent is employed to make 
inqiiiries about a particular business with a 
view to his employer’s acquiring it, on the 
terms of his being paid by the purchaser a 
commission on the purchase price if business 
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is transacted, & where the parties are bro^ht 
together through his agency, he is entitled 
to commission, even where the actual pur- 
chase is ultimat^'^y effected through the inter- 
vention of another agent, provided that td* 
services are really instrumental in bringing 
about the transaction. — Bow’s EMTORltJBJ 
Ltd. V. Brett (A. R.) & Co., Ltd, (1927), 
44 T. L. R. 194, H. L. 

1690a. Agent for sale of lottery ticket — Sale by 
principal.] — Nash v. Shepheajid (1931), 76 
Sol. Jo. 331. 


1684 vlii. .l—Pltf. who as 

agent for delta, hewi procured a pur- 
chaser on the crop -payment plan for 
two sections of land owned by clefts, 
agreed in writing to accept $1*280 as 
his coxnnilssion, payable, os to $f>00 
thereof, on Nov. 1. 1930. “ If N. (the 
purchaser) farms imder said purchase 
agreement, & delivers your grain,*' &, 
as to the remaining $780 “ In the fall 
of 1931 under the same conditions of 

N. farming, & delivering the crop to 
you the same as 1930.*’ Pltf. had 
recommended N. to defta. os a man 
fit & competent to perform his contract 
witli them, but In the fall of 1930 his 
position was such that he was unable 
to carry on &, In consideration of a 
Qult-claira deed, he was released from 
his contract. He had fanned the land 
In 1930, & deUvered ono-half share of 
the crop harvest^ed by him to defts., 
but ho did not summerfallow accoiHliiig 
to the terms of the contract, or pay the 
taxes or the Interest on the unpaid 
purchase -money, &; he negligently 
allowed 125 acres of standing crop to 
go to waste : — Held : the condition 
of pltf. *8 right to the commission was, 
not merely the purchaser’s delivery of 
deft.’s share of the grain grown on 
the land ; but also his fanning the 
land In accordance with the terms of 
his purchase agreement, &, as ho had 
not done so in 1930, pltf. was not 
entitled to the $500, nor to the 
additional $750. — Broatoh v. Ver- 
mont Loan & Trust Co., [1931] 2 
W. W. R. 775.-~CAN. 

1684 ix. SujSfj^cna/ of — Statute 

of Frauds — Commission on sale of land. ] 
— Riob & Sons v. Toronto HAiiBouR 
Commission (1936), 2 D. L. R. 481 ; 

O. R. 243.— CAN. 

sp. Action for cmmniss'ion on sale — 
Defenoe denying sale — Effect.] — When 
in an action for commission on a sale 
the principal’s pleadings deny the 
agreement for sale, snch denial in- 
dicates his repudiation of the agreement 
to pay the agent, &, under the doctrine 
of anticipatory breach, the latter, on 
proving his right to the commission, is 
entitled to judgment for the whole 
amount thereof, even though under 
the agreement it was to bo paid in 
instalments at dates which are yet in 
fiiiuro. — Hanton v. Btbdman, [1926] 
1 W. W. R. 642.— CAN. 

•q. -- — Tariff rate of Estate Agents 
Institute .] — Plbin & Co. v. Jacobson 
& Son, [19281 App. D. 25.— S. AF. 

sr. Commission — Meaning of.] — The 
word “ oommisBion ” may quite pro- 
perly, both from a legal & commercial 
point of view, be employed as denoting 
a lump sum which represents no 
percentage on anything. — Campbell 
V, National Trust Co., Ltd., [1931] 
1 W. W. R. 466 ; 1 D. L. K. 705.— 
CAN. 


Bt. Voluntary agent ] — A voluntary 
agent Is not entitled to commission 
although he brings about a sale, if 
there is no enmloyment as agent Sc no 
mtiflcatlon. — ^H affner v. Northern 
Trtots Oo. (1910), 14 W. L. R. 403.— 


sy. Solicitor acting as reed estate 
5j;o^.l~rSAPBR V. Rotstein, [1937] 3 
w. w. R. 632.--<;AN. 

»w. BegistraHon^TVhenneeessarv *} — 


The fact that a real estate agent who 
is required by sect. 32 of The Security 
Frauds Prevention Act, 1929, as 
amended, to be registered thereunder, 
becomes registered before bringing an 
acjtlon to recover a commission on a 
transaction which took plac.e before ho 
was registered, does not enable him to 
maintain the action. — M oCrea t. 
Belanger, [1936] 2 W. W. R. 202 ; 3 
D. L. R. 65 ; 66 Can. O. C. 293 ; 44 
Man. L. R. 197.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 1. 

B. (a). 

1693 vil. .] — A sale of land 

directly by the owner, after it had been 
listed for sale with a broker, does not 
entitle the latter to his commission, 
merely because it happened to be sold 
to a purchaser with whom he had 
negotiated in a previous transaction. — 
Gilbert Brother? v. MoDill (1917), 
30 D. L. R. 324,— CAN. 

1693 viii. .] — Where a person 

discovers that another is considering 
the purcha.se of a piece of land & then 
ascertains from the owner that he will 
sell Sc pay a commission, but does not 
afterwards communicate with the 
prospective buyer, & tlie latter & the 
owner complete the sale themselves, 
there is no commission payable by the 
owner. — L anoton v. NiOHoifiON, [1918] 
1 W. W. R. 908.— CAN. 


1693 ix. .] — An agent for the 

sale of coal who had merely inter- 
viewed a customer Sc notified his 
principal that he had done so : — Held : 
not entitled to a commission on an 
order given about two months later 
direct to the piinolpal, & after an 
inspection of the coal by the customer. 
— Bond t?. Sturgeon Consolidated 
Collieries, Ltd., [1918] 2 W. W. R. 
912 ; 41 I). L. R. 147.— CAN. 


1093 X. .] — In the absence of a 

special agreement that he is to be 
remunerated If he does not find a 
purchaser, the agent is not entitled to a 
commission where the owner sells to a 
purchaser whom he himself has found. 
Where the owner found the person who 
subsequently purchased, although the 
agent subsequently spoke to the same 
person, the agent was not allowed the 
commission, — B araqer v. Wallace, 
[1919] 2 W. W. R. 858 ; 48 D. L. R. 
168 ; 12 Sask. L. R, .301.— CAN. 


1693 xi. .] — Where an agent 

spoke to one about certain land Sc 
the latter refused to buy, but some 
time afterwards, hearing through 
another channel that the land could be 
rented, went to the owner’s place for 
the purpose of renting it & was induced 
by the owner to buy It : — Held : the 
agent was not entitled to oommission. 
— Taylor r. Rabbitts, [1920] 1 

W. W. R. 1024 ; 63 D. L. R. 59 ; 13 
Sask. L. R. 198,— CAN. 


1698 xli. .}— Deft, desired to 

acquire or gain control of oerialn 
shares in a co. Pltf. outlined to him 
a plan. Sc for carrying out the arrange- 
ment one -third of the shares were to be 
given to pltf. Pltf. worked on the 
undertaking & made considerable 
progress, but before the scheme was 
carried out deft, obtained what he 
wanted in other wayR & without 
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making use of pitL’e services : — HeW ; 
pltf. could not recover the agreed 
commission. — MacTni'trk v. Millbr 
(1922), 70 I). L. R. 218; [1922] 3 
W. W. R. 629.— CAN. 

1693 xiii. .] — As a general rule 

Sc in the absence of any stipulation 
to the contrary a principal, who em- 
ploys a hou«e agent on ooniralsslon to 
find a purchaser for a house, retains 
the right as against the house agent 
of Helling the house to a third party, 
who has not been introduced by the 
bouse agent directly or through another 
agent at any thne before a proper ofiPer 
is brought to him by the house agent. 
If by so selling he prevents the house 
agent from earning his proper com- 
mission ho is not liable In damages, for 
the act of selling is a rightful act as 
against the house agent. — Boose v. 
ZrCKDERBERG 8C DUNCAN, [191810. P. D. 
283.— S. AF. 

1693 xiv. .] — An auctioneer 

was employed to sell property by 
auction on condition that If the 
reserve price was not reached no 
oommission was to be charged. The 
reserve price not being reached, the 
property was not sold. A prospective 
purchaser, who was present at the 
auction & who know who the owner of 
the property was, was about to ap- 
proach the owner after the conclusion 
of the auction with a view to negoti- 
ating for the purchase of the property 
when the auctioneer formally intro- 
duced them. After protracted negoti- 
ations the prospective purchaser 
bought the property : — Held : the 
auctioneer’s agency terminated the 
moment lie failed to sell by auction. — 
Martin r. Currie, [1921] T. P. D. 

AF, 

1693 xv*. .]— Deft, listed his 

property with pltfs., real estate agents, 
for sale at a fixed price & on named 
terms. Pltfs. mentioned the property 
to one who thereafter negotiated 
with deft, for the purchase of the 
property, & concealed from him the 
fact that pltfs. had sent him. Deft., 
then, without any knowled^ of 
pltfs.* intervention, sold to 1^, on 
terms less advantageous to himself 
than those contemplated in the ^ree- 
ment between pltfs. Sc himself. There 
was nothing in the circumstances to 
put deft, upon his Inquiry as to whether 
pltfs. had sent F. to him : — Held : 
pltfs, could recover neither a com- 
mission on the sale nor anything for 
their services by way of quantum 
meruit. — Elvin v. Clough (1908), 7 
W. L. R. 762 ; 8 W. L. K. 590.— CAN. 


1693 xvi. .1 — In an action for an 

gent’s commission on the sale of a 
arm by deft, to one C. hold that pltf. 
;ould not recover ; because ho had not 
)een instrumental In brjnging the 
)artles together. C. having been din - 
lovered by deft.. Sc becauee pltf. s 
mployment with respect to C. wus of 
1 , special character under the terms of 
srhlch ho was not to be entitled to a 
ominlsslon unless he succeed in selling 
h <5 land to C. on the U'rms stated; he 
ailed to secui-e an offer from C. & 
eft. sold to C. direct. — WEEBE v, 
lARVET, [19301 2 W. W. R. 468 ; 8 
). L. R. 992 ; 24 S. L. R. 664.— CAN. 
1700 iv, ,3 — If the seller has 



Cases 1705a. 


English and Empiee Digest Supplement. 


1705a. .] — Whey© an agent is instyuoted, but 

not as sole agent, to sell a house, he 
procures an offer to purchase subject to 


contract,*’ & that offer is accepted by the 
vendor “ subject to contract,*' but the sale 
subsequently goes off owing to the vendor’s 


opeBod negotiations with a proposed 
buyer, but the neirotittUons are broken 
off, $(, later tlie buyer renews the sarne 
through an agfent, the agent is on titled 
to commission. — F itzoehald t?. Buck- 
let, [19241 4 B. L. U. 38 ; aSfg. U 
O. W. N. 638.— CAN, 

1702 xxxix. .]*— H. agreed with 

S., who had certain properties in his 
hands for sale, that ho should receive 
half of the commission if he effected 
a sale. At the time a likely pur- 
chaser, C., was known to both parties, 
H. pressed C. to purchase, hut after a 
time, as a matter of policy, lot the 
limiter drop, intending to approach O, 
again on .a fitting ocoasion. In the 
meantime a member of S.’s staff 
indirectly approached C., who decided 
to purchase : — Held : H. had estab- 
lished a chain of causation between his 
efforts (k. the result, & he waa eu tit, led 
to half the commission.— He aly v, 
SATJNpEnB (1921), 17 Tas. L. R. 32. — 
AUS, 

1702x1. — -’.J— Pltf. as agent for 
the owner of certain property intro- 
duced it to A. The owner was asking 
£17 17s. per week. Pitf, gave A. the 
key, on which wa*s a label bearing only 
the name of the owner. A. told plt.f. 
the property was uiieiiitahle, & returned 
the key. About a fortnight later A., 
tlirough seeing the owner’s name on 
the label & consulting the telephone 
directory, discovered the owner's 
address, & mot him to discuss the 
lotting of the propoity, but did not 
tell him that sh(i had seen pltf. After 
negotiations between A. & the owner 
extending over some days the owner 
agreed to let the property to A, for 
twelve montiis at £13 13.?. per week ; — 
Held: pitf, was entitled to oommta* 
ston. — SvMONfci V. Callil, [10231 
V. Ij. R. 49.— AUS. 

1702 xli. .J — Deft. gave to 

pltfs, written authority to sell her 
land on tonne, one of which was 
“price, very lowest, £10,000,“ Prtfs. 
brought the property under the notice 
of A., wiio got into personal com- 
munication wTtli deft. & decided that 
it w'ould suit 1dm in every way, except 
as to price. After a delay of some 
weeks deft. & A, resumed negotiations, 
which led to a sale of the property to 
A. for £7.300 '.—Held : the relation 
of buyer & seller was really brought 
about by pltffl., who were entitled to 
commis,'dQn. — B iutcbmell Morrib, 
[19133 V. h. R. 201.~AUS. 

1702 xlii. — .1 — Agent:— Ma’; 
entitled to recover commission. — 
Gamble v. Kxoelsiou Lot AaauRAKpE 
Oo. (1917). 30 D. L, H. 692.— QAN 

1702 xlixl. .1 — In 1913, deft, oo, 

employed pltfs., brokers, to sell Its 
lumber property at a minimum price 
of $110,060.00, & agreed to pay a 
commission on the purchase price. 
During the remainder of that year & 
the whole of 1914, pltfs. were working 
on this Tiroposltion, but failed to 
effect u in 1916 the selling mice 

was reduced to $76,000.00. In 1916, 
deft. CO, sold to a purohnser Intro- 
duoed by plife. for $G5,0U0.C0 i—Held : 
pltfs. were entitled to oommlsaion on 
the purchase price.r-rjAKpiAE v. Pines - 
oo'rr Lumber Ck)., Ltj?.. (1917), H 
N. B. R. 605,— CAN 

1702 xUv. — — .3 — Where land is 
listed with a real estate agent for eai© 
& is afterwards sold by the vendor 
directly to a purchaser introduced by 
the agent, tire latter is entitled to his 
oommlseion, even though the terms of 
sale given in the listing as the basis 
on which the agent is to negotiate are 
not strictly adhered to.— K iko u. 
SaaON. [19181 3 W, W. R. 892 ; U 
D, L. E. 111.— CAN. 


1702 xlv. .] — -Nunneilt V . On- 

SUM. [1921] 1 W, W. R. 600: 66 
D. L. K, 699 ; 1(J Alta. L. R. 455.— 

CAN. 

1702 xlvi. .1— Deft, agreed to 

pay pltfs. commission on the sale of 
certain land, agreed that it was an 
exclusive listing, subject to notice of 
withdrawal, wiilch was not given. 
Pltfs. submitted the land to P. on 
terms of the listing & introduced P. 
to deft,, who latter, without pltfs.* 
knowledge or consent, entered into an 
agi'cement with P. for sale of the land 
&; of certain chattels used In farming 
it. The price of the land was some- 
what less, 8c the cash payment oon* 
siderably less, than as given in the 
listing i—Held : pitf, was wrongfully 
deprived of the right which the Hating 
gave him to earn hia commission--— 
Gilbert Bhotherb, Ltd, v. Keiskr 
(1022), 69 D. L. R. 713 ; 11922] 2 

W. W. K. 1228.— CAN. 

1702xlvii. — Agent '.—Held : 

not entitled to recover commission. — 
Kennedt V . Victory Land & Timber 
Co., [1922] 3 W. W. H. 145; 68 

D. L. R. 201 ; revsd.. [1922] 3 W. W. R. 
683 ; 70 D, L. R. 868,— CAN. 

1702 xlviii. .] — If the relation 

of buyer 8c seller is really brought 
about by the act of the agent, he is 
entitled to a commlasion although 
the actual sale hoe not been eflecl.ed 
by him, but he must show that some 
act of Ida w'aa the caifsa caummt or the 
©tficient cause of the saio, — Buntino 
V. Hovland & Watkins (1923), 33 
B. C. R. 291.— CAN. 

1702 xlix. — — Deft, wishing to 

sell his house placed it in an agent’s 
hands, fixing a net price. The agent 
introduced P, but negotiations failing, 
deft, cancelled the agent’s inatiniction 
to sell. Some time later deft. & P. 
agreed upon terms & a sale resulted : — 
Held : commission was payable on 
the amount P. first offered through the 
agent. — Fraskr v. Harrison, 11924] 
1 D. L. R. 765 ; 56 N. S. B. 431.— CAN. 


1702 1. .] — Pitf. procured A., 

B., & C. to enter into an agreement to 
purchase deft.’s mineral claims on 
certain tenns of payment, upon which 
pitf. was to receive a commission as 
payments wore made from time to time. 
Under this agreement a portion of the 
purchase prio© was paid & pitf. got his 
commission, but the agreement was 
afterwards cancelled. Subsequently 
E., who had advanced to A. a 
considerable part of the money paid 
by him under the agreement, entered 
into an agreement direct with deft, 
to imrehase the claims paying $10,000 
dpwn, &, pitf. sought to recover com- 
mission on that sum : - — Held : pitf. 
was not the effective cause of the 
sale. — OiREN V. Pearson, [19241 1 
D. L. R. 1097.— CAN. 


1702 li. .1 — R. M. Buchanan Oo., 

Ltd- V, Eb'^[ 1927] 2 D. L, R, 819 ; 
[1927 J I w. W, R. 929 ; 21 Saak. L, R. 
438,— CAN. 

1702 Ui. — .] — Nicholbon V. _ 
BUSB (Alta.), [19271 3 W. W. R. 799.— 

CAN. 


17021111. — An agent gave G. 
a card to view certain property. After 
tnspection Q. decided not to buy as 
the price was too high. Some months 
later G, saw a “ for sale ** notice on the 
property which reminded him that he 
had previously Inspected th© property. 
He then, without farther communica- 
tion with the agent, negoUatod with 
the owner direct 8c purchased for a 
smaller amount ; the causa 

caueans pf the sale was the previous 
introduotlon through the agent who 
was entitled to his commission on the 
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lower purchase price. — -Doyle v. 
Gibbon, [1919] T. P. J). 230.--S. AF. 

1703 liv. .] — Oertain property 

given for sale by the owner to an 
auctioneer at a fixed commission was 
not sold, the TiJHerve not being reached, 
& was thereafter given to the auctioneer 
for sale privately. L., on passing the 
property, saw a notice up referring 
Intending purchasers to R., but being 
aware of the fact that the auctioneer 
had been selling the property wont 
to tlio auctioneer, who referred him 
to the owner. L. thereupon went 
dii-eot to the owner & bought the 
property after having told him that he 
came on his own behalf 8c not at the 
Instance of any agent ; — dield ; the 
auctioneer was entitled to Ida oorn- 
misslon, — Treoaskes v. Meikijc, 11922] 
T. P. D. 317.— AF. 

1702 Iv. .3 — Where a vendor 

conolufles a contract of sale with a 
party with whom his real estate agent 
lias been negotiating in Ignoi'ance that 
he is such a party, the agent is cniltied 
to his commission if the circumstances 
ore such that the vendor ought to have 
made Inquiries which would at once 
have revealed the fo-ots. — GROTiTHa v. 
Anderson, [1925] 4 D. L. R, 970.— 
CAN. 


1702 Ivi. .] — Nelson V. Hmsca- 

BORN, [1027] App. D. 190, — S AF. 

1702 Ivii. .] — Trenwith v. 

International Harvester Co. (B.C.), 
[1928] 2 D. L, R. 121.— CAN. 

1702 Iviii. .] — A real estate agent 

who brings his principal into relations 
with the actual purchaser is the 
effective cause of the sale 8c entitled 
to his oommlflfiion, although the 
principal sells behind his back 8c the 
pripe paid by the purchaser is lees than 
the sum at first demanded by the 
principal. In the present case wherein 
the purchase-money waa paid into deft, 
bank, a creditor or the vendors, under 
an arrangement under which it under- 
took to pay the agent his commission 
out of the gums pedd In, held that the 
fact that the i)ropopty was first trans- 
ferred to the bank's manager who 
afborw^ards transferred if to the pur- 
chaser introduced by the agent did not 
take away the agent’s right to the 
commission, since the transfer to the 
manager was taken merely to secure, 
In the interests of the bank 8c the other 
creditors of the vendors, a sale to said 
purchaser ; &, moreover, the agent 

was entitled to suoc’eed against the 
bank on the ground that, whether the 
sale originally contemplated i.e., that 
from the vendors direct to said pur- 
chaser, was or was not colled off, the 
bank’s manager had agreed that the 
hank would pay the agent the 00 m- 
mission If the transfer from the manager 
to said purchaser went through. — 
Ladd v. BANQtTE Oanadienne Nation- 
ale (Man.), [19281 2 W. W. R, 272.— 
CAN. 

1703 lix. The agent Is 

entitled to oommlsaion if he has been 
the means of bringing the parties 
together, although he may not actually 
hove Introduced them to each other, 
Sl although the actual sale has not been 
effected by )\lm.— Brett Co,, Ltd. 
V. Bow’s Emporium. Ltd., [1928] 
S. C. (H. L.) 19.— SCOT. 


1702 lx. -.] — The owner of a 

poperty of 1,698 acres, put It Into the 
hands of an estate agent with the 
following Instruotions i “ Price £1 per 
acre, or lease for a term of three years 
with option of purchase at 2«. per acre. 
I hereby authorise you to sell the above 
property,” The obtained a 

lessee for three years, vritfi an opUcm 
of purchase at whorUy before 

the eviration of the lew* the lessee 
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obtaislnK a better oiler through another 
person, the agent cannot recover commission 
from the vendor as there is no binding con- 
tract of sale, &> he cannot recover damages 
from the vendor, as the vendor has not com- 
mitted any breach of contract whereby the 
agent was prevented from earning his com- 
mission, — Raymond v. Wootcen (1931), 47 
T. L. R. 606 ; 76 Sol. Jo. 645, B. C. 


AfmotaHcms : — Dbtd. Trollope (Oeo.) & Boas v. Martya Bros. 
(1934), 50 T. L. li. 644. Apld. MusHon v, Moxley, U936J 
1 AU K. E. 64. 


1705b. .] — Oakhill V. CoWEN (1934), 78 

Sol. Jo. 337. 


1706a. — -] — Bow’s Emporium, Ltd. v. 

Brett (A. R.) & Co., Ltd., No. 1687a, anie. 


asked the agrent tb try & gret an 
exteasioD of the option for twelve 
months. &, on the latter’s advioe, 
visited the owner for that purpose, the 
ag-ent at the same time writing to the 
owner informing him of the proposed 
visit. An extension of the lease was 
granted, but the prloe of the option was 
Inoroased to 151, SOO. The lessee exer- 
cised this option, & became the pur- 
chaser of the property : — Held : there 
was evidence sufficient to justify a 
finding that the agent was the efiacient 
cause of the sale. & that therefore he 
was entitled to commission thereon. — 
Upjohn v, iLLiNowoimr (1928), 29 
S. E. N. S. W. 4 ; 46 N. S. \V. W. N, 6. 
— AUS. 

1702 1*1. .] — Greavks t». SAiils- 

BURY (Sosk.), [1929] 3 D. L. K. 289.— 

GAN. 

1702 Ixii. .] — SiMONiTEr. MoXAM, 

[1929] 1 D. L. R. 825 ; 1 W. W. E. 
513 ; 38 Man. L. E. 113 ; ajOTdZ., [1930] 
S. C. K, 334 ; 2 D. L. E. 991.— CAN. 

1702 IxUi. .] — If an owner has 

contracted to pay a oomralssion to an 
agent if the latter finds a purchaser, & 
the relation of buyer & seller is really 
brought about by some act of the 
aTCDt, he Is entitled to the commission 
although the actual sale has not been 
effectod by him. — Graves v, McLean, 
[19311 2 W. W. E. 895.— CAN. 

1702 Ixiv. .] — Keifeb v. Enders, 

[19311 3 1). L. E. 189.— CAN. 

1702 Ixv. .]— Eastern Realty 

Co. V. Woodworth (1932), 6 M. P. E. 
511.— CAN. 

gp. Hur chaser acting behind 

agenVe hook.] — Held: principal liable 
to pay full commission on conclusion 
of a contract of sale with the purchaser. 
— Merritt v. Uohebty, [1925J 8 
D. L. H. 797.— CAN. 
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1708 %. .] — One of two real 

estate agents with whom property was 
listed for sale : — Held : entitled to 
commission on a sale initiated by him 
but completed by the other agent, to 
Whom the purchaser made known hia 
Wish to buy the property after it had 
been brought to his attention by pltf. — 
GRiYFnrrs tJ. Anderson, [1926] 2 

D. L. E. 657 : [1926] 1 W. W. B. 966 ; 
36 Man. L. E. 480.— CAN, 


1703 xi. .] — Deft, placed a 

property In the hands or several 
agents, including pltf., lor sale. Pltf. 
foimd a purchaser who was willing to 
pay the prloo as ultimately fixed for 
the property, & despatched a tele- 
^am stating that fact to deft. Before 
deft, received the telegram, however, 
he had In fact sold the property to 
another person through another agent. 
In on action by pltf. for commission : — 
Held : ho bad not complied with the 
Implied condition attached to the 
promise to pay commission, namely, 
that he should find an able & willing 
purchaser & Introduce him to the 
vendor before the vendor had in fact 
sold the property to some other person, 
& was therefore not entitled to recover 
commission. — D ainton n. Chivkrs. 
[19281 V. li. E. 555 ; 49 A. L. T. 299 ; 
[1928 Argus L. E, 394.— AUS. 


1706 ix. Beleto the words “ & en- 
titled to commission.** 


1706 xlii. .]— Pltf. Intro- 

duced to deft. A., who wished to 
purchase a property for his son, B. 
Deft. *8 house was eventually trans- 
ferred to the trustees of C.’s ©state, in 
which A. *8 family was interested, & 
the purchase-money was paid by the 
trustees at the instance of A. Deft, 
alleged that another agent, though 
aware of A.*s Inspection of the house, 
obtained B.’s signature to the con* 
tract of sale : — Held : the verdict 
should be entered for pltf. — Webster 
(A. G.) & Sons, Ltd. v. Cotton 
(1919), 15 Tas. L. E. 17.— AUS. 

1706 xiv. .] — An agent Is 

entitled to commission on a sale 
brought about by his action In putting 
the purchaser in touch with tiie 
principal, even though the purchase 
la subsequently completed through 
another agent. — Pkttypibce v. Hol- 
den (1920), 40 D. L. E. 386.— CAN. 

1706 XV. .] — The commis- 

sion on a sale of real estate was given 
by the ot. to the agent who found the 
pufichasor & put the vendor in motion 
to meet him, rather than to another 
who performed services In connection 
with the effecting Sc carrying out of 
the sale. — Bateman v, Snelorove & 
Garden, [1921] 1 W. W. R. 305 ; U 
Bask. L. R. 69 : 57 D. L. E. 283.— CAN. 

1706 xvi. .] — A. promised 

B. a commission if B. sold a ship. B. 
employed a broker as sub-agent, who 
mentioned the matter to another agent, 
& it was passed on tlirough olhors 
until, about nine months after the 
agreement with B., a broker to whom 
the matt/er was mentioned came to 
A. 8c made an arrangement directly 
with him resulting in a purchaser 
being obtained. B. continued his 
servlcee, which were accepted by A., 
up to the time of sale, & was of assist- 
ance in procuring the Govt.’s oonsout 
to a transfer of the ship to a foreign 
registry: — Held: B. entitled to com- 
mission.— Greer V. Godson, 11921] 
2 W. W. E. 209 ; 60 S. C. E. 653 ; 56 
D. L. R. G96,— CAN. 


1708 xvii. Pltf. en- 

deavoured to effect a sale of deft. *8 
land to a co., of which H. was a director, 
& introduced H. to deft. The parties 
failed to agree upon terms & the 
negotiations ended, & pltf. made no 
further effort to sell the land. Sub- 
sequently deft, through another agent 
sold the land to H., who purchased It 
on behalf of another oo. : — Held : pltf. 
was not entitled to commission.— 
Neve v. Lheson, [1921] l W. W. B. 
004.— CAN. 

1706 xviii. .] — After pltfs., 

with whom a house had been fisted, 
introduced a prospective purchaser to 
the vendor, the purchaser endeavoured 
to Induce the vendor to reduce the 
price. The vendor was unwilling to 
fix a figure agreahle to the purchaser, 
& the latter then negotiated through 
other agents, with whom the house 
had also been listed, Sc finally bought 
it ; — Held : pltfs. were entitled to 
commission.— Bbook & Allison v. 
Hkndrioks (1922), 06 D. L. E. 826 : 
16 Sask. L. E. 439 ; [1922] 2 W. W. E. 
680.— CAN. 

1706 «ix. listed 

a property with pltfs. with instructions 
to find a purchaser at the price of 
$6,000. A mouth later deft, listed the 
property Vflth another broker at 
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$1,750, the second broker having hie 
offices across the hall from pltfs.* 
offices In the same building. Pltfs. 
Interested S. in tim i^roperty Sc brought 
her to view it. Shortly after S. went 
to pltfs.’ offices with a view to pur- 
chasing, Sc when about to enter the 
offices saw a picture of tlic property 
in the window across the hall marked 
for sale at $4,750. She went into 
pltfs.’ offices, disonsHod the sale but 
went out without making the purchase, 
crossed the hall & purchased the 
property from the second broker at 
$4,750: — Held: pltfs. were entitled 
to theircomrnlssion — Turner, Mbakin 
Sc Co. V. Field (1923), 33 B. C. E. 56-— 
CAN. 

1706 XX. .] — Carr v. La 

Drkche, [1927] 2 D. L. R. 480 ; [1927] 
1 W. W. E. 574 : 38 B. C. E. 97.— CAN. 

1708 xxi. ] — Pltf. received 

written authority from deft, to enter 
into a contract with a purchaser for 
the sale of his farm & stock. The rale 
of remuneration was stated to be a 
certain percentage on the value of the 
land sold. Pltf. introduced the pro- 
perty to a prospective buyer, who 
ultimately purchased the property, 
but through the instrumentality of 
another agent. Pltf. claimed from 
deft, a 111 199. in respect of the land 
sold. Sc. £65 in respect of the stock $c 
Implements. The jury found that the 
sale had resulted from the introdu(!tion 
of the purchaser from pltf. : — Held : 
pltf. ’8 ngbt to commission depended 
on the terms of his authority, & this 
did not authorise any oomnuBeion on 
the sale of the stock. — Rowe v. 
Butler, [1921] N. Z. L. K. 437.— 
N.Z. 

1706 xxii. .} — Deft, agreed 

to pay pltf. commission if a sale of 
deft.’s house to X., who was intro- 
duced by pltf., went ttirough. Deft, 
also agreed to let pltf. know should he 
bo prepared to sell his house for a 
smaller amount than he had men- 
tioned to pltf. Deft, subsequently 
instructed another attorney to offer 
the house to X. at a reduced price, & 
a sale was thereupon concluded :— 
Held: pltf. was entitled to the com- 
mission agreed upon. — Van der Walt 
V, Hofmkyr, [1020] C. P, D. 50- — 
S. AF. 

1706 xxUi. .] — A. agreed to 

give B. a commission in case of a sale 
of certain pi*emlsefl. B. introduced 
C., but no sale resulted. 0.. of his 
own motion Sc not as an agent of B . 
subsequently introduced D., & A. sold 
the promises to D. : — Held: B. was 
not entitled to coramiaaion.— G oddard 
V. Arnold, [1922] T. P. D. 167.— S. AF. 


1706 xxlv. ^.] — Waulaof. V. 

Wesi’ERMan (B. C.), [1928] 3 D. L. B. 

9,39.— CAN. 


1706 XXV. .] — IvonmiNein 

V. National Trust Oo., MoDouoall v. 
Nationai Trubt Oo. (Alta.), [1929] 1 
D. L. E. 268.— CAN. 


1706 xxvi. — BELi.-lRVtN(; 

V, Maoaulay Ntcolls, L'J'D., 

S. 0. E. 270 ; 11931] 1 I>. L. R. 381 : 
reofi,, [1930] 2 D. L. E. 3-.b ; 42 


reog,, [1930] 

B. 0. E. 140.— CAN. 


1707 ii. .] — In a dispute as to 

which of two real-estate agents was 
entitled to the commission on a sale : — - 
Held: the one who fltst through his 
advertisement attracted & interviewed 



Cases 1711—1748. English and Empire Digest Supplement. 


1711. Add, Annotation: — Aa to (1) Consd. Price, 
Davis V, Smith (1929), 141 L. T. 490. 

1718. Add, Annotations : — Aa to (2) Held. Howard 
Houlder v. Manx Isles S.B. Co., [1923] 1 
K. B. 110. Generally, Held. Bentall, Horsley 
& Baldry v. Vicary (1930), 47 T. L. R. 
99. 

1726. Add. Annotations ; — ^Reld. Houlder Howard 
V. Manx Isles 8.8. Co., [1928] 1 K. B. 110; 
Bentall, Horsley & Baldry v, Vicary (1930), 
47 T. L. R. 99. 

1738. Add, Annotation : — Consd. Bow’s Emporium 
V. Brett (1927), 44 T. L. R. 194. 

1789. CUationa: — For the existing citations sub- 
stitute as follows : — 

(1887), as reported in 58 L. T. 96 ; 3 T. L. R. 
836, H. L, 


AnnotaUons : — For Mentd. Barnett v. Isaac- 
son (1888), 4 T. L. R. 595,” read «Refd. 
Barnett V. Isaacson (1888), 4 T. L. R. 595.” 

Add. Annotations : — Aa to (2) Consd. Price, 
Davies v. Smith (1929), 141 L. T, 490. 
DIstd. Mote V. Gould (1935), 152 L. T. 347. 
Generally, Held. Keppel v, Wheeler, [1927] 
1 K. B. 677. 

1740. Add. Annotation : — Held. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1741. Add. Annotation : — Held. Howard Houlder 
V. Manx Isles 8.8. Co., [1923] 1 K. B. 110. 

1746. Add. Annotations : — Held. Howard Houlder 
V. Manx Isles 8.8. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 


the purchaser & directed him to tliC 
owner was the efBcJeut cause of the sale 
8c entitled to tlie commission, rather 
than the other who subsequently 
discussed the property with the pur- 
chaser & whose agent tlrst showed It 
to him. — B uttfkt v. Waller & 
Lazabnick, fl920] 2 W. W. R. 404 ; 
62 1). L. R. 499 ; 30 Man. L. R. 437.— 
CAN. 

1707 iil. Loan broker.] — The 

office of a loan broker Is to bring 
together the borrower & the lender 
who is willing to open negotiations on 
a reasonable basis, 8c when he has done 
that, he has done all that Is necessary 
for him to do 8c earn his commission. — 
Vasauji Mooui V. KapsondasTejpal 
( 1927), I. L. R. 52 Bom. 627.— IND. 

1716 vii. .] — A broker, employed 

by a house owner to find a purchaser 
for the house, is entitled to receive the 
remuneration agreed upon, when the 
sole takes place in favour of a purchaser 
Introduced by the broker, although the 
actual negotiation or completion of the 
sale may not have taken place through 
the direct intervention of the broker. — 
Roopji 8l Sons u. Dyer Meaker & 
Co. (1930), I. L. R. 62 All. 688.— IND. 

PART Vm. SECT. 3, SUB-SECT. l.~ 
B. (o), 

t. i. S. P. Satchidinanda Dutt V. 
Nritta Nath Mitter (1923), I. L. R. 
50 Calc. 878.— IND, 

t ii. .1 — Where a land agent is 

employed to sell or exchange the 
property of his client, & oommisBion 
Is to be paid to him when he has 
effected a sale or exchange of such 
property, his right to commission 
accrues when he procures a valid 
contract for the sale or exchange of 
such property. — Nigro v. Wilson, 
[1924] N. Z. L. R. 834.— N.Z. 

1722 i. Completion of entire con- 
iract .] — Greer v. Godson (1918), 40 
D. L. R. 218.— can. 

c i. .] — Pltf. found a pur- 

chaser for deft.’e land, the amount of 
oommission was agreed on, & an agree- 
ment of sale executed. The pur- 
chaser subsequently refused to carry 
out the sale : — Held : pltf. was entitled 
to the commission. — D oner v. Loose, 
[1920] 2 W. W, R. 388 : 53 D. L. H. 
39 ; 30 Man. L, R. 360.— CAN. 

0 il. — — .] — ^Wheu an estate 

agent Is employed on the ordinary 
terms as to commission to find a 
purchaser of land, & he introduces 
a purchaser with whom the principal 
enters into a contract of sale, the 
agent Is primd facie, entitled to his 
commission. — M aoarthub & Macleod 
Pty., Ltd. v. Caret, [1631] V. L. R, 
269 ; Argus L. R. 261.--AUS. 

»t, — Commiaeion payable on re* 
ceipt of purchaee-m-oney — PaymerU by 
promissory nates.] — ^An ogreoment pro- 
vided that commission was to become 


due Sc payable when the purchase - 
money or any part thereof has been 
paid *' : — Held : defts. having accepted 
promissory notes in lieu of a cash 
ayment, the promissory notes must 
e treated as a cash payment so far as 
pltf. was concerned. — CJROsa v. Wood 
(1921), 64 D. L. R. 105 : 50 O. L. R. 
15.-^AN. 

sa. Commission payable for ser- 

rices already rendered .] — When it has 
been definitely agreed to pay an agent 
commission for his servloos In negoti- 
ating a sale, & the payment was to be 
made for services already rendered & 
was not to be dependent upon the pay- 
ment of the purchase price, the agent 
can recover the commission under the 
agreement, although the purchaser has 
failed to make any payment after the 
first one. — Cabmiouael v. Bowers 
(1922), 67 D. L. R. 516.— CAN. 

sb. .] — Held: pltf.*s claim was 

not affected by changes made in the 
agreement between purchaser Sc defts, 
If defts. saw fit to vary the terms of 
the agreement & accept property in 
lieu of cash, that should not prevent 
pltf. from obtaining payment of his 
commission, which he earned when he 
procured a binding agreement for be 
sale of the property. — Crawford r, 
DtfPKRiAL Trust Co. of Can., [1929] 4 
D. L. H, 913 ; 64 O. L. R. 433.— CAN. 

PART Vin. SECT. 3, SUB-SECT. 1.— 
C. (a). 

1729 iii. Sale of remainder of 

land.] — Pltf. employed deft, to sell 
a house Sc portion of the block of land 
on which it stood. Deft, found a 
purchaser Sc a contract of sole was 
signed under which pltf. gave the pur- 
chaser certain provisional rights over 
the unsold portion. Afterwards pltf. 
endeavoured to obtain from the pur- 
chaser a modification of the contract 
with regard to the rights over the 
unsold portion. Sc deft, did con- 
siaerable work in trying to induce the 
purchaser to vary the contract In this 
respect. During the negotiations deft, 
repeatedly urged pltf to sell the whole 
of the land. Negotiations having 
failed pltf. behind the bock of deft, 
sold the remainder of the land to the 
original purchaser St the whole was 
included in a single transfer ; — Held : 
deft, was not entitled to commission 
on the sale. — ^McAndrew v. Gray 
(1920), 20 S. R. N. S. W. 636.— AUS. 

PART VIII. SECT. 8. SUB-SECT. 1.— 
C. (b). 

«w. Transaction similar — Purthcr 
sale.] — A. In 1911 employed pltf. to 
sell a Grown lease. Sc an agreement was 
entered Into which provided that if 
pltf. sold the lease for £25,000 he was 
to receive £5,000. In 1914 through 
the instrumentaUty of pltf. the lease 
was transferred to 8. Sc, on payment 
by S. of £5,000, pltf. received £1,000 
as commission. Xu 1919 A. Sc 8. sold 
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the lease to T. for £14,000. Some 
rears prior to this sale pltf, had sub- 
mitted, full particulars of the lease to 
T., who would not then buy. L.. who 
was employed for that purpose by A. 
Sc S., had brought about the sale to T. 
Pltf, claimed commission in respect 
of the sale to T. : — Held : pltf. was not 
entitled to eomraission. — Dewdnet v. 
Matheson, [1923] S. A. S. R. 105.— 
AUS. 


PART VUI. SECT. 3. SUB-SECT. 1.— D. 

sa. A pent to obtain money for project — 
Eoepansion dt modification of prc^sal.] 
— Held : the agent was entitled to 
recover commission. — Thomas v. Gale, 
[19271 1 D. L. R, 693 ; S. C. R. 314 ; 
varying, [1925] 3 D. L. R. 757.— CAN. 

sb. Agent to procure loan to third 
party — Loan raised by third party .] — 
Pltf. claimed a commission of 1 per 
cent, from deft, on the ground that the 
latter had requested him to raise a 
loon of £27,500, subsequently increased 
to £3.5,000, not on behalf of deft, but 
on behalf of one F. It was admitted 
that deft, had sold a certain property 
to F.forasum of £45.000, £10.000 to be 
paid in cash Sc the balance to be secured 
Dv a bond over tho property ; through 
pltf.’s efforts the manager of a certain 
Insurance co. was prepared to advance 
£27,600 to F. on a first mtge, over the 
property & that thereafter a sum of 
£3.5,000 was In fact advanced by the 
Insurance co, upon that security, 
together with certain additional 
securities. Deft, denied that he hod 
made the contract alleged with pltf. 
Sc stated that the real arrangement 
between them was that pltf. should 
raise a loan of £27,500 on behalf of 
deft, himself & not for F., Sc further, 
that if F. paid off the whole amount 
of the puronase price In cash pltf. wets 
not entitled to any commission what- 
ever, & that F. had personally raised 
on his own behalf a loan of £35,000 
not on the security of the property 
alone but on additional securities 
belonging to him. At the trial pltf. 
applied for leave to amend his doolara- 
tion 80 as to base his claim on a man- 
date to raise a loan of £27,000 only. 
The trial ct. refused to grant the 
amendment Sc held pltf. had earned 
commission on £36,000, tho sum 
actually advanced to P,, but as pltf, 
had declared himself satisfied with 
£275 awarded the latter amount. 
Deft, having appealed : — Held : com- 
mission of 1 per cent, was promised 
pltf. by deft. If tho former was Instru- 
mental in obtaining a loan of £27,500 
from the insurance oo, to F. ; further. 
In view of application for amendment, 
which should have been granted. It 
was unnecessary to consider whether 
pltf. was entitled to commission on the 
whole sum advanced. Sc, as on the foots, 
it was clear that £27,500 would have 
been advanced on the property alone, 
the fact that £35,000 had been lent 
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1746a* Agent to sell property — Agent himseli; buy- 
ing property— With consent of principal.]— 

Where an agent has been instructed to sell 
property on commission &, after failing to 
find a purchaser, agrees with his principal 
to buy the property himself, he is not entitled 
to commission on the purclmse by himself 
unless his principal has expressly agreed that 
such commission shall be payable. — Hockeb 
V , Waller (1924), 29 Com. Oas. 296. 

1746b. At stated price — Sale at lower price — 

With consent of principal.] — Price, Davies 
& Co. V. Smith, No. 1780a, post 

1748. Add, Annotation : — ^Distd. Mote v. Gould 
(1935), 162 L. T. 347. 

1751. Add. Annotation: — As to (2) Refd. Howard 
Houlder v. Manx Isles S.8. Co., [1923] 1 

K. B. no. 

1751a. .] — Pltfs., who were shipbrokers, nego- 

tiated on behalf of defts., the owners of a 
steamship, a charterparty of the steamship 
which was to be in force from Oct. 1920 for 
five years, & which contained a clause pro- 
viding that the charterers should have the 
option of purchasing the steamship at any 
time between the signing of the charter & 
the completion of the charier period for 
£125,000. On the day when the charter- 
party was signed defts. si^ed & gave to 
pltfs. a commission note in these terms : 
“ W^e hereby agree to pay you ... 5 per cent. 


brokerage on hire. . , . Should the option of 
purchase contained in the charter be availed 
of, the brokerage on purchase to be SJ per 
cent. . . The charterparty was acted upon 
until June, 1921, when dofts. sold the steam- 
ship to the charterers for £66,000. Pltfs. 
brought jsin action against defts., claiming 
(inter alia) SJ per cent, commission on 
£66,000, the price paid by the charterers for 
the steamship, &, in the alternative, a 
quantum meruit for their alleged services in 
effecting the same: — Held: (1) the former 
of these claims failed, the option of purchase 
mentioned in the commission note never 
having been exercised, & the sale effected 
being a ^le at a different price from that 

upon which alone the brokerage of 3i per 

cent, was to become payable ; (2) the latter 
claim also failed inasmuch as the parties 
having reduced their bargain into writing in 
the commission note, there was no scope for 
the operation of the principle of quantum 

nwruit. HOWARD-HoULDRR & PAltTNBRS, 

Ltd. v. Manx Isles S.S. Co.. [1923] 1 K . B. 
110 ; 92 L. J. K. B. 233 ; 128 L. T. 347 ; 

38 T. L. R. 757 ; 66 Sol. Jo. 682 ; 16 Asp. 

M. L. C. 95 ; 28 Com. Cas. 15. 

AnnotatioTts : — Bold. BeDtall, Horsloy & Baldry v. Vicary 
(1930), 47 T. L. 11. 99 ; Trollope (Goo.) & Sons v. Martya 
Bros. (1934), 60 T. L. R. 544 ; Kahn v. Aircraft Industries 
Corpn., Ltd., [1937] 1 All E. R. 767. 

1752a. Commission payable on sale — Long lease 


upon the property, together with 
additional secinity, did not debar pltf. 
from recovering commission on 
£27.500. — Samtvcel v. Jacobs &; Co., 
[1928] App. D. 353.— S. AF. 

BO, Aijent to sell — Third party entering 
into partnership tvith principal.] — A., 
an agent employed by P. to obtain a 
purchaser for a mill, introduced M. to 
F*. The sale did not go through. 
P. eventual ly entered into a contract 
of partnership to work the mill, the 
partners being P., M. & 0. : — Held : as 
the transaction resulting from the 
agency differed substantially from that 
which A. had been cn» ployed to 
procure, ho was not entitled to any 
remuneration. — Border v. Edlkv, 
[1920] 0. P. D. 19.— S. AF, 

pi. .] — Pltfs. claimed for 

commission on sale of timber holdings 
of deft. oo. The shareholders had 
passed a resolution authorising a sale 
at a fixed ndnlumm price upon terms 
agreeable to the directors, k a letter 
from the co.*8 managing director to 
pltfs. offered $35,000 commission 
should pltfs. make a sale at a certain 
named price, which price would net the 
CO. such minimum price, A sale was 
made through other agents, not for a 
lump sum, but lor a price based on 
board measurement to bo paid for as 
the timber was taken, with an addl- 
tionojl sum to bo paid when the timber 
had been logged : — Held : the sale 
was not a sale within the contract. — 
RoHAYtj. NiMPKiflU Lake LoGorNG Co., 
Ltd., & Garland, [19193 2 W. W. R. 
105.— CAN. 

yi. — .] — E. requested S., a 

servant of pltf., to obtain a buyer for 
his property, E. told S. that ho 
wanted £860, & would pay com- 
mission. S, then asked E. if he would 
consider an offer. E. replied he 
wanted £800 clear, S. Introduced K. 
to E., but the price offered was too 
low, k after yarlous negotiations no 
sale took place. Six months later E, 
sold the property to K. for £600 .* — 
Held: as the buyer offered less than 
£800, pltf. was not entitled to oom- 
i^ssion.— Robinson v. Eves, [19171 
H. A. L. %, 71.— AUS. 


1 — Held : as the 
employment was a general one, the 
price mentioned being intended not 
as a hard Sc fast one, but as a basis 
of negotiations, pltf. was entitled to 
the agreed oornmlssion on the price 
obtained. — Prentiob v. Merrick, 
[19171 3 W. W. R. 1060 ; 24 B. 0. R. 
432 ; 38 D. L. R. 388.— CAN. 

y ill. ,] — An owner in Apr. 

listed with an agent certain land 
for sale at $35 an acre with a fixed 
cash payment, the price to include the 
crop. In Nov., after the owner had 
taken off & sold the crop, the agent 
sold the land for $30 an acre on a 
small cash payment : — Held : in order 
to earn Ids commission the agent had 
to obtain a purchaser for the land & 
crop at $35 per acre. — FrronELL v. 
Lawton, [1919] 3 W. W. R. 728 ; 49 
D. L. R, 185.— CAN. 

yiv, .] — Deft, listed his 

farm with pltfs. for sale at $38 an 
acre. Deft, sold the land at $37 an 
acre to one introduced by pltfs. : — 
Held : pltfs. were entitled to com- 
mission. — Smith ». Wright, [1919] 3 
W. W, R. 1094 : 49 D. L. R. 408 ; 
12 Sask. L. R. 491.— €AN. 

y V. . j — When a proprietor 

goes to an agent & requests him to find 
a purchaser, naming at the same time 
the sum which he is willing to accept, 
that will constitute a general employ- 
ment, & should the estate be ©yentually 
sold to a purcliaser introduced by the 
agent, the latter will be entitled to his 
comnuBslon, although the price paid 
should be less than the sum named at 
the time the employment was given. 
The mention of a speoifie sum prevents 
the efcgent from selling at a lower price 
without the consent of his employer, 
but it Is given merely as the basis of 
future negotiations, leaving the actual 
price to be settled in the course of those 
negotiations. — ^Palmer v. Harvey 
(19^22), 66 D. L. R. 769 ; 16 Soak. L. R. 
162 ; 1 W. W. R. 231 ; afirg. (1920), 
56 D. L. R. 703 ; 14 Sosk. L. R. 19.— 
CAN. 

y vl. .) — Where the con- 

tract Is that the agent ie not to be paid 
a commission unless he procures a pur- 
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chaser at a specified figure, the fact 
that a sale is made by the owner at a 
lower price does not entitle the agent 
to remuneration by way of quantum 
meruit . — GRiFFrrH v. Fredbrickbon, 
[19261 4 D. L. R. 60 ; 119203 2 W. W. R. 
080 ; 36 Man. L. R. 64.— CAN. 

y vii. Weaver w. Dix- 

BON. [1928] 4 D. L. R. 226 ; 02 0. L. R. 
419.— CAN. 

y vUi. .] — Weir v. Grand, 

[1931] 1 D. L. R. 581 ; 66 O. L. R. 245. 
—CAN. 

sd. Third party taking land in a 

trade ,] — Agents who had boon promised 
a commission should they obtain a 
purchaser for land at a certain price : — 
Held: not entitled to commission, as 
they only Introduced a party who took 
the land In a trade & with whom the 
principal had previously discussed a 
trade. — B rown v. Patchell, [1919] 
3 W. W. R. 701 ; 49 D. L. R. 158.— 
CAN. 


ie. Agent to exchange — Exchange of 
other propertiea .] — A real estate agent 
is entitled to his commission on an 
exchange of properties where he 
brings the parties together & engages 
actively in negotiating the exchange, 
wliich eventually falls through owing 
to the obieotlon of his principal t(» 
Include certaih stock Sc implements 
in the transaction, the i»rlncipal soon 
afterwards completing the exoha ngo 
without the stock & Implements but 
with the same purchaser for other 
property owned by him. — Dunn r. 
Sinclair, [1923] 1 D. b- R. 4 20 - 
CAN. 


si. Agent to obtain signaiurr of unfe 
-Obtaining signature of husband.]-- 
•efts, agreed with pltfs. that if .he 
liter obtained Mrs. U. t.o sign a 
uilding contract for a house they 
ould pay pltfs. the usual commisBlou 
i on a sale of land. PRfs. obtained 
le signature of the husband :—-TJela : 
^ it was immaterial to defts. whether 
le contract was signed by Mrs. M, or 
Y the husband, pltfs. were entitled to 
JO commission agreed to. — S mith & 
uiTH V. Dingle & Holmes, [1923) 
D. L. R. 68 ; 3 W. W. R. 49.— CAN. 
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eifected — ^No general employment, 

who was not an estate agent, but occasionally 
acted as such, informed deft, he & some 
friends (including one S.) might purchase 
certain property which deft, was offering for 
sale, & deft, named a price of £25,000. Later 
pltf. told deft, that he was not going on as a 
principal, So in Dec. 1933, deft.’s solrs. wrote 
to pltf. ; “ Our client instructs us to say that 
if 8. or the people he represents purchase this 
property at the price of £26,000 he will be 
quite willing to pay you the usual scale 
commission,” The property was not sold, 
but in Oct. 1934, a building lease for 99 years 
was entered into between deft. a co. 
represented by S. at a ground rent of £1,250 
per annum, which was worth twenty to 
twenty-three years’ purchase, namely, 
£25,000 to £28,750. Pltf. brought an action 
in which he claimed scale commission from 
deft. ; — Held : as there had been no general 
employment of pltf., nor had deft, promised 
to pay pltf. something for any purchaser he 
might introduce, pltf., who had done no 
more tlian bring deft. <& S. together, was not 
entitled to recover. — Mote v. Gould (1935), 
1.52 L. T. 347. 

1754. Add, Annotations : — Expld. it Apld. Trol- 
lope (Geo.) & Sons v, Martyn Bros. (1934), 
50 T. L. B. 544. Consd. Craven-EUis v. 
Canons, Ltd., [1936 J 2 All. E. B. 1066 ; 
Trollope & Sons v, Caplan, fl936J 2 All E. B. 
842. Refd, BeniaU, Horsley & Baldry v. 
Vicary (1930), 47 T. L. B. 99 ; Kahn v. 
Aircraft Industries Ooiqjn., Ltd., [19.37] 3 
All E. B. 476. 

1755. Add. Annotations : — Consd. Oanoy xk Leith, 
[1937] 2 AU E. B. 532, Refd. Howard 
Houlder v. Manx Isles S.S, Co., [1923] 1 
K. B. 110 ; Bental, Horsley Baldry v. 
Vicary (1930), 47 T, L. K. 99. 

1755a, -- — — Pltfs., who were estate agents, 
were instructed by defts. to And a purchaser 
for certain i)roperty “ subject to contract.” 
Pltfs. later wrote to defts. in these terms ; 
“ With reference to our conversation . . . 
we confirm your acceptance of the offer 
made by . . . Major H,, to purchase the 
freehold of this property subject to con- 
tract. . . . We take this opporturdty of 
confirming that in the evenc of the sale 
materiahsmg we shall look to you for pay- 
ment of the usual scale commission,” Defts. 
replied as follovt^s : “We have to acknow- 
ledge receipt of your letter , , , confirm 
our telephone conversation with you . . . 
to accept the offer . . . for this property, 


subject to contract. . . . We also confirm 
that, in the event of this sale being satis- 
factorily completed, we shall pay you the 
usual scale of commission.” An engrossment 
of the contract was signed by Major H., but 
defts. then refused to proceed, whereupon 
pltfs. claimed commission or, alternatively, 
damages for breach of an implied term that 
defts. would do nothing to prevent pltfs. 
earning their commission. It was found as 
a fact that Major H. was ready & willing to 
buy the property : — Held : although in an 
agreement “ subject to contract,” the matter, 
as between vendor & purchaser, must be 
deemed to remain in negotiation until con- 
tracts are exchanged, there must, as between 
pltfs. & defts., be implied a term that if the 
purchaser introduced by pltfs. was ready 
& able to complete the contract, defts. would 
not by refusing to complete prevent pltfs. 
from earning their commission, & as defts. 
had without just excuse refused to complete, 
they wei*e liable to pltfs. in damages, the 
proper measure of which in the circum- 
stances was the amount of commission pltfs. 
would have earned had the transaction been 
completed. — Trollope (George) & Sons v, 
Martyn Bros., [1934] 2 K. B. 436 ; 103 
L. J. K. B. 634 ; 152 L. T. 88 ; 60 T. L. R. 
644 ; 78 Sol. Jo. 568 ; 40 Com. Cas. 63, C. A. 

Annotations : — Consd. Oakhillu. Cowan (1934). 78 Sol. Jo. 337 ; 

Muason v. Moxley, (1936| 1 All E. R. 64 ; Trollope Sonj? 
V. Caplan, 11936] 2 All E. R. 842 ; Kahn v. Aircraft In- 
dustries Oorpn., Ltd., [1937] 3 All E. II. 476. Refd. 
Hampton (Ronald) & Partners v, Gamer & Sons, Ijtd., 
[1937] 3 All E. R. 438. 

• 1755b, — — “,] — Pltfs., who were estate agents, 
were instructed by deft, to find a purchaser 
for certain property belonging to him, part 
of which he informed them was lei to a 
tenant at £180 per annum. Pltfs. found an 
intending purchaser ” subject to contract,” 
but after negotiations had proceeded for 
some time deft, informed pltfs. that although 
the lease of the part of the premises referred 
to stated the rent to be £180, be had verbally 
allowed the tenant to pay £145 only, & would 
decline to go back on this arrangement. On 
becoming aware of this the intending pur- 
chasers declined to proceed unless the 
purchase-price was reduced, & as this was not 
agi'eed to by deft, the transaction went off. 
On a olaun by pltfs. to recover commission 
or damages for breach of contract the county 
ct. judge gave judgment in their favom for 
the full amount they would have earned as 
commission if the transaction had gone 
through. On appeal : — Held : before an 


PART Vin. SECT. 3, BUB-SECT. 1.— 
E. (a). 


1754 xix. — Principal altering 
date for gknng — An agent 

with whom land has been listed for 
sale has earned his commission when 
he has introduced to the owner a 
pnrohaser who is ready, willing & able 
to buy at the price terms stated 
by the owner, though the sale does not 
go through by reason of the owner 
insisting on a date for giving of pos- 
session later than that at first stated. 
- — HxooiNS ». Mitchkijv [1921] 1 
W. W. R. 262 ; 67 D. L. R. 288 ; 81 
Man. L. R. 60.— CAN. 


1764 xsL. Deft. : — Held : li- 

able to pltf. for an agreed eommlsslon 
for a sale of land procured by pltf. 8c 
which was not carzled out because of 
deft. *8 refusal, without suffioieut 


reason, to carry it out. — B axlb v. 
MoGrkoor (1922), 68 D. L, R. 718; 
82 Man. L, R. 196 ; [1922] 2 W. W. R. 
1247 ; affg., 66 D. h. R. 696.— CAN. 


1754 xxl. .3 — Where a real- 

estate agent had found a purchaser 
who had accepted the seller’s proposi- 
tion for the sale or exchange of his 
land, & the acceptance was made within 
the time limltea by the seller, but the 
seller refused to complete the trans- 
action 8c alleged that the purchaser 
was not ready, wllliiig or able to com- 
plete the transaction ; — Held : the 
onus of proof was on the agent suing 
lor commission. — RxoikA BROEiBBaaB 
& iNVBaTMEin’ Co. V. KiBtnkb (192^, 
70 D. L. R. 75 : [1922] 3 W. W. R. 
667.— CAN* 

1764 xx!i. -- — Agent taking undue 
advantage of prindpal.y^A real estate 
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dealer, who acted for a foreigner with 
an imperfect knowledge of Ertgllsh, 
took an undue advantage of his princi- 
pal in representing an improvident 
tiunsaction to be a very desirable one, 
which he should enter into in substitu- 
tion for an exchange which had fallen 
through. The pnncipal having re- 
pudiated the second transaction, the ot. 
refused to allow the agent the com- 
mission he Would have obtained there- 
under hod it been completed, but 
allowed him commission on a qumtum 
meruit based on the amount of com. 
mission contemplated by the first 
transaction. — BtrBKS o. MmoBAU 
(Alta.), [1926] 3 W. W. R. 791.— CAN. 

1754 xxlil. — — .] — Tubneb Mbakik 
& Co. V. Caledonia Sc BameH 
COLtTMBlA MoBTOAOB OO., XjTD.^ [1927] 
2 D. L. R. 396 ; 88 B. O, R. 103.— CAN. 
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award of damages could be made equal to 
the commission pltfs. would have earned had 
the transaction gone through, it must be 
found as a fact that but for the action of deft, 
a binding contract with the purchaser would 
have been entered into ; on the facts of this 
case this could not be said inasmuch as, 
except as to the price, none of the terms had 
been agreed ; & therefore there must be a 
new trial to ascertain what damage pltfs. 
had actually suffered by being deprived of 
the chance of earning their commission. — 
Trollope (George) & Sons v. Oapla-n, [1936] 
2 K. B. 382 ; [1930] 2 AU K. K. 842 ; 105 
L. J. K. B. 819 ; 155 L. T. 366 ; 52 T. L. B,. 
030 ; 41 Com. Cas. 325, C. A. 

Annotations Consd. Batrii^ton (Ronald) & Partners 
Garner & Som, Ltd., il937J 3 All E. li. 438 ; Kahn i\ 
Aircraft Industries Corjm., Ltd., 11037] 1 All E. It. 7,^>7. 

1755c. — ■ — ,] — Deft, verbally agreed to employ 
pltf., an estate agent, to sell certain property. 
On July 14, 1935, pltf. obtained an offer from 
W. Co. to purchase the property & he 
communicated this offer to deft., who accejited 
it by letter on July 0, 1935, subject to a con- 
tract being signed & a deposit being paid 
within “ say 10 days.'’ W. Co. wrote on 
July 18, 1935, expressing willingness to pay 
a deposit, but only upon the contract being 
signed. No deposit was paid & on July 30, 
1935, deft, repudiated the contract. In an 
action for commission alleged to be payable 
on the introduction of a willing purchaser : — 
Held: (1) on the evidence the condition as 
to the payment of a deposit within ten days 
had not been waived by deft. ; (2) deft, 

was entitled to repudiate the sale upon the 
failui’e of the intended }mrchaser to pay the 
deposit within 10 days ; (3) if the condition 
had been waived pltf.’s claim would have 
succeeded on the principle that where an 
agreement is “ subject to contract ” axi agent 
is entitled to damages in lieu of commission 
in the event of non-completion of the con- 
tract due to default on the i)art of the vendor. 
— Mubson xj. Moxley, [1936] 1 All K. B. 64 ; 
80 Sol. Jo. 128. 

1755d. .] — An agent for the sale of 3 shops 

in course of erection by builders secured an 
agi-eement for tlie purchase of the same upon 
certain terms agreed to by the builders Avho 
were in fact the vendors. Wlum the agree- 
ment was mentioned to the aolr. for the 
persons financing the builders, he refused to 
allow the sale to go on, upon the ground that 


it was completely one-sided & too advan- 
tageous to the buyer. The builders then 
refused to go on with the sale & the agent 
sued for his commission : — Held : the fact 
that upon further consideration the bargain 
is far too favourable for the purchaser is not 
a just excuse ^’or refusing to proceed with the 
sale, & the agents were entitled to damages 
for the loss of the opT)ortLinity of earning their 
commission, <fe such damages ought to be 
assessed at half the amoimt of the com- 
mission. — Bampton (Bonald) Partners 
V. Garnp:r & Hons, Ltd., [1937] 3 All E. B. 
438 ; 81 Sol. Jo. 749. 

1755e. .] — An agent procured an agreement 

for the sale of sliares for the sum of ^00,000, 
upon which he was entitled to £16,000 com- 
mission. The condition of his agreement 
with deft. CO. was : “in the evc^lit of our 
making the purchase.” The negotiations 
were continued up to the day for com^ 
Iiletion, when the purchase was not completed 
by reason of the purchasers requiring certain 
further arrangements which the vendor was 
held entitled to refuse to consider t — Held ; 

(1) there was an implied term in the agree- 
ment with the agent that the purchasers 
would not by their wilful default prevent 
him from earning the commission, & the 
purchasers bad made such wilful default ; 

(2) the measure of damages was the full 
amount of the commission, as the agreement 
to purchase was complete in every respect, 
& was not the subject of any further negotia- 
tion or inquiry into title.— Kahn v. Air- 
craft Industries corpn., Di'd., [1937] 3 
All E. B. 476 ; 81 Sol. Jo. 610, 0. A. 

1759. Add. Annotations : — Consd. Price, Davies v. 
Smith (1929), 141 L. T. 490 ; Trollope (Geo,) 
& Sons V. Martyn Bros. (1934), 50 T. L. R. 
544 ; 'Trollope & Sons v. Caplan, [1936] 2 
All E. B. 842. Refd. Kahn v. Aircraft 
Industries Corpn., Ltd., [1937] 1 All E. R. 
767. 

1761, Add. Annotations : — Consd, James v. Smith, 
[1931] 2 K. B. 317, n. Retd. Bampton 
(Bonald) Partners v. Garner A Sons, Ltd., 
[3937] 3 All E. B. 438. 

1768. Add. Annotation : — Retd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1764. Add. Annotation : — Consd. Trollope (Geo.) 
& Sons V. Martyn Bros. (1934), 50 T. L. B. 
644. 


1758 vili. .] — Deft, having a 

property for sale, grave an authority 
to pltf. in the following terms : “ I 

hereby authorise you to sell my 
property, for the price of £2,600 nett. 
Any amount over & above this flgrnre 
to be paid to you as commission on the 
sale.'* Pltf. found a purchaser who 
entered into a contract to purchase for 
£2,750. The bai^ain went off, how- 
ever, owing to the purchaser's Insistence 
on the removal of some restrlotivo 
covenants, which deft, was unable to 
effect: — Betd : pltf. having found a 
purchaser, & having brought about 
a contract for sale at a price of £2,750, 
was entitled to the stun of £150 by way 
of commission. & the subsequent 
failure of the transaction, through no 
default on his part, did not deprive 


sk. PHnaipat refusing to compete vnth 
other buyers.j—Pltls. engaged deft, to 


oi JUS ngnt to recover xnar amouii 
from deft. — P eacock v, Tarleto? 
38 S. B. N. S. W. 561 ; 4i 
V. W, N. 164.— AUS. 




purchase lambs in a largo specified area. 
He was to receive a commission on all 
iambs bought by him, the price to be 
the highest market price at the time of 
delivery. Deft, proceeded to can- 
vass farmers & secure options op the 
lambs they hod for sale. When the 
time for taking the delivery was at 
hand pltls, advanced deft* $2,000 to 
buy lambs. When the time for taking 
delivery of the lambs arrived, pltfs. 
refused to advance the price to the 
level of that of competing buyers & 
deft, was unable to procui'e the lambs 
which he had agreed for : — Held : 
pltfs. had defaulted & were estopped 
from saying that deft, did not complete 
his contract. — New England Dressed 
Meat & Wool Co, v, Patrick 
BROTHERS, [10231 1 D. L. R. 153.— 
CAN. 

17631. Principal declining to ojCcept 
loan.] — Whei*e an agent performed ills 
part in obtaining a loan. Sc was in no 
way responsible for the non-payment 
of the money under the loan : — r' 
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he was entitled to his commission. — 
Whiteside v. Wallace Shipyards, 
Ltd. (1919), 27 B. G. H. 40 ; 45 
O. L. R. 434.— CAN. 

1766 V. *-Smith V. Upper 

Canada College (1920), 48 O. L. R. 
120 ; 54 D. L. R. 548 ; 18 O. W. N. 
370.— CAN. 

1766 Vi. .1— Pltf., a ship & 

general broker, sold to N. a ship on 
defi,'B behalf. The purchase piice was 
£140,000 payable by N. to doft. in 
Lnstadmonts, Sc deft, agreed to pay 
pltf. £20,000 of the purchase price 
when he received Uic second instalment. 
Before that instalment was paid N., 
with deft.’s consent, cauwdled the 
contract : — Held : upon the cancella- 
tion of the contract of sale, pltf.'e right 
under his speoial contract with deft, 
was deterrmiied &r his claim for com- 
mission failed.— Go WAN v. Bowrbn, 
11924] App. D. 550.-HS. AF. 

si. Principal not negotiOtino in 
faith .] — Where under an 



Cases 1767 — ^1776a. ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


1767. A dd. Annotation : — Consd. James v. Smith, 
[1931] 2 K. B. 317, n. 

1768. Add. Annotations: — Consd, Trollope (Geo.) 
& Sons V. Martyn Bros. (1934), 50 T. L. R. 
544. Refd. Trollope & Sons v. Gaplan, [1936 1 
2 AU E. E. 842. 

1768a. Principal selling ship to charterers — During 
currency ot charter.) — Shipbrokers employed 
to eflect a charter of a steamship procured a 
cliarter for eighteen months, but after four 
months of the charter had run the owner 
sold the vessel the charterers & the 
charterparty was cancelled. The charter- 
party provided for payment of a commission 
of 2 1 per cent, on the liire paid & earned 
under the charterparty & on any continua- 
tion thereof. In an action by the brokers 
to recover commission for the remainder of 
the •charter period : — Held : it was not an 
implied term of the contract that the ship- 
owners should not agree to put an end to the 
charterparty by the sale ot the ship to the 
charterers, & the action failed. — French (L.) 
& Co. V . Leeston Shipping Co., [1922] A. C. 
451 ; 91 L. J, K. B. 665 ; 127 L. T. 169 ; 38 
T. L. R. 459 ; 15 Asp. M. L. C. 544 ; 27 Com. 
Cas. 257, n. L. 


Annotations : — FoUd. Howard Houlder r. Manx lelee S.S. Oo., 
fl928] 1 K. B. 110. Expld, Hahn tJ. Aircraft Industrlos 
Oorpn., Ltd., [1987] 3 All E. R. 476. Retd. BentaU, 
Horsley & Baldly v. Vicary (1930), 47 T. L. R. 99. 

1769. Add. Annotations: — Refd. BentaU, Horsley 
& Baldry v. Vicary (1930), 47 T. L. R. 99; 
Trollope (Geo.) & Sons v. Martyn Bros. (1934), 
50 T. L. R. 644. 

1770. Add. Annotation : — Consd. James v. Smith, 
[1931] 2 K. B. 317, n. 

177 1. Add. Annotations : — Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110 ; 
BentaU, Horsley iSc Baldry v. Vicary (1930), 
47 T. L. R. 99. 

1775. Add. Annotations : — Consd. James v. Smith, 
[1931] 2 K. B. 317, n. ; Trollope (Geo.) & 
Sons V. Martyn Bros. (1934), 60 T. L. R. 544. 
Refd. Howard Houlder v. Manx Isles S.S. Co., 
[1923] 1 K. B. 110; BentaU, Horsley 
Baldry v. Vicary (1930), 47 T. L. R. 99 ; 
Kahn v. Aircraft Industries Corpn., Ltd., 
[1937] 1 All E. R. 757. 

1776. Add. Annotation : — Consd. James v. Smith, 
[1931] 2 K. B. 317, n. 

1776a. “ Private treaty sale.] — Where an 

estate agent is employed to find a purchaser 
of an estate, the terms of the agent’s employ - 


to pay an agent comniisBion on a sale 
of real estate, the agent is to be entitled 
to the commission only when the 
principal concludes a sale to a pur- 
chaser found by the agent, the law 
implies an agreement by the principal 
to negotiate In good faith with the 
purchaser proposed & to demand only 
such terms as, considering all the 
circumstances, might be conceivably 
demanded in perfect good faith. 
Where the principal does not negotiate 
In good faith & the sale Is thereby 
rerented, the agent is entitled to 
amages. — MoInttke & Co. v. Law, 
[1918] 2 W. W, H. 359; 13 Alta. 

L R. 273 ; 40 D. L. R. 231.— -CAN. 

»m. I^rincipcd selling ship to charterers 
•—Oommission payable under charter ,} — 
Pltfs. negotiated a charterparty, which 
oontalneu a clause providing for 
payment of oommiHSlon on the esti- 
mated gross amount of hire as earned 
& paid. Subseouently the owners & 
the charterers entered Into a contract 
of sale, which contained a clause can- 
celling the charter & so cancelling the 
clause therein providing for the com- 
mission : — Held : plUs. were entitled 
to the amount of commission which 
would have been payable if the charter- 
party had not been cancelled, but, 
especially haviiig regard to the fact 
tliat the action was brought before 
the period of hiring under the charter- 
party had oxnlred, subject to a fair 
deduction in view of the risk of the hire 
ceasing apart from any voluntary 
action by the owners. — R oxburgh v, 
Okosby k Co., [1918] V. L. R. 118.— 
AUS. 

PART VIH. SECT. 3, SUB-SECT. 1.— 
E. (b). 

1770 ia. .1— Rostkin v. Cana- 
dian National Hteamship Co., Ltd. 
(1934), 49 B. O. R. 105.— CAN, 

b I, . 1 — Held : the atgent was not 

entitled to commission. — Flanagan t?. 
OHAPaiAN, [19263 I D. L. R. 169 ; 68 
O. L. R. 94.— UAN. 

6 i. .1 — Deft, who was autho- 
rised to procure a purchaser Sc accept 
a deposit & retain from the deposit his 
commission for procuring a purchaser 
then ready & willing & apparently 
able to fulfil his obligations to the 
extent at least of making the down 
payment, procured a purchaser, who 
made the agent a deposit ot $260, Sc 
the vendor entered into a written 


memorandum to sell to him. The 
principals afterwards by arrangements 
between themselves cancelled the 
contract on the ground that the pur- 
chaser found himself unable to make 
the first payment, & the purchaser 
agreed to forfeit the $260 : — Held : 
deft, was entitled to retain the $260, 
but was not entitled to anything 
further. — D e Wou^’ v, Deiaiagk 
( 1922), 65 D. L. R. 42 ; 17 Alta. 

L. R. 441 ; [1922] 1 W. W. R, 1129.— 
CAN. 

0 il. . 1 — A broker, commissioned 

to obtain a purchaser for a piece of 
land, foimd a purchaser, who failed to 
complete the sale within a fixed period 
ovsdng to his inability to pay ready 
money. The principal entered into a 
new arrangement direct with the 
purchaser, & such new arrangement 
was subsequently rescinded by the 
principal : — Held : the broker was not 
entitled to ooramisslon. — F oucar & 
CJo. V. Mudaliar (1923), I. L. K. 2 Ran. 
4,5.— IND. 

e iiL .}~M. placed a property 

in the bands of O., a commission agent, 
for sale or exchange. G. obtained a 
person who was willing to buy pro- 
vided M. would accept as part pay- 
ment of the price certain properties 
owned by him. There was a restrictive 
covenant upon one of the latter pro- 
pertlos which the other party was 
unable to remove when called upon to 
do so by M. As a result thereof the 
contract was mutually rescinded : — 
Held : although the puivhaser was 
willing, he was not able to pay the con- 
tract price. Sc therefore that G. was not 
entltil^ to recover oommission from 

M. — Gilford v. MoLean (1929), 29 
S. R. N. S. W. 336 ; 46 N. S. W. W. N. 
132.— AUS. 

fl. .1 — W., having agreed to 

sell shares to a co., entered into a 
contract to pay fJ. a oommission for 
servloes In effecting the sole. The 
purchase price of the shares was to be 
paid by instalments Sc the commis- 
sion waa to be paid out of the respective 
instalments. The contract provided 
that If the payments were not made 
by the purchosere W. would be under 
no liability to pay the commission. 
The initial payment was made Sc the 
commission thereon paid to €. When 
the next pajunent fell due the pur- 
chasers defaulted Sc shortly after the 
00 . was placed in liquidation. The 
liquidator offered the assets for sale 
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& accepted the tender of W. & H. 
The successful tenderers received all 
the assets of the estate including the 
stock sold by C. There was no evi- 
dence that the assets had a cash value 
eqmvalent to the amount of the 
impaid purchase price of the shares ; — 
Held : W. had not received payment 
for the shares, & the commission was 
not earned. — Cecil v. Wettlaufkr, 
[1923] S. C. R. 69 ; 1 D. L. H. 352; 
affo, 20 O. W. N. 260.— CAN. 

H. .] — Progressive Agency v. 

Bennett, [1928] N. Z. L. R. 100. — N.Z. 

sn. Third party repudiaiino contract.} 
— Where a contract for sale was entered 
Into between A. & B., & A. accepted 
B. as the purchaser, but B. did not 
pay any portion of the purchase- 
money, & subsequently repudiated the 
contract ; — Held : the agent who 
negotiated the contract was entitled 
to commission on the sale. — Bond v. 
Dawson, [1923] St. It. Qd. 63.— AUS. 

•p. ,) — Where a ptu’chasor repu- 
diated the agreement ot sale, the vendor 
acquiescing : — Held : pltfs. as agents 
were not entitled to commission. — 
Motor Farming Sc Development 
Co. Sc Davidson v. Smith, [19231 2 
D. L. R. 1178 ; 1 W. W. K. 1409.— 
CAN. 

5 t. .] — Pltf. employed deft, to 

find a purchaser for certain land, Sc 
agreed to pavhim commission If he suc- 
ceeded. Deft, found persons willing to 
take an option, & ho prepared an option 
agreement which was entered Into by 
the parties. The purchase price was 
13,000, & the cash payment was 
$300 which was to be forfeited if the 
purchaserB fiiiled to go further in 
the purchase. They paid this 1300 to 
deft., who paid pltf, $150, retaining 
the balance, $150. as Ids commission 
on the whole purchase price. The 
purchasers refused to carry out the 
purchase : — Held : pltf. was entitled 
to the $150 retained by d6ft. as oom- 
misBlon. — Carlson t,i. Thompson, 
[19231 3 W. W. R. 8e9.--CAN. 

■a. .] — Pltf. entered into the 

following sale agreement with deft, ; — 
“ \ hereby authorise you to negotiate 
a la-le, & agree to pay you oom- 
mlMion provided you sell or furnish 
me wther directly or indirectly with 
the n^e of a party to whom 1 may sell. 
Commission to be due Sc payal^le when 
sale is made.*’ Deft, lound a pur- 
ohaser, entered into an agreement of 
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ment being that commission is payable to 
him on the purchase price on sales by 
“ private treaty,” his principals are liable for 
his remuneration only when a sale has been 
completed & the purchase price has been 
paid on completion, except where the non- 
completion is due to some default or omission 
on the part of his principals. When, there- 
fore, the agent has been employed simply on 
the above terms, he is not entitled to com- 
mission on the purchase price if he has merely 
brought about a purchase agreement which, 
without default or omission on the part of 
his principals, has not been completed. — 
Knight, Prank & Rijtley v. Gordon (1923), 
39 T. L. E. 399. 

1776b. .] — James v. Smith (1921), [1931] 2 

K. B. 317, n.; 100 L. J. K. B. 585, n.; 145 

L. T. 457, n., C. A. 

Anrwtations : — Gonsd. Martin «. Perry & Daw (1931), 47 
T. L. R. 377. B^fd. Trollope (Geo.) & Sons v. Martyn 
Bros. (1934), 140 L. T. 376 ; Bnmpton (Ronald) & Partners 
V. Gamer & Sons, Ltd., [1937] 3 All E. R. 438. 

1776c. Onus of proof.] — Pltf. put his business 

in the hands of defts., estate agents, to find 
a purchaser, commission being payable “ on 
a sale being effected.” Defts. found a pur- 
chaser R., who paid a deposit to defts, as 
agents for pltf., & entered into a binding 
contract with pltf. to purchase the business. 
For reasons, of which no evidence was given 
by defts., R. did not complete. Pltf. there- 
upon claimed the above deposit from defts. 
Defts. admitted the claim, but counterclaimed 
a larger sum as commission : — Held : defts., 
to be entitled to commission, were bound to 
introduce a purchaser ready, willing &> able 
to complete ; the onus of showing that R. 
was such a purchaser lay on them, & they 
had failed to discharge that onus, & were 
consequently not entitled to commission. — 
Martin v. Perry & Daw, [1931] 2 K. B. 
310 ; 100 L. J. K. B. 582 ; 145 L. T. 455 ; 
47 T. L. R. 377 ; 75 Sol. Jo. 259. 

Annot^ion : — ^Refd. Bampton (Ronald) & Partners v. 
Garner & Sons, Ltd., [1937] 3 All E. R. 438, 

1780a. .] — Pltf 8. D. & Co., who were partner- 

ship agents, claimed to recover from deft, 
the sum of £92 10«., being the balance of 
commission on the sale of deft.’s b^isiness 
premises at T., effected by pltfs. Deft, had 
advertised the property for sale, & pltfs. 
had sent him a ” particidar form ” which was 
in blank, except the words : I hereby 

instruct you to sell my business premises as 
per particulars above, which I declare to be 
correct, & agree to pay you a commission 
6 per cent, on the total price paid by the 
purchaser & appoint you agents,” which, as 
pltfs. alleged, they had inserted on the form 


before sen^g it to deft. On July 8, 1928, 
deft, filled in the form & returned it to pltfs., 
but he subsequently denied that the above 
words were on the form when he signed it. 
A firm of G. <fe Co., estate agents, believing 
that they had secured a likely customer for 
the property, communicated with pltfs. & 
sent their representative, P., to them, & 
pltfs. introduced P. to deft. Deft, alleged 
that P. had been introduced to him as a 
urchaser, but pltfs. contended that he had 
een introduced to deft, as another agent 
who would be likely to find a purchaser. 
Ultimately P. found a purchaser in one T., 
who agreed to pay £4,000 for deft.^s property. 
In the ” particulars form ” deft, had stated ; 
” lowest price for goodwill, fixtures, & 
fittings, £4,500,” but he eventually accepted 
£4,000. Meanwhile pltfs. & G. ^ Co. had 
agreed to share the commission. Deft, 
subsequently paid commission amounting to 
£107 10s. to (>. & Co. As this amount was 
£92 10s short of £200, the 5 per cent, com- 
mission on £4,000, pltfs. on Nov. 2, 1928, 
issued a writ claiming the balance from deft. 
The completion of the purchase did not take 
place until Nov. 15, 1928, &: deft, contended 
{inter alia) that he was not liable to pay 
commission until ho had received the purchase 
price. The jury found (a) that the words 
in relation to the 5 per cent, commission were 
in the particulars form of July 8, 1928, when 
deft, signed it, (h) that the property was 
sold to T. through the instrumentality of 
pltfs., (c) that (>. & Co. were not acting as 
sub-agents for pltfs. : — Held: (1) pltfs. were 
not to be deprived of tlieir commission 
by reason of the fact that the property was 
ultimately sold for £4,000 instead of the 
£4,600 asked by deft, in the particulaors 
form ; (2) the jury’s findings that the words 
about 6 per cent, commissions were in the 
document when deft, signed it, the property 
was sold through the instrumentality of the 
pltfs., &; that (3. & Co. were acting as sub- 
agents for pltfs., could not be interfered with ; 
& (3) although pltfs. had done all the work 
required to entitle them to their commission, 
they were not in a position to claim payment 
of their commission until the purchase was 
completed, & as the writ was issued thirteen 
days before the datc^ of the actual completion 
of the purchase, it was issued too soon & the 
action failed. — Price, Davies & Co, v. Smith 
(1929), 141 L. T. 490 ; 45 T. L. R. 642 ; 73 
Sol. Jo. 401, C. A. 

1782. Add, Annotation : — Generally, Retd. Bentall, 
Horsley & Baldry v, Vicary (1930), 47 
T. L. R. 99. 


sale with him, & a deposit of $200 
was paid by the purchaser to deft. 
The purchaser subsequently refused 
to complete the purchase, & the sale 
was never completed : — Held : the 
sale never having been completed, 
deft, was not entitled to any com- 
mission. — L eaman V, Lawton (1923), 
61 N. B. R. IIO.—CAN. 

PART Vni. SECT. 8, SUB-SECT. 1.— 
E. (e). 

•b. Agent himself paying deposit — To 
present sale of land until definite pur- 
cfMser «eci/rea,}~rWhere an agent for 
sale of land paid bis prlnolpal $200, 
leading the principal to believe it was 
paid as a deposit on behalf of P., 
whereas it was r^ly paid to hold the 


land until a definite purchaser could be 
secured : — Held : the agent was not 
entitled to any commission. — C rerbh 
& Patterson v, Braybrook, [1919] 
3 W. W. R. 422.— CAN. 

1780 ix. Aareemenf fn pay ctym- 

mission on work done,} — Pltf.. who was 
employed by deft, to sell a station 
property & to find a lease for another, 
found A., who was ready Sc willing 
to pilrchose the one & to lease the 
other, & with him deft, entered into 
a contract. Subseqxiently the con- 
tract having fallen through, pltf. was 
employed by deft- to raise money for 
him which it was hoped would enable 
the purchase & lease by A. to bo 
carried through, & a written agree- 
ment was entered into between pltf. 
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& deft., by which it was provided 
that in tlie event of tlie oomT)letlon 
of the sale Sc lease deft, should pay to 
pltf. a certain sum “ representing 
commission due to ” pltf. “ on these 
transactions.*’ The sa>e Sc leasing 
were neve- completed. In an action 
to recover the sum mentioned in the 
agreement, tiio trial judge found tljat 
when the agreement was entered into 
pltf. had a right to reeover a reasonable 
sum for commission in respect of the 
worh ho had tlien done. Sc that the 
contract did not deprive him of that 
right x—Jlcld : pltf. was entitled to 
recover a sum made up of 1 per cent, 
of the purchase -money Sc 5 per oent. 
of a year’s rent.— Fry v. Byrne (1917), 
23 C. L. R. 589.— AUS. 
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1783. Add, AnnotaiionB *ReM. Howard Houlder 
V. Man's: Isles S,S. Oo., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. li. 99. 

1784. Add. Annotation : — Refd. Trollope (Geo.) Sd 
Sons V. Mart-yn Bros, (1934), 60 T. L. B. 544. 

1785. Add. Annotations : — Apprvd. & Apld. French 
V. Leesion Shipping Co., [1922] 1 A. C. 
451. Held. Kahn v. Aircraft Industries 
Corpn., Ltd., [1937] 3 All E, K. 476. 

1786. Add. Citation 23 Com. Oas. 121. 

Add. Aymotalion : — Consd. Aft’r^teurs B^unis 
Soc. Anon. v. Leopold Walford (London), 
[1919] A. C. 801. 

1786a. No hire earned — Special clause in 

charterparty.] — A clause in a time charter- 
party provided that “ a commission of 3 per 
cent, on the estimated gross amount of hire 
is due to L. on signing this charter ship lost 
or not lost.” No hire was in fact earned 
under the charterparty: — Held: (1) the 
chaHerers, as trustees for the brokers, could 
enforce the clause against the shipowners ; 
(2) a custom by which commission was 
payable only if hire was earned under the 
charterparty could not be set up by the ship- 


owners as an answer to the brokers* claim, 
inasmuch as it was inconsistent with the 
terms of the clause. — AppiiifoTKtTEa Bi<:xjni8 
Soci^:t6 Anonymb v. Leopold Wai^foiid 
(London), Ltd.,- [1919] A. C. 801 ; 88 L. J. 
K. B. 861 ; 121 L. T. 393 ; 35 T. L. B. 642 ; 
14 Asp. M. L. O. 461 ; 24 Com. Oas. 268, 
H. L. ; affg. S. 0. svb nom. liEOPOLD Walford 
(London) v. Aj^FRitTEUKS BEuNis SooiEtIi; 
ANONYME, [1918] 2 K. B. 498, 0. A. 
AnnotaHons : — Aa io (1) Cdnsd. Frrnoh v. Leoston Shipping 
Co. (1921), 37 T. L. R. 453. Refd. Vandepitte v. Pre- 
ferred Accident insurance Co. of New York [1933] A. C. 
70. 

. Add. Annotations : — Consd. James v. Smith, 
[1931] 2 K. B. 317, n, Held. Howard 

Houlder v. Manx Isles S.S. Co., [1923] 1 
B. B. 110 ; Bental, Horsley & Baldry i). 
Vicary (1930), 47 L. T. B. 99 ; Trollope 
(Geo.) & Sons v. Martyn Bros., [1934] 2 
K. B. 436. 

1791a. .] — ‘Howard Houlder «& Partners, 

Ltd. r. Manx Isles 8.S. Co.,No* 1761a, anfe. 
1793. Add. Annotations : — Refd. Howard Houlder 
r. Manx Isles S.S. Co.. [1923] I K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. B. 99. 


1784 Jv. .] — Deft, placed a pro- 
perty in the hands of pltf., a commission 
agent, for sale upon presorlbed con- 
ditions. Pltf. foimd A., who was 
ready & willing to pupchaae upon all 
the prescribed conditions except two, 
to which at all material times he 
expressed his unwillingness to agree. 
Deft, thinking that A. had agreed to 
all the prescribed conditions, submitted 
to A.’s solr. a contract of sale contain- 
ing all the prescribed conditions. A. 
refused to sign the contract unless the 
two prescribed conditions were struck 
out : — Held : pltf. woe not entitled to 
any commlaslon or other remuneration 
from deft. — Tynan i\ A’Beukktt, 
[1923] V. L. R, 412.— AUS. 

1784 V. .] — In the absence of an 

exclusive ILsting, or of a special arrange- 
ment that he is to be remunerated if 
he does not find a purchaser, the agent 
Is not entitled to anything if he does 
not find the purchaser. — Greenwood 
tit Greenwood v. Welford (1922), 
70 D, C. R. 107 ; [1922] 8 W. W, R. 
388.~OAN. 

80 . Agent abandoning neaotiatwns .\ — 
Held : not entitled to oommisBlon. — 
HAiiKB V. Thomson (Man,), [1927] 3 
W. W. R. 156 ; affd., [1928] 1 W. W. R. 
127.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 1,— 
E. (d). 

1787 ii. .] — A claim upon a 

rraantum tneruU for sorrices as agent 
in respect of certain properties dis- 
allowed on the ground that it was not 
the understanding of the parties that 
payment sliould be made except as 
commission on a sale being effected ; 
In suing upon a quemium meruit, in 
order to rely upon the acceptance by 
deft, of soinethlng pltf. has done he 
must have done it In olrcumstances 
which led deft, to know that If he 
accepted what had been done It was 
on the terms he must pay for.lt. — 
Wreden V. Tubnter (1922), 68 D. L. R. 
748 ; [1922] 3 W. W. R. 623.-~€AN. 

17S9 i. No right where express con- 

1 — Where a contract of agency 

stipulates the clrcumstafices in which 
the agent will be entitled to a com- 
mission, compensation by way of 
quantufn meruit will not be allowed in 
circumstances where no commission 
can be claimed ; so to allow It would 
be to declare a contract existing be- 
tween the parties different from the 


one they have made themselves. — 
Law & macij<:an Lawyer Massey 
Co., [19181 1 W. W. R. 727 ; 13 Alta. 
L. k. 126 ; 38 D. L. R. 333.— CAN. 

1789 ii. Claim based on usage}. 

— Where an agent’s claim was based 
on a usage : — Held: a special contract 
arose between the parties, & a quantum 
meruit was excluded. — Samson v. 
McKay, [1923] N. Z. L. R. 40.— N.Z. 

1789 Hi. .] — EnuoTr v. W arbor- 

ton, [1925] 4 D. L. R. 1070.— CAN. 

1789 iv. .] — A writing was 

stoed by deft, agreeing to pay T>ltf. 
$200 upon the “ duo completion of the 
exchange.” An agreement for an 
exchange was obtained by pltf., but 
there was ho due completion of the 
exchange ” : — Held : as the special 
agreement made the commission pay- 
able upon an event which did not 
- happen, no recovery as upon a quantum 
meruit could be had. — Price v. 
Haberman, [19311 4 D. L. R. 251; 
O. R. 421.— CAN. 

1793 ii. .] — Deft, employed pltf . 

as agent to sell land Sc eqmpment of 
cattle, horses, Implements, etc., & 
furniture, at a price on a basis of $80 
an acre with a certain cash payment. 
Pltf. found a purchaser who wanted 
the land alone, but could not make a 
cash payment. Deft. & the purchaser 
t»ame to an agreement for sale on crop 
payments at $60 an acre. Sc signed an 
agreement prepared by pltf., which was 
crude Sc improvident but one from 
which the rights of the parties could be 
defined. Subsequently a more elabo- 
rate agreement was draxvn by deft.'s 
solr., which because of certain onerous 
additions therein for the protection 
of deft, the purchaser refused to sign. 
Sc the transaction was broken off : — 
Held : there was in effect a sale of 
which pltf. was the causa camans. Sc 
he was entitled to payment for his 
services, on a quarUum meruit basis. — 
Bannermann V. Bradley, [1919] 3 
W. W. R. 952.— CAN. 

PART Vni. SECT. 3. SUB-SECT. 1.— F. 

1802 il. .] — Fletcher x>. Camp- 

bell (1913), 29 O. L. R. 501.— CAN. 

1802 lil. .] — ^Whore the agent is 

to be paid out of the purchase monOy 
& the sale falls through, the only 
money the principal receives being the 
deposit, the agent cannot Peoover. 
The deposit is merely a guarantee of 
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perforinanco. — F letcher v. Campbell 
(1913), 29 O. L. R. 501.— CAN. 

wi. .] — Wliere an agreement as 

to commission is that the agent is to 
Kicelve all over Sc above a certain 
figure, but nothing Is said as to when 
the commission is to bo paid, iiie 
agent is not entitled to his coiu- 
mlBslon until the vendor has rtjcelved 
in full the amount stipulated. Sc a 
promise made by the principal after 
the sale to pay the commission at once 
does not render him liable to make 
immediate payment. — Clavelle r. 
KuiSSKLl. [1918] 1 W. W. R. 900 ; 40 
D. L. R. 61 ; 11 Sask. L. Ii. 111.— CAN. 

w ii, Agreement as to paymetU of 

commission obtained by agent by miS’ 
representation as to nature of document.} 
— Held : tbo principal was not bound 
by such agreement. — T aylor v. Smith, 
[1926] V. L. R. 100 : 47 A. L. T. 122 ; 
ajgr.L, [1926] V, L. R. 271.— AUS. 

sd. Commission payable out of pur- 
chase-money — Total purchase-numey 
paid into hank — Disclaimer by seller of 
iidercsi in sum agreed to be paid to agent. ] 
‘ — An agent for the sale of goods was 
authorised to ask a price which would 
give him a certain amount for his own 
benefit. The buyer paid the total 
purchase price into a bank to be paid 
over to the seller, Sc the latter dis- 
claimed any interest in the amount 
which he had agreed to let the agent 
have. The buyer then claimed that 
amount as hie : — Held : the money 
belonged to the agent. — Dev all v. 
GoiiMAN, CLANOEY & GRINDLEY, LTD., 
[19181 8 W. W. R. 221 ; 42 D. L. R. 
573.— €AN. 

se. No purchase-money paid.} 

—Where a principal incurred no con- 
tractual obligation to pay commlsfllon 
except out of the purchase -money 
as received, & no part of the purchase- 
money had been received : — Held : 
the principal woe not liable. — ThoRn- 
dtjoj-Tbenholme Realty Co. e. 
Ltall shipbuilding Oo., [1921] 3 
W. W. R. 333 ; 59 D. L. R. 490.— 
CAN. 

af, P^trehase-money payable in 

insUUrnmts — Pailure to keep up imMal- 
mmfa.] — An agreement between Ven- 
dors of land Sc their agents stated 
that, whereas the agents had procured 
purchasers for certain parcels of the 
vendor’s land, the vendor agrees to pat 
the agents a commission of a speomed 
amoimt $c iaterest in instalments, said 



Vol. I.~Ag«ncy. Oases 1812— ISiab. 


1812. Add, Annotations: — Consd. Craven-Ellis v. 
Canons, Ltd., [1936] 2 All E. R. 1060; 
TrollopO & Sons v, Oaplan, [1936] 2 All E. R. 
842. 

1813. Add. Annotation : — Consd. Bentall, Horsley 
& Baldry v, Vicary (1930), 47 T. L. R. 99. 

1813a. Contract ot sole agency — Pro- 

perty to be left in agent’s hands for specified 
period.] — Chamberlain & Windows v. Rose 
(1924), cited 47 T. L. 11. at p. 101, D. C. 

Annotation : — Consd. Bentall, Horsley & Baldry v, Vicary 
(1930), 47 T. h. 11. 99. 

1813b. — — ,] — ^Heft., the owner of 

property, appointed pltfs., who were estate 
agents, his “ sole agents for the sale of the 
property ” for a stipulated period, it being 


agreed that, if pltfs. introduced a purchaser, 
they should receive a commission of 5 per 
cent, on the purchase price. During the 
period of the agency deft, negotiated 
personally & quite apart from pltfs. with a 
purchaser who had never had any com- 
munication v/’th pltfs. & whom pltfs. did 
not know. The result of the negotiations was 
that the property was sold to this purchaser. 
Pltfs. thereupon claimed from deft, damages 
for breach of contract on the ground that. 
In selling the property direct to the purchaser, 
he had acted in breach of his contract with 
them & had thereby deprived them of their 
commission: — Held: (1) pltfs. were not 
entitled to damages, as the contract contained 
no express prohibition against a sale by deft. 


inBtalnieiit,H of principal & interest to 
be made out of, & to be a certain per- 
centage of, the moneys to be collected 
annually from the purchasers. No 
provision was made as to what was 
to happen If the purchasers should 
default in their payments before the 
agents had received the full amount 
of their commission. This contingency 
oocTirred, owing to the fact that the 
purchasers, who abandoned their 
contract, wore financially worthless ; — 
Held : in the absence of a provision 
providing for said oontingenoy, the 
ogonte were entitled to recover the full 
commission agreed upon. — Western 
Colonizers, Ltd. v. Bursaw, [1931 J 
2 D. L. R. .370; 26 S. L. H. 243 ; 
1 W. W. R. 188.— CAN. 

gg, /] — Deft, gave a 

written listing to pltf., a real -estate 
agent, fur the sale of his farm at a 
certain price, the terms to bo a certain 
cash payment & the balance on half- 
crop paymentvS. The commission wajs 
stated to bo “five per cent, on all 
sales.'* Pltf. being unable to find a 
purchaser willing to make the cash 
payment, thtm introduced a father & 
son to whom deft, agiecil to sell the 
farm for a certain price to be i)aid by 
yearly payments of principal & 
interest “ out of a balf-share of the 
crop.'* Deft, then agreed in writing 
to pay the plaintiff a oominlssion of a 
cortaJn amount payable pai tly in cash 
within two weeks, ** the balance by 
paying 26 per cent, of all money paid 
by said pm'diaser on principal us soon 
as the same ore received.*’ Deft, 
made the cash payment to pltf., &; 
also other payments which amounted 
to 25 per cent, of all he ever reoeived 
from the purchasers on principal. 
The purchasers being unable to meet 
their obltatlons, deft, took proceedings 
against them & the land reverted to 
him, nothing having been paid by the 
purchasers on the principal within the 
preceding three years. Pltf. then 
sued for the balance due him on the 
basis of a 5 per cent, commlssloii z— 
Held : the meaning of the second 
agreement was that it was a condition 
precedent to deft.'s liability to pay 
any commission, over & above the oash 
payment, that instalments of capital 
should first be paid by the purchasers, 
—Lkvenick V. Turnbull, (1932] l 
W. W. R, 74; 1 D. h. R. 620 ; 40 
Man. L. R, 134.-~ CAN. 

sh. .] — pRBoiaiON Mach. & 

fi>ry„ Ltd. v. Indubtriai. Seouritibs, 

(Alta,), [19201 4 D, L. R. 241.— 

sj. Commission payable o%U of profit 
on resale — Resale at large nominal 
profit — No part of purchase^monev 
paid.] — B. & C. through pltf. pur- 
chased certain land, agreeing to pay 
Pftf. a commission of $1 per aero, 
which was to be paid, however, only 
out of a profit on a resale. B. & C. 
assumed to make a salo at a purchase 
showing a largo nominal profit. 


which purchase price was to be paid by 
crop payments. The purchasers had 
three crop failures, paid nothing on 
account of principal, interest or taxes, 
& finally abandoned the agreement of 
purchase & went out of possession of 
the laud : — Held : the sale was a 
resale at a profit within the contem- 
plation of the parties, & pltf. was 
entitled to commission. — Hanton v. 
Royal Trust Co. [19233 3 D. L. R. 
809 ; 2 W. W. R. 1046.— CAN. 

sk. Commission payable out of sped- 
Hed instalment — Instalment not paid .] — 
Where it was an expr(?8s stipulation 
of a contract as to commission that the 
balance of commission due was to be 
paid out of a specified instalment of the 
purchase price payable on a specified 
date : — Held : the instalment not 
having be<m paid by the purchaser, 
who had abandoned the land, no 
commission was payable.— Bilodeau 
a McLean, [1924] 8 D. L. R. 410 : 2 
W. W. R. 631 : 34 Man. L. R. 239.— 
CAN. 

sm. Sale of land on crop patrment 
plan — Commission payable out o,1 
vendor* s share of crop — Provision for 
cesser of right to commission on termina - 
tion of agreement.] — Leslie v. Graham, 
[1929] 3 D. L. R. 712 ; W. W. K. 65 ; 
23 S. L. R. 605.— CAN. 

sn. Agent working under commission ct 
drawing aooowit arrangement. ] — Semble : 
unless an agreement between the parties 
provides otherwise, where an agent is 
working on a commission basis & hi.s 
employer allows him a drawing account 
against his commissions the employer 
cannot, etfter the relationship is 
terminated, collect from tbe agent 
anything beyoud the commissions he 
has earned.-— Robotham v. Dominion 
Motor Co. & Kiokley, [19311 1 
W. W. R. 373.— CAN. 

PART Vni. SECT. 3, SUB-SECT. 1.— Q. 

1808 viii. Optionio purchase .] — 

A, held an option for the sale of land, 
his remuneration to be the excess of 
the price obtained over $29,000, 
After the option hod lapsed he intro- 
duced to the owuier a purchaser of 
the land at $35,000 ; — Held : A. was 
not entitled to the excess over $29,000, 
but could only recover quantum 
meruit . — Aokles v. Beatty (1919), 
59 S. 0. B. 640 ; 62 D. L. R. 691.— CAN. 


PART Via. SECT. 3, SUB-SECT. 1.— K. 

li. .3 — An agent has no 

right to remuneration unless he suo- 
coede in obtaining a tenant or pur- 
chaser, as tbe case mav bo, on the 
appointed terms, for the property 

E ut In bis hands for the purpose of 
olng sold or let. The contract is 
revocable at the will of the principal 
at any time before the agent ha.« 
actually procured a person ready to 
take or to purchase on the terms 
arranged.— Smith (Jupqe) v. Rbn- 
fbbY. fl920) 22 W. A, L. R. 61,— AUS. 
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1 ii. -.] — Where a real esta te 

agent receives an exclusive lifting of 
land it may be revoked by the sale of 
the property by the owner, in which 
cose the real estate agent will only be 
entitled to recover on a quantum meruit. 
— Greenwood & Greenwood e. Wel- 
EORD (1922), 70 D. L. R.. 107 ; [1922] 
3 W. W. R. 38K.— CAN. 

m i. PrineipaVs implied ripht to 

sell himself .] — Where the owner of pro- 
perty puts it In the hands of an agent 
for sale upon commission, there is, in 
default of stipulations to the contrary 
In the contract of agency, a right in the 
owner to deal with bis property, with- 
out liability to the agent, so long as the 
agent’s mandate is not performed. — 
Donowa V. Webster (1929), 29 S. R. 
N. S. W. 318 ; 46 N. S. W. W. N. 124, 
—AUS. 


m ii. .3 — An agency agreo- 

mont for the sale of a farm contained 
the following clause : Your agency 

to hold until one month after being 
notified in writing by mo that it shall 
cense, but for not less than a year 
from date. If a sale is made through 
any person during your aetiug as such 
agent, you are t/O be paid the aforesaid 
comiuisslon,” Two years elapsed but 
no purchaser was found. Without 
giving any notice to terminate the 
agreement, deft, then sold the farm, 
without the intervention of any other 
agent or person : — Held : as the sale 
was not made “ through any person *' 
pltf. was not entitled to oommlssion. — 
Barkley v. Bush, [1929] 3 D, L. R. 
360 ; 63 O. L. R. 078.— CAN. 


n i. .] — Pltf., by writing signed 

by deft, on Sept. 16, 1919, was autho- 
rised “ from this date until withdrawn 
by me In writing,” to offer for sale 
land for $7,500, & deft, thereby agreed 
to pay pltf. a commission ” on this 
or tho selUng pilce, should you effect, 
u sale.” Later on the same day, deft, 
himself sold tbe property to M. for 
$7,000. On Sept. 18, pltf. obtained a 
written offer under seal from B. tn 
buy the property for $7,600 cash, & 
the offer was accompanied by a ohcqno 
for $3,000 ; the offer & cheque 
reocdied deft, on Sept. 19. No notice 
in writing of the sale to M. was given 
to pltf. until 8ept. 20, when deft, 
wrote advising pltf. of that shIo tk 
returning the B. offer & cheque 
HeM : pltf. was entitled to recover the 
agreed payment for his scrvio.os.— 
Gorman v. Youno (1921), 64 D. L. K. 
51 ; 49 O. 1 . R. 162.— CAN. 

sp. Sub-agent — Appointed by person 
expecting appointment as agent.] A co. 
which expected to he apnoiiited agents 
for the Govt, of Western Australia, 
agreed to employ W as sub-agent. 
The CO. failed to secure tho appoint- 
ment & terminated W.’s employment : 
— Held : tbe co. warranted that they 
would be appointed govt, agents. & 
they were liable to W.— Ocrkrbt 
G o., Ltd. V. Watson (1918), 26 C. L R. 
431.— AUS. 
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himself, & the implication of such a pro- 
hibition was not necessary to give business 
efficacy to the transaction ; (2) on the terms 
of the contract, i^ltfs. could not recover com- 
mission at the agreed rate on the purchase 
price received by deft., as they had failed 
to introduce the purchaser, nor could they 
recover on a quarJtum meruit — ^Bentaxl, 
Horsley & Baldry v. Vicar y, [1931] I 
K. B. 253 ; 100 L. J. K. B. 201 ; 144 L. T. 
305 ; 47 T. L. R. 90 ; 74 Sol. Jo. 862. 

Annotations: — As to (1) Consd. Trollope (Geo.) & Sons u* 
Martyn Bros. (1934), 50 T. L. R. 544. Oencratly, Reid* 
Lamb (W. T.) & Sons v. Goringf Brick Co. (1931 ), 48 T. L, R. 

1820. Add. Citation : — affd. C. A. “ 

' 1890. 

Add. Annotation : — Consd. Oramb v. Good- 
win (1919), 35 T. L. R. 314. 

1829. Add. Annotation : — A.s to (2) Folld. Oramb 
V. Goodwin (1919), 35 T. L, R. 314. 

1829a. .] — Deft, engaged pltf. as a 

commercial traveller on a salary &; commis- 
sion on all business obtained by pltf., in- 
cluding repeat orders from all firms in the 
ground allotted tio pltf., it being stipulated 
that pltf. was to have the commission on all 


accounts that he opened, including all repeat 
orders, whether they were actually handed 
to pltf. or posted direct to deft. ; — Held : the 
int^tion of the parties was that commission 
should be paid oiily on orders obtained during 
the engagement, & pltf. was not entitled to 
commission on repeat orders received after 
the termination of his engagements. — Oramb 
V . Goodwin (1919), 86 T. L. R. 477; 63 
Sol. Jo. 496, O. A. 

1832. Add. Annotation : — FoUd. Schostall v. John- 
son (1919). 36 T. L. R. 75. 

1838. Add. Citations :~—Affd., [1918] A. 0. 239 ; 
87 L. J. K. B. 416; 118 L. T. 126; 34 
T. L. R. 206 ; 62 Sol. Jo. 290, H, L. 

Add. Annotations : — Refd. Ertel Bieber v. 
Rio Tinto Co., [1918] A. 0. 260; Naylor, 
Benzon v. Krainische Industrie Gesellschaft, 
[1918] 1 K. B. 331 ; Fried Krupp Akt. v. 
Orconera Iron Ore Co. (1919), 88 L. J. Ch. 
304 ; Rodriguez v. Speyer, [1919] A. C. 59. 

1834* Add. Annotation : — Dlstd, Schostall v. John- 
son (1919), 36 T. L. K. 75. 

1835. Add. Annotation : — Refd. Anderson v. 

Daniel, [1924] 1 K. B. 138. 


PART Vm. SECT. 3, SUB-SECT. 1.— 
L. (a). 

1818 1. Insurance agent — Commis- 
sion on premiums paid after temiinaiion 
of agency.} — In the absence of a definite 
aereement to that effect, an agent of 
an insurance co., who has secured 
policy-holders for the co. & whose 
duties as agent do not t^ease with the 
first introduction of the customer, 
has no right to commission on subse- 
quent premiums paid In by such policy- 
holders, after he ceased to be agent. — 
Empire of India Life Assurance 
C o., Bombay tj. Nanu Ayyar (1920), 
I. L. R. 44 Mad. 170.-— IND. 

1818 !i. .] — The question 

whether an insurance agent, who Is 
compensated by commissions on re- 
newal premiums, is entitled to com- 
missions on such premiums paid after 
the termluatioii of his agency, depends 
to a great extent on the language of his 
contract with his employer. If such 
contract contains no provisions on the 
subject & the agency is termlnat-ed 
without his fault, the agent is entitled 
to commissions on renewal premiums 
paid thereafter ; If, however, the agent 
voluntarily resigns his agency, or is 
disohaigod for good acuse, the rule 
seems to be otherwise. — B erry v. Con- 
federation Life Abboon. (Can.), 
[19271 3 D. L, R, 945.~-CAN. 

1818 ill. The question 

whether an insurance agent is entitled 
to oommtseions on renewal premiums 
paid after the termliiatfon of his em- 
ployment is governed by the terms of 
the contract between him & his oo. 
If the contract between the agent & 
the insurance co. con talus no provision 
on the subject, the agent is entitled, 
in oaae the agency is terminated by the 
oo. without fault on his part, to the 
commissions on renewal premiums 
which the contract secures to him, os 
part of his compensation, although 
such premiums may be paid after the 
termination of the agency. — F ingard 
e. Mebohantb Casualty Insce. Co., 
[19281 2 W. W. R. 609.— -CAN. 

u i. Commission on sales made 

before ierminaiion of agency — JOeliveries 
<£• payments made after ierminaiion .} — 
U nder an agreement pltf. was appointed 
defts.* sole & exclusive salesman for 
the sale of coal, at a commission ** on 
the gross amount of all sales made by ** 
defts. under this agreement ** : — 
Held : pltf, was entitled to oom- 
mission upon sales contracted before 


termination of the agreement, but in 
respect of which deliveries of coal 
were made & paid for oiter it. — 
Wilson v. Atlas Coal Co., Ltd., 
[1923] 2 W. W. K. 890.— CAN. 

sq. Agent to obtain permit to sell beer 
in certain area — Entitled to commissUyn 
on sid)sequ€nt 

V. Medicine 
[1927] 2 D. 

W. W. U. 48 
CAN. 

PART Vni. SECT. 3, SUB-SECT. 1.— 

L. (c). 

sr. Agent leaving empUn/ment volun- 
tarily.] — Pltf, was employed by a 
collection agency in solloitlng business 
on a commission basis : the commission 
which it was agreed ho was to receive 
being 50 per cent, of that earned by 
his employers on any buslnoss which 
he introduced. No period of employ- 
ment was mentioned when he was 
engaged ; the evidence of the manager 
of the employers was that pltf. was to 
be paid said commission “ just while 
be was in our employment.*' The 
employers furnished the office accom- 
modation & paid the staff : — Held : 
pltf. was not entitled to the commission 
on moneys coming in after he had 
left deft.% emplo 3 rment. — ^Swartz v. 
Shragge, [1932] 1 W. W. R. 797 ; 
2 D. L. R. 724 ; 40 Man. L. R. 242.— 
CAN. 

PART VIII. SECT. 8, SUB-SECT. 1.— 

M, (a). 

•t. Land agent — Land Agents Act, 
1912. J — A person who, not being 
licensed as a land agent, obtains an ap- 
pointment from a vendor to act as such 
is guilty of an offence under s. 14 of the 
above Act, & cannot maintain an action 
against his principal for commission ; 
& the defect Is not cured either by the 
expiry of the period of limitation or 
by the fact that the agent has obtained 
a licence before performing the ser- 
vices in respect of which the oom- 
mlssion Is claimed. — ^N elson v. 
Crosby, [1919] N. Z. L. R. 369.— N.Z. 

gv, .] — Land Agents Act, 

1912, 8. 13 (a), ought to be construed 
as meoxUng that the land agent must 
possess a licence at the time the work 
is done, & the fact that after tlxe work 
Is done the land agent fails to take out 
a further *1106006 does not destroy a 
right to bring an action tor com- 
mission, whore the cause of action arose 

86 


sales in area.} — Johnson 
Hat Brewing Co., Ltd., 
L. R. 231 ; [1927] 1 

6 ; 22 Alta. L. R. 476.— 


at the time the agent was in possession 
of a licence. — Johnstone v. Goodson, 
[1920] N. Z. L. R. 883.— N.Z. 

X i. Real Estate Agents Licens- 

ing Act.} — Pltf., a store-keeper, brought 
about the sale of deft.’s land to another 
person. In an action for commission : 
— Held : s. 21 of the above Act did 
not apply to Individual transactions. — 
Good ALL v. Cousins, [1923] 3 D. L. R. 
718 : 32 B. O. R. 440.— CAN. 

X ii, Licence, obtained before 

completion of sale,} — Agent entitled to 
commission. — Cudworth v. Eddy, 
[1927] 1 W. W. R. 583 ; 37 B. O. R. 
407.— CAN. 

xiii. Unlicenced employee.} 

— Pltf., a real estate agent, sued for a 
commission on a sale, which had 
resultod from the introduction of the 
bnyer to the seller by pltf. 's employee, 
who was foimd to be the efficient cause 
of the sale, although deft, completed 
it through agent. Pltf. had been 
duly licenced under above Act, at & 
from the time of the listing ; his 
employee, however, was not licenced 
under above Act when he Introduced 
the buyer & conducted the negotia- 
tions although he obtained his licence 
before the sale was made ; — Held : 
under above Act his employee’s lack 
of a licence while he was doing the work 
rendered the work illegal & prevented 
pltf, from recovering the commission. — 
Anderson v. Lake (B, C.). ri9281 
4 D. L. R. 220 ; [1928] 3 W. W. R. 
136.— CAN. 

sa. Agent not registered — Security 
Frauds Prevention Act.} — In an action 
to recover oompensatlon for obtaining 
a buyer for delt.*s farm : — Held : 
since all that pltf. did in the matter 
within Winnipeg was to secure from 
deft, the information & authority 
which enabled him to assure the 
persons who aftenvards bought the 
farm that a purchase was within their 
reach, his claim was not barred by the 
amendment of 1 930 to Security Frauds 
Prevention Aot, 1929, although he 
was registered as a real-estate agent 
theroimder. — KiauEGER v. National 
Trust Oo.. Ltd., [1981] 1 W. W. R. 
725.— CAN. 

PART Vni* SECT. 8, SUB-SECT. 1.— 

M. (b). 

•b. Member of Parliament effeeUng 
sate — Sale to Government.] — Pltfs., land 
agents, were employed bjr deft, to 
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lS48a. .] — Pltf. was employed by deft., a 

music seller, to find a purchaser of the lease 
of deft/s business premises, which were held 
under a covenant against carrying on any 
other business. Several tailors expressed to 
deft, their willingness to buy the lease for 
£2,500, but deft., believing that the landlords 
would not consent to the carrying on of a 
tailoring business, did not approach the 
landlords. Pltf., however, having found a 
tailoring co. who wanted to purchase the 
lease, received an assurance from the land- 
lords that they would consent to a tailoring 
business, & he, by concealing this fact from 
deft., induced him to agree to sell the lease 
to the tailoring co. for ^,260 in ignorance of 
the fact that the proposed purchasers carried 
on a tailoring business. In an action for 


commission for finding a purchaser : — Held : 
as pltf, had taken advantage of the false 
position to persuade deft, to agree to, take a 
lower price than deft, could have TOt else- 
where, the action failed. — ^H eath v , Pabkin- 
SON (1920), 136 L. T. 128 ; 42 T. L. R. 693 ; 
70 Sol. Jo. 

1852. Add, Annotation : — Consd. Rhodes v. Mac- 
alister (1923), 29 Oom. Cas. 19. 

1852a. .] — Pltfs., a firm of mining engineers, 

were employed by defis. to negotiate the 
purchase of mining properties. Defts. were 
willing to give £9,000 for the properties, 
agreed with pitfs. that if they made a bargain 
for less than £9,000, the difference between 
the £9,000 & the lesser sum could be taken 
by pltfs. as remuneration. Before the pur- 


bring about a sale of dcft.’e property 
to the Govt, of Victoria. Services 
wore to be rendered by D., a mem- 
ber of the Parliament of Victoria, 
who was employed by pltfs. as their 
representative on the terms that he 
should receive a share of tholr com- 
missiou on the sale. D.’s services 
were an effective cause of the sale. 
In an action by pltfs. against deft, to 
recover commission on the sale : — 
TIald .• the transaction was contrary 
to public policy, & pltfs.* action 
failed. — H ornk r. Bauber (1920), 27 
C. li. R. 493.— AUS. 

go, ConseiU of Oovemvient 

necessary.] — A member of the Dominion 
Parliament brought about a sale, It 
being his duty under jijrrooment with 
the vendor to use his influonoti with 
the ndnister in charge to secure the 
Govt.’s consent which was necessary 
m complete the sale: — Held: he 
wa.s not entitled to a commission 
for his services, the agreement being 
void on the ground of public policy. — 
CLEMEVT8 V. COUGHLAN (1924), 34 

B. C. R. 401.— CAN. 

sd. Sale, under IHscharged Soldiers 
Settlement Act, 1919 {No, 3039) — 
Member of advisory committee agent of 
vendor.] — A land agent, who was also 
a member of an advisory committee, 
constituted under 8. 35 of the above Act, 
to the Lauds Purchase & Management 
Board, entered into a contract with the 
owner for effecting the sale to the board 
of certain land, as to which the com- 
mittee had certain powers & duties 
to advise the board. The contract 
did not refer to the use by the agent of 
any Influence as a member of the 
committee in ofToctuating the sale ; 
the agent took no part in the discus- 
sion by the committee of the report 
of a sub -committee as to the oxpedi- 
enev of the purchase by the board of 
such land, & acted throughout bond 
fide & without concealment of the fact 
of bis agency, & he was not at any 
time a member of any valuation 
sub-committee : — Reid : the contract 
was void as being against public 
policy, & the agent’s claim for com- 
mission failed. — ^Woon v . Little, 
[1922) V. L. R. 11.— AUS. 

PART VUI. SECT. 8, SUB-SECT. 1.— 
M. (c). 

*e. Agent returning deposit to pur- 
c/ioscr.)— Resps. were employed as 
agents to sell property belonging to 
applt. They found a purchaser but 
applt. failed to complete the sale on the 
day fixed, & resns., on the application 
of purchaser, paid him back the deposit 
without communicating with applt. 
Held : reaps, had been guilty of a 
wilful breach of the duty which, 
under Land Agents Act, 1912, s^ 8, 
they owed to applt., & such breach 
deprived them of their right to recover 
any commission at all. — B uohanak 


V . Neale, [1920] N. Z, L, R. 889.— 

N.Z. 

sf. Failureiomake binding contract. ] — 
Where pltfs., acting as brokers, failed 
to make a contract binding on both 
parties : — Held : they were not en- 
titled to commission. — P aterbon r. 
McCallum, [1921] N. Z. L. R. 869.— 
N.Z. 

ah. Failure to subdivide land as 
af/reed.}— In an action for a share 
of profits, where agent has failed to 
subdivide the land as agreed, the 
onus 1 b on him to show that deft, 
relieved him of this duty. — C ritik- 
siiANK & Brien V . Irving (1913), 6 
D. L. R. 237.— CAN. 

1841 iva. .] — Mack v. 

McLeod, [1925] 2 D. L. R. 1201.— 
CAN. 

1841 vi. Secret agi'eement to pool 

commissions.] — On a proposed ex- 
change of properties, if the agents, 
unknown to either of the principals, 
agree to pool their respective com- 
missions & to divide equaUy, so that 
under such pooling agreement one 
agent receives more than the com- 
mission payable by Ms principal, that 
agent cannot recover any commisslou 
from his principal, as such on agree- 
ment gave him an interest adverse 
to the interest of his principal. — D aly 
V . Kklihkr, [1921] 2 W. W. R. 192.— 
CAN. 

1841 vil. Agent actmg for both 

parties — HvXes of Real Estate Exchange.] 
— Where the owner of property listed 
with a real (estate agent for sale ex- 
ohanged the property with the assist- 
ance of the agent for other property 
listed, to the knowledge of the owner, 
with the agont for exchange, but had 
not agreed to pay birh a commission 
on the exchange & had not been in^- 
formed by him that he still intended to 
act as her agent &, to charge her a 
comralssion ; — Held : (1) she was not 
liable for commission ; (2) a rule of a 
Real Estate Exchange to which the 
agont belonged, that an agent who 
ai'ted for both parties in an exchange 
could collect from each one-half the 
usual commission on a sale, did not 
legally entitle the agent to recover 
such half from her. — H ackney v. 
Lyne, [19251 4 D. L. R. 861 ; [1925] 
3 W. W. R. 614.— CAN. 


1841 vlli. .] — ^If a vendor 

with foil knowledge of the facts agrees 
to pay commission to a purchaser’s 
agent, he will be bound by his contract, 
but the omis is on the agent to show 
clearly that the vendor knew that he 
was acting in a dual capacity & 
assented to that state of affairs. — 
Moiler V , Forge (1927), 27 S. R. 
N. S. W. 69 ; 44. N. S. W. W. N. 42.— 
AUS. 

1860 iiia. Fraudulent repre- 

sentations inducino Iwfincr.l— Agent not 
entitled to oommlsslon. — S letto v. 
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Adamb, [19271 1 D. L. R. 547 ; 11927) 
1 W. W. R. 12 ; 22 Alta. L. R. 333.— 
CAN. 

1850 vii. Agent to sell acting 

for other principals — Breach of con • 
trad .] — A con tram, entered into in 
Feb. 1914, between a firm & a con- 
misbion agont, whereby the latter was 
appointed agent for the sale of certain 
cotton goods dealt in by the firm, con- 
tained a clause prohibiting the agent 
from selling such goods supplied by 
others than his principals. From 
July 10, 1916, onwards the agent regu- 
larly sold goods of that class on behalf 
of another firm, & he also bought & 
sold such goods on his own account : — 
Held : the agent was not entitled to an 
accounting for the period subsequent 
to July 10, 1916, as ho was then in 
material broach of ids contract, but 
ho was entitled to an accounting for 
the period prior to that date during 
which he had duly obtempered the 
contract. — Graham & Co. v. United 
Turkey Red., etc, Co., Ltd., [1922] 
9. C. 533 ; 69 8c, L. R. 420.— SCOT. 


1850 viii, Inducing principal to 

sell at undervalue ,] — Where on owner 
of land requests an agent to find a 
purchaser at a price not loss than a 
stated amount the agency is a general 
one & the agent stands in a fiduciary 
relation to his principal ; & If he 

endeavours to got the latter to sell at 
a price less than that which be knows 
the purchaser found by him Is uiUing 
bo pay he is acting In bad faith &, 
therefore, disentitles himself to a com- 
mission even though the sale is finally 
made at the full price which said pur- 
chaser was willing to pay. — Ijafre- 
NiERB V . Bouffard (Sask.h [19291 4 
D. L. R. 183 ; 2 W. W. R. 602.— CAN. 


1852 vii. .) — Where an agent 

acts improperly & unfaithfully in the 
performance of his duties towards his 
principal, he forfeits any remuneration 
or commission to which he would 
otherwise have been entitled if liis 
Improper or unfaithful conduct is 
connected with the duty he had to 
perform. The more fact of an agent 
reooivlng 8c retaining a secret profit 
or commission arising out of Sc in 
connection with tbe performance of 
his duty constitutes unfaithfulness 
dishonesty, & disentitles liim 
remuneration or ooramiHsion. — 

V , Levy, [1917) T. P, D. 702. — S. AF. 


1852 viii. Where an agent 

jflects a sale by way of exchange, he 
jannot recover the commission his 
)rlacJpaI has agreed to pay U he has 
ailed to disclose to his principal that 
le Is also a(7tiug as agent for Sc Is to 
)e remunerated by the other party In 
he same transaction, notwithstanding 
hat the non -disclosure was without 
raudulent intent.— Barnett (O. M.) 


; Son V . Boyle Bros,, 
. R. 1087.— N,Z, 


11932) N. Z. 
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chase was effected, pltfs. had arranged with 
the vendors to take commission from them on 
the sale : — Held : pltfs. had committed a 
breach of duty as agents for defts. & were 
not entitled to any remuneration from defts. 
— Rhodes v, Macadister (1923), 29 Com. 
Oas. 19, O. A. 

1853a. Agent acting in good faith.} — Keppel v, 
Wheeler, No. 1263a, ante, 

18531). No damage suffered by principal.]— H ak- 
RODS, Ltd. v, IuEMOn, No. 1501c, ante. 

1853c. Waiver of breach.] — Harrods, Ltd. v. 
Lemon, No. 1501c, ante. 

1862. Add. Annotations : — Apld. Adams v. Morgan, 
[1933] 2 K. B. 234. Refd. Re Debtor (No, 
027 of 1936), [1937J Oh. 156. 

1872a. Promise to indemnify vendor of business to 
company — Vendor retained as agent for 
limited period — Assessment of vendor to 
super- tax on profits made within period.] — 

Pltf., who was the owner of a stationery 
business, sold it in Aug. 1919, to defts,, a 
limited co. One of the terms on which the 
business was sold was that as from Dec. 31, 
1918, until Sept. 15, 1919, pltf. should be 
deemed to have been carrying on the business 
on account of & for the benefit of the pur- 
chasers, &; that pltf. should account &; be 
entitled to be indemnified accordingly. For 
his services until the date of completion pltf. 
was to be paid a fixed sum monthly. Pltf. 
was assessed for super-tax on the profits of 
the business from Apr. 6, 1919, to Aug. 22. 


1919. He paid the amount demanded Sa 
claimed to recover an indemnity from defts. : 
--^Ileld : pltf., as agent of defts., was entitled 
to be indemnified by them in respect of the 
amount of super-tax paid by him, although 
defts, as a limited co. would not be liable to 
pay super-tax. — Adams r. Morgan & Co., 
[1924] 1 K. B. 751 ; 93 L. J. K. B. 382 ; 130 
L. T. 792 ; 40 T. L. K. 70 ; 68 Sol. Jo. 348, 
O. A. 

1875. Add, Annotation : — Oonsd. Weddle, Beck v, 
Hackett, [1929] 1 K, B. 321. 

1878. Add. Annotation : — As to (2) Refd. Weld- 
Blundell v. Stephens, [1919] 1. K. B. 520. 

1886. Add, Annotations : — Refd. Adams v. Morgan, 
[1923] 2 K. B. 234 ; Britannia Hygienic 
Jjaundry Co. v, Thornycroft (1925), 94 
L. J. K. B. 858. 

1908. Add, Annotation : — Consd. Hillen v. I. C. 1. 
(Alkali), Ltd., [1934] 1 K. B. 455. 

1914. Add, Annotation : — Generally, Refd. The 
Zigurds (No. 4) (1932), 48 T. L. R. 563. 

1941. Add, Annotation : — Refd. Ohristoforides r. 
Terry, [1924] A. C. 566. 

1944. Add. Annotations : — Distd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 692. Consd. Warren v. Agdeshman 
(1922), 38 T. L. R. 588. Distd. Trollope 
(Geo.) & Sons v, Martyn Bros. (1934), 60 
T. L. R. 544. Refd. Be Windsor Steam Coal 
Co. (1901), I.td. (1928), 140 L. T. 80 ; Kahn 
V. Au’craft Industries Corpn., Ltd., [1937] 
3 All E. rt. 476. 


PART Vin. SECT. 3, SUB-SECT. 1.— 
M. <d). 

sj. Agent selling at less than listed 
price.] — An a«:ent for the sale of grooda 
is not entitled to a ooiumisaion for in- 
troducing: a pujchasor where the goods 
are sold at. a reduction fi'om the Ilated 
pripe greater than the comrnlaslon, 
& the agency contract provides that 
If any goods are sold for less than the 
current price list by the agent, the 
acceptance of such sale shall not 
entitle the agent to the commissions 
set forth, but such reduction in price 
shall be deducted from the agent’s 
oommlasion. — L aw & Maclean v. 
UwYHR M assey Co., [1918] 1 W. W. K. 
727 ; 13 Alta. L. R. 128 ; 88 D. h. R. 
333.— CAN. 

$k. No commission on land not sold.] 
— Deft. *8 land having been listed with 
pltf., an estate agent, the latter claimed 
commission on the proceeds of a subse- 
quent sale, but failed to show that he 
brought about a sale of deft.’s land, 
or that deft- made a sale thei'eof to a 
person Introduced to him by pltf. : — 
Held : pltf. had not shown the per- 
formauoe of any services which 
entitled him to commission. — D unn 
V. Graf (1922), 66 D. L. R. 713.-- 
OAN. 

si. No commission on goods ** taken 
hack.**] — Held : goods “ taken back ** 
included good* r^ossessed *’ on 
‘t. — COWIB V. Sawter-Masbey 
5). 34 W. L. R. 274 ; 10 

. 464.— CAN. 

sm. Sale of homestead— ^Necessitv 
for wife*s consent.] — Semple v. Sharp. 
[1927] 1 W. W. R. 905 ; 21 Sask. h. R. 

436.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 

0. (a). 

1378 1. in general,] — Where an act 
Is Innocently done under the express 
direction of another, which occasions 
an Injury to the rights of a third party, 
the princlped must indemnify the 
innocent agent. — Victoria School 


Trustees v. Muirhead & Mann 
(1895), 4 B. O. K. 148.— CAN. 

b 1. Loss through delay in 

delivery.] — E. & Co., commission 
agents, entered into a contract with 
dofta. under which they undertook to 
purchase & ship goods “ on account & 
risk ” of defts., & E. & Co. shipped the 
goods under a o.i.L contract on board 
a German ship. Owing to the out- 
break of war during transit the goods 
did not arrive at their de.stination 
until long after duo time. On defts.* 
refusal to accent the goods they were 
sold : — Held : E. & Co. were entitled 
to recover damages for breach of con- 
tract. — Meubdtth V. Abdulla (Bahib) 
(1918), I. h. R. 41 Mad. 1060.— IND. 

an. Broker buying wheal to meet de~ 
Kaeries,] — Brokers were instructed by 
their principal to soli wheat for future 
delivery : — Held: when the principal 
could not deliver the wheat he 
iustructed the brokers to buy the wheat 
neoesaatr to cover his contracts, which 
they did, & he must repay to them 
the amount so expended. — Canadian 
Grain Co., Ltd. v. Nichol, [1920] 
3 W. W. R. 127 ; 63 D. h. K. 376 ; 
13 Sask. L. R. 30.— CAN. 

so. Dealings in grain futures — Broker 
with knowledge of illegality of iransac- 
lions — Broker not entitled to recover 
balance due from cufifoTner.}— T opper 
Grain Co. v. Mantz (Alta.j, [19261 2 
D. L. R. 7121 [1926] 2 W. W. R. 140. 
—CAN. 


PART VIH. SECT. 8, SUB-SECT. 8.— 
C. (b), 

1906 ii. .] — Jones 

D, Burgess (1914), 43 N. B. R. 
126.— CAN. 

sp. Forwarding agent acting in ac- 
cordance with ordinary di4<i/.]— Defts., 
forwarding agents In Durban, who 
acted as the agents of pltf. in clearing 
& forwarding goods consigned to Mm 
fyom India, on Dot. 21, received a letter 
from a firm in India informing them 
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that they had shipped a consignment 
of goods on behalf of plti. The goods 
arrived on Oct. 20, & on Oct. 22 defts. 
cleared & trucked the goods to Johan- 
nesburg & sent pltf. a consignment 
note which he received on Oct. 26. 
Immediately on receipt of the note 
pltf. telegraphed to defts, instructing 
them to keep the goods for sale in 
Durban. Defts. on the instructions 
of pltf. had the trudks stopped &c 
returned to Durban. Defts. in order 
to obtain delivery of the goods paid 
the railway charges & upon pftf.*B 
refusal to reimburse them declined 
to hand the goods over to pltf. : — 
Held : defts. In railing the goods 
without awaiting special instructions 
had acted in accordance with their 
ordinary duty as forwarding agents, 
& in the absence of special instructions 
to the contrary defts. were Justified 
in BO railing the goods. — Patel t?. 
Keeler & (Jc)., 11923] App. I). 506. — 
S. AF. 

PART VIII. SECT. 3, SUB-SECT. 3.— 

C. (e). 

sq. Contract for delivery of grain — 
Actual delivery necessary — Duty of 
broker to ‘jftrove contract not illegal.}—' 
Hansen v. Lecaitscier, L1925] 4 D, L. R. 
1008.— CAN, 

PART VHI. SECT. 3, SUB-SECT. 2.— 

D. (ah 

sr. Agent assuming liability to third 
party.}-— Where a superintendent of 
road construction for a municipality 
ordered supplies on its behalf, & which 
were chaiged to it : — Held : as he was not 
legally liable on the accounts he hod no 
cause of Auction against the murd- 
cipaUty In respect thereof whether for 
payment or indemnity, although he 
had paid one of the accounts & Judg- 
ment had boon obtained against him 
for another. — Dickinson v. Rural 
Municipality of Stonehague. [19201 
1 W. W. R. 236 ; 60 D. L. R. 388 ; 
13 Sask. L. R. 1.— CAN. 
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Add, Annotations : — Apld. French v, Leeaton 
Shipping Co. (1^21), S7 T. L. B. 458. Distd. 
Trollope (Geo.) & Sons v, Martyn Bros. (1934), 
60 T. L. Bi 544. Refd* Beigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 692. 

1946. Add, Annotations :—^A8 to (2) Consd. Warren 
V. Agdeshman (1922), 38 T. L. R. 588. 
Reid. Turpin v. Victoria Palace, [1918] 2 K. B. 
639. Oen^rallyy Refd. Beigate v. Union 
Manufacturii^ Co. (Bamsbottom), [1918] I 
K. B. 692 : Me Bubel Bronze & Metal Co. & 
Vos, [1918] 1 K. B. 315 ; Be Windsor Steam 
Coal Co. (1901). Ltd. (1928), 140 L. T. 80. 

1947. Add, Annotation : — Refd. Warren v. Agdesh- 
man (1922), 38 T. L. B. 588. 

1947a. .] — By a contract in writing deft. 

appointed pltfs. to be sole agents for the 
United Kingdom, with certain exceptions, 
for a period of three years. Pltfs. were to 
be paid a commission at the rate of 22 per 
cent, on all goods sold throughout the United 
Kingdom, with the exceptions above referred 
to, whether the goods were sold through the 
instrumentality of pltfs. or not, & deft, 
agreed with pltfs. that he would keep them 
fully supxjlied with samples, & would execute 
all orders with due diligence^ & would not, 
directly or indirectly, canvass orders or in 
any manner approach or solicit any of the 
customers, or potential customers, of pltfs. 
in respect of the sales of his goods. Before 
the expiry of the tlnee years deft, broke these 
undertakings & then wrote t/O pltfs. cancelling 
the agreement : — Held : as it was a necessary 
implication from the terms of the contract 
that pltfs. would not decline reasonably to 
introduce customers, the agreement was not 
void for lack of mutuality, & although the 
mere appointment of an agent on commission 
for a teim of years does not carry with it the 
necessary implication that the business shall 
be carried on for that term, yet, as deft, had 
imdertaken certain obligations to facilitate 
the earning of the commission & had broken 
his undertakings, he could not, by a pur- 
ported cancellation of the contract, limit his 
liability for damages to the period prior to 
such purported cancellation. — Warren & 
Co. V, Agdeshman (1922), 38 T. L. B. 588. 

1947b. .] — Raymond v, Wooten, No. 1705a, 

ante, 

1947c. .] — Trollope (Geo.) & Sons v, 

Martyn Bros., No. 1755a, ante, 

1948. Add, Annotation .--—Apld. Graves v, Cohen 
(1929), 46 T. L. B. 121. 

1950. Add, Annotation : — As to (2) Refd. Payzu v. 
Saunders, [1919] 2 K. B. 681. 

1951a. — .] — By an agreement made between 

pltf . & a limited co., which carried on business 


in Lancashire, in consideration of pltf. sub- 
scribing for dBl,000 in shares Of the co., & of 
introducing to the co. certain new classes of 
goods to be manufactured by them, the co. 
^pointed him their sole agent in the United 
Kingdom, India, & the Colonies for the sale 
of those goods for the term of seven years, if 
the agent should so long live, & thereafter 
until the agreement should be determined by 
six months’ notice on either side. The agent 
was to use his best endeavours to obtain 
orders for the co.’s goods at prices to be from 
time to time agreed upon, & all orders ob- 
tained by the agent were at once to be com- 
municated to the oo., who upon approving 
or rejecting the same were to inform the 
agent thereof ifc who were to carry out such 
orders as were accepted without undue delay ; 
Sc the agent was not definitely to accept orders 
for the CO., but only subject to confirmation 
& acceptance by the co., such confirmation 
or acceptance not to be unreasonably with- 
held. The CO. were to pay the agent a com- 
mission upon the invoiced prices of all goods 
delivered by the co., & duly paid for by the 
respective purchasers. A few months after- 
wards the CO. required fresh capital, & they 
applied to pltf. to assist them m finding it, 
telling him that otherwise they would have 
to close down. Pltf. tried to do so, but failed. 
The co. then asked pltf. to give up the agency 
for the Manchester district, telling him that 
he would have to stand down so far as that 
district was concerned, in which case they 
thought that they could find the necessary 
capital, but he refused. The co. thereupon 
being insolvent passed resolutions for volun- 
tary winding up Sc ceased to do business 
through pltf. & eventually sold their business. 
In an action to recover damages for breach 
of the agreement to employ pltf. as their 
agent for the seven years : — Held : the agree- 
ment was to employ pltf. as agent for the 
seven years Sc a term could not be implied 
to the effect that the oo. could terminate the 
agency at any time by ceasing to carry on 
their business ; & the circumstances coupled 
with the voluntary winding up showed a 
repudiation by the co. of the agreement, Sc 
they were therefore liable in damages for 
the breach.— Beigate v. Union Manufac- 
turing Co. (Ramsbottom), [1918] 1 K. B. 
592 ; 87 L. J. K. B. 724 ; 118 L. T. 479, 

C. A. 

Annotations : — Apld. Powlor v. Commercial Timber Co., 
119303 2 tC. B. I ; Re Gramophone Records, Ltd. (1930), 69 
L. Jo. 201. Refd. Thomas v. Todd, 11926] 2 K. B. 511; 
Llvock V, Pearson (3 928), 33 Com. Cas. 188. 

1952. Add, Annotations : — Consd. Trollope (Geo.) 
& Sons V. Martyn Bros. (1934), 60 T. L. R. 544. 
Trollope Sc Sons v. Oaplan, [1936] 2 AU E. R* 
842 ; Kahn v. Air(;raft Industries Corpn., 


PART Vin. SECT. 3, SUB-SECT. 3.— 
A. (a). 

1946 i. Principal hound to enable 
agent to earn commission.^By agree- 
ment dated Aug. 17, 1929, R. appointed 
C. his sole agent to sell a certain 
publication in Australia on a commis- 
sion basis. The agreement provided, 
inter alia, that the agency should com- 
mence on the date O. & R. arrived in 
Australia, & that it could be determined 
by either R. or C. on the happening of 
certain spoolfled events. None of those 
events In fact happened. The parties 
came to Australia Sc the business of 
the agency was embarked upon. In 


Jan. 1930, R. went Into partnership 
with 8. in the business of booksellers. 
On Mar. 15, 1930. R. gS,ve C. six 
months* notice of the termination of 
the agency agreement of Aug. 17, 1929. 
On Aug. 1, 1930, R. & S. entered Into 
an agreement with a co. for the sale 
to it of the goodwill Sc assets of their 
business Incmding the agency rights. 
After Aug. 1, 1930, R. did not aooept 
any new orders from C. under the 
agreement of Aug. 17. 1929. C. did 
not Imow of the agreement of Ang. 1, 
1930. nntU after Sept. 15, 1930, up to 
which date he regarded himself as still 
employed by R, He took orders for 
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the oo. & received oommission Rom it. 
From Sept. 15, 1930, he was refused 
further employment by R. He there- 
upon sought to recover damages from 

R. for his wrongful determination of 

the agreement : — Held : a could 

not be implied into the agency agree- 
ment that R. could tcj'inlnate the 
agCTioy at any time by ceasing 
carry on his business. Sc C. was entitled 
to recover from R. such damages as 
he sustained by reason of the wrongful 
determination of the agreement. — 
CotTLTlCR V. Readheap (1931), 31 

S. R. N. S. W. 432 ; 48 N. S. W, W. N. 
161.— AUS. 
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Ltd., [1937] 3 All B. B. 476. Reid. Warren 
V, Agdeshman (1922), 38 T. L. R, 688. 

1953. Add, Annotations: — Reid. Keigato v. Union 
Manufacturing Co. (Kamsbottom), [1918] 1 
K, B, 592 ; Warren v. Agdeshman (1922), 38 
T. L. R. 588. 

1957. Add, Annoiaiiofis : — Held. Reigate v. Union ' 
Manufacturing Oo. (Ramsbottom), [1918] 1 
K, B. 692 : Warren v, Agdeshnaan (1922), 38 
T. L. R. 588. 

1961. Add, Annotation : — Held. Taylor v, Oakes, 
Roncoroni (1922), 127 L. T. 267. 

1974. Add, Annoiaiions : — As to (1) Consd. Mor- 
timer V, Beckett, [1920] 1 Oh. 671, As to (2) 
Apld. Mortimer v, Beckett, [1920] 1 Oh. 671. 

1980. Add, Annotations: — As to (2) Consd. Martin 
V, Stout, [1925] A. O. 369. Held. Oppen- 
heimer v, Louis Rosenthal & Oo., A. Gr., 
[1937] 1 AU E. R. 23. 

2005. Add, Annotation : — As to (2) Held. Wright- ’ 
son V, McArthur & Hutchisons, [1921] 2 
K, B. 807. 

2025. Add, Annotation : — Held. Lloyds Bank v. 
Chartered Bank of India, Australia &; China, 
[1929] 1 K, B. 40. 


2029. Add, Annotaiion : — ^Reld. Re Gxinsbourg, 
Ex V Trustee (1920), 89 L. J. K. B. 726. 
i 2052. Add, Annotation .‘—Held. Near East Relief 
V, King, Chasseur & Co., [1930] 2 K. B. 40. 

2056. Add, Annotation : — Held. Booth S.8. Oo. v. 
Cargo Fleet Iron Co. (1916), 13 Asp. M. L. C. 
461. 

2082. Add, Annotations : — Dbtd. & Expld* Bentall* 
Horsley & BaJdry v. Vicary (1930). 47 T. L. R. 
99. Consd. Lamb (W. T.) Sons v. Goring 
Brick Oo. (1931), 48 T. L. R. 160. 

2083. Add, Annotation : — Dlstd. Bentall, Horsley 
& Baldry v, Vicary (1980), 47 T. L. R. 99. 

2083a. Sale by principal himself.] — 

Chamberlain A; Willows v. Rose (1924), 
cited 47 T. L. R. at p. 101, D. C. 

Annotation : — Consd. Bentall. Horsley & Baldry v. Vicary 
(1930), 47 T. L. R. 99. 

2083b. .] — Bentall, Horsley & 

Baldry v, Vicary, No. 1813b, ante. 

Compare Sale op Goods, No. 1399a, post. 

2083c. Agreement for commission although trans- 
action not completed.] — Tredinnick v. 
Browne (1921), cited 47 T. L. R. at 

p. 101. 

Annotation : — Consd. Bentall, Horsley & Baldry v. Vicary 
(1930), 47 T. L. H. 99. 


PART VIII. SECT, 3, SUB-SECT 8. 

—B. 

1969 ii. For this number read 
“19671.** 

1967 ii. .] — In a five years* 

agreement between a selling agent & 
a Arm of merchants it wae provided 
that, if at the end of the first three 
years the agent had not realised a 
certain turnover, the merchants should 
be entitled to teiTuinate the agree- 
ment. The agreement further pro- 
vided that the merchants undertook 
to supply goods to tliie agent, who was 
bound to buy exclusively from them. 
At the end of the three years the value 
of the goods sold & delivered hy the 
agent failed to reach the stipulated 
turnover, & the merchants terminated 
the agreement. The value of the sales 
effected by the agent had in fact 
materially exceeded the stipulated 
figure, but the value of the goods 
actually delivered hy him fell short of 
it, owing to the fafluro of the mer- 
chants to supply him with the full 
amount of goods ordered by him. 
The merchanls, who were not manu- 
facturers, were dependent on delivery 
to thomsolTes by the manufacturers, &, 
owing lo war conditions, they were 
themselves unable to obtain the full 
supplies they required. They had, 
however, obtained sufDoient goods 
to have implemented the agent’s 
orders, but they pit'ferred to distribute 
these goods ratably among all their 
agents & oustoniors, tlje agent in ques- 
tion receiving his full share. In an 
action by the agent against the mer- 
chants concluding for damages for 
unjustifiable termination of the agree- 
ment : — /ietd : delta, were not entitled 
to terminate the agreement. — Dowling 
V, Methtrn. Sons & Co., Ltd.. [192]] 
S. C. 948 : 59 Sc. L. R. 7.-~SCOT, 

1978 lii. Pltf. & defts., 

an English business house, entered Into 
an agreement by correspondence by 
which pltf. was to be the selling agent 
of defts.* goods in British Columbia. 
In the letter from defts. setting out 
the projmsod terms of agreement were 
the words “ this offer to be firm for 


one year.** Defts. broke the agency 
agreement during the first year : — 
TIeld : pltf. was entitled to damages 
on the basis of loss of profits on two 
years contract, as being reasonable in 
all the circumstances. — Macdonald r. 
Casein. Ltd., [19191 1 W. W. R. 293.— 
CAN. 

19781V. .] — In 1911 respa, 

agreed to employ opplta. aa under- 
brokers for the buainesa of a co. during 
the subsistence of an agreement which 
they themselves had as brokers to the 
CO. ; the latter agreement was for 
five years. In Aug. 1912, reaps, 
wrongfully dotemiinecl the agreement 
with appits. On Dec. 2, 1912. reaps., 
bonA fide &, not as a means of limiting 
the damages, made a new agreement 
with the. CO., the terma of which were 
Inoonsiateut with. & thua put an end to, 
the original agreement between resps. 
Sc the 00 . In .Tan. 1913, applta. sued 
respa. for damages: — Held: the 
damages recoverable were limited to 
the amount which applta. would have 
earned as under-brokers down to 
Deo. 2, 1912.-T-LAOHMANDA8, Kran- 
DELWAL V. RAGHUMULL (1919), L. K. 4 0 
Tnd. App. 314; 24 C. W. N. 677.— IND. 
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2083 ii. Breach of covenant.) — 

By an instrument by way of security 
the grantor transferred to the grantee 
by way of mtge. (a) certain stock 
apecific^ly described in the eched. ; 
(61 all stock depasturing on the lands 
of the grantor ; (r) “ all stock which 
may now or shall at any time hereafter 
during the continuance of this aocurity 
belong to the grantor, wherever the 
aarne may bo depasturing or kept, & 
all the natural increase of such stock,” 
hut did not expressly mention the 
natural Incroas© of stock in (a) or (6). 
The grantee wae by the instrument 
appointed sole agent of the grantor to 
effect all sales of produce, stock. & 
chattels which the grantor might 
require or desire to ’sell. The grantor, 
without obtaining the grantee’s con- 
sent. sold to deft, in the ordinary course 
of business certain lambs the natural 


increase of tho stock speoifioally 
described in the ached, , & the giuntee 
(pltf.) sought to recover poR-aession of 
the same or their value : — Held : the 
appointment of the grantee as sole 
agent to sell did not negative the 
implied power of sale, & tho sale, 
although It might be a breach of 
covenant, gave to the purchaser a 
good title to the lambs. &: the sole 
agent’s remedy was for damages for 
breach of contract. — New Zealand 
Farmeks' Co-operative Assocn. op 
Canterrury, Ltd. v. Canterbury 
Frozen Meat Da try -Produce 
Export Co., Ltd.. [19321 N. Z. L. R. 
381.— N.Z. 

2083a i. Sale hy princival 

fti'wsel/.l — A solo agent for a definite 
period is entitled to his commission 
on sale within the period, notwith- 
standing a prior sale by the principal 
of which the agent had no notice. — 
De Wolfe v, Twomo (1932), 6 M. P. R, 
506.— CAN. 

sm. Sale by principal,) — A declaration 
alleged that deft, was possessed of a 
certain property & cniorod Into an 
agreement under his hand with pltf. 
wherein, for valuable consideration , he 
gave pltf, “ tho solo soiling agency of 
the property, “ such option to expire 
at ” a certain time : & in breach of 
this agreement, deft, sold the property 
“ otherwise than through the agency 
of pltf.” On demurrer to this declara- 
tion : — Held : as the declaration did 
not allege that the sale of the property 
was by an agent other than pltf., there 
should be judgment for deft, on the 
domiurer. — Hefpisrnan v. Hansford 
(1936), 63 N. S. W. W. N. 76.— A US. 

PART VIII. SECT. 4. SUB-SECT. 2. 

St. Liability o fprincipaU to indemnify 
agemi — Bclcase of co -principal ,) — The 
release of one oo-principal does not 
release another co-principal from his 
obligation to exonerate & contribute 
to the extent to which he would have 
boon ultimately liable had the one 
co-principal not been released. — 
Malowant V. Pasemko, [1919) 1 
W. W. R. 6.53.— CAN. 
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Part IX. — Relations between 

2096. Add. Annotations: — Retd* Bauque Beige 
Poiir L’Etranger v. Hambrouck, [1921] 1 
K. B. 821 ; Madras Official Assignee v. 
Krishnaji Bhat (1933), 49 T. L. R. 432. 

2098. Add. Annotation : — Consd. Jones v. Waring 
& Oillow, [1925] 2 K. B. 612. 

2108* Add. Annotaiiom : — H8fd. He Hodgson’s 
Trusts, Public Trustee v. Milne, [1919] 2 Ob- 
189 ; Banque Beige Pour L’ Stranger v* 
Hambrouck, [1921] 1 K. B. 321; Re Wait, 
[1927] 1 Oh. 606 ; Madras Official Assignee 
V, Krishnaji Bhat (1933), 49 T. L. B. 432. 

2109. Add. Annotaiion : — As to (1) Held. Under* 
wood V. Bank of Liverpool, Same v. Barclays 
Bank, [1924] 1 K. B. 775. 

2118* Add. Annotations : — Refd. Muller (London) 
V. Lethem, Same v. I. R. Oomrs., [1927] 1 

K. B, 780 ; Calico Printers’ Assocn., Ltd. v. 
Barclays Bank (1931), 145 L. T. 51. 

2120. Add. Annotation : — Consd. Rederi Akt. 
Transatlantic v. Drughom, [1918] 1 K. B. 394. 

2125a. Action for speciOo performance — Effect of 
non-disclosure of prlncipal.jr—Pltf. procured 
0. to enter into an agreement to purchase 
land from defts. 0. never disclosed to defts. 
that he was acting as the agent of pltf. 
Subsequently 0. explained to defts. that he 
was acting as agent for pltf., <Sc at his request 
the agreement was cancelled. In an action 
for specific performance : — Held : the agree- 
ment not being one in which any personal 
qualification by 0. was a material factor, the 
more non-disclosure of the person actually 
entitled to the benefit of the contract for the 
sale of real estate did not amount to mis- 
representation. — Dystkr V. Randau:. Sc 
Sons, [1926] Ch. 932 ; 95 L, J. Ch. 504 ; 135 

L. T, 596 ; 70 Sol. Jo. 797; [1926] B, & 0. B. 
113, 0. A. 


Principal and Third Parties. 

2126a. Sold by ageht — Effect of misrepre- 

sentation as to being principal.] — Q.. em- 
ployed as a traveller by a firm of builders, 
owed deft. £17 for goods sold. He asked 
deft, to buy timber from him, telling him 
that he had left the employment of the 
builders Sc had set up as a timber merchant 
on his own account. Sc deft, agreed to order 
timber from him on the terms that Q.’s debt 
of £17 should be set off against the price. 
G, had not set up in business on his own 
account, but was employed by pltf. as an 
agent for sale on commission. Timber was 
delivered to deft, with invoices & letters 
bearing the name, address, & description of 
pltf., which G. told deft, were his own trade 
name, address, Sc description. Pltf. brought 
an action in the county ct. for the price of 
the timber. Sc the county ct. judge found that 
deft, honestly believed that the name, 
address, & description on the invoices Sc 
letters were those of G., but that deft, was 
put upon inquiry by the invoices Sc letters, 
Sc had notice that G. was not selling as a 
principal but only as an agent for pltf., & he 
gave judgment for pltf. for the price of the 
timber : — Held : deft, had no more than 
constructive notice that pltf. was the principal 
of G., Sc in the circumstances constructive 
notice was not equivalent to actual notice ; 
deft, had made no contract with pltf.. Sc was 
entitled to judgment. — Guebr v. Downs 
Supply Co., [1927] 2 K. B. 28 ; 96 L. J. K. B. 
534 ; 137 L. T. 174, C. A. 

2130a. Sub.-underwritlng agreement.] — 

Pltf., at the suggestion of M., who was a 
director of B. co. in Nov. 1927, was minded 
to underwrite shares in deft. co. about to be 
offered for public subscription. It had not 
then been started, but its object was to acquire 


PART IX. SECT. 2, SUB-SECT. 1. 

b 1. Goods sold — Knowledge of 

purchaser.] — M. left two hundred & 
fifty cattle with B., a cattlo dOfUer. Ho 
gave B. written authority to sell forty- 
eight, & B. was to prraze the rest. B. 
sold one huudred cattle to C.. purporting 
to act as M.’e agent, showing the 
written authority « alleging farthor 
oral authority. At B.’s request 0. made 
a cheque for the purchase price payable 
to hitn. C. bought in good faith & 
for value. M, repudiated the sale & 
sued to vindicate the cattle sold with- 
out authority : — Held : the written 
authority Sc the request for personal 
payment should have put the pur- 
chaser upon Inquiry. — Mut^ler v. 

(1923), 44 N. L. R. 69.— 

S. AF. 

8105 U, .]— Where an 

agent is entrusted bv his principal with 
money to buy goods, the money will 
he oonaiderod trust funds in his hands 
& the principal has the same interest 
in the groods when bought as he had in 
the funds producing thorn. Tf the 
goods 60 bought are mixed with those 
of the agent, the principal has an 
equitable title to a quantity to be 
taken from the mass, equivalent to the 
money advanced which has been used 
in the purchase. — Re Clark: (R. P.j 
Sc Co. (yANOOUVER), LTU., [1931] 3 
W* W. R. 79.— CAN, 

8106 i. Aoent holding principaVs 
funds — Money paid into aaerU*s banking 


account — AgerU in fiduciary charadcr.] 
— Money received by a commission 
agent from sales of his customers* 
propei’ty, is, after deduction therefrom 
of the agent’s commission & expenses, 
money held by him in a fiduciary 
capacity, & if it is mixed by the agent 
with his own money In his general 
banking account & he becomes bkpt., 
the money can be followed if it is 
still traceable. — Salter 8t Arnold, 
Ltd. V. Dominion Bank (1923), i 
C. B. R. 379 : [19231 3 W. W. R. 257 
CAN. 

PART IX. SECT. 3, SUB-SECT. 1.— A. 

2120 viii. .] — J., as agent of 

pltf., advanced sums to deft, in con- 
sideration of deft.'s going to work on 
a sugar ©state, on behalf of K., who 
supplied money for the advance, to 
whom J. had to account, & to whom 
J, stated that he had ac-counted. Deft, 
stated that .1. had recruited liim to 
work for some person whose name was 
not given. Deft, contended in an 
action for refund of the advance that 
pltf. could not puo without cession of 
action from K. : — Held : pltf, had a 
right of action against deft. — Gadlela 
V. Mountjov, [1921] E. D. L. 151.— 
S. AP. 

sa. AdUm for money paid under C(m~ 
tract.] — Pitt, desiring to have tew 
vessels constructed in Canada, entered 
into a preliminary agreement with A., 
whereby A. was to enter into contracts 
with three builders for the con- 
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struction of the vessels, called “ build- 
ing contracts,” & at the same time into 
contracts with pltf., called the vessels 
contracts ” providing for the payment 
for vessels, the nature of their con 
Btruction & due delivery thereof. The 
'* building contract ” & the ” vessel 
contract ” each expressly stated that 
a copy of the other was attached to 8c 
made a part of it. By the ” building 
contract ” deft, covenanted bulla 
the vessels according to the terms of 
the ” vessel contract,” & this contract 
was expressed to be made with pltf. 
as well as with A., 8c deft, also eon* 
firmed provisions of the ” vessel 
contract ” for payment of the Instal- 
meuts of the purchase price to A, & 
appoinlod A. his agent tf) receive 
payments. Upon the signing of the 
contracts a first payment mane by 
pltf. to A, was distributed by A. 
between the three ” buiiders,” who 
proceeded with the eonstructioo of the 
vessels. Upon pltf.’s failure 1o make 
the next deposit as provided for in the 
” vessel ” contract, deft, gave notice 
berminatina the contract, Pltf. huv 
lag brought aetJon for repayment by 
deft, of money paid on account of the 
vessels, less su(?h expenses as deft, had 
Incurred bv virtue of the contract : — 
Held ' pltf. had no rig])t of action. — 
Van HEMKUircKt;. New Wkstminsteb 

CONSTRVOTION 8c ENGINEERING CO., 

Van Hemklryck v. Northern Con 
btruction Co., Van Hemelryok v. 
Pa^ufic Construction Co. (1920), 29 
B, 0. R. 39 ; 55 D. L. R. 589.— CAN* 
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& carry on as going concerns eight greyhound 
racecourses* An underwriting agreement was 
entered into by trustees for deft. co. & B, co. 
& a draft prospectus was prepared therein 
referred to. On the followfittg day M. & O. 
offered to sub -underwrite 12,000 shares, 
sent a cheque fqr £600 to B. co., which was 
accepted by them on Dec. 8. On Dec. 12, 
the co. was incorporated, the underwriting 
agreement ratified, & a similar prospectus 
signed by the directors, which, on Dec. 19, 
was issued to the public. The response not 
being sufficient, the balance of sharee was 
issu^ to the underwriters or sub-under- 
writers. One of such allotments was for 
8,160 to M. & O. as sub-underwriters. A 
number of sub-underwriters had repudiated 
their agreements on Dec, 16, but this was not 
known to the directors when they went to 
allotment on Dec. 17. Subsequently these 
8,160 were renounced in favour of pltf. The 
consequence of the failure of some of the 
underwriting agreements was that two of 
the racecourses, representing about two- 
fifths of the estimated profits, coiild not be 
acquired. In these circumstances, this action 
was brought for rescission on the ground of 
material misrepresentations in the prospectus. 
Defts. denied these, So claimed for the balance 
due. They submitted that, the contract 
having been made with agents for an undis- 
closed principal, he could not recover : — 
Held : pltf. could not establish his case on the 
basis of principal & agent, as in such a case 
as this an undisclosed principal could not be 
substituted for the persons contracting ; all 
the rights of the agents under the contract 
with the co. did not pass to pltf. by virtue 
of the agents’ renunciation «& nomination of 
pltf., & though there was a contract between 
pltf. & the co. it was not a contract based on 
the prospectus. — Collins v, Assooiatbd 
Greyhounds Baoecourses, Ltd.. [1930] 

1 Ch. 1 ; 99 L. J. Ch. 52 ; 141 L. T. 529 ; 45 
T. L. K, 519. 

2139a. Agent acting in his own interest.] — Where 
an agent, in contracting on behalf of his 
principal, has acted within the terms of a 
written authority given to him by the 
principal, but the existence of which was not 
known to the other party to the contract, the 
principal cannot, if the other party has acted 
bond fide, repudiate liability on the contract 
on the ground that the agent, in making it, 
acted in his own interests, & not in those of 
his principal. — Hambro v, Burnand, [1904] 

2 K. B. 10 ; 73 L, J. K. B. 609 ; 90 L. T. 
803 ; 52 W. K. 688 ; 20 T. L. R. 398 ; 48 


Sol. Jo. 369 ; 9 Com. Cas. 251, C. A. ; revsg., 
[1903] 2 K. B. 390. 

Could. Willis, Faber v, Joyce (1911), 101 
L. T. 676; Underwood v. Bank of Liverpool & Martins, 
Underwood v. Barclays Bank, [10241 1 B. 776* 
IHstd. liookltt V. Barnett, Pembroke Sc Slater, [19291 A. O. 
176. Raid. British Marine Mutual Insoe. Assoon. v, 
Draffen, Road & Morgan (1903), 47 Sol. Jo. 672 ; Ruben 
t>. Groat Fingall OonsoUdated, [19041 2 K. B. 713 ; Mal- 
colm, Bnuiker v. Waterhouse (1908), 24 T. L, R. 864 ; 
Lloyd u. Grace, Smith. [19121 A. 0. 716 ; Lloyds Bank 
u. (5hartered Bank of India, AuatraUa & Ghiua, [1929] 1 
K. B. 40. 


2139b. Account stated & signed by agent.] — In 

Mar. 1918, a tank steamer was damaged by 
fire & her repairs were entrusted to a firm of 
ship repairers at A. The steamer was 
insured. The owners sent out an agent 
from L, to expedite the repairs &> authorised 
him to sign the repair account with the 
Lloyds’ surveyor as “ approved subject to 
adjustment & conditions of insurances.” 
In Jan. 1919, the repairers delivered to the 
owners an account of the repairs signed by 
the owners’ agent & by Lloyds’ surveyor in 
the above foim after a detailed examination 
of the account. The owners paid part of 
the amount due on this account but declined 
to pay the balance on the ground that the 
charges were excessive. The repairers sued 
the owners for the balance of amount due 
for work & labour done by pltfs. &; materials 
supplied at the request of defts., &, in the 
alternative, claimed the balance as being 
the amount found due from defts. to pltfs. 
on accounts stated between them & con- 


tained in an account si^ed by defts. by their 
agent, less the sums since paid by defts. in 
respect thereof. Defts. denied that' the 
agent was authorised to agree the amounts 
due from defts. to pltfs., or that he in fact 
purported to agree such amount, or that the 
account constituted an account stated ; — 


Held : the signature of defts.’ agent was an 
agreement by him, with their authority, that 
the amount charged for the repairs was cor- 
rect, &, there being no ground for re-opening 
the account, pltfs. were entitled to judgment. 
— Oamillo Tank 8.S. Go., Ltd. v. Alex- 
andria Engineering Works (1921), 38 
T. L. R. 134, H, L. 


Atmolaiions : — Consd. Firm Bishun Chand v. Seth Glrdharl 
Lai (1934), 60 T. L. R. 465 ; Siquelra v. Noronha, [1934] 
A. C. 332. 


2147 a. .] — A member of the Stock 

Exchange was indebted to defts. He became 
a defaulter on the Stock Exchange, the 
liquidation of his affairs was undertaken 
by pltf. as official assignee. For the purposes 
of the liquidation he was authorised by pltf. 
to sell, & accordingly sold, certain shares 
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2184 I. General rule.^ — ^Bolub & Clo., 
Ltd. V* iNOLis Bkothebs, Ltd., [1924] 
N. Z, L. R. 164.— N.Z. 

2134 11. -.1— Principal Is bound 

by the act of the agent within the scope 
of Ws authority.— O.E. Ladies’ Gar 
MKNT Co. V . l^DGEOOMBE (1934), 9 
M. P. R. 37.— CAN. 

2186 if. — .] — Deft., owner of a 
theatre, entered into a contract with 
W., an advertising manager, under 
which W. was to conduct an advertising 
campaign relative to the theatre. The 
campaign was to take the form of a 
contest for pthces to be offered for 
selling tickets of admission to the 
theatre. Pltf. waft assignee for value 


of a prlae-wlnner’s rights ; — Held : the 
agent’s promises to the contestants 
were the promises of deft, as principal, 
& deft- was liable as prlnclpm. — Roes 
D. Kobold, [1924] 1 D. L. R. 750 ; 
] W. W. R. 428 ; 34 Man. L. R. 111.— 
CAN. 

sb. Contract in agent^s name-^Under 
seal.] — Defts. made an agreement with 
B. for conditional sale to him of a large 
quantity of land, the Intention of the 
parties being for Its subdlviaion & 
sale for fruit-fanning purposes. All 
surveys & sales wenre to be approved 
by defts., a minimum price per acre 
in ftellJng was etipulated, Sc the pro* 
oeeds of sales were to be paid Into a 
bank to defts.’ credit. Sc title to be 
retained by defts. until the full pur- 
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chase price of the sale to B. was realised. 
On certain amounts of sales being 
made, defts. agreed to do certain 
Rearing, irilgating Sc tree-plantmg, 
B. acting as their agent in the super- 
vision tliereof. B. was to receive 
commission on sales made, should be 
not succeed in carrying out the agree- 
ment. B. made on approved agree- 
ment with pltf. for sale of a lot to be 
selected by pltf. who sought to recover 
from defts. the amount of payments 
made by him HeW the fact that 
pltf.’s agreement was with B„ In B/s 
own name Sc under seal, did not 
prevent recovery from deits. as for 
money had & received.*— Hitokicook 
tj. Columbia Valley Land Co., Ltd., 
n919)J2 W. W. R. 969 ; 48 D. L. R. 
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standing in his name to defts., who were not 
momheps of the Sto<Jk Exchange, but who 
knew his position & that of pltf. os official 
assignee, Pltf, having sued defts. for the 
price of the shares -Heid ; the action was 
maintainable, & defts, were not entitled to 
a sot-off in respect of their debt. — R icha.bd- 
SON V. Stobmont, Topp & Co., [1900] 1 

Q. B. 701 ; 69 L, J. Q. B. 369 : 82 L. T. 316 ; 
48 W. R. 461 ; 16 T. L, R. 224 ; 5 Com. Cas. 
134, O. A. 

Annotations: — Apld. Lomas v. Graves, [1904] 2 K. B. 657- 
Refd. Re Halstead, Ex p, Richardson, [1917] 1 K. B. 696. 

2168, Add, Annotaiion : — Refd. Bradford v. Price 
(1023), 92 L. J. K. B. 871. 

2172. Add, Annotations : — Refd. Norbury Natzio 
V. Griffiths, [1918] 2 K, B. 369 ; Rodriguez 
V. Speyer, [1919] C. 59 ; Bennett v. White- 
head, [1926] 2 K. B. 380; Pirie r. Richard- 
son (1920), 70 Sol. Jo. 1023 ; R. M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), [1926] 
A. C. 761. 

2177, Add, AnnoUtHon : — Refd. R. M. K. R. M. 
(Firm of) v, H. R. M. V, L. (Firm of), 

R. M. K. R. M. Somasundaram Chetty v. 
M. R. M. V. L. Supramanian Ohetty (1926), 
95 L. J. P. C. 197. 

2182. Add. Annotation : — Consd. Freshwater v, 
Bulmer Rayon Co., [1933] Ch. 162. 

2183. Add, Annotations : — ^Refd. Bennett v. White- 
head, [1926] 2 K. B. 380 ; R. M. K. R. M. 
(Firm of) v, M. R. M. V. L. (Firm of), [1926] 
A. C. 761. 

2184. Add, Annotation : — Refd. R. M. K, R. M. 
(Firm of) v. M. R. M. V. L, (Firm of), R. M. 
K. R. M, Somasundaram Chetty v. M. R. M. 
V. L. Supramanian Chetty (1926), 95 L. J. 
P. C. 197. 

2188. Add, Annotation ; — As fo (3) Refd. Bennett 
V. Whitehead, [1926] 2 K. B. 380. 

2193, Add. Annotation : — Consd. Bennett v. White- 

, [1926] 2 K. B. 380. 

2194. Add, Annotation : — Refd. R. M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), [1026] 
A. C. 761. 

2105. Add. Annoiaiions : — Apld. Parr v, Snell. 
[1923] 1 K. B, 1 ; R. M. K. R. M. (Firm of) 
r. M. R. M. V. L. (Firm of), [1926] A. C. 761. 
Refd, Goldrei, Foucard v, Sinclair & Russian 


Chamber of Commerce in London, [1918] 1 
K. B. 180 ; Moore v, Flanagan, [1920] 1 
K. B. 919 ; Clarkson v, Davies, [1923] A. C. 
100 : Duffner v, Bowyer (1924), 40 T. L. R. 
700 ; The Koursk, [1924] P HO; Pirie v. 
Richardson (1926), 70 Sol. Jo. 1023 ; Fresh- 
water V, Bulmer Rayon Co., [1933] Oh. 162. 

2197, Add, Annotations — FoUd. Moore v, Flana- 
gan & Wife, [1920] 1 K. B. 919. Apld. 
London General Omnibus Co. v. Pope (1922), 
38 T. L. R. 270. Held. Duffner v, Bowyei* 
(1924), 40 T. L- R. 700 ; Debenham v. 
Perkins (1925), 133 L. T. 252; 'Bennett r. 
Whitehead, [1926] 2 K. B. 380 ; R. M. K, R. M. 
(Firm of) v, M. R. M. V. L. (Firm of), 
R. M. K. R. M. Somasundaram Chetty v. 
M. R. M. V. L. Supramanian Chetty (1926), 
95 L. J. P. C. 197 ; Christopher (Hove), 
Ltd. V, WUliams, [1936] 3 All E. R. 68. 

2198, Add. Annotation: — As to (1) Distd. Deben- 
bam V. Perkins (1925), 133 L. T. 252. 

2199, Add., Ajinotations : — As to (1) Refd. Moore 
V, Flanagan & Wife, [1920] 1 K. B, 919 ; 
Parr v. Snell, [1923] 1 K. B. 1 ; Pirie v, 
Richardson, [1927] 1 K. B. 448. 

2201. After tliis case insert “ Res .iudicata 
generally, see Estoppex., Vol. XXI., pp. 159 
et seq,, 198 et seq.** 

2205a. Acceptance of payment from principal 

— After receiving order against agent.] — Resp. 
was employed by the debtor, who was acting 
for a CO., but who was himself personally 
liable on the contract. While the contract 
was running, a receiving order was made 
against the debtor, but he was not adjudi- 
cated bkpt., the receiving order being dis- 
charged & an order being made approving a 
composition of 20s. in the pound. After the 
breach of contract by the debtor resp. took 
the salary offered to him by the co., & a 
roof put in by resp. for damages for the 
reach was rejected by the trusi-ee of the 
composition on the ground that resp. had 
elected to look to the co. for the fulfilment of 
the contract ; — Held : resp. had not, by his 
conduct, finally elected in law to look to the 
CO. for the fulfilment of the contract, the 
proof ought to be allowed. — Exp, Pitt (1923), 
40 T. L. R. 5, O. A. 


PART IX. SECT, 8, SUB-SECT. 2.— 
P. (a). 

2172 ii. .] — Gladub r. Wajugh. 

No. 2510 xiv., CAN. 

PART IX, SECT. 8, SUB-SECT. 2.— 
F. (c). 

q i. , 3 — p.^ aotinff as affont, 

S tirchaaed food for M.^s poultry larm 
?oin pltf. with whom he had a ruuniug 
account upon which fi'om Umo to time 
he made payments. Pltf, brought 
action against p. for the ])alance of the 
account, hut before entering judgment 
obtained an order adding M. as a 
party deft, :-—Held : the agent not 
having been sued on to judgment, pltf. 
may pursue the principal, — van- 
convBai Milling & Gkain Co. v , 
P3BRKINS & MoLeoP (1930), 42 B. C. R- 
657.—CAN, 

2104 V. — — .] — M.. without die- 
oloaing the fact that he was acting as 
agent for tlie Crown, purchased hay 
from A., & was sued for a balance of 
the purchase price. At the trial that 
fact became known to A., but he 
nevertheless proceeded with the case 
6c recovered judgment ogainst M. : — 
Held : A., having elected to pmoeod 


to judgment against M„ could not 
afterwards sue the Crown. — Des- 
BOXSERS V. B. (1919), 18 E:i:ob. C. H. 
461.— CAN. 

2194 vi. .] — Engineers brought 

an action against shipowners for 
payment of the balance of the contract 
price of two boilers for a steamship. 
The shipowners denied liability, & 
also brought a counter-action for 
damages In respect of breach of con- 
tract. The actions were conjoined & 
a proof was led. In the oourse of which 
it transpired that the shipowners were 
not the registered owners of the steam- 
ship, a$ had up to that time been 
assumed, but merely acted as manager® 
for a co. which owned her. Both 
parties thereupon amended their 
records; the shipowners averring in 
both actions that they had contracted, 
dc were litigating, as agents for the 
limited oo. ; the engineers, as 
defenders in the counter-action, plead- 
ing no title to sue ** ; — Held : bv 
prosecuting their own action to 
decree, the engineers had elected to 
treat defts,^ as their debtors In the 

[19233 S. C."4^.-^'OT. 
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sg. Adtion for wages against husband 
wife — Consent judgment against hus- 
band — Suhsequeivt action for later wages 
engainst wife. ]^ — Held : election was 

conclusive the remedy against the 
wife not available.— Gaupiner v. 
Ohapple, [1982] 4 B. L. R. 804.— 
CAN. 

PART IX. SECT. 8. SUB-SECT. 2.— 
F. (d). 

2206 i. Election to mie oi%e discharges 
other.] — Murray v. Delta Copper 
Co., Lid., [1925] 4 D. L. K. 1061.— 

CAN. 

2206 ii, . 3— Deft- co., owner of 

certain lands, gave an option to pur- 
chase to one M., one of the lerinH 
of tho saie being that he should 
Immediately have the lands ploughed. 
Deft. H., who was presJdoiiL of deft. 
CO., got In touch with pltf. with rofereno© 
to tho i)Iougliiug, & after th('y had 
taken a view of the land v\ ith M. pltf. 
entered into an agreement with H. 
to plough the land for $9 per acre. 
Pltf. prooeoded with the work Sc 
received money from M. on account of 
the ploughing, although ho knew 
nothing as to M. having an option to 
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2238* Add. AnruMion: — ^Refd. Alien v. Royal 
Bank of Canada (1926), 41 T. L. R, 026, 

2245. Add. Annotations : — As to (1) Refd. Jewson 
& Sons, Ltd. V. Arcos, Ltd. (1933), 89 Com. 
Oas. 69. As to {2) Apld. Klein wort. Sons & 
Co. V. Associated Automatic Machine Corpn., 
Ltd. (1932), 77 Sol. Jo. 12. Consd. Anglo- 
Scottish Beet Sugar Oorpn., Ltd. v. Spalding 
Urban District Council, [1937] 3 All E. IL 
335. Refd. Janvier v. Sweeney, [1919] 2 
K. B. 810 ; Pratt r. British Medical Assocn., 
[1919] 1 K. B. 244 ; Sun Life Assurance Co. of 
Canada v. Smith (W. H.) & Son, Ltd. (1934), 
160 L. T. 211. Generally, Refd. Kreditbank 
Cassel G.M.B.H. v. Schenkers, [1927] 1 K. B. 
826 ; Reckitt v. Barnett, Pembroke & Salter, 
[1928] 2 K. B. 244 ; Aitchison v. Page Motors, 
Ltd. (1935), 164 L. T. 128 ; London Ooimty 
Freehold & Leasehold Properties, Ltd. v, 
Berkeley Property Investment Co., [1936] 
2 AQ E. R. 1039. 

2246. Add. Annotations: — Consd. Janvier v. 
Sweeney (1919), 35 T. L. R. 226 ; Rand v. 
Craig, [1919] 1 Ch. 1 ; Mintz v. Silverton 
(1920), 36 T. Ij. R. 399; Kreditbank Cassel 
G.M-B.H. V. Schenkers, [1927] 1 K. B. 826; 
Slingsby v. District Bank, Ltd. (1931), 48 
1\ L. R. 114. Apld. Kleinwort, Sons & Co. 
V. Associated Automatic Machine Corpn., 


Ltd. (1932), 77 Sol. Jo. 12. Held. v, 

British Medical Assocn., [1919] 1 K. B. 244 ; 
Percy v, Glasgow Corpn., [1922] 2 A. 0, 
299 ; Underwood v. Bank of Liverpool. 
Same v. Barclays Bank, [1924] 1 K. B, 776 ; 
Sun Life Assurance Co. of Canada v. Smith 
(W. H.) & Son, Ltd. (1934) 150 L. T. 211 ; 
Aitchison v. Page Motors, Ltd. (1935), 164 


T. U’ 


2248. Add. Annotation : — Refd. Aitchison v. Page 
Motors, Ltd. (1935), 154 L. T. 128. 

2253. Add. Annoiations : — Refd. CoUins v. Hopkins, 
[1923] 2 K. B. 617 ; Anglo-Scottish Beet 
Sugar Corpn., Ltd. v. Spalding Urban Dis- 
trict Council, [1937] 3 All E. R. 336. 


2254. Add. Anrwtation Refd. London County 
Freehold & Leasehold Properties, Ltd. v. 
Berkeley l^operty & Investment Co., [1936] 
2 All E. R. 1039. 

2255. Add. Annotations : — Refd. London Coimty 
Freehold & Leasehold Properties, Ltd. v. 
Berkeley Property & Investment Co., [1936] 
2 All E. R. 1039 ; Anglo-Scottish Beet Sugar 
Coi*pn,, Lid. v. Spalding Urban District 
Council, [1937] 3 AU E. R. 335. 

2258a. .] — Upon a draft agreement for the 

sale of certain blocks of fiats the intending 
purchasers asked ; “ Are all the tenants’ 

rents paid punctually & without dispute ? ” 


purchase. While the work was In 
progress M. throw up the option. Pltf. 
continued his work to completion. 
Pltf. recovered ludgment against the 
CO. & H. for the balance due : — Held : 
the judgment against H. should stand, 
but it should be dismissed as against the 
CO. — Dennis v. Independent Lands, 
Ltd, (1930), 43 B. C. R. 65.— CAN. 


PART IX. SECT. 8, SUB-SECT. 4.— A. 

2245 V. ,] — llesp. had taken 

fire insurance policies in several cos., 
amongst which were applt. co. & the 
P. Co., both represented by D. as their 
agent. The property Insured having 
been destroyed by fire, resp. received 
from the adjuster a memorandum 
showing him entitled to $2,864.45 
as agamst the F. Oo,, & to $1,841.45 
8c $2,861.60, as against applt. oo., 
under two policies. Later on, the 
F. Co., sent to D, their ciioque payable 
to resp., & D. appropdated its pj‘o- 
oeeds by forging the signature of resp. 
The latter, pro8.dng I>. for a settle - 
meat, accepted as an accommodation 
D.’s personal cheque for the amount of 
hip Claim against the F. Co. On the 
afternoon of the same day, D. Informed 
resp. that the cheque of the F. Co. had 
arrived. At that time, D. had also 
received from applt. co. two drafts, 
payable to the order of resp. D. 
obtained resp.’s indorsement on the 
larger one of the drafts on the repre- 
sentation that it was the cheque of the 
F. Oo., which he would use to reim- 
burse himself for his personal cheque. 
Sc also secured rosp.*s signature on the 
other draft on the representation that 
it was a receipt, the execution of which 
was a formality required by the F. Oo. 
D, indorsed both drafts Sc deposited 
them to his own credit, & they 
were later paid & charged to implt. 
CO, *8 account by the oank. Resp. 
having sued applt. oo. : — Held : in 
the fraud practised upon reap., D. 
was acting within the scope of his 
agency so as to make his fraud that 
ox his principals, applt. oo. ; &: the 
Indorsements on the drafts of applt. 
00 . were not binding on resp. in 
the circumstances in which they 
were given, — National Union FiB® 
INS0HANCE Co. OF PlTTSBCBa V . 


iVlABTiN, [1924] 3 D. L. R. 1012 ; 
S. C. R. 348 ; affg.. [1923] 4 D. L. R. 
674 ; 3 W. W. R. 897 ; 19 Alta. L. R. 
786 ; affa., [1923] 3 D. L. R. 220.— 

CAN. 


2245 vi. .] — Pope v. Pictou 

Steamboat Oo. (1865), 6 N. 8. R. (2 
Old.) 18.— CAN. 


2245 vil. .] — Partab Narain v. 

.Ttjtb Mills (1927), I. L. R. 50 All. 
29.— IND. 

2246 ii. Pltf., beUevlng 

Z. to be agent of defte., arranged with 
him for the shipment of two carloads 
of grain to delta., & signed the blUe of 
lading, on which hi.'< name appeared 
aa shipper Sc defts.' name as con- 
signees. The documents were signed 
partly in blank, certain particulars 
being loft to be fliled in by Z. Z. used 
the documents for his own purposes, 
borrowed money upon them from the 
bank, signed his own name to them, 
crossed out defts.* name as con- 
signees & substituted that of the bank. 
Lefts., being notified of shipment, 
paid the bank, procured the bills of 
lading, disposed of the grain Sc settled 
with Z. for the proceeds : — Held : 
defts. were liable to pltf. for conversion 
for the value of the grain. — Lend v, 
Simpson -Hepworth Co., Ltd., [1919] 
1 W. W. R. 721 ; 46 D. L. R. 285.— 
CAN. 


2246 iii. — .] — A principal Is 

liable for the fraud of his agent acting 
within the scope of his authority, 
whether the fraud is committed for the 
benefit of the principal or for the 
benefit of the agent. — Dinabandhu 
Saha v. Abdul Latip Molla (1912), 
I. L. R. 60 Calc. 268.— IND. 


2246 Iv. ,] — Pltf., after ne- 

gotiations with a sales agent of deft. 
00 ., signed at the oo.*a office a contract 
form for the purchase of a motor-car 
Sc paid to the agent the purchase price 
in full. The receipt therefore, ex- 
pressed to bo for held cash,” was 
signed by the agent personally. The 
contract form contained the words 
“ Not binding until accepted by 
management,** & the space for the 
manager’s signature was not filled in. 
Pltf. old not wont immediate delivery 
of the oar, 8c thq agent wrote on the 
form, ** The agreement to be held until 


car wanted.’* In purported com- 
pliance with said offer to purchase, the 
agent delivered to pltf. a oar belonging 
to the agent subject to a lien under 
which it was afterwards seized & sold. 
The agent had meanwhile disappeared 
with pltf. *8 money, & the co, refused 
pltf. *8 demand for a car, the manager 
saying that he knew nothing of the 
transaction. Pltf. then sued the co. 
to recover the money paid to the 
agent : — Held : pltf. was entitled to 
judgment. — Olshansky v. Dominion 
Motor Co.^ [1929] 1 D. L. R. 854 ; 1 
W. W. R. 404 ; 38 Man. L. R. 66.— 
CAN. 

2253 iv. .]— Pltfs., who 

resided in England, were the owners of 
a sub-divlsiou in Calgary & were repre- 
sented there by agents. L. obtained 
from the agents a listing of parcels of 
lots Sc authority to obtain purchasers. 
L. induced deft, to purchase lots for 
$3,400 under an agreement made by 
a fictitious person as vendor, which L. 
delivered to deft. & received from him 
$1,500 as the cash payment. L. 
brought in to pltfs.* agents an e^greo- 
mont for sale of the lots to a fictitious 
person for $3,000 of which $1,000 was 
payable in cash, which sum only he 
paid in. He also subsequently col- 
lected from deft., but never paid in, 
the deferred payments imder deft.’B 
agreement. Pltfs. had no knowledge 
of L.*8 fraud until after all the money 
had been paid to him : — Held : pltfs. 
were liable for the additional $500 
of cash payment fraudulently con- 
tracted for Sc received by L.— Denton 
V. Goodman, [19221 1 W. W. R. 117 ; 
62 D. L. R. 669.— CAN. 

2253 V. AgeirU added aa co- 

AeferidarU .} — The agent of pltf., the 
vendor, made false r^resentatlons 
without the knowledge of his principal 
in order to induce deft, to purchase 
property belonging to pltf. Deft., 
on discovering that the representations 
were false, refused to complete the 
transaction Sc. on being sued by pltf. 
for such nou-performanoe, brought a 
countorolaim tor rescission Sc damage, 
& Joined the agent as co-defendant .* — 
Held : the agent was rightly made co- 
defendant.— R othwbll V. Attwood, 
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Reply was made upon the draft xmder the 
signature of one D., the managing director & 
Bolr. to the vendor co. ; “ There are no dis- 
putes & rents are paid promptly with very 
few immaterial exceptions.” "Bie reply had 
in fact been made by R., managing con- 
veyancing clerk to D. in his professional 
capacity, on information obtained from A., 
property manager to the vendors. The 
representation as to the punctuality of rents 
was not incorporated in the agreement which 
was duly completed. In eleven cases the 
rents were not paid promptly. In an action 
by the purchasers for damages for fraudulent 
misrepresentation or alternatively for breach 
of warranty the learned judge found that 
there was no fraud, but he fo\md that there 
had been a breach of warranty. . On appeal : 
— Held : (1) in the absence of evidence that 
the parties entered into, or intended to 
enter into a collateral contract, there was no 
warranty of which there could be a breach ; 
(2) the statement to R. by A. of that which 
was untrue to his knowledge, & the innocent 
use by R. of such untrue information to 
induce the purchasers to act to their detri- 
ment, amounted to fraudulent misrepresenta- 
tion oh the part of the vendor co. — London 
County Freehold & Leasehold Pro- 
perties, Ltd. V. Berkeley Property & 
Investment Co., Ltd., [1936] 2 All E. R. 
1039 ; 155 L. T. 190 ; 80 Sol. Jo. 652, 0. A. 

Artnotation : — Aa to (2) Consd. Anglo -Scottish Beet Sugar 
Corpn., Ltd. v, Spalding Urban District Council, [1037 J 3 
All E. R. 335. 

2267, Add. Annoiaiion : — Retd. Re Jubilee Cotton 
Mills, [1923] 1 Oh. 1. 

2268, Add. Annoiaiions : — Consd. Rand v. Craig, 
[1919] 1 Oh. 1 ; Kreditbahk Cassel G.m.b.H. 
V. Schenkers, [1927] 1 K. B. 826. 

2272. Add. Annoiaiion : — Reid, Aitchison v. Page 
Motors, Ltd. (1935), 154 L. T. 128. 

2273a. Liability for fraudulent preference by 
agent.] — If a principal leaves the control of 
his business in the hands of an agent so that 
the agent is employed to determine which of 
the creditors of the principal shall be paid, 
when they shall be paid, & why they shall be 
paid, a payment made by such an agent 
with an intention to prefer a creditor of his 
principal is, in the event of the bkpcy. of the 
principal, a fraudulent preference by the 
principal within 1914 Act, s. 44. It makes 
no difference that the agent liad not authority 
to sign the cheques he drew & presented to 
his principal, nor that the principal when 
signing them had no intention to prefer any 
creditor, but honestly believed the payments 
so made to be proper & in the ordinary course 
of business. 

A firm of buildem, having contracted to 
erect houses at S., employed T. as their 
salaried agent to control manage the 
purchase of & payment for building materials, 
& generally to supervise & advise the firm 
on flnanci^ matters in relation to the con- 


tract. The partners had no knowledge as 
to the terms upon which the materials sup- 
plied had in fact been purchased, nor were 
they aware of any of the circumstances 
relating to any payments they in fact made. 
They signed cheques drawn by the agent as 
& when he prepared & presented them, but 
the agent had no right tci make any payment 
except by cheques signed by his principals. 
The partners having become bkpts., it ap- 
peared in the bkpcy. proceedings that less 
than three months before the date of the 
receiving order, T., intending to prefer S. & 
Co., creditors of his princip^s & then well 
aware of his principals’ insolvency, x)re- 
sented to F., the managing partner, two 
cheques which T. had drawn & which F. 
signed without inquiry in the honest belief 
that T. intended iliereby to make proper 
payments but which were in fact intended & 
devoted by T., one to the extent of £100 in 
payment of a debt due by his principals 
under a contract other than the 8. contract, 
& the other to the extent of £647 in payment 
of goods delivered by 8. & Co. on credit 
terms not then exphed : — Held : the partners 
as principals were bound by the acts of their 
agent T. when he, acting within the scope of 
his tnnployment & as their agent, made the 
payments in question, & the act of the agent in 
making the payments with knowledge of the 
principals’ insolvency & with a view of giving 
a preference must be treated as the act of the 
principals. — Be Drabble Bros., [1930] 2 
Ch. 211 ; 99 L. J. Ch. 345 ; 143 L. T. 337 ; 
74 Sol. Jo. 464 ; [1931] B. & C. R. 200, 0. A. 

I 2280. Add. Annoiaiiona : — Dlstd. Dyster v. Ran- 
dall, [1926] Ch. 932. Refd. Said v. Butt, 
[1920] 3 K. B. 497, 

2282. Add, Annotations ; — Apld. Kleinwort, Sons & 
Co. V. Associated Automatic Machine Corpn., 
Ltd. (1932), 77 Sol. Jo. 12. Refd. Janvier v. 
Sweeney, [1919] 2 K. B. 316 ; Pratt v. 
British Medical Assocn., [1919] 1 K. B. 244; 
Kreditbank Cassel G.m.b.H. i?. Schenkers, 
[1927] 1 K. B. 826 ; Sim Life Assurance Co. 
of Canada v. Smith (W. H.) Son, Ltd. 
(1934), 150 L. T. 211 ; Aitchison v. Page 
Motors, Ltd. (1935), 154 L. T. 128 ; London 
County Freehold & Leasehold Properties, Ltd. 
V. Berkeley Property & Investment Co., [1936] 
2 All E. R. 1039. 

2284. Add. Annotations : — Consd. Janvier v. 
Sweeney (1919), 35 T. L. R. 220 ; Rand v. 
Craig, [1919] 1 Ch. 1 ; Mintz v. Silverton 
(1920), 36 T. L. R. 399; Kreditbank Cassel 
G.m.b.H. r. Schenkers, [1927] 1 K. B. 826; 
Britt V. Galmoye Sc Nevill (1928), 44 T. L. R. 
294 ; Reckitt v. Barnett, Pembroke & Slater, 
[1928] 2 K. B. 244. Dlstd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. R. 587; 
Consd. Slingsby v. District Bank, Ltd. (1931). 
48 T. L. R. 114, Apld. Kleinwort, Sous & 
Co. V. Associated Automatic Macliine Corpn., 
Ltd. (1932), 77 Sol. Jo. 12. Consd. Algemoenc 
Bankvereeniging v. Langton (1935), 40 Com 


PART DC. SECT. 4, SUB-SECT. 1.— A. 

2282 vU. Nealioence of 

aoent^e employee .] — An SAeni Is not 
personally responsible for damage 
dona by tbe negligence of those 
employed by him in tbe service of bis 
prinolnal, but the principal or those 
actually employed only are liable. — 


WiimtRMUTB V. Moulton (1922), 65 
D. L. R. 663.— CAN. 

2282 vUi. Deft, agreed 

to provide teams & men to cart goods 
for pltf„ & in performing snob con- 
tract caused damage to certain roads. 
Tbe county oounofl took proceedings. 
Sc obtained Judgment against pltf. 
for recovery of tbe expenses incurred 
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y tbe council by reason of the 
ELxnage caused by the oxtraordinary 
•afflo carried on by deft. On a olato 
F pltf. to be indemnified by deft, for 
le amount of the Judgment Held ; 
3 ft was pltf.^tt agent to do tbe carting, 
tbe llabUity to pay the d^oge 
>8ted on pltf. — B eog v. Hag^^n, (1921 } 
. Z. L. B. 220.— N.Z. 



Otm 2m-~8Sl7. MiNausE and Empire 

Oas. 247* Bdfd. Pratt v. British Medical 
Aesocn., [1919] 1 K. B. 244 ; Percy t?. 
Glasgow Corpn., [1922] 2 A. C. 299 ; Under- 
wood V. Bank of Liverpool, Same v, Barclays 
Bank, [1924] 1 K. B. 775 } Lloyds Bank r. 
Chartered Bank of India, Australia & China 
[1929] 1 K, B. 40 ; Sun Life Assurance Co 
of Canada v. Smith (W. II,) & Son, Ltd- 
(1934), 150 L. T. 211 ; Aitchison v. Page 
Motors, Ltd. (1935), 154 L. T. 128. 

2286. Add. AnnoiaUona Consd. Band v, Craig; 
[1919] 1 Oh. 1 ; Performing Right Soc. v. 
MitcheU & Booker, [1924] 1 K. B. 762. 
Held. Janvier v. Sweeney (1919), 35 T. L. R. 
226 ; Soanes v. L. & S- W. Ry. (1919), SS 
L. J. 3i, B. 524 ; Sun Life Assurance Co. of 
Canada v. Smith (W. H.) & Son, Ltd. (1934), 

150 L. T. 211. 

2287. Add. Annotation : — Refd. The Sylvan Arrow, 
[1923] P. 220. 

2287a. Forgery.] — Pltfs., exors. of a will, 

kept an exors.’ account with defts., & 
retained a firm of solrs., Messrs. C. & P., who 
used to assist tliem in matters connected 
with their testator’s estate. The acting 
ipember of the firm was one J. 0. Pltfs. 

In conference with J. 0. decided to invest 
through Messrs. J. P. &> Co., stockbrokers, 
a sum of £5,000, part of the estate lodged on 
deposit with defts. J. C. accordingly drew 
out a form of cheque for signature by pltfs. 

It was in the form “ Pay J. P. & Co. 
or order ” & was drawn on pltfs.’ deposit 
account with defts. The cheque was signed 
by pltfs. & left with J. 0. to be posted to 
J. P. &> Co. with instructions to invest the 
money. J. C.< instead of posting the cheque 
to J. P. iSc Co., fraudulently Inserted the 
words “ per C. & P,” in the blank space 
between the payees’ name St the words “ or 
order ” ; he then indorsed the document with 
the names C. & P. & paid it so altered & 
indorsed into the W. Bank to the credit 
of a CO. in which he was interested & which 
had an account at that bank. The docu- 


DiGEST SUPPLEMEISTT. 

meat was accepted without question by 
the W. Bank passed through the deai^ 
house, & the account of pltfs. with defts. 
was debited, & that of the co. with the W. 
B o-n k was credited, with the amount on the 
face of the document. In an action by pltfs. 
against defts. for conversion, negligence & 
breach of duty i—^Beld : pltfs. had not held 
out J. 0. as having authority to draw cheques 
on their behalf so as to estop thorn from 
asserting the fact that a document drawn 
by him & purporting to be a cheque signed by 
them had been materially altered by him 
after signature without their authority & 
was a forgery. — S ungsby r. Pistbict Bank, 
Ltd., [1932] 1 K. B. 544 ; 101 L, J. K. B. 
281 ; 146 L. T. 377 ; 48 T. L. R. 114 ; 37 
Com. Cas. 39, C. A. 

2292 . Add. Annotations : — Consd. J anvier v. 
Sweeney (1919). 35 T. L. R. 226 ; Rand r. 
Craig, [1919] 1 Ch. 1; Kreditbank Oassel 
G-M.b.H. V. Schenkers, [1927] 1 K. B. 820; 
Slingsby v. District Bank, Ltd. (1931), 48 
T. L. R. 114. Apld. Kleinwort, Sons & Co. 
V. Associated Automatic Machine Corpn., 
Ltd. (1932), 77 Sol. Jo. 12. Refd. Pratt v. 
British Medical Assocn., [1910] 1 K, B. 244 ; 
Mintz V. SUverton (1920), 30 T. L. R. 399 ; 
Percy v. Glasgow Corpn., [1922] 2 A. 0. 299 ; 
Underwood v. Bank of Liverpool, Same v. 
Barclays Bank, [1924] 1 K. B. 775 ; Aitchison 
V. Page Motors, hUl. (1935), 154 L. T. 128. 

2294. Add. Annotation : — -Refd. Bonham v. May- 
cock (1928), 138 L. T. 730. 

2295. Add. Annotation : — Held. Admiralty Com rs, 
V. National Provincial & Union Bank of 
England (1922), 127 L. T. 452. 

2309« Add. Annotation: — As to (1) Refd. London 
Joint Stock Bank v. Macmillan So Arthur, 
[1918] A. C. 777. 

2317. Add. Anyiotatiom : — Apld. Pratt v. Patrick, 
[1924] 1 K. B. 488. Consd. Parker v. Miller 
(1926), 42 T. L. B. 408 : Brooke v. Bool, [1928] 

2 K. B. 578. 


PART IX. SECT. 4, 8UB*SECT. 1.— B. 

22901 . Funds reaeived for invest • 
ment'^By looai tmythager of bank — 
ImproviderU investmsiit.] — Two per- 
sons who formed the local advisory 
hoard of deft. co. purchased on defts/ 
behalf for 57,000 the balance unpaid 
under an agreement for sale of sub- 
divided property, which amounted to 
about 57,500 taking the aeslimment in 
their own name “ as trustees." One 
of these persons, the local manager of 
deft. CO., had an Individual private 
client, plti., for whom he had invested 
money. Having 55,000 of pltt.'s 
money on band he invested It by 
buying a part interest in the assign- 
ment of agreement for sale, Sc a 
declaration of trust was made by the 
trustees In pltf.’s favour to the extent 
of 55,000 & interest. The Investment 
turned out badly 8c pltf. sued deft. co. 
for recovery of his money : — £l$ld : 
pltf. was entitled to recover,— Mc- 
Ckindlb «. London Scottish Cana- 
dian Investment Syndicate, (1922] 
3 W. W. B, 977 ; 70 B. L. H. 612.— 
CAN. 

part IX. SECT, 4. SUB-SECT. 

2317 Uft. 7 J-T-A motor 

bicycle, the property or deft., which 
was ridden by B., dcft/e brother, 
injured pltfs. Left.'s brother hod 
general permission tp ride the motor 
bicycle for himself or for deft., but he 
was never in deft. 'a employment. 


The jury found that the rider was 
acting as the agent or servant of deft, 
in the management of the motor bicycle 
at the time of the accident ; — Held : 
the jury’s findings & verdict must 
stand. — T hompson v. IIeynolds, Gib- 
«ON V. Reynolds, [1926] N. 131. — IR. 

2317 li b. .1 — Driscoll v. 

CoLLETTi, [1926] 2 D. L. R. 428 ; 68 
O. L. R. 444.— CAN. 

2317 li c. .1 — A man was 

knocked down & killed by a motor car 
owned by deft, whilst it was being 
driven by his son. The car was kept 
in a garage on deft.’e property which 
adjoined the son’s home. Deft, was 
not licensed to drive & had never been 
seen driving the oar, which on many 
occasions was driven by the son, who 
worked with his father. The accident 
took place whilst the cor was proceed- 
ing in the direction of the homes of 
dwt. Sc his son : — Held : the evidence 
waa not sufficient to establish as 
between deft. Sc bis son the relationship 
of principal Sc agent. — Goldman r, 
Barnfield (19^. 27 S. R. N. S. W. 
405 ; 44 N. S. W. W. N. 147.— AUS. 

2317 u d. .3— Fltf. eomded 

with doft.'e motor oar, which woe driven 
by J.. a son of deft.. Sc sustained serious 
injurleB. In answers to Interrogatories 
deft, admitted that she was the 
registered owner of the motor car; 
that her son 0. Sc her daughter H. were 
hcensed drivers: that she had pur- 
chased the oar for pleasure ; that she 
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paid for all the petrol Sc oil ; that her 
son J. resided vsdth her ; that she paid 
the rent for a lock-up garage, the key 
of which was kept by her son C. A 
witness stated that he saw J. driving 
his mother's car more than once prior 
to the day of the accident. Deft, 
denied that she knew that J, had a 
key of the garage in his possession on 
the day of the accident, or that she 
knew he had access to the key, Sc stated 
that she never at any time gave J. 
permission to drive her car, Sc that he 
never drove It to her knowledge : — 
Held : If the answer of the jury that 
J. at the time of the accident was 
driving the oar with the Implied 
authority of deft., amounted to a 
finding of agency, it must be set aside, 
on the ground that there was no 
evidence to support It.— Gibson v. 
O'Keeney, [1928] N. I, 66.— IR. 

2317 li e, * .] — A motor oar 

owned by deft, was, at the time of an 
accident, being driven by a person to 
whom It bod been lent by him : — 
Held : the mere proof of deft.'s owner- 
ship of the oar was not of itself sufficient 
to establish a primd facie case of 
liability on his part. — Ferguson v. 
Wagner (1926), 27 S. R. N. S. W. 9 ; 
44 N. S. W. W. N. 22.— AUS. 


' 2317 ii f, .1 — Evanoff V. 

WiNKLiai & Kelly, [1931 ] 2 W. W. K. 
676 ; 2 D. L. R. 932 ; a£fd.» [1931] 3 
W. iv. R. 177 ; 4 D. L. R. 910 I 26 
Alta. L. li. 40. r-CAN. 



2318« Add* Annoiaiim9 to (1) ReW, Pratt v, 
Patrick, [1924] 1 K. B. 488. AbIo (2) Consd. 
Brooke v. Bool. [1928] 2 K. B. 678. 

2318a. •] — Deft, was ia his motor car, 

with him, on his invitation, being two 
friends, E. «te P. E. drove the car, ^ owing 
to his negligence it collided with another 
vehicle, & P. sustained injuries from which 
he died. P.’s widow sued deft, under Fatal 
Accidents Act, 1846 {c. 93), for damages : — 
Held: as deft, was in the car, & there was 
no evidence that he had abandoned his right 
of control, he was liable notwithstanding 
that by a casual delegation he had entrusted 
its actual physical management & mechanical 
control to E. — Pratt v, Patrick, [1924] 
1 K. B. 488 ; 93 L. J. K. B. 174 ; 130 L. T. 
735 ; 40 T. L. R. 227 ; 68 Sol, Jo. 387 ; 22 
L. G. H. 186. 

231 Sb. Search for escape of gas.] — A land- 

lord of a lock-up shop, occupif*d by a tenant, 
had the tenant’s authority to visit the 
premises at night. The landlord occupied the 
adjoining premises, & a lodger, who had no 
authority to enter the shop himself, com- 
plained to him of a smell of escaping gas 
coming from the shop. The landlord & 
the lodger went into the shop together, &; the 
landlord commenced a search for the escape 
of gas with a naked light, which the lodger 
continued. Owing to the lodger’s negligent 
conduct, an explosion was caused, resulting 
in damage to the tenant’s goods on the 
premises : — Held : the landlord was liable 
for the damage on the ground (inter alia) of 
agency. — Brooke v. Bool, [1928] 2 K. B. 
578 ; 97 L. J, K, B. 511 ; 139 L. T. 376 ; 44 
T. L. R. 531 ; 72 Sol. Jo. 354, B. 0. 

Annotation : — Apld. Honey will & Stein, Ltd. v. Letrkln Bros. 

(London’s Commercial Photographers), Ltd., [lilSI] 1 

K. B. 191. 


v» uee ixim f^oo, A. u. 

2830. Add, Armotalions : — Aa to (1) Brftt V* 

Oalmoye & NeviU (1928), 44 T. L* R. 
Generally t Held. Poland v. Parr, [1927] 1 K. B* 
236. 

2337a. Imprisonment by foreign sovereign — Pro** 
cured by principal.] — Trespass lies for pro- 
curing by awe, fear, & influence, & contrary 
to his own inclination, a sovereign independent 
absolute prince to imprison pltf. — Kapael 
V, Verblst (1776), 2 Wm. Bl. 1055 ; 96 B. R. 
621. 

Annotations : — Reid. West v. Smallwood (1838). C Bowl. 
580 ; Companhia do Mocainblquo r. British South Africa 
Co.. De Sonsa v. Same, [18921 2 0. B. 368. 

2339. Add, Annotations : — As to (1) Consd. Per- 
forming Right Soc. V, Ciryl Theatrical 
Syndicate, [1924] 1 K. B. 1 ; Perfoiming 
Right Soc. V, Mitchell & Booker, [1924] 1 
K. B. 762. 

2339a. Fence — Omission to.] — Where, upon the 
diversion of a turnpike road after the new 
road had been completed, but before the old 
road was stopped up, the trustees, by the 
permission of B., broke down his fence to 
make a passage from the new road to the close 
of A., but did not put up a gate or fence to 
protect the latter close : — Held : the trustees 
were wrong-doers, & B. was responsible for 
then acts. — Winter v. Charter (1829), 3 
V Y. & J. 308 ; 2 Man. & Ry. M. C. 177 ; 148 
E. R. 1197. 

2405. Add. Annotation : — Refd. Croziei* v. Wishart 
& Co. & West^^rn Printing Services, Ltd., 
[1936 J ] AllE. R. 1. 

2415. Add, Annotation : — Refd. Newsholme v. 
Road Transport & General Insce. (1928), 
45 T. L. n, 123. 


2317 ii If. Allowing third 

party to dnve contrary to instructions — 
y^ncipal not liable.] — Wainio v, 
Bkacdseaijlt (Ont.), [1927] 4 D. L. R. 
liai.—CAN. 

2317 iih. LiabUUy of person 

in control of driver .] — ^If there fo Borae 
oue iu a motor car who, although not 
driving it, has the right to control the 
driver he Is under a duty to exercise 
that right & his failure to do bo may 
render him equally liable with the 
driver for damages caused by the 
letter’s negUgeuoe, even though said 
person is not the owner of the car,— 
Kapfr V. McLjsllan (Alta.), [J929] 
1 D. L. 11. 577 ; 1 W. W. It. 64.— -CAN. 


2317 Ii j. Wife of oumer.J— 

Shortt V. WONO (Sask.), [19291 4 
D. L. R. 077 ; 3 W, W. R. 72.— CAN. 


2317 li k. — .1 — Whenamere 

licence is given to another to drive 
one’s oar, & that other in driving it 
injures some person, the owner, apart 
from legislation, Is not responsible for 
damages. — H oward tj. Henderson 
(1929), 41 B. C. K. 441.— CAN. 

2317 ii 1. .] — In an action 

resulting from a motor-car acsoldent 
In the state of Washington when deft. 
T.’s cor was being driven by the deft. 
M. : — Held : the accident was due to 
the utter recklessness of M. ; be was 
under T.’s control although T. was 
asleep at the time of the accident; 
the relationship between T. & pitfs. 
who were passengers in the oar was 
a “ host-guest ” relationship* that 
of invitor Sc Invitee; und^ w law 
of Washington, as well as of British 


Columbia, pitfs. had on said findings 
a primd facie right to recover against 
both defts, ; Sc therefore, since neither 
the defence that pitfs. Sc defts. were 
engaged In a Joint adventure nor the 
defence of contributory nogli^iice was 
sustained, pitfs* were entitled to 
damages against both defts. — Wil- 
liams V. Tanq & Mitchell, Baker v. 
Tang & Mitchell. [1933] 2 W. W. IL 
113; 47 B. C. R. 81.— CAN. 

2817 ii m. Vehicle driven by 

co-<nimcr.l — One of two Joint-owners of 
a motor oar was ^Ity of negllgeut 
ilrivlng whereby pltf., who were guests 
In the cor, were injured. At the time 
of the accident the other joint owner 
was seated on the front seat beside the 
driver. During the journey they had 
been driving alternately, & the one not 
driving assisted the driver oocaBlonally 
by applying the emergency brake when 
necessary : — Held : the oo -owners wei'o 
jointly liable to pitfs. — Hammer & 
Luthmer V. Hammer & Lutumer, 
[19291 3 D. L. R. 273 ; 2 W. W. R, 130 ; 
41 B. 0. K. 65.— CAN. 

2317 11 n. .1— When a 

motor oar is being driven by the owner’s 
friend Sc the owner Is in the oar, the 
owner Is in control, & in the absence 
of proof that he has abandoned his 
rights & duties of control by contract 
or otherwise he is liable as principal 
for deonage caused by tho n^ligence 
of the driver. — Kingrose v. Hunter 
(1933), N. L. R. 442.— S, AF. 

2317 ii o. .]— When a 

motor-cw is being diiven by the 
owner’s friend Sc the owner is in the 
oar, the owner Is in control. Sc in tho 
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absence of proof that he has abandoned 
his rights Sc duties of control by con- 
tract or otherwise he is liable as 
principal for damage caused by the 
iiegUgence of the driver. — Ringrosk v. 
Hunter, [1933] N. L. li. 442.— S. AF. 

2319 i. Add *' reved., sub nom. 
Murray v. Jenkins (1898), 28 S. C. R. 
665.— CAN, ’’and delete the word “AUS.” 


PART IX. SECT. 6, SUB-SECT. 2.— B, 

23841. .1— A letter from 

an agent to his principal which ta 
uuTeiy a narrative of an interview 
between the agent Sc a third party, 11 
admiral l»lc In evidence at all, is not 
evidence against the jprincipal of a 
parol noceptance by the thfrd party 
of an otfer made to him. — 8 w^an r. 
Miller, ri919J 1 I. R. 151.— IR. 


PART IX. SECT. 6, SUB-SECT. 1.— B. 

2396 ii. — - Not to agent’s interest 
to disclose .] — ^Knowledge communi- 
cated to an agent of a foot which it 
was not the agent’s Interest to disclose 
it which he did not disclose to the 
principal cannot bo Imputed to the 
prln^pal. — ’T exas Co. t?. Boaibay 
Banking Co , Ltd. (3919), 24 C. W. Is. 
469.— IND. 

2408 ii. •] — IMouvt Hope 

Rural Munioicalitv v. Findlay, 
[19211 3 W. W. R. 668.— CAN. 

PART IX. SECT, 6, SUB-SECT. 2.— B. 

2428 iv. .] — Quebec Fede- 
rated Co-op. Co. v. I’armjiirs Fence 
C o., [1925J 2 D. L. R, 674 ; affg. 
Q. ix, 37 K* B. 345.— CAN. 


J.S. 
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2436. Add* AnnotaMon : — Generally, Refd, Sassoon 2448. Add. Annotaiion : — Retd. Edwards v. Porter 
V. International Banking Corpn.. [1927] A. 0. MoNeall v. Hawes, [1928] 2 K. B. 538. 

711. 

2446. Add. AnnotaMon : — Retd. dayton-Greene v. 2455. Add. AnnotaMon : — Retd. Be City Equitable 
Be OourviUe (1920), 36 T. L. R. 790. Fire Insce., [1925] Cb. 407. 


Part X. — Relations between 

2467. Add. Annotations : — As to {!) FoUd. Flatau, 
Dick &> Co. V. Keeping (1931), 36 Com. Gas. 
243. Retd. Churchill & Sim i;. Goddard, 
[1936] 1 All E. K. 675. 

2461a. .] — Applts., acting as del credere 

agents on behalf of a firm of timber exporters 
in Finland sold a cargo of timber to resp. 
Thereupon applts., in accordance with the 
contract of agency, paid the exporters the 
price of the timber, less their commission. 
In accordance with the contract of sale resp. 
acceiit/cd two bills of exchange di'awn by 
applts. for the price of the timber. Subse- 
quently resp. rightfully rejected the timber. 
On presentation of the bills of exchange 


Agent and Third Parties. 

resp. dishonoured his acceptances & applts. 
then brought this action to recover upon the 
bills of exchange: — Held: (1) applts. were 
not trustees or agents of the exporters in any 
way that would i)revent them recovering on 
the bills of exchange ; (2) the handing over 
of the shipping documents was good con- 
sideration for resp.’s acceptance of the bills ; 
(3) there was no failui’e of consideration for the 
bills which were not affected by the failure 
of the consideration under the contract for the 
sale of timber & applts. were entitled to 
recover. — CnuRCHiia. & Sim v, Goddahd, 
11937J 1 K. B. 92 ; [1936] 1 All E. R. 675 ; 
154 L. T. 586 ; .52 T. L. K. 356 ; 80 Sol. Jo. 
285 ; 41 Com. Cas. 309, C. A. 


PART IX. SECT. 6, SUB-SECT. 3. 

80 . In general.] — By coDferrlng 
authority upon his agent the principal 
rtves tliird persons the right to assume 
that they can deal with the agent In the 
matters covered by that authority 
until they receive notice of his autho- 
rity having been revoked, or at least 
until some circumstance arises wlilch 
In all reason should put them upon 
Inquiry, & this rule applies especially 
in favour of third parties who began 
to deal \vith the agent while hia 
authority did in fact exist. — Watson 
V. Powell, [1921] 2 W. W. R. 128; 
14 Sosk. L. R. 424 ; 68 D. L. R. 615.— 
CAN. 

vd. Owner leasing arm to former 
manager. ] — When an owner of land has 
permitted his employee to manage a 
farm & to dispose of the crop, from 
year to year, to an elevator co. & 
account for the proceeds, & the owner 
changes his course of dealing. Sc 
leases the land to the former employee 
on a crop-payment rental, the owner 
is not entitled to relief against the 
elevator oo. for the loss of his share by 
the lessee, unless notice of the change 
of relationship has been given to 
the co. — North American Finance 
Co. V. Western Elevator Oo. (1922), 
66 D. L. R. 467 ; 32 Man. L. R. 76 ; 
[1922] 2 W. W. R. 162.— CAN. 

Bf. Agent accepting goods after 
revocaiion.] — Applts., a Durban fiiun, 
entered through V. into contracts with 
faitners in Alexandria lor the supply of 
chicory. In 1917 V. had authority to 
accept chicory on behalf of applts., but 
when applts. entered into a contract 
with resps. for the 1918-1919 crop of 
chicory, this authority of V. had been 
withdrawn. Resps. tendered a con- 
signment of chicory, which was 
accepted at Alexandria after examina- 
tion by V., & sent to applts. at Durban ; 
but it was rejected by applts. as being 
unsound in terms of the contract. 
Prior to the sending off of this con- 
signment, applts. had notified all the 
farmers by circular that they would 
reject any chicory^ not “tip-top,** 
&; charge railage Sc storage to the 
senders : — BeH : the circulars should 
"have put resps. on inquiry as to V.*8 
authority. — Ellis Brown v. Van 
Rooyen, [1920] E. D. L. 81.—^. AF. 

Bg. Agent contracting after revooa' 
efon. 1— Deft, authorised his wife to sell 
land, but before the contract with pltf. 


was concluded he revoked his wife’s 
authority. The revocation was not 
communicated to pltf. : — Held : deft, 
was bound by the contract entered 
Into by his agent with pltf. — Wil- 
liams ». West. [1921] E. D. L. 352.— 
S. AF. # 

sh. Lapse of time putting third party 
on iv/niiry.] — Applt., a contractor, hod 
obtained a contract to work the O. 
quarry for a municinality, one of the 
terms being that he should not transfer 
any of the work to other persons with- 
out the consent of the engineer of the 
municipality. During the period June 
to Sept. 1920, reap., in response to 
ordera given over the telephone from 
the quarry, supplied applt. at the 
quarry with coal to the value of £35, 
which amount was duly paid by applt. 
Thereaiter no further coal was ordered 
until Jan. 1928, when certain further 
orders were received by resp. over the 
telephone for coal to be delivered at 
the quarry. The coal was delivered 
& the delivery notes were signed on 
behalf of the O. quarry. At this time 
applt. was no longer at the quarry, but 
had sublet the coutraot to S. & G. 
Applt. hod not given notice in any 
form of this fact. After delivery of 
portion of the coal, reap, inquired from 
the municipal engineer whether the 
contract had been sublet, &; upon 
receiving an answer in the negative 
supplied further coal to the quarry, 
making no attempt to communicate 
with applt. It was not disputed that 
orders had been given for the ooaJ by 
3. & G., & that as between tbemselveB 
& applt. they had no authority to bind 
the latter*3 credit ; — Retd : assuming 
3. Sc G. professed to act on applt. 's 
behalf, applt. oould not have reason- 
ably foreseen that a tradesman from 
whom he had ordered goods some 
eighteen months before over the tele- 
phone would act upon further telephone 
orders without communicating with 
him. Sc he was therefore not esto- 
from denying the authority of 8. & G. 
to find his credit, — Monzolx e. Smith, 
[19291 A. D. 382.— S. AF. 

PART X. SECT. 1, SUB-SECJT. 1,— 
A. (a) i. 

2467 1. Agent cannot sue.] — Pltf. sent 
to defte. a quotation for goods, written 
on paper headed, “ Niels Storaker, 
Eepresentative for Alliance E^ort Sc 
Import Oo., Christiania, Norway. 
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All orders Sc contracts are subject to 
the suppliers’ terms of contract. No 
order or contract Is firmly accepted 
until the suppliers have consented to 
book it.** In the letter he wrote : 
“ All orders are booked on the under- 
standing that my principals are given 
the option of shipping by steamer or 
sailing vessel.’* Defts. gave pltf. an 
order. Pltf. wrote to defts. saying : 
“ I have cabled the order over to-day 
& I hope soon to be able to give upon 
cable acceptance.** Subsequently he 
wrote : “I am glad In being able to 
inform you that the above-mentioned 
order has been booked by my princi- 
pals & will send you oflOiolal confirma- 
tion in due course.** Pltf.’s letters 
were all signed “ Niels Storaker ’’ 
without any qualification : — Held : 
pltf. was contracting merely as agent, 
not os principal, & was not entitled 
to sue on the contraot.—^STORAKBR v. 
SouTHousE Sc Long, Ltd. (1920), 20 
S. R. N. S. W. 190.— AUS. 

2467 ii. .] — An order for books, 

addressed to the publishers on a form 
apparently supplied by them, re- 
quested delivery through “ your dis- 
tributors,** contained an agreement to 
pay them (the distributors) at their 
office Sc provided that “ this order to 
bo binding shall be accepted by them.” 
The distributors supplied the books, & 
sued for the prioe : — Held : the action 
was not maintainable. — Wise v. Kerr, 
[1925] 1 W. W. R. 849 ; 36 B. C. B. 
ICl.— CAN. 

2467 iii. . — Barklbt v. 

WINNYC3HUK (Alta.), [19261 4 D. L. R. 
538 ; [1926] 3 W. W. R. 327.— CAN. 

2467 1. Agent real principal. ] — Where 
an agent names his principal &: makes 
the contract as agent on ms behalf, he 
cannot enforce it. even though he is 
the real principal, unless the other 
party has affirmed the contract with 
knowledge of the fact. — Glasgow v. 
Hood, [1920] N. Z. L. R. 686,— N.Z. 

PART X, SECT. 1, SUB-SECT, 1.— 
A. (a) ii. 

2471 Vi. — ^ Father dt son. h-A 
person acting for a disclosed principal 
in a contract Is not liable thereon, 
unless there be circumstances to show 
that he Intended to render himself 
liable. The fact that a son residing 
with his father telephones for a 
physician to come Sc, attend his father's 
servant who is 111, raises no presump- 
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2473* Add, Annotation : — Refd. Edwards v. Porter 
(1924), 41 T. L. B. 67. 

2474a. .] — The owners of a chaj^red ship 

sued the K. Coal Co. for demtirrage at the 
port of loading under a charterparty ex- 
pressed to be entered into ** between G. T. G. 
Sc Co,, owners' agents, Sc A, B. Co., Copen- 
hagen, charterers.^' The charterparty, which 
was on a printed form, provided for payment 
of demurrage by “ the charterers,’* Sc at the 
end of the charterparty the following stipula- 
tion was added in writing : “ Freight Sc de- 
muirage (if any in loading) to be paid in 
Glasgow by the K. Coal <3o., Ltd.’’ The 
charterparty was signed as follows : “ For 
the A. B. Co., Copenhagen, J, B, J., of the K. 
Coal Co., Ltd. For & by telegraphic 
authority of owners, for G. T. G. & Co., J. M., 
as agents only.” It was admitted that 
J. B. J. signed on behalf of the K, Coal Co. : — 
Held : (1 ) the K. Coal Co. were not by reason 
of the form of the signature made liable upon 
the chaiterparty ; (2) the clause in writing 
did not import a promise of liability sufficient 
to rebut any inference to the contrary from 
the form of the signature. — Kimber Coal Co. 
v. Stone Sc Rolfe, Ltd.. [1926] A. 0. 414 ; 
95 L. J. K. B. 601 ; 135 L. T. 161 ; 42 
T. L. R. 430 ; 81 Com. Cas. 333 ; 17 Asp. 
M, L. C. 37, H. L. 

2476a. .] — Marconi’s Wireless Telegraph 

Co., Ltd. v, ISewman, No. 188a, ante. 

2482a. Person selling “ as agent for ” named 


principal.] — James (Arthur) Sc Co. v. John 
Weston Sc Co., Ltd. (1929), 73 Sol. Jo. 484. 

2487a. .1— Pltf., a builder, did work on the 

order of H., a director of a co. for which pltf. 
had previously done work on H.’s order. As 
the work proceeded pltf. prepared estimates 
Sc addressed them to the co. whose name he 
had entered in his books. When the work 
was finished he was paid a sum on account, 
but when trying to get payment of the 
balance he was told that the work had not 
been ordered on behalf of the co., but for 
other principals. Thereupon he sued H. 
The judge found that H. impliedly undertook 
personal liability for the work, that pltf. 
gave credit to the co. up to a certain date, 
but did so under a mistaken impression, & 
that he never gave exclusive credit to them 
in such a way as to bind himself to look to 
them, Sc that he never gave credit to H. before 
the work was completed : — Held : H. was 
liable for the balance. — Gardiner v. Head- 
ing, [1928] 2 K. B. 284 ; 97 L. J. K. B. 766 ; 
139 L. T. 449, C. A. 

2501. Add. Annotations : — Retd. Phillips v. Brooks, 
[1919] 2 K. B. 243 ; Said v. Butt, [1920] 3 
K. B. 497 ; Lake v. Simmons, [1 927] A. C. 487. 

2502. Add, Annotation : — Consd. Dyster v. Ran- 
dall, [1926] Ch. 932. 

2504. Add. Annotation : — Consd. Kederi Akt. 
Transatlantics. Drughorn, [1918] 1 K. B. 394. 


tiojQ that tho son ofrrecs to pay for such 
services. — B leeckkr v. Stutsman, 
[19203 3 W. W. R. G44 ; 64 D. L. R. 
662.-~CAN, 

24831. Agent real principaZ.] — Pltf. 
signed an order for tho purchase of a 
tractor addressed to a co., for whom 
deft, claimed to have made the sale as 
aicrent only : — Held : deft, was liable as 
the real vendor, — Peterson v. Cush- 
man Motor Works, [1922] 2 W. W. R. 
1041 ; 67 D. L. K. 38.-— CAN. 

sk. Contract for work <£• labour .] — 
After judgrment by default on common 
counts for work & labour, etc,, deft, 
may show on the execution of writ 
of inquiry that ho contracted merely 
as affeut of the person to whom tho 
credit was given. — Faut.s v. Sargent 
(1846), 3 Kerr, 248.— CAN. 

PART X. SECT. 1, SUB-SECT. 1.— 
A. (b) ii. 

e i. ,] — Every person who in 

making a contract discloses the 
existence, hut not the name, of tho 
principal on whose behalf he is aotlng. 
18 personally liable on the contract 
to the other contracting party. — 
Gladub V. Waloh, [1918] 3 W. W. R. 
975 ; 43 D. L. R. 757.— CAN. 

• ii. Name disclosed hy third party .] — 
Under Indian Contract Act, s. 230, 
pltfs. as agents for on undisclosed 
principal, could personally enforce the 
contract. The expression “ where the 
agent does not disclose the name of 
the principal ** does not apply to a 
case where tho name of the principal 
is disclosed not by the agent, but by a 
third party. — KIapurti Magniram w. 
Panaji Dbrichand (1928), I. L. R. 
53 Bom. 110.— IND. 

2492 i. Agent real prindpaX.] — 
Where the owner in equity signs a 
contract for the sale of land ** as agent 
for the owner ** evidence is admissible 
to show that the person so contracting 
la the owner, Sc he is entitled to sue the 
purchaser without having given Mm 
notice prior to action brougnt that he 
W8b8 the pilndlpal, & not the agent. — 


V. BltAJOFORD, (19271 
S. A. S. R. 152.— AUS. 

si. Person contracting for ** buyer."*] 
— In pursuance of authority given hy 
deft, liis agents purchased sheep for 
pltf. In none of the telegrams between 
])ltf. & deft. *8 agents by whicti tlie 
purohase was arranged was deft, 
named, but the last telegram from the 
agents contained the words “ Buyer 
ooufirras sale : — Held : the words 
‘ Buyer confirms sale *’ showed that 
doft.’s agents were contracting as 
agents, & relieved them from personal 
liability on the ooutraot. — MuBitAY v. 
Hopkins, [1919] N. Z. L. II. 689.— N.Z. 

PART X. SECT. 1, SUB-SECT. 1,— 
A. (c) i. 

2497 V. .] — Where an agent for 

an undisclosed principal contracts on 
such terms as Import that he is the 
real & only principal, tho undisclosed 
principal cannot sue or be sued on 
the contract. — West v. Diuucan, 
[1921] N. Z. L. R. 617.— N.Z. 

2497 vi. Agent real principal,] 

— Where a person who purports to 
contract os agent for an unaisoloBed 
principal is in fact the principal in the 
transaction, it is not clear whether or 
not he is entitled to sue on the con- 
tract as principal. — G laboow v. Hood, 
[1920] N. Z. L, R. 686.— N.Z. 

2497 vii. Damage suffered by 

principal.] — In an action against ship- 
owners for payment of the balamoe of 
the contract price of goods for a ship, 
the shipowners counterclaimed for 
damages for breach of contract. In 
the course of the action it appeared that 
the sMpownors were not the registered 
owners of the ship, but merely acted 
as managers for a co. which owned 
her : — Held : as pltfs. had in the cir- 
oumstanoes elected to treat defts. as 
their debtors, defts. were entitled to 
counterclaim for damages although 
the damages had been suffered by 
the principals whom they represented. 
Sc not by themselves. — Oraiq & Co. 
V. BLAOKATBB, (1923J S. O. 472.— 
SOOT 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (c) ii. 

2510 xiv. .]— Where a person 

makes a contract In his own name 
without disclosing either the name 
or existence of a principal, he is 
primarily liable on the contract to the 
other contracting party, — G ladub v. 
Waloh, [1918] 3 W. W. R. 976 ; 43 
D. L. R. 757.— CAN. 


2510 XV. .] — In on action for 

the hire of a dredge obtained by deft. 

M. from pltf., relief was sought against 
deft. J. as undisclosed principal ; 
— Held: suspicious oiroumstancce in 
the relations between M. & J. were not 
sufficient to support the Judgment 
against J., In the face of the denial 
of defts. that any such relation 
existed. — N ova Scotia Dbedgino Co., 
Ltd. V. Musorave & Co. (1918), 62 

N. 8. R. 71 ; 40 D. L, R. 689.— CAN. 

2510 xvi. .] — An agent, who 

does not clearly indioate to the third 
party that ho is acting as an agent, is 
personally liable. — H ilis v. Swift 
Canadian Co., [1923] 3 D. L. R. 997. — 
CAN. 

2510 xvli. .] — Litchfield v. 

Saskatchewan & Battle Rtver Land 
& Developing Co. (Saak.) (1908), 7 
W. L. R. 475.— CAN. 

2510 xvUi. .] — West v. Dilli- 

OAN, No. 2497 V., ante. — N.Z. 

2510 xix. .] — MoCrea v. Bar- 
kan- Jenkins Commission Co, & Raby, 
[19.30] 2 W. W’. R. 52 : 3 D. L. R. 481 ; 
24 AJta. L. R. 521.— CAN. 


2610 XX. -.] — Agent Is per- 

moUy liable for the price of goods 
olees he can prove that the vendor 
new he was the agent of someone else. 
-Sbbocohi e. Moss, [1934] 4 D. L. R. 
) ; 7 M. P. R. 485.— CAN. 

2510 xxi. — -.1 — R., a shorthand 
liter, supplied L., a solr., with notes 
r evidence taken at the hearing of an 
Kiuiry before a certain commission. 
, who, at the Inquiry, was acting 
>r several clients, ordered the notes 
uhally but, when doing so, did not 
ate specifically that he was ordering 
mm on behalf of any of Ms clients. 
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2523a. Judgment obtained against undisclosed 
principal — Judgment unsatisfied.] — A per- 
son making a contract with an agent, who 
is acting on behalf of an undisclosed principal, 
cannot sue the agent on the contract after 
having obtained judgment upon it against 
the undisclosed principal, even though such 
judgment is still unsatisfied. — London 
Genkrad Omnibus Co., Ltd. v. Pope (1922), 
38 T. L. R. 270. 

2531. Add. Annotations : — As to (1) Refd. Ariadne 

S.S. Co. V. KcKelvie, [1922] 1 K. B. 518. 
As io (2) Refd. Universal Steam Navigation 
Co. V. McKelvie, [1923] A. 0. 192. 

2587. Add. Annotations : — Refd. Ariadne S.S. Co. 
V. McKelvie, [1922] 1 K. B. 518 ; Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. C. 192. 

2542* Add. Ayinotaiion : — Refd. Ariadne S.S. Co. 
V. McKelvie, [1922] 1 K. B. 518. 

2543. Add. Annoiatioyxs : — Consd. Kimbcr Coal Co. 
V. Stone <fe Rolfe, [1920] A. C. 414. Refd. 
Ariadne S.S. Co. v. McKelvie, [1922] 1 K. B. 
618 ; Universal Steam Navigation Co. v. 
McKelvie, [1923] A. 0. 492. 

2544. Add. Annotation : — Coilsd. Kimber Coal Co. 
V. Stone & Rolfe, [1926] A. C. 414. 

2545* Add. Annotations : — Refd. Ariadne S.S. Co. 
V. McKelvie, [1922] 1 K. B. 518 ; Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. 

2546. Ad,d. Annotations : — As to (1 ) Consd. Ariadne 

S.S. Co. V. McKelvie, [1922] 1 K. B. 5118 ; 
Universal Steam Navigation Co. v, McKelvie, 
[1923] A. C. 492 ; Kimber Coal Co. v. Stone 
& Rolfe, [1926] A. C. 414. As io (2) Apprvd. 
Universal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492. 

2546a. Unnamed principal.] — Appelts., 

Itfs. in the action, were EngUsh timber 
rokers. In Oct. 1929, they, as brokers 
acting on behalf of a foreign seller, sold to 
resp.. an English buyer, a quantity of timber. 
The contract of sale was signed by applts. 
as brokers & was expressed to be uiade “ on 
account of our principals,” but the name 
of the seller was not disclosed. Delivery 
was to be made by instalments, & the first 
instalment was accepted & paid for by 
resp. without question. The second instal- 
ment was then delivered, but before paying 
for it resp. discovered that the seller was a 
merchant at D. with whom ho had previously 
been in litigation & against whom he had a 
judgment which was still unsatisfied. Resp. 
thereupon refused to pay for the second instal- 
ment but offered to set off the price against 
so much of his unsatisfied judgment. Applts. 
liad meanwhile paid the foreign seller them- 
selves & had obtained the documents from 
him, and they brought this action in their 
owrn name to recover the price from resp. : — 
Held: dismissing the appeal (1) as applts. 
had only signed the contract in their capacity 
as brokers they had not themselves either 
rights or liabilities under it; &; (2) on tiie 
evidence there was no custom in the trade 
under which the ct. could imply an inde- 


pendent contract by the buyer to become 
liable to pay the brokers instead of their 
principals. — r^TAU, Dick & Co. v. Keeping 
(1931), 36 Com. Oas. 243, C. A. 

Anrioukion :^A8 to (2) Refd. Ohurchfil Sc Sim v. Goddard, 
(19363 1 All E. R. 675. 

2549. Add. Annotation: — As to (2) Refd. Ariadne 

S.S. Co. V. McKelvie, [1922] 1 K. B. 618. 

2549a. Agents also described as char- 

terers.] — A charterparty was expressed to be 
made “ between T. H. S. & Oo., agents for the 
owners ” of a steamer, “ & J. McK. & Co., 
charterers,” & was signed “ For & on behalf 
of J. McK. & Co. (as agents), J. A. McK.” 
The steamer was to load a cargo of coal on 
the Tyne & proceed to a foreign port, & 
provision was made for the payment by the 
charteroi's of demurrage in the event of the 
steamer being detained beyond the stipulated 
time either at the port of loading or at the 
port of discharge. The charterparty con- 
tained numerous other provisions imposing 
obligations on the charterers. The owners 
were aware at the time when the charter- 
party was signed that J. McK. & Co. were 
acting for other persons- In an action by 
the owners against J. McK. & Co. for demur- 
rage at the port of discharge : — Held : defts. 
having signed as agents were not liable as 
principals to pay demurrage, notwithstanding 
that they were described as charterers in the 
body of the charterparty. — Universal Steam 
Navigation Co. v. McKelvie (J.) & Co., 
[1923] A. C. 492 ; 92 L. J. K. B. 647 ; 129 
L. T. 395 ; 39 T. L. R. 480 ; 67 Sol. Jo. 
693 ; 16 Asp. M L. C. 184 ; 28 Com. Oas. 
353, H. L. ; affg. S. 0. stib nom. Ariadne S.S. 
Co., Ltd. v. McKelvie (J.) & Co., [1922] 
1 K. B. 618, 0. A. 

Armotaiiona : — Consd. Flatau, Dick & Co. v. Keeping (1931), 
36 (3om. Gas. 24>3. Refd. Kimber Coal Co. v. Stone & 
Rolfe, 11926] A. C. 414. 

2553. Add. Ayinotaiion : — Refd. Universal Steam 
Navigation Co. v. McKelvie, [1923] A. C, 
492. 

2559. For ” 2 C. & P. 145 ” read ” 2 C. & P. 124.*’ 

2563. Add. Annotations : — As to {i) Consd. Kimber 
Coal Co. V. Stone & Rolfe, [1926] A. C. 414. 
As to (3) Held. Universal Steam Navigation 
Co. V. McKelvie, [1923] A. C. 492. 

2564. Add. Annotations: — As to (l)Refd. Kimber 
Coal Co. V. Stone & Rolfe, [1926] A. C. 414. 
As to (2) Refd. Marconi’s Wireless Telegraph 
Co. V. Newman, [1930] 2 K. B. 292. 

2566. Add. Annotations : — Consd. Ariadne S.S. 
Co. V. McKelvie, [1922] 1 K. B. 518 ; Univer- 
sal Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. 

2567. Add. Annotations: — Consd. Kimber Coal Oo. 
V. Stone & Rolfe, [1926] A. 0. 414. Refd. 
Ariadne S.S. Co. v. McKelvie, [1922] 1 K. B. 
618. 

2571. Add. Annotations: — Overd. Universal Steam 
Navigation Co. v. McKelvie, [1923] A. 0. 492. 
Refd. Kimber Coal Oo. v. Stone & Rolfe, 
[1926] A. 0. 414. 

2575. Add. Annotation : — Consd. Benton v. Camp- 
bell, Parker, [1926] 2 K. B. 410. 


R, sued L. for the prlc© of the notes. 
At the hearing the presiding Judge held 
that he was not satisfied that a custom, 
imder which, in the circumstances, L. 
would he liable, had been proved. & 


granted a non-suit. On appeal ; — 
Held ; the trae question for determina- 
tion was whether the contract between 
the parties was such that deft., when 
ordering the notes, made it clear that 
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he was not to bo personally liable. 
Therefore, the non-suit should be set 
aside. — ^R utter v. Linton (1935), 
35. S. R. N, S. W. 132 ; 62 N. 8. W. 
W. N. 13.— AUS. 
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2576.. Add^ AnnotaMon Expld. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

2577. Add. Annotation : — As to {^) Refd. Westa- 
cott V. Hahn, [1918] 1 K. B. 495. 

2583. Add Annotation: — As to (2) Refd. TTniver- 
sal Steam Navigation Co. v. McKolvie, 
[1923] A. C. 492. 

2584. Add. Annotation : — Refd. The Lizzie, [1919] 
P. 22. 

2585* Add. Annotation : — As to (1) Refd. Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. 0. 492. 

2691. Add. Annotation : — Refd. Ariadne S.S. Co. 
r. McKelvie, [1922] 1 K. B. 618. 

2594. Add. Annotation : — As to (2) Refd. Bennett 
r. Whitehead, [1926] 2 K. B. 380. 

2695. Add. Amiotation : — Dlstd. Drughom v. 
Rederiakt. Trans- Atlantic, [1919] A. C. 203. 

2597. Add. Annotation : — As to (1) Consd. Kimber 
Coal Co. V. Stone & BoUe, [1926] A. C. 414. 

2599. Add. Annotation : — Refd. Ariadne S.S. Co. | 
V. McKelvie, [1922] 1 K. B. 518. 

2606. Add. Annotations : — Dlstd. Drughorn v. 
Rederiakt. Trans-Atlantic, [1919] A. C. 203. 
Refd. Rederiakt. Argonaut v. Hani, [1918] 

2 K. B. 247 ; Collins v. Associated Greyhound 
Racecourses, [1930] 1 Ch. 1. 

2608. Add. Annotations: — Refd. Vande- 
pitte V. Preferred Accident Insurance Co. of 
New York, [1933] A. C. 70; Harmer v. 
Armstrong, [1934] Ch, 05. 

2609. Add. Citations : — Rederiaktiebolaget 

Argonaut v. Hani, [1918] 2 K. B. 247 ; 87 
L. J. K. B. 999 ; sub nom. Argonaut v. 
Hani, 14 Asp. M. L. C. 310. I 

Add. Annotation : — Refd. Drughorn v. Rede- 
riaktiebolaget Trans- Atlantic, [1919] A. C. 
203. 

2609a. .] — The description in a cbarterparty of 

one of the contracting parties as “ charterer 
does not, of itself, designate him as the only 
person to ftll that position. 

An action for breach of charterparty was 
brought by persons claiming to be the un- 
disclosed principals of a party described in 
the contract as “ charterer, ’ & objection was 
taken to the admission of evidence that pltfs. 
were in fact the charterers, on the ground 


that such evidence would contradict the 
written contract ; — Held : the evidence was 
admissible. — Drughorn (P.), Ltd. v. Rede- 
RIAKTIEBOLAGET TrANS -ATLANTIC, [1919] 
A. 0. 203 ; 88 L. J. K. B. 233 ; 120 L. T. 
70 ; 36 T. L. R, 78 ; 63 Sol. Jo. 99 ; 14 
Asp. M. L. C. 400 ; 24 Com. Cas. 45, H. L. ; 
affg. S. C. 8%fh nom. Rederi Akt. Trans- 
ATTANTic V. Drughoun, [1918] 1 K. B. 394, 
C. A. 

Annotation: — Consd. Ariadne S.S. Co, v. McKelvie, (1922] 
1 K. B. 618. 

2610. Add. Annotation: — As to (2) Refd. Keen v. 
Hear (1920), 124 L. T. 19. 

2613. Add. Annotations : — Refd, Wilson v. United 
Counties Bank, [1920] A. C. 102 ; Harmer v. 
Armstrong, [1934] Ch. 65. 

2620. Add. Annotation : — Refd. Ariadne S.S, Co. 
V. McKelvie, [1922] 1 K. B. 518. 

2629. Add. Annotation: — Refd. Harmer v. Arm- 
strong, [1934] Ch. 05. 

2634. Before this case, after “ See, now. Bills of 
Exchange Act, 1882 (c. 61), s. 26,*' add ( 
generally. Bills of Exchange, Vol. VI., 
pp. 112-114.*’ 

2635. Add. Annotations : —Refd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301 ; Kimber Coal 
Co. V. Stone (fe Rolfe, [1926] A. C. 414 ; Kettle 
V. Dunster & Wakefield (1927), 43 T. L. R. 
770. 

2639. Add. Annotation : — Refd. Pocahontas Fuel 
Co. V. Ambatielos (1922), 27 Com. Cas. 148. 

Add. Annotations : — Refd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301 ; Kettle v. Dun- 
ster & Wakefield (1927), 43 T. L. R. 770. 

2658. Add. Citations : — sub nom. Crew v. Petit, 3 
Nev. & M. K. B. 456 ; 2 Nev. & M. M. 0. 309. 
Add. Annotation : — Refd. Elliott v. Bax- 
Ironsido, [1925] 2 K. B. 301. 

2664. Add. Annotation: — As to (1) Refd. Kimber 
Coal Co. V. Stone & Rolfe, [1926] A. O, 414. 

2665. Add. Annotations : — Consd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301 ; Kettle v. Dun- 
ster Wakefield (1027), 43 T. L. R. 770. 

2666. Add. Annotation : — Generally, Refd. Kettle 
V. Dunster So Wakefield (1927), 43 T. L. R. 
770. 


PART X. SECT. 1. SUB-SECT. 1.— 
B. (0) i. 

2591 111. .3 — Where a wife con- 
tracting for the sale of a house signed 
u document in her own name without 
any Indication that she was acting as 
agent for her husband, & expressly 
purported as owner to contract for 
Dayment to pltf. of the oommlsaion 
on the sale thereof; — Held: parol 
evidence was not admissible in an 
action against the husband to show 
that she was in fact acting as agent. — 
KaTZMAN V. OWNAHOMB RTCALTY CO., 
[1924] 1 T). L. II. 201 ; 25 O. W. N. 
333.— CAN. 


PART X. SECT. 1, SUB-SECT. 1.— 
B. (0) ii. 

2698 il. .] — Where a contract is 

entered into by an agent In his own 
name &; the terms thereof clearly 
Indicate personal liability the agent 
Is personally bound by the contract, 
regardless of his intention, unless it 
con bo shown by extrinsic evidence 
that there was on express agreement 
that the agent should not be liable &; 


that the contract rendering him liable 
was so drawn by mistake. — Currie v. 
Rural Municipality of Wreford, 
No. 280, & Lashkr, (1918] 1 W. W. R. 
315 ; 39 D. L. R. 516 ; II Sask. L. R. 
22.— GAN. 

sm, Sale of 8kare8.]—An in- 

vestor purchased from a chartered 
afjcouutarit 160 shares in a co., paid the 
price therefor, & received from the char- 
tered accountant a receipt, which ac- 
knowledged payment of the price of 160 
^ares Sc concluded witli those words; 
^ the transfer for which will be sent 
you for signature In duo course.” 
In an action at the Instance of the 
purchaser against the chartered ac- 
countant for transfer of the shares 
or repayment of the price deft, denied 
liability, averring that his position In 
the transaction was merely that of an 
agent for a disclosed principal ; — 
Held : on the terms of the receipt 
deft, was personally liable to imple- 
ment the contract of sale. Sc it was 
incompetent tor him to adduce parol 
evidence to show, in oontradlotlpn of 
its terms, that he was merely an agent. 
—Lindsay v. Cbaig. (19191 9. C. 139 ; 
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66 So. L. R. 93 ; (19181 2 S. L. T. 321. 
—SCOT. 


PART X, SECT. 1. SUB-SECT. 2.— C. 

b i. .] — A clause in a 

document under seal purporting to 
bind a person as principal of one of 
the partiOB, cannot so bind him where 
the deed was not executed by him 
or executed in his name. — Battle 
Creek Toasted Corn Flake Co. v. 
Kellogg Toasted Corn Flake Co., 
(19231 4 D. L. R. 543.— CAN. 


PART X. SECT. 1, SUB-SECT. 3.— 
B. (b). 

si. General ntir.}— The name of a 
person or firm to be charged upon a 
negotiable instrument should be clearly 
stated on the face or on the back of the 
document. A promissory note was 
signed by a ohetty who was alleged 
to be the agent of applt. firm. The 
ohetty signed It In his own name Sc it 
contained no promise by applt. firm 
to repay the loan : — Held : the firm 
was not liable. — P. R. M. P. R. 
Chkttyar V. Muniyandi Servai 
(1932), I. L. K. 10 Ran. 267.— IND, 



Cases 2686— 2788a. Ekglish anb Empire Digest Supplement, 


2686. Add, Annoiaiiona : — Retd. Weiss, Biheller & 
Brooks V, Parmer, [1923] 1 K. B. 226 ; West- 
minster Bank v. Hilton (1926), 136 T. 315. 

2695. Add, Annotations : — As ) Overd. Univer- 

sal Steam Navigation Oo. v, McKelvie, [1923] 
A. C. 492. Generally, Refd. Kimber Coal Co. 
V. Stone & Rolfe, [1926] A. C. 414. 

2701. Add, Annotation : — Consd. Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

2712. Add. Annotation : — Refd. Greenwood v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

2726. Add. Annotations : — As to (2 ) Held. Public 
Works Comrs v. Pontypridd Masonic Hall 
Oo., [1920] 2 K. B. 233. Generally, Consd. 
Gillegban v. Minister of Health (1931), 47 
T. L. R. 439. Refd. Rowland v. Ait Council 
(1923), 39 T. L. R. 228. 

2726a. Minister of Health — For breach of contract.] 

— By Ministry of Health Act, 1919 (c. 21), 
8. 7 (1 ), “ The Minister may sue & be sued by 
the name of the Minister of Health, & may for 
all purposes be described by that name ” : — 
Held : this provision does not enable an 
action to be brought against the Minister for 
alleged breach of a contract made by the 
Minister as a servant of the Crown, h the 
proper remedy is against the Crown by 
petition of right. — Gitj.bghan v. Minister 
OP HEAI.TH, [1932] 1 Ch. 86 ; 101 L. J. Oh. 
81 ; 146 L. T. 231 ; 47 T. L. R. 439. 


2727. Add. Annotations : — Consd. Gilleghan v. 
Minister of Health (1931), 47 T. L. R. 439, 
Refd. Public Works Comrs. v. Pontypridd 
Masonic HaU Co., [1920] 2 K. B. 233. 

2729. Add. Annotations : — Folld. Hosier v. Derby 
(Earl), [1918] 2 K. B. 671. Refd. China 
Navigation Oo. v. A.-G. (1932), 48 T. L. R. 
376. 

2731. Add. Annotation : — Refd. Johnstone v. Ped- 
lar. [1921] 2 A. C. 262. 

2782. Add. Annotation : — Refd. China Navigation 
Oo. v. A.-G. (1932), 48 T. L. R. 376. 

2733a. For declaration as to meaning of con- 

tract.] — By a contract made between pltfs. 
& the Secretary of State for War the Secretary 
of State hired from pltfs. a steam engine & 
hay press upon the terms that the engine 
should be used only for the purpose of work- 
ing the press. Pltfs. brought an action 
against deft., who was Secretary of State for 
War at the date of the writ, but at the date 
of the contract did not nor did he now hold 
that office, alleging that deft, had im- 
properly used the engine for other than the 
specified purposes, & claiming a declaration 
that pltfs. were entitled to compensation 
for the improper use of the engine, & certain 
other declarations as to the construction & 
meaning of the contract : — Held : the action 
was not maintainable. It could no more be 


PART X. SECT. 1, SUB-SECT, 4.— 
B. {a). 

an. Failure of foreian principal to 
•perform corUraci.] — Defts., acting on 
Dohalf of a forel^ shipowner, who pro- 
poBcd to estaDllsh a service from 
Halifax to Havana Sc other southern 
ports, contracted in their own name 
with pltf. to provide space on the ship 
for a shipment of timber to he carried 
from Halifax to Buenos Ayres. The 
proposed service was abandoned by 
the shipowner, so that the contract 
entered into by defte. could not be 
performed : — Held : thei*e having been 
failure on defts.’ part to. disclose that 
they were merely acting in the capacity 
of agents for a foreign principal, they 
were liable to pltf. for damages result- 
ing from cancellation of tbe ship's 
sailing. — Shepard & Morse Lumber 
O o. Incorporated v. Mathers (I. H.) 
& Son, [1926] 2 D. L. R. 457 ; 68 
N. S. R. 466.--CAN. 

PART X. SECT. 1, SUB-SECT. 4.— E. 

2709 iii. Principal undiaclosed — 

Principal no right to sue .] — Cohen v. 
Dominion Atlantic Ry. Co. (1931), 
3 M. P. R, 495 ; affd., 11931] S. C. R. 
715 ; [1932] 2 D. L. R. 815.— CAN. 

PART X. SECT, 1, SUB-SECT. 5. 

2712 ii. On behalf of unincov 

orated body.] — An officer of a brother- 
ood lodge, an unincorporated body, 
who as such officer on behalf of the 
lodge borrows money & signs docu- 
ments purporting to obligate it to 
repayment, is personally liable for 
repayment, having contracted for a 
principal who had no existence In law. 
— PlNLAT V. BULOK, [1921 j 2 W. W. R. 
907.— CAN. 

2712 iil. — - .] — A person can- 
not be the agent of a projected but 
actually as yet non-ezisteiit oo., & 
the CO. when formed cannot take 
advantage of any contract entered 
into by a person purporting to act 
as its agent, whether by attempted 
ratification or otherwise ; hut a person 
may make a provisional contract not 
to become binding — i.e. not to be 
a contract at all — unless Sc until the 
oo. becomes entitled to commence 


bu.sluess. — Hudbon-Mattagami Ex- 
ploration Mining Co. v. Wettlauper 
Brothers. Ltd., [1928] 3 D. L. P. 
661 ; 62 O. L. R. 387.— CAN. 

2712 Iv. .) — A CO. cannot 

be bound by any contract made on its 
behalf before it comes into existence, 
nor can it, subsequent to its formation, 
ratify such a contract. — Wearne 
Brothers v. Russa Engineering 
Works (1928), I. L. R. 7 Ran. 144.— 
IND. 

«p. BUI of erchange accepted — In name 
of non-existent company.} — Deft., a 
member of a firm, H. Sc 8 ., represented 
& warranted to pltf, that H. Sc S. Co., 
Ltd., were an incorporated co. & that 
he was authorised by it to accept a 
bill of exchange as agent. He 
accepted a draft in tbe name of the 
co. Sc pltf. upon the faith of such 
assertion & warranty discounted the 
draft. H. Sc S. Co., Ltd., wore not 
then an incorporated oo. : — Held : 
deft., by his acceptance of the draft 
in the name of a non-existing corpn., 
warranted Sc represented that there 
was such a oorpn. in existence Sc that 
he had authority to accept the draft 
for that oo.. Sc not having any such 
authority, he was personally liable 
for the amount of the draft Sc the oosue 
& expenses incurred by pltf. In en- 
deavouring to collect same from H. 
Sc 8. Oo., Ltd. — Bank of Nova Bootu 
V. Hatfield (1920), 48 N. B. R. 13 ; 
68 V. L. R. 130.— CAN. 

sq. Purchase of goods on behalf of 
firm — Firm having disposed of business. 1 
—Pltfs., owners of an apple orchard, 
wei*e visited by C., acting for deft, co., 
who represented to pltfs. that he was 
buying on behalf of N. & L.. a firm 
which had been well-known to pltfs. 
in previous years as buyers of ajmles, 
& was represented to pltfs. by C., os 
“ all right, solid as a rook ” Sc “ hod 
been running since 1847.** A paper was 
produced & signed by pltfs. containing 
particulars of the proposed sale & 
purporting to be mode between pltfs., 
as sellers, & N. & L., or their agents, 
as buyers. Pltfs. delivered their 
apples to deft., Sc received payment on 
account In cheques of deft. oo. At the 
time of the transaction N. & L. had 
gone out of business, having disposed 
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of the same to another oo., which 
after changing Its name several times 
had gone into liquidation : — Held : 
deft, co, was liable to pltfs, for the 
balance remaining unpaid on account 
of the sale. — B rennan v. Berwick 
Fruit Co., [1928] 1 D. L. K. 648 ; 69 
N. 8. R. 510.— CAN. 


PART X. SECT. 1. SUB-SECT. 6.— 
A. (a). 

2730 i. Secretary of State for India — 
Contract for supply of goods by Com- 
manding Officer — Contract ultra vires.] 
— Pltf. having entered into a contract 
for the supply of horses’ food with the 
officer commanding the depot of a 
cavalry regiment, sued the Secretary of 
State for the balance due to him mider 
the contract : — Held : an officer com- 
manding a depot, not being one of the 
offlciers authorised by the Governor- 
General in Council under Government 
of India Act, 1915, s. 30 (2), to enter 
into contracts on behalf, of the 
Secretary of State, the contract sued 
upon was ultra vires Sc could not be 
enforced against the latter. — Secre- 
tary OP State v. Sarin & Co. (1929), 
1. L. R. 11 Lah. 375.— IND. 

or. Who is Croivn servant or agent — 
Contractor.] — Resp. co. entered into a 
contract with the Minister of Railways 
& Canals, as representing the Crown, 
for the enlargement of the L. Canal. 
Applt. oo. had obtained mider a lease 
from the Govt, the right to lay Sc main- 
tain a gas main across the solum of the 
canal. Clause 6 of tbe lease stipulated 
that, in the event of Its gas main being 
from any cause injured, applt. co. was 
to have no claim or demand against 
“ His Majesty, His servants or agents.** 
During the execution of tbe contract, a 
break occurred In the gas main, & 
applt. co. claimed damages alle^ng 
negligence of the resp. co. in dredging 
the bed of the canal ; — Held : resp. oo. 
was not a ** servant ** or an ** agent ” 
within the contemplation of clause 6 
of the lease Sc was therefore liable In 
damages. — ^Montreal Light, Heat & 
Power Co. v. Quinlan & Robertson, 
Ltd., [1929] 3 D. L. R. 668 ; S. C. R. 
386 ; revg., 44 Que. K. B. 230 ; c^g., 
63 Que. S. O. 436 ; 31 Rev. Leg. 450.-^ 
CAN. 



VoL L — ^Agency. Casei 2788a-~2766a. 


brought against a servant of the Crown for 
a declaration as to what the contract meant 
than for substantive relief upon the contract 
itself, — H osibii Bbothkbs r. Derby (Earl), 
[1918] 2 K. B. 671 ; 87 L. J. K. B. 1009 ; 119 
L. T. '361 ; 34 T. L. R. 477, 0. A. 

2734. Add. Annotaiione : — Consd. R, v. Income Tax 
fecial Purposes Comrs., Ex p. Dr. Bamado’e 
Homes National Incorporated Asaocn., [1920] 

1 K. B. 26. Refd. China Navigation Co. v. 
A.-G. (1982), 48 T. L. R. 375. 

2740a. To mess.]— Brown v . Doyle 

(1788), 3 Camp. 61, n. ; 170 B. R, 1302. 

2742a. On order of secretary of mess 

committee.] — L asceili.es t>. Rathbun, No. 
704a, ante. 

2748. Add. Annotation : — Consd. Edwards v. 

Porter (1924), 41 T. L. R. 67. 

2749. Add. Annotations: — Consd. Edwards v. 
Porter, McNeall v. Hawes, [1923] 2 K. B. 
538 ; Edwards v. Porter (1924), 41 T. L. R. 
57. Apld. British Russian Gazette & Trade 
Outlook, Ltd. V. Associated Newspapers, Ltd., 
Talbot V. Associated Newspapers, Ltd., [1933 

2 K. B. CIO. 

2751. Add. Annotation : — Refd. Edwards v. Porter. 
McNeall v. Hawes, [1923] 2 K. B. 538. 

2752. Add. Annotations: — Apld. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 016. Refd. 
Edwards v. Porter, McNeall v. Hawes, [1923] 
2 K. B. 538. 

2763. Citations For P. C.’’ read “ H. L.»’ 

2753a. Sale of goods — Principal not entitled 

to sell.] — Where an agent purports to make 
a contract for a principal to buy goods, 
whether ascertained or not, or to sell unascer- 
tained goods, disclosing the fact that he is 
acting as agent, but not disclosing the name 
of his principal, he is personally liable to the 
purchaser if it afterwards appear that the 
principal had no right to sell, it being pre- 
sumed that the purchaser would be unwilling 
to contract solely with an \mknown man. 
But this presumption does not exist where a 
specific chattel is so sold, it being impossible 
to suppose that a purchaser would impose or 
an agent accept such a liability. — Benton v. 
Campbell, Pajxker Co., [1925] 2 K. B. 
410 ; 94 L. J. K. B. 881 ; 134 L. T. 60; 89 
J. P. 187; 41 T. L. R. 662 ; 69 Sol. Jo. 842. 
D. C. 

2755a. Authority to compromise action.] — 

T., who owned a x)aper, formed a co. with a 
capital of £500 in £1 shares, & transferred his 


paper to the co. in consideration of the 
allotment to him of the 600 shares. T. gave 
Miss P., who was the editor of the paper, 
475 shares, retaining 25 shares himseft. T. 
& Miss P. were the directors of, & the only 
shareholders in, the co. Defts. published in 
one of their papers two articles which T. 
considered to be a libel upon himself & the 
co. to which he had transferred his paper. T, 
&: the co. commenced actions for libel 
against defts. There was a meeting between 
T. & H., a representative of defts., with the 
object of settnng the litigation, & eventually 
terms of settlement were arranged on 
Oct. 10, 1932, & initialled by T. & fi. The 
terms, which were headed with the names of 
two actions, provided : “I accept the sum 
of 1,000 guineas on account of costs & ex- 
penses incurred in full discharge & settlement 
of my claims against ” defts. “ & the claims 
of the ” co. the officers of that co., arising 
out of the articles published in the Daily 
Mail ... &> I will forthwith instruct my 
solrs. to serve notice of discontinuance, or 
to take such other steps or to agree to such 
other steps being taken to end the proceedings 
now pending.’* Provision was also made for 
a lottor in the terms of an agreed draft to be 
written to T. by H. Pltf. co. & Miss P. did 
not agi'ee to the proposed settlement, 
although defts. were ready & willing to carry 
out the settlement, & the actions proceeded 
to trial. Defts. counterclaimed against T. 
for breach of warranty of authority. The jury 
returned a verdict for both T. & pltf. co., & 
judgment was entered for each of pltfs. with 
costs. The Ct. of Appeal, however, held that 
the alleged libel was not a libel on pltf. co., 
& sot aside the judgment in favour of pltf. 
co. Q^Tie judge at the trial held that T. 
represented & warranted that he had 
authority to settle the action on behalf of 
pltf. co., whereas in fact he had no such 
authority, & defts. were entitled to an inquiry 
as to the damages they had thereby sustained. 
Defts. appealed {inter alia) by leave of the 
trial judge, on the question of costs in both 
actions. Pltf. T. appealed against the 
judgment against him for damages for breach 
of warranty of authority on the ground that 
ho had never represented that he had 
aTithority to settle the action on behalf of 
pltf. CO., &; because the transaction relied 
on in the counterclaim was only an executory 
accord giving rise to no rights : — Held : 
inasmuch as T. warranted that he had the 
authority that he professed to have, whereas 
in fact he had not that authority, he had 


PART X. SECT. 1, SUB-SECT. 7.~-A. 

2748 V. .] — In an action for 

breach of warranty of authority, the 
oanso of action Is the breach of the 
express or Implied promise of the person 
who assumes to act as asrent that he 
bos authority so to act, the con- 
sideration necessary to make that 
promise binding being found in the 
action of the other p^y In entering 
into the contract, Pltf. in such an 
action need not establish that he 
believed deft.'s representation that he 
had authority, though it must appear 
that he acted in reliance upon ft. — 
Lboco V. Bbown, [19231 V. L. R. 440. 
— AUS. 

2748 vi. .] — Brooks, Ltd. v. 

Claude Neon General Advertising, 
Ltd., [10321 2 D. L. R. 45.“-<JAN. 


2748 vii. .] — Deft., who at the 

time was president & majority eharo- 
holdor of the R. oo., signed in the name 
of the CO. a contract with pltf. for the 
sale & installation of an oil burner for 
the purpose of heating a building which 
was owned by deft. & rented to the K. 
co. The burner was installed, but the 
CO. denied liability on the contract &, 
after setting up a defence to an action 
thereon, went into bkpoy. Pltf. then 
sued the present deft, for damages for 
broach of warranty of authority. The 
judge held that deft, was the real pur- 
chaser & gave judgment against him 
for the purchase price ; leave being 
given to pltf. to amend the statement 
of claim to accord with the evidence & 
the Judgment. Deft, appealed & pltf. 
cross-appealed for judgment for breach 
of warranty of authority : — Held : th<‘ 
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appeal should be allowed on the 
grounds that deft, was not the real 
purchaser & pltf. had not made out 
a case against him of breach of war- 
ranty of authority. — F ess Oil Bur- 
ners OP Canada, ltd. v. Hutghinos, 
[1933] 2 W. W. R. 141 *, [1934] 1 D. L. R. 
335 ; 41 Man. L. K. 307.— ’CAN. 

stl LioidlUv for return of deposit A — 
Where a person, falsely representing 
himself to be the agent for the owner of 
certain land, entered iuto a contract 
for the sale thereof, &; received a deposit 
on account of the purchase money, but 
the vendee could not obtain s^clfio 
performance of the contract ; — Held * 
Uis remedy against the agent for the 
return of the deposit waa at law, & 
that a bill for that purpose would not 
lie. — Graham t?. Powell (1868), 15 
Or. 327.— CAN. 
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broken his warranty was liable in damages. 
— British Ritssian Gazetted Sc Trade Out- 
look, Ltd. V, Associated Newspapers, 
Ltd. ; Talbot v. Associated Newspapers, 
Ltd., [1933] 2 K. B. 616 ; 102 L. J. K. B. 776 ; 
149 L. T. 646, C. A. 

2767. Add* Annotation : — As to {\) Consd. Edwards 
V. Porter (1924), 41 T. L. R. 67. 

2761. Add* Annotation : — Aa to (3) Refd. Edwards 
V. Port»er, McNeall v* Hawes, [1923] 2 K. B. 
638. 

2763. Add* Annoiatitma : — As to (1) Refd. Edwards 
V, Porter, McNeall v, Hawes, [1923] 2 K* B. 
638 ; Edwards v* Porter (1924), 41 T. L. R. 
57. Aa to (2) Refd, Be Wingfields, [1923] 2 
K. B. 112. 

2764. Add. Annotations : — ^Refd. Russian & English 
Bank v* Baring Bros. & Co., [1935] Oh. 120 ; 
Watts v* Official Solicitor, [1936] 1 All E. R. 
249. 

2769. Add. Citation .—-13 Asp. M. L. C. 463. 

2776a. Acceptance subject to ratification.] — 

Watson v* Davies, No. 1001a, ante* 

2777. Add* Annotations : — Consd. Edwards v* 
Porter. McNeall v* Hawes, [1923] 2 K. B. 638. 
Apld. British Russian Gazette & Trade Out- 
look, Ltd. V* Associated Newspapers, Ltd., 
Talbot V, Associated Newspapers, Ltd., [1933] 
2 K. B. 616. 

2780. Add* Annotation : — Consd. Edwards v. 
Porter (1924), 41 T. L. R. 57. 

2788. Add* Annotation : — Refd. Smith v. Buskell, 
BuskeU V. Smith & G. W. Ry., [1919] 2 K. B. 
362. 

2791. Add* Annotation : — Refd. Cooper v. Dum- 
mett (1930), 70 L. Jo. 394. 

2792, Add* Annotation : — Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v* Associated 
Newspapers, Ltd., [1933] 2 K. B. 610. 

2796. Add* Annotations : — Refd. Edwards v* 
Porter, McNeall v. Hawes, [1923] 2 K. B. 
638 ; Edwards v* Porter (1924). 41 T. L. R. 67 ; 
British Russian Gazette &; Trade Outlook, 
Ltd. V* Associated Newspapers, Ltd., Talbot 
V. Associated Newspapers, Ltd., [1933] 2 
K. B. 616 ; Gowera v. Lloyds National 
Provincial Foreign Bank, Ltd,, [1937] 3 
All E. R. 5.5. 

2807. Add. Annotation : — Refd. Holt v. Markham, 
[1923] 1 K. B. 504. 

2812. Add. Annotation : — A to (2) Refd. Archangel 


Saw Mills V, Baring & A.-Q., Steam Saw Mills 
V. Baring & A.-G. (1921), 37 T. L. R. 867. 

2814a. Agent receiving proceeds of sale of goods 
for credit of foreign Government.] — Tn 1917 
pltfs., under licence from thp Russian 
Imperial Govt, exported timber to this 
country, &, in accordance with the con- 
ditions of the licence, paid the purchases 
money received by them for the timber to 
deft, bankers for the credit of the Russian 
Govt. Th^ then became entitled to receive 
from the Govt, in Russia an equivalent 
amoimt in roubles at a fixed rate of exchange. 
In Mar. 1917, the Imperial Govt, was over- 
thrown by a revolution, Sc was succeeded by 
a Provisional Govt., which in its turn, was, on 
Nov. 7, 1917, displaced by the Bolshevists, 
who, on Dec. 13, forcibly dissolved the 
Constituent Assembly Sc established a Soviet 
Republic. Pltfs. having received no roubles 
in Russia, brought actions against the 
bankers to recover two sums of money, one 
of which was paid to them by pltfs. in the 
second action before Nov. 7, & the other by 
pltfs. in the first action on Nov. 9, at which 
date they did not know of the Bolshevist 
revolution. Pltfs. in both actions alleged 
that the bankers Sc the Russian Govt, were 
merely trustees for them, &; the money having 
been paid under a contract, the consideration 
for which had entirely failed, they were 
entitled to recover. Pltfs. in the first action 
further contended that they had paid the 
money under a mistake of fact, Sc on that 
ground also they were entitled to j’ecover it : 
— Held *• (1 ) this money had been paid to the 
bank as agents for the Russian Govt., Sc the 
ct. would not order payment of it in the 
absence of that Govt, or its representatives ; 
(2) the bank were entitled to keep the money 
in their hands, but must undertake not to 
part with it without notice to pltfs. Sc on 
order of the ct. — Steam Saw Mills Co. v * 
Baring Brothers Sc Co., Archangel Saw 
Mills Co. v. Baring Brothers Sc Co., [1922] 
1 Ch. 244; 91 L. J. Oh. 325; 126 L. T. 
403 ; 38 T. L. R. 200 ; 66 Sol. Jo. 170, C. A. 

Annotation: — Refd. Home & Oolonlal Insco. v. London 
Guarantee & Accident Oo. (1928), 45 T. L. R. 134. 

2815. Add* Annotation : — Refd. BeU v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. 

2818. Add* Annotations : — Consd. Scottish Metro- 
politan Assce. V. Samuel, [1923] 1 K. B. 348. 
Refd. British American Continental Bank v. 
British Bank for Foreign Trade, [1920] 1 
K. B. 328. 


PART X. SECT. 1, SUB-SECT. 7.— B 

2765 1. Third %mrty in error aa to 
actual scope of agent* a author Hy.}— 
Deft., as iwront of absentee landlordp, 
instructed p)tf., a solr., to distrain for 
rent on certain goods. A claim was 
made to tbo goods by a chattel intgoe., 
whose right was contested by pltf. 
under Instructions from deft., whose 
authority for such proceedings was 
later repudiated by the landlords ; — 
Held : pltf. could recover from deft, 
his costs of the Interpleader proceed- 
ings upon a warranty of authority. — 
CfUNLiPFn t?. Planta, [1920] 3 W. W. R. 
898 ; 64 D. L. II. 196.— CAN. 

PART X. SECT. 1, SUB-SECT. 8.— 
A. (a). 

2808 iii. — — Subiect. to special 
fem#.}"-Pltf. listed land with defts. 
for sale. Defts. secured a prospecUve 
purchaser, reoelviug from him 91*000 


as deposit Sc gave a receipt 
out the terms of sale & concluding 
thus : •* Money to l>e refunded if 

Gray Estate f^ to deliver, as per 
agreement." The purchaBer refused 
to complete: — Held: defts. In their 
receipt undertook an Obligation to the 

E urohaser to hold the deposit on his 
ehalf, & pltf. could not recover the 
money from defts. os if tt had been 
received by them simply & solely on 
her behalf. — G ray v . Murchison 
(1922), 70 D. L. R. 7 ; [1922] 3 

W. W. R. 546.— CAN. 

2808 iv. .] — Whore a person who 

has offered, through the agent of an 
owner of land, to buy ttie land for 
cash pays the agent a deposit on the 
proposed purchase -price on the con- 
dition that the money shall be held 
pending the execution of a transfer 
by the owner, then living abroad. Sc 
that, if the transfer is not executed Sc 
returned, the money will be banded 
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baeJk to the payer, the agent Is bound 
to so hold the money & return It if 
he cannot proonre the transfer. — 
Bell v . Krohn, [19.11 J 2 W. W. R. 
701.— CAN. 

2808 v. Larceny from pur* 

chaser .] — An agent converting to his 
own use a deposit on sale is guilty of 
larceny from the purchaser, — R. v. 
Speioal, [1932] 4 D. L. R. 709 ; 58 
C. C. 0. 297.— CAN. 

2809 i a. -.]— Where 

a vendor has agreed tp pay a com- 
mission to his agent Sc has agreed that 
the amount received by the agent as 
a deposit from the purchaser should be 
retained by the agent in part payment 
of such commission Sc has given security 
for tlie balance, the deposit must be 
treated as paid over to the vendor, & 
in an action for money had & received 
it is only from the vendor that it can 
be recovered. — B runstetter v. Zush- 
INO, [1918] 8 W. W R. 546.— CAN- 



VoL L— Agency. Cases 2826—2964 


2825. Add* Annotation : — Retd* Re A Debtor, 
[1928] Oh. 109. 

2826. Add* Annotations : — Apld. Admiralty Comrs. 
V* National Provincial & Union Bank of 
England (1922), 127 L. T. 462, Distd. Steam 
Saw Mills Co. v* Baring, Archangel Saw Mills 
Co. Baring, [1922] 1 Ch. 244. Consd. 
British American Continental Bank v. British 
Bank for Foreign Trade, [1926] 1 K. B. 328. 
Held. Jones v* Waring & Gillow, [1926] A. C. 
670. 

2828. Add* Amtoiations .•-—Consd. Scottish Metro- 
politan Assce. V* Samuel, [1923] 1 K* B. 348. 
Refd. British American Continental Bank v. 
British Bank for Foreign Trade, [1926] 1 K. B. 
328. 

2831. Add* Annoiaiion : — Consd. Guaranty Trust 
Co. of New York v* Hannay, [1918] 2 K. B, 
623. 

2834. Add* Annotation: — As to (1) Refd. British * 
American Continental Bank v* British Bank 
for Foreign Trade, [1926] 1 K, B. 328. 

2837. Add* Annotation .-—Retd. Gowers v* Lloyds 
& National Provincial Foreign Bank, Ltd., 
[1937] 3 All E. K. 55. 

2839. Add* Annotations : — Refd. Marshall Shipping 
Co. -y. Board of Trade, [1923] 2 K. B. 343 ; 
China Navigation Co. v* A.-G. (1932), 48 
T. L. B. 375. 

2841. Add. Annotations : — Refd. Holt v. Markham, 
[1923] 1 K. B. 504; Jones v. Waring & 
Gillow, [1926] A. C. 070 ; Morgan v. Ashcroft, 
[1037] 3 All E. n. 92. 

2842. Add* Annoiaiion : — As to (3) Consd. Ilek- 
stin V. Severe Sibirsko Gosudarstvemnoe 
Akeionornoe Olschestro Komseverputj & 
Bank for Russian Trade, Ltd. (1932), 48 
T. L. R. 422. Generally, Refd. Rekstin v. 
•Severe Sibirsko Gosudarstvemnoe Akeioner- 
noe Olschestro Komseverputj & Bank for 
Russian Trade, Ltd., [1933] 1 K. B. 47. 

2851. Add* Annotation : — Refd. Blaustein v* Maltz, 
MitcheU & Co., [1937] 2 K. B. 142. 

2866. Add* Annotation : — Folld. Hosier v* Derby 
(Earl), [19X8] 2 K. B. 67J. 

2867. Add* Annoiaiion : — Consd. R. v* Income Tax 
Special Purposes Comrs., Ex p* Dr.*Bamado’6 


Homes National Incorporated Assocn., [1920] 
1 K. B. 26. 

2877. Add. Anno1af.io7i : — Consd. Rekstin v* Severe 
Sibirsko Gosudarstvemnoe Akeionernoe 
Olschestro Komseverputj & Bank for Russian 
Trade. Ltd., [1933] 1 K. B. 47. 

2882. Add. Amioiaiion : — Dbtd. & Distd. Timp- 
Ron’s Executors v* Yerbury, [1930 j 1 All E. R. 
186. 

2888. Add. Annoiaiione : — Consd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1026] I K. B. 328 ; Jones u. Waring 
& Gillow, [1926] A* 670. Refd. G owers V. 
Lloyds & Na.tional Provincial Foreign Bank, 
T.td., [1937] 3 All E. K. 55. 

2895. Add. Annotation: — Refd, Lawrence v. Hayes, 
[1927] 2 K. B. 111. 

2899 Add. Annotation : — Refd. McCreagli v. Judtl, 
[1923] W. N. 174. 

2924. Add. AyinoLation : — Refd. Belvedere Pisb 
Guano Co. v. ILunham Chemical Works, 
Feldman & Partridge, Ind Coope v. Same, 
[1920] 2 K. B. 487. 

2926. Add. Annoiaiion : — Consd. Weld-Blundell v. 

Stephens, [1920] A. C* 956. 

2940. Add. Annotations : — Consd. Fenton Textile 
Assocn. IK Thomas (1929), 45 T. L. R. 264. 
Refd. lTntlr‘rwood v. Bank of Liverpool, 
wSaioe i>. Barclays Bank, [1924] 1 K. B. 775 ; 
London & Montrose Shipbuilding & Repairing 
Co. V. Barclays Bank (1925), 31 Com. Cas. 67 ; 
Leitch ^William) Co. v. Lejidon ; BaiT 
(A. G.) & Co. t?. Maegeoghegan (1930), 47 
'1\ L. R. 81 ; United Fruit Co, v. Frederick 
Leyland & Co. (1930), 47 T. L. R. 33; 
Savory (G. B.) & Co. v. Lloyds Bank, Ltd. 
(1932), 146 L. T. 530 ; The Arpad, [1934] 
P. 189. 

2943. Add. Annotation :—JriM* Jones t». Waring 
& Gillow, [1925] 2 K. B. 612. 

2951. Add. Annotation : — Refd. Banbury v* Bank 
of Montreal, [1918] A, C. 626. 

2953. Add* Annotation : — Consd. Edwards v* 
Porter (1924), 41 T. L. R. 57. 

2964. Add* Annoiaiion : — Refd. Gottschalck & Co. 
V. Velez & Co. (1936), 53 K. P. C. 403. 


PART X. SECT. 1, SUB-SECT. 8.- 
A. (b) ii. 

2828 V. .] — If a bank payp 

money on a forged cheque to an innop 
cent agent who at the time inform 
the bank that he is an agent 8c not a 
principal, & who before discovery of 
the forgery pays the money over in 
accordance with instructions received 
from his principal, the bank cannot 
recover the amount from such agent. — 
BANQXirB p'Hoohelaqa V. Marshall. 
11921] 2 W. W. R. 496 ; 31 Man 

t. R. 242.— CAN. 

PART X. SECT. 2. SUB-SECT. 2.— 

A. (b). 

2918 i. General rule. ]• — Where a third 
party has suffered loss or injury he 
has no right of action aigainst an agent 
personally unless the agent has been 
guilty of a wrong or a breach of trust. — 
WINTKRMUTK l\ MOULTON (1922), 6f' 
D. L. R. 6.53.--CAN. 

PART X. SECT. 2, SUB-SECT. 2.- 

B. (a). 

2944 1. Apent holding goods for 
principal-— Abeoluie refusal to true 
oMvter.l— A servant or agent can be 
sued for conversion of a chattel mtge. 
claimed by pltf, from the master or 
principal, where the refusal by such 


flcrvaut or agent to deliver it to the 
pltf. is absolute. — Advance Rumely 
Thresher Co., Incorporated r. 
Service, [1919] 2 W. W. R. 647 ; 
12 Sask, L. R. 294.— CAN. 

sr. Breach oftrivst*} — ^Under an agree- 
meut between pltf. finance co. & deft. 
CO. which was a retail dealer in motor 
oars, the former co. financed for the 
latter co. certain shipments of oars 
consigned by the manufacturers, under 
bills of lading with draft attached, to 
the deft. co. By the terms of said 
agreement deft. co. covenanted not to 
sell, mtgo., etc., the oars without 
first having paid in cash the unpaid 
balance of the purchase-price, 8c to hold 
the oars in trust for pltf. until their 
price had been paid in full, & by the 
latter clause deft. co. also expressly 
admitted that until such amount was 
paid it had no right or title In the cars. 
The cars were never In the possesMloa 
of pltf., nor did pltf. have any dealings 
with the manufacturers with respect 
to them. The agreement was signed 
for deft. CO. by deft., M., its president ; 
& through hiin deft. co. sold the cars 
without having made the payments 
called for by the agreement. Idtf. 
sued both defts. for damages for con- 
version. The defence of the co. was 
struck out Sc the action proceeded 
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agaiubt M. : — Udd ; by the agreement 
deft. oo. became at least a trustee for 
pltf., &: that the sale of the cars In 
violation of the agreement was a breach 
of the trust, for which deft. M., as well 
os deft. CO., was liable in damages. — 
Dealers Finance CXjrpn., Ltd. v. 
Masterson Motors, Ltd. & I^Iaster- 
SON, (1931] 1 'W. W. R. 214 ; 4 D. L. R. 
730; revag., 11931] 1 W. W. R. 194 
25 S. L. R. 240.— CAN. 

PART X. SECT. 2, SUB-SECT. 2.— 
B. (b). 

2950 i. Misrepreaeniaiiona — Kecfc- 
leas.y— Deft.* os agent for the owner, 
induced pltf. to purchase a grocery 
business. Pltf. claimed damages from 
deft, on the ground that he had induced 
her to pnreharte the busineSvS bj” mis- 
representations. The jury found that 
the represenvatjons made were untrue, 
that they had been made by deft, 
recklessly & Mitbout regard to their 
truth or falsehood, & that they had 
Induced pltf. to puichase the business : 
— Held: the jury was justified in 
treating deft.'s statements as definite 
representalionH & In concluding that 
they were made to induce & did 
Induce, pltf. to buy the business. — 
Easterbrook V. Hopkins, [1918] 
N. Z. L. R. 428.— N.Z. 



Oasei 2989— S040a. English adto Empire Digest Supplement, 


Part XI. — Duration and Termination of Agency. 


2989. Add, Annotation Apld. Graves v, Cohen 
(1929), 46 T. L. K. 121. 

3002. Add, Annotation : — Apld« Graves v. Cohen 
(1929), 46 T. L. E. 121. 

3004. Add, Annotation : — Held. In the Estate of 
Dinshaw, [1930] P. 180. 

3005. Add. Annotations: — Retd. Albemarle Supply 
Co. V, Hind, [1928] 1 K. B. 307 ; Re Blake, 
Re Minahan’s Petition of Right, [1932] 1 Ch. 
64. 

3014. Add. Annotation : — Refd. Payzu v. Saunders, 
[1919] 2 K. B. 581. 

3025. Add. Annotation : — Refd. Re Vulcaan Coal 
Oo., Harrison v. Harbottle, [1922] 2 Ch. 60. 

3027. Add. Annotation : — As to {1) FOlld. SchostaU 
V. Johnson (1919), 36 T. L. E. 76. 

3027a. Agent not Interned.] — In Aug, 

1912, pltf., who was an Austrian subject 
residing in tlxis country, made with defts., 
who were sugar brokers in L., a contract 
whereby for three years he was to have a 
share of the commissions & profits on certain 
business introduced by him & was to assist 
in defts.’ general business in return for a 
share of the profits. War broke out between 
England & Austria in Aug. 1914, but pltf. 
was exempted from internment & was 
allowe(^ to travel between his house & defts.’ 
place of business. In Sept. 1914, defts. 
wrote to pltf. that in the circumstances the 
agreement was null & void, & gave him to 
understand that it was of no use for him to 
attempt to do business for them any longer. 
In an action for breach of the contract : — 
Held : the status of pltf. as the subject of an 
enemy State did not in the circumstances 
make the contract impossible of performance, 
& pltf. was entitled to damages.—SoHOSTALL 
V. Johnson (1919), 36 T. L. R. 75. 

8028. Add. Ciiationa : — affd.^ [1918] A. C. 239; 
87 L. J. K. B. 416 ; 118 L. T. 126 ; 84 
T. L. R. 206 ; 62 Sol. Jo. 290, H. L. 

Add. Annotations: — As to (1) Refd. Ertel 
Bieber v. Rio Tinto Co., [1918] A. C. 260. 
As to (2) Dlstd. Fried Krupp Akt. v, Orconera 
Iron Ore Co. (1919), 88 L. J. Ch. 304. Refd. 
Naylor, Benzon v. Krainische Industrie 
Gesellschaft, [1918] 1 K. B. 331 ; Rodriguez 
V. Speyer, [1919] A. C. 69. 


3029. Add. Annotation: — As to (2) Refd. Naylor, 
Benzon v. Krainische Industrie Gesellschaft, 
[1918] 1 K. B. 831, 

3030. Add. Annotation : — Refd. SchostaU v. John- 
son (1919), 36 T. L. R. 76. 

3031. Add. Annotation : — Consd. Rekstiu v. Severo 
Sibirsko Gosudarstvemnoe Akeionemoe 
Olschestro Komseverputj & Bank for Russian 
Trade, Ltd., [1933] 1 K. B. 47. 

3040a. .] — By an underwriting contract 

dated Dec. 3, 1919, a syndicate agr^d with 
a CO. in consideration of a commission to 
subscribe for 160,000 of 350,000 shares to be 
offered to the public by a prospectus then 
about to be issued, & all allotments to the 
public were to be applied in relief of the 
syndicate’s obligation to take up the 150,000 
shares. By a sub-underwriting letter applt. 
agreed with the syndicate to subscribe 
10,000 of the 150,000 shares underwritten 
by them & stated ; We now hand you 
application for the shares hereby under- 
written by us together with cheque for £1,266, 
being deposit of 2s. 6d. per share.” The 
letter also provided that applt. was only to 
be allotted & pay for so many of the 10,000 
shares as should be his due proportion of the 
shares not taken up by the public, & that 
he was to receive a commission on the shares 
sub-imderwritten by him. The letter also 
contained this clause : ” This contract & our 
said application shall, notwithstanding any 
withdrawal on our part &/or any repudiation 
of our responsibility hereunder, or under 
the said application form, be sufficient to 
authorise & empower the directors to allot 
to us the above-mentioned shares & enter 
our name in the register of members in 
respect thereof.” Applt. did not in fact 
sign or hand to the syndicate any written 
application to the co. for the 10,000 shares 
as contemplated by the sub-underwriting 
letter, but he handed to the syndicate the 
lettei* together with his cheque for £1,250 in 
their favour. On the issue of the prospectus 
only 65,000 shares were applied for by the 
public. On Dec. 12 the syndicate verbally 
applied in their own name & in the names of 
several sub -underwriters including applt. for 
an allotment of the total amount of the shares 


PART XI. SECT. 2.SUB-SECr.l.— A. 

2965 vii. .) — In an ordinary 

house agent's agroomont the principal 
may revoke the agent’s authority at 
any time before the agent has fully 
performed what he was authorised to 
do. — T ynan v. A’Beckett, [1923] 
V. L. R. 412.—AUS. 

2965 vili. — — . 1 — A contract of 
agency can in the absence of a term, 
express or implied to the contrary^ 
be terminated at the will of either 
party. — PoixAim v. Gibson, [1924] 
4 D. h. R. 364 ; 65 O, L, R. 424 ; 
varvinv, 54 O. L. R. 419.— CAN. 

PART XI. SECT. 2, SUB-SECT. 1.— B. 

2976 vi. Zk>$s ofstiMect-matter. ] — 

Deft., the purchaser imder an ame- 
ment for the sale of timber limits, listed 
the property with B. for sale. B. 
introduced C. as a prospective pur- 
chaser. Deft, b^iug unaole to meet 
the payments due \mder his agreement 


gave his vendors a quit-claim deed & 
they gave him an option to purchase 
again. This option expired, & deft, 
discontinued all negotiations for about 
nine months. He then obtained 
another option, &, having made another 
agreement with the owners to purchase, 
then affected a sale to C. Pltf., who 
was an assignee of B., claimed a com- 
mission on this sale — Held : deft.'8 
contract with B. was determined when 
deft, lost the property, &, when after 
the lapse of the nine months, deft, again 
obtained an Interest in it no was free 
to deal with C. or any one else on his 
own acoormt. — Cuktib v. Cbuick- 
8HANK, [19291 2 D. L. R. 35; 1 

W. W. R. 861 ; 40 B. O. R. 646.— 
CAN. 


PART XI. SECT. 3, SUB-SECT. 1. 

st. Death of principal — Power to con- 
vey land ,} — ReW .* under a power of 
attorney executed by M., who died In 
1919, her attorney oould execute a 
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valid transfer of her land, after her 
death.— Rc McCartt(1920), 63 D, L. R. 
249 ; 47 O. L. R. 285.— CAN. 

PART XI. SECT. 3, SUB-SECT. 4. 

3015 i. General rule .] — On Jime 19, 
1925, C. appointed P. her attorney by 
a power or attorney under seal, which 
was expressed to come into operation 
when C. was incapacitated through 
illness from attending to business. The 
deed purported to confer on P. wide 
powers of management in respect of 
C.'s estete, & in particular a power to 
sell C.’s personal estate & withdraw 
money from her bank account & employ 
it for any of the purposes mentioned In 
the deed. On Sept. 9, 1925, C. was 
oertlflod to he insane, &: thereafter 
until her death on Apr. 27, 1928, she 
was unable to manage her aflairs : — 
Held : the power of attorney became 
void on the supervention of O.'s 
insanity. — Re Coleman. Ex p. Prop- 
sting (1931), 24 Tos. L. R. 77.— AU8. 
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which they were bound to take up & paid 
with their own cheque for the total amount 
of the application money. On the same day 
the CO. allotted to applt, 6,334, being his 
propoi*tion of the 10,000 shares under his 
sub-underwriting letter. On Dec. 22, applt. 
wrote to the co. withdrawing his application 
for shares, meaning his sub-underwriting 
letter, but on Dec. 20 the co. sent liim the i 
usual formal notice of the allotment to him 
of 6,334 shares. On motion by applt. to ' 
rectify the register by removing his name 
therefrom as the holder of the 6,334 shares ; — 
Reid : the authority given by applt. to the 
syndicate to ax)ply for shares was a con- 
tinuing & irrevocable authority coupled with 


an interest which he was not entitled to 
withdraw . — Re Olympic Reinsurance Co., 
Pole’s Case, [1920] 2 Cb. 341 ; 89 L. J. Ch. 
644 ; 123 L. T. 786 ; 36 T. L. R. 691, C. A. 
See, generally. Companies, Vol. IX., pp. 182 
ei aeq. 

3041a. Agent having sole selling rights of 

manufacture.] — Ellis Hterltng Book Keep- 
ing Machines, Ltd. v. Ellis Ai 
writing Co. (1930), 74 Sol. Jo. 2 
3051. Add, Annotation : — Refd. Smith v. Wood 
(1928), 139 L. T. 250. 

3057. Add. Annoiaiiona : — Refd. Cheshire r. 
Vaughan, [1920] 3 K. B. 240; Maskell v. 
Hill, [1921] 3 K. B. 157. 


PART XI. SECT. 4, SUB-SECT. 3. 
8046 iii. — .] — Held : a mere 


authority to sell was not rendered irre- 
vocable, either by reason of Its express 
terms or from valuable consideration 


havinsf been gdven. — M ahood v. 
Geangf., [1927] N. Z. L. R. 780.— N.Z. 
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AGRICULTURE. 

Noth. — The Act now in force in England is Agricultural Holdings Act, 1923 (c. 9),” herein referred 
to as A. H. Act, 1923. The Act repealed {inter alia) A. H. Act of 1908 (c. 28). 

Owing to the statutory extensions in the law since the original volume was published the following 
new sub>sectionB have been added to Part V., Sect. 3 : — 

Sub-sect. la. — C ompensation for Increased or Diminished Value of Holdino. 

Sub-sect. 3a. — Compensation for Enforcement of Proper Cultivation. 

Sub-sect. 3&. — Ascertainment of Compensation. 

Part I. — Definitions. 

Add the following cross-references : — ** Market garden .”] — See Nos. 267b, 267o, poet. 

“ Agricultural holding .”] — See No. 30f, post. 


Part II. — Commencement, Duration, and Termination of 

Agricultural Tenancy. 


4. Add* Annotations : — Held. Croft v. Blay, 
[1919] 1 Ch. 277 ; Simmons v* Crossley, 
[192212 K. B. 95. 

19. Add* Annotations : — As to (2) Ref d . Re Bebing- 
ton’s Tenancy, Bebington v Wildman, 
[1921] 1 Ch. 669 ; Fordree t;. BarreU (1931), 
96 J. P. 141, 

24a. Agriculture Act, 1920 (c. 76), s. 28-~To what 
tenancies applicable.] — The above sect., which 
renders a notice to quit a holding invalid if 
it purports to determine the tenancy before 
the expiration of twelve months from the 
end of the then current year of tenancy, 
applies not only to the case of a yearly 
tenancy but to all contracts of tenancy in 
which a notice to quit is required to deter- 
mine the tenancy, including ^ a lease for 
twenty-one years with an option to either 


party to determine it on six months’ notice 
at the end of the first seven or fourteen years 
of the term. A notice to quit Includes a 
notice to determine the tenancy. — Edbll v. 
Dulieu, [1924] A. C. 38 ; 93 L. J. K. B. 286 ; 
130 L. T. 390 ; 40 T. L. R. 84 ; 68 Sol. Jo. 
183, H. L. 

24b. Agricultural Holdings Act, 1923 (c. 9), 

s. 25 (1).] — The above sub-sect, applies to a 
notice to quit given by a tenant, as well as 
to a notice to quit given by a landlord. — 
Flathbr V* Hood (1928), 44 T. L. R. 698; 
72 Sol. Jo. 468. 

29a. Termination of tenancy — Whether matter for 
arbitrator — Under Agricultural Holdings Act, 
1923 (c. 9), s. 16,] — A question whether a 
tenancy has terminated or not is not a 
“ question or difference arising out of the 


PART I. 

sa. '* Agriculhirist ** — Saskatchewan 
Co-operative Elevator Company Acta *] — 
He Companies Winding Up Act, He 
Saskatchewan Co-operative Eleva- 
tor Co., Ltd. (Sask.), [1927] 4 D. L. R. 
804 ; [1927] 3 W. W. R. 269.— CAN. 


8d. “ Market garden.** — Not experi- 
mental hvXb growing establishment*] 
— WArrEHS V. Hunter, [1927] S. C. 
310.— SCOT. 


Whether ** holding ** iticludes 

“ part of a holding.**] — Held : in the 
construction of Market Gardeners 
Compensation (Scotland) Act, 1897 
(o. 22), the term ** holding ” includes 
** part of a holding,** & consequently 
sect. 4 of the Act applies where part of 
a form, held under an ordinary 
agricultural lease, had been cultivated 
as a market garden prior to the com- 
mencement of the Act. — Callander v* 
Smith (1900), 37 Sq.L. R. 890.— SCOT. 


sf. “ Agricultural holding .**] — Two 
enclosures of permanent grass park ’* 
10 & 3^ acres in extent, on which there 
were no buildings, were used by tho 
tenant, a dairy keeper, for the grazing 
& feeding of 5 cows &1^ horse. In 
hJs daiiT business, which had existed 
before be got the enolosures, he sold 
the milk produced by his own 6 cows, 
& the ml&, which he bought of other 
10 cows belonging to neighbouring 
farmers. The horse was used for the 
purpose of the holding & for conveying 
the milk to market : — Hdd : the sub- 


jects were not ** held for the purpose 
of a business or calling not primarily 
agricultural or pastoral,*' within Small 
Landholders (Sootland) Act, 1911 
( 0 . 49), 8. 26 (3) (p), & consequently 
were not excluded from the operation 
of tho Act. — Howatson V. M'Clymont 
(1914), 51 So. L. R. 153.— SCOT. 


PART II. SECT. 8, SUB-SECT. 2. - A. 

f i. Unregistered.] — In an action 

of removing from an agricultural hold- 
ing it was admitted that a removal 
notice had been sent by unregistered 
letter & had been received. It was 
also conceded that the provisions of 
Removal Terms (Sootland) Act, 1886, 
did not apply : — Held : under rule 113 
of Sheriff Cts. (Scotland) Act, a 
landlord was entitled to adopt any one 
of the three methods of giving notice 
there set forth, but must adopt one or 
other of them ; &, accordingly, tho 
notice of Intention to bring the tenancy 
to an end sent by unrej^tered letter 
was invalid. — Department op Agri- 

CULTDRE FOR SCOTLAND V, GOOD- 
FELLOW, [1931] S. C. 666.— SOOT, 

sk. Joint tenants in possession by tacit 
relocation-— Notice to terminate given by 
one tenant.] — Two brothers were part- 
ners & Joint tenants under a lease 
renewable by tacit relocation. The 
elder brother, tho active partner, gave 
notice In writing to the landlord ttat 
he Intended to leave the farm. Sub- 
sequently they declined to remove 
from the farm, on the ground that the 


notice being In tho name of one of the 
Joint tenants only, was insufficient to 
prevent renewal of the lease by tacit relo- 
cation : — Held: (1) the notice neces- 
sary, under A. H. (Scotland) Act, 1908 
(c. 64), 8. 18 (1), to prevent tacit reloca- 
tion, might be given by a duly authorised 
agent for the tenant ; (2) as the evi- 
dence showed that the elder brother 
had sufficient authority to terminate 
tho lease on behalf of the partners, the 
notice given by him was offeotual to 
prevent tacit relocation, although the 
fact that he was acting both for him- 
self & as agent for his brother did not 
appear ex fade of the notice. — G raham 
V. STERLING, [1922] S. C. 90.— SCOT. 


PART II. SECT. 3, SUB-SECT. 2.~B. 

sp. Statutory provisions — Contract 
inq Parties to a lease of agri- 

cultural subjects cannot contract out 
of the statutory provisions with regard 
to notice of termination of tbo tenancy. 
— DDOtTIp V. Muirhkad, [1926] S. C, 
1078.— SCOT. 


PART 11. SECT. 3, SUB-SECT. 6. 

29a 1. Termination of tenancy — Whether 
matter for arbitrator — Under Agricultural 
Holdings (Scotland) Act* 1923 (c. 10), 
15.] — Held: not one of the matters 
remitted to the exclusive Jurisdio- 
tion of the arbitrator. — Donaldson’s 
Hospital (Edinburgh) Trustbfjsi ©, 
EsRLKMONT, [192518. C. 199; onappeal, 
[1926] S. 0. (H. L.) «8.->SCOT. 
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termination of the tenancy ** within the above 
sect.— Simpson v. Batey,*[ 1924:J 2 K. B. 666 : 
93L. J. K. B. 019; 131 L. T. 724; 68 Sol. Jo, 
754, 0. A. 

4nnntatimi8 R. v. PowoII, Exp. Camden. [1925] 1 

K, B. «47. Consd. Lowthor v. Clifford, [19271 1 K. B.130. 

Refd. Harriaon v. Rld^way (1925), 133 L. T. 238. 

29b. .] — In Agricnltnral Holdings 

Act, 1923 (c. 9), s. 16 (1), which specifies the 
various kinds of question, difference, or claim 
to be determined by arbn. under the Act, 
the words “ aiising out of the termination 
of the tenancy of the holding ii^pply to a 
question, difference, or claim of any of the 
kinds previously mentif)ned in the sub-sect., 

&, consequently, no question, difference, or 
claim of any of these kinds can arise for 
determination by arbn. under the Act until 
after the termination of the tenancy. 

The landlord of an agricultui’al holding 
gave to the tenant a notice to quit on a 
certain day. The landlord alleged that 
before that day the notice to quit was with- 
drawn by mutual consent. The tenant 
denied that he ever consented to a with- 
drawal of the notice to quit, & continued to 
occupy the holding after that day. Subse- ' 
qiiently, on the application of the tenant the 
Minister of Agriculture & Fisheries appointed 
an arbitrator to determine in accordance i 
with Agricultural Holdings Act, 1923, the 
following claims, questions, or differences 
between the parties — namely, (a) whether * 
the tenancy had been determined by the 
notice to quit ; (5) whether the tenant was 
entitled to compensation for disturbance, «&, 
if so, the amount thereof ; & (o) the amount 
of the compensation to the tenant for im- 
provements & certain other matters : 

questions such as these were not questions 
which under sect, 16 (1) of the Act should 
be determined by arbn. in accordance with 
the Act, unless were questions “ arising out 
of the termination of the tenancy ; that 
inasmuch as it did not appear that the 
tenancy had been terminated by the notice 
to quit or otherwise, these questions could 
not be said to arise out of the termination of 
the tenancy, & consequently that the arbi- 
trator should be prohibited from proceeding 
with the arbn. — R. v. Powell, Ex p, Camden ^ 
(Marquis), [1925] 1 K. B. 641 ; 94 L. J. “ 
K. B. 433 ; 132 L. T. 766 ; 89 J. P. 64 ; 41 
T. L. R. 277 ; 23 L. G. R. 391, D. C. 

Lowther r. Clifford, [1 927 J 1 K.B.*130- 

Eefd. Hawlsou ♦). UidKway (1925), 133 L. T. 238; R. v 

Webster, Exp. Marshall (1931), 95 J. P. 226, 

29o. Whether condition precedent to arbitra* 

tion— Under Agricultural Holdings Act, 1923 
(c. 0), s. 16.J— -The words arising out of the 
termination of the tenancy of the holding” 
m the above sect, apply to the whole of the 
preceding part of sub-sect. 1 of the sect., & ^ 

the determination of the tenancy is a con- 
dition precedent to the right to demand the S 

appointment of an arbitrator B, v. Powbli, 

Ex p. Camden (Marquis), [1925] 1 K. B. 041 • 


K 94 L. J. K. B. 433; 132 L. T. 766; 89 J. P. 

; 64 : 41 T. L. B. 277 ; 23 L. G. B. 391, D. C. 

Annotaiiona: — FoUd. Harrison v. Ridgway (1925), 133 L. T. 

238. Consd. Lowther v. Clifford. 11927] 1 K. 13. 130. 

Refd- R. y. Webster, Exp. Marshall (1931), 95 J. P. 226. 

29d. .] — The determination of the 

tenancy is a condition precedent to the right 
to have a dispute within above sect, decided 
by arbn. Where the tenancy has not been 
determined, the county ct. has jurisdiction 
to try the issue.— Harrison v. Ridgway 
(1925), 133 L. T. 238 ; 23 L. G. R. 434, D. C. 

Annotation Lowther v. Clifford, [1927] 1 K. B. 130. 

30a. Agricultural Land Sales (Restriction of Notices 
to Quit) Act, 1919 (c. 63) — Application of 
Act.] — Sect. 1 of the above Act, rendering 
null & void notices to quit in the event of 
sales, applies (1) where the sale is a sub-sale 
of an interest under a previous contract ; 

(2) to equitable as well as legal owners ; 

(3) where notice is by one person & sale by 
another ; (4) to the whole holding, althougn 
the sale is only as to a part. — Robinson v. 
NBSBirr (1920), 64 Sol. Jo. 291. 

Annotation: — GeneTally, Apprvd. Blay v. DadBwell, [1922] 1 
K. B. 632. 

30b, Contract for sale after passing of Act — 

Notice by one person— Sale by another.] — 

Robinson v, Nesbitt, No. 30a, ante. 

aoo. Sale requiring consent of several 

parties — Consent of some parties given after 

^ passing of Act,] — A contract to sell to pltf. 
land under Church Building Act, 1839 (c. 49), 
was entered into before the passing of the 
Act of 1919, by several, but not all, of the 
persons whose consent was necessary to the 
^le. At the time of the contract deft, was 
in occupation of the land as yearly tenant, 
but was under a notice to quit which had 
been served upon him by the vendors. All 
the persons whose consents were necessary 
for the sale subsequently joined in the con- 
veyance to pltf., which was executed after 
the passing of the Act of 1919 i—Held : the 
contract of sale was entered into with pltf. 
before the passing of the Act of 1919, the 
notice to quit, therefore, was valid, & pltf. 
wa& entitled to possession. — Brooks ik Block 
(1920), 90 L. J. K. B. 577 ; 124 L. T. 316 ; 
36 T. L. R. 826 ; 64 Sol. Jo. 685, D. 0. 

30d. Sale to tenant.] — (1 ) Sect. 1 of the 

above Act applies not omy to contracts of 
sale of holdings to third persons, but also to 
contracts of sale to the tenants themselves. 
(2) Agriculture Act, 1920 (c. 76), s. 29 & 
sched. 1, are amending not merely (ieclara- 
tory, & are not retrospective as to notices 
which would, if valid, have expired before 
the commencement of that Act,— Blay v. 
Dadswell, [1922] 1 K. B. 632 ; 91 L. J. K. B. 
739 ; 127 L. T. 6; 66 Sol. Jo. 439; 20 
L. G. R. 221 ; 86 J. P. Jo. 65, C. A. 

AnnotiUion :^A8 toil ) Refd. Rigby v. Waugh 'a Exore. (1931 

J.t/U xj» «J* }3« 

30e, Agricultural Holdings Act, 1923 (c. 9) — 
Farm held under two landlords— Notice to 
quit given by both— Contract for sale by 


Bt. LesBor SfXling farm under power in 
lease — Purchaser put in possessto^i— 
Sate not completed.} — Held: pltf. 


^ pltf. ‘s allowing the purchaser to with- 


having sold the farm, & put purchaser 
in poaswsfllon to the knowledge of deft., 
the latter might conclude that pltf. 
had exercised the right to sell given 
the lessor under the lease & that 
his leas© was therefore at an end ; 


r uu WiWl- 

uraw from the a^eement to purchase 
did not affect deft, 's rights or reinstate 
tho loa^.— R ink v. Milo^ [1918] 2 


1918 agreed to do so again. Pltf. was 
trj^ng to sell the land, as deft, toew, 
& during the summer sold it. No time 
had been fixed for deft, to give up 
possession : — Held : deft, was entitled 
to such (pupation as was necessary 
to put in & harvest the crop for 1918. — 
FiMTCmH UTON|. W. A B. 
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one for part of farm.}— On May 20, 1912, T, 
let a farm to C. from year to year from 
Oct. 11, 1911, at an annual rent of £150. 
On Dec. 23, 1914, conveyed about half 
the farm to pltfs., subject to & with the 
benefit of the tenancy agreement. T. died 
on Jan. 4, 1919, & C. continued to pay the 
whole rent to her exors., as he had since 
the conveyance paid it to T. After Oct. 11, 
1922, the rent fell into arrear. By a notice 
to quit dated Oct. 10, 1923, the agents of 
T.’s exors. & the agent of pltfs. jointly gave 
C. notice to quit the whole holding on Oct. 11, 
1924. By an agreement dated Oct. 1, 1924, 
T.’s exors. agreed to sell their part of the farm 
to C,, & it was conveyed to him on Apr. 17, 
1926. C. refused to give up possession to 
pltfs. of their part of the holding, contending 
that under sect. 26 of the above Act the con- 
tract by T.’s exors. to sell to him rendered 
the notice to quit null & void. Pltfs. brought 
an action for a declaration that the notice 
to quit was effective, & to recover possession 
of their land : — Held : as the contract to 
sell a part was not made by the persons who 
gave notice to quit the entire holding, but 
only by some of them, sect. 20 of the above 
Act did not apply ; the tenancy had been 
duly determined as regards pltfs.’ land, & 
pltfs. were entitled to the declaration which 
they asked to an order for possession of 
their land. — Bochester & Chatham Joint 
Sewerage Board r. Clinch, [1926] Ch. 753 ; 
96 L. J. Ch. 49 ; 134 L. T. 139. 

80f . To what holdings applicable — Holding let 

for horse breeding.] — A holding let for the 
breeding of pedigree horses is not necessarily 
an agricultural holding within Agricultural 
Holdings Act, 1923 (c. 9). 

A lessor sold to pltf. the freehold of certain 
property subject to a lease to deft. The lease 
described the property as the P. stud farm ; 
it contained covenants to repair, varnish, & 
distemper paddock boxes, stables, & coach- 


house, to graze down turf by stocking & 
moving, & not to use the premises otherwise 
than as a stud farm : & the schedule con- 
tained a description of the stud farm. The 
tenancy was due to expire by effluxion of 
time shortly after the sale to pltf.. but deft, 
refused to give vacant possession, alleging 
that the lease created an ‘‘ agricultural hold- 
ing ” within Agricultural Holdings Act, 1923 
(c. 9), & that the holding had not been 
terminated by twelve months’ notice, as 
required by sect. 23 of that Act. Upon a 
summons by pltf. for a declaration that the 
lease did not create a holding within the 
meaning of that Act, & that no notice was 
required for the termination of deft.’s 
tenancy : — Held : the main purpose of the 
letting was the breeding of race-horses, &, 
although there were in most of the fields 
plots of grass or portions of pasture land, 
the holding was not “ wholly pastoral,” 
& therefore Agricultural Holdings Act, 1923 
(c. 9), s. 23, did not apply. — Be Joel’s Lease, 
Berwick v. Baird, [1930] 2 Ch. 359 ; 99 
L. J. Oh. 629 ; 143 L. T. 765 ; 46 T. L. K. 
424. 

80 g. Sale of holding — Agreement that notice 

to quit shall be valid — Form.] — The agi*ee- 
ment of a tenant from year to year of a hold- 
ing, by writing, that a notice to quit shall be 
valid, within sect. 26 (1) of 1923 Act need not 
be in the express words of the sub-sect. 
Where the landlords of such a holding gave 
the tenant notice to quit stating that they 
contemplated selling the property, a reply 
by the tenant acknowled^ng the receipt of 
the notice to quit & continuing : “We are 
sorry to leave & will give you possession of 
the farm & buildings ” on the dates men- 
tioned in the notice to quit, was held an agree- 
ment, by writing, that the notice to quit 
should be valid within the sub-sect. — Btgby 
v. Waugh’s Exors. (1931), 100 L. J. K, B. 
259 ; 145 L. T. 137, 0. A. 


Part III. — Covenants and Customs of the Country. 


32. Add, Annotation : — Refd. Richmond v. Savill, 
[1926] 2 K. B. 630. 

35. Add, Annotation : — Refd. Bottomley v, Ban- 
nister (1931), 101 L. J. K. B. 46. 

36. Add, Annotation : — Apld. Cheater v. Cater 
[1918] 1 K. B. 247. 

39. Add, Annotation : — Refd. Horlick v. Scully, 
[1927] 2 Ch. 150. 

56a. Grass land laid down by tenant] — 

By a tenancy agreement made in 1894 the 
trustees of an estate, of which pltf. was the 
present tenant for life in possession, agreed 
to let to deft, certain farm lands &; house 
buildings comprising 138 acres more or less, 
as described in a schedule attached to the 
agreement, on a yearly tenancy, at the rent 
of £48. The tenant covenanted to manage 
& cultivate the land in a husbandlike manner, 
&, that he would not plough or otherwise 


3 reak up “ any grass land ” without the 
consent of the landlord. In the schedule to 
:he agreement the premises were described 
Is consisting of 130 acres 1 r. 31 p. of arable 
8c 8 acres of grass land. In 1898 the tenant 
[aid down 40 acres more to permanent gr^. 
On notice being given to h i m to determine 
bhe tenancy on Sept. 29, 1919, he claimed the 
right to plough up this 40 acres of permanent 
?rass which had been arable at the commence- 
ment of his tenancy. In an action by pltf. 
X) restrain him from so doing in breach of his 
jovenants an initrim order was made grant- 
mg the injunction on the usual undertaking 
IS to damages. Deft, counterclaimed for 
iamages by reason of the interim order 
Held : (1) on the true construction oi tlie 

igreement, the covenant »ot to plough up 
my grass land was not dieted to the 8 
icres of grass at the date of the demis 


PART in. SECT, 1, SUB-SECT. 1. 

•a. In crop’payment agreementr^ 
Baaence of oontract.]^The covenants to 
onltivate under a orop-papnent pur- 
chase are of the essence of the contract. 


go to the root of the performance of 


_ contract by the purchMer.- 
^BiST V. Smith (Bask.j 
.L. R.448 ; [1927] 1 W. 


purchaser,- 


PAHT ni. SECT. 2, SUB-SECT. l.-B. 

so. Oovenmit to rid of 

nrpach-^Relief from forfetPure. 1 — Reliel 
was ffranted due to exceptional 

ooniUtlons e. Linaban, 

[19191 2 W. W. R. 94. — CAN. 
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extended to the grass land in dispute & pltf. 
was entitled to the relief claimed ; (2) on the 
evidence, the proposed dealing with the land 
would have been a breach of the covenant 
to cultivate in a husbandJike manner ; (3) 
deft, had suffered no dam^e from the grant- 
ing of the interim injunction. — Clarke* 
Jervoise 1 '. ScuTT, [1020] 1 Ch. 382 ; 80 
L. J. Oh. 218 ; 122 L. T. 681. 

68, Add* Annotation: — Consd. Cole r, Kelly, 
[1020] 2 K. B. 106. 

69. For “ that relation existing between him & 
the other tenants in common read that 
relation not existing between him ^ the 
other tenants in common.’^ 

80. Add* Annotation : — Refd. Horlick v. Scully, 
[1027] 2 Ch. 150. 

103. Add. Annotation: — R^fd. Melzak v* Lilien- 
feld, [1926] Ch. 480. 

106. Add* Annotation: — As to (1) Refd. Clarke- 
Jorvoise v* Scutt, [1920] 1 Ch. 382, 

107a. S. P* V* Dodd (1741), 2 Atk. 238 ; 26 

E. R. 547. 

Annotation : — ^Beld. Denton v. Richmond (1833), 3 Tyr. 

630. 

117. Add* Annotation : — Refd. Matthey v* Curling, 
[1022] 2 A. 0. 180. 

117a. Grass land laid down by tenant.] — 

Clarke- Jervoise v* Scuit, No. 56a, ante* 

140. Add* Annotations: — Refd. Baikes v* Ogle, 
[1921] 1 K. B. 576 ; Brakspear v* Barton, 
[1024] 2 K. B. 88. 

164a. Against sub-letting — Letting of grass keep 
In last year of tenancy — Agistment.] — Where 
the tenant of a farm covenants not to underlet 
or permit any other person to use or occupy 
any part of the demised premises without tne 
written consent of the landlord, the sale or 
letting by the tenant, without such consent, 
in the last year of his tenancy of the grass 
keep, i.e* growing herbage, of his pasture 
lan^ for a definite period, is a breach of the 
covenant, although such sale or letting is in 
accordance with the usual practice of an 
outgoing tenant in that part of the country. 
Settle : agistment, i.e, the taking in by 
the tenant of the sheep or cattle of another 
t/O be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant. — Richards v* Davies, [1921] 1 Ch, 
90 ; 89 L. J. Ch. 601 ; 124 L* T. 238 ; 65 
Sol. Jo. 44. 


-SECT. 16. — Other Matters (Vol. II., p. 23). 

Add the following case : — 
dk. Tenant to perform ** team-work ’’ for land- 
lord.] — An agreement for an agricultural 
lease contained a stipulation that the tenant 
should perform each year for the landlord, 
‘‘ at the rate of one day's team-work with 
two horses & one proper person for every 
£50 of rent when required, except at hay & 
com harvest, without being paid for the 
same.*’ In ejectment for a forfeiture : — 
Held: (1) the work thus to be performed 
meant any work for which teams are generally 
used, & therefore included drawing coals to 
B. Palace ; (2) the tlehant was not bound to 
supply a car or other vehicle for the purpose 
of the work. — Marlborough (Duke) v. 
Osborn (1864), 5 B, & 8. 67 ; 3 New Rep. 
568 ; 33 L. J. Q. B. 148 ; 10 L. T. 28 ; 28 
J. P. 532 ; 12 W. R. 418 ; 122 E. R. 758. 

I. Right of vendor to reimbursement from pur- 
chaser.] — By an a^eement for the sale of real 
estate it was provided that if from any cause 
whatever other than wilful default on the 
part of the vendors the purchase was not 
completed on Jan. 2, 1899, the purchase- 
money should bear interest at 6 per cent. 
A dispute arose about the wording of the 
conveyance, & the purchase was not com- 
leted on the day fixed ; the purchaser 
rought an action for specific performance, 
& the judge held that the vendors had been 
wrong in the dispute & gave judgment for 
specific performance with costs. After the 
commencement of the action one of the 
farms agreed to be sold fell vacant. The 
vendors did not let it, but occupied it them- 
selves, paid the valuation of the outgoing 
tenant, & farmed the land : — Held : under 
the accoimt of rents & profits directed by the 
order for specific performance, which was not 
on the footing of wilful default, the vendors 
were entitled to be allowed what they had 
paid for the valuation & the expenses of 
realising the crops, but not for the losses 
incurred in farming. — ^Bennett v. Stone, 
[1902] 1 Ch. 226 ; 71 L. J. Oh. 60 ; 85 L. T. 
753 ; 50 W. R. 118 ; 46 Sol. Jo. 151 ; affd., 
[1903] 1 Ch. 509, C. A. 

AnnoiaJlion : — Reid. Be Bayley -Worthington & Cohen’s Con- 
tract, [19091 1 Ch. 648. 

176a. Agreement to pay Interest on amount of 
incoming valuation & on quitting to leave 
equal value of tenant rights.] — Held: not to 
create a personal debt to the lessor, but to 


PART III. SECT. 2, SUB-SECT. 3.— B. 

Q I, J — Applt. alleged that 

he was prevented from summer- 
fallowing by an excessive quantity of 
water being on the land — Held : reap, 
was entitled to $133 daraages. — H unt 
V. WbiBERG (1921), 67 D. L. R. 777.— 
CAN. 

0 £L Or to crop — Breach .] — A 

lessee agreed each year either to crop 
or summer-fallow every portion of the 
demised premises brought under 
cultivation. The leesoe failed to crop 
or sumpier-fallow 30 acres brought 
under oultlvatlon, owing to the land 
being oovored with water. The lessor 
gave evidence that a crop of green feed 
could have teen grown on the 30 
acres : — Held : if the lessee could 
not. or did not choose to crop, he must 
summer-falJow : ‘’crop ” within the 
covenant In the lease included a green 
crop. — S tbffr V. Smtth (1991), 66 
D. L.R. 452; 17 Alta. L* B, 366; 


[1922] 1 W. W. E. 70.— CAN. 

e iii. to break land — Breach — 

Measure of damages. 3— The measure of 
damages is the value of the additional 
work necessary to do the summer- 
fallowing & breaking. — Tocheb r. 
Johnson (1922), 68 D. L. R. 708 ; 
32 Man. L. R. 3.56 ; [1922] 2 W. W. R. 
616.— CAN. 

PART III. SECT. 2, SUB-SECT. 4. 

120 iv. .1— AlNXKY V. 

Lowey (Sask.), [1926J 1 D. L. R. 73.— 
CAN. 

sd. Miscropping — Claim for dam- 
ages during tenancy — H(rw determined,] 
— Agricultural Holdings (Scotland) 
Act, 1928 (c. 10), s. 15 (1). la, except 
as regards disputes relating to the con- 
struction of the lease, applicable only 
to disputes arising out of the termina- 
tion of the tenancy ; & a claim for 
damages for miscropping made by a 
landlord against a tenant under s. 35 (2) 


during the currency of the lease cannot 
be referred to arbn., but falls to be 
determined by the ct. in an ordinary 
action. — Westwood v. Babnett, 
[1926] S. C. 624.— SCOT. 

novj. Small 

Landholders & Agricultural Holdings 
(Scotland) Act, 1931 (c. 44), s. 32. 

PART III. SECT. 2, SUB-SECT. 16. 

ge. Covenant to deliver to landlord 
share of crop or pay its value — Option 
of tenant- — Time for 1— The 

leasee of a farm agreed to deliver to 
the lessor a fixed shciro of the crops, 
or pay the value thereof, all crops to 
remain the property of the lessor until 
the settlement of accounts at the 
termination of the contract: — Held: 
the time for the exercise of the option 
was upon the settlement of accounts 
when the contract was terminated.- — 
Dtckik Spake (1921), 62 D. L. R. 
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enure for the benefit of a subsequent land- 194. Add. Annotations : — Consd. Bradbury «. 
lord. — Wagstapp v. Ounton (1883), 1 Cab. Grimble (3920), 124 L.T. 180. Reld.Lowther 

“ El. ■' ». OUSord (1026), 95 L. J. K. B. 676. 


Part V. — Compensation. 


226a. .] — Where the tenant of a farm 

held on a verbal tenancy becomes bkpt., & 
the trustee, having entered into possession 
of the farm, subsequently disclaims the 
tenancy, he is excluded from all beneflt as 
well as liability thereunder, including the 
tenant-right or right to compensation under 
custom of statute for imexhaustod improve- 
ments by the tenant, & the amount fixed for 
compensation having been paid by the in- 
coming tenant to the landlord, to whom 
arrears of rent are due, the landlord is not 
bound to account for such payment . — He 
WaDSLBY, BETTINBON’S IlEPllEaENTATrVB 
Trustee (1925), 94 L. J. Ch. 215; [1925] 
B. & a R. 76. 

227a. Assignee of farming stock or other 
agricultural assets — Under Agilcultural Credits 
Act, 1928 (c. 43).] — The tenant of an agri- 
cultural holding b.y a charge under Agri- 
cultural Credits Act, 1928 (c. 43), dated 
Apr. 29, 1933, charged in favour of a bank 
his farming stock dc cipher agricultural assets 
as defined in sect. 5 (7) of 1928 Act. The 
charge was duly registered & became a fixed 
charge on Oct. 14, 1933. The tenant quitted 
the holding on Oct. 11, 1933, & subsequently 
became bkpt. The bank made a claim to tlie 
whole of the sums due from the landloi'ds to 
the i^enant at the termination of the tenancy 
free from deductions. The landlords disputed 
the right of the bank to make the claim, & in 
any event claimed to deduct from any sums 
to which the tenant was entitled at his out- 
going all sums due from him in respect 
of arrears of rent & dilapidations. An 
arbitrator was appointed by both parties 
under the provisions of Agi'icultural Holdings 
Act, 1923 (c, 9). At the arbn. the landlords 
contended that the bank were not the tenants 
of the holding within the definition of 
“ tenant ” in sect. 67 (1) of 1923 Act, & that 
there could bo no arbn. under that Act 
between the landlords & the bank. The 
arbitrator stated a special case, & a county 
ct. judge held that the bank never were 
tenants of the holding within Agricultural 
Holdings Act, 1923 (c. 9), the charge, on 
which the ai*bn. was based, did not vest the 
land or the benefit of the contract of tenancy 
in the bank, & sect. 16 (1) of 1923 Act only 
provided for an arbn. between landlord & 
tenant, & therefore there was no valid sub- 


mission to arbn. On an appeal by the 
bank : — Held : the definition of tenant 
in sect. 67 (1) of 1923 Act did not include a 
mere assign of “ farming stock other 
agricultural assets or a person who was the 
assign of a right to compensation under 
1928 Act, & therefore the bank were not 
entitled to proceed to arbn. with the land- 
lords. — Ecclesiastical Oomrs. for Eng- 
land V.' National Provincial Bank, Ltd., 
[1935] 1 K. B. 566 ; 104 L. J. K. B. 352 ; 
163 L. T. 23 ; 51 T. L. R. 377 ; 79 Sol. Jo. 
305, C. A. 

229. Add. Annoiatiom : — Refd. Bradshaw v. Bird, 
[1920] 3 K. B. 144 ; Dale v. Hatfield Chase 
Oorpn., [1922] 2 K. B. 282. 

229a. Incoming tenant agreeing to repay com- 
pensation paid by landlord — Action by land- 
lord on agreement — When cause of action 
arises.] — By an agreement dated Dec. 24, 

1915, made under seal, pltfs. let to deft, a 
small-holding from year to year from Feb. 2, 

1916, at a rent of £132 10s. a year payable 
by half-yearly payments on Feb. 2, & Aug. 2, 
each year. The tenant agreed to pay on 
entry any allowance or compensation which 
may be due from the council to the outgoing 
tenant in respect of feeding stuffs or manures 
or any improvements mentioned in A. H. 
Act, 1908, Sched. 1 , Part III.** Deft, entered 
into occupation of the small-holding on 
Feb. 2, 1916. At that date the amount of 
the compensation payable to the outgoing 
tenant had not been fixed, & it was not until 
Feb. 11, 1918, that the amount of compensa- 
tion was agreed to. It was then agreed that 
the council should pay the outgoing tenant 
£30 17s. 6d!., & that sum was paid by the 
council to the outgoing tenant on Mar, 17, 
1921. On Jan. 13, 1923, pltf. coxmcil brought 
an action in the county ct. claiming to 
recover from deft, the sum of £30 17s. 6d. 
under the agreement of Doc. 24, 1915. Deft, 
pleaded that pltfs.* cause of action had 
arisen on Feb. 2, 1916, the date of his entry 
on the holding, & that therefore the claim 
was barred by Stat. Limitations, s. 3, because 
the action was not brought “ within six 
years next after the cause of such action or 
suit ” : — Held : pltfs.* cause of action against 
deft, did not arise on Feb. 2, 1910, when 


PART in. SECT. 8, SUB-SECT. 7, 


tf • Oeneralrule — No right to convpenea^ 
fion. p“At oominon law a tenant is not 
entitled on (inittlnR to any oompenga- 
tlon for permanent Improvements 
made by bfm during Ms tenancy on 
tbe premises leased. — R. v. Eastkb- 
BROOK, [1929] Ex. C. R. 28. — CAN. 


PART V. SECT. 8. SUB-SECT. 1.— A. 

•g. /mprorewcnis mode in mistaken 
bet^ as to ownership of land .] — Under 
the statute law of Ontario, in order 
that the occupant of any land may be 
entitled to compensation for ** 

improvements on the land he must show 


lat the improvements were m^e 
under the belief that the land was his 
wn," & a tenant rooognlfllng another 
} the owner by the payment of rent 
> him Is not entitled upon the lease 
alng terminated to ^any 
>r euiy liuuIOTc'ijueii.wS mSw ^ 

,. V. Bastbrbrook. 11929 ] Ex. 0. IL 
3; qffd.. [19311 S. 0. R, 210 ; 1 

I. L. R. 628.— -CAN, 

ART V. SECT. 3, SUB-SECT. 1.— B. 

229 1. Purchaser ,] — An estate was 
lid with entry to the purchaser at 
[artlumas 1922, & on toe same date 
a eidstlng lease of the lands 
Tmlnat^, & the tenant gave np 


possession. I.ess than two luonths 
later, he intimated a claim for com* 
pensation for ImproveinentH to the 
purchaser, & applied to the 
Agriculture who appointed an arbiter . 
— Held : the “ landlord ^ liable to 
make payment of compensatiou to the 
tenant was the soiling owner, in roHp< ct 
that he alone was the landlord 

at the termination of the tenancy n^hon 

the tenant quitted tlie holding ^ tlm 
claim for compensation emerged, & 
the obligation so incurred did 
transmit to the purchaser, & interdi^ 
against the arbn. proceodte^ granted. 

V, Howat, [1926] S. C. 

484.— "SCOT. 



Oases 229a— 252b. English anb Bmpiee Digest Supplement. 


deft, entered on the holding but only on 
Feb. 11, 1918, when the amount of the 
compensation was ascertained by agree 
ment; therefore the time only began to run 
from Peb. 11, 1918, & the action was noi^ 
barred. — Cheshire County Councel v, 
Hopley (1923), 130 L. T. 128 ; 21 L. G. R. 624 

Annotation: — B6fd. OayzeT, Irrlne v. Board ot Trade, [1927 
1 K. B. 209. 

232. Add, Annotations : — Consd. Re Russell & 
Harding (1922), 128 L. T. 476 ; Re Joel’s 
Lease, Berwick v, Baird, [1030] 2 Ch. 369. 

283. Add, Annotation : -- Refd. Re Masters & 
Duveen. [3 923] 2 K. B. 729. 

237a. Agricultural Holdings Act, 1908, s. 1 (1) 
Improvements required to be made under 
tenancy agreement — Agreement made before 
January 1, 1921.] — A contract of tenancy 
made in 1906 for a term of fifteen years 
contained an agreement by the tenant to 
plant half the land with fruit trees & fruit 
bushes within the first four years, <fc the rest 
with fruit trees within the first ten years of 
letting. The tenant planted trees & bushes 
in accordance with the agreement. At the 
end of the tenancy he claimed compensation 
for the improvement thus made : — Held : he 
was not entitled to compensation, the im- 
provement being one which he was required 
to make by the terms of his tenancy & the 
contract of tenancy having been made before 
Jan. 1, 1921 . — Huckell Saintey, [1923] 

1 K. B. 150 ; 92 L. J. K, B. 313 ; 128 L. T. 
299, C. A. 


tenant farmer, who held a farm by auccessiye 
tenancies beginning in 1912, in 1918 & in 
1925 under difierent landlords, in each case 
with an undertaking by him not to convert 
any part of the farm, which in 1912 was all 
permanent pasture, into tillage, was in 1917 
required to plough up two of his fields under 
reg. 2 {m) of the Defence of the Realm 
Regulations. These two arable fields were 
in 1919 laid down by the tenant as temporary 
pasture. On a claim by the tenant, who had 
left the farm in 1930 on a notice to quit by 
the present landlord who had purchased the 
farm in 1929, for disturbance under sect, 12 
of the Agricultural Holdings Act, 1923 (c. 9), 
s. 12, he included particulars for an improve- 
ment of laying down those two arable fields 
as temporary pfisture : — Held : the claim was 
enforceable as coming within the exact words 
of Sched. I., Part III., poi’a. 28, of 1923 Act. 
The tenancy was to be deemed to have com- 
menced for this purpose from 1918, that 
being the date when a new tenancy com- 
menced with arable fields on the farm. — 
Ware v. Davies (1931), 101 L. J. K. B. 1 ; 
146 L. T. 130, C, A. 

239. Add, Ayinotailon : — Aa to (2) Hefd. Premier 
Dairies v, Garlick, [1920] 2 Ch. 17. 

242a. Agricultural Holdings Act, 1908 — Attempted 
exclusion of statutory compensation.] — Re 
Masters & Duveen, No. 207a, post, 

262a. Effect of Agricultural Holdings Act, 1923 
(c. 9), s. 16 — On Jurisdiction of court.] — 
Lowther V. Clifford, No. 267c, post. 


237b. Agricultural Holdings Act, 1923 (c. 9)-- 262b. .]— Farrow v, Orttewell, No 

Arable laid down as temporary pasture.] — A 266r, post. 


PART V. SECT. 8, SUB-SECT. 1.— D. 

237 Vila. Wherea 

landlord abstains from terminatingr a 
tenancy, lie gives no benefit to the 
tenant under s. 1 (2) (o) of the above 
Act where it Is not proved that the 
tenancy was continued in considera- 
tion of the tenant exwuting the Im- 
provement.— Mackenzie V. Maoqjl- 
UVBAr, [1921] S. c. 722 68 So, L. K, 

488.--SCOT. 

237 ix. Tenant laying down 

temporary pastvre.] — Tlie fact that an 
arbiter finds that in laying down 
temporary pasture the tenant is com- 
plying with the rules of good husbandry, 
which he was bound to observe, does 
not preclude him from also finding 
that the temporary pasture is au 
improvement for wliicli the tenant Is 
entitled to compensation under the 
above Act. — Mackenzie v. Macgil- 
LIVRAY, [1021] S. C. 722 ; 58 So. L. li. 
488.— SCOT. 

8g. Agricultural Holdings {ScoUand) 
Act, 1923 (c. 10), s. 1 (1)— Lcrtfle entered 
into before Jan, 1,1 921 — Adoption of one 
of alUrnative obligations in lease.]— 
A lease entered Into before Jan. 1, 1921, 
bound the tenant to adopt one of two 
rotations of cropping. The tenant 
adopted one of the prescribed rotations, 
with the result that be made an 
Improvement upon his holding within 
Sched. 1. ot Above Act. On Quitting 
the holding at the termination of his 
tenancy be claimed compensation for 
the Improvement from the landlords : 
— Held : he was entitled to com- 
pensation as for a voluntary improve- 
ment, in respect that he was not 
required by the lease to execute the 
particular Improvement bnt was merely 
bound to adopt one or other of two 

g roscribed methods of cultivation. — 
insoN V. Sherbet, [1928) S. O. 493. — 
SOOT, 


PART V. SECT. 3, SUB-SECT. 1.— G. 

ah. Agricultural Holdings {Scotland) 
Act, 1908 (c. hi)- —Sufficiency of notice.] 
— A tenant who has, oefore the 
determination of his tenancy, made it 
clear to the landlord that ho proposes 
to claim for unexhausted manures & 
feeding stuffs, but without furnish- 
ing tho particulars or amoimts, has 
Buffleientfy complied with s. 6 (2) of 
the above Act. — R oger v. Hui’OHb- 
BON. [19221 8. C. (H. L.) 140. 170.— 
SCOT, 

PART V. SECT. 8, SUB-SECT. 1.— 
H. (a). 

sj. Agricultural Holdings {Scotland) 
Act, 1923 (c. 10) — ** Qu^ion or 

difference ” — What amounts to .] — The 
purchaser of a farm, who l^came 
proprietor as at Whit-Sunday 1928, had 
entered into an agreement on May 7, 
1928, with the tenant, that, In con- 
sideration of the tenant vacating the 
farm by June 30, 1928, the puiohaser 
would {inter alia) take over at valuation 
certain crops, stock, & Implements. 
The parties thereafter executed a sub- 
mission to two arbiters & an overs- 
man, by whom a valuation was made. 
In an action at the instance of the 
tenant against the new proprietor for 
sums due under the valuation ; — Held : 
the submission did not involve any 
question or difference within Agricul- 
tural Holdings (Scotland) Act. 1923, 
B. -35 (1), in respect (o) that the new 
proprietor’s obligation to take over 
the tenant’s crops, stock, & implements 
arose, not “ out of the termination 
of tho tenancy.” but from an express 
agreement between the parties; &; 
(5) that, on May 7, 1928, the date 
when the agreement to take over at 
valuation was entered into by the 
parties, the relationship of ” landlord ” 
& ” tenant " did not exist between 

6 


them ; &, accordingly, the submission 
was not incompetent because it did not 
take the form, required by sect. 16 (1) 
of the Act of submission to a single 
arbiter. — C ameron v, Nicol, [3930] 
S. C. 1.— SCOT. 

sk. Effect of submission. ] — Held : 

when both parties to an agrioulturai 
valuation allow arbn. prooeodlngs to be 
carried on by a method which la not In 
strict conformity with the provisions 
of Agricultural Holdings (Scotland) 
Act, 1923, 8. 16, & the arbiter has 
Issued hla award, they are barred 
personali exceptione from objecting to 
the competence of the procecdlngH. — 
Cameron v, Nicol, [1930] S. C. l .~~ 
SCOT. 


PART V. SECT. 3, SUB-SECT. 1.— 
H. (b). 

264 1. Award — Particulars not sped' 
fled in .] — The proprietor of a farm & 
the outgoing tenant, entered into a 
submission, whereby they roferi'ed the 
valuation of certain crops, stocks, & 
Implements, agreed to be taken over 
by the proprietor, to two arbiters, & 
to an oversman to be appointed by the 
arbiters to act in the event of their 
differing In opinion. Ajq award was 
issued signed by the two arbiters & 
the oversman, which contained nothing 
to show in respect of which, if any, of 
under valuation the arbiters 
bad differed in their estimate, thereby 
^ndering necessary a devolution on 
the oversman i—Held : the valuation 
belonged to a class of arbn. where a 
rigid conformity with formal procedure 
was not epeted ; &, accordingly, that 
the aw^ was not Invalid because it 
old not distinguish between items 
valued by the arbiters alone 8c Items 
upon which the decision of the overs- 
had been rendered necessary. 



255. AM. Annotations : — Coxisdi. Simpson v. 
OrowlO) [1921 13 K. B. 248 ; Smythe v. Wiles, 
[1921] 2 K. B. 66 . Reid* 8t. Magnus, etc., 
Parochial Church Council r. London Diocese 
(Chancellor), [1923] P. 38 ; Mansfield v. 
Bobinson, [1928] 2 K. B. 353. 

259* Add. Anyiotations : — Apld* Bradshaw v. Air 
Council, [1926] Oh. 329. Refd. Klleamere v. 
I, R. Comrs. (1918), 88 L. J. K. B. 337; 
Haynes v. Aldridge Colliery Co. (1923), 130 
L. T. 282; Mansfield v. Robinson, [1928] 2 
K. B. 353. 

264. After this case add as follows : — 

See, further, Sect. 3, sub-sect. 3b, post. 


Sub-sect. la. — C ompensation for Increased 
OR Diminished Value of Holding. 

A. Compensation to Tenant, 

See A. H. Act, 1923, s. 9. 

B, Compensation to Landlord. 

See A. H. Act, 1923, s. 10. 

264a. Notice of claim — Time for giving — Agricul- 
ture Act, 1920 (c. 76 ),] — Held : the meaning 
of sect. 1 9 of the above Act taken as a whole 
was that the landlord should have a right of 
compensation for deterioration under the 
sect, if lie gave a notice before the termination 
of the tenancy not otherwise ; but if he 
had a right under contract to claim for 
deterioration apart from the sect., notliing 
in the sect, should interfere with that riglit. 

A tenant lield a farm as a yearly tenant 
under the landlord upon the terms, as the 
arbitrator found, of an agreement in writing 
under which the father of the tenant had 
originally held the farm. On Aug. 20, 1920, 
the landlord served a notice t/O quit upon the 
tenant, which expired as to the land, other 
than the boozy pasture, on Feb. 2, 1922. 
The tenant gave up possession of the land 
except the boozy pasture, the tenancy of 
which did not expire until May 1, 1922, 
upon that date. On Mar. 28, * 1922, the 
landlord gave notice of & particulars of a 
counterclaim against the tenant for waste 
wrongly committed or permitted by the 
tenant & for breach of contract or otherwise, 
whereby he claimed for neglect in the care 
of hedges & ditches on the land <fe dirty 
land: — Held: (1) the landlord’s claim was 
not barred by sect. 1 9 of the above Act ; 
(2) the boozy pasture & the rest of the farm 
were held under one contract of tenancy ; 
the contract did not finally cease under 
sect. 10 (7) of the above Act until May 1, 


VoU n.— AKriooltoie. CawB 886— SWte* 

1922, the date of the termination of the 
boozy tenancy, the landlord’s notice 
therefore in time. — Be Abden & KVT 
[1923] 2 K. B. 865 ; 180 L* T. 61 ; nom. 
Arden v , Rutter, 92 L. J. K. B. 894, 0. A. 

Annotations As to (1) Gonsd. Oli^e v, Payuter, [1932] 2 

K. B. 660. Refd. Lowther v, Clifford, [1927] 1 K. B. 

130. 

264b. Agricultural Holdings Act, 1923 

(c, 9), s, 16 (2) — Claims independent of Agri- 
cultural Holdings Acts,] — As the term of a 
lease of an agricultural liolding was coming 
to an end tlie lessee made a claim in respect 
of tenant right, bt the lessor made various 
counterclaims in respect of dilapidations. 
An arbitrator appointed under Agricultural 
Holdings Act, 1923 (c. 9), to settle all matters 
As questions between the parties in respect 
of the holding, stated a case under sect. 16 (4), 
for the opinion of the county ct. in which 
he found tliat particulars of some of the 
lessor’s claims were given within two months 
of the end of the lease, but that particulars 
of others of the claims were not given within 
that time. The claims related in whole or 
in part to acts & omissions w'hich were in 
fact breaches of agreements in the lease. 
The coimty ct. jud^e held that the arbitrator 
could only enttutam those claims of which 
particulars were given within the two months : 
— Held: the provision in sect. 16 (2) of the 
Act, barring claims unless particulars are 
given within the time therein specified, does 
not apply to claims arising from breaches 
of the agreement of tenancy & giving ground 
for actions at law independently of tlie Agri- 
cultural Holdings Acts, <&:; the arbitrator 
must deal with those claims without attri- 
buting importance to the fact that par- 
ticulars thereof were not given within the 
time specified in the sub-sect. 

With regard to the sufficiency of the par- 
ticulai‘s, I am of opinion that in the present 
case, as in most other cases, that is a question 
of fact which the arbitrator should decide 
for himself (Scrutton, J.). — Olive v, 
Paynter, [1932] 2 K, B. 666 ; 101 L. J. 
K. B. 786 ; 148 L. T. 05, O. A. 

Annotation Eefd. Farrow v. Orttewell. [1933] Ch. 480. 


266a. Right to compensation — Tenant holding 

over after notice to quit.] — A tenancy was de- 
termined by notice to quit on a certain day. 
The tenant remained on in possession for 
about nine months, & was finally ejected. 
Two days before his ejectment he furrushed 
details of his claim for compensation 


Cambron V. Niool, [1930] S. C. 1. — 
SCOT, 

•j. What queaiionB arbitrator may 
determine — Termination of tenancy — 
JtrricuUuraX Holdings (iScotland) Act, 
1923 (c. 10), 8, 16.] — In a note of sus- 
ponBion & Interdict brought by the 
landlords of a farm, craving the ct. to 
interdict proceedings in an arbu. under 
the above Act upon a claim by the 
tenant, who had vacated the farm 
in favour of a new occupier, for com- 
pensation for improvements, the oom- 
lalners maintained that the tenancy 
ad not terminated. Sc that the appoint- 
ment of an arbiter under the Act was 
Illegal : — Held : the question of the 
claimant's title to present a claim was 
not one of the matters remitted by the 
Act to the exclusive Jurisdiction of the 
arbiter, hut was a question precedent 


to the existence of a statutory claim, & 
th^ ct. had Juriadiction to entertain 
the action of interdict. — Donaldson's 
Hospital (Edinburoh) Trustees v. 
Esslrmont, [1925] S. C. 199; on ap- 
peal, [1926] S. C. (H. L.) 68.— SCOT. 

$k. Form o/ artntratxon — Arbitration 
between outgoing dt incoming tmants — 
Agricultural Holdings (Scotland) Act, 
1908 (c. 64).] — There is nothing Illegal 
in the outgoing Sc incoming tenants 
entering into an agreement for a 
common law arbn. — Roger v. Hutche- 
son, [1922] S. C. (H. L.) 140, 170.— 
SCOT. 

267 ii. .] — Charges 

for preparing & adjusting a special 
case fall to he dealt with by the 
arbiter. Thomson v, Galloway, 
[1919] S. C. 611; 56 Sc. L. R. 621. 
--SCOT. 


PART V. SECT. 3, SUB-SECT. 2. 

si. Agricultural Holdings (Scotland) 
Act, 1908 (c. M)—Wh(d guestians arbi- 
trator must determine.}— Vnder s. 10 of 
the above Act it falls to tho arbiter 
to determine questionn connected with 
the time & validity of notices to quit 
Sc notices to claim comnonsation.— - 
COWDRAY V. Kkrihiss, [19191 s. r. 
(H. L.) 27.— 5C0T. 

sm. Agriculture Act, 1920 (c. 76), 10 

^Claim exceed in{f oue gear’s r&td~~ 
Vamage jrroved less than oue year s 
rent.] — A tenant claimed compensation 
for disturbance to an amount exceeding 
one year's rent, Sc the claim went to 
arbn., in which it was proved that the 
damage sustained by him was less than 
one year's rent ‘.—Held : the minimum 
amount of compensation payable to a 
tenant under Agriculture Aot, 1920 



Cases aesa— 26 ^ English and Empire Digest Supplement. 


the tenant, from the date when his notice 
expired, was not holding under a contract of 
tenancy, the land \^ch he persisted in 
occupying unlawfully was not a holding 
within sect. 11 of the above Act, & he, there- 
fore, was not within the benefit of the Act. — 
Cave r. Page (1923), 67 Sol. Jo. 669, 0. A. 

266b. Liability to pay compensation — “ Land- 

lord — Purchaser entitled to rents — Purchase 
not completed till after claim.] — Certain land- 
owners let a farm to tenants. In 1917 they 
gave notice to the tenants to quit at Michael- 
' mas, 1918, with a view to the sale of the farm. 
In Oct. 1917, they agreed to sell the farm to 
a purchaser. On July 6, 1918, the tenants 
gave to the purchaser, who was then entitled 
to the rents & profits, notice in writing vinder 
sect. 1 (1) of the Act of 1914 of their in- 
tention to claim compensation in terms of 
sect. 11 of the Act of 1908. On July 18, 
1918, the sale of the farm was completed :—r- 
Held : (1) the purchaser was the “ landlord ” 
within the Acts ; (2) the notice of intention 
to claim compensation was rightly given to 
him ; (3) he was liable to pay compensation. 
— Bradshaw v. Bird, [1920] 3 K. B. 144 ; 
90 L. J. K. B. 221 ; 123 L. T. 703, C. A. 

Annoiaiiona : — Aa to (1) Enid. Richards v. Pry«ie, [1927) 
2 K. B. 76. Generally, Consd. Dale v, Hatfield Chase 
Corpn., [1922] 2 K. B. 282 ; Tombs v. Turvey (1923), 
93 L. i. K. B. 786. 

265c. Person entitled to rents at 

end of tenancy.] — (1) Where the tenant of an 
agricultural holding, who has been disturbed 
in his tenancy, becomes entitled under 
sect. 11 of the above Act to compensation 
for loss in connection with the sale or removal 
of his household goods, implements, or stock 
on the condition, among others, of giving to 
the landlord a reasonable opportunity of 
making a valuation of such goods, etc., the 
question whether he has given such a reason- 
able opportimity is in each case a question 
of fact depending on the circumstances. The 
mere lapse of an interval of several months 
between notice of intention to claim com- 
pensation & sale or removal is not of itseif 
sufficient to satisfy the condition. 

(2) Where the tenant of an agricultural 
holding has given notice to his landlord under 
sect. 11, proviso (6), of his intention to claim 
compensation for disturbance, & the landlord 
before the appointment of an arbitrator under 
that sect, assigns the reversion, the person 
who is liable to pay such compensation as 
may be awarded is the person who is entitled 
to receive the rents at the termination of the 
tenancy, <fe the notice of intention to claim 
so given to the original landlord will enure 
for the benefit of the tenant as against such 
last-named person. 


(3) Assuming sect. 48 (2) of the above Act 
to apply to proceedings for compensation for 
disturbance as well as for improvements, the 
commencement of the “proceedings** is not 
the service of notice of intention to claim 
compensation, but the appointment of the 
arbitrator.— Dale v. Hatfield Chase Corpn., 
[1922] 2 K. B. 282 ; 92 L. J. K. B. 237 ; 128 
L. T. 194 ; 87 J. P. 11 ; 20 L. G. B. 766, 0. A. 

Annotations : — Ae to (2) Oonsd. Tombs v. Turvoy (1923). 98 
L. J. K. B. 78.6- Refd. Richards v. Pryse, [1927] 2 K. B. 
76. QeneraXly, Refd. Smith v. Metropolitan Properties Co., 
[1932] 1 K. B. 314. 


266a. Notice of claim — To whom given — 

Purchaser entitled to rents.] — Bradshaw v. 
Bird, No. 265b, aide. 

266b. Landlord — Subsequent 

alienation of reversion.] — D ale v. Hatfield 
Chase Corpn., No. 266c, ante, 

266c. Reasonable opportunity of making 

valuation — What amounts to.] — Dale v. 
Hatfield Chase Corpn., No. 266c, ante, 

266d. Commencement of “ proceedings — 

What amounts to.] — I>ale v , Hatfield 
Chase Corpn., No. 205c, ante, 

266e, Agriculture Act, 1920 (c. 76) — Right to com- 
pensation — Withdrawal of notice to quit — 
What amounts to.] — In Sept. 1920, a land- 
lord gave to the tenant notice to quit his 
tenancy of a farm for which he was paying 
a yearly rental of £506 2s. On Doc. 31. 1920, 
the landlord wrote to the tenant : ** I have 
received an offer of £670 per annum for your 
holding. If you choose to give me the same, 
you ai'e most welcome to continue the 
tenancy ** : — Keld : having regard to sect. 10 
of the above Act, the letter of Dec. 31, 1920, 
did not constitute an offer in writing to with- 
draw the notice to quit within the proviso 
to sect. 10 (1) of that Act. — lie Perrett & 
Bbnnett-Stanford, [1922] 2 K. B. 592 ; 
91 L. J. K. B. 930 ; 128 L. T. 57 ; 38 T. L. B. 
849 ; svib nom. Perrett v, Bennbtt- 
Stanpobd, 66 Sol. Jo. 680, C. A. 

2661. Ejectment proceedings following 

notice to quit.] — The landlord of a farm 
served on the tenant a notice to quit on 
Mar. 25, 1923. Owing to the illness of his 
wife, the tenant did not quit the farmhouse 
at the expiry of the notice, but he quitted 
the land, save as under the custom of the 
country, immediately after the expiry of the 
notice. Ejectment proceedings were brought 
by the landlord & judgment was obtained 
by default of appearance. On being served 
with the notice to quit, the tenant duly 
served on the landlord a notice of intention 
to claim compensation for disturbance under 
sect. 10 of the above Act : — Held : if the 
tenant was ejected, the ejectment was in 


( 0 . 76), 8 . 10, was an amount equal to 
one year’s rent ; &, although as the 
matter bad gone to arbn. a “ dispute *’ 
bad not been avoided, the tenant was 
still entitled to one year’s rent & was 
not limited to the amotmt of damage 
actually proved. — M'H arg v, SpEine, 
[1924] S. C. 272.-~6COT. 

so. Jjoae from error in valualion 

of waygoing grain crop.]-— Under the 
lease of a farm the landlord took over 
the waygoing crop of grain from the 
outgoing tenant at flars prices, the 
quantity of the growing crop being 
ascertained by arbn. After threshing 
ft was found that the quantity had 
been underestimated by the arbiters. 
The outgoing tenant claimed, under 


the above sect,, as compensation for 
loss in connection with the sale of the 
farm produce, a sum representing the 
dllTerenoe between the price be had 
received & the price of the actual 
quantity threshod : — Held : the loss 
was not “ directly attributable to tho 
quitting of the holding,” but had 
arisen from au error of tlie arbiters. — 
McGrkgoh V. Board of Agriculture 
FOR SCOTIJLND [1926] 8 . O. 613. — 
SCOT. 

sp. Agricultural Holdings (Scotland) 
Act, 1923 (c. 10)— Refusal of landlord 
to take over stock — Claim for loss on 
sale ..] — The tenant of a farm received 
notice to quit. Having taken over 
another farm with a bound stock, be 

8 


sold bis sheep at a dlsplonishlng sale, 
the landlord refusing to take them 
over. In a claim for compensation 
for the dlilereiKse between the price 
realised & the “going concern ** 
value r — Held : the loss was dliuctly 
attributable to the quitting of the 
bolding under sect. 12 (6) of above Act. 
— Keswick v. Wrioht, [1924J S. O. 
766.— SOOT, 

0 q, Tenant holding over after 

notice to quit — No right to compensa- 
tion.] — Hendry v. Walker (1927), 
S. L. T. 333.— SOOT. 

ir, Ejectment proceedings follow- 
ing notice to quU — Whether- tenant 
emUled to compensation .] — Hendry v. 
Walker (1927), S. L. T. 383.~S0OT. 
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consequence of the notice to quit, &, there- 
fore, tne tenant had quitted the farm in con- 
sequence of the notice to quit terminating the 
tenancy, So the tenant was accordingly entitled 
to compensation under sect. 10 of the Act. — 
Mulls v- Kosej (192.3), 68 Sol. Jo. 420, C. A. 

266g. Necessity for proof of loss or 

expense— Entire holding in occupation of sub*^ 
tenants.] — The effect of sect. 10 (6) of the 
above Act is that as a condition precedent 
to his right to compensation for disturbance 
a tenant must prove that he has incurred 
some loss or some expense of the kind 
indicated in the sub -sect. ; that on proof ot 
that he is entitled as a minimum to one year’s 
rent of the holding ; but that unless he proves 
some loss or some expense of the kind 
indicated he does not bring himself within 
sub-sect. 6 & is not entitled to compensation. 
Therefore where a lease of a holding under 
the Act was duly determined by notice to 
quit the holding was entirely in the occupa- 
tion of sub-tenants whose sub-tenancies 
terminated without notice on the termination 
of the lease, <& the lessee did not sell or 
remove any household goods, implements of 
husbandry, fixtures, farm produce or farm 
stock on or used in connection with the 
holding : — Held : he was not entitled to 
compensation for disturbance under sect. 10. 
— Agriculture So Fisheries Minister v. 
Dean, [1924] 1 K. B. 851 ; 93 L. .J. K. B. 
874 ; 130 L. T. 709 ; 40 T. L. R. 285 ; 68 
Sol. Jo. 401, 0. A. 

A ff notations : — CoDsd. Westlnke r. Pagre,fl926] 1 K. B. 298; 

Re O’Oonnor & Brewin’s Arbitration, [1933] 1 K. B. 20 ; 

Spreckley V. Leicester County Council, [1934] 1 K. B. 3CG. 

Refd. SeUeck v. HeUens (1928), 98 L. J. K. B. 214. 

266h. Notice of claim — Time for giving — 

** Termination of tenancy ” — Tenancy of 
different parts of holding expiring at different 
times.] — A landlord let a farm, according to 
the custom of the country, upon a yearly 
tenancy on the terms that the tenant should 
enter into occupation of the main portion of 
the land on Apr. 6, A of the farmhouse, farm 
buildings. So the remainder of the land on 
May 18, So that “ on the termination of the 
tenancy ” he should give up possession of the 
different portions of the farm on the respective 
dates, there being one rent reserved for the 
whole farm : — Held : the “ termination of the 
tenancy ” for the purposes of sect. 10 (7) of 
the above Act took place on May 13, not- 
withstanding that the main portion of the 
premises had to be surrendered at the earlier 
date . — Semhle : the proviso to sect. 18 (2) 
of the above Act applies only to a case where 
the tenant has been allowed by a landlord 
to remain on, after the cesser of the agree- 
ment of tenancy, under a new agreement. — 
Swinburne v. Andrews, [1923] 2 K. B. 
483 ; 92 L. J. K. B. 889 ; 129 L. T. 650 ; 39 
T. L. R. 545 ; 67 Sol. Jo. 726, C. A. 

Annotation : — Oonsd. Be Arden & Butter, (192312 K. B. 865. 

2661 . Given under Act subsequently 

repealed — Necessity for notice under repealing 
Act.] — A tenant who had on Sept, 20, 1920, 
received notice to quit his farm on Sept. 29, 
1921, gave notice on Nov. 17, 1920, to his 
landlord of his intention to claim compensa- 
tion for disturbance under A. H. Act, 1908, 
s. 11, That sect, was repealed by the Act 
of 1920^ which came into force on Jan. 1, 
1921, Sl by sect. 10 substituted a new right to 
compensation for disturbance. The tenant 


gave no notice of his intention to claim com- 
pensation under that sect, as required by 
sub-sect. 7 (5) thereof : — Held : not having 
given notice under sect. 10 of the Act of 1920, 
he had no right of claim under that sect., 
but his nght of making a claim under A. H. 
Act, 1908, s. 11 , was preserved by Interpreta- 
tion Act, 1889 (c. 63), s. 38, notwithstanding 
the repeal of sect. 11 . — Hamilton-Gbll v. 
White, [1922] 2 K. B. 422 ; 91 L. J. K. B. 
875 ; 127 L. T. 728 ; 38 T. L. R. 829 ; 67 
Sol. Jo. 80, 0. A. 

Annotaiion — Consd. Brigga v. Dry den, Talbot v. VlokerH, 
11925] 2 K. B. 667. 
jS'ec, now, A. H. Act, 1923, s. 12. 

266j. Agricultural Holdings Act, 1923 (c. 9) — Right 
to compensation — Refusal or failure to agree 
to arbitration.] — (1) A landlord of a holding 
gave the tenant notice to quit, So in the same 
document stated that he had no desire to 
terminate the tenancy if the tenant would 
agree to his demand that the rent should be 
fixed by arbn. The tenant did not agree to 
arbn. : — Held : the tenant did not thereby 
disentitle himself to compensation, for the 
refusal or failure to agree to arbn. dealt 
with by sect. 12 (1) (e) of the above Act is a 
refusal or failure which has taken place 
before the date of the notice. 

(2) It cannot be laid down as a matter of 
law, that in no case can the minimum com- 
pensation of one year’s rent provided by 
sect. 12 (6) be reduced under the provisions 
of sect. 12 (8) if the tenant, having held two 
or more holdings as tenant, remains in 
possession of one of them. But the pro- 
visions of sect. 12 (8) have no application to 
a case in which the tenant remains in posses- 
sion of the other holding or holdings, not as 
tenant, but as owner. — Westlake v. Page, 
[1926] 1 K. B. 299 ; 95 L. J. K. B. 466 ; 134 
L, T. 612, 0, A. 

266k. Amount of compensation — Tenant 

holding two or more holdings.] — Westlake 
V, Page, No. 266j, ante, 

2661. Minimum — One year’s rent.] — 

Be O’Connor & Brewin’s Arbitration, No. 
266bb, post 

2661a. Expenses of preparation of claim. 1 

— Dhnstan V. Bennev, [1937] 4 All E. R. 
510; 64T.L. R. 107; 81 Sol. Jo. 1039, C. A. 

266m. Liability to pay compensation — ‘ ‘ Land- 

lord” — Agreement for sale — Whether pur- 
chaser entitled to rents,] — In July, 1924, the 
owner of an estate, which included a farm in 
the occupation of tenants, agreed to sell the 
farm to a purchaser, who agreed to pay the 
purchase money in Oct. 1924. The agree- 
ment was subject to conditions of sale, by 
one of which the purchaser agreed to pay the 
balance of the purchase money on the day 
named in the contract, & in that respect time 
was to be of the essence of the contract ; So 
it was further agreed that “ all rents So 
periodical outgoings” should be “appor- 
tioned up to the comp!etion,” So added to or 
deducted from the purchase money as the 
case might require. On Sept. 23, .1024, 
notice was given to the tenants to quit the 
farm on Sept. 29, 1925. The purchase was 
not in fact completed until Oct. 1925 : 
Held: (1) “completion” in the condition 
of sale meant actual completion, & not the 
date named for completion ; (2) on Sept. 29, 
1925, the vendor was the ” person entitled 
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to receive the rents Sc profits ** of the farm 
mtlim sect. 57, & he. Sc not the purchaser, 
was the landlord within sect* 12 Sc th< 
person to pay compensation to the tenants. — 
Biohards V, PRYSE, [1927] 2 K. B. 76 ; 96 
L. J. K. B- 743 ; 137 L. T. 170, 0. A. 

a66n. Notice of olslm — By whom .given — 

Joint tenancy.] — W., who had been tenant 
of a farm foi* many years, entered into 
negotiations with his landlord to have his 
tenancy agreement, upon the termination 
thereof, transferred to Inmself <te B., & as 
the result of those negotiations W, became 
joint tenant of the farm with B. at the request 
of, Sc for the protection of, the landlord 
Upon the termination of W/s tenancy B 
paid W. for the tenant right Sc also provided 
the whole of the finance necessary for carrying 
on the farm. On Peb. 21, 1924, W. alone 
gave notice to quit. On Mar. 21, 1924, the 
landlord served notice to quit upon both 
tenants, upon the ground that they were 
not cultivating the farm according to the 
rules of good husbandry. Thereupon B. 
gave notice to the landlord of his intention 
to claim compensation: — Held: (1) the 

notice givenf by B., being the one of the joint 
tenants who owned the household goods & 
agricultural implements & had suffered loss 
by their removal or sale upon the expiration 
of the joint tenancy, was sufficient to give 
the arbitrator jurisdiction ; (2) it being the 
object of sect. 12 (7) (6) of the above Act 
that the landlord should have notice of what 
compensation was claimed against him, it 
would, in the case of a joint tenancy, be a 
great hardship upon the tenant who had a 
proper & valid claim for compensation which 
was to be defeated because his joint tenant, 
who had no such claim, had not joined in the 
notice. — H owson v. Buxton (1928), 97 
L. J. K. B. 749 ; 139 L. T. 504, 0. A. 

2660, Notice to quit — Reason must be stated — 

Effect of notice giving alternative reasons.] — 

A tenant in giving a notice to quit under 
sect. 12 (8) of above Act, on account of the 
landlord’s refusal or failure to agree to the 
tenant’s demand for arbn. as to the rent of 
the holding, is, as a condition precedent to 
his right to compensation for disturbance, 
bound to state correctly the reason for the 
notice which in fact exists, but he may put 
himself right by putting his notice in the 
alternative by stating that the notice given 
was either for the reason that the landlord 
had refused or that he had within a reasonable 
oime failed to agt'ee to the demand made on 
him by the tenant for arbn. 

Where the landlord had within a reason- 
able time failed to agree to such a demand 
but had not refused to do so & the notice to 
quit wrongly stated that it was given by 
reason of the landlord’s refusal to agree : — 
ffeld .* the tenant could not succeed in his 
claim for compensation for disturbance. — 
Sellecit V. Hellens (1928), 98 L. J. K. B. 
214 ; 140 L. T. 353 ; 45 T. L. B. 179 ; 73 
Sol. Jo. 76, 0. A. 

266p, Form of notice.] — The land- 

lord of a holding served on the tenant notice 
to quit in the following form : “In accord- 
ance with sect. 12 (1) (a) Sc (b) of Agricultural 
Holdings Act, 1923 (c. 9), we hereby as 
agents for ” the landlord give you notice 
to quit,” etc. The tenant, in accordance 

10 


j with this notice having quit^d thQ holding, 
I claimed compensation for disturbance, con- 
tending that the notice did not sumoiently 
state that it was given for any of the reasons 
specified in sect. 12 (1) of the Act, or md not 
specify for which of those reasons it was 
given ; the notice to quit sufficiently 

stated that it was given for the reasons 
indicated in sect. 12 (1) (a) Sc (6), & was an 
effective notice to bai* the tenant s claim to 
compensation if the allegations were 
sustained.— Be Digby ^ i rr? 

K. B. 491 ; 101 L. J. K. B. 616 ; 147 L. 1. 
221 ; 48 T. L. B. 403, C. A. 

266q. Reasons in accompanying 

letter.] — A notice to quit under 1923 Act may 
be validly contained in two documents one 
a formal notice to quit Sc the other an accom- 
panying document which refers to that formal 
notice Sc states as the reason for giving it one 
or more of the causes set out in sect. 12 (1) of 
the Act. — T ueton v, Txtrnbubl, [1934] 2 
K, B. 197 ; 103 L. J. K. B. 698 ; 151 L. T. 

. pro o„i \ 


266r. By purchaser before completion — 

Estoppel.] — Pltf. was the tenant of two farms 
on a yearly tenancy. The owner of the 
property died in 1928, & on July 17, 1930, 
his personal representatives agreed to sell 
deft, the farms. The date fixed for com- 
pletion was Sept. 15, 1930, but the purchase 
was not completed till Oct. 30, 1930. Mean- 
while deft, had on Oct. 9, 1930, sent to pltf. 
a notice to quit the premises on Oct, 11, 1931, 
Sc pltf. duly gave up possession on that date. 
Deft, disputed pltf.’s claim to compensation 
under Agricultural Holdings Act, 1923 (c. 9), 
on the ground that the notice to quit was 
invalid, because the purchase was completed 
only after the notice was given. Pltf. 
therefore brought proceedings claiming de- 
clarations that the notice to quit was valid ; 
that, if not, deft, was estopped from denying 
its validity ; Sc that he was entitled to com- 
pensation under the Act : — Held : (1) on the 
facts the x>itf. was estopped from denying 
the validity of the notice to quit; (2) the 
ct. had jurisdiction to determine the matters 
at issue, notwithstanding the provisions for 
arbn. contained in sect. 16 of the Act. — 
FaBIIOW V. OR^rTEWELB, [1933] 1 Ch. 480 ; 
102 L. J. Ch. 133 ; 149 L. T. 101 ; 49 T. L. B. 
251, C. A. 

i66s. Determination of rent — Notice of appli- 

cation for arbitration — Effect of delay.] — On 

Jan. 16, 1929, the tenant of an agricultural 
holding made to the landlord a demand in 
writing for arbn. under Agricultural Holdings 
Act, 1923 (c. 9), as to the rent to be paid 
for the holding as from Apr. 6, 1930, the 
next ensuing date at which the tenancy 
could have been terminated by notice to 
quit given by the tenant at the date of the 
demand for arbn. The landlord consented 
to the matter being referred to ai*bn., but 
after a long delay, due to the fault of the 
landlord & his advisers, he refused to concur 
in the appointment of an arbitrator, to take 
part in the arbn. or to recognise the award. 
At the request of the tenant the Minister 
of Agriculture appointed an arbitrator who, 
on Sept. 23, 1931, made an award fixing a 
reduced rent for the holding as from Apr. 6 
1930 ; — Held : the award was good & en- 
forceable as between the parties. — G kunov 



V. Hfirwfioir* [1933] 1 K, B. 787 ; 102 L. J. 
K. B. 398 ; 149 L. T. 212 ; 49 T. L. B. 346 ; 
77 SoL Jo. 216. 

2661. ~ Validity o£ award. ]^-G run 0 y 

V. Hewson, No. 266s, ante. 


StTB-sEoi. 3a. — C ompensation fob Enforcement 
OF Proper Cultivation, 

266u. Corn Production Act, 1917 (c, 46), s. 9 (9)— 
Who Is person Interested— Tenant.] — (i) A 

notice to convert certain land into tillage, 
made under sub -sect. 1 of the above sect. & 
Defence of the Realm Regulations, 1914, 
reg. 2 M, was served on the owner of land who 
was in occupation. After the service of the 
notice the owner agi*eed to let the land to a 
tenant who entered into occupation & carried 
out the requirements of the notice. The 
notice had not been served on the tenant. i 
The tenant claimed compensation for loss 
alleged to have been suffered by him by reason 
of his having carried out the i-equivements 
of the notice, & the claim was referred to 
arbn. under the Act, & the arbitrator stated 
a case in which he asked the ct. certain 
questions : — Held : the tenant was a “ person 
who was interested in the land in respect of 
which the notice was served,” within sub- 
sect. 9 of the above sect., inasmuch as he 
w^xs interested at the time when the loss was 
alleged to have occurred ; <fe the tenant came 
within the words of the sub-sect. ” who 
suiters any loss by reason of the exercise of 
the powers conferred by this sect.” &; was 
entitled to compensation for the loss, if any, 
though the notice had not been served on 
him. as he had carried out the requirements 
of the notice. 

(2 ) Two notices w’^ere served, each in respect 
of a different field in a separate farm occupied 
by the same tenant ; — Held ; in the circum- 
stances, the loss, if any, in respect of each 
field should be assessed sepfirately. 

(3) The tenant of certain land in respect 
of which a notice to plough had been served 
under the Act sent in a claim for compensa- 
tion on Sept. 28, 1918, for the year 1918, 
in 1919 he sent in a claim for compensation 
for 1919. The arbn. to assess compensation 
was held after both claims had been sent in : 
— Held : the assessment should not be based 
on the loss, if any, in each year separately ; 
(Bankes, L.J.) the arbitrator should take 
the experience o^ the two years, setting off 
any profit in one year against any loss in 
the other; (Scuutton & Atkin, L..1J.) the 
whole effect of the exercise of the powers 
conferred by the sect, had to be considered 
by the arbitrator, including an estimate of 
the probable loss or profit in the future 
— Re Todd & North Riding of York- 
shire Agricultural Executive Committee 
[1921] 1 K. B. 281 ; 90 L. J. K. B. 228 : J24 
L.T. 407; 85 J. P.89; 18 L. G. R. 790, C. A, 

266v. Separate notices as to parts of two farms 

— ^Occupled by one tenant — Method of assess- 
ment.] — Be Todd & North Riding of 
Yorkshire Aorioultural Executive Com 
MITTEE, No* 206u, ante. 


Yol IL— Agricraltuw. CtaNW 

266w. — — Separate claims by teimht t0r two 
successive years — Method of assessmetit.]-^ 

Be Todd & North Riding, of Yobk0hu&b 
Agricultural Executive Committee, No* 
266u, ante, 

266x. Award— Jurisdiction of court to remit 

— Award bad on face for ambiguity or un- ‘ 
certainty.] — in an arbn, for the purpose of 
awarding compensation under the above 
Act, the High Ct. may remit to the arbitra^r 
an award bad on the face of it for ambiguity 
or uncertainty, in accordance with Arbitra- 
tion Act, 1889 (c. 49), although by sect, 11. 
sub-sect. 1, of the above Act, it is provided 
that arbns. thereunder shall bo in accordance 
with A. H. Act, 1908, 8ched. 2, which excludes 
Arbitration Act, 1889.— Murray v, Dalton 
(1920), 90 L. J. K. B. 401 ; 121 L. T. 762 ; 
37 T. L. R. 231 ; 65 Sol. Jo. 155, D. 0. 

Annotation : — Reid. Re Jones & Carter, 11922] 2 Ch. 699. 
Control of food in wartime generally, see 
Pood Drugs, Vol. XXV., pp. 132 el seq. 


Sub-sect. 36. — Ascertainment of Compensa- 
tion. 

266y. In respect of what holdings compensation 
payable — Tenant sub-letting farmhouse.] — 

By an agreement of tenancy a landlord de- 
mised to the tenant a farm of 1,000 acres 
together with a farmhouse & some cottages. 
There was a provision that the tenant should 
use the demised premises for farming pur- 
poses. The tenant subsequently, with the 
permission of the landlord, sub-let the farm- 
house to a lady who used it as a house for 
paying guests. Upon the determination of 
the lease, the tenant made a claim for com- 
pensation under A. H. Act, 1908 : — Held : 
the ct. must have regard to the substance of 
what had been done ; by the lease the hold- 
ing was an agricultural one, the fact that 
the farmhouse had been let to a sub-tenant 
did not cause it to cease to be a ” holding ” 
within the Act. — Re Russell & Harding 
(1922), 128 L. T. 476 ; 39 T. L. R. 92 ; 67 
Sol. Jo. 123, C. A. 

Compensation for improvements — Under 

Agricultural Holdings Act, 1908.] — See 
original volume, p. 42, Nos. 230-232. 

2662. Notice of claim — To whom given — Purchaser 
— Taking subject to existing tenancies.] — 

Applt. was the tenant of an agricultural 
holding under a tenancy expiring on Sept. 29, 
1922. In May, 1922, the landlord con- 
tracted to sell the holding, subject to the 
tenancy, to resp., completion to take place 
on Sept. 29, 1922. The completion in fact 
took place on Nov. 2. The contract of sale 
contained a general condition that the rents, 
profits or possession of the propei-ty should 
be received or retained & the outgoings dis- 
charged by the vendor up to the time 
appointed for completion, SC' that current 
rents should be apportioned. By a special 
condition it was provided that for the pur- 
pose of this general condition any rent 
payable on Sept. 29 was to be deemed 
” current rent,” & was to be payable by the 
purchaser on completion. After the deter- 
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mination of the tenancy the purchaser as 
“ landlord ” made a claim against the tenant 
for dilapidations, & the tenant counterclaimed 
for compensation : — Held : the purchaser 
was not at the date of the termination of the 
tenancy the “ landlord ” within A. H. Act, 
1908, s. 48, & Agriculture Act, 1920 (c. 76), 
s, 18. — Tombs v, Turvey (1923), 93 L. J. 
K. B. 785 ; 131 L. T. 330 ; 68 Sol. Jo. 385, 
O. A. 

— For compensation for Improvements — 
Under Agricultural Holdings Act, 1908.] — See 
original volume, p. 46, Nos. 245-250. 

— For compensation to landlord for deteriora* 
tion.] — See Nos. 264a, 264b, ante. 

For compensation for disturbance — Under 
Agricultural Holdings Act, 1908.] — See 

original volume, p. 48, No. 266 ; & Nos. 265b, 
265c, ante. 

Under Agriculture Act, 1920 (c. 76).] 

— See Nos. 266h, 200i, ante. 

266aa. Particulars of claim — Sufficiency.] — Held • 
having regard to the severity of the penalty 
attached to non-compliance with Agriculture 
Act, 1920 (c. 76), 6. 18 (2), namely, total 
extinguislmient of the claim, the presump- 
tion was that the requirement of “ particu- 
lars was not intended to be construed 
strictly, &, for the purpose of keeping the 
claim alive & enabling the parties to get 
before the arbitrator, a less degree of par- 
ticularity was required to satisfy the sect, 
than would be required of particulars of a 
statement of claim in an action, notwith- 
standing that when the parties get before 
the arbitrator he might be of opinion that 
the particulars were insufficient, <fc might 
order further & better particulars to be 
given. — Jones r, Evans, [1923] 1 K. B. 12 ; 
92 L. J. K. B. 35 ; 128 L. T. 228, C. A. 

Annotations: — Apld. Re Agricultural Holdings Act, 192:1, 
O’Connor v. Brewin (1932), 76 Sol, Jo. 511. Consd. 
Sprockley v. Leicester County Council, [1934] 1 K. B. 366. 
Refd. Turton v. Turnbull, [1934] 2 K. B. 197. 

266bb. ’ .] — (1) A tenancy having been 

determined by notice to quit expiring on 
Sept. 29, 1930, the tenant gave notice of, 
amongst others, a claim for disturbance, & 
on Nov. 20, 1930, furnished particulars in 
which particulars of claim for disturbance 
were “ Disturbance for two years’ rent 
£514 ” : — Held : no sufficient particulars had 
been delivered & therefore the claim was 
barred. 

(2) Where the tenant proves he has 
directly suffered loss the minimum amount 
of damages is one year’s rent . — He O’Connor 
&; Brewin’8 Arbitration, [1933] 1 K. B. 
20; 101 L. J. K. B. 706 ; svi) nom. Be 
AGRlCtTLTtJRAl. HOLDINGS ACT, 1923. 
O’Connor v. Brewin, 147 L. T. 386 ; 76 
Sol. Jo. 511, C. A. 

Annotation : — As fo (1) Folld. Spreckiey v. Leicester County 
Council, [1934] 1 K. B. 366. 


266CC. Question of fact,]— Olive v , 

Patntbr, No. 264b, ante. 

266dd. .]— On Mar. 19, 1931, the tenant 

of an agricultural holding was served by his 
landlord with a notice to quit exphing on 
Apr. 6, 1932. On Nov. 23, 1931, during the 
cuirency of the notice to (juit the tenant gave 
notice to his landlord of his intention to malte, 
a claim for compensation for disturbance 
under sect. 12 of A. H. Act, 1923, for loss 
or expense directly attrilDutable to my 
quitting the holding whi(ih I may unavoidably 
incur upon or in connection with the sale or 
removal of my household goods, implements 
of husbandry, fixtm*es, farm produce or farm 
1 stock on or used in connection with the 
holding, including any expenses reasonably 
incurred by me in my claim for compensa- 
tion.” On Apr. 6, 1932, the tenant quitted 
the holding. On May 21 , 1932, he gave notice 
under sect. 16 (2) of the Act, that the amount 
of his claim for disturbance was ” one year’s 
rent, viz. : Two hundred & twenty-five 
pounds (£225).” The county court judge 
held that the particidars were sufficient : — 
Held : no sufficient particulars had been 
delivered & therefore that the claim was 
barred, on the grounds: (1) the notice of 
Nov. 23, 1931, was merely a notice that a 
claim would be made &: not a rendering of 
particulars, & (2) the notice of May 21, 1932, 
although it quantified the claim at the 
miniiTium sum to which the tenant was 
entitled under sect. 12 (6) of the Act, did not 
furnish particulars of some loss or expense to 
which the tenant had been put. — Sprbcktjby 
V. Leicestershire County Council, [1934] 
1 K. B. 366 ; 103 L. J. K. B. 200 ; 150 L. T. 
9, 0. A. 

26606. Award — Setting aside — Jurisdiction of court 
— ^Error on face of award.] — The inherent 
jurisdiction of the High Ct. to set aside an 
award under A. H. Act, 1908, on the ground 
of error appearing on the face of it where 
there has been no misconduct on the part of 
the arbitrator is not taken away by that 
Act. That jurisdiction was not excluded by 
Arbitration Act, 1889 (c. 49), & when the 
jurisdiction under that Act with reference to 
arbn. proceedings under the A. H. Act, 1908, 
was transferred to the county ct. by that 
Act, the inherent jurisdiction of the High 
Ct. in those matters was neither expressly 
nor by implication transferred to it. — Be 
Jones & Carter, [1922] 2 Cb. 699 ; 91 
L. J. Ch. 824 ; 127 L. T. 622 ; 38 T. L. R. 
779 ; 66 Sol. Jo. 611, C. A. 

Annotation : — Consd. Horroll v. St. John ot Blet^^o, [1928] 
2 K. B. 616. 

266ff. Time lor notice of motion to set 

aside.] — In an arbn. under the A. H. Act, 
1908, the award was made on Apr. 8, 1921, 
& on June 3 applt. gave notice of motion to 
set aside the award on various grounds. 


PART V. SECT. 8, SUB-SECT. 8b. 

2d6aa 1. Particulars of claim — Suffi- 
ciency — AffricuUurcU Holdings iScot^ 
land) AcU 1923 (e, 10). a. 16 (2).]— 
By a letter, written on receipt of a 
notice from the tenant of his Intention 
to terminate his tenancy of a sheep 
farm, the landlord intimated that he 
reserved his claim in respect of depletion 
of the sheep stock ; 3c by a second 
letter, written vidthln two months 
after the termination of the tenancy, 


ill which he referred to his former 
letter, he stated* that only 61 per cent, 
of the sheep stock had been delivered 
to the incoming: tenant, & that the 
amount of the claim would be intimated 
when the exact shortagre was deter- 
mined : — Held: (1) in view of the 
severity of the penalty attached to 
non-compliance, the requirements of 
the above sub-sect, were suflaoiontly 
complied with if fair notice was friven 
to the opposite party of the nature 
of the claim against him & of the 
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case he bad to meet ; (2 ) the letters 
gave such notice, although they did 
not state the legal basis of the 
claim or its actual amount. — M ont 
ROSE (Duke) v. Hart. [1926] S. C. 
160.--SCOT. 

8a. Agricultural Holdings {Scotland) 
Actp 1908 (c. 64}-^ Appeal — Decision 
of court on case 'stated — Binding on 
orfeifroier. l—MiTonKLL-Guxv. Buchan, 
[1921] S. 0. 390 ; 88 Sc, L. R. 371.— 
SCK^T. 



VoL n.— Agricnttore. Cases 26611-- 267c. 


There was no rule either under County Cts. 
Act, 1888 (c. 43), or under A. H. Act, 1908, 
dealing with the time within which a notice 
of motion to set aside an award must be 
given : — Held : the words “ principles of 
practice in County Cts. Act, 1888 (c. 43), 
s. 164, did not refer to specific rules of the 
High Ct., & the time limit of six weeks under 
B. 8. C., Ord. 64, r. 14, was not a “ principle 
of practice within that sect, of the Act ; 
therefore the only time limit applicable in 
the present case was under Stat. Limitations 
&: under the doctrine of laches, &; the motion 
to set aside the award was made in time, — 
McCrbagh V. Freabson (1921), 91 L. .T. K. B. 
365 ; 126 L. T. 601, D. 0. 

266gg. Order directing arbitrator to state 

special case — Appeal lies to Divisional Court.] 

— Stevens v. Downham, Isle op Ely 
(Feoffees of Poor I^nds), [1926] W. N. 
168. 

266hh. No power to order arbitrator to state 

special case on question not within submission 
to arbitration.! — Stevens v. Downham, 
Isle op Ely (Feoffees op Poor Lands), 
[1926] W. N. 168. 

Of compensation lor improvements — Undez 
Agricultural Holdings Act, 1908.] — See 

original volume, p. 47, No. 254-250. 

266 jj. Recovery of compensation agreed or awarded 
— In what court.] — A. H. Act, 1923, s. 19, 
does not give exclusive jurisdiction to the 
county ct. in all cases & prevent an action 
from being brought to recover the sum in the 
High Ct., when it is in excess of the amount 
ordinarily recoverable in the county ct. — 
lIoRRELL V. St. John op Bletso (Lord), 
[1928] 2 K. B. 616 ; euh nom, Horrell 
Bletso, 97 L. J. K. B. 655 ; 139 L. T. 400. 

266kk. Costs — Agreement as to — Validity.] — The 
parties to an arbn, under A. H. Act, 1923, 
agreed beforehand that the successful party 
should have costs on the High Ot. scale. 
The agreement was not communicated to 
the arbitrator, who gave his award in favour 
of tlie landlord, &; awarded that each party 
should pay his own costs. In an action by 
the landlord to enforce the agreement the 
judge gave judgment for the tenants, on the 
ground that the Act gave discretion to the 
arbitrator as to costs : — Held : the agree- 
ment was valid & enforceable. — Mansfield 
V. Robinson, [1928] 2 K. B. 353 ; 97 L. J. 
K. B. 466 ; 139 L. T. 349 ; 92 J. P. 126 ; 44 
T. L. H. 518, D. 0. 

267a. “ Treated as a market garden/^ — 

(1) Held : the word “ treated in sect. 42 (1) 
of the above Act, in the collocation in which 
it was there used did not mean simply that 
the holding should be in use or cultivation 
as a market garden, but that it should be let 
by one person as landlord & occupied by the 
other as tenant as a market garden, & so 
treated as between them for the purpose of 
govening their rights in respect of tne holding 
aa a market garden. 

By an agreement in writing dated Dec. 31, 
1919, &: made between the landlord of the 
one part & the tenant therein described as 
“ market gardener of the other part, it was 
agreed (clause 1) : that the landlord should 
let Sc the tenant should take the farm therein 
described for the term of one year from 


Sept. 19, 1919, & so on from year to year at 
the yearly rent of £185 by half-yearly pay- 
ments on Mar. 25 <te Sept, 29 in each year, 
& that the tenant should pay to the landlord 
as a further rent at the rate of £6 per cent, 
per annum on all sums of money expended 
by the landlord in the supply of any fruit 
trees during the tenancy. By clause 7 the 
tenant was to cultivate the land on the best 
& most approved system of gardening in 
general practice in the neighbourhood, & was 
not to cut down, grub up, or destroy any 
fruit trees growing in or upon the land, or at 
any time to be planted tiiereon, under the 
provisions of the agreement, without the 
consent in writing of the landlord or his 
agent first had &> obtained. By clause 9 
the landlord was during the term to supply 
the tenant at his own expense with all fruit 
trees which might at any time be agreed 
between the landlord tenant to be necessary, 
<fe; the tenant was to pay a certain additional 
rent in respect of the fruit trees so supplied. 
Clause 11 contained the following proviso: 

That nothing herein contained shall be 
deemed to be an agreement by the landlord 
that the premises hereby demised or any part 
thereof shall be let or treated as a market 
garden or give rise to a claim for compensation 
for fruit trees or bushes under A. H- Act, 
1908, or any statutory modification thereof : 
— Held : (2 ) clause 1 1 of the agreement con- 
tained the clearest possible expression of the 
intention of the parties that the holding was 
not to be treated as a market garden ; there 
was therefore no agreement in writing within 
sect. 42 (1) of the Act, by which it was agreed 
that it should be let or treated as a market 
garden. Sc therefore no claim to compensation 
on that basis arose, because the existence of 
such an agreement was a condition precedent 
to such a claim ; (3) the agreement was not 
one which wjxs avoided by sect. 6 of the Act, 
because the condition precedent to the 
tenant having the right to claim compensa- 
tion had not been satisfied. — Be Masters Sc 
Ditveen, [19231 2 K. B. 729 ; 08 Sol. Jo. 11 ; 
s^ub nom. Masters v, Bdveen, 93 L. J. K. B. 
57 ; 180 L. T. 13, C. A. 

Annotation : — As to (1) Consd. Saunders- Jacob v. Yates, 
[19333 2 K. B. 240. 

267b. Market garden — What Is — Garden of country 
house — Sale of produce.] — The fact that the 
occupier of a country house sells regularly 
one-half of the produce of the gardens 
occupied therewith does not constitute the 
gardens a market garden. — Bickerdike v, 
Lucy, [1920] 1 K. B. 707 ; 89 L. J. K. B. 
558 ; 84 J. P. 61 ; 36 T. L. R. 210 ; 61 Sol. 
Jo. 257 ; 18 L. G. R. 207, D. C. 

Annotation: — ^Retd. Lowthorv. Clifford (1925), 90 J. P. 55. 


267c. .] — Land was cultivated in order 

that the crops might be sold. Sc the crops 
included fruit Sc rhubarb : — Held : (1 ) the land 
was a market garden within A. 11. Act, 1923, 
8. 57 ; (2) having regard to sect. 54 & other 
sects, of that Act. sect. 16 should not be read 
with an unrestricted meaning. Sc the land- 
lord’s right of action to recover the expense 
of making up a road had not been affected 
by the provision for reference to arbn. ^ in 
that sect. (3) Semhle : sect. 16 deals with 
procedure. — Lowthbr v. Clifford, [1927] 
1 K. B. 130 ; 95 L. J. K. B. 676 ; 135 L. T. 
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200 ; 90 J. P. 113 ; 42 T. L. R. 432 ; 70 
Sol. Jo. 644 ; 24 L. G. R. 231. O. A. 

Annotations: — As to (2) FoUd. Olive v. Paynter, [1932] 2 
K. 666. As to (3) Consd. Farrow v, Orttewell, fl933] 
Oh. 480. Befd. Mansfield r. Robinson, [1928] 2 K. B. 
353. 

267d. Let or treated as a market garden ” — Part 
of premises treated as market garden.] — 

By lease made in 1904 a private residence 
at Sunbnry, Middlesex, with gardens, plea- 
sure grounds, & meadow lands, being about 
27 acres in all, was demised to deft.*s pre- 
decessor in title for twenty -eight years at 
a yearly rent of £126. The lessee covenanted 
to keep the- premises in repair & not to 
commit waste. He also covenanted not to 
occupy use or employ the premises for any 
trade except that of a nurseryman, market 
gardener, florist or farmer, without the 
written consent of the lessors. The lessee 
during the term ploughed up the grass land 
& cultivated it as a market garden. In 


1924 deft., in whom the term was then 
vested, lot the house & garden on a yearly 
tenancy, but continued to cultivate the rest 
of the land as a market garden. On the 
termination of the lease in 1931, the rever- 
sioners brought an action for damages for 
waste & for declarations that neither the 
demised prenaises nor any part thereof con- 
stituted a “ holding or “ market garden ” 
within Agricultural Holdings Act, 1923 
(c. 9) : — Jffeld : the premises, excluding the 
house & grounds let in 1924, constituted 
a separate holding under the Act ; they 
were let upon an agi’eement in writing made 
after Jan. 1, 1896, which provided that the 
holding should “ be let or treated as a market 
garden ” ; it was therefore a “ market 
garden ” within sects. 48, 57 of the Act, & 
the claim failed. — Saunders- Jacob v. Yates, 
[1933] 2 K. B. 240 ; 102 L. J. K. B. 417 ; 
119 L. T. 209, C. A. 


Part VI. — Fixtures. 


268. Add. Annotations : — Consd. Re Mann A 
Harvey (1920), 123 L. T. 242. Refd. Pole- 
Carew v. Western Counties & General 
Manure Co., [1920] 2 Ch. 97. 

268a. Removal by tenant — Agricultural Hold- 

ings Act, 1908, s. 21 — Power to contract out 
of Act.] — A. H. Act, 1908, contains no pro- 
hibition against the parties to a lease or 
tenancy contracting themselves out of the 
provisions of sect. 21 of the Act, & it is 
therefore competent to them to do so. 

A lease of a farm contained a covenant by 
the lessee to deliver up at the end of the 
term all the demised premises & all new & 
other buildings & erections thereon & all 
such fixtures as were in anywise affixed or 
fastened to the freehold of the premises : — 
Held : the covenant effectually excluded the 
provisions of sect. 21 of the Act, &, the tenant 
was not entitled to remove certain buildings 
& fixtures erected & affixed by him during 
the term. — Premier Dairies v. Garlick, 
[1920] 2 Ch. 17 ; 89 L. J. Ch. 332 ; 123 
L. T. 44 ; 64 Sol. Jo. 375, 

268b. : — No notice by tenant of intention 

to remove — Claim by tenant for loss on 
removal.] — An agricultural tenant who at 
the expiration of his tenancy omits to give 
to the landlord, under A. H. Act, 1908, s. 21, 
notice of his intention to remove a fixture 


or building, whereby the landlord is pre- 
vented from exercising the option given to 
him by the Act to purchase the same, cannot 
afterwards claim compensation for expenses 
or loss suffered through the removal under 
A. H. Act, 1914, s. 1, & A. H. Act, 1908, 
s. 11. — Re Harvey So Mann (1920), 89 
L. J. K. B. 687 ; sub nom. Re Mann & Har- 
vey, 123 L. T. 242, C. A. 

268c. Purchase by landlord — Agricultural 

Holdings Act, 1923 (c. 9), s. 22— VaUdity of 
award.] — Hassall v. Cholmondelky (1935), 
79 Sol. Jo. 522. 

271. Add. Annotation : — Refd. Pole-Carew v. 
Western Counties So General Manure Co., 
[1920] 2 Ch. 97. 

273. Add. Annotations : — As to (3) Refd. Vaudeville 
Electric Cinema v. Muriset, [1923] 2 Ch. 74; 
Golden Horseshoes (New), Ltd. v. Thurgood 
(1934), 150 L. T. 427. 

275. Add. Annotation : — Consd. Re Mann & Harvey 
(1920), 123 L. T. 212. 

276. Add. Annotation : — A« to (4) Refd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 

277. Add. Annotation : — As to (1) Refd. Re Roger- 
stone Brick & Stone Co., Southall v. Wescomb, 
[1919] 1 Ch. 110. 


PART VI. 

i. ,j — Where a lease of farm 

land provides that the lessee shall 
have the rl€:ht, within a specified 
time after the expiration of the term, 
to remove any fence which ho may 
have erected during his occupancy. & 
he erects a fence consisting of strand^ 
of wire carried on wooden pickets, 
the pickets & wire become part of the 


land, subject to the lessee's contractual 
right to sever them, thereby restoring 
them to the condition of chattels, 8c 
to remove them. — C heiiry v. Bredin 
(Saak.), [19271 3 D. L. R. 326 ; [1927] 
2 W. W. R. 314.— CAN. 

n. (p. 49) For ** Sabkatohbwan v. 
Gombab " read '' Saskatchewan El- 
bow Wheat Land Co. v. GombaR." 

n (p. 49) i. Windmill <£• stable 

tpindows ,] — A windmill, wire fencing & 


windows in a stable, erected or furnished 
a tenant of agricultural land : — 
Held : in view of the de^oe of annexa- 
tion & the object of the annexation, 
to be removable by the tenant. — C ars- 
OALLEN V. Leeson (Alta.), [1927] 4 
D. L. R. 797 ; [1927] 3 W. W. R. 425. 
—CAN. 

t. (p. 49) For '' Saskatchewan v. 
Gombar " rend ‘‘ Saskatchewan El- 
bow Wheat Land Co. v. Gombar." 
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Part VIM— Growing Crops and Crops, Emblements, and 

Gleaning. 


Note . — SiaU Frauds, a. 4, is now replaced 
280. Add. Annotations : — Refd. Richards v. Davies, 
[3 921] 1 Oh. 90 ; Back v. Daniels (1924), 69 
Sol. Jo. 160. 

286. Add. Annotation : — Consd. Stephenson v. 
Thompson, [1924] 2 K. B. 240. 

288. Add. Annotation : — Refd. English Hop 

Growers v. Dering, [1928] 2 K. B. 174. 

289. Add. Annotation : — Refd. Elmes v. Ti*em- 
bath (1934), 19 Tax Oas. 72. 

296. Add. Annotations : — Consd. Stephenson v. 
Thompson, [1924] 2 K. B. 240. Refd. English 
Hop Growers v. Dering, [1928] 2 K. B. 174 ; 
Honeywill & Stein, Ltd. v. Larkin Bros. 
(London’s Commercial Photographers), Ltd., 
[1934] 1 K. B. 191. 


by Law of Property Act, 1925 (c. 20), s. 40. 

298. Add. Annoiaixon : — Refd. Back v. Daniels 
(1924), 69 Sol. Jo. 160. 

299. Add. Annotation : — Folld. Eldon (Lord) v. 
Hedley Bros., [1935] 2 K. B. 1. 

299a. — — ^ . I — L., the tenant from 

year to year of a farm in the county of 
Durham belonging to Lord Eldon, agreed by 
his tenancy agreement not to dispose of any 
hay, etc., that was grown or brought on the 
farm, but to consume such hay, etc., by stock 
on the farm & in the proper manner. In 
May, July & Oct. 1932, L. entered into three 
contracts for the sale to H., a hrm of hay 
dealers, of eight stacks of hay standing on the 
farm. The contracts provided for the sale 
of the hay at various prices per ton “ put 


PART vni, SECT. 1. 

280 i. Sale — Interest in land — Passing 
before severance — Statute of Frauds — 
Robinson v. Long, [1923] 3 
D. L. R. 918.-~CAN. 

286 ii. 

Asa general rule a contract for the sale 
of standing timber which is not to be 
severed immediately is a sale of an 
interest in land. — Handy v. Car- 
RUTHERS (1893), 25 O. R, 279.— CAN. 

286 m. 

McKenzie v. Harvey & Blanchard, 
[1930] 1 D, L. R. 547.— CAN. 

286 iv. ,]— 

MacMillan v. McDonald, [1930] l 
D. L. R. 667.— CAN. 

Held : sale of timber for the removal 
of which the purchaser was to have as 
much time os he desired, was the sale of 
an interest in land. — K elly Piano C(j. 
V. Nash (1931), 44 B. R. 14.— CAN. 

286 vi. Dependent on terms 

of contract.] — The question whether a 
contract relating to timber constitutes 
a sale of chattels or rela tes to an Interest 
in land depends on the tonns of the 
contmet. A contract for the sale of 
standing timber to be cut & removed 
by the buyer, who is given “ as much 
time as he dosii-es ” to remove it, is one 
which deals with an Interest iii laud 
within the meaning of sect. 34 of 
Land Registry Act, R. S. B. C., 1924, 
&, therefore. It is one which must be 
registered thereunder in order to pass 
such intijrest. — Carlson v. Duncan, 
[1931] 2 W. W. R. ,343; 3 D. L. R. 
570; 44 B. C. R. 14.— CAN. 

286 vii. ** Orchard or fruit 

lands ” — Soldier^s Settlement Act .] — 
Held : the sale of “ orchard or fruit 
lands.’’ mentioned in sect. ,59 (c) of 
Soldier’s Settlement Act, 1919, though 
providing for a valuation of the trees 
apart from the land, is nevertheless a 
sale of “ orchard or fruit lands,” which 
is not personal property. An intention 
in a statute to depart from a common 
law rule would need to be expressed 
with the utmost clarity, & sect. 39 (c) 
does not pretend to enact that planted 
& growing fruit (.rees are to be treated 
as chattels or personal property. — 
McClellan v. R.. [1932] Ex. C, R. 18 ; 
on appeal. [1932] S. C. R. 617; 4 
D. L. R. 79.— CAN. 

bi. — — .] — Messeryet V. 

Central Canada Canning Co., [1923] 
4 D. L. R. 1202 ; 3 W. W. R. 366.—0AN. 

bii. .] — By an agreement 

in writing pltf. contracted (inter alia) 
to ^sell to deft. 14 acres of swedes & 


16 acres of turnips for 1931 feed, 
yubsequoutly, on account of the 
lateness of the season, the parties 
verbally agreed that the 14 acres 
intend^ to be sown in swedes should 
bo sown in turnips. The crop became 
infected with a disease &. deft, did not 
put his sheep on to eat any part of the 
crop. Pltf. required the use of tlie 
30 acres for cultivating for the 1932 
haiwest, Sc alleging that ho was pre- 
vented from so doing by doft.'s neglect 
to clear oft the turnips, claimed £20 
damages for breach of contract in 
addition to £180 purchase price : — 
Held : the crops were ” goods ” 

within Sale of Goods Act, 1908, & the 
second contract, being oral, was un- 
enforceable. — Bcult.y V. South, [1931] 
N. Z. L. R. 1187.— N.Z. 

e i. .] — Oops growing at 

the completion of a sale of land pass 
to the purchaser, unless there be a 
stipulation to the contrary. — A ndeb- 
flov V. STA8IUK, [19261 1 D. L. R 347 ; 
[1926] 1 W. W. R. 107 ; 20 Sask. L. R. 
269.— CAN, 

e li. Sale by mortgagee.] — 

A conveyance by a mtgee. under a 
power of sale entitles the purchaser to 
the growing crops. — Dyck: v. Dyck, 
[1926] 3 W. W. R. 762 ; [1927 ] 1 D. L. R. 
468 ; 36 Man. L. R. 2X0.— CAN. 

e iii. .] — Growing crops are 

” goods ” within Sale of Goods Act 
when there is an agreement that they 
are to be severed under the contract 
of sale ; but, otherwise, they are part 
of the land & pass with it. — Shewchuk 
V. Seafred, Ti 927] 3 D. L. R. 280 : 
[1927] 2 W. W. R. 207 ; 36 Man. L. IL 
469.— CAN. 

0 iv, — — Right of vendor to crop on 
cancellation of contract — Who entitled 
to cut crops.] — A provision in an agree- 
ment for the sale of land that the 
vendor, on becoming entitled to cancel 
the contract, shall have the right to 
enter Into possession & to possess ” the 
growing crop,” does not give him any 
right to crops that have been cut k 
which thereby became chattels. — 
Canadian Pacific Ry. CX>. t?. Stewart 
(Sask.), [1927] 3 D. L. R. 555 ; [1927] 
2 W. W. R. 385.— CAN. 

L i. Permit to cut huy — Cancellation 
id leased. Y—Held : the permit was 
hot oancelled by only a part of the land 
being leased. — Decook v. Barrageb 
(1909), 19 Mon. L. R. 34.— CAN. 

e ii. Interest in land .] — A con- 

tract under which an owner of land 
gives another the right to cut & remove 
the wild hay to be grown on the land 
is a contract oonceming an interest in 

IS 


land & within sect. 4 of Stat. Frauds. 
— Van Berkel v. De Foort, [1933] 1 
W. W. li. 125 ; 1 D. L. R. 652.— 
CAN. 

g iii. Oral agreement — Part per^ 

fomuxnce.] — Permitting haystacks to 
remain on land is not a suffleiont part 
perfonnance of an oral contract to 
permit the cutting of hay to take the 
case out of the Statute of Frauds. — 
Van Berkel v. De Foort, (19331 1 
D. L. K. 652 : 1 W. W. R. 125 ; 41 Man. 
L. H. 19.— CAN. 


p Right of devisee to crops 

sown, by share t-enani — <S: growing at 
testator's death.] — Held: as testator’s 
interest in the wheat while growing 
arose out of the agreement, which 
amounted to a severance of the crop 
from the laud, the money payable 
for testator’s share in the crop fell 
into the residue of the estate. — Re 
Burgin, [1922] V. L. R. 686.— AUS. 

p ji, Qf threshing.] — A les- 

sor on the crop-payment plan agreed 
to pay one-half the cost of threshing : — 
Held : he was liable for one-half of 
the cost of hauling the sheaves from 
the stook ro the thresher. — Tocher v. 
Johnson (1922), 68 D. L. R. 768 ; 
32 Man. L. R. 356 ; [1922] 2 W. W. R. 
616.— CAN. 

p iii. Failure of lessor to supply 

seed — Measnire of damages.] — Beaman 
V. Tully (Sask.), [1927] 4 D. L. R. 
143 ; [1927] 2 W. W. R. 953.— CAN. 


P ly Crop-payment covenant — 

On whom hindino.y^Held : binding 
only on the purchaser & his successors 
In interest under the covenajit. — 
Re Sabkatohewan Co-operattve 
Wheat PRODUCERa, Ltd., Re Sengeb 
& Houck (Bask.), [1927] 4 D. L. R. 
1090 ; [13271 3 W. W. R, 547.— CAN. 


sf. Licence to sow crop — Implied right 
^ benefit from crop — Condition pre- 
edeifd .] — Where a licence to fallow was 
Iven by A. & fallowing w.as iJonc Sz 
, crop put in on the land by li.. but 
he evidence also showed that such 
ioeuce, although couplet! wi(L an 
nterest, depended on an express con- 
ation that the liceueee should have the 
>enertt of the cron only if a coutmet 
or the sale of the Uiid was eomploted, 
in tbo contract not being completed 
Icld: the licence, although coupled 
7 ith an interest, did not confer any 
Ight to the crop on the licenc^- 
lIso, on the evidence, apart from the 
xpresa condition, there was an implied 
ondltlon to the same effect. Further, 
n the evidence, the ooudition was 
condition precedent. — Ferbep e. 
lOPE, [1928] S. A. S. R. 415.— AUS. 
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free on rails. . . * Catling ^ tieing to be done 
by Hedley Bros, delivery of same to b( 
taken when obnvenient, &; only good market 
able hay clcjar of mould to be delivered in i 
dry condition.” H. paid L. at the time oi 
entering into the contracts the estimated 
value of the stacks of hay. At the time L 
entered into these contracts he was still th- 
tenant of the farm & could not in the ordinary 
course determine his tenancy before May 13; 
1934. In Oct., 1932, however, L. asked J 
be allowed to terminate his tenancy on 
May 13, 1933, & on Nov. 18, 1932, the land- 
lord’s agent agreed that the tenancy should 
terminate on May 13, 1933. In Jan. 1933. 
the landlord’s agent informed H. that L.’s 
tenancy agreement would terminate on 
May 13, 1933, & that the hay would not be 
allowed to be removed from the farm. On 
Feb. 13, 1933, the landlord levied a distress 
upon the farm for arrears of rent. The 
bailiff found that H, were in process of cutting 
into the eight stacks of hay & taking the hay 
away, & notwithstanding the presence of the 
bailiff they removed all the hay in the eight 
stacks. On Feb. 14, 1933, H. served upon the 
landlord a declaration under Law of Distress 
Amendment Act, 1908 (c. 53), s. 1, that the 
tenant had no right of property or beneficial 
interest in the goods distrained. The land- 
lord, thereupon, brought an action against 
H. alleging that their acts amounted to 
poundbreach & claiming treble damages 
therefor ; in the alternative the landlord 
claimed £102 damages for the removal of the 
hay contrary to Sale of Farming Stock Act, 
1816 (c. 50), 8, 11. At the trial it was proved 
that it was a common practice in the hay 
market for dealers to buy hay in stacks, 
sometimes for a lump sum, & sometimes for 
a price per ton, & that purchases of stacks, 
even though weight & price necessarily 
remained to be determined at the time of 
delivery, were regarded by all persons 
interested in the market as passing the pro- 
perty in the stacks to the buyers at the time 
of the bargain : — Held : Sale of Farming 
Stock Act, 1816 (c. 50), s. 11, has not been 
impliedly repealed by the Agricultural Hold- 
ings Act, 1923 (c, 9) ; L. was not freed from 
his obligation under his tenancy agreement 
not to (hspose of any liay grown on the farm 
but to consume it by stock on the farm by 
Act of 1923 (c. 9), 8. 30 (1), as there was no 
evidence that he had made adequate pro- 
vision to return to the holding the full 
equivalent manurial value to the holding of 
crops sold off or removed from the holding, 

&; further the hay had been removed from the 


farm in ttie year before L. quitted the holding. 
He ou^t, therefore, not to have dtoo^ of 
the hay otherwise than as provided for in his 
tenancy, agreement. The purchase^ of the 
hay stoodm L.’s shoes & had th^fore c<m- 
mitted a breach of the Act of 1816, ® the 
landlords were therefore entitled to damages 
for the removal of the hay. — 

V. HEDI.EY Bkos., [193^ 2 jp B. 1 ; 104 
L. J. K. B. 334 ; 162 L. T. 607 ; 61 T. L. B. 
313 ; 70 Sol. Jo. 270, O. A. 

304. Add. Annotations Lebeaupin w. Cris- 

pin, [19201 2 K. B. 714. Expld. & Dlsttf. Re 
Wait, [1927] 1 Oh. 606. 

310a. .] — The owner of the herbage 

may maintain trespass quave clausum fretjii. • 


183. 

311a. S, P. Archer v. Sadler U859), 1 F. <fc F. 
481, N. P. 

311 b. .] — At an auction sale of grass & 

crops held at a farm pltf. purchased the crop 
of swedes in one of the fields, & deft, pur* 
chased the grass on an adjoining field. One 
of the conditions upon which pltf. purchased 
the crop of swedes was that he should not 
remove from the field more than one-half of 
the crop of swedes, the other half having to 
be consumed on the field. Deft, put a 
number of sheep into his field of grass, & the 
sheep got into pltf.’s field of swedes & did 
considerable damage to the swedes : — Held : 
the fact that the right of pltf. to remove the 
swedes from the field was limited to one-half 
of the crop did not prevent him from main- 
taining an action of trespass in respect of the 
damage done by deft.’s sheep, as pltf. had 
such an exclusive right of possession in the 
crop as would entitle him to maintain an 
action of trespass. — Wellaway v. Courtier, 
[1918] 1 K. B. 200 ; 87 L. J. K. B. 299 ; 118 
L. T. 256; 84 T. L. R. 115 ; 62 Sol. Jo. 161, 
D. O. 


Annotation : — Kichards tj. Davioe, [1921] 1 Oh. 90. 


315, Add* Annotations: — As to (1) Refd. Bright- 
man v* Tate (1919), 35 T. L. R. 209 ; Gurney 
V. Houghton (1920), 123 L. T. 706 ; Hudson’s 
Bay Co. v. Maclay (1920), 36 T. L. R. 469 ; 
Newcastle Breweries v* R., [1920] 1 K. B. 
854 ; Shutler v. Rolfe (1920), 86 T. L, R. 828 ; 
R. V. Minister of Health, Ex p* Yaffe, [1930] 
2 K. B. 98. 

d7. Add. Annotation : — Refd. English Hop 

Growers v. Bering, [1928] 2 K. B. 174. 

;32a, Not lessee for life.] — Knevit v. Poole 

(1601), Gouldsb. 143; Oro. Bliz. 463; 75 
B. R. 105.3. 


Part IX. — Trees and Timber, 


352a. .] — Re Tower’s Contract, 

[1924] W. N. 331, 

366. Add>. Annotation - : — Refd. Horlick r. Scully, 
[1927] 2 Oh. 150. 

892. Add. Annotation : — Retd. Horlick r. Scully, 
[1927] 2 Oh. 150. 

895. Add. Citation W. R. 640. 


396. Add. Annotations .‘“—Refd. De Silva v. Korossa 
(Ceylon) Rubber Co. (1919), 88 L. J, P. C. 64 ; 
Edwards v. Birmingham Navigations, [1924] 
1 K. B. 341 ; Brooke v, Bool, [1928] 2 K. B. 
578 ; Matania v. National Provincial Bank, 
Ltd. &; Elevenist Syndicate, Ltd., [1936] 2 
All E. R. 633. 


PART vm. SECT. 2. 
ff i . Tenant whose estate for* 


f cited .] — A tenant whose term la ended 
because of his own default resulting In 
a forfeiture is not entitled to the crops 
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growing at the tjlme of the default. — 
Swenson v. MoIlmoyle, [1980) 2 
W. W. E. 382 ; 3 D. L. R. 959.— CAN. 





Chow<x>d, laid, v, 
Lyall <193Q), liB L. *r. 5i6 ; Ellis v. Noakes, 
[imi 2 Ok 98. n. 

404. ^Hwotoiioiw .‘-^Dlstd. Noble v. Harrison, 
{19201 2 K. B. 332, Held. Lagan Navigation 
Co. V. Iiambeg Blenching, Dyeing &; Pinisliing 
Co., [1927] A. a 22d, 

406. AM* Annotations As to (1) Held. Noble v. 
Harrison, [I926j 2 K. B. 332, As to (2) Reid. 
Coins V* Amphlett (1919), 89 L. J. Ch. 101 ; 
Edwards v* Birmingham Navigations, [1924] 1 

K. B. 341. As to (3) Reid. Edwards v, Bir- 
raingham Navigations, [1924] 1 K. B, 341. As 
io (4) Consd. (Jollins v. Amphlett (1919), 89 

L. J. Oh. 101. Held. Mills v, Brooker, [1919] 

1 K. B. 555 ; Edwards v. Birmingham 
Navigations, [1924] 1 K. B. 341. 

406. Add* Annotations : — Consd. CoUis v. Amphlett 
(1919), 89 L. J. Ch, 101. Reid. Mills r. 
Brooker,* [1919] 1 K. B. 556 ; Edwards v, 
Birmingham Navigations, [1924] I K. B. 341 ; 
Noble V. Harrison, [1926J 2 K. B. 332. 

406a. Right to appropriate Irult.] — 

Where the branches of fruit trees growing 
near their owner’s boundary overhang the 
land of the adjoining owner, the right of the 
adjoining owner to lop the branches does 
not carry with it the right to pick & appro- 
priate the fruit, & if he does so he is guilty 
of conversion & liable to the owner for its 
value. — Mills v* Brooker, [1919] I K. B. 
556 ; 88 L, J. K, B. 950 ; 121 L. T. 254 ; 35 
T. L. R. 201 ; 63 Sol. Jo. 431 ; 17 1.. G. R. 
238, D. C. 

Annotation: — Reid. Ellis v, Noakes, [1932] 2 Ch. 08, n. 
407. Add. Annotation : — Reid. Edwards v. Bir- 
mingham Navigations, [1924] 1 K, B. 341, 

412. Add. Annotation : — Reid. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 341. 

418. Add. Annotation : — Held. Musgrove v. Pan- 
delis, [1919] 2 K. B. 43. 


' ' ' ’ V 't 

419^ Add. Annotation : — ^Reld. Defry r. 

[1919] 1 K. B. 223. 

479a. .] — A tenant in fee simple In poaeesfllw 

of real estates, with an executory gift 
is not impeachable for waste. — HANBtTRT^S 
Settled Estates, [1913] 2 Oh. 367; 82 
L. J. Oh. 428 ; 109 L. T. 358 ; 29 T. L. R. 
621 ; 57 Sol. Jo. 646. 

484. Before this case add “ See^ alao^ EccUKSiAS- 
TiOAL Law, Vol. XIX., p. 511.” 

Add. Annotation : — Reid. Stockman w. 

Whither (1614), 1 RoU. Rep. 86. 

518a. .] — Billingsley (Lady) v * 

(1612), 2 Bulat. 5 ; 80 E. R. 912. 

519. Add. Annotations : — Apld. Re Londesborough, 
Spicer v. Londesborough, [1923] 1 Ch, 600. 
Reid. Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 569. 

527. Add. Annotation: — ^Refd. Ellis v. Noakcs> 
[1932] 2 Ch. 98, n. 

533. Add. Annotations : — Dlstd. Peech v. Best 
(1930), 99 L. J. K. B. 537. Refd. Wenner V. 
Morris (1935), 79 Sol. Jo. 252. 

534. Add. Annotation : — ^Dlstd. Peech v. Best 
(1930), 99 L. J. K. B. 537. 

552. Add. Annotations : — ^Distd. Peech v. Best 
(1930), 99 L. J. K. B. 537. Refd. Wenner v. 
Morris (1935), 79 Sol. Jo. 252. 

591. Add, Annotation: — Reid. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 
2 Ch. 750. 

602. Add. Annotations : — Reid. Lloyd- Jones v. 
Clark-Lloyd, [1919] 1 Ch. 42 l , Horlick v. 
Scully, [1927] 2 Oh. 160 

615. Add. Annotations : — Dlstd. Horlick v. Scully, 
[1927] 2 Ch. 150. Reid. Lloyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424. 

633a. No right to sell timber during life ol tenant lor 
life unimpeachable lor waste.] — W aller & 
Petty v. Sands (1632), Cro. Oar, 274 ; 79 
E. R. 839. 


FAHT IX. SECT. 2, SUB-SECT. 1. 

403 iil, Property in severed 

portion.] — Where W. outs off that por- 
tion of a tree overhangring his Jot. tlie 
trunk of which la on L.’a lot, aithousrh 
the ownership of the fallen portion 
is in L, & he naa the right to enter on 
W.'s lot & take it away, there is no 
obligation on the part of W. to deliver 
the cut portion to L. — Loverock r. 
Webb (1921), 70 D. L. R. 748 ; 30 
B. C. R. 327.— CAN. 

403 Jv. .1 — The owner 

of land may lop branches overhanging 
his land without previous notice to 
the owner of the tree, but may not 
keep the branches so lopped down for 
hirnself. — D e Villiers v. O'Sullivan 
(1883). 2 S. C. 251.— S. AF. 

403 V. .1 — A person is 

entitled to out off those portions of 
trees growing on his neighbour's land 
which overhang hla land. — Vishnu 
Jagannath Joshi V. Vasudep Raohu- 
NATH Oka (1918), I, L. R. 43 Bom. 
164.— XND. 

408 vi, S. P. Maunq Po Thaung 

V. Ma Gyx (1923), I. L. R. 1 Ran. 281.— 
IND. 

4071 a, .] — Where the soil 

& freehold of a highway is In the OroWn 
& the possession of the highway In 
the munlolpolity, an action la not 
maintainable by an adjoining land- 
owner for damages for the cutting by 
the munio^ollty of trees on the high- 
way. — A.-G. FOR BRinSH COLtTNfBIA 
fic Watt v. Saanich Oorpn., [1921] i 

W, W. R. 471 ; 56 D. L. R. 482.— 
CAN. 


407iitt. .J—A person can 

obtain an injunction to remove the 
overhanging portions of trees though 
he may not be able to prove any 
damage. — Vishnu Jagannath Joshi 
V. Vabupkp Raghunath Oka (1918), 
I. L. R, 43 Bom. 164.— IND. 

•b. Leaves bknvn on to neighbour's land 
— Polluting water — Trees not noxious 
dr planted for shelter. y-H eld : ibe rule 
lu Hylands v. FUtcher (1868), L. R. 3 

H. Ij, 330, did not apply. — Matthews 
V. Forgie, [1917] N. Z. L. R. 921.— 
N.Z. 

PART IX. SECT, 2. SUB-SECT. 7. 

510 I. Mortgagee ,] — The mtgee. of a 
term for years being in poHsession will, 
at the suit of the mtgor., be^strainod 
from foiling timber, although he may 
hare obtained the consent of the 
reversioner. — Chisholm v. Sheldon 
(1850), 1 Gr. 318.— CAN. 

PART IX, SECT. 2, SUB-SECT. 9.— A. 

618 1. OeneraJ rules.] — Goulin v. 
Caldwell (1867), 13 Gr. 493.— CAN. 

PART IX. SECT. 2, SUB-SECT. 9.— B. 

628 i. Cannot enter dr cut trees.] — 
A landlord is not entitled to enter 
upon the holding of his tenant & out 
down trees there without the tenant's 
oonsent. — Kamalkrishna Santal v. 
Madhusudan Chaudhuri (1928)^ 

I. L. R. 57 Calc, 344.— IND. 

PART IX. SECT. 2, SUB-SECT. 9. -C. 
565 il. — ^ Lessee on vdld or un- 


improved land,] — Atiornev-General 
OP Nova Scotia v. McDougall, [1930] 
2 D. L. R. 479.— CAN. 

sc. Fight to cut trees for securing 
profitable enjoyment of land.] — A tenant 
may have an implied right to out or 
destroy bush in order to obtain in a 
reasonable way the protitable enjoy- 
ment of the land, &, In lieu of burning 
or destroying the timber, may save it 
& sell it for his own benefit. Where, 
however, the cutting down of the 
timber la dono for the purpose of 
making an immediate profit out of the 
timber, & without any regard to the 
improvement of the land, there Is no 
iuiplied grant to the tenant to out & 
sell the timber. 

In the absence of any such grant, 
the property in the timber when cut 
vests immediately in the person en- 
titled to the first estate of inhorifaiice 
in fee or in tail. — HmAWANu v. 
Gardner, [1926] N. Z. L. R. 48 ; 
revsd, on the facts, sub nom. Qardnku 
V. HiRAWANU, [1927] A. C. 388; 96 
L. J. P, C. 53; 136 L. T. 613; 43 
T. L. R. 198— N.Z. 


PART IX. SECT. 2, SUB-SECT. 10.— 
E. (a). 

649 i. Tenant for life unimpeach- 
afylf, — taken comjmlscrrilv by 
overruling authority.] — Held : the 
money given by way of compensation 
must be applied by the trustees as 
part of the corpus of the estate* — 
Gage & Roper v. Pigott Sc. Da 
Jennbr, [1919] 1 I, R, 23.— IR, 
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652. Add. Annotation : — Consd. Ee Londes- 

borough, Spicer v. Xx>nde8borough, [1923] 
Oh. 600. 

652a. •] — (1) By a settlement 

certain hereditaments were settled to the 
use of certain trustees during the life of A. 
without impeachment of waste upon the 
trusts, & with & subject to the powers there- 
inafter declared, with remainders as therein 
mentioned, & it was declared that the 
hereditaments were thereby limited to the 
trustees upon trust, during the life of A., 
that if at the time of such limitation taking 
effect in possession A. should not be or have 
been bkpt. the trustees should allow him to 
enter into <fe remain in the possession or 
receipt of the rents <fe profits of the settled 
estates duidng his life or until he should 
become bkpt. By an agreement, dated 
Dec. 7, 1920, A. agreed to sell all the timber 
standing in certain portions of the settled 
estates. On Jan. 18, 1922, a contract was 
entered into by A. for sale of part of the 
settled land, subject to the agreement of 
Dec. 7, 1920, & on Mar. 14, 1922, such land 
was conveyed to the purchaser, subject to 
the agreement : — Held : the proceeds of sale 
of the timber belonged to A. 

(2 ) At the date of the contract for the sale 
of land & at the date of the conveyance, part 
of the timber, to the value of about £500, 
remained uncut : — Held : although as re- 
gards the purchaser of the land the timber 
was divided from the freehold, yet neverthe- 
less it remained part of the inheritance 
subject to the limitations of the settlement ; 
accordingly, it did not vest in A., but being 
however part of the inheritance & still 
remaining subject to the limitations of the 
settlement, on severance it became the pro- 
perty of A., & therefore the £500 belonged 
to him. — Be Londesborough (Earl), Spicer 
V. Londesborough (Earl), [1923] 1 Oh- 500 ; 
92 L. J. Oh. 423 ; 128 L. T. 792 ; 67 Sol. Jo. 
439. 

656# Add. Annotation : — As to (4) Refd. Re 
Williams’ Settlement, Williams Wynn v. 
Williams, [1922] 2 Ch. 750. 

661a. .] — Re Londesborough 

(Earl), Spicer v. Londesborough (Earl), 
No. 652a, ante. 

671. Add. Annotations : — Refd. Re Williams* Settle- 


ment, Williams Wynn v. Williams, [1922] 2 
Ch. 750 ; Be Timber Regulations, Refund of 
Dues under, [1935] A. 0. 184. , 

680, Add. Annotation ;~-Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 
2 Ch. 750. 

696. Add. Annotations Apld. Be Ix)nde8borough, 
Spicer v. Londesborough, [1923] 1 Oh. 500. 
Refd. KurseU v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 669. 

711. Add. Annotation : — Consd. Re Londesborough, 
Spicer V. Ix)ndesborough, [1923] 1 Ch. 500. 

712. Add. Annotations Distd. Horlick «. Scully, 
[1927] 2 Oh. 150. Refd. Lloyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424. 

736. Add. Citation :—sub nom. Stewkley v. 
Butler (1615), Moore, K. B.880 ; 72 E. R. 970. 
Add. Annotation : — Refd. Ellis v. Noakes, 
[1932] 2 Ch. 98, n. 

739. Add. Annotations: — As to (1) Consd. Ellis 
V. Noakes, [1932] 2 Ch. 98 n. Refd. Joel 
International Circus & Christmas Pair (1920), 
124 L. T. 459; Cohen v. Roche (1926), 95 
L. J. K. B. 945 ; Kursell v. Timber Operators 
& Contractors (1926), 95 L. J. K B. 669; Re 
Wait, [1920] Ch. 962 ; Golden Horseshoes 
(New), Ltd. V. Thurgood (1934), 150 L. T. 
427. As to (2) Refd. Waimiha Sawmilling Co. 
V. Waione Timber Co., [1920] A. 0. 101. 

744. Add. Annotation : — Refd. EUis v. Noakes, 
[1932] 2 Ch. 98, n. 

745, Add. Annotations : — Apld. Re Londesborough, 
Spicer v. Londesborough, [1923] 1 Ch. 500. 
Refd. Kursell v. Timber Operators Con- 
tractors (1926), 95 L. J. K. B. 669. 

767. Add. Annotation: — Refd. Ellis v. Noakes, 
[1932] 2 Ch. 98, n. 

759. Add. Annotation : — Consd. Ellis v. Noakes, 
[1932] 2 Ch. 98, n. 

769. Add. Annotations : — As to (2 ) Refd. Ambatielos 
V. Anton Jurgens Margarine Works. [1922] 
2 K. B. 186 ; EUis v. Noakes, [1032] 2 Ch. 
98, n. 

781a. Exception of timber — Limitation on time for 
cutting.] — Ellis v. Noakes, [1932] 2 Ch. 
98, n. ; 101 L. J. Oh. 409, n. ; 147 L. T. 
463, n. 

Annotation: — Consd. Ellis v. Stennlng (John) & Son, Ltd., 
[19323 2 Oh. 81. » v ; , , 

808. Add. Annotation: — As to (1) Refd, Re Thel- 
lusson, Ex p. Abdy, [1919] 2 K. B. 735. 


PART IX. SECT. 2, SUB-SECT. 11. 

682 i. Riahis inter sc — CutHno doum 
trees. one Joint owner of land cute 
timber on it adversely to hie co-tenant, 
they become joint owners of the timber. 
The wrongful act of cutting does not 
divest the tenant of hie Interest in the 
property. — Godard v. Tuck (1866), 
6 All. 370.—OAN. 

PART IX. SECT. 2, SUB-SECT. 16. 

sk. Purchaser under covenant to erect 
frame dwelling,] — Held: entitled, under 
the agreement for purchase, to take 
standing trees to complei.e the building. 
— Gibbons v. Rtodle, [1926] 3 D. L. R. 
76 ; 68 O. L. R. 627.— CAN. 

PART IX. SECT, 8, SUB-SECT, 8. 

736 ii. .] — The owner of real 

estate sold all the hemlock bark 
thereon ; — Held : the purchaser had 
a right to fell the trees. — Hatch v, 
FioK (1857), 5 Gr. 651.— CAN. 

PART IX. SECT. 4, SUB-SECT. 6. 

804 i. Oonira/d to take Umber hv 


valuation — VcduaMon by joint valuers — 
Subsequent valuation by valuers of 
vendor,] — Deft, agreed to purchase 
all merchantable timber whether 
“ standing or down ” on four lots 
belonging^to pltf. at 37 per M., deft, 
to do nla <mn logging & take the timber 
off. After logging for two years, deft, 
decided to cease work 8c as some 
merchantable timber remained the 
parties agreed that two cruisers, one 
appointed by each party, should 
estimate the quantity left & deft, 
should pay pltf. $7 per M. for what 
remained. The cruisers reported, but 
pltf. being dissatisfied with their 
finding, had two of his own cruisers 
to make an estimate & they found that 
more than double the amount of 
merchantable timber remained. On 
examination, the joint cruisers admitted 
they did not cruise two of the lots, as 
these lots had been logged by deft. & 
they concluded, without examination, 
there was no merchantable timber 
there. Pltf.’s own cruisers reported 
that there were 80,000 feet of *' down ** 
timber on these two lots whloh were 
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merchantable, Pltf. "s action to recover 
the value of the remaining timber as 
found by bis own cruisers was dis- 
missed : — Held : the joint cruise was 
such a partial estimate of the remaining 
timber that it could not be regarded 
as a cruise contemplated by the parties, 
& It was not binding. — Reinseth v. 
Nicola Pine Mills, Ltd. & Mo- 
Dougall, [1928] 1 D. L. R. 93 ; 39 
B. C. R. 161.— CAN. 

807 ii, Construction— Time for 

removal of timber,] — M. conveyed to B. 
all the timber on his land, with a right 
for B. at 6dl reasonable times during 

years to enter & cut & remove 

same : — Held : the instrument did 
ndt convey to B. the foe simple in the 
standing timber, but only gave him 
the right to cut & remove it within 
a reasonable time. — Beatty v. 
Mathewson (1908), 40 S. 0. R. 657.— 
CAN. 

807 iU. Terms of payment.] 

—O'Brien r. Mackintosh (1903), 34 
S. C. R. 169.— CAN. 



810, Add. AnnoiaUom : — Ab to (2) Confid. BUis 
V. Noakes, [1932] 2 Oh. 98, n. Reid. Joel v. 
International Circus & Christmas Fair (1920), 
124 L. T. 469 ; Waimiha SawmiJling Co. v. 
Waione Timber Co., [1926] A. C. 101 ; Golden 
Horseshoes (New), Ltd. v, Thurgood (1934), 
150 L. T. 427. 

Confiscation by foreign State— Frustra* 
tion.] — By a contract the vendors agreed to 
sell & the purchasers to purchase the timber 
then standing uncut in a forest in the 
Bepublic of Latvia, the purchasers to have 
fifteen years in which to cut & remove it, 
such time to be extended if the piirchosers 
were prevented by an act of the Govt., or 
otherwise by force majeure, or by war, from 
cutting or disposing of the timber. Merchant- 
able timber was to mean & include all trunks 
& branches of trees not less than six inches 


Vol. n.— Agrkniltuie. Oases 810 — 810a. 

in diameter at a height of four feet from the 
groimd. The purchasers took possession of 
the forest, but shortly afterwards an agrarian 
law was passed in Latvia under which the 
forest & all the timber therein became the 
property of the Latvian State, the agreement 
became annulled, & all the rights of vendors 
& purchasers in the forest the timber 
became entirely confiscated ; — Held : the 
contract was not an executed contract on the 
part of the vendors at the date when it was 
signed, & the property in the timber bad not 
passed, to the purchaser ; the performance 
of the contract was entirely frustrated by the 
act of the Latvian State, & the parties were 
released from it. — Kurseul v. Timber 
Operators & Contractors, [1927] 1 K. B. 
298 ; 95 L. J. K. B. 569 ; 135 L. T. 223 ; 42 
T. L. R. 435, C. A. 


810 ii. Rights of purchaBer.] — 

Under a contract for the sale by the 
owner of land of the thnbtjr growiug on 
it, with “ the use of all roods & pasBos,’* 
& permission to erect saw-mills on the 
land, the piu'choBer was held not 
entitled (a) to use a saw -mill erected by 
him on the land for the piirpofio of 
manufacturing: bletspers or brush-heads 
out of portion of the timber ; (d>) to 
remove the timber by a mode of 
traction which injured the roads 
through the land so as to render them 
incapable of use by the owner of the 
land ; (e) to hold sales of the timber by 

! )ublic auction on the land ; (d) to 
cave timber or branches on the laud 
longer than was reasonably necessary. 
The purchaser under such a contract 
hold entitled (a) to lay down & wnrk a 
railway on the land for the piirposo of 
removing the timber ; (b) to make 

gaps In walls & fences for the purpose 
of removing the timber, subject to the 
duty of restoring the walls & fences. — 
Rudd v, Rea, [1921] 1 1. K. 223 ; affd., 
[1923J 1 I. R. 55.— IR. 

si. Sale of Umber — On land sold to 
third party — Failure to remrn^e timber. ] 
— Held : no action lay at the instance 
of the purobaaer of the land against 
the purchaser of the timber for any 
supposed breach of duty in not remov- 
ing the timber, as the only groun<l of 
acuon was on the contract, which did 
not vest in the purchaser of the laud. — 
Rae t>. Rankin (1844), 2 Kerr, 453. — 
CAN. 

sm. Subsequent verbal aftreement 

to let wade timber remain on land — 
Validity .] — HKDUfiY v. Scissons (1873), 
33 U. C. R. 216.--CAN. 

sn. By locatee — Suhserjuent 

patent to third party — No reservation of 
timber.) — Langmaid v. MiOKbE (1888), 
16 O. R. 111.— €AN. 

sp. Before issue of patent.] 

-Held : the locatee was not, nor 
anyone claiming under him, after Its 
issue, estopped from denying the 
validity of the sole. — O hapibwski v. 
Campbkdl (1898), 29 O. R. 343.— CAN. 

St, Effect 0/31 VicL 

c, 8 c& 37 Viet. c. 2S (O.).] — HUTCHINSON 
V. Bkattt (1876), 40 U. O. R. 13.').— 
CAN. 

sw. On limit — Duty of vendor to 

maintain title for reasonable time for 
removal of timber ,] — Caine v. Schultz, 
[19271 1 W. W. R. 600 ; 38 B. C. R. 
332.— CAN. 

sx. Accepted order for timber 

— Whether property passes.] — B. drew 
an order on deft., a pond -keeper, 
in favour of R, for 0ve hundred tons 
of i)ino timber, which doft. accepted 
& credited K. with the timber in 
account. R. afterwards assigned all 
his property to pltf. : — Held : in the 
absence of any proof of title to the 
timber in B„ or that he had delivered 


it to deft., or of any usage in the timber 
trade relative to such acceptances, no 
propertj'^ vested in R. by the accept- 
ance in any specific five hundred tons 
of timber, & the action could not be 
maintained. — Pollok v. Fisher (1849), 

6 N. B. R. (1 All.) 515.— CAN. 

sy. Non-payment of Croum dues 

— Right to damages.] — Edseall v. 
Samkll (1865), 16 O. P. 93.— CAN. 

82 . Right to cut timber during 

specified period — Time for removal 
exterided — Interference by vendor .] — 
Deft, having sold to pltfs. the right to 
cut & remove within two years the fir 
timber on a certain section of land, & 
the time for the removal of the timber 
having been extended by a subsequent 
agreement ; — Held : pltfs. wore entitled 
to an injunction restraining deft, from 
lutorferlng. within said extended period, 
with the removal of the timber which 
pltfs. had out prior to the expiration 
of the two years from the date of the 
orltnnal agreement. — Ridley & Rid- 
LEYv. Barclay (B.C.), [1928] 4 D.L. R. 
79 ; [1928] 3 W. W. R. 62.— CAN. 

sa. Value fixed on estimate of 

vendor’s a^ent — Deficiency in quantity — 
Rescission.] — Where an agreement for 
the purchase of timber licences for a 
certain sum was found to have been 
arrived at on the basis that the timber 
was being sold & bought at so much 
per thousand feet, & It was found that 
the purchaser had entered into the 
agreement relying on estimates, ex- 
hibited by the vendors’ agent, & made 
up by a firm of timber-cruisors employed 
by them, showing the total number of 
feet of timber covered by the licences, 
& it was, afterwards, established, by 
a cruise made for the purchaser, that 
there was a shortage of about one-third 
as between the actual quantity of 
timber & said estimates : — Held : the 
purchaser was entitled, even though 
there was no fraud, to rescission of the 
agreement. — Fukukawa & Queen 
Charlotte Tisibbr Holding Co., 
TjTd. V. Ambrioan Timber Holding 
C o.. American Timber Holding Co. 
V. Fukukawa (B. O.), [1928] 3 D. L. R. 
44 ; [19281 2 W. W. R. 37.— CAN. 

Bb. Ascertainment of quantity .] — 

Doucet V. Sydney Lumbering Co, 
(N. B.), [1928] 2 D. L. R. 513,— CAN. 

BO. Sate of licence by holder — 

Title to cut all timber except that sold by 
purchaser — Effect of agreement on third 
party without notice .] — Where the 
holders of a licence for a timber berth 
agreed to sell It subject to the con- 
dition that they were to retain title to 
all the lumber out thereon except that 
sold & delivered by the purchasers in 
the ordinarv course of the latter’s 
business, & they put the purchasers in 
possesfllon of the berth under circum- 
stances which would lead all persons 
Without knowledge of the terms of the 
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agi'eement to assume that the pur- 
chasers were the owners of the lumber : 
— Held : the vendoi’s could not main- 
tain their claim to the cut lumber as 
against those who had iimooently 
bought it for value from said pur- 
chasers even though all the lumber so 
bought had not yet been delivered.— 
Canadian Credit Men’s Trust 
Asbocn., Ltd. v. Edmonton Lumber 
Ca)., Ltd., [1930] 2 W. W. R. 97 ; sub 
nnni. Bear Creek Lumber Co. v. 
Edmonton Lumber Co. & Ross 
Smith Lumber Co.. [1930] 3 D. L. R. 
406 ; 11 0. B. R. 376.— CAN. 


. During season — Timber from 

particular lot.] — In a contract for the 
sale of wood during a season, extrinsic 
evidenoo was admitted to show that the 
contract was for wood cut exclusively 
from a particular lot. — Doyle v. 
Mersey Paper Co., Ltd., [1934] 2 
1). L. R. 296 ; 7 M. P. K. 287.— CAN. 

sz. Licence to cut timber — Whether 
interest in land — Statute of Frauds .] — 
A licence to cut a quantity of timber 
within certain prescribed limits, & to 
remove the same, does not convey any 
interest in lands under Stat. J'rauds, or 
give any property in the standing 
trees. — K err v. Connell (1836), Bor. 
233.— CAN. 

sd. Trees reserved in clearing 

Zand.]— Whore a locateo of land.s, in 
clearing a portion thereof, reserved 
twenty -six pliio trees thereon, thinking 
that they would be useful for building, 
but had previously erected a permanent 
house & stable, & put up fences, & 
had enough timber loft for building a 
bam without reserving these trees : — 
Held : by thus reserving these trees, 
the locatee left them the property of the 
Crown, & a licenoee of tinhber under the 
Crown had a right to cut & remove 
them. — Parker v. Maxweij. (1887), 
14 O. R. 239.— CAN. 


sf. Land subject of free grant — 

Interference with Hghts of patentee .] — 
Lakefield Lumber & Man uFAcrruRi no 
Co. V. ShaIRP (1891), 19 S. C. R. 667.— 

CAN. 


8g. Reservation of right to cut 

mber for public worjes — Railway.]— 
Itf. held a Uoenco from the (Town 
Oder the Crown Lands’ Act for the 
urpose of cutting timber on redain 
inds defined in the licence. In the 
lid licence was a reservation to 
ie public, ^/ith the permish/on of the 
rown, to go in at any time on the 
lid lands & cut down timber for 
ubllc works”.* — Held: the Inter- 
rctation of the words ” publje works 
r ” public purposes ” in the C^rown 
ands* Act, or the instruments Issued 
Oder that Act, cannot be so construed 
, to be applicable to the budding of a 
railroad.”— Phillips v. Reid (1899), 
Nfld. L. R. 241.— NFLD. 

Forfeiture for breach of 
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810b. Sale of timber with right to remove— 
Whether right to remove amounts to condi- 
tion.] — On a sale of timber or an excejption 
of timber together with a right to get it, it 
is not necessary to treat the words con- 
ferring the right as a condition of the sale 
or exception. 

A conveyance of woodland contained an 
exception of timber with full right & liberty 
for the vendor to enter upon the woodland at 
all times up to a fixed date & to fell Sd re- 
move the timber : — Held : the property in 
timber not removed after the fixed date re- 
mained vested in the vendor. — Eixjs v, 
Noakes, [1932J 2 Oh. 98, n.; 101 L. J. Oh. 
409, n. ; 147 E. T. 458, n. 

Annotation : — Consd. KUis v, Stejonlug (John) & Son, Ltd,, 
(1032J 2 GU. Sj. I 

814. Add, , Annotations : — Refd. Lloyd- Jones v, 
Chirk-Lloyd, [1919] 1 Oh. 424; HorUck v. 
Scully, [1927] 2 Oh. 160. 

828. Add, Annotations: — As to (1) Refd. Be 
WUiiams’ Settlement, Williams Wynn v, 
W^illiams, [1922] 2 Ch. 750; Be Timber 
llegulations, Refund of Duos under, [1936] 
A. 0. 184. 

842. Add, Citaiions 119 L. T. 590 ; 62 Sol. Jo. 
716, 0. A. 

846a. S, P, Osborne v, Osborne (circa 1814), cited 
in 1 9 Ves. at p. 422 ; 34 B. R. at p. 574, L. 0. 

Annotations : — Folld. Wickham v, Wickham (1815), 19 Ves. 
419. Refd. Tooker v. Annoeley (1832), 5 Sim. 235. 

851. Add, Annotations: — Refd. Lloyd- Jones r. 
Clark-Lloyd, [1919] 1 Ch. 424; HorUck v, 
Scully, [1927] 2 Oh. 150. 

856. Add, Annotation : — Refd. Horlick v, Scully, 
[1927] 2 Oh. 150. 

874. Add, Annotation : — Refd. Re Williams' Settle- 
ment, Williams Wynn v, WiUiams, [1922] 2 
Ch. 750. 

884a. S, P, Matthew v. Crabse (1613), as reported 
in 2 Bulst. 89 ; 80 E. R. 983. 

894a. Tenant for years unimpeachable 

for waste.] — Lessee for years sans waste 
cannot pull down trees that are a defence or 
ornament to the house, — L ondon (Bp.) v. 
Web (1718), as reported in 1 B. Wms. 627 ; 
24 E. R. 501. 

AnnotcUicn: — ^Refd. Ohamberlayne Dximmor (1792), 3 
Bpo. O. C, 649. 


Q28 Add, Annotation : — As to (1) dc (2) Consd, 
Xeelfr r Keeble (1914), Ltd., [1920] 1 Oh. 
57. 

944a^ - Trees excepted.] — If a lessee cuts 

down the trees excepted out of his lease, the 
lessor shall have trespass vi et armis against 
— Percy’s Case (1609), 13 Co. Rep. 60; 
Ley, 20 ; 77 E. R. 1470. 

949. Add, Annotation .-—Refd. Re Williams’ Settle- 
ment, WiUiams Wynn v, WilUams, [1922] 2 
Ch. 750. 

951. Add. Annotation Refd. Rc Simms, Ex p. 
Trustee, [1934] Oh. 1. 

— ,] — Alderman v. Bannister (1826), 4 
L. J. O. S. Oh. 120. 


970. Add, Annotations : — Consd. Baldock v. West- 
minster City Council (1918), 88 L. J. K. B. 
502 ; Sheppard v, Glossop Oorpn., [1921] 
3 K. B. 132. Refd. Oldham v, Sheffield 
Oorpn. (1927), 136 L. T. 681 

970a. Omnibus company with right to cut 

trees — Injury to passenger.] — Whore the 
route of an omnibus lies along a i*oad lined 
by trees, which by permission of the owner 
the omnibus co. have taken reasonable c^e 
to cut, an accident caused to an outside 
passenger by an overhanging branch does 
not render the co. Uable, if there is no 
evidence that the driver was driving too near 
the trees, or that he had any reason to suspect 
that they were overhanging. — Trinder v. 
Great Western By. Co. (1919), 35 T. L. B. 
291. 

970b. Overhanging trees.] — Deft, was pos- 

sessed of land on which there was growing a 
beech tree, a bough of which overhung a 
highway. This bough suddenly broke in 
fine weather, feU upon pltf.’s vehicle then 
passing, & caused damage. Neither deft, 
nor his servants knew that the bough was 
dangerous, & the fracture was due to a latent 
defect not discoverable by any reasonably 
careful inspection ; — Held : deft, was not 
Uable, as the mere fact that the tree overhung 
the highway did not make the tree a nuisance, 
& as he neither knew nor ought to have 
known of the actual danger, & there was no 


covcnani — Waiver .] — A timber license 
over an area in Newfoundland for 
ninety -nine years was issued In 1915 
under the Ibcol Crown Lands Act, 
1903, as amended In 1911, the licensee 
agreeing to iiay an annual rent & 
royalties. The license provided that 
it was subject to the express condition 
that the licensee should erect a aa'w 
mill or pulp factory to be completed 
by 1920, also to the conditions of the 
Act, & that if the licensee should make 
default in performing “ any of the 
conditions heroin contained *’ the 
license should be null & void. One of 
the conditions In the Act was that a 
licensee was to work the licensed ai*ea 
In a bond fide manner, & operate the 
mill or factory erected, in each year ; 
but that condition was not set out in 
the license. The Act, as amended In 
1911, ijrovided for forfeiture only for 
non-payment of rent or royalties ; for 
any breach of the other conditions the 
licensee was to be liable to a penalty 
not exceeding 310,000, & a penalty not 
exceeding $100 for every day the 
broach contlnned. By an amending 
Act of 1918 a breach of any oondJ44on 
was mad© a cause of forfeiture. The 
licensee &; his assign did nothing under 
the license except to pay the rent. 


Rent paid In 1928 was accepted, but 
was returned later. In 1930 the Crown 
sued for a declaration that the license 
was null & void, or was forfeited, & 
for penalties ^ damages : — Held : 
(1) the license was subsisting, because 
(a) the provision that upon relevant 
default it was to bo void was to be 
treated as making it merely voidable 
at the option of the Crown ; (b) the 
words conditions herein contained ' 
meant the conditions set out. Sc did 
not Include the incorpomted statutory 
conditions ; (c) the condition set out 
as to the erection of a mill or factory 
had boon broken once & for all in 1920, 
& forfeiture on that account had been 
waived by the acceptance of rent in 
1928, & there had not been any later 
breach of a condition for which there 
was a right of forfeitme, as the Act 
of 1918 applied only to licenses issued 
after it was passed ; (2) damages could 
not be recovered, as there was no 
contractual obligation by the license© 
to perform the conditions, nor dally 
penalties, as there was no continuing 
breach ; but, by agreement, the case 
should be remitted for the trial ot. to 
decide the amount of lump sum penalty 
to be Imposed. — JAKniNE v, A.-G. VOM 
NewtoujtdlanI), 11932] A. O. 275 ; 
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101 L. J. P. 0. 70 ; 146 L. T. 393 ; 48 
T. L. R. 199, P. C.— NFLD. 


gj Qrant by licenaee — Whether 

grantee liable for royalties,] — Deft., bonk 
was sued for royalties alleged to be duo 
from it, under sect, 127 (1) of Forest 
Act, R.S.B.O., 192L with respect to 
timber out upon Crown lands held 
imiier timber licences. The timber 
had been out under an agreement be- 
tween deft. Sc a lumber co., whereby 
deft., as lioensee, had granted to the oo. 
the right to enter upon the lands to out, 
remove &, carry away therefrom, **for the 
co.^8 owm use Sc benefit ** all the timber 
Sc trees situate Sc growing thereon : — 
Held: the royalties were payable by 
the lumber co., not by deft. — A-G. for 
British Columbia v. Bank of Mon- 
treal, [1934] 1 W. W. R. 359 ; 2 
D. L. k 348 ; 47 B. O. 11 . 555.— CAN. 


PART IX. SECT. 9, SUB-SECT. 1. 
922 vi. — — .] — Lawrence v. Judge 
(1861), 3 Gr. 301.— CAN, 

PART IX. SECT. 10. 

970 i. Read now ‘*970b L” 

970 11. Bead now “ 970b U.** 



on him to support a tree 
ovei^axiging the roiwi cmleas it appeared, or 
would ftpp^ on a proper inspection, that 
nature eould no longer be refied upon to 


VoL n. — ^Agrieultute* Ctam 

support it. — ^Noblb v , HASBXSon, £10^6} 2 
K. B. 332 ; 95 L. J. K, B. B13 ; 136 L* T, 
326 ; 90 J. P. 188 } 42 T. U E, 518 1 70 
8oL Jo, 691, D. C. 


Part X. — Fertilisers, Feeding Stuffs and Seeds. 

Note.— F ertilisers «fc Feeding Stuffs Act, 1906 (c. 27), teas repealed by Fertilisers & Feeding Stuffs Act, 

1926 (c. 46). 


971a. Feeding stufls— Act ol 1906, s. 1 (4).]— In 
Sept. 1922, pltf., a pig-keeper, saw defts.* 
managing director, who offered to sell him the 
bakery sweepings as pig food at 2s. 6d. a 
bag. Pltf. accepted the offer & purchased 
the sweepings from defts. Sc fed five pigs 
with it successful! from Sept. 1922 to Jan. 
1923, when the pigs became ill Sc four of 
them died. The sweepings consisted of 
ingredients used in making bread, together 
with dust Sc dirt Sc other odds ends Sc 
string ; — Held : the words “ on the sale of 
any article ” in the above sub-sect, were 
wide enough to cover the sale of these bakery 
sweepings ; the effect of the sub-sect, was 
to put the risk upon the seller, who, knowing 
the constituents of the article which he chose 
to sell as food for cattle, was made responsible 
if in fact it contained some article deleterious ; 
if the seller desired to protect himself against 
the stringent provisions of the Act, it was 
competent to him to do so by a specuil con- 
tract made for that purpose. — ^PuixiNO v. 
Lidbeti'ER, Ltd., [1924] 2 K, B. 114; 93 
L. J. K. B. 642 ; 131 L. T. 119 ; 88 J. P. 83 ; 
68 Sol. Jo. 615 ; 22 L. O. E. 466, O, A. 

973. Add, Annotation : — Reid. Anderson v, Daniel 
(1923), 130 U T. 418. 

974a« .] — A seller who in fact 

delivers a false invoice commits an offence 
under sect. 6 (1) (6) of the above Act, whether 
the nature of the article is such as to make it 
obligatory on him under sect, 1 to deliver 
an invoice or not. — Harvet Sc Oo. i?. Here- 
fordshire County Council, [1920] 2 K, B. 
396 ; 89 L. J. K. B, 601 ; 123 L, T. 428 ; 84 
J. P. 195 i 18 L. G. R. 470, D. C. 

976a* Sending ol sample to seller — Act ot 

1906, s. 3 (3).] — It is a condition precedent 
to a prosecution of the seller under sect. 6 
(1) (a) of the above Act, on a charge of not 
sending an invoice on the sale of a fertiliser 
of the soil according to the provisions of 
sect. 1 (1), that a prescribed portion of the 
sample thereof taken with a view to the pro- 
ceedings under sect. 3 (3) shall have been 
sent to the seller.-— Vauohan v. Grindbll, 
(1921] 3 K. B. 412 ; 91 L. J. K, B. 141 ; 125 
L. T. 315 ; 85 J. P. 199 ; 19 L. G. R. 416 ; 
27 Cox, 0. O. 5, D. 0. 

977. Ad4^ Annotation : — As to (2) Reid. Harvey v. 
Herefordshire County Council, [1920] 2 K. B. 
396. 

97Sa, - — - Effect of — ** Reasonable excuse.*n — 

(1) As the object of the Act of 1906 in requirmg 
the vendor to give the statutory invoice & 
Imposing on him a penalty in the event of 
his default is to protect the purchasers of 
fertilisers, the effect of non-oompUance 
the requirement is not merely to render the 
vendor liable to the penalty, but also to 
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make the sale illegal & preclude the vendor 
from suing for the price. (2) The fact that, 
owing to the nature of the article sold as a 
fertiliser, an analysis of it would necessitate 
so expensive a process as to make it impossible 
to sell it after analysis at a profit, affords no 
“reasonable excuse “ witliin sect. 6 (1), for 
omitting to give the invoice required by the 
Act. Semhle : neither will impossibility of 
analysis afford any excuse, the intention of 
the statute in that event being to prohibit 
the sale of the article altogether. (3) The 
expression “ without prejudice to any civil 
liability** in sect. 6 (1) refers to the civil 
liability of the vendor, not to that of the 
purchaser. — Anderson, Ltd. v, Daniel, 
[1924] 1 K. B. 138 ; 93 L. J. K. B, 97 ; 130 
L. T. 418 : 88 J. P. 53 ; 40 T. L. R. 61; 68 
Sol. Jo. 274 ; 22 L. G. R. 49, C. A. 

Annotation :^Ab to (2) Ooxuid. Pulling i\ Lldbetter (1924), 
93 L. J. K. B. 642. 

978 b, Fertilizers & Feeding Stuffs Act, 1926 

(c. 45)—Implied warranty of fitness — Sale for 
urpose of resale.] — Pltfs. bought from defts., 
otn being cattle food merchants, a quantity 
of linseed cake. Defts. sold in their own 
name, but they were in fact acting in the 
transaction as brokers for a bank to whom 
the goods had been hypothecated as security 
for certain bills of exchange which had been 
refused acceptance by the drawees. The 
sale note stated {inter alia) that the cake was 
sold “ tel queW* & that the analysis, for which 
defts. said they accepted no responsibility, 
showed that the cake was “ castor free.** 
Pltfs. resold portions of the cake to their 
customers as food for cattle. It then 
appeared on further analysis that portions 
of the cake contained ca^r seed, a con- 
stituent injurious to cattle ; Sc in fact 
cattle which were fed on some of the ca^e 
were injured. Claims were thereupon made 
upon pltfs. by their purchasers in respect of 
the damage so caused to their cattle, & pltfs. 
then claimed damages from defts., including 
in their claim the amounts they had to pay 
to the sub-purchasers: — Held: (1) the sale 
of the cake by defts. to pltfs. was a sale for 
use as food for cattle, within sect. 2 (2) of 
above Act, notwithstanding that pltfs. them- 
selves did not intend to use the cake for that 
purpose but intended to resell it to those 
who would so use it ; (2) the sale, though in 
fact effected by defts. on behalf of the bank, 
was not a sale “in exercise of a statutory 
power to enforce a right or to satisfy a claim 
or lien,** within sect. 24 of above Act, so as 
to be exempt from the operation of the Act ; 
(3) pltfs. were entitled to damages from 
defts. for the breach of the statutory war- 
ranty, were entitled to include in those 
damages the amounts they were liable tp pa~ 
to their sub -purchasers. — ^D obell (G. O ' ^ 
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Oo., Ltd. v. BAbbbb Oarbatt, [1931] 1 
K. B. 219 ; 100 L. J. K. B. 65 ; 144 L. T. 
206 ; 47 T. L. R. 06 ; 74 Sol. Jo. S36 ; 36 
Com. Oas. 87, 0. A. 

978c. Sale to satisfy lien.] — B obeld 

(0. G.) & Co., Ltd. v. Barber & Garratt, 
No. 978b, ante. 

978(i. Measure of damages for 


breaoh-^ale for purpose of resale to 
ledge of vendor.] — IIobbll (0. G.) Oo«, 
Ltd. V . Barbbb & Gabbatt, No. 978b, ante. 


979. Add. Annotaiione Consd. Ponfc^awe E. C. 
V . Moore-Gwyn, [1929] 1 Ch. 666. Held. 
Steam v. Ib^entice (1918), 88 L. L ^ B. 
422 ; Edwards v. Birmingham Navigations, 
no94i 1 K. B. 341. 


Part XI.— Miscellaneous. 


Sect. Il.-^AGIOCULTURAL RETURNS. 

See Agilcultural Returns Act, 1925 (c. 39), 
& case, infra. 

Sect. 12.— AGRICULTURAL CREDITS. 

See Agricultural Credits Act, 1928 (c. 43); 
Agricultural Credits Act, 1932 (c. 3.5). 

979a. Restrictions on enforcement of charge — 
When charge enforced.} — A bank, having 
advanced money to a fanner on an agri- 
cultural charge within Agricultural Credits 
Act, 1928 (o. 43), in the year 1930 called in 
the money & threatened a sale, but did not 
until after Jan. 1, 1931, appoint an agent for 
sale or proceed to a sale : — Held : the bankas 
charge was not enforced until after Jan. 1, 
1931, & accordingly the restrictive provisions 
of .^ricultural Credits Act, 1928 (c. 43), s. 12, 
which applied only until Jan. 1, 1931, did 
not govern the case, & the bank was therefore 
entitled to retain out of the proceeds of sale 
the whole amount of its debt without regard 
to those restiictive provisions. — Re Jones 
(John), Ex p. Nation ax Provincial Bank, 
[1932] 1 Oh. 648 ; 147 L, T. 00 ; 7iom. 
Re Jones, National Provincial Bank v. 
Official Receiver, 101 L. J. Ch. 173 ; 76 
Sol. Jo. Ill ; [1931] B. & C. R. 132, D. C. 

979b. Chargee — Whether tenant within Agri- 

cultural Holdings Act, 1923 (c. 9).] — Ecclesi- 
astical CoMRS. FOR England v. National 
Provincial Bank, Ltd., No. 227a, ante. 


Sect. 13.— AGRICULTURAL MARKETING. 

See Agricultural Marketing Acts, 1931 (c. 42) ; 
1933 (c. 31) ; (No. 2) 1933 (c. 1), 

979c. Validity of Scheme — Power to ** buy ” 
product — What amounts to purchase.] — Agri- 
cultural Marketing Act, 1931 (c. 42), pro- 
vides that schemes may be framed .^ boards 
constituted for the marketing & di^osal of 
agricultural produce, &, by sect. 5, a scheme 
may empower the board “ to buy the regu- 
late product, to produce such commodities 
from that product as may be specified in the 
scheme, & to sell, grade, pack, store, adapt 
for sale, insure, advertise & transport the 


regulated product.” A board elected by hop 
growers framed a scheme by which all hops 
were to be sold through their agency, &, 
after paying expenses, etc., the money so 
received was to be pooled & divided amongst 
the growers according to the value of the 
produce taken from each one : — Held : 
although the 1931 Act authorised the board 
to “ buy ” the regmlated product, the taking, 
pooling, sale & division constituted what in 
fact was a purchase from the producer & a 
sale on his behalf, the scheme was therefore 
not an infringement of the terms of the Act. — 
R. V. Minister of Agriculture & Fisheries, 
Ex p. Berry (1932), 101 L. J. K. B. 661 ; 
147 L. T. 326 ; 96 J. P. 447 ; 48 T. L. R. 
672 ; 30 L. G. R. 333, 0. A, 

979d. Hops — “ Owner occupier ’’ — Who Is — Not 
lessee.] — ^An “ owner occupier ” of land within 
proviso (a) to para. 4Cc of Hops Marketing 
Scheme (Amendment) Order, 1934, is a 
producer who owns the land in fee simple, 
& does not include a leaseholder. — ^A mos v. 
Hops Mariceting Board (1936), 154 L. T. 
02 ; 62 T. L. R. 69 ; 79 Sol. Jo. 987. 

979e. Potatoes — Validity of charge.] — Pltfs. were 
the Board constituted tmder S. R. & O., 1933, 
No. 1186, to administer the Potato Marketing 
Scheme. Under the scheme they had power 
to charge any registered producer who ex- 
ceeded his “ basic potato acreage,” if such 
excess was likely in the opinion of the Board 
to increase theii’ expenditure. The Board in 
1934 passed a resolution that their expendi- 
ture was likely to be increased if in that year 
the potato acreage of any registered producer 
exceeded his basic potato acreage. The 
resolution then proceeded thus : ” & whereas 
in the opinion of the Board each registered 
producer ought to contribute the sum of £5 
per acre in respect of each acre of his excess 
acreage towards defraying such increased 
expenditure, . . . the Board hereby require 
every registered producer to pay to the Board 
on or before Aug. 1, 1934, the sum of £5 
per acre in respect ^of each acre by which his 
otato acreage for the year 1934 exceeds his 
asic potato acreage ” : — Held : this was not 
dealing with the registered producers col- 
lectively, but with each one separately. The 


PART XI. SECT. 10. 

e Z/reder licence — Ufider Forest 

AcL)—A.^Q. FOH BamsH Columbia v, 
Robortson, fl924J % D. L. B. 1090 ; 
(19241 1 W, W. B. 1155; 83 B. C. R. 
325.— CAN. 

h i. Bight of Croym to sue for 

expenses.] — The Crown in the right of 
the Dominion may eue under Forest 
Act, B.8.B.O.. 1924 (c. 93), e. 114, to 
recover expensee Inourred by ofOcials 


of the Dominion Forest Branch In con- 
trolling & extingulslilng a fire on 
deft. ’8 property.— R. !?, Swans'I'KOM, 
[192513D.L. B. 79: (1925] 1 W. W. R. 
713.-~CAN, 

PART XL SECT. 11. 
sa. Occupier — Who i«.]— A cattle 
dealer received from the owner of 
certain parks the right to graze 
on the parks from time to tinrift 
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between May 15 & Nov. 16. He had 
no other connection with the parka “ 
Held : the dealer’s relation to the parks 
was not of a sufficiently permanent 
nature to constitute him an** occupier 
In the sense of Agrioultural Returns 
Act, 1925 (c. 39), sTT <1), & aooordiiigly, 
he was under no obligation to make a 
return required by the dept, under the 
Act In respect of the parka. — Y bnpall 
V. ALLAN, U984] S. C. (J.) 56.— SCOT. 
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clwge of ih© registered producers was not an 
arbitrary one, but a proper exercise of the 
power vested in tbe Board. — ^Potato 
Maekbting Board v. Harlow, [1936] 1 AU 
B. B. 489 ; 80 Sol. Jo. 347. 

— — ^Heturn to Board — Whether privileged 
from production.] — See Evidencr, No. 4085a, 
poet 

979f. Pigs— Calculation of bonus— Construction of 
producer’s contract.] — lie Pigs Marketing 
Board, 1936 Bonus Scheme, Pigs Market- 
ing Board r. Bailey & Sons, Ltd. (1937], 
53 T. L. B. 1019 ; 81 Sol. Jo. 716. 

Sect. 14.— WHEAT, 

See Wheat Act, 1932 (c. 24). 

979g. Middlings — Whether flour or offals — Effect of 
Wheat Act, 1932 (c. 24).]— The Wheat Com- 
mission, as empowered by Wheat Act, 1932 
(c. 24), demanded quota payments from 
applts. in respect of fifteen consignments of 
certain goods produced by the milling of 
wheat imported by the applts. from Germany 
& described by them as wheat offals known in 
the trade as “ middlings ” to be used as 
animal or poultry food. The Commission 
contended that the alleged wheat offals con- 
tained a percentage of flour in excess of that 
permitted by the Act, & were therefore liable 
to quota payment. Payment of the quota 
on each consignment was made under protest 
by applts. who thereafter brought an action 
against the Commission to recover the money 
thus paid on the ground that the imported 
goods were not flour, but wheat offals exempt 
from liability under tbe Act. The Com- 
mission alleged that : (i) the consignments 
consisted of flour within the Act ; (ii) no 
action lay against the Commission because 


g rovision was made by the Act & the by^" 
iws made thereunder by the ComiUisfiaoil . 
for the matters in dispute to be determined 
by arbn. to which, in accordance with the 
bye-law in question, the Arbn. Act, 1889, 
should not apply ; and (iii) the payments 
in respect of thi‘ee of the consignments having 
been made more than six months before the 
commencement of the action, the claim for 
recovery thereof was barred by the Public 
Authorities Protection Act, 1893 (c. 61) ; — 
Held : (1) Wheat Act, 1932 (c. 24), contained 
no exi)ress words ousting the jurisdiction of 
the ct., & resps. therefore exceeded their 
powers by making a bye-law that every 
dispute as to whether any substance was 
flour should be determined by arbn. to which 
Arbitration Act, 1889, should not apply ; 
(2) applts. having proved that all the con- 
signments consisted of wheat offals & not 
of flour within the Act, they were not liable 
to make any quota payments ; (3) as resps. 
were a public authority the quota payments 
made by applts. in respect of three of the 
consignments were not recoverable on the 
ground that applts. did not sue for their 
recovery within six months of payment as 
required by Public Authorities Protection 
Act, 1893 (c. 61 ). — ^Paul (R. & W.), Ltd. v. 
Wheat OoMMiasioN, [1937] A. C. 139 ; 
[1936] 2 All E. R. 1243 ; 105 L. J. K. B. 
663 ; 155 L. T. 305 ; 52 T. L. R. 702 ; 80 
Sol. Jo. 753, II. L. 

979h. Ouster of Jurisdiction of court — Validity of 
bye-law.] — Paul (R. & W.), Ltd. v. Wheat 
Commission, No. 979g, ante, 

979 J. Wheat Commission — Application of Public 
Authorities Protection Act.] — Paul (R. & W.,) 
Ltd. V, Wheat Commission, No. 979g, ante. 


PART XI. SECT. 16. 

sb. Farmers' Crediiars Arrangement 
A ct — Reduction of debt — Groutids for 
application — Poor quality of land .] — 
CiiiSPiN, fl935] 1 W. W. R. 281.— CAN. 

Ed. Drought .} — 

Dobtfl should not bo reduced under 
Farmers’ Creditors Arrangement Act, 
Jy34 (Dom.), on the assumption that 
droufirht conditions are to continue 
indefinitely.— Dahl, [1935] 1 

W. W. R. 288.— CAN, 

sf. Object of Act.} — Re WuiB, 

[1935] 1 W. W. R. 566.— can. 

sh. Wlto is “ farmer " — Com-' 

rmnvA — Re Marshall Bros., Ltd., 
[1935] 1 W. W. R. 80.— CAN. 

sk. .] — A debtor whose 

farm was actually worked & managed 
by another person under an agreement 
with the debtor, held not to l>e a 
“farmer.” — Re LAN'rzius, [1936] 1 
W. W. R, 373.— CAN. 

si. Administrator.} — Re 

Boers, [1936] 2 W. W. R. 47.— CAN. 

go, J — The adminis- 

trator of the estate of a deceased farmer 
is not entitled to make In said capacity 
a proposal tinder the Act. — Re Hock- 
ley, [1936] 2 W. W. 11. 268.— CAN. 


J — debtor, about 

79 yeans old, who had been a rauoher 
& farmer for many years & had never 
had any other occupation, leased his 
farm, under the terms of tho lease 
he lived In a house on tho land. He 
did no work on tbe land himself, but 
hoped that hie health would permit 
him to supervise the farming operations 
on tho termination of the loa.se. Sc he 
had given a sole, a powor-of-attornoy 
covering ail his interests In the mean- 
time //eJdt ; he was a “ farmer ’* 
within the Act.— Re Wright, [193.6] 
lW.W,R.467 i 6 F. L. J. (Can.), 20.— 
CAN. 


st. Application to farmers only.} 

— National Trust Co. v. Powers, 
[1935] 4 D. L. R, 626 ; O. R. 490 ; 5 
F. L. J. (Can.), 132.— UAN. 

sw. Applicant lessee — No pro- 

posal by lessor.} — Re DiMMiTl’, [1935] 

1 W, W. R. 303. — CAN. 

sz. Approval of compofdUon — 

Jurisdiction of District Court.} — Tho 
District Ct. has jurisdiction to hear an 
apifiication for the approval of a com- 
position accepted by the statutory 
majority of creditors under Farmers’ 
Creditors Arrangement Act, 1934 
(Dom.).— Re Peck, [1935] l W. W. R. 
603; 5P.L. J.(Can.),3.5,— CAN. 

Bb. Debtor jjrotected by Debt 

Adjustment Act.} — It is not in the publio 
interest to permit a debtor protected 
by the provincial Debt Adjustment 
Act to ascertain what benefits he can 
obtain under Farmers’ Creditors 
Arrangement Act, 1934, & then to 
elect whether to accept such benefits 
or to continue under tho protection 
of the provincial Act. — Re Wbese, 
[1935] 1 W. W. R. 620.— CAN. 

gd, What terms imposed by 

Board.} — Re Jorgensen, [1935] 1 

W. W. R. 300.— CAN. 

se. .] — lioPROOTOB, [1936] 

2 W. W. R. 437.— CAN. 

sf. Whether binding on muni- 

cipalities school districts.} — Re Gil- 
bert, [1935] 2 W. W. R. 464.— CAN. 

g 2 , Order for disposition of 

money received.} — Re Martin, [1935] 

3 W. W. R. 484.— CAN. 


gb, .] — Re Holstein, 

[1936] 2 W. W. R, 417.— CAN. 


g(j. Default by dehior.y— Tho 

provisions of Bkpey, Act, R.S.C., 
1927, for enforcing against a defaulting 
debtor the temis of a binding proposal 
under that Act nr for penalising him 
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for such default or annulling a proposal 
apply In a like situation, muiatis 
mutandis, to a proposal under Farmers* 
Creditors Arrangement Act . — Re 
Grams, [1930] 1 W. W. R. 471 : 
G F. L. J. (Can.), 19.— CAN. 

gg', J — A debtor who has 

elected to claim relief under Farmers’ 
Creditors Arrangement Act, & who has 
defaulted in complying with the terms 
of a proposal confirmed & filed by the 
Board of Review, cannot then claim 
the protection of Debt Adjustment 
Act, 1933 (Alta .). — Re Poponoft, 
Allen v. Trusts &; Guarantee Co., 
Ltd., [1936] 1 W. W. K. 699.— CAN. 

sh. .] — On default by a 

debtor in complying with a proposal 
confirmed by the Board of Review 
imder Farmers’ Creditors Arrangement 
Act, 1934, a creditor cannot sue on the 
original debt without having had the 
proposal annulled under the r>rovifiion8 
of said Act. — ^Minneapohs Threshing 
Machine Co. v. Mooney, [1936] 3 
W. W. R. 669.— CAN. 


gj. ,] — X farmer defaulted 

n paying an instalment of princiT>al A* 
nterest called for by a proi)osal 
ormulated & confirmed by a Board of 
leview. The default was duo to a 
lortial crop failure & to a eousequent 
nisconception by a farmer of his duties 
mder tho Act. A mtgee. apidied 
ect. 121 of Real Property Act, I.Ul. 

o the district registrar for au ^>raor 
or sale to enforeo tht' debt 'jy 
t adjusted by tho board .—/f e/d . the 
ntircc. was entitied to have the 
cgfstrar read its mtges. as 
►y the confirmed proposal A then 
n-oceed to deal with the apphi^tion 
n tho usual way.— M anitoba FaM 
,0AN8 AB800N. t'. WINNIPEO Land 

TPLES Office Registrar, [1937] 1 
V. W. R. 513.— CAN. 
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Ek« — ^Appeal — EacimHon of Hme,'l 
—An application to extend the time 
for appealing from an order mad© hy 
a Judgfe tinder Farmers Creditor© 
Arrangrement Act, dismissed. — PoiRiBli 
V. North Amkrioa-N Life Assdranob 
C o., 11936J 1 W. W. R. 654.— CAN. 

gQ. .] — On default by ft 

debtor In complying with a proposal 
confirmed by ft board of review under 
Farmers’ Creditors Arrangement Act, 
1934, c. 53 (Dorn.) a mtgoe. must obtain 
an annulment of tlie proposal before 
applying for foreclosure, oven though 
he seeks foreclosure to enforce the 
terms proposed by the Board & not 
those of the original mtge. ; or he 
may apply to have the debtor declared 
a bkpt. — ^N orth of Scotland Cana- 
dian MomoAOE Co.. Ltd. u. Bak & 
Stobbe, fJ937] I W. W, R. 767 ; 
revsd. [1937] 2 W. W. R. 540,— CAN. 

sq. .1 — On an application 

under sect. 19 (2) of Bankruptcy Act, 
to have a farmer adjudged bkpt. & 
for a receiving order, it was found 
that he had deranlted in the payment 
of an instalment due under a iiroposal 
formulated & confirmed by a Board of 
Review Sc in carrying out the terms of 
the proposal ; & that the default was 
not due to any causes beyond his con- 
trol ; & that the proposal could not 
proceed without injustice and delay 
to his creditors, because of his wilful 
Sc continued failure Sc refusal to carry 
out the provisions of the piuposal : — 
Held : the proposal should be 

annulled ; the farmer be adjudged a 
bkpt. ; a receiving order be made 
against him ; Sc appot. be ^ven the 
costs of the application . — He Seib, 
[1937] 1 W. W. R, 762.— CAN. 

gt. .] — On default by a 

purchaser under an ^reement for the 
sale of land in carrying out the terms 
of ft proposal ooulirmed by a Board of 
Review, the vendor is entitled, without 
obtaining an annulment of the pro- 
posal, to sue for the usual remedies 
under the agreement, whore, at least, 
he Is satisfied to accept the reduced 
amount of the debt as fixed by the 
board’s order. — ^Axlen v. Trusts & 
Guarantee Co., Ltd,, [1937] 2 

W. W. R. 257.— CAN. 

sv. From Bpard of Review.] 

— A Board of Review imder Farmers’ 
Creditors Arrai^ement Act, 1934, 
amended by 1935, s. 6. is an adminis- 
trative tribimal & not a ot. ; Sc no 
appeal lies from a proposal formulated 
Sc confirmed by It. — ^K erb v. Wiens, 
[1937] 1 W. W. R. 535 ; 6 F, L. J, 
(Can.) 260.— CAN. 

sx. — .] — No appeal lies 

from aproposal formulated Sc confirmed 
^ a Board of Review. — He Peters, 
Hudson’s Bay -Co. v. Inters, [1937] 
1 W. W. R. 787.— CAN. 

sm. Debtor unable to carry out 

any propf^al .] — In view of aU the oir- 


ccixhstanoes of the debtor*® aflabna, the 
Board concluded that the debtors could 
not carry out any reasonable propcMi^, 
except such as would be equivalent to 
a wmdlng-up in bkpey, & recom- 
mended to the debtors that an assiim- 
ment in bkpoy. would be the better 
oourae for them to take. — Re Kjel- 
LANDER 8c KJELDANDEB, [1936] 2 

W. W, R. 49.— CAN. 

»p. Application for leave to 

realise securiiy — Neceasity for pood 
around.J—Re Fountain, [1936] 2 

W. W. R. 360.— CAN. 

gt, JAtnd heM subject to payment 

of legacies,] — Re MacKeraoheb, [1986] 

2 ^ W. R. 271.— CAN. 

sw. Effect of death of debtor.] — • 

Be Humbert, [1936] 2 W. w. R. 272. — 
CAN. 

BE. 8tay of foreclosure action — 

Failure to comply with order of Board, 3 — 
Where a foreclosure action is stayed 
during proposals for payment under 
Farmers^ Creditors Arrai^ement Act, 
1934 (Can.), it will be ordered to pro- 
ceed if the mtgor. fails to comply with 
an order of the Board of Review. — 
Saroeson V. Muixett (1935), 4 

D. L. R. 523.— CAN. 

Bd. ConMUvMonal validity ,] — 

Farmers’ Creditors Arrangement Act, 
is inira vires of the Parliament of 
Canada.— Farmers’ Creditors 
Arranoement Act, 1934 & Amending 
Act, 1935, Reference, [1036] S. C. R. 
384 ; 3 D. L. R. 610.— CAN. 

gg. — — Farmers’ Creditoi-s 

Arrangement Act, 1934 (Can.), is 

inira vires. — Be Fraser & Minieixy, 
[19,36] 2 B. L. R. 281 ; O. R. 191.— 
CAN, 

gf. Variation of mortgage — 

Effect of.] — A mtge. was executed by a 
fanner M. & also be deft. K. On an 
application by M. under Farmers’ 
Creditors Arrangement Act, 1934, an 
order was made reducing as to him 
the amount of the principal & the rate 
of interest tmder said mtge. & provid- 
ing for future payments by a division 
of future crops between M. & the mtgee. 
K, was not present or represented or 
considered when the order was made. 
The mtgee. then sued K. on the 
ooveuants in the mtge. : — Held : said 
order had no efleot on K.’s liability, — 
International Loan Oo. v, Kotniuk, 
[1936] 3 W^. W. R. 481 ; 4 D. L. H. 
764 ; 44 Man. L. R. 387 *. 6 F. L. J. 
(Can.) 148,— CAN. 

Bk. Effect of Act on default after 

order nisi on agreement for sale,] — Be 
Peters, [1936] 3 W. W. R. 44.— CAN. 

gl. ,] — On an application 

made under sect. 42 of Farmers' 
Creditors Arrangement Act, 1934, by 
an official receiver at the request of a 
creditor who had obtained an order 
nisi in an action for cancellation of au 
agreement for the sale of land : — Held : 
the order nisi In question was not a 


loat to the debtor maldng. a proposal 
for a composition, extension of time 
or scheme of arrangement under 
the Act. — Be BbsohaMPS, [1D37] 1 
W. W. R. 739.— CAN. 

Debtor assignee from pur- 
chaser of land' — No consent to assign' 
ment by vendor,] — ^Where a purchaser 
under an agreement for the sole of 
land assigned the agreement, without 
having obtained the approval of the 
vendor, & the agreement provided that 
no assignment would be valid uul^ 
approved Sc countersigned by the 
vendors or their agent ; — Held : the 
vendors were not in the position of a 
creditor of the assignee Sc therefore 
the Board had no jurisdiction, on the 
assignee’s application, to deal in any 
way with the amount owing the 
vendors with respect to the land. — 
Be Gbss, [1936] 3 W. W. R. 172.— 
CAN. 

gp, Farmer owning unfarmed 

Zand. 1— It is not the purpo^ of 
Farmers’ Creditors Arrangement Act, 
1934, to assist a farmer to retain land 
which he is not faiming Sc which con- 
Btitutoe a liability in the way of taxes 
& Interest on securities.— Re Btson, 
[1936] 8 W. W. R. 171.— CAN. 

gr. Sale of mortgaged chattels by 

mortgagor pending proposal — No pur- 
posed — Interpleader.] — Pending the 
hearing of an application to a Board of 
Review, to -formulate a proposal the 
farmer sold at auction chattels '^ch 
he had mtged. to a bank. The official 
receiver obtained an order for the pay- 
ment of the proceeds of the sale to 
him. The Board declined to formulate 
a proposal. Sc the moneys paid to the 
receiver were claimed by the bank, Sc 
also bv the farmer as exemptions. 
Exemptions Act, R.S.S., 1930, gives a 
mtgor. the right to exemptions m case 
of a seizure imder the mtge. Under 
an interpleader order the moneys were 
paid into ct. and the bank applied for 
an order for payment out : — HeM : the 
bank was entitled to the order.— Re 
Reid, [19371 1 W. W. R. 546.— CAN. 

gv, Refusal to formulate pro- 

posal — BigM of farmer to make second 
proposal.] — The fact that the Board 
of Review under Farmers’ Creditors 
Arrangement Aot* 1934., has rofused to 
formffiate a proposal does not prevent 
the farmer from making a second pro- 
posal where the conditions have 
changed since said 

& Pratt. [1937] l W. W. R. 136 ; 44 
Mon. L. R. 441.— CAN. 

8X. Filing proposed- -Effect.] — 

Piling a proposal does not operote as a 
complete stay of proceedings for 90 
days & leave to proceed may properly 
be granted.— SEXTON t>. Smith, [19371 
ID. L. R. 334 ; 11 M. P. R. 136 ; 6 
F. L. J. (Can.) 197.— CAN. 

gx, Bffeot of Bankruptcy Act .] — 

Newton V. Maobxin, [1937] 2 w. W, R. 
395.— CAN. 


AIR COUNCIL 

See PuBUC Authoetties. 


AIR FORCES. 

See Royal Forces. 


AIR NAVIGATION. 

See Steeet and Aebial Trafeic. 
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ALIENS. 


Part I. — What Constitutes Alienage. 

-jfAa 1014 Act was amended hy BrUiah NeMonalUy <fe Statiis of Aliens Acts, 1918 (c. B8) ; 
1922 (0. 44) ; 1933 (e* 49). 


1. Add* Annotatiom : — Conscl. Markwald v, 
A.-G., [1020] 1 Ch. 34$. Adfd. Johnstone 
V* Pedlar, [1021] 2 A. C. 262. Mentd. The 
Tervaete (1922), 128 L. T. 176, 

IS. Add* Annotation : — As to (2) Reid. John- 
ston© V* Pedlar, [1921] 2 A. 0, 262, 

18a. .] — By an Order in Oounoil made 

on Nov. 6, 1914, Cyprus was annexed, & by a 
Proclamation made thereunder on Mar, 3, 
1915, revoking an earlier Proclamation, it was 
provided that “ all Ottoman subjects, resident 
in Cyprus on Nov. 6, 1914, have become 
British subjects.*' An amending Order in 
Council made on Nov. 27, 1017, after reciting 
that doubts had arisen as to the effect of the 
Order & the proper interpretation of the 
Proclamation, ordered that the following 
persons [inter alios) should be deemed to have 
become British subjects by virtu© thereof : 

any Ottoman subject who was ordinarily 
resident &} actually present in Cyprus on 
Nov. 6, 1914." Besp., an Ottoman subject 
by birth, carried on business in Cairo from 
1893 to 1913. In Dec. 1913, he went to 
Cyprus, & after three or four months brought 
his family there. He rented a house in 
Cyprus monthly, & while there discontinued 
his business in Cairo. He was present in 
Cyprus on Nov. 6, 1914, & remained there 
until Oct. 1916, when he returned to Cairo, 
his family following in December. He re- 
ceived a passport describing him as a British 
subject, was so registered at the British 
Consulate at Cairo, but after annual renewals 
registration was refused in 1919. ^ He sued 
for a declaration that he was entitled to regis- 
tration: — Held: if there were any difference 
between " resident " & ordinarily resident ** 
the latter became the test by virtue of the 
interpretative Order of 1917 ; but on the 
facts reap, was both ** resident " & 

ordinarily resident " in Cyprus on Nov. 5, 
1914, whether or not Cyprus was then his 
domicil; & whatever may have been his 
motive for going there, he was a British 
subject by virtue of the Order in Council. — 
Gout v. Ciimitian, [1922] 1 A. 0. 106 ; 91 
L. J. P. 0. 18 ; 38 T, L. B. 100 sub nom* 
GO0T V. OmiTIAN, OlMITIAN V* GOUT, 126 
L. T. 293, F. C. 


14. Add* Annotationa : — Retd. Markwald v. A.-G., 
[1920] 1 Ch. 348 ; Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 

20* An/notcdionS : — For " lie Goodman’s Trust 
(1881), 7 Ch. D. 266 " read " Re Goodman’s 
Trust (1881), 17 Ch. D. 266." Apld. Abraham 
V. A.-G., [1934] P. 17. 

20a. Legitimation hy subsequent 

marriage — Effect of Le^timacy Act, 1926 
(c. 60).] — The meaning of the term “ father " 
as applied in Statutes extending from 1730 
to 1926 to the parentage of those who are 
entitled to the status of natural born subjects 
of the Crown & to be regarded as of British 
nationality is limited to a father whose 
chil^en are legitimate at the date of birth. 
Legitimaiio per subsequens matrimonium can- 
not be imported into these Statutes imder 
Legitimacy Act, 1926 (c, 60). 

Legitimacy Act, 1926 (c, 60), does not ipso 
facto by the mere use of the terms father & 
mother confer upon either parent or child a 
lawful or legitimate character. A petitioner 
seeking a declaration pursuant to that Act 
that he is of British nationality must show 
that his father was a natural-bom subject, & 
if in the circumstances existing at the date of 
his birth petitioner according to our law has 
not had a lawful father, ho is not entitled to 
the benefits of legislation providing for a 
declaration of his status as a natural-born 
subject of the Crown. — A bkahaH (B. J.) v. 
A.-G., [19341 P. 17 ; 102 L, J. P. 115 ; 149 
L. T. 539 ; 77 Sol. Jo. 665. 

29. Add. CUaiion :~25 Cox, 0. C. 622, D. C. 

43. Add. Armotcdiona : — ^Refd. Re Annesley, 

Davidson v. Annesley, [1926J Ch. 692 ; Re 
Boss, Boss V. Waterfiold (1929), 46 T. L. B. 
61 ; its Askew, Morjoribanks v. Askew, [1930] 
2 Ch. 269. 

49a. Under ’Treaties of Peace & consequent 
Orders — Who is foreign national — “ Stateless 
person — Denationalised German.] — (1) Pltf. 
having lost Prussian nationality in 1800, ^ 
not acquired nationality of a German State 
or other nationality : — Held : he was not a 
German national within Peace Treaty of 
Versailles, Part X., s. 4, or Treaty of Peace 
Order, 1919. 


PART I. SBOT. 1. 

1 Ul. Birm in Natim Indian 

State. ] — TjUe mihJeot of a Native Indian 
State is an alien. — ^Mahomibd & Son 
V. lUMtUBANTS APPBAI. BOABD (ISIS), 

38 N. L. 7.--S. AF. 

to Iv. — — 3 — Applt.^ who wae 

by birth a Bavarian enbieot, In 1881 
became a burgher of the Oma|m Free 
state, but in 1888 left the Fre^tate Sc 
did not return before 1902, at which 
date he was resident In, but not a 
burgher of, the Transvaal. Under the 
Orange Free State CJonstttutlon of 
1878 Free State burghershlp was lost 
by reaidenoe abroad for more than two 
years fHeid : ae at the time of the 
Annexation of the Oran^ Free State 


Sc Transvaal in 1902 applt. did not 
become a British s abject either as 
belntc a burgher of the Oranire Free 
State or as a resident in the Transvaal, 
he was by_lnfereao© still a^ Bavarian 

[19193 App. P.. SSC.-^^TAFV 


PART L SECT. 8. 

49a i* Under Treaties of Peace Sh 
conseqtteni Orders — Who is foreign 
naiional — ** Btateiesa person ** — Dena- 
tionalised Oerman .\ — ^FAtn.B'S' v. Cue- 
TODUN, [19223 App. X). 161.— 4t. AF. 

sa. American domicile — When _ .. 
JPVcc State eskbUshedh-Beld : as S. 
Was admittedly domiciled In the United 
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States of America on Dec. 6, 3 922, the 
date of the comlnff into oi)eratioii of 
the Constitution of the Irish Fi'ce state, 
he was not one of the orig-ioal ritizerw 
of the Irish Free Stfite, havloir regard 
to Art. 8 of that Oonstitutlon ; &, 

inasmuch as the law with reforouce 
to the future acquisition of citizenship 
contemplated by the said Article has 
not yet been enacted, S. did not at any 
subsequent period beenmo a citiztm 
of the Irish Free State, Further, S. 
was not a British subject, as he ce^ed 
to be such by sect. 0 of Naturalisation 
Act 1870 (c, 14), when ho became 
Tiaibiiralised as a citizen of the United 
States of America. — Bkadfibld v. 
SWAxroSt [19311 1. B. 446. — IR. 
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(2) Statelessness is not unrecognised by the 
m\inicipal law of this country. 

(3) Whether a man is a German national or 
not must be decided by German municipal 
law 4fe not by English municipal law. — 
Stoeck V. Public Trustee, [1921 J 2 Oh. 67 ; 
90 L. J. Oh. 386 ; 126 L. T. 861 ; 37 T. L. R. 
666 ; 65 Sol. Jo. 605. 

Annotations : — As to (3) FoUd. It6 Chamberlain *b Settlmt., 
Ohamborlaln v. Chamberlain, [1921] 2 Oh. 633. OcnercUly, 
Refd. Kramer v. A.-G., [1923] A. O. 628. 

49b. Burden of proof.] — (1) In 

1893 pltfs. were admittedly German nationals, 

& on the bond fide assumption that they were 
still German nationals on Jan. 10, 1920, 
when the charge under Treaty of Peace 
Order, 1919, s. 1 (xvi) attached, deft, was 
in possession of their London property as 
custodian. In an action to obtain release 
of their property ; — Held : the onus was on 
pltfs. to show that they had lost their 
original German nationality before Jan. 10, 
1920, & not on deft, to disprove it. 

Pltfs. had left their birthplace, Idar, in 
the district of Birkenfeld, about 1893, & 
with the exception of short annual visits to 
their mother, &, in the case of one, six weeks’ 
military training in 1896, they had resided 
uninterruptedly out of Germany from 1893 
to 1917 or 1918, when they were repatriated, 
after war internment, to Idar, where accord- 
ing to the police register entries, if genuine, 
they were registered as stateless on their 
arrival, & also on their departure for Amster- 
dam in 1920. On Jan. 29, 1923, the Birken- 
feld Govt, after inquiry as to the period of 
pltfs.’ absence from Germany, & as to their 
German visits during that period, granted 
them certificates to the effect that during 
that period they had forfeited their German 
nationality by ten years’ “ uninterrupted ” 
residence abroad within North German 
Nationality Law, 1870, s. 21, & were there- 
fore stateless on Jan. 10, 1920. These cer- 
tificates were based on the view of the 
Administrative Cts. which, in considering 
whether German ^/isits break the ten years’ 
period, look to the number, length, purpose 
& intent of those visits. They were, how- 
ever directly contrary to the view of the 
Leipzig Reichsgericht, which holds that the 
smallest visit, accidental or otherwise, breaks 
the period: — Held: (2) the certificates, 
which were admittedly only primd facie 
evidence & open to review in any German 
ct., were not conclusive in an English ct., & 
the onus was on pltfs. to substanflate them ; 
(3) if the Leipzig ct. view was right, the 
certificates were invalid ; (4) even if the 
Administrative Ct. view was right, pltfs. hod 
failed to satisfy the English ct. that an 
Administrative Ct. on being informed of all 
the circumstances, including fraudulent con- 
duct by pltfs., applications as German 
nationals in 1915 & 1921, & previous false 
statements as to their German visits, would 
necessarily uphold the certificates ; (6) having 
regard to the conflict of opinion in the German 
cts., pltfs. had failed to discharge the omw 
of proving that by unquestionable & un- 
doubted German law they had lo«4^4ibueir 
nationality on Jan. 30, 1920. — Eahn v. 


Public Trustee, [1926] Ch. 716 ; 96 L. J. Ch 
9; 133 L. T. 713; 14 T. L. R. 686; 69 Bol. 
Jo. 824. 

British subject marrying German 

— & naturalised as German during war.] — 
By a settlement dated in 1902 a fund of 
£6,000 was vested in trustees on trust to 
invest &: pay the income of the trust funds 
to H. during his life or until he should become 
bkpt. or charge it, “ or until some event shall 
happen . . . whereby the income or any part 
thereof if belonging absolutely to him would 
become vested or charged in favour of some 
other person or persons or corpn.,” & in the 
event of the determination during the life 
of H., of the above trust in his favour the 
trustees were given a discretion to apply the 
income for the benefit of all or any the said 
H., & his present or any other after-taken 
wife & his issue & the persons interested 
for the time being under the ulterior trusts, 
<Sc, subject thereto, were directed to hold the 
capital & income of the trust funds upon 
trust for the benefit of the issue of H. & in 
default of issue upon trust for H.’s nephews 
& nieces. H. was bom in England of English 
parents but had resided in Germany since 
1906 & had been twice married there to 
Grerman wives. During the war, on Aug. 8, 
1916, he obtained a certificate of naturalisa- 
tion as a German. In these circumstances 
a summons was taken out by the trustees 
to have it determined whether the life interest 
of H. in the fimds was forfeited by the charge 
imposed on property of German nationals 
in this country on Jan. 10, 1920, by the 
Treaty of Peace with Germany, art. 297, or 
Treaty of Peace Order, 1919, & how the 
income accrued since Aug. 4, 1914, ought to 
be disposed of. It was admitted at the 
hearing on behalf of H. that in a German ct. 
applying German law he would be recognised 
as a German citizen. No question arose as 
to the income before Nov. 4, 1916, which had 
beenjpaid over to H.’s agent ; — Held: (1) the 
decision whether a person was a German 
national within the Treaty & Order fell to 
be determined exclusively by German muni- 
cipal law, & accordingly H. was a German 
national ; (2) H.’s interest under the settle- 
ment was forfeited as on Jan. 10, 1920, & 
subject to the payment of costs the accumu- 
lations of income in the trustees’ hands from 
Nov. 4, 1915, to Jan. 10, 1920, must 
be paid to the custodian ; (3) as the question 
raised was one that might affect a large 
section of the British public the A.-G. was a 
proper party to the proceedings. — Ee Cham- 
berlain’s Settlement, Chamberlain v, 
Chamberlain, [1921] 2 Ch. 633 ; 91 L. J. Oh. 
34 ; 126 L. T. 62 ; 37 T. L. R. 966 ; 66 Sol. 
Jo. (W. R.) 3. 

Annotation : — A$ to (1) Apprvd. Fasbend^r v. A-G., Kramer 
V, A.-G.. [1922] 2 Ch. 850. 

49d. .] — A British-born woman, 

between the date of the signing of the Peace 
Treaty between England & Germany & the 
date of its coming infi> force, went to Germany 
& there married a German subject. At the 
date of her marriage & on Jan. 10, 1920, 
when the Treaty came into force, she was 
the 2 ^gistered holder of shares in an English 


49 II, toAcrf kew de- 

cidedf.]— QueatiobB of xiationall^ 


be determined by the mtmiolpal law 
of tbe oomtry ooooemed. — ^P aulbt 
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t>. OusrbiyiAK, (1922] 4pp. H. 161,-— 
S. AF. 
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Itoited CO* ; — Held : under British Nation- 49 J* 
ality 8c Status of Aliens Act, 1914 (c. 17), 
s. 10, she must be deemed to be an alien, & 
by her marriage, which was not invalid, she 
had lost her British nationality 8c became a 4.9^, 
German national, so that her shares were 
subject to the charge imposed by Treaty of 
Peace Order, 1919, s. 1 (xvi). — Pasbender 
V, A.-G*, Kramer v. A-G., [1922] 2 Oh. 850 ; 

91 L. J. Oh. 791 5 128 L. T. 85 ; 38 T. L. B, 

852 ; 08 Sol. Jo. 709, C. A. 

Annotaiion : — Refd. Re Hush, Warr© t). Riisb, [1923] 1 Ch. 66* 

49e. Dual nationality.] — Kramer v. 

A,-G., No. 215j, posU 

49f. — Austrian acquiring new nation* 

allty.] — An Austrian granted citizenship of 
the Ozechoslovakian Republic after the 
disruption of the Austrian Empire, but 
before July 16, 1920, the date when the 
Treaty of Peace between the Allied «& 
Associated Powers 8c Austria came into 
force, remains subject to the charge created 
by art. 249 (b) of the Treaty 8c Treaty of 
Peace (Austria) Order, 1920, s. 1 (ix), not- 
withstanding the provisions of art. 230 of 
the Treaty. — Rothschild v. Austrian Pro- 
perty Administrator, [1923] 2 Ch. 542 ; 

93 L. J. Ch. 508 ; 130 L. T. 175 ; 68 Sol. Jo. 

40. 

Annotations: — Folld. Bohemian Union Bank v. Austrian 
Prgmerfcy Administrator, 11927J 2 Ch. 176. Gonsd. Groedel 
t). Hungarian Property Administrator (1927), 44 T. L. R. 

65. 

Czechoslovakian corporation.] — 

Under the Treaty of St. (Jermain, which 
came into force on July 16, 1920, a Czecho- 
slovakian corpn,, as well as an individual, 
can acquire ipso facto Czechoslovakian 
nationality, 8c the property of such a corpn. 
within the territory of Great Britain at that 
date is entitled to the benefit of the exemp- 
tion provided by art. 249 (b) of the Treaty 
from liability to the charge in favour of the 
administrator of Austrian property created 
by that art. &; Treaty of Peace (Austria) 

Order, 1920, s. 1 (ix). — Bohemian Union 
Bank Austrian Property Administra- 
tor, [1927] 2 Ch. 175 ; 96 L. J. Oh. 365 ; 137 
L T, 271 ; 43 T. L. R. 356 ; 71 Sol. Jo. 431. 

Hungarian.] — (1) The expression 

“ nationals of the former Kingdom of 
Hungary*’ in Treaty of Peace (Hungary) 

Order, 1921, s. 1 (ix), means persons who were 
Hungarian nationals on Oct. 28, 1918, when 
the Austrian Empire ceased to exist by the 
deposition of the Emperor. 

(2 ) Where the administrator of Hungarian 
property has determined that he is not 
satisfied that a national of the former King- 
dom of Hungary has acquired ipso facto in 
accordance with the Treaty the nationality 
of an Allied or Associated Power, the ct. 
cannot go behind the decision of the adminis- 
trator ® investigate the question anew. — 
Groedel v. Hungarian Property Adminis- 
trator (1927), 44 T. L. R. 65. 

491. By what law decided.] — S tobck v. 

Public Trustee, No. 49a, ante. 


.] — Chamberlain’s 

Settlement, Chamberlain v. Chamberlain, 
No. 49c, ante, 

Decision of administrator — Whether 

final J — By the Treaty of Peace with Austria, 
art. 249 (b), the Allied 8c ALSsociated Powers 
reserved the right to retain & liquidate all 
property, rights 8c interests which belonged 
at the date of the coming into force of the 
Treaty to nationals of the former Austrian 
Empire, but it was provided that “ persons 
who within six months of the coming into 
force of the present Treaty show that they 
have acquired ipso feuyto in accordance with 
its provisions the nationality of an Allied or 
Associated Power . . . will not be considered 
as nationals of the former Austrian Empire 
within the meaning of tliis paragraph.” 
The annex to arts. 249 8c 250 sanctioned the 
imposition of a charge on such property, 
rights or interests. Arts. 248 to 262 with 
their annexes were scheduled to Treaty of 
Peace (Austria) Order, 1920, 8c by art. 1 (i) 
of the Order given full effect as law. By 
art. 1 (ix), the charge was imposed on all 
property, rights & interests within His 
Majesty’s Dominions belonging to nationals 
of the former Austrian Empire at the date 
when the Treaty came into force. Art. 2 
provided that ” for the purposes of the fore- 
going provisions of this Order but not 
including the schedule therein referred to 
. . . the expression ‘ national of the former 
Austrian Empire,’ does not include persons 
who within six months of the coming into 
force of the Treaty show to the satisfaction 
of the administrn.tor that they have acquired 
ipso facto in accordance with its provisions 
nationality of an Allied or Associated 
Power ” : — Held : where the administrator 
had decided that he was not satisfied that 
pltf., who was originally a national of the 
former Austrian Empire, had acquired ipso 
facto the nationality of an Allied or Asso- 
ciat/cd Power, the ct. would not, in an action 
by him for a declaration that he has “ shown 
that he has acquired ipso fado in accordance 
with the Treaty the nationality of the 
Republic of Poland & that he is not a national 
of the former Austrian Empire within the 
Treaty & the Treaty of Peace Order, & that 
his property, rights 8c interests in His 
Majesty’s Dominions are not subject to be 
charged under the Treaty 8c the Treaty of 
Peace Order,” go behind the decision of the 
administrator 8c investigate independently 
the question of nationality. — Reitzes De 
Mahienwert V. Austrian Property Ad- 
ministrator, [1924] 2 Ch. 282 ; 93 D. J. Ch. 
587 ; 132 L. T. 42 ^ 40 T. L. R. 698 ; 68 Sol. 
Jo. 644, 0. A. 

Annotations: — ^FoUd. Groedel v, Hungariao Property Ad- 
ministrator (1927), 44 T. L. R. 65, Refd. Groebel v. Hun- 
garian Property Administrator (1925), 70 Sol. Jo. 345. 

491, .] — Groedel v. Hun- 

garian Property Admintstrator> No. 49h, 
ante. 
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50. Add. AnnoUUion : — Retd. The Wilhelmina, 
[1923] P. 112. 

61. Add. Annotation : — Retd. Johnstone v. Ped- ^ 
lar, [1921] 2 A. O. 262. 

63. Add, Annotations : — Retd. Rodriguez v, 
Speyer, [1919] A. 0. 69 ; Johustone v. 
Pedlar, [1921] 2 A. O. 262. 

65 a, Detention of property— Ratification by 

Crown — Citizen of friendly State personally 
hostile to Crown.] — <1) It is hot a good 
defence to an action of tort brought by a 
friendly alien resident in the United Kingdom 
against an officer of the Crown in respect of 
the wrongful seizure & detention of the alien’s 
property that the seizure & detention have 
been adopted & ratified by the Crown as an 
act of State, 

Pltf., who was bom in Ireland, having 
become a naturalised American citizen, 
returned to Ireland in 1916 &; took part in 
the rebellion of Easter, 1916, & was interned. 
On his release he took part in illegal drilling, 
on being arrested in Ireland, a sum of 
money was found upon him, which was 
taken & detained by the police authorities, 
the seizure & detention being subsequently 
ratified by the Chief Secretary for Ireland. 
In an action by pltf. against the Chief Comr. 
of the Police for the recovery of the money, 
deft, pleaded that pltf. was an alien &; that 
the money was detained by direction of the 
Crown as an act of State : — Held : the plea 
was bad & pltf. was entitled to jud^ent. 

(2 ) Sernblc : the fact that a subject of a 
friendly State residing within the realm 
under an implied licence from the Crown 
violates the local allegiance which he owes 
to the Crown does not disentitle him to the 
rights of an alien amy until the Crown with- 
draws its protection, — Johnstone v, Pedlab, 
[1921] 2 A. C. 262 ; 90 L. J. P. 0. 181 ; 125 
L. T. 809 ; 37 T. L. R. 870 ; 66 Sol. Jo. 
679 ; 27 Cox, C. C. 68, H. L. 

Annotation: — As to (1) Reid. (Commercial Sc EstateeCo. of 
Efirypt V. Board of Trade, [11)251 1 K. B. 271. 

70. Add* AnnotaHon : — Refd. Rodriguez v, 

Speyer, [1919] A. C. 69. 

73. Add, Annotation : — Refd. Orein v. Imperial 
Airways, Ltd. (1936), 164 L. T. 31. 


Add, Annotation: — ^l^oUd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474, 

32. Add. AnnoUUion: — Retd* Behnke v. Bede 
Shipping Co., [1927] 1 K* B. 649. 

86. Add. Annotation : — ^Refd* Johnstone v. Ped- 
lar, [1921] 2 A. C. 262. 

91. Add. AnnoUUion : — ^Refd« Es Von Krogh^s 
Patent (1929), 49 E. P. C. 417. 

98. Add. AnnoUUion : — ^Refd. He Von Krogh’s 
Patent (1029), 49 R.- P. C. 417. 

94. Add. Annotation : — ^Dbtd. Falcon t?. Famous 
Players Film Co„ [1926] 2 K. B. 474. 

96. To the cross-reference after this case to 
Copyright Act, 1911 (o. 46), add ** <fer, generally^ 
COPYBIGHT, Vol. XIII., pp, 180--182.” 

114. Add. Annotations : — Consd. He Lyne’s Settle- 
ment Trusts, Re Q-ibbs, Lyne v, Gibbs, 
[1919] 1 Oh. 80. Refd. Re Berchtold, Berch- 
told V. Capron, [1923] 1 Oh. 192. 

116. Add. Citations : — Sty. 20, 40, 75 ; 1 Roll. 
Abr. 19b. 

Add. Annotations: — As to (1) Consd. Du 
Hourmelin v. Sheldon (1838), 1 Beav. 79 ; 
Barrow v. Wadkin (1868), 27 L. J. Oh. 129. 
Refd. A.-G. V. Sands (1670), Freem. Ch. 129 ; 
A.-G. V. Duplessis (1762), Park. 144 ; Burgess 
V. Wheate, A.-G. v. Wheate (1769), 1 Eden, 
177 ; Rittion v. Stordy (1856), 3 Sm. & G. 
230 ; Sharp v. St. Sauveur (1871), 7 Oh. App. 
343. As to (2) Refd. Burgess v. Wheats 
A.-G. V. Wheate (1769), 1 Eden, 177. 

119 a, ,] — A. devise of land to 

trustees, upon trust to sell & invest the 
proceeds in the public funds upon trust for 
persons some of whom were ahens : — Held : 
the aliens did not take any interest or estate 
which the Crowm could lay claim to* — D b 
Hox7EME:i*in V* Sheldon, Db Hourmelin v. 
A.-G. (1839), 4 Jur. 116. 

140a. Member of Stock Exchange.]-^By the rules 
of the London Stock Exchange each member 
is elected for one year only, & must come up 
for re-election annually under rule 21, which 

E rovides that the committee shall on the 
rst Monday in March proceed {inter alia) to 
elect such members as they shall deem 
eligible to be members of the Stock Exchange 
during the following year commencmg on 
Mar. 25 then instant. In 1917 an objection 
was lodged agaipst the re-election of applt« 


Part II.— Rights, Liabilities, and Disabilities of Aliens in 

Time of Peace. 

79 . 


PART n. SECT. 2, SUB-SECT. 1. 

74 1. Trade vmrk-^Atien resident 
abroad — Company, ] — In an action 
for infrlDgement of trade mark defts. 
pleaded inter alia (a) that pltf. o6. not 
being registered or licensed under the 
laws of any of the Provinces of Canada 
or under the laws of tho Dominion of 
Canada has no right to protection of its 
trade mark against imitation thereof ; 
(5) pltf. CO. by using the eald trade 
mark In connection with Its products 
has done so In violation of the pro- 
visions of Food & Drugs Act of Canada, 
Sc the regulations made thereunder ; — 
E[eld : (1) Dominion Cos. Act does not 
require a friendly alien, either a natural 
or an artlhcial person, to take out a 
licence before asserting any legal right 
in ct. : (2) Canadian Naturalization 
Act provides that an alien may take, 


acquire, hold Sc dispose of real Sc 
personal property of every description 
in the same manner In all respects cbs a 
natural born British subject ; (3) tihe 
provisions of the International (Con- 
vention for the Protection of Industrial 
Property as revised at Washington In 
19il recognise the right of pltf. to 
institute this action as freely as a 
Canadian owner of a trade mark i 
(4) at common law the alien has such 
a right, — Oeeamettb Co. v. Famous 
Foods, Ltd., 1X9333 Ex. O. R. 200.— 
CAN. 

«a. NtmTesidefnt alien^Leaase to sue 
in formd pauperis .] — The Supreme Ct. 
of Alberta Has jurisdiction to grant 
leave to a non-resident alien to she In 
formd ooHpsri*.— AuouanNO v. Cana- 
DIAK NOBTH-WbOTBEN BT. 

4 D. L. B, 609 : 

B. 321 ; revsd. £19283 

28 




481 : 28 Alta,L. B. 351.— CAN. 

PART 11. SECT. 7, SUB-SBOT. 2. 

1291, Eiokttohold <tdigpose^lAXwS 
0 / 1885— ALci 35 o/ 1908 — Company with 
Asiatic sAorehoiosfs.j— Law 3 of 1885 
& Act 35 of 1908 do not apply to joint 
stock cos., even though their shares are 
held by Asiatics. — Dadoo v. Xeuosbs 
DOEP, £19203 App, D. 580.— «, AF. 


PART 11. SECT. S. 


1821 . Civil otStce of trust^TOwn 
The ofiOce of toWu In- 
spector is one of trust which an alien 
is Ineligible to hold.— B. e. Hbiohton 
it ) (1922), 69 D. L. R. 886 ; 55 N. fl. JX. 
<Q. Sc B.) 612.— CAN. 


182 li. S. P. R. V. Hbiohtok (2) 
(1922), 69 D. L. E. 806: 55 N. S. B. 
<G. & B.) 627.-*43AN. 



VoL JL—AUms. Cases 140a— 195. 


who waft a British subject uaturalifted in this 
country ^ denationalised in G^e^many, at 
the election to be held in March of that year^ 
on the ground of his enemy birth. Upon 
the invitation of the committee applt., first 
in a letter & afterwards at an interview, set 
forth various facts in proof of his loyalty 
to the countev of his adoption, but eventually 
the committee refused to re-elect him. 
Applt. impeached this decision on the ground 
that the committee had acted arbitrarily <fc 
capriciously &; had been influenced by 
irrelevant considerations — Held : the do 
oision of the committee had proceeded solely 


upon the ground of applt. 's enemy birth, & 
before deeming him ineligible for re-election 
on that ground he had been given an oppor- 
tunity of being heard. The committee hav- 
ing acted honestly & fairly in the exercise 
of their discretion & within their competence, 
it was not open to any ct. to review their 
decision. — ^Weinberger v. Inglis, [1919] 
A. 0. 006 ; 88 L. .7. Ch. 287 ; 121 L. T. 65 ; 
35 T. L. R. 399 ; 63 Sol. Jo. 461, H. U. 

Annotation : — ^Ee!d. CookBon t>. Harewood (1932), U6 h. T. 

660, n. 

See, further. 


Part ill. — Aliens 

Add^ Annotation : — Refd. Johnstone v. Ped- 
lar, [1921] 2 A. 0. 262. 

146, Add. Annotation : — Held, Central India Min* 
ing Co. V. Soc. Coloniale Anversoise, [1920] 
1 K. B. 753. 

155, Add, Annotation : — Apld, Re Sutherland? 
Bechoff V. Bubna (1921), 06 Sol. Jo. 513. 

156a, — — ,] — A man who, having a business 

& commercial domicil in a neutr^ country, 
returns to his enemy country of origin & 
engages in active hostilities against this 
country, leaving his business under the care 
of a manager, but controlling it himself from 
his domicU of residence so far as he is able, 
cannot be considered anything but an enemy, 
& his business is an enemy firm & the assets 
are enemy property. — The Antweiipen, 
[1919] P. 262, n. ; 89 L. J. P. 26, n. 

156b, ,] — An action was brought to 

recover a debt by a firm consisting of two 
Pi’ench subjects & a German subject, & a 
sequestrator was subsequently appointed in 
respect of the property of the German 
pltf. : — Held : as the German subject was 
not residing nor carrying on business in an 
enemy State, the action was maintainable, 
&. the sequestrator was not a necessary party. 
— Re Sutherland (Duchess), Bechoff & 
Co. V , Bubna (1921), 65 Sol. Jo. 513. 

167. Add, Annotatiofw : — Refd. Re Sutherland, 
Bechoff V, Bubna (1921), 66 Sol. .To. 613. 
Mentd* Re Ferdinand, Ex-Tsar of Bulgaria, 
[1921] 1 Oh. 107 ; Johnstone v. Pedlar, 
[1921] 2 A. 0, 262. 


in Time of War. 

161. Citation ‘For ^‘[1916] A. C. 421^* read 
“ [1916] 1 A. 0. 421.** 

Add, Annotalion : — As to (1) Consd. Stoeck v. 
Public Trustee, [1921] 2 Ch. 67. 

162. Add, Annotations: — As to (1) Consd. Stoeck 
V, PubUc Trustee, [1921] 2 Ch. 67. As to (2) 
Refd. Stoeck v. Public Trustee, [1921 ] 2 Ch. 67. 

163. Add, Annotation : — Refd. Re Sutherland, 
Bechoff V. Bubna (1921), 65 Sol. Jo. 613. 

166, Add, Citation: — subsequent 'proceedings (1921), 
65 Sol. Jo. 613, 

168. Add. CUation .—1 Br. & Col. Pr. Oas. 605. 
183. Add. Annotation : — Refd. The Liitzow, [1918] 
A. O. 435. 

187. Add, AymotatioTis : — Consd. Rodriguez v, 
Speyer, [1919] A. 0. 59. Refd, Ertel Bieber 
t;. Rio Tinto Co., etc., [1918] A. C. 260 ; Re 
Badische Co., Bayer Co., etc., [1921] 2 Ch.331. 
189. Add, Annotation : — Refd. Rodriguez, v, 
Speyer, [1919] A. C. 69. 

192. Add, Annotation : — Refd. Rodriguez v, 
Speyer, [1919] A. C. 59. 

195. Add. Annotations : — As to (1 ) Consd. The 
Poona (1915), 84 L. J. P. 150 ; The St. 
Tudno, [1916] P. 291 ; Re Hilekes, Ex p . 
Muhesa Rubber Plantations, [1917] 1 K. B. 
48 ; Be Badische Co., Bayer Co., etc., [1921] 
2 Ch. 331 ; Russian Commercial Sc Industrial 
Bank v, Comptoir d*Escompte de Mulhouse, 
[1923] 2 K. B. 630 ; Shaw Sc Sons (Salford), 
l^td. 17. Shaw, [1935] 2 K. B. 113. Refd. 11. 
V, Li. C. C., Ex p. London Sc Provincial 
Electric Theatres, [1915] 2 K. B. 466 ; 


PART III. SECT, t, SUB-SECT, 1. 

151 «. .l—The snbjeot of 

an alien State at war with His Majesty, 
who resides in the province of Quebec 
Sc has submitted to the laws of that 
country. Is not an alien enemy. — 
Raousz V, Montrbal Harbouk Comrs. 
(lOie). 18 Q. P. R. 98 ; Q. R. 26 K. B. 


Place of residence dt 
„ _ on trade.h-** Enemy means 
a person, of whatever nationality, who 
resides or carries on business in enemy 
territory.*— L amfel e. BBaaica (1917). 
40 O. li. R. 166 ; 38 X>. L. R. 47.— CAN. 


155U. — .] — The duesUon 

whether a person Is an alien enemy is 
determined not by bis nationality, but 
by the place whcjre he resides or 
ewles on business. — R bvektlow* 

o. Stbeamstown Rural 

MUNioipALiry, Ko. 611, 41917} 3 
W. W. R. 646 : 87 P. h, it. 394 : 

J1990J I W. W. R. 678 ; 68 
D, L. ; 15 Alta. L. R. 204.--OAII. 


155 iii. .1~A Mission So- 

ciety, the headouartera of which were 
In Germany, held property in Natal 
& had on a^rent there for the managre- 
ment of Its property Sc interests ; — 
Held: <1) the eoolety was resident in 
Germany & was an alien enemy ; 
(2) a person's place of business, though 
one test, is not the sole test of his 
enemy ohoracter.^ — SiBisi v, Hermans- 
BERG Mission Society (1916), 87 
N. L. R. 409.— S. AF. 

155 iv, .} — An “alien 

enemy “ does not mean a subject of a 
State at war with this oounti^ but a 
person of any nationality who resides 
or carries on business In an enemy 
country. — M alcombss v. Durban 
Town Council U917), 38 N, L. R. 
276.— S. AF. 

■t. Tl^ho is an ** enemy ” within 
Treaty of Peace (OemUiny) Order, 1920, 
a. 82 .} — ^Baumfeldbr v, Seorktart 
OF State of Canada, (1927} Exch. 
UR. 
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PART III. SECT. 1. SUB-SECT. 2. 

sa. Widow of ncUuralised British siib’ 
Ject — Return to foreign country after 
death of hushand.l — Resp., a Gorman 
subject by birth, married a naturallflod 
British subject in Cape Colony. After 
the death of her Iiusband in 1901 resp. 
returned to Ctermany where she 
resided until 1915, 8c then removed 
to Switzerland :~^Held : nwp. was 
not an enemy under Act 30 of 1916 , — 
The Treasury v. Hanf, [1919J App. l). 
60.— S. AF. 

PART in. SECT. 1, SUB-SECT. 4. 

193111. •] — A person who volun- 

tarily resides In a hostile country for a 
substantial period of time acquires 
the disability attaching to an enemy 
during tliat i)erIod oven if ho is a 
British subject, unless such residence 
is with the consent of the Crown.— 
Haji Ah Jon v. Abdul Jalil Khan 
( 1920), I. L. R. 1 Lab. 276.— IND. 

6 « 



Cases 186—204. 


EnGLSSH and EmFIRI! DiOBST SUFPijiMENT. 


Cla-plmm S.S. Co. v, Handels-en^l^aaafiporfc- 
Maatschappii Vulcaaa of Rotterdam, [1917] 
2 K. B. 630 ; Continho Caro v, Vermont, 
[1917] 2 K. B. 587; Elders & Fyffes t?. 
Hambxirg Amerikanische I^acketfahit Act., 
Elders & Pyffes v, Hamburg Columbien 
Bananen Act. (1918),^ 84 T, L. B. 275 ; Re 
British Incandescent Mantle Works (1923), 
129 L. T. 126; Swedish Central By. v. 
Thompson, [1924] 2 K. B. 255 ; Russian 
Commercial & Industrial Bank v. Comptoir 
d'Escompte de Mulhouse, [1925] A. C. 112; 
Bohemian Union Bank v. Austrian Property 
Administrator, [1927] 2 Ch. 175 ; Lazard Bros. 
& Co. V. Midland Bank, Ltd, (1982), 49 T. L. R. 
94. As to (2) Consd. The St. Tudno, [1916] 
P. 291. Apld. The Hamborn, [1919] A. C. 993. 
Consd. The Noordam (No. 2), [1919] P. 255 ; 
lie Badische Co., Bayer Co., etc., [1921] 2 
Ch. 331. Refd. The Vesta, [1920] P. 385; 
I. R. Comrs. v. Sansom (1921), 8 Tax Cas. 20. 
As to (3) Consd. Be Hilckes, Ex p. Muhesa 
Rubber Plantations, [1917] 1 K. B. 48. 
Refd. Re Badische Co., Bayer Co., etc., [1921] 
2 Oh. 331. As to (4) Consd. Re Hilckes, 
Ex p, Muhesa Rubber Plantations, [1917] 
1 K. B. 48. As to (5) Consd. Rio Tinto Co. 
r. Ertel Bieber (1917), 116 L. T. 810; Tingley 
V. Miiller, [1917] 2 Oh. 144 ; Naylor, Benzon 
«. Krainische Industrie Gesellschaft, [1918] 
1 K, B. 331 ; Stevenson v. Akt. fiir Carton- 
nagen Industrie, [1918] A. 0. 239. Refd. 
Re Aramayo Prancke Mines, [1917] 1 Ch. 
451 ; Ertel Bieber t?. Rio Tinto Co., [1918] 
A. C. 260 ; Rodriguez v, Speyer, [1919] A. C. 
59 ; Re Munster, [1920] 1 Ch. 268 ; Re 
FeMinand, Ex-Tsar of Bulgaria, [1921] 1 
Ch, 107 ; Re Rush, Warre v* Rush, [1923] 
1 Oh. 56 ; Simpson v. Maurice’s Exors. (1929), 
14 Tax Cas, 580. 

195a. .j — Re Badische Co., Ltd., Re 

Bayer Co., Ltd., Re Gkiesheim Edektron, 
Ltd., Re Kalle & Co., Ltd., Re Berlin 
Aniline Co., Ltd., Re Mbister Lucius & 
Bruning, Ltd., No. 405a, post. 

198. Add. AnnotoUions : — Consd. Central India 
Mining Co. v. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 753 ; Re Deutsche Bank 
(London Agency), [1921] 2 Ch. 291. Refd, 
Jebara v, Ottoman JBank, [1927] 2 K. B. 254. 

198a. .] — In Jan. 1914, pltfs. entered into a 

contract with defts., who were a co. incor- 
porated under the laws of Belgium & had 
their registered office at Antwerp, to sell to 
them manganese ore deliverable in certain 
quantities during the second half of 1914 & 
the three following years alongside steamer in 
Bombay. In Sept. 1914, when the German 
armies were threatening .^twerp, the manag- 
ing director of deft. co. removed all the co.’s 
goods & the money in bank to London & 
came himself to Loddon, & there, without 
any formal authority from the co., carried 
on business in his own name, but for the 
benefit of the co. After the German occupa- 
tion of Antwerp the German authorities 
placed the co. under compulsory administra- 
tion. During the German occupation, meet- 
ings of the directors & shareholders were 
held at which formal business was transacted. 
These meetings were held so as to comply 
with Belgian law & to keep the co. in exist- 
ence. The CO, also collected & paid debts 
due to & owing by it in order to prevent the 
German authorities from winding up the co. 


& investing the uncalled capital in German 
War Loan, & with the like object it created a 
debt against its uncalled capital in favour 
of its bankers for the purpose of paying 
arrears of dividend on its preference shares. 
Pltfs. contended that the co. was an enemy, 
& they claimed a declaration that the con- 
tract was dissolved <fc was no longer binding 
on them : — Held : pltfs. were entitled to the 
declaration claimed ; though acts which 
were necessary merely for the purpose of 
keeping the co. in existence might not amount 
to carrying on business ” within the 
Proclamation of Sept. 14, 1915, the collection 
of debts & discharge of liabilities with the 
intention of continuing the business amounted 
to a “carrying on business, “ & constituted 
the co. an “ enemy ” within the Proclama- 
tion. — Central India Mining Co. v. Soci^t^j 
Coloniale Anversoise, [1920] 1 K. B. 753 ; 
89 L. J. K. B. 769 ; 122 L. T. 151 ; 36 
T. L. R. §8. C. A. 

.] — Germany was in effective military 

occupation of Brussels & the greater part of 
Belgium at the date of an order for winding 
up the business carried on in this country by 
a German bank, of wliich a Belgian bank 
carrying on business in Brussels w^ an un- 
secui'ed creditor : — Held : the Belgian bank 
was a creditor who was not an enemy within 
Trading with the Enemy Amendment Act, 
1916 (c. 105), s. 1 (3 ). — Re Deutsche Bank 
(London Agency), [1921] 2 Ch. 291 ; 90 
L. J. Ch. 449; 126 L. T. 20 ; 37 T. L. R. 912 ; 
65 Sol. Jo. 781. 

198c. Registered in allied country — Government 
overthrown — Non-recognition of usurping 
Government.] — Pltfs., an insurance co. with 
its registered office at Petrograd & a branch 
office in England, in Apr. 1917, entered into 
a reinsurance treaty with defts., an English 
insurance co., whereby pltfs. reiusui*ed part 
of the risks of defts. At the end of the first 
year there was a balance in favour of pltfs. 
In an action to recover the amount of the 
balance defts. pleaded that as the Bolshevists 
had in Nov. 1917, usurped supreme power 
in Russia, & as the British Govt, was carrying 
on warlike operations against them pltfs. 
were alien enemies, & that owing to the 
entire suspension of business in Petrograd 
by reason of the usurpation the basis of the 
contract had been destroyed : — Held : as the 
Bolshevist Govt, had not been recognised 
by this country as the Russian Govt., & as 
pltfs, had not adhered to the Bolshevists 
pltfs. were not alien enemies ; & as defts. 
with knowledge of the facts had continued 
to treat the contract as alive by crediting 
pltfs. with premiums & debiting them with 
losses, the Bolshevist revolution had not so 
destroyed the basis of the contract as to put 
an end to it, <fc pltfs. were entitled to recover. 
— Eastern Carrying Insurance Oo. v. 
National Benefit Life Property Assur- 
ance Oo., Ltd. (1919), 35 T. L, R. 292. 

199. Add, Citation: — 1 P. Cas, 75. 

201. Add. Annotation : — Refd. Johnstone v. Pedlar, 
[1921] 2 A. 0. 262. 

202. Add. Annotation : — Consd. Rodriguez v, 
Speyer, [19191 A. C. 59. 

204. Add. Annotation : — Consd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1021] 1 Ch. 107. 
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205. Add, Annotation Re Ferdinand, 

Fx-Tsar of Bulgaria, [1921] 1 Oh. 107. 

207. Add, Annotatiom : — Refd. Be Ferdinand, 
Bx-Tsar of Bulgaria, [1921] 1 Oh. 107; 
Johnstone v. Pedlar, [1921] 2 A. 0. 202. 

202. Add, CitcUion:-^! P. Oas. 75. 

Add, Annotatiom : — Refd. The Achilles, 
[1910] P. 340 ; R>e Certain Craft Captured on 
Victoria Nyanza, [1919] P. 83 ; The Orteric, 
[1920] A. 0. 724; The Vesta, etc., [1921] 
1 A. 0. 774 ; The Anichab, etc., [1922] 1 
A. C. 235. 

208a. Effect of Trading with 

Enemy Acts, 1914>-1916.]— (1) Under the 
common law of England the Crown has always 
had &, subject to the effect of the above 
Acts, still has the right to seize &; forfeit 
private property, including choses in action 
k, equitable interests therein, found in this 
Kingdom belonging to subjects of an enemy 
State. That right has not been abandoned 
by desuetude. The powers conferred by the 
above Acts, however, are so inconsistent 
with the exorcise of the common law right 
of forfeiture that that right must be treated 
as being thereby, at least temporarily, 
superseded. 

(2) In order to complete the title of the 
Crown to property so seized an inquisition 
of office must be held before the conclusion 
of peace. — Re Ferdinand, Ex-Tsar of 
Bulgaria, [1921] 1 Oh. 107 ; 90 h, J, Oh. 1, 
0. A. 

209. Add. Annotation : — Retd. Rodriguez v- 
Speyer, [1919] A. G. 59. 

215a. Treaties of Peace & consequent Orders — 
What property subject to charge under — 
Right to assessment of damages in collision 
action.] — Before the outbreak of war, defts., 
the German owners of the steamship M., 
recovered judgment against the British 


ratified the claim & vouchers fitted, 
bv consent they were treated as having been 
filed after the ratification. Thereux>ail pltfs* 
took out a summons for an order to set aside 
the filing & service of the claim & vouchers 
on the ground that under arts. 296 & 297 of 
the Treaty & Treaty of Peace Order, 1919, 
s. 1 (xvi & xvii), the parties had no right 
to litigate the claim in the registry, inasmuch 
as, being a debt owing to German nationals, 
it had to be settled tiirough the interven- 
tion of clearing houses: — Held: (1) deftsJ 
claim was not a debt but a right, wliich by 
the Peace Treaty, art. 297, was subject to 
the right to be retained & liquidated in 
accordance with the law of the allied State 
... concerned,'’ namely, Great Britain ; 

(2) not being a debt, art. 296 did not apply ; 

(3) although defts. would not be able to 
handle the sum awarded, there was nothing 
in art. 297 or in Treaty of Peace Order, 
B. 1 (xvii) to deprive defts. of their right to 
proceed to a reference, or to prevent pltfs. 
paying money into ot. with a notice that it 
was in satisfaction of the claim of German 
subjects. — The Marie Gartz, [1920] P. 172 ; 
89 L. J. P. 206 ; 123 L. T. 680 ; 30 T. L. R. 
417 ; 15 Asp. M. L. O. 98. 

215b, Debt — Due to German.] — Clause 

14 of the annex contained in the Sched. to 
Treaty of Peace Order, 1919, does not affect 
the rights of an individual British national 
to resist a claim by the Controller of the 
British Clearing Office to recover a debt 
which is admitted to be due to a German 
national, & is therefore an “ enemy debt ” 


PART UI. SECT. 2, SUB-SECT. 2.-~A. 

206 ii. <p. 147) For “ Van Zyh v. 
PiBNMAN ” read “ Van Zul v. Piic- 

NAAR/* 

Bb. Shares held hv enemy subject — 
Vented in Public Trvstee — Power to 
sell.] — Held : War Preoautions (Enemy 
Shareholders) Regrulatioas, 1916 r^, 
11 (2), which empowered the A.-(j. 
to authorise the Public Trustee to 
sell shares in a oo. transferred to him 
as being held by an alien enemy, was a 
valid oxerclse of the power conferred 
by War Precautions Act, 1914-1916, 
s. 4, & was within the defence power 
of the Commonwealth. — Bubkard v. 
Oakley (1918), 25 C. L. R. 422.— 
AUS. 

■ 0 . .] — Held : War Pre- 

cautions (Enemy Shareholders) Regula- 
tions, 1916 reg. 11, authorised the sale 
ot shares transferred to the Publio 
Trustee, notwithstanding that some 
beneficial interest In the shares was 
held by a person not an enemy subject. 
& was a valid exercise of the power 
conferred by War Precautions Act, 
1914-1916, B. 4. — Bxjrk^d v. Oakley 
1920), 27 0. L. R. 52^!— AUS. 

212 i. Patent in name of alien enemy 
— Royedties paid by licensee during sus^ 
pension of patent — Who entitled io.l— 
Held : (1) royalties paid by the 

Uoensee from the date of his lloenoe up 
to the expiration of six months from 
the ending of the war, i.e., to Jan. 10, 
1920, were not sums belonging to an 
enemy, & were not properly In the 
hands ot the oostodlan : (2) royalties 
paid or to be paid after June 10, 1920, 


were properly paid or payable in the 
hands of the custodian as a debt due 
to an enemy . — Ee Synthetic Drug 
Co., [1925] Exch. O. R. 196.— CAN. 

215 i. Licensed to trade for timUed 
purposes — Banking transactions.}— The 
Loudon agency of a German bank, 
which at the outbreak of war In 1914 
became an enemy, held a bill, drawn 
by a German suDjoot & accepted by 
a Scotsman, which had been sent from 
Germany for collection. It had been 
the practice of the bonk that. If bills 
80 sent were dishonoured, no legal 
proceedings wore taken against ac- 
ceptors in Great Britain, but the 
bills were retransmitted to the German 
office so that proceedings might be 
taken in the German ots. against the 
German indorsers. Lloenoes covering 
the whole period of the war were 
Issued to the London agency, empower- 
ing It to carry on banking business 
under supervision, to the extent of 
oomploting current transaotions, so as 
to make its realisable assets available 
to its creditors, “ so far as those trans- 
actions would in ordinary course have 
been carried out through ** the London 
establishment. The biU having been 
dishonoured on presentation, was 
retained by the London agency, which 
debited the German oCace with the 
amount, & filed a letter, which owing 
to war conditions could not be sent, to 
the German oflaoe intimating the clr- 
oumstaneos. In an action on the bill 
brought in 1922 by the Public Trustee 
against the Scottish acceptor ; — Held : 
as an action on the bill was not a 
transaction that would in ordinary 
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course have been carried out through 
the London agency, the lloencoe con- 
ferred no right to sue. — Public 
Trustee r. Davidson, [1925] S. C. 
451.— SCOT. 

216 ii. Substitute this number for 
216 i. in original volume. 

216b i. Treaty of Peace dt conse- 
quent Orders — Whal property subject 
to charge under — “ DeUs ” — What are.] 
— (1) Deposits of money with the 
National Trust Co. for Investment in 
securities, repayment of which was 
guaranteed on dates which fell during 
the war ; (2) not deposits In a savings 
bank & moneys invested with a loan 
oo. to be withdrawn on notice & from 
the bank on presentment of the bank 
book ; (3) not moneys deposited with 
a trust 00 . with instruotlona tliat all 
sums of capital & Interest so received 
should be held by the co. to tlie credit 
of the owner until further advice.— 
Secretary of State ok Canada v. 
Neitzke, Secretary of State of 
Canada v. Wtbhmayer (1921), 68 
D. L. R. 443 : 62 S. C. K. 262 ; varying, 
20 Exch. C. R. 219.— CAN. 

215 b ii, Due to 

Oerman.]— At the outbreak of war 
between England Sr. Germany in 1914 
deft., as agent, held certain goods on 
behalf of an enemy subject, which 
goods, on the Inatriictions of his 

S rincipal, the agent retiUsed between 
10 outbreak of war Sc Mar. 30, 1915, 
with the result that he held, as the 
proceeds of realisation, a sum of 
£964 6«. 9d. Prior to the war deft. *8 
engagement had been at a salary of 



Cases 216b— 216i. English and Empibx Digest Supplement. 


within Treaty of Versailles & Treaty of Peace 
Order, 1919. — OLEAniNG OfFichb Oontboixbr 
V, Edwards & Oo, (Bread Street), Ltd,, 
[1923] W. N. 246. 

216c. Trust estate — Aceumulatioxis of 

interest.] — Be Ohajvcbbrlain’s Settlbmbot, 
Ohambbriain v. Ohambbri«ain, No. 49c, 
ante. 

21 6d. — — Be Hajlienstbin, 

BUlsted V. Blank, No. 237c, post. 

21 6e, Accumulations of annuities.] 

— By his will a testator, who died on Jan. 14, 
1916, directed his exors. to pav annuities to 
an Austrian & two German nationals “ until 
he or she shall die or mortgage or otherwise 
charge the same ... or until the happening 
of any event whereupon the same if given 
to him or her absolutely would no longer 
be received by him or her for his or her 
benefit.” No part of the annuities could be 
paid to the annuitants dxiring the war by 
reason of Trading with the Enemy Amend- 
ment Act, 1914 (c. 12), but accumulations 
were retained by the exors., as no order was 
made under sect. 4 of the Act vesting the 
annuitants’ interests in the custodian : — 
Held : (1) as the Act of 1914 only suspended 
payments to the alien enemies & did not 
determine the ownei'ship & ultimate destina- 
tion of their annuities, those annuities were 
not forfeited ab initio; (2) the annuities 
were forfeited Sn determined in the case of the 
German nationals as from Jan. 10, 1920, by 
the charge imposed by the Treaty of Peace 
with Germany Treaty of Peace Order, 
1919, & in the case of the Austrian national 
as from July 16, 1920, by the charge imposed 
by the Treaty of Peace with Austria &, Treaty 
of Peace (Austria) Order, 1920 ; (3) the 

accumulations of the annuities until those 
respective dates became subject to the 
charges & payable therefore to the custodian 
or the administrator of Austrian property 
as the case might be. — Be Lbvinstbin, 
Ievinstein V, Levinstein, [1921] 2 Ch. 
251 ; 91 L. J. Oh. 32 ; 126 L. T. 177 ; 66 
Sol. Jo. 767. 

Annotations : — As to (3) FoUd. Re Chamberlain’s Settlmt., 
Chamberlain e. Chamberlain, [1921] 2 Ch. 633 ; Re 
Bledermann, Best v. Worthelm, [19223 1 Ch. 81. 

21 5f. .] — ^A testator, whose 

domicil was English, by his will directed his 
trustees to invest a certain sum in the 
Hamburg State Loan & from the income 
thereof to pay a number of annuities, &, as 
& when the annuities fell in, to apply the 
inoomo & the capital so set free in accumulat- 
ing a trust fund. That trust fund was also 
invested in the Hamburg State Loan. The 
annuitants, ^ those in^rested under the 
will in the trust fund, were German nationals : 
— Held: the interests of the beneficiaries 
under the will were charged under Treaty of 
Peace Order, 1919, os being '‘Property, 
rights ^ interests ” in the United Singdom. 
— Pavorke V. Stkinkopfp, [1922] 1 Oh. 
174 i 8%th nom. Be STiaatNKOPFP, Pavorke v. 
Stbinkopfp. 91 L. J. Oh. 166 ; 126 L.T. 697. 


216g. — -.] — Under the trusts 

of a marriage settlement of 1903 & in the 
events that had happened certain infant 
children, German nationals, were on Jan. 10, 
1920, when the Peace Treaty came into 
operation, entitled contingently on attaining 
twenty-one or marrying to an annuity oi 
£160 a year. If neither infant attained a 
vested interest the annuity passed to the 
husband, also a German national. The 
annuity was secuied by the covenant of the 
wife’s parents with the trustees, all British 
subjects, & was payable during the lives of 
the surviving covenantor & the surviving 
child, but the trustees w ere not to be liable 
for any loss occasioned by their neglect to 
enforce the covenant. The infants* con- 
tingent title accrued in possession on the 
wife’s death on July 17, 1918, but the trustees 
had not enforced the payment of any instal- 
ment since then. The custodian having 
claimed the annuity, the trustees submitted 
the matter to the ct. The custodian had not 
obtained a vesting order : — Held : both the 
arrears & the contingent future instalments 
payable after Jan. 10, 1920, were property 
rights or interests within Peace Treaty Order, 

1919, s. 1 (xvi), &, notwithstanding the 
infants’ personal incapacity, were caught by 
the charge. — Be Nbuburoeb’s Settlement, 
PoRESHBW V. Public Trustee, [1923] 1 Ch. 
608 ; 92 L. J. Oh. 442 » 129 L. T. 735 ; 67 
Sol. Jo. 600. 

216h. Aooumulatlons of annuities.] — 

By his will dated Mar. 31, 1911, a testator 
bequeathed an annuity of £260 to an Austrian 
national ” until he shall die or voluntarily or 
involuntarily alienate or encumber . . . the 
same.” Testator died on Aug. 22, 1914, 
during the war. The annuity was therefore 
accumulated in the hands of his legal personal 
representative, who made the proper returns 
to the custodian under Trading with the 
Enemy Amendment Act, 1914 (c. 12), s. 3, 
but no vesting order was made under sect. 4. 
By Treaty of Peace (Austria) Order, 1920, 
the annuity & its accumulations were, as 
from .Tuly 16, 1920, charged in favour of the 
administrator pf Austrian Property, to secure 
(inter alia) payment of debts owing by 
Austrian to British nationals : — Held : (1 ) the 
accumulations up to July 16, 1920, passed 
to the administrator of Austrian property ; 
(2) the charge created by Treaty of Peace 
Order was not an involuntary alienation or 
encumbrance within the meaning of the will, 
so that the current annuity since July 16, 

1920, was not forfeited, but was payable to 
the administrator of Austrian property.-— ife 
Bibdermank, Best v. Wertheim, [19221 
1 Oh. 31 ; 91 L. J. Oh. 106 ; 88 T. L. B. 37 ; 60 
Sol. Jo. 107 ; on appeal, [1922] 2 Oh. 771, 0. A. 

Trust estate.]— Nos. 216e- 

215g, ante. 

Shares in English oompany.V— 
Fasbbnder V. A.-G., KIrambr A.-G., No. 
49d, ante. 


£6 per week. Pitt, as S public trustee, 
under Trading with the Enemy Act, 
1914-ie (Fed.), claimed the moneys in 
the hands of deft. ; — Beld : the oUUm 
of pltt was not defeated by reason of 
the Treaty of Peace, inasmuch as at 
the date of the declaration of war 


deft, was a German national. Sc the 
debt sued for, therefore, did not arise 
out of a trausaotion or ooutraot made 
by a national of one power with a 
mtional of an oppomng power. — 
rrzi:: Trusteb e. bherwood. [10281 
W. A, D. R. 112.— 
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2161 1. Beater eharee ds 

delMsniures in Transvae^ mining earn* 
pmif .} — RAimroNTEiK Kstatks Oom 
Mining Oo., Dtd. v. CtrSToniAN jy 
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216]. Property in Eoglaod^l — A person 

of dual uatiouality^ who is a British subject 
by British law, having been bom in England, 
&, also a German subject by German law, 
is a “ German national ” within the Treaty 
of Peace with Germany, art. 297, & Treaty 
of Peace Order, 1919, giving effect to it, Sc 
is not entitled to have property in England 
belonging to him exempted from the charge 
created by sect. 1 (xvi) of that Order. — 
Krambr V. A.-G., [1923] A. O. 628 ; 92 
L. J. Oh. 883 ; 129 L. T. 390 ; 39 T. L. R. 
462 ; 67 Sol. Jo. 662, H. L. ; affg. S. C. svb 
nom, Pasbbnder v. A.-G., Kramer v* A.-G., 
[1922] 2 Oh. 860, 0. A. 

Annotation : — Reid* Re Rush* Warre v. Rush, [19231 1 Ch. 56. 

215k, Subject to restraint on 

anticipation.] — The charge imposed by Treaty 
of Peace Order, 1919, s. 1 (xvi), upon all 
property, rights Sc interests in this country 
belonging to German nationals at the date 
of the coming into force of the Treaty of 
Versailles attaches to the interest of a married 
woman, who is a German national, in property 
in England settled upon her for life without 
power of anticipation, notwithstanding the 
restraint upon anticipation. — Public Trus- 
tee V. Wolf, [1923] A. C. 544 ; 92 L. J. Ch. 
620 ; 129 L. T. 738 ; 39 T. L, R. 653 ; 67 
Sol. Jo. 637, H. L. ; revsg. S. C. ayb nom* lie 
Rush, Warre v. Rush, [1923] 1 Ch, 56, C. A, 

Antwfaii<m$ : — Refd. Re Neuburgor's Sottlmt., Foreshow v. 
Public Trustee, [1923] 1 Ch, 508 ; Sutherland u. Gorman 
Property Adimuistrator (1933)* 149 L. T. 47. 

2151 , Belonging to foreign bank In 

liquidation.] — Pltfs. were the receivers of the 
Austro-Himgarian Bank appointed by the 
Reparations Commission under Treaty of 
Peace with Austria, art. 206, & entrusted 
with the duty of liquidating the bank for 
the purpose of distributing the liability on 
the currency notes of the bank among the 


several States among which the territory of 
the former Austro-Hungarian monarchy had 
been divided. Art. 249 6f that Treaty pro- 
vided that “ subject to any contrary stipula- 
tion ” in the Treaty, the British Govt, might 
retain & liquidate the property in this 
country of ** nationals of the former Austrian 
Empire ** which expression, as the ct. found, 
included the Austro-Hungarian Bank, So 
charge it with the payment of claims by 
Brit&i nationals in respect of {inter alia) 
debts due to them by Austrian nationals. 
By the game article Austria undertook to 
compensate her own nationals for the 
retention of & charge upon their property. 
Defts. were the custodian of enemy property 
in thJfe country Sc the administrator appointed 
by Order in Council to liquidate the property 
of Austrian nationals in this country Sc 
administer the above-mentioned charge. 
Pltfs. claimed that art. 206 was a “ contrary 
stipulation ” within art. 249, that the pro- 
perty of the bank in this country was conse- 
quently not subject to the charge, & that 
they &; not defts. were entitled to administer 
that property : — Held : there was no incon- 
sistency between the two articles, which 
dealt with different subject matters, the 
only effect of art. 249 upon the liquidation 
under art. 206 being to replace the assets of 
Austrian nationals in this country by assets 
of equal value in Austria if the Austrian 
Govt, carried out its undertaking, So the 
action must be dismissed. — Luxaruo v. 
Public Trustee, [1924] 2 Ch. 147 ; 93 

L. J. Ch. 425 ; 131 L. T. 200 ; 40 T. U R. 
646 ; 68 Sol. Jo. 737, C. A. 

215m. No enforceable agreement 

relating to property — Application of foreign 
law.]— A man of German birth by an agree- 
ment of Apr. 4, 1899, at which date he was a 
naturalised American, undertook to provide 


216ji. Property in Aus- 

traXia — Subject to restraint on anticipa- 
tion .] — The words all property. 
rijphtH Sc interests appearing in cl. 4 
01 the annex to art. 297 ol the Treaty 
of Peace between the Allied Powers 
& Germany are wide enough to include 
an estate for life of a married woman, 
being a German national, still under 
coverture subject to a restraint on an- 
ticipation. — COWPBB V. FaaNEBNBlCBQ 
(1921). 21 S. R. N. S. W. 388.— AUS. 

Bd. RiglUs of German 

nationals in tesialor’s undisposed of 
property .] — The rights of Gorman na- 
tionals in testator’s property undisposed 
of by his will are subject to the 
charge created by Regulations of Jan. 
28, 1920, par. 20 (1 ). — Re Mitchnkr, 
[1922] St. R. Qd. 39.— AUS. 

je, Administratiem of 

trusts in Chrmany.] — Re Mitohnkr. 
Union Tbustes Co. of Aubtraxia. 
Ltu. V. A.-G, FOB Commonwealth of 
Austhalia* [19271 S. R. Q. 279. — AUS, 


sf* — CorUingent interest.]-^ 

By a sefttlement certain property was 
settled on T. for Ilf©, Sc contingently 
on their surviving him, on (inter alia), 
two German nationals. In Apr. 1985, 
after the death of T., on© of these 
executed a document elteoting cither 
a renunciation of her Inter^ In the 
settlement of an appointment of it 
to a British subject : — Held : assxunlng 
the Interest dealt with was a contlng^ 
interest, It was prop^y within Treaty 
of Peace Begulamna, reg. 30. The 
document was ineffective by reason of 
the Treaty of Peace & regs. 30 Sc 21 
mad© thsiri»under . — Me Kiokbl, Hom- 


S. A. S. R. 148.— AUS. 

sg. Rights acquired under vesting 

orders mxtde under Trading with Enemy 
Acts not affected .] — Skoretabt of 
State of Canada v. GREENBHiBLDS, 
Ltd.. [19261 Exoh. C. R. 29.— CAN. 

sh. Property passing to Cus- 

todian — Shares vested in A lien Property 
Custodian for United States *] — Certain 

securities,” shares, note certificates 
Sc stocks, listed & dealt in on recognised 
stock exchanges, & the certlfloatos for 
which were held in the United States, 
being owned by enemy nationals, were, 
imon demand of the Alien Property 
Ciistodian of the United States, sur- 
rendered to him or to others for him, 
in 1918, under the War legislation of 
that ooxmtry, & were subsequently 
transferred to him on the books of the 
said cos., or new oertifioates issued. 
In regard to one of the above cos. no 
vesting order was ever obtained by the 
Canadian Custodian, but as to the 
others vesting orders were obtained 
subsequent to the action by the 
American Custodian, namely, in 1919, 
but none of the ** seourities ” were ever 
transferred to him nor Is It in evidence 
that suoh orders wore served on the 
008 ,: — Held: (1) the beneficial owner- 
ship In or title to the securities herein 
was In him who held the paper. Sc 
that it Is the law of the place whore 
the paper was that determined who was 
the holder. The contention that 
certificates of securities are but evidence 
of ownership. Is not Inconsistent with 
the Idea that an assignment Sc de- 
livery of the oertifioates carries the 
title and property in the seouritlea ; 
(2) under ^e Canadian Oonsclldated < 
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Orders enemy property was not auto- 
matically confiscated, but the owners’ 
enjoyment thereof was suspended until 
the restoration of peace, &, subject to 
any legislation to the contrary or any- 
thing the contrary contained In the 
Treaty of Peace, such enemy was then 
entitled to his property, or tf liquidated, 
to its proceeds. It was only the 
transfer of securities by or on behalf of 
on enemy that was prohibited by the 
publication of these Orders ; (3) under 
the Peace Order only two ©losses of 
enemy property passed to Canada : 
(a) property in Canada belonging to an 
enemy on Jan. 10, 1920, Sc not in the 
possession or control of the Custodian, 
Sc (h) enemy property in the possession 
& control of the Custodian on that 
date : (4) there was nothing to be 

found in the Canadian War Measures 
prohibiting or avoiding the transfers 
of the securities in Issue as made by 
the American Custodian ; on Jan. 10. 
1920, the pi*oporty, right or interest in 
the seourltios mentioned Sc the title to 
the same did not belong to an enemy. 
Sc was not at that date in the control 
or possession of the Canadian Cus- 
todian ; Sc the property, right or 
Interest in such secimtlos Sc the title 
to the eame belonged to the Alien 
Property Custodian of the United 
States. — Secretary of State of 
Canada v. Alien i^roperty Ccstowan 
For the Unhed States Sc Toronto 
Power Co.. Ltd.. Sc Skoretaby of 
State of Canada as Custodian of 
Enemy Property v. Alien IhtopERTY 
CCSTODIAN FOR THE UNITED STATIC 

& Montreal City of, [193m kx. C, R, 
76 ; 3 I>. L. R. 81 ; affd*» [19311 
&. 6. R. 170 ; 1 D. L. '&• 890.— CAM^ 



Cases 215m— 215p. English and Empibh 

two of his sons, naturalised British subjects, 
with the necessary capital to establish a 
business in L6ndon. The agreement, under 
which ho handed to his sons for that purpose 
for 20 years certain American securities 
valued at over nine million marks, further 
provided (inter alia), that after the father’s 
death, but not in any event until after the 
expiration of 20 years from the date of the 
agreeraont, the two brothers should divide the 
value of the securities — ^the fund representing 
the securities having been in law throughout 
in this country — equally between themselves 
& their brother & their four sisters & the 
descendants of such of them as might pre- 
viously have died. By his will the father 
later stipulated that if through political or 
other crises the two sons were not able to 
distribute the funds promptly in Apr. 1919 — 
20 years from the date of the agreement — 
they should be entitled to wait imtil such 
time as they were in a position to do so. 
Acting under that testamentary provision the 
two sons prolonged the period under the 
agreement to Dec. 1927, but in Nov. 1927, 
the present applts., German nationals, who 
were two of their sisters & six children of a 
deceased sister, instituted proceedings claim- 
ing that they possessed beneficial shares in the 
securities which constituted them creditors 
of their two brothers. They further alleged 
that the Administrator of German Property 
in this country, who came in as a party claim- 
ing that applts.’ interests constituted ** pro- 
perty, rights, and interests ” in this country 
within Treaty of Peace Order, 1919, had no 
claim upon the property. The question 
whether applts. enjoyed rights under the 
agreement of Apr. 4, 1899, admittedly 
depended on the construction & effect of the 
a^eement on applying the law of the Saxon 
Civil Code : — Held : under the German law it 
was only on proving both an intention on the 
part of the promisor to be bound to the third 
parties & the adoption of the contract- by the 
third parties that they could become parties 
to the contract, & in the pi‘e8ont case neither 
by intention in the agreement itself nor by 
adoption did the applts. possess rights under 
the agreement, whatever claims existed 
under it could only be enforced against the 
two brothers who were parties to it by a duly 
constituted representative in this country of 
the estate of the father. According to Ger- 
man law applts. had no interest except as 
members of the commimity of heirs, & 
inasmuch as there had been no partition of 
the estate no member of that community of 
heirs had any right to any specific asset or 
share, & the action was misconceived. — 
Hartmann v. Konig (1938), 60 T. L. R. 114, 


215n. Policy money — Payable in 

England.] — Pltf. co. was incorporated by 
speciad Act of the Legislature of New York, 
& had its central office & the bulk of its 
assets in New York. The co. had a branch 
in London, & in most of the capitals of 
Europe, the branch in Paris being its head 
office for Europe. The general manager of 
the London branch had no general authority 
to issue policies in this country. Certain 
life policies signed by the president & secre- 
tary of the co. & countersigned by the 
general manager for Europe were issued in 
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London to German nationals before the 
outbreak of the war. The policies were not 
under seal. The policy moneys were ex- 
pressed to be payable in London, but all 
premiums were payable either at the central 
office in New York or at the office whei*e the 
insurance was payable & proofs of death 
were to be furnished at the New York office. 
An indorsement on the policy provided that 
it should be construed according to English 
law. In an action to determine whether the 
policy moneys payable under the policies in 
question, which had matured on or before 
Jan. 10, 1920, the date when the Treaty of 
Peace with Germany came into force, were 
“ property, rights & interests within His 
Majesty’s Dominions ” belonging to German 
nationals, & as such were subject to the charge 
created by Treaty of Peace Order, 1919, 
s. 1 (xvi) : — Held : (1) there was nothing in 
art. 299 of s. V. of the Peace Treaty, or in 
par. 11 of the annex thereto, to indicate that 
the property, rights, & interests of the 
assured under such contracts were to be 
excluded from the general charge under 
par. 4 of the annex to s. IV. ; (2) inasmuch 
as a corpn. might have a dual residence, & 
there was evidence that pltfs. were resident 
both in New York & in London carrying on 
business in both places & in both places 
being subject to the jurisdiction of the cts., 
it was permissible & necessary to look at the 
terms of the contracts to determine from 
them at what place the debts would be 
recoverable. Applying that test in the 
present case, the debts were recoverable in 
London where they were expressed to bo 
payable, &, that being so, they wore situate 
within His Majesty’s Dominions & became 
subject to the charge. — New Y'ork Life 
Insurance Co. v. Public Truster, [1924] 
2 Oh. 101 ; 93 L. J. Ch. 449 ; 131 L. T. 438 ; 
40 T. L. R. 430 ; 68 Sol. Jo. 477, C. A. 

Annotations : — As to (2) Coasd. I. K. Comrs. u. Broome's 
Executors (1935). 19 Tax Cas. 667. Refd. Swedish 
Central Ry. v. Thompson, 11924] 2 K. B. 255 ; Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669 ; He Russian 
Bank for Forel^m Trade, [1933] Ch. 745. 

2150 . Share of enemy partner In firm.] — 

So far as English law is concerned one 
partner in a firm who purchases the share 
of an enemy partner therein during hostilities 
acquires no fresh right & has no fresh Remedy 
as a result of such purchase. Such enemy’s 
interest in the concern still falls within the 
category of “ property, rights, & interests ” 
subject to the charge created by Treaty of 
Peace Order, s. 1 (xvi) for the purpose of 
giving effect to art. 297, & by Treaty of 
Peace Orders, s. 1 (xvii) (ccc) is payable 
to the administrator of German property. — 
Fried v, German Property Administrator, 
[1925] Ch. 767 ; 96 L. J. Oh. 4; 184 L. T. 
376; 69 Sol. Jo. 707. 

Annotation : — Retd. AUgomelne Verfllohempgs-Geflellsobaft 
Helvetia «. Gorman Property Administrator, [1931] 1 
K. B. 072. 

2i5p. Chose In action.] — In Eeb. 1912, 

three parcels of goods were shipped in a 
British steamship from Baltimore for Ham- 
burg. The ship sailed was never heard of 
again. The goods were insured with M., who 
were German nationals carrying on business 
in New York. The assured claimed against 
M., & some time before Nov. 1918, were paid 
by M. for a total loss ; whereupon the bills of 
lading were handed over to M. by the assured. 
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Actions on the contract of carriage against the 
shipowners were commenced in England for 
the benefit of M. & other insurers by the 
owners of the goods & damages were re- 
covered, of which the sum of £4,538, being 
that portion which corresponded with M/s 
share in the insurance, was claimed by deft, 
to be subject in his hands to the charge 
created by the Treaty of Peace Order, 1919. 
On Nov. 18, 1918, after the outbreak of war 
between the United States & Oermany & after 
proceedings had been commenced in England, 
pltf., in pursuance of the American Trading 
with the Enemy Act, 1917, & executive 
Orders made thereunder, made a demand upon 
M., the effect of which was to vest in him 
as Alien Property Custodian all the property, 
rights, claims h assets of M. within the 
United States. In an action by pltf. claiming 
payment by deft , of the said sum of £4,538 so 
recovered by M. &: in the hands of deft, as 
Administrator of German Property : — Held : 
(1) on the crucial date, Nov. 18, 1918, M. had 
by subrogation an equitable interest as 
against the owners of the goods in the right of 
action which those owners had for the loss of 
their goods to the extent that was necessary 
to recoup to M. the amount paid on the 
policies of insurance ; (2) that right of 

action came within the general rule that 
choses in action must be taken to be situate 
in the country where they are properly 
enforceable ; (3) notwithstanding the fact 

that the bills of lading & other documents 
relating to the claim against the shipowners 
were at the material time in the hands of 
pltf. in the United States as Alien Property 
Custodian, the situs of the right of action was 
in England. & therefore the sum recovered 
for M. therein passed to deft. & not to pltf. — 
Sutherland v. German Property Ad- 
MINTSTIIATOR, [1934] 1 K. B. 423 ; 103 L. J. 
K. B, 244 ; 150 L. T. 247 ; 50 T. L. R. 107, 
C. A. 

, Joint decisions of Clearing Offices — 

Effect.] — In 1913 defts. had entered into 
contracts with German sellers for the purchase 
of a quantity of nitrate, delivery of which 
was to be made to defts.’ agent alongside the 
vessel at Iquique, payment for which was 
to be made in London after presentation of 
bills of lading. Several cargoes were shipped, 
but war broke out before the vessels arrived 
at their destination & before the bills of 
lading, which were made out to order, could 
be presented. In these circumstances defts. 
rocured delivery to their sub-purchasers 
y giving an indemnity to the ships, 
presumably received payment for the nitrate 
from their sub-purchasers. After au interval 
the German sellers duly notified their claim 
for the price of the nitrate <fc for interest to 
the German clearing office, which in turn 
passed it on to the British clearing office. 
Defts. were prepared to pay what the 
Germans claimed as the price of the goods, 
though they disputed the existence of any 
debt, either in the strict legal sense or in the 
sense in which the expression is used in 
Treaty of Peace, art. 296, & they disputed the 
claim for interest. As the Treaty only 
contemplated the admission of debts, & 
defts. were prepared to pay the amount 
claimed as the price of the goods, the British 
clearing office admitted the debt, & the 
principal money was cleared in 1923. At a 


later period the claim for interest was again 
ut forward. This claim defts. still disputed, 
ut the two clearing offices arrived at a joint 
decision that interest was payable upon the 
principal sum admitted by the British clearing 
office. Notice of the decision was conveyed 
to defts. in a letter dated Sept. 13, 1923. 
The decision took the form of an intimation 
that the British & German clearing offices 
had jointly agreed that interest in accordance 
with par. 22 of the annex to sect. III. of 
Part X. of the Treaty was payable upon 
the admitted debt at the rate of 5 per cent. 
per annum calculated from dates specified, 
The notice then continued as follows : “In 
default of a notice of appeal under r. 22 of 
the Rules of Procedure of the Anglo-German 
Mixed Arbitral Tribilnal, the interest on the 
said sum of ... at the rate of 5 per cent, 
from (the date named) to the date of crediting 
& advice to the German clearing office wiU 
be credited by the British clearing office to 
the German clearing office.” No appeal was 
brought, A:, after the expiry of the time for 
appealing, pltf., the controller of the British 
clearing office, sought to enforce this joint 
decision by action on the ground that a 
joint decision unappealed from should, on 
a true construction of the Peace Treaty, be 
regarded in the same light as if it was a 
foreign judgment, or the award of an arbitra- 
tor, & should, therefore, be enforced by the 
cts. of this country on the same principle as 
either a foreign judgment or an award is 
enforced : — Held : under Treaty of Peace, 
art. 290, as carried out by Treaty of Peace 
Act, 1919, & Treaty of Peace Order, 1919, the 
joint decisions of the clearing offices were not 
in the nature of judgments or of awards under 
an arbn., so as themselves to be enforce- 
able by action, & therefore the action failed. 
— Clearing Office Controller v. Weir & 
Co. (1025), 95 L. J. K. B. 88 ; 133 L. T. 701 ; 

41 T. L. R. 003 ; 69 Sol. Jo. 809; 22 Lloyd, 
L. R. 280, C. A. ; affd, (1926), 135 L. T. 705 ; 

42 T. L. R. 697. H. L. 

21 5r. Whether administrator agent of Crown.] 

— Weiner v, Ustav (1927), cited 100 L. J. 
K. B. 385, C. A. 

Annotation : — Apld. Hungarian Property Administrator V 4 
Flnogold (1031), 100 L. J. K. B. 383. 

215s. Action against administrator — Whether 

Attorney-General necessary party.] — The 
A.-G. is not a necessary party to an action 
against the administrator of Hungarian 
property in which the substantial claim was 
against the fund, & a subsidiary claim for a 
declaration as to nationality was added. — 
Gboebel V. Hungarian Property Adminis- 
trator (1926), 70 Sol. Jo. 346. 

216t. Action by administrator — Statute of 

Limitations not applicable.] — -In collecting 
debts due to subjects of ex-enemy countries, 
the Administrators appointed under the 
Peace Treaties are acting as agents of the 
Crown, Ac therefore no Statute of Limitation 
runs against them. — Hungarian Property 
Administrator v. B inegold (1931 ), 100 L. J . 
K. B. 383 ; 144 L. T. 670 ; 47 T. L. R. 288 ; 
76 Sol. Jo. 191. 

216u. .] — By Treaty of Peace 

(Austria) Order, 1920, clause (x), para, (ee), 

“ Where the property right or interest sub- 
ject to the charge consists of any sum of 
money due to an Austrian national ... it 
shall be payable to the Administrator, & 
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shall be paid to him cm depiaad^ & the ] 
Administrator shall have pow^ tb enforce 1 
the payment thereof* A for that pttrpose shall 
have all such rights & powers as if he were 
the creditor ** i — Held : where at the date 
when a debt becomes payable to the Adminis 
trator it is not statute-barred as against the 
original creditor^ it cannot afterwards, as 
against the Administrator* become statute- 
baiTed, inasmuch as the Administrator is the 
agent of the Crown, & as the above para, does 
not modify the general rule that the Grown 
is not boimd by the Statute of liimitations. — 
Austrian Piioperty Administrator v, 
Russian Bank for Foreign Trade (1932), 

48 T. L. R. 37, 0. A. 

Annotation : — Befd* JTolland v. German Property Adminis 
imtor, 11937) 2 All E. K. Ii07. 

215v» Effect of London Agreement— Whether 

German Government trustee or agent for 
German nationals.] — The Administrator of 
German Property brought in 1931 an action ; 
for a declaration that moneys in the United 
Kingdom in the hands of the trustees of a 
will proved in 1871 were subject to the 
charge created by art. 1 (xvi.) of Treaty of 
Peace Order, 1919, & the Amendment 

Orders, 1920-1924. Defts. to the action 
were tiie trustees & the three children, all 
German nationals, of a daughter of the 
testator who had married a German national 
in 1877 & had remained a German national 
until her death in 1927 : — Held : (1) as the 
result of the Treaty of Peace with Germany, 
the Treaty of Peace Act, 1910, & the Treaty 
of Peace Order, 1919, the property of German 
nationals which was in the United Kingdom 
at the date of the coming into force of the 
treaty was taken from them, & can be 
returned to them only by a conveyance or 
transfer ; (2) in the agreement dated Dec. 28, 

1929, between the British & German Govern- 
ments as to the liquidation of German pro- 
perties, & the agreement concluded with 
Germany at the Hague Conference, both 
ratified in May, 1930, there is nothing to 
show that the German Government was 
thereby expressly or by necessary implica- 
tion purporting to act as agent or trustee 
on behalf of its nationals so as to give its 
nationals a right of action. — German Pro- 
perty Administrator v. Knoop, [1933] Oh. 

439 ; 102 L. J. Ch. 150 ; 148 L. T. 468 ; 49 
T. L. R. 109 ; 76 Sol. Jo. 919. 

Annotation Reid, ffolland v. German Property Adminle 
imtor, 13 937] 2 All 1C. ll. 807. 

216w. Transfer of property of German 

nationals to administrator — Complete transfer 
of ownership.] — German Property Adminis- 
trator r. Knoop, No. 215v, ante. 

21 6x. Liability of trustees for payment I 

of income to German national.] — Subject to 
a life mtert>st for B., trustees held part of a 
trust fund in trust for D. for life with re- 
mainder to her children. D., an English- 
woman married to an Englisliman, at all 
material times lived with her family in Ger- 
many. B. died in 1917 & thereafter there 
was no communication between D. & her 
relatives in England, some of whom were 
the trustees, until 1927, when the trustees 
were informed that D. & her family had 
adopted German nationality during the war. 

D.’s income from the trust fund had been 219c< 
paid regularly since the eud of the war into 
a bank in England at which B. kept an 


aocaunt, & continued to be so paid until D* 
^ed in 1984* The fact of D/s Gtoaaa 
nationality was then coxnmunicated to we 
Administrator of ^rman Property, who 
claimed against the trustees the amount of 
the income received hy D. from 1927, when 
the trustees tot heard of D.'s change of 
nationality, to Aug- 31, 1929, ^hen all 
German-owned property which had been 
under the control of the administrator was 
released. Other claims had been made, 
but were abandoned during the hearing. The 
administrator claimed that the Treaty of 
Peace Order, 1919 (as amended), s. 1 (17) (ccc) 
& («), effected a statutory assignment to the 
administrator of D.’a life interest, that after 
1927 it became the duty of the trustees to 
pay the income thereafter accruing to the 
administrator, & that in paying such income 
to D., the trustees committed a breach of 
tmst & that they were accordingly account- 
able to the administrator as the rightful 
beneficiary for the income thus wrongly paid 
to D. The trustees, in addition to denying 
that there was a statutory assignment, 
pleaded that they acted honestly reason- 
ably within the Trustee Act, 1935 (o. 19), 
8. 01, & ought fairly to be excused ; — Held : 
(1) the Treaty of Peace Order, 1919, as 
amended, did not effect a statutory assign- 
ment of D.’s life interest ; (2) if there were 
such a statutory assignment, the trustees 
ought, in the circumstances of the case & 
notwithstanding that they ought to have 
known the illegality of paying income to a 
German national, fairly to be excused for their 
breach of trust. — Holland v. German 
Property Administrator, [1937] 2 All B. R. 
807 ; 156 L. T. 373 ; 81 Sol. Jo. 434, 0. A. 
219. Citations : — For ‘‘ Re Hbgblbebg read 
'' Re Hagelberg.*' 

219a. — — .] — The controller of the 

Jjondon agency of an enemy bank appointed 
imder the above Act ought not in the absence 
of special circumstances to pay (1) non- 
enemy holders of cheques drawn before or 
after the outbreak of war by enemy cus- 
tomers ; (2) non-enemy holders of cheques 
drawn before or after the outbreak of war 
by non-enemy customers ; (3) pre-war 

acceptances of customers, whether enemy or 
non-enemy, of the London branch, or of other 
ersons domiciled for payment at the London 
ranch. 

(4) Whei^e cheques are drawn by the head 
oflSce or any enemy branch on the London 
branch payable to non-enemy persons, claims 
in respect thereof must not be met without the 
direction of the judge. — Re Dbespnbr Bank 
(LcJndon Agency) (1920), 64 Sol. Jo. 426. 

, Effect of Treaty of Peace.] — 

(1) The provision contained in sect. 1 (3) of 
the above Act continues in force after the 
coming into operation of the Treaty of Peace 
of June 28, 1919. 

(2) The date at which the enemy or non- 
enemy character of creditors is to be deter- 
mined is the date of the winding-up order. — 
Re Deutscbe Bank (London Agency), 
[1921 J 2 Oh. 30 ; 90 L. J, Oh. 406 ; 126 L. T. 
20 ; 37 T. L. R, 669 ; 65 Sol. Jb. 492 ; Bubse- 
guent proceed4/ng8, [1921] 2 Oh. 291. 

, Who are creditors,] — On the 

outbreak of war three enemy banks in the 
City were closed, but were afterwards re- 



Wemd lioettce. tUtimately Board 
mmie orders iinder the above Act 
whadmg up the businesses, & a controller 
wae appointed for that purpose. The con- 
troller gave the managers notice purporting 
to terminate their contracts under which 
they were entitled to a year's notice, & the 
contracts being subject to German law were 
not detennined by the outbreak of war. The 
managers took out summonses claiming pay- 
ment of their salary monthly after the date 
of the notice, or damages for wrongful dis- 
missal i — Held : the claims for salary & for 
damages were not debts of a London business 
payable under the above Act* & the applica- 
tions failed. — Re ANOLO-AtJSTaiAN Bank, 
Re Bubsdner Bank, Re Direction der 
Disconto Gbseluschaft, [1920] 1 Ch. 09 ; 89 
L. J. Ch. 80 ; 121 L. T. 640 ; 35 T. L. II. 736. 

Annotation : — Consd. Ite Vuloaan Coal Co., Harrison v- 
Harbottle, [19223 2 Ch. 60. 

820* Add. Annotations : — Consd. Meyer v, Faber 
(No. 2 ), [1923 ] 2 Oh. 42 1 . Refd. He Vulcaan Coal 
Co., Harrison v. HarbottJe, [1922] 2 Ch. 60. 

221* Add. Annotatio7i8 : — Refd. Re Dieckmann 
(1917), 117 L. T. 713; Meyer v. Faber 
(No. 2), [1923] 2 Ch. ‘121. 

221a. Liability of third party to put 

business in funds to meet bills.] — In June, 
1914, ciefts. by tJieir Paris branch, di*ew ten 
bills of exohtmge, imyable in Ix)ndon three 
months after date, on the Dresdner Bank. 
The Dresdner Bank accepted the bills at 
their London branch & received as security 
Bussian promissory notes, Defte. provided 
no funds to meet the bills when they fell due 
&, under an arrangement between the 
Treasury. A the Bank of England, the amount 
payable was discharged by the Bank of 
England. By 1917 the Dresdner Bank in 
London had repaid the sum due for principal 
& interest to the Bank of England. In 
1918 the Board of Trade, under the above 
Act, ordered the business carried on by the 
Dresdner Bank in Ix>ndon to be wound up, 
& appointed a controller to wind up the 
business, with power to collect all moneys 
owing to the bank & to bring actions in the 
name of the bank: — Held: (1) the trans- 
action was part of the “ business of the 
Ijondon branch of the Dresdner Bank ; 
defts.* liability to put the Dresdner Bank 
in funds to meet the bills was ah asset of the 
London branch within the above sect., 
even if the Ixjndon branch accepted the bills 
on the instructions of the head olbce in 
Berlin & debited the current account of the 
head office with the amount paid on the bills, 
k> defts. were liable to repay pltfs. the money 
paid by them to the Bank of England in 
respect of the bills with simple interest at 
5 per cent, on each matalmont from the date 
of payment ; (2) the action by the controller 
in the name of the Dresdner Bank (London 
Agency) was not an action in the name of a 


V(d. a-AUeoa. 

branch of that bank but an m 

name of the Dresdner Bank, A? the 
of the words “ London Agency,' ’ beh _ 
descriptive, did not change pltfs. from 
the Dresdner Bank into something Unknown 
to the law as a legal per8on.‘-~-DlUSSDNBR 
Bank v. Burso- Asiatic Bank, [1923] 1 Oh* 
209 ; 92 L. J. Chi 204 ; 128 L. T. 633 j 67 
Sol. Jo. 277. 

222, Add. Annoiafion : — Refd. Meyer v. Faber 
(No. 2), [1923] 2 Ch. 421. 

223. Add. Annotations : — Refd. Re Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60 ; 
Meyer t?. Faber (No. 2), [1923] 2 Ch. 421. 

223a. Action In name of business-— 

Addition of words ‘‘ London Agency.'*] — 
Dresdner Bank v. Busso-Asiatic Bank, 
No. 221a, ante. 

223b. After Treaty of Peace.] — ^ 

The Treaty of Peace with Cerrriany, art. 296, 
which declared ihat enemy debts as therein 
defined were to be settled through clearing 
offices to be establishod after the treaty came 
into operation, A the annex to that article, 
are qualified by art. 297, <te the latter article 
& its annex cannot be construed f\/S limited 
to a confirmation of what has been done 
under “ exceptional war measures prior to 
the coming into forcti of the Treaty, but 
must be held to validate all acts A procedure 
done tliereafter in the execution of such 
exceptional war measures. 

Where an action was brought four months 
after the coming into force of the Treaty 
of Peace by the controller with the sanction 
of the Board of Trade, in the name of enemy 
subjects formerly carrying on business in 
London, to recover assets of the business 
alleged to be in the hands of deft. Hc/d ; 
the action was properly brought ; A a motion 
by deft, to stay the proceeding on the ground 
that it was prohibited by the Treaty of Peace 
was dismissed. — Meyer A Co. v. Faber, 
[1921] 2 Ch. 226; 91 L. J. Ch. 233 ; 125 
L. T. 531. 

223c. General position of controller.] — 

Re Vulcaan Coal Co., Harrison v. Har- 
BoiTLE, No. 223£, post. 

223d. .] — At the outbreak of war 

in 1914, a British subject, resident in England, 
A three German subjects, resident in Ger- 
many, were carrying on business in partner- 
ship in London. The outbreak of war having 
dissolved the partnership, the British partner 
with the sanction of the Home Ofiice pro- 
ceeded to wind up the business. He got in 
a large sum of money, representing assets of 
the business, A discharged nearly all the 
liabilities, A had a balance in hand. Tijo 
controller, appointed in 1918 under Trading 
with the Enemy Acts, 1916 (c. 10.'^) A 19)8 
(c. 31), sued, in the name of the fimi, the 
British partner for the balance of assets. 
Deft- contended that he had himself daims 


PART III. SECT. 2, SUB-SECT. 2.— 
B. (a). 

228 i, Amendina Act of 1916, 8. 1 — 
BoMnem ordered to be wound up — Sale 
of stock — MifiUe of consignors of dodc 
supplied on sale or reti*m.3— The 
baidneHis of an alien enemy bookseller 
was ordered to be wound up, upon 
applioation by the controller under the 
above sect. J — Held: he was entitled 
to sell the whole stock, but if there were 
Identldable oomfsmments of unsold 


stock on sale or return from persons 
with whom he could communicate, 
he must return or store them at con- 
expense.-^i^c Thomson, Ex p. 

[19183 1 S. L. T. 137.— 

SCOT, 

sj. Trading wUh Enemy Acts, 1914- 
1916 — BuHness ordered to be wound 
up^Powvr of controller to apply.) 
— Held: s. 9h of the 1914-16 Acta 
aumorlsed the Idinlster for Trade & 
Oustoms to ooufer upon a controller 


irers uader wliirli < te riirld of that 
troller to apply to tho Hiarn Ct. 
> not to he nH'asprcd hy the 
idurd laid down with WU' t to 
ilar aj'plieutionH by a Umddatoi. — 
bill I’lconnicrAUY ( o.. 

RNa)rx (1922). HO C\ L. K. 362.-- AUS. 
t. Enemy Tradivy Act, X o/ 1916 
'asinesfi in'dered to be wound up 
s of CAjnt roller. ] — v\ OLF v. 
mfA (1919). J. L. K. 44 Bom, 631.- 
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against the business, & that he was entitled 
to the taking of partnership accounts to 
ascertain those claims before paying over the 
assets : — Held : under the Acts, the con- 
troller had not the powers of a trustee in 
bkpcy., his outside powers being those of a 
liquidator in a voluntary windihg up, & he 
could not therefore override the ordinary 
law of partnership which entitled deft, to 
the taking of accounts between himself & the 
other partners. — ^Meyer & Co. v, Faber 
(No. 2), [1923] 2 Ch. 421 ; 93 L. J. Ch. 17 ; 
129 L. T. 490 ; 39 T. L. R. 560 ; sub nom. 
Meyer & Co. v, Faber, Meyer & Co. v. 
Elder, 67 Sol. Jo. 676, 0. A. 

223e. Dismissal of manager by controller 

— Claim by manager for salary & damages for 
wrongful dismissal.] — He Anglo-Austrian 
Bank, Re Dresdner Bank, Re Direction 
DEB Disconto Gesellbchaft, No. 219c, ante, 

223f. Claim by manager to retain 

money as against controller.] — A controller 
appointed by the Board of Trade under 
sect. 1 (1) of the above Act to wind up the 
English business of an enemy co. or firm, 
does not represent the co. or firm. His 
duties are to get in the assets & discharge 
the liabilities of the business. 

By an agreement, dated Mar. 28, 1913, H. 
was engaged as manager of t)io Newcastle 
branch of a German co. registered in Holland 
until June 30, 1918, at a salary of not less 
than £1,000 per aimum. On Aug. 14, 1916, 
the Board of Trade made an order to wind up 
the business & appointed a controller under 
sect. 1 (1) of the above Act. On Aug. 31, 
1916, the controller dispensed with the ser- 
vices of H. At that date H. had in his 
possession certain moneys of the business, 
which he claimed to retain, as against the 


controller, to satisfy bis claim for damages 
for breach by the co. of the agreement ; — 
Held : the claim was against the co., & not 
against the business, & H. was not entitled 
to retain the moneys as against the con- 
troller. — Re VuLCAAN Coal Co., Harrison 
V. Harbottlb, [1922] 2 Ch. 60 ; 91 L. J. Ch. 
491 ; 127 L. T. 274 ; 66 Sol. Jo. 423. 
Annotation : — Dbtd. Meyer r. Faber (No. 2), [192,31 2 Oh. 421. 

223g. Sale of business by controller — 

Damages for breach of contract.] — At the 
outbreak of war the majority of the shares 
in M. Co., carrying on business in the United 
Kingdom, were held by, & the majority of 
the directors were, alien enemies. A con- 
troller of the co. was appointed. By the 
appointment of new directors the co. came 
under British management. In Dec. 1916, 
M. Co. agreed to sell, & F. Co. to buy, the 
whole output of M. Co. until six months after 
the declaration of peace between England 
& Germany. In 1919 the Board of Trade, 
under the above Act, ordered the business 
of M. Co. to be wound up & the conti*oller 
sold the business: — Held: although at the 
outbreak of war M. Co. became an alien 
enemy, yet its business could be lawfully 
carried on under new non-enemy management 
even if enemy shareholder's might after the 
war benefit by such trading, &, although it 
was in consequence of tlje winding-up order 
that M. Co. was unable to carry out its con- 
tract, it was liable in damages to F. Co. for 
breach of contract. — Re British Incandes- 
cent MANTT.E Works, Ltd. (1923), 129 
L. T. 126 ; 39 T. L. R. 244 ; 67 Sol. Jo. 517, 
Add, Annoiaiious : — Refd. Re Vulcaan Coal 
Co., Harrison v, Harbottle, [1922] 2 Ch. 60 ; 
Meyer v, Faber (No. 2), [1923] 2 Ch. 421. 
Add, Cifa/ion:— [1917] H. B. R. 243. 


PART HI. SECT. 2, SUB-SECT. 2.— 
B. (b). 

230 li. Proof of enemy's 

interest in property.] — A British sub- 
ject applied to the ct, t<o make a 
vestiiipr order vesting in the custodian 
for Scotland a ship & £20,000, the 
freifflit earned by the ship while under 
requislUon of the Admlty. He averred 
that the enemy firm, & the two pai’tnei’s 
thereof, were “ the owners or at least 
part-owners of the ” ship : — Held : 
appet. had failed to aver a sufficient 
Interest of the enemy firm & its 
partners in the ship to make s. 4 (1) 
of the above Act applicable. — Burrell 
V. Maasuaven S.S. Co.. Ltd. (1919), 
66 Sc. L. H. 434.— ^SCOT. 

23019. Instalments of 

purchase price of ship — Paid to builder 
by enemy — Ship requisitioned by Ad- 
miraliy.] — Scottish shipbuilders con- 
tracted to build a ship for Austrian 
shipowners. On the declaration of 
war between Groat Britain & Austria 
the vessel was nearing? completion, & 
the purchasers had paid instalments of 
the price amounting to £79,732. On 
Fob. 17, 1916, the Admlty. requialtlonod 
the ship as she then stood at the price 
of £86,000, but it was not until July 30, ^ 
1917, that the Admlty. paid the 
builders that sum, & they refused to 
pay any Interest from the date of 
requisition. On Deo. 1, J917, the 
Board of Trade pronounced an order 
vesting the sum of £79,732, with 
Interest from the date of receipt of the 
instalments, In the custodian for 
Scotland under the above Act : — 
Held : the custodian was entitled to 
decree for £79,732 with interest froip 
the date of the interlocutor of the 
First Dinaion. — P enney v. Clyde, 


[1920] S. C. (H. L.) 68.--SCOT. 

si. War Measures Act, 1914 (c. 2) 
— Whai property can he vested — I'rust 
funds — Affreement by beneficiaries as to 
disposition of fund.) — By tlio will of 
W.. a citizen of the United States, who 
died In 1916 resident there, the residue 
of his estate was given to a trustee for 
the sole use & benefit of the wife & 
daughter, share & share alike. His 
dausrhter was married to a German 
national, & was residinj? in Germany 
at the time of her father's death. 
W.’s widow was a citizen of the 
United States. Early in 1917. an 
agreement was made by the trustee & 
the wife 8c daughter, pursuant to 
clause 11 of the will, by which, in 
effect, It was agreed tha.t the whole of 
the assets in Ontario should be allo- 
cated to the widow. In May. 1019, an 
application was made to the ot., 
by the Secretary of State for Canada, 
for an order vesting in the custodian 
appointed under Consolidated Orders 
rospfMjtlng Trading with the Enemy, 
1916, one-half of the assets situated 
In Ontn-rio of the ©state of W., on the 
ground tliat the said half belouged to 
or was held or managed for or on 
behalf of W.’s daughter, who was an 
enemy. The motion was made under 
Consolidated Order 28, which Was 
passed pursuant to the above Act : — 
Held ft was appropriate & expedient 
to make the order asked for. — Be 
Walker (1919), 46 O. L. R. 86 ; 16 
O. W, N. 328.— CAN. 

234 i. For 234 i '' read ** 286 i.'* 
sm. Trading with Ensmy Ads, 
1914-1916 — Powers duties of cus- 

todian — Payment of moHgage debt — 
Form of order — Costs .] — Where, under 
8. 9 D (2) of the 1914-16 Acts the Public 
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Trustee is authorised to pay out of the 
property paid to him In respect of an 
enemy subject a mtge. debt & Interest 
due by him, the order should provide 
that the mtgee. should execute a proper 
discharge of the mtge. & deliver up 
upon oath to the Public Trustee all 
cities & other documents relating to the 
land mortgaged. Tlie costs of a motion 
for an order under sect. 9 D (2), of the 
Public Trustee & of the enemy subject 
were allowed out of the property in 
the hands of the Public Trustee. 
Form of order ste-ted . — Be SoumiR 
(1920), 27 C. L. R. 442.— A U9. 

sn. Recovery of enemy debt — 

Effect of Treaty of Peace dt subsequent 
Orders .] — Before the war, F., a Gorman 
finn, sent to W. Co. in Canada goods 
on consignment for sale on commission. 
During the war W. Co. sold the goods 
shortly afterwards, sold Its assets to 
C. Co. which assumed W. Co.’s lia- 
bilities, including the Uability to F. 
In June, 1920, 0. Co., having notice 
of competing claims by F, 8c its seques- 
trator In France, for the amount of 
said Uability, applied tor Sc obtained 
from the master in chambers, in the 
Supreme Ct. of Ontario, an order for 
the payment of the amount into ot. 
In November, 1926, P., as attorney for 
F., Sc the Custodian of AUen Enemy 
Property each applied for payment to 
himself of the money In ct. : — Held : 
the Cuatodian was entitled to the 
money ; it represented an enemy 
“ debt *’ owing by a debtor In Canada ac 
recoverable by the Custodian under the 
regulations ot Treaty of Peace (Ger- 
many) Order, 1929, Part 1.^-*CustodiaN 
OP Alien Enemy Property t>. Pas- 
SAVANT, [1928] 3 D. L. R* 6 ; [1928] 
S. O. R. CAN. 



VoL IL— Aliens. Cases 286a— 287c. 


23Sa. To wind up partnership — 

Parties^] — At the outbreak of war three 
German eubjecte were carrying on business 
in London ta co-partnership with F., their 
English partner. Under the partnership 
articles F, waa the managing partner in 
London, & on the dissolution by the- declara- 
tion of war he carried on the business & 
collected the assets with the view of liquida- 
tion. No accounts had been taken between 
the partners since Dec. 31, 1913. F. died in 
1920, & deft, was his legal personal repre- 
sentative. By an order of the Board of 
Trade it was ordered that all the property, 
rights, & interests of the three German part- 
ners in the assets of the firm in respect of any 
claim against the English partner, or his 
estate, should vest in pltf., who should take 
all necessary proceedings to collect what 
might be due to the German partners. In an 
action by pltf. as custodian of enemy pro- 
perty with the object of winding up the 
partnership he claimed an account against 
deft, of all dealings between the German 
partners the English partner, including all 
dealings with the partnership assets since the 
dissolution, payment of what should be found 
due, & an inquiry of what the partnership 
property consisted. The Gennan partners 
were not added as pltfs. in the action ; — 
Held : in the absence of the German partners 
as parties to the action no such relief as was 
asked could be granted, & the action failed. — 
Public Trustee v. Elder, [1926] Oh. 776 ; 
95 L. J, Oh. 510 ; 135 L. T. 589, 0. A. 

236. Add. Annotation : — Refd. Ro Ferdinand. Ex- 
Tsar of Bulgaria, [1921] 1 Oh. 107. 

236a. Effect of Treaty of Peace & 

consequent OrdersJ — By Treaty of Peace 
Act, 1919 (c. 33), Treaty of Peace Order, & 
the Treaty of Peace with Germany, the power 
conferred by Trading with the Enemy 
Amendment Act, 1911 (c, 12), s. 5 (2), on the 
ct. to authorise the custodian to pay out of 
property paid to him in respect of an enemy 
debts due by that enemy, has, so far as con- 
cerns pre-war debts due by German nationals 
to British nationals, come to an end. Pay- 
ment of such debts can now be made only 
through' the clearing office established under 
8. III. of Part X. of the Treaty . — Re Nteh- 
HAUs, [1921] 1 Oh. 269 ; 91 L. J. Oh. 107 ; 
36 T. L. K. 425 ; 64 Sol. Jo. 426. 

Annotation : — ^Refd. Re National Bank ftir Deutschland, Re 
Anglo-Austrian Bank, [1921] 1 Ch. 284. 

236b. .] — At the outbreak of 

war a debt was due from a Gepnan bank to 
the London agency of an Austrian bank. 
Vesting orders were made, under which the 
property in England of the German bank 
was vested in the custodian. An order had 
been made, under which the business of the 
London agency was wound up <fc a controller 
appointed. Tbe controller applied to the 
ct. to give directions under the powers con- 
ferred by sect. 5 (1) or (2) of the above Act 
that the debt should be paid out of the pro- 
perty vested in the custodian : — Held : even 
& the power stUl subsisted under those sub- 
sects. to direct such payment to persons 
who were not British nationals under the 
Treaty of Peace, such power was discretionary 
& the ct, would not exercise it, except in 
very special circumstances, but would leave 
such debts to be dealt with under the Order 


in Council to be made at the termination of 
the war under sect. 5 (1) of the Act . — Re 
National Bank fiir Deutschland, Be 
Anglo-Austrian Bank, [1921] 1 Oh. 284; 
90 L. J. Ch. 15 ; 123 L. T. 647. 


237. Add. Annotation : — Folld. Dresdner Bank v. 
Russo-Asiatic Bank, [1923] 1 Ch. 209. 


237a. Release of funds In favour of 

British creditors — Mode of distribution.] — 

Funds were released by the custodian of 
enemy assets in this country from his charge 
upon them under the Treaty of Peace Orders, 
the release being expressly limited in favour 
of creditors of British nationality. There 
were no German creditors, but there were 
some foreign creditors. Upon the trustee’s 
application for directions : — Held : the ct. 
would direct the funds to be distributed 
according to Bkpey. Act, 1914 (c. 59), but 
would give the custodian an opportunity of 
being heard, if he so wished, before the order 
wtis drawn up . — Re Wiskemann, Ex p. 
Trustee (1923), 92 L. J. Ch. 349; [1923] 
B. & C. R. 28. 


237b. Right to dividends — On shares held by 

alien enemies.] — An English co. had certain 
alien enemy shareholders & certain assets 
in Germany. From time to time after the 
outbreak of the war with Germany, resolu- 
tions were passed by the directors & by the 
CO. in general meeting declaring interim & 
final dividends resx^ectively, subject in each 
case to a condition that as regards members 
of the co. resident in Germany, Austria & 
Turkey, the dividend should be payable 
only out of assets in Germany, & as regards 
members resident elsewhere out of assets in 
England. By an order made on Aug. 24, 
1916, under sect. 4 (1) of the above Act, it 
was ordered that the right to transfer the 
shares held by alien enemies & to receive any 
dividends now due & to accrue duo thereon ** 
vested in the custodian, & the shares were 
transferred into liis name in due course : — 
Held : the resolutions, so far as tliey provided 
for payment only out of assets in Germany, 
were void as against the custodian, & the co. 
was liable out of any assets in its hands to 
pay him the amounts of the dividends, 
whether declared before or after the vesting 
order. — Aramayo Francke Mines, Ltd. v. 
Public Trustee, [1922] 2 A. C. 406 ; 91 
L. J. Ch. 643 ; 127 L. T. 661 ; 38 T. L, R. 
756 ; 66 Sol. Jo. 011, H. L. ; affg. S. C. suh 
nom. Re Aramayo Francke Mines, Ltd., 
[1921] 1 Ch. 075, C. A. 


537c. Part of trust income — Payable to 

enemy.] — (1) Held: sect. 2 (1) of the above 
Act related only to moneys payable under 
contractual obligations arising out of loans, 
partnership or membership of a co,, not 
to trust income payable by trustees to an 
enemy even when the income was derived 
from dividends on shares. 

(2) By his will a testator, who died in 1901, 
bequeathed his estate upon trusts whereby 
the residue & the proceeds of sale thereof 
were to go in equal shares to his children ; & 
he directed his trustees to retain the share 
of each of his daughters upon trust during 
the life of the daughter to pay the a^^al 
income to her for her separate use without 
power of anticipation & until she should do 
or suffer any act or thing whereby the same, 
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if payable to bei* absolutely or any part 
thereof, might have become payable or for- 
feited to or vested in any other person. In 
the event of a forfeiture under this pro- 
vision the income was given upop a dis- 
cretionary trust during the remainder of the 
life of the daughter, & subject thereto the 
daughter’s share was to be held in trust for 
her children &; issue as therein mentioned. 
One of the testator’s daughters had inter- 
maiTied with a German in 1908, & had since 
resided in Germany. Since the coming into 
force of the above Act, the trustees had 
accumulated the income of her share, which 
amounted on Jan. 10, 1920, the date of the 
ratification of the Tretfty of Peace with 
Germany, to about £4,000 : — Held : the 
daughter’s life interest was not determined 
on the coming into force of the above Act, 
but ceased on .fan. 10, 1920, by reason of 
tJie Treaty of Peace charge, the accumula^ 
fcions of income up to that date were subject 
to the charge.— ife Haixenstein, Halsted 
y. Blank, [1922j 1 Ch. 355 ; 91 L. J. Oh. 
120 ; 127 L. T. 58 ; 3S T. L. B. 313 ; 66 
Sol. Jo. 299. 

237 d. -- — Liability of custodian for super tax.] — 

Jhoport^v belonging to an enemy which is 
paid to or vested in the custodian under the 
above Act is, pending its disposition by Order 
in Council after tlie termination of the wai*, 
rrjmoved from the control beneficial owner- 
ship of the enemy. During the interval the 
beneficial ownorslup is in statutory suspense 
or abeyance, tiie custodian having mc3an- 
while limited powers of dealing with the 
property. 

When war broke out in 191 4, M., an enemy 
within the Act, owmod real estate in England 
& shares ^ securities in British cos. By 
orders unde]' sect. 4 of the Act the real estate, 
shai’os & securities were vested in the cus- 
todian. The Hx^ecial Oomrs. for Income Tax 
assessed tlie custodian to super tax as agent 
or j'ecoiver for AI. The custodian disputed 
the legality of the assessment ; — Held : (1) 
Al.’s beneiicial ownersldp of the property 
iiaviug ceased on the making of the vesting 
orders, the prolits ^ gains received by the 
custodian >vere received by him in respect of 
AL, btj-i did not in his hands belong Ix) Al. ; 
he did not receive or hold them as agent or 
receiver c>r trustee for AI. within 5 & 6 Viet, 
c. 35, 8. 41, iVi, therefore, he was not liable 
to be assessed to super tax ; (2) as M. could 
not., after the war, ask to receive back the 
X)rox)eriy except on the footing that a sum 
equal to the amount of super tax which, but 


for the wa*, he would have been liable to pay 
wae paid, th^ custodian must, under the dis- 
cretion given to the ct. by sect. 5 (1) of the 
Act of 1914, pay that sum to the Oomrs* as 
analogous to payment of a debt under 
sect. 5 (2), — jF?^ MtiNSTism, [1920] 1 Oh. 268 ; 

J. Oh. 188 ; 86 T. L. R. 178 5 64 Sol. 
Jo. 309. 

'A8 to (1) Befd. Be Ferdinand, Ex-Tsar of 

Bulgaria, [19211 1 Oh. 107. 

Application to court — ^Rectification 

of register of shareholders,] — Shares belong- 
ing to an alien enemy were after the declara- 
tion of war vested in the PubHo Trustee & 
sold by hi m . A four-day order was obtained, 
directing the co. to rectify the register of 
members, but that order was not complied 
with. The solrs. to the co. stated in corre- 
spondence they had the books of the co., 
but that all the directors & secretary had 
resigned : — Held : the Public Trustee was 
entiGed to an order to carry out the transfer 
of the shares . — Re MANraoT Rubber Planta- 
tions, Ltd. (1919), 63 Sol. Jo. 827. 

240. Add. Ciiaiion B. & C. R. 171. 

Add. Annotation : — ^Refd. Meyer v. Faber 
(No. 2), [1923] 2 Ch. 421. 

241. Add. Annotations : — Consd. Central India 
Mining Co. v. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 753 ; Ee Deutsche Bank 
G-^ondon Agency), [1921] 2 Ch. 291. Retd. 
Jebara v. Ottoman Bank, [1927] 2 K. B. 254. 

253. Add. Annotations : — Consd. Rodriguez v. 
Speyer, [1919] A. C. 59. Mentd. Johnstone 
V. Pedlar, [1921] 2 A. C. 262. 

254. Add. Annotatimis : — Hefd. Rodriguez v. 

Speyer, [1919] A. C. 69 ; Ee Ferdinand, 
Ex-Tsar of Bulgaria, [1921 ] 1 Ch. 107. 

256. Add. Annoiations : — Refd. Rodriguez v. 
Speyer, [1919] A. C. 69; Johnstone v. 
Pedlar, [1921] 2 A. C. 262. 

257. Add. Annotation : — As to (2) Refd. Johnstone 
v. Pedlar, [1921] 2 A. C. 262. 

259. Add. Annotations : — Folld. Krauss v. Krauss 
&; Orbach (1919), 35 T. L. R. 637. Refd. 
Procurator in Egypt v. Deutsches Kohlen 
Depot Gesellschaft, [1919] A. C. 291. 

260. Add. Annotations : — Refd. & Ferdinand, 
Ex-Tsar of Bulgfuda, [1921] 1 Ch. 107 ; 
Be Sutherland, Bechoff v. Bubna (1921), 65 
Sol. Jo. 613. 

261. Add. Aymotation : — Refd. Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 

261a. Suit for dissolution of marriage.] 

— An alien enemy, who has been registered 


PART in. SECT. 2 . SUB-SECT, 3.— A. 

250 vii. PlaiuHj) comptlled to 

sue to efttahUsh eaveai .] — An alien 
enemy, uuleHS ho bo witliiu tlio realm 
by tlu) lloeno© of iho Kinpr, catniot sue 
in oiir cts. oithor by himselt or by any 
poi'Hon on his behalf until peace 
roatorod, 

Whoi’G a mimiclpality, havingr Bold 
laud for taxes, eervoR notice on the 
owner to take proooodlagrs on a caneat, 
thereby comp^lhtfir Mm m proceed 
to t^stabUsb It, the owner, if an alien 
enemy, Hhould be treated, to some 
extent at lea*it, as in the poaition of 
an alien enemy who is deft, to an 
twjtton. Therefore the action should 
not be dlamiaaed on the gj*ound that 
pltf. it! an alien enemy, for therefrom 
a discharge of an order continuing the 


cave(jU & a dlncharg'o of the cewtai 
would follow. — IlWVBJNTLOW-CRrMINIL 
V. BTREAMSTOWN IlTT»An Munici- 
I'AUTV. No. 611, [19171 3 W. W. H. 
546; i7 D, L. H. 394 : myd.. [1920] 
1 W. W. n. 678 ; 62 D. L. R. 266; 
15 Alta, L. K. 204.~~€AN. 

260vi{i. .1 — ^An alien enemy 

cannot eaforco oivU rights in a British 
ct during the period of hoktiUtiefi, — 
Siiusi V. Hkbmansbkro Mission 
Society (1916), 37 N. L. R. 409.— 
S. AF. 


within the above Proclamation, is 
entitled to bring & maintain an action 
In any ct. in Ontario. — BAisro v. 
Hoiainoibr Consoliuatbu Ooxa> 
MiNBS, ltd. (1918). 41 0. h. R. 61 ; 
13 O. W. N. 206.— CAN. 

2&0 y, — — Christian Ar- 
menian .] — The cts. of the provtnoe of 
Quebec are open to a Christian Ar- 
menian speolally exempted , imder 
Order In OouncU of Nor. 20, 1914. — 
Bap 0. PiOAEtP (1919), 20 Q. P. R, 
179.— CAN. 


256 1, For ** Proolamation of Augnst 
13, 1914*' read ''Proclamation of 
August 15, 1914." 

250 jv. .1 — An alien 

resident In Ontario, although his 
is at war with ours, so loi]«,a8 
he conducts himself peaceably, « is 


tl. Aciion tmder ^l^amilUs Vompmsa- 
Hon Act .] — ^An action brought under the 
above Act, for the beneht of the mother 
of deceased, she being an alien enemy, 
cannot he maMtatoed.---<JEratmij8 n. 
BBmsH CotUBiBU Eubotrto Ey, Oo„ 
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as such & is domiciled in England, has a right 
to bring a ^tition for the dissolution of his 
marriage**-~^KBAt7S0 {otherwise} Pes Sauces 
P'Epinoix) V. Krauss (otherwise DBS 
Saixes D’Epinoix) So Orbach (1919), 35 
T, L. B, 637 5 63 Sol. Jo, 760. 

276. Add, Annotation ReW. Stoeck v. Public 
Trustee, [1921] 2 Oh. 67, 

260. Add, Annotation: — Consd, Rodriguez v, 
Speyer, [1919] A. 0. 59. 

Delete the cross-reference following this case. 

280a. Effect of peace — ^Treaties of Peace So con« 
sequent Orders — Right to sue after restoration 
of peace — Cause of action arising during war.1 

— In an action for infringement defts. alleged 
{inter alia) that, at all material times, pltf. 
had been residing on caorying on business in 
Germany ; that, having regard to the Treaty 
of Peace, art. 309, or, alternatively, under 
the common law, he could not sue ; & that, 
at the dates of the alleged infringements, the 
patent had been vested in the custodian 
under Trading with the Enemy Amendment 
Act, 1916 (c. 105), So pltf. could not maintain 
the action : — Held : pltf. could not maintain 
the action because (1) at the date of the 
alleged infringement, he had been a “ hostile 
person ” within the General Vesting Order 
made under Trading with the Enemy 
Amendment Act, 1916, So the patent had 
been vested In the custodian, So the Divesting 
Order had not transferred to pltf. a right of 
action that had accrued to the custodian ; 
(2) the case fell within the Treaty of Peace, 
art. 309 . — ^Wiujerman v. Berk (P. W.) So 
Co., [1925] Oh. 116 ; 94 L. J. Oh. 136 ; 132 
L. T. 534 ; 41 T. L. R. 50 ; 42 R. P. 0. 79. 

,] — See^ also, original volume, Nos. 202, 
269, 270. 

2gob. Debt Incurred by neutral.] — 

Deft., a Norwegian subject, living in England, 
incurred a debt to pltfs., an Austrian co., 
before the outbreak of war. After the 
Treaty of Peace pltfs. sued deft, for the 
amount ; — Held : although the claim was 
against a neutral subject, yet, as Treaty of 
Peace Order, s. 7, made the debt payable to 
the administrator So transferred to him all the 
rights of the creditors, pltfs, had no right to 
bring the action.— Josef Inwau) Act. v, 
Pfeiffer (1927), 43 T. L. R. 399, 0. A. ; affd. 
(1928), 44 T. L. R. 362 ; 72 Sol. Jo. 205, 

Annotations German Prtmerty Administrator v. 

Knoop (1932). 49 T. L. R. 109. Rrfd. Hollai ' 

Property Administrator. 1193 7] 2 All E, R. J 


288. Add, Annotation : — Refd. Rodriguez v, 
Speyer, [1919] A. 0. 59. 

291. Add. Annotation : — Refd. Rodriguez v. 
Speyer, [1919] A. C. 59. 

293. Add. Annotation : — Consd. Rodriguez v, 
Speyer, [1919] A. O. 69. 

295. For ** but not to a counterclaim,’^ read “ but 
not a coimterclaim,’* 

Citation For “ 34 R. P. O. 332 read “ 34 
R, P. 0. 339.^’ 

297. Add, Annotation : — Refd, Rodriguez v, 
Speyer, [1919] A. C. 59. 

299. For existing citations read : — 

[1915] 3 K. B. 154 ; 84 L. J. K, B. 1800 ; 

113 L. T. 590 ; 31 T. L. R. 404, C. A. 

Add, Annotation : — Refd. Richardson v. 
Richardson, [1 927] P. 228. 

300. For “ No. 299, ante,'" read “ (1914), 31 
T. L. R. 83 ; 59 Sol. Jo. 147.” 

Add. Annofatioji : — Refd. Richardson v, 
Richai'dson, [1927] P. 228. 

303. Add. Annotations : — Consd. Tie Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Oh. 107. 
Refd. Aksionairnoye Obschestvo A, M. 
Luther v, Sagor, [1921] 1 K. B. 450. 

Add. Annotations: — Consd. Rodriguez v, 
Speyer, [1919] A. 0. 59. Refd, Erttd Bieber 
V, Rio Tinto Oo., etc., [1918] A. 0. 260 ; lie 
Badisohe Co., Bayer Co., etc., [1921 ] 2 Ch. 331. 

306. Add. Citations [1919] A. C. 59; 88 U J. 

K. B. 147, H. L. 

310. Add, Annotation :—As to (1) Apprvd. Rodri- 
guez i\ Speyer, [1919] A, C. 59. 

313. Add, Annotation :~~nQta, Rodriguez v. 
Speyer, [1919] A. C. 59. 

316, Add, Annotations : — As to (1) Refd, Rodri- 
guez V. Speyer, [1919] A. 0. 59. As to (2) 
Consd. Rodriguez v. Speyer, [1919] A. C, 59. 

318. Add. Annotation : — Refd. Central India Min- 
ing Co, V. SoC. Colonialo Anversoise, [1920] 
1 K, B. 753. 

820. Add. Annotation :—nM, Rodriguez v, 

Speyer, [1919] A. C. 69. 

322. Add. Annotation : — As to {!) Refd. Rodriguez 
V. Speyer, [1919] A. C. 59. 

329. Add. Annotation Refd. Rodriguez v. 

Speyer, [1919] A. C. 59. 


274 iii. War Measures 

Act .] — PRlUAtAN V, PlOHE (1018), Q. R. 
64 8. 0. 170; 41 D. L. B. 147; 24 
E. de J. 438.— CAN. 

27611. — .3 — ^A man of 

Austro-Hungarian natlonaUty came to 
Canada after the outbreak of the war. 
Sc registered as an alien enen^. In 
riolamon of the law, he loft Canada 
wltliout an exetxt, Sc on his return was 

g roseouted & fined. In Deo. 1917, 
6 was arrested under the Ihumgration 
officer's warrant. Hla application tor 
a writ of habeas corpus was refused 
on the following grounds i (1) he was 
an alien enemy, « could not, without 
the King's protection, sue In His 
Majesty's ct. ; (2) he waa not within 
the proclamation conferring pro- 
tection upon alien enesniee ; (8) had 
he been wlthla the protection of the 
pi^xdamatlon* he lost his rlgha by 


violation of the terms upon which 
protection was granted; (4) the ct. 
had no right to deal with the applica- 
tion without the consent of the Minister 
of Justice . — Re GovrESMAK (191^h 
29 Can. Crlm, Oae. 439 ; 41 O. h, ll, 
647 ; 13 0. W. N. 344.— CAN, 

PART in. SECT. 2, SUB-SECT. 3.— C. 

292 ii. .] — An alien enemy, who 

is sued by a British subject In a 
British ct. is entitled to be hoard In 
defence.— Union Bank v. Lohmann, 
[1919] V. h, K. 418.— AUS. 

292 ill. ,3 — An alien enemy who 

Is sued has a right to defend the action 
& to appeal against any decision, final 
or interlocutory, that may be given 
against him. 

Whore a municipality served notice 
on the owner of land, sold for taxes, 
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o take proc<?edlngs on a carcaf , there by 
ompeUing him to proceed to o^^tabHah 
b : — Held ; the owner, boiog an alien 
uemy, should he treal-ed being in 
he position of an alien enemy di'h^na- 
ng an action, & the action fliionld not 
}0 dismisaed. — RF:T7r,NTiiOW-C^RiAj inip 

I. S'nilfiAMSTOWN RUKAL MUNICirA.ljITY, 

1920] 1 W. W. rt. 577 ; 52 1>. h- Jh 
!Gfi : 15 Alta. L. R. 204 ; affy., 11917] 
I V. ll. 546; 37 1). L lb 394.— 

!AN. 

>ART III. SECT. 2, SUB-SECT. 3.-D. 

804 i. Proceedings hy partnership^ 
'inemy partners .} — Jf one of the 
jartners in a firm is an alien enemy, 
lelther he nor Mb partner, who does 
>ot bear an enemy character, can 
^,cover money owing io tlie firm.— 
lAJi An Jon v. Awdul Jaul Kuan 
1920), I. h. R. 1 Lah. 276.— IND. 



Casas 332—395. 


English and Empire Digest Supplement, 


Part IV. — Trading and Communicating with the Enemy. 


832. Add. Annotation : — Held. Jebara v. Ottoman 
Bank, [1927] 2 K. B.264. 

336. Add. Citation: — sub nom. B. v. Db lA Motte 
(1781), 21 State Tr. 687. 

847. Add. Annotation : — Consd. Casdagli v. Cas 
dagli, [1919] A. C. 146. 

351. After the words “ was void ’* at the end of 
the paragraph in original volume add 
“ ; (2 ) in the circumstances the indorsement to 
pltf . conveyed to him a legal title in the biUs, 
on which ho might sue after the return of 
peace.” 

359. Add. Annotation : — Held. Rodriguez v, 

Speyer, [1919] A. C. 59. 

863. Add. Annotation : — Held. Rodriguez v. 

Speyer, [1919] A. C. 59. 

370. Add. Annotation : — Held. Casdagli v. Casdagli, 
[1919] A. C. 145. 

871. Add. Annotations : — Held. Re Badischo Co., 
Bayer Co., etc., [1921] 2 Ch. 331 ; Jobara v. 
Ottoman Bank, [1927J 2 K. B 254. 

374. Add. Citation : — 13 Asp. M. L. C. 484. 

375 a. Deportation order.] — Nelson v. R., 

[1928] W. N. 197, P. C. 

376. Add. Annotation: — As to (1) Refd. The 
Ambatielos, The Oephalouia, [1923] P. 68. 

379. Add. Annotation : — Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 

383. Add. Annotation : — Refd. Jebara v. Ottoman ’ 
Bank, [1927] 2 K. B. 254. 

389a. — — What amounts to assignment — 
Abandonment by enemy Insured to neutral 
insurer.] — In 1916 a firm in Germany 
despatched to a firm in L»ima, both con- 
signors & consignees being at that date 
enemies within the meaning of the Trading 
with the Enemy Acts, a parcel of diamonds 
by a Dutch steamship sailing from Amster- 
dam, the diamonds being insured against 
war and other risks with a Swiss insxiranco 
CO. The British authorities, acting under 
the Reprisals Order of Mar. 11, 1915, required 
the Dutch vessel to put in to Kirkwall, where 
lier cargo was examined, &> the diamonds 
being found they were in due course placed 
in the custody of the Marshal of the Prize 
Ct., which, in Feb. 1918, ordered their 
detention & sale. After that order was 
made, but before the sale was carried out, 
the assured gave notice of abandonment of 
the diamonds & ceded all their rights therein 
to the insurance co., which accepted the 
notice & paid the assured as for a Ix^tal loss. 


In 1919 the diamonds were sold, 
oeeds were ordered by the Prize Ot. ^ 
handed to the predecessor in title of the 
Administrator of German property to^ be 
dealt with in accordance with the provisions 
of the Treaty of Versailles & the Treaty of 
Peace Order, 1919. The Swiss insurance co. 
claiming that as a result of the abandonment 
to them by the assured the diamonds became 
their property, now sued the Administrator 
of German Property to recover the proceeds 
of the sale : — Held : the action was not 
maintainable, inasmuch as (1) the notice cd 
abandonment & its acceptance constituted 
an ” assignment ” within ” Act B.,” s. 0 (1) ; 
(2) the proceeds of sale of the diamonds con- 
stituted a ” chose in action ” within the same 
sub-sect. ; & (3) the Administrator of 

German iVoporty, as representing the Crown, 
was entitled to rely on the provisions of tliat 
sub-sect, as precluding the insurance co. 
from recovering. — Allgembinb Versiche- 
rungs-Gesellschapt Helvetia v. German 
Property Administrator, [1931] 1 K. B. 
672 ; 109 L. J. K. B. 290 ; 144 L. T. 705, 
0. A. 

389b. What amounts to “ chose In action " — 

Proceeds of sale of goods abandoned to neutral 
insurer.] — Allgemeine Versichbrungs- 
Gesellschafp Helvetia v. German Pro- 
perty Administrator, No. 389a, ante. 

392. Add. CUaiion 1 Br. & Col Pr. Oas. 605. 

392a. “ Proc. A/’ par. 7 — Goods sent to enemy 
agent for sale.] — Applts., who were Ottoman 
subjects carrying on business in England, in 
Sept. & Nov. 1915 x>osted to their agent, 
an Austrian subject, at Sha^hai packets of 
diamonds for sale on their behalf. The 
diamonds were returned to England by the 
postal authorities & were seized in the Postal 
Censor’s office in Nov. 1917. They were 
condemned on the ground that the transaction 
was a trading with the enemy : — Held : the 
diamonds were properly condemned, since 
under Trading with the Enemy (China, Siam, 
Persia & Morocco) Proclamation, 1915, 
applts.' agent was for the purpose of “ Proc. 
A,” an ” enemy ” & the transaction was a 
supplying with goods contrary to cl. 6 (7) 
of the latter Proclamation. — Salti et Fils 
V. Procurator-General, [1919] A. C. 968 ; 
88 L. J. P. 209 ; 121 L. T. 459 ; 35 T. L. R. 
679 ; 14 Asp. M. D, 0. 460, P. C. 

395. Add. Annotation : — Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 


PART IV. SECT. 2. 

366 i. For ** Van Zyl v. Prsnaah ” 
read “Van Zul v. Pienaar.'* 


PART IV. SECT. 8, SUB-SECT. 1. 

890 i. “ Act B.,** 8. 6 — AssiimmerU of 
chose in action to British flrm-^ln 
payment of debt .} — ^An Austrian Arm 
was indebted to a l^ondon firm at the 
commencement of the war. On 
Sept. 25, 1914, the Austrian firm wrote 
a letter purportingr to be an aasto- 
ment to the London firm of a debt due 
to them by B. The letter contained 
an enolosure signed by the Austrian 
firm addressed to B. amounting to a 
notice of aesignment ol the debt. In 
the following December the London 


firm forwarded It to B . : — Held : as 
the transaction of Sept. 25 amounted 
to a valid equitable aesignment pf a 
chose In action for valuable con- 
sideration, it was not Illegal as contra- 
veiling the above seot. — Grundy v, 
Broadbent, [1918J 1 I. R. 433.— IR. 

sn. Proclamation of December 12. 
1914 — Taking delivery of goods from 
enemy ships in neutral ports.] — Pltfs. 
wore a British bank carrying on 
business in Xjondon & Bombay. 
Defta. were a Arm of merchants, 
British BUbJoots, carrying on bnsiness 
In Bombay. On June 24. 1914, A., a 
German subject, drew a blU of ex- 
ohauge upon delta, in favour of pltfs. 
The bill purported to be drawn upon 
defts. against Afty bales of goods per 
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a German steamer. The bill was 
accepted by defts. on July 20, 1914, 
ayablo at the offlce of pltfs. In Bom- 
ay. The steamer reached Bombay 
just before the outbreak of war, 8c in 
order to evade capture left Bombay 
& took shelter in a neutral port. The 
bill was presented for payment on the 
due date with the shipping documents 
attached but was dishonoured by non- 
payment. Pltfs. Aled a suit on 
Sept. 30, 1915, to recover the amount 
due on the bill : — Held : pltfs. were 
entitled to succeed, as by the above 
Proclamation the consignees were 
permitted to take delivery of goods 
from enemy ships in neutral ports. — 
Motishaw 8c Oo, V. Mercantile Bane 
OF India (1916), I. L. B. 41 Bom. 666. 
— IND. 



402. Add. Annotaliom :---A8 io (1) Refd. Lebeaupin 
t>. Opispin, [1920] 2 K. B* 714. Aa io (2) ReM, 
Jie Badische Oo., Bayer Oo., etc., [1921] 2 
Ch* 331. Aa to (3) Retd. Re Badische Oo., 
Bayer Go., etc., [1921] 2 Oh. 381. 

, — j — ^Pltf. was a British subject 

carrying on business as an exporter of Man- 
chester goods to Turkey. At the outbreak 
of war between Great Biitain & Turkey deft, 
bank, a Turkish subject, was the holder of 
sight bills for the invoice amount in sterling 
of goods consigned by pltf. to Beyrout, 
which had arrived there shortly before the 
outbreak of war, & were subsequently 
delivered to the customers by deft, bank 
against payment in piastres. At the con- 
clusion of the war deft, bank claimed the 
right to pay to pltf. an amount in sterling 
representing the then value of the piastres 
which they had received in payment for the 
goods. Pltf. claimed to be paid the sterling 
amount of the bills, or, in the alternative, 
damages for their conversion : — Held : (1) as 
the bank in Beyrout accepted the payment 
in lawful money from the Syrian merchant 
& handed over the goods, it constituted itself, 
as in a question with the drawer, debtor 
for the sterling amount on the face of the bill ; 
(2) it was not every contract that was 
abrogated by the war ; it was only a contract 
which w’as still executory &: which for its 
execution required intercourse between the 
British subject & the enemy, <Sc as the con- 
tract had been partially carried out, the bills 
had been indorsed, & the bank had been 
handed them together with the indorsed bills 
of lading, from that a subsidiary contract 
arose, namely, that on payment of the bills 
the shipping documents should be handed 
over, to execute which no intercourse 
between a British subject & the enemy was 
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neceae^; & the bank was entitled to do 
what it did, & there could be no question of 
conversion, & having constituted themselves 
debtors in sterling, in sterling they must pay. 
—Ottoman Bank v. Jebaba, [1928] A. 0. 
269 ; 97 L. J. K. B. 502 ; 139 L. T. 194 ; 
44 T. L. R. 526 ; 72 Sol. Jo. 516 ; 33 Com. 
Cas. 260, H. L. ; revBg. S. 0. sub nom. Jebaba 
V. Ottoman Bank, [1927] 2 K. B, 264, 0. A. 

Annotation: — As to (2) Reid. SlmpBon r. Maurice's Exors. 

(1029), 14 Tax Caa. 680. 

403. Add. Annotation : — Retd. Larrinaga tu Soc. 
Franco- Americaine des Phosphates de 
Medulla (1923), 92 L. J. K. B. 455. 

405a. .] — For many years there 

existed in Germany works for the manufac- 
ture of dyestuffs (Farbenfabriken), belonging 
to a German concern which carried on 
business in England through agents. In 
1878 the agents were a partnership firm con- 
sisting of A. & two other persons. In 1896 
A. was the sole partner. In that year a 
limited co. was formed & registered in 
England, & in 1898 its name was changed 
to B. Co. Its original capital was £5,000, 
divided into 500 shares of £10 each of which 
A. held five shares & the German concern 
470. In 1905 the capital was increased to 
£25,000 by the issue of 2,000 new shares fully 
paid, & in 1909 it was increased to £100,000, 
by the issue of 7,500 like shares. At the 
times material the German concern held 
9,912 shares & A. twenty shares. By an 
agreement dated in 1910 between the German 
concern <& B. Co., the district of the German 
concern was defined as the whole world 
outside the United Kingdom with the 
Channel Islands the Isle of Man, & the 
district of B. Co. as the United Kingdom, the 
Channel Islands & the Isle of Man. Tlie 
German concern bound itself not to import 


PART IV. SECT, 4. 

402 V. Repayment of 

instalmenia.] — In Apr., 1914, the A. 
C50. oontrachsd to construct machinery 
for the B co. by Doc, 31, 1914. Pro- 
gress payments were made by the B. 
00 ., but none of the macliiaory was 
ever delivered. ACtor the commence- 
ment of the war, an order was, on 
Nov. 13, 1914, made under Trading with 
the Enemy Act, 1914,8. 8, appointing C. 
controller of the B. oo., & on June 13, 
1918, under Trading with the Enemy 
Act, 1911-1910, 8. 9 h, requiring the 
B. CO. to be wound up, & appointing 
O. controller. The contract was never 
completed : — Held : the contract be- 
came tiull & void as from the com- 
mencement of the war, neither the 
B. CO. nor C. was entitled to recover 
from the A. co. any portion of tho sum 
paid as progress payments. — Re Con- 
tinental (1919). 27 C. L. R. 194. — 
A US. 

402 V. .) — A contract 

between a British Arm & an Austrian 
firm, for the purchase by the latter of 
goods to be manufactured, provided 
for an extension of time for delivery 
If delay should ooour owing to causes 
boyona tho control of tho sellers. The 
price was payable by instalments, of 
which £4,620 was paid to account of 
the whole when war broke out & it 
became Illegal to implement the 
contract. None of the goods had at 
that time been doUveredT. Thereafter 
the goods were completed & sold In 
Great Britain at an enhanced price. 
Third parties having obtained a deores 
against the purohasers of the goods 
arrested money in the hands of the 


sellers of the goods: — Held: (1) the 
contract was dissolved by the outbreak 
of war ; (2) tho sum paid to account 
of the price of the goods belonged to 
the buyei*9 it was validly arrested in 
the hands of the sellers. — Davis & 
Primrose, Ltd. v. Clyde Suip- 

BUILl^INO & ENOINEERINO OO., LTD. 
(1918), 56 Sc. L. R. 24.— ^COT. 

402 vi. .1 — In May. 

1914, Scottish engineers contracted 
with Austrian shipbuilders to build 
a set of marine engines, payment to 
be by instalments. The first Instal- 
ment had been paid, but no part of 
the engines had been built when war 
broke out & further performance of 
the contract became legally Impossible. 
After the war on action brought for 
repetition of tho instalment paid ; — 
Held : as the instalment had been 



owing to a cause for which neither of 
the parties was responsible, defenders 
were bound to make restitution of 
the Instalment. — Cantibrk v. Clyde, 
[1923] S. C. (H. L.) 106 : 60 So. L. R. 
635.— SOOT. 

402 vll, Enemy Contracta 

Annulment Act, 1015.1 — A contract 
was made in 1911 for tne sale by the 
C. oo. to tho B. oo. of the whole of tho 
output of the O. CO. In Sept. 1914, 
an agreement w&b entered into between 
the parties by which the terms of pay- 
ment were varied : — Held : tho agree- 
ment of Sept. 1914, was not rendered 
null &: void by a. 3 (6) of the above 
Act, nor by Trading with the Enemy 
Act, 1914, — Broken Hill Pro- 
prietary Co., Ltd. v. Warnock (1922), 
30 a L. R. 362.--AUS, 
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402viii. .]— On Feb. 2. 

1914, deft, firm agreed to soil to pltfs, 
steel bars under a o.l.f. contract free 
Hooghly. The goods wore shipped on 
July 2, 1914, per a German steamer, 
which was subsequently captured 
with her cargo & condemned by the 
Prize Ct. : — Held : the contract under 
which the goods would be delivered 
In tho Hooghly became Impossible by 
the outbreak of war witldn Indian 
Contract Act, s. 56, & was void. — 
Madhoraju Hurdeo Das v. Sett 
(1917), I. L. R. 45 Calc. 28.— IND. 

406 i. Effect of suspensory 

cl(xusc .\ — By a contract made after the 
outbreak of war with Germany to 
supply German dyes, deft, was not to 
be liable in case of non -arrival of the 
steamers at certain ports on account 
of the state of war. The ship & the 
dyes therein were seized & con- 
demned by a Prize Ct. : — Held : (1 ) the 
contract was unenfonieable ; (2) the 
Royal Proclamation of Sopt. 8, 1914, 
put an end io the contract. — Abdul 
IIazaok e. Khakdi Row (1918), 
I. L. R. 41 Mad 226.— IND. 

sp Debtor of alien enemy — Paym<mt 
of interest in respect of transaction 
entered into before outbreak of war 
Right to repay a person 
indebted to an alien enemy had paid 
Interest in respect of a transaction 
entered into before the outbreak 
of hostilities & sought a refund of the 
amount paid for the period between 
the outbreak of hostilities & the date 
of a licence to trade obtained by the 
enemy firm: — Held: he was not 
entitled to such refund, as there was on 
suspension of interest in respect of 
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goods into B. Oo/s district except for the 
purposes of B. Co., & B. Co. bound ita^f not 
to import into the German concern’s district 
except for the purposes of the German con- 
cern. By an agreement, dated in 1912, 
between the same parties & operative for 
seven years, tlie German concern bound 
itself to sell to B. Co. & to no one else in the 
United Kingdom for sale in the United King- 
dom anilines & chemicals manufactured by 
the Gorman concern, & B. Oo. bound itself 
to buy from the German concern from 
no other manufacturer such dyestuffs. By 
unwritten agreement B. Oo. was bound from 
its inception to import only from the German 
concern. From the time of the registration 
of B. Oo. A.’s firm ceased to act as agents for 
the German concern. B. Co. sold not in the 
name of the Gorman concern, but in its own 
name, as a principal ; but it announced 
to the woi'ld on its office windows, & to its 
customers on notepaper & other documents 
& by books, catalogues & samples, that it 
was the solo importer in England of the 
manufactures of the German concern. It 
was thus brought home to the customers that 
they were buying the produce of the German 
concern as before. The new rSgime was in 
effect a continuation of the agency though 
legally the agency had ceased. The business 
of B. Oo. was conducted by A. & another 
director, both resident in England. The 
German concern supplied them with lists of 
prices to be charged by the German concern 
to B, Oo., B. Oo. making a profit by selling 
to customers at a price higher than the list. 
If an English customer offered to buy at a 
price lower than the list, the German concern 
would reduce its price to B. Oo. accordingly. 
The overwhelming shareholding of the Ger- 
man concern in B. Co. caused it to be vitally 
interested, as seller & buyer, in the contract 
between itself & B. Oo. & as seller in the 
contract between B. Oo. & its customer. 
Down to the outbreak of war between 
Englaud & Germany on Aug. 4, 1914, the 
control of B. Co., its business, affairs & acts, 
were in the hands of the German concern. 
On Apr, 1, 1914, B. Oo. entered into a con- 
tract with a British firm for a supply to the 
firm of dyestuffs, identified by letters & 
numbers as the manufacture of the German 
concern or of other German manufacturers, 
of which samples from Germany were in the 
possession of the British firm. It was pro- 
vided that any duties imposed by the 
British Govt, on the goods should be paid by 
the British firm or the price should be 
advanced accordingly. It was further pro- 
vided that deliveries or orders off the contract 
might be suspended by either party if any 
contingency should arise beyond the control 
of the parties, such fire, as accidents, war, 
strikes, or the like. The contract covered 
a period unexpired at the outbreak of war. 
At that date quantities of dyestuffs remained 
undelivered & were never afterwards de- 


livered. An order was made by the Board 
of Trade, under Trading with the Enemy 
Amendment Act, 1916 (c. 105), s. 1, foy the 
winding up of the business of B. Co., &; a 
controller appointed. In the winding up the 
British firm claimed damages for breach of 
contract in the non-fulfilment of deliveries. 
The controller resisted the claim on the 
grounds : (a) that the contract was disatolved 
at the outbreak of war, because B. Oo. was 
an enemy or of enemy character, because 
the parties contracted on the footing that 
the goods should come from Germany, Sc 
because continued existence or performance 
of the contract would involve intercourse 
with, or tend to assist the enemy ; (b) that 
owing to the suspension clause no right to 
damages had yet arisen ; (c) that the object 
of the contract had been frustrated, because 
the period of suspension was indefinite Sc 
beyond the contemplation of the parties, 
because performance of the contract was 
re vented by Govt, action or embargo, Sc 
ecause the basis of the contract wafe that 
the importation of the goods to be supplied 
should continue to be possible Sc by reason of 
war it was rendered impossible. On applica- 
tion to the ct. by the controller for directions 
whether the claim should be admitted as a 
debt due from B. Co. ; — Held : (I ) at the date 
of the outbreak of war B. Oo. assumed enemy 
character, <fc, accordingly, the contract 
became dissolved by the outbreak of war os 
being a current contract entered into with 
a CO. which eo instanii assumed enemy 
character ; (2) the abrogation of the contract 
by outbreak of war being founded on public 
policy, the presence of a suspension clause 
in the event of war did not assist the claimant, 
Sc if “ war in the clause included war 
between England Sc Germany the clause was 
void as against public policy, & the claim 
must be rejected \ (3) assuming that B. Co. 
had not assumed enemjr character at the 
outbreak of war, the claim must fail on the 
following grounds : that, the contract being 
for the supply of goods to be obtained from 
Germany, further performance on the out- 
break of war involved intercourse with the 
enemy Sc became illegal accordingly; that, 
the contracts having been made on the basis 
that the existing commercial conditions 
would continue & that the basis having 
ceased to exist by outbreak of war between 
England Sc Germany, the commercial object 
of the contract had been frustrated, Sc the 
contract was dissolved at the outbreak of 
war ; (4) the suspension clause was not 

intended by the parties to apply to war 
between England Sc Germany ; (5) the 

doctrine of frustration applied to contracts 
for the sale of unascertained goods . — Be 
Badisohb} Oo., Ltd., Be Bayer Co., Ltd., 
Be Gribjshbjim Blbktron, Ltd., Be Kalle Sc 
Oo., Ltd., Be Berlin Aniline Oo., Ltd., Be 
Mbister Lucius Sc Bruning, Ltd., [1921] 
2 Oh. 831 ; 91 L. J. Oh. 133 ; 126 L. T. 466. 


such trausactious duriug that period.— 
Valli Mahomkp Abu BertUot.u 
Kkxp (1019), L L. R. Bom. 1.— IND. 


sq. ErecliQn of ^ncuihinefy^Replaee- 
mem. of ^feotive parUA — In Mar. 1913, 
reaps, ooutraoted to supply A ©root 
oertaiu maohlnery for applt. In Mar. 
1914, the maohlnery was erected, St In 


June, 1914, It broke down. By an 
agrooment made in Jan. 191$, reaps, 
agreed to raplaoe the defective parte, 
Sc did so in Apr. 191$. Shortly after- 
wards the inaohinetT again broke down. 
In Jnly, 1915, reaps, were declared to 
be a CO. ** managed or controffed, 
directly or indiraotly, by or under the 
Ittfluenoe of, or carried on wholly or 
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mainly for the benefit or on behalf of 
persons of enemy nationality ** • 
Held ; the agreement of Jan. 1915, 5C> 
subject to the exoeptlou in Enemy 
Uontraots Annulment Act, 1916, 3 (5), 
the agreement of Mar. 1913, were null 
St void. — ^S tbnby MiTxioiPiL Oouiron;. 
V, ApsTKaixAis: MxTAh Oo., Ltd. (1926), 
97 0. L. R. 650.-r-AUS* 
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400. AM^ 8Ub nom. Faiao 

KittJPP Akt. V. Oeoonhra Iron Orb Oo., 
liTB. (lOW, 88 U J. Oh. 804; 120 L. T. 
380 I 36 T. I.* R, 234, H. !». 

408. Add^ AnnoiaMons :--^A6 io (1) FoUd. Fried 
Krupp Akt. V, Orconera Iron Ote Oo. (1919), 
88 L. Jt Oh. 804. Held. Central India Mining 
Oo. V. Boo. Colonial AnV'ersoiee, [1920] 1 K. B. 
763 ; He Badische Oo., Bayer Oo., etc., 
[1921] 2 Oh. 331 ; Larrinaga v. Soc. Pranco- 
Amerioaine des Phosphates de Medulla 
(1922), 88 T. L. R. 739; Jebara v. Ottoman 
Bank, [1927] 2 K. B. 264, Ab to (2) Held. Re 
Badieche Oo., Bayer Oo., etc., {1921] 2 Oh. 
331. Aa 10 (3) Held. Guaranty Trust Oo. ol 
New York v. Hannay, [1918] 2 K. B. 623. 

409. Add. Anno^<adton ; — Held. Re Badische Co., 
Bayer Oo., etc., [1921] 2 Oh. 331. 

409a. — Effect ot Treaties ol Peace & 

eonse(|uent Orders.] — Rowe Brothers & 
Oo., Ltd. v. Lindgbns (1920), 36 T. L. R. 247. 
Add* Annotation: — Aa to (1) Held. Re 
Sutherland, Bechoff v. Bubna (1921), 66 

412. Add, Annotation : — Held. Re Badische Oo., 
Bayer Co., etc., [1921] 2 Oh. 331. 

412a. Insurance policy — Effect ol Treaties ol Peace 
& consequent Orders.] — Excess Insurance 
C o., Ltd. v. Mathews (1925), 31 Com. Oa». 43. 

413. Add, Annotation: — Aa to (2) Held. Matthey 
V, Curling, [1922] 2 A. C. 180. 

416, Add, Annotations : — Consd. Simpson v, 
Maurice’s Exors. (1929), 14 Tax Gas. 580. 
Held. Naylor, Benzon v. Krainische Industrie 
Glesellsohaft, [1918] I K. B. 331 ; Pried Krupp 
Akt. i>. Oroonera Iron Ore Oo. (1919), 88 
L. J, Oh. 304 ; Re Ferdinand, Ex-Tsar of 
Bulgaria, [1921] 1 Ob. 107 ; Re Rush, Warre 
V. Rush, [1923] ] Oh. 56. 

418, Add, Annotation : — Held. Rodriguez v, 

Speyer, [1919] A. 0. 59. 


4l9a. Property otherwise subject to con- 

fiscation*] — ^THe Debrgarden (1747), cited 
' in 1 Oh. Rob. at p. 202 ; The St. Philip 
U747), cited in 8 Term Rep. at p. 666 ; The 
Elizabeth (1749), cited in 1 Oh. Bob. at 
p. 202 ; Tbe L*At>Y Jane (1749), cited in 
1 Oh. Rob. at p. 202 ; The Bingende 
Jacob (1760), cited in 1 Oh. Rob. at p. 202 ; 
The Jiotrouw Louisa Margarktha (1781), 
cited in 1 Oh. Rob. at p. 203 ; The Oompte 
BE Wohronzopf (1781), cited in 1 Ch. Bob. 
at p. 205 ; The Expedite van Boterdam 
(1782), cited in 1 Cli. Bob. at p. 206 ; The 
Bella Gdtdita (1785), cited in 1 Ch. Bob. 
at p. 207 ; The Eenigheid (1795), cit^d in 
1 Oh. Bob. at p. 210 ; The Fortuna (1795), 
cited in 1 Ch. Bob. at p. 212 ; The Preedbn 
(1795), cited in 1 Oh. Rob. at p. 213 ; The 
William (1795), cited in 1 Oh. Rob. at p. 
214. 

-.] — See^ alaOf Nos. 309 -371, ante, 

1 424. Add. Annotation: — Held. Johnstone 
Pedlar, [1921] 2 A, 0. 262. 

426. Add. Annotation : — Held. Johnstone v. 

Pedlar, [1921] 2 A. 0. 262. 

429. Add. Annotation: — Afr to (1) A; (2) Held. 
Casdagli v, Oasdagli, [1919] A. 0. 145. 

440a. .] — La Flora (1805), 6 Ch. Rob. 1 ; 

1 Eng. Pr. Cas. 615 ; 105 E. R. 828. 

446. Add. Annotat.iort : — Aa to (1) Held. The 
Rannveig, [1922] 1 A. 0. 97, 

460. Add. Annotation : — Hefd. Casdagli v, Cas- 
dagli, [1919] A. 0. 145. 

493a, ,] — Where a licence is granted for 

a voyage to a hostile country, to continue in 
force till a given day, if the voyage is bond 
fide begun before that day, it continues to 
be protected by the licence, though delayed 
beyond the day by stress of weather or other 
accident over which the assured have no 
control. — Gboning v. Crockett (1811), 3 
Camp. 83 ; 170 E. R. 1313, N, P. 


Part V, — Acquisition of 

516. Before this case add See note to Part I., 
ante,^^ 

620. Add. CUation ;-~26 Oox, 0, 0. 211, D. 0. 

Add. Annotation : — Consd. Morkwald v, A.-G., 
[1920] 1 Oh. 348. 

520a. .] — A natural-bom German sub- 

ject left Germany in 1 878 & went to Australia, 
where, in 1908, he took the oath of allegiance 
to His Majesty A was granted under the 
powers of the Naturalisation Act, 1908, a 
certificate of naturalisation by which he 


British Nationality. 

became entitled to all political A other rights, 
powers, A privileges to wliich a natural -born 
British subject is entitled in the Common- 
wealth. He subsequently became a resident 
in London A was charged A convicted for 
that, being an alien, he had failed to furnish 
to a registration officer the particulars re- 
quired by Aliens Restriction (Consolidated) 
Order, 1916, A his conviction was afterwards 
upheld by a Div. Ct. In an action brought 
by pltf. against the A.-G. for a declaration 
that he was no alien in England, but a liege 


FART IV, SteOT. 6. SUB-SECT. 1, 
420 1. NeceaaUv for licence — How 
given — Approval of contract by officer 
eiUruMed to grant licence, )r^Beld : the 
fact that a contract had been approved 
by the officer who was de facto entrusted 
by the Crown with the exercise dr the 
prerogative to grant Ucenoes to trade 
with the enmy was an answer to 
proseontiona for trading with the 
enemy. — B onohob v, SOHBOBBBra 

{1916), 22 0. L. B. 362.— AUa. 


FART V, SECT. 3. 
61$ !L — - Ohm 


iloea ioi 


apply to an Infajit whose mother by 
her subsequent marriage to a natural- 
ised British subject has hefrself beoomo 
a British subject but has not, while 
a widow, obtained a oertifleate of 
naturalisation in the United Kingdom. 
— Jebobb V, Pbarob (1920), 27 

0. L, R, 626.— AUS. 

ft. OommonweaUk Naturtaiaation 
Ac^, 1903-1917, 8 10— 
etvCta of man ncUuraliaed under Natur- 
alieation Act, 1870 (e, 14).] — The above 
soot, does not apply to a child whose 
mother has mamed a man who was 
naturalised under Naturalisation Aot, 
1$70 (o, U). — JgnoNB V, Pbaboe 

( 1920 ). n a L. E. 
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sa. Naturalisation Act, R, B, C,, 
1906 (c. ny^Btatus of naturaJued 
persons ,} — An alien naturalised in 
Canada under the above Act acquires 
the status of a British subject , — Re 
SohVANG, [1918] 8 W. W, R. 876 ; 
43 D. L. R. 549.— CAN. 


V i. Naturalisation Acts— ^Fitness of 
applicant — Previous coTWiction .'] — The 
fact that appot. had several years 
before undergone a sentence of 
Imprisonment in default of paying a 
fine for supplriug intoxioatlxig liquor 
to an Indian is not a bar to his olalxn 
for naturalisation under the above 
Acts . — Re Bbssnik (1920), 68 B. L. B. 
033 ; 34 Can. Grim. Oas. 167.— CAN. 
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subject of His Majesty the King, & entitled 
to the protection -of His Majesty the King in 
all parts of His Majesty’s Kingdom^ & 
Dominions : — Held : neither the taking of 
the oath of allegiance alone, nor the taking 
of the oath coupled with the grant of the 
certificate in Australia, made pltf. a British 
subject in the United Kingdom, & he was, 
therefore, an alien when in the United King- 
dom, & the declaration must be refused. 
Pltf. was at least to this extent to be regarded 


Part VI. — Loss of 

532. Add, Annotation : — An to (2) Consd. Re Ross, 
Ross V. Waterfield (1929), 46 T. L, R. 61. 

533. Add, Annotations : — Consd. Fasbender v> 
A.-G., [1922] 1 Ch. 232. Refd. Re Chamber- 
lain’s Settlement, [1921] 2 Ch. 523 ; Fas- 
bender V, A.-G., Kramer v. A.-G., [1922] 2 
Oh. 850. 

530. Add, Citation .•—20 Cox, C. C. 177, D. 0. 

537. Add, Citations L. G. R. 764 ; 26 Cox, 
C. C. 244, D. C. 


as an alien, that he was a person so described 
in British Nationality dc Status of Aliens 
Act, 1914 (c. 17), & for the purposes of that 
Act. He was a person entitled under that 
Act to apply as an alien for & to have granted 
to him in the United Kingdom a certificate 
of naturalisation. — Markwald v, A.-G., 
[1920] 1 Ch. 348 ; 89 L. J. Ch. 225 ; 122 
L. T. 603 ; 36 T. L. B. 197 ; 64 Sol. Jo. 239, 
C. A. 


British Nationality. 

538. Add, Annotations : — Consd. Fasbender v, 
A.-G., [1922] 1 Oh. 232. Refd. Re Chamber- 
lain’s Settlement, [1921] 2 Ch. 633 ; Fas- 
bender V, A.-G., Kramer v, A.-G., [1922] 2 
Ch. 850; Kramer v. A.-G., [1923] A. C. 
628. 

‘ 538a. — : — British woman marrying alien — In time 
of war.] — Fasbenper r. A.-G., Kramer v. 
A.-G., No. 49d, ante. 


Part VIII.— Immigration and Expulsion of Aliens. 

540. Add. Annotation ReW. .rohnstone v. Pedlar, 541. Add. Annotation Reid. Johnstone v. Pedlar, 
[1921 ] 2 A. C. 262. J 2 A. C. 262. 


PART VI. 

fib. Jievocation — Whether recaons need 
be siaieAi .] — A revocation of a cer- 
tificate of naturalisation need not state 
the roasons of the Governor-General. — 
Misykr V. PoYNTON (1920), 27 C. L». R. 
430.-— AUS. 


80 , Effect of Treaty of Peace 

with Gertnany.] — Art. 278 of the above 
Treaty does not affect the right of the 
Governor-General to revoke the cer- 
tificate of naturalisation of a natural- 
born German subject. — Mkyeb v, 
POYNTON (1920), 27 G. L. R. 430,— 
AUS. 


sd. Declaration of inleixiion to be- 
come citizen of foreign State .] — By 
going to the United States & there 
making a dtxjlaraiion of Intention tx) 
become a citizen of that country, a 
person of Gorman birth naturafisod 
In Canada does not cease to bo a 
British citizen. — Newman (or Neu- 
man) V. Buadshaw, (1917J 1 W. W. R. 
1223; 23 B. C, K. 492.— CAN. 

634 i. liritish Nationality d: Stattis 
of Aliens Actf 1914 (c. 17) — Declara- 
tion of alienage — Effect cm liability 
under Military Service Ads .] — A 
natural -bom British subject who is 
also am American subject, & has been 
duly called up under Military Service 
Act, 1910, SB. 3, 11, is not relieved 
from his obligation to serve by a 
declaration of alienage under British 
Nationality Sc Status of Aliens Act, 
1914 (o, 17). — Be Houne, [19191 

N. Z. L. R. 190.— N.Z. ^ 


- PART VIII. 

640 lx, - — - Son of domiciled China- 
man ,] — The doraioll gained by a China- 
man in Canada was held not avail- 
able for the benefit of his son, twelve 
years of age, who had lived his life- 
time in China, so as to rive the son 
Canadian domicil. — Be WONO Buky 
Mono. [1921] 3 W. W. R. 122.— CAN. 

640 X. Son of nabvetedised Rus- 

sian.]— -A. Russian, an insane person, 
was held for deportation tinder Im- 
migration Aot (Consolidation), 8. 3, 
His release woe applied for on the 


ground that iiis father had been 
resident in Canada for a number of 
years & had been naturalised there, 
Sc that the domlcli of the father 
applied to the son : — Held : the son 
had no domicil In Canada Sl was 
expressly prohibited from landing 
under the Immigration Act. — Be 
Lipstein, [1923] 2 D. L. R. 1055 ; 56 
N. S. R. (G. Sc R.) 292.— CAN. 

e (p. 19.3) i. .1 — A deporta- 

tion order made by on immigration 
officer, when tbero is no Board of 
Inquiry In the vicinity of the port of 
entry, must show on the face of it 
that there was no such Board there. — 
R. V. Bannstead, Ex p. Hianson, 
Ex p. Moller (1920). 66 D. L. H. 
287.— CAN. 

af. Immigration Act, 1901-1920 — 
Prohibited immigrant — Onus of proof — 
Evidence of prosecution incomplete .] — 
Where, on a prosecution under sect. 6 
(2) of the above Aot, the prosecution 
proves some only of the relevant facts 
Sc does not complete them so os to 
enable the tribunal to come to a con- 
clusion one way or the other, the aver- 
ment that deft, is an Immigrant Sc has 
entered the Commonwealth vrlthln 
three years before failing to pass the 
dictation test is, under sect. 6 (3), to 
be deemed to be proved In the absence 
of proof to the contrary by the per- 
sonal evidence of deft. — GABRI ee v. 
An Mook (1924), 34 C. h, K, 691 ; 31 
Argus L. R 84,— AUS. 

sj. Person horn in Atis- 

Iralia returning from ohroaif.]— Where 
a person bom in Australia has left tlie 
Commonwealth, the question whether, 
when be attempts to re-enter the 
Commonwealth, he Is an immigrant 
within the above Act depends on 
whether he is as a fact coimng back 
to Australia as to his homo. — Donoiiob 
V. Wong Sau (1925), 36 0. L. R. 404. — 
AUS. 

fik. Application to Immigration 

effter date of enactment,] — Appft., an 
alleged prohibited immlmnt, entered 
the Cbmmonwdalf^ not later than the 
year 1906 & the dictation tost, which 
he failed to pass, was applied to him in 
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the year 1930. No substantive evi 
clenoe was adduced that applt. bad 
evaded an officer, the only ertdence of 
this fact being the averment thereof 
contained in the information : — Held : 
B. 5 (1) (a) of Immigration Aot, 1901- 
1925, only operates & applies to immi- 
grants who enter Australia after the 
date of its enactment. — An You v. 
Gleeson (1929). 43 C. L. R. 689; 4 
A. L. J. 160 ; (1930), Argus h, R. 273. 
—AUS. 

sm. — — European language — What 
is .] — The expression “ an European 
language ** in Immigration Restric- 
tion Act, 1901, s. 3 (a), means a 
standard form of speech recognised 
as the received & ordinary means of 
communication among the inhabitants 
of an European ooinmunlty for all 
purposes of the social body. Scottish 
Gaelic is not such -a language. — R. v. 
WiJjBON.Exp. Ki8CH(1935), 52 0. L. R. 
234 ; 8 A. L. J. 348 ; 41 Argus L. R. 
130.— AUS. 

e (p. 194) I. ** Landing ** — 

What is.J — “ Landing ” la the original 
act of landing & not the return of a 
oertlflcated Chinese resident of Canada 
from a short visit to an adjacent city 
In the United States. — R. v. FoN« 
Boon, [1919] 1 W. W. R. 486 ; 45 
D L. R. 78; 31 Gem. Crlm. Cas. 78. — 
CAN. 

gl. Wh^her repug^nant to 

Immigration Act, 1910 (c. 27).]— The 

B s Sc mode of procedure of the 
of Inquiry as to deportation 
under the latter Act are repugnant to 
the former Act, & do not apply.— 
Re Immigration Acrr, H. v. Jen Jang 
How, [1919] 3 W. W. R. 271 : 47 
D. Ia R. 638.— can. 

em. .] — Sect. 18 of the 

former Act is not repugnant to s. 3 
of the latter Act. — Be Jung Yin, [19213 
3 W. W. R. 194.— CAN. 

sn. Chinese IrhmigraHon Act, 1923 
Us, 38) — Deportation order — ‘ Appeal 
from — Person not Canadian dtieen or 
having no Canadian domicil.]— -Held : 
the ct. had no Jurisdiction to interfere, 
—Re Yek Foo, [1926] 2 D. L. R. 1131 ; 



Vd. n.— Aliens. Case ms. 


541a. Alien ** found in the United Kingdom alter 
leave refused — Alien landed In custody of 
Irish Free State police.]— A French subject 
landed in the United Kingdom on Mar. 14, 


1933, with a French passport, which was en- 
dorsed with conditions prohibiting her em- 
ployment in the United Kingdom. On 
Mar. 22 those conditions were varied by a 


44 Cau. Grim. Oas. 17 ; 66 O. L. 
669.— CAN. 


■p. S,P. Re Young Sub Hino (192 
87 B. a R. 227 ; [1926] 2 W. W. 
374.— CAN. 


R. 


R. 


gq, Ocr^ioroK in 

general lies with respect to an order for 
deportation made under sect. 26 of the 
above Act ; &, seot. 38 is no bar to its 
application to such orders when made 
without or in excess of Jurisdiction or 
in violation of the essentials of Justice. 
— Re Low Hong King, [1926] 3 
D, L. R, 692 ; [1926] 2 W. W. R. 697 ; 
46 Oan. Orlm. Gas. 06 ; 37 B. C. R. 
296.— CAN. 


sr. Alien allowed to land pending 

inquiry — Omission to obtain deposit aa 
eecuriiv,}-^Beld : not equivalent to 
an assent to the alien being landed. — 
K. V. Lee Chow Ying, [1927] 1 

W. W. K. 627 ; 47 Can. Grim. Gas. 
203 ; 38 B. C. R. 241.— CAN. 


St. Certifi-cate obtained by fraud — 

Conclusive.] — when the Controller of 
Chinese Immigration has concluded 
after inquiry that a Chinaman is 
entitled to enter Canada & has per- 
mitted him to land & given him the 
certitlcate provided for in seot. 17 of 
above Act, the Controller has ex- 
hausted his jurisdiction & oven though 
It la afterwarda discovered that a 
fraud has been committed on him, 
the Chinaman’s light to be in Canada 
oan bo contested only before a Judge 
08 provided In sect. 1 7 of above Act. — 
R. V. Chin Sack, [1928] 1 D. Ij. R. 779 ; 
[1928] 1 W. W. R. 618: 49 Can. 

Grim. Cas. 43 ; 39 B. C. H. 223.— CAN. 

»v. Habeas corpus — Rigid of 

person claiming Canadian birth .] — 
Chinese Immigration Act, 1923, c. 38, 
8. 38, enacts Inforentlally that any- 
one claiming Canadian birth has a 
right to apply for relief by way of 
hat)eas corpus from the Comptroller's 
decision. — Re CJhinesk iMAnoRATioN 
ACT&LEKOnow YiNO (1928), 49 Can. 
Orlm. Cas. 168 ; 39 B. C. R. 322.— CAN. 


»w. Chinese Immiqrcdion AcU 1927 
(c. 96 ) — Decision as to validity of 
certificate — No appeal,] — Ex p. Chin 
SHACK (B. 0.) (1928), 50 Can. Grim. 
Cas. 137.— CAN. 


8X. Previous deportation — Bar 

to admission.] — Re Lim Oooie Fod, 
[19311 1 W, W. R. 233 ; revsg.. [1930J 1 
W. W. R. 894 ; 63 Can. G. O. 357 ; 42 
B. C. R. 496 ; sub nom. R. v. Ltm 
C ooiE Foo (1930), 54 Oan. O. O. 383 ; 
43 B. C. R. 64,— CAN. 


sy. Habeas corpus — Order for 

examination — Appeal from.] — R. v. Lee 
Moon Koo, [1931] 1 W. W. R. 671; 
66 Can. 0. O. 188 ; 43 B. C. R. 458.— 

CAN. 


sm. Certificate — Effect of decision 

as to validity. ] — When the validity of a 
certificate under Chinese Immigration 
Act, 1927, s. 17, has been decided by 
the ct., it is binding upon the controller. 
& his act on registering an alien out 
is ministerial & not judicial . — Re 
Chinese I»imigration Act, & Chin 
Sack (1931), 45 B. C. R. 3.— CAN. 


go, — Validity of deportation 
order .] — An order for deportation will 
be uphold, although the prooeduro laid 
down by C^iinese Immigration Act, 
1927, 8. 10 (2), is not strictly followed, 
If an opportunity to retain counsel is 
given, & no injustice is done. — R. v, 
Jung Sue? Mke (1932), 46 B. O. R. 
633.— CAN. 

q (p. 195) !. Detention for return 

to eoimtiry not specified in order — After 
admittance refused hy country specified 
in order.] — Am order had been made 
under the above Act for deportation 
of a native of India to the United 


States. On the refusal of the United 
States immigration officials to allow 
him to enter he was held for deporta- 
tion to India : — Held : he was Illegally 
detained & was entitled to his discharge. 
— /ec Santa Singh, [19241 3 D. L. R. 
1088 ; 3 W. W. R. 164 ; 34 B. C. R. 
190.— CAN. 

q (p. 195) II. AttempH'iig to land 

forbidden person.] — R. v. Pai.anoio 
(1912), 22 O. W. R. 640 ; 3 O. W. N. 
1440 : 4 D. L. R. 611.— can. 

so. Whether repugnant to 

Chinese Immigration Act^ R. S. C'., 
1900 (c. 05).] — Re Immigration Act. 
R. V. Jen Jang How, [1919] 3 W. W. R. 
271.— CAN. 

sa. Proceedings under — Not 

criminal proceedings.y^K. v. Alama- 
ZOFP, [19191 3 W. W. R. 281 ; 47 
D. L. R. 633.— CAN. 

sb. .] — Re iMMi" 

GRATiON Act & Wong Shee (1922)» 
66 D. L. R. 485 : 37 Can. Grim. Cas. 
371 ; [1922] 2 W. W. R. 166.— CAN. 

sc. .] — Re Pong 

Fook Wing, Re Immigration Act, 
[1923] 4 D. L. R. 1034 : 3 W. W. R. 
819.— CAN. 

t(p. 195)i. Person not 

Canadian citizen or having Canadian 
domicil.] — The ct. cannot Interfere 
with what is done is by the Immigra- 
tion officers looking to the deportation 
of aliens who have not acquired 
Canadian domicil. — Re Gotprsmav 
( 1918), 29 Can. Grim. Cos. 439; 41 
O. J.. R. 547 : 13 O. W. N. 344.— CAN. 

t (p. 196) ii. .1— 

Motion for release from custody of one 
hold for deportation under au order of 
a Board of Inquiry, was dismissed for 
want of jurisdiction In the ct. under 
s. 23 of the above Act. Ar^t. hnd 
not shown that ho was a Canadian 
citizen or had Canadian domicil.— 
R. V. Schoppelrei, [1919] 3 W. W. 11. 
322.— CAN. 

t(p. 195)iil. 

The ct. has no po wor t.o interfere with 
an order of deportation made by the 
Board of Inquiry unless the person 
ordered X.o bo deported be a Canadian 
citizen or have Canadian domicil. — 
Re Immigration Act & Wong Shkk 
(1922), 66 D. L. R. 485 ; 37 Can. Orlm. 
Cas. 371; [19221 2 W. W. R. 1.56; 

revsg. 69 D. L. R. 626 ; 36 Can. Crim. 
Cas. 405 ; 30 B. C. R. 70.— CAN, 

t (p.l95)iv. .] — Habeas 

corpus will lie in respect of a deporta- 
tion order made by an immigration 
officer whoso jurisdiction so to act In the 
stead of a Board of Inquiry is not shown 
on the face of the order, although an 
appeal by appot. to the Minister of 
the Interior under s. 19 of the above 
Act has been unsuccessful. — R. a. 
Bannsitsad, Ex p. Hianbon, Ex p. 
MOElkr (1920), 65 D, L. R. 287.— CAN. 

t(p. 196) V. .]— If it 

be proved that the Board of inquiry 
has not acted judicially, but merely 
on instructions from Ottawa, in 
ordering the deportation of a Chtna- 
mau, the ot. would be bound to grant 
an application for a writ of habeas 
corpus . — Re Jung Yin, [19211 3 

W. W. R. 194.— <5AN. 

t(p.l95)vi, .]---Anap- 

peal lies In habeas corpus proceedings 
where a person is detained under the 
above Act . — Re Immigration Act ac 
Wong Shee (1922), 66 D L. R. 486 ; 
37 Can. Grim. Cas. 371; [19221 2 

W. W. R. 160,— CAN. 

t{p.l96)vii. Anap- 

peal lies to the Ct. of Appeal from an 
order made in habeas corpus proceedings 
releasing a person detained under the 


above Act. — Re Pong Fook Wing, Re 
Immigration Act, [1923] 4 B. L* R* 
1034 ; 3 W. W. R. 819.— CAN. 

V (p. 196) i. Chinese 

immigrant,] — Under s. 23 of the above 
Act the et. Is prevented from Interfering 
with the decision of a Board of Inquiry 
oonoeming the admission of a China- 
man to Canada. — Re Wong Sit Kit, 
[19213 3 W. W. R. 116.— CAN. 

v(p. 196) ii. 

The decision of a Board of Inquiry as 
to the admission of a Chinaman la not 
subject to review by the ct. — Re 
Wong Suby Mono, [19211 3 W. W. R. 
122.— CAN. 

8d. Immigration Amendment Act. 
1919 (c. 25) — Not retrospective .] — 

Re Immigration Act & Santa Singh, 
[1920] 2 W. W. R. 999.— CAN. 

ge. Appointment of immigra’ 

turn officer — Sufficiency.] — The signa- 
ture of the Acting Deputy Minister 
of Immigration & Colonisation is 
sufficient- — Re Pappas, [1921] i 
W. W. R. 949.— CAN. 

sf. Deportation order — Form 

of order.] — Where an order only stated 
“ P. C. 23 ” os the reason for deporta- 
tion ; — Held : such an order was 
defective. — R. v. Lantalum, Ex p, 
OFFMAN (1921), 62 D. L. R. 223 ; 35 
Can. Crim. Cos. 296 ; 48 N. B. R. 448. 
—CAN. 

8 g. — — Amendment of 

order. 1— An order of deportation, 
insufficient in form as not showing 
jurisdiction, may be amended by tbo 
immigration officer. — Tie Pappas, [1921J 
1 W. W R. 949.— CAN. 

sh. Immigration Law {R. S. C., 
1927, c. 93) — Right to annul expulsion 
order.] — The tribunals have not power 
or jurisdiction to annul an expulsion 
order made against an Immigrant on 
the strength of the Imirvigration law 
even if they think the officials charged 
with administering the said law have 
not applied their orders correctly. — 
Yershrmskt V. Moquin (1928), Q. R. 
46 K. B. 166.— CAN. 


sa. Right of iUiterale relatives to 

admission — Effect of disqualification .] — 
M., an Immigrant from Japan In 1914, 
subsequently obtained a certificate of 
naturall-vation as a Canadian citizen. 
In 1928 his wife & two children on 
airivlng at Victoria from Japan vvero 
refused entry on the ground that they 
had not in their possession a valid 
PHSKpoit Issued in & by the Covem- 
ment of the country of which they wen^ 
oltizoiiB as required by order In council 
pursuant to sect. 8 (i) of the Immigra- 
tion Act. On habeas corpus proceed- 
ings appots. claimed that notwith- 
standing their not having a passport 
they were entitled to admission into 
Canada by virtue of sect. 3 (i) of tbo 
Immigration Act; — Held: sect. 3 it) 
Is restricted to the question of ilWterary 
of relatives of an admitted Immigrant, 
& when otherwise disqualified such 
persons are prohibited from entering 
Canada. — Re Toku Nishi (1928), 
41 B, C. R. 199.— CAN. 


glj^ Warrant of deportation need 

not be addressed to where alien 

detained.]— Re Mah FnNo (1930). 54 
Can. 0- C. 374.— CAN. 

sr. Validity of depfyriat ion order 

—What must be stated.]— Au or-der for 
dcpoi4:ation made by a Board of 
Inqulrv under sect. .33 (7) of Immigra- 
tion Act, 1927, which states that it was 
made because the deportee had entered 
Canada surreptitlonsly Is not invalid 
because It docs not also stale that the 
Board found that he was not a Cana- 
dian citizen and did not have Canadian 
domicile. — R. t?, Takhar, [19311 3 
W. W. R. 37; 66 Can, C. C, 376 ; 44 
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B. a R. 860 ; [1082) 1 D. B. sea,— 
CAN. 

st* ■ — .3^*111 a doporta* 

tion order t]ie reasom fev the doforta* 
tion must be dearly atated. It 1 b npt 
Buffleiont to state as a leascn that the 
deportee's entry was effected ooatiaiy 
to sect. 35 (7) of the Ixnmhpration Act. 
If not snfladently stated the deportee 
is entitled to be disohargred on habeas 
carpys, — He MtwETAKa SAMarma, 
[1031} 3 W. W. R. 56 f 44 B. 0. R. 
317.~-CAN. 

gv. fair hearino — 

Habeas corpus.} — He Vbregin, [1933] 

2 W. W. R. 400.— CAN, 

•w. Costs.} — 

Application of K. B. Rule 961, — 
Veiusgin V. Smith, [19341 1 W. W. R. 

3 5 J.— CAN. 

gg, defective deportation order 

gumhed — No power of amendment .) — 
The Board of Inquiry when a deporta* 
tion order is found defective on its face, 
has the right to recall it & substitute 
therefor an order in proper form, so 
long as the defective order had not 
been acted upon. Even after It has 
been served on the person In custody 
& constitutes the return made to a 
writ of habeas corpuSt it may still by 
leave of the ct. or judM, be amended, 
or another order substituted for It, so 
as to make it conform to the finding 
of the Board. But after a deportation 
order which la not In accordance with 
the Act has been quashed by a ct. 
having lurlsdictlon, it cannot ho 
amended for there is nothing to amend, 
the order of the Board no longer exist- 
ing. — M un^taka Sambjima V, R., 
[19321 S. O. R. 040 ; 4 D. L. R. 246 ; 
.06 C. 0. C. 300.— CAN. 

gv* prisoner in gaol pending 

deportation — Five months after iermina^ 
tion of sentence — Grant of habeas corpus. ] 
— n. V. STAonow. [1032] 2 W. W, K 
698.— CAN. 

gx, Deportation ** forthwith ’* — 

Effort of delay in obtaining passport ,) — 
Whore In proceedings under sects. 40 
& 42 of Immigration Act, R. 8. 0., 1927, 
an inquiry has been held & the de- 
portation of the immigrant has been 
duly ordered, the fact that there is a 
long doUiy before a passport, promptly 
applied for, can be obtained from the 
Immigrant’s ootmtry does not render 
the order ineffective on the ground 
that sects. 42 (3) 3c 19 (2) of the Act 
require such person to be deported 
” forthwith."—/** Janoczka, [1932] 3 
W. W. K. 29 ; [1933] 1 D. L. U. 123 ; 40 
Man. L. R. 494 ; 68 C. O. C. 328.— CAN. 

gy. Meaning of,]- — He 

Poll, 11937] 3 W. W. R. 130.— CAN. 

*2. Sufficiency of procedure .) — 

Following a complaint under sect. 40 
of Immigration Act, R. S. C„ 1927, an 
investigation by a Board of Inquiry 
was held on which it was shown that 
the immigrant had been a public 
charge on the city of Winnipeg Sc the 
deolslou of the Board was that he be 
deported on the ground that he was 
not a Canadian citizen or a person 
having Canadian domicile & had be- 
come in Canada a public char^ " : 

— Held : although the decision of the 
Board on such an Inquiry must be 
accompanied by full reasons yet in 
the present case there had been ample 
particularity because to be a public 
Cham on the city of Winnipeg is to 
be Canada, a public charge," 
since the deportee admitted the truth 
of the oorupfalnt there was no defence 
which could be offered Which would 
be effective. Munetaka SarMiitna r. 
H., [19321 S. O. R. 640, does not call 
for greater partlculwdty than was fui?* 
nished In the present case. The fact 
that no papers were served upon the 


d^oitee before or during the 

Is not objectionable fumle 

notice is rfven orally, 

case of a deportee unable to 

Hsh.— /fe Naumujo, [1932] 3 W. W. B. 

003 ; 40 Man. L. R. 622.— CAN, 

sa. Might to wrU of Aabfoa 

corpus.]— Broadly speaking, every i^en 
who has been adn^tea Into & is 
actually in Canada & who has b^ 
taken into custody on a charge for 
which he may be deporfcedi is entitled 
to the benefit of the writ of habeas 
corpus to test In ct. if his detention is 
according to law. — V aabo 8c Wobo- 
ZOTT V. R.. [10331 a 0. R. 36; 1 
D. L. R. 359 ; 69 C. 0. 0. 1 ; affa4(1982), 
6 M. P. A. 151 ; 58 a a C. 161.— CAN. 

BO. " Expiration ” of sentence — 

Pardon.) — The sentence or term of 
imprisonment of a convict released by 
pardon has not " expired " within 
Immigration Act, 1927, s. 43. — Re 
Vereoin. [19331 2 D. L- R. 362: 41 
Man. L. R. 306 ; 60 C. C. C. 118.— CAN. 

sd. .] — The sentence 

or term of imprisonment of a convict 
released by pardon has " expired " 
within Immigration Act, 1927, 8. 43, 
— Re Royal Pkebogattve of Mercy 
IN Deportation Proceedings, [1933] 
2 D. L. R. 248 ; S. O. R. 269 ; 69 C. C. O. 
301.— CAN, 

ge. Detention of Canadian — No 

liability for false arrest.) — The fact that 
a person taken Into custody Sc in- 
vestigated under an order of the Deputy 
Minister of Immigration made pur- 
suant to a complaint under sect. 42 of 
Immigration Act, 11.S.C., 1927, is 
found to be a Canadian citizen by birth 
&, therefore, not subject to deporta- 
tion as an undesirable immigrant, does 
not render the Deputy Minister liable 
In an action for false arrest Sc imprison- 
ment, even though tlio oomplamt did 
not give the full particulars called for 
by soot. 41 . — Wade (or Anderson) v. 
Egan, [1934] 3 W. W. R. 219 ; [1935] 

1 D. L. R. 542 : 62 C. C. C. 200 : affd., 

3 D. h. R. 756 ; 64 O. O. C. 21 ; 43 
Mau. L. R. 295.-— CAN. 

sf. Deportation order — Appeal 

from dismissal of habeas corpus pMion 
— Bcdl.) — Applt., against whom a 
deportation order had been made, 
under sect, 42 of Inomigration Act, 
H.8.C., 1927, Sc who had sought 
unsuccessfully by habeas corpus pro- 
ceedings to be set at liberty & had then 
appealed to the Ot. of Appeal from the 
dismissal of his habeas corpus petition, 
now applied to be let out on bail 
pending the hearing of the appeal : — 
Held : there is no power in the -cts. 
to grant ball in such a case. — R. v. 
Coleman, [1936] 8 W, W. R. 161 ; 4 
D. L. R. 444; 64 O. 0. O. 251 ; 43 
Man. L. R. 380.— CAN. 

■g. Opium db Narcotic Drugs Acts 
— Proceedings under-^Not (Criminal pro* 
ceedings ,) — iicLooBEN (No. 1), [1924] 

I D. L. R. 909 ; 1 W. W. R. 733 ; 41 
On. Orlm. Caa. 386 ; 33 B. 0. R. 
448.— CAN. 

8k. Conviction under — order 

against deportation — Power to make si«5- 
seguent order .) — ^There is no power to 
make an order except at the time of 
conviction. — JKe Job Fong (1023), 68 
O. L. R. 493 ; 24 O. W. N. 39.— CAN. 

order against deportation made sub- 
sequently is invabd. — R. v. Lbk Pare, 
[1924] 4 D. L, R. 888 ; 3 W. W. R. 
490.— CAN. 

sn, — — — — NeoessUp for 

order .} — Since under Opium St Narootio 
Driig Act, 1923, 6. 26. deportation 
follows automatlc^ly in the case of the 
eonvlotion of an alien under sect. 4 (d), 
it is not necessary for a formal order 
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for deportation to ^ mad© la 
case.-*R. e. Woo V'omfOt 
[1926] 3 W. W. R. 703.---CAlt* 

— palidi^ of 

The omission of the 1023 ** 

from the citation of the Act 
I nvaUdatc the waiTant.--rt ©* CUn, 
[1926] 3 W. W. R. 788,-— OAK. 

Stibseauent ^etetition 
for dcporioilon— re*Wdi<y.l--Ao^^ 
was convicted under s* (2) of the 
1911 Act Sc fined with imprisonment 
in default of payment* The fine was 
not paid, Sc on the termination of 
the mapnaonment prisoner was held 
for deportation under s. 106 : — Held: 
the purpose of s. 106 was to superadd 
the penalty of deportation as a oon- 
sequenoe oi a oonviotion for the com- 
mission of any of the statutory offence 
created by s. 6a. — R. v. How, [1923] 
4 D. h. R. 1007 ; 56 N. S. R. (G. & R.) 
372.— CAN. 

al. .1— jf2e Sub 

Sun Poy (No. 2), [1932] 3 W. W. R. 
220.— CAN. 

sm. .] — V. 

Low Kbe : R. V. Wong Kit (^now, 
[1937] 8 W. W. E. 97.— CAN. 

sq, Application 

for release.) — Whore an alien has been 
oonvloted under s. 5a (2) of the 1911 
Act Sc upon termination of the Im- 
prisonment Imposed is detained for 
deportyation under s, 106, ho is not 
entitled to release on habeas corpus on 
the ground of having Ganadian doralcll 
within Imralgration Act, s. 43, — 
R. V. Chang Song, [1924] 1 D. L. R. 
1161 ; 1 W. W. R. 778 ; 42 Can. 
Crtm. Cas. 8 ; 33 B. C. R. 176.— CAN. 

warrant of deportation regular on Its 
face having issued after prisoner had 
served his sentence on conviction under 
the 1911 Act, the ct., on an application 
in habeas corpus proceedings, can only 
inquire into the truth of the statements 
made In the warrant, & cannot Inter- 
fere by reason on the unlawful Imposi- 
tion of hard labotw* by the sentence Sc 
conviction. — R. v. Ohow Tong (1924), 
34 B. O. R. 12.— CAN. 

8t. — — .] — Where 

a prisoner has been convicted of an 
infraction of the 1923 Act & is held for 
deportation, the mere fact that the 
warrant committing 1dm for deporta- 
tion, although stating him to be an 
alien, does not show or recite that a 
Board of Inquiry was held as provided 
by Immigration Act, la not a ground 
for granting a writ of habeas corpus.^^ 
R. V. Gee Dew (NO. 3). [1924] 3 D. L. R. 
186 ; 2 W. W. R. 793 ; 42 Can. Orim. 
Cas. 213 ; .3.3 B. C. R. 648.— CAN. 

sv. •— — .] — Held : 

habeas corpus proceedings were pro- 
ceedings '^arisliig out of a criminal 
charge," Sc within the exception to the 
jurismotion of the Supreme Ot. of 
Canada under Supreme Ot. Act, R. S. C., 
1906, s. 36. — JuNOO Ijbk v. R., [1027] 

1 D. L H. 721 i 46 Can. Grim. Cas. 329 ; 
[1926] S. C. E.652— CAN, 

iw. Appeal*}^ 

Accused was eonvloted under ©. 5a (2) 
of the 1911 Act, Sc oondenmed to pay a 
fine, Sc in default of payment to 
Imprisonment. Upon tenmnation of 
the Imprisonment he was kept in 
custody lor deportation under a. 106. 
A writ of habeas corpus was granted St 
Booused ordered to be discharged from 
custody. On aimeal the omer was 
sustained. — Rc Mah SSin Shong. Re 
Sing Yim Hong, [1923] 4 D. L. R. 8|4 J 
39 Con. Crim. Cas. 401 ; 82 B. C. R. 
176 ; [1923] 1 W. W. R. 1365.— CAN. 

Whe^ an alien on the termination 
of his imprisonment, imposed on oon^ 



dition in her passport had committed the I 




(1921), 16 Or. App. Hep. U, 0. 0. A, 




vlotion under the l&ll Act, is detained 
pending deportation Sc he appUea for 
habeas corpus, bat is refused release, an 
appeal from such refusal lies to the Ot. 
of Appeal. — lie Loo Lkn (No. 1), [19241 
1 D. L. R. 909 ; I W. W. R. 733 ; 41 Can. 
Grim. Gas. 386 ; 33 B. G. R. 448.— CAN, 

the^lnqulry directed by sect. 26 of 
Opium Sc Narcotio Brug Act, 1929, to 
be held in accordance with the pro- 
vision of Immigration Act, R. S. C., | 
1927, in the case of an alien convicted ! 
of certain offences under the former 
Act, is held before the term of the 
prl^ner's sentence has expired, it is 
premature ; & an order made thereon 
is a nullity. The Ct. of Appeal of 
British Columbia has jurisdiction to 
hear an appecU from the dismissal of 
a habeas corpus application arising out 
of a deportation order based on such 
an liiQulry. — R. r. Sub Sun Poy 
(No. lb {1932] 3 W. W. R. 212 ; 4 
b. L. R. 721 ; 46 B. O. R. 321 ; 58 
0. 0. C. S38,-~CAN. 

rant* of deporfoiiow. l—The oimsBion of 
the dgores ** 1923 ** from the citation 
ot the Act does not invalidate the war- 
rant. — R. V, JUNOO Lbb (1926), 40 
Can. Grim. Gas. 92 ; 37 B. O. R, 318 ; 
[1926] 2 W. W. H. 734.-~OAN. 

sz. Chinese Exclusion Act, 1904 
(c. 87) {Cape) — Deportation after con- 
viction — Effect of exemption certificate,] 
Applts., being Chinamen Sc holders 
of exemption oertlhoatos under the 
above Act, having each been convloted 
at least twice for offences against 
the- gambling laws, but none of them 
having served two terms of impriSon- 
ment .* — Held : not to be exempted 
under s. 2 (c) of the Act from s. 34, & 
liable under the terms of the latter sect, 
to be deported. — A h Ybtu. Union Gov- 
BBNMBNT, {1921] App. B, 97 S. AF . 

sa. Act 22 of 1913 — Prohibited 
immigrant — Asiatic — Boldina qualifi- 
cations for residence.] — The entry of 
applt., an Asiatic, Into Natal was not 
di^vered untU Apr. 1916, when he 
was arrested as a prohibited immi- 
grant under s. («) of the above 
Aot : — Held : he had obtained no title 
to reside in the Union untU he hod 
successfully presented himself as an 
Immigrant no matter how well qual^ 
fled he n^ht be to obtain a tltae to 
reside inthe Unlon.--BBSAXP.lMBn- 
CIKANT8’ AJ*PKAI. BOABD (1916), 37 
N. L. R. 277.— s, AF. 

— — Jndidn ret/urnina 

after temporary reeidenoe in Indior-^ 
Domikl oerHficate not ac^ired before 
dep^ure to /«(lio.Jh“~Appli;., a resident 
In Natal from 1897, In 1911 went to 
India with the object of seeking a 
wife there from among his own rela- 
tions. Prior to leaving for Xn4ia he 
appli^ to the authorities for a oer- 
moato of domicil, but that certlfloate 
was Uiegally refused. Applt. *b visit 
to India was extended to a period of 
four years, 6c he returned to Natal In 
Apr. 1916 :— HeW; anplt.»s visit to 
India was for a spwl^ w tjmporaj^ 
purpose; home in Natal oonunued 


to be his place of permanent abode, 6c 
he was domiciled in Natal within s. 30 
of the above Act. — K ajks p. Immi- 
grants’ Appeal Board (1916), 87 
N. L. R. 42.— S. AF. 

JOctmidX cer- 

iificate acquired before departure to 
India.] — Immigrant, an Indian, first 
came to Natal in 1893, where he con- 
tinued to reside. In 1899 he obtained 
a certificate of domicil. In 1902 
immigrant wont back to India. 
Recently he returned to Natal but was 
refused admission as being a prohibited 
immigrant under the above Act : — 
Held : the certificate conferred upon 
him rights, which were not restricted 
by the above Aot, & there was no 
intention on the part of immigrant to 
abandon his domicil in Natal. — Re 
Rungasamy Chbtty (1917), 38 N. L- R. 
42.— S. AF. 

gij, Domicil cer- 

tificate acquired by deceased parent .] — 
K., the possessor of a certificate of 
domloU under the above Act, brought 
his wife & son, N., to Natal from India 
in 1911. In 1914 they returned to 
India & lived there till after K. ’s 
death In Natal in 1917. On a ques- 
tion as to whether N. could of right 
enter Natal In 1920 : — Held: N. had 
no suoh right under s. 6 tg) of the 
above Act, as he had no father domi- 
ciled in Natal. — Nathoo v. Immi- 
ORANXB* Appeal Board (1921), 42 
N. L. R. 30.— S. AF. 

gg. Second wife of 

Mohammedan.] — Where a Moh^me* 
dan’s daughter 6c her mother have ro* 
tumedto Bidia 6c both are residing there, 
another wife of such Mohammedan Is 
not a prohibited immigrant. — Mariam 
6c Mahomed p., Imbiigrantb* Appeal 
Board (1918), 39 N. L. R. 382.— S. AF. 

if. Sons of domiciled 

parents — Resident in another province. 
— ^M. Sc Y., Asiatics, 6c the minor sons 
of parents resident In the Transvaal, 
but formerly resident in Natal, 6c 
holding oertlfloates of domicil imder 
the above Act, were declared pro- 
hibited immigrants in Natal, neither 
M. or Y. havmg ever been resident in 
Natal save for temporary purposes 
during which periods their parents 
remained in the Transvaal. — ^M ahomed 
p. Principal^ iBmioRATioN OmoER 
(1921), 42 N. t. R. 837.— «. AF. 

sg. I — Parent resident 

in /iwJia.l— Applt. was bom in India, 
in 1913, of a woman who was recognised 
as the wife of an Indian, 6., but who 
had never been In the Union. S. had 
entered the Tfansvaal in 1907 6t had, 
thereafter, acquired a domicile of 
oholM in the Tranvaal, but in 1919 
had returned to India, 6c had slnoe not 
h^n in the Union. Save that there 
was evidence that S. was undergoing 
medical treatment in India, there Was 
no explanation of his long stay there. 
He had shares to the value of £4,000 
in a business in the Transvaal but had 
apparently never taken any active 
part In the business. Applt., aged 12, 
arrived In tl^ Union 6c claimed a right 
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to enter the Union under Act 22 of 
1913, s. 6 ig). On appeal from a 
judgment of a Provincial Div.ln aoase 
stated by the Immigrants Appeal 
Board : — Held .* assuming the onus 
rested upon the Immierration ofScer, 
the Board was entitled to find that S. 
had abandoned his Transvaal domicile, 
&, therefore, applt. was a prohibited 
immigrant. — Mahomed p. Principal 
IMBHORATION OFFICER. [1929] App. B. 
190.— S. AF. 

gjj, XMportation under — Con- 

viction obtain^ wUhotd Union.] — A 
person not born in the Union of South 
Africa who la convicted of an offence un- 
der b. 4 (1 ) (6) of the above Act is liable 
to be deported under s. 22, whether the 
coDviotion took place within or 
without the Union. — Oollingwood 
V. Union Government, [19171 Anp. B. 
550,— S. AF. 

sj. ■■■ — — Boarding ship before 
examination of immigrards completed.}-— 
Whore a person was convicted of being 
on board a ship before the general 
examination of immigrants had been 
completed, & stated in defence that 
notice to the master of the sldp had 
been given : — Held : he was rightly 
oonvictod. — Anglia p. R. (1918), 39 
N. L. R. 147.— AF. 

gli, Decision of immigration 

authority— -Jurisdiction of court to 
interfere.] — The ct. may interfere 
where there is a manifest absence of 
jurisdiction or if an order is made 
or obtained fraudulently. — Union 
Government v. Fakir, [1923] App. B, 
466.— S. AF. 

gl. .] — Appot., an 

Asiatic, had been declared by the 
Immigration officer of Natal to be a 
prohibited immigrant On applica- 
tion to the ct. for an order restraining 
his deportation : — Held : as the im- 
migration Dffloer had not acted out- 
side his jurisdiction or rruMfidc, the 
ot. had no Jurisdiction to moke the 
order prayed. — Narainsamy v. Prin- 
cipal iBtBIlGRATION OFFICER, [1923] 
App. B. 673.— S. AF. 

sm. Requirement of immigration 

officer — Effect.] — When an immigration 
officer requires a person to make & 
sign a declaration under sect. 19 (1) (a) 
^ Aot 22, 1913, his requirement 
becomes a requirenoient of the Aot, & 
failure to comply therewith is an 
office under sect. 27 
Laughton, [1930] N. L. R. 47. — 
S« AF. 

■n. Immigration <£; Indian RelW 
Act. 87 of 1927, s. 5 — JBefrtwpecftrc. ]— 
PBiNotPAL Immigration O^acER v. 
PUBfiHOTAM, [1928] App. B. 435.— 

S. AF. 

so. Indian Immigration Act, 1891 
(Natal)— Uamily of employers for 
mediced attendance on Indian immv 
oranfs.]— Employers were held Uable 
under the above Act for medi<ml 
attendance on Indian immigr^ts, 
who. after being free, had not re- 
indentured, themselves 6c for their 
deaoendaats, — Indian Immigration 
TRUST Board of Natal p, 

SAMY (1920), 37 T. L. R. 128,— S, AF* 



Cases 644— ^68e. English and* Empiee Digest Supplement. 


544. Add. Annotations : — As to (2) Folld* B. v. 
Shaffner (1920), 14 Or. App. Bep. 131 ; E. v 
Bogoff (1924), 18 Or. App. Bep'. 1. 

544a. Family domiciled In 

England.] — B. v. Bogoff (1924), 18 Or. 
App. Bep. 1, C. 0. A. 

547. Add. Annotation : — FoUd. B. v. Gilbert 
(1921), 10 Or. App. Bep. 34. 

548a. Unnecessary aggravation 

of sentence involved.] — B. v. Irvino (1920), 
15 Or. App. Bep, 61, C. 0. A. 

651. Add. Annotations : — Consd* Eshugbayi Eleko 
v. Nigeria Govt., [1931] A. C. 662. Refd. 
Brigbtman v. Tate (1919), 36 T. U R. 209 ; 
B. V. Brixton Prison, Ex p. Bloom (1920), 90 
L. J. K. B. 674 ; B. v. Home ^cretary. 
Ex p. Bressler (1924), 131 L. T. 386. 

661a. .] — Aliens Order, 1919, art. 

12, par. 1, which empowers the Secretary 
of State “ if he deems it to be conducive to 
the public good to make a deportation 
order against an alien, is not ultra vires. In 
acting under the article the Secretary ol 
State is not a judicial, but is an executive 
oflficer, & is therefore not bound to hold an 
inquiry or give the person against whom he 
proposes to make a deportation order the 
opportunity of being heard. — B. v. Leman 
Street Police Station Inspector, Ex p. 
Venicofp, B. V. Secretary of State for 
Home Affairs, Ex p. Venicoff, [1920] 3 

K. B. 72 ; 89 L. J, K. B. 1200 ; 23 L. T. 
673 J 84 J. P. 222 ; 86 T. L. B. 677, D. C. 

JLnnoUxtion : — Refd. R. v. Home Secretary, Ex p. Bressler 
(ia24). 3 31 L. T. 386, 

553. Add. Annoiatioyis : — As to (1) Consd. B. v. 
Home Secretary, Ex p. Bressler (1924), 131 

L. T. 386. Refd. Brightman v. Tate (1919), 
35 T. L. B. 209. 

553a, Aliens Restriction (Amendment) Act, 

1919 (c. 92)— Power of expulsion in time of 
peace.] — Appct. was charged before a metro- 
politan police magistrate with four offences 
under the above Acts. He pleaded guilty 
to the charges, &; was sentenced to fourteen 
days’ imprisonment & recommended for 
deportation. After having served his sen- 
tence, he was detained in prison awaiting 
deportation. The Secretary of State had on 
the day after the expiration of the sentence 
made an order for the deportation of appct. 
Upon on application for a writ of Mbeas 
corpus : — Held : the order of the Secretary 
of State was not ultra vires, but was within 
the powers conferred upon him by the above 


Acts, & Aliens Order, 1920, art. 12. — B. v. 
Brixton Prison (Governor), Ex p. Bloom 
(1920), 90 L. J. K. B. 574 ; 124 L. T. 375^* 85 
J. P. 87 5 19 L. G. B. 62 ; 26 Oox, 0. 0. 687, 
D. 0. 

553b. .]— The Order in Council 

made as to the deportation of aliens on 
Mar. 25, 1920, under sect. 1 (1) of each of the 
above Acts, did not expire when the power to 
make such an order would, but for further 
legislation, have expired, namely on Dec. 23, 
1920. inasmuch as the Act of 1919 has been 
continued by the Expiring Laws Continuance 
Acts, 1920 (c. 73). & 1921 (c. 53).— B. v. 
Brixton Prison (Governor), Ex p. Sugar- 
man (1922), 127 L. T. 27 ; 86 J. P. 75 ; 38 
T. L. B. 325 ; 27 Cox, O. C. 208, D. C. 

553c, Form ol order by Secretary 

of State.] — The making of an order for the 
deportation of an alien under Aliens’ Order, 
1920, art. 12 (6), Ues within the discretion of 
the Home Secretary. It is desirable that an 
order made under the article should state 
on the face of it that the Home Secretary 
deems it to be conducive to the public good 
to make the order. — B. v. Home Secretary, 
Ex p. Bressler (1924), 131 L. T. 386 ; 88 
.1. P. 89 ; 68 Sol. Jo. 646 ; 22 L. G. B. 460; 
27 Oox, C. C. 656. C. A. 

563d. Recommendation for deportation 

— Right of appeal.] — B. v. Graham Camp- 
bell, Exp, Ahmed Hamid Moussa, No. 658h, 
post. 

553e. Stateless aliens.] — Two aliens 

found guilty at the County of London Ses- 
sions of receiving stolen goods wex^e natives 
of the late Bussian Empire. At the date of 
their trial they were not recognised as 
nationals by the U.S.S.B., were therefore 
stateless. The Deputy-Chairman of the 
London Sessions recommended that they 
should be deported. He knew that the 
recommendation could not be canied out, 
but intended by it to direct the attention of 
the Secretary of State to the question of 
whether he should make an order under Aliens 
Order, 1920, Art. 11, imposing restrictions 
on the activities of the prisoners in this 
country : — Held : the Deputy-Chairman had 
no jurisdiction to recommend deportation 
in these circumstances, & his recommenda- 
tion should be quashed. — R. v. Goldfarb, R. 
V. SZCZENSLIVE, [1036] 1 All E. B. 169 ; 154 
L. T. 408 ; 100 J. P. 120 ; 62 T. L. R. 254 ; 
80 Sol. Jo. 207 ; 25 Or. App. Bep. 161 ; 34 
L. G. B. 184 ; 30 Cox, 0. 0. 360, C. C. A. 


5621. Aliena lieatriction Order. 1916 
— Potaer of expulaion in war time — 
Validity of Order — Power to apecify 
destination.] — Eetd ; par. of tae 
above Order was wlthla the authority 
conferred by War Precautions Act, 
1914-1916, a. 6 ; it conferred a dis- 
cretion upon the Minister to make an 
order for the deportation of any par- 
ticular alien, & authorised his subse- 
quent arrest Sc detention & the placing 
him on board a ship chosen by the 
Minister, & his detention there whilst 
the sliip was in the tonltoriai limits of 
the Commonwealth ; Sc such an order 
was not rendered invalid by the fact 
that the Minister made It for the 


purpose of carrying out on agreement 
by which the Commonwealth Govt, 
was under an obligation to the country 
of which the particular alien was a 
subject to assist as far as possible in 
enforcing the return to that country 
of persons liable to military service 
there. — F eerando v. Peaboe (1918), 
26 C. L. II. 241.— AUS, 

gp, Necessity of com- 

municcUion of deportation order to alien. 
— Pot. 2j of the above Order does not 
require communication to the alien 
of a deportation order made under it 
by the Minister of Defence. — M eter 
V. POTNTON (1920), 27 0. L, R. 436. 
—AUS. 


gr, porm of deporiation 

order.} — Such order need not be in 
any particular form. — JEitOER e. 
Pearce (1920 k 28 C. L. R. 688. 
—AUS, 

•w. Aliens Restriction Order, 1916 
— Power of expulsion in war timers 
Siddect of allied State liable for military 
service.!— The Minister having ordered 
the de^rtatlon of an ItaUan subject 
for military service, the ot. refused 
an application for a rule nisi for 
habeas corpus, the matter being In 
the Minister’s dlaorotion under the 
above Order. — Ex p. Magqi (1918), 18 
8. R. N. S. W. 150.— AUS. 



VoL n.— Aliens. Cases 


Part IX. — Registration, Internment, and other Restrictions. 


557. Add, Citation:— 2Q Oox, C. C. 16, B. C. 

668a. Allans Order, 1920.] — (1) 

The word “keeper’* in the above Order 
of 1920, art. 20 (2), includes the lessee of 
a house who lets unfurnished rooms in 'the i 
house in separate lettings to tenants at weekly 
rentals & employs another person to manage 
the house for him. 

(2) A flat let on a seven years* lease would 
not constitute “ premises ** within the above 
Order of 1920, art, 6, but that art. does not 
apply to rooms in a leasehold house let un- 
furnished on weekly tenancies, there being 
a manager of the house employed by the 
lessee whose duties include cleaning the 
common stairs, ways & places, the mainte- 
nance of electric light, so on. — Bodda v. 
Godfrey (1926), 95 L. J, K. B. 704; 90 
J. P. Ill ; 42 T. L. R. 473 ; 24 L. G. R. 
ail ; 28 Oox, 0. C. 209, B. 0. 

658b. .]— -The fact that 

the keeper of any premises to which the above 
Order of 1920, art. 7, applies knows that a 
person staying at such premises is a British 
subject, does not excuse compliance with the 
obligation to i*equire such person to sign a 
statement as to his nationality. — Williams 
V. Jones, [1928] 2 K. B. 227 ; 97 L. J. K. B. 
606 ; 139 L. T. 167 ; 92 J. P. 79 ; 44 T. L. R. 
511 ; 26 L. G. R. 318 ; 28 Cox, C. C. 505, D. C. 

658c. Allens Restriction (Amendment) Act, 

1919 (c. 92) — Restrictions as to change ol 
name — Carr^ng on business under pre-war 
name.] — Resp., who was an alien, & whose 
real name was Karel KoUross, purchased in 
1921, & continued to carry on, a business 
under the name of the Widmore Laundry, 
which business had been carried on under the 
same name by his predecessors for many 
years before Aug. 4, 1914. Apart from the 
laundry business resp. continued to be known 
as Karel KoUross, & he was registered in 
that name as the proprietor of the Widmore 
Laundry under Registration of Business 
Names Act, 1916 (c. 58). An information 
having been preferred against resp, for using 
the name Widmore Laundry, being a name 
other than that by which he was ordinarily 
known on Aug. 4, 1914, contrary to sect. 7 
of the Act of 1919, the justices dismissed the 
information ; — Held : the justices were right, 
as I'esp, had committed no offence against 
sect. 7 (1), by taking over an old-established 
business with a pre-war name & continuing 
to carry it on under that name. — ^Brunnino 
V, KoLLRoas, [1923] 1 K. B. 311 ; 92 
L. J. K. B. 323 ; 128 L. T. 600 ; 87 .1. P. 
41 ; 39 T. L. R. 129 ; 67 Sol. Jo. 278 ; 21 
L. G- R. 108 ; 27 Cox, C. O. 383, D. C. 

658d. Addition of dc Co.'']— An 

alien uses a name “ other than that by which 
he was ordinarily known ’* on Aug. 4, 1914, 
contrary to sect. 7 (1 ) of the Act of 1919, if he 
adds to the name by which he was ordinarily 
known on that date the words “ & Co.** — 


Evans r. Piauneau, [1927] 2 K. B. 374 ; 90 
L. J. K. B. 734 ; 137 L. T. 482 ; 91 J. P. 97 ; 
43 T. L. R. 524 ; 25 L. G. R. 321 ; 28 Cox, 
C. C. 410, D. C. 

558e. Prosecution under — Whether 

offences triable on Indictment.] — (1) On a 

prosecution for an offence against a statutory 
Order, on objection that the Order has not 
been proved mu^t be taken before the ct. at 
the trial. It is too late to take the point for 
the first time on ^peal. 

(2) In cases under the Act of 1914, s. 1 (4), 
& the Act of 1919, s. 13, when any question 
arises whether the person charged is an alien 
or not the ortits Ues upon him to prove that 
he is not an alien. 

(3) Offences against the Act of 1914 & the 
Act of 1919 are punishable only in the manner 
prescribed by the statutes, namely on sum- 
mary conviction, unless the person charged 
with the offence claims the light under Sum- 
mary Jurisdiction Act, 1879 (c, 49), s. 17, 
to be tried with a jury. Where, therefore, 
an offence under those Acts was treat-ed by 
the magistrate as an indictable one & the 
case sent for trial before quarter sessions 
without any claim for trial with a jury having 
been put forward by prisoner, the conviction 
at the sessions was quashed. — R. v, Kakelo, 
[1923] 2 K. B. 793 ; 92 L. J. K. B. 997 ; 129 
L. T. 477 ; 87 J. P. 184 ; 39 T. L. R. 671 ; 
68 Sol. Jo. 41 ; 27 Cox, C. 0. 454 ; 17 Or. 
App. Rep. 150, 0. C. A. 

5581 . Proof of Order.]— R. v. 

Kakelo, No. 558e, ante, 

658g. Proof of alienage.] — R. v, 

Kakelo, No. 558e, ante, 

558h. Appeal — Effect of ambiguous 

plea.] — Appet. was charged under Aliens 
Order, 1920, with, being an alien, having 
failed to notify his change of address. When 
before the magistrate he was asked “ Are you 
on Egyptian ? ** to which he answei*ed 
“ Yes.*’ He was then asked “ Did you tell 
the registration officer that you intended to 
change your residence, & tell him when & 
where you were going ? ’* to which he 
answered “ No.’* Thereupon the magistrate 
entered a plea of guilty & sentenced appet. 
to imprisonment for one month & recom- 
mended the making of a deportation order 
against him : — Held : appet. had not pleaded 
guilty or admitted the truth of the charge 
within Summary Jurisdiction Act, 1879 
(c. 49), 8. 19, or Criminal Justice Administra- 
tion Act, 1914 (c. 68), s. 37, &, therefore, 
he had a right of appeal to quarter sessions 
by virtue of those sections. — R. v. Graham 
Campbell, Ex p, Ahmed Hamid Moussa, 
[1921] 2 K. B. 473 ; 90 L. J. K. B. 818 ; 125 
L. T. 310 ; 85 J. P. 189 ; 37 T. L. R. 611 ; 
19 L. G. R. 461 ; 26 Cox, C. C. 747, D. C. 

558 J. From recommendation 

for deportation.] — R* v. Graham Oampbeli., 
Ex p, Ahmed Hamid Moussa, No. 558h, ante. 


PART IX. 

sx. RegiMraHion — No proof of no 
pemument place of residence,' 


was convicted for neglect to roister as 
an enemx alien. TJierewaa no evidence 
that deft, bad no pennanent place of 
realdencein Canada : — Beld : the ebarffe 
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could not succeed. — R. v, HackmaK 
(1919), U O. L. R. 224 ; 15 O. W. N. 
190. — CAN. 



Cases 568)— 663. EmLlSH and SImpibb 

658J. AUens Order* 1920 — ^Efteet on no^nlsi- 

tion of English domicile*] — In a imsband’s 
suit for di^lution of marriage the wife 
objected to the jurisdiction on the ground 
that the domicil of the husband wae not 
English, The husband wae a waiter of 
Italian nationality &> was registered as an 
alien in England, & as such was subject to 
the restrictions & liabilities imposed by the 
Aliens Restriction Act* 1914 (c, 12), & the 
Aliens Order, 1920 : — iSeld : the provisions 
of the Act of 1914 & the Order of 1920 did 
not preclude petitione*r from acquiring an 
English domicil of choice. — Boldrini v. 
Boldkini & Martini, [1932] P. 9 ; 101 

L. J. P. 4 ; 146 L. T. 121 ; 48 T. U R. 94 ; 
75 Sol. Jo. 868. 0. A. 

558k. Prosecution under^ — Efleot of 

receiving Inadmissible evidence. j—At the 
trial of applt. who was a British subject by 
birth, for an offence against art. 6, para. 1 (a) 
of Aliens Order, 1920, & for making an untrue 
statement for the purpose of procuring a 
passport, the prosecution endeavoured to 
prove by means of a photostatic copy of a 
certificate of naturalisation authenticated by 
the seal of the United States of America 
that applt. had lost his British nationality. 
Applt. was convicted on both charges, & on 
appeal it was conceded by the Crown that 
tlie document ought not to have been ad- 
mitted in evidence, inasmuch as the mode of 
authenticating the document did not fulfil 
the requirements of Evidence Act, 1851 
(c, 99), 8. 7 : — Held : though the prosecution 
might have proceeded at the trial on the 
basis that under Aliens Restriction Act, 
1914 (c. 12), s. 1 (4), the burden of proving 
that he was not an alien lay on applt., they 
had not taken this course, but had them- 
selves accepted the burden of proof <& en- 
deavoured to discharge it by putting in 
evidence an inadmissible document, & accord- 
ingly the conviction must be quashed. — R. 
V. Bbadon (1933), 24 Or. App. Rep. 59, 
O. O. A. 

569. Add, Annotation : — Refd. Ronnfeldt v, 
Phillips (1918), 36 T. L. R. 46. 

560. Add. AnnoicUiom : — Consd. Ernest v. Metro- 
politan Police Comr. (1919), 89 L. J. K. B. 42. 
Refd. Brightman r. Tate (1919), 36 T. L. R. 
209 ; Re De Keyser’s Royal Hotel, Be 


PiGBST Supplement. 

Keyser’a iteyal Hotel v. B., [191%] 2 Oh- 197 } 
Chester v. Bateson, 1 K. B, 829; 

Powle V, MonseU (1920), 90 L. J. K. B* 105 ; 
GKimey v. Houghton (1920), 123 B. T. 706 ; 
Hudsons* Bay Co. v. Maday (1920), 88 
T. L. B. 469 ; R. v. Iieman Street Polios 
Station Inspector, Hx p. Veniooff, [1920] 
3 K. B. 72 ; B. v. Wormwood Scrubbs prison, 
[1920] 2 K. B. 306 ; Shutter v. Bolfe (1920), 
36 T. L, B. 828 ; R. du Cannon Bow Police 
Station Inspector, Bx p* Brady (1921), 91 
li. J. K. B. 98. Refd. R. v. Minister of Health, 
Ex p. Yaffe, [1930] 2 K. B. 98. Mentd, 
Bro vn v. Dagenham U, O, (1929), 98 
L. J. K. B. 565. 

561. Add. AnnotcUions : — Refd. R. v. Secretary of 
State for Home Affairs, Ex p. O’Brien, 
[1923] 2 K. B. 361. Mentd. Re Clifford & 
O’SulUvan, [1921] 2 A. O. 470 ; Secretary of 
State for Home Affairs v. O’Brien, [1923] 
A. C. 603. 

661a. Restrictions as to change ol name — 

Validity.] — Applt., a foreigner by birth, 
became a naturalised British subject in 1912, 
A; changed his name by deed poll in 1916 
from Ernst to Ernest. In 1919 he was 
. convicted under reg. 14h of the above 
regulations, for that, not being a natural- 
bom British subject, he used a name other 
than that by which he wae ordinarily known 
at the beginning of the war. He contended 
that reg. 14h was ultra vires^ on the 
ground that it was not competent by Order 
in Council, issued under Defence of the 
Realm Act, 1914 (o. 8), to deprive him of 
any rights, powers, or privileges which were 
not at the same time taken away from all 
British subjects ; & that the regifiations 

purported to override an Act of Pariiament, 
although there was no power under the Act 
of 1914 to do so : — Held : reg. 14h was not 
uJira vires because it discriminated between 
naturalised natural-bom British subjects. 

Regulations made by the King in Council 
under Defence of the Realm Act, 1914 (c. 8), 
have aU the force of a statute & may take 
away a statutory privilege or Impose a 
statutory duty. — EuNBaT v. Mbtropoijtan 
P oucB Comb. (1919), 89 L. J. K. B. 42 ; 
121 h. T. 222 ; 83 J. P. 182 ; 86 T. L. R. 
61^ ; 17 L. G. B. 448 ; 20 Cox. 0. 0. 468, D. C. 

668 . Add, Citation : — 26 Oox, 0, C. 68, D. O. 
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voi. n. 


ALKALI WORKS. 

See Insueancb ; Public Health. 


ALLOTMENT OF SHARES. 

See Companies. 


AMICUS CURI/€. 

See Barristers ; Criminal Law. 
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ClUieg 20— 119. EHGLISBt AND EMPIRE DIGEST SUPHiEMENT. 

ANIMALS. 

Part II. — Property in Animals. 


20. Add. Annotation : — ^Hefd. Peech v. Best 
(1930), 99 L. J. K. B. 537. 

32. Add. Annotatioyi : — Consd. NichoUa v. Ely 
Beet Sugar Factory, Ltd., [19 3C] Oh. 343. 

34. Add. Annotations: — As to (3) Apld. Nicholls 
V. Ely Beet Sugar Factory, [1931] 2 Oh. 84. 
Refd. Granby v. Bakewell U. D. C. (1928), 
87 J. P. 106 ; Peech v. Best (1930), 99 L. J. 
K. B. 537 ; Nicholls v. Ely Beet Sugar 
Factory, Ltd., [1936] Oh. 343. 

43. Add. Annotation : — Refd. Be Powell, Dodd v. 
WiUiams, [1921] 1 Oh. 178. 

44. Add. Annotations: — As to (1) Refd. Re 
Powell, Dodd v. Williams, [1921] 1 Oh. 178. 
As to (2) Consd. Re Powell, Dodd v. Williams, 
[1921] 1 Oh. 178. 

45. Add, Annotations : — Refd. The Tubantia, 
[1924] P. 78 ; Bollywood Silver Fox Farm, 
Ltd. V. Emmett, [1936] 1 All E. B. 82.6. 

46. Add. Annotation : — Refd. The Tubantia, 
[1924] P. 78. 


66. Add. Annotation : — ^Reld. Farey v. Welch 
(1929), 28 Oox, O. 0. 604. 

67a. Unlawful taking — Larceny Act, 4861 

(c, 96), s. 28 — ^Necessity for mens rea.] — 
Held : above sect, applies the general law of 
larceny to pigeons so far as it does not apply 
to them already : Sa consequently, a taker 
who honestly believed the pigeons taken to 
be his own was not within the sect. — F arey 
u. Weiajh, [1929] 1 K. B. 388 ; 98 L. J. K. B, 
318; 140L.T. 600; 93 J. P. 70 ; 46 T. L. R. 
277 ; 27 L. O, B. 163 ; 28 Cox, O. 0. 604, 
D. C. 

Annotation: — Expld. & Dbtd. Ootterlll v. Penn, [1936] 1 
K. B. 53. 

73. Add. Annotation : — Refd. The Tubantia, 
[1924] P. 78. 

80. Add. Annotation : — Refd. Farey v, Welch, 
[1929] 1 K. B. 388. 

90. Add. Annotcdions : — As to (1) Consd. Be 
Powell, Dodd v. WiUiams, [1921] 1 Ch. 178. 
As to (2) Refd. Re Powell, Dodd v. Williams, 
[1921] 1 Ch. 178. 


Part III. — Rights and Liabilities of Owners of Animals. 


101. Add. Annotation : — Apld. Barnard v, Evans, 
[1925]2K.B. 794. 

107. Add. Annotation : — Refd. Steam v. Prentice, 
[1919] 1 K. B. 394. 

109. Add. Annotation : — Consd. Hines v. Tousley 
(1920), 96 L. J. K, B. ITS. 

116. Add. Annotations : — Consd. Barnard v. Evans. 


[1926] 2 K. K. 794 ; Cotterill v. Penn, [1936] 
1 K. B. 63. 

117. Add. Annotation : — Refd. Nye v. Niblett 
(1017), 87 L. J. K. B. 590. 

119. Add. Annotations: — Consd. Horton v.Gwynne, 
[1021] 2 K. B. 661. Apld. Farey r. Welch. 
[1929] 1 K. B, 388. Expld. & Dlstd. Cotterill 
V. Penn, [1936] 1 K. B. 63. 


PART II. SECT. 1. SUB-SECT. 1. 

a. Ca7neL] — Under the condition 
of allairB which hfjws existed In Western 
Australia for many years, camels are 
to be rcprarded as belongrlng to the 
class of domestic animals. — Nad a 
Shah v. Slekmax (1917), 19 W, A. L. R. 
119.— AUS. 

Sff. J^anch - bred fox.] — Held : a 
domestic animal. — K bkrs v . Mao- 
Eachern, ri933] 3 P. L. R. 416; 4 
M. P. R. 333.— CAN. 

PART II. SECT. 1, SUB-SECT. 2. 

sk. Steer — Wtiat amounts to stealing,] 
— R. V. Wood, [1934] 1 W. W. R. 191. 
—CAN. 

PART 11. SECT. 2, SUB-SECT. 1.— A. 

19 ii. .1 — A fox boro 

& roared in captivity esoaped & was 
killed by defts. upon a stranger's land 
a week later Reid ; the fox was an 
animal ferm naturae ; pltf.'s qualified 

S roperty therein come to an end when 
ie animal escaped & was reduced into 
actual possession by defts. ; there was 
no immediate pursuit, nor was there 
animus revertmdi. — Campbell v. Hed» 
LEY (1917), 39 O. h. R. 628 ; 37 
D. L. R. 289.— CAN. 

60 ii. Damage to Jiives.] — A bee 

is not on animal within Criminal Law 
OonsoUdation Act, 1876 (S. A.), e. 110. 
— R, V. NitboRke, [19281 S. A. S. R. 
229.— AUS. 

PART II. SECT. 2, SUB-SECT. 2, 

74 ii* Animal killed Im ires- 

passer.] — When a person kills a wild 
animal on the property of another 
the oarcass doefi not belong to the 


killer but to the proprietor of the pro- 
perty, & the latter, either himself or 
by bis duly authorised agent. Is entitled 
to demand &, if refused, seize the 
carcass, & such pei^one as help him to 
exercise his right are doing no wrong ; 
but as against any other person, the 
Idller has a right to retain possession 
of the carcass. — R. v. Abtd Rantra 
( 1924), I. L. R. 3 Pat. 649.— IND. 


PART II. SECT. 8. 

«b. As between husband cf* wife — 
Wife*B cattle on husbanded farm .] — 
Where cattle belonging to a wife are 
placed on her husband's farm, fed from 
the crops grown thereon & looked after 
by him In oaiTying on farming opera- 
tions, not as her agent or manager, 
but as Ills own business, & the offspring 
of the original stock are treated in the 
same way & sold from time to time & 
the proceeds invested in other stock, 
the mcrease of the original animals ds 
the animals bo\ight from the proceeds 
of the sale cannot be olalmea by the 
wlfe.^ — ^M inakeb V. Hadden, tl9l7] 3 
W. W. R. 774.— CAN. 

Brood of tame ip domestic emimeds 

4 


— Belongs to owner of aam or motner.i 
Calhoun v. REm (Saak.), [1927] 
U. L. R. 808 ; [1927] W. W. R. 429. 
CAN. 


premises. The accused alleged that 
the dog was chasing 8c worrying his 
(iattle : — Held. : no danger to sheep 
being involved, vSheop Protection & 
JDog Licensing Act, R.S.S., 1930, a. 3 (c) 
did not afford a defence ; & the accused 
must prove that he fired the shot 
either because the dog was molesting 
his cattle or be<jause he had reasonable 
apprehension that it was about to 
injure his cattle & be believed they 
could bo protected in no other way ; 
the mere fact that the dog was tree- 
passing was no excuse. ()n the evi- 
dence the defoncA failed. — R. (Steel) 
Stewart, [1937] 1 W, W. R. 400.— 
CAN. 


sd. Straying bull tied up during 
night — Released <t driven away next 
day — Subsequently found dying. }— Deft, 
tied UP over night a biUl which had 
strayed on his premises, to prevent It 
damaging his cows Se released it next 
day & drove it away. In the evening 
it was found castrated near the 
boundary of deft. *8 farm & died the 
next day. In an action for damages ; 
— Held : deft. *8 actions were Justmed, 
& In the absence of evidence as to 
when or how or by whom the animal 
was Injured, pltt could not succeed.— 
PioowioH V. MalIcBhohax, [19241 4 
D. L. R. 686 ; 3 W, W. R, 308.— CAN. 


PART III, SECT. 1, SUB-SECT. 1.— B. 

108 iii. *— — Ho Qfdiutl interference 
ivith sheep.] — ^The accused was prose- 
cuted under sect. 6.37 (a) of the Criminal 
Code for the .killing of a dog. It was 
admitted that the dog was shot & 
killed by the accused while on accused's 
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PART in. SECT. 1, SUB-SECT. 1.— 0. 

104 li. .1 — ^The making use of 

dogs to drive away ti%«passmg cattle 
is not wrongful where In doing so the 
cattle are not wilfully or negligently 
Inlured.— O halbpoub t>. OnBmN, 
[19301 2 W. W. B. 77.— CAN- 



PABT IlL SECT. U SUB-SECT. 1.— E, 

M. Claim agaiiMt ousiodiaTi t>f 
cmitnai — Onm of proof as to abseme of 
negliffence,] — T»e omts Is upan the 
opBtodian to show that the injtiry did 
not occur through hia act or uegligenoe 
only whore it is shown that the Injury 
occurred when the animal was or should 
have been in his custody or oontroi, or 
that he was under an obligation to 
account for it to the owner. — FloowicH 

V. MAnjESHCHASt, [19241 4 D. L. R. 585 ; 
3 W. W. R. 30S.— CAK. 

126 V. .)— Pltf.’s cow died 

from chohing over an onion from a 
dump of culled onions wbkjh deft, had 
dumped in the space occupied by an 
“ A ’* fence between the adjoining 
fields of pltf . & deft. It was found that 
the onions were closer to deft/s side 
of the fence than to pltf /a, & there was 
a break in the rail on pltf.’s side through 
which the cow got access to them & 
that if it bad not been broken the 
accident would not have happened ; — 
Held : as It was the duty of pltf. to 
keep his side of the fence in repair the 
cow was a trespasser, &, therefore, 
deft, was not liable for its loss. — 
ScnNteiDKR r. Hee Fong, [19351 1 

W. W. E. 36<5 ; 2 D. L. R- 812.— CAN. 

132 iia. Animal falling in wdl 

— Animal lawfully at large.] — Pltf.’s 
horse while lawfully running at large 
was killed by falling Into an open well 
on deft, ’8 land. X)oft., who knew of 
the open well, was residing outside the 
province, the land being occupied by 
a tenant: — Held: deft.’s breach of 
Open Wells Act gave pltf. a right of 
aotlcm on a tort committed ^thin 
the Jurisdiction,** Justifying allowance 
of the Issue of a writ for service on 
deft, ex jw’is . — BBOTitRheoN e, Ken- 
nedy, [19191 2 W. W. H, 808 ; 47 
B. L, K. 131 ; 12 Soak. L. R. 304.— 
CAN. 

132 ii b. Whed U an open 

weuy *} — Whether a well ie ap *' open 
well *• or not is a guostlon of fact to be 
proved at the trial. While it might be 
aji ** open well ** if insecurely covered, 
the fact that an animal falls into li 
without any evidence of hoW It 
ooouri‘ed does not prove It such, nor 
does the fact that the material of the 
covering was seven years old. — B rts- 
DA^ r. Reid, [19203 3 W. W. R. 832.— 

182 U 0 . — — Animal tmlawfuUy 

at larffe. 3— Owners of such animals have 
no right of action where they are killed 
or injured by filing into an open well. 

0. ^iaCATW«8T LtIFB Assur- 
«393 

fl»363 2 W. W. R. 342 ; 20 Saak. L. 11. 
645. — CAN. 

, tS» U d. — ....**-.j-.^Whore 

PIW. that hi# stock stray^ on 

to d^.*ff premli^, ft; there led into a 
;^U ft was killed, he hm estabjlsheid a 
primA /«oi« violation M the Act, ft 
where delt*> only eacplanatiOh IS that 
he A protection roaeonaTt^r 

Bufiloieni to keep animals dway from 
thoweil, waife that the animai la guenon 
somehow or other got into the 
ho has not, robins the primA 


got through the protection by doing 
that wbion animals ore wont to do. — 
Pitman v. Brown, [1925] 3 D. L. R. 
81 ; [1925] 2 W. W. R. 30 ; 19 Saak. 
L. R. 382.— CAN. 

182 ii e. Ignorance of 

owner aa to existence of welL) — An 
owner of land on which there is an 
open well contrary to statute cannot 
rid himself of liability for damages 
caused thereby by pleading that he 
did not knofw it waa there.-*— HtrosoN 

V. SIL2ER (Saak.). [1919] 3 W. W. R. 
575 ; 49 D. L. R. 125.— CAN. 

182 Ula. .}— The digging 

by a municipality of a ditch dangerous 
to animals alongside the travelled 
portion of a highway ft the leaving of 
it unprotected, was held to be a mis- 
feasanoe which rendered the munici- 
pality liable for the loss of a horse 
which plunged into the ditch & was 
killed. — HOWELD V. WiDTON Rukai. 
MUNioirAI/TTY No. 472 (1922), 66 
B. L. R. 321: 16 Sask. h. R. 427 ; 
[1922] 2 W. W. R. 668.— CAN. 

132 iv. Animal falling in exca- 

valion.] — Beft. ft pltf. were neighbours. 
Pltf, *s oow while ruimlng at large fell into 
an eKoavation on deft. ‘a lana : — Held : 
pltf. could not recover damages, — 
PrrrzBN v. Shobxuk, [1921] 2 W. W. R. 
686 ; 16 Alta. L. R. 482.— CAN. 

132 V. .] — The owner or 

occupier of land will be liable in dam- 
ages for any loss of stock resulting 
from failure to guard agob^d* access 
to an excavation. — K bldoog v. Batten 
(1922), 69 B. U R. 528 ; [1922) 3 

W. W. R. 673.— CAN. 

132 vi, Cellar of unused 

hoitse.]— Beft. owned unfenoed land on 
which was an unused open bouse with 
a cellar beneath. Pltf. *8 herse, ruhning 
at large, got into the house, ft* while 
there, one of its feet broke through 
the fioor above the cellar ft, being 
unable to withdraw it, it died ; — Held : 
the animals must take the land as 
they find it, ft Open Wells Act did not 
apply. — WRUBiiESJa e. IiO®v, [X9231 
2 W. W. R. 764.— CAN. 

X j, } — Where there is a 

bye-law permitting cattle to run at 
lasge ft such cattle are Injured by the 
barbed wire of a fentje which has fallen 
down through the rottenness of its 
posts, the owner of the fence is liable 
for the injury to cattle lawftdly on the 
highway, & Injured thereon, — Chase v. 
CommiDOE, [19171 2 W. W. R.T36.— 
CAN, 

E ii. On raoecowrse-^Injwry to 

racehorse.] — Appltfs racehorse was 
Injured on resp.'s racecourse by a 
splinter from a stake used to flag off 
a portion of tbe regular course, which 
had become dangerous owing to heavy 
rain ‘jycJd .* resp. having taken 
proper atos to ensure that the course 
Was as safe as reasonable eare ft skill 
could make ft the risk not being In 
the nature of a “ trap,’* no liability 
attached for the injury.— W aokbow t). 
TAEAPtmA iomxY Ohun, [1928] N. K. 
L. B. 949.— N*Z. 

187 kill .1— The mere 

fact that a government railway line 
passing thrOTigh pastoral country is 
unfen^eod cannot he taken os an Implied 


permission by the Transport Oomrs. for 
stock of adjoining landowners to be 
upon, or to cross, such line. An 
animal straying on such a railway line 
Is a trespasser, & the only duty owed 
by the Transport Oomrs. to tlic owner 
or the animal Is not recklessly to dis- 
regard its presence, or intentionally to 
inflict injuiT upon it. — New South 
Wai^js Transport Comrs. v . Barton, 
H9331 Argus L. It. 228 : OA.L. J. 459; 

49 C. L. K. 114 ; 33 S. R. N. S. W. 607 ; 

50 N. S. W. W. N. 230.— AUS. 

137 xiv. Negligence of 

otmer,] — An action will not lie for 
damages for the loss of cattle killed by 
a train when the cattle were on the 
railway line through the negligence 
of pltf. — N elson v. Grand Thunk 
PA orPio Ry. Co. (1920), 51 B. L. R. 
141,— CAN. 

k i. Grain left accessible to stock — 
Injury from eating — Grain escaping from 
granary.] — Where animals straying 
upon the premises were Injured by 
consurning grain which had escapt'd 
from a granary through no fault of 
the grower : — Held : deft, was not 
liable under Open Wells Act, R. S. 8. 
(c 124), s. 3. — Hiixe. Mallach, [1918 

1 W. W. R. 10 ; 10 Bask. L. R. 419 ; 
37 B. L. R. 709.— CAN. 

k ii. Animal lawfully at 

large.] — Where the non-observance by 
a proprietor of land of Open Wells 
Act, R. S. S., 1909 ( 0 . 124), 8. 3, 
results in injury to animals lawfully 
at large which have strayed upon his 
Land, he is liable in damages to their 
owner.— Watson v. Guh^laume, [1918] 

2 W. W. R. 1047 ; 11 Bask. L. ii. 848 ; 
42 B. L. R. 380.— CAN. 

k iii. — Granary reason- 

ably fit for grain.] — Held : defta. were 
not Uable for damages for injury to 
pltfs.* horses, while lawfully running at 
large, caused by eating wheat which 
had run from a granary ou defts.* 
premises, in view of the jury’s finding 
that the granary was reasonably fit 
for storing the wheat as against 
animals running at large. — G i.enn & 
Babb v. Sohofibld, [19281 2 B, L. R. 
319 ; [19281 S. O. R. 208.— CAN. 

k iv. Animal trespassing,] 

— If grain bo left in such an unguarded 
condition as to permit of horses being 
attracted by It & eating it to their 
Injury, the owner of the grain will bo 
Uable for the resulting <1 am age, oven 
though tbe horses are trewimesers. — 
Pulton v . Randall, Gee fe Mitcheli , 
Ltd., [19181 3 W. W. R. 33l.— CAN. 

|g y, ,j. — A person 

who allows threshed grain to he acces- 
sible to stock, is liable in tiainages for 
the death of an animal ros lifting thcwi- 
from, ’ even though the anlijial was 
unla'^ullv at laige, uuUvsh the ownei 
of the animal when tutning it at large 
knew that such grain was acccBsiblc 
to stock.— H a womtr c. Wimn (1922), 
65 B. h. R. 174 ; J5 Sank. h. R. 275 ; 
[1922] 1 W. W. R. 107().—<JAN. 

Ij vi. 1 — Pltf. alleged 

that deft, while engaged in seeding 
left out in his unfenced ploughed field 
an unprotected waggon box wblob 
contained wheat ft tliat pltf.’s horse 
while lawfully running at targe gorged 



Cases 189— 146a. English and Empire Digest Supplement. 


189* Add, Annotaiima : — Consd. Buiaster v, HolHs, 
[1918] 2 K. B. 795, Reid. Hall v, Brooklands 
Auto*Bacmg Club (1932), 48 T. L. B. 646; 
Hillen v, 1, C. I. (Alkali), Ltd.> [1934] 1 
K. B, 455. 

140. Add, Annotation : — Refd. Bottomley t?. 

Bannister (1931), 101 L, J. K, B. 46. 

146. Add, Annotation; — As to {!) Refd. British & 
Foreign Marine Insce. v. Gaunt, [1921] 2 
A. C. 41. 

145a. Animal killed — Meaning of ** external & 
visible injury.*'] — A policy of insurance pro- 
vided that an insurance co. should indem^y 
the insured against death solely attributable 
to accidental external & visible injury to any 
horse the property of the insured, duly 
certified by a veterinary surgeon, & further 
provided that the due observance & fulfilment 
of the conditions of the policy should be a 


condition precedent to any liability of the 
CO. under the policy. The insured e horse, 
drawing a loaded van, got out of the driver s 
control, bolted, & fell Into a ditch with toe 
van on top of it, & died in consequence of the 
pressure of a sh^t upon its windpipe. There 
was no mark visible on the skin of the horse, 
&r no certificate of a veterinary surgeon was 
obtained; — Held: (1) it was not necessary 
that there should have been any mark 
visible on the skin of the horse, the injury 
was external & visible ; & (2) it was a con- 
dition precedent to the insured’s right to 
recover that the death of the horse should 
be duly certified by a veterinary surgeon, 
but, on the facts of the case, the co. had 
waived compliance with such condition. — 
Bubrxdge & Son v, Haines (F. H.) & Sons, 
Ltd. (1918), 87 L. J. K. B. 641 ; 118 L. T. 
681 ; 62 Sol. Jo. 521, B. 0. 


Itself with the wheat & died : — i/eid : 
deft, was not liable. — M usselman t>. 
Zlvimkrman (1022), 66 D. L. R. 350; 
11922] 2 W. W, IL 640.— CAN. 

k vii. .] — The result 

of an action under Open Wells Act, 
li. S. S., 1920 (c. 169), does not depend 
upon whet her or not the animals 
Injured were unlawfully at large under 
Stray Animals Act, R. 8. S. 1920 
(o. 124). — Wenixall V. Perks, 11924) 
3 W. W. R. 876.— CAN. 

k viii, Grain mired with 

poisonous snbsianoe. 1 — No liability 
attaclioB to a railway co. for damages 
for the loss of cattle which die from 
eating grain which has become mizod 
with lead ore, where the grain was 
dropped upon the ground among the 
particles of load ore by a customer of 
the railway oo. wliilo unloading grain 
from the company’s cars. — Dawson v, 
pAiiADisK Mine & Canarian Pacipio 
Ry. Co., [1919] 1 W. W. R. 499.— 
CAN. 

k lx. .1 — The obligation 

imposed by Open Wells, etc., Act, 
K. S. S.. 1920 (o. 160), 8. 4. Is an 
absolute one, & where another’s animals 
have been Injured as the result of 
threshed grain being acxjosalble to them, 
the fact that the granary in question 
was reasonably fit for the storage of 
grain os against animals running at 
large Is no defence. — Schofield v, 
Glenn & Babb. [1927] 3 D. L. R. 188 ; 
[19271 2 W. W. R. 183 ; 21 Soak, L. R. 
494.— CAN. 

n i, Running into animal using 

highway.] — Deft., while driving his 
automobile at dusk at twenty -five 
miles an hour with his lights on, ran 
into pltf.’s cow which he had not seen 
until very close to it. He was held 
liable in damages. — Johnson v. Giffen 
(1921), 62 D. L. R.'636; [1921] 3 

W. W. R. 690.— CAN. 

n II. .1 — Pawluk V . Erie- 

BEN, [1930] 2 D. L. R, 991.— CAN. 

pi, Turkeys at large on high- 

way,] — Oronsberry V. Peterson 
(1936), 6 F. L. J. (Can.), 309.— CAN. 

p ii, Running over cow drinking 

from gutter.]— A motorist, colliding 
with a bow which had stopped to drink 
from a gutter while being driven from 
pastoe, is liable for damages on the 
principle of res ipsa loquitur. — Crowley 
v. Gardner, [1936] 3 D. L. R. 795. — 
CAN. 

^ i. lAabUity of boatowner for 

act of repairer,] — A boatowner em- 
ployed a Joiner to repair his boats. 
The paint scrapings were left lying on 
the ground, & poisoned a cow that was 
grazdUig on the pasture : — Reid : It was 
the boatowner’s duty to see that the 
paint scrapings were removed, & he 
was liable In damages for the oow’e 
death. — Stewart v. Auajas, [1920j 
e. O. 129 ; 67 Sc. L. R. 8S.— fiOOT^ 


w ii. Animals lawfully ai large — 

Whether poison hidden trap ,] — Poison 
which deft, had put in bags on his 
unfonoed land & carefully covered with 
manure, & which, without hJs know- 
ledge, became exposed & caused the 
death of pltf.’s cattle lawfully at large, 
which entered on the land : — Held : 
not to constitute a bidden trap. — 
W INMILL &; Thomas e. Collins (Sask.), 
[1927] 3 W. W. R. 326; rmysd.. [1928] 
2 D. h. R. 353; 1 W. W. R. 705 ; 22 
8. ]j. R. 422.— CAN. 

w iii. .]— Pltf. & 

deft, were farmers & occupied adjoin- 
ing lands separated by a three -stmnd 
wire line fence, secured by posts. 
Deft.’s servant in the course of spread- 
ing grasshopper poison on deft.’s land, 
loft an open bag of the composition 
on the ground at five feet distance 
fiom the fence. A home & a number 
of cattle, property of pltf., pasturing 
on his land, were attracted by the 
smell of the poison, which consists in 
part of bran &c salt, & having broken 
down one of the strands, were able 
from pltf.’s land to reach the bog, &, 
eating the poison, they died. Pltf. 
sought to hold deft, liable for negli- 
gence. Deft. & his servant knew that 
the mixture was poisonous to horses 
& cattle, & that pltf.’s horse & cattle 
were loose on pltf.’s land. Whether 
they knew that the poison was an 
allurement to cattle was not gone into. 
Judgment for pltf. Deft, appealed : — 
Held: the appeal should be allowed 
& the action dismissed. — Perozf.k v. 
Sinclair, [1933] 2 W. W. R. 484 ; 4 
D. L. R. 317; 41 Man. D. It. 263.— 
CAN. 

141 i. Wrong gwmlUy in poisonous 
dip — Animals poisoned.} — Pltf. alleged 
that the death of his sheep was due 
to the presence of an excess of arsenic 
In powder memufaotured & sold by 
defts. which he had added, together 
with more than the quantity of water 
specified in defts.* printed instructions, 
to a solution through which the sheep 
had already been passed without 
injury :—JJeld : pltf. had not proved 
that the death of the sheep was due 
to an excess of arsenic in the powder. — 
Cooper v. Visser, [1920] App. D. 111. 
— S. AF. 


PART III. SECT. 1, SUB-SECT. 1.— G. 

0 1. ,] — A claimant has a 

right of action to compel council & 
valuer to comply with the Acta as far 
as may be necessary to give effect to a 
valid claim for compensation ; but he 
has no right of action In the nature of 
appeal against the determination of 
the council or the valuation of the 
valuer.— Hoglk e. Ernesttown Town- 
ship (1918), 41 O. L. B. 894; 13 

O. W. N. Sii ; 41 D. L. R. 123.— OAK. 

« li. Maruktmus.] — The 

direction to the municipal ooimCfi to 
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award compensation under the Act of 
19 14 is mandatory ; &theymayby man- 
damus be require to obey the statute. 
— Noble v. KBQiTEsiNa Township 
(1918), 41 O. L. R. 400 ; 13 O. W. N. 
339 ; 41 D. L. R. 99.— CAN. 

c ill. .] — If a town- 

ship council fail to perform the duties 
imposed upon it by s. 18 of the Act 
of 1914, a mandamus may bo granted 
to compel the council to make the 
inquiry directed by the sect. & award 
compensation. — Hudson & Hardy 
V. Biddulph Township (1920), 46 

O. L. R, 216.— CAN. 

sf. Wanton killing of un- 

licensed dog .] — Notwithstanding the 
Act of 1917, B. C.. 8. 3, one Is liable In 
damages for causing death or Injury 
to an unlicensed dog in a sheep- 

f >rotection district, if the Injury is 
iiflictod wantonly. — Wilgress v, 
Rttohie, [1920] 2 W. W. R. 421 ; 62 
D.L. R. 643.— CAN. 

sg. Stock -brands Act, R. S. B. C„ 
1924 — Offence against.] — R. ex rel 
Maxson V. Dobbin (B. C.), [19291 3 
W. W. R. 176; 62 Can. 6rim. Caa. 
342.— CAN. 


PART HI. SECT. 1, SUB-SECT. 1.— H. 

sh. Damage to mare in foal .] — An 
unborn animal, while It remains in 
utero, has no Independent existence as 
a chattel. In an action for negligence 
owing to an Injury suffered by a mare 
in foal, which caused her death & pre- 
vented the fool from being born alive, 
the injury assessed damages on the 
basis of the mare & foal as separate 
chattels : — Held : the true measure 
of damages was for the mare In foal & 
not for the maro & foal separately, &, 
therefore, there must be a now trial. — 
Bell v. Thompson (1934), 34 S. R. 
N. S, W. 431 ; 51 N. S. W. W. N. 138.— 
AUS. 


PART HI. SECT, 1, SUB-SECT. 2. 

sk. Stray Animals Act, ] 920 ic. 124) — 
Meaning of animal — Turkey .] — Since 
turkeys are not included under the 
words ** animal ” or animals ** in 
above Act an oumer of a turkey, who 
enters upon another’s land to get the 
turkey after It has strayed tnereon 
commits a trespass.— Soblie v.McKee, 
[19271 1 D.L. K. 249; [19271 1 W.W, R. 
66 ; 21 Sask. L. R. 330.— CAN. 


sm. Authorised round-up — lAdbility 
for tresmss .] — A person who Is autho- 
rised by the Minister to conduct a 
round-up in pursuance of a petition 
therefor under sect. 125 (3) of Domestic 
Animals (Unorganised Territory) Act, 
1924, is personally liable for a trespass 
committ^ in the course of the conduct 
of the round-up. The UabUlty im- 
posed by said sub-sect. (8) Is both 
Joint & several on each one of the 
signers of the petition. The fact that 
some of the required number of the 



151, Ajfter this case add See, aUo, OonstiTO- 
TiONAL Law, Vol. XI., p, 680 ; Oopyhouds, 
Vol. XIII., pp. 21 et eeq:* 

164, Add. Citation :~-17 C. B. N. S. 251, n. 

Add. Annotations : — Retd. Read v. Edwards 
(1864), 17 0. B. N. S, 245 ; Gayler & Pope 
V. Davies (1024), 93 L. J. K. B. 702. 

166a. .] — Manton V. Bbockxkbank, No. 

^ 268a, post. 

156b. .] — (1) For injury caused by horses 

or catUe to property on or adjoining a high- 
way the owner is not liable in the absence of 
negligence or of wilful intention on his part. 

(2) The bolting of a horse which has been 
left unattended in a public street is primd 
fade evidence of negligence on the part of 
the owner. — Gaylbb & Pope, Ltd. v. 
Davies (B.) & Son, Ltd., [1924] 2 K. B, 76 ; 
93 L. J. K. B. 702 ; 131 L. T. 607 ; 40 T. L. R. 
691 ; 68 Sol. Jo. 685. 

Annotation: — Generally. Kefd. Deen v. Davies, (1935] 2 
K. B. 282 . 

159. Add. Citation : — 62 Sol. Jo. 161. 

Add. Annotation: — As to (1) Held. Richards 
V. Davies, [1921] 1 Ch. 90. 

162. After this case add “ See, now. Dogs Act, 
1906 (c. 32), s. 1 (1) (3).^’ 

1 63a. Cat killing pigeons.] — The owner of a cat is 


not bound to ke^p it from 
neighbour’s land# 

A cat belongs to the olass of a id mA js 
mansuefce naturce. For miscMef done by* it 
in following the common instincts of its kind, 
its owner is not liable. To make him liable 
he must have knowledge of some vicious 
propensity beyond those common instincts. 
Therefore where a cat strayed from its 
owner’s land into the land of a neighbour & 
killed fowls pigeons kept there ; — Held : 
the owner of the cat was not liable. — B uckle 
V. Hollies, [1926] 2 K. B. 125 ; 95 L. J. 
K. B. 547 ; 134 L. T. 743 ; 90 J. P. 109 ; 
42 T. L. R. 369 ; 70 Sol. Jo. 464, O. A 

Annotation Eefd. Cutler v. United Dairies (London Ltd. 

[1933] 2 K. B. 297. 

166. Add Annotation : — Consd. Hines v. Tousley 
<1926), 95 L. J. X B. 773. 

167. Add. Annotation : — Consd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

168. Add. Annotation : — Refd. Performing Right 
8oc. V. Mitchell & Booker, [1924] 1 K. B. 762. 

IT . .]— Anon. (1470), Y. B. 10 

Edw. 4, fo. 7, pL 19. 

Annotations : — Retd. Higlit v. Barnard (1674), Freem. K. B. 

379 ; Ricketts v. East & West India Docks, etc., Ry. 

(1852), 12 C. B. 160. 


signatures to the petition are forgeries 
& the consent of the Minister was 
therefore obtained by deception does 
not relieve the actual signers of It 
from responsibility for the wrongful 
conduct of the round-up. — J ones v. 
Walker, [1932] 3 W. W. K. 327.— 
CAN. 

PART III. SECT. 2, SUB-SECT. 1,— A. 

154 ix. .] — The owner of an 

animal in which by law the rule oi 
property can exist Is bound to take 
care that it does not stray into the 
land of his neighbour, & he Is liable for 
any trespass it may commit, & for the 
ordinary consequence's of that trespass. 
Whether or not the escape of the animal 
is due to the owner’s negligence is 
Immaterial. — W h alley r. Vander- 
ORANi), [1919] 1 W. W. R. 87; 44 
D. L. E. 319.— CAN. 

154 X. To remove cattle — Under 

Domestic Animals Act, li. S, A., 1922 
(c. 67), s. 64.] — If lands of A. adjoin 
lands of B, without a fence between 
t/hem, & the lands are within an extra- 
municipal area which has not been 
closed under s. 8 of the above Act, & 
none of the lands have ever been 
within a municipal or pound district, 
& If A.’s cattle stray on to B.’s lands & 
B. gives notice to remove them, A. 
sufficiently complies with s. 64 of the 
above Act by removing them a reason- 
able distance on to his own land, even 
thoiigh this does not effect a permanent 
removal. — R. (Gag an) v. Hillmbb, 
[1923] 3 W. W. R. 660.— CAN. 

167 1. Defavlt of plaintiff leaving 

property unprotected,] — There is no 
liability for cattle straying on to land 
open on two sides, & not therefore 
protected by a lawful fence as required 
by Trespass Act, R.S.B.O., 1924, s. 14. 
— Maodonalp-Buohanan V, Johnson, 
[19341 1 D. L. R. 216.— CAN. 

176 iii. .1— Where a 

fence erected by one of two adjoining 
owners becomes by agreement, express 
or implied, the line fence the other 
adjoining owner fences three sides of 
his land & joins on to the line fence, he 
must pay a Just proportion of the then 
value thereof 6c thereafter bear an 
equal share of the costs of maintenance 
& repair, but it also vests in him all the 
rights or an owmer in respect of the 
lino fence. He is entitled to streiyrthen 
& repair It by adding strands of wire 


to prevent his cattle getting upon the 
’aiid of his neighbour, & the lattor has 
no right to remove the strands. If he 
does so, & the cattle get upon his land 
by his act, ho cannot claim against the 
adjoining owner for resulting damages. 
— Armstrong v. Thompson, [19231 3 
D. L. R. 74 ; 2 W. W. R. 609.— CAN. 

jj i, .] — ^ horse belonging 

to applt. was being grasced in a field 
which adjoined reap. *8 farm, upon 
which ho kept cattle, including a bull. 
The cattle were continually breaking 
tlxrough the dividing fence, & on one 
occasion the bull gored the horse. 
The fence between the properties was 
not a sufficient fenoe within Fencing 
Act, 1908; — Held: there was no 
evidence of negligence by reap, towards 
applt. & without proof of scienter 
damages were not recoverable. — 
Edwards v. Rawxins, [1924] N. Z. 
L. R. 333.— N.Z. 

II. .] — Where there exists a 

valid bye-law permitting animals to 
run at large In a municipality, an owner 
cannot be bold to be guilty of negli- 
gence in allowing hia animals so to run. 
— Koch u. Giland Trunk Pacific 
Branch Lines Co., [1917] 1 W. W. R. 
1120 ; 10 Soak. L. R. 35.— CAN. 

Iii. .] — Damage caused by a 

bull running at large contrary to 
Entire Animals Ordinance, s. 4, is 
recoverable though the property dam- 
aged Is not surroundea by a lawful 
fence, — McLean v. Brett, [1919] 3 
W. W. R, 621 ; 49 D. L. R, 162.— 
CAN. 


1 iii. ,] — The owner of cattle 

rightfully running at large is not liable 
for damagr© to crops done by them on 
uufenced land. — M cKay v. Loucks, 
[1920] 2 W. W. R. 1007 ; 63 D. L. R. 
394.— CAN. 

1 iv, .1 — Animals are not running 

at large when in charge of a herdsman. 
— R. V. Peterson, [19201 1 W, W. R. 
506 ; 51 D. L, R, 104 ; 32 Can, Crim. 
Cas. 218,— CAN. 

Iv. .] — Cleary v. Hite, [1921] 

3 W. W. R. 130.— CAN. 


I Vi. .] — Pltf. & deft, owned ad- 
joining farms, & the line between the 
farms was unfenoed. Deft, turned his 
cattle loose & they went on to pltf.’s 
land & ate up hla groin which was, to 
deft.*s knowledge, lying in stoo^ 
thereon ; — iSfeW / deft, was liable in 
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damages. — D obbolowbki v. Danyluk, 
[1921] 2 W. W. R. 729.— CAN. 

1 vil. .1 — A bull, which has 

broken through from Its owner’s 
enclosed land on to adjoining enclosed 
land of another poison & is without 
a herder, is running at large within 
Stray Animals Act. — R. v. Brady, 
[1921] 3 W. W. R. 396.— CAN. 


I viii. .1 — Under Animals Act, 

R. 8. B. C., 1924 (c. 11), s. 11. the 
owner of an animal unlawfully at large 
Is liable for personal Injuries committed 
by it when running at large, as well 
as for Injury to property, — Jacobson 
V. Schneider, [1927 ] 1 D. L. R. 1006 ; 
[19271 2 W. W. R. 257 ; 38 B. O. R. 
83.— CAN. 


1 ix. .] — Trespass Act, 1924, 

o. 260, 8. 14. deallug with animals 
Btraying into lands unprotected by a 
lawful fence, does not apply to animals. 
In this instance swine, which by 
Animals Act, 1924, c. 11, s. 3, are 
absolutely prohibited from being at 
large. — Bishop v. Lidkn, [1929] 1 
D. L. R. 998 ; 1 W. W. R. 402 ; 40 
B. C. R, 556.— CAN. 


lx. .j — SemJble : anlnmls which 

break out of one enclosure into 
an adjoining enclosure belonging to 
another pej*son oi-e at large within 
Stray Animals Act, R.S.S., 19.30. — 
Sinclair v. Kennedy, [1936] 3 

W. W. R. 641.— CAN. 


U I . .] — Where a municipal 

bye-law is passed pursuant to Stray 
Animals Act, R. S. S. 1920 (c. 124), to 
prohibit the permitting of horses to 
run at large, the dutj imposed thereby 
is one towards the proprietors of 
cultivated land as defined In a. 2 (li) 
of the Act, & not towards the public 
at large. — Osadohuk v. RuRasiAH 
(1922), 63 D. L. R. 32.3 ; [ 5 Sask. U K. 
286 ; [1022] 1 W. W. R. 829. — CAN. 

u fi, .]— A municipality 

passed a bye-law providing that all 
animals should be allowed to run at 
lar^ in the munioipality with certain 
exceptions & except between certain 
dates. Another byo-law prescribed 
what should constitute a lawful fppee. 
Nothing was said as to what should be 
the effect of a lawful fence, & no bye- 
law was passed for the purposes of 
Municipal Act, Man., e. 602 <d) 
Held : the effect of the first *mentioned 
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180. Add, Annoiatiom : — As to (1) Oonsd. Manton 
V. Brockiebank, [1923] 2 K. B. $1^. As to 
(2) Refd. Manton v. Brocklebanlr, {1923] 
2 K. B. 212. 

181. After this case add “ See, oXso, 

Vol. VII., pp. 281, 282.’* 

188, Add. Annotations : — Consd* Manton v. 
Brockiebank, [1923] 2 K. B. 212 ; Gayler 
& Pope V. JDa^des, [1924] 2 K, B. 76, Held. 
Theyer v. Purnell, [1918] 2 K. B. 8$3. 

187. Add Annotation : — Held. Manton v. Brockie- 
bank, [1923] 2 K. B. 212. 

188a. Gat trespassing,} — B ucexe v, Hoijscbs, No. 
163a, ante, 

194, Add. Annotation : — Consd. Manton v, Brockie- 
bank, [1923] 2 K. B. 212. 

1 95. Add, Annotations : — Consd. Manton v, Brockie- 
bank, [1923] 2 K. B. 212 ; Hines v, Tousley 
(1926), 95 L. ,T. K. B. 773. Distd. Pardon v. 
Harcoiut-Bivington (1932), 48 T. L. B. 216. 
Apid. A.-G. v. Corke (1932), 48 T. L. B. 650. 
Refd. Mansel t?. Webb (1918), 88 U J. 
K. B. 323 ; Musgrove t?. Pandelis, [1919] 
2 K. B. 43 ; A.-G. v. Cory, Kennard v. 
Cory, [1921] 1 A. O. 621; Bainham 
Chemical Works v. Belvedere Fish Guano 
Co., [1921] 2 A. 0. 466 ; Hoare v. McAlpine, 
[1923] 1 Oh. 167 ; Edwards v. Birmingham 
Navigations, [1924] 1 K. B. 341 ; Gayler & 
Pope V, Davies, [1024] 2 K. B. 76 ; Glanville 
V. Sutton (1927), 44 T. L. B. 98 ; St. Anne’s 


Well Brewery Oo, v, Bdberts (1928), 149 
Ij. T. 1 ; Pontardawe B. 0. r. Moore-Gwyn, 
[1929] 1 Oh. 668 ; Sycamore v. Ley (1932), 
147 L. T* 342 ; Knott v, London County 
Council, [1934] 1 K. B, 126 ; Been Davies, 
[1936] 2 K. B. 282. 

197. Add. Annotation : — Consd, Arnoil v. Paterson, 
[1931] A. O. 660. (So far as I understand the 
facts, I do not think the headnote in Piper v. 
Winnifrith is justified by the facts os found, 
nor is it justified by anything I find in the 
judgment, per Viscount Hailshajmc.) 

197 a, — ^ Uahillty of each owner for whole 

damage.] — ^Two dogs, the property of dif- 
ferent owners, acti:^ in conceil, attacked a 
flock of sheep As injured several. An action 
of damages brought under this Act by the 
owners of the sheep against the respective 
owners of the dogs, craving for a joint A 
several decree against the defenders, was 
defended by one defender only, who claimed 
that he was liable for one-half only of the 
damage : — Held : when once liability under 
the Act was established, the ordinary measure 
of damages had to be applied ; in law each 
of the dogs occasioned the whole of the 
damage as the result of the two dogs acting 
together, A consequently each owner was 
responsible for the whole. — ABNEnLU v , Pateb,- 
SON, [1931] A. 0. 560 ; 100 L. J. P. C. 161 ; 
145 L. T. 393 ; 47 T. L. B. 441 ; 76 Sol. Jo. 
424, H. L. 


bye-law was to permit cattle, other 
than those excepted in it, to rnn at 
large between certain dates. & In this 
it ousted the commou law liability of 
the owner of the cattle for damages 
caused by them when so running at 
large, & such damages were not re- 
coverable even if the land whore the 
damage was done was surrounded by 
a lawful fence. 

(2) The byo-law also provided that 
nothing therein contained should pre- 
vent the owner of any lauds trespassed 
upon or of any propertv destroyed 
from waiving rlglits created by that 
bye-law & bringing hJs action In any 
oompetont ct. in oonsoqueiice of any 
trespass : — Held : tliat provision gave 
no right of action taken away by the 
other bye-law provision. — J ukbs v, 
MiSKELLy, [1923] 2 D. L. R. 661 ; 83 
Man. L. E. 67 ; [1923) 1 W. W. E. 
1067.-— CAN. 

194 i. RcTnotencss of damage ,] — 

Damages for personal injuries suffered 
by the rider of a horse from a kick by 
a neighlioxxr’s trespassing horse are 
not too remote where the trespassing 
horse’s owner knows that the neigh- 
bour frequently rides on horseback, A 
wliore it is customary In the country to 
ride horses when hringlr^ homo horses 
or cattle, — W max.let r. Vandekoranb, 
[1919] _1_W. W. E. 87 ; 44 D. L. R. 


194 ii. — ^.1 — Whore a heifer 

was thoroughbred & registered A Its 
owner Intended to breed it to a certain 
thoroughbred registered bull, the owner 
of the heifer was given damages for the 
difference in vafne between the calf 
anticipated os the result of such breed- 
ing A the calf that was bom as the 
result of a bull’s trespass. Damagre by 
reason of the possible influence upon 
the strain of subsequent offsnring was 
held too remote A uncertain to be con- 
sidered, — ^McLean p, 11919] 

* W. W, R. 621 ; 49 D. h. R. 169.— 
CAN. 


-“J— -I>eft.’s 
passing ** sotub bull served, 
young purebred heEer Held / 
was entitled to damages for the 
creased value of the heifer caused 


her growth being stunted A shape being 
affected by being bred at an early ago, 
but not to damages based on a con- 
sideration of the effects on the minds 
of others of an erroneous theory that 
the heifer was liable to ” throw back ” 
to the first bull in future breeding. — 
Cousins v. Qbsaves, [1920] 3 W. w. R. 
702 ; 54 D. L. R. 660.-~CAN. 

194 iv. ,]— Deft, negli- 

gently allowed his mare to escape A 
trespass In another’s field wheie she 
kicked A injured a farm boy while 
she was being ejected : — Held : the 
injury was not too remote. — Harrison 
V. Armstrong (1917), 61 1. L, T. 38.— ~ 


195 iii. .3 — The owner of a 

bull at large contrary to law must be 
held to have known that he would 
naturally seek to cover any heifer or 
cow which he can reach, A his covering 
the heifer of another owner on that 
owner’s property A against his wUl is 
a trespass for which the owney of the 
bull iS liable. — M cLean v, Brett, 
[1919] 3 W, W. B. 621 ; 49 D. ET R. 
162.— CAN. 


196 iv. r-.j^Deft.’s oattle 

trespassed on pltL’s land which was 
not enclosed by a lawful fence. PltL’s 
son on horseback was chasing the 
cattle out when pltf. proceeded on foot 
to drive a steer through a gateway A 
was charged by the steer A Injured. 
Deft, had no knowledge that the steer 
was of a vicious nature or liable to 
attack persons : — HM : pltf. could 
not recover damages, as the injury was 
not an ordinary consequence of the 
trespass ; the damages claimed were too 
remote, A the proximate cause of the 
Injury was pltf. s action In approaching 
the animal on foot whibh he should 
not have done. — Hatton «. Morton. 
(1921 ] 2 W. W. R. 808.— CAN. 

197 ia. — - .] — sheep 

owner cannot join the owners of 
trespassing dogs as delts. in one cation 
for damages for the loss of his sheep. — 
MCDERMOTT V, HUPSON (1920). 18 
Tas. h. R. 21.— ACS. 

tmih , — Onw.-, 

e/ do/mage done by each dog.]— Al 

68 


sheep were worried by 6 dogs, of which 
resp.’s dog A one belonging to an 
unidentified owner wore shot. In an 
action in the magistrates’ ct. resp. was 
ordered to pay one-fifth of the total 
damages. Tuero was no direct evidence 
as to the precise extent of resp.’s dog’s 
depredations as distinguished from 
those of the other 4 dogs ; — Held : 
allowing the appeal. A awarding as 
a^net resp. the total damages assessed , 
if 2 or moi*e dogs belonging to different 
owners go together A jointly partake 
in a raid on sheep, then such raid is 
a joint affair, A qn proof of this it 
lies on the owner of each dog to estabi^h 
affirmatively the particular part of the 
damage his dog did, A to establish also 
that his dog acted independently of the 
others, A not in concert with them. — 
Lankshkar V. Fair, [1930] N. Z. L. E. 
347.— N.Z, 


197 iv. — — Where 

damage is done by animals belonging 
to several owners the fact that the 
injured party cannot specify the 
amount ox dami^go done by the animals 
of each owner does not disentitle him 
to substantial damages. — F ixuby v. 
BbpfoRp, [19181 2 W. W. B. 1066 : 11 
Sask. L. B. S45 ; 42 D. L. B. 560,— 
OAN. 

197 V. — The owners 

of different animals were held liable as 
Joint tortfeasors for destruction of 
■ — AtnRQUeE 0. Bksana, [1919] 
. W. B. 725 ; 49 D. L. B. 168*— 
OAB. 


PART III. SECT. 2, SUB-SgOT. 1.— 0, 

200 U. .)— Where hf dett/s 

negligence his four-hoiBe team ran 
away A pEf. ran out to stop them A 
received injuries : — Held : pltf. could 
not recover damages as he laded to 
show that any person was in 

when bo tried to stop the h 

" “ ^ iitmoisw.w.R. 


Ui. — — A honm owned by 
deft. oo„ attoohed to a broad -wagon, 
ran away upon a efty street A oatne In 
contact with a truck upon which pllst 
was standing, causing him tq Iku to 
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aot« AM, Anmiedion^ : — CkmsMl. Phillips v, 
BviiamM Hygi^c Ijatmdry Co., {1923] } 
. K, fi. 539. 

202* Add, Anmtodion : — ^RejU. Phillips v. Britannia 
Hygiesaio h&undry Co., [1923] I K. B. 639. 

208. Add, Annotations : — Consd. Cayler & Pope v, 
Davies, [1924] 2 K. B. 76 ; BUor t). Selfridge 
& Co., Ltd. {1980), 46 T. L. E. 236 ; McGowan 
V. Stott <1923), 99 L. J. K. B. 857, n. Reid. 
Manton v, BrocMehahk, [1923] 2 K. B. 212 ; 
Phillips V, Britannia Hygienic Latindry Co., 
[1923]! K. B. 589. 

204. Add, Annotations: — As to (1) Consd. Gayler 
& Pope V. Davies, [1924 ] 2 K. B. 75. Reid. 
Manton v. BrocMehanfc, [1923] 2 K. B. 212. 

206. .4d<2. Annoiaiions: — Reid* Gayler Sc Pope v, 
Davies, [1924] 2 K. B. 75 ; Deen v, Davies, 
[1935] 2 K. B. 282. 

205a. ^ — Attempt to stop horse — Volenti 

non fit injuria.] — A horse belonging to dofts. 
& attached to one of their vans was seen by 
pltf. running past his house without the 
driver. It entered a field immediately ad- 
joining, & separated by a hedge from, pltf.'s 
garden, & the driver, who had followed it, 
was trying to pacify it, but as it continued 
very restive, the driver, who was excited, 
shouted “ Help, help 1 ” whereupon pltf. 
went over the hed^ Sc attempted to hold the 
horse, but it suddenly reared Sc threw him 
to the ground causing him serious injuries, 
in respect of which he sued defts. There 
was evidence that the horse had bolted once, 
if not twice, before. The jury found (a) that 
pltf. did not freely Sc voluntarily, with full 
Knowledge of the nature of the risk he ran, 
impliedly agree to incur it ; (6) that defts. 
were guilty of negligence in employing the 
horse to draw the van ; Sc (c) that negligence 
was the cause of the accident : — Held : the 
negligence (if any) of defts. in employing the 
horse could not be said to be the cause of 
the accident, inasmuch as there was a novys 
aotua vnierveniens — ^namely, pltf.’s attempt to 
hold the horse, which he must have known 
was attended with risk, Sc therefore that 
the principle of volenti non fit injuria applied 
Sc precluded the pltf. from recovering. 

Per SORUTTOK, L. J. : If a horse bolts in 
a highway Sc a bystander tries to stop it Sc 
is injured, the owner of the horse is under 
no legal liability to the injured person. 

Per Slebseb, L. J« t If a man sees h^ child 
in great peril in the street from a runaway 
horse, &, moved by paternal affection, dashes 
out Sc is injured in attempting to stop the 
horse, it may in those ciroumstances well be 


sadd that there is in law no nomts actus inter- 
veniens, — OtrriiBR. v. XJKrrEO Dairies 
(London), Ltd., [1933] 2 K, B. 297; 102 
L. J, K. B. 663 ; 149 L. T. 436, 0. A. 

dnnoiation: — ^Distd. Haynes v, Harwood & Son, 11036] 1 
K , B. U6. 

206b. .] — ^Pltf., a police con- 

stable, was on duty inside a police station in 
a street in which, at the maferial time, were 
a large number of people, including children. 
Seeing defts.* runaway horses with a van 
attached coming down the street he nished 
out & eventually stopped them, sustaining 
injuries in consequence, in respect of which 
he claimed damages: — Held: (1) on the 
evidence defts.* servant was guilty of negli- 
gence in leaviM the horses unattended in a 
busy street ; (2) as defts. must or ought to 
have contemplated that some one might 
attempt to stop the horses in an endeavour 
to prevent injury to life Sc limb, & as the 
police were under a general duty to intervene 
to protect life Sc property, the act of, Sc in- 
juries to, pltf. were the natural Sc probable 
consequences of defts.* negligence ; (3) the 
maxim “ volenti non fit injuria ** did not 
apply to prevent pltf. recovering. — Haynes 
V. llARWOOD, [1935] 1 K. B. 146 ; 104 L. J, 
K. B. 63 ; 152 L. T. 121 ; 51 T. L. E. 100 ; 
78 Sol. Jo. 801, 0. A. 

Annotations : — As to (3) Distd, Sylvester v. Chapman, Ltd. 
(1936), 79 Sol. Jo. 777. Consd. Boon r. Davies, [1935] 2 
K. B. 282. 

206a. .] — Gayler Sc Pope, Ltd. v, 

Davies (B.) Sc Son, Ltd., No. 156b, ante, 

207. Add, Annotation : — Retd. Haynes v. Harwood, 
[1935] 1 K, B. 146. 

208. Add, Annotaiioyis : — Consd. Glasgow Oorpn. 
V, Taylor, [1922] 1 A. C. 44. Distd. Donovan 
V, Union Cartage Co. (1932), 49 T. L. E. 125. 
Consd* Liddle v. North Biding of Yorkshire 
County Council, [1934] 2 K. B. 101. Consd. 
Haynes v. Harwood, [1935] 1 K. B. 146. Refd. 
Hardy v. C. L. Ey., [1920] 3 K. B. 459 ; Weld- 
Blundell v. Stephens, [1920] A. C. 956. 

Add, Annotations : — Consd. Paul v, G. E. Ey 
(1920), 36 T. L. E. 344 ; Hargrove v.'Burn 
(1929), 46 T. Lu R. 69. Apprvd. Cooper v. 
SwadUng (1929), 46 T. L. E. 73. Distd. Swad- 
ling V, Cooper (1930), 46 T. L. E. 697. Consd. 
M’Lean v. BeU (1932), 48 T. L. B. 467. Refd. 
Ellerman Lines v. Grayson, [1919] 2 K. B. 
614 ; Sales v, Bristol Petroleum Co. v, 
G. W. Ry. (1920), 90 L. J. K, B. 1289; 
Admiralty Oomrs. v, S.S. Volute, [1922] 
1 A. C. 129 ; Anglo-Newfoundland Develop- 
ment Co. V. Pacific Steam Navigation Co., 
[1924] A. C. 406 ; The Vectis, [1929] P. 204 ; 


the pavetaent Sc erdstain serLous in- 
Jnrloa ; there was no evidexme 

of negilgence. The, aocddent was 
clearly the resralt of the horse running 
& there was no evidence that it 
was wild or violons or had any ten 
denoy to run away before ^e accident. 
— -Canivtet V , Bbown^s Bbkab, Ltd,, 
[1980] 1 D. L. K* $19 ; 640. L. n, 

2Mx. — - - Mechmical pre- 

camions for cowrol of horse, WTuokjsr 
e. HaNNBssny, {19183 V. 56.- 

ADS. 

Si. — - '.’.'■- " .I-— A two-horse 

jl^t trolly used tor delivering loe was 
left unattended by ^e driver In a 
^ahllo wWle he^dwtvered loe, 
^ Whew eras dhiOned It idie wtos 


to a swingle-bar. While the driver 
was in a shop on the roadside the horses 
were startl^ by a boy on a bicycle 
riding over a piece of p^er. The driver 
saw the horses move off, ran out of the 
shop. Sc a few seconds later caught the 
reins. The horses were then trotting, 
but on one of the horses striking the 
driver on the he released bis hold 
on the reins. Tne horses then bolted 
& collided with a stationary vehicle : — 
Btld : the driver had not been guilty 
of negllgenoe. — O ttjswiix v, Am^ka 
log OrbIm Go., Ltd., [19281 S. A. C B. 
107— AUS. 

w 1. -^—.3 — ^It is negligenoo for 

a man mounted on a bIcyme to drive 
loose horses at 6.15 a.m. lUong the 
streets of a populated district, urging 
them round corners at a fast trot. — 


Bakrbtt V. Harpie & Thompson, 
Ltd., 11921] N. Z. L. R. 228.— N.Z, 

y i. Eestive horse — Neglioence.] — 
Pltf. was driving a motor car when he 
was held up by the traffic police. 
Deft. '8 driver pulled up his horse & 
cart between the car & the footpath. 
& the horse became restive & hacked 
into tho motor oar, occasioning damai^ 
to it. The horse bad not previously 
been known to be restive, & was usually 
Quiet, & the driver was unable to say 
what had frightened the horse. The 
driver was not in any way negligent 
in tho manner in which be looked 
after the horse f/eW ; there no 
evldenco of negllgenoe on the pa^ of 
the driver of the horse or of deft.— 
Sabtobi V, Reynolds, Ltd. (1927), 
29 W. A. L, B. 32,— AUS. 
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English and Empire Digest Supplement, 


The Chatwood, [1930] P. 272 1 ; Flower v, 
Ebbw Vale Steel, Iron & Ooal Co», [1934] 

2 K. B. 132. 

216. Add, Annotations : — Retd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212 ; Phillips v. 
Britannia Hygienic Laundry Co., [1923] 

1 K. B. 639 ; Gayler Pope v, Davies, 
[1924] 2 K. B. 75. 

218. Add, Annotations : — Gonsd. Manton v, 
Brocklebank, [1923] 2 K. B. 212; Buckle 
V, Holmes, [1926] 2 K. B. 125 ; Sycamore v. 
Ley (1932), 147 L. T. 342 ; Been v. Davies, 
[1935] 2 K. B. 282. Retd. Gayler & Pope v, 
Davies, [1924] 2 K. B. 76. 

219a. Dog left Inside motor car.] — Deft, parked his 
saloon car in a street with its back against 
the pavement. The car was left shut with 
a dog inside it. There was no evidence that 
the dog had a vicious propensity. When 
pltf., who had parked his oar near deft.’s car, 
was walking past deft.’s car the dog, which 
had been barking & jumping about the car, 
jumped up against the window in the rear of 
deft.’s car, smashing a panel, whereby a 
glass splinter flew out & entered pltf.’s eye, 
with the result that pltf. lost his eye. In an 
action for damages for personal injuries : — 
Held : the danger of a piece of glass being 
knocked by a dog out of a small window at 
the back of the car, & of a splinter of glass 
hitting a passer-by on the pavement, was 
such an unlooked-for event that no reason- 
able man could say that a person ought to be 
convicted of neghgence for not taking any 
precautions against it. A person must guard 
against a reasonable probability of danger ; 
ho was not bound to guard against a fan- 
tastic possibility. — Pardon v, Haroourt- 
RiviNGKroN (1932), 146 L. T. 391 ; 48 T. L. R, 
216 ; 76 Sol. Jo. 81, H. L. 

Annotations: — Consd. Deon u. Davies, [1935] 2 K. B. 282. • 
Befd. v. Salford Corpn., [1937] 1 AH E. II. 617 ; 

Woodmau v. llichardBon He Ooncroto, Ltd., [1937] 3 All 
E. K. 866. 

219b. 

leaning over a motor car, stationary upon the 
highway, which she had been warned by her 
father not to approach, after a general 
warning by deft., the owner of the car, to 
the chfldren accustomed to play nearby, was 


bitten by a dog owned by deft., confined to 
the car by a leash so that it could project its 
nose only 3 inches over the rim of the door, 
& where the evidence that the dog was of a 
ferocious disposition towards mankind, & 
that deft, knew of it, was so slight that no 
reasonable jury could act upon it : — Held : 
judgment must be entered for d®. 

Per ScRXJTTON &; Lawrence, L.JJ. — The 
doctrine of scienter, applicable to the liability 
of the owner of a dog let run in the street, 
was applicable also to the liability of the 
owner of a dog confined in a motor car. 

Per Greer, L.J, — The owner of a dog 
might be liable to a person bitten, apart from 
any scienter, if he placed it in such a position 
& under such circumstances as rendered it 
likely that the dog would get excited, would 
lose its temper, & would cause damage to 
persons lawfully passi^ along the highway. 
But here deft, had tied up the dog in the 
way proved, had warned the children of the 
neighbourhood, Sc this warning had been 
expressly conveyed to pltf. Had pltf. not 
been so expressly warned, his Lordship stated 
that he did not know what his view would 
have been. — Sycamore v. Ley (1932), 147 
L. T. 342, O. A. 

Annotation: — Consd. Been v. Davies, [1935] 2 K. B. 282. 

219c. Dog with lead trailing — ^Nuisance.] — Deft., 
walking with a dog on a long lead, held the 
lead so loosely that the dog escaped from her 
control & chased a cat. In doing so, the 
lead became entangled with pltf.’s legs she, 
a woman of 73 years of age, was thrown & 
injured : — Held : a dog with a long lead loose 
upon the road is a nuisance & pltf. was en- 
titled to succeed. Pltf. w^as also entitled to 
succeed upon the ground of the negligence 
of deft. — Pitcher v. Martin, 11937] 3 All 
E. R. 918 ; 53 T. L. R. 903 ; 81 Sol. .To. 670. 

220. Add, Annotation : — Refd. Gayler & Pope r. 
Davies, [1924] 2 K. B. 75. 


.] — ^Where a pltf., aged five, when 


222. Add, Annotations: — As to (1) Refd. Manton 
V, Brocklebank, [1923] 2 K. B'. 212. Generally, 
Refd. Been v, Davies, [1935] 2 K. B. 282. 
226. Add, Annotations: — As to (1) Refd. Manton 
V. Brocklebank, [1923] 2 K. B. 212. As to 
(2) Consd. Been v. Davies, [1935] 2 K. B. 282. 


216 iii. Liability of dog ^^umer.] 

— Deft. ’8 do{f , to his knowledge, had for 
loupr had a habit of running after & 
baricing at horsee & carriages travelling 
upon liighways : — Held : deft, war 
liable in damages for Injury caused bj 
the running away of horses frightenec 
by the dog so acting. — Birds all v. 
Merritt (1917), 38 O. L. K. 587 ; 36 
D. L. R. 260.--CAN. 

215 iv. SewrUer,] — Deft.’s 

dog jumped from an automobile 8c ran 
at pltf.’s horses &: barked oauslng the 
horses to jump sideways, the pole strap 
to break, & the team to run away, 
oausing loss & bodily Injuries. The ct. 
found tiiat the dog had, to deft.’s 
knowledge, the mischievous propensity 
of doing such acts, & deft, was held 
liable In damages. — Spat v. Hooson, 
11919} 3 W. W. R. 310.— nAN. 

221 ii. .] — In Saskatchewan 

the principles of the common law 
govern liability for damage done by a 
bull when at large, with the exception 
that there is no difference, as there 
apparently is In England, between the 
COSO of damage on a highway Sc damage 
on private property. Therefore, al- 
though there Is a statutory prohibition 
against allowing bulls to run at 
yet. In the absence of evidence that the 


bull in question was vicious or posscsKcd 
characteristics different from those of 
bulls generally, there is no liability 
in damages for damage done by it 
when at large unless the damage was 
such as might reasonably have been 
anticipated as the result of its being 
at large. — RxoffARDSON v. Dorn, [1 937 ] 
1 W. W. R. 143.— CAN. 

224 Iv. .] — ^Koohu. Snyder 

(1936), 6 P, L. J. (Can.), 5,-— CAN. 

225 iU, .]— Pltf.’s motor 

enr collided with a dark brown heifer 
belonging to deft, which had strayed 
from deft.’s unfenced land 8c came 
suddenly out on to the highway from 
the land of an adjoining owner ; the 
car was overturned & pltf. sustained 
Injury. There was no negiigonoe In the 
driving or management of the oar ; — 
Held : deft, was not liable to pltf. — 
Hallv. Wightman. [1926] N. 92.— IR. 

226 iv. ,J — Held: per- 

mitting one’s cattle to run at large on 
a provincial highway being forbidden 
by Highway Improvement Act, 1927. 
B. 73, the presence of the calves on the 
road was unlawful, quite as much so as 
if forbidden by a municipal bye-law ; 
k, where an animal is unlawfully upon 
a highway in this Provlnoe, the owner 
is liable in damages for any injury 

60 


which is the natural resuit of the 
unlawful straying. — McMillan r. Wal- 
lace. [1929] 3 D. L. R. 307 ; 64 0.L. R. 
4.— CAN, 

226 V. .] — The owner of a 

cattle farm in Southern Rhodesia, a 
cattle country with laige open spaces. 
Is not negligent if he allows his cattle 
to roam over his farm though such 
cattle may stray on a pul)Iic road 
mnntng across the farm, & if a bull 
in his possession 8c accompanying such 
cattle injures a person lawfully using 
the road, the owner of the farm is not 
liable unless he knew or ought to have 
known that the bull was vicious. — 
Moubbay V. Sytret (1935), App. D. 
199.-^. AF. 

226 i. Sheep — Defective fence — 

Natural propensity.] — A motor cyclist 
was injumd by a collision In daylight 
with a sheep upon a public road. 
Pursuer averred that defender was 
negligent in knowingly failing to keep 
his fences in such repair as would 
prevent his sheep from straying on to 
the road, &, in any event. In edlowing 
bis sheep to graze upon the road : — 
Held : the accident was not the natural 
& probable result of the negligenoe 
alleged. — Fbazbb v, Pate, (1923} 8. O. 
748 ; 60 Sc. h, H. 470.-HBOOT. 
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226a. Duty oX owner.] — No duty is cast upon 

the owner of an animal Tnaniuetce naturoe^ 
which is being depastured on land adjoining 
the highway, to prevent it from straying on 
the highway, umess it is known to be of 
vicious habit. But a person who brings an 
animal on the highway must take reasonable 
care to prevent it from doing damage to 
other persons thereon. What constitutes 
reasonable care is a question of fact in each 
case, & the standard of reasonable care may 
not be the same in the country as in a town. 
In this respect the duty to the public is the 
same in the case of one who leaves an 
animal in the street, & of one who places it 
in a stable or yard adjoining the street 
without taking proper steps to prevent it 
from straying into the street, where it would 
naturally go. In either case the owner is 
liable for the conduct of the animal if he puts 
it in a position in which it is likely to cause 
damage to persons lawfully using the high- 
way. — Been v. Davies, [1935] 2 K. B. 282 ; 
104 L. J. K. B. 540 ; 153 L. T. 90 ; 51 T. L. 11. 
398 ; 79 Sol. Jo. 381, C. A. 

230. Add, Annotation : — Consd. Been v, Davies, 
[1935] 2 K. B. 282. 

234. Add, Annotations : — Consd. Been v, Davies, 
[1935] 2 K. B. 282. Refd, Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 

235. Add. Annotation: — As to (1) Refd. Manton 
V. Brockicbank, [1923] 2 K. B. 212. 

238. Add, Annotation : — Refd. Manton v, Brockle- ‘ 
bank, [1923] 1 K. B. 406, 

239. Add, Annotations : — Consd. Manton v. 


Brocklebank, [1923] 2 K. B. 212; Hines 
v. Tousley (1926), 95 L. J. K, B. 773. Distd. 
Fardon v, Harcourt-Rivington (1932), 48 
T. L. R. 215. Apld. A.-G. v. Oorke (1932), 
48 T. L. R. 050. Refd. Mansel v, Webb 
(1918), 88 L. J. K, B. 323 ; Musgrove 
V. Pandelis, [1919] 2 K, B. 43 ; A.-G. 

V, Cory, Kennard v. Cory, [1921] 1 A. C. 
521 ; Rainham Chemical Works v. Belve- 
dere Fish Guano Co., [1921] 2 A. C. 
465 ; Hoare v. McAlpine, [1923] 1 Oh. 167 ; 
Oockburn v. Smith, [1924] 2 K. B. 119 ; 
Edwai'ds v. Birmingham Navigations, [1024] 
1 K. B. 341 ; Gayler & Pope v, Davies, 
[1924] 2 K. B. 75 ; Booth v, Thomas (1925), 
42 T. L. R. 114; Noble v. Harrison, [1926] 2 
K. B. 332; Smith v. G. W. Ry. (1926), 
135 L. T. 112 ; Glanville v. Sutton (1927), 44 
T. L. R. 98 ; St. Anne’s Well Brewery Co, 
V, Roberts (1928), 140 L. T. I ; Pontardawe 
R. C. v, Moore-Gwyn, [1929] 1 Ch. 656; 
Sycamore v. Ley (1932), 147 L. T. 342 ; Knott 
V, London County Council, [1934] 1 K. B. 
126 ; Been v. Davies, [1935] 2 K. B. 282. 

240. Add, Annotation : — Refd. Knott v, London 
County Council, [1934] 1 K, B. 126. 

243. Add. Annotations : — Consd. Sycamore v. Ley 
(1932), 147 L. T. 342. Refd. Manton v. 
Brocldebank, [1923] 2 K. B. 212 ; Buckle v. 
Holmes (1926), 96 L. J. K. B. 168. 

244. Add, Annotations : — As to (2) Apld. Sylvester 
V, Chapman, Ltd. (1935), 79 Sol. Jo. 777. 
Consd. Sycamore v. Ley (1932), 147 L. T. 342. 

244a. Leopard — Confined In cage — Volenti non 
fit injuria.] — Sylvester v. Chapman, Ltd 
(1935), 79 Sol. Jo. 777. 


sk. Animals running ** ai large ** — 
Dog — Biting pedestrian.] — The owner 
is liable in damages only if he knew 
that the dog was viciously disposed. — 
Bowen v. Lightfoot. [1920] 2 W. W. 
R. 153 ; 52 D. L. R. 305 ; 30 Mon. 
L. R. 337.— CAN. 

si. Horses — Collision with 

motor car,] — The owner Is primd facie 
liable only for such damages as a horse 
is likely to commit If allowed to stray. 
The doctrine of scienter applies, & the 
case is in the same class as that of a 
horse biting or kicking a person on the 
highway. — Osapohuk v, Rdssniak 
(1922). 63 D. L. R. 323 ; 15 Sask. L. R. 
286 ; [1922] 1 W. W. R. 829.— CAN. 

BO. Animals driven on highway — 
Negligence of motorist.] — Animals are 
legally on a highwav when being 
driven along, & a motorist must use 
due care, & cannot recover damages for 
Injury if he does not. — HAGOEiiTy v. 
MbiNTOSH (1935), 3 D. L. IX. 262 ; O. R. 
325 ; 5 F. L. J. (Can.), 20.— CAN. 

PART III. SECT*. 2. SUB-SECT. 1.— D. 

•m. Person in unfenced garden — 
Cow escaping from. roMway yard.]— The 
animal knocked down & Injured pit!., 
but was not vicious, but nervous & 
excitable : — Held : pltf . 's action to 
recover damages for her injuries failed. 
— Street v. Craig (1920), 48 O. L. R. 
324 ; 66 D. L. R. 106.— CAN. 

PART III, SECT. 2. SUB-SECT. 2.— A. 

q I. .] — Applt. kept about 

seventy hives of bees on a small piece 
of land adjoining rosp.’s farm, while 
reaps, were reaping close to the apiary, 
bees in weat nimibers attacked resps, 
& their horses, causing serious Injuries, 
in an action for damages, the magis> 
trate found as a fact that applt. was 
guilty of n^llgence ; &, further, apart 
from negligence, the UahlUty of a bee- 
keeper was coextensive with the 
liability of a person keeping on his land 


water, wild & dangerous animals, or 
poisonous fumes. From this judgment 
deft, appealed : — Held : (1) Apiaries 

Act, 1927, being restrictive & not per- 
missive, does not exempt a registered 
apiarist from common-law liability for 
injuries indicted by his bees ; (2) applt. 
was guilty of negligence In keeping bo 
many hives of bees on the boimdai-y, 
& triis negligence was the effective 
cause of the injury & damage. — 
Robins v. Kennedy & Columb, [1931] 
N. Z. L. R. 1134.— N.Z. 

an. Husky.] — An animal which is the 
result of a cross between a dog Sc a 
wolf must be considered as essentially 
a wild animal. & a person in charge 
thereof will be responsible for injury 
done by it to a human being. — Temple 
V. Elver Y (Sask.). [1926] 3 W. W. R. 
652.— CAN. 


sp. Steer.] — The rule that an owner 
of an animal of an ordinarily quiet 
nature Is liable for the vicious acts 
thereof ooly if he knew that the animal 
was accustomed or likely to commit 
such acts, applies to an action for 
damages for personal injuries caused 
by an attack by a steer. — Rosenthal 
V. Hess (Sask.), [1927] 1 D. L, R, 493 ; 
[1927] 1 W. W. R. 16.— CAN. 


sr. Animal trespassing — Injury to 
owner of land while being driven off .] — 
A boor weis trespassing on reap. *8 land, 
&, while being driven off by him & 
after being hit by him with a batten, 
suddenly turned upon & tossed him, 
causing Injury : — Held : the injury 
was not the natural & ordinary cou- 
sequenoe of the trespass, os it is not 
ordinarily in the nature of a boar 
domites natures to attack a human 
being, &, on the facts, there was in- 
suffloient proof of scienter . — Mark v. 
Barbxa. [1935] N. Z. L. R. 347.— N.Z. 


PART III. SECT. 2. SUB-SECT. 2.— 
B. (a). 

246 I. Vicious animals in general — 
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Duty to keep under control .] — If an 
owner of a dangerous animal knows it 
to be dan^rous &: neglects to keep it 
safe, he is liable in damages for injuries 
or death caused by it. — Tarabofp v. 
ZiELiNSKY, [1921] 2 W. W. R. 135; 
14 Sask. L. R. 226 ; 69 D. L. H. 177.— 
CAN. 

245 ii. ,] — In an action 

for damages for the death of a person 
killed by a bull known to be dangerous 
allowed to be at large on the farm where 
deceased lived, a defence of contribu- 
tory negligence cannot be supported 
by the fact that deceased, though 
knowing of the possible danger, went 
about her ordinary busmess on the 
farm, in tho course of which she was 

klllod. TARASOFFe. ZlKLINSKY, [1921] 

2 W. W. R. 135 ; 14 Sask. L. R. 226 ; 
59 D. L. R. 177.— CAN. 

245 iil. .) — Liability 

attaches to tho owner if, knowing of 
the mischievous tendencies of his dog, 
he neglects reasonable precautions to 
prevent such tendencies causing 
dama^. 

Pltf. walking in the street was 
passlrw deft. *8 house, when his dog 
rushed out, knocked her down. & 
injured her. At the trial of an action 
for damages for her injury, the Jury 
found that deft, knew that the dog 
was of a vicious disposition & assesHed 
damages to pltf.: — Held: there was 
e'vddenoe to suHtaln the jury’s flndfng. 
deft.’s wife, who was in control of tho 
dog, having knowledge of Its pro- 
pensity to rush out & Jump at persona 
passing. — Norton v. Fitzgerai^d, 
[1928] 3 D. L. R. 471 ; 62 O. L. K. 

314.— CAN. 


246 iv. •] — The^ owner of a 

doinostio animal, e.g. a bull, unlaw- 
fully at large contrary to a statute is 
not liable for personal injuries com- 
mitted by it, oven though it was at 
large through the negligence of the 
owner, unless tho statute so provides 
6 * 



Cases 846a--270a. English and Empire Digest Supplement. 


246a. Bull attacking cow — Bull In auction yard.] 
— In an action for damages arising out of an 
attack on a cow in an auction yard by a bull 
which was in charge of deft.^s servants, 
but otherwise unsecured : — Held : there was 
no presumption in law that a bull would 
attack a cow in such circumstances, & for 
pltf. to succeed it was necessary for him to 
prove negligence in not having anticipated a 
probable danger ; further, if such negligence 
were proved, it would be no answer for deft, 
to set up absence of Hciernier , — Hinckes v. 
Harris (1921), 65 Sol. Jo. 781. 

250. Add, Annotations : — Expld. Knott v, london 
County Council (1933), 49 T. L. 11. 403. Refd. 
Knott V, London County Council, [1934] 1 
K. B. 126. 

264a. Person in control of dog liable — Not 

owner of pren\ises.}—Pltf. was a chaiwoman 
who was employed as a cleaner at a school 
owned by defts., the London County Council, 
& was bitten by a dog, an Airedale, while 
doing her work at the school. The dog 
belonged to & was under the control of the 
school-keeper, who lived on the school 
remises, & was forbidden to keep any 
ornestic animal except a cat or a dog. He 
kept the dog in question as a pet, & not as a 
watch -dog or otherwise for the benefit of 
defts. The school-keeper was aware that 
the dog had formerly attacked a boy, & the 
county ct. judge found as a fact that he 
knew the dog to be accustomed to attack 
mankind. Lefts, did not know that the 
school-keeper had a dog. In an action by 
Itf. for keeping a dog which was known to 
e of a fierce & mischievous nature Sc ac- 
customed to attack & bite mankind : — 
Held : the knowledge of the school-keeper 
that the dog was accustomed to attack man- 
kind was not acquired by him as the servant 
of defts., &: pltf. showed no cause of action 
against them. 

Per Lord Wright ; “I think both the 
common law & the Legislatiue in Dogs Act, 
1906 (c. 32), have recognised that a dog, 
which has been described as ‘ a familiar 
animal,’ is naturally so associated with a 
particular master that responsibility for its 
acts should depend on ownership or posses- 
sion & control.^' — Knott v. London County 
Council, [1934] 1 K. B. 126 ; 103 L. J. K. B. 
100 ; 160 L. T. 91 ; 97 J. P. 335 ; 50 T. L. B. 
65 ; 31 L. G. K, 395, C. A. 

254a. — — .] — Ijeng v, Dodgshon (1936), 79 Sol. 
Jo. 127. 


255. Add. AnnotaUon : — Refd. Knott t?. London 
County CouncU, [1934] 1 K. B. 126. 

258a. Mare attacking horse — Strange mare turned 
into field with horse.] — Trespass to ^ person 
or goods by an animal in which there is at 
common law a valuable property, such as 
horses & cattle, does not generally render its 
owner liable. 

Deft, put a mare into a field in which there 
was a horse belonging to pltf. without 
notifying pltf. The mare kicked the horse, 
which had to be destroyed. No scienter was 
proved in deft., but it was found by the 
deputy count^^ ct. judge that the propensity 
of horses running loose to injure one another 
in sport or quarrel was common knowledge : 

~~eld : (1) the mare was not within the 
class of dangerous animals which the owner 
must keep at his peril according to the rule 
in Fletcher v. Rylands (see No. 195) ; (2) 
deft, was entitled to assume that the mare, 
being mansuetm yiaturcc. was an innocent 
animal, &, having no notice of any fact 
indicating the contrary, was not under any 
duty towards pltf. to give notice of his 
intention to place the mare in the field, or 
to have a person on the watch or in charge 
of her, & on the whole deft, was not liable 
either for breach of an absolute duty or for 
negligence. — Manton v, Brooklebank, [1923] 
2 K. B. 212 ; 92 L. J. K. B. 624 ; 129 L. T. 
185 ; 89 T. L. R. 344 ; 67 Sol. Jo. 455, C. A. 

Annotations: — As to (2) Apld. Buckle v. Holmes, [1926J 2 
K. B. 125. Refd. Gayler & Pop© v, Davies [19241 2 K. B. 
75 ; Glauville v. Sutton (1927), 44 T. L. R. 98 ; Cutler v. 
United Dairies (London), Ltd., [1933] 2 K. B. 297. 

260. Add, Citations 6 Exch. 697 : 17 L. T. O. S. 
158 ; .155 E. R. 724. 

Add, Annotation .‘t— Kefd. Manton v, Brockle- 
bank, [1923] 2 K. B. 212. 

261. Add. AnnoMioyxs : — As to (1; Expid. Addie 
(Collieries) v, Dumbreck, [1929] A. O. 358. 
Refd. Hardy v. C. L. Ry., [1920] 3 K. B. 459. 
As to (2) Consd. Coleshill v. Manchester 
Corpn., [1928] 1 K. B. 776. Refd. Pairraan 
17. Perpetual Investment Bldg. Soc., [1923] 
A. C. 74 ; Manton v, Brockiebank, [1923] 
1 K. B. 406. 

264. Add, Annotations : — As to (1) Refd. National 
Provincial & Union Bank of England v, 
Charnley, [1924] 1 K. B. 431. As to (2) Refd. 
Baker v. James, [1921] 2 K. B. 074; Letang 
V, Ottawa Electric Ry., [1926] A. C. 726 ; 
Cutler 17. United Dairies (London), Ltd., 
[1933] 2 K. B. 297. 

270a. -- — Mare kicking horse.] — Manton v. 
Brooklbbank, No. 258a, ants. 


or the lujuries were such as might 
reasonably be expected to be the 
natural result of the animal In question 
being at large. — P abken v. Cole, 
119311 1 W. W. R. 9 ; 1 D. L. R. 811 ; 
25 Alta. L. R. 157.— CAN. 

246 10. 1— While deft, 's Borvants 

were unloading cattle at a radway 
station a bullook “ got w0d ** on 
the platform, rushed upon adjoining 
ground, was driven back, eeoapea 
through a gate, ran through the 
streets of the city, & Injured pltf. ; — 
Held : the bullook on emerging from 
the railway wagon had displayed its 
wild condition to doft.*s servants 
in such a way os to deprive them of the 
benefit of the doctrine of the primd 
fade harmlessness of domestic animals 
as frequenters of the highway. Sc the 
duty of controlling it as though it 
belonged to the class of animalfl 
ferrn naturoe had fallen on deft. ^ 


ids servants. — H owabo v. Bebutn, 
O’Connor & Co., [1925] 2 I. R. 110, 
118.— IR. 

260 i, — . Failure to keep same off 
premisea,] — If a party harlKiurs a dog, 
or allows It to remain about his pre- 
mises, with a knowledge of Its vicious 
oharaoter, he is liable for injuries caused 
by it, though he is not the owner. — 
Wood e. Vaughan (1889), 28 N, B. R. 
472.--OAN, 

o i. It is negligence on the 

part of the owner of a stallion, whose 
dispoBitlon towards mares is known 
to him to be dangerous, not to take 
reasonable oare to prevent the stallion 
from being in an enclosure In which, as 
he is aware, mares belonging to other 
persons are or may be running, & he 
will be liable In damages If injury 
ensues. — ^ISdATHUsoN t>. Stuckey, [1921] 
V, L. R. 637.— A0S. 

62 


252 i. Warninfj to person injured, 

^ — Volenti non fit injuria .} — A person 
keeping a dog liable to bite humans is 
responsible for it unless a warning is 
given of such a character as to involve 
the doctrine of volenti non fit injuria.—^ 
Taylor v, Alexander, {1936] 4 
D. L. R. 131 ; O. R. 406.— CAN. 


PART III. SECT. 2, SUB-SEOT. 2,— 
B. (d). 

a I. .] — ^In proceedings 

under Sheep Protection Act, s. 18. it is 
not necessary for the owner of the 
kiUed or injm^ animal to prove that 
the dog which Inflicted the Injury oom^ 
plained of had a previous mlsohlovous 
propensity. — R. ex rel Btoriog v. 
Williams, ri9301 l W. W. R, 292 ; 2 
D, L. R. 493 ; 63 Can. C. O. 88 ; 43 
r. 0. R, 175 ; rcesp., 11929] 1 W, W. R. 
802 ; 52 Can. 0. 0. 823.— OAN. 
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278* Add* Annotation — Reid. Knott v, London 
Ccmnty OouncU, [1934] 1 K, B. 120. 

274. Add. Annotations: — Consd. Manton v. Brock- 
lebank, [1923] 2 K. B. 212. Apld. Buckle v* 
Holmes (1926), 96 L. J, K. B. 168. Consd. 
Hines v. Tousley (1926), 95 L. J. K. B. 773 ; 
Refd. Knott v. London CoUntv Council, [1934] 
1 K. B. 126. 

274a. .] — The owner of a dog, which was 

a well-behaved dog, against whose character 
nothing was known : — Held : not liable to 
indemnify an employer in respect of com- 
pensation which the employer had to pay 
under Workmen’s Compensation Acts to the 
employee, who had been injured by an 
accident caused by the dog. — Hines v, 
Tousley (1926), 95 L. J. K. B. 773 ; 136 L. T. 
296 ; 70 Sol. Jo. 732 ; 19 B. W. 0. C. 216, C. A. 

276* Add. Annotations : — Consd. Manfcon v. Brock- 
lebank, [1923] 2 K. B. 212 ; Buclde v. Holmes, 
[1926] 2 K. B. 126 ; Sycamore v. Ley (1932), 
147 L. T. 342; Been v. Davies, [1036] 2 
K. B. 282. Refd. Oayler & Pope v. Davies, 
[1924] 2 K. B. 76. 

277. Add. Annotation : — Refd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

285. Add. Annotation : — Refd. Knott v. London 
County Council, [1934] 1 K. B. 126. 

291. Add. Annotation : — Consd. Knott v. London 
County Council, [1934] 1 K. B. 126. 

292. Add. Annotation : — Consd. Knott v. London 
County Council, [1934] 1 K. B. 126. 

294. Add. Annotation : — Refd. Knott v. London 
County Council, [1934] 1 K. B. 126. 

299a. Dog biting child — Previous biting of another 
child.] — P acy (,^ Field (1937), 81 Sol. Jo. 
160. 


801a. Dog biting eattle — Furious disposition— 
Previous biting of cattle.] — Held: no evi- 
dence of scienter. — Thomas v. Morgan (1886), 
2 Or. M. & B. 496 ; 1 Gale, 172 ; 6 Tyr. 
1085 ; 5 L. J. Ex. 64 ; 160 E. B. 214. 

Annotations: — ^Beld. Owen v. Knljfht (1837), 6 Soott, 307 
May v. Burdett (1846). 9 Q, B. 101. 

305a. Horse biting man — Previous biting of horses.] 

— The fact that the owner of a horse knew 
that it was accustomed to bite other horses 
is not sufficient to establish his liability for 
its biting a human being. — Glanvillb v. 
Sutton So Co., Ltd., [1928] 1 K. B. 571 ; 97 
L. J. K. B. 166 ; 138 L. T. 336 ; 44 T. L. B. 
98, D. 0. 

306. Add. Annotation : — Refd. Wakefield v. Board 
(1928), 45 B. P. C. 261. 

325. Add. Annotation : — As to (2) Apld. Steam v. 
Prentice, [1919] 1 K. B. 394. 

325a. Rats — Damage to crops.] — Defts. carried 
on the business of bone manure manufac- 
turers on premises near pltf.’s farm. For the 
purpose of their business they had on their 
premises a heap of bones, which caused large 
numbers of rats to assemble there. The rats 
made their way from defts.’ premises on to 
pltf.’s land, So ate his com, causing substantial 
loss, in respect of which pitf . claimed damages 
from defts. It was not proved that the bones 
kept by defts. were excessive or unusual in 
quantity : — Held : no cause of action had 
been established against defts. — Steabn v. 
Prentice Brothers, Ltd., [1919] 1 K. B. 
394 ; 88 L. J. K. B. 422 ; 120 L. T. 445 ; 35 
T. L. B. 207 ; 63 Sol. Jo. 229 ; 17 L. G. B. 
142, D. C. 

328a. .] — B. V. Fairbank (1850), 15 

L. T. O. S. 259 ; svb nom. B. v. Hull JJ,, 
14 J. P. Jo. 384. 


PART III. SECT. 2, SUB-SECT. 3. 

P i. To order dog to be 

kept under control — Person in charge of 
— Walkeb V. Brander, [1920] 
S. C. (J,) 20 ; 57 Sc. L. R. 651.—- SCOT. 

d i, Whether proceedings 

diril or criminal.] — Tho summary pro- 
ceedings, before a justice of the peace, 
authorised hy sect. 13 of Sheep Pro- 
tection Act, 1926-27, for the recovery 
of damages for tho loss of or injury to 
sheep, eto., killed or Injured by a dog, 
are entirely civil In character, althou^ 
the Summary Convictions Act is made 
applicable thereto. — K. (Threlkbld) 
V . Smith & Stewart. [1935) 1 W. W, R, 
001 I 49 B. O. R. 550.— CAN. 

sq. RegistreUion of Dogs Act, 1914— 
Presumption as to keeping.] — There 
is no presumption raised by sect. 9 
of above Act, that a dog has been kept 
^ a particular place within a district. 
Evidence of such keeping must be 
given.— -F oreman v. Smith, [19271 
S. A. S. R. 366.--AUa 

St. Dog Qoat Act (N. S. W.), 1898, 
8. 19— -Hop jumping up dh biting over 
/ence.l— Applt. while looking over 
resp.^s fence from a public footpath 
placed Ws hand on the top of the 
fence. Resp.^s dog, from In^do resp.*8 
premises, jumped up & ® applt.’B 
hand, Inflicting serious injury : — Held : 
appit. was entitled imdor Dog & Goat 
Act, 1898, s, 19, to recover damages 
for the injury received. — Simtson v. 
Bannrrman. [1932] Argus L. B, 374 ; 
A. L. J. 189.— AUS. 

sy. Dog Regi^aiiom Act. 1908, s. 27.] 
a Dlind man. went to visit a 
iriond 3c chained his dog upon the 
veranda with a very short chain. H,, 
also as a visitor, walked up the flight of 


concrete stops to the veranda in felt 
slippers. As she reached tho top step 
the dog suddenly becoming aware of 
her approach sprang towards her & 
attempted to bite her, but was unable 
to do 60 as the chain was too short. 
H., thinking tho dog could reach her, 
moved back, lost her balance, fell down 
the stops, and sustained injuries. In 
an action by H. : — Held : sect. 27 does 
not pbu?e upon dog-owners in New 
Zealand an absolute liability for all 
damages, direct or indirect done by 
their dogs ; the fact that the Legis- 
lature has dispensed with the necessity 
of proof of scienter, & proof of 
negligence on the owner’s part to 
impose liability on a dog-owner for 
injury don© by his dog, does not mean 
that all do^ are to be deemed 
dangerous animals & In tbe same class 
as wild beasts ; sect. 27 takes away from 
a dog-owner the benefit of the common 
law exemption from liability for tres- 
pass injuries caused by his dog ; it is 
still open to tho dog-owner. If he can, 
to establish one or other of the defences 
open to persons who harbour animals 
of ovU disposition — e.g.. want of 
negligenoe on his part ; the injury to 
pltf, was due to accident. Sc not to any 
negligenoe on the part of deft. 

The judge drew attention to the fact 
that, as in England proof of scienter 
brings a domestic animal into category 
of wild animals, the English coses 
dealing with injuries tnflioted by wild 
animoiB are applicable to coses of 
injuries by dogs In New Zealand by 
reason of the abolition in tho Dominion 
of tho necessity of proof of scienter in 
oases of Injuries Inflioted by dogs. — 
Chittknpkn V. Hale, [1933] N. Z. 
L. R. 836.— N.Z. 

tw. Destruction of wnUoensed dogs — 
Validity of bye-law.] — Rasp, munlol- 
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polity was empowered by statute to 
pass bye-laws “ for restraining, pro- 
hibiting & regulating the running at 
large of dogs, for Imposing a tax on 
tho owners , possessors or harbourers of 
dogs, & for impounding, selling or 
killing dogs running at large in con- 
travention of the bye-laws.” A bye- 
law imposed a licence of 820 on dogs 
wholly or in part of the breed known 
as police dogs, of 34 on male dogs of 
any other breed & of 810 on female 
dogs of any other breed ; & provided 
that an unlicensed dog shall be liable 
to be destroyed, & that an owner or 
harbouror of an unlicensed dog should 
be liable on summary oouviotion to a 
fine Sc., in default of payment, to Im- 
prisonment : — Held : the bye-law was 
valid & must stand except In so far 
as it provide (1) for the Ulling of un- 
licensed dogs for any other reason than 
that they are found nmning at large ; 
& (2) for the imprisonment of any 
convicted offender under the bye-law 
for default of payment of fijee imposed 
on such conviction ; Sc those tw'o pro- 
visions must be quashed . — He SHo.itL 
Lake Village By-Law. 192, IIOSH] 

3 W. W. R. 185 ; affrf. [1934] 1 W. W. H> 
245; 2 D. L. R. 493; 41 Man. L. K. 
649.— CAN. 

sy. Di^tcrimination hetu'cen breeds of 
licensed d >ifs — Validity of hyedayi\\-~ 
Under a statute autboribiug mumcii)al 
bye-laws imposing a- tax on the owners, 
etc., ol dogs'— Held: a dog-liceiiHing 
bye-law was not invalid ijeeauso it 
imposed a higbor licence foe for dogs 
of the breed kntjwn as police dogs than 
for other breeds of dogs or bocause It 
imposed a higher fee for female dogs 
than for male dogs.—Re Smeaton & 
Shoal Lake Village By-Law 192, 
[1934] 1 W. W. It. 246 ; 2 D. L. R 
493 ; 41 Man. L. R. 649.— CAN. 
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332. Add, Annotation : — Retd. A.-G. v. Hodgson, 
[1922] 2 Oh. 429. 

332a. Proof that Infraction of bye- 

law caused nuisance not necessary.] — Tong 
Street Local Board r. Seed (1874), 39 
J. P. 278. 

.] — See, also. No. 331, ante- 

533a. Metropolis Management Act, 

1862 (c. 102), s. 73 — Proof of actual nuisance 


necessary.] — Chelsea Vestry v- King 
(1804), 17 C. B. N. S. 625 ; 5 New Bep. 85 ; 
U L. J. M. 0. 9 ; 11 L. T. 419 ; 29 J. P. 39 ; 
10 Jur. N. S. 1150 ; 13 W. R. 157 ; 144 B. E. 
250. 

338. Add. Annotation: — ^Refd. Sack v. Jones, 
[1925] Oh.- 235. 

339. Add, Annotation : — Refd. Harper v. Haden & 
Sons, Ltd. (1932), 102 L. J. Oh. 6. 


Part IV. — Agistment. 


342. Add, Annoiatio7i ; — Refd. Back v. Daniels 
(1924), 69 Sol. Jo. 160. 

342. After tliis case add “ Stat. Frauds, s. 4, is now 
replaced by IjRW of Property Act, 1925 (c. 20), 
8. 40.” 

342a. Whether breach of covenant not to 

underlet.] — Where the tenant of a farm 
covenants not to underlet or permit any other 
person to use or occupy any part of the 
demised premises without the written con- 
sent of the landlord, the sale or letting by 
the tenant, without such consent, in the last 
year of his tenancy of the grass keep — i.c. 
growing herbage, of his pasture lands for a 
definite period, is a breach of the covenant, 
although such sale or letting is in accordance 
with the usual practice of an outgoing tenant 
in that part of the country. 

Semhle : agistment, i-e- the taking in by 
the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant. — R ichards v. Davies, [1921] 1 


Ch. 90 ; 89 L. J. Oh. 601 ; 124 L. T. 238 ; 
65 Sol. Jo. 44. 

343. Add, Annotation : — Refd. Goldman r. Hill> 
[1919] 1 K. B. 443. 

344. Add, Annotation : — Refd. Goldman v- Hill, 
[1919] 1 K. B. 443. 

346. Add. Annotation : — Refd. Weld-Blundell 
Stephens, [1920] A. C. 956. 

346a. Animal stolen — Duty of agister.] — An 

agister of cattle does not discharge himself of 
his duty as a bailee for reward by proving 
that they were stolen without his default, if 
by using reasonable diligence he could have 
recovered them 

If, having failed to use such diligence, he 
is sued for loss of the cattle, ho must prove, 
in order to discharge himself, that such 
diligence would have been unavailing ; it is 
not for the bailor to prove that it would have 
retrieved the loss. 

A farmer accepted certain cattle for agist- 
ment. Some of them were stolen without 


PART HI. SECT. 2. SUB-SECT. 4. 

337 i. Horsea — Noine from staJUea .] — 
Though a livery stable Is constructed 
with all modern ImproveinoiitB for 
drainage & ventilation. If offensive 
odour therefrom, & the noise made by 
the horses, are a source of annoyance 
& Inconvenience to the neighbouring 
residents, the proprietor is liable in 
damages for the injury caused thereby. 
— Drtspale V. Dugas (1896). 26 

S. C. R. 20.— CAN. 

340 i. Smell from dablcs .] — 

Drysdale t?. Dugas, no. 337 1, arUe.— 
CAN. 

341 1. Bees Hiving in building — Duty 
of occupier,] - The occupier of a build- 
ing is In general under no duty to 
take stops to eradicate a swarm of bees 
which have hived in the roof of the 
building. — Wasserman ij. Union 
Government, [19341 A. D. 228. — 
■ AF. 

PART IV. 

b 1. VcmstriAction.]— "By a con- 

tract for agirttiiieiit pltf. agieed to make 
available certain properties for the 
agistment of deft.’s sheep. The terms 
of payment were IJd. per head per 
week, i6500 to be paid wmen the sheep 
arrived, fiSOO in six months, & the 
balance when the sheep were removed : 
— Held : the payment contemplated 
by tiie contract was lid. per head per 
week, according to the number of 
sheep on the properties from time to 
time : the contract was one for making 
available the area of land agreed on 
for the sheep, & included the taking 
care of the sheep agisted at the above 
remuneration while they were in pitf. *b 
custody. — Spring v. Young, [1923] 
8. A. S. R. IIG.—AUS, 

0 I. — — Whether agister HaJbU to 
mpplg water .] — Pltf. having bought 
hoises from deft,, the latter agreed at 
pltf.*s request to winter them. The 


terms of the agreement were set out in 
a letter from deft, to pltf. in which 
deft, said : ** I will winter them as 
usual, that is, bring them In straw 
3 times a week.^" The horses were 
given no water by deft. & pltf. sued 
for damages, the horses being In 
poorer condition when he took delivery 
of them thou they would have been 
had they been watered : — Held : in 
view of the terms of said letter & all 
the facts of the case, deft, was under 
no obligation to supply w'ater. — 
Rudge V. Stauffer, [1929] 1 \V. W. R. 
46 ; 23 Alta. L. R. 628.—CAN. 

844 xli, Loss of animals .] — 

Pltf. was the owner of a mare wlilch ho 
delivered to deft, for agistment In bis 
paddock of 6,000 acres, which paddock 
was heavily timbered & covered with 
hlackboys. After the mare had re- 
mained in the paddock for some time, 
pltf. requested the delivery of the 
mare in two months* time. Deft, 
made endeavours to find the mare, 
but only saw it on one occasion, & 
thereafter made many attempts to 
locate the mare, but without success : 
— Hela : deft, was not liable to pltf. 
for the value of the mare, there being 
no evidence of negligence. — R obinson 
V. Waters (1920), 22 W. A, L. R. 66.— 
AUS. 

344 xiil. Failure to detect 

loss within reasonable time.] — A large 
number of sheep were lost, & there was 
evidence rendering it probable that 
these had been driven off the run : — 
Held : an a^ter of sheep must show 
that he took reasonable care to see 
the sheep were on the agistment area, 
& failure to detect this loss within a 
reasonable time was clear evidence of 
negligence. — S pring v. Young, [19231 
8. A. S. R. lie.— AUS. 

844 xiv. .J — An agister is 

bound to take reasonable care of the 
animal entrusted to him, fk. when the 
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owner comes for it, If he cannot pioduce 
It he must show that ho took all 
reasonable precautions against its 
disappearance. — C ombtook w. Ash- 
croft Estates, Lti>„ [1917)1 W. W. R. 
1412 ; 23 B. C. R. 4761 —CAN. 

344 XV. Onus of negativing 

negligence.] — In case of loss of animals 
while in the care of an agister, the 
emus Is on him to show clrcum stanches 
negativing negligence on hlspart. — 
McCauletu. Huber, [192013 W.W. R. 
123 ; 54 D. L. R. 160.~-CAN. 

344 xvi. .] — A con- 

tract of agistment is one in the nature 
of a contract of bailment for the 
benefit of both bailor & bailee. The 
agister is not an Insurer of the animals 
but, in the absence of a special contract 
limiting his common -law liability, is 
liable for their loss or Injury caused by 
his neglect to take such reasonable care 
of them as a careful man would exercise 
in dealing with his own property ; & if 
they are lost or injured while in his 
custody the onus is on him to show 
that the loss or Injury did not result 
from such neglect, — KathWell v. 
SHANKOFX^ [1933] 3 W. W. It. 629.— 
CAN. 


344 xvii. Agister not insurer — 

Whed amounts to negligence .] — Potts v. 
Bmail (Alta.), [1928] 1 D. L. R, 208; 
[1927] 3 W. W. R. 619.— CAN. 

•r. Failure to provide food 

v}ai€r .] — Where horses have been de- 
livered into the custody of an owner of 
pasture lands to be kept & pastured 
by him in return for a money payment, 
it is his duty to see that the horses are 
provided with suflaolent food A water. 
Sc if he neglects these duties & a loss 
through death or a loss through de- 
preciation is thereby Inoorred he is 
liable In damages.— Mbtx v. Marshall 
(1922), 70 D. L. R. 14 ; £1922] 3 W. W. R. 
660.— CAN. 
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his default. After learning that they were 
missing he made no effort, whether by in- 
forming the owner or the police, or otherwise, 
to recover them. It was doubtful whether 
any reasonable attempt on his part would 
have led to their recovery : — Held : he was 


Part V.- 

371. Add. Annotation: — Refd. Edwards v. Porter 
(1924), 41 T. L. R. 67. 

373. Add. Amwiaiion : — ^Consd. Aitchison Page 
Motors, Ltd. (1935), 164 L. T. 128. 


liable for their loss. — Goldman v. Hill, 
[1919] 1 K. B. 443 ; 88 L. J. K. B. 491 ; 120 
L. T. 412 ; 36 T. L. R. 146 ; 63 Sol. Jo. 
106, 0. A. 

347. Add. Annotation : — Consd. White v. Smith 
(1927), 90 L. J. K. B. 397. 


-Hiring. 

877. Add. Annotation : — As to (4) Refd. Kemp v* 
Elisha, [1918] 1 K. B. 228. 

378. Add. Annotation: — As to (1) Refd. McAlister 
(or Donoghue) v. Stevenson (1932), 48 T. L. R. 
494. 


Part VI. — Sale and Exchange of Animals. 


384. Add. Annotation : — Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

390a. Resale of horse at loss — Form of 

action.] — A vendor gave a warranty of sound 


workable condition on the sale of a horse, 
The warranty was fulfilled, but the purchaser 
wrongfully refused delivery, & returned the 
horse. The vendor then put it up at auction 


356 iil. .] — An agister has no 

lion, in the absence of special agi’ee* 
inent, upon the animals he agists. — 
Re Jorgenson, [1923] 2 W. W. R. 600. 

—CAN. 

356 Iv. Or statute.] — An agister 

has a lien on the pastured animals under 
Possessory Liens Act, R.S.A., 1922 
( 0 . 104), but not under Livery Stable- 
Keepers Act. U.9.A., 1922 (c. 107).— 
Spahltno V. Ward, [1925] 2 IX L. R. 
922 : (19251 2 W. W. R. 181.— CAN. 

362 i. For malicious injury .] — 

Appct. had cattle on hla land under 
grazlrig contracts with the owners. 
These cattle were maliciously driven 
off the lands Injured : — Held : appct. 
as bailee In possession could claim com- 
pensation for the cattle entrusted to 
his care. — Worthington v. Tipperary 
County Council, [19201 2 I. ll. 233; 
54 1. L. H. 77.— IR. 

PART V, 

369 sv. .1 — If a 

hired horse is in a sound oouditlon 
when taken out, & It is brought back 
injured, the mt-tts of proof in a claim for 
damages for negligence Is on deft. The 
idler Is bound to treat the horse with 
the degree of care which a person ol 
ordinary discretion would use towards 
his own, but if the horse Is so treated 
& nevertheless receives an injury the 
hirer Is not liable in damages for such 
injury. — R einskth e. Caaipbell (1 920), 
52 D. L. K. 357.— CAN. 

869 xvl. .] — 

Where a person liires an animal & It 
dies while In his custody, the onus is 
upon him to establish that ho took 
care of it. That car© is the care which 
a prudent man would take of his own 
animal under the circumstances. — 
Murray v. Coulinb, [1920] 2 W. VV. II. 
845 ; 53 D. L. R. 120.— CAN. 

369 xvii. -- — .1— Deft. 

hired a horse from pltf. to drive from 
T. to L. & return. At a distance of 
between six & eight miles from 8., the 
horse fell lame in the right hind leg. 
Deft, drove It to S., put it in a livery 
stable & gave Instructions to have the 
hoof of the right hind leg re-shod. 
Deft, hired another horse &; continued 
hla journey to L., a distance of over 
eight miles. He returned next day, 
took the horse out, & finding that it 
was not then lame, started with it on 
the return journey. After travelling 
about throe nxiles, the horse again fell 
laijie 3t kept getting a little lamer all 


the way to T. The journey from S. 
to T., a distance of twenty -two miles, 
took seven Sc one-half hours. There 
was no evidence as to what caused the 
liorsc’s lameness. There was no evi- 
dence that there was, between the 
place wiiere the horse fell lame & T. 
any suitable place in which the horse 
could have boon placed & cared for, or 
whoro deft, could have hired another 
horse tn continue the return journey : 
— Held : as the lameness when it 
first developed on the return journey 
was not shown to have been of a more 
serious nature than often happens to 
a horse which may nevertheless walk, 
or even trot slowly, fifteen to twenty 
miles without serious distress, deft, 
could not be hold guilty of negligence 
until he had travelled a sufficient 
distance to satisfy lilmself that the 
lameness was increasing so as to make 
it dangerous to the welfare of the horse 
to continue the journey. — Gagnon v. 
Langis (1920), 48 N. B. R. 76.— CAN. 

374 ii. Hill of sale granted by 

bailee — Riakts of yraniee.] — A., the 
owner of mventy-seven cows depastur- 
ing on Ids farm, agreed to lease his 
farm & cows to G. for a term of years, 
& It was agreed that Q. should have 
the right to purchase the farm & stock 
at any time during the term. G. was 
given possession of the stock & farm. 
(X gave to applt. a bill of sale over the 
cows. A. rec-overed possession of his 
farm & cows from G., & shortly there- 
after applt. seized & sold tlio cows 
under his bill of sale. Thirty -four cows 
were seized & sold, only nine of which 
were of the original herd, the balance 
having been bought by G. during the 
time he had possession of the farm. 
A . claimed damages for the seizure : — 
Held : it had not been shown that the 
cattle substituted by G. for those 
originally bailed to him had become the 
property of A., who wa.s entitled to 
damages only in respect of the cows 
originally balled. — Norfolk Co- 
operative Dairy Co., Ltd. v. Aij^en, 
[1924] N. Z. L. R. 136.— N.Z. 

374 ii, — .. j^ss by bailee. — Neyli- 
Qevtce .] — In an notion for the value of 
a horse which was lost after it had been 
hired to deft, under an agreement 
whereby the latter undertook to take 
“ good care In every way thereof, it 
appeared that the horse, which was 
unbroken, was received by deft. & put 
into a pasture belonging to a neighbour 
of defk, & deft, went to see it every 
other day The pasture was sur- 
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rounded by a fence of two strands of 
wire, & the horse got out twice during 
the winter but was put baf;k. It dis- 
appeared about the end of the following 
April. The fence was down in one 
place, & the evidence showed a custom 
among the farmers in the neighbour- 
hood to allow horses not in use to run 
at large during the winter. Wlille 
deft, was given the right to work the 
horse, it was shown that It was not 
customary in that locality to break 
horses until the spring : — Held : deft, 
had taken sufficiently good care of the 
horse & was not liable for its loss. — 
ZiMMKRaiAN V. AmuiKR (1922), 63 

D. L. R. 399 ; (19221 2 W. W. R. 524. 
—CAN. 


380 i. Contract — Covering mare — 
Damages for breach .] — Breach of a 
contract to breed mares to a stallion 
is not a ground for damages, in the 
absence of evidence upon which such 
dainagCB may be estimated with reason- 
able certainty. — Sinclair v. Walker, 
[1917] 2 W. W. R. 321.— CAN. 


PART VI. SECT. 1. 

t i. Action by pur- 

chaser for damages — Whoi damages 
recoverable.] — Perry v. Kidd (1909), 
12 W. L. R. 9.— CAN. 

t il. Sale of bull — Bull sterile ,] — 

At an auction sale advertised “ as 
pedigree stock sale *' resp. puichased 
from applt. a bull described in the sale 
oatiiiogiie under the heading “ .Torsey 
Bulls as “ Lot 78, Bull Harbour 
Light,” The conditions of sale ex- 
pressly negatived the existence of any 
warranties on the vendor’s part. At 
the time of the sale the bull had not 
been used, but subsequently was found 
to bo sterile. This condition was 
shown to be a latent defect not dis- 
coverable upon examination, in an 
action by resp., claiming damages : — 
Held : as the capacity for procreation 
was not, by implication, a part of the 
description. Sc as the bull oomphed in 
all other I'espcote with the deHcnjd.lon, 
iTssp. was without remedr. — D^hh v. 

[1924] N. Z. L. K. 12/0.— 


M Z 

*t ii . ^<de of horse as gelding — 

Horse ‘ in fact a " riapt "—IV h ether 
failure of implied condihmi on sale of 
mods bv description .] — TwaiTES v. 
KShson (Alta.)^[19181 3 W. W. R. 
149 : 43 D. L. R. 73.— CAN. 

t Default by purchaser — 

%>8ale by vendor.] — Held: (1) money 
)aid, not as a deposit, but on account 
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as “ in dispute/' & without a warranty, when 
it was sold for about £40 less than the 
contract price. In an action for the differ- 
ence between the price realised at the auction 
& the contract price; — Held: (1) this was 
not the proper form of action ; (2) the action 
must be for damages ; (3) the conditions of 
the auction sale were not a test of the value i 
of the horse, the auction being of a horse 
“ in dispute/’ & without warranty, &; quite 
different from the original contract con- 
ditions ; (4) pltf. was not entitled to more 
than nominal damages, as he had* failed 
to prove his damages to be the difference 
between the contract price & the price realised 
at the auction. — Macexin v, Newbury 
Sanitary Laundry (1919), 63 Sol. Jo. 337, 
D. C. 

390b. Rescission by vendor— -Vendor liable 

for keep during period animal kept by pur- 
chaser.] — King v. Price (1816), 2 Chit. 416. 

891. Add. Annotation : — Consd. Re A Debtor, 
[1927] 2 Oh. 367. 

401. Add, Annotaiion : — Refd. Phillips v, 
Britannia Hygienic Laundry Oo., [1923] 1 
K. B. 539. 

409. Add. Annotation : — Refd. Manchester Liners 
V, B-ea, [1922] 2 A. 0. 74; Canada Atlantic 
Grain Export Co. v. Eilers (1929), 35 Com. 
Cas. 90. 

410. Add, Annoiationa : — Refd. Manchester Liners 


V, Rea, [1922] 2 A. 0. 74 ; Baldry i?. Marshall, 
[19263 1 K. B. 260. 

410. Add, Annotation : — Refd. Said v. Butt, [1920] 
3 K. B. 497. 

416a. As to pedigree of horse.] — A receipt de- 
scribed a horse as ** got by Cheshire Cheese, 
warranted sound ” : — Held : the statement 
that the horse was got by 
was a mere representation. — Dickenson v, 
Gapp (1821), cited in 1 Moo. & S. at p. 78. 

AnnotcUion: — ^FoUd. Btidd tj. Falrmaner (1831). 1 Moo. Si S, 
74. 

430. Add, Citationa : — 171 E. R. ^0 ; atib nom, 
Elton v, Jordan, 1 Stark. 127, N. P. 

467. For 99 B. B. 136 ” read “ 99 E. B. 1010.” 

474. Add, Annotation : — Refd. Bell v. Lever Bros., 
Ltd. (1931), 140 L. T. 258. 

47aa. .] — A., as agent of B., sold a 

mare to C., & having no express authority 
from B. to warrant her, refused to do so, 
but, at the time of the sale, to]d C. that “ if 
the mare was not all right she was not his.” 
C. thereupon paid the price, which was 
received by B. The mare proving unsound, 
C. returned her to A., & sued B. for a return 
of the money : — Held : the proper question 
to leave to the jury was whether it was part 
of the contract that the mare should be 
returned if she proved unsound. — Foster v. 
Smith (1856), 18 C. B. 156 ; 20 J. P. 438 ; 139 
B. R. 1326. 

486a. .] — Hare v , Taylor (1837), 1 Jur. 261 , 


of the purchase-prioef most be returned 
to the purchaser ; (2) haring elected 
to treat the contract as at an end, 
Instead of suing for damages for breach, 
the vendor was not entitled to recover 
anything for the care of the animals 
from the time fixed by the contract 
for delivery until ho resold. — Baldwin 
tJ. BRiANaBR, [1920] 1 W. W. R. 216; 
50 D. L. R. 640 ; IS Alta. L. R. 27.— 
CAN. 

zl. .] — Udd : oral evidence 

that It was part of tho agreement for 
sale of a stallion that the pedigree 
papers should be delivered to tho pur- 
chaser within a few days of the sale, 
being In contradiction of the written 
agreement, was not admissible, — 
Kaster V. Cowan, [1925] 2 D. L. R. 
742 ; [1926] 2 W. W. R. 186 ; 21 
Alta. L. R. 366 ; retteg., [1923] 4 
D. L. R. 491 ; [1923] 3 W. W. R. 610. 
—CAN. 

PART VI. SECT. 2. SUB-SECT. 1. 

396 Vi. .] — An auctioneer 

In selling a horse said : Here Is a 

horse about nine years old ** in presence 
of the vendor who did not contradict 
it. A note given lor the balance of 
the price had indorsed thereon ; 
** Given for one hay mare nine years 
old.’* The purchaser believed the 
horse was of that age : — Held : the 
statement amounted to a warranty, & 
the vendor was bound thereby.— A ixen 
V, SMrra, [1920] 8 W. W. R. 646.— 
CAN. 

410 i. In para, for ** on ” read ** no.** 

410 iv. .1— Pltf. pur- 

chased a horse from deft, which deft, 
warranted to be suitable for the general 
purposes of a tanner & sound In every 
respetJt. The trial Judge found tliat 
there was a defect In the horse which 
could not be discovered by an ordinary 
examination at the time of the sale & 
tJiat the horse was not suitable for the 
purpose for which it was required : 
— Held : the findings of the trial 
jndge must bo accepted. — Mabutix v, 
Pringle (1920), 63 N. S. R. 602.— 
CAN. 


sr. Sale of male animal — Under 
LiveMock Purchase <£• Sale Act, H.S.S., 
1920 (c. 125 ) — No implied warranty 
that animal capalde of reproducing type 
dh coiowr.]— B. (Minister of Aori- 
culture for Saskatchewan) v. 
Bourkk, 1926] 3 D. L. R. 637 ; [1926] 
2 W. W. R. 397 ; 19 Sask. L. R. 483.— 
CAN. 


PART VI. SECT. 2. SUB-SECJT. 2. 

420 li. .] — Eisknhaukr V, 

Mackay (N. S.) (1911), 9 E.L. R. 304. 
—CAN. 


PART VI. SECT. 2. SUB-SECT. 3.— A. 

438 1. Sound — Meaning gf term — 
Seeds of disease at date of sale. 1 — At an 
auction sale the auctioneer said : 

Would you let this good soimd mare 
go for that money I *' The mare was 
diseased at the time. No fraud was 
proved ; — Held : one who was induced 
by the statement to bid for Sc purchase 
the mare was entitled to rescission on 
the ground of misrepresentation. — 
Anderson v, Kennedy, [1920] 1 
W. W. R. 25 ; 60 D. L. R. 105 ; 13 
Sosk. L. R. 38.— CAN. 

459 i. WarroTUy relating to future — 
Dairy cattle warranted ** to calve at 
proper time dt correct in teats (wlv.**]— 
A dairy cow, due to calve within a 
fortnight, was bought at a cattle 
market under the folJowlDg warranty : 
** Dairy cattle are warranted to calve 
at their proper time & correct In 
their teats only,** The cow oaJved at 
her proper time, but, owing to disease 
which appeared in her teats, her milk 
supply was defective : — Held : (1) the 
warranty applied to the period of 
calving. Sc guaranteed, against tho 
ordinary risks of that period, that the 
cow’s teats would then be capable ot 
performing their function of giving 
milk ; (2) as the disease from which 
the cow suffered had not been proved 
to be due either to negligence nn 
pursuer’s part or to external accident, 
the guarantee applied, — K yle v, Sim, 
[19261 8. C. 426,— SCOT. 
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PART VI. SECT. 2. SUB-SECT. 4.— A. 

St. Hescission — Affirmance of con’ 
tract after notice of misrepresentation ,]^ — 
A purchaser of a mare was not allowed 
rescission on the groimd of what the 
ct. found was an innocent misrepre- 
sentation as to her being In foal to a 
celebrated stallion, because after dis- 
covery that the mare was not in foal 
he repeatedly attempted to got her in 
foal by breeding her to another 
stalliom this being held to amount to 
an affirmance of the contract. — 
Montioello State Bank v. Guest, 
[1920] 3 W. W. II. 14.— CAN. 

PART VI. SECT. 2, SUB-SECT. 4.— B. 

g. i. j — In an action on 

promissory notes given for the price of 
a stallion, an alleged breach of warranty 
does not justify a defence of failure 
of consideration. Deft, must claim 
under the breach of warranty setting 
it up In diminution of the price, or in 
an action for damages. — Edwards v, 
Pearson (Alta.), [1919] 3 W. W. R. 
505.— CAN. 

sv. Cheque g-iven for jyrice — Whether 
breach of warranty a defence,] — Mykle- 
BUST V, Galey (Sosk.) (1919), 46 
D. L. R. 699.— CAN. 

PART VI. SECT. 2, SUB-SECT, 4.— C. 

484 U. Effect of— On other 

remedies of purchaser.] — A condition 
for return of a horse in as good con- 
dition as when sold Sc the substitution 
of another horse of equal value prevents 
the purchaser from resorting to any 
other form of remedy, unless he can 
show that he returned the horse in 
good condition & the vendor failed to 
substitute os agreed. — Edwards v. 
Pearson (Alto.), [19191 3 W. W. R. 
505.— CAN. 

488 ii. Purchaser not liable for 

cost of keep after repudiation of con- 
ffq 5 <.>—LoNO V. Byers (Bask.), [19271 
4 Xl. R. 223,— CAN. 

PART VI. SECT. 2, SUB-SECT. 4.— D. 

486 Ix. .p—A written con- 

tract entered into In Mar. 1928, for the 
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Part VII. — Carriage of Animals. 


517, Add* Annoiaiions: — Consd. Gt>uld v* S. E. & 
0. By., [1920] 2 K. B. 180. Refd, L. & 
N. W. By. V. Hudson, [1920] A, C. 324. 

518, Add Annotation : — As to (2) Reid. L. N. W. 
By. V* Hudson, [1920] A. C. 824. 

522* Add. Annotations : — Reid. Gould v. 8. E. & 0. 
By., [1920] 2 K. B. 186 ; L. &. N. W. By. t;/ 
Hudson, [1920] A. 0. 324. 

526. Add. Annotations: — Refd. Hemmin^fs v. Stoke 
Poges Golf Club, [1920] 1 K. B. 720 ; Monk 
V. Warbey, [1935] 1 K. B. 75. 

530. For “ Expenses reasonably — Incurred in dis- 
infecting,*' etc., read “ Expenses reasonably 
incurred — In disinfecting/* eto. 


631. Add. Annoiaiions : — Refd. Goldman t?. Hill, 
[1919] 1 K. B, 443 ; Transoceanica Boc. 
Italiana Di Navigazione xu Shipton, [1923) I 
K. B. 31 ; Prager v. Blatspiel, Stamp & 
Heaoock, [1924] 1 K. B. 5f50. 

635. Add. Annotation : — As to (1) Refd. G. N. By. 
V. L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

64-2. Add. Annotation : — As to {1) Refd. G. N, By. 
V. L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

544. Add. Annotation : — Generally, Refd. Glass- 
brook Bros. V. Leyson, [1933] 2 K. B. 91, 


sale of a stallion provided that tho only 
gmorantee by which the seller 
bound himself was that tho horse was 
serviceably sound as a servlner stallion, 
and it also provided that If the horse 
** after a fair trial on sure breeding 
mares ** should prove not to be so 
sound tho buyer would return it to the 
seller & receive another horso of equal 
value in exchange, but that the seller 
should not bo bound by “ the conditions 
of this guarantee unless the buyer 
submitted a monthly report in writing 
showing the condition of tho horse, etc., 
& that the contract should expire & 
the seller bo luleased from any further 
obligation to the buyer after Apr. 1, 
1925), except in the event of the death 
of the horse within three years. In an 
action, begun after Apr. 1, 1929, for 
the balance of the purchase -price the 
buyer claimed a set-off for damages for 
loss of service fees which he would have 
earned with the horso had it been as 
guaranteed & counter claimed for tbe 
excess of said damages over the amount 
of pltf.’e claim : — Held : deft.’s only 
remedy for tlie dlflereuco between the 

g urchase-prioe & the actual value of the 
orse was that expressly agreed to In 
the contract, viz. the return of the 
horse and tho taking of another in Its 
place, said provision, however, did not 
affect his right to sue for other damages, 
such as loss of service fees, which ho 
had suffered up to Apr. 1, 1929, through 
the breach of the guarantee, but that 
his failure to submit the monthly report 
provided for In the contract would pre- 
clude him fi’om recovering said other 
damages, & the trial judgo*s conclusion 
that tnoro had been a reasonable com- 
pliance with that requirement oould 
not be sustained. — Head v. Linton, 
[19301 2 W. W. R. 369 ; 24 S. L. R. 
696.— CAN. 

486 X. .] — Tho measure of 

damage in an action for breemh of 
warranty of a boll is tho difference 
between the value at the time of 
delivery to the buyer 3c the value it 
would have had If it had answered to 
the warranty. — W aud r. Rosbeb 
(1920), 64 D. L. R. 531.— CAN. 


PART VL SECT. 2, SUB-SECT. 4.— E. 

®w. Proof of breaeh at time of sale 
necessary — Svfficiencv of e»idmce.>— 
Westwood v. McMillan (Sask.), 
[19201 2 W. W. R. 867 ; 53 D. L. R. 
817.— CAN. 


.J — tAHEIB V. Oaplette 


^92^ S 846j J192aj 2 


CAN. 


R. 346 ; 20 Sjask. h. R. 649.- 


By, — ^,1 — Long v. Btees (Saak. 
110273 4 R. L. R. 223.— CAN. 


PART VI. SECT. 3. 

sz. Live Stock Pedigree Act, 1927 
(c. 121) — False registration of animal— 
Wkat amounts to.) — An appUcalion for 
registration of a transfer of ownership 
of an animal is not an application for 
the registration of tho animal. More- 
over, where the statements made in 
tho former application are true with 
respect to tho animal mentioned therein 
there la no offence under sect. 17 of 
above Act although the animal which 
woe in fact sold was not the animal 
named in said application. — R. v. 
Davenport (Alta.), 11928J 2 D. L R. 
852 ; [19281 1 W. W. R. 876 ; 50 

Can. Crim. Caa. 40.— CAN. 

PART VII. SECT. 1, SUB-SECT. 1.— A. 

528 i. Animals poisoned — No 

affirmative evidence. 3 — Pltf. shipped 
horses by dofts.’ railway. On arrival 
at destination, some of the horses had 
died & others were sick & died soon 
after. It was subsequently estab- 
lished that they died of arsenic poison. 
An action against deft, railway oo. 
for negligence was disniissod, as there 
was no evidence connecting the cause 
of injury vrith any alleged negligence. 
The cause of the damage was purely 
a matter of speculation, & certain 
provisions of the contract were a com- 
plete answer to pltf.'s claim that tho 
damages arose from defts.* negligence. 
— TuRNEit V. Canadian Paoipio Ky. 
Co. (192‘^, 66 D. L. R. 31 ; [1922 
2 W. W. R. 858,— CAN. 

PART VII. SECT. 1, SUB-SECT. 2. 

632 f. Declaration of valve — He- 

r isUes of .] — Fox v. London, Midlajo* 
Scottish Rt. Co., No. 541 i, post. — 

IR. 

541 i. Carrier exempted from liaJbiliiy 
** in any case *' above declared valve .) — 
A railway co. made conditions limiting 
their liability for loss of or damage to 
any live stock delivered to them for 
transit beyond the value, in the case 
of horses, of £60, unless a higher value 
was declared in writing at the time of 
delivery, & a percentage of II per cent, 
paid on the value, so declared. In 
excess of the above-named sum. A 
race horse, exceeding £50 in value, was 
delivered to the oo. for transit by the 
sender’s groom, who informed tho 
booking clerk that he had got “ a very 
Yaluable ’chaser, worth about £1,000/* 
a figure arrived at by the groom him- 
self from casual gossip. The clerk gave 
the OToom tbe oo.*9 form of “ consign- 
ment note & waybill *’ for live stock, & 
the groom filled it in for carriage at the 
oidlnary rate, & dgmed it, with full 
knowledge of its contents. The horse 
having been injured in transit : — 
Held; (1) the above conditions were 


not unreasouable ; (2) the contract of 
carriage, which was signed by the 
groom under a direction by his em- 
ployer tliat the horse was to he carried 
at the ordinary rate, exempted the 
CO. from liability for any greater 
amount than £50 ; (3) In order to 

make the co. liable for the full value 
of the horse, the declaration of value 
must have been made with the In- 
tention of paying the higher rate, & 
the staroraent of value made by the 
groom to the booking clerk was in- 
autfieiexit.. — Fox v. London, Midland 
& Hcornsu Ry. Co., [1926j I. R. 106. — 
IR. 

sa. Shipper undertedcing obligation to 
feed “ d: ** water *’ animals — Obligation 
of svpplying feed dt water .] — The obliga- 
tion to furnish the feed & water is upon 
the shipper. — Knioht-Watson Ranch- 
ing Co. r. Canadian Pacific Ry. Co. 
(1921), 62 D. L. R, 601 : 15 Sask. L. R. 
1; [1921] 3 W. W. R. 788 ; revsg., 
14 Sask. L, R. 6.— CAN. 


sb. Carrier under no lialrUity un- 
less vrUten notice delivered at point 
of delivery ” — Sufficiency of notice.}— 
Knight-Watoon Ranching Co. v. 
Canadian Pacific Ry. Co. (1921), 
62 D. L. R. 601 ; 15 Sask. L. R. 1 ; 
[1921J 3 W. W. R. 788 ; revsg., 14 
Sask. L. R. 5.— CAN. 


PART VII. SECT. 2 

si. — 5 - Train run in contravention 
of Lord*s Day Act.] — Pltf. shipped 
goods, including horses, by defts.* 
line, & signed a special contract 
providing that defts. should not be 
liable for any loss or damages in respect 
of the live stock by reason of Injury 
except such os might arise from a 
collision, & should in no cose be 
responsible for any amount exceeding 
certain small sums named. Pltf. 
accompanied Ids goods, & tbe train 
was lawfully proceeding on a Sunday, 
notwithstanding the Lord’s Day Act, 
when a collision occurred with one of 
defts.' trains, which was being run 
unlawfully because in contravention of 
that Act, & some of the horses Sc other 
goods of pltf. were destroyed or 
damaged. Pltf. sued In tort for the 
amount of his loss, claiming much more 
than the limited amounts stated in the 
special contract. Defts. set up the 
special oontroot : — Held : the pro- 
vision of the contract limiting the 
liability of defts. in the case of a col- 
lision to a stated sum did not su.staln 
the defence, because that provision 
must be taken not to have cotitemplatod 
a collision ooenrring by reason of tlio 
breach of a statute distinctly pro- 
hibiting & making unlawful the act 
which caused the collision. — Rise v. 
Oanadian Pacific Ttv. Co. (1910), 
14 W. L. R. 635.— CAN. 
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Cases 663a— 687a. English and Empiee Digest Supplement. 


Part VIII. — Wild Birds. 


563 a. Birds lawfully taken else- 

where.]— Applt. was charged under Wild 
Birds I^tection Act, 1880 (c. 36), s. 3, as 
extended under s. 8 in the county of London 
by the Wild Birds Protection (Administrative 
County of London) Order, 1909, par. 4, with 
having in liis possession some goldfinches 
recently taken. The magistrate found that 
the charge was proved dismissed it under 
the Probation of Offenders Act, 1907 (c. 17), 
ordering applt. to pay the costs. The birds 
were lawfully caught in Ireland on or im- 
mediately before Dec. 8, 1918, &, after being 
kept there for upwards of a month to enable 
them to recover their condition, & travel 
safely, were sent to applt. in London by post. 
They were found in applt. ’s possession in a 
wild & terrified state on Jan. 16, 1919 : — 


Held : the ma^trate was justified in taking 
into consideration all the circumstances of 
the case, including the condition of the birds 
when exposed for sale & the fact that they 
had to be kept in Ireland for some time in 
order to endure the journey & arrive alive, & 

• also the length of the journey, in order to 
arrive at the conclusion that the birds were 
recently taken. — Harris v. Lucas, [1919] 
2 K. B. 291 ; 88 L. J. K. B. 1082 ; 121 L. T. 
317 ; 83 J. P. 208 ; 36 T. L. R. 486 ; 17 
L. G. R. 421 ; 26 Oox, 0. 0. 408, D. 0. 

664, Add, Annotation : — Apld. Harris v, Lucas, 
[1919] 2 K. B. 291. 

After this case add : — 

-.] — SeCf nowt Protection of Birds Act, 
1933 (c. 62). 


Part X. — Cruelty to and Killing, Maiming, and Wounding 

Animals. 


Note. — The Act now in force in England is 
Protection of Animals Act, 1911 (c. 27), as amended 
by Protection of Animals Act (1911) Amendment 
Acts, 1912 (c. 17), & 1921 (c. 14) ; Protection 
of Animals Act, 1927 (c. 27) ; Protection of 
Animals (Cruelty to Dogs) Act, 1933 (c. 17) ; 
Protection of Animals Act, 1934 (c. 21). In con- 
sidering the cases in Sect. 1 of this Part, regard 
should be had to their dates & the Act under 
which they were decided. 

572a« Shooting trespassing dog — No attempt to 
drive dog away before shooting.] — A farm 
labourer shot at a dog which was trespassing 
on his master's land, & wounded it. The 
dog was not doing damage & deft, made no 
effort t-o drive it away before he shot it, & 
the justices found that shooting was not 
necessary : — Held : he was ^ilty of “ cruelly 
ill-treating ” the dog within Protection of 
Animals Act, 1911 (c. 27), s. 1. — Barnard v, 
Evans, [1926] 2 K, B. 794 ; 94 L. J. K. B. 
932 ; 133 L. T. 829; 89 J. P. 166; 41 

T. L. R. 682 ; 28 Oox, 0. C. 60, D. C. 

574. Add. Annotation : — Distd. Barnard v. Evansy 
[1926] 2 K.B. 794. 


676. Add. Annotation : — Distd. Barnard v. Evans, 
[1025] 2 K. B. 794. 

587. Add. Annotation: — As to (1) & (2) Refd* 
Jenkins v. Ash (1929), 46 T. L. R. 479. 

687a. Liberation in exhausted condition.] — 

On a prosecution of A. & G. for cruelly 
ill-treating a live wild rabbit contrary to 
Protection of Animals Act, 1911 (c. 27), s. 1, 
it appeared that A. had dangled the rabbit 
by its hind legs three or four yards away 
from two greyhounds, held in leash by G., 
& that the greyhounds having been taken 
thirty or forty yards away, the rabbit had 
been thrown on the ground, where it had 
remained, only hopping a couple of yards 
when flicked by a hat. The magistrate held 
that there was no cruel ill-treatment within 
the sect. ; that what had been done by 
resps. was ordinary coursing & so protected 
by sect. 1 (3) (ft), & that there was no evidence 
of the rabbit having been liberated in an 
injured, mutilated, or exhausted condition. 
On appeal : — Held : all the evidence showed 
that there had been cruel ill-treatment of the 
rabbit & that the rabbit had been liberated 


PART VII. 

656 ii. Reduced into possession — 

Action for damages for shooting .] — 
Pltf., a squatter on the foreshore of a 
lake, held entitled to damans for the 
shooting, on the land & water close to 
hie shook, of a number of Canada geese 
which hod been hatched from eggs he 
had collected on an Island in the lake, 
it being clear that the goose were not 
in a st^ of nature & had been reduced 
to possession. Game Act, 1932. s. 3, 
had no application, since it applies to 
birds wmoh are wild by nature & 
whilst in a state of nature ; & the 
geese in question were not in a state 
of nature. — K astaniuk v, Sabsonb 
[19351 2 W. W. H. 415.— CAN. 

PART X* SECT. 1, SUB-SECT. 1. 

674 li. Failure to remove from 

animal broken pieces of instrumeani .] — 
Keep, undertook to treat a horse, 4c 
Insert, ocl Into the anlmars urethra a 
catheter, which broke, & the horse was 


returned to its owner with the broken 
oleoes left In the urethra : — Held : (1) 
If resp. allowed the broken pieccb of the 
catheter to remain in the urethra for 
an unreasonable time, without taking 
any steps to alleviate the pain or with- 
out taking any steps to secuic their 
removal, he unreasonably caused un- 
necessarj'' pain ; (2) reap, was under a 
duty to Inform the owner of the horse 
within a reasonable time that the 
fragments were In the animal’s urethra. 
— Mabtin V. Carpenter, [1926] S. A. 
S. R. 421.— AUS. 

sc. Abandoning horse in street--^ 
Horse found starving — Whether owner 
eaterctsing controhy^Held : accused 
could not be convicted of ill-treatment 
under JPrevention of Cruelty to 
Animals Act, 1890, §. 3 (o), os he was 
not in a position to exercise control 
over the animal at the time of the Ill- 
treatment. — R. V, Nazir Wazir (1919), 
I, L. R. 44 Bom. 169.— -IND. 

sd. Permuting animal injured on 
ship to land — Master of ship ignorani of 

68 


animal's condition.y^Held : the mas- 
ter’s want of knowledge was no defence. 
— M’Laren V. Smith, [1923] S. C. (J.) 
91.— SCOT. 

PART X. SECT. 1. SUB-SECT. 2. 

■a. Carrying cranes by train — 
With eyes stitched up.y—Held : accused 
had committed no offence under Pre- 
vention of Ouolty to Animals Act, 
1890, 8. 3, ol. (6), for the onielty was 
caused by the persons who stitched up 
the eyes & not by the manner or 
position In which the birds were 
carried in the train. — R. v. Ibrahim 
Mkki^ Shikar (1917), I. L. R. 41 Bom. 
C54.— IND. 

■g. Keeping deer in captivity — No 
right to r ^livery of deer*]— It is illegal 
to keep a deer in captivity, & there is 
therefore no right of action for re- 
dellvery against the offloers of the 
Department of IVUnes & Forests. — 
MaRshau. V. MtJNROE, [19331 2 

D. L. R. 301 ; 6 M. P. R. 256.— CAN. 



VoL IL— Animals. Cases 587a--690a. 


In an exhausted condition. On this ground 
& also on the OTound that the cruel ill-treat- 
ment occurred before the rabbit was liberated 
for the purpose of being coursed or hunted, 
reaps, had not brought themselves within the 
protection given by the sect, to the coursing 
or hunting of any captive animal. — Jenkins 
V, Ash (1929), 141 L. T. 691 ; 93 J. P. 229 ; 
46 T. L, R. 479; 27 L. G. R. 537; 28 
Cox, 0. 0. 665, D. C. 

587b. Ill-treatment before liberation.] — 

Jenkins v. Ash, No. 687a, ante, 

695. Add, Annotation : — Reid. Me Grove-Grady, 
Plowden r. Lawrence, [1929] 1 Oh. 667. 

602. Add, Annotation : — Consd. White v. Fox & 
Dawes (1932), 48 T. L. R. 641. 

602a. Not domestic animal.] — White v. 

Fox & Dawes (1932), 48 T. L, R. 641, D. C. 


604. After this case add : — 

Dog — ^Disqualification for ownership.] — See 

Protection of Animals (Cruelty to Dogs) Act, 
1933 (c. 17). 

613. Add. Annotation : — Retd. R. v. Wood, Ex p. 

Farwell (1918), 87 L. J. K. B. 913. 

625. After this case add “ See Animals (Anses- 
tbetics) Act, 1919 (c. 54).” 

661. Add, Citation;— 2Q Cox, C. C. 113. 

653. Add. Annotations : — Consd. Cotterill v. Penn 
[1936] 1 K. B. 53. Refd. Nyc r. Nibleti 
(1918), 87 L. J. K. B. 590. 

654. Add, Annotations: — Consd. Horton v. Gwynne, 
[1921] 2 K. B. 661. Apld. Farcy v. Welch, 
[1929] 1 K, B. 388. Expld. & Dlstd. CotteriU 
V. Penn, [1936] 1 K. B. 53. 

656. Add, Annotation : — Refd. Nye v, Niblett 
(1918), 87 L. J. K. B. 590. 


Part XI. — Diseased Animals. 


657. Add. Annotation : — Refd. Theyer v. Purnell, 
[1918] 2 K. B. 333. 

669. Add. Citation 88 L. J. K. B. 263. 

664. Add. Annotation : — Refd. Phillips v. Britannia 
Hygienic Laundry Co., [1923] 1 K. B. 
589. 

688a. Transit of Animals (Amendment) Order, 

1930 — Meaning of ** consecutive Journeys.'^] 
— Transit of Animals (Amendment) Order, 
1930, art. 1, enacts, among other things, that 
any road vehicle used for the conveyance of 
animals the property of a dealer or in con- 
nection with the trade or business of a dealer 
shall, as soon as practicable after each 
occasion on which it is so used, and before 
any other animal is placed in it, be cleansed 
and disinfected as therein mentioned, “ Pro- 
vided that in the case of a vehicle . . . 
making consecutive journeys on any one day 
between the same two points, the requisites 
of this article shall be deemed to be suffi- 


ciently complied with if the vehicle is cleansed 
& disinfected ... as soon as practicable 
after the completion of the last of such 
consecutive journeys ” : — Held : on the con- 
struction of the Order, the expression “ con- 
secutive journeys . . . between the same 
two points ” in the proviso to art, 1 does not 
mean consecutive journeys in the same 
direction between the two points, the return 
journey counting as distinct, but consecutive 
journeys in either direction, & the vehicle 
need not be cleansed & disinfected until the 
completion of the last of its consecutive 
journeys in either direction. — Nethaway v. 
Brewer, [1931] 2 K. B. 469 ; 100 L. J. K. B. 
524 ; 145 L. T. 191 ; 95 J. P. 159 ; 75 Sol. 
Jo. 359 ; 29 L. G. R. 489 ; 29 Cox, C. C. 305, 
D. C. 

690a. “Double dipping “ — Meaning,] — Held: 

the words “ double dipped ” meant twice 
dipped & not dipped for a second time after 
the first prescribed dipping. — A dams v. 
GALI.OWAY ll925)f 23 L. G, R. 688, D. C. 


PART X. SECT. 1, SUB-SECT. 3. 

bI. CommUmeTU for trial for mier- 
driving — Jurisdiction of one iusticr.}^- 
R. V. Nelson (191 G), 28 Can. Crim. 
Gas. 276.— CAN. 

PART XI. SECT. 1. 

662 vi. .] — A contract for the 

sale of animals affected with a con- 
taflrtous or Infections disease is an 
offence agednet R, 8. C. 1906 (c. 75), 
9. 38, whether or not the seller knows 
that the animals are so affected. — 
Baldwin v. Snook, [19181 2 W. W, R. 
314 ; 40 D. L. R. 433.—CAN. 

662 vii, .] — On a sale without 

warranty of an animal known to the 
seller to he affected with a certain 
ooutagions disease there is no common- 
law dnty upon the seller to warn the 
buyer of the disease, where the latter 
Is reputed to be possessed of more than 
ordinary skill & knowledge In the treat- 
ment of animals, the disease in question 
la fairly oommon in the zieighbourhood. 
the buyer knows that the animal Is 
suffering from some complaint, al* 
tnough not the particular nature of it, 
Sc the buyer refuses to complete the 
sale until he has had the animal in 
his possession a certain time. 

The Animal Contagious Diseases Act, 


R. S C. 1906 (o. 76), does not give a 
* 'ht of action to a buyer of animals 
who suffers damage from a sale which 
is Illegal under that Act. — O'Mkaley 
r. Swartz, [19181 3 W. W. R. 98.— 
CAN. 

662 viii. .] — In view of Orders 

In Council authorised under s. 38k 
exempting tuberculosis from the effect 
of Animal Contagious Diseases Act, 
R. S. a 1906 (o. 76). 8. 38, BalduHn v. 
Snoofr, No. 062 vi., ante, was held not 
applicable to support a defence of 
Illegal sale of cattle. — Wood, Wkiller 
& McCarthy, Ltd. v. Valcour, [1921] 
2 W, W. R. 32.— CAN. 

662 lx. .) — ^Whero animals are 

exposed for sale by a vendor & he knows 
that they are infected with a contagious 
disease he Is liable to a penalty under 
Animal Contagious Diseases Act, & if 
he effects a sme of the animals under 
such circumstances the sale is illegal Sc 
void. If in addition to the breach of 
his statutory duty the vendor makes 
false representations as to the con- 
dition of the animals Sc thereby in- 
duces a person to purchase them, the 
latter is entitled to succeed In an action 
for any resulting damages sustained 
by him, Sc in any event be is entitled 
to recover any money paid by him to 
the vendor on the Illegal contract, be 
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not being in pari delicto with the 
vendor. — L ong v. Zlatnjck (1922), 70 
D. L. R. 88 ; [1922] 3 W. W. R. 687.— 

CAN. 

PART XI. SECT. 2, SUB-SECT. 2. 

690 ii. Validity of notice — 

Blank form issued by Government 
Veterinary Officer — Day dt hour filled 
in by Inspector,] — Kajeb v. R,, [1930] 
N. L. R. 65.— S. AF. 

PART XL SECT. 2. SUB-SECT. 3. 

Bk. Bogs fed on garbage — Under 
licence waiving compensation — Disease 
necessitating slaughter — Onus of proof 
of cause of disease.] — A. obtained a 
licence to feed his bogs on garbage 
obtained from outside, which licence 
contained the following words : “In 
consideration of the granting of a 
licence to me 1 hereby agree . . (4) to 
forfeit all claim to oompcnsatlou. In 
case it is necessary to destroy any of 
my hogs, as a result of hog chidera, 
unless it can be shown that the in 
fection came fi-oro sonje other source 
than garbiige feeding": — BeM: the 
onus of proving that the cholera in 
queation came from some other source 
than garbage feeding was upon sup- 
pliant. — A lderson V. R. (1922), 6ft 
I). Ii. R. 398 ; 21 Exch. C. R. 36».-- 
CAN. 



Cases 694a— 706a. English and Empike Digest Supplement. 


694a. Compensation — On commerola) basis of 
valuation— Faliur© to obJeet—Valuation bind- 
ing.]— By Diseases of Animals Act, 1894 
(c. 67), 8. 15 (2), The Board shall for animals 
slaughtered under this section pay com- 
pensation as follows : (i) Where the 
slaughtered was affected with foot-&:- 
mouth disease the compensation shall be the 
value of the animal immediately before it 
became so affected, (ii) In every other case 
the compensation shall be the value of the 
animal immediately before it was slaugh- 
tered.” 

Pltf. was the owner of a herd of pedigree 
Friesian cattle which became infected with 
foot-&-mouth disease, the Minister of 
Agriculture & Fisheries provisionally decided 
that it was not a case for slaughter, but wa.s 
a case for isolation which would have caused 
expense to pltf. together with possible risk 
.of losing his stock. Subsequently, however, 
after certain conversations between the 
Govt, inspector &; pltf. the Minister decided 
to have the cattle valued slaughtered. 
The cattle were valued on behalf of the 
Minister on a commercial & not a pedigree 
basis at £993, & notice of this valuation was 
given to pltf. <fe he signed the valuation form. 
The cattle were accordingly slaughtered on 
the following day & pltf. was paid the sum 
of £903. Pltf. did not give witliin 14 days, 
as required by clause 89 of Animals (Transit 
& General) Order, 1912, a counter-notice that 
he disputed the valuation. Afterwards pltf. 
claimed from the Minister the difference 
between the £993 & the pedigree value. 
The latter was agreed at the trial to be 
£2,162. Tbe claim was based {inter alia) on 


the provision in s. 16 (2) that “ the value ” 
of the slaughtered animals should be Paid as 
compensation :-^Held : as pltf. & the 
Minister had agreed that the valuation 
should be on a commercial basis, the agree- 
ment was binding So the claim of pltf. failed.-^ 
Bltgh V, Minister of AoRicm/ruRE & 
FisHPmiES (1931), 47 T. L. B, 492. 

697. Add. Annotation : — Consd. Tees Conservancy 
Comrs. V. James, [1935j Ch. 644. 

699. Add. Annotation: — As to (1) Retd. R. v. 
North Worcestershire Assmt. Com., JSx n. 
Hadley, [1929] 2 K. B. 397. 

700. Add. Annotation : — Hefd. Fisher v. Oldham 
Borough Corpn. (1930), 143 L. T. 281. 

706a. Burden of proof — Diseases of 

Animals Act, 1894 (c. 67), ss. 4 (1), 67 (1),] 

— A farmer who was summoned under 
Diseases of Animals Act, 1894 (c. 57), s. 4, 
for not giving notice with all practicable 
speed to a constable of the fact that two of 
his cows were suffering from foot & mouth 
disease, contended before the justices that 
as there was no evidence that he knew before 
the day on which he gave notice that the 
animals wore affected, he had discharged 
the onus which lay upon him under sect. 4 
by giving notice on that date. The justices 
accepted this contention, & dismissed the 
summons : — Held : this contention was in 
direct conflict with sect. 67 of the Act, 
which cast on the accused the onus of prov- 
ing absence of knowledge, & that the justices 
ought to have convicted.— Wilson v, Yates 
(1927), 91 J. P. 188; 44 T. L. R. 26; 25 
L. G. R. 514, D. C. 


Note.— I t has been found desirable to add the following Part 

Part XII, — Breeding of Animals. 


Statutory control— Horse breeding.]— 8'eie Horse 
Breeding Act, 1918 (c. 3 3). 

Hire of stallion’s services — Right of Uen on mare 


For expense of covering.] — See original 
volume, p. 257, No. 380. 

Increase In animals— Who entitled to.]— 5ee 

original volume, pp. 212, 213. 


PART XI. SECT, 2, SUB-SECT. 6. 

bI. Power to make hyc-law — Pro- 
hibUing admUsion of infected animals 
inio munidiHdUv.]— To provide In a 
bye-law that no animal affected ^ith 
any Infections or oontagfous disease 
shall be brouffht into the municipality 
was held to be beyond the powers of a 
municipal council under Municipal Act. 
— R. n. Moult, f 19201 2 W. W. R. 
640 ; 62 I). L. R, 302.— CAN. 

PART XI. SECT. 2. SUB-SECT. 6. 

, Proof of acicnter.] — On a 
nroseoution under Cattle Disease Act, 
Ireland, 29 So 30 Viot. c. 4. & 33 & 34 
Vlot. o, 36, Sc the Orders of the Privy 
Counotl, knowledgre *’ that the cattle 
are diseased Is part of the offence Sc 
must be proved by the prosecutor.— 

». Bweits (1873), I. m 7 a L, 

230.— IR. 

Ceriificede of veterinary 
surgeon-^No proof of (mihenHcifty--' 
Whether admiemble.} — Id a prosecution 
for failure to give notlcse of the eadstenoe 
of swine fever In oontraventlon of the 
Act, the prosecutor produced a cortm- 


cate bearing to be signed by a veteri- 
nary surgeon, certifying the existence 
of the disease at accused's premises. 
No evidenco was led to prove the 
authenticity of the certificate, which 
was not attested, or to jirove that the 
grantor held the office of veterinary 
inspector xmder the Act. The justloos 
sustained an objection to the adxnission 
of the certificate as evidence : — BeU : 
the certiffcat© was admissible as evi- 
denoe, in terms of Diseases of Animals 
Act, 9. 44 (5). without proof of 

e^ithcntlclty or of the grantor’s 
qualifications, at all events la the 
absence of specific chaUeng© on these 

S pints hy the accused at the trial. — 
rENDEnaoN ^ Warthopb, [19323 S. 0. 


PART XU. 

m. SiatMiory control — Borge breed- 
pf certificate of regieiratton 
Stallions 

1916.] — At the trial of an action 
who was the owner of a 
stallion, against the members of the 
or Control & ADueal under the 


ontrol & Appeal under the 654. — CAN. 


above Act for wrongful refusal to 
consider an appeal against the refusal 
of a certificate of ro^tration, it 
appeared that .pltf. was not actual 
owner but had control & xnanagoment 
PAi animal .* — BeM he was en- 

titled to ma.lntain the action. — Dutton 
Evans (1920), 1C Toe. L. R. 46.— 
A US« 

Bire of jtaXlion*s serviO€-s---LiabUHy 
of 8tallion--Iniury to mare.h- 
See Vol. II., p. 220, cases q, r. 

. 'ZT . — 1 ~ Stare improperly served by 
stallion.] — See Vol. II,, p. 220, oases 
e, t, u. 

sp. of contract A — 

Sinclair v. Walker, No. 380 I,, ante, 
——CAN. 

of Mness hy ageni-^ 
BiatmUy of pnncM ^. )— In an action for 
breach of warranty as to fitness for 
hiding on the sale of a horse 
Bela: on th^t facts vendor was an 
agent only, Sc his principal was liable 
wan^ty.— S im v. Good 
D. R. 273 ; 80 D. L. R. 
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ARBITRATION 


Part I. — The 


8. Add. Annotation Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

7. Add. Annotation: — As to (1) Refd. Bremer 
Oeltransport G.m.b.H. v. Drewry, [1933] 1 
K. B. 763. 

14, Add. Annotation : — Hefd. Bremer Oeltransport 
G.m.b.H. V. Drewry, [1933] 1 K. B. 753. 

24. Add. Annotation : — ^Reld. Anglo-Newfound- 
land Development Co v. B., [1920] 2 K. B. 
214. 

26. Add, Annotation : — Reid. Anglo-Newfound* 
land Development Co. v. B., [1920] 2 K, B. 
214. 

26a. .] — It is not necessary that both parties 

should have signed the written agreement 
(Banttces, Tj.J.). — Angi.o-Newfoundeand 
Development Co. v, B., [1920] 2 K. B. 214 ; 
89 L. J. K. B. 570 ; 122 U T. 731 ; 84 J. P. 
121 ; 14 Asp. M. L. O. 584, C. A. 

26b. Verbal agreement to grant royalties — 

Amount to be settled by arbitration — Refusal 
of grantee to arbitrate.] — In 1913 a patent 
was granted for Improvements in winches 
for operating the rope of a duplex derrick.*’ 
Between the times of the filing of the 
provisional & complete specificarions, the 
patentee, under a verbal agreement, 
entered the service of a co. engaged in 
making windlasses as technical adviser &> 
engmeer draughtsman ; & the co., while the 
patentee was in their employment, made 
« sold the patented windlasses. In 1919 
the patentee commenced an action against 
the CO., alleging that it was a term of the 
verbal aCTeoment that, during pltf.’s service, 
the CO. ^ould have pltf.’s licence to make & 
sell windlasses under the patentj at a reason- 
able royalty, &, failing agreement between 
the parties, at such royalty as might be 
settled by arbn. He contended that he 
would have received at least 5 per cent, on 
the selling price of the windlasses. Defts. 
denied that they had agreed to accept a 


Submission. 

licence from pltf. : — Held : pltf. had ptO’ 
that the agreement for a licence had bee^ 
made ; he was entitled to a reaoQX^ble 
royalty ; as the agreement was verbal, 
& defts. refused to refer the matter to arbu., 
the matter could not go to arbn. It waa 
directed that the matter should be referred 
to an official referee for inquiry & report 
under sect. 13 of the above Act. — Fleming 
». Doig (J. S.) (Grimsby), Ltd. (1921), 38 
R. P. C. 57. 

36b. Reference imder National Health Insurance 
Reg^ulatlons of Insurance Commissioners.] — 
By an agreement between a medical prac- 
titioner on the panel & the insurance com- 
mittee of a coimty, the practitioner agreed 
to give medical treatment to insured persons, 
& by clause 1 the National Health Insurance 
(Medical Benefit) Regulations (England), 
1913. were incorporated* By clause 14, 
“ any dispute or question arising between 
the committee & the practitioner . . . relating 
to the construction of this agreement or the 
rights & liabilities of the committee or the 
practitioner . , . hereunder shall be referred 
to the Oomrs.” By reg. 51 of the regulations, 
“ Where under the provision of these regula- 
tions or of any agreement made between the 
committee &■ a practitioner . . is referred, 
or any appeal from a decision of the com- 
mittee is made to the Oomrs. the Comrs. 
shall determine such questions or appeal in 
such manner as they think fit, & if in the 
opinion of the Oomrs. a hearing is required 
they may authorise any two or more of the 
Oomrs. to hear & determine such question 
or appeal, & anv decision of the Oomrs. or 
any of them made under this article shall be 
final Sc conclusive.” A dispute having arisen 
under the agreement, the practitioner 
brought an action against the committee in 
respect thereof, & the committee applied 
under the Act of 1889, s. 4, to stay the action : 
— Held : the action must be stayed 


PART I, SECT. 2. 

d i. InfoTmal extension of 

wrilim submission amourUino to new 
parol submission.l — An award was not 
made within the time fixed by the 
written submission to arbn. nor was 
the time extended. The arbitrators 
proceeded after the expiry of the time, 
both parties appearing before them & 
taking part in the proceedings, Sc the 
awam was made Sc not .appealed from 
or moved imalnst. Sc had ever since 
been acted upon : — Held : a parol 
submlsBion must be taken to have been 
made Sc to include the terms contained 
in the written one. Sc the award to 
have been made pumuant to the parol 
submission. — Habbison v. Harrison 
(1918). 41 O. L. B. 195 ; 13 O. W. N. 

CAN. 

^ Siffnature of one of 

of dooummteh^Form/tno part of 

apreemeni,} — A submission or written 
agreement to submit dlfiferenoes to 
arbtu may be ooll'xsted from a series 
of documents, even though oonneoted 
by parol evidence, Sc signature of any 
doouxnent forming part of the 


ment Is sufficient to bind the person 
so signing to the submission contained 
in the agreement,— SuxHi^AL Ban- 
SIDUAR V. Babn Lal Keixin & Co. 
(1920), I, L. R. 42 All. 525.— IND. 


e i, — — Must not he contrary to public 
policy A — If it is an implied term of a 
reference to arbn.. Sc of an ekranama 
pursuant to the award, that a complaint 
that a non-compoundable offence under 
the Penal Code has been committed 
sh^ not be proceeded with, the oon- 
aldoratlon Is unlawful on the ground of 
public policy, & the award & ckranama 
are therefore unenforceable : that is 
so Irrespective of whether in law a 

S roseouMon has been commenced. — 
:amini Kumar Basu v. Birbndra 
Nath Basu (1929). 57 L. IL Ind. App. 
117, P. 0.— IND. 


I j. General requisites,] — An 

award made by arbitrators is not 
invalid on the ground that in the 
reference to arbn. the actual dispute 
is stated merely in general terms, when 
the award it^lf shows that the nature 
of the dispute was proj^ly e^laln^ 
to the arbitrators. — R am Bahadur 


7J 


Sen V . Mahanath Ganesh Bhagat 
(1923). I. L. R. 2 Pat. 664.— IND. 

1 ii. p— A submission to arbn. 

according to the above sect, is a sub- 
mission which provides that either 

S arty in cose of a dispute arising on 
le contract Is at liberty to take the 
necessary steps to get the dispute 
decided by arbn. — Bubjor «. Elucu- 
MAN Crry luNEa. Ltd. (1925), 1. L. k. 
49 Bom. 854. — IND. 

1 111. Written agreement to sub- 

mif.]— A submission to arbn. under 
Xndlsu Arbn. Act need not be 
by both parties. All t hat la rotiuired 
Is a written agreement to snbniit. 
Sc acting upon it.*""HADnA Ranta 
Das V. Baeklien Brothers (192b), 
I. L. R. 55 Calc. ] 18.— IND. 

PART I. SECT. 3, SUB-SECT, 1. 
sa. Appointmenf. of appraisers — 
Under arraihoem,ml eeparate from 
policy.] — Held : not to constitute a 
eubmlsaion to arbn., but a provision for 
appraisement. — B eaBLB v. Ajllxancb 
Insubanoe Co., [1925] 4 D. L. R. 378; 
(19261 3 W. W. K. 729.— OAN. 



Cases 36b~-71a. 


English and Empire Digest Supplement, 


L.J. & Sabgant, J.) upon the 
ground that there was a “ submission to 
arbn. within the Act of 1889, s. 27 (Bankbs, 
L.J,), upon the ground that under reg. 51 
a special tribunal was constituted with 
special powers for determining disputes 
between practitioners & the committee. — 
Clements r. County of Devon Insub- 
ANCB Committee, [1918] 1 K. B. 94 ; 
87 L. J. K. B. 203 ; 118 L. T. 89 ; 82 J. P. 
71, C. A. 

39. Add. Annotation : — Refd. Wyndham v. Jack- 
son, [1937] 8 All E. R. 877. 

40. Add. Annotation: — Refd. Wyndham v. Jack- 
son, [1937] 3 AU E. R. 877. 

41. Add, Annotation : — Consd. O’Rourke v. Bar- ' 
bishire, [1920] A. C. 681, 

42. Add. Annotation : — Refd. Wyndliain v. Jack- 
son, [1937] 3 All E. R. 077. 

43. Add. Annotation: — Refd. Wyndham v. 

son, [1937] 3 All E. R. 077. 

44a, Appeal.] — Where proceedings are ' 

taken out of the ordinary cursua curicBt with 
the assent of the parties, the decree or the ct. 
below cannot be regarded as the award of 
an arbitrator, so as to deprive either party 
of the right of appeal, unless there has been 
an attempt to give the ct, a jurisdiction 
which it does not possess, or unless the pro- 
cedure has been so violently strained as to 
be put entirely out of it? course. — Pisani v. 
A. O . FOR Gibraltab (1874), L. R. 6 P. C. 
610 ; 8(1 L. r. 729 ; 22 W. R. 900, P. 0. 

Annotation : — Consd. Wyndham u. Jack 80 Ti, 3 All 

K. 11. (577. 

44b. Enforcement.] — Pltf. issued a writ * 

in the Ch. T)iv. claiming an account 
payment of all sums due to her under a con- 
tract entered into by pltf. with deft. An 
order was accordingly made for an account. 
At the request of both parties, tlie master 
gave a decision on a matter which was not 
covered by the judge’s order for an account, 

& he issued a certificate to the effect tliat a 
certain sum was due from deft, to pltf. Deft-, 
sought to have the certificate discharged or 
varied by a judge of the Ch. l)iv., but the 
judge treated the certificate as a nullity, on 


the ground that the master had no power to 
consider matters not within the scope of the 
original order for an account. Pltf. then 
sought unsuccessfully to enforce the master’s 
certificate, asking for the payment of the sum 
alleged to be due to her. Pltf. then brought 
an action in the K. B. Div. claiming payment 
of the amount awarded by tbc master : — 
.Held : as both parties had requested the 
master to decide a matter not covered by tlie 
order for an account, the master’s certificate 
was in tJie nature of an award by an 
ai'bitrator, & therefore binding upon the 
parties. — Wyndham v. Jackson, [1937] 3 
All E. R. 077 ; 167 L. T. 306 ; 53 T. L. 11. 
921 ; 81 Sol. Jo. 717. 

45. Add. Annotation : — Refd. W^yndham v. Jack- 
son, [1937] 3 All E. R. 077. 

53. Add. Annotation : — Consd. Charles v, Cardiff 
Collieries (1928). 44 T. L. R. 448. 

53a. .]-— Boynton v. Richardson, No. 

71a, post, 

66. Add. Annotations : — Consd. Richardsons & 
Bradley v. Bernlxard, [1925] 2 K. B. 121; 
Simbro IVading Co. v. Posograph (Parent) 
Corpn., [1929] 2 K. B. 266. 

68. Add. Annotation: — Consd. Charles r. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

70. Add. Annotation : — Consd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

71. Add. Annotations : — Apld. Boynton v, 
Richardson (1924), 69 Sol. Jo. 107. Consd. 
Wisbech R D. C. v. Ward (1927), 91 J. P. 200. 
Refd. Brightman v. Tate, [1919] 1 K. B. 463; 
Wisbech R. 0. v. Ward, [1928] 2 K. B. 

71a. Surveyor’s certificate — Valuation of timber — 
LiabiUiy for negUgence.J — A firm of sur- 
veyoi*s was appointed jointly by the parties 
to a contract for the sale of ceHain growing 
timber, to value i.he timber. The vendor 
subsequently commenced proceedings against 
the surveyors for dam^es for negligence in 
respect of their valuation of the timber : — 
Held : the surveyors were in the position of 
quasi -arbitrators, & the action failed. — 
Boynton t>. Richardson (1924), 69 Bol. Jo. 
107, 


PART \. SECT. 8. SUB-SECT. 2. 

42 lii. .] — In an action of 

Blander the parties agn’oed to trial before 
a judife & seven Jtiryinen instead of the 
requisite eight, A verdict was given 
for pltf. Deft, appealed : — Held : the 
ct. had acted as an arbitrator, & no 
appeal lay. — L oank v. Black, [19251 3 
D. L. R. 940.— CAN 

42 fv, ,] — Re Fraser’s 

Appeal, Re Winn^eg Charter, [1927 } 
4 D. L. R. 218 ; [1927] 2 W. W. R. 
600 ; 86 Man. L. R. 697.— CAN. 

PART I. SECT. 3. SUB-SECT. 6. 

51 il, .] — Where land was ox- 

propriatod for railway purposefl the 
railway oo. & the owner agreed to have 
the compenflatlon determined by refer- 
ence to throe named persons oalled 
** valuers ” in the submission ; their 
decision was to be binding 8c con- 
olRsive on both parties & not subject 
to appeal: they could view the pro- 
perty 8c oail such witnesses & take such 
evidence, on oath or otherwise, as they, 
or a majority of them, might think 
proper ; & either party could have a 
leprosentativo present at the view 
or taking of evfdenoe, but his failure 
to atteud for any reason would not 
affect the validity of the decision : — 
Held : this agreement did not provide 


for a Judicial arbn. but for a valuation 
merely. — Campbeixford, Lake On- 
tario & Western Ry. Co. v. Massie 
(1914), 60 8. C. R. 409.— CAN. 

m 1. Aasessino loss by theft d: fire — 
Appointment of appraisers under ar- 
ranaement a^arate from policy. ] — 
Held : a provision for appraisement, 
8c not a ^bmlRsion to arbn. — 8earle 
u. ALLIANCE Insurance Co., [1926J 4 
D. L. R. 378 ; [1926] 3 W. W. R. 729. 
— CAN. 

n i» S. P. Irwin v. Campbell (1914), 
32 O, L. R. 48.— CAN. 

PART I. SECT. 4. 
t i. S.P. Jnauenpra Nath Bagchi 
t>. SuRES Chandra Roy (1927), I. L. R. 
G Par. 656.— IND. 

V i. .] — The selection of a 

guardian cannot be referred to arbn., 
as it is not a matter of private interest 
between parties. — Palaniandi Chetti 
t?. Adaikalam Chetti (1923), I. L. K. 
47 Mad. 469.— IND, 

80 . Construction of ameement — In- 
coXrring point of law.\ — By an agree- 
ment between the N. B, Ry. C/O. 8c 
the F. Ry. Co, It was provided that, in 
the event of an Act of Parllfiunent 
being obtained & the capital being 
subscribed, a line of railway should be 
constructed by the F. Oo., bc thereafter 

72 


terms. It was fuithor provided that 
the N. B. Co. should be bound to con- 
tribute to tho F. Co. a sum sufficient to 
make up a dividend of 4 per cent, on 
the “ paid-up share capital ” of tho 
F. Co., & that all questions which 
might arise between the iiartles In 
relation to tho agrooment, or the im- 

g ort or meaning thereof, or thecarry- 
ig out of tho same, should bo referred 
to arbn. in terms of Railway Com- 

E anles Arbitration Act, 1859. The 
no of railway was thereafter con- 
structed & worked in terms of the 
agreement. In an action at the 
instance of the N. B. Co. against the 
F. Co., concluding for declarator {inter 
alia) that the purauers were freed & 
relieved of all liability to make up the 
dividend of the F» Co. to 4 per cent,, 
& that the articles of the agreement 
thereanent were null Sc of no effect, 
the pursuers averred that the ex facie 
capital of defenders’ co. was not the 
” paid-up share capital ” on which the 
dividend had boon guaranteed in 
respect that defenders had raised that 
capital in a manner which was Illegal 
& ultra vires Of their statutory 
authority, tho pursuers maintained 
that this depended on a legal inter- 
pretation of matters outwith the agree- 
ment. & consequently that the dause 



VoL n.— Arbitration. Cases 78— 141a. 


78. Add, AnnoiaUan: — Refd. Lu & N. B. Ry* v, 
Basii^ton Union Assmt. Com. & Baain^n- 
with-Thorpe Parish Council <1926), 96 L. J. 

K. B* 266. 

79. Add, Annotation : — Refd. Re Badlsche Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 

80. Add* Annotations : — Refd. Pried Krupp Akt. 
V. Orconera Iron Ore Co. (1919), 88 L. J. Ch. 
304 ; Re Badische Co., Bayer Co., etc., [1921] 
2 Ch. 331 ; Jebara v. Ottoman Bank, [1927] 
2 K. B. 254. 

125. Add* Annotation : — Refd. Woodrow v. 
Trawlers (White Sea & Grimsby), Ltd., 
[1930] 1 K. B. 176. 

135a, ,] — By a contract made between an 

Italian buyer & English sellers it was pro- 
vided as follows : “ Any dispute arising out 
of this contract to be settled by arbn. in 
London in the usual way.” A dispute 
having arisen between the paities^ defts. 
appointed M. as their arbitrator. Pltf. 
having failed to appoint on arbitrator after 
due notice given, M, made an award in 
favour of defte., & defts. thereupon counter- 
claimed to enforce the award ; — Held : (1 ) the 
words “ to be settled by arbn, in London in 
the usual way ” meant the way in which 
disputes arising as to the particular com- 
modity were settled in London, & there was 
am pit* evidence that the dispute had been 
settled in the usual way ” ; (2) any objec- 
tion to the award upon the ground of irregu- 
larity or misconduct on the part of the 
arbitrator could only be taken by motion 
to set aside or remit the award, & pltf. 
having failed to move within the limited 
time, his remedy in that respect had lapsed. — 
SoRiMAOLio V, Thobnett & Pehb (1924), 131 

L. T. 174; 40 T. L. R. 320; 68 Sol. Jo. 
630 ; 29 Com. Cas. 175, C. A. 

141. Add. Annotations: — Refd. Phoenix Insce. of 
Hartford v. De Moiichy (1929), 141 L. T. 439 ; 
The Mjegos, [1930] P. 90. 

141a. .] — Pltfs. Danish Si> Noi*wegian 

merchants, to whom, as endorsees of the bills 
of lading, the property in part of a cargo of 
grain had passed, claimed in respect of short 
delivery from defts., the owners of the Yugo- 
slavian steamship N. By a charterparty 


entered into in London by an English 
registered co. as agents for defts., & the 
London branch of a Paris firm as agents for 
the charterers, an Ai^gentiiie co., the N. was 
chartered to load the grain in the River Plate 
for delivery at Scandinavian ports. The 
charterers were the shippers. The charter- 
party was in English on the Chamber of 
Shipping River Plate (“ Centrocon ”) form. 
The bills of lading, in an English form & in 
the English language, incorporated “ all the 
terms, conditions & exceptions ” of the 
charterparty “ including the negligence 
clause.” The charterparty contained the 
usual English arbn. clause. The cargo was 
damaged by fire on board the N. clue, as 
pltfs. alleged, to the ship being unseaworthy. 
Defts., who counterclaimed for a general 
average contribution, in an amended defence 
pleaded that the law governing the bills of 
lading contract was Yugo-Slavian law, the 
law of the flag, under wliich it was alleged 
that, if they had exercised due diligence to 
keep the ship seaworthy, the exceptions in 
the chai*terparty would apply without the 
implied warranty of seaworthiness. It was 
admitted that the proper law of the charter- 
party was English law. The question of the 
law applicable to the bills of lading was tried 
as a preliminary issue : — Held : ( 1 ) the 
arbn. clause, which w’ould have been decisive 
as to the application of English law, W£is not 
incorporated into the bills of lading ; but 
(2) those clauses, which were incorporated, 
& i^articularly the exceptions clause, could 
not be isolated from their context & incor- 
porated without any indication of the proper 
law of the contract from which they were 
taken ; (3) the inference was that sensible 
business men must have intended that the 
bills of lading should be read with the 
English intciprotation attaching to the 
charterparty ; & (4) both on what should be 
presumed to be the intention of the parties & 
on the ground of business eflicacy the proper 
law of the contract was English <& not 
Yugo-Slavian law. — The Njegos, [1936] 
P. 90 ; 105 L. J. P. 49 ; 155 L. T. 109 ; 52 
T. L. R. 21(5 ; 18 xVsp, M. L. C. 009 ; sub nom. 
Njegos Cargo (Jwnebs v . Njegos Owners, 
41 Com. Cas. 149. 


of arbn. did not apply, & that the 
question raised in the action fell to be 
decided by the Ct. of Session : — HcM : 
the arbn. clause was a goneral clause, 
by which the parties had contracted 
themselves out of the jurisdiction of 
the ot. as to anything which fell within 
the clause : the questions raised were 
questions of the construction of the 
agrreeinent accordingly , must be 
determined by the arbiter, even 
although their determinations de- 
pended upon the question of ultra vires 
Sc although It involved a point of law. — 
North British Hy. Co, v. Newburgh 
& North Fife By. Co., [1911] S. 0. 
710.— SCOT. 


tm. LioMtUy /or amount of ali- 
mony.] — Held: proi^r subjoots for 
arbn. — Harrison v. Harrison (1918), 
41 O. L. R. 195 ; 130 W. N. 246.— 
CAN. 


8p, liight to receiver iniuncHon .] — 
Retd : not a matter to refer.— 
SURENORA Kumar Roy Ohowbhury 
V* SusHiL Kumar Roy Ohowdhury 
(1927), I. L. R. 55 Calo. 249.— IND. 


PART I. SECT. 6. 
st. Reference hy Crown — By whom 
aififricd.]— D ominion Building Corpn,, 


Ltd. V. R.. [1927] 2 D. L. R. 510, 
[1927] Exch. C. R. 79.— CAN. 

PART I. SECT. 6, SUB-SECT. 1. 

137 li. .] — Where a submission 

to arbn. is made subject to Arbn. Act, 
R.S.A.. 1922 (c. 98), the pro visions of 
that Act must be held to be applicable 
in so far as they can reasonably be 
applied. — Masters & McDougall v. 
Stephen, Stophen t». Masters & 
McD0UGALL,_il9261 4 D. h. R. 684; 
(19251 3 W. W. R. 493.— CAN. 

PART I. SECT. 6, SUB-SECT. 3. 

145 V. .]— A policy of fire 

Insurance provided that u a claim be 
rejected 8c an action be not commenced 
wlTshin throe months after such rejec- 
tion, all benefits under the policy 
should be forfeited, & further any 
question of amount of loss should he 
referred to arbn., such arbn. to be a 
condition precedent to any action. 
To a claim sent in, the co. answered 
that they did not agree upon the 
amount claimed & that under the con- 
ditions of the policy they did not 
admit their liability : — Held : the 
right of action was that It might be 
decided whether such rejection was 
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right or wrong, & it waB only in the 
event of that question being decided 
against the co. that It would become 
necessary to asoertain the amount of 
the loss by arbn. — E agle Star & 
British DoanNiONs Insurance Co. 
V. DinanaTH (1922), I. L. R. 47 Bom. 
509.— IND. 

146 vl, .1 — Insurers alleged 

that material misrepresentations were 
made by the insured In Ills proposal, & 
that consequently the policy was void 
imder clause 7 of the policy, & that 
therefore a dispute had arisen which, 
under olauso 12 of the policy, should 
be refoiTod to arbn.: — Held: the 
question of misrepresentation was 
within the arbn. clause in the policy. — 
Richardson v. Army. Navv. & 
Qeneb.al AsauRANOK Assocn., Ltd., 
[19241 2 I. R. 96.— IR. 

146 vii. •] — F, Insured a 

motor char-a-banc with deft. oo. The 
policy contained the usual clause as to 
wilful misstatements, & a clause that 
any dispute . . . '‘as to the extent & 
meaning ** of the policy should be 
referred to arbn. The co. repudiated 
a claim by F. on the ground that non- 
disclosure by him of material facts had 
rendered it null void, but In an 



Cases 146— 147a. English and Empikb Digest Supplement, 


148. Add. Annoiaiiona : — Gonsd. WoodftU v. Pearl 
ABsce.» [19191 1 K. B. 693. Distd. Macaura 
V . Northern Asaoe., [1925] A. 0. 619 ; Fresh- 
water V . Western Austr^ian Insurance Co. 
(1932), 102 U J. K. B. 76 ; Stevens k. Sons 
V . Timber <te General Mutual Accident In- 
surance Assocn., Ltd. (1933), 102 L. J. K. B. 
337 ; Toller v. Law Accident Insurance 
Society, Ltd., [1936] 2 All E. R. 952. 
Held, Sanderson v. Armour (1922), 91 

L. J. P. 0. 167 ; Hirji Mulji v. Cheong Yue 
S.S. Co.. [1926] A. C. 497 ; Jones u. Birch 
Bros., Ltd. (1933), 49 T. L. R. 586 ; Locker 
Woolf, Ltd. V . Western Australian Insur- 
ance Co. (1936), 79 Sol. Jo. 674. 

147. Add. Annotations: — Consd. Macaura v. North- 
ern Assce., [1925] A. C. 619 ; Stevens & Sons 
V . Timber & General Mutual Accident In- 
surance Assocn., Ltd. (1933), 49 T. L. R. 
224. Refd. Toller v. Law Accident Insm*- 
auce Society, Ltd., [1936] 2 All E. R. 952. 

147a. .1 — In a proposal for insurance 

against accident the intending assured stated 
his occupation & signed a declaration that 
the answers to the questions therein were 
true, that he agreed that the declaration 
should be the basis of the contract between 
him & the insurance co. whose policy, subject 
to the terms & conditions thereof, he agreed 
to accept. The policy recited the proposal 
& declaration ** which proposal declaration 
warranted to be true it is agreed shall be the 
basis of this contract ... & be considered 
as incorporated herein, & any suppression, 
misrepresentation, or misstatement of fact 
in such written proposal & declaration shall 
ipso facto render this policy null void ; & 
it provided that it was a condition precedent 
to the recovery of any sum under the policy 
that the conditions indorsed thereon should 
be strictly observed. Condition 8 provided 
that the policy might be renewed from year 
to year but only upon condition that nothmg 
had happened to increase the risk, &> if the 
risk was increased by {inter alia) the assured 
engaging in some other occupation, then 


“ unless notice in writing of such increased 
risk is given to the co. ... any extra 
premium that may be reijuired paid ... the 
policy is void & no claim can be made.” 
By condition 11, ” If any question shall 
arise touching this policy or the liability of 
the CO. thereunder or the extent or nature 
of such liability or otherwise howsoever in 
connection herewith then the assured & all 
persons claiming through the assured may 
refer & shall be bound, if the co. shall so 
require, to refer the same to arbn. by one 
arbitrator to be agreed on or in default of 
agreement by two arbitrators & their umpire 
under the Act of 1889 ... & no person shall 
be entitled to bring or to maintain any action 
or proceeding on this policy except for the 
sum awarded under such arbn.” During 
the currency of the policy the assured was 
killed by an accident. Tbe co. denied 
liability on the policy on the ground that the 
assured either had misstated his occupation 
in the proposal, or, if not, had changed his 
occupation for one involving increased risk 
of which notice as required by condition 
8 had not been given to the co., & contended 
that the policy was therefore void, &: they 
required the dispute to be referred to arbn. 
under condition 11. In an action on the 
policy: — Held: (1) upon the co. requiring 
arbn. condition 1 1 made the obtaining of an 
award a condition precedent to a right of 
action ; (2) the co. by relying on the terms 
of the policy which rendered it void in certain 
events did not thereby repudiate the policy 
as a binding contract between the parties, 
& were entitled to rely upon the arbn. clause 
as a defence to the action. — Woodall v. 
Pearl Assurance Co., [1919] 1 K. B. 693; 
88 L. J. K. B. 706 ; 120 L. T. 656 ; 83 J. P. 
125 ; 63 Sol. Jo. 362 ; 24 Com. Cas. 237. 
C. A. 

Annotations: — As to (2) Apld. Freshwater r. Wostorn 
Australian Idjscc. Co. (1932h 102 L. J. K. B. 75. Gonsd. 
Stevens & Sons v. Timber & Gem^ral Mutual Accident 
InsiU'ance Assocn., Ltd. (1933), 49 T. L. li. 224. Refd. 
Macaura v. Northern Assce., [1925] A. C. 619 : Toller r. 
Law Accident Xuauranoe Society, Ltd., [3 936] 2 All K. B. 
952. 


action hv F. the oo. moved to stay the 
prooeedlntfs & to refer to arbn, : — 
Held : tbe contract having been ro- 
pudlatod the dlspuB^ was not one as to 
the extent Sc meaning of the policy, 
& not being otherwise within the arbn. 
clause could not bo referred to arbn. — 
FtTREV u. EiLULK, StawR & British 
DosmaoNS Insce. Co. (1922), 56 
I. L. T. 23.—IR, 

e. Revsd., [1909) W. N. ICl.— SOOT. 


ei. — — ,J — The parties in 

framing a oontracit may insert a clause 
binding them to refer all future 
dispute, either in the carrying out 
of the contract or in respect of a breach 
of it, to arbn., Sc one party to such a 
contract cannot, by averring that the 
other party has repudiated the con- 
tract. got rid of the arbn. clause.— 
Sandbbson Sc Son v. Armour & Co.. 


Ltd, (1922), 91 L. J. P. 0. 167 ; 127 
L. T. 697 ; [1922] S. C. (H. L.) 117 ; 
59 So. L. R. ks.—BOOT. 


— Where there 1« a 
repudiation which goei to the sub- 
stance of the whole contract, the 
person setting up that repudiation can- 
not insist on a subordinate term of the 
contract still being enforced.— Graham 
V . Provident Life AastyRANOB Oo*, 
[1922] N. Z. L. R. 718.— -N-Z, 

e iii. Where a oontraot 

contains an arbn. clause, Sc one of the 


parties seeks to avoid the contract, 
the dispute is referable to arbn, if the 
avoidance of tbe contract arises out of 
the terms of the contract itself. Where, 
however, a party seeks to avoid the 
contract for reasons dehors it, the 
arbn. clause cannot be resorted to as 
it, together with the other terras of 
the contract, is set aside. In other 
words, a party cannot rely on a term 
of the contract to repudiate It, & still 
say the arbn. clause should not apply. 
If he relies on a contract he must rely 
on it for all purposes. — India Elkctrio 
Oo, t. General Eleotrio Trading 
Oo. (1929). I. L. R. 63 Bom. 673.— 
IND. 

8 i. Perf(yrm(mce of contract 

prevented by Gocemwenf.]— A firm 
agreed to sell Sc to ship from Calcutta 
to Buenos Ayres bal^ of jute goods. 
The contracts contained provisions 
exempting the sellers from liability 
for late & short shimnent attributable 
(inter alia) to Govt, commandeering 
of ships, WOT, “ or any other unfore- 
seen olroumstancos ** Sc Included pro- 
visions for the shipment of delayed 
cargoes as soon as possible, subject to a 
right of refusal on the port of the pur- 
chasers. Eaoh ooutraot oontalned an 
arbn. clause in these terms : ** Any 
dispute that may arise under this con- 
traot to be settled by arbn.*' Before 

74 


all the bales had been shipped, the 
further export of Jute from India to the 
Argentine was prohibited. A oon- 
trovorey having arisen between the 
parties as to whether, in the circum- 
stances, the contracts had been 
rendered void & unenforceable Quoad 
the shipment of the remainder of the 
bales : — Held : on a construction of the 
oontraots, the controversy was a 
dispute arising under the contracts, & 
accordingly, fell to be determined by 
arbn.— SooTT Sc Sons o. Del Sel, 
[1923] 8. 0. (H. L.) 37.— SCOT. 

s ii. Contract cancelled,} — If a 

contract is cancelled, an arbn. clause 
falls with such oanoellation.— Oox 
Towing Bine r. Dunfibld & Oo. 
(1922), 68 D. L. R. 133,— CAN. 

Bill. Existence of dispute .} — 

The right of one party to a contract to 
insist upon a term In It providing for 
reference to Arbn. depends In the first 
place on the existence of a dispute, — 
Standard Insubanoe Oo. o. SoaNdrett 
(1923), 23 S. R. N. S, W 264 ; 40 
N. S..W, W. N. 22.— AUS. 

Biv, ] — The exlstenoe of a 

dispute is an essential condition for the 
iumdlctlon of arbitrators. — Uttam 
Ohand Salioram if . Jewa Mamooji 
(1919), I. L. R, 4« Ofidc. 634.— XN0. 
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147b. *]— Where an insurance co, alleges 

that a claim tinder an indemnity policy is 
invalidated by reason of the non-disclosure 
of a material fact, & where the i)olicy con- 
tains an arbn. clause, the co. can at the same 
time insist that the clahnants must under 
the arbn. clause proceed to arbn. in lieu of 
bringing an action to enforce the claim. — 
Stkvbns & Sons v. Timber & General 
Mutual Accident Insurance Assocn., 
Ltd. (1933), 102 L. J. K. B. 337 ; 148 L. T. 1 
615; 49 T. L. R. 224; 77 Sol. Jo. 116, 
C. A. 

AnnotaUone Consd. Toller v. Law Accident Insurance 

Society, Ltd., [1936] 2 All E. H. 952. Refd. Jones v. 

Birch Bros., Ltd., [1933] 2 K. B. 597, 

Compare original volume, p, 350, No. 293. 

158. Add* Annotation: — ^Refd. Lowther v. Clifford 
(1926), 95 L. J. K. B. 676. 

155. Add. Annotations: — As to (1) Refd. Jones t;. 
Oceanic Steam Navigation Co., [1924] 2 K* B. 
730 ; N. V. Kwik Hoo Tong Handel Maat- 
schappij v. Finlay, [1927] A. C. 604 ; The 
Njegos, [1936] P. 90. As to (2) Refd. Sander- 
son V* Armour (1922), 01 L. J. P, C. 167. 

156. Add, Annotation : — Consd. Board of Trade v* 
Cayzer, Irvine, [1927] A. C. 610. 

164. Add* Annotation : — Consd. Pinnock v. Lewis 
& Peat, [1923] 1 K. B. 690. 

ia4a. .] — By two contracts made in 1919, 

applt. bought from resps. a large quantity 
of “ American FVesh Eggs.” The contracts 
provided that in case of any dispute as to the 
quality or condition of the goods, the question 
should be referred to arbn., provided that, 

“ such reference shah be claimed in writing 
within three days after the goods have been 
landed.” It was also provided that the 
award in writing of any two arbitrators should 
be conclusive A; binding on all parties, subject 
to tjie right of appeal. The goods arrived in 
England, & were not examined at the port 
of landing, but were sold by applt. to sub- 
purchasers. More than three days after the 
goods had been landed applt. wrote to resps. 
complaining that the goods were of inferior 
quality, & some time later he wrote a letter 
claiming a reference to arbn. Resps. did 
not then take the objection that the claim 
was out of time, but signed a submission to 
arbn. in respect of each contract. At the 
reference resps. took the points that applt. ’s 
claim was out of time, & that the goods should 
have been examined at the port of landing. 
The arbitrators awarded ”that the buyer 
was out of time in examining & making claim 
on the goods, & also in claiming arbn., & 
that therefore his case fails.” The buyer 
took no steps to set aside the awards, but 
nearly two years later brought an action 
claiming damages for breach of contract 
Held .* the awards were a bar to the action. — 
Ayscough t% Shebd Thomson So Co. (1924), 93 
U J. K. B. 924 ; 131 L. T. 610 j 40 T. L. R. 

16a Iv. - — - iMise in disjntie ,] — A 
lease ooutaiaod a olaiise referrlBg to 
arbn. certain spoclflo matters & ** any 
other questions in reference to this 
lease which may arise between the 

J jartiefi.** In arun. proceedings the 
Bsue between the patties was not the 
validity of a notice to quit hut the 
question whether the tenant Was 
possessing under the lease or under a 
new bai^jain ; as the lease 

Itself was in dispute, the arbn. clause 


707 ; 30 CJom. Gas. 23, H. L. ; a^ffg* (1923), 92 
L. J. K. B. 878. 0. A. 

Annotation: — ^Distd. Pinnock v. Lewie Sc Peat, [1923] 1 
K. B. 690. 

165a. Arbitrator to be appointed within limited 
time.] — A ship was chartered for a voyage 
from R. to H. with a full cargo of linseed. 
The charterparty provided for the reference 
of all disputes to the final arbitrament of two 
arbitrators, one to be ax^pointed by each of 
the parties, with power to appoint an umpire. 
So the clause continued : ” Any claim must 
be made in writing & claimants* arbitrator 
appointed within three months of final 
discharge, & where this provision is not com- 
plied with the claim shall be deemed to be 
waived So absolutely barred.” After the 
arrival of the ship at H. the charterers 
brought an action against the shipowners in 
respect of damage alleged to have been 
occasioned to a pari of the linseed during the 
voyage by reason of the unseaworihiness of 
the ship at the commencement of the voyage. 
The sMpowners pleaded that the charterers 
failed to apx)oint their arbitrator within 
three months of the discharge of the ship So 
tha.t by reason thereof the action was not 
maintainable, &, by order of the ct., the 
question whether the claim in the action was 
barred by the arbn. clause was tried as a 
preliminary question of law : — Held : (1) the 
arbn. clause was not open to objection on the 
ground that it ousted the jurisdiction of the 
ct. ; (2) inasmuch as the claim in the action 
was founded upon a breach of the implied 
condition of seaworthiness, there I>eing in 
the charterparty no express provision relating 
to unseaworihiness, the shix)owners were not 
entitled to the benefit of the term in the 
clause restricting the time within which the 
action could be brought. So consequently the 
claim was not banned by the arbn. clause. — 
Atlantic Shd^ping So Trading Co. v. 
Dreyfus (L.) So Co., [1922] 2 A. 0. 250 ; 91 
L. J. K. B, 513 ; 127 L. T. 411 ; 38 T. L. R. 
534 ; 66 Sol. .To. 437 ; 16 Asp. M. L. 0. 566 ; 
27 Com. Gas. 311, H. L. ; varying S. C. stih 
nom* Dreyfus So Co. v. Atlantic Shipping 
& Trading Go. (1921), 37 T. L. R, 417, C. A. 

Annotations : — A8 to i\) Distd. So Expld. Ozaruikow v. Roth, 
Schmidt, [1922] 2 K* B. 478. A8 to (2) Distd. Ford r. 
Compagnie Fumess (Franoe), [1922]2K. B. 797 ; Idnnock 
V, Lowft & Peat, [1923] 1 K. B. 690. Retd. Coaiuopolltan 
Shipping Co. r. Hatton & Cookson, Ltd. (Liverpool) (1929), 
143 L. T. 296. 

165b. .1 — A charterparty contained a clause 

providing that all disputes arising out of the 
contract should be referred to arbn., the 
claimants* arbitrator to be appointed within 
a time therein limited, & if he was not so 
appointed the claim was to be deemed to be 
waived So absolutely barred. Loss to cargo 
was suffered owing to the ship’s uuseaworthi- 
ness. The cargo owners claimed damages & 
went to arbn., but did not appoint their 
arbitrator within the time limited. An 


In the leas© did not apply. — H oth v. 
COWAN. [1926] S. C. 68.~-SCOT. 

sb. Clause in broker's noie-^ Rules 
applicable to menibcrs only *] — Flour was 
gold hy defts. to pltf. under contracts 
in broker's notes which contained a 
condition that the rules Sc regulatlonb 
of the S. Assocn. should apply. The 
rules of the assootw provided that every 
dispute dr difference arising out of any 
contract or dealing should be referred 
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to arbn. Pitt., who 'was not a inriuber 
of the assocn., having stied defts. for 
damages for breticb of contract: 
Held: as the rules referring to arbn. 
wore appIieaiJe ojily to disputes 
between nienibers ot tho assooUy an 
anplfcatlon for a stay of prooe^ingg 
must bo dinmiRsed. — Lkvin v, 

KTO., [1921] App. D. 78. S. AF* 

PART I. SECT. 6, SUB-SECT. 4. 

b. Revsd*, 11909] W. N. 181.'— SOOT. 
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award was ma4e in their favoxir, the ship- 
owners not appearing : — Held : although the 
Joss wfis caused by unseaworthiness, &, conse- 
quently, the above clause could not have 
been set up by the shipowners, the cargo 
owners were entitled in virtue of the clause 
to go to arbn., but only in accordance with 
its terms, & as they had not complied with 
those terms the arbitrator had no jurisdiction 
to make the award. — F ord (H.) & Co. v. 
CoMPAGNiE Furness (France), [1922] 2 
K. B. 797 i 92 L. J. K, B. 88 ; 128 L. T. 
286 ; 16 Asp. M. L. O. 102, D. C. 

165c. ,] — Pltfs. bought from dofts. a quantity 

of East African copra cake to be of fair 
average quality, sound delivered. The con- 
tract provided that ** the goods are not 
warranted free from defect rendering same 
unmerchantable, which would not be ap- 
parent on reasonable examination ** ; that any 
disputes aiising out of the contract should 
be settled by arbn. ; & that notice of arbn. 
should be given & the arbitrator nominated 
in writing not later than fourteen days after 
the final discharge of the vessel. Pltfs. resold 
the copra cake to B. & Co., who resold it to 
dealers. & they in turn resold it to farmers, 
who used it for feeding cattle. The cattle 
fed on the cake became ill, it was then 
found on analysis that the cake contained 
an admixture of castor beans in so large a 
proportion as to make it poisonous. Claims 
were then made by the various buyers against 
their sellers & by pltfs. against defts. as soon 
as the mischief was discovered, but this was 
after the expiration of fourteen days from 
the final discharge of the Vf^ssel. Pltfs. 
claimed arbn., but the arbitrator before 
whom the matter came held that he had no 
jurisdiction, as notice of arbn. was not given 
nor the arbitrator nominated in time. In 
an action by pltfs. claiming diunages, it was 
found that it was within the contemplation 
of the parties that the copra cake would be 
used for cattle food & notliing else : — Held : 
the presence of the arbn. clause was not in 
itself a bar to the action, nor was the award, 
which dealt merely with the arbitrator’s 
jurisdiction & not with the claim. — Pinnock 
Brothers v, Lewis & Peat, Ittd., [1923] 1 
K. B. 690 ; 92 L. .7. K. B. 695 ; 129 L. T. 
320 ; 39 T. L, E. 212 ; 67 Sol. Jo. 601 ; 28 
Com, Oas. 210, 

Annotations : — Distd. Aysoough v. Sheed Thoraeon (1924), 93 
L. J. K. B. 924. Reid. Dobell (C. G.) & Co. t?. Barber dc 
Gairatt (1930). 47 T. L. R. 06. 

165d. .] — Pltfs. chartered their ship to defts. 

to carry grain, the charterparty providing 


that all disputes should be referred to arbn. 
& that claimant’s arbitrator must be ** ap- 
pointed within three months of final dis- 
charge, & where this provision is not comjjUed 
with the claim shall he deemed to be waived 
& absolutely barred.” Before completion of 
discharge defts. made various payments to 
pltfs. on account of freight. Be on final dis- 
charge pltfs. claimed that £668 was still 
owing for freight. Defts, admitted that £416 
was still owing for freight, but they set up a 
counterclaim for £581 for short delivery & 
refused to pay the £416 until their counter- 
claim was met. Neither party referred the 
matter to arbn., Bo more than three months 
after final discharge pltfs. brought an action 
for £568 balance of freight Bo defts. counter- 
claimed £681 for short delivery : — Held : 
though pltfs. could not recover the £508, as 
the claim for it ought to have been taken to 
arbn., yet they could recover the £416 about 
which there had never been any dispute, but 
the counterclaim, as it was always in dispute, 
was barred by the arbn. clause. — Bede 
Steam Shipping Co., Ltd. v, Bunge y Born 
Limitada S.A. (1927), 43 T. L. E. 374. 

167. Add. Annotations: — Distd. Crediton Gas Co. 
V. Crediton U. D. 0., [1928] 1 Oh. 447. Refd. 
Bremer Oeltransport G.m.b.H. v, Drewry, 
[1933] 1 K. B. 753. 

168. Add. Annotation : — Consd; Metropolitan 

Tunnel Bo Public Works v, L. Elec. Ey., 
[1920] Oh. 371. 

172. Add. Annotation : — Consd. Ilirji Mulji v. 
Oheong Yue S.S. Co., [1926] A. C. 497. 

234. Add. Citation 2 Hudson’s B. C. 4th ed. 100. 
Add. Annotations : — Consd. Re Nott Bo Cardiff 
Corpn., [1918] 2 K. B. 146. Refd. Hirji Mulji 
V. Oheong Yue S.S. Co., [1926] A. 0. 497. 

237a. “ If any dispute as to the agreement or any 
matter or thing therein or intention or cor 
struction thereof.’*] — Where a dispute aro 
on a contract as to the meaning of a clai 
therein which dealt with tests that the p . 
chaser was making, the purcliaser contending 
that the tests were unsatisfactory, Bo the 
vendor that they signed the contract on the 
faith of an assurance by the purchaser that 
the tests were proving satisfactory, Bo the 
contract contained a clause that if any dis- 
pute should arise between the parties as to 
the a^eement or any clause, matter or thing 
therein contained, or the intention or con- 
struction thereof, or in anywise relating 
thereto, the same should be referred to arbn. : 
— Held : such dispute came within the clause, 


PART I. SECT. 6, SUB-SECT. 7. —A. 

166 iv. .1 — An arbitrator can- 
not, by an erroneoue construction of the 
contract, srlve himself Jurisdiction over 
matters not covered by it ; he cannot 
go beyond tbe matters as to which the 
parties agreed to give him Jurladiction, 
nor can he deprive the ct. of the right 
Sc duty of determining the limits of the 
Jurisdiction. — L aw v. Cixy of Toboxto 
(1920), 47 O. L. R. 263 ; 18 O. W. N. 
53.~^AN. 

PART I, SECT. 6, SUB-SECT. 7.— C. 

sa. Whether dispiUea within arbitra- 
tion cUmae..] — On an application for a 
stay of proceedings in an action on an 
insurance policy covering loss of profits 
suffered by reason of a fire which 
destroyed pltfs.' merohondlae, on the 


grround that the Instrument upon wliich 
the action was brought contained a 
stipulation that if any dlflorenc.e 
arises as to the value of the property 
insured, the propwty saved, or the 
amount of the loss, such value Sc 
amount, & the proportion thereof, if 
any, to bo paid by the insurer shall, 
whether the right to recover on the 
policy is disputed or not, & indepen- 
dently of all other questions, bo sub- 
mitted to arbn.," etc., an order was 
made staying proceedings In the action 
untU completion of an arbn. pursuant 
to said stipulation : — Beld : it was the 
intention of the parties to refer to 
arbn. not only the disputes between 
them, but also the .question whether 
these disputes fell vdthin the arbn. 
clause. Sc in the oiroumstances of this 
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case, where no serious question of law 
arose, the issues ought to be decided 
,by arbn. — F amous Cuoak Sc Suit Co. 
V. Phcenix Assck. Co. (1931), 44 
B. C. R. 120.—CAN, 

PART 1. SECT. 6, SUB-SECT. 7.— D. 

a (p.343) i. ** Any difference** — Parttier- 
skip dispute — Claim for damages,}— A. 
clause tn a deed of uartnershlp provided 
that any difference between the partners 
in regard to any matter relating to the 
partnership erffairs should be submitted 
to arbn. TPltf. sued deft, for damages 
suffered through the fraudulent acts 
of deft, in breach of his duty as a- part- 
ner : — Beid : such a claim fell wltbln 
^e terms of the arbn. clause. — 
Waltbbs e. Aluson (1922), 43 N. L. R. 
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& was not a dispute dehors the contract. — 
Be La Gardb v. Wobsnop Sc Oo., [1028] Oh. 
17; 96 L. J. Oh. 446; 137 L. T. 476 ; 71 
Sol. Jo. 604. 

238a. ** All loss/n — In an action in Manitoba 
against building contractors to recover sums 
improperly paid to them under a contract, 
& for damages, a judgment by consent was 
entered whereby it was provided {itUer alia) 
that pltf. should recover, among other sums, 
“ aU loss to pltf. by reason of defective 
workmanship & naaterials,*’ & that there 
should be set oti against the sums recovered 
by pltf. the fair value of the work done & 
materials provided at fair contractor’s prices. 
The judgment provided further that the sums 
to be debited & credited were to be deter- 
mined by two appraisers, & that any matter 
upon which they differed was to be referred 
to a named umpire whose decision thereon 
was to be ffnal ; Sc that the Manitoba 
Arbn. Act should not apply. Defts moved 
to set aside or vary an award made : — Held : 
(1) under the words “all loss*’ there was 
jurisdiction to award to pltf. not only 
sums actually expended at the date of the 
award, but ^so a sum estimated as being 
necessary to make good the defects ; (2) the 
award being within the jurisdiction conferred 
by the submission. Sc there being no error 
apparent on its face, it could not be ques- 
tioned either on the facte or on the law. — 
A.-G, FOR Manitoba v. Keu.y, [1922] 1 
A. O. 268 ; 91 L. J. P. C. 101 ; 126 L. T. 
711 ; 38 T. L. R. 281, P. C. 

dnnotatio7i8 : — ds to (2) Consd. Kclantan Govermnent i’* 
Duff Devolopmeut Co., [192aj A. O. 39.5. Refd. Hirji Mulji 
Oheoug Yue I3.S. Co,, fl92G] A. C. 497 ; Absalom. Ltd. 
V. Great Western (liondon) Garden Village Society, Ltd. 
(1933), 149 L. T. 193. 

240. Add, Annotation : — Refd. Re Boks Sc Peters, 
Rushton, [1919] 1 K. B, 491. 

254. Add. Annotations : — Consd. Board of I'rade v, 
Cayzer, Irvine, [1927] A. 0. 610. Apprvd. 
Ramdutt Romkissen Das v, Sassoon (1929). 
98 L. J. P. 0. 58. Refd. Namlooze Ven- 
nootschap llandels-en-Transport Maatschap- 
pij Vulcaan v. Ludwig Mowinckols Roderi 
A/S. (1937), 42 Com. Cas. 200. 

254a. .] — Unless the submission otherwise 

provides, the Crown is entitled, in arbn. 
proceedings, to rely upon the defence of the 
above Act. — Cayzer, Irvtne & Co. v. Board 
OF Trade (1925), 95 L. J. K, B. 134 ; 136 
L. T. 7 ; 42 T. L. R. 163 ; 70 Sol. Jo. 347 ; 
revsd, on other grounds, sub nom. Board of 


Trade v. Cayzer, Irvine Sc Co., [1927] A. C. 
610, H. L. 

Annotaiiom : — Consd. Namlooze Vennootschap Handels-en- 
Trausport Maatschappij Vulcaan v, Ludwig Mowinckels 
RedeH A/B. (1937), 42 Com. Gas. 200. Rdd. Hyman r. 
Hyman, Hughes v. Hughes (1928), 139 L. T. 416. 

264b. .] — Although above Act does not in 

terms apply to arbns. it is an implied term 
of a contract which contains an arbn. clause 
that the arbitrator must decide the dispute 
according to the existing law of contract, & 
every defence open in a ct. of law can be 
equally proponed for the arbitrator’s decision, 
Sc consequently in an arbn. above Act can 
be pleaded. — R amdutt Ramkibsen Das v. 
Sassoon (E. D.) Sc Go. (1929), 98 L. J. P. C. 
68 ; 140 L. T. 542 ; 46 T. L. R. 205, P. 0. 
Annoialum : — Consd. Namloozo Vennootschap llandcls-en- 
Transport MaatHchappij Vulwian v. Ludwig Mowiiuikels 
Roderi A/S. (1937), 42 C'om. Cas. 200. 

255. Add. Annotation : — Consd. Czamikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 

263. Add. Annotations : — Consd. Czamikow v, 
Roth. Schmidt, [1922] 2 K, B. 478 ; Hallen 
V. Spaeth, [1923] A. O. 684. Expid. Caven 
V. Canadian Pacific Ry. (1925), 133 L. T. 774. 
Refd. WoodaU v. Pearl Assce., [1919] 1 K. B. 
693 ; Atlantic Shipping Sc Trading Co. v. 
Dreyfus, [1922] 2 A. 0. 260 ; Board of Trade 
V. Cayzer, Irvine, [1927] A. C. 610 ; Gowar 
p. Hales (1927), 96 I.. J. K. B. 1088 ; Wales 
V. Iron Trades Employers’ Assocn. (1928), 
21 B. W. O. 0. 316 ; Hyman v. Hyman, 
Hughes V. Hughes, [1929] P. 1 ; Jones v. 
Birch Bros., Ltd. (1933), 49 T. L. R. 586 ; 
Freshwater v. Western Australian Insurance 
Co. (1932), 102 L. J. K. B. 75 ; Cipriani v 
Burnett, [1933] A. 0, 83 ; Israelson v. 
Dawson (Port of Manchester Insurance Co., 
Ltd.), [1933] 1 K. B. 301 ; Paul (R. Sc W.), 
Ltd. V. Wheat Commission (1935), 152 L. T. 
352 ; Groom v. Crocker, [1937] 3 All E. R. 
844. 

265. Add. Annotation : — Refd. Paul (R. Sc W.), Ltd. 

V. Wheat Commission (1935). 152 L. T. 362. 
265a. Action on charterparty.] — A tlan- 

tic Shipping Sc Trading Co. v. Dreyfus (L.) 
Sc Co., No. 165a, ante. 

269. Add. Annotation : — Refd. Board of Trade v. 

Cayzer, Irvine, [1927] A. 0. 610. 

273. Add, Annotation : — Refd. Kerr v. Marine 
Products (1928), 44 T. L. R. 292. 

278. Add, Annotation : — Refd. Czamikow v, Roth, 
Schmidt, [1922] 2 K. B. 478. 

288. Add. Annotation : — Refd. Sanderson v. 

Armour (1922), 91 L. J. P. C. 167. 

290. Add. Annotations : — Apld. Woodall v. Pearl 


PART 1. SECT. 7. 

rl. .] — Grothb V. Montreal 

OoRPN., [19243 4 D, L. R. |pl.— CAN. 

so. Waiver of right to immediate 
a(Pprai8at-^Hepo8sea9ion by vendor of 
farm implement — Farm Implement Act, 
R.S.S. 1920 (c. 128). s. 24.J— Re Gray 
Tractor Co. of Canada Sc Van 
Tbo YEN. [1926] 1 D. L. R. 718 ; [1926 J 
1 W. W. R. 613 ; 19 Sask. L. 11. 202.— 
CAN. 

PART I, SECT. 8. 

263 vil. .J — An agreement 

to refer a dispute to arbu. does not 
oust the juriBdiotlon of the ot. — 
Bmowanidas Ramoobind V. Panna- 
CHAND LUCHMIPAT (1924), I. L. R. 
62 Calc, 463.— IND. 

288 i. BUOntory reference-^Jurisdiction 
" 1— When the rules of au 


registered under Primary Producers* 
Co-operative Assoens. Acts, 1923 to 
1920, provide for the settlement of 
disputes between the association & any 
of its members by arbitration, a magis- 
trate’s ct. has no jurisdiction to enter- 
tain an action by a member against 
the association for moneys claimed to be 
due for milk supplied, & the associa- 
tion cannot waive Its right to this 
statutory remedy. — v. The Mac- 
lagan Valley Co-operative Dairy 
Assocn., Ltd, (1929), 8. R. (Q.) 49 ; 
23 Q. J. P. 17.— A US. 


PART I. SECT. 9, SUB-SECT. 1. 

290 V, Reference of disputed 

claim under policy .] — Conditions In an 
insurance policy requiring the reference 
of any disputed claim to arbn. & the 
making of an award a condition 

77 


precedent to any right of action on the 
policy, & requiring the action to be 
brought within three months after 
such award, are valid. — Webb v. 
Queensland Insurance Co., Ltd., 
[1920] N. Z. L. R. 118.~-N.Z. 

290 vi. .] — On an applica- 

tion by way of motion by pltf. co. to 
restrain deft, from proc^eodlng with his 
action, wldch by agreement vva^ dealt 
with os If made by originating summons 
for the oonstroction of the policy, 
removed Into the Ct. of Ai)peal for 
argument : — Held : pltf. co. was 
entitled to a declaration that jt was a 
condition precedent to the liability 
of the oo. to pay, & of deft, to recover 
any sum imder the policy that the 
amount payable by the oo. in respect 
to the accident should be determined 
by arbn. — United Insurance Co. v, 
Arthur. [1929] N. Z. L. R. 33.— -N.Z. 



Cases 2M— 306a. English and Bmpibe Digest Supplement, 


Absco., [1910] 1 K. B. 603. OOnsd* Caja-rnikow 
v. Roth. Schmidt. fl922] 2 K. B. 418, Apid, 
HaJlen v, Spaeth, [1923] A. 0, 684, Expld. 
Caven v, Canadian Pacific Ry. (1026), 133 
L. T, 774. Apid* Boa.rd of Trad© Caysjer, 
Irvine, [1927] A. C. 616 ; Freshwater v. 
Western Australian Insui’ance Co, (1032), 
102 L. J. K, B. 75. Expld. Jones v. Birch 
Bros., Ltd. (1033), 40 T. L. R. 688. Refd. 
Hill V. South Staffordshire Ry. (1866), 12 
L. T. 63 ; Atlantic Shipping & Trading Co. 
V. Dreyfus, [1922] 2 A. O. 250 ; Howar v. 
Hales (1027), 06 L. J. K. B. 1088 ; Wales v. 
Iron Trades Employers’ Assocn. (1928), 21 

B, W. 0. C. 316 ; Hyman v. Hyman, Hughes 
V, Hughes, [1929] P. 1 ; Cipriani v. Burnett, 
[1933] A. C. 83 ; Israelson v. Dawson (Port 
of Manchester Insurance Co., Ltd.), [1933] 
1 K, B. 301 ; Paul (R. & W.). Ltd. v. Wheat 
(’ommissjoii (1935), 152 L. T. 362 ; Groom 

Crocker, [1937] ,3 All E. B. 844. 

293. Add* Annotation : — Refd. Board of Trade t). 
Oayzer, Irvine, [1927] A. 0. 610. 

294a. — — Effect of Third Parties (Rights against 
Insurers) Act, 1930 (c. 25).]— Pltf. was 
injured in a motor accident & recovered 
judgment against C. & H. for £300 damages 
for negligence. H. subsequently became 
bkpt. At the time of the accident H. was 
insured with deft. oo. against third party 
risks. The policy of insurance contained the 
usual arbn. clause making an award a con- 
dition precedent to bringing an action on 
the policy. Pltf. issued a writ against deft. 
CO. contending that under Third Parties 
(Rights against Instirers) Act, 1930 (c. 26), 
8, I, & Road Traffic Act, 1930 (o. 43), s. 36 (4), 
they wore accountable to him for the amount 
of the judgment. Deft, co. thereupon took 
out a summons to stay the action on the 
ground that imder the arbn. clause the obtain- 
ing of an award was a condition precedent 
to bringing the action. Swift, J., dismissed 
the summons & directed that the summons 
should be put into the New Procedure List. 
On appeal by deft. co. ; — Held : the rights 
of deft. CO. under the policy were not affected 
by either of the Acts of 1030, &: deft. co. was 
therefore entitled to rely on the arbn. clause, 
which made it a condition precedent to 
bringing an action that an award should 
first be obtained. — Freshwater v. Western 
Australian Assurance Co., Ltd., [1033] 

1 K. B. 515 ; 102 L. J. K. B. 75 ; 148 L. T. 
275 ; 49 T. L. R. 131 ; 76 Sol. Jo, 888, 

C. A, 

Effect of Road Traffic Act, 1930 (c. 43).] 

— Freshwater v. Western Australian 
Assurance Oo., Ltd., No. 294a, ante* 

294c. — — .] — Deft, B., who owned a motor- 

C€tr, took out a third-party insurance policy 
containing the clause, “ In the event of any 
difference arising between the co. &; the 
insured under this policy the some shall be 


referred to arbn./* with the addition, knoi^ 
as the addition in BcoU v. Aterp, the 
obtaining of an award shall be a condition 
precedent to the liability of the co. und^ 
this policy,’* B.*s car was involved in a 
collision with a motor omnibus, 4; pltf. who 
was a passenger on the omnibus, brought an 
action for personal injuries against B. & 
the omnibus proprietors, B. referred the 
claim to the insurance co. &i t^ey repudiated 
liability, B, thereupon instituted third- 
party proceedings against them. On a 
motion by the insurance co. that the third- 
party proceedings should be stayed on the 
ground of the inclusion of the above clause 
in the policy, B. contended that by reason 
of Road Trjtoc Act, 1930 (c, 43), s, 38, the 
clause had no effect. The judge ordered a 
stay. On appeal *. — Held : the arbn. clause, 
even with the addition in SeoU v, Avery ^ was 
unaffected by sect. 38, & even if the addition 
was avoided for certain purposes by sect. 38, 
the addition was severable <fe the first part 
of the clause was unaffected by the sect., 
the judge had rightly exercised his dis- 
cretion to order a stay. — Jones v. Birch 
Bros., Ltd., [1 9.33] 2 K. B. 697 ; 102 L. J. K. B. 
746 ; 149 L. T. 607 ; 49 T. L. R. 686, 0. A. 

299. Add. Annotation : — ^Refd, Board of Trade v. 
Oayzer, Irvine, [1927] A. 0. 610. 

300. Add. Annotation : — <]!onsd. Board of Trade v. 
Oayzer, Irvine, [1927] A. 0. 610. 

301. Add* Annotation : — Consd. Board of Trade v* 
Oayzer, Irvine, [1927] A. 0. 610. 

302. Add* Annotations : — As to {I ) FoUd. Pailin v* 
Northern Employers Mutual Indemnity Oo., 
[1925] 2 K. B. 73. Apid. Wales v. Iron Trades 
Employers* Assocn. (1928), 21 B.W.O. 0. 316. 

302a. Reference of disputes under charterparty — 
No action maintainable till after arbitration.] — 

Williams & Mordey v. Muller (W. H. ) & Oo. 
(London), Ltd. (1924), 18 Lloyd, L. R. 60. 

303. Add* Annotation : — Refd. Charles v, Oardifl 
Collieries (1928), 44 T. L. B. 448. 

805. Add. Annotation : — As to (2) Consd. Re Nott 
& Cardiff Corpm, [1918] 2 K. B. 146. 

305a. Provision for fixing valuation of buildings by 
reference to arbitration.] — Applt. let an 
estate to resp. for a term of ten years, Sc 
covenanted that at the end of the term he 
would purchase “ by valuation buildings 
erected by the lessee,** with a reference to 
arbn. if the parties were unable to agree the 
valuation, Resp. covenanted not to tranter 
the demised premises without the written 
consent of applt. ^ but, in breach of that 
covenant, he sub-leased for the entire term, 
there being similar covenants in the sub- 
lease. At the end of the term applt. having 
resumed possession, ^ reap, sued him to 
recover the value of buildings erected by the 
sub-lessee. There had been no agreement 
as to the amount of' the valuation, Sc no 


PAttT h SECT, », SECT, 2. 

2S5v. V. Inkol 

(1924), 65 O. h* R. ass,— OAK, 

308 V, for 4 I. 0. Ii, E. 17 '* mad 


gd. Reference of disptdes ed port of 
loading — No actton Asetmere*’ Jw 
aft&r arMMion^} — Rem; th© dauW 
prohibited the brin0zk ef an adtloa 
oa such a dispute outsit the irmvhioe 


in which the port of loading ^ae 
situated. — Cox TowjtNo link v, Don* 
JTOW) & Co. (1922L 68 D. h* R.4S8.— 
CAN. 

Provision for fixing price of goods* ] 
— Pltf. agrteod to sell, & deft, agreed to 
purchase, all fish oaugrht by pl5. The 
pi1<^ was ^ be “ hereafter naveod upon, 
falfing wh^ the prio© shall be amvei 
M by the decision of three arbitrators," 
JProvlsion was made for appointtUent 


of the arbitrators who were to " deter- 
mine the price for the winter flsh & the 
price so determined shtdl be paid " by 
deft, to pJtf. : — Held ; the fixing of the 
price by agreement cr arbn. was a 
condition precedent to the right of 
dtf, to sue to recover the prlee.— 
yinat e. Robinson Oo., 

LTp. j^Stbvxns V. Robinson (Wiluak) 
Qo., 
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i—E0ld ; action Cailedt fotioe 
th« t^rae eoiist/ruotion of applt.'8 oovenaot 
reap. ooi3l<l not recovei* io the absence of an 
a^reament> or an award* as to the amount of 
the vAlnaUon* — Haixhk v. Spawth, [1923] 
A. 0. 684 j 92 U J. P. 0. 181 ; 129 h. T. 
803* P. O* 

306. Add, AnnoiaHena : — Consd. tlamdutt Ram- 
kiasen THs v, Sassoon (1929), 98 L. J, P. 0. 
68. HefiL Oayzer, Irvine e. Board of Trade 
(1926), 96 L. X K. B. 1064, 

310a, Jurisdiction of arbitrator — ^Dismissal of action 
on ground that award Is condition precedent.] 
— When an action on a contract has been 
dismissed upon a contention by deft, that an 
award is a condition precedent to the right 
to sue, ^ the claim is then submitted to arbn., 
deft, is precluded from contending that the 
award is bad in that the arbitrators had not 
jurisdiction to construe the contract, but 
only to determine the sum, if any, due, — 
South British Insurance Oo, v. Gauci 
Brothers & Oo., [1928] A. O. 352 ; 97 
L. J. P. O. 101 ; 139 L. T. 362, P. 0. 

816a. Petition of right.] — (1) Where a petition of 
right, founded on a contract with the Crown 
which contains a written agreement to submit 
differences to arbn., has been filed in the High 
Ot. of Justice, proceedings In the petition 
may in a proper case be stayed under the 
Act of 1889, s. 4. (2) The granting of the 

King’s fiat is not a step in the proceedings 
within that sect. 

Held: (3) as the matters in dispute in- 
cluded an important constitutional question 
the proceedings in the petition ought not 
to be stayed. — ^Anglo-Hbwfoundi.and Bb- 


vewjpmbnt Oo. v, R., [1920] 2 K. B. 214; 
89 L. J. K. B. 670 ; 122 L. T. 781 ; 84 J. P. 
121 ; 14 Asp. M. L. 0. 684, O. A. 

Annotation: — Aa to il) Hold. RufCy-Amell, ©to, CJo* r. R., 
{1922} 1 K. B. 599. 

324. To the existing paragraph, after the last 
words ** being known ” add as follows : — 

; (4) aJthou^ the ct. had jurisdiction to 
api>oint a receiver pending a reference to 
arbn., it was not proper to do so unless a 
special case was made, as the course of 
liquidation before the tribunal chosen by the 

S 'es themselves would thereby bo inter- 
with. 

33ea. Assignees of contract.] — Aspeix v, 

Seymour, [1929] W. N. 152, 0. A. 

888. Add, Annotation : — Consd. Metroi)olitan 

Tunnel & Public Works v, L. Elec. Ry., 
[1926] Oh. 371. 

339. Add, AnnotaMon: — FoUd. Metropolitan 

Tunnel & Public Works v, L. Elec. By., 
[1926] Oh. 371. 

343. Add, Annoiaiion : — Refd. Hirji Mulji r. 
Cheong Yue S.S. Co., [1926] A. C. 497. 

350a. .] — Law v, Garrett, No, 324, ante, 

866. Add, Annotations : — ^Ref d. Metropolitan Tunnel 
& Public Works t?. L. Elec. By., [1926] Ch. 371; 
Freshwater v. Western Australian Assurance 
Co„ [1933] 1 K. B. 616. 

362. Add, Annotation : — ^Refd. Maclean v. Workers’ 
Union, [1929] 1 Oh. 602. 

867. Add, Annotation : — Consd. Metropolitan 

Tunnel & Public Works v, L, Elec. Ry,, 
[1920] Ch. 871. 
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o i. — .} — A olaiise In a policy of 
fir© Insiiranoe whereby the parties 
agreed that. If any difference should 
arise as to the amount of lose, it should 
b© submitted to arbn., but which did 
not proTide that the determination of 
the ineurei’s liability should be post- 
poned until the loss had boon asoci*- 
talned ‘HeW / not to be a reason for 
staying an action by the insured on the 
policy.— G iunohuk o. Spkinofibijd 
Fire Marine Insctranob Co., 11925] 
a U. L. R. 857 ; 11925} 1 W. W. R. 
272 ; 35 Man. L. R. 139.~~CAN. 

8f. ArbUralion Act, R. S, M., 1918 
(c. 9 ) — Agreement to refer to foreign 
cowiA — 6 of the above Act enab]e8 
deft, to take advantage of an agree- 
ment to refer disputes to arbn. by an 
application to stay proceedings in the 
action. A clause in an agreement pro- 
viding for the reference of any disputes 
which may arise to the decision of a 
foreign ot. is a submission within s, 6. — 
Brand v, National Uifb AfisuRANCB 
Co. OP Canada, {1918} 3 W, W. R. 
858.— CAN. 

•g. ArMiratUm aiboriive,] — Where an 
arbn. proves abortive an action fa 
brouidiit with respect to the matter 
arbitrated, the oblection that the 
partis should be oompelled to resort 
to arbn. should be taken at the oom- 
menoement of tlie action.— Berob «. 

),tm73SW.W. R.8U-— 


*h, Alberta Asaodatiqn^ 

Act^IHamaemia^ out of mar^kmno 
ooremem.]— K ibat p , alebr^A Co- 
OPBRATiVn Wh*AT pBODUCBRa, LTD. 

$^^kbta Pool Jh:BVAT0»8, 
a»29j8 D. li, H. 858 ; B. 0* R. 616 ; 


tl. Arbitration Act, B, S, S„ 1980, 
s. 7.] — On an application under Arbi- 
tration Act, R. 8. S., 1930, 6. 7, for 
a stay of proceedings in an action, on 
the ground that the parties had agreed 
to refer tlie difference between them 
t;o arbn. the onus Is upon appit. where 
tlie material shows a primd facie right 
to a stay, to show that the case is not 
a fit one for arbn. or that the respon- 
dent has lost his right to arblt^te." 
In the present cose, an action by the 
Insured upon a policy of fire insurance 
which contained statutory condition 
17 of sect. 146 of Saskatchewan Inimr- 
ance Act, R. S. S., 1930 HeZd ; as 
the matter to be tried in the action 
fell squarely within said condition Sc 
there was no suggestion in the material 
that an arbn. would result In either of 
the parties not getting substantial 
iustice, .said onus had not been dis- 
charged. — Altwassjsb V , Home In- 
8URANOE Co, OF New Tork, 11933} 2 
W. W, R. 46,— CAN. 

PART I. SECT. 40, SUB-SECT. 6. 

339 iii. — — ,} — ^When the ot. has 
been apprised that a suit has tkeen 
institute in contravention of an arbn. 
agreement, the ct. has a discretion to 
stay the suit. The burden lies on pltf. 
to show that some suffidlent reason 
eziets why the mattdl^ should not be 
referred to arbn. — Dinaeandhd Jana 
V , Buroafrasad Jana (1919), I. U. R. 
46 OalC. 1041,— IND, 

m (p. 366) 1, Arbitrator unable 

to enforce diaooverp — efr attendance of 
witoeiaea ,] — A mere poaslhiUty that the 
arbitrators may not be able to enforce 
discovery 3c the attendance of witnesses 
is no g^und for refusing the order of 
stay,— Banbb Gcnob goal Absocn., 
Ltd. V , Tata Iron & Btbbl Cfo., ltd. 
a»28), I. L R, 53 Bom. 271.— IND. 

349 1. Power to amotnt 

79 


Where on aocount of an arbn. clause 
the ot. stays proceedings pending before 
itself, It retains Jurisdiction to deal with 
a prayer for an injunction or for a 
reoelver. — Surendra Kumar Rot 
CHOwpmJRY V, Susini. Kumar Roy 
Chowdhuby (1927), I. L. R. 55 Calc. 
249.— END. 


PART I. SECT. 10, SUB-SECT. 6.— C. 

861 i. Surveyor of one party ,] — A 
eon tract provided that ©very dispute 
which might arise between the parties 
touching the oonstruotlon of the con- 
tract. or as to the rights or liabilities 
of either party thereunder, should T)© 
referred to dofts.* surveyor, whose 
decision should be final : — field : If 
questions would come before Mm for 
decision In wliioh he would be a neces- 
sary witness defts.’ surveyor would be 
disqualified from acting as arbitrator, 
but as, in the clroumstanoee, he would 
not b© a necessary witness, he was not 
disqualified, although he had already 
exp^ssed an opinion in favour of defts, 
— Hoao V. Beij?'ast Corpn., (1919} 2 
I. R. 305.— IR. 


368 li. — — .] — When a personal 
Interest which may conflict with duty 
exists. Ml arbitrator is disqualified ; 
& the Inference necessary to disqualify 
is more easily drawn by reason of the 
relationship between the arbitrator 
& one of the contracting P^rtiw.— 
Law e. City of ( 19^)), 47 

n T. D. 251 I 18 O. W. N. 58. — CAN. 


>ART I. SECT. 10, SUB-SECT. 6.— D. 

369 i. Only Question one of 
ield : the question should be Qoter- 
tdned in the course of the action itself. 
-Graham v. Provident Life A«- 
UBANCE Oo., 11922] N, Z, L. R. 718.— 
f.Z. 



Cases 372— 386a. English and Empire Digest Supplement, 


872, Add, AnnotaUon — Aa to (1) Apld. Metro- 
politan Tunnel & Public Works v, L. Blec. 
Ry., [1926J Oh. 371. 

372a. .]— Plifs. agreed with defts. to execute 

railway works at prices contained in schedules 
amounting to £369,383 Oa. lOd., & with the 
addition thereto of 10 per cent, for general 
contingencies,** amounting in the aggregate 
to £396,321 Os. lid., &; there was incorporated 
in the contract a letter from defts. accepting 
pltfs.* tender for that sum. The contract 
provided for the payment by monthly instal- 
ments on the certificate of defts. ^ engineer at 
the rate of 90 per cent, of the value of the 
work actually executed, the remaining 10 
per cent, to be treated as a retention fund, A; 
further provided that any question arising 
between the parties in connection with the 
contract, or as to the construction or meaning 
of the contract, should be referred to the 
decision of an engineer to be a^ed upon, or, 
failing agreement, to be nominated by the 
President for the time being of the Institute 
of Civil Engineers, & such submission should 
be deemed a submission to arbn. within the 
Act of 1889. An originating summons 
having been taken out by pltfs. for the deter- 
mination of the question whether upon the 
true construction of the contract, for the 
purpose of the monthly payments to be made 
to pltfs. thereunder, the value of the work 
executed was to be ascertained by adding to 
the prices contained in the schedules a pro- 
portionate amount of the sum therein pro- 
vided for “ general contingencies,’* defts. 
moved for a stay of proceedings under the 
summons : — Held : there was a clear & 
definite contract between the parties that the 
matter in dispute should be referred to an 
arbitrator as being a person who possessed 
the necessary technical knowledge for dealing 
with the subject-matter of the contract ; if 
the ct. allowed the action to proceed evidence 
would be necessary in order to put the ct. 
in a position to determine the technical 
meaning of the expression “ general con- 
tingencies ** & a number of other expressions 
used in the contract ; the meaning of those 
expressions in an engineering contract would 
be perfectly familiar & would present no 


difficulty to the engineer to whom the parties 
had agreed to refer the decision of their 
disputes i the case was not one which 
involved a simple raestion of law, A pltfs. 
had not discharged the omta of showing that 
the dispute was one which ought not to be 
referred to arbn., A the arbn. ought to 
proceed. — ^Metropolitan Tunnel A Public 
Works v. London Electric Ry. Co., [1926] 
Oh. 371 ; 95 L. J. Oh. 246 ; 136 L. T. 35, 
0. A. 

879a. Matters in dispute Including Important con- 
stitutional question.] — Anglo-Nbwfound- 
LAND Development Oo. v. R., No. 316a, 
ante. 

380. Add, Annotations : — Consd. Smith v, Martin^ 
[1925] 1 K, B. 746. Reid. Paul (R. A W.)» 
Ltd. V, Wheat Oommission (1936), 152 L. T* 
352. 

383. Add, Annotation: — Aa to (1) Reid. Metro- 
politan Tunnel A Public Works v, L. Elec. 
Ry., [1926] Oh. 371. 

386a. Existence ol contract.] — A motorist, on 
Aug. 15, 1935, signed a proposal form for 
motor car insurance. The premium in 
respect of tlie insurance was not paid, A 
the policy was not issued, but cover notes 
were issued from time to time. On Oct. 2, 
1935, after the expiration of the last cover 
note, the motorist was involved in an 
accident A incurred certain liabilities. The 
premium in respect of the insurance was paid 
on Oct. 29, 1935, A a policy dated as from 
that date was duly issued. The motorist 
issued a writ claiming {inter alia) a declara- 
tion that a binding contract of insurance 
existed between the insurance co. A himself 
on Oct. 2, 1935. The insurance co. applied 
for a stay of the action on the ground that 
the issue fell within the arbn. clause in the 
policy : — Held : since, if the issue were 
referred to arbn., a finding by the arbitrator 
that there was no contract in existence as at 
the date of the accident, would be a finding 
that the arbn. claxise never existed A that the 
arbitrator never had jm^sdiction to deal with 
the matter, the issue was a proper one to be 
tried in the cts. — Toller v. Law Accident 
Insurance Society, Ltd., [1930] 2 All E. R. 
952 ; 80 Sol. Jo. 633, C. A. 


373 1. Qv^ stums of law inter alia ,] — 
An agreement for tbe supply of electric 
energy by plti. co. to deft. co. provided 
that the adjuntnient of all disputes 
should bo Bubmli/ted to three 
arbitrators. Disputes having arisen, 
there was an arliit ration & an award. 
Ftirthor disputes auYisequently arising, 
this action was brougUi to recover a 
sum of money aheged to be due under 
the ngreomeiit ; & deft. co. moved 
under Arbn. Act, 1927 (c. 97), s. 7, to 
stay proceedings: — Held: os the 
questions which nad to be determined 
were mixed questions of law & fact, 
the ct.*s discretion should be exercised 
by refusing the motion & allowing the 
action to proceed, — M, J. O’Brien, 
Ltd- V, Seaman K.eni Co., [19281 3 
D, L. R. 43 ; H2 O. L. B. 160.-^CAN. 

373 ii. .J — Arbitrators are com* 

petent to determine pointe of law os 
well as questions of the construction 
of an agreement. It is erroneous to 
apply English decisions subsequent to 
the Kugllsn Arbn. Act of 1889, without 

J uallfl cation, to oases of stay under the 
udian Arbn. Act, 1899. ITie prinolnies 
of decirlons in England which, since 
the English Arbn. Act of 1889, 
make the ots. there reluctant to stay 
tbe suit where the main point In dispute 


is a question of law, because such a 
question must ultimately return by 
way of a case stated to the ct, for 
decision, should not be applied for 
refusing a stay under Indian Arbn. 
Act, 1899, B. 19. — Ranbk Gunoe Goad 
Assocn., Ltd. v, Tata Iron & Steel 
Co., Ltd. (1928). I. L. R. 63 Bom. 
271.— IND. 

878 iiL .1— Deslaubiers v, Him- 

MELMAN Shipping Co. (N.«S.), [1929] 2 
D. L. R. 360.— CAN. 

374 lii. .] — An important ques- 
tion 01 law being Involved, the ct. In 
the exercise of its discretion, refused 
bo stay the action. — Richardson v. 
Army, Navy & General Assurance 
Assoon., Ltd., T1924] 2 I. R. 9G. — IR. 

374 iv. .1 — ^Anglo-Persian Oil 

Co., Ltd. (Madras) v, Panohapakesa 
A fTAR (1923), 1. L. R. 47 Mad. 164.— 

IND. 

sk. Fundamental qt^iesHona of law,] 
— On motion by defts. to stay the pro- 
ceedings, & to refer the matters In 
dispute to defts.* surveyor: — Held: 
fundamental questions of law were 
Involved which should be tried In an 
action. Motion refused. — Hoao v, 
Bblpaeit Corpn., 11919] 2 I. R. 305.— 


PART 1. SECT. 10, SUB-SECT. 6.— E 

876 Vi . . J — In an action for specific 

performance of a contract, deft, applied 
for stay of proceedings under an arbn. 
clause : — Held : the dispute going to 
the making of the contract was not 
within the arbn. clause, & stay refused. 
— McIntosh v, Laypield, [1919] 1 
W. W. R. 690.— CAN. 

876 vii. .] — On a motion by 

defts. to stay proceedings Sc to refer 
the matters in dispute to arbn. : — 
Held : the matters In dispute were 
outside the arbn. clause, Sc motion 
refused. — Hogg v. Belfast Oortn., 
11919] 2 I. R. 305.— IR. 

3881 a. .] — The cts. should be 

reluctant to permit an appeal to them 
by one of the parties to an agreement 
to refer questions that may arise 
between them to a domestic forum 
rather than the ordinary cts., when the 
agreement Is couched in wide terms.— 
Stokes -Stephens Oil Co. ». Mo- 
Naught, fl9181 2 W. W. R. 124.— 
CAN. 

883 i b. .1 — Johnson v, Herron 

Cartage Co.. (1981] 2 D. L, R. 900*— 

CAN. 
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VoL n.— Arbitiatioii. Cases ^1— 565a. 


891. Add, AnnataMon : — Retd. Metropolitan Tun- 
nel & Public Works v, L. ®lec. By., [1926] 
Ch. 371. 

397, Add. Annotation : — Consd. Mundy v. Butter- 
ley Co., [1932] 2 Ch. 227. 

400. Add. Annotation : — Reid. Metropolitan Tun- 
nel Sc, Public Works v. L. Elec. By., [1926] Ch. 
371. 

402a. Summons for discovery.] — A party to a 
written contract containing an agreement to 
refer disputes to arbn. was sued for breach 
of the contract. He was unaware that the 
contract contained an agreement to refer. 
Pltfs. in the action took out a summons for 
discovery. Deft, asked for discovery also, 
Sc an order for mutual discovery was made. 
He then became aware of the agreement to 
refer & applied for a stay of proceedings in 
the action : — Held : he had taken a step in 
. the proceedings within the Act of 1889, s. 4, 
Sc therefore was not entitled to a stay. — 
Parkbii, Gaines Sc Co. v. Turpin, [1918] 1 
K. B. 358 ; 87 L. J. K. B. 357 ; 118 L. T. 
346 ; 62 Sol. Jo. 331, D. C. 

407. Add.. Annotation : — Refd. Mundy v. Butterley 
Co., [1932] 2 Ch. 227. 

408a, Granting of Oat — Petition of right.] — 
Anglo-Newpounuiand Development Co. 
V. B., No. 3 1 6a, ante. 

424. Add. Annotations /“Refd. Maclean v. Workers* 
Union, [1939] 1 Ch. 602 ; Offer v. Minister of 
Health, [1936] 1 K. B, 40. 

466. Add. Annotation : — ^Apld. Cipriani v. Burnett, 
[1933] A, 0. 83. 

472, Add. Annotation : — Consd. Simbro Trading 
Co. V. PoBograph (Parent) Corpn., [1929] 2 
K. B. 266. 

498. Add. Annotation : — Refd. Simbro Trading Co. 
V. Posograph (Parent) Corpn., [1929] 2 K. B. 
266. 

503. Add. Annotation : — Refd. Re Cogstad & New- 
sum, [1921] 1 K. B. 87. 

523. Add. Annotation: — Apprvd. Simbro Trading 
Co. V, Posograph (Parent) Corpn., [1929] 
2 K. B. 266. 


A. By Death (p. 393). 

See, now. Arbitration Act, 1934 (c. 14), s. 1. 

523a. Appeal from refusal to revoke.] — An 
appeal from a judge at chambers refusing to 
revoke a submission to arbn. is in a matter 
of practice Sc procedure Sc therefore lies to 
the Ct. of Appeal Sc not to a Div. Ct, — 
Simbro Trading Co. v. Posograph (Parent) 
Corpn., [1929] 2 K. B. 266 ; 98 L. J. K. B. 
631 i 141 L. T. 396 ; 78 Sol. Jo. 384, 0. A. 

548. Add. Annotation : — Refd. Woodrow v. 
Trawlers (White Sea Sc Grimsby), Ltd., 
[1930] 1 K. B. 176. 

C. By Bankruptcy (p. 397). 

See, now. Arbitration Act, 1934 (c. 14), s. 2- 

565. After this case, following ** D. By Lunacy . — 
See case infra,'' add as follows : — 

E. Other Cases. 

565a. ^Frustration of adventure — Charterparty con- 
taining arbitration clause.] — Reaps, agreed 
to place their steamship at the disposal of 
applts. on Mar. 1, 1917, Sc applts. agreed to 
employ her on specified terms for ten months 
from the date when she was delivered to 
them. The charterparty contained a clause 
by which all disputes arising out of the con- 
tract were submitted to arbn. The ship was 
requisitioned by the Govt, before Mar. 1, 
1917, & was not released until Feb. 1919. 
Applts. then refused to take delivery of her. 
An arbitrator awarded resps. damages for 
breach of contract, Sc they brought an action 
upon the award : — Held : there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole con- 
tract, including the submission to arbn., Sc 
the contract being executory the arbitrator 
had not jurisdiction. — Hirji Mulji v. Oheong 
Yue S.S. Co., [1926] A. C. 497 ; 95 L. J. P. C. 
121 ; 134 L. T. 737 ; 42 T. L. B. 859 ; 31 
Com. Cas. 199 ; 17 Asp. M. L. C. 8, P. C. 

Anmjtations : — Distd. De la Garde v. Worenop (1927), 96 L. J. 
Ch. 446. Refd. Stevens 8c Sons v. Timber & General 
Mutual Accident Insurance Assocn., Ltd. (1033), 102 
L, J. K. B. 337 ; Maritime National Fish, Ltd. v. Ocean 
Trawlers, Ltd., [1935 J A. O. 524. 


PART I. SECT. 10, SUB-SECT. 7. 

ftl. After appearance.] — An applica- 
tion must be made after appearance, 
& where appearance Is not requisite 
the application may be made at any 
time before taking any other step in 
the proceedings. — Harrison, kto. v. 
Crespin, [1921] V. L. R. 643.~-AUS, 

• i. .1 — The application for a 

stay is too late if m^e after delivery 
of the defence. — Brand v. National 
Life Assurance Co. of Canada, 
[1918] 3 W. W. R. 858.— CAN. 

fl. .1 — An application for stay 

of proceedings before deft, has hied 
Ills written statement or taken any 
other step In the suit does not con- 
stitute taking a step In the pro- 
ceedings wltmn Arbn. Act, s. 19, so 
as to operate as a bar.— Joylall & Co. 
V. Qopiham Bhotica (1920), I. L, R. 
47 Calc. 611.— IND, 

396 I. Summons for particulars.] — A 
demand for particulars & an extension 
of tlmo for defence oonstituto a step 
in the proceeding.**— D uffeRin Pav 
iNO Co., Ltd. v. G. A. Fuller Co. of 
Canada, Ltd., [19353 1 D. L. R. 538 ,* 
O. E. 21.— CAk. 

8961. Security for ooste.] — Defts. 
were held to be precluded from moving 
for ap order staying proceedings in an 
action, by having previot^ly issued 6l 


served an order for security for costs. — 
Heistein & Sons r. Polson Iron 
Works, Ltd., (1920146 O. L. R. 285.— 
CAN. 

398 1, Summons for directions . ) — 
If a party on a summons for directions 
takes objection, this is a step In the 
action ** & prevents him applying for 
a stay of the action, although he may 
say at tlie time he Intends to apply 
for a stay. — Booklet v. Queen In 
SURANCE Co.. [19233 3 D. L. R. 163.— 
CAN, 

«n. Application for adjournment .] — 
Held : the more application for an 
adjournment of the summons was not 
a ** step in the proceedings ’* sufficient 
in Itself to disentitle the lessors to 
apply to have the matters in dispute 
roforred to arbn. — 0*SHAuanNE88Y v. 
Quick Service Stations, Ltd., [1928J 
V. L. R. 405 ; 49 A. L. T. 279.— AUS. 


PART I. SECT. 12, SUB-SECT. 1. 

429 ii. For “ 6 1. O. L. R. 604,** read 
'*1. R. 6 C. L. 604.’* 

PART 1. SECT. 12, SUB-SECT. 2. 

441 i. Poicers <£• duty of court .] — An 
arbn. as to the value of property 
became abortive because of the failure 
of the persons appointed to act as 
arbitrators to agree : — Held : It was 
the duty of the ct. in working out a 
contract which provided for such 
arbn. to receive evidence of such value 
& to decide the question. — O ai^ary 
C mr V. Blot^ [19263 3 D. h. K. 1165 ; 
1925] 3 W. W. R. 225.— CAN. 

sn. Award set aside — Agreement to 
refer not exhausted ,] — An arbn.. ending 
in an award which is set aside as being 
invalid* la on abortive arbn., & the 
iment to refer is not exhausted 


PART I. SECT. 11* 

417 lU. .] — The ct. has no 

Jurisdlotion to restrain a deft, from 
beginning arbn. procoedings outside 
the agreement to refer, however futile 
& annoying they may be, — Ramdas 
Khatan & Co. V. Atlas Mills Co. 
(1930), L L. R, 65 Bom. 659.— IND, 
424 viU. For ” Bbllor Young or 
Fakrbll r. arnott *• read “ Bell 
OB Young ob Fabris^ v. Abnott.** 
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»ART I. SECT. 13, SUB-SECT. 1,— B. 

4^4 Sulrtnission hy Crown in 

iphi of Dominion .] — Ontario Arbn, 
LCt, 8. 5, making a submlaslon to arbn. 
-revocable except by leave of the ot., 
008 not apply to a submission hy the 
irown in right of the Dominion. — 
fAUTHiER V. R. CJ. R, 

76 ; 40 D. L. R. 353,— ^AN. 



Cases S84— 630a. Ekolish and Empieb! Digest Supplement. 


Part II. — The Arbitrators and Umpire 


584. Add, Annotation: — Ae to (1) H^ld. Oil Pro- 
ducts Trading Co. v, Soci^t^ Anonyme Soci^td 
de Gestion jD'Entreprises Coloniales (1934), 
160 L. T. 476. 

618a. Necessity for notice to parties.] — contract 
for the sale of goods was entered into sub- 
ject to the customary terms & conditions & 
subject to the rules & regulations of the 
London Metal Exchange, in so far as these 
rules regulations d(» not conflict with the 
provisions of this contract*” A dispute hav- 
ing arisen, the matter was referred to two 
arbitrators, .who formed the view that it was 
necessary to appoint a third. The appoint- 
ment of th(* third arbitrator was made with- 
out any communication to the parties^ who 
became aware of it only upon receiving the 
award. The rules of the London Metal 
Exchange provide that arbitmtors may, after 
giving notice of their appointment, proceed 
in the absence of (dther or both parties. The 
award was sought to be set aside, because no 
notice of the apijointment of the third arbi- 
trat^or was given to the parties, & it was 
argued against this contention that the third 
ai'bitrator was, by virtue of the Arim. Act, 
1934 (c. 14), s. 4 (1), an umpire, <fc there was 
a custom for arbitrators to appoint an umpire 
without any notice to the parties to the 
arbn, : — Held : the practice of appointing an 
umpire or of his acting in the arbn. without 
notice to tlie paities could not bind the 
parties in the })i‘escnt case, as it was wholly 
inconsistent with the rules <3f the London 
Metal Exchange . — Re Arbitoation bkewben 
Eritish Metal CX>rpn., Ltd. & Ludi.ow 
Bros. (1913), Ltd., [1937J 4 All E. K. 154. 

B, Under Arhitration Act, 1889 (c, 49), a, 5. 
626a. Who may apply — Only party to submission.] 
— A deed of partnership provided that each 
original partner could, by will or codicil, 
nominate a qualified person as a new general 
partner ; that the amnission to the partner- 
ship was to be subject to the consent, not to 
be unreasonably withheld, of the geneml 
partners ; & that a general partner or the 
qualified nominee, if of opinion that the 
consent to admission had been unreasonably 
withheld, could require the matter to be 
referred to arbn. An original partner 
nominated by will F., a qualified person, as 
a new general partner. After the de.ath of 


the nomimXot the general partners refused 
to admit F. into the partnership. F. made 
an application under Ajfbn. Act, 1889, s. 6, 
asking that some fit & proper person might 
be appointed to act as arbitrator 
only a pairty to^tbe submission could make 
an application tinder sect, 6, A; F, was not 
^ I a party . — He FRAimmr A T 
ARtBITRATION, [1929] 1 Oh. 238 ; 98 L. J. Oh. 
101 ; 140 L. T. 403. 


627. After this case insert, “ SeCf now. Administra- 
tion of Justice Act, 1920 (c. 81), s. 16.'* 

629. Add. Annotaiion : — A a to (3) Blstd. He 
Bjornstad A Ouse Shipping Co., [1924} 2 
K. B. 673. 

629a. — — Diseretion of court to refuse to appoint 
except upon terms.] — On an application 
under the Act of 1889, s. 6, to appoint an 
arbitrator the ct. has a discretion A may 
in a proper case refuse to make an appoint- 
ment except upon terms. 

A contract between British shipbuilders A 
foreign shipowners for the building A pur- 
chase of certain ships contained a clause 
referring disputes A differences to the de- 
cision of a single arbitrator In accordance 
with the Arbn. Act. Disputes having arisen 
the foreign firm duly gave notice to the British 
shipbuilders to appoint an arbitrator, A, on 
their refusal to do so, applied to the ct. under 
sect. 6 of the Act to appoint an arbitrator : — 
Held : In the case of an application for arbn. 
by a foreigner residing out of the jurisdiction 
the ct. had an absolute discretion in assenting 
to or refusing the application, A in the former 
case the ct. could attach any reasonable 
condition, such as making an order for 
security for the costs of the proceedings, to 
the granting of the application, — He BJoiiN- 
STAD A Ouse Shipping Co., [1924] 2 K. B. 
673 ; nom. Bjornstad v, Ovbe Shipping 
Co., 93 L, J. K. B. 977 ; 131 L. T. 663 j 40 
T. L. R. 636 j 68 Sol. Jo. 754 ; 80 Com. Gas. 
14, C. A. 

630. Add. Annotaiiom <o (1) FoUd. Richard- 

sons A Bradley v. Bernhard, [1925] 2 K. B. 
121. £xpld. Simbro Trading Oo. v. Poso* 
graph (Parent) Oorpn., [1029] ,2 K. B. 266, 

630a. — ' — .] — A contract for the sale 

of good© wM entered into between B., the 


PART U. SECT. 1. SUB-SECT. 1. 

679 x a. Fino V. Soern 

AmuoAM' Eailwats & Habboubs 
(1997). 48 N. h. R. 369.--S. AF. 

679 xU ft. ‘.J — Swanson v. 

Board of Lakd A works, 119281 

V. lTb. 288 j 49 A. t. T. 217 ; 

“ R. 


(P.’ iC, t);U9271 2 i>. I-* ^ 61.— CAN. 


iamable .] — ^Whefe an agrreement wltb 
an incorporated ohib provides that it 
shall be compensated for damage from 
the acts which the agreoment anthorises 
the other party to perform. It is not 
open to each party to objeot that 
notice of the appointment, in piirenanoe 
of the agreement, of the oInb*8 arbitra- 
tor is not properly stoed. — Be Winni- 
peg Golf Club v. Hutchings (Man.), 

4 B. h. R. 1188; [19261 3 

R. 443,— UAN. 


PART W. SECT. 1# SUS^ttCT^ 2.— A. 

n. Add as follows : — Beesd. n&M>, 
iNVERNiosis By. a Coal 00. e. McZfiAAo 
(1906), 37 S. C. R. m.— CAli. ' 

o i. Objection io^Whether matn^ 


PART II. SECT. 1, SUB-SECT. 

yii. — ■ — — .) — motion to ap- 
point an arbitrator under s, 8 of the 
above Act on the refusal of the mnni- 
ctpallty to appoint its arbitrator, 
: on the ground of lack of jnris* 

82 


diction.-— G old v. South 
11918] S W. W. R. . 

See. also. Vol. XI.» p. 409, case n. 


BAHT 11. SECT. 1, SUB-SECT. 4. 

618 I. Time fdr ap'poiMnwni.}^ 
Stnod of Hubon V. Ferguson (1924). 
66 O. L. R. 161.— CAN. 
sn. nmm_ 4»v notice 

(19801 8 f). b/R. 672.— OAR. 

PART H. SECT. U SUB-SECt. 6, 
io. Oriointa nominee tneapetbte bf 
acting,] — A party to on atbn. has power 
to appoint another arbitrator in 
of a first who has rendered Jiimeej^ 
tneapabio of actihg,^i^ 

B»OTHIB»9 A OlTY OF VtOTORU Cd»FN 
(1917). 24 B. a R. r L— CAN. 



VoL IL— ArbHxatioD. (^UM 68ear-817a. 


seller, ^ E., who, so far as appeared from the 
contract, were the buyers. The contract 
contained an arbn. clatise. Ihe goods de- 
livered In pursuance of the contract were 
despatched to a foreign firm, who complained 
of their quality. Thereupon the foreign' 
^noa & who said they had merely acted 
aa agents for that irm, claimed to have the 
difipute as to the quality of the goods sub- 
mitted to arbn. B., while willing to go to 
arbn. as between htoself & E., refused to 
assent to an arbn. to which the foreign hrm 
were parties, maintaining that he had sold 
to E. as principals. B. Sc the foreign firm 
then took out a summons for the appointment 
of an arbitrator pursuant to the Act of 1889, 
B. 6 Held ; it being in dispute whether 
there was a submission between B. on the 
one hand & K. & the foreign firm on the 
other, there was no ** matter ” pending in 
the High Ct. as between those parties ; 
therefore an appeal from an order for the 
appointment of an arbitrator was not in a 
matter of practice & procedure witjuin K. B. C. 
Ord. 64, r. 23, consequently, it lay not to 
the Ot. of Appeal, but to the Div. Ot. — 


Eiianant>soKfl & Bradley & Oo. t?. Bern- 
Jeiard, [1926] 2 K. B. 121 ; 94 U J. K. B. 
691 ; 138 L. T. 234, D. C. 


Sect. 3.~~TIME FOR APPOINTMENT AND COM- 
MENCEMENT OF UMPIRE’S AUTHORITY (p, 413). 

See, now, Arbitration Act, 1934 (c. 14), s, 6. 

696. Add* Annotation : — Retd. Paterson v, Ardros- 
san Harbour Co. (1926), 19 B. W. O. 0. 621. 

704. Add* Annotation : — Held. BoyaJ Commission 
on Sugar Supply v, Kwik-Hoo-Tong Trading 
Soc. (1922), & T. L. B. 684. 

791. Add* Anmtaiion .•-—Retd, Boynton v. Bichard- 
son (1924), 69 Sol. Jo. 107. 

793. Add* Annotation : — Retd. Wisbech B. C. v. 
Ward (1927), 138 L. T. 308. 

794. Add* Annotations : — As to (1) Consd. Wisbech 
B. D. C. c. Ward (1927), 91 J. P. 200. Refd. 
Brightman v. Tate, [1919] 1 K. B. 463. As 
to (2) FoUd. Boynton v. Bichardson (1924). 
69 Sol. Jo. 107. 


Part 111. — The 

gl6a. Act of 1869, s. 2, Sched. I. (f) — Against 

(5rown—“ Subject to any legal objection.*’] — 

<1) In an arbn. for the determination of 
disputes under a contract between the 
Shipping Container on behalf of His Majesty 
Sc another party, the arbitrators or umpire 
have no jurisdiction under Sched. 1 (/ ), in- 
corporate in sect. 2 of the above Act, or 
otherwise, to require the Shipping Controller 
to make discovery of the documents in his 
possession or power relating to the matters in 
question. (2) In Sched. 1 (/), incorporated 
in sect. 2 of the above Act, the words “ subject 
to any legal objection apply to all the subse- 
quent provisions of the clause, including not 
only the provision that the parties shall pro- 
duce before the arbitrators or umpire aD books, 
etc., within their possession or power, but 
also the provision that the parties shaD “ do 


Hearing. 

aU other things which . . . the arbitrators or 
umpire may require.” — Re SoemT^: Les 
B6T7NI8 Sc ShIPPIKO CON- 
TROLLER, [1921] 3 K. B. 1 ; auh nom* 8oci^:t^j 
Les Affr11:tex7RS Utvms v* Shipping Con- 
troller, 90 L. J. K. B. 812 ; 124 L. T. 727 ; 
37 T. L. R. 460, D. C. 
d 7 inotatim : — A a (2) Befd. Kureell v Timber Operators & 
Contractors, [11)23] 2 K. B. 202. 

Discovery against the Crown generally, see 
Discovery, Vol. XVIII., p, 00. 

817. Add* An7wtaiions : — Consd. R>e Soc. Les Aftrd- 
teurs B<^unis Sc Shipping Conti^oUer, [1921] 
3 K. B. 1 ; Kursell v. Timber Operators & 
Contractors, [1923] 2 K. B. 202, 

817a. Power of arbitrator to order — Refer- 

ence by consent out of court.] — In a reference 
by consent out of ct. under the Act of 1889, 


PART II. SECT. 1, SU&-SECT, S.— C. 

d (p. 408) 1. Vancouver luoor^ra- 

tion S3PENCEB V, CiTT OF VAN- 

OOUVBB (1922), 68 D. L. H. 747 ; 80 
B. C. B. 382 ; 11922] 1 W. W. R. 779.— 

Can* 

d (p. 468 ) il, — — — Coats afappUcth 
lion* J — A Bnpreme Ct. indm in appoint- 
Ingr mx arbitrator is acting as persona 
^siffnata. Sc has. no turtedktion under 
8. 133 (9) of the above Act to award 
costs,— MATTis V* Vanoottv^k (Omr), 
[1917 ] 2 W. W. R. 53.— CAN. 

n 1. *3— B V* HofMEil 

® I>. b. R* m ; 
2 W, W. R. 486 : 88 B. O, R. 
870 ; twsd. fl929l IT - - * 

s C. E. 486.-5iAll, 

9 ih-SouSt 

6v wr»7“i rjrT pra 

^ ArOffroiSW imsapdifis 

. ti i v rw*m v tww to WM 

SfS** flw 


expected to return ; — Heid : the ap- 
pointment of a new arbitrator was 
Justified as the first was •'incapable 
of aotliMj ” within s. 7 of the above Act. 
— Re MoNauoht & Si?dk®»*St®phkn« 
Olt Co. (No. 2). fl918] 3 W. W. R. 337 ; 
43 D, L. R, 7,— CAN, 


sq. AppoirOment on dissolution of com^ 
paiw — irailure of companp to c 
--fie MePSET HYnUAULIC CO. 

[1929] 2 D. L R. 799.— CAN. 


PART II. SECT. 6, SUB-SECT. 4. 

BZ* Action for reitim of excess paid 
— Pat/ment by one cheque to arbitratora 
jointly— Fnrnx ofjudfrment, P—The judg- 
ment should be age^t each deft, for 
the sum received by him in excess of 
the amount to which he was entitled. — 
Canadiak Northkrn nr, Co. v. 
OOSLEY, [1918] 2 W. W. R. 1006 ; 11 
Sask. L. E, 282; 42 D. L. R. 772.— 


PART H. SECT. 5, SUB-SECT. 1. 

sr. Arbitrator a bmristet.] — School 
Distmct St. Bo^ufaob v. MAcnoNALn, 
[1927] 8. D. Jj* R. 7S5.--OAN. 

•V. Jjy statute- — Exclusion by agree- 
rnent.] — Although se«te. 18 & 19 of 
Arbn. Act, R.S.S.. 1930, which Kovem 
the fees of arbitrators, permit the 
exclusion of Scheds. B. Sc O., su<;h 
exclusion must l)e by an agreement in 
writing under sect. 20 : 3c, except as so 
l>rovidod tn sect. 20, the anpheation of 
sects. 18, 19, 20 Sc 84 cannot be ex- 
cluded by agreement h^weei^ the 

PjftqviNcaBJ, {1987] 2 W. W. li* 


PART 11. SECT. 7. 

t (p. 4 31) 1. Eight of court to 

stay action ,] — On an application to 
Stay a stdt instituted in respect of a 
disnate wWoh was previously referred 
to the arbn. of two firentlemcn chosen 
by both parties, but one of whom 
refused to act, it was held by the 
original ot, that the ct. had no power 
to appoint an arbitrator In place of 
the arbitrator who refused & staying 
the suit would lead the parties to an 
infructunus arbn. :—iretd the ct. 
liad such power, but the applloatlon 
for stay should be dismiss^ on tJie 
merits of the case. — G eniBRAL ElecTRWO 
trapino Co. V * Sihmans (Inpia), Ltd. 
(1928), I. L* B. 66 Cfaks, 8r 
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the arbitrator has jurisdiction to order either 
party to make discovery of documents or to 
answer interrogatories on oath, by virtue of 
Sched. 1 ( / ) of the Act. — KuRSELt v. Timber 
Operators &> Contractors, Ltd., [1923] 
2 K. B. 202 ; 92 L. J. K. B. 607 ; J29 L. T. 
21 ; 87 J. P. 79 ; 39 T. L. B. 419 ; 67 Sol. Jo. 
667 ; 28 Com. Gas. 370, D. 0. 

823. After this case add : — 

— See, now, Arbitration Act, 
1934 (c. 14), s. 8 (1), Sched. I. 

830. Add. Annotation : — Hefd. Eicketts v. Gurney 
(1819), 7 Price, 099. 

830a. .] — On an application to the Ot. 

of Bxch. on the same facts as set out in 
No. 830: — Held: the party was privileged 
during the journey, including his stay at 
Clifton, on the ground of the deviation being 
for a necessary purpose, & the delay no more 
than reasonable for the accomplishment of 
it. — Ricketts v. Gurney (1819), 7 Price, 
699 ; 1 Chit. 682 ; 146 E. R. 1106. 

Annotation: — Refd. Spencer v. Newton (1837). 1 Nev. & 
P. K. B. 818. 

836. Add. Annotations : — Refd. A.-G. for Manitoba 
V. Kelly, [1922] 1 A. C. 268; Kelantan 
Government v. Buff Development Co., [1923] 
A. C. 395, 

836. Add. Annotation : — Consd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 

840. Add. Annotation : — Refd. R. v. Sullivan, 
[1923] 1 K. B. 47; R. r. Harris, [1927] 2 
K. B, 687 

841a. Whether entitled to act as advocate for party 
appointing him.] — An arbitrator appointed 
to act for one of the parties to a commercial 
dispute is not justified in taking up the 
position of an advocate for the party appoint- 
ing him, but should act impartially. — R opp 
V. British & French Chemical Manufac- 
turing Co. & Gibson, [1918] 2 K. B, 677 ; 
87 L. J. K. B. 996 j 119 L. T. 436 ; 34 T. L. By. 
485 ; 62 Sol. Jo. 620, C. A. 

841b. .] — Prencjh Government v. Tsuru- 

SHiMA Maru (Owners), No. 1022a, posL 

862. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

874. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 


888a. Agreement to dispense with 

notice.V-PRENOH Government v. Tsuru- 
8HIMA Maru (OwNBXts), No. 1022a, post. 

905a. Award sent back for amendment. 

Where an award is sent back to the aj*bi- 
trator to be amended, he is not bound to give 
the parties notice to attend him thereon. — 
Howett V. Clements, Clements v. Howett 
(1846), 1 C. B. 128 ; 135 B. R. 485 ; previous 
proceedings (1844), 7 Man. & G. 1044. 

Anrwkdion : — Consd. Davlos v. Pratt (1865), 17 0. B. 183. 

906. Add. Annotations : — As to (1) Apprvd. 66 
Folld. Oppenheim v. Mahomed Haneef, 
1922] 1 A. C. 482. Refd. Scrimaglio v. 

Thomett & Pehr (1924), 131 L. T. 174. 
As to (2) Apprvd. & Folld. Oppenheim v. 
Mahomed Haneef, [1922] 1 A. C. 482. Refd. 
Scrimaglio v. Tbornett & Pehr (1924), 131 
L. T. 174. 

989. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

941, Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

943. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

949a. .] — An arbitrator appointed under 

Agricultural Holdings Act, 1908 (c. 28), for 
the purpose of determining claims & com- 
pensation payable in respect of {inter alia) 
certain fixtures, hay & straw left by the 
tenant on his farms, & hay & straw removed 
by him after the determination of the tenancy, 
held two sittings & then gave notice that he 
had been waiting to be supplied with informa- 
tion as to the hay & straw sold off & warned 
the parties that if it was not supplied 
promptly he would have to hold another 
sitting. After an interval of less than a 
fortnight he gave further notice that he would 
go to the farms on a specified date to value 
the hay & straw & to receive an account of 
the hay & straw removed.” The tenant not 
having such an account ready & thinking that 
the only question to be dealt with was a 
valuation of the stacks of hay & straw 
remaining on the farm did not attend by 
himself or his representative, but his foreman 
was present to point out & give information 


PART III. SECT. 2, SUB-SECT. 1. 

836 vi. .] — In a mercantile 

reference to arbn., it is an implied term 
of the contract that the arbitrators 
must decide the dispute according to 
the existing law of contract, & that 
every defence which would have been 
open in a ct. of law. Including limitation, 
con be raised, unless that defence has 
been excluded by agreement of the 
parties. — RAMDwr Ramkissendass v. 
E. D. Sassoon & Co. (192»), I. L. R. 
66 Cole. 1048.— IND. 

PART HI. SECT. 2, SUB-SECT. 2, 

t i. .1 — Ee SitfiTH Sc PnYMPTON 

(Township) (1886), 12 O. R. 20. — CAN. 

PART III. SECT. 2, SUB-SECT. 4. 

883 ili. .1 — There is no 

statutory rule that if an arbitrator pro- 
ceeds ex parte without giving notice of 
his intention to proceed in that man- 
ner, the award made by him must be 
set aside. — U daichand Panna Lall 
o. Dbbibux Jkwanbam (1920), I. L, R. 
47 Oalo. 961*— na>. 


PART HI. SECT. 2, SUB-SECT. 8.— A. 

f i, .J—Aii arbitrator can- 

decide the case submitted to him 
on his own knowledge & without 
taking evidence, unless the terms of the 
reference especially permit him to do 
so, — Laohmi Narain V. Shbonath 
Ponds (1919), I. L. R. 42 All. 186.— 
IND. 

P i, .1 — ^In an agrloultural 

refei'enoe when the general question 
submitted was a matter depending 
upon opinion: — Held: the oversman, 
himself a farmer & skilled valuer, was 
able to form a Just Sc conscientious 
opinion without the necessity of hear- 
ing evidence. — Flktohbb v. Eobkbt- 
bon (1919). 56 Sc. L. R. 305 ; [1919] 
1 S. L. T. 260.— SCOT. 

PART HI. SECT. 2, SUB-SECT. 8.— B. 

938 V. .1 — ^An award was set 

aside for the taking of evidence by the 
arbitrator in the absence of the other 
arbitrators & of one of the parties. — 
Re Snider Sc Miller’s Arbitration, 
[19241 4 D. L. R. 813 ; 3 W. W. R. 
226.— CAN. 


93g vi. . ]— One of the parties 

to an arbn. sought reduction of the 
arbiter's award on the groxmd that 
the arbiter had examined witnesses 
without that party being present or 
being represented ; — Held : as the 
arbiter had decided the question In 
that party’s favour, he had suffered 
no Injustice, & reduction refused. — 
Black v, Williams & Co. (Wishaw), 
Ltd.. [1924] S. C. (H. L.) 22.— SCOT. 

988 vii. .] — An arbitrator heard 

evidence from one party in the absence 
of his opponent, &; also took evidence 
in the absence of both parties. The 
award was consequently set aside by 
the ct. — Burns h. Burne (1922), 43 
N. L. R. 4Cl,-^5. AF, 

938 vill. By empire.] — Arbitra- 
tors having differed, the matter was 
submitted to an umpire, who made 
inquiries in the absence of deft., but 
denied that he had recorded any evi- 
dence at the time : — Held ; in making 
these inquiries the umpire was guilty 
of misoonduot. — A bdul Hamid v. Mu- 
hammad Aezal (1927), I. li. R. 8 
Lah. 329.--4ND. 
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about the ataoks on the f uims. While there 
the arbitrator, besides raluiug the stacks, 
questloiked the foreman as to the hay straw 
removed. Immediately afterwards he closed 
the hearing & made an award in which he 
dealt with the claim lor hay & straw removed 
on the basis of the foreman’s evidence, which 
had not been tendered by either party, & was 
taken in the presence only of the landlord’s 
representative. He did not deal with the 
question of the fixtures, but purported to 
reserve power to deal with them, if reqxiired ; 
— Held : the award must be set aside as the 
arbitrator had been gt^ty of legal misconduct 
in taking evidence in the absence of, & 
without previous notice to, the tenant. — 
Re O’OoNOR & WHiTi*aw’s Arbitration 
(1919), 88 L. J. K. B. 124=2, O. A. 

— .] — In an arbn. between sellers & buyer 
arising out of the rejection by the latter of 
certain goods which he alleged did not 
correspond to the contract description, the 
arbitrators heard the evidence of each of the 
parties in the absence of the other. 3Sio 
objection was made at the time to this pro- 
cedure. An award having been made in 
favour of the sellers, the buyer moved to set 
it aside : — Heldj the award must be set 
aside, as the arbitrators had acted im- 
properly in hearing the evidence on behalf 
of one party in the absence of the other. — 
Ramsdbn (W.) Co. v. Jacobs, [1922] 1 
K. B. 640 ; 91 L. J. K. B. 432 ; 120 L. T. 
409 ; 26 Com. Oas. 287, D. 0. 

949c. Evidence Immaterial.] — It is mis- 

conduct which may justify the setting aside 
of an award if the arbitrators hear evidence 
in the absence of the parties, even though the 
evidence so received is immaterial. It makes 
no difference that the arbitrators could not 
properly have made any other award than 
that which they did make, & it is quite im- 
material whether the evidence wrongly 
admitted helped the arbitrators to a right 
conclusion or a wrong conclusion, & the ct, 
cannot inquire to what extent their minds 
were affected by such evidence. — Royal 
Commission on Sugar Supply v, Kwik- 
Hoo-Tong Trading Society (1922), 38 
T. L. R. 684, B. 0. ; ayhsemieni proceedings^ 
sub mm. Kwik-Hoo-Tong Trading Society 
V. Royal Commission on Sugar Supply 
(1923), 129 L. T, 500. 

952. Add. AnmiaUon : — ^Reld« Royal Commission 
on Sugar Supply t;. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

966. Add. Annotation ►* — Retd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), §8 T. L. E. 684. 

966, Add. Annotation : — Refd. Royal Ckynunission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 88 T, Lu R. 684. 


980. Add. Annotations : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684 ; Mercer tJ. Reid 
(1931), 47 T. L. R. 574. 

962a. — ^ Small reduction of amount payable — 
-—Award ut>held.] — ^Mercer v. Reid (1931), 
47 T. L. R. 574 ; 75 Sol. Jo. 589, D. C. ; 
affd., 48 T. L. R. 33, O. A. 

968. Add. Annotation : — ^Reld* Mercer Reid 
(1931), 47 T. L. E. 674. 

964. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), §8 T. L. R. 684. 

969. Add. Annotation : — Folld. Caven v, Canadian 
Ry. (1925), 133 L. T. 774. 

1000. Add. Annotation : — Refd. Kursell v. Timber 
Operators & Contractors, [1923] 2 K. B. 
202 . 

1022a. .] — In commercial arbns. 

the practice is that, unless the parties give 
notice that they desire to attend personally 
or by their solr. or counsel^ the arbitrators 
present the evidence arguments to the 
umpire & have full power to act as advocates. 
In an arbn. on a charterparty the umpire 
without hearing the parties m^e his award 
on the case as presented by the arbitrators. 
On a motion to set aside the award on the 
ground of misconduct by the umpire : — 
Held : there was no evidence of misconduct 
by the umpire, A; the motion failed. 

In arbn. proceedings prirrid facie the com- 
mon law rule applies that the parties should 
have notice of the proceedings so that they 
could attend them, if desirous of so doing, 
& the only way in which the rule con be 
departed Jfrom is by agreement, & the ct. 
would give effect to their agreement (Atkin, 
L.J.). — French Government v. Tsuru- 
BHiMA Maru (Owners) (1921), 37 T. L. R. 
961, 0. A. 

Annotation: — Befd. Bourgeois r. Weddell, [1924] 1 K. B. 

539. 

1028a. Right to caU arbitrator as witness.] — A 

dispute arose between the buyer sellers of 
a quantity of meat as to its quality. The 
buyer sent K. to inspect &; report upon the 
meat. The dispute having been referred to 
arbn., the buyer appointed K. as his 
arbitrator. The arbitrators having failed 
to agree upon their award the matter was 
referred to an umpire, & the buyer then 
proposed to call K. as a witness before the 
umpire to prove the state of the meat. The 
sellers objected to the competency of K. as 
a witness on tne general principle that an 
arbitrator was disqualified from giving evi- 
dence In the arbn. proceedings ; — Held : as 
it was a commercial arbn. K. was not dis- 
qualified from giving evidence before the 
umpire, notwithstanding that he had acted 


959 V. .] — An award was set 

aside because, in oonsideTing the same 
after the hearing, an arbitrator, la the 
absence of without notice to the 
parUes, interviewed 6c got information 
from one who had been a witness on 
the hearlng.-T-i2e YcrJcoifr Gold Co. 
6c Morisau, [19211 1 W. W, B. 760 ; 
67 D. L. B. * 

959^, .1 — Where the arbitrator 

had taken evidence in the aheenoe of 
tooth paqrt^ the award 

^ a«ide.---BuBNs e. Bujwk 
48 I?. L. B. 46I.---6. AF, 


PART lU. SECT. 2, SUB-SECT. S.--C. 

968 X. 8. P . Latham v. Fosdbb's 
Australian Fibres, Ltd., 

V. li. B. 427.— AUS. 


PART m. SECT. 2, 6U&-8ECT. 

975 IToiorr.]— The award 

in question herein was also objected to 
on the ground that the arbitrators 
permitted expert testimony tc be given 
on beh^ of one of the parties by more 
than throe expert witnesses, contrary 
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0 Manitoba Evidence Act, 8. 7 

1 eta : It was not ehow*n that more 
han th eo witnesses called by said 
tarty were experts ; Sc even it more 

three of tbeni wore experts the 
ther party bv falling to object to their 
vldenoe at the hearing & by bimHolf 
ailing more than three experts had 
waived the right to raise the obj^tlon. 

AVin.vipkg Golf Cj.ub & HUTCH- 
ES, [1928] 3 D. L. li. 522 ; [1928] 
W. W. R. 224 ; 37 Man. L. R. 341.— 
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as ai‘bitratx>r. — BouBaEOis v, Wkddeix & 
Oo., [1924] 1 K. B, 639 ; 93 L. J. K. B. 232 ; 
130 L. T. 635 ; 40 T. L. R. 261 ; 68 Sol. Jo. 
421 ; 29 Com. Oas. 162 ; 88 J. P. Jo. 26, D. 0. 

Sub-sect. 1 (p. 466). — Statement oe Special 
Case dtoing Refebence. 

Arbitration Act. 1889, s. 19, is now replaced 
by^S.C.J. (Consolidation) Act, 1926 (c. 49), 
• 8. 94. 

1034. AM* Annoiation : — Retd. Re Cogstad & 
Newsum, [1921] 1 K. B. 87. 

1035. AM* Annoiation : — Reid. Czamikow v* Roth, 
Schmidt (1922), 127 L. T. 824. 

1036. AM* Annotation : — Refd. Czamikow v* Roth, 
Schmidt (1922), 127 L. T. 824. 

1036a. .1 — A contract for the sale 

of sugar provided that the contract was 
subject to the rules of the Refined Sugar 
Assocn. The rules required that all members 
of the assocn. making contracts subject to 
those rules should refer any disputes arising 
out of such contracts, including any (Questions 
of law, to the arbn. of the council of the 
assocn. ; & by r. 19 ; “ Neither buyer, seller, 
trustee in bkpcy., nor any other person as 
aforesaid shall require, nor shall they apply 
to the ct. to require, any arbitrators to state 
in the form of a special case for the opinion 
of the ct. any question of law arising in the 
reference, but such question of law shall be 
determined in the arbn. in manner herein 
directed.” A dispute between the buyers & 
sellers was referred to the arbn. of the 
council. The buyers requested the arbitra- 
tors either to state their award in the form of 
a special case under the Act of 1889. s. 7, or 
alternatively to state a case for the opinion 
of the ct, under sect. 19 upon certain points 
of law arising in the reference, or to give them 
an opportunity of applying to the ct. for an 
order directing them to state a case. The 
arbitrators, thinking themselves precluded 
by r. 19, refused to comply with that request, 
& made their award without giving the buyers 
an opportunity of applying to the ct. for an 
order. The buyers move to set aside the 
award on the ground of misconduct of the 
arbitrators in so refusi^ : — Held : r. 19 & 
the agreement embodying it were contrary 
to public policy & invalid, as involving an 
ouster of the statutory jurisdiction of the 
cts. imder tlie Arbn. Act, & the award must 
be set aside. — Cs^arnikow v* Roth, Schmidt 
& Co., [1922] 2 K. B. 478 ; 92 L. J. K. B. 81 ; 
127 L. T. 824 ; 38 T, L. R. 797 ; 28 Com. 
Gas. 29, C. A. 

1037. Add* AnnoiaiioTus : — Refd. Buerger v* Bar- 
nett (1919), 89 L. J. K. B. 161 ; Ossamikow 
t?. Roth, Schmidt, [1922] 2 K. B, 478. 

1039a« Well-defined question of law must be 

formulated.] — An arbitrator should not state 
a special case except upon some well-defined 
qu^ione of law & ^ouJd insist that the party 


asking him to state a case should formulate 
the questions upon which he desires it to be 
stated. It is improper for an arbitrator to 
state a case merely asking gener^y for the 
opinion of the ct. on any questions of law 
involved. — Williams v* Manissaijan Fr^rbs 
(1923), 29 Com. Oas. 42, C. A. 

Annoicttion : — Held. Porto flno Tank Bteamer Owners v. 

Berlin Deruoaptha (1U34), 39 Oom. Gas. 330. 

1047. AM. Annotation : — Refd. Czamikow v, Roth, 
Schmidt (1922), 127 L. T. 824. 

1049. AM* Citation :^On appeal, [1914] 1 Oh. 

- 300. C. A. 

1051a. Application to stay proceedings — 

Until security lor costs given.] — The Govt, of 
an independent State made with a co. a 
contract containing an arbn. clause. An 
arbn. took place & was divided into two 
parts, the first being as to whether the Govt, 
had committed a breach of contract. The 
result of this part of the arbn. was that an 
award was given in favour of the co. & the 
Govt, was ordered to pay costs. The second 
part of the arbn. as to the amount of damage 
then began, & when the evidence had been 
closed the Govt, asked the arbitrator to state 
an advisory case for the opinion of the ct., 
but the arbitrator refused to do so. The Govt, 
then issued a summons asking that the 
arbitrator might be ordered to state a case, 
& thereupon the co., applied that all further 
proceedings might be stayed until the Govt 
(1) had paid the costs which it had been 
ordered to pay, & (2) had given security to 
answjer the coats of the matter & of the 
arbn. : — Held : so far as concerned the 
summons for a case to be stated the Govt, 
was in the position of a pltf., it could not 
rely on its foreign sovereignty, & being out 
of the jurisdiction must give security for the 
costs of the summons, but the rest of the co.’s 
application must stand over to be dealt with 
on the hearing of the summons. — Duff 
Development Co., Ltd. v. Kblantan 
Government (1925), 41 T. L. R. 376 ; suh 
nom* Be Duff Development Co., Ltd. 
Kelantan Government, 69 S. Jo, 491. 

1052. Add* Annotation : — N.F. Simbro Trading Co, 
V* Posograph (Parent) Corpn., [1929] 2 K. B. 
260. 

1053. Add. Annotations : — Consd. Duff Develop- 
ment Co. V* Kelantan Government (1926), 
41 T. L. R. 375. Refd. Northwood v. L. 0, 0. 
(1927), 137 L. T. 49. 

1054. AM. Annotation : — ^Refd. Cogstad v. New- 
sum, [1921] 2 A. 0. 628. 

1055. AM, Annotations : — As (1) Consd. Cogstad 
r. Newsum, [1921] 2 A. 0. 528. As to (2) 
Refd. Cogstad v. Newsum, [1921] 2 A. 0. 628. 

1056. Add* Annotations: — Consd. Northwood v. 
L. C. 0. (1927), 137 L. T. 49. Refd. Manbre 
Saccharine Co. v. Oom Products Co., [1919] 
1 K. B. 198; Cogstad v. Newsum, [1921] 2 
A. 0. 528 ; Duff Development Co. v* Kelantan 
Government (1925), 41 T. L. R, 876. 


" PART lU. SECT. 3, SUB-SECT. 1. 

1034 V. Arbitration Act, R* O., 

191i (e. 66 ).] — A case may bo stated 
by the arbitrators under S. 29 of the 
above Act. — Re Toronto 
Tbdsts OoRpN. & MoCoNsnaY (1918), 
41 O. L. R. 314 ; 18 O. W. N. 281.— 
CAN. 

1084 V i. .1 — An arbitrator Is not 

functus officio until his award has been 


actually made and the power given him 
and the ot. under said sect. 15 of Arbn. 
Act, K. S. A. 1922, to state a case for 
the opinion of the ct. may be exercised 
at any stage of the proceedings,” 
i,e* at any stage before the proceedings 
have come to an end by a completed 
award . — Re Jamieson Construction 
Co., Ltd., & Edmonton City. [1930J 
3 W. W. R. 23 ; 4 D. L. R. 68,— CAN. 
mi. ,1 — A cose stated by arbi- 


trators, under Arbn. Act, R. 3. O., 
1914 ( 0 . 65), 6. 22, for the determination 
of the o^is now to be heard by a Judge 
In the Weekly Ct . — Re McOonkey^s 
Abbitbation (1918), 42 O, L. R. 380; 
14 O. W. N. 31 ; 43 D. L. R. 782.— CAN. 

1056 li. .) — The appeal 

was from the pronouncement of the 
Ot. of Appeal for Ontario, given In 
exercise oi that ot.*8 jurisdiction under 
sect. 26 of Arbn. Act, R. S. 0., 1927, 
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1057. Add, Annotations ;^Consd. Oogstad v, New- 
Bwax, [1921] 2 A, C. 628. Retd. Larrinaga 
V. Soc. Franco-Americaine des Phosphates de 
MeduUa (1922), 92 L. J. K. B. 46. 

1058a4 .] — A special case 

stated by an arbitrator for the opinion of the 
ct. is stated under the Act of 1889« s. 19, or 
s. 7, according as the arbitrator does or does 
not retain jurisdiction in the reference. If 
he retains jurisdiction the case is stated under 
sect. 19, & no appeal lies to the Ot. of Appeal 
from the decision of the High Ct. upon the 
special case ; but if he makes his award 
finally, & retains no further jurisdiction in 
the reference, the case is stated under sect. 7 
& an appeal lies from the decision of the ct. 

By a submission contained in a charter- 
party disputes were referred to two arbitra- 
tors if thev could not agree, to an umpire. 
The umpire stated for the opinion of the High 
Ct. a special case in which he set out the 
facts, decided that there had been a breach 
of the charterparty, & assessed damages for 
the breach. The v award concluded with 
these words : ** The question for the opinion 
of the ct. is whether upon the true construc- 
tion of the charterparty & the facts stated 
by me the decisions at which I have arrived 
are correct in law. If they be correct my 
award is to stand, but if incorrect in any 
particulars I desire that the award may be 
referred back to me for reassessment of the 
damages due in accordance with the decision 
of the ct.** : — Held : this was not a final 
award ; the case was, therefore, stated imder 
sect, 19 & no appeal lay to the Ct. of Appeal. 
— CoGSTAD (0, T.) <fc Co. V. Nbwsum (H.), 
Sons & Co„ [1921 ] 2 A. C, 628 90 L. J. K. B. 

1293 ; 85 J . P. 263 ; 37 T. L. E. 995 ; 19 

L. G. R. 681 ; 27 Com. Caa. 11 ; sub nom. 
Re OoGSTAJD (O. T.) <fc Co, & Newstjm (H.), 
Sons & Co., Ltd., 126 L. T. 66 ; 16 Asp. 

M. L. C. 369, H. L. ; affg. S, 0. stib nom. Re 
Oogstad & Co. & Nbwsum, Sons & Co., 
[1921] 1 K. B. 87, 0. A. ; ^previous proceedings^ 
sub nom. Lord (Owners) v. Nbwsum, Sons 
& Co., Ltd., [1920] 1 K. B, 846. 

Annotation : — ^Expld. A Distd. Larrinaga v. Soo. Franco- 
Amerloaine des Phosphates de Medulla (1922), 92 
L. J. K. B. 45. 

1059. Add. Annotations : — Consd. Re Wulff A 
Dreyfus (1917), 117 L. T, 583; Re Oogstad 
& Newsum, [1921] 1 K. B. 87; A.-G. for 
Manitoba v, Kelly, [1922] 1 A. C. 268; 
Kelantan Government t?. Duff Development 
Co., [1923] A. C. 395 ; Abhalom, Ltd. v. 
Great Western (London) Garden Village 
Society, Ltd. (1933), 149 L. T. 193 ; Barton 
v. Blackburn (1933), 150 L. T. 327. Refd. 
Re Olympia Oil & Cake Co. A MacAndrew 
Moreland, [1918] 2 K. B. 771 ; Re Parsons 
&; Brixham Fishmg_Smack Insce. Soc. (1918), 
02 Sol. Jo. 384 ; Westacott v. Habn, [1918] 
1 K. B. 495 ; Champsey Bhara v. Jivraj 


Balloo Spinning & Weaving Co., [1923] A. 0. 
480; Northwood v. L. C. C. (1927), 137 
L. T, 49 ; Roberts t). Anglo-Saxon Insce. 
Assocn. (1927), 96 L. J. K. B. 590 ; Bedwas 
Navigation Colliery Co. (1921), Ltd. v. South 
Wales Coal Mines Scheme Executive Board 
(1934), 161 L. T, 420. 

1067. Add. Annotaiion: — As to (1) Refd. Lar- 
rinaga t?. Soc. Franco-Americaine des Phos- 
phates de Medulla (1922), 92 L. J. K. B. 46. 

1067a. Finality — Request to court to vary if award 
wrong in law.] — Disputes which had arisen 
under a charterparty were referred to arbn. 
& the arbitrator made his award in the form 
of a special case in which, after setting out 
the facts, & holding that the owners had 
committed a breach of the charterparty, he 
made an award in favour of the charterers & 
assessed the damages &; costs payable by the 
owners to the charterers. The case pro- 
ceeded as follows ; “ The question for the 
opinion of the ct. is whether ux)on the facts 
as stated by me my award is right in law. 
If my award be correct then it shall stand ; 
but should the ct. find that it be wrong in 
law then 1 request that the ct. shall vary my 
award as in their discretion they may think 
fit, both as to the damages & as to the costs 
. . . except that if the ct. shall only vary my 
award on the subject of the amount of the 
damages, my discretion as to the costs of the 
reference & the costs of my award shall 
stand ** ; — Held : the award was a complete 
& final award under sect. 7 of the Act of 
1889. — ^Larrinaga A Co. v. Societe Franco- 
Americaine DBS Phosphates de Medulla 
(1922), 92 L. J. K. B. 45 ; 27 Com. Cas. 160. 

1069a. Subject-matter of commercial nature — 
May be transferred to & heard in Com- 
mercial Court.] — Practice Note, [1927] 
W. N. 258. 

1070. For Burden of proof on party disputing 
award read “ Right to begin — Burden of 
proof on party disputing award/* 

1071. For “ ** read “ .** 

1071a. Award In alternative form — Party 

& Co. V. Russo-British Grain I^xport Co., 
Ltd. (1927), 43 T. L. R. 724. 

1071b. Case stated on unstamped document — 
Struck out,] — Symington & Co. v. Union 
Insurance Society op Canton (1927), 164 
L. T. Jo. 390. 

1073. Add. Annotation : — ^Refd. Graigola Merthyr 
Co. V. Swansea Oorpn., [1928] Ch. 31. 

1077. Citation : — For existing citations read “ as 
reported in [1916] 2 K. B. 393, n.'" 

1082. Add. Annotation : — Refd. Re Cogstad & 
Newsum. [1921] 1 K. B. 87. 

1083. Add. Annotaiion : — ^Refd. Ruf v. Pauwels, 
[1919] 1 K. B. 660. 


in answer to certain questions of law 
submitted to It by the arbitrator, 
arising In the course of a roferenoo to 
determine the amount of compensation 
from applt, city to be awarded to 
resp. for allejgod damages resulting 
from resp. '8 Lands being Injuriouriy 
atfeoted by certain works HeW : tins 
ot, had not iurisdlotion to entertain 
the appeal. a& the propoimoement of 
the Ct. of Appeal was not a final ' ‘ 

ment in the sense that it bounc 

parties, to it Sc oonoluded them from 


taking exception to any ultimate award 
by the arbitrator foimded thereon. — 
London Cobpn. v. Holeproof Ho- 
siery Co, OF Canada, Ltd., 13933] 
S. C, H. 349 ; 3 1). L. E. 657.-^AN. 

1059 iJ — fThere erroneous 

atoard can be set aside .) — Although an 
appeal cannot be brought upon an 
opinion of the ct. given to arbitrators, 
vmo have oonsulted the ct. on a point 
of law arising in the course of the 
arbn. prooeeoingB. yet the award 
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qiressed to be based upoa such 
pinion & Incorporating same, If tl»o 
pinion is erroneous, may be set aside 
; referred back to the arbitrators an 
eing based on an error of law apparent 
non the face of the awar(l.-;;fi« 
UBCHIN Sc Drapjcby Impobtino Co.. 


PART HI. SECT. 3, SUB-SECT. 2. — D. 

sa. Duty of court.] — Re Edmonton & 
Jamieson CJonsteuotion Co., [1931] 
1 D. L. n. lOll.—CAN. 



Cases 1083a— 1189a. Ekgush and Empire Digest Supplement. 


1083a« Act of 1889, 8. 7 — Appeal Ues to Court of 
.^peal.] — O dostad <0. T.) & Oo. v. Nbwsum 
(H.), Sons Sh Oo., No, 1068a, ante, 

1083b. Loss of right to appeal — Acceptance of 
awai^d.] — In an arbn, concerning a contract 
of Bale of goods the umpire stat^ a special 
case in which he made three different awards, 
leaving the ct. to decide which was right. 
The judge having decided that the first 
award was right, applte. demanded &> ob- 


tained payment of the amount of that ais^ard 
jb gave a receipt therefor. They then 
appealed from the decision of the judge dc 
contended that the second award was the 
right One t — Held ; having demanded ^ 
accepted payment under the first award 
applte. were precluded from contending that 
it was wrong. — D bxtbrs, IflrD. v, Hiix CJrkst 
Oil Oo. (Brabpobd), [1920] 1 K. B. 848 ; 95 
L. J. K. B. 386 ; 134 L. T, 494 ; 42 T. L. R. 
212 ; 31 Com. Oas. 161, 0. A. 


Part IV. — The Award. 


1086 « Add* Annotations : — Mentd. A,-G. for Mani- 
toba V. Kelly. [1922] 1 A. 0. 268 ; Larrinaga 
V, Boc, Franco- Americaine des Phosphates de 
Medulla <1922), 92 L. J. K. B. 46 ; Rocking- 
ham Sisters of Charity v. R., (19221 2 A. 0. 
315. 

1100» Add, Annotation : — Mentd. Ellesmere v, 
Wallace, [1929] 2 Ch. 1. 

1107a, Award signed by all three as arbitra- 

tors.! — Under a submission to arbn, each of 
the two parties could appoint an arbitrator, 
& the arbitrators could appoint an umpire. 
The parties duly appointed arbitrators & the 
arbitrators appointed an umpire. An award 
was then made & was signed by these three 
persons, who added to their signatures the 
word “ arbitrators ’* : — Held : the third per- 
son who signed the award was properly 
appointed as umpire, he acted as umpire, & 
he really intended to sign as umpire, & the fact 
that he signed as arbitrator was only a matter 
to require a purely formal amendment. — 
Benabu & Oo. V, Produce Brokers Go., 
Ltd. (1921), 37 T. L. R. 609 ; on appeal, 37 
T. L. R. 861, C. A. 

1126a. .) — An award is published when the 

arbitraiior gives the parties notice that it 
may be had on payment of his charges ; 
whether they be reasonable or not. — 
Macarthur V, Campbell (1833), 6 B. & Ad. 
618 ; 2 Nev. & M. K. B. 444 ; 4 L. J. K. B. 
25 ; 1 10 E. R. 882 ; subsequent proceedings 
(1834),2 Ad. &B1. 62. 

Annotations Dbtd. Brooke v. Mitchell (1840), 8 Dowl. 892. 

Reid. Allenby v .Proudlock (1835), 4 Dowl. 54 ; Sherry v. 


Okea (1835), 1 Har. Sc W, 119 : Moore v. Darley (1845), 1 
O. B. 445 ; Paxton v. Great Nort»h of England Ry. Oo. 
(1846). 8 Q. B. 938 : Roberts v, Eborhardt (1867), 3 
C. B. k S. 182. 

1139a. Reference to pleadings.] — ^By an agreement 
appcts. were to act as considting engineei's 
in connection with a certain coal refining 
process owned by resps. While the plant 
for the working of the process was being 
erected, a dispute arose, resps. wanting 
appcts. to attend every day at the site of the 
plant & appcts. considering this to be no part 
of their duty. Resps. thereupon terminated 
the agreement & the matter was referred to 
arbn. Appcts. pleaded that the termination 
of the agreement was unjustified ; resps. 
pleaded that appcts. should have attended 
every day & that they had been guilty of 
negligence in respect of cci-tain matters set 
out in the counterclaim. The arbitrator 
found the termination of the agieement to be 
unjustified & also negligence on the part of 
applts. in respect of the matters set out in the 
counterclaim, & he awarded applts. damages 
after setting off an unspecified amount for 
damages for negligence. Resps. moved to set 
aside the award on the giound of error of law 
apparent on the face of it. At the hearing 
resps. contended that the whole of the 
pleadings in the arbitration were admissible. 
Resps. contended that for the purpose of 
deciding whether there was an error of law 
apparent on the face of the award, the ct. 
could not look at any document except the 
award itself. Resps. further contended that 
the arbitrator had committed an error in law 


PART IV. SECT, 2. 

1092 il a. Other dia- 

aentino-l — Where a submission to arbn. 
before three arbitrators provldee that 
any two of them can make an award, 
&, after discuBslon & the taklnir of his 
opinion, one of the three refuses to 
concur In the award, the other two 
haye the right to sign it in his absence. 
— .Ke WiNNiPBO Golf Cuub Sc Hcttch- 
xm&, (1928] 8 D. L. H. 522 ; {19281 
2 W. W. R. 224 ; 37 Mon. L. R. 341. 
CAN. 

_ ,, Majority award 

Albeit Insurance Act, JK. 8, A., 1922 
(c. 171).] — On a BUbmission to on arbn. 
of three persons tmder statutory con- 
dition No. 22 in Sohed. 0. to the above 
Act, to determine the amount of loss, 
the decision of a majarlty of the 
arbitrators is t>in<3Un^,;:yaiASOow Un- 
BEBWKiTEBa If, SMITH, (1924) 4 D. L. R 
801 : tl924) S. 0. R» 581 , 

1 D. L, R. 187 ; 1 W. W. R. 155 ; 20 
Alta. L. R. 114,— <3AN. 

^ I, — ,] — Held i the 

award was valid.— B aldwin 
WILLINSKT, {19251 1 B. L. R. 1177 ; 

1 O. L. R. 296.-^AN. 


1100 V. Award by one.] — Held: 

valid. — Re National Trust CJo. Sc 
Municipal District or Vale, {19251 
3 D. L. R. 459.— CAN. 

1104 i. Award by umpire — Appointed 
by arbitraiore without cnxthorUy.]r^Tihe 
deolrion of a ohatrmon to whom arbi- 
trators have referred Is not a binding 
award, since he is not an umpire within 
Arbn. Aot. R. 8. N. 8.. 1923 . — Silbert 
V. David, {1933] 3 D. L. K. 468; 6 
M. P. R, 544.— CAN. 

1106 la. — ‘.3 — Held: bind- 

ing. — ^Masters & McDougall v, 
Stephen, Stephen v. Masters ^ Sc 
MoDougall, {19253 4 D. L. R. 684 i 
{19253 3 W. W. R. 493.— CAN. 

1109 viii. .3— Where the 

arbitrators did not meet together Sc 
sign the formal document in the 
presence of each other .* the 
award was invalid, — H akbison e. 
HAB3RISON (1918). 41 O. L. R. 195; 
13 O. W. N. 245.— CAN. 

1109 ix. .3 — Bte Farm 

V, British Oak Insurance C3o., 


CJO, 

Ltd., 


[1924] 3 D. L, R. 706; 
16.— CAN. 
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PART IV. SECT, 5. 

1125 z. ,1 — ^An award made 

upon an arbn. under Municipal Act is 

g ublisbed when notice thereof is given 
y the arbitrators to tho municipality. 
—Re SwEiNSSON Sc Muniotpality op 
Charleswood, {1917] 1 W. W, R. 
293 ; 27 Man. L. R. 234.— CAN. 


PART IV, SECT. 6, SUB-SECT. 1. 

»g, Rower of coart to require etaie- 
nent of reasons. H-The power ^nfp^d 
m the ot. by Arbn. AcL R.S.p., 1927, 
26, to direct arbitrators to state their 
>eafion8 for tbeir decisions 6c their 
Indlngs of fact Sc law is limited to a 
dtnarion wh^ an 

9 lAVW a## 

tto opinion ol the ot.;, the power 
iannot he Inroked in old of a moaon to 
let aside Rn award which Is not the 

raibleot of app^— l>t>MiNiON Naictal 

Oo*. UNITED Oas Sc 

5o. OP iCAMiDTON, liTD., {19351 0. 
.—CAN. 
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in deciding that the negligence found did 
not afford sufficient ground for the termina- 
tion of the agreement, & further that on the 
true consideiution of the agreement, the 
refusal to attend daily was as a matter of law 
a sufficient ground for the termination of the 
agreement: — Held: (1) inasmuch as the 
arbitrator in his award referred to certain 
paragraphs in the counterclaim, such para- 
graphs ought, in considering whether there 
was an error on the face of the award, to be 
regarded as forming part of the award ; 
(2) whether misconduct justifies dismissal is 
a question of fact, & the arbitrator’s decision 
was final ; (3) the right to terminate the 
agreement because appcts. refused to attend 
daily was a question specifically submitted 
to the arbitrator the ct. could not interfere 
with his decision, even if the question was a 
question of law, — Hitchins v, Buitish Coai. 
Befininu Prooesbes, Ltd., [1936] 2 All E. R. 
191 ; 80 Sol. Jo. 307, D. 0. 

1139b. Contract referred to In terms of reference.] — 

Where a letter to an arbitrator contains the 
terms of reference agreed between the parties 
to a dispute, & in it the arbitrator is requested 
to take into consideration the conditions of 
the contract between the parties relating to 
the woik out of which the dispute arises, fhe 
conditions do not thereby become incor- 
porated with & form part of the award, & 
cannot therefore be looked at in proceedings 
in which it is sought to set aside the 
arbitrator’s award on an allegation that it 
contains an error in law on the face of it. — 
John Gill Contractors, Ltd. v. Bromley 
Trading Co., Ltd. (1936), 52 T. L. R. 452 ; 
sub nonu Bromley Trading Co., Ltd. v. 
John Gnx. Contractors, Ltd., 80 Sol. Jo. 
449, 1). C, 

1152a. Existence of written contract — Signa- 

ture by one party only.] — (1) To constitute a 
contract in wilting it is not necessary that 
such contract should be signed by both 


parties, & the recital In an award of the exist- 
ence of a contract in writing between the 
parties when in fact the contract has been 
signed by one of them only does not con- 
stitute an error in law on the face of the 
award sufficient to justify the ct. in setting 
it aside. 

(2) In the case of a decision of a Div. Ct. 
setting aside the award of an arbitrator for 
error of law & as being bad on the face of it, 
the leave of that ct. or of the Ct. of Appeal 
to appeal from the decision is not necessary, 
as Supreme Ct. of Judicature (Procedure) 
Act, 1894 (c. 16), s. 1 (1) (h)r has no applica- 
tion. — Ruf (T. a.) & Co. V , Pauwels, [1919] 
1 K. B. 660; 88 L. J. K. B. 674; 121 
L. T. 36 ; 83 J. P. 150 ; 35 T. L. R. 322 ; 
33 Sol. Jo. 372, 0. A. 

1182. Add, Annotations : — Refd. Ue Rubel Bronze 
& Metal Co. & Vos, [1918] 1 K. B. 315; 
Robert (A.) Munro & Co. v, Meyer, [1980] 2 
'K' B. 312 ; Maple Flock Co. v. Universal 
Furniture Products (Wembley), Ltd., [1934] 
1 K. B. 148. 

1187. Add, Annotation : — Consd. Ilirji Mulji v. 
Cheong Yuo S.S. Co., [1926] A. 0. 497. 

1188. Add, Annotations : — Refd. Lebeaupm t>. 
Crispin (1920), 124 L. T. 124 ; Sheik Moham 
mad Habib UUah v. Bird (1921), 37 T. L. E. 
405. 

1246. In cross-ref. after this case add “ Nos. 1291, 
1321.’’ 

1247. Add, Annotation Refd. Bremer Oeltrans- 
port G.m.b.H. v. Drewry, [1933] 1 K. B. 753. 

1263. Add, Annotation : — Refd. Weber v, Birkett, 
[1925] 1 K, B. 720. 

1288. Add. Annotation : — Refd. Weber v, Birkett, 
[1925] 1 K. B. 720. 

1291. Add. Citation : — 7 Mod. Rep. 345. 

1326. Add. Annotation : — ^Refd. Woodrow v. 

Trawlers (White Sea & Grimsby), Ltd., 
[1930] 1 K. B. 176. 


PART IV. SECT. 8, SUB-SECT. 1. 
1166 i. Must conform to 
— The awards In these cases, making 
special provision with regard to the 
repairing & keeping up a nilU-dam,eto., 
were held bad as beyond the submission 
& power of the arbitrators. — Ue Haley 
& Ennis (1864), 1 P. R. 173,—CAN. 

PART IV. SECT. 8, SUB-SECT. 2,— A. 

1161 xi. .} — The umpire Is 

bound by the terms ol the submission, 
& he cannot make an award not within 
its scope. — Porter v. Porter (1031), 
66 I. L. T. 208.— IR. 

PART IV. SECT. 8, SUB-SECT. 2.— B. 

• i. .1 — JBTeW.* the arbitrators 

hod no power to Include in theli award 
Interest on the amount found to be the 
value of the property from the date 
of taking possession. — Toronto City 
CoRPN. tj. Toronto Ry. Oorpn., [1926] 
A. 0. 177, P. 0.*-~CAN. 

■a. Reference of accuraeu ** 

*' justice ** of flwcottnfs,]— ; the 
arbitrator was appointed to adjust the 
aoooonts between the parties on a fair 
Sc equitable basis. Sc had a dikoretion 
whether any interest shottld be allowed 
to either party, dc tu the exercise of that 
difloretlon was not bound to apply any 
rrde of law.*— Fisher v. Matson & 
Matson Jt Co. ti. Fisher, [1918] 
N. E. L. U, 1.— N.Z. 

PART IV. SECT. 8, SUB-SECT, 2.— C. 
1186 il. — — - Jumrd claim 


for short delivery.] — IJeld : words ** any 
claim or dispute arising In connection 
with this contract In the arbn. clause 
included a claim for short delivery ol 
goods. — Ghamandi Iial-Narain Das 
V. Churanji Lal-Pokhar Mal (1923), 
I. L. B. 4 Lah. 168.— IND. 

11881. Submission of any question 
arising under confroerf— Auwa giving 
damages for non-delivery.] — Where a 
contract provided for a reference to 
arbn. of any question arising under it : 
— Held: the proper conclusion upon 
the evidence wcw that the parties, by 
their course of conduct before the 
arbitrators, established that the ques- 
tion as to the damages was a matter 
In dispute & a subject of the reference. 
— Re Beaver Wood Fibre Go., Ltd., 
& American Forest Products 
OoRPN., [1920] 47 O. L. R. 690 ; 64 
D. L. R. 672 ; 18 O. W. N. 281.— 
CAN. 

PART IV, SECT. 8, SUB-SECT. 2.— G. 

g (p, 4 7 9 ) i. Valuation to he fixed as 

in open market — Absence of any market.] 
— Canadian Pacific Rt, Co. v. Winds- 
BANK, [19173 3 W. W. R. 09.--CAN. 

q 1. — — The points for decision 
on a submission to arbn. were on which 
partner rested the responslblity for the 
causes necessitating dissolution. Sc 
on which condition the partnership 
should be dissolved HeW : this did 
not give Juilsdiotlon to the arbitrator 
to award payment by one partner of 
damages b^use of premature dissolu- 
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tion of the partnership. — Re Arbitra- 
tion Act, Re Guyot Sc Vioouret Sc 
Award made by Gosseun, [1919] 3 
W, W. R. 957.— CAN. 

PART IV. SECT. 8, SUB -SECT. 8.— D. 

1286 iv. Delivery of goods ** in 

fair proportion to all imports.**}-— 
Held: the direotlon to deliver goods 
“ in fair proportion to all imports 
was uncertain Sc lacking in finality Sc 
therefore not enforceable. — T homp- 
son, Meggitt & Co., Ltd. v. Moody 
(1920), 21 S. R. N. S. W. 126; 37 
N. 8. W. W. N. 267.— AUS. 

PART IV. SECT. 8. SUB-SECT. 3.— E. 

sb. Award of sum subject to varia- 
tion— ** Good special reasons .**] — 
Noble v. Campbellford, Lakic On- 
tario Sc Western Ry. Co. (1918), 2i 
Can. Ry. Cas. 380.— CAN. 

so. Award for payment for working 
to ** estimated*’ depth.] — An award 
stated that a contractor was entitled 
to j^yment at the contract-price for 
the drlUhug to an estimated depth of 
2,400 feet, saying nothing about the 
amount to wliich the contractor was 
thus entitled; — Held: the amount of 
the contract-price & credits allowed 
could be ascorUlned by evidence, 
& the use of the word estimated 
in the award was definite & amounted 
to a fixing of the depth at 2,400 feet,— 
McN AUGHT V . Stokes-S^phbns Oil 
Co., Ltd., [1919] 1 W, W, R. 952, — 
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1357a. .] — CoosTAD (0. T.) A; Oo. v, 

Nbwsum (H.) Sons & Oo., No. 1068a, ante» 

1357b. .] — Larrinaga & Oo. v, Societe 

Franco-Americaine des Phosphates de 
MEDtTLLA, No. 1067a, atUe. 

1358. Add. Annotation : — Retd. Bremer Oeltrans- 
port G.m.b.H. v. Drewry, [1933] 1 K. B. 753. 

1361. Add. Citations 88 L. J. K. B. 227 i 110 
L, T. 663 i 83 J. P. 9. 

Add. Annotation : — Retd. Re Fiscel & Mann 
& Oook, [1919] 2 K* B. 431. 

1361a. .] — Arbitrators made their award 

in an alternative form stating a special case 
&: giving to the parties the option of taking 
the opinion of the ct. upon the points of law 
involved in it if notice of intention to apply 
to the ct. was given before a date specified ; 
& in the alternative making an award in 
favour of one of the parties if, as was the case, 
no such notice was given. The case was set 
down for argument in the special paper : — 
Held : the condition was reasonable & the 
award was good, so that there was nothing for 
the ct. to d^ with. — ^Lyon (J. L.) & Co., Ltd. 
t?. Haddock, Parker & Co., [1919} W. N. 11. 

1416a. Reserved for consideration if 

required.] — Re O’Conor & Whitlaw's Arbi- 
tration, No. 949a, ante. 

1421. Add. Annotation : — Refd. Woodrow v. 

Trawlers (White Sea & Grimsby), Ltd., [1930] 
1 K. B. 176. 

1435a. .] — (1) Where parties submitted all 

matters in difference to arbn., & the award, 
after reciting the submission, awarded that 
a certain sum was due & owing from one party 
to the other : — Held : the award must be in- 
tended to be made on all the matters referred. 

(2) It appeared by affidavit that the claims 
of one of the parties consisted of items for 
money due, & also for prospective damages, 
in consequence of a contract between the 

arties being put an end to by the other side, 
ut as it also appeared that each of the claims 
was investigated before the arbitrators : — 
Held : a general finding was sufficient that 
a balance was due to one of the parties. 

(3) Where on a reference one of the parties 
admits the claim of the other, but seeks to 
reduce the balance by a set-off, it is sufficient 
for the award to state that a sum is owing 
to one side or the other, without further 
noticing the set-off. — Re Croydon Canal Oo. 
(1839), 1 Per. &> Dav. 391. 

1461. Add. Annotation : — Refd. Weber v. Birkett, 
[192.6] 1 K. B. 720. 


1467. Add. Annotation : — Refd. Weber v. Birkett, 
[1926], 1 K. B. 720. 

1468. Add. Annotation : — Refd. Weber v. Birkett, 
[1925], 1 K. B. 720. 

1472. Add. Annotation : — Refd. Weber v. Birkett* 
[1925] 1 K. B. 720. 

1473. Add. Annotation : — Refd. Weber v. Birkett, 
[1926] 1 K. B. 720. 

1477. Add. Annotation : — Refd. Weber v, Birkett, 
[1926] 1 K. B. 720. 

1497. Add. Annotation : — Consd. Weber v. Birkett, 
[1926] I K. B. 720. 

1506. Add. Annotation : — Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1511. Add. Annotation : — Refd. Oaven v. Canadian 
Pacific By. (1925), 133 L, T. 774. 

1516a. .] — Re Croydon Canal Co., No. 

1435a, ante. 

1593a. .1 — A.-G. for Manitoba v. 

Kelly, No. 238a, ante. 

1598. Add. Annotations : — ^Distd. Champsey Bhara 
V. Jivraj Balloo Spinning & Weav^g Co., 
[1923] A. 0. 480. Consd. Kelantan Govern- 
ment V. Duff Development Co., [1923] A. C. 
395 ; Absalom, Ltd. v. Great Western 
(London) Garden Village Society, Ltd. (1933), 
149 L. T. 193. 

1598a. .] — Certain trawlers were insured 

as to three-quarters of their value in the B. 
Insurance Co. To save their vessels from 
destruction by enemy submarine, the owners 
cut away the trawls, which were not insured, 
& claimed a general average contribution 
against the co., of which the owners were 
members. The rules provided that all dis- 
utes should be settled in the first instance 
y a general meeting of the co., or, on appeal, 
by two arbitrators & an umpire, none of whom 
should be lawyers. The general meeting 
having refused the claim, the owners pro- 
ceeded to arbn, under a submission which 
provided that “ aU matters in difference in 
reference to the said claim for a general 
average contribution are referred,*’ etc. The 
umpire by his award ignored the claim for 
general average. On a motion to set aside 
the award : — Held : it was bad as disclosing 
an error in law on the face of it ; &, having 
regard to the general terms of the submission, 
it was not open to reaps, to say that a definite 
point of law had been submitted to arbn., 
as to which the decision of the arbitrator was 
final, & the award must be set aside 
Parsons v. Brixham Pishing Smack 


PART IV. SECT. 8. SUB-SECT. 3.— L. 

1356 i. Aivard seUling dispute — 
Alternative if court should decide 
diffcrenUy .) — An arbitrator awarded a 
certain sum, In the event of the 
Supreme Ct, dotermlningr that certain 
views expressed by him in hia reasons 
were erroneous, a certain larger sum : — 
Held: In the absence of any such 
determination the alternative award 
did not come Into operation, & the 
award was not therein rendered uncer- 
tain. — MEwaomiNE Habbour Trust 
Combs, v. Hancock, [19271 V. L. R. 
418; 39 C. L. R. ^0; [1927] Argus 
L. R. 245.— AUS. 

PART IV. SECT. 8, SUB-SECT. 9.— D. 

1617 1. Reference of two separate mat- 
ters — One award.] — Neld ; the award 
must be referred to the arbitrator to 
draw up two awards. — Re Dreyfus 


& 8. A. Milling & Trading Co„ 
[1923] 8. A. 8. R, 75.— AU8. 

PART IV. SECT. 10. 

1620 V. .] — Where an arbn* 

award is valid as to a part thereof & 
void as to another part, the valid por- 
tion, if severable from the rest, is 
enforceable.— ^mr of Swift Current 
V. Leslie, [1920) 1 W. W. R. 467 ; 
52 D. L. R. 532.— CAN. 

1641 ii. ‘.1 — An award contained 

two directions : — Held : the two 

directions could not be severed, 
although the first direction was valid, 
the second direction being Invalid 
Judgment must be entered for deft. — 
Thompson, Meggitt & Co., Ltd. v. 
Moody <1920L 21 S. R. N. 8. W. 126 ; 
37 N. 8. W. W. N. 267,— AUS. 

PART IV. SECT. 13, SUB-SECT. 1, 
1694 ii. .1— The ot. haa 
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jurisdiction to set aside an award where 
an error of law appears on the face of 
It. — Re Casswkll & Co., Ltd. & 
Donald 8c Jacobs, Ltd., [1021] N. Z, 
L. R. 3B8.— N.Z. 

1594 Ui. .)— Saleh Ma- 

homed Umbr Doosal V. Nathoomal 
Kessamal (1927), 54 L. R. Ind. App. 
427 ; L L. R. 56 Calc. 120.— IND. 

1694 iv. — — . 1 — ^ — -In determining 
whether an agreement to abide by the 
result of an arbn. is binding, a dis- 
tinction is to be drawn between the 
ease where parties to a oontraot 
generally refer their differences ” 
arising therefrom 8c the case where a 
spedfio question of fact or law Is 
submitted. In the former ease the 
fact that the arbitrator was wrong in 
point of law Is i^oimd for setting the 
award aslde.-^lte wood 8c Mal 
C o., hTD. (B. 0.)iJ19281 4 D. L. ^ 
611 ; [1928] 2 W. W. R, 674,— CAN. 
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ANCE Oo., Ltd. (1918), 118 L. T. 600 ; 14 
Asp. M. L. 0. 307 ; aub nom. Re Parsons 
Brixham Pishing Siuack Insurance Oo., 
Ltd., 62 Sol. Jo. 384. D, 0. 

1598b« .] — An error in law on the face 

of an award means that one can find in the 
award or in a document actually incorporated, 
as, for instance, a note appended by the arbi- 
trator stating the reasons for his judgment, 
some legal proposition which is the basis of 
the award & which is erroneous. Where it 
is impossible to say, from what is shown on 
the face of the award, what mistake, if any, 
the arbitrator has made, or that the arbitrator 
has tied himself down, on the face of his 
award, to some special legal proposition which 
is unsound, the award will stand. — Champsey 
Bhara & Co. V. Jivraj Balloo Spinning & 
Weaving Co., [1923] A. 0, 480 ; 92 L. J. P. C. 
16.S ; 129 L. T. 166 ? 39 T. L. B. 253, P. C. 

AnnoUdioTis : — Folld. John Gill Contraotoi's, Ltd. v. Bromley 
Trading Co. (1936), 52 T. L. Jl. 452. Refd. Absalom, Ltd. 
y. Gi*eat Western (London) Garden Village Society, Ltd. 
(1933), 149 L. T. 193. 

1699. Add, Annotations : — Consd. Re Oogstad & 
Newsum, [1921] 1 K. B. 87 ; A.-G. for Mani- 
toba V, Kelly, [1922] 1 A. C. 268 ; Champsey 
Bhara v. Jivraj Balloo Spinning & Weaving 
Co., [1923] A. 0. 480 ; Kdantan Government 
V, Duff Development Co.. [1923] A. C. 395; 
Northwood r. L. C. C. (1927), 137 L. T. 49; 
■Roberts v, Anglo-Saxon Insce. As.socn. (1927), 
96 L. J. K. B. 590 ; Absalom, Ltd. v. Great 
Western (London) Garden Village Society, 
Ltd. (1933), 149 L. T. 193 ; Barton v. Black- 
burn (1933), 150 L. T. 327 ; Bcdwas Naviga- 
tion Colliery Co. (1921), Ltd, v. South Wales 
Coal Mines Scheme Executive Board (1934), 
151 L. T. 420. 

1603a. Immaterial to decision.] — Buerger & 

Co. V. Barnett, No. 1822a, post, 

1603b. Reference on question of law.] — 

Wliore a specific question of law has been 
submitted to an arbitrator’s decision & he 
has decided it wrongly, that alone is not a 
sufficient ground for setting aside the award. 
Where, however, a question of law has not 
been specifically referred to him, but its 
determination becomes necessary in the 
decision of the matters which have bedn re- 
ferred, & he makes a mistake apparent on 
the face of his award, then the award can 
be set aside on the ground that it contains 
an error of law apparent on the face of it, — 
Absalom (P. R.), Ltd. v. Great Western 
(London) Garden Village Society, Ltd,, 
[1933] A. C, 592 ; 102 L. J. K. B. 648 ; 149 
L. T. ; 49 T. L. R. 350, H. L, 

Annotations : — Cbnsd. Barton v. Blackburn (1933), 150 L. T. 
327 ; Hitchlna r. Brltiyh Coal Refining Protvesses, Ijtd., 
L1936] 2 All E. R. 191. Expld. & Distd. John GUI Con- 
tractors, Ltd. V, Bromley Trading Oo. (1930), 52 T, L. R. 

1603c. .] — Two firms amalgamated, & 

by clause 16 of the Articles of Partnership : 
“ The shares of profits payable to the said 
partners as hereinbefore provided shall be 
reviewed & if necessary revised as on Sept. 30, 
1923, & again as on Sept. 30, 1920, in such 
manner as may be mutually agreed upon, & 
in case of disa^eement as shall be settled by 
the special arbitrator hereinafter referred to.** 
By clause 41 the special arbitrator was ap- 


ointed, & by clause 42 the Articles were to 
e deemed a submission to arbn. under the 
Arbn. Act, 1889. The xiartners did not agree 
upon whether there sh(juld be a review &; 
revision on Sept. 30, 1920, & the dispute 
continued till the partnerslfip terminated by 
effluxion of time on Sept. 30, 1929. Pro- 
vision was made in the deed of dissolution 
for the exchange of a statement ^ counter- 
statement of the contentions of the parties 
with facts & figures &; full particulars, on 
which the contentions were based, if the 
parties failed to agree within two weeks of 
the delivery of the counter-statement, the 
dispute was to be referred to the special 
arbitrator under clauses 16, 41 Sc 42 of the 
Articles. The statement & counter-state- 
ment raised questions of law & of fact Sc of 
mixed law Sc fact. The dispute was referred 
to the special arbitrator, before whom the 
parties appeared in July, 1930, when ho gave 
dhections for discovery & adjourned. The 
parties in Dec. 1930, agreed that certain 
questions of law raised by certain of the 
partners in their counter- statement should 
be decided, with the assistance of a Chancery 
King’s Counsel sitting as assessor, at a pre- 
liminary hearing. They also agreed that 
either party shall have the same right of 
ax>peal in relation to any decision of the 
arbitrator at the preliminary hearing as such 
party would have had if there had been ho 
preliminary hearing at all, Sc the x>oints of 
law had been argued Sc determined upon the 
same occasion as the merits of the dispute.’* 
The special arbitrator having heard the 
parties, stated under the order of ^he ct. a 
special case on the questions of law under 
sect. 19 of Arbn. Act, 1889, which came before 
Farwell, j., Sc the arbitrator stated the 
conclusions of Farwell, J., upon the face of 
the award : — Held : by ScRUTTON, L.J., Sc 
Roche, J. — Lawrence, L.J., dissenting — 
this was a case where a dispute was referred 
to an arbitrator in the decision of which 
questions of law became material Sc accord- 
ingly the ct. could interfere if error in law 
appeared on the face of the award ; per 
Lawrence, L.J., dissenting : In this case 
specific questions of law wore referred to the 
special arbitrator for decision, as distinct from 
questions of law which became material in 
deciding disputes which were referred to him 
under clause 15. They were also questions of 
law which could not have been decided in 
arbitration proceedings under clause 15 in the 
absence of an express agreement between the 
parties to that effect, Sc therefore they could 
not be termed properly questions of law in- 
cidental to the determination of a dispute 
which had arisen under clause 16. Accord- 
ingly, though error in law might appear on the 
face of the award, the ct. could not interfere ; 
also by Scrutton, L.J., Sc Roche, J. 
(a) clause 16 of the articles was not too 
vague or uncertain jbo be enforceable in law, 
or to be capable of judicial meaning or 
construction ; & (b) the question whether or 
not a revision was necessary was a matter 
within the scope of the arbn. Sc accordingly 
the special arbitrator had jurisdiction. 
Accordingly the special arbitrator having 
held the contrary under the direction of 

Importing 0o„ Ltd. , No. 1059 1, ante. 


1609 i. In special case submitted to Rioh GouH.} — Re BaDoatN & Drapebt 
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FabweU/, J., & these errors appearing on the 
face of the award, it must be set aside, & the 
case remitted to him to consider on the merits. 
— Barton v. Blackbxxrn (1933), 160 B. T. 
327, C. A. 

1614. Add, Annotation : — Consd. A.-G. for Mani* 
ioba V. Kelly, [1922] 1 A. O. 268. 

1622. Add, Annotation : — Held. Be Becker, Shillan 
& Barry, [1921] 1 K. B. 891. 

1624. Add, Annotations : — Expld^ Be Becker, Shil- 
lan & Barry, [1921] 1 K. B. 391. Refd. Lar- 
rinaga v, Soc. Franco-Americaine des Phos- 
phates de Medulla (1922), 92 L. J. K. B. 46, 

1643. Add, Annotations : — Refd. A.-G. for Mani- 
toba V. Kelly, [1922] 1 A, C. 268 ; Kelantan 
Government v. Duff Development Co., [1923] 
A. C. 895. 

1644* Add, Annotation: — Refd. Kelantan Govern- 
ment V, Duff Development Co., [1923] A. C. 395. 

1644a. .] — Though an award may be set 

aside for an error of law appearing on the 
face of it, &; though a question of con^ruction 
is, generally speaking, a question of law, yet, 
where a question of construction is the very 
thing referred for arbn., then the decision of 
the arbitrator upon that point cannot be set 
aside by the ct. only because the ct. would 
itself have come to a different conclusion. 
If it appears by the award that the arbitrator 
has proceeded illegally, for instance, that he 
decided on evidence which in law is not 
admissible or on principles of construction 
which the law does not countenance, then 
there is error in law which may be ground 
for setting aside the award ; but the mere 
dissent of the ct. from the arbitrator’s con- 
clusion on construction is not enough for 
that purpose. — Keiantan Government v. 
Duff Development Co., [1923] A. O. 395 ; 
129 L. T. 350 ; 39 T. L. R. 337 ; 67 Sol. Jo. 
437, H. h, ; previous proceedings,^ sub nom. 
Duff Development Co. v, Kelantan 
Government, [1923] 1 Ch. 385, C, A. 

AnmMiona : — Consd. Absaloin, Ltd. v. Great Western 
(London) Garden Vlllaipe Society, Ltd. (1933), 149 L. T. 
193. Apld. Barton v. Blackburn (1933), 150 L. T. 327. 


1646. Add* Annotations: — As to (1) Apprvd. 
Champsey Bhara v* Jivraj BaJloo Spinmng 
Sl Weaving Co., [19281 A. 0. 480. Consd. 
Roberts V, Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K. B. 590. Apld. Absalom, tftd. v. 
Great Western (London) Garden Village 
Society, Ltd. (1933), 149 L. T. 193. Consd. 
John Gill Contractors, Ltd. v, Bromley 
Trading Co. (1930), 52 T. L. R. 462. Refd. 
A.-O. for Manitoba v, Kelly, [1922] 1 A. C. 
268 ■; Kelantan Government v. Duff Develop- 
ment Co., [1923] A. C. 395. 

1647. Add, AnnotcUions : — Consd. Kelantan Gov- 
ernment V, Duff Development Co., [1923] 
A. C. 395 ; Absalom, Ltd. v. Great Western 
(London) Garden Village Society, Ltd. (1933), 
149 L. T. 193. Refd. Barton v, Blackburn 
(1933), 150 L. T. 327 ; Hitchins v, British 
Coal Refining Processes, Ltd., [1930] 2 All 
E. B. 191 ; John Gill Contractors, Ltd. v. 
Bromley Trading Co. (1936), 52 T. L. R. 452. 

1667. Add* AnnoteUion : — Consd. Sutherland v, 
Hannevig, [1921] 1 K. B. 386. 

1668a. Act of 1889, s. 7 (c).] — An 

arbitrator in making his award gave two sets 
of costs to one of the parties in terms which 
were not sufficiently explicit, & subsequently 
on the request of one party added explanatory 
words & issued an amended award ; — Held : 
inasmuch as the original award was in the 
lanOTage intended by the arbitrator & neither 
contained words which he had me-fint to omit, 
nor omitted words which he had intended to 
insert, the fact that he had failed to choose 
apt words to convey his meaning was not 
an “ accidental slip or omission ” entitling 
him to amend his award under the above 
sect., & the amended award must be set 
aside. — Sutherland & Co. v, Hannevig 
Brothers, Ltd., [1921] 1 K. B. 336; 
90 L. J. K. B, 225 ; 37 T. L. R. 102 ; 
sub nom. Re Sutherland & Co. & Hannevig 
Brothers, Ltd., 126 L. T. 281 ; 16 Asp. 
M. L. 0. 203, D. O. 

1669, Add* AnnoUUion : — Refd. Sutherland v, 
Hannevig, [1921] 1 K. B. 336. 


1604 li, Apparent on face of 

award.] — Held: tfie mistake rendered 
the award Invalid. — B each v. Hydro- 
Kuscrnuc Power Commission of 
Ontario, ri024] 4 D, L, B. 0ft5 ; 66 
O. L. R. 35; 57 O. L. R. 603; 

affd-y ri927] 8. C. K. 251.— CAN. 

1606 vii, — ^ — Omission to meraion 
aaresd disposition of property.] — Held: 
the arbitrator was entitled to supply 
the omlsBlon by an addition to the 
award.— D ebret v, Debrbt, [1917 J 
3 W. W. R. 503 : XO Saak. L. R. 366.— 
CAN. 

PART IV. SECT. 13, SUB-SECT. 2.— 
B. (a), 

1626 1, General reference of all mat- 
ters in dispute,] — Held: the parties 
were bound by the arbitrator's award 
however erroneous in law it might be. 
— National Mortgaoe & Agency 
Co., Ltd. Vr Bxxaid & Co„ [19231 
N. Z. L. R. 933.-^N.Z, 

1626 II. Reference of all differences — 
Several questions o/ Utw involved ,] — 
Where all dlfferenoee have been re- 
ferred to an arbitra^r, the rule that a 
wrong decision of the arbitrator on a 
qnesuon of law is final Sc cannot be 
reviewed unless the error apx^ears in 
the award itself or In a document, 
contemporaueouB & forming port of 
the award, applies to any number of 
questions of law which may he ex)eaific- 
ally referred in the same reference. Be 
does not apply merely where the 


question of law is the sole question 
referred. An award will not be set 
aside where the error occurs not in the 
award Itself, but in a contemporaneous 
document setting out the reasons for 
the award, & which the arbitrator has 
expressly stated Is not to be deemed to 
be part of the award, — Steaks v, 
Maling & Co., Ltd., [1931] N. Z. 
L. R. 312.— N.Z. 


1680 vl, .] — Where a question 

of law has been submitted to the 
arbitrators their decision is not open 
to review . — Re MoNaught & Stoecks- 
STTa*HENs Oil Co., Ltd. (No. 8) 
(X919), 14 Alta. L. R. 148.— CAN. 


PART IV. SECT. 18. SUB-SElOT. 2.— 
B. (6). 

1649 vii. .] — ^It is no ground for 

setting aside an award that an ex- 
amination of the materials before the 
arbitrator disoloses that his findings 
are unsupported by, or agrainst, the 
weight of evidence. — Latham v, Fos- 
ter's Australian Fibres, Ltd., [1926] 
V. L. R. 427.— AUfiU 

1649 viil. .] — An appellate ot. 

will not interfere with a finding of 
arbitrators on a question of fact. — 
Sparks v, Canadian National Rail- 
way. [1934] 1 D. L. R. 798.— CAN. 


PART IV., SECT. 13, SUB-SECT. 8. 

4666 lil. For ** Sandford v. Band- 
FORD ** read “ Sanford v, Sanford.” 
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1665 iv a. .1 — Where an 

arbitrator has made an award In respect 
of a claim Involving the proof of a 
number of Items, an affidavit of the 
arbitrator setting out the items In 
respect of which he has made his 
award, & the amount he awarded in 
respect of each Item of the claim, is 
inadmlssable In evidence. — Halligan 
V. Lawson {1922)^2 8. R-, N. S. W. 
601 ; 39 N. 8. W. W. N. 204.— AUS* 

1666 iii, Effect of statute — 

Arbitration Act, 1914 (c. 65).]— HeW; 
the arbitrator had power to amend his 
award under s. 10 (o) of the above Act. 
— Re White &; City of Toronto 
(1017), 88 O. L. R. 337.— UAN. 

1671 vii. VnXese award not 

truly statins arbitrator opinion.]-— 
An appellate ct. should not interfere 
to vary an award onless it is satisfied 
that the award did not truly represent 
the honest opinion of the arbitrators 
as to damages, or th£t their basis of 
valuation was erroneous, — Re Sco'tT & 
OSHAWA Town (1922), 52 O. L. R. 
504.— CAN. 

1671 viiL * Rower to increase 

amount.]— The amount awarded by 
an arbitrator may, upon oonsideratlon 
of the evldenco, be increased by the 
appellate ot. — Lake Erie 5c Northern 
Ry. Co. V, Brantf6»d Golf^ Sc 
Country Club (1918), 21 Can. Ry. Oas. 
860; 32 U. L. £ 219.— CAN, 
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1674ia. Stnmi^r cannot alter.}— An award by an 

timpire is not vitiated by a mistake in the 
recital of the award, in the Christian name of 
one of the original arbitrators who had 
appointed the umpire. Such mistake not 
being material, an alteration made by a 
stranger subsequently to the publication of 
the award, by striking out the wrong & 
inserting the right Christian name, does not 
vitiate the award, but leaves it in the state 
-in which it was before such alteration. — 
Trjbtw V. BimroK (IgSS), 1 Cr. & M. 633 ; 3 
Tyr. 559 ; 2 L. J. Ex. 236 j 149 E. B. 611. 

1698. Add, Annotation : — ^Refd. A.-G. for Mani- 
toba v. KeUy, [1922] 1 A. 0. 208. 

1701a. Liability to cross«examinatlon.] — In 

June, 1913, claimants, R. & Co., effected an 
insurance with resps., an insurance co., 
whereby the insurance co. agreed that, if at 
any time during the period covered by the 
policy the premises of claimants should be 
destroyed by fire, A their business rfiould be 
thereby interfered with or interrupted, they 
would pay to claimants monthly until such 
time as the reduction in turnover in conse- 
quence of the fire should have ceased, but 
not exceeding in all nine mouths, on account 
of annual net profit & charges as therein set 
forth, the same percentage on the amount 
by which the turnover in each month should 
in consequence of the fire be loss than the 
turnover for the corresponding month of the 
year preceding the fire as the sum or sums 
thereby insured should bear to the total of 
the turnover for the last financial year. It 
was provided that the amount of the losses 
under the policy should be assessed by 
claimants* auditors, L. & G. A condition 
on the back of the policy provided for 
reference to arbn. of all diuerenoes arising 
out of the policy. The premises of claimants 
were destroyed by fire on July 22, 1913, a 
date within the period covered by the policy, 
G., a member of the firm of L. & G., duly 
assessed the amount of the loss* suffered by 
claimants in respect of profits for the period 
of nine months succeeding the fire. Differ- 
ences having arisen in regard to the payments 
under the policy, the parties went to arbn. 
G. was called as a witness by claimants at 
the arbn. proceedings, stated that although 
it did not so appear on the face of the assess- 
ments he was at the time of signing the same 
satisfied that the losses of the turnover 
res^ctively therein stated were in fact 
sustained in consequence of the fire. There 
waa no suggestion ctf any fraud on the part 
of the assessor : — Held : as G., whether 
regarded as an arbitrator or an assessor, had 
been called to give oral testimony he could 
be cross-examined on all relevant issues 


consequently could be cross-examined 
to show that he had failed to take into 
account certain considerations necessary for 
arriving at the reduction in the turnover of 
claimants due solely to the fire. — B bjchbb A 
Go. V, North British & Mercantilb Insur- 
ance Go., [1916] 3 K, B. 277 ; 84 L, J. K. B. 
1813; 113 L. T. 827, D. G. 

1722a. Reference to umpire by arbitrators — 

Custom of the tallow trade.] — Pltfs, sold to 
defts. a quantity of paraffin wax under a 
contract providing, anv dispute arising 
under this contract to be settled by arbitrators 
in London in the usual way.** A claim was 
made by defts. against pltfs., & the arbitrators, 
being unable to agree, appointed an umpire 
by a document beaded, “ the use of this form 
constitutes a submission to the rules of tlie 
assocn.,’* 'i.e., the London Oil Tallow Trades 
Assocn. The umpire awarded that defts.* 
claim failed & that they were to pay the costs 
of the arbn. The rules of the assocn. provided 
for an appeal to an appeal committee, & 
defts, claimed a right of appeal. Pltfs. there- 
upon brought an action against defts. to 
recover the costs of the arbn., & the evidence 
was that in the trade in paraffin wax the usual 
way of settling a dispute by €U*bn. was to 
appoint arbitrators who could appoint an 
umpire whose decision would be final : — 
Held : the heading did not apply &> the umpire 
was really appointed in pursuance of the 
original agreement as to arbn. & not under the 
rules of the assocn., & pltfs. were entitled to 
recover. — P aumer & Go., I/td. v. Pilot 
Tradino Co., Ltd. (1929), 46 T. L. B. 214. 

1731a. Question of law.] — Hitchins v, 

British Coal Befining Processes, Ltd., 
No. 1139a, ante, 

1735. Add, Annotation : — ^Refd. Conquer v. Boot, 
[1928] 2 K. B. 330. 

1738. After this case add Personal representa- 
tlve.y^See Vol. XXIV., p. 621, Nos. 6508, 
6509, compare original volume, pp. 393 
ei seg.*’ 

1751. Add, Annotation : — Retd. Czamikow v. Both, 
Schmidt. [1922] 2 K. B. 478. 

1757. Add, Annotation : — Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated News- 
papers, Ltd., [1933] 2 K, B. 016. 

1758. Add. Annotation : — Refd. Ayscough v. Sheed 
Thomson (1923), 92 L. J. K, B. 878. 

1760. Add, Annotation : — Refd* Bremer Oeltrans- 
port G.M.B.H. V, Drewry, [1933] 1 K. B. 753. 

1761. Add. Annotation : — Refd. Ayscough v. Sheed 
Thomson (1923), 92 L. J. K, B. 878. 

1762. Add, Annotation : — Refd. Ayscough v, Sheed 
Thomson (1923), 92 L. J. K, B, 878. 


PART IV. SECT. 15, SUB-SEOT. 2,*- 

A <b). 

1728 id, Xkmagee — Vnleg$ 

Ufrong principle foUowed,}^Jjjasx 
& Norton v. Muib (1918), 

21 OftH. Ry. Cas. 350.— OAK. 

PART IV. SECT. 15, SUB-SECT. 2.— 
A. (o). 

n i, — .1— Where arbn. proceed- 

inm are iidtiated ^ a provincial 
railway oo. much of the evldenoo is 
received before an amalgamai^n of the 
CO. with a Dominion railway op. is 
efieoted $c the prooeedinga allowed 
to proceed after the amaigtimatton, 


until praotioally all that remained to 
be done la the making of the award, 
the Dominion co. is bound by the 
award made aa a reeult of such 
proceedings. — Haney v, Oanadun 
NORTHEBN Ry. Co., fl»17] 3 W. W. R. 
106 ; 36 D. L. R. 674.— CAN. 


PART IV. SECT. 15, SUB-SECT. 2.— D. 

•d. JuriadicHon of court ordering 
reference ,} — ^Where an order tor a 
reference la made with the consent 
of the BOlrs. on both sides, & arbi- 
trators are appointed in pursuance of 
auoh order, & the arbitrators take 
evidenoe file their award, counsel 

Oil 


or both parties taking no objection 
0 the regularity of tbo 
be parties will not be permitted, aftor- 
i^ards* to attack the award or the 
ubseauent procoedings on the ^onnd 
bat the ot. by wWoh the order for 
aforenco was made had no Jurlsj^ctlon 
3 do so. — H all e. 

F Lawkkncbtown. [1921] M N. S. li. 


part IV. SECT. 16, SUB-SECT. 1. 

Compulsory reference— 

Subseguent voluntary submission ,] — 
Held: the award of the arbitrator 
was not open to review by the ot.— 

' 7 «* 
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1799a. Single Judge of High CourtJ — Pro- 

duce Brokers, Ltd. v, Blyth, Greene, 
JouRDAXN & Co., Ltd., No. 1960a, post. 
lS02a. Denial of submission.] — Motion to set aside 
an award. Appcts. were general merchants 
dealing particularly in oil, & resps. were a co. 
carrying on business in Belgium with no 
authorised agents in this country & they also 
dealt in oil. D. of Paris, with whom the 
appcts. did a regular business, about Nov. 23, 
1932, without consulting appcts. made an 
arrangement with resps. for appcts. to pur- 
chase from resps. 150 tons of palm oil. 
Kesps. never sent a contract to appcts., who 
never signed any contract with resps. B. was 
never an agent for appcts. Appcts. re- 
pudiated any contract being made. The 
matter was referred to arbn. by resps. in 
accordance with conditions of sale endorsed 
upon the alleged contract of the Liverpool 
United General Produce Assocn., Ltd. The 
award, dated Apr. 21, 1933, adjudged the 
aj>pcts. to pay £800 to resps. as damages 
for breach of the alleged contract. Appcts. 
disputed the validity of the award, alleging 
that the real issue in dispute was whether 
there was a contract between them & resps. 
containing the alleged submission to arbn. 
Appcts. now sought to set aside the award on 
the ground that the arbitrators had pur- 
ported to find the existence of a contract 
containing the alleged submission to arbn., 
but they had no jurisdiction as no submission 
had been signed by appcts. : — Held : the 
application to set aside the award was based 
upon the fact that there was one, there 
could only be an award if there was a sub- 
mission to arbn. Appcts.’ case was that 
there was no submission & therefore there 
was no jurisdiction for the ct. to set aside 
an award wliich it was denied existed. The 
ct. would, however, stand over this appeal & 
direct appcts. to bring an action for a declara- 


tion that the award was null & void & on 
the decision of that action this appeal would 
be heard. — O el Products Trading Co., 
Ltd. V, Soori[?r]& Anonymb Soci6t6 db 
Gestion D’Entreprises Coloniaues (1934), 
150 L. T. 476, D. C. 

1822. Add* Annotations : — Refd. Buerger v. Bar- 
nett (1919), 89 L. J. K. B. 161 ; Ozamikow 
V. Roth. Schmidt, [1922] 2 K. B. 478. 

1822a. Question to be raised immaterial.] — 

(1) It is not misconduct on the part of an 
arbitrator or umpire, within the Act of 1889, 
B. 11, to refuse to state a caee, under sect. 7 (b) 
or 3 9 of the Act, for the opinion of the ct. on 
a point of law, if his finding on a question 
of fact makes the question which would be 
raised by the case immaterial. 

(2) An award is not vitiated by an error 
in law on the face of it, if the error is not 
material to the decision. — Buerger & Co. v. 
Barnett (1919), 89 L. J. K. B. 161 ; 120 
L. T. 670 ; 35 T. L. R. 260 ; 63 Sol. Jo. 391, 
D. C. 

1822b. .] — When questions of law arise in an 

arbn. it is of the ^eatest importance that the 
right of the parties to obtain the assistance 
of the ct. at any period of the proceedings 
should be fully enforced, though the arbn. 
tribunal has not passed through all the stages 
of its own procedure providing for an appeal 
from the award. If the umpire by refusing 
to make his award in the form of a special 
case deprives the parties of the right to have 
questions of law, which are neither frivolous 
nor vexatious but are substantial, decided 
by the ct., he is guilty of misconduct & his 
award will be set aside. — Re Fischbl & Co. 
& IVUnn &; Cook, [1919] 2 K. B. 431 ; 121 
L. T. 276 ; suh nom. Fischel & Co. v. Mann 
& Cook, 88 L. J. K. B. 1173. B. C. 

1825a. Disregarding statute passed after hearing 
but before issue of award.] — (1 ) Resps. 


Royal Commission of Wheat Sup- 
plies V . IJsHKR & Co., Ltd., ri9201 2 
I. R. 483.— IR. 

a il. .1 — Lacoste V. Cedars 

Rapids Manufacturing & Power Co., 
[19281 2 D. L. R. ] .—CAN. 

a iii. .1 — Under its inherent jurls- 

diotion, the power of the ct. to set aside 
an award depends on whether It is 
*' bad on Its face ** or on some ground 
which Is more or less an extension of 
the same principle. — Ife Wood & 
Malkin Co., Ltd. (R. C.). [1928] 4 
D. L. R. 511 ; [1928] 2 W. W. R. 674.— 
CAN. 


1786 i a. Appellate THmsion of 

Supreme Court, An appeal from or a 
motion to set aside or remit an award 
must be to the Appellate Dlv, of the 
Supreme Ct. — Snider v. Miller, [19241 
2 D, L. R, 617 ; 1 W. W. R. 1163 ; 20 
Alta. L. R. 237 ; ajja,, [1924] 1 D. L. R. 
198; [1923] 3 W. W. R. 1376.— CAN. 

1802 iii. .] — In a submis- 

sion to arbn. the parties thereto agreed 
that the Arbn. Act should not apply 
therein, & that the decision of the 
arbitrator should bo final & blndlnj? 
upon both parties : — Held : this agree- 
ment was void as against public policy. 
— Bbaoh V . Hydro -Kleutbic Power 
Commission of Ontario, [1924] 4 
D. L. R. 996 ; 66 O. L. R. 36.— CAN. 


PART IV. SECT. 18, SUB-SECT. 2.— A. 

c 1. .1 — Unless in the procedure 

adopted by the arbitrators there has 
been something radically wrong or 
violouB an award cannot be impeached 
on the ground that the teclmioal web 


of judicial procedure & rules of evidence 
which surround judicial procedure were 
not strictly adhered to. — ^Maurig 
Shwe Hpu V. U Min Nyun (1925), 
I. L. R. 3 Ran. 387.— IND. 

I (p. ,547). For “IND.” read. 
“CEYLON.” 

se. Award reciting order of refer mc^e 
not fixing time for delivery of award, ] — 
Held : an award which recited an 
order of reference not fixing a time for 
delivery of the award was primA facie 
liable to bo set aside, but Supreme Ct. 
Ordinance, 1870, of the Gold Coast, 
Oi“d. 62. IT. 12 (c) & 13, prevented the 
omission from having that effect. — 
Yamike Kwbku V, Annob Adjayk, 
[1926] A. C. 755; 95 L. J P. C. 167; 
135 L. T. 642.— GOLD COAST. 


PART IV, SECT. 16, SUB-SECT. 2.— B. 

w (p. 548) i. ,3 — The mis- 

conduct referred to in Arhn. Act, 
6. 14 (2) la “ legal misconduct.” In 
determining whether there was ” 
misconduct ” on the part of the 
arbitrator which would Justify the 
setting the award aside, the ot. may 
look at the evidence adduced before 
him. In order to ascertain whether he 
acted on evidence which was wholly 
inadmissible & which went to the root 
of the question before him. 

While In the present case, an arbn. 
as to the loss suffered by the seller of 

g oods because of their non-acceptance 
7 the buyer, the arbitrator was held 
to have erred In allowing the seller to 
“ split ” his case, yet, as he had 

94 


exorcised a discretion in the matter 
& no substantial injustice was 
occasioned thereby, the course adopted 
did not Invalidate the award. — 
fie Wood & Malkin Co., Ltd. (B. O.), 
[1928] 4 D. L. R. 611; [1928] 2 

W. W. R. 674.— CAN. 

y (p. 548) For “ IND.” read “ CAN.” 

c i. jRefuBat to state case.] — 

Neglect by an arbitrator to state a case 
for the opinion of the ct. after being 
definitely asked by either of the parties 
to do so is prima facie technical mis- 
conduct for which his award may be 
set aside. — Fisher v, Matson &: Co., 
Matsoni & Co. V. Fisher, [1918] 
N. Z. L. R. 1.— N.Z. 


1811 U a. .1 — ^Where in a paving 

contract with a city the city’s engineer 
is made arbitrator, he must guard 
against being unduly influenced by bis 
employers ; & if it appears that he is 
so biased as to be likely not to decide 
fairly, then the contractor will not be 
bound by his deolsion. — Blome v. 
City op Rboina. [1920] 1 W. W. R. 
311 ; 60 D. L. R. 93 ; 13 Alta. L. B. 
94.— CAN. 

si. Keeping ansfwers aecreL] — Whore 
arbitrators have not disposed of all the 
quovstions submitted to them, but have 
dolJboratoly agreed not to disclose & to 
keep secret their answers to epeoifio 
questions put to them, there Is such 
nfisoonduct as requires the ct, to sot 
aside the award lustead of remitting 
it. — Re Biden & Thompson, [19321 1 
W. W. R. 843.— CAN. 
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to an arbn. had hired of claimant, for a 
certain period, a number of horses which, 
on the outbre^ of war & before the expiry 
of the period, were commandeered by the 
War Office, He then refused to pay the 
hire for the full period on the ground of 
frustration of the adventure. At the hearing 
of the arbn. on June 19, 1917, claimant 
did not press for hire after the seizure of the 
horses, & on July 31, 1917, the arbitrator 
issued his award, giving claimant the amount 
due up to the date of the seizure, but not 
afterwards. On July 10, 1917, Courts Emer- 
gency Powers Act, 1917 (c. 25), had come into 
operation, but there was nothing to show 
whether the arbitrator was or was not aware 
of the Act. On a motion to set aside the 
award on the ground of the technical mis- 
conduct of the arbitrator in not taking the 
statute into consideration : — Held : whether 
or not the arbitrator was aware of the Act, 
he had applied its principles, &, consequently, 
there was no misconduct ; the parties were 
not taken by surprise, & the award was good. 

(2) It has been contended that the fact 
that the arbitrator did not know or take cog- 
nisance of the Act, which was passed after 
the hearing of the arbn. & before the issue 
of the award, constituted misconduct. I 
doubt very much whether that would amount 
to misconduct, although possibly it might 
amount to surprise (A. T. Lawrence, J.). — 
Osmond v. Woolley (1917), 87 T^. J. K. B. 
822 ; 118 L. T. 29 ; 34 T. L. R. 133. D. 0. 

1826. Add, Annotaiionn : — ^Refd. Cayzer, Irvine v. 
Board of Trade (1926). 95 L. J. K. B. 1054 ; 
Ramdutt Ramkissen Das v. Sassoon (1929), 
98 L. J. P. 0. 68, 

1827. Add, Annotation : — Retd. Re Boks & Peters, 
Rushton, [1919] 1 K. B. 491. 

1839a. Surprise.] — It is no ground for setting aside 
an award that the unsuccessful party 
suffered a surprise ; as an arbitrator would 
have power to postpone the proceedings upon 
any reasonable application for that purpose. 
— Solomon v. Solomon (1859), 28 L. J. Ex. 
129. 

1839b. What amounts to.] — Osmond v, 

Woolley, No. 1825a, ante, 

1846* Add, Annotation : — Refd. Delab unt v. Moody 
(1927), 21 B. W. O. a 688. 

1850a. Objection to authority of arbitrator 

to determine dispute.] — The owner of a timber 
estate sold the whole of the timber thereon 
to a timber co. in consideration of fully paid 


up shares in the co. Subsequently by policies 
effected in his own name with several insur- 
ance cos. he insured this timber against fire. 
The greater part of the timber having been 
destroyed by fire, he sued the insurance cos. 
to recover the loss, but the actions were 
stayed & the matter was referred to arbn. 
in pursuance of the conditions contained in 
the policies. Claimant was the sole shai*e- 
holder in the co. & was also a creditor of the 
CO. to a large extent. The arbitrator held that 
claimant had no insurable interest in the 
goods insured & disallowed tbe claim : — 
Held : claimant having allowed the point 
of want of insurable interest to be raised 
before the arbitrator without objection, it 
was not open to him to call in question the 
authority of the arbitrator to entertain it. — 
Macauba V, Northern Assurance Co., 
[1925] A. O. 619 ; 94 L. J. P. C. 154 ; 133 
L. T. 152 ; 41 T. L. R. 447 ; 69 Sol. Jo. 
777; 31 Com. Cas. 10, H. L. 

Annotation : — Consd. Toller v. Law Accident Insurance 
Society, Ltd., [1930] 2 All E. R. 952. 

1851a. .] — Dexters, Ltd. v. Hill 

Crest Oil Co. (Bradford), No. 1083b, ante, 

1855. Add, Annotation : — Refd. Mercer v. Reid 
(1931), 47 T. L. R. 574. 

1857a. By motion.] — Any objection to an award 
on the ground of misconduct or irregularity 
on the part of an arbitrator must be taken by 
motion to set aside or remit tbe award, &; if 
not so taken- [within the time limited by 
R. S. C., Ord. 64, r. 14] cannot be pleaded 
in answer to an action on the award {per 
Cur.). — Oppenhbim & Co. v, Mahomed 
Hanebp, [1922] 1 A. 0. 482 ; 91 L. J. P. C. 
205 ; 127 L. T. 196, P. C. 

Annotation: — Apld. Scrimaglio v. Thornett fit Fehr (1024), 
131 L. T. 174. 

1857b. .] — Scrimaglio v, Thornett & Pehr, 

No. 135a, ante, 

1857c. Entered In special paper.] — A motion 

to set aside an award which has been stated 
in the form of a special case should be entered 
in tbe special paper, & both the motion & the 
special case should be argued before the 
judge who takes the special paper. Where a 
special case has been set down in the special 
paper & subsequently notice of motion is 
given to set aside the award, the motion 
should be set down also in the special paper. 
— Re Cowan Brothers, Ltd. & Rymer 
(Henry) & Co., [1919} W. N. 140, D. C. 

1869, Add. AnnotcUion : — Refd. Re Campbell 
(1919), 88 L. J. Ch. 519. 


PART IV. sect. Ifi, SUB-SECT. 2. — D, 
Bg. Excess of jurisdiction .] — The ct. 
has Jurisdiction to set aside any award 
which purports to exorcise Jurisdiction 
beyond that given by the authorising 
Act & the submission made pursuant 
thereto . — He British CoLuarBiA 

Minister of Pubuo Works & Tip- 
ping, (1931 12 W.W.R. 835; 44B.O.II. 
321.--CAN. 


PART IV. SECT. 16, SUB-SECT. 3. 

1852 i a. .] — Scotia Con- 

struction Co., Ltd. V. Halifax City. 
(1935] S. C, R. 124.— CAN. 

1852 xi. Consent to extension of 

time for making a^Joard.] — Held; the 
act of consent t-o extension of time, & 
recognition of the propriety of the 
arbitrators making the award, pro- 
cluded objection to the award on the 
ground of mlsoonduot. — ^Powis v. 


Vancouver (Crrr), Ram age v. Van- 
couver (City) (1017), 23 B. C. R. 180. 
—CAN. 

1852 xil. .) — Where applts, 

went on with an arbn. without objection 
after on irregularity bad occurred : — 
Held : they were precluded from 
seeking to set aside the award on the 
ground of the irregularity. — U 
Gunawa V, U Pyinnyadipa (1923), 
I. L. R. 1 Ran. 15.— IND. 

1862 xiJi. ,] — A reference was 

made to arbiters to determine the 
amount payable by a landlord to his 
tenant in respect of sheep stock : — 
Held: pursuer having full knowledge 
of the nature of the stock that was 
tendered to him, & having accepted 
the stook Sc dealt with it as If it was hie 
own, was barred from objecting to 
the award of the overstnon. — Fletcher 
V, Robertson (1919), 56 So. L. R. 305 ; 
11919] 1 S. L. T. 260.— SCOT. 
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fh, Avoard follouHng opinion of court 
on case stated. 3 — Held : tbe award mlgh t 
be set aside notwithstanding that it 
foliowed the opinion of the ot. upon 
a case stated under Arbn. Act, s. 29. — 
Re McConkey’s Arbitration (1920), 
17 O. W. N. 329 ; 47 O. L. R. 411.— CAN. 


ART IV. SECT. 16, SUB-SECT. 4.— C. 

1898 1 . OroiiJids for extension— Not 
vistake of counsel on cpiestion of taw 
r prcctice .] — On a luotion to oxtena 
io tlmo for making an appUcation to 
5 t aside an award '.—Held : where the 
ilea rcQulro speciaJ oirenmstanres to 
e shown upon an application for 
ptensloP of time, the mistake of 
junsel or solr. upon a question of 
,w or prootloe does not constitute 
special circumstance Justifying the 
itervontlon of the ct.— Re HweinsSON 
Municipality op CnARLESwoou. 
917] 1 W. W. R. 293 ; 27 Mon. L. E. 
14.— CAN. 
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1012a. Failure to apply within Ome limit.] — 

Oppbnhbim & Oo. V. Mahombo Hanbbf, No. 
1857a, ante, 

1912b. ,] — SoBiMAOtio v. Thornbtt & 

Fehr, No. XB5a, ante, 

1923a. Evidence of wbltrator.]— Where, on the 
hearing of a motion to set aside the award of 
arbitrators, it is found impossible otherwise to 
ascertain the material facts of the case, the 
ct. can, & will, accede to an application by a 
party for leave to ca»ll the aibitrators as 
witnesses in regard to these facts. — 
LEISERACH V, SCHAXiIT, SCHAIJT V. LeI- 
SERACH, [3934] 2 K, B. 353 ; 103 L. J. K. B. 
608; 151 L. T. 398, D. 0. 

1925. Add, Annotations : — Hefd. A.-G. for Mani* 
toba V, Kelly, [1922] 1 A. O. 268 ; Kelantan 
Government v. Duff Development Co., [1923] 
A. 0. 395. 

1937. Add, Annotation:- — Distd. Stanton v. Laws, 
[1934] W. N. 130. 

1987a. Whether leave to appeal necessary,] — Ruf 

(T. A.) & Oo. V, Pauwels, No. 1152a, ante, 

1943. Add, Annotations : — ^Apld. Absalom, Ltd. v. 
Great Western (London) Garden Village 
Society, Ltd. (1933), 149 L. T. 193. Refd. 
A.-G. for Manitoba v, Kelly, [1922] 1 A. C. 
208 ; Champsey Bhara v. Jivraj Balloo 
Spinning & Weaving Co., [1923] A. 0. 480 ; 
Kelantan Government v. Duff Development 
Oo., [1923] A. 0. 395 ; Roberts v, Anglo- 
Saxon Insce. Asaocn. (1927), 96 L. J. K. B. 
590. 

1950a. Misconduct*] — Oppenheim & Co. v, 
Mahomcbd Hanbbip, No. 1857a, ante, 

1954a. .] — Where an arbitrator in ma*king 

hia award deals wdth the costs of the award 
& his own personal costs, but does not 
mention the costs of the parties in the refer- 
ence, the ct. will not presume that he has 
exercised his discretion to make no order as 
to costs, or to leave each side to pay their 
own costs, but wih remit the award to the 
arbitrator to exercise his discretion in express 
terms. — He Becker, SHnj[ 4 AN & Oo. & Barry 
Brothers, [1921] 1 K. B. 391 ; 90 L. J. K. B. 
316 ; 124 L. T, 604 ; std) nom. Broker, 
Shillan & Oo. V. Barry Brothers, 37 
T. L. R. 101, D. 0. 


AnrMtatl^s ; — Ooiisd. Bradshaw v. Air CouaCil, [1926] Ch. 
329. Retd. Larrinap v. Soo, Franco- Am6rloaliie dee 
Phosphates de MediiUa (1922), 92 L. J. K, B. 46. 


1960a. By motion — Before single Judge of 

BQgh Court.]— A judge of the High Ot. sitting 
alone may entertain a motion to set aside or 
remit for further statement an award 


I stated in the form of a special case. — ^P bo- 

I DUOB Brokers, Ltd. v, Blyth, Greene, 

JOTTRDAIN A; Oo., Ltd. (1918), 88 L. J. K. B. 
597 ; 119 L. T. 311 ; 84 T. L, R. 419. 

AuTiotation FolW. JRe Cowan & Rymer, [1919] W. N, 140. 

1960b. ,] — Oppenheim & Oo. v, Mahomed 

Haneep, No. 1857a, ante, 

1981. For the paragraph in original volume 
substitute liie following paragraph ; — 
Foreign award — Whether enforceable as 
Judgment of foreign court.] — ^An award in a 
foreign arbn. [unenforceable in the foreign 
country without an enforcement order] is 
not a decision which a ct. here ought to 
recognise as a foreign judgment, Sc cannot 
be enforced. — ^Mbrripield, Ziegler & Co, 
Liverpool Cotton Assocn., Ltd. (1911), 
105 L. T. 97 ; 65 Sol. Jo. 681. 

Annotation : — ^Refd. Harrop t». Harrop, [1920] 3 K. B. 386. 

1981a. Action on — By what law contract 

governed.] — Pltfs., an insurance co. in 
London, & defts., an insurance co. in Norway, 
entered into a written contract headed “ Re- 
insurance contract — ^Marine Insurance.’* The 
contract was not stamped as a policy, but it 
contained the usual terms of a reinsurance 
treaty, pltfs. being the reinsiired & defts. the 
reinsurers, & there was a clause providing 
that in the event of disputes an arbn. should 
take place in Norway. The contract was 
signed by pltfs. in Norway & by defts. in 
London Sc was stamped with an English six- 
penny stamp, but not in accordance with the 
English law as to contracts of marine in- 
surance, but it was valid by the law of 
Norway. An arbn. under the contract was 
held in Norway <fe an award was issued in 
favour of pltfs. In an action on the award 
defts. submitted that the law applicable to 
the whole contract must be the law of 
England, & that, since the contract neither 
was a policy as required by English law nor 
was properly stamped os such a policy, pltfs. 
could not recover on the award : — Held : as 
the action was brought on the award, & as the 
proper inference from the provision as to the 
axbn. being held in Norway was that the 

S arties intended the law of Norway to govern 
tie contract, pltfs. were entitled to recover 
the sum awarded. — Norske Atlas Instjr- 
ANOB Oo., Ltd. v, Ia)Ndon General Insur- 
ance Oo., Ltd. (1927), 43 T. L. B. 541. 
Arviwtation : — Reid. Bremer Oeltremsport G.M.B.H. e. 
Drewry. [1933] 1 K. B. 763. 

1981b. Service out of the Jurisdiction.] 

— On Nov. 19, 1929, a charterparty was 


§g. Within term following puhlica^ 
Hon ,} — An award mtwt be moved 
a«raln8t wltMn the term following its 
pnbUoatlon, or within the period v^oh 
snoh term formerly ooonpied. — K ean 
V, Edwards (1888), 12 p. r. 626.— 
CAN. 

tj. Under ConsoHdcAed Municipal 
Art, 1922, 69 . 833, 846 (l).l— V ahky 
& CJarIiKTON OOUNIT, [10241 4 D. L. R. 
1066; 66 0. L. “ ^ ‘ 


FART IV. SECT. 10, RUB-SECT. 4.— D. 

sk. Limited to widenee taken down in 
wrUing hy arUtratcr,h-^Me N»W Bbuns- 
moK Gas dc Ou;Jiisw)S, Ltd. A; Niuw 
Brunswick Edbcttrio Powbr 
Mr^ (N.B.), [19263 2 D. L. ST 1 


PART IV. SECT. 16. SUB-SECT. 4.— F. 

y (p. 661). For “Wade and Otrers 
(N o. 2) (1909) ’* read ** Wadb v, 
Hardlet (No. 2) (1910).” 

PART IV. SECT. 17, SUB-SECT. 1. 

•1. Under Arbitration Act, 1927 (c. 9T), 
8, 11.1 — The power oonferred by above 
Boot, la oonferred upon ** the ot,” & 
may be exercised by a Judge sittlog In 

ct. ; that does not _ _ „ L 

weekly ot. ; & a Jud^ liavlnit the 
parties before him at a trial may. of 
^ own motion, in a proper ease, remit 
the matter to the arbitrators. — 
e. MoDo^^ [1928] 4 D, L. R. 728 ; 
62 0. L. R. 484.-— GAN. 

PART IV. SECT. 17, BUB-SECT, 2. 

^ c. .107. 

68. 12, 21— -Grounds for 


Re Coleman Sc Toronto Sc Niagara 
POWBR CJO. (1917). 40 O. L. R. 130; 
38 D. L. R. 66.-^AN. 

PART rV. SECT. 17, SUB-SECT. 8. 

r i. — — .b— Unless there is a mistake 
in law or fact evident on the face of 
the award Itself, or the arbitrator 
admits that he has made a mistake in 
law or fact, or there has been fraud or 
corruption, the award will not be 
referred hack. — Re Pox & Consoli- 
dated Mining Sc Smelting Co. of 
Canada, [1925] 1 D. L. R. 246 ; [1924] 
3 W. W. R. 861.— CAN. 

ifii, — ArbUraiore aXteging mis* 
<oto.3— The ot. will not remit an award 
beoause the arbitrators allege a mistake 
fovolving an Impeachment of their 
award.— R obins o. Andrews, [1928] 
2 D. L. R. 368 ; 1 W. W. R. 968.— CAN. 
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made in London which provided that any 
dispute arising during the execution of the 
charterparty should be settied by arbn. in 
Bamburjg. ' In 1931, disputes arose between 
the part& which were submitted to arbn. in 
Hamburg, & an award made against deft, 
for £20,913 13s. 7d., payment to be made 
in* English currency. On Nov. 29, 1932, 
pltfs., who were a German firm, obtained 
ex parte an order that they should be at 
liberty to issue a writ against deft., who was 
residing in France, claiming the amount due 
&; payable under the award, & to serve 
notice of the writ on deft, in France. On i 
Jan. 6, 1983, deft, applied to have that order ’ 
set aside, but the application was dismissed. 
On appeal : — Held : (1) the order for service 
out of the jurisdiction was properly made 
under B, S. O,, Ord. 11, r. 1 (e), as the action 
based on the award was for the enforcement 
of a contract made within the jurisdiction, 
namely, the submission to arbn. contained 
in the charterparty ; but (2) the order could 
not be supported on the ground that the 
breach of contract was committed within 
the jurisdiction, as the award had not re- 
quired payment in England, & the ordinary 
rule therefore applied that the debtor must 
seek out his creditors, the German firm, at 
their place of business & pay them there. 

(3) Authorities on the question whether in 
an action on an award the action is foimded i 
on the award or on the aCTeement to submit ‘ 
the differences from which the award results 
discussed. Qu, ; whether an action may 
be brought upon an implied contract in 
the award itself. — Bremer Oeltransport 
G.m.b.H. V, Drbwry, [1933] 1 K. B. 

763 ; 102 L. J. K. B. 360 ; 148 L. T. 540, 
C. A. 

1985. After this case add “iS'ea, note, B. S. 0., Ord. 11, 
r. 8a.’* 

1085a. Grounds for granting or refusing order — 
Objection to award.] — Where there is no ob- 
jection to an award or where the objection 
raised is one which can easily be disposed of, 
the summary procedure provided by the 
Act of 1889, s. 12, is prompt & convenient ; 
but where there are matters which may 
gravely affect the validity of the award or the 
right to proceed under it, it is proper that they 
should be dealt with by an action in which 
the facts can be fully ascertained, & no order 
under the sect, should be made giving leave 
to proceed summarily under the award.— ^ 


Re Boks & Co. &; Peters, Bushton & Oo-, 
[1919] 1 K. B. 491 •, 88 L. J. K. B. 351 ; 120 
L. T. 616. 0. A. 

19B5b. Award against Crown.] — An award 

against the Crown in an arbn. under the 
Act of 1889 cannot, for the purpose of en- 
forcement, be treated as a judgment or 
decree on a petition of right, & under sect. 12 
of that Act leave to enforce the awajnl as a 
judgment or order will be refused. — G rech 
V. Board op Trade (1923), 92 L. J. K. B. 
960 ; 130 L. T. 16 ; 39 T. L. B. 630 ; 67 
Sol. Jo. 725, 0. A. 

1086. Add, Annotatiom : — Dlstd. Bichardsons 
Bradley v. Bernhard, [192.6] 2 K, B. 121. 
FoUd. Simbro Trading Oo. v. Posograph 
(Parent) Corpn., [1929] 2 K, B. 266. 

1992. Add. Ayinotation : — Refd. The Beldis, [1930 J 
P. 51. 

2043. Add. Annoiaiion : — Refd. Bremer Oeltrans- 
port G.M.B.H. V, Drewry, [1933] 1 K. B. 753. 

2043a. Nature of action.] — Bremer Oeetranspobt 
G.m.b.H. v. Brewby, No. 1981b, ante. 

2045. Add. Annotation : — Consd. Bremer Oeltrans- 
port G.m.b.H. v. Drewry, [1933] 1 K. B. 753. 

2046. Add, Annotation : — Consd. Bremer Oeltrans- 
port G.m.b.H. v. Drewry, [1933] 1 K. B. 753. 

2056a. .] — Oppbnhbim & Co. v, Mahomed 

Hanbbp, No. 1867a, aytte, 

2059. Add, Annotation : — Refd. Joaebimson 
Swiss Bank Corpn., [1921] 3 K, B. 110. 

2060. Add. Annotation : — Refd. Bremer Oeltrans- 
port G.M.B.H. V. Drewry, [1933] 1 K. B. 763. 

2092a* .] — On a motion for an attachment for 

not performing an award, the ct. will not 
discuss objections to the award, not apparent 
on the face of it ; os, that the arbitrator was 
partial, or that matters were brought before 
him, the reference being of all matters in 
difference, which are not disposed of by the 
award. — Macarthdr v. Campbell (1834), 
2 Ad. & El. 52 ; 4 Nev. & M. K. B. 208 ; 
4 L. J. K. B. 26 ; 111 E. R. 21 ; previous 
proceedings (1834), 5 B. Ad. 618. 

Annotations : — Oonsd. Wright v. Graham (184^, 3 Exch, 131. 
Beld. Smith v, Troup (1849), 7 0. B. 757 ; Davies v. Pratt 
(1855), 17 C. B. 183. 

2162. Add. Annotation : — ^Refd. Bremer Oeltrans- 
port G.m.b.H. v. Drewry, [1933] 1 K. B. 753. 

2165. Add, Annotation : — Refd. Bremer Oeltrans- 
port G.m.b.H. v. Drewry, [1933] 1 K. B. 753. 

2166. Add, Annotation : — Refd. Bremer Oeltrans- 
port G.m.b.H. t;. Drewry, [1933] 1 K. B. 753. 


PART fV. SECT. 19, SUB-SECT. 


2060 ilia. B., on arbi- 

trator, in the absence of &. without 
notice to one of the parties, made an 
award : — Meld : although the award 
might have been set aside for mis- 
conduct of tbe arbitrator If moved 
against in time, yet, the award being 
jQnal, the misoondnot could not be set 
up as an answer to an action upon the 
award. — T oubangbau v. Sandwich 
Wbst Township, (19201 48 O. L. E. 
306 ; 66 D, D, R. 83.-—CAN. 

206010 6. — .1— iL ^ 

in India upon an award made upon 
a submlBSion to arbn. in England, 
Irregularity or misconduct in arriving 
at ihe award Is not a defence. — 
Oppbnhbim & Co. v. Mahombd Hanbbp, 
[1922) 1 A. C. 482 ; 91 L. J. P. 0. 206 ; 127 
h.T.19e;49 L.R.Ind.App.l74,-~iKD. 


^60 Ifi Oi — ' — ► — — An award 
duly made In England under the 
Engltih Act of 1889 can be enforced by 


a suit in an Indian ot., & cannot be set 
aside by an Indian ct. on any ground 
of misconduct or irregularity on the 
part of the arbitrator. — John Batt & 
Co. (London) v. Kakoolal & Co. 
(1926), I. L. R. 63 Colo. 66.— IND, 

2056 1. Not irregularUv in conduct of 
arbitrators.] — Arbitrators appointed, 
but not in writing for the purpose of 
winding up tbe anairs of a partnership 
between pltf. & deft, met & went over 
such papers as were available at the 
moment, heard what each of the 
partners had to say & reached a oon- 
clusion which they stated at the 
meeting. The arbitrators took no 
oath of office, & two witnesses were 
sworn. A day or two after the 
meeting, one of the armtrators pre- 
pe^ed &: signed a memorandum headed 
Report of Arbitrators," stating the 
ooncituaion that the b^nce due to 
pltf. was a certain sum. This memo- 
randum was taken by pltf. to the other 
arbltmtora, each cd whom signed it. 

97 


This action was brought upon the 
memorandum as upon an award. Deft . 
ploaaod the award was irregular & 
illegal, in that no evidence was taken 
under oath, the arbitrators were not 
sworn, or legally appointed, deft, was 
not permitted to give his evidence, 
although ho objected, the award waK 
given without bia being heard. Deft, 
also counterclaimed for money p paid 
to pltf., etc. : the otuections 

pleaded ought to have heo/i taken on 
a motion to set aside the awnird, & 
w'ero not available as a dofonce •'* the 
action.— JM ilucr r. McDonnell, 

4 D. L. K. 728 ; 62 O. L. U. 484.— 
CAN. 


PART IV. SECT. 19, SUB-SECT. 8. 

p .] — The procedure by 

action upon an award is one that oi^ht 
to be pursued where the objections 
raised are such os to render the vali^ty 
of the award a matter of doubt. The 
suinniary method provided by Arbn. 



Cases 2187—201. English and Empire Digest Supplement. 


2187, Add* Annotations Apld. Bradshaw v. Air 
Council, (1926] Oh. 329. Refd. Haynes v. 
AJdridge Colliery Co. (1923), 130 L. T. 282; 
Mansfield v. Robinson, [1928] 2 K, B. 363. 
2187a. Discretion ot arbitrator — ^Must be exercised 
Judicially.] — An arbitrator’s discretion as to 
costs must be exercised judicially. — Lloyd 
Del Pacifioo v. BoAiiD op Trade (1930), 
40 T. L. R. 476 ; 35 Com. Oas. 325. 

2213, Add. Annotation : — Consd. KurseJl v. Timber 
Operators &; Contractors, [1923] 2 K. B. 202. 
2244. Add. Annotation : — Retd. Akt. Ocean v. 

Harding, [1928] 2 K. B. 371. 

2326. Add. Annotation: — As to (1) Refd. Held, 
Hewitt V. Joseph, [1918] A. O. 717. 

2831. Add. Annotation : — Refd. Akt. Ocean v. 

Harding, [1928] 2 K. B. 371. 

2332. Add. Annotations : — Consd. Reid, Hewitt v. 
Joseph, [1918] A. 0. 717. Refd. Terry v. 
Gould (No. 2) (1924), 69 Sol. Jo. 212 ; Weber 
V. Birkett, [1925] 1 K. B. 720. 

2336. Add. Annotation : — Consd. Reid, Hewitt o. 
Joseph, [1918] A. C. 717. 


2340. Add., Annotcdions: — Consd. Keen v. Towler 
(1924), 41 T. L. R. 86. Apld. King v. 
Sunday Pictorial Newspapers (1920) (1924), 

133 L. T. 397. 

2344. Add. Annotation : — Apld. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 

2352. Add. Annotation : — Refd. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 

2353. Add. Annotation : — Consd. Williams v. Jones, 
[1926] 1 K. B. 265. 

• 2354. Add. Annotation : — As to (\) Consd. Williams 
v. Jones, [1926] 2 K. B. 37. 

2355a. ^ Whether more than one issue — R. S. C., 

Ord. 65, r. 2.1 — Williaios v. Jones (Stanley) 
&; Co., [1926] 2 K. B. 37 ; 95 L. J. K. B. 471 ; 

134 L. T. 062 ; 70 Sol. Jo. 463, C. A. 

2358. Add. Annotation : — Apld. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 

2361a. Award not providing for costs of 

parties.] — Re Becker, Shillan & Co. & 
Barry Brothers, No. 1954a, ante. 


Part V. — References 

Sect. 1 (p. 6i3).-^REFERENCES FOR INQUIRY 
AND REPORT. 

See, now, S.C.J. (Consolidation) Act, 1925 
(c. 49), ss. 88, 92. 


by Order of Court. 

2448. Add. Annotation : — Refd. Liggett (Liver- 
pool) V. Barclays Bank, [1928] 1 K. B. 48. 
2451. Before this case add “ Arbitration Act, 1 889 » 
s. 15 , is now replaced by S.C.J. (Consolidation) 
Act, 1926 (c. 


Act of enforcing awards Is to bo used 
only in reasonably clear cases. — W ong 
Soon v. Gaiusb, [1930] 1 W. W. R. 
270 ; I D. L. R. 005 ; 63 C. C. 0. 
174; 50 B. C. R. 310.— CAN. 

«n, WhaX defences available.] — 
Applts. brought an action against the 
Commonwealth to recover money due 
under two contracts. While the action 
was pending the A.-G. of the Common- 
wealth agreed to submit to arbn. the 
matters in dispute between the parties. 
This agreement recited the making of 
the two ooutraots. The arbitrator 
having mode Ids award In favour of the 
Commonwealth, applts. moved to set 
aside the award or to remit It to the 
arbitrator on certain grounds, none 
of which related to the valWlty of 
either of the contracts. That motion 
was dismissed. On an application by 
the Commonwealth for leave to enforce 
the award ; — Held : applts. were not 
entitled tn challenge the validity of the 
two contracts or the authority of the 
A.-G. to make the agreement for arbn. 
— Kidman v. Commonwealth of 
Australia (1925), 37 O, L. R. 233 ; 26 
8. R. N. S W. 379 : 43 N. S. W. W. N. 
11 ; [1926] Argus L. R. 118.— AUS. 

80 . Arbitration Act. 1909, «. 13 — 
Award merely determining rights. ] — 
The above sect, does not authorise 
a judge to give leave to issue execution 
directly on an award winch merely 
determines rights, but says nothing 
as to the amount to wliich the success- 
ful party is entitled, — He McN aught & 
STOKK8-STBPHBN8 0lLCO.(No.2),ri918] 
3 W. W. R. 337 ; 43 D. L. R. 7.— CAN. 

sp. ArbUraUon Act. JR. 8. M.. 1913 
(c. 9) — Award under Municipal Act .] — 
Arbn. Act, R.S.M., 1913 (c. 9), applies 
to awards under Municipal Act unless 
expressly oontliotlng with the latter 
Act. Where an award on an arbn. 
under Municipal Act is made on a 
written submlflsion & fixes not only the 
amount but also the liability. It may 
bo entered on application os a judg- 
ment of the Ct. of Kingr^B Bench « 
enforced accordingly.— -B wrinsson v. 
Rural Munioipautt op Oharlbs- 


wooD, 11917], 3 W. W. R. 201 ; 36 
D. L. R. 32.— CAN. 

sti. Decree — Failure to accept award.] 
— Where In a suit parties have referred 
their difference to arbn. without an 
order of the ot. & an award is made, 
a decree in terms of the award can be 
passed by the ct. under Civil Procedure 
Code, Ord. XVIII., r. 3, although the 

S arties do not accept the award. — 
UBBABAJU V. VbNKATRAMARAJU 
(1928), I. L. R. 51 Mad. 800.— IND. 

8g. Motion to have award made order 
of court — Wh^er necessary.] — Re Cof- 
fey Estate, [1935] 3 W. W. R. 287.— 
CAN. 

PART IV. SECT. 20, SUB-SECT. 1.- 
D. (b). 

1 i. Arbitration Act. R. S. M., 

1913 (c. 9) — Oreater Winnipeg Water 
District Act. 1913 (c. 22).]— Re Iver- 
son & Greater Winnipeg Water 
District, [1921] 1 W. W. R. 621 ; 57 
D. L. R, 184; 30 Man. L. R. 98.— CAN. 

1 ii. Arbitration Act. 1908.] — 

An order provided that the costs of 
the reference & award should be with- 
in the discretion of the arbitrator under 
& subject to the above Act : — Held : 
the discretion of arbitrators with regard 
to costs was not limited by the 
principles which the ots. apply. — 
Tynan v. Forbes, [1921] N. Z. L. R. 
738.— N.Z. 

PART IV. SECT. 20, SUR-SECT. 8. 

z 1. Includes costs of counter-^ 

claim .] — Kirk v. KJrk (1897), 40 
N. S. R. 000.— CAN. 

sk. Costs of attendance of ** party-^ 
Party attending with severed witnesses — 
Costs of witnesses not included. J-— 
MoQueen V. Vancouver Island 
Power Co., Ltd. (1925), 35 B. C. R. 
558.— CAN. 

PART IV, SECT. 20, SUB-SECT. 6. 
8t. Power of arhitraior to fix cown- 
stPs fees.}— On an arbn. as to costs 
in an action, the arbitrator has powei 
to fix the oounaePs fees. — Chatter- 


49), s. 90.*’ 

SON V. Dutton, [1917] 2 W. W. R. 
393 ; 33 D. L. R. 622 ; 10 Saak. L. R. 
169.— CAN. 

8V. Power of arbitrator to postpone 
taxation.] — An arbitrator on making 
his award may reserve the question 
of the costs of the arbn. & tax them 
subsequently. — CJhattkrson v. Dut- 
ton, [1917] 2 W. W. R. .393: 33 
D. L. R. 622 ; 10 Sask. L. R. 169.— 
CAN. 

2395 vil. .] — The taxing 

oflacor having disallowed the foes for 
senior oounsm on the taxation of a bill 
of costs in an arbn. case on the ground 
that two counsel were In no way neces- 
sary : — Held : as the arbn. Involved 
a sum of nearly £6,000 ^ the evldenoe 
was of a highly technical nature, the 
services of a senior counsel were 
properly employed, & his fees & the 
accessory charges should have been 
allowed. — Garlick & Co. v. Poynton 
(1917), 38 N. L. R. 59.— S. AF. 

2414 viii. .] — New Brunswick 

Electric Power Commission v. Quin- 
ton, [1924] 4 D. L. R. 346.— CAN. 

PART V. SECT. 1, SUB-SECT. 1, 

2440 I. Any quedion arising in cause 
— Questions which mud arise. }— The 
power given by sect. 14 of Arbn. Act, 
1908, to the ct. or a judge to refer any 
question arising in any cause or matter 
(other than a criminal proceeding by 
the Crown) for inquiry or report to any 
offlcdal or special referee is limited to 
the reference of specific questions 
which must necessarily be d^ded In 
the cause or matter & does not justify 
a reference of “ aU questions in dispute 
in an action other than matters of law 
or the Issue of fraud,” as that may 
Involve the reference of questions that 
it may prove unnecessary to decide. — 
Mom V. White. [1934] N. Z. L. R. 
674 ; G. L. R. 614.— N.Z. 

PART V. SECT. 1, SUB-SECT. 4. 

a I, — — '• Acting ” De^y Registrar 
of Supreme Court.^HeJa : while the 
valldi^ of the appointment was 
doubtful, yet as the anove officer had 
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2455. Add. Annotation: — Retd. Liggett (Liver- 
pool) V. Barclays Bank, [1928] 1 K. B. 48. 

245S. Before this case add ** Arbitration Act, 1889, 
s. 13 (2), is now replaced by S.O.J. (Con- 
solidation) Act, 1925 (o. 49), s. 88. (2).” 

2459. Add. Annotation : — Retd. Liggett (Liver- 
pool) V. Barclays Bank, [1928] 1 K. B. 48. 

2475. For cross-reference after this case read “ See 
now, S.O.J. (Consolidation) Act, 1925 (c. 49), 

8. 90 (3).'* 

Sbot. 2 (p. 619).-~REFERENCES FOR TRIAL. 

See, now, S.O.J. (Consolidation) Act, 1926 
(c, 49), s. 89. 

2485. Add, Annotation : — Retd. Mayhead v. 

Hydraulic Hoist Co. (1931), 100 L. J. K. B. 
309. 

2511. Add, Annotation : — Retd. Mayhead v. 

Hydraulic Hoist Co. (1931), 100 L. J. K. B. 
869. 

2554. Before this case add “ Arbitration Act, 
1889, ss. 16, 17, is now replaced by S.O.J. 
(Consolidation) Act, 1925 (c. 49), ss. 91, 92.*’ 

2557. Add. Annotations: — As to (1) Consd. Re 
Soc. les Affrciteurs R4unis & Shipping Con- 
troller, [1921] 3 K. B. 1 ; Kursell v. Timber 
Operators & Contractors, [1923] 2 K. B. • 
202. As to (2) Consd. Re Soc, les Affr^teurs 
R^unis & Shipping Controller, [1921] 3 
K. B. 1 ; Kursell v. Timber Operators & 
Contractors, [1923] 2 K. B. 202; Light v. 
West, [1926J 2 K. B. 238. 

2567. Delete cross-reference before this case, 

2575. Before this case add “ See, now, S.O.J. 
(Consolidation) Act, 1925 (c. 49), s. 90 (2).” 

2580a. No power to alter his own order.] — Where 
a referee acts deliberately, even though he 
may not realise that what he is doing does 
not caiTy out his full intention, he has no 
jurisdiction under R. S. C., Ord. 28, r. 11, to 
alter his report subsequently. — Bentley v. 
O’Sullivan (1925), 133 L. T. 189; 41 

T. L. R. 374 ; 69 Sol. Jo. 509, D. 0. 

2580b. Power to set aside his own order,] — In an 
action tried by an official referee judgment 
was given against defts. by default. Defts. 
ajpplied to the judge in chambers to set aside 
the judgment of the official referee & to order 
a new trial. The application was not made 
within six days after the trial before the 


official referee, but no objection in regard to 
time was taken by pltfs. before the judge in 
chambers. The judge referred to the official 
referee the application to set aside his own 
judgment. At the hearing of the application 
the official referee himself took the point that 
the application to set aside his judgment had 
not been made within six days after the trial ; 

he further held that, having regard to the 
concluding words of B. S. 0., Ord. 69a, 
r. 3 (b), he had no jurisdiction to set aside 
his own judgment : — Held : (1) the objection 
in regard to time, not having been taken at 
the earliest opportunity, could not be relied 
upon by pltfs. on the appeal ; (2) as under 
R. 8. C., Ord. 36, r. 60, the official referee had 
** the same authority in the conduct of any 
reference or trial as a judge of the High Ct.,^* 
he had jurisdiction to set aside his own judg- 
ment, & the words “ save as herein provided, 
no application for a new trial before a referee 
shall be made ” at the conclusion of Ord. 59a, 
r. 3 (b), referred only to the procedure to be 
followed in appeals from referees to the 
Divisional Ct. — London Steamship & Trad- 
ing CoRPN., Ltd. v. Russian Volunteer 
Fleet (1926), 135 L. T. 607 ; 42 T. L. R. 
632 ; 70 Sol. Jo. 838, D. C. 

2593. Add. Annotation : — Retd. Ruf v. Pauwels, 
[1919] 1 K. B. 660. 

2599. Add. Citation :~-46 L. J. Q. B. 136. 

2603. Add. Annotations : — As to {!) Consd. Oogstad 
V. Newsum, [1921] 2 A. 0. 628. As to (2) 
N.F. Oogstad v. Newsum, [1921] 2 A. 0. 528. 

2611a. Costs.] — In an action upon a contract 

in the High Ct. judgment was given for pltf. 
for an amount to be ascertained on taking 
an account between the parties, with costs 
of the action. This judgment was dated &: 
entered on Apr. 8. The referee took the 
account & ascertained the amount to be 
£83 10s. & on Nov, 29 indorsed the order 
accordingly. On the next day k. before final 
entry of the completed order, the judge, 
upon pltf.’s application, ordered the costs 
to be taxed on the High Ct. scale : — Held : in 
the circumstances the judge had jurisdiction 
under County Cts. Act, 1919 (c. 73), s. 11, 
to award costs on the High Ct. scale, for 
until the result of the account was ascertained 
the question of costs could not be finally 
determined. — Light v. West (William) k 
Sons, Ltd., [1926] 2 K. B. 238 ; 95 L. J. K. B. 
667 ; 134 L. T. 693 ; 42 T. L. R. 311 ; 70 
Sol. Jo. 404, O. A. 


acted sIdco his appoiatment, a Judge 
of first instance should uphold tne 
appointment unless fully satisfied that 
there was no power of making It, 
especially where, as in this case, the 
reference had proceeded without ob- 
leotion on the point. — Pusarklli v. 
loco Townsite Co., [1922] 1 W. W. R, 
1238.— CAN. 

PART V. SECT. 1. SUB-SECT. 5. 

p (p. 616) i. Alberta 

Rules, r. 312.] — MAiNPRom v. Main- 
Paom (Alta.), [1926] 4 D. L. R. 1060, 
[1926] 3 W. W. R. 617.— CAN. 

xi. .] — jReOooHBAN’s 

Trusts (No, 2) (1919), 62 N. 8. R. 278. 
—CAN. 

PART V. SECT. 1, SUB-SECT. 6. 

247411. AvoBV & Son e. 

Parks (1917), 12 O. W. N. 4; 39 


0. L. R. 74 ; 35 D. L. R. 71.— CAN. 
PART V. SECT, 2, SUB-SECT. 1,— D. 

8w. Under Alberta Ruies ,\ — Main- 
FROID V. MAiNPBom (Alta.), [1926] 4 
p. L. R. 1060; [1926] 3 W. W. R. 
617.— CAN. 


o i. Action on huUdino contract,] 

— House Repair & Service Co, v. 
Miuler (1921), 64 D. L. R. 116 : 49 
O. L. R. 205.— CAN. 


PART V. SECT. 2. SUB-SECT, t.— E. 

1 I, - — order made by a 
judge in the exercise of his discretion, 
referring an action to arbn. under 
Ord. 97, will not be interfered with by 
the Ct. of Appeal, unless it is manifest 
that the order operate to defeat 
the rights of, or cause Injustice to, one 
or other of the parties. — Ttlohs 


(Australia), Ltd. v. Macqroartt, 
[19281 St. R. Qd. 371.— AUS- 


PART V. SECT. 2. SUB-SECT. 6. 

sy. Time for appeal — Extension 
time — Whem grants,]-— Axx applicatJor* 
was refused for extension of tlnie for 
appeal from a matter in a referee’s 
report, the report, although not finallj* 
confirmed, having keen dealt with 
nearly two months before, & the 
reason for extension & merits of (ipf)eel 
being. In the clrcumstAncos, lusuffi- 
oient. — .Tamieson v. .Jamieison, [1921] 
1 W. W. K. 63.— CAN. 


PART V. SECT. 8. 

sz. Scope of reference — Not facts in 
issue determined by court ,] — FOSTER 
V. KbaUmE, 11926] 1 D. L. R. 1()24 ; 
60 O. L. R. 63.~CAN. 
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Part VI. — Application of Arbitration Act, 1889, to 
References under Statute. 

201 8, Add, Annoiaiion : — Consd. Be Becker. Shillan & Barry, [1921] 1 K, B. 891, 


Part VII. — Foreign Arbitrations. 

See Arbitration Clauses (Protocol) Act, 1924 ment &; must be excluded from the stay ; 

(c. 39) ; Arbitration (Foreign Awards) (v) as the English co., by issuing a writ, had 

Act, 1930 (c. 16) ; Aj'bitration Act, 1934 elected to enforce its rights before an English 

(c. 14). tribimal, it could not then claim to enforce 

2619a. Submission— What amounts to.] — ^By an 

agreement between an English co. &> a 1?* ^ reswred the discretion of 

Luxembourg co. it was agreed that any ^ cease 

disputes arising from the objects thereof x ® that this was a proper case 

should be settled by arbn. Differenceshaving ® oxerCise that tocretion : 

arisen the English co. commenced an action f .‘l * . the naming of their respective 

in the lEnglish cts. claiming to enforce the arbitrators & the constitution of the arbn. 

agreement, but this action was discontinued. tribunal was a ‘‘ subimssion ” in ^rsuance 

Correspondence ensued, in which the English a^eement within sect. 1 of the Act of 

co. stated that it had chosen its arbitrator & 1924 ; (2) any non-complia^e with the 

setting out the questions to be submitted, & times stated in the agreement 

calling upon the Luxembourg co. to name its been waived^ by the parties commg to- 

arbitrator & state the questions it desired being at one as ^ the constitution 

to be submitted to arbitration. The Luxem- arbn. tribunal ; (3) unm aU mattem 

bourg co. appointed an arbitrator & stated m dispute under the agreement h^ been duly 

that it would allege that the claim of the settled, the agreement was still oper^ive, 

English co. was tnadmissible & then put in a notwitlistandmg that the relatn^, which the 

counterclaim to the original action. The agreement originally brought mto being, 

English CO. moved to stay all proceedings in been discontinued ; (4) the claim for 

the countei*claim pursuant to Arbn. Clauses damages for conspiracy was not a matter to 

(Protocol) Act, 1924 (c. 39), s. 1, as amended which the arbn. provisions of the agreement 

by Arbn. (Foreign Awards) Act, 1930 (c. 16), excluded from any 

8. 8, or alternatively pursuant to Arbn. Act, stay ; (6) the Luxembourg co. by its own con- 

1889 (c. 49). The Luxembourg co. opposed in sharmg m the constitution of the 

the motion contending that (i) there had been arbn. tribunal had waived any right it may 

no “submission made in pursuance of an a result of the election by the 

agreement to which the protocol applies “ (6) that sect. 14 of the 

within sect. 1 of the Act of 1924 ; (ii) as ^ct of 1^934 apphed, this was not a case m 

certain terms as to times stated in the agree- which the discretion of the ot. ought be 

ment had not been strictly complied with, the applied, & a stay should be order^. Radio 

ct. was entitled to flud that by effluxion of Pobucity (Univebsab), Iztd. v. Compagote 

time the arbn. clause bad become inopera- Luxemboubgeoisede Radiodifusion, [1936] 

tive ; (iii) as the agreement was in the nature ^ "^^l. 

of an apiiointment of an agent & the agency 

had been discontinued, the agreement itself 2619b. Stay — When ordered.] — Radio Publicity 
had become inoperative & the arbn. clause (Universal), Ltd. v, Compagnie Luxem- 

mth it ; (iv) part of the counterclaim which BOURGEoiSE de Radiodifusion, No. 2619a, 

alleged a conspiracy was outside the agree- ante. 


ARMS AND AMMUNITION. 

Carrying - - See Ceiminal Law, 

Gun Licences - „ Revenue, 

Sale of - - „ Trade and Trade Unions. 


ARTIFICIAL CREAM. 

See Food and Drugs. 


ASSISTANCE, WRIT OF. 

See Execution. 
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Vd. in. OasM 1—67, 


AUCTION AND AUCTIONEERS. 
Part I. — Definitions. 

1. CUaMona .—For “ 1 Dav, 111 ” road “ 1 Dow. Ill, H. L.’ 


Part 11. — Auctioneer’s Licence 


15a. Use o£ initials ‘‘ Pltf. Bowler Sc his 
co-pltf. Blake carried on in partnership the 
business of auctioneers & estate agents at P. 
& G.t in May, 1920, deft, entered their 
employment as an outside canvassing Sc 
negotiating clerk under a written agreement 
of service which provided {inter alia) that 
either party could terminate the employment 
on giving seven days' notice in writing Sc 
(clause 6) “ after the termination from anv 
cause of the employment aforesaid the clerk 
shall not for the term of one year carry on or 
be interested in carrying on the business of 
auctioneers & estate agents after such ter- 
mination directly or indirectly assist as clerk 
manager or in any other capacity in the 
carrying on of such business within the 


borough of P, or in the town of G.” In 
Sept. 1920, pltfs. duly terminated deft.’s 
employment, & on leaving their service he 
at once commenced business on bis own 
account as an estate agent within the pro- 
hibited area, describing himself as “ 0. Love- 
grove, A*A.I.,E8tate Agent," the initials A.A.I. 
meaning Associate of the Auctioneers' In- 
stitute, but he did not take out an auctioneer's 
licence nor do any business as an auctioneer : 
— Held : deft, had not by the use of the 
initials A.A.I. held himself out to be an 
auctioneer. — Bowlkr v. Lovbgrovb. [1921] 
1 Ch. 642 ; 90 L. J. Cb. 366 ; 124 L. T. 
695 ; 37 T. L. R. 424 ; 66 Sol. Jo. 397. 

Annotation: — Bold* VlncentB of Reading t. Fogden (1932^, 
48 T. L. R. 613. 


Part Hi. — Authority of Auctioneer. 


20. Add* Annotation : — Refd. London Corpn. v. 
Lyons, Son & Co. (Fruit Brokers), Ltd. (1936), 

79 Sol. Jo. 668. 

43. Add. Annotation : — Refd. Chaney v. Maclow, 
[1929] 1 Oh. 461. 

46, After this case add : — 

.] — Stat, Frauds, s. 4, is now replaced 

by Law of Property Act, 1926 (c. 20), s'. 40. 

56. Add. Annotation: — Consd. Chaney v. Maclow, 
11929] 1 Ch. 461. 

67. Add. Annotations : — Consd. Cohen v. Roche 
(1926), 96 L. J. K. B. 946 ; Chaney v. MaclcAv, 
[1929] 1 Ch. 461, Refd. A.-G. t;. Cohen, 
[1936] 2 K. B. 246. 

58. Add. Annotation : — Refd. Chaney v, Maclow. 
[1929] 1 Ch. 461. 

59. Add. Annotation : — ^Refd. Cohen v. Roche 
(1926). 96 L. J. K. B. 946. 

63. Add. Annotation : — Apld. Chaney v. Maclow, 

[1929] 1 Ch. 461. 65. 

63a. .] — A freehold house was 

knocked down to deft, as the highest bidder, 
but he afterwards refused to sign the contract 
because one of the conditions of sale required 
the purchaser to pay certain road-making 67. 
charges. On the same day the auctioneer. 


as soon as he was informed of deft.’s refusal, 
signed the contract as deft.'a agent. In an 
action by the vendor for specific performance, 
the judge held in the circumstances the 
auctioneer’s signature could fairly be said 
to be part of the transaction of sale, & there 
was a memorandum in writing sufficient to 
satisfy Law of Property Act, 1926 (c. 20), 
s. 40 : — Held : an auctioneer had authority 
to sign a memorandum sufficient to satisfy 
the Act, provided he signed it at such a 
time Sc in such circumstances that the 
signature could fairly be said to be part 
of the transaction of sale, Sc as the question 
whether this condition was satisfied was a 
question of fact, the judge's decision that 
there was a valid memorandum must be 
affirmed. — Chaney v. Maclow, [1929] 1 Ch. 
461 ; 98 L. J. Oh. 346 ; 140 L. T. 312 ; 46 
T. L. R. 136 ; 73 Sol. Jo. 26, 0. A. 

Add. Annotation : — ^Distd. Chaney v. Maclow, 
[1929] 1 Oh. 461. 

Add. Annotation — Consd. Chaney v. Maclow, 
[1929] 1 Oh. 461. 

Add. Annotation: — Consd. Chaney v. Maclow, 
[1929] 1 Oh. 461. 


FART I. 

b i. Who U — Person omducting 

Dutch auction .) — A peereon conducting 
a Butch auction ia acting aa an auc- 
tioneer within Auotloneera* Act, 1921, 
a. 3 . — Carroll v. Solomon, [1981] 
W. A. L. R. 82.—AUS. 

PART n. 

•a. AequisUion of protincicA liemes 
— Ntoessitu for munidpat licence.}^ 
A peraon who has obtained a pro- 
vincial licence aa auctioneer ' under 
Auotioneere & Pedlera* Act, R. S. A., 
1922 (Ot 29), may be compelled to take 


out a municipal lioenoe. — ^R. (Morris) 

V. Stimmbl, [1923] 4 B. L. R. 966 ; 3 

W. W. R. 1 186.— CAN. 

jlj, Power of city — Can- 

not arhUrarily refuse Zicence.]— M oose 
Jaw e. Taylor, [1924] 1 W. W, R. 
1063.— CAN. 

Cannon arM- 

trarily revoke liemce.} — Moose Jaw v. 
Taylor, [1924] 1 W. W. R. 1063.— CAN. 

0 1 , AudioTuer licensed hy 

province.) — Moos® Jaw v. Taylor, 
[1924] I W. W. R. 1063.— CAN. 

■d. XAcensino dt Bankrupt Sales in 


Uy of St. John Act, N. B., 1924 
I. 75)— PTfeon fee of 3500 j>ayahU.]— 
AOB V. St. John's Oobpn. (N. B.), 
926] 2 I>. L. R. 414.— CAN. 

PART in. SECT. 1. 

241. To receive purchase price — 
\u bill of erehemye.) — An auotionwr 
mnot without authority from 
llent take payment othen^e than In 
]i6h, & If ho talcee a blU of exchange, 

; aftorwardfl does not pay the vendor, 
le purchaser la not ^4^arg^.— 
oooWan V. Btrne (1923). 67 1, L. T. 
s.— IR. 
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68. Add. Annotation : — Reid. Oofaen i>. Bocbe 
(1926), 95 L. J. K. B. 946. 

71, Add, Annotation : — Consd. Ohaney v. Maclow, 
[1929] 1 Oh. 461. 

76. Add, Annotation : — Consd. Ohaney v, Maclow, 
[1929] 1 Oh. 461. 

76a. Entry o! purchaser’s name — Auctioneer’s 

name printed on catalogue.] — Pltf. bought 
for £60 at an auction one of the lots, which 
was the property of deft., who was the 
auctioneer. The lot was included in the 
printed catalogue, the whole of which was 
pasted into the auctioneer’s book, & after the 
lot in question was knocked down to pltf. 
deft, wrote against its description in the book 
the price & pltf.’s trade name. Deft.’s name 
was nowhere written by him in the book, but 


his printed name appeared on the front page 
of the catalogue pasted in the book. I>eft. 
refused to hand over the goods on the groimd 
that the lot in question had been the subject 
of a “ knock-out ” to which pltf. had been 
a party. In an action for breach of contract 
deft, pleaded that there was no memorandum 
signed by him within Sale of Goods Act, 
1893 (c. 71), s. 4 (1) i-^Held: (1) the exist- 
ence of a “ knock-out ” did not afford any 
defence to the action ; (2) deft.’s printed 

name, having been authenticated by his 
writing down the price A; the purchaser’s 
name, was a sufficient signature, & there was 
a sufficient note or memorandum of the con- 
tract, & pltf. was entitled to recover. — 
CoHHN V. Roche, [1927] 1 K. B. 169; 96 
L. J. K. B. 945 ; 136 L. T. 219; 42 T. L. R. 
074 ; 70 Sol. Jo. 942. 


Part IV. — Conduct of the Sale. 


’ .] — In a sale of certain propei’ty 

by auction, deft, was declared to be the 
highest bidder, & he subsequently si^ed a 
written contract stating that he was in fact 
the purchaser of the property. The sale 
was subject to certain special conditions, 
clause 1 of which stated that the property 
was also sold subject to the National Con- 
ditions of Sale, & by clause 2 it was stipulated 
that in the event of the property remaining 
unsold or being bought in by the vendors, the 
vendors should be entitled to withdraw 
another lot from the sale. Clause 1 of the 
National Conditions of Sale provided that 
subject {inter alia) to the vendors bidding up 
to a reserve price, the highest bidder should 
be the purchaser. In an action by pltfs. 
for specific performance of the agreement by 
deft, to purchase the property, deft, pleaded 
(a) that he had agreed to bid at the sale 
merely as a puffer or dummy bidder on behalf 
of the vendors, &> (6) that the vendors had 
employed other puffers to bid on their behalf 
& that this employment was contrary to 
Sale of Land by Auction Act, 1867 (c. 48), 
s. 0, & also to the conditions of sale. Deft. 
at the trial contended that the sale was in 
fact one without reserve & therefore the 
vendors were precluded from bidding either 
by themselves or an agent by reason of the 
provisions of sect. 5 of the Act : — Held : 
(1) deft, in bidding for the property was 
bidding for himself & not as a dummy bidder 
for pltfs. ; (2) the sale was subject to a reserve 
price ; (3) there was no contravention of 

Sale of Land by Auction Act, 1867 (c. 48), 


8. 6 ; (4) Sale of Land by Auction Act, 1867 
(c. 48), s, 5, does not require that the words 
“ with reserve ” or “ without reserve ” & no 
others should be used in the particulars or 
conditions of sale. The requirements of the 
section are satisfied so long as it is made 
plain, in whatever words may be chosen, 
that the sale is subject to a reserve. — Hells 
& Grant, Ltd. v, Hodson, [1934] Oh. 53 ; 
103L. J. Oh. 17 ; 150 L. T. 16. 

®2. Add, Annotation: — As to (1) Distd. Hills & 
Grant, Ltd. r. Hodson, [1934] Oh. 53. 

82a. Sale below reserve price — Vendor bidding 
personally.] — Narramore v . Fuller, Hall & 
Foulsham (1932), 76 Sol. Jo. 280. 

82b. Notice that sale without reserve — Require 
ments of Sales by Auction Act, 1867 (c. 48), 
s.*5.] — Hills Grant, Ltd. v, Hodson, 

No. 81a, ante, 

134. Add, Annotatio7i: — Refd. Beyfus v. Lodge, 
[1925] Oh. 350. 

146. Add, Annotation : — Refd. London Oorpn. v, 
Lyons, Son & Oo. (Fruit Brokers), Ltd. 
(1936), 79 Sol. Jo. 658. 

148. Add. Annotation : — Apld. Rawlings v. General 
Trading Oo., [1921] 1 K. B. 636. 

149. Add, Annotation : — Refd. Rawlings v. General 
Trading Oo., [1921] 1 K. B. 635. 

150. Add, Annotation: — Consd* Rawlijogs v. 
General Trading Oo., [1921] 1 K, B. 635. 
After this case add : — 

-.] — See, now, Auctions (Bidding Agree- 
ments) Act, 1927 (c. 12). 


PART IV. SECT. 3, SUB-SECT. 2. 
se. Sale wUhoxU fescrue ” — Bur^ 
den of proof,} — The onus of proving 
that a aale by auction was without 
reaerve la upon the person alleging it. 
In case of doubt the presumption is 
that the auction was one with reserve, 
Nbuoebaubr & Co., Ltd. v. Her- 
mann, [1923] App. D. 664.— S. AF. 

PART IV. SECT, 5. 

a 1« Sale for cash — Bidder unable 

to pay cash,] — Held : no sale had been 
effected.—DENis v, Morinvillk Oorpn. 
(Alta.), [1917] 2 W. W. R. 323 ; 34 
D. U 11. 7 2 1.— CAN. 

o 1. Not affected by veibdl ataic* 

menta made by vendor*3 clerk aJt $ale ,] — 


Currier v. Crosby (1877), 17 N. B, R. 
(1 P. & B.) 464.— CAN. 

PART IV. SECT. 7. 
af. Refusal of bidder to pay—^Sale 
of g<yods seized under execution — 
Sheriff entitled to sell goods again .} — 
Halifax Automobile Co. v. Drew, 



PART IV. SECT. 9. 

148 Vi. . 1 — A combination among 1 

intending purohaeere at an unreserved 
auction sale to stifle competition by not 
bidding against one another Is a fraud 
against the seller, & the auctioneer is 
not bound to recognise a bid by a 
member of such a combination. — 
Neuoebauer & Co., Ltd. v. Hermann, 
[19281 App. D. 664.— S, AF. 

2 


161 i. Knock -out sale — Enforcement of 
agreement betiveen porfiea.V— Grant v. 
Whitzman (1921), 56 N.8. R. 16.--CAN. 

n i. .) — Sale declared void. — 

For V. Merrick (1860), 8 Or. 323. — 
CAN. 

n li. HeW ; the legal estate 

passed by the conveyance, & if it was 
sought to impeach It. the oaae must be 
taken into equity. — Raynbs v, 
Crowder (1864), 14 O. P. 111.— CAN. 

n iil. .1 — A sale will not be set 

aside on the groxmd that a party was 
prevented from bidding by promises 
made to him by the purchaser. Such 
fact, if established, would constitute 
the purchaser a trustee tor him, di 
would be subject lor a suit. — Brook u. 
Saul (1867), 2 Ch. Ch. 146.— CAN. 



Vol. m.— Auction. Cases 161a— 191a. 


151a. .] — ^At a sal^ by public auction 

of surplus property belonging to the Ministry 
of Munitions pltf. & deft, agreed, in order to 
avoid competition, that deft, idone should 
bid for certain goods, <fc that the goods, if 
purchased, should be divided equally between 
them. In pursuance of that agreement pltf. 
abstained from bidding & the goods were 
knocked down to deft. Deft, subsequently 
repudiated the agreement. In an action by 
pltf. to recover one moiety of the goods pur- 
chased or the value thereof over & above 
the price paid at the auction. — Held : the 
agreement was not illegal, & judgment should 
be entered for pltf. — Rawlings v. General 
Trading Co., [1921] 1 K. B. 63.5 ; 90 L, J. 
K. B. 404 ; 124 L. T. 662 ; 37 T. L. R. 
262 ; 65 Sol. Jo. 220 ; 26 Com. Oas, 171, 
0. A. 

Annotation : — Apld. Cohen ». Roche. fl927J 1 K. B. 169. 

151b. .] — Cohen v. Roche, No. 76a, 

ante, 

152. Add, Annotation : — Refd. Rawlings v. General 
Trading Co., [1921] 1 K. B. 035. 


163. Add, Annotation : — Refd. Rawlings v. General 
Trading Co., [1921] 1 K. B. 636. 

155a, .] — A purchaser alleged by his answer to 

a suit for specific performance, that he acted 
as a puffer in bidding for one lot, & also as 
puffer in bidding for another lot, which was 
knocked down to him ; & that he therefore 
purchased the lot, & signed the agreement for 
the purchase, as the agent of the vendor ; but 
the statement in his depositions of the cir- 
cumstances attending the signature was 
somewhat different from that in his answer, 
& ho had signed an order on his attorney 
for payment of the deposit money : — Held : 
there was not sufficient evidence of agency, 
& deft, was held to have purchased on his 
own account. 

Taking into consideration the signature by 
deft, of the memorandum of agreement/, the 
contradiction between his answer & his 
examination, & his having given an order 
for the deposit in his own name, & on his 
own agent, it is impossible to contend that 
he purchased as the agent of pltf. (Turner, 
V.-C.).— Bennett v. Smith (1852), 20 L. T. 
O. S. 28 ; 16 Jur. 421. 


Part V. — 

171a. Failure to require deposit — Whether breach 
of contract with vendor.] — Pltfs. entrusted to 
defts., who were auctioneers, a suit of armour 
for sale by auction. One of the conditions 
of sale was that the buyer should pay down 
10 s. in the £ or more if required in part pay- 
ment of the purchase-money, in default of 
which the lot might be put up again & 
resold. By another condition, on the failure 
of a buyer to comply with any of the condi- 
tions, the money deposited in part payment 
was to be forfeited. One B., who had 
previously bought for an American mil- 
lionaire, bid at the auction & the armour 
was knocked down to him. The auctioneers 
did not ask B. for a deposit, as they assumed 
that he was acting for the millionaire for 
whom he had acted before. The millionaire 
afterwards repudiated B.’s authority, & B., 
when asked to take the armour, could not 
pay for it. Consequently the sale was not 
carried out. In an action by the seller^ 
against the auctioneers for breach of con- 
tract to procure the buyer to pay the 
deposit : — Held : there was no negligence or 
breach of duty on the part of the auctioneers 
in exorcising their judgment, in the circum- 
stances, by not enforcing the conditions of 
sale as to a deposit, &, since on the evidence 
the armour would not have been sold if it 
had been put up again, there were no 
damages, & the action failed. — Cyril 
Anradb, Ltd. v, Sothbby & Co. (1931), 47 
T. L. R. 244 ; 76 Sol. Jo. 120. 

191a. Order lor repayment under Law 

of Property Act, 1925 (c. 20), s. 49.]— -Lease- 
hold shops described in the particulars of 
sale as “ Valuable business premises ” were 
put up for sale by auction, subject to special 
conditions of sale & also to the National 
Conditions of Sale, by one of which, namely. 


Deposit. 

the sixth, it was stipulated that the leases or 
copies thereof might be examined at the 
office of the vendors’ solicitors before the sale 
& that the purchaser, whether or not he 
inspected the same, should be deemed to 
have bought with notice of the contents 
thereof. Deft, only became aware of the 
sale on the day when it was held &, having on 
that day been supplied by the auctioneer^ 
with the particulars & special conditions, but 
not with the National Conditions, & relying 
upon the truth of the description in the par- 
ticulars, ho bid at the sale and was declared 
to he the highest bidder thereat. He then 
signed the usual form of memorandum to the 
effect above stated & paid a deposit to the 
auctioneers. In the course of investigating 
the title it came to deft.’s knowledge for the 
first time that the leases under which the 
properties were held were subject to covenants 
which prohibited any other trade or business 
than that of a ladies’ outfitter, fancy draper & 
manufactm‘er of ladies’ clothing from being 
carried on upon the properties. In conse- 
quence of the existence of those restrictive 
covenants & the failure of pltfs. to procure 
their removal or the licence of the lessoi’s to 
use the properties for the purposes of any 
business, deft, refused to complete the 
purchase. In an action by the vendors for 
specific performance in which deft, coiinter- 
claimed rescission of the contract & to 
recover his deposit : — Held : (1) a shop which 
could be used for one puipose only was not 
fairly described as “ valuable ^ business 
premises ”5 & ( 2 ) such a misleading repre- 
sentation by pltfs. in their particulars of 
sale disentitled them, notwithstanding the 
sixth condition, to the assistance ot the ct. 
to compel deft., who purchased in reliance 
upon the truth of such representation, to 
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specifically perform his part of a contract 
for a consideration different from that which 
he was led to expect. The action was dis- 
missed ; & deft, was declared to be entitled 
to give a valid receipt to the auctioneers for 
the deposit. — OHARlaJS Hunt, Ltd. r. 


PAiMjm, [1981] 2 Oh. 287 ; 100 L. J. Oh. 
360 ; 146 L. T. 630 ; 76 Sol. Jo. 626. 
AnriotaHona : — Aa to <2) Ref4. Be Rtibs & Brown's Contract, 
i;i9343 Oil. 34 ; Bellotti v, Ohoquors Developments, Ltd., 
ri936J 1 All E. R. 89. 

192. Add, Annotation : — ^Refd. Beyfus v. Lodge, 
[1925] Oh. 360. 


Part VII. — Rights and Duties in Relation to Vendor. 


218. Add, Annotation : — ^Refd. Cohen v, Roche 
(1926), 95 L. J. K. B. 946. 

219. Add. Annotations : — Dlstd. Blaustein v. Maltz, 
Mitchell Sc Co., [1037] 2 K. B. 142. Refd. 
Karfiex, Ltd. v. Poole, [1933] 2 K. B. 251. 

226. Add, Annotation : — Consd. Harrods, Ltd. v. 
Lemon, [1931] 2 K. B. 167. 

240. Add. Annotation : — Consd. Trollope (Geo.) & 
Sons v, Martyn Bros. (1934), 60 T. L. R. 544. 

242a. Sale stopped by vendor,] — Davies v. Daws, 
Daws v, Davies (1030), 74 ^ol. Jo. 663. 

246. Add, Annotation : — Consd. Bow's Bmporitim 
V. Brett (1927), 44 T. L. R. 194. 


265. Add, Annotationa : — Consd. London Corpn. 
V, Lyons Son & Oo. (Fruit Brokers), Ltd., 
[1936] Oh. 78. Refd. Page r. Sully (1919), 
63 Sol. Jo. 65 ; Benton v, Campbell, Parker, 
[1925] 2 K. B. 410. 

257. Add, Annotation : — Refd. Albemarle Supply 
Oo. V, Hind (1927). 48 T. L. R. 783, 

200. Add, Annotation : — Refd. Hillen v, 1, G, I. 

(Alkali), Ltd., [1934] 1 K. B. 465. 

263. Add. Annotation: — Consd. Britannia Hy- 
gienic Laundiy Oo. v. Thomycroft (1926), 
136 L. T. 83. 

268, Add. Annotation: — Refd. Adams v, Morgan, 
[1923] 2 K. B. 234. 


Part VIII. — Rights and Liabilities in Relation to Purchaser. 


278. Add, AnnotaUons : — Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. Refd. Page 
V, Sully (1918), 63 Sol. Jo. 65 ; London Corpn. 
V, Lyons, Son & Co, (Fruit Broken), Ltd., 
[1936] Ch. 78. 

280a. Option to resell on purchaser’s default.] 

— Goods were put up for sale by auction, the 
conditions of sale printed on the auctioneers* 
catalome providing : “ The lot to be taken 
away « paid for the day after sale,” Sc ** upon 
failure of complying with the above con- 
ditions all lots uncleared within the time 
aforesaid shall be resold.” A purchaser, 
through his own negligence, bid for a lot for 
which he had not intended to bid, Sc the lot 
was knocked down to him. He afterwards 
endeavoured to persuade the auctioneers to 
put up the lot for sale again, but they de- 
clined. Upon his refusing to pay, an action 
for the purchase price was brought by the 
auctioneers, Sc the purchaser contended that 
under the conditions of sale it was obligatory 
upon the auctioneers to resell the lot in 
question, & that he could be charged only 
■^th any deficiency upon resale : — Meld : the 


words “ all lots unci ared shall be resold ” 
did not impose any obligation upon the 
auctioneers, but merely conferred upon them 
an option of reselling at their discretion, Sc 
the auctioneers were entitled to recover the 
full price at which the lot was knocked down 
to the purchaser. — Robinbon, Fisher Sc 
Harding v, Bbhar, [1927] 1 K. B. 613 ; 96 
L. J. K B. 160; 136 L. T. 284; 91 J. P. 69; 
43 T. L. R. 66, D. 0. 

282. Add, Annotation : — Consd. Benton v, Camp- 
bell, Parker, [1925] 2 K. B. 410. 

289. Add, Annotation Consd. Benton v, Camp- 
bell, Parker, [1925] 2 K. B. 410. 

293. Add. Annotation : — Consd. Benton v. Camp- 
bell, Parker, [1926] 2 K. B. 410. 

298a. 0 — Page v. Suidt, No. 301a, 

post. 

296. Add, Annotation : — Distd. Benton v. Oamp- 

i beU, Parker, [1926] 2 K, B. 410. 

296. Add. Annotation : — Consd. Benton v, Camp- 
bell, Parker, [1926] 2 K. B, 410. 


PART VII. SECT. 1. 
t i, — IHmppearance of purchaser 
— iM not resold^ l—Pltf . inatructod defts. 
to sell his hoxisehold furniture by public 
auction for cash without reserve. At 
the auction a suit© of lumituro was put 
up for sale, & after some bidding was 
knocked down to 3. for £9 6s, B. went 
away, ostensibly to get the money, but 
did not return. Sc she ootdd not be 
traced subseauently. The furniture 
was not removed & deftsu asked pltf. 
what they should do with It, hut he 
refused to give any directions as to its 
disposal. Pltf. then sued defts. for 
£9 6s. t the price of goods sold Sc 
delivered or, sitematlvely. as damages 
for negligence : — BeU .* the first olalitt 
could not be sustained in law Sc there 


had been no negligence on the part of 
defts. — Ashenden & Oo. v. Dorney, 
[19301 W. A, L. R. 111.— AUS. 

PART Vn. SECT. 6, SUB-SECT. 2. 

240 ii. .} — Re MoCout,, McOoll 

o. MoOoll (1881), 8 P. R. 480.— CAN. 

PART VIIl. SECT, 2, SUB-SECT. t. 

296 ill. Pltf. Sc C, 

entered Into a hire-purchase agreement 
in respect of a motor oar. After 
making his first payment 0. delivered 
the car to W. to sell at public auction, 
K, bought the car. at an auction con- 
ducted by W , : — Held / the name of 
the vendor having been disclosed to 
the purchaser at the sale W. was not 

4 


responsible to the buyer. — A bohibalp 
V. WABBEB Sc Oo. Sc KiNNBRNET, [19231 
N. Z. h, R. 166 ,— N. 2 . 

na I. .] — A house Sc 

premises were put up for sale by publlo 
auction, but no ^e was efieoted. 
Subsequently a sale by private treaty 
was made & the original conditions of 
sale wore signed by the purchaser. 
The purchaser paid the auctioneer the 
auction fees provided for by the condi- 
tions of sale. The purchase subse- 
quently fell through owing to the 
vendor's Inability to got certain mtgees. 
to loin In the sale .* the 
purchaser was not entitled to recover 
the auction fees paid by him to the 
auctioneer.— Jd^NtatY e. r 
(1917), 62 I. L. T. 48.— IR. 
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301a* Non*deUVery — Goods Included In a lot by mis- 
take*] — In the catalogue of a sale by auction 
a lot marked 103 to 109* was included, being 
vaLFious bundles of paper. Item lOQ* was 
a bundle which the auctioneer did not intend 
to be in the oataloKue, &; he purposed to sell 
it separately. It was, however, knocked 
down to pltf,, & he paid for it, but the 
auctioneer refused to deliver it to him. The 
catalogue annotmced the sale as being By 
order of J. 8. Aj others.** The bxiyer brought 
an action for damages against the auctioneer : 
— Meld : the various owners of the lots not 
being disclosed as the principals, & there 
being no disclaimer by the auctioneer of 
personal liability, the auctioneer was per- 
sonally liable for non-delivery ; & the fact 
that the buyer accidentally learned of the 


ownership of lot 109* was not material. — 
Page v. Stilly (1918), 63 Sol. Jo. 55, D. O. 

807. Add, Annotation : — Retd. Page Sully 
(1918), 63 Sol. Jo. 56. 

309. Add, Annotation : — Retd. London Oorpn. v, 
Lyons, Son & Oo. (Finiit Brokers), Ltd. 
(1936), 79 Sol. Jo. 568. 

311. Add, Annotation : — Consd. Benton v, Camp- 
bell, Parker, [1925] 2 K. B. 410. 

312a. .] — ^An auctioneer who sells a chattel on 

behalf of a principal does not by the mere 
fact of sale warrant his principal’s right to 
sell. — Benton v, Campbeix, Parker & Co., 
[1925] 2 K. B. 410 ; 94 L. J. K. B. 881 ; 
134 L. T. 60; 89 J. P. 187; 41 T. L. it. 
662 ; 69 Sol. Jo. 842, D. C. 


Part IX. — Rights and Liabilities in Relation to Third 

Parties. 


813. Add, Annatationa : — Consd. Benton v, Camp- 
bell, Parker, [1925] 2 K, B. 410. Refd. 
London Corpn. v, Lyons, Son & Oo. (Fruit 
Brokers), Ltd., [1936] Ch. 78. 

326. Add, Annotation : — Refd. London Corpn. v. 


Lyons, Son & Co. (Fiuit Brokers), Ltd,, [1936] 
Oh. 78. 

337. Add. Annoiaiiona : — Refd. Vanderpant v. May- 
fair Hotel Co. (1929), 27 L. G. R. 752 : 
Harper v, Haden & Sons, Ltd. (1932), 102 
L. J. Oh. 6. 


AUDIENCE, RIGHT OF. 

See Barristers; Solicitors. 


AUSTRALIA, COMMONWEALTH OF. 

See Dependencies and Dominions. 
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BAILMENT. 

Part I. — In General. 


1, Add. Annoiationa : — Retd. HalliweU v. Ven- 
ables (1930), 99 L. J. K. B. 353 ; Karflex, 
Ltd. V. Poole, [1933] 2 K. B. 251. 

4. Add. Annotation : — Retd. Union Transport 
Finance, Ltd. i;. Ballardie, [1937] 3 K. B. 510. 

6, Add. Annotation : — Retd. Folkes v. King, 
[1923] 1 K. B. 282. 

13a. Car park.] — The owner of a motor 

car left it on a private parking ground, & on 
payment of 1«. received from the attendant 
a ticket headed “ Seaway Oar Park, Oar Park 
Ticket ” & containing a receipt for 1«., 
followed by the provision : “ The proprietors 
do not take any responsibility for the safe 
custody of any cars or articles therein nor 
for any damage to the cars or articles however 
caused ... all cars being left in all respects 
entirely at their owners’ risk.” Later when 
the owner returned for Ids car the attendant 
told him he had just given it to the owner’s 
friend. The man who had so obtained the 
car had neither the ticket nor the key to the 
car, which was locked ; but he was able to 
get his hand through the windscreen & free 
the car. The car was never recovered, & the 


owner brought these proceedings against the 
proprietors of the car park for damages. 
The negligence of the attendant was admitted, 
but liability denied : — Held : (1) the relation 
between the proprietors the owner of the 
car was that of liceiisors &; licensee, & there- 
fore the proprietors were under no liability 
whatever in regard to the car ; (2) what had 
been done by the attendant did not amount 
to a misdelivery of the car ; (3) even if the 
relationship between the parties was such as 
to constitute a contract of bailment & the act 
of the attendant amount to a misdelivery of 
the car, the conditions on the ticket relieved 
the proprietors of all liability ; (4) no term 
could be implied in the contract (if any) 
between the parties that the car should not 
be parted with without production of the 
ticket. — Ashby v. ToLHUiiST, [1937] 2 K. B. 
242 ; [1937] 2 All E. R. 837 ; 106 Li. J. K. B. 

783 ; 156 L. T. 518 ; 63 T. L. 11. 770 ; 81 

Sol. Jo. 419, C. A. 

16. Add. Annotation : — Retd. Re Carrington, 

Ralphs V. Swithonbank, [1932] 1 Ch. 1. 

38. Add. Annotation : — Refd. Van Oppen v. 

Tredegars (1921), 37 T. L. B. 504. 


Part II. — Gratuitous Bailment. 


46. Add. Annoiationa : — Refd. Goldman v. Hill, 
Vaux, 1 Ld. [1919] 1 Kn B. 443 ; Betts v. Metropolitan 

Police District Receiver (1932), 48 T. L. R. 


43. Add. Citation : — Palm. 381. 

Annotation : — Refd. Hill v, 
Raym. 227, 

PART I. SECT. 1. 

sk. Person obtaining possession Jt con - 
troJ of goods without. oumer*s consent.] 
— To constitute a bailment it is snffl- 
oient if the bailee, hariniBr obtained pos- 
session & control of the bailor's eoods 
without the latter’s knowledgre or 
consent, afterwards acknowledges to 
the bailor that he holds them for him, 

& thereafter retains possession Sc 
control for him with Ms consent. — 
Makowrr. McBeath Sc Co., Pno- 
PRIETARY, Ltd. V. Daloety & Co., 
Ltd., 11921) V. L. H. 365,—AUS. 

13 i. Licence to occupy ft<yor 

space.] — Deft, was owner of a private 
(Caragro, & rented to pltf. the right to 
store his motor oar therein. The 
praragre had no dlvldlnfir partitions or 
stalls, & no partlottlar space was 
assigned to pltf. Pltf. was Mven a key 
of this garage Sc was able to enter at 
any time he saw fit to do so & remove 
& return his car as he chose : — Held : 
deft, was not bailee of pltf.’s oar. — 
Lesser v. Jones, [1920] 47 N. B. R. 
318,-— CAN. 

14 i. ■— — Goods left ai cloak-room — 
Ball organised by committee.] — The 
committee hired a hall, & tickets were 
sold. A room was provided for a 
cloak-room. Sc a caretaker of this 
room hired at a remuneration paid 
by the committee. When resp. pre- 
sented his numbered ticket correspond - 
liigr to the number placed on his coat 
it was found that another coat had 
been substituted for his; — Held: as 
regards the oaretalcer, there was no 
Implied contract between him & 


resp. As regards the members of the 
committee, any contract they might 
make was a contract on behalf of the 
whole body, including reap, — Corbett 
V. Jamieson, [1923] N. Z. L. R. 374. — 
N.Z, 

30 i. Cab driver cah proprietor.] 

— A taxi-cab co. hired cabs to drivers 
under a contract which purported to 
create the relation of bailor Sc bailee 
as between the letter Sc the hirer. The 
letting wa43 for a period of twenty- 
four hours. At the termination of 
the hiring the driver waa to return the 
cab immediately to the oo.’s garage 
in good order & condition. If he so 
desired the driver could use the oo.’s 
garage telephone, uniform Sc greasing 
Sc inspection services. He supplied 
his own petrol, but had to buy it from 
the CO. Ho was to keep the cab In 
his own persona] custody & was 
not to allow any other person to drive 
it. The cab was to be used exclusively 
for the carriage of passengers for hire. 
A right to Inspect the cab was reserved 
to the oo.’s servants. The driver 
agreed to pay as rent for the cub a 
certain sum at the conclusion of the 
hiring, such sum being a fixed per- 
oenteige of the amount earned by nlm 
as fares dtirlng the hiring, the balance 
belonged to the driver. He had no 
speoiflo right to a renewal of the agree- 
ment ; but each day be t^ok out a cab 
a contract embodying the above pro- 
visions was executed by him ; — Hdd : 
the contract was one of bailment Sc not 
partnership. — Chbokbr Taxicab Co. 

Stone, [19301 N. Z. L. R. 169.— 
N«Z. 


30 li. Delivery of mineral-water 

bottles — Charge for detention of empties.] 
— Pltfs. sold mineral -water in bottles 
branded with their name. The course 
of dealing with ouatomere was to 
invoice the bottles at a deposit rate of 
two shillings per dozen & when bottles 
were returned the customers were 
credited in full. Whore bottles were 
not returned the customers were 
debited with a charge for them, pltfs. 
usually accepting half the deposit rate 
for mfasing bottles where a deficiency 
was found to exist ; — Held : the trans- 
action was In law a bailment in which 
bare possession of the bottles vested 
in the borrower, the true ownership 
remaining in the lender. — Cantrell & 
Cochrane v. Neeson. [1926] N. I. 107. 
— XR. 

PART I. SECT. 2. 

sm. General rule.] — A man cannot be 
made a bailee of goods .against his will. 
— MoOutoheon V. Liohttoot, [1930] 
S. C. R. 108 ; 1 D. L. R. 995 ; aU 
[1929] 1 D. L. R. 971; 1 W. W. 

694 ; 38 Man. L. R. 160 ; revg., [1928) 
2 W. W. R. 240.-~OAN. 

88 a. J— Long v. R. <1922), 63 

D. L. R. 134 ;n 21 Exch. C. R. 264.— 
CAN. 

PART II. SECT. 1, SUB-SECT. 1. 

to. Timber sold remaining M mill 
yards — Warehouse receipt given to 
buyer.] — Held : seller gratuitous bailee 
for buyer. — Ferguson v. Ever (1918), 
43 O. L. R, 190.— CAN. 

40 la. Valiiobles of bathers left 

with caretaker of baihing-shed .] — Applta. 
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617 ; Copper Export Aesocn, Inc. v. Mersey 
Bocks & Harbour Board (1932), 48 T. L. R. 642. 

47. Add. Annoiationa : — Consd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 363. Held. 
Ooldm^ v. Hill, [1919] 1 K. B. 443; The 
Empress (1922), 92 L. J. P. 42. 

60* Add, Annotations : — Reid. The Santa Catha- 
rina (1919), 88 L. J. P. 170 ; The Oaimsmore, 

The Gunda, [1921] 1 A. 0. 439 ; The Canadia 
(1922), 127 L. T. 499. 

50a, *] — Pltf., who was a member of a 

residential club, of which defts, were the pro- 
prietors, gave the manager certain jewellery 
to lock up in a safe in the manager’s office. 

The rules provided that “ No claim in respect 
of any property alleged to have been left or 
lost in the club-house will be entertained, & 
neither the club nor the proprietors shall be 
responsible for any article of value so left or 
lost in the club, but small articles of value 
may, on application to the secretary, be de- 
posited in the safe, but neither the club nor 
the proprietors shall be under any liability 
in respect of such deposits.” The jewellery 
was stolen from the safe by the night porter 
employed by defts., who before engaging 
him bod obtained references from two per- 
sons by whom he had been employed, but 
apparently had made no inquiry as to his 
previous career. After the theft it was dis- 
covered that he was an old & dangerous 
criminal ; — Held : defts. had not used due 
care in engaging the night porter, & as the 
above rule did not negative defts.’ liability 
for damage due to their neglect to take such 77. 


care, they were liable for the loss. — WihUAMS 
V, CuRzoN Syndicate, Ltd. (1919), 35 
T. L. R. 476, 0. A. 

AnnoUdion: — Oonsd. De Porrell v. Walker (1932), 49 
T. L. R. 37. 

52. Add, Annotation : — Held. Goldman v. Hill, 
[1919] 1 K. B. 443. 

64. Add. Annotation : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

66. Add, Annotation : — Refd. Layton v. General 
Steam Navigation Co. (1923), 130 L. T. 082. 

67. Add, Ayinoiations : — Consd. Goldman v. Hill, 
[1919] 1 K, B. 443. Dlstd. City of Baroda 
(Cargo Owners v. Hall Line (1926), 42 
T. L. R. 717. 

69a. Loss of goods.] — An innkeeper is not liable 
in trover for the loss of articles deposited in 
his house for the purpose ot being forwarded 
by a carrier. — Williams v, Gessh (1837), 3 
Bing. N. 0. 849 ; 7 C. & P. 777 : 3 Hodg. 
131 ; 6 Scott, 56, 67 ; 132 E. R. 637. 

Annotation : — Retd. Wilkinson v. Verity (1871), L. R. G 
C. P. 20C. 

70. Add. Annotaii&na : — Refd. Goldman v. Hill, 
[1919] 1 K, B. 443 ; G. N. Ry. v. L. E. P. 
Transport & Depository, [1922] 2 K. B. 742. 

75. Add. Annotations ; — As to (2) Refd. Banco de 
Portugal V, Waterlow & Sons, Ltd. (1931), 
47 T. L. R. 359. Generally^ Refd. Goldman 
V. HUl, [1919] 1 K. B. 443 ; Smith v. G. W. 
Ry. (1920), 37 T. L. R. 117; Re Wells, 
Swinbume-Hanham v. Howard, [1933] Ch. 29. 

Add. Citation : — 15 Jur. 1079. 


were sued by resp. for the value of 
a gold watch & other articles left by 
reap, in tlie custody of the caretaker 
of a bathing-shod conducted by 
applts. & which were lost, presumably 
stolen : — UeMl : the fact by under- 
taking the care of valuables belonging 
to bathers the use of the batliing-shed 
w.as rendered more attractive would 
constitute a consideration. — Timaru 
Borough Council e. Boulton, [1924] 
N. Z. L. R. 365.— N.Z. 

40 Iv. .1— Pltf. hired a 

locker at deft. *8 bathing sheds in which 
to place his clothes & efleots & which 
was securely locked before he proceeded 
to bathe. Subsequently on opening 
the locker It was found to be empty. 
In an action based upon a contract of 
bailment the judge expressly found 
that there was no one continuously 
employed on duty In the locker room 
during the absence of pltf, & returned 
a verdict for pltf. for the value of the 
articles placed in the locker; — Held: 
inasmuch as there had been no finding 
of facts from which any duty owed by 
deft, to pltf, would arise there must he 
a new trial. — Greenwood v. Waver- 
LET MUNIOIPALITT COUNCIL (1928), 28 
S. R. N. S. W. 219 ; 45 N. S. W. W. N. 
59.— AUS. 


PART IL SECT, 1, SUB-SECT. 2. 

47 ii ] — pj^jf Qjj leaving 

a qotel was allowed to leave a looked 
bag in the baggage room, which was 
kept looked except when opened for 
taking luggage In or out. On calling 
for the bag he found oon^nts had been 
stolen -Held .* the hotelkeeper was 
a gratuitous bailee &: had exercised the 
reasonable oaje of a prudent man. — 
Brewer v. Oalori (1021), 20 B. 0. R. 
457.— CAN. 

47 ill. .] — Gibson w. Wil- 

son & Downer (1022), 67 D. L* R, 
410.— CAN, 

47 iv. .]— The duty of a 

gratuitous bailee is to take the same 


care of the goods deposited with him 
as a reasonably prudent & careful 
man might fairly be expected to take 
of his own property. — M umford v. 
Northern Trusts Co., [1924] 2 

W, W. R, 745.— DAN. 


47 V, Cloak-room— Of 

school .] — Boards of Education are not 
insurers of school children’s do tiling; 
they are responsible for its loss or 
injury only when it is caused by tbeir 
negligence. — Stevenson v. Toronto 
Bo Aim OP Education (1919). 46 

O. L. R, 140 ; 17 O. W. N. 52.— CAN. 

47 vl. Of racing 

club.] — Keep, sued applts., a racing 
club, for the value of a coat which she 
had left at applts.’ cloak-room at the 
racecourse, & which disappeared from 
there. Keep, was holder of a ticket 
for the race meeting, but paid nothing 
for the deposit of the coat. There 
were hung on the walls of the waiting- 
room notices stating that while every 
care would be taken of deposited 
articles the club accepted no respon- 
sibility for same : — Held : there wa« a 
want of care on the part of applts. 
In discharging the duty they had 
accepted. — WBLI 4 INOTON Racing Club 
V. Symons. [19231 N. Z. L. R. 1.— N.Z. 


gi. ] — The exlil biting of 

a dog at a dog show constitutes a bail- 
ment for the benefit of both the 
exhibitor & the club or ossoon, holding 
the exhibition, & the latter are liable 
for their own carelessness notwitb- 
standing a provision In the entry form 
signed by the exhibitor that ** it shall 
be a oondition of entry that the club 
shall not be liable for loss or damage 
to any exhibit occasioned by fire, 
accident, oondition of struotuie, or 
negligence of other exhibitors or of 
the officials or servants of the club or 
otherwise.*’ — Andrew v. Griffin. 
[1918] 1 W. W. B, 274 ; affd., [1918] 
1 W. W. R. 532.— CAN. 

59 ili, .1— Defts. having by 

mistake removed a suit ease from a 


railway carriage, took the most speedy 
moans of restoring the suit case to the 
owner by placing it on a steamer about 
to leave for a point on the railwav : — 
Held: ( 1 ) defts. as bailees without 
reward were bound to use as much 
diligence in dealing with the goods in 
their possession as they would in 
dealing with their own ; (2) in deliver- 
ing the suit case to a fireman on the 
fltcamor to be delivered to the mate, 
delta, failed to acquit themselves of 
the responsibility resting upon them. — 
McGowan v. McCuijlooh. [1026] 1 
D. L. R. 312 ; 58 N. S. R. 320.— CAN. 


66 iv. .1 — The fact that a 

chattel has been lost or injured In 
the hands of a gratuitous bailee raises 
a prlnid fade presumption against 
him. That presumption, however, 
may be rebutted by hie proving that 
he was not to blame for the loss 
or Injury. — Mumford v. Northern 
Trusts Co., [1924] 2 W. W. R. 746.— 
CAN. 


PART II. SECT. 1. SUB-SECT. 4. 

77 i. Rights of finder against all Imt 
true owner — Money found in shop .] — 
Deft, was a shopkeeper, & pltf., a 
palesman in the sboi). picked up from 
the floor a roll of banknotes, & handed 
It to deft., who caused inquiry to be 
made for the owner. No claim was 
made, & deft, kept the notes : — Held : 
the property was " lost,” & as against 
all other persons than the owner, the 
finder lF>camo the Hubstautlal owner of 
the thing foimd by him. &- pltf. was n(>t, 
bv reason of being in the employment 
of deft., deprived of ids rights os a 
finder. — Haynen v. Mundlb, 

0. L. T. 152.— CAN. 

77 j| Or in hank .] — A 

clerk in*a bank notl<!ed lying on a desk, 
used by patrons of the bank in the 
public portion of the premises, a wallet 
contalmng money, & handed it over 
to the manager for the rightful owner, 
who never was discovered or appeared 
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S8. Add* Annotation : — Retd* Jebara v* Ottoman 
Bank, [1927] 2 K. B. 254. 

90a. UabiUty where goods recovered by 

owner.] — Trover conversion lies for goods 
found & converted although they coine 
afterwards to the hands of the party that lost 

them (Roll, O.J.). — Gown v, (1^51), 

Sty. 201 ; 82 B. R. 695. 

91. Add* Annotations : — Refd. Leitch (William) 
Oo. V* Leydon ; Barr (A. G.) & Co. v. 
Macgeoghegan (1930), 47 T. L. R. 81 ; United 
Fruit Co. V. Frederick Leyland & Oo. (1930), 
47 T. L. R. 33. 

96. Add. Annotations : — ^Consd. HaUiwell v. Ven- 
ables (1930), 99 L. J. K* B, 353. Refd. The 
Empress (1922), 92 L. J . P. 42. 

100. Add* Citations: — sub nom. Parry v. Roberts, 

3 Ad. & El. 118 ; 5 Nev. & M. K. B. 609 ; 

4 L. J. K. B. 189. 

103a. S. P. Pabby v* Roberts (1835), 3 Ad. & El. 
118 ; 5 Nev. & M. K. B. 669 ; 4 L. J. K. B. 
189; 111 E- R. 358; suh nom* Barry v* 
Roberts, 1 H. & W. 242. 

106. Add* Ciiaiion : — euh nom. Anon., Cary, 9. 

Add* Annotation : — Refd. Rekstin v* Severe 
Sibirsko Gosudarstvemnoe Akeionernoe 


Olschestro Komseverputj &; Bank for Rus- 
sian Trade, Ltd., [1933] 1 K. B. 47. 

107. Add. Annotation : — ^Refd. McAlister (or 
Donoghue) v* Stevenson, [1932] A. 0. 562. 

108. Add* Annotation : — Conad. HaUiwell v* Ven- 
ables (1930), 99 L. J. K. B. 353. 

118. Add* Annotation Refd. Sack v* Jones, 
[1925] Oh. 235. 

122. A dd* Annotation : — Refd. Smith v* Wood 
(1928), 139 L. T. 250. 

123a. — -.] — If I have a load of hay, & 

another wiU come & mingle his hay with 
mine, in this case I may weU take & detain 
the whole (Crokb, J.).— Dowglas v* Kendall 
(1610), as reported in 1 Bulst. 93 ; 80 E. R. 
792. 

125a. S* P. Price v* Groom (1848), 11 L. T. O, S. 
475, N. P. ; on appeal, 2 Bxch. 642. 

131. Add* Annotation : — Consd. Lambert v* I. R. 
Comrs, (1927), 12 Tax Cas. 1058. 

131a. Distinct chattels.] — The doctrine of con- 

fusion of property does not apply to distinct 
chattels like chairs & tables, but to com- 
modities such as com, wine, oil & the like, 
of which there can be a commingling of sub- 
stance (Bramwell, B.). — Smith v* Torb 
(1862),8P. &P. 505. 


Part III. — Bailment for 

1 33. Add* Annotations : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443 i The Empress (1922), 92 
L. J. P. 42; HaUiwell v* Venables (1930), 99 
L. J. K. B. 353. 

136. Add. Annotation : — Refd. Goldman v* Hill, 
[1919] 1 K, B. 443. 


Valuable Consideration. 

187. Add* Annotations : — Consd. Winkworth v* 
Raven, [1931] 1 K. B. 652. Refd. Goldman 
v. Hill (1918), 88 L. J. K. B. 491 ; Welden 
V. Smith, [1924] A. 0. 484. 

140. Add* Annotations : — Consd. Turner v. Civil 
Service Supply Assocn., [1926] 1 K. B. 60. 


to claim It : — Hdd ; the raonoy was 
not ** lost.'* — H eddlb v. Bank of 
HAmi/roN (1912), 17 B, C. R. 806.— 

CAN. 

PART IL SECT. 3. 

108 i, IhUies of borrower — Measure 
of diligence.] — Whore an owner of a 
motor oar leaves It at a garopre to be 
repaired &, is given, without charge, a 
motor therefrom for use in the mean- 
time, he is a bailee from the garage 
proprietor without reward unless it 
be that the work of repairing Is the 
consideration for the loon of the car. 
He la therefore bound to take reason- 
able care of the car hired, & if It be 
received by him In good condition & 
he returns It damaged 6c falls to give 
any account of the time, place 8c man- 
ner of the injury, the law will presume 
that he has been n^ligent. — Buou 
Motor Pabu)RS v* [19181 I 

W. W. R. 706: 39 D. L. K. 410.— CAN. 

108 ii. Onus to negative 

negligence*] — Pltf. loaned deft, his 
traction engine to be used for hauUng 
a gasoline engine to start same. While 
being used for hauling a separator 
over rough ground the crankshaft 
broke ; — Peld : the amts was on deft, 
to negative negligence on his part, Sc, 
not having discharged this otvus, he 
was liable In damag^. — Smith «. 
Moato, [19211 1 W. W, R. 268 I 66 
D. L. R. 416 ; 14 Seek. L. R. 37.-* 
CAN. 

108 ill. 

Roykr (Sask.), [19281 1 

CAN. 

108 Iv, .)— Defts. having 

delivered their motor-truck to pltfs. 


>.]— Andbrson V. 
1 3 D. L. R. 248.— 


to be repaired, pltfs. lent defts. a truck 
for the time their own was under repair. 
The borrowed truck was Injured while 
being driven by defts.' servant, & 
pltfs. sued for damages, alle^ng 
negligence : — Held : defts. were gra- 
tuitious bailees, the bailment being for 
their sole benefit, & the onus was upon 
them to prove that they were not 
guilty of even slight neg%enoe. — 
Rivebdalk Qarage, Ltd, v. Barrktt 
Bros., [1930] 4 D. L. R. 429 ; 65 
O. L. R. 616.— CAN. 

PART in. SECT. 1, SUB-SECT. 1. 

133 ii. Not liable for theftr— 

Motor caar left cd garage — Oarage under 
repair.] — Fournier v. McKenna 
(1921), 67 D. L. R, 725 ; 64 N; 8. R. 
479.— CAN. 

18511. .] — A restaurant 

keeper who invites customers to deposit 
articles of clothing temporarily in a 

e looe provided by him for that purpose 
I a bailee for hire & not a gratuitous 
bailee. Xt Is part of the accommoda- 
tion for whioh the keeper of the 
restaurant receives his recompense 
from his customers. The bailee in 
such a case is bound to e3:eioise 
ordinary diligence In oaring for the 
articles entrusted to him Sc is liable in 
case of failure to do so.— Murphy v. 
Hart (1919), 62 N. S. R. 79.— CAN. 

186 lii, Stable keeper.]^ 

Pltf.'s mare, kept for him in an open 
stall in deft.'s stable, was kicked by 
a horse, which was kept in the adjoining 
open stall, Sc had broken hlS halter 
shank during the night Sc got loose : — 
Bold : as It was not proved that' the 


horse had ever broken a halter shank 
before, or that the shank was not as 
strong as halter shanks usually were, 
deft, was not liable. — Templeton v. 
Waddinqton (1904), 24 C. L. T. 
Ooo. N. 161 ; 14 Man. L. R. 495.— CAN. 

186 iv. LiabUUy for acta of ser- 

vants ,] — A motor car was entrusted by 
Its owners to garage proprietors for 
safe custody over night. During the 
night the night watchman in charge 
of the garage took the oar out for his 
own purposes, contrary to his em- 
ployers' instructions Sc without their 
knowledge. While being driven by 
the night watchman the oar collided 
with another oar & was damaged : — ^ 
Held : as the defenders had delegated 
their duty of keeping the oar safely 
secured In the garage to their servant, 
they were liable to pursuers for the 
servant's failure in performance.— 
Central Motors, Glaboow, Ltd. v. 
(ilESSNooK Qaraoe Sc Motor Oo., 
[1925] a C. 796.— SOOT. 

186 V, Pltf„ a customer of 

deft., left his motor-car at deft. *8 ser- 
vice station to be supplied with ^ Sc 
oil Sc washed. There were no facilities 
at the station tor washing tjne car, Sc 
deft. *8 servant, as was his duty, took 
out the car to drive It to a garage to be 
washed. On the way to the garage 
the servant changed his mind Sc drove 
the oar In another direotlon ** upon a 
frolic of his own.** In doing so he 
ran the oar into a telephone pole Sc 
damaged the oar i-~—S[eld : deft., as 
master, was liable in dam^s tor the 
wrongful act of his servant. — -Van 
Gebl if. Warrinqton, 119201 1 D. L* R. 
94 ; 63 O. L. R. 148.— (ML 
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ReM. CJoldniftii v. HiU, I191»] 1 K. B. 
443; The Santa Oatharina (1919). 88 L. J. F. 
170 1 Williams Oursson Syndicate (1919), 
35 T. L. R. 475 ; Giband v. G. B. Ry., 
(1921] 2 K* B. 426 ; Reynolds v. Boston 
Deep Sea Fishing Ice Co. (1923 ), 38 
T. L. R. 22 ; Rutter v- Palmer, [1922] 2 
K* B. 87 ; Layton i?. General Steam Navi- 
gation Co. (1923), 130 L. T. 662 ; Pagan 
v. Green & Bdwards (1926), 70 Sol. Jo. 185 ; 
Gosse Millard v. Canadian Government Mer- 
chant Marine, American Can Co. v. Canadian 
Government Merchant Marine, [1927] 2 K.B. 
432 ; Calico Printers^ Assocn., Ltd. t?. 
Barclays Bank (1930), 145 L. T. 51 ; Aslan 
V. Imperial Airways, Ltd. (1933), 49 T. L. R. 
415 ; Brooks Wliarf & BuU Wharf, I^d. v. 
Goodman Bros., [1937] 1 K. B. 534. 

140a. Car driven “at customer’s sole risk,”] — 

The owner of a motor car deposited the car 
for sale on commission with deft., the keeper 
of a garage, upon the terms of a printed 
document containing the clause : “ Cus- 

tomers* cars are driven by our staff at 
customers* sole risk.** The car was sent out 
by deft, in charge of one of his drivers to be 
shown to a prospective purchaser, & was 
injured owing to the negligence of the driver : 
— Held : the above clause protected deft, 
from liability for the negligence of his 
servants. — Ruti’br v. Palmer, [1922] 2 
K.B. 87; 91 L. J. K. B. 6.57 ; 127 L. T. 419 ; 
38 T. L. R. 656 ; 66 Sol. Jo. 676, C. A. 

Annotations : — Apld. Forbes. Abbott Sc Lentiard G. W. Ry. 
(1927), 138 T. L. 286. Consd. Calico Printers’ Assocn., 
Ltd. V. Barclays Bank (1931), 145 L. T. 51. Reid. Durn* 
ford V, G. W. Rly. (1927), 43 T. L. R. 527 ; Aslan v. 
Imperial Airways, Ltd. (1933), 149 L. T. 276. 

No liability for any accident or damage 
— Whether bailee liable for negligence.] — 

Plif., the owner of a steam trawler, sent the 
trawler to be examined on a slipway belonging 
to deft. CO., who were ship repairers. A 
clause in the contract under which defts. 
allowed the use of their slipway provided 
that “ All persons using the slipway must 
do so at their own risk & no liability whatever 
shall attach to the co. for any accident or 
damage done to or by any vessel either in 
taking her to the slip or, when on it or when 
launching from it. ...” The trawler was 
put on the cradle & was drawn out of the 
water, but suddenly she fell over on her side 
& wa«e damaged. In an action for negligence : 


— Held : the above clause, though it did not 
expressly mention negligence, protected defts. 
from liability. — R eynolds v , Boston Deep 
Sea Fishing & Ice Co., Ltd. (1922), 38 
T. L. R. 429, 0. A. 

AnnotaHons : — Distd. Forbes, Abbott & Lennord v. Great 
Western Ry. (1927), 96 L. J. K. B. 995. Consd. Calico 
Printers* Assocn., Ltd. v. Barclays Bank (1931), 145 L. T. 
51. Refd. Rutter v. Palmer, [1922] 2 K, B. 87 ; Aslan v. 
Imperial Airways, Ltd. (1933), 149 L. T. 276. 

141. Add, Annoiation : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

142. Add, Annotation : — Refd* Layton v. General 
Steam Navigation Co. (1923), 130 L. T. 662. 

143. Add, Annotations : — €onsd. Brooks Wharf & 
Bull Wharf, Ltd, v, Goodman Bros., [1937] 
1 K. B. 534. Refd. Gosse Miilard v, Canadian 
Government Mercliant Marine, American 
Can Co. V, Canadian Government Merchant 
Marine, [19271 2 K. B. 432. 

144. Add. Annotations : — Consd. Layton v. General 
Steam Navigation Co. (1923), 130 L. T. 662 ; 
Gosse Millard v. Canadian Government Mer- 
chant Marine, American Can Co v. Canadian 
Government Merchant Marine, [1927] 2 K. B. 
432 ; Calico Printers’ Assocn,, Ltd. v, 
Barclays Bank (1930), 145 L. T. 61. Refd. 
Goldman v. Hill, [1919] 1 K. B. 443 ; The 
Santa Catharina (1919), 88 L. J. P. 170 ; 
Williams v. Curzon Syndicate (1919), 35 
T. L. R. 475 ; Pagan v. Green & Edwards 
(1925), 70 Sol. Jo. 185; Turner v. Civil 
Service Supply Assocn., [1920] 1 K. B. 50 ; 
Brooks WJiarf & Bull Wharf, Ltd. ik Good- 
man Bros., [1937] 1 K. B. 534. 

145. Add. Annotation : — Consd. Pennington v. 
Reliance Motor Works, [1923] 1 K. B. 127. 

148. Add. Annotation : — Refd. British Trawlers 
Federation, Ltd. v. London & North Eastern 
Ry. Co.*(1932), 147 L. T. 313. 

169. Add. Citation : — 88 L. J. K. B. 55. 

Annoiation : — Refd. Auchteroni v. Midland 
Bank, [1928] 2 K.B. 294. 

163. Add. Annotations : — Consd. Gibaud v. G. E. 
Ry., [1921] 2 K. B. 426. Apld. Buerger v. 
Cunard S.S. Co., [1925] 2 K. B. 646. Refd. 
The Cap Palos, [1921] P. 458 , L. & N. W. 
Ry. V. Neilson, [1922] 2 A. C. 263; The 
Refrigerant, [1925] P. 130; Tate & Lyle, 
Ltd. V. Hain S.S. Co. (1934), 151 I.. T. 249 ; 
A/S. Honda] v. Ait.os, T.td., [1937] 3 All E. R. 
577. 


141 iv. .] — Where a bailee 

for reward, or a person who Is Under 
the same legal obligations as such a 
bailee, is sued for the loss of goods, the 
onus of proving that the loss did not 
occur through any want of reason- 
able care on the part of deft, or his 
employees is upon deft.-~MAKOWEB, 
McBbath & Co., Proprietary, Ltd. 
«. Dalobty & Co., Ltd.. 119211 
V. L. R. 366.— AUS. 


141 V. ,] — The burden is 

on pltf . in the first instance to establish 
negil^noe, but where the loss is 
established or the goods are not 
returned, a sufficient case Is raised 
against the bailee to put him upon his 
defence. The law in such case pre- 
sumes negligence to be the cause of 
the loiffl or non-return. Where there 
is no explanation of the cause of loss 
Sc, deft, fails to meet the prmd fade 
oaae against him he will be held liable 
for the oonseauenoes of his neglect. — 
murphy e- Hart <1919>, 62 K. Q, R, 
79,— CAN, 


141 Vi. .j — Oammaert V. 

Grasqwold (AltaA, [19261 2 D, L. R. 
1062.— CAN. 


141 vii. .] — Where goods 

stored with a bailee for reward are 
damaged while under his charge the 
onus Is on him of showing that he took 
all reasonable care to prevent such 
damage. In on action against a 
garage proprietor for damage to a 
motor oar oa\i8ed by a fire of unknown 
origin which broke out in the garage 
in which the oar was stored some hours 
after the apparent complete extinguish- 
ment of a previous fire which had 
occurred on the evento prior to the 
morning on which the fire In question 
herein started RcW .* the finding of 
the trial iudge that the proprietor 
had discharged the onus on him of 
disproving negligence was warranted 
by the evidence &, therefore, should 
be sustained. — Romano v, OonuMBiA 
Motors, Ltd., [19301 1 W. W. R. 169 ; 
X D. L. R. 815 ; 42 B. 0. R. 168 ; 
[1929J 4 D. L. R. 1064 ; 2 W. W. K. 
636.— CAN. 


BA. Cfoods stored in unsuitable 
temperature.] — -Deft, held liable for 
storing meat In a room used for storing 
beer, which requires a dilfereut 
temperature. — ^Rinehart v. Inland 
Ice & Cold Storage Go. (1935), 2 
D. L. R. 803.— CAN. 


PART III. SECT. 1. SUB-SECT. 2. 

157 Iv. Ship received in dry 

dock—~lnjury by unUer when mo<rred 
in unsafe place.] — Porter Sc Sons A]- 
Muir Bros. Dry Dock Co., 1192^91 i 
D, L. R. 561 ; 63 O. L. R. 437.— CAN. 

161 vl. Road now “ 163a i.** 

161 vii. Read now 163a ii.*’ 

luaniix.- 3 — Pltf. 

placed apples in the cool of deft. 

The apples were in good order Sc eon- ; 
dltion when they were placed in the 
store. Several months later the apples 
were taken out of the store con- 
siderably damaged Sc deterlorf^d 
Held : It was the duty of deft, being a 
bailee for rewax*d to provide a cool 
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163a. Evidence of negligence — Fallitre to 

. examine goods periodically.] — Bespe.* wheat 
was stored at appits/ warehouse, which 
was allowed to become congested with grain 
of various kinds, iacludi]^ maize, which 
had a special tendency to heat, & anpits. 
were in consequence unable to fulfil the 
obligation they were under to reaps, to exe- 
cute their orders to turn & cool as expe- 
ditiously as they were bound to do. Heaps. ' 
wheat was moist, & there was evidence that 
even a small rise in the surrounding tem- 
perature might, unless it was expeditiously 
turned, cause it to heat : — Held : applts. 
were liable. — Livebpool Grain Stouagb ^ 
Transit Co., Ltd. v. Charlton & Bagshaw 
(1918), 140 L. T. Jo. 20, H. L. 

164. Add. Annoiation : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

168. Add. Annotaiiona : — Generally ^ Refd. Lloyds 
Bank v. Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40 ; The Arpad, [1934] 
P. 189. 

170. Add. Annotation : — Refd. Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 

171. Add. Annotation : — Gonsd. Engel v. Lan- 
cashire & General Assce. (1925), 41 T. L. R. 
408. 

184. Add. Annotation : — Refd. L. & N. W. Ry. 
v. Hudson, [1920] A. C. 324. 

187. Add. Annotation Apld. Caldecutt v. Picsse 
(1932), 49 T. L. R. 26. 

190. For Company not responsible for package 
over £10,” read “ Company not responsible 
for package over stated value.” 

Add. Annotation : — Refd. Gibaud v. G. E. Ry. 
(1921), 126 L. T. 76. 

192. Add. Annotation : — Consd. Gibaud v. G. E. 
Ry., [1921] 2 K. B. 426. 

192a. Loss of luggage left outside cloak- 

room.] — A condition in a railway cloak-room 
ticket purporting to exempt the railway co. 
from responsibility for articles above a 
specified value deposited in the cloak-room 
except on certain terms, & assented to by the 
person taking the ticket, is not prevented 
from being part of the contract & from pro- 


tecting the co. merely because it is unreason- 
able, provided that it be not bo extravagant 
as to imply, & there is no other evidence to 
show, that that person’s assent to it has been 
obtained by fraud, or so irrelevant as to be 
foreign to the contract. 

PJtf. took his bicycle to the cloak-room 
at a station of deft. co. for the purpose of 
depositing it there, paid to the official the 
charge demanded, & received a ticket pur- 
porting to be a cloak-room ticket upon the 
face of which was legibly printed the follow- 
ing condition : “ The co. will not be in any 
way responsible in respect of any article 
deposited the value whereof exceeds £6, 
unless at the time of deposit the true value 
&; nature of the article shall have been de- 
clared, & Id. per £l sterling of the declared 
value be paid for each day or part of a day 
in addition to the ordinary cloak-room 
charges.** The value of the bicycle exceeded 
£5, but pltf. made no declaration of value 
or additional payment- The bicycle was 
standing at the open door of the cloak-room, 
but the official told pltf. to leave it there as 
he would put it away. When pltf. returned 
to claim the bicycle it could not be found. 
In an action by pltf. against defts. for the 
value of the bicycle dete. relied upon the 
above condition. It was found in effect 
that pltf. knew that there was printing on 
the ticket, that he believed it contained a 
condition, that defts. had done sufficient 
to give pltf. notice of the condition ; <te it 
was not found & there was no evidence to 
show that pJtf.’s assent to the condition had 
been obtained by fraud. It was further 
found that owing to the negligence of the 
official in leaving the bicycle at the door of 
the cloak-room it had been stolen : — Held : 

(1) assuming that the condition was un- 
reasonable which, aemblCy it was not, defts. 
were not, merely on that ground, prevented 
from relying upon it, inasmuch as it was not 
80 extravagant as to imply that pltf.’s assent 
to it had been obtained by fraud, or so 
irrevelant as to be foreign to the contract ; 

(2) defts. were protected by the condition, 

although the bicycle had not been deposited 
within the cldhk-room ; (3) on the above 

facts & findings judgment should be entered 


store flt for the purpose Intended, & 
to maintain the proper temperature 
& proper circulation of cold air in 
the store by efficient means, & to store 
the apples in such manner as would 
ensure access of the cold air to the 
fruit ; & as fruit was liable to be 
injuriously affected by failure to 
erform any of these duties, & mUcht 
eoome affected at any time, it was the 
duty of deft. t/O inspect the fruit in the 
store at reasonable times, &, if Indica- 
tions of deterioration were observed, 
to notify pltfs., &, if necessary & 
practicable, to take steps to protect 
the ffoods from further dama^. — 
Atmoiu TBADtNo Co., Ltd, & Jack- 
son V . Nelson Frebzino Co., Ltd., 
(1922) N..Z. L. R. 662.— N.Z. 

16Sa iv. Failure to inspect 

premises--^ Defective wharf.] ^Hdd : the 
collapse of the wharf was due to 
failure of worm-eaten piles supporting 
it. &; such defect should have boen 
kao\vn if proper diligence had been 
used in inspection. — F urness Witht 
C o., Ltd. v. Ahxin (1918), 42 D. L. R. 
97.— ‘CAN. 

sp. Deli/oery to purchaser wUhout 


production of lake-hilts of ladinp.]—- 
Held : defts., an elevator co., to whom 
the goods had been shipped for storage, 
were liable. — Northern Grain Co., 
Ltd. V, Godertch Elevator & Tran- 
sit Co., Ltd., (1926] 1 D. L. R. 297: 
[1926] S. C. R. 120.— CAN. 

172 ii. ,] — Pltf. delivered goods 

to defts., a warehouse oo., for storage. 
The warehouse contract provided that 
the responsibility of the co. ** for the 
contents of any piece or package is 
limited to the sum of $60, unless the 
value thereof is made known at the 
time of storage & receipted for in the 
schedule ; an additional charge will 
be made for higher valuation.” The 
goods, which were In several packages, 
were stored without a declaration of 
value & without any additional charge 
for a higher valuation. Through the 
negligence of defts.’ servants, the goods 
were Included in a shipment of other 
goods & sent to England. Some of 
pltf.’s goods were lost, & others 
damaged : — Held : the amount which 
pltf. was entitled to recover was 
limited by the clause of the warehouse 
contract. — Maunsbll v. Campbell 

10 


Security Fireproof Storaqe & 
Moving Co., Ltd.,J1921] 2 W. W, R. 
348 : (19211 2 W. W. R. 670.— CAN. 

172 ill. .1 — A cold storage co. 

gave a receipt for hops stored with 
them which boro, “ Tne co, will use 
every endeavour in taking care of all 
goods consigned to its charge, but 
will not be held responsible for any 
damage whatsoever. . . . All goods 
are received subject to the conditions 
on the back of this receipt.” The first 
condition on the back was, ** The co. 
will use every endeavour in taking 
care of eill goods consigned to its 
chaise, but will not be held responsible 
for loss or damage to goods stored 
through maintaining too high or too 
low a temperature in the stores, failure 
of machinery, buildings or plant fire, 
or any other cause whatsoever other 
than theft *’ : — Held : the contract 
meant that defenders promised to do 
their utmost to take care of the hops, 
but that, if their efforts were unsuc- 
oessful for any cause other than theft, 
they were not to be liable in damages. — 
Ballinoall & Son v. Dundee Ice» 
& Cold Storage Oo. (1924) 8. C. 
338.— ^OOT. 
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for defts.— G ibaub v. Great Eastern Ry. 
Oo., (1921] 2 K. B. 420 } 90 L. J. K. B. 535 ; 
125 L. T. 76 ; 37 T. L. B. 422 ; 65 Sol. Jo. 
454, 0. A. 

dtinotation6 : — As to {%) CoxXBd. L. &. N. W. Ry. t). NoUson, 
(1922] 2 A. C. 263. Eefd. Armour v. Walford (London), 
[1921] 3 K. B. 473; The Cap Polos, [1921] P. 458; 
Nunan v. Southern Ry, (1923), 130 h. T. 131; Buerger v. 
Cunard S. 8. C3o., [1925] 2 K. B. 646: The Retrigerant, 
[19251 P. 130. (?e»€mttyjRefd. Foscolo Mango & CJo. v. 
Stag Line, Ltd., [1931] 2 K. B. 48 ; H. M. PTHumphrey, 
Ltd. V. Baxter, Hoare & Oo. (1933), 149 L. T. 603 ; Ashby 
V, Tolhurst, [1937] 2 K. B. 242 ; A/B. Rendal v. Arcos, 
Ltd., [19373 3 All E. R. 577.. 

194, Add* Annotation : — Consd. jGibaud v, G. E. 
By. (1921), 125 h. T. 76. 

195a. .] — Dover v . Mills (1831), 

5 0. & P. 176 ; 172 E. R. 928, N. P. 

AnnotaHon: — ^Eeld.Oolopeppreu, Good (1832), 5 C. & P.380. 

197. Add, Annotations : — Expld. & Distd. Thomp- 
son V , London, Midland & Scottish By. Co., 
[1930] 1 K. B. 41. Consd. Gibaud v. G. E. 
By. (1921 )» 126 L. T. 76. Apld. Ehinger u. 

S. E. & C. By. & The Pullman Oar Co. (1922), 
38 T. L. B. 678 ; Hearn v. Southern By. 
(1926), 41 T. L. B, 305. Consd. Thompson v, 
L. M. & S, By. (1929), 98 L. J. K. B. 61,5. 
Apld, L’Estrange v. Graucob, Ltd., [1934] 2 
K. B, 394. 

198. Add, Annotations : — Apld. Thompson v. L. M, 

6 S. By. (1929), 98 L. J. K. B. 615. Refd. 
Gibaud v, G. B. By. (1921), 125 L. T. 76. 

201. Add. Annotations : — Refd. Foster v, Driscoll, 
Lindsay v. Att field, Lindsay v. Driscoll, 
[1929] 1 K. B. 470 ; Alexander v, Bayson, 
[1936] 1 K. B. 169. 

203. Add, Annotation : — Refd, Bottomley v, Ban- 
nister (1931), 101 L. J. K. B. 46. 

207, Add, Annotaiion : — As to (2) Refd. Pranco- 
British Ship Store Co. v, Compagnie des 
Ohargeurs Frangaise (1926), 42 T. L. R, 735. 

211. Add, Annotations: — Refd. Geddling v. Marsh, 
[1920] 1 K, B.'668 ; Aslan v. Imperial Air- 
ways, Ltd. (1933), 49 T. L, B. 415. 

212, Add, Annotation : — Apld. Point Anne 
Quarries v. The M. F. Whalen (1922), 39 

T. L. B. 37. 

215. Add. Annotations : — Consd, The Kate, [1935] 
P. 100. Refd, Britannia Hygienic Laundry 
Co. V . Thornycroft (1926), 136 L, T. 83 ; 
Dobell C. (G.) & Co. v. Barber & Garratt 
(1930), 47 T. L. B. 66 ; Cammell, Laird 
Co. V . Manganese Bronze & Brass Co., [1933] 
2 K, B. 141. 

216a. Duty to keep In repair.] — Where a person 
hires a specific thing for the purpose of using 
it, there is an implied contract on the part 
of the letter that he will in the meantime 
keep the thing, as I should say, in repair, 
that is, he will not by want of reasonable 
care after the contract is made allow it to 
become worse than it was at the time the 
contract was made (Brett, L.J.). — Robert- 
son V , Amazon Tug & Lighterage Co. 


(1881), as reported in 7 Q. B. D., at p. 606, 

0. A. 

Annotcdions : — ^Refd. The West Oock, [1911] P. 208 ; The 
jaionmorven, [1913] P. 141. 

21 Add, Annotations : — Polld. Mintz v, Silvei'ton 
(1920), 36 T. L. B. 399. Refd. Williams 
V. Ourzon Syndicate (1919), 35 T. L. B. 476. 

218a. Agreement to insure chattel — Against all 

risks,’*] — Defts. hired a crane-barge from 
pltfs., one of the terms of the contract being 
that pltfs. would insure the crane against all 
risks, defts. paying the premium. Pltfs. 
took out a policy covering, as they thought, 
all risks. The crane, when proceeding to 
lift a load, broke away from its bedplate & 
fell over & was damaged. It was then found 
that the accident was not covered by the 
policy, & defts. refused to pay for the 
damage. In an action for breach of contract : 
— Held : though defts. had failed to discharge 
the onus which was upon them, of proving 
that what happened was not the result of 
negligence by their servants, yet, as the 
agreement in regard to insurance was 
intended to be an arrangement for the benefit 
of both parties, & as the accident came within 
the description “ all risks ** & defts. had 
stipulated that they were not to bear those 
risks, the action failed. — B rice & Sons r. 
CHRISTIAN! & Nielsen (1928), 44 T. L. B. 
335; 72 Sol. Jo. 172. 

223. Add, Annotation: — As to (1) Refd. Gosse 
Millard w. Canadian Government Merchant 
Marine. American Can Co. v. Canadian Govern- 
ment Merchant Marine, [1927] 2 K. B. 432. 

224. For the oxistinsr paragraph substitute as 
follows : — Obligation to keep In repair — 
Agreement for redellvery in good working 
order.] — Schroder v. Ward, No. 237, post, 

226. Add, Annoiaiions : — Refd. Mertens v. Home 
Freeholds Co., [1921] 2 K. B. 626; Kursell 
V. Timber Operators & Contractors, [1927] 1 

K. B 298 ; First Russian Insce. v. London 
& Lancashire Insce., 11928] Ch. 922; The 
Penelope, [1928] P. 180“; May v. May, [1929] 
2 K. B. 386 ; Walton Harvey, Ltd. v. Walker 
& Horafrays, Ltd., [1931] 1 Ch. 274 ; Kulu- 
kundis v. Norwich Union Fire Insurance 
Society, [1930] 2 All E. B. 242. 

227. Add, Annotations ; — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443 ; The Empress (1922), 92 

L. J. P. 42. 

232. Add. Annotation : — Consd. Aitchison v. Page 
Motors, Ltd. (1935), 154 L. T. 128. 

233. Add. Annotation : — Consd. Aitchison v. Page 
Motors, Lt<L X1935), 154 L. T. 128. 

238a. — — Hire of electric cooker — No alteration 
or addition to be made — What amounts to.] — 
Egham-Staines Electricity Co., Ltd. v. 
Gas LiGHf & Coke Co. (1937), 81 Sol. Jo. 
049. 

241. Add. Annotation: — FoUd. Taylor r. Thompson 
(1929), 69 L. Jo. 116. 

to-day afyroed to sell to you on the hirc- 
purohaso syKtem for Rb, 25,000 my 
nine lorries ... in consideration of 
payment as under. In case of failure 
to pay any of the instalments on due 
dato/previous parments wHl be con- 
sidered null & void. Si the lorries are 
uot considered as sold until the final 
payment has been received. The 
purchaser has no rijrht to niorhrage or 
dispose of any lorries until the full 
amount has been paid & [pltf,] or hla 
nominee bos the right to seize the lorries 


PART UL SECT. 2, SUB-SECT. 3.— A. 

231 Iv. .]— A bailee Is not liable 

for damages done to a chattel through 
the negllgcnoe of ids servant where the 
serrant at the time the Injury was done 
was not acting in the course of hla 
employment.~~SouTH Irlakb Motoks, 
Ltd, V, Thacker, [19811 N, Z. L, H. 
1104.— N.Z. 

PART m, SECT. 8, SUB-SECT. 1. 

te. What arifmmts to hire-purchase 


a0*€emenl ,] — In order that an agree- 
ment may bo classed as a hlre-purriiase 
aOTeement, the hirer^s right to exercise 
his option to purchase need not be 
unfettered, unqualified, & absolute. — 
Bkoaducy V . Checker Cab Co. 
(Austrama), Ltd. (1931), 48 N. S. 
W. W. N. 44.— AUS. 

241 vi. .] — Pltf. handed over 

nine motor lorries to deft., receiving 
from him Ks.5.000 upon the terms of a 
written agreement, the material parts 
of which were as follows : — “ I have 

11 



Cases 244a— 247a. Engi.&S(H akb Emfibe 

244a. — ,] — Automobile} Sc Giekbbal 

CoBPN., Ltd* v, MoHris (1929), 7S Sol. Jo. 451. 

2441). .] — TatloR t?. TH034PSON (1930), 69 

L. Jo, 116; 169 L, T. Jo. 101; [1930] 

W. N. 16. 

244c. Sale df Goods Act, 1898 (c. 71), s. 1.]— 

I’ltfs. negotiated hy letter with defts. for the 
purchase of a certain machine. A letter 
from defts., which contained an estimate, 
stated that the estimate was subject to con- 
conditions printed thereon. One of the con- 
ditions provided that : “In lieu of any 
warranty or condition implied by law, we 
guaiantee that the materials . . . are of tlxe 
best quality,^* Sc that defts. would replace 
any part broken or unduly worn within 
12 months. After further negotiations defts. 
sent to pltf. a hire-purchase agreement ex- 
pressed in a covering letter to be drawn up in 
accordance with the terms stated in the letter 
above mentioned. The hire-purchase agree- 
ment x>i’ovided that : “ Tiiis agreement 

embodh^s the entire agreement as to the hir- 
ing of the machinery.” There was in the 
agreement no exclusion of any warranty or 
condition. The hire-i)urchase agreement was 
duly entered into. Tlie itiachme proved 
unsatisfactory Sc pltfs. brought an action 
for breach of warranty. The judge held that 
the coiTespondence formed no part of tlie 
contract between the parties Sc he gave judg- 
ment for pltfs.: — Held: (1) upon the evi- 
dence the correspondence formed part of the 
contract between the parties ; (2) defts.’ 

liability for warranty condition was ex- 
cluded by the correspondence Sc pltfs. could 
not succeed in their action ; (8) since the 
hire-purchase agreement was an irrevocable 
agreement to sell on the part of the owner, it 
was a contract for the sale of goods within 
Bale of Goods Act, 1893 (c. 71), s. 1. Sc the 


Digest Supplbbient 

statetoiy warranties & conditions would be 
implied.— F hiotok Tims Co., Lid. «. Wik- 
OBT, Ltd., C1936] 3 All B. B. 473, C. A. 

246. Add. Annoto<ion«.— Blstd.Taylor u.Ttompson 
(1929), 69 L. Jo. 116. Consd. Lewis t>. Thomas, 
[1919] 1 K. B. 319 ; Blakey v. Pendlebury’s 
Trustees (1931), 47 T, L. E. 603 ; Be 
Inglefleld, Ltd. (1932), 48 T. L. ». 536; 
Modem Light Oars, Ltd. v. Seals (1933), 49 
T. L. R. 503 ; Karflex, Ltd. v. Poole, [1933] 
2 K. B. 261. 

247a. What amounts to hire purchase agreement.] 

— The purchaser of a motor car entered into 
an agreement with the vendors, motor traders, 
under which she signed a promissory note 
covering 24 monthly instalments payable 
under the agreement. That promissory note, 
which was stated in the agreement to be 
given Sc received not as payment of the 
monthly instalments but as collateral security 
for tlie due payment thereof, was made pay- 
able to the vendors, indorsed by them, & 
subsequently discoimted with a banking co. 
The purchaser of the motor car, contrary 
to the terms of the agreement Sc during 
its currency, sold the motor car to a third 
party, from whom it was bought by deft. 
On a claim by the original vendors claiming 
damages from the deft, for conversion of 
the motor car : — Held : the agreement 
between pltfs. Sc the original purchaser was 
a hire-purchase agreement ; that the pro- 
missory note was given by way of collateral 
security only, Sc not by way of payment, 
conditional or other ; Sc pltfs. were therefore 
entitled to recover possession of the motor 
car. — Modern Light Oars, Ltd. v. Seals, 
[1934] 1 K. B. 32 ; 102 L. J. K. B. 680 ; 
149 L. T. 285 ; 49 T. L. R. 503 ; 77 Sol. Jo. 
420. 


wherever they may be. The con- 
sideration money is to be paid as 
under. Aa aifainst tlie payment of 
H«. 5,000 I have to-day gdven to you 
delivery of all the nlno lorries, & also 
a letter addressed to the Ckmimisaioner 
of Police to transfer the lorries to your 
name ” : — Hdd : the a^eomont was 
an aarreement for said. — O oub e. 
Nanalal Mobabji DaubKI 924 ). I. L. R. 
49 Bom. 172.— IND. 

241 vii. .J — Applt., which was 

a CO. carrying on the business of selling 
new k. seoondliand motor oars, accepted 
an order from reap, for a motor car, 
which was written upon on© of applt, ’e 
order forms, the order describing the 
same but not stating in the description 
whether it was to be a new or a second- 
hand car. In the order reap, agreed to 
pay a deposit & the balance of the 
purchase money by instalments & to 
execute applt. *s usual form of hiro- 
purChase agreement. On the order 
form It was stated that all new oars 
were sold subieot to a guarantee which 
was set out, which did not include a 
^arantee that ‘the oar was new ; & 
that no guarantee was given ^th 
second-hand cars. Eesp. also si^ed 
applt. *s usual form of hire-purohoso 
agreemeht, by which the oo. agreed to 
let & the hirer to take the car described 
therein, the description being similar 
to that In the order form, k repeated 
tlie provisions as to guarantee above 
referred to ; k this agreement excluded 
any implied ** warranty undertaking 
or agreement other than l» hereh) sw 
forth. The oar delivered by applt, to 
resp. was not new : — Bdd : the oon^ 
tract between the parties was con- 
stituted by tbe order k the hire- 


purchase agreement ; & that, when 
read together, they constituted an 
agreement for the sale, k not merely 
for the hire, of the car. — Marcus 
Clark (Australia), Ltd. v. Brown 
g928), 40 0. L. R. 540 ; [1928] V. L. R. 
293 ; [1928] Argus L. R. 189.— AUS. 

241 viii. .] — A hire-purchase 

agreement relating to a motor truck 
provided for payment in nine monthly 
instalments. The hirer could become 
the owner of the truck on payment In 
full of the Instalments k a rupee extra. 
On failure on part of the hirer to pay 
any instalment os it became due, the 
owner was entitled to seize the truck 
k credit its value as against the amount 
due but subject to a condition that tbe 
owner In no case would credit the hirer 
with more than the amount still due 
on the contract: — Held: the OOTee- 
ment though in form is one of hire, 
its object is to provide for a contract 
’ of sale In which security to tbe seller 
is provided for due payment of the 

S urchaso price, — ^M aunq Ba Oh v. 

[OTOR House Oo. (1929), I. L. R. 7 
Ran. 431.— IND. 

241 ix. .] — When It Is clear from 

the agreement that the party taking 
the chattel, caUod the hirer or lessee, 
has to pay the full amount of considera- 
tion mentioned in the agreement, even 
though the payment is by instalments, 
k that amount is sufficient to cover 
the purchase price of the chattel, or 
when It is clear from the agreement 
that the hirer or lessee cannot at any 
time during the period mentioned in 
the agreement return the chattel to 
the o&or party called the owner, or 
lessor, k absolve himself from the 
obligation to make further payment, 

12 


the agreement Is really an agreement 
for sale & not for hire. 

If the hirer is not bound to pay the 
fun amount of the purchase price, or 
if he can terminate the hiring at any 
time by delivering the chattel to the 
other party, the agreement is tn form 
& In substance an ampeement for hire, 
& aU that the hirer Has obtained is an 
option to purchase, — Bhxmji v. Bom- 
bay Trust Oorpn., Ltd. (1929), 
I. L. R. 54 Bom. 381.— IND. 

246 iil. -.] — The essential feature 

of a true hire-purchase agreement, as 
distinguished from a sale, is that the 
hirer should have a right to terminate 
the agreement at his pleasure. — 
Mahabalke Prasad v. Palmer (1932), 
I. L. R. 54 ; All. 781.— IND. 

247 i. Sale of Goods Act, 1895— 

Opfion only. A hire-purchase agree- 
ment conferring an option to return 
the goods is not an agreement to sell 
within Sale of Goods Act, 1895, s. 14. 
Such a contract is one of bailment of a 
chattel, k the warranty Of htness la of 
the nature Implied In that form of 
contract. Notwithstanding that the 
option to return a chattel cannot be 
exercised until after payment of the 
ponultJmate instalment of hire, a con- 
tract of hire-purchase so expressed is 
not an agreement to sell.— K losb v, 
Dunoon k IETbaseb, Ltd., [1928] 
S. A. S. R. l39.^AUa. 

248 vl. '^Whed is payment*}^ 

Under a htie-purohase agreement the 
hirers made an initial payment k gave 
to the owners hlUs of exchange for the 
total amount of the monthly payments 
as collateral security. These olUs were 
subsequently disoounted by the 
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249, Add* Modem lAght 

Cara, Ltd. v. Seats (1938), 49 T. L. R. 503. 

252». Delivery— Helttsal of hirer to take delivery— 
Remedy of owii^«] — tinder a hire-purchase 
agreement deft, agreed to hire from pltfs. a 
cash register for ten months certain at an 
agreed monthly rental payable in advance 
with an option to purchase on payment of a 
fixed sum within one month after payment 
of all the rent for the agreed period of hiring. 
Deft, in breach of his contract refused to 
accept delivery of the register. Pltfs. issued 
a default summons in the county ct. for rent 
accrued due up to the date of the summons : — 
Held : no actual debt had been incurred Sc 
the action was not maintainable, pltfs.* 
remedy being in damages only. — National 
Cash Register Oo. v. Stanley, [1921] 3 
K. B. 292 ; 90 L. J. K. B. 1220 ; 125 L. T. 
706 ; 37 T. L. R. 776 ; 65 Sol. Jo. 643, D. O. 

264. Add, Annotation : — ^Refd. Albemarle Supply 
Oo. V, Hind (1927), 43 T. L. R. 783. 

266. Add, Annotation: — Reid. Albemarle Supply 
Oo. V. Hind (1927), 43 T. L. R. 783. 

257. Add, Annotation : — Apld. A,-G. v, Pritchard 
(1928), 97 L. J. K. B. 661. 

258. Add, Annotation : — Dlstd. A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 561. 

258a. — — Recovery of unpaid Instalments.] — On 
a claim by the owner of furniture for unpaid 
instalments : — Held : as the agreement with 
the hirer was for the sale of the furniture, 
the property not to pass to him until all the 
instalments had been paid, & the owner had 
resumed possession of it & dealt with it in 
such a way as to put it out of his power to 
return it to the hirer, he was disentitled from 
claiming part of the purchase price, & the 
proper remedy was to sue for damages for 
breach of contract. — A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 561 ; 44 T. L. R. 490. 

261. Add, Annotation : — Refd. Blakey v, Pendle- 
bury Property Trustees, [1931] 2 Oh. 255, 

202. Add, Citation .—119 L, T. 632. 

Add, Annotcdions : — As to (1) Consd. Nelson 
Murdoch v. Wood (1922), 126 L. T. 745. As 
to (2) Apld. Cohen v, Roche, [1927] 1 K. B, 169. 

262a. .] — Pltfs. let a piano on a 

hire-purchase agreement which provided that 
until all the instalments were paid the hirer 
should have no property in the goods other- 
wise than as hirer, & that in case of any 
breach of the agreement pltfs. might, without 
any formal notice, put an end to the hiring 


Sc retake possession of the piam>» dt thuat the 
hirer should keep the pmno in Me own 
custody. At a date when the hirer had paid 
all the instalments then due, but before he 
had paid the total price, he sold the piano to 
deft., who bond fide believed that the hirer 
was the absolute owner. The hirer having 
subsequently got the piano back into his 
own possession Sc having again disposed of it, 
but having, in the meantime, kept up the 
payment of the instalments, pltfs., on ascer- 
taining the facts, claimed damages from deft, 
for conversion : — Held : the sale by the hirer 
to deft, was not ipso facto a repudiation of 
the hire-purchase agreement, as pltfs. had 
never accepted the repudiation but it trans- 
ferred whatever interest the hirer had at the 
time of the sale. Sc as pltfs. were not entitled 
to the possession of the piano until they 
elected to put an end to the agreement there 
was no conversion by deft. — Nelson Mur- 
doch Sc Oo. V. Wood (1921 ), 126 L. J. 745 ; 
38 T. L. R. 23 ; 60 Sol. Jo. (W. R.) 6 D. 0. ; 
revsd, on other grounds (1922), 38 T. L. R. 
393, 0. A. 

264, After the owner can maintain an action for 
conversion against the purchaser’* add “ , as 
the hirer has not * agreed to buy ’ the goods 
within Factors Act, 1889 (c. 46), s. 9.** 

Add, Annotation : — Consd. Buller Sc Co. v. 
Brooks, T. J. (1930), 142 L. T. 576. 

268a. Ownership at time of agreement — ^Necessity 
for.] — ^Pltfs. were “ hire-purchase dealers.” 
Their business consisted in purchasing motor 
cars from the owners thereof for cash & 
letting them out to would-be purchasers on 
hire-purchase agroomenis. At the request 
of deft, pltfs. purchased a motor from K., 
Sc on Nov. 12, 1931, entered into a hire-pur- 
chase agreement in respect of that car with 
deft. In the hire-purchase agreement pltfs. 
were called ” the owners ” & deft, was called 
” the hirer.” The agreement provided {inter 
alia) for the payment by the hirer of a de- 
posit of £95 ” in consideration of the option 
of purchase hereinafter contained.” The 
usual provision was made for the payment 
of rent by monthly instalments, & it was 
agreed that if the hirer desired to terminate 
the hire, or if the owners terminated the 
hire or retook the car for non-performance 
of any terms of the agreement, the hirer 
should pay such sum as, with the deposit 
& instalments already paid, would make a 
total of £235 ” by way of compensation for 
depreciation of the said motor.” There was 


owners : — Held : no conditional pay- 
ment, Sc the property in the goods 
remained In the owners. — Ee Rankin 
Sc SmiADAT, [1927] N. 162.— IR. 

PART HI. SEOT. 3. SUR-SECT. 2. 

261 ii. Initial payment at com- 

mencement of hiring — Whether payment 
in advance or first instalmeni ,] — Auto 
Supply Co., Ltd. v. Ragitunatha 
ChktTY (1929), 1. L. R. 62 Mad. 829.— 
IND. 


269 ii, .1 — Rogers v, Nanaimo 

Motors, Ltd. (1926), 87 B. C. R, 326.— 
CAN- 


264 V. -.1— Pltf. Sc C. en- 

tered Into a hire-pnrofaaee agjpeement 
in the nenal form in reapeot of a motor 
oar. After making his totpayment 
C. delivered the car to deft. w. to sell. 
Deft. K. l>otxght the oar at ap anotion 
conduoM by W. : — Held : both defte. 


were liable to pltf. — ^A bchibald «. 
Washeb Sc Oo, & Kinnkhnky, [1928] 
N. Z. L. R. 165.— N.Z. 


sa. Seiavre by owner on default by 
hirer — Goods of third party attached to 
chattel — Conversion by owner,] — ^M. had 
hired to W. a motor lorry with sodd 
tyres. These became worn out, & B. 
fitted now tyres to the lorry under a 
hire-purohase agreement with W. 
Subseqnently W. made default under 
his hiring agreement with M., who 
seised the lorry 8c refused to hand over 
the tyres to B. The tyros wore detach- 
able only by means of special machinery 
which M. old not possess Held .* B. 
was entitled to possession of the tyres, 
8c could succeed against M. in an action 
for -detinue. — Beegougnan v. British 
Morons* Ltd. a 929), 30 S. R» N. S. W. 
ei ; 47 N, S. W. W. N. 10.— ADS. 

so* iVronaful repossession by oimier— 

13 


Measure of damages ,] — Plff,, who was 
then share farmiiig, hired from ihift. 
a harvester with the option of purchaHe. 
When he etJU had to pay if Ik* 
wished tf) complete his joji-ctia'^o ho 
gave up farming woni mining;’ fto* 
gold. He left the raaohiiio wirii a 
noighboiu’ for safe ooKtodv, iSc doft. 

wi*ongtully re-poRHeswed it, ufTcr 

doing some mujesRary K-sold 

it for which wilk the host (»nce 

possible. PIU. claiiuiH] to b<* oiitjlled 
to Bid>etantial damagoK f<n' ooovoi'.sioo 
osscHSod in aeco/donoo with tiie rujcH 
laid d<»wn in Lieshosch {Owners) v. 
JSi S IJdiswfi (Owners), flU.'dlJ A. U* 

.lift'.*' -Held: pltf. had abandoned 

farniing tlj(’ haiwcster was not a factor 
in his busincHH as a going concern, & 
he was entitled to nominal damages 
only. -Mizza v. MoKay -Massey 

IIaiikib (H. V.)Pty.,Ltd., [19353 W. A. 
L. R. 87.— AXIS. 



Cases 368a— 274a. English and Empire Digest Supplement. 


the usxml option to the hirer to become the 
purchaser oi the car on completing the pay- 
ment of instalments totalling with the de- 
posit (which was to become the absolute 
property of the owners, & for which credit 
was to be given only in the event of the pur- 
chase being completed or the depreciation 
money becoming payable) £309 5s, 6d., or 
by payment at any time after the execution 
of the agreement of the outstanding balance 
of that amount, “ but unless until such 
purchase has been so effected the motor 
shall be Sc remain the sole Sc absolute pro- 
perty of the owners, Sc the hirer a mere 
bailee thereof.’* Deft, paid the deposit of 
£95 to K., who gave credit for it to pltfs. 
against the purchase price paid by them. 
Deft, then made default in payment of the 
first instalment of rent. Pltfs. retook the 
car & sued deft, in the Mayor’s Sc City of 
London Ot. for £100 (being the £235 deprecia- 
tion money, less the £95 deposit, Sc £40 
abandoned to bring the claim within the 
jurisdiction of the ct.). After action brought 
it was discovered that K. had no title to the 
car, of which he had obtained possession 
dishonestly. The car w'as claimed by the 
true owners, who were then bought out by 
pltfs. Deft, contended that it was a con- 
dition of the contract that pltfs. were the 
owners of the car at the date of the hire- 
purchase agreement, Sc could give deft, a 
valid option of purchase. That condition 
being broken he contended that he was 
under no liability to the pltfs., Sc he counter- 
claimed for the return of the deposit of £95 
(which pltfs. had never actually received, 
since it had merely reduced the amount out 
of which they were swindled by K.). Judg- 
ment having been entered in the ct. below 
for deft, on the claim Sc counterclaim, pltfs. 
appealed ; — Held : on the true construction 
of the agreement there was an express con- 
dition that pltfs. were the owners of the motor 
car Sc entitled to give deft, an option to pur- 
chase it ; that condition was broken, Sc the 
judgment on the claini was therefore right. 
As to the counterclaim the deposit was 


expressly stated to be “in consideration of 
the option of purchase, “ which pltfs. were 
never in a position to give. Tbe considera- 
tion had therefore wholly failed, Sc the defen- 
dant had also rightly succeeded on the 
counterclaim. 

Qu, : whether, if the defective title of 
ptlfs. had not been discovered until a number 
of instalments of rent had been paid Sc deft, 
had had the use of the motor car for a sub- 
stantial part of the contemplated period, he 
could have recovered the whole of the instal- 
ments paid without deduction for use Sc 
occupation. 

Per Goddard, J. Apart from the express 
condition in this agreement, it is an implied 
condition (Sc not merely a warranty) of any 
hire-purchase agreement, that the persons 
letting the chattel are the owners of it at 
the date when the agreement is entered into. 
Sc not merely that they will become the 
owners before the option to purchase is 
exercised. Moreover, the doctrine that a 
bailee is estopped from denying his bailor’s 
title unless evicted by title paramount does 
not apply to hire-purchase, where the bail- 
ment of hire is coupled with an element of 
sale.— K arflex, Ltd. v. Poole, [1933] 2 

K. B. 251 ; 102 L. J. K. B. 475 ; 149 L. T. 
140 ; 49 T. L. R. 418, D. 0. 

268b. .] — Mercantile Union Guaran-* 

TEE CoRPN., Ltd. v, Wheatley, [1937] 4 All 
E. R. 713 ; 54 T. L. R. 151 ; 81 Sol. Jo. 1002. 

271a. .] — Dash v, Faulkner (1886), 2 

T. L. R. 255. 

Breach of agreement as to method 

of redeUvery — Goods stolen — Measure of 
damages.] — Booth v. Wbllby (1928), 165 

L. T. Jo. 213, 0. A. 

274a. Materials supplied by bailee — Implied war- 
ranty of fitness for purpose.] — Pltfs. en- 
trusted a motor-car for repair to defts. , who 
were garage proprietors Sc repairers of motor- 
cars. In the course of repairing the car 
defts. obtained from the makers of the car, 
& fitted, six new connecting rods. One of 


PART III. SECT. 4. 

269 1 a. .1— -HcZd -• a 

firm of upholsterers who had con- 
traotod to remove, boat, 8c relay a 
carpet, were not liable for its aocidontal 
deatruotlon while in the premiaes of a 
firm of carpet-beaters with whom they 
had Bub-oontraoted to beat it, there 
being no delectus personas in such a 
contract as to bar them from employ- 
ing a sub -contractor, & no negligence 
in the selection of the sub -contractor. — 
Stevenson & Sons v. Maule Sc Son, 
[1920 J S. C. 336 ; 57 So. L. R, 284.— 
SCOT. 

269 iv. .] — On leaving 

his motor oar at deft. *8 garage for 
the pui'poso of having it repaired pltf. 
Blgned a ** work order," at the end of 
wnlob there appeared In small type 
the following : " this co. does not 

assume in any way any liability 
whatever either for oars left with us 
for repair, storage ol* other pur- 
poses, or while being driven by our 
employees." Pltf. did not call for 
his car as soon as It was repaired 
Sc deft, put it in storage, but fafled to 
remove the water from the radiator 
with the consequence that It frozd 
& damaged the oar ; — Beld : the 
above special clause in the work order 
exonerated deft, from liability whether 


pltf, had read it or not. — Walden v. 
Haney Garage, Ltd., J 19281 1 

D. L. R. 688 ; [1928) 1 W. W. R. 371 ; 
39 B. C. K. 413.— CAN. 

209 v. .1— Pltf. left his 

motor car at the garage of deft., a 
rage proprietor & motor meohanlo, 
instructed him to adjust the head- 
lights of the oar. In the garage waa 
exhibited a notice, seen by pltf., 
" Oars garaged & driven at owner’s 
risk — Every care but no responsibility." 
Deft, drove the oar on the road to. test 
the headlights, when a collision caused 
by deft. ’8 negligence damaged tbe ctar : 
— Held : the notice applied to the 
driving of the odr during which the 
damage occurred,' but did not amount 
to an unequivocal & unambiguohe 
notifloation to pltf. that tbe car was 
being accepted by deft, on terms that 
deft, was not to be liable for the con- 
sequences of his own negligence in 
driving, & therefore deft, was rei^ou- 
sible. — Moran v, Lipscombr (1929), 
V. L. R. 10 ; 1929 A. L. R. 38.~-AUS. 

269 vi. ,] — An automobile 

left with deft, to be repaired Sc parked 
by deft, in an open shed at the rear 
of the repair shop, with the key in. the 
ignition look, Sc with no one in attend- 
an<^ for some 20 minutes to half an 
hoiir to protect it, was stolen and dam- 
agen. In an action to recover the cost 
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of the repairs necessitated by the 
damage it suffered while in the hands 
of the thief or thieves : — Held : deft, 
had been negligent & was, therefore, 
liable. — Rutherford & McDonald’s 
Orphkum Garage v. Stew art- Warner 
Sales Co., Ltd., [1935J 3 W. W. R. 
472; 60 B. C. R. 266.— CAN. 


270 i, LidbilUy for acts of 

servant ] — A master is liable for the 
conduct of his servant whom he selects 
& puts in his place to discharge the 
duty he has unaortaken, & this law is 
applicable in a case of bailment. The 
conduct of the servant is then the con- 
duct of the master, & the master is 
liable to the bailor. * 

Pltf., a customer of deft., left his 
motor oar at deft.*8 servloe station to 
be supplied with gas & oil & washed. 
There were no faeiUtioB at the station 
for washing the car, & de^’a servant, 
as was ills duty, took out the oar to 
drive it to a garage to be washed. 
On the way to the garage the servant 
changed his mind & drove the oar In 
another dir^tlon ** upon a frollo of his 
own." In doing so he ran the cor into 
\a telephone pole Sc damaged the oar 
Held ; deft, as master was liable in 
damages for the wrongful act of his 
s^ant.— V an Qkrl e, Wabrino’ton, 
[19W11 D. R- R. 94 ; 63 O. L. 11. 143. 
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these rods had a latent defect, which defts. 
could not by reasonable care or skill have 
discovered, & it broke, causing extensive 
damage to the engine. Pltfs. brought an 
action in the county ct. claiming damages 
from defts., but the county ct. judge gave 
judgment for defts. on the ground that he was 
not prepared to hold, in the absence of direct 
authority, that in a contract for work done <fe 
materials supplied there was an absolute 
warranty that the materials supplied wei‘e 
fit for the purpose. Pltfs. appealed : — 
Held : the warranty implied in a contract 
for work done <fe materials supplied as to the 


fitness of the materials was not less than that 
implied in a contract for sale of goods — 
namely, an absolute warranty of fitness. 
But that warranty might bo excluded if it 
appeared that the person giving the order did 
so in such a form as to show that he did not 
rely on the contractor’s skill & judgment. 
The case must therefore go back to the county 
ct. judge for him to determine on the evidence 
whether the imx)lied waiTanty was in fact 
excluded or not. — ^MvBjas (G. H.) & Co. v. 
Brent Cross Service Co., [1934] 1 K. B. 
46 ; 103 L. J. K. B. 123 ; 150 L. T, 96, 
I). C. 


Part IV. — Considerations Common to all Classes of Bailment. 


278. Add, Annotations : — Refd. Mertens v. Home 
Freeholds Co., [1921] 2 K. B. 626 ; Kursell v. 
Timber Operators & Contractors, [1927] 1 
K. B. 298 ; First Russian Insce. r. London 
Lancashire Insce., [1928] Ch. 922; The Pene- 
lope, [1928] P. 180; May v. May, [1929] 2 
K, B. 386 ; Walton Harvey, Ltd. v. Walker 
& Homfrays, Ltd., [1931] 1 Ch. 274 ; Kulu- 
kimdis th Norwich Union Fire Insurance 
Society, [1936] 2 All E. K. 242. 

280. Add, Annotations : — Consd. Kempler v. Brav- 
ingtons (1926), 133 L. T. 080. Refd, Lake v. 
Simmons (1926), 96 L. J. K. B. 686. 

285. Add, Annotations : — Refd. Russian Com- 
mercial & Industrial Bank v, Comptoii 
D’Escompte de Mulhouso (1924), 93 L. J. 

K. B. 1098; The Jupiter (No. 3) (1927), 137 

L. T. 333. 

286. Add. Annotation: — Refd. Blaustein i\ Maltz, 
Mitchell & Co., [1937] 2 K. B. 142. 

287. Add. Annotations : — Dlstd. Blaustein Maltz, 
MitcheU & Co., [1937] 2 K. B. 142. Refd. 
Kai'flex, Ltd. v. Poole, [1933] 2 K. B. 251. 

290. Add. Annotation : — Refd. Blaustein v, Maltz, 
Mitchell Co., [1937] 2 K, B. 142, 

296. Add, Annotations : — Dlstd. Laurie & More- 
wood V. Dudin, [1926] 1 K. B. 223 ; Wait & 
James v. Midland Bartk (1926), 31 Com. Cas. 
172. 

298. Add, Citation : — 19 Q. B. D. 68. 

Add, Annotations : — Consd. Flatau r. Sawyer 
(1892), 8 T. L. R. 656. Refd. Sarat Chunder 
Dey V, Chunder Lala (1862), 56 J. P, 741 ; H. 
V. H., [1928] P. 206. 

299. Add. Annotation : — Consd. Laurie & More- 
wood V, Dudin (1926), 134 L. T. 309, 

300. Add, Annotation Consd. Laurie <& More- 
wood v. Dudin, [1926] 1 K. B. 223. 


304a. .] — Defts,, warehousemen, held 618 

quarters of maize belonging to A., who sold 
200 quarters thereof to W., who sold them to 
pltfs., giving to the latter a delivery order 
which they lodged with defts. Defts. did not 
object to the order, nor did they make any 
acknowledgment to pltfs. of their title : — 
Held : the mere receipt of the delivery order 
by defts. without objection did not estop 
them from denying that pltfs. were the 
owners of the 200 quarters. — Laurie 
Morbwood V. Dudin & Sons, [1926] 1 K. B. 
223 ; 95 L. J. K. B. 191 ; 134 L. T. 309 ; 
42 T. L. R. 149 ; 31 Com. Oas. 96, C. A. 

dnnotatione : — Consd. Wait. & .Tames v. Midland Bank 
31 Com. Oas. 172: He Wait, (1927] 1 Ch. COfi. 

304b. .] — Wait & Jambs v. Midland Bank 

(1926), 31 Com. Cas. 172. 

306. Add, Annotation : — Consd. Lauide More- 
wood V, Dudin, [1926] 1 K, B. 223. 

309. Add. Annotations : — Apid. The Joannis Vatis, 
[1922] P. 92. Refd. The Rosalind (1920). 90 
L. J. P. 126. 

312. Add, Annotations : — Consd, Lake v, Simmons 
(1920), 95 L. J. K. B. 586. Refd. Vandepitte 
V. Prefen*ed Accident Insurance Co. of New 
York, [1933] A. C. 70. 

313. Add. Annotation : — Refd. Lake v, Simmons 
(1926), 95 L. J. K. B. 686. 

317. Add, Annotation : — Refd. Whiteley v. Hilt, 
[1918] 2 K. B. 808. 

318a. .] — Singer & Co., Ltd. v, Foulkes 

(D. E.) & Co., Ltd. (1931), 75 Sol. Jo, 603. 

319a. Completion of work — Goods sent to trades- 
man for work to be done.] — Where goods are 
sent to a tradesman to exercise his skill 
upon them, his duties as bailee do not cease 


PART IV. SECT. 1, SUB-SECT, 1. | 

276 ii. .1-— The law imposes an 

obligation upon a bailee to restore the 
article boiled to the bailor, subject to 
this, that the bailee Is exoused from 
restoring it If bis InablUty to do so is 
due to no want of reasonable care on 
his part. — Paterson v. Miller. 11923] 
V. L. R. 30.— AUS. 


PART IV. SECT. 1, SUB-SECT. 7. 

316 ii. .1 — S. sold certain 

sheep to B. Under the contract of 
sale, on a fixed date, a ooimt Sc pro 
forntd delivery was to be given, & 
such delivery was to be taken only 
upon , payment in cash of the "uU 
amount of the purchase-money « 
not before. Until such payment in 
cash, or until all cheques, etc.. 
in payment were mot Sc satleiJed. the 

15 


sheep wore to remain the sole & abso- 
lute property of S. During the porio<l 
between the pro formd delivery Sl 
payment the sheep wore to bo in charge 
of D. B. sold the sheep though 
payment to S. In aooordance with the 
terms of the contract had not been 
made i—Held : under the terms of 
the contract, S. had a right to im- 
mediate possession of the sheep. — 
S(xnTON V. Bridok & Co.. Ltd. (1919), 
19 N. S. W. L. R. 70.— AUS. 
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as soon as bis work is done. Until the 
parties have shown, either by express words 
or by conduct, that they intend to alter the 
original relationship between them, that 
relationship continues. — ^Mitchell v. Davis 
(1920), 37 T. L. R. 68. 

322. Add. Annotation : — Retd. Whiteley v. Hilt, 
[1918] 2 K. B. 808. 

325. Add. Citation .—119 L. T. 632. 

Add. Annotations : — Consd. Nelst^n Murdoch 
V. Wood (1922), 126 L. T. 715. Retd, Oohen 
V. Roche (1926), 96 L. J. K. B. 945. 

329a. — Alter termination of bailment.] — 

Semble: a bailor cannot maintain trover 
against his bailee until after the term of the 
bailment has expired. — Upftam v. Gotjlstonb 
(1843), 2 L. T. 0. S. 166. 

338a. Loss of goods without negligence — 

Involuntary bailee.] — If involuntary bailees 
of property, without negligence, do something 
which results in the loss of the property by 
the owner thereof, they are not liable for 
conversion. — Elvin & Powell, Ltd. v, 
Plummer Roddis, Ltd. (1933), 50 T. L, R. 
158; 78 Sol. Jo. 48. 

336. Add. Annotations : — Consd. Goldman v. Hill, 
[1919] 1 K. B. 443. Refd. City of Baroda 
(Cargo Owners) v. H^U Line (1926), 42 
T. L. R. 717. 

338. Add. Annotations : — Consd. Goldman v. Hill, 
[1919] 1 K. B. 443. Apld. Betts v. Metro- 
politan Police District Receiver (1932), 48 
T. L. R. 617. Consd. Copper Export Assocn. 
Inc. V. Mersey Docks & Harbour Board (1932), 
48 T. L. R. 542. 

339. Add. Annotation : — Consd* White v. Smith 
(1927), 96 L. J. K. B. 397. 

339a. Right of sale — On non-payment of charges 
— Storage of goods.] — Defte., a firm of ware- 
housemen, received a quantity of furniture 
from pltf. to be stored by them at an agreed 
rental. An express condition of the contract 
stipulated that if the rent or other charges 
due to defts, should be two years in arrear 
dofts., on giving proper notice in the terms 
of the contract to pltf., should be entitled to 
sell the whole or any part of the goods & pay 
themselves out of the proceeds : — Held : 
deftft. were entitled to sell the whole of the 
goods, & it was not unreasonable that they 
should do so, the y had done nothing 
actionable in selling. — Willetts v. Chaplin 
Co. (1923), 39 T. L. R. 222. 

349. Add. Annotations : — Apld. Parkinson v. College 
of Ambulance & Harrison (1924), 40 T. L. R. 


886. Consd. Alexander Rayson, [1936] 1 

K. B. 169. 

348. Add. Annotation Buller & Co. v. 

Brooks, T. J. (1930), 142 L. T. 676. 

350. Add. Annotations : — Consd. Leitch (William) 
& Co. v. Leydon? Barr (A. G.) & Co. v. 
Macgeoghegan (1930), 47 T. L. R. 81. 

367. Add, Annotations : — Apld. The Joannis Vatis, 
[1922] P. 02. Refd. The Rosalind (1920), 90 

L. J. P. 126. 

371. Add. Annotations : — Consd. Oohen v. Roche 
(1926), 95 L. J. K. B. 045. Refd. The 
Arpad, [1934] P. 189. 

372. Add. Annotation : — Refd. The Joannis Vatis 
(1921), 16 Asp. M. L. C. 606. 

Add. Annotations : — Consd. The Rosalind 
(1920), 90 L. J. P. 126. Apld. The Joannis 
Vatis, [1922] P. 92 ; The Zelo, [1922] P. 0. 
Refd. Elliott Steam Tug Co. v. Shipping Con- 
troller, [1922] 1 K. B. 127. 

374a. S. P. Brown v. Hand-in-Hand Fire In- 
surance Society (1896), 11 T. L. B. 538 ; 
39 Sol. Jo. 672. 

374b. With interest from date of loss.] — 

While on hire by the Admlty. a steam trawler 
was sunk through a collision with the R. 
The value of the trawler was agreed between 
the parties, but the Admlty. claimed, os 
bailees in possession, to recover as part of 
their damages interest from the date of the 
loss. The owners of the R. contended that 
interest was only payable from the date when 
the Admlty, paid the value of the trawler to 
her owners : — Held : under the Admlty. rule 
a bailee in possession was entitled ip recover 
from a wrongdoer a complete equivalent of 
the chattel deteriorated or lost, namely, its 
value at the time of the deterioration or loss, 
with interest from that date ; but inasmuch 
as there was an agreement between the parties 
that defts. should pay what the Admlty. had 
to pay to the owners of the trawler, interest 
on the payment only ran from the date of 
payment. — The Rosalind (1920), 90 L. J. P. 
126; 37T. L. R. 116. 

379. Add. Annotations : — ^Apld. The Zelo, [1922] 
P. 9. Refd. Elliott Steam Tug Co. v. Shipping 
Controller, [1922] 1 K. B. 127 ; Wilston S.S. 
Co. V. Andrew Weir (1926), 81 Com. Oas. 111. 

381. Add. Annotation : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 48 T. L. R. 
494. 

382. Add. Annotation : — As to (1) Refd, McAlister 

(or Donoghue) v. Stevenson (193?), 48 

T. L. R. 494. 


PART IV. SECT. 2, SUB-SECT. 1. 

344 V a. .] — Wall v, 

POKTBR, [1930] 3 U. L* R* 343.— CAN. 

854 ill. — ^ Joint fieqligence 

of hijdks third A. entrusted 

bis motor oar to 0. for repairs. While 
the cor was being tested by 0. It came 
Into oollialon wttb a lorry belonging 
to B. In aa action for damages 
brought by A. garnet B*, the Jury 
found that the dnv^ of the lorry baa 
driven at an eyoesalve speed, 8c that 
the driver of the motor car was nogli* 
gent In not keeping a proper ]ook*otit.; 


— tieU : the doctrine of Identification 
of bailor & bailee was not applicable 
in relation to liability for neglCerence. 
Wrllwoop V. Kino (AlkXandbie), 
D., [1921) 2 I. R, 274.—IR. 


864 iv. .1— A bailor is not 

so far identifiod with his bailee as to 
bo prevented from recovering damages 
against a third person with respect to 
injuries to the subjeot-matter of the 
bailment resulting from the negUgence 
of the third person 8c the contributory 
neghgenoe of the bailee.- — ... 
Bsa^jmOi 2 WTW. R. 146 : 4 
B. L. R. 480 ; 24 S. L. R. 366.— CAN. 
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PART IV. SECT. 2, SUB-SECT. 2. 

876 il. Ptooeeds of sale paid to 

fictitious ouiacr,}— The owner of furni- 
ture entniated It to pltf. for storage. 
Pltf. was fraudulently induced to send 
the furniture for sale by deft*, who was 
to account to the owner for it. Deft, 
sold the furniture 8c paid the purchase- 
money to the person who bad lalsely 
represented himself to be the owner 
Held: pltf. could not maintain an 
action against deft, either for, oonver* 
slon or for money had 8t received. — 
Gbacx Bbothbbs, Litp. ^ Lawson 
(1022), 81 C. L. R. ISO.— AUS. 



VoL in.— Bailment. Cases 380a— 898. 


390a. Purchaser — Bailment by seller-— Effect 

of exemptions clause In contract of bailment*] 

— Wlien goods in a warehouse are sold Sc the 
seller gives the buyer a delivery note ad- 
dressed to the warehouseman, which the buyer 
accepts, the buyer becomes assignee of the 
contract between the seller & the warehouse- 
man & is bound by its terms. Where, there- 
fore, the contract between the seller & the 
warehouseman contained a clause exempting 
the latter from liability for negligence causing 
injury to the goods, &: the goods were in fact 


injured while in the warehouse through the 
alleged negligence of the warehouseman ; — 
Held : the warehouseman was entitled to 
rely on the exemptions clause as a defence 
to an action claiming damages for negligence 
brought against him Oy the buyer. — H, M. F, 
Humphrey, Ltd. v. Baxter, Hoare & Co., 
Ltd. (1983), 149 L. T. 603 ; 77 Sol. Jo, 640. 

392. Add. Annotations : — Consd. Brooke v. Bool, 
[1928] 2 K. B. 678. Refd. Pratt r. Patrick, 
[1924] 1 K. B. 488. 


PART IV. SECT. 2, SUB-SECT. 3. (OnM’/[1927TTl). L* 

888 i. Negligence of hirer in use of 383 ii. .] — A bailor Is not 


responsible for the negrllgenoe of his 
b8LUee. — G ibson v. O'Kekney, [1928] 

N. I. 60 .— IR. 
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Cases 4a— 188a. 


English and Empibic Digbst Suphlbment. 


BANKERS AND BANKING. 


Part I. — Constitution and 

Restraint ol transfer — Practice.] — An applica- 
tion under 39 & 40 Geo. 111., c. 36, to restrain 
the Bank from making a transfer without 
making them parties, must be upon notice 
to defts., or on affidavit, as in cases of waste. 
— -A.-G. V, Galk (1802), 6 Ves. 772, n. ; 
aiE.Ii. 1301. 

9 ii^ To foreign trustees.] — Demurrer 

allowed to a bill by the Bank of England for 
an injunction against the action of an exor. 
claiming a transfer of stock. Considering the 
stock as specifically bequeathed (which was 
doubtful) to trustees in France upon special 
trusts, if the exor. cannot maintain the action 
upon the. nature of the bequest, or as having 
assented, the injunction is unnecessary ; 
if he can, upon his title to the stock, to be 
applied as the other property, there is no 
equity. — Bank of England v. Lunn (1809), 
16 Ves. 569 ; 33 E. R. 870. 

23. Add, Annotation : — Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspai)ers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 

88a. Court of Chancery Act, 1841 (c. 5)$ 

s. 4.] — Chamberlain & Speoat v. Wall & 
Lloyd (1920), 160 L. T. Jo. 387. 

56. Add, Annotations : — Dlstd. Hong Kong & 
Shanghai Bank v. Lo Lee Shi, [1928] A. 0. 181. 
Consd. Slingsby v. District Bank, Ltd. (1931), 
47 T. L. R. 587 ; Koch r. Dicks, [1932] 
W. N. 166 ; Broken Hill Proprietary Co. v, 
Latham (1932), 48 T. L. R. 630. 

67. Add. Annotation: — As to (2) Consd. Woollatt 
V. Stanley (1928), 138 L, T. 620. 

1 — Snow v, Leatham (1826), 2 

0. & P. 314 ; 172 E. R. 141, N. P. 

Annotation : — Refd. Slater v. West (1828), 3 C. & P. 325. 

98. Add. Annotation : — Consd. Bailey v. Bailey, 
[1926] Ch, 768. 

106. Ciiaiiona : — For “ 3 L. T. M. C. 84 read 
“ 3 L. J. M. C. 84.” 

107. After this case add : — 

-.] — See, now, Savings Bank Act, 
1920 (c. 12), s. 1, & Savings Bank Act, 1929 
(c. 27), 8. 10, Sched. 

112a. “ Dispute ” — Conflicting claims to deposit — 
Jurisdiction of Registrar ol Friendly Societies.] 

^ — Held : (1) the words ** any person claiming 
to be entitled to any money deposited in such 
savings bank ” in Savings Bank Act, 1844 
(c. 88), s. 14, were not limited to persons 
claiming through a depositor ; (2) a dispute 
between a depositor & a person clair^g 
adversely to him was a dispute within the 
sect. ; (8) the Registrar of Friendly Societies 
now has jurisdiction over disputes between 
rival claimants to a deposit. — B aii^by v, 
Bailey, [im] Oh. 768 ; 95 L. J. Oh. 470; 
185 L. T. 431 ; 42 T. L. R. 502, O. A. 


General Position of Banks. 

112b. Nomination to deposit — InvsOid nomination — 
Recovery of money paid under.]-— P., who 
had money to his credit in the Post Office 
Savings Bank, signed a nomination form by 
which he left the money to deft. The name 
of a witness appeared on the form, but P. 
had not signed the form in his presence as 
required by the regulations. After P.’s 
death, as the form appeared on the face of it 
to be valid, the Postmaster-General paid the 
money to deft. Pltf., having taken out 
letters of administration of P.’s estate, 
claimed the money from deft., as money 
received by him to the use of pltf . : — Held : 
the form was invalid, & the position of deft, 
was the same as if he had received payment 
under a will afterwards held invalid, & pltf. 
was entitled to recover. — Pearman v, Charl- 
ton (1928), 44 T. L. R. 617 ; 72 Sol. Jo. 368. 


Sect. 6a.— MUNIQPAL SAVINGS BANKS, 
112c. Nomination to deposit — Regulations — Power 
of bank to alter.] — A. had a sum of money 
on deposit at a municipal savings bank, 
which he purported to nominate to his two 
daughters under the regulations relating to 
deposits in savings banks. A. died intestate, 
& an application was made by one of his next 
of kin for a declaration that the nomination 
was void, on the ground that there was a 
limit as to nominations by depositors under 
the special Act of the corpn. whose bank it 
was, that, even though by later regulations 
the oo^n. had purported to abandon this 
limitation, such a nomination was ultra vires 
the special Act & void : — Held : regulations 
as to nominations could be made by the corpn. 
under their special Act similar to * those 
indicated in Savings Banks Act, 1887 (c. 40), 
with such modifications, including abolition 
of the maximum, as might be considered 
necessary ; the limit laid down could be 
abolished under these regulations & such 
abolition need not abrogate the whole 
matter, & the nomination by deceased was 
good.— JBe Kimbbb, Vale v. Rookman, 
[1928] Oh. 749 ; 97 L. J. Oh. 480; 139 
L. T. 650 ; 72 Sol. Jo. 645. 


128. Add, AnnoMion Refd. Re Lee Behrens 
& Oo. (1932), 48 T. L. R. 248. 

128a. To act as sole Judicial trustee with 

remuneration.] — A bank may be appointed 
a sole judicial trustee, with remuneration, 
under the sect, dealing with the apx>ointm6nt 
of “ a person ” under Judicial Trustee Act, 
1896 (c. 86). — Re Oohen, Oohbn v, Oohbn 
(1918), 02 Sol. Jo. 682. 


PART I. SECT. 6. 

Ill i. Sairlngs bank hook — Notice of 
1o3s ‘-■Meanino of ** lost ,**] — A rule ,Cf 
tbo Saviuga Back of South Australia 


Which by the Savings Bank Act. 1875, 
has the same force as if inserted tn the 
Act, provides that if a pass-book be 
lost, notice in writing shall forthwith 
be given to the bank Held ? a 
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stolen pass-book Is lost within the 
meaning of the rule. — ^M iohah, « 
Savings Bank or Sotrrn 4 
il9S0l S. A. S. R, 60.— AUS. 
t. Read now “ li2a U** 



VoL m.— Bankets. Cases 156 -831. 


166* AM^ CUaiion : — aub nom* Bai^k of Austral- 
asia* v. Baiuk of Australia^ 12 Jur, 189. 

169. Add. Citation ;--lS Jur* 886. 

166. Add. Annotaiiom ;-*-Refd. Wright r. Morgan, 
[1926J A. C. 788 ; A.-G* v. Goddard (1929), 
98 L. J. K. B. 743 ; Harrods, Ltd. v. Lemon, 
[1931] 2 K. B. 157. 

169. Add. Annotaiiona : — Consd. Atherton v, 
British Insulated & Helsby Cables, [1925] 
1 K. B. 421. Apld. Be City Equitable Eire 
Insce., [1926] Cl^. 407. 

203. Add. AnnotaUon : — Held. Employers* lia- 
bility Assce. V. Sedgwick OoUirw (1926), 96 
L. J. K. B. 1015. 

216a. P. Pry v. Russell (1858), 3 C. B. N. S. 
665 ; 140 E. R. 902 ; stib nom. Pry v. 


Russell, Powis t?. Butler, 27 L. J. C. P. 
153 ; 4 Jur. N. S. 193. 

226. Add. Citation -1 Be G. P. & J. 17. 


Sect. 8. -FOREIGN AND BRITISH OVERSEAS 
BANKS (Vol. III., p. 159). 

For “ See Companies ** read as follows : — 
230a. Credit notes of Russian State Bank — Rights 
of holders.] — Marshall v. Grinbaum (1921), 
37 T. L. R. 913. 

Foreign companies.] — See Companies, Vol. 
X., pp. 1198-1209. 

231. Add. Annotaiiona : — As to (4) Reid. Banque 
Beige V. Hambrouck, [1921] 1 K. B. 321 ; 
Anchor Bonalds^m v. Orossland, [1929] A. C. 
297. 


PART I. SECT. 7. SUB-SECT. 3. 

y i, ,] — R, c. Barnard 

(1925), 44 Can. Ortm. Cob. 137 ; 67 
O. L. R. 397. —CAN, 

y IJ. — — .] — R. V. Smith 

(1925). 44 Can, Grim. Cae. 361 ; 67 
O. L. R. 383.— CAN. 

y ill. .] — R. V, Gough 

(1925). 44 Can. Crlm. Cas. 122 ; 57 
O. L. R. 426.— CAN. 


sg. Qvaliflcation — Bank of Canada.] 
- — Bank of Canada Act, 1934 (Dom.), 
provides, by sect. 10 (2), that the 
permanent directors of the bank shaU 
be selected from diversified occupa- 
tions. By sect. 43, the Governor In 
Council Is directed to moke bye-laws 
with respect to, inter alia. “ the nomina- 
tion of directors ... & what con- 
stitutes suoh nomination ** ; & a bye- 
law made pursuant thereto provided 
that the persons to be declared elected 
should be (a) the two persons receiving 
the two greatest number of votes 
among the candidates whoso chief 
occupation is in primary industry,” 
(b) the two persons receiving the two 
greatest number of votes among the 
candidates whose ** chief oc^oupation Is 
in commerce or manufactmdng,” (c) the 
three persons receiving the greatest & 
two next greatest number of votes 
among the candidates whose ” chief 
occupation is other than in primary 
industry, commerce or manufacturing. ’ 
Deft. W., who was nominated for 
election as a director, was described on 
the list of nominees as an “ accoun- 
tant,” but on the list of shareholders 
his description was ” merchant.” Pltf., 
a shareholder, who allop^jd that W. was 
in fact a moronant & not an accountant, 
&, therefore, that ho could be 
nominatod under category (ft) only, Sc 
who sued for a declaration that he was 
ineligible under (c), obtained a man- 
datory order rohulnng W. to withdraw 
his acoeptonoe of his nomination : — 
Held: the question of W.*s proper 
category was one of fact which could 
be tried properly only at the trial of 
the action « since the evidence but>- 
portlng the order did not establish 
that pltf. was clearly right he could not 
he said to bo entitled to an tojunotlou. 
Sc. on ” the balance of oonvenlenoe ” It 
should bo dissolved. — B ain v. Bank ob’ 
Canada Sc Woodward, {19353 S 
W. W. R. 25 ; 4 D. L. il. 112 ; 50 
B. O. R. 138,— CAN. 


PART I. SECT. 7, SUB-SECT. 4.— B. 

214 ix. — — ^ By administrator to 
nsjcf of /cin.]— C larkson r, McLean 
(1918), 42 O. L. R. 1 ; 18 O. W. N. 
373.— CAN. 

PART I. SECT. 7. SUB-SECT. 4.— <5. 

■a, DiMdenda payable after share- 
holder* s daofi\r— Belong to legatees .] — 
BatBON Vk Bryson (1927), Q, B., 65 
S. 0. 112.— CAN, 


PART I. SECT. 7, SUB-SECT. 5. 

u I, Appointment of interim 

liquidator — Notwi&istanding curator ap- 
pointed.] — Be Home Bank op Canada 
(Ont.), {1923] 4 D. L. R. 891.— CAN. 

X i. Pensions fund sodeiy — Right of 
members to fund.] — Where the merger 
or winding up of a bank constitutes a 
cessation of employment 8c a pensions 
fund society baa been founded In 
accordance with Pension Fund Societies 
Act. R. S. 0., 1906 (c. 123), members, 
ex -members Sc pensioners rank for 
distribution of the funds of the society 
according to the byelaws of the society 
regardless of the gonerol law unless the 
bye-laws make no provision for the 
cose in question. — Re Sooiktb db la 
(U lSSE DE RETRAITE DB LA BaNQUB 

Nation ALE, Trudel v. Lemoine, 
[1925] 4 D. L. R. 97 ; [1925] S. C. R. 
698 ; affd.. {1926] 3 D.L. R. 988.— CAN. 

b (p. 157) i, Bank not properly 

incorporated — Effect upon position of 
sharmoldera.] — Re Home Bank of 
Canada, {1927] 1 D. L. R. 871: 69 
D. L. R. 664 ; 8 O. B. R. 143.— CAN. 

j i, If) party liable as 

surety.] — In the winding up of a bank 
a person liable to the bank as surety 
may set off his personal right against 
the bank as a depositor, where both 
debts exist at the time of the winding 
up. — C:Jlabkson V. Robinet, [1925] 4 
D. L. R. 778 ; varying, 26 O. W. N. 
460.— CAN. 


j li, Debt to party liable as 

partner.] — A partner, with his co- 
partner. was sued by the liquidators 
of an Insolvent hank for a partner- 
ship debt, for which ho had pledged his 
Individual deposit In the bank : — Held : 
he was entitled to have his separate 
deposit applied, either as a set-off 
in the action, or against the partnership 
debt. — Clarkson v. Smith & Gold- 
berg, [1926) 1 D. L. R. 609; 58 
O. L. R. 241.— CAN. 

I jil. .1 — Clarkson & Home 

Bank op Canada v. Lanoabier(1927), 
38 B. 0. R. 217.— CAN. 


223 i. Liability to contribuie — Trus- 
tee.] — Held: not personally liable, as 
the will was sutSoiently ” named ” in 
the books of the bank in connection 
with the actual holding. — Re Home 
Bank op Canada, National Trust 
Oo.*fi Case (1926), 57 O. L. R, 27 ; 6 
0. B. R, 644 ; affg. 5 O. B. R. 318.— 
CAN. 


sb. Action by bank — Security for 
costs.] — Order mode. — H ome Bank v. 
Hamona Farmers Assoon., {19271 1 
W. W. R. 528 ; 21 Sask. L. R. 420.— 

CAN. 


PART I. SECT, 10, SUB-SECT. 1. 

a (p. 169) I. .J-CtTN- 

NiNGHAM V. Northern Baniono Co., 

Ltd*, [1928] N. I. 112*— m* 
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so. Right to give consent for adding 
bank as party.] — A local manager of 
a bank has authority to give the con- 
sent in writing required . by Rules of 
Ot., r. 41, for the adding of a pltf. — 
KuaoH V. Peat, [1922] 2 W. W. R. 174; 
6.3 D. L. R. 408 ; 15 Sask. L. R. 324.— 
CAN. 

1 (p. 160) i. .1— The local 

manager of a bank. In answer to the 
inquiry of a customer, informed him 
that a cheque held by him was good. Sc 
the customer indorsed the cheque Sc 
left it with the manager to be applied 
against his debt to the hank, relying 
on such assurance, permitted his 
position aa against the maker of the 
cheque to be altered to his prejudice. 
On the failure of the maker to provide 
funds to meet the cheque : — Held : the 
bank was estopped from denying that 
the customer paid in the amount re- 
presented by the cheque. — Banque 
d’Hoohelaga V. Brunet, [1925] 2 
W. W. R. 447.— CAN. 

f (p. 160) U. .1— The 

acceptance of a cheque by a local bank 
manager is binding on the bank, 
although at the time the drawer has 
insufiiclont funds to meet It. — Leduo 
V. La Banque D’Houhelaga, [1926] 1 
D. L. R. 433 ; [1926] 8. O. R. 76.— 
CAN, 


235 lii. Liability of hank .] — 

H.. a branch inanairar of deft, bank, 
suggested to pltf. that some part of 
pltf.’s moneys on deposit with the bank 
should be invested, stating that an 
investment could be found which would 
return interest at 8 per cent. For the 
pmrpose of such an investment, pltf. 
handed to R. two cheques, one pay- 
able to cash on hearer, Sc the other 
payable to self or hearer Sc indorsed by 
pltC. R. used the money for hia own 
purposes. Pltf. sought to recover the 
amount from the bank. This ct. found 


on the evidence : that pltf. believed, 
Sc R. intended him to believe, that R., 
in making the proposal, was acting 
as agent of the bank: that pltf, 
believed he was placing ids money at 
the disposal of the bank. Sc R. was fully 
aware of this ; that tinrestrftited tlia- 
cretion was oommittod t>y pltf. to R. 
as to the nature of the Investment ; — 
Held : the hank was not liable. Tn this 
iTansaction R. was not doing something 
of a kind that, os agent of the hank, he 
was authorised to dt), in the sense that 
such a transaction would fall vithin the 

f oneral scope of his eraplojmient.— - 
toTAL Bank of Canada v. Mack. 
[1932] S. C. R. iS8 ; 1 V. L. II. 753.— 
CAN, 


236 iv. .1 — ‘The manager of 

a local branch of deft, bank suggested 
an investment to pltf. who had an 
account In the savings bank dept. 
Pltf. signed a cheque payable to cash 
on bearer for the amount required Sc 
gave it to the manager to oomplete the 



Cases 287— 276a. English and Empire Digest Supplement. 


237, Add. Annotalion : — Hefd, Sutters v, Briggs, 
[1922] 1 A. C. 1. 

239, Add. Annotations: — As to (2) Apld. Kleia- 
wort. Sons & Co. v. Associated Automatic 
Machine Corpn., Ltd. (1932), 77 Sol, Jo, 12. 
Retd. Kreditbank Cassel G.m.b.H, v. Schen- 
kers, [1927] 1 K. B. 826. Generally, Retd. 


Reckitt V. Barnett, Pembroke & Slater. 
[1928] 2 K. B. 244. 

247. Add. Annoiaiion : — Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 

263. Add. Annotation : — Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


Part II. — Business of Banking. 

264. Add. Citation : — sub nom. Bank of Axtstba- 274. Add. Annotation : — Consd. Re Farrow’s Bank, 


LASiA V. Bank op Australia, 12 Jur. 189. 

270a. Cheque presented after business hours — 
Right of bank to deal with cheque.] — Pltf. 
had an account with defts.’ branch, the 
closing hour of which was 3 p.m. Pltf. 
drew a cheque in favour of W., & handed it 
to W.* at such an hour that it was impossible 
for him to present it for payment before 
3 p.m. He did, in fact, present it for pay- 
ment shortly after 3 o’clock, & received 
payment. Later in the day pltf. decided to 
stop payment of the cheque, & sent his son 
to the bank at the hour of opening on the 
following morning, but he then found that 
the money had already been paid ! — Held : 
a bank is entitled to deal with a cheque 
within a reasonable business margin after 
their advertised time of closing, & in cashing 
the cheque dofts. had acted within their 
rights. — Baines v. National Provincial 
Bank, Ltd. (1927), 96 L. J. K. B. 803 ; 
137 L. T. 631 ; 32 Com. Cas. 216. 

272. Add. Annotations : — Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. London Joint Stock Bank v. Macmillan 
& Arthur, [1918] A. C. 777. 


[1923] 1 Oh. 41. 

274a. Bank stopping payment before final 

clearance of cheque received for collection.] — 
Re Farrow’s Bank, Ltd., No. 479a, post. 

275. Add. Annotation : — Refd. Garrard v. James, 
[1925] Ch. 616. 

276. Add. Annotation : — Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

276a. At branch where account 

kept.] — In the absence of special agreement, 
it is an implied term of the contract between 
a bank & its customer that the promise of 
the bank to repay a balance is a promise 
to repay it at the branch of the bank where 
the accoimt is kept & not till after demand 
at that branch. The obligation of the bank 
is local, although after local demand & refusal 
to pay the bank is liable to be sued wherever 
it can be served. When local demand must 
be met by payment in a foreign currency 
the remedy available in an English ct, for 
refusal to pay is a cause of action in damages 
for breach of contract & not for debt. — 
Richardson v. Richardson, fl927] P. 228 ; 
96 L. J. P. 125 ; 137 L. T. 492 ; 43 T. L. R. 
631 i 71 Sol. Jo. 695. 


invoetment, when he approved of It. 
Some time later the manager told pltf. 
that the investment was unsatisfactory 
& that the money was still In the bank. 
About two months after ho was given 
the cheque the manager paid It Into 
his own account to cover shortages for 
money he had taken from the bank. 
In an action to recover the amount of 
the cheque from the bank : — Held : 
the bank cannot take advantage of its 
own manager’s improper use of the 
cheque to make good his thefts from 
It, Sc pltf. was entitled to ^dgmont. 
— McDonald v. Koyal Bank of 
Canada (1929), 41 B. O. R. 450.~-CAN. 

245 i. (Hiaranteeing repayment of 
loan — Made hy third party to customer.] 
— Held : not within the ostensible 
authority of a local branch manager 
of a bonk. — Stevkns v. Mbrohanto 
Bank op Canada, (1920) 1 W. W. R. 
62 ; 49 D. L. R. 528 ; 30 Man. L. R. 
46.— 4: AN. 

248 II. Delivery up of keys to 

purchaser from customer y^hout getting 
cAevwe.]— 't*ltf, sold his business & 
agreed to assign to the purchasers the 
lease of the promises upon which the 
business was carried on. Pltf. sent 
the k^e of the premises to deft. C., 
manager of a branoh of deft, bank, in 
a letter, in which he requested C. to 
hand the keys to W., oho of the 
purchasers, upon receiving from W. a 
cheque for a named sum. C., without 
getting the cheque, gave up the keys 
to the landlord of the premises, who 
handed them to W, : — Held: (1) C. 
hod failed to carry out the terms of 


his instructions ; (2) the keys were 

sent to C. in his capacity as manager, 
& the transaction was within tbe scope 
of his authority os such ; (3) the onus 
of proving damage was on pltf., & 
he had not satisfied it.— Gabber v. 
Union Bank of Canada (1919), 
46 O, L. R. 129 ; 17 O. W. N. 16.— CAN. 

26011 a. .]— As the 

terms of Mercantile Law (Scotland) 
Amendment Act, 1866 (c. 60), s, 6, 
are unequivocal h unambi^oua, they 
cannot be construed as renting only 
to the case where the representations 
are founded on os the basis of a sub- 
stantive action, but must equally 
apply where they are founded on 
In defence. — Union Bank op Scot- 
land V. Taylor, [1925] 8. C. 835. — 
SCOT. 

sd. Agreeing to forward hankers 
draft.] — Held : as the promise by the 
acting manager to forward the draft 
was a voluntary aot without remunera- 
tion & not part of his duty as an officer 
of the bank, the bank was not liable 
for his failure in performing It. — 
Maxwell v. Union Bank op Canada, 
[1922] 1 W. VS^. R. 7 ; 69 D. L. H. 130 
—CAN. 

PART II. SECT. 1, SUB-SECT. 2. 

b 1. .) — Brandon v. Bank op 

MoNTKBAli, [1926] 4 D. L. R. 182 ; 59 
O. L. R. 268.— CAN. 

276 va. .h-A de- 

posit of money In a bank to meet a 
draft is not payment of the draft. The 
money so deposited must be appro- 

20 


priated by the depositor thereof to the 
draft. Where the bank is authorised 
so to appropriate the money it acts in 
doing 80 as agent of the depositor, &, 
if it fails to carry out its duties as such 
agent, the loss falls on its principal, 
ft is possible for a bank while acting 
as agent of tbe drawer of a draft for 
the purpose of collecting it to act also 
as agent of the drawee in appropriating 
the money. — Brantford Cordage Co. 

V. Milne, [1926] 1 D. L. R. 862 ; [1925] 
1 W. W. K. 911 ; 35 Man. L. R. 17 ; 
affg., [1925] 1 D. L. R. 92; [1925] 1 

W. W. R. 442.— CAN. 

276 vii. In Canadian paper 

in American hank — In what currency 
payable by bank.] — Held : pltf.’s de- 
posits created merely the relation of 
debtor & creditor, & the bank’s obliga- 
tion under that relationship was to 
repay the exact amount of money 
which was received on deposit. 
Whether amounts of deposits repayable 
in Canadian or American currency 
discussed. — ^Sheppard v. First Inter- 
national Bank op Sweet Grass, 
[1924] 1 D. L. R. 682 ; 1 W. W. R. 
290.— CAN. 

275viii. Chegue delivered 

to bank to be cashed.]— The fact that 
the holder of a cheque delivers It to a 
bank to be cashed does not constitute 
a deposit nor render the bank his 
dehto^ & the bank has no right to 
set oil against the proceeds of the 
cheque a debt owing to it by the 
bolder. — Rotxel v. 'Royal Bank op 
Canada, [19181 2 W. W. E. 791 ; 11 
Bask. L. R. 218.— ;CAN. 



VoL 111. — ^Bankers. Cases 277— 292a, 


277. Add, Annotation : — Hefd. Halliwell v, Ven- 
ables (1930), 99 L. J. K. B. 363. 

277a« Duration — Notice to close & transfer 

account — ^No notice to transferee.] — Judg- 
' ment debtors instructed their bank to transfer 
their account to the account of another body 
which had diplomatic privilege <fe to close their 
account, & that transaction was then entered 
in the books of the bank, but before any 
notice of or acquiescence in the transfer by the 
proposed transferees the judgment creditor 
served a garnishee order niat on the bank 
attaching the judgment debtors* account : — 
Held: (1) after the bank received notice to 
close & transfer the account, & the appro- 
priate book entries had been made, but no 
notice of the transfer had been given to the 
proposed transferees, the relation of banker 
& customer still existed ; (2) the judgment 
debtors had power to revoke the direction 
to close &; transfer their account at the time 
when the garnishee order was served ; (3) at 
the time the garnishee order was served it 
operated in law as a revocation of the direction 
to transfer the account so long as no notice 
of or acquiescence in the transfer had been 
received by the proposed transferee. — 
Eekstin V. Sbvero Sibirsko Gosudab- 

STVBRNNOB AKCIONERNOB ObSOHBSTRO 

Komsevbrpcttj & Bank of Russian 
Trade, [1933] 1 K. B. 47 ; 102 L. J. K. B. 
1C ; 147 L. T. 231 ; 48 T. L, R. 578 ; 76 
Sol. Jo. 494, C. A, 

277b. Order to transfer account — No notice to 
transferee.] — Rekstin v , Seveeio Sibirsko 
Gosudarstvernnoe Akoionbrnoe Obs- 

CHBSTBO KoMSBVERPUTJ & BANK OF 

Russian Trade, No. 277a, ante, 

281. Add, Annotation: — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 

282. Add, Annotations : — ^Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [192CJ 1 K. B. 328. Refd. Admiralty 
Comrs. V, National Provincial & Union Bank 
of England (1922), 127 L. T. 462; Jones v. 
Waring & Gillow, [1926] A. G. 670. 

282a. Account opened In assumed name — Payment 
In of cheque obtained by duress — Payment out 
on forged cheques — Action by party whose 
name assumed.] — Pltf. brought an action 
against deft, bank for £126,000, money had 
& received by defts. to his use. Pltf. *8 case 
was that an account was opened in his name 
at a branch of deft, bank by some one other 
than himself, that a cheque for £160,000 
payable to bis order was paid into the account, 
& that on the following day a forged cheque, 
purporting to be drawn by pltf., for £130,000 
was cashed by one H., the balance being 
afterwards withdrawn by H., by means of 
other forged cheques. Defts. alleged that 
the cheque for £150,000 was obtained by a 
blackmailing conspiracy from one A., who 
wfp discovered by one N. with pltf.*s wife 
in compromising circumstances, dc that the 
proceeds were shared between the con- 
spirators, whom defts. alleged to include, 
among others, pltf., pltf**s wife, & H. dc N. 
Pltf. d5 his wife denied that they took part 


in any conspiracy, & pltf. said that, when he 
heard of the relations between his wife dfc A., 
he instructed H., who represented himself to 
be a Bolr., to take divorce proceedings, dc 
that, when the smn of £25,000 was handed 
to him by H., he, pltf., passed the amount 
on to his wife & said that he would have 
nothing more to do with her, & that he 
learned later that A. had paid £160,000. It 
was to recover the difference between these 
two amounts that the action was brought. 
The jury found that there was a conspiracy 
to get money from A. by catching him with 
pltf. *8 wife, but that pltf. dc his wife were not 
parties to the conspiracy, that A. was in- 
duced to part with the money through fear, 
& that his parting with it was not free & 
voluntary ; — Held : pltf. never got the pro- 
perty in the cheque for £150,000 & could 
not sue in conversion, & he had no right to 
sue in contract because the dealings with 
deft, bank were not on his behalf, & therefore 
he had no title to the cheque, & the action 
failed. — Robinson v. Midland Bank, Ltd. 
(1925), 41 T. L. R. 402 ; 69 Sol. Jo. 428, 
792, O. A. 

Effect of mere book entries.] — In 

dealings between banker & customer, where 
it is sought to treat a mere book entry as 
a payment, some other circumstances must 
be present & relied upon to enable the 
customer in whose favour it is made to 
succeed, either some express previous 
authority to pay, or a communication of the 
making of the entry to the customer d: an 
acting upon it by him ; there must be, in 
effect, both a payment by one party & a 
receipt by the other, or an alteration in the 
position of the customer in whose favour 
the book entry was made. — Bbitish Sc 
North EtJRDPBA.N Bank, Ltd. v . Zalzstein, 
[1927] 2 K. B. 92 ; 96 L J. K. B. 539 ; 137 
L. T. 127 ; 43 T. L. R. 299. 

289a. Bills speolffoally appropriated to one 

account — Payment of proceeds to other 
account.] — A banker who has agreed with a 
customer to open two accounts in his name, 
& who holds bills which the customer has 
specifically appropriated to one account, is 
not entitled, without the customer’s consent, 
to transfer the proceeds of such bills to the 
other account. — Gbbenhalgh (W. P.) & 
Sons v. Union Bank op Manchester, [1924] 
2 K. B. 153 ; 93 L. J. K. B. 844 ; 131 L. T. 637. 

292. Add, Annotations : — Refd. Taxation Comrs. v. 
English, Scottish d& Australian Bank, [1920] 
A. O. 683 ; Savory (E. B.) & Co. v, Lloyds 
Bank, Ltd. (1933), 48 T. L. R. 344. 

292a. .] — (1) The word “ cus- 

tomer ” in Bills of Exchange Act, 1909 
(No. 27 of 1909, Commonwealth), s. 88 (1), 
which is in the same terms as the above sect, 
signifies a relationship in which duration is 
not of the essence, Sc includes a person who 
hsis opened an accoimt on the day before 
paying^in a cheque to which he hm no title. 

(2) The negligence referred to in the sub- 
sect. is negligence in collecting the cheque, 
not in opening the account. The test is 


284 li, - — Moneys held to manager*B 

oym account.] — Blsnrborn v. Royal 
Bank (1929), 60 N. S. R. 888.— CAN. 

289 IL — .] — ^In the absence 


of any special contract to keep a 
onstomer^s acoonntB separate a bank 
may combine his accounts in different 
departments of the hank for the pur- 
pose of meeting his indebtedness to 

21 


he bank without notif>'lng Mm or 
btalnlng his consent thereto. — W al- 
iNBER V. Imperial Bank of Canada, 
19253 4D.L.R.890; [19261 3 W.W. R. 
09.— CAN. 



Cases 292ar-804. English and Empibe Digest Supplement. 


whether the paving in of any given cheque, 
coupled with the circumstances antecedent 
& present, was so out of the ordinary course 
that it ought to have aroused doubt in the 
banker's mind, & caused him to make 
inquiries. The standard of care required 
is that derived from the practice of bankers. 
— Taxation Oomjis. u. English, Scottish & 
AuSTTtAiAAN Bank [1920] A. C. 683 ; 

L. J. P. 0. 181 ; 123 L. T* 34 j 36 T. L. R. 
305, P. 0. 

Annotations : — As to (1) Refd. Savory &: Co. v. Lloyds Bank. 
Ltd. (1932). 48 T. L. R. 344. As to (2) Apld. Hampstead 
Grdns. V. Barclays Bonk (1923). 39 T. L. R. 229. Consd. 
Anohteroni v. Midland Bank, [1928] 2 K. B. 294. Apld. 
Lloyds Bank v. Cliarterod Bank of India, Australia & 
China, [19291 1 K. B. 40. Consd. Hlingsby u. Westminster 
Bank, Ltd., [19311 1 K. B. 17,3. Refd. Underwood v. Bank 
of Liverpool, Same Barclay's Bank, [1924] 1 K. B. 776 ; 
London 6c Montrose Sliipbiilldtnj? & Repairing Co. w. 
Barclays Bank (1925), 31 Com. Gas. 67 ; Lloyds Bank, 
Ltd. V, Savory & Co. (1932), 49 T. L. R. 116. 

292b. — — Another bank for whom cheque 
collected — Bills of Exchange Act, 1882 (o. 61), 
s. 82.] — (1) The word “customer" in the 
above sect, applies to another bank for whom 
the bank, which relies on the protection of 
the sect., collects a cheque. 

(2) The words “receives payment " in the 
sect, apply to a bank which receives payment 
as a collecting bank. — Importers Co. v. 
Westminster Bank, [1927] 2 K. B. 297 ; 
96 L. J. K. B. 919; 137 L. T. 693; 43 
T, L. R. 639 ; 32 Com. Cas. 369, C. A. 

293. Add, Citation .-—88 L. J. K. B. 65. 

Add, Annotaiiom : — Consd. Auchteroniv. Mid- ' 
land Bank, [1928] 2 K. B. 294 ; Greenwood 
V, Martins Bank, Ltd. (1931), 47 T. L. R. 
607 ; Slingsby v. District Bank, Ltd. (1931), 
48 T. L. R. 114. Mentd. Joachimson v, 
Swiss Bank Corpn., [1921] 3 K. B. 110 ; 
Re Polemis & Furness, Withy, [1921] 3 K. B. 
660 ; Jones v. Waring &> Gillow, [1926] A. O. 
670. 

298a. Remittance sent abroad on request — Obliga- 
tion of bank.] — Pltfs., customers of defts., 
bankers in London, instructed them to 
transmit money to a person in Rumania, 
& defts. sent a cheque by registered posp 
to him personally. The cheque never 
reached him, but someone apparently put 
on it a forged indorsement of his name, & 
it was eventually cleared through a bank in 
Poland, & defts. debited pltfs. with the 
amount. In an action for negligence pltfs. 
alleged that defts. should have sent the 


293 i. Dtauring ch.eQue — Customer's 
duly to bank ,] — A customer of a bank 
owes a duty to the bank in drawing 
cheques to take reasonable & ordinary 
preoautlons against the amount of the 
cheque being raised by forgery. Sc if 
as the natural Sc probable result of the 
neglect of those preoautlons the amount 
is eo inereased the customer must bear 
the loss as between himself Sc the bank. 
The duty of a customer to dmw up his 
cheque without negligence is the same 
with respect to a cheque on a savings 
account as in the case of a cheque 
on a current account.-— Will e. Ba,nk 
OF Montrbal, [19311 2 W. W. R. 864 ; 
.3 D, L, R. 626,— CAN. 

sd. Unauthorised xeithdreewaJ of sum 
from aceount by manaffer-~-Onna of proof 
of repayment,] — F., a local branch bank 
manager, took without authority 
certain sums from S.'s account In the 
bank. S. having died, his exors. sued 
the bank & F. to recover these sums 
Held : on the evidence, defts. had not 


cheque by a letter which wajs insrured in 
addition to being registered j — Held : as the 
loss of a cheque was a rare occurrence, & 
as the standard of defts.' duty should not 
be measured by a consideration of all the 
precautions which subsequent events might 
suggest, the action failed. — OSB Gbsell- 
SCHAPT, BTC. V, JEWISH COLONIAL TBUST 
(1927), 43 T. L. R. 398. 

I 298b. Bank instructed to transfer sum to second 
bank — To be held to credit of third— Third 
non-existent — Claim for return by customer 
of first bank.] — In June, 1918, pltf., who 
was then a banker in Odessa, had a large 
credit with a Swiss bank at Basle Sc be 
instructed that bank to transfer to defts., 
who were an English bank, £18,044 to be 
held by defts. to the credit of a bank in 
Petrograd. On hearing from the Basle bank 
defts. credited the money to the Petrograd 
bank in their books on account of pltf., 
Sc they notified the Petrograd bank, but 
their communication was returned Sc there 
was no evidence that it was ever received 
by the Petrogi*ad bank. About 1930 pltf. 
became aware that the money was still with 
defts. Sc he claimed a declaration that they 
held it as trustees for him : — Held : the only 
arty who were defts.’ customers were the 
wiss bank. Sc as there was no contract 
between pltf. Sc defts. the action failed. — 
Aschkbnasy V. Midland Bank, Ltd. (1934), 
51 T. L. R. 34 ; 78 Sol. Jo. 783, C. A. 

300. Add. AnnotcUiona : — Apld. London Provincial 
Sc South Western Bank v, Buszard (1918), 
35 T. L. R. 142. Refd. Brown v. Swan (1921 ), 
37 T. L. B. 787. 

801. Add, Annotations : — Consd. Brown v. Swan 
(1921), 37 T. L. R. 787. Refd. Calico 
Printers’ Assocn., Ltd. v, Barclays Bank 
(1931), 145 L. T. 51 ; Savory Sc Co. v. Lloyds 
Bank, Ltd. (1932), 48 T. L. R. 344. 

302. Add. Annotations : — Refd. Republica de Guate- 
mala V. Nunez, [1927] 1 K. B. 669 ; Richard- 
son V, Richardson, [1927] P. 228. 

803. Add, Citation : — 63 Sol. Jo. 246. 

304. Add. Annotations: — Consd. Elliott v. Bax- 
Ironside, [1925] 2 K, B. 301. Refd. Klmber 
Coal Co. v. Stone Sc Rolfe, [1926] A. C. 414; 
Kettle V. Dunster Sc Wakefield (1927), 43 


T. L. R. 770. 


acquitted themselves of the onus of 
establishing repayment. Sc pltfs. were 
entitled to recover. — Stewart v. 
Royal Bank of Canada & Fraser, 
[19301 S. C. R. 644 : 4 D. L. R. 694 ; 
revg., (19301 2 D. L. R. 617 ; 1 M. P. R. 
302.— CAN. 

PART IL SECT. 1, SUB-SECT. 8.— A. 

sot li. — ,3 — r For certain 

limited purposes a branch bank may be 
treated as a separate organisation, but 
for all purposes of liability a bank is 
a unit & in^ visible. — White v. Rotal 
Bank op Canada, [1923] 4 B. L. B. 
1206 ; 63 O. L. R. 543.— CAN, 
fa. Forwarding to another hranoh 
documents for collection — ^iVeaZtoenoe.3— 
Where a branch oflSoe of a bank, in 
the usual course of banking business 
for reward, sends to another office of 
the bank for ooUeotioa on behalf of 
a customer negotiable documents of 
debts, such as pfuldcipatton certificates 
issued by the Canadian Wheat Board, 

22 


which, having been indorsed by the 
producer, are. In effect, mode payable 
to bearer on surrender thereof. Sc whose 
terms deny responsibility In the Wheat 
Board with respect to Indorsements, Sc, 
falling to receive a return letter of 
acknowledgment, the sending office 
makes no inquiry of the receiving 
office as to the safety of the documents 
until after the lapse of six weeks, it 
Is guilty of nogli^noe. The bank is 
still more gruilty of negligence, when, 
having made the belated inquiry Sc 
learned that the documents have not 
been received at the other office It 
fails to take Immediate steps In the 

a uiokest manner available to warn 
tie debtor liable under the documents 
of the loss thereof, Sc thus stop pay- 
ment to any unauthorised person.— 
Nklson V. Union Bank op Canada, 
(19231 8 W. W. B. 1830.— CAN. 

808 L — — GakbiocH 

Canadian Bank op Commerob 
W. W. B. 186.— CAN. 
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806. Adid. AnnoiaUon: — Ckinsd. OaKoo Printers* 
Assoon., Ltd. v. Barclays Bank (1931), 145 
L. T. 61. 

810. Add» Annotaiions : — ^Refd. Joacbimson t?. 
Swiss Bank Corpn., [1921] 8 K. B. 110. 
Mentd. Me GKinsbourg, Ex p» Trustee, [1919] 
B, & 0. B. 99. 

811. Add. Annotation : — Consd. Eekstin v. Kom- 
sererputj Bureau (Bank for Bussian Trade, 
Ltd.) (1932), 48 T. L. R. 678. 

812. Add. Annotation : — Generally, Refd. Earle v, 
Hemsworth B. D. 0. (1928), 140 L. T. 69. 
After this case add, See Law of Property 
Act, 1925 (c. 20), 8. 130 (1). 

817. Add, Annotations : — As to (1) Consd, Bekstin 
V, Severe Sibirsko Gosudarstvemnoe Ak» 
cionemoe Olschestro Komseverputj & Bank 
for Bussian Trade, Ltd., [1933] 1 K. B. 47. 
Refd. Joach&son v, Swiss Bank Corpn., 
[1921 ] 3 K, B. 110. Generally, Refd. Bichard- 
son V, Richardson, [1927] P. 228 ; Plunkett 
V, Barclays Bank, Ltd., [1936] 1 AH E. R. 
653. 

321a. Operation as revocation of direction to 

transfer account — Before notice to transferee. 

— Rekstin V, Severo Sibirsko Gosijdar- 
8TVERNNOB AKCIONEKNOE ObSCHESTVO KoM- 

SEVERPUTJ (Bureau) & Bank fob Russian 
Trade, Ltd., No. 277a, ante. 

321b. Client account of solicitor.] — In com- 

pliance with Solicitors Act, 1983 (c. 24), & 
Rules, pltf., a solr., opened a client account at 
a branch of defts.’ bank. Money received 
from a client, to be applied in payment of 
rent & costs payable by the client to a third 
party, was paid into that account, & a cheque 
was duly drawn by pltf. on that account, & 
sent to the solr. acting for the third party. 
Before that cheque was presented a garnishee 
order nisi was served on the bank in respect 
of debts owing or accruing due from the bank 
to pltf. When the cheque was presented the 
bank marked it “ Refer to drawer,’* & re- 
turned it unpaid : — Held : (1) money stand- 
ing to the credit of the client account was a 
debt owing from the bank to pltf., in whose 
name the account was opened, & the garnishee 
order nisi bound that debt in the hands of 
the bank. The bank was, therefore, justified 
in returning the cheque uimaid ; (2) in the 
circumstances, the words “ Refer to drawer ” 
marked on the cheque were not libellous. — 
PuuNKETi’ V, Barclays Bank, Ltd., [1936] 
2 K. B. 107 ; [1930] 1 All E. R. 653 ; 105 
L. J. K, B. 379 ; 154 L. T. 465 ; 52 T. L. R. 
363 ; 80 Sol. Jo. 225. 


830. Add. Citation 40 L. T. 404. 

331. Add. Annotation: — Refd. Jones v. Waring & 
Gillow, [1926] A. 0. 670. 

I 332. Add, Annotations : — Consd. Rekstin v, Kom- 
severputj Bureau (Bank for Russian Trade, 
Ltd.) (1932), 48 T. L. R. 578. Refd. British 
American Continental Bank v, British Bank 
for Foreign Trade, [1926] 1 K, B. 328 ; Jones 
v. Waring & Gillow, [1926] A. 0. 670. 

833. Add, Annotations : — Consd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328 ; Jones v. Waring 
& Gillow, [1926] A. 0. 670. Refd. Gowers v, 
Lloyds Sc National I'rovincial Foreign Ba.nk, 
Ltd., [1937] 3 All E. K. 55. 

333a. Payment into account under belief that 

customer alive — Liability to refund.] — Where 
money has been paid inbe the current account 
of the customer of a bank under a mistake of 
fact, such os the belief that the customer is 
still alive & entitled to the money, the money 
can be recovered back from the bank without 
joining the customer’s legal personal repre- 
sentatives as defts. to the action. — Ad- 
miralty Combs, v. National Provincial & 
Union Bank of England, Ltd. (1922), 127 
L. T. 462; 38 T. L. R. 492 ; 60 Sol. Jo. 422. 

833b. Pension paid to bank on forged certlflcaie 
given to bank.] — (>., a retired ollicer in the 
colonial customs service Sc in receipt of a 
pension, from 1916 to 1926 collected his 
pension from deft, bank, with which he had 
an account, coming to the bank in person. 
In 1926 G. changed his plaoe of residence & 
thereafter collected bis pension by post 
through deft, bank by means of receipt foims 
sent direct to him by pltfs. The receipt form 
included a certificate that the pensioner was 
still alive. G. died in 1929 & from then up 
to 1935, when his widow died, the pension 
was collected by means of ‘forged receipt 
forms, the certificabis being duly hlJed up by 
an alleged medical practitione^r. The certi- 
ficate might be signed by the bank or by a 
person of certain namcid cat^ories including 
medical practitioners. Pltfs., the Crown 
agents for the Colonies, then sued to recover 
from deft, bank the amomit so paid since 
1929 : — Held : the certificate not being signed 
by the bank it did not a.niount to a warranty 
by the bank that G. was still alive, & the 
bank was, in the circumstances, entitled to 
rely upon the cuirtificate as being true. The 
amount paid as pension was therefore not re- 
coverable. — Gowers v, Lloyds Sc National 
Provincial Foreign Bank, Ltd., [1937] 3 


PART n, SECT. 1, SUB-SECT. 4. 

317 ix a. .] — Moneys 

in a joint bankinur aooonnt to tbe 
credit of tbe judgment debtor & another 

J )er8on may be garnished by the 
Udgment creditor, — Empibk fbjbti- 
LIZKR8, Ltd. V. Cioci, 11934J 4 D, L. B, 
804.— CAN. 

817 xi. . 3— Moneys de- 

posited by a judgment debtor in the 
State Savings Bank of Victoria may 
be attached by garnishee proceedings. 
Serviee of the garnishee order nisi on 
the bank is a suiQfloient denmnd to 
satisfy any right which the bank may 
have to receive a demand for payment 
as a condltloxM>recedent to Itsliabiiity. 
— Chubb v. Embbt, tl9S3] V. L. E. 
126 ; Argus L. R. 182.— AUS. 

317 xil. — — Money on deposit wiffi 
branch of local battk.}— Money 


on deposit with an English branch of a 
local bank does not constitute a debt 
recoverable within the jurisdiction, & 
Is, therefore, not liable to bo attached 
by proceedings under Part XX. of 
Common Law Procedure Act, 1899. — 
Mblvuxe Island. I/td. v, Richards 
(1933), 30 N. S. W. W. N. 41.— AUS. 

S17xiil. Account in trade name.) 

— Where an individual keeps his bank 
acooimt under a trade name Sc Is sued 
8c his banker Is garnisheed, it is for the 
bankers to satisfy themselves that the 
judgment debtor named is the person 
keeping such account, 8c if satisfied 
beyond reasonable doubt that the right 
fund is being garnisheed to pay it 
Into ot. — Smith v, Gautschb, [1917] 
2 W, W. R. 226 ; 28 B. C. R. 466.— 
CAN. 

817 3dv. — — Bankino company in 
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liquidation — declaration of dividend by 
liguidcUor ,] — An order had been made 
for the winding up of a banking co. & 
for the appointment of a liquidator. 
At the date of the order a customer of 
the bonk had moneys standing to his 
credit in its books. In the coiu’se of 
the liquidation the liquidator 
notice of his intention to pay a divi- 
dend of 5s. in the £ : ~Hcld : even 
assuming that the notice givoii by the 
Uquidator amounted to the declaration 
of a dividend, the declaration did not 
create a “ debt owing or accruing ’’ 
to the customer by or from the banking 
CO. so as to be attachable by a judg- 
ment creditor of the customer in gar- 
nishee proceedings, under the Justices 
Act, 1928 , 8. 126, against the hanking 
oo.— National , Bank , of Austi^- 
LASiA, Ltd. V, Norris, [1932] V. L. R. 
486 ; Argus L. R. 423.— AUS. 



Cases 883b — 881a. Enoiish ANt) Empire Dioest Suppiement. 


All E, B. 55 ; 156 L, T. 581 ; 53 T* L. B. 
713. 

834-. >I<W. Annotaiiona : — ConsdU Ee Hodgson’s 
Trusts, Public Trustee v, Milne, [1919] 2 Ch. 
189. Re^ld. Bradford Old Bank v. Sutcliffe 
(1918), 88 L. J. K, B. 85; Albemarle Supply 
Oo. V. Hind (1927), 43 T. L. B. 662 ; Holder 
I. B. Comrs. (1932), 48 T. L. B. 365; 
Pliiladelphia National Bank v. Price, [1937] 
3 All E. B. 391. 

338a. Joint account — Including proceeds of 

theft.] — The Ajjmikalty v. MTLt49 (1908), 
Times, Oct. 29. 

338b. Necessity for demand — Whether condition 
precedent to action against banker on account.] 
— Where money is standing to the credit of a 
customer on current account with a banker, 
in the absence of a special agreement a 
demand by the customer is a necessary 
ingredient in the cause of action against the 
banker for money lent. — Joachim.son v. 
Swiss Bank Corpn., [1921] 3 K. B. 110 ; 90 
L. J. K. B. 973 ; 125 L. T. 838 ; 37 T. L. K. 
534 ; 66 Sol. Jo. 434 ; 26 Com. Gas, 196, 
0. A. 

Annotations: — CODSd. Admiralty Comrs. v. National Pro- 
vincial k> Union Bank of England (1922). 38 T. L. R. 492; 
Richardson u. Richardson, [1927] P, 228 ; Douglass v. 
Lloyds Bank (1929), 34 Com. Cas. 263. Refd. Re British 
American Continental Bank, Credit General Lelgoois’ 
Claim, [1922] 2 Ch. 589 ; Prosperity v. Lloyds Bank 
(1923), 39 T. L. R. 372 ; Tournier v. National Provincial 
& Union Bank of England. [1924] 1 K. B. 461 ; Rekstln v. 
Koinseverputj Bureau (Bank for Russian Trade, Ltd.) 
(1932), 48 T. L. R. 578. 

342. Add. Annotation : — Generally, Refd, 1. B. 
Comrs. V. Holder, [1931] 2 K. B. 81. 

342a. Account In credit — Reasonable notice.] 

— In the absence of special stipulation a 
banker can close his customer’s banking 
account in credit only on giving him a reason- 
able notice, dependent on the nature of the 
account & the facts & circumstances of the 
case. When a banking account, opened by 
pltfs. with dofts., & having a credit balance 
of some £7,000, was so interwoven with a 
“ snowball ” scheme of insurance devised by 
pltfs. that it became in respect to subscrip- 
tions to the scheme a part thereof : — Held : 
a month’s notice by defts. to discontinue the 
account was not, in the circumstances of the 
case, sufficient, but an injunction restraining 
defts. from closing the account must be 


i«fused.-~PBospBRiTY, Ltd. V, Llotds Bank, 
Ltd. (1023), 39 T. L. B. 372. 

342b. Existence of account — ^Proof of— Effect of 
non-existence of entry in material books.] 
Douglass v. Lloyds Bank, No. 403a, post. 

344. Add. Annotation : — Refd. Imperial Bank of 
Canada i;. Begley, [1936] 2 All E. B. 367. 

847. Add. Citation : — <iffg. S. C. avb nom. Re 
Gross, Rx p. Ajdair (1871), 24 L. T. 198. 

353. Add. Annotation : — Refd. Imperial Bank of 
Canada v. Begley, [1936] 2 All E. B. 367. 

358. Add. Annotation : — Refd. Re Russian Bank 
for Foreign Trade, [1933] Ch. 745. 

359. Add. Annotation : — ^Refd. Madras Official 

Assignee v. Krishnaji Bhat (1933), 49 

T. L. B. 432. 

863. Add. Annotations: — Consd, Banque Beige v. 
Hambrouck. [1921] 1 K^rP. 321. Refd. Re 
Hodgson’s Trusts, Publlv:; Trustee v. Milne, 
[1919] 2 Ch. 189 ; Madras Official Assignee 
v. Krishnaji Bhat (1933), 49 T. L. R. 432. 

364. Add. Annotations : — Refd. Plunkett v. Bar- 
clays Bank, Ltd., [1936] 1 All E. B. 653. 
Harrods, Lid. v. Tester, [1937] 2 All E. B-. 
236. 

368. Add. Annotations : — Refd. Imperial Bank of 
Canada tJ. Begley, [1936] 2 All E. R. 367 ; 
Plunkett V. Barclays Bank, Ltd., [1936] 

1 All E. B. 653. 

380a. Payment of principaPs money to own account 
— Bank without notice — Retention against 
overdraft.] — Re Sanqster, Green v. Mockbtt 
(1894), 10 T. L. B, 184. 

381a. Trust moneys credited to private account — 
Liability of bank.] — Besp. bank agreed with 
applts. to furnish applts.’ agent with cash 
in exchange for drafts upon applts. The 
cash, as resps. knew, was to be used in pay- 
ing for grain to be purchased for applts. by 
their agent. In numerous cases resps. 
instead of giving the agent cash credited the 
drafts, wholly or in part, to the agent’s private 
account which was generally overdrawn. 
Applts. sued resps. to recover the aggregate 
amount, with interest, of specified drafts, 
or parts of drafts which had been thus 
applied ; the agent was not joined as a 
party. Resps. alleged but did not prove 
that the agent had paid for grain by cheques 
on his private account. The Ct. of Appeal 


PART n. SECT. 2, SUB-SECT. 1. 

384 V. .] — Pltf, made a prpmia- 

Bory note in favour of 8., wlilch was 
dishonoured on presentment. Both 
banked with defts., to whom S. was 
Indebted on overdraft for a greater 
sum than the amount of the note. 
Subsequently pltf. paid £100 into his 
account, Sl delta, immediately, without 
reference to pltf., paid the note for 
£119 19s. lOd. & debited pltf.’s account 
with the amount by which Ids funds 
In the hands of defts. were iusulHcient 
to meet the note : — Held : delta, were 
at liberty to apply whatever funds of 
pltf, they had In hand in satisfaction, 
pro tanto, of the note of which they were 
the holders for value. — Bbu. e. Union 
Bank. {1923] N, Z. L. K. 379.— N.Z. 


PART n. SECT. 2, SUB-SECT. 2.— A. 

sa. Re>pavmcnt of advance by cheque — 
On trust account — Knowledge of hank^ 
U(Mlity.\—Kramson v. Dominion 
Bank. {1936] 3 W. W. R. 97,— CAN. 


iAn.ji.Kri’ Trust Co., IjTD. v. Dominion 
Bank, [1935] 3 W. W. R. 165.-~CAN. 

PART n. SECT. 2, SUB-SECT. 2.--B. 

Bf. Right of bank to refuse to pay .] — 
In order to hold a banker justided in 
refusing to pay a demand of his 
customer the cuetomer being an exor,, 
& drawing a cheque as oxor., there 
must in the first place be some mis- 
application, some breach of trust In- 
tended by the exor., & there must in 
tlie second place be proof that the 
bankers are privy to the intent to 
make their rafsapplloatlou of the trust 
funds. If it be shown that any per- 
sonal benefit to the bankers thomselvee 
is designed or stipulated for, that 
circumstance above all others will most 
readily establish the fact that the 
bankers are in privity with the breach 
of trust that is about to be committed. 
— Standard Bank v. Estate van 
Rhyn, C1926] App. D. 266.— S. AF. 

PART n, SECT. 8, SUB-SECT. 8.— A. 

371 1. Joint aeeount of persons not 
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partners — Cheque drawn d: counter- 
manded by one after decease of other — 
Payment by bank — Ho right of action 
in survivor .] — Radcliffe v. Bank of 
Montreal. [1919] 2 W. R. 887.— 
CAN. 

871 ii, Subsequent claim by one 

to whole account — Position of hank .] — 
Where a bank deposit is made In the 
name of either of two persons It Is a 
notification that either one may deal 
with the funds & that the account 
will be subject to the control of either 
of them in the absence of special 
direotlons. But upon a subsequent 
notice to the bank by one of such per- 
sons that he claims it all, the bank 
In dealing with the money thereafter 
in any way affecting such claim acts 
at its own risk. — Hill v. Hochklaoa 
Bank, 11921] 3 W. W. R. 430.— CAN. 


PART U. SECT. 2, SUB-SECT. 8.— B. 

g. Add on appcftl. (19191 A. C. 
668 ; 88 L. J. P. 0. il8 ; 121 L. T. 
100, P. C,” 



Vd. nz.— BanJcerib 


ordered an account to ascertain what loss 
applts. had sustained :-^Held : rosps. having 
been parties to a misapplication of trust 
funds, applts. were entitled to judgment for 
the amount sued for. — British America 
Elevator Co. v. Bank op British North 
America, [1019] A. C. 658 ; 88 L. J. P. O. 
118 ; 121 L. T. 100, P, C. 

Annotation: — Eefd. Imporial Bank of Canada v, Begley* 
fl936] 2 All E. R. 367. 

387 a. .] — For some years before 

1919 one XJ., a merchant, had a banking 
account at dofts.’ bank. In that year he 
converted himself into a limited co., all the 
shares being allotted to himself except one, 
which was held by his wife. A debenture 
in the form of a floating charge over the 
assets of the co. was issued to a creditor of 
U. as a secunty for his debt. The arts, of 
assocn. of thfi'^^o. incorporated Table A. by 
par. 71 of wh?ch the business of the co. is 
to be managed by the directors. By the 
arts. U. was appointed sole director. After 
the formation of the co. U. kept on his private 
banking account with defts. as before, they 
having notice that his business had been 
transferred to the co. The co. had a separate 
account, which was kept at another bank, 
but defts. had no knowledge of that fact. 
IT., as sole director, became possessed of a 
number of cheques, some crossed others 
uncrossed, drawn in favour of the co. He 
indorsed them “ A.L.U., Ltd. — A.L.U. sole 
director,” & paid them into his own account 
with defts. instead of paying them in to the 
co.*s account with the other bank. Defts., 
without inquirintf whether the co. had a 
separate banking account, collected the 
cheques & credited D. with the proceeds, 
which he misappropria.ted. When doing so 
they treated him as being identical with the 
CO., as be owned all the shares, & overlooked 
the materiality of the cheques being drawn 
in the oo.*b favour & not in his. In an action 
brought by the cc. on behalf of the debenture- 
holder for conversion of the cheques : — 
Held : (1) defts. were precluded from setting 
up that TJ., when paying the cheques in to 
his own account, was acting within the scope 
of his apparent authority os agent of the co., 
upon two grounds s first, that the act of an 
agent paying his principal’s cheques into his 
own account was so unusual as to put them 
on inquiry, that they ought to have inquired 
whether the co. had a separate banking 
account, if it had, why the cheques were 
not piiid in to that account, & that tlieii* 
failure to make that inquiry amounted to 
negligence ; secondly, that U. when 
paying in the cheques did not purport to 
act as the co.’s agent, but as being himself 
the co., & that defts. so treated him ; (2) with 
respect to the cheques which were crossed 
the omission to inquire about the co.’s 
banking account disentitled defts. as collect- 
ing bankers to the protection afforded by 
Bills of Exchange Act, 1882*(c. 61), s. 82. 

A customer of a bank paid into his account 
some cheques, to which he had no title. 
Immediately on his so paying them in the 
bank credited him with, the amounts of the 


cheques in their ledger, but 
agreement between the bank i 
that he should be allowed to dmvT 
the cheques before they were cleared, iibr 
did he in fact draw against them until after 
the bank had received the proceeds i — 
Held t (3) apart from any question whether 
the bank had notice of any defect in the 
customer’s title, they were not holders in 
due course, there being no evidence that they 
took the cheques for value. The mere fact 
that bankers credit a customer with the 
amounts of cheques before they are cleared 
does not make them holders for value ; in 
order to entitle them to that character there 
must have been an agreement, express or 
implied, that the customer should be allowed 
to draw against the cheques before clearance, 
& that agreement must have been acted upon. 
— Underwood (A. L.). Ltd. v. Bank of 
Liverpool, Same v, Barciayr Bank, [1024] 
1 K. B. 775 ; 93 L. J. K. B. 690 ; 131 L. T. 
271 ; 40 T. L. R. 302 ; 68 Sol. do. 716 ; 29 
Com. Cas. 182, 0. A. 


Annotations: — As to (1) Apld. Lendon & Montrose Shlp- 
bnlldinff Tiepairinp: Oo. Barclays Bank (192;D. 31 
Com. Cas. Cl? ; Ltj?srott (LlvcrT>'>ol) r. Barclays Bank (1927), 
1 37 L. T. 443. Gonsd. Anchteronl v. Midland Bank. [19281 
2 K. B. 294. Apld. Lloyds Bank v. Chartered Bank of 
India, Au.stralia & China. [19291 I K. B. 40. Refd. 
Kreditbank Ca.sacl O. m. b. 11. -v. Schenkers, [19261 2 
ET. B. 450 ; Uonprhton v. Notbard, Lowe & Wills, [1927] 
1 K. B. 246 : Fonton Textile Assocn. v. Thomas (1929), 
45 T. L. It. 264 : Itockitt v. Barnett, Pembroke & Slater, 
[1029] A. C. 17^ ; Lloyds Bank, Ltd. v. Savory 8c Co. 
(1932). 49 T. L. H. 116 ; Carpenters Co. v. British Mutual 
Banking Co., [10371 3 All E. It. 811 ; E. B. H. Co, v. 
Dominion Bank, [1937] 3 All E. H. 555. As to (2) Consd. 
London & Montretse Shi])building 8c Kepairing Co. v. 
Barclavs Bank (1025), 31 Corn, Caa. 67. Red!. Tlobinson 
V. Midland Bank (1925), 41 T. L. R. 402. Generalhr. Refd. 
Banco do Portugal v. Water] ow & Sons, Ltd. (19.31), 100 
L. J. K. B. 465 ; Midland Bank, Ltd. Reckitt (1932), 
48 T. L. R. 271 ; .Slings by v. District Bank, Ltd. (1931), 
48 T. L. R. 114; Slingsby v. Westminster Bank, Ltd., 
[1931] 2 K. B. 583. 


389. Add. Annotaliom : — Consd. Jones v. Waring 
Gillow, [1925] 2 K. B. 612. Refd. Banqiie 
Beige pour TEtranger (Soc. Anon.) v. llam- 
brouck, Spanoghe (1920), 123 L. T. 


391. Add. Annotations : — Dlstd. Ke Harrison, Day 
V. Harrison (1920), 90 L. J. Ch. 186. Consd. 
Harrods, Ltd. Tester, [1937] 2 All E. B. 
236. 


391a. Cheques drawn by wife on bank 

manager’s advice — ^Title of wife to balance.] 

— A husband, in 1908 transferred the 
money standing to a current account at his 
bank in his own name into the joint names 
of himself & his wife. He did not inform his 
wife of the joint account, & always drew 
cheques on the account himself. He died 
in Nov. 1919. The wife never drew any 
cheque on the account until shortly before 
his death, when he was in failing health 
unable to attend to business. The bank 
manager then informed her of tlie joint, 
account, & advised her to draw a ch<'cpie, 
which she did. The husband had also from 
time to time made deposits in the joint names 
of himself & Ids wife, & in Aug*. 1919, con- 
solidated them intr one deposit in tlie joint 
names. The wife never knew of this deposit, 
until after her husband’s death. ^J'here was 
then found among his papms an envelope in- 
dorsed with th(' wih-’s initials containing 


PART 11. SECT. 2, SUB-SECT. 8.— E. 
390 1. Joint account of husband <£: 


wife — SubscQuent claim by tvife to whole 
account — Bank mUtted to set off sums 
advanced for hu8band*B benefit before 
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notice of clmm .] — Hill v. 

Bank, [1921] 3 W. W. R. 430. — ‘CAN. 



Ca«M 391a— 425. English and Empire Digest Supplement. 


the deposit receipt & a document in which 
he said : “I would like this paying away at 
once if possible as under,*’ with a list of 
names with amounts against them : — Held : 
the money standing to the credit of both 
the current account & the deposit account 
belonged to the wife as survivor, & the 
document did not raise any presumption 
that the husband regarded the deposit as his 
own property. — Ee Hakrison, Bay v. Har- 
RT80N (1920), 90 L. J. Ch. 186. 

402, Add. Annotations : — ^Hefd. Joachimson v. 
Swiss Bank Oorpn., 11921] 3 K. B. 110; 
Douglass V, Lloyds Bank (1929), 34 Com. 
Cas. 263. 

402a. Effect of need for notice of withdrawal,] — 

Tliere is no difference in principle in the 
nature of a deposit requiring notice of with- 
drawal & a deposit not requiring notice of 
withdrawal. — Re Glendinnikg, Steel v. 
Glendtnning (1918), 88 L. J. Ch. 87 ; 120 
L. T. 222 ; 63 Sol. Jo. 156. 

408a. Loss of right to repayment — Laches.] — In 
May, 1866, one F. deposited £6,000 with a 
Birmingham brancJi of deft, bank, upon tlie 
terms that he could withdraw the money at 
any time on giving fourteen days’ notice, & 
that interest should be paid on it at the rate 
of 6 per cent, for the nrst three months, & 
thereafter at the current bank rate for the 
time being. In Aug. 1860, the bank repaid 
£2,500 of the £6,000 with interest due to 
that da, to, &: a note of the payment was 
indorsed on the deposit receipt. In Nov. 
1866, a ftirther indorsement was made show- 
ing that all interest tlien due had been paid, 
but aft/er iliat dai e there was no record of any 
further payment by the bank of either 
principal or interest & no record of any 
detriand by P. for payment, P. died in 1893. 
In 1927 a relative of F. discovered the deposit 
receipt amongst some old papers, & sent it 
to the surviving exor. & tnistee of P.’s wiU. 
He gave deft, bank foimal notice to pay the 
£3,500, balance of the principal £6,000, 
together with interest, in fourteen days. 
The bank refused to pay, on the ground that 
it must be presizmed that the deposit must 
have been I’epaid long ago. The exor. then 
Iwought this action to enforce payment, & 
the bank pleaded presumption of payment ; 
& although they refused t.o plead Htat. 
limitations, they claimed relief on the ground 
that F. liis representatives had been guilty 
of laches ; — Held : although defts. could not 


produce evidence of repayment, the proper 
inference from all the circumstances was that 
that money must have been repaid, & the 
action therefore failed. Bankers’ Books 
Evidence Act, 1879 (c. 11), s. 3, makes an 
entry in bankers’ books primd facie evi- 
dence of an account. 

Qu. : whether the non-existence of any 
entry in material books is prirnd facie 
evidence of the non-existence of an alleged 
account. — D ouglass v. Lloyds Bayk, Ltd. 
(1929), 84 Com. Cas. 263. 

404. Add. Annotation : — ^Refd. Sockalingam Chet- 
tiar V. Kamanayake, [1937] A. O. 230, 

409. Add. Annotation -Apld. Ee Westerton, 
Public Trustee v. Gray (1919), 122 L. T. 264. 

409a. Assignment by order In writing to bank to 
pay third party sum on deposit — Unlndorsed 
deposit receipt — Letter ;j'xi!?*assignee.] — About 
a year before his deatlif whkdi happened in 
1917, testator handed to his landlady, G., 
an envelope addressed to her describing it as 
a present to her. She was about to open it, 
when he took it from her hand & said he 
would keep it for her & locked it up in his 
despatch box. After testator’s death there 
was found in his despatch box an envelope 
containing : (1) A deposit receipt for £500 
deposited with his bank in 1914 ; (2) an order 
in writing signed by testator directing the 
bank to pay to G. the sum of £500 then on 
deposit ; & (3) a letter addressed to G. : 

“ You have been very kind to me <&: I deshe 
to make some return by giving you the 
amount £500 now on deposit at the . . . bank 
as per receipt enclosed,” The deposit receipt 
was not indorsed by testator* & no notice 
was given to the bank of any assignment till 
after his death, the interest on the siun on 
deposit having been carried by the bank to 
his current account ; — Held : there was a 
valid & complete gift to G. of the sum on 
deposit by way of assignment tmder Jud. 
Act, 1873, s, 25 (6). — Re Westerton, Public 
Trustee r. Gray, [1919] 2 Ch. 104; 88 
L. J. Ch. 392 ; 122 L. T. 264 ; 63 Sol. Jo. 410. 

Annotation: — Apprvd. & Apld. Republioa de Guatemala 
u. Nunc*, [1927] 1 K. B. 069. 

412. Add, Annotation : — Retd. I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81. 

425. For Saunderson v. Bowes,” read ” San- 
derson V. Bowes.” 

Add. Annotation : — Apld. Ee British Trade 
Corpn., Ltd., [1932] 2 Oh. 1. 


PART II. SECT, 3, SUB-SECT. 1. 

g I, ] — ^ deposit 

haylngr been made in a bank by a 
woman in tbo Joint names of herself 
&; her niooe, to whom sho was in loco 
parentis : — Held : Joint ownership con- 
stituted, with benefit of aurvivorstUp. — 
BotmouE V. Landby (1936), lO 
JVL P. R. 103 ; 5 P, L. J. (Can.) 293.— 
CAN, 

0 11. — — .)— The pre- 

sumption that moneys deposited by a 
husband in the Joint names of himsoif 
& his wife arc then Joint property does 
not apply In the case of a mother ^ 
eon ; there is in such a case a pre-' 
oumption of a resulting trust in fayour 
of the mother. — FmnBR v. Barnes 
(1936), U M. P. R. 254.— CAN. 

•g. Deposit by factor — Principal's 
money — Whether bank liable to 
principal.] — Where a deposit is ma^ 
by a factor of his nrincipaPs money to 
his own credit, to the knowledge of the 


bank, the bank is not liable to the 

S rincipal on the bkpey. of the factor. — 
[. A. Hanna Co. v. Provinoial Bank 
OF Canada, [1934J 2 D. L. R. 471 ; 
affd., 11935] S. C. R. 144 ; 1 D. L. R. 
545.— CAN. 

si. Deposit accovmi opened by agent — 
Kxfmt of agent's atUhOrity not disclosed- 
to bank^Misappropriation by agent-^ 
JUabUity of hanfc.]— Whore an account 
was opened in deft, bank in pltf.’s 
name by pttf.'s agent but the only 
knowledge the bank had of the limita- 
tions placed by pltf. on the agent’s 
operation of the account or of the 
business which he was managing for 
pJtf. was contained in a letter from 
j)ltf. instructing the bank that it was 
“ a deposit account only & from Ume 
to time remittances will be forwarded 
to us by credit advices alone ” : — 
Bdd : the bank was not liablo for mis- 
appropriation by the agent on the 
ground of negligence or connivance In 
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the breach of his Instrtictions In per- 
mitting him to open (k draw cheques 
upon another account which he opened 
in his own name entitled Trust 
Account No. 2,” & in which to the 
knowledge of the bank he deposited a 
part of the proceeds of said business. — 
Canadian Credit Men’b Trust 
A8SOON., Ltd. e. Royal Bank of 
Canada, [1935] 1 W. W. R. 651.— 
OAN. 

so. Deposit accovmt of guarantor — 
Default by customer whose debt guaran- 
teed, J— A banker is not entitled to 
apply the money of a customer, stand- 
ing to the customer’s credit in the books 
of the bank upon a deposit account 
without the authority, express or 
implied, of that customer, in discharge 
of the indebtedness to the bank of 
another customer whose debt has been 
guaranteed by the depositor. — B ank 
OF. England v, Martin, [1937] L B. 
189.— m. 
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asi# iAnntAaiion : — ^Refd* Cbhen v. Boche 

(1926), 96 U J. K. B. 946. 

45S. Add. AnnotaUon : — Allen v. Royal Bank 
of Canada (1926), 41 T. L. R. 625. 

454. Add. Annotation : — Consd. Slingsby v. West- 
minster Baidc, Ltd,, fl981] 1 K. B. 173. 

466. Add. Annoiaiion : — Refd. Savory & Co. v 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344, 

466a. Contract to jirint notes — ^Kotes printed with- 
out authority— Liability to bank.] — Pltfs., a 
Portuguese bank, made with defts., who were 
rinters, a contract which provided that 
efts, should print the authorised notes for 
the bank, the plates being left in defi^.’ 
possession & being intended to be available 
only for the purposes of the bank. By means 
of an elaborate fraud defts, were induced 
by an imauthorised person to print from the 
plates a large quantity of notes & to deliver 
the notes to him, &; the result was that these 
notes were put into circulation. In conse- 
quence of the fraud pltfs. honoured a large 
number of the spurious notes, & on learning 
the facts they found it necessary to withdraw 
all the genuine notes of the same issue from 
circulation as they had, at that time, no 
means of distinguishing the genuine from 
the spurious notes. In an action for breach 
of contract, negligence, or conversion : — 
Held : it was an implied term of the contract 
that there was to be no use of the plates for 
any purpose not authorised by pltfs., 
there was an absolute duty on defts. not to 
print or deliver notes of pltf. bank without 
the authority of the bank, <fe, even if defts. 
were bound only to take reasonable care to 
avoid such acts, defts. had, on the facts, 
fallen short of the standard of care required 
by the special nature of the business, & 
pltfs. were entitled to recover. — Banco db 
PoXlTUGAli V. WaTBRLOW & SONS, LtD. 
(1930), 47 T. L. R. 214 ; 76 Sol. Jo. 81 ; 
on appeal (1931), 100 L. J. K. B. 465, 0. A.: 
[1932] A. O. 462, H. L. 

4561 ), Measure of damages.] — A firm 

of printers employed by the Bank of Portugal 
to print a series of bank notes known as 
Vasco da Gama 600 escudo notes delivered to 
the Bank 600,000 notes which were put into 
circulation in Portugal, Subsequently, in 
breach of their contract of employment, the 
printers delivered to one M., the hfead of a 
band of criminals, 680,000 notes of the same 
typo, printed from the original plates or 
from plates made from the same die, in the 
belief that he had the authority of the bank. 
M. A his associates introduced these false 
notes into Portugal & put a large number 
of them into circulation. The bank on dis- 
covering that unauthorised notes were in 


circulation issued notices withdrawing the 
whole of this issue of Vasco da Gama notes & 
undertaking, within* a limited time, to 
exchange all notes of this type present^ to 
the baik for other notes. The bank had an 
exclusive license to issue bank notes as legal 
tender in Portugal, but the amount of the 
notes to be issued was controlled by law. At 
all material times the currency was incon- 
vertible. In an action by the bank against 
the printers for breach of contract defts. 
maintained (a) that the loss suffered by the 
bank was due to their owm voluntary action 
in paying the unauthorised notes ; (6) that 
the loss to the bank was limited to the cost 
of printing & paper in regard to the new 
issue 1 — Held: (1) the loss arose naturally 
from the breach of contract ; (2) the proper 
measure of damaj^es was the exchange value 
expressed in sterling of the genuine currency 
given in exchange for the spurious notes 
together with the cost of printing the genuine 
notes withdrawn. — Banco de Portuoai. v. 
Watbrlow a Sons, Ltd., Watbrlow & 
Sons, Ltd. v. Banco db Portugal, [1932] 
A. C. 462 ; 101 L. J. K. B. 417 ; 147 L. T. 
101 ; 48 T. L. B. 404 ; 76 Sol. Jo. 327, H. L. 

Annotation The Edison (1932), 147 L. T. 111. 

479. Add, Annotation : — Rcfd. Sutters v. Briggs, 
[1922] 1 A. O. 1. 

479a. Cheque credited before clearance — Whether 
bank holders for value — Bank stopping pay- 
ment before final clearance.] — (1) Where a 
customer pays a crossed cheque into his bank, 
the question whether the bank receive it as 
holders for value or as agents for collection 
is a pure question of fact. The fact that the 
cheque is immediately credited in the ledger 
does not necessarily make the bank holders 
for value. That inference may be rebutted 
by notices m the pass-book & paying-in slip 
or other evidence showing that the customer 
could not draw before clearance. 

(2) If the bank receive the cheque as agents 
for collection <fe stop payment before it is 
finally cleared at the clearing house, they 
can only receive hold the pi*oceeds as 
collecting agents for their customer, & not 
on the ordinary bank relationship of debtor 
& creditor. Consequently, in a winding up 
following on the stoppage the liquidator must 
pay the ruU proceeds of a cheque cleared after 
the stoppage to the customer, although it 
was cleared shortly before the actual winding 
up . — Ee Farrow’s Bank, Ltd., [1923] 1 Oh. 
41 ; 92 L. J. Oh. 163 ; 128 L. a\ 332 ; 67 
Sol. Jo. 78 ; [1925] B. & C. R. 8. 0. A. 

479b. .] — Underwood (A. L.), Ltd. c. 

Bank op Liverpool, Sajvce v. Barclays 
Bank, No. 387a, ante. 


PABT n, SECT. 4, SUB-SECT. 8. 
ng. Money paid to retire drafts 
Failure of purpose for which draft paid 
of oank to resfimd*}^Held : 
pltfs. could recover from the oaxik the 
amount paid by them to retire the 
draft. — ^G ibboks Sc CARNise v. Royal 
Bank of CUnada. 1821] 2 W. W. R. 
370.— CAN. 

»j. Delay in trananvUiino draft — 
Transaction not part of manager*6 duty — 
LiaHliiy of as the pro- 

ttuse by the acting manasrer to, for- 
ward the draft was a voluntary sot 
without remuneration Sc net part of 
hw duty as ah officer of the bank, 
the bank was not liable for his failure 


In performitur It. — ^M axwell i>. Union 
Bank op Canada, 11922) 1 W. W. R. 
7 : 69 D. L. R. ISO.— CAN. 

sk. Payment of draft on forged indorse- 
ment — Liability of hank.] — Where pay- 
ment of a draft was made to the wrong 
person on the forged signature of the 
payee Sc the payee never received the 
money i — Held ; the customer was 
entitled to the return from the bank 
of the moneys paid for the draft.— 
POBTBOUS V. PORTBOCB. [1932] 8 

D. L. R. 562 ; O. R. 647.-— CAN. 

PART II. SECT. 8. SUB-SECT. 1. 

4581 , — Stoppage of bank^chegue 

for debt — not paid.) — Union Bank 
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OF Canada v. Nettlkton (1924) 66 
0. L. R. 643.— CAN. 

PART IL SECT. 6, SUB-SECT. 1. 

oi, — J — A c(K drew of ex- 

change upon customers to nbom they 
bad supplied good^ .Y who arfepted the 
tdllft. The CO. indorsed the hil s in 
ntanic, Sc deliveped them to a l>aTik 
collection. The oo. wont into iaiuda- 
tion. Its ciirpsnt ucC/Oimt with the 
bank was overdrawn to a large arnoant. 
In the liquidation the bank clufmed 
that they were ovniera of the bills, <x 
that tliev were not bound to yalue & 
deduct the obligations in the btlls for 
the purpose of a ranking. The bank s 



Cases 484— 64Sa. 


English and Empire Digest Supplement. 


484, Add. Annotations : — Retd. Guaranty Trust 
Oo. of New York v. Hannay, [1918] 2 K. B. 
023 ; Greenwood ‘ v. Martin’s Bank, Ltd. 
(1932), 48 T. L. R. 601. 

486. Add. Annotation : — Gonsd.. Calico Printers’ 
Association, Ltd. v. Barclays Bank (1931), 
146 L. T. 61. 

487. Add. Annotation: — Retd. Jones v. Waring 
& Gillow, [1926] A. O. 670. 

493. Add. Annolaiions : — Apld. London Provincial 
& South Western Bank v. Buszard (1918), 35 
T. L. R. 142. Retd. Brown v. Swan (1921), 
37 T. L. R. 787. 

500. Add. Annotation : — Generally^ Retd. Savory 
& Oo. V . Lloyds Bank, Ltd, (1932), 48 T. L. R. 
844. 

507, Add. Annotation: — Refd. Torrens v. I. R. 
Comrs. (1933), 18 Tax Oas. 262. 

527a. What Is negligence — Defective title of cus- 
tomer-statutory protection of banker.] — 

Slingsby V . Westminster Bank, Ltd., No. 
69 Id, post 

537. Add. Annotations : — Consd. Barclay v. Mal- 
colm (1925), 133 L. T. 612 ; Jones v. Waring 
& Gillow, [1025] 2 K. B. 612. 

538. Adii. Annotation : — Consd. Re Swinburne, 
Sutton V. Featherley (1925), 70 Sol. Jo. 64. 

538a. .] — A. drew a cheque for £700 in 

favour of B. & gave it to B., who presented 
it forthwith. A. had current & deposit 
accounts at the bank, but her money on 
current account was not sufficient to meet 
the cheque without resort to the money on 
deposit. It had been the practice of the bank 
to allow A. to overdraw her current account • 
so long as the overdraft was covered by 
her money on deposit. The bank refused 
payment of the cheque, not because of the 
state of A.’s current account, but because 
they doubted A.’s signature on the cheque. 
A. died before anything further was done : — 
Held : in the circumstances there had not 
been any appropriation or dedication of the 
money in the bank, or any constructive pay- 
ment of the cheque ; & there had been an 
incomplete gift inter vivo.s of the amount of 
the cheque, which gift would not be per- 
fected by the assistance of equity. — Re 
Swinburne, Sutton v . Featherley, [1926] 
Oh. 38 ; 95 L. J. Oh. 104; 134 L. T. 121 ; 70 
Sol. Jo. 64, 0. A. 

Annotaii/m: — Refd. Tlmpson’n Executors v. Yerbury, [1936] 

1 K. B. 645. 

540. Add, Annotation : — ^Refd. Australian Bank of 
Commerce v. Perel, [1926] A. O. 737. 

544. Add. Annotations: — Apld. Underwood v. 
Bank of Liverpool & Maitins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. Consd. 
British Thomson-Houston Oo. v. Federated 
European Bank, Ltd., [1932] 2 K. B. 176; 
Algemeene Bankvereeniging v. Langton 
(1935), 40 Com. Oas. 247. Refd. Kreditbank 
Cassel G. m. b. H. v. Schenkers, [1926] 2 
K. B. 450 ; Houghton v. Nothard, Lowe ^ 
Wills, [1927] 1 K, B. 246 ; Liggett (Liver- 
pool) V. Barclays Bank (1927), 137 L. T. 443 ; 


Mercantile Bank of India, Ltd. v. Chartered 
Bank of India, Australia & China Sc Strauss 
Sc Co., [1937J 1 All E. R. 231. 

544a. .] — A bye-law of applt. co. 

authorised its secretary-treasurer jointly 
with any director to sign cheques drawn upon 
its bank account. A series of cheques pay- 
able to one of the directors were fraudulently 
signed by the director jointly with the 
secretary-treasurer, Sc after indorsement were 
placed by reap, bank to the credit of an 
account which the director had with them. 
Reaps, collected the cheques from applts.’ 
bank in the usual course of business. In 
order that there should be to the credit of 
applts.* account sufficient to meet each of 
the cheques, the director in each case fraudu- 
lently drew a cheque upon one of various 
other accounts upon which he had authority 
to draw, & paid it into applts.’ account. 
Applts. sued resps. bo recover the aggregate 
amount of the cheques collected by them ; — 
Held: the action failed, because (1) reaps, 
had not knowledge, either by the form of the 
cheques collected or otherwise, that they were 
improperly drawn on applts.’ account, Sc 
could nob recover the money as having been 
held by their bankers in trust for them, 
& (2) applts. had suffered no loss, & the ct. 
could not investigate applts.’ liability to 
persons not parties to the action in respect 
of the cheques placed to applts.’ credit. — 
Corporation Agencies v. Home Bank of 
Canada, [1927] A. C. 318 ; 96 L. J. P. 0. 
63, P. 0. 

AnnoUition8:—A8 to (1) Consd. Lloyds Bank v. Chartered 

Bank of India. Australia & China, [1920] I K. B. 40. Refd. 

Reckitt D, Barnett, Pembroke & Slater, [1929] A. C. 176. 

545a. Transfer to own account by agent — In breach 
of power of attorney — Liability of bank.] — 

Resp., a widow, who had a deposit account 
with applt. bank, desired that A., a close 
friend of resp. Sc her husband, should attend 
to the investment of her money. Sc with the 
sole object of making arrangement for such 
investment at a higher rate of interest than 
the ordinary bank rate on deposits, she 
executed a power of attorney in A.’s favour 
on June 24, 1929, using a printed form in 
very wide terms supplied by applt. bank. 
At that time resp. had $13,081 credited to her 
account. A. also had had for a considerable 
time an account in the same branch of the 
bank which had generally showed a debit 
balance ; Sc at the date of the execution 
of the power of attorney his debit balance 
exceeded $8,000. On June 29, 1929, A., 
purporting to act under the j^ower of 
attorney, transferred from resp.’s account to 
bis own account $8,500, which, together with 
a small sum of his own, was sufficient to 
discharge the whole of his debt to applt. 
bank. The assistant manager of the bank 
took from A. a promissory note payable to 
resp. on demand with interest at 7 per cent, 
per annum, but did not ask on her behalf for 
security, although applts. had had a mtge. 
as security for their debt, nor did they com- 
municate in any way with resp. or her solr. 
In 1931 resp. took a promissory note from A. 


lien over the proceeds of the bills was 
admitted : — field : the bills, havln|r 
been indorsed Si delivered to the bank 
for the limited purpose of coUeotlon, 
remained assets of the co.. over which 
the bank held a mere right in security 


In virtue of their lien, & the obligratlons 
under the bills must be valued & 
deducted for the purposes of a ranking. 
— Ci:.Ti)ESPAJLB Bank, Ltd. v . Senior 
(James Allan) Sc Son Liquidators, 
C10263 S. 0. 235.— SCOT. 
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PART H. SECT. 8, SUB-SECT. 8.— A. 

588 1. Constructive payment — Cheque 
db credit slip stamped “paid.*’] — WaiTB 
^ Royal Bank of Canada, [1923] 4 
D. L. R. 1206 ; 53 O. L. R. 543.— CAN. 
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for the sum transferred & interest, &; in 
1982 having changed her solrs. she demanded 
payment from applt. bank of the amount 
of S8,600, & on applts.* refusal resp. com- 
menced an action for the recovery of that 
sum : — Held : (1) the transfer of the money 
by A. to his own account mswle him a con- 
structive trustee for resp. of the amount 
transferred ; (2 ) the bank having concurred 
in the transfer for their own benefit became 
subject to a similar fiduciary obligation ; 
(3) any delay or silence on resp.’s part had 
not prejudiced the bank &; there was no 
defence of estoppel (4) there was no question 
of ratification since A. had not in transferring 
the money acted or purported to act as agent 
of resp. ; (5) the liability of A. & the bank 
was not joint, & resp. was at liberty to sue 
either or both subject only to the limitation 
that she could not recover more than the 
total sum due to her. — I mperial Bank op 
Canada V. Begley, [1936] 2 All E. R. 307, P. C. 

540a. Cheques paid to customer’s 

creditors.] — Deft, bank negligently, & in 
breach of the instructions given by their 
customer, pltf. co., paid cheques drawn on 
the co.’s account signed by one director only. 
All the cheques were paid to the co.’s trade 
creditors: — Held: (1) the bank being put 
on inquiry & being negligent, as the jury 
found, were not entitled to assume that a 
signature purporting to be that of a new 
director was that of a person duly appointed ; 
(2) whether pltf. co.’s account was in credit 
or in debit at the time of the payments to 
trade creditors, the bank were, on the equits 
able doctrine under which a person who has 
in fact paid the debts of another without 
authority is allowed to take advantage of his 
payment, entitled to credit for the cheque- 
paid in discharge of the debts of pltf, co. ; (3) 
an inquiry should be ordered into the circum- 
stances of payment of each cheque. — 
Liggett (B.) {JaykrpooW. I/fd. r. Barclays 
Bank, Ltd., [1928] 1 K. B. 48 ; 97 L, J. K. B. 
1 ; 137 L. T. 443 ; 43 T. L. R, 449. 

Anihotatinn : — As to (2) & (3) Hefd. Lloydn Bank v. Chartered 
Bank of India, Australia Sc China, [1929] 1 K. B. 40. 

546b. Issue of bank drafts to customer’s agent — 


Agent without proper authority — ^NejgUgence.] 

— A co. instructed its bankers in writing that 
any two of four named persons, of whom 
three were directors & the fourth was an 
accountant in the co.’s employment, had 
authority to draw cheques & sign orders 
for payments on its behalf. The co. from 
time to time required drafts payable in New 
York to remit to creditors there. The course 
of business was that the accountant attended 
at the bank with a cheque, duly signed by 
two of the named persons, payable to the 
bankers’ order for the sum for Vhich the 
draft was required, but without any further 
document or written instructions ; having 
filled up a requisition note giving particulars 
of the draft required, including the name 
of the payee, ho was handed a draft in 
accordance with those particulars. In Jan. 
1922, it was first discovered that on 41 out 
of 106 occasions upon which drafts had been 
so purchased since Nov. 1918, the accountant, 
having entered his own name in the requisition 
note, had obtained drafts payable to himself, 
& had misappropriated the proceeds, cover- 
ing his fraud by false entries in the company’s 
books. The resps. having paid the co. under 
a policy guaranteeing the fidelity of the 
accountant, sued the bankers (applts.) in 
respect of the loss after the date of the policy : 
— Held : the bankers had acted negligently 
in issuing the drafts without authority in 
accordance with the company’s instructions, 
& were liable in damages in respect thereof ; 
the frequent repetition of the same irregular 
procedure afforded no defence either by 
way of estoppel, ratification or otherwise. — 
Bank op Montreal v. Dominion Gresham 
Guarantee & Casualty Co., I^td., [1930] 
A. C. 659 ; 99 L. J. P. C. 202 ; 144 L. T. 6 ; 
46 T. L. R. 575 ; 36 Com. Cas. 28, P. C. 

Annotaiions : — Refd. Savory & Co. v. Lloycls liank. Ltd. 
(19.32), 48 T. h. K. 344 ; C^arpentorH Go. i\ British Mutual 
Banking Go., [1937] 3 All E. II. SIX. 

548. Add. Annotations : — Refd. Brown v. Swan 
37 T. L. R. 787 ; Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L, R. 344. 

649. Add. Annoiaiion : — Refd. Wilson v. United 
Counties Bank, [1920] A. C. 102. 


PART 11. SECT. 8, SUB-SECT. 2.— B. 

646 1. To clerk — Notice of limitation 
of authority.]— A clerk express duties 
were to collect amoTiuts due from 
^ain dealers for freight charges, etc., 
« on presentation of bills of lading 
& paymenf of charges to hand out ware- 
house receipts, & deposit all moneys 
collected to the credit of the Receiver- 
General in a designated bank & at 
certain Intervals to remit by draft 
to the head office of the business. 
Such charges were almost always paid 
to hhn by accepted cheque & deft, 
bank cashed such a cheque ou It. 
paying the clerk the proceeds : — Held : 
the bank was negligent as Inquiry 
should have been made as to the clerk's 
authority & the unusual act of a 
business firm casblug such a cheque, 
ospeciaUy of a large amount, & a 
certain discrepancy between the name 
of the payee In the cheque & the name 
in the Indorsement should have aroused 
suspicion. — R. V. Royal Bank of 
Canada (1920), 1 W. W. R. 108 ; 60 
B L. R. 293 ; {JO Man. L. R. 104.— 
CAN. 

646 li, — ^.3 — Hayks V. 

Standard Bank, [1927] 3 D. L. R. 
33(i; 00 0. h. R. 461; reusd.. [1928] 
2 D. L. R. 898 ; 62 0. L. R. 186.— CAN. 


sa. Effect of aigning “ verification 
slip.”] — Rutherford v. Royal Bank 
OF Canada, [19321 S. C. li. 131 ; 2 
B, L. R. 332.— CAN. 


PART 11. SECT. 8, SUB-SECT. 2.— C. 

648 i. Cheque drawn on one branch-^ 
Payment at another — Dishonour on 
presmtation .] — A bank, which pays a 
cheque at any branch except that at 
which the customer keeps his account, 
must be assumed to have paid it not 
on the credit of the customer but on 
the Indorsement itself. 

A. drew a cheque In favour of B. 
upon the Bank (i., D. branch, & B. 
indorsed it for collection in favour of 
L., who received payment from the 
P. branch of the bank, which sent the 
cheque on to the B, branch. The 
latter dishonoured the cheque, whereon 
the P. branch gave notice of dishonour 
Sc Instituted a suit against B. & L, 
for the recovery of the sum paid. The 
defence was {inter alia) that the cheque 
having been discharged by payment 
there woe no power left. In the P. 
branch to give notice of dishonour ; — 
HcM :} the payment by ttie P. branch 
did n/jt operate as a discharge of the 
oheqve, the payment having been 
made not on the credit of A. but on 
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the orodlt of B. &, therefore, pltf. Was 
entitled to recover the sum from defts. 
— Raja Jovti Prasad Sinoh Des 
Bahadur v. Chota Nagpur Banking 
Assoon. (1928), I. L. R. 8 Pat. 413.— 
IND. 


sk. Effect of confirmation by telephone. J 
—The accountant of a bank called up 
defts.* office by telephone, an auto- 
matic telephone, which rang number 
required direct without the necessity of 
calling a ** central ** oj)erator. A 
woman's voice answered the 


accountant asking for the manager, 
a man's voice answered. The 
accountant then stated that ft was the 
bank speaking & that the bank had it 
certain amount of money to pay ()yer 
for the F. Co, “ under protest." & the 
man at the other end of the 
“ All HghL Mils constituted 

a notice to defts, that tiio money was 
available at the bank, & that it was 
not necessary the person spoken to 
should be identified.— F idelity iUh 
Sc Oar Co. v. Javhe Drilling Cq, 
(Alta.) (1916), 34 W. L. R. 370 ; 10 
\V. W. 11. 533. — CAN. 


part IL sect. 8. SUB-SECT. A. 

649 iii. Money adcanred on 

holding aecuriiy.l — 
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660, Add.. Annotaiiona : — Hefd. Wilson v. TJnited 
Counties Bank, (1^20] A, 0. 102 ; Vanbergen 
V. 8t. Edmunds Properties, Ltd. < 1933 b 149 
L. T. 182. 

662. Add. Annotation : — Oonsd. Ralston t\ Rals- 
ton, [1930] 2 K. B. 238. 

564. Add. Annotation : — Refd. Prosperity v. Lloyds 
Bank (1923), 39 T. L. R. 372. 

657. Add. Annotations : — Consd. Re Farrow’s 
Bank, [1923] 1 Oh. 41. Refd. British & North 
European Bank «• Zalzstein, [1927] 2 K. B. 
92. 

568. Add. Annotation: — As to (1) Refd. Tolley 
V. Fry (1929), 46 T. L. R. 108. 

567. Add. Amwtaiion : — ^Consd. Plunkett v. Bar- 
clays Bank, Ltd., [1936] 1 All B. R. 653. 

567a. Whether libellous.]^ — ^P lunkett v. 

Babclays Bank, Lrp., No. 321b, ante. 

569. Add. Annotations : — Consd. Rekstin v. Severo 
Sibirsko Gosudarstvernnoe Akcionernoe 
Olschestro Komseverputj & Bank for Russian 
Trade, Ltd., [1933] 1 K. B. 47. Refd. Joachim- 
son V. Swiss Bank Oorpn., [1921] 8 K. B. 110; 
Richardson r. Kiobardson, [1927] P. 228; 
Rekstin v. Komseverputj Bureau (Bank for 
Russian Trade, Ltd.) (1932), 48 T. L. R. 678 ; 
Phmkett v. Barclays Bank, Ltd., [1936] 1 
All E. B. 653. 

574. Add. Annotation : — Refd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

579. Add. Annotations : — Refd. Imperial Bank of 
Canada r, Begley, [1936] 2 All B. R. 367 ; 
Plunkett V. Barclays Bank, Ltd., [1936] 
1 AU E. R. 653. 

685. Add. Annotation : — ^Refd. Jones v. Waring & 
Gillow, [1926] A. 0. 670. 

689. Add. Annotaiion : — Consd. Westminster Bank 
V. HUton (1926), 136 L. T. 316, 

58 ga, Mistake in telegram — Duty of bank to 

make inquiry.] — Pltf., who had an account 
with defts., on July 31, 1924, drew a cheque, 
No. 117,285, & post-dated it Aug. 2. On 
Aug. 1 he telegraphed to defts. to stop pay- 
ment of cheque No. 117,283, mentioning 


the date, the payee, the amount. These 
partioulars were correct as to cheque No. 
117,285, but the number of the cheque was 
wrong. Cheque No. 117,285 was presented 
on Aug. 6, the bank ofhcials paid it, 
supposing that it had been dravm in place 
of the one that had been stopped. If they 
had searched, they would have seen that a 
cheque numbered 117,283 had already been 
presented & honoured. In an action for 
negligence : — Held : the view of the bank 
officials, that the cheque presented, being 
subsequent to the date of the stop instruc- 
tions, might be a duplicate cheque which they 
were bound to cash, was correct, &; pltf. 
was not entitled to recover. — Westminster 
Bane, Ltd. v. Hipton (1926), 136 L. T. 316 ; 
43 T. L. R. 124 ; 70 Sol. Jo. 1196 ; suh nom. 
Hilton v. Westminster Bank, Ltp., 162 
L. T. Jo. 450, H. L. 

592. Add. Annotation : — Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

694. Add. Annotation : — Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

696. Add. Annotation : — As to (2) Refd. Baines v. 
National Provincial Bank (1927), 96 L. J. 
K. B. 801. 

600a. Presentment over counter — Duty of bank to 
pay.] — Pltfs., a partnership firm at Liverpool, 
sold goods to the P. Co. Sn drew upon the co. 
a bill for a large amount payable in three 
months in payment for the goods. The 
P. Co. accepted the bill payable at deft, 
bank at Liverpool, where they kept their 
account. Shortly before the bill became 
payable the co., who were then overdrawn 
at deft, bank, asked that bank to order pay- 
ment of the bill charge to the account 
of the co. Defts. were willing to act upon 
this advice, because they had an arrange- 
ment for a running overdraft with the co., 
& the bill was within the limits of that 
overdraft. When the bill became due it 
was brought by W., a servant of pltfs., to 
a paitner of pltf. firm, who, at W.’s request, 
indorsed the bill in blank, W., instead of 
taking the bill to pltfs,’ bank for the purpose 


Finucane V. Standard Bank op 
Canada, 11921] 3 W. W. R. 314 ; 62 
S. O. R. 110 ; 69 D. L. R. 466.— CAN. 

y i, — — Dishonour of cheques pay- 
able to self.) — A demand made personally 
by a ctxBuomer upon his banker for 
payment is a two-party transaction. 
The refusal of payment cannot give 
rise to the implication of defamatioh 
of the customer to a third party, which 
necessarily arises when a trader’s 
cheque, drawn or indorsed in favour 
of a third party. Is presented by the 
holder & dishonoured by the banker. 
Judgment for pltf. for £256 set aside, 
& Judgment entered for defts,, defts. 
ha'nng admitted liability to pay pltf. 
nominal damages & having paid £10 
Into ct, — K 1 NI.AN V. Ulster Bank, 
LTD., [1928] I. R. 171.— IR. 

PART IL SECT. 8, SUB-SECT. 3.— B. 

573 ii. A banker is not 

obliged to pay a cheque when there ore 
no assets belonging to the customer in 
hifi hands ; & the countermanding of 
a cheque by a customer in whose 
account there are fimda sufllcieiit to 
meet it cannot do more than cause the 
obligation to pay, which otherwise 
existed, to cease to exist. — P unjab 
Industrial Agency, Ltd. v. Mer- 
cANTH^ Bank op India, Ltd. (1929), 
I. L. R. IX Lah. 607.— INB. 


PART IL SECT. 8, SUB-SECT. 8.— D. 

583 i. Disfionour by country bank — 
Failure to return cheque by return of 
post — Clearing-house ruUs .^ — When a 
cheque is passed through the clearing- 
house In Melbourne & not returned dis- 
honoured within the time allowed by 
the rules of the clearing-house for the 
return of dishonoured cheques, its 
payment to the collecting bank must 
ou the expiration of that timp be 
regarded as complete, Pltf. paid Into 
hie account at a country branch of 
deft, bank a cheque drawn upon a 
Melbourne branch of another bank. 
The cheque was passed through the 
Melbourne clearing-house, where, on 
the settlement of balanoes. its amount 
was credited to deft, bank by the bank 
upon which it was dra^vn. After the 
expiration of the time allowed by the 
rules of the clearing-house for the 
return of dishonoured cheques had. 
expired, the cheque was returned dis- 
honoured to deft. bank. Notwith- 
standing that the rules provided that 
any stale return mi^t be rejected, 
deft, bank credited the bank upon 
which the cheque was drawn with its 
amount x—Bela : deft, bank had. as 
agent for pltt, received payment of 
the cheque, & was therefore liable to 
pltf. for Its amount as money nad 0c 
received to his use. — -R ebdeja. u. 
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CoikiMEROiAL Bank op Austi^alia, 
Ltd., [1931] V, L. R, 382 ; Argus 
L. R. 285.— AUS. 


PART II. SECT. 8. SUB- 

sl. Payment after notice of counter- 
mandr— Liability of 6an/c. ]-*~Garrioch 
V. Canadian Bank op Commerce, 
[1919] 3 W. W. R. 185.-— CAN. 

589 i. By telegram — Payment after 
notice of countennand — Negligence, 
Held : aefts. were guilty of a breach 
of duty as bankers. — Reade v. Rotal 
Bank op Ireland, XiTD.. [1922] 2 
I. R. 22.— IR. 

•m. By notice of death.] — The duty & 
authority of a bank to pay a cheque 
cease on notice of the drawer's death.— 
Curley e. BRiooe (Administrator oP 
Drury Estate). [1920] 9 W. W. R. 
1026 ; 63 D, L. R. 351,— CAN. 


sn. .1 — It is not the death of 

the customer, but notice of his death* 
that operates as a revocation of the 
authority of a bank to pay the custo- 
mer's cheque. — K endrick e. Dominion 
Bank & Bownas (1920), 47 O. L. R, 
372 ; 18 O. W. N. 138.— CAN. 


so. -.] — ^WlNNlPBO SAVlNOgRANK 

(TRUBTEE) V. BCennt, [19241 1 D, L. R. 
963.— CAN. 



V(d. m.— Bankets. Cases 600ar~684a. 


of ooUeotion through the dearing house, 
presented the biU for payment over the 
counter to deft, bank & received the money, 
which he then fraudulently converted & 
stole. Pltfs. sued defts. to recover the 
amount of the bill on the groimds of negli- 
gence, money had & received, &; conversion 
of the bill. Evidence was given at the trial 
that there is an almost universal custom at 
Liverpool that trade bills should be presented 
through the clearing house for payment 
to the bank at which they were accepted 
payable, but evidence was also given that 
presentation of such bills over the counter, 
though most unusual, was not irregular : — 
Held : deft, bank were not liable to pltfs. (1) 
on the ground of negligence, because no privity 
of contract existed between defts. & pltfs., 
& defts. owed no duty to pltfs. ; (2) on the 
ground of money had & received, because 
the drawing of the bill did not amount to an 
assignment in favour of the payee of funds 
of the drawee, as the acceptors had no funds 
to meet the bill, which was paid out of a loan 
by defts., the advice to pay the bill sent 
by the acceptors to defts. gave no rights to 
Itfs. as against defts. ; (3) defts, were not 
able to pltfs. for the conversion of the bill, 
because the bill was a negotiable instrument, 
& they paid it in good faith without notice 
of any defect in title & in accordance with the 
law merchant. A bank was not bound to 
make inquiries merely because a bill indorsed 
in blank or an open cheque was presented for 
payment over the counter. According to the 
law merchant such presentation, although 
unusual, was always recognised as due 
presentation, sufficient to require the bankers 
to pay, in the absence of very special circum- 
stances of suspicion. — Auchteroni So Co. v. 
Midland Bank, Ltd., [1928] 2 K. B. 294 ; 
97 L. J. K. B. 625 ; 139 L. T. ^44 ; 44 
T. L. R. 441 ; 72 Sol. Jo. 337 ; 33 Com. Oas. 
345. 

603. Add. Annotation : — Refd. Re Pinto Leite, 
JEx p. Des Olivaes, [1929] 1 Ch. 221, 

616. Add. Annotation : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 

617. Add. Annotations : — Refd. Wilson v. United 
Counties Bank, [1920] A. O. 102; Vanbergen 
V. St. Edmunds Properties, Ltd. (1933), 149 
L. T. 182. 

624. Add. Annotation : — Consd. Re British Trade 
Corpn,, [1932] 2 Ch. 1. 

625. Add. Annotation : — Refd. Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344, 

626. Add. Annotation : — Consd. Rekstin v. Severe 
Sibirsko C^osudarstvemnoe Akeionemoe 
Olschestro Komsevorputj & Bank for Russian 
Trade, Ltd., [1933] 1 K. B. 47. 

627. Add. Annotation : — Consd. Garrard v. James, 
[1925] Oh. 616. 

629. Add. CiicUion : — 88 L. J. K. B. 66. 

Add. Annotations : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Green- 
wood V. Martins Bank, Ltd. (1931), 47 
T. L. R. 607 ; Slingsby v. District Bank, 
Ltd. (1931), 48 T. L. R. 114. 


629a. Space left between name of 

payee dc words ** or order.**] — ^Pltfs., exors. 
of a will, kept an exors.’ account with defts,, 
dp retained a firm of solrs., Messrs. 0. & P., 
who used to assist them in matters connected 
with their testator’s estate. The acting 
member of the firm was one J. C. Pltfs. in 
conference with J. C. decided to invest 
through Messrs. J. P. & Co., stockbrokers, a 
sum of £6,000, paH of the estate lodged on 
deposit with defts. J. C. accordingly drew 
out a form of cheque for signature by pltfs. 
It was in the form “ Pay J. P. dp Co. 
or order ” & was drawn on pltfs.’ deposit 
account with defts. The cheque was signed 
by pltfs. dp left with J. C. to be posted to 
J. P. dp Co. with instructions to invest the 
money. J. C., instead of posting the cheque 
to J. B. dip Co., fraudulently inserted the words 
“ per 0. dp P.” in the blank space between the 
payees’ name dp the words “ or order ” ; he 
then indorsed the document with the names 
C. dp P. dp paid it so altered dp indorsed into 
the W. Bank to the credit of a co. in which 
he was interested dp which had an account at 
that bank. The document was accepted 
without question by the W. Bank dp passed 
through the clearing-house, dip the account 
of pltfs. with defts. was debited, dp that of the 
co. with the W. Bank was credited, with the 
amount on the face of the document. In an 
action by pltfs. against defts. for conversion, 
negligence dp breach of duty ; — Held : (1) the 
cheque had been “ materially altered ” within 
Bills of Exchange Act, 1882 (c. 61), s. 64, dp 
was avoided as between pltfs. dfc defts. by 
that sect., dp therefore defts. could not rely 
upon sect, 60 of the Act as excusing them for 
paying the cheque ; (2) for the same reason 
defts, could not rely on sect. 80 of the Act ; 
(3) assuming the description of the payees, 
“ J. P. dip Co. per 0. dP P.” to be a recognised 
although unusual description, the indorse- 
ment of “ C. & P.” without any reference to 
“ J. P. dp Co.” was irregular dp invalid dp 
defts. were negligent in honouring the cheque, 
dp for this reason also were not protected, by 
sect. 80, or serrible by sect. 60 of the Act ; 

I (4) in leaving a blank space between the 

! names of the payees dp the words ” or order ” 

pltfs. were not guilty of any breach of duty 
towards defts.— Slingsby v. District Bank, 
Ltd., [1932] 1 K. B. 644 ; 101 L. J. K. B. 
281 ; 146 L. T. 377 ; 48 T. L. R. 114 ; 37 
Com. Cas, 39, C. A. 

631. Add. Annotations : — Consd. Reckitt v. 

Barnett, Pembroke dp Slater, [1928] 2 K. B. 
244 ; Midland Bank, Ltd. v, Reckitt (1932), 
48 T. L. R. 271 ; Slingsby v. District Bank, 
Ltd. (1931), 48 T. L. R. 114, Refd. Lloyds 
Bank v. Chartered Bank of India, Australia 
dp China, [1929] 1 K. B. 40 ; Lloyds Bank, 
Ltd. V. Savory dp Co. (1932), 49 T. L. R. 
116 ; Carpenters Co. v. British Mutual Bank- 
ing Co., [1937] 3 All E. R. 811. 

634. Add. Annotation : — Refd. Greenwood v. 
Martin’s Bank, Ltd., [1932] 1 Iv. B. 371. 

684a. Customer silent — Estoppel.]-— 

Pltf. had an account with deft, bank, & his 
wife forged his signature on cheques dp 
thereby drew out all the money left in the 


PART U. SECT. 9, SUB-SECT. 2. 
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account, she lent it to her sister. Pltf., 
on discovering the facts, did not at once 
inform the bank, but about nine months 
later, when his wife told him that she wanted 
more money for her sister, he stated his 
intention of going to the bank, & that night 
his wife committed suicide. Pltf. then went 
to the bank & told the manager about the 
forged cheques. In an action by pltf., 
claiming to be credited by deft, bank with 
the amount of the forged cheques, the bank 
pleaded (a) adoption & ratification, & (b) that 
pltf. was estopped by his silence from 
alleging that the signatures were forgeries. 
The tribunal of first instance found that the 
forged cheques were honoured through the 
carelessness of the bank officials. There 
was no evidence that pltf. had ever adopted 
the forged cheques as his own : — Held : 
ratification had no applicability to a forged 
signature, but pltf. was estopped from 
alleging the forgeries because his silence 
until after his wife’s death had caused the 
bank to lose their right of action against the 
forger, & therefore the action failed. — Green- 
wood V. Martins Bank, Ltd., [1933] A. C. 
51 ; 101 L. J. K. B. 623 ; 147 L. T. 441 ; 
48 T. L. R. 601 ; 76 Sol. Jo. 644 ; 38 Com. 
Gas. 54, H. L. 

Annotations Consd. National Beaefir Assuranoo Co. 
(1932), 48 T. L. K. 612. Rsfd. Imperial Bank of Canada 
V. Begley, 119363 2 All E, K. 307. 

635. Add, Annotation : — Consd. Sliagsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. B. 587. 

639a. Payment to third party without valuable 
consideration — Right of bank to recover.] — 
Deft. H. having possessed himself of crossed 
cheques which were drawn on pltf. bank in 
liis favour & which purported to be drawn 
by his employer’s authority defrauded his 
employer by paying them into a bank, which 
collected them & credited H. with the 
amounts. 13. drew out these amounts & 
paid some of the money without valuable 
consideration to deft. S., who in turn paid 
into her account with deft, bank a portion 
of what she so received. S, had no notice 
of any detect in H.’s title, & she never paid 
into her account with doft. bank any money 
except money which was part of the proceeds 
of H.’s frauds. In an action for a declaration 
that the money standing to the credit of S. 
with deft, bank was the property of pltf. 
bank : — Held : on the assumption that H. 
obtained a voidable title to the proceeds of 
the cheques, yet pltf. bank had established 
their right to the money claimed, as it was 
capable of being traced. — B anqde Belge 
Pour L’ETitANGER v, Hambrouck, [1921] 1 
K. B. 321 ; 90 L. J. K. B. 322 ; 37 T. L. R. 
76 ; 65 Sol. Jo. 74 ; 26 Com. Cas. 72, 0. A. 

Annotation: — Expld. Jones tj. Waring Si Glllow, [1925] 
2 K. B. 612. 


640. Add, Annotation : — Held. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. R. 687. 

644. Add, Citation ;~~88 L. J. K. B. 65. 

Add, Annotations : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Green- 
wood V, Martins Bank, Ltd. (1931), 47 
T. L. R, 607 ; Slingsby v. District Bank, 
Ltd. (1931), 48 T. L. R. 114. 

646. Add. Annotation : — As to (2) Refd. Jones v. 
Waring & GiUow, [1926] A. 0. 670. 

647a, Alteration of payee.] — Pltfs., exors. of one 
T., deceased, employed a solr., one O., of a 
firm 0, & P. to act for them in matters 
relating to deceased's estate. They wished 
to invest a sum of £5,000 through a firm of 
stockbrokers, & O. accordingly prepared a 
cheque for that amount payable to the 
stockbrokers ; pltfs. then signed the cheque 
&: handed it back to C. to deal with as 
directed. O., however, fraudulently added 
to the cheque the words “ per C. <fc P.,” & 
then indorsed the cheque with the words 
“ O. & P.” & banded it to a branch of deft, 
bank to be credited to the account which a 
CO. in which he was interested kept at that 
branch. The cheque was credited to that 
CO. & was passed through the clearing house, 
& in due course pltfs. were debited by their 
own bank with the sum of £6,000. On dis- 
covering the fraud pltfs. brought this action 
to recover the £5,000 from defts. ; — Held : 
the words added by C. to the cheque con- 
stituted a material alteration & rendered the 
cheque void under Bills of Exchange Act, 
1882 (c. 01), s. 64 (1). As therefore the 
cheque when it came into the hands of 
defts. was merely a piece of worthless paper 
no action could be brought on it, & pltfs.* 
claim failed. If, however, the cheque re- 
mained a valid one defts. had dealt with it 
without negligence & were protected by 
Bills of Exchange Act, 1882 (c. 61), s. 82, 
& for that reason also the claim failed, — 
Slingsby v, West^dnster Bank, Ltd. 
(No. 2), [1931] 2 K. B. 583 ; 101 L. J. K. B. 
291, n. ; 146 L. T. 89 ; 47 T. L. R. 1 ; 36 
Com. Cas. 61. 

Annotation : — Overd. Slingsby v. District Bank, Ltd. (1931), 
48 T, L. R. 114. 

647b. .] — Slingsby v. The District Bank, 

No. 629a, ante. 

649. Add. Annotations : — Consd. Koechlin v, 

Kestenbaum, [1927] 1 K. B. 889. Refd. 
Republica de Guatemala v, Nunez, [1927] 
1 K. B. 669. 

662. Add, AnnofeUion : — Refd. Goldman v. Cox 
(1924), 40 T. L, R. 744. 

655. Add. Annotation : — Refd, Bell v. Lever Bros., 
Ltd. (1931), 146 L. T. 258. 


PART n. SECT. 10. 

836 6 a. .3— In an 

action by a customer of cleft, bank to 
recover the aggregate amount of a 
number of cheques forged by a con- 
fidential clerk employed by the ous- 
tomer, which were paid by the bank 
& charged to the customer's account, 
the fraud being skilfully concealed from 
both customer &, bank : — Held : with 
the exception of certain cheques 
bearing genuine signatures, the amounts 
of which were raised by the clerk, there 
was no negUgenoe on the part of either 


the customer or the bank in failing 
to discover the frauds. — C olumbia 
GRAPH ornoNK Oo. ». Union Bank of 
Canada (1916), 38 O, L. R. 326 ; 34 
D. L. H. 743.-~CAN. 

636 iib. .] — A oos- 

tomer of a bank was estopped from 
denying that certain forget! cheques 
were signed by him or by his authority, 
by reason of his conduct in not having 
notified the bank when he learned of 
the forgery of previous cheques on 
his account by the same person. — 
Cabana r. Bank of Montreal, 
d W. W. R. 969.--CAN, 



687 1. Debited in pass book 

— Book returned unco'amiTied.]— The 
negligence of a customer, who, by 
failing to examine her pass book, does 
not discover that there has been an 
unauthorised withdrawal from her 
aox>ount : — Held : not to give rise to 
an estoppel or prevent the recovery 
from the bank of further moneys 
subsequently paid out by the bank In 
good faith on similar cheques. — A bbott 
V. Bank op Touonto ; Abbott o. 
Bank op Montreai., [1934] 3 D. L. R. 
256 ; O. R. 396.— CAN. 
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658. Add. AnnoUdions : — Consd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607; 
Algemeene Bankvereeniging v. Langton 
(1936), 40 Com. Gas. 247, Refd. Bow^s 
Emporium v. Brett ^927), 44 T. L. R. 194. 

663, Add, Annotations : — Consd. Carpenters Co. v. 
British Mutual Banking Co., [1937] 3 All 
R. R. 811. Held. Auchteroni v. Midland 
Bank, [1928] 2 K. B. 294 ; Stag Line, Ltd. 
V. Foscolo Mango &; Co. (1931), 48 T. L. R. 
127. 

666, In paragraph, for “ protected by Bills of 
Exchange Act, 1882 (c. 61), s. 19,** read 
** protected by Stamp Act, 1853 (c. 59), s. 19.** 
Add, Annotations : — Held. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40 ; Lloyds Bank, Ltd. v. 
Savory & Co. (1932), 49 T. L. R. 116 ; Car- 
penters Co. V. British Mutual Banking Co., 
[1937] 3 Alls. R. 811. 

667. Add Annotation: — Refd. Lloyds Bank v. 
Chartered Bank of India (1927), 44 T. L. R. 
165. 

668a. .] — M., who was 

secretary & managing director of pltf. co., 
represented that he had bought goods for 
them from W., & the co. drew cheques to the 
aggregate amount of £762 in payment on a 
South African bank, making them payable 
to W,, Sz, handing them to M. as manager that 
he might hand them to W, M., inSiead of 
doing so, paid the cheques with forged in- 
dorsements into his own account with deft, 
bank which credited him with the amounts 
& obtained payment from the South African 
bank. The cheques were signed by two 
directors, including M., of pltf. co. M. 
applied the money received from the cheques 
with the exception of about £272 for W., 
paying out of the proceeds of five cheques 
“ to order ** for £62 10s. each four sums of 
£60 from his private account to W. One 
cheque, dated May 27, 1918, for £97 10s., 
which was payable to self or order ” & signed 
by M. ^ a co-director, was refused by the 
bank, & came back to them after such refusal 
with M.'s name written in after the word 
“ self,” but the alteration was not initialed 
by both directors, & the addition was in M.*8 
writing. Pltf. co. repudiated the transactions 
& sued the bank for damages for conversion 
of the cheques, or alternatively for money 
had & received. Deft, bank claimed pro- 
tection under Bills of Exchange Act, 1882 
(c. 61), B. 82, & also as holders for value : — 
Held : (1 ) the onus of proving that there was 
no negligence had been discharged by the 
bank, except as to the five cheques for 
£62 10s. each; (2) the bank*8 duty with 
regard to these five cheques was to have 
made inquiries, & they were negligent in 
paying them into M.*8 account ; (3) the bank 
was negligent in cashing the cheque of May 27, 
1918, as it should have seen that the alteration 
in it was made without the concurrence of 
both directors ; (4) the evidence was not 
sufficient to show that M. paid anything out 
of his private account to W. in respect of 
the fifth cheque for £62 10s. ; (6) there must 
be judgment for pltf. co. for £2 10a. on 
four of the cheques “ to order ** for £62 10s., 
£62 10s. on the fifth cheque for the same 
amount, & £97 10s. oh the cheque of May 27, 
1918, making an aggregate amount of £170.- 


SoijoHBTTB, Ltd. v , London County, West- 
minster & Parr’s Bank, I^td. (1920), 36 
T. L. R. 195. 

670. Add. Annotations : — Consd. Carpenters Co. 
V. British Mutual Banking Co., [1937] 3 All 
E. R. 811. Refd. Imijoriers Co. v. West- 
minster Bank, [1927] 2 K. B. 297 ; Slingsby 
V. Westminster Bank, [1931] 1 K. B. 173. 

671. Add. Citation : — sub nom. Mathews v. 
Williams, Brown & Co., 10 R. 210. 

672. Add. Annotation : — As to (2) Reid. Savory 
(E. B.) &; Co. V. Lloyds Bank, Ltd. (1932), 

48 T. L. R. 344. 

672a. Collection lor another bank.] — Im“ 

porters Co. V, Westminster Bank, No. 
292b, ante, 

673. Add, Annotations: — Refd. Taxation Comrs. 
V, English, Scottish & Australian Bank, 
[1920] A. C. 683 ; Savory (E. B.) & Co, v, 
Lloyds Bank, Ltd. (1932), 48 T, L. R. 344. 

674. Add, Amiofaiions : — As to (2) Consd. Lloyds 
Bank v. Chartered Bank of India, Australia 
China, [1929] 1 K. B. 40. Refd. London & 
Montrose Shipbuilding & Repairing Co. v, 
Barclays Bank (1925), 31 Com. Cas. 67 ; 
Lloyds Bank, Ltd. v. Savory & Co. (1932), 

49 T. L. R. 116. 

676. Add, Annoicdions : — Apld. Brown v. Swan 
(1921), 37 T. L. R. 787. Consd. Re Farrows* 
Bank, [1923] 1 Ch. 41 ; Carpenters Co. v. 
British Mutual Banking Co., [1937] 3 All 
E. R. 811. Refd. Dey v. Mayo, [1920] 2 
K. B. 346 ; Sutters v. Briggs, [i922] 1 A. C. 
1 ; Undeiwood v. Bank of Liverpool & 
Martins, Underwood v, Barclays Bank, 
[1924] 1 R. B. 775 ; Importers Co. v, West- 
minster Bank, [19271 2 K. B. 297 ; Slingsby 
V. Westminster Bank, [1931] 1 K. B. 73. 

677. Add. Annotations : — Refd. Dey v. Mayo, 
[1920] 2 K. B. 346 ; Sutters v. Briggs, [1922] 

1 A. C. 1 ; Re Farrow’s Bank, [1923] 1 Ch. 41 ; 
Importers Co. v. Westminster Bank, [1927] 

2 K. B. 297. 

679. Add. Annotation: — Dlstd. Lloyds Bank v. 
Chartered Bank of India, Australia & China? 
[1929] 1 K. B. 40. 

680. Add. Annotation : — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. 

680a. “ Receives payment ** — Collecting bank.] — 

Importers Co. v, Westminster Bank, No. 
292b, ante, 

680b. Payment In ordinary course of business — 
Bills of Exchange Act, 1882 (c. 61), s. 60 — 
Stamp Act, 1858 (c. 59), s. 19.] — Pltfs., as 
managers of a convidescent home, kept an 
account with deft. bank. Pltfs. employed 
a secretary of the committee which man- 
aged the home, who kept Ids personal 
account with deft. bank. By a series of 
frauds, the secretary misappropriated cheques 
amounting to over £4,000, whicli were tLe 
property of pltfs. which he contrived to 
have placed to his account deft, hank 

in the following manner. The cheques, 
which were crossed, were all properly signed 
by pltfs.’ proper oillccrs, &; in most cases 
were drawn to people wlio had supplied goods 
to the home, m which cases the secretary 
forged an indorsement, or procured a forged 
indorsement of the payee, & paid the cheques 
into deft, bank, asking the bank to credit his 
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account with the amount of the cheques. 
In other cases, the secretary procured cheques 
i ;0 be drawn in payment of forged invoices 
in favoui* of fictitious persons, in these 
oases the iadorsements were similarly forged, 
the amounts of the cheques credited to the 
secretary’s account. In an action for con- 
vemon, deft, bank pleaded: (i.) that the 
payees were non-existent persons, that 
the secretary was the bearer of the cheques ; 
(ii.) that it had paid the cheques in good 
faith in the ordinary course of business, &; 
was protected by Bills of Exchange Act, 
1882 (c. 61), & Stamp Act, 1863 (c. 69) ; & 
(iii.) that the cheques were crossed, & that 
it received payment thereof for a customer 
in good faith, Sc without negligence : — Held : 

(1) (MacKijjnon, L.J., dissenting) as a receiv- 
ing bank deft, bank had been guilty of con- 
version, <fe, as it had been found by the judge 
to have acted negligently, it was not pro- 
tected by Bills of Exchange Act, 1882 (c. (>1), 
s. 82. Deft, bank was therefore liable to 
pltfs. for the amount of the cheques converted 
during the six years prior to the action ; 

(2) each transaction was a separate one, Sc 

the bank was not entitled to plead that, as 
the system had been going on for some time, 
the clieques received during the six years i)rior 
to the action had been received without 
negligence on the part of the bank ; (3) (Mac- 
Kinnon, L.J,, making no reference to this 
point) Stamp Act, 1863 (c. 69), s. 19, is 
impliedly lepealed by Bills of Exchange Act, 
1882 (c. 01), 8. 00; (4) per Slebser Sc 

MacKinnon, L.JJ. : a bank can act negli- 
gently, & yet be acting in the ordinary 
course of business ; (5) per Greer, L.J. : 

Bills of Exchange Act, 1882 (c, 61), s. 60, 
protects a bank only when that bank is 
merely a ijaying bank, & is not a bank which 
receives the cheque for collection. Per 
Slebser, L.J. : deft, bank as paying bank 
was to bo deemed to have paid the cheque 
in the ordinary course of business. Sc was 
proti^cted by sect. 60. — Cajipenters Co. v. 
BrittbIi Mutual Banking Co., Ltd., [1937] 

3 All E. K. 811 ; 157 L. T. 829 ; 53 T. L. K. 
1010 ; 81 Sol. Jo. 701 ; 43 Com. Oas. 38, C. A, 

681. Before this case add See, also, Nos. 674- 
080.” 

684. Add. Annotations : — Apld. Lloyds Bank v, 
Ch al tered Bank of India, Australia Sc China, 
[1929] 1 K. B. 40. Refd. Underwood v. 
Bank of Liverpool Sc Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775 ; Lloyds 
Bank, Ltd. v. Savory & Co. (1932), 49 T. L. R. 
110 ; Carpenters Co. v, British Mutual 
Banking Co., [1937] 3 All B. R. 811. 

686, Add. Annotation : — Apld. Underwood v. Bank 
of Liverpool Sc Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. 

687. Add. Annotations ; — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Underwood v. Bank 
of Liverpool Sc Martins, Underwood v. 
Barclays Bank [1924] 1 K. B, 776 ; Savory 
(E. B.) Sc Co. V. Lloyds Bank, Ltd. (1932), 140 
L. T. 630. 

687a« -,] — -L., who was the chief 

accountant at the Bombay branch of pltf. 
bank. Sc was authorised to sign cheques on 
their behalf, had by a system of fraud pro- 
cured the signature by another o^eial of the i 
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branch of cheques payable to deft. bank. 
Those cheques were then sent to deft, bank 
for collection, with instructions written by 
L. on the bank’s letter paper requesting deft, 
bank to place the proceeds of the cheques 
to the credit of a joint account which L. 
had opened at deft, bank in the name of 
himself & his wife. Those instructions 
having been carried out, the proceeds of the 
cheques were then collected by L. promptly 
after they had been paid in. It appeared 
from the account itself that it was generally 
in small credit until the arrival of each 
fraudulent cheque. Sc there was a failu^ on 
the part of deA. bank to make inquiries of 
pltf. bank as to the regularity of the trans- 
actions ; (1) each cheque taken by 

itself was “ issued,” being signed Sc dealt with 
by persons having ostensible authority to sign 
& issue it, but the accompanying instructions, 
signed by L. alone, gave notice of irregularity 
which destroyed the “ holding in due 
course ” ; (2) deft, bank were not entitled 
to rely on Indian Negotiable Instruments 
Act, s. 131, as their title as holders was 
defective through notice, so that they were 
not “ true owners ” within the sect. ; (3) deft, 
bank had failed to discharge the burden of 
showing that they had collected without 
negligence. Examination of L.*s account 
should have put them on inquiry as to the 
source from which these payments were 
made, Sc pltfs. were entitled to succeed in 
their claim for conversion ; (4) defts. could not 
set off the amount of the cheques repaid to 
pltfs. against the amount of the converted 
cheques. — Ltx)YDS Bank v. Oharteeed Bank 
OF India, Australia & China, [1929] 1 
K. B. 40 ; 97 L. J. K. B. 609 ; 139 L. T. 126 ; 
44 T. L. R. 534 ; 33 Com. Cas. 306, C. A. 

Annotations : — As to (3) Consd. Sllnprsbyr. DistHot Bank, Ltd. 

(1931), 48 T. L. R. 114,. Re!d. Fenton Textile Assocn. v, 

Thomas (1929), 45 T. L, H. 264 ; SIini?sby v, Westminster 

Bank, Ltd., [1931] 2 K, B. 583 ; Lloyds Bank, Ltd. v. 

Savory & Co. (1032), 49 T. L. E. 116. 

687b. .] — One T., a solr., had from 

a client a power of attorney entitling T. to 
draw cheques on the client’s banking account 
& to apply the moneys for the purposes of 
his client. T. for his own purposes fraudu- 
lently drew 15 cheques on his client’s account 
with the B. bank, signing the cheques by 
using a rubber stamp which had on the 
upper line the name of the client Sc on the 
lower line “ his attorney ” Sc by placing his 
own signature between the lines. T. then 
paid the cheques into his own account with 
the M. bank, defts., with whom he had an 
overdraft. On discovering the facts the client 
brought an action against defts. for damages 
for conversion of the cheques, Sc defts. relied 
on Bills of Exchange Act, 1882 (c. 61), s. 82, 
alleging that the cheques were crossed cheques 
& that they had received payment of them 
in good faith Sc without negligence. During 
the proceedings T.’s client died. Sc the pro- 
ceedings were continued by the client’s 
exors. as pltfs. It was admitted that defts. 
had acted in good faith : — Held : except in 
the case of two of the cheques defts. in pre- 
senting Sc receiving payment for the cheques, 
had converted them, Sc as defts. had from the 
form of the cheques notice as to the money 
not being ,T.’s money, they were negligent 
in making .no inquiry as to T.’s authority 
to make thei*e payments into his own acjcount, 
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& therefore the action succeeded. — ^M idiand 
Bank, lym. v, Bbokitt, [1933} A. 0. 1 ; 102 
L. J. K. B. 297 ; 148 L. T. 374 ; 48 T. L. B. 
271 ; 76 SoL Jo. 166 ; 37 Com, Oas. 202, 
H. L. 

Annotation — ^Consd. Slingsby v, Dletriot Bank, Ltd., [19321 
1 K. B. 544. 

689. Add, Annotation: — As to (1) Hetd, Savory & 
Oo. V, lioyda Bank, Ltd. (1932), 140 L. T. 630. 

690* ddd. Annotations: — As to (1) Consd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China (1928), 97 L. J. K, B. 609; Beckitt 
V. Barnett, Pembroke & Slater, [1928] 2 K. B. 
244 ; Midland Bank, Ltd. v. Beckitt (1932), 
48 T. L. B. 271 ; Slingsby v. District Bank, 
Ltd. (1931), 48 T. L. B. 114. Held. Taxation 
Comrs. V , English, Scottish & Australian 
Bank, [1920] A. C,, 683 ; Underwood v. Bank 
of Liverpool A Martins, Underwood v, Bar- 
clays Bank, [1924] 1 K, B. 775 ; Australian 
Bank of Commeroe v. Perel, [1926] A. 0. 
737 ; Uoyds Bank, Ltd. v. Savory & Co. 
(1932), 49 T. L. R. 116 ; Carpenters Co. v. 
British Mutual Banking Co., [1937] 3 All E. B. 
811. Generally^ Refd. Goldman v. Cox (1921 ), 
40 T. L. H. 123. 

691. Add* Annotation : — Asia (2) Refd. Underwood 
V* Bank of Liverpool & Martins, Underwood 
V. Barclays Bank, [1924] 1 K. B. 775. 

e91a. — - — Cheque payable to & indorsed by 

public official.] — A banker to whom a private 
<mstomer hands, for collection on his account, 
a cheque payable to & indorsed by a public 
official is put upon inquiry whether the cus- 
tomer is entitled to the cheque, & acts 
negligently if he credits the customer with 
the proceeds of the cheque without having 
made any such inquiry. 

The Overseas Military Forces of Canada 
engaged in the European war had an estates 
office in England authorised by the Secretary 
of State for the Colonies to perform in accord- 
ance with statutory conditions the duties of 
collecting & distributing the estates of 
members of these forces dying in Europe. 
A sergeant employed at the office mis- 
appropriated during a period of ten months 
thirty-two cheques of the aggregate value 


of about £3,900, representing money belong- 
ing to the estates of deceased soldiers. Each 
of the cheques was drawn payable to “ The 
Officer in Charge, Estates Office, Canadian 
Overseas Military Forces,** <fc was indorsed 
generally by that officer under the same 
description with a view to its being sent to 
the Payma8ter-(3eneral of these forces for 
payment of the amount to the beneficiaries, 
or in some cases directly to the beneficiary, 
& each cheque was crossed generally. The 
sergeant paid the first two cheques into a 
branch of defts.* bank at which he had a 
small private account of his own & the rest 
. of them into another branch of the bank 
which passed them on to the former branch* 
No inquiry was made at > either branch 
whether he was entitled to the cheques, & 
at the former branch they were credited to 
his account A payment of them was received 
for him. In an action by the Paymaster- 
General against defts. for damages for con- 
version of the cheques : — Held : the fact 
that the cheques were drawn payable to & 
indorsed by a public official should have put 
the cashiers of defts. upon inquiry whether 
their private customer was entitled to the 
cheques ; in crediting the cheques to him 
without any inquiry the cashiers of both the 
branches had been guilty of negligence ; & 
therefore defts. were not protected by Bills 
of Exchange Act, 1882 (c, 61), s. 82, from 
liability to pltf. — Boss v. London County, 
WESTMINSTER & PARR’S BANK, [1919] 
1 K, B. 678 ; 88 L. J. K. B. 927 ; 120 L. T. 
636 ; 36 T. L. B. 315 ; 63 Sol. Jo. 411. 

Annotations ' — Dbtd. Slingsby v. Westminster Bank, [1031] 
1 K* B. 173. Consd. Lloyds Bank v* Chartered Bank of 
India, Australia & China, [1929] 1 K. B. 40. Retd. Under- 
wood V. Bank of Liverpool & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. 

691b. Cheque payable to company.] — 

Underwood (A. L.), Ltd, v. Bank of Liver- 
pool, 8a!me V . Barclays Bank, No. 387a, 
ante* 

,] — In 1922 pltfs. wore build- 
ing ships for a firm, L. M. & P., in con- 
nection with that business L. M. A P. sent 
pltfs. a crossed cheque for £8,000. That 


part II. SECT. 12, SUB-SECT. 8. 

691 1. What is neglioenoe — Defective 
title ofcuMomer — Collection for strafwer.] 
— A man unknown to a banker was 
permitted to open an account with 
the bank by paying in a deposit of 
185 in notes dc four crossed ohequea for 
oollectJou, such ohequea being made 
payable to a number or bearer & 
marked ** bank,*’ or “ not negotiable,’" 
or bank not negotiable.*’ Without 
making any inquiry as to the man’s 
title to the cheques the bank collected 
them. On the following day the man, 
by an open cheque, drew out almost the 
whole of the amount to the credit of 
his account, 8c paid in for collection 
four other crossed cheques, including 
one drawn by pltt, payable to a number 
or 1t>earer to which the man who paid 
it In had no title. These four cheques 
were oolleoted by the bank almost 
without inquiry : — Beld : the clr« 
oumstanoes in whioh the account was 
opened was such as to put the bank 
upon inquiry : the duty of inquiry 
extended to the transactions of the 
nsxt day A in the absence of reasonable 
Inquiry the bank was guilty of negli- 
genoe.'^UoNDON Bane of AtiHmu:.iA, 
Ltd. 0. Kendall (1920), 28 0. L. 
401*— AUS, 


691 ii. .1 — Mason v. 

Savings Banx or South Australia, 
[1925] S. A. S. R. 198.— AUS. 

691 iii. .] — ^Pltf.’B manager, 

S., had general authority to draw 
cheques on pltf.’s acooimt. S. drew 
& signed a cheque on pltf.’s account 
for £250 odd in favour of ** A. or 
bearer ** ; the amount, date 8c payee’s 
name was also In the handwriting of 
S, The cheque was crossed generally 
" Not negotiable.” The cheque was 
on one of pltf. ’a cheque forms. This 
cheque was paid by S. into his account 
with deft, bank a few hours after It 
appear^ to have been signed. The 
teller on S. handing in the cheque, 
asked S, Which his title was 8c received 
an assurance from S, that ” It was all 
right.'* S. was well known Sc of good 
repute in the district, & had had an 
account with deft, bank for some time, 
Sc during the previdus six months 
several cheques in his favour signed 
by Win, drawn on pltf,*8 account, had 
been paid in & not been queried. Over 
a year later 8. drew & signed a 
oheque on one of pltf.*s forms on pltf. e 
account for £358 odd in favour of 
*' V, or bearer.” The cheque Sc 
trimsaotion were similar to the other 
cheque except that the date, name or 

35 


payee 8c payee & amount were not 
in S.’s handwriting. A similar query 
was made by the teller, Sc answered 
In much the same way. In the 
interval five directors’ cheques signed 
by S. had been paid in payable to him- 
self or bearer. Other than the infpiiry 
made by the teller of S. no inquidow 
wore made by the deft. The choquea 
were in fact drawn by S. without 
authority 8c the proceeds were mis- 
appropriated by him. In an action 
tor damages for conversion : — //c7r/ .• 
there was a convorsdon in each case. 
Also, as the bank had not acted with- 
out negUgeniJe, it was not pmtectcii 
by sect. 88 of Bills of Kxcliange Ad, 
1909. — Bennei’T & Fihhkic. liTo. r. 
Commercial Bank op acsthalia. 
Ltd., [19.301 S. A. 8. B. 26.--AUS, 

691 iv. — ■ — .] — Where a banker 
claims the protection of sect. 88 (1) of 
Bills of Exchange Act, 1909-1012, the 
test of negligence is whether the 
transaction of paying In the cheque, 
coupled with the olrcumstances un^ 
cedent & present, wtus so out of the 
ordinary coui-se that It ought to have 
aroused doubts in the banker’s mind 
& caused him to make inquiry,-^ 
English, Scjottish 8c AtJexRALiAN . 
Bank, Ltd. v. Beatty, [193118, R. (Q.) 
291.— AXIS. 
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cheque was duly received at pltfs/ office Sc B., 
a director, signed a receipt form on the back 
of the cheque as follows ; ** Ii. & M. Ship- 
building Co. T. B. director.’* Another 
director of pltfs., J., then indorsed the cheque 
bo the order of another co. of which B. was 
a director, B. & Co. Ltd. The cheque was 
then indorsed by B. “ for & on behalf of B. 

& Co. T. B. director,'* Sc was paid into the 
account of B. & Co. at a branch of defts. ; 

Sc subsequently by arrangement between 
defts. Sc nimself B. drew £2,000 out of the 
£8,000 thus credited to B. Co. Ltd. for his 
own private purposes. J. had no right to 
indorse the cheque to the order of B. Sc Co., 
B. & Co. had no right to the proceeds of 
the cheque. In 1923 pltfs. went into liquida- 
tion, Sc the liquidator on examining the 
accounts found that the cheque for £8,000 
had been misapplied, Sc also that other sums 
were owing by B. to pltfs. The liquidator 
thereupon proceeded by a misfeasance sum- 
mons against J. Sc B., & upon that summons 
an order was made for £450 against J. Sc 
£10,450 against B. The money was not 
paid, Sc pltfs. brought an action against defts. 
for conversion of the £8,000 cheque ; — Held : 
there was clear evidence of negligence on the 
part of defts., Sc Bills of Exchange Act, 1882 
(c. 01), 8. 82, gave no defence to the claim. — 
London Sc Montrose Suipbuilding Sc 
Repairing Co., Ltd. v. Barclays Bank 
(1920), 31 Com. Cas. 182, C. A. 

691 d. Dividend warrant for War Loan.] 

— The first pltf., who was an executrix Sc a 
beneficiary under a wiU, received from the 
Bank of England a warrant for interest 
on War Loan, the waiTant being crossed 
“& Co. Not negotiable” Sc being expressed 
to be ” A/c Harry Turner, deceased.” She 
signed the warrant Sc sent it to the exor.’s 
soil’, in pursuance of an arrangement that any 
warrants received by her shomld be sent to 
him for attention. The solr. paid the warrant 
into his own account with deft, bank, repre- 
senting to the bank that it was a repayment 
of a loan which he said he had made to the 
first pltf. In an action against the bank to 
recover the amount: — Held: (1) although 
the drawer of the warrant was an official 
of the Bank of England on which it was 
drawn, yet, as he was acting as an agent of 
the Government, the warrant constituted 
a ” cheque ” ; (2) the word ‘‘ dividends ” in 
Bills of Exchange Act, 1882 (c. 61), s. 95, 
included interest on Government stock. Sc 
(3) as defts. had not been guilty of any negli- 
gence they were, on both grounds, pro- 
tected by Bills of Exchange Act, 1882 (c. 61), 

B. 82, & the action failed. — Slingsby v. 
Westminster Bank, Ltd., [1931] 1 K. B. 
173 ; 100 L. J. K. B. 196 ; 144 L. T. 369 ; 

47 T. L. R. 1 ; 36 Com. Cas. 64, 

AnmtiaMtms : — Dbtd* Sllngrsby v. District Baak, Ltd., [1932] 

1 K. B. 544. Refd. Sliagsby v. WoHtmiuater Bauk, Ltd, 
(No. 2), [19311 2 K. B. 583. 

691 e. Sufficiency of inquiries — Breach of 

regulations.] — T., a motor trader in Bristol, 
h^ an account with deft. bank. He in- 
duced pltfs., a hire-purchase finance firm, to 
make out a cheque to W. Sc Co. for £189 5s., 
which cheque was crossed 4&; marked not 
negotiable in print. T., having forged the 
indorsement of W. Sc Co. upon it, then added 
his own indorsement to it Sc paid it into his 
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own account. The cashier asked T., if he 
had obtained the cheque from W. Sc Co., to 
which question he replied in the affirmative. 
The cashier then inspected T.’s account Sc 
saw there wei’e considerable dealings between 
him & W. & Co. T. then volimteered the 
information that he had bought a car from 
W. Sc Co., Sc sold it to a customer of his, Sc 
mentioned a cheque for £484 10s. which had 
passed through his account in favour of W. 
<fe Co., Sc led the cashier to believe that a 
hire-purchase arrangement had been entered 
into with i)ltfs, in respect of a oar bought 
from W. Sc Co. Sc sold to one of his customers. 
Deft, bank’s relations require such a cheque 
to be dealt with by the branch manager. Sc 
not by the cashier. The cheque was not 
brought to the branch manager’s notice, nor 
did the cashier by inquiry discover, as the 
fact was, that many cheques drawn by T. 
on his account had been dishonoured, or 
honoured only after repeated presentation. 
The bank made no inquiry of W. Sc Co. 
respecting the cheque. Pltfs. sued the bank 
for the conversion of the cheque : — Held : 
(1) a breach of the bank’s own regulations 
was not conclusive proof that the cashier 
made insufficient inquiry, nor is a customer 
entitled to require literal performance of such 
regulations ; (2) the past banking history of 
T. wa^ such that the bank should have made 
further inquiry, possibly by reference to the 
drawer or the payee of the cJieque. — Motor 
Traders GuAitANTEE Corpn., Ltd. v. Mid- 
land Bank, Ltd., [1037] 4 All E. R. 00 ; 157 
L. T. 498 ; 54 T. L. R. 10 ; 81 Sol. Jo. 805. 

692a. ,] -Taxation Oomrs. v. Engush, Scot- 

tish Sc Australian Bank, No. 292a, ante. 

592b. Question of fact.] -r- The question 

whether a banker in receiving payment of a 
cheque for a customer has acted without 
negligence, so as to be protected by BUis of 
Exchange Act, 1882 (c. 01), s. 82, if the cus- 
tomer has no title thereto, is a question of 
fact. Where there was a missing link in the 
chain of identification of the customer : — 
Held : that fact ought to have put the bank 
upon Inquiry, & the bank was not protected 
by the sect. — Hampstead Guardians v. 
Barclays Bank, Ltd. (1923), 39 T. L. R. 
229 ; 67 Sol. Jo. 440. 

692c. .] — Slingsby v. Westminster Bank 

(No. 2), No. 647a, ante. 

092(1. Failure to require particulars of cheques 

paid in.] — It was the practice of bankers 
having a head office in London Sc various 
branch offices in London Sc elsewhere to 
accept at their head office cheques for the 
credit of an account at any one of their 
branch offices Sc to accept at any one of 
their branch offices cheques for the credit 
of an account at any other branch office. A 
firm of Tendon stockbrokers were in the habit 
of signing crossed cheques which were in- 
tended to be applied in payment of jobbers* 
accounts, Sc which in accordance with a rule 
of the London Stock Exchange were crossed 
Sc made payable to bearer. They had in 
their employment two clerks, P. Sc S. P, 
had an account at one country branch of 
the ‘bank. The wife of S. had an account 
at another country branch. The manager 
of country branch No. 1 knew that P. was 
a stockbroker’s clerk, but did pot know Sc 
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did not ask the name of his employers. The 
manager of country branch No, 2 knew 
nothing of S. Both P. & Mrs. S. had, when 
opening their accounts, given references 
which appeared satisfactory to the respective 
branch managers. P. stole many of the 
cheques signed as above, & handed them in 
at one or other of the bankers’ London 
branches, making out paying-in slips which 
represented that the cheques wore paid in 
by the payees & directed payment to be 
made to the credit of P.’s account at country 
branch No, 1. S. also stole many of the 
cheques & handed them in at the bankers’ 
’“head office, making out paying-in slips 
directing payment to be made to the account 
of Mrs. S. at country branch No. 2. The 
stolen cheques were in each case received 
by the London office Sc sent to the Clearing 
House. The paying-in slips were sent to the 
country branch, no mention being made of 
the names of the drawers. The amounts of 
the cheques were without question credited 
as directed by the paying-in slips. Written 
rules formulated by the bankers for the 
direction of their managers provided, among 
other things, that no new current account 
should be opened without knowledge of, or 
full inquiry into, the circumstances Sc 
character of the custf^raer ; there was also 
a rule, not written but generally recognised, 
that banks do not take payments in, without 
inquiry, of cheques drawn by a firm in favour 
of a third party Sc paid in by a person, other 
than the payee, who is or ought to be known 
to be an employee of the drawing firm. The 
stockbrokers sued the bankers for conversion i 
of the stolen cheques. The bankers pleaded ' 
Bills of Exchange Act, 1882 (c. 61), s. 82, Sc 
alleged that they had in good faith & without 
negligence received payment of the cheques 
for their customers P. Sc Mrs. 8. ; — Held : 

1 1 ) the practice of the bankers was defective 
ill tliat the branch which received the cheques 
in the first instance never informed the | 
crediting branch of the napies of the drawers 
of the cheques ; (2) the managers of the 

crediting branches had omitted to make 
sufficient inquiries when accepting P. Sc Mrs. 
8. as customers ; in these circumstances the 
bankers had failed to prove that they had 
acted without negligence, Sc consequently 
that they were liable ; (3) Semhle^ by Ot. of 
Appeal, neither P. nor Mrs. S. was a “ cus- 
tomer ” within the true meaning of sect. 82, 
inasmuch as neither had an account at the 
City olTices into which the cheques were paid. 
— Lloyds Bank, Ltd. v. Savory (E. B.) Sc 
Co., [1933] A. C. 201 ; 102 L. J. K. B. 224 ; 
49 T. L. K. 116 ; 38 Com. Cas, 115 ; sub 


PART n. SECT. 13, SUB-SECT. 1, 

696 i. Passing to fro of — Effect ,} — 
Qu, : whether the return of a bank's 
pass book without comment con- 
stitutes a stated & settled account & 
operates as an estoppel preohidim; the 
customer from disputing the entries 
therein to the prejudice of the bank. — 
Batakrishna PaAMANiK V. Bhowani- 
PUR Banking Corpn., Ltd. (1931), 
I. L. E. 69 Calc. 662.--IND. 

699 iii. ,1—Bharat Na- 

tional Bank v. Banarjis Das (1923), 
I. L. R. 6 Lah. 129.— IND. 

tp. Sighting vouchers as to correct' 
ness of account in pass-book — EsloppcL] 
— Columbia Geapbophonb Oo. v. 


now. Savory Sc Co. v. Lloyds Bank, Ltd., 
148 L. T. 291, H. L. 

Annotation : — OeneraZly^ Refd. Oarpontors Co. v, British 
Mutual Banking Co., i:i9.37] 3 AU E. R. 811. 

0926. Failure to inquire as to employment or 

occupation of customer.] — L loyds Bank, 
Ltd. V, Savory (E. B.) & Co., No. 692d, atite. 

692f. Who is customer.”] — Lloyds Bank, Ltd. 
V. Savory (E. B.) Sc Co., No. 692d, ante. 
Banker’s drafts.] — See Bills of Exchange Act 
(1882) Amendment Act, 1932 (c. 44). 

693. Add. Annotation : — Refd. London Sc Montrose 
Shipbuilding Sc Repairing Co. v. Barclays 
Ba^ (1925), 31 Com. Cas. 67. 

694. For “ forgot ” in the seventh line of the 
paragraph read “ forged.” 

Add. Annotations : — ^Consd. Carpenters Co. v. 
British Mutual Banking Co., [1937] 3 All 
E. R. 811. Refd. Imi^oHers Co. v. West- 
minster Bank, [1927] 2 K. B. 297 ; Slingsby 
V. Westminster Bank, [1931] 1 K. B. 173. 

696. Add. Annotation : — Refd. Firm Bishun Chand 
V. Seth Girdhari Lai (1934), 50 T. L. R. 465. 

703. Add. Annotations : — ^Consd. Carpenters Co. 
Britisli Mutual Banking Co., [1937] 3 All 
E. H. 811. Refd. Auchteroni v. Midland 
Bank, [1928] 2 K. B. 294 ; Stag Line, Ltd. 
V. Foscolo Mango Sc Co. (1931), 48 T. L. R. 
127 ; Firm Bishun Chand v. Seth Girdhari 
Lai (1934), 50 T. L. R. 465. 

704. Add. Annotation: — As to (2) Refd. British Sc 
North European Bank v. Zalzstein, [1927] 
2 K. B. 92. 

706, Add. Annotation : — Refd. I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81. 

708. Add. Annotation : — Refd. I. R. Comrs, v. 
Holder, [1931] 2 K. B. 81. 

718. Add. Annotation : — Consd. Re Swinburne, 
Sutton V. Featherley (1925), 70 Sol. Jo. 64. 

728. Add. Annotation : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K- B. 294. 

734. Add. Annotations : — Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328. Refd. Admiralty 
Comrs. V. National Provincial Sc Union Bank 
of England (1922), 127 L. T. 452 ; Steam Saw 
Mills Co. V. Baring, Archangel Saw Mills Co- 
r. Baring, [1922] 1 Ch. 244; Jones p. Waring 
Sc Gillow, [1926] A. C. 670. 

735. Add. Annotation : — As to (2) Consd. Rekstin 
V. Severn Sibirsko Gosudarstvernnoe 
Akeionemoe Olschestro Komseverputj Sc 
Bank for Russian Trade, Ltd. (1032), 48 
T. L. R. 422, 

748, Add, Annotation : — Refd. Sassoon p. Inter- 
national Banking Corpn., [1927] A. C. 711. 


Union Bank of Canada (1916), 38 
O. L. R. 326 ; 34 D. L. R. 743.— CAN. 

»t. — .1 — Monthly vouchera 

regularly signed by a bank's customer 
as to the correctneas of his account 
as it stood ^rom time to time & given 
In exchange for cancelled cheques, were 
held to be fatal to his contention that 
certain cheques had not been credited 
to him. — Union Bank op Canada v. 
Wood, [1920] 8 W. W. R. 173.— 
CAN. 

,] — Campbell v. Im- 
perial Bank, fl9241 4 D. L. R. 289 ; 
65 O. L, R. 318.~-CAN. 

713 iL -.] — The de- 
livery of a pass-book cannot constitute 
a cUmatio mortis ca'osd so as to give the 
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donee title to the money represented 
by it. — Cusack v. Rat, [1925] 3 
D. L. R. 1028 ; [1925] 2 W. W. U. 
715,--OAN. 

PART 11. SECT. 16. 

I j — doeunienL In the form 

of a letter written by a bank "'as es 
follows “ We beg to infm-m yon tluit 
we are in receipt of adWee by wire 
from our London offlee that a con- 
hrmod Irro vocable credit has been 
ouened under which wo are authonsed 
U) negotiate your bills, as offomd on 
CL & Co., ot London, to the extent of 
£16,87.5 on the following conditions: 
bills to be drawn payable three months 
after sight & to he accompanied by 
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762. Add* Annotations : — ^Ret4. Sassoon v. Inter- 
national Banking Corpn., [1927] A. O. 711; 
Astor Properties, Ltd. v* Tunbridge Wells 
Equitable fviendly Society, 11936] 1 All B. B. 
631. 

763. Add, Annotation : — Consd. Sas^on v. Inter- 
national Banking Corpn., [1927] A. 0. 711. 

756, Add, Annotation: — Refd. He Russian Bank 
for Foreign Trade, [1933] Ch. 745. 

756a. Credit oondlUonal on tender of approved In- 
surance policy — What is approved insurance 
policy.] — Bankers issued a letter of credit to 
EngUsn sellers of 100 tons of steel plates to 
Dutch buyers! By the terms of the letter 
of credit the bankers agreed to honour the 
sellers’ draft for the amount of the purchase- 
money, which included freight & insurance 
to B., provided the draft were accompanied 
by an approved insurance policy coverhig the 
shipment of the goods. The sellers presented 
their draft accompanied by a certificate of 
insurance which did not contain & did not 
offer any means of asceitaining the full terms 
of the insurance. In an action by the sellers 
against the bankers for not honouring the 
draft : — Held : the certificate was not an 
“ approved insurance policy ” within the 
meaning of the letter of credit, & the bankers 
were justified in refusing to honour the draft. 
An approved insurance policy is one to which 
no reasonable objection can be made. — Scott 
(Donald H.) & Co., Ltd, v, Barclays Bank, 
Ltd., [1923] 2 K. B. 1 ; 92 L. .T. K. B. 772 ; 
129 L. T. 108 ; 39 T. L. R. 198 ; 67 Sol. Jo. 
466 i 28 Com. Cas. 253, C. A. 

Annotations: — Refd. Harper v, Mackochnie, [1925] 2 K. B. 
423; Koskas v. Standard Marine Insoe. (1920), 42 T. L. 11. 
692; Sags»oon r. International Banking Corpn., £1927) 
A.O, 711; l)e Monchy u. PhcBnix Insce. Co. or Hartford 
(1928), 138 L. T. 703. 

756b. Irrevocable letter of credit — Payment for 
goods — Refusal of bank to pay invoices — 
Liability of bank to seller.] — Pltfs. entered 
into a contract with buyers in C. to manu- 
facture & ship machinery by instalments 
over several months at agreed prices, but 
subject to a stipulation that should the cost 
of labour or wages increase, there should be 
a corresponding increase in the purchase 
price. The buyers were also to open a con- 
firmed irrevocable credit ” in favour of 
pltfs. with a bank in this country, & to pay 
for each shipment as it took place. In pur- 
suance of this arrangement defts., who were 
the buyers’ bankers in L., wrote to pltfs. 
stating that they would pay bills drawn on 
the buyers to the extent of £70,000, the bills 
to be accompanied by documents ^ to be 
received before Apr, 14, 1921, “ this to be 
considered a confirmed irrevocable credit.” 
Pltfs. shipped two instalments under the 
contract & received payment under the letter 
of credit. The buyers then found that the 
invoices included an increase in the purchase 
price on account of wages (fc material, 
instructed defts. only to pay so much of the 
next invoices as represented the oiiginal 
prices. Defts. accordingly refused to pay 
the bill presented on the next shipment k 


pltfs* then cancelled the contract, claiming 
damages from defts. as on a repudiation by 
the buyers :—Held .* the credit beirig irre- 
vocable, the refusal of defts; to take & pay 
for the particular bills on presentation of the 
proper documents constituted a repudiation 
of the contract as a whole, & pltfs. were 
entitled to damages so reckoned. The basis 
of this form of baifiLing facility is that the 
buyer is taken, as between himself & the 
banker, to accept the seller’s invoices as 
correct. Any adjustment must be made by 
way of refund by the seller & not by way of 
retention by the buyer.— -U rqxjhart LiimsAY 
& Co. V. Eastern Bank, Ltd., [1922] 1 
K. B. 318 ; 91 L. J. K. B. 274 ; 126 L. T. 
634 ; 27 Com. Gas. 124. 

Annotation : — ^Betd. Prosperity v. UoydB Bank (1923), 39 
T. L. R. 372. 

766c. Revocable letter of credit — Duty of bank to 
give notice of withdrawal.] — A firm in W., 
who wished to buy a quantity of asbestos 
sheets from pltfs., a firm in L., instructed 
defts. to open a credit in favour of pltfs. 
Defts. accordingly wrote a letter dated 
Jime 14, 1920, to pltfs. informing them of 
their instructions & adding that their letter 
“ is merely an advice of the opening of the 
above-mentioned credit, & is not a con- 
firmation of the same.” On July 20, 1920, 
pltfs. shipped part of the goods to the buyers 
dc were paid the agreed price by defts. on 
presentation of the stipulated documents 
■ which included bills of lading & a draft 
on defts. On Aug. 4, 1920, defts. were in- 
structed by cable that the credit was with- 
drawn. On Sept. 30, 1920, pltfs., not having 
had notice of the withdrawal of the credit, 
shipped the balance of the goods to the 
buyers, but defts. refused payment of a draft 
for the price. Pltfs. brought an action 
against defts. for recovery of the balance of 
the credit, alleging {inter alia) that it was the 
duty of defts. to mve to pltfs. reasonable 
notice that the credit had been withdrawn. 
There was evidence that it was the practice 
of defts. at once to inform persons to whom 
revocable credit was given of the withdrawal 
of the credit, but that in this instance, owing 
to pressure of business, they had forgotten 
to do so. Among the documents tendered to 
defts. on the application for payment on the 
second occasion was a bill of lading which 
defts. alleged was out of order, but which, 
according to pltfs., was in exactly the same 
terms as the former bill of lading accepted 
by defts. without objection:^ — Held: (1) a 
letter in the form of that written by defts. 
on June 14, 1920, intimated to the person in 
whose favour the credit was opened that he 
might find that the credit was revoked at 
any time ; (2) there was no legal obligation 
on defts. to mve notice of the revocation of 
the credit ; (3) the rfving of notice was an 
act of courtesy which it was very demable 
should be performed, but it was not founded 
upon any legal obligation. — Oapb Asbestos 
Go., Ltd. v. Lloyds Bank, Ltd,, [19211 
W. N. 274. 


proper shipping dootunente repre- 
senting shipment of two thonsfUid 
bales of jut© of a particular mark from 
Cialcutta to Antwerp, during Nov., 
Dec. 1920.** Among the conditions, 
the two following were the 


Important : — (a) ** Please note that 
this advice doe^ not release you from 
the liability attaching to the drawer 
of a bill of exchange ** ; (b) ** Under 
present oonditione we can give no 
undortaklng to negotiate bills drawn 
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under this credit ** : — Held : the docu- 
ment was not an ordinary hanker*8 
letter of credit. — CHANDANMinx B»N- 
GANET V, National Bank of India, 
Lt 1>. (1923). I. L. R. 61 Oalo. 48.-^ 
IND* 
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760. am, AnnotMons ;-^Refd. Beokitt v, Barnett, 
Pembroke & Slater, [1028] 2 K. B. 244 ; 
Slingsby v. District Bank, Ltd. (1931), 48 
T. L. B. 114. 

767. Add, Annotations : — Consd. Torrens v, I. B. 
Comrs. (1933), 18 Tax Cas. 262. Refd. 
National Provident Institution v. Brown, 
Brown v. National Provident Institution, 
Provident Mutual Life Assce. Assocn. v. 
Ogston, Ogston v. Provident Mutual Life 
Assce. Assocn. (1921), 8 Tax Cas. 67. 

768. Add. Annotation : — Refd* Torrens v. I. R. 
Comrs. (1933), 18 Tax Cas. 262. 

779. Add. Annotation : — Refd. Humphrey & Den- 
man V. Kavanagh (1925), 41 T. L. B. 378. 

790. Add. Annotation : — Refd. I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81. 

798. Add, Annotation : — Refd. Humphrey v. Wil- 
son (1929), 141 L. T. 469. 

803a. .] — Three shareholders in a ship- 

building CO,, which was heavily indebted to 
a bank, agreed to purchase certain shares 
in a steel co. which belonged to the ship- 
building CO. & were held by the bank as 
security. The price of the shares was 
£69,760, &> the bank agreed to advance 
£39,760, “ on joint loan ” to the three 
purchasers, the balance being provided by 
them in equal portions. The shares were 
thereafter to be lield by the bank in security 
of the sum advanced. The purchasers 
paid for the shares by granting their 
individual cheques to the sellers for £10,000 
each, & by drawing joint cheques, signed by 
them all. on the bank for the £39,750 
advanced. The bank paid this amount to 
the sellers, & opened a joint overdraft account 
in name of the three purchasers. The pur- 
chasers were not customers of the bank. 
The value of the shares having fallen, the 
bank intimated to one of the tliree pur- 
chasers that it held him liable for the whole 
amount of the loan. He thereupon brought 
an action concluding for declarator that he 
was liable only for one- third of the amount 
of the loan, & that, on payment thereof, 
he was entitled to receive a transfer of one- 
third of the shares held in security by the 
bank: — Held: (1) the pursuer was liable 
for one-third only, in respect (a) that the 
purchasers were not jointly & severally 
liable, as drawers of the joint cheques, to 
the bank as a holder in due course, seeing 
that the cheques had been paid by the bank 
as drawee & were thus no longer subsisting 
documents of debt ; & (&) that the loan 


was constituted by the agreement to advance 
it which imposed only a joint liability, 
not by the cheques which were merely part 
of the machinery for carrying out the trans- 
action ; but (2) the pursuer was not entitled 
^ receive a transfer of one-third of the shares, 
in respect that the bank, under the arrange- 
ment for the pledge of the shares, was 
entitled to treat the whole of the shares 
deposited as being security for the whole of 
the amount advanced. — Coats v. Union 
Bank of Scotland, Ltd., [1929] S. C. 114 
(H. L.). 

806. Add, Annotations: — As to (1) Refd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China (1928), 97 L. J. K. B. 609. As 
to (2) Refd. Liggett (Liverpool) v. Barclays 
Bank, [1928] 1 K, B. 48. 

809. Add, Cilatiohs *88 L. J. K. B. 85 ; 119 
L. T, 727. 

glga. Capitalisation of unpaid interest on 

advance.] — To secure a co.’s indebtedness 
to a bank, resps. from time to time gave 
guarantees to the bank. From 1920 on- 
wards the co. was indebted to the bank 
continuously, & the interest on the amount 
owing from time to time was debited half- 
yearly to the co.’s account. On Nov. 17, 
1926, when the co. had become completely 
insolvent, resps. satisfied the whole indebted- 
ness to the bank by means of a loan from the 
bank to reaps, personally. Resps. claimed 
repayment of income tax under Income Tax 
Act, 1918 (c. 40), s. 36 (1), on the part of the 
total sum paid amounting to £17,861 165. 6d., 
which represented interest debited half-yearly 
to the co.’s account with the bank : — Held : 
the interest due each half-year which, upon 
the failure of the co. to pay it, was, accord- 
ing to the regular practice of bankers, added 
to the capitis sum advanced, was thereby 
capitalised & could not thereafter be treated 
as interest paid under the sub -sect. — Inland 
Revenue Comrs. v. Holder, [1931] 2 K. B. 
81 ; 100 L. J. K, B, 439 ; 145 L, T. 193 : 
47 T. L. R, 330, O. A. ; on appeal, sub nom. 
Holder v. Inland Revenue Comes., [1932] 
A. C. 624, H. L. 

Annotations: — ^Folld. Fenton’s Trustee v. I, K. Comrs., 
[1936] i All Fi. II. 116. Consd. I. R. Comrs. r. Lawrence, 
(xrabam & Co., [1937] 2 K. B. 179. Befd. Carnarvon 
(Alarl) V. T. R. Comrs. (1935), 3 9 Tax Cfvs. 455 ; Murland 
I. R. Comrs. (1934), 19 Tax Cas. 4B7. 

820. Add. Annotation : — Refd. I. R. Comrs. v. 
Lawrence, Graham & Co,, [1937] 2 K. B. 
179. 


PART n. SECT. 19. 
sz. Unatdhorised a^Ucaiion of pro- 
cseds — In payment ofoorrower*s debts to 
other mstomera — Right to damages .) — 
After oyeditlnsf pltf. with the proceeds 
of a note which it discounted for 
him, deft, hank, without authority 
from him, applied nearly all of such 
proceeds to pay off debts which he 
owed to other customers of the same 
bank, & paid itself the amouut of 
the note out of the proceeds of pro- 
missory notes which it held as col- 
lateral securities for ad ranees made by 
It to him: — Beld: pltf. wda entitled 
to nominal daxnaima Sc Costs for the 
breach of the contract to lend him the 
money, 6c to Judgment for the amount 
of the proceeds of his note which the 
bank oad so applied, together with 
interest. — ^ Royal Bank of 
Canada, mm I W, W. R. 486 ; 63 


D. L. R. 669: 16 Sask. L. R. 201.— 
CAN. 

PART U. SECT. 20, SUB-SECT. 1. 

809 i. Discharge of overdraft — Tender 
of cheque — What amounts to acceptance, ] 
— Held : the action of the bank in 
retaining & clearing the cheque was 
not ooncltislve on the question of 
acceptance, 6c as the bank had not 
accepted the proceeds of the cheque 
in full settlement, judgment had been 
rightly entered for the bank. — Burt 
t>. National Bank of South Africa., 
Ltd.. [19211 App. D. 69.-H5, AF. 

PART 11, SECT. 20, SUB-SECT. 2. 

822 iv. — —.3 — ^A bank’s custo- 
mer conveyed certain lands, by way 
of mtge., as security for the money 
which had been advanced to him. ^ The 
mtge. deed provided that the Interest 
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ayable by the mtgor. was to bo at 
tie said bank’s current rate & calcn- 
ited according to the custom of the 
ankers,” As a matter of fact 
ompound interest had been paid 
urlng the lifetime of the mtgor. In 
suit for the administration of the 
state of the mtgor. the bank ciairncMl 
3 be entitled to compound interest 
n the mtge. debt until of pay- 
xent : — ^eld : after the fh^ath of the 
itgor. the relationship of banker & 
iistomer came to an end, & therearr.cr 
m deft, boro siinplo iutomst oidy.— 
[ORGAN V. Rob (1911), 40 L L. r. 
L C. A.- IR. 

yj. .) — Where 

lore is an agreement between a bank 
its customer, that he shall pay 
terest at the rate of 8 per cent, upon 
promissory note, the agreement Is 
E entirely void, 6c the onstoxner 



Oases 828—829. 


English and Empiee Digest Supplement, 


828. Annotations : — Expld. Elder v» Noith- 
cott, [1930] 2 Oh. 422 ; I, B. Oomrs. v. 
Holder, [1931] 2 K. B. 81. 

829. Delete citation cfc add the following para. & 
citation : — 


Where a creditor appropriates his debtor’s 
payments in his books without communicating 
the appropriation to the debtor the creditor 
is not bound by the appropriation. — London 
& Westminster Bank v. Button (1907), 
51 Sol. Jo. 466. 


remaiaa liable to pay Interest at the 
rate of 6 per cent. — S tandard Bank 
OP Canada r. Alberta Engineering 
Co.. Ltd. (1917). 1 W. W. R. 1177 : 
83 D. L. R. 642 ; 11 Alta. L, R. 96.— 
CAN. 

yii, ,] — The stipula- 

tion by a bank for an illegal rate of 
Interest merely avoids the rate & not 
the entire contract for Interest. — 
Union Bank o. Farmer, (1917) 1 
W. W. R. 1361.— CAN. 

yiU. .] — Pltf. was 

Indebted to deft, bank for which debt 
they took his note charged with 
interest at 9 per cent. Order made foi; 
reduction of interest to 5 per cent. — 
Degrow V. Union Bank of Canada 
(1922), 63 D. L. R. 688.— CAN. 

y iv. — — .] — Where a 

bank contracts for 8 per cent, interest 
it can only collect the legal rate of 
6 per cent. — B ank op Montreal tj. 
Holobopf. 11923] 3 W. W. R, 645.— 
CAN. 

y V. ,) — A provision 

in a guarantee given a bank that apy 
account settled or stated by or between 
the bank & its customer may be adduced 
by the bank as conclusive evidence 
against the guarantor, cannot be held 
binding on the guarantor, when there 
is included in the amount so stated 
Interest charges at a rate in excess of 
the maximum legal rate allowed under 
Bank Act. — Royal Bank op Canada 
V. McBride, [1927] 1 D. L. R. 909; 
[1927J 1 W. W. R. 245 ; 21 Sask. L. R. 
417.— CAN. 

y vi. — .] — Where 

interest on a loon has been charged up 
to a borrower’s current account at a 
rate in excess of 7 per cent. & such 
charges have been included in the 
statements furnished him from month 
to month, without making any 
objection thereto, he has signed & 
returned such statements as satis- 
factory# li6 cannot complain, in an 
action to recover the loan & interest, 
that the charges for interest at that 
rate were Illegal. — Royal Bank of 
Canada v. Doten (Alta.), [1927] 3 
D, L. R. 305 ; [1927] 2 W. W. R. 670.— 
CAN. 


y vii. Whether charged .\ — 

Upon the return of a dishououi-ed 
bill, the drawer would again draw for 
the same amount, & pitf. bank would 
discount the bill as before, & if the 
second bill came back dishonoured 
it would again be charged in full to the 
drawer’s account : — Held : there was no 
bi-oacb of Bank Act, s. 91. — Imperial 
Bank of Canada v. alley, [1926] 3 
D. L, R. 85 ; 59 O. L. R. 1.— CAN. 


y viii, Acquiescence — 

Whether guararUor bound .] — When a 
bank has charged a borrower interest 
at a rate beyond that permitted by the 
Bank Act the principle that if the 
borrower voluntarily pays the excess 
he cannot recover it bock extends to 
the borrower's voliuitary assent to 
anything which is equivalent to pay- 
ment of interest at that rate ; & if 
at the date of a guarantee given the 
bank the actual amount guaranteed 
includes such excess interest & the 
borrower has so recognized the pro- 

E riety of tho excess charge that it must 
e considered voluntarily " paid,” it 
is not afterwards open to the guarantor 
to say that as against him the accounts 
must be re-opened Sc such voluntary 
payments rescinded. — Banqub C^n- 
ADIENNB NaTIONALB V. ShBAGGE 

(Man.), [19291 3 W. W. R. 676; {1930) 
1 D. L. R. 590.— CAN. 


y ix. Giving renewal 

note.] — Where a customer has given 
a bank a note bearing a rate of 
interest higher than 7 per cent. & has 
renewed it with a note for an amount 
inclusive of the interest accrued at said 
rate such renewal note has the some 
effect as payment would have had with 
respect to the matter of interest, i.c., 
tho customer cannot complain in an 
cwtlon to recover the loan & interest 
that the rate of interest was illegal. — 
Canadian Bank op Commerce v. 
PosiTviAN & Postman, (1931) 3 W. W. R. 
737.— CAN, 

sa. Raising rate of interest — Whether 
customer bwind.] — The mere sending 
of a notice that the interest charged 
on overdrafts against security held by 
the bank has been raised, is not of 
itself sufBoient to render a customer 
liable to pay the enhanced rate, but 
where, after receiving such a notice, 
the customer borrows more money 
from tho bank, the bank is justified 
in charging him Interes* at the enhanced 
rate. — Gaddar Mal v. Tata Indus- 
trial Bank, Ltd., Bombay (1927), 
I. L. R. 49 All. 674.— IND. 

PART II. SECT. 21, SUB-SECT. 1. 

d i, ZtiaJOility contracted aftet 

execution of mortgage.] — A ratge. to a 
bank cannot bo a valid security for a 
liability contracted subsequently to 
its execution. — He Edmonton Brew- 
ing & Malting Co., Ltd. (No. 2), 
[1918] 3 W. W. R. 988 ; 43 D. L. R. 
748.— CAN. 

n. Add “ ajOrd., 58 S. 0. R. 448.” 

n i. Bank Act, 1934.) — The pro- 

hibition in Bank Act, 1934, e. 76 (2) (c) 
against the taking of security on land 
is only agatiuBt the taking of tho 
scHUirity to secure future advances at 
a time when no advance has lioen 
made ; it does not apply when addi- 
tional security is taken after an advance 
has once boon made. — Canadian )3ank 
OF Commerce t>. Yorkshire & Cana- 
dian Trust, Ltd., {1937J 2 W. W, H. 
474.— CAN. 

sra. Unauthorised loan by bank — 
Right to sue.] — Though under Its 
memorandum of assocn. a bank is 
precluded from lending money on mtges. 
yet, where money has been lent by the 
bank on a mtge.. It is entitled to sue 
for & realise the money so lent. — 
Ahmed Saitu. Bank of Mysore (1929), 
1, L. R. 63 Mad. 771.— IND. 

PART II. SECT. 21, SUB-SECT. 2. 

oi. .) — Quebec Bank v Phil- 
lips, [19171 2 W W. R. 365 ; 10 Sask. 
L. R. 190 ; 36 D. L. R. 440.— CAN. 


PART II. SECT. 21, SUB-SECT. 3. 

837 i. Promissory note — Bank parting 
with possession — Right to recover, ] — 
Whore a promissory note which had 
been pledged by the holder thereof 
to his bank as collateral security was 
lost by the bank : — Held : the bank 
was liable to him for the value thereof, 
which was primd facie its face value. — 
Royal Bank of Canada u. Talbot, 
[1928] 3 D. L. R. 157; [1928] 2 
W. W. R. 190 ; 34 Alta L. R. 3r».— 
CAN. 

r Money advanced partly 

on security of land.] — A bank may 
recover upon a promissory note not- 
withstanding that the moneys were 
advanced upon the security In part oi 
lands, — Royal Bank of Canada v. 
Gold, [1918] 2 W. W. R. 745; 24 
B. 0. R. 146 ; 41 D. L. R. 276.— CAN. 
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ai. Nfio note given by 

maker — Rights of hank,]— Held : the 
bank was entitled to recover on the 
note. — Bank of Montreal v. Weis- 
DEPP, [1917] 2 W. W. R. 616; 24 
B. C. R. 73 ; 34 D. L. R. 26.— CAN. 

a H. Conversion of specific 

security into general security.]— Held : 
as the bank knew that debtor had no 
right to hypothecate generally the notes 
they coiild not recover, not being 
holders in due course. — Bank of 
Montreal v. Normandin, [1925] 3 
D. L. R. 975 ; [1925] S. C. R. 687.— 
CAN. 

f i. — — OUaitied to cocer overdraft — 
Alleged fraud of manager.] — Pltf. al- 
leged that a bank manager obtained 
a note from him without discloRing 
that the note was for payment of an 
overdraft then due to the bank. Appli- 
cation for judgment dismissed for want 
of any evidence of fraud on the bank 
manager’s part. — BRA«?«ETn v. Royal 
Bank op Canada (1921), 67 D- L. R. 
740,— CAN. 

f ii. Renewal — Effect, of.] — Tho 

renewal by defts. of a promissory note 
given to pltf. bank as security for a 
loan: — Held: not to estop them from 
setting up the defence that the bank 
had received & misapplied the proceeds 
of goods covered by a lien note which 
they had assigned to the bank os 
collateral security, such proceeds hav- 
ing been paid Into tho bank by the 
maker of the lien note. — Canadian 
Bank op Commerce v. Reid, [1925] 3 
D. L. R. 509 ; [19251 1 W. W. R. 1080 ; 
21 Alta. L. R. 337.— CAN. 

sp. Repayment of advance by cheque’— 
On trust account — Knowledge of hank — 
Liability.] — Where a bank which had 
made loans to a trust co. on which, in 
pursuance of tho arrangomout botAveen 
it Sz. tho CO., repayments wore being 
made by the application of balances 
standing from time to time to the 
credit of the co.’s general account, was 
found on the evidence to have had 
express notice that cheques drawn on 
the account, in another bank, of pltf. 
estate, of which the co. was then exor., 
& deposited in the co.’s said general 
account, represented the moneys of the 
estate, & knew that payments received 
from the co. on Its debt must represent, 
in part at least, tho proceeds of said 
cheques, & concurred in the intention 
of the CO. to so applv them : — Held : 
tho bank was liable to tho estate for 
tho amount of the cheques, with 
interest from tho dates when they were 
deposited in the oo.'s account, — 
Atchison v. Dominion Bank, [1935] 
8 W. W. R. 97.— CAN. 

SQ. .1— Pltf. 

CO., which had been appointed ad- 
ministrator of an estate after tho 
original administrator, a tmst co., 
went Into liquidation, sued for restitu- 
tion of moneys of the estate which had 
been received by deft, bank from said 
trust 00 . through a breach of trust to 
which, it was alleged, the bank was a 
party. It was found that moneys of 
the estate had been deposited In tho 
trust co.'s general aoooxmt in tho 
bank, & that a cheque drawn on that 
account had been given the bank in 
settlement of notes due by the co. : — 
Held : under all the circumstances, the 
hank must be taken to have known that 
the CO. was using trust funds for its 
own purposes, including Its payments 
to the bank, Sc to have been put upon 
Inquiry every time It received or was 
offered a cheque from the general 
account to be applied on the debts 
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844. CHationa .-—For “ 61 L. J. Oh. 732 ” read 
“ 61 L. J. Ob. 723.” 

Add, Annotations: — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K, B. 294 ; Heckitt 
V. Bamett, Pembroke & Slater, [1928] 2 K. B. 
244. 

846a. Bank entitled to hold securities not 

merely for specific advance but for balance of 


whole account between broker & bank.l — 

Tindall v, Barnetts & Hoare (1887), 3 
T. L. R. 476. 

862a. Shares held by bank as security for joint loan 
to three persons — Several liability — Whether 
one borrower entitled to transfer of one-third 
of the shares on payment of his proportion.] — 

Coats v. Union Bank of Scotland, Ltd., 

No. 803a, ante. 


owing to it by the trust co. The bank 
was, therefore, liable. The knowled„_ 
of or notice to such officials of the 
bank's branch, where the trust co. had 
its account, as accountants, ledger 
keepers or receiving tellers woiild be 
the knowledge of or notice to the bank. 
— Hktailers' Trust Oo., Ltd. «. 
Dominion Bank, [1935] 3 W. W. 11. 
165.— CAN. 
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844 iii. mghta of 

cuatomer.] — A stockbroker, having In 
his possession shares belonging to a 
customer, idedged to him for a epoclflc 
& definite purpose, has no right. In the 
absence of agreement with the custo- 
mer, or some established custom 
binding upon the customer, to roplodge 
the shares for more than the amount 
due to him ; & where there has been 
such a repledge the customer is 
entitled, as against the broker’s 
creditors, to the rodolivery of the 
shares, which have not been disposed 
of by the bank, free from any claim 
of the trustee In bkpey. of the broker’s 
osta.to. — Haggart v. Trusts Sc Gua- 
rantee Oo.. [1930] 2 D. L. n. 127 ; 
65 O. L. B. 23 ; 11 C. B. R. 163,— CAN. 

847 V a. ,] — 

Sliares In nltf.’s name wore endorsed 
by liim in blank without restriction & 
handed to his brokers os security on 
account of a purchase of other shares 
which he dirofited them to make, i’ho 
brokers, although they had not carried 
out pltf.’s order to bur, hypothec, ated 

f ltf. s said shares wit-h deft. bank, 
n an action tigainst the bank & the 
brokers. In bkpey. for conversion ; — 
Held : In the absence of evidence that 
the bank had notice of a lack of capacity 
in the brokers to deal with the shares 
& of evidence pointing to a lack of 
good faith in the bank in tbe trans- 
action, plti. was estopped by his con- 
duct in so endorsing tho shares from 
assorting title to them as against the 
bank, even though there was fraud 
on tbe part of the brokers. — Robinson 
V. Bank of Toronto & Clark (K. P.) 
& Co.. [1 932] 2 W. W. R. 91 ; 45 B. C. 
n, 518.— CAN. 

m I. Stock regiatered in name of 

bank’s nomines — Identity of shares not 
preserved — Rights of oitmer,}—A cus- 
tomer, who had a secured loan account 
with a bank which was operated upon 
In accordance 'With the above practice, 
averred that the bank had sold her 
shares without her authority, in breach 
of their obligation to retain the specific 
shares unless realised for reduction of 
the loan & to retransfer the identical 
shares on repayment of the loan t — 
Held : defenders had acted according 
to their usual practice, which was 
known to & approved by the firm of 
stockbrokers whom pursuer had em- 
ployed as her agents in the transactions. 
Sc she was barred, from insisting In the 
action. — O rkrak -v, Bank op Soot- 
land, [1922] S. C. (H. L.) 137 ; 69 
Sc. L. II. 312.— SCOT. 

p i. Shares of company — Sale by 
hank before defauU-^Meoavre of dam- 
ageaA — Gkorgbson v. Dominion Bank, 
[1924] 3 D. L. R. 007 ; 2 W. W. R. 
931.— CAN. 

867 ii. Shares deposited by cvMamer 
•^Defect in title — Riahta of hank.]— 
Share certificates endorsed in blank 


held to he negotiable Instruments 
transferable by delivery* Pltf. agreed 
to take a certain number of Its shares 
from a stock -brokerage oo. wWch had 
acted as his brokers, provided certain 
conditions wore complied with, &, 
aa a guarantee of his performance of 
the agreement if said conditions should 
be fulfilled, transferred to the oo. 
certain other sharas owned by him with 
a certificate of transfer on the back 
thereof signed by him. the name of the 
transferee being left blank- The co.’s 
bank, having demanded further security 
from it before it would pay a cheque 
drawn by the co.. the co. delivered to 
It pltf.'s said shares as security. — 
Patrick v. Royal Bank op Canada, 
[1932] 2 W. W. R. 257 : 3 D. L. R. 
532 : 45 B. O. R. 437.— CAN. 

861 1. Rearer aecuriiUa — Pr earned to 
belong to depositing cuatemer,] — Bank 
OF Montreal v. Ihbell, [1925] 2 
I). L. R. 30 ; reveg. 26 O. W, N. 263.— 

CAN. 

sy. Pledge by administrator or trustee 
in breach of trust — Bank rvithout notice 
— Linhility.] — In an action brought by 
the beneficiaries of the estate of a 
deceased against a bank pltfs. alleged 
that the administrator of tho estate, 
which was a co. which had become 
bkpt. & bad been wound up, had 
hypothecated to the bank for the oo.’s 
debt Bocurltlos wlilch tho bank knew 
or should have known belonged to the 
estate, but that, although the officials 
of tbe bank, because of the Information 
which thoy had, were put upon inquiry, 
they had deliberately closed their eyes. 
The hypothec^itton notes with respect 
to some at least of said securities con- 
tained descriptions which were held 
sufficient to Inform the hank : — Held : 
if the bank were to-day holding these 
securities for a debt of the co. to them, 
there would be no doubt that it could 
not hold them for moneys advanced 
after such notice. But that was not 
the situation in question. Tbe 
sec ui’i tics wore disposed of by redemp- 
tion or sale years ago & tbe proceeds 
w'ent to tho co. If the moneys wore 
misapplied by tho co., there is no 
principle of law on which the bank 
could be held to he liable simply 
because it at one time held the securities 
oe security. — White v. Dominion 
Bank, 3 W, W. R, 93; mvsd., 

[1934] 3 W. W. It. 386; [1936] 1 

D. L. R. 42 ; 42 Man. L. R. 400.— CAN. 

8Z. ,] — In order to 

hold a bank liable where a trustee has 
used trust funds in reducing his 

E ersonal debt to tho bonk, the bank 
aviug no notice of the trust, it is 
necessary to prove fraud on the port 
of tbe trustee & that the bonk was a 
party to that fraud. If the bank was 
nut upon inquiry & deliberately closed 
Its eyes, that would be fraud. — 
McPherson v. Dominion Bank, [1935] 
2 W. W. R. 1 ; ojSrd.. [1936] 3 W. W, R. 
390 ; [19361 1 D. L. H. 268 ; 43 Mon, 
L. R. 41 5.— CAN. 

«a. Banda — Validity of charge — No 
certifioation by trustee .] — The deposit 
of bonds with a bank as collateral 
creates a valid equitable charge not- 
withstanding the absence of certifica- 
tion by the trustee required by the 
bond . — Re Oadwell's, Ltd,, Trustee 
V. Royal Bank, [1934] 2 D. L. R. 
341 ; O* R. 178.— CAN. 

4J 


sb. Advance to aon^ — Representation 
lyy father that aon entitled to shares .] — 
iJpon the representation of a father 
that his son was entitled to an interest 
in certain shares In a co. rtandlng in 
the name of another son, a l>a,nk lent 
money to the son ; — Held : tho bank 
was entitled to a declaration of its 
debtor's right to certain of such shores 
over which the father bad control. — 
Royal Bank v. Pope, [19171 2 

W. W. R. 1 : n Alta. L. R. 68.— CAN. 

sd. Advance to erecnior .] — A bank 
is put upon Inquiry *i£ it accepts a 
pledge of certificates in such circum- 
stances that it has notice that the 
pledgor may be pledging part of an 
estate for which he is exor. If It 
fails to make inquiry it will bo estopped 
from maldng any claim against the 
estate. — Cartwright v. Lyster & 
Bank OP Nova ScOTTA, [19341 2 D, L. R. 
16G ; O. R. 161.— CAN. 
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h (p. 277) i. Indorsed by shipper 

to hank — Rank to apply part of proceeds 
to payment of promissory note.] — Held : 
no violation of Bank Act, s. 90. — 
Royal Bank of Canada v. Wye, 
[19201 4 D. L. R. 262 ; [19261 2 

W. W. R. 780 ; 36 Man. L. ^ 14.— 
CAN. 

h (p. 277) ii. Bank taking 

bailee^a receipt from parties for whom 
goods shipped — Duty of hank not to 
impair security .] — Salters (Joseph) 
Sons, Ltd. v. Bank of Nova Scotia, 
[1926] 1 D. L. R. 581 ; 58 N. S. R. 
389.— CAN. 


q (p. 280) 1. Chattel mortgage to 

secure past debt — Subsequent mortgage 
of land — Right to enforce chattel mort- 
gage,] — Held: (1) the mtge. was not 
contrary to Bank Act; (2) the fact 
that a mtge. on land was afterwards 
given to the bank did not prevent it 
from realh^ing first on tho chattel 
mtge. — Piper v. Canadian Bank op 
Commerce, [1922] 1 W. W. R. 121. — 
CAN. 

q (p. 280) ii. .1— A. ob- 
tained advances & delivered to the 
bank storage tickets for wheat In 
elevators : — Held : the security of the 
warehouse receipts would not cover 
past advances. — Young v, Denctier, 
Bank of Toronto v. Adames, [1923] 
1 D. L. R. 432 ; 18 Alta. L. R. 496 ; 
[1923] 1 W. W. R. 136.— CAN. 

q(p. 280)ili. Chattel mortgage 

as security for loan — Whether crops of 
following year chargeable.] — Security 
on grain given to a bank in Oct. 1921, 
in respect of advances made in the 
spring of 1920, held Invalid In respect, 
of the 1921 crop. — Noitra Amkuioan 
Lumber Co., Ltd. r. Bank of Mon- 
treal, [1922] 1 W. W. R. 1265; 6o 
D. L. R. 348 ; 15 Sask. L. R. 375.— 
CAN. 

a (p. 2r0) iv. Lease of chattels 

to secure advances,] —tl eld : the lease 
was Invalid, the bank not having the 
power under Bank Act to take a lease 
of chattels as security.— Bank of 
Montreal v. Hue.m^ton .J® 

D. L. R. 208 ; 51 O. L. R. 684.— CAN, 

a (p. 280) V. Lien agreements on 

aoods— Valid, )-~Re Canadian Hart 
Products, Ltd. (Trustee) v. Royal 
Bank, [1924] 4 D. L. R. 225; 64 
O. L. k. 293 : 4 O. B. R. 211,— CAN. 
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865. Add. Annotaiions : — Apia, Re Allester, [1922] 

2 Ch. 211. Consd. Madras Official Assignee 
V. Mercantile Bank of India, Ltd., [1936] 
A. C. 63. Held. Albemarle Supply Co. v. 
Hind (1927), 43 T. L. R. 662 ; RepubUca de 
Guatemala v. Nunez, [1927] 1 K. B. 609; 
Lloyds Bank, Ltd. v. Bank of America 
National Trust Savings Assocn., [1937] 

3 All B. B. 312. 

865a. Bills of lading pledged — Authorised sale by 
pledgor — Title of bank to proceeds.] — A 

limited co. pledged bills of lading with a bank 
to secure an overdraft. When it was time 
to sell the goods, the co. in accordance with 
the well-established mercantile practice ob- 
tained the bills of lading from the bank for 
realisation on the terms stated in the usual 
letter of trust given by the co. to the bank, 
to wit, that the co. received the bills of 


lading in trust on the bank’s account & under- 
took to hold the goods when received & the 
proceeds when sold as the bank’s trustees to 
remit the entire net proceeds as realised i — 
Beld : the bank’s previous rights as pledgee 
remained unaffected by this common & con- 
^ venient mode of realisation . — Be AjucjbstJBB 
(D.), Ltd., [1922] 2 Oh. 211 ; 91 L. J. Oh. 
797 ; 127 L. T. 434 ; 88 T, L. R. 611 ; 66 
Sol. Jo. 486 ; [1922] B. & 0. R, 190, 

Aiirudatiom : — ^Consd. Madras Otflolal Assignee v. Mercantile 
Bank of India, Ltd., [1935] A. O. 53. Eefd. Lloyds Bank, 
Lid. V. Bank of America National Trust & Savings 
Assoon., [1937] 3 All E. K. 312. 

866b. Pledge of receipts for goods — ^Fraudulent 
second pledge by pledgor Conversion - Es- 
toppel.] — MEBCANTITd5 BaNK OF INDIA, LtD. 
V. Central Bank of Tn'dia (1987), 54 T. L. R. 
208 ; 81 Sol. Jo. 1020, P. O. 


q (p, 280) vi. Warehouae receipt 

for goods on leased premises — Valid.h^ 
He J. STANiJcr Wkdiook, Ltd. 
(P. E. I.), [192«1 2 D. L. K. 203 ; 
7 C. B. R. 147.— CAN, 

e (p. 281) i. S. P. Banque Cana* 
DtENNE National® t). Sawoituk, 
[1926] 3 D. L. R. 964; [1926] 2 

W. W. R. 771 ; 30 Man. L. R. 1.— CAN. 


o (p. 281) 1. Whether 

purchaser oicner within sect. 88.] — 
An agreement for the sale of timber 
licences together with all the timber 
thereon gave the purchaser the right 
to cut & remove the timber & pro- 
vided that the puroheise -price should 
be payable in Instalments Sz that 
the property in the licences & oil 
timber cut therefrom should remain 
in the vendors until fully paid for by 
the purchasers. The agreement was 
not registered under Conditional Sales 
Act. SetJurlty on the timber cut by 
the purchasers & remaining on the 
timber berths was given under sect. 88 
of the Bank Act by the purchaser to 
the applt. bank. The purchaser 
became bkpt., the out timber was 
taken posseBslou of by its trustee, & 
sold under an order of the ot. & the 
proceeds thereof were claimed by the 
bank & also by the vendors, to whom 
a balance was owing under the agree- 
ment. The bank hod had no notice 
of the vendors’ claim & had not In- 
quired as to the purchaser’s title, but 
all parties had acted In good faith 
JJeld : at the time of the assignment 
to the bank the purchaser was the 
” owner ” of tlie timber within sect. 88 
& had possession thereof within the 
meaning of that word In 8ohod. C. 
to sold sect. ; & the agreement 

between the purchaser Sc the vendors 
was one within Conditional Sales Act, 
The bank’s claim was therefore sus- 
tained. — Royal Bank of Canada v. 
Hodobs (B. C.), [1930] 1 D. L, R. 
397 ; [1929] 3 W. W. R. 606 ; 42 
B. C. R. 44 ; rerflf.. [1929] 2 W. v(^. R. 
202.-~~CAN. 


t (p. 282) i. 

Royal Bank of Canada v. Mc- 
Lennan, (19311 1 D. L. R. 981.— CAN, 

8 (p. 282) U. — Qrmcer of 

roses for sate as cut flower s-^Whether 
” wholesale dealer ,**] — A co. growing 
roses & selling the cut flowers held not 
to be a wholesale purchaser of, or 
dealer In the products of a^culture. 
- — MaoIMebson V. London Loan As- 
RETO, Ltd., [1931] 2 D. L, li. 630; 
O. R. 109 ; 12 C. B. R. 302.--OAN. 


sa. SecfurUy on atop to be groumr^ 
Priority over claim by vendor under 
crop ’Payment agreement.] — Gokbel v, 
Canadian Bank of Oommeboe, [1921) 
3 W. W. R. 81 ; 14 Saek. L. R. 461.— 
CAN. 

sb. Security invalid under Bank 
Acts-^ale of goods to third paarty ^ — 
Bank not entitled to foUow goods or 


proceeds.] — Hawker v. Royal Bank 
OF Canada (1921), 59 D. L. R. 674.— 
CAN. 

so. Title of bank as against jmmicipal 
lien for taxes.) — Electrical Fittinos 
Sc Foundry Co., Ltd. (Ont.). [1926] 
3 D. L. R. 752; 68 O. L. R. 364.— 

CAN.. 

8d. .] — Where a debtor has 

given security to a bank on chattels 
under sect. 88 of Bank Act, & has 
subsequently made an assignment for 
beneiit of orators, the bank is entitled 
to the proceeds of sale of the goods in 
priority to the claim of the munici- 
pality for arrears of land taares rmder 
Assessment Act, R.S.O., 1927, s. 112. — 
Be James Steele, Ltd., [1934] O. R. 
98 ; 2D. L. R. 130.— CAN. 

*f. Wheat tickets — Sale in breach of 
instructions — Measure of damages, jj — 
A borrower from a bank gave It as 
collateral security an asslgmnent of 
wheat tickets on the terms that the 
l>ank was to sell the wheat on deft.’s 
instructions & apply the proceeds in 
reduction of bis loan. The borrower 
later on instructed the bank to sell 
when wheat should reach $1 per 
buHhcl at Fort William ; Sc the bank’s 
manager agreed to caiTy out these 
instructions. The market-price at Fort 
William reached said prioo some weeks 
afterwards ; but no sale was made, 
although It was admitted that the 
wheat could have been sold at that 
time : — Held : the borrower was en - 
titled to damages & the measure 
thereof was the market-price at the 
time when the bank should have sold 
the wheat ; & not, as held on the trial, 
at the date when the borrower learned 
that his instructions hod not been 
complied with. — Bank op Toronto v. 
Simonson, [1932] 2 W. W. R. 102.— 
CAN. 
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■1. Assignment of mortgage — Or of 
agreement for sale of land — As addi- 
tional seeurUv’-’-Valid.) — He Wiabton 
Lumber Oo» Ex p. Bank of CSommeroe, 
(192412 D.L.R. 160; 4 0.B. R. 477.— 
CAN. 


«o. Assimment of d^ts present dt 
future <St all contracts dt securitiea — 
Valid,] — Re Wiabton Lumber Co., 
Ex p. Bank of Commerce, (1924) 
2 D. L. R. 160 ; 4 C. B. R. 477,— CAN. 


dl, - — ^ Subsequent assignment to 
^'editor — JOuty of bank to account^ 
/rifcresf.J— Book debts were aesigmed 
as security to deft. bank. Subse- 
quently they were assigned to pltf, 
subject to the assignment to the bank. 
The bank realised under Its aeslgn- 
ment Hefd ; pltf, was entitled, to an 
accounting from the hank in detail* Sc 
the bank oonld not, as against pltf., 
charge a Idgher rate of Interest than 
permitted under Bank Act.— R obert- 

42 


SON (John) Sc Son, Ltd. v. Canadian 
Bank of Commerce, [1920] 2 W. W, R. 
1003.— CAN. 

•h* Assignment of money due under 
agreement for sale of land — Valid.] — He 
Shaw. [1926] 3 D. L. R. 1205 ; 6 

C. B. R, 825.— CAN. 

sj. Common law assignment of 
nujney — Subsequent security under 
Bank Act — Property passed by assign- 
nvent — Validity of security immaterial,] 
— Imperial Bank v. Western Supply 
dc Equipment Co. (1918), 39 D. L. R. 
803.— CAN. 
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sk. Fire insurance policies .] — A bank 
may, under s. 76 (1) (d) of the Bank 
Act take as security the obligations 
of fire insurance companies to pay 
Indemnities stipulated for in flie 
Insurance policies. — Tubgeon v. Do- 
minion Bank (Can.), [1930] S. O. R. 
67 ; [1929] 4 D. L. R. 1028 ; affg., 47 
(^ue. K. B. 383 ; 10 C. B. R. 212,— 
CAN. 

si. Prohibited security — Money lent 
thereunder recoverable.}^ A bank may 
recover money lent upon a prohibited 
security although it cannot enforce the 
security, — U nion Bank v. Farmer, 
[1917] 1 W. W. R. 1361.— CAN. 

sm. Authorised securities under Bank 
Act, 8. 88 — Whether authorised forms 
must be used .] — A bank took what 
purported to be a security under 
sect. 88 of Bank Act on live stock of 
a rancher, but used Form C. instead 
of Form E. : — Held : the document 
was in form to the like effect as 
Form E., & constituted a valid security. 
— royal Bank of Canada v. Mac- 
kenzie, [1932] S. O, R. 624 ; 2 D. L. R. 
12.— CAN. 


sp. Position of bank .] — A bank 

taldng security under Bank Act, 1927, 
B* 88, is a mtgee. only. Sc not an 
absolute owner. — Bank of Montreal 
V. Guaranty Silk dyeing & Finishing 
Oo„ Ltd., [1934] 4 D. L. R, 394 ; O. R. 
626 ; on appeal, [1935] 4 D. L. R. 483 ; 
O. R. 493.— CAN. 


sq. Assignment of goods covered by 
lien note — Right to recover on note .] — 
The fact that the assignment of pro- 
perty covered by a lien note given to a 
bonk is invalid Is no bar to the right 
to recover upon the note Itself.— 
Thien V. Bank of British North 
America (1912), 1 W. W. R. 796 ; 20 
W. L. R. 192 ; 4 Alta. L. R. 228 ; 4 
D. L. R. 388.— CAN. 


PART II. 8ECT. 22* SUB-SECT. 

n L — .] — A bank has not a 

lien in respect of a deposit or balance 
to the credit of a customer, as there is 
no speoifio property on which a lien 
can operate . — He Morris, Coneys v. 
Morris, [1922] 1 1. R. 81.— IH. 
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865c. Whether charge or trust created.}— Mer- 
cantile Bank of India, Ltd. v. Chartered 
Bank of India, AtJSTRAUA & China, & 
Btradbs Co., Ltd. (No. 2), [1937] 4 AllE. B. 
651. 

877. After this case add : — 

Agricultural charge — Enforcement.] — See 
Aoricoltdre, No. 079a, arUe. 

878a. — Bankers most undoubtedly 

have a general lien on all securities deposited 
with them as bankers by a customer, unless 
there be an express contract or circumstances 
that show an implied contract inconsistent 
with the lien. — London Chartered Bank of 
Australasia v. White (1879), 4 App, Oas. 
413^, 48 L. J. P. 0. 75, P. C, 

883. Add, Annotation : — QeneraXiy^ Retd. Lawrence 
V. Hayes, [1927] 2 K. B. 111. 

921. Add, Amiotalion : — Folld. Baker v. Lloyds 
Bank, [1920] 2 K. B. 322. 

921a. J — Defts. acted as bankers 

for a firm up to Feb. 3, 1914, when the firm 
being insolvent by deed assigned all their 
property to pltf. as trustee for their creditors. 
The deed provided that payments to the 
creditors should be made upon the basis of a 
bkpcy. distribution of the property k that 
secured creditors should nave the same 
rights as under a bkpcy. At the date of the 
deed the firm had £2,934 to the credit of 
their current accoimt in deft, bank, & the 
bank held certain shares as security for an 
advance to the firm. These shares were 
subsequently sold by the bank & realised 
£812 in excess of the amount of the advance 
to the firm. Before Feb. 3, 1914, the firm 
had discounted with the bank a number of 
bills of exchange, which matured after that 
date, & in respect thereof the firm became 
the debtors of the bank to the amount of 
£19,941. In an action by pltf. as trustee 
under the deed to recover from the bank 
the two sums of £2,934 & £812, the bank 
claimed a lien on those sums & also to sot 
off a sufficient portion of £19,941 against 
those sums : — Held : the bank’s claim was 
right on both points. — Baker v. Lloyds 


Bank, [19201 2 K. B. 322 ; 89 L. J. K, B. 
912 I 123 L. T. 330 ; [1920] B. & 0. R. 128. 

921b. Balance of proceeds of sale of 

shares — Held as security for advances,] — 
Baker v, Lloyds Bank, No. 921a, anie, 

928. Add. Aiinotaiions : — Consd. Baker v, Lloyds 
Bank, [1920] 2 K. B. 322 ; Re Pinto Leite, 
Ex p, Des Olivaes, [1929] 3 Ch. 221. 

925. Add, Annotation : — Refd. Re Southorden, 
Adams v, Southerden, [1925] P. 177. 

926. Add, Annotation : — Consd. Baker v, Lloyds 
Bank, [1920] 2 K. B. 322. 

930a. -- — Liability for negligent payment of 
cheque — No right to set oft sums recovered 
from customer by party defrauded.] — Lloyds 
Bank v. Chartered Bank of India, Aus- 
tralia & China, No. 087a, ante. 

932. Add, Annotation : — Refd. Boyal Exchange 
Assce. V, Hope, [1928] Oh. 179. 

932a. Joint & several guarantee — ^Termina- 

tion.] — By an agreement the six signatories 
thereto jointly & severally agreed with a 
Canadian bank to guarantee repayment up 
to a fixed sum of all liabilities, including 
interest, which a customer had or should 
incur to the bank : it was provided that the 
agreement should be a continuing guarantee 
“ until the undersigned, or the exor. or ad- 
ministrator of the undersigned, shall have 
given the bank notice in writing to make no 
further advances on the security of this 
guarantee.” In 1913, the bank, without 
notice to the guarantors but with the assent 
of the debtor, increased the rate of interest 
upon the advances to 8 per cent., though, by 
Bank Act (B. S. Can. c. 29), s. 91, it was 
illegal for a bank to charge more than 7 per 
cent. Subsequently one of the signatories 
died, & his exors. gave notice purporting to 
terminate the liability of the estate of the 
deceased under the guarantee; — Held: (1) 
the guarantee remained in force against all 
the guarantors until each all of them or 
their respective exors. or administrators 
gave notice to determine it ; (2) the increase 
in the rate of interest did not discharge the 


•r. Lien on goods not in existence^ 
Bank Act^ s. 88,] — The owner of a 
timber lloonct, who proposes to j?o 
Into the forest to out down the trees 
& transform them into what is com- 
mercially known as ntilpwood & who 
may require financial assistance from 
a hank before the pulp wood is pro- 
duced In Its commercial fonn, can grlv© 
the bank which assists him a valid 
lien on the finished product, although 
not in existence as such at the time 
of the loan. — L andry Ptilpwood Co., 
Ltd. a. La Banque Oanadienne 
Nationale, [1928] 1 D. L. R. 493 ; 
[1927] 8. C. R. 605.— CAN. 


PART H, SECT. 28, SUB-SECT, 1.— F. 

so. Pledged to third party — Duty 
of hank to disclose lien.h-'Bela : such 
a duty existed. — L azard Brothers 
fie Oo. t). Union Bank op Canada 
(1920), 47 O. L. R. 608 ; 18 O. W. N. 
290 ; 61 D. L. R. 680.— CAN. 


FART 11. SECT. 22, SUB««EOT. 2. 

to 

the credit of the customer not shown 
to be trust funds, might be retained 
fic set ofiC by the bank as against the 
indebtedness of the customer on the 
note. — ^R ot V, Oanadiai^ Bank op 
OomatTBOE (19181, 24 B. C. E. 397; 
88 bTIi. R. 742.— can. 


930 i. Set-off or counterclaim — 
Balance on current account — Right to 
set off undue promissory note. 1 — Where 
at the date of the death of a customer 
of a bank there was a deposit to his 
credit the bank cannot on the maturing, 
after his death, of promissory notes 
made or endorsed by him to the bank, 
set off the amount thereof against the 
deposit. — Trusts Guarantee Co„ 
Ltd. V, Koyad Bank of Canada, 
[1931] 1 W. W. R. 689 ; 2 D. L. R. 
601.— CAN. 

sp. Bank cashing cheque — Holder in- 
debted to hank.) — A bank, to which a 
cheque has been delivered to be 
cashed, has no right to set off against 
the proceeds of the cheque a debt owing 
to It by the holder. — R oyxel v. Royal 
Bank op Canada, [1918] 2 W. W. R. 
701 ; 11 Sask. L. R. 218.— CAN. 

■t. Debt not recoverable — Statute- 
barred.) — A bank has not a lion in 
respect of a deposit or balance to the 
ore^t of a customer. Inasmuch as thei*© 
is no speolfle property on which a lien 
can operate ; the only right of the bank 
is a right of set-off, but such a right 
cannot be exercised where a debt is 
statute-barred Sc not recoverable. — 
Re Morris. Coneys v. Morris, [1922] 
1 1. R. 136.— IR, 

«v. Bank acting as clearing house — 
Right of sei^aff etgainst insolvent bank .) — • 
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Re Home Bank of Canada. [19311 
1 D. L. R. 580 : 66 O. L. R. 264 ; 12 
0, B. R. 618.— CAN. 

PART II. SECT. 28. 

932 i. Continuing guarantee — Con- 
sideration — Whether’ fresh transodion 
after guarantee gwen necessary .) — 
A guarantee given by deft, to pltf. 
bank for the benefit of a firm which 
was already heavily indebted to the 
bank provided that in oonsidoration 
of the bank ** agreeing or tx>ntlmiitig ’* 
to deal with A. Bros., herein referred 
to as the customer,’' In the wjiv of 
its business as a bank." deft, liuder- 
took that the amount of th(^ guarantee 
would be paid to the l)aDlc at tlio 
times & in the manner sf'OC'ilied : ^ 
Held : the words " continuing to deal 
. . . Tn the way of itr* I ui sin ess as a 
bank " .nuat involve some broifi /idr 
fresh transaction between the bank A 
the firm, It being impossible to restrict 
these words to mcTcly kooplug the 
firm’s account open, that is, merely 
receiving payment from any one who 
chose to pay in money to the bank 
to the firm’s ci'edit : &, smoe the bank 
had not continued to deal with the 
firm In the way its covenant called 
for, the guarantor had not received 
the consideration on which his cove- 
nant was based fic, therefore, was not 
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guarantors, but they were liable for the 
principal sum advanced « for such interest 
as the debtor was legally to pay. — Egbert v. 
National Crown Bank, [19181 A. C. 003’; 
87 L. J. P. 0. 186; 119 L. T. 669; 36 
T. L. R. 1, P. O. 

Annotation: — As to (2) Retd. Re Darwen & Pearce, Associated 
Paper Mills v, Barnes (1920), 95 L. J. Ch. 487. 

934. Add* Annotation : — Reid. Bshelby v. 

Federated European Bank, Ltd. (1931), 146 
L. T. 330. 

938. Add. Annotation : — Reid. I. R. Oomrs. v. 

Holder, [1931] 2 K. B. 81. 

961. Add. Annotation : — Reid. Re Wait, [1927] 1 
Oh. 606. 

966. Add. Annotation : — Reid. Re Douglas, Ex p. 
Douglas’ (James) Exors., [1930] 1 Ch. 342. 

974. Add. Annotation : — Consd. British & North 
European Bank i;. Zalzstein, [1927] 2 K. B. 
92. 

978. Add. Annotation : — Reid. Holder v. I. R. 

Oomrs. (1932), 48 T. L. R. 365. 

985. Add. Annotation : — Consd. Tournier v. 


986. Add. Annotation : — Reid. Tournier v. National 
Provincial & Union Bank of England, [1924] 
1 K. B. 461. 

986a. Without consent ol customer.] — 

It is an implied term of the contract between 
a banker & his customer that the bank will 
not divulge to third persons, without the 
consent of the customer express or implied, 
either the state of the customer’s account. 


or any of his transactions with the bank, 
or any information relating to the customer 
acquired through the keeping of his account, 
unless the banker is compelled to do so 
by order of a ct., or the circumstances 
give rise to a public duty of disclosure, or 
the protection of the banker’s own interests 
requires it. 

Pltf. was a customer of deft. bank. A 
cheque was drawn by another customer of 
defts. in favour of pltf., who instead of paying 
it in to his own account indorsed it to a third 
person who had an account at another bank. 
On the return of the cheque to defts. their 
manager inquired of the last-named bank 
who the person was to whom it had been paid, 
&; was told it was a bookmaker. That 
information defts. disclosed to third persons : 
— Held : that disclosure constituted a breach 
of defts.’ duty to pltf., for though the in- 
formation was acquired not through pltf.’s 
account but through that of the drawer of 
the cheque, it was acquired by defts. 
during the currency of pltf. ’s_ account & 


England, [1924] 1 K. B. 401 ; 93 L. J. K. B. 
449 ; 130 L. T. 082 ; 40 T. L. R. 214 ; 68 
Sol. Jo. 441 ; 29 Oom. Gas. 129, 0. A, 

* Annotation : — Befd. Watorliouao t?. Barker, [1924] 2 K. B. 759. 

986b. Extent ol duty to Inquirer.] — Where 

for business purposes inquiry is made of a 
bank as to the stability of a customer of the 
bank, the only duty, if any, owed by the 
bank to the inquirer is a duty, in giving a 
reply, not to be negligent. — Batts Combe 


boiind to perform It. — Royal Bank 
OP Canada v. Salvatori, [1928] 3 
W. W. R. 601, P. C.-~CAN. 

982 II. .] — A gmaran- 

tee Is to receive Its application from 
the state of facts as shown In evidence. 
In an action on a gruarantee grlven a 
bank : — Held : although the wording 
of the guarantee was exactly the same 
as that of the guarantee in Royal Bank 
of Canada v. Salvatori, [1928] 3 

W. W. R. 501, yet that case was dis- 
tinguishable because the circumstances 
out of which the guarantee arose therein 
were very different from those In the 
present case ; there was no failure of 
consideration in the present case & the 
bank was entitled to Judgment. — 
Royal Bank of Canada v. Mills, 
[19321 3 W. W. R. 283 ; 4 D. L. R. 
674 ; 20 Alta. L. R. 463.~-€AN, 

936 I. Whether surety released — In- 
creme in rate of interest. \ — Held : on 
Increase in the rate of Interest charged 
by the bank to an amount in excess of 
that authorised by Canadian Bank 
Act, Without Intimation to the gua- 
rantors, did not discharge them from 
their liability. — Egbert v. National 
Crown Bank. [1918] A. C. 903 ; 87 
L. J. P. C. 186 ; 119 L. T. 659.— CAN, 

935 ii. S. P. Merchants Bank op 
Canada v. Bush, [1918] 2 W. W. R. 
674. 631.— CAN. 

935 iil. Taking new security 

from principal )— Hank of New 

Zeai^nd V. Baker, [1926] N. Z. L. R. 
462.— N.Z. 

935 iv. Note indorsed as security 

for specific Tmrpos^^-Qeneral hypotheca- 
tion of note by creditor to bank.} — Held : 
smety released. — G ordon v. Hebble- 
WHiTE, [1927] 1 D. L. R. 817 ; [1927] 
S. C. R. 29.— CAN. 

sw. Account settled between bank <£* 
customer — How far binding on surety 
of cuMomer .] — Even if a oertifloate 
ShYen by a customer of a bank of thB 


oorrootnesa of the condition of his 
account as stated therein constitutes 
an account stated between the bank 
& its customer, yet such oertifloate 
cannot be conclusive os against the 
surety of the customer. — Standard 
Bank op Canada e. Alberta En- 
gineering Co., Ltd., [1917] 1 W. W. R. 
1177.— CAN. 

ax. Special agreement 

to accept accowri-f.J— An express pro- 
, vision in the guarantee given to the 
bank that the stating, settling or 
admission of an account between the 
oroditor & the bank should be con- 
clusive evidence against the sureties 
oaunot be effective to prevent the 
sureties from objecting to Illegal 
ohaigos, nor to charges, which though 
not illegal, were Improper to the know- 
ledge of the bank. — Northern Cjrown 
Bank v. Woodcrafts, Ltd., [1917] 
1 W. W. R. 1206 ; 33 D. L. R. 367.— 
CAN. 

s*. Advance also secured by crop to be 
grown — Right of surety to proceeds of 
crop.} — Where a bank advances money 
for the purchase of seed grain on the 
security of the crop to be grown there- 
from & also procures the signature of a 
surety to the boi;rower’8 note, the 
surety has a right to have any money 
realised out of the crop appropriated 
to the reduction of the debt for which 
he became surety In priority to all other 
claims of the bank against the borrower, 
— PROUDLOOK V. Canadian Bank of 
Commerce, [1925] 2 W. W. R. 160 : 19 
Sask. L. R. 413.— CAN. 

ta. Arrangement between debtor dt 
surety-^Drafted by bankas solicitor — 
Effect on hank as creditor.} — Imperial 
Bank op Canada v. Hanoook, [1930] 
3 W. W, R. 398 ; [1931) 1 D. L. R. 
426.— CAN. 

PART II. SECT. 25. 

957 ii, Rights of bank ,] — 

oheque on the S. Bank, which was 
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indorsed by the payee to the H. Bank, 
was deposited Sc applied against his 
overdraft after the H. Bank had 
suspended payment at its head office, 
but before notice thereof reached the 
local branch in which the cheque was 
deposited : — Held : the H. Bank was 
entitled to enforce payment of the 
cheque from the drawer. — Sullivan v. 
Home Bank OF Canada, 1 1927 11 D.L. R. 
1097 ; S. C. R. 115.— CAN. 

967 iii. Collection of bills for customer 
— Money receioed — Rights of customer.} 
— Where a branch of reap, bank had 
received bills from applts. for collection 
& remittance of the proceeds, & after 
collection but prior to remitting the 
bank suspended payment : — Held : (1) 
applts., having employed the bank as 
a whole In a fiduciary capacity, were 
entitled to a prior charge on the 
balances hold by the bank as a whole 
at the date of euspenelon of payment : 
(2) applts. were not entitled to a prior 
charge on the bank's general assets.— 
Shaw Wallace & Co. v. Amritoar 
National Bank (In Liquidation) 
(1926), 1. L. R. 7 Lab. 165.— IND. 


PART H. SECT. 26. 

985 11. .]— Neither the 

a.4signee of the equity of redemption 
of property mortgaged to a bank, 
nor a surety who has mortgaged 
property by way of collateral security 
to a bank is entitled to obtain from 
the bank the same full aooount that 
the bank Ip obliged to give its customer. 
A guarantor of a customer's account 
with a bank Is not entitled to demand 
from the bank a copy of the aooount 
but Is entitled to demand from the 
bank information as to the balance 
then owing, the rate of interest charged, 
Sc the amount, If any, realised by the 
bank In respect of oollateriLl seounties. 
— Ross V. Bank or New South Wales 
(1928), 28 S. R. N. S. W. 539 ; 45 
N. 8. W. W. N. 117.— AXIS. 



Vol. nL — ^Bankers. Oases 986b — 1022, 


Quarry Oo. v. Barclays Bank, Ltd. (1931), 
48 T. L. B. 4. 

987. Add» Annotation : — Retd. Toumier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461. 

990a. Disclosing any other Information relating to 
customer.] — Tournier v. National Pro- 
vincial & Union Bank op England, No. 
986a, ante, 

1008a. Prima facie evidence of account.] — 

Douglass v, Lloyds Bank, Ltd., No. 403a, 

ante, 

1010. Add, Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 

1011. Add, Annotation : — Refd. Ironmonger v. 
Dyne (1928), 44 T. L. R. 579. 

1012. Add, Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K, B. 759. 

1012a. Entries tending to Incriminate.] — 

On an application under Bankers’ Books 
Evidence Act, 1879 (c, 11), s. 7, for leave to 
inspect Sc take copies of entries in a banker’s 
books before the trial of an action, the ct. 
is guided by the general rules regulating the 
inspection of documents before toal. There- 
fore if reap, to the application, being a party 
to the action, objects in proper form that 
the entries tend to incriminate him, the ct. 


will not grant the leave applied for. — ^W Ater- 
HOUSB V, Barker, [1924] 2 K, B. 759 ; 93 
L. J. K, B. 897 ; 132 L. T. 15 ; 40 T. L. B. 
805 ; 69 Sol. Jo. 51, C. A. 

1012b. .] — ^Where, under Bankers’ 

Books Evidence Act, 1879 (c. 11), s. 7, an 
order is made for the inspection of a judgment 
debtor’s account with a banker, the ct. has 
power to make the order extend to the 
banking account of a person other than 
debtor, if the account of that other person 
was controlled by debtor & was used by 
debtor for his or her own purposes. — 
Ironmonger & Oo. v. Dyne (1928), 44 T. L. K. 
579, C. A. 

1013. For ** ss. 2 &; 6 ” read ss. 2-5.” 

Add, Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 769. 

1016. Add, Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 

1017. Add, Annotation: — As to (1) Apid. Water- 
house V, Barker, [1924] 2 K. B. 759. 

1018. Add. Annotations : — Apld. Waterhouse v. 
Barker, [1924] 2 K. B. 759. Consd. Iron- 
monger V. Dyne (1928), 44 T. L. B. 679. 

1019. Add. Annotation : — Refd. Waterhouse v. 
Barker (1924), 132 L. T. 15. 

1022. Add, Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K, B. 759. 


PART n. SECT. 28. SUB-SECT. 1. 

994 vii. Whereabouts of 

clerk making entry unknown .] — The 
production by one of the directors of 
pltf, bank of the actual ledger contain- 
ing the overdraft account in suit, 
with proof of the manner in which it 
had been posted up, & the further 
fact that the whereabouts of the men 
who made the actual entries were no 
longer known : — Held : sufficient to 
render the boolc relevant under Evi- 
dence Act, 8. 32. — Bhaiiat National 
Bank, Ltd.. Delhi tj. Biskan Lal 
(1931), I. L. R. 13 Lab. 448.— IND. 

1004 Iv. .] — An order 

to inspect the books of a bank relating 
to the account of a person not party 
to the litigation will seldom or never 
be exercised except where such account 
Is In form or substance really the 


account of a party to the litigation, or 
is kept on hia b^alf. so that entries 
in It would bo evidence against him 
at the trial. In any case, no such 
order will be made unless the third 
party has been given an opportunity 
to attend the hearing of the applica- 
tion. — J ames v. Mabin (No. 3), 11929] 
N. Z. L, R. 899.— N.Z. 

PART II. SECT. 28, SUB-SECT. 2. 

1015 V. What are “ le^al pro- 

ceedings .*’] — A Oomr. issued a summons 
to the manager of a bank, requiring 
him to attend before a Royal Com- 
mission & give evidence, & to produce 
the ledgers containing the accounts oC 
certain persons. Sc ^so all cheques 
drawn on the accounts & all deposit 
slips affecting such accounts. Later, 
on being Informed of the difficulty In 
producing the ledgers, the Comr. 
made a verbal order to the bank to 


produce copies of the entries in 
accordance with Bankers’ Books Evi- 
dence Act : — Held : the proceedings 
before the Commission were not “ legal 
proceedings ” within the meaning 
of Bankers* Books Evidence Act, & 
the verbal order was invalid ; but the 
summons was valid. — McCormack v 
Campbell (1930), S. R. (Q.) 228.— A US 

sa. Pay -in slips .) — A bank retaining 
pay-in slips which have accompanied 
payments into a customer's account 
does not hold them as the agent of* 
the customer, who, consequently, will 
not be ordered in an action to which 
he is a party to produce them as 
documents in his possession or power. 
In such an action the ct. also declined 
to make any order relating to those 
documents under Evidence Act, 1916, 
8. 89. — Lever r. Maguire, 11928) 
V. L. R. 262 ; 49 A. L. T. 194 : 11928) 
Argus L. R. 169.— AUS. 
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Cases 18a— 84. 


English and Empibe Digest Supplement, 


BARRISTERS. 


16a. Procured by fraud — Duty of Benchers.] 

— The Benchers of the Inns of Court owe a 
duty to the public in respect of admission 
to the Bar ; therefore a fraud committed 
upon them to procure such admission is a 
mischief against public policy none the less 
because its intent is not to procure money for 
the offender, — K. v. Basset <1931), 47 
T. L. B. 222 ; 75 Sol. Jo. 121 ; 22 Cr. App. 
Bep. 160, C. O. A. 

31. Add. Annotation : — ^Refd. Towle v. Improved 
Industrial Dwellings Co., [1931] 1 K. B. 263. 

46. Add. Annotatijon : — Consd. Re Debtor, Peti- 
tioning Creditor v. Debtor (No. 29 of 1931 ) 
(1933), 102 L. J. Ch. 348. 


50a. ,] — All motions before the ct. must be 

made by counsel. — Drake v. Morgan (1858), 
27 L. J. P. & M. 3 ; 4 Jur. N. S. 82. 

51. Add. Annotation : — Refd. Be Debtor (No. 29 of 
1931 ), [1934] Ch. 280. 

66a. Before Parliamentary Commission.] — Bel- 
fast Biots Commission Case (1886), 21 
L. Jo. 550. 

71. Add. Annotation : — Refd. Marson v. Unmack, 
[1923] P. 163. 

84. After this case add the following cross-refer- 
ence : See, further, Judgments, Vol. XXX., 
pp. 203 et aeq. 


SECT, U SUB-SECT, 1. 

b I. Nature of duties devolving 

upon.] — Th<3 diaohargo of the diitioa 
under Law Society Act, now R. S. O.. 
1914, 0 . 157 is not a matter of mere 
private oonoern, but one affecting the 
iibiic, having to do with the well- 
eing of the society in maintaining the 
standards which should prevail in the 
legal profession ; Sc, unless in a case 
of manifest wrong, there should be no 
Interfereno© with the society's exercise 
of its statutory powers. — Hall v. Ball 
(1923), 64 O. L. R. 147.— CAN. 

SECT. 1, SUB-SECT. 2.— A. 

11 a. For (1905), S, C. 221 road 
tl905) T. S. 221." 

11 lii. Without examination — 

ManagiTio clerk to solicitor.] — In Law 
Practitionom Act, 1908, s. 5, the words 
" managing clerk to a solr." must be 
taken in the strict sense to mean one 
who has control & supervision of other 
clerks in the solr.’s employ, — Re 
ri9l8l N. Z, L. R. 661.-- 

N.Z. 

0 i, Qualification — English bar- 

rister.] — Appet. sought admission as 
an advocate on the ground that ho was 
admitted as a barrister in England 
had passed an examination in Natal 
statute law praotloe os required by 
the proviso to Ord. 82, r. 38. The Law 
Society opposed on the ground that It 
was necessary for appet. also to have 
passed the examination in Union 
statute law required by sect. 2 of 
Act 19, 1921: — Held: as appet. 'a 
(luallfloation a<5quired outside the 
Union would not have entitled him to 
admission in Natal, sect. 2 of Act 19, 
1921, did not apply to him. — Ex p. 
Robinson (1930), 51 N. L. R. 305.—- 
S. AF, 

Oanihridge degree. y 

Appet., who held the degree of LL.B. 
or the University of Cambridge, applied 
under sect. 1 of Act 19, 1921, for 
admission as an Advocate, relying 
upon G. N., No. 1475 of 192r>, under 
which the Chief Justice & Judges of 
the App. Dlv, decided that the 
oxamlnatiou in Roman -Dutch Law 
in connection with the degree of LL.B. 
of the University of Cambridge should 
be an adequate examination in 
Roman-Dutch Law within sect. 2 of 
the Act : — Held : applet, was entitled 
to admission. — Ex p. H a ll (1931), 
52 N. L. R. 118.— rS. AF. 

15 lia. - — .J — The ot. will mot 

grant mandamus to oompel Benchers 
of a Law Society to admit an individual 
as member with a view to bis qualifying 
himself to be called to the Bar, — Re 
Hagel & Law Society of Bbitibe 
Columbia (1922), 31 B. 0. E. 75.— 
CAN. 


SECT. 1, SUB-SECT. 2.— B. 

25 ill. IhUv of tribunal 

to come to a finding.] — Where the High 
Ot. did not think fit mimmarlly to 
reject a complaint made against an 
advocate, & was obliged, therefore, 
to refer the case for inquiry to the 
Bar Council, & the tribunal, after 
certain evidence had been taken on 
affidavits, on the Intimation of com- 
plainant's solr. that he withdrew 
the complaint reported " in these 
cironrastanoes the Inquiry caimot be 
further proceeded with, the ot. referred 
the matter back to the tribunal, hold- 
ing that the Act required the tribunal 
to oome to a finding.” — Be Bae 
Councils Act (1929), 1. L. R. 67 Calc. 
724.— IND. 

sL Effect of entry on roll of advocates — 
Right of retired judge to pracHne in High 
Omirt.] — After his retirement from the 
position of a judge of the High Ot. 
at Patna, India, applt. with a view to 
roaumlng practice at the Bar of that 
ot. applied to have his name entered 
on the roll of advocates as required 
by Indian Baj Councils Act, 1926. 
The judges, by a majority, held that 
ho was entitled to be so enrolled under 
that Act, but added that in view of the 
fact that he had been a permanent 
;[udge of that ot. they refused to allow 
\ to appear in the cte. of the pro- 
vince. On appeal against that refusal ; 
— Held : by being entered on the roll 
of advocates appit. had established a 
statutory right to practise of the 
Indian Bar Councils Act, 1926, 
s, 14 (1) providing that, ” An advocate 
shall be entitled as of light to practise 
... In the High Ot. of which he is an 
advocate. . . .” — Prafulla Kanjan 
Das V. Patna High Court Judges 
(1930), 47 T. U R. 98, P. O.— IND. 

SECT. 2, SUB-SECT. 1.— D. 

u I. Before High Court of Madras — 
Exercising insolvency jurisdiction — 
Right to — Advocates, enrolled 

In the High <3t. of Madras, under 
Indian Bar Councils Act (I of 1926) 
are, by virtue of sects. 2 (a), 8 & 14 
of the Act, entitled not only to appear 
8c plead, but also to ” emt ” in the 
insolvency jurisdiotlon of the High 
Ct. Insolvency Rules of the High CJt., 
r. 128, which allowed advocates only 
to appear & plead In that jurisdiction, 
is no longer in force. — Re Powers of 
Advocates (1928), I. L. R. 52 Mad. 92. 
—IND. 

sa. Natal — QualiflooMon acauired out- 
side Natal.] — A person admitted as an 
attorney In Natal by virtue of qnalifioa- 
tions acquired elsewhere than in Natal 
is not entiUed to appear as counsel in 
the Supreme Ot. or to practise as an 
advocate until he has served under 
articles in Natal for at least 18 months. 
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— Incorporated Law Society v. 
POSEMAN (1929), 60 N. L. R. 318.— 

S. AF. 

SECT. 2 SUB-SECT. 7.— A. 

sb. Barrister of five years* standing 
— What consi,itutes.}---neld : applt., 
who had been called to the Bar more 
than five years, but had never practised 
as a barrister, was a ” barrister of not 
loss than five years* standing ” within 
the meaning of Industrial Arbn. Act, 
a. 6 (7).— McCawley v. R. (1918), 26 
O. L. R. 9.— AUS. 

SECT. 3, SUB-SECT. 1.— A. 

g. For ” IR.” at the end of this case 
read "SIERRA LEONE.** 

to. For conviction for perjury in 
England — Disbarment in England— 
How far binding on Indian court .] — 
Held: (1) the loss of the privilege of 
being a barrister In England, though 
the only qualification for admission in 
India os an advocate, did not neces- 
sarily entail disbarment In the High Ct. 
(2) Suspension for one year ordered 
in this ease. — Re> An Advocate (1923), 
L L. R. 46 Mad. 903.— IND. 

sd. Professional misconduct — Under 
Pleaders* Act — Canvassing for v>ork .] — 
8., a district pleader, holding a Sanad 
for the Surat District, sent circular 
postcards to the public under his 
signature as a High Ot. pleader stating 
that he had been authorised by the 
District Ct. to examine Wakf prot)ertie8 
& to Issue certificates. In fact all 
that he had been authorised to do was 
to examine accounts for certain specific 
Wakf properties on his separate 
application In eaoh case, but was not 
authorised to audit the accounts of 
Wakf properties generally : — Held : 
it wa« improper conduct on the part 
of S. to Issue such postcards & to 
canvass for the auditing work In the 
way that be did & accordingly be was 
guilty of au offence under Pleaders* 
Ao^ 8. 26. — Government Pleader 
V. SIDDIOK (1929), I. L. R, 53 Bom. 
640.— IND. 

Extent of jurisdiction .] — 
No power to exorcise inherent disoi- 
pltoary Jurisdiction over legal praoti- 
tloners. Independently of the Legal 
Practitioners Act & the Indian Bar 
Councils Act, now exists In the High 
Ot. In respect of their professional or 
other misconduot. No disciplinary 
power ovhv legal practitioners or power 
to punish for contempt outside the 
Indian Penal Code is vested In the 
subordinate ots. — MaHant Shanta- 
NAND GtR V . MaHANT BaBUDEVANAND 
Qm (1930), I, L. R. 52 All. 619.— IND. 

ft Proeednre of High Oouti — Under 
Bar Councils Act, 1926.]-^As from 



Vd. EEL— Barristers. Cases 110— 220a. 


110. Add, Annotation : — ^Refdi. Apted v. Apted & 
Bliss, [1930] P. 216. 

146a. — .] — On an indictment for rape, prisoner 

ought to be defended by counsel. — R. v, 
Hancock (1931), as reported in 23 Or, App. 
Rep. 16, C. 0. A, 

165a. Under Poor Prisoners’ Defence Act, 1930 

(c. 82).]---R. V. Tidmabsh (1931), 23 Or. App. 
Rep. 79, 0. 0. A. 

162a. — ^ Right of Junior counsel settling plead- 
ings to lead another Junior counsel.] — A 

member of the Outer Bar settled pleadings 
led at trial. Another member of the Outer 
Bar was briefed to attend trial as his jxinior. 
On party & party taxation the taxing master 
disallowed the fees paid to the second counsel 
on the ground that the junior who settled 
the pleadings could not lead, but could be 
led by a senior either of the Outer or Inner 
Bar ; — Held : junior counsel who settled 
pleadings cotild lead another junior counsel, 
& fees of both counsel should be allowed. — 
D 0 UGI 4 AS V. Associated Newspapehs, Ltd, 
(1922), 67 Sol. Jo. 48. 

173a. Position of.] — ^A barrister practising 

in Bristol & a barrister practising in London, 
or, rather one having chambers in both places, 
is not practisi^ separate professions ; he is 
still a practising barrister. The profession 
of a practising barrister is that of a barrister 
practising in the courts of Great Britain, 
wherever he is called upon to go, there he 
acts as a practising barrister. I think it is 
quite impossible to regard a change of 
chambers from one town to another as a 
relevant fact. Now, as to the fact of the 
barrister becoming a King’s Counsel, I do 
not think the matter can be dealt with by 
construing the King’s patent, or by consider- 
ing it in a technical manner, bxit by regarding 
what, de facto, is the state of atfairs which 
arises when a barrister becomes a King’s 
Counsel. No doubt at one time he was 
considered to hold an office ; he was paid 
a salary <&; could not appear against the 
Crown without a licence. What happens 


now is that the Soverei^ confers a titular 
rank which is recognised in the cts. by giving 
the holder precedence, a seat within the Bar, 
& by entitling liirn to wear a silk gown. 
On the other hand, by the practice of the 
profession, he abstains from doing certain 
classes of work which he did before appoint- 
ment. But he is still acting in the same 
way as before, practising the art of advocacy. 
All he does is to limit the part he takes therein, 
but he carries on the work of advocacy still, 
though in a higher depee. I do not think 
that there can be any distinction between the 
different cases where junior barristers become 
King’s Counsel ; the position involved is 
quite simple & all must come under the same 
head. Both the junior barrister & the 
King’s Counsel carry on the same profession, 
but the latter occupy a higher rank or degree 
within it (Rowlatt, J.). — Seldon (F. E.) v. 
CnooM- Johnson ; Seldon (F. E.) v. Buuce 
Thomas, [1932] 1 K. B. 759 ; 101 L. J. K. B. 
868 ; 147 L. T. 72 ; 48 T. L. R. 304 ; 76 
Sol. Jo. 273 ; 16 Tax Cas. 740. 

I 191. Add, Annotation : — ^Apld. Ue Morgan, Brown 
V. Jones (1927), 71 Sol. Jo. 650. 

191a. .] — Where trustees are represented 

by the same firm of solrs. & one of them is 
interested in the trust fund beneficially, it 
is primd facie the solrs.’ duty to employ 
separate counsel to represent the independent 
trustee, in order that the ct. may have the 
assistance of such separate counsel. — Re Mor- 
gan, Brown v. Jones (1927), 71 Sol. Jo. 650. 

220a. Of Junior counsel — Proportionate to lee 

of leader.] — A junior counsel is entitled to 
be allowed two-thirds of the fee allowed to 
his leader & the taxing master has no power 
to direct that the amount of the fee of junior 
counsel on the hearing before the master in 
chambers should be deducted from the 
amount of the fee allowed on the adjourned 
hearing before the judge in ct., on the ground 
that the brief was practically the same on 
each occasion. — Re Park, Bott v, Chester 
(1921), 66 Sol. Jo. (W. R.) 2. 


June 1, 1928, the procedure by whlon 
an advocate can be called upon to 
answer for misoonduct is governed by 
Bar CJounclls Act, 1926, as. 10 et sea. 
To proceed under sect. 10, the High 
Ot. IS reouired, by sub-sect. (2) of that 
Sect., If it does not summarily reject 
the oompiaint, either to refer the ease 
for inquiry to the Bar OounoU. or, after 
consultation with the Bar Council, 
to refer it to the ct. of a Distriot Judge. 
Similar powers of reference are given 
where the ot., Instead of acting on a 
oompiaint. acta on its own motion. 
But In either event, it la neoesaary for 
the case to be either referred to the 
Bar OounoU, or at any rate for the Bar 
Council to be consulted , — Ite A Vakil 
OF A1ZA.MQARH (1928), I. L. R. 61 AIL 
Ta.—IND. 

Jg. Vnder Legal Practitioners AcU 
s. 12.] — The discretion of the High Ct, 
m each particular case under sect. 12, 
Is absolute, & it can let off a pleader 
with an admonition or suspend him 
or strike him off the rolls . — Re A 
Plkapbr (1929), I. L. R, 67 Calo. 337. 


sh. Acts in furtherance of dtril die- 
o)edienoe moveTnent ] — Where a legal 
ppootitioner. being a member of 
civil dlsobedienoe movement commits 
iilagal acts In furtherance of that 
movement, he brings himself within 
the dlsoipUnary iurisdictlon of the High 


Ct . — Re Pleadeu RAMOoniND Sinha, 
(1932), I. L. R. 11 Pat. 366,-- IN0. 


SECT. 6, SUB-SECT. 1.— A. (g). 

188 i. Party proposing emploumerU — 
Proceeding against previous client ,] — 
Appet,, an advocate, allowed resp. to 
give him instructions In full without 
warning him that the other side had 
approached him to represent them in 
the matter Sc that he had not declined 
tho offer. He, however, was not 
retained by reap. & the brief of the 
other side being offered to him, accepted 
the same : — Held : whilst the action 
ot resp. did not amount to professional 
misoonduct, the case came within the 
ambit of the rule that oounsel ought 
not to aooopt a brief against a party, 
even though that party refuses to 
retain him, in any case in which he 
would be embarrassed in tho discharge 
of his duty by reason of the confidence 
Sc applt. was rightly refused permission 
by the trial ot. to appear in the suit. — 
U. Ko Ko GTi V, U 8an Mta (1930), 
L L. R. 8 Ran. 4i6.— IND. 


100 Ui. .) — ^A legal practi- 

tioner may change sides, but, if, as in 
this case, such conduct Is likely to 
oause mieohJef or reasonable mis- 
apprehension in the mind of his late 
onent, the ot, would not allow the 
advocate to appear for the other party. 
— ^Macno Skin Gti v, Mankokjbk 
(1029), I, L, R. 8 Ran. 44.— IND. 
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SECT. 6, SUB-SECT. 2. 


206 vl. .) — Where a pleader 

sued to recover from his client a sum 
of money as remuneration for his 
services as a pleader, on the basis of 
a verbal agreement entered into with 
his client, or, if the agreement was held 
to be invalid, on the basis of quantum 
meruit : — HeW ; though the agree- 
ment was void under Legal Practi- 
tioners Act, s, 28, the pleader was 
entitled to reasonable compensation 
for work & labour dono by him on 
behalf of the client. — 'fHANaAMMAL 
Ayitau V. Krishnan (1929), 1. L. 11. 
53 Mad. 309.— IND. 


217 i. Amount of fees~rApplicati<m 
of ** txcodhirds ** rule, in India.] — Tho 
amount of fees allowed to junior 
counsel must bo adjusted by tho 
Taxing Master accorditig to tw o-trurds 
of the amount allowed to senior couiiHel. 
— He GoPALcrtANmtA Sinoua (1930). 
I. L. R. 68 Calc. 506 .— IND. 

221 ix a India — Pnglisfi. 

harHd(r.]—X barrister of England, 
enrolled as an ad\'oca.tf: of the AlJaha- 
bad High Ct. practising in that ct. 
or in efcs. subordinate to it, can bring 
a suit against bis client for recovery 
of bis foes settled for his professional 
services in ac*.tlng A pleading for his 
client.™ Nihal Chand Shabtri v, 
DiLAWAR Khan (1933), I. L, R. 66 
All. 570.— IND. 



Cases 227— 847a. English and Empire Digest Supplement, 


227, Add. Annotation : — Consd. Re Sandiford (No. 
2), Italo-Canadlaa Corpn,, Ltd. v. Sandiford, 
[1935] Oh. 681. 

228a. Right to prove against estate of 

deceased solicitor.] — Counsel has no right to 
prove for hLs fees in the administration of the 
insolvent estate of a deceased soh*. in a case 
where the client reimbursed the soh. the 
amount of the fees upon the faith of the soh.’s 
false representation that he had in fact paid 
them to counsel. — Re Sandiford (No. 2), 
Italo-Canadian Corpn., Ltd. v. Sandiford, 
[1935] Oh. 681 ; 104 L. J. Ch. 335 ; 154 
L. T. 7. 

230. Add. Annotation : — Consd. Re Sandiford (No. 
2), Italo-Canadian Corpn., Ltd. v. Sandiford, 
[1935] Ch. 681. 

242. Add. Annotation : — Refd. Minter v. Priest, 
[1929] 1 K. B. 665. 

291. Add, Annotations : — Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. Refd. Sourendra 
Nath Mitra v. Srimati Tarubala Dasi (1930), 
46 T. L. R. 191. 

300. Add. Annotation : — Refd. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

311. Add. Annotation : — ^Refd. L. v. L., [1931] 
P. 63. 


323a. ESxpress instructions given to solicitor.]--^ 

At the hearing of an action for debt counsel 
for deft, consented to judgment against his 
client for part only of the claim, pltf . abandon- 
ing the balance. Without the knowledge of 
counsel on either side, or of the sohs. for 
pltf., deft, had given instructions to her solrs. 
that the case was not to be settled. Upon an 
application made before the judgment was 
drawn up : — Meld : the case must be restored 
to the list for hearing. — Sjukphbrd v. Robin- 
son, [1919] 1 K. B. 474 ; 88 L. J. K. B. 873 ; 
120 L. T, 492 ? 35 T. L. R. 220, 0. A, 

Annotation : — Befd. Sourendra Nath Mitra t». Srlmatl 
Tarubala Dosi (1930). 4G T. L. R. 191. 

324. Add, Annotation Distd. Shepherd v, Robin- 
son, [1919] 1 K. B. 474. 

326. Add, Annotation : — Apld. Shepherd v, Robin- 
son, [1919] 1 K. B. 474. 

331. Add, Annotation : — Apld. Shepherd v, Robin- 
son, [1919] 1 K, B. 474. 

335. Add, Annotation : — Refd. Shepherd v, Robin- 
son, [1919] 1 K. B. 474. 

347a. Whether evidence for opposite party.] — 

The judge at a trial will not take the facts 
from the opening of the counsel on the 
opposite side. — Machell v, Ellis (1845), 1 
Car. & Kir. 682. 


221 xi. .] — Armour v. 

Dinner (1899). 4 Terr. L. R. 30.-— CAN. 

■h. Normal ** fees — Fees in big dt 
difficult cases.] — Held : both are just 
Buch foes as a practising law-agent 
finds sufficient in order to command 
the services of competent oounsol in 
oases of a similar character. — Cale- 
donian Ry. Co. V. Greenock Corpn.. 
Glasgow & South Western Rt. (Do. 
V. Same. [192‘^) S. C. 299.— SOOT. 

si. Counsel engaged hy commissioners 
under Public Intiuiries Act, 1929 — 
Rea8oncd>le compensation — Petition of 
right.] — Where oomrs. appointed under 
Puhlio Inquiries Act, 1929, by the 
Lieutenant-Governor in Council are 
authorised by their commission to 
engage the services of counsel to assist 
them in their inquiry, & acting on that 
authority they do engage oounsel, it 
must be taken that in so engaging 
coimsel they are acting on behalf of 
the Lieutenant-Governor in Council &. 
that, in the absence of an express 
agreement with the counsel as to their 
remuneration, there is an Implied aCTeo- 
meut with the Crown that they will be 
given reasonable compensation for 
their services. If such compensation 
be not paid the oounsel may proceed 
by petition of right to recover it. 

In the present case : — Held : a 
letter from the comrs. to the A.-G. 
advising paying of counsel fees of a 
certain amount was, imdor the cir- 
cumstances, evidence of the opinion of 
the commissioners as to what would bo 
a fair & reasonable compensation for 
the oommission counsel ; the oounsel 
at the trial had agreed that the comrs. 
if called to testify would state what 
they had stated in the letter. — Hogarth 
V. R.. [1984] 2 W. W. R. 340.— CAN. 

SECT. 5, SUB-SEGT. 4. 

238 U, .] — There Is no hard & 

fast rule rendering oounsel in d cause 
incompetent as a witness in that cause. 
— R. V. Bbokbb, (19293 App. D. 167, — 
S. AF. 

262 xiv. .) — Gbady V. Watte, 

(19303 1 D. L. R. 838 ; 1 M. P. R. 116. 
-CAN. 

SECT. 6, SUB-SEOT. 6. 

274 i, Misconduct — Inserting Hbel on 
judge in notice of appeal — On instruc* 


Hons of client.] — Held: this conduct 
was highly improper. — Jacob & Co. v. 
Rash Behari Ghose (1920), I. L. R. 
47 Oalo. 828,— IND 

274 ii. Refusal to take brief .] — 

The refusal of a lawyer to take up 
a brief for a member of the public, 
simply &: solely on the groimd tnat he 
would be appearing against a brother 
practitioner, who was the litigating 
party on the other side, or putting 
forward untrue excuses, when the real 
reason is a disinclination to appear 
against a brother practitioner, is pro- 
fessional misconduct ; that is. It is a 
broach of the duty which the accept- 
ance of the status of an advocate 
demands from every man who becomes 
an advocate. — Muhammad Inayat Am 
V. Emperor (1029), I. L. R* 51 All. 892. 
—IND. 

SECT. 5, SUB-SECT. 7.— C. 1. (b). 

291 1. Oeneral rule ,] — Rules regarding 
competency of oounsel to compromise 
suits, make admissions, or confess 
Judgruent, so as to bind their clients, 
discussed. — Mitthiah Oheitiar v. 
Muthu K. R. A. Karoppan Ohetti 
(1927), I. L. R, 60 Mad. 786.— IND. 

291 Ii. .] — An adTocate, ad- 

mitted to practise by the appropriate 
ot. in India, when briefed in a suit, 
including a suit In the ot. of a sub- 
ordinate Judge, has the implied 
authority of his client to settle the suit 
by a oompromlse. If he is briefed in 
an interlocutory matter he has implied 
authority to settle the whole suit 
where it appeara that the intention 
was to place nim in the same position. 
Sc to arm him with the same authority, 
as though he hod been briefed to con- 
duct the whole suit. — Sourendra 
Nath Mitra v. Tarubala Dabi (1930), 
46 T. L. R. 191 ; 67 L. R. Ind. App. 
133, P. 0.— IND. 

294 i. Power presumed — Counsel ap- 
parently properly instructed — Partv*8 
age^ present without protest.]— -Nth- 
MONE CHAUDHUBI V. KBDAR NATH 

Daoa (1922), I. L. R. 1 Pat. 489.— 

IND. 

300 iv. ^.3 — A settlement within 

the apparent general authority of 
counsel : — Held : binding. — B. N. SEn 
Sc Brothers v. Chuni Lal Dutt Sc 
Co. (1923), I. L. R. 61 Calo, 385.— IND. 

801 i. Authority to compromise out 
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of court .] — A compromise effected by 
ooimsel on behalf of his client out of 
ot.. Sc not assented to by Ids client, is 
only binding upon the client If it Is 
expressly authorised or subseqiiently 
ratified by the client or by his agent 
authorised in that behalf. — Askarau 
C nouTMAL V. East Indian Ry. Co. 
(1925). 1. L. R. 62 Calc. 386.— IND. 

801 ii. .3 — The fact that negotia- 
tions for compromise between counsel 
took place before the hearing of the 
suit commenced, or were carried on 
outside the ct., does not vitiate the 
agreement. — Johurmull Bhutra v. 
KEDAR Nath Bhutra (1927), I. L. R. 
55 Calc. 113.— IND. 

so. Effect of clients presence in court.] 
— Mere presence in ct. of the client, 
when he does not make his presence 
known to the counsel, does not affect 
the ostensible authority of the counsel, 
who can compromise the suit without 
consulting the client. — Ghasikam 
Goknea V. Haribux Gobardhandas 
(1931), I. L. R. 59 Oalo. 31.— IND. 


SECT. 6, SUB-SECT. 7.— C. (b) lii. 

t i. .] — The general authority 

of oounsel to compromise a suit does 
not extend beyond matters In the suit. 
— Johurmull Bhutra v. Kedar Nath 
Bhutra (1927), I. L. R. 55 Calo. 113.— 
IND. 


SECT. 6. SUB-SECT. 7.— C. (b) iv. 

884 U. .) — Where the advocate 

for one of the parties in a proceeding 
for the grant of letters of administra- 
tion under a misapprehension con- 
sented to the other party being granted 
the letters : — Held : If such consent 
was given without instructions the 
client might withdraw the consent at 
any time prior to the actual issue of 
letters. — Kyone Hoe Tsee e. Kyon 
Soon Sun (1925), I. L. R. 3 Ran. 261.- 
IND. 

SECT. 6, SUB-SECT. 8. 


sa. Counsel must not combine func- 
tions of advocate efr UTifness. 3 — Cairns 
V. Cairns. [3^31] 3 W. W. R. 335; 
4 D. L. R. 819 : 26 Alta. L. R. 69.— 

CAN, 


SECT. 5, SUB-SECT, 10. 

e 1 . .1 — ^In an action for damages 

for breach of contract, certain adniis- 
BloaB wore made by oounsel for both 



VoL m— Barristen. Oaset 


aaaiu WhetilMr l^aiiig at teeand trinl*]— A mm 
was employed by a mBway co. to sweep tlieir 
yard as g 0 od$ warebouse. Sevend Ihies of 
rails ran timmgh tbe yard» As it was bis duty 
to sweep between the lines, but to stand 
clear ot tbem when trucks were being run 
OTar them. On June 10, 191$, a cai 
man in the employ of defteu gave notice to 
the man that he wm ^ing w run trucks 
into Ihe yard, which notice man aeknow^ 
ledged. The first truck was sent in, & the 
capstan man stated that he saw the man 
apply the brake to it, which was not a part 
of his duty, A then leave the yard. A second 
truck was then sent down on another line, 
A shortly afterwards the man was found 
sitting on Ihe ground, having sustained 
injuries from which he died. Upon a claim 
by his widow for compensation under Work- 
men’s Oompensation Act, 1906 (c. 58), an 
admission was made by counsel at the 
trial that ** deceased was crushed between 
two waggons A sustained abdominal injury 
from which he died.*’ A new trial having 
been ordered : — Held : the above admission 
was not to be binding at the second trial. — 
Dawson t?. Gbeat Obntbal Ry. Oo. (1919), 
88 L. J. K. B. 1177; 121 L. T. 263; 12 
B. W. 0. 0. 168, 0. A. 

876, Add. Annotation: — Dlstd. Stanton v. Laws, 
[1934] W. N. 130. 

883a. Duty to assist court — By citing all relevant 
authorities.] — Upon the hearing of an appeal 
in the House Of Lords, it is the duty of 
counsel to bring to the attention of the House 
any authority, statutory or other, within 
their knowledge which bears one way or the 
other upon the matters under debate, irre- 
spectively of whether or not the particular 
authority assists the case of the party who is 
aware of it. It is likewise the duty of those 
who instruct counsel, if they are aware of 
any such authority, to bring it to the atten- 


tion of counsel, in order that they in 
turn may bring it to the attention of the 
House.— Glebes Sugar Refining Oo., Dtd. v. 
Greenock Port A Harbours Trustees, 
[1921] 2 A, O. 66 ; 125 L. T* 678 ; 87 T. L. B. 
486 5 66 Sol. Jo. 561, H. L 
S88b. Duty to disclose adultery of petitioner in 
suit for dissolution ot marriage.] — Where a 
petitioner has committed adultery it is the 
duty of his counsel A solr. to disclose the 
fact to the ot. if they are aware of it. — 
Abraham v. Abraham A Harding (1919), 
120 L. T. 672 ; 36 T. L. R. 371 ; 63 Sol. Jo. 
411. 

Disclosure of petitioner’s adultery in suite 
for dissolution of marriage generally, see 
Husband A Wife. 

889. Add. Annotation : — Apld. Qrinham v. Davies, 
[1929] 2 K. B. 249. 

After this case add. See, also, Negligence, 
Nos. 842, 842a. 

408a. .] — Pbaotich Note, [1920] W. N. 

34. 

j — The House of Lords has a 

prior claim to the attendance of counsel over 
other cts., A before absenting himself counsel 
ought to have made an ^plication for leave 
to be absent. — ^Abram S.S. Co. v. Wbstville 
Shipping Co. (1928), as reported in 67 
Sol. Jo. 636, H. L. 

453. Add. Annotationa : — Held. Banbury v. Bank 
of Montreal, [1918] A. 0. 626 ; Wilson v. 
United Counties Bank, [1920] A. C. 102 ; 
Ley V. Hamilton (1934), 161 L. T. 360. Refd. 
Barber t;. Pigden, [1937] 1 K. B. 664. 

463. Add. Annotation : — Refd. Barber v. Pigden, 
[1937] 1 K. B. 664.,, 

465. Add. Annotation : — Consd.* De Preville v. 

Dill (1927), 43 T. L. R. 431. 

480. Add. Annotation : — Refd. Harte v. Williams, 
[1934] 1 K. B. 201. 


parties A put in at tlie trial by oonnent : 
— Held : deft, was bound by the 
admissloUB made by oounsel on his 
behalt — Dominion Art Oo.. Ltd. ». 
Murphy (1923), 64 O. L. R. 332.— 

can. 

SECT. 6, SUB-SECT. 1. 

388 i. BhoAild not make aeon- 

dalouB cAofpes.]— Members of the le«fal 
proljesslon are under no duty to their 
oUente to make grave A soandalous 
obargos againet €4ther fudges or the 
opposite parties on their oliont*s mere 
wish. They are respousible to the 
ot, for fair A honest conduct of the 
owe. They are not mete agents of 
the man who pays them, but are 
acting in the administration of fustloe. 


—Re Divarka Prasad Mithal (1923), 
L L. R. 46 AU 121.— IND. 

888 li. Dufp 08 regards offensive 

questions .] — An advocate should exer- 
cise his own discretion before putting 
an offensive question. — ^M. BankRjrb 
t». Anttkul Ghandka Mitra (1927), 
1. L. R. 66 Oslo. 86.— WD. 

sf. Mav criticise Questions submitted 
to jury— After asking for direction 
dt oauing no evidence.] — Steels v. 
Belfast Gorpn., (1920} 2 I. R. 126, 
133.— IR. 

SECT. e. SUB-SECT. 5. 

42911, .3 — Be DivaRKA 

Prasad MithaD, No. 888 i., onie.— 
IND. 


439 U. In an 

action of damages for breach of promise 
of marriage defender mskde a tender of 
£100 A expenses, which was not ac- 
cepted by pursuer. The Jury having 
awarded the pursuer the sum of £76,. 
she moved for a new trial on the 
gronUd that counsel for defender, in? 
addressing the jury, had used words 
which represented that an award of 
£60 would carry the expenses of the 
action. The ct. , holding that there had 
been no intention to mislead the jury* 
A that the Words used did not neces- 
sarily bear the meaning put upon them 
by pursuer, A had not prevented the 
tmi fi»m being a fair one, refused to 
grant a new trial. — Reekie v. M‘KtN- 
VEN, [19211 S. O. 733.— SCOT. 
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Cases 2— 28c. 


English and Empieb Digest Supplement. 


BASTARDY. 


Part I.— The Presumption of Legitimacy. 

2. Add, Annotations : — Consd. Me Bromage, 22a. .] — In the absence of evidence 


Public Trustee v. Cuthbert, [1936] Ch. 606. 
Held. Gaskill v, Gaskill (1921), 126 L. T. 
116 ; Warren v. Warren, [1925] P. 107. 

8. Add, Annotations : — Retd. Gaskill v. Gaskill 
(1921), 126 L. T. 116 ; Farman v, Pannan 
(1924), 40 T. L. R. 823. 

4* Add, Annotation a : — Consd. Mart v. Mart, 
[1926] P. 24 ; Farnliam v, Farnham (other- 
wise Daniels), [1937] P. 49. 

11. Add, Annotation : — Refd. Gaskill v. Gaskill, 
[1921] P. 425. 

12. Add, Annotations : — Consd. Re Bromage> 
Public Trustee v, Cuthbert, [1935] Oh. 605 ; 
Stafford v. Kidd, [1937] 1 K. B. 395. Refd. 
Gaskill V, Gaskill, [1921] P. 425 ; Bussell v, 
BusseU, [1924] A. 0. 687. 

17. Add, Annotations : — Apld. Warren v. Warren, 
[1925] P. 107. Refd. Bussell v, Russell, 
[1924] A. 0. 687. 

20. Add, Annotaiion : — Refd. Andrews v, Andrews 
& Chalmers (1924), 40 T. h, R. 873. 

22. Add, Annotations: — Consd. Russell v. Russell, 
[1924] A. 0. 687 ; Mart v. Mart, [1926] P. 24. 
Refd. Andrews v, Andrews & Chalmers (1924), 
132 L. T. 400 ; Re Bromage, Public Trustee 
v. Cuthbert, [1936] Ch. 605; Stafford v, 
Kidd, [1937] 1 K. B. 395. 


to the contrary the presumption of legitimacy 
does not arise in the case of a child l^rn to a 
resp. more than nine months after she has 
obtained, under Summary Jurisdiction 
Married Women's Act, 1896 (c. 39), an order 
that she be no longer bound to cohabit with 
petitioner. — ^Andrews v, Andrews & Chal- 
mers, [1924] P. 265 ; 93 L. J. P. 137 ; 132 
L. T. 400 ; 40 T. L. R. 873. 

Annotations: — Reid. Martv. Mart, [19261 P. 24 ; Re Bromaere, 
PuWlo Trustee v. Cuthbert, [1935] Oh. 605 ; Stafford v, 
Kidd, [1937] 1 K. B. 395. 

-.] — Stewart v. Stewart, No- 

66e, post, 

22o. Deed of separation — Whether access pre- 
sumed.] — The legal presumption of access, & 
of the legitimacy of a child bom during 
marriage, is rebutted by its conception during 
a period when the spouses are Jiving apart 
under a deed of separation. For this pur- 
pose a deed of separation has the same effect 
as an order under Summary Jurisdiction 
(Married Women) Act, 1896 (c. 39), that the 
wife shall not be bound to cohabit with her 
husband, or a judicial separation. — Mart v. 
Mart, [1926] P. 24 ; 95 L. J. P. 29 ; 134 
L. T. 446 ; 42 T. L. R. 253. 

Annotations: — Consd. Oollls v, Oollla & Thomas (1933), 77 
Sol. Jo. 673. N.F. Re Bromage, Public Tnistee v, 
Cuthbert, 1935] Oh. 605. PoUd. Stafford ,v, Kidd, [1937] 
1 K. B. 395. 


PART I. SECT. 2,* 

7 1 — ; •« bom out 

of wedlock ** within Children of Un- 
married Parents Act, 1921 (c. 64), 
a. 18, & the husband may ahow by 
hia own evidence & that of his wife 
that they had In fact no intercourse 
at such time as would make his 
parentage possible. — Re Duckworth 
& Skinkle (1924), 55 O. L. R. 272.— 
CAN. 

. Wife divorced 

woman.] — Where a Hindu woman was 
married to S. in Oct. 1903, was divorced 
by him in June 1904, married T. in 
July 1904, & gave birth to a son in 
Sept, 1904 : — Held : there was no 
proof that T. could not have had access 
to her at any time when the son could 
have boon begotten, & the sou should 
be held to be the loglttmato sou of T. — 
Skthu V. Palain (1925), I. L. li. 49 
Mad. 553.— IND 

12 Iv. IrrehvMable presumption,] 

— Once access of, or intoroourae by, a 
husband la proved, no evidence will 
be allowed to show that the child is 
not the child of the husband. The 
circumstance that the wife had Inter- 
courae with several at that time makes 
no difference. — J aoannatha Mudali 
V, OttINNASWAMi Ohbtti (1932), I. L. R. 
56 Mad. 243.— IND. 

14 Even where wife 

adulteress,] — Re Brown & ABouBj, 
[19261 3 D. li. R. 873 ; 67 O. L. R. 297. 
--CAN. 

22o I. Reed of separation — Pre- 
sumption of non-aocess,] — The legal 
presumption of access & of the legi- 
ttmaoy of a child of the spouses bom 
during meirriage ia rebutted by its con- 
ception during the operation of a decree 
of the ot. pronouncing their separation, 
or during a period when the spouses are 
living apart under a deed of separation ; 
& the evidence ot either spouse to 


negative legitimacy is, therefore, admis- 
sible. — ^McIntosh v, McIntosh, [1934] 
N. Z, h, R. Supp. 132 ; G. L. H. 357.— 

N.Z, 

so. Child of Chinese resident in 
Straits Settlements dt ** t *(dp ,**] — 
According to the Chinese law of 
marriage, which is applied in Penang 
In the case of Chinese residents, a 
Chinaman may have secondary wives 
(sometimes called t 'sips ") who have 
the status of wives & whose children 
are legitimate. Although some sort 
of ceremony is usual when a “ t 'sip ** 
is taken, proof of the performance of 
a ceremony is not essential to establish 
the relationship. Deceased resp. for 
twenty -six years lived & was main- 
tained In the house of a Chinese mer- 
chant in Penang, & bore him children. 
One child who survived the father was 
referred to tn his will as “ my daughter," 
& her name appeared upon his tomb- 
stone. The resp. had been recognised 
by the Chinaman & by his primary 
wife as occupying in his household the 
position of a secondary wife : — Held : 
deoeased resp. was a secondary wife, 
wh^hor or not the performance of a 
ceremony was prov^, & imder the 
practice In Penang (which was not 
questioned In the appeal) she was 
entitled, upon the death of the China* 
man partially Intestate, to share as a 
widow, — Oheanq Thtb Phin v. Tan 
Ah Lot, [19201 A. C. 369 ; 89 L. J. 
P. O. 44; 122 L. T. 693, P. 0.— 
STRAITS SETTLEMENTS. 

gd, .] — Regarded as legitimate 

& entitled to Inherit equally with 
children by the ** t 'sal " (primary 
wife). — Khoo Hooi Leono v, Khoo 
Hsan Kweb, [19261 A. C. 529: 95 
L. J, P. C, 94 ; 136 L. T. 170.— 
STRAITS SETTLEMENTS. 

— The Chinese custom of 
legitimatiou of a natural son by 
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subsequent recoraltlon is not part of 
the law of the Straits Settlements in 
relation to Chinese people there 
domiciled ; nor does rocoguition as a 
son raise a presumption that the eon’s 
mother was a " t ’sip," or secondary 
wife. The modifications of the law of 
England which obtain In the Colony 
in its application to the various alien 
races established there arise from the 
necessity of preventing the Injustice 
or oppression which otherwise would 
ensue. It is from that necessity 
that the status of " t ’sips," & con- 
sequently the legitimacy of their 
ofepring, have been recognised ; but 
there are no grounds which would 
Jxistify treating an lUegltimate natural 
son as legitimated by the mere fact 
of subsequent recognition.- — Khoo Hooi 
Leono v. Khoo Chono Yeok, [1930] 
A. O. 346 ; 99 L. J. P. C. 129 ; 143 
L. T. 25, P. 0.-HSTRArrS SETTLE- 
MENTS. 

sf. Child of Mahomedan dh Ms servant 
— AcknowleMgment of child by father as 
his son.] — The son or a Mahomedan by 
a female servant Ip his house claimed 
a declaration of bis legitimacy. The 
parents had continuously cohabited for 
many years, & the father on several 
occasions had acknowledged pltf. as 
his son. There was some evidence of 
a nikah marriage : — Held : evidence 
that other members of the father’s 
class had illegitimate children by 
servants was inadmissible to rebut the 
presumption of legitimacy aHsing from 
the acknowledgments, Sc though the 
fact that the mother unlike the father’s 
other wives was not parda-nisktn 
was one to be oonsiderea, It was in- 
sufiBlclent to interfere with the pre- 
sumption of law or the balance of 
proof of the fact of legitimacy. — 
Mohabbat Ah Khan a, Mahomed 
Ibrahim Khan (1929), 66 L. R. Ind, 
App. 201. — IND. 



VoL m.— Bastardy. Oases 22d-S6. 


22<i. — — If a husband & wife are not 

living together but are living separate & apart 
under a separation deed, the prcsgumption of 
the legitimacy of children of a married woman 
bom while the marriage is still continuing is 
not thereby rendered inapplicable. If therefore 
the wife gives birth to children while the 
separation continues, these children will primd 
facie be legitimate. To rebut the presumption 
of legitimacy, proof of absence of sexual J 
intercourse between the husband & wife at^ 
the material time must be conclusive. 

A husband & wife having entered into a 
separation deed, agreed to live separate So 
apart. They separated, & at all material 
times lived apart on terms of estrangement So 
hostility. Some time after the deed of 
separation had been entered into So while so 
living apart, the wife, who was then living 
with E. H., gave birth to a child. This child 
was registered as the child of E. H. So the wife. 
There was no evidence that the husband 
knew of the existence of this child but it was 
proved that he was never asked to provide 
for it or acknowledge it in any way. Some 
years afterwards another child was bom wliile 
the wife was living with A. A. &; was registered 
as the child of A. A. So the wife. A question 
having arisen whether these children might be 
entitled under the terms of a gift in a will for 
the children of the husband So the wife on 
their attaining twenty-one or in the case of 
daughters on marriage, an originating sum- 
mons was taken out for the purpose {inter 
alia) of determining tliis question : — Held : 
both children were according to the evidence 
illegitimate So not entitled to the gifts in 
question . — Re Broiviage, Public Trustee v. 
CUTHBERT, [1935] Oh. 606 ; 104 L. J. Ch. 299 ; 
163 L. T. 313 ; 61 T. L. R. 408 ; 79 Sol. Jo. 418. 

Annotation N.F. Stafford r. Kidd, [1937] 1 K. B. 396. 

22e. .] — The execution of a deed of 

separation, together with evidence that it 
was acted upon by the parties, is sufficient 
to rebut the legal presumption of access So 
of the legitimacy of a child born during 
marriage, in the case of a child conceived 
during a period when the spouses are living 
apart under the deed. — Stafford v. Kidd, 
[1937] 1 K. B. 396 ; [1936] 3 All E. R. 1023 ; 
106 U J. K. B. 193 ; 166 L. T. 76 ; 101 J. P. 
68 ; 63 T. L. R. 169 ; 81 Sol. Jo. 16 ; 36 
L. G. R. 97 ; 30 Oox, 0. C. 632, D. 0. 

22f. Oral agreement for separation — Whether pre- 


sumption of access ousted.] — OoudS v. Ool- 
Lis So Thomas (1933), 77 Sol. Jo. 673. 

-.]— Haslam V, Cron, Olivant's 
(1871), 19 W.R.968. 

25. Add, Annotations : — Refd. GaskiU v, Gaskhl 
(1921), 126 L. T. 115 ; Farman v. Farman 
(1924), 40 T. L. R. 823. 

. Add, Annotation : — Refd. Russell v. Bussell» 
{19241 A. 0. 687. 

35. Add, Annotations : — Consd. Re Bromage, 
Public Trustee v, Outhbert, [1936] Oh. 606. 
Refd. GaskUl v, GaskiU (1921), 126 L. T. 
116 ; Warren v, Warren, [1926] P. 107. 

36 . Add, Annotations : — ^Id. Best v. Best So 
McKinley, [1920] P. 75; Re Stollery, Weir v. 
Treasury Solicitor, [1926] Ch. 284. 

42. Add. Annotaiion : — Consd. GaskiU v. Gaskil 
(1921), 126 L. T. 115. 

43 . Add. Annotation : — Refd. GaskiU v, GaskiU, 
[1924] P. 425. 

43a. .] — When adultery is to 

be inferred solely from the length of gestation 
of a child in utero, So evidence adverse to the 
wife, its mother, as regards her conduct, is 
absent, the same considerations apply as in 
a case of legitimacy So the presumption 
thereof. In such a case the evidence to 
negative lawful access as the cause of preg- 
nancy must be strong, distinct, satisfactory, 
So conclusive, So must not consist of a mere 
balance of probabUity. If on medical evi- 
dence there is no distinct & inherent im- 
possibUity of access by the' husband which 
could account for the birth of a chUd, the 
wife cannot be found guilty of adultery. — 
Gaskill V. Gaskill, [1921] P. 425; 90 

L. J. P. 339 ; 126 L. T. 115 ; 38 T. L. R. 1. 

Annotation: — ^Refd. Russell v. Russell, [1924] A. 0. 687. 

46 . Add, Annotaiion : — Refd. Warren v, Warren, 
[1926] P. 107. 

49 . Add. Annotations : — Apld. GaskiU v. GaskiU, 
[1921] P. 426. Consd. 2?c Bromage, PubUc 
Trustee v. Cuthbert, [1936] Oh. 605 ; Stafford 
V. Kidd, [1937] 1 K. B. 395. Refd. RusseU v, 
RusseU, [1924] A. C. 687. 

54 . Add, Annotations : — Consd. Re Bromage, 
PubUc Trustee v, Cuthbert, [1936] Oh. 606. 
Refd. Gaskill v. GaskiU (1921), 126 L. T. 116; 
Wairen v, Warren, [1926] P. 107. 

56 . Add, Annotation : — Refd. RusseU v. RusseU, 
[1924] A. 0. 687. 


PART I. SECT. 8. 

49 111. niicU intercourse with 

paramour,] — Held: evideuoo of pltf. 
should not have been received to 
bastardise her child, & as there was no 
admissible evidence that the child was 
legitimate, it must be taken that 
pltf. *8 husband was the father. — Kuko 
V, Baoyzski (1921), 67 -D. L. R. 46 ; 
51 O. L. R. 225.— CAN. 

PART I. SECT. 4. 

56 vil. — .] — The evidence of 

a man & his wife, given for the purpose 
of bastardising a child bom during 
wedlock, ifc at a time consistent with 
lawful conception, is not admissible. — 
Re Bbown & Aroce, [19251 3 D. L. R. 
873 ; 67 0. L. R. 297.— CAN. 

50 viil. .1 — A husband 

sued his wife for divorce on the ground 
of adultery, which she denied. The 
wife hod given birth to a child, of 
which the husband alleged that he 
was not the father. The husband gave 
evidence of non -access. The birth had 


'Oen registered by the wile, who gave 
he name of a man other than her 
usband as Its father -HeW * (1) the 
usband’s evidence as to non-aot^s 
ros inadmissible ; (2) the r^stratlon 
t the child’s birth by the wife did not 
hrow the onus upon her of proving 
hat the child was not an -adultrme 
hild, but the onus of proof renudned 
ipon the husband.— SuBMON jp. Sub- 
ion, [1920] App. D. 47. — S. AF. 

5 g lx. .] — Evidence of 

dultory does not bastardise Issue, 
inless it amounts to evidence of non- 
lOoess by the husband at about the 
Ltno when the child might l^cv© been 
^egotten. — Justio® v, Jubtiob, [1925] 
u A. S. R. 278.— AUS. 

5(1 X. .] — ^Aarnbs V . 

lARNeis. [19291 2 D. L* R* 1298 ; 1 
W7R 894 ; 2lst^L. R, 603.— CAN. 

55 xl. ,]—Held .• the e\d- 

anoe of spouses was admissible ^ 
astardise a child bom during ’ 

he rule to the oontra^. O'PPj^fd in 
tussell V, RussAl, No. 70a, not being 
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part of the law of Scotland. — Burman 
V, Burman, [1930] S. 0. 2C2.— SCOT. 

66 xii. .] — In Indian law 

a wife is a competent witness to prove 
access or non-access by her Iiusband. — 
Mavandi Asart V. Sami Asari (1932), 
I. L. R. 55 Mad. 292.— IND. 

66 xiil. .] — The prosiimp- 

tlou of legitimacy which arises when a 
child is bom in wedlock can be mot 
only by some kind of detluito proof 
that sexual intercourse between biis- 
boud Sc wife did not or could not take 
place at the time the woman con- 
ceived. Evidenc*o that the chiJd has 
physical oliaractoristios which surest 
Mongolian paternity is not In itself 
suflaciont to constitute 
where the mother & her husband are 
Europeans. The testimony of a parent 
of the child is not admissible to prove 
that the child is illogitlmato.— 
CrrooB e. Needham, [1931] N. Z. L. B. 
669.— N.Z. 

56 xiv. NuUUy suU ,] — 

The rule in Russell v. Russell appuea 



Cases 57— 70a. 


Ekqlish and Ekpibb Diassx SwmMtmm. 


57* AM. AnnoUUion : — ^Reld. Russell v* Bussell, 
[1924] A. 0. 687. 

58* AM. Annoialiona Ckinsd. Bussell v. Busa^, 
[1924] A, C. 687. Distd. Holland v. Holland, 
[1925] P. 101. Refd. Wairen v. Warren, 
[1926] P. 107 ; Pamham v, Famhaim (other- 
wise Daniels), [1937] P. 49. 

59* AM, Annotation : — ^Held* Warren v, Warren, 
[1926] P. 107. 

60* AM, Annoiaiiona Consd* Bussell v, BuaseU, 
[1924] A. 0. 687. Held* Brown v. Leech 
(1924), 88 J. P, 208. 

61* AM, Annotation : — Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

63* Add, Annotation : — Gonsd. Bussell v, BtisseU, 
[1924] A. C. 687. 

64. Add, Annotation : — ^Retd* Bussell v. Bussell, 
[1924] A. O. 687. 

.] — Resp., A. L., a married 

woman, living at all material times In London 
apart from her husband, preferred a complaint 
against applt. alleging t^t he was the father 
of her bastard child. Evidence was given by 
two independent witnesses that at all material 
times one P. L., was living in Cardiff. Besp. 
alone identified F. L. as her husband : — Held : 
apart from resp.’s identification, there was 
no evidence of non-access by the husband, & 
since Ruaaell v. Russell, No. 70a, post, such 
evidence could not be given by the wife. — 
Brown v, Lbech (1924), 94 L, J. K. B. 48 ; 
132 L. T. 206 ; 88 J. P. 208 ; 41 T. L. B. 
89, D. 0. 

ChUd stm-born.l— The rule ' 
laid down by the House of Lords in Russell 
V, Russell, No. 70a, post, that evidence of 
non-access by the husband or wife cannot be 
admitted where the result may be to bastard- 
ise a child, does not include a still-born child. 
— Holland v. Holland, [1925] P. 101 ; 94 
L. J. P. 64 ; 138 L. T. 318 ; 41 T. L. B. 431. 

$5c. .] — A wife’s admission that 

she had committed adultery, even if accom- 
panied by a statement of her belief that a 
child subsequently born, was the result of 
the adultery, cannot bastardise the child 
without evidence of the non-access of the 
husband. The confession of the wife, there- 
fore, that she had committed adultery is 
admissible as evidence in a suit for divorce 
so long as she does not assert that the husband 
could have had no access at the time of concw- 
tion. — Warren v, Warren, [1925] P. 107 ; 
94 L. J. P. 68 ; 133 L. T. 362 ; 41 T. L. B. 
699 ; 69 Sol. Jo. 726. 

Annotation : — Oonsd. Etminer o. Bimmer (1030), 46 T. L. H. 

624, n. I 

05^, ,] — Where a husband took ' 

out a summons asking that an order for 
maintenance should be discharged, on the 
ground that the wife had committed 
adultery t — Held : evidence of the huid>and 
of non-access to bastardi^ his child was not 
admissible. — ^Boston v, Boston (1928), 138 


L. T* 647 5 92 J, P. 44 ; 26 L. O. B. 1^8, 

a 0. 

AimoiaHon : — ^Dtstd. Stevearti «. Stewart (1932), 96 J. V. 94v 

eSe, Effect of separation order.] — 

A maintenance ord^ having been made 
against a husband io 1929 on the jocund of 
desertion, including a non-cohabitation ctauae, 
the husband in Nov. 1931, took cnit a 
summons for discharge or variation of the 

% order on the ground that since the order 
made in 1929, the wife had committed 
adultery. The proof of adultery submitted 
to the Bench was the husband’s evidence of 
the birth to his wife on Oct. 27, 1931, of a 
child of which he could not be the father by 
reason of his non-access. The magistrates 
refused to admit the evidence, on the ^ound 
that they were debarred from so doing by 
the decidon in Russell v. Russell, No. 70a, 
& declined to vary the order. Tli^ husband 
appealed : — Held : the magistrates’ view 
that the husband must be |)re8umed to be the 
father of the child bom in Oct. 1931, was 
wrong. The separation order had the force 
of a judicial separation, &> therefore there 
was no presumption of law that appct. was 
the father of the child. The magistrates 
had been in error in excluding the evidence 
of non-access. The appeal succeeded, & 
the order would be set aside so far as the 
allowance to the wife was concerned. — 
Stewart v, Stewart (1932), 146 L. T. 407 ; 
96 J. P. 94 ; 76 Sol. Jo. 96 ; 30 L. G. B. 104 ; 
29 Oox, 0. 0. 438, D. 0. 

AnnotaUon: — Befd. Natbomy v, Natbomy (1932), 101 
L. J. P. 56. 


66 . AM, AnnoUUion : — Consd. Bussell t;. Bussell, 
[1924] A. 0. 687. 

67. AM, Annotation: — Retd* Bussell v, Bussell, 
[1924] A. 0. 687. 

68 . AM, Annotation : — Reid. Bussell v, Bussell, 
[1924] A. 0. 687. 


70a. .] — The rule of law that 

neither a husband nor a wife is permitted to 
give evidence of non-intercourse after mar- 
riage to bastardise a child bom in wedlock 
ap^es to proceedings instituted in conse- 
quence of adultery, & is not affected by the 
above sect., which makes the parties to such 
proceedings, & the husbands h wives of such 
parties, competent witnesses. — Bdssell v, 
Bussell, [1924] A. 0. 687 ; 93 L. J. P. 97 < 
131 L. T. 482 ; 40 T. L. B. 713 ; 68 Sol. Jo. 
682, H. L. 


Annotations : — Apld. Brown v. Leech (1924), 94 L< J. K. B. 
48. OoiMd. Farman v. Farman (1924), 40 T. L. H. 623. 
IHstd* Warre^e. Warren, 10?^* ^0|d* «. 


Mart, [19261 P, 24 ; ite A. B/e Petal., [19281 P. 26. JHM, 


Stewart v, Stewart (1932), 96 J. 94. OonSd. OolUs v. 

Famham 


Oolite Sc Thomas 1(1 

V, Famham (_otherwis© Daniels), (19371 P. 49 


He Harmerte 


Istate, PubUo Trustee e. X19871 1 ill E. R. 130. 

oonsd, Stafford e. Kidd. [19371 I K. B. 395. Eahl. 
Andrews v, Andrews & Ohcumers (1924), 132 L. T. 400 ; 
Holland Holland, £192^ P. 101 ; Selby v, Atkins (1926), 
135 L. T. 46 ; &, v, S. & P. (1927), 44 T. L. R. 62 ; mver- 
olyde V, Inverclyde, [19311 P. 29 : Grubb e. Grubb 
(1934), 150 L. T. 420 ; Snowman v. Snowman (1934), 50 
T. L. B. 445 ; BnsseH e. EtisseU, [1935) P. 39. 


in nullity suits. Thus, when on the 
hearing of a wife's petition for nullity 
on the ground of her husbandte im- 
potence (mood hone. It was dtedosed 
that a child had been bom durinfir 
wedlock, tbe evidence of tbe ^uaes 
tending to bastardise such child was 
fna£&ble.'-0. v, G„ [19343 N. S 


L. B. 246.--N.Z. 

56 XT. Premature . 

— In an action by a husband for 
divoi^ on the ground of adultery 
medical evidence was led that deft. 

been delivered of a fcUus some 
8 or 31 months old BTelef the 
eyldenod*of tiie husband of noa^aooess 
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by him to hte wife at such times aa 
would render It Impossible for him to 
have been the lather was admteslhle, 
as such evidence could not bastmdtee 
a child bom or to be bom staoUe 
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— 8e0t now, S. 0, J. (Oon- 
fiolidOktioa) Act, 1925 (c. 49), 8. 198. 

Evidence in matrimonial i^ta generally, see 
MxfsnAmy ^ Wife. 

71. A4d, Annoi&Hons :-*^oii8<i. Buaaell v. Bnasell, 
tl9243 A. 0. 687 ; Mart r. Mart, {1926] P. 24. 
Refd. Andrews Andrews & Chalmers (1924), 
132 1m T. 400 ; Be Bromage, Public Trustee 
V. Outhbert, [1936] Oh. 605; Stafford v. 
Kidd, [1937] 1 K. B. 306. 

72. Add, AnnokUion : — ^Ref d. Brown r. Leech 
<1924), 88 J. P. 208. 

73. Add. Annoto^ion.* — ^Refd. Bussell v. Bussell, 
[1924] A. 0. 087. 

78a. .] — Although, as decided in 

Ruasf^l V. Bussell, No. 70a, anie, neither 
husband nor wife can give evidence of non« 
access, with a view of showing that a child 
bom in wedlock was not a child of the 
marriage, yet the fact of non-access can be 
proved by evidence aliunde. — Parman v. 
Pabman (1924), 40 T. L. B. 823. 

74. Add. Annotation : — ^Expld, Be Bromage, 

Public Trustee v. Cuthbert, [1936] Ch. 606- * 

76. Add. AnnokUions : — Consd. Russell v, Bussell, 
[1924] A. 0. 687 ; Mart v. Mart, [1926] P. 24 ; 
Pamham v. Famham (otherwise Daniels), 
[1937] P. 49. 

79a, Statutory declaration by wife — For reotlffca- 
tion of birth register — Not admissible.] — In 
proceedings for the rescission of a decree nisi 
there was tendered in evidence a statutory 
declaration by the wife, made for the purpose 
of rectifying a birth renter by the deletion 
of the name of the husband as the father of j 
a child bom to her some sixteen months after 
a maintenance order j — Held : such a declara- 
tion was not admissible by reason of the rule 
in RusseU v. Bussell, No. 70a, ante. — Eimmbr 
V. Bimmbr (1930), 144 L. T. 96; 46 T. L. B. 
624, n. 

AnnoUUiona: — Comd. Ctollls ». Collls & Tbomas (1938), 77 
Sol. Jo, 573 ; Statford v. Kidd, [1937] 1 K. B. 39ft. 

79b. Statement In will — By father.] — testator & 
his wife were married in 1847, M. H. was 
bom in 1860, & in the birth certificate the 
parents were given as testator & his wife. 
Upon the death of M. H., the legacy duty for 
which the present trusts of a resettlement 
of the funds subject to the trusts of testator’s 
will became chargeable would be 1 per 
cent, if M. H. were the legitimate daughter 
of testator & 10 per cent, if she were a stranger 


in blood. The Inland Revenue contended that 
M. H. was not legitimate & sought to prove 
this by the evidence of ; (i.) t^tator’s will 
in which he always referred to M. H. as his 
** daughter or reputed daughter,’’ (ii.) the 
acts & statements of the exors. of testator’s 
will who had, on the death of testator, paid 
legacy duty on the bequests to M. H. on the 
footing that she was a stranger in blood, & 
(iii.) an aj06davit sworn by a grandson of 
testator as to the reputation in the family 
with regard to the legitimacy of M. H. : — 
Held : (1) the statements in testator’s will 
were not excluded by the rule in Bussell 
V. Bussell, that rule being limited to evi- 
dence of non-iatercourse between spouses ; 
(2 ) Upon a consideration of the evidence, the 
prima facie presumption of legitimacy arising 
from the birth certificate was displaced & 
the illegitimacy of M. H. was established. 
Legacy duty was therefore payable at the 
rate of 10 per cent. — Be Hamer’s Estate, 
PUBUC Trustee v. A.-U., [1937] 1 All E. B. 
130; 53T. L. B. 276 ; 81 Sol. Jo. 99. 

80, Add. Annotations : — Consd. Bussell v, Bussell, 
[1924] A. 0. 687 ; Mart v. Mart, [1926] P, 24 ; 
Be Bromage, Public Trustee v. Outhbert, 
[1935] Ch. 605 ; Stafford v. Kidd, [1937] 1 
K. B. 396. 

82. Add. Annotation : — Apld. Elliott v. Albert, 

[1934] 1 K. B. 660. 

83. Add. Annotations : — Retd. Holland v. Hol- 
land, [1926] P. 101 ; Warren v. Warren, 
[1926] P. 107 ; Famham v. Famham (other- 
wise Daniels), [1937] P. 49. 

84. Add. Annotation : — Retd. Davy v. A.-G. (1934), 

60 T. L. R. 588. 

85. Add. Annotation : — Consd. Be Stollery, Weir 
V. Treasury Solicitor (1926), 134 L. T. 430. 

89. Add. Annotation : — Refd. Davy v. A.-G. (1934)» 
60 T. L. B. 688. 

90a. Allegation of bigamous marriage — 

— Conclusive evidence required.] — Hayward 
V, Hayward (1928). 72 1^1. Jo. 469. 

91. Add. Annotation : — Consd. Davy v. A.-G. 
(1934), 60 T. L. R. 588. 

96. Add. Annotation : — Befd. Davy v. A.-G. (1934), 
50 T. L. R. 588. 

96. Add. Citation: — previous proceedings (1861), 
2 Sw. & Tr. 465. 

97. Add. Annotation : — Retd. Davy v. A.-G. (1934), 

60 T. L. R. 688. 


75 1. — — Whether adtniaaible eviOenoe against her to prove her It appeared that A. was hom about 

to prove cuscess before marriaoe.] — There adultery as it is evideno© tending to seven weeks after the marriage of his 

is no role of law that evidence nega- bastardise the child, — J bssopv. Jwwop mother with M. Declarations by M., 

tlving int^oourse before marriage Is (1931). 48 N, 8. W. W, N. 78. — AU8. who was deceased, Were tendered in 

Inadmissible to disprove the paternity evidence to show that, although M. 

of a ohfid bom in wedlock but con- 93 I. Evidence ae to leqUimacu — had oeen Intimate with his wife about 

oeived before marriage. — ^M cLkak v. DecUtraHon in matter of pmigree — By four months before their marriag^ 

{19311 N. Z. L. R. 167. — deceased member of family — By father?] A. was not his son. Sc that his wife had 

fiJZ. — A husband or Is entitled to admitted that fact: — Held: the ovi* 

? 1ve evidence as to events prior to denoe was not rendered inadmlasiDio 

heir marriage even though such evl- by reason of the rule laid down in 

of birtha.}^A statement as to the denoe may have the effect of bastardla- RumeU v. Russell. No. 70a, & tnc 

particulars of the birth of an lUearftl- Ing a child bom In wedlock. Upon an declarations of M. wore 

mate child signed by Its mother, application by A. for maintenance evidence to prove raattere of 

a married wmnan, before the dtsb^^ under Testator's Family Maintenance — Mackat (1928), 28 y. R. n. 

regtettor of births, is not admissible Sc Guardianship of Infants Act, 1916, 404 ; 4n N. S. W. w. N. 106 .— a us. 
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Cases 111 — 180 g. Engush aot) Empire Digest Supplement, 


Part II. — Mode of Determining Question of Legitimacy. 


SUB-BECT. 1 (p, 369.) 

Legitimacy Declaration Act^ 1868, is now re- 
ploA^ds except as to sect 3, hy S, C. J. {Con- 
solidation) Acty 1926, 8. 188. 

111. For “ a person who has no interest in opposing 
a petition will not be cited,** read a person 
not cited, who has no real interest in opposing 
a petition for a declaration of legitimacy, will 
not be allowed to intervene.** 

Add. Citation : — 1 New Bep. 107, 378. 

121. Add, Annotation : — Apld. Butter v. Butter, 
[1921] P. 136. 

127. After this case add : — 

-.] — See note to Suh-secL 1, supra. 

129a. Issue directed at same time as main 

suit.] — Dear v. Dear &; Clark (1936), 80 
Sol. Jo. 657. 

180a. Under Legitimacy Act, 1926 (c. 60) — 
Parties.] — Held : in a suit, to which only a 
husband Se wife were parties, the ct. was not 
competent to find the facts necessary to make 
the child a legitimated child by virtue of 
the above Act. — Bednall v, Bedkall & 
SiirvussAWA, [1927] P. 226 ; 96 L. J. P. 160 ; 
137 L. T. 632 ; 43 T. L. R. 699 ; 71 Sol. Jo. 
463. 

Annotations Apld. Green v. Green, [19291 P. 101. Refd. 
Jones V, Jones (1929), 98 L. J. P. 74. 

180b. .] — The ct. has no jurisdiction 

to make an order for custody in divorce 
proceedings in the case of a child of the 
parties who was bom before their marriage 
A: had not been declared legitimate in accord- 
ance with legitimacy Act, 1926 (c. 60). 
Buch an order for custody would imply a 
declaration of le^timacy, which cannot be 
made by the ct. in proceedings in which the 
vhild & other persons interested are not 
represented. — Green v. Green, [1929] P. 
101 ; 98 Ii. J. P. 68 ; 140 L. T. 93 ; svb nom. 
G. V. G., 46 T. L. B. 7 ; 73 Sol. Jo. 111. 

Annotaiions: — FoUd. Jones v. Jones (1929), 9S L. J. P. 74. 
Eefd. Re Carroll, [19311 1 K. B. 317 ; Lindsay v. Lindsay, 
[1934] P. 162. 

130c. .] — If a child is bom to a couple 

who afterwards marry, & is re-registered on 
the authority of the Registrar- General under 
the rules provided in pursuance of Legiti- 
macy Act, 1926 (c. 60), as legitimated, & if 
the mother of the child subsequently secures 
a divorce, the ct. has no jurisdiction to grant 
her an order for the custody of the child, 
because such an order would imply a declara- 
tion of the legitimacy in proceedings in which 
the child & other parties interested are not 
parties. — Jones v. Jones (1929), 98 L. J. P. 
74 ; 140 L. T. 647 ; 45 T. L. B. 292 ; 73 
Sol. Jo. 192 ; 29 Cox, 0. C. 33. 

130 d, Petition on behalf of several persons — 

Procedure.] — A petition for legitimation can 
only be presented by the party to be legiti- 
mated. Persons having a common interest 
must proceed by separate petitions, but leave 


may be obtained for them to be heard together 
with one set of affidavits & one body of 
evidence. Interested parties must be brought 
before the ct. Notice of the proposed petition 
must be given to the A.-G. one month before 
filing. — Re A. B.*s Petition (1927), 96 
L. J. P. 156 ; 138 L. T. 64 ; suh nom. Re 
Clayton’s Petition, 43 T. L. B. 659 ; 71 
Sol. Jo. 643. 

ISOe. Hearing — Whether In earner A.] — A 

petition filed under the above Act for the 
legitimation of a person who was bora 
illegitimate, but whose parents were married 
subsequently to his birth, is not a pro- 
ceeding which entitles petitioner to a hearing 
in camerd. — Greenway v, A.-G. (1927), 44 
T. L. R. 124 ; 71 Sol. Jo. 882 ; sub nom. Re 
A. B.*s Petition, 97 L. J. P. 104 ; sub nom. Re 
O. D.*s Petition, 138 L. T. 208. 

Annotation: — Refd. Re Lowe, Stewart w. Lowe, [1029] 2 Ch. 

210 . 

Hearsay evidence — Admissibility.] 

— The rule in pedigree cases that declarations 
of deceased relatives made ante litem 
motam are admissible in evidence extends to 
proceedings under Legitimacy Act, 1926 
(c. 60). The declarations are admissible in 
the latter class of proceedings in spite of the 
fact that the legal relationship of the de- 
clarant to the party sought to be legitimated 
is incidentally part of the subject-matter for 
decision. Although the party sought to be 
legitimated is filius nulUus until decree & 
therefore before decree can have no relations, 
the result of excluding the declarations would 
be to take away by a rule of evidence the 
benefit that the statute intended to confer 
upon persons whose birth has been originally 
illegitimate apart from the operation of the 
statute. 

The true construction to be placed upon 
the limitation ante litem motam in cases of 
legitimation is not a reference to the com- 
mencement of proceedings under the statute 
but the origination of controversy in the 
family in which Intimation is sought 
sufficient to create bias in the minds of its 
members at the moment of their declarations 
which are subsequently put forward as 
evidence. — Re Davy, [1935] P. 1 ; sub nom. 
Davy v. A.-G., 103 L. J. P. 116 ; 151 L. T. 
562 ; 60 T. L. R. 688 ; 78 Sol. Jo. 618. 

180g. Costs — Of Attorney-General.] — On 

this petition under Legitimacy Act, 1926 
(c. 60), for a declaration of legitimacy per 
subsequens matrimonium, where the declara- 
tion was made as prayed, the application of 
counsel for the A.-G. that petitioner should 
pay the A.-G.*s costs was granted. Counsel 
stat^ that the A.-G.’s instructions were to 
use discretion as to the particular cases of 
that kind in which costs should be claimed.-— 
Ctjnuffb V. A.-G. (1934), 103 L. J. P. 114 ; 
50 T. L, B. 696, n. ; 78 Sol. Jo. 620. 


Re G.. X1922] 1 W. W, R. 978 i t 
D. L. R. 366 ; 17 Alta L. R. 473.- 
GAN. 


PART II. SECT. 2, SUB-SECT. 1. 
mU dyH8dicti(m of court.] — Held: 
Le^timaoy Declaration Act, 1858 


(Imp.), firiveei the ot. ixirisdiotion to 
make a aeolaratlon of le^tlmaoy upon 
a direct application for that purpoee.— ' 
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Part III. — Legitimation 

132. Add* Annotatione : — Consd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Oh. 269. Retd. 
Boldrini v. Boldrini & Martini, [1932] P. 9. 

134. Add. Annotation : — Consd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 269. 

135. Add. Annotation : — Consd. Abraham (B. & J.) 
V. A.-G., [1934] P. 17. 

186. Add. Annotation : — Consd* Re Askew, Marjori- 
banks v. Askew, [1930] 2 Oh. 259. 

188. Add. Annotation : — ^Refd. Bryce v. Bryce, 
[1933] P. 83. 

141a. Germany.] — Re Askew, 

Marjoribanks V. Askew, No. 162a, post. 

142a. Under Legitimacy Act, 1920 (c. 60) — Parent 
married to third party when petitioner born — 
Petitioner with foreign domicile.] — Though 
the Legitimacy Act, 1926 (c. 60), does not 
in general permit the legitimation of a person 
bom before the marriage of his parents if 
either parent was married to a third person 
when the illegitimate person was bom, this 
restriction does not apply when the person 
seeking to be declared legitimate is domiciled 
abroad, «Sc when by the law of the domicile 
he would be legitimated per svbsequens 
matrimonium. In this case the infant 
petitioner & his father, a British subject, were 
domiciled in Germany, When the petitioner 
was bom there was a subsisting marriage 
between his father & a woman not the 
petitioner’s mother. The father was divorced 
in Germany, & married the mother of his 
son. By German law petitioner was thereby 
legitimated : — Held : under the joint opera- 
tion of Legitimacy Act, 1926 (c. 60), ss. 2, 8, 
the infant petitioner was entitled to a 
declaration of legitimacy. — Coluns v. A.-G. 
(1931), 145 L. T. 551 ; 47 T. L. R. 484 ; 75 
Sol, Jo. 616. 

142b. Marriage subsequently declared 

void lor Incapacity, f—A man went through a 
form of marriage with a woman in 1909. 
Another woman, then unmarried, bore him 
a child in Apr. 1929. The man was granted 
in May, 1929, a decree of nullity of the 1909 
union on the ground of the woman’s inca- 
pacity. He married the mother of his child 
in Nov. 1929, after the decree of nullity had 
been made absolute. On a petition for a 
declaration of legitimacy on behalf of the 
child it was held that, as the retrospective 
effect of the decree of nullity was to declare 
that there had been no marriage in 1909 at 
all, the man was in fact free to marry when 
the child was born in Apr. 1929, & the child 
was entitled under the legitimacy Act, 1926, 
to the declaration sought. — Nbwbouuo v. 
A.-G., [1931] P. 76 ; 100 L. J. P. 54 ; 144 


by Subsequent Marriage. 

L. T. 728 ; 47 T. L. R. 297 ; 76 Sol. Jo. 
174. 

Annotation : — Consd. Siveyer v. Allison, [1935] 2 K B. 403. 

142c* Court must be satisfied as to parentage.] 

— Where a petition for a declaration of legiti- 
macy under Legitimacy Act, 1926 (c. 60), 
was presented on behalf of a young woman 
of unsound mind who was entitled to an 
estate of some £11,000, the ct. was not 
^ satisfied with the proof of parentage adduced, 
& dismissed the petition. — S. (otherwise U.) 
V. A.-G, (1931), 146 L. T. 144 ; 48 T. L. R. 66. 

144a. ,] — Qu. : whether a 

chUd, bom in Scotland, of parents domiciled 
there, who at the time of his birth were not 
married, but who afterwards intermarried 
in Scotland, neither having in the meantime 
married any other person, can take as heir 
lands of his father in England. 

It is said that the lex loci rei sitce must 
govern the succession to real estate. Un- 
doubtedly it must (Lord Brougham, 0.). — 
Doe d. Birtwhistle v. Vardill (1835), 2 
Gl. & Fin. 571 ; 9 Bli. (N. S.) 32 ; 6 B. R. 
1270. 

148. Add. Annotation : — Refd. Abraham (B. &> J.) 
V. A.-G., [1934] P. 17. 

152a. On exercise of power of appointment.] — ^For 
the purpose of the exercise of a power of 
appointment a child which is legitimate by 
the lex domicilii will be treated as legitimate 
by the English Cts. 

Under an English marriage settlement of 
1893, funds were settled on trust for J., the 
husband, who was the settlor, his wife F., 
& the issue of the marriage, but in the event 
of a future marriage the husband had power 
to appoint part of the funds to the children 
of that marriage. There were issue of the 
first marriage, two chUdron. About 1909 
J. separated from F., who lived in Switzer- 
land with her two children until her death 
in 1918. J. had acquired a German domicil 
before 1911, & his first marriage was dissolved 
in June, 1911, by a ct. in Germany having 
jurisdiction, the decree nisi being made 
absolute on July 27, 1911, On Apr. 20, 1912, 
J. married his second wife A., with whom 
he had cohabited since 1909. M., their 

acknowledged daughter, had been bom on 
Jan. 30, 1911, at Zurich, & by German law 
the marriage gave her the status of legitimacy. 
By deed poll, dated June 13, 1913, J. pur- 
ported to revoke the trusts relating to a 
portion of the trust fxmds under the marriage 
settlement of 1893, & appointed the income 
of that portion after his death to A., & after 
her death he appointed the capital to M. 
J. died in 1929 : — Held : (1) the lex domicihi, 


PART in. SECT. 1. 

■k. Subsequent marriape of parents in 
anuland — Cnitd ooguirmo domicil in 
OnlaHo—Ch^Ho LeidtimcUion Act. 1 921 
(c. 63).T — w. was bora out of wedlock 
ui England ; his parents snbsegnently 
married In England ; & W. went to 
Ontario when twenty -four years of 
& acquired a domicil In Ontario 
Beldf W. was legritlmate.~-Re W., 
a926] 2 p. h. R. 1177 ; 59 O. L. R. 
6U.-~-0AN. 


142a i. Under Legitimacy Act. 1926 
c. 60).] — ^M.*8 parents were not married 
until two years after her birth. Their 
xnarrlago took place in England In 
1876, her father being donnoiled in 
England. M. beoame legitimate in 
England by virtue of the British Legi- 
timacy Act, 1926 (o. 60). M. claimed 
to be one of the lawful next-of-kln of 
her father*8 sister, who died intestate 
on Aug, 9, 1930, 5c Whose estate was 
the subject of ckdministration proceed- 
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ge to the Irish I'ree State 

claim was good ; the qu^ion of 
^timaoy was one of status. & etotus 
mended on the Jaw of donilclle, & 

' was legitimate in JHmsrl^d on 
nn- If ohc was also Intimate 

the Irish Free State, her legitimacy 
►t being dependent on the 
t. 1931 (No. 13 of 1931) of tile 
•ee State.— iie Hagbrbaum, [1938] 
R. 198.— IR. 
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that is German law, was applicable ; (2) the 
lex domicilii, in its widest sense being 
recognised by the English Ota., M. was a 
legitimate child of J. ; & (3) J. had validly 
exercised the power of appointment in favour 
of M , — Be Askew, Marjoribanks v. Askew, 
[1930] 2 Ch. 269 ; 99 L. J. Oh. 466 ; 143 
L. T. 616 ; 46 T. L. B. 639. 

152b. Under Legitimacy Act, 1920 (o. 60) — Death 
after man&ge of parents — Before operative 
date of Act — Rights of issue.] — M. had two 
illegitimate chililren, a son a daughter, by 
L., whom she subsequently married in 1905. 
The son died in 1919 leaving issue. L. died 
in 1919. M, died in 1928 intestate ; — Held : 
the son having died before above Act came 
into force, his issue took no share of M.*s 
estate. — Re Lowe, Stewart o. liOWE, [1929] 
2 Oh. 210 ; 98 L. J. Oh. 440 ; 141 L. T. 428 ; 
45 T. L. R. 484. 

152c. Meaning of “ disposition.’^] — ^The first 

deft, was a person legitimated by Legitimacy 
Act, 1926 (c. 60); & as her parents were 
married in 1915, the date of legitimation 
was Jan. 1, 1927, being the date when the Act 
came into operation. The will of her grand- 
father who died in 1922, after a life interest to 
her father, gave certain funds to be shared 
between the “ children ” of her father who 
should survive that father. The father died 
in 1928. Under Legitimacy Act, 1926 (c. 60), 
she was entitled to take as a ** child in 


respect of any ** disposition comiM into 
operation on or after Jan. 1, 1927. On the 
one hand it was contended that the will was 
the ** disposition,” Sc as this came into opera- 
tion in 1922 she could not take ; Sc, on the 
other hand, it was contended that the bequest 
was the ” di^mosition,” &, as this was con- 
tingent, it did not cotae into operation until 
1928 upon the happening of the contingency t 
— Held: the ” disposition” was the will Sc 
such legitimated person did not take under 
the gift to ” children.” — Re Hepworth, 
RA.STAIX V. Hepworth, [1 936] Oh. 760 ; [1936] 
2 All E. B. 1169 ; 105 L. J. Oh. 380 ; 166 
L. T. 260 ; 52 T. L. B. 694 ; 80 Sol. Jo. 672. 


Sect. 3.--UNDER LEGITIMACY ACT, 1926 (c. 

Mode of determining legitimacy .] — See 
Nos. 130a-130g, ante* 

Effect of Act — On rights of succession to 
intestate .] — See No. 152b, arde. 

Intestate of unsound mind.] — 
See Descent, No. 283c, post 

On right to take under will .] — See No. 
152c, ante. 

On nationality .] — See Aliens, No. 20a, 

ante. 

Conditions of legitimation .] — See Nos. 142a, 
142b, 142c, ante. 


Part IV. — Legal Position of Bastard 


157. Add, Annoiaiion : — Consd. Re Phillips, Re 
Howard, Charter v, Ferguson, [1919] 1 Oh. 
128 

161. Add, Annotations : — Refd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Oh. 269 ; Boldrini 
V, Boldrini & Martini, [1932] P. 9. 

162. Add, Annotation : — Refd. Re Askew, Mariori' 
banks v. Askew, [1930] 2 Oh. 259. 

163. After this case add : — 

.] — See, now, Law Reform (Mis- 
cellaneous Provisions) Act, 1934 (c. 41), 
s. 2 (1). 


166. Add, Annoiaiions : — Refd. Papadopoulos v, 
Papapopoulos, [1930] P. 66 ; Re Ross, Ross 
V. Waterfleld, [1930] 1 Oh. 377. 

After this case add : — 

Right to succeed to mother on intestacy.] — 
See Legitimacy Act, 1926 (c. 60), s. 9. 

170. After this case add : — 

Right of mother to succeed on intestacy.] — 
See Legitimacy Act, 1926 (c. 60), s. 9. 

178. Add, Annotation : — Consd. Re Hyde, Smith 
V, Jack, [1932] 1 Oh. 95. 

179. Add, AnnotaMon : — ^Refd. Re Hyde, Smith r. 
Jack, [1932] 1 Oh. 96. 


Part V. — Rights and Liabilities towards the Bastard. 

199. Add. Annotation. Re Carroll, [1931] 204. Add. Annotation Be CarroU, [1931] 

1 K. B. 317. 1 K. B. 317. 

200. Add. Annotation ReM. Be Carroll, [1931] 204a. S. P. Ex p. EMHaieoN (1896), 11 T. 1.. B. 

1 K. B. 317. 218, D. C. 


PART IV. BBOT. 1. 

164 i. NvUive Mius^ExUntof rule,] 
— Held : does not prevail in a ot. of eq. 
—Re OOKNOE, (10163 1 L R. 361.— IR. 


PART IV. SECT. 2, S0BH5EOT. 8.— 
A, (b). 

167111. Right oif Crown U> eec^eal 
not affected — AUhmtgh intestate leffUtma* 
tisedper subeeguens mairiinonitm ,) — 
Re WC (19253 » D. L, R. 1177 ; 66 
O. L. R. 61L— CAR. 


PART V. SECT. 1. 

108 L Father's right to eu^dv — 
Father Maintaining mUd ,] — Held / 1 8 d 
2 Viet. o. 66. 8. 53. Imposed an 
obligation on the fath^ to enppott & 
maintain an infant lUegitimate son, 
which obhimtion the father was willing 
to fnlfU, SHiad fnlfilled until prevented 
by the mother, Ss tlie father was primd 
/mdeentltled to the custody of the Child. 
—Re Cavagan. (10221 1 L R, 148.— m. 

«6 


808 via, 

WaLTBE V. OlTLBERTSON, (1921 J S. O, 
400 ; 58 So. L. R. 4O1.-H0COT. 


20$ iica. 

Held : a parent should net be i 
of the custody of an Infant i 

shown that the parent has t 

or deserted it, or (hat Ids oonduot has 
been such as to disentitle mm to Its 
custody, or that be has allowed it to 
be brought up anotl - 

that person’s expense.—. 
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206, Add^ Annotation: — ^Consd, Green v. Green, 
[1929] P. 101, 

207. Add. Annotations : — Consd. Green v. Green, 
[1929] P. 101 ; Re OarroH, [1931] 1 K. B. 
317, 

206, Citation : — ^For " subsequent proceedings ” 
read “ on appeal.*^ 

Add. Annotation: — Held. Be Carroll, [1931] 
1 K, B. 317. 

210a. 8. P, B. 0 . Olaydon (1869), 84 L. T. O. S. 
46, 

211. Add. Annotation: — Held. Be Carroll, [1931] 
1 K. B, 817. 

214. Add. Annotation : — Refd. Be Carroll, [1931] 
1 K. B. 317. 

215. Add. Annotation : — Retd. Be Carroll, [1931] 
1 K. B. 317. 

225, Add. Annotations : — Consd. Be Carroll, [1931] 
“ T. B. 817, Held. Green v. Green, [1929] 
P. 101. 

226. Add. Annotations : — FoUd. Re Carroll, [1931] 
1 K. B. 317. Refd. Green v. Green, [1920] 
P. 101. 

226a. ,] — In determining the q^uestion 

of the custody of an illegitimate child, too 
young to have any views of its own, where 
the character of the mother is not attacked, 
it is the duty of the ct. to mve effect to the 
wishes of the mother with regard to the 


religion & education of her child, because, 
according to the whole tenor of the autho- 
rities, unless the character of the mother is 
such that her wishes with regard to those 
matters may be disregarded, the mother has 
a legal right to require that her child shall 
be brought up in her religion in which the 
child has been baptised. So far as religious 
education is concerned, the authorities 
require the ct. to give the gravest con- 
sideration to the wishes of the parents ; in 
the case of an illegitimate chUd, of the mother. 
— Pe Carroll (J. M.), [1931] 1 K. B. 317 ; 
100 L. J. K. B. 113 ; 144 L. T. 383 ; 96 
J. P. 26 ; 47 T. L, R. 126 ; 75 Sol. Jo. 98 ; 
29 L. G. R. 152, C. A. 

227. Add, Annotation : — Refd. Be Carroll, [1931] 
1 K. B. 317. 

228. Add. Annotation : — Refd, Re Carroll, [1931 ] 
1 K. B. 317. 

241a. Permanent maintenance.] — (1) A 

judgment recognising the right of an ille- 
gitimate child to perpetual maintenance 
against the putative father & his estate, is 
contrary to public policy. 

(2) The right to a posthumous affiliation 
order is a cause of action unknown in England, 
— Re Macartney, Macparlane v. Macart- 
ney, [1921] 1 Ch. .522 ; 90 L. J. Ch. 314 ; 
124 L. T. 058 ; 65 Sol. Jo. 435. 


Part VI. — Affiliation Proceedings and Kindred Proceedings 

under Colonial Statutes. 

269. Add. Annotation : — Distd. Boyce v. Cox, 262, Add. Annotation : — Dlstd. Boyce v. Cox, 
[1922] 1 K. B. 149. [1922] 1 K. B. 149. 


1 W. W. R. 853 ; 63 D. L, R. 430 ; 17 
Alta. L. R. 498.— CAN. 

■1, ** Neglected child ** — Who i8.1 — 
An illegitimate child whose mother Is 
unable to maintain It Is a ** noaleoted 
child within Children’s Protection Act 
(Ontario), although oared & provided 
for by a third party.— Re S. (1919), 45 
O. L. R, 46.— CAN. 

•m. Eatuxl Guardianship of Infants 
Act. R. 8. B. O., 1924 G. 101)— iVof 
applicable to iUegiUinate child ]. — Re 
B.t Re Equal Guabdianship of 
Infants Act, [19271 2 D. L. R. 91 ; 
[19271 1 W. W. R. 441 ; 88 B. O. R. 
S85.— CAN. 

PART V, SECT. 3. 

227 ii. In the case 

of the father of a legitimate child, if he 
has not waived or forfeited his right 
by oondnot, the ot, will allow his wishes 
on religion to oontrol the faith of the 
child, even after his death, but, in the 
ease of the mother of an illegitimate 
phUd, will only do so so long as she is 
Urfng, Sc the obligation to support the 
child remains. Where special facts 
nullify or negative the application of 
any ml© of law or practice compelling 
the ot. to yield to the wishes of a parent 
M to the r^iglon of a child, the ot. Is 
bound solely to pay regard to the 
welfare of the ohlld.— Re Oonnob, 
[19191 1 I. R. 861.---IR. 

PART V. SECT, 4. 

pi, Child bom before 

^udren of Unmarried Parents Act. 
1921 (Owl) (a. 54).}— HeW .* the father 
iB not liable to be prosecuted. — v. 


O’Donnell (1923), 39 Can. Grim. Cas. 
94.— CAN, 

sn. Municipality — Child over six — 
Child WOfare Act.C.A.. 1924 dt 1927.1 
— Oaktikk Rural Municipautt v. 
Dirbjotor of Child Welfare, [1931] 
2 D. L. R. 845 ; 2 W. W. R. 7 ; 39 Man. 
L. R. 429.— CAN. 

so. Illegitimate Children*8 Act. 1927 
— Object of Act — Protection of child .] — 
MoLellan V. Turner (1929), 1 M. P. 
R. 279.— CAN. 

PART VI. SECT. 1, SUB-SECT. 1. 

253 ii. .1— Under ChOdren of 

Unmarried Parents Act, 1921, the 
father of on illegitimate child is liable 
for the maintenance & care of the 
mother before, at. & after the birth 
of the child, notwithstanding that the 
child is still-bora. — Re Kirkpatrick 
& MOROUauAN, [19271 3 D. L. R. 546 ; 
60 O, L. R. 495.— CAN. 

sp. Birth before passing of Children 
of Unmarried Parents Act. 1923 {c, 50) 
<ALtto,).l— The above Act applies, whore 
its conditions are oompUed with, to a 
child bom before the Act was passed or 
cam© Into operation. — Anderton v. 
Sbroka. [19251 2 D. Is. R. 488 ; [1925] 
X W. W. R. 1019 : 21 Alta. L. R. 100 ; 
affg. [19251 1 W. W, B. 543.— CAN. 

so. Birth before passing of Child 
WeUare Act, 1927.]— The liability which 
sect. 145 of Child Welfare Act, 1927, 
o. 60, imposes on the father of an 
illegitimate child to contribute to its 
maintenance extends to the main- 
tenance of a child bora before the Act 
came into foroe. — Karst v. Berltnski, 
B. 417.- 4 D. L. R. 
534.— CAN. 

67 


n» 30 ] 2 w. w. 

384 : 24 S. L. B 


sr. Birth outside Alberta — Children 
of Unmarried Parents Act.. 1923 (c. 50) 
(Alta.) avplicalde.] — Munro v. Lekd- 
HAM, [1925] 2 D. L. R. 604 ; [1926] 1 
W. W. R.1113 ; 21 Alta. L. R. 75.— CAN. 

PART VI. SECT, t, SUB-SECT. 2. 

st. Application for preliminary ex. 
penses — Proof of pregnancy — 8uffi- 
ciency.] — On the hearing of an applica- 
tion for preliminary expenses under 
Child Welfare Act, 1923, the only 
evidence to prove that the woman was 
quick with child was a medical 
certificate which was In the following 
terms ; " I have this day examined 

W. & find that she Is pregnant. I 
estimate the period of gestation as 
about 41 to 5 months ” : — Held : this 
did not amount to proof that she was 
, quick with child as required by Child 
Welfare Act, 1923, s. 70, Sz the magis- 
trate had no Jurisdiction to laake 
an order, — Ex p. Fahkt (1929), 29 
S. B. N, S. W. 352 ; 46 N. S. W. W. N. 
136.— AUS. 

•V. Whether mother must be unmarried. ] 
— The mother of an Ulegi tlmalc child bus 
the right to apply under Child Welfare 
Act, 1924, for a summons or warrant 
against the alleged father onlv it she 
is unmarried. Under the law of 
England as it stood on July J5, 1870, 
a husband is responsible for the 
maintenance of all the children of his 
wife born before her marriage to him, 
whether they were logitimato or 
llJerftlmate ; and that semble is the law 
of SlanJtoba. — Land v. Davib, [1930} 

1 W. W. R. 1 ; 2 D. L. R. 571.— CAN. 

sb, Widow .] — widow Is an 

” unmarried woman ” within sect. 41 

9 * 



Oases S62a — ^298. ENGLISH AND Empibb Digest Supplement. 


262a. Under separation order.] — An 

unmarried woman was delivered of a child. 
The putative father made payments for its 
maintenance within twelve months. Subse- 
quently the mother married another man, who 
maint^ed the illegitimate child till the 
mother obtained a separation order on the 
ground of his cruelty. No provision was 
made in the order for maintenance of the 
Illegitimate child : — Held : the mother was 
a “ single woman within 1872 Act, e. 3, the 
etfect of a separation order being to confer 
on her the status of a feme sole, — Boyce v. 
Oox, [1922] 1 K. B. 149 ; 91 L. J. K. B. 122 ; 
126 L. T. 254 ; 86 J. P. 279 ; 38 T. L. B. 
51 ; 66 Sol. Jo. 142 ; 20 L. O. R. 686 ; 27 
Cox, C. O. 139, D. 0. 

263. Annotations : — For “ B. v, Suffolk JJ. (1884), 
12 J. P. 426 ” read “ R. v. Suffolk JJ. (1848), 
12 J. P. 426.” 

Add, Annotation : — Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

264, Add, Ayinotation : — Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

267. Add, Citation 26 Oox, C. C. 129. 

274. After this case add : — 

Marriage of person under sixteen.] 

-See Age of Marriage Act, 1929 (c. 36), s. 2. 

274a. After death of father.] — Re Macaiitnby, 

Macfarlane V , Macartney, No. 241a, ante, 

278a. ,] — (1) A woman who was with 

child went to stay at the house of her sister, 
who lived in a different petty sessional 
division from that in which the woman 
usually resided. The woman went home to 
be confined, & fourteen days after the birth 
of her child she went back to her sister & 
stayed with her for a month. Eight days 


after the commencement of thia^visit the 
woman applied to a justice of the peace 
acting for the petty sessional division of the 
place where her sister resided for a summons 
against the man alleged by her to be the 
father of her child : — Held : the woman 
resided in that petty sessional division within 
1872 Act, s. 3, so as to give the justices of 
that petty sessional division jurisdiction to 
make an affiliation order again^ the putative 
father, as that sect, did not require that the 
application should be made to a justice of the 
peace acting for the petty sessional division 
of the place where the woman usually or 
permanently resided. 

(2) Where an affiliation order has been 
made which is not appealed against, or where 
there has been an appeal to quarter sessions 
against the order &: the appeal has been dis- 
missed, & subsequently an application is 
made to justices to enforce the order by the 
issue of a distress warrant, the justices have 
no jurisdiction to enter into any inquiry as 
to the validity of the original order. — B. v, 
LANCASHraE JJ., Ex p. Tyrer, [1926] 1 K. B. 
200 ; 94 L. .1. K. B. 331 ; 132 L. T. 382 ; 
89 J. P. 17 ; 41 T. L. R. 103 ; 69 Sol. Jo. 
194; 23 L. G. R. 32; 27 Cox, 0. C. 711, 
D. 0. 

280. Add, Annotation : — Refd. R. v, Lancashire 
JJ., Exp, Tyrer (1924), 88 J. P. Jo. 701. 

285. Add. Annotation : — Refd. Kenney v. Kenney 
(1925), 133 L. T. 400. 

290. After this case add : — 

.] — See, now, Bastardy Act, 1923 

(c. 23), 8. 1. 

293. Add, Annotation : — Apld. Williams v. 
Letheren, [1919] 2 K. B. 262. 


of OWld Welfare Aofc, O. A., 1924,— 
Hawbysh V. Repa, ri933] 1 D. L. R. 
776; 1 W. W. R. 122; 41 Man. L. R. 
31 ; 69 O. O. O. 217.— CAN. 

ad. Divorced toorruinA — A 

woman who has been married & 
divorced & who is not now married is 
a “ single woman ** within the defini- 
tion of “ mother ** in Children of Un- 
married Parents Act, R.S.B.O., 1924, 
& Is, therefore, entitled to prosecute 
affiliation proceedings thereunder. — 
Dodd v, Wilcox, [1936] 1 W. W. R. 
98 ; [1935] 4 D. L. R. 797 ; 64 Can. 
C. C. 238.— CAN. 

8f. .] — A child bom of a married 

woman may be held to bo “ bom out 
of wedlock ** within sect. 11 (a) of 
Children of Unmarried Parents Act, 
1923, & an affiliation order may be 
granted on her complaint. — ^K. v. K., 
[1937] 2 W. W. R. 678.— CAN. 

* PART VI. SECT. 2. 

271 Ui. Limitation of action — 

What amounts to gift,] — The making of 
a gift, in the present case a pair of shoes, 
by the alleged father to an illegitimate 
cldld Is not a payment of “ money for 
the maintenance of the child ** within 
the limitation section of Child Welfoi'o 
Act, R. S. 8 ., 1930. — Oaairud v, 

Hendry, [1935] 2 W. W. R. 655. — 
CAN. 

8w. Who may lay complaint — Chil- 
dren of Unmarried Parents Act, 1923 
(c. 50) Utta.).]— The deputy A.-G. of 
Alberta may authorise another person 
to act for the Superintendent of Neg- 
lected &; Dependent Cliildren in laying 
a complaint under the above Act. 
Such authorisation may be sufliclently 
given by telegram. — ^M unbo v, LBjfiD- 


ham. [1925] 2 D. L. R. 604; [1925] 
1 W. W. R. 1113 ; 21 Alta. L. R. 
75.— CAN. 

sx. ,] — ^A complaint In 

question was laid by an inspector in 
the cliild welfare branch of the depart- 
ment of the A.-G. ; & his authority 
to lay it, which was attached to the 
complaint, purported to be conferred 
by the “Acting Deputy Attorney- 
General”: — Held: sect. 11 of Public 
Service Act, R.8.A., 1922, & sect. 26 of 
Interpretation Act, R.8.A., 1922, were 
sufiiciently comprehensive to confer 
on the Acting Deputy A.-G. the 
authority to instruct the inspector to 
lay the information for & In the place 
of the superintendent of child welfare. 
— Fletcher V. Nahayowsky, [1935] 3 
W. W. R. 193 ; 4 D. L. R. 383 ; 64 
Can. O. C. 296 ; 5 F. L. J. (Can.) 148.— 
CAN. 

a i. .1 — Where the affi- 
davit filed by the mother stated that 
deft, was the father of the child, not 
“ really the father ” as required by 
Children of Unmarried Parents Act, 
8. 26 : — Held : the omission of the 
word “ really ” was fatal, & the action 
should be dismissed. — Lancaster r, 
Vaughan (No. 2) (1924). 33 B. C. R. 
440.— CAN, 


«y. Right to apply for maintenance — 
Notwithstanding agreement between 
mother <S: father,] — Held : such an 
agreement does not bar another 
person's right of action under Child 
Welfare Act. 1927 . — Karst v, Bkr- 


UNSKi, [19301 2 W. W. R. 417 ; 4 
D. L. R. 884 ; 24 S. L. R. 634.— CAN. 


sz. — — • Previous nullity decree — 
Whether res judicata.]-~ln affiliation 
prooeedlnga under Ohlld Welfare Act, 


58 


R.S.S., 1930, resp. raised the pre- 
liminary objections of Us alibi pendens 
dt res judicata, the facts being : in an 
action in the King's Bench he had 
obtained a decree that the marriage 
solemnised between him & the com- 
plainant herein, of which the child in 
question herein was an issue, was nrill 
& void. The complainant herein had 
counterclaimed in said action for the 
custody of said child & the other 
childron of the alleged marriage & for 
an order for permanent maintenance 
by the pltf. of herself & said children. 
The counterclaim was dismissod. Sub- 
sequently on a second issue as to the 
custody of the child in question herein 
it was ordered that the deft. In the 
action, the complainant herein, should 
have the custody of the child : — Held : 
the question of the maintenance of the 
child In question herein had not been 
tried or deUyrmined in the King’s 
Bench &, therefore, that question was 
not res judicata. — ^Wasii^enko v, Wasi- 
LENKO, 11987] 1 W. W. R. 129.— CAN. 

PART VI. SECT. 8, SUB-SECT, 1. 

299 i. Amendment of summons — 
Where two possible fathers. ] — Where ah 
information was laid under sect, 112 
of Child Welfare Act, 1927, & the 
magistrate after hearing the evldenoo. 
Instead of discharging the alleged 
putative father or making an oMer of 
filiation, complied with the request of 
counsel for complainant to “ amend ” 
the information so as to bring It within 
sect. 135 of the Act, relating to informa- 
tions against possible fathers, & 
odjonmed the hearing: — Held: what 
purported to be an amendment was 
really the taking of a new Information 



Vol. nt — ^Bastardy. CasM 306a — 318. 

806a. S, P. DfiXOaiBRBi v. PotJoirAtrLT (1909), 44 | 818. Add. Annotation : — Retd. Thomas v. Jones, 
L. Jo. 263. 1 [1920] 2 K. B. 399. 


& the allegred putative father was 
thereupon entitled to an order dls- 
ohartriu? him as putative father. — 
Westfali* V. Bonner. [19311 1 W. W. 
R, 124 ; 2 D. L. R. 779 ; 25 S. L. R. 
182; revsg., [19301 W. W. R. 626 : 4 
D. L. R. 684 ; 24 S. L. R. 683.~~CAN. 


PART VI. SECT. 4 . 


oi. Before whom — Judge of any 
county or district court in Ontario .] — 
Held : to be the effect of Children of 
Unmarried Parents Act, 1921, & 

Children of Unmarried Parents Act, 
R. S. O., 1927, as amended by 19 
Geo. V., c. 23, s. 10. — He Gbawbarqer 
& Mover, (19301 4 D. L. R. 651 ; 65 
O. L. R. 491 ; affg.. [1930] 1 D. L. R. 
856 ; 64 O. L. R. 630.— CAN. 


o iL Justice of Province where 

child chargeable.] — A justice has jtiris- 
diotion over a complaint bv a married 
female pauper expecting to be delivered 
of on illegitimate child likely to be 
chargeable to the Province, although 
she has a settlement in another Pro- 
vince. — Re Monoton, Rodenhizer v. 
STEEVE8. [1934] 1 D. L. R. 651 ; 61 
O. C. 0. 383.— CAN. 


g (p. 394) i. Children of Un- 

married Parents Act, 1927, a. 21 — 
Whether retrospective.] — A proceeding 
to obtain an affiliation order against A. 
as the father of an illegitimate child 
borne by W. on Oct. 13, 1925, was 
commenced under the provisions of 
Children of Unmarried Parents Act, 
1921, & continued after Children of 
Unmarried Parents Act, 1927, camo 
Into force upon receiving the royal 
assent on Apr. 5, 1927. Some evidence 
was taken in June, 1927, & on Juno 29 
an order was pronounced by a county 
ot. judge declaring A. to be the father 
of the child ; — Held : above sect, 
which was different in terms from 
sect. 25 of the earlier statute, was 
applicable to the proceeding though 
not In force when it was commenced. 
Above sect, providing that no order 
of affiliation shall be made upon the 
evidence of the mother of the child 
unless her evidence is corroborated 
by some other material evidence, is 
an enactment governing procedure 
only, & had effect from the time of 
its coming into force with respect to 
any order made thereafter, & whether 
or not the proceeding was commenced 
before or after the enactment came 
into force. — Re WiOKS & Armstrong, 
11928] 2 D. L. R. 210 ; 49 Can. Crlm. 
Cas. 281 ; 61 O. L. R. 667.— CAN, 

g (p. 394) ii. That husband 

not father — lUegitimate Children Act, 
R.S.N.S., 1923.]— A mairied informant 
may give evidence in bastardy pro- 
ceedings under Illegitimate Children’s 
Act, R.8.N.S., 1923, that her husband 
was not the lather of her child. — 
Hantbport Town v. Pousifer, [1933] 
4 D. L. R. 618; 6 M. P. R. 530; 
60 C. O. O. 249.— CAN. 

817 xlL Add •* revsd. sub nom. Rip- 
ley V. Whipp, 22 0. L. R. 381.” 

317xiia. .1 — An 

Isolated instance of familiarity in the 
presence of a third person 8c a state- 
ment by the putative father when 
taxed with the paternity of the child 
that other men besides him could be 
the father of it, do not amoimt to 
corroboration under Infant Life Pro- 
tection Act, 1907, 8. 19, of the evidence 
of complainant that deft, was the 
father of her child. — Frost v. Allen 
(1919), 16 Tas. L. B. 12.— AUS. 

817 xli b, .] — Resp., 

an expectant mother, alleging she was 
with child by the apj^Tlodged a 
complaint agramst him for the payment 
by him of the preliminary expenses 
provided tor hy sect. 69 of Child Wel- 


fa<re Act. The evidence relied upon by ! 
resp. in corroboration was claimed by i 
her to show opportunity for Inter- 
course under oiroumstances rendering 
it probable that the opportunity had 
been availed of. This evidence was : 
that the ^plt. & resp. were known to 
be on afleotionate terms with one 
another for a long time, that they were 
known to be alone together on many 
occasions for long periods of time 8c 
that at a party dn the date of alleged 
intercourse they went away for some 
considerable time, & were later near 
midnight found seated together in the 
back of a motor car ; — Held : having 
regard to present day conditions, & 
the degree of freedom ^owed to young 
men & women, an inference could not 
properly be drawn from the evidence 
that advantages had been taken of the 
opportunity that presented itself, & 
there was no evidence in corroboration 
of the resp.’s allegations. — Re Morris, 
Ex p. Brown (1932), 32 S. R. N. S. W. 
165 ; 49 N. S. W. W. N. 67.— AUS. 

317 xvi a. .] — In 

affiliation proceeding^ under Child 
Welfare Act, O.A., 1924 Held ; 

complainant’s evidence had been 
sufficiently corroborated. — Track v. 
Matiashyn, [1935] 3 W. W. R. 588.— 
CAN. 

317 xxxiU a. .1— In 

an action by P. against L. for lying-in 
& medical expenses & aliment for her 
illegitimate child, L. denied on oath 
P.’s allegation of seduction : — Held : 
the corroborative evidence in regard 
to seduction required must be evidence 
aliunde which was inconsistent with 
deft. 'a innocence. — Du Plebsis v. 
Levy (1925). 46 N. L. R. 249.— S. AF. 

317 xxxiii b. .] — A 

denial of a conversation testified to 
by independent evidence : — Held : an 
implied admission which vested the 
evidence with a quality it did not 
previously possess, & corroborailou of 
the mother’s evldencse in a material 

g articular. — PrrTMAN v. Byrne, [1926] 

. A. a. R. 207.— AUS. 

317 xxxiii c. .] — 

Evidence of a false denial by deft, is 
not corroboration j where such denial 
is not of facts establishing, or con- 
nected with, opportunities for inter- 
course at the critical time, & there is 
no evidence of opportunity, on the 
occasions referred to, which can cause 
the denial to give any particular colour 
to facts which have no suggestive 
elgulflcance. — Morrison v. Taylor, 
[1927] V. L. R. 02 ; [1927] Argus L. K. 
30.— AUS. 

317 xxxUl d. — .]— The 

requirement of corroboration In a 
bastardy case does not import the 
necessity for independent testimony 
which establishes the fact of intercourse 
at a time when the child might have 
been conceived. Proof of a guilty 
affection extending over or into the 
actual period may justify the Inference 
of intoroourse ^thout any deflnlto 
proof of opportunity during that 
period. It is deslrablo, if not essential, 
that the corroboration of the mother’s 
evidence should extend to cover the 
date of birth of the child. — S tandfteld 
e. Byrne (1929), S. A. S. R. 352.— AUS. 

317 xxxiii e. R. 

tJ.M00RE(1927),38 B. O, R. 425.— CAN. 

817 xxxiii f. .1— 

Luoier V. OULLETTB (Sosk.), [19281 3 
W, W. R. 597.— CAN. 

317 xxxIU g. .1— 

Abnott V. Barbour, (19361 2 W. W. R. 
613; 3D. L. R, 289 ; 63 0.0.0.390; 
5 F. L, J. (Can.) 99,— CAN. ^ 

817 xxxiUh. 

VBBEBIOFF V. Moojblski, [19361 3 
I W. W. R. 691.— CAN. 


317 xxxviii a. *1 

— On a complaint that deft, had left 
his Illegitimate child without adequate 
means of support, evidence was ^veu 
by the complainant that deft, was the 
father of the child. Letters which 
pltf. swore she had received from deft,, 
Sr which pointed to sexual Interoeurse 
at a relevant period, were admitted 
without objection. In one of these 
letters reference was made to the 
enoloflure of £2. In another the 
writer acknowledged the receipt of 
letters from the complainant. Deft.’s 
solr. tendered letters written by the 
complainant to deft, in one of which 
reference was made to the receipt 
of money from deft. Complainant’s 
solr. also rendered a letter ^tten to 
him by deft.’s solr., in which it was 
admitted, though paternity was denied, 
that deft, had contributed towards 
the support of a prior Illegitimate 
child of which the complainant was 
also the mother : — field : there was 
sufficient corroboration of the mother’s 
oath that deft, was the father of her 
child. — C at.lan v. Harty, Ex p. 
Harty (1928), 22 Q. J. P. 78.— AUS. 

317 xxxviii b. .]— 

The conduct Sc words of applt, herein 
upon receipt of a letter from resp.'s 
solr. charging apxdt. with being the 
father of resp.’s child: — Held: to 
constitute an ” act which affords 
evidence of acknowledgment of 
paternity,” within Children of Un- 
married Parents Act. Also, the 
motlier’s evidence as to the paternity 
of the child had been ” corroborated 
by some other material evidence.” — 
Dunham v. Bradner, [1934 1 3 W. W. R. 
67 ; 4 D. L. R. 514 ; 48 B. O. K. 603 ; 
62 C. C. C. 163.— CAN. 

317xUii. 

Semble ; the more admission by deft, 
of intercourse after the date fixed for 
conception is not corroboration on an 
affiliation charge. — Wade v. Alder- 
man, [1934] S. A. B. R. 108.— AUS. 


317 xlva. .1— 

Where reliance is placed upon oppor- 
tunity of intercourse, that evidence 
must be supplemented by evidence of 
circumstances which lead to the In- 
ference that It was probable that ad- 
vantage would bo taken of the oppor- 
tunity. — Ridley r. Whipp (1916), 22 
C. L. R. 381.— AUS. 


317 xlv b. .1— 

On tlio hearing of a complaint under 
Illegitimate Children’s Act, R.S.M., 
1913 (o. 92), the corroboration of the 
mother’s ovldonoe required to 8Ui)port 
a filiation order may be supplied, not 
by mere proof of opportunity of inter- 
course, but by such proof coupled with 
the fact that deft, denies circumstances 
with respect to it which are otherwise 
proved 8c innocent in themeelvos 8c 
thereby gives to the proved oppor- 
tunity a different complexion from 
what it would have borne had suoli 
false statements not been made. — 
Bartley v. Gall, [1926] 3 D. L. K. 
585 ; [1925] 2 W. W. R. 669 : 35 

Man. L. R. 200.— CAN 

817 xlv 0 . , — 

proof of receipt of 

WRiairr v. Rroneviiuv 

W. W. R. 837 ; 2 D. L. R. ^09; JO 

Alta. L. R. 298 .— CAN. 

317 xlvd. ■■ — Failure 

of defendant to call evidence or give 

evidence himself.] — Held: 

duct did not afford 

pltf.’s case. — I’ADPKS V. M NkibR, 

[19231 S, C. 443.— SCOT. 

317 xlv e. Mis- 

conduct prior to possible time of con- 
cepHo7i.]—In affiliation cases evidence 
Is admissible of misconduct by deft. 
wt|ih the person on whose behalf the 
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321 • Add, Annotation : — Retd. Thomas v, Jones, 
[1920] 2 K. B. 399. 

322. Add. Annotations : — As to (2) Dlstd. Jones v. 
Thomas, [1934] 1 K. B. 323. Qenerallyy Refd. 
Thomas v. Jones, [1921] 1 K. B. 22. 

823* Add. Annoiatioft : — Consd. Thomas v. Jones, 
[1921] 1 K. B. 22. 

325a« .] — Applt. was charged on 

complaint preferred by resp. with being the 
father of a bastard child of resp. A^plt. was 
a farmer & a bachelor. Resp. was his house- 
keeper. On the morning of the birth when 
resp. was in labour, applt., who had no other 
female servant, lit a fire for her & took her 
some tea & brandy. He also sent for the 
doctor. After the birth he allowed her & the 
child to remain for five weeks A; two days, 
until June 17, in his house. There was no 
evidence whether she was sufficiently re- 
covefed to have left at an earlier date. 
Applt. admitted that during those five weeks 
& two days he never asked resp. who was the 
father of her child. Resp. in her evidence 
said that during that time, though she did 
not fix the date except that it was before 
June 16, she asked applt. what he was going 
to do about the child, & he said that there 
was nothing for him to do but to pay. After 
resp. had left his house she wrote him a 
letter charging him with being the father of 
the child, & asking him if he meant to pay 
for its maintenance. To that letter he made 
no reply ; — Held : the above facts did not 
afford any evidence corroborating the evi- 
dence of resp. in some material particular, as 
required by 1872 Act, s. 4. — Thomas v. Jones, 
[1921] 1 K. B. 22 ; 90 L. J. K. B. 49 ; 124 
L. T. 179 ; 85 J. P. 38 ; 36 T. L. R. 872, 
0. A. 

Annotations : — Consd. Jones v. Thomas, [1984] 1 K, B. 323. 

Reid. R. V. Atkinson (1934), 24 Cr. App. Rop. 123. 


825b* Letters from respondent — 

Evldenoe of complainant as to handwriting.^ 

Johnson v . Pritchard (1933), 97 J. P. Jo. 
764 ; 176 L. T. Jo. 389, J>. O. 

325c. •] — ^A false statement made 

by the alleged father before the hearing of 
the complaint in affiliation proceedings is not 
necessarily corroboration of the woman’s 
evidence in any material particular as 
required by Bastardy Laws Amendment 
Act, 1872 (c. 66), s. 4.— Jones v . Thomas, 
[1934] 1 K. B. 323 ; 108 L. J. K. B. 113 ; 
160 L. T. 216 ; 98 J. P. 41 ; 31 L. G. R. 424 ; 
30 Cox, O. 0. 47, D. 0. 

830. After this case add : — 

now^ Poor Law Act, 

1927 (c. 14) ; Bastardy (Witness Process) 
Act, 1929 (c. 38). 

334. Add. Annotation : — Refd. Keimey v. Kenney 
(1926), 133 L. T. 400. 

337a. Affiliation proceedings — Effect of previous 
acquittal of respondent of carnal knowledge 
of complainant.] — On an affiliation summons 
it was proved that resp. had beeh acquitted 
at the assizes on a charge of unlawful 
carnal knowledge of complainant, & the 
justices held that they were bound by the 
decision at assizes & stopped the case : — 
Held : the case must go back for the justices 
to determine as a whole. It was legitimate 
for them to take into account the fact that 
complainant’s story had failed to convince 
the jury, but if, after hearing the evidence 
they thought her story true, they ought to 
find accordingly. — ^Packer v . Clayton (1932), 
97 J. P. 14 ; 31 L. G. R. 98, D. O. 

845. Add. Citation .•—2 L. M. & P. 130. 

358a* .) — An order of bastardy stated 

to be made upon the oath of the wife, as 
otherwise, is good ; for it will be presumed 


order Is sought prevloufl to the period 
when the oonoeptlon must have 
occurred. — ^M unbo v. Krause, [1931] 2 
W. VV. R. 686 ; 4 D. L. R. 120 ; 66 Can, 
O. C. 311; 25 Alta. L. R. 486,— CAN. 

317 xlix a. .1 — In 

an action of affiliation it was proved 
that pursuer bad sexual intercourse 
with the defender between Dec. 7 
& Dec. 14, & that she had prevlouflly, 
between Nov, 7 & Nov. 20, bad sexual 
intei'courso with another man. She 
menstruated normally from Dec. 1 to 
Deo. 6. I’ho child was born on 
Sept. 4, a date oonsistont with the 
paternity of either man. The medical 
evidence established that menstrua- 
tion after conception was very un- 
common, hut not Impossible : — Jleld : 
the pursuer had sufficiently Instructed 
that defender was the lather of her 
child. — SiNOLAiR V. Rankin, [1921] 
S. 0. 938 ; 68 So. L. R. 624.— SCOT. 

317 xlix b. .1 — Mere 

promiscuity of sexual intercourse with- 
out evidence that such intercourse 
takes place as a means of gain does not 
iuatify a finding that a woman is a 
oonamon prostitute. — N ic^ollb v.Pad- 
DIOK. [19271 S. A. S. R. 695.— AUS. 

a (p. 398) f. .1 — In an 

on of affiliation & aliment the 
proof disclosed that pursuer’s child 
was bom ou Sept. 20, 1932. Defender 
admitted having had oonnectlon with 
pursuer on Nov. 19, 1931, 306 days 
before the birth of the child. Pursuer 
alleged that connection also took place 
on Deo. 12, 1931, but this alleged act 
of connection was held not to be proved* 
Pursuer admitted having bad 


menstrual period about Deo. 6 or 
Dec. 7, 1931. There was no evidence 
iminting to any other man as the father 
of pursuer’s child : — Held : as the 
period of 306 days elapsing between the 
last proved act of oonneotion & the 
birth of the child was not an Impossible 
period of gestation, the presumption, 
in tho absence of e^douoe to the con- 
trary, was that defender was the 
father of the child : Sc further, that 
defender had failed to displace this 
presumption ; & decree granted. — 

Jamieson v. Dobie, £1935] S. O. 415. — 
SOOT. 

b (p. 899) I. After prescribed 

period.] — Where an application for an 
application order Is made within the 

£ rescribed period, but no appointment 
I served, it must be deemed abandoned 
& a second application after tbe pre- 
scribed period is invalid. — Re Stone & 
Reynolds, [1934] 2 D. L. R. 70 ; O. R. 
173.— CAN. 


PART VI. SECT. 5. 

g i. jVo evidence of means da 

expenses .] — ^An order made under 
Children of Unmarried Parents Act, 
1923 (c. 60) (Alta.), fixing amounts to 
be paid by the putative father set 
aside, where It wets mode without 
evidence being adduced as to bis 
means, the expenses incurred by the 
mother, or the respectlvO abilities of 
thu parents to provide for the obfid. 
— ANDERTON V. SBROKA, (1926) 2 
t>. L. R. 912 ; [19261 2 W. W. R. 433 ; 
21 Alta. h. R. 362.— CAN. 

g q, Variation of order ,} — ^Where 

60 


the mother craved an increase because 
of the cost of living due to the war : — 
Held : the amount of inlying expenses 
be unedtered, but decree granted foi 
4a. Qd. per week, in name of aliment, 
permission being granted to deft, to 
apply to tho ct. should a ohan^ of 
omjumstanoes arise. — Forbes v . Mat- 
thew, [19191 S. C. 242 ; 66 So. L. R. 
137.— SCOT. 


g iii. .1 — The true criterion In 

Scotland is, not the rank or financial 

E osition of the parties, hut the support 
eyond want which must be acooraed 
to an illegitimate child,— Fraser v . 
Campbell. [19271 S. C. 689.— SOOT. 


g tv. Effect of lUeffUimate 

Children's Ad, R.8.N.8., 1923, Pf. //]. 
— Cts. trying actions for malntenanoe 
cannot, by means of Dlogitimate 
Children’s Act, R,S.N.S., 1923, Pt. II.. 
order payment of maintenance of a 
sum in excess of their ordinary juris- 
diction.— Lake e. WiLOOX, [1934] 2 
D. L. R. 139*. 7 M. P. R. 298 ; 61 
O. O. O. 394.— CAN. 


848 i a. J — ^Under Illegitimate 

Children’s Act. R.S.N.S., 1923, s. 12. 
one found to be the putative father 
must pay the sum fixed by the order, 
or rive a bond. — Overseers op Poor 
V. RONDEAtr, [19371 1 D. L. R. 801.— 
CAN. 

848 U a. — — .) — ^An order of 

filiation required the putative father 
to pay a sum or givb a bond. He gave 
the bond on appeal — Heid: not a 
fulfilment of the order, & imprison- 
ment justified . — Be Rondeau [1987), 
11 U. P. R. 362.-^AN. 
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ihat the zion<*aoQeas of the hasband was 
proved by competent witnesses on oath other 
than the wife ; or if proved by her aJso, that 
the judgment of the justices was founded on 
the pther proof. — E. v, IiXjfpb (1807), 8 East, 
103; 108kE,316, 

R t>. Kea (1809). 11 East. 132 ; R. 
Haitln^n <1816), 4 M. & S. 669 ; Hoad r. Hood (1823). 
1 Sim, & St. 160 ; R. t>. Sourton (1836), 2 Har. & W. 209 ; 
Morris v, IJarles (1838-7). 5 Oi, k Fto. 163 : R. r. Hlnir’s 
Lynn Rooorder (1846), 3 Bow. & L. 725 ; R. v. Shipper- 
bottom (1847), 10 Q. B. 514 ; Ormorod v, abadwiok 
(1847), 16 M. & W. 367 ; R. v. OoUlnswood (1848). 12 
S* ^ Grafton (1848). 8 New Mag. Oas. 2 ; 

(i,853). 2 E. & B, 646 ; Leggo v. Edmonds 
yjl65).^25 L. J. 125 j p. 

Turhock v. Tum'o¥^'^TuimookTl§67). 36 h. jV P.’ &*m! 
85 ; Re Parson's Trust (1888), 18 L. T. 704 ; R. r. Suffolk 
Jiistloes (1848). 12 J, P. 426 ; Jones t). Davies, (1901) 1 
R. B. 118 ; Webb t?. Murrel (i904), 68 J. P. 104 ; Brown 
y* (1924), 94 L. J. K. B. 48 ; Russell v. Bussell, 

[19241 A. a 687, 


365a. Hevooation of order — ^Mother convicted of 
perjury.] — Batchelor p. Smith (1936), 79 
Sol. Jo. 49, D. O. 

366a. Variation of order — Adjudication of paternity 
— “ Fresh evidence.*^ — On the application 
of resp,, justices made an order adjudging 
that applt, was the father of her ille^timate 
child, « ordered him to make her a periodical 
payment. On a subsequent application by 
applt. under Oriminal Justice Administration 
Act, 1914 (c. 68), 8. 30 (3), to revoke the 
whole order, he tendered fresh evidence, 
which went only to show that he was not the 
father of the child. The justices refused to 
hear it, holding that they had no power to 
deal with that part of the order which 
adjudged the paternity; — Held: (1) the 
justices were right; (2) (Avouy Sc Shear- 
man, JJ.) there being nothing to show that 
the evidence tendered was of facts which had 
occurred since the original hearing, or had 
come to the knowledge of applt. since the 
hearing, that evidence was not “ fresh 
evidence ** within sect. 30 (3). — Colchester 
tj. Peck, [1926] 2 K. B. 366; 95 L. J. K. B. 
1038; 135 L. T. 32; 90 J. P. 130; 42 
T. L. E. 635 ; 28 Cox, 0. 0. 225, D. C. 

Annotations: — As to (1) FoU4. R. v. Copestake, J^o^n.WIlkln- 
eon (1926), 90 J.P. 191. Oonsd. Batchelor v. Smith (1936), 
79 Sol. Jo. 49. 

366b. .] — (1) Oriminal Justice Ad- 

ministration Act, 1914 (c. 38), s. 30 (3), while 
empowering justices to deal generally with an 
existing bastardy order, does not enable them 


to revoke that part of the order which con- 
sists of the adjudication of paternity. 

(2) Fresh evidence must be of such a 
character that not merely is it relevant, but 
of such importance that it would have affected 
the judgment of any one if they had had the 
opportunity of bearing it at the original hear- 
ing of the case. — E. v. Oopestake, Ex p, 
Wilkinson, [1927] 1 K. B. 408 , 96 L. J. K. B. 
65 ; 136 L. T. 100 ; 90 J. P. 191 ; 24 L. G. E. 
662, O. A. 

Anihotations : — As to (1) Oonsd. Batchelor t>. Smith (1935), 72 
Sol. Jo. 49. As to (2) Oonsd. Nicholson v. Inverforth (1935), 
79 Sol, Jo. 816. 

867* Add, AnnotcUion : — Retd. Grocock t?. Gro- 
cock, [1920] 1 K. B. 1. 

367a. Justices’ discretion.] — Under 1872 

Act, s. 4, the magistrate has a discretion as to 
whether he will grant or refuse an order for 
payment of arrears due under an affiliation 
order, but he has no discretion to grant an 
order for payment of a portion only of the 
arrears enforceable by law. — G rocock v, 
Grocock, [1920] 1 K. B. 1 ; 88 L. J. K. B. 
1068; 121 L. T. 406 ; 83 J. P. 185; 36 
T. L. E. 609 ; 63 Sol. Jo. 627 ; 17 L. G. E. 
623 ; 26 Cox, 0. 0. 485, D. C. 

AntiotaUon: — ^Befd. Colchester r. Peck, [1926J 2 K. B. 366. 

368. Add, Annotation : — Refd. Horsfleld v. Brown, 
[1932] 1 K. B. 366. 

371. Add, Annotation : — Consd. Horsfield v. Brown, 
[1932] 1 K. B. 355. 

372a. Application for warrant — Jurisdiction 

of Justices to question validity of affiliation 
order.] — R. v, llaNOASHiRE JJ., Ex p, Tyrer, 
No. 278a, ante, 

875. Add, Annotation : — Consd. Firman v. Royal, 
[1925] 1 K. B. 681. 

379. Add, Annotations : — As to (1) Apld. Grocock v, 
Grocock, [1920] 1 K. B. 1. Expld. Colchester 
V. Peck, [1920] 2 K. B. 366. 

384. Add, Citation : — sub nom, R. v. Smith, 65 
L. J. M. C. 147. 

389. Add, Annotation : — ^Refd. Jones v, Birch 
Bros., Ltd. (1933), 49 T. L. E. 586. 

395, Add, Annotation : — Retd. Marsland v, Tag- 
gart, [1928] 2 K. B. 447. 

898. After this case add 

J — SeCt now, Summary 
Jurisdiction Act, 1879 (c. 49), ss. 35, 47. 


PART VI. SECT. 6. 

871 U. .] — ^Where, upon on 

applioation under sect. 128 (b) of Child 
Welfare Act, R.S.S., 1930, the puta- 
tive father did not show that efforts 
had been made by him to comply with 
the filiation order Sc the evidence 
showed that he had treated it with 
contempt & had paid not the slightest 
attention to Its terms, an order of 
Imprisonment was directed. — ^Wnai- 
OHOLA V . Fornaxiuk, [1934 J 2 W. W, R. 
643.— BAN. 

•t. Imprisonment-^ FaUwe to pay 
idimentr^ffer by father to madnictin 
child in his home.] — ^In an application 
under Civil Imprisonment (i^tland) 
Act, 1882, B. 4, ny the mother of two 
lUcidtimate daughterB for warrant to 
imprison the father, in respect of his 
faUure to obtemper a oharge proceed- 
ing upon a decree for payment of 
aliment until the Ohilchen respectively 
attained fourteen yeanp of age, the 
Sheriff, notwlidniibndlng an offer by 


the father, a married man, to maintain 
the ohlldren, who were then over ten 
years of age. In his own home, granted 
warrant or imprisonment. The father, 
having sought to suspend the charge 
& warrant, the mother contended that 
his offer of maintenance should not be 
eutertalaed, in respect that, under 
the decree for aliment which was still 
current, his obligation could only be 
discharged by money payments : — 
Held : U) a father's option at common 
law to maintain his luegttlmate child 
In his home, if a boy after the age of 
seven, 8c if a girl after the age of ten, 
was not excluded hy the fact that at 
the date of such an offer of maintenance 
a decree against him for aliment was 
still current ; (2) in view of the bond 
fide offer of maintenance here made, 
the oomplatner was not a person 
wilfully refusing to pay aliment within 
Civil Imprisonment (Scotland) Aot, 
1889, 8. 1, Sc chiuge Sc warrant sus- 
pended. — Macdonald t>. Dbnoon, 
11929) S. 0. 172.— «OOT. 
sw. FjOfecf.)— A filiation order 

61 


under Child Welfare Act, 0. A., 1924, 
c. 30, provided that, in the event of 
the accused failing to give the bond or 
making the cash payment required 
of him by the order, he should be com- 
mitted to gaol for 12 months. On 
appealing from the order the accused, 
not wishing to go to gaol pending the 
hearing of the appeal, gave the bond 
provided for by sect. 68 (b) of said Act. 
His appeal was dismissed ; &, none of 
the direotlonfl of the filiation order 
having been complied with, his bonds- 
men delivered him Into custody, & be 
was committed to gaol & served the 
prescribed term. An action was then 
brought by the mother on the bond 
given in respect to the appeal ; : 

fhfi serving of the term of imprison - 
SSit d7d not satisfy his obllgat/ons on 
the filiation order & pltf. was held 
entitled to Judgment ; but she oottld 
not recover more than the amount 
oresently in default under siad order.— 
a. Kobylanski, [1929] I 
D. LTR. 867 ; 1 W. W. B. 864 ; 38 
Man. L. R. 89,— CAN. 



CiUM40Ga. 


English and Empieb Digest Supplement, 


403 a. New evidence.] — Complainant in 

an affiliation summons was a married woman 
who was not living apart from her husband 
at the material date, & an order on the 
evidence &; on his own admission was made 
against one M. After the time for appealing 
against this order had expired, the rule in the 
present case was obtained on an affidavit by 
complainant’s husband that he had cohabited 


with complainant at the material date & 
could have been the father of the child : — 
Held : the (luestion of access or non-access 
was a question of fact for the justices, from 
which they were entitled to find that M. was 
the child’s father ; the ct. would not, in 
support of a rule for a certiorari^ rehear a case 
upon further evidence on a disputed question 
of fact, & perform the functions of quarter 


PART VI. SECT. 7, SUB-SECT. 2. 

400 ii. Irregularity ot 

iUegalUy in proceedings.] — lUegltlmate 
OWldren'8Aot,R.S.S. 1920(0.166). s. 10. 
tfivcH tho ot. power at the instance ot a 
putative father to rescind or vary an 
order. He thus has a moans of relief, & 
certiorari may in the discretion of the 
superior ot. be refused. — Dwyer v. 
Bulbeok, [19231 1 D. D. R. 697 ; 39 
Can. Orim. Cas. 162 ; 16 Sask. L. R. 
13 ; [1922] 3 W. W. K. 391,— CAN. 

r i. Refusal to vary or 

rescind order.] — The magistrate has no 
discretion to refuse to hear an applica- 
tion, but after hearing it he may refuse 
to rescind or vary his order. If the 
magistrate i^efuses to hear tho ai)plica- 
tion, appot. is entitled to a prerogiitive 
writ of mandamus to compel him to do 
so. — Wheatley e. Howard, [19231 3 
D. L. li. 288 ; 2 W. W. R. 942.— CAN. 

yl. .] — Notice of an appeal 

from an order of filiation made imder 
Child Welfare Act, O. A., 1924, c. 30, 
was given within 10 days of tho making 
& date of the formal order. The 
Judge had three days previously, & 
after the hearing, endorsed on the 
information an entry which Included 
the words, “ Remanded until Friday,** 

Filiation order granted.*’ At the 
adjourned sitting he made another 
such entry which repeated & supple- 
mented the previous entry, & ho then 
signed & dated the formal order. On 
the appeal, the comty ct. judge held 
that said first entiy constituted the 
order provided for m sect. 760 (6) of 
the Criminal Code, made applicable 
by sect. 70 of the CJhlld Welfare Act, 
& sustained the preliminary objection 
that the notice of appeal had not been 
filed within 10 days “ after tho oon- 
vlotlon or order.** An application for 
mandamus was dismissed. On appeal 
therefrom : — Held : the appeal should 
be allowed Sa a mandamus Issued as 
prayed for. — Danielson v. Thobd ar- 
son. [19301 3 W. W, R. 104 : [1931] 
1 D. L. R. 199 ; 39 Man. L. R. 182.— 
CAN. 

y ii. Qnmndsfor allowing appecd.] 

— On appeal to a county ot. Judge 
from an order of filiation made agaii^t 
deft, in a bastardy case by a stipendiary 
magistrate, tho j\idge, after rehearing 
the case, disbelieved the evidence of the 
mother, who was contradicted in Im- 
portant particulars by independent 
witnesses, & contradicted her evidence 
before the magistrate, as to the pater- 
nity of the child ; — Held : the appeal 
from the county ot. judge must be 
dismissed. — Mulqrave v. Clancey 
(1926). 68 N. S. R. 106.— CAN. 

y Hi. At what place.] — In a com- 
plaint imdor Children of Unmarried 
Parents Act, R. 8. B. O.. 1924 (o. 34). 
8. 7 (1), ** tho cause '* of the complaint 
within Summary Convictions Act, 
R. 8. B. C.. 1924 (o. 246), s. 77, is the 
seduction « not the birth of the child ; 
Sc an appeal from the dismissal of tho 
complaint is properly taken to the 
county ct. nearest the place where the 
seduction occurred. — Fergubon v. 
Taylor <B. O.). [19261 3 W. W. R. 
203 ; 46 Can. Orim. Cos. 149.— CAN. 

y fv. Not to Court of Appeal — 
From Juvenile Court judge under CMld 


Welfare Act.] — Re Kwajbnioki & 
Lamont, [1932] 2 W. W. R. 428 ; 3 
D. D. R. 270 ; 40 Mon. L. R. 656 ; 68 
C. C. 0. 368.— CAN. 

y V. From King*8 Bench Judge 

under Child Welfare Act {Sask .).] — 
Olson v. Pollard, [1933] 3 W. W. R. 
679.— CAN. 

d 1. Under Illegitimate Children*s 

Act, R. 8. 8., 1920 (c. 156).]— An order 
made by a magistrate under s. 5 of the 
above Act may bo varied by him on 
the appUoation of either of the parties 
under s. 9, & may be lefloinded or 
varied by him on the application of the 
putative father tmder s. 10. — Wheat- 
ley V. Howard, [1923] 3 D. D. R. 288 ; 
2 W. W. R. 942.— CAN. 


sx. Compliance with order — Whether 
condition precedent to appeal.] — It is not 
a condition precedent to the biinging of 
an appeal by a deft, from an order under 
Children of Unmarried Parents Act, 
1924 (c. 34), as amended, that proof 
be furnished that he has complied 
with the terms of the order. — Hynes 
V. ALTON (B. C.), [19283 3 W. W. R. 
261.— CAN. 

sy. To Supreme Court — What court 
may consider.] — In an appeal on a 
point of law under Destitute Persons 
Act, 1910, from an affiliation order, 
on the ground that complainant’s 
evidence was not corroborated In a 
material particular as required by 
sect. 10 of that Act, the magistrate’s 
notes of evidence should be Incorporated 
in & form part of the case on appeal, 

6 the discretion to admit evidence 
under sect. 68 of the Act not strictly 
legally admissible belongs ’solely to 
the magistrate & is not controllable 
by the Supreme Ct. The latter ct., 
however, is entitled to have regard to 
the nature of such evidence, onco 
admitted, when considering whether 
the evidence submitted as corrobora- 
tive may be regarded as such, its proper 
function on an appeal on a point of 
law being to determine whether there 
was evidence which was corroborative ; 

If there was such evidence. It is not 
for the Appellate Ct. but for the 
magistrate to determine whether or 
not the evidence satisfied him. Qu. : 
whether the Appellate Ct. on appeal 
on a point of law is entitled to treat 
as corroborative evidence not relied 
on by the magistrate as corroborative. 
— Anson v. Parker, [1928] N. Z. D. R. 
490.— N.Z. 

sa. Failure to appear before 

county court.] — Failure to appear before 
the county ot. on appeal from an 
affiliation order made by justices 
estops deft, from appealing to the 
Supreme Ot. — Overseers of Poor v. 
Cameron, [1934] 2 D. L. R. 446; 

7 M. P. R. 640.— CAN. 


sf. RiqM to serve second noHce of 
appecd — Prior appeal dismissed for lack 
of proof of jurisdictUm.] — Applt. ap- 
^aled from a oonvlotlon under 
Children of Unmarried Parents Act, 
R. 8. B. C., 1924, c. 84. A prior appeal 
was dismissed because of lack of proof 
of a point going to the jurisdiotion of 
the ct. : — Held : the time ojlowed by 
the Act for appealing not having 
expired, applt. had a right to serve 
another notice of appeal z 

prove his right to appeal. — htnks v, 
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Alton (B. C.). [1929] 1 W. W. R. 863 ; 
52 Can. C. O. 333.— CAN. 

sd. Notice of appeal — Contend,]— 
Notice of appeal under Children of 
Unmarried Parents Act Amendment 
Act, 1927, B. 6 (2) (e), must designate 
the proper sittings at which the appeal 
should be heard, Sc irregularity Is fatal 
to the appeal. — Ooilvie v, Finley 
(1931), 45 B. O. R. 76.— Swh now. H, v. 
OGiLviB, Re Ogilvib V. Finley (1931), 
67 C. O. C. 195.— CAN. 

sk. .] — ^An appeal from 

the dismissal of an information laid 
by an unmarried woman under Child 
Welfare Act against tho alleged puta- 
tive father was dismissed on the 
grounds that the notice of appeal was 
invalid in that it stated that the appeal 
was to a county ot. other than the 
proper oonnty ot. & it did not set forth 
with reasonable certainty the order 
appealed from. On appeal : — Held : 
tho appeal should be allowed & the 
appeal to the county ot. Judge remitted 
to him for hearing. — Sywactk v. 
Hbubeniuk, [1937] IW. W. R. 226 ; 
1 D. L. R. 786 : 67 O. O. C. 395 ; 
44 Man. L. R. 607.— CAN. 

g0, Superintendent of Neg- 

lected Children — When necessary .] — 
Notice to the Superintendent of Neg- 
lected Chtldron under Children of 
Unmarried Parents Act, R.S.B.C., 
1924, need only be rfven on com- 
mencement of procoedlngB, & not on 
appeal. — Mtllymaki v. Arnold (1935), 

63 0. C. C. 360.— CAN. 

sq. Application by ratepayer — 
Whether appeal by mother lies .] — ^An 
application by a ratepayer of a poor 
district for a filiation order having 
been dismissed, the mother has no 
right of appeal. — North Brook- 
field Overseers v. Mbisner (1934), 

64 O.O.O. 117.— CAN. 


St. Dismissal of appeal in county 
court — Whether mandamus lies.] — A 
conviction in afiiliation proceedings 
under Child Welfare Act, 1936, was 
appealed to tho county ot. The judge 
dismissed the appeal. Applt. then 
moved in the Ring’s Bench for a 
mandamus directing the county ct, 
judge to hear & determine the appeal. 
Donovan, J., refused the manaamus, 
& on appeal from his order ; — Held : 
the appeal should be dismissed. — R. 
(Cleaver) v. Staopoole, Re Rafter, 
[1937] 1 W. W. R. 251 : 1 D. L, R. 
788 ; 67 O. O. O. 398.-^AN. 


gv. From county court.] — ^An appeal 
to the county ct. from a filiation &; 
maintenance order was dismissed for 
want of jurisdiction on the ground that 
the proceedings were not in order. 
Applt. then moved for a mandamus. 
It was rofosod on the ground that Child 
Welfare Act, 1936, s. 65, now gives 
a right of appeal from the county ct. 
Applt. then moved for a certificate that 
an appeal to the Ct. of Appeal was 
justlned. It was objected that he was 
too late & that the time for aj. . ' 

should not be extended : — Held: in 
view of the continuous effect of a 
filiation order & the fact that appot. 
had explained the delay &; had at all 
t^es exhibited a bond fide intention 
to appeal, the time for so applying 
shoufa be extended & the motion 
remitted. — ^R. v, Olbaveil Re Rafter, 
[19371 1 W, W. R. 667.— CAN. 
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sessions, to which, owing to lapse of time, an 
appeal coiald not be made. — R. t?. Mabkham, 
Ex p. IMabsh (1923), 67 Sol. Jo. 618. 

408b. Sufficiency of corroboration.] — 

On a bastardy summons justices, having 
heard the evidence of the mother & such other 
evidence as was produced by her & other 
evidence tendered by the j^erson alleged to 
be the father, made an order in these terms : 
“ On hearing the complaint & the evidence 
of complainant & other evidence satisfactorily 
corroborating in a material particular her 
evidence & also the evidence tendered by 
deft., & being satisfied of the truth of the 


complaint, it is adjudged that deft, is the 
putative father of the child i — Held : the 
question whether the evidence of the mother 
was corroborated in some material particular 
by other evidence to the satisfaction of the 
justices, was a matter to be decided by the 
justices &, even if the other evidence did not 
corroborate the evidence of the mother, the 
justices had acted within their jurisdiction, & 
a writ of certiorari should not issue to quash 
their order. — R. v, Lincolnshire JJ., Ex p. 
Brett, [1926] 2 K. B. 192 ; 95 L. J. K. B. 
827 ; 135 L. T. 141 ; 90 J. P. 149 ; 28 
Cox, 0. C. 178, 0. A. 
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BANKRUPTCY AND INSOLVENCY. 


Part I. — Bankruptcy Jurisdiction 


4, Add, Afifwiaiian : — Refd* Re Lister, Ex p, 
Bradford Overseers dc Bradford Oorpn., [1926] 
Oh, 149. 

16. Add, AnnoUdion : — Held. Bundy v. Motor 
Cab Owner Drivers* Assocn. (1930), 143 
L. T. 334. 

27. Add. Annotation : — Retd. Bowling v. Gamp 
(1922), 128 L. T. 342. 

40a, How derived.] — Re Peiob, Ex p. 

Prior, No. 1648a, poet 

60. Add. Annotationa : — Consd. Scranton’s 
Trustee v. Pearse, [1922] 2 Oh. 87. Dlstd. Re 
Gozzett, Ex p. Messenger & Oo. v. Trustee, 
[1936] 1 All E. 11. 79. Apld. Re Sandiford 
(No. 2), Italo-Canadian Oorpn., Ltd. v. 
Sandiford, [1936] Oh. 681. Refd. Re WigzeU, 
Ex p. Hart, [1921] 2 K. B. 836 ; Re London 
County Commercial Reinstirance Office, 
[1922] 2 Oh. 67 ; Re Wilson, Ex p. Salaman, 
The Trustee v. Keith, Prowse (1926), 133 
L. T. 814 ; Re Wait, [1927] 1 Oh. 606. 

69. Add. Annotation: — Refd. R. v. Customs & 
Excise Comrs., [1928], A. 0. 402. 

79a, Dependent on Intentioi^ — Ex p> 

Blaokmobb (1801), 6 Ves. 3 ; 31 E. R. 909, 

L. 0. 

Annotation: — Eefd. Be Bryant, Ex p. Paterson (1813), 1 
Hose, 402. 

79b. Actor.] — It is certain that no actor, 

nor any person exhibiting gymnastic feats in 
public, nor even the proprietor of a theatre, 
would be a trader within the meaning of the 
Bkpcy. Act (Kelly, O.B.). — Speak v. 
Powell (1873), L. R. 9 Exch. 26 ; 43 L. J. 

M. 0. 19 ; 29 L. T, 434. 

160a. .] — A surgeon dispensing his 

own medicines : — Held : a trader vrithin 
the bkpt. law. — Nicholson v. Cooper (1868), 
31 L. T. O. S. 184. 

177. Add. Annotation : — ^Refd. Bonham v. May- 
oock (1928), 138 L. T. 736. 

190a. Theatrical proprietor.] — Speak v. Powell 
No. 79b, ante. 

196. Add. Annotation : — Consd. Be Debtors (No. 


836 of 1936), Petitioning Creditor v. Debtors 
[1936] 1 All E. R. 875. 

199. Add. Annotation : — FoUd. Re Debtors (No. 
836 of 1936), Petitioning Creditor v. Debtors, 
[1936] 1 All E. R. 875. 

207a. Business abroad — Branch in England — 
Assignment for benefit of creditors operating 
by foreign law.] — ^A foreigner resident abroad 
but trading in England does not commit an 
act of bkjjcy, within 1914 Act, s. 1 (1) (a), (2), 
by executing abroad a deed of assignment of 
his properiv for the benefit of his creditors 
generally, «; intended to operate according 
to the law of that foreigner’s domicil. — Re 
Debtors (No. 836 of 1936), [1936] Oh. 622 ; 
105 L. J. Oh. 265 ; sub nom. Re Debtors (No. 
836 of 1935), Petitioning Creditor v. 
Debtors, [1936] 1 All E. R. 875 ; 154 L. T. 
692 ; 62 T. L. R. 478 ; 80 Sol. Jo. 404 ; 
[1936-7] B. & 0. R. 75, 0. A. 

218a. S. P. R. V. Cole (1698), 12 Mod. Rep. 243 ; 
1 Ld. Raym. 443 ; Holt, K. B. 360 ; 88 E. R. 
1293. 

Annotation: — Refd. Belton v. Hodges (1832), 9 Bing. 365. 

218b. S. P. Re Cooke, Ex p. Adam (1813), as 
reported in 1 Ves. & B. 493 ; 2 Rose, 36 ; 36 
B. R. 191. 

j Annotation : — Befd. Be Smedley (1864), 10 L. T. 432. 

223a. .] — A person who buys goods 

under age cannot, when he comes of age, 
be bkpt. in respect of them, — Whitlock’s 
Case (1725), Oas. temp. King, 46 ; 25 E, R. 
215. 

224. Add. Annotation Apld. Re L. A. & B. P. M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Oh. 268. 

226. Add. Annotation : — Apld. Be L. A. & B. F. M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Oh. 268. 

226a. .] — (1) In the absence of debts actually 

enforceable agaiQBt them infants cannot be 
made bkpt., even on their own petition. 
(2) Qu. : whether if a receiving order & 
order of adjudication are made in such a 
case the official receiver can deduct his costs 
of obtaining the rescission & annulment of 


PART 1. SEOT. 1. 

.] — IMT^AL Bank 


OP 

20 O. W. N. 
“ R. 486. 


41i. 

Oanada V. Barber, [1921] 5 
282 ; 69 B. L. R. 523 ; 1 0. B 

—CAN. 

20iil. .3 — Bkpoy. Act 

applies to debts Sc contracts, indnding 
leases, existing when it came into 
force.— M cKay (1921), 51 O. L. R, 
86 ; 2 0. B. R. 69 ; 64 t>. L. R, 099.— 
CAN. 

PART t. SECT. 2. 

401. BeoUtrar — General pmere Ab 
ourUMatUm .} — ^The registrar was held 
to have no jurisdiction to assess the 
damages snstfdxied by a firm of traders 
by reason ot an Intenm reoelving order 
made n^n the petition of a oo. & 
afterwam resolnged. While the rogla- 
trar has Imisdiotion nnder Bkocy. 
Act, s. 159 (/). to make any order or 
exercise any Jurlsdiotlon which by 


any rule In that behalf is prescribed 
as proper to be made or exerolBed in 
chambers by the registrar, his inris- 
dlotion Is confined solely to those ocbses, 
Sc does not extend to oases that are 
by the rules required to be heard by a 
JudOT. — Be Stuart & Sutterbt, 
[19301 2 D. L. R. 689 ; 65 Q. L. R. 
164; 11 0. B. R. 279 : affd., [19311 
1 D. L. R. 754 ; 66 O. L. R. 427 ; 12 
O. B. R. 267.— CAN. 

40 11. ^.j — summary 

motion was made by the trustee of a 
bkpt.*s estate for an order declaring 
that ho was entitled, as against two 
claimants, to the proceeds of the sale 
of oertatn goods. The motion was 
made returnable before the Judge In 
bkpcy. ; but the registrar, assomixig 
that he had the jurisOlotlon of a Judge 
In bkpcy., without any authority 
the Judge, Sc without the consent of the 
parfies, assumed to boar Sc determine 
the apphoetlon. Sc made a declaratory 


order: — Held: the registrar had not 
the Jurisdiction which he assumed to 
exercise. — Be Bartram, [1930] 3 D. 
L. B. 146 ; 65 0. L. R. 182 ; 11 O. B. 
R. S45.-^AN. 

PART I. SECT. 8, SUB-SECT. 1. 

121 ii. Debts of ftyrmer 

business unpaid.1 — A person who coasee 
to carry on hie business & becomes a 
farmer is not a person “ engaged 
solely in farming/' etc., so long as his 
debts in connection with his former 
business remain unpaid. He must bo 
deemed to be still oanying on that 
business untU ail the debts arp paid, & 
he is not protected by Bkp^. Act. 
g g (1 ). — lie Gartrell, Rxp. Kearnb, 
tiu2¥] 8 1). L. 

865 ; 4 O. B. R. 103. — CAJN. 

121 fiJ. -Also dealing in 

u>ood.y—PJSiTrr v. Girard, [1981] 2 
D. L. R. 991.— CAN. 



Cases S26a— £74c. English and Empire Digest Supplement. 


those orders out of the assets.— 72e A. & M., 
[1926] Ch, 274; 70 Sol. Jo. 607; avh nom. 
Re L. A. & B. F. M., Exp. Official Receive® 
V. The Debtors, 95 L. J. Ch. 258 ; 134 L. T. 
639 ; [1926] B. & C. K. 19, D. C. 

230. Add, Annotations Apld. Be A. & M., [1926] 
Ch. 274. Refd. Hawkins & Sunderland v, 
Duch6 (1 921 ), 90 L. J, K. B. 913 ; Re Debtors, 
Exp, Debtor (1922), 92 L. J. Oh. 120. 

235, Add, Annotation .‘—Apld. Be L. A. & B. P. M., 
Official Receiver v. The Debtors (1926), 95 
L. ,T. Ch, 258. 


Sub-sect. 6. — Married Women. 

See, now. Law Reform (Manied Women & 
Tortfeasors) Act, 1935 (c. 30), s. 1 (d), 

263. For “ Held : she was subject , . . under 
1883 Act, s. 24 read, Held : such power 
of appointment was not separate property 
within Married Women’s Property Act, 1882, 
8. 1 (5), she could not be directed to appoint 
to her trustee in bkpcy, under 1883 Act, 
s. 24.” 

Add. Annotations : — Apld. Re Mathieson, 
[1927] 1 Ch. 283. Retd. Re Armstrong, 
Ex p, Boyd (1888), 21 Q. B. D. 264. 

265. A dd. A nnotation : — Refd. MacCarthy v. Agard, 
[1933] 2 K. B. 417. 

267. Add, Annotations: — As to (1) Apld. Re 
Debtor (No. 3 of 1926) (1926), 136 L. T. 689. 
Refd. South Behar Ry. v, I. R, Comrs., [1926] 
A. C. 476. 

274. Add. Annotation : — Refd. Re Debtor (No. 15 
of 1936), Debtor v. Petitioning Creditor & 
Official Receiver, [1936] 2 All E. R. 1493. 

274a. What Is — Professional artiste producing 

scenee.] — The debtor, a married woman & 
professional singer, had up to May, 1925, been 
engaged in musical comedy, but had sub- 
sequently produced scemc & vocal acts at 
various music balls. In the production of these 
scena? she had required certain accessories 
in the way of dresses, etc., in respect of which 
she had incurred liabilities. On the hearing 
of a petition against her for a receiving order 
a number of contracts with music-haU 
proprietors were put in evidence, from which 
it appeai*ed that in consideration of a fixed 
sum per week she undertook to sing & to en- 
gage & pay one or more singers to assist her in 
the production of her scenee, & also to provide 
& pay an accompanist. The registrar dis- 
missed the petition on the grounds that 
Bkpcy. Act, 1914 (c. 69), s. 125, did not 


include profession or occupation under the 
term ” business ” ; that ” trade ” & ” busi- 
ness ” were ejusdem generis intended to 
bring within the scope of the Act women who 
were actually trading or carrying on a busi- 
ness in the nature of a trade, & that the fact 
that the debtor was assisted by another 
singer & a pianist did not make her any the 
less a professional artist than when she acted 
on the stage. On appeal : — Held : the debtor 
was carrying on a continuous occupation for 
the purpose of making prohts by entering 
into contracts under which she bound herseS 
to produce scense on the stage & to provide 
the necessary accessories in the way of 
assistant singers & accompanist, & that in 
those circumstances she could properly be 
described as carrying on a business within 
sect. 125. — Re A Debtor (No. 3 of 1926), 
[1927] 1 Oh. 97; 136 L. T. 689; [1926] 
B. & C. R. 86, 0. A. 

Annotations : — Consd. Re Debtor, Ex p. Debtor (No. 490 of 
1935). U936) Ch. 237. Refd. Re Bankruptcy Notice 
(No. 292 of 1928) (1928), 44 T. L. R. 533. 

274b. Engaging In speculative trans* 

actions.] — A series of speculative transactions 
by a married woman, ii they involve the 
making of genuine commercial contracts 
extending over a long period of time, may 
amount to carrying on a “ business ” within 
1914 Act, s. 125 (1 ), so as to make her subject 
to the bkpcy. laws. — Re Bankruptcy Notice 
(No. 292 OF 1928) (1928), 44 T. L. R. 633, 0. A. 

Annotation : — Consd. Re Debtor. Ex p. Debtor (No. 490 of 
1935), 11936] Ch. 237. 

274c. Effect of Law Reform (Married Women 

& Tortfeasors) Act, 1935 (c. 30), s. 4 (1) (c) — 
Receiving order made before passing of Act.] — 

The debtor, a married woman, had a series of 
speculative Stock Exchange transactions 
with the petitioning creditors extending over 
a period of eighteen months which resulted 
in a debt to them of £3,500, ^ respect of 
which they obtained judgment against her. 
The petitioning creditors petitioned for a 
receiving order. Tlie debtor disputed the 
petition on the ground that she was a married 
woman who was not carrying on a trade or 
business within the meanmg of sect, 126 of 
1914 Act. The Registrar held that the 
transactions in which the debtor had been 
engaged constituted the carrying on by her 
of a business within sect. 125 & made a 
receiving order against her. The debtor 
appealed. Before the hearing of the appeal 
Law Reform (Married Women & Tortfeasors) 


PART I. SECT, 3, SUB-SECT. 6. 

sb. Lunatic so found — Assignment 
tiircmgh committee .] — The ct. may make 
an order authorising an assignment 
under the Bkpcy. Act to be made by 
an Insolvent lunatic through his com- 
mittee . — Re Buchner, [1936] l D. L. R. 
459 ; O. U. 25 .— CAN. 


PART I. SECT. 3. SUB-SECT. 6. 

266 1. Judgment debt — Bankruptcy 
Act, 1908, «. 26 < / ).] — A bkpcy. notice 
under the above sub-seot. cannot be 
issued against a married woman 
against whom a creditor has recovered 
a Judgment . — Re Walker, Ex p, 
Hinkbv. [1927] N. Z. h, R. 81.— N.a5. 

267 1. Carrying on Imsincss.]— It Is 
only in oases where a married woman 
carries on a trade or business that she 
is subject to Bkpcy. Act, 1919 (c. 36) 


(Can.).— Re Stone, [19251 4 D. L. R. 
618,— CAN, 

267 il. In partnership with 

husband .] — fiTeZd .* debtor was not 
carrying on business separately from 
her husband, & her aojudJcatlon In 
bkpcy. was irregular . — Re Soott (1924), 
20 Tas. L. R. 43.— AUS. 

267 il|. Debts unpaid after sale of 

bustitess — Receiving ordfer may be made.] 
— A married woman carried on a trade 
separately from her husband. Having 
incurred debts, & being unable to moOT 
her creditors, on Feb. 9, 1929, she died 
a petition for arrangement & was 
CTanted the protection of the ot, on 
Mar. 1. She was unable to carry out 
her proposal to pay twenty shillings 
In the pound, & eventually on July 26, 
her petition was dlaznisee^ Sc thereby 
an act ol bankmptoy was oommlttea. 
On Oct. 30 she was aoiudioated a bkpt. 
on the petition of two of her creditors, 

2 


YVUOI-C4U Buu wa« acHcnoecL as a married 
woman carrying on a trade separately 
from her husband, in respect of debts 
imdlsoharged at the date of the petition. 
She applied to have this adjudication 
set aside on the wound that she was 
not such a trader on the date of 
adjudication. She stated that during 
the progress of the arrangement matter 
she found that she was unable to get 
any further credit & closed down Sc 
went out of trade on Mar. 23. & had 
not since carried on any trade : — Held: 
there was ample evidence that the 
debts in respect of which adjudication 
was spTMht were trade debts for goods 
ggppHed Inonired by her while she was 
parrying on a trade separately from 
hnsbaud, &c the fact of her having 
t^e debts undischarged at the dm 
of the petition was evidence from which 
it could be Inferred that she waa still 



VoL IV.— Baokraptoy. Cases 274c— 812. 


Act, 1986 (c. 30), was passed : — Meld : (1) the 
Registrar was right in holding that the 
transactions in question constituted the 
carrying on by the debtor of a business 
within the sect, ; it was true that an 
occasional speculation, even if such a specula- 
tion was repeated at intervals over a period, 
might not amount to “ carrying on a busi- 
ness ** for the pm^poses of sect. 125, but, if 
over a considerable period such dealings were 
repeatedly carried on in order to make a 
profit & were as frequent & systematic as 
those in the present case, they might properly 
be held to constitute t/he carrying on of a 
business by the married woman. It was a 
question in each case of fact & degree ; 
(2) also, having regard to sect. 38 (2) of 
Interpretation Act, 1889 (c. 63), inasmuch 
as the receiving order was made by the 
Registrar before the passing of 1935 Act, it 
remained valid notwithstanding sect. 4 (1) (c) 
of the latter Act. — Ee Debtor, Ex p. Debtor 
(No. 490 of 1935), [1936] Ch. 237 ; 105 L. J. Ch. 
129; 154 L. T. 44; 52 T. L. R. 70; 79 
Sol. Jo. 839 ; [1934-5] B. & 0. R. 329, C. A. 

274d. .] — The debtor was a married 

woman who had been caiTying on a business 
of letting furnished flats. She brought an 
action against the man who later became 
the petitioning creditor for the return of 
goods which, it was alleged, she had used in 
her business. On July 23, 1935, judgment 
was given to the effect that the goods were 
the property of the petitioning creditor & the 
action was msmissed with costs. These costs 
were taxed at £48 & later by the addition of 
interest the debt was increased. Law Reform 
(Married Women & Tortfeasors) Act, 1985 
(c. 30), came into operation on Aug. 2, 1935 : 
— Held: (1) Law Reform (Married Women 
& Tortfeasors) Act, 1935 (c. 30), had no 
application to this case ; (2) having regard 
to the terms of the judgment of July 23, 1935, 
it could not be maintained that the debt was 
incurred in the course of the debtor’s business 
or in the getting in of the assets thereof, & 
a receiving order made bv the registrar must 
be discharged. — Be Debtor (No. 15 of 1936), 
Debtor r. Petitioning Creditor & Official 


Receiver, [1936] 2 All B. B. 1493 ; 80 Sol. 
Jo. 766. 

274^. .] — Re Debtor, Ex p. Cadbury 

Bros., Ltd. (1936), 80 Sol. Jo. 144, C. A. 

274f. — .] — On Sept. 7, 1933, the petition- 

ing creditor guaranteed the banking account 
of the debtor, a married woman not carrying 
on a trade or business, up to a limited amount. 
On Aug. 2, 1936, the Act came into operation. 
In Jan. 1936, the bank called on the guarantor 
to pay under the guarantee & on Feb. 21 
the guarantor did so. On May 28 the 
guarantor obtained judgment against the 
debtor in respect of the sum so paid. The 
debtor having failed to comply with a bkpcy. 
notice issued in respect of this debt the 
guarantor served her with a bkpcy, petition. 
The Registrar refused to make a receiving 
order. On appeal : — Held : the implied 
undertaking of the principal debtor to repay 
the money paid on her behalf to the bank 
arose at the time of the guarantee ; the 
obligation of the guarantor, though for a time 
at common law inchoate & unenforceable, 
had its origin in 1933 before the passing of 
the Act of 1936 ; it followed, therefore, that 
the contract or obligation in respect of which 
judgment was given existed before the pas- 
sing of that Act & consequently that the 
married woman debtor, not being a trader, 
could not be made bkpt . — Ee Debtor (No. 627 
OF 1936), [1937] Ch. 156 ; [1937] 1 All E. R. 
1 ; 106 L. J. Ch. 172 ; 63 T. L. R. 191 ; 81 
Sol. Jo. 67 ; [1936-7] B, & C. R. 121 ; auh 
nom. Be Debtor (No. 627 op 1936), Ex p. 
Petitioning Creditor v. Debtor, 166 L. T. 
96, C. A. 

274g. Speculation .] — Be Debtor, Ex p. 

Debtor (No. 490 of 1935), No. 274c, ante, 

276. Add. Annotation : — Refd. Engelke v. Mus- 
mann, [1928] A. C, 433. 

285. Add. Annotation : — Consd. Food Controller 
V. Cork, [1923] A. C. 647. 

286. Add. Annotations : — Consd. Be Webb (Smith - 
field, London), [1922] 2 Ch. 369. Refd. A.-G. 
V. De Keyser’s Royal Hotel, [1920] A. 0. 608 ; 
A.-G. V. Jackson (1932), 48 T. L. R. 261. 

312. Add. Annotation : — Consd. Re Stanton, Hogg 
V. Maule (1927), 44 T. L. R. 118. 


PART I. SECT. 3, SUB-SECT. 7. 

287 ii. .] — A petition in bkpcy, 

may be presented & a receiving' order 
made under Bkpcy. Act, R.S.G., 1927, 
against the representative of a deceased 
person . — Re Bombouch Estate, [1933] 
3 W. W. R. 396.--CAN. 


287 iil. .] — receiving order 

may be made under Bkpcy. Act, R.8.O., 
1927, against an exor. qua exor., even 
though the petition was not launched 
until after the death of testator. — 
Yorkshire Insurance Co. v. Bank of 
Toronto, [1934] l W. W. R. 418 ; 2 
D. L. R. 65 ; 48 B. O, R. 1.— CAN. 


287 iv. .] — A receiving order 

under Bkpcy. Act cannot be made 
against personal representatives when 
no prooeedii^ were oommenoed against 
deceased . — Re Oavioohi, 119351 2 

D. L. R. 64; 8M.P. R. 386.— CAN. 

■g, Aeeimee of debt — Aeaigned hy 
debtor with consent of creditor.}— Re 
Star Ploobtno Co., 11924} 3 D. L. R. 
269 ; 4 0. B. R. 679.— CAN. 


■k. EcclesiasHccd bodies ,] — ^Scolesi- 
Mtical bodies or Institutiona are not 
Included within the ambit of a bkpcy. 


statute essentially designed for the 
administration of the property of 
persons or oorpns. carrying on business. 
The Bkpcy. Act was never intended to 
apply to a parish or church or other 
religious body. — Sarrazin v. Les 
O uRft Marguilliers db L*CEuvrb et 
Fabriqub db I.A Paboissb db St- 
Gabriel de Brandon, [1935] S. C. R. 
419 ; 3 D. L. R. 564.— CAN. 


PART I, SECT. 4, SUB-SECT. 1. 

o i. To deal with prosecution oj 
fraudulent deittors, 1 — Under Bkpcy. Act, 
8. 93, the prosecution may he ordered 
& proceeded with in the ordinary way 
before the existing criminal cts. It 
does not require the Judge in bkpcy. 
to hear evidence &, if he thinks fit, to 
oommlt accused to stand trial although 
under sect. 95 the Judge in bkpcy. has 
a right to do so. — R. v. Goedhammer, 
[1924] 3 D. L. R. 1007 ; Q. R. 36 K. B. 
607 ; 6 C. B. R. 127.— CAN, 
sb. Under Bankruptcy Act. 1919 
(n, 36)— To order stay of execution — 
Until receiving order dealt with,}— 
Held : the ot. had such power . — Re 
Thompson Powder OO., Re Winding- 

3 


Up Act. [19231 1 D. L. R. 496 ; 3 
0. B. R. 481.— CAN. 


BO. Under Bankruptcy Act, «. 63.] — 
The jurisdiction conferred by Bkpcy. 
Act, 8. 63, is confined to the admlnlfi- 


tratlon of the bkpt.’s estate, & does not 
extend to persons or matters outside 
the Act. 

The trustee In bkpcy. of R.’b estate 
moved for an order declaring that T. 
was a general partner of R. or that 
T. had wrongfully obtained from the 
firm of K. Bros, of which li. had been 
a member a cert ain sum of money :~~ 
Held : the trustee did not ronresent 
the firm of R. Bros., the antbonsed 
assignment having been executed by 
R. only. & the Bkpcy. CL bad no 
jurisdiction to try the onestions rutHed 
by the trustee's motion.— 

NOLDH, [1028] 3 

O. L. R. 360 ; JO C. 13. R. 127.— CAN. 


sd. To order repaymerU of money— 
Paid by assignee to creditor — Mistake of 
J — Held : JuidsdioWon could not be 
excluded by a piea of payment by 
mistake of law. — Dempsey v. Piper, 
[1921] N. Z. L, R. 753.— N.2. 



Caaeu 881- 895a. Engush and Empieb! Digest Supplement. 


331. Add, AnnoMion — ^Refd. Hawkins & Sunder- 
land V . Duch^ (1921), 00 Lu J. K. B. 918. 

333. JLdd. .iiinno^inns .• — Apld. B. v. Central 
Criminal Court JJ„ Ex p, Ij, O. O., fl925] 
2 K. B. 43. Refd. Re Debtor (No. 29 of 1931), 
[19343 Ob. 280. 

369. Add, Annotation : — Retd, Re Horder, Ex p. 
Trustee, [1986] 2 All E. B. 1479. 

371a. Indemnity.] — The trustee in bkpcy. of 

a certain bkpt. alleged that the bkpt. had 
incurred a number of his debts on behalf of 
reaps. & he applied by motion in bkpcy. 
for a judgment against them to indemnify 
the bkpt.’s estate against such debts. Resps. 
objected that the case ought to be tried by 
the common law cts. in the usual manner ; — 
Held : notwithstanding the wide jurisdiction 
conferred upon the ct. in bkpcy. by 1914 Act, 
8. 105, the practice has grown up of leaving 
to the ordinary tribunal cases which did not 
raise bkpcy. points, in the present case the 
ordinary procedure ought to be adopted. — 
Re Hordbr, Ex p, Trustrb, [1936] Oh. 744 ; 
[1936] 2 All E. R. 1479 ; 105 L. J. Oh. 382 ; 
80 Sol. Jo. 672 ; [1936-7] B. & C. R. 102. 

388. Add. AnriotcUion : — Apld. Be A Debtor, [1922] 
2 Oh. 470. 

389. Add. Annotation : — Consd. Be A Debtor, 
[1922] 2 Oh. 470. 


, debtor oahnot 

avoid the operation of a tkpcy. no^oe, flerved 
upon him in England, by himself during the 
c^ncr of thf notice petitioning for & 
obtaining an award of sequestration of his 
estate under Bkpcy. (Scotland) Act, 1913 
(c. 20). A receiving order made in pursuance 
of the bkpcy. notice in England will, there- 
fore, be valid, & cannot be set aside on the 
ground of the sequestration. — Re A Debtor 
(No. 199 OP 1922), [1922] 2 CJh. 470; 91 
D. J. Oh. 677 ; 127 L. T. 832 ; 38 T. L. R. 
683 5 66 Sol. Jo. 621 ; [1922] B. ds 0. R. 
161, 0. A. 

390a. .] — Re A Debtor 

(No. 737 OP 1928). No. 967a, post. 

' 895a. What is a British Court — Jerusalem District 
Court.] — The High Ot., being satisfied by 
evidence that the Jerusalem District Ot. 
was a British ct. having jurisdiction in 
bkpcy. within sect. 122 of 1914 Act, made 
an order requesting that ct, & all other cts. in 
Palestine having jurisdiction in bkpcy. to aid 
the High Ct. to effect service of a notice of 
motion upon a resp. resident within its juris- 
diction, &/ to aid in other matters in connection 
therewith. — Re Gregory (Maundy) (No. 396 
of 1933), Trustee v. Jerusalem (Patriarch) 
(No. 2) (1934), 103 L. J. Oh. 267 ; [1934] B. & 
0. R. 63. 


PART 1, SECT. 4, SUB-SECT. 2. 

■e. Superior CourU\ — The 

Superior Ot. sitting in any provincial 

i udloial difltrict has Jurisdiction to 
lear a petition in bkpcy. served upon 
a debtor residing & doing business in 
any part of the province. — Boilt u. 
McNulty, [19281 1 D. L. R. 926; 
[1928] S. O. K. 189 ; 8 0. B. R. 665,— 
CAN. 

PART I. SECT. 4. SUB-SECT, 4. 
348 ii. .1— The juris- 

diction of the Bkpcy, Ct. is confined to 
the administration by the trustee of 
the bkpt.’s estate & does not extend to 
persons or matters outside the Bkpcy. 
Act ; therefore a claim by the trustee 
with respect to the estate against a 
stranger to the estate is not subject to 
the Bkpcy. Ot.’s Jurisdlotlon,— Stobib 
Forlonq assets. Ltd. v. Beck:, [1932) 
1 W, W. R, 822.— CAN. 

863 i. If'ith inieni to defeat 

creditore .] — If debtor before his bkpcy, 
pays money fraudulently, with a view 
to concealing from his creditors his 
assets, the ct. will order repayment of 
such money. — Be Oohen Sc Swbigman, 
Kx p. Rosenberg, £1926} 1 D. L. R. 
248 ; 6 O. B. R. 346.— CAN. 

PART I. SECT. 6. 

888 xiv. Power of Beottish Court 

to confirm foreign eeauestralion d? to 
authorise sale of propeny in BcoUcmd. 1— 
A petition was presented by the ofdolal 
receiver appointed by the Ot. of Chile 
in the sequestration of the estates of a 
deceased person resident there, craving 
the ct, to confirm the Chilian sequestra- 
tion, to authorise petitioner to 
sell Scottish heritage belonging to 


deceased *8 estate, & to authorise 
petitioner to uplift the proceeds of 
certain Scottish policies of assurance 
on the life of deceased. The ot. 
granted authority to petitioner to sell 
the Scottish heritage on certain terms, 
under a declaration that such sale 
should not operate conversion. Sc on 
condition that petitioner should con- 
sign the balance of the proceeds in the 
name of the acoount^t of ot. to 
abide the orders of the ot.. but refused, 
as unnecessary* the crave of the 
petition for authority to uplift the 
proceeds of the policies of assurance. — 
Arata V . OoGHiLL, [1921] S. O. 462 ; 
58 So. L. R. 395.— SCOT. 


PART I. SECT. 7. 

392 iii a. Whether enforceable in 

Saskatchewan — NecessUy for notice to 
interested parHes,}—-^. : whether the 
words ‘’British Ok” in Imperial 
Bkpcy. Act, 1014 (c. 59), 8. 122, Include 
a Canadiau Ot. exerotelug bkpcy. 
Jurisdiction. Sc whether the provisions 
ot said Act apply to Immovables in 
Canada. Even If said words Sc pro- 
visions do so apply, an application 
to the Saskatcfiiewan Ot. of K* B., 
by a trustee in bkpcy. appointed In 
England, for an order giving effect 
to an order made there under sect. 122 
will not be heard if due Sc proper notice 
of the application has not been given 
to all persons interested in the relief 
sought thereby . — Be Graham (Saek.), 
[1928] 4 D. L. R. 375 ; [1928] 8 

W. W. R. 8 ; 10 C. B R. 171.— CAN. 


892 ill b. .1— The words, In 

Bkpcy. Act, 1914, s. 122, ” every 
British Court elsewhere having Juris- 
diction in bkpcy,” include the Saskat- 


chewan Ct. of King’s Bench. &, there- 
fore, the English trustee is entitled 
to obtain therefrom an order in aid 
of an order made by the English Ot. 
under said sect . — Be Graham (No. 
[19291 3 D. L. R. 358 ; 1 W, W. R. 
309 ; 23 8. L. R. 297 ; 10 0. B. R. 
840.— CAN. 

892 lx. Whether enforceable in 

Irish Free State .] — Where a person, 
having real Sc personal eetate in the 
Irish Free State, was adjudloated a 
bkpt. in England, Sc the ot. having 
bkpcy. Jurisdiction in England ordered 
that a request for the assistance of the 
ot. having bkpoy. Jurisdiction In the 
Irish Free State be made, Sc the official 
receiver in bkix^. in England having 
applied to the High Court of Justice 
In the Irish Free State pursuant to such 
order for a declaration that the said 
property became vested in the official 
receiver as the trustee in the bkpcy, 
by virtue of the adiudioatlon : — Held : 
the official receiver was entitled to such 
order, 8c the bkpoy. ot. of the Irish Free 
State Sc its officers, including the 
official assignee, should act in aid of. 
Sc auxiliary to, the English bkp^. ot. — 
Be Bullbn, [1930] iTIl. 82, — IR. 

0. For ” Order of Canadian Pro^ 
vineial Court — Where good throughout 
Canada.** read ” Order of provincial 
court — (food ihrovyhout Union.” 


oi. NoreaurMof other provincial 

court — Subse^em motion to remedy 
omission .] — Where a motion was made 
without such request, the ot. granted a 
similar motion, made after eu<m request 
had been obtained, to remedy the 
omission. — Be Leqaoe Sc Lepinay, 
£1922) 8 W. W. B. 284 ; 70 X>. h. R, 
867.— CAN. 
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VoL IV.— Bankruptcy. OMea 


Part II. — Acts of Bankruptcy. 


401. Add* Annotation : — Consd* Be Debtors (No. 
886 of 1936), Petitioning Creditor v. Debtors, 
[1986] 1 AH B. R. 876. 

409. Add* Annotation : — Consd, lipton v. Bell, 
11924] 1 K, B. 701. 

410. Add* Annotation: — Consd. lipton v. Bell, 
[1924] 1 K. B. 701. 

421. Add* Annotation: — ^Rofd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

427, Add. Annotation : — Consd. Re Simms, [1930] 
2 Ch. 22. 

428. Add* Citatione : — etib nom. Be Phillips* 
Ew p. P wTTxiP fl, 69 L. J« Q. B. 604 ; 82 L. T. 
691 ; 44 Sol. Jo. 469 } 7 Mans. 277, D. C. 

434 a, J — An nnst^ped 

deed of arrangement, althou^ admissible m 
evidence to prove an act of bkpcy,, cannot, 
after it has ceased to be available an act 
of bkpcy., be put in evidence without a 
stamp where the fact that the deed is void 
for want of registration is relied upon by the 
trustee in a subsequent bkpcy. of the debtor 
to establish a title to the property comprised 
in the deed . — Re Shaw, Ex p. Official 
Receiver (1920), 90 L. J. K. B. 204 ; [1920] 
B. &> 0. R. 156. 


Sub-sect.. 2 (p. 62). 

Note. — 13 Eliz. c. 6 is now replaced by 
Law of Property Act, 1925 (c. 20), s. 172. 
Add* Annotation : — Consd. Be Debtors (No. 
830 of 1935), Petitioning Creditor v. Debtors, 
[1936] 1 All E. R. 875. 

Add. Citation : — 1 Sm. & G. 246, n, ; 65 
E, R. 106. 

.] — By indenture dated Feb. 21 


438. 


451. 

454a 


1921, made between bkpt., a retired produce 
broker, of the first part, & B., bis solr., of the 
second part, & S. of the third part, after 
reciting that a receiving order had been made 
against bkpt. on Oct. 7, 1920, & B. had 
lodged a proof for £470 9a. 2d. for moneys 
expended & advanced as bkpt.’s solr. up to 
the date of the receiving order, & that since 
that date B. had continued to act as bkpt.’s 
solr., & his bill of costs amounted to 
£217 10a. Id., & that B. had undertaken to 
pay to a baii certain moneys due to them 
by bkpt. on revising his securities, & that 
there was lodged on behalf of bkpt. the sum 
of £1,360 with the official receiver to enable 
him to discharge the provable debts in the 
bkpcy., debtor assigned to B, so much of 
the £1,850 as should be payable to bkpt. 
Sc £2,050 payable to bkpt. under a cert^n 
agreement. B. was to hold the sums assigned 
to him upon trust, in the first place to pay 


& discharge all moneys due, or thenceforth 
becoming due to himself for costs, advances 
or otherwise, & in the next place to i>ay Sc 
discharge certain alleged debts of bkpt. at 
X., Sc lastly to apply the balance for the 
benefit of 8. & her cliildren. On Feb. 8, 
1921, the above-mentioned receiving order 
was rescinded. At the date of the assign- 
ment bkpt. was living apart from his wife, 
to whom he had agreed to pay maintenance 
at the rate of £10 per week, Sc judgment had 
been recovered by H. for £68 6s. lid. for the 
board Sc lodging of bkpt. *8 wife. On Feb. 8, 
1921, a writ had been issued by bkpt.’s wife 
for arrears of maintenance due to her from 
bkpt. On Feb. 11, 1921, H. issued a bkpcy. 
notice in respect of her judgment Sc a petition 
was filed on Apr. 30, 1921. A receiving 
order was made on June 3, 1921, Sc debtor 
was adjudged bkpt. on June 20, 1921 : — 
Held : on the facts the assignment was 
executed with the intent to defeat Sc delay 
creditors. Sc was therefore fraudulent Sc void 
as an act of bkpcy. under 1914 Act, s. 1 (1) (5). 
— Be Prior, Ex p. Trustee. [1922] B. & 
C. R. 1, 0. A. 

468. Add. Annotations : — Expld. Be Predericke & 
Whitworth, Ex p. Hibbard, [1927] 1 Ch. 253. 
Refd. Be Debtors (No. 771 of 1926) (1926), 
43 T. L. R. 9. 

469. Add. Annotation: — Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

471. Add. Annotations : — Consd. Be Cohen, Ex p. 
Trustee, [1924] 2 Ch. 516 ; Re M. I. G. Trust, 
Ltd., [1933] Ch. 642. Refd. Re Moyle, 
Ex p. Trustee, [1924] B. Sc C. R. 22 ; Be Drage, 
Palmer Sc Roberts v. Knight (1920), 134 L. T. 
766 ; Peat r. Gresham Trust, Ltd., [1934] 
A. O. 262 ; Be Lyons, Ex p. Barclays Bank, 
Ltd. V. Trustee (1934), 152 L. T. 201. 

47111 . Defeat or delay of creditors necessary 

consequence of sale or charge.] — Be Simms, 
No. 696a, post 

479. Add. Annotation Herbert’s Trustee 

V. Higgins, [1926] Ch. 794. 

486. Add. Annotation : — Consd. Be Simms, [1930] 
2 Ch. 22. 

487. Add. Annotation: — Refd. Be Simms, [1030] 
2 Ch. 22. 

488. Add* Annotations Consd* Re Simms, [1930] 
2 Oh. 22. Refd. Be Prior, Ex p. Trustee, 
[1922] B. &0. B. 1. 

489. Add. Annotation : — Refd. Re Stanton, Hogg 
r. Maule (1927), 44 T. L. R. 118. 

491. Add. Annotation: — ^Refd. Be Simms, [1930] 
2 Ch. 22. 

501. Add Annotation Refd. Be Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 


PART H. SECT. 1. 

•f. Partner — Retirement more than 
six months before bankiruptcv — Debt in- 
curred 4uHrufj>artner8Mp.)r--H : such 

g artner ootud not bo Joined as a party 
% bkpoy. proceedings against the 
partnership.-— S tandard Coopxb* 
AOR Oo,rTl«2iJ 2 D. h* R. 70S; 4 
0. B. n* 

PART It SECT. 2, StlB-SECT. 1. 

442 m, ,1— An Insolvent debtws* 

dispodtlqn of his propel^ for the 
benefit his oreditms is not void under 


sect. 9 (7) of the Bkpcy. Act where it 
is not a conveyance or assignment, in 
the proper sense of the term, by wmoh 
the whole of his property is vested in 
a truflrt^e or trustees for the benefit 
of his creditors generally. — Biaok v. 
Bbliveau & Newton, 3 D. L. K. 
356 ; 2 W. W, B. 176 ; 88 Man. L. B. 
222 ; 10 0. B. B. 577.— CAN. 

42811 . Assignment by debtor 

urUhout — 

BocrniXIRR, 119321 2 D. L. B. 703. 
CAN. 

sg. Assionment where no assets- 


'■To 


procure stay of aotion^Ahuse of Bank- 
D. L. R. 381 ; 5 M. P. B. 395.— CAW. 

PART II. SECT. 2, SUB-SECT. 2. A. 

^7 I Transfer of pnypnriv 

1— An intent to defraud oreditora 

—CAN. 



CaaM 60»— 069a. English and Empibe 

602. AM. Annotation CoMd. Be Simms, [1930] 
2 Ch. 22. 

533. Add. Annotaiion : — Refd. Re Davies, Ex p 
Miles, [1921 ) 3 K. B. 628 

534. Add. Annotaiion Retd, Re Siioms, [1930] 

2 Ch, 22. 


Digest Supplement. 


Mav 9 a receiving order was made, & adjudi^* 
tion foUowed <^May 23. Upon a motion by 
the trustee for a declaration ^t tiw sale 
^eement of Jan. 0 

si (1) (6), * for ancillary relief.— New. 

fii f.h„ a^eement was a fraudulent transfer 


689. Add. Annotation: — Refd. Re Simma, [1930] 
2Ch.22. 

644. Add. Annotaiion : — Refd. Re Davies, Ex p. 
Miles, [1921] 3 K. B. 628. 

550. Add, Annotation: — Refd. Re Stanton, [1929] 

1 Ch. 180. 

662. Add, Annotation: — ^Refd. Re Simms, [1930j 

2 Ch. 22. 

655. Add. Annotation : — Refd. Re Simms, [1930] 2 
Ch. 22. 

658, Add. Annotation : — Refd. Re Simms, [1930] 

2 Ch. 22. 

667. Add. Annotation : — Consd. Re Simms, [1930] 

2 Ch. 22. 

680. Add. Ayinoiaiion : — Refd. Re Simms, [1930] 2 
Ch. 22. 

690. Citatioiia :-~-Rov “21 W. R. 422 ” read ”21 
W. B. 402.” 

696. Add. Annotations : — Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. Refd. Re vSimms, Ex p. 
Trustee v. William Simms, Ltd. & Oillett 
(1033), 176 L. T. Jo. 142. 

596a. In private company formed by debtor & 

his solicitor.] — The transfer by a debtor of 
substantially the whole of his property, 
whether by way of charge or by way of sale, 
constitutes an act of bkpcy., if the necessary 
consequence of the transfer will be to defeat 
or delay his creditors. The bkpt. was 
carrying on an increasing business as a 
builder, but was in need of further capital. 
He had creditors for some £28,000, k> in 
addition he owed B.’s bank about £6,600. 
In pursuance of an arrangement with L.^s 
bank, but without notice to any of the 
creditors, L.’s bank took over the bkpt.^s 
account from B.’s bank, paying olf to B.’s 
bank the overdraft of £6,500 ; & a few days 
later, on Jan. 9, 1929, a private limited co. 
was formed of which the bkpt. & his solr. 
were the only directors. There was a con- 
temporaneous agreement for sale to the co. 
of substantially the whole of the bkpt.’s 
assets for £17,000 to be satisfied by the issue 
to the bkpt. of 17,000 £1 shares, the co. 
undertaking to pay the bkpt.’s liabilities. 
On Jan. 14 the necessary assignments to 
the CO. were executed, & a debenture for 
£12,600 was sealed in favour of L.’s bank. 
On Jan. 17 the bkpt.’s overdraft on L.’s 
bank was paid off by a transfer from a new 
account emcned by L.’s bank in favour of 
the co. Upon the formation of the co. & 
the issue of the debenture becoming known, 
the bkpt.’s creditors began to press, & some 
of them were paid off in full. On Feb. 27, 
1929, the bkpt. committed an act of bkpcy. 
by failing to comply with a bkpcy. notice. 
On Mar. 8 a petition was presented, & on 


698. 


assets of the bkpt, — - — -- 
creditors, & as the trustee s title ^ 

to the act of bkpcy. & overrode that of the 
CO., the CO. must account to the 
such of the assets as had come to the hands 
of the CO. or of any person by the order or 
for the use of the co. The substitution in the 
place of a going business & substantial busi- 
ness assets of (a) sliares in a private co, 
which has taken over the debtor's assets 
& liabilities, & (6) a right of action by the 
debtor against the co. on its covenant to 
discharge his liabilities must necessarily 
have the result of delaying creditoi’S, & the 
substituted assets could not be treated as 
an equivalent which the creditors could 
reach as satisfactorily as the assets trans- 
ferred ; (2) 1914 Act, s. 45, protects only 
transactions which are bond fide ; &, as the 
knowledge of the bkpt. & his solr. of the facts 
which stamped it in law as a fraudulent 
transfer was the knowledge of the co., sect. 
46 afforded no defence, even although the 
parties might have thought the transfer to 
be in the best interest of the creditors. — Re 
Simms, [1930] 2 Oh. 22 ; 99 L. J. Ch. 235 ; 
46 T. L. R. 258 ; [1929] B. & 0. R. 129 ; 
sub nom. Re Simms, Ex p. Trustee, 143 
L. T. 326. 

Add. Annotations : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426; Re Simms, [1930] 2 Oh, 
22 . 


599. Add. Annotation : — Refd. Re Simms, [1930] 
2 Ch. 22. 

600. Add, Annotations: — As to (1) Refd. Re 
Gunsbourg, [1920] 2 K. B. 426. As to (2) 
Refd. Re Davies, Ex p. Miles, [1921] 3 K. B. 
628 ; Re Simms, [1930] 2 Oh. 22. 

601. Add. Annotation : — Refd. Re Simms, [1930] 
2 Ch. 22. 

669a. .] — Where a trader went to his 

neighbour & told him that he expected to be 
arrested, & while he remained there was 
informed that a sheriff’s officer was going 
towards his house, upon which he concealed 
himself in the back room & desired his 
neighboiu* to watch, & when told that the 
officer had gone past his house & had left 
the street, immediately returned home ; — 
Held : this was an act of bkpcy. of ” otherwise 
absenting himself to the intent to delay 
creditors ” although it appeared not only 
that no creditor was delayed, but that none 
could possibly be delayed. — Ohenoweth v. 
Hay (1813), 1 M. AS. 670 ; 2 Rose, 137 ; 106 
E. R. 252. 

Annotations : — Oonsd. Gimmlngham v. Lainjr (1816), 2 
Marsh. 236. Befd. Toleman v. Jones (1824), 9 Moore, 
O. P. 24 ; Roach v. Great Western Ry. Oo. (1840), 1 Q. B. 


PART II. SECT, 2, SUB-SECT. 8. 

q I. ,] — xn a Judgment by default 

recovered against a husband « wife it 
was declared pltf. should be entitled to 
recover again^ def ta. jointly & severally 
the sums therein specified ; but it 
was ordered that execution be limited 
to the free separate property of the 


wife. Notwithstanding the precise 
& restricted terms of the judgment, a 
prcscipe was lodged for a writ of sale 
directed against the real & personal 
property of both defts. The writ of 
sale followed the language of the 
prmcipe ,& a return of tmlla bona was 
later made against both defts. On a 

6 


petition to have the husband adjudi- 
oated bkpt. upon the ground of his 
having committed an available act 
of bkpcy. within Bkpcy. Act, 1908, 
8. 26 0) ; — Held : the writ of sale & 
the return thereto were irregular & 
ineffectual as against the husband, the 
ot. had no power in the present pro* 



768. AM, Annotation: — Refd. Ee Gxinsbourg 
[1920] 2 K. B. 426. 

778. AM, Annotation : — ^Refd. Bracia Czoczo- 
wiozka V, Markus, Bracia Ozeczowiczka v. 
Loy. [1936] 1 AU E. B. 944. 

779. AM, Annotation : — Dlstd. Re Fredericke & 
Whitworth, Ex p. Hibbard, [1927] 1 Oh. 253. 

787. Add. Annotation : — Consd. Re A Bankruptcy 
Notice, [1924] 2 Oh. 76. 

788. AM. Annotation : — Consd. Re Debtor, [1929] 

I Oh. 170. 

797a. Creditor who has assented to deed of arrange- 
ment — Deed void lor want ol registration.] — 
On J une 1 1 , 1 92 1 , applt.co. recovered judgment 
against debtor for a certain sum & costs. 
On Apr. 18, 1922, debtor executed a document 
in the form of a memorandum of agreement 
by which he assigned his property to trustees 
for the benefit of his creditors. The agree- 
ment provided {inter alia) that it should not 
'be registered either as a composition or deed 
of arrangement or otherwise & contained a 
schedule of creditors & their debts. At the 
date of the agreement there were five bkpcy. 
petitions pending against debtor by creditors 
other than applt. co. As a result of negotia- 
tions between debtor & the five creditors & 
in consideration of his entering into the agree- 
ment of Apr. 18, 1922, the five creditors 
agreed to the dismissal of their petitions^ & 
signed letters dated Apr. 17, 1922, which 
were all in the same form, & contained a 
statement that it was understood that it 
was not intended to register the agreement 
as a deed of arrangement, by which they 
respectively agreed that so long as debtor 
complied with the terms of the agreement of 
Apr. 18, 1922, they would not bring any 
action against him in respect of their 
scheduled debts or attempt to set aside the 
agreement. On July 18, 1922, applt. co. 
signed a letter of assent in the same terms, 
which was also dated Apr. 17, 1922, & agreed 
to hand it over to debtor on receiving from 
him a promissory note or bill of exchange 
of a third party for £300. This condition 
debtor performed. The letter was not, how- 
ever, handed over to debtor owing to the 
refusal by him to pay to applt. co. an agreed 
sum for costs, a term which the ct. held 
formed no part of the original bargain. 
Applt. co. subsequently issued a bkpcy. 
notice against debtor founded on its judgment 
debt. The registrar set the bkpcy. notice 
aside on the ground that applt. co. was bound 
by the agreement contained in the letter 
signed by it. On appeal: — Held: (1) the 
agreement of Apr. 18, 1922, being a deed of 
arrangement, was void for want of registra- 
tion under 1914 (Deeds) Act, & the letter of 
assent, being an assent to a void instrument, 
was also itself void ; (2) as debtor & all the 
creditors who assented to the agreement 
knew from the terms of the instrument itself 


ceediugs to amend the Judgment as 
entered, & no act of bkpcy. had boon 
estabUehed as against the husband upon 
which an order of adjudication could 
properly be made . — Be Green, A 
Debtor, ll928] N. Z. L. R. 631. — 
N.Z. 

PART II. SECT, 2. SUB-SECT. 10.— 
A. (c). 

797»l. Oreditfjr who has asaenied to 
deed of arrangemeint — Deed void.\ — A 
debtor being Insolvent to the know- 


ledge of his creditors agreed with them 
to assto all his property to an attorney, 
to realise upon & distribute the pro- 
ceeds. In it the creditors undertook 
net *to Institute any ct. proceed- 
ings against the debtor. One creditor 
becoming dissatlsfled with the arrange- 
ment presented a petition in j7“ 

Held : the debtor being Insolvent, tne 
aealgument was auU & void 
Bkpoy. Act, B. S. 0., 1927, s. 9 0).& 
the petitioning creditor w^ 
estopped under the agreement from 
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dc from the statement contained in tha lett^ 
signed by them that the a^ement was void, 
dc there was no representation that the agree- 
ment was valid, there was no question of 
estoppel, & applt. co. was not estopped from 
issuing the bkpcy. notice . — Re A 
TitJPTcy Notice, [1924] 2 Ch. 76 5 93 L. J. Ob. 
497 ; 68 Sol. Jo. 458 ; [1924] B. & 0. B. 188 ; 
8uh nom. Re A BANiaiuPTCY Notice (No. 62 
OP 1924), Ex p, Pehtioning Orbditobs v. 
Debtor, 131 L. T. 307, 0. A. 

Annotation:— As to (2) Consd. Huddorsflold Fine Worsteds 
V, Todd (1925), 42 T, L. R. 52. 

Compare Nos. 8778a, 8782d, post, & original 
volume, p. 160, No. 1498. 

800. Add. Annotation Folld. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 

800a. Change In Judgment creditor — Judgment 
obtained by firm — No leave to Issue execu- 
tion.] — Where a firm consisting of several 
members has recovered in the firm name 
judgment against a debtor, the fact that a 
member has since retired from the firm does 
not render it necessary that the firm should 
obtain leave of the ct. under B. S. C., Ord. 42, 
r. 23, in order that a bkpcy. notice may be 
issued in the name of the firm, & a bkpcy. 
petition presented in that name. — Re Hill, 
Ex p. Holt & Co , [1921] 2 K. B. 831 ; 9() 
L. J. K. B. 734 ; 125 L. T. 736 ; [1921] 
B. & C. B. 12. 

g04a, — Notice not good against partners 

not served.] — Re Debtors (No. 807 op 
1922), Ex p. Debtor, No. 887a, post, 

805, Add. Annotation : — Apld. Re Debtor (No. 24 
of 1935), [1936] Ch. 292. 

806. Add. Annotation ;--Apprvd. Re Debtor (No. 
24 of 1935), [1936] Ch. 292. 

811. Add. Annotaiion : — Consd. Re Debtor (1920), 
90 L. J. K. B. 613. 

828. Add. Annotation : — Expld, Re A Debtor, 
[1929] 2 Ch. 146. ^ 

830. Add. Annotation Apld. Re A Debtor, 
[1929] 2 Oh. 146. 

g30a. .] — Where a bkpcy. notice was issued 

against the co-resp. in a divorce suit for 
failure to comply with an order, made before 
decree absolute, requiring him to pay the 
costs of the petitioner to the latter’s solrs., 
for lodgment of the money in ct. : — Held : 
the bkpcy. notice was bad & the receiving 
order made thereon ought to be discharged 
because (1) it was not issued in the name of 
petitioner, the real creditor, but in that 
of his solrs. ; (2) the decree not having been 
made absolute at the date of the order, the 
incidence of the costs was still open to 
revision, & the creditor, therefore, bad not 
obtained a “ final ” judgment or ordei* within 
1914 Act, 8. 1 (1 ) ( 9 ).—lte A Debtor (No. 76 
OF 1929), ri929] 2 Ch. 146 ; 98 L. J. Ch. 3.34 ; 
141 L. T. 260 ; 45 T. L. K. 40,3 ; 73 Sol. Jo. 
299 ; [1929] B. & C. B. 48, C. A. 

AnrwUdion :—Ja to (1) Consd. Mmob v. Mason &. Cottrell 
(1933), 49 T. L. II. 458. 

R Bhow'N', 

fmira'R 45T: 3 D. L. K. 305.- 
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Held : the objection^ vras 
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anHtainablo "roaii ‘ ■H«w7’the obje^ 

tion waa uot austalnable. 

sff, Cosia of unawceatiful er^c^nion 

iwuLlid-V-Itt Eva. [19271 N. Z. L. B. 
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851a. Judgment including excessive Interest within 
Moneylenders Act, 1927 (c. 21).] — The pro- 
visions of Moneylenders Act, 1927 (c. 21), 
s. 9, do not prevent a moneylender who has 
obtained judgment for a debt which includes 
interest at a rate exceeding 5 per cent, per 
annum from serving a.bkpcy. notice upon the 
debtor requiring payment of the judgment 
debt. 

A moneylender presented a bkpcy. petition 
against his debtor upon which a receiving 
order was made, though the act of bkpcy. 
relied upon in the petition was non-com- 
pliance with a bkpcy. notice requiring the 
judgment debtor to pay the judgment debt, 
which in fact included interest at a rate 
amounting to 270 per cent, per annum : — 
Held : the receiving order was rightly made. 

A Dkbtoe (247 of 1930), [1930] 2 Ch. 
239; 99 L. J. Oh. 366; 143 L. T. 292; 
mb nom. Debtor v. Petitioning Creditors, 
[1929] B. & 0. R. 184, C. A. 

857. Add. Annotation : — Retd. 2^ L. A. & B. F. M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Oh. 258. 

866. Add. Annotation : — Consd. Be A Debtor, 
Ex p. Debtor (1922), 92 L. J. Ch. 410. 

870, Add. Annotation: — Refd. Be A Debtor, [1929] 
2 Ch. 146. 

871. Add. Annotation : — ^Reld. Lyons v. Collins, 
[1936] 3 All E. R. 788. 

875. Add. Citation : — 16 Mans. 304. 

Add. Annotation : — Consd. Be A Debtor, 
Ex p. Debtor (1922), 92 L. J. Oh. 410. 

876a, Judgment to pay orecUtor — Notice to 

pay registrar of county court,] — (1) Where a 
county ct. judgment in form or effect directs 
payment to be made to the creditor the bkpcy. 
notice founded on it properly requires pay- 
ment to be made to the creditor ii^tead of to 
the registrar. 

(2) The Practice Regulation of Feb. 18, 
1890, which requires every notice of motion 
by way of appeal from a county ct. to state 
the grounds of the appeal, does not preclude 
an applt. from rel:^g upon a point not taken 
in the ct. below, if the ct. thinks fit to give 
leave to raise the new point. — Be A Debtor 
(No, 16 OP 1922), Ex p. The Debtor (1922), 
92 L. J. Ch. 410 ; [1022] B. & C. R. 204, D. C. 

887a. — Partner— Not at principal place of 
business.] — Where a judgment has been re- 
covered against a firm, & a bkpcy, notice 
following the judgment has been served on 
one member of the firm, but not at the 
principal place of business of the firm, & a 
petition presented against the firaa, a receiving 
order cannot be made against the firm other 
than the partner who was not served. — Be 
Debtors (No. 807 op 1922), Ex p. Debtor 
(1922), 92 L. J. Ch. 120 ; [1922] B. & 0. R. 
119, 0. A. 

887b. .] — ^Where judgment for a 

debt has been recovered against a firm A; a 
bkpcy.. notice in the usual form & following 
the judgment has been served on one of the 
partners only at a place other than the 
principal place of business of the firm & has 
not been complied with, a receiving order can 
properly be made against that partner on 


the judgment creditor’s petition. — Me 
Debtor (No. 24 of 1936), [1986] Ch. 292 ; 
106 L, J. Oh. 364 ; 164 L. T. 234 ; 80 Sol. 
Jo. 64 ; [1936-7] B. & O. R. 93, C. A. 

When Justified.] — The debtor, an 

aviator, against whom the creditors had 
obtained judgment for a debt, throe days 
later left England on a flight to AustraRa 
& back. The creditors thereupon obtained 
from a registrar in bkpcy. an order for sub- 
stituted service of a bkpcy. notice on the 
debtor by registered letter addressed to him 
at his pl^e of business in London & also to 
him care of his solrs. The bkpcy. notice 
required compliance with its provisions 
within seven days : — Held : (1) the case was 
not one in which an order for substituted 
service ought to have been made, as it was 
improbable in the circumstances that the 
service of the notice would come to the know- 
ledge of the debtor within the time limited 
by the notice for compliance with its require- 
ments ; (2) the debtor’s solrs. were not 

sufficient agents for receiving the notice, as 
it was for the debtor himself & not his solrs. 
to decide within the seven days whether he 
would pay the debt. — Re Judgment Debtor 
(No. 1539 OP 19.36), [1937] Ch. 137; 106 
L. J. Oh. 183 ; [1936-7] B. & C. R. 135 ; 
sub nom. Be Judgment Debtor (No. 1639 
OF 1936), Judgment Debtor v. Judgment 
Creditob, [1936] 3 All E. R. 767 ; 166 L. T. 
16 ; 63 T. L. R. 144 ; 80 Sol. Jo. 1035, C. A. 

AnnotatUm : — Consd. Tie De Cospedos, Debtor v. Petitioning 
Creditor & Official Receiver, 11037] 2 All E. K. 672. 

889b. ».] — The debtor, an alien who had 

become domiciled in Er^land, had purchased 
the lease of a house in London which he 
assigned to his mother in 1928. The debtor 
lived in the house A paid the rates. In 
Apr. 1936, the debtor took up a permanent 
residence in France, but visited England from 
time to time on business. A bkpcy. notice 
was issued against him on Aug. 24, 1936, 
& an order for substituted service of this 
notice was made on Aug. 27, 1936. The 
affidavit in support of the application for 
substituted service stated that on Aug. 24 
a clerk to the solrs. for the petitioning 
creditor, having been informed that the 
debtor’s solrs. could not facilitate service of 
the bkpcy. notice, had attended at the house 
above mentioned to serve the debtor, but 
had been unable to obtain a reply; that a 
registered letter addressed to the debtor at 
the same house had been sent on the same 
day ; & that the clerk had attended at the 
hoxise agaiu on Aug. 27 & had been unable 
to obtain a reply. The affidavit did not state 
that the debtor was not within the juris- 
diction, nor that service by post would not 
reach him, nor that there Was any reason to 
think that the house mentioned was the place 
at which the debtor would be found i^Held : 
the affidavit was not one on which an order 
for substituted service ought properly to have 
been made. — Be De Oespbdes, Debtor v. 

PETmONlNG CtoDITOR & OFFICIAL RECEIVE, 

[1937] 2 AU B. R. 672 ; 166 L. T. 471, 0. A, 
898* Add. AnnoiaUon Consd. Be Debtor, Ex p. 
Debtor, [1918-19] B. & 0. B. 221. 


the ct. would sscmme was a proper 
l^nnd for the adludloatlon . — Be 
GobuxM, [19243 2 L. E. 45.— IE. 
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«h. Time of eerfHoe-’-’Servioe o%d of 
HmeA — A debtor eummona wa# per- 


f«erred on hkpt. two day« too 

HeW ; the oonditlon of hkpoy* 
pctor U> the Sling of a petition neoee- 
saclly involved an aet of bkpoy* wl^ksh 
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910. .4^ Annoiaiikm : — ^Reld* Fa/tqiiharson 
Fe^oi A»s«J^oe Co*, [1937] 3 ^ E. K. 124. 
923a. Issua of sdoond ndtloe by sume oraditor.l 
— Creditors liaving obtained judgment issuea 
a bkpcy. laotice for £945 ^ served it on 
debtcwps. debtors paid a sum of £100, in- 
cluding £5 for costs, nine days later, but in 
the belief that the notice womd be disputed 
the creditors issued & served a fresh bMoy. 
notice about two months later for £867, &, 
that notice not having been complied with 
within seven da^s, a petition based on the 
fresh bkpcy, notice was presented & served* 
Debtors gave notice of an application to set 
aside service of the petition, but the registrar 
refused to do so, & made a receiving order 
on the fresh bkpcy. notice: — Meld: U) 
debtors cohld not refuse to comply with the 
fresh bkpcy. notice on the ground that as the 
previous notice had resulted in an act of 
bkpcy. this had put it out of the power of 
debtors to make any payment in compliance 
with the fresh notice or otherwise deal with 


their property ; (2) if they did make a pay- 
ment in compliance with the fresh notice it 
might be that if a trustee were appointed! 
under the previous bkpcy. notice the payment 
might be set aside, the money made avail- 
able for the general body of creditors . — Re 
Debtors (No* 771 of 1926) (1926), 43 
T. L. K. 9 ; 70 Sol. Jo. 1089 ; svb nom. Re 
Prbdericke A: Whitworth, Ex p. Hibbard, 
[1927] 1 Ch. 253; 96 L. J* Ch. 70; 130 L. T. 
268 ; [1026] B. & C. R. 156, C. A. 


929. Add, Annotation : — Held. Bracia Czeozo- 
wiczka V. Markus, Bracia Ozeczowiczka v, Loy, 
[1936] 1 AU E. R. 944. 

929a. Onus of proof.] — (1) Before the 

war, the creditors, a Polish firm, sold to the 
debtors, an Austrian firm, trading in East 
Africa, certain cotton goods. The period of 
credit had not expired on the outbreak of the 
war ; but the debtors being enemy nationals 
were int/emed & their African business & 
property was lost to them. After the war 
they had a claim against the Gorman Govt,, 
but had then become nationals of Czecho- 
slovakia. In 1924 the debtors returned to 
East Africa, So in the same year the creditors 
sued them in Vienna & obtained judgment 
against them. In 1926 the debtors obtained 
an award from the Mixed German Czecho- 
slovak Arbitral Tribunal against the German 
State for a large sum So in the same year the 
creditors obtained an attachment on the 
** alleged debtors* claim against the Reich 
Settling Office.** In 1932 the creditors 
obtain^ judgment for their debt in Kenya 
So in 1933 they caused the debtors to be served 
with two bkpcy. notices. The bkpcy. law in 
Kenya on this point is the same as m England 
imder 1914 Act, The debtors sought to have 
the orders set aside on the ground that by 
attaching the award in Germany the creditors 
had prevented them satisfying the Judgment : 
— Meld : the onus was on the debtors to prove 
affirmatively that the claim in respect of 
Which the btecy. notice was issued could So 
would have been paid but for some act or 
omission of the creditor So they had entirely 
failed to prove any such case. 


(2) It was contended that the attach- 
ment orders in Berlin were a form of execu- 
tion & it was, therefore, improper to issue the 
bkpcy. notices : — Meld : the attachment 
orders were not a form of execution So could 
not be an execution upon the Kenya decree 
obtained after the orders. The attachment 
orders ha^7mg proved abortive, were not a 
bar to the issue of the notices. 

(3) In Kenya the procedure in execution 
follows the Indian Code, So arrest So imprison- 
ment is the normal form of execution. There 
being some evidence of means & that the 
debtors had refused to pay some part of the 
debt when they had the means to pay, a 
receiving order was made in lieu of com- 
mittal — Held : the order was rightly made 
as the English decisions under the Debtors 
Act, 1869, did not apply. — Bracia Czbczo- 
wiozKA V, Markus, Bracia Czeczowiczka v, 
Loy, [1036] 1 All E. R. 944 ; 80 Sol. Jo. 508, P. C. 

929b. Foreign attachment order.] — 

Bracia Czbczowiczka v. Marcus, Bracia 
Ozeczowiczka v. Loy, No. 929a, ante. 

988. Add, Annotations : — Refd. Re Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 9; Be 
Fredericke So Whitworth, Ex p, Hibbard, 
[1927] 1 Ch. 253 ; Be Bankruptcy Notice 
(No. 171 of 1934), [1934] Oh. 431. 


940a. Claim in Chancery for declaration of charge*] 

— In a pending action in the Chancery Div. 
a debtor claimed a declaration that he was 
entitled to a charge on the proceeds of certain 
property in the hands of trustees in priority 
to the creditor. In a subsequent action in 
the K. B. D. brought by the creditor against 
the debtor in respect of a different transaction 
the creditor obtained judgment in respect of 
which he issued a bkpcy. notice. On an 
application by the debtor under sect. 1 (1) ((/), 
of 1914 Act, to have the bkpcy. notice set 
aside : — Held : the claim in the Chancery 
action was not a “ counterclaim, set-off or 
cross-demand *’ within the sub-sect., So was 
not therefore a ground for setting aside the 
bkpcy. notice . — Re Bankruptcy Notice (No. 
171 OP 1934), [1934] Ch. 431 ; 103 L. J. Ch. 
263 ; 78 Sol. Jo. 297 ; [1034] B. &; C. R. 43 ; 
8nb nom. Be Judgment Debtor (No. 171 of 
1934), 161 L. T. 107 ; 60 T. L. R. 333, C. A. 


940b. Affidavit filed by debtor — Day fixed for 
hearing — Form of order.] — Rule 140, sub-r. 2, 
provides that there shall be endorsed on 
every bkpcy. notice an intimation to the 
debtor that if he has a counterclaim, set-off, 
or cross demand which equals or exceeds the 
amount of the judgment debt, So which he 
could not have set up in the action in which 
the judgment or order was obtained, he must 
within the time specified in the notice file 
an affidavit to that effect with the Registrar. 
Rule 141 provides that the filing of “ such 
affidavit ** shall operate as an application 
to set aside the bkpcy. notice So then states 
the procedure t6 be followed. 

On May 26, 1934, judgment creditors for 
£2,727 issued a bkpcy. notice ! 

judgment debtor. On May 31 the debtor 
filed an affidavit in which he alleged that he 
had a cross demand for two sums amountmg 
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together to £1,600. The Hegistrar marked 
the application “ Fix a day — ^Motion — ^No 
Stay,*^ appointed June 28 for the hearing. 
A stay having been refused, the act of bkpcy. 
became complete on June 4, & on June 6 
the judgment creditors presented a bkpcy. 
etition founded on that act of bkpcy. On 
une 21 the debtor’s application was dis- 
missed & on Juno 28 a receiving order was 
made. On appeal by the debtor : — Held : 
receiving order was properly made ; there 
had been no compliance by the debtor with 
r. 140, as the affidavit on the face of it showed 
that the cross demand did not equal or exceed 
the amount of the judgment debt, & there- 
fore the procedure provided by r. 141 for 
dealing with a bkpcy. notice did not come 
into operation, & the case must be treated 
as if no affidavit under r. 140 had in fact been 
filed. Also, the Registrar, if he thought, as 
he appeared to have done, that the aSidavit 
did not satisfy r. 140, ought to have marked 
the application “ Affidavit not sufficient — No 
case raised ” & not to have taken seisin of 
the matter. — Re Debtor, Ex p. Debtor 
(No. 523 OF 1934), [1935] Ch. 347 ; 104 

L. J. Oh. 217; 162 L. T. 297; [1934-6] 
B. & C. R. 189, 0. A. 

942. Add, Annotation : — Consd. Re A Debtor, 
[1929] 1 Oh. 362. 

953. Add. AnnoicUion : — Consd. Re A Debtor, 
[1929] 1 Ch. 362. 

954. Add. Annotation : — Retd. Re A Debtor, 
[1929] 1 Ch. 362. 

957. Add. Annotation : — Consd. Re A Debtor, 
[1929] 1 Ch. 362. 

957a. Statement to agent of creditors of Insolvency 


In foreign country.] — debtor informed a 
jperson acting for some creditors in England 
(a) that he owed debts to a very much larger 
amount in Switzerland ; (b) that bkpcy. 

proceedings had been initiated against him 
there ; (e) that he intended to offer his Swiss 
creditors £1,000, which was all the money he 
had ; (d) that if the Swiss creditors accepted 
that, he intended to offer his BngUsh creditors 
6s. in the £1, payment to be spread over a 
number of years. The creditors proceeded 
against the debtor, alleging that he had com- 
mitted an act of bkpcy, under 1914 Act, 
s. 1 (1) (h). A receiving order having been 
made, the debtor appealed : — Held : (1) the 
statements made by the debtor were not a 
mere discussion of his affairs, but a “ notice 
to his creditors that he had suspended or was 
about to suspend payment within the sect. ; 
(2) the debtor being in England, th^ro being 
creditors in England, & the jurisdiction here 
being undoubted, it was not necessary to 
suspend the making of a receiving order here. 
The Swiss proceedings could be considered 
from time to time, & a stay in the proceedings 
here ordered, if advisable. — Re A Debtor (No, 
737 OP 1928), [1929] 1 Ch. 362 ; 98 L. J. Oh. 38 ; 
140 L. T. 266 ; [1928] B. & C. R. 130, 0. A. 

959. Add. Annotation : — Consd. & Apld. Re A 
Debtor, [1929] 1 Oh. 362. 

963. Add. Annotations : — Reid. Re Debtor (No. 3 
of 1926) (1926), 136 L. T. 689 ; Re A Debtor, 
[1927] 1 Oh. 97. 

971. Add. Annotation Expld. Re A Debtor, [1929] 
I Ch. 362. 

972. Add. Annotation : — Refd, JBe A Debtor, [1929] 
1 Oh. 362. 


PART IL SECT. 2, SUB-SECT. 11.— A. 

St. Whether "binding on partner . \ — A 
partner grave notice of suHpenslon of 
pavmeut to his Aim’s creditors 
Held : the notice did not affect another 
alleg-ed partner who had neither ex- 
pressly nor impliedly authorised this 
notice.— ABDUJ.S ATTAR w. V. E. A. R. M. 
Chetttar Firm (3U32), I. L. R. 10 
Ran. 215.— IND. 


PART U. SECT. 2, SUB-SECT. ll.~B. 

8W. Statement of inability to pay 
debts .] — Notice of suspension of pay- 
ment of debts must be a spooifle & 
deliberate act on the part of the debtor, 
& the BUBpenslon, actual or intimated, 
must apply to all the creditors. It 
18 something different from a notice of 
inability to pay his debta.—M. S. M. M. 
Ohtsttyar Firm v. P. Moodahar 
(1032), I. h. R. 11 Ran. 96.— IND. 

PART II. SECT. 2. SUB-SECT. 12. 

sj. Defaults .] — Defaults more than 
six months before presentation of a 
bkpcy, petition followed by demands 
for payment are not per se an act of 
bkpcy., but when further defaults take 
place within six months of the petition 
the whole form one continuing act of 
bkpcy.— Re RaiTBLAT. [19251 3D. L. R. 
446 : 6 C. B. R. 766 ; affg.. [1926] 2 
D. L. R. 1219 ; S 0. B. R. tI*.— CAN. 

•k. Failure to meet series of promis- 
sory notes.] — Held: an act of bkpcy. — 


He Fox, Lesitsb v. Porter, [1925] 1 
D. L. R. 198 ; 6 C. B. R. 328.— CAN. 

si. Failure to meet liabilities as they 
become due .] — The words “ ceases to 
meet his liabilities as they become 
due ” do not mean that when in any 
single ca^io debtor makes default in 
payment of a debt as & when due he 
commits an act of bkpcy., but a failure 

to meet his liabilities as they become 
due ** in some wider sense . — Re 
Canadian Oar Co., Ex p. Trustee, 
[1924] 1 D. L. R. 617 : 53 O. L. R. 
606 ; 4 0. B. R. 185.— CAN. 


sm. .] — ^Whore there were re- 

peated defaults by a debtor In fulAJIing 
promises to pay made within three 
months preceding a petition in bank- 
ruptcy : Held : an order adjudging 
the debtor a bkpt., on the ground that 
It hfld ceased to meet Its liabilities 
generally as they became due, should 
be affirmed . — Re Sheli.bkook Store, 
Ltd.. [19311 2 W, W. R, 616.— CAN. 


■n. .1 — The words ** ceases to 

meet his liabilitlos as they become 
duo *’ do not include a continuing 
default, — Brown v. Keixy-Dough,a8 
& Co., [1928] 1 W. W. R. 1340 ; [1923] 
2 D. L. R. 738 ; 32 B. C. R. 143.— CAN. 


»o. Mere insolvency -] — Insolvency In 
Itself, without an aomlsslon of In- 
solvency, is not a ground for the Aling 
of a petition to adjudge a debtor a 
bkpt. ; it must appear that he has 


committed an act of bkptcy. — Re 
Kbonson, [1931] 3 W. W. R. 22.— CAN. 

sf. Failure to meet debts,] — A debtor’s 
failure to meet his liabilities as they 
become due is an act of bkpcy. — Re 
Marcus, [1936] 3 D. L. R. 42; 10 
M. P. B. 357 ; 6 F. L. J. (Can.) 63.— 
CAN, 

sh. Receiving order in lieu of com- 
mittal — Kenya.] — In Kenya the pro- 
cedure in execution follows the Indian 
Code, arrest & imprisonment is the 
normal form of execution. There being 
some evidence of means & that the 
debtors had refused to pay some part 
of the debt when they had the means 
to pay, a receiving order was made in 
lieu of oommittal : — Held : the order 
was rightly made as the English 
decisions under Debtors Act, 1 869 
( 0 . 62), did not apply. — Braoia 

CzEozowiczKA V. Markus, Braoia 
CZECZOWIOZKA V. LoT, [1936] 1 All 
E. R. 944; 80 Sol. Jo. 508, P. C.— 
KENYA. 


PART n. SECT. 4. 

Dj i, jVof statement showing 

insolvency prepared by creditors* agent.] 
— Re Tenenbein, Re Banbxiuptoy 
Act (ManO, [1927] 4 D. L. R. 270 ; 
[1927] 2 W, W. B. 874— CAN. 

m ii. .J—Re Shiri:ey (N. B.), 

{1927)2 D.L.R.969; 8 O. B. B. 236 ; 
am-, 11928] 1 D. L. R. 350 ; 8 C. B. R. 
612.— CAN. 
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VoL IV.— Baokraptoy. Cases 99<^— 1077a. 


Part III- 

997a, Proceedings by public officer or agent— . 

Necessity for affidavit of authority.] — Where 
a bkpcy. petition presented by a co. under 
Bkpcy. Act, 1883 (c. 52), s. 148, was not 
accompanied by the affidavit required by 
r. 268 of the Bkpcy. Buies, 1886, stating that 
the person presenting the petition was the 
authorised public officer or agent of such 
CO. : — Held : the petition was rightly refused. 
— jKc Cbipps, Boss & Co., Ex p. Boss (1888), 
08 reported in 5 Morr, 226. 

1007a. ,1 — He Aybb, Ex p. Potts 

(1840), 10 L. J. Bey. 26. 

1016a. Exercising powers under Law of 

Distress Amendment Act, 1908 (c. 63).] — A 
landlord obtained judgment against his 
tenant for £204 in respect of rent & fire 
insurance, & served on him a bkpcy. notice. 
The notice was not complied with, & a 
petition for a receiving order was presented. 
While the petition was pending, the landlord, 
as the premises were sublet, served on the 
subtenants a notice, under sect. 6 of the above 
Act, to pay their rents directly to him, &: 
from one subtenant he received £62, the 
debt being thus reduced by that amoimt. 

A receiving order was afterwards made : — 
Held : as the claim still amounted to more 
than £50 the landlord had not, by exercising 
his powers under the above Act, precluded 
himself from proceeding under the bkpcy. 
notice in the normal way. — Re A Debtor 
(No. 649 of 1928), [1929] 1 Ch. 170 ; 98 L. J. 
Oh, 35 ; 140 L. T. 165 , 45 T. L. B. 10 ; 72 
Sol. Jo. 727 ; [1928] B. & 0. B. 125, 0. A. 

1019a. Solicitor — Petition based on order for pay- 
ment of costs to client .] — Re A Debtor (No. 
76 of 1929), No. 830a, ante* 

1025. After this case add, ** See S. 0. J. (Consolida- 
tion) Act, 1926 (c. 49), ss. 86-43.” 

1043. Add, Annotation : — Refd. Re L, A. & 
B. F. M., Official Beceiver v. The Debtors 
(1920), 95 L. J. Ch. 258. 

1045. Add, Annotation : — Refd. Hay v. Carter, 
[1935] Ch. 397. 

WUUOJl WJUOkWAV VUtlU'MW.j A, I 


-Petition. 

employed L. as his agent to negotiate a 
loan for him with a money-lender, B., a 
money-lender, lent A. £60 on his promissory 
note for £100, & without the knowledge or 
consent of A. paid L. a commission. B. re- 
covered jud^ent against A. for the amount 
of the promissory note in default of appear- 
ance, & issued a bkpcy. notice based on the 
judgment, & A. having failed to comply with 
the bkpcy. notice, B. presented a bkpcy, 
petition against him. On the hearing of the 
petition before the registrar it appeared for 
the first time that a commission had been 
paid by B, to L. : — Held : the act of bkpcy. 
was founded on a contract which was void- 
able by A., <fe the ct. ought not, within 1914 
Act, s. 6 (3), to be satisfied with the proof 
of B.’s debt, & the receiving order must be 
rescinded. — Re A Debtor (No. 229 of 1927), 
[1927] 2 Ch. 367 ; 96 L. J. Ch. 381 ; 137 L.T, 
607 ; [1927] B. & C. R. 127, C. A. 

1048. Add, Annotation: — As to (1) Refd. Hum 
phory w. Wilson (1929), 141 L. T. 409. 

1050. Add, Annotation : — FoUd. Re Debtors, [1927] 
1 Ch. 19. 

1051a. .] — A debt to be a good petitioning 

creditor’s debt must be a liquidated sum, pay- 
able either immediately or at some certain 
future time at the date of the act of bkpcy. 
It is not sufficient that the debt should have 
become a liquidated sum in the interval 
between the act of bkpcy. & the presentation 
of the petition. — Re Debtors (No. 669 of 
1926), [1927] 1 Ch. 19; 96 L. J. Ch. 33; 136 
L. T. 182, C. A. 

1065. Add. Annotation : — Consd. Re Debtors, 
[1927] 1 Ch. 19. 

1066. Add. Annotation : — Refd, Re Debtors, [1927] 
1 Ch. 19. 

1067. Add, Annotation : — Apid. Re Debtor, Ex p. 
Lawrence, [1928] Ch. 665. 

1077a, Tender before bankrupty notice —Whether 
creditor bound to accept.] — On Jan. 3, 1928, 
a creditor obtained judgment for £47, in 
respect of two overdue instalments of a debt, 
leaving the remaining £23 instalment, which 


PART HI. SECT. 1, SUB-SECT. 1.— A. 

b i. .)— There Is no power 

In an agent, acting under general power 
of attorney, to present an Insolvency 
petition on behalf of his principal, 
unless the power exi>rea8ly authorises 
such act . — Re Osman (1919), 40 

N. L. R. 17.— S. AF, 


b U. S.P. Ex p. Garbutt (1925), 46 
N. h. R. 57.— S. AF. 


991 ii. Unlicensed company .] — 

Extra Provincial Oorpns. Act cannot 
& is not intended to cmeot the Tight of 
an tmlioensod foreign corpn. to inratute 
proceedings under Bkpcy. Act. — R. 
Booikty SBaRT Oo., [1932] 1 D. L. R. 
561 ; 0. R. 104.— CAN. 

998 ii. No evidence when debt 

accrued^MoHon unopposed.) — Held : 
petitionerB were entitled to the relief 
which they claimed. — F ishkr v, Wu.- 
KUB, Ltd., 119201 19 O, W. N. 251 ; 
59 D. L. R. 602 ; 1 O. B. E. 876.— <3AN, 


PART III. SECT. 1, SUB-SKCT. 2.— A. 

1026 II. -.] — ^Wheie there la no 

privity of oontraot between the in- 
solvent 8c the alleged creditor, no debt 


can exist which may be made the 
ground for a bkpcy. petition . — Re 
Canadian Chocouite Co., 11924] 2 
D. L. R. 508.— CAN. 

1026 iU. .] — ^A bkpcy. ot. should 

not proceed with a petition on a dis- 
puted debt until the ordinary cts. have 
settled the disputed question . — Re 
Whistle Co., [1925) 1 D. L. R. 1110 ; 
5 a B. R. 495.— CAN. 

8 i. Debt contracted before Bankruptcy 
Act, 1919, in operation. |— A receiving 
order against a oo. nnder the above 
Act may be based upon a debt owing 
to the co. by reason of its having 
undertaken, after the Act came into 
operation, the liabilities incurred by a 
firm before the Act came into operation. 
— Be Stewart Mercantile (5o., Ltd. 
[1921] 1 W. W. R. 740 : 59 D. L. R. 
412 ; I O. B. R 367.— CAN. 


• 11 ^ Judgment founded on 

luae of acHon partly arising befwe 
Irt in operofiow.f— JffeW .* such judg- 
lent was suiBoient either as 
hie act of bkpcy., or as oonstltutog 
debt upon T^ioh to ^ound a b^oy. 
etltlon. «— JBe MLaouibb. 11928 J l 


D. L. R. 1180; 51 O. L. R. 63; 3 
C. B. R. 880.— CAN. 


8 iii. .] — Such a debt cannot 

be used os a ground for a bkpcy. 
petition. — ife Sutton, [1924] 4 D. L. K. 
315; 6 C. B. K. 75.— CAN. 


an. Debt contracted in province in 
hich company not lic^ensed to trade — 
7o reeidential qualification .] — When a 
0 . is not licensed to trade in a province 
; has no assets in that province, the 
lere fact that members of the co. have 
urchased raw furs when in th^ pro- 
ino© does not confer on it a sumcient 
Bsldentlal qualiflcation to enable a 
kpey. petition to be pjesented agrainfet 
; In Uiat provlnoo.— liom.vsoN 


ART III. SECT. 1, SUB-SECT. 2. — 
^ C. (a). 

1060 iv. 1 — It ifl sufficient if the 

is actually owing, though not 
ly due or payable . — Re Tunnell. 
Ex p. Wills & Anderson, (1928] 
b. L. R. lOlS.-^AN. 
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writ & the jndgmeaitf tmtouohed by the 
judgment. On Jan. % in reusnponae to the 
oreditor *0 invitation, debtor tendered tJbe 
£23 in cash, but the tender was refused, i 
On Jan. 27 the creditor Sled: a bkpcy. notice 
in respect of the £47 judgment debt, & on 
Feb. 16 he filed a petition based on the two 
debts, & on non*complianoe with the bkpcy. 
notice : — Held : though the two debts were 
still owing & amounted to over £60, so that 
the creditor was formally entitled to present 
a petition under 1014 Act, s. 4 (1), neverthe- 
less the refusal before the bkpcy. notice of 
the £23 offered at his invitation, & refused 
only in order to keep the total debt over £60, 
was “ sufficient cause ** within sect. 6 (3) 
for makh^ no order on the petition. — Be 
Debtor, Ex p, Lawrence (No, 21 op 1028), 
[1028] Oh. 666 ; stib nom. Be Debtor 
(No. 21 OP 1028), Ex p. PETirroNiNO 
Creditor v. Debtor, 07 L. J, Ch. 265 ; 
eyb nom. Be Debtor, Ex p. Lawrence, 130 
L. T. 510, D. 0. 

1078. Add, Annotation : — Consd. Giles v. Kruyer, 
[102113 K. B. 23. 

1110a. Note given for illegal considera- 

tion — Bond fide holder without notice,] — 

Where evidence has been given by a petitioner 
in support of his claim on a promisso^ note 
given for illegal consideration, showing his 
bona fides & want of notice of the illegality 
of the consideration, there is no ground for 
disbelieving him, the ct. will not hold that 
he has not discharged the onus of proof which 
falls on him to prove the claim, Sc a receiving 
order should be made. — Be A Debtor (No. 4 
OP 1922), Ex p. Petitioning Creditor, 
[1922] B. & a R. 116, O. A. 

1127, Add. Annotations : — Consd. Re A Debtor* 
[1029] 2 Ch. 146. Refd. Be A Debtor, [1927] 

1 Ch. 19 ; Mason v. Mason & Cottrell, [1933] 

P. 199. 

1136. Add, Annotation : — Refd. Re Debtors, [1927] 

1 Ch. 19. 

1156a. Failure to comply with bankruptcy notice — 
Right to petition not confined to creditor 
serving notice.] — When an act of bkpcy. has 
been committed by the failure of a debtor 
to comply with a bkpcy. summons, any 
creditor may avail himself of it for the 
purpose of presenting a bkpcy. petition 
against the debtor ; the right to petition is 
not limited to the creditor who has served 
the bkpcy. notice. — Re Hastings, Ex p. 
Deable (1884), 14 Q. B. D. 184 ; 64 L, J. 

Q. B. 74 ; 33 W. R. 440 ; 1 Morr. 281, 0. A, 

1107, Add, Annotation : — Refd. Weston (Victor) 

(Fabrics), Ltd. v, Morgenstems, [1937] 3 
All B. R. 769. 

1176. Add. Annotation: — Dbtd. Re A Debtor, 
Exp. Newburys (1926). 96 L. J. Oh. 19^. 

1177a. — Delay in presenting petition.] 

— Be Carr, Ex p, Jacobs, No. 1178a, post. 

1177b. .]— A creditor, by his 

agent, attended a meetly of creditors held 
on Nov. 4, 1901, at which a resolution was 
carried approving a deed of assignment lor 
the benefit of cimitors. The agent neither 
assented nor dissented, but stated that he 
must consult his principal, & expressly 


reserved his right to take bkpcy. proceeding. 
On Nov. SO, he wrote to the fao 

deed saying he was not satisfied with the 
debtor’s aSadrs, So that be sM reservw 
his right to take steps in bkpcy. The 
trustee in reply asked him if he intended to 
proceed in bkpcy. to do so at once in 
order to save trouble St expense. No further 
communication was made to the trustee rill 
after the filing of the petition on Jan. 27, 
1902. The petition was dismissed on the 
authority of Be Cart: Ex p. Jacobs^ No. 
1178a — Held : there nad been no acquies- 
cence or unexplained delay. The case of 
Be Carr; Ex p. Jacobs^ No. 1178a, only 
applies to the case of a petitioning creditor 
who has been “ sitting on the rail,”---^lT5s Day, 
Ex p. Hahhond (1902), 80 L. T. 238 ; 60 W. R. 
448 ; 18 T. L. R. 442 ; 46 Sol. Jo. 361, D. 0. 

Annotation -•^Comrd. Be Beealev (1913), 109 L. T. 910. 


1177c. .h-On July 22, 1913, 

B. executed a deed of assignment for the 
benefit of his creditors, So on Aug. 12 called 
a meeting of his creditors to approve the 
deed. At this meeting J., the secretary of 
S., Ltd., one of the creditors, & N., sob*, for 
S., Ltd., were present, but they did not vote 
upon the resolutions, So expressed them- 
selves dissatisfied with the deed. Subse- 
quently S., Ltd., on being requested to assent 
to the deed, notified the trustee on Sept. 2 
that they declined to assent ; So on Oct. 18 
they presented a petition against B., alleging 
as the act of bkpcy. the deed of July 22 : — 
Held : (1) there had been no assent, express 
or implied, on the part of the petitioning 
creditors, such as to disentitle them to set 
up the deed as an available act of bk^y., 
upon which a petition could be founded ; 
(2) in view of the decision in Be Day^ Ex p. 
Hammond, No. 1177b, the case of Rs Carr; 
Ex p, Jaxobe, No. 1178a, could no longer be 
relied upon as an authority for the pro- 
position that an imexplained delay in pre- 
senting a petition might amount to 
acquiescence in a deed. — B eesdby j(1913), 
109 L. T. 910, D. C. 

1177d. .] — Where the agent of cer- 

tain creditors asked the trustee of a deed of 
assignment by debtor to furnish particulars 
of the deed, &, later on, wrote to the trustee 
enclosing the creditors’ account, & asking for 
an acknowledgment of the claim. So after 
receipt of particulars of the deed, including 
information that certain of debtor’s property 
was to be sold, stood by for fourteen days, 
but subsequently presented a petition founded 
on the deed of assignment : — Held : there 
was sufficient acquiescence by the creditors 
to preclude them from relying on the deed 
as an act of bkpcy . — Be A Debtor, Ex p. 
Newbxtbts, I/TD. (1926), 95 L. J. Oh. 199; 
[1926] B. & O. R. 23. 

11770. .] — If in bkpcy. proceeding 

the execution of a deed of assignment is 
relied on by a creditor as an act of bkpcy. 
by a debtor & as a ground for the making 
of a receiving order, the ct. may dismiss the 
petition So refuse to grant the p^tiriomng 


PARt Uh SfiOT. 1, atJB-SECT, a.— €». 

iO« Order for cMmonv .} — itpoii a 
petittcn by a woixmn for a ze^vlBg 


order against ber htuband, based apoa 
afafiare to pay aHmoay ; — BM 
order did act create a debt Witiaa 


Bkpcy. Act, s. 44.— Be Fwbxwan, 
risSil 3 B. U 0. b. ». 

SOS ; 4 a B. 4 lr.-rCA!t 


12 




<a?ddUI)or jyt it appeals 

8W a pi^cipator or sharer in bringhag the 

deed into emshencB^ 

At a meetiiag of the creditors of a debtor, 
it was suggested that a deed of arrangement 
Should be entered into by the debtor. One 
of the creditors, who was present throughout 
the proceedings, acquiesced in the proposal 
that his own name ^ould be added to those 
to serve on the proposed committee of 
inspection, & in this sense he took part in 
the procedure which led up to the execution 
of the deed : — Meld : the fact that the 
petitioning creditor hknself took part in the 
proceedings which led up to the execution 
of the de^, constituted a sufficient cause 
within sect. 6 (3) of 1914 Act, for dis- 
missing the petition for a receiving order & 
that a receiving order made by the registrar 
of the county ct. must be discharged . — Ee 
Debtok (No. 11 OF 1935), [1936] Oh. 165; 
105 L. J. Oh. 146 ; 154 L. T. 397 ; mb nom. 
Ee Pebtob, Ex p. Debtob v. Petitioning 
Cekditoe & Official Receiver (No. 11 op 

1935) , [1934-6] B. & 0. B. 322, D, 0. 

.] — He Debtor (No. 6 of 

1936) , [1936] Ch. 728 ; 105 L. J. Oh. 376 ; 
svb nom, Ee Debtor (No. 6 of 1936), Debtor 
V . Petitioning Creditor & Official Re- 
ceiver, [1936-7] B. & 0. B. 16. 

1178. Add, Annotationa : — Apld. Ee Debtor, [1930] 
Ch. 165. Refd. Ee A Debtor, Ex p. Peti- 
tioning Creditors, [1924] B. & 0. R. 105 ; 
Be Debtor (No. 6 of 1936), [1936] Ch. 728 ; 
Westbn (Victor) (Fabrics), Ltd. v. Morgen- 
stems, [1937] 3 All E. R. 769. 

1178a, .] — There is no duty cast on 

a creditor who receives notice of a deed of 
assignment for the benefit of creditors to 
express his dissent ; nor does mere attend- 
ance at a meeting of creditors where such a 
deed is agreed to amoimt to approval. 
An unexplained delay of two months in 
presenting a petition or expressing dissent 
from the deed amounts to acquiescence. — 
Ee Carr, Ex p. Jacobs (1901), 86 L, T. 662 
60 W. R. 336, D. C. 

AnnotaUcm .* — ^Distd. Re Day, Bx p, Hammond (1902), 86 
L. T. 238. ir.F. Re Beesloy (1913), 109 L. T. 910, 

1178b. .] — Ee Bbesley, No. 1177c, 

ante, 

1178 c, Failure to dissent from deed of 

assignment,] — Ee Oabr, Ex p, Jacobs, No. 
1178a, ante, 

1179. Add, Annotation : — Reid. Ee A Debtor, [1928] 
Oh. 199. 

1179a, Attendance at meeting of com- 

mittee of inspection,] — About the end of 
1922 debtor made an arrangement to pay bis 
creditors in full by instalments, a committee 
being appointed to watch over his a^airs. 
His trading was not prosperous & new debts 
were incur^. On Feb. 21, 1924, he executed 
a deed of assignment for the benefit of his 


creditors generally a circular lettmr wiiji a 
form of assent was sent to A recdved by 
petitioning creditors, wim were new creditors. 
On Peb, 25, 1924, their doctor with their 
accountant attended the office of one oi the 
trustees under the deed ^ suggested that they 
or some other new creditor imould be repre- 
sented on the committee of inspection. 
Petitioning creditors were then in^ted to 
attend the meeting of the committee on 
Mar. 26, 1924, & their director & their solr. 
attended accordingly, discussing & advising 
on certain matters. Petitioning creditors, 
however, refused to assent to the deed & 
presented a petition in bkpcy. grounded upon 
the execution of the deed as an act of bkpcy. ; 
— Held : on the facts, petitioning creditors had 
80 far reco^sed the deed as to preclude them 
from availing themselves of its execution as an 
act of bkpcy. — Ee A Debtor, Ex p, Petition- 
ING Creditors (No. 24 of 1924) (1924), 94 
L. J. Oh. 42 ; [1924] B. & 0. B. 106, D. 0. 

1180. Add. Annotations: — Refd. Debtor, [1936] 

Ch. 165 ; Ee Debtor (No. 5 of 1936), [1936] 
Ch. 728. 

1182. Add. Annotations : — Apld. Ee A Debtor, Ex p. 
Newburys (1926), 95 L. J. Ch, 199. Held. 
Weston (Victor) (Fabrics), Ltd. v. Morgen- 
sterns, [1937] 3 All E. R. 769. 

1210. Add. Annotation : — Refd. Ee A Debtor, [1928] 
Oh. 199. 

1211, Add, Citation : — 39 L. J. Bey. 46. 

1217. Add, Citation .•—29 W. R. 268. 

1284. Add, Annotation : — Apprvd. Ee Debtor (No. 
24 of 1935), [1936] Ch. 292. 

1253a* Secretary duly authorised to present 

petition.] — The secretary of a limited co. was 
authorised under seal of the co. to present a 
bkpcy. petition, & at the commencement of 
the petition had so described himself, but 
had signed the petition in his own name 
without any description either before or 
after his name. Objection being taken on 
behalf of debtor that the petition was 
wrongly signed & attested & the consideration 
for the debt not truly stated, the county ct. 
registrar dismissed the petition : — Held : 
the petition amply informed debtor who 
petitioners were, & what the debt was in 
respect of which they were petitioning ; 
there was no defect or irregulanty A, even 
if there were, it would come within 1914 
Act, 8. 147 (1), & the appeal must be allowed 
& a receiving order made A dated as of the 
date on which it should have been made in 
the county ct. — Ee Marsdbn, Ex p. Sellers 
(E. H.) & Sons, Ltd. (1921), 91 L. J. Ch. 318 ; 
126 L. T. 408; [1921] B. & 0. R. 188, D. O. 

1274a. True copy of bankruptcy notice not 

mads exhibit to affidavit.] — An original bkpcy. 
notice on the file of the coun^ ct. was in 
Form No. 6 in the Appendix of Forms to the 


PART ra. SECT. 1. SUB-SECT. 4. 

^,±2021, WWdn Hx monffoh^When 
nme beffim to to meet 

’ ' -Wbofs A. had faded to 

. — itlee m their due dates 
eighteen moaths prior to the proBenta- 
tlpu 01 the ' ^ . 

imeiie of 

Kw" he 

ocoiwlcg vrtthia eU numth* 


V. Keixy-Douolas & Co., 
(19233 2 D. L. R, 738 ; 32 B. 

148 ; 119233 1 W, W. 1340.— CAN. 

1802 ii. Oontirming of 

hcmkruptcy.y-^The lizziitatloii period for 
preaenung a petition does not apply 


petition.— Re 
, fir 642; 8M.P. K. 369. 


FART IIL SECT. 3. SUB-SECT. i.—B 

„ I — — -J— All mexuUere 

Of the firm most be named in a petition 
for a receiving order against a partner, 
ship — Re Clxtff Bbothbbs, 11925} 4 
D. L. B. 721.— CAN. 
part hi. sect. 8, SUB-SECT. 2. 

1261 i. On partneraA — All 

bers of the firm muRt be served 
a petition for a receiving order against 
a partnership.— Br CtUFF BRomXBS, 

(19263 4 D. L. R. 721. — CAN. 



CJaaes 1274a— 1367a. English and Empirb Digest Supplement. 


Bkpcy. Buies, 1915, intituled ** In the High 
Court of Justice, In Bankruptcy,’* & was 
sealed with the county ct. seal, the Form not 
being adapted in any way to the form of 
bkpcy. notice to be issued by a county ct. 
On an appeal from a receiving order, the 
Div. Ot. discovered that the original bkpcy. 
notice was in Form No. 6, & the affidavit of 
service exhibited a copy of the bkpcy. notice 
sealed with the seal of the coimty ct. which 
was not a true copy of the original bkpcy. 
notice. The ct. held that the bkpcy. notice 
was bad, allowed the appeal, rescinded the 
receiving order, dismissed the petition & set 
aside the bkpcy. notice. — Re Evans, Davues 
v. Evans, [1931] B. & 0. E. 48, D. O. 

1286a. Details of debt — Petition by 

money-lender.] — Money-lenders* Act, 1927 
(c. 21), s. 9 (2), applies to loans made before, 
as well as to those made after, the Act. — 
Re Debtor (No. 99 op 1928) (1928), 97 
L. J. Oh. 250 ; 139 L. T. 234 ; 72 Sol. Jo. 
335 ; [1928] B. & C. R. 40, 0. A. 

1286b. Affidavit sworn before act ot bankruptcy 
committed — Petition sealed & filed after act 
of bankruptcy.] — Where an affidavit verifying 
the statements contained in a petition was 
sworn & the petition was signed a day before 
the act of bkpcy. alleged in the petition was 
committed, &) ail the facts alleged were duly 
proved on the hearing of the petition : — 
Held : no “ substantial injustice *’ had been 
caused to the debtor by the defect or irre- 
gularity, so as to vitiate the subsequent pro- 
ceedings. — Re Debtor (No. 49 op 1932), 
£Jx p. Debtor v. Petitioning Creditor k 
Official Receiver (1933), 102 L. J. Oh. 
143 ; [1933] B. & 0. R. 53. 

1287a. To require proof — ^Although debt & 

act of bankruptcy admitted.] — Bkpcy. being 
a matter which affects not only the debtor 
& his creditors but also the general public, a 
duty is imposed upon the ct. to see that all 
the requirements of the 1914 Act & rules 
have been observed. Where therefore a 
petition in bkpcy. is presented by money- 
lenders it is the duty of the Registrar before 
making a receiving order to satisfy himself 
that all the requhements of sect, 6 (2) of 
1914 Act, r, 171 of Bkpcy. Rules, 1915, & 
Moneylenders Act, 1927 (c. 21), s. 10, have 
been complied with. Admission or consent 
by any one of the parties that this has been 
done is not sufficient. On an appeal the 
Registrar should furnish the Ct. of Appeal 


with a full note of the proceedings befoi'e him 
showing that these requirements have not 
been overlooked. — Re Debtor, Ex p. Debtor 
(No. 591 OP 1934), [1936] Oh. 363; 104 

L. J. Oh. 228 ; [1934-6] B. & O. R. 234 ; 
svh iiom. Re Debtor (No. 691 of 1934), Ex p. 
Debtor v. Petitioning Crbditorb & 
Official Receiver, 152 L. T. 368 ; nom. 
Re Debtor, 61 T. L. R. 277, 0. A. 

1313. Add, Citation : — 68 L. T. 589. 

1326. Add, Annotation : — Retd. Re Debtors, [1927] 
1 Oh. 19. 

1332. Add. Annotation : — ^Refd. Douglass v, Lloyds 
Bank (1929), 34 Com. Oas. 263. 

1345. Add, Annotation : — Consd. Re A Debtor, 
[1929] 1 Ob. 170. 

1347. Add, Annotation : — Consd. Be A Debtor, 
Ex p. Petitioning Creditor (1920), 89 L. J. 
K. B.'432. 

1347a. .] — The registrar in bkpcy. pos- 

sesses the widest discretion in respect of 
granting adjournments of the hearing of 
petitions, the only limit that the law imposes 
upon him being that he should exercise a 
judicial discretion. — Re A Debtor, Ex p. 
Petitioning Creditor (1920), 89 L. J. K, B. 
432 ; [1920] B. & 0. R. 1, D. 

1357. Add. Annotation : — Refd. Be A Debtor, 
Ex p. Petitioning Creditor (1920), 89 L. J. 
K. B. 432. 

1357a. Reasonable prospect of satisfac- 

tion of debts.] — Where a debtor applies for 
the adjournment of a petition, the ct. should 
be satisfled that there is a reasonable prospect 
of the debts being satisfied, & the ct. should 
be put in possession of every possible in- 
formation as to the position of debtor, & as 
to the position of the negotiations which, it 
is said, will result in obtaining funds for the 
payment of his debts. — Re Bowen, Ex p. 
The Debtor, [1924J B. & C. R. 32, 0. A. 

1366. Add. Annotation : — Refd. Re Debtor, [1928] 
Ch. 199. 

1366a. Agreement to withdraw — Bill of exchange 
given in consideration of — Void.] — Davis 
V. Holding (1836), 1 M. & W. 159 ; 1 Gale, 
380 ; Tyr. & Gr. 371 ; 6 L. J. Ex. 102 ; 150 
B. R. 388. 

dniwtations : — Beld. Belcher v. Sambourno (1844), 6 Q. B. 
414 ; Smith v. Salzmann (1854), 9 Exch. 535 ; Whit- 
more V, Farley (1881), 14 Oox, O. O. 617. 

1367a. After receiving order made.] — A 

creditor who presented a petition in bkpcy. 


1276 11. By whom — SolieUor ,] — 

Re X. (1920), 59 D. L. R. 617 ; 1 
0. B. R. 459.— CAN. 

PART in. SECT, 8, SUB-SECT, 8. 

1277 Vft. .] — Semble : the 

affidavit required by sect. 4 (2) of 
Bankruptcy Act, R. S. C., 1927, o. 11 , 
In verification of a creditor's petition 
must be made by petitioner, except In 
cases under rule §2, viz. those where 

S etltioner is a cqron. — Be MoKat 
• m Co., [1980] 1 W. W. R. 66 ; 2 
D. L. R. 643 ; 11 O. B. E. 248.—CAN. 

PART III, SECT. 3, SUB-SECT. 

1834 lU. PosUion of _ . 

creditor.] — A creditor who had 
petitioned for sequestration of the 
estates of his debtor proposed to 
abandon his petition before sequestra- 
tlon had been awarded. Another 


creditor thereupon lodged a minute 
craving to be sisted as a party to the 
petition. The Lord Ordinary sisted 
him, & six weeks later, on hisjpetitlon, 
granted sequestration. Vouchers, 
admittedly sufficient to substantiate 
the creditor's debt, were exhibited to 
the Lord Ordinary before he granted 
sequestration, & were subsequently 
lodged In process, but these particular 
vouchers had not been produced when 
the creditor was sisted. Thereafter 
the debtor presented a petition for 
recall of the soqueatration on the ground 
that the proceedings were ab initio 
void, in respect that the sisted oredltor 
had not fulfilled the statutory pro- 
cedure for obtaining sequestration 
laid down in Bkpcy. (Scotland) Act, 
1913, 8. 20, in that he had failed 
tlmeously to lodge in process the 
necessary evidence of His debt : — 
Beld : a creditor craving to be sisted 
in terms of Bkpcy. (Scotland) Act, 

14 


1913, 8. 33, as petitioner to a petition 
for sequestration did not need to 
to follow out the statutory procedure 
prescribed by sect. 20 as essential in 
the case of an original petitioner. It 
being sufficient if such sisted oredltor, 
before the award of sequestration was 
mode, satisfied the Lord . Ordinary as 
to the existence of his debt. — Stewart 
e. WBTHERDAm, LTD., 11928J S. O. 
577.— SOOT. 


PART III. SEOT. 3, SUB-SECT. 10. 

0 1. .] — The creditor, who, under 

sect. 86 of Bkpcy. Act, 1924-30, Is 
substituted tor a petitioning oredltor 
who has failed to proceed with due 
diligence on his petition " must be a 
person whose debt was in existenoe at 
the time of the act of bkpcy. alleged 
in the petition. — McNamara e. LANS’* 
roBP a932), 46 O. L. R. 267 ; 6 
A. B. O. 8.— AUS. 



Vd. IV.-— Bankmptcy. Caaes 1887a— 1488o. 


X lnst debtor failed to disclose a charge 
ch had been given him by debtor some 
years previously. The registrar allowed the 
creditor to amend his petition after a re- 
ceiving order had been made : — Held : apart 
from amending the petition, it was doubtful 
whether the receiving order could be set 
aside on the ground oi the omission to state 
the security ; but there was power to amend 
the petition even after the making of the 


receiving order. — Re A Debtor (No. 1507 of 
1921), [1922] 2 K. B. 109 ; 91 L. J. Oh. 471 ; 
127 X. T. 344 ; 38 T. L. R. 674 ; 66 Sol. Jo. 
472 ; [1922] B. & 0. R. 9, O. A. 

Annotation : — Oonsd. Re Small, Westmluater Bank, Ltd. v. 
Trustee, [1934] Ch. 541, 

1378a. To remove name of debtor — Pro- 

ceedings against partnership — One partner a 
company — Winding up.]— Itc Dobrbb & Oo., 
No. 3793a, post. 


Part IV. — Receiving Order. 


1451a. To make order against partners — 

Act of bankruptcy by other partners.] — Be 

Gowland Brothers, Exp. Procter Shotton 
(1928), 65 L. Jo. 378, D. 0. 

1453. Add. Annotation : — Refd. Re A Debtor* 
[1927] 2 Ch. 367. 

1454. Add. Annotation : — Consd. Re A Debtor. 
Ex p. Petitioning Creditor (1920), 89 L. J. 

K. B. 432. 

1462. Add. Annotation : — Expld. & Distd. Re A 
Debtor, Ex p. Petitioning Creditor (1920), 
89 L. J. K. B. 432. 

1467. Add. Annotations : — Consd. Re Porder. 
Forder v. Forder (1927), 96 L. J. Ch. 314. 
Refd. Be Debtor, [1928] Ch. 199. 

1482. Citations .-—For 54 L. Jo. 444 ; 148 

L. T. Jo. 178 read “ 89 L. J. K. B. 40.»* 
1483a. Debtor claiming indemnity — As surety for 

contingent liability of petitioning creditor.] — 
Petitioning co., of which debtor was formerly 
chairman, had lent debtor a large sum of 
money, & recovered judgment against him 
(on balance of account) for £2,065. A re- 
ceiving order was made in the county ct. 
from which debtor appealed, aUeging that 
he had become surety for the co. for their 
bank overdraft with a limit of £6,000, & that 
he was entitled to be indemnified against 
this liability. No payment had been made 
by debtor on account of the bonk over- 
draft, At a creditors’ meeting the creditors 
were of opinion that debtor was insolvent & 
there was no alternative but bkpcy. : — Held : 
on the facts, petitioning creditors’ obligation 
to indemnify debtor as surety ha respect of 
his contingent liability for a debt due from 


petitioning creditors to a bank did not con- 
stitute “ sufficient cause ” for the dismissal of 
the petition. — Re A Debtor (No. 13 op 1922), 
Exp. The Debtor, [1923] B. & 0. R. 64, 0. A. 

1483b. Previous receiving order made by another 
court.]- — Where a receiving order has been 
made in one ct., a second order should not 
be made in another ct. simply to enable the 
petitioning creditor to get his costs ; but in 
a proper case a second order may be made. — 
Be Debtor (No. 416 op 1936) (1935), 79 Sol. 
Jo. 921, C. A. 

1483c. Petition by moneylender — Tender of all 
sums due except postponed interest.] — ^Peti- 
tioners, who were money lendei's, presented 
bkpcy. petition against the debtor. In 
their petition the claim was stated to be in 
respect of specified sums due on two pro- 
missory notes &> interest at 5 per cent. The 
claim further stated “ ifc we also have a claim 
for interest on the said two promissory 
notes which is postponed intei‘est under 
sect. 9 (1) of Moneylenders Act, 1927 (c. 21).” 
On the petition coming before the Re^strar 
the debtor tendered to the petitioning 
creditors the principal due on the promissory 
notes with 5 per cent, interest but not the 
postponed interest. Tliis tender was refused, 
& the Registrar made a receiving order 
against the debtor. On appeal : — Held : 
under sect. 9 (1) of Moneylenders Act, 1927 
(c, 21), the right of a moneylender to recover 
interest in excess of 6 per cent, was not 
destroyed but merely i)ostponed for the 
purposes mentioned in the sub-sect. The 
tender made by the debtor did not include 


PART III. SECT, 3, SUB-SECT. 12, 

1379 iii. Litile, 

[1926] 1 D. L. R. 895 ; 66 O. L. R. 
196 ; 6 O, B. R. 244 ; revag., [1924] 2 
D. L. R. 1172.— CAN. 

PART m. SECT, 8. SUB-SECT. 18.— B. 

140811. .] — Where a judge 

before whom a bkpcy. petition was 
being tried had no knowlodge of the 
law of another province, & a question 
arose ooneemlng that law & he sent 
the case over to be tried in a com- 
i^tent ct. In that province : — Held : 
this was a reasonable course to pursue. 
—/2c FAIBWKAra&KS, Ex p. MONTRllAL 
(City) (1921), 2 O. B. R. 342.— CAN, 


PART IV. SECT. 1. 

1469 11. — Atiihoriaed aasignment 
inode Jtefore eonditiona of c&mpoaition 
deed Lipson, [1923] 8 


PART IV. SECT. 2, SUB-SECT, 1. 
e. Read now « 1461 i." 

1461 U. AuasHaed 


tween service dt hearing of bankruptcy 
petition.]— BkvGj. Act, s. 4 (6), does 
not apply where debtor, with the 
pedpable intention of choosing his own 
trustee, makes an assignment after 
ho has been served with a petition In 
bkpcy. & before the return of the notice 
of hearing . — Re Croteau & Clark Co., 
Ltd., [1920] 48 O. L. R. 359 ; 55 
D. L. R. 413 ; 1 C, B. R. ,364.— CAN. 

1461 ill. After but on same day 

os presentation of petition dk appoint- 
meni of interim receiver. ] — Although 
after the presentation of a petition in 
bkpcy. & appointment of an interim 
receiver debtor on the same day 
makes an assignment for the general 
benefit of his creditors to an authorised 
trustee other than the one asked for 
In the petition, the ct. will hear the 
petition on Its return & may grant the 
same Sc appoint as trustee the person 
named therein . — Re Progressive 
Farmers Co., Ltd., [1921] 3 W. W. R. 
266 ; 1 O. B. R. 661.— CAN, 

1461 Iv. .1— Motion by a ewdi- 

tor for a reoeivljag order, after debtor 
had made an authorised assign^^* 
dismissed aa unnecessary, hut with 
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out prejudice to Its being renewed 
if any necessity should arise. — Re 
Waterhouse (Thomas) & Co. (1921), 
4 D. L. R, 618 ; 60 O. L. R. 476.— 

CAN. 


1464 i. A'^o other . creditor — Other 
fcwUUies for realising debt .) — It is a 
sufficient cause for refusirig a receiving 
order that the judgment creditor has 
equally good facilities for realising 
imder the judgment itHclf, & that 
there la no other creditor. — Rc Stoxe, 
[19261 4 D, L. R. 518.-"CAN. 


sp. Debtor in position to pay.] 
f debtor is in a position to pay 
)etitior,:ng cieditor. no 
in«ht to bo made 


■b^iicr him Rouie opportmilty o/ paying* 
securing the aebt.~“/v^ J 


ir securintf ' rV'n * 

1923] 1 B. L. K. 1186; jI O. L. 11. bd . 

C. B. R. 880.— CAN. 

II .] — The ct. refused an order 

mnestrating a debtor’s estate when 
was clear that the sequestration 
ould not be for the benefit of the 
■editors. — F indlay v. Beetar (1921), 
J N. L. B. 19.— S, AF. 
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the whole earn which the moneylenders 
might ultimately recover, as it id not 
include the postponed interest which they 
might receive in the event of the other 
creditors beir^ paid in fti. They were 
therefore justined in refusing the tender & 
the receiving order was rightly made , — Re 
Dbbtob (No. 231 op 1936), [1937] Oh- 181 \ 
106 L. jr. Oh. 189 ; 63 T. L. B. 108 ; 80 
Sol. Jo. 974 ; [1936-7] B. O. K. 113 ; ^ 
nom. Re Debtor (No. 231 op 1936), Debtor 
V, PETmoNiNG Creditors & Oppiciae Re- 
ceiver, [1936] 3 AU B. R. 641 j 156 D. T. 
9, 0. A. 

1488. Add. Annotation : — Held. Re Debtor, [1928] 
Oh. 199. 

1489. Add. Annotations: — Consd* Re Border, 
Border v. Border (1927), 96 L. J. Oh. 314. 
Held. Re Debtor, [1928] Oh. 199. 

1490. Add. Annotation : — Consd. Re Debtor, [1928] 
Oh. 199. 

1491. Add. AnnotaMon : — Held. Re Debtor, [1928] 
Oh. 199. 

1491a. .] — Debtor furnished a friend 

with a cheque for £500 as a deposit in con- 
nection with the underwriting of shares by 
a co. in which the friend was interested. 
The cheque was dishonoured Sc judgment 
obtained against debtor for £500 h £14 6s. | 
costs. In Dec. 1926, the judgment creditors 
petitioned for a receiving order against debtor 
m respect of the judgment debt. Brom time 
to time arrangements were made for adjourn- 
ing the petition, but in Mar. 1927, the petition- 
ing creditors intimated that the conditions on 
which they would agree to the petition being 
dismissed were that debtor should pay £100 
& provide a guarantee for payment of the 
balance of the debt & also agree to pay to 
them the costs of their proceedings against 
the underwriters as between solr. & client, 
& the costs of their proceedings against 
debtor, also as between solr. & client. Pay- 
ment of the costs of proceedings against 
the underwriters was refused, but payment 
by debtor of solr. dc client costs was agreed 
to, & sums of £60 ^ £144 were paid & the 
petition dismissed. In July petitioners again 
commenced proceedings for a receiving 
order in respect of a sum ascertained by 
deducting from the original debt & interest 
costs as between solr. Sc client the pay- 
ments of £50 Sc £144. A receiving order 
having been made ; — Held : the acts of 
petitioners in seeking to obtain payment 
of their costs in the proceedings against the 
underwriters Sc in obtaining payment ' 
debtor of their solr. & ol^t costs amoun' 
to extortion Sc an abuse of the process of the 
ct.. Sc the case fell within 1914 Act, s. 6 (3), 
as bei^ one where the ot. was satined that 
fbr Bumcient cause no receiving order ought 
to be made, Sc the receiving order must be 
discharged. — Re Debtor (No. 883 of 1027), 
[1928] Oh. 199; 97 I^ J. Oh. 120; 138 L. T. 
440 ; 72 Sol. Jo. 85 ; 11928] B. Sc 0. R. 1, 0. A. 

1492. Add. AnnoiaHon .* — ^Reld* Re Debtor, [19281 
Ob. 199. 

1498. Add. AnmtaMon .•—Held, Re Debtor, [19281 
Oh. 199. 

1494, Add. Annotation Re A Debtor, 

Ex p. Newburys (1926), 95 L, J. Oh, 199. 

1495. Add. Annotation:— Retd. Re TNrhtor, [1928] 
Oh. 199* 


1498, Add. Annotation :--4Aafd. Re Debtor, Hx p. 
Debtor, [1918-19] B. * 0. R. 221. 

1498. Att&p this case add ** Compote No. 797a, 
ante** 

1498a. Exerdslng powers under Law of Distress 
Amendment Aet, 1908 (e. 58).]— Re A 
Debtor, No. 1016a, ante* 

1500. Add. Annotedions : — ^Distd. Re Debtors, 
Ex p. Debtor (19^), 92 L. J. Oh. 120. Refd. 
Hawkins Sc Sunderland v. Duch4 (1921), 90 
L. J. K. B. 913; Re A. Sc M., [1926] Oh. 274. 
Mentd. Re A Debtor, [1922] 2 k. B. 109. 

1500a. Order against firm ** other than ** partner 
not served with bankruptcy notice.] — Re 
Debtors (No. 807 of 1922), Ex p. Debtor, 
No. 887a, ante. 

1508. Add. Annotations : — Apld. Re A Debtor, 
[1922] 2 K. B. 109. Consd, Re Debtors, 
Ex p. Debtor (1922), 92 L. J. Oh. 120; 
Held- Re A, Sc M., [1926] Oh. 274. 

1513. Add. Annotation: — Held. Re A Debtor, 
[1920J 1 K. B. 461. 

1515a. Application opposed by official 

receiver.] — Where debtor applies to the 
registrar in bkpey. to rescind a receiving 
order made against him, on the ground that 
all his debts have, since the m£^ng of the 
order, been paid in full, & the official receiver 
states that m his opinion the receiving order 
should not be rescinded until debtor has 
undergone a public examination, the re^trar 
is not bound by that opinion, though in the 
independent exercise of his discretion he 
ought to give proper weight thereto. — Be A 
Debtor (No. 446 of 1918), [1920] 1 K. B. 
461 ; 89 L. J, K. B. 113 ; 64 Sol. Jo. 147 ; 
[1920 ]B. & 0. R. 31 ; sub nom. Be A Debtor, 
Ex p. The Debtor v. Petitioning Creditors 
Sc Official Receiver, 122 L. T. 354, 0. A. 

tBi9a. AU debts paid in A 

Debtor (No. 446 op l9l8), No. 15l5a, ante. 

1520. Add. Citaliom .•—-[1920] 1 K. B. 461 ; 89 
L. J. K. B. 113; 122 L. T. 364; [1920] 
B. Sc 0. R. 31. 

1588a. — — .] — Every ct. exercising bkpey. 

jurisdiction, under sect, 108 (1) of 1914 Act, 
may rescind its orders, but the discretion 
to rescind a receiving order should only be 
exercised in exceptional circumstances Sc 
won full disclosure ot all material facts. 
Triese facts may only be ascertainable by the 
public examination of the debtor Sc the 
publicity resulting from bkpey. proceedings. 
— Re Debtor (No. 6 of 1936), Ex p. OppiciAii 
ReobivEb (1937), 106 L. J. Ch. 226 ; [1936-7] 
B, Sc 0. B. 187, C. A. 

1539a. Unequal treatment of creditors.] 

— ^A debtor against whom a receiving order 
had been made came to the f ollowing arrange- 
ment with his four creditors. The petition- 
ing creditor was paid in full, another had 
acewted £50 in ftul satisfaction of a debt of 
£135, Sc the otJier two had given a release, 
although they had not been paid anything. 
The debtor applied to have the receiving order 
rescinded. The re^bstrar in his discretion 
refused the application i — Held : the ct.'nvffi 
only in exceptional cases interfere with the 
registrar's discretion. The unequal treat- 
ment of the creditors was a strong ground lOr 
refusing to interfere in such a matter.^Rc 
Debtor (No. 994 of 1935b Debtor 
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Officiai* Ebobiveie, [1936] 1 All E, B. 794 ; 
80 Sol. Jo. 844, C. A. 

1541a. Failure to disclose security.]— Be 

A Hbbtob (No. 1607 of 1921), No. 1367a, ante. 

1542. Add. Annotatiofi : — Consd. Me Debtor (No, 
994 of 1986), Debtor v. Official Receiver, 
[1936] 1 AU E. R. 794, 

1545a. SequestraUon in Scotland.] — Me A 

Debtor (No. 190 of 1022), No. 389a, anfe. 

1548a« Power to make charging order 

on balance of funds in court.] — A debtor, 
against whom a receiving order had been 
made, paid money into ct. to satisfy his debts 
in full. The receiving order was then 
rescinded by an order which directed the 
ofiftcial receiver, after paying the debts & 
deducting his costs, charges So expenses, to 
pay the balance in his hands to debtor, 
A subsequent unsatisfied judgment creditor 
applied to the registrar in bkpcy. for a charg- 
ing order upon the balance of the funds in 
the hands of the official receiver : — Held : (1) 
the registrar had jurisdiction to make the 
order; (2) the registrar’s jurisdiction was 
derived through the jurisdiction of the judge 
of the High Ot. to whom for the time being 
bkpcy. matters were assigned exercising his 
bkpcy. jurisdiction, — Me Prior, Ex p. Prior, 
[1921] 3 K. B. 333 ; 90 L. .1. K. B. 1222 ; 
sub nonu Me Debtor, Ex p. Debtor (No. 
718 OF 1920), 126 L.. T. 727 ; [1921] B. Sc 
C. R. 124, 0. A. 

1551. Add. Annotation : — Consd. Me Debtor (No. 
994 of 1935), Debtor v. Official Receiver, 
[1930] I AU E. R, 794. 

1552. Add. Annotation : — FoUd. Harman v. Official 
Receiver, [1934] A. C. 245. 

1562a. Receiving order discharged subject to 

condition — Condition not fulfilled— Rescission 
of discharging order.] — Debtor, a barrister, 
Was entitled on the death of his mother to a 
vested remainder in tail of considerable value. 
His mother was seventy-five. The petition 
was filed on July 19, 1923. His present 
indebtedness amounted to about £6,000 Sc 
negotiations for a loan for that amount with 
an insurance co. had been going on since 
July 16, 1923. Owing to a delay in raising 
this loan, the registrar had made a receiving 
order on Nov. 21, 1923, from which debtor 
appealed ; Sc upon debtor undertaking 
during the interval necessary to raise the 
loan, to insure his life immediately, i.e. from 
Dec, 1, 1923, to Jan. 1, 1924, in order that, 
in the event of his dearth during that period, 
the unsecured creditors might be safeguarded, 
the Ot. of Appeal allowed the appeal^ dis- 
char^d the receiving order Sc dismissed the 
etition without prejudice to another petition 
eing presented if the loan was not carried 
through Sc petitioning creditors* debt not 
paid on or before Jan. 1, 1924, Up to 
Dec. 20, debtor had not insured his life 
pursuant to his undertaking Sc petitioning 


creditors then moved to commit debtor for 
contempt. The Ct. of Appeal allowed debtor 
three hours within which to insure his life. 
Sc a certificate being produced showing that 
this had been done, the ct. made no order 
except that debtor should pay the creditors* 
costs. Subsequently debtor having i 
broken his undertaMng by not complL- 
the insurance on his life, the Ot. of Apr 

rescinded their order, with the result t 

the receiving order stood as originally 
made by the registrar. — Re A Debtor, Ex p. 
The Debtor (No. 1088 of 1923), [1924] 
B. Sc 0. R. 1. 0. A. 

Annotation : — Consd. Harman v. Layton -Bennett (1935), 79 
Sol. Jo. 108. 

1552b. From order restoring adjudication 

order — ^To House of Lords without leave of 
Court of Appeal.] — ^Applt. was adjudicated 
a bkpt. on Aug. 22, 1932. On Oct. 24, 1932, 
the Ct. of Appeal allowed an appeal from the 
order of adjudication upon certain terms, Sc 
ordered that the application for adjudication 
be adjourned. One of the terms not having 
been complied with applt. moved the Ct. of 
Appeal to vary its order, but on Feb. 10, 
1933, the Ct, of Appeal rescinded its order of 
Oct. 24, 1932, Sc restored the order of adjudi- 
cation so as to have effect from Aug. 22, 1932. 
The Ct. of Appeal refused applt. leave to 
appeal from its order of Feb. 10, 1933. 
Nevertheless he appealed, & the objection 
was taken that under sect. 108 (2) (6) of 
Bkpcy. Act, 1914, the appeal ws^s not com- 
petent, as it was an appeal “ in bkpcy. 
matters ** Sc leave to appeal had been refused. 
The order of Feb. 10, 1933, purported to be 
made “ in bkpcy. matters ” & applt. so 
treated it in his petition of appeal to the 
House of Lords. The cts. having jurisdiction 
in bkpcy., which under sect. 108 (1) of 1914 
Act might review, rescind, or vary any order 
made by them under their bankruptcy 
jurisdiction, were by sect. 96 confined to the 
High Ct. Sc county cts., Sc it was alleged that 
therefore the Ct. of Appeal had no power to 
exercise that jui'isdiction of reviewing, 
rescinding, or varying its order : — Held : if 
the order was a complete nullity the House 
could not deal with it, but if it were to be 
regarded as an order of the Ct. of Appeal it 
fell within the provisions of sect. 108 (2) (b). 
which expressly limited the jurisdiction of the 
House in respect of orders made ** in bkpcy. 
matters ’* where leave to appeal had been 
refused by the Ct. of Appeal. Appeal dis- 
missed as incompetent. — Harman v. Official 
Receiver, Petitioning Creditors & Trus- 
tee, [1934] A. O. 246 ; 103 L, J. Ch. 158 ; 
150 L. T. 601 ; 60 T. L. R. 238 ; 78 Sol. Jo. 
192 ; [1934] B. Sc C. R. 25, H. L. 

0, Application for declaration 

that order void,] — Harman v. Layton- 
Bennett (1936), 79 Sol. Jo. 108, C. A. 


PART IV. SECT. 6. 

1641 iv. Order based on Htaiernmii 

of former president ^ ^ _ 

F. G. Wrioht & Co., Ltd., [1937] 3 

W. W. R, 404.~-CAN. 

PART IV. SECT. 6. 

^ 1664 1 . in general — i>e6tor consenHng 
to order.}— where a potitloii for a 
^wlvlnir order has been filed & eorved, 
debtor imould not make an authorlBed 
assifimment, but should notify petition - 
iutr creditor, or his solr., that he, the 


debtor, consents to a receiving order. — 
Re Lalondr, (1924) 1 D. L. R. 1018 ; 
56 O. L. E 279 ; 4 0. B. R. 416.— CAN. 

ST. On person holding himself out 
as member of partnership.) — A re- 
ceiving order made against a partner- 
ship will indtide a person who has 
held himself out as a member tbewof . 
— Re Main Cloak Oo.. [192.5J 1 
B. L. R. 290.— CAN. 

Bt. On power to proceed on judgmerd 
^t. ^4 of Bkpcy. Act, 
R. S. 0., 1^27 0. 11, provides that when 
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a receiving order or an authorised 
assignment Is made no creditor to 
whom the debtor Is Indebted In respect 
of a debt pi’ovablc In bkpcy. slmll 
have any remedy against 
or person of the debtor except with the 
of the ot. Bltf. herein, a 
Judgment creditor of deft., applieA to 
the Judge in Bkptoy. for leave to pro- 
ceed to obtain an order opmmitWng 
deft, to gaol for non -compliance with 
an order directing him to pav^ a 
monthly sum on account of pltf . s 


10 



Cases 1561 — 1067. English and Empire Digest Supplement. 


1661. Add the following para. : — 

Therefore, where a debtor hf^ been 
arrested under an order of the Oh. Div. made 
after the date of a receiving order pronounced 
before, but not drawn up signed by the 
registrar (Bkpcy. Rules, 1883, r. 163, App., 
Forms 29 & 30) imtil after the arrest, ho was 
ordered to be discharged, notwithstanding 
that he had by his counsel submitted to the 
order of attachment. 


1569. Add* Annotaiion : — Consd. Re Forder, Forder 
V. Forder, [1927] 2 Oh. 291. 

1570. Add* AnnotcUion : — Apld. Be A Bankruptcy 
Notice, [1924] 2 Oh. 76. 

1579a. Effect of — On transactions pending 

appeal from receiving order.] — Be WiazBix, 
Ex p, Habt, No. 1893a, post, 


Part V. — Adjudication Order, 


1586a. .] — An appeal against a decision 

of a registrar, approving a proposal for a 
scheme of arrangement, having been allowed, 
the Ot. of Appefd, upon the application of the 
official receiver, adjudged the debtor bkpt. 
under Bkpcy. Act, 1883 (o. 52), s. 20, & 
Bkpcy. Rules, 1886, s, 191. — Be Buur, Ex p. 
Board op Trade, [1892] 2 Q. B. 467 ; 61 
L. J. Q. B. 591 ; 66 L. T. 553 ; 8 T. L. R. 
515 ; 9 Morr. 133, 0. A. 

1603. Add, Annotations : — Retd. Be Wilson, Ex p, 
Salaman, The Trustee v, Keith, Prowse 
(1925), 133 L. T. 814; Wait, [1927] 1 Oh. 
606. 

1619. Add. Citation : — 11 Oox, C. 0. 360. 

1620. Add. Annotation : — Refd. Hawkins & Sun- 
derland V. Duch^ (1921), 90 L. J. K. B. 913. 

1624. Add. Annotation : — Consd. Hawkins & Sun- 
derland V. Bucli4 (1921), 90 L. J. K. B. 913. 

1625. Add. AnnotcUion : — Refd. Hawkins & Sun- 
derland V. Duch^ (1921), 90 L, J. K. B. 913. 

1636. Add. Annotation : — Consd. Be Griffiths, 
Jones V. Jenkins, [1926] Oh. 1007. 

1637. Add. Annotation : — Dbtd. Be Griffiths, Jones 
V. Jenkins, [1926] Oh. 1007. 

1638. After this case add ‘‘ On duty to maintain 
wife.] — See Husband & Wipe, No. 595a,** 

1640. Add the following para. : — 

A debtor entitled to land in Middlesex was 
adjudged bkpt., & an order was made under 
sect. 121 of 1883 Act, that his estate should 
be administered in a summary way, so that 
no appointment of a trustee was made. He 
never disclosed to the official receiver the 
fact of his having the land, & he subsequently 
mortgaged it to a mtgee. who forthwith 
registered his mtge. : — Held : the title of 
the official receiver was not postponed to 
that of mtgee. by reason of the order of 
adjudication not having been registered. — 
Be Oaloott &; Elvin’s Contract, [1898] 
2 Oh. 460. 

1642. Add. Citation : — 39 L. J, Bey. 46. 


1647. Add. Annotation : — Refd. Holden v. South- 
wark Oorpn., [1921] 1 Ch. 650. 

1650. After this case add : — 

-.] — See, now, Companies Act, 1929 (c. 23), 
8. 142. 

1656. Add. Annotation : — Consd. Re Boulton, Ex p. 
Moncrieff v. Official Receiver (1926), 185 
L. T. 461. 

1657a. .] — The partners of a firm, 

which was heavily indebted to the firm*s 
bankers, formed a limited co. to take over the 
debt. They then, with the consent of the 
principal creditors of the firm, gave the bank 
a joint & several guarantee for payment of 
the transferred debt & of any sums due to 
the bank from the co. Upon the subsequent 
bkpcy. of the firm & the individual partners : 
— Held: (1) bkpta. had by the guarantee 
contracted a “ debt provable in the bkpcy. 
without having at the time of contracting it 
any reasonable or probable ground of expecta- 
tion of being able to pay it ** within 1914 
Act, s. 26 (3) (d), which covered not only a 
new & original debt, but also a debt in renewal 
of or in substitution for a previously existing 
debt, & their discharge must be suspended 
for a period of two years ; (2) the ct., upon 
the particular facts of the case, granted each 
partner a certificate that his bkpcy. was 
“ caused by misfortune without any mis- 
conduct on his part,’* the certificate to 
operate when the discharge took effect. 
Circumstances which may constitute “ mis- 
fortune without any misconduct ** within 
sect, 26 (4), discussed. — Be Boulton 

Brothers & Co., [1927] 1 Ch. 79 ; suh nom.. 
Be Boulton Brothers & Co., Ex p. Mon- 
CRiEPF V. Official Receiver, 96 L. J. Ch. 
90 ; [1027] B. & C. R. 1, C. A. 

1660. Add. Annotation : — -Heid. Sevenoaks U. D. 0. 
V. Twynam, [1929] 2 K. B. 440. 

1667. Add. Annotation : — Refd. Re Debtors, [1927] 
1 Ch. 19. 


judguient. The day before the applica- 
tion deft made an asfilgnmont in 
bkpcy. The applloatlon was opposed 
by deft, through his solr., Sc also by the 
custodian : — Held : the judge had 
exercised a proper discretion in re- 
fusing to grant leave to proceed. — 
Be Mintz, Maloup v. Mintz, [1930] 
1 W. W. R. 198 ; 2 D. L. R. 7 7; 24 
S. L. R. 290 ; 11 O. B. R. 227.— CAN. 

PART IV. SECT. 7. 

1676 11. To enable debtor to pay.} 

— A receiving order directed not to issue 
for seven days Sc not then to issue 
if petitioner's claim. Including the 
costs of the petition, satisfied. — Be 
MAatnBB. 1192311 D. L. R. 1186 ; 61 
O. h. R. 68; 3 0. B. B. 880.--4JAN. 


PART V. SECT. 1. 

d i. Want of assets. I — 

Where there are no assets the making 
of an order for adjudication is in the 
discretion of the ot . — Be Barakat, 
[1920] N. Z. L. R. 134.—N.Z. 

1698 lii. .1 — Sequestration 

of the estates of a debtor was pro- 
nounced in the sheriff ct. of L, in 1900. 
The trustee was subsequently dls- 
oharged, but bknt. never obtained his 
discharge. He. however, continued to 
carry on business & incurred now debts. 
In 1922 one of the new creditors pre- 
sented a petition in the same ot. for 
sequestration of d 0 btor *8 estates ; — 
Held: in the circumstances Bkpcy. 
(Scotland) Act, 1913 (o. 20), s. 16, did 
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not make incompetent a new award of 
sequestration. — Oook v. M'Dougaul, 
ri923) S. O. 86.-^SCOT. 


PART V. SECT, 2, SUB-SECT. 1. 

IV. On chattel morlgage by deWor.] — 
The validity of a chattel mtge. given 
by debtor who Is subsequently ad- 
judicated bkpt must be determined 
as at the time of such adjudication. — 
Be Saunders Albkrta Oollirries, 
ltd., [1926] 3 D. L. R. 823 ; 119261 2 
W. W. R. 122 ; 6 0. B. R. 727.— CAN. 


PART V, SECT. 3, SUB-SECT. 8. 

s (p. 188) 1. Inftlino petition — 

Creditor prejudiced . )— Re H astir, 1 1 9 2 6] 
N. Z. L. R. 428.— -N-Z. 



1669. Add^ Annotation : — Reid. Sevenoaks U. D. C. 
V. Twynam (1929), 98 L. J. K. B. 637. 

1670. Citation “26 L. J. Bey. 29 »» read 

“ 86 L J. Boy. 29.’* 

Add, Annotation : — As to (1) Consd. Be 
Debtor (No. 29 of 1931), [1034] Ch. 280. 

1731. Add, Annotation ; — Reid. Be Debtors, [1927] 
1 Oh. 19. 

1735. Add, Annotation : — Reid. McDonald v, Nash, 
[1924] A. 0. 026, 

1766. Add, Annotation : — Reid. Be Forder, Forder 
V, Forder, [1927] 2 Ch. 291. 

1771. Add, Annotation : — ^Reld. Be Forder, Forder 
V, Forder, [1927] 2 Ch. 291. 

1775a. Surplus assets alter payment ol com- 

position.] — Bkpt. made a composition with 


Vol. IV. — ^Bankruptcy. Cases 1069 — ^1898. 

his creditors, which was approved, & the 
cash required to satisfy the composition 
havi^ been deposited with the official 
receiver, the adjudication was annulled, but 
the order annulling the adjudication cont^ned 
np reference to the vesting of surplus assets : 
— Held : although the order o£ annulment 
contained no express provision as to the 
vesting of any surplus assets, on payment of 
the composition the estate of debtor, i.e, the 
surplus after satisfying the composition, 
would, by necessary imi)lication, revest in 
debtor. — Flower v, Lyme Regis Corpn., 
[1921] 1 K. B. 488 ; 90 L. J. K. B. 355 ; 124 
L. T. 463 ; 37 T. L. R. 145 ; 65 Sol. Jo. 133 ; 
[1920] B. & a R. 138, C. A. 

1781. Add, Annotation : — Reid. Re Forder, Forder 
V, Forder, [1027] 2 Ch. 201. 


Part VI. — Official Receiver, Special Manager, and Interim 

Receiver. 


1808a. On grant ol administration — Estate ol un- 
discharged bankrupt — Whether estate ol 
trustee divested — Alter-acquired property.] — 

An order under 1914 Act, s. 130, for the 
iidministration of the estate of a deceased 
undischarged bkpt. according to the law of 
bkpey. is not a second or subsequent receiving 
order or adjudication within s. 39 so as to 
divest the estate of the trustee in bkpey. in 
favour of the official receiver under the 
administration order ; but bkpt.’s estate, 
including any after-acquired property, re- 
mains vested in his tiTistee in bkpey. — Be 
8x\rjeant, [1923] 2 Oh. 302 ; 129 L. T. 825 ; 
sub nom. Be Sabjeant, Ex p. Official 


Receiver, 92 L. J. Ch. 626 ; [1923] B. & 
C. R. 63. 

I, Bkpey. 

(Amendment) Act, 1926 (c. 7), s. 3. 

1826. Add, Annotation : — Refd. Be A Debtor, 
[1920] 1 K, B, 461. 

1853. Add, Annotations : — Refd. Everett v, 
Griffiths, [1920] 3 K. B. 163 ; Hearts of Oak 
Assurance Co., Ltd. v. A.-G. (1931), 47 
T. L. R. 579. 

1879a. Application by receiver for annulment of 
adjudication — Whether receiver entitled to 
costs.] — Re A. & M., No. 226a, ante. 


Part VII. — The Trustee and Committee of Inspection. 


1889. Add, Annotations : — Apld. Re Regent 

Finance & Guarantee Corpn. (1930), 69 L. Jo. 
283. Consd. Be WigzeU, Ex p. Hart, [1921] 
2 K. B. 835 J Scranton’s Trustee v, Pearse, 
[1922] 2 Oh. 87. Distd. Re Wilson, Ex p, 
Salaman, The Trustee v, Keith, Prowse (1925), 
133 L. T. 814 ; Be Gozzett, Ex p. Messenger 
& Co. V. Tmstee. [1936] 1 All E. R. 79. Apld. 
Be Sandiford (No. 2), Italo-Canodian Corpn. 
V, Sandiford, [1936] Ch, 681. Reid, Be 
London County Commercial Reinsurance 
Office, [1922] 2 Ch. 67 ; Be Wait, [1927] 1 
Ch. 006. 


1890. Add, Annotations : — Consd. Scranton’s 
Trustee v. Pearse, [1922] 2 Oh. 87. Distd. Be 
Wilson, Ex p. SaJaman, The Trustee v, 
Keith, Prowse (1925), 133 L. T. 814. Refd. 
Be Wigzell, Ex p. Hart, [1921] 2 K. B. 835 ; 
Be London County Commercial Reinsurance 
Office, [1922] 2 Ch. 67. 

1893. Add, Citations :~-122 L. T. 35; [1918-19] 
B. & 0. R. 249. 

Add, Annotations : — Apld. Re Regent Finance 
& Guarantee Corpn. (1930), 60 L. Jo. 2S3. 
Consd. Re Wigzell, Ex p. Hart, [1921 J 2 K. B. 


PART VI. SECT. 8. 

8w. When court will appoint ] — 
Petitioner must convince the ct, that 
an interim receiver is necessary to 
protect the creditors' interests, — J^e 
Canadian Goal Supply, Ex p. 
Btaplks Bell Ino., [1924] 2 D. L. K. 
831 ; 4 O. B. R. 677.— CAN. 

ml. .] — Re Canadian Goal 

Supply. Ex p. Staples Bell Ino., 
[19241 2 D. L. R. 831 ; 4 0. B. F. 577. 
—CAN. 


«z. Order of appointment coniaininff 


undertaking as to damages by pdUionin^ 
creditor — Undertaking tiot discharged on 
termination of appointment] — He Jack- 
SON, [1926] 1 D. L. R. 1189; 68 

O. L. R. 482.— CAN. 

_a. Order appointing — Not appeal- 
able ,] — Ramsay Glass Co. v. Royal 
Bank op Oajnada, [1931] 2 D. L. R. 
769.— CAN. 

tb. Powers of custodian — Sale of 
perishable goods — Musi be 
perishable,] — Re Webbek, [ 
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D. L. R. 2G9: 2 M. P. T^. .013; 12 
C. B. P, 274.— CAN. 

50 , Dispofiiiion of shares.)— 

Re Estate of H. R- 

(No. 1), 09301 3 VV. 

b. L. R. 841 ; 12 C. B. K. 31. — CAN. 


part VII. SECT. 1. 

sd. Hepresentatim of creditors — To 
iforce rights.)— He Hejish, Exp, Qold- 
4in. [1923] 3D. L. R. 101 ; 4 0.B.R. 
t.— CAN. 



Cases 1898— 1894b. English and Empiee Digest Supplement. 


835 ; Scranton’s Trustee v* Pearse, [1022] 2 
Ch, 87. Distd. Re Wilson, Ex p. Salaman, 
The Trustee t?. Keith, Prowse (1926), 133 
L. T. 814. Consd. Ite Sandiford (No. 2), 
Italo-Canadian Oorpn., Ltd. v. Sandiford, 
[1935] Oh. 681 ; Re Gozzett, Ex p. Messenger 
& Co. V. Trustee, [1930] 1 All E. K. 79. 

1803a. Duty not to take advantage ol mistake 

of fact.] — A receiving order was made 
against a debtor, who thereupon applied for 
Sc obtained a stay of the advertisement of 
the receiving order & all proceedings there- 
under pending an appeal therefrom. The 
appeal was subsequently dismissed & an 
order was made adjudicating him bkpt. At 
the date of the receiving order bkpt. had an 
account at a bank. After the making of the 
receiving order & pending the hearing of the 
appeal bkpt, paid into the bank £166 which 
he had collected from his debtors, & drew 
out of his account £199. The bank acted in 
good faith &> received & paid those sums in 
the ordinary course of business without 
knowing that a receiving order had been 
made against bkpt. The trustee in bkpcy. 
claimed a declaration that the sums paid 
into the bank after the date of the receiving 
order vested in him as trustee : — Held : (1) 
the sums paid into the bank by bkpt. after 
the date of the receiving order became by 
virtue of 1914 Act, ss. 18 (1), 37 (1), 38 (a), 
the property of his trustee in bkpcy. ; (2) the 
bank were not entitled to credit themselves 
with the payments out to bkpt., as those 
transactions took place after the date of the 
receiving order & were therefore not pro- 
tected by sects. 45 Sc 46 ; (3) there was 

nothing dishonest in the trustee enforcing 
the rights given to him by the Act, the 
action of the ct. in staying the advertisement 
Sc proceedings could not operate in any way 
in derogation of the rights of the trustee. — 
Re WiGZELL, Ex p. Hakt, [1921] 2 K. B. 
835 ; sub nom. Re Wigzell, Ex p. TitusTEE, 
90 L. J. K. B. 897 ; [1921] B. & 0. B. 42 ; 
sub nom. Re Wigzell, Ex p. Trustee v, 
Barclays Bank, Ltd., 125 L. T. 361 ; sub 
nom. Re Wigzell, Hart v. Barclays Bank, 

87 T. L. R. 626 ; 65 Sol. Jo. 493, C. A. 

Annotations: — Aa to (2) Distd. He WHfion, Ex ». Salamau> 
The Trustee v. Keith, Vrovvse (1925), 133 L. T. 814. Aa 
to (Z) Consd. Scranton’s Trustee r. Pearse, [1922] 2 Ch. 87. 
Bexd. Re London County Commercial Reinsurance Office, 
[1922] 2 Ch. 67. 

-.] — See Bankruptcy (Amendment) 
Act, 1926 (c. 7), s. 4. 

1894a. Duty to recover statutory debt.] — 

In 1919 debtor paid deft., a bookmaker, 
various cheques for bets lost on horse racing. 

Sc these cheques were cleared through various 
banks, as holders. On Aug. 30, 1920, debtor 
was adjudicated bkpt. Sc on Mar. 30, 1921, 
his trustee in bkpcy. by the direction of his 
committee of inspection, commenced an 
action to recover £955, the amount admitted 
to be due, if recoverable. The action was 
transferred to the judge in bkpcy. under 
Bkpcy. Buies, 1916, r. 123. Deft, took the 
oint that such an action ought not to be 
rought by an officer of the ct., as the claim, 
however legal, Vas practically dishonest, & 
that all cts. must apply the rule in Re Condon^ 
Ex p. James, No. 00, ante : — Held : the 
claim the trustee in bkpcy. was seeking to 
enforce was in respect of a debt which under 
Gaming Act, 1835 (o* 41 ), s. 2, Sc the decision 
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of the House of Lords in SuUers v. Briggs (see 
Gaming Sc Wagtoing, Vol. XXV., p. 418, 
No. 213), was a statutory debt, Sc there was 
nothing in Re Condon, Ex p, James, or in 
any of the cases in which the rule in that 
case had been followed, which entitled the 
ct. to say that if Sc when a right of action 
in respect of such a debt vested in a trustee 
in bkpcy., it was a dishonest or dishonourable 
thing for him as an officer of the ct. to enforce 
it, & judgment for the trustee in bkpcy. must 
be entered in the action for the amount 
claimed. — Scranton’s Trustee v. Pearse, 
[1922] 2 Oh. 87 ; 91 L. J. Oh. 679 ; 127 
L. T. 008 5 38 T. L. B. 629 ; 06 Sol. Jo. 608 ; 
[1922] B. Sc 0. R. 62, 0. A. 

Annotation: — ^Befd, Re Wilson, Exp. Salaman, Tho Trustee 
e. Keith, Prowse (1926), 133 L. T. 814. 

lB94b. Duty to act equitably — Recovery of 

money paid to bankrupt with approval of 
official receiver.] — On June 26. 1924, a 
receiving order was made against W. on 
a petition presented on May 26, 1924, in 
respect of an act of bkpcy. on May 1, 1924. 
W. was a promoter of boxing contests Sc 
had in view at the date of the presentation of 
the petition boxing competitions, one of which 
was held at the Stadium, Wembley, on 
Aug. 9, 1924. He appealed against the 
receiving order, Sc pendmg that ^peal the 
receiving order was not gazetted. His appeal 
having failed it was then gazetted on July 29, 
1924. At an interview between W., bis 
solr., the solr. for the Wembley authorities 
& A., the assistant official receiver, who under 
Bkpcy. Rules, 1915, r. 816, represented the 
official receiver, A. was told of the proposed 
boxing contest Sc the judge held on the 
evidence that at the interview W. told A. he 
desired notwithstanding the receiving order 
to be allowed to stage the contest as the only 
hope of providing assets to meet the claims 
of his creditors, Sc that it was arranged he 
could do so without any interference by the 
official receiver, on W. undertaking not to 
use the proceeds of the sale of tickets for his 
private purposes but only for discharging 
the expenses of the staging of the contest 
Sc to hand over any balance to the official 
receiver. On that arrangement being made 
W. proceeded with the negotiations for the 
contest & an agreement was executed by 
which he gave the Wembley authorities 
the right to collect all moneys paid for 
tickets at the tumstDes, Sc they were to have 
those moneys as a security for the payment 
by W. for the use of the Stadium. Various 
ticket agents paid W. for blocks of tickets 
to be sold by them to the public. The 
contest, which was held at the Stadium on 
Aug. 9, 1924, only realised after payment 
of all expenses £730 which W. paid to the 
official receiver. On Sept. 6, 1924, W. was 
adjudicated bkpt., Sc on S^t. 9, S. was 
appointed trustee in the bkpcy. On a 
motion by S. to recover from the various 
ticket agents all sums paid by them since 
the date of the receiving order to W. for 
tickets they had bought from him Sc to 
recover the money collected by the Wembley 
authorities at the turnstiles : — Held : A. had 
power to give his sanction to W‘*s receipt of 
the proceeds of the sale of tickets to be applied 
by him in discharging expenses Sc the trustee 
in bkpcy. was bound by the sanction so 
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given, but even if be were not so bound & 
even if A. exceeded his powers the trustee 
could not take the benefit of W/s activities 
without accepting their burden, & the pay- 
ment to W. of the moneys which the trusts 
claimed, being the direct result of the leave 
obtained by W. from A. to stage the boxing 
contests, it would be inequitable & unjust 
to make reaps, pay these moneys over again 
for the benefit of W.*8 creditors & to hold 
that' the charge given to the Wembley 
authorities was nugatory. — Re WiiiSON, Ex p. 
Salaman, ri926] Ch. 21 5 96 L. J. Ch. 68 ; 133 

L. T. 814 5 70 Sol. Jo. 66 ; [1926] B. & C. B. 96. 

1894c. Extent of duty.] — G. contracted with 

M. &; Co. that they should build upon Ids land 
four greenhouses at a price of approximately 
£1.1 (K), with the proviso that he was not to 
be bound by such contract unless he obtained 
a loan sufficient to meet his obligation under 
the contract. M. & Co. introduced Q. to the 
Agricultural Mtge. Corpn., & a sufficient 
loan by the Corpn. to G. was arranged. 

The work having been carried out to the 
satisfaction of all parties, M. & Co. wrote to 
the Corpn. requesting payment by them of the 
£1,153 14«., & the Corpn. expressed their 
willingness to pay M. & Co. upon receipt of 
G.’s permission. M. & Co. sent a form of 
permission to G. for his signature, but on the 
veiy day of its arrival a receiving order was 
made against G. The trustee in G.’s bkpcy. 
was able to sell the land at an enhanced price 
by virtue of the presence on it of the four 
greenhouses, M. & Co. then sought to 
restrain the trustee from dividing £1,153 14s., 
part of the proceeds of sale of the said land 
among the creditors generally & claimed the 
said sum for themselves in full : — Field : 
as M. & Co. at the date of the receiving order 
had no right to receive the loan from the 
Corpn. without the consent of G., the said 
sum was divisible between the general 
creditors. The facts did not warrant the 
application of the doctrine of Re Condon^ 
Ex p, James ^ No. 1889, as M. & Co. by their 
own failure to obtain a charge to secure their 
debt were in the position of unsecured 
creditors. — Re Gozzett, Ex p. Messenger & 


Co., Ltd. v. Trustee, [1936] 1 All. B. B. 79 ; 
80 Sol. Jo. 146, C. A. 

1895. Add. Annotaiiona : — Consd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 836 ; Scranton’s Trustee 
V, Pearse, [1922] 2 Ch. 87. Dlstd. Re Wilson, 
Ex p, SAlaman, The Trustee v. Keith, Prowse 
(1925), 133 L. T. 814. Consd. Re Begent 
Finance & Guarantee Corpn. (1930), 69 L. Jo. 
283 ; Re Gozzett, Ex p. Messenger & Co. v. 
Trustee, [1936] 1 All E. B,. 79. 

1896. Add. Annotatiom : — Consd. Be Stokes, Ex p 
Hellish, [1919] 2 K. B. 266 ; Re Thellusson 
Ex p. Abdy, [1919] 2 K. B. 735. 

1961a. Suspension of bankruptcy — Death of 

trustee.] — Where proceedings in a bkpcy. 
have been suspended by a resolution of the 
creditors, passed under 1801 Act, s. 110, &; 
the trustee appointed by the creditors to 
wind up the estate & effects of the bkpt. has 
died, the Ct. of Ch. has junsdiction, under 
the Trustee Acts, to appoint new trustees. — 
Re Baphael’s Trust Estaitj (1870), L. B. 
9 Eq. 233 ; 39 L. J. Ch. 200 ; 18 W. B.. 247. 

1966a. Refusal to convene creditors' meet- 

ings.] — Re. Burn (J.), Rx p. Dawson (E. W. 
de V.), McClellan (H. T.) & Trustee, No. 
6318a, post, 

1966b. In regard to convening meeting of 

creditors.]— *( 1 ) Creditors who, pursuant to 191 4 
Act, 8. 79, have required the trustee or official 
receiver to convene a meeting of creditors for 
the purpose of passing specified resolutions, 
cannot obtain an order from the ct. com- 
pelling the trustee or official receiver to 
comply with such requisition if the ct. is, of 
opinion that no useful purpose would be 
served thereby. A trustee is entitled to 
apply to the ct. for directions under sect. 
79 (3) as to whether a meeting ought to be 
called or not in compliance with a requisition 
of creditors to convene it. 

(2) The ct. is not bound to hear a creditor 
in opposition to a bkpt.’s application for 
discharge if satisfied that its attention has 
been called to all the facts &> arguments 
necessary to enable the ct. to come to a 
proper decision. — Ite Burn, Dawson v. 
McClelijsjt (No. 2) (1931), 101 L. J. Oh. 
113 ; [1931] B. & 0. K. 108. 


PART VII. SECT, 2, SUB-SECT. 2. 

1911 ii. ,p— Be London 

Bridob Works, Ltd. (Out.), [1926J i 
D. L. R. 1121.— CAN. 

k i. Not scoured credUor who ficts 

not vaXued securUty.] — Re London 
Bridoe Works. Ltd. (Out.), [1926] 
4 D. L. R, 1121.— CAN. 

19431. Who may appeal against 
decision on election — uustodian not 
being creditor .] — The oueFfcodiaa ' ap- 
pointed by the official receiver after an 
authorised asaignment under Bkpcy. 
Act, if he is not a creditor of the 
assignor, is not entitled to appeal from 
the decision of the official receiver as 
chairman of the first meeting of 
creditors who, after passing on the 
admission or rejection of proofs of 
claim for the purpose of voting, has 
declared a certain person elected as 
wustoe.— -Re MoOoubrbt, J1924] 2 
p. L. R. 1128 ; [19241 2 W. W. R. 348 ; 
4 0. B, R. 643.— CAN* 


PART vn. SECT. 2, SUB-SECT. 6. 

1969 ii. — ConMci of iidere$t 4b 
auty .^ — Where a trust 00 . was an 
authorised trustee In the bkp<w, of a 
umtted CO., &; certain cUmotora 
Shareholders of the latter, having large 


olatms against debtors' estate, were 
also shareholders of the trust 00 ., one 
being also a director, it was conBidorod 
undesirable that the trust 00 . should 
continue to act, &: another trustee was 
appointed. — Re Shaw (Walter W.) 
Oo., Ltd.. [1922] 3 W. W. B. 119; 
68 D. L. R. 616.— CAN. 


PART vn. SECT. 4. SUB-SECT. 2. 


sb. To employ bankrupt at re- 
muneration — Approbation of cemrL] — 
Held : the employment of bkpt. & the 
terms of his employment, Including his 
remuneration, must have the appro- 
bation of the ct. ; the subsequent 
approbation is unauthorised by Bkpt. 
^ Insolvent Act, 1867, s. 276, — Re 
Mactkat, MoGuinnebs r. Hollingb- 
HEAD (1921), 56 I. L. T. 89. — IR. 


sc. To accept tenders,} — When the 
trustee is accepting tenders, he must 
have the written authority of the 
inspectors tc do so. — Re Brown Taxi 
Oo. & Detroit Radiator Oo. (1922). 
65 D. L. R. 136.— CAN. 

sd. To dispose of property,] — 
When the trustee Is selling s^k or 
transferring property he inuet have 
the written authority of the inejpectore 
to do so.— JSs Brown Taxi Co. 
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Detroit Radiator Co. (1922), 66 
D. L, R. 136.— CAN. 


se. To dispose of shares — Applica- 
tion for direction of co/urt,} — Re Estate 
OF H. K. Rked & Co.. Ltd. (No. 2), 
[1930] a W. W. R. 158 ; 4 D. L. R. 
923 ; 12 0. B. R. 33.— CAN. 


sf. To lease,] — On a motion under 
sect. 84 of Bkpcy. Act by a secured 
creditor to reverse the trustee's act or 
decision, authorised by the credltys &: 
inspectors, in leasing the plant of the 
bkpt. for the current year : — H eld : a 
trustee in bkpcy. has no powy to 
lease under sect. 43 of Bkpcy. Act & the 
lease was accordingly set 
3EOHART FISDEBTEB, LTD., 

Rennebero ^ Sons Co. v, Canadmn 
CJREDIT Men's Trust Assocn. (B. C.), 
[1929] i D. h. H. sse: 2 w. W. Ii. 
US ; 10 C. B. B. SO.-..— CAN. 

J Pairment — Power tomakf-'—lo 

thlt 

mrchase goods on 

hould ho fail to complete 

bould lose all the money paid. When 

II the pavnientfl had been made save 

he lost one debtor became bl^t. 

leU : the trustee might pay the li^ 

istalracnt & retain the 

EMIK0X 8c OomNo Motor Dis'fRi- 



Cases 2007a— 2158. English and Empibb Digest Supplement. 


2007a. Without order of court for 

delivery of accounts. >-~The ct. has jurisdiction 
under 1914 Act, s. 105 (5), to make an 
immediate & unconditional order for the 
committal of a trustee of a deed of arrange- 
ment for non-compliance with an order of 
the Board of Tiade made in pursuance of 
Deeds of Arrangement Act, 1914 (c. 47), s. 13, 
to transmit an account of his receipts & 
payments as such trustee. — ^JSeALLBN, [1935] 
Oh. 74; 152 L. T. 328 ; suh nom. He Alusn, 
Ex p. Board of Trade v. Nelson, 104 
L. J. Ch. 204 ; [1934] B. & C. 11, 99. 

2028a. — — .] — Where a trustee in bkpcy. 

with the sanction of the committee of in- 
spection employs a solr. to do particular 
business, the principle on which the solr.’s 
bill of costs against the trustee is to be taxed 
is that of solr. & client, not as between solr. 

his own client but that of ** wliere the client 
& others are interested in a common fund,'* 


i.e, bkpt.’8 estate, & on such a taxation the 
taxing master is not bound to allow copies 
of documents supplied to counsel at his 
request, nor the whole amount of the fees 
paid to counsel on the written authority of 
the trustee. But where the trustee has 
honestly sanctioned an expenditure which is 
not excessive, the taxing master should take 
a liberal view as far as possible in allowing 
the amounts against the estate which have 
honestly been incurred on behalf of such 
trustee . — Re Lavby, Ex p. Ooken & Cohen, 
[1921] 1 K. B. 344 ; 90 L. J. K. B. 246 ; 124 
L. T. 672 ; [1920] B. & 0. R. 171. 

2114. Add, Annotations : — Apld. Re Bum, Ex p, 
Dawson (E. N. de V.), McClellan (H. T.) & 
Trustee, [1932] 1 Oh. 247, Refd. Sevenoaks 
U. D. 0. V. Twynam, [1929] 2 K. 440. 

2168. Add, Annotation : — Consd. Re Katherine et 
cie. Ltd., [1932] 1 Oh. 70. 


BUTORtES (1922), 69 D. L. R. 105 ; 1 
O. B. R. 464.— CAN. 

PART VII. SECT. 6. SUB-SECT. 1.— A. 

j i, /ScwM! creditors not notified.^ 

— If the trustee discovers that he has 
failed to seud to some of the creditors a 
notice intended to be sent to all, ho 
should notify those who have been 
overlooked to file their proofs & should 
advise them of what has taken place ; 
It la not necessary to call a now meet- 
ing. — Re Canadian Okbeal & Flour 
Mills Co. (1922), 67 D. h. R, 234; 51 
O. L R. 316 ; 2 C. B. II. 158.— CAN. 

2001 i. To realise to best advantage — ■ 
Acecptance of tenders.] — 1’he trustee 
must bo governed by the advice of the 
inspectors & by ordinary busbioss 
iudginont in delaying the acceptance 
of any tender for the purchase of 
debtor’s assets. — Re Canadian Cxreal 
iSt Flour Mills Co, (1922), 07 D. L, R. 
234 ; 61 0. L. R. 316 ; 2 C. B. R. 158. 
—CAN. 


PART VII. SECT. 6, SUB-SECT. 1.— 

B. fb). 

2008 11 a. Accountant — Charge 

for clerk's time ] — Whore an account- 
ant’s work is Indispensable a trustee 
under Bkpcy, Act may be allowed to 
charge against the estate, as a disburse- 
ment subject to taxation, a fee for 
his partner’s work as accountant pro- 
vided the trustee renounces any profit 
thereby accruing to him. But pay- 
ments made t,o the trustee's firm for 
the work of its employees must be 
disallowed as dlsbuTsements. — Re 
Bryant* Isard &Oo., (1925] 4 D. L. R. 
167 ; 57 O. L. R. 471 ; 6 C. B. R. 799. 
— CAN. 


sg. Coats incuned before appoint" 
ment of inspectors.] — Solrs.’ cosis for 
sorvloos rendered prior to the appoint- 
ment of Inspectors are not taxable 
against the estate . — Re Stonbbero 
(1922), 69 D. L. R, 728 ; [19221 2 

W. W. R. 1328.— CAN. 


•b. Salaries of regular employees ,] — 
A custodian or trustee in bkpcy. can- 
not recover os disbrn^somento, the 
salaries ' paid Its regular employees. — 
Re Ohevribr & Sons, Ltd., [19281 2 
W. W. R. Ill J 87 Man. L. R. 444 ; 10 
0. B. R. 27.— CAN, 


PART VII. SECT. 6> SUB-SECT, l.~ 
B. (0). 

g ,] — The taxation of a trustee 

in bkpcy. *s bill of fees & disbursements 
will oe reopened when it appears 
primd facte that improper items have 
been included. Proof that the taxing 
master did not understand how far the 
Insrpeotore had approved the accounts 
will establish such a primd fade case.— * 


Re J. Stanley Wedlock, Ltd., 
(1925] 2 D. L. R. 666 ; 5 C. B. R. 62.6— 

CAN. 

2031 1. Basis of taxation of solicitor's 
charges — Amount of costs limited,] — Re 
Mbsserveyb, Ltd., [1924] 1 D. L. R. 
1037 : 4 0. B. R. 493.— CAN. 

PART VII. SECT. 6. SUB-SECT. 1.— 

C. (a). 

2086 1. Order for payment — When 
granieA — Proceeds of sale handed over 
to debtor.] — Where debtor parts with 
property to a trustee who. in fraud of 
creditors, dispose** of it & hands over 
the proceeds oi the sale to debtor, such 
a fraudulent trustee may bo compelled 
to pay to the creditors the money 
which he received as a result of such 
sale. — Cameron v, Moseley, [1923J 
3 D. L. R. 267.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— H. 

8k. Trustee giving secret information 
to purchaser of part of estate — Right to 
set aside sale.] — Re Davies Footwear 
Co.. UNDERHILLS, LTD., V. BARBEB 
(1023), 53 O. L. R, 467 ; 4 C. B. R. 
131.— CAN. 

si. Effect of Bankruptcy Act, 1914, 
8. 80.] — Above sect. Is not Intended to 
confer a general Jurisdiction upon the 
Ct. of Bkpcy. to set aside such a sale & 
thereby affect rights acquired by pur- 
chasers. — Re Chirnside ; Dioby v. 
Union Trustee Co. op Australia, 
Ltd. (1929), V. L. R. 217,— AUS. 

PART VII. SECT. 6, SUB-SECT. 2.— A. 

2125 iv a. ** Cash receipts.**] 

— The trustee Is to be confined to five 
per cent, of the cash receipts in all 
circumstances, unless the inspectors In 
writing increase the amount & the ct. 
approves. — Re Bryant Isard & Co., 
[1925] 4 D. L. R. 167 ; 67 O. L. R. 
471 ; 6 O. B. R. 799 ; varying [1926] 1 

D. L. R. 847 ; 5 C. B. R. 393.— CAN. 

2126 iv b. Meaning.] 

— Re Johnston, [1926] 4 D. L. R. 226. 
—CAN. 

2125 Iv 0 . .] — Bkpcy, Act, 

1927 (c. 11), B. 85, does not recognise 
6 per cent, of the cash receipts as the 
ordinary commission aUowable to a 
trustee In bkpcy, ; but merely fixes 
5 per cent* as the limit of the charge 
to be allowed, except with the approval 
in writing of the Inspectors & of the ct. 
Under the olrcumstanoes In the present 
case a commission of 3 per cent, on 
both the receipts & on the cash received 
by the trustee under a composition 
agreement was held to be reasonable. — 
Re Chevbibb & Sons, Ltd., [1928] 2 
W.W. R. Ill; 87 Man. L, R, 444 ; 10 
0. B. R. 27.— CAN. 

sm. Right to priority Over Croxn 
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det>t8 .] — The trustee Is entitled to be 
paid his fees & expenses in priority 
to the Crown . — Re Canadian Carpet 
& Comforter Manufacturing Co., 
Ex p. A.-G. FOR. Canada, [1924] 4 
D. L. R. 1307 ; 5 C. B. R. 64.— CAN. 


sn. Over claims for taxes,] — A. 

trustee in bkpcy. is entitled to retain 
his fees & expenses out of the estate In 
priority to the Crown’s daim for sales 
taxes . — Re Toronto Metal & Waste 
Co. (1921), 67D.L.R. Ill ; 61 O.L.R. 
287 ; 2 C. B. R. 138.— CAN. 

— The claim of the 

trustee in bkpov. for his expenses Is 
payable in priority to the terras owing 
by debtor to a municipality . — Re 
Adams Shoe Co., Ex v. Town of 
Penktanouishene, [1923] 4 D. L, R. 
927.— CAN. 


8p. .] — The trustee in 

bkpoy.’s claim for his fees & expenses 
always precedes the Crown’s claim 
for taxes under War Revenue Tax Act, 
— Rc Davis, [19241 3 D. L. R. 666 ; 4 
O. B. R. 698.— CAN. 

8t. Over claims by landlord ,] — 

If the landlord’s claim arose anterior 
to that of the Crown’s claim for taxes, 
the trustee’s claim for his fees & 
expenses will count after the landlord’s 
claim.— Re Davis, [19241 3 D. L, R. 
666 ; 4 C. B. R. 698.— CAN. 

Priority of debts generally, see oases 
in Part XII., post, 

q I, Power of court to enforce pay" 
ment .] — The ct. will not dispose of a 
petition for an order for immediate pay- 
ment of the trustee’s costs. — Men’s 
Aittre Reoibitsred V. Hart (1922), 
68 D. L. R. 193 ; 2 0. B. R. 634.— 
CAN. 


8V. Non-payment of fees — Whether 
ground for setting aside composition .] — 
Lake St. Joseph Hotel v Grosleau 
(1928), Q. R. 45 K. B. 118 ; 10 O. B. R. 
14.— CAN. 


PART VII. SECT. 6, SUB-SECT, 2.— 
B. (b). 

sw* Duty to obtain indemnity — 
Value of estate uncertain. 1 — Where there 
is any doubt as to the value of the 
estate an authorised trustee should 
before proceeding with its adminis- 
tration, obtain an Indemnity from the 
creditors. — Re Gump (1921), 69 D. L. R. 
202 ; 61 O. L. R. 118 ; 2 C. B, R. 66,— 
CAN. 


PART Vn. SECT, e, SUB-SECT. 1.— B. 

2159 i. Receiver handing over assets 
to trustee — WheRier lien for charges — 
Whether locus standi to impegch 
management of trustee.] — Held : (1 ) the 
Interiin receiver’s fees & expenses were 
a first charge upon the assets, & should 
be paid In priority to other fees & 
expenses, in tne administration thereof ; 



Vol. nr.— Baokropicy. Cases 2176-S385. 


2176. Add. Annotation : — Retd. Spencer v. Ash- 
worth, Partington, [1925] 1 K. B. 689. 

2264a. .] — A trustee having persistently dis- 

regarded the directions of the Board of 
Trade to send his accounts for audit the Board 
of Trade removed him. His accounts were 
sent in shortly after his removal, &: it was not 
alleged that he had been guUty of any mis- 
appropriation or other irregulaiity. The 
creditors by ordinary resolution disapproved 
of the trustee’s removal, & the trustee 
appealed to the High Ct. Tlie ct. held, on 
the facts, that the Board of Trade’s decision 
to remove the trustee was right. The motion 
was accordingly dismissed with costs. — 
Re Rothman & Allanswick, Ex p. Rubens 
V. Boabd op Trade, [1934-5] B. C. R. 
224. 

2288. Add. Annotation Re Bulmer, 

Greaves I. R. Comrs., [1937] 1 All E. R. 
323. 

2293a. Holder of proxy from company.] — 

At the date of the receiving order the bkpt. 
had on deposit with a bank certain preference 
& ordinary shares whicli had been deposited 
by him by way of security for a loan. A 
creditor for a, largo sum of money, a limited 
CO., was appointed one of the members of 
the committee of inspection in the bkpey. 
The co., being unable to act personally, 
appointed applt., who was its chairman, to 
act as its general proxy on the committee. 
In the course of the bkpey. the applt., 
whilst so acting, purchased some of the 


deposited shares from the bank without any 
knowledge that the person who had deposited 
the shares was the bkpt. that the equity 
of redemption in them formed part of his 
estate. Applt. subsequently sold some of 
these shares : — Held : ai)pit. must in the 
circumstances of the case be treated as a 
member of the committee of inspection k> 
was therefore in a fiduciary relation to the 
hkpt.’s estate. He was therefore x)recluded 
on general equitable principles from entering 
into the present transaction, which was 
therefore void against the trustee in bkpey. 
As, however, the transaction was entered into 
by applt. in ignorance that the shares formed 
part of the bkpt.’s estate, the ct., whilst 
ordering him to hand over to the trustee 
in bkpey. the shares retaintid by him (subject 
to his lien for the price paid by him), would 
not order him to replace the shares sold by 
him but would be content to require him to 
account for the purchase money actually 
received for the shares which he had resold. 

The validity of the appointment of a 
limited co. as a member of a committee of 
inspection doubted. — Re Buumer, Ex p. 
Greaves, [1937] Ch. 499 ; sub yiom. Re 
Buemer, Greaves v. Inland Revenue 
Comrs., [1937] 1 All E. R. 323 ; 106 L. J. Ch. 
268 ; 156 T.. T. 178 ; 63 T. L. K. 303 ; 81 
Sol. Jo. 117 ; [1936-7] B. & C. R. 196, C. A. 

2299a. Resolution of — Proof of.] — Re Oqvs (1936), 
80 Sol. Jo. 425 ; sub now.. Practice Note, 
[1036] W. N. 160. 


Part VIII. — Proof of Debts. 


2344. Add. Annotation : — Consd. Re Moss, Ex p, 
Everitt (1923), 93 L. J. Oh. 98. 

2353. Citations : — Delete “ 1 L. J. Bey. 44.’’ 
2385. Add. Cilatiom : — ajfg, S. 0. sub nom. 


Morgan v. Hardy (1887), 18 Q. B. D. 646, 
O, A. ; revsg. (1886), 17 Q. B. D. 770. 

Add. Annotations : — Consd. .Tames Smith &; 
Sons (Norwood), Ltd. ?;. Goodman, [1936] 


(2) no one except the creditors can 
attack the trustee upon the grround 
that he has mIsmanaKfod the estate. — 
Re Gump (1921), 69 D. L. R. 202 ; 51 
O. L. R. 118 ; 2 0. B. R. 56.— CAN. 

2159 li. Before the 

making of the rccelvirifj order debtor 
00 . made an assignmont to T.. an 
authorised trustee, who had no know- 
ledge that a bkpey. petition had been 
fled before the assignment : — Held : 
T. having acted innocently, ought to 
receive remuneration for his services, 
which must be treated as an expenditure 
of the tru8tee,ranklng ahead of the claim 
of the Crown. — Re Toronto Metal & 
Waste Co. (1921), 67 D. L. R. Ill : 
61 O. h. R. 287 ; 2 0. B. R. 138.— CAN. 

sx. Bankrupt insured for benefit of 
creditor — Policy moneys held in trust 
for creditor.] — Re Wilner (Ont.), 
[1928] 2 D. L. R. 396 ; 8 O. B. R. 616. 
—CAN. 

•y. Trustee carrying on business — 
lAahility for goods supplied.] — Re 
Allied Oil & Gas Go., Smith 
Trustee (Ont.), [1928] 2 D. L. R. 
986 ; 10 O. B, R. 69.— CAN. 

PART VU. SECT. 9. SUB-SECT. 1.— B. 

tz. Who may vote — Wife of bank- 
rupf.j-^Bkpcy. (Scotland) Act, 1913, 

B. 60, enacts that the wife of the bkpt. 
shall not he entitled to vote in the 
election of the trustee, hut that In all 
other respects she may be ranked as a 
creditor. Sect. 71 enacts that a 
majority in number 8c value of the 
oroditors, present at any meeting duly 
called for the purpose, may remove the 
trustee : — Beui .* the wife of the bkpt. 


was not entitled to vote for the removal 
of the trustee in respect that the 
removal of the trustee was nothing 
more than a step In the procedure for 
electing a new trTi8t.ee. — M acNauoht 
V. SIEVWRIGHT, [19281 S. C. 687. — 
SCOT. 

PART VII. SECT. 9, SUB-SECT. l.~ 

C. (a). 

sa. For good cause.] — If n trustee 
In bkpey. acts throughout with the 
consent of the creditors, & if his 
appointment as troatoe is confirmed 
at a general meeting of creditors, there 
can be no groTinds for dismissing him 
from offloo. — Lanolots r. Lemirr, Re 
Gardner(1922).65D.L. R. 128.— CAN. 

PART VII. SECT. 9. SUB-SECT. 3. 

2285 i . Revocation of order of release — 
To enable trustee to administer after- 
aeguired property — Estate administered 
in ignorance of existence of property. 1 — 
Re Watson (1927), 61 O. L. R. 173.— 
CAN. 

PART VII. SECT. 10. 

8g. Must be appointed by credUcyrs.] 
— The creditors of a bkpt. have no 
power to delegate their power to 
appoint inspectors of the estate. — 
Banque Canadienkk Nationalb V, 
Mutual Life Insurance CJo. of New 
York & Bhraqoe, [1933] 1 W, W. R. 
508.— CAN. 

sm. Power — To ofverride creditors* 
instructions to trustee.] — Where at a 
creditors* fln^t meeting they instruct 
the trustee to give priority to certain 
claims : — Semhte : it is not competent 
for the inspectors to override such 
Instructions. — Re Olvmpia Cafe Co., 
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Ltd., Ex p. Bed all [19271 1 D. L. R. 
907 ; [19271 1 W. W. R. 131.— CAN. 

sp. Exercise of powers — Must act 
personally.] — Re Brown Taxi Co. & 
Detroit Radiator Co. (1922), 65 

D. L. R. 136.— CAN. 

2298 i. To consent to appointment 

of solicitor — No particular form necessary 
— Must be specific.] — Re Bryant, 
ISARD & Co. (Ont,), [19261 4 D. L. R. 
440 ; 7 C. B. R. 594 ; varying, [1925] 
1 D. L. R. 34 ; 7 C. B. R. 93.— CAN. 


PART VII. SECT. 11. 

sd. Aulhorised, trustee acting for 
estate without authority.] — R. was ap- 
pointed an authorised trustee in bkpey. 
F. another authorised trustee, made an 
arrangement with R. whereby ho 
purported to transfer to R. the ad- 
ministration of an estate & R. pro- 
ceeded to deal with the estate as if ho 
had become authorised trust, In 
an action upon a security bond given 
by R. t — Held : the security renulrcd 
by the Act applies only to an authorised 
trustee in bkpey. after his appoint- 
ment as trustee of an estate ; iv. njtl 
not act L:8 an authorised trustee under 
the Act; therefore deft. co. never 
became liable for Ids misconduct. 
Mulvey V. General Accident 
Co., [19301 2 I). L. K. 

110 .* 11 O. B. R. 273. — CAN. 


PART VIII. SECT. 4. SUB-SECT. 1. 

jn i, „ — Meaning o/. ]— MoAlijbter 
5; McAllister v, Oruock, [1937] 3 
W. W. R. 267.— CAN. 

2385 ii. Bankruptcy Act, s. 44), 

— The above sect, does not give persons 



im 5 — 2 S 4 B . Emoush and Empire Digest Sotplem®^* 

2K *" fie^J 1 

2S9S. ^(W. Annotation : — ^Hefdf. Be Simms, [1930] I 2559^ Annotation : — Dlstd. ^Houlder, [1929] 

2 Cb. 22. I 1 Oi. 205. 


2415. Citation : — 1 Ves. & B. 112. 

2419a. Forbearance to prove on agreement by 


Jf’. claiming repayment of a loan. Before 
judgment could be obtained a receiving 
order was made against F. In consideration 
of M.B.C. Co. foregoing its light to prove in 
the bkpcy. of F., C. promised to pay to M.B.C. 
Co. on demand the amount of the loan. No 
part of this sum was paid, & M.B.C. Co. 
obtained judgment against C. in respect of it. 
A receiving order was then made against 
C. M.B.C. Co. tendered a proof in the 
bkpcy. of C., but the trustee rejected it : — 
Held ; the giving up by M.B.C. Co, of its 
right to prove in the bkpcy. of P. was good 
consideration for the promise by C. to pay 
the amount agreed, & M.B.C. Co. were 
entitled to * prove in the bkpcy. of C. — He 
CUTIIBERT, Ex p. MONNOYER BRITISH CON- 
STRUCTION Co., Ltd. v. Trustee, [1930] 1 All 
E. B. 842. 

2429. Add. Citation : — 15 L. J. Bey. 9. 

2453, Add. Annotatio7i : — Consd. .Tames Smith & 
Sons (Norwood), Ltd. v. Groodman, [1930] Ch. 
210. 

2458. Add. Annotation : — Consd. Be Houlder, [1929] 
1 Ch. 205. 

2463. Add. Citations : — affg. S, 0. siib nom. 
Morgan v. Hardy (1887), 18 Q, B. D. 046, 
0. A. ; r&vag. (1886), 17 Q. B. D. 770 
A dd. A miotatio7is : — Apld. .Tames Smith & 
Sons (Norwood), Ltd. v. Goodman, [1930] 
Oh. 216. Held. Baker v. Lloyd’s Bank, 
[1920] 2 K. B. 322. 


2514a. 

sureties borrowed £20,000 from an in^rance 
CO. The loan was secured by the joint & 
several covenant of the borrowers & the 
sureties & by a mtge. & further charge on the 
bonowers’ life policies. The loan was repay- 
able by instalments spread over five years, 
but, if a borrower or surety became bkpt., it 
was immediately repayable. On Jan. 10, 
1924, a receiving order was made against one 
surety, H., on his own petition, & on Jan, 25 
he was adjudicated bkpt. At the date of 
the receiving order the amount due to the 
insurance co. as creditors was £8,000 principal 
& £249 interest, & on Jan. 13, 1920, they put 
in a proof for that amount in H.’s bkpcy. 
Between the date of the receiving order & the 
proof, however, the creditors had received 
some £6,372 made up of £4,910 payments of 
principal & interest by the other sureties 
&: £462 credited ex gratia as the surrender 
value of the policies which had really lapsed. 
The trustee in bkpcy. applied to reduce the 
proof by £5372 : — Held : as each surety 
was liable for the whole debt due at the date 
of the receiving order, the creditors were 
entitled to prove for the full amount in the 
surety H.’s bkpcy. without giving credit for 
any sums received from the other co-sureties 
since that date, provided that they did not 
in the whole recover more than 20s. in the 
pound. — Bte Houlder, [1929] 1 Ch. 205 ; 
sxd) nom. Re Houlder, Ex p. Rabbidgb v. 
Eagle Star Dominions Insurance Co., 98 
L J. Ch. 12 ; 140 L. T. 326 ; [1928] B. & 
C. B. 114. 


2467. Add. Annotation , : — ^Refd. Re Lister, Ex p» 2545. Add. Annotation : — Expld. Re Fenton, Ex p. 
Bradford Overseers &; Bradford Oorpn,, [1920] Fenton Textile Assocn. (1930), 99 L. J. Ch. 

Ch. 149. 358. 


not othorwist) entitled to recover from 
bkpt. a right to prove against his estate 
beoauso of an obligation to a third 
person . — Re Excelsior Electric 
Dairy MAcmNERY, Ltd., fl9231 3 
D. L. R. 1176: (1922), 52 O. L. R. 
225 ; 2 O. B. R. 699,~-CAN. 

se. Debt due from association pro^ 
hihiied from dealing on credit system.] 
— field : not provable. — Re Kelvinq- 
TONf Grain Growers' Co-operative 
ASSOON., tl92il 1 D. L. R. 249.— 
GAN. 

PART VIII. SECT. 4, SUB-SECT. 3.— B. 

2427 i. Bankruptcy of purchaser — 
Pari delivery before bankruph^u — Can- 
ceUaiion of contract .] — The Insolvent 
00 . agreed to buy sugar, to be delivered 
In fixed monthly instalments. After 
certain dellverieB had been made the 
sugar on. intimated that there would 
be no more deHreiies until the out* 
standing account for previous de- 
Hreriea was settled. The insolvent 
00 . made no demand for deliveries Sc 
the sugar co. made no tender ; — BOd 
the sugar 00 . could not be permitted to 
He by until the wkole period of the 
contract was up Sc then tnatm dam 
for the failure to call for deilyery d. 
each of the preceding months,' 
Rockiand Cocoa & <5aocoiiATB6 Co, 
(1921h 64 D. h. R. 644; 51 O, L, R. 
19 ; 2 O. B. R. 43.— can. 

2428 1. — — Reside by >roo/ 

for loss on resole.}— jffslS the veawra 


could prove for such damages as they 
would have been entitled to recover 
against the insolvent for the breach of 
the contract, — Re Haohborn (1922), 
67 D. L. R. 227 ; 61 O. L. B. 312 ; 2 

C. B. R. 224.— CAN. 

2438 i. — — Payment in foreign 
currency,] — Bdd : the vendor entitled 
to prove for an amount equivalent 
In value to the amount payable In 
foreign currency. — Re McKay (1922), 62 
O. L. R. 466 ; 3 a B. R. 462.— CAN. 

2488 11. Goods not reasonably 

fit for required purpose.] — Held: the 
value of the goods should be estimated, 
the damages Incurred by the purchaser 
deducted. Sc the balance proved for. — 
He Scotland Woollen Mills Co., 
11923] 2 D. L. R. 274 ; 3 C. B. R. 636. 
—CAN. 

•f. Sale dt purchase in b^dk.] — Claim 
of purchaser to rank on estate of ven- 
dor disallowed . — Re White, [19263 1 

D. L. R. 1189 ; 68 N. S. R. 1 ; 6 
O. B. R. 611.— CAM. 


PART VIII. SECT. 4, SUB-SECT. 8.— 0. 

2448 iv, — For full amount 

of rent due — NoiwUhstanding agreement 
for reduoUan of rent in conHderation of 
o&mpromise'^OompromiBe not carried 
ewi.l — Re Mabtins, Ltd. (N. ©.), 
(19263 2 D. L. R. 636 ; 7 0. B. R. 
486.— CAN. 


2405 1, Proof by sub-tmant^Against 
terujmt — Paiture to obtain renewal}— 
Sub-tenant who has failed to obtain 


24 


further sub -lease owing to bkpcy. of 
tenant & disclaimer by trustee is 
entitled to rank as a creditor for 
damages against the estate of the 
tenant.— S chxtlte-United, Ltd., 
[1934] 4 D. L. R. 51 ; O. R. 453.— CAN. 

PART VIII. SECT. 4, SUB^SEOT. 3.— 
D. (a). 

2481 Iv. Contingent on survivor- 

ship of %oife.] — Re Laing (1821), 64 
D. L. R. 637 ; 61 0. L. R. 11 ; 2 
0. B. R. SS.-’-^AN. 


PART VIII. SECT, 4, SUB-SECT. 8.— 
D. (b) m. 

2826 U. . 1— Re Andue w MoTHBU- 

WELL INSTATE, [1923] 4 D. L. R. 986; 
ajfiTd. 26 O. W. N. 369.— CAN. 

1 1. .] — Held : the surety could 

not rank on the estate before the 
creditor had been paid in full.-— Re 
Coughlin Sc Co.. Ex p. Guabantee 
Co. OP Nobth Aaodrioa, [19281 4 
D. L. R. 071 ; 3 W. W* R. 1177.— 
CAN. 


2546 ill. .1— The contingent 

liability of a surety who has not been 
called on to pay is a debt provable on 
the bkpcy. of the principal debtor, — 
He Eboiuent. AI.BERTA IjUMBrr Co. r. 


Alberta Department op agbi cul- 
ture, [19253 3 D. L. R. 877 ; [19261 2 
W, W. R. 415; 6 0. B. R 766.— OAK. 

2545 iv, A surety wjio has 

not paid or been excused becomes on 
the insolvency of thb prlnoipal debtor 
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Add* AtinditiMon ^onsd. Re Fenton, Rx p, 

>■ Fenton Textile Ajssocti. (1930), 99 L. J,Ch 4368 . 

2557* Add* AfiTWtaiione : — Coii8d« Re Fenton, Ex p* 
Fenton Textile Assocn. (1930), 99 L. J. Oh, 368, 
R6fd« Re Fenton (No, 2), Ex p* Fenton 
Textile Assoon., Ltd., [1932] 1 Ch. 178. 

2560. Add, Annotation .*-~Consd. Be Fenton, Ex p, 
Fenton Textile Asaocn. (1930), 99 L.J, Oh, 368, 

2501. Add. Annotation : — ^Oonsd. Spencer v. Ash- 
worth, Partington, [1926] 1 K. B. 689. 

2597. Add. Citation : — 15 L. S. Bey, 9. 

2646. Add. Annotation DIstd. Be Houlder, [1929] 
1 Oh. 206. 

2647. Add. Annotation : — ^Retd. Be Honlder, [1929] 
1 Oh. 206. 

2649. Add. Annotation : — Consd. Be Houlder, 
[1929] 1 Oh. 206. 

2650. Add. Annotation : — Retd. Be Houlder, [1929] 
1 Ch. 205. 

2703. Add, Annotation : — Expld. He Fenton, Ex p. 
Fenton Textile Aasocn. (1930), 99 L. J. Oh. 358. 

2721a. Against general partner — Bankruptcy 

ot limited partnership.] — X, was the 
sole general partner in two limited partner- 
ships, Firm A. A: Firm B. By May 12, 1931, 
fiye bills of exchange had been drawn on 
Firm B., who accepted them by X, as 
managing partner. Receiving orders were 
subsequently made against both firms'on X.’s 
etition, & in each case X, was adjudicated 
ankrupt : — Held : the holders of the bills 
were entitled to prove in the Firm A. hkpey. 
— Re Barna-RO, Martins Bank v. Trustee, 
[1932] 1 Oh. 269 ; 101 L. J, Oh. 43 ; 146 
L. T, 191 ; [1931] B. & 0. R. 73. 

2770. Add. Annotation : — Refd. Dewe v. Be we, 
Snowdon v. Snowdon, [1928] P. 113. 

2771. Add. Annotation : — Refd. Dewe v, Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

2791a. Apportionment of dividend.]— The covenantor 
by deed covenanted to pay an annuity to 
trustees for the benefit of his son, &, in certain 
events, for the benefit of other persons. The 
covenantor became bkpt, & the trustees 
lodged proof for the amount of arrears of 
annuity together with a sum which repre- 
sented the capitalised value of the annuity. 
Proof was admitted for a smaller sum & a 
dividend declared & paid. The question 
was whether the whole of the dividend was 
payable to the annuitant & if not how it was 
to be apportioned : — Held : the dividend 
must be apportioned in the ratio which the 
arrears of annuity bore to the total proof 
lodged. The portion representing arrears 
should be paid to the annuitant & the balance 
invested in the purchase of an annuity to be 
administered by the trustees in accordance 
with the trusts declared in the deed. — 
Be Bebcham’s Settubiment, Johnson v. 
Bbbgham, [1934] Oh. 183 ; 103 L. J. Ch. 33 ; 
160 L. T. 861. 


2606. Add. Annotation : — ^Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. IIS. 

2807. Add. Citations: — svb nom. Re DODIHS, Ex p. 
Vaughan’s Exors.,25 Q.B. D. 629 ; 62 L. T. 
837 ; 39 W. R. 126 ; 6 T. L. R. 293 ; 7 Mocr, 
199. 

2810. Add. Annotation : — Refd. Be Hedderwick, 
Morten v. Brinsley, [1933] Oh. 669. 

2811. Add. Annotation : — Refd. Re Hedderwicks 
Morton v. Brinsley, [1933] Ch. 669. 

2812. Add, Annotations : — Consd. Firman v. Royal, 
[1926] 1 K. B. 681. N.F. Re Hedderwick, 
Morten v, Brinsley, [1933] Ch. 669. 

2815. Add, Annotations : — Consd. Re Blanchard, 
Ex p, Blanchard (1932), 101 L. J. Ch. 313. 
Folld. Re Hedderwick, Morten v, Brinsley, 
[1933] Oh. 669. Refd. CampbeU v, Camp- 
beU, [1922] P. 187. 

2829. Add. Annotation : — Refd. Schlesinger & 
Joseph V, Mostyn, [1932] 1 K. B. 349. 

2851a. For what amount company may prove — 
Shares reissued.] — ( 1 ) Where a co. in pursuance 
of its arts, of assocn. has forfeited shares for 
non-payment of moneys due on allotment 
4 fe calls, Sd the arts, provide that notwith- 
standing forfeiture the ex-shareholder shall 
be liable to pay all calls or other money 
owing upon the shares at the time of the 
forfeiture &; the shares are subsequently sold 
& re-allotted to other persons with the 
result of a loss to the co. the co. on the 
subsequent bkpey. of the ex-shareholder is 
only entitled to prove for the actual loss 
suffered, that is the difference between the 
amount received on the re-allotment of the 
forfeited shares & the amount due at the date 
of the forfeiture. 

(2) Any payment of the uncalled capital 
by the new allottees must enure for the 
benefit of the original allottee who has 
forfeited the shares & release him pro tanto 
in respect of the damages for which his 
breach of contract in failing to pay the calls 
rendered him liable . — Re Bolton, Ex p. 
North British Artificial Silk, Ltd., [1930] 
2 Ch. 48 ; 99 L. J. Ch. 209 ; 143 L. T. 425 ; 
[1929] B. & 0 . R. 141. 

2901. Add, Annotations : — Refd. Performing Right 
Soc. V. London Theatre of Varieties, [1924] 
A. C.\\ Re Wait, [1927] 1 Ch. 606 ; Ditcham 
V. Miller (1931), 100 L. J. P. O. 177. 

2902. Add, Annotations : — Apld. Re Gillott’s Settle- 
ment, Chattock V, Reid, [1934] Ch. 97. Refd. 
Re Dent, Ex p. Trustee, [1923] 1 Ch. 113 ; 
Performing Right Soc. v. Iwondon Theatre 
of Varieties, [1924] A. O. 1. 

2902a. .] — By marriage articles in 1914, 

made between husband & wife & three 
trustees, it was agreed that, after the intended 
marriage, an indenture of settlement sho^d 
be executed & that the husband would bring 
into settlement all property to which he 


u conditional creditor, 4c may as such 
prove his claim against the insolvent 
estate.— Rossouw. bto. e, Hougsok, 
[1925] App, B. 97.— S. AF. 

sg. Orediior uoreeing to pmt of! 
dew dwe to another oredmr — Apreemmi 
not carried out,h^BeM; the oredltdr 
woe entitled to rank as a creditor for 
the azncnnt which he had agreed to 
pay offl . — Be Ltd., 

4 B. L. R. 575 ; 5 0. R. R. IfidJ 


affd, fl925J 1 D. L. R, 999; 6 0. B. R. 
414.— CAN. 

PART VUI. SECT. 4. SOB-SECT. 3.— 
D. <b) Iv, 

2560 i. Oo’surety*s liabiHtv to con-- 
trilnUion.] — surety can prove in the 
bkpey. Of a co-surety for contribution, 
although the proving surety has not 
paid the creditor an:HJhlng.— F bo* 
MBKT, ALBBPTA LUMBISR CO. “ 
AtBBRTA OF AOMi 

[19261 8 D. L. R. 377 ; fl925J 2 
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W. W. R. 415 ; 5 C. U. R. 7(»5.— CAN. 

PART Vin. SECT. 4, SUB-SECT. 3.— 
F. (b) i. 

2666 I. Proof for aagrroale mm of 
several /n7/sj— The liability of an 
endorser arises In respect of each 
ludlvidiial note & a bank cannot make 
H general claim against a bkpt. estate 
uB endorser of a large number of notes. 
—lie Hatiss. McKat & Shajrp. Ltd. 
(1934), 7 M. P. R. 535.— CAN. 

ID-* 
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then wa43 or thereafter might become 
entitled, to be held, subject to life interests 
in favour of husband & wife, upon trusts to 
be mutually agreed between the trustees of 
the settlement. It was further agreed that 
the first trustees of the settlement should be 
the three trusted of the articles therein 
named, & that if they or either of them 
should fail to accept the trusteeship of the 
settlement, then such other person or persons 
as the spouses should nominate ; & that in 
the meantime until the execution of the 
settlement the persons in whom such 
property should be vested should hold the 
same upon the trusts of the settlement. The 
marriage was solemnised on the day of the 
execution of the articles. On the death of 
his father on Feb. 22, 1918, the husband, 
under his will, became entitled in reversion, 
subject to the life interest of testator’s widow, 
to a share in his residuary estate. On 
June 13, 1919, the trustees of the articles 
gave notice to the will trustees of the execu- 
tion of the articles. On Oct. 21, 1920, the 
husband, in pursuance of his contract con- 
tained in the articles, executed a settlement 
by which he assigned to the trustees thereof, 
of whom there were three & of whom one 
was also a trustee under the articles, but the 
other two were not, his interest under his 
father’s will upon trusts for the benefit of 
his wife & children. On Dec. 6, 1921, the 
settlor was adjudicated bkpt. The trustee 
in bkpcy. moved for a declaration that the 
settlement the transfer of the property 
purported to be made thereunder were void 
as against him: — Held: (1) the acquisition 
by bkpt. on his father’s death of the property 
which was non-existent at the date of the 
articles did not operate under the well 
settled doctrine as a complete equitable 
assignment of that property, as the persons 
to whom the property was contracted to be 
assigned & the trusts upon which such 
persons were to hold it were not ascertained 
at the date of such acquisition ; (2) even if 
there had been an equitable assignment 
within that doctrine, it would not have 
operated as a transfer of property within the 
true meaning of 1914 Act, s. 42 (3) ; (3) the 
assignment contained in the settlement of 
Oct. 1920, operated as a transfer of property 
within that sub-sect. & was void by xeason of 
its execution within two years of the com- 
mencement of the bkpcy. — He Dent, Ex p. 
Teusteb, [1923] 1 Oh. 113 ; 92 L. J. Ch. 106 ; 
67 Sol. Jo. 32 ; [1922] B. & O. B. 137. 

2905a. Gift by father to children — Investment 

in lather’s firm — Bankruptcy of firm.] — Re 
Aibey (Bdwabd) & Sons, Ex p. Aibby 
(H. W.) & Aibey (P. B.) (1931), 72 L. Jo. 
25, D. 0. 

2934. Add. Annotation : — ^Distd. Re Houlder, [1929] 
1 Oh. 205. 

2955. Add. Annotaiion : — Dlstd. Re Pitchford, 
[1924] 2 Oh. 260. 


2978a. Proof by plaintiff against bankrupt defen- 
dant — Stay of action after bankruptcy — ^Proof 
in bankruptcy for amount claimed in action.] 
— On Oct. 25, 1920, reap., a mtge. broker, 
hereinafter called pltf., issued a against 
debtor in the K. B. Div. to recover a sum of 
£650 for commission earned. On June 20, 
1921, the action was set down for trial. On 
July 19, 1921, a receiving order was made 
against debtor. On Feb. 2, 1922, on the 
application of pltf. made in the action the 
action was stayed with liberty to pltf. to 
restore. On Mar. 6, 1922, pltf., instead of 
applying to restore the action, lodged his 
proof in the bkpcy. of debtor for £660. The 
official receiver rejected his proof, but on 
Jan. 17, 1923, the county ct. judge reversed 
the decision of the official receiver & admitted 
the proof. On Sept. 29, 1923, pltf. lodged a 
further proof for £46 17s. 9d. for his untaxed 
costs of the action, all of which were incurred 
before the date of the receiving order. On 
Oct. 31, 1923, the officii receiver rejected 
that proof. Pltf. appealed, & on Feb. 11, 
1924, the county ct. judge reversed his 
decision & ordered that the proof of the costs, 
amounting to £46 17s. 9d., should be ad- 
mitted subject to taxation. On the appeal 
of the official receiver: — Held: (1) as ptlf. 
had obtained no jud^ent dealing either with 
his claim in the action or the costs thereof, 
but had elected to stay his action & to prove 
in bkpcy. for the amoimt claimed in the 
action, he was not entitled to prove for his 
untaxed costs of the action ; (2) (Astbury, J.) 
the sum for which pltf. sought to prove in 
respect of his costs was not a debt or liability 
certain or contingent to which debtor was 
subject at the date of the receiving order or 
to which he might become subject before his 
discharge by reason of any obligation incurred 
before that date, within 1914 Act, s. 30 (3), 
& therefore was not provable. — Re Pitch- 
ford, [1924] 2 Oh. 260 ; styb nom. Re Pitch- 
ford, Ex p. Official Receiver, 93 L. J. Oh. 
641 ; [1924] B. & 0. R. 118 ; sub nom. Re 
Pitchford, Ex p. Official Receiver v. 
Hall, 131 L. T. 669, D. 0. 

2983. Add. Annotation : — Refd. Re Pitchford, 
[1924] 2 Oh. 260. 

2989. Add. Annotation Consd. Re Pitchford, 
[1924] 2 Oh. 260. 

2991. Add. Annotation : — As to {\) Refd, Abraham 
V. Buckley, [1924] 1 K. B. 903. 

2993. Add Annotation : — Consd. Re Pitchford, 
[1924] 2 Oh. 260. 

3001. Add. Citation :^auh nom. R. v. Sussex JJ., 
14 J. P. Jo. 224.^ 

' 3003a. Second bankruptcy — Proof by trustee in 
first bankruptcy — Debts must have been 
proved in first bankruptcy.] — Re Ooombes, 
Ex p. Official Receiver v. Trustee (1936), 
61 T. L. R. 268, D. 0. 


PART vm. SECT. 4, SUB-SECT. 8.— L. 

8908 I. Ocmtinuino contracts pmeraUv 
-^Debtor faiLing to Complete.lr-^Beld .• 
the creditors were entitled to be paid 
the damages sustained In respect of 
the unexpfred portions of the contract. 
— MoKaY (1922). 62 O. L. H. 466 ; 
8 O. B. R. 462.— CAN. 

2906 i. Loon.}— KODSN, HALXJpTr 


8c Johnston, Ex p. Johnston (Ont.), 
119271 8 D. h. R. foo ; 8 0. B. R. 296 ; 
am- 0928) 2 D.L. R. 686; IOC. B.R. 
211.— CAN. 

sh. Agencv — Bankruptcy of slock 
brokers — Proof for shares.}^Re RoBXBT- 
SON, Re WbatHsrh&ad, [1981] 2 D. 
L. R. 996; [1030) 8 W. W. R. 699 ; 43 
B. 0. B. 282 ; 12 0. B. R. 117.— CAN. 
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PART VHl. SECT. 4, SUB-SECT. ?* 

sa. Costs of solicitors retained to 
oppose granting of receiving order .} — 
Held t the solrs. were entitled to rank 
upon tlie estate of debtor for the 
amount of their costs so incurred* — 
Re Tunnxix, Ltd., 11924J 4 D. L. R. 
862 j 66 O. L. R. 110 ; 6 0. H. R. 78.— 
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8039a. Necessity for stamp — Duty of trustees.] — 

When an unstamped proof of debt in respect 
whereof a fee is payable is received by a 
. trustee, it is his duty to point out to the 
creditor that he has omitted to afdx to it the 
bkpcy. stamp, value Is. Od., required by Table 
A of the Sc^e of Fees, & to inform him that, 
in the absence of the stamp, the proof cannot 
be dealt with as a proof of debt against the 
estate. — Re Brown, Boriani v. Trustoe 
(1934), 103 L. J. Oh. 106 ; [1933] B. & O, 
R. 212. 

8029b. .] — ^Wbien an unstamped proof 

of debt, in respect whereof a fee is payable, 
is received by a trustee, it is his duty to 
point out to the creditor that he has omitted 
to afhx to it the bkpcy. stamp, value Is. 6d., 
required by Table A of the Scale of Fees, & to 
inform him that in the absence of the stamp 
the proof cannot be dealt with as a proof of 
debt against the estate. — Practice Note, 
[1934] W. N. 11 ; 177 L. T. Jo. 44. 

3038. Add, Annotation : — Consd. Re A Debtor, 
[1927] 2 Oh. 367. 

3049. Add, Annotation : — Retd. 2^ L. A. &; 
B. F, M., OSicial Receiver v. The Debtors 
(1926), 95 L. J. Oh. 268. 

3050. Add, Annotation : — Refd. Re Debtor, [1928] 
Oh. 199. 

8052a. Parties represented by Inde- 

pendent counsel.] — Although the ct. has 
power to go behind a judgment or com- 
promise, in order to ascertain whether a 
petition founded thereon has been properly 


presented, it will not do so where the parties 
were represented by independent counsel at 
the time of such judgment or compromise, 
unless there is evidence that counsel acted 
improperly or without full knowledge of the 
facts.— iZe Debtor, [1929] 1 Oh. 126 ; 140 
L. T. 136 ; sub nom. Re Debtor (No. 27 of 
1927), Ex p. Debtor v. Petitioning Creditor 
^1928), ^7 L. J. Ch. 167 ; [1928] B. & 0. R. 

AnnotaHon : — Apprvd. Re Gregory, Kx p. Norton, [1935] 
Ch. 65. 

3054. Add, Annotation : — ^Refd. Re A Debtor, 
[1927] 2 Oh. 367. 

3058. Add. Annotation : — Retd. Re Home & 
Colonial Insce. Co., [1930] 1 Ch. 102. 

3059. Add, Annotation : — ^Refd. Reading Trust, 
Ltd. V. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 

3105a. Creditor money-lender — Contract harsh & 
unconscionable.] — A trustee in bkpcy. has no 
power to reject or reduce a proof by a money- 
lender, on the ground that the contract is 
harsh & unconscionable, such power being 
vested in the ct. alone. — Re Armstrong, 
Exp, Lipton (1926), 95 L. J. Oh. 184 ; [1926] 
B. & 0. R. 21. 

3134. Add. Citationa : — atd) nom. Re Byrom, Ex p, 
Eckersley, 22 L. J, Bey. 27 ; 17 Jur. 198. 

3140. Add. Annotations : — Refd. Re Debtors, [1927] 
1 Ch. 19 ; Mason v. Mason & Cottrell, [1933] 
P. 199. 


part VIII. sect. 6. SUB-SECT. 1. 

8018 V. Name <£? description of 

declarant, J — It is suffioieut If the initials 
of the christlaji names Sc the fnl) 
surname bo given. Sc words setting 
forth the occupation or atation In life 
of the declarant. — Re MoCoubjrey, Re 
Stratton Sc Greenshields, Ltd., 
[19241 4 D. L. R. 1227 : [1924) i 
W. W. U 687.— CAN. 

8018 vi, Omission of “ make oath 

fSf say ** — Effwt of sitbstUtUion of words 
harring same meanina.] — The de* 
claration should not be releoted for 
such variance. — He MoCoubrby, Re 
Stratton & Greens htelds. Ltd., 
[19241 4 D. L. R. 1227 ; tl924] 3 
W. W^ R. 587.-~CAN. 

3018 vli. Statement of account — 

Sufficiency of staiement] — The state- 
meat of account is primd facie properly 
referred to in a declaration only when 
it la ** annexed & marked * A.' ” If, 
however, the statement is a proper one 
& is annexed to the declaration, though 
not so marked. Sc from an examination 
thereof in conjunction with the 
declaration or from other clroum- 
stanoes. It may reasonably be con- 
cluded that the statement Is that 
r^erred to, it may be admitted. — Re 
MoOoubrey, Re Stratton & Grebn- 
smELDS. r^., [19241 4 D. L. R. 1227 ; 
119241 3 W. W. R. 587.— CAN. 

, 8020 1. — — Proof on behalf of corpora- 
tion.} — (1) The declarant not 

e^reasly describe himself as one of the 
classes authorised to make the declara- 
tion. 

(2) Where the declaration does not 
state that the deponent has knowledge 
of the facte deposed to it is objection- 
able Sc should be rejected. — Be 
*REY, Re Stratton Sc Gbebn- 
«xx4,v*4*«^, Ltd.. [1924] 4 D. L. R. 1227 ; 
11924] 8 W. -Vi^. R. 687.— CAN. 


■L Xiderlineatiom emstityss.]— 
Although the declaration oohtains 
inteiltneations Sc erasures not duly 
hdtialed. It may be received. In the 
disoretion pf the official receiver. 


chairman, or trustee, if he is satisfied 
that the change was made before the 
declaration was sworn. — Re MoCou- 
BREY, Re Stratton & Greenshields, 
Ltd,, [19241 4 D. L, R. 1227 ; [1924J 
3 W. W. R, 687.~CAN. 

3024 il. .1— It Is sufficient If 

made before a person authonsed to 
take affidavits under Canada Evidence 
Act, R. S. C., 1906 (c, 145), s. 36.—/^ 
MoCoctbret, Re Stratton Sc Green - 
SHIELDS, Ltd., [1924] 4 D. L. R. 1227 ; 
[1924] 3 W. W. R. 587.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 2. 

tk. Necessity for filing claim ,] — 
Neither the ct. nor the trustee 
consider a creditor's claim against 
bkpt.'s estate until it has been filed. — 
Re Continental Publishing Co,. 
Bx p. Davis & Simmons, [1924) 1 
D. L. R. 339 ; 4 O, B. R. 343.— CAN. 

PART VIII. SECT. 7, SUB-SECT. 1. 

8086 Iv a. .]— i2c 

Union, Indian Sugar Mills Co,, 
Ltd. V. Bbu Lal, Jagannath (1927), 
I. L. R. 49 AH. 728.— IND. 

8036 vi. .] — The judge has 

power to inquire into the consideration 
for the jndgment debt. — Re Allan 
Grain Growers* Co-operative 
Assoon., Ex p. Robinson, Little & 
Co. (1922), 65 D. L. R. 847 : 15 

Sask. L, R. 296 ; [1922] 2 W. W. R. 
142.— CAN. 

3067 1 , Except in regard to 

CLSse^ssed taxes ,} — Judgment was re- 
covered by the A.-G. of the Irish Free 
State against H. for excess profits 
duty in respect of the four accounting 
periods ending Dec. 31, 1917, 1918, 
1919, 1920. The assessments were 
made by the revenue officials of the 
Irish Free State subsequent to Mar. 31, 
1923. On the petition of the A.-Q., 
R. was adjudged bkpt. : — HeM : the 
position behind the judgment could 
be examined to detemune the question 
whether the A.-G. was a competent 
petitioning creditor in respect of the 
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amount of the duties. — Re Reade. 
[1927] I. R. 31.— IR. 

PART Vni. SECT. 7, SUB-SECT. 2. 

3071 li. After commencement of 

proceedings.] — The mother of a bkpt. 
claimed to be ranked in his sequestra- 
tion in respect of two loans alleged to 
have been made by her to him before 
hta insolvency. At the date of 
sequestration no writ existed establish- 
ing the loans, but In support of her claim 
for a ranking the claimant produced, 
among other evidence, a nolograph 
^knowledgment of the loans granted 
’►y the bkpt. after sequestration. The 
•ther evidence was by itself insufficient 
to prove the loans; — Held: bkpt.'s 
holograph acknowledgment, having 
been granted after sequestration, could 
not be used as evidence establishing 
the loans ; & claim rejected. — Car- 
michael's Trustee o. Cabmiohael, 
[1920] S. G. 265.— SCOT. 

sL Proof by relative of bankrupt — 
Necessity for oarro6orafion. 1— Where a 
relative of a bankrupt is claiming 
against the bkpt.'s estate he should, 
in order to make out a primd facie case, 
adduce some corroborative evidence of 
the existence of the debt. — Re Morris, 
Re Shauohnkssey, [1930] 1 W. W. R. 
673.— CAN. 

sm. .] — Wright v. Cana- 

dian Credit Men's Trust Assoon., 
Ltd.. [19301 2 W. W. R. 293 ; 4 D. L. 
R. 1026 ; no. B. R. 432.— CAN. 


PART VIII. SECT. 8. SUB-SECT. 2. 

8075 i. Effect of delay.]— The authority 
conferred on a trustee In bkpcy. by 
Bkpcy. Act, 1927, c. 11. s. 127 (2). to 
disallow a creditor's claim may be lost 
by undue delay in giving the claimant 
the notice of dlsallowanoo called for by 
said sect.. ospeciaUy where the 
claimant, if required to undertake the 
burden of proving bis claim after such 
delay, would be seriously prejudiced 
by the delay ; but, although in such 
a case the trustee is held by reason of 
the delay to have admitted the proof 



Cams 81fi08— 8)861. ENOLIBS MW EmfIBE DIGEST SUPPIKM^NT. 


3i52a. -.1— TJbie effeet O: ttocy* 

BuJes, 1915, 262 read with rr. 26, 27, “ , 

that subject to the ct/s power to extend the 
time, which will only be exercised in very 
special oircumatanoes, no application to 
reverse or vary the trustee's decision In 
rejecting a proof can be entertained unless 
it is made by notice of motion supported by 
aMdavit & Set down within 21 days of the 
decision, so that there is an effective applica- 
tion before the ct. within that period.—i^tf 
Bablet, [1923] 1 Ch. 177 ; stib nom» lie 
Barley, Ex p. Harrison, 92 L. J. Oh, 419 ; 
[1922] B. ^ 0. B. 258, 

8172, Add. Anneiaiion : — Consd* Be Searle, Hoare, 
[1924] 2 Oh. 325. 

8173a, Debt arising out of harsh Sc unconscionable 
contract — Creditor money-tenderj — Be Arm- 
strong, Ex p. Lipton, No, 3105a, ante. 

8200. A dd. Annotations : — Apld, Be Home & 
Oolonial Insce. (1928), 44 T, L. B. 718. 
Expld. Be Wells, Swinbume-Hanham v. 
Howard (1932), 48 T. L. B, 617. Refd. 
Lazard Bros, & Co, v. Banque Industrielle de 
Moscou, Lazaid Bros, <fe Co. v. Midland Bank, 
Ltd. (1931), 101 L. J. K. B. 65 ; Re Russian 
Bank for Foreign Trade, [1933] Ch. 746; 
Russian English Bank v. Baring Bros. <fc 
Co., [1936] 1 iUl E. R. 505. 

8210. Add. Annotation : — Consd. Be Searle, Hoare, 
[1924] 2 Oh. 326. 

8210a. .] — Where, after the admission by the 

trustee of a creditor’s proof f^ainst bkpt.’s 
estate & that creditor's participation in a 
first dividend, it was ascertained that he had 
proved for & received more than he was 
entitled to, & upon an application to the ct. 
his proof was reduced : — Held : in the 
absence of any rule in bkpcy., the well- 
known principle of equity, that a beneficiary 


I wlio has been overpaid is 
' receire any further payment out of the 
common fund, until the parents to the 
other beneficiaries are levelled up to the 
amount received by the overpaid beneficiary, 
wae* applicable with the result that t^ over- 

g £dd creditor was not entitled to participate 
i any future dividends in respect of his 
reduced proof without giving ctwit for the 
overpayment in respect of his original proof. 

The mere fact that the trustee cannot 
recover either payments made to a creditor 
whose proof is subsequently expunged or 
overpayments made to a creditor whose proof 
is subsequently reduced, does not prevent 
the operation of that equitable principle in 
the case of a proof in bkpcy. Nor does the 
mdgment of Jbssel, M.B., in Be Tail. Ex p. 
Harper (see No. 3210), contain any statement 
inconsistent with that application of the prin- 
ciple. — Be Searle, Hoare Sc Oo,, [1924] 2 Oh. 
326 ; 68 Sol. Jo. 766 ; evb nom. Re SearuE, 
Hoare Sc Co., Ex p. Trustee, 93 L. J. Oh. 
671 ; 132 L. T. 21 ; [1924] B. Sc O, B, 114. 

3220a. — — ,]— Where a petition is 

presented under sect. 130 of 1914 Act, Sc 
petitioners have, by inadvertence, omitted, 
both in the petition Sc in the proof, to value 
a security of considerable substance, but 
greatly below the value of the debt, the ct. 
has jurisdiction to give leave to amend the 
petition Sc the proof by valuing the security. — 
Re Small, Westminster Bank v. Trustee, 
[1934] Ch. 641; 103 L. J. Oh. 306; 161 

L. T. 200 ; [1934] B. Sc 0. R. 1. 

3222. Add. Citation [1918-19] B. & 0. B. 276. 

3224. Add. Annotation : — ^Refd* Re Maxson, Ex p. 

Trustee (1919), 88 L. J. K. B. 64. 

3261. Add. Annotation : — Expld. & Dlstd. Holmes 
V. Watt, [1936] 2 K. B. 300. 


of the claim, he may he permitted to 
apply to expunqre or modify the proof. 
— lie Badger’s Estate, Ostrander & 
Co., Ltd. v. Canadian Crbuit Men’s 
Trust Assoon. (Saak.), [193012 D. L. R. 
88 ; [1929] 3 W. W. R. 668 : 24 S. L. R. 
229; 11 0. B, R. 118.— CAN. 

PART VIII, SECT. 8. SUB-SECT, 6. 

3147 il. To direct issue.] — 

Held : the bkpcy. judge had power 
to direct an Ibbuo to be tried. — Inter* 
pRoriNouL Flour Mills, Ltd. v. 
Western Trust Co., [1923] 2 D. L. R. 
361 ; IG Sask. L. R. 401 ; [1923] 1 
W. W. R. 1068.— CAN. 

8147 ill, To adjudicate 

atmmarily .] — Tho jurisdiction of the 
ot. to summarily adjudicate upon the 
rights of parties on an appeal under 
sect. 127 (4) ot Bkpcy. Act, R. 8. C., 
1927, Sc r. i39. la limited to oases of 
claims for debt within the Aot as to 
which there has been proper proof filed 
with, and which claims have been 
disallowed by, the trustee, & does not 
extend to oases in which there la a 
Claim to property adverse to the title 
or rights of the trustee. In the latter 
oases the proper procedure to have the 
righie of the partlds determined is 
under Bkpcy. rule 142, by notioe of 
motion, upon the return of which if 
necessary the ct. may dia?eot on issue 
or pleadlngs.^SAXER & Saks® v. 
Canadian Credit Men’s Trust 
ASSOON.. [X931 J 8 W. W. E. 170*— CAN. 

8157: i. — - The sutho- 

rtsed trustee, or claimant, xhsgy uSe m 
evidence the whole or any part of 
examinations of directors ot debtor 
oorpn. token under Bkpoyw Aot, s. 


Re Christie Grant, Ltd., [1921] 3 
W. W. R. 264 ; 1 C. B. R. 489.— CAN. 

3167 ii. iS. P. Re UmrFEBMLiNK 
Trading Co., Ex p. Reliable Trad- 
ing Oo. (1922), 66 D. L. B. 813; 
[1922] 2 W. W. R. 1274.— CAN. 

1 1. Jurisdiction of judge in 

bankrupt cy.l^Re Marittme Eduoa 
T ioN Co, Powell Sc Mbrsereau v. 
American Hydro Carbon Co., [1930] 
1 D. L. R. 733 ; 1 M. P. R. 481 ; 11 
C. B. R, 338.— CAN. 


tii, ,] — peMARTTiMB Edu- 

cation Co., American Hydro Carbon 
O o. V. Clayton-Kenned r, [1980] 
1 D, L. R. 642 ; 1 M. P. R. 452 ; 11 
C. B. R. 333 ; affg. 10 C. B. R. 426.— 
CAN. 


till. No right to substitute new 

claim on appeal. ] — Re Manitoba Metal 
& Heating Co., [1931] 3 W. W. R. 
771.— CAN. 


PART Via. SECT. 10. 


3218 ii. — .]— The 

creditor was allowed to amend his 
claim Sc set out the security which he 
held. — S teruno OlothxNo Oo. e. 
Men’s Attire Registered (1922), 
66 D. L. R. 868; 2 O. B. E. 535.— CAN. 


8218 til. Proof made on footing 

of holding security — BecurUy inmlid.} 
' — Claimant was edlowed to amend his 
dalm,— ije BuMtermline Trading 
(30., Ex p. Reliable Trading Oo. 
mSg). 60 D. L. R. 813. 

W. W. R. 1274.— CAN. 

ssiss ii, — ,j — J*. wte was 
odiudlooted bkpt. on Sept. 16, 1927, 

28 


was Indebted to the U. Bank. Prior 
to the adjudication the bank had 
registered judgment mtges. against 
two farms belonging to the Dkpt. 
The bank estimated the value of such 
security & proved as unsecured 
creditors for the balance of their debt. 
Subsequently as a result of the bkpt.’s 
criminal acts the value of the farms 
was BO depreciated that they failed to 
realise the amount at which they had 
been assessed by the bank. The 
Official Assignee had recovered sufficient 
assets to pay all the unsecured creditors 
twenty shllllngB in the pound : — Held : 
the U. Bank were entitled to amend 
their proof ot debt by Increaaing the 
amount thereof . — Re Johnston, [1929] 
N. I. 103.— IR. 

) — Re McKinnon’S, Ltd., 
W. R. in ; 2 D. L, E, 


o 1. . 

[1935] 1 W. 
801.— CAN. 


PART VlII. SECT. 12. 

»t Claim rejected in part-^RigM of 
creditor to opprol.]— ^A creditor received 
a notioe from the trustee dJaallowing 
part of his claim &; enclosing a cheque 
for the balance. The creditor dewy 
showed that he had no Intention of 
accepting the oheqne In full accord &: 
satisfaction of his dalm, but he cashed 
the cheque : — Bdd : the creditor was 
not thereby debarred from appealing 
from the dl^lowanoe by the tr^tee,— 
Re Cohen & SwbigmaN, Exp. Qeiman* 
[1925] 4 D, L. R. S5fl.-*-CAN. 

•m. Claim of Crown refeded^Poaitton 
of Croton.]— jRe Wardro14> I&u** 
FACTURING Oo., {l02d| 8 0. L. R. 388 { 
59 0. L. E.ir' 



SMuki •- — . — DlTldead rec«Iv«d.1— Appltg. 

sold a of tico to a purchaser* The 

mirch$«e*mon©y was not paid. & the vendois 
brought an action claiining the return of the 
goods on the ground that they had been 
obtained by the fraud of the purohaser* The 
purchaser became bkpt.. &i resps.. who were 
the truces in the bkpcy., were added as 


7oL IV.— Bankroptcr. Cmw 

defts. The vendors afterwairds proved for 
the price of the goods sold ih the bkpcy* & 
received a dividend x—Held : they had 
elected to aflQrm the contract of sale, & the 
action co\dd not be maintained. — K in Tte 
Loong V. Seth (1920), 89 L, J. P. C. 113 ; 123 
L. T. 639 ; [1920] B. & O. B. 89. P. O* 


Part IX. — Secured Creditors. 


3384* Add, Annotation : — ^Reld. Benton v. Oamp- 
beU, Parker, [1926] 2 K. B* 410* 

3852* Add. Annotation : — ^FoUd* Ee Debtor, Ex p. 
Petitioning Creditors (No. 6 of 1932) (1932), 
101 L, J. Oh. 372. 

8355. Add. Annotation : — Consd. Be Debtor, Ex p. 
Petitioning Creditors (No. 6 of 1932) ^932), 
101 L. J. Ch. 372. 

8355a. 1914 Act, $• 4 (2).] — Where deft, in 

an action pays money into ct. in satisfaction 
under R. S. C., Ord. 62, r. 1, <te pltf. sub- 
sequently obtains judgment for a larger sum, 
pltf* is a secured creditor to the extent of 
the payment into ct. Accordingly, if pltf. 
refuses to take the money out of ct. but 
presents a bkpcy. petition for the full amount 


of his debt & costs without mentioning his 
security in the petition, as required by 
Bkpcy. Act, 1914 (c. 69), s. 4 (2), the petition 
wilt be dismissed . — Be Debtob, Ex p. Peti- 
tioning Creditors (No. 5 op 1932) (1932), 
101 L. J. Ch. 372 ; [1931] B. & C. R. 246. 

3360. Add. Annotation : — Reid. Be Bueb, [1927] 
W. N. 299. 

3365a. .] — Be Bueb, Ex p. Trustee (1927), 

64 L. Jo. 476 ; 164 L. T. Jo. 408. 

3375a. Deposit of securities — To secure Joint debt 
of firm — Debts due under separate personal 
guarantees of partners.] — The general rule in 
bkpcy., that, when a creditor seeks to prove 
against his debtor's estate, he must give up or 
value any security which if not retained 


PART IX. SECT. 1. 

8332 Iv. Appeal from decision 

of referee — Forbidding creditor to enforce 
securUtj.l — Re Canadian Western 
Steel Corpn. (1922), 69 D. L. B. 689 ; 

2 O. B. B. 494.— ^AN. 

b i. To advise as to validity of lien. 1 — 
A judge of the Ct. of B. B. has juris- 
diction to adTise an assignee for the 
benefit of creditors on whether certain 
oiedltors hare a mechanics ’ lien on the 
assets of the estate . — Re Beok, [1921 J 

3 W. W. B. 150.— CAN. 


PART rx. SECT. 2. 

in. Assignment of unpaid purchase- 
money under farm sate agreement to 
secure balance of purchase pHce of other 
property. 1 — Held : pltf. was a secured 
creditor. — Anderson v, Seroe. [1924) 
2 D. h. R. 1018 : [1924) 1 W. W, R. 
1260 ; 18 Sask. h. R 256.— CAN. 

lo. Lease of property on crop- 
payment plan,)— L^sor hmd a aeoured 
creditor in respect of rent . — Re Turner 
(19B). 65 D. fi. R. 130 ; 15 Sask. L. R. 
381 ; [19221 2 W. W. R. 414*— CAN. 


m (p. 367) I. .)— Re Tabata (E, 

& Co., [1933) 1 W. W. R. 29.— CAN. 

8847 11. Seieure ^ goods under lien 
notes — Acquired u*im knowledge of in- 
solvency — By holder of unregistered hill 
of sate. I — Re Mustard, [1923) 2 

D, L. R. 922 ; 4 C. B. R. 140 ; affd-* 
24 O, W. N. 613.— CAN. 


3347 Hi. .)— Where br a pro- 
vincial statute certain creditors ore 
given a right of distress similar to that 
of a landlord for rent, & an actual 
distraint is made thereunder before the 
making by the debtor of an assignment 
in bkpcy., the creditor is a secured 
creditor within Bkpcy. Act , — Re Garry 
Cafeteria (Man.), U928) l W. W. E. 
189; 8 C. B. R, 604.— CAN. 

t (p. 368) I. .1— The term 

Bconred creditor ** in Bkpcy. Act, 
8. 9, Includes a creditor who bos 

obtained a oh£ order against a 

fund In ct . — Re Kaplan, McLean 
(J. J. H.) Estate Co. v. Newton 
(Man.), [1926) 3 W. W. R. 693.— CAN. 

t (p. 858) 11. jS^. P. Bobtoluzzt v. 
Kaplan (Man.), [1927) 1 B. L. R. 183. 
— CAN. 


•p. — — .) — Held; the lessor to 
the extent of his share of the crop 
reserved as rent was pioteoted against 
the creditors of the lessee, notwith- 
standing a provision in the lease 
wherphy the lessee^s share of the crop 
was to be applied In payment of debts 
owing by the lessee to the lessor outside 
of the lease . — Be Bemry Sc Bemry, 
Trustee e. Halland, [19241 4 B. h. R. 
1276 ; [19241 3 W. W. R. 7()8.— CAN. 
•tt. Purchase of property by third 


[1923) 2 W. W. R. 204; 8 0. B. R. 
841.— CAN. 

•t* dudgmehi reoOfvered befdre asetm- 
meni — A^ passing of Bankrupioy Act. 
1919.) — Bela; the assignment took pre- 
oedenoe ovet the judgmhnV-'FABKEB- 
Eajcu^s Co* V. Royal Bank of Canada 

(1922). 66 B. L. “ 

AYLWaru, Mx p. 


sw. LHstress.J — ^When a landlord dis- 
trains he becomes a secured creditor 
under Bkpcy. Act, but. in Alberta, bis 
rights & priorities are not governed by 
that Act, Imt are subject to LandiordY 
Rights (Bkpcy.) Act, Alta., 1924 (c. 12). 
8. 3, — R<5 Hamilton & Oakf.s, [1025) 
2 B. L. R. 614 ; [1926) 1 W W. B. 
172 ; 6 a B. R. 466.— CAN. 

8860 1. Appointment of receiver. "p- 
An order appointing a receiver : — 
Held ; not to oe a charge. Sc a Judgment 
creditor of bkpt. not by virtue of the 
order a secured creditor . — Re Peter- 
son, Re HOLLO'^^Y. fl925) 4 B. L. R. 
1042 ; [19263 8 W. W* R. 708.— CAN. 

Mt. Judgment far tolls for water 
supplied by iminicipaliiy.}--*'Held : the 
city of K. waiLby virtue of the charge 
^ven it by Wato Act, B.(3., 1914, 
s. 151, a secured creditor . — Re Kam- 
loops OopPBB Oo.,Ex p. Kamloops, 
(1926) 8 B. L. R. 896? [19251 2 

W. W. R. 788 J 86 B. C. B. 243.— CAN. 


«(p. 860)1. 


- Joint dt several 


note.] — Held: the holder of the notes 
was not a secured creditor. — Hodge v. 
McLean Sc Union Bank of Canada, 
[19191 3 W. W. R. 1108 ; 60 B. L. B. 
125 ; 13 Sask. L. R. 85.— CAN. 

J (p. 3C1) i. .)— Where the 

vendor under an agreement for the sale 
of land assigned all his interest in the 
land & in the moneys owing under 
<he agreement & gave the assignee a 
transfer of the land, which the latter 
registered, & guaranteed the assignee 
against default by the purchasers, the 
transaction being an absolute sale of 
the land & the debt : — Held : on tho 
bkpcy. of the vendor after the pur- 
cli^ers had defaulted & the assi^ee 
had demanded payment from the 
vendor, the assignee was not a ** secured 
creditor ** within Bkpcy. Act, s. 2 (ii.). 
— Re Buck Estato, Mather v. Cana- 
dian Credit Men’s Trust Assoon., 
Ltd., [1933] 1 W. W. R. 526 ; 2 

B. L. K. 790.— CAN. 

t (p. 362) i. Lien upon mining lands 
for wages. \~-~Held : claimants were not 
secured creditors. — Re Reeve Dobte 
Mines, Wage-Earners Claim (1921), 
04 D. L. R. 634 ; 60 0. L. R. 499 ; 1 
0. B. R. 640.— CAN. 

*y. Wife taking security for money 
advanced to husband for business pur- 
poses.] — Haw V. Haw’s Official 
Assignee, [1927) N. Z. L. R. 366.— 
N.Z* 

so. Execution against property suhiect 
to conditional salt agreemcnt.]~~\\hevo 
a conditional sale agrocTuciit ih void as 
against execution cvoditorH of tho pur- 
chaser because of non-compliaure with 
the requirements of GouditionaJ Sales 
Act, R.S.A., 1022. tho fact that the 
purchaser inakoH an assignment in 
bkiicy. Coes not deprive an execution 
creditor of tlio rigid he otherwise 
would have to realise his claim out of 
tho vendor’s intciTHt. — Grown Goal 
(J o., Ltd, r. Swanson Lumber Co., 
Ltd. & (Canadian Credit Men’s 
Tritst Assoon., Ltd., [1935] 8 

W. W. R. 487.— CAN. 

sf. Conditional sale .] — Conditional 
vendor held not a secured creditor 
within Bkpcy. Act. — Re Barley ‘ 
GRANT, [1936] 1 B. L. R. ~ * " 
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by him would go to augment that estate, 
presupposes that th^ security is for the par- 
ticular debt for which he seeks to prove, & 
does not apply to a case where the security 
is for a different debt. 

Where, therefore, two of the partners of a 
firm deposited with the bankers of the firm 
securities which belonged to them individu- 
ally to secure a joint debt of the ffrm, & also 
gave the bankers their separate personal 
guarantees up to a limited amount to pay 
the joint debt of the firm, & the firm subse- 
quently, as debtors, executed a deed of 
assignment for the benefit of their creditors, 
which provided that in the administration 
of the joint & separate estates of the debtors 
the rules prevailing in bkpcy. should be 
followed : — Held : as the bankers did not 
hold a charge on the securities so deposited 
for the debts due under the separate guaran- J 
tees given by the two partners, &, therefore, 
were not “ secured creditors ** within the 
definition in 1914 Act, s. 167, in respect of 
those debts, they were entitled to prove for 
them under the trusts of the deed of assign- 
ment against the estates of the two partners 
without giving credit for the value of those 
securities . — Be Dutton, Massey & Co., 
Ex p, Manchester & Liverpool District 
Banking Co., [1924] 2 Oh. 199 ; 93 L. J. Oh. 


647; 131L. T, 622 ; 68 SoL Jo. 636 ; [19243 
B. & 0. B. 129, 0. A. 

8d7S« Add the following paragraph : — 

** Also, Under the -circumstances N* was a 
party to the fraud, & his debentures were not 
a charge upon the property of S. in the hands 
of the trustee.*' 

d388a. .] — Be Button, Massey & Co,, Ex p* 

Manchester & Liverpool Disraior Bank- 
ing Oo., No. 837^a, ante. 

3412. Add. AnnotcUiona : — Consd. Re A Debtor* 
[1922] 2 K. B. 109. Refd. Be Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 626 ; Re 
Small, Westminster Bank, Ltd. v. Trustee, 
[1934] Oh. 641. 

3505. Add. Annotations : — COnsd. Re Thellusson, 
Ex p. Abdy, [1919] 2 K. B. 735 ; Re Wigzell, 
Ex p. Hart, [1921] 2 K. B. 835 ; Re Regent 
Finance & G-uarantee Corpn. (1930), 69 L. Jo. 
283. Refd. Scranton’s Trustee v. Pearse, 
[1922] 2 Oh. 87 ; Re Gozzett, Ex p. Messenger 
& Co. V. Trustee, [1936] 1 All E. R. 79. 

3632. Add. Annotation : — Apld. Re Houlder, [1929] 
1 Oh. 205. 

3534. Add. Annotation : — Apld. Re Houlder, [1929] 
1 Oh. 206. 

3535. Add. Annotaiiona : — Apld. Re Houlder, [1929] 


PART IX. SECT. 8. 


h I. ,] — An assifirnment under 

Bkpcy. Act does not interfere with or 
lesson the riirhts of a secured creditor 
to enforce or retain his security. — 
White & Oo. v. The Ionia (1922*, 69 
D. L. n. 94 ; 20 Exch. O. R. 327.— 
CAN. 

hii. .J — In bkpcy. the rule of 

equality is absolute except where 
Bkpcy. Act Itself fflves priority to 
some debts over others. — lie Oezy, 
ri924] 1 D. h. R. 250 ; 53 O. L. R, 
323 ; 3 0. B. R. 737.— CAN. 


h iii. ,] — The rights of secured 

creditors remain unimpaired In the 
event of a receiving order or authorised 
assignment being made, & any pro- 
ceedings taken to constitute a creditor 
a secured creditor or to realise on hia 
security shall not. If legal, be Inter- 
fered \rfth or vacated. — Be Hamilton 
& Oakes, I192.‘i] 2 D. L, R. 514 ; [19251 
1 W. W. R, 172; 6 O. B. R. 465.— 
CAN. 

h iv. .]— He Dumais (1927), 

Q. R. 44 K. B. 79.-— CAN. 


8383 xxi. Mortgage on vessel — 

Right to enforce security in admiralty 
court.] — Held: an assignment under 
Bkpcy. Act did not prevent the bolder 
of a mtge. upon a vessel from enforcing 
his security before the Exoh. Ot. in 
Admlty. — WHITE 5c C3o., Ltd. v. The 
Ionia, [19211 20 Exch. 0. R. 327 ; 
1 O. B. R. 415.— CAN. 


3388 xxU. Security not reaHsing 

suffideni to satisfy debt — Right to prove 
for balance.] — If a creditor fails to file 
his claim In accordance with Bkpcy. 
Act, s. 46, he cannot proceed against 
the insolvent, after a oomposition has 
been confirmed, for payment of the 
oomposition dividend on the unrealised 
portion of his secured debt. — D albt Sc 
MOBIN V. FoUBL (1922), 68 D. L. R. 
772.— CAN. 

3886 Iv. — — .J — Held : a vendor 
seoured by a lien note might selao the 
goods & obtain an order for sale, though 
he had not proved in the bkpcy.-— Re 
Empiee Tbaction Oo., Ltd., [1920] 
3 W. W. R. 515.— can. 


8386 V. .) — A seoured creditor 

may proceed to realise his security Inde- 
pendently of any bkpcy. or winolng-up 
proceedings. — Re Oanazhan WbAtbRN 


Steel Corpn. (1922), 69 D. L. R. 689 ; 
2 0. B. R. 494.— CAN. 


sz. Right to sue under Fraudulent 
Preferences Act. R. S, S., 1920 (c. 204).] 
— If the security of a secured oreditor 
Is euflaolent to satisfy his claim In full 
he cannot bring action under the above 
Act. — Barrett v. Baron, [19251 1 
D. L. R. 474 ; [19251 1 W. W. R. 87 ; 
19 Sask. L. R. 207 ; 6 0. B. R. 448.— 
CAN. 


sa. Settlement of claim by trustee dr 
secured creditor.] — Retd: creditor 
estopped from setting up a preferenoe 
in respect of part of his claim, unless 
the settlement contains an express 
stipulation to the contrary* — R® Mar- 
tin Milk Products, [19251 1 D. L. R. 
633 ; 6 C. B. R. 281.— CAN. 

lb. Sufficiency of security — Presump- 
tion,] — In the absence of evidence to 
the contrary, it Is presumed that the 
security of a secured creditor Is euffloient 
to realise his claim — Anderson v. 
Serge, [19241 1 W. W. R. 1260; [19241 
2 D. L. R. 1018; 18 Sask. L. R. 255.— 
CAN. 


sd. Debt secured on property sutdect 
to Increase of Rent dr Mortgage Restric- 
tion Act.] — Held: the circumstance 
that a security subject was a property 
to which Increase of Rent Sc Mtge. 
Interest (Restrictions) Act, 1920, 
applied did not affect the right of the 
creditor to value his security & claim 
for unsecured balances, in respect 
(a) that the Act of 1920 had not re- 
pealed the provisions of Bkpcy. 
(Scotland) Act, 1913, conferring that 
right on creditors ; (b) that, as the 
trustee in bkpcy. was not a person 
“ deriving title under ** the original 
mtgor. mthln sect. 12 (1) if) of 1920 
Act, but was administering the estate 
for behooT of the creditors in virtue 
of his judicial act & warrant, he was 
not entitled to found upon sect. 7 
of 1920 Act as a ground for rejecting 
the claim ; Sc (c) that, in any event, 
as the affect of sequestration was to 
divest the bkpt. of his property & 
thus prevent fulfilment by him of the 
conditions enumerated in sect. 7 of 
1920 Act, the creditor could no longer 
be debarred from enforcing his security. 
Wood v. MaoKay's Trustee, [19303 
S, 0. 98.— SCOT. 
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PART IX. SECT. 4, SUB-SECT. 2. 


q J, Ouarantee by third party ,] — 

A guarantee by a third party or a 
charge on the property of a third party 
is outside Bkpcy. Act, s. 46 (3), k the 
creditor is not called upon to value the 
security. — Re Coughlin Sc Co., Ex p. 
Guarantee Oo, op North America, 
[1923J 3 W. W. R. 1177 ; 4 D. L. R. 
971.— CAN. 


so. Effect of — On creditor* s rights 
against sureties.] — Where a oreditor on 
filing a claim against bkpt. values his 
security, & such valuation is accepted, 
he is not thereby paid to the extent of 
the valuation so os to relieve the 
sureties from liability therefor. — 
Kuproski V, Royal Bank op Canada, 
[19261 3 B. L. R. 801; [19261 S. O, R. 
632 ; 7 O. B. R. 499.— CAN. 


PART IX. SECT. 4, SUB-SECT. 8. 

e i. .] — Where a trustee 

took possession of goods upon which 
liens were held by virtue of an oral 
election to redeem at a valuation : — 
Held : he could not contend that it 
was Invalid because not in writing. — 
Re Guaranteed Batteries, Ltd., 
[1923J 3 D, L, R. 743 ; 53 O. L. R. 45 ; 
8 0. B. R. 696.— CAN. 

g, i .] — creditor whoso 

security was a vendor's lien under an 
agreement for the sale of land was 
notified by the receiver, within 30 days 
after the receiver had been called upon 
to elect imder sect. 109 of Bkpcy. Act, 
R.S.C., 1927, that the trustee old not 
Intend to redeem or to require the 
security to be realised. Then, & 
within said 30 days, the creditor moved 
for a vesting order & for an order for 
immediate possession Sc a writ of 
possession : — Held : In view of the 
fact that the official receiver hod 
elected not to redeem, it was not 
necessary for the creditor to have 
waited until the SO days had elapsed 
before applying for the vesting order. 
Sc he was entitled to the vesting order. 
— JRs BLAIS, [19361 2 W. W. R. 610.— 
CAN. 

FART IX. SECT. 4, SUB-SECT. 4,-A. 

sf. No right io writ of possession .] — 
Be Blais (1936), 6 F. L. J, (Can.) 6. — 
GAN. 



VoL Vf . — ^Baokroptcy. Cases 8585 — 8655. 


1 C9i. 205. Reid. Be Fenton, Ex p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 368. 
8668. Add, Citation : — avb nom. Be Bmett, Ex p* 
Aitdrbws, 1 Madd. 573. 


Add, Annotations : — Held. Balby v, India dc 
London Life Aasce. (1854), 18 Jur. 1024; 
Crompton v, Huber (1856), 26 L. T. O. S. 43. 


Part X. — Mutual Credit and Set-off in Bankruptcy. 


3561. Add, Annotations : — Consd, Be City Equit- 
able Fire Insurance Co. (2), [1930] 2 Ch. 293 ; 
Be Bailey, Duchess MiU, Ltd. v, Bailey (1932), 
76 Sol. Jo. 660. 

3562. Add, Annotations : — Consd. Be National 
Benefit Assce., [1924] 2 Ch. 639 ; Be 
City Equitable Fire Insurance Co. (2), 
[1930] 2 Ch. 293. Refd. Paddy v. Glutton, 
[1920] 2 Ch. 554 ; Be City Life Assce. (1925), 
42 T. L. R. 46. 

3562a. 1914 Act, s. 31.] — The right of set-off 

is not one which depends upon the volition 
of either party, but upon an absolute 
statutory rule. Sect. 31 of the Bkpcy. 
Act, 1914, is directory in form & requires 
that its terms should be put in force (Lord 
Hanworth, M.R .). — Be Oity Equitable 
Fire Insce. Co. (2), [1930] 2 Oh. 293; 99 
L. J. Ch. 636; 143 L. T. 444; [1929-30] 
B. & C. B. 233, 0. A. 

3566a. .] — Ex p, Edwards (1745), 1 

Atk. 100 ; 26 E. R. 66, L. C. 

Annotation : — Refd. Ex p, Qalnten (1796), 3 Vee. 218. 

3680. Add, Annotation : — Refd. Be Lloyd’s Fumi- 
tiu'e Palace, Evans v. The Co., [1926] Ch. 853. 

3598. Add. Annotations : — Apid. Be Oity Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 
Refd. Re City Life Assce. (1925), 42 T. L. R. 46. 

3599. Add* Annotation : — Expld. Giles v, Kruyer, 
[1921] 3 K. B. 23. 

3612. Add, Annotations : — ^FoUd. Be City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 
Mentd. Be Gunsbourg, [1920] 2 K. B. 420. 

3625. Add, Annotation : — Consd. Be Oity Life 
Assce. (1925), 42 T. L. R. 46. 


3681 • Add, Annotation : — Refd. Be Douglas, Ex p, 
Douglas’ (James) Exors., [1930] 1 Ch. 342. 

3637a. Equitable debt — Against legal debt.]— Bkpcy. 
jurisdiction proceeds upon equitable principles 
<fc draws no distinction between equitable 
& legal rights for the purposes of administra- 
tion I & deft, is entitled under 1914 Act, 
s. 31, to set off against a legal debt claimed by 
a trustee in bkpcy. an equitable debt due to 
himfrom bkpt., both debts being in existence 
before the date of the receiving order. — 
Mathieson’s Trustee v, Burrup, Mathib- 
SON & Co., [1927] 1 Oh. 562 ; 90 L. J. Oh. 
148 ; 136 L. T. 796 ; [1927] B. & C. R. 47. 

3643. Add* Anyiotationa : — Consd. Be Bailey, 

Duchess Mill, Ltd. v* Bailey (1932), 76 Sol. Jo. 
660. Refd. Paddy v. Glutton, [1920] 2 Oh. 
554. 

3650. Add* Annotation : — Consd. Be Bailey, 

Duchess Mill, Ltd. v, Bailey (1932), 76 Sol. Jo. 
660. 

3652. Add* Annotations : — Consd. Be Bailey, 
Duchess Mill, Ltd. v, Bailey (1932), 76 Sol. Jo. 
660. Refd. Be Oity Equitable Fire Insurance 
Co. (2), [1930] 2 Oh. 293. 

3653» Add, Annotations : — FoUd. Paddy v. 
Glutton, [1920] 2 Ch. 554. Dlstd. Be 
National Benefit Assce., [1924] 2 Ch. 339. 
N.F. Re City Life Assce. (1925), 42 T. L. R. 
46. 

3654. Add, Annotation : — Consd. Be City Life 
Assce. (1926), 42 T. L. R. 45. 

3655. Add, Annotation : — Con$d« Be A Debtor, 
[1927] 1 Oh. 410. 


PART IX. SECT. 4, SUB-SECT. 4.— B. 

sh. Necessity for .] — Under Bkpcy. 
Act, 8. 6, no leave Is necessary for a 
secured creditor to proceed to realise 
on his security. — Impekial Lumber 
Co. V, Johnson, [1923] l D, L. H. 
1125 : 1 W, W. R. 920 ; 3 O. B. R. 
707.— CAN. 


PART IX. SECT. 4, SUB-SECT. 6.— D, 

8600 V. — - — A bank held 

Uens upon bkpt. co.'s persona] property 
which It valued in pursuance oi Bkpcy. 
Act. The HTOods were sold for a greater 
sum than the valuation : — Bela: the 
bank was entitled to receive all moneys 
realised from the sale of the goods under 
Hen, subjeot only to a claim for 
wages & the charges of local agents. — 
Be Guaranteed Batteries, Ltd., 
[19231 3 D. L. R. 743 ; 63 R. 46; 
8 a B. R. 698.— CA^f. 

. SroO Vi. ■•}— A bank paid over 

to the trustee In bkpcy. the amount 
realised in excess of Its claim, & subse- 
quently it was found that payment of 
Its claim fell short by the amount 
realised under a forged bill of lading : — 
Held : the hank was entitled to be 
repaid such shortage by the trustee. — 
Be Adanao Grain Go,, Ltd., [1929) 


1 W, W. R. 849 ; 66 D. L. R. 772 ; 31 
Man. L. R 480.— CAN. 

8600 vii. Bight to payment in 

fuU.] — N, & B. valued thefr seem i ties 
In bkpcy. proceedings at amounts less 
than the principal sums covenanted to 
be paid. Tbe trustee In bkpcy. having 
sold the mortgaged lands: — Held: A. & 
B, were entitled on allocation to pay- 
ment of the full amount of their claims 
with interest . — Be Turketine’s Esr 
TATE, [19201 1 I, R. 28.— IR. 

ae. Claim partly misecwred — Appro^ 
prialion of payments to unsecured claim 
not permissible .] — ^Moore t. Williams 
(A. R.) Machinery Co., Ltd., [19261 

2 D, L. R, 1009.— CAN. 


PART X. 3E0T. 1, SUB-SBCT. 2.— 
B. (0). 

8600 V. Bebates on insur- 

ance premiums .] — Debtor oo. were in- 
debted to a broker upon accepted 
drafts for insurance prexmums paid bv 
him on their behalf, & arranged with 
the broker to cancel the insurance 
policies upon which he had paid the 
premiums represented by the unpaid 
drafts, Sc to have the amounts allowed 
by way of rebate for the unearned 
premiums paid by the insurance cos. 
to the broker ; — Beid : the broker 
was entitled to apply tbe sum paid to 

31 


him for rebates In reduction of the 
co.’s indebtedness, or by way of set-off 
against bis claim for the amount of 
tbe premiums paid by him. — Be Fair- 
WEATHERS, Ltd. <1921), 67 D. L. R. 
690 ; 51 O. L, R. 438 ; 2 C. B. R, 
202.— CAN, 

3600 vi. Creditor for ser- 

vices rendered — Debtor for goods de- 
livered by bankrupt — Agreement for 
services to be paid for by supply of 
goods.] — Held: there was a right of 
set-off . — Be McMurtrt & Co., Ex p. 
James (M. A.) & Sons, [1924J l 
D. L. R. 737.— CAN. 


PART X. SECT. 1. SUB-SECT. 3. 
3646 i. Arrears of rent — Against sum 
due for grass seed .] — Held: the land- 
lord could exercise the right of sot-off. 
— Re Grantham, Ex p. Doyle, [1923] 
3 D. L. R. 94 ; 4 C. B. K. 108.~ 


AN. 

8648 iii. *1 — W shares in a 

0. are disclaimed by the official 
sslgneo upon the bkpcy. of a share - 
older, & if for purposes of proof an 
Btimato is made under Bkppy. Act, 
908. s. 111. of the amount claimable 
1 respect of future calls thereon, the 
[). may set off against such amount a 
iim due by the oo. to bkpt. for goods 
applied by him , — Be Andkiuson, [1924 j 

1. Z. L. R. 1163.— N.Z* 



8666— 3719. BKaUSH ANB EmFIBI! DlQSST. SiTFPLBMKNT, 


8656. Add. Annotation : — Cloiisd* Re FeataiXt Ex p. 
FentoB Textile Assocou (1930), 99 L. J. Oh. 
868 . 

3656a. .] — F. having guaranteed ad- 

vances by certain banks to the T. Assoon. in 
which he was interestedi subs^uently 
executed two deeds of arrangement in favour 
of his creditors. The Assocn. having gone 
ihto liquidation, the liquidator lodged a proof 
against F.*s estate in respect of sums due by 
F. to the Assocn. The tnistee of F.*s estate 
rejected the proof Sc claimed to set off the 
various sums which had been advanced by 
the banks to the Assocn. for which F. had 
given Im personal guarantee. The banks 
had proved against F.’s estate under the 
guarantees but nothing had been paid to 
them : — Held : inasmuch as none of these 
sums had in fact been paid by F. or his 
trustee to the banks the trustee was not 
entitled, under 1914 Act, s. 31, to set off F.*s 
contingent liability under the guarantees 
against the sums due by him to the Assocn. — 
Be Fenton, Ex p. Fenton Textile 
Assocn., Ltd., [1931] 1 Ch. 86 ; 99 L. J. Oh. 
368 ; 143 L. T. 273 ; 46 T. L. E. 478 ; 74 
Sol. Jo. 387 ; [1929] B. & 0. R. 189, C. A. 

AnnotaHon : — Consd. Re Fenton (No. 2) Exp, Fenton Textile 
Assoon., Ltd,, U9321 1 Oh. 178. 

3660. Add. Annotation : — Retd. Ellis' Trustee v. 
Dixon- Johnson, [1924] 2 Oh. 461. 

3661. Add. Annotation: — Refd. Ellis* Trustee v- 
Dixon-Johnson (1924), 131 L. T, 652. 

3662. Add. Annotation : — ^Refd. Be A Debtor, 
[1927] 1 Ch. 410. 

3663. Add. Annotation : — ^Retd. Be City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 

3665. Add. Annotatiom : — Retd. Be City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293 ; Be 
Fenton, Ex p. Fenton Textile Assocn., Ltd., 
[1931] 1 Ch. 85. 

3667. Add. Annotations : — Distd. Be City Equitable 
Fire Insurance Co. (2), [1930] 2 Oh. 293. 
Retd. Be Fenton, Ex p. Fenton Textile 
Assocn. (1930). 99 L. J. Ch. 368. 

3672. Add. Annotatiom : — Reid. Be City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293 ; Be 
Fenton, Ex p. Fenton Textile Assocn., Ltd., 
[1931] 1 Oh. 85. 

8678. Add. Annotations : — Consd. Paddy v. 
Glutton, [1920] 2 Ch. 564 ; Be National 
Benefit Assce.. [1924] 2 Ch. 339, Apid. 
Be City Life Assce, (1926), 42 T. L, B. 46, 
Consd, Be City Equitable Fire Insurance Co., 
[1930] 2 Oh. 293, C. A. ; Be Fenton. Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
368. Refd. Ellis* Trustee p. Dixon-Johnson, 
[1924] 2 Ch. 451. 

3679. Add. Annotation : — Refd. Benton v. Camp- 
beU, Parker, [1925] 2 K. B. 410, 

3680. Add. Annotations : — Consd. Be City life 
Assce. (1925), 42 T. L. R. 45. Refd. Ellis* 
Trustee t?. Dixon-Johnson, [1924] 2 Ch. 451; 
Be Fenton, Ex v. Fenton Textile Assocn. 
(1930), 99 L. J. Oh, 368, 

3689, Add. Annotations : — Refd. Be Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L, J. Ch* 
858 ; Be City Equitable Fire Insurance Co., 
Ltd*, [1980] 2 Oh. 298* 


3695. AO. Annotation .*---^ld. Bdkox p. LIoyd*s 
Bank, [1920] 2 E. B. 322. 

3696a. Ohares deposited as semud^ to debit 
balanoe owing to banlmipt — ^Unauthorised 
sale by banicrupt.] — ^Deft. opened a iroeoula- 
tive account with a 6m of stockbroxers Sc 
deposited with them as securif^ for anv debit 
balance which might from time to time be 
owing by him on that account the indicia of 
title to various bonds Sc shares, including 
certain rubber shares. In 1920 the ftcm sold 
the rubber shares without the knowled^ 
or authority of deft., who was kept in 
ignorance of the sale till after the bkpcy. of the 
firm. On Feb. 16, 1922, a receiving order 
was made against the 6rm Sc they were 
adjudicated bkpt. In Feb. 1928, the trustee 
in bkpcy, of the firm rendered deft, a final 
account, which, after giving credit to deft, 
for the proceeds of the sale of the shares, 
showed a balance due from deft. In an 
action to recover that balance the trustee 
claimed that the rights of the parties ought 
to be adjusted imder the mutual credits 
clause of 1914 Act, as at the date of the 
receiving order. The judge, in ordering an 
account to be taken, directed that the value 
of the shares, to be ascertained when the 
accoimt was certified, that being the date 
when the shares ought to have been returned 
to deft., should be set off against the claim of 
the trustee : — Held : the brokers could not 
have maintamed an action for their debt if 
they were not in a position to hand over the 
shares against payment, Sc . the trustee in 
bkpcy, had no higher right; no question 
of set-off arose under the mutual credits 
clause of 1914 Act, the right of deft, being to 
a return of the shares in specie ; & in the 
special circumstances of the case the order 
of the judge was correct.— B llib Sc Co. *8 
Trustee v. Dixon-Johnson, [1925] A. O. 
489 ; 94 L. J. Ch. 221 ; 133 L. T. 60 ; 41 
T. L. R. 336; 69 Sol. Jo. 396 ; [1926] 
B. & C. R. 64, H. L. 

3697. Add. Annotation : — Refd. Baker v. Uoyd’s 
Bank, [1920] 2 K. B. 322. 

3702, Add. Annotation : — Refd. Baker v* Uoyd*s 
Bank, [1920] 2 K. B. 322. 

3707, Add. Annotations : — Folld. Be City Equitable 
Fire, Insurance Co. (2), [1930] 2 Oh. 293. 
Refd. Be City life Assce. (1925), 42 T. L. R. 
45. 

3708. Add. Annotatiom Reid. Be City Equitable 
Fire Insurance Co. (2), [1930] 2 Oh, 293; 
Be Fenton, Ex p. Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 368. 

3714, Add. Annotations : — As to (2) Consd* Be City 
Life Assce., [1926] Oh. 191. Reid. Ellis’ 
Trustee v. Dixon-Johnson, [1924] 2 Oh. 451 ; 
Be Fenton, Ex p. Fenton Textile Assocn. 
(1930), 99 L. J. Oh. 358 ; Be City Equitable 
Fire Insurance Co. (2), [1930] 2 Oh. 293. 

3719. Add. Annotdtiom: — * Consd, Paddy t. 
Glutton, [1920] 2 Oh. 554 ; Ellis* Trustee v. 
Dixon-Johnson. [1924] 2 Oh. 461, Refd. Be 
National Benefit Assce., [1924] 2 Cfc. 889 ; 
Be City life Assce. {1925), 42 T. L* B, 46; 
Be City Equitable Fire Insurance Co. (2)* 
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fl9S0] 2 Gli. 293 ; E 0 Fenton, Mw p. Fenton 
Textild Assoon. (1930), 99 I#. Oh. 368. 

8727. Add^ Annotation : — Held. Re Fenton, Ests p, 
Fenton Textae Assoon. (1930), 99 L. J. On. 
368. 

8739. Add, Annotaiione : — Gonsd. Paddy v. 
Glutton, [1920] 2 Oh. 664 : Ellis’ Trustee v, 
Dlxon-Jolinson, [1924] 2 On. 461. Retd. Jte 
National Benent Assce., [1924] 2 Oh. 339 ; 

Re City Lite Assce. (1926)> 42 T. L. R. 46} 
Re City Equitable Fire Insurance Co. (2), 
[1930] 2 Oh. 293 ; Re Fenton, Ex p. Fenton 
Textde Assoon. (1930), 99 L. J. Oh. 368. 

8740. Add, Annotaiione: — Consd. Be Debtors (No. 
771 of 1926) <1926). 43 T. L. R. 9. Rsfd. Be 
Fredericke & Whitworth, Ex p. Hibbard, 
[1927] 1 Oh. 263. 

3740a. .] — Applt,, the managing director of 

a 00 . which was insolvent, recovered judgment 
against the co, for repayment of money lent 
by him to the co. Shortly afterwards, the 
provisional liquidator of the 00 ., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, paid to applt. the amount for 
which he had recovered judgment, & in Apr. 
1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt. ’s 
non-oomplianoo with that order, a bkpcy. 
notice was served upon him, a receiving 
order made against him. the registrar refusing 
to allow applt. to set off against the amount 
he had been so ordered to repay to the 
liquidator the sum for which he had recovered 
judgment against the co. : — Held : applt. 
had not, at the date of the receiving order, 
any valid or effectual right of set-off in respect 
of the sum ho had been ordered to repay to 
the liquidator. — Re A Debtor (82 of 1926), 
[1927] 1 Ch. 410 ; 136 L. T. 349; auh nom. Re 
Mumford, Debtor v. Petitioning Creditor, 
Ex p. Official Receiver, 96 L. J. Ch, 76 ; 
[1926] B. & G. R. 165, D. 0. 

3741. Add, Annotations : — Elxpld. & Distd. Re 
Fowler (B. P.), Ltd., [1937] 3 All E. B. 781. 
Refd. Be A Debtor, [1927] 1 Ch. 410. 

8746. Add, Annotation : — Consd. Be Bailey, 

Duchess Mill, Ltd, Bailey (1932), 76 Sol. Jo. 
560. 

3760a. — .] — Groom v. West (1838), 8 

Ad. & M. 75S ; 1 Per. & Dav. 19 ; 1 Will. 
Well. & H. 638 ; 8 L. J. Q. B. 26 ; 112 B. R. 
1025 5 sub nom, Goom v. West, 2 Jur. 940. 

3769. Add, AnnOtaHons : — ^Dlstd. Be Pennington <&:• 
Owen, [1925] Oh. 826. Consd. Be Binns, 
Public Trustee v. Ingle, [1929] 1 Ch, 677. 
Apld. Be Fenton (No. 2), Ex p* Fenton 
Textile Assocn., Ltd., [1932] 1 Oh. 178. 

3776. A^, Annotation Apld. Be Lennard, Len- 
nard’s Trustee v, Lennard, [1934] Oh. 235. 

8776a. •] — By deed dated Mar. 16, 

1900, L. hound himself by covenant to pay 
an annuity of £108 to O. from k, after the 
death of her husband (which occurred on 
Nov. 13, 1923); & F., the father of the 
covenantor, guaranteed payment of the 
aniiulty. On Aug. 2L 1011> F. died ; 
unSer his will, L. I^ecame antitled on the 
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death of testator’s widow to a one-fifth share 
of the ultimate residue of his estate. On 
Oct. 17, 1929, L. adjudicated bkpt. On 
Oct. 30 C. proved in the bkpcy., & early in 
1930 her proof was admitted for the sum of 
£673 17s. 8d„ k she received by way of 
dividend in respect thereof £134 16s. 7d, 
Ignoring that proof, the exors. proceeded to 
pay ceitain instalments of the annuity 
amounting to £344 9s. lOd., & on Sept. 8, 
1932, they expended the sum of £849 on the 
purchase for her of an annuity of £108. 

On Jan. 18, 1931, the widow of F. died, 
k thereupon the trustee in bkpcy. became 
entitled to payment of the share of the bkpt. 
in the residuary estate of F., subject to such 
right as the exors. had to have the estate of 
the surety indemnified out of the share therein 
of L., the principal debtor, against any claim 
upon that estate by C. In this action the 
trustee in bkpcy. claimed a declaration that 
the exors. were not entitled (as they claimed 
to be) to retain out of the said share of the 
bkpt., on account of any unsatisfied liability 
of the bkpt., as the principal debtor, to 
indemnify the estate of the surety, any sum 
in excess of the sum of £639 2s. Id., being 
the amount of C.’s proof less the dividends 
of £134 1 5s. Id, : — Held : on the principle 
recognised in In re Melton, the exors. were, 
notwithstanding the bkpcy., entitled to apply 
the share in their hands of the principal 
debtor in discharging his obligation to in- 
demnify the estate of their testator, the 
surety ; k that, having regard to the fact 
that 0. proved in the bkpcy., they were 
entitled to retain out of that share the sum 
for which C. proved less the amount received 
by her by way of dividend, but were not 
entitled to retain any sum in excess thereof. — 
Re Lennard, Lennard’s Trustee v, Lkn- 
NARD, [1934] Ch. 235 ; 103 L. J. Ch. 81 ; 150 
L. T. 236 ; [1933] B. k 0. R. 204. 

3781a. Property conveyed to settlement trus- 

tees — Against unpaid sum covenanted to be 
brought into settlement.] — Upon the marriage 
of the bkpt. in 1802, the estate of the wife, 
consisting of freehold, copyhold k leasehold 
lands, were conveyed to the use of the bkpt. 
k his heirs, who covenanted with the trustees 
within six months after the marriage, to pay 
to them £4,000 upon the trustee of the settle- 
ment. The trustees never demanded pay- 
ment. lu 1806 the bkpt. sold part of the 
freehold premises, & he & his wife levied a 
fine of the whole, declaring the uses of that 
part which was sold to the purchaser, but 
without making any declaration as to the 
remainder. In 1812 the bkpt. conveyed all 
his estates to trustees for the benefit of hia 
creditors. In 1813 the bkpt. covenanted 
that he k his wife would levv a fine to the 
uses declared in the deed of 1812, k a fine was 
levied accordingly. The wife never sur- 
rendered the copyhold premises pursuant to 
the settlement 1802. In 1314 the com- 
mission issued, k the husband was declared 
a bkpt., bis execution of the trust deed 1812 
being the act of bkpcy. The trustees of the 
settlement proved the £4,000 > 

commission k signed the bkpt. ’s certificate ; 
— .• the trustees on behalf of the wife k 
children of the pkpt., had a Hen upon the 
estates thereby conveyed k remaining unsold 
by the bkpt. to the amount of the £4|000.— 
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Be Dickbn, Ex p, Bickhn (1817), Buck. 115, 
L. O. 


Annoiationa : — Oonsd. Jte Sowell, White v. Sewell, [19091 1 
Oh. 800 ; Stammers v. Elliott (1868), S Oh. App. 196. 


3781b, Dividend — Against sums paid by 

debtor on contract of guarantee.] — ^F., having 
guaranteed advances by certain banks to the 
T. Assocn., in which he was interested, subse- 
' quently executed two deeds of arrangement 
in favour of his creditors. The Assocn. 
having gone into liquidation, the liquidator 
lodged a proof against F.’s estate in respect 
of sums due by F. to the Assocn. The 
trustee of F.*s estate rejected the proof & 
claimed to set oft the various sums which 
had been advanced by the banks to the 
Assocn. for which F. had given his personal 
guarantee. At that time, although one or 
more of the banks had proved against F.*s 
estate under the guarantees, nothing had 
been paid to any of them. The Assocn. was 
admitted to prove against F.’s estate for a 
very large sum, & the trustee declared an 
interim dividend of Is. in the pound. The 
banks were paid the dividend in respect of 
their admitted proofs, which also amounted 
in the aggregate to a considerable sum. 
The sums constituting the amount of the 
banks’ proofs represented the amount of the 
Assocn. ’s debt which had been guaranteed 
by P. The question arose whether the 
trustee of F.’s estate was under the circum- 
stances entitled to pay to the liquidator of 


the Assocn. the sum representing the interim 
dividend declared in respect of the admitted 
proof. The matter came before the ct. by 
way of motion on behalf of the trustee, the 
question being whether this declared dividend 
was properly payable to the liquidator of the 
Assocn. or the trustee was entitled to with- 
hold payment of all or any part thereof. On 
behalf of the Assocn. it was urged that the 
previous proceedi^s reported in Be Fenton^ 
Ex p. Fenton Textile Assocn., Lid., No. 8656a, 
ante, had concluded the matter, that the 
question was now res judicata, that, not- 
withstanding the payment to the banks of 
the amount of the dividend since that 
decision, the liquidator of the Assocn. was 
entitled to the fiill dividend in respect of the 
AlSSocu.’s admitted proof: — Held: (1) the 
question raised by the motion had not been 
determined by the Ot. of Appeal in the 
previous proceedings ; A; (2) the claim by 
the trustee to withhold the payment of any 
part of the dividends payable in respect of 
the Assocn. ’s proof failed. The rule against 
double proof afforded an answer to the 
trustee’s claim to retain the dividends on the 
admitted proof of the Assocn. so long as any 
part of the debt due to the banks remained 
unsatisfied . — Be Fenton (No. 2), Ex p. 
Fenton Textile Assocn., Ltd., [1932] 1 Oh. 
178 ; 146 L. T. 229 ; [1931] B. A 0. R. 59 ; 
sub nom. Be Fenton (No. 2), JS** p. Trustee 
UNDER Deed op Arrangement v. Fenton 
Textile Assocn., Ltd., 101 L, J. Oh. 1. 


Part XI. — Joint and Separate Estates — Bankruptcy of 

Firm or Partner. 


3793a. One partner a company — Compulsory wind- 
ing up — Rights of trustee.] — Where a receiv- 
ing order was made against a firm consisting 
of an individual A a co., A subsequently an 
order was made for the compulsory winding 
up of the co., A liquidators were appointed, the 
ct. directed that the administration of the 
bkpcy, should be conducted by the trustee in 
bkpcy. A that assets collected by the special 
manager who had been appointed in the 
bkpcy. should be handed over to the trustee 
in bkpcy. Leave was given to amend the 
proceedings by making the petition A receiv- 
ing order against the partners “ other than the 
CO.” — Be Dobrbe A Oo., [1929] B. A O. R. 1, 
3832a. Claim under covenant void against creditors 
— Postponed to claims of Joint creditors of 
partnership — A of creditors against separate 
estate.] — Be Gumming A West, Ex p, Nbilson 
A Craig v. Trustee, No. 7156a, post 


3866a. — ^Applying the following 

well-settled principle of bkpcy., that, just as 
a debtor may not, when proving against the 
assets, compete with his own ci'editors, so a 
partner of a debtor may not compete with 
that debtor’s creditors, so long as there are 
any creditors of the debtor not fully satisfied, 
to whom the partner is, under liability. 
Where the assets of the bkpt. are sufficient 
to satisfy in full the statutory interest on 
the amounts due to the separate A joint 
creditors respectively, but are not sufficient 
to pRy, in addition thereto, the amount due 
to a partner of the debtor, the separate A 
joint creditors are upon the proper con- 
struction of 1914 Act, sect. 33 (8), entitled, in 
priority to the partner of the bkpt., to be paid 
the statutory interest in full on their 
respective debts proved in the bkpcy. — •“ 
Be Howes, [1934] Ch. 49 ; 150 L, T. 95 . 


PART X. SECT. 5, SUB-SECT. 1. 

8784 i. Hou> right to retain lost — Proof 
against bankrupt] — Be Lussibb, [1927] 
4 D. L. R. 637 ; 61 0. L. R. 177.— <JAN. 

PART XI. SECT. 1. 

8788 V. .] — The separate oredi- 

tora must be satisfied in fall before the 
partnership creditors can rank, Be as 
to partnership assets, the partnership 
crealtors most first be satisfied in tmi 
before the separate creditors can rank. 


— Re Tayi/)r V. Lkvbts, [1923] 8 
D. L. B. 1134 : 62 O. h, B. 201 ; 2 
C. B, B. 390.--CAN. 


8788 vi, .] — Be Daum A PLABT- 

EBR, Ex p. Monrob (Ont.), [1927] 
4 D. L. B. 744 ; 8 O. B. R. 446-— CAN. 


sp. Effect of avfhorised caeignmeTit by 
firm .] — An anthorised assignment by a 
firm operates as an assignment also of 
the separate estate of each partner. — 
Be CoHBK A Mahuk, Oanapian 
Obboit M»n*s Trust Assoon., Ltd. e. 
SpiVaK, [1827] 1 D. L. B, 677 ; n987] 
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1 W. W. B. 162 ; 22 Alta. L. R. 487.— 
CAN. 

St. Motion by trustee to hone debtor 
declared partner in bankrupt firm-— 
Debtor emUled to be heard.h—Re Pol- 
lard. [1926] 4 D. L. B. 870.— CAN. 

PART XI. SECT. 8, SUB -SECT 2.— 0, 
sz. Money paid by partner under 
partnership agreement on death of bank* 
rupt parmer to deceaaed*B estate,}— Be 
ENOBLAitD (Ont.), [1926] 4 B. L. B. 
1029.— CAN. 




Vol. IV.— Bankrnptcy. Cams 8866a— 4217. 


[1983] B. Sc 0. B. 133 ; sub nom. Howes, Be, 
Tbuscte V. Gill & Bbigatb, Ltd,, 102 
L. J. Ch, 346* 

8900. Add. Annotations: — Reid* Re Biddulph, 
Eis p. Buiton (1843), 3 Mont. D. & De G. 
864 ; Stroud v. Gwyer (1860), 28 Beav. 
130. 

3945a. Estate of undischarged banhrupt partner — 
Second bankruptcy of partner — Unsatisfied 
balance of joint liabilities in first bankruptcy.] 

— T. Sc M., partners in a firm, had been 
adjudged bkpt. ; bkpt. M.’s discharge had 
been refused, Sc there were unsatisfied joint 
debts in the bkpcy. of the firm ; Sc a subse- 
quent receiving order was made against M. 
under which he was again adjudged bkpt. : — 
Held : under 1914 Act, s. 33 (6) & s. 39 (1), 
the unsatisfied balance of the joint liabilities 
of the firm could be proved in the subsequent 
bkpcy. of M. by the trustee in the first bkpcy. 
— Re Moss, Ex p. Everitt (1923), 93 L. J. Oh. 
98 ; [1923] B. Sc 0. B. 135. 

3981a. Meaning of solvent.**] — Re Beauchamp 

Bros., No. 4116a, post. 

4019. Add. Annotation : — Refd. Holmes v. Watt, 
[1936] 2 K. B. 300. 

4030. Add. Annotation : — Consd. Holmes v. Watt, 
[1935] 2 K. B. 800. 

4060. Add, Annotations : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426 ; Moore v. Flanagan, 
[1920] 1 K. B. 919. 

4102a. Separate personal guarantees of 

partners.] — Re Dutton, Massey Sc Co., Ex p, 
Manchester Sc Liverpool District Bank- 
ing Co., No. 3376a, ante. 

4108. Add, Annotation : — Consd. Re Dutton, 
Massey, Ex p, Manchester Sc Liverpool 
District Banking Co., [1924] 2 Ch. 199. 

4116a. Right to administration of partnership 
assets.] — (1) Where a partnership has been 
dissolved by the bkpcy. of one partner, the 
general rule that the solvent partner is entitled 
to have the administration of the partner- 
ship assets does not apply when such solvent 
partner is an infant, but, Semble, such solvent 
infant partner may apply to the ct. by an 
adult next friend to have such administration. 
(2 ) Whoever the liquidating person is, whether 
the solvent partner or the trustee as repre- 
senting the bkpt. partner, he holds the 
partnership assets in trust for discharging the 
partnership liabilities, Sc if, to the know- 
ledge of any one dealing with the liquidating 


person, there has been any misapplication of 
such assets, the person so dealing is account- 
able for any part of the assets which ho may 
have received. 

(8) I suppose that so long as the members 
of this partnership were solvent — I mean by 
** solvent *’ were not judicially declared bkpt. 

. . . (Vaughan Williams, J.) —Be Beau- 
champ Brothers. Gx p. Carr (1890), 76 
L. T. 316; 3 Mans. 207. 

4152a. Right to follow assets misapplied — Against 
party with notice of breach of trust.] — Re 
Beauchamp Brothers, Rx p, Carr, No. 
4116a, ante, 

4165. Add, Annotation : — Distd. Re Douglas, Ex p. 
Douglas* (Jamesj Exoib.. [1930] 1 Ch. 342. 

4167. Add. Annotation : — Consd. Re Douglas, Ex p. 
Douglas* (James) Exors., [1930] 1 Ch. 342. 

4169. Add. Annotation : — Refd. Re Howes, Ex p. 
Trustee, [1934] 1 Ch. 49. 

4172. Add. Annotation : — Refd. Re Douglas, Ex p, 
Douglas’ (James) Exors., [1930] 1 Ch. 342. 

4183. Add. Annotation : — Refd. Re Howes, Ex p. 
Trustee, [1934] 1 Ch. 49. 

4186a. Share of deceased partner ascer- 

tained before adjudication.] — The rule that 
in the bkpcy. of a firm the exors. of a deceased 
partner may not prove in competition with 
the creditors of his surviving partners may be 
inapplicable when the share of the deceased 
partner has been ascertained before the adju- 
dication m bkpcy., Sc no joint liability can be 
shown to exist. On the death of a partner in 
a London firm a sum was found due to his 
estate from the surviving partners in respect 
of his share in the business, & certain claims 
Sc accounts between the deceased partner 
& another firm in Dundee, of which during 
his life he was also a partner, & which firm 
was after the death of the deceased partner 
a creditor of the London firm, were also com- 
promised & settled by his exors. before the 
bkpcy. of the London firm : — Held : the 
proof of a debt put in by the deceased 
partner’s exors. in the bkpcy. of the London 
firm ought to be admitted. — Re Douglas, 
Ex p. Douglas* (James) Executors, [1930] 
1 Ch. 342 ; 142 L. T. 379 ; [1929] B. & O. R. 
76 ; sub nom. Re Douglas, Douglas & Hill 
v. Myers (J. E.). 99 L. J. Ch. 97. 

4217. Add. Annotations : — Apld. Houghton v. 
Nothard, Lowe Sc Wills, [1928] A. 0. 1. Refd. 
Houghton V. Nothard, Lowe Sc Wills (1927), 
44 T. L. R. 76. 
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Right to claim for money ad- I aoluiion.] — Re WAi.KBAjtf, [1926] 1 4. — CAN. 
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Part Xll . — Priority of Debts. 

Act, 8. 33 (1) (a).— Be BiiWOOD, 0927] 
1 Oh. 456 f am nom. Be Eixwooi^ Mic p, 
RmuB Pee Deaikaob Board v. Hooson, 


4279. Add. Ann&tafions : — Be Webh (Snaith- 
£leld» liOtidon, [1922] 2 Ch* 269 ; A.-0*. v, 
dacl^OR (1932), 48 T. L». B. 261. 

42gla. ** Iiooal rate •* — ^Land drainage rate.] 

— land drainage rate levied by a drainage 
board constituted under Land Drainage Acts, 
1861 (c. 133), & 1918 (o. 17), is a local rate 
entitled to preferential payment within 1914 


96 L. J. Oh. 170 1 138 L. T. 696 ; [1927] 
B. & O, B. 63, D. O. 

4284k Adde Armotatione -Held. Be Webb (Smith- 
field, London, [1922] 2 Oh. 369; A.-G. v. 
Jackson (1932), 48 T. L. B. 201. 


PART XII. SECT. 1, SUB-SECT. 3. 

•b. Claim by Workmen * b Compen" 
Bation Board-^For arreoirB of payTi^nt of 
assettst 
MKPf*S 


CAN. 

go, Extent of priority.] — Re 

Syer. Ex p. Workmen^ Compensa- 
tion Board (Ont.J. {1927] 3 D. L. R. 
802 ; 8 C. B. K. 275.— CAN. 

■d. .] — Applt. held as trustee 

for debenture holders a blanket mtge. 
on the property of a bkpt. which 
orystaUlsod when the bkpcy. order was 
made & thereupon become a specillo 
charge upon the property. The bkpt. 
owed the Workmen’s OompensatJon 
Board on an assessment for fees due 
to the Board & applt. claimed priority 
for the mtge. in tbe distribution of the 
bkpt.’s assets : — Held : the Board was 
not entitled to priority over applt. 's 
charge. — Dinning v. Workmen’s Com- 
pensation Board, [19321 1 W. W. R. 
136 ; 1 D. L. E. 373.— CAN. 

Be. .] — Workmen’s Compensa- 
tion Board & Dinning v. Nichoia, 
[1932] 2 W. W. R. 325 ; 3 D. L. li. 
385 ; 45 B. 0. R. 241.— CAN. 

if, .1 — The lien of the Work- 
men’s Componsation Board will be 
defeated on sale of the assets by the 
trustee, where no steps have been taken 
to enforce the lien, the security haa 
not been surrendered, & no statutory 
declaration under Bkpcy. Act, a. 107, 
has been filed . — lie Motor Bodies, 
Ltd., Workmen’s Gomi’ensatjon 
Board r. Canadian Oxeiiit Men’s 
Trust Assocn., [1932] 3 D, L. R. 272 ; 
5 M, P. R. 309.— CAN. 


[19241 
W. W 


nerUs .] — Claim refused. — Work- 
Compensation Board v. Edoaiu 
3 D. L. R. 27.3 ; (19241 2 
. H. 566 ; 20 Alta. L. R. 385.— 


PART XII. SECT. 1, SUB-SECT. 4. 
Bd. General rule .] — The Crown has 
a prerogative right to be paid upon a 
distribution In bkpcy. In priority to 
other unsecured creditors, but it is 
merely a right of preference in the 
administration of the estate. — Re 
Toronto Metal & Waste Co. (1921), 
67 D. L. R. Ill ; 61 O. L. R. 287 ; 
2 0. B. R. 138.— CAN. 

sf. .1 — Where the Crown is 

an unsecured creditor for taxes owing 
by bkpt., the Crown will take prefer- 
ence over all other secured creditors 
in respect of those taxes. — Re Noel, 
Ex p. QRAVELBOUIia TOWN (1922), 66 
D. L. R* 764 ; 2 O. B. R. 545.— CAN. 

dj. .1 — Re Standard Pharmacy, 

Ltd., Re Alberta Province’s Claim 
(A lta.), [19201 2 D. L. R. 300 ; [1926] 
1 W. W. E. 773.— CAN. 

sk. Trustee entitled to Bet off pay* 
ment of taxes against claim of landlord 
far arrears of rent.] — Re Grantham, 
Ex p. Doyle, [1923] 3 D. L. R. 94 ; 
4 0. B. E. 168.-— CAN. 

4200 ii, Watex rote.]— Re 

An Arranging Debtor, [1921 J 2 
I. R. 1.— IR. 


4200 itt. — — Light rates.) — Re 
Mathkson, Ex p. Prince Albert 
(CiTT), [1924] 1 W. W. B 120 ; [19241 
1 D. L. B. 260 : 18 Suk. Ii. b!--<>AN. 

4200 iv. Electric poi/oer rates.'h- 

Re Deoker’s Dblioatbssbn, [1925] 1 
D. L. R. 662; 58 O. L. R. 140 ; 5 
C. B. R. 208.— CAN. 


4280 V. Crown Timber Act, 

1927 (c, 38), 8. 2 (1).J— The word 
” rates ” in above sub-sect, means the 
price which any licenoee is required 
to pay for the timber to be cut under 
his licence. Sc does not mean the” taxes, 
rates, or assessments ** whioh tmder 
Bkpcy.. Act, 1927 (c. 11), s. 125, may 
be levied or imposed upon the debtor 
or upon any property of a bkpt. under 
any law. Dominion or of the Pro- 
vince . — Re Hardy, [1929] 1 D. L. R. 
300 , 63 0. L. R. 246 ; 10 C. B. R. 288. 
—CAN. 

b I. .) — Re International 

Metal Works, Ltd., Ex p. R., [1925] 

1 D. L. R. 309 ; 6 O. B. R. 378.— CAN. 

b 11. .) — Canadian Credit 

Men’s Trust Assoon. v. Edmonton 
City, [1926] 2 D. L. R. 625 ; (1926) 1 
W, W. R. 747 ; 21 Alta. L. R. 160 ; 5 
C. B. R. 687.— CAN, 

b lii. Municipal ioo^s.l — Re 

Canada PBESERViNa C^o. (Ont,), [1928] 

2 D, L. R, 629 ; 10 C. B. R. 63.— CAN. 

b j^ecessity for notice 

of claim .] — The provisions of scot. 
112 (11) of Assessment Act, R. S. O., 
1927, as to notice of amount due lor 
taxes, are, by sect. 125 of Bkpcy. Act, 
1927, made part of the Bkpcy, Act. — 
Re Canadian Horseshoe Co., [1031] 
O. R. 402 ; 12 C. B. R, 485.— CAN. 

ei, BusineBs taxes.] — Re West 

(F. E.) & Co. (1921). 62 D. L. R. 207 ; 
50 O. L. R. 631 ; 2 O. B. R. 3.— CAN, 


0 ii, .1— Where a township 

or municipality is, by a provincial 
statute, mode a preferred creditor in 
respect of business taxes, this prefer- 
ence dlsappeam when the statute is 
reiM-aled by a dominion statute . — Re 
Noel, Ex p, Oravelbourg Town 
(1922), 6.5 D. L. R. 754 ; 2 C. B. R. 
645.— CAN. 

c fit. .] — A municipal 

corpn. Is not entitled by Bkpcy. Act, 
s. 61 (6), to priority over other creditors 
of bkpt., for business taxes in respect 
of which no distress has been made. — 
Re Ceoilian Co. (1922), 69 D. L. B. 
679 ; 61 O. L. R. 649 ; 2 O. B. R, 510. 
—CAN. 


0 iy, ,] ^ Qity is in 

respect of business tax a secured 
creditor. — He Mathebon, Ex p. Prince 
Albert (City), (1924) 1 D. L. R. 260 ; 
[19241 1 W. W. R. 129 ; 18 Sask. L. R. 
3.— CAN. 


g y, .] — jje Standard 

Pharmacy, Ltd., Re Alberta Pro- 
viNOE'fl CLAIM (Alta.), [19261 2 D. L. R. 
300 ; [19263 1 W. W. R. 773,— CAN, 


0 yi, Dominion taxes — Orer 

taxes due to municipality.] — Held: 
Dominion taxes preferred. — Re Adams 
Shoe Oo., Ex ». Town op Penb- 
TANGUISHENE, {1923] 4 D. L. R. 927. — 
CAN. 


0 vil. Income tax.]^Re Lk 

Blanc, [1924)3 D. L.R. 266.— CAN. 


oviil. .)— Held.- balance of 

Income tax entitled to priority. — Re 
ObR, (19241 2 I. R. 120.— IR. 


c lx. — — .F-R, V. Litbwiok 

& Cole (1921), 20 Exoh. C. R. 203.— 

CAN. 


LTD. (1936X 

«3an.) 148.r-OAN. 
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0 xi. — - Ron tax.] — Re Le Blanc, 
[19241 3 D. L. R. 256.— CAN, 

0 xil, — Salta taxes.h^Hetd ; the 
Crown .was entitled to prloilty over all 
other unsecured creditors in respect of 
sales taxes . — Re West (F. K.) & Oo. 
0921), 68 D, L. R. 772 ; 60 O. L. R. 
631 ; 2 0. B. R. 3.— CAN. 


exiii. — .1 — Held: a creditor 

could not rank as a secured creditor in 
priority to the claim of the Crown for 
taxes on sales of goods to debtor . — Re 
Nicholson Sales Sc Service Cobpn., 
[1924] 3D L. R. 693 ; 4 O. B. R. 692. 
—CAN. 


War revenue taxes,] — See cases 

in Paart Xll., Sect. 1, sub-sect. 6, post. 

cxiv. Taxes assessed prior to 

assignment] — Held: the city had a 
preferential lien on the goods of the 
aflxiffnor for the above tRxes . — Re 
McKentib, [1924] 1 W. W. R. 159 ; 
4 0. B. R. 492.— CAN. 


di. Held.* debtor’s chattels 

subject to seizure for arrears of taxes 
by the municipality even in the hands 
of the trustee. — Re Harrison (1922), 
69 D. L. R. 658 '; 51 O. L. R. 634 ; 
2 O. B. R. 360.— CAN. 

d it .] — Re Lattranoe (1923), 

65 O. L. R, 196 ; 4 a B. R, 349.— CAN, 

d lii. .] — Where a landlord has 

distrained prior to bkpcy. of the tenant 
& there are taxes owing, & subsequent 
to bkpcy. the municipality gives the 
notice required by sect. Il2 (11) of 
Assessment Act, K. S. O., 1927, the 
municipality Is entitled to rank for Its 
claim upon the proceeds of the distress, 
in priority to the claim of tbe landlord 
for throe months’ accelerated rent, — 
Re Paterson (D. S.) Co., [1932] 0. R. 
432 ; 3 D. L. R. 279.— CAN. 


si. Claim of inspector of taxation,] 
—He McKenzie, [1924] 1 W, W. R. 
159 ; 4 O. B. R. 492.— CAN. 


sp. Necessity for notice — Notice to 
custod ian—Vustodiun hecaming trustee.] 
— Notice to a custodian who after- 
wards becomes trustee In bkpcy. is 
autficient notice to make a claim for 
taxes a preferred claim In bkpcy.— 
ZiMMON, Ottawa v. Trkw, [1936] 3 
D. L. R. 326.— CAN. 


PART Xn, SECT, 1, SUB-SECT, 5. 

«r. Bias of OfYurt in favour of 
creditor ]— The right of a creditor for 
arrears of wages to stand as a preferred 
creditor will he construed by the ot. 
with a bias in favour of the creditor. — 
Re Corson Shoe Oo., [1924] 1 D. L. R, 
556.--CAN. 

4286 lx. — After iutigmeni re- 
covered. h^The claim of a wage-dajmer 
to pilority for his wages remains a 
claim for wages even after Judgment 
has been recovered. — Ball «♦ Thorne 
(1920F. 46 O. L, E. 261 j 50 D. L. R. 
86^CAN. 

4286 X. - — - Earned within three 
months of hankruptcy.}^ Held : a 
workman could only rank as a pre- 
ferred creditor for wages earned within 
three months of the bkpoy. — Hodden 
V. Goodman (192*2), 67 D. L. R. 635.— 
CAN 

4286 xl. .h-HeU : the 

director 8c president 8c the director ^ 
seoretary-treaBhjrer of bki>t. oo, wore 
entitled to priority for wages or 



42SS, After this case add :~ 

atsQ, Bkpcy. (Amendment) Act, 

1926 (0. 7), s. 2. ’ 

4295a. - — Helping employer to perfect 

lnvention<--Under agreement for payment 
out of profits.] — -Where a clerk assisted his 
master in perfecting an invention, for which 
a patent had been obtained, utk^n an agree- 
ment to be paid out of the profits, but which 


Vot. IT.— Bookropicy. OaBM 42® — 

agreement had no reference to his duties as 
clerk : — Held : he was not precluded from 
proving for his remuneration as a clerk, or 
from receiving three months* salary in full. — 
Re BnxjKS, Exp, HiCKm (1850), 3 Be G. & 
Sm. 662 i 19 L. JT. Boy. 8 ; 14 B. T. O, S. 
469 ; 14 Jur; 406 ; 64 E. R. 651. 

4298. Add, Annotation : — Consd. Moriarty v. 
Regent’s Garage & Engineering Oo. (1920), 
90 L. J. K. B. 783. 


salaries In respect of senrloes rendered 
to bkpt. oo. dUTlnir the three months 
before the date oi the esBiimment. — 
Re JEastkrn Ontabio Peodcots 
Co., [1923] 1 B. L. R. 691 ; 52 O. L. R. 
67 ; 21 O. W. N. 483.--OAR. 

4285 xU. .J — Held/ a 

claim for wages was not entitled to 
priority not being earned within 
three months ImmMiately precjeding 
the receiving order . — Re Continental 
P iTBLiSRiNO Oo„ Ex p. Davis & Sim- 
mons. [19241 1 D. L. R. 339 ; 4 C. B. R, 
343.— UAN. 

4285 xlii. S, P, Re Oltmpia Cafe 
O o„ Ltd., Ex p, Bedali (Man.), [1927] 
1 D. L. R. 907 ; [1927] 1 W. W. R. 
131.— CAN. 

4285 xlv. -- — C(ymmi8sion 

payable when oooda shipped — Services 
rendered more than three months before 
bankruptcy — Goods shipped within three 
months of bankruptcy.] — Held : the 
salesman oonld not rank as a preferred 
creditor in respect of such oommlweion. 
— Re Hercules Rubber Co., Ex p. 
Allan, [1924] 1 D. L. R. 999 ; 4 

O. B. R. 655.— CAN. 

4286 Ev. Allowance for ex- 

penses .\ — Where a person Is employed 
as a travelling salesman Sc is given his 
expenses In addition to his salary, be 
may claim to stand as a preferred 
oroaitor as regards both his salary & 
his expenses . — Re Corson Shoe Co., 
[19241 1 D. L. IL 555.— CAN. 

4285 xvi. Truck driver furnish' 

ing truck, gas <t oil — Priority for time 
oruy,] — HeM : an Independent con- 
tractor in regard to the supply of the 
truck & so entitled to priority In respect 
of his servloos only . — Re Sexton, f 1931 ] 
1 D. L. R. 657 ; 66 O. L. R. 313 ; 12 
O. B. R. 45.— CAN. 

4289 1a. .1— A 

travelling salesman, selling goods on 
oommissfon, was allowed by debtor co. 
to sell their goods at specified prices, 
any goods sold by him to be invoiced 
to the oustomer at the price «t which 

sold, & he to be allowed tho difler- 
enoe between the net price Sc his selling 
price : — U^ld : not entitled to priority. 
— Re Sbeciautt Bags, Ltd., [1923) 
1 D. L. R. 827 ; 63 0. L. R. 356 ; 
8 O. B R. 617.— CAN. 

4289 i b. .1 — Re!^^ Van- 

couver Dress Co., Ltd., [1931] 3 
W. W. R. 220; 44 B. 0. R, 283.— 
CAN. 

4292 i. Accountant — Monthly 

salary — Pari time cmpUrymenL] — Held : 
he was a servant U entitled to rank as 
a preferred creditor.— He Qordean 
PUBNTTUBE CO., EX p. SLADDEN, J ^ 

4 D. L. R. 1198 ; 11923) 3 W. 

630*— CAN. 

4298 4. Company offlrial — 

Direotor ,] — The mere toot that a 
dlreotor who claims priority for wages 
is a BUporlor officer ox a co. does not 
of itseu deprive him of priority. The 
real question Is whether the person 
making the claim has contracted to 
render servioe to the oo, beyond what 
would come within the scope of his 
duties as a statutory oifioer, — Re 
Eastern Ontario Mile Products 
Oo„ [19231 1 P. L. E. 591 : 21 O, W. N. 
483 { 52 O. L, R. 67,— OAK, 

sp, Rrother of boafempLl— The 
ameiulment to the Bkpoy. Adt. 1027. 
made in 1992, by which a brother of 


R. 


the bkpt, can no longer claim for wages 
as a preferred creditor, does not apply 
where the assignment for benefit of 
creditors took place before the 1932 
amendment but the distribution is 
snbsequent to the Act. — Re Mahon, 
[1935] 1 D. L. R. 416.— CAN. 


PART XII. SECT. 1. SUB-SECT. 6. 

h i. .] — The preferential rights of 

a landlord ore restricted as provided 
by Landlord Sc Tenant Act, e. 38, & 
a landlord cannot claim to rank as a 
preferred ortidltor in respect of sums 
voluntarily paid by him lor taxes 
owing by bkpt . — Re (jbystal, [1926] 
2 D. 1. R. 840 ; 59 O. L. R. 44.— CAN. 

h li. Under Landlord's Rights 

(Bankruptcy) Act, 1924 (c. 12) (Alta.), 
8. 3.] — The above sect, entitles a land- 
lord to priority to the extent of the 
amoimt limited thereby over all 
bkpt.’s secured oredltora, including the 
Crown . — Re Standard Pharmacy, 
Ltd., Re Alberta Province's Claim 
(Alta.), [1926] 2 D. L. R. 300; [1926] 
1 W. W. R. 773.— CAN. 

h ilL Cannot be deprived of 

preferential lien — Except by ayreemeni.] 
— Re Milner, Ex p, Forbes (Ont.), 
fl92612 D.L.R.988 ; 7 0.B. R.319.— 
CAN, 

s i. Special covenant. 3 

— Held : notwithstanding a clause 
in a lease as to acceleration rent, the 
landlord was only entitled to rent for 
the time the premises were occupied 
by the trustee, — Canadian Credit 
Men's Trust Assoon. v, Monka (1924), 
34 B. O. R. 99.— CAN. 

■n. Arrears of rent — Priority over 
— War revenue taxes.] — Re Solomons 
Boohner Fur Co., [1024] 1 D. L. R. 
685 ; 53 O. L. R. 497 ; 24 O. W. N. 42. 
—CAN. 


■p. .] — The Crown 

eJaiming under War Revenue Tax Act 
Sc a landlord for arrears of rent rank 
inter se according to their priority In 
time.— He DAVIS, [1924] 3 D. L. R. 
556 ; 4 O. B. R. 698.— CAN. 

gq, — Sales tax .] — HeCAXXJUa 

Co., Ltd., Ex p. McGuire, [1925} 3 
D. L. R. 809 ; 67 O. L. R. 272 ; 5 
C. B. R. 763, revsy., [1925] 2 D. L. R, 
246-— CAN. 


sr, Taxes due under 

Income War Tax Act, 1017 .] — Re 
Humberstone Coal Co., Ltd., Ex p. 
National Trust Co., Ltd., [1926] 3 
D. L. R. 164 ; [1926] 2 W. W. R. 68 : 
5 O. B, R. 719; revsg., [1925] 1 
W. W. R. 964 ; 6 O. B. R. 639.— CAN. 


nt, N'ees dt expenses of 

trustee.) — Tho trustee's claim for his 
fees Sc expenses always preoedes the 
Crown’s claim for taxes under War 
Revenue Tax Act, but if the landlord's 
claim arose anterior to that of the 
Crown, then the trustee's claim will 
count after the landlord's Sc will pre- 
cede the Crown's claim. — Re Davis, 
jm41 3 D. L. R. 556 ; 4 O. B. R. 698.— 


«u. Three monBis* rent accrued 

prior to bankrupicv--^07istrued as 
** accrued due next prior,"] — Re Cla- 
man-b, Ltd., ri98«J 1 W. W. R. 413; 
46 B. O. R* 474.-^AN. 


sa. — Effect of acceleration 

towsc.}— The effect of sect. 126 of 
Jkpoy. Aot. R. S. 0., 1927. Is that in 


Saskatchewan tho rights of a landlord 
on the bki>cy. of a tenant are governed 
by sects. 42-48 of Landlord & Tenant 
Act, R. S. S., 1930. Where, therefore, 
no rent is accrued at the date of the 
assignment in bkpey. a landlord In 
Saskatchewan is not entitled on the 
dl8tril)\itiou of the property of the 
bkpt. to a prior claim for three months' 
rent, A provision in a lease that in 
the event of the bkpoy. of the tenant 
the rent for a certain period will be 
accelerated & become due at once 
cannot be relied on to prevent the 
assets of the bkpt. tenant from being 
distributed according to the bkpoy. 
laws. — New Regina Trading Co., 
Ltd. V. Canadian Credit Men’s 
Trust Assoon., Ltd., [1934] S . C. R. 
47 ; ID. L. R. 630.— CAN. 

*b. .] — MacNeil (James H.) & 

Sons v. Wright (1933), 7 M. P. it. 
101.— CAN. 

•c. Priority over claim for fees — 

d? liabUUy for wor)cmen*8 compensation. ] 
— In distribution tho landlord's claim 
for rent under Landlord & Tenant 
Act, 1927, s. 37, has priority over the 
expenses & foes of the custodian & 
trustee, Sc over the liability of the 
debtor under Workmen's Compensation 
Act, R.S.O., 1927.— He Bolus, Ex p. 
Workmen’s Compensation Board Sl 
Jeffers. [19341 2 D. L. R. 609 ; 0. R. 
231.— CAN. 

fed. Landlord mortgagee — Mortgagor 
atiomed tenant .] — By virtue of Bkpey. 
Act, 8. 126, sect. 3 of Landlord's 
Rights (Bkpey.) Act, 1024, of Alberto, 
& sect. 105 of Land Titles Act of 
Alberta, a mtgeo, to whom the mtgor. 
has attorned as tenant is entitled on the 
bkpey, of the mtgor. to bo paid out 
of the prooeeds of the distrainable 
assets In tho lands of tho trustee, in 
priority to all other debts, for three 
months' arroars of rent, & the costs of 
distress, if any . — Re Porter & 
Canadian Bank of CoMaiEROE, [1930] 

I W. W. R. 61 ; [1930] 1 D. L. R. 909 ; 

II O. B. R. 219.— CAN. 

sf. Covenant by tenant to pay taxes St 
other expenses ,] — A landlord can only 
rank as a preferred creditor in respect 
of arroars of rent. Sc this Is so even 
where the lease stipulates that the 
tenant shall make other payments, 
namely a portion of the taxes & costa 
of heating the premises . — Re Stanley 
Mills Co. (1924), 27 O. W. N. 123 ; 
dffg„ [1924] 3 D:. L. R. 40 ; 4 C. B. R. 
655.— CAN, 

si. Costs of distress^] — Re McKenzie, 
[1924J 1 W, W. R. 159 ; 4 C. B. K. 
492.— CAN, 


PART XII. SECT. 1, SUB-SECT. 9. 

I Debt not being debt for 

ixes, rates or assessments .] — The CiovA n 
I the right of a province has no 
rlorlty over otlicr oreditom of bkpt. 
dth respect to a debt due to it wnicii 
I not a debt for taxes, ratt^s or assess- 
lents.— He Cardston V . F. A. (^o- 
pkhative Assocn., Litl, He IRO- 
TNOK OF Alberta. [1925] 4 D. L, R, 
97 ; [1925 J 3 W. W. K. 651.— CAN. 

fll .]— He Standard 

HARMAOY, Ltd., Re Alberta Piw* 
WOE‘8 CLAIM (A11».), [19261 2 D. L. R. 
10 ; [1926] 1 W. W. R. 77l— CAH, 

]. I Sales toajcs.K- Sales taxes 
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4884, After this case add : — 

Health Insurance <& Unemployment Insurance 
contributions *! — See National Health Insur- 
ance Act, 1924 (c. 38), ss. 4-9, 133, & Un- 
employment Insurance Act, 1920 (c. SO), 
ss. 6, 26 (4). 

4384a. WUe — In respect of annuity for main- 
tenance of husband’s household.] — Where an 
annuity is secured to a wife by an ante- 
nuptial settlement to be expended in main- 
taining the husband’s household, the wife 
cannot, on the husband’s bkpcy., claim to 
be paid the amount in preference to the other 
creditors. — Birkett v. Purdom, [1895] A. 0. 
371 ; 11 R. 184, H. L. 

4335a. Bond to secure annuity taken In 

payment,] — Where a woman lends money to 


him for her life, A; he subsequently is adjum- 
cated bkpt. or dies insolvent, she may claim 
in the bkpcy., or in the administration by the 
ct. of his estate, for the value of the annuity 
in competition with the creditors of the 
husband. — JRe Slaps, Obswkbenb United 
Breweries, Ltd. v, Slade, [1921] 1 Oh. 160 ; 
89 L. J. Oh. 556 ; 124 L. T. 232 ; 64 Sol. Jo. 
668 . 

4336* Add, Annotaiions : — Consd. Ee Slade, Orew- 
keme United Breweries r. Slade, [1921] 1 Oh. 
160. Distd. Re Gumming & West, Ex p, 
Neilson & Oraig v. The Trustee, [1929] 1 Oh. 
634. 


due to the Dominion Govt, under 
Special War Revenue Act <Dom.), 
1915 (o. 8), as enacted by 10 & 11 
Goo. 5. o. 71, are merely debts due to 
the Crown, not exproBsly charged upon 
the assetfi of debtor . — Re Wbst ^F. E.) 
& Co. (1921), (52 D. L. R. 207 ; 60 
O. L. R. 6.31 ; 2 C. B. R, 3.— CAN. 


r i a. .1—12 & 13 Geo. V. 

(c. 47), amending Special War Revenue 
Act, 1915, & by sect. 17 making the 
taxes to which It refora a lien or charge 
upon the property of a debtor in favour 
of the Crown, & directing that thla 
lien shall prevail, notwithstanding the 
provisions of the Bkpcy. Act, does not 
in terms repeal the Bkpcy. Act ; & 
the repeal of sect. 17, in 1925, by 16 & 
16 Geo. V, (o. 26), s. 9, leaves the 
prerogative right to prior payment in 
a case of bkpcy. untouched. By 
sects. 86 & 61 of the Bkpcy. Act, the 
Crown has surrendered its prerogative 
to be paid debts due to It in priority 
to debts due to a sub)oot, save only 
debts that fall within sect. 51, sub- 
seot. 6 . — Re Moore (D.) Co., Ltd., 
11928] 1 D. li. R. 383 ; 61 O. L. R. 
434 ; 8 O. B. R. 338, 479.— CAN. 


r i b. .1 — Re Wilner (Out.), 

119281 2 D. L. R. 396 ; 8 0. B. R. 616.— 

CAN. 


r i c. .1 — Re A. Puccini & 

Co., (1929 J 2 D. L. R. 568 ; 63 O. L. R. 
622 ; 10 C. B. R. 408.— CAN. 


rid. .] — Re Tyrer Co., 

11930] 4 D. L. R. 320 ; 11 O. B. R. 
479.— CAN. 


J. i e. Sales tax, income tax 

corporation tax .] — The claim of the 
Crown in r^bt of the Dominion to 
sales tax, & Income tax, & in right of 
the Province to oorpii. tax, rank pari 
passu in priority to all other creditors. 
— Rc Navilla Ioe Cream Co., Ltd., 
11934] 4 D. L. R. 741 ; O. R. 772.— 
CAN. 


r ii. — Charge against goods ad- 
mitted as settler's effects.] — Held: to 
take priority over the lien for costs 
given an execution creditor . — Rc 
Wiley, Re Anthony Salt Co., Re 
Crown’s Customs Dui'ies Claim, 
(19251 4 D. L. R. 790 ; [1926] 3 

W. W. R. 683.— CAN. 


r iii. Health Insurance con- 

irihutiom .] — On a claim for arrears 
due In respect of Health Insurance 
contributions, alleged to be recoverable 
as Crown debts ranking next after the 
usual preferential payments : — Held : 
Health Insurance contributions were 
recoverable only as a civil debt . — Re 
Lindsay, 119261 N. 128.— -IR. 

f jy, Iq land Com- 

mission,] — Held: a preferential debt. 
—Re Maloney, 11926] I. R. 202.— IR. 

]. V. ContHhiMons under Un- 

employment Insurance Acts,}— Held : 
as regards the contributions payable 
under Unemployment Insurance Act, 
1920, by a bkpt. in respect of employed 

g ersons, the Minister for Industry dC 
dmmeroe (to whom all the powers dt 


duties of the Minister of Labour under 
the Act have been transferred) is 
entitled to claim, not only the priority 
given by sect. 26 (5) of the Act to the 
four months* contributions imme- 
diately prior to the date of adjudication 
but la also entitled to claim priority to 
ordinary creditors In respect of the 
anterior arrears of contributions, since 
they must be placed In the same 
cat^ory as Crovm debts . — Re Hen- 
nessy, 11932] I. R. 11. — IR. 

rvi. .1 — ^W., an arranging 

debtor, effected a composition with his 
creditors whereby 6«. in the & was 
to be paid on all his imsooured debts 
& on such portion of his partly secured 
debts as should not be covered by 
security. The composition was pay- 
able in three equal instalments at 
four, eight, & twelve months respec- 
tively, from the date of confirmation 
of the offer, the first instalment being 
secured by the promissory note of the 
debtor alone & the subsequent instal- 
ments being secured by joint 6c several 
promissory notes of tne debtor & one 
surety : — Held : such a “ bill com- 
position ** was a ** distribution of the 
property ** of the arranging debtor 
vdthin Preferential Payments in Bkpcy. 
(Ireland) Act. 1889 (c. 60), s. 4, & 
accordingly the Ministry for Industry 
& Commerce was entitled by virtue 
of the CJrown prerogative to be paid 
all arrears of the debtor’s contnbu- 
tlons to the unemployment fund, other 
than arrears accruing during the four 
months prior to the confirmation of 
the offer, in priority to all other debts. 
— Re W., AN arranging Debtor, 
[19331 1. R. 202.— IR. 

sa. Surety paying Crown debt .] — A 
surety who has paid the indebtedness 
of the principal debtor to the Crown Is 
entitled to stand in the same position 
as the Crown & to exercise its remedies 
for the recovery of the debt. — Re- Pathk 
Freres Phonograph Co. op Canada 
(1921), 64 D. L. R. 628 ; 60 O. L. R. 
644 ; 2 C. B. R. 21.— CAN. 


PART XII, SECT. 1. SUB-SECT. 10. 

Fees <£• expenses of trustee.] — See 
cases in Part vH„ Sect. 6, sub-sect. 2, 
A., ante. 

i I. .3 — Crawford & Oo. v. 

Hunters & Oo. (1817), 1 Nfld. L. B. 
43.— NFLD. 

t ii. .J — Fergus & Glen 

Insolvent Estate (1831) 2 Nfld. 

L. R, 27.— NFLD. 

4331 i. Judgment creditor Regis- 
tered certificate of judgment .] — A judg- 
ment creditor of a bkpt., who has 
registered a certificate of judgrment 
with the district registrar, is not en- 
titled to a lien against the estate for 
the costs incurred in obtaining the 
Judgment , — Re Yawoski (1922). 66 
D. L. R. 670 ; (19221 1 W. W. R. 296 ; 
2 O. B. R. 181.— CAN. 

d J, — .] — Held : the trustee 

must pay the sheriff’s fees Sc charges, 

38 


Including poundage Sc the costs of the 
execution creditor in priority to all 
other charges or dalms . — Re Toronto 
Metal Sc Waste Co. (1921), 67 D. L. R. 
Ill ; 61 0. L. R. 287 ; 2 O. B. R. 138. 
—CAN. 


e i. .] — The property of C., Ltd.. 

was destroyed by tire In July, 1930, Sc 
on Aug. 27 the co. became bkpt. 
$29,404 was received on certain fire 
insurance policies held by the co. 
One I. had previously sold timber to 
the oo. in which he still retained an 
interest. When the fire occurred I. 
advanced $15,000 to the co. on 
July 30, & by agreement with the co. 
took as seourlty an assignment of the 
first $15,000 which should become 
payable to the co. on the Insurance 
policies. The assignment was not 
registered under Assignment of Book 
Acooimts Act : — Held : In view of 
sect. 2 of the 1930 Amendment regis- 
tration was not necessary, as the money 
was ** growing due under a specified 
contract,” 8c I. was entitled to priority 
in respect of $15,000 . — Re Campbell 
River Mills, Ltd., (1931] 2 D. L. R. 
946 ; 43 B. O. R. 477 ; on appeal, 44 
B. < 5 . R. 412.— CAN. 


sb. Costs of action continued by 
trustee — With authority of court .] — 
Held : costs inourred after the Insol- 
vency preferred. — Myerhon v. Green 
& Homes (1922), 68 D. L. R. 209. — 
CAN. 


m i. Price of goods supplied to debtor 
— With approval of trustee — For con- 
tinwxHon of business after bankruptcy.] 
— Held : accounts for such goods pre- 
ferred . — Re Morris, [10231 3 D. L. R. 
848 : 63 O. L. R. 36.— CAN. 

90 . Money-lender .] — In no case caiSf 
a person who lends money to another 
before the latter's bkpcy. rank as a 
preferred creditor for the money so 
loaned, — Rodden v. Goodman (1022), 
67 D.^-, R. 635.— CAN. 


rttor — Costs of preparing 
ssignment.h—Re JaoobsOn, 
dberg (N. B.), 11927] 2 


id. Solicitor — Costs 
authorised assi 
Ex p. Goldberg , 

D. L. R. 863 ; 8 0. B. R. 258.- 


CAN. 


86. Arrears of maintenance of lunatic,] 
— A person of imsound mind having 
died insolvent, arrears due for mainte- 
nance to the institution where ho had 
been k^t were allowed after debts due 
to the Crown, Sc In priority to the taxed 
costs of his committee , — Re Magutbe, 
(1923) 1 I. R. 108.— IR, 


Bg, Surety .] — A surety who has been 
released by the creditor on payment of 
a portion of the debt Is not entitled 
to rank In preference to the creditor on 
the bkpcy. of the debtor . — Re Walker 
Sc Co., Re Hartlen, (1986] 1 D. L. R. 
347.— CAN. 


PART XII. SECT. 2, SUB-SECT. 1. 

4335 vlii. — — - — Payment of debt 
by wife as surety for husband.}-— Held : 
wife not a detened creditor . — Re 
Barron, Ex p, Barron, [1924] 4 
D. L. 1307 ; 4 O. B. B. e24.-^0AN. 



4338. Add. Annotation: — Held. Be Wombwell 
87 T. L. R. 625. 

4842. AM, Annoftaiiom : — Consd. Bs Regent 
Finance & Guarantee Oorpn. (1930), 69 
L. Jo. 283, Held. Re Wilson, Ex p. Sala- 
man. The Trustee v, Keith, Prowse (1926), 
133 L. T. 814 ; Be Gozzett, Ex p. Messenger 
& Co. V, Trustee, [1936] 1 AU E. R. 79. 

4345. Add, Annotation ; — ^Held. Dennistoun v. 
Dennistoun (1926), 69 Sol. Jo. 477. 

4368. Add. Anncdaiion : — Held. Re Slade, Crew- 
keme United Breweries v, Slade, [1921] 1 Oh. 
160, 

4353a. Debt left on deposit with debtors.] 

— A creditor for a sum ol £100,000 of a firm 
of merchant bankers in May, 1918, agreed 
with the debtors to leave the debt on deposit 
with them until Jan. 1932, at interest, with 
commission to be paid to nominees of the 
creditor — namely, O, & his family ; & it 
was further agreed that O. should be credited 
with a share of the firm’s profits, which in 
fact he subsequently drew from the firm. 
In July, 1920, the debt was, by the direction 
of the creditor, transferred in the books of 
the debtors to P., who agreed with the debtors 
to leave the debt on deposit with them until 
Jan. 1932, upon the conditions expressed in 
the former agreement, as if P.’s name had 
been inserted therein instead of the name 
of the original creditor. On Feb. 24, 1926, 
P. transferred the debt in equity to O., & 


Vd. 

on Mar. 2, 1928, the debtors had ndice of 
that assignment. On Mar. 16, 1926, a receiv- 
ing order was made against the debtors on 
their own petition, & shortly afterwards 
they were adjudicated bkpts. Between 
Mar. 2, 1926, So the date of that order F. 
became indebted to the firm in the sum of 
£16,000 for moneys expended by the firm 
between those dates in taking up accom- 
modation bills drawn by F. on & accepted by 
the firm for which, as between F. & the firm, 
P. through not ha^ng supplied the necessary 
funds, was liable, P.’s liability arising in every 
case from contractual liabilities undertaken 
by P. towards the firm at dates earlier than 
Mar. 2, 1926 : — Held : upon the proper con- 
struction of the agreement of May, 1918, the 
creditor did not advance money to the debtors 
on a contract that she should receive a share 
of the profits of their business within Partner- 
ship Act, 1890 (c. 39), s. 2 (3) (d), with the 
result that O.’s proof for the £100.000 was not 
liable to be postponed to the claims of the 
other creditors. — Be Pinto Leite & 
Nephews, Ex p. Des Olivaes (Visoonde), 
[1929] 1 Oh. 221 ; 98 L. J. Oh. 211 ; 140 L. T. 
687 ; [1928] B. & 0. R. 188. 

4357. Add. Annotations : — ConsdU Re Gumming 
& West, Ex p. Neilson & Oraig v. The Trustee, 
[1929] 1 Oh. 634. Refd. Re Slade, Orew- 
keme United Breweries v. Slade, [1921] 1 Oh. 
160. 


Part XIII. — Distribution of Estate and Payment of Dividends 


4366a. Agreement lor distribution contrary to 
bankruptcy laws — Void,] — Staines v. Wain- 
WRIGHT (1839), 6 Bing. N. 0. 174; 8 Scott, 
280 ; 9 L. J. C. P. 107 ; 133 E. R. 68. 

Annotation : — Distd. Prince v. Haworth, (1005] 2 K. B. 768. 

4372a. Creditors for annual interest — Appropriation 
ol dividends.] — In cases where the Official 
Receiver is acting as trustee, an arrangement 
exists between the Board of Inland Revenue 
& the Bkpcy. Dept, whereby creditors for 
annual interest are entitled to prove gross, 
& to appropriate any dividends received in 
the bkpcy. against principal until 20s. in the 
£ thereon has been paid. Such arrangement 
was not intended to apply only where the 
trustee is an Official Receiver, but also to 
outside trustees, & is likewise applicable to 
cases of composition or schemes of arrange- 
ment under the Bkpcy. Acts. — Be Beecham 
Welles v. Trustee, [1934] B. & C. R. 138. 

4377a. Final dividend — ^Duty to give notice — 
Sufficiency of proof of posting.] — On Jan. 30, 
1933, the trustee in bkpcy. wrote to the 
creditors asking for a proof of their debt. 
On Feb. 24, the trustee wrote again saying 
that he understood that the creditors had a 
charge upon certain land of the bkpt. & | 
asked for particulars. The creditors replied 
with some details of the charge, but put in no 


proof. In Nov. 1936, the creditors wrote 
again, & in Feb. 1936, a proof was put in. 
The creditors denied that they had received 
the statutory notice under 1914 Act, s. 67, 
which the trustee proved he iiad posted 
on Dec. 10, 1933. The creditors alleged as 
the reason for their delay that they believed 
a negotiation was in progress for the sale 
of the land: — Held: (1) proof of posting 
was sufficient compliance with sect. 07, 
& the creditors were not entitled to claim ; 
(2) in the exceptional circumstances of the 
case the creditors should be given seven days 
in which to establish the claim upon paying 
the costs of the motion. — lie Pavyer, 
Brown, Son & Vardy v. Trustee, [1936] 1 
All E. R. 568 ; suh nom. Be Pavyer, Ex p. 
Brown, Son & Vardy v. Trustee, 62 
T. L. R. 383. 

4403. Add. Annotations : — ^Apld. Be Home &> 
Colonial Insce. (1928), 44 T. L. R. 718. 
Expld. Re Wells, Swinbume-Hanham v. 
Howard (1932), 48 T. L. B. 617. Refd. 
Re Gurwiez, Ex p. Trustee (1919), 88 D. J. 
K. B. 740 ; Hazard Bros. & Co. v. Banque 
Industrielle de Moscou, Hazard Bros. & Co. 
V. Midland Bank, Htd. (1931), 101 L. .T. K. B. 
65 ; Be Russian Bank for Foreign Trade, 
[1933] Ch. 745 ; IBissian & English Bank v. 
Baring Bros. & Co., [1036] 1 All E. H. 505. 


PART XIL SECT. 2, SUB-SBC7T. 3. 
na. Ai/reemerU to postpone ** personal ** 
dlaim8---Whe€her claim on mortgage 
inelvded,] — BirkbTt v. Shbjbwin- 

WiLUAMS, [1981 J 3 D. L. R. 488* — 
CAN. 


PART XIII. SECT. 1. 

4861 fl. Ijcx loci applicable 

to debt situated in another Province .] — 
Wben a party is made bkpt. In one 
Province the law applicable to the 
divisibility of a debt ahtoted In another 
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'ovlnoe is the law of the latter Pro 
uce. A dividend Is sitnated at the 
a-d office of the banking co. de- 
iring it . — Re SiiWTBLL, Ex p. Mon- 
BAL Bank, [1933] 2 D. L. R. 802 ; 
R. 295.— CAN. 



Cases 4482—4594. EkolISH AKD EhpqcB DigBST SUFFI.SIIBKT. 


4432. Add, AnnoiationA : — Consd. Be Fenton, Ex p, 
Fenton Textile Assocn. (1930)^ 99 L. Cn. 
358. Hefd. Be Fenton (No. 2), Ex p, Fenton 
Textile Assocn., Ltd., [1932] 1 Oh. 178. 

4433. Add, AnnoicOim : — Dlstd. ^Houlder, [19291 
1 Oh. 206. 


44S4a. — - proof 3 i| 1 mdtiently r6duood«]<^i^ 
SbabiiB!. HoabS] Sd Oo., No. 3210a» ante. 

4487. Add. Annotation : — ^Hefd. Dewe «. Pewe, 
Snowdon v. BnowdoHi [1928] P* 118. 

4494. Add. Annoicdion : — ^Refdf Be Home &; 
Colonial Insce. (1928), 44 T. L, B. 718. 


Part XIV. — Administration in Bankruptcy of Estates of 

deceased Insolvents. 


4545. Add. Annotation : — N.F. Latter v. Juckes 
(1926), 42 T. L. E. 723. 

4547. Add. Annotation : — Refd. Be Sarjeant, 
[1923] 2 Oh. 302. 

4549. Add, Annotation : — Refd. A.-G. v, Jackson 
(1932), 48 T. L. R. 261. 

4551. Add. Annotation : — Retd. Be Oockell, Jack- 
son V. A.-G., [1931] 1 Ch. 389. 

4555a. Adjudication before death.] — 

Pebts incurred for necessaries by a bkpt. 
after adjudication, & also funeral expenses 
to a reasonable amount, may properly be 
paid out of money accumulated by the bkpt. 
since the adjudication. 

The sect, does not deprive the bkpt. of those 


fruits of his personal exertions which are 
necessary to enable him to live ; in other 
words it is only the surplus over & above that 
which vests in the trustee (Tomun, J.), — 
Be Waltbe, Slooock r Official Beckivkb, 
[1929] 1 Ob. 047 j 98 L. J. Ch. 403 ; 141 
L, T. 319 ; [1029] B. & 0. R. 63. 

4556. Add. Annotations : — Refd* Be Webb (Smith- 
field, London), [1922] 2 Ch, 369 ; A.-G. v, 
Jackson (1932), 48 T. L. R. 201. 

4559a. Administration of estate of undis« 

charged bankrupt — Right to after-acquired 
property.] — Be Sarjeant, No. 1808a, ante, 
.] — nowt Bkpcy. (Amend- 
ment) Act, 1926 (c. 7), 8. 3. 


Part XVI. — Miscellaneous Practice and Procedure. 


4578a. Motion to declare property part of bank- 
rupt’s estate — Who may appear.] — On the 
hearing of an application by the trustee in 
the bkpcy. to declare certain property 
alleged to have been transferred by the bkpt. 
to resps. to be part of the bkpt.’s estate, 
objection was taken to the motion being 
heard on the gi’ound that certain of the 
property claimed by the trustee had been 
sold by resps. to the parties taking the objec- 
tion, h that no notice of motion had been 
served upon them : — Held : the objection 
must fail ; any order made upon the motion 
would affect only the right of the trustee & 
resps., & would not affect the rights of any 
other person ; & the parties taking the 

objection had no locus standi to be heard. — 
Be Von Weissenj^bld, Ex p. Hendry (1892), 
9 Morr. 30, 

AnnokUion : — Refd. Re Hirtb, Exp, OflQclal Receiver (1899)» 
68 L. J. Q, B. 287. 

467Sb. Appearance of Infant on motion — Appoint- 
ment of guardian ad Utem.]— (1) Where it is 
desired to brin^ an infant before the ct, the 
proper course is to apply for the appoint- 
ment of a guardian ad htem for that purpose. 


(2) Where, on an appeal from a County Ct., 
the Div. Ct, in bkpcy. directs such appeal to 
stand over in order that certain persons, 
some of whom are infants, may be made 
parties, it would appear that application for 
the appointment of a guardian ad litem 
should be made to the County Ct. — Be 
Lowndes, Ex p. Trustee (1887), 3 Morr. 
216. 

Annotation : — As to (1) Folld. Re Dent, Exp, Trustee (1922), 
92 L. J. Ch. 106. 

4585. Add, Annotation : — Expld. Be Gay, Trustee 
V. Bennett & Georges Tiard (1931), 101 
L. J. Ch. 127, 

(That case did not decide the point. The 
headnote is inaccurate. It ought not to 
have been reported, per Farwell, J.) 

4586a. - — — ^A notice of motion seeking 

personal relief against a foreigner cannot be 
served out of the jurisdiction, in such a 
case the ct. cannot give leave to serve reap, 
abroad . — Be Gay, Trustee v. Bennett, 
(A. A.) & Georges Tiard (1931), 101 L. J. Oh. 
127 ; [1931] B. & O, R. 46. 

4594. Add, Annotatiofi : — Cpnsd. Be Debtor (No. 
29 of 1931), [1934] Oh. 280. 


PART XIII. SECT, 6. 

«f. Refund — AoHon in county court 
to recover money paid in error.] — Held ; 
not maintainable, it not being open to 
tbe indge to go behind the dmlared 
dividend, — McLennan v. Cakter, 
[1927] 1 D. L. E. 875 J 59 N. a E. 
64.— 'CAN. 


PART XIV. SECT. 1, SUB-SECIT. 1. 

Bg. Time of insolemcp .] — Upon a 
petition for the admloutration In 


bkpcT. of a deceased debtor's estate it 
is Bumolent to establish that the estate 
was insolvent at the date of the hearing 
of the petition. — Re Nokmus (Axfrb» 1 
(1929>. 29 S. R. N. S. W. 830; 46 
N. a W. W. N. Ill ; 1 A. B. O. 

AV8. 

PART XVI. SECT. 3. SUB-SECT. 1. 

4506 I, Part of ea^minofion.]— A 
l^rtion merely of an examination tinder 
Bkpoy. Act 01 a person alieged to have 
property of debtor in his possendon 
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cannot be admitted in evidence in 
collateral proceedings. — HotruiiNO v. 
Canadian Orrdit Men's Trust: 
AsaocN., Ltd.. [1921] 2 W. W. E. 899 5 
14 Sask. L. R. 866 .— can. 

4 L — .] — Powers under 

preiddonoy Towns Insolvency Act, 
B. 86, are not to be used when parties 
in litigation, as an extra method 
of discovery in addition -to the ample 
faciiltfes for dlsoovery enjoyed oy 
ordinary litisanta mder^ the Code of 
OlTil procedure.— B abat Kumar IUT 



V(d. IV^Bankraptoy. C^Mes AS^M—WTU 


46188. Prlmi f8ele evidence of traudulent pre- 
ference-^No right to appeal reserving right to 
call rebutting evidence.]— Where a trustee in 
bkpcy* has called evidence in support of a 
charge of Iraudulent preference by the bkpt., 
reep. must elect either to call rebutting 
evidence, or to conclude his case on the 
footing that the evidence given is the only 
evidence. He cannot by agreement with his 
opponent by leave of the county ct. judge 
ootain an adjournment & lodge an appe^, 
reserving the right to call rebutting evidence 
in case the appeal should result in favour of 
the trustee. — Be MoynihaK, Ex p. Tbustke, 
[1930] 2 Oh. 856 ; 99 L. J. Oh. 26 ; 143 L. T. 
703 ; [1929] B. & 0. R. 116, B. O. 

4613a. Objection by one party.] — PRACfnc® 

Not32, [1899] W. N. 121. 

4633. Add. Annotation : — Refd. Be Brage, Palmer 
& Roberts v. Knight (1926), 134 L. T. 766. 

4f637. Add. Amwtaiion Apld. R. v. Tuttle (1929), 
140 L. T. 701. 

4637a. Admission at preliminary examination — 
On criminal charge of misappropriating funds.] 

— ^The accused, who was a trustee under a 
will, was charged with having in Mar. 1916, 
fraudulently converted to his own use certain 
shares deposited with him by a co-trustee. 
In an affidavit filed by the accused in defence 
to proceedings for an account commenced 
against him by the co-trustee in the Oh. 
Div. the accused swore that he had, with 
the approval of his co-trustee, invested the 
capital in his own business. Subsequently, 
in his preliminary examination in bkpcy., 
he made admissions to the Official Receiver 
in regard to the disposition of the capital 
by him. He was indicted for fraudulent con- 
version as a trustee under Larceny Act, 
1916 (c. 50), s. 21, but the judge, on his notice 
being brought to the fact that that Act was 
not in force at the time when the offence was 
alleged to have been committed, allowed 
the indictment to be amended by the sub- 
stitution of Larceny Act, 1861 (o. 90), s. 80, 
for the later statute. The two statutes define 
the offence in almost precisely the same 
words ; — Held : the admissions in the pre- 
liminary examination in bkpcy, were not 
admissions made “in any compulsory 
examination or deposition before any court 
on the hearing of any matter in bkpcy., “ 
& could, therefore, be given in evidence at 
the trial without infringing Larceny Act, 
1916 (c. 60). 8. 43 (3). — R, v. Tuttle (1929), 
140 L. T. 701 ; 45 T. L. R. 357 ; 21 Or. App. 
Rep. 85 ; 28 Cox, 0. 0. 010, 0. 0, A. 

4638. Add. Annotation : — ^Refd. Be Brage, Palmer 
&, Roberts v. Knight (1926), 134 L. T. 765. 

4638a. Deposition — ^Admissibility against deponent 
in other proceeding.] — A deposition of a 
witness, taken in the Ot. of Bkpcy. for one 
purpose, & filed, may be used against him as 
an admission in any other proceeding in the 
matter of the same bkpcy. — Be Cooper, 


Ex p. Hall (1882), 19 Oh. B. 680; 61 
L. J. Ch. 666 ; 46 L. T. 649, C. A. 

Annotation Retd. Bevls v. Beris, [19353 P. S6, 

4665. Add. Annotation : — Consd. Re Cohen, Ex p* 
Trustee, [1924] 2 Oh. 516. 

4665a. Necessary before other side entitled to 

refer to contents.] — On June 29, 1923, respa., 
having received from bkpt. an order for 
goods, on the same day delivered them to 
bkpt. together with an invoice bearing the 
same date, which subsequently at bkpt.’s 
reauest was post-dated to July 10. On 
July 20, bkpt., although fully realising his 
insolvency, sent to reaps. & to 107 other 
creditors cheques which were all post-dated 
to July 31 m settlement of their several 
accounts. On July 31 bkpt. gave notice to 
his creditors that he was about to suspend 
payment. Not one of those post-dated 
cheques was paid on presentation ; but on 
July 30, the day preceding the act of bkpcy., 
bkpt. paid in cash to resps., who had no 
knowledge of bkpt.’s financial difficulties, 
the amount he owed them less discount. 
On Aug. 30, 1923, on a creditor’s petition 
presented on Aug. 3, an order of adjudication 
was made against bkpt. Upon a motion by 
the trustee in bkpcy. for a declaration that 
the payment to resps. was a fraudulent 
preference under 1914 Act, s, 44 (1), reaps, 
filed an affidavit in opposition, which con- 
tained statements which revealed a volun- 


tary offer on July 30 on the part of bkpt. to 
reaps, to pay the amount due to them in cash ; 
& the question was then raised whether the 
trustee had the right, which he claimed, to 
read those statements as admissions by 
reaps, of the absence of pressure & of the 
entirely voluntary nature of the payment : — 
Held: (1) the practice in the Bkpcy. Ct., 
differing in this respect from the practice in 
the Oh, Biv., was that where an affidavit had 
been filed by a resp. to an application, applt. 
was only entitled to refer to the contents 
thereof after resp. on opening bis case had 
elected to read it ; (2) where a bkpt. in 

imminent expectation of bkpcy. voluntarily 
pays a particular creditor with the result 
of giving him a preference in fact, & the 
reason for such payment is unexplained, a 
primd fade cose of fraudulent preference is 
established ; therefore, the trustee having 
proved a primd fade case of fraudulent 
preference & the creditors having withdrawn 
their affidavit in opposition, there being 
therefore no evidence to the contrary, the 
trustee was entitled to succeed on his appli- 
cation . — Re Cohen, Ex p. Trustee, [1924] 
2 Ch. 515 ; 94 L. J. Ch. 73 ; [1924 IB. & C. R. 
143 ; sub nom. Be Cohen, Ex p. Trustee v. 
Snow (W. R.) & Co., 69 Sol. Jo. 35, 0. A. 


innotatiofi8 -—Aato{2)J)lstA. Re Drapre, Palmer & Roberta r. 
Knight (1926), 134 L. T. 765. ExpW. Re M. I. G. Trust, 
Ltd., [19333 Oh. 642. (I do not think that the hoadiioto 
In /n re Cohen accurately sets out what is the result or 
that case, per liOrd HAtmoRTH, M.R.). Dbtd. leat v . 
Gresham Trust, Ltd., [1934] A. 252. 

^ ^ 


^ t 


Trustee, [1924] 2 Oh. 515. 


V, Nabin Chandra Bam 

Bkaka (1928), 1. L. E. 56 Calc, 
667.— IND. 

PART XVL 63CGT. 8, SUB^SSOT. 8. 

•i. Motion for trial of bankruptcy 
action^Adjmmment to lake oral evu 


FUiaON, [19253 4 B. L. B. 

lOOl.—CAN. 

PART XVI. SECT. 4. 

parte order — Rescission — Non- 
disclMure of true state of off ' ' ^ 
Re Gordon Brothers, I/td., (Ont.) 
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[1926] 3 D. L. H. 131 ; 7 C. B. R. 576. 
CAN. 

part XVI. SECT. 6. SUB-SECT. 1. 

j 1, .] — Held ,* as the 

worlc done hy the solr. In cwUectiM the 
debts due to debtor was ol real benefit 



Cam 4704a— 4808a. EmtiBH and Empibm Digest Supple^^^' 


4704a. Whether barred by laps 

of time.] — In the circumstances! — Held: a 
solr. *& petition that hie bill might be paid was 
not barred by the fact that the items occurred 
more than six years before the demand for 
payment. — ^igalfiSHEB, Bbutton (1846), 

De G. 116 ; 1 New Pract. Cas. 169 ; 14 

L. J. Bey. 15 ; 4 L. T. O. S. 321 ; 9 Jur. 06. 

4705. Add. Annotation : — Refd. Knight v. Knight, 
[1925] Ch. 835. 

4714a. Direction as to costs as between trustee & 
claimant against estate — Should not be in- 
cluded in order settling rights of parties.] — 
It is not, as a general rule, necessary or 
desirable that the order which determines a 
contest between a trustee & a person making 
claims against the estate should contain any 
direction as to the manner in which the costs 
of the trustee or costs which he is ordered to 
pay should be dealt with as between the 
trustee & the estate. — “ Practice Note i 
(1930), 47 T. L. R. 88 ; svb nom. Re Simms, 
Ex p. Quaife (A. E.), [1929-30] B. & C. K. 
275. 

4719. Add. Annotation : — Consd. Re Andi'cw, 
OlFicial Jteceiver v. Standard Range & 
Foundry Co., [1936] 3 All E. R. 450. 

4755a. Fees for leading counsel — Opposition 

to approval of composition scheme.] — 
debtor commenced an action against three 
creditors, who were represented by the same 
soil's., & on the hearing of an application 
to approve a scheme of composition separate 
counsel were engaged for each. The position 


of one of the creditors, if the scheme had been 
approred, would have been to more eenons 
tSi that of the other two, & the solrs. en- 
gaged a leading counsel to for him. 

The application was dismissed, & the registrar 
ordered that the costs of the procee^ngs be 
taxed & paid out of the bkpt.’s estate. The 
taxing master, being of opinion that there 
should be no discrimination between the three 
creditors, disallowed the whole of the costs 
incurred in briefing leading counsel ; — Held : 
the taxing master ought to have considered 
the position of each creditor separately &, in 
the circumstances of the case, have allowed 
the costs of briefing leading counsel. — Re 
Potts, Ex p. Epstein v. Trustee & Bank- 
rupt, [1935] Oh. 384 ; 104 L. J. Oh. 49 ; 
152 L,. T. 456 ; [1934] B. & 0. R. 142. 


4771a. . 

(1834), 3 My. 


— Wiliasey V. Mashiter 
; K. 293 ; 40 E. R. 112. 


4772a. .] — Whaluby v. Williamson 

(1843), 6 Man. & G. 269 ; 6 Scott, N. R. 948 ; 
134 E. R. 894. 


4772b. 


— Shea v, Boschetti, Re 


Peile (1868), 25 Beav. 661 ; 53 E. R. 751. 


Sect. 6.--OTHER CASES. 

4790a. Bankruptcy matter In which infant 
interested — Chancery practice relating to 
infants applicable.] — “ Practice Note,” 

[1930] W. N. 254 ; [1931] B. & 0. R. 44. 


Part XVII, 

4794. Add. Annotations : — Folld. Re Andrews, 
Official Receiver (Trustee) v. Standard Range 
& Foundry Co., [1936] 2 All E. R. 750. Refd. 
Re Griffiths, Jones v. Jenkins, [1926] Oh. 
1007. 

4794a. ,] — In a bkpey. matter the 

county ct. judge stated a case for the opinion 
of the High Ct. on tliree questions. The case 
was argued before a judge in the Ch. Div., 
who held that the first question was con- 
cluded by previous decisions of that division, 


—Appeals. 

& the second & third questions did not there- 
fore arise. The oi^erative part of the order 
as drawn up dealt only with costs : — Held : 
this was a decision of the High Ct. & not of 
the county ct. within 1914 Act, s. 108 (2), &; 
an appeal therefrom lay to the Ct. of Appeal. 
— Re Andrews, Ex p. Official Receiver 
(Tri^stee) V. Standard Range & Foundry 
Co., Ltd., [1936] 2 AU E. R. 750 ; 80 Sol. Jo. 
594. C. A. 

4808a. Who is “ person aggrieved.”] — A person 


to hie estate. Sc was done with the 
tacit aanction of the ct., the costs of 
the soir. should he paid to him out of 
the money lodged by him with the 
official assignee. — lie Maloney, [1928] 
1. K. 15,0.— IR. 

sn. Of successful appliccUion for 
recovery of property intrusted to bank- 
rupt — Payable oxU of estate.] — lie 
Neville & Greek (Ont.), [1926] 3 
D. L. R. 407 ; 7 C. B. R. 631 ; varying^ 
[1926] 2 D. L. R. 1026.— CAN. 

so. Of proceedings under the Act — 
Costs of action by trustee .] — JBc Ash 
Estate, [1934] 1 W. W. R. 540.— CAN. 

sp. Rights of solicitor — Amount of 
fees — Estate not realised by trustee ,] — 
Re Caplan, [1926] 3 D. L, R. 964 ; 5 
a B. R. 820.— CAN. 

■q« Levy for expenses — On what pay- 
tnenfs 7)%adc.\ — The provision for a 
levy for expenses of superintendent in 
Bkpoy. Act, 8. 1 26a, on all payments 
made by the trustee extends only to 
payments made by the trustee as such 
& in the course of the administration.— 
Re Colonial ManupactuiUng Co., 
Ex p. Bank of Nova Sootia, [1934J 1 
D. L. R. 703 ; O. R. 116.— CAN, 


sd. Pees of trustee's solicitor — Limi- 
tation.] — Bkpey. Act, 1927, e. 162. 
does not limit the amount of the fees 
payable to the tinistee’s solr. but only 
lha amount they may be increaHcd by 
the Inspectors. — Re Linton & Sinclair 
Co.’s Estate, [1937] 1 D. L. R. 137 ; 
n M. P. R. 203.— CAN. 

PART XVII. SECT. 1. 

sr. From registrar in insolvency — To 
judge exercising insolvency jurisdiction 
— Order for attendance of wUness .] — 
Harat Kumar Ray v. Nabin Chandra 
Ram Chandra Shaka (1928), I. L. R. 
56 Calc. 667.— IND. 

«t. From judge in insolvency — To 
Divisional Bench .] — Sarat Kumar Ray 
V. Nabin Chandra Ram Chandra 
Shaka (1928), I. L, R. 56 Calc. 667.— 
IND. 

sv. From Divisional Bench — To Full 
Bench.] — Sarat Kumar Ray v. Nabin 
Chandra Ram Chandra Shaka (1928), 
I. L. R. 66 Calc. 667.— IND. 

sw. To Supreme Court — When appeal 
lies.] — In bkpey. matters an appedl 
from the Appeal Ct. to the Supreme 
Ot. only lies In matters of general 
importance which are open to doubt.— 
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Re Schulte-United, Ltd., [1934] 4 
D. L, R, 252.— CAN. 

Bx. * .] — The competency of 

the Supreme Ct. of Canada in bkpey. 
proceedings i.s to be looked for ex- 
clusively in the Bkpey. Act, & the rules 
properly made under it ; 11/ is not con- 
trollod by the scots, of the Supreme 
Ct. Act dealing with the Ct.’s ordinary 
jurisdiction. — Re Collings, Fx p. 
COLLING8 & Murphy (No. 1), [1936] 
S. O. R. 609 ; 1 D. L. K. 225.— CAN. 

PART XVII. SECT. 2. 

sz. Order involving amount exceeding 
♦500.] — ^An appeal lies on the question 
whether a creditor for an amount over 
$500 shall be entitled t.o rank on 
bkpt.’s estate as a secured creditor or 
mei'ely as an ordinary creditor, t>eing 
an appeal involving an amount exceed- 
ing 1600. — Apex Lumber Co. v. 
Johnstone, [1926] 3 D. L. R. 1060; 
[1925] 3 W. W. R. 360.— CAN. 

sa. Order on question of procedure .] — 
No appeal lies from a decision on a 
g^ueatfon of procedure. — Winter v. 
Oapilano Timber Co.’ (1926), 37 

B. C. R. 91 ; [1920] 2 W, W. R, 536.— 
CAN. 



who alleges himself to be a creditor under a 
bkpcy., out who has omitted for several 
years to prove bis debt in the regular way, is 
not a ** person aggrieved ” within Bkpcy. 
Act, 1869 (c. 71), s. 71, by the refusal to make 
an order the result of which, i£ made, would 
be to increase the assets available for the 
creditors, & is, therefore, not entitled to 
ai)peal from the refusal. — Re Woods, Ex p. 
Ditton (1879), 11 Ch. D. 66 ; 40 L. T. 297 ; 
27 W. R. 401, 0. A. 

A7inotaiions : — Espld. JJe Sldebothatn, Ex p. Sidebotbam 
(1880), 14 Oh. D. 458, O. A. Di^d. He LangtiT. Ex p. 
Stephenson (1894), 63 L. J. Q. B. 570. 

4808b. .] — Re Burn (J.), Ex p. Dawson 

(B. N. de V,), McClellan (H. T.) & Trustee, 
No. 6318a, post, 

4817. Add. Annotation : — Refd. Rodriquesv. Bake- 
well & Salmon, [1934] 1 K. B. 668. 

4818. Add, Annotation : — Refd. Re Mathieson 
(1926). 70 Sol. Jo. 1161. 

4819. Add. Annotation : — Refd. Re Mathieson 
(1920), 70 Sol. Jo. 1161. 

4836. Add, Annotation : — Refd. Re A Debtor, 
[1928] Oh. 199. 

4850. Add. Annotation : — Consd. Bottomley v. 
West Derby Assessment Committee, etc. 
(1931), 47 T. L. R. 468. 

4851a. From refusal of application.] — On 

Dec. 81, 1935. a secured creditor gave notice 
to a trustee in bkpcy, calling upon him to 
eicercise his right of election under 1914 Act, 
Sched. II,, r. 13 (c). In June, 1936, the 
trustee applied for an extension of the time 
within which to exercise his election. The 
apidication was dismissed on June 25, 1936. 
& the trustee was ordered to pay the creditors’ 
costs. After some correspondence the order 
was drawn up dismissing the application & 
containing provisions by which tlio trustee 
sliould be reimbursed out of the estate for 


Vol. IV.— Bankruptcy, (husn 

the costs which he had been ordered to pay. 
On Aug. 5, 1936, notice of appeal was given. 
The creditors raised a preliminary objection 
that the notice of appeal was out of time under 
Bkpcy. Rules, 1915, r. 130. The trustee 
contended tliat the direction as to costs had 
the effect of making the order a compound 
& not a simple order. & that he was entitled 
to see the order hefon^ making up his mind 
as to an appeal : — Held. : the refusal of the 
application for extension of time was a simple 
refusal & the appeal ought to have been 
brought within 21 days of such refusal. — 
Re Bulimer, Inland Revenue Combs. & 
Trustee v. Nationai. Provincial Bank, 
Ltd., [1936] 3 All E. R. 306; 80 Sol. Jo. 
993. 

4857. Add. Annotation: — Refd. Re Barley, [1923] 
1 Ch. 177. 

4860. Add. Annotation : — Consd. Re Barley, [1923] 
1 Ch. 177. 

4869. Add. Annotation : — Consd. Re Barley, [1923] 
1 Ch. 177. 

4873. Add, Annotation : — Consd. Re Barley, [1923] 
1 Oh. 177. 

4876. Add. Annotation : — Refd. Re Barley, [1923] 
1 Ch. 177. 

4888. Add. Annotation : — Consd. Re Barley, [1923] 
1 Ch. 177. 

4894. Add. Annotation : — Refd. Re Barley, [1923] 
1 Oh. 177. 

4001a. Two receiving orders — Separate 

appeals.] — Where receiving orders have been 
made in two separate cts. appeals are 
presented against each, the Ot. of Appeal will 
in a proper case dispense with security for 
costs in one of the appeals. — Re Debtor 
[1934-5] B. & C. R. 212, C. A. 

4907a. Appeal by Poor Person.] — 

On an appeal by a poor person from the 


PART XVII. SECT. 8. 

4815 i. Ap'i(^icaiion for leave — Within 
what time — E:ctension of time — Leave 
to appeal to Supreme Couri of Canade. ] — 
He Hudson Fashion Shoppe, Ltd., 
Ex p. Royal Dress Co., [19261 1 
D. L. R. 515 ; 58 O. L. R. 298.— CAN. 

sc. Grounds for granting leave — 
Landlord’s preferential claim for rent 
endangered — By claim of Craum — Under 
War Revenue Act, 191.5.] — Re CAI.rus 
Co.. Ltd., [1925] 2 D. L. R. 228 ; 5 
C. B. R. 514.— CAN. 

id. Question of great importance 

dt general irderesi. ] — Boily w MoN ulty, 
[1927] 2 D. L. R. 1010 ; [1927] S. C. R. 
275.— CAN. 

sg;. Whether hotel-ke^er **trader 

within Landlord dh Tenant Act, 
C. 8. N, B., 1903 (c. 153), s. 47.]— 
Hotel Dunlop, Ltd., Quinn v. 
Guernsey, _ri9271 1 D. L. R. 810 ; 
[1927] S. O. R. 134.— CAN. 

jL Question of construction .] — 

Held : leave to appeal should be 
granted. Among other questions, the 
meaning of the word settlements " 
in Bkpcy, Act, s. 60, appears to be 
Involved in this appeal, the point being 
whether this word should receive the 
same oonstruotlon as that given to it 
under the English Bkpcy Act, 1914 
(p, 59), s. 42. — Garson V. Canadian 
Credit Men’s Trust Assocn., Ltd., 
[1928] 3 D. L. R 9.37 ; [1928] S. C. R. 
419 ; 10 0. B. R. 203.— CAN. 

sk. - — Order adjudgiTyj delator hank- 
rvpt.] — A judge of the Supreme Ct. of 
Canada is competent, under sect. 174 
of Bkpcy. Act, to grant leave to 
appeal from the judgment of an appeh 
late ct. affirming an order rendered 


by a bkpcy. ot. by which a debtor was 
adjudged a bkpt. Even although no 
acitnal amount may be in controversy, 
such an appeal Involves the future 
rights both dt the creditor & of the 
debtor, which are directly affected by 
the bkpcy, proceedings following as a 
consoQuenco of the order. — D ubrofski 
V. ViGBR Co. & Perrah, [1933] S. O. R. 
218 ; 4 D. L. R. 66.— CAN. 

sm. Appeal to Supreme Court — What 
is ** proceeding.**} — Pltf.'s tenant made 
an assignment under Bkpcy. Act, 
R, S. C., 1927, & deft, was appointed 
trustee. Pltf. claimed the amount of 
three months’ rent & obtained leave, 
under sect. 24 of Bkpcy. Act, to com- 
mence an action in the King’s Bench 
Ct., Sask. Pltf. recovered judgment 
at trial, which was reversed by the 
Ct. of Appeal, which dlmnissed its 
action. Pltf. appealed to the Supreme 
Ct. of Canada. Deft, moved to quash 
the appeal for want of jurisdiction, on 
the ground that the judgment appealed 
from was in a proceeding under Bkpcy. 
Act & no special leave to appeal had 
been obtained under sect. 174 thereof : 
— Held : the motion to quash should 
be dismissed ; said sect. 174 had no 
application, the action not falling 
mthiu the description therein, ” pro- 
oeodlnapa under this Act.” — New Re- 
gina TRADING Co., Ltd. v. Canadian 
Oredtt Men’s ’rRUST Assocn., Ltd., 
[1933] S. 0. R, 453 ; [1938] 1 W. W. R. 
492 ; 4 D. L. R. 812.— CAN. 

PART XVII. SECT. 4, SUB-SECT. 3. 

486B ii. ,] — ^Where an applica- 

tion to a judge of this ct for leave to 
appeal from a Judgment of a provincial 
ot. of appeal In a matter ariang under 


the Bkpcy. Act Is made within the 
thirty days specified by Bkpcy. Rule 72, 
or where the specified fourteen days 
notice has not been given to the 
adverse party, the application mnst be 
dismissed : the judge has no power to 
extend the time . — Re North Shore 
Trading Co., Providence 'Wash- 
ington Asbce. Co V. Gagnon & 
Cloutier, [19281 2 D.L. R.136: [1928] 
S. O. R. 180 ; 10 C. B. R. 181.— CAN. 

4855 iii. .]— I'he Supreme Ct. of 

Nova Scotia en banc cannot, nor can a 
judge of the Supreme Ct. of Canada, 
extend the time fixed by Bkpcy. 
Rule 72 for an application to be made 
to a judge of the Supreme CJt. of 
Canada for special leave to appeal to 
this ot , — Re Webber. Valtn-skv r. 
Bacon, [1931] 8. C. R. 498.— CAN. 


4866 iv. .] — Webber (No. 2)» 

[19811 4 D. L. R. 244.— CAN. 

4856 V. .] — The judge sitting in 

bkpcy. from whose decision an aiipeal 
was taken to the Appml Ct. under 
sect. 174 of the Bkpey. Act has power, 
under a. 163 (.5) of the Act. to extend 
the time limited by Bkpey. Ivulo 72 
for appl 3 dn,or to a judge of the Supreme 
Ct. of Canada for BT)eeiaI leave to 
appeal to tliis ct., under sect. 171 (2), 
from the Appeal Ct.’s decision, he 
Smith & Hogan, Ltd., Industrial 
Acceptance Corpn.. Ltd., & Cana- 
dian Acceptance Corpn., Ltd. v. 
Canada Permanent Trust Co., [1931] 
S. O. n. 652.— CAN. 

4862 i. Grounds for extending time — 
Necessity for special circmmstarices.] — Re 
McKinnon’s, Ltd. (No. 2), [1935] 1 
W. W. R. 248.— CAN, 



Cases 49078-«0891>. EnaLISH AND Bmpibb Diobst Sotpusmb*w 


diamissal of a motion m b^cy., the deposit 
pureuant to Bkpcy. Buies,, r. 18 /. ““St “e 
paid before the appeal w eater^- The 
exception of bkpcy. prweedinp m R. »• 
Ord. 16, r. 22, Is imported into r. Zlr.—ue 
Debtob (1933), 74 L. Jo. 291. C. A. 

4910. Add. Annotation ; — Consd. lie Debtor (No. 
29 of 1931), [193i] Cb. 280. 

4911. Add. Annotation : — Consd. Re Debtor, Doti- 


tioning Creditor^, j^btor {No. 29 of lOS!) 
(1933), 102 h. J. Oh. 348. ^ 

<n.i4a - Point not tidt«,Jte ooaet below.] 

4»ios» _ ^ ^ 1822), - 


Re Debtor (No, Id <w 
Debtor, No, 876a, awls. 


p. Tjrn 


Sect. 10. — .OTHER CA3ES. 
j,070a Aopeal from county court— Ooeuments to 
be sSed.]-PBACTioB Note, [1932] W. “ 
172 ; 174 L. T. Jo. 48. 


Part KVIll.— Order of Discharge. 

To statutory cross-reference add;—*' See, also, Bkpcy. (Amendment) Act, 1914 (c. 7), a. 1.” 


4996a. Discretion of court to hear creditor.] — 

Se Burn, Dawson v. McOueuxan (No. 2), 
No. 1966b, anfe. 

5023. Add, Annotation : — Consd. Re Kutner, [1921] 
3 K. B. 93. 

5035a. Payment of money In consideration of — 
Void.] — A., an insolvent, having petitioned 
the ct. for the relief of insolvent debtors to be 
discharged out of custody ; & having been 
brought up before that ct. to be examined, 
was opposed by B., a creditor, & remanded 
to a future day. Before that day arrived, 
0., who acted as the attorney of A., in con- 
sideration of B.’s withdrawing his (^position 
to A. *8 discharge, undertook that B. should 
be the sole assignee of A.*s estate, & should 
receive £100 out of it within three weeks 
from his appointment : — Held : this agree- 
ment was contrary to the policy of the 
insolvent act, & therefore void. — Murray v. 
Reeves (1828), 8 B. & 0. 421 ; 2 Man. & Ry. 
K. B. 423 ; Dan. & LL 161 ; 108 B. R. 
1099 ; 8vh nom, Murray v. Reid, 6 L. J. 
O, S. K. B. 348. 

Annotations : — Apld. Hall v. Dynon (1852), 17 Q. B. 786. 

Consd. Levitans Claim, [1894] 3 Cb. 365. Retd. Gilmonr 
, Kinff (1833), 3 Tyr. 581. 

5035b. .] — An agreement by the attorney 

of an insolvent with one of the creditors, who 
has given notice of opposition to the in- 
solvent’s discharge, to pay such creditor’s 


certain sum of money in consideration that 
he will withdraw his opposition, is void ; 
such consideration being contrary to the 
policy of the Insolvent Debtors Act, & a 
fraud upon the other creditors, although it do 
not appear that the money is to be paid out 
of the insolvent’s funds. — Haix v, Dyson 
(1852), 17 Q. B. 785 ; 21 L. J. Q. B. 224 ; 
18 L. T. O. 8. 63, 223 ; 16 Jur. 270 ; 117 
E. R. 1481. 

Annotations :~-~CoiiBd, McKowan v. Sanderson (1873), L. R* 
15 Eq. 229 ; MoKewan v. Sanderson, [18751 L. 11. 20 Eg* 
65; Levlta’s Claim, [1894] 3 Clx. 305. Refd. Hills v 
Mitson (1853), 8 Exoh. 751 ; Lound v. Grimwade (1888)» 
39 Gh. D. 605 ; Kearley v. Thomson (1890), 24 Q. B. I) 
742 ; WindMll L. B. of Health v. Vint (1890), 63 L. T. 366- 

5038a. .] — A bill of exchange given to buy 

off opposition to bkpt.’s last examination & 
the allowance of the certificate ; — Held : 
void ab initio, — Reeves v, Hawkes (1862), 
6 L. T. 58. 

5030a, .] — Held : a fraud on other creditors* 

— Rogers v, Kingston (1825), 2 Bing. 441 5 
10 Moore, 0. P. 97 ; 3 L. J. 0. S. C. P. 77 ; 
130 E. R. 376. 

Annotation : — Refd. Swoenio v. Sharp (1826), 12 Moore» 
C. P. 163. 

' 5039b. .] — Held: the agreement was illegal - 

HiiJiS V, Mitson (1853), 8 Exch, 751 ; 22 
L. J. Ex. 273 ; 155 B. R. 1565. 

Annotation : — Bold. Lound v. Grimwade (1888), 39 Ch. D. 
605. 


PART XVII. SECT. 9. 

a i. .]--Upon appeals to this 

ot. in bkiioy. matters the tariff which 
applies is that provided for in the 
Kulos of this ct., & contained in Form 1. 
set out in the ached, thereto ; & the 
costs of said ajipllcation for leave 
should bo taxed aceordini? to that 
tariff, & not accordinff to the taiiff 
prevailing: in the bkpcy. cts. The 
Judge hearing said application was not 
empowered to adjudicate otherwise. — 
lie OOU.IN 06 , Kx p. ('iOU.INOS & 
Murphy (No. 2), [1936] S. O. B. 613 ; 
1 B. L. H. 409.— CAN. 


ik. Jurisdiction of Ccmrt of Appeal 
of British ColunUfia ,] — The above ot. 
when aoting as an appeal ot. in bkpcy. 
has complete Jurisdiction over ooet$. — 
Re Kwonq Tai Ohokq Co. ( Assiqnmxnt 
OF) (1922), 65 D. L. B. 132; [1922] 2 
W. W. R. 229 ; sub nom, Canadian 
Crkdit Men's Trust Assoon., Ltd. «. 
Jang Bow Kbb & Yin Snxn, 81 
B, O. R. 40.— can. 


PART XVIII, SECT. 8, SUB-SECt* 1. 

8018 I. Whose interests court must 
conatder^Piiblie interests ,] — On con- 
sidering the application of a debtor for 


bis discharge under Bkpcy. Act, regard 
must be had not only to the interests 
of bkpt. & his creditors, but also to the 
Interests of the public , — Re Sceptre 
Hardware Co., [19233 1 D. L. B. 
1201; (1923] 1 W. W. B. 966 ; 3 
0. B. B. 734.— CAN. 

6014 f. Bankrupt] — Re JoNES» 

[1926] N. Z. L. B. 318.— N.Z. 

d I. Reasons oftrustee*8 report .] — 

Re McKenzie (Man.)* [1926] 4 D. L. B. 
210.— CAN. 

6018 iii. .] — 'It is the policy 

of the Legislature that normally an 
insolvent on giving up the whole of his 
property should be a free man again. 
But in considering an application by on 
insolvent for his discharge the ct. must 
have regard to the interest of the oom- 
munlty at large. Where the Insolvent 
has preyed on the public & is still likely 
to do BO If (reed from insolvency. Sc 
during bis insolvency has disregarded 
the Interests of his creditors & bos 
deliberately withheld information from 
the Offlclal Assignee which It was hJ« 
duty to disclose, the ct. should refuse 
to grant him a discharge.— E. A. 
Mamsa V, M. E. Majid (1931), L L. B. 
9 Ran* 333. — IND. 
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PART XVIII, SECT. 8, SUB-SECT. 2. 

1 1. 1— The granting or refusing 

of a discharge to a bkpt, or the Imposi- 
tion of tewns with respect to it are 
mattera for the exercise of Judicial dis- 
cretion ; therefore an appellate ot. 
will hesitate to interfere with an order 
made upon reasonable grounds, but it 
may moderate the conditions imposed 
if they appear too onerous . — Be 
LOBEb, [19291 1 D. L. B. 986; 1 
W. W. B. 326 ; 88 Man. L. B. 48 ; 10 
C. B. B. 360.— CAN. 


PART XVIII. SECT. 5, SUB-SECT. 1.— 
B. 


g I. Insolvency due to world 

conditions aftxr War — No possildliiy of 
payment of debts.) — Re Bafusk (N. S.)* 
19293 4 D. L. R, 321 ; 10 0. B, B. 
70.-~CAN. 


sp. Bankruptcy arisimo out of judg^ 
ment for personal injuri.es.h-'ln apply- 
ing sects. 142 & 143 of Bkpoy. Act-, 
R.B.O., 1927. if the liability Jor the 
Judgment which brought about the 
authorised assignment arose from dr- 
(minstances for which the assignor 
f^nnot Justly be held responsible the 
ct. has power to grant a discharge ; 
but if it has arisen from circumstances 



508»o. jta.?TMFH»Krr8 v, Wbtxino (1862), 1 

M* 4c "O* ^ $ 82 Hi* J • Kx, 83 ; 6 L, T. 260 s 168 
B. B, 7BQ* 


6048. Add* AnmUdiom : — ^Apld. Re National Bene- 
fit Afleurance Co*, [1931] 1 Ch. 46. Refd. 
Andeiaon v* Daniel (1923), 93 L. J. K. B. 97* 


6050. Add* Annotation Consd. Re Kutner, 119211 
8 K* B* 98. » I J 


5062. After this case add “ See^ also. Nos. 1664- 
1657a, ante*** 

6098a. Meaning of ‘‘debt.^T — Re Boulton 

Bbothkbs & Oo„ No. 1667a, ante, 

5176. Before this case add, “ See, now, Bkpcy 
(Amendment) Act, 1926 (c. 7), s. 1 (2).’* 

5262. Add* Annotation : — As to (2) Refd. Re 
Kntner, [1921] 3 K. B. 93. 

5264a. Condition suspending discharge until 

larger dividend than ten shillings in the pound 
paid.] — The Ot. of Bkpcy. is not empowered 
by 1914 Act, s. 26, to suspend the discharge 
of a bkpt. until a dividend higher than IDs. 
in the poimd — ^in this case 1 6s. in the pound — 
has been paid to his creditors. — Re Kutneb, 
[1921] 3 K. B. 93 ; 90 L. J. K. B. 1264 ; 126 
L. T. 458 ; 37 T. L. R. 667 ; [1921] B. & O. R. 
113 ; sub nom. Re Kutner, Ex p. Debtor v. 
Official Receiybr, 65 Sol. Jo. 604, C. A. 

5283. Add* Annotation: — Refd. Barley, [1923] 

1 Ch. 177. 

5328. Add. Annotation : — Refd. Re Gillott’s Settle- 
ment, Chattock V. Reid, [1034] 1 Ch. 97. 

5352a. Illegal agreement with creditor — 


5867. Add. Citation nom* 

Traders' Ship, Loan & Insithano® 

Ex p. Chappell, 19 L. T. 0. S. 20. 

5880. Add. Annotation: — Refd* Hohnes v, 

[1935] 2 K. B. 300. 

5387. Add, Annotation : — Refd. Dewe v. Dewe, 
Snowdon v, Snowdon, [1928] P. 113. 

5387a. On forfeiture clause — Conditional dis- 
charge.] — (1) The discharge from bkpcy. of 
a life tenant with the common form protected 
life interest, such discharge being conditional 
on bis paying a sum of money, does not have 
the effect of putting an end to the operation 
of the forfeiture clause if the money bos not 
in fact been paid. 

(2) Where there is a trust of a fund under 
the terms of which the trustees are bound tc 
apply the income of the fund in a particular 
way on a given future contingency, the person 
who takes the income as a result of that trust 
on the happening of the contingency is a 
person who has an interest of a kind which, 
but for the forfeiture clause, is capable of 
vesting in his trustee in bkpcy . — Rc Clark, 
Clark v. Cla-RK, [1926] Ch. 833 ; 95 L. J. Ch. 
326 ; 135 L. T. 666 ; 70 Sol. Jo. 344; [1926] 
B. & C. R. 77. 


for which ho rmii jiisUy ho iicld ro- 
pporibiblo there Is no power ti» pratil 
an nneondit iono 1 diRchar<?c. A jiidg- 
inont for poj*hoiittl mjurhiH caunod l)y a 
doilbemto aHRadlt nniKt be tudd to 
have arisen from cb'cnmwtances for 
which the assiKnor Rhoiild justlv h(* 
held reniuinHible. — LiTZ, 11 937 J 2 
W. W. Jt. 27.— CAN. 


PART XVni. SECT. 6, SUB-SECT. 1.^ 
C, (b)ii. 

5073 H. — The test as 

to whether a debtor’s book-keeping 
methods are those usual & proper in 
the business carried on by him Is 
whether debtor can at any time toll 
therefrom just how ho stands to his 
assets & liabilities. — 7?cMordi2N (1922), 
6« D. L. R. 332 ; [1922] 1 W. W. R. 
619; 2 O, B. 11. 189,— CAN. 

6081 ii. .] — Even when a debtor 

pays loss than fifty cents in the dollar 
to unsecured creditors & has not kept 
proper books of account, he may obtain 
his discharge if the bkpoy. appears to 
have been an honest one &; he produces 
reasonable excuses for his failure to 
keep account books. — Re Covinoton, 
{19231 4 D. L. R, 946.--0AN. 

6081 iil. .]— Rs NkwsomK (put.), 

yi^7]3D.L.R,828 ; 8 0.B.R.279.— 


PART XVIH. SECT. 6, SUB-SECT. 2, 

p (p, 570) I. .1 — Discharge 

may bo suspended for a fraud not 
connected with the bkpcy . — Re John- 
ston, C1936] 3 D. L. R. 115.— CAN. 

p (p. 670) il. 4 — Discharge 

may be refused for any fraud & not 
naoessarily a fraud within Bkpoy. 
Act,— JBe OampUku., ri836] 8 D. L. R. 
283 *, O.R. 303.— CAN. 

r i. Until paymetU of apedfUd 

dividend.] — On an application by a 
bkpt. for an order of oisehaxve the ot. 
found that the conduct of the debtor 
prior to 6c loading up to the assignment 
had been oharaotorlsed by various facts 
of the kind enumerated in eeot. 143 ot 
the Bkpcy. Act, 6c refused an Immediate 


or unconditional discharge ; but, while 
entertaining grave doubts whether 
appet. was entitled to any discharge 
at all, made an order suspending the 
discharge until a dividend of not less 
than 50 cents on the dollar had been 
paid to the creditors . — Re Runner 
(Mon.), [1928] 1 W. W. R. 930.— CAN. 

6238 i. For what period — Not lesB 
than minimum period^ Mieconduci .] — 
JEc McjCormack (Ont.), [1927] 2 D. L, R. 
492 ; 8 C. B, R. 211.— CAlj. 

z i. .1 — Debtor had mis- 
represented his financial position for 
the purpose of obtaining credit. The 
ct. fixed the time for dis^ai’ge at three 
years from the date of the order. — 
Re Thtessen, [1924] 1 D. L. R. 688 ; 
[1924] 1 W. W. R. 197 ; 34 Man. L. R. 
125.— CAN. 


PART XVin. SECT. 6, SUB-SECT, 3. 

g i. Order for payment out of 

Baum /.] — In exercising the discretion 
given him by sect. 142 (1) of Bkpcy. 
Act, R. S. 0., 1927, with respect to the 
salary of a bkpt. a judge in bkpcy. 
should not make the fulfilment of an 
order against the debtor’s salary a 
condition of his discharge unless it is 
clearly established that the salary is 
more than what the debtor needs for the 
support of himself & his family. — 
Mason v. Canadian Bank op CJom- 
MEROE, [1932] 1 W. W. R. 373.— CAN. 

6269 Ui. .1— Whet© the 

assets of the assignors, a partnership, 
were not equal to fifty cents in the 
dollar on their unsecured liabilities, 6c 
the ot. was not fully satisfied with 
explanations on oortafn matters given 
by a partner asking for his discharge, 
an order was made for his disoharge 
on his consenting to judgment against 
him. — Re Sokptbb Hardware Oo., 
11923J 1 D. L. K, 1201 ; [19231 1 

W. W. R, 966 : 8 O. B. R. 734.— CAN, 

6269 iv. .1 — Re Fletcher 

Sc FLB2TOHER (Saak.), [1930] 1 D. L. R. 
218 : 11 a B. R. 70; [19291 3 
W. W. R. 175.— CAN. 
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PART XVin. SECT. 6. 

g I. Creditor without notice of 

insolvency .] — The ct., on the applica- 
tion of a creditor, annulled the com- 
position order & the discharge & made a 
receiving order. — Re McKay, Ex p. 
Mason, [1924] 4 D. L. R. 307 ; 6 
0. B. R. 81.— CAN. 


PART XVin. SECT. 7. SUB-SECT. 2.— 


t i. .] — An action against dis- 

char^d bkpts. for return of the price 
of a bond & damages for misreproHcnta- 
tion prior to the bkpcy. will not be 
dismissed unless tho bkpt. can show 
that the claim was one provable under 
sect, 104 of Bkpcy. Act & was not 
released by discharge within sect. 
147 (1) (6). — Boland v. Johnson, 
[19341 1 D. L. K. 672 ; 0, li. 108.— 
CAN. 


PART XVai. SECT. 7, SUB-SECT. 2.— 
D. 

sL Incdnliiy for necessaries— Medical 
expenses.}— Held : debtor's discharge 
did not free him from liabilffcy to pay 
for necessaries which included modioul 
expenses, — Re Reynolds, [1924] 4 
D. Jj. R. 104 ; 6 0. B. R. 69.— CAN. 

sm. .1 — ^Bkpey. Act, s. 147 (d), 

has no application to the supply or a 
retail grocer by a wholesale grocer, or 
to the supply of groceries to a luiiibor- 
man for use in camp.-— /(c Blades, 
119331 1 D. L. R. 47.3.— CAN. 

sp. lAabUtty to rHmburse eiirety.]— 
K. was surety for pa^yraont of a debt 
due by G. to D. O. auplled to be 
declared insolvent & In due oour^ G. 
was discharged. D. then 
got a decree against him. Thereafter 
K. sued G. for recovery of the amount 
which he hod been compelled to pay : — 
Beld: the order of disoharge was a 
bar to the suit. — Ganqadhar v. 
Kanhai (1928), 1. L. R. 50 All. 606.— 
INP. 



Cases 6897a--55l2. English and Empihe Digest Supplement. 

.rt 17 j us 4 a S. P- TmifBB V. SCBOimma (1746), 2 
6SVJ, Add. Citations: — Ball Ot. Oas, 161; 17 gtra. 12S3 ; 93E.B,1152. 


Jur. 105, 


: ^ PaJM Railer V. Dillon (1 760), 2 Burr* 736. 

633; rf; BesTp! / GSdorerTmav 1^^^^ ^of s! 


Bakber, B Doug. K. B. 188 


Peers v. Gadderer (182J), 1 B. CJ. 116. 


AnMtaiions Wilson v. Komp (1815), • ( 6455. Annotation: — HsM, Indi^ & 

Investment Trust v. Borax Uonsoliaatea, 

[1020] 1 K. B. 539. 

5467. Add. Annotation : — Consd. Be Vocalion 


f)95. Apid. Sw^ooitle V. Sharp (1826), 12 Moore C. P. 163. 
Rfdd. Blackbourn v. Offle (1820), 8 Price, 626; Drew v. 
Jcfferioa (1820), 8 Price. 631. 

5402a. S. P. Horton v. Moggridgb (1816), 6 
Taunt. 503 ; 128 E. R. 1154. 


(Foreign), Ltd. (1932), 48 T. L. B. 626. 


Part XIX. — Statement of Affairs and Discovery of Property 


04 DU. .aoa. Jinnomiion — ^Apia. xv. v* xupoie (lUiSW), 
140 L. T. 701. 

6475. Ciiaiiona “24 Q. B. D. 406“ read 

“ 24 Q. B. D. 466.” 

5475a. Letter returned marked 

** gone away.’H — Bkpt. cannot escape service 
of an order of the ct. by leavi^ his last known 
address, & there is nothing in 1914 Act, nor 
in Bkpcy. Rules, to say that a registered 
letter which does not reach debtor is not good 
service. Where, therefore, a copy of an 
order that bkpt. should attend at a specified 
time & place for his adjourned public 
examination, had been sent by registered 
letter & returned through the post, marked 
“ gone away,” a warrant was ordered to be 
issued for his arrest. — Ite Levy (1924), 68 
Sol. Jo. 419; avb nom. Re Levy, Ex p. 
Official Receiver, [1924] B. & 0. R. 19, 
D. C. 

5482. Add, Citation : — sub nom, Ite Temple, 
Ex p. Temple, 2 Rose, 22. 

5495a. .] — The object of the 

public examination of debtor is not merely to 
obtain a full & complete disclosure of his 
assets & the facts relating to the bkpcy. in 
the interests of his creditors, but is also for 
the protection of the public ; & debtor is not 
entitled to refuse to answer questions put to 
him at his public examination on the ground 
that by so doing he may incriminate himself. 

In the course of his public examination 
debtor refused to answer a question on the 
ground that he might thereby incriminate 
himself. On the case coming on before the 
judge he interviewed debtor in his private 
room & on his return into ct. stated (1) that 
he was not satisfied that an answer to the 
question would result in further assets or 
secure rights for the creditors, <fc (2) that he 
was satisfied that there were serious personal 
reasons why it would be to debtor’s detriment 
to answer the question in public : — Held : 
neither of the reasons given by the judge for 
declining to order debtor to answer the 
question was a sufificient reason. — Re Paget, 
Ex p. Official Receiver, [1927] 2 Ch. 85 ; 
96 L. J. Oh. 377 ; 137 L. T. 369 ; 43 T. L. R. 
455; 71 Sol. Jo. 489; [1927] B. Sn 0. R. 
118, 0. A. 

Annotation : — Apld. Re Jawett, [1929] 1 Ch. 108. 


u'lwau. — — — r&uswois uiavAU3iu{( souacv 

formulas for manufacturing' proprietary 
articles.] — Re Keene, No. 6811a, post, 

5496. For All matters considered on 

application for discharge ** read “ 

All matters considered on application 

for discharge.’* 

Add. Annotations : — Folld. Re Paget, Ex p. 
Official Receiver, [1027] 2 Oh. 86. Apld. 
Re Jawett, [1929] 1 Oh. 108. 

5499a. Questions as to loss of 

property.] — Held : though the words “ with 
intent to deceive or to defraud ” were absent 
from 1914 Act, s. 157 (1) (c), the jury had still 
to consider whether deft, knowingly & with 
intent to deceive or to evade the Act either 
made statements that were unsatisfactory in 
the sense that they were untrue or grossly 
exaggerated or intentionally evasive, or made 
statements without caring whether they were 
true or not. — R. v. Phillips (1921), 85 J. P. 
120. 

5499b. Questions In the public 

Interest.] — In Nov. 1927, the debtor, who had 
practically no capital of his own, sullered 
judgment for an injunction & costs for selling 
lamps in infringement of a patent. In 
Aug. 1928, the debtor was adjudicated bkpt. 
on the patentees’ petition for non-payment 
of those costs. At his public examination on 
Oct. 19, the bkpt., who was admittedly still 
dealing in electrical goods, on being asked by 
the registrar where he had obtained the lamps 
that he sold when he was in business, refused 
to answer the question : — Held : as it was 
not clear that the disclosure of the source of 
supply might not lead to the disclosure of 
further assets, e,g. claims to commission or 
otherwise, or might not be in the public 
interest, by enabling the supply of infringing 
lamps to be stopped at its source, the bkpt. 
must answer the question. — Re Jawett, 
[1929] I Oh. 108 ; 98 L. J. Oh. 7 ; 140 L. T. 
176 ; [1928] B- & 0. R. 78. 

5505. Add. Annotations : — Refd. Re Paget, Ex p. 
Official Receiver, [1927] 2 Oh. 85 ; Be Jawett, 
[1929] 1 Oh. 108. 

5506a. Issue of subpoena to produce docu« 

ments.]— Re Wilson, Ex p. Debtor, [1036-7] 
B. & 0. R. 23. 

5512. Add. Annotation : — Apld. Be National Bene* 
fit Assurance Co., [1931] 1 Oh. 46. 


PART XIX, SECT. 4, SUB-SECT. 1. 

0 i. Order not made ex parte.]-^ 


An ex parte order to oxamlne a judg- I Morrison v. Mulrt (1934), 49 B. 0. R. 
ment debtor will be set aside, as It 287. — CAN. 

ebould be made only on notice, — I 
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V61. 


6519. For existing paragraph read— 

“ The jurisdiction conferred on the ct. by 
1883 Act, s. 27, to order that any person, who 
if in England would be liable to be brought 
before it under the sect, shall be examined 
. in Scotland or Ireland, “ or in any other place 
out of England,*’ must be read with some 
limitation & does not extend to places abroad 
which are not within the jurisdiction of the 
British Crown.” 

5523a. j After discharge.] — The power given 

to the ct. by 1914 Act, sect. 26, to order the 
attendance for examination of the bkpt. &; 
persons capable of giving information re- 
specting the bkpt., his dealings or property 
is not limited to the duration of the bkpcy., 
but survives the effective discharge of the 
bkpt. — Re CotTLSON, Ex p. Official Re- 
ceiver (Trustee), [1934] Ch, 46 ; 103 

L. .T. Ch. 31 ; 160 L. T. 6 ; 77 Sol. Jo. 749 ; 
[1933] B. & 0. R. 173, C. A. 

5543. Add, Annotation : — Refd. Re Gregory, Ex p 
Norton, [1936] Ch. 66. 

5562. Add, Annotation : — Refd. Re Gregory (1934), 
50 T. L. R. 492. 

5562n. As to compromise of proceedings 

between bankrupt & third party.] — W., who 

had deposited with the debtor bonds of the 
value of £30,000 & shortly before his death 
had made a demand for their return to him 
with which the debtor refused to comply, 
died on July 12, 1930. On Feb. 23, 1931, 
the exors. of W.’s will brought an action 
against the debtor claiming the return of the 
bonds. In Nov. 1931, pltfs. discovered corre- 
spondence which disclosed the fact that the 
debtor had made proposals to W. for obtain- 
ing for him an honour from llis Majesty, & 
they conmiunicated this to deft.’s solrs. On 
Jan. 14, 1932, a compromise of the action 
was arranged between counsel under which 
the debtor consented to return the value 
of the bonds, & by Jan. 1933, tliis was in fact 
done. On May 23, 1933, the debtor was 
adjudicated bkpt. In the bkpcy. N,, one of 
W.’s exors. & the surviving pltf. in the 


action, was, under 1914 Act, s. 
to give evidence & produce documents 
ing to the deposit of the bonds with the 
N. was asked whether, after reading She 
correspondence between W. & the bkpt., 
he understood that the transaction related 
to some trafficking in honours. On the 
advice of his counsel N. refused to answer the 
question. The matter was accordingly re- 
ported by the registrar to Clauson, J,, who 
on June 11, 1934, made an order directing 
N. to answer the question. On appeal : — 
Jffeld : as the compromise was not impugned 
by any documents, materials or evidence 
before the ct. & thus stood good & binding, it 
would not be right to compel an answer from 
the witness in respect of a matter to which 
he was not primd facie shown to be a party 
or privy. The ct. must deem the witness 
capable of giving information on some 
grounds that appeared to have a foundation. 
It ought not to lend itself to a mere fishing 
inquiry based upon the trustee’s hope to 
build up some case as to which there was 
before the ct. no information showing that 
the witness was implicated. — Re Gregory 
(Maundy), Ex p, Norton, [1935] Ch. 66 ; 
78 Sol. ,To. 550 ; su& nom. Re Gregory 
(Maundy), Trustee v. Norton, 104 L. J. Ch, 

1 ; [1934] B. & C. R. 165 ; 8uh nom. Re 
Gregory (Maundy), Ex p. Norton v. 
Trustee, 152 L. T. 68, C. A. 

5591a. Admission of indebtedness — Need not be In 
writing.] — An admission of indebtedness is 
not required to be in writing before the ct. 
can make an order for payment under 1914 
Act, sect, 26 (4). Where the application for 
an order is made by the trustee it need not 
be verified bv affidavit. — Re Barren, Ex p. 
Trustee, [1933] B. & C. R. 170. 

5591b. Application lor order for payment — 

How made.] — Re Barren, Ex p. Trustee, 
No. 5591a, ante, 

5634. Add. Annotation : — Refd. Re] Gregory (1934), 
60 T. L. R. 492, C. A. 

5649* Add. Annotation : — Refd. Re Gregory (1934), 
50 T. L. R. 492. 


Part XX. — Property Available for Distribution amongst 

Creditors. 

5684. For the words Admission or rejection of 5696. Add. Annotation : — Refd. Re Wethored, 
proofs.] — 5ee, generally^ Bart VIII., anie^^ Ex p. Salaman, [1926] Ch. 167. 

following this case, read ” Admission or 5738a. Definition of property — 1914 Act, s. 167 
rejection of proofs, see, generally, Bart VIII., — What included — Passport.] — A passport 

ante,** issued by the British Passport Office on behalf 


PART XX. SECT. 2. 

b 1. Trustee ianorant of existence 

of property. \ — Deft, in replevin pleaded 
property in himself. He had asslgrned 
all his property to trustees for the 
benefit of his creditors, but kept 
possession of the goods in question, & 
the trustees did not know of their 
existence Held .* the general pro* 
perty in the goods passed to the 
trustees. — McIntosh v. Hastings 
(1865), 11 N. B. IX, (6 AU.) 234.— OAN. 

5689 iv. Registered judg- 

ment as semirUy for loan.] — A Judgment 
by confession given by a person who 
Is at the time solvent as security for a 


I)resent advance of money & recorded 
to bind lands \mder Nova Scotia 
Registry Act, R. S.. 1900 (o. 137), s. 16, 
is a valid security as against the 
authorised assignee under an assign- 
ment In bkpcy. subsequently made. — 
Re Rhodentzer Estate & Nova 
Scotia Trust Oo.. [19231 1 D. L. R. 
1035 : 56 N. S. R. 179.— CAN. 

6713 V. .1 — The authorised trus- 
tee is not entitled to possession or 
control of any property by lien agree- 
ments for store fixtures & fittings 
purohasod by debtor, espooially if 
nothing has been paid on account of 
such purchases, & bkpt. has no 
ofllclal interest in the property. — 
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He AwoTia & CuRis (1021 ). (J.'i 1). L. R. 
346 ; 55 N. S. R. C4.— CAN. 

6713 vi. Lense (rranied to bank- 

rupt free of rent — Stipulation that lease 
not seizahle hy creditors.] — R/td : tne 
property could not be used f<'r the 
benefit of bkpt.’s creditors.— Leo ault 
r. Dufresnk (1922), Oh JD . L. R. 136. 
CAN. 

— Aft an 

oolv’ vests the propeity of debtor In 
the' assignee subject to the rights of 
fluenred creditors, it can only affect 
the equity of redemption in the 
nroporty. — W hite & Oo. v. TLTrF. 
fZiTamK 69 D. L. n. fli: 20 
Exoh. C. II. 327.— CAN. 



Cases 6788a— 5776a. English and Empibs! Digest Supplement. 


of the Secretary of State for Foreign Affairs 
to a person who afterwards becomes bkpt. 
is the property of the Crown & not the 
** property of the bkpt. within above sect., 
& where a bkpt. has passed his public examina- 
tion & has not been guilty of any misconduct 
& desires to go abroad to earn his living the 
ct. will, in a proper case, direct the passport 
to be handed to the bkpt. — Re StJWAiiKSY, 
SUWAIiSKY V, TBITSTEB & OFFICIAD RECEIVER, 
[1928] B. & 0. B. 142. 

6747. Add* Annotations : — Refd. Re Webb (Smith 
field, London), [1922] 2 Oh. 369 ; A.-G. v* 
Jackson (1932), 48 T. L. B. 261. 

6749. Add* Annotations : — <^nsd. Re Debtors (No. 
771 of 1926) (1926), 43 T. L. B. 9. Expld. 
Re Predericke & Whitworth, Ex p* Hibbard, 
[1927] 1 Ch. 253. 

6764. Add* Annotations : — Apld. Re Collins, [1925. 
Oh, 656. Dlstd. Earle v* Hemsworth B. D. 0. 
(1928), 44 T. L. B. 606. 

5760. Add. Annotations : — Consd. Re Debtors (No. 
771 of 1926) (1926), 43 T. L. K. 9. Expld. 
Re Fredericke & Whitworth, Ex p* Hibbard, 
[1927] 1 Ch. 253. 

5760a. Money paid In compliance with subse- 

quent bankruptcy notice.] — Re Debtors (No. 
771 of 1926), No. 923a, ante* 

6761. Add Annotation : — Refd. Re A Debtor, 
[1928] Ch. 199. 

6766. Add* Annotation : — Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

5766a. ,] — A debtor made certam 

payments to the sobs, who were acting for 
him in bkpcy. proceedings. One payment 
was made before the receiving order was 
made, & tw'o payments were made for the 
purpose of prosecuting an appeal against the 
receiving order, including £20 in respect of 
security for costs. The appeal was dismissed 
& the ti’ustee sought to recover from the 
solrs. the whole of the payments made to 
them by the debtor after the date of the 
receiving order & so much of the first pay- 
ment as exceeded the amount i)roperly 
applicable to the costs disbursements of the 
bankruptcy j)roceedings : — Held : the sums 
claimed by the trustee were properly recover- 
able. — Re Pollock, Official Receiver v. 
Haslip, Jackson, [1936] 3 All E. B. 157 ; 165 
L. T. 632; 63 T. L. B. 47; 80 Sol, Jo. 916; 
[1930-7] B. & O. B. 24. 

5769. Add* Annotation: — Refd. Re Gunsbourg^ 
[1920] 2 K. B. 426. 

5769a. Costs after date of receiving 

order.] — Tiie ct. will not extend the practice 
of allowing a solr. acting for a debtor to 
retain, as against the truSiCMs in the bkpcy., 
moneys hona fide paid by the debtor for costs 
of resisting the bkpcy. proceedings, so as to 
apply to moneys paid to him by the debtor 
after the date of the receiving order for costs 
of an appeal against it.— JRe Debtor (No. 
490 of 1935), [1937] Oh, 92 ; 106 L. J. Ch. 
193 ; 166 L. T. 234 ; [1936-7] B. & 0. B. , 
192. 


to a CO. formed by him. On Sept. 27 he com- 
mitted an act of btocy. upon which a petition 
was presented on Oct. 8, & a receiving order 
was made gainst him on Oct, 24, followed 
by an adjudication on Dec. 12. After 
the date of the receiving order part of. the 
furniture was sold by the co. to a bond fide 
purchaser for value without notice, by whom 
it was resold to another purchaser in the 
same position. On Feb. 3, 1919, the transfer 
of Sept. 20, 1917, was held to be fraudulent 
& void & an act of bkpcy., & the co. was 
ordered to deliver to the trustee all the pro- 
perty comprised in that sale. The value of 
the property having been found by the 
registrar, a further order was made against 
the CO. to pay the amount of that value to 
the trustee. No payment having been made 
under that order the trustee claimed to 
recover the furniture or its value from the 
ultimate purchaser : — Held : the title of the 
trustee r^ated back to tbe act of bkpcy. of 
Sept. 20, 1917, &; neither the original nor any 
subsequent transferee could ei^ablish any 
title as against the trustee. — Re Gunsbourg, 
[1920] 2 K. B. 420 ; sub nom* Re Gunsbourg, 
Ex p. Trustee, 89 L. J. K, B. 726 ; [1920] 
B. & C. B. 60 ; sub nom. Re Gunsbourg, 
Ex p* Cook, 123 L. T. 353 ; 36 T. L. R. 486 ; 
64 Sol. Jo. 498, C. A. 

Annotations .* — Apld. Re Dombmwskl, Eor p . Tnisteo (1923)* 
92 L. J. Ch. 415. Refd. Re SimmB, [1930] 2 Ch. 22. ' 

5775b. .] — Bkpt., when he was hopelessly 

insolvent, transferred his business to a one- 
man co., which was an act of bkpcy. Subse- 
quently the two resps. advanced £1,000 each 
& received four debentures of £260 each 
respectively containing a charge on the under- 
taking & assets of the co. Resps, had no 
notice of the fact that the transfer to the co. 
was a fraudulent conveyance within 1914 
Act : — Held : although resps. were bond fide 
purchasers for value without notice, as the 
transfer was an act of bkpcy. to which the 
title of the trustee related back, the trustee 
was entitled to the assets so transferred as 
property divisible amongst the creditors of 
bkpt . — Re Dombrowski, Ex p* Trustee 
(1923), 92 L. J. Oh. 416 ; [1923] B. & C* U* 32. 

Annotation : — ^Refd* Re Simms, [1930] 2 Ch. 22. 

6776. Add. Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 420. 

Whether fraction of day regarded.] — 

In order to make out an act of bkpcy. by lying 
in prison for two months, tte whole of the 
day of arrest may be taken into the account. 
But a portion of the day maybeconsidered 
for the purpose of showing a valid act to have 
been done by tbe bkpt. before the bkpcy. 
Goods of the bkpt. having been delivered to 
a purchaser on the day on which the blmt. 
went to prison, & paid for the next dav, the 
payment will be defeated by the relation of 
the act of bkpcy., by lying in prison for two 
months, to the day of the arrest. — S aunuer- 
eoK V. Gregg (1821), 3 Stark. 72 ; 171 B. R. 


6776a. .] — On Sept* 20, 1917, debtor trans- 

ferred. his assets, including certain furniture. 


771, N. P. 

Annotations: — CosiBd. Hill v. Famefi (1829), 9 B. & C. 45. 
Refd. Ot^nnan v* Denew (1833), 3 L. J. 0. P. 65. 


PART XX. SBOT. 8^ BUB-SECT. 2. 

sn. Under Canadian Bankruptev 
Act. h- The EnsfUah Acta & the Oanadlaai 
Act dlBtingnished as to the time to 


which the trustee^s title relates b8^ok.— 
Re CJoHBN & Mahlin, OanaPia^ 
Obbuit Mbic*s Trust assocn., 

V. SPtVAK (Alta.), 11926J 3 P. U 
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942 ; [19261 3 W. W. R. 84 ; revsd,, 
[1927] 1 B. h* R. 677; [1927] 1 

W. W. R. 162; n AlU. L. R. 487 ; 8 
0. B. R. 23.— CAN* 


VoL V.— Bankruptcy. Oases 6785— S869a. 


57B6. Add. Annotation: — Refd. Re Debtor, Ex p. 
Petitioning Creditors (No. 6 of 1932) (1932), 
101 L.ITOb. 372. 

6786. Add. Annotations : — Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. Held. Re Simms, Ex p. 
Trustee, [1934] Ch. 1. . 

5786a. Fraudulent transfer to private company.] — 
— Be Snots, No. 696a, ante. 

5798. To the cross-reference before this case add 
see, also. County Courts, VoL XIII., p. 
498, No. 488.»» 

5804. Add. Annotation : — As to (1) Consd. Bombay 
Official Assignee v. Shroff (1932), 48 T. L. B. 
443. 

5805. Add. Annotation : — Held. Lipton v. Bell, 
[1924] 1 K. B. 701. 

5807a. Balance of sequestrator’s account in 
registry.] — Re Little Halungbury, Essex 
(1837), 1 Curt. 666 ; 163 B. B. 195. 

5811a* Secret formulas for manufacturing 

proprietary articles.] — Debtor, against whom 
a receiving order had been made, had carried 
on business in the manufacture &> sale in 
England, Prance & America of certain pro- 
prietary articles made according to secret 
formulas invented by him & his brother 
with whom he was in partnership. In his 
public examination he was required to dis- 
close these formulas in writing to his trustee. 
The debtor & his brother had each of them 
a^ed not to disclose the secret. Upon the 
dissolution of the partnership bkpt. retained 
the assets & goodwill of the business in 
England & America, while his brother con- 
tinued to carry it on in France. The formulas 
had never been committed to writing. Bkpt. 
refused to disclose them on the ground that 
they existed only in his brain as the result 
of his skill Sc capacity, Sc that to disclose 
them would be a breach of his agreement 
with his brother ; — Held : the formffias were 
part of the goodwill Sc assets of his business. 
Sc he was bound to communicate them to his 
trustee. — Be Keene, [1922] 2 Oh. 476 ; 91 
L. J. Oh. 484 ; 127 L. T. 831 ; 38 T. L. B. 
663 ; 66 Sol. Jo. 603 ; [1922] B. & O. B, 
103, 0. A, 


304 ; Be Smith, Public Trustee v. Aspinall, 
[1928] Oh. 915. 

5831. Add. Annotationa : — ^Apld. Be Nelson, Norris 
V. Nelson (1918), [1928] Oh. 920, n. Rtfd. Re 
Evans, Public Trustee v. Evans, [1920] 2 
Oh. 304 ; Be Smith, Public Trustee v. Aspinall, 
[1928] Oh. 915. 

5835. Add. Annotation : — Refd. Be Olark, Olark 
V. Olark, [1926] Oh. 833. 

5838a. Termination of protective trust — ^Trustee 
Act, 1925 (c. 19), s. SS—Debt owed to estate — 
Application of income for maintenance.] — 

testatrix guaranteed her son’s loan account 
at a bank. She then made a will appointing 
him one of her exors. & giving him a legacy 
of £100 & a protected life interest in the 
income of her residuary estate. She then 
guaranteed the son’s overdraft on his current 
account. On each occasion the son charged 
his estate Sc interest in a public-house to 
secure such sum as testatrix might be called 
upon to pay. The estate of testatrix was 
about to be called upon to pay a sum of over 
£5,000. The son after the death of testatrix 
executed a deed of assignment for the benefit 
of liis creditors: — Held: (1) the fact that 
testatrix required security for the repayment 
of the debt after the execution of her will 
showed an intention not to release the debt, 
Sc the son was liable to the estate in the 
amount which would have to be paid to the 
bank ; (2) notwithstanding that the debt 

or some part might remain unpaid, the 
trustees of the will were entitled to pay in 
their discretion such part of the income as 
they might think necessary for the son’s 
maintenance & support. — Be Eiser’s Will 
Trusts, Fogg v. Eastwood, [1937] 1 All 
E. B. 244. 

5845. Add. Annotations : — Refd. Re Nelson, Nor- 
ris V. Nelson (1918), [1928] Oh. 920, n. ; 
Be Evans, Public Trustee v. Evans, [1920] 
2 Ch. 304 ; Be Smith, Public Trustee v. 
Aspinall, [1928] Ch, 916. 

5850. Add. Annotations : — Consd. Be Forder, For- 
der V. Forder, [1927] 2 Oh. 291. Refd. Re 
Evans, Public Trustee v. Evans, [1920] 2 Oh. 
304. 


5821a* Life Interest in remainder.] — Be Silber’s 5851. Add. Annotation : — Dlstd. Be Forder, Forder 
jSettlembnt, Public Trustee v. Silber, v. Forder, [1927] 2 CJh. 291. 

[1920] W. N. 77. 5855. Add. Annotation : — ^Refd. Be Salting, Baillie- 

5826a. .] — Be Clark, Clark v. Clark, No. Hamilton v. Morgan, [1932] 2 Oh. 67. 

6387a, ante. 6868. Add. Annotation : — Consd. Be Wombwell 

5827. Add. AnnoMions Apld. ^ Nelson, Norris 1(1921), 37 T. L. R. 626. 

Evans, Public Trustee v. Evans, [1920] 2 Oh. \ partly of third party — Good to extent of third 


PART XX. SECT. 4, SUB-SECT. 1.— E. 

■o. Money placed in bank to credii of 
bankrupt.] — Held: the bank ooald not 
apply the moneys to satisfy debtor’s 
liability to the bank, it being a fraudu- 
lent preference. — Re Lonumorb. Ex p. 
Royal Bank & Ripbr. 11923] 2 
n. L, R. 873 ; 8 O. B. R. 818.— CAN. 

g i. Money from sale of chattels — 
Sold imder eoia biUs of The ct. 

made an order for ^yment to the 
ofiloial assignee of the value of the 
chattels seized & sold by the money- 
lender. — TcrRNBtnA.*s Est-atr (Offi- 
cial AsaxaNRB OF) V. aoLPSTBIN (1921 ). 
29 0. L. R. 877 : <21 S. R. N. 8. W. 
696 ; 88 N, a W. W. N. 170.— AUS. 

ss. Money paid in circumstances 
giving bankrupt no right of recovery.}^ 
Held : the assignment did not vest the 
moneys so paid In the trustee. — 

J.S. 


Salter & Arnold, Ltd. v- Dominion 
Bank (1922), 68 D. L. R. 757 ; {1922] 
2 W. W. R. 280.— CAN. 

id. Money supplied to provide bail 
for bankrupty-^Held : the money never 
was the property of bkpt. — M orris e, 
Kline, Demers, Garnishee (1922). 
68 D. L. R. 222 ; 2 C. B. R. 621.— CAN. 

j i. Money illegdUy paid to solicitors 
by former tru^ee .] — The ot. ordered the 
solrs.* bill to be retaxed Sc a reference 
to be made to inquire into the validity 
of the Bolrs.* retainer.-^JBe Bryant 
ISARD & Co., 11924) 3 D. h. B. 487 ; 
6 O, B. R. 6.— CAN. 

tl. Money from sale by lender of 
securities for loan — Customer's securities 
wrongfuUy deposited with lender by 
bank^ptA — Ciroumstanoes in which : — 
Held : me money so paid to the 
trustee belonged to the customer.— 
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Re Thompson, Sons & Oo., Newton v. 
Hamilton, {19271 1 D. L. R. 913 ; 
[1927] 1 W. W. R. 808 ; 36 Man. L. R. 
M2,— CAN. 


ART XX. SECT. 4. SUB-SECT. 2.— 
D. (a). 

5846 111 

iherited property which 
y the will to be imseizablo, but he 
TBS flfiyen power to dispose ot it . 
leld : A. could not assort the un- 
^Sable Quality of his property in 
kpcy. proceedings.— C raig «. Ken- 
edy (1922), 68 D. b. R. 78 ; 2 0. B. R. 
28, — CAN. 

0 I. Clause forfeUing deposit on 

ssee's b(tnkruptcy<Jr^Re A bra h a m 
925), 69 O. L, B 164 ; 11926] 8 
. L. R. 971.— CAN. 

U 



5861a. In mortgage — Whether void as against 
bankruptcy laws.] — A provision in a mtge. 
to the effect that, if the mtgor. is made hlcnt.. 
a larger sum shall be paid to the mtgee. 
than would have been paid had the mtgor. 
not been made bkpt., is void, as being in 
contravention of the bkpcy. laws, & the 
security held by the mtgee. will be, notwith- 
standing such provision, a security for the 
amount actually advanced & no more. — 
lie Johns, Worrell v, Johns, [1928] 1 Oh. 
737 ; 07 L. J. Oh. 346 ; 139 L. T. 333 ; 72 
Sol. Jo. 486 ; [1928] B. & C. R. 60. 

5865. Add, Annotation : — Consd. Re Womb well 
(1921), 37 T. L. R. 625. 

5867. Add, Anyioiaiion : — Consd. Bombay Official 
Assignee v. Shroff (1932), 48 T. h. R. 443. 

5869. Add. Annotation : — Consd. Bombay Official 
Assignee v. Shroff (1932), 48 T. L. R, 443. 

5870. Add. Annotation : — Apld. Re Johns, Worrell 
V, Johns, [1928] Oh. 737. 

5872. Add, Annotation : — Consd. Re Griffiths, 
Jones V, Jenkins, [1926] Ch. 1007, 

5884. Add. Annotation : — Consd. Re Griffiths, 
Jones V, Jenkins, [1926] Oh. 1007. 

5885. Add, Annotation : — Refd. Re Olark, Clark v. 
Clark, [1926] Oh. 833. 

5890. Add. Annotation : — Consd. Re Griffiths, 
Jones V, Jenkins, [1926] Oh. 1007. 

5897. Add, Annotation : — Dlstd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

5898. Add. Annotations : — Consd. Re Forder, For- 
der V. Forder, [1927] 2 Oh. 291. Refd, Re 
Evans, Public Trustee v, Evans, [1920] 2 Ch. 
304. 

5899. Add, Annotation : — Consd. Re Griffiths, 

Jones V. Jenkins, [1926] Ch. 1007. i 

5902a. On bankruptcy or until he suffered any ' 
act or thing or any event happened whereby 
he would be deprived of right to receive In- 
come ** — Order of Probate Court setting apart 
whole income for children of beneficiary.] — 
In 1887, 0. settled the proceeds of property 
os to the income upon himself for life deter- 
minable on his bkpcy. or until he suffered any 
act or thing or any event happened whereby, 
if payable to him absolutely, he would be 
deprived of the right to receive the income or 
any part thereof. By an order in 1895 after 
the dissolution of C.'s marriage, it was 
ordered that the trustees should set apart 
the whole of the income of the settled funds 


5909a. Shall do some act whereby Income 

I would be assigned — Authority to . . ‘ 

to trustee of composition scheme — No notifica- 
tion of authority to trustee.] — B. was entitled 
to the income of one -third share of the residuary 
estate of testatrix unless & until he should be 
or become bkpt. or should do or suffer some 
act or thing whereby such share of income 
should be wholly or partially assigned, 
charged or incumbered or until he should 
die, whichever event should first happen, & 
from &> after his death or bkpcy. or the doing 
or suffering such act as aforesaid such share 
A: the income thereof should be held upon 
trust for his issue. Shortly after the death 
of testatrix B. entered into a scheme for 
composition with his creditors, & he then 
si^ed an authority to the trustees of testa- 
trix*s will “ until further notice *’ to pay to 
the trustee imder the scheme “ the income 
now due or to accrue due to B. from her 
estate. It appeared that there had been no 
communication by B. to the trustee of the 
scheme for composition concerning the 
authority given to the trustees of the will 
until after these proceedings had been taken 
in the matter : — Held : in these circum- 
stances the authority given to the trustees 
of the will did not operate as a good equitable 
assignment of B.*8 interest in teAatrix’s 
estate A did not work a forfeiture thereof, 
inasmuch as in the absence of communication 
concerning the authority, the same remained 
simply s, bare authority which was revocable. 
— Re Hamilton, FjtzGborgb v. FitzGeorge 
(1921), 124 L. T. 737, 0. A. 

5913. Add. Annotation : — Retd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291, 

5916. Add. Annotation : — Consd. Re Forder, For- 
der V. Forder, [1927] 2 Oh. 291. 

5918. Add, Annotation : — Refd. Re Gillott’s Settle- 
ment, Chattock V. Reid (1933), 176 L. T. Jo, 
400. 

5920. Add, Annotation : — Consd. Re Griffiths, 
Jones V. Jenkins, [1926] Oh, 1007, 

5922. Add* Annotation : — Dlstd. Re Griffiths, 
Jones V, Jenkins, [1926] Ch. 1007. 

5922a. ** By any deed or document anticipate, 
charge, assign, or otherwise dispose of — 
Debtor presenting bankruptcy petition.] — 
Held : the forfeiture clause had not taken 
effect. — Re Griffiths, JoiJbs v, Jenkins, 


PART XX. fiEOT. 4, SUB-SECT. 2.— j /or advance on mortoage ,} — Held: on j forfeited. — M oQuadb v. Morgan 

D* (!>)• I the ohaige being siTen by applt. the (1927), 39 O. Xj, R. 222 ; [1927] Argus 

vl. Charge as cdUaierat seowitg | interest appointea to him became j L. R. 258 ; 1 A L. T. 61. — AUS. 
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[1926] Oil. 1007 ; 96 L. J. Oh. 429 ; 136 L. T. 

57 i 70 Sol. Jo. 736 ; [1926] B. & 0. R. 66. 

5924. Add, Annotaiion : — Expld* Ee Forder, For- 
der V, Forder, [1927] 2 Oh. 291. 

5925. Add. Annotation : — Consd. Ke Forder, For- 
der V, Forder, [1927] 2 Oh. 291. 

6981. Add, Annotations : — Consd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. Retd. Re Evans, 
Public Trustee v, Evans, [1920] 2 Ch. 304. 

6932. Add. Annotaiion : — Apld. Re Evans, Public 
Trustee v, Evans, [1920] 2 Oh. 304. 

5032a. Bankruptcy betore death ol testator.] 

— Testator directed that if an annuitant 
should become bkpt, or insolvent he should 
forfeit the annuity : — Senible : such a direction 
applied only to future events, & no forfeiture 
would be incurred by an insolvency during 
testator’s lifetime . — Re Draper (1888), 57 
L. J. Oh. 942 ; 58 L. T. 942 ; 36 W. R. 783. 

Annotation : — FoUd. Re Strange, Lamb v. Bobs! Len (1916), 

60 Sol. Jo. 640. 

5032b. ** Until he shall forfeit same In case of 
bankruptcy — Existing bankruptcy known to 
testator.] — Re Evans, Public Trustee v . 
Evans, No. 6936a, poet 

5933. Add. Annotation : — Refd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

5934. Add, Annotation : — Refd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

5935. Add. Annotation : — Apld. Re Forder, Forder 
V. Forder, [1927] 2 Ch 291. 

5935a. Bankruptcy at & after determination 

of prior life Interest — Annulled after Income 
payable.] — B. was bequeathed an interest 
during his life in the income of testator’s 
r^iduary estate, by his wiU testator 
directed that, if any beneficiary thereunder 
should become bkpt., such beneficiary should 
forfeit his share which should thereupon de- 
volve as provided for in the event of his 
death. Testator died in 1910 4fe on Apr. 16, 
1914, B. was adjudicated bkpt. On Dec. 14, 
1925, B.’s life interest fell into possession, 

& on Apr. 7, 1926, he procured the annul- 
ment of his bkpcy. Between Dec. 14, 1925, 

& the date of the annulment the trustees 
received income in respect of the residuary 
estate, but dealt only with such part as did 
not include the income in respect of B.’s 
interest, no payment being made in respect 
of that by them ; — Held : as after Dec. 14, 
1925, the trustees received sums in respect of 
the income of testator’s estate which they 
could have been asked to hand over to the 
trustee in the bkpcy. of B. before the annul- 
ment of his bkpcy., there existed something 
upon which the forfeiture could operate, 
the test being whether there was any actual 
income of the share which could be treated 
by the trustees as payable to, or retained for, 
or appropriated for, the residuary legatee, & 
the annulment was not in time to prevent the 
operation of the forfeiture clause. — F order, 
Forder v. Forder, [1927] 2 Oh. 291 ; 96 
L. J. Ch. 314 ; 137 L. T. 638 ; [1927] B, & C. R. 
84, 0. A. 

5986. Add. AnnotaUona Apld. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. Refd. Re Evans, 
Public Trustee v, Evans, [1920] 2 Oh. 304. 

5936a. Unless he attempts to become bankrupt ** — 
Whether applicable to bankruptcy In invltum 
or generally.] — Testator, by his will dated 
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Dec. 21, 1911, acTiw 
& personal estate to 'his 
to sell dt convert with poww to pew 
proceeded : Out of mf esta^ j 
trustees to pay to my son H. m 
£166 to be paid monthly, unless he 
to assign it or to become bkpt. 
events it shall be entirely optional with 
trustees to pay him the annuity, my wish Ss 
intention being that the money is to be for 
his personal use to keep him from want. If 
they think his conduct or circumstances 
deserves or requires it, I authorise them to 
increase the annuity to £260 per annum, 
payable as & on the condition stated.” 
Testator then directed that the residue of the 
income of his estate should be paid to his 
wife during her life or widowhood, & that 
after her death or remarriage it shoxild be 
applied for the maintenance of his daughter 
until she attained the age of twenty-five 
years, & that upon her attaining that age 
the whole of the residue of his property 
should be given to her. By a codicil to his 
will, dated Sept. 10, 1918, testator devised 
two freehold farms to his son H. for the term 
of his life or ” until he shall do some act to 
effectuate a sale or mtge. thereof or which 
shall forfeit the same in the case of bkpcy.,” 
in either of which events the farms were to 
fall back into & form part of his residuary 
estate. Testator died on Sept. 13, 1918, 
leaving his widow, his daughter, & his son H. 
surviving. On Nov. 3, 1911, a receiving 
order had been made against H. on a creditor’s 
petition, the act of bkpcy. being the failure 
to comply with a bkpcy. notice, & on Nov. 24, 
1911, he was adjudged bkpt. Testator made 
his will & codicil with knowledge of these 


facts. On Jan. 22, 1919, H. obtained his 
discharge, but his creditors had not been 
paid in full, & the bkpcy. had not been 
annulled. On a summons taken out by the 
trustees for the determination of the ques- 
tions whether the legacy given to H. by the 
will had become forfeited by his bkpcy., 
whether the freeholds devised to him by the 
codicil belonged to him or formed part of 
the residuary estate : — Held : (1 ) the words 
” unless he attempts to become bkpt.” in 
the will must be read in their strict gram- 
matical sense & as so read did not apply to 
a bkpcy. in invitum or bkpcy. generally, & 
therefore no forfeiture of the annuity had 
occurred on which the discretionary trust 
axose, consequently the annuity was 
payable to the trustee in H.’s bkpcy. ; (2) 
the words of devise in the codicil though 


phrased in words of futurity applied under 
the doctrine of Trappes v. Meredith^ No. 5932, 
anie^ to the past bkpcy. of H., there was 
no principle upon which the ct. would be 
justified in holding that the doctrine was not 
applicable to legal estates, So consequently 
the devised freeholds had ever since the 
death of testator formed part of his residuary 
estate.-— -Re Evans, Public Trustee v. 
Evans, [1920] 2 Ch. 304 ; 89 L. J. Ch. 625 ; 
123 L. T. 735 ; 36 T. L. R. 674, C. A. 

5936b. “ Become vested or charged ’ — Assignment 
of “ whole means & estate.”] A testator, 
who died in 1932, bequeathed his residuary 
estate to trustees in trust to pay the income 
thereof to his wife, F. P., for life, & after her 
death to raise thereout a fund the income of 
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which, in the events which happened, they 
were directed to pay to F. H. during his life, 
“ if at the time of this present trust taking 
effect in possession no act or event shall have 
happened whereby the life interest ... if 
belonging to him absolutely, would have 
become vested in or charged in favour* of 
some other persons or person. . . .'* A 
discretionary trust in favour of F. H. his wife 
& issue was created in the event of failure of 
the trust during his life. In 1983 F. H. being 
temporarily resident in Scotland, though 
domiciled in England, executed a deed assign- 
ing to a trustee for the benefit of his creditors 
“ my whole means & estate, heritable and 
moveable, real and personal, wherever 
situated, now pertaining &; belonging or due 
& indebted to me or over which 1 may have 
any power of disposal or to which I may 
succeed during the subsistence of this trust, 
Tto deed was never registered in accordance 
with the Deeds of Arrangement Act, 1914 
(c. 47), s. 2. F. P. died in 1936 Heid ; 

(1) the terms of the deed were wide enough to 
cover the interest of F. H. imder the will ; 

(2) inasmuch as on the true construction of 
the deed the law intended to be applied in 
dealing with it was the law of Scotland, 
which did not require registration, it was not 
void for want of registration in accordance 
with Deeds of Arrangement Act, 1914 (c. 47) ; 

(3) accordingly, there had been forfeiture of 
the life interest of F. H. & the discretionary 
trust came into force. — Be Pilkington’s 
Will Trusts, PiLKiNdTON t;. Harrison, 
[1937] Oh. 674 ; [1937] 8 All B. R. 213 ; 106 
L. J. Ch. 360 ; 157 L. T. 132 ; 63 T. L. B. 
745 ; 81 Sol. Jo. 459. 

5958« Add, Annotation : — ^Refd. Be Blyth Ship- 
building &; Dry Docks Ck>., Forster v, Blyth 
Shipbuilding & Dry Docks Oo., [1926] Ch. 494. 

595S« Add, Annotations: — Gonsd. Anglo-Baltic & 
Mediterranean Bank v. Barber, [1924] 2 
K. B. 410 ; Be Harrington Motor Co., Ex p, 
Chaplin, [1028] Oh. 106. Distd. Hoo(fs 
Trustees v. Southern Union General Insce. Oo. 
of Australasia, [1928] Oh. 793. Reid. Be 
Harrington Motor Oo. (1927), 44 T. L. B, 58; 
Be Debtor (No, 627 of 1930), [1937] Ch. 166. 


5058a. .] — ^H., who had taken out a policy of 

insurance in deft. co. against thiM party 
risks, was involved in an accident whereby 
0. was seriously injured by H.*s motor car. 
O. commenced proceeding against H. for 
damages, but before obtaining judgment H. 
was adjudicated bkpt. ^ the oMcial receiver 
was appointed the trustee in the bkpcy. 
The tiustee informed the oo., in reply to a 
question put by them, that he did not 
propose to take any part in C.*s action 
against H. H. subsequently purported for 
an a^ed sum to release the co. from their 
liability under the policy to indemnify him 
in respect of any judgment obtained against 
him by O. Shortty afterwards O. obtained 
judgment against H. for damages for the 
injuries susbained by him. Subsequently 
H. committed a second act of bkpcy. & was 
adjudicated bkpt. for the second time, & 
a trustee was appointed. In an action 
brought by the two trustees jointly for a 
declaration (inter alia) that deft. oo. were 
liable to indemnify H. & or pltfs. against 
the damages awarded to 0. Sc that the agree- 
ment by which H. purported to release the 
co. was null & void : — Held : (1) the benefit 
of the indemnity vested in the trustee under 
the first bkpcy., notwithstanding that 0,*s 
claim, being one in respect of a toft for which 
judgment was not obtained till after the 
commencement of the first bkpcy., was not 
provable in such bkpcy. ; (2) the benefit 
of the indemnity having vested in the 
trustee in the first bkijcy., his right thereto 
could not be affected" by any subsequent 
agreement between deft. co. & H. ; (3) the 
trustee in the first bkpcy. was not estopped 
by his refusal to take part in O.’s action 
against H. from asserting his claim against 
deft. co. — Hood’s Trustees v. Southern 
Union General Insurance Oo. of Aus- 
tralasia, [1928] Oh. 793 ; 97 L. J. Oh. 467 : 

. 139 L. T. 636 ; [1928] B. & 0. R. 95, 0- A. 

-.] — See^ nowy Third Party (Rights Against 
Insurers) Act, 1930 (c. 25). 

5960. Add, Annotation : — Retd. Banco de Portugal 
V, Waterlow Sc Sons, Ltd. (1931), 100 L. J. 
K. B. 466. 
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6967 m. In Feb. 1930, 

recovered Judgment against deft, in 
respect of injanes snstalnod on July 

1928, in a coUMon with a motor lorry 
driven by deft. *8 servant. On Jan. 31. 

1929, d^. assigned ** all bis real Sc 

personal estate^ to trustees for the 
benefit of hia creditors, such assign- 
ment being executed os creditor by Uie 
Insurance oo. with which he held a 
policy indemnifying him against third 
party risks .* deft.*8 right to 

indemnl^ by the Insnraiioe co. having 
arisen prior to the assignment, pas^ 
as a chose in action to the trustee tmder 
the deed. Sc pltf. had no legal or equit- 
able right to the insuranoe moneys. — 
Smith v, Hoblob, (1930J N, 2. L. R. 
5ST.—- N.Z. 

. i «« Premium paid by hank- 
rapf, J— -Whore payments due to a oo. 
Issuing a policy were not by the 
policy itself expressed to be payable 
daring the lifetime of the assured or 
for seven years at least : — Held : the 
policy was not within the proteotion 
afforded by Life Insurance ^t, 1908, 
^ pnhey-moneye passed to 
the official assignee of ^e deoeased 
policy-holder. — London 8c LiNOAHHiBiS 
iNBUBANcm Oo., Ltd. v, Fxsxibb, [19241 
K. 2. L, 1286.—N,Z. 


6961 iii. Property transferred 

before assignment in bankruptcy ,] — A 
trustee in bkpcy. is not entitled to 
recover insurance on a building burned 
after the assignment in bkpcy., but 
which stood on land transferred prior 
to the assignment. — Canadian Credit 
Men's Trust Absoon., Ltd. v, Winni- 
peg Fire Underwriters' Agency 
^Alta.), [1926] 3 D. L. R. 628 ; [19261 
2 W. W. R. 641.~0AN. 


6961 fv. Policy effected outside 

jurisdiction .] — Life Insuranoe Act, 
1908, s, 66 (2), (3), protecting life 
Insurance policies mom creditors of the 
assured, applies not only to such 
policies effected in New Zealand, but 
also to policies which have been 
effected in another country with a oo. 
not carrying on business in New Zea- 
land & are possessed by a person 
domiciled in New Zealand at the date 
of his death . — Be Lyon, Lyon v. 
PuBuo Trustee, [19343 N. 2. L. B, 
296 ; O. L. R. 237 ; affd, su/> nom. 
Public Trustee v, Lyon, 11936] A. 0. 
186, P. C,— N.Z. 


6967 U. In action of lorf.}— 

Damages for personal injuries do net 
v^ in the trustee in bkpcy.— JRc 
Holuster (Out.), [1926] 3 D. L. B. 
707 ; 7 O. B. R. 629.— CAN. 
h i* Sums due by voay of differences^ 
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Transactions closed by special resolution 
of Stock Exchange .] — Sums which have 
become due, in the ordinary course 
of business from one certified broker 
to another, by way of differences in 
respect of Stock Exchange transactions 
entered into between the parties, as 
members of the Bombay Native Share 
Sc Stock Brokers' Association, form part 
of the estate of the creditor broker, 
which passes to his assignee in the case 
of his Insolvency, under Presidency 
Towns Insolvency Act (III. of 1909), 
ss. 17 A 62. — Kaikushroo Talyark- 
HAN V, Bai GUijlb (1928), I. L. R. 63 
Bom. 608.— IND. 


h il. Sums due from bankrupt com- 
mission agent — Bight to recover from 
principals — Subject to rights of third 
party .} — Where commission agents had 
inoujh^ liability on behalf of their 
principals, who had agreed to indemnify 
them. Sc the agents havi^ subseqnently 
gone into liquidation, official liquidator 
sued the piindpalB for the amount of 
liability Held .* he could recover the 


Jamal Sc Sonb t>. Gopal Pubshattam 
<1928). I. L. B, 66 Calc. 262.— WD. 

tq, JRifiAis under ofmtract — Con- 
oeUatkm before receiving order,} — Held : 



VoL V. — ^Bankniptcy. Cases 6012a — 6115a* 


eoi2a* Husband surviving wife.] — In 

the year 1876 a husband during the lifetime 
of hi8 wife took out a policy on his life with 
an assurance co., whereby, after a recital 
that the assured “ for the benefit of his wife ’’ 
in pursuance of Married Women’s Property 
Act, 1870 (c. 93), had proposed to the co. 
to effect an assurance on his own life for £500, 
in consideration of the payment of the 
premiums during the life of the assured, the 
CO. covenanted that the property of the co. 
should be liable to pay to the exors., adminis- 
trators dc assigns of the assured the sum of 
£600. In 1918 the wife died, & in 1929 the 
husband died without having married again. 
In 1891 the husband was adjudicated bkpt. 
& obtained his discharge as from Apr. 14, 
1899 : — Held : upon the true construction 
of the policy & Married Women’s Property 
Act, 1870 (c. 93), s. 10, the interest in the 
olicy moneys vested in the husband & upon 
is adjudication in the trustee in his bank- 
ruptcy subject to the trust in favour of his 
wife which enured for her benefit only if she 
survived her husband ; with the result that 
as she died before her husband & before the 
fund fell into possession, the policy moneys be- 
longed & were payable to the trustee in bkpcy. 

Serrihle: Married Women’s Property Act, 
1870 (c. 93), s. 10, does not enable a husband 
to confer the benefit of the policy upon any 
wife who does not by surviving Mm become 
his widow. — Re Collier, [1930] 2 Ch. 37 ; 
143 L. T. 329 ; avb nom. Re Collier, Ex p. 
Collier’s Executors, 99 L. J. Ch. 241 ; 
[1929] B. &, C. R. 173. 

Annotation : — Dbtd. Cousins t). Sun Life Assurance Society, 
119331 Oh. 126. 

6052. Add. Annotation : — Refd. Re Pennington & 
Owen, [1925] Ch. 825. 

6074. Add. Annotation : — Dlstd. Re Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse 
(1926), 133 L. T. 814. 

6092a. .]—Re Bowden (Lady), Trustee 

V. Bankrupt, [1937] 4 AU B. R, 635 ; 54 
T. L. R. 219, C. A. 

6098a. In Irish Free State — In possession o! 

Irish creditors — Claim to lien.] — ^Where credi- 
tors resident & domiciled in the Irish Free 
State were in possession of chattels belonging 
to an English bkpt. on which the creditors 
claimed a lien, which the trustee admitted, 


for moneys owing to them by the bkpt., the 
Div. Ot. were of opinion that, as between the 
creditors & the trustee, the creditors were 
entitled to realise their security by the sale 
of the chattels. But, save as aforesaid, the 
ct. refused to make any special order declaring 
a lien on or directing the sale of the chattels, 
or any order which the High Ot. of the Irish 
Free State could be asked to enforce by an 
order in aid.— Re Sykes, Oloohran Stud 
Farm Co. v. Trustee (1932), 101 L. J. Ch. 
298 ; [1931] B. So C. R. 215, D. C. 

6108. Add. Annotation : — Apld. Anantapadmana- 
bhaswami v. Secunderabad Official Receiver, 
[1933] A. 0. 394. 

6111. Add. Annotation : — Consd. Bergerem v. 
Marsh (1921), 91 L. J. K. B. 80. 

6113. Add. Annotation : — Apld. Bergerem v. Marsh 
(1921), 91 L. J. K. B. 80. 

6115a. Bankruptcy abroad.] — Testator by 

his will declared himself to be residing in 
London, So domiciled in England. He suL 
quently resided in Algiers £ carried on busi- 
ness as a coal merchant there until his death. 
On a petition presented by him in his lifetime 
to the ct. in Algiers he was declared bkpt. by 
the French ct. after his death, & a “ syndic ” 
was appointed there to whom creditors’ claims 
might be sent. The effect of the order on the 
evidence was to vest in the French syndic ” 
the whole of bkpt.’s estate, including assets 
accruing after the commencement of the 
bkpcy. In a subsequent creditor’s adminis- 
tration action in England, K., an English 
creditor, was appointed adniinistrator & after 
a grant of administration with the will 
annexed, proceeded to advertise for creditors. 
The French “ syndic ” now claimed that the 
assets in this country should be transferred 
to him, admitting that if his application was 
successful the costs of administration here 
would have to be deducted : — Held : a bkpcy. 
order having been made by a French ct. of 
competent jurisdiction the “ syndic ” was 
entitled to the whole of the assets whereso- 
ever situate, So these must be handed to him 
after deducting the costs, charges So expenses 
of the administration proceedings here. — 
Re Burke, King v. Terry (1919), 54 L. Jo. 
430 ; 148 L. T. Jo. 175. 

Annotation: — Betd. Bergerem v, Marsb (1921), 91 L. J. 

K. B. 80. 


the truBtee in bkpoy. had no righLB 
under the contract In the name of 
bkpt., it having been rightly can- 
celled. — Re Dollar Taxi Co., Ear p. 
Trustee, fl924) 3 D. L. R. 97 j 4 
0. B. R. 667.— -CAN. 

•r. Proceeds of company's assets—^ 
Sold by directors — To discharge personal 
guarantees of directors A — the 

traneaotion was not fraudulent. — Re 
United Exhibitors. (19351 3 D. L. R. 
446 ; 5 O. B. R. 779.— CAN. 

Rt. Oratuity payable by employer .] — 
Held: a gratuity which Is promised 
to be paid by a railway co., at Its 
discretion, to its employee, at the con- 
clusion of his servloe, is not in the 
nature of a recoverable debt but is 
only a gift which is not completed 
until it has passed out of the hands of 
the donor, So oannot therefore he seized 
by the creditor. — Secretary or State 
V. Jamuna Das <1932), L L. R. 11 
Pat. 684.— mo. 

PART XX. SECT. 4, SUB-SEOT. 8.— B. 

»v. Proceeds of sale — BifX of sale 
given by husband to wife^To secure 
loan bp toife.) — Held: the proceeds 
derivea from realisation of the security 


elleoted after on act of bkpcy., but 
before actual adludloation, were money 
lent to the husband by the wife for the 
purpose of his trade or business at the 
date of bkpcy., &. as such, assets In 
the husband’s estate. — Re Haw, [1926] 
N. Z. L. R, 668.— N.Z. 

sw. Chattels in ostensible possession of 
husband — Onus of proof.y-^Held : the 
onus was on the wife toj)rove that they 
were her property. — MoElijlnd’s 
Estate, [1923] 4 D. L. R. 396 ; 3 
a B. R. 849.— CAN. 

Bz. Money lent fo husband for business 
ptirposes.J— Money lent by a married 
woman to her husband tor the purposes 
of a business carried on by him Is 
assets of his estate In bkpcy. — Re 
Holland, [10333 1 D. L. R, 607.— CAN. 

PART XX. SECT. 4, SUB-SKCT. 6.— A. 

I 1, Property part of estate 

of lunatic under care of courLl — Lands 
being real estate, situate In the Irish 
Free State, devolved upon a person 
as heir-at-law who had been an 
undlaoharged bkpt. In England since 
the year 1924. The person who died 
possessed at the property had been a 
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limatic under the care of the ot. in the 
Irish Free State. In the winding np 
of the lunatic’s estate by the Chief 
Justic.e in Lunacy the rents of the real 
estate of the lunatic which had accrued 
after her death wore claimed respec- 
tively by the Offlcial Receiver in 
England & the Ofllolal Assignee in the 
Irish Free State for the benefit of the 
creditors in the respective bkpcles. : — 
Held : the only effective vesting order 
before the ot. was that made in the 
Irish bkT»cy, matter, the land in 
question had not become vested In the 
OfflcJal Rec.elvor in England merely 
by the operation of the English vesttog 
deolaration, but it was competent for 
the Irish ot., exercising bkpcy. juris- 
diction, if requested to do so, to make 
that vesting declaration effective.— 
Ee CORBALLIS, [1929J I. R. 266. IR. 

0103 y __ .] — Land in Canada 

owned by a bkpt. at the Wmo he Is 
adjudicated a bkpt. under the English 
Bkpoy. Act. 1914, o. 69, J^ts In his 
trustee under the English ^ bkpcy. 
proceedings.— Rc Graham (No. 2), 
[19291 3 D. L. R. 353 ; 1 W. W. R. 
309 : 23 S. L. R. 297 ; 10 0. B. 3EU 
340.— CAN. 



Cases 6115b— 6183. English and Empibe Digest Supplement. 


6115b. .] — In 1918 deft., a domioUed 

Ei^lishman, entered into an hotel partner- 
Bhip with other persons in Bel^um in con- 
nection with the Ghent Exhibition. Deft, 
became tenant of a house in Ghent for a 
period of eight months from Apr. 1913, 
employed derks & other persons. The 
partnership incurred' heavy liabilities, & by 
a decree of the Commercial Ot. at Ghent, 
dated Aug. 9, 1913, the partnership & its 
members were declared to be insolvent pur- 
suant to an article of the Belgian Civil Code. 
The decree was pronounced by the ct. without 
notice to deft., but subsequently, in accord- 
ance with the recognised procedure, he was 
notified of the decree appeared by solr. to 
show cause why it should be dissolved. It 
was, however, aftlrmed by the Ct. of Appeal. 
Pltf,, trustee in the bkpcy,, brought an action 
in England alleging that deft, was possessed 
of assets within the jurisdiction of the English 
cts. & claiming a declaration that all deft.*s 
assets had become vested in pltf. as trustee : 
— Held: (1) the decree of the Belgian ct. 
was valid inasmuch as deft, had submitted 
to the jurisdiction , (2) the proceedings were 
not contrary to natural justice, inasmuch as 
deft, had been afforded an opportunity of 
being heard ; (3) subject to the decision of 
other issues not before the ct., there should 
be a declaration that pltf. was entitled to all 
the movable assets of deft., wherever situate, 
&; to the appointment of a receiver. — 
Beegeuem v. Marsh (1921), 91 L. J. K. B. 
80 ; 125 L. T. 630 ; [1921] B. & C. II. 195. 
6116. For catchword “ Real property in England 
read “ Immovables in England.*' 

fillSa. Bankruptcy abroad.] — Although an 

assignment of a bkpt.’8 property to the 
representative of his creditors under the 
bkpcy. law of a foreign country (other than 
Scotland, Ireland, or British India) is not 


^ does not operate as an assignment of any 
immovables of the bkpt. situate in England, 
nevertheless an English ct. has jurismction 
in such case to appoint a receiver to the 
bkpt.'s English property for the benefit of 
his creditors. — Re Kooperman, [1928] B. 

0. R. 49 ; 72 Sol. Jo. 400. 

Annotation: — Folld. Be Osbom, Exp. Trustee (1932), 74 
L. Jo. 134. 

6116b. Bankruptcy outside England — Im- 

movable property in England — ^Bankruptcy 
in Isle of Man.] — ^Where a person was 
adjudged bkpt. in the Isle of Man & an order 
was made by that ct. seeking the aid of the 
High Ct. for the purpose of getting in movable 
& immovable property in England for dis- 
tribution in the bkpcy. & the trustee in 
bkpcy. moved the High Ct. to give effect to 
such order pursuant to Bkpcy. Act, 1914 
(c. 69), s. 122 :--Held: (1) the High Ct. is 
bound to give such assistance as it can, but 
has a discretion as to what assistance it 
ought to give, & can impose such conditions 
& require such undertakings as it may think 
proper in each particular case ; (2) where 
land in England does not vest in the trustee 
in bkpcy. of another country, the Bkpcy. 
Ct. has no jurisdiction to make a vesting 
order, but may appoint the trustee in bkpcy. 
to be receiver of the rents & profits with 
liberty to sell & deal with the proceeds of 
sale as trustee in the bkpcy. or, where 
mtgees. sell, may appoint the trustee in 
bkpcy. to be receiver of the surplus proceeds 
of sale. — Re Osborn, Ex p. Trustee, [1931- 
32] B. & C. R. 189. 

6121. Add. Annotations: — Held. Re Wait, [1927] 
1 Ch. 606; Ditcham v. Miller (1931), 100 
L. J. P. C. 177. 

6123. Add. Annotation : — Refd. Earle v. Homs- 
worth R. D. C. (1928), 140 L. T. 69. 


PART XX, SECT, 4. SUB-SECT. 6.— 
B. (b). 

r .] — Although a foreign 

Bkpcy. Act cannot, of ita own force, 
operate beyond the country which 
enacted It, yet private International 
law & the comity of nations operating 
on the general principles relating to 
movable property will recognise its 
extra-territorial ofleot, so far at least 
08 it deals with personal property, 
especially where, as in the case of the 
U.S. Bkpcy. Act, the Act does not 
expressly confine itself to property 
within the United States, Imt extends 
to ** all property of bkpt. ; & the 
fact that the U.S. Bkpcy. Act Is given 
effect In CJonada only by comity of 
nations Is not a ground for holding 
that it should be given no greater 
effect in Cemado than would be given 
to the Uanadian Bkpcy. Act in the 
United States.— Williams v. Rice 
(Man.), [1926] 8 B. L. R. 225 ; [1926] 

2 W. W. R. 192.— CAN. 

t (p. 693) f. ^ Immovahle8.\ 

— Bkpcy, In the United States does not 
affect immovables in Ontario. — 
Marins Trust Oo. v. Wsmia, [1936] 

3 P. P. R. 282,— CAN. 

yj. - — ^ Propert/u in British India.] 
— Upon a foreign ot. adjudicating a 
person an Insolvent, the only property 
in British India which vests in the 
receiver by virtue of private inter- 
national law is snob movable property 
as the insolvent was free to assign to 
the receiver at the date of the adjudi- 
cation. 

The Plstrict Ct. at Secunderabad 
adjudicated persons Insolvents under 


Provincial Insolvency Act, 1907. Juris- 
diction Is exercised at Secunderabad, 
& the above Act there applied, by 
Orders made by the Governor-General 
in Council under Foreign Jurisdiction 
Act, 1890, & Indian (B’oreign Juris- 
diction) Order, 1902. The insolvents 
were holders of a decree of the Madras 
High Ct., which, before the adjudi- 
cation, had been attached by that Ct. 
in execution proceedings. By sect. 64 
of the Code of Civil Procedure, 1908, 
any private transfer of the attached 
decree was void against claims under 
the attachment : — Held : the Dis- 
trict Ct. at Secunderabad was a foreign 
ct. ; accordingly, the adjudication 
operated in British India only under 
private international law &, having 
regard to soot. 64 of the C3odo, did not 
affect the rights of the attaching 
creditor ; it was unnecessary to con- 
sider whether the attachment created 
a charge, or conferred title. — Ananta- 
PADMANABHASWAMI V . SKOUNDEBABAD 
Official Receiver, [1933] A. C. 394 ; 
102 L. J. P. O. 77 ; 149 L. T. 64 ; 49 
T. h. R. 316, P. O.— IND. 

la. Insolvency in South Africa — 
Property in Ir^nd.] — By on order of 
the Supreme Ct, of the Union of South 
Africa the estate of an insolvent was 
sequestrated for the benefit of his 
creditors ; subsequently a trustee of 
the estate was eleoted, &; was declared 
entitled to administer the estate in 
acoordanoe with Insolvency Act, 1916, 
The insolvent was entitled to certain 
freehold & leasehold proper^ in 
Ireland. Under the law of the union 
of South Africa the trustee was 
entitled to the immovable property 
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of the insolvent situate in Ireland, so 
far as such right did not conflict with 
the law in Ireland. The Supreme Ct. 
of South Africa having requested the 
Irish ot. to act in its aid, the trustee 
applied for an order vesting the pro- 
perty In him : — Held : he was entitled 
to such order. — Re Bolton, [1920] 
2 I. R. 324.— IR. 

80 . Bankruptcy in Straits Settlements 
— Immm^ables in British India ,] — 
Held : the Straits Settlements Bkpcy. 
Ordinance No. 44 had no binding force 
in British India where the immovable 
property was situated & therefore the 
adjudication at Penang had no effect 
on such property, — ^Aiyaswamt Oiietty 
V. Madras Official Assignee (1933), 
I. L. R, 67 Mad. 616.— IND. 

PART XX. SECT. 4. SUB-SECT. 7. 

6122 1. Payments tq accrue under 
buitdino contract. ]--B., who had engaged 
In a partnership with deft. K. In a con- 
tract for the construction of certain 
works, on June 8, 1027, assigned to 
pltf. “ all my profits up to the sum of 
£600 plus 10 per cent, interest ** that 
were to accrue to him from the said 
partnership for the said contract. He 
was adjudicated bkpt. on an act of 
bkpcy. committed on Jime 17 of the 
same year, of which, however, pltf. 
had no notice. In an action by pltf. 
against the official aeslgnee Sc deft. 
K. to recover the amount of the assign- 
ment ; — Held : It having been estab- 
lished that on June 17, 1927, the date 
to which the bkpcy. related back, no 
profit had been earned by B, to which 
the aasigiiment could attach. Sc as the 
assignment could not s^ve a good title 



VoL V.— Bankniptcy* Cas^ 8124— 6160a. 


6124. Add, Annotation : — Refd* Barle v, Hems- 
worth R. D. 0. (1928), 140 L. T. 69. 

6126. Add. Annotations : — Apld. He Collins, [1925] 
Ch. 660. Dlstd. Earle v, Hemsworth R. D. C. 
(1928), 44 T. L. R. 605. 

6128* Add. Annotaiiona: — Apld. Cotton v, Heyl, 
[1930] 1 Oh. 610. Consd. Be Wait, [1927] 
1 Oh. 606 ; Blakey v. Pendlebnry*s Trustees 
(1931), 47 T. L. R. 603. Refd. Re Williams, 
Richards v. Williams, [1930] 2 Ch, 378 ; Re 
Gillott’s Settlement, Chattock v. Reid, [1934] 
Ch. 97. 

6128a. 1914 Act, s. 43 — Sales agreement 

between manufacturer & company — To secure 
loan.] — Being short of liquid capital, the 
debtor, who was a manufacturer of furnitm*e, 
approached A. for assistance. A. agreed to 
help him &; for this purpose a co. was incoi*- 
porated on Sept. 1, 1933, with a capital of 
100 shares of £1 each, of which A. held ninety- 
eight, his clerk one, &; the debtor one. On 
the same date the debtor entered into an 
agreement with the co. by which the co. 
agreed to buy for cash goods manufactured 
by him up to a total amount of £7,000, the 
price to be 10 per cent, less than the prices 
- that any of certain specified customers had 
agreed to pay for them, & the goods to be 
invoiced to the customers in the name of the 
co. The agreement also provided that the 
debtor should not sell goods to any person 
other than the co., that ho should repay to 
the co. any part of the price of goods 
so purchased which the customer failed to 
pay, & that the co. should not make a profit 
of more than £2,500 in any one year. Notices 
were issued to customers that for the future 
sales would be effected through the co. On 
Feb. 5, 1934, a receiving order was made 
against the debtor, (fc on Feb. 19 he was 
adjudicated a bkpt. The question arose 
whether the agreement was void as against 
the trustees in bkpey, so that the sums 
remaining due from customers at the begin- 
ning of the bkpey. formed part of the debtor's 
estate : — Held : the agreement was not void 
either as an unregistei'ed bill of sale or as an 
assignment of future book debts within 
1914 Act, 8 . 43. — Rs Loveghove, Ex p. 
Lovbgrove & Co. (Saetcs), Ltd., Be Love- 
grove, Ex p. Trustees, [1935] Ch. 464 ; 104 


L. J. Ch. 282 ; [1934-5] B. & C. R. 262 ; sub 
nom. Re Lqvegrove, Ex p. Appusstone v. 
Trustees, 152 L. T. 480 ; 79 Sol. Jo. 
146 ; sttb nom. Re Lovegrovb, Ex p. 
Lovegrove & Co. (Sales), Ltd. v. Trust- 
ees, 61 T. L. R. 248, C. A. 

6129. Add. Annotations : — Apld. Re Collins, [1925] 
Oh. 666. Distd. Earle v. Hemsworth R. D. C. 
(1928), 44 T. L. R. 605. 

6129a. .] — Re Collins, No. 6659a, post. 

6135. Add. Annotation : — Apld. Re Caines Mort- 
gage Trusts, [1918-19] B. & C. R. 297. 

6138a. Trust fund invested in partnership — Bank- 
ruptcy of arm.] — In 1919 a sum of R8.10,000, 
lying with a firm belonging to resp.’s uncle, 
was directed by the father of resp. to be 
invested in the firm in the name of resp., 
who was then a minor, the money to be 
handed over to the resp. on his attaining 
twenty-one. The interest on the investment 
in the meantime was to be paid to the father. 
In 1925 the members of the firm were adjudi- 
cated insolvent their estate &. effects vested 
in the Official Assignee : — Held : the 

Rs. 10,000, being admitted to be a trust in 
the hands of the firm, must be taken to have 
remained a part of the assets of that business 
& to have been there at the date of the 
insolvency, & upon such insolvency passed 
to the Official Assignee subject to a charge 
in favour of resp. — Madras Official As- 
signee V. Krishna J i Bhat (1933), 49 T. L. R. 
432, P. C. 

0150a, Transfer of shares bought for client.] 

— A. instructed his broker to purchase on his 
behalf two hundred shares in a co. The 
broker instructed a firm of brokers to effect 
the purchase. The firm duly purchased the 
shares & sent a transfer of the shares to the 
broker, prepared in the name of A. The 
broker had in the meantime filed his petition 
in bkpey. & the transfer passed to the official 
receiver & from him to the trustee in bkpey. 
of the broker. It was claimed by the firm & 
also by A, : — Held : it was “ property held 
by bkpt. on trust " within the exception 
contained in 1914 Act, s. 38, & it must be 
handed over to A. — Barber & Sons v. 
RiaT.EY (1922), 38 T, L. R. 650 ; 66 Sol. Jo. 577. 


as agralast the official assignee to profits 
accruing: after the oommenoement of 
the bkpey. pltf. could not succeed 
agraiust the omolal assigrueo, nor could 
he recover agraiust K., who was bound 
by law to pay the official assigmee 
bkpt. *8 shore of the profits of the con- 
tract. — H ewitt v. Official Assignek 
OF Barnes & Kekble, 119301 N, Z. 
L. R. 416.— N.Z. 

6124 i. Retention money.] — 

Held : moneys already earned by the 
assignor, although not already due & 
payable to him, could bo assigned by 
him, & their assignment was not 
invalidated by bkpey. intervening 
before such moneys became due & 
payable, & this principle was applic- 
able to retention money kept back In 
respect of progrese payments under a 
buuding: contract. — O fficji al Assignee 
V. Sharpe, [1921] N. Z. L. R. 460.— 
N.Z. 

6128 I, Book debts — Assignment to 
incorporated banlc,] — Held : the assign- 
ment of all book debts then due or 
^ruing due <jr thereafter to become 
due was a general assignment of book 
debts within Bkpey. Act, b. 80, but was 
valid, — Sapera Tobacco Co. v. Eotal 


Rank of Canaua (1922), 63 D. L. R. 
58 ; 2 C. B. II. 309 ; 62 O. L. R. 131.— 
CAN. 

6128 ii. Assignment not regisl 

tered — No provincial legislation pro^ 
viding for registralion.] — Held : assign 
ment void os against trustee in bkpoy. 
— Royal Bank of Canada v. Eastern 
Trust Co., [1923] 1 D. L. R. 498 ; 
[1923] S. C. R. 177.— CAN. 

6128 iii. Fvlure hook debls.\ — Re 
Gordon Store, Ltd., Ex p. Standard 
Bank, [1923] 4 D. L. R, 279 ; 3 

O. B. R. 816.— can. 

6128 iv. .] — To be valid against 

a trustee in blmcy. any asslgmment of 
future book debts must be rigid U' 
according to Bkpey. Act, s. 30. — Re 
Walton, [19241 4 D. L. R. 706 ; 5 
C B. R. 112.— can. 

part XX. SECT. 5, SUB-SECT. 1. 

6188 iv. .] — Re Standard Im- 
ports, Ltd., Exp. Canadian Express 
Co. (1922), 68 D. L. R. 396 ; 2 C. B. R. 
206.— CAN, 

6183 V. .y-Re WiLSoN (Ont.), 

[1926] 1 D. L. R, 684 ; 7 0. B. R. 437.— 

CAN. 


PART XX. SECT. 5, SUB-SECT. 2.— A. 

6139 iv. .] — As against an 

assignee In bkpey. one who has as 
principal consigned goods to bkpt. 
under an agency contract by which 
the property did not pass to bkpt. 
may recover the goods or the proceed a 
thereof, provided & so far as tliey can 
be identified . — Re Cocks Estate & 
Consort Trading Co. (1022), C5 
D. L. R. 778 ; [1921] 3 VV. W. IL LU. 
—CAN. 

6189 V. Money entrusted to .] — 

Held : the payer could only rank os a 
preferred creditor if the trust money 
oould be traced to a particular fijm!.-- 
Re Dominion Ticket, 

Ex p. Aker, [1024] 2 I>. L. II. 807.- 
OAN. 

61601. RroUr — Securities sold for 
client — Proceeds paid oroker s 

(j&neral account.] — Held .* as the money 
could not be distinguished to any way 
from other moneys in the general 
account of the brokers the client could 
not claim it & could only sue for broach 
of contract.— Dalphe v. Fairbani^, 
GossELiN ife (Do. (1922), 66 D. L. R. 
335 ; 2 C. B. R. 524.— CAN. 
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Oases 02088— 6396a. EirousH and Empibb 

6208a. .] — In the ezrcumfitancses (see No. 

6208): — Meld: O. had a lien on the goods 
for his debt. — Burn v. Oarvauho (1834), 

7 Sim. 109 ; 68 B. R. 777 ; evibeequent pro^ 
ceedinga (1839), 4 My. Or. 690, 1#. O. 

AnnokUions : — OoilfdL Frith «. Forbes (t862). 81 L. J. Ch. 
793. Held. Hutchinson t>. Heyworth (1838), 9 Ad. &; El. 
376. 

6215. Add. Annotation — Dhtd. Timpson’s Exec* 
utors r. Yerbury, [1936] 1 All E. R. 186. 

6263. Add. Annotation : — ^Reld. Madras Official 
Assignee v. Krishnaji Bhat (1933), 49 

T. h. R. 432. 

6270. Add. Annotation : — Refd. Banque Beige v, 
Hambrouck, [1921] 1 K. B. 321. 

6272. Add. Annotations : — As to (1) Retd. Banque 
Beige V* Hambrouck, [1921] 1 K. B. 321; 
Ma&as Official Assignee v, Krislinaji Bhat 
(1933), 49 T. L. R. 432. As to (2) Refd. 
Banque Beige v. Hambrouck, [1921] 1 K. B. 
321 ; Be Wait, [1927] 1 Ch. 60C. 

6277. Add. Annotation : — ^Refd. Madras Official 
Assignee v. Krishnaji Bhat (1933), 49 T. L. R. 
432. 

6279. Add. Annotation : — Refd. Madras Official 
Assignee v. Krishnaji Bhat (1933), 49 T. L. R, 
432. 


Digest Supplement. 

6205a. JLlfe Interest — — — - 

third bankruptcy — Right of trustee under 
previous bankruptcies J — Be Silber s Set- 
tlement, Public Trustee v. Silbbb, [1920] 
W. N. 77. 

6296. Add. Annotations : — ^Apld. Be Garrett, [1930] 
2 Ch. 137. Refd. Be Landau, BiV p. Trustee, 
[1934] Ch. 649. 

6296a. Police pension.] — The provision in 

Police Pensions Act, 1921 (c. 31), s. 14 (1), 
that on the pensioner’s bkpcy. his pension 
“ shall not pass to any trustee or other 
person ” acting on the creditors’ behalf 
merely excludes the pension from being 
property that vests in the trustee under 
1914 Act, s. 18 (1). It does not prevent the 
ct. from making an order under 1914 Act, 
s. 61 (2), for payment of all or part of the 
ion to tjhe trustee for the creditors* 
benefit. This sect, applies to property 
whether or not vested in the trustee, & the 
order does not effect any vesting . — Be 
Garrett, [1930] 2 Ch. 137 ; 40 T. L. R. 464 ; 
sub nom. Be Garrett, Official Receiver & 
Trustee v. The Bankrupt, 99 L. J. Ch. 
341; 143Ii. T. 402; [1929] B. & C. R. 177. 

Annotation : — Apprvd. Re Landau, Ex p. Trustee, [1934] Ob. 

649. 


■b. Sole })eneficiary — Widow*8 claim 
o share of estate. H* Where a widow 
claims under Widows Relief Act, 
R. S. A., 1922 ( 0 . 146), 8. 10, to the 
unadministered portion of her bus* 
band’s estate, suob portion does not 
vest In the trustee in bkpcy. of the sole 
beneficiary under the husband’s will. — 
Re McIntyre, [1925] 4 J>. L. R. 127 ; 
[1926] 3 W. W. K 172.~-OAN. 


PART XX. sect. 6, SUB-SECT, 2,—B, 

p i. Sum held for investment.] — 

In 1919 a sum of Rs. 10,000 was left 
in the hands of a firm of Jewellers for 
investment In their business at a fixed 
rate of Interest in the name of rosp., to 
whom the Rb. 10,000 was to be paid on 
his attaining: twenty*one years. In 
1925 the members of the firm were 
adjudicated Insolvents imder Pre- 
sidency Towns Insolvency Act, 1909. 
By sect, 62 (1) (a) of that Act property 
held In trust by an insolvent is exoluded 
from the divi^ble assets. It has been 
admitted that the transaction of 1919 
constituted a trust in favour of resp., Sc 
it was not allegred that the Hs.10,000 
had not been invested in the business, 
or that it had been lost, or ceased to 
exist before the insolvency : — Held : 
the assets of the firm vested in the 
official assignee subject to a charge for 
the Ha. 10,000 In favour of resp. The 
right of a benoflolary to follow a trust 
fund does not depend upon whether 
the fund has been properly or impro- 
perly disposed of. — Official Assignee 
V. Bhat (1933), 60 L. R. Ind. App. 
203.-*mi>. 

■ 0 . Speeifio purpose — Stock c&rtVflAcde 
deposited with age^ — For sale.] — Bkpt. 
sold a portion of the shares Sc had the 
remainder fraudulently transferred into 
his own name : — H^ : the trustee 
must return the shares. — Denman e. 
TousAw, Hart Sc anperson Sc Bell 
Telephone Co. (1922). 66 D. L. E. 
672.--CAN. 

.] — Held : it was 

neoessary for petitioner aoourately to 
Identify the oeittfloate which he elaimed 
from the Insolvent. — M oKay t». Tub- 
OBON (1922). 67 D. L. R. 607.— CAN. 

•f. Vnemployment relief tax deducted 
from «?opc8.l—Money coueoted by an 
employer of labour by deduction of 
unemployment relief tax from his 
employees* wages forms by statute a 
debtor Sc creditor account between him 


& the Crown, & any such amount 
unpaid by him on his bkpoy. passes to 
the Official Assignee Sc Is divisible 
among his creditors, including the 
Crown. — Re Beamish, Ex p. E., 
[19351 N. Z. L. R. 356.— N.Z. 

PART XX. SECT. 5, SUB-SECT. 4.— A. 

6261 1. General rule — Fund undis- 
Unguiahable.] — In order to give rise 
to a right to follow moneys as trust 
moneys mixed with the trustee’s 
personal moneys there must have 
existed a trust fund capable of being 
Identified Sc followed. — Re Chmstik 
Grant, Ltd., Exp. Canadian Express 
Co., [1923] 1 D. L. R. 506 : 32 Man. 
L. R. 376 ; [1922] 3 W. W. R. 1161.— 
CAN. 

6261 ii. S.P. Oqilvie Flour Mills 
Co., Ltd. v. Canadian Credit Men’s 
Trust Assoon., Ltd., [1925] 4 D. L. R. 
969 ; [1925] 3 W. W. R. 686.— CAN. 

62671. Agent to sell goods — Right to 
proceeds of sale.] — Money received by 
a oommission agent from sales of his 
customers* property is, after deduction 
therefrom of the agent’s oommission 
Sc expenses, money held hv him in a 
fiduciary capacity, & if it; is mixed 
by the agent with his own money in 
his general banking account Sc he 
become bkpt., the money can be 
followed by the oestuis que trust if It 
is BtUl traceable: otherwise they have 
no recourse other than proving their 
olalms in the Xfkpoj . — Salter Sc 
Arnold, Ltd. v. Dominion Bank, 
[1923] 3 W. W. R. 257.— CAN. 


PART XX. SECT. 6. 

6288 1. *’ Working tools ** — Law 
agent* a library.] — Held: law reports, 
statutes. Sc legal text-books, forming 
the professional library of a praotislng 
law -agent, were not necessary •* work- 
ing tools.” — ^JPensll V. Elgin, [1926] 
3. C. 9.— SCOT. 

h I, .3 — jRe Trenwith, 

11922] 3 W. W. R. 1206.— CAN, 
hif. Effect of mortgage.] — Where 
the owner or an urban homestead 
mortgages it, the exemption rights of the 
owner are confined to the equity of 
redemption. — He Bell, [19221 1 

W. W. R. 1016 : 87 D. L. R. 86 ; 82 
Man. L. R. 9 at p. 13.— CAN. 

h Ui. — — “ Huildina occupied ** — 
By debtor .} — Debtor was the regis- 
tered owner of a lot on which was a 
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two -storey building. In the upper 
storey of which he Sc his wife had 
dwelt continuously since his purchase 
of the lot. The lower storey was used 
mainly as a store, in which debtor’s 
wife carried on a business, but in the 
rear part was stored some coal, wood 
Sc household furniture. The store 8c 
dweUlng had an outside entrance ais 
well as an inside one. A leun-to had 
been erected by debtor, which had an 
outside entrance only : — Held : the 
property was within Exemptions Act, 
8. 2, ol. 10, & was under Bkpcy. Act, 
s. 10, excepted from an assignment 
under that Act, — Re Skeeije, [1923] 
1 D. L. R. 689; [1923] 1 W. W. R. 
117 ; 3 O. B. R. 689.— CAN. 

h iv. By partner — Pari' 

nership property.] — Under Bkpcy. Act 
a lot & building belonging to a partner- 
ship passes to the authorised assignee 
under an assignment by the partner- 
ship, although part of the building is 
occupied as a home by one of the 
partners. — Re Dobrovitoh, Dobro- 
viTca V. Canadian Credit Men’s 
Trust Assoon., Ltd., [1026] 1 D, L. R. 
21 ; [19241 3 W. W. R. 681.— CAN. 

h V, Exempt from seizure under 

execution,] — Held : not property divi- 
sible amongst bkpt.’s creditors.— 
Traders Trust Co. v. Cohen (Man.), 
[1927] 3 W. W. R. 473.— CAN. 


PART XX. SECT. 7, SUB-SECT. 1.— 
A. (a). 

6286 iii. .] — The after-acquired 

property of a debtor is available among 
oredltors under a rooelvlng order but 
not under an authorised assignment. — 
Re Lipson, [1923] 3 D. L. R. 1171 ; 
62 0. L. R. 362 ; 2 G. B. R. 488.— CAN. 

6291 Iv a. Under intestacy,] 

— Held : to vest In the trustee. — Re 
Lussier, [1927] 4 D. L. R. 637 ; 61 
O. L. R. 177,— CAN. 


6298 V. .] — An insolvent 

has power to dispose of any property 
he may acquire after being declared 
insolvent. Sc all persons dealing with 
him boTtd fide Sc tor a consideration 
will be discharged from making a 
further payment to the official as- 
signee, provided the transactions took 
plkse before the official assignee Inter- 
vened Sc claimed the property on 
behalf of insolvent’s estate.* — C hhots 
I tAL Kedar Nath (1924), I. L. K. 
46 All. 665.-71ND. 




Vol. V.— Bankraptcjr. Cases 6298— 8415. 


6298. CUaiioiw ; — For “ Chippendale v. Tomlin- 
son (1762), 1 Cooke’s Bankrupt Laws, 7th ed., 
p. 406 ” read ** CmppENDALL v. Tomxjnson 
(1785), 4 Doug. K. B. 318; 1 Cooke’s 

Bankrupt Laws, 8th ed., p. 428 ; 99 E. R. 
900.” 

Add, Annotations : — Distd. Beckham v, Drake 
(1849), 2 H. L. Gas. 679. Consd, Re Roberts, 
[19Q0] 1 Q, B. 122. Refd. Re Elswood (1865), 
20 L. T. O. S. 96 ; Wadling v. Oliphaut 
(1875), 1 Q. B. D. 146. 

6315. Add, Annotation : — Apld. Re Walter, Slo- 
cock v. Official Receiver, [1929] 1 Ch. 647. 

6316a. Application ol 1914 Act, s. 38.] — 

Re Walter, Slocook v. Official Receiver, 
No. 4656a, ante, 

6318a. Refusal of application for payment by 
trustee — Whether creditor may appeal.] — 

(1) In a bkpcy. where an application has 
been made by the trustee under 1914 Act, 
8. 61 (2), for the payment to the trustee out 
of the personal earnings of the bkpt. of such 
weekly sums as the ct. might direct, &; the 
application has been refused, a creditor is 
not entitled to appeal under 1914 Act, 
6. 108 (2), from the refusal as being a “ person 
aggrieved.” 

(2) Under 1914 Act, s. 105, the ct. having 
jurisdiction in bkpcy. has the widest possible 
I)owers. If, therefore, creditors, in pur- 
suance of a resolution passed at a creditors’ 
meeting, request the trustee or official receiver 
by virtue or 1914 Act, s. 79 (2), to summon 
meetings, & the trustee or official receiver 
refuse to comply with their request, the ct. 
has ample jurisdiction to decline to order the 
trustee to carry out the creditors* request to 
convene the meeting if it considers that the 
holding thereof would serve no useful purpose 
<fc would only result in a useless waste of the 
assets in the bkpcy. The function of the 
ct. in such a case is not merely ministerial. — 
Re Burn (J.), Rx p. Dawson (E. N. de V.), 
McClellan (H. T.) & Trustee, [1932J 1 Oh. 
247 ; 148 L. T. 386 ; [1931] B. & C. R. 103 ; 
sub nom. Re Burn, Dawson v. Bankrupt, 
101 L. J, Ch. no. 

6324. Add. Annotation : — Refd. Dyster v, Randall, 
[1926] Ch. 932. 

6331. Add, Citation : — sub nom. Re Clayton & 
Beaumonts’ Contract, 2 Mans. 345. 

6334. Citations .-—For ” [1918] 2 Ch. 389 ” read 
” [1918] 2 Ch. 339.” 

6847. Add, Annotation : — Refd. Chillingworth v. 
Esche, [1923] 1 Oh. 576. 


6348. Add, Annotation : — Refd. Dyster v, Randall, 
[1926] Ch. 932. 

6352. Add, Annotation : — Consd. Re Wigzell, Ex p» 
Hart, [1921] 2 K. B. 836. 

6358a. Liability of after-acquired property lor 
necessaries.] — Re Walter, Slocock v. Offi- 
cial Receiver, No. 4665a, ante, 

6366. Add, Annoiaiions : — Distd. Re Wilson, Ex p, 
Salaman, The Trustee v. Keith, Prows© 
(1925), 133 L. T. 814. Refd. Re Cohen, Ex p. 
Official Receiver, [1919] 2 K. B. 271 ; Re 
Wigzell, Ex p. Hart, [1921] 2 K. B. 835. 

6390a. Property acquired between two Insolvencies 
— Assignees under second insolvency en- 
titled.] — Curtis v, Sheffield (1836), 8 Sim. 
176 ; 5 L. J. Ch. 377 ; 59 E. R. 70. 

Annotatiem : — Consd. Re Clagotts Estate, Fotdham v. 

Olagett (1882), 20 Ch. D. 637. 

6395. Add, Annotation : — Refd. Re Mathieson 
(1926), 70 Sol. Jo. 1161. 

6Z9S, Add. Annotation : — Refd. Re Mathieson 
(1926), 70 Sol. Jo. 1161. 

6401a. To husband & wife Jointly.] — A 

settlor by a voluntary settlement made in 
1913 directed the trustees to whom he had 
transferred certain securities to accumulate 
& invest the income thereof subject to a 
proviso under which the settlor reserved to 
himself power, by notice given to the trustees, 
to require the income of any year or the 
residue of such income remaining uninvested 
to be paid as to one moiety to himself & as to 
the other moiety to a lady who afterwards 
became his wife, or if she should then be dead 
to require tlie whole income of such year or 
of the residue of such year to be paid to the 
settlor, with trusts after the death of the 
survivor of them in favour of the settlor’s 
children therein named. In Jan. 1927, the 
settlor gave notice to pltf. as trustee that he 
required the whole income for that year to 
be paid as to one moiety to himself & as to 
the other moiety to his wife. In Aug. 1927, 
the settlor was adjudicated bkpt. : — Held : 
the power was indivisible, & could not be 
exercised by the settlor ” for his own benefit ” 
within 1914 Act, s. 38 (6), but only for the 
joint benefit of himself & his wife, & there- 
fore did not vest in his trustee in bkpcy. — 
Re Taylor’s Settlement Trusts, Public 
Trustee v. Taylor, [1929] 1 Ch. 435 ; 98 
L. J. Ch. 142 ; 140 L. T. 653 ; [1929] B. 
& 0. R. 16. 

6415. Add. Annotation: — As to (2) Refd. Watson 
r. Haggitt (1927), 44 T. L. R. 90. 


PART XX. SECT 7. SUB-SECT. 1.— 
A. (b). 

6298 iii. .] — The evidence of a 

bkpt. was that he was employed in 
soiling goods for a co., that he was. 
when examined in Oct. 1927, special 
representative of the oo. on the basis 
that he was to receive a salary & a 
guarantee of a certain amount together 
with a bonus on anything over that 
amount : but this arrangement was to 
cease on Nov. 1, 1927, & he expected 
to make arrangements to sell on a 
commission basis : — Held : applying 
the English law without oeoiding 
whether, under Oanadian Bkpoy. Act, 
subsequent salary, income, or com- 
pensation is ever assets for the trustee, 
the blmt.*s future earning, not being 
a fixed salary, could hot be applied 
for the benefit of his creditors . — Be 


Rung, 11929] 1 D L. H. 300 : 62 
O. L. R. 557 : 10 O. B. R. 1.— CAN. 

si. Agreement between trustee, bank- 
rupt <t employer — Interference by court.) 
--Be Lounsbury (N. B.), [1927 J i 
D. L. R. 1040.~-CAN. 

PART XX. SECT. 7, SUB-SECT. 1.— 
B, (a). 

vi. Applicatuni to bankruptcy by 

authorised asfttgnment,] — Re Gadsby, 
Ex p. WnrTE & Elliott, [1925] 3 
D. L. R. 1169,— CAN. 


PART XX. SECT. 7, SUB-SECT. 3. 

6881 ii. .) — A person who 

had been declared bkpt. & whose 
insolvent estate had been fully 
ministered, but who did not obtain hJs 
discharge, went Into business Sc 
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cquired cei’tain assets. The pcrnoii 
rho hod administered the estate as 
uthorised trustee applitid to the 
agistrar in bkpcy. for directions 
(eld : there was no power in tnn ct. 
0 appoint or continue appet. as 
ruetee & ho had no status to 
ppUcatlon.— /7c HEKftfAN, 11030] 2 

). L. R. 471; 65 O. L. ^3 . H 
I. B. R. 239 ; offp., 10 U. B. R* 379 , 
wg., 10 C. B. li. 323 .— CAN. 

PART XX. SECT. 9, SUB -SECT. 1. 

6416 i. “ Oood^,*' “ goods dt ehat- 
of third parti/— Int^- 
inaled wUh hankrupVa property by 
]?d party.]— Held: the entim pi;o- 
,rty bocanio assets to sa-tisfy the 
ndftors . — Re Prooressivk FarmkRB, 

J Holden National Co.*b OLA.m 
321), 02 D. L. B. 631 ; 2 O. B. R. 


11 * 



Cases W44a— 8614. EnQUSM AND EmPIBE DIGEST SUPPLEMENT. 


6444a. .J — A lessee erects trade fixtures, 

firmly attached to the freehold, but remov- 
able as between himself & the landlord. He 
then mortgages the premises by way of 
demise, by the same description as that in 
the lease, & without referring to the new 
erections ; the sum secured being a floating 
balance, limited to an amount gimter than 
the premises would be worth, without the 
fixtures. He becomes bkpt. : — Held : the 
mtgee. was entitled to the fixtures . — Re West, 
Ex p, Bentley (1842), 2 Mont. D. & Be 0. 
591 ; 6 Jur. 719. 

Annoi^ions : — Consd. Re Maoklo, Ex p. Tagrart (1847), Be 
G. 631 ; Walinsioy v, MUne (1859), 7 C. B. N. S. 115. 

6449. Add. Citation : — avJb nom. Re Plimmer, 
Exp. Speixer, 14 O. B. 169, n. 

Add. Annotation : — Refd. Graham v, Furber 
(1853), 2 0. L. R. 10. 

6463. Add. Annotation : — ^Hefd. Bairas v. Aber- 
deen Steam Trawling & Fishing Co., Ltd., 
[1033] A. C. 402. 

6464. Add. Annotcdions : — Refd. AUgemeine Ver- 
sicherungs-Gesellschaft Helvetia v. German 
Property Administrator, [1931] 1 K. B. 672; 
Barras v. Aberdeen Steam Trawling Fish- 
ing Co,, Ltd., [1933] A. C. 402 ; I. 11. Oomrs. 
V. Grossman, I. R. Comrs. v. Mann, [1936] 1 
All E, R. 762 ; I. R. Comrs. v. Crossman, I. R. 
Comrs. V. Mann, [1937] A. 0. 2(i. 

6477. Add. AnnotationH ; — Refd. Re Tabor, Ex p- 
Cork, [1920] 1 K. B. 808 ; Re Kaufman 
Segal & Bomb, Ex p. The Trustee, [1923] 
2 Ch. 89. 

6483. Add. Annotations : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 867 ; AUgemeine Versiche- 
rungs-Gesellschaft Helvetia v. German Pro- 
perty Administrator, [1931] 1 K. B. 672. 

6507a. In name of agent — DeUvery orders In 

hands of buyers.] — Bkpt., who carried on 
business as a merchant, had for some years 
dealt with pltfs. in vacuum flasks, which 
came from Germany. The bUls of lading in 
respect of the goods were made out “ to 
order & the charges were paid by S., a for- 
warding agent employed by bkpt. The 
goods on arrival were stored at a wharf 
in the name, & for the account, of S. When 
a sale had taken place S. signed a delivery 
order which bkpt. handed to the buyers 
against payment for the goods. Between 
Aug. 3 & Sept. 7, 1927, pltfs. purchased a 
number of cases of vacuum flasks & paid 
bkpt. for them prior to the commencement 
of the bkpcy., the receiving order being 
made on Sept. 24. Bkpt., upon payment 
being made for the goods, handed to pltfs. 
delivery orders for the goods signed W 8, 
So addressed to the wharfingers. These 


delivery orders had not been prese^^d at 
the wharf at the date of the btocy., « wh^ 
they were presented shortty afterwards tine 
wharfingers, acting on S.’s instructioiw, 
refused to deliver the goods. The trustee in 
bkpcy. claimed that the goods were in the 
possession, order or disposition of bkpt. at 
the date of the receiving order So formed 
part of bkpt.’s estate under 1914 Act, s. 38 (c) : 
— Held : pltfs. had not by their conduct in 
any way induced a belief that the goods 
were in the possession, order or disposition 
of bkpt. in such circumstances that he was the 
reputed owner thereof, So the trustee was not 
entitled to the goods as forming part of 
bkpt.’s estate. — Simeons (0.) & Oo. v. 
Buband’s Trustee, [1928] 2 K. B. 06 ; 97 
L. J. K. B. 637 ; 138 L. T. 612 ; [1928] 
B. So C. R. 19. 

6514. Add. Annoialion : — Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6515. Add. Annotations : — Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K, B. 808 ; Be Kaufman 
Segal & Bomb, Ex p. The Trustee, [1923] 
2 Ch. 89. 

6516a. On business premises.] — The 

custom of hiring furniture which exists in the 
case of hotel proprietors, & is so notorious 
as to exclude the doctrine of reputed owner- 
ship in the event of the bkpcy. of the hotel 
proprietor whether the particular furniture 
was hired or not, does not extend to furniture 
in the possession of traders generally, e.g. a 
wholesale grocer. — Re Tabor, Ex p, Cork, 
[1920] 1 K. B. 808 ; nom. Re Tabor, 
Ex p. Trustee, 89 L. J. K. B. 352 ; 122 
L. T. 799 ; 36 T. L. R. 191 ; [1919] B. So 
0. R. 299. 

Annotations : — FoUd. Re Kaufman Segal & Domb, Ex „ . 
Trustee, fl923] 2 Ch, 89. Be!d. French v. Gething, [19223 
1 K. B. 236. 

6519. Add. Annotations : — Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. FoUd. Re Kaufman 
Segal So Bomb, Ex p. The Trustee, [1923] 
2 Oh. 89. 

6523. Add. Annotation : — Refd. Re Blyth Ship- 
building So Dry Docks Co., Forster v, Blyth 
Sliipbullding &; Dry Docks Co., [1926] Ch* 
494. 

6525. Add. Annotations : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857; Simeons v. Durand’s 
Trustee, [1928] 2 K. B, 66. 

6561. Add. Annotation : — Refd. French v. Gething, 
[1922] 1 K, B. 236. 

6618. Add. Annotation : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 867, 

6614. Add. Annotation : — ^Refd. Madras Official 
Assignee Mercantile Bank of India, Ltd., 
[1936] A. C. 63. 


PART XX. SECT. 9, SUB-SECT. 3.— 
B. <a). 

sg. Rkdge wWhout ddivery — Indian 
Contract Act .] — A railway receipt, pro- 
viding that delivery of the consigned 
goods is to be made upon the receipt 
being given up by the consignee, or 
by a person whom he names by indorse- 
ment thereon, is a document of title 
within Indian Contract Act, 1872, 
8. 178 (for which a new sootion was sub- 
stituted *by the amending Act IV, of 
1930), & a pled^ of a rcdlway receipt 
operated under the repealed section as a 
pledge of the goods. The pledgee does 
not release the pledge by handing tto 
receipt to the pledgor In order that he 
may collect the goods from the railway 


CO. & place them in a warehouse upon 
behalf of the pledgee. Goods so 
pledged are not in the possession, order 
or disposition of the pledgor within 
sect. 62 (2) (c) of the Presidency -towns 
Insolvency Act. 1909, even where the 
railway receipt has been handed to the 
pledgor for tne purpose above stated. 
Further, where the owner of goods 
hands to a bank indorsed railway 
receipts relating thereto as security for 
an advance (even without a formal 
letter of hypothecation), there is 
constituted. In the absence of evidence 
to the contrary, an equitable charge 
upon the goods which is binding 
between the owner Sc the bsmk without 
notice to those having custody of the 


goods ; upon a subsequent insolvency 
of the owner the assignee takes no 
higher right than the owner had at the 
commencement of the insolvency.-— 
Madras Official Assiqnebj v. Mer- 


cantile Bank of India, I<td., [1935] 
A. O. 63 ; 104 L. J. P. O. 1 ; 152 L. T. 
170 ; 40 Oom. Cas. 148, P. O.— IND. 


PART XX. SECT. 9, 8UB4iE0T. 8.— 
B. (bj 1. 

6621 U. Second mortgage o/.)— 

In 1905, C. the owner of a life policy of 
assurance, mortgaged It to the insurance 
00 . In Apr. 1907, 0. mortgaged the 
policy & the lands to B., who gave no 
notice to the oo. tlU Nov, 1920. In 
lune, 1907, O. was adhtdloated bkpt. 




Add. Annoiation Reid. Be Wetbered. 

. Etcp. Salamaa, [1926] Oh. 167. 

SB47. Add, Ctkstiotis : — md) nom, lie Plihuodr. 
Bsf p. SPHJLim, 14 0. B. 169, n. 

Add, Annotation: — Held. Graham e. 

(1858), 2 0. L. R. 10. 

6657. Add, Annotation : — Consd. Be OoUins, [19261 
Oh. 650. ^ 

6669. Add, Annotation : — Apld. Be Colliiis, [1926] 
Oh. 650. 

6659a. .] — For some years before his 

bkpcy, a surveyor dp assessment speciaUst 
with a staff of clerks had entered into con- 
tracts with clients for personal service in the 
latter capacity. Under these contracts he 
had to v^ue his clients* proxmrties for ratiog 
purposes & give expert evidence on their 
appeals, his remuneration being a percentage 
of the reduction of their assessments when 
obtained. He mortgaged these contracts & 
the sums to become due on completion thereof 
to a mtgee., who by special arrangement with 
the mt^or. gave no notice to the clients so as 
not to imperil the mtgor ’s business position, 
the mtgor. being allowed to collect the fees 
when due in his own name & hand them 
over to the mtgee. At the date of the mtgor. *s 
bkpcy., some fees (a) were due on completed 
contracts, but some fees (6) were still un- 
earned. The trustee employed bkpt. & some 
of his staff to carry out the uncompleted con- 
tracts dc earn fees (b) : — Held : (1 ) though the 
work to be done under the contracts required 
a certain amoxmt of technical skill on which 
bkpt.*s clients relied, it was nevertheless part 
of bkpt.’s business, so that the fees (a) due 
at the date of the bkpcy. were due to him 
*' in the course of his trade or business ’* & 
being in his order & disposition by the con- * 
sent of the mtgee. belonged to the trustee 
under 1914 Act, s. 38 (c) ; (2) the mtge. of 
fees (6) earned since the bkpcy. was in- 
operative against the trustee. — Re Collins, 
[1926] 1 Oh. 660; 133 L. T, 479; eub nom. 
Re Collins, Ex p. Salaman (Trustjse), 96 
L. J. Ch. 65 ; [1926] B. & 0. R. 90. 

6663. Add, Annotation : — Retd, Blakey v. Pendle- 
bury Property Trustees, [1931] 2 Oh. 265. 

6689. Add, Annotation : — ReM. Re Wethered, 
Ex p, Salaman, [1920] Ch. 167. 

6696. Add, Annotation : — Refd. Halifax Building 
Society v, Keighley, [1931] 2 K. B. 248. 

6701. Add, Annotatione : — Folld. Birmingham 

Banking Co. (Official Liquidators) v. Carter 
(1872), 20 W. B. 864. Refd. SemphiU v. 
Queensland Sheep Investment Co. (1873), 29 
L. T. 737 ; Re Pooley, Exp, Babbinge (1878). 
38 L. T. 603. 

6706. Add, Annotation: — ^Refd. Simeons 

Durand’s Trustee, [1928] 2 K. B. 66. 

6708a. Same day as act of bankruptcy.] — 

Though a bkpt. may be up to the ears in 
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insolvency, notice at any fractional period of 
the day on which the act of bkpcy. is com- 
mitted, is sufficient to take the case out of 
the clause of reputed ownership ; if the notice 
be given before the act of bkpcy. Is 
in fact committed (Sib Geobgb Rosb), — 
Re Richardson, Ex p, Richardson (1839), 

3 Deac. 490 ; Mont. & Ch. 43. 0. of R. 

A»no«^imw;~~Retd. Worcester, Exp. Agra Bank (1868), 

3 Ch. App. 656 ; Colonial Bank v. Whinney (1886), 11 
App. Caa. 426. 

6735. Add. Annotation : — Refd. Bnglish Insce. v. 
National Benefit Assce., [1929] A, C. 114. 

6742. Add, Annotation : — Refd. Lamb v, Wright, 
[1924] 1 K. B. 867. 

6744. Add, Annotation : — Distd. Lamb v, Wright, 
[1924] 1 K. B. 857. 

6746. Add, Annotations : — Refd. Lamb v, Wright, 
[1924] 1 K. B. 857 ; AUgemeino Versiche- 
rungs-Gesellschaft Helvetia v, German Pro- 
perty Administrator, [1931] 1 K. B. 072. 

6745a. Whether mere visible employment of goods 
in trade or business sufficient.] — (1 ) In order 
that goods may come within 1914 Act, 
s. 38 (c), the consent or permission of the 
true owner must be given not only to their 
being in the possession, order or disposition 
of bkpt., but also to their being used in hie 
trade or business. (2) In order that goods 
may be in the possession, order or disposition 
of bkpt. in his trade or business within the 
clause they must be not merely visibly 
employed in his trade or business, but 
acquired & used for the purposes of the 
business. — Lamb v, Wright &> Co., [1924] 
1 K. B. 857 ; 93 L. J. K B. 366 ; 130 L. T. 
703 ; 40 T. L, R. 290 ; 68 Sol. Jo. 479 ; [1924] 
3.&C. 

6745b. Fees due on completed contracts to sur- 
veyor 6c assessment specialist.] — Re Collins, 
No. 6659a, ante, 

6746. Add, Annotation : — Refd. Simeons v. 

Durand*8 Trustee, [1928] 2 K. B. 66. 

6751a. Must be given both to possession 6c to use 
in trade or business.] — Lamb v. Wright & 
Co., No. 0746a, ante. 

6762. Add, Annotation : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6773. Add, Annotation : — Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. O. 53. 

6777. Add. Annotation : — Refd. Re Wethered, 
Ex p. Trustee (1925), 134 L. T. 264. 

6794. Add. Annotation : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857, 

6798. Add. Annofofion : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 867. 

6802a. .]— In Jan. 1922, G. pur- 

chased from bkpts. certain chattels used by 
them in their business as clothiers, subse- 


In 1916 the iasuranoe oo. were paid the 
amotmt due on their mtge. Be handed 
the policy to the assignees. In 1920 
the assignees surrendered the poUoy 
to the inituranoe oo.. 6c received its 
surrender value, 8c B. applied for pay- 
ment 01 the amount due to him on his 
mtge ; : — BOd ; the equity of redemp- 
tion in the mtge. was goods 6c 
chattels ** within lAsh Wspi, 6c Insol- 
^t Act, 1867 (c, Cdhs. 818, 6c was at 
the date of the bfcp^* the pos- 


session, order, or disposition of bkpt.** 
by the consent & permission of the true 
owner . — Be OiANOABnr, 11921) 2 I. K. 
377.— IR, 

PART XX. SECT. 9, SUB-SECT. 8.—A. 

8762 1. Beliverv of goods to trustee— 
After n^4u stopping goods in transitu^ 
Wiihdra^ of notice yn ' 

trustee could not r^y on a ^^btowai 
so InduoSkL — Re Robbbts, 11924) i 

59 


D. L. R. 380.—CAN. 

PART XX. SECT, 9, SUB-SECT. 6.-* A 

— .] — Where there 

wan no immodiate delivery 
to the purohaner nor any oh^ge of 
nosseeslon : — Beld .* the sale & tians- 
were void as against the tr^te^ 
—FiTZOBRALD V. MoMORROW, ® 

D. L. R. 619 ; 52 O. I». R. 888 i 4 
O. B. B. 29.— CAN. 
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quently in consideration of the option to 
pxirchase & the hire-rent agreed upon let 
them on hire to bkpts. at a monthly rental. 
The chattels consisted of cutting tables, work 
tables, machines, stools, etc. The agreement 
was determinable in the event (inter alia) of a 
receiving order in bkpcy. being made against 
the hirers, upon which all payments maude by 
the hirers were forfeitable & the chattels 
were to be delivered to the owner. On Sept. 6, 
1922, a receiving order was made against the 
hirers ; on Sept. 21 they were adjudicated 
bkpt., & on Sept. 25 a trustee in the bkpcy. 
was appointed. On motion by the trustee for 
a declaration that the chattels formed part 
of the estate of bkpts. as being in their order 
& disposition with the consent of the true 
owner : — Held : there was no proof of a 
general custom of hiring out chattels such as 
were specified in the agreement, nor was such 
a custom recognised by the cts. The inference 
of ownership was inevitable that by reason 
of the possession & user of the goods in the 
trade or business of the trader they “ must ** 
be the property of bkpts. — Re Kaufman 
Segal & Domb, Bx p. Trustee, [1923] 2 Ch. 
89 ; 92 L. J. Oh. 218 ; 128 L. T. 650 ; 67 
Sol. Jo. 333 ; [1923] B. & O. R. 1. 

6818. Add. Annotation : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6819. Add. Annotations : — Dlstd. Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Oh. 89. Refd. Lamb v. Wright, [1924] 
1 K. B. 857 ; Simeons v. Durand’s Trustee, 
[1928] 2 K. B. 66. 

6821. Add. Annotations : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857; Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 66. 

6824. Add. Annotation : — Refd. Lamb r. Wright, 
[1924] 1 K. B. 857. 

6853. Add. Annotation : — Refd. English Insce. v. 
National Beneflt Assce., [1929] A. 0. 114. 

6856. Add. Annotation : — As to (2) Consd. Blakey 
V. Pendlebury’s Trustees (1931), 47 T. L. R. 
603. 

6858. Add. Annotation : — Refd. Blakey v. Pendle- 
bury’s Trustees (1931), 47 T. L. R. 503. 

6858a. .] — trader carried on the business of 

Belling Sc hiring out of pianos largely by 
means of hire-purchase agreements, by each 
of which the trader agreed to let on hire a 
piano, & in consideration the hirer agreed to 
pay the trader a sura of £4 on the date of 
hiring & £1 monthly so long as the hirer con- 
tinued the hiring. The trader agreed that 
if the hirer should punctually pay him a 
specified total sum in these instalments, the 
piano was to become the absolute property 
of the hirer, but that until then it was to 
continue the trader’s sole property. Early 
in 1930 the trader entered into a number of 
trader’s agreements by which he agreed to 
deposit the hire-purchase agreements with 
the G. Co., Ltd., Sc on demand to assign to 
that CO. or its nominees the full beneflt of 
those agreements. Sc in the meantime to hold 
them on trust for the G. Co. Sc its nominees. 
The G. Co. subsequently assigned the benefit 
of the trader’s agreements to pltf. No notice 


of the assignment was given until aiter the 
trader was adjudicated bkpt. on July 23, 
1930 : — Held : the monthly sums which, 
after the commencement of the bkpcy., had 
or would become payable in advance under 
the hire-purchase agreements, if the hirer 
continued the hiring, were debts . . . 
growing due to the b^t. in the course of his 
trade or business ” within Bkpcy. Act, 1914, 
s. 38 (c), Sc were therefore properly divisible 
among the bkpt.’s creditors as being things 
in action “ at the commencement of the 
bkpcy. in the possession, order or disposition of 
the bkpt., in his trade or business, by the con- 
sent Sc permission of the true owner” within 
that sect. — Blakey v. Pendlbbury Pro- 
perty Trustees, [1931] 2 Oh. 265; 100 L. J. 
Oh. 399 ; 145 L. T. 624 ; 47 T. L. R. 603 ; 
[1931] B. Sc G. R. 29, O. A. 

Annotation : — Consd. Latham v. Goldsbury (1933), 49 
T. h. R. 258. 

6858b. Judgment debt.] — B., a customer of bkpt., 
a stockbroker, became indebted to him in 
respect of Stock Exchange transactions in a 
sum for which bkpt., on Dec. 18, 1923, 
recovered judgment. Later, S. became 
similarly indebted to bkpt. in a further sum. 
On Jan. 15, 1924, bkpt. assigned both debts 
to W. to secure £500, Sc covenanted with him 
that, in the event of his refraining from giving 
notice of the assignment to S., he, bkpt., 
would, on payment of the debts or any part 
thereof, hand the cheque or other form of 
payment to W. On Fob. 27, 1924, bkpt. 
committed an act of bkpcy. In Mar. 1924, 
J., who acted as solr. for both bkpt. W. in 
the matter of the assignment, on the in- 
structions of both Sc without disclosing same, 
made an agreement with 8. for the liquidation 
of the two debts, whereby S. undertook to 
pay the aggregate amount thereof by monthly 
instalments, the first instalments being 
allocated to the payment of the later of the 
two debts Sc the subsequent ones to the pay- 
ment of the judgment debt ; Sc S. further 
agreed to deliver promissory notes payable 
to bkpt. or order to cover the instalments 
allocated to the later debt. J. received the 
notes from 8. &, as agent of W., collected the 
amounts as they fell due on the notes Sc paid 
part thereof to W, & retained the balance. 
After payment J. returned the notes to 8. 
to be cancelled. At that time neither J. nor 
W. nor 8. had notice of any available act of 
bkpcy. On Sept. 18, 1924, a receiving order 
was made, at which date 8. hod paid Sc W. 
had received from J. sums amounting to 
£90 in respect of the later debt. Upon 
receiving notice of the receiving order, J. 
gave notice to 8. of the assignment On 
Bept. 25, 1924, an order of adjudication was 
made, Sc on Oct. 7, 1924, appct. was appointed 
trustee. In Apr. 1925, W. died, Sc his exor. 
was made resp. to the motion by which a 
declaration was sought that the two debts 
were at the commencement of the bkpcy. in 
the order Sc disposition of bkpt. Sc property 
of bkpt. divisible amongst his creditors : — 
Held : (1 ) the earlier debt, which, admittedly, 
arose in the course of bkpt.’s business, was, 
notwithstanding its conversion into a judg- 


6820 iv, JOriving cor.]-— The 

mere drivinsr of other persons In a 
motor oar for pleasure does not Justify 
the Inference that the driver must be 
the owner* Where It Is proved that, the 


possession srlving rise to the reputation 
of owneramp by the bkpt. was not with 
the consent of the true owner, which Is 
a question of fact to be determined 
by the clroumstances of ecwsh case, the 
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OfBdal Assignee cannot claim the 

S roperty as passing to him.— jRc 
[cKay, Cowiib V, Official Assionke, 
[19331 N. Z. L. R. Supp. 190.— N.Z. 
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ment debt, none the less at the commence- 
ment of the bkpcy. a debt due in the course 
of his business in the order & disposition 
of bkpt. & divisible amongst his creditors ; 

(2) the agreement between bkpt. & S. & the 
deposit of the notes by bkpt. with W. having 
been effected after the commencement of the 
bkpcy., in the absence of knowledge on the 

art of either S. or W. of an available act of 
kpcy., & the ct. inferring an a^eement by 
W. with bkpt., in consideration of the 
deposit of the notes, not to enforce payment 
of the advance so long as S, paid the amounts 
as & when they fell due, constituted valid 
transactions for valuable consideration within 
1914 Act, 8. 46, &, apart from such inference, * 
the forbearance of W. on the strength of the 
deposit of the notes to sue & his acceptance 
of the instalments constituted sufficient con- 
sideration for the deposit of the notes ; 

(3) even if the trustee was entitled to recover 
the instalments paid after the date of the 
receiving order, the amount paid before that 
date was a payment protected by sect. 45 (b) ; 
& the judgment debt formed part of the 
property of bkpt. divisible amongst his 
creditors, while the claim in respect of 
the other debt should be dismissed. — Re 
Wethered, Ex p, Sat.aman, [1926] Ch. 
167 ; 70 Sol. Jo. 324 ; sub nom. Re Wethered, 
Ex p, Salaman’s Trustee, Trustee v. 
Bancb, 95 L. J. Ch. 127 ; 134 L. T. 264 ; 
[1925] B. & 0. R. 265. 

6858c. Sums deposited with brewers — By tenant 
of licensed premises.] — A, tenant of licensed 
premises deposited with the brewers, his 
landlords, sums to secure the due payment 
of all amounts becoming due from him to 
them, whether for rent, goods supplied, or 
otherwise. He lodged the deposit receipts 
with his bank as security for his overdraft, 
which was also guaranteed by G. G. having 
paid off the overdraft, was subrogated to 
the rights of the bank, wliich thereafter held 
the deposit receipts on his behalf, A 
receiving order in bkpcy. was made against 
the tenant on his own petition, & six days 
later the bank, for the first time, gave notice 
to the brewers of the charge on the receipts. 
The balance remaining due from the brewers 
to the tenant was claimed both by G. & by 
the trustee in bkpcy, who alleg^ that it 
was a debt growing due to the bkpt. & in 
his possession, order or disposition at the 
date of the receiving order : — Held : the 
balance of the sums deposited with the 
brewers was a debt growing due to the bkpt. 
at the date of the receiving order, & such a 
debt could be, & in this case was, in the 
possession, order or disposition of the bkpt. 
m his trade or business, by the consent & 
permission of the true owner, under such 
circumstances that he was the reputed owner 
thereof. — Latham v. Goldsbury, [1933] 1 


K. B. 844 ; 102 L. J. K. B. 401 ; 148 L. T. 
628 ; 49 T. L. R. 268 ; [1933] B. & 0. R. 86. 

6859. Add. Annotations : — N.F. Re Tabor, Ex p, 
Cork, [1920] 1 K. B. 808; Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Oh. 89, 

6863. Citations : — For “ 6 Oh. App. 520 ’* read 
8 Oh. App. 520.” 

Add, Annotation : — Refd. Latham v, Gold- 
bury (1933), 49 T. L. R. 258. 

6867. Add, Annotation : — Retd. Re Tabor, Ex p, 
Oork, [1920] 1 K. B. 808. 

6868. Add, Annotation ; — Folid. Re Tabor, Ex p. 
Oork, [1920] 1 K. B. 808. 

6869. Add, Annotation : — Consd. Re Tabor, Ex p, 
Oork, [1920] 1 K. B. 808. 

6873. Add, Annotations : — Retd. Re Tabor, Ex p, 
Oork, [1920] 1 K. B. 808; Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Oh. 89. 

6879. Add, Annotation : — Retd. Lamb v, Wright, 
[1924] 1 K. B. 857. 

6879a. Clothiers — Custom to hire machines.] — Re 

Kaufman Segal & Domb, Ex p. Trustee, 
No. 6802a, ante, 

6881. Add, Annotations : — Apld. Re Tabor, Ex p, 
Cork, [1920] 1 K. B. 808. Folld. Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Oh. 89. 

6881a. .] — Re Tabor, Ex p, Oork, 

No. 6516a, ante, 

0g82a. Antique tumlture.] — A custom 

exists in the antique furniture trade to 
deliver goods to a dealer on approval. In 
the event of the bkpcy. of such dealer, goods 
upon his premises are not in his order & 
deposition within 1914 Act, s. 38. — Re 
Ford, Ex p. Trustee, Rbstall, Brown & 
Olennell’s Case, [1929] 1 Ch. 134 ; 140 

L. T. 275 ; 72 Sol. Jo. 517 ; sub nom. Be 
Ford, Ex p. Trustee v, Res'lell, Brown & 
Oo., 97 L. J. Oh. 334 ; [1928] B. & 0. R. 55 ; 
sub nom. Be Ford, Ex p, Hawkins, 44 T. L. R. 
643. 

dnnotation : — Apld. Re Ford, Ex p. Trustee, PowelTs Case, 
[19291 1 OJi. 137. 

6882b. Sent by private customer.] — 

No trade custom exists of private customers 
sending articles of furniture to retail dealers 
for sale on commission or otherwise so 
notorious as to exempt such articles from the 
operation of the doctrine of reputed owner- 
ship in the event of the bkpcy. of the dealer. 
But, where such a customer left a table with 
a retail dealer to be sold on the terms that 
the dealer should retain the surplus, if any, 
over an agreed minimum price &> upon the 
bkpcy. of the dealer the table was exposed 
on his premises with other furniture for sale : 
— Held ; as the effect of the custom which 
was established in Re Ford, Ex p. Trustee, 


PART XX. SECT. 9, SUB-SECT. 8.— A. 

6859 i. Duty of court — To take notice 
of alleged custom ,] — Where It is proved 
that no less than 67 funeral cars Sc 
hearses were supplied in Ireland under 
hire-purchase aj^ement by one firm 
between Nov. 23, 1912, & Mar. 8, 1923, 
the ot. will draw the conclusion that 
tne custom of hiring fimeral hearses 
on the hire-purchase system is suffi- 
ciently notorious. The test In such 
oases is what Is the state of knowledge 
of persons who have made themselves 


acquainted with the nature & cug^^m 
of the particular situation . — Re Tor- 
rens, [1924] 2 I, R. 1, 4 ; 68 I. L. T. 

SO.—IR. 

PART XX. SECT. 9, SUB-SECT. 8.— B- 

sa. Undertaker — Custom to hire 
horses dfr funeral carriages.] — Re Tor- 
rens, No. 6869 t, ante, — IR. 


.TohnSon, Ltd. v. Victoria Mujm , 
Ltd. (B. C.l [19301 1 D , L. IL57 : 10 
O. B. R. 23 ; [1929] 2 W, W. K. oil. — 

CAN. 

b (p. 8J0). 

Martin v. Fowler, 46 S. O. K. 119. 


PARTXX.SECT.10.SIIB-SECT. 3.— B, 

l(p. 809)1. 99: 2aB.B.647.-OAN. 
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Reatall^ Broum ClenneWs Cas0, No. 68820,, 
ante, was to prevent the reputation of owner- 
ship from attaching to any of the furniture 
so exposed, the table, which was not dis- 
tinguished from the other articles of furniture, 
was not in the bkpt.*s possession in such 
circumstances that he was the reputed owner 
thereof . — Me Ford, -B'arp. Tbitbtkbj, Powell's 
Case, [1929] 1 Oh. 137 ; 140 L. T. 270 ; 72 
Sol. Jo, 617 ; sub nom. Me Ford, Trustee v. 
Powell, 98 L. J. Oh. 144 ; [1928] B. & 0. B. 
66 . 

6885. Add, Annotation : — Hefd. Lamb v. Wright, 
[1924] 1 K. B. 857 ; Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 66. 

6888. Add, Annotation : — Consd. Be Tabor, Ex p, 
Cork, [1920] 1 K. B. 808. 

6889. Add, Annotations : — ^Apld. Re Tabor, Ex p, 
Cork, [1920] 1 K. B. 808. Held. French v. 
Gething, [1922] 1 K. B. 236. 

6890. Add, Annotation : — Refd. Re Tabor, Ex p, 
Cork, [1920] 1 K. B. 808. 

6890a. .] — Be Tabor, Ex p. Gore, No. 

6510a, ante, 

6898. Add. Annotations : — Refd. French v. Gething 
[1922] 1 K. B. 236 ; Latham v. Goldsbury 
(1933), 49 T, L. R. 258. 

6911. Add, Annotation : — -Refd. Be Chiandetti, 
Ex p. Trustee (1921), 91 L. J. K. B. 70. 

6912. Add, Annotation : — Refd. Re Chiandetti, 
Ex p. Trustee (1921), 91 L. J. K, B. 70. 

6912a. Goods sold in interpleader action — 

Proceeds in court.] — Re Ohlandetti, Ex pk 
Trustee, No. 7113a, post, 

6916. Add. Annotation : — Consd. Be Ohiandetti 
(1921), 91 L. J. K. B. 70. 

6916a. .] — Be Chiandetti, Ex p. 

Trustee, No. 7113a, post, 

6918. Add, Annotations : — Consd. Re Fairley, [1922 ] 
2 Oh. 791. Apld. Re Brelsford, [1932] 1 Oh. 
24, Consd. Re Andrew, Official Receiver v. 
Standard Range So Foundry Co., [1936] 3 
AU E. R. 450. 

6918a. Subsequent withdrawal & return 

of nulla bona.] — On Jan, 14, 1921, the sheriff, 
in executing a writ of fi. fa. for £144, levied on 
debtor’s goods, but on Jan. 29 being paid 
£72, on account of the debt in addition to 
costs, fees, So possession money, he withdrew 
by arrangement reserving a right of re-entry 
for £72 balance. He retamed the £72 
received on account for fourteen days So then 
paid it to the execution creditors. On 
Mar. 16 the sheriff made a second levy, but 
on being paid £63 on account of the debt in 
addition to fees So possession money, he 
again withdrew reserving a right of re-entry 
for the £19 balance. After retaining the 
£53 for fourteen days he paid it to the 
execution creditors. On Apr. 26 the sheriff 
made a third levy, but the goods seized being 
found on interpleader to belong to a third 
party, he finally withdrew So made a return 
of nuUa bona oh May 2. On Sept. 8 a 
petition in bkpcy. based on an act of bkpcy. 
of Aug. 19 was presented. A receiving order 
wsjs mode on Sept. 29 followed by an adjudi- 
cation on Oct. 1 So an order for summary 
administration on Oot. 3 :—Held : the 
execution was completed within 1914 Act, 
ss. 40, 41, by the return of nulla bona 
on May 2, So the trustee had no titiie to 


the £72 & £BS realised by that ownpleted 
execution. 

whether the trustee would in any 
case have been entitled to the moneys paid 
before June 8, the earliest possible date to 
which his title could relate back under sect. 
37.— i2e Fairley, [1922] 2 Oh. 791 ; sub nom. 
Re Fairley, Ex p. Official Bbobivbb, 92 
L. J. Oh. 140 ; [1922] B. So C. B. 127 ; sub 
nom. Re Fairley, Ex p. Low So Bonab, Ltd., 
38 T. L. B. 893, D. C. 

Annotation : — Consd. Re Andrew, Official Receiver v. 

Standard Range & Foundry Oo., (1936] 3 AU E.R. 460. 

6918b. .] — On Sept. 17, 1928, reaps. 

recovered judgment in the High Ot. for 
£216 So costs. On the following day the 
sheriff levied execution on the goods of the 
debtor under a writ of fi. fa, issued by reaps, 
to enforce their judgment. On Sept. 24, 
1928, it was agreed in writing between reaps. 
So the debtor that in consideration of resps. 
withdrawing execution, the debtor should 
pay to resps. £15 on account of the debt So costs 
So the balance thereof by monthly instalments, 
the debtor undertaking, in case of default in 
payment of any of the agreed instalments, 
to authorise the sheriff to retake possession. 
In pursuance of the agreement the £15 Ac the 
costs of the execution were paid ; whereupon 
the sheriff withdrew. Up to Oct. 22, 1929, the 
amount paid in respect of the instalments 
was £63 So no more. So on Jan. 10, 1930, the 
sheriff entered a second time into possession 
to levy execution for the balance oi the debt 
remaining unpaid. On Jan, 13, 1930, while 
the sheriff was in possession, a receiving order 
was made again^ the debtor on his own 
petition filed on the same day, So he was 
adjudicated bkpt. On Jan. 14 resps. received 
notice of the receiving order. On Jan. 16, 
1930, the official receiver, as trustee in the 
bkpcy., claimed from resps. payment of the 
two sums so received by them, amounting 
together to £78, as forming paH of bkpt.’s 
estate available for the general body of his 
creditors. So on Mar. 12, 1931, issued a notice 
of motion to enforce his claim. On the hear- 
ing of the motion before the judge of the 
Nottingham county ct., on Apr. 30, 1931, 
a special case was stated under 1914 Act, 
B. 100 (3), for the opinion of the High Ot., 
whether resps. were entitled to retain or were 
bound to account for So pay to the trusty in 
bkpcy. the two sums of £16 So £63 so received 
by them or either of those sums ; — Held : 
both sums so received by resps. were, within 
1914 Act, s. 40, benefits of the execution for 
which they were liable to accoimt to the 
trustee in bkpcy. — Be Brblsfobd, [1932] 1 
Oh. 24 ; 146 L. T. 160 ; sub nom. Be Bbels- 
POBD, Official Bbcicivbr So Trustee v. 
Shell Mex, Ltd., 100 L. J. Oh. 866 ; [1981] 
B. So 0. B. 21. 

Annotations : — FolUL Be Hern (P. E. Sc B. E.), [1932] 1 CS). 

665. Consd. Be Andrew, Official Receiver v. Standard 

Range & Foundry Oo., [1936] 3 AU E. R. 450. 

6918c« .]— Sect. 40 of 1914 Act, which 

enacts that an execution creditor shall not be 
entitled to retain the benefit of the execution 
against the trustee in bkpcy., unless he has 
completed the execution bmore the date of 
the receiving order, is a substantive enact- 
ment, So the right of the trustee thereunder 
is not limited to benefits of execution received 
by the execution creditor alter th^ date to 
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which the trustee’s title to the bkpt.’s pro- ' 
perty relates back under sect. 37 of 1914 
Act.—* K krn (P. E. & B. E.), [1932] 1 Oh. 
555 ; 146 L. T. 570 ; suh nom. Re Kbrn 
(P. E. A B. E.), Thomas Henry, Ltd. v. 
Trustee, 101 L. J. Ch. 257 ; [1931] B. & 
0. B. 160. 

Annoiatdon : — Coxi0d. Ho Andrew, Official Receiver t). 

Standard Range & Foundry Oo., ri936] 3 All E. R. 450. 

6919. Add* Annotation : — Consd. Be Fairley, [1922] 
2 Ch. 791. 

6920. Add* AnnotcUione : — As to (1) Consd. Re 
Fairley, [1922] 2 Oh. 791 ; Be Godwin, Eh p. 
Trustee v* Morris, Re Godwin, Ex p* Trustee 
V* British Reinforced Concrete Engineering 
Oo., [1936] Oh. 213. Refd. Be Chiandetti 
(1921), 91 L. J. K. B, 70; Re Andrew, 
Official Receiver v. Standard Range 
Foundry Oo., [1936) 3 All E. R. 450. 
Generally i Refd. Re BreMord, [1932] 1 
Oh. 24. 

6920a. .] — On June 1, 1932, a creditor 

obtained a judgment against the bkpt. for 
£111 l5. On June 16 the judgment creditor 
caused execution to be levied against the 
bkpt.’s goods for £121 6s. 6d. & costs of 
execution. The sheriff went into possession. 
On July 2 the bkpt. paid to the judgment 
creditor a sum of £60, &; on July 8 a further 
sum of £60, &: on July 22 he paid to the 
judgment creditor a further sum of £13 Oa. 3d., 
making in all the total sum of £133 98. 3d., 
being the full amount due under the judg- 
ment, together with the costs of the execu- 
tion. On Aug. 3, 1932, the judgment creditor 
instructed the sheriff to withdraw, which he 
did on the same date, his costs being paid by 
the judgment creditor. The withdrawal was 
unconditional <&? no power of re-entry was 
reserved. On Nov. 21, 1932, the bkpt. filed 
his own petition, & a receiving order was 
made against him on that date. On Dec. 6 
ho was adjudged bkpt. The trustee in 
bkpcy. moved in the county ct. for : (a) a 


6920b. Sheriff reserving right to re- 

enter.] — A judgment creditor having seized a 
debtor’s goods under a writ of fi* fa*t an 
arrangement was come to between the judg- 
ment creditor & the debtor in order to avoid a 
sale. In pursuance of that arrangement the 
sheriff withdrew, reserving a right of re- 
entry. Under the arrangement the debtor 
paid various sums to the judgment creditor 
in part payment of the debt & in satisfaction 
of the sheriff’s fees. Subsequently the 
debtor filed his own petition & a receiving 
order was made against him. At the date 
of the receiving order the debt had not been 
paid in fuU & the sheriff had the power of re- 
entry : — Held : the sums paid by the debtor 
before the date of the receiving order were 
not for the “ beneht of execution ” within 
1914 Act, s. 40, <te the judgment creditor was 
entitled to retain them as against the trustee 
in bkpcy. — Re Samuels, Ex p. Trustee v* 
Tee, [1936] Oh. 341 ; 104 L. J. Ch. 197 ; 152 
L. T. 454 ; 51 T. L. R. 169 ; [1934] B. & 
C. R. 158. 

Annotcdicm : — Folld. Ho Andrews, Official Receiver (Trust-ee) 
V. Standard Range ik. Foundry Cio., [1936] 2 All E. R. 750. 

6920c. — — • .] — A judgment creditor having 

seized a debtor’s goods under a wiit of fi* /a., 
an arrangement was come to between the 
judgment creditor & the debtor in order to 
avoid a sale. In pursuance of that arrange- 
ment the sheriff withdraw from possession, 
reserving the right of re-entry. Under the 
arrangement tlie debtor fiaid various sums to 
the judgment credit-or in part payment of the 
debt Sc in satisfaction of the sheriff’s fees. 
The debtor having failed to continue bis 
payments the sheriff re-entered into posses- 
sion under his power of re-entry. Subse- 
quently the debtor filed his own petition & a 
receiving order was made against him, & 
later he became bkpt. At the date of the 
receiving order the debt had not been paid in 
full : — Held : the words “ the benefit of the 


declaration that the payments made by the 
bkpt. to the judgment creditor were void as 
against the trustee by virtue of 1914 Act, 
ss. 40, 41 ; (6) an order that the judgment 
creditor should repay to the trustee in bkpcy. 
the sums paid to him by the bkpt. by virtue 
of the same sections. The county ct. judge 
dismissed the application & the trustee 
appealed : — Held ; dismissing the appeal, the 
phrase “ the benefit of the execution ” in 
sect. 40 (1), referred solely to the protection 
obtained by an execution creditor by reason 
of the issue of a writ of ft. fa, & its delivery to 
the sheriff, & did not include any payments to 
an execution creditor whether by the sheriff 
or by the judgment creditor ; the section 
related only to executions which were in fact 
in existence at one or other of the appro- 
priate dates mentioned in the section, & had 
no reference to an execution which had been 
unconditionally withdrawn before any of 
those dates. — Re Godwin, Ex p, TRUSTEaa] v. 
Morris, Be Godwin, Ex p. Trustee v, 
British Reinforced Concrete Engineer- 
ing Oo., [1935] Oh. 213 ; 104 L. J. Oh. 189 ; 
162 L. T. 392 ; 61 T. L. R. 118 ; 78 Shi. Jo. 
930 ; [1934] B. & 0. R. 101, D. 0. 


execution ” in sect. 40 (1) of 1914 Act, did 
not refer to moneys actually received by the 
creditor in whole or partial satisfaction of 
his debt, whether imder or in consequence of 
an execution or not, but they referred 
to the charge which the creditor obtained by 
the issue of the execution, & to the 
extent that by the payment of money that 
charge had been reduced or abrogated there 
was pro tanio no benefit of the execution to 
be considered. The benefi;t of the execution 
could only refer to the charge still remaining 
under the still subsisting execution for the 
balance of the debt. Therefore, the sums 


paid by the debtor before the date of the 
receiving order were not the benefit of t he 
execution ” within sect. 40 (1), Sc the judg- 
ment creditor was entitled to retain them 
as against the trustee in the bkpcy. — Re 
Andrew, Ex p. Official Kecfivbh 
(Trustee) (No. 2). [1937] oh ; lOfl 
L, J, Ch. 195; 80 Sol. Jo. 032; [1936-7] 
B. & O. R. 206 ; sub nom. Re Andreu^ 

Official Recehusb v. '7 au 

Foundry Co., Ltd. (is^o. u), [^>30] 3 ^ 
E. R. 450 ; 155 L. T. 586 ; 63 i. L. R. 90, 


C. A. 


AnnataHona: — Conxd. Re Sanraels* JSs p. Trustee v. Tee 
(j. H. S.), J193fi] Oh. 341; FoM. Re Andrews, OffloiaJ 
Receiver (Trustee) v. Standard Range Sc Foundry Co., 
11936] 2 Ail E. R. 750. 


6921« Add, Annotation :-^-Consd, Be Fairley, [1922] 
2 Oh. 791. 
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6939. Add, Annotation : — Refd. Me Andrew, 
O0icial Receiver v. Standard Range & 
Foundry Co., [1936] 3 All E. R. 450. 

6941. Add. Annotaiiona : — Refd- Me Godwin, Ex p. 
Trustee v. Morris, Me Godwin, Ex p. Trustee 
V. British Reinforced Concrete Engineering 
Co., [1935] Ch. 213 ; Me Andrew, Ofticial 
Receiver v. Standard Range & Foundry Co., 
[1936] 3 All E. R. 450. 

6947. Add. Annotation .—Apld. Re Harris, Ex p> 
Shell-Mex & Official Receiver (1930), 99 
L. J. Oh. 448. 

6952a. Registrar of county court & 

sheriff same person — Notice received in 
capacity of registrar.] — The condition of 
service within the fourteen days limited by 
1914 Act, s. 41 (2), of notice on the sheriff 
of a bkpcy. petition having been presented 
is sufficiently complied with, so as to entitle 
the official receiver to be paid the moneys 
retained by the sheriff, if during that period 
he has acquired knowledge of the presenta- 
tion of a petition. 

M., who held the office of high bailiff of a 
county ct., in pursuance of 1914 Act, s. 41 (2), 
retained the moneys paid to him to avoid 
a sale of the debtor^s goods. Before the 
expiration of the prescribed period of 
retention a bkpcy. petition was presented by 
the debtor & a receiving order thereon was 
signed by M., who then held the office of 
registrar of the same ct. of which he was also 
high bailiff. A formal notice in writing was 
sent by the official receiver to M. of the 
presentation of the petition & of the making 
of the receiving order, which was not received 
until after the fourteen days had expired : — 
Held : knowledge of the presentation of the 
petition acquired by M. as registrar con- 
stituted a sufficient compliance with the 
requirement of s. 41 (2), of service of notice 
upon him as high bailiff, with the result 
that the official receiver was entitled to be 
paid the moneys in the hands of the high 
bamff.—i^e Harris, [1931] 1 Oh. 138 ; 99 
L. J. Ch. 448 ; 144 L. T. 232 ; [1929] B. & 
O. R. 211, D. O. 

noWf Bkpcy. 

Rules, 1916, r. 323 b. 

6954. Add. Annotation : — Refd. Re Chiandetti 
(1921), 91 L. J. K. B. 70. 

6955. Add. Annotation : — Refd. Me Fairley, [1922] 
2 Ch. 791. 

6961. Add. Annotations : — Refd. Me Wigzell, Ex p. 
Hart, [1921] 2 K. B. 835 ; Re Wilson. Ex p. 
Salaman, The Trustee v. Keith, Prowse 
(1925), 133 L. T. 814 ; Re Wait, [1927] 1 Oh. 


606 ; Re Regent Finance & Guarantee Oorpn. 
(1930), 69 L. Jo, 283. 

6964. Add, Annotation : — N.F. Latter v, Juckes 
(1926), 42 T. L. R. 723. 

6965. Add, AnnotcUion : — Consd. Be Sarjeant, 
[1923] 2 Oh. 302. 

6965a. “ Any other petition — Notice not given 
within fourteen days.] — A sheriff, on behalf 
of an execution creditor, levied an execution 
against debtor for more than £20, & received 
the money from debtor to avoid a sale. 
Within fourteen days of the payment ‘the 
sheriff received notice of a bkpcy. petition 
on which an order would have been made had 
not debtor in the meanwhile filed his own 
petition on which a receiving order was made 
as a matter of course. Notice of this second 
petition was given to the sheriff more than 
fourteen days after the payment, but while 
the money was still in Ixis hands pending the 
result of the first petition. The trustee in 
bkpcy. & the execution creditor both claimed 
the money : — Held : the words in 1914 Act, 
8. 41 (2), “or on any other petition of which 
the sheriff has notice, “ were not to be 
qualified by the addition of the words 
within the said fourteen days ” so as to 
permit the sheriff to pay the proceeds of the 
execution to the execution creditor because 
notice of the second petition on which the 
receiving order was made was not given 
within fourteen days of the receipt of such 
proceeds. The sheriff must hold, in the first 
instance, to see whether a receiving order 
would be made, & if he had notice of another 
etition, even after the lapse of fourteen 
ays, then he must hold to see whether an 
order would be made on that other petition, 
or on any petition. — Latter v. Juckes 
& Page, [1927] 1 K. B. 17 ; 96 L. J. K. B. 
137 ; 136 L. T. 177 ; 42 T. L. R. 723 ; 70 Sol. 
Jo. 905 ; [1920] B. & C. R. 133, O. A. 

6966. Add. Annotation : — Refd. Re British Sali- 
cylates, [1918-19] B. &. O. R. 160. 

6979. Add. Annotation : — Refd. Latter v. Juckes 
&Page, [1927] 1 K. B. 17. 

6995. Add. Annotation : — Consd. Be Woods 
(Bristol), Ltd., [1931] 2 Oh. 320. 

6998a. 8. P, Bloxholm v. Oldham (1760), cited 
in 1 Burr, at p, 22 ; 97 E. R. 168. 

Annotation : — Consd. Balme v. Hutton (1831), 2 Cr, & J. 19. 

7000a, S. P, Belcher v, Magna y (1843), 12 
M. & W. 102 ; 1 Dow. & L. 441 ; 13 L. J. Ex. 
49 ; 2 L. T. O. S, 124 ; 7 Jur. 1160 ; 162 
B. R. 1128. 

Annotations : — Refd. CJheston v, Qlbbs (1843), 12 M. & W. 
ill ; Edwards v. Evans (1843), 2 L. T. O. S, 75. 


PART XX. SECT. 10, SUB-SECT. 4.— A. 

6984 ii. Bankruptcy Act, s. 11 

(3).] — Until a sherlfl wltb whom a writ 
of execution bos been placed receives a 
oop 7 of the assignment by debtor as 
provided by the above sect. “ or 
pnblloatlon of notice In the Oazeite 
as provided by the Act,*’ he ia not 
safe in not attaching debtor's goods. 
A statement made by the solr. for the 
assignee to a sheriff's othcer that an 
assignment has been made, does not 
amount jto notice to the sheriiT, is 
not a ground for depriving him of the 
costs of a levy made after such state- 
ment. — Towers v. Solomon, fl922] 
1 W. W. R. 1077 ; 2 O. B. R. 

679.— CAN. 

6934111. Esdra Judicial Seizures 

Act, R. S. A., 1922 (c. 96).l— Bkpoy. 
Act, 1919, 8. 11 (3), does not apply to 


piopoity seized under the above Act. — 
Re Hamilton & Oakes. (19261 2 
D. L. R. 614 : (10261 1 W. W. R. 172 ; 
5 C. B R. 465.— CAN. 

80 . XhUy of sheriff to retain costs .] — 
■Where at the time of an authorised 
assignment the sheriff had in his hands 
the proceeds of an execution sale of the 
debtor's property, he errs in paying 
over those proceeds to the trustee 
without drst subtracting the costs, & 
the trustee should return the amoimt 
of the costs to the sheriff . — Re Bell's 
Estate, [1934] 2 W. W. R. 417.— 
CAN. 

PART XX. SECT.IO, SUB-SECT. 4.— C. 

6983 Ui. .1— While a sheriff is 

not entitled to poundage xinless he has 
obtained some money for the execution 
creditor, yet r. 495 contemplates that 
the sheriff is to receive something, 
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even though no money has been 
realised by him. since it provides that 
he 1 b to be entitled to poundage ** or 
such less sum as a Judge may deem 
reasonable." — Mobosohan v. Mobo- 
8CHAN, [19211 2 W. W R. 147 ; 14 
Sask. L. R. 233 ; 69 D. L. R. 363 ; 

1 0. B. R. 493.— CAN. 

6988 iv. Seizure after autho- 

rised assianment.] — Towkbs v. Solo- 
mon, (19231 1 W. W. R. 1184; 3 

0. B. R. 806.— CAN. 

6990 i. Possession money — Sheriff 
continuing in possessionr— After notice 
of a8signment.\ — ^The costs to which 
the execution creditor Is entitled are 
the costs of execution up to the time 
notice of the assignment is given the 
sheriff. — B ab:er v. RiOHiJiDa, (1918] 

2 W. W. R, 902 ; affd. 69 B. O. R. 
666 ; 49 D. L. R. BST— CAN. 




VoL V.— Bankmpioy. Caaes 7008a— 7094. 


7006a. Sale after bankruptcy — Of goods 

sufficient to satisfy two executions — One 
delivered after bankruptcy.] — Held: the as- 
signees might recover in trover for such of 
the goods as were sold after the sheriff had 
raised money enough to satisfy the first 
execution. — Stkad v. Gascoigne (1818), 8 
Taunt. 627 ; 129 E. R. 488. 

ArmotoHons : — Befd. Giles v. Grover (1832), 9 Blog:. 128 ; 
Batchelor v, Vyse (1834), 4 Moo. & S. 552 ; Aldred v. 
Constable (1844), 6 Q. B. 370. 

7008a. Stay of proceedings — When ordered.] — 

Gibson v, Humphrey (1833), 1 Or. A M. 544 ; 
2 Dowl. 68 ; 3 Tyr. 588 ; 2 L. J. Ex. 234 ; 
140 E. R. 516, Ex. Oh. 

Aim(^ation : — Refd. Moon v, llaphael (1835), 2 Bing. N. C. 

7030. Add, Citation : — affg. S. C. stib nom. R. v. 
Edwards (1853), 9 Exch. 32. 

7032. Add. Annotation : — Refd. Be Webb (Smith- 
field, London), [1922] 2 Oh. 369. 

7042a. 6 Geo. 4, c. 16, s. 81 — Two calendar 

months — Computation.] — By above sect, all 
executions, etc., executed or levied more than 
two calendar months before the issuing of 
the commission, are valid. Deft., the sheriff, 
seized the goods of W. on Aug. 13, in execu- 
tion, upon a judgment on a warrant of 
attorney at the suit of pitf., at about eleven 
o’clock, & at about one on Oct. 13 a com- 
mission of bkpcy. issued against W. : — Held : 
(1) the ct. would take notice of the fraction of 
a day, in putting a construction upon that 

that more than two c^endar months had 
elapsed ; (2) the day of issuing the com- 
mission was to bo included in the com- 
putation. — Godson v. Sanctuary (1832), 4 


B. A Ad, 265 ; 1 Nev. A M. K. B. 62 ; 2 
L. J. K. B. 19 ; 110 E. R. 461. 


AnnMiona .---Aa to (1) Refd. R. v, Middlesex JJ. (1845), 
As to (2) Befd. Whitmore v. Robertson 
barter (1843), 11 M. & W. 

671 ; Whitmore v. Greene (1844), 2 Dow. & L. 174. 


7058. Add. Annotation : — Refd. Latter v. Juckes 
A Page, [1927J 1 K. B. 17. 


7063. Add. AnnotaiioTie :~-A8 to (1) Refd. Ellis 
V. Stenning A Son, Ltd. (1932), 101 L. J. 
Ch- 401 ; Freshwater v. Buhner Rayon Co., 
[1933] Ch. 102. 

7070. Add. Annotation : — Refd. Anantapadmana- 
bha.6wami v. Secunderabad Official Receiver, 
I [1933] A. C. '''' ' 

7079. Add. Citation : — svh nom. Be Plummer, 
Ex p. Trustee, 69 L. J. Q. B. 936 ; 48 W. R. 
634 ; 44 Sol. Jo. 572 ; 7 Mans. 367, C. A. 
Add Annotation : — Refd. Re Mathieson, [1927] 
1 Ch. 283. 

7085. Add, Annotation : — Refd. Be Mathieson» 
[1927] 1 Ch. 283. 

7086. Add, Annotation : — Refd. Be Mathieson, 
[1927] 1 Ch. 283. 

7087. Add. Citation : — atibsequeni proceedings 
(1805), 11 Ves. 377. 

7089a. Declaration of trust without consideration — 
Credit in account of money to wife.] — Held : 
not binding on bkpt.’s creditors. — Be Smith, 
Ex p. Smith (1812), 1 Rose. 208. 


Annotation : — Consd. Parsons v. Coke (1858). 27 L. J, Ch. 
828. 


7091. Add. Annotation: — Refd. Be Mathieson, 
[1927] 1 Ch. 283. 

7094. Add. Annotation : — Refd* Be Mathieson* 
[1927] 1 Ch. 283. 


PART XX. SECT. 10, SUB-SECT. 8. 

y (p. 830) i. Memorandum 

that title subject to costs of prior execu- 
tion, ] — On an assignment under Bkpcy. 
Act, where there are executions 
recorded against land of the assignor, 
the registrar of land titles, in making 
transmission of title to the assignee, 
should make a memorandum that the 
title is subject to a lien for costa ol tho 
first execution which was lodged with 
the sheriff &; to a lien for coats of 
registration & sheriff's fees of all 
the executions. — Re Land Titles 
Act, Saskatchewan Genebal Trust 
CoRpN., Ltd.’s Case, [1923) 3 W. W. R. 
628.— CAN. 

7069 i. Garnishee order,] — A debt 
was atteiohod by a garnishee order under 
a judgment which was still subsisting : 
— HeXd : a receiving order under 
Bkpcy. Act, 8. 11, did not rank in 
priority to such garnishment. — Re 
BLouiN, Gagnon v. Grain & Pro- 
vision Co., [1924] 1 D. L. R. .332; 
Q. R. 36 K. B. 161.— CAN. 

d (p. 837) i. Priority.] — A 

creditor has priority for costs of 
execution once the writ Is placed in tho 
hands of the sheriff. — Re Ferguson, 
[1935] 2 D. L. R. 473; O. R. 223.— 
CAN. 

sf. Payment by contractor to prevent 
removal <S: sale by sheriff of aub-con- 
tracior*s plant dt materials — Bank- 
ruptcy of sub-contractor — Effect of ,] — 
Re Stewart (Ont.), [1926] 2 D. L. R. 
1043 ; 7 O. B. R. 680.— CAN. 


PART XX. SECT. 11, SUB-SECT. 1. 

7078 ii. Bankruptcy Act, S. 29.] 

— ** Settlement '* in the above sect, 
discussed . — Re Cohen & Mahlin, 
Canadian (Credit Men’s Trust 
Assoon., Ltd. v. Spivak (Alta.), 
[192^ 3 D. L. R. 942; [1926] 3 

W. W. R. 34; resad, [1927] X D. L. R. 


577 ; [1927] 1 W. W. R. 162; 22 Alta. 
L. K. 487 ; 8 C. B. H. 23.~-CAN. 

7078 iii. S, P, Traders Trust Co. v. 
Cohen (Man.), [1927] 3 W. W. R. 473.— 
CAN. 

7086 ii a. .] — HeU : a 

gift not being hedged about with con- 
ditions was not a settlement within 
Bkpcy. Act, 1908, s. 75. — Braithwaite 
V, Braithwaite, [1923] N. Z, L. R. 
1186,— N.Z. 

j i. J — Where insured, 

under a policy of life insurance, deolai'cs 
it to be for the benefit of his wife, tho 
trust created Is not invalidated by his 
subsequent insolvency, & creditors of 
insured have no rights which would 
Interfere with tho rights of his wife 
even though the endowment policy 
matures during the life of insured. — 
Bank of British North America v, 
Edgecombe (1919), 46 N. B. R. 105. — 
CAN. 

gg. Conveyance of property to wife 
<£: sons,] — Where a transfer in the 
nature of a settlement was made for 
the puipose of defeating creditors ; — 
Held: though it would not be set aside, 
yet the creditors might seek payment 
of their claims out of the property 
transferred, — Kiehl v, Fussel (1922), 
08 B. L. R. 780.— CAN. 

p i. Purchase of property <fb invest- 
ment of money in wife*8 name.] — Where 
property had been acquired & money 
invested by a husband in the name of 
his wife for the purpose of defeating 
his creditors ; — Held : the property 
belonged to the husband, & the proceeds 
received by the wife from a sale of 
furniture owned by the husband should 
be paid to a I'eceiver. — ^McCurdy v. 
Neve (1923), 51 N. B. R. 123.— CAN. 

gj. Declaration of trust in favour 
of wife — In pursuance of alleged ante- 
nuptial settUment,] — Held : a settle- 
ment within Bkpcy. Act, s. 29 (1), & 
null & void.— Re Auotib & Cliris, 
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[1923] 1 D. L. R. 348 ; 56 N. S. R. 43; 
3 C. B. R. (>00.— CAN. 

sk. Settlement on creditor .] — On 
Jan. 29, 1925, J., being in embarrassed 
circumstances & indebted, amongst 
others, to M. for £1,200, settled certain 
land on M., & another upon trust for 
herself & her only child during her life 
& after her death for her child 
absolutely. A private meeting of J.'s 
creditors was held on Apr. 22, 1925, 
& a committee appointed to investigate 
her affairs, & it was agreed to accept 
£200 from M. to be distributed among 
the creditors in full payment of their 
debts. Some of the creditors, including 
the R. Co., refused to carry out this 
arrangement, but on the faith that it 
would be carried out, J., on Apr. 28, 
paid M. £100 on account of his debt. 
On June 5 the debtor filed a petition 
for liquidation, but before the meeting 
on June 24 the R. Co. served a debtor’s 
summons. The R. Co. had notice of 
the meetly for June 24, but did not 
attend. This meeting was attended 
by creditors whose indebtedness was 
about two-thirds of the total sum. 
They unanimously passed a resolution 
for liquidation by arrangemeut. & 
appointed a trustee. On the hearing 
of an application by the debtor .is: the 
trustee to dismiss the debtor’s Buminons 
it was hold that the application niuHt 
be dismissed, but as the creditors who 
absented themselves from the liquida- 
tion meeting should have & could have 
attended it, they must pay the costs. 
Tho bkpcy. proceedings were con- 
tinued, & a trustee appointed. I he 
trustee then applied to have the settle- 
ment to M. delivered up to bo cancelled 
& for ropaymont of the a 100 paid to 
M. on Apr, 28, 1925: — Held: the 
settlement was not made in good faith 
& must be delivered up. Tho payment 
of £100 to M. was a fraudulent pre- 
forenoo, & it must be repaid to the 
trustee. — Re Jeffreys (1925), 21 

Toe. L. R. 31,— AUS. 
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7096a. Settlement of property In exereiee of general 
power of appointment .] — Heldz not within 
1914 Act, s. 42. — lie Mathikson, [1927] 1 
Oh. 283 ; 71 Sol. Jo. 18 ; eub nom. Be 

Mathieson, Moorbj (Trustbik)w. Mathiebon, 
06 L. J. Oh. 104 ; [1027] B, & C. R. 30 ; mib 
nom. Be Mathieson, Ex ». Trttstee, 136 
L. T. 628, C. A. 

7096b. Property accruing ‘‘ after marriage In right 
of wife.*’] — ^Property devolving on a husband 
on the intestacy of his deceased wife is 
property that has accrued to the husband 
after marriage in right of his wife within the 
exception to 1914 Act, s. 42.' — Be Bower 
W rixiAMS, Ex p. Trustee, [1927] 1 Ch. 441 ; 
96 L. J. Ch. 136 ; 136 L. T. 762 ; 43 T, L». B. 
225 ; 71 Sol. Jo. 122 ; [1927] B. & C. R. 
21, C. A. 

7098. Add. Annotation: — Refd. Jagger v. Jagger, 
[1926] P. 93. 

7104h. Add. Annotations: — As to (1) Refd. Be 
Charters, Ex p. Trustee, [1923] B. & O. R. 
94. As to (2) Consd. Re Charters, Ex p. 
Trustee, [1923] B. & C. R. 94. 

7104a, Plaintiff in compromised action against 

settlor.] — Re Coeb (A. V. & M. E. M. A.), 
Trustee in Bankruptcy v. Public Trustee, 
No. 7121a, post. 


date. 

order was made on Nov. 1, ^ 

creditors, the execdtion <5rediiyrs, 
the officii receiver of the sum of money Delng 
in ct. & of the terms of settlement m ag:^ea 
as aforesaid. Thereupon the official receiver 
intervened, <fe on Nov. 1, 1920, gave notice m 
writing to the Paymaster- General of the 
Supreme Ot. of the receiving order, & this 
notice had the effect of preventing the order 
being acted upon. The trustee moved for a 
declaration that the deed of gift was void as 
against him: — Held: (1) the deed of gift 
was a voluntary settlement &, being made 
within two years of the bkpcy., was void 
(2) the execution having been completed A; 
the proceeds held by the sheriff for fourteen 
days, the trustee’s title was barred, because, 
although the execution was not completed 
before the sheriff had been in possession for 
twenty-one days, the act of bkpcy. thereby 
created had not occurred within three monthis 
of the presentation of the petition & was not 
therefore available to establish the trustee’s 
title . — Re Ohiandetti, Exp. Trustee (1921), 
91 L. J. K. B. 70 ; 37 T. L. R. 984 ; [1921] 
B. & O. R. 82. 

7118. Add. Annotation : — Consd. Re Charters, 
Ex p. Trustee, [1923] B. & C. R. 94. 


7105. Add, Annotation : — Refd. Re Wombwell 
(1921), 37 T. L. R. 625. 

7106. Add. Annotation : — Consd. Re Charters, 
Ex p. Trustee. [1923] B. A 0. R. 94. 

7109. Add. Annotation : — Consd. Re Charters, 
Ex p. Trustee, [1923] B. & O. R. 94. 

7113a. Gift by brother to sister.] — By a deed 

of gift dated Oct. 7, 1919, debtor, who was 
adjudged bkpt. on Nov. 23, 1920. “in con- 
sideration of his natural love & affection for 
the donee ” purported to assign & convey to 
his sister, re^., “ the business carried on by 
him at 68a, Old Compton Street, Soho, A the 
stock-in-trade, wine A produce in A about the 
premises.” At the date of the deed petition- 
ing creditors were proceeding to enforce 
judgment under R. S. 0., Ord. 14, A on 
Mar. 18, 1920, obtained final judgment 
against debtor for £527 Is. 4d. for goods sold 
A costs. On Mar. 20, 1920, execution was 
levied. Upon such levy being mode, resp. 
claimed under the deed of gift the whole of 
the furniture A stock seized by the sheriff. 
An interpleader summons was taken out by 
the sheriff, A upon the hearing thereof, on 
Mar. 26, 1920, the master ordered claimant 
to pay into ct. £600 or give security fbr such 
amount, A in default the sheriff was autho- 
rised to sell the property seized A pay the 
proceeds into ct. to abide the result of an issue 
directed to be tried between claimant A 
the execution creditors. Pursuant to the 
order the sheriff sold the goods on Apr. 28, 
1920, A on May 20, 1920, paid the sum of 
£202 12s. 2d. into ct. On Nov. 3, 1920, the 
parties to the interpleader summons aOTeed 
to divide the money between them A to 
withdraw the record ; these terms were 
embodied in an order of the master of that 


7119a. Donee taking over liability tor mort- 

gage debt.] — By an indenture dat^ July 19, 
1920, a husband assigned his reversionary 
interest under a will to his wife, subject to a 
mtge. ; A the wife covenanted expressly to 
pay the mtge. debt A interest A to indemnify 
the husband against his liability under the 
mtge. The husband was adjudged bkpt. on 
June 20, 1922, within two years of the assign- 
ment. On motion by the trustee in the 
bkpcy. for a declaration that the assignment 
was void against him as being a voluntary 
settlement under 1914 Act, s. 42 : — Held : 
there was ample consideration in the assign- 
ment, A the wife was a “ purchaser ” for 
valuable consideration within the sect. — Re 
Charters, Ex p. Trustee, [1923] B. A 0. R. 
94. 

7121a. Compromise of action.] — ^A bond fide 

compromise of a bond fide action claiming 
rights against a deft.’s property is valuable 
consideration within 1914 Act, s, 42, for a 
settlement of that property made by deft, 
under that comprorffise, A pltf. is the pur- 
chaser within that sect. It is not the business 
of the Ct. of Bkpcy. before which the settle- 
ment is subsequently impeached to consider 
whether the action could possibly have 
succeeded if fought out to a finish. — Re Cole 
(A. V. A M. E. M.), Trustee in Bankruptcy 
V. Public Trustee, [1931] 2 Oh. 174 ; 100 
L. J. Ch. 316 ; 145 L, T. 484 ; [1931] B. A 
0. R. 7. 

Annotation: — Consd. Z?e Gregory, Exp. Norton, [1935] Ob. 65. 

7122. Add. Citation: — ayb nom* Be Macdonald, 
Ex p. MoOullum, [1920] 1 K. B. 205 ; 122 
L. T. 316. 

7124. Add. Annotation : — ^Reld. Re Gunsbourg, 
[1920] 2 K. B. 426. 


PART XX. SECT. 11, SUB-SECT, 2. 

fx 1. PurcTiaaed by husband for 

wife — To trustee during minority of wife 
--Transfer to vAfe at majordy.}^ 
Held : not a settlement on the wife in 
consideration of marriage & void 
" the trustee . — Be 


Estate, [1923] 4 D. L. R. 895 ; 3 
0. B. R. 849.— CAN. 

PART XX. SECT. 11, SUB-SECT. 8. 

7107 III, Question of feud.)— Re 

Grant <N. S.), [1026] 1 D. L. R. 681 ; 
7 q. B. R. 254.— CAN. 
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faith — Onus of proof.]— Be 

a). ci92d! f d, L r* 

.B. R. ill.— CAN. 


PART XX. SECT. 11, SBB-SEOT. 4. 

yl, fyf proof.}— Bkpcr* 

Ordinance of t^e Straits Settlements, 



7125. Add. Annotation Ee GhinabouMf, 

[1920] 2 K, B. 420. 

7127* Add. Annotation — R^fdi. JBe Gutuibours. 
[1920] 2 K. B. 426. 

7129. Add* Annotations : — Held. Re Gunsboiirg* 
n920] 2 K. B. 426 ; Be Mathieson, [1927] 1 
Oh. 283. 

7188. Add. Annotation : — ^Refd. Be Gimsbourg:, 
[1920] 2 K. B. 426. 

7184. Add. Annotationa : — Consd. Be Gunsbourgi 
[1920] 2 K. B. 426. Reid. Be WigzeU, Ex p. 
Hart, [1921] 2 K. B. 836. 

7186. Add. Annotation : — Refd* Be Mathieson, 
[1927] 1 Ch. 283. 

7136. Add. Annotation : — Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7138. Add. Annotation : — Retd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7142. Add. Annotation : — Retd. Be Mathieson. 
[1927] 1 Ch. 283. 

7147. Add, Annotation : — Retd. Be Patrick & 
Lyon, Ltd., [1933] Oh. 786. 

7148. Add. Annotationa : — Consd. Be Baker, Ex p. 
Trustee v. Baker & Arnold, [1936] Ch. 01. 
Refd. Be Mathieson, [1927] 1 Ch. 283. 

7149a. Settlor having power to raise sum In excess 
of debts.] — On Mar. 19, 1932, the settlor 
executed a voluntary deed of settlement by 
which he assigned all his interests under two 
wills to trustees upon certain trusts. By 
clause 6 he gave himself power at any time 
to raise the sum of i3160 without the consent 
of the trustees. At the date of the settle- 
ment his debts did not exceed iSlOO. On 
Peb. 22, 1935, he was adjudicated bkpt. ; — 
Held : the deed was not void under sect. 42 (1) 
of 1914 Act, against the trustee in bkpcy. — 
Be Baker, [1906] Oh. 61 ; 106 L, J, Ch, 33 ; 
164 L. T. 101 ; atib nom. Be Baker, Ex p. 
Trustee v. Baker & Arnold, [1934-6] 
B. & 0. H. 214. 

7153a. .] — Be Bent, Ex p. Trustee, No. 

2902a, ante. 

7155a. Covenant to pay premiums on life policy.} — 
A. & B. were traders in partnership. In 
1927 both partners were adjudicated bank- 
rupt. In 1910, A. on his marriage had 
executed an ante-nuptial settlement, by 
which he {inter alia) covenanted with the 
trustees of the settlement to keep up a life 
policy on his life then existing & to pay the 
premiums, etc. On ttie bkpcy, of the two 


Vol. V.— Bankraptoy. Chuns 

partners the trustees of the settlement lodged 
a proof in the bkpcy, of A. with regai?d to the 
covenant to keep up the policy, for a smn that 
was arrived at by commuting in a single pay- 
ment the annual premiums payable to keep 
up the policy & k) make it fi^y paid. The 
trustee in bkpcy. rejected the proof on the 
ground that xmder 1914 Act, s. 42 (2), their 
claim was postponed until all the other 
creditors for valuable consideration in money 
or money’s worth had been satisfied, & he 
alleged that the assets available would not 
be sufficient : — Held : the covenant fell 
within 1914 Act, s. 42 (2), & the trustee was 
right in rejecting the proof, as being a claim 
for something which was only provable after 
the other creditors for valuable consideration 
in money or money’s worth had been satisfied, 
& also having regard to 1914 Act, as. 33 (6); 
42 (2), & 63 (1), the right of the trustees to 
put in a proof must depend on aU the 
creditors of the partnership between A. & B., 
the joint creditors of the partnership, as well 
as the separate creditors of A., being first 
satisfied. — Be Cummino & West, Ex p. 
Neilson & Craig v. Trustee, [1929] I Ch. 
534 : 141 L. T. 61 ; aub nom. Be Cumming, 
Ex p. Neilson &> Craig v. Adambon 
(Trustee), 98 L. J. Ch. 83 ; [1929] B. & 
0. R. 4. 

7156. Add. Annotation : — Retd. Be Debtor, [1929] 

1 Oh. 362. 

7168. Add. Annotation : — Retd. Be Debtor, [1929] 

1 Ch. 362. 

7159. Add. Annotation : — Retd. Be Mathieson, 
[1927] 1 Ch 283. 

7161a. Covenant to settle all property to which 
settlor might become entitled — Settlement of 
reversionary interest.] — Re Dent, Ex p. 
Trustee, No. 2902a, ante. 

7164. Add. Annotation : — Apprvd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. D. 616. 

7165. Add. Annotation : — Refd. Be Cohen, Ex p. 
Trustee, [1924] 2 Ob. 515. 

7166a. .] — To constitute a fraudulent 

preference three conditions must be fulfilled ; 
(1) ^at the payment is made by a person 
unable to pay Ms debts as they become due 
from his own money ; (2 ) that it in fact 
prefers one creditor over others ; (3) that the 
dominant motive with which the payment 
was made was a desire to prefer that creditor 
to whom the payment was made. If a 
voluntary payment in fact gives a creditor 
a preference & the reason for such payment 


B. 60 (1). provides that : Any settle- 
ment of property, not being ... a 
settlement made in favour of a pur* 
ohaser • . . In good faith & for valuable 
oonslderatlon, . . eball, if the settlor 
becomes bkpt. vylthin two years after 
the date of the settlement, be abso- 
lutely void as against the olhclal 
asstoee ” ; & by sect. 60 (3) : ** * Settle- 
ment* for the purposes of this sect. 
Includes any conveyance or transfer of 
property , . , ** : — Betd : upon the 
true oonstniotion of tho above sect, 
the onus is upon the official assUrnee 
to prove that a oonveyanoe which he Is 
seeking to set aside thereunder Was not 
made in good fedtb & for valuablo 
oonslderatlon. — O hbab: Soo Tuan, Of- 
ficial AsSiukkb of tee Estate of 
V. Khoo Saw Oheow, [10313 A, O. 
07; 100 L. J. P. O. 46 5 144 Ii. T. 


PART XX. SECT. 12. SUB-SECT. 1. 

7184 l!i a. To estabUsh a 

fraudulent preference by an insolvent 
debtor where bkpcy. has supervened 
within three months of the transfer of 
tho property to the creditor, the 
following conditions must be fulfilled : 
(a) the debtor must have acted with a 
view to giving that creditor a pre- 
ference over the other creditors — i.e.. 
that the real dominant & substantial 
motive was the desire to prefer the 
particular creditor ; Sc (b) the creditor 
must have accepted the transfer with 
knowledge that the Intention of the 
debtor was a desire to prefer the 
particular creditor . — Re Burns, Ex p. 
Offioial Assignee in Bankruptcy, 
^0341 N. Z. L. R. 08 ; G. L. R. 364.— 

'7164 X. A preference & a 

fraudulent preference are vitally qu- 
ferent. Bkpcy. Act prohibits a fraudu- 
lent preference only ; & to oonstltuto 
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a fraudulent preferenoe there must be 
present two circumstances, a prof or - 
enoe In fact Sc an intention on the 
part of debtor to prefer. — Burns r. 
Royal Bank of Canaua, BtmNs v. 
Graham (1022), 69 D. L. l?. 608 ; 61 
O. L. R. 504 ; 2 C. B. R. 24L-~CAN. 

7164x1. 0 — Where the doUvep 

of goods was not a diepositiori th® 
or&iary course of business Ac f 

was to prefer defts. : — Held : it 
be set ttsldo.— JAroRSON, fio. ^ 
Jacobson, etc. (1920), App. D. 76. 

S. AF. 

7104 xii. J—Tbe intention to 

give a preferenoe Is an 

& musl be an intention entortalned by 

the debtor. There can be no Intention 
to prefer if the payment is n^de in 
the ordinary course of business.— 
Canadian Credit MEN*e i^N., Lip. 
V. Jenkins, [1028 J 8 D. L. R. 1^0 ; 63 
O. L. R. 281 ; 10 O. B. R. 77.— CAN. 
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is unexplained, then a presumption of pre- 
ference arises. The existence of an ex- 
planation ousts the presumption of pre- 
ference . — Be Drags (J.) & Sons, Palmer & 
Roberts v. Knight (1926), 134 L. T. 765. 

7171. Add. Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 616. 

7172. Add. AnnotcUion : — Held. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 616. 

7172a. .] — (1) Debtor was adjudged 

bkpt. on his own petition on July 6, 1923, & 
for a long time prior to that date had been 
hopelessly insolvent. On June 22, 1923, 
bkpt. paid applt. £146 by a customer’s cheque 
& on June 21 & 23, 1923, he transferred goods 
to applt. of the value of £378 in discharge of 
Ins indebtedness. Debtor was able to pay 
his creditors 2s. in the pound, but the transfer 


of the goods to applt. was arranged on a 
basis that the debt was worth 20s. in the 
pound & the goods were not of the class with 
which applt. was in the habit of dealing, Sc 
applt, knew that debtor was unable to pay his 
debts, Sc the transaction took place on the 
eve of bkpcy. when debtor must have known 
he had no chance of pulling round. The 
threat of applt. to place the matter in other 
hands, which amounted to consulting a solr., 
had no terrors for debtor : — Held : the pay- 
ment Sc transfer were made with a view to 
prefer applt. Sc not in consequence of any 
pressure which applt. brought to bear upon 
bkpt. 

(2) In establishing a case of fraudulent 
preference in addition to giving evidence of 
insolvency the trustee must give some evi- 
dence of a view to prefer . — Re Hoyle, Ex p. 
Trustee, [1924] B. & C. R. 22, D. 0. 


7167 i. revsd. (1915), 51 S. C. R, 
554. 

7167 xvi. .] — Where a 

mtgee. knew the mtgor. could not meet 
his current liabilities but believed he 
had more than suflaclent property 
to pay his debts, & the conveyanoes 
wei'e not made to give the mtgee. an 
unjust preference, who acted bond fide 
& without Intent to delay creditors : — 
Ueld : the mtge. was valid. — Robinson 
V. Peters (1919), 47 N. B. R. 1.— CAN. 

7167 xvii. ,1 — Knowledge 

that debtor has ceased to be able to 
meet his liabilities as they become due 
will render payments within three 
months of the bkpoy. by debtor to a 
creditor fraudulent & voidable as 
against the trustee in bkpcy. — Steven- 
son V. Taylor, Rt Canadian Cap 
Co., Ltd. (1922), 70 D. L. R. 853.— 
CAN. 

7167 xviiJ. .] — Where cer- 

tain transactions were impeached as 
being preferential : — Held : the primd 
facte presumption of thoir invalidity 
had not been rebutted by showing that 
they were made as required by Bkpoy. 
Act, s. 32, since they were made with 
kuowledc^ on the part of the creditor 
that debtor was ‘‘ insolvent,” as 
defined by sect. 2 (t), 8c therefore were 
not made in good faith. — Re Lono- 
MORE (1922), 52 O. L. R. 670 ; 3 

O. B. R. 200.— CAN. 

7167 xix. .) — ^Where throe 

partners bought out the fourth & took 
$1500 from A. for a quarter share 
in the partnoi-ship, subsequently 
A. advanced $400 on the security of a 
chattel mtge. knowing the firm was 
insolvent : — Held : the mtge. was void 
as against creditors. — Re Unity Manu- 
PACTURiNO Co., Moore’s Claim, 11923] 
1 D. L. R. 84 ; 3 C. B. R. 390.— CAN. 


7167 wc. -.j—A, bank Is In 

no different position from that of any 
other creditor In relation to the pro- 
visions of Bkpcy. Act, & where a bank 
knows Its customer to be insolvent, 
it cannot within the throe months 
limited by sect. 31 accept from him 
or appropriate any money standing to 
his credit towards liquidation of a 
liability by the customer to the bank. — 
Salter & Arnold, Ltd. v. Dominion 
Bank, [1923] 8 W. W. R. 257,— CAN. 

7167 acxi. — .] — To make a 

security given a creditor a fraudulent 
preference under Fraudulent Prefer- 
ences Act, R, S. S. 1920 (o. 204), 6. 4, 
there must be a oonourrenoe of intent 
on the part of both debtor & creditor. 
If the person taking the security be 
innocent of any fraudulent Intent, be 
cannot be affected by the fact that 
there was such an Intent, unknown to 
him, in the mind of debtor. — Wolfe 
e. Smith 8c Brue^ [19231 3 D. L. H. 
64 ; [1923] 3 W. W. R. 876.— CAN. 


7167 xxii. .J — Re Thomp- 
son, Exp. Trustees, [1923 j 4 D. L. R. 
1028.— CAN. 

7167 xxlii. .3— JRe Fox, 

Lester v. Porter, [1926] 1 D. L. R. 
198 ; 5 C. B. R. 328.— CAN. 

7167 xxiv. .] — Re Vogue 

Fur Shop, Lid., Ex p. Paquet Co., 
[1925] 1 D. L. R. 785 ; 6 C. B. R. 386. 

—CAN. 

7167 XXV. .] — Re Fulton, 

[1926] 2 D. L. R. 277 ; 58 O. L. R. 
400.— CAN. 

7167 xxvi. .] — Re Cudnby 

(Ont.), [1928] 1 D. L. R, 699 ; 8 

O. B. R. 669.— CAN. 

7167 xxvii. Oircu7fi8tancea 

putting creditor on ermuiry.] — Re Mc- 
Quillan, Ex p. Royal Bank (Ont.), 
[1928] 2 D. L. R. 331 ; 10 O. B. R. 73. 
—CAN. 

g 1. Valuable conMderation not 

given.] — Lack of consideration wUl 
usually imply a sugjrostion that a 
oonvoyanoe was made unduly to 
prefer one creditor, & where the result 
of such conveyance is that the grantor’s 
creditors will be defrauded the con- 
veyance will be set aside without 
proof, apart from the nature of the 
conveyance itself, of the fraudulent 
intent of the grantor & the grantee. — 
Doty «. Marks, [1924] 3 D. L. R. 687 ; 
55 O. L. R. 147.— CAN. 


g li. Security taken.} — A person 

who makes a bond fide advance to 
another person or company when it 
is on the eve of insolvency & takes 
security therefor does not thereby 
come within sect. 64 of Bkpoy. Act 
relating to preferred creditors, if, at 
least, he is not at the time already 
a creditor ; & even one who Is already 
a creditor may, in special clrcum- 
stanoes, make such an advance 8c 
take a valid security therefor as well 
as for his pre-existing debt. Moreover, 
If a preferred creditor within the 
meaning of the Aot did not take his 
security with the Intent of procuring 
a preference to himself over other 
creators the transaction stands. — 
Re British Columbia Bond Oorpn., 
Ltd. & Lang, [1931] 1 W. W. R. 286 ; 
[1931] 2 D. L. H. 985 ; 43 B. O. R. 481 ; 
12 C. B. R. 213.— CAN. 


7169 iii. Tranaactiona between 

relatives. ] — Where transactions are 
between near relations, tho onus Is on 
the parties to those transactions to 
show that they were not made fraudu- 
lently as against creditors, & for this 
purpose evidence in corroboration Is 
required.— Brown v. Bulmer (1922), 
66 D. L. R. 180.— CAN, 

7169 Iv. .] — In trans- 

actions between relatives haying the 
effect of defeating the oUtiins of a 
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seller’s creditors, even if the purchaser 
has full knowledge of tho seller's 
intent to defraud, such knowledge is 
not of itself sufficient to render tho 
transaction void, If it Is found to Lave 
been bond fide for full value. — W aonkr 
V. Habtowb. [1923] 1 D. L. R. 186: 
[1922] 3 W. W. R. 1060.— CAN. 

7169 V. .) — Re Ready 8c 

Casb, [1924] 2 D. L. 11. 628 ; 33 

B. O. R. 371.— CAN. 

7169 vi. .] — Creditors, knowing 

of the Insolvency of debtor, made a 
composition of tlielr debts living an 
extension of time. Within three 
months debtor was made bkpt. ; — 
Held : primd facie this agreement 
constituted a fraudulent preference 
which the creditors preferred must 
rebut. — Re Dale Sc Carroll, [1924] 4 
D, L. H. 597 ; 5 O. B. K. 139.— CAN. 

7169 vii. .] — The onus of proof 

of an intention by debtor to prefer a 
particular creditor Ueg on the official 
assignee. — Re Hardy (No. 2), [1922] 

N. Z. L. R. 613.— N.Z. 

7172 1. Whai must be proved .] — 

B., who was in possession of business 
premises under a lease not In writing 
from pltf., made an assignment to 
deft. CO. for the benefit of creditors, 8c 
on the same day executed a surrender 
of the lease : — Held : as the sur- 
render preceded the assignment, it 
was not Invalid as a fraudulent prefer- 
ence or a fraudulent parting with 
property In fraud of creditors. — B ell 
V. Chartered Trust & Executor 
C o., Oharteuied Trust & Executor 
C o. V. Bell & Bursky (1919), 46 

O. L. R. 192 ; 49 D. L. R. 113 ; 17 
O. W. N. 88.— CAN. 


7178 I, ” Transfer.**] — A mtge. under 
Sask. Land Titles Act is a ** transfer ” 
within* the meaning of Bkpoy. Act. 
8. 2 (2), notwithstanding the provision 
in the former Act that a mt^. shall 
have effect as security but shall not 
operate as a transfer of the land 
thereby charged. — Re Carson, [1922] 
1 W. W, R. 204 ; 2 C. B. R. 187 ; 
63 D. L. R. 352 ; 16 Sask. L. R. 94.— 
CAN. 


7173 il. 


— Re Mabitimb Radio 


CORPN., Ltd. (N. B.), [1927] 2 D. L. R. 
460 ; 8 O. B. R. 163.— CAN. 


sd. Assignment Preferences Act, 
R.S.O., 1927 — Superseded by Bank^ 
ruptcy Art.] — Assignments & Pre- 
ferences Aot, R.S.O., 1927, Is now 
superseded by the Bkpoy. Aot, 8c 
cannot be resorted to In respect of 
preferential transactions. — Re Trbn- 
with, [1934] 3 D. L. R. 196 ; O. R. 
826.— CAN. 


sf. Effect of Bankruptcy Act — On 
Fraudulent Preference's Act, R.8.H.C .] — 
— A debtor who had not yet been 
adjudged a bkpt. or made an authorised 
assignment returned his stock on hand 



VoL V. — Banbraptcy. Oaaes 7176a — ^7185a. 


7176a. Preference by agent of debtor.] — If 

a principal leaves the control of his business 
in the hands of an agent so that the agent 
is employed to determine which of the 
creditors of the principal shall be paid, when 
they shall be paid, & why they shall be paid, 
a payment made by such an agent with an 
intention to prefer a creditor of his principal 
is, in the event of the bkpcy. of the principal, 
a fraudulent preference by the principal 
within 1914 Act, s. 44. It makes no 
difference that the agent had not authority 
to sign the cheques he drew & presented to 
his principal, nor that the principal when 
signing them had no intention to prefer any 
creditor, but honestly believed the payments 
so made to be proper & in the ordinary course 
of business. 

A firm of builders, having contracted to 
erect houses at S., employed T. as their 
salaried agent to control & manage the 
purchase of & payment for building materials, 
& generally to supervise & advise the firm 
on financial matters in relation to the con- 
tract. The partners had no knowledge as to 
the terms upon which the materials supplied 
had in fact been purchased, nor were they 
aware of any of the circumstances relating 
to any payments they in fact made. They 
signed cheques drawn by the agent as & 
when he prepared &> presented them, but 
the agent had no right to make any payment 
except by cheques signed by his principals. 
The paHners having become bkpts. it 
appeared in the bkpcy. proceedings that less 
than three months before the date of the 
receiving order, T., intending to prefer 
S. <fe Oo., creditors of his principals, & then 
well aware of his principals’ insolvency, 
presented to F., the managing partner, two 
cheques which T. had drawn & which F. 
signed without inquiry in the honest belief 
that T. intended thereby to make proper 
payments but which were in fact intended 
& devoted by T., one to the extent of £100 
in payment of a debt due by his principal, 
under a contract other than the S. contracts 


& the other to the extent of £647 in payment 
for goods delivered by 8. <fe Oo. on credit 
terms not then expired : — Held : the partners 
as principals were bound by the acts of their 
agent T. when he, acting within the scope 
of his employment & as their agent, made 
the payments in question, & the act of the 
agent in making the payments with know- 
ledge of the principals’ insolvency Sc with 
a view of giving a preference must be treated 
as the act of the principals. — Re DRABBr.B 
Bros., [1930] 2 Oh. 211 ; 99 L. J. Oh. 346 ; 
143 L. T. 337; 74 Sol. Jo. 464; [1931] 

B. & O. K. 200, C. A. 

7177. Add, CUaiion .—-40 L. T. 404. 

7181. Add. Annotation : — Consd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 368. 

71S3a. Payment to agent of creditor — Whether 
payment to “ person In trust for creditor.*’] — 
Re Morant, Exp. Trustees, No. 7414a, post. 

7183b. “ Surety or guarantor Who is.]— 
Conley, Ex p. Tkitstee v. Barc^lays Bank, 
Ltd. ; Re (V)nley, Ex p. Trustee 
Lloy^ds Bank, Ltd., [1937] 4 ^\11 E. K. 438 ; 
.54 T. L. IL 158. 

7185a. Payment of overdraft — Preference of 

guarantor.] — The father of the bkpt. had 
guaranteed the payment of the overdraft 
of the bkpt. whet}) or on his business or 
privat^e account up to £2,000, which was the 
permitted amount of overdraft by appit. 
bank. In Mar. 1932, the bkpt. was in obvious 
financial diiTiculties & was aware of h^ 
insolvency, lie carried on business until 
Oct. 1932, but on Oct. 11 he gave notice that 
he was about to suspend payment, Sc on 
Oct. 22 a petition in bkpcy. was presented 
against him. On Nov. 23 a receiving order 
was made, Sc on Dec. 9 he was adjudicated 
bkpt. The overdraft had been over £2,000, 
but by 8ept. 12, 1932, was reduced to just 
below tliat sum. After Sept. 12 be drew 
cheques in favour of his creditors, but paid 
in cheques of greater amount, & at the date 
of the petition in bkpcy. he had reduced his 
business & i>rivate accounts’ overdi'aft to 
£1,301 16s. Id. In May, June, July & 


to deft. CO., the ci’cdiior from which 
he had bouffbt it. Pltfs., judgment 
creditors, sought to set aside the 
transfer under Fraudulent Preferences 
Act. R.S.B.O., 1924. Deft, contended 
that said Act had ceased to bo opera- 
tive since the X)a8sing of likpey. Act, 
R.S.G., 1927 : — Held : assuming for 
the purposes of the argument that the 
debtor was in insolvent oii'curastances 
when the transfer complained of was 
made & that the transfer was “ with 
a view of giving deft. co. a preference 
over other creditors, pltfs. worci, under 
the circumstances, entitled to Invoke 
the provisions of Fraudulent Prefer- 
ences Act. — G abd V, Yates, [1936] 
1 W. W. R. 212 ; 2 D. L. R. 50 ; 50 
B. C. R. 353.— CAN. 


PART XX. SECT. 12. SUB-SECT. 2. 

7174 vli. Transfer in bmik books.] 

— The transfer of a sum of money from 
the current account of a co. to the 
liability account of the co. In the hooks 
of the bank, thus reducing the liability 
of the CO. to the bank by the same 
amount, when the manager of the 
bank was aware that the co. wa« in- 
solvent Sc on the verge of being de- 
clared bkpt. ; — Held : not a set-off or 
payment by the debtor, & therefore 
not a fraudulent Dereference. — Be Sut- 
cliffe & Sons, ltd., [1938] O. R. 
120 ; IB.h. R. 662.— CAN. 

m 1, Property conned to creditor by 
reffistered conveycttice — Vnreffiatefed re* 


conveyance to debtor without notice .] — 
Held' : property must pass to the 
trustee In bkpcy . — Re McCuatg & 
Bray,[1924]3D.L. R. 44; 2 W. W. R. 
373 ; 4 a B. R. 660.— CAN. 


m ii. Property covered by Exemptions 
Acf.]— Sect. 04 of Bkpcy. Act, R. S. C., 
1927, which provides that preferential 
conveyances to creditors within three 
months prior to an authorised assign- 
ment shall be deemed fraudulent & 
void as against the trustee, does not 
apply to dealings by the debtor with 
his exempt property. — Canadian 
Credit Men’s Trust Assoon. v. 
Umbel Sc Gillespie Grain Co., Ltd., 
[1931] 3 W. W. R. 145.— CAN. 


sa. Provision in fire insurance policy 
for payment to bank. ] — A provision in a 
fire Insoranoe policy that the amount 
of the loss shall be payable to a bank 
does not operate as an assignment of 
the policy to the bank, nor can It be 
said, in the circumstances of the case, 
to constitute an illegal preference under 
Bkpcy. Act, 1927 (c. 12). — Turgeon 
V. Dominion Bank (Can.), [1930] S. 0. R. 
67 ; [19291 4 D, L. R. 1028 ; affp,, 47 
Que. K. B. 383; lOO. B. R. 2X2.— CAN. 


ftb. Effect of Bankruptcy Act — On 
Assionmonis cS? Preferences Act {OniJ.] 
— In a proceeding in bkpcy. in Ontario, 
the trustee In bkpcy. may invoke the 
aid of the ot. to eel aside as preferential 
a transaction between the bkpt. Sc 
a dnsdltor which took place more than 
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hree months before the making of the 
mthorised assignment or receiving 
>rder, upon the ground that the tranw- 
ictlon was preferential under Asaign- 
nonts & Prefei'ences Act, R. S. O., 
1927, & the trustee in bkpcy. is a 
)er8on entitled to set up the provisions 
)f that Act & attack the transaction. — 
POMMIER, [19301 4 D. L. R. 113 ; 
15 0. L. 11. 415 ; 11 C. B. R. 449.— CAN. 

sc. Promissory note. ] — Where a payee 
>f a promissory note negotiates it 
>efore maturity to a creditor in sottle- 
uent of a debt, & within throe months 
)f said transfer of the note the payee 
s adjudicated a bkpt. or makes an 
lutborlsed assignment under Bkpcy. 
?Lct, R. S. C., 1927, the transfer slioiild 
lot, upon the application of the trustee 
n bkpcy., bo set aside as a frandnJeut 
)referenoe under sect. 61 of said Act, 
vhen the maker of the notes indieates 
;hat he has good 
jquitable, to a claim or an 
layee, or Ida or its 

trustee in bkpcy.. for st 

ufiists upon his nght of 
!uch a claim or in such an 
incHscloBcd & nnascertaiiiod aniount, 
fc the ct. Is unable to detonnlne whether 
not the setting aside of the tra^fer 
Slfbe of bexieilt to the creditors whose 
lalms in whole or in part aro 
Dcurod. — Be Shannon (H. S.) & Co., 
,To., Canadian Credit Men’s Trust 
jssoon. V. Smder 8c Duncan, [1932] 
W. W. R. 1 2.— CAN. 
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Aug. 19S2, the bkpt. paid out of his account 
to trade creditors considerably larger sums 
than in Sept. The trustee in bkpcy. claimed 
that in so reducing the overdraft), after he 
knew he was insolvent, he had fraudulently 
preferred the bank & the guarantor to the 
general body of his creditors, &; claimed that 
the difference of £698 5d, was payable to 

him, the trustee, on behalf of the other 
creditors. Clauson, J., held that there had 
been a fraudulent preference of the bank A; 
that there should be repa^mient ; — Held : 
the onus was on those who claimed that there 
had been a fraudulent preference to establish 
that the debtor’s real intention was to prefer, 
A, to establish that, a dominant intent to 
prefer must be shown, A where there was 
not direct evidence A more than one explana- 
tion the intent to prefer could not be inferred. 
The account after Sept. 12, 1932, continued to 
be operated in the same way as before that 
date, payments being made out of it to trade 
creditors A sums paid in, the onlv course 
that a business man could pursue, therefore 
there was no evidence of a dominant intent 
to prefer , — Be Lyons, Hx p, Babcijlys 
Bank. Ltd. v. Trustee (1934), 152 L. T. 


291; 51 T. L. K. 24; 78 Sol. Jo. 764 ; 
[1934-5] B. A O. R. 174, C. A. 

7220a. J — A. being in dlfOoulties, A 

having been served with writs by several of 
his creditors, applied to defts., who were 
attorneys, for their advice A assistance. 
After several ineffectual attempts to make an 
arrangement, it was finally resolved, at a 
meeting of the creditors, that A/s property 
should be immediately sold ; thereupon A. 
employed an auctioneer for that purpose, 
A directed him to pay the balance of the 
proceeds, after deducting his own charges, 
to defts., which was accordingly done. 
Another meeting of the creditors took place, 
at which 6 s. in the pound was offered, which 
being refused, A. went to prison, A obtained 
his discharge under the Insolvent Act. 
Defts. claimed to retain a portion of the 
money paid to them by the auctioneer in 
discharge of their bill of costs : — Held ; this 
was not a voluntary transfer in favour of a 
particular creditor, within sect. 32 of above 
Act. — Wainwbight V, OI 4 EMENT (1838), 4 
M. A W. 386 ; 1 Horn A H. 396 ; 8 L. J. Ex. 
25 ; 3 Jur. 266 ; 160 B. R. 1478. 


PART XX. SECT. 12, SUB-SECT. 8. 

7186 Vi. .1 — In order to make 

a payment a fraudulent preference 
witidn likpoy. Act, 1908, b. 79, it is 
not necessary that the painment should 
bo made In actual contemplation of 
bkpcy. — Re Dinney (H.) & Co., 

Ltd.. (19251 N. Z. L. R. 907.— -N.Z. 

7216 vii. .] — Payments 

made & j?oods returned by a I'otailor 
to a creditor, a wholesaler, within 
throe months of the former’s bkpcy., 
the payments boinpr for iJroods delivered 
during that period or for goods de- 
livered previously the credit for which 
had expired during said period : — 
Held : not to be a preference within 
sect. 04 of Bkpcy. Act, 1927. — 

Re . OoLgnnotTN & Son, Ltd., Canadian 
(Tredit Men’8 Thurt Assoon., Ltd. 
V , Campbell, Wilson & STitATirDEK, 
Ltd., [19371 1 W. W. K. 222.— CAN. 

1 (p. 863); i. Creditor having 

made inquirieet.] — Wheit) In fuldlment 
of an agreement, a lion note was given 
by debtor by way of collateral Bceurlty 
fop advances to be made by the 
creditor, who had made the fullest 
inQuiries into tho hnauclal position of 
debtor & had failed to discover his 
Insolvency ; — Held : tho giving of the 
lien note oould not bo construed as a 
fraudulent preference. — Re Hughes 
Music Salks Go., Co-Operative 
Music Supply Go. v. Gold Medal 
F uiiNiTUBB Manufacturing Co., 
(19241 2 D. L. R. 706 ; 4 C. B. R. 565. 
—CAN. 

PART XX. SECT. 12, SUB-SECT. 4.— A. 

r (p. 866) i, .]— If tho 

ordinary result of a transaction is to 
prefer one broditor to another, oven 
though there is no intention to prefer. 
It is void against the trustee. It la not 
necessary, in such a cose to establish 
anjdihing in the nature of fraud, & 
provided the effect of the transaction 
is to diminish the property of the debtor 
available for oivislon among the 
creditors, it falls within sect. 95 of 
Commonwealth Bkpcy. Act, 1924- 
1929. — Re MazoK, Ex ». ReES. E. 
Sachs Sc Co., (1981] 8. R. (Q.) 19 ; 2 
A. B. 0. 237.— AUS. 

t (p. 865)1. Creditor wUh know- 

ledge of insol/vencv,] — Aotual intent to 
defraud creditors neoeesary, although 
creditor aware of debtor’s InBcdvenoyi — 
Hiokerson V. Pabbington (1892), 18 
A. R. 635,— CAN, 

w I. .] — The b«mo yWes of a 


transaction is negatived If the creditor 
who receives payments from debtor 
haa knowledge of debtor’s insolvency. 
But if the creditor has no such know- 
ledge Sc tho transaction Is one arising 
out of the ordinary course of business, 
the fact that debtor was Insolvent 
when he made the payments will not 
render such paymenta a fraudulent 
preference. — Re Speal, Ex jp. Lucas, 
[19241 1 D. L. R, 191.— CAIL 

0 ip. 885) i. .1 — To constitute a 

S reference under Bkpcy. Act, s. 31. 

liere must be a common or conourrent 
view. i.e. intent on the part of debtor 
Sc the creditor to create a preference. — 
Re Bell, (19221 1 W. W. R. 1016 ; 2 
C. B. R. 271 ; 67 B. L. R. 66; 32 
Man. L. R. 9.— CAN. 

0 (p. 865) il, .] — Re Goldstein, 

[1923] 1 D. L. R. 864 ; 53 O. L. R. 60. 
—CAN. 

0 (p. 865) lif. .)— The intention 

of debtor to yield to the dictates of his 
oousoienoo & to fear the consequence 
of his crime, negatives the intention 
to prefer. At any rate, the Intention 
of debtor is not enough, the creditor, 
too, must intend to obtain a pre- 
ference. — Re Carson, [1924] 4 D. L. R. 
492 : 65 O. L. R. 649 ; 4 C. B. R. 688. 
—CAN. 

o (p. 865) iv, .] — To constitute 

a fraudulent preference there must bo 
an intention on the part of debtor to 
prefer the creditor in question & an 
intention on the part of that creditor 
to be preferred. Therefore where A. 
was a creditor of B., bkpt., Sc C. 
paid A. what B. owed him, Sc O. was 
therefore substituted in the place of 
A., as creditor of B. i — Heid: as 
the money paid by O. never became 
aesots In the bands of B., the trans- 
action could not bo sot aside. — Re 
Niagara Hats, Ltd.. Trustee c. 
Bank of Montreal. [1924] 4 D. L. B. 
963.— CAN. 


c (p. 866) V. .1 — If a partner 

makes a payment to a creditor with 
Intent to prefer him. Sc thm is a like 
Intent on the part of the creditor to 
be ppoforred, this will be a fraudulent 
perference Sc may be set aside by the 
trustee . — Be RCsbdale Produof Oo.» 
Er p, Mo<3owan, ^19W] 1 D. L. R. 


821 ; 4 a B. R. 27 

(p. 866) Vi. 


.—CAN. 

Saltbb Sc 
Arnold, Ltd. v. Dominion Bane, 
[19261 3 D. i. R. 684; 11926] S. 0, B, 
m i 7 0. B. B. 639.— CAN. 
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0 (p. 865) vil. .] — A payment 

made by debtor to a creditor within 
three months of an assignment in 
bkpcy. is not deemed fraudulent, unless 
both creditor & debtor have a con- 
ouirent or mutual view or intent to 
effect a preference. — Re Demry Sc 
Demry, Trustee v. Halland, [1924] 
4 D. L. R. 1275 ; J19241 3 W. W. R. 
708 ; 34 Man. L. R. 534 ; 5 C. B. R. 
293 ; reosg.. [1924] 4 D. L. R. 309 ; 
[19241 3 W. W. R. 147 ; 5 0. B. R. 87. 
—CAN. 

c (p. 865) viil. .] — Re Steeves, 

Nova Scotia Trust Co. v. Bishop, 
[1926] 2 D. L. R. 233 ; 6 C. B. R. 
564.— CAN. 

c (p. 865) ix. .] — ^Wbere the 

trusts in bkpcy. of a partnership 
seeks to set aside a transfer, charge, 
or payment os a preference, the trustee 
must show that such transfer, charge 
or payment was made by the firm 
to a firm creditor with concurrent 
intent on tho part of both the debtors 
& tbelr creditor that, as a result of 
such transaction, the creditor should 
obtain a proforence over other creditors 
of the firm . — Re Cohen Sc Mahun, 
Canadian Credit Men's Trust 
AssocN., Ltd. v. Spivak (Alta.), [1927] 
1 D. L. R. 677 ; [1927] 1 W. W, R. 
162; 22 Alta, L.:R. 487; 8 C. B. R. 
23.— CAN. 

0 (p. 866) X. Re Boak 

(GEO. E.) & Son (N. S.), [19261 1 
b. L. R. 1179 ; 7 C. B. R. 477.— CAN. 

0 (p. 866) xi. J— Re Demkry 

(Ont.C [1926] 2 D. L. R. 120 ; 7 

a B. R. 271.— CAN, 

0 (p. 865) xU. •Jr-Be Kmm- 

BURGH (pnt.), [1927] 8 D. L. R. 748 ; 
8 O. B, R. 803.— CAN. 

0 (p. 865) xifi. — — .] — Robinson v. 
McCauley (ManJ (1913), 24 W. L. R. 
6X7 ; 4 W. W. E. 980 ; 18 D, L. R, 
437,— CAN. 

0 (p. 865) xlv. .] — ^Bank op 

Montreal v. Shean, [1981] 4 D. L. R. 
306 ; O. R, 489 ; 12 C. B. R. 479.— 

CAN. 

7224 viil. Pre- 

ference must be given voluntarily by 
debtor, Sc where a oredltor demands a 
transfer or a mtge., such a demand 
imports pressure 6c will be snifioient 
to rebut the suggestion of preferring 
that oreditor.--^pp e. wiluamb 
1922), 66,1). L. B. 877.— CAN, 

7224 lx. .1— Security 

given by an Insolvent debtor to a 




VoL V.~Biuikniptcy. Gases 7025-7270, 


7226. Add. OitaHon 12 L. T, 22. 

Add. Annotation : — Consd. Ee Stanton, [1029] 
1 Oh. 180. 

7226a* — .] — Ee Cohen, Ev: p. Trustee, 

No. 4606a, 

7228. Add. Annotations : — Reid. Ee Prior, Ex p. 
Trustee, [1922] B. & O. R. 1 ; Re Cohen, 
Ex p. Trustee, [1924] 2 Oh. 616. 

7286. Add* Annotation : — Cohsd. Re Davies, Ex p. 
MUes, [1921] 3 K. B. 628. 

7237. Add. Annotation : — Retd. Re Cohen, Ex p. 
Trustee, [1924] 2 Oh. 616. 

7237a. Payment In tact giving preterenoe.] — 

Re Drage (J.) & Sons, Fai.mer & Roberts 
V. Knight, No. 7166a, ante. 

7238. Addm Annotations : — Retd. Re Hoyle, Ex p. 
Trustee, [1924] B, & O. R. 22; Re Drage, 
Palmer & Roberts v, Knight (1926), 134 L. T. 
765. 

7239. Add. Annotation : — Retd. Re Cohen, Ex p. 
Trustee, [1924] 2 Oh. 616. 


7249. Add. Citation : — 12 L. T. 22. 

Add. Annotation : — Retd. Re Stanton, [1929] 
1 Oh. 180. 

7261a. .] — In order to constitute “pres- 

sure,** it is not necessary that legal proceed- 
ings should have been resorted to, for, if the 
pressure was such that it overweighed the 
bkpt.’s own inclination, & induced him to 
pay against his will, that would be sufficient 
pressure within the meaning of the bkpt. 
laws. — Green & Cox v. Bradfield (1844), 
1 Car. & Kir. 449 ; 174 E. R. 887. 

7267. Add. Annotation : — -Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Gh. 515. 

7267a. .] — Re Hoyle, Ex p. Trustee, No. 

7172a, ante. 

7268. Add. Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 516. 

7270. Add. Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 615. 


creditor with intent to give him a 
preference over other creditors is void : 
hut the existence of the Intent may bo 
negatived by showing that the debtor 
yielded to the importunity of the 
preferred creditor, & may also be 
negatived by proof of the existence of 
some other motive which may not have 
had its origin in the creditor, e.p. when 
property is conveyed as the result of 
fear of a criminal prosecution or where 
the transaction has its origin in the 
recognition of a moral obligation to 
restore property imprfjperly converted. 
When the idea of giving the security 
originates with the debtor, pressure 
plays no part in the transaction. — 
Goldman v. Harrison, 11928] 3 
D. L. R. 73 ; 62 O. h. R. 291.— CAN. 

p (p. 866) i, Banlcrupteu AcU 

1908. a 79 (3).]—“ Goofi faith ” in tlie 
above sub-sect, means absence of 
knowledge that a preference was in- 
tended . — Re Linnet (H.) & Co., Ltd., 
[19261 N. Z. L. R. 907.— N.Z. 

7228 X. .J — A debtor who was 

unable to pay a certain creditor 
obtained from her a further loan 
secured by a mtge. Shortly after 
debtor mode an authorised assignment. 
The original debt was not included In 
the mtge., & at the time the creditor 
was not aware of any available act of 
bkpoy. on the part of debtor : — Held : 
there was no intention to prefer, & 
the creditor might reasonably conclude 
that the loan would enable debtor to 
carry on his business, 6c the mtge. was 
declared valid. — Re Goldstein, [1923] 
1 D. L. R. 864 ; 63 O. L. R. 60.— CAN. 

7228 xi« .] — Thei'o is no fraudu- 
lent preference unless bkpt. 'a real, 
dominant. Sc substantial motive was a 
desire to prefer the particular creditor 
over his other creditors. If his real 
reason was something else, some benefit, 
to be obtained for himself, the trans- 
action cannot ho attacked as a fraudu- 
lent preference. — Official Assionee 
e.WAiBARAPA Farmers* Co-operative 
SOCIETY, Ltd., [1926] N. Z. L. R. 1.— 
K.Z. 


7285 U. .1— Whore an 

assignment of a book debt had been 
made within three months preceding 
the Authorised aasijmmeDt : — Held : 
the burden of establishing that it was 
not a preference was oast upon the 
assignee-creditor. Sc evldenoe of pres- 
sure would be of no avail to support the 
transaction. — Re Webb (1921), 64 

D. L. R. 633 ; 61 O. L. R. 6 ; 2 
0. B. R. 16.— CAN. 

7285 lil. .} — Me Proobks- 

sivE Farmers Oo., Ex p. Brown 
Brothebb Sc Burnstad, hTp., [1928] 
t W. W. E. 838 ; 8 0. B. E. 702.— 
CAN, 


a (p. 868) I. .J — Where a 

debtor agreed with a creditor that he 
should have some special advantage if 
debtor became bkpt., & the result was 
to avoid a distiibutlon imder Bkpoy. 
Act of bkpt. *8 property: — Held: the 
agreement was void. — iie Wetmork, Ex 
p. Baird & IbsTEKfl, [1924] 4 D. L. R. 
66.— CAN. 

d (p. 868) i. J— - 

Although a previous agreement to 
give security may servo to rebut the 
intention to prefer In giving security 
by one in insolvent circumstances, if 
the transaction is attacked after sixty 
days, yet under Assignments Act, ' 
ss. 39 & 41, if the giving of security is 
attacked within sixty days the trans- 
action is utterly void & nothing will 
rebut such a result. — Hodok v. 
McLean & Union Bank of Canada, 
[1919] 2 W. W. R. 855 ; 12 Sask. L. R. 
298.— CAN. 

d (p. 868) n. .}— Pltf. 

00 ., a creditor of a trading firm, 
obtained from their dehtoi-s a chattel 
mtgo. & an assignment of book-debts. 
The Arm afterwards made an assign- 
ment to deft, for the benefit of 
creditors. Pltf. co. sought to estab- 
lish its priority over tJhc assigrnment 
to deft. : — Held : as deft. *8 assign- 
ment was not made within sixty days 
after the transaction with pltf. oo.. 
Sc the transaction was not attacked 
within sixty days, there was no 
statutory presumption of invalidity 
under Assignments & Preferences Act, 
R, S. O. 1914 (o. 134), 0. 6. — Craio 
(W. G.) & Co., Ltd. v, Gillespie 
(1920), 47 O, L. R. 629 ; 64 D. L. R. 
514.— CAN. 

d (p. 868) m. .)— A 

conveyance attacked as a preference 
within sixty days of its execution is 
void, regardless of the intent in giving 
It Sc of the pressure exerted to obtain 
it, If at the time of its execution debtor 
was in insolvent circumstances or 
unable to pay his debts in full Sc the 
convey iiioe had the effect of giving a 
preference, as defined by AssJgfutnents 
Act. R. S. M., 1913 (o. 12), 8. 42, over 
the execution creditor attacking It. — 
Trotter f>. Pedlar, [1921] 1 W. W. R. 
233 ; 60 D. L. R. 717.--CAN. 

o (p. 869) 1. .1— 

The statutory presumption of intent 
to prefer cannot be rebutted by proof 
that the debtor had no desire to prefer, 
but simply yielded to the pressure 
applied by the creditor.-— Pellatt & 
Ltd. V. McLean, [1929] 3 
dTiTIR. 82 ; 63 0. L. E. 662.— CAN. 

p (p. 869) i. Transaction within 

three months o/ ineolvency.l — Briscoe 
V. Standard Bank (1923), 63 O. L. R. 
623 ; 8 O, B. R, 863.— CAN. 
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P (p. 8(i«) li. .]— If s 

creditor knows debtor is insolvent 
before he enters into a transaction 
witli him & the effect is to give to that 
creditor a preference, it makes no 
difference what was the motive, view, 
or Interest of debtor if bkpey. inter- 
venes within three months, as the credi- 
tor could not poKsibly rebut the pre- 
sumption of undue preference, & the 
transaction will bo deemed fraudulent 
& set aside. — Re Lavink, [1924] 3 
D. L. R. 318 : 4 0. B. R. 664.— CAN. 

p (p. 869) iii. : a 

creditor to whom bkpt. had made 
certain payments within three months 
prior to the assignment had not met 
the presumption that such payments 
were preferential, &: such payments 
were fraudulent & void. — Re Black Sc 
White Hat Shop, Ltd., Newton v. 
Finrsilver, 11925] 4 D. L. R, 246 ; 
[1925] 2 W. W. R. 782.— CAN. 


PART XX. SECT. 12, SUB-SECT. 4.— B. 

sk. Preesure — Afiwrf be actual .] — 
** Pressure,** in Bkpey. Act, a. 31 (2), 
means actual pressure in its original 
sense, the pressure which is brought to 
bear by a creditor upon his debtor. Sc 
not some secret motive under the 
impulse of which debtor acts, but 
which Is not actual pressure. — Re 
Bell, [1922] 1 W. W. R. 1015 ; 2 
C. B. R. 271 ; 67 D. L. R. 66 ; 32 
Mon. L. R. 9.— CAN. 


si. .] — The absence of 

fraudulent Intention in the circum- 
stances in which the fimd is taken does 
not oonstitute ** pressure ** within 
Bkpoy. Act, 8. 31 (2 ). — Re Carson, 
[1924] 4 D. L. R. 492 ; 65 O. L. R. 
649 ; 4 O. B. R. G83.-^AN. 

7258 vi. .] — Grant v. Van 

Norman (1882), 7 A. R. 626.— CAN. 

7258 vij. .] — ^Mansookhlal 

Dolatohand Sc Co. v. Nagabdass 
Moolohand (1928), I. L. R. 6 Ran. 536. 


7271 vlli. .] — Evidence dls' 

closing a dominant motive sncii as fear 
of prosecution or disgrace, impelUng 
debtor to give the security, is admiriS’ible 
to rebut the primd facie piesumptioii 
raised by Bkpey. Act, s. 31 jy. Rf 
Bell (1.22), 67 I). L. K. 32 

Man, L. R. 9 ; [1922] 1 W. W. R. 101.5. 
—CAN. 

7307 iii - J—BROrKLESBY 

V. Freedman -Ellis, 1 1>. L. K- 

187 • O. U. 56; revsd. on facts, [1932] 

2 D.’l U. 818 ; O. R. 439.-OAN. 

73101. revsd. (1915), 51 S. C. R. 654, 


PART XX. SECT. 12, SUB-SECT. 4.— 0. 

m 1. .1 — Moneys ImMoperly 

drawn by on exor. from the fuuuB of 



Cases 7818— 7898a. English and Empieb Digest Supplement, 


7318. Add, Annotations : — Oonsd. Re Oohen, Ex p. 
Trustee, [1924] 2 Cb. 616 ; Re M. I. G. Trust, 
Ltd., [1933] Ch, 542. Refd. Re Hoyle, 
Ex p. Trustee, [1924] B. O. H.. 22 ; Re 
Drage, Palmer & Roberts v, Knight (1926), 
134 Li. T. 765 ; Peat v, Gresham Trust, Ltd., 
[1934] A. O. 262 ; Re Lyons, Ex p, Barclays 
Bank, Ltd. v. Trustee (1934), 152 L. T. 201. 

7323. Add, Citation : — svb nom, Morgan v, Babier, 

2 Jur. 1068. 

7334. Add, Annotation : — Consd. Re Davies, Ex p. 
Miles, [1921] 3 K. B. 628. 

7337. Add, Annotation : — Refd. Be Stanton, [1929] 
134 L. T. 765. 

7339a. Agreement to assign interests — In con- 
sideration of advance — No memorandum of 
agreement within Statute of Frauds.] — By a 

parol agreement between a lender & D., the 
former agreed to lend & did lend D. £2,000 
in consideration of the latter’s promise to 
assign certain interests. About a year 
later, in pursuance of this agreement, D. 
assigned these interests to the lender, & 
became bkpt. immediately afterwards. At 
the time of the assignment no memorandum 
of the above agreement within Stat. Frauds, 
s. 4, was in existence, but it was recited in 
the assignment : — Held : the assignment, 
notwithstanding the failure of bkpt. to set 
up the statute in answer to the claim by 
the lender for the performance of the agree- 
ment, did not constitute a fraudulent prefer- 
ence or a fraudulent conveyance under 1914 
Act, & was valid as against the trustee in 
bkpcy. — Re Davies, Ex p,' Miles, [1921] 

3 K. B. 628 ; sub nom. Re Davies, Ex p. 
Trustee, 91 L. J. K. B. 81 ; [1921] B. & 
C. R. 92. 


7340. Add, Annotation : — ^Apld. Re Davies, Ex p. 
Miles, [1921] 3 K. B. 628. 

7359. Add, Annotation : — Consd. Re Stanley (1924), 
69 Sol. Jo. 36. 

7360. Add, Annotation : — Oonsd. Re Stanley (1924), 
69 Sol. Jo. 36. 

7361a. .] — A private co., of which a father 

son were the only directors shareholders, 
was ordered to be wound up, & within the 
preceding three months the son paid a sum 
of £1,503 odd into the co.’s bank to reduce 
. an overdraft of the co. to secure which his 
father had given a guarantee. The liquidator 
claimed repayment of the sum as being a 
fraudulent preference within Cos. (Consolida- 
tion) Act, 1908 (c. 69), s. 210, & a preliminary 
objection being raised that in any event no 
order for repayment could be made : — Held : 
(1 ) the real object of the insertion of the words 
** or any surety or guarantor for the debt 
due to such creditor,” in Bkpcy. Act, 1914 
(c. 69), s. 44 (1), was to enable the trustee to 
recover the payment from the person actually 
preferred ; (2) the motive of the son in 

making the payment being to keep the 
business going, there was no fraudulent 
preference, & the summons must be dis- 
missed. — Be Stanley (G.) & Co., [1925] Ch. 
148 ; 94 L. J. Ch. 187 ; 133 L. T. 37 ; 69 
Sol. Jo. 36 ; [1925] B. C. R. 1. 

Annotation: — Consd. Rc Lyom Ex p, Barclays Bank, Ltd. v. 

Trustee (1934). 162 L. T. 201. 

7365. Add. Annotation : — Consd. Re Fenton, Ex p, 
Fenton Textile As8ocn.(1930), 99 L. J. Oh. 358. 

7393. Add. Annotation : — Refd. Re Lyons, Ex p, 
Barclays Bank, Ltd. v. Trustee (1934), 152 
L. T. 201. 

7393a. Payment of proceeds of sale of shares — 


testator’s estate & applied to exor.’s 
own uses wore restored by him within 
throe months before he was declared 
a bkpt . : — Held : the restoration was 
not a pi'eferentlal payment within 
Bkpcy. Act, 8. 31, The estate woe 
not a " creditor ” of the eacor. within 
the sect., thonsrh in some sense a 
creditor. — Tie Carson, [1924J 4 D, L. R. 
492 ; 55 O, L. R. 649 ; 4 C. B. R. 683. 
—CAN. 

PART XX. SECT. 12, SUB-SECT. 4.— E. 

r (p. 889) i. Security to cover advance 
cC* past debt .} — A security g-iven for such 
a purpose : — Held : to be givon for 
valuable consideration & bond fide, & 
under pressui'©, & an action on behalf 
of other creditors attacking the 
security was dismissed with costs. — 
Banquk d’Hochelaqa v. Jeannotte, 
[1923] 1 W. W. R. 28 ; 16 Sask, L. R. 
623.— CAN. 

7347 V. .1 — An incorporated co.. 

being in fact insolvent, made in favour 
of its president, a creditor, as guarantor, 
a mtge. on its plant to secure him for 
moneys paid to the co., & by the co. to 
its bankeie, in reduction of the co.’s 
llabiilty within two months of the co. 
being adjudged bkpt, : — Held : the 
transaction was free from any taint of 
fraud : the co. entered Into it for the 
sole object & in the bond fide oxpeota- 
tton St belief that it would thereby be 
enabled to carry on its business sucoeee* 
fully. & not with the view of pre- 
fening either the president or the bonk 
to the 00 . 'a other creditors. — Burns v. 
Ho VAX Bane of Canada, Burns v. 
Qraham (1922), 69 T>, L. R. 608 I 61 
O. L. R. 564 ; 2 C. B. R. 241.— CAN. 

7347 vi, .1 — A debtor gave a 

creditor a mtge. 8c the elfect of that 
was to give the mtgoo. a preference : — 
Held ; when the mtge. was created, as 


debtor had not been sued by his 
creditors & his sole reason for giving 
the mtge. was that he might continue 
his buHlness & pay on his other 
oi^editors, this was not a fraudulent 

S reference. — Re Barter, [1923] 1 

►. L. R. 919 ; 3 C. B. R. 631.— CAN. 

7347 vil. .] — A preference to be 

fraudulent must be given with the 
intention of creating rights additional 
to those possessed by other creditors, 
& where a pi-efercnoe is given not to 
give one creditor an unfair advantage 
over other creditors, but to enable 
debtor to extinguish a past debt 6c to 
carry on his business 8c the preferred 
creditor has no knowledge of any 
available act of bkpoy. on the part 
of debtor, such a preference is not 
fraudulent within Bkpoy, Act. — Re 
Buohannan, [19231 1 D. L. R, 391 ; 3 
C. B. R. 427.— CAN. 

7847 viii. .J — Canadian Bank 

OF Commerce r. Treaoy, 11924] 2 
V5^. W. U. 193 ; 2 D. L. R. 769.— CAN. 

PART XX. SECT. 12, SUB-SECT. 4.— F. 

7359 ii, .] — The trustee In 

bkpcy. of H. under an authorised 
assignment sought to recover pay- 
ments made by H., when in a hopeless 
state of insolvency, for the purpose, 
as his creditors, defts., knew, of pre- 
ferring them so that his^arantors 
might be as far as possible relieved. 
The payments were made within a 
few days of H.’s voluntary assignment, 
8c some wore made after the assign- 
ment : — Held i defts. had not at the 
times of payment notice of any ** avail- 
able act of bkpcy.** committed by H. ; 
the transactions were all before Bkpcy, 
Act, 1921 (c. 17), 8. 3, but the pay- 
ments were not made ** in good faith.** 
— Briscoe v , Moirons Bank (1922), 
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69 D. L. R. 675 ; 61 0. L. R. 644.— 
CAN. 

PART XX. SECT. 12, SUB-SECT. 4.— G. 

7381 iv. .] — He Assaf & 

Dabous (Ont.), [1927] 1 I). L. R. 24; 
7 O. B. R. 689.— CAN. 

7388 ii. Conveyance of property 

for past consideration — Creditor with 
knowledge of existence of other creditors. ] 
—He Ba\ud, [1925] 4 1>. L. R, 1046 ; 

11925J 1 D. L. R. 164 ; 5 C B. R. 
323 —CAN. 

sm. Sale by creditor — Collusive sale 
— Payment of proceeds of sale to 
creditor.] — Held : the transaction must 
be set aside for it was not leally only a 
“ payment of money to a creditor,” 
saved out of the general provlHions of 
Assignments 8c Preferences Act ; 
R. 8. O. 1914 (c. 134), by sect. 6. The 
transaction was substantially an ap- 
propriation of goods in part payment 
of a preferred creditor’s claim, 8c the 

roceeds of the sale could bo reached 
y the assignee under sect. 13. — 
Macfib V. Cater (1921), 64 D. L. R. 
611 ; 60 0. L. R. 452.— CAN. 

sn. Cheque obtained from debtor — 

Three days before bankruptcy — Accepted 
by bank on day of bankruptcy. J — Held : 
a cheque does not operate as an assign- 
ment of the funds of drawer in the 
hands of the person on whom it Is 
drawn ; Sc unless payment v'as made 
by the drawee before the assignment 
It was not a payment protected by 
Assignments 8c references Act, s. 6 <1) ; 
but if paid before tbe assignment it 
was a payment in cash at the date 
When the cheque was paid by the 
honk. — R owxatt e. Garment (J. & G.) 
Manufaoturino Co. (1921), 64 

D. L. R. 88 i 49 O. L. R. 166.— CAN. 



Vd. V.— Baokmptcy. Cases 788to— 7414a. 


Payment before transfer.] — Certain etook- 
brokers within a fortnight of a’ receiving 
order being made against them sold shares for 
a client & paid the proceeds to Viim before the 
transfer was executed. The sale was efiEected 
by what is called a put through ** by which 
a jobber lends his name as purchaser, but 
no money is paid : — Held : the payment was 
made without pressure & was a fraudulent 
preference. — Ee Fellowes, 0*Bribn, Gor- 
don & Tootal (carrying on business as 
Eixis & Co.) (1924), 68 Sol. Jo. 478. 

7396. Add, Annotations : — Consd. Be M. I.. G. 
Trust, Ltd., [1933] Oh. 642. Refd. Be Cohen, 
Ex p. Trustee, [1924] 2 Ch. 616. 

7404. Add, Annotation : — Consd. Be Cohen, Ex n. 
Trustee, [1924] 2 Oh. 616. 

7411, Add, Annotation : — ^N.P. Be Seymour, Trustee 
V, Barclays Bank, Ltd., [1937] 3 All E. R. 499. 

7411a. .]— Early in 1936 S. had a banking 

account at each of two branches of resp. 
bank. The account at one of the branches 
had been dormant since Oct. 1935, & stood 
in debit as an overdraft secured by a 
guarantee. On Mar. 17, 1936, a petition in 
bkpcy. was presented against S. on an act 
of bkpcy. committed that same day. At all 
material times the bank was admittedly 
entii'ely ignorant of the fact that any petition 
was pending or that any act of bkpcy. had 
been committed. From towards the end of 


1935 the manager of the branch at which S. 
had an overdraft had been pressing 8. 
the ^arantor to pay oft* the overdraft. 
Pending the petition, S, sought to obtain an 
overdraft at the other branch, but the man- 
ager was not prepared to grant an overdraft, 
unless the overdraft at the first branch was 
first cleared off. On May 5, 1936, before 
the adjourned hearing of the petition, S. 
obtained an advance from a moneylender 
with which he paid off the overdraft at the 
first branch, & the guarantee was returned to 
the guarantor. S. then obtained an over- 
draft at the second branch. A receiving 
order was made against S. on July 27, 1936. 
The trustee in bkpcy., asserting that his title 
related back to Mar. 17, 1936, claimed that 
the money paid in discharge of the first over- 
draft was the trustee’s money, & he claimed 
its return i—Held : in the circumstances 
the bank was protected by sect. 46 of 1914 
Act, & the trustee was not entitled to recover 
the sum paid to the bank in discharge of the 
first overdraft. — Be Seymour, Ex p. Trustee, 
[1937] Ch. 66S, sub. nom. Re SEYMOUR, 
Trustee v, Barclays Bank, Ltd., [1937] 3 
All E. R. 499 ; 106 I.. J. Ch. 367 ; 157 L. T. 
472 ; 63 T. L. R. 940 ; 81 Sol. Jo. 629 ; 
[1936-7] B. & C. R. 178. 

7414a. Payment to agent of creditor — Agent 

paying over sum to principal in course of 


7396 iii. Mortgagee party to 

fraud ,] — Debtor granted a mtgo. to 
certain of his creditors. No money 
ohantced hands So at the time it was 
known to debtor Sc to the creditors, the 
mtgees., that debtor was insolvent. 
The mtge. waa part of a scheme to 
give an undue preference ; — Held : 
void imder Assignments for Benefit 
of Creditors Act, 1898 (P. E. 1) (o, 4), 
Sc might bo set aside as against the 
trustee in bkpcy. — Campbell v. Gal- 
lant, Crockett Sc Royal Bank of 
Canada, He Mtllioan Estate (1922), 
70 D. L. R. 320.— CAN. 

a (p. 901) i. Assignment for creditor A,] 
— Cr^itors who take under a com- 
position affecting substantially the 
whole of debtor’s property are entitled 
to the protection of Bkpcy. Act, s. 82, 
08 against the official assignee, upon 
debtor shortly afterwards being ad- 
judicated bkpl., provided the payment 
was before adjudication Sc that the 
creditors had not at the time of such 
T)ayment notice of any available act of 
bkpcy committed before that time & 
acted in good faith . — He Cochrane, 
[1925] N. Z. li. R. 15.— N.Z. 

so. Dissolution of partnership — 
Act injurious to partnership creditors — 
Preference given to separate creditors ,] — 
Re ASSAP & Dabous (Ont.), [19273 
1 D. L. R. 24 ; 7 0. B. R. 689,— CAN, 


PART XX. SECT. 12, SUB-SECT. 6. 

7407 i. How time calculated — Assign- 
ment executed hut not filed — Subsequent 
re-execution dt filing .] — An authorised 
assignment dated, executed, & delivered, 
on Aug. 11, was re-executed on Sept. 11, 
Sc then filed ; — Held : the assignment 
was not revocable at the will of 
assignor ; as soon as the trustee 
accepted the assignment it took effect 
as of the day of its original execution. 
— He Lonomore (1022), 62 O. L. R. 
570 8 0. B. R. 200.— CAN. 

f 1, Law of Ontario,}— A chattel 

mtge. Impeached as a fraudulent pre- 
ference under r. 120 by the trusts 
made more than three months 
wfore the assignment to the trustee : — 
Held : although the chattel mt^. did 
not come within Bkpcy. Act, s. 31, 
the trustee could attack it as fraudulent 
under the laws of Ontario ouite apart 


from the Act . — Re Davison, [19231 4 
D. L. R. 1049: 52 O. L. R. 244.— CAN. 

PART XX. SECT. 12, SUB-SECT. 6. 

m (p. 903). For “ In what 

court proceedings may he taken " read 
** In what court proceedings may he 
taken.*' 

m (p, 903) i. .] — The fact that 

a fraudulent transfer was made in a 
province other than that in which the 
authorised fiwjslgument was made, does 
not deprive the ct. of the latter province 
with original Jurisdiction with respect 
to the authorised assignment of juris- 
diction to set aside the fraudulent 
transfer . — Re Oohen & Mahun, 
Canadian (Credit Men’s I'rust 
AssooN., Ltd. v. Spivak (Alta.), [19261 
3 D. L. R. 942 ; [19261 3 W. W. R. 
34; rw«(2., [1927] 1D.L.R. 677; [19271 
1 W. W. R. 162 ; 22 Alta. L. R. 487 ; 8 
C. B. R. 23.— CAN. 

7412 ii. Prior assignment of 

same property to same parties ,] — The 
fact of a prior assignment does not 
affect the right to set aside a later 
assignment of the same property to the 
same parties. Sc the setting aside of the 
later assignment does not affect rights 
under the prior cbsslgnment. — Hodde 
V, McLean & Union Bank of Canada, 
[19191 3 W. W, R. 1108 ; 50 D. L. R. 
123 ; 13 Sask. L. R. 86.— CAN. 

7412 lii. Denial hy transferee 

that property belongs to bankrupt. ] — The 
words ‘^property belonring to debtor ” 
in Bkpcy. Act, s. 56 (8), have practi- 
cally the same meaning as “ property 
of debtor ** used in sect. 25, Sc include 

S roperty of debtor which has been 
ealt with by himself by transfer to 
a creditor, Sc the fact that an alleged 
fraudulent transferee from bkpt. does 
not euimit that the property In question 
belongs to bkpt. does not prevent an 
application being brought under the 
above sect. & Bkpcy. Rule 120, for 
the delivery of the proxwrty to the 
trustee.— Houlding, [10211 2 

W. W R. 521 ; 14 Sask. L. R. 277 ; 59 
D. L. R 238.— CAN. 

7412 iv. Discharge of bankrupt's 

liahility by transaction .] — -A trustee in 
bkpcy. has uo right to set aside a 
transfer made by l)kpt. to a creditor 
whereby bkpt. ’a liability to the creditor 
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is discharged, eveo though tho transfer 
amounts to a fraudulent preference. — 
Re Regal Pdonooraph Co., Ex p. 
Trustee, [19241 I D. L. R. 947 ; 4 
0. B. R. 418.— CAN. 

7412 V. As against the Crown.} 

— The provisions of Bkpcy. Act, 1908, 
relating to fraudulent preference do 
not bind the Crown. — Official 
Assionee V. R., [1922] N. Z. L. R. 265. 
—N.Z. 

7413 viil, Person claiming pro- 

perty in question as owner df not as 
creditor not proper party.] — Re Stobn- 
BERO, Ex p. Triefus & Stbipp, Ltd., 
[19251 2 D. L. R. 203 ; 6 C. B. R. 237 ; 
vartringy [1924] 2 D. L. R. 492 ; 4 

C. B. R. 528.— CAN. 


7414 iv, .1 — In Assign- 
ments Act, R. S. S. 1909 (o. 142), s. 39, 
“ sixty days thereafter ** means sixty 
days after the date of the conveyance 
Sc not after the date of some prior 
agreement upon which such convey- 
ance may have been made. Sc “ such 
transaction ” means the conveyance 
& not such prior agreement. — Hodge 
c. McLean Sc Union Bank of Canada, 


[1919] 3 W. W. R. 1108 : 60 D. L. R. 
123 ; 13 Sask. L. R. 85.— CAN. 


w (p. 904) i. After settlement by 

trustee of preferred creditor's claim .] — 
Re Taylor (Ont.), [1926] 2 D. L. R. 
877 ; 7 C. B. R. 6.50.— CAN. 


gp, jV’ofe given by purchaser 

of debtor's stock-in-trade indorsed to 
credUor—Note in hands of bond fide 
holder for value.] — Held : the creditor 
could not be compelled to share 
ratably with the other creditors.— 
Robertson v. Holland (1888), 15 
O. R. 632.— CAN. 


■q. Position of trustee — Cannot 
pprohate dt reprobate ~ 1 ronnssory 


gt Estoppel by conduct.] — S, 

iad*e a MU of sale of certain chattels 
) deft, in ordor to protect the chattels 
rainst hie creditors. Shortly after- 
arda S. made an assigmment under 
kpey. Act to pltf., who later sold 
public auction the assets of 8. not 
eluded in the bill of sale. On the 
me occasion the auctioneer sold, on 
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business.] — payment by a debtor to an 
agent who receives the money in the ordinary 
course of his employment for the use of a 
creditor is not a payment in favour of a 
“ person in trust for a^ creditor,** within 
1914 Act, 8. 44. The effect of that sect, is 
not to render the personal liability of an agent 
to repay a debt, payment of which he has 
received on beh^i of his principal, greater 
than his liability in a case where money has 
been paid to him for the use of his principal 
in circumstances which entitle the person 
pajdng it to recover it back, even though it 
should turn out that, in fact, the payment 
constituted a fraudulent preference within 
the sect. 

M. being indebted to G. & also to a co. for 
the price of goods supplied, on Jan. 14, 1921, 
paid to 0. & B., agents of G. & the co. &, 
to the knowledge of debtor, authorised to 
receive the payment, the sum of £1,600 in 
settlement of the amounts respectively owing 
to G. the co. The agents in the ordinary 
course of their employment received that 
sum for the use of their principals & paid 
over part thereof to G. & the balance to the 
CO., such payment being made in good faith, 
in the belief that the payment was a good & 
valid payment, in ignorance of the impending 
bkpcy. of debtor & long before any claim by 
the trustees in the bkpcy. On Feb, 11, 1921, 
debtor committed an act of bkpcy. by assign- 
ing his property in favour of his creditors, 
& on Mar. 12, 1921, a receiving order was 
made against liim on which he was adjudi- 
cated bkpt. Upon a motion by the trustees 
of bkpt. for an order on 0. & B. as agents, 
neither of their principals having been made 
reaps,, to repay the £1,600 on the ground that 
the payment was void against the trustees 
as a fraudulent preference : — Reid : (1) 0. & 
B. received the money merely as agents of & 
for the use of the creditors in the ordinary 
course of their employment, & not as “ persons 
in trust for any creditor ” within 1914 Act, 
8. 44 ; (2) the circumstances under which the 
money was received & paid over precluded 
appcts. from recovering the money, even 
though it were proved that the payment, in 
fact, constituted a fraudulent preference, as 
to which the ct. did not consider it to 
be necessary to decide. Seml)le : (3) the 

personal liability of a person to whom pay- 
ment has been made “ in trust for any 
creditor ’* under 1914 Act, s. 44, must 
depend upon the facts of each case ; in 
particular, whether the trustee had acted in 


good faith & whether he still held the money 
or had paid it over to the creditor before 
having received notice that the payment 
constituted a fraudulent preference. — Be 
Morant, Ex p. Trustees, [1924] 1 Oh, 79 ; 
93 L. J. Oh. 104 ; 130 L. T. 898 ; [1923] 
B. & 0. R. 145. 

7416. Add. Annotation: — Refd. Re Yagerphone, 
Ltd., [1936] Oh. 392. 

7420. Add. Citation : — 10 B. & S. 371. 

7428. Add. Annotations : — Consd. Re A Bankruptcy 
• Notice, [1924] 2 Oh. 76. Refd. Huddersfield 
Pine Worsteds v. Todd (1926), 42 T. L. R. 62 ; 
Re )Simms, Ex p. Trustee, [1934] Oh. 1. 

7430. Add. Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7438. Add. Annotation : — Refd. Re WigzeU, Ex p. 
Hart, [1921] 2 K. B. 835. 

7438a. .] — A father, having a power of 

appointment over a fund in favour of his 
clxudren, agreed with his son to pay his debts, 
& then to appoint to him a portion of the 
fund equal to the amount of his debts, which 
he was then to hand over to the father. The 
father paid the debts, & made the appoint- 
ment, when the son became bkpt. : — Held : 
the trustee had no right to the fund appointed. 
— Re Angerstein, Ex p. Angerstein (1874), 
9 Ch. App. 479 ; 43 L. J. Bey. 131 ; 30 
L. T. 446 ; 22 W. R. 581, L. JJ. 

7440. Add. Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7442. Add. Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7443. Add, Annotatum : — Consd. Re Seymour, 
Trustee x\ Barclays Bank, TAd., [1937] 3 
All E. B. 499. 

7446. Add, Annotation : — Refd. Re Simms, [1930] 
2 Ch. 22. 

7447. Add. Annotation : — Refd. Re Simms, [1930] 
2 Ch. 22. 

7449. Add. Annotation : — Refd. Re Seymour, 
lYustee v. Barclays Bank, Ltd., [1937] 3 
All E. B. 499. 

7483a. 1914 Act, s. 46.1 — Re Wbthbrbd, 

Ex p. Sai-aman, No. 6858b, ante. 

7490. Add. Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7503a. 1914 Act, s. 46 — Transfer to private 

company formed by debtor & his solicitor.} — 

Re Simms, No. 690a, ante. 


instructions of S., the chattels included 
in the bill of sale & paid the proceeds 
to S. who left Canada without paying 
them to deft. : — Held : pltf., having 
refrained from attacking the bill of 
sale earlier & having allowed the sale 
to proceed & the moneys to be paid 
to S., it was too late to hold deft, 
liable. — Re Stevens, Imperial Cana- 
dian Trust Co„ Ltd. v. North 
American Lumber & Supply Co., 
Lto., 11934) 2 W. W. n. 245 ; 4 C. B. R. 
032 : [1924J 2 D. L. B, 104.~-CAN. 

8W. Avoidance of transfer fraudu- 
lent under general laws.] — The rig)it of 
a trustee in bkpcy. to take proceedings 
to avoid a transfer made by bkpt. 
which is In fraud of his creditors under 
general laws Is Impliedly authorised by 
Bkpcy. Act & the rules thereunder. — 
Re Cohen & Mahmn, Canadian 
Credit Men’s Trust ARsoon., Ltd. 
V. Spivak (Alta.), 11926) 3 B. L. R. 


942; [1926] 3 W. W. H. 34; revsd. 
119271 1 1>. L. R. 577 ; [1927] 1 
W. W. R. 162; 22 Alta. L. R. 487 ; 8 
C. B. R. 23.— CAN. 

1 (p. 906) i. Bank' 

ruptcy Act. 8. 35 — Banicruptcy Rules, 
r. 120.]— Ti£. Cohen & Mahlin, Cana- 
dian (Credit Men’s Trust Assocn., 
Ltd. V. Spivan (Alta.). P 926] 3 D. L. R. 
942; [10261 3 W. W. R. 341; revad.. 
[19271 1 D. L. R. 577; [1927] 1 
W. W. R. 162: 22 Alta. L. R. 487 ; 8 
C. B. R. 23.~-CAN. 

PART XX. SECT. 18. SUB-SECT. 1. 

7480 V. .1 — ^Merohants Bank 

OF Canada r>. Ken MoCi.art & Co., 
[19211 1 W. W. R. 940 ; 14 Saak. L. R. 
187.— C>\N. 

sz. Payment of wayes,] — Pltf., trustee 
in bkpcy. of the property of a oo.,sued 
defts. who were the directors & ojffloers 
of the GO., & the only shareholders 
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except their wives, to recover sums of 
money withdrawn by defts. from the 
funds of the co. Defts. had earned a 
large part of the sums withdrawn as 
employees of the co. : — Held : pltf. co. 
as trustee had no locus standi to main- 
tain the action ; Its right was no 
greater than the right of the co. which 
it represented ; the bkpt. co. could not 
recover payments actually made by It 
for wages, nor could its trustee.— 
Canadian Credit Men’s Trust 
Assoon. V. Reaume, [19311 4 D. L. R. 
450 ; 0. R. 398 ; 12 O. B. R. 429.— 
CAN. 

PART XX. SECT. IS, SUB-SECT. 2,— 
A. (a). 

sa. Failure to make proper inouiries.] 
— By Bkpcy. Act a creditor who takes 
a mtge, & fails to make the proper in- 
quiries will bo held to have knowledge 
of the insolvency of the mtgor, at the 
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7520. Add, Annotation : — Consd. Herbert’s Trus- 
tee V, Higgins, [1926] Oh. 794, 

7521. Add, Annotation : — Hetd* Re Harris, Ex p, 
SheU-Mex & Official Receiver (1930), 99 
L. J. Ch. 448. 

7548. AdA, Annotation : — Consd. Herbert’s Trus- 
tee V, Higgins, [1926] Ch. 794. 

7546a. That bankruptcy notice served on 

debtor — & of petitioning creditor's intention 
to take bankruptcy proceedings.] — Deft, to an 
action, in which the trustee in bkpcy. 
claimed that certain farm stock in a bill of 
sale given to deft, by bkpt. was in the reputed 
ownership of bkpt. &; formed part of his 
estate, had been informed of the service on 
bkpt. of a bkpcy. notice, & later had been 
informed by the petitioning creditor that 
he was going to take bkpcy. proceedings 
against his debtor ! — Held : a mere state- 
ment of intention to take bkpcy. proceedings 
amounted at most to a threat to file a 
petition, &, falling short of a notice of the 
actual presentation of a petition, it was not 
constructive notice of an available act of 
bkpcy. — Herbert’s Trustee v, Higgins, 
[1926] Ch. 794 ; 95 L. J. Ch. 303 ; 135 L. T. 
321 ; 42 T. L. R. 525 ; 70 Sol. Jo. 708 ; [1926] 
B. & C. R. 26. 

7674. Add, Annotation : — Refd. Herbert’s Trustee 
V. Higgins, [1926] Ch. 794. 

7677. Add, Annotation : — Refd. Re Chiandetti 
(1921), 91 L. J. K. B. 70. 

7694. Add,Annotation8 : — Consd. Re Garrett, [1930] 
2 Ch. 137 ; Re Landau, Ex p. Trustee, [li^34] 
Ch. 549. 


writing for one year at a salary of fil,000, the 
a^eement being signed in the name of a 
joint stock co., underneath which was the 
name of the managmg director followed by 
the words, “ managing director.” An order 
was subsequently made by a registrar, under 
1914 Act, 8. 51 (2), that £300 out of a sum of 
£416 13s. 4d. due under the agreement from 
the CO. &/or its managing director to bkpt. 
be forthwith paid by them to the trustee of 
the estate of bkpt. When the registrar made 
that order the only parties before the ct. were 
the trustee & bkpt. Neither the co. nor its 
managing director paid the £300, but alleged 
that nothing was due to bkpt, upon the 
ground that he had broken the agreement by 
absenting himself from his employment. 
The trustee then served a notice of motion in 
the High Ct, upon the co. & its managing 
director asking for^a declaration that he was 
entitled to the £300 from resps. as forming 
part of the property of bkpt., & for an order 
for payment of that amount. The judge 
found that no dismissal had taken place nor 
had bkpt., by his conduct, given notice of his 
intention not to perform the contract which 
could be treated by reaps, as an anticipatory 
breach. No point was taken as to whether 
the managing director was properly made a 
resp. : — Held : in the circumstances there 
must be a declaration & order for payment 
in terms of the notice of motion. — Re Lavey, 
Ex p. Trustee, [1920] 1 K. B. 674 ; 89 
L. J. K. B. 24 ; 122 L. T. 592 ; [1920] B. & 
C. R. 43 ; svbsequerU proceedingsy [1920] 
B. & C. R. 186. 


7595. Add, Annotation : — Consd. Re Landau, Ex p. 
Trustee, [1934] Ch. 549. 

7598. Add, Annotations : — Apld. Re Gairett, [1930] 
2 Ch. 137. Consd. Re Landau, Ex p. Trustee, 
[1934] Ch. 549. 

7599* Add, Annotation : — Consd. Re Landau, Ex p. 
Trustee, [1934] Ch. 549. 

7600. Add, Annotation : — Consd. Re Landau, Ex p. 
Trustee, [1934] Ch. 549. 

7601. Add, Citation : — revag, S. C. sitb nom. Re 
Wix, Ex p, Chatterby, 29 W. R. 400. 

7603a. Employee of company — Refusal of 

company to pay — Termination of employ- 
ment alleged.] — Bkpt., after his adjudication, 
entered into an agreement of service in 


7603b. Maintenance.] — TleXd : the jurisdiction 

of the ct. to make an order under sect. 51 (2) 
of 1914 Act was not confined to property 
which vested in the trustee under the Act 
on an order of adjudication being made ; 
maintenance ordered to be paid by the 
Divorce Ct. to a bkpt. during the joint lives 
of himself & her former husband was ” in- 
come ” within the sub-scct. ; & the ct. had 
jurisdiction to direct that a pai*t of that 
maintenance (the amount to be fixed by 
the Registrar) should he paid to the trustee 
for the benefit of the bkpt.’s creditors. — Re 
Landau, Ex p. Trustee, [1934] Ch. 549 ; 103 
L. J. Ch. 294 ; 50 T. L. R. 403 ; 78 Sol. Jo. 
430 ; [1934] B. &; C. R. 84 ; s^di nom. Re 


time of ifivinfir the mtg©., & the mtge. 
will be 8et aeide as a franduJent prefer- 
ence . — Re Thompson, Exp. Trustbbs, 
[19231 4 D. li. R. 1028.-~CAN, 
sb. — ~.l — Where the cirourDBtanoes 
tmder whloh a debt is paid are Rnoh 
that a strong suspicion would arise in 
the mind of an ordinary business man 
as to the hona ftdes of the payment, the 
payee ought to Inquire closely into all 
the drcmnstanoes. Otherwise, If the 
payer becomes bkpt., the payment will 
be construed as a fraudulent jpreferenoe. 
— Re Btbrnbkrg (1924), 27 O. W. N. 
212 ; ^rvinoy [19241 2 D. L. R. 492 ; 
4 0. B. R. 628.— CAN. 


PART XX. SECT. 13, SUB-SECT. 2.— 
A. (b). 

so. Ctmural rwfe.] — When a person 
knows of an act of bkpcy. or wilfully 
refrains from making such inquiries 
as would give him such knowledge, 
or where the facts are such that an act 
of bkpoy. had been committed, such a 
person will be deemed to have notioe. — 
Re Hkrsh, Ex p. Goldstein, [1923] 3 
B. h, R. 101 ; 4 0, B, R. 84.*— CAN. 


7637 iv. — ^ — Thai debtor ftnafteiaUv 
emharra8$ed.]'-^Beld : not of Itself 


knowledge of insolvency. — Re Webb 
(1921). 64 D. L. R. 633 ; 61 O. L. R. 
5 ; 2 0. B. R. 16.-— CAN. 

7637 V. Thai debtor hard pressed 

for money,} — Reid: not sufficient to 
infer that a creditor had constructive 
notioe of an act of bkpcy. — Re 
Robbins, Ex v. Root, [1 9^4] 3 D. L. R. 
90 : 4 C. B. R. 670.— CAN. 


PART XX. SECT. 13, SUB-SECT. 2.— C. 

7681 vi. .] — Every pay- 

ment made by bkpt. wlmln a short 
time of his bkpcy. Is regarded with 
suspicion by the ot. as likely to be a 
fraudulent preference. The otm/s is 
on the payee to show that he had no 
knowledge of an available act of bkpoy., 
actual or construotlve, that he gave 
some consideration for the payment 
that he was actuated by no fraudulent 
motive in accepting such payment. — 
Re Howard Graham & Oo., Ex p. 
Graham, (19231 2 D. h, R. 1024 ; 3 
0. B. R. 865,— CAN. 


7681 vii. .h-^Re Grocery 

Spboialtt Oo., Re Shulman, [IgfSJ 2 
D. L. R. 816 ; 3 O. B. R. 46 ; 24 

w XT an flAM. 
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PART. XX. SECT. 15. 

7699 i. Salary or income — Member of 
LegiskUive Assenddy .] — The annual al- 
lowance of a member of the Legislative 
Assembly of Now South Wales, paid 
to him pursuant to the Constitution 
Act (N. B. W.), 1902, 6. 28, is within 
the operation of the Bkpcy. Act 
(Federal). 1924-30, s. 101, of which is 
valid. Further, the Ct. of Bkpcy- 
properly exercised its discretionary 
power under s. 101, in ordering a 
bkpt. member of the Legislative 
Afl^mbly to pay portion of bis allow- 
ance to tho Oiliolal Koceiver.— - 
Stuart-RoBEKTSON V, Lhorjh 

Algos L. R. 36’9 ; 6 A. L. J. 14^. 

aus. 

7601 ii — — Eixf'd annual salary 
payable treekly,]—A fixed annual s£ary 
payable in weekly instalments to a 
bkpt. debtor constitutes proper^ of 
the bkpt, within Bkpcy. Act. R. »• 0*. 
1927, 8. 23 .- -Clarkson v. Todd, [1934] 

2 D. L. R. 316 ; S. C. R. 230 : revsg. 
S. C. sub nom. Re Tod, jl933] 1 D. L. K. 
422 ; O. K. 519.— CAN. 
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Landau, E(x^ p* Tbustbb v* Bankrupt, 151 
L. T. 190, 0. A. 

7607* Add. Annotation : — Refd. Be Landau, Ex p 
Trustee, [1934] Oh. 549. 

7d07a. Police pension — Notwithstanding 

Police Pensions Act, 1921 (c. 81), s. 14 (l).j 
Be Garrett, No. 6296a, ante. 

7619. Add. Annotation Reid. Nixon v. A.-G. 
[1981] A. 0. 184. 

7612. Add. Annotation : — Consd. Be Garrett, [1030] 
2 Ch. 137. 

7615a. Application ol 1914 Act, s. 51 (2) — Im- 
material whether property vested In trustee.] 
— Be Garrett, No. 6296a, ante. 

7615b. Effect of order — No vesting.] — Be Garrett, 
No. 6296a, ante. 

7626. Add. Annotation : — Reid. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

7688. Add. Annotations } — Refd. Be Leeds & 
Batley Breweries & Bradbury's Lease, Brad- 
bu^ V, Grimble, [1920] 2 Ch. 648 ; Mcllroy 
V. Clements (1923), 07 Sol. Jo, 402 ; Rider v. 
Ford, [1923] 1 Ch. 641. 

7630a. Contract for sale of goods.] — Hussey v. 
PiDDAin (1609), 12 Mod, Rep. 824 ; Holt, 
K. B. 95 ; 3 Salk, 69 ; 88 B. R. 1353. 

Annotation .• — ^Befd. Hltohln v. Campbell (1772), 2 Wm. Bl. 

827. 

764Ba. Assuming management of farm.] — 

Held : — a sufficient election to take the 
term. — Thomas v. Pemberton (1810), 7 

Taunt. 206; 129 E. R. 83. , 

7648b. Milking cows.] — Held : assignees * 

having allowed bkpt.'s cows to remain upon 
the demised premises for two days & ordered 
them to be milked there, thereby became 
tenants to the lessor. — Welch v. Myers 
(1816), 4 Camp. 368 ; 171 E. R. 117, N. P. 

7649a. .] — Where assignees put a term 

up to auction, to ascertain whether it was of 
value, without giving themselves out to 
be the proprietors, &, there being no bid- 
ders, interfered no further in the matter, &> 
never received rents ; — Held : they were not 
answerable in covenant to the lessor. — 
Turner v. Richardson (1806), 7 Bast, 
335 ; 3 Smith. K. B. 330 ; 103 B. R. 129. 

AnnotatUrm Copeland Stephens (1818), B. 


of rent due, at the same time intimating f o 
the landlord that they ad iwt^mean to 
to the lease unless it could l» adrantage- 
ously disposed of, « the effects were soon 
after soW & the lease was at the same tinu- 
nut up to sale by order of t^ asdgmees, but 
Siere were no bidders for it •.—Beld : they 
were not liable to the landlord as assignees 
of the lease. — WHEBLira v. Bramah (1813), 
3 Camp. 340 ; 170 E. B.. 1404. 

. .. . Oopelecd w. Stephens (1818), 1 B. Sz 

HanXTsterensob (1818), 1 B. Sc Aid. 

(1816), 1 Starfc 3d7 : Doe 


303. Refd. 4 

d. Palmer v. Andr<^ ^ 

Noble (1857), 8 E. & B. 687, 


Bing* Si8 ; Qoodwin v. 


7650a. Carrying on business for benefit of 

creditors.]— 'Where the assignee kept bkpt. 
in the premises, carrying on the business ror 
the benefit of the creditors from Nov. 15, 
•1823, until Apr. following, but on Dec. 22, 
1823, had disclaimed the lease by letter to 
the laniord ; — Held : the assignee, notwith- 
standing such disclaimer, had elected to 
accept the lease. — Clark v. Hume (1826), 
Ry. & M. 207 ; 171 B. R. 995. 

7652a. To prevent distress.] — W heeler 

V. Bramah, No. 7649c, ante. 

7653a. .] — Held: to amount to an 

acceptance of the lease. — Page v. Godden 
(1818), 2 Stark. 309 ; 171 B. R 656. 

7670a. .] — Cartwright v. Glover 

(1861), 2 Giff. 620; 30 L. J. Ch. 824 ; 3 
L. T. 880 ; 7 Jur. N. 8. 857 ; 9 W. R. 408 ; 
06 B. R. 260. 

Annotation: — Befd. Wilson v. Wallani (1880), 6 Ex, D. 155. 

7681a. Statutory tenancy — Under Rent Re- 

striction Acts.] — Parkinson v, Noel, No. 
7782b, poet, 

7681b. .] — A statutory tenancy 

under the Rent Restriction Acts is not 
“ property *’ of the statutory tenant within 
sect. 167 of the 1914 Act, &, therefore, it does 
not pass to his trusts in bkpcy. under 
sect. 63 of that Act, & is not extinguished on 
a disclaimer of it by the latter. — Button v. 
Dorp, [1932] 2 K. B. 304 ; 101 L. J. K. B. 
636 ; 47 L. T. 171 ; 96 J, P. 269 ; 48 T. L. B. 
430 ; 76 Sol. Jo. 369 ; 30 L. G. R, 312. 

7689. Add. Citation : — oub nom. Be Clayton & 
Beaumonts’ Contract, 2 Mans, 345, 


612 ; Tltterton v. Cooper (1882), 9 Q, B. D. 473. Refd. 
HUl V. Doble (1818), 2 Moore, O. P. 342 ; Williams v. 
Bosanquot (1819), 1 Brod. & Bing. 238 ; Doe d. Palmer 
V, Andrews (1827), 4 Bing. 348 ; Wollaston v. Hakewill i 
(1841), 3 Man. & G. 297 ; Mackley v. Pattenden (1861), 
30 L. J, Q. B. 225 ; Levi v. Ayers (1878), 3 App. Cas. 842; 
Hill V. East & West India Dock Oo. (1884), 9 App. Cas. 
448. 

7649b. S. P. Carter v. Warns, No. 9026a, post . 
7649e. .] — Where assignees for the pur- 

pose of preventing a distress paid arrears 


7689a. Shares — Subject to equitable charge.] — The 

re^tered owner of fully paid shares in a 
nvate co. charged them In favour of W., A; 
anded him the certificates A a blank 
transfer. He subsequently gave other equit- 
able charges to other mtgees. On the owner’s 
bkpcy. his trustee msclaimed all my 
interest ” in the shares under 1914 Act, but, 
as the blank transfer was not completed A 
lodged A none of the mtgees. applied for a 


BART XX. SECT. 16, SUB-SECT. 1. 

f 1* Jiight of trustee to give notice 

of intention to retain — AcceptaTwe of 
rent hy leesor/t.] — Held: Bkpcy. Act, 
8. 13 (15), extends sect. 52 (5) to all 
oasoB where proceedings are taken 
tinder sect. 13 so as to enable either 
trustee or debtor himeelf to overcome 
the forfeiture A elect to retain the 
demised premises for the whole or any 
part of the term. If this construction 
of the Act was wrong, the tensors had 
waived their rights by acosptanoe of 
rent with full knowledge of the okoum* 
stances A notice of election tO letaln.— 
Re MoKav <1921), 61 O, L. R. 66 ; 2 


0. B. R. 6ji ; 64 D. L. R. 699.— -CAN. 

PART XX. SECT. 16, SUB-SECT. 6.— A. 

76661. Right to dieclcdm — Lease.} — 
Office Spbciaxty MANTTrAOTUiUNO 
Oo. V. Eastern Trust Co., [19311 3 
M. P. R. 626.— CAN. 

7672 i. Within what fime^JEaimeion 
of time-^Foioer of court to grant.}^ 
Re RooxsBS (Dbceasep) (1926). 26 
a R. N. S. W. 526 ; 43 N. S. W. W, N. 
143.— AUS. 

7676 J. SuMcimev of disclaimer — 
Delay in iaking decieime steps.)— By 
vhtne of Bkpoy. Aot, s. 52, when the 

76 


trustee does not decide, within a 

month after the bkpoy., to retain 

premises held under a tenancy not 
yet expired, tMs is taken to he a 
disclaimer of the premises A puts an 
end to the tenancy A also to a sub- 
tenancy created by the tenant. — 

SEOtnsB V, Dufbesnb (1922), Q. R. 
60 8. O. 526.— CAN. 

7676 11. — — Verbal disclaimer — No 
consent of creditors.h—Held : the 

assignee could not make a disclaimer 
of a debt without the consent of the 
creditors. — B kowne v. Sipnbt Millb, 
LTD., [1920] 28 B. 0. R. 73.— CAN. 



vestiXkg ^rder, bkpt,^B name remained on the 
register : (1 ) as between himeelf 

the cOm bkpt., so long as his name remained 
on the regiiiter» was entitled to vote in respect 
of the shaceSf though^ as between himself & 
the mtgees., he could only vote as they 
dictated ; (2) the trustee could not have 
disclaimed more than the equity of redemp- 
tion in the shares. Ou. : whether a trustee 
can disclaim unincumbered fully paid shares. 
— ^WlSB V. Lanbpkix, [1921] 1 Oh. 420 ; 90 
L. J. Ch. 178 ; 124 L. T, 602 ; 37 T. L. R. 167 ; 
[1920] B. & 0. R. 145. 

7692. Add^ Annotation : — Refd. Re Wait, [1926] 
Oh. 962. 

7693a. Sub-contract for sale of land — Contract for 
purchase of land need not be disclaimed.] — 
where a pejcson, who is subsequently ad- 
judicated bkpt., has entered into a contract 
for the purchase of land & into a sub- 
contract to sell the same land with a build- 
ing thereon to be erected by him, his trustee 
in bkpcy. is entitled to disclaim the sub- 
contract of sale without being obliged to 
disclaim the contract of purchase. If the 
sub-purchaser has paid a deposit he has 
a lien upon such interest in the land as 
bkpt. possessed before his bkpcy., including 
the right, if any, to specific performance of 
the contract of purchase of the land ; he may 
also prove in the bkpcy. for any damage for 
breach of the agreement to build, but he is 
not entitled to specific performance of the 
contract to build, & his equity is subject to 
the overriding equity of the original vendor. — 
Re Gough, Hanning v. Lowe (1927), 96 
L. J. Ch. 239 ; 71 Sol. Jo. 470; [1927] B. & 
0. R. 137, D. 0. 

7702. Add Annotation : — ^Dlstd. Re Katherine et cie, 
Ltd., [1932] 1 Oh. 70. 

7704. Add. Annotaiiona : — Refd, Wise v. Lansdell, 
[1921] 1 Oh. 420; Re Lister, Ex p. Bradford 
Overseers & Bradford Oorpn., [1926] Oh. 149. 

7707. Add. Annotation : — Consd. Re Katherine et 
cie. Ltd., [1932] 1 Oh. 70. 

7785, Add. Citations: — suJb nom. Re Wbgg> 
Ex p. Hanbuby, 12 L. J. Bey. 43 ; atib nom. 
Re Wegg, Ex p. Banbuey, 7 Jur. 660, 

7761. Add. Annotations : — Consd. Re Hyams, Ex 
p. Lindsay v. Hyams (1923), 93 L. J. Oh. 184. 
Refd, Re Lister, Bradford Overseers & Oorpn, 
V, Durrance (1925), 42 T, L. R. 143. 

7756. Add. Annotation : — Consd. Re Lister, Brad- 
ford Overseers & Oorpn. v. Durrance (1926), 
42 T. L. R. 143. 

7756a, Right to compensation.! — 

Where the tenant of a farm held on a verbal 
tenancy becomes bkpt., & the trustee, having 
entered into possession of the farm, subse- 
quently disclaims the tenancy, he is excluded 
from ^ benefit as well as liability there- 
under, induding the tenant-right or right to 
compensation under custom or statute for 
unesmausted improvements by the tenant, 


VoL V. — ^Banbravtcy. Ottses 


& the amount fixed for compeiuatitm 

been paid by the incoming tenaWfe w ^ 

landlord, to whom arrears of 

landlord is not bound to aecomo^b w 

payment. — Re Wadblby, i 

PEESENTATIVK V. TRUSTEE <l92Sb ^ 

L. J. Ch. 215 ; [1926] B. & 0. B- 70, D. O* ' 

7764a. Liability for rates for period of 

tlon until disclaimer.] — Where a trusted ill 
bkpcy. goes into occupation of onerous 
perty & subsequently disclaims the propeitFi 
he is liable to pay the rates on the property 
for the period of his occupation.—Re Lister, 
Bradford Overseers & Oorpn. v. Dub- 
RANGE (1925), 95 L. J. Ch. 145; 42 T. L. R. 
143 ; 89 J. P. Jo. 692, C. A. ; ayb nom. Ra 
Lister, Ex p. Bradford Overseers & 
Bradford Oorpn., [1926] Ch. 149 ; atib nom. 
Re Lister, Ex p. Bradford Ovbbbbebs & 
Oorpn, v. Durrance, 134 L. T. 178; 90 
J. P. 33 ; 24 L. G. R. 67 ; [1926] B. &; 0. R. 6. 


7769. Add. Annotations : — Held. Harrison v. 
HoUand, [1921] 3 K. B. 297 ; Chillingworth 
V. Esche, [1923] 1 Oh. 676. 


7770. Add. Annotation : — As to (1) Consd. Holmes 
v. Watt, [1935] 2 K. B. 300. 

7778. Add. Annotations : — Consd. Re Hyams, 
Ex p. Lindsay v. Hyams (1923), 93 L. J. Ch. 
184. Refd. Re Lister, Bradford Overseers & 
Oorpn. V. Durrance (1926), 42 T. L. R. 143. 

7778a. .] — After a debtor has been 

adjudicated bkpt. & his trustee has dis- 
claimed a lease belonging to him, the pro- 
perty thereby demised revests in the landlord 
under 1914 Act, s. 64 (2), & he may obtain 
an order for delivery of possession. Neither 
the subsequent annulment of the bkpcy. nor 
the acceptance by the landlord from debtor 
of rent due for a period ending before the 
disclaimer operates to revest any interest 
in the lease in debtor. — Re Hyams, Ex p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184 ; 
130 L. T. 237 ; [1923] B. & 0. R. 173, 0, A. 

7780. Add. Annotation : — ^Refd. Holmes v. Watt, 
[1936] 2 K. B. 300. 

7782a. Righto as to statutory tenancy — 

Under Rent Restriction Acts.] — The effect of 
a disclaimer by a trustee in bkpcy. of bkpt. 'a 
interest in a quarterly tenancy is to deprive 
the tenant of any further interest in the 
demised premises, &, consequently, he is 
debarred from relying on a statutory tenancy 
therein under the above Acts. — Reeves v. 
Davies, [1921] 2 K. B. 486 ; 90 L. J. K. B. 
076 ; 126 L. T. 364 ; 37 T. L. R. 431, 0. A. 

Annotations: — Oonsd. Roe v. Russell. [19281 2 K. B. 117. 

Refd. Mellows v. Low. [1923] 1 K. B. 522 ; Parkinson v. 

Noel. [19231 1 K. B. 117. 

7782b. .] — A statutory tenancy 

under Increase of Rent & Mortgage Interest 
Restrictions Act, 1920 (c. 17), is “ property ” 
of the tenant within 1914 Act, s. 167. 

Pltfs. having let to deft, a dwelling-hou^ 
to which the Act cl 1920 applied, deft. 


PART XX. SECT. 16, SUB-SECT. 6.— E. 

77011. On trusUer-^jEHaM to rernove 
fiTtures.}^WhGTe A. purobased a 
tenant's interest lu leased prezulses 
tnoluding trade fixtures It the last 
tenant bad made an assignment for 
the benefit of oredltore to deft., who 
gave a disclaimer : — Held : the ftitureB 
belonged to deft., ft he had the right 
to remove them within the three 


months' delay given jy C 
Trusts Deeds Act, s. 55 (1). — Winte- 
mute V. Tayior, [19191 2 W. W. R. 
882.-~CAN. 

sd. Onereditors — Disclaimer of assets.] 
— A secured creditor put In a olaina 
against bkpt. *8 estate for certain 
assets, which assets the trusty dis- 
claimed ; — Held: the et. could not 
order the trusts to accept those assets 
as part of the estate. — Re Oanajoian 
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OaUPKT 8 l COMFOliTEB M ANUFACTUBI NG 

Oo Rx p. A.-Q. FOB Canada, [1924] 4 
D? L. R.^S07 ; 6 O. B. R. 54.-~CAN. 

ij ... tv possession .] — 

A raontllly tenant remained In pos- 
aesslon after bolnx adjudicated In- 
solvent. The official assignee having 
dlsolalmed Interest : — Hetd : the land- 
lord was entitled to an order for posses- 
sion . — Re ABUBAKBE HAJI ABDUMA 
(1924). I. L. R. 48 Bom. 680. — ^IND. 
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retained possession of it after the expiration 
of the term under the provisions of that Act. 
Deft, was afterwards adjudicated bkpt,, & 
the trustee in bkpcy. disclaimed any interest 
in the house. In an action by pltfs. against 
deft, for possession of the house & mesne | 
profits : — Held : (1) the statutory tenancy to 
which deft, became entitled under the Act 
of 1920 was property ** within 1914 Act, 
6. 167, & passed under sect. 53 to his trustee 
in bkpcy ; (2) on disclaimer thereof by the 
trustee that interest in the premises ceased 
to exist & was no longer available for the 
benefit of deft., Sc consequently pltfs. were 
entitled to judgment. — Parkinson v. Noel, 
[1923] 1 K. B. 117 ; 92 L. J. K. B. 361 ; 128 
L. T. 638 ; 67 Sol. Jo. 184 ; 21 L. G. B. 130. 

AnnotaHotta: — As to (1) Consd. Keevee u. Dean, Ntinn v. 
Pellegrriul, J19233 2 K. B. 804. Expld. Lovlbond v. Vincent, 
[1929] 1 K. B. 687. Overd. Sutton v. Dorf (1932), 76 
Sol, Jo. 359. As to (2) Befd. Mellows u. Low, [1923] 

1 K. B. 522 ; Roe v. RusseU. [1028] 2 K. B. 117. 

7782c. .] — Sutton u. Dorp, No. 

708 lb, ante. 

7789a. On mortgagee — Of shares — Bankrupt’s 
name still on register.] — Wise v. Lansdell, 
No. 7689a, ante, 

7791. Add. Annotations : — Refd. Wise v, Lansdell, 
[1921] 1 Oh. 420; Be Lister, Ex p, Bradford 
Overseers & Bradford Corpn., [1926] Ch. 149. 

7798. Add. Annotations : — FoUd. Morris & Sons, 
Ltd. V. Jeffreys (1932), 148 L. T. 56. Refd. 
Re Katherine et cie, Ltd., [1932] 1 Ch. 70. 

7793a. .] — Disclaimer of a lease by 

a trustee in bkpcy. operates as a discharge 
of a surety for payment of the rent, notwith- 
standing that part of the demised premises 
have been sublet before the bkpcy. The 
lessee of certain premises was adjudicated a 
bkpt., & his trustee, acting in pursuance of 
the powers conferred on him by Bkpcy. Act, 
1914 (c. 59), s. 54, disclaimed the lease. 
Prior to the bkpcy,, the lessee had sublet a 
portion of the premises. Deft, had guaran- 
teed the payment of the rent, & the lessors 
claimed from him sums equal to the rent 
which would have accrued if the lease had 
still been in existence ; — Held : the dis- 
claimer discharged the surety, on the ground 
that if the surety were called on to pay he 
would have a right of proof against bkpt.’s 
estate, whereas the intention of sect. 54 was 
that the bkpt. & his property should be 


released from all liability. — Morris (D.) & 
Sons, Ltd. v, Jeffreys (1932), 148 L. T. 
56 ; 49 T. L. B. 76. 

7801a. — Naish v, Tatlock (1794), 

2 Hy. Bl. 319 ; 126 E. B, 673. 

Annotations : — Oonsd. Vincent v. Godson (1853), 1 Sm. & Q. 
384. Befd. How t;. Kennet (1835), 3 Ad. & El. 659. 

I 7801b. .] — Beard v. Davidson (1843), 

1 L. T. O. S. 646. 

7811. Add. Annotation : — Consd. Be Farrow’s 
Bank, [1921] 2 Oh. 164. 

7821. Add. Annotations : — Refd. Re Hyams, Ex p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184 ; 
Re Lister, Bradford Overseera & Corpn. v. 
Durrance (1926), 42 T. L. B. 143. 

7832. Add. Annotations : — Refd. Be Hyams, Ex p. 
Lindsay v. Hyams (1923), 93 L. J. Oh. 184 ; 
Re Lister, Bradford Overseers & Corpn. v. 
Durrance (1926), 42 T. L. B. 143. 

7835. Add. Annotations : — Refd. Be Hyams, Ex p. 
Lindsay v. Hyams (1923), 93 L. J. Oh. 184 ; 
Re Lister, Bradford Overseers & Corpn. v. 
Durrance (1925), 42 T. L. B. 143. 

7886. Add. Annotations : — Refd. Re Hyams, Ex p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184 ; 
Re Lister, Bradford Overseers Sc Corpn. v. 
Durrance (1926), 42 T. L. B. 143. 

7848. Add. Annotation : — Consd. Holmes v. Watt» 
[1935] 2 K. B. 300. 

7854. Add. Annotation : — Consd. Holmes v. Watt, 
[1935] 2 K. B. 300. 

7854a. Joint tenants.] — A landlord who 

has proved in the bkpcy. of one of two joint 
tenants of premises for arrears of rent is 
entitled to levy a distress on goods of the 
other tenant on the premises for the same 
arrears, at any rate so long as no dividend has 
been paid to him in the bkpcy. 

Semble : a distress can properly be levied 
on the tenant’s own goods for arrears of rent 
already proved for in his bkpcy. so long as 
no dividend has been received by the landlord 
in the bkpcy. It is not until a dividend is 
being paid that the landlord is put to his 
election between the two remedies. — Hotjojs 
V. Watt, [1935] 2 K. B. 300 ; 104 L. J. K. B. 
664 ; 153 L. T. 68, O. A. 

7854b. No dividend received.] — Holmes 

V, Watt, No. 7864a, ante. 


7787 Ui. .] — A dleolaimer of a 

lease by an asetoee for the benefit of 
creditors : — Held : to operate as a 
forfeiture & not aa a surrender, & to 
effect the termination of a sub -lease 
granted by the assignor, — Kerb v. 
Capital GRoCEiiY, Ltd., [1921] 1 
W. W. R. 1221 : 69 D. L. R. 388 ; 1 
a B. R. 490.— CAN. 

7788 i. Liability to ejectment. ] — 

Where a tenant, who has replaced 
bkpt. on disclaimer of the lease by the 
trustee, has begun an action of eject- 
ment against the sub-tenant, who 
refuses to unit the premises. If the latter 
does not avail himself of his rights 
imder 11 & 12 Oeo. 5, o. 17, a. 43, but 
ooDtests the action Sc allows it to 
proceed to judgment, he cannot then 
present a petition invoking his rtehts. 
— SBauiER V. Duitbbsnk (1022), Q. R. 
60 S. O. 625.— CAN. 

PART XX. SECT. 16, SUB-SECT. 6. 

7815 i. In what cases — Trvstee elect’ 
inff not to take .] — The order for posses* 
Sion under Bkpt. Sc Insolvent Act, 
1857 (It.), s. 271, is consequential upon 


the order to assignees to elect, & 
though the judge has a discretion, yet 
upon the assignees electing not to take 
the premises, there is a primA fade 
duty upon the judm to make the order 
for poBseesiou unless good reason is 
shown to the contrary, the object of 
the sect, being to protect the landlord 
from being left with a bkpt. tenant. — 
He Keane (1922), 57 I. L. T. 6. — IR. 


PART XX. SECT. 17, SUB»5EGT. 1. 

oi. .] — The debtor co., before 

its authorised assignment In bkpcy., 
was indebted to its landlord for rent. 
The landlord distrained for rent, & the 
debtor’s goods on the demised premises 
were under seizure by the landlord & 
In its possession when the debtor’s 
assignment became effective. Sc a 
custodian was appointed : — Held : the 
landlord was at that time a secured 
creditor, within Bkpcy. Act, Sc the 
custodian. custodian, never came 
into possession of the goods under 
distress for rent . — Re Paterson (D. B.) 
Sc 00„ [19313 O. R. 777 ; 12 0. B. R. 
433.— CAN. 
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7847 11. .] — A landlord cannot 

distrain for rent after the making of a 
receiving order . — Re Jenny Lind 
Candy Shops, Ltd., [1935] O. R. 119. 

--CAN. 


PART XX. SECT. 17, SUB-SECT. 8. 

•e. Property claimed hy lienholders d' 
mortaaoees.'h-Held : the prohibition 
in Landlord’s Rights (Bkpcy.) Act, 
Alta., 1924 (c. 12), s. 8, as to distress 
for rent not applicable to above pro- 
perty, the efi|,tate having no beneficial 
interest therein . — Re Hamilton & 
Oakes, [1928] 2 D. L. R. 614 ; [1926] 
1 W. W. R. 172 ; 6 0. B. R. 466.— CAN. 


PART XX. SECT. 17, SUB-SECT. 4. 

r 1. . .] — A sheriff who has seized 

& is In possession under a landlord’s 
distress warrant prior to the tenant 
making an authorised assignment 
under Bkpcy. Act, is bound to hand over 
the goods to the trustee In bkjpcy. on 
demand . — Be Work & Day Estate, 
[1921] 2 W. W. R. 94; 58 D. h. B. 
m ; 1 0. B. R. 558,— CAN, 



7867a, One year’s rent due betore registration of 
oomposition deed,]— Williams v. Oadbxjry 
(1867), L. R. 2 C. P. 453 ; 36 L, J. C. P. 233 ; 
16 L, T. 354 ; 15 W. R, 905, 

Annotations : — Distd, Solby v. Greaves (1868), L. R. 3 O. P. 

694, Folid. Re Dotififlas, Ex p. Ryder (1871), 6 Oh. App. 

413, 

7868, Add, Annotation : — Apld. Re Wells, [19291 
2 Ch, 269. 

7869, After this case add : — 

.y-See Bkpcy. Act, 1914 (c. 69), s. 35 (1). 

7869a. .] — The lessee of a farm, in respect of 

which the rent was payable quarterly, died 
intestate in 1928, & his administratnx entered 
into possession. Subsequently an order for 
administration was made in respect of the 
estate of the lessee, which was insolvent. 
At the date of the order one quarter’s rent 
was unpaid. A receiver was appointed, & 
ultimately the lessor, three quairters’ rent 
being by that time due to him, took out a 
summons, in the administration action, for 
the purpose of ascertaining whether, having 
regard to Administration of Estates Act, 
1925 (c. 23), s. 34 (1), which applied the 
law of bkpcy. to the administration of 
insolvent estates, he was entitled to distrain 
on the property : — Held : there was nothing 
in 1914 Act which interfered with the land- 
lord’s right to distrain, & he was entitled 
to distrain for the three quarters* rent. — 
Re Wells, [1929] 2 Oh. 269 ; 98 L. J. Oh. 
407 ; 141 L. T. 323; [1929] B. & C. R. 119. 


Vol. V. — Bankraptoy. Oases 7867a— 7982. 

7873, Add. Annotation : — Refd. Holmes v. Watt, 
[1935] 2 K. B. 300. 

7878. Add, Annotation : — Apld. Re Johns, Worrell 
V, Johns, [1928] Ch. 737. 

7913. Add, Citation 12 L. T. 25. 

7931a. .] — Assignees of a bkpt. agreed to 

sell a part of his estate, & filed a bill for 
specific l>erformance. It turned out that 
the estate was vested in an assignee under a 
previous insolvency. After the master had 
made his report, upon a reference as to title, 
the assignee in insolvency offered to concur 
in the sale : — Held : a good title could be 
made. — Sidebotham v, Barrington (1841), 
4 Beav. 110 ; 10 L. J. Ch. 302 ; 5 Jur. 429 ; 
49 E. R. 280. 

Annotation : — Refd. Fraser v. Wood (1845), 8 Beav. 339. 

7949. Add. Annotations : — Apld. Farey v. Cooper, 
[1927] 2 K. B. 384. Refd. Boorne v. Wicker, 
[1927] 1 Ch 667, 

7950. Add. Annotations : — Apld. Farey v. Cooper? 
[1927] 2 K. B. 384. Refd. Boome v. Wicker? 
[1927] 1 Ch. 667. 

7950a. .] — If bkpt. join with his trustee 

in selling the goodwill & business previously 
carried on by bkpt., & agrees with the 
purchaser not to carry on a similar business 
within a prescribed district, such agreement 
is binding on him. — Buxton & High Peak 
Publishing & General Printing Co. v. 
Mitchell (1885), 1 Cab. & El. 627. 


Part XXI. — Actions, Arbitrations, and other Legal Proceed- 
ings by and against Trustee and Bankrupt. 

7068a. ; .] — Qu. : whether the assignee 7974. Delete the words “ the damage suffered, 

of an insolvent can maintain an action against if any . . . claim should be made.** 

an attorney for negligence in preparing a 

lease for the insolvent, whereby he failed to 7984. Add. Annotation : — Consd. Wilson v. United 
obtain possession of the premises demised. — Counties Bank, [1920] A. C. 102. 

Delafield V. Freeman (1829), 6 Bing. 294 ; 

3 Moo. & P. 704 ; 8 L. J. O. S. C. P, 70 ; 130 7992, Add, Annotation : — As to (1) Refd. Ellis v, 
E. R. 1293. Torrington (1919), 89 L. J. K, B. 369. 


PART XX. SECT. 17, SUB-SECT. 6. 

7866 vii. .]— A land- 

lord olaimed, in bkpcy. proceodingrs, 
tbe same priority in respect of taxes as 
for the rent ; — Held : while a mere 
covenant to i)ay taxes is not a covenant 
to pay rent, the parties to a lease can 
stipulate that the taxes which the 
leasee covenants to pay shall l)e deemed 
to bo rent & may no recovered in the 
same way : & the landlord has the 
same priority in respect of the unpaid 
i^axes as ho has in respect of rent fixed 
by the reddendum. — Re National 
Piano Co., U9311 3 D. L. R. 298 ; 66 
O. L. R. 303 ; 12 C. B. R. 52.— CAN. 

7868 il. .] — Re Williamson 

(1927), 38 B. C. R. 479.— CAN. 

d I. Ooode seized by landlord — 

LiaJbility for costs of seizure.] — Held : 
the trust-ee was entitled to the posses- 
eiou of the goode without paying: the 
costa of the selxure. — Q ardnsb v. 
Cut Strbbt Garage (1922), 70 

D. L. R. 67.— CAN. 

^ sg. Distraint before assignment-^ 
Effect of Landlord S Tenant Ant, 1931 
(Afan), s, 46 — Preferential Hen limited 
to three months* orreors. )— Sect, 12 of 
Distress Act, R.S.M., 1913, has not 
hew Impliedly repealed by Landlord 
& Tenant Act, 1931, but, even If it has 


spite of an order pronounced upon him 
been, the landlord’s rights are curtailed 
to the same extent by sect. 45 (1) of tho 
latter Act. “ The i>referential lien of t he 
landlord for rent,” within sect. 45 (1), 
includes his claim as a secured creditor 
created by a distress made before the 
assignment . — Re Murray (G. W.) 
Co., Ltd., 11934] 3 W. W. R. 491. 
CAN. 


PART XX. SECT. 18. SUB-SECT. 1. 

7907 V Bond — Purchased by 

bankrupt from trust of which bank- 
rupt sole trustee — Refusal to assign — 
Person appointed to assign.] — The 
estate of bkpt., who was serving 
a sentence of penal servitude, In- 
cluded an interest amoimting to £50 
in a bond & disposition in security. 
He had bought the interest from a 
trust in which he was sole trustee, 
but he had never had the title trans- 
ferred from himself as trustee to him- 
self as an individual. The borrower 
offered to repay the loan on receipt of 
a valid discharge, but he would not 
acowt a discharge signed by the trustee 
in okpoy. The trustee, therefoi^, 
prepared an assignation of the bond by 
bkpt. to himself, but bkpt. refused 
to sign it, 8c persisted in his refusal In 

79 


In the Sheriff Ct. No pains could 
follow, as bkpt. was already in prison. 
The trustee then presented a petition 
craving the ct. to authorise the clerk 
of ct. to sign the assignation on bkpt.’s 
behalf. The parties Interested In the 
execution of the assignation In tho 
manner proposed having lodged In 
process letters of consent thereto, the 
ct.. In view of the small sum involved, 
granted the prayer of the petit ion. — 
Pennell’s Trustee, [1928] S. C. 605. 
—SCOT. 


PART XX. SECT. 18. SUB-SECT. 2. 

h i. Nature of trustee's tUteJ-- 

Doe d. Rankin v. Andrews (1883), 
22 N. B. R. 425.— CAN. 


sf. Interference by court. J— 7?^^ 
jkrg (Ont.), [1927J 1 D. L. IL 


GOLD' 

775 ; 


'ART XX. SECT. 18, SUB-SECT. 4. 

sc: Inadegucu'V of price—Whether 

round for rescission. ct., 

S circumstances of the case, refused, 
Don the application of a debtor who 
id assigned all his property In trust 
>r his creditors, to set aalde a sale 
lade by the trustees, on the ground 
' Inadequacy of price. — LINTON v. 
lOHiE (1869), 7 Gr. 182.— CAN. 
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8000. Add, Annotation : — Held. lie Horder, Ex p. 
Trustee, [1936] 2 AU B. K. 1479. 

8002. After this case add “ See, now. Order of the 
Lord Chancellor, dated Aug. 16, 1921, [1921] 
W. N. 362.’* 

8024a. Against receiver for debenture-holders — 
Act of bankruptcy consisting In sale of pro- 
perty to company.] — ^On Jan. 1929, S., a 
builder, assigned his business & assets to a 
limited co. in consideration of sliares in the 
CO. On Jan. 14, 1929, the co. issued de- 
bentures charged on its assets & undertaking. 
On Feb, 14, 1929, a receiver was appointed 
by the debenture-holders. On May 23, 1929, 
S, was adjudicated a bkpt., & on May 27, 1929, 
a trustee in bkpcy. was appointed. On 
Apr. 15, 1930, an order was made by Clauson, 
J., upon a motion by the trustee against the 
CO. & the debenture holders declaring that 
the assignment of Jan. 9, 1929, was fraudu- 
lent & void & an act of bkpcy. & that the 
assets of the bkpt. purported to be thereby 
assigned formed part of his estate & vested 
in the trustee for the benefit of his creditors ; 
& the co. was ordered to deliver up to the 
trustee or to account to him for such of the 
assets as had come to the hands of the co. or 
of any person by the order or for the use of • 
the co. The receiver on taking possession 
converted to his own use chattels of the 
bkpt. consisting of plant & machinery, motor 
vans & office furniture Sc carried on the 
bkpt.’s business of a builder, in the course of 
which he completed a number of current 
building contracts & received payment there- 


under from the building owners. On t)ec. 23, 
1931, the trustee elected to treat the receiver 
as a trespasser & claimed that the receiver 
(who by leave of the ct. was made a resp. to 
the motion of the trustee in place of the 
debenture-holders) by so taking possession, 
intermeddling with or trespassing on the 
assets, contracts & possessory rights which 
passed to him was a trespasser &/or guilty 
of conversion &:/or interference with the 
trustee’s contractual rights & was liable in 
damages for the value of all the assets & 
for the net moneys paid by the building 
owners under the building contracts as money 
had & received to his use. The receiver did 
not dispute his liability to account to the 
trustee for the sum of £2,600, the value 
of the chattels which he had converted to his 
use, but resisted the trustee’s claim to recover 
as damages for their conversion a sum equal 
to the profits that would have accrued to 
him from the building contracts but for the 
acts of the receiver : — Held : the trustee 
having elected to treat the receiver as a 
wrongdoer in completing the contracts was 
not entitled to treat the contracts as having 
been kept alive for his benefit or to call upon 
the receiver to account for the profits realised 
by such completion as special damages for 
conversion or as damages for wrongfully 
intermeddling with the contracts between the 
bkpt. the building owners ; also the profits 
made by the receiver on the contracts com- 
pleted by him could not on the facts of the 
case bo treated as money had &> received to 
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k (p. 977) 1, ProducHon of 

power of cMomep ,! — A truatoe resident 
in Ontario waa replaced by a tnzMtee 
resident in Quebec, who W6W authorised 
to proceed with the action of the former 
trustee but failed to produce any 
power of attorney : — Heid : production 
not necessary . — M obris v, Klinb. 
Dbmers, Gabnishbb (1922), 66 D. L. B. 
330.-~CAN. 


•h. IhUy to sue in official name ,\ — 
Pltf., in his official capacity as trustee 
In bkpcy., used his own name instead 
of his offiolal title in an action : — Udd: 
to avoid any difficulty the action 
should be treated as an Issue directed 
under Bkpcy. Rule 120, as the form 
of action only afleoted the question 
of costs. It was of no real oonse- 

a uence as Bkpcy. Act, s. 16, providing 
lat the trustee may sue in his own 
name, is permissive. — FitzoebaU) v, 
MoMorbow, [19231 4 D. L. K. 619 ; 
62 O. li. R. 383 ; 3 C. B. R. 29.— CAN. 


7998 iL .1 — Except in those 

bases where a creditor is authorised 
under Bkpcy. Act. s. 35, to take pro- 
oeedings, any proceeding to be t^ficen 
for the benefit of bkpt.'B or authorised 
assignor's estate must be taken by 
the trustee or authorised assignee. — 
HoCTLDXNa f>. Canadian Credit Hen's 
Trust AsflooN., Ltd.. [19211 2 W. W. R. 
899 ; 14 Baek. L. E. 356.— CAN. 

8000 Hi. — — proceedings begun in 
ujrong court^Trctnsfer of proceedings.} 
— Where proceedings had been com- 
menced in the wrong ot. : — Held : the 
prooeedlngB should be continued under 
Bkpcy. Act, r. 120 : & an order trans- 
ferring the proceedings to the bkpcy. 
side shoTfid be made If necessary. — 

8AX.TBB & ABNOUD, LTD. V. DOMINION 
Bank, [19223 3 W. W. E. 209; 68 
D. L. R. 762.— CAN. 


8000 iv. Applie(ffionai(ffmidMBrs 

for deelaraitUm — MaUer within ittris- 
dicHon of Bankruptcy Ootirf.h— where 
there was no question in the action 


that could not be fully 6c effectually 
dealt with by the iud|^ in bkpcy. in 
the summary way provided by r. 120 : 
— Held : the application must be 
referred to the judge In bkpcy. to be 
dealt with by him, an interim injunc- 
tion to stand in the meantime. — 
Eastern Trust Oo. r. Lloyd Manu- 
faoturino Oo., [19231 2 D. L E. 862 ; 
66 N. S. R. 246 ; 8 C. B. R. 710.— CAN. 


8000 V. Action to set aside 

setUeTnent made by bankrupt] — A 
trustee in bkpcy. brought action in the 
Supreme Ct. to set aside a settlement 
made by bkpt. In favour of deft. & 
voidable under Bkpcy. Act, s. 29 : — 
Held : the action wets improperly 
taken : the trustee should have pro- 
oeeded under r. 120, which provides 
a summary method of disposing of 
matters of this kind by a motion in 
ohambers, which may afterwards take 
the form of an issue or trial ; the ct. 
should discountenance costly pro- 
ceedings when summary & inexpensive 
proceedings are open to the trustee. — 
Stillwateb Lumber 6c Shingle Oo. 
V. Canada Lumber 6c Timber Oo., 
[19231 2 D. L. R. 900 j 82 B. C. R, 81 ; 
[1923 1 1 W. W, R. 1338.— CAN. 

8000 vi. Proceedings to set aside 

sale or transfer by bankrupt] — An 
action by a trustee in bkpcy. to set 
btor must be 


aaide a oouveyanoe by deb 
commenced as i>^^bed ^ 


by summary application to 1 


r. 120, 
le bkpcy. 


judge in ohambets, & not by a writ of 
eiunmons in the Ok of K. B . — Re 
Viscount Grain Growers Oo-opbba 
tive assoon.'s Trustee v, Brumwell 
6c Royal BankJ19241 3 D. L. R. 803 ; 
[1^241 3 W. W. E. 64 ; 6 O. B. R. 94.— 

8000 vli. — AppeUaie court — Ap- 
peal against Judgment in favour of 
bankrupt — ffuagmmt assigned by bank~ 
rupt to third paHy.] — Eetd: the trustee 
In bkpoy. had a right to resume the 
action in the interest of the estate. — > 
Freedman e* Hart, He Bajttle 
(1922),^ 68^ D. L. R. 288; 2 0. B. R. 
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sj. Assent of inspectors — Whether 
necessary — Motion for directions,] — He 
Jacobson, Ex p, Goldberg (N. B.), 
[19271 2 D. L. R. 363 ; 8 0. B. R. 258.— 
CAN. 

sk. Application for interim in- 
j unction — Undertaking as to damages ,] — 
Held: should be made binding on a 
trustee in bkpoy. personally, when 
suing In his official capacity, imless the 
ot. is satisfied that the estate in his 
bands will be sufficient to answer 
damages. A trustee is under no obliga- 
tion to take such a proceeding without 
proper Indemnity from the creditors, — 
Brenner’s Trustee v, Breni^r, 
[1923] 3 D. L. 11, 1097 : 62 O. L, R. 
374 ; a C. B. R. 84.— CAN. 


si. Right to take proceedings under 
State Bankruptcy Act — Effect of Federal 
Act .] — Prior to the date of the com- 
mencement of the Bkpoy. Act, 1924- 
1928, an order for the sequestration 
of the estate of P. was made in the 
Bkpcy. Ot. of this State. Subse- 
quently to that date the official asi^ignee 
bad taken out a notice of motion under 
Bkpcy. Act, 1898, e. 184, claiming 
a^inst E. certain property as part of 
the bankrupt's estate ! — Held : the 
official assignee had, under the State 
Bankruptcy Act, prior to the com- 
menoemeut of the Bankruptcy Act. 
1924-1928, acquired the right, 6c bad 
a duty imposed on him, to institute 
the proceedings under sect. 134 of the 
State Act . — Re Parsons (1928). 28 
S. R. N. S. W. 675 ; 46 N.S. W. W. N. 
168.— AUS. 


PART XXI. SECT. 8, SUB-SECT. 2. 

sm. Against holder of lien note on 
chattels — Desor^Uon of chattels alleged 
insufficient,] — Held f the trustee had 
no status to attack the lien note 6c 
it was valid as against him. The 
holder of the note must, on demand by 
the trustee, Identify the chattels 
within ten days . — Re Gaudbbau, 
Ear p. Oabruthbbs (1922), 68 D. L. R. 
788,^AN. 
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the use of the trustee* — Be Simms, Ex p, 
Tritsteb, [1934] Ch. 1 ; 103 L. J. Ch. 07 ; 
[1933] B. &; 0. R. 176 ; evb nom. Be Simms, 
Ex p. Tbubteej V, Williams, Simms, Ltd. & 
Gilleit, 149 L. T. 463, O. A. 

Annotation .‘—“Reid, Joly v. I>liihoe Nurserloa, Ltd., [1936] 1 
AU E. R. 841. 

8025a. Sale of goods — After making of vesting 

order.] — Ford v, Dabbs (1843), 6 Man. A; G. * 
809 ; 6 Scott, N. R. 192 ; 12 L. J. 0. P. 134 ; 
134 B. R. 683. 

Annotations r — ^Reld. WilllamB v. Cbambers (1847), 10 Q. B. 
887 : Jackson v. Bnmham (1852), 8 Exoh. 173. 

8038. Add* Annotation : — Refd. Anglo-Baltic & 
Mediterranean Bank v. Barber, [1924] 2 K. B. 
410. 

8040a. — .] — A. was in possession, on 

Oct. 23, 1847, of barges which had belonged 
to the bkpt. On Oct. 29, A. sold to B. A 
fiat issued Nov. 4 on an act of bkpcy. com- 
mitted Nov. 3. The barges were demanded 
from A. in Mar. 1848 : — Held : the assignees 
could not maintain trover against A. upon 
counts stating the possession of the assignees 
&; a conversion pending their title. — Stan- 
field V, Staffe (1849), 13 L. T. O. S. 489. 

8044. Add* Annotation : — Refd. Banco de Portugal 
V. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K: B. 466. 

8064. Add* Annotation : — Refd. Ord v* Ord, [1923] 

2 K. B. 432. 

8067. Add* Annotation : — Refd. Torrens v* I. R. 
Oomrs. (1933), 18 Tax Gas. 262. 

8081. Add* Annotation : — Refd. L. v* L. (1034), 50 
T. L. R. 441. 

8089. Add* Annotation .•—Refd. Banco de Portugal 
V, Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 466. 

8092. Add* Annotations : — Refd. Greenwood v. 


Martin’s Bank, Ltd., [1932] 1 K. B. 871 ; 
Sulhvan V* Constable (1932), 48 T. L. R. 267. 

8097. Add, Annotation : — Consd. Knight v* Pon- 
sonby, [1925] 1 K. B. 546. 

8104a. Costs of carrying out order of court.] — 

Upon a motion by a trustee in bkpcy. to 
which bkpt.’s wife was resp. a declaration 
was made that certain furniture which was 
upon premises occupied by bkpt. & bis wife 
formed part of the property of bkpt. divisible 
among the creditors, & the ct. ordered the 
wife to account on oath before a registrar 
for the furniture & to pay the taxed costs of 
& incident to the motion. At the end of the 
declaration & order a provision was inserted, 
at the request of, & by way of indulgence to, 
the wife that, with a view to the furniture 
being bought by or on behalf of the wife from 
the trustee at a valuation by an independent 
valuer to be appointed by the parties or in 
case of difference to be appointed by the 
judge, & the wife undertaking not to part 
with or dispose of the furniture, execution 
should not issue except by leave of the judge. 
The furniture was valued by a firm of valuers 
selected by the wife out of three firms sug- 
gested by the trustee, & bought by or on 
behalf of the wife at a price based upon the 
valuation. Upon the taxation of the trus- 
tee’s solrs.’ bill of costs, the taxing master 
disallowed as against the wife the fee paid 
by the trustee to the firm of valuers, upon 
the ground that the costs relating to the 
purchase of the furniturh by or on behalf of 
the wife under the valuation did not come 
within the order, & were not costs of carrying 
it out. On a motion by the solrs. to review 
the taxation : — Held : the taxation must be 
reviewed & the fee for the valuation allowed 
as against the wife, inasmuch as it formed 
part of the costs of carrying out the order & 


8028 ii. Action already brought by 

bankrupt. ] — Held : It might be continued 
by the truatee. — B renner v. American 
Metal Co., [1920] 19 O. W. N. 239 ; 
66 D. L. R. 702 ; 1 O. B. R. 376.— CAN. 

8034 ii. Unpaid purchase price 

of shares — Sold by broker.] — Where a 
truBtee in bkpcy. gave sharee belonging 
to bkpt.’B estate to a broker to be 
Bold by him & the broker became 
bkpt. ; — Held : the trustee was en- 
titled to 8ue tb^urchafier for the price 
of the shares. — Binlatson v. Balfour, 
White & Co., Re Thornton Davidson 
& Co. (1922;, 70 D. L. R. 66.— CAN. 

•n. Action to recomr monev paid by 
bankrupt in breach of trust ] — The 
trustee in bkpcy. has no right of action, 
at least without authority from the 
cestuis que truait to recover trust 
money which was held by bkpt. & 
paid by him in breach of trust to 
others. — Salter 8c Arnold, Ltd. v* 
Dominion Bank, [1922] 2 W. W. R. 
280 ; 68 D. L. R. 767.— CAN. 

k i. Proctedings to recover land 
acquired eoUusively by third party ,] — 
Trustee, etc. v. Pabuk (1921), 42 
N. L.'R. 1.— S. AF. 

1 i. Proceedings to set ctside writ — 
Issued by mortgagee to enforce security*] 
— An asslgiiment under Bkpcy. Act 
does not prevent the holder or a mt^. 
upon a vessel from enforcing his 
seourity before the Exoh. Cft. in 
Admlty., 8c a motion by the assignee to 
sot aside the writ of summons & 
warrant of arrest Issued in the ot. by 
the mtgee. against the ship should be 
dismissed with costs. The only right 
of the assignee under Bkpcy. Act is 
to defend the action he cannot 


J.S. 


otherwise interfere therein. — W hite & 
Co. V* The Ionia (1922), 69 D. L. R. 
94 ; 20 Exoh. O. R. 32L— CAN. 

so. Proceedings to impeach sale of 
goods under Bulk Sales Act, 1917. J — 
Re Packer, [1927] 3 D. L. R. 830 ; 80 
O. L. R. 402.— CAN. 

sp. Proceedings to recover debts — 
Presidency Towns Insolvency Act .] — 
Presidency Towns Insolvency Act, 
8. 7, is not limited in its scope to matters 
in which the official assignee, by the 
operation of the insolvency law, claims 
a higher title than what the Insolvent 
himself would have had, & the official 
assignee is entitled to proceed by way 
of motion imder sect. 7 in cases where 
he has a money claim against strangers 
to the Insolvency, the only limitation 
placed on the jurisdiction of the In- 
solvency Ct. being that, when once 
the official assignee has summoned a 
witness, under sect. 36 of the Act, 
8c that witness disputes his indebted- 
ness. the official assignee has no <mtion 
but to proceed by way of suit. Where 
the official assignee, standing in no 
higher position by reason of the special 
provisions of the insolvency law than 
the bkpt. himself, seeks to recover a 
debt which Is not admitted, it Is a matter 
of discretion for the judge sitting in 
insolvency whether in any given case 
be should deal with such a claim in 
the Insolvency Ot. or refer it to the 
machinery of the ordinary ots. — 
OFiriOIAL ASSIONBE V. NaRASIMHA 
MudaliaR (1929), I. L. R. 62 Mad. 
7I7.— IND. 

sq. Action under Deaths by Accident 
CompensalionActAQOS* ]— The statutory 
rights of action, given to a person by 
Deaths by Accident Compensation Act, 

81 


1908, does not In the event of such 
person's bkpcy. pass to the official 
assignee under Bkpcy. Act, 1908, 
8. 61 . — Re Richter, [19291 N. L. R. 
364.— N.Z. 
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8099 V. .] — Burns 

V. Graham, [19231 4 D. L. R. 1111 : 
63 O. L. R. 226 ; 4 C. B. K. 190.— 

CAN. 


8099 Vi., Action 

commenced icUhout obtaining indemnity 
from creditors.] — Held: if It were 
necessary under Bkpcy. Act, s. 68 (2), 
& r. 54, that a Bpooial reason for award- 
ing costs against the trnstee personally 
should be assigned, it was too failure 
to arrange an indemnity before in- 
dulging in specuJatlve litigation know- 
ing that he had no assets. — Thorne r. 
Canadian Steering Wheel Co.. 
[1923] 4 D. L. R. 1127 ; 52 O. L. It, 
460 ; 2 C. B. R. 445.— CAN. 


8099 vU. J — Held: 

Ikpcy. Act, 68 (2), piovidcy that 
subject to the provision.^ of this Act 
I to General RuJes, tho costs of Sc 
aoidental to any prooooding in ct. • . 
hall bo in tho discreijon of tho ct. 
'he word “ ct. " has impJiodly a wider 
leaning than that given in the inter- 
retation clause. Sc the sect, applies to 
he Ct. of Apjwal. In the present case 
he clausa making the triMtoe person- 
llv liable should not l>e struck out. — 
’/kwong Tat OnoNo Co. *8 Assign- 
kvt D. h. Ii. 132: ll»221 

W W. It. 229, mb nom. Canadian 
bedit Men’s Trust Assocn., Ltd. 

Jang Bow Kee 8c Yin She* 
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was therefore within the rule that where 
costs of suit are given generally by decree at 
the hearing, the subsequent costs of working 
out the directions of the decree will be 
included . — Re Lavby, Ex p, Oohen & Cohen, 
[1920] 8 K. B. 626 ; 90 U J, K* B. 31 ; 
[1920] B. &; 0. B. 182 ; subsequent proceedings ^ 
[1921] 1 K. B. 344. 

8104b« Costs of transcript of shorthand notes 

of evidence.] — The trustee by motion apiilied 
against reap, to impeach certain transactions 
& gave formal notice by letter that he would 
read in support of the motion the transcript 
of the shortnand notes of the evidence given 
by witnesses at a private sitting. This 
motion was dismissed with costs. On taxing 
reap.’s bill of costs the taxing master dis- 
allowed part of the transcript as irrelevant 
to the motion & reduced counsers fees 
accordingly. On motion for a review of 
taxation: — Held: having regard to the 
terms of the notice to read the transcript 
resp.'s solr. was justified in bespeaking & 
paying for the whole of the transcript, k it 
was his duty to supply the whole transcript 
to counsel, accordingly, resp. was entitled 
to all the costs of consequential upon so 
doing . — Re Marks, Ex p, Vann, [1923] B. & 
C. B, 92. 

8114. Add. Annotation : — ^Reld. Re Wait, [1926] 
Oh. 962. 

8138a. After-acquired property.] — An 

undischarged bkpt. can maintain an action 
in relation to after-acquired property subject 
to the right of his trustee to intervene 
claim it. — D yster v . Kandall & Sons, [1926] 


€h. 932 ; 95 B. J. Oh. 604 ; 136 L. T. 69^ r 
70 Sol. Jo. 797 ; [19261 B. & C. R. 118. 0. A. 

8168a. 8. P. Matthews c. Dickinson (1817), 7 
Taunt. 399 ; 1 Moore, O. P. 104 5 129 B. E. 
160. 

Annotation : — Gossd. Whitworth v. Hall (18S1), 2 B. fit Ad. 

695. 

8172a. .3 — Owen v. Laveby (1900), 16 T. L. : 

376, 0. A. 

8196. Add. Annotcdions : — ^Distd. Be Lee, Ex pv 
Grunwaldt, [1920] 2 K. B. 200. Consdi. 
Huddersfield Pine Worsteds v. Todd (1926>, 
184 L. T. 82. 

8200. Add. Annotaiions : — Consd. Knight v. Pon- 
sonby, [1926] 1 K. B. 646. Ref d. Maatschap- 
pij voor Pondsenbezit v. Shell Transport Sa 
leading Oo., [1923] 2 K. B. 106. 

8276a. Action for specific performance of 

agreement — ^Time for disclaiming agreement 
unexplred.] — Puttook v . Daintbt (1894), 
38 Sol. Jo. 273. 

8281a. To apply for Judgment in default of 

defence — Draft i^nutes to be shown to official 
receiver.] — Where after action brought a 
receiving order in bkpcy. was made against 
deft., on a motion for judgment on minutes 
in default of defence the pt. made the order 
in the terms of the minutes, but directed that 
before it was drawn up the draft minutes 
should be shown to the official receiver, who 
was to be at liberty to apply to the ct. with 
regard thereto if ho should think fit. — 
Hatton v. Denison (1926), 70 Sol. Jo. 666. 

8290a. Defendant making substantial counter^ 

claim.] — An action against a deft, who makeS' 
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8106 iv. .] — If a creditor desiree 

to proceed agaiuet the trustee in 
another province he mtust apply to the 
ct. haring original jurisdiction for an 
order undor Bkpcy. Act, s. 71 (2), & 
the judge poftscssing discretionary 
powers would be entitled to consider 
whether In all the circumstances it was 
advisable to ask for the assistance of 
a bkpcy. ct. in another province. When 
the otB. of any one province ai'e seized 
with the administration of an insolvent 
estate, they should not’ jjermlt any 
other ct. to interfere except with its 
leave or conourreiioe. — lie Bryant, 
ISARD & Cto., [19241 1 D. L. R. 217 ; 
4 0. B. U. 317.— CAN. 

8132 iii. Penticton 

Hotel Co., Lti>., [1937] 3 W. W. R. 
36.— CAN. 

«r. Action to recover possession — 
Of partly built ship — For purpose 0 / 
completion.}— A jud^ of the Bkpcy. C?t. 
may grant an application for recovery 
from the trustee in bkpcy. of possession 
of ships paitly built & materials in 
connection therewith, & the necessary 
portion of bkpt.'s building yards 
claimed by appet. under a lien to 
seouro the completion & doUvery of 
ships In accordance with bkpt.*s con- 
tract & which prior to the order 
declaring the bkpcy. had been taken 

g ossesslon of by appot., & subsequently 
y the trustee. Such appot., although 
not a ** creditor or “ secmied 
creditor ” under Bkpcy. Act, comes 
within the words any other person 
aggrieved by any act or deolsi^ of the 
trustee in sect. 39. — -R. v. Hougiws, 
[19211 2 W, W, R. 388 ; 1 0. B. R. 
530.*— CAN. 

St. Action for goods sold de- 
liv€T€d.h-Held : may be brought in 
the name of the original creditor, not- 
withstanding that he has made an 


assignment for the general benefit of 
his oioditors. — K rienkk v. Scha 
[19191 1 W. W. R. 990.— CAN. 

PART XXL SECT. 5. SUB-SECT. 1.— C. 

h 4 . — .Tt—Held: bkpt had 

no right of action, such right being 
vested solely in the official assignee. — 
TiMAiiNae V Tukadoold, [19231 N. Z. 
L. R. 73.— N.Z. 

PART XXL SECT. 6. SUB-SECT. 1. 

member of bankrupt firm, ] — : after 
an authorised assignment no such 
action could be brought against bkpt. 
without leave. — Re Taylor w, Lkvkys, 
[19231 3 D. L. R. 1134 ; 52 0. L. R. 
201 ; 2 O. B. R. 390.— CAN. 

f j, Bankruptcy Act Amendment 

Act, 1923 (c. 31), 8. 10,1 — Re Canadian 
Hart Produces, (1927 ] 2 B. L. K. 
359 ; 60 O, h. R. 219.— CAN. 

f ii. By Canadian creditor in 

foreign eowr#,)— HeW .* the Superior 
Ct. of Quebec slttlRg to blmoy. had 

S ower to stay proceedings Instituted 
1 the United States by a Canadian 
creditor.— Rc Mount Royal Lumber Sc 
Flooring Co., Morgan Lumber Oo. 
V. Scott, (19271 2 B. L. R. 860 ; Q. R. 
42 K. B. 277.— CAN. 

f ili. ,} — Fribag V. BwoRamg, 

ri929J 4 D. L. R. 1067 ; 1 W. W. B. 
^8 ; 88 Man. L. R. 25 ; 10 O. B. R. 
294.— CAN. 

f iv. OanceUation of assignTnent 

before tried.] — In on ewtion of - debt. 
Itf. may show that an assigntnent to 
kpey., which had been pleaded as a 
deicnoe, had been cancelled before 
the trial. — Forbes v. Rapuse, [1934] 
3 B. L. R. T34.— CAN. 

sg. Leave of court — When necesscai/,] 
— jS; Bucm34uB» (1981) 8 D. L. B. 815.— 
CAN. 


gh. .] — ^Whitten & Oo. t?.. 

OOWPER, [19321 2 B. L. R. 240.— CAN.. 
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8237 vii. ,] — A trustee to whomi 

an assignment has been made under 
Bkpcy. Act may, with the permission^ 
of the Inspectors, under sect. 20 (1),. 

S rooeed with an action begun by 
ebtor before the assignment, without 
any leave to proceed, so far as bk 
proceedings ore oonoemed. But 
trustee cannot proceed with the aotiom 
In the name of the insolvent, nor to hlS' 
own name, but only In the oraolal name’ 
of the trustee. — Re Brenner (N.) Sc. 
Oo., Ltd.. (19211 49 O. L. B. 71: 68 
D. L. R. 040 ; 19 O. W. N. 445.-^AN, 

Personal HabUUy .} — Where* 
Rule 64 (3) applies, failure or 
neglect by the trustee to anticipate Sc 
provide against oosta betog allow^ by 
the ct. to deft, may be considered 
justification for not rdlevtog the trustee 
of his personal liability for the costs. — 
Newton v. St, Jean Baptiste Pabishv 
(1933) 8 W. W. R, 270.— CAN. 

PART XXI. SECT. 7, SUB-SECT. 1.— H. 

1 ^ t. .) — Where an assignee to 

tosolvehoy elects, under Insolvenoy 
Act, 1915, 8. 176, to abandon a common 
law action commenced by the insolvent 
prior to his tosolvenoy, the action may 
be stayed until further order by the 
ct., but should not be dismissed, tm 
a dismissal of the action might be 
pleaded to bar as res fudietda to a 
future action by the insolvent, shopld 
such an action be commenced by him 
after he has obtained his oertifioate of 
discharge. — ^Millane v. President. 
ETC., OR SlAE OP HBIDEZBERG, [1928 1 
V. L. R. 52; (19281 Argus L. R. 5.— ^ 
AUS. 
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a substantial counterclaim, & against whom a 
receiving order has been made after writ 
issued, will be stayed pending the result of 
an applicatipn to adjudicate him bhpt« — 
FraKoo V. Dotto, [1923] W. N. 40. 

8304. Annotations .•—For “ Be Somes, Stewart v. 
Somes (1895), 78 L. J. 859 read Be Somes, 
Stewart v. Somes (1895), 73 I*. T. 859.’^ 


m V.— Bankrophar. Omw 8890»— 8486a. 

8308. Add. CUeUiona : — prevums prooeedinga, 

nom. Be Sombs, Stbwart v. Sowubs (1895), 73 
L. T. 359, 0. A. 

8331. AnnotaHon : — For “ Mentd. Be Bagiey, 
[1911] 1 K. B. 317, C, A.,” read N.F. Be 
Bagiey, [1911] 1 K. B. 317.” 

8332. For “ Held : it was necessary,” etc-, read 
“ Held : it was not necessary,” etc. 


Part XXII. — The Debtors Acts and Bankruptcy Offences 

Generally. 


8835« Add. A nnotation : — Dbtd. Cotton v. Heyl, 
[1930] 1 Ch. 510. 

8348. Add. Annotation : — Consd. Cotton v. Heyl, 
[1930] 1 Ch. 610. 

8378. Add. Annotation : — Held. Green v. 
Weatherill, [1929] 2 Oh. 213. 

8398a. Equitable assignor — Undertaking to pay 
specific smn out of moneys to be received.] — 
An action for the grant to pltf. by deft, of 
his proprietary interests in an invention 
was compromised by an order on certain 
terms. One of the terms was an undertaking 
by deft, to pay pltf. a sum of iEl.OOO forth- 
with, which was duly paid, & a further sum 
of £4,000 out of the first moneys received 
by deft, on a future sale of his rights in the 
invention. No time for the payment of the 
sum in question was fixed by the under- 
taking. At the date of the order pltf. was 
aware that deft, had already disposed of 
half his rights. Pltf. having learnt that 
deft, had agreed to sell the remaining half 
interest in fiiese rights to one G. for a sum 
immediately payable & the balance by 
deferred payments & that he had used the 
amount received for his own purposes in 
breach, as the ct, found as a fact, of his under- 
taking, moved the ct. for the committal of 
deft, or the issue of a vt^rit of attachment : — 
Held : (1) the undertaking to pay the £4,000, 


being an undertaking to pay a ^ecific sum 
out of the moneys to be received in respect of 
a future sale, constituted a good eqiiitable 
assignment thereof, & by dealing with the 
moneys received in disregard of the under- 
taking deft, had committed a breach of his 
fiduciary duty to pltf. The fi^t of deft, 
therefore brought the case within the third 
exception to Debtors Act, 1869 (c. 62), 
s. 4 ; (2) the undertaking to pay out of the 
first moneys received could not be construed 
as an order to pay forthwith or within a 
fixed time after receipt within B. S. 0., 
Ord. 41, r. 6, & therefore the order for com- 
mittal or for leave to issue a writ of attach- 
ment could not be made. The ct., however, 
fixed a time for the payment of the moneys 
remaining due. — Cotton v. Heyl, [1930] 

1 Ch. 610 ; 99 L. J. Ch. 289 ; 143 L. T. 16. 

AnnotaHon :--Js to (1) Retd. WUUams v. Atlantic Asanr- 
ance Co. (1932), 37 Com. Cas. 304. 

8408. Add. Annotation Reid. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

8435. Add. Annotation : — Consd. Be Whaley, Ex p. 
Official Receiver, [1921] 2 K. B. 623. 

8435a. Motion to commit by offielal receiver 
acting as trustee — Necessity for affidavit.] — 
Bkpts. were musical artists, & on Sept* 16, 
1920, the registrar made orders for each of 
them to pay £4 a week out of their respective 


PART XXL SECT. 8. 

n 1. Order givino creditor right 

to bring proceedinge^Appeal from.} — A 
judge sitting In bkpey. baying granted 
a p^ltion by resp., under Bkpoy. Act, 
8. 85, to be autborised to take certain 
prootedings in the name of the trustee, 
but at resp.'s own expense & risk, the 
CJt. of K. B. held it was a mere pre- 
paratory Judgment & one not e^jept 
to the control of that ot. : — Heid: 
spec^ leare to appeal to the Supreme 
Ot. of Oani^a shoiud not be granted. — 
Merosanto Bank of Canada e. 
Anoebs (^1921), 67 B. L. R. 604 ; 62 
8. 0. R. 364.-~CAN. 

To set aside preferential 

tramadioTta — Rights of creditors not 
joining in ocW^.) — BeJd : oredltore 
attacking transaotions, Sc taki^ ^ 
the risk, cannot be compeUed, In the 
event of sneoess, to share the rrults of 
their snooess with those oreditois who 
deenned, to share the risk.^Be 
MOBS (1922). 63 0. h, R. 570 ; 8 
0. B. R. 300,— CAN. 

jf ^ _ To proceed icUh appeal 
—To RHPp WhS3f« ^ one 

creditor apl^ed for « obtain^ an 
order un^ Bkpoy. Act. s. 85* allowing 
him to prooeed, in the nasme of tee 


trustee, but at his own expense Afor 1^ 
own bemefit !— Held .* m a|pead to the 
Prlry did not US,*— S&s AnUEBW 


Motherwell of Canada, Ltd. (1924), 
66 O. L. R. 294; 6 O. B. R. 107,— CAN. 

PART XXII, SECT. 1, SUB-SECT. 1. 

1 1. 1924 Ad—RUfld to discharge 

^JHscreHon of cotwd.)-~PiNG Lee v. 
Paul Wise, [19291 8 D. L. R. 410; 
2 W. W. R. 876 ; 63 Can. C. O. 16 ; 
i 41 B. O. R. 64.— CAN. 

,) — On an applica- 
tion for discharge from custody under 
sect. 7 of Arrest & Imprisonment for 
Debt Act, R. S. B. C.; 1924, if the ot. 
la satisfled that deft, had no Intention 
of oulttlng the province at tee time tne 
writ of capias was issued, he should be 
dlsohan^. — T hompson v. Scollard 
1930), 41 B. O. R. 206. — CAN. 

ly. Exemption of Indians from arrest 
for deM—R. S. O., 1927, e^ lJ2~l06d— 
Ex p . Tknassk, [19313 1 B. L. R. 806 ; 
2 M. P. R. 523.— CAN. 

•e. Review of order .} — It Is open to a 
judge who has granted an ex parte order 

tm&r 8, 3 of Arr©st& Imprisonment for 
Debt Act, R.S.B.O.. 1924, to review it 
at large, le.. as to Irregularitlee ora^ to 
the merits, upon aU the materials that 
were before him when he granted it or 
upon new ones.— Mir Singh v.Giia. 
[^36] I W. W. R. 396 : 3 D. L. R. 43 , 
hb C. O. O. 263 ; 5b B. C. R. 332.— CAN. 
n. Who mm be liable to arreat— 
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Necessity for residence.} — ^A former 
resident of the Province of Prince 
Edward Island is not liable to arrest for 
evasion of debt if he returns for a 
temporary visit. — Campbell r. Camp- 
bell, [1936] 1 D. L. R. 236.— CAN. 

sf. Affidavit — Contents.] — ^An atiidavlt 
for capias must state the amount of 
the debt & how it was contracted, & 
must show a good cause of action. — 
Dykes v. Mandeville, [19361 3 

D. L. R, 434 ; 10 M. P. B. 363 : 66 
Can. O. O. 289 ; 6 F. L. J. (Can.) 69. - 
CAN. 

PART XXIL SECT. 1, SUB-SECT. 0. 

■h. indy of debtor to attend dt make 
disclosure.}— On appeal by the debtor 
from an order requiring her to Pjjy » 
certain amount per month, 
having asked that a much srijallor 
amount be substituted tborofor; 
Tffild • under the clroiimstanoes, all 
SnmatSiS for coming to a decision 
S t™hS dStor'8 ability ^ vvew 
before the ct., & the order should 
haL d?rocted the debtor to attend 

SftlSaotory disclosure. The order wm, 
therefore, set aside & o^ f<^ 
further attendance of the debtor 
gubstltuted. — R oyal Bank of Ci^ADA 
V. Diamond, [19301 1 W. W. R. 

D. L. R. 810 ; S8 Man. L. R. 585.*^CAN. 
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salaries under 1914 Act, s. 61 (2). On 
Jan. 13, 1021, upon the application of the 
oMcial receiver as trustee, under sect. 63 (1) 
of the Act, no trustee having been appointed, 
& it appearing to tbe ct. that bkpts., as 
partners, were then in receipt of at least 
£290 a week under a contract with the A. Co., 
the above orders were varied, & orders were 
made that during the continuance of the 
engagement of bkpts. at the A. each should 
pay weekly £26 out of his salary to the ofiflcial 
receiver during the bk^icy., the first payment 
to be made on Jan. 15, 1921, with liberty to 
bkpts. to apply in the event of the employ- 
ment with the A. Co. being determined. 
Appeals from these orders were dismissed by 
the Ot. of Appeal. Bkpts. having made 
default in payment of instalments under the 
orders, the ofilcial receiver as trustee applied 
for a committal of bkpts. for contempt of ct. 
under sect. 22 (4) of the Act. It was 
objected that each application should be 
supported by affidavit 4to not by a report of 
the official receiver : — Held : the official 
receiver’s report was sufficient evidence in 
support of the Application in each case, & an 
order for committal must be made. — Re 
Whaley, Ex p. Official Receiver, [1921 j 
2 K. B. 023 ; 125 L. T. 511 ; sti6 now. Re 
Whaley, Exp, Official Receiver, Re Scott, 
Ex p. Official Receiver, 90 L. J. K. B. 
802; 37 T. L. R. 645; [1021] B. & 0. R. 1. 

8430a. Application by agent for un- 

incorporated association.] — In an action by 
pltf. against an unincorporated body & 
seventeen named persons described as its 
committee, in which pltf. claimed damages 
for libel, judgment was given in the High 
Ct. for deft, with costs. On a bkpcy. notice 
founded on that judgment not being complied 
with, defte. presented a petition in bkpcy. ; 
but this petition was dismissed by che 
registrar as being wrong in form, on the 
ground (inter alia) that the petition was by 
an agent on behalf of an unincorporated 
assocn. &> others, whereas such an assocn. 
cannot sue or be sued, either in its own name 
or by a purported agent. Subsequently, 
defts. took out a judgment summons in the 
county ct., & the county ct. judge ordered 
pltf. to pay by instalments the sum due 
under the judgment of the High Ct., together 
with the costs of the summons : — Held : 
(1) as procedure by judgment summons is a 
mode of enforcing a judgment & directly 
in connection with the action, as distinguished 
from a bkpcy. petition, which is not, the 
county ct. judge had jurisdiction to make 
the order ; (2) the death of one of the suc- 

cessful defts. since the judgment did not 
render it necessary for thd survivors to 
obtain the leave of the ct, before they could 
enforce the judgment.— ^Bundy v. Motor 
Cab Owner Drivers’ Assocn. (1930), 143 
L. T. 834 ; 46 T. L. R. 422, D. C. j 


3445a. Form of application — Enforoement ot 
Divorce Court order— Affidavit of eorvioo.]-* 

When application is made for the issue of a 
judgment summons to enforce a Divorce Ct, 
order appct. must state in his application, 
& be prepared, if necessary, to prove, that the 
order has been served on resp. the affidavit 
of service filed as required by Matrimonial 
Causes Rules, 1924, r. J9. — Praotiob Note, 
[1931] W. N. 184 ; 172 L, T. Jo. 76 ; £1931] 
B. & 0. R. 44. 

8447. Add, Annotation : — Retd. Smythe v. Wiles, 
[1921] 2 K. B. 60. 

8448a. Summonses against co-respondent — For 
damages & for costs — Priority.] — Where dam- 
ages costs are awarded against a co>>resp. 
<fc petitioner takes out two judgment sum- 
monses against him, one in respect of the 
costs <fe the other in respect of the damages, 
an order will go in respect of the payment of 
costs first. — Re Winter, Ex p. Williams 
(1927), 44 T. L. R. 41 ; 71 Sol. Jo. 1002. 

8440. Add, Annotation Consd. Re A Debtor, 
[1929] 2 Oh. 146. 

8451. Add, Annotation : — Refd. Bundy v. Motor 
Cab Owner Drivers* Assocn. (1930), 143 L. T. 
334. 

8451a. Notes — Necessity for leave.] — 

Practice Note, No. 8484a, post. 

8459. Add, Annotations: — Consd. Re Blanchard, 
Ex p, Blanchard (1932), 101 h, J, Ch. 313. 
Folld. Be Hedderwick, Morten v, Brinsley, 
[1933] Oh. 669. 

8463. Add, Annotaiiona : — Refd. Edwards v. Porter 
(1924), 41 T. L. R. 67 ; Green v, WeatheriU, 
[1929] 2 Ch. 213 ; Townshend t>. Child (1932), 
48 T. L. R. 675 ; MacOarthy v, Agard, [1933] 
2 K. B. 417. 

8464. After this case add ; — 

.] — See^ now, Law Reform (Married 

Women & Tortfeasors) Act, 1936 (c. 30), 
s. 1 (d), 

8467. Add. Annotation : — Refd. Bundy v. Motor Cab 
Owner Drivers’ Assocn. (1930), 143 L. T. 334. 

8471. Add, Annotations : — Consd. Be Judgment 
Debtor (1935), 61 T. L. R. 624. Refd. 
Nesom v, Metcalfe, [1921] 1 K. B. 400 ; Be 
Blanchard, Ex p, Blanchard (1932), 48 
T. L. R. 480. 

8475. Add, Annotation : — ^Refd. Nesom v. Metcalfe, 
[1921] i K. B. 400. 

8479. Add, Annotations: — Refd. Nesom v. Metcalfe, 
[1921] 1 K, B. 400 ; Be Judgment Debtor 
(1936), 61 T. L. R. 624. 

8480. Add. Annotation : — ^Retd. Nesom v, Metcalfe, 
[1921] 1 K. B. 400. 

8484. Add, Annotations: — Consd. Nesom v. Met* 
calfe, [1921 ] 1 K. B. 400. Apld. Be Blanchard 
Ex p, Blanchard (1932), 48 T. L. R. 480. 
Refd. Be Judgment Debtor (1936), 61 T. L. R. 
624. 


PART 3tXII. SECT. 1, SUB-SECT. 6.— 
B. 

8459 ii. — Permanent alimony, 

even thougli In arrears, is not a deot 
within Arrest & Imprisenment for 
Debt Act, R. S. B. C., 1924, 8. 3.— 
Moray v. MoKat. tl9a31 2 W. W, R. 
78 ; 47 B. 0. R. 241,— CAN. 

sa. Who may make order for payment 
'--Not load master ,] — BmAVElt Lumbeb 


Co., Ltd. e. Brennbr, [1929] 2 D. L, R. 
640 ; 1 W. W. R. 683 ; 28 S. L. R. 319. 
I — CAN. 


PART. XXII. SECT. 1, SUB-SECT. S.— 

0 . 

p I. Heath of creditor — 

Right of administrators ,] — On the death 
of a indgment creditor, his adminis- 
trators must be added as pltfs. before 
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they can examine the Judirment debtor. 
— ^MoPhail V, Winslow, [1936] 2 
D. L. R. 777 ; 8 M. P. R. 562.— CAN. 


PART XXn. SECT, 1. SUB-^UBGT. 6.— 

D. 

sb. Attachment in default of payment 
— Nolwith^nding assignment in bank 
rwptcy,] — Be CmNoaoss, Jonies v, 
Glsnoboss (N. B.), U920} 2 D. L. K. 



Vol. V. — ^Baokraptcy. Cases 8484a — 8684a. 


S484a* •! — (1) An instalment order made 

pursnaasit to Debtors Act, 1869 (c. 62), s. 6, 
shall be drawn up forthwith & notice thereof 
given by pltf. to deft, by registered post at 
the last-known address of deft. 

(2) The notice shall state the amount of the 
debt due, the costs of the summons, the 
amount &> the period of the instalments & the 
day of the week or month on which the first 
instalment is directed to be paid. 

(3) Any subsequent application for the 
issue of a committal summons shall be accom- 
panied by a certified copy of the said notice 
to deft, together with a statement that no 
proceedings have been taken in respect of 
the instahnent order, or in respect of the 
judgment or order on which it is founded in 
any ct. of inferior jurisdiction. 

(4) No office copy or other copy of the 
order, or notes of the hearings made in judg- 
ment summons proceeding shall be made 
without the special leave of the judge. — 
Practice Note, [1934] W. N. 72 ; 177 L. T. 
Jo. 241 ; 77 L. Jo. 239 ; [1934] B. & C. R. 13. 

8484b. Notice of order.] — Practice Note, No. 
8484a, ante, 

8484c. Copy of order — Necessity for leave.] — 

Practice Note, No. 8484a, ante. 

8485. Add, Annoiationa : — Consd. Nesom v, Met- 
calfe, [1921] 1 K, B. 400. Refd. Re Judg- 
ment Debtor (1936), 61 T. L. R. 624. 

8486. Add, Annoiationa: — Refd. Nesom r. Metcalfe, 
[1921] 1 K, B. 400 ; Re Judgment Debtor 
(1936), 61 T. L. R. 624. 

8487. Add, Annotation : — ^Refd. Re Judgment 
Debtor (1935), 61 T. L. R. 524. 

g 494 a. Non-payment of alimony.] — It is not 

the province of the Ct. of Oh. to enforce by 
committal orders for payment of alimony 
made by the Divorce Div. Therefore, where 
a wife moved to commit her husband for 
non-compliance with an order to pay her £5 
a week, of which some £400 were in arrear ; — 
Held : to make a committal order at once in 
such a case was not the usual practice of the 
Ch. Div., & the right order was that the 
husband should pay £3 a week towards pay- 
ment of the arrears, the order made by the 
Divorce Div. still remaining in force. — Re 
Blakchard, Ex p. Blanchard (1032), 101 
L. J. Ch. 313 ; 147 L. T. 222 ; 48 T. L. R. 
480 ; 76 Sol. Jo. 459, 0. A. 

Jurisdiction of Divorce Division.] — 

See, note. Debtors Act (Matrimonial Causes) 
Jurisdiction Order, 1932, R. S, & O., 1932. 
No. 608. 

8404b. General principles.]— Re Judgment 

Debtor (1936), 61 T. L. R. 624 ; 79 Sol. Jo. 
626 ; [1934-5] B. & C. R. 197. 

8496a. Evidence of means— Sufficiency of 

evidence.] — Where a county ct. judge has 


made an order on a judgment summons for 
payment of the judmnent debt by instal- 
ments, So a subsequent application is made for 
a committal order for non-payment of the 
instalments, the effective “ order or judg- 
ment is the instalment order & not the 
original judgment, & on the application lor a 
committal order the judge cannot make the 
order unless he has affirmative evidence of 
means since the date of the instalment 
order, &> is not entitled to rely on the evidence 
previously given on the hearing of the 
application for the instalment order, nor on 
his disbelief of debtor^s evidence denying 
means, unless there is reasonably direct 
evidence of means since the date of the In- 
stalment order. — Nesom v, Metcalfe, [1921] 

1 K. B. 400 ; 90 L. J. K, B. 273 ; 124 B. T. 
606 ; 37 T. L. U, 111, D. C. 

8496b. Documents accompanying.] — Practice 

Note, No. 84S4a, ante. 

8499a. Sufficiency of evidence ol 

debtor’s means,] — Prohibition refused.] — 
Edward v. Wyvlll (1885), 2 T. L. R. 210, 

C. A. 

8501. Add. Annotations : — Apld. Re Blanchardt 
Ex p, Blanchard (1932), 48 T. L. R. 480. 
Consd. Re Judgment Debtor (1935), 51 
T. L. R. 624. Refd. Nesom v, Metcalfe, 
[1921] 1 K. B. 400. 

8506. Add. Annotations: — Apld. Morrissv. Winter, 
[1930] 1 K. B. 243. Refd. Ck>pper Export 
Assocn. Inc. v, Mersey Docks & Harbour 
Board (1932), 48 T. L. R. 542. 

8513. Add. Annotaiion : — Consd. Nesom v. Met- 
calfe, [1921] 1 K. B. 400. 

8521. Add. Annotation: — Consd. R. v. Central 
Criminal Court J.T Ex p. L. C. C., [1925] 

2 K. B. 43. 


Sect. 3 (p. 1044).— BANKRUPTCY OFFENCES, 

See^ also, Bkpcy. (Amendment) Act, 1926 (c. 7), 

s. 5. 

8534a. Intent to defraud — Burden of proof.] — 

On the hearing of a charge against bkpt. 
under 1919 Act, s. 154 (4) (6), proof that deft, 
has been in possession of property to the 
value there specified does not throw upon him 
the burden of showing that he has not con- 
cealed or fraudulently removed any part of 
it after or within six montlis before the pre- 
sentation of the petition ; but proof that 
during that period deft, has concealed or 
removed a part of his property to that value 
throws upon him the burden of showing that 
in doing so he had no intent to defraud. — 
B. V. Brixton Prison (Governor), Ex p. 
Shure, [1926] 1 K. B. 127 ; 95 L. J. K. B. 
361; 134 L. T. 317; 28 Cox, 0. 0. 126; 
[1926] B. &C. B. 1,D. C. 


PART. XXU, SECT. 1, SUB-SECT. 

c* 

actitm by agaSist crediior .] — 

Morwbon V. MtTLav, fl9351 1 W. W, R. 
123 ; 49 B. O. R. 326.-~CAN. 

PART XXn. SECT. 2. 

k L - — ,] — Toole v, Hbnne- 

berry (P. E. I.). [1928] 3 P. L. R. 38.— 
CAN. ^ 

k U. .] — Fraudiilezit Debtore 

Arrest Act* R. S. 0., 1914 <o. 83), eaaots 
that before a writ ol ca» aa. will be 


issued,. It must be shown that debtor 
has been guilty of an Intent to defraud 
his oredltors. Where debtor had 
assigned all his property for the benefit 
of ms creditors & then left Ontario & 
had subsequently returned with the 
object of settling pltf.’s claim & had 
resided unmolested in Ontario for 
some time : — It eld : no fraudulent in* 
tent shown.— -Canada Lumber 0o,v. 
GaffkeT, [192314 D. L. R. 594^AN. 

k iii. Under Ab8C(mdi'ng Debtors 

Adt, R. 8. 0.. im (0. eSJ^dbtmuA 
be due token ’ 

BABNBB (1888). 10 P. B. 20.— CAN, 
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sd. Attachment of aeroplane, temr 
paraHlv landed~For ddd 
foreign dtmird of 

Williams Aikwais. 

[1931] 2 D. L. H- 82A-“CAN. 

PART XXII. SECT. 3, SUB-SECT. t. 

Jv Prosecution — In w^t 

eouH\—Vpon a motion to quash the 
ordei^ of a polioti mag^lstra^ on the 
gfonnd that only a judge In bkpo^^h^ 
power to act in such a 0^®. 
since the offence was an IndlptaiilO 
offence It ought to be prosecuted & 
carried on tuider the (Mminal Code 



Oases 8667a- 8688a. EmuBM AND Empike Digest Sotpuemeot. 


8557a. Failure to keep aecount kooks*} — Under 
1014 Act, s. 158, as amended by Bkpcy. 
(Amendment) Act, 1926 (c. 7), s. 7, an 
omission to keep books ol account though 
“ honest ** may not be ** excusable.**— R. v. 
Dandridgh (1931), 22 Or. App. Rep. 150; 
[1931] B. A C. R. 40, 0. 0. A. 

S5e5a. .] — R. V, Dorrington 

(1927), 20 Or. App. Rep. 1, 0. 0. A. 

8587a* Obligation to disolose bankruptcy abso^ 

lute.] — The obligation imposed by 1014 Act, 
s. 155 (a), on an undischarged bkpt. to disclose 
his position to the person from whom he 
seeks credit is absolute. It is no defence 
that he took steps to have such information 
conveyed or that he had reasonable grounds 
to believe that it has been conveyed, if in 
fact it had not. — R. v. Leinster (Duke)^ 
[1924] 1 K. B. 311 ; 93 L. J. K. B. 144 ; 130 
L. T. 318 ; 87 J. P. 191 ; 40 T. L. R, 33 ; 68 
Sol. Jo. 211 ; 27 Oox, C. 0. 574 ; 17 Or. App. 
Rep. 170 ; [1924] B. A 0. R. 78, 0. 0. A. 

8590a. Sale of land & business to bankrupt — 

Purchase money payable by Instalments.] — 
Pltfs. entered into a contract with deft, for 
the sale to him of the whole, issued share 
capital of a private co. & of certain freehold 
premises. The contract provided that the 
purchase price or any unpaid part thereof 
should carry interest at 2i per cent, per 
annum from the date of completion &; should 
be payable by weekly instalments of principal 


dc interest of not less that £3, A if any such 
instalment should be in cjcrear for fourteen 
days the unpaid balance of the purchase 
money should become immediately payable & 
should be secured by a legal charge upon the 
freehold property. Pltfs. asked for rescis- 
sion of the contract by reason of the fact 
that the purchaser cono^ed from them until 
after the execution of the contract the fact 
that he was an undischarged bkpt . : — Held : 
the entering into a contract in this form by an 
undischarged bkpt. is an obtaining of credit 
within sect. 166 of 1914 Act, & a contract 
so entered into by an undischarged bkpt. 
without disclosure of the fact that he is an 
undischarged bkpt. is unenforceable by him. 
Pltfs. were, therefore, entitled to an order 
for rescission of the contract costs of the 
action. — Be Chois y v, Hynes, [1937] 4 All 
B. R. 54 ; 81 Sol. Jo. 883. 

$593a. Time tor ^ving information of bankruptcy.] 
— If an undischarged bkpt. gives information 
to a creditor a reasonable time before he 
obtains credit from him he is not within 
Bkpcy. Act, 1914 (c. 69), s. 156. The in* 
formation need not necessarily be given at 
the moment of obtaining the credit. — R* v. 
Zeitlin (1932), 23 Or, App. Rep. 163; [1933] 
B. & C. R. 69, 0. 0. A. 

8633a. Bankrupt guilty of gambling — Severity of 
sentence.] — R, v, Brewin (1926), 19 Or. App. 
Rep. 154, O. 0. A. 


like any other ollenoe of a criminal 
nature, & motion dlsmiseed. — K. e. 
Rot. 119231 2 D. L. R. 1182 : 39 Can. 
Crlm. Oaa. 347 ; 4 0. B. R. 90.— CAN. 

8584 V. Who may be liable .] — 

Applta., one being the manager Sc the 
other an employee of a bkpt. oo. were 
oonvloted for having oonoealed & 
fraudnlently removed gooda belonging 
to the bkpt., contrary to sect. 191 of 
Bkpcy. Act. The ground of appeal waa 
that no other i>erson than the bkpt. 
could be indicted for any ofCenoe xmder 
that eeotion : — Held : afltonlng that 
conviction, the offences created by 
sect. 191 of Bkpoy. Act were offences 
within sect. 69 of the Criminal Code. 
— SiMOOviTOH V. R., [1936] S. O. R. 
26 : 1,D. L. R. 769 ; 63 O. C. C. 701.— 
CAN. 

ql, ProseexMon an abuse of 

process,] — ^Where criminal proceedings 
against a debtor for trauaulent oon* 
cealm8nt are not taken in vindication 
of publio justice but wholly because 
of ms refusm to comply with a dememd 
from his creditors to ** dig up the 
mouey or take the cousequenoea,** the 
prosecution is an abuse of process 
which the cts. cannot countenanoe. 
The oriminal cte. are not to be held 
in terrorem over alleged debtors. — 
R. V, Bell (B. O,), [1929] 8 D, L. R. 
981 ; ^ W. W. R. 399 ; 61 Can. Crlm. 
Css. 886.— CAN. 

I 1 . .1— To Justify a 

committal of a judgment debtor under 
Arrest 8c ImprisQnment for Debt Act 
for oonoeaUng or making away with his 
property *• In order to defeat, delay 
or oefrand his creditors or any of them, 
a fraudulent Intent must be shown. 
Neither due Sc reasonable appropriation 
of property or income to the malnte- 
nanoe Sc health of himself Sc his family, 
aooordlng to oiroumstanoes, not, of 
themselves, improvidence hr ** great 
careieasness ** in expenditure, import a 
fraudulent intent. Continuous wilful 
Sc extravagant squandejtog'of Mtor's 
income in self-mdulgenoe ihJght be 
carried to such a degree as wotdd 
manifest a fraudnlent intention to 
contravene the |tatute‘.~K7nT£K& v, 

ohctvbt, [19211 1 w. wTr. 


t li. .1 — Affidavits 

used on an application for a writ of 
attachment under Absconding Debtors 
Act, R. S. S., 1920 (c. 58), 8. 3, alle^ng 
that defts. were ** badly Involved & 
** financially embarrassed,** setting out 
a newspaper advertisement by derts. of 
certain chattels for sale sc giving 
deponents* opinions from their ** ex- 
perience ** In dealing with defts. that 
they were attempting to sell with 
Intent to defraud creditors ; — Held : 
insufficient to justify granting the 
application. — OaNantAN Bank or Com- 
merce V, Kenzie, [1923] 2 W. W. R. 
993.— CAN. 

t Ui. Held ; the 

affidavit ol pltf. stating merely that he 
had good reason to believe Sc did verily 
believe that deft. ** has asslraed, trans- 
ferred Sc disposed of his personal 
property 8c effects by a bill of sale 
with intent Sc d^ign to defraud his 
creditors'** was insufficient. The affi- 
davit must show ** such lekots Sc olr* 
oumstances as form the grounds ot 
such beliefs,** as required by tbe 
K. B. Div. Rules.— Dow e. DaYmewt, 
[19281 1 D. L. R, 772 ; 32 Man. L. R. 
402 ; [1922 ] 8 W. W, R. 1119.— CAN. 

t Iv. — On a prosecution 

under the Criminal Code, s. 417, the 
Intent & not the effect is to be looked 
at, Sc, where the effect of a oonveyanoe 
is merely to prefer one creditor over 
another, the Intent to prefer not being 
an Intent to defraud, there is no offence. 
— R. V. Crew, [1926] 4 D. L. R. 841 ; 
46 Can. Oilm. Cas. 123 ; 59 0. L. R. 
201.— CAN. 

0 i. Oiviny undue pref€rmce,y^ 

A. convicted of a contravention ot 
Insolvency Act, 32 of 1916, s. 189 (3), 
had shortly before he surrendered his 
estate made payments to two creditors, 
Sc there was no proof to rebut the in- 
ference that he intended to prefer these 
creditors:— Held.* the conviction should 
be sustained*— R. e. Ismaip (1920), 
App. D. 316.— 8 . AT. . 

■g. Maki/nq fedse stedemmt^After 
culfudioaH&n *} — An officer of a eomo, 
mar be bonvlcted of making a fuse 
smteinefit, even alter edjudioation, for 
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the pun>ose of influencing creditors to 
accept a composition. — R. c. Minden, 
[1935] 4 D. L. R. 309 ; O. R. 486 ; 
64 O. C. 0. 309.— CAN. 

PART XXII. SECT. 8, SUB-SECT. 2. 

8644 il. Insolvency Act, 32 of 

1910. 8. 136 (3).J— Tbe offence created 
by this sect, consists in the disposal by 
Insolvent otherwise than in the ordinary 
oouise of buainesB of property which he 
has obtained on credit, & the Jury 
should be directed to confine their 
attention to the mode of disposal of 
the property purchased ou credit. — 
R. e. Abrahamson (1920), App. D. 
283.— S. AF. 

PART XXII. SECT. 8, SUB-SECT. 8* 

8556 ii. .)— Parajk V , R. (1919), 

40 N. L. B. 328.— S. AF. 

PART. XXII. SECT. 8, SUB-SECT. 4. 

»o. Obtaining repaired car by fraud,] 
— The criminal Intent Involved in the 
offence created by the sub -sect., is 
the intent to cheat another out ot a 
position of economic safety Into the 
position of risk involved In giving 
credit ; it is n(7t an intent to defraud 
another of some material thing. The 
prisoner delivered a motor ou to the 

C secutor for repair. By means Of 
e representations the prisoner n- 
duoed the prosecutor to allow him to 
take away the repaired oar Without 
immediate payment : — Held .* an 

offence, t^er the sub-seotlon was 
estamlshed, & It was not neoessary to 
prove an Intent to defraud the prose- 
cutor of the money due for the repairs. 
— R. V, Keixy, [193« V. L. R. 29 ; 40 
Argus. L. R. 6. — ^AUS. 

PART XXll. SECT. 8* SUB-SECT. 6. 

sv. Procedure far c&mmmcino Sb 
oorrying on prosetmion ,) — Where bkpt* 
is chamd with indictable offences 
under Bkpcy. ACt, s. 89, Sc orders to 
prosecute are made under sect. 93> the 
prosecution must be commenoed Sc 
edmed on under Ctinfftial (?ode, Sc a 
justice Of the peace or poHoe magistrate 
has jurisdiction to leocive the informh- 
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Part XXIIl.— Compositions and Schemes and Deeds of 

Arrangement. 


Add* Annotations: — ^Aptd. Be Ellis» [1925] 
Oh, 564, Reid. Huddersfield Fine Worsteds 
V. Todd (1925), 42 T. L. R. 52. 

8645»« To entiNTtaln claim to enforce right 

adverse to deed-^Creditor not entitled to 
hcneflt of deed.] — In 1922 applt. entered into 
the employment of debtor as manageress of 
his busmess, & as a condition of such employ- 
ment she lent him a sum of i6500 for the re- 
payment of which he gave her a charge on 
his share ds interest in his business. In 1924 
debtor executed a deed of arrangement for 
the benefit of his creditors generally. The 
deed was expressed to be made between 
debtor of the first, the trustee of the second 
pare, three named creditors of the third 
part, &> ** the several persons, companies, & 
partnership firms, being creditors of debtor, 
whose names & seals are .set out & affixed 
to the schedule hereto, or who shall otherwise 
in writing assent to these presents, herein- 
after called ‘ the creditors ' of the fourth 
part. Applt., who refused to consent to the 
deed, applied under the above sect, for a 
declaration that she was entitled as against 
the trustee of the deed to a charge on all the 
share & interest, with the exception of 
chattels, of debtor in his business, &; for an 
order that the trustee should hand over & 
execute such documents as might be necessary 
for the purpose of transferring the share & 
interest to applt. The registrar in bkpey. 
dismissed the application on the ground that 
he had no jurisdiction under the sect- to 
entertain it. On appeal: — Held: (1) the 
object of the sect, was to provide a trustee 
or ce$tui que trust under a deed of arrange- 
ment with a summary means of obtaining a 
determination of questions arising in the 
administration of the trusts of the deed 
similar to that provided by originating 
summons in the Ch, Div. under R. S. O. 
Ord. 55, r. 3 ; (2) applt. was not a creditor 
entitled to the benefit of the deed ; creditors 
so entitled were those defined as such by the 
deed, ^ applt., not having assented to the 
deed, did not come wlthm that category; 
(3) applt. *s claim was not for the enforcement 
of the trusts or the determination of any 


questions arising under the deed within the 
above sect., but was a claim to enforce a 
right adverse & paramount to the deed. — 
Re Ellis, [1925] Ch. 564 ; 41 T. L. R. 474 ; 
8uh nom. Re Ei.li8, Ex p* Myttknabeb, 94 
L. J. Ch. 239 ; [1925] B. & C. R. 81 ; suJb nom. 
Be A Deed of Arrangement (No. 9 of 
1924), 133 L. T. 306, C. A. 

864511. Under 1914 (Deeds) Act, s. 11 — To extend 
time for giving security by trustee.] — The 
registrar has no jurisdiction to extend the 
period of seven days, allowed by above 
sect, within which the trustee under a deed 
of arrangement must give security in the 
prescribed manner . — Re Eajrly, Smith & 
Pavey, Ex p. Trustee (1928), 98 L. J. Ch. 
34 ; [1928] B. & 0. R. 113. 

8658a. Proposal in writing under 1914 Act, s. 16— 
Necessity for signature by debtor.] — At 
a meeting of creators of a debtor against 

• whom a receiving order bad been made a 
proposal for a scheme of composition was 
submitted on behalf of the debtor. The 
proposal was not signed by the debtor him- 
self but by his solrs. On behalf of the 
debtor a certificate by an eminent physician 
was exhibited to an affidavit, in which it was 
stated that the debtor was “ still so seriously 
ill as to make it quite impossible for him to 
discuss any matters of business, & that any 
attempt to explain to him business dets^ils 
or proceedings would have a serious & 
possibly a fatal effect upon him ” : — Held : 
no proposal for a composition had been 
lodged by the debtor within 1914 Act, 
B. 16 (1) ; the words “ signed by him ” were 
explicit ; there was no ground for altering 
the words of the statute or giving to the 
statute a judicial interpretation which would 
in effect be an amendment or alteration of its 
plain terms. — Re Blujchbr (Prince), Ex p. 
Debtor, [1931] 2 Ch. 70 ; 47 T. L. R. 19 ; 
74 Sol. Jo. 736 ; sub nom. Bluchbr (Prince), 
Re, Debtor v. Official Receiver, 100 
D. J. Oh. 292 ; 144 L. T. 152 ; [1931] B. & 
O. R. 1, 0. A. 

8665. Add. Annotation : — Held. Everett v. Griffiths, 
[1924] 1 K. B. 941. 


tlon, bold the prelimlna^ tovestiga* 
tion Be oommlt for trial. Upon a com- 
mittal it the ledge who made the order 
presides at the trial, he acts not as a 
judge in hlmoy., but as a judge of the 
Bupreihe Ot.^ — R. (Emebt) v. Roy, 
"9233 2 W. W. K. 400.— CAN. 

eave to prose- 
,ite Afpwbbaum, 
; 58 O. O, O- 


•y. AppUcaUon for I 
. jU.] — R. V. Maboovitz 
11932) 4 D. L. R. 835 
356.— CAN. 


to. 3— Order for leave to pro. 
need under sect. 195 of Blcpcy. Act Is 
not a condition jpreoedent to prosecu- 
tion under sect. 191 (o) of Blmcy. Aot. 
— R, V. Ii^LPMAN, U9383 3 d, L. R. 
267 ; O. B. 254 ; 59 C, O.D.SSO.^-SAN. 

•I. Riffht of eredHtor to lap ehor^.}— 
A Gtoditor may lay a charge^ altl^oiwb 
the Blc^y. Aot provides for ah orto 
for proseoution by the ot, oh the r^ort 
of the tm8teo.-^3EHVB3eT e. R-. ‘ 

4 n, R. 587 ; 62 0. 0. 0. 166. 


PART XXIII. SECT. 3, SUB-SECT. 1. 

tw. Meeting duly tnimmOMd not held 
— Meeting held on following day — No 
proper adioumment of first meeHng.] 
— Bold: the meeting was Irregular & all 
business done void, because the um 
proposed, meeting was not adjourned 
according to the rules . — Be Wholksale 
Obocrbs, [19231 2 D. L. R. 491 ; 
3 C. B. R. 650.— CAN. 

PART XXIII, SECT. 3, SUB-SECT. 2. 

m 1. -- — - Wife of barUempt .) — The 
wife of bltpt. is not barred by her 
status as wife from voting on a resolu- 
tion to'wlud up her husband's estate 
under a deed of arrangement, although 
the efiteot of Die resolution is to prevent 
tlm election of a trustee. — ^M aonauoht 
e. BiavwmuHT, [19273 8. C. 285.— 
SOOT, 

8677 II, - — - Proxy for 

eompantr.j— A proxy need not be under 
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the CO. *8 seal, unless expressly re<jnired 
by the Act of Incorporation, or by the 
articles of assoon. ; if it is so requiix^d 
the burden of establishing its necessity 
is on the person alleging It. 

A proxy which purports to be ejgne<l 
by the co., under which is subsenbod 
the name of the pei^son who alllxos the 
signature of the oo. & who bo df.sonocs 
himself that the ohairnian can coindiide 
be is an officer or enir)loyoo of tlic oo., 
Is primAjOeie evidence of ^ 

the ohairman shtniid i-cocj vo it dc permit 
the peixon named 
Re 


1227 : 3 W. V\. R. o87. 

8682 1. J'f*’ resped of what debts 

Unliquidated damages. 1 — Where there 

Is a claim for unliquidated damag^ 
they must bo assessed before the 
claimant can have any right to vote. — 
He ANDBKW MOTHBBWELL 
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3033a. Chalmian net bound by ^decision of 

previous oliairmanj — Reid.* on the con- 
struction of Sched. I., rule 14 of 1914 Act, the 
decision of the chairman of the first meeting 
to admit or reject a proof for the purpose of 
voting is not binding, & that the chairman at 
each subsequent meeting has the power to 
admit or reject the proof. — Re Potts, Rx p. 
Etabussbments OAiXOT & De Sohrijver 
V. Leonabd Tubbs &; Co. <fe Official 
Recewbr, [1934] Oh. 856; 103 L. J. Ch. 
115 ; 160 L. T. 456 ; 60 T. L. R. 193 ; 78 
Sol. Jo. 103 ; [1933] B. & C. R. 217. 

8758. Add. Annotation : — Refd. Sevenoaks tJ. D. O. 
V. Twynam, [1929] 2 K. B. 440. 

8764. Add. Annotation : — ^Refd. Re Gregory, Ex p. 
Norton, [1935] Ch. 65. 

8768. Add. Annotaiions : — Refd. Re Ellis, [1925] 
Ch. 564 ; Huddersfield Fine Worlds v. 
Todd (1926), 42 T. L. R. 62. 

8771a. Unstamped deed — Admissibility in evidenee 
— To prove non-registration.] — Re Shaw, Exp. 
Official Receiver, No, 434a, ante. 

8772a. Under 1914 (Deeds) Act — Necessity for 
assent of majority of creditors — How majority 
calculated.] — A debtor gave his sister a 
power of attorney authorising her to execute 
a deed of arrangement for the benefit of his 
creditors & to make any affidavit necessary 
for registering the deed. The deed was 
accordingly executed by her as his attorney 
under the power, & she also made the 
affidavit required by 1914 (Deeds) Act, s. 6 (1), 
to be made “ by the debtor ** on the registra- 
tion of the deed stating the total estimated 
amount of property & liabilities included 
under the deed the names & addresses of 
the creditors. There were ninety -six creditors 
in all, of whom sixty-eight were for sums over 
£10 ; twenty-five of the sixty-eight did not 
assent to the deed within the time required 
by the Act ; forty-three with debts over £10 
& twenty-eight with debts under £10 assented. 
The debtor escaped bkpey. proceedings by 
reason of the execution of the deed & after- 
wards recognised it & concurred in the trustee 


acting under it. He subsequently an 

application for a declaration the deed 
void. No creditor was made a pmy to 
the application, it being addre^d to the 
trustee of the deed alone : — Reid : (1) • " 
deed had received the assent of the majority 
of creditors In number within sect. 8 (6) of the 
Act, inasmuch as for the purpose of the 
section creditors whose debts amount to sums 
not exceeding £10 are not to be reckoned 
either in calculating the total number of 
creditors or the majority in number ; (2) in- 
asmuch as the creditors did not, under the 
power of attorney, gain any control over the 
debtor’s property or business, it was not in 
itself a deed of arrangement within 
sect. 1 (2) (e) of the Act, which required 
registration in order to be valid . — Re Wilson, 
[1916] 1 K. B. 382 ; 85 L. J. K. B. 320 ; 114 
L. T. 32 ; 32 T. L. B. 86 ; 60 Sol. Jo. 90 ; 
[1916] H. B. R. 17, D. 0. 

8778a. .] — In 1904 debtor who was 

heavily Indebted, & against whom bkpey. 
proceedings were pending, signed an instru- 
ment under which a trustee was to receive 
the whole of debtor’s income &, after making 
certain deductions, to distribute the balance 
among the creditors, & in consideration of 
the arrangement the creditors agreed that 
all proceedings in bkpey. or otherwise were 
to be stayed to accept payment of their 
debts by instalments & .to release debtor 
from all claims or demands in respect of their 
debts. The instrument provided that no 
document executed by debtor should be 
registered under the above Act. A number 
of the then creditoi*s including appet. assented 
to the instrument, which was never registered 
under Act. The arrangement was carried 
out until the death of debtor, which occurred 
in Nov. 1918, appet. receiving pro rata 
amounts on his debt between Aug. 1905, A: 
July, 1917. The debt carried interest at 
4 per cent. & the payments under the arrange- 
ment to appet. were not sufficient to cover 
the interest so that an amount exceeding the 
original debt was still owing to appet, la 


fl923]4 D.L.R.986; ojOTd., 25 0. W. N. 
359,—OAN. 

8682 ii. .l—HeW; 

valaatioQ by the ct. a oondition pre- 
cedent . — Re AxtXHUR Fuel Oo, (Man.), 
[19271 1 D. L. R. 646 ; [1927] 1 

W. W. R. 168.--CAN. 

8684 iv. .J — Since Bkpoy. Act. 

1921 (c. 17), 8, 12, Bkpey. lot. 1919 
(c. 36), 8. 13 (3) mnst be construed as 
meaning that in the calculation ol 
proved debts, the two -thirds In value 
may be composed partly of debts less 
than $26, but as regards voting, 
oroditors whose claims are less than 
$25 , are to bo excluded. Under 
Bkpoy. Act, 1919, s. 42, no one whose 
olaun Is for leas than $25 may vote. — 
Re BLtTEBnm Fashion Shops, Ltd., 
[1921] 69 P. L. R. 549.— CAN. 

sa. Appeal from decision of chair- 
man — Rights of credUar who has not 
filed proof at Ume of meeHng.h--A 
creditor is entitled to exorcise his rights 
provided be has duly proven his claim 
in accordance with Bkpey. Act & 
Rules prior to the hearing of the 
appeal. The ot, may adjourn the 
hearing of the appeal to permit of 
Buoh proof, provided that the creditor 
has not delayed unreasonably in 
making It.— ife MoOoubrbt, Be Strat- 
ton & Gbeenshiiclds, 119241 

4 D. L. R. 1227 : U9241 8 ’W'. W. R. 
587. — CAN« 


sb. On technical grounds — 

Necessity to raise objection before 
decision given — IHwretum of court.}— 
Re MoCoubret, Re Stratton & 
Grbenshields, IjTD., [1924] 4 P. L. B. 
X227 ; [1024] 3 W. W. R. 587.— CAN. 

•0, Application by creditor to be 

added or substituted as appellant .] — 
Not allowed, since the latter creditor 
had a right of appeal, & the rights 
of the creditor applying to be added 
would not be affected by the non 
joinder or non-substitution. — Re 
MoCotTBRET, Re Stratton & Green- 
SHIELDS, Ltd» {19241 4 D. L. R. 1227; 
[19241 3 W. W. R. 587.— CAN. 

creditor entitled to vote — 
Objection at meeting.] — Held : not a 
condition precedent — Re Arthur 
FtTBL Oo. rMan.),U9271 1 D. L. R. 
646 ; [19271 i W. W. R. 168.— CAN, 

»f. Method of voting — Corporations.] 
—Corpus, must vote at meetings of 
creditors by depositing signed proxies 
with the custodian, under Bkpey. 
Act, as. 99 (1), 101 (1). — Carrie, 
[1936] 1 P. Xj. a. 456 ; 0. R. 28.— CAN. 


PAAt XXIU. sect. 8. SUBJECT. 1. 

sk. Effect of.) — A composition or 
scheme ol arrangement, though ap- 
proved by the ct. Sc by statute binding 
on all the creditors, is At bottom only 
a contract between tbe parties. 
Creditors’ fights are only suspend^ 
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during the composition period. There 
is no obligation, legal or moral, which 
can debar the composition oredltors, if 
the composition has been annulled, 
from claiming to rank on the assets of 
the estate pari passu >vlth the creditors 
whose claims nave arisen since the 
composition. — Re Ltpson, [19241 3 
P. L. R. 761 ; 56 O. L. R. 215 ; 24 
O. W. N. 382.— CAN, 

sm. ,1 — Held: a judicial hypo- 
thec upon real assets of debtor, re- 
sulting from registration, was post- 
poned to an anthorlsed assignment 
subsequently made by debtor for the 
benefit of his creditors.^ — Botal Bank 
OF Canada v. Larue, [1928] A. 0. 
187 ; 97 L. J. P. O. 49 ; 18$ L. T. 
662 ; affd. S. 0. sub. nom. Belanger, 
BTC. V. Rotal Bank op Canada, [19263 
S. O. R. 218,— CAN. 

sp. Authorised^ assignment by part- 
ner on behalf of firm — No avfhorUy by 
other partner.]— Held : Invalid. — Be 
SquiREa Brothers, [1982] 3 W. W. R. 
30 ; 68 D. L. R. 671.— CAN. 

PART XXIU. SECT. 6, SUBJECT. 2,— 
A. 

St. Under Bankruptoy Act^Beed of 
assignment .} — The title of an assignee 
Is not complete as against third persons 
untU registration.— T owers v. Solo- 
MON, h922] 1 W. W. R. 1077 ; 2 
0. B. a. 878.— OAM. 



Feb. 1919, an administration order under 1 
1914 Act, 8. 130, was made upon a creditor’s 
petition for the administration of deceased j 
debtor’s estate as being a person who had 
died insolvent, A the estate was being 
administered by the official receiver. At the 
time of debtor’s death there was in the 
of the trustee under the instrument a sum 
of £465 8s. 8(2. which the official receiver 
claimed on the ground that it formed part 
of the general estate of debtor, & the trustee 
paid the amount to him upon the terms that 
the official receiver was to be in the same 
position as he wo\ild have been if the money 
had remained in the trustee’s hands. On a 
motion by appct. for a declaration that the 
£465 8s. 3(2. was held by the trustee on behalf 
of the assenting creditors, including appct,, 
was divisible amongst them, & that appct. 
was entitled to prove in the administration 
of the estate for the balance due to him 
from debtor after giving credit for aD smns 
received or receivable under the arrangement : 
— Held: (1) the instrument was a <ieed of 
arrangement within 1887 Act, s. 4 (2), upon 
the ground that it was an assignment of 
property by debtor for the benefit of his 
creditors generally & also upon the ground 
that it was an agreement for a composition ; 
(2) not having been registered it was void 
under sect, 6 of the Act ; (3) as the instru- 
ment was void it created no trust for the 
benefit of the creditors, & the trustee under 
the instrument held the £465 Ss, 3(2. to the 
use of the official receiver as the representa- 
tive of debtor, & was boimd to repay it to 
him ; (4) as the only direction to apply the 
money received by the trustee was contained 
in the void instrument & all parties knew A 
acted upon the assumption that it was in- 
valid, deceased debtor would not have been, 
nor was the official receiver as his repre- 
sentative, estopped from setting up its in- 
validity & claiming from the tinistee any 
money still in his hands ; (5) equally there 
was no estoppel which prevented appct, 
from setting up the invalidity of the instru- 
ment & proving in the administration for 
the balance due to him from debtor ; (6) as 
the instrument was void the release of the 
debts it contained was of no effect ; (7) as 
under the instrument there was only a pro- 
vision for payment to the creditors of debi^r’s 
"income so long as he lived, no promise to pay 
the balance of the debts could be implied 
' from the payments which had been made so 
as to take the debts out of the operation of 
the statutes of limitation, & appct. *b right to 
prove in the administration for the balance 
due to him was therefore barred, — lie Lee, 
Ex p. Grunwaldt, [1920] 2 K. B. 200 ; 89 
L. J. K. B. 364; 123 L. T. Sh; [1919] 
B. & 0. R. 287. 

Annotations: — As to (3), (4), (5) & (6) Oonid. Me A Bank- 
niptoF Notice, [19241 2 Oh, 76. Retd. Hudderafiold Fine 
Worsteds t). Todd (1923), 42 T. L. R. 62. 

87B2e. Assignment o! property to trustees for 

benefit of creditors — ^Assignment not to be 
re0stered «] — Be A Bankruptcy Notice, No 
797a, owic. 

8782b, Authority to realise trader’s estate dt 


PART XXllI. SEOt. 6. SUB-SECT. 2.— 
B. 

NeoessUnt for.} — An asslflrnment 
under Bkpoy. Act tnnst be accepted 


for registration thoug’h not aocom- 
panled by the affidavit provided for 
by Homesteads Act, 1920, s. 7. & 
Assignment Act, a. 7a . — Re JjAND 

89 


Vol.V. — ^Bankruptcy. 

to apply proceeds In payment ol ewattoM.)— 
A letter signed by debtor in the following 
form: “1 hereby authorise you to realSse 
^y estate including stock-in-trade, book 
debts, furniture, & all other assets & to apply 
the proceeds first in payment of the costa, 
charges, & preferential claims, etc., & 
secondly to pay the balance to my creditors 
pro rata ” ; — Held : (1) not an “ assignment 
of property ” within sect. 1 (2) (a) of the 
above Act ; (2) not a deed of arrangement 
within sub-sect. 1. — Litton (B.), Ltd. v. 
Bell, [1924] 1 K. B. 701 ; 40 T. L. R. 163 ; 
8vb nom. Litton (B.), Ltd. v. Bell, Hayes v, 
Bell, 93 L. .1. K. B. 563 ; 130 L. T. 749 ; 
68 Sol. Jo. 521 ; [1924] B. & C. R. 82, 0. A. 

8782c. Document discharging debtor — Con- 

stituting assignment for benefit of creditors^ 
generally.] — Pltf.’s claim was for £148, the* 
amount of two bills of exchange drawn by 
pltf., accepted by deft. & dishonoured on 
presentation. Deft, pleaded in his defence 
that the cause of action was merged in a deed 
of arrangement executed by him in favour of 
creditors. By that document the consenting 
creditors of deft accepted the following terms 
for the settlement of all debts owing by deft, 
to them : “ (1 ) all the goods which have been 
removed from M.’s office &; given to M. & Co., 
in trust on behalf of creditors, should be 
handed over to the creditors . . . (2) M. 
undertakes to pay to the above trustee for 
the creditors £80 payable , . . (3) M. also 
undertakes to pay on his own account 
(certain creditors named therein) who shall 
bo excluded from the list of the general 
creditors. I agree to these terms ” : — Held : 
the agreement was for the benefit of three or 
more creditors, made by a debtor who was 
at the date of the execution of the deed 
insolvent, & was a deed of arrangement 
within sect. 1 of the above Act, & was void 
owing to non-registration. — I ^andsbero v. 
Mendel, [1924] W. N. 46. 

8782d. Deed of arrangement made by insolvent 

debtor.] — ^A debtor, who was insolvent, under 
a scheme for the composition of his debts, 
which amounted to about £150,000, en- 
tered into a deed of arrangement with his 
creditors under which he agreed to pay 
his trade creditors, incluciing pltfs., a 
composition of their claim, together with 
certain profits out of his business up to 
Apr. 30, 1926, he covenanted to carry 
on that business up to that date, the creditors 
covenanting to release him from the full 
amount of his liability. Some of his creditors, 
whose claims amounted to £150 were not 
parties to the scheme or deed, acting 
under legal advice, debtor did not register 
the deed. After paying his trade creditors, 
including pltfs., a small portion of the com- 
position, debtor sold his business entered 
into another scheme of arrangement wi^th ms 
creditors, to which pltfs. refused to be 
parties, A; they sued for the original debt 
owing to them, less the amount which they 
had received under the composition * 

(1) the deed came within J* ^ 

inLt Act, 1914 (c. 47), s. 1 (D (&)> not 

Ti'rrrrs ACT. Me (IJlTT GABAaB & 

MAcniNE CO., Ltu., imij 1 W, W. B. 

CAN. 


371 

412. 
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being registered, was void ; (?) pltfs., who 
had assented to the deed, were not estopped 
bv such assent from denying the validity of 
the deed ; (3) assuming that they were so 
estopped, debtor, by selling his business 
before Apr. 30, 1026, had not fulfilled the 
conditions of the deed under which he would 
be released from his original liability, & 
therefore pltfs. were relegated to their orimnal 
rights & were entitled to succeed on their 
claim. The authorities on the doctrine of 
estoppel as applicable to deeds of arrange- 
ment considered. — Huddersfield Fine 
Worsteds, Ltd. v. Todd (1926), 134. L. T. 
82 ; 42 T. L. R, 62. 

8782e. Power of attorney by debtor — Autfao-* 

rising third party to execute deed of arrange* 
ment,] — He Wilson, No. 8772a, ante. 

8782f. Deed by debtor resident in Scotland.]— 

Pilkington’s Will Trusts, Pilkington 
V. Harrison, No. 6936b, ante. 

8787. Add. Annotations : — Refd. He Ellis, [1926] 
Oh. 664 ; Huddersfield Pine Worsteds v. 
Todd (1926), 42 T. L. R. 62. 

8788. Add. Annotation : — Refd. Huddersfield Pine 
Worsteds v. Todd (1926), 134 L. T. 82. 

8789. Add. Annotation : — Refd. He A Bankruptcy 
Notice. [1924] 2 Oh. 76. 

8869a. — — Creditor with contingent claim.] — C., 

a debtor, in Oct. 1936, entered into a deed of 
arrangement with his creditors under which 
a certain lease, of which he was an assignee, 
was not assigned by was to be held by him 
on trust for the trustee of the deed. In the 


assignment of the lease to C. there was a 
covenant by. him with the assizors (who were 
appct. & one D.) Sc with each of them to 
pay the rent & perform & observe the cove- 
nants on the part of the lessee & to keep the 
assignors effectually indemnified against all 
actions claims Sc demands whatsoever by 
reason or on account of the non-payment of 
the rent or the breach, non-performance or 
non-observance of the covenants or con- 
ditions or any of them. The lease had been 
assigned to appot. Sc D. by the original 
lessees, & in the deed of assignment to appct. 
Sc D. there was a covenant with the original 
lessees to the effect that the covenants implied 
by Law of Property Act, 1926 (c. 20), s. 77 (1), 
para, (c), should be incorporated in the deed — 
namely (inter alia) at all times to perform 
Sc observe the covenants contained in the 
original lease, Sc to keep the original lessees 
indemnified in respect of any breach of such 
covenants. Appct. had assented to the deed 
of arrangement entered into by the debtor 
with his creditors, but the deed did not con- 
tain any provision, in the trusts for the dis- 
tribution of the debtor’s projierty among the 
creditors, incorporating the bkpcy. pro- 
visions relating to the distribution of the 
property Sc assets of a bkpt. Appct. claimed 
to be a creditor of the debtor under the terms 
of the deed of arrangement. He alleged that 
he might be called upon by vh:*tne of the 
covenants incorporated in the assignment to 
him to indemnify the original lessees (the 
assignors to him) against any liability they 
might be under to the lessors, & that, if he 


PART XXIII. SECT. 6, SUB-SECT. 1.— 
A. 

I Non-assenHng creditors 

not opposing.] — Re Howbj, [1921] 20 
O. W. N. 244 ; .‘>9 D. L. R. 467 ; 1 
O. B. R. 482.— CAN. 

S810 i. Reasonable security pro" 

ridcd.]— In a composition scheme, If 
one of the oreditors obtains an ad- 
vantage over the others the ct. wUl 
somtinise the scheme very closely. 
Where under a scheme all the creditors 
would receive more than 60 per cent. 
6c it was reasonable & provided for 
immediate payment of all but one of 
the creditors, but the creditor who 
dnanoed the eoheme would be entitled 
to be paid In full, the ct. ratified the 
composition as the most advantageous 
that could be proposed . — Re Gabdneb, 
Ex p. Obopt & Sons, Ltd., [1921] 19 
O. W. N. 25; 69 D. L. R. 656 ; 1 
C. B. R. 424.— CAN. 


8811 L WheUier bound to refuse to 
approve — Fraudutent conduct.}— The ct. 

approve of a oompromlse between 
debtor Sc his oreditors which is in the 
best interests of the oreditors, even 
where debtor has obtained credit by 
false Sc fraudulent representations, 
whore debtor bv his discharge is not 
relieved from liability for the full 
claim of a creditor from whom ho 
obtained credit by faise Sc fraudulent 
representations. Sc he Is still liable to 
proseoutlon.-^JRc Osmblnttskt, [1922] 
3W,W. R.IU; 68 D. L. R. 492.— CAN. 


sb. Power of registrar — Limited to 
approval or refection .] — ^The Bkpcy. 
Act contains no provision which 
enables the ot. to modify or change the 
proposal ; it must either approve or 
reject the same.— M artin e. Biman, 
ri9Sl) 1 D. h. R. 773 ; 66 O. L. R. 
394.— CAN. 


PART XXIII. SECT, 6, STO-SEOT. 1*— B. 

^ 8825 li. Whbre the 

Judge refused to sanotioB an arrange- 


ment on the ground that there was 
evidence of reckless, not to say dis- 
honest, trading on dobtor^s part for 
some years previously. Sc he aujudged 
debtor bkpt. : — Held : on the facts, 
there was no sufUdenb ground for 
overruling the wishes ot the majority 
of the creditors accepting debtor’s 
proposal for an arrangement. Sc the 
order of adjudication must he dis- 
charged. Pnndples whioh should 
guide the ot. In dealing with arrange- 
ments under Irish Bkpt. Sc Insolvent 
Act, 1867 (o. 60), considered . — Re 
C.. [1926] I. IL 14.— IR. 


PART XXin. SECT. 6, SUB-SECT 2. 


8848 Iv. .] — In special oiroum- 

stanoes under Bkpcy. Rule, 68 (2), the 
ot. may set aside a composition, 
sklthough it has been ratified. Sc may 
order bkpt. to make another which 
will provide greater security for the 
oreditors. But where a composition 
has been ratified, &; is a reasonable Sc 
fair attempt to pay creditors as much 
as possible, there can be no grounds 
for setting it aside. — Rosbnthal v, 
Hopb Sc Habt (1922). 67 D. L. E. 628 ; 
24 Q. P. R. 120,— CAN. 


a i. Prior to tkmhruj^cy .] — 

Paras, q. Sc r. of Boot. 191 of Bkpcy. 
Act, referring to false statements in 
writing, ap^y to false statements 
which the debtor may have made after 
he had been adjnd$^ bkpt. There- 
fore, the refusal by the Bkpcy. Ot. to 
approve a proposal of compromiBe, on 
the ground that the debtor had know* 
Ingly made false statements to resp. 
bank, but prior to his blnicy., was not 
Justified under sect. 16 (2) of the Aot. 
— EutoTRia Motor Sc MAomNEBt Oo., 
Im>. V. Dvclob Sc Bank of Montreal, 
[19321 a C. E. 634 ; 4 D.L. R. 81.— CAN. 


af. Absence of information dt tmder- 
ualuaNon.7-*£rejd«- the ppopiMid was not 
** reasonable at Gaston* 

tl8223 2 I. E. lf8*-i3lt; 
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tb. Composition giving ^discharge 
against au creditors di persons not in 
bankruptcy .] — ^A proposed oomposl- 
tion with a bkpt.’B creditors which 
provides for the alschaige of. not only 
all the provable debts of the bkpt., but 
also of all claims of whatsoever nature 
of aU creditors against the bkpt. Sc 
also against persons who are not in 
bkpcy. (In the present instance, the 
directors, oflloers Sc employees of the 
bkpt. 00 .) is not one whioh the ot. can 
ve ; at least. In the absence of 

S ersonal assent thereto of every 
or. Nor will^ such a oomposl 
tlon be approved in part only, 
as to that portion whlim releases only 
the bkpt. with respect to his provable 
debts, where the effect of doing so 
would be to give a guarantor of per- 
formance of the composition only, part 
of that whioh he stipulated for as 
oonsideratlon for his guarantee . — Re 
Kbbn Aobncurs, Ltd. (No. 2), [1981] 
2 W. W. H, 683.— CAN, 


PART XXm. SECT. 6, SUB-SECT. 5, 

8860 U. .\—Re O., No. 

8826 ii, an«e.— IR. 


8885 i. - — - Enhanoed value of 
aeeeie.] — An offer of a oomposition was 
pamd by the requisite majority of 
creditors. Sc confirmed by the ot. 
Later, the property was sold lor a 
price which oonsiderably increased the 
assets. An opposing creditor then 
applied for an order setting aside the 
arrangement : — Held : a oomposition 
passed by the requisite majoilty of 
creditors sc oonflnned or the ot. oannot 
be upset exo^t for fraud .^ — Re Q.* An 
arbanoino Debtor. [19281 2 1, E, 
80 . — ^IR. 


sk. Who map appeal — Trustee.) — 
An appeal lies by a tms^ in 1>2poy» 
from an order refusing to approve a 
propos^ for a composition w4th oredt 
tern.-— ^ XsRN Aatofmm* Ltd*, [1081] 
1 W. W.E. 829 1 2 D.Ii. E.6U.— UAN. 
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were to be so called ou, the debtor in his turn 
would be liable to indemnify him, Sc claimed 
that such a contingent liability on the part of 
the debtor was a “ debt within the meaning 
of the deed of arrangement, Sc that he 
(apnct.) was a “ creditor of the debtor 
within the meaning of the deed in respect 
thereof t - — Held : there was nothing in the 
deed of arrangement which would enable 
the ct. to construe the words “ creditors,” 
“ debtors ** or “ debts ” in the deed in any 
wider sense than was ordinarily attributed 
to those words in order to bring any one who 
might have a contingent or future claim 
against the debtor within the scope of the 
deed. The motion therefore would be dis- 
naissed . — He Cassk, Ex p. Bobinson v. 
Trubtee, [1937] Oh. 405 ; fO0 L. J. Ch. 343 ; 
svb nom, Ee Casse, Robinson v. Gbjgg, [1937] 
2 AU B. R. 710 ; 167 L. T. 628 ; [1936-7] B. 
& 0. R. 155. 

S872. Add. Annotations : — Apld. Lazard Bros. Sc 
Co. V. Brooks (1932), 37 Com. Cas. 224. 
Rafd. Re Griffiths, Jones v. Jenkins, [1926] 
Oh. 1007 ; I. R. Comrs. v. Raphael, I. B. 
Comrs. V. Ezra, [1935] A. 0. 90. 

8882a. .] — PnowBR v. Lyme Regis Oorpn., 

No. 1776a, ante. 

8923. Add. Annotation : — Retd. Re Griffiths, Jones 
V. Jenkins, [1920] Ch. 1007, 

8929a. Debtor expecting execution — Deed 

valid.] — B owen v. Bkamiooe G833), 0 
0. Sc P, 140. 

8929b. Execution paid out by debtor — Money 

not recoverable by trustee.] — Boyle v. Black- 
BTOOK (1803), 8 L. T. 041. 

8938a. Sc sale of effects thereunder by trustees 

-^Property protected — Although purchaser 
allowing debtor to retain possession.] — I^ eon- 
ARD V. Baker (1813), 1 M. & S. 251 ; 105 
B. R. 94. 

Annotation: — Befd. Latimer v. Bateon (1825), 4 B. & C. 

652. 


89SSb. Although balance unsold 

remaining In debtor's possession.] — W ood- 
brman V. Baldock (1819), 8 Taunt. 670; 
129 B. R. 547 ; sub nom. WooDHAM v. 
Baldock, 3 Moore, 0. P. 11, 


^area v. uonsraoie » u. T. u. o. 

299 : Hlokman v. Cox (1858), SO L. T. O. S. 279 ; Barker 
V. Furlong, [1891] 2 Oh. 172. 


8983c. .] — Held : from the date of the deed of 

assignment the trustee was the legal owner 
of debtor’s property, Sc the possession taken 
by him was effectual, so that there was no 
property of debtor which the sheriff could 
seize. — ^N orth Eastern Ry. Co. v. Spark 
(1877), 37 L. T. 143. 


8965a. S. P. Re Price’s Trust Deed (1868), 
L. B. 6 Eq. 400 ; 19 L. T. 113 ; 10 W. R. 
997. 


9 Bq. 233.* 


— Apld. Kaphaers Trust Estate (1870), L. 

Refd. Bell e. Bird (18G8), L. R. 6 Eq. 035. 


8970a. Restraint of trustee from acting — Injunc- 
tion.] — Izard v. Colbron (1824), 13 IMce, 
327 ; M‘Cle. 181 ; 147 E. R. 1006. 

8977a. To grant preferential treatment.] — On 
Apr. 21, 1933, the debtor executed a deed of 
arrangement in favour of a trustee Sc his 
credilx)r8. The deed did not contain a trust 
for the payment by way of preference of those 
persons who would be preferential creditors 
if the debtor were in bkpcy. At the date of 
the execution of the deed an employee of 
the debtor was receiving compensation at the 
rate of £1 3s. lOd. per week under an award 
made pursuant to the Workmen’s Compensa- 
tion Act, 1925 (c. 84). On May 22, 1933, the 
trustee of the deed wrote, through his solrs., 
to the employee’s solrs. that he would treat 
the employee’s claim to compensation as a 
preferential claim. Later he was advised 
that he was not entitled to grant any pre- 
ferential treatment. He then brought the 
matter before the county ct. The county ct. 


PART XXIII. SECT, 8, SUB-SECT. 8.— 

A. 

Ik (p. 1090) I. .) — Re Oobouro 

Pbjlt Oo., Ex p. Weaver, [1926] 2 
D. L. R. 997 ; 6 0. B. R. 622.--CAN. 

t (p, 1090) !. Homstead lands — 

Claim df exemption not filed — Sale of 
homestead lanoe.] — P., in Jan. 1912. 
executed an aagifl^ment for the benefit 
of his creditors of all his property except 
two lots of land on which he Sc his 
family Uved, the value of which did 
not exceed $1,500 ; & this asslra- 
ment was duly registered by the 
assigneeB. By tranafw dated In Apr. 
1912, P. transferred all his right, title 
Sc interest In the two homestead lots to 
pltf., for value ; Sc P.*8 claim to the 
lots as exempt from seizure Sc sale under 
execution was adtnitted in writing 
by his assignees. P.. however, did not 
file a claim of exemption within thirty 
days of the reiidetratlon of the assign- 
ment; Sc the registrar refused to 
register the transfers* on the ground 
that P. had no right to deal with the 
land, because of nls failure to file a 
claim of exemption within thirty days 
under Land Titles Act, R. Sai&. 
1909, 0 . 41, s. 117;— this 
statutory provision was not applicable, 
in the oironmstanoes sta^, the 
registrar should be directed, under 
Land^TltJes Act. a. 160, to register the 
transfers as |l the assignment bad not 
been regl8tered.^Xj]BAoa v. Haxtltain 

»4 w. l. r. m ; 4 w. w. r. 

84 ; 11 p. Li R. «3S.-*0AN. 
si. JudnuenAp^Under^ an asaign- 
ment in trust lor the benefit m oi^tora 


of al] the assignor’s property the 
assignee is entitled to an eisHigument 
of a bond whiob a purchaser under an 
agreement of sale with the assignor 
has entered into to protect the assignor 
against his (the purchaser’s) default 
under the agreement, &, If before such 
assignment of the bond the assignor 
has obtained judgment on it, the trustee 
has a right to an assignment of the 
judgment. — Re Hirsoh u. Alton, 
Interior Trust Cto. v. Mackenzie, 
[19251 4 D. L. R. 695 ; [1925] 1 W. W. 
R. 429 ; 34 Man. L. K. 660 ; 6 C. B. R. 
546.— -CAN. 

so. ABSigned propeftu — Collection Act, 
R. S.N. 8., 1923 (c. 232).1--Re PoLSON, 
Trustee v. Thompson Sc Suthbrlanb, 
Ltd.. [1926] 1 D. L. R, 330 ; 68 

N. S.R,845.— OAN. 

PART XXni. SECT. 8, SUB-SEGT. 3.— 

B. 

8985 U. .1 — Ross 

Johnson, Ltd. v. Victoria Mines, 
Ltd,, (19801 1 D. L, R. 67 : 41 B. Q, R. 
321 ; 11 0. B. R. 23 ; [1929] 2 W. W. R, 
511.— CAN. 

.NFw il. — — .] — Payment into 

ct. under a garnishee summons, under 
Alberta practice, is not pa 3 mient to the 
garnishing creditor nnder Bkpcy. Act, 
s. 11 (1), so as to prevent a subsequent 
authorised assignment taking pre- 
eedenoe over tne garnishment.— 
WasTiERN Oanad . 

Ltd. o. White Bakert. l 

W. W, R. 898; 69 D. L. R. 621; 

1 a B. R. 360.— CAN. 
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PART xxni. SECT. 9, SUB-SECT. 1.— 

C. 

■p. To fix date of creditors* meet- 
ings.] — When an authorised trustee 
takes over the estate of bkpt. as though 
he were sequestrator, he has authority 
to fix the date of the creditors’ meeting 
Sc may change the date where it is 
impossible to give proper notice, & any 
meeting held on a date not so finally 
fixed by the trustee Is Illegal. — 
LsPaivbe Sc Gaonon v. De Lisle 
(1922), 66 D. L. R. 264.— CAN. 

sq. To apply to court — For approval 
of composihon arrangement.) — Re Siiaw 
(1920), 59 D. L R. 619 ; 1 0. B. R. 368. 
—CAN. 


St. For directions.) — A truR- 

»e has the right to apply to the et. 
lor dirootlons in oonneotJon with the 
idminJstration of the estate, but ih 
lot entitled, prior to an authorised 
msignment or receiving order, to bring 
nto ot. persons who may he en- 
itled to certain assets, in ortlor to 
letermine their fan - 

JSR BBO.'HKK., [1924) 2 U. I;. K- fi90. 
14 O. L. R. 283: 4 C. B. R, 108.— CAN. 

«w To attack chattel mortgage— For 
Incompliance with Chattel Mortgage 
— An authorised assignee or trustee 
Q bkpcy. can maintain an action to 
et aside a transaction for want of 
om^ance with the provisions of Bills 
f Sale & Chattel Mtgo. Act, even 
Itbough the transaction was complete 
efore Bkpcy. Act came into force.*— 
jQ V . Canadian Credit Men's 
AflSOON., ltd., [1921] 2 
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judge ordered that the trustee should admit 
the employee as a creditor under the deed & 
treat him as a preferential creditor pursuant 
to Deeds of Arrangement Act, 1914 (c. 47), 
s. 17, as if the estate of the debtor were being 
administered in bkpcy. The trustee ap- 
pealed : — Held : ( 1 ) the order was not in 

correct form, because the employee could not 
be treated as a preferential creditor by virtue 
of sect. 1 7 of the Deeds of Arrangement Act, 
1914 (c. 47), s. 17 ; (2) the trustee was 

entitled, by virtue of Trustee Act, 1926 
(c. 19), s. 15 (/), to grant the employee pre- 
ferential treatrnent, & he was bound by the 
letter of May 22, 1933, to do so. — Re Shbnton, 
[1935] Ch. 051 ; 163 L. T. 343 ; avb nom. Re 
Shenton, Bx p. Bates, 104 L. J. Ch. 311 ; 
sub nom. Be Shbnton, Bates v. Harris, 
[1934-5] B. & C. R. 201. 

Annotation : — Qenerally, Refd. Re Moss, Westminster Oorpn. 
r. ReuDens, [1935] W. N. 171. 

9022. Add. Annotation : — FoUd. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 292. 

9023. Add. Annotations : — FoUd. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 292. 

9024. Add. Annotation : — FoUd. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 292. 

0025a. Claim for royalties.] — N. & B. were the 
holders by novation of a licence from pltf. 
CO. to use & exercise certain inventions 
relating to wireless apparatus which were the 
subject of letters patent owned or controlled 
by pltf. CO. subject to the payment of certain 
royalties by N. &; B. to pltf. co. N. & B. got 
into difficulties, & were unable to meet their 
obligations as they became due owing to over- 
trading, but they claimed to be stiU solvent. 
At a meeting of the trade creditors it was 
agreed that a committee of inspection should 
be appointed & that N. & B. should execute 
a deed of inspectorship. The deed, which 
was executed on May 0, 1928, was in the 
usual form, & in all material particulars the 
same as that considered by the ct. in Easter- 
brook V. Barker^ No. 9024. By the deed N. 
& B., the debtors, in consideration of a 
release of their indebtedness to the assenting 
creditors, assigned their real personal 
estates to C. as inspector upon trust to allow 
N. & B. “ henceforth to manage & carry on 
their said business ” subject to the covenants 
& conditions of the deed. N. & B. undertook 
to carry on the business or wind it up as the 
inspector & committee should think best. 
In a circular which was sent out by C., the 
inspector, on Sept. 10, 1928, announcing 
that the deed of inspectorship had been 
executed, it was stated that ^ orders for 
goods required for the purpose of carrying 


on the business will be issued on my official 
order forms in the usual way & will be paid 
for by me.” The inspector & the committee 
of inspection loft the conduct of the business 
subsequent to the execution of the deed 
of inspectorship to N. & B. Pltfs. brought 
an action by which they claimed royalties 
upon wireless sets constructed & sold by 

N. & B. since Sept. 6, 1928. The action 
was brought against N. & B. & also against 
the inspector & the members of the com- 
mittee of inspection personally : — Held : the 
deed of inspectorship did not constitute a 
partnership between N. & B. & their creditors, 
or between N. & B. & the inspector & the 
committee, also N. Ac B. did not become the 
agents of the inspector or of the committee to 
carry on the business, but the business 
remained the business of N. & B, & therefore 
pltfs.’ claim for royalties against the inspector 
& committee of inspection failed. — Marconi’s 
Wireless Telegraph Oo., Ltd. v. Newman, 
[1930] 2 K. B. 292 ; 99 L. J. K. B. 687 ; 143 
L. T. 471 ; [1929-30] B. & 0. R. 223. 

9026a. Putting up property for sale.] — 

Assignees of debtor’s property, in trust for 
the creditors, may put up a lease for sale, to 
try whether it can be made beneficial, without 
rendering themselves chargeable as assignees 
of the lease. — Carter v. Warns (1830), 4 

O. & P. 191 ; Mood & M. 479, N. P. 

Annotations : — Ck>nBd. How v. Eennet (1835), 3 Ad. & El. 

659 ; White v. Hunt (1870), L. R. 6 Exch. 32. 

9028a, For rates — Money distributed among un- 
secured creditors.] — Be Moss, Westminster 
CORPN. V. Reubens, [1935] W. N. 171 ; 180 
L. T. Jo. 310. 

9o82a. .] — Re Lee, Ex p. Grunwaldt, No. 

8778a, ante. 

9034. Add, Annotation : — Refd. Re Simms, Ex p. 
Trustee, [1934] Oh. 1. 

9034a. .] — Be Lamplough (Clarkson), Ex p. 

Harding (1835), 4 Dfeac. & Oh. 793, Ot. of R. 

9085. Add. Annotation: — Apprvd. Be Simms, 
Trustee, [1934] Ch. 1. 

9074. Add. Annotation : — Retd. Goldfarb v. Bart- 
lett & Kremer, [1920] 1 K. B. 639. 

9094. Add, Annotation : — Refd. Re Lee, Ex p. 
Grunwaldt, [1920] 2 K. B. 200. 

9100a. .] — Re Lee, Ex p. Grunwaldt, 

No. 8778a, ante. 

9116a. — — .] — It would be an obvious fraud on the 
other creditors who agree to accept a composi- 
tion payable pro rata to all if one creditor 
was enabled by a secret bargain to obtain a 
better advantage for himself (Davey, L.J.). — 
Murray v. Reeves (1828), 8 B. & 0. 421 ; 
2 Man. & Ry. K. B. 423 ; Dan. LI. 161 ; 


W. W. B. 899 ; 11 Saak. L R 356.— 
GAN. 


. . Ex p 

Royal Bank of Canada, (1922] 1 
W. W, R, 1241 ; 66 D. L. R. 800 ; 15 
Bask. L. R. 165.— 0AN« 


PART XXm. SECT, 10, SUB- 
SECT. 2.— A, 

•y. Assignment to creditor to secvre 
advances — Retention of amount bv 
assignee in excess of amount paid to 
creditors.] — Pltf. having become 
insolvent, made an assignment for 
the benefit ot creditors, whereupon 
one ot the creditors was appointed 


assignee. The business was recon - 
veyed to pltt. on his undertaking to 
pay a composition on the amouxit ot 
his indebtedness for the payment of 
which another of defts. became surety, 
&: pltf. subsequently executed severtu 
assignments to defts. to secure 
advances. Defts. having taken pos- 
session under the last-mentioned assign- 
ments, the matters in dilterenoe between 
pltf. & defts. were referred to a master, 
with instructions to ** take an account 
Sc report the sum due from either 
party to the other of them.” The 
master having reported (irUer oHa) 
that defts., after paying the other 
creditors of pltf. tueir respective 
claims at the rate of sixty-two Sc a 
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half cents on the dollar, bad paid to 
themselves the full cunount of their 
claim, Sc that being of opinion that 
defts. were not entitled to any greater 
rate of dividend on their claim than that 
paid to the other creditors, he had 
disallowed the surplus with interest. 
Sc had credited the same to pltf. : — 
Held : the decision of the Supreme 
Ct. of Nova Scotia, confirming the 
report of the master on the reference 
must be reversed ou the ground that 
the master had exceeded his authority 
Sc reported on matters not ref rred to 
hlim — DotTLL V. MolLRKrm (1886), 19 
N. S. R. (7 R. Sc a.) 841 ; 7 C. I*. T. 
406^ revsd. (1887), 14 S. 0. R. 78.— 



Vd, V,— Bankruptcy. Cases 9115a— 9S88a. 


108 B. B. 1090 ; mjib nom, Mubeay v, Reid, 
6 L. J. O. a K. B. 348, O. A. 

AnnotaHone f — Ck>iitd. Be MoHonry, McDermott «. Boyd, 
LoTlta’B Claim. U8941 3 Oh. 365. Beld. OUmonr e. King 
(1833). 3 Tyr. 681 ; Hall v, DyBon (1862), 17 Q. B. 785. 

0181a. Assent by assignor of debt — Not sufflolent 
assent.] — F inder v. Ooqui (1866), 16 W. R. 22. 

0198a. •.] — He Lee, Bo? p. Gbdnwaldt, 

No. 8778a, ante. 

9108b. .] — Huddersfield Pine Wor- 

steds, Ltd. V. Todd, No. 8782d, ante. 
Compare No. 797a, ante, & original voliime, 
p. 160, No. 1498. 

0204a. Assent by branch of company — Whether 

whole company bound.] — Pltfs. were a large 
CO. with branches at L. & B. Defts. had 
dealings with both branches & on Aug. 20, 
1936, owed £2 4e. 6d. to the L. branch & 
£69 28. 8d. to the B. branch. On that date, 
being in diificulties, defts. executed a deed 
of assignment to a trustee for the benefit of 
their creditors. Pltfs. ’ agent at L. in response 
to a circular letter from the trustee assented 
to the deed, but their agent at B. subsequently 
refused to assent & pltfs. sued defts. for 
£59 2s. 8d. : — Held : the assent in respect of 
the L. debt was an assent binding pltfs, in 
respect of all debts due to them : & it was 
not open to them afterwards, either through 
their agent at B. or otherwise, to dissent. — 
Dunlop Rubber Co., Ltd. v. Haigh Son, 
[1937] 1 K. B. 347 ; [1936] 3 AU E. R. 381 J 
106 L. J. K. B. 106 ; 166 L. T. 679 ; 63 
T, L. R. 98 ; 80 Sol. Jo. 933 ; [1936-7] B. 
& 0. R. 149. 

0220a. .] — Huddersfield Pine Wor- 

steds, Ltd. V. Todd, No. 8782d, arde. 

9281. Add. Annotation : — Consd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 

0284a. Dealings with trustee — Estoppel.] — 

Defts. executed a deed of arrangement for 
the benefit of their creditors. The trustee 
imder the deed sent a circular letter to all 
defts.* creditors, announcing the deed, & 
undertaking to pay for goods ordered for 
current purposes. A statement of account 
was also asked for. The pltf. co., which was 
a creditor, duly sent its account, & from time 
to time supplied to the trustee, & received 
payment for, further goods. In an action 
for the balance of the price of goods sold to 
defts. before the deed of arrangement, the 
judge held that pltf. co. by its conduct was 
bound by the deed of arrangement, & was 


estopped, not only from relying upon the 
deed as an act of bkpcy., but also from bring- 
ing the action : — Held : defts. could not rely 
upon an estoppel, but pltf. co. by its conduct 
had assented to the deed of arrangement, &, 
therefore, could not succeed in the action. — 
Weston (Victor) (Fabrics), IjTD. v. Mor- 
GENSTBRNS, [1937] 3 All E. R. 769 ; 81 Sol. 
Jo. 684, O. A. 

0258a. S. P. Cecil v. Plaistow (1794), 1 Anst. 
202 ; 145B. R. 844. 

Amiotaiion : — Apld. Britten v, Hnerhes (1829), 5 Bing. 460. 

9811a. Right to take proceedings under 1914 
(Deeds) Act, s. 23 — Cladm to enforce right 
adverse to deed.] — He Ellis, No. 8645a, ante. 

9313a. .] — A debtor executed a deed of 

arrangement, & after his death the trustee 
of the deed, having discharged all the debts, 
had a considerable surplus in his hands : — 
Held : there being no provision, express or 
implied, in the deed for the payment of 
interest on the debts, the creditors were not 
entitled to interest, &. tlio surplus, after 
payment of the trustee’s costs & expenses, 
belonged to the legal x>ersonal representatives 
of the deceased debtor . — He Rissik, [1936] 
Ch. 68 ; 105 L. 3. Ch. 40 ; 154 L. T. 100 ; 
sicb n^m. He Rissik, Hx p. Trustee Under 
Deed of Assignment v. Debtor Schweder 
& Co., [1934-5] B. &; C. 11. 208. 

9453. Add. Annotation : — As (1) Refd. Harmer 

V. Armstrong, [1934] Oh. 65. 

9486. Add. Annotation : — Refd. Re City Life 
Assce. (1925), 42 T. L. R. 45. 

9582. Add. Annotation : — Apld. Beebee & Co. v. 
Turner’s Successors (1931), 48 T. L. B. 61. 

9538a. .] — A. instituted a suit against 

B. & 0. respecting a sum of £4,000. D. also 
was made a party to the suit ; but, having no 
interest, he disclaimed. A., B. k C. after- 
wards came to a compromise, in pursuance 
of which they executed a deed, asshming 
the £4,000 to trustees in trust to pay to D. 
his costs of the suit, & to divide the rest 
of the fund amongst A., B. & 0. D,, though 

he was not a party, either to the compromise 
or to the deed, filed a bill against A., B. & O. 
& the trustees, to compel a performance of 
the trusts & payment of his costs. A 
demurrer by C., for want of equity, was 
allowed. — Gibbs v. Glamis (1841), 11 Sim. 
684 ; 59 E. R. 999 ; sub nom. Gibbs v. Gibbon, 
6 Jur, 378, L. C. 

Annotations : — Consd. Steele v. Murphy (1841), 8 Moo. 

P. O. G. 446 ; Synnot v. Slmpeon (1864), 5 H. L. Cas. 121. 


PART XXin. SECT. 10, SUB-SECT. 2. 
—a (a). 

t (p. 1183) i« As regards priority 

of subsequent creditors.) — Be Thoun, 
11926] rb. L. R. 242 .— can, 

9218 U. Out of assets in schedule. ] 

— Under a document signed by one 
A. Sc three of bis creditors, applt. 
was appointed to take control on A.*s 
behalf of certain of his assets 
enumerated in an annexed schedule 
A to dispose of them for the benefit 
of the three creditors. The latter 
portion of the document was as follows : 

Sc we the undersigned creditors of 
the said A. do hereby agree to accept 
as full settlement of the claims we have 
ai^nst him such pro rata share as 
may be found due in respect of the sale 
of the said assets, Sc we agree to pay 
the tald applt. the usual oommisslon 


on all assets realised : applt. having 
taken possession of the assets & having 
sold some of them, resp., one of the 
creditors who had signed the docu- 
ment, in an action against applt., 
complained that applt. had awarded 
a pr^erence to one M. a creditor who 
had signed the document in respect 
of his claim which was based on two 
mtge. bonds referred to in the schedule 
of assets. Sc that applt. had failed to 
award resp. a pro rata share of the 
proceeds of the assets realised. It was 
common cause that if M. was entitled 
to the preferepoe, reap., an unsecured 
creditor, would get nothing. The 
O. P. D* ordered applt. to amend his 
account by striking out the preference 
Ikwarded to M. & distributing the 
proceeds of the assets among the 
creditors pro rata according to the 
respective amounts of their oJalras. 
ExbdnjBio evidence showing that the 
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arties never intended that the 
soured creditors should abandon 
leir preference had been led subject 
> subsequent decision as to its admls- 
bmty, but was held by the ots. l>eIow 
s be inadmissible, on the ground that 
ae document was not ambiguous 
reld : the words pro rata sbare 
leant that the three creditors were to 
>ok to the proceeds t 

ae schedule alone for the 
t their claime, H the “J**®*,® 
ialise the full araoiint of 
that they had rofereuoo not to the 
ssne^uve claims of the creditors but 
)^be proportion ^hat the proweds 
ore to the total amount of the de^S 
that there was nothing In the 
aoument to show that preferences 
be given up.— SWANEroEL e, 
In Hekrden, (19281 App. D. 16.— 
AF. 



Cases 9538b— 9619. English and Empire Digest Supplement. 


9538b. Provisions ooming Into operation 

after death of debtor.] — The doetiine of 
Garrard v. Lauderdale (Lord), No. 9536, ante, 
does not apply to provisions for creditors 
which do not come into operation till after 
the death of the settlor. — Be FiTzaERAXJ^^s 
Settubjment, Fitzgbralp o. White (1887), 
37 Oh. D. 18 ; 67 L. J. Ch* 594 ; 67 L. T. 
706 ; 30 W. R. 386, C. A. 

Annotation Apld. Priestley ©. Bills, [18971 1 Cb. 489. 

9540a. .] — A., on going abroad, granted 

assigned to B. freehold & personal property 
upon trusts for management & realisation, 
for payment of A.’s debts & of the surplus 
to A. ; the deed contained full powers for 
settling demands. B. communicated with the 
creditors upon the subject of the trust : — 
Held : the creditors did not thereb^)^ acquire 
any right to sue the trustee for the purpose 
of having the trusts performed.-^ORN- 
THWAITB V. Frith (1861), 4 De G. & Sm. 662 ; 
64 E. R. 954. 

9543. Add, Annotation: — ^Refd. Re Drage, Palmer 
& Roberts v. Knight (1926), 134 L. T. 765. 

9546. Add, Annotation : — ^N.F. Rekstin v. Severe 
Sibirsko Gosudarstvemnoe Akeionemoe 
Olschestro Komseverputj & Bank for Russian 
Trade, Ltd., [1933] 1 K. B. 47. 


9547. Add. Annotation s — Histd. Beebee &i Co. v. 
Turner’s Successors (1981 )« 48 T* L. B. 61. 

9549* Add. Annotation : — ^Refd. Beebee Sc Oo. v. 
Turner’s Successors (1981), 48 T. L. B* 6L 

9576. Add. AnnotaUona : — ^Apld. Farey v. Cooper, 
[19271 2 K. B. 384. Held. Boome v. Wicker, 
[1927] 1 Ch. 667. 

9576. Add. Annotaiions : — Apld. Farey v. Cooper, 
[1927] 2 K. B. 384. Reid. Boome c. Wicker, 
[1927] 1 Oh, 667. 

9576a. •] — A debtor, who has assigned his 

business Sc goodwill to a trustee for the 
benefit of orators, is not precluded, in the 
absence of express stipulation to the con- 
traiy , tpom soliciting the customers of the old 
business, notwithstanding that the deed of 
assignment contains a covenant by him to 
aid to the utmost of his power the realisation 
of the property assigned & the distribution 
of the proceeds thereof amongst the creditors 
In suen a case debtor cannot be restrained 
from canvassing the customers, nor can a 
third person be restrained from instigating 
debtor to do so. — Farey v. Cooper, [1927] 
2 K. B. 384 ; 96 L. J. K* B. 1046 ; 137 L. T. 
720 ; 43 T. L. R. 803, O. A. 

9619. Add. Annotations : — Retd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 


PART XXIII. SECT. 12, SUB-SECT. 1. 

9612 iil. .] — Where oonveyanoea 

made by the aseifmee for the benefit 
of predltore to pltfs. were made & 


accepted in Batififaotion of pltfs.* olalm 
against debtor : — Held : deft, was 
thereby treed from liability as surety. — 
Union Bank of Canada v, Makbpeacte 
(1919), 44 O. L. R. 202 ; 15 O. W. N. 


179; 46 D. L. R. 193.— CAN. 

tb. Variation by registrar — Discharge 
of surety ,} — ^Mabtin v, Riman, [1931] 
1 D. L. R. 778 ; 66 O. L. R. 394.— 

CAN. 


BENEFICIAL ASSOCIATIONS. 

See Feiendly Societiesi 


94 
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BILLS OF EXCHANGE, PROMISSORY NOTES AND 
NEGOTIABLE INSTRUMENTS. 

Part I. — In General. 

^Rold* Robinson v. Marsh, the cheque could be again presented ; — 

[1921] 2 !K. B. 640* Held: Ae cheque not having been paid, 

18* J,dd» AnnoiaHona : — Refd* Robinson v. Marsh, there was no valid & effectual gift of the 

[1921] 2 K, Be 940 ; Sutters v. Briggs, [1922] money to the donee. — Be Swinburne, Sutton 

1 A. 0. 1. w. FEATH3SRLBY, [1926] Oh. 38 ; 96 L. J. Ch. 

14* Add, Annotation .*•— Consd. Be Swinburne, T. 121 ; 70 Sol. Jo. 64, O. A. 

Sutton V. Featherley, [1926] Oh. 38. Annotation : — ^BefS, Timpson’s Executors v, Yerbnry, [1930] 

14a. ,] — ^A lady, in her last illness, * i k:. B. 645. 

gave a cheque for £700 to a person with 37. Add, Annotations : — ^Refd. McDonald v, Nash, 
whom she had lived for some time, & the [1924] A. 0. 625 ; Ouellette v. Canadian 

ch^ue was duly presented but not honoured. Pacific Ry., [1926] A. 0. 669 ; Auchteroni v, 

owing to the signature being of a very shaky Midland Bank, [1928] 2 K, B. 294 ; Shotts 

& doubtful character. The donor died before Iron Co. v, Curran, [1929] A. 0. 409. 


Part II. — Requirements of Form. 

81. Add, Annotation : — Refd. London & Montrose v. Westminster Bank, Ltd. (1930), 47 

Shipbuilding & Repairing Co. v, Barclays T. L. R. 1. 

Bank (1926), 31 Com. Oas. 67. 95, Add. Annotation .-—Reid. McDonald v, Nash, 

82. Add, Annotations : — Consd. London & Mont- [1924] A. 0. 625. 

rose Shipbuilding & Repairing Co. v, Barclays 144. Add, Annotation : — Consd. Akbar Khan v» 
Bank (1926), 31 Com. Cas. 67. Ref d. Slingsby Attar Singh, [1936] 2 All E. K. 545. 


PART I. SECT. 1. 

14 i, Revocable mandate — Re- 

voked by death .] — The authority of a 
bank to pay a cheque ceases on notice 
of the drawer's death. — OUB 1 .EY v. 
BBiaos (ADMiNisraiTOB of Dbuhy 
Estate), [1920] 2 W. W. R. 1026; 
63 D. L. R. 351.--CAN. 

14 ii. 8, P, Ebnobiok V, Dominion 
Bank Sc Bownas (1920), 47 O. L. R. 
372 ; 18 O. W. N. 188.--CAH. 

e i. .] — Its natnre & negotia- 
bility discussed. — O hampaklal GoPAt- 
DA8 V. KBSHRIOHAND NaOANMAL (1925), 
I. L. R. 50 Bom. 765.— IND. 

PART IL SECT. 1. SUB-SECT, 1. 

•a. Note made by married woman — 

“ ' of restraint upon anticipation ,} — 

3 a promissory note was mi^e 

by a married woman : — Held ; the 
promissory note was in fact, as well 
as in form, a valid unconditional 
promise on the part of the maker to 
pay a sum oertaln in money. Effect^ 
of Married Women's Property Aot, 
E. S. O.. 1914 (o. 149), SB. 4 (2). 5 (2). 
discussed. — Anbersoin v. MoLABENr 
[192414 0. h. R. 1076 ; 66 O. h, E. 
26.--OAN. 

r i. .p-An Instrument is 

not a negotiable promissory note where 
there Is not an nnoonditional promise, 
as required by Bills of ExoliAnge Aot, 
s. 176. — Be MrroaELL Sc Union Bank 
OF Canada [19231 4 D. L. R. 1132 ,* 
62 O. Xi, E. 623, reveg, sub nam. Re 
Stevens & Mitoheiju 21 0* W. N. 
331.— GAN, 

, II, _.j — Wbere a cheque 

was drawn Sc given under the con- 
dition that it was not to become 
efteotlve unless 4 loan granted by 
aoertaln bwik Reid .• thecnecTOooi^ 
not be detached fmxn the^umfe^. ^ 
the oondiUon not baving been fnldued, 
the cheque could not be recovered ou. 


— Jones v. Tbomas & Norman (1922), 
65 D. L, R. 491,-- CAN. 

r li. — .] — There is nothing 

in law to debar the maker of a pro- 
missory note from pleading as a 
defenoe to a suit thereon that as a 
matter of fact the note was given for 
a special purpose Sc was not payable 
until the happening of a certain specific 
event which, so far, had not yet 
happened. — B hoqi Ram v. Kisbori 
Lau (1928), I. L. R. 50 AU. 754.— IND. 

gi, — Where a written 

promise to pay a specified sum of 
money at a certain time after date 
also contains the words '* with the 
privilege of renewals," the Instrument 
18 not a promissory note within the 
meaning of sect. 176 of Bills of Ex- 
change Act, R. S. O., 1927. — Boss v. 
Empire Construction & Investment 
Co., Ltd., [1932] 1 W. W. R. 714 ; 40 
Man. L. R. 225 ; 3 D. L. R. 167.— 
CAN. 


58 i. Promise to pay or do something 
else,] — ^If under the terms of a written 
promise to pay a sum of money the 
obligation may be discharged in part, 
or In full, by the rendering of servloos, 
the promise is not an unconditional one 
to pay a sum certain therefore, the 
document is not a promissory note. — 
Standard Tsustb Oo. v, LaVaijlet, 
[19301 8 W. W. R, 305 ; [19311 D. L. R. 

Alta. L. R; l; am., [19311 
S. 0. R. 596 ; 4 D. L. R. 634.— CAN. 


60 vU. Pamnsnt on account of 

specified confrocf. 1 —Wmon v, Pei> 
LETTER (N. B.), [1928] 1 D, L, R, 716.— 
CAM. 


79 I, As per memorandwn of agree- 
ment — Memorandum meaningless, 1 — 
Beid: there was u good promissory 
note.— C anadian Bank of Oom- 
MEBOEO. XilVINGieTON (P. E. I.) (1909), 
6 E. L. R. 459.— CAN. 
si. OcRatmU conditional agreement.] 


— The delivery of a promissory note 
to the payee subject to a collateral 
agreement by the payee not to enforce 
his rights until oertaln requests of the 
maker have been complied with does 
not make the note any less an uncon- 
ditional promise in writing. — West* 
OOTT V, LUTHER, [19331 2 D. L. R. 
369 ; S. O. R. 251.— CAN. 


PART II. SECT. 1, SUB-SECT. 2. 

f i. Admission by sdUcUor of 

maker,] — Abbuthnot v, Campbell 
(No. 2). [1931] 1 W. W. R. 240.— CAN. 

h 1. AUeged maker denying 

signature , ]— Where an expert on hand- 
writing said deft.'8 signatures were 
genuine, but the judge held, after seeing 
enlargements of them, that they were 
foTfmd: — Held; the absence of any 
evidence by pltf. Sc the uncertain 
nature of the other evidence justified 
the judge in dismissing the action. — 
Babtbbn Townships Investments Co. 
V. McLennan (1919), 29 B. 0. R. l.— 
CAN. 

PART II. SECT. 1, SUB-SECT 3. 

•b. “ Sixty days after eight " — Sum 
certain with interest for indefinite period.] 
— Held : the document was not a bill 
of exchange. — Rosenhain Sc Co. v. 
Commonwealth Bank of Australia, 
[1922] V. L. R. 787 ; 31 C. L. K. 46.— 
AUS. 

so. CheQue payable to " Ministre de la 
Voirie " — No time for payment stated.] 
— An Instrument In the form of a 
cheque drawn upon B. by A. payable 
to the order of the " Mlnietre de la 
Volrle " : — Held : not " payable on 
demand " 8c not a " cheque " within 
Dills of Exchange Act, a. 165. — Lbduo 
u. La Banque D'Hoohelaga, [1926] 1 
D. L. R. 433 ; [1926] 8. 0. R. 76.— 
CAN. 

sd. Promise to pay by instalments — 



Cases 178a-a41. Bsoubh Am Bmfibe Digest Supplemekt- 


, Or order.] — Tlie directors of pltf. co., 

being desirous of paying £260 to the L. & W. 
Oorpn. for services rendered, drew a. docu- 
ment in the form of a cheque for that amount 
on their account with deft, bank & delivered 
the document to B., a director of the B. & W. 
Corpn. The document was partly printed & 
partly in writing. The printed form was 
suitable for being jailed in to make a cheque 
payable to order. It contained the blank 
space for the name of the payee to be filled 
in, followed by the printed words “ or order.” 
Tlie document was made out in the form 
” Pay cash or order,” the word “ cash ” 
being in writing. The document was not 
crossed was never endorsed. It was paid 
into B.’s banking account A; presented to 
deft, bank in the ordins^ way of bank 
accounting, & was duly paid. In the result, 
the sum of £250 passed from the account of 
pltf. CO. with deft, bank to the B. & W. 
Corpn., & deft, bank debited pltf. co.’s 
account with that sum & interest. Sub- 
sequently, a compulsory winding up order 
was made against pltf. co. on the petition of 
the Board of Trade, presented a few days 
before the above transactions took place. 
The liquidator of pltf. co. contended that the 
document was a cheque payable to order 
A required endorsement, A that as it had not 
been endorsed, deft, bank had no authority 
to pay the money as they did : — Held : the 
document could not be described as a cheque, 
because it was not a bill of exchange within 
1882 Act, 8. 73. The word “ cash ” could not 
be described as a ” specified person.” The 
document was not payable either to a specified 
person or to bearer, A, therefore, failed to 
satisfy 1882 Act, s. 7, which required that 
there must bo a payee. The document 
must therefore be construed in accordance 
with the apparent intention of those who 
drew it. Tlie printed words ” or order,” 
being inconsistent with the apparent in- 
tention of the drawers, must be neglected in 
favour of the written word ” cash.” There- 
fore, the document was a good direction to 
the bank to pay £250 to bearer. Deft, bank 
having paid the money in accordance with 
that direction, the action failed. — North A 
South Insubanch Corpn., Btd. v. National 
Provincial Bank, Ltd., [1930] 1 K. B. 828 ; 
105 L. J. K. B. 163 ; 154 L. T. 265 ; 52 T. L. B. 
71 ; 80 Sol, Jo. Ill ; 41 Com. Oas. 80. 

191. Add, Annotation : — Refd. McDonald v, Nash, 
[1924] A. O. 626, 

205. Add. Annotations : — Apld. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Refd, 
Derbyshire Territorial Army Association v, 
South-East Derbyshire Assessment Com- 
mittee (1935), 99 J. P. 260. 

207. Add, Annotation : — Refd. Lloyds Bank v. 


Chartered Bank of India, etc. (1927), 44 

T. B. B. 166. 

20S. Add, Annotodion : — ^Apld. Goldman v, Cox 
(1924), 40 T. B. B. 744. 

a09a. -J — Pltf., who was a Pole, 

A could not read English unless it was printed, 
bought goods from one A, Cohen, A certain 
cheques were made out in favour of “ A. 
Cohen ” by a clerk in the employment of 
pltf. A were signed by pltf. The clerk after- 
wards forged the name of the payee by 
inserting ” S ” before A. Cohen ” A forged 
the indorsement A got the cheques cashed by 
deft., who obtained payment for the cheques 
on presentation. In an action for money 
received by deft, to the use of pltf. ; — Held : 
as the cheques were, before signature, made 
out to a real creditor A not to a fictitious 
person pltf. was entitled to recover. — G old- 
man V, Cox (1924), 40 T. L. R. 744; 69 
Sol. Jo. 10, O. A. 

Annotation: — ^Reld. SUngsby v. District Bank Ltd. (1931), 
47 T. L. R. 687. 

213. Add, Annotation : — Refd. North A South 
Insurance Corpn., Ltd. v. National Pro- 
vincial Bank, Ltd., [1936] 1 K. B. 328. 

215. Add, Annotations : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640 ; McDonald v, Nash, [1924] 
A. C. 626. 

217. Add, Annotation : — Refd. North A South 
Insurance Corpn., Ltd. v. National Pro- 
vincial Bank, Ltd., [1936] 1 K. B. 328. 

218. Ad^. Annotation : — Refd. North A South 
Insiirance Corpn., Ltd. National Pro- 
vincial Bank, Ltd., [1936] 1 K. B. 328. 

240. Add, Annotations : — Apld. Mason v. Lack 
(1929), 140 L. T. 696. Refd. Haseldine v, 
Winstanley, [1936] I All E. R. 137. 

240a. .] — An instrument purporting to be a 

bill of exchange was drawn by pltf. At 
the time when deft, accepted it there was 
no other name upon it, the only indication 
of a name being that it was payable at 
a certain bank at which, in fact, deft, had 
no account. On a claim by pltf. for the 
amount of the alleged bill : — Held : (1) since 
the document was not signed by the person 
giving it A addressed to the person who was 
to pay it, it was neither upon the authorities 
nor within 1882 Act, s. 3, a valid bill of 
exchange ; (2) it was a good promissory 

note upon which, after amendment of the 
' statement of claim, pltf. was entitled to 
recover. — M ason v. Lack (1929), 140 L. T. 
696 ; 46 T. L. R. 363 ; 73 Sol, Jo. 284. 

Annotation : — As to (2) Refd. Haaeldino v. Winstanloy, [1936] 
lAllK.R. 137. 

241. Add. Annotations : — Consd. London A Mont- 
rose Shipbuilding A Repairing Co. v. Barclays 
Bank (1926), 31 Com. Oas. 67. Refd. Slingsby 
v. Westminster Bank, Ltd. (1930), 47 T. L. B, 1. 


After future daie.1 — Motor Finanob 
CJo. V, Harms, (1930) 3 W. W. R, 302 ; 
4 D, L. R. 1014.— CAN. 

sf. ** After 12 months after daie ,**] — 
A promise to pay ‘‘after 12 months 
after date *' is maeflnJte as to time of 
payment, & is not therefore a pro- 
missory note within the Bills of 
Exchange Act. — GAtruET v, Cornbau, 
tl936] 1 D. L. R. 764; IX M. P. R. 96. 
—CAN. 

PART II. SECT. 1, SUB-SECT. 4. 

g (p. 25) I. .] — A note 


for a snm with interest “ A all costs 
Sc a reasonable attorney’s fee if placed 
in the hands of an attorney for col- 
lection ” la not expressed to be for a 
“ sum certain In money '* within 
Bills of Exchange Act, R.S.O., 1927, 
& is therefore not a promissory note. — 
Temple Terrace assets Co. v. 
Whtnot, [19341 1 D, L. R. 124.— CAN. 

k (p. 25) i, At atated 

rate for uncertain time,] — Held: the 
document was not a bill of exchange. 
— Rosknhain a Oo, V. Common- 
WEALTH Bank of actstralia, fi922J 
V, L. R. 787 ; *81 O. L. R. 46.--AUS. 

2 


152 Hi, Rrror in calculation 

of instalment .) — Continental Guar- 
anty Corpn. op Canada v. Vance, 
(1928J 1 D. L. R. 1134.— CAN. 

162 Iv. .]— The fact that 

an Instrument In the form of a pro- 
missory note contained a promise by 
the payee written on the book thereof 
to accept paraents by stated instal- 
ments I — Hda : not to prevent It from 
being a true promissory note. — ^J aok- 
«ON V, Dionet, [19311 1 D. L. R. 542 ; 
[19301 3 W. W. R. 460 ; 89 Hon. L. R. 
201.— CAN. 



848. Add. AmoiaHma Reid. Uoyds Bank » 
Ohajte^Bank of India, Australia & Ohinai 
U929] I K. B. ^ ; Slingsby t>. Westminster 
Bank, Ltd. (1930), 47 T. L, R. 1. 


242a. - — Cheque drawn by Government official 
on Bank ol England — Dividend warrant for 
interest on War Loan.] — The first pltf., Tvho 
was an executrix & a beneficiary under a 
will, received from the Bank of England a 
warrant for interest on War Loan, the 
warrant being crossed “ & Co. Not negoti^ 
able ** & being expressed to be “ A/c Harry 
Turner, deceased/’ She signed the warrant 
& sent it to the exor.’s solr. in pursuance of 
an arrangement that any warrants received 
by her should be sent to him for attention. 
The solr. paid the warrant into his own 
account with deft, bank, representing to the 
bank that it was a repayment of a loan which 
he said he had made to the first pltf. In an 
action against the bank to recover the 
amount: — Held: (1) although the drawer 
of the warrant was an olTlcial of the Bank of 
England on which it was drawn, yet, as he 
was acting as an agent of the Government, 
the warrant constituted a “ cheque ; 
(2) the word “ dividends ” in Bills of Ex- 
change Act, 1882 (c. 61), s. 96, included 
interest on Government stock. — Slingsby v, 
Westminster Bank, Ltd., [1931] 1 K. B. 
173 ; 100 L. J. K. B. 195 ; 144 L. T. 369 ; 
47 T. L. R. 1 ; 36 Com. Oas. 64. 

Annotations : — Oenercdly, Refd. Sllngraby v. District Bank, 
Ltd., [1932] 1 K. B. 544 ; Sllnsrsby v. Westminster Bank, 
Ltd. (No. 2), [1931] 2 K. B. 583. 


251. Add, Annotation: — Consd. Mason v. Lack 
(1929), 140 L. T. 696. 

252. Add, Annotation : — Refd. Mason v. Lack 
(1929), 140 L. T. 696. 
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254. Add, Annotations ; — ^Rofd. Masoii liftok 
(1929), 140 L. T. 696 ; Haseldine v. Win- 
Stanley, [1936] 1 All E. R. 137. 

255. Add, Annotation : — ^Consd. Mason v. Lack 
(1929), 140 L. T. 690. 

260, Add, Annotation : — ^Expld. Re British Trade 
Oorpn., Ltd., [1932] 2 Oh. 1. 

273. Add, Annotation : — Held. Akbar Rhan v. 
Attar Singh, [1936] 2 All E. R. 545. 

292a. Interest to be charged thereon.] — 

Pltf. deposited the sum of Rs.43,900 with 
defts. & received a deposit receipt in the 
following form : “ This receipt is hereby 

executed by [defts.] for Rs.43,900 ... re- 
ceived from [a firm] for & on behalf of [pltf.]. 
This amount to be payable after two years. 
Interest at the rate of Rs. 6-4-0 per cent, 
per year to be charged.” This document was 
stamped as a receipt : — Held : the docu- 
ment was a deposit receipt & not a promis- 
sory note. It evidenced the deposit of the 
sum mentioned & that it was to be repayable 
on demand after the expiration of two years 
from its date. — Akbar Khan v, ATtar 
Singh, [1936] 2 All E. R. 545 ; 80 Sol. Jo. 
718, P. C. 

292b. Memorandum for purchase of goods.] — 

Held: an agreement, & not a promissory 
note. — Blus v, Ellis (1820), Gow, 216, N. P. 

295a. Statement of sum borrowed 6c received — 
“ Which I promise never to repay.*^ — Held : 
pltf. was well entitled upon the lending on 
one side, & the borrowing on the other, not- 
withstanding the words in the conclusion of 
the note. — Anon, {circa 1716), cited in 

, 2 Atk. at p. 32 ; 26 E. R. 416, N. “ 

Annotation: — Befd. Simpson v, Vaugban (1739). 2 Atk. 31. 

297a. Acceptance of bUl without drawer or 
drawee.] — Mason v. Lack, No. 240a, ante. 


Part III. — Classification of Instruments. 

341, Add, Annotations: — Refd. Sutters v, Briggs, [1922] 1 A. 0. 1. Mentd. The Joannis Vatis 

(1921), 91 L. J. P. 182. 


PART II. SECT. 2. SUB-SECT. 2. 

262 i. Bill accepted .) — An In- 

strument purporting to be a pro- 
missory note. In wnlob there Is no 
mention of a drawee, may become a 
bill of exchange if acceptance la en- 
dorsed thereon by a third party. A 
person who thus endorses on acceptance 
thereby admits himself to be a drawee 
Sc becomes liable imder it. even though 
he Is not named as a drawee, provided 
acceptance by him Is not Inconsistent 
with the a ddresa on the bill of exchange. 
The acceptor having signified his 
acceptance Is estopped fropi contending 
that he la not tne drawee. — Joqbsh- 
OHANDRA Dear v, Mahammad Ibrahim 
(1929), I. L. R. 67 Calc. 695.— IND. 

PART n. SECT. 4, SUB-SECT. 1. 

ai. .]— Northern Lumber 

Oo., Ltd. v, Blbjch, Nichols & 
Shepard (Soak.), [1929] 4 D. L. R. 274 ; 
2 W. W. R. 638 ; revff., [19291 2 D. L. B. 
698.— CAN. 


PART IL SECT, 4, SUB-SECT. 2. 

sd. Promissory note tor interest in 
patent right — Form of indorsement.]^ 
Gallagher v, Murphy (Ont.). [19281 
4D. L. R.618;rw8d!., [1929] 2 D.L.R. 
124 ; S. 0. R. 288.— CAN. 

PART n. SECT. 5. 

1 1, FoUowed by lien agreement] 

— A document which aatisfles the 
statutory definition of a promissory 
note is not prevented from being a 
true promissory note by the fact that 
it Is followed on the same paper by a 
collateral agreement, If such agreement 
does not qualify the obli^tion of the 
maker of the note or restrict the note’s 
negotiability. — B ank of Nova Sootia 
V. Philpott, [1930] 2 W. W. R. 128 ; 
4 D. L. R. 148 ; 24 S. L. R. 473.— 
CAN. 

PART IL SECT. 8, 

324 ilL -.] — A promissory note 

given for the debt of a third person 
without consideration Is not enforce- 


able at the suit of the payee. The 
only dlfierenoe between such a note 
& a mere simple agreement is that the 
note imports consideration &. there- 
fore, unless the maker negatives all 
possible consideration the payee is 
entitled to recover on the implied con- 
sideration. — Beaver Lumber Co., 
Ltd. V, Maesb (Desrochks), [19331 2 
W. W. R. 601.— CAN. 


PART III. SECT. 1. 

se. Ohegue payable, to “ cash or order.**] 
— Held : payable to bearer. — Judmaier 
V. STANDAitD Bank of Canada (Alta.), 
[1927] 1 W. W. R. 270.— CAN. 


PART III. SECT. 3. 

Bg. Hrenvn on resident in British 
Tidia — Wherever drau^.1 — 
robange drawn upon a rosldent or 
iritlsh India Is on Inland instrument 
Tespective of the place whore it was 
rawn.— Kidston (A.-G-) & 

ETH Bros. (1929), J. L, R. a 7 Calc. 
30.— IND. 
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Part V. — Computation 

441a. J — Where a promis- 

Bory note, repayable by iimtalments, provides 
that If any instalment should not be paid 
“ punctually ** the whole of the balance is 
in^ediately to become payable, the use of 
the word punctually does not deprive the 


of Time of Payment. 

maker of the note of the three days of grace 
allowed by 1882 Act, s. 14, in every case 
where the bill itself does not otherwise 
provide/* — Sohavbsbibjn t?. Mobris (1021), 87 
T. L. B. 360. 


466. Add. Annotation : — Reid. 

(1929), 140 L. T. 696. 

468. Add. Annotations : — Consd. McCall Bros., 
Ltd. V . Hargreaves (1932), 48 T. L. R. 460. 
Refd. Re Qwch, Ex p. Judd, [1921] 2 K. B. 
593 ; McDonald v. Nash, [1924] A. 0. 626. 

502^. Acceptance subject to terms of contract 

— Negotiability destroyed,] — London & 
Northern Trading Oo., Ltd, v. Argos, 
Ltd., No. 2168a, post 

508a. .] — Defts., merchants in London, 

were in the habit of purchasing goods for 
G., a merchant at Petersburg, which they 
consigned to pitf., his agent at Hamburg, 
& they drew bills to the amount, pursuant 
to the credit established for them. In such 
course of business, they oonsigaed Brac&il 
sugars & indigo to pltf. for G. & other 
, merchants at Petersburg, & transmitted the 
bills of lading, & drew bills to the amount ; 
upon which pltf. iziformed them, that he 
protected their drafts to the amount of all 
the goods consigned to the merchants at 
Petersburg, except those consigned to G. j 
that he accepted the draft for the amount of 
such goods provisionally, under the guarantee 
of defts., inasmuch as the sugars against 
which the bill was drawn were not, as ordered 


by his principal, Havannah, to the amount 
of which he was authorised to accept, but 
Braxil, respecting which he had no directions ; 
that he would communicate with his principal 
on the subject, & inform defts. of the result. 
Such communication being made, G. at 
Petersburg, confirmed the order for the 
Brazil sugars, & directed pltf. to accept to 
their amount, & release defts. from their 
^arantee. Pltf. also informed defts. of their 
drafts, drawn on him against goods, being 
confirmed acknowledged by other mer- 
chants at Petersburg, for whose account they 
were drawn. XJpob the bkpoy. of G. & an 
action by pltf. against defts,, for the amount 
of the bill which he had paid : — Held : pltf. 
was to be considered as having accepted 
the bill, not for the account of defts. until he, 
the acceptor, was in funds, but in reference 
to the confirmation of the order for the Brazil, 
instead of the Havannah sugars ; which 
confirmation being given, his claim was upon 
the bkpt. at Petersburg, not upon defts., 
against whom, consequently, no action could 
be maintained. — Lohmann v. Eougemont 
(1840), 6 Bing. N. 0. 253 ; 8 Scott, 520 ; 9 
L. J. 0. P. 158 ; 133 B. R. 100. 

545. Add. Annotation : — Refd. Sassoon v. Inter- 
national Banking Oorpn., [1927] A. C. 711. 


Part VI. — Acceptance 

Mason v. Lack 


Part VII. — Inchoate Instruments 


565. Add. Annotation : — Cousd. McDonald v. Nash, 
[1924] A. 0. 626. 

568. Add. Annotation ; — Refd. Smith v. Wood 

564a, Authority to indorse.] — Bills of ex- 

change drawn by pltfs. to their own order, on 
& accepted by W, S. & Oo., a co. of which 
deft, was a director, were indorsed by deft, 
in pursuance of a verbal agreement under 
which pltfs. sold & delivered goods to the 
acceptors, in consideration of deft, indorsing 
the bills with the intention of making himself 


liable to pltfs. in case of default by the 
acceptors. Pltfs. subsequently indorsed the 
bills, writing their name underneath that of 
deft, Pltfs, sued deft, as indorser : — Held : 

,, Act, 1882 

(o. 61), 8. 20, pltfs. had authority to complete 
the bills by adding thdr own indorsement, & 
the fact that pltfs. wrote their name under- 
neath, instead of above, that of deft, was no 
answer to pltfs.’ claim ; (2) although the 
verbal contract found to have been made 
between deft. Sc pltfs. was in one sense a 
contract of guarantee, Stat, Frauds could 


3 D. L. R. IIOS ; 62 O. h. R. 138.— 
CAN. 

PART VI. SECT. 8. Sim-SEOT. 1. 

ID. Indorsement ** wfU cumpt on 
amml of poods.**\^Be^ r the wordi 
when applied to a htU on demand 
meant will pay/* no further 
aooeptanoe wai necessary. — Hulc- 
r»H»KTS ^ Tirvon, 119811 N. Z. h. R. 
343.— N.Z* 


PART V. 

419 iv. — A promissoiT cote 

payable on demand Is payable im- 
mediately. The isene of a statement of 
claim demandlCfir payment is a crufft- 
cient demand as against a maker, eren 
though the note is expressed to be pay- 
able at a particular place : although 
in that case pltf. may be deprived of 
costs If the maker Is sued without 
previous demand ic can show, the 


burden being upon him, that he was 
prejudiced by the fact that demand 
for payment was not made at the 

g lace specified. — Royai. Bank of 
ANAPA V . Dwioaks, 1193311 W. W, R. 
672 ; 8 D. L. R. 178.— CAN. 

PART VI. SECT. 2. 
sm AcoopkiTice by 1 — Held ; 
not binding on husband. — Eoouss v. 
Meborakts Bank of Oakapa, 

4 
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not set TTO as aa answer to a claim tmdet i 
-baia.— Mop^ Bros., Bid. «. Ha»- 
P- 423 ; 101 U J.K. B. 
783 ; 147 L. T. 267 ; 48 T. L. R. 450 ; 76 Sol. 
Jo. 433. 


666* Add^ AnnoiMions : — Oonsd* McDonald v» 
Naeh, tl624] A. 0, 625. ReCd* Lickbarrow 
V. Mak>n (1793), 6 Bast, 20, n. 

667a* .]— JBe Gooch, Ex p. Judd, No. 2096a, 

post. 

667b* •] — ^McDonald (Geradd) & Oo, v. Nash 

& Oo., No. 2096b, post 

567c. No drawee — ^Name ol wrong drawee Inserted 
— ^Alteration with consent o! drawer.] — M. 

drew two documents in the form of bills of 
exchange, but addressed to no one, for £1,000 
& £500, respectively, payable ninety days 
after date. Deft, was induced, by fraud, 
to sign a form of acceptance written across 
each document. M. then took the docu- 
ments to pltf. & requested him to get them 
discounted at his (pltf.'s) bank. Pltf., by 
mistake, inserted M.’s name as addressee on 
both documents, & took them to his bank, 
who, however, ultimately declined to dis- 
count them. M. then asked pltf. to discount 
them for him. Before doing so, pltf., in 
the presence of, <fc with the consent of M., 
crossed out M.’s name as addressee & sub- 
stituted that of deft. Pltf., as bond fide 
holder for value without notice of any fraud, 
subsequently presented the documents to the 
deft., who refused to pay; — Held: (1) the 
insertion of deft.'s name as addressee was 
within sect. 20 of 1882 Act, & made the 
documents good bills of exchange on which 
deft, could be sued ; (2) there was no material 
alteration within sect. 64 of that Act ; (3) if 
the dociiments were not good bills of ex« 
change, they were prormssoi*y notes on which 
deft, could be sued by a bond fide holder for 
value without notice. — Hasbldine v. Wik- 
STANLBY, [1936] 2 K. B. 101 ; [1980] 1 

All E. R. 137 ; 106 L. J. K. B. 891 ; 154 
L. T. 406 ; 80 Sol. Jo. 206. 

668a. Effect of 1882 Act, s. 12.] — P., a 

financier, L., a distiller, D. & M., a firm of 
ihipbrokers, & one A. were minded to load 
a ship with a cargo of whisky to be carried 
across the Atlantic A sold in the tJ.S. or at 
some point from which it could easily be 
smuggled inbo the U.S., in violation of the 
laws of that country. D. & M. entered into 
a contract to buy a steamer for £2,565 ; P. 
advanced £256 as a deposit on the purchase. 
On Oct. 26, 1927, an agreement was entered 
into between P., L. &; D. & M., whereby L. 
a^eed to sell to D. & M. 7,500 oases of wmsky 
at 27s. 6i« a case free on board at Leith or 
(Glasgow to be delivered ex warehouse not 
[tater than Nov. 26. D. & M. were to take 
a^very on board a vessel of a regular line 
of steamws. Payment was to be made by a 
bill for £5,500 drawn by P., accepted by A. 
& indorsed to L,, & a second bill for £4,812 
accepted by A. & D. & M., both bills to be 
payable ninety days from Nov. 26, & to be 
mrawn & accepted on Oct. 26 As handed to L. 


to hold as security until he should hand the 
shipping documents or delivery order from 
bond on or before Nov. 26. L. agreed to 
lend D. A M. £2,500 (£1,000 at 8 per cent, per 
annum & £1,500 at 40 per cent, per annum 
interest) for the purchase of the steamer, 
the loan to be secured by a first mtge. on the 
steamer. P. agreed to lend D. & M. £1,000 
at 40 per cent.pcr annum interest to be secured 
by a second mtge, on the steamer. D. & M. 
agr^d to insure the steamer for £1,000 
against all risks including seizure or con- 
fiscation & £2,600 against marine risks & 
deliver to L. cover notes for £1,500 & £1,000 
& to P. a cover note for £1,000. P. & L. 
agreed jointly to underwrite the insurance 
for £1,000 against confiscation at a figure to 
be agreed in the event of the ordinary market 
rate exceeding thirty guineas per cent. 
D. & M. agreed to provide £1,600, the 
estimated bsdance required for the equip- 
ment of the steamer for the voyage. In 
intended pursuance of the ap-eement two 
documents, undated, & purporting to be bills 
of exchange, though written upon unstamped 
paper, were sent to L. ; both were headed 
“ London ** ; one was drawn by P., accepted 
by A., & indorsed by P., A; was for £5,500, 
payable ninety days after date ; the other 
not signed by any one as drawer ; it was 
accepted by A. & by D, AM., A was for 
£4,812 payable ninety days after date. 
Delay having occurred in naming a liner to 
take delivery of the whisky A in equipping 
the steamer for the adventure, L. |?ave to 
D. A M. a delivery order addressed to the 
keepers of the bonded warehouse where the 
whisky was in store. D. A M. immediately 
pledged the whisky for £600. P. bearing 
of this paid off the loan A took a transfer of 
the dohvery order. The so-called bills of 
exchange for £5,600 A £4,812 were sent to L., 
who was at Lausanne. He struck out 
“ London A substituted “ Lausanne,** added 
Dec. 3 as the date of each, A signed his name 
as the drawer of the second, A stamped them 
both as foreign bills; — Held: (1) the so- 
called bill for £5.500, being drawn, accepted 
A indorsed in this country on unstamped 
paper, was void by Stamp Act, 1891 (c. 39), 
ss. 2, 37 (2), 38 (1 ) ; (2) the so-called bill for 
£4,812 though valid in other respects, as a 
forei^ biU, notwithstanding 1882 Act, s. 64, 
was invalidated by L. having added a date 
not in accordance with the contract, A was 
not protected by 1882 Act, s. 12. — Poster v, 
Dbiscotx, Ltndsay V, Attpield, Lindsay v. 
Driscoll, [1929] 1 K. B. 470 ; 98 L. J. K. B. 
282 ; 140 L, T. 479 ; 45 T. L. R. 185, 0. 

Afinotatien : — As to (2) Distd. Koch v. Dicks, [1933] 1 K. B. 

307. 

577a. .1 — Where a bill of exchange on 

duly stamped paper is presented for signature 
to the acceptor by the drawer, A the former 
signs at the request of the latter with know- 
ledge tha>t the drawer intends to convert the 
document into a bill oi exchange A negotiate 
it as such, it is immaterial, as against a holder 
in due course, whether the document was in 
blank or fully filled in when presented to the 


PART VIL SECT. 1, 

56$ ri. dt place of payment ,] — 

W)i 0 Z 6 Instead ol handlnir over a note, 
applt'k eolr. iSUed in a place for pay- 


ment. Sc discounted It with resp. & 
kept the money, & resp. filled in bis own 
name as pnyee, A the note was not paid 
at maturity A no notice ol dishonour 
was iBvea to applt. : the solr. 


had no authority to negotiate the note, 
& resp. had no authority to fill in his 
name as payeo, & he could not reoover 
from (mplt.~KNU8T o. ABBOT, (19331 
N. 56. L, R. 1072.— N.Z. 
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drawer for signature. — DtTKN (M.), 
Jefferson (1925), 69 Sol. Jo. 695, 725, 

684. Add, Annotation : — Refd. GuUdford Trust v, 
Goss (1927), 136 L. T. 725. 

585. Add, Annotation : — Refd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 

587. Add, Annotation : — Dbtd. Jones v. Waring <& 
Gillow, [1926] A. 0. 670. 

588a. Partic\ilar purpose — Fraudulent use for 

another purpose.] — A cheque was signed 
in blank by one of the partners in a syndi- 
cate, in the belief that the stamp of the syndi- 
cate would be subsequently affixed & the 
cheque used for the ordinary business of the 
syndicate. It was made payable to another 
partner, & was indorsed by a third partner, 
who believed the same as the drawer, as well 
as by the payee. The payee, in fraud of the 


other two partners, did not affix the stamp 
of the syndicate & used the cheque for the 
purpose of raising a loan from money-lenders, 
for which he gave a promissory note binding 
him to repay an agreed sum by monthly 
instalments. When one of the instalmentis 
fell due, the cheque was tendered in payment 
& was dishonoured upon presentation, & 
the mohey-lenders then sued the drawer & 
the indorser : — Held : the drawer & in- 
dorser were liable on the cheque, as there had 
been nothing to put pltfs. on inquiry whether 
a fraud was being perpetrated by the payee, 
ife as both defts., when signing the document, 
had intended that the document should be 
negotiated as a cheque, the cheque could not 
be regarded as a document given in escrow. — 
Guildford Trust, Ltd. v, Gosb (1927), 136 
L. T. 725 ; 43 T. L. R 107. 


Part VIII. — Delivery 


695. Add, Annotation : — Refd. McDonald v. Nash, 
[1924] A. 0. 625. 

596. Add. Annotation : — Refd. Lloyds Bank v. 
Chartered Bank of India, etc. (1927), 44 
T. L. R. 165. 


Part IX. — Capacity and 

687. Add, Annotation : — Refd. Kreditbank Cassel 
G.m.b.H. V, Schenkers, [1926] 2 K. B. 450. 

691a. .] — Re Adansonia FibUe Co., 

Miles’ Claim (1874), 9 Ch. App. 635 ; 43 
L. J. Ch. 732 ; 31 L. T, 9 ; 22 W. R. 8 ' 

L. JJ. 

Annotation : — Consd. Yorkshire Banking Co. v, Beatson 
(1880), 5 O. P. D. 109. 

691b. .] — Fleming v, McNair (1812), cited in 

3 Dow, at p. 229 ; 3 B. R. 1048, H. L. 

Annotations; — Consd. Davison v. Robertson (1815), 3 Dow, 
218. N.F. Yorkshire Banking Co. v, Beatson (1880). 

6 C. P. D. 109. 

692a. .] — In order to take a case out 

of the principle, that every partner in a 
mercantile or ordinary traffing partnership 
is liable upon bills, drawn by a partner in 
the recognised trading business of the firm, 
for a transaction incident to the business of the 
firm, although such partner’s name does not 


643. Add, Annotation : — Expld & Distd. Jones v. 

Waring & GiUow, [1926] A. C. 670. 

663. Add. Annotation : — -Refd. British Russian 
Gazette & lYade Outlook, Ltd. v. Associated 
Newspapers, T^td., Talbot v. Associated 
Newspapers, Ltd., [1033] 2 K. B. 616. 


Authority of Parties. 

appear upon the face of the instrument, & 
although he be a sleeping & secret partner, 
it must be established that the holder of the 
bills knew, at the time he received them, 
that the transaction was a private contract 
not within the scope of the partnership. — 
Bunarseb Dass V. Gholam Hossein (1870), 
13 Moo. Ind. App. 368 ; 20 B. R. 685, P. 0. 

693a. .] — Sutton v. Gregory (1797), 

Peake, Add. Cas. 150 ; 170 E. R. 226, N. P. 

694a. .] — If one partner draw or 

indorse a bill in the partnership name, it 
will primA facie bind the firm, although passed 
by the partner to a separate creditor in dis- 
charge of his own debt, unless there be evi- 
dence of covin between such separate debtor 
Sc creditor, or at least of the want of authority 
either express or to be implied, in the debtor 
partner to give the joint security of the firm 


PART VIII. SECT. 3, SUB-SECT. 1. 

698 U. .] — Kxtrlnslo evidence Is 

always admissible to show delivery in 
eiKsrow. — ^I mperial Bank v. Heisz, 
Imperial Bank v. Hundt, (1930) i 
D. h, R. 339 ; 64 O, L. B. 452.— CAN. 


PART VIIL SECT. 4, SUB-SECT. 1.— A. 

811 viii. .J — Oral evidence is not 

admissible to show an agreement oon- 
temporanemis with the making of a 
note that the liability of the maker is 
contingent on the haimening of some 
event. — Ruthbnian farmers Ele- 
vator Co, V, Qniazi>08K1, (1922] 3 
W. W. R. 19 : 68 D. L. R. 868 ; 32 
Man. L. R 822.— CAN. 

611 ix. .] — McNeill v, Stewart, 

[1932] I D. L. R. 607 ; 3 M. P. R. 581. 
—CAN. 


628 i. Until death of maker .) — 

Bonham v. Bonham (1920), 4^0. L. R. 
434 ; 57 D. L. R. 459 ; 19 0. W. N. 
268.— CAN. 


687 iv. .] — Evidence of alleged 

oonditions attached to the payment of 
a promissory note. e.o* payment out of 
a particolar fund, is not admissible, as 
it would vary the terms of the written 
document. — Guooisbbro v. Weber* 
(1924] 1 D. L. R. .335 ; 1 W, W. R. 
137 ; 18 Sftflk. L, R. 6.— CAN. 

638 i. Excluding liability if goods 
r^ected,] — An action by payee against 
the maker of a promissory note given 
for the price of goods was dismlBsod, 
on the ground that deft, had exerolBed, 
as under a contemporaneous oral 
agreement he was entitled to do, the 
right of releeting & returning the 

6 


goods. — N ational Mancfacturinq 
Co. V. Stkpa, [1922] 1 W. W. R. 814 ; 
66 D. L. R. 284 ; 17 Alta. L. R. 398.— 
CAN. 


PART IX. SECT. 1. 

o i. — Knowledge of acceptor ,} — 
In an action on a promissory note it is 
enough to show that the acceptor had 
such knowledge as to put him on 
inquiryastothe maker's mental Inoom- 
petoncy. — Grant «. Imperial Trust, 
[1936] 3 D. L. R. 660.— CAN. 


oil. ,] — ^MoNab e. Imperial 

Trust Go., [1935] 4 D. L. R. 670.— 
CAN. 


( 192 ^ 1 * 


PART IX. SECT. 8. 

96) i. ,] — Pope v, Fbabbr* 

I 8 W. W. R. 754.— CAN. 
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for his sepajpate debt. — Ridley v. Taylor 
(1810), 13 Bast, 175 ; 104 B* R. 336. 
AnnoUtUona : — Conid. Frankland v. M'Guaty (1830), 1 
Knapp. 274 ; Re Aoraman, Ex p, BusboU (1844), 3 Mont. 
D. & De G. 615. Distd. Leveraon v. Lane (1862), 13 
O. B. N. S. 278. Held. Lloyd v. Ashby (1825), 2 C. & P. 
138; Wlntle v. Orowther (1831), 1 Or. & J. 316; Re 
Hlobee, Exp. Darlington District Joint Stock Banking Co. 
L. J. Bey. 10. 


(1865), 34 

694b, 


-.] — Bills drawn by one 


partner for a separate debt in the partnership 
name cannot be recovered upon as against 
the firm, unless pltf. can prove either a direct 
assent from the other partners, or circum- 
stances from which such assent might have 
been reasonably presumed. — Prankland v. 
M‘Gu8TY (1830), 1 Knapp, 274 ; 12 B. R. 
324, P. C. 

AnnotaHona : — Consd. Re Wardley & Hodeon, Ex p. Thorpe 
(1836), 2 Deac. 16. Retd. Leverson v. Lane (1862), 13 
O. B. N. S. 278. 


694o. Note made for self & partner — Partner 

bound.] — Lane r. Williams (1692), 2 Vern. 
277 ; 23 E. R. 779 ; avbaequent proceedings 
(1693), 2 Vern. 292. 

Annotationa : — Consd. Devaynea v. Noble, Sleeoh’s Case 
(1816), 1 Mer. 539. Rdd. Bank of Australasia v. Breillat 
(1847), 6 Moo. P. C. C. 152. 


694d. .] — Smith v. Jerves & 

Baily (1727), 2 Ld. Kaym. 1484 ; 92 B. R. 
464 ; 8v>b nom. Smith v. Baily, 11 Mod. Rep. 
401. 


695a. With addition of partnership 

name — Firm bound.] — Galway (1-ord) v. 
Matthew & Smithson (1808), 1 Gamp. 403 ; 
170 E. R. 1000, N. P. ; subsequent proceed- 
ings, sub nom. Gallway (Lord) v. Mathew 
& Smithson, 10 Bast, 264. 

Annotationa Booth v. Quin & Janney (1819), 

7 Price, 193, Apld. Re Clarke, Ex p. Buckler (1844), 3 
L. T. O. S. 284, 

696a. .] — In an action against partners 

on a bill of exchange, it is no legal objection 
that the bill has been drawn or indorsed by 
one in his own name only. The liability 
of the parties may be collected from their 
course of business & other circumstances, 
showing that the partner who drew or indorsed 
had authority to bind the partnership by that 
mode of drawing or indorsing. Nor is it 
sufficient for the other partners to show that, 
in the particular instance, the partner who 
drew or indorsed the bill in question violated 
his private instructions in so doing. — 
Sooth Carolina Bank v. Case (1828), 8 
B. & C. 427 ; 2 Man. & Ry. K. B. 459 ; 108 
B. R. 1101 ; sub nom. Sooth Carolina Bank 
V. Case, Beckett v. Same, Dan. & Ll. 103 ; 
6 L. J. O. S. K. B. 364. 

Annotationa: — Expld. Smith v* Craven (1831), 1 Cr. & J. 
500. Dbtd. Nicholson v. Rloketts (1860), 2 E. & E. 497. 
Consd. Adansonia Fibre Co., Miles* Claim (1874), 9 
9 Oh. App. 635 ; Yorkshire Banking Co. v. Beatson (1880), 
5 O. P. D. 109. Refd. Vere v. Ashby (1829), 10 B. & O. 
288 ; Beckham v. Knight (1838), 4 Bing. N. C. 243 ; 
Trueman e. Loder (1840), 11 Ad. k El. 589. 

698a. After dissolution.] — A bill drawn 

& accepted after dissolution of partnership, 
though dated before, does not bind the 
retiring partner. — Wright v. Pulham (1816), 
2 Chit. 121 ; sub nom. Wbightson v. Pullan, 
1 Stark. 375 ; 171 E. R. 501. 

701 a^ ,] — A bill, though drawn on 

a partnership, & accepted by one of the 


partners, if for a separate debt of one of them, 
shall not bind the partnership, if the party 
knew the consideration of the bill. Aliter, 
if in the hands of a bond fide indorsee without 
notice. — Wells v. Masterman (1799), 2 
Bsp. 731 ; 170 B. R. 512, N, P. 

Annotationa : — Refd. Leveraon v. Lane (1862), 13 C. B. N. S. 
278 ; Ellston v. Deacon (1866), L. R. 2 C. P. 20. 

701b. .1 — A partnership accept- 

ance, given in discharge of the several debt of 
one of two partners, cannot be proved against 
the joint estate, by a person who took it in 
discharge of such several debt, though it was 
left for acceptance at the house of business 
of the partnership, & thence returned 
accepted, imless the holder makes out that 
it was accepted in the partnersliip name, 
with the knowledge & assent of the other 
partner. — Re O’Neill, Ex p. Goxjldinq 
(1829), 8 L. J. O. S. Ch. 19, L. C. 

Annotations : — Refd. Leverson v. Lane (1862), 13 C. B. N. S. 
278 ; iie Riches & Marshall’s Trust Deed, Exp. Darlington, 
etc.. Banking Co. (1865), 4 De G. J. & Sm. 581. 

702a. BUI not addressed to partnership 

address.] — Deft., a cheesemonger at A., 
carried on at W. the hosiery trade in partner- 
ship with C., but in his own name. C. 
accepted, in the name of deft., a bill of 
exchange drawn for goods supplied to the 
partnership, & which was addressed to deft, 
at A. : — Held: the acceptance was binding 
on deft., although the bill was not addressed 
to the place where the partnership business 
was carried on. — Stephens v. Reynolds 
(1860), 5 H. & N. 513 ; 29 L. J. Bx. 278 ; 
2 L. T. 222 ; 157 B. R. 1283 ; subsequent 
proceedings, 2 P. & P. 147. 

Annotations : — Consd. Yorkshire Banking Co. t>. Beatson (1), 
Leeds & County Banking Co. v. Same (1879), 4 C. P. D. 
204. Refd. Vorkshire Banking Co. v. Beatson (1880), 5 
C. P. D. 109. 

709a. Not for partnership purposes — 

Firm not bound.] — S heppard v. Dry (1840), 
cited in Byles on BUls, 18th ed., p. 50, n. (/)• 

713a. For private debt — Firm not 

bound.] — Arden v. Sharpe & Gilson (1797), 
2 Bsp. 524 ; 170 B. R. 442, N. P. 

713b. .] — Ridley v. Taylor, No. 

694a, ante, 

7130. BIU or note indorsed by partner in own 

name.] — South Carolina Bank v. Case, 
No. 690a, ante. 


722. Add. Annotation : — Refd. Underwood v. Bank 
of lAverpool, Underwood v. Barclays Bank, 
[1924] IK. B. 776. 

726. Add. Annotations : — Consd. Algemeene 

Bankvereenigmg v. Langton (1935), 40 Com. 
Cas. 247. Refd. Greenwood v. Martins Bank, 


Ltd. (1931), 47 T. L. R. 607. 

734, Add. Annotations : — Dlstd. Goldman v. Cox 
(1924), 40 T. L. R. 744. Refd. Jones v. 
Waring & GUlow, [1926] A. C. 670. 

737. Add. Annotation ; -Refd. Jones v. Waring 
GUlow, [1920] A. C. 670. 


Add. Annoiaiion .•—Retd. Banco de Portugal 
V, Waterlow So Sons, Ltd. (1931), 100 L. J. 


PART IX. SECT. 8. 

Is I, maker of a 

promissory note whose sigaature is 


forged is not liable to the holder, when 
the latter has notified him that pay- 
ment Is demanded & he has not repliea 
to the holder, who had suffered no 


3judloo.- -I ndustrial Acceptanox 
RPN. V . Lunenbeug Outpittino Co.; 
134] 2 D. L. R. 568.— CAN. 



Cases 746— 778. 
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746. Add* AnmUUiona : — Coined. Qoldmazi t;. Oox 
(1924), 40 T, Im K. 423; Beokitt v. Barnett, 
Pembroke & Slater, tl9283 2 K. B. 244. Held. 
Underwood t?. Bank of Liverpool, Underwood 
v. Barclays Bank, [1924] 1 K. B. 776; 
Australian Bank of Commerce v. Perel, [1926] 
A. 0. 737 ; Jones v. Waring &; Uillow, [1926] 
A. O. 670 ; Fenton Textile Assocn. v. Thomas 
(1929), 46 T. L. R. 204; Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40 ; Banco de Portugal 
V. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465 ; Midland Bank, Ltd. v, BecMtt 
(1932), 48 T. L. R. 271 ; Slii^sby v. District 
Bank, Ltd, (1931), 48 T. L. R. 114; Lloyds 
Bank, Ltd. v. Savory & Co. (1932), 49 
T. L. R. 116. 

755. Add, Annotations : — Ck>nsd. Underwood v. 
Bank of Liveroool, Underwood v, Barclays 
Bank, [1924] 1 K. B. 775; Recldtt v, Barnett, 
Pembroke Sc Slater, [1928], 2 K. B. 244. 

757. Add, Annotations : — Reid. Underwood v. Bank 
of Liverpool, Underwood v, Barclays Bank, 
[1924] 1 K. B. 776; Liggett (Liverpool) v, 
Barclays Bank, [1927] 137 L. T. 443 ; Lloyds 
Bank v. Chartered Bank of India, Au^ralia & 
China (1928), 97 L. J. K. B. 609. 

759. Add, Annotation : — ^Refd. Ileckitt v, Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

768 a, «« Directors ** added after slgna* 

tures — Acceptance by company — Drawer re- 
quiring Indorsement by directors.] — A bill of 
exchange addressed to a limited co. was 
accepted in the following form : “ Accepted 
payable at the W. Bank — A.B. & O.D., 
directors — Fashions Fair Exhibition, Ltd.*’ 
The drawer when sending the bill to the co. 
for acceptance stated in his letter that as a 
condition of his doing the work for which the 
bill was drawn he should require it to be 
indorsed by the directors as well as accepted 
by the co. Accordingly the same two 
directors signed the bill also on the back, 
“ Fashions Fair Exhibition, Ltd. A.B. & 
O.D., directors,” & one of them when return- 
ing the accepted bill drew attention in his 
letter to the fact that it was “ duly indorsed 
by two directors of the co. as requested by 


you.” In an action against A.B. Sc O.D. 
as indorsers of the bill Held : (1) they 
were personally liable, upon the ground that 
if the indorsement was to be treated as that 
of the co. it gave no greater validity to the 
bill than was already contained in the 
acceptance, Sc therefore raider 1882 Act, 
6. 26 (2), the construction that it was tete 
personal indorsement of defts. was to be 
adopted ; (2) even if the indorsement stood 
by itself, as defte.* signature did not in terms 
say that they were signing on behalf of the co., 
the addition to their names of the word 
” directors ” must be treated as a word of 
description only Sc not as exduding their 
liability; (3) the ct. were entitled to look 
at the surrounding circumstances under 
which the bill was signed, including the letters 
which passed between the parnes on the 
subject of the indorsement^ from which it 
was to be inferred that defts. by indorsing 
intended to guarantee the payment of the 
bill. — Elliott v, Bax-Ibonside, [1926] 2 
K, B. 301 ; 94 L. J. K. B. 807 ; 133 L. T. 
624 ; 41 T. L. R. 631. O. A. 

Annotation : — As to (1) Ck>il8d. Kettle v, Dnnster & Wakefield 
(1927), 43 T. L. R. 770. 

768b. ** Receiver ” added after signa- 

ture.] — Pltf., who had been appointed re- 
ceiver on behalf of the debenture-holders of a 
co., sued defts. as acceptors of bills of ex- 
change, which were signed by ” R., Receiver, 
F. Ltd.” as drawer. They had been accepted 
in respect of goods supplied by the co. to 
defts., Sc pltf. had stated that it must be 
♦‘clearly understood that I am in no way 
accepting any liability or responsibility what- 
ever in respect of the orders themselves ” : — 
Held : (1) the above were not ” surrounding 
circumstances ” from which the intention of 
the parties could be inferred, & such intention 
must be gathered from the terms of the docu- 
ment alone ; (2) the words ” Receiver, F. Ltd.” 
were words of description only, & the bills did 
not purport to have been drawn on behalf of 
the CO. ; (3) pltf. was entitled to recover 
against defts. upon the biUs. — Kettubj v. 
Dunstbb & Wakefield (1927), 138 L. T. 
158; 43 T. L. R. 770. 


Part X. — Consideration. 


772* Add, Annotations ; — As to (1 ) Refd. Jones v, 778. Add, Annotations : — Refd. Robinson v. Marsh, 
Waring Sc Gillow, [1926] A. O. 670 ; He [1921] 2 K. B. 640 ; Sutters v, Briggs, [1922] 

Cuthbert, Ex p, Monnoyer British Construe- I A. 0. 1 j Re Farrow’b Bank, [1923] 1 Oh. 

tion Co. V, Trustees, [1936] 1 All E. R. 342. 41. 


PART IX. SECT. 6. 

763 ra. r— “ Frwident** dt 

Mgr,** €tdded after sionatures .] — Held ; 
the Inditridtial defts. were persoixaUy 
liable on the note* — L oozka v, Ruthr- 

NIAN FaRMUSBS’ Oo-OPERATIVIC Oo., 

Ltd., 119221 2 W. W. R. 782 ; 68 
D. L. R. 636 ; 82 Man. L. R. 137.— 
CAN. 


763 vb. ‘VJPffS.'' dr 

“ 8ecv.** added after stgriaktree ,} — 
Whether those signing a promissory 
note sighed it as ofhcials of a iixnitad oo. 
or as individxials. Is a q oestion of Intent, 
8c the intent must be gathers from 
the taoe of the doonment itself, 6c 
where, on a Series of notes made te 
the same person at one time, a 
rubber stamp oontainlng the name of 
the 00 . Sc two lines was impressed on 


the notes 8c the signers signed on the 
two lines & added the words Pres.** 
8c ** Secy/' after their signatures & 
were in tact the president 6: secretary 
of the oo. respectively : — Held / the 
ootes were made by the co.-' — S chafter 
V. Txtbbt, Smith & Oo.. Ltd., tl934) 
I D. L. R. 468 ; 1 W. W. R. 213.— CAN. 

768 V c, ** Director ** d 

** Secretary " added after signatures,] — A 
promissory note was granted in the fol* 
lowing terms : “ Four months after date 
we promise to pay. . . [C. D.l Director, 
[E. F.J Secretaw, The Fraserburgh 
Empire Ltd." The body of the note 
Sc the words appended to the signatures 
had all been written by the scune per- 
son, not one of the signatories, before 
signature : — JSeld : the two signatories 
were personally liable.— B erbnsh v, 

8 


HrsNDRRBON, 11926] S. 0. 643.— SCOT, 

768 V d. 

Proisrietor " added after 
A suit was brought on three him^ li- 
ning In the following form : " 66 days 
after date I promise to pay S. 0. F.. 
or order the sum of IL's 660, c___ 
for Value received In cash (slgnea) 
Q, V. Ai, Managhag ^Proprietor, 
0. 8c B. Friends, S. Rd, Bombay 
No; 4 " : — Held : the only person liable 
on these hundis was 0. v, A. who had 
signed them Sc not any alleged firm 
passing under the name of 0. Sc B. 
Friends, 8c the words Managing Pro- 
prietor, etc*, were merely addea as a 
description of his ocoupatlon Sc busi- 
ness address. — ^S xtahah Kriszcna 

Paphys V, Ohinanpas Fatreohanp 
0928), 1. L. B. 62 Bom. 640.--IND. 
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797. Add* AnnoUMon : — ^Hefd. Porfcoflno Tank 
Steams Ovmers v, Berlin Derunaptha (1934), 
39 Com. Oas. 330. 

801. Add. Annotatwn : — Retil. Sutters v, Briggs? 
[1922] 1 A. 0. 1. 

808. Add. AnnotaHona : — ^Dlstd. Burrell v, Leven 
(1026), 42 T. L. R. 407; Richardson v. Mon- 
crieSe (1926), 43 T. L. R. 82. Retd. Robinson 
V, Marshf [1921] 2 K. B. 640 ; Sutters v. 
Briggs, [1922] 1 A. C. 1 ; Eldridge & Morris 
V. Taylor, [1931] 2 K. B. 416; Bartlam v. 
Evans, [1936] 1 K. B. 202. 

828. Add. AnnokUian : — ^Refd. Stott v. Shaw Sm 
Lee, [1928] 2 K. B. 26. 

826a. .] — ^Masoab®nha8 v. MBRCAimiaj Baim 

OF India, Ltd., Da Silva v. Mbrcantiijbj 
Bank of India, Ltd., No. 843a, post. 

888. Add, Annotation : — ^Refd. \^att v. Kreg- 
linger Sc Pemau, [1933] 1 K. B. 793. 

887. Add. Annotation : — Retd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

843a. Fraudulent pledge of debentures — Surrender 
for renewal — Rights of pledgee.] — ^A man, 
entrusted with certain debenture securities 
for the purpose of collecting the interest on 
behalf of tine owners, by means of forged 
endorsements pledged all the debentures 
with his bankers to secure his own indebted- 
ness, Later the debentures, which con- 
stituted negotiable instruments, were sur- 


rendered by the bank to the issuing authority, 
who exchanged them for new debentures of 
the same total value. All the new instru- 
ments were issued directly to & in the 
name of the surrendering bank, Sc clear 
of all previous endorsements. The original 
securities were then cancelled Sc retained 
by the makers. Later the said bank at the 
request of the pledgor of the securities en- 
dorsed the new instruments over to another 
bank, the present respondents, to whom he 
had transferred his loan account. On a 
claim by the owners of the original 
tures, the present applts., for the delivery 
to them of the new instruments by resp. 
bank : — Held : there was nothing in the 
circumstances of the transaction to put resps. 
on inquiry. The issue by the makers of the 
“ renewal ” debentures constituted in effect 
a new contract between them Sc the first 
bank, &, resp. bank being the holders in due 
course of those instruments, applts. had no 
right of action against them. The “ re- 
newals ’* were in form Sc in substance new 
Sc independent obligations in substitution for 
those under the surrendered instruments. — 
Mascarenhas V, Mercantile Bank of 
India, Ltd., Da Silva v. Mercantile Bank 
OF India, Ltd. (1931), 47 T. L. R. 611, P. O. 

862. Add, Annotation : — ^Expld. Re Chetwynd’s 
Estate, Dunn’s Trust, Ltd. v. Brown, [1937] 
3 AH E. R. 530. 


PART X. SECT. 1. SUB-SECT. 8. 

795 1. Forbearamce io sue — Surety ,] — 
Held : the arivlng of a note to avoid suit 
oontituted deft, a principal debtor, & 
his eaultles as a surety were gone. — 
Aixianob Trust Oo. v. Johnson, 
[1920] 2 W, W. R, 800 ; 16 Alta. L. U. 
479.— CAN. 

795 ii. Note aiven by vice'- 

resident of company <!t wife.] — Defts., 
nuBband & wife, were respectively 
vloe-nrealdent & president of a oo. 
which was Indebted to pltf. co. & was 
unable to make payment. Defts. 
made a joint & several promissory note 
In favour of pltf. oo., payable on de- 
mand^ for the amount of the debtor 
co.’s Indebtedness. This was done at 
the solicitation of K., a representative 
of pltf. CO., who said that be would 
not sue ** them '* so long as they 
showed a disposition to pay ; — Held : 
by “ them ** K. meant the debtor oo, ; 
forbearance tp sue upon the demand 
note was a sufficient consideration for 
the giving of it ; & the wife deft, was 
liable upon it. — OiTiBS Service Oil 
Co. V, Rubbl. [19311 2 D. L. R. 183 ; 
66 0. L. R. 475.— CAN. 

796 iii. Hmbcmd — Note given by 

wife.] — ^Forbearanoe to press tor pay- 
ment or exten^n of credit is valuable 
consideration for a promissory note 
given by the debtor's wife to the 
creditor. — ^V ictor v. Qallen, [1937 J 2 
D. L. R. 99 ; 11 M. P. R. 155.— CAN. 


PART X. SECT. 1, SUB-SSOT. 4. 

qi. .J — Held.- the for- 
bearance or extenmon of time limited 
for tb© balance of payments which R. 
obtained by the riving of the note was 
Valuable consideration within the 
meaning of the common law of England 
or under sect. 58 of Bills of Exchange 
Act, R. S. O., 1927.— Re Boas, Hutohi- 
epN V. Royal iNSTirtmoN itor 
A nVANCaCMBNT OP LKARNING, [1032] 
S, C. R. 57 ; [1931] 4 D, L. R. 689.— 
CAN. 


St. Hsdension 0 / cred«.J— F uller & 
Co. o. Holland (N. S.) (1910), 9 
E. Xt* B. 110.-— CAN. 


PART X. SECT. 1, SUB-SECT. 6. 
iv. Sale of improvements by Quit- 
claim deed.] — Dube v, Mobnkault 
(1920), 48 N. B. R, 200 ; 55 D. L. R. 
512.— CAN. 

sx. Giving credit.] — In an action 
upon promissory notes made by defts. 
husband & wife, in favour of pltfs. 
wholesale merchants. It appeared that 
in Mar. 1921, the wife deft, who had 
been carrying on a retail business, 
made an assignment under the Bkpcy. 
Act, & shortly afterwards made a 
proposal to oompoimd her debts at 
35 cents in the dollar, to be paid in ten 
equal monthly instalments. The com- 
position was duly approved by the ct. 
Pltfs, were among the creditors. The 
debtor did not complete the com- 
position payments within the times 
proposed, & the final payment was not 
made until Aug. 1923. After the 
composition was approved, the debtor 
continued to do bumne8% & made some 

S orchases from pltfs. In Bept. 1922, 
le debtor proposed to buy a large 
quantity from pltfs. on credit, but 
pltfs. refused to give credit for the 
quantity desired unless defts. would 
make some settlement of the old debt, 
i.e. the unpaid balatioe of pltfs.* com- 
pound claim. Defts. thereupon signed 
the promissory notes now sued upon, 
delivered them to pltfs., & received a 
new supply of ^oos upon the credit 
they d^rra — Held : the notes were 
not made for the accommodation of 
pltfs. ; but, though representing a 
compromised debt, were in fact made 
In consideration of the riving of credit 
in respect of the new sale, & that was 
sufficient consideration to support the 
notes- & to render defts. liable. — 
Oramandy Brothers, Ltd. ». Albert, 
[19281 2 D. L. R, 577 ; 62 O. L. H. 
105 ; 10 O. B. R. 32.— CAN. 

•y. Delivery up of void bill.] — 
Valuable oon^deration for a bill of 
exchange may consist in the delivery 
up of another bill which the person 
taking the former bill was entitled to 
keep, even though the bill delivered 
up was void. — R oyal Bank or Canada 
V, OBOBE k WALBRIDGEXAlta.), [1928] 

8 D. L. R. 98 : [19281 2 W. W. B. 65.— 

OAN. 


BZ. Credit given to third party.] — B., 
having an unauthorised loan from 
applt. bank, of which he was a director, 
&, wishing that it should cease to appear 
in the books, persuaded the first resp. 
to sign a promissory note for Bs. 20,000, 
dated Dec. 22, 1917, in favour of the 
bank : B. promised that he would 
himself pay the principal & interest. 
The note was credited by the bank to 
B., the first resp. receiving no part of 
the money. On Dec. 23, 1918, B. 
paid to the bank a sum out of which 
the bank allocated Rs. 908 to the pay- 
ment of the Interest due upon the note. 
B. had notice of that allocation 8c 
adopted It In his own books. On 
Aug. 9, 1921. applt. bank sued the first 
resp. upon the note : — Held : the first 
resp. was liable on the note. The 
giving of credit by the bank to B. was 
consideration. — National Bank of 
Upper India v. Bansidhab (1929), 
L. H. 57 Ind. App. 1, P. C.— IND. 

Ba. Note given for price of car — To 
father of vendor — Father ** backing ** 
son in business — Absence of con- 
sideraiion .] — McLean v. McDouoall, 
[1930] 1 D. L. R. 713 ; 1 M. P. R. 77.— 
CAN. 

PART X. SECT. 2. 

844 II. .] — Canadian Bank of 

OOBiMERCE V. Colwell (1923), 6C 

N. S. R. 347.— CAN. 


PART X. SECT. 3. 

855 i. Liability of accommodating 
M-riy — Not entitled to notice ^of^ dis 
ao?wnir.j— -C 


r. Jordan, 
63 D. L. Ii, 


nurujrur .] OODVILLB OO. 

[1922] 1 W. W. R. 1280 
694. — CAN. 

856 Vi. T" 

indorser r»ot entitled to benefit of col- 
lateral seeurityA—SmTH v. Fralick 
(1866), 6 Or. 612 .— CAN. 

Bb. Right of accommodating pariy— 
To mte — On warehouse receipt indorsed 
by accommodaied party. ]--Held : pltf. 
could not recover, for there no 

debt contracted at the time of the 
Indorsement. — 'C ookbubn v. Sylvester 
(1877), 1 A. R. 471. — CAN. 

•d. Evidence.] — Lerner v. Pranoo- 
CJanadian Import Co., Ltd. (1984), 7 

M- D Tt AM -.-.nAN- 
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Cases 868— 846a. 


English and Ebipibe Digest Supplement. 


868. Add. Annotation : — Oonsd* Jones v. Waring & 
emow, [1926] A. 0. 670. 

895. Add, Annotation : — Reid. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 626. 

896a. Under 1882 Act, s. 21 (2)— Payee.] - 

The original payee of a cheque is not a 
“ holder in due course within the above sect. 
— Jones (R. B.), Ltd. v. Waring & Gileow, 
Ltd., [1926] A. C. 670 ; 95 L. J. K. B. 913 ; 
135 L. T. 548 ; 42 T. L. R. 644 ; 70 Sol. Jo. 
766 ; 32 Com. Oas. 8, H. L. 

AnnotaHon .* — Held. Lloyds Bank v. Chartered Bank of India, 
Australia ^ China, [1929] 1 K. B. 40. 

897. Add, Annotation : — ^Apprvd. Jones v. Waring 
& Gillow, [1926] A. 0. 670. 

899. Add, Annotation: — Refd. Jones v. Waring Ha 
Gihow, [1926] A. 0. 670. 

901. Add, Annotation : — Consd. Sutters v, Briggs, 
[1922] 1 A. O. 1. 

902. Add, Annotations : — Consd. Sutters v, Briggs, 
[1922] 1 A. O. 1. Refd. Brown v. Swan 
U921), 37 T. L. R. 787 ; Robinson v, Marsh, 
[1921] 2 K. B. 640. 


917. Add, Annotations .‘—Consd. Auchteroni ij. 
Midland Bank, [1928] 2 K, B. 294 ; Reokitt 
V, Barnett, Pembroke & Slater, [1928] 2 
K, B. 244. 

922. Add, Annotation : — Consd. Reckitt v, Bamett, 
Pembroke & Slater, [1928] 2 K, B. 244. 

935. Add, Annotation : — Refd. Humphrey & Den- 
man V, Kavanagh (1926), 41 T. L. R, 378. 

942. Add, Annotation : — Refd. Sutters v, Briggs, 
[1922] 1 A. O. 1. 

948. Add, Annotations : — Dlstd. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V, Baumgart (1927), 96 L. J. K. B. 789. 
ApJd. Carlton HaU Club v. Laurence, [1929] 
2 K. B. 153. Consd. Nihalchand Navalchand 
t?. McMuUan, [1934] 1 K. B. 171. 

946. Add, Annotations : — Refd. Maskell v. Hill, 
[1921] 3 K. B. 157 ; Humphery v, Wilson 
(1929), 141 L. T. 469. 

946a. Compounding felony.] — Guiborn v. Fel- 
lows (1717), 2 -Eq. Cas. Abr. 160; 6 Vin. 
Abr. 408, pi. 20 ; 22 B. R. 136, L. C. 


PART X. SECT. 6. 

896 iv. .] — Union Bank 

OF Canada v. Antoniou, [1921] 1 
W. W. R. 649 ; 66 D. L. R. 338 ; 61 
S. C. R. 253.— <}AN. 

896 V. .] — Weioker V. 

Mortimer, [1922] 2 W, W. R. 725 ; 
16 Saak. L. R. 436.— CAN. 

896 vi. .] — Allahabad 

Bank, Ltd., Lahore v. Rattan Chand 
Chawla (1927), I. L. R. 8 Lah. 702.— 
IND. 

897 vi. ,] — Gunns, Ltd. 

V. Wark, [1924] 1 D. L. R. 377 ; 61 
N. B. R. 292.— CAN. 

897 vii. ,] — Marshall v, 

Rogers, [1924] 1 D. L. R. 888.— CAN. 

897 vili. .1— The original 

payee of a cheque la not a holder in 
due course. — Johnson o. Johnson, 
[1928] 2 D. L. R. 631, 912; [1928] 
1 W. W. R. 774 : [1928] 2 W. W. R. 
63 ; 23 Alta. L. R. 388.— CAN. 

907 i. ** Complete dt regular on face 
of it ** — Instrument signed in blank ,\ — 
A party who knows that a note has 
been aignod in blank & negotiated to 
him before being filled out is not a 
holder in due course. — Satabp v, 
Tremblat (1022), Q. R. 34 K. B. 468. 
—CAN. 

913 ill. .]— Pltf. purchased 

a 1916 model motor-truck from G. A 
cash payment waa made on account & 
p^romisflory notes given for the balance. 
G. assigned tbe agreement notes 
to defts. for valuable consideration, of 
wblcb pitf. had due notice. Later pltf. 
found the truck was a 1913 model but 
continued to use it. He then brought 
an aotion for oanooUation of the notes : 
— Held : defts. were holders of the 
notes In due course & had discharged 
any onus for the fraudulent conduct 
of G. of which they had no notice. — 
Fraser t. McGregor, Johnston & 
Thomas, Ltd. (1922), 31 B. C. R. 806. 
—CAN. 

918 Iv. .] — Bank of 

Australasia v, Curtis, [1927] N. Z. 
L. R. 247,— N.Z. 

916 vl. — ,] — In order for a 

person to whom a bill or note la 
negotiated to be affected with notice 
of a defect In the title of tbe person 
negotiating it he must have knowledge 
of the facts or a suspicion of fiome- 
thlng wrong combined with a wilful 
neglect of the means of knowledge.— 
Rotal Bank of Canada r. Grobe & 
Walbridgb (AltaA [1928) 3 D. L. R. 
93 ; [1928] 2 W. W. R. 66.— CAN. 

notM (or 11,000 & iS,000 


dorsed by defts. respectively for the 
accommodation of a oo. which was a 
customer of pltf. bank, pursuant to an 
arrangement made at a conference 
between the manager of the co., one 
of defts., & the local manager of pltf. 
bank, whereby the proceeds of the 
notes, when endorsed, were to be 
applied In reduction of a balance due 
by the co. upon a purchase of land, & 
that the notes should not be used uoUl 
the 00 . had raised a sum of 11,000 to 
make up the sum of $4,000 to be paid 
upon the land purchase. Defts. en- 
dorsed the notes upon these con- 
ditions. The notes were not dis- 
counted by pltf. bank, but were 
pledged to the bank by the oo. as 
collateral soourity for advances made 
to the CO. The co. never raised the 
$1,000 necessary to complete the pay- 
ment of $4,000 : — field ; the local 
manager of the bank had full uoUoe & 
knowledge of the arrangement, & when 
he accepted the notes as pledge he was 
not acting in good faith & pltf. bank 
was therefore not a holder In due 
course. — ^Imperial Bank v, Heisz, 
Imperial Bank v, Hundt, [1930] l 
D. L. R. 339 ; 64 O. L. R. 452.— CAN, 
n (p. 140) i. Notice that trans- 

feror not entitled to transfer.] — Defts. 
entered into a hire-purchase agree- 
ment with the H. Co. in respect of a 
motor car, & gave promissory notes as 
collateral security, but not in payment 
of the instalments payable thereunder. 
It was a term of the hire-purchase 
agreement, that defts. should be en- 
titled to determine the hiring by return- 
ing the oar to tbe H. Oo. &, thereupon, 
the H, Oo. was obliged to surrender aU 
promissory notes given by defts., & 
not then due. Pltf., in course of an 
arrangement for financing the H. Co.'e 
transactions, paid the H. Co. an agreed 
price for the car. Sc the H. Co. indorsed 
dcft.'s promissory notes & delivered 
them to pltf. Thereafter, defts. pro- 
posed, in ueu of the instalments, to pay 
£160 at once, & the residue of tbe con- 
sideration in a single deferred payment. 
The H. Co. sought to retire tbe pro- 
missory notes h^d by the pltf., but as 
the parties could not agree as to the 
rebate for payment in anticipation of 
tbe due dates, nothing eventuated. 
The H. Co., however, accepted the 
£160, & later, tbe balance of the con- 
sideration, from defts.. Sc met each 
note held by pltf. os It fell due, until It 
went Into liquidation. Pltf.'8 repre- 
sentative was aware, in another 
capacity, of what had occulted between 
the other parties. Pltf. having brought 
an aotion against defts. on the pro- 

10 


mlssory notes still held by it : — Beld : 
it was a part of the bargain between 
defts. & the H. Co. that the pro- 
missory notes should not be dis- 
counted ; of this pltf. was aware ; 
pltf. was not a holder in due course, & 
could not recover. — Automobile Fi- 
nance Co. of Australia v. Hender- 
son (1930), 23 Tas. L. R. 9.— AUS. 

g (p. 141) i. .] — Imperial 

Bank v. Heisz, Imperial Bank v. 
Hundt, [19301 1 D. L. R. 839 ; 64 
O. L. R. 462.— CAN. 

k (p. 141 ) i. Private arrangement 

between parties — Not eTpressed on face of 
inairument.] — An open letter of credit 
was granted to W., trader, on the 
guarantee of T. Sc M., merchants, upon 
an agreement, not expressed In the 
letter, that W. should buy produce Sc 
consign bills of lading Sc policy of Insur- 
ance endorsed to T. & M., as security. 
W., In fraud Sc violation of their agree- 
ment, drew bills under the letter. Sc 
indorsed for value to the Merchants. 
Bank of Halifax, who had no notice of 
the above agreement : — Beld : a 

negotiable Instrument Is not to be 
affected by any private arrangement 
which the parties to It do not choose 
to put upon the face of the document. 
If It were intended to limit W. In the 
use of the letter of credit as between 
him SCr the world at large, to a use for 
mercantile purposes oonneoted with the 
urchase of tbe produce, it would have 
eon very easy to have expressed on 
tbe face of the letter of credit that it 
was to be oooepted if presented aocom- 

g anied by bills of lading Sc policy of 
isurance. — Mbbohants Bank op 
Halifax v. Winter (1898), 8 Nfld. 
L. R. 30.— NFLD. 

PART X. SECT. 6, SUB-SECT. 2.— A. 

940 i. Smuggling.] — ^Wallbridge v, 
Follbtt (1846), 2 U. O. R. 280.— CAN. 

940 ii. ,] — Tbe seller of smuggled 

goods cannot collect a note given for 
the price thereof as such transaction is 
contrary to public policy. — ^Beaulieu 
V. OUELLETT (1936), 66 O. O. C. 356.-— 
CAN. 

942 1. Gaming — Gambling in grain 
/w^urefl.]— Promissory note unenforce- 
able. — B ank of Toronto v, Swbbnet, 
Bank of Toronto v. C?oohbanb, Bank 
of Toronto v. Bobt®, L1^>271 2 
W. W. R. 597 ; 21 Saak. L. R. 670.— 
CAN. 

946 III, MacWiluams V, 

Higgins, [19271 2 D. h. R. 781 ; [19271 
X W. W. R, 772 ; 86 Man. L. R. 468.— 
CAN. ^ 



VoL VL — ^Bilb ol Exchange. Cases 960— 1080a. 


960. Add. Annotaiiona : — Held. Bobinaon v. Marsh, 
[l^lj 2^K. B. 640 ; Sutters v. Briggs, [1922] 

964. Add. Annoiaiion: — ^Apld« Greenberg v, 

Oooperstein, [1926] Oh. 667. 

971. Add. Annotation : — Retd. Sutters v, Briggs, 
[1922] 1 A. O. 1. 

991. Add. Annotation : — As to (1) Held. Bell v. 
Lever Bros., Ltd. (1931), 146 L. T. 268. 

995. Add. Annotation : — Consd. Jones r. Waring 
& GiUow, [1926] A. 0. 670. 

1033. Add. Annotations : — PoUd. Low v. Pry 
(1936), 162 L. T. 686. Reid.. Bernard v. 
Williams (1928), 139 L. T. 22. 

1083a. .] — ^By an agreement entered 

into orally between the parties pltf. agreed 
to sell a house for £800 to deft., who thereupon 
handed to pltf. a cheque made payable to 
him for £460 as part purchase price. There 
was no memorandum or note of the agree- 
ment in writing to satisfy the terms of 
sect. 40 of the Law of Property Act, 1926 
(c. 20), 8. 40. Subsequently, deft, re- 

pudiated the agreement stopped the cheque, 
which was dishonoured. Pltf. sued deft, on 
the cheque. There was no evidence that pltf. 
had not always remained able & willing to 
convey the property to deft. ; — Held : pltf. 
could recover on the cheque. — Low v. Pry 
(1936), 162 L. T. 685 ; 51 T. L. R. 322. 


1087. Annotcdions : — Delete “ Barwlck v. S. E. & 
O. By. Cos., [1920] 2 K. B. 387 ; Bombay & 
Persia Steam Navigation Oo. v, MacLay, 
[1920] 3 K. B. 402; Markwald v. A.-G., 
[1920] 1 Oh. 348.” 

Add. Annotations : — Refd. Maclaine v. Ecoott 
(1924), 132 L. T. 173 ; Greenwood v. Martin’s 
Bank, Ltd. (1932), 48 T. L. B. 001. 

14)38. Add, Annotations : — ^Retd. The Penelope* 
[1928] P. 180 ; Lever Bros., Ltd. v. Bell, 
[1931] 1 K. B. 667. 

;. Annotations : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640; Churchill & Sim v. 
Goddard, [1937] 1 K. B. 92. 

1053. Add. Annotations : — Distd. Guildford Trust 
V. Pohl & Maritch (1928), 72 Sol. Jo. 171. 
Refd. Blay v. Pollard & Morris, [1930] 1 K. B. 
628. 

1064. Add. Annotation : — Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 

1054a. .] — Gutldpord Trust, 

Ltd. t>. Pohl & Majiitch (1928), 72 Sol, Jo. 
171. 

1086a. .] — ^Where in an action for the pay- 

ment of a sum alleged to bo due to pltf. upon 
a promissory note deft, pleaded that there 
was no consideration for the note : — Held : 
(1) inadequacy of consideration affords no 
relevant answer to a demand upon a pro- 


946 iv. .] — Promissory note un- 
enforceable. The fact that the magris- 
trate consented to the withdrawal of 
the chaige Is immaterial. — B eokbr v. 
Bachman (Alta.), [1927] 2 D. L. R. 
1144 : [1927] 2 W, W. B. 32.— CAN. 

1 1. .1 — Moneys due on a pro- 

missory note executed in considera- 
tion of tho balance of the security 
deposit for tho lease of a house taken 
for Immoral purposes cannot bo re- 
covered by suit. — Kaltkutviari Baish- 
NABI V. MaNOMOHINEE BaISHNABI 
(1935), I. L. R. 63 Cal. 445.— IND, 
m. Read now ** 946a i.*' 


n i, Trcmsaction in breach of Uccnsing 
laws.) — Held : pltls. could not recover 
on bills of exchansre given in payment 
for Intoxicating liquors sold by their 
agent In a local option district. — 
Wilson Oo. v. Mayflower Bottling 
Oo. (N. S.) (1913), 13 E. L. B. 489 ; 
14 D. L. R. 711.— CAN. 

n II. .] — Held: there was no 

legal consideration lor the cheque on 
which pltf, sued, & he could not 
recover. — S kalb v. Becker, [1926] 
1 D. L. R. 723 ; 59 O. L. R. 551,— CAN, 


PART X. SECT. 6 , SUB-SECT. 2.— B. 


958 Iv. — — .] — M. drew a 

cheque, crossed ** not negotiable,’’ & 
payable to D. or order, & delivered it 
to D. In payment of money won from 
him by D, under a wagering oontraot. 
D. Indorsed the cheque to R. but upon 
presentment to M. for payment it was 
uishoDoured ; — Held : the cheque 
having been ^ven for a consideration 
which by virtue of Gaming & Betting 
Act, 1912, was not illegal but merely 
void, D. had acquired a good title to It, 
& therefore that R. was entitled to 
recover its value from M, — Roberts 
e. MaloUF (1929), 29 S. R. N. S. W. 
179 ; 46 N. 8 . W. W. N. 61.— AUS. 


0 ^ promissory note 

E [ven tp a creditor in order to procure 
is consent to an assignment in contra- 
vention of Act 82, 1916, 8 . 141 ( 6 ), Is 
not by reason of that foot alone void 
in the hands of a person not a paHy to 
it, vdio, subsequently to the iuegauty, 
gives value for It in good faith.— 


Valayathan V. Five Roses Tea & 
Coffee Works (1931), 52 N. L. R. 
143.— S. AF. 

■b« Amount recoverable .] — \Vhere the 
consideration for a promissory note as 
between the maker & payee was 
Illegal & judgment is recovered thereon 
ag^nst the maker by a holder in due 
course who took It from the payee as 
collateral security for a debt, tho 
amount of the judgment should be 
limited to the amount of the transferees’ 
present Indebtedness to the holder 
The same result follows even though 
the original transaction was not Illegal, 
where the maker has already paid the 
amount of the note to tho payee. — 
Royal Bank of Canada v. (Irobb & 
Walbridoe (Alta.). [1928] 3 D. L. R. 
93 ; [1928] 2 W W. R. 55.— CAN. 


PART X. SECT. 7. 

993 V. Assignment by 

venaor of rights under contract to third 
party — Property in goods never passing 
to purchaser .) — Monttobllo State 
Bank v. Xilloran, [1920 J 3 W. W. R. 
542.— CAN. 


PART X. SECT. 8 , SUB-SECT. 1. 

si. Verbal agreement ^hat note 

to he operative onty on happening of 
^edflea event .) — Dennis v, Ivey & 
Boyob, [19201 8 W. W. R, 744.— CAN. 

0 il, Note given to show fictitious 

assets — Estoppel V maker.) — Hay v. 
Allen, [19sQ] 1 W. W, R. 83.— CAN. 

• i|i« .1 — Klotxv. Jouan, [1925] 

3 D. L. R. 105.— CAN. 

8 iv. ,1 — Devlin v. Moore’s 

Mills CIrbamert, Ltd. (N. B.), [1927] 
3 D. L. R. 479.--OAN. 


PART X, SECT. 8 , SUB-SECT. 2. 

104011, .]— The 

maker ol a post-dated ohequo the con- 
sideration for which has failed Sc pay- 
ment of which he has stopped. Is liable 
thereon to a bank which in good faith 
Sc without knowledge ol the facts 
has b^ore its date received It by In- 
dorsement from the payee & mven 
credit therefor to the payee. — Union 


Bank of Canada v. Tattersall, 
[1920] 2 W. W. R. 497 ; 52 D. L. R. 
407 ; 15 Alta. L. R. 350.— CAN. 

q (p. 164) I. WUh- 

drawal of retainer. ]— The rule that partial 
failure of consideration for a promissory 
note Is a defence pro tanto, as against an 
immediate party, only when the amount 
of the note referable to such partial 
failure is ascertained Sc liquidated, was 
applied herein to an action on a note 
given a solr. on being retained to con- 
duct the defence to a charge which was 
withdrawn before the date set for 
trial, but with respect to which the 
Bolr. prepared for trial. — Krauss v. 
Luoiuk, [19281 1 D. L. R. 1132 ; 
[1928] 1 W. W. R. 184 ; 22 Soak. L. R. 
374.— CAN. 


PART X. SECT. 9, SUB-SECT. 1. 

sd. General rule .) — In an action 
against the maker of a promissory note 
by an alleged holder In due course 
deft, has the right to plead fraud of the 
payee. — Abbdthnot v. Campbell, 
[1930] 2 W. W. R. 275.— CAN. 

1068 ill. .] — Royal Bank 

V. Wannamaker (Ont.), [1929] 4 

D. L. R. 999.— CAN. 


1069 XV. ,] — Where notes were 

nullities for fraud, & the signer woe not 
estopped by any negligence on her 
port : — HeW ; the third party, al- 
though a holder fn due course, had no 
right to recover from her. — Dunshea 
V. K:rstbven,"{1922] N. Z. L. R. 1032. 
— N.Z. 


1059 xvi. .1 — ^Whore there was 

defect in the payee’s title, of which 
le indoraoe had notice : — Held / ho 
as not entitled to recover.— D ab- 
OOK V. BtTRNS (1927), 48 N. L. R. 
20.— S. AP. 

1059 xvii. -.1 — McTavish V. 

OT8WOLD SrnooL DismioT, [1931] 3 


PART X. SECT. 9. SUB-SECT. 2. . 

1073 1. Husband db wife.h- 

Fryers & Oo., Ltd* v. Stbevbs (N. B,), 
[1927] 4 D. L. R. 1077.— CAN. 
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misaoiy note; (2) it ia not for the ct. toJ 
inquire into tie adequacy -of tlie considera- | 
tion for the note, but to consider whether 
or not there had or had not been any con- 
sideration given ; (3) the burden of proof 
that no consideration had been given was on 
deft. — Aoib bl Hinnawi v, Yaoovb Fahmi 


Abu el Huda el Fabuqi, [1936] 1 B, R* 
638, P. 0. 


ms. Add. AnnotaHon .—Retd. Men »• »oyaJ 
■Rant rtf ilft.riAriti {1Q2S). 41 T. R* 626* 


1182. Add. AnnoicUion : — Refd. Bobinson v. MArsb* 
[1923] 2 K. B 640e 


Part XI. — Negotiation and Transfer 


1165, Add, Annotation :-^As to (2) Gonsd. Austeian 
Property Administrator v, Russian Bank for 
Foreign Trade <1931), 47 T. L. R. 650. 

1161. Add, Annotation : — Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

1183. Add, Annotation : — Refd. McDonald v, Nash, 
[1924] A. 0. 625. 

1169. Add, Annotation : — Refd. North & South 
Insurance Oorpn., Ltd- v. National Pro- 
vincial Bank, Ltd., [1930] 1 K. B. 328. 

1178. Add, Annotation : — Refd. Sutters v, Briggs, 
[1922] 1 A. 0. 1. 

1188. Add, Annotation : — Refd. Jenkins v, Jenkins, 
[1928] 2 K. B. 501. 

1189. Add, Amwtation : — Dbtd. Mascarenhas v* 
Mercantile Bank of India, Ltd., Da Silva v. 
Mercantile Bank of India, Ltd. (1931), 47 
T. L. R. 611. 

1190. Add, Annotation : — Retd. Robinson v. Marsh, 
[1921] 2 K. B. 640. 

1196. Add, Annotation: — Aa to (2) Consd. R^ub- 
lica de Guatemala v, Nunez, [1927] 1 K. B. 
669. 


1248. Add, Annotations : — Consd. Ee Gooch, Ex p*. 
Judd. [1921] 2 K. B. 693 ;. McCall Bros., 
Ltd. V. Hargreaves (1932), 48 T. L. R. 460. 
Refd. McDonald v. Nash, [1924] A. 0. 626. 

1250. Add, Annotations : — Apld. Ee Gooch, Ex p, 
Judd, [1921 ] 2 K. B. 693. Apprvd. McDonald 
V, Nash, [1924] A, C. 626. Apld. National 
Sales Corpn., Ltd. v, Bernard!, Bernard! c. 
National Sales Oorpn., Ltd., [1931] 2 K. B. 
188. Refd. McOaU Bros., Ltd. v, Hargreaves 
(1932), 48 T. L. R. 450. 

1254a. .] — ^A testator gave a promissory 

note to G., saying he wished to provide other- 
wise than by will, for pltf. & afterwards made 
his will, appointing G., with others, his exor., 
& to whom, after payment of legacies, he 
bequeathed a moiety Of his personal estate. 
G. naving made some payments on account 
to the pltf, afterwards denied her title : — 
Held : he was a trustee of the note for pltf. — 
Lloyd v. Chunk (1860), 2 Giff. 441 ; 3 L. T. 
866 ; 0 Jur. N. S. 1365 ; 66 B. R. 184. 
AftTwioeion -Expld. Be Whitaker (1889), 42 Ch. D. 119. 


PART X. SECT. 10, SUB-SECT. 1. 

1093 1. Add varied, 11017] 1 W. W. 
R. 1177/* 

«f. Question for jury.] — Pltf. sued 
upon two prOmlasory notes made by 
deft, to L. & transferred, after maturity, 
& not for value, to pltf. 'They were 
renewals for the balance unpaid of a 
previous note from deft, to L. There 
was coudictingr evidence as to the 
reason & consideration for grlving the 
original note. L. asserted that the 
note was given for the amount owing 
to him by deft, on a loan. Deft, 
asserted that the note was for L.’s 
accommodation : that the loan from 
L., asserted by L. to have been mode 
to deft,, had in fact been made to one 
R.. that subsequently L. wanted the 
money, R. could not then pay, that 
deft, gave the note, for the same 
amount as that owing by R., to enable 
L. to raise money, but received no 
consideration, that it was agreed that 
deft, was not to be called upon to x^a-y 
the note or any renewals, & that the 
note or any renewals would not be 
negotiated after maturity. The trial 
jddge withdrew the case from the Jury : 
— Held : there the questions whether 
the note was given simply for L.’s 
accommodation or in consideration of 
a debt duo by deft, or bylt., & whether 
there was an agreement, as alleged by 
deft., tbat the note should not be 
negotiated after maturity, should have 
l*een submitted to the Jury. — GI esby 
?). MiTOHBT.h, [1932] a O. B, 260 ; 1 
D. L. R. 641 ; a£fy„ [1931] 2 D. L. R. 
675 ; 3M.P. R/507.~~OAN, 


PART X. SECT. 10, Sim-8ECT, 2.— 

B. (a). 

1096 in. — — .]— Fraud Is no 
defence where an action on a note is 
brought by a holder In due ooxirse. It 
merely shifts the burden to pltf. to show 
that he took the note before maturity. In. 
good faith, for valu© 4c with no noldee 


of the fraud.' — Canadian Bank of 
Commerce v, Peebles, [1924] 1 D. L. 
R. 225.--CAN. 

1096 X, .] — D. sued T. on 

a promissory note which had been 
given by T. to P. & which had been 
Indorsed by P. to D. T.’s defence was 
that the note had been obtained from 
him by fraud & that D. had notice 
of the fraud when it was endorsed to 
Mm, D. proved the indorsement of 
the note to him Sc closed Ms case. T. 
then established in his case that the 
note had been obtained from him by 
fraud. D. In reply, gave evidence of 
the- circumstances under which the 
note was indorsed to him ; this evidence 
was not very clear or definite. He was 
cross-examined at length, Sc it was 
shown that bis recollection was de- 
ficient in some respects. The trial 
judge directed a verdict for D. & the 
jury gave a verdict for D. accordingly 
without leaving the box ; — Held : upon 
proof , by T. that the note had been 
obtained by fraud, sect. 85 of Bills of 
Exchange Act oast the burden upon 
D. of proving that value had in good 
faith been given by him for the bllh 
Sc the trial judge should have left that 
issue to th6 Jury. — D ouulas v. Tier- 
nan (1932). 32 R. N. S. W. 149 ; 49 
N. S. W. W. N. 31.— AUS. 


dant.\ — licld : the onus of proof of 
illegality was oast on defts. by sect. 30 
of the Bills of Exolmnge Act, 1908, 
& the principle laid down In Tatbot v. 
van Boris, No. 1114, viz,, that the pro- 
vision of sect. 30 (2) of the Bills of 
Exchange Act, 1882 (Imperial), Sc of 
the New Zealand Act of 1908, does 
not apply to a case where the bolder 
seeking to euforoe the instrument is 
the person to -whom it was originally 
delivered & in whose posseewn it 
remains, was not affected by the 
decision in Jones (E, E,), Ltd, v. wetrina 
<Sf OiUoto, No. 890a.—Oox Sc WsXm 

12 


V, Burton, [1933] N. Z. L. R. 249.— 

N.Z. 


^ PART XI. SECT, 4. 

f (p. 185)1. .1— To be the 

holder of a promissory note Sc entitled 
to sue on ft in his own name, pltf. 
must bo either the payee or the 
Indorsee in possosslon of the note. — 
Barnet v, Lauzon, [1923] 2 W. W. R. 
19.— CAN. 


m (p. 188) 1. — — Assign- 

rncTit to evade counterclaim.] — Deft, 
made a note in favour of O., who lost 
It. O. made an assignment of It to J« 
In order that J. might bring an action 
thereon & so prevent deft, brinrfng a 
counterclaim against O. Just nefore 
trial the note was found Sc Indorsed 
to J. ; — Held: C, must bo joined as pltf.. 
Sc deft, cdlowed ot bring In his counter- 
claim. — JONEft Sc COLOUHOUN V, PlNOB 
(1922), 60 D. L. R. 822.— CAN. 

m(p. 188) ii. Indorse- 

ment in consideration of advances — 
Advances repaid,]— Held : an aotioii 
might be brought either in the name of 
the indorser or holder. — G low e.DotrLL, 
[1920ri W. W. R, 1060.— CAN. 


m (p. 188) UL — ^ On account 

of *' »o^.]— An indorsement ^as not 
stmcK out Sc action was brought on the 
note in the ncune of the payee. At the^ 
trial the judge allowed pl^. to amend 
by adding the indorsee as oo-pltf .» deft, 
having objected that pltf. had no right 
of action : Sc Judgment was given 
for the Indorsee, but costs were mven 
deft, t^inst the payee, the orisdna) 
pltf. l^ft. , appealed on the grounds 
that no amenument should have been 
allowed, Sc pltf. was not entitled to 
judgment. Appeal dismissed.— Jack- 
son Machine8. Ltd. e. Miceai^uok* 
[1922 ] 2 W. W. R, 572 ; 67 dT: “ 

^ 82 ; 15 Sask. lu K, 467 
d <p. 169) of «sh<wriie.p— 

BelobeR «. DixoN« [10261 N. 2L lu. E* 



VoL VL— Bills oi Exchange. Cases 1S08--18M. 


iSOe. AM* Awnotation ReM. Be Wethered 
Ex p. Salaoto, [1926] Ch. 167. 


1818 . Add. Annotation:--- 
V, Westminster Bank, 


■Gonsd. Importers Oo. 
[1927] IK. B.869. 


1814». Rubber stamp-^Varlous names—lntenUon 
Ol Indorser.]— Thomas Cook & Son, Ltd., 
carried on a tourist & ticket business, & 
Thomas Cook & Son (Bankers), Ltd., an 
allied but quite separate co., carried on a 
money-changing business in the same room. 
An employee of pltf. co., having in his 
possession in the course of his employment 
certain cheques drawn in favour of pltf. co., 
obtained that co.*s indorsement upon them, 
wrote above the indorsement “ Pay to the 
order of Messrs. Thos. Cook & Son, Ltd.** 
So gave the cheques to Thomas Cook So Son 
(Bankers), Ltd., in exchange for foreign 
currency. The cheques were then further 
indorsed by Thomas Cook So Son (Bankers), 
Ltd., by means of a rubber stamp “ j>er pro 
Thos. Cook So Son. per pro Thos. Cook So 
Son, Ltd. per pro Thos. Cook So Son 
(Bankers), Ltd.” & countereigned in the 
usual way. In an action for conversion of 
the cheques, pltf. co. contended that either 
Thomas Cook So Son, Ltd., was liable because 
that co. had converted the cheques So had 
not given value for them, or that Thomas 


Cook & Son (Bankers), Ltd., was liable 
because it gave value for the cheques when 
Thomas Cook & Son, Ltd., in whose favour 
they were indorsed, had not indorsed them 
Held : when pltf. co.’s employee wrote the 
words “ Pay to the order of Messrs. Thos. 
Cook & Son, Ltd.** he intended the cheques 
to pass to Thomas Cook & Son (Bankers), 
Ltd., in exchange for the foreign currency, 
So although he misdescribed that co., the 
cheques were in law indorsed to that co. 
Thomas Cook So Son (Bankers), Ltd., had 
given value for the cheques So neither deft, 
co. was liable. — ^Bird So Co. (London), Ltd. 
V. Cook (Thomas) So Son, I/td., & Cook 
(Thomas) So Son (Bankers), Ltd., [1937] 2 
All B. B. 227 ; 166 L. T. 415. 

1318 . Add. Annotation : — Held. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

1319 . Add. Annotation : — Refd. Bobinson v. Mid- 
land Bank (1926), 41 T. L. B. 402. 

1322 . Add. Annotation : — Gonsd. Bekstin v. Severe 
Sibirsko Gosudarstvemnoe Akeionemoe 
Olschestro Komseverputj & Bank for Bussian 
Trade, Ltd., [1933] 1 K. B. 47. 

1324 . Add. AnnoMion : — Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

1334 . Add. Annotation: — Gonsd. McDonald v. 
Nash, [1924] A. 0. 625. 


PART XI. SECT. 9. 

— — Bank aelling aaseU to 
another hank .] — Where one bank sellfl 
ite assets to another bank under Bunk 
Act, 88. 99 to 111, the agreement for 
sale has been approved by the Governor 
In Council, the purohadnff bank may 
sue in its own name in respect ol a 
promissory note, part of the assets 
acquired, notwithstanding that the 
note has not been indorsed by the 
selling bank as requited by Bills of 
Exchange Act. — Bank of Montkeal 
V . IBVINE & Feinstein, [1924] $ 
V. L. R. 752 ; 2 W. W. R. 1047.— CAN. 


PART XI. SECT. 15. SUB-SECT. 1. 

•g« ** Indorsed ** written opposite 
sUrnature .] — A promissory note was 
si^ed by W. & M. on the face of the 
note 5c opposite M.*s signature the 
word ** Inaorsed ** was vsTltton by a 
salesman in the service of pltf. oo., te 
which the note was made payable ; — 
Held : M. did not sign the note with 
the intention of Indorsing it, but as 
maker, though as between him & W. 
only as a surety, & the word ** in- 
dorsed ** was merely a memorandum 
intended to show that M. was a 
surety. — Gorrib (A. D.) Co., Ltd. v. 
WHimELD Sc Michaud (1920), 48 
O. L. R. 605 ; 68 D. L. R. 326 ; 19 
O. W. N, 336.— CAN. 

th. ** I hereby assiffn the moneys 
payable under the within note.**] — ^Bank 
OP Nova Scotia v. Phiupott, [1930] 4 
D. L. R. 148 ; 2 W, W. R. 128 ; 24 
S. L. R. 478.— CAN. 


PART XL SECT. 15. 8UB-*SECT. 2. 

ill, -..u — Of eompany.] — If a co. 
authorises that its hank may aocept for 
deposit cheques purporting to be 
indorsed by any one direotor or the 
seeretary or treasurer,** an indorse- 
nient is good which is made by one 
who Is a director Sc secretary though 
he does not purport to sign as direotor 
or secretary - — union Bank op Canada 
e, TATTERSALt, [1920] 2 W. W. R. 
497 ; 59B,irR. 407 ; 15 Alta. L. R. 
850.— CAM. 






.1— Bbbciht V. Hep- 
40; 2W. W.E. 


k iii, — Imperial Bank 

OF Canada p. Dennis, [19251 3 I). L. R. 
488 : 67 O. L. R. 203.— CAN. 

k iv. .] — Fidblitt Trust 

Co. V. Terminal Land Sc Investment 
Co. (Ont.), [19271 4 D. L. R. 532.— CAN. 

sj. Member of syndicate .] — An in* 
dorsoment by one of the members of a 
syndicate, carrying on the business of 
travelling a stallion, In the syndicate’s 
name of a promissory note made pay- 
able to the syndicate or its order ; — 
Held : to he a valid Indorsement. — 
Riletv. Rekd,T1925] 2 D. L. R. 737 ; 
[19253 2 W, W. R. 286 ; 19 Sask. L. R. 
366.— CAN. 


PART XL SECT. 15, SUB-SECT. S.-A- 


1811 i. Must he written on instrwnent 
— Writing on face of nofe,] — Where the 
intention of all parties is that a signa- 
ture is for the purpose of indorsement, 
it makes no difference where the 
signature is placed. — S imonin v, 
Philton, [1922] § W. W. R. 1280 ; 66 
D. L. R. 673.— CAN. 

sk, Allonge .] — Before finding 

that a sheet of paper is an allonge to a 
promissory note, the ot. should 
scrutinise the evidence & material 
with the greatest care. Sc the evidence 
in favour of such a finding should be 
of the strongest ohoraoter.’ — B arnet 
V. Lauzon, il92SJ 3 L. R. 140; 
2 W. W. R. io.-^AN, 


1818 1. Must he signed — Name mis- 
spelt — In cheque — Name properly spelt 
in indorsement .] — Although the word 
“ limited ** he Omitted from a payee 
oo.*B name in a cheque, there being no 
doubt of the oo. being the intended 
payee, an indorsement of the cheque is 
effective by the proper signature of 
the payee on the oack of ft. — Union 
Bank op Canada v. Tattebsall, 
19201 2 W. W. R. 497 ; 62 D. L. R. 
407 ; 16 Alta. L. R. 360.— UAN. 


PART XL SECT. 15. SUB-SECT. 3.— E. 

tL After advance made — ReUdion 
hack .] — HeW / the indorsement related 
back to the time when the note was 
^ven Sc the money paid. — Canadian 
BankoP Gojimerob V. Colwell (1923), 
66 N. 8. R. 347.— CAN. 


PART XL SECT. 15. SUB-SECT. 4. 

1856 I, « Pay to order of M- 

Bank to credit of ** payee.] — Held : a 
restrictive indorsement, & the indorsee 
Sc holder is not entitled to recover from 
the maker, who has paid in good faith 
the amoxmt of the note to the payee. — 
Merchants Bank of Canada v. 
Brett, [1923] 2 D. L. R. 264 ; 82 Mon. 
L. R. 629 ; [1923] 1 W. W. IL 607.— 
CAN. 

r i. .1 — O’Donoghur 

V. Hhmbrofp (1871), 19 Qr. 95. — CAN. 

t i, Right to make equitable 

assignment .] — A bill of exchange pay- 
able to the order of A. only & endorsed 
by A. payable to B. only, cannot be 
further negotiated by mere endorse- 
ment. Such a case is one to which 
sect. 68 of Buis of Exchange Act, 1927, 
applies. But there may be an assign- 
ment of such a bill by B. under the 
rules governing the assignment of 
choses In action. — Dealers Finance 
CoRPN., Ltd. v. Sedgwick, [1932] 1 
D. L. R. 71 ; 2 W. W. R. 698 ; revsg., 
[1931] 1 D. L. R. 1014 ; 1 W. W. R. 
164.— CAN. 


PART XL SECT. 16. 

1866 ii a. The right 

which the transferee for value of a bill 
has under Bills of Exchange Act. 
8. 61 (1), to have the endorsement of 
the transferor does not oblige the 
transferor to give an unqualified en- 
dorsement unless there is some contract 
or equity which requires him to assume 

S ersonal responsibility on the bill. — 
coTT V. Ferguson. [1920] .3 D. L. R. 
706 ; 2 W. W. R. 37 ; 23 S. L. II. 51 2. 
—CAN. 


PART XL SECT. 17. 

1867111. Artparmi cancellatim 

f indorsement.] — Held: It is for the 
older to prove in order to establish 
Is title by reason of Bills of Exchange 
ot m. 143. 144, that the apparent 
anoellation was not Intended to be one. 
-Royal Bank of Canada v. Allen, 
[9193 3 W. W. R. 1063 ; 49 D. L, R. 
72 ; 15 AJta. L. R. 171.— CAN. 
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Part XII. — General Duties of Holder. 


1897* Add, Annotatione : — Refd« Jaeger v, Jaeger 
Co, (1927), 44 R. P. 0. 437 ; Sassoon v. 
International Banking Oorpn., [1927 j A. O, 
711 ; Greenwood v, Martin’s Bank, Ltd, 
(1932), 48 T. L. R, 601. 

1407. Add, AnnotcUion : — Retd. Joachimson v, 
Swiss Bank Oorpn., [1921] 8 K. B. 110. 

1459, Add, Annotation : — Retd. Baines v, National 
Provincial Bank (1927). 96 L. J. K. B. 801. 

1461. Add, Annotation; — Retd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

1463. Add. Annotation : — Retd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

1477. After this case add ** BUI accepted payable 
at bank — Presentment over counter — Validity.] 
— See Bankers, No. 600a, ante.” 

1529. Add, Annotation : — Consd. Be British Trade 
Oorpn., [1932] 2 Oh. 1. 

1581. For ” Saunderson v. Bowes ” read ” San- 
derson V, Bowes.” 

Add, Annotation : — Apld. Be British Trade 
Oorpn., Ltd., [1932] 2 Oh. 1. 

1542. Add, Annotation : — Apld. Re British Trade 
Oorpn., [1932] 2 Oh. 1. 

1546. Add. Annotation : — Apld. Re British Trade 
Oorpn., Ltd., [1932] 2 Oh. 1. 

154 ga. Bill treated as promissory 

note.] — On Mar. 23, 1920, the branch of the 
British Trade Oorpn., Ltd., at Batoxim, drew 
a document in the following form ; “At sight 
pay this sole exchange to the order of Mr. 
B. L. Mailoll the sum of one thousand poimds 
sterling value received which place to account 
No. 2.** The document was signed “ For the 
British Trade Oorpn.” by the manager & 
accountant, & it was addressed at the foot 


“ To the British Trade Oorpn., 13, Austin 
Friars, London, F.O.” By successive in- 
dorsements pltf. became the holder, & on 
Dec. 20, 1923, his agents presented the docu- 
ment at the London oiflces of the corpn. 
Payment was refused, as it was required that 
the indorsements should have a banker’s 
certification. On Nov. 23, 1926, a special 
resolution was passed for the voluntary 
winding up of the corpn. in connection with 
an amalgamation with the Anglo-Austrian 
Bank, Ltd. On Apr. 6, 1931, pltf. sought to 
prove in the winding up for £1,000 in respect 
of the document, but the liquidator rejected 
the proof on the ground that it was barred 
by the Statute of Limitations, as more than 
six years had elapsed since the date of the 
document before the winding-up resolution. 
The holder took out a summons claiming to 
have his proof admitted and he elected to 
treat the document as a promissory note : — 
Held : the document when treated as a pro- 
missory note did not need to be presented for 
payment in order to render the maker liable, 
because, in order that a place of payment 
should be specified “ in the body^ ” of the 
note within sect. 87, sub-sect. 1, it must be 
embodied in the actual terms of the contract 
for payment. Time therefore began to run 
under the Statute of Limitations as from the 
date of the document, & it was barred before 
the date of the winding-up resolution . — Re 
British Trade Corpn., Ltd., [1932] 2 Oh. 
1 *, 101 L. J. Oh. 273 ; 147 L. T. 46, 0. A. 

1549. Add, Annotation : — ^Apld. Be British Trade 
Corpn., Ltd., [1932] 2 Oh. 1. 

1581. Add, Annotation : — Refd, McCall Bros., 
Ltd. V, Hargreaves (1932), 48 T. L. B. 460. 


PART XII. SECT 2, SUB-SECT. 1. 

h i. Cheque drawn on foreign 

trust company.] — ^A obeqiie drawn on a 
foreign trust co. Is a bill of exchange 
& must be presented for payment 
within a reasonable time after endorse- 
ment. — pRoviNoiAX Bank v. Belle- 
FLEUR. [1936] 1 D. L. R. 795.— CAN. 

1405 xlii. .1 — Raji Sabup v. 

Habbho Pbasad (1927). I. L. R. 60 
All. 309.— IND. 

1405 xiv. .]— The liability of the 

maker of a promissory note depends 
upon presentment. If the note Is pay- 
able on demand at a particular place. — 
Corporation Securities, ltd. v. 
Royal Bank, [1935] 2 D. L. R, 173.— 
CAN. 

PART XII. SECT. 2, SUB-SECT. 2.— 

A. (b). 

1432 iii. — ' — .] — Cheaue In circula- 
tion six months ; — Held : an un- 
reasonable time & not recoverable. — 
Ballem V, Fried, [1923] 4 D. L. H. 
1203.— CAN. 

1434 il. Cheque mislaid — Delay 

not causing damage,] — Held -• the 
drawer was not discharged by the 
cheque not havljog been presented 
within a reasonable time. — Kino & 
Boyd v. Porter, [19261 N. 107. — IR. 

PART Xn. SECT. 2. SUB-SKOT. 7.— 

B. (aV 

1630 XEV. Aceekraiion 

of date of paynmd,] — (1) A promissory 
note in the body of It made payable 
at a partloular place must be presented 
for payment there, before an action 


thereon Is brought against the maker. 
(2) The fact that the date of payment 
has been accelerated by virtue of a 
collateral agreement does not render 
presentment unnecessary. — M organ v. 
Shaw, [19261 1 D. L. K. 828 ; [1926] 
1 W. W. R. 483 ; 36 B. O. R. 454.— 
CAN. 

1630 xxvl. ,] — Pre- 
sentation of promissory notes at the 
place of payment is not necessary to 
make makers liable thereon. — 
SOHONEMEIBR W. KiNO & JABDINE 
(1929), 50 B. C. R. 174.— CAN. 

PART XII. SECT. 2, SUB-SECT. 9. 

1668 ii. Specified place having 

ceased to arwrf.J-^PABKS v, Hamilton 
(1920), 47 O. L R. 65 ; 17 0. W. N. 
427.— CAN. 

w I. Agreement for extension of 

time.] — Newman v. Browne (W. R.) 
& Son. [19251 1 D. L. R. 676 ; 66 
O. L. R. 148.— CAN. 

■m. Payee without funds,] — Held ; 
non -presentment of a cheque did not 
affect the holder’s right to recover, there 
being evidence that the maker had not 
funds to meet It & no evidence of 
damage to him through non -present- 
ment. — G low v, Boull, [1920] 1 
W. W. H. 1060.— CAN. 

•n. Ntft by waider of notice of non» 
paymefU dt protest ,] — ^Royal Bank of 
Canada v. IdoNAUOHTON, [1931] 3 
D, L. R, 233.— CAN. 


PART XIL SECT. 2, SUB-SECT. 10. 
i» — ■*] — Gunbolly v. Knostrom, 


(19241 2 W. R. 382 
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-CAN. 


PART XII. SECT. 2, SUB-SECT. 11. 

p i. . 1 — Owing to the long period 

of time before presouting a note for 
payment, & in the absence of evidence 
of the circumstances under which It 
was given & indorsed : — Held : the in- 
dorser was discharged. — B ank op 
Montreal v. McNeill & McNeill, 
[1924] 2 W. W. R. 165 ; 33 B. O. R. 
263.— CAN. 


PART XII. SECT. 4, SUB-SECT. 1. 

1626 ii. Surety for note signing 

belmv maker.] — Pltf. sued the two defts. 
on a promissory note, dated Doc. 1, 
1926, whereby they promised to pay 
pltf. or order $1,000 with interest at 
6 per cent, one year after date. Deft, 
R. signed the note as accommodation 
to deft. A. . & pltf. know this. A. did not 
defend. When the note fell due It wag 
not presented to A. &: no notice was 
given to R. that the note had not been 
paid. In Oot. 1028, the note not being 
paid, R. told pltf. he would not be 
surety any longer : — Held : it was of 
no consequence that R. signed not on 
the bock of the note, but on its face, 
beneath the name of A., & be was 
liable upon the note as an endorser, 
ec so was entitled to avail himself of 
the defences of non -presentation for 
payment, & non -receipt of notice of 
dishonour. — Kupfebschmidt v. Am- 
monbit 8i Russwurm, [1931] 4 D. L. R. 
550; O, R. 678; gjQfif., [19323 4 
B, L. R. 720.— CAN. 


4625 ,lil. Notice of dis- 

honour must be given to an endorser, 
although, from the position of his 
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1688. Add, AnnoiaMon: — Retd. Smith v. Wood 
(1928), 139 h, T. 250. 

1716. Add, Annotations : — Refd. Brown v. Swan 
(1921), 37 T. L. K. 787 .; Savory & Co. v, 
Lloyds Bank, Ltd. (1932), 48 T.L. K. 344. 


1839. Add, Annotaiion : — Held. James v. Smith, 
11931] 2 K. B. 317, n. 

1851. Add, Annotation : — Re!d. The Hayle, 
[1929] P. 276. 

1877. Add, Annotaiion : — Refd. McCall Bros., Ltd. 
V, Hargreaves (1932), 48 T. L. R. 450. 


Part XIII. — Liability of Parties 


1983. Add, Annotation: — Refd. Be Wait, [1927] 
1 Ch, 006.' 

1991. Add, Annotation : — Consd. Auchtefoni v. 
Midland Bank, [1928] 2 K. B. 294. 

1993. Add, Annotaiion : — Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

1994. Add, Annotation : — Consd. Be Swinburne, 
Sutton V, Peatherley (1926), 70 Sol. Jo. 64. 

2004. Add, Annotation : — Refd. Akt. Dampskibs 
Steinstad v, Pearson (1927), 137 L. T. 533. 

2032a. .] — The acceptor sui)ra pro- 

test of a bill of exchange, for the honom* of 
the drawer, is, like the drawer himself, 
estopped from denying that tlie bill is a 
valid bill ; <&, consequently, it is not com- 
petent to him to set uj) as a defence to an 
action against him by an indorsee^ that the 
payee is a fictitious person, & that be was 
ignorant of that fact at the time he accepted 
the bill. — Phillips v. Im. Thxjrn (1865), 18 
0. B. N. S. 694; 144 E. R. 617. 

2040a. .] — Dunn (M.), Ltd. v. Jeffer- 

son, No. 577a, ante, 

2040a. On bills drawn against confirmed credit — 
Bills not presented to bank.] — Applts., mer- 


chants at Calcutta, sold goods to merchants 
in London at c.i.f. price, payment by drafts 
against a confirmed credit, to be opened by 
the buyers. On shipment of the goods 
applts. drew on the buyers bills payable to 
resps., who negotiated them, with notice that 
they were drawn against a confiimed credit 
opened by the buyers with the B. Bank. 
Applts. handed to reaps, with the bills the 
shipping documents, also a memorandum 
describing the bills as D/A, i.r., documents 
against acceptance, drafts. Resps, handed 
the documents to the buyers against their 
acceptances, which were dishonoured upon 
maturity. Resps. sued applts. as drawers of 
the bills : — Held : resps. were entitled & 
bound to treat the description of the bills as 
D/A drafts as a direction to hand the docu- 
ments to the drawers on their acceptance, & 
applts. had no defence, set-olT or counterclaim 
in respect of the loss of the rights which they 
would have had under the confirmed credit, 
if the documents had been handed to the E. 
Bank for presentation. — Sassoon (M. A.) 
& Sons, Ltd. v. International Banking 
Corpn., [1927] A. 0. 711 ; 96 L. J. P. O. 
153; 137L. T. 501,P. C. 


signature, he appears to be a maker. — 
Boisvert v, lavallee, [1935] 2 

D. L. R. 412.-— can. 

10 . To accommodation maker — Of 
promissory note. ] — Held : he 1 b not 
entitled to notice of dishonour, even 
though it be known to the payee that 
he la anoh a maker. — Codville Co. r. 
Jordan, [1922] l W. W. R. 1280 ; 63 
D. L. R. 694.— CAN. 

sq. .1 — An accommodation 

maker of a promissory note when sued 
on the note by the payee cannot raise 
the defence that he was not given due 
notice of dishonour upon non-pa yment. 
— Frt V . Johnston & Griffith, [1982] 
4 D. L. R. 416 ; O. R. 667.— CAN. 


PART Xn. SECT. 4, SUB-SECT. 6,— A. 

•g. By teleplume ,) — A telephone con- 
versation with a person representing 
himself to be the indorser, & not denied 
in evidence by the indoraer, la sufficient 
notice of dishonour. — Noyes Bros., 
Ltd. V, Oates, [1933] S. R. (Q.) 112.— 
AUS. 


PART xn. SECT. 4 , SUB-SECT. 6.— B. 

gk. ** Deposited in any post office " — 
Placed ifn rural mail box on gate .] — 
notice of dishonour mailed in a rural 
TimH i)ox at pltf .*8 gate to bo collected 
by the rural mall carrier & delivered to 
the post oiflfloe is not “ deposited in any 
post office ” within Bills of Exchange 
Act, 1927, B, 103. — Trafton v. Grim- 
MBB, [1936] 8 D. L. R. 379.— CAN. 


PART XII. SECT. 4. SUB-SECT. 6,— C. 

d [, .] — A letter in the 

following terms *. “ We humbly demand 
from you IS560, being amount owing 
on a- promissory note made by P. « 
indorsod by you to the O. Oo.» & of 


which wo are the holders ** : — Held : 
a sufficient notice of dishonour. — 
Nees V. Bottino, [1928] N. Z. L. R. 
209.— N.Z. 

1807 i. Name of indorser 

wrongly stated,] — Held: under Bills 
of Exchange Act, s. 106, notice of dis- 
honour was dispensed with. — Brock & 
Patterson, Ltd. v. Crockett, [1923] 
4 D. L, R. 1204 ; 56 N. 8. R. 132.— CAN. 


PART XII. SECT. 4, SUB-SECT. 8.— B. 

1869 iil. Express promise.) 

— An express promise to pay with full 
knowledge of the facts & when the 
indorser is aware that ho has had 
no notice of dishonour is a waiver of 
hla right to notice. — Canadian Bank 
OF Commerce v, Brookdale Col* 
L1ERIE9, Ltd., [1923] 1 D. L. K. 138 ; 
1 W. W. IX, 877.— CAN. 

1874 i. Coupled icith 

remiest for time.) — Held : suffioienl to 
hold him liable for payment not- 
withstanding the previous failuie to 
give the statutory notice of dishonour. 
— Imperial Bank v Trusts & Gua- 
rantee Oo., [19211 1 W. W, R. 801 : 57 
D.L.R.693; 16iita.L.R.343.— CAN. 


s I. .] — If there is no 

express promise, yet there may be 
such an admission of liability as to 
warrant the ot. In inferring that notice 
was actually received, Sc for this 
purpose it Is not enough to show 
merely that the indorser did not 
repudiate hla liability. — Canadian 
Bank op Commerce v, Brookdale 
Collieries, LtDv (19281 l D. L. R. 
188 ; 1 W. W. B. 8n.-^AN. 


1884 I. AgreeTnent postponing 

time of paymmt — Between maker in- 
dorser.l— N ewman v, Browne (W, B.) 
& Bon;, [19251 1 D. L. R. 676 ; 60 
0. h. B, 148.— CAN. 
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PART XII. SECT. 4, SUB-SECT. 8.— D. 

1988 Iv. .] — Royal Bank or 

Canada v. McEachkrn (Sask.), [19291 
4 D. L. R. 978 ; 3 W. W. R. 380.— 

CAN. 

PART XII. SECT. 4, SUB-SECT. 9. 

1937 i. On liaMlUy of — Indorser ,) — 
If no notice of dishonour is given to 
the indorser, he is dischaigod from his 
liability as against the payee. — 
SIMONIN V. Philion, [1922] 2 W. W. R. 
1280 ; 66 D. L. R. 673.— CAN. 

1987 ii. .] — Armstrong* 

Logan Agency, Ltd. v. Ehmann, 
(19231 3 W. W. R. 806.— CAN. 


PART xn. SECT. 6, SUB-SECT. 1.— A. 

1940 i. General rule .,] — Where the 
notes are “ foreign bills " under Bills 
of Exchange Act, s. 25, protest upon 
non-payment is neoessary to hold the 
indorser. — Sparks «. Hamilton (1920), 
47 O. L. R. 55 ; 17 0. W. N. 427.— 
CAN. 


PART xn. SECT. 6. SUB-SECT. 1.- B. 

Q j — B ank of 

Toronto v. Bennett (1925), 57 

O. L. R. 326.— CAN. 


PART XIII. SECT. 1. 

1994 I. Cheane—Not equitable as^gn- 

Eowlatt V . Gabswnt (J- * 

1.) Manufacturing Co. (1921), 64 
h L. R. 88 ; 49 O. L. R. 166.— CAN. 

>ART Xni. SECT. 2, SUB-SECT. 1. 

4 nog V. .] — Clarkson e. Lawson 

856). 14 U, C. R. 67.— CAN. 
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2060. Add. Annataiions : — Refd. McBoimld v. Nash, 
[1924] A. 0. 626 ; National Sales Oorpn., 
Ltd. V. Bernard!, Bemardi v. National 
Sales Oorpn., Ltd., [1931] 2 K* B. 188. 

2066. Add. Annotaiion : — Refd. National Sales 
Oorpn;, Ltd. v. Bemardi, Bemardi v. 
National Sales Oorpn., LM., [1931] 2 K. B. 
188. 

2070. Add. Annotations : — ^ReM. McDonald v. Nash, 
[1924] A. 0. 626 ; National Sales Oorpn., 
Ltd. V, Bemardi, Bemardi v. National Sales 
Oorpn., Ltd., [1931] 2 K. B. 188. 

2082. Add. Annotation : — Refd. Greenwood v. 
Martin’s Bank, Ltd. (1932), 48 T. L. R. 601. 

2088. Add. Annotations : — Consd. McDonald v 
Nash, [1924] A. 0. 626. Retd. National Sales 
Oorpn., Ltd. v. Bemardi, Bemardi v. 

National Sales Oorpn., Ltd., [1931] 2 K. B. 
188. 

2090. Add. Annotation : — ^Refd. National Sales 
Oorpn., Ltd. v. Bemardi, Bemardi v. 

National Sales Oorpn., Ltd., [1931] 2 K. B. 
188. 

2092. Add. Annotations: — Dlstd. McDonald v. 
Nash, [1924] A. 0. 626. Consd. McCall 
Bros., Ltd. V. Hargreaves (1932), 48 T. L, R. 
460. Retd. Re Gooch, Ex p. Judd, [1921] 2 

K. B. 693. 

2093a. Order of indorsements immaterial — 

Intention of parties considered.] — ^Bills of 
exchange drawn to the order of the drawer 
& accepted were indorsed by a third party 
with the intention of rendering himself liable 
if the acceptor did not pay. They were 
afterwards indorsed by the drawer with the 
intention of completing them & making them 
enforceable against the third party if neces- 
sary, the signature of the drawer being 
laced below that of the third party on the 
acks of the bills. The acceptor not having 
paid the bills at maturity, the drawer brought 
an action upon them agamst the third party 
as indorser : — Meld : he was entitled to 
recover, inasmuch as the fact that his 
signature instead of being above was below 
that of the third party on the backs of the 
bills was a mere inadvertence which did not 
nullify the intentions of the parties or alter 
the rights which they would otherwise have 
had. — Nationai* Saueb Oorpn., Ltd. v. 
Bbrnardi, Bernabdi V. Nahonal Saijejs 
Oorpn., Ltd., [1931] 2 K. B. 188; 100 

L. J. K. B. 386 ; 146 L, T. 48 ; 47 T. L. R. 
380 ; 86 Com. Oa^. 270. 

jlnnotation : — Consd. McCall Bros., Ltd., v. Hargreaves (19S2), 
48 T. L. R. 460. 


2098bu w] — ^M oOaxx Bros., Ltd. v. 

Habgrravbs, No. 664a, ante. 

2094. Add. Annotation Dhtd* McOaH Bros., Ltd. 
V. Hargreaves (1932), 48 T. L. R, 460, 

2095. Add. Annotations : — Consd* Be Gooch, Ex p. 
Judd, [1921] 2 K, B. 693. Expld* National 
Sales Oorpn., Ltd. v. Bemardi, Bemardi v. 
National Sales Oorpn., Ltd., [1931] 2 K. B, 
188. N.F. McCall Bros., Ltd. v. Hargreaves 
(1982), 48 T. L. R. 460. 

2096. Add. Annotations : — DlStd. Be Gooch, Ex p. 
Judd, [1921] 2 K. B. 693; McDonald v. 
Nash, [1924] A. 0. 626. Expld. National 
Sales Oorpn., Ltd. v. Bemardi, Bemardi v. 
National Sales Oorpn., Ltd., [1931] 2 K. B. 
188. N.F. McOall Bros*, Ltd. v. Hargreaves 
(1932), 48 T. L. R. 460. 

2996a, .] — J. sold certain goods to 

0., Ltd., of which G. was managing director 
& in which he was largely interested. In 
payment for these goo£ J, drew a bill of 
exchange to his own order at three months 
for iB450 upon 0., Ltd., who accepted it, do 
it was indorsed by G. before J. had indorsed 
it as payee, & his name appeared below that 
of G. The bill was indorsed by G. in order 
to enable J. to discount it, ^ for no considera- 
tion moving from J. to G., who was to 1^ 
under no liability to J. The bill was dis- 
counted by J.’s bank & was not met at 
maturity. An arrangement was subsequently 
made by which O., Ltd., paid £100 hi cash 
to the bank in part sati^action & the bank 
received two bills drawn by J. to his own 
order Sc accepted by 0., Ltd., for £176 each 
at ope month & two months respectively. 
These bills were indorsed by G. before they 
were signed by J. either as drawer or payee. 
They were afterwards indorsed by J., whose 
name appeared on the bills below that of G* 
The first bill not haViag been met at maturity, 
J. took it up & sued O., Ltd., & G. upon the 
bill Sc recovered judgment, & afterwards 
presented a petition in bkpcy. in the coimty 
ct. against G., founded on the judgment debt, 
upon which a receiving order was made 
against him. On appeal ; — Held : (1) J. had 
authority under 1882 Act, s. 20, to fill in Ms 
own name as drawer & payee ; (2) there was 
sufficient consideration passing from J. to G. 
to entitle J. to sue G. on the bill notwith- 
standing the order in which the signatures 
appeared on the bill ; (3) by reason of the 
agreement between J. Sc G., G. could not 
have set up any defence against J. arising 
out of his own prior indorsement ; (4) the 
judgment debt was a good petitioning 
creditor’s debt Sc the receiving order was 


PART XlII. SECT. 8, SUB-SECT. 1. 

2951 i. Cheque^ — To payec-^onver- 
&im hv aamt of payee.] — Where payee 

g ermits an a^nt to cash a cheque, & 
e converts the proceeds, the maker is 


488;^ANr 

2062 J-— LK® V. 

[1924] 4 D. L. E. 309 ; 55 0. L. K. 
ho.^AN. 

PART Xni. SECT. 3, SUB-SEOT. 2. 

sd. UnQU(tlifiedsiffnatvrih^Jnteidtpn.} 
— On the sale ot a motor oar to a oo., 
the vendor was handed a cheque in 
payment. The cheque was siiriied for 


& on behalf of the oo. by a director. 
& also bore upon its face deft.'8 
signature without any words Indicathw 
the capacity in which he signed. 
Deft, si^ed the cheque intending by 
his signature to certify that the 
cheque was drawn for a proper pay- 
ment. The vendor took the cheque 
without forming any opinion as to 
deft.'s liability thereon, & presented 
it for payment. The cheque was 
dishonoured! — deft, was npt 
estopped from showing the Intention 
with which he signed the cheque. 5c.. 
since he had not signed with Iho in- 
tention of drawing the cheque either 
for himself or for the Co., he was not 
liable as a drawer.-— AMALOAMk’TBD 
HANPWOBE MAmJFACnPORIBBS Oo. V. 

Ifi 


OOLIB, [1986] V. L. R. 103 ; 41 Aigus 
L. R. 119.— A US. 

PART Xni. SECT, 4, SUB«SECT. 1,— A 

2058 V. .] — ^An indorsement does 

not condnsivelT establish a liablUty 
to pay. but fndoisement is pHmd 
fade evidence of an agreement to % 

— Lkk e. BUJO!, timi 4 B. L: 

689 J 65 O. L. R. 8lO.-^AN. 

PART XIIL SECT. 4, SBB-SEOT. 2 

2085 vi. — - — liidotsement oSiaimd by 
misrepresentation of drawer^Ntdiamce 
of indorsrr.i— H ancock dt Oo^ lAu. e. 
JOBNSTONSi. [19281 N. 2. L. It 689.^ 
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rightly ma4e . — Bs Goooh, Bx p* Judd. 
[1021] 2 K. B. 593 ; 90 L. J. K. B. 932 ; 126 
U T. 688 ; [1921] B. & O, B. 100, O. A. 

, _ <0 (1) McDonald t». Nash, (10241 

A. 0. 626 ; HoCM Bros., Ltd. v, Hargreaves (1932)» 
48 T. L. R. 460, Aa to (2) Apld. Natlonfl Sales Corpn., 
Ltd. V. Bomardl, Bernard! v. National Sales Oorpn., Ltd,, 
[1931] 2 K. B. 188. 


209db* .1 — In May, 1920, applts. 

sold to A. A; Oo. 19,000 oases of tinned soup 
at the price of lOs. per case, cash against 
delivery order. A. & Co., being unable to 
find the money, applied for financial assist- 
ance to reaps., who undertook as between 
themselves & A. A; Co. to find 76 per cent, of 
the money, there being then about 16,000 
cases which had not been taken up. On 
Aug. 10, 1920, at a meeting between applts., 
reaps. & A. A; Co,, it was agreed that reaps, 
should indorse a series of eight bills of 
exchange, seven for £1,000 each & one for 
£117 odd, to be drawn by applts. on A. & Oo. 
payable six months after date to applts.* 
order, & that applts., in consideration of 
the biUs being duly indorsed by reaps., should 
hand to reaps, delivery orders for the balance 
of the cases. These bills were at once drawn 
by applts. on A. & Co. expressed to be pay- 
able to applts.* order, & were accepted by 
A. &; Co & indorsed by reaps. Boom was left 
above the name of reaps, for the indorsement 
of the name of any person to whom applts. 
should direct payment. Resps. then handed 
the bills to applts. in exchange for the 
delivery orders. One bill having been dis- 
charged, applts. shortly before the remaining 
bills became due indorsed their name as 
payee on the biUs above resps.* signature. 
Applts. duly presented the biUs to A. & Co., 
who dishonoured them. They then gave 
notice of dishonour So claimed payment from 
resps., who denied liabUity. In an action 
by applts. to recover the amount of the bUls 
against resps. as indorsers: — Held: (1) on 
the facts resps. must be taken to have in- 
tended to make themselves liable to applts. 
on the biUs ; (2) the bills, when handed to 
applts., were wanting in a material par- 
ticular within 1882 Act, s. 20, by reason of 
the absence of any indorsement by applts. 
•above the signature of resps., So applts. had 
implied authority to fill in their name as 
payees, as they did, over the name of resps. ; So 
when so fiUed up, the bUls became retrospec- 
tively enforceable. — ^McDonald (Gerald) So 
Co. V. Nash So Co.,* [1924] A. C. 625 ; 93 
Xi. J, K. B. 610 ; 131 L. T. 428 ; 40 T. L. R. 
530; 68 Sol. Jo. 594; 29 Com. Oas. 313, 
H. L. 

. '-Aa to (1) Expld. National Sales Corpn., Ltd. 

V. Beniw^. Bernard! v. National Sales Oorpn., Ltd,, 

(19311 2 K. B. 188. Aa to (2) Ajld. MoOall Bros,, Ltd. v. 


Hargrearos (1932), 48 T. L. R. 450. Bold. Elliott v, 
Bax-lron^de, [1926] .2 K. B. 301 ; Hredltbank Oassel 
0.in.b.H. t?. ^©nkers. [1926] 2 K. B. 459. 

I 90QV Annoiaiions : — Apld. He Gooch, 

Judd, [1921] 2 K. B. 693. Apprvd. McDonald 
V. Nash, [1924] A. C. 625. Apld. National 
Sales Corpn,, Ltd. v. Bernard!, Bernard! v. 
National ^es Corpn., Ltd., [1931] 2 K. B. 
188. Retd. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 460. 

2103. Add. Annoiaiions: — Ref d. McDonald v. Nash, 
[1924] A. C. 625 ; National Sales Corpn,, 
Ltd. V, Bernard!, Bernard! v. National 
Sales Corpn., Ltd.. [1931] 2 K. B. 188. 

2118. Add. Annotations : — Refd. The Hronprin- 
sessan Margareta, The Parana, etc., [1921] 

1 A. C. 480 ; Flatau, Dick & Co. v. Keeping 
(1931), 36 Com. Cas. 243. 

2136. Add. Annotation : — Refd. Savory So Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

2142. Add. Annotation : — Refd, Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 268. 

2143. Add. Annotation : — Refd. Bell v. I^ever 
Bros., Ltd. (1931), 146 L. T. 258. 

2151. Add. Annotation : — Refd. Holmes v. Watt, 
[1935] 2 K. B. 300. 

2158a. Breach of agreement to accept — Market 
value of blU.] — Applts. So reaps, had entered 
into a series of contracts for the purchase So 
sale of timber. Disputes had arisen with 
reference to the performance of those con- 
tracts, So on Aug. 2, 1931, the parties met 
So entered into a fresh contract with a view 
to the settlement of a particular dispute. 
The fresh contract provided {inter alia) for 
the acceptance by the resps. of bills of 
exchange for £70,000. Subsequently resps. 
on instructions from their principals, refused 
to carry out their agreement to accept bills. 
Applts. brought this action, claiming £70,000 
or specific performance of the agreement, So 
resps. raised various matters by way of 
counterclaim. Bateson, J., by whom the 
action was tried, gave judgment for applts. 
for £70,000 So decided in favour of the resps. 
on part of the counterclaim. On appeal 
from that judgment the Ot. of Appeal 
ordered a new trial So stated that the bills 
to be accepted by the resps. Under the con- 
tract of Aug. 2, 1931, should have been 
accepted subject to the terms of the contract 
so that a discounter of the bills would have 
notice of the terms of that contract So would 
be bound by them. There was nothing in 
the contract requiring that the acceptances 
should be in any way qualified, although 
there was an independent stipulation that 
if the resps. should so require the bills should 
be renewed. Applts. now appealed to the 
House of Lords: — Held: acceptance quali- 


PART XllL SECT. 6. 


2098 ▼. .) — Pabkbr Wood 

& Co., Ltd. V. Richards (1926), 46 
N. L. R. 27 7. -“S. AP. ' 


2098 vL — - R. aigned 

'promisfioiT notea In favour of H. S. 
also signed the notea below 
aiguaiure as “ surety & co 
debtor <n aoHdvm** — 
liability was that of a surety So not of 
a Joint majtor with R.— Bhutbr tJ. 
RidowaX (1926), 47 N. L. R. 149.— 
8. AP. 

.Jt— A person who baa 

plao^ his fllpnatur© on a Pronassory 
note below that of the maker In the 


place where the maker usually signs, 
without adding anything to indioate 
that he has afeed as Indorser only, 
will be held to be a maker unless there 
is competent evidence to prove that 
he waa not.->r'pBi0Us e. E^lxsh, (1924] 
4 D. L. R. 937 ; 8 W. W. R. 666.— 
CAN. 

2101 XKli. : — .] — A per- 

son who has placed his algnature on 
the back of a promissory note, before 
delivery to or Indorsement by the 
payee, la liable as surety under an 
omU So is not in the position of au 
ordinary Indorser. — Moti So Co. v. 
OASSm'0 Trubtsb, (1924] App. D. 
720,— 3. AP* 
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2101 xrUl. per- 

on who indorses his nanif on h pro- 
oissory note before negotiation tberooi 
9 not an indorser, ont an aval or 
urety io^ the maker. — Casmimjkk v. 
iAHARAJ (1925), 40 N. L. K. lal* 


part xni. SECT. 10. 

2 J, Note signed by mrety 

before principal—LiabJe aa ^ - 


r i. .] — Richi’erv.Bartuet 

: MiKKLflON (SasbO, IJ9281 4 D. L. R. 
19; [192813W.W.R. 6li— CAN. 



Cases 2168a — 2870. English and Empire Digest Supplement, 


fled as directed by the Ct. of Appeal wotild 
destroy the character of the bills as negotiable 
bills of exchange, So on this point the appeal 
must be allowed. But as the true measure 
of damages for breach of contract to accept 
bills was not the face value of the bills but 
their market value, the sum of £70,000 
awarded to applts. by Bateson, J., must be 
reduced to £05,000, which the evidence 
showed to have been the market value of 
the bills ; & execution must be stayed until 
the sum due from applts. to resps. on the 
counterclaim should have been determined. 
— London & Northern Trading Co., Ltd. 
V. Argos, Ltd. (1933), 38 Com, Gas. 242, 
H. L. 

2161. Add* Annotations : — ^N.F. Uliendahl t?. Pank- 
hurst Wright (1923), 39 T. L. R. 628 ; Peyrae 
V. WUkinson, [1924] 2 K. B. 166. Refd. Re 
Ohesterman’s Trusts, Mott v. Browning, 
[1923] 2 Oh. 466. 

2169. Add* Annotation : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640. 


22a5a. Illegality of payment 

during war*] — Bills of exchange which were 
accepted before the war, & which became due 
after war was declared, were held by the 
drawer, who was resident in Germany, h was 
an enemy for the purpose of the Trading with 
the Enemy Acts. After the declaration of 
peace the holder sued the acceptors, claiming 
interest from the dates when the bUla re- 
spectively matured : — Held : as there was 
no breach of duty in not paying the bills as 
long as the war continued, as payment did 
not become legal until the declaration of peace 
with Germany on Jan. 10, 1920, interest was 
only recoverable from that date. — Bieder- 
m:ann V. ALI 4 HAUSBN & Co. (1921), 87 T. L. R. 
662. 

2225. Add. Annotation : — ^FoUd. Dresdner Bank v 
Russo-Asiatic Bank, [1923] 1 Oh. 209. 

2249. Add. Annotation : — Refd. Akt. Dampskibs 
Steinstad v, Pearson (1927), 137 L. T. fiSS. 


Part XIV.- 

2280. Add. Annotations : — Consd. Morley 

Moore, [1936] 2 AU E. R. 79. Refd. Spc 
des Hotels Le Touquet Paris-Plage 
Cummings, [1922] 1 K. B. 461. 

2308. Add. Annotation : — Refd. Soci4t4 des Hotels 
IjG Touquet Paris-Plage v. Cummings, [1922] 
1 K. B. 451. 

2814. Add. Annotation : — Refd. Soci4t^ des Hdtels 
Le Touquet Paris-Plage v. Cummings, [1922] 
1 K. B. 451. 

2318a. Agreement to pay money — Consideration 
uncertain.]—- A beneficiary under testator’s 
will was a debtor of his who had owed him 
money under a promissory note given in 
1877, & had, in 1882, entered into an agree- 
ment with testator to pay him a certain sum 
of money for which no distinct consideration 


-Discharge. 

could be clearly ascertained; — Held: (1) 
there was a presumption of law that the 
promissory note had been discharged by 
accord & satisfaction on the entrance into 
the later agreement ; (2 ) there was no pre- 
sumption that the money still due under the 
agreement had been forgone by testator. — 
Woodcock v. Eames (1926), 69 Sol. Jo. 444. 

2362. Add. Annotation : — Refd. Jones v. Waring 
& GUlow, [1926] A. 0. 670. 

2364. Add. Annotations: — Dlstd. Goldman v. Cox 
(1924), 40 T. L. R. 744. Refd. Jones v. 
Waring & Gillow, [1926] A. 0. 670. 

2368. Add. Annotation : — ^Refd. Jones r. Waring 
& Gillow, [1926] A. 0. 670. 

2370. Add. Annotation : — Refd. Jones v. Waring 
& Gillow, [1926] A. 0. 670. 


PART Xin. SECT. 11, SUB-SECT. 2.— 
A. 

2172 X. ,] — Interest is recover- 
able as damages on a dishonoured 
cheque. — Mohan Singh v, Kirpa, 
Mohan Singh v. Shand, [1936] I 
W. W. R. 559 ; 50 B. 0, R. ^99.— CAN. 


2176 iil. .)— Ganpat Tuka- 

BAM Mali t>. Sopana Tckaram Mali 
(1927), I. L. R. 62 Bom. 88.— IND. 


217711. .] — PuBuo Trus- 

tor V, Gladstone;, [1921] N. Z. L. R. 
224.— N.Z. 


Oo., Ltd. v. Hoppauf, [1932] 1 

W. W. R. 357.— CAN. 

80 . ReamnaJble rate — Not aqreed rate — 
Promissory note inadmissible for want 
of stamp.] — Held: where a pro- 
missory note is inadmissible in evidence 
for weuit of stamp, & the creditor sues 
for the money lent as on the original 
contract of loan, he may claim a reason- 
able rate of interest, but be cannot 
claim at the rate stated in the pro- 
missory note. — Ismail Hobs a in Mamsa 
V, K. PURBHUBHAI (1028), I. L. R. 
6 Ran. 415.— IND. 


PART XIIL SECT. 11, SUB-SECT. 2.-D. 

ti, i:^.gal roie payable after 

maiurity.] — Where a promissory note 
provides for the payment of interest at 
a certain rate until paid,” Interest at 
said rate Is payable only until the note 
Is due, & thereafter Interest can be 
recovered at the legal rate only. In 
order to enable interest at a particular 
rate to be recovered after maturity, 
the note must provide in unequivocal 
terms for payment at that rate after 
maturity. A demand note which 
provides for the payment of a certain 
rate of Interest until paid ” carries 
Interest at that rate until payment is 
demanded and refused ; & thereafter 
at the legal rate. — Beaver Lumber 


PART XIII. SECT. 11, SUB-SECT. 8. 

2227 iii. Held ; as defts., 

the makers of the note, were bound 
without protest, the notarial fees could 
not be recovered from them. — Qowans 
V. OROC3KEU Press Oo. (1920), 46 
O. L. R. 24 ; 60 O. L. R. 68.— CAN. 

PART XIV. SECT. 1. 

b. Add ** Revsd. on other grounds, 
56 S. 0. R. 166.” 

PART XIV. SECT. 2, SUB-SECT. 4. 

j i. Mortgage to secure present dt: 
future advances — Oiven during currency 
of note.] — Meld : the mtge. not being 
strictly coextensive with the note, the 

18 


remedy on the note was not merged 
in the mtge.. Sc deft, was liable. — 
O’Neill v. Ltk, [1923] N. Z. L. R. 
1039.— N.Z. 

8p. Payment under garnishment pro- 
ceedings by judgment creditor of payee.) 
— Held : In the circumstances no answer 
to tbe Indorsee’s olalm. — Clow v. 
DoulL. [1920J 1 W. W. R. 1060.— CAN. 

sr. Notes given to secure advances 
— Made in pfepayment of purchase- 
money — Delivery of goods,] — Held : 
the payees were entity to recover the 
balance due on the nrst note given 
prior to the contract, but as regards the 
notes given subsequently the goods 
delivers must bo credited a^nst the 
advances made. Sc the plea of payment 
must prevail. — T trbb Co. v. Eureka 
^ i. (1022), 66 N, S. R. 441.— 

CAN. 

8t. Note due to deceased — Not sale of 
goo^ to executor personaUy.] — MoKbj^- 
ziE V. McDonald (P. E. I.), [1927] 2 
D. L. R. 67.— CAN. 


PART xrv. SECT. 2, SUB-SECT. 10. 

q i. .] — Davidson Co- 

operative Assocn., Ltd. v. Webber 
(Bosk.). [19281 4 D. L. R. 732 ; 3 
W. W. R. 426.— CAN. 
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2391. Add, Annotation : — Consd. Jenkins v, 

Jenkins, [1928] 2 K. B. 601. 

2393. Add, Annotation : — Retd. Jenkins v, Jenkins* 
[1928] 2 K. B. 501, 

2393a. Joint maker appointed holder’s executor.] — 

During the lifetime of testator the exor. 
named in his will Sn three other pei'sons made 
a joint & several promissory note payable 
to him. After the death of testator Si 
probate of the wiU the exor. brought an action 
on the promissory note against one of the 
other makers thereof : — Held : the action 
was not maintainable, inasmuch as the 
effect of pltf.’s appointment as exor. was at 
common law that the debt was discharged 
by release at the date of the death of testator, 
& in equity that it was discharged by pay- 
ment at the date of probate, so that in either 
case the debt had ceased to exist before the i 
action. — Jenkins v, Jenkins, [1928] 2 K. B. 
601 ; 97 L. J. K. B. 400 ; 139 L. T. 119; 
44 T. L. R. 483 ; 72 Sol. Jo. 319, D. C. 

2414'. Add. Annotation : — Consd, He Gordon (John) 
(1931), 75 Sol. Jo. 869. 

2414a, Entry In account book — “ All 

lost.”] — lie Gordon (John) (1931), 75 Sol. 
Jo. 869. 

2416a. Verbal agreement for acceptance 

of composition,] — Pltf. was the holder of a 
bill of exchange accepted by deft, for goods 
supplied. Before the bill became due deft, 
had made a verbal offer to his creditors to 
pay a composition in discharge of his 
liabilities. At a meeting of the creditors, 
which was attended by pltf.’s agent, the 
credib>rfi passed a resolution accepting deft. ’a 
offer. The resolution was reduced to writing 
was signed by a number of the creditors, 
including pltf.’s agent, but not by deft. The 
creditors subsequently executed a deed 
assigning their debts to deft.’s solr. in con- 
sideration of deft.’s solr. paying the amounts 
owing to them under the composition. Pltf. 
wii8 not a party to that deed. In an action 
by the holder of the bill against the acceptor, 
for the amount of the bill ; — Held : upholding 
a contention of pltf., which was not raised in 
the cts. below, 1882 Act, s. 62, had not been 
complied with, as pltf. bad neither renounced 
his rights under the bill in writing, nor 
delivered the bill up to the acceptor &, there- 
fore, pltf. was entitled to recover the full 
amount of the bill. — Rimalt v. Cartwright 
(1924), 93 L. J. K. B. 823; 132 L. T. 40; 
40 T. L. R. 803 ; 68 Sol. Jo. 788 ; [1924] 
B. & O. R. 239, C. A. 


2450. Add. Annotation : — Refd. Koch v, Dicks 
[1933] 1 K. B. 307. 

2455a. ,] — Poster v. Driscoll, Lindsay 

V. Attpield, Lindsay v. Driscoll, No. 568a, 
ante, 

2462a. Inland bill altered to foreign bill.] — 

Poster v. Driscoll, Lindsay v. Attfibld, 
Lindsay v, Driscoll, No. 568a, ante, 

2462b. ,] — The alteration of a complete 

bill of exchange, without the knowledge or 
consent of the acceptor, by changing the 
place of drawing from a place within, to a 
place outside, the British Islands, so that 
the bill becomes a foreign instead of an 
inland bill, is a material alteration within 
Bills of Exchange Act, 1882 (c. 61), s. 01, & 
the bill is thereby avoided. — Koch v. Dicks, 
[1933] 1 K. B. 307 ; 102 L. J. K. B. 07 ; 
J18 L. T. 208 ; 49 T. L. R. 24 ; 38 Com. 
Cas. 66, C. A. 

2473. Add, Annotation : — Refd. McDonald v. Nasli, 
[1924] A. C. 025. 

2475. Add. Annotation : — Refd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. R. 587. 

' 2475a. Addition of “ per ” another party.] — 

Pltf 8., exors. of one Turner, deceased, em- 
ployed a solr., one C., of a ffrm C. & P., to act 
for them in matters relating to the deceased’s 
estate. They wished to invest a sum of 
£5,000 through a firm of stockbrokers, & C. 
accordingly prepared a cheque for that amount 
payable to the stockbrokers ; pltfs. then 
signed the cheque & handed it back to C. to 
deal with as directed. C., however, fraudu- 
lently added to the cheque the words “ per 
C. & P.,” & then indorsed the cheque with 
the words “ C. & P.” & handed it to a branch 
of deft, bank to be credited to the account 
which a CO. in which he was interested kept 
at that branch. The cheque was credited 
to that CO. & was passed through the clearing 
house, & in due course pltfs. were diibited by 
their own bank with the sum of £5,000. On 
discovering the fraud pltfs. brought this 
action to recover the £5,000 from defts. : — 
Held : the words added by C. to the cheque 
constituted a material alteration & rendered 
the cheque void under Bills of Exchange Act, 
1882 (c. 61), s. 64 (1). As therefore tlie 
cheque when it came into the hands of defts. 
was merely a piece of worthless paper no 
action could bo brought on it, & pltfs.’ claim 
failed. — Slingsby v. Westminster Bank 
(No. 2), [1931] 2 K. B. 583 ; 101 L. J. K. B. 


PART XIV. SECT. 4. 

2401 i. At what time, — Before maturity 
— No necessity for evidence of discharge 
to be in writing .] — Lyons v. Smith, 
[1922] 3 W. W. H. 684 ; 70 D. L. K. 
101.— CAN. 

PART XIV. SECT. 6. 

•V. Surrender to mafeer for catwella- 
tion .] — A woman, payee of a pro- 
mlHBory note, told her husband, who 
was her exor. & was also the father of 
the maker of the note, to give It to the 
maker. The next day she died. The 
note was destroyed by the maker : — 
BeH : his liability was extinguished. — 
Be IixshfiY, [19311 2 D, L. R. 799 ; 3 
M. P. B. 441.— CAN. 


PART XIV. SECT. 7, SUB-SECT. 1. 

2451 V. .1— Bills of ex- 

change, payable some sixty, some 
ninety, & some one hundred & twenty 
days after sight, drawn on applts., were 
indorsed for value to reaps, who duly 
stamped them, and after aeoeptanoe 
noted in the comer of each bill the date 
for presentation. The parties to the 
bills havinpr mutually affreed that the 
dates of payment should be postponed, 
reaps, altered the dates so noted, but 
vrithont making any alteration In the 
bills as originally drawn. On pre- 
sentation for payment at the extended 
dates the bills were dishononrod by 
applts. : — BeH: there had been no 
discharge of the bills by material 
alteration, nor was a new stamping 
necessary under Indian Stamp Act, 
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1899, 88. 14, 35 ; & applts. remaiaod 
liable. — Pestonji (H.) & Co. v. Cox 
Co. (1928), 55 L. R. Ind. App. 353.- 

IND. 


2458 ii. IMcreaftefI- 1 —Tleld : 

a material alteration. — Bellaaiv v. 
Porter (1913), 13 X). L. 

O. W. N. 1171 ; 28 O. L. R. .'>72.- CAN. 


2475 iii. 


AildiHouuL voitcf’ 


The list of posHiblo material altorations 
set out in Rills of Xivclmngv Act, 
s. 146, is not exhaustive. 1 bo addition 
by one maker of a promissory note of 
the name of the payees vvjfe 
additional payee was accordingly hold 
to bo material, since the business effect 
of the instrument was thereby altered. 
^-GiLL r. Doky, 11934] 3 D. L. B. 
274 ; O. B. 406 .— CAN. 


J.S. 
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291, n, ; 146 L. T. 89 ; 47 T. L. B. 1 ; 36 
Com. Cas. 61. 

Annotation : — Oonsd. Slinfirsby t>. District Bank* Ltd. (19S1), 
48 T. L. R. 114. 

2475b. .] — Pltfs., exors. of a will, kept 

an exors.’ account with defts., & retained a 
firm of solrs., Messrs. 0. & P., who used to 
assist them in matters connected with their 
testator’s estate. The act^ member of the 
firm was one J. O. Pltfs. in conference with 
J. 0. decided to invest through Messrs. J. P. 
& Co., stockbrokers, a sum of £5,000 part of 
the estate lodged on deposit with defts. 
J. 0. accordingly drew out a form of cheque 
for signature by pltfs. It was in the form 
Pay J. P. & Co. or order ” & was 

drawn on pltfs.* deposit account with the 
defts. The cheque was signed by pltfs. 
left with J. 0. to be posted to J. P. & Co. 
with instructions to invest the money. 
J . C., instead of posting the cheque to .T. P. 
& Oo., fraudulently inserted the words 
“ per 0. & P.” in the blank space between 
the payees’ name & the words “ or order ” ; 
he then indorsed the document with the 
names 0. & P. & paid it so altered & indorsed 
into the W. Batik to the credit of a co. in 
which he was interested & which had an 
account at that bank. The document was 
accepted without question by the W. Bank 
& passed through the clearing house, &; the 
account of pltfs. with defts. was debited, 
& that of the co. with the W. Bank was 
credited, with the amount on the face of the 
document. In an action by pltfs. against 
defts. for conversion, negligence & breach of 
duty: — Meld: (1) the cheque had been 
“ materially altered ** within Bills of Ex- 
change Act, 1882 (c. 61), s. 64, & was avoided 
as between pltfs. & defts. by that sect., 
therefore defts. could not rely upon sect. 60 
of the Act as excusing them for paying the 
cheque ; (2) for the same reason defts. could 
not rely on sect. 80 of the Act ; (3) assuming 
the description of the payees, “ J. P. & Co. 
per 0. ^ P.” to be a recognised although 
unusual description, the mdorsement of 
“ 0. & P.” without any reference to “ J. P, 
&; Co.” was irregular <Sc invalid, & defts. were 
negligent in honouring the cheque, & for this 
reason also were not protected by sect. 80, 
or sernble by sect. 60 of the Act ; (4) the 
additions & alterations referred to in the 
proviso to sect. 79 (2) of the Act are additions 
to & alterations in the original crossing of a 
crossed cheque & not to or in the body of a 
cheque. — Slingsby v» District Bank, Ltd., 


[1032] 1 K. B. 644 ; 101 L. J. K. B. 281 ; 146 
L. T. 377 ; 48 T. L. B. 114 ; 37 Com. Cas. 39. 

2481. Add, Annotation : — Consd. Koch v, Dicks, 
[1933] 1 K. B. 307. 

2484. Add, AnnotcUiona : — ^Dlstd. Hong Kong Sd 
Shanghai Bank v. Loo Lee Shi. [1928] A. C. 
181. Apld. Koch V. Dicks, [1932] W. N. 166. 
Reid. Slingsby v. District Bank, Ltd. (1931), 
47 T. L. B. 687 ; Broken Hill Proprietary Co. 
V. Latham, [1933] Ch. 373. 

2485a. ]. — A banJ^ote issued by applt. bank, 

payable to bearer on demand, was accidentally 
mutilated. The bank declined to pay on 
presentation of a document which was proved 
to have been patched together from the 
fragments. This document, though it did 
not show the number of the note, showed 
clearly its other main features : — Held : as 
the identity of the document as a note of the 
bank was established, &; it contained aU the 
elements necessary to render it valid & 
effectual as a negotiable instrument, the 
bank was liable to pay the holder. — Hong 
Kong &; Shanghai Bank v, Lo Lee Shi, 
[1928] A. O. 181 ; 97 L. J. P. C. 35 ; 138 L. T. 
629 ; 44 T. L. B. 233 ; 72 Sol. Jo. 68, P. C. 

2493a. Alteration of name of drawee.] — Haseldinb 

V, WiNSTANLBY, No. 507 c, ante. 


Sub-sect. 4. — Whether apparent (Vol. VI,, 
p. 383). 

After See 1882 Act, s. 64 (1 ) ” add the following 
case : — 

2513a. General rule.] — An alteration is “ apparent ** 
within 1882 Act, s. 64 (1), if it is of such 
a kind that it would be observed & noticed 
by an intending holder scrutinising the docu- 
ment which he contemplates taking with 
reaisonable care. — Woollatt v, Stanley 
(1928), 138 L. T. 620. 

2515. Add, Annotation : — Generally Refd. Slingsby 
t;. District Bank, Ltd. (1931), 47 T. L. B. 687. 

2518. Add, Annotations : — Apld. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Refd. 
Slingsby v. District Bank, Ltd. (1931), 47 
T. L. B. 687 ; Bottomley v. Bannister (1931), 
101 L. J. K. B. 46. 

2553. Add, Annotation : — Retd. Jenkins v, Jenkins, 
[1928] 2 K. B. 601. 

2555. Add, Annotation : — Refd. Jenkins v, Jenkins, 
[1928] 2 K. B. 501. 

2559. Add, Annotation : — As to (2) Refd. Jenkins 
V, Jenkins, [1928] 2 K. B. 601. 


PART XIV. SECT. 7, SUB-SECT. 4. 

tk. Addition pf place of payment ,] — 


A promissory note which at the side of 
the place of slffnattire hore the printed 
words ** Payable at,” was delivered 
by the maker without any place of 
payment added. Without the authority 
or assent of the maker, the payee 
subsequently added a place of payment 
& negotiated the note to pltf. It was 
apparent on the face of the note that 
the place of payment was written by 
a hand other than the maker’s. Pltf. 
sued the maker on the note : — Held : 
the alteration was not apparent ’^thin 
proviso to sect, 69 (ij of Bills of 
Exchange Act, 1909-1932, 8c the maker 
was liable on the note, — ^AtTroMOBita; 
Finance Co. op Austbalu, Ltp. v. 
Law, 11934) V. L. R. 17.— -AUS. 


PART XIV. SECT. 9. 

2558 i. Release of one .] — In 8Ui 

action on a promissory note by the 
oritoal payee against two Joint 
makers, It Is no defence for one of the 
makers, in the absence of any writing 
or delivery up of the note, to allege 
that he has been verbally released by 
the payee. — Goopman v. Akmstkong 
(1926). 47 N. L. R. 452.— B. AF. 

2559 111. .] — Bubo- 

KEUT V, FfttESEN, (1927 J 2 D. L. R. 
873 ; J19271 1 W. W. R. 825; 86 
Man. L. R. 462,— CAN. 

PART XIV. SECT. 10, SUB-SECT, 2.— 

2600 viil. ^.3— If the holder 

of a promissory not© hew. without the 
kno^edge or consent of an Indorser 
of the note, agreed to give an extension 
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of time for payment to the maker while 
the note is still current, the indorser 
is thereupon discharged from liability. 
— ^Liebenbbko Estate v. Standard 
Bank of South Africa, Ltd., [19271 
App. D. 502. — S. AF. 

r. For existing para, read : — 

“ An indorsement on the back of a 
note of the payment of interest up to 
a future date beyond the maturity of 
tho note, in the absence of evidence 
of mistake, is to be deemed an exten- 
sion of time for the payment of tho 
note to such date, so as to discharge a 
party thereto who Is merely a surety 
for the payment thereof.” 

PARTXIV. SECT. 10, SUB-SECT. 2.*-B. 

sb. To party acoornmodated — N<Ae 
renewed hy one Joint wtoher.]— In an 
action for contribution between Joint 
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2666. Add, Annotation : — Hefd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

2877. Add, Annotation : — Hefd. Smith v. Wood, 
[1929] 1 Ch. 14. 


2682. Add, Annotation : — Consd. Ee Fenton, Ex p, 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 368, 

2686. Add, Annotation : — Hefd. McDonald v, Nash* 
[1924] A. 0. 626. 


Part XVI. — Lost, Stolen, and Destroyed Instruments. 

2752. Add. Annotation : — Reid. Noi*ih & South Insurance Corpn., Ltd. v. National Provincial Bank, 
Ltd., [1930] 1 K. B. 328. 


Part XVIII. — Conflict of Laws. 


2779. Add, Annoiationa : — Reid. Soc. Anon, des 
Grands Etiablissements de Touqnet Paris- 
Plage Baiimgart (1927), 96 L. J. K. B. 789; 
Carlton Hall Club v. liaurence, [1929] 2 
K. B. 153, 

2781. Add, Annotations : — Distd. Soc, Anon, des 
Grands Etablissements de Touquet Paris- 
Plage Baumgart (1927), 96 L. J. K.B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 
2 K. B. 153; Nihalchand Navalchand v. 
McMullan, [1931] 1 K. B. 171. 

2783. Add. Annotations : — Apld. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V, Baumgart (1927), 96 L. J. K. B. 789. 
Consd. CarltiOn Hall Club v, Laiu-ence, [1929] 
2 K. B. 153. Reid, Nihalchand Navalchand 
V. McMullan, [1934] 1 K. B. 171. 

2784. Add, Annotations : — Apld. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 
Refd. Carlton Hall Club v. Laurence, [1929] 
2 K, B. 153. 

2789. Add, Annotations : — Reid. Koechlin v. Kes- 
tenba-xim, [1927] 1 K. B. 889 ; Republica de 
Guatemala v, Nunez, [1927] 1 K. B. 669. 

2790. Add. Annotation : — Reid. Koechlin v. Kes- 
tenhaum, [1927] 1 K. B. 889. 


2791a. Validity ol indorsement — Liability ol 

acceptor In England.] — A bill of exchange 
was drawn in France by E. upon resps. in 
London to the order of M. It was sent to 
London, was accepted by resps. payable at a 
London bank, & returned to Prance, where 
it was indorsed by E. in his own name, on 
behalf, & with the authority, of M., to applts. 
On presentation for payment, resps. refused 
to meet it on the ground that it did not bear 
the indorsement of M., the payee, but merely 
the indorsement of E. In an action on the 
bill against resps. as acceptors evidence was 
given that by French law an indorsement 
might be validly made by a duly authorised 
agent signing his own name : — Held : applts. 
as indorsees obtained a good title to the bill 
by virtue of 1882 Act, s. 72, & were entitled 
to recover the amount thereof from resps. 
as acceptors. — Koechijn et Cie. v, Kesten- 
BAUM Beothers, [1927] 1 K, B. 889 ; 96 
L. J. K. B. 675 ; 137 L. T. 216 ; 43 T. L. R. 
362; 32 Com. Gas. 267, C. A. 

2792. Add, Annotation : — As to (2) Consd. Repub- 
lica de Guatemala v. Nunez, [1927] 1 K. B, 
669. 

2794, Add. Annotations : — Apld. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889, Refd. Repub- 


makors of a promissory note : — Held : 
the renewal of the note by one surety 
the surrender of the ori^ual note 
to the party accoirimodateu released 
the other surety, since it gave time to 
tb© principal debtor. — ^lluesELL v. 
Arnold (1922), 53 O. h. H. 114.-- CAN. 

sd, — ^ holder without notice of 

nature of note .] — If the holder of an 
accommodation note having no notice 
of its true character at tne time of 
his taking the note, but after notice 
thereof gives indulgence to the payee 
(the 00147 accommodated), he does 
not thereby discharge the maker (the 
accommodation party). — Ba.nk of 
Hindustan, Ltd., Madras v, Govin- 
DARAJULU NAIDU (1033), I. L. R. 57 
Mad, 482.-~lND. 

PART XIV. SECT. lt> 

oi. Firet note destroyed .] — 

Held; the original indebtedness was 
dlsohajged &; the second note was not a 
renewal but a satisfaction. — CJ rtstal 
V. SuMOViTOH (1022), 70 B. h. R. 801.— 
CAN. 

2083 viii. .] — He Thomp- 

son, [19311 4 D. L. R. 573 ; O, R, 714 ; 
12 0. B. K. 498.— CAN. 

r i. .1 — The taking of a renewal 

note, where the original note is re- 
tain^ by the holder, does not o^ Itsdf 
discharge the Indebtedness represented 


by the original note, but merely 
suspends the right of action thereon 
during the currency of the renewal. — 
Royal Bank v. Hogg, [19301 2 
D. L. R, 488 ; 64 O. L. R. 653.— CAN. 

PART XIV. SECT. 12, SUB-SECT. 1. 

2639 1a. .1— The relation 

of principal & surety is created by 
iiidorsemout of a bill lor aocommoda- 
tion, & if a creditor dischargee the 
principal debtor, the surety is also dis- 
charged. — H arris v. Lkrner. [1924] 2 
D. L. R. 618 ; 30 B. L. N. S. 08.— CAN. 


raodation parties. One paid in full at 
maturity, without notice of dishonour : 
— Held : entitled to contribution. — 
Fox V. Toronto General Trusts 
OOKPN., [19341 4 D. L. R. 759 : O. R. 
071.— CAN. 

PART XVI. SECT. 3. 

«w. iTUftrument taken in good faith, 
— Pltf. bought stolen bearer bonds in 
good faith : — Held : pltf. had acquired 
a good title. — G arby v. Dominion 
MANUFAjOTURascRs, Ltd., [1926] 1 D. It. 
R. 99 ; 60 O. L. R. 159.— CAN- 


PART XIV. SECT. 12, SUB-SECT. 3. 

•V. HeposU with creditor of 
ties cui collateral to notes — Securities 
entrusted to principal debtor for collec- 
tion .] — Premium -notes, Indorsed by 
G. & F., were deposited with pith 
as secui’ity collateral to two notes made 
by G. & indorsed by F. Pltf. entrusted 
some of these notes to G. for collec- 
tion, & G. failed to pay over all that 
he collected : — Held: both G. & F. were 
liable. — R outley v. Gorman & Coran 
(mO),_47_0. L. B. 420; 18 O, W. N. 

PART XIV. SECT. 12, SUB-SECT. 5. 

2684 vli a. . 1— Two persons signed 

a promissory note, being in fact accoia- 
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PART xvni. SECT. 4. 

Q J. Note drairn cC* pai/nhir in 

Victoria — in consider at km of piirchiusrot 
land in New South PVcUe,s i — Aj)pli.. 
who had agreed to buy forb-tn! laud i" 
New South Wales, made d<'f.iuh. i 
payment of interest on tbe ontstandin 
baianCxC of purehat.o motiey. Abe 
negotiations between «Sc tJ 

vendor’s agent, tbe former gave 
promissory noie, x»avablo to tne agent, 
lor the amount duo. _ Tbo note^wii.s 
isHuon & payable In Vicb»rfa ; — ; - : 

the governiTig law of tbe note was tnat 
of Victoria dc, tberoforc, it was not 
all’octed bv Moratorium Act, 1930- 1931 
(N S.WA.—Wragok V. Stmb Cooper & 
OO. (AUS'IRALIA) PROPRIKTARV, liTD. 

(1934), 60 C. L. ll. 483 ; 40 Argus L. R. 
64.— AUS. 
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lica de Guatemala v. Nunez, [1927] 1 K. B. 
669. 

2812. Add. Annotations : — Consd. De Beeche v. 
South Americo.n Stores, Ltd. & Chilian 
Stores, I.td., [1935] A. C. 148. Refd. Buerger 
V. New York Life Assce. (1927), 96 L. J. K. B. 
930. 

2813. Add. Annotation : — Consd. Societe Anonyme 
Metailurgique de Prayon, Trooz, Belgium 
i;. Koppel (1933), 77 Sol. Jo. 800. 

2816a. Bill drawn accepted and payable in 

Germany.] — Societe Anonyme Metal- 
j^URoiQUE DE Prayon, Trooz, Belgium v. 
Koppel (1933), 77 Sol. Jo. 800. 

2816b. Bills drawn In Russia — Payable in 

sterling in London.] — In Oct, 1915, in order 
to reliabilitate liussian credit in London, an 
arrangement was made by the Bank of Eng- 
land, with the authority of the Treasury, 
under which approved Russian banks were to 
draw three months’ sterling bills & remit 
them through the Banque de I’Etat, Petro- 
grad, to London for acceptance by certain 
banks & accepting houses, who agi'eed to 
renew the bills until one year after the 
termination of the War, the Banque de 
I’Etat undertaking to provide to meet the 
acceptances on maturity. Imperial Russian 
Treasury Bills to the amount of the accept- 
ances were to be lodged with the Bank of 
England as collateral security. No accepting 
bouse was to be liable for more than £100,000, 
unless otherwise agreed. In pursuance of 
this arrangement the Russio-Asiastic Bank 
in 1910 drew 151 bills of exchange on twenty- 
one accepting houses maturing in Eeb. & 
Mar. 1918, which were prevented ihiough 
Baring Bros. & Co. as agents for the Banque 
do i’Etat accepted by the banks financial 
tiouses under a form of agreement with the 
Banque de I’Etat which carried out the above 
arrangement more completely ; & authorised 
the issue by the Treasury of sterling Treasmy 
Bills of the Imperial Russian Government to 
the amount of the acceptances to cover any 
default in payment on maturity. In Jan. 
1918, shortly before maturity, all the accept- 
ances were assigned to the Bank of England 
in consideration of the issue of Exchequer 
bonds to the accepting houses to the amount 
thereof. Notice of the assignment was 
despatched by the Bank of England to the 
Russo- Asiatic Bank in Petrograd, but accord- 
ing to the evidence never reached its destina- 
tion in consequence of the Bolshevist revolu- 
tion in Russia. By a decree issued by the 
Soviet Government in Dec. 1917, all private 
banks in Russia were abolished & the whole 
of their assets ti'ansferred to a State Bank. 
Tiie Kusso-Asiatic Bank, whose head office 
was in Petrogiad, was one of the banks so 
abolished. Ite London branch was opened 
in 1908 & was ordered to be wound up by 
the ct. in 1926, under sect. 338 of Cos. Act, 
1929, The Bank of England, on behalf of 
the Crown, lodged a proof of debt in the 
liquidation for £762,500, proceeds of the 
above named bills. The liquidator rejected 
the proof of the Bank of England on several 
grounds, the most important being that the 
claim was barred by the Statutes of Limita- 
tion : — Held : (1) the bills had been assigned 
to the Bank of England with the authority & 
on behalf of the Crown, & had passed to the 
Bank an equitable title to all the rights under 


the agreements made with the acceptors, 
including the right of action for breach of 
contract, if the bills were not paid at 
maturity ; (2) the obligation being to pay in 
sterling in London at maturity the debt was 
located in England & not in Russia, & there- 
fore English law must be applied ; (3) that 
the Russian Imperial Treasury bills were only 
a collateral security & being of no value at 
any material time were not a discharge of the 
debt ; (4) on the evidence of experts & docu- 
ments, the Russo-Asiastic Bank ceased to 
have any corporate existence in Russia as 
the resuit of decrees of the Soviet Govern- 
ment on or before Jan. 26, 1918, a date before 
the bills matured, <fc as from that date there 
was no debtor who could be sued. Stat. 
Limitations therefore was no defence to the 
application, & the Bank of England was 
entitled to be admitted to prove for the debt 
in the winding-up of the Ix)ndon branch 
of resp. bank. There being no evidence, 
however, that notice of the assignment had 
reached the drawers, the assignors must be 
joined in the application. — Re Russo-Asiatic 
Bank, Re Russian Bank for Foreign 
Trade, [1934] Oh. 720 ; 103 L. J. Ch. 336 ; 
152 L. T. 142 ; 78 Sol. Jo. 647 ; [1934] 

B. & C. R. 71. 

2819a. Foreign usage— Evidence of — Admissi- 

bility.] — Besps. were jointly bound to fuUll 
the obligations contained in leases of premises 
in Santiago do Chile granted by the pre- 
decessors in title of applts. The leases 
provided the following way in which the 
rents should be payable : “ Payment shall be 
effected monthly in advance in Santiago de 
Chile on the first day of each month by first 
class bills on London.” In 1931, Chilean 
le^slation supervened which re^s. main- 
tained prevented them from acquiring foreign 
exchange in Chile or from paying the rents 
in Chile by drafts on London without the 
authorisation of the committee established 
by the legislation to control exchanges, & 
that requests by them for such authorisation 
from time to time had been refused by the 
committee. The Chilean legislation estab- 
lished a control of international operations 
of exchange & the transfer of funds abroad, 
entrusting such control to a committee or 
commission. The legislation defined inter- 
national exchange transactions as “ the 
purchase & sale of all kinds of currency &. 
gold in any form the bills of exchange, 
cheques, drafts, letters of credit, telegraphic 
orders, & documents of any other nature 
requiring the transfer of funds from Chile or 
vice versa.** Conflicting evidence by Chilean 
exports was given as to the meaning in Chile 
of first class bills on London. The evidence 
accepted was that payable in Chile in 
first class bills on London ” had a special 
mercantile meaning in Chile — namely, “ bills 
drawn in Chile by one or other of a select list 
of bankers & mercantile houses in Chile 
upon one or other of a select list of bankers & 
mercantile houses in London ” & these were 
known technically as F.C.L. bills. An 
advocate in Chile who had been Minister of 
Justice gave evidence that the B’.C.L. bills 
came within the mischief of the Chilean 
legislation: — Held: (1) the conditions pre- 
c^ent to the adjmssibility of evidence as to 
the meaning in Chile of first class bills on 
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London had been fulfilled — namely, the evi- 
dence did not conflict with a statutory 
definition, was of a usage common to the place 
in question & expounded without contradict- 
ing the terms or the contract ; (2) though 
witnesses could be called to prove foreign law, 
the ct. was at libeHy to look at a translation 
of the passages in question & to consider what 
was their proper meaning, but the ct. would 
have regard not only to its own view of the 
foreign law but to the interpretation put 
upon it by a competent foreign authority ; 
(3) the Chilean legislation made it impossible 


Part XIX.- 

284fl. Add, Annotation : — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1920] 1 K. B. 40. 

2842. Add, Annotation Refd, Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

2846a. .] — A further item in the finding 

of negligence is that some of the cheques were 
crossed “ account of payee,” one with the 
addition of the word ” only.” While this 
addition does not affect the negotiability of 
an order or bearer cheque, I agree with the 
view of Rowlait, J., in House Froperty Co, 
of London^ Ltd, v. London^ County <&: West- 
minster Bank, No. 2850, that when such a 
cheque is paid into the ficcount of a person 
wlio is not the payee the bank is put on 
inquiry, especially when he is a servant of 
the payee (Scrutton, L.J.), — Underwood 
(A. L.), Ltd. v . Bank op Liverpool, 
Underwood (A. L.), Ltd. v . Barclays 
Bank, [1024] 1 K. B. 775; 93 L, J. K. B. 
090 ; 131 L. T. 271 ; 40 T. L. R. 302 ; 08 
Sol. Jo. 710 ; 29 Com. Cas. 182, C. A. 

Annotations : — Refd. Loudon & Montrose Sblpbnildlrig & 
Kopalring: Co., Ltd. v. Barclays Bank, Ltd. (1925). 31 
(3om. Cas. 67 ; Robinson v, ISIidland Bank, Ltd. (1925), 
41 T. L. R. 402 ; Kreditbank Cassell G.M.u.ri. 
V, Sohenkers, Ltd., [19261 2 K. B. 150 ; Houghton Sc Co. 
tj. Nothord, Lowe Sc Wills. Ltd., [19271 1 K, B. 246 ; 
Auohtoroni Sc Co. v. Midland Bank, Ltd., [1928] 2 K. B. 
294 ; Idggett, B. (Liverpool), Ltd. v. Barclays Bank, Ltd., 
11928] 1 K. B. 48 ; Lloyds Bank, Ijtd. r. Chartered Bank 
of India (1928), 97 L. J. K. B, 609 ; Reckitt v. Barnett, 
Pembroke & Slater, Ltd. (1928), 45 T. L. R. 36 ; Slingsby 
V. Westminster Bank, Ltd., [1931] 1 K. B. 173. 


for the rent to be paid as directed, as the 
mode of payment as already interpreted 
would have been an international exchange 
transaction within the meaning of the 
Chilean legislation. — De Beectie v. South 
.American Stores, 1>td., Sc Chilian Stores, 
Ltd., [1935] A. C. 14S ; 104 L. J, K. B. 101 ; 
152 L. T. 309 ; 51 T. L. R. 189 ; 40 Com. 
Cas. 157, n. L. 

2824. Add, Annotations : — Expld. Re Vissor, Hol- 
land V. Drukker, [1928] Ch. 877. Refd. Re- 
publica do Guatemala v, Nunez, [1927] 1 
K. B. 669. 


-Cheques. 

2847. Add, Annotations :—-Ge7ierally, Refd. Sutt<»r8 
V, Briggs, [1922] 1 A. C. 1 ; Re Farrow’s *Bank, 
[1923] 1 Ch. 41 ; Importers Co. v. Westminster 
Bank, [1927] 2 K. B. 297. 

2849. Add, Annotations : — Consd. J^ondon & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67 ; Lloyds Bank, 
Ltd. V. Savory & Co. (1932), 49 T. L. R. 
116. Refd. Lloyds Bank v. Chartered Bank 
of India, Australia & China, [1929] 1 K. B. 
40. 

2850. Add, Annotation : — Refd. Underwood r. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 

2851. Add. Annotations: — Consd. Reckitt v. 
Barnett, Pembroke Slater, [1928] 2 K. B. 
244 ; Lloyds Bank v. Chartered Bank of 
India, Australia & China, [1929] 1 K. B. 40 ; 
Carpenters Co. v. British Mutual Banking 
Co., [1937] 3 All E. R. 811. Refd. Under- 
wood V, Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775 ; Fenton 
Textile Assocn. v. Thomas (1929), 45 T. L. R. 
264 ; Banco de Portugal v. Waterlow Sc 
Sons, Ltd. (1931), 100 L. J. K. B. 465; 
Midland Bank, Ltd. r. Reckitt (1932). 48 
T. L. R. 271 ; Slingsbv v. District Bank, Lt d. 
(1931), 48 T. L. R. 114 ; Lloyds Bank, Ltd. 

Savory & Co. (1932), 49 T. L. R. 116, 

2852. Add. Annotations : — Apprvd. Suttei^ r. 
Briggs, [1922] 1 A. C. 1. Refd. Brown v. 
Swan (1921), 37 T. L. R, 787, 


Part XX. — Negotiable Instruments other than Bills of 


Exchange, Promissory 

2866. Add. Annotation : — Refd. Royal Trust Co. 

V, A.-G. for Alberta (1929), 40 L. R. 25. 
2873. Add, Annotations : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Reckitt 


Notes, and Cheques. 

V, Barnett, Pembroke & Slater, [1928] 2 
K. B. 244. 

2887« Add, Annotations : — Refd. Lloyds Bank v. 
Chartered Bank of India. Australia A (^hma, 


PART XX. SECT. 2. SUB-SECT. 6. 

2870 11. .1 — Pltf. who owned 

tblrty-one debentures of the Bombay 
Improvement Trust entrusted them to 
bis agent, deft. No. 1, for collection of 
Interest. Deft. No. 1 forged pltf.’s 
signature on the debentures, & Indorsed 
them in his own favour. Bubsequently 
deft. No. 1 piedgred them with a bank, 


deft. No. 2, to secure an overdraft to 
himself. The bank surrendered the 
debentures to tbe Bombay Improve- 
ment Trust for renewal. New 
debentures were Issued payable to 
the bank or order. These new 
debentures were subsequently Indorsed 
to another bank (deft. No. 3) for value. 
Pltf. hied a siUt against defta. for a 
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return of the debontiires, or In the 
alternative for their value --HeUl .* 
the debentures were promisnory notes, 
A- therefore, nei^otiable Instruments 
within Ko^rot^ahIe Instruments Act, 
flfi 4 & 13 . — Mercantile Bank of 
India v , Mascttrenhas (1928), 1. 1*. B. 
52 Bom. 792 : on appeal (1931), 47 
T. L. K. 611, P. C.— IND. 
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[1929] 1 K. B. 40 ; Greenwood v, Ma«rtms 
Bank, Ltd. (1931), 47 T. L. R. 607. 

2891. Add. Annotations: — Ae to (1) Held. Re- 
pnblica de Guatemala v. Nimez, [1927] 1 
K. B. 669. As to (2) Reid. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

2807. Add. Annotation :^Reld. Bajico do Portugal 


V. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 466. 

2901a. 1882 Act, s. 95 — Warrant for interest 

on Government stock.] — Sungsbt e. Wbst- 
MiNSTEB Bank, Ltd., No. 242a, ante, 

2911. Add, Annotation : — Retd. Commonwealth 
Trust V, Akotey (1925), 94 L. J. P. 0. 167. 


Part XXI.— I.O.U.’s. 


2924. Add. Annotations : — Apld. Soc. Anon, des 
Grands Btablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 


789. Refd, Nihalchand Navalcband 
McMullan, [1934] 1 K. B. 171. 


2976. Add. Annotation : — Consd. 

Jenkins, [1928] 2 K. B. 601. 

2976a, One Joint maker appointed holder’s executor 
— ^Action by executor against one of other 
makers.] — Jenkins v. Jenkins, No. 2393a, 
ante, 

3015. Add. Annotation: — As to (2) Consd. Pow- 
szechny Bank Zwiazowy W. Polsce v. Paros, 
[1932] 2 K. B. 353. 

3019. Add. Annotation: — Apprvd. Powszechny 
Bank Zwiazkowy W, Polsce v. Paros, [1932] 
2 K. B. 353. 

3019a. .] — In an action brought on 

a writ specially indorsed under R. S. O., 
Ord. 3, r. 6, by indorsees against the maker 
of a promissory note, pltfa. in an affidavit in 
support of a summons for leave to sign final 
judgment under R. S. 0., Ord. 14, r. 1, stated 
that they were holders in due course of the 
note, having taken it in good faith for value 
from the payees without notice of any defect 
in their title. Deft, in his affidavit in answer 
stated facts which, if true, showed that the 
note had been negotiated in fraud of him. 
The judge in chambers made an order, under 
R. S. C., Ord. 14, r, 6, that deft-, should have 
leave to defend the action if he brought a 
sum of money into ct. within a certain time, 
but that if he failed to do this, pltfs. should 
have leave to sign judgment for the amount 


claimed. On appeal from this order : — 
Held : (1) a triable issue was raised between 
the parties ; the mere statement in pltfs.’ 
affidavit that they had given value without 
notice of any defect in their indorsers’ title 
was not sufficient to decide that issue in 
pltfs.’ favour, but that the ct. must have an 
opportunity of deciding it, & therefore deft, 
was entitled to leave to defend the action 
without the condition that he should pay 
money into ct. ; (2) by Greer, L.J., 

serrible by Slesser, L.J., where a deft, is 
entitled to leave to defend, the judge in 
chambers cannot under R. 8, 0., Ord. 14, 
r. 6, make an order for conditional leave to 
defend, the effect of which is to give pltf. 
conditional leave to sign judgment. — ^Pow- 
SZECHNY Bank Zwiazkowy W. Polsce v. 
Paros, [1932] 2 K. B. 363 ; 101 L. J. K, B. 
671 ; 147 L. T. 377, 0. A. 

3020. Add. Annotation : — Consd. Powszechny 

Bank Zwiazowy W. Polsce v. Paros, [1932] 
2 K. B. 353. 

3023. Add. Annotation : — Refd. Powszechny 

Bank Zwiazowy W. Polsce v. Paros, [1932] 
2 K. B. 353. 

3056. Add,. Annoicdion : — ^Refd. Underwood v. 
Bank of Liverpool, Underwood v, Barclays 
Bank, [1924] 1 K. B. 776. 


Part XXII. — Actions on and in Connection with Negotiable 

Instruments. 

Jenkins v. 


PART XX. SECT. 2, SUB-SECT. 7. 

8X. Zien note.} — Held: not a pro- 
mlfisory note, — Canadtakt Bavk op 
OoMMERCK V. Johnson, [1925] 4 

V. h. It, 511 ; [19253 3 W. W. K 328.— 
CAN. 

By. .1 — Held: not a 

note. — M etcalpe v. Ada 
1 B, L. H. 982 ; 

. 11. 831 ; 36 Man. L. 

CAN. 



proimssory 
CR (Man.), 
[19271 1 
B. 235.— 


PART XXII. SECT. 1. 

2961 via. — — .1 — ^John* 

SON V. Kiohardson, [1922) 8 W. W. R. 
453.— CAN. 

PART XXn. SECT. 8* 

n I. Letter graniifw delap for 

puwnent.y— On Sept. 3, 1929, applt. 
sued reap, oorpn, on four promi^ry 
notes overdue & the defence set up was 
that the action was premature because, 
on Aug. 28, 1929, applt. had written 


a letter to the secretary of the oorpn. 
bating irUer alia that unless payment 
was made within fifteen days he would 
take pmceedinra ; but he brought his 
action before the expiry of that time : 
— Held : applt. was entitled to iudg- 
ment. — L aoaillb v. LAOAiUiE Oorpn., 
[1981] S. C, B. 619 ; 4 D. L. R. 337.— 
CAN. 


xi. Letter granting delay — 

Action before expiry of delay .} — 
Laoaillb v. Laoaillb Oorpn., [1931] 
S. 0. B. 619 ; 4 D, L. B. 387.— CAN. 


PART XXn, SECT, 7. 

sa. Pleading — StHking out — When 
ordered.}— N bbdleb v. Slovabp, [1922] 
2 W. W. B. 649 ; 66 D. L. B. 278 ; 
15 Sask. li. £L 448.— CAN. 

sd. Hiscooery — Examination for — 
Action by indorsee.) — ^Empuue Etnan- 
orens. Ltd. p. Nanob, £19201 i 
W. W. B. 694 ; 61 D. L. R. 231 —CAN. 
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PART XXIL SECT, 11. SUB-SECT. 1. 

if. H0ht to ^wry.)— B ank op Yobk- 
TON V. Bryan. [1980] 2 W. W. B. 49 ; 
4 D. L. B. 287 ; 24 Alta. L. B. 676.— 
CAN. 


PART XXII. SECT, 11. SUB-SECT. 4. 

^ i, tQ prove collateral agree* 

ment— For ** working out ** of note.}— 
Mallocoh «. Dick, [1927] 2 D. L. B. 
870 ; (19271 1 W. W. B. 644 ; 22 
Alta. L. R. 425.— CAN. 


d ii. To show that note signed as 
trustee only .] — Evidence not admlssihle. 
— Canadian Orkdit Men's Trust As- 
SOON. V. Andbrson (1917), 87 D, L.B.. 
805.— CAN. 


f L Addition of word ** security ** 

— Evidence to explain .] — Parol evidencse 
Is admissible to explain the addition 
of the word “ seourity ** to the name 
of one of the makers. — ^M cIntosh p, 
MoNauohton, [1936] 2 D, L. B. 237 { 
O. B. 165.— CAN. 
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Part XXIII. — Securities for Negotiable Instruments. 

3120. Add. Annotation : — Aa to (2) Reid. Aman v. Southern By. (1925), 42 T. L, B. 31. 


Part XXV. — Stamp Duties 


StJB-8ECT, 1. — Bills op Exchange and other 
Orders on one Person to pay Another 
(Vol. VI., p. 493). 

3121a. BIU of exchange.] — Poster v. Driscoll, 
Lindsay v, Attpield, Lindsay v. Driscoll, 
No. 608a, ante. 

3125. Add. Annotation : — ^Held. Midland Bank v. 
1. B. Comrs., [1927] 2 K. B. 465. 

3126. Add. Annotation : — Midland Bank v, I. B. 
Comrs., [1927] 2 K. B. 465. 

3146a. ‘‘ Chequelet.*’] — A bank issued documents 
to its customers in the form of receipts for 
payment by them to the customer of sums 
under £2, & agreed with its customers that 
they would pay to persons presenting these 
documents to them signed by a customer the 
sums named therein & would debit the cus- 
tomer’s account therewith, it being their 
avowed intention that the documents should 
be used for the same purpose as cheques, & 


the object being to avoid the stamp duty on 
cheques : — Held : the documents were "bills 
of exchange within Stamj) Act. 1891 (c. 39), 
8. 32. — Midland Bank, Ltd. v. Inland 
Bevbntje Comrs., [1927] 2 K. B. 465 ; 96 
L. .T. K. B. 1006 ; 137 L. T. 817 ; 43 T. L. B. 
ijJi. Jo. 022. 

3150. Add. AnnotaUon : — Refd. Akbar Khan v. 
Attar Singh, [1936] 2 All E. B. 545. 

3172. Add. Annotation : — Refd. Lemon v. Austin 
Friars Investment Trust (1925), 133 L. T. 
790. 

3173. Add. Annotation: — Refd. Midland Bank v. 
I. R. Comrs., [1927] 2 K. B. 465. 

3209. Add. Annotations : — Refd. Auchteroni t;. 
Midland Bank, [1928] 2 K. B. 294 ; Bottom- 
ley V. Bannister (1931), 101 1.. J. K. B. 46 ; 
Siingsby v. District Bank, Ltd., [1931] 2 
K. B. 588. 


PART XXIII. SECT. 7. 

si. Failure of holder to sue on col- 
lateral — Security barred by lapse of time.} 
— In an action oti a promlsnory note 
deft. (!onnterclaiiU(5(i nii the Kcound that 
plti. had nesrlifi’ontly fjtiled to hu(< on 
coi'taiu notes s:ivori him as cjollatcral 
8<KUirity with the i’(>siLlt t hat acti(jTi on 
said notes was now haired by Stat. 
Limitations. The trial judge found 
that deft, had aequioseed in the opinion 
of a Holr. acting for holli f)artie8 that, 
It was not worth while! suing on the 
notes & that the only pratitical thing 
to do was to try to get renewal notes, 
but ho h(d<l that deft.’s ae.qnieseence 
could operate only as estoppel & 
since tjstoppel was not picad('d he 
allowed t he (•(nintendaini. On appeal ; 
— Held : the a]>poal should bti allowed. 
Deft.'s claim was for uegllgt.'iKiO in 
failing in a <luly to sue on the notes or 
to retuiTi thorn to him & thereby put. 
him in a positron to sue. Under the 
circmnstanccjH t here was uo duty to do 
anything more than to try to obtain 
renewal notes. The solr. did so try &, 
therefoi'o, pltf. was not guilty of ilit^ 
negligence which deft, had to establish 
In order tr> succeed pu his counter- 


claim. — OuLrrFF V. Kippan, 2 

W. \V^ It. ; 4 I). L. Jl. fiOd.— CAN. 

PART XXV. SECT. 1, SUB-SECT. 1. 

3123 ii. Issued by (me branch 

on another.) — Demand drafts. IsMued 
by one ofBce of a bank upon another 
or the same bank, are bills of exchange 
payable on demand &arc exempt from 
stamp duty. — Re Demand Drafts of 
Imperial Bank of 1npt\ (1928), 
1. L. R. 56 Oalo, 233.— IND. 

PART XXV. SECT. 2. SUB-SECT. 1. 

sk. Tim^ for stamping — Whether 
after acceptance indorsemetU .) — 

Butler v. Evans (1873), 9 N. S. R. 
(3 G. & O.) 171.— CAN. 

PART XXV. SECT. 2, SUB-SECT. 2. 

sm. Time for stampiny.] — Hender- 
son V. Gebner (1806), 25 U. C. R. 184. 

—CAN. 

sn. .1 — Ileld : a promissory 

note before being negotiated could be 
stamped by the malter on the day of 
the making thereof, though after it had 
been signed & indorsed by the payee. — 


Bank op Ottawa v. MoLaughlin 
(1883), 8 A. R. 543.— CAN. 

PART XXV. SECT. 4, SUB-SECT. 3.— 
B, 

3264 vii. .] — Where a pro- 

missory note, being insufflcieutly 
stamped, Is inadmissible in eridence, 
a suit to recover the i»rinoipal debt 
based on the acknowledgment con- 
tained in a contemporaneous rooelpt 
mentioning the loan iz referring to the 

g romissory note, is maintainable. — 
ioviND Singh v. Buoy Bahadur 
vSlNGH (1929), I. L. R. 52 All. 169.— 
IND. 

PART XXV, SECT. 4, SUB-SECT. 8. 
— C 

3263 V. . ] — An imstamped cheque 

is admissible in evidence & may amount 
to an earnest or part payment. — Sykes 
V. Geck, [1920] 1 W. W. R. 741.— CAN. 

PART XXV. SECT. 6, SUB-SECT. 1. 

{ i, .] — Travis 

V. Q easier (1870), 2 Han. 215. — CAN, 

I ii, — .] — Bank of 

Nova Scotia e. Cushing (1882), 21 
N. B. 11, 498,— CAN. 


BILLS OF LADING. 

See Shipping and Navigation. 
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Vol. VIL C^tses 6— S6a. 


BILLS OF SALE. 


Part I. — Objects and Application of Bills of Sale Acts. 


6. Add, Annotation : — Refd. National Provincial 
& Union Bank of England v. Lindsell (1921), 
91 L. J. K. B. 196. 


7. Add, Annotation : — Refd. Re Lovegrove, Ex p, 
Lovegrove & Co. (Sales), Ltd., Re Lovegrove, 
Ex p. Trustees, [1936] Oh, 464. 


Part II. — What Transactions are Bills of Sale and require 

Registration. 


11. Add, Annotation : — Held. French v, Glethinfir. 

[1922] 1 K, B. 236. 

12. Add, Annotations : — Refd. Re George Ingle' 

field, Ltd., [1933] Oh. 1 ; Re Lovegrove, Ex p' 
Lovegrove & Co. (Sales), Ltd., Re Lovegrove» 
Ex p. Trustees, [1935] Oh. 464. 

14. Add, Annotation : — Refd. Re Lovegrove, ' 
Ex p. Lovegrove & Oo. (Sales), Ltd., Re 
Lovegrove, Ex p. Trustees, [1935] Oh. 464. 

15a. — - — .] — H., a dealer in motor vehicles’ * 

defts., a finance co., entered into a trans- 
action for the sale of a motor lorry by H. to 
defts. <fe the letting of the lorry by defts. to 
n. on an agreement in the form of a hii*e- 
purchase agreement. The transaction was 
carried out by means of the printed forms 
used by defts. in their business, which were 
iuore appropriate to a case in wlxich they 
bought a vehicle & let it on hire-purchase to 
a third party, than to the present case. H., 
being in possession of the lorry, then fraudu- 
lently sold it to pltfs., who were not aware 
of the previous transaction between H. & 
defts. The payments due from H, to 
defts. under the hire-purchase agreement 
between them having fallen into arrear, 
defts. resumed possession of the lorry & 
refused to deliver it to pltfs, at their request. 
Pltfs. thereupon brought an action against 
defts. claiming delivery up of the lorry or 
damages for its detention : — Held : in the 
circumstances the transaction between H. 
& defts. was in fact what it purported to be, 


& the agi’eement between them as to the 
letting of the lorry was a valid hire-purchase 
agreement &; could not be treated as a bill 
of sale to secure the repaymient of a loan by 
defts. to H.-— Staffs Motor Guarantee, 
Ltd. V, British Wagon Co., Ltd., [1934] 2 
K. B. 305 ; 103 L. J. K. B. 613 ; 151 L. T. 396. 

15b. Sale — Re-letting to seller.] — British, 

Railway Traffic & ELEcaiiio Co. v, Kahn, 
[1921] W. N. 62. 

24. Add, Annotations : — Refd. Re Lovegrove, Exp. 
Lovegrove & Co. (Sales), Ltd., Re Lovegrove, 
Ex p. Trustees, [1935] Ch. 464 ; Fleetwood- 
Hesketh v. I. R. Comrs., [1936] 1 K. B. 
351. 

27. Add, Annotation : — Refd. Flectwood-Hesketh 
V. I. R. Comrs., [1936] 1 K. B. 351. 

35. Add, Annotation: — Refd. Re Wait, [1927] 
1 Ch. 606. 

41. Add, Annotations: — Refd. National Pro- 
vincial & Union Bank of England v, Lindsell 
(1921), 91 L. J, K. B. 196 ; Re George Ingle- 
field, Ltd., [1933] Ch. 1. 

44. Add, Annotations : — Expid. & Apld. French 
V. Gething, [1922] 1 Iv. B. 236. Refd. Fleet- 
wood-Hesketh v. 1, R. Comrs., [1930] 1 

K, B. 351. 

55a. Sales agreement between manufacturer & 
company — ^To secure loan.] — Being short of 
liquid capital, the debtor, who was a manu- 
facturer of furniture, approached A. for 
assistance. A. agreed to help him & for this 


PART 1. 


r i, J^oiection of (^'editors. ] — 

i of Sale Act, R. S. A., U)22, c. 151, 
Is not intended to do anything further 
than to stoi> a buyer of goods who 
has not registered a bill of sale & who 
is not In possession of the goods from 
claiming, as against creditors of the 

K 61*800 In possession, that ho had 
ought the goods from said person. 
It is not the Intention of the Act that 
the buyer of a chattel who leaves it 
in the possession of the vendor until 
It can be sold again 8c then sells it & 
roaJres delivery to a person who takes 
It away is to be deprived of the pro- 
ceeds of the resale by reason of 
garnishee or other proceedings taken 
by creditors of the person in pos- 
session before the resale & deUvory. — 
Re AVLiNu, Royal Bank of Canada 
V, Hkylkr Sc Ayling, [1930] I 
W. W. R. 102 ; 1 D. L. R. 68.— CAN. 


ta. Bills of ScUe dt Chattel Mortoaae 
Act, U, S. 1913 (c, 17)— 

applicable to mortgage of equity in 
mortgaged goods ,] — The above Act does 
not apply to a chattel mtge. which 
^ covers not the goods them- 
selves referred to therein but any 


Interest or equity which mtgor. may 
have in them after the claim of a 
prior named mtgee. shall have been 
satisfled. — B anqite d'Hoohblaga v, 
Bhownstonb, [1925] 3 I). L. R. 17C ; 
[19251 2 W. W. R, 348 ; 35 Man. L. R. 
02,— CAN, 

sb. CropPaymerus Act, 1924 (c. 147), 
ss. 2, 3 — Effcd of — Alienation by land- 
lord, vendor or mortgagee,] — He Crop 
Payments Act, He BiLia of Sale Sc 
Chattel Mortgage Act (1920), .36 
Man. L R. 34 ; [1926] 2 W. W. R. 
844.— CAN. 

sd. Contract made outside jurisdiction 
— Provincial Act not applicable ,] — 
National Cash Register Oo. v, 
Lovett, Moore v. National Cash 
Register CJo. (1906), 1 E. L. R. 321. — 
CAN. 

sf. Wfw may be ** creditor ** — Trustee 
in bankruptcy,] — A trustee in bkpey. 
is a creditor within Bills of Sale Act, 
R. S. N. S. 1923, C. 201. 8. 8.— Rc 
Satispaotion Storks. 11929 j 2 D. L. R. 
435 ; 60 N. 8. R. 35^.— CAN. 

PART IL SECT. 1. 

10 U. Add **reved., [1920)3 W. W. R. 
421." 


PART 11. SECT. 2. 

sm. Declaration reserving to maker 
powers of management disposition — 
No power in cestui que trust to seize 
or take possession.] — Pum-JELL v. 
Deputy Federal Taxaiton Comr. 
(1920), 28 O. L. R. 77.— AUS. 


PART II. SECT. 3, SUB-SECT. 2. 
28 i. Add " revsd., [1920] 3 VV. W. K. 
421." 


PART II, SECT. 4. 

% J, Goods paid for but not dr- 

livered.y~~Held : n^gintration not re- 
quired under Bills of Salo Aot in order 
to protect purchastsr'H right to goods 
subsequently manufactmod Si paid for 
under the ugroouieni-, tJio property ni 
which hud passed to him but whJeh 
wore still on veruior’s premises.— 

ALLEN-STOPTZE LtTMlJKlt Co.. 

Summit Lake Bumbicr Co., Ltd., 
[1920] 3 W. W. R. 895.— CAN. 

ip. “ Customer* 8 agreement " — 

" trust recKpte."]— D ominion Ship 


CAN. 
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purpose a co. was incoiporated on Sept, 1, 
1933, with a capital of 100 shares of £1 each, 
of which A. held ninety-eight, his clerk one, 
& the debtor one. On the same date the 
debtor entered into an agreement with the 
CO. by which the co. agreed to buy for cash 
goods manufactured by him up to^a total 
amount of £7,0Q0, the price to be 10 per cent, 
less than the prices that any of certain 
specified customers had agreed to pay for 
them, & the goods to be invoiced to the 
customers in the name of the co. The agree- 
ment also provided that the debtor should 
not sell goods to any person other than the co., 
that he should repay to the co. any part of 
the price of goods so purchased which the 
customer failed to pay, & that the co. should 
not moke a profit of more than £2,500 in any 
one year. Notices were issued to customers 
that for the future sales would be effected 
tlirough the co. On Feb. 6, 1934, a receiving 
order was made against the debtor, & on 
Feb. 19 he was adjudicated a bkpt. The 
question arose whether the a^eement was void 
as against the trustees in bkpcy. so that the 
sums remaining due from customers at the 
beginning of the bkpcy. formed part of the 
debtor’s estate : — Held^ the agreement was 
not void either as an unregistered bill of 
sale or as an assignment of future book debts 
within sect. 43 of Bkpcy. Act, 1914 (c. 69). — 
Re Loveqrovb, Ex p. Lovegbovb & Co. 
(Saxes), Ltd., Re Lovegrovk, Ex p. 
Trustees, [1936] Ch. 464; 104 L. J. Ch. 
282 ; (1934-5), B. & 0. B. 262 ; avb nom. Re 
Lovbgrove, Ex p. Applbstone v. Trustees, 
152 L. T. 480 ; 79 Sol. Jo. 145 ; svb nom. 
Re Lovbqbove, Ex p. Lovegrove & Co. 
(Sales), Ltd. v. Trustees, 61 T. L. B. 248, 
C. A. 

70, Add. Annotation : — Befd. Modem Light Cars, 
Ltd. V. Seals, [1984] 1 K. B. 32. 

74, Add. Annotation : — Refd, Re Lovegrove, Ex p. 
Lovegrove ^ Co. (Sales), Ltd., Re Lovegrove, 
Ex p. Trustees, [1936] Ch. 464. 

82. Add. Annotations : — As to (1) Consd. Wright- 
son V. McArthur & Hutchisons, [1^21] 2 
K. B. 807, As to (2) Refd. Wrightson v. 
McArthur & Hutchisons, [1921] 2 K. B. 
807. 

90. Add. Annotaiion Re Allester, [1922] 

2 Ch. 211. 

93. Add. Annoiaiion ; — Refd. Wrightson v. 
McArthur & Hutchisons, [1921] 2 K. B. 
807. 

93 a. Room on borrower's premises.] — 

Deft, co., in order to secure pltf. against loss 
on a ceiiain contract ^ in consideration of 
pltf. giving further time within which to pay 


for the goods, set aside certain speciffed goods 
in two rooms on defts.’ premises, which were 
locked up & the keys handed to pltf.> no 
other goods being in those two rooms. The 
terms of the transaction were recorded in 
two letters written by deft. co. to pltf., one 
letter written before the keys were handed 
over, & the second letter subsequently. The 
second letter contained the words ; ** The 
goods to be locked up, the keys in your 
possession, & you to have the right to remove 
same as desired.” The co. went into liquida- 
tion So the lic[uidator claimed that the trans- 
action was mvalid under Companies Act, 
1908 (c. 69), s. 93 (1) (c), as being a charge 
created or evidenced by an instrument which 
if executed by an individual would require 
registration as a bill of sale. Pltf. brought 
an action claiming a declaration that the 
goods were in his possession, & that he was 
entitled to remove them ; — Held : possession 
of the goods passed to pltf. by the delivery 
of the keys of the rooms in which they were 
locked up, notwithstanding that those rooms 
were on defts.’ premises, inasmuch as defts. 
had conferred upon pltf. a licence to make 
the necessary entry in order to use the keys, 
which licence could not be revoked, Sc there- 
fore the transaction was valid as against the 
liquidator, & pltf. was entitled to remove 
the goods. — Wrightson v. McArthur & 
Hutchisons, [1921] 2 K. B. 807 ; 90 L. J. 
K. B. 842 ; 125 L. T. 383 ; 37 T. L. B. 676 ; 
66 Sol. Jo. 563 ; [1921] B. & 0. B. 136. 

j7i.no(ation : — Befd. Mercautile Bank of India, Ltd. v. 

Ohartoi'ed Bank of India, Australia & China & Strauss & 

Co., [19373 1 All E. R. 231. 

97. Add. Annotation : — Consd. lYenoh v. Gething, 
[1922] 1 K. B. 236, 

98. Add. Annotation : — Refd. National Provincial 
Sc Union Bank of England v. lindsell (1921), 
91 L. J. K. B. 196, 

98a. Letter assigning chattel in hands of third 
party — Or proceeds of sale — As security for 
overdraft.] — The owner of a motor car 
which was in the hands of deft., a motor 
engineer, for the purpose of repairs. Sc which 
he had instructed deft, to sell on his behalf 
when repaired, had an account at pltfs,’ 
bank, which was overdrawn. Being re- 
quested by pltfs. to give security for the 
overdraft he wrote to deft, a letter authorising 
him “to hold the car to the order of” the 
bank “ or the proceeds when sold,” Sc sent 
a copy of that letter to pltfs. The letter 
was not registered as a bill of sale. The car 
having been sold Sc the price received by 
deft., pltfs. claimed the proceeds : — Held : 
the letter in question created one entire 


PART a. SECT. 5, SUB-SECT. 4. 

80 I* EoUowinff alleged sale to vendor. 1 
— 0. purobased an automobile, paylufr 
partly itx oaah dc partly by poat-dAted 
cheque. Later requiring money to 
finance bis business, he borrowed 
$1,400 from pltf., giving in return a 
bire«purobaeo agreement as to the 
automobile. 0, continued In pos- 
session of the oar : — HM : the doou- 
ment was an assurance Sc came within 
Bills of Sale Aot,— RiTHST (R. P.) Jfc 
Oo. V. BcaRff (1920), 29 B. C. E. 
70.— CAN. 


80 li. .] — A. an employee Of pltf. 

CO., being desiroris of obtaining a new 
motor oar for the puroosee of bis work, 
arranged with an omoer of pltf. that 


the 00 . would advance him £200 to 
enable him to purchase the car. A. 
selected a car & signed an order tor 
it In his own name, & an invoice 
addressed to pltf. was issued to A. 
A cheque for the balance of the amount 
owing on the car was given by the 
pltf. to A., Who handed It to the 
vendor. The co.'s ledger showed the 
amount of the cheque as an advance 
to A. As security for this advance 
A. entered into a hiie-purohase agree- 
ment with the CO., whereby the oo. 
purported to let the oar to A. upon 
the usual terms of a hire - purchase 
agreement. The agreement was not 
registered as a bill of sale. Sc A. sub- 
sequently sold the oar to deft. In an 
action for detention .•—Held : the ot. 


was not concluded by the form into 
which the parties had thrown the 
transaotlon, hut was entitled, Sc indeed 
bound, to inquire Into Its rem nature ; 
the transaction between A. Sc pltf. 
amounted to an advance by pltf. to 
A. on the security of the oar ; the pltf, 
could not make out its title inde- 
pendently of the hlre-purdiase agree- 
ment, which contained a licence to 
take possession of a personal chattel. 
Sc was consequently a bill of sale within 
Instruments Act, s. 1$T, Sc the 
ement not being registered as a 
_ of sale was vmd, Sc deft, 
ptitlod to 

A0S. 
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charge upon the car & the proceeds which 
represeni^ it» & the equitahle lussignment 
of tike proceeds could not be severed from 
the assignment of the car itself ; the letter 
was consequently a bill of sale & void for 
want of registration & for non-compliance 
with the statutory form. — National P»o- 
So Union Bank ov England v. 

[1922] 1 K. B. 21 5 91 L. J. K. B. 
196 ; 120 L. T. 819 ; 06 Sol. Jo. (W. R.) 11 ; 
[1921] B. ^ 0. B. 209. 

Annotation Held. He North Wales Produce & Supply Soc., 
[im2] 2 Oh. 340. 

104. Add, Annotaiion: — Expld. & Apld. Shears 
V, Jones, [1922] 2 Oh. 802. 

108. Addn Annotaiion : — Consd. Re Johns, Worrell 
V. Johns, [1928] Oh. 737. 


llOa# .] — An agreement to execute a bill of 

sale, to secure payment of a debt, in the 
event of the debt not being paid by a certain 
date, is a bill of sale within 1882 Act, & is void 
unless the requirements of that Act as to 
registration are complied with.^ — Sheabs & 
Sons, Ltd. v. Jones, [1922] 2 Oh- 802 ; 92 
L. J. Oh. 28 ; 128 L, T. 218 ; 66 Sol. Jo. 
682 ; [1922] B. & 0. E. 211. 

112. Add* Annotation : — Retd. Re Wethered, Ex p. 
Trustee (1925), 134 L. T. 264, 

117. After this case add 

Power of distress as indemnity against rent.] — 
See Law of Property Act, 1926 (c, 20), 
s. 189 (1). 


Part III. — Instruments not within the Expression Bill 

of Sale.” 


128. Add* Annoiationa : — Folld. French v. Gething, 
[1922] 1 K. B. 230. Refd. Oanvey Island 
Oomrs. V* Preedy, [1922] 1 Oh. 179. 

133. Add. Annoiationa : — Refd. The Harlow, [1922] 
P. 175 ; Merchants’ Marine Insce. v* North of 
England Protecting & Indemnity Assocn. 
(1920), 42 T. L. R. 724. 

184. Add, Annotation : — Refd. The Humorous, 
The Mabel Vera, [1933] P. 109. 

135. Add. Annotation : — Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. 0. 53. 

188. Add. Annotations : — Refd. Re Allester, [1922] 
2 Oh. 211 ; Madras Official Assignee v. Mer- 
cantile Bank of India, Ltd., [1935] A, C. 63. 

138a. Letter of trust on redelivery lor realisation of 
pledged bills of lading.] — A limited co. 
pledged bills of lading \dth a bank to secure 
an overdraft. When it was time to sell the 
goods, the co. m accordance with the well- 
established mercantile practice obtained the 
bills of lading from the bank for realisation 
on the terms stated in the usual letter of 
trust mven by the co. to the bank, to wit, 
that the co. received the bills of lading in 
trust on the bank’s account Sc undertook to 
hold the goods when received & the proceeds 
when sold as the bank’s tnistees Sc to remit 
the entire net proceeds as realised j — Held : 
the letter of trust was not a bill of sale at all 
within the definition of 1878 Act, s. 4, 
Semble : if it had been so, it would on the 
evidence have been a document used in the 
ordinary course of business ” within the 


exception in that definition. — Re Allestbr 
(D.), Ltd., [1922] 2 Ch. 211 ; 91 L- J. Oh. 
797 ; 127 L. T. 434 ; 38 T. L. R. 011 ; 66 
Sol. Jo. 486 ; [1922] B. & C. R. 190. 

Annotations: — Retd. Madras Official Aasitaruee v. Mercantile 
Bank of India, Ltd., D935] A. C. 53 ; Lloyds Bank, Ltd. w. 
Bank of America National Trust & Savings Assocn., ri937] 
3 AJl E. E. 312. 

lS8b. Agreement for sale ot growing crop.]— -An 
agreement for the sale of a growing crop is a 
transfer of “ goods ” within 1878 Act, s. 4, 
& is therefore excepted from the definition 
of “ bill of sale ” in that sect, as being a 
“ transfer of goods in the ordinary course of 
business of any trade or calling. ’’-Stephen- 
son V * Thompson, [1924] 2 K. B. 240 ; 93 
L. J. K. B. 771 ; 131 L. T. 279 ; 88 J. P. 
142 ; 40 T. L. R. 513 ; 68 Sol. Jo. 536 ; 22 
L. G. B, 359 ; [1924] B. & 0. R. 170, 0. A. 

141. Add, Annotation : — Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1936] A. C. 53. 

I44ak, — — Society Incorporated under In- 

dustrial Sc Provident Societies Act, 1893 
(c. 89).] — Upon a claim by a debenture-holder 
in the winding up of a society incorporated 
under the above Act to be declared a secured 
creditor, the question arose whether the 
debenture, by which the property of the 
society present Sc future was charged to 
secure the repayment of the principal sum 
& interest, was void by reason of Bills of 
Sale Acts, as to all or any of the assets of the 
society thereby charged: — Held: (1) the 
society was not an incorporated co. within 
the exception from 1882 Act, mentioned in 


part n. SECT. 6. 

•t. To give security — Registration 
»ecefl<«ar?/.]— jReMciNTYRE. Trusteb «. 
OajnadaJUwtal Co.. Ltd. (Ont.), [1926] 
2 D. L. E. 689 ; 6 0. B. K. 629,— CAN. 

•V, Royalty agreement with oil com- 
pany.} — agrreoment under which a 
00 , mcorporated to drill for oil Sc gas 
agrees to pay aoiother co. a percentage 
royalty on all the oil. gas & other 

g rodnots to ho recovered by the former, 
I not one to which Bills of Sale Act, 
1920, apphofl.— JBs PvSLix On. & 
Gas, Ltu., , Re Canadian C““ 
lytBN^s Tbpst assocn., Ltd. Sc 
LAND Oil do. OF OAKi^A. LTD., (19363 
.3 W. W. R. 034 ; (19371 1 D. L. B. 
203.— CAN. 


PART 111 . SECT. 6. 

sw, lAm note — No coUateral contract 
to transfer property in goods baok to 
seller.] — Held : not a ohiattel mtge- — 
O'Bribn V . Stebbins & Mulusn, 
[192718 D. L.R 274; 2 W.W.R. 170; 
21 Sask. L. R. 478.— CAN. 

PART IIL SECT. 6. 

142 iv. .1 — Gordon 

MaoKax 6c Oa. Ltd, v* Capital Trust 
Co., ltd,, (10273 2 D. L. R. 1150; 
S* a R. 374 ; 8,0. B. R, 216.— CAN. 

Issntd W the oo* on 1927 , 

were not registered as chattel mtges, 

3 


under the Bills of Sale & Chattel Mtge. 
Act. By each debenture the co. 
agreed to pay the principal auin thorein 
mentioned on a certain date. Tifitii 
interest. There was no (.>averiiig deed 
or trust mtge. Each debenture pro- 
vided security for its payment b^ 
creating a first floating charge on all 
its assets & undertakings both present 
& future -.—Held : the words used m 
creating the charge md 
the debentures a mtge. vith Bills of 
Sale & Chattel Mtge. Act, Sc they were 
a charge on the property of the ho. wj 
prloritv to the claims of all other 
^editors. — Re Dominion Chocolatb 
Co., [1931] 2 D, L. R. 813 ; 0. B. 86 
12 C. B. R. 456.— CAN. 
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sect. 17 of that Act ; (2) the property charged 
by the debenture, although described in 
general terms, was severable ; &, accordingly, 
the debenture was a valid charge upon such 
of the assets of the society as did not consist 
of personal chattels within 1878 Act, s. 4. — 
Be North Walhs Produce & Suppry 
S ocEETy, ri922] 2 Oh. 340 ; 01 L. J. Oh. 416 ; 
127 L. T. 288 ; 38 T. L. B. 618 ; 66 Sol. Jo. 
439 ; [1922] B. & O. R. 12. 

148. Add, Annotations : — Retd. He North Wales 
Produce &; Supply Soc., [1922] 2 Oh. 840 ; 
National Provincial Bank of England v. 
Cliamley (1928), 93 L. J. K. B. 241. 

149. Add, Annotations : — Refd. Re North Wales 


Produce & Supply Soc., [1922] 2 Oh. 340 ; 
National Provincial Bank of England v, 
Oharnley (1923), 93 L. J. K. B. 241. 

151. Add, Annotation : — Apld. Be North Wales 
Produce & Supply Soc., [1922] 2 Oh. 340. 

156. Add, AnnotcUion : — Apld. Lemon v, Austin 
Friars Investment Trust (1926), 183 L. T. 
790. 

156. Add, Annotations : — Consd. Lemon v, Austin 
Friars Investment Trust, [1926] Oh. 1. Refd. 
Dey V, Rubber & Mercantile Corpn., [1923] 
2 Oh. 628. 

158. Add, Annotation : — Refd* Be North Wales 
Produce & Supply Soc., [1922] 2 Oh. 340. 


Part IV. — Subject-Matter of Bills of Sale — “ Personal 

Chattels.” 


160. Add, Annotation : — Refd. Herbert’s Trustee 
V, Higgins, [1926] Oh. 794. 

168. Add, Annoiaiions : — Refd. Be North Wales 
Produce &; Supply Soc,, [1922] 2 Oh. 340; 
Blakey v, Pendlebury Property Trustees, 
[1931] 2 Oh. 266. 

176. Add, Annotations : — Refd. Golden Horseshoes 
(New), Ltd. V. Thurgood (1934), 160 L. T. 
427 ; Townley Mill Co. (1919), Ltd. v. 


Oldham Assessment ' Committee, [1936] 1 

K, B. 685. 

180. Add. Annotation : — Refd. Townley Mill Oo 
(1919), Ltd. V, Oldham Assessment Com- 
mittee, [1936] 1 K. B, 585. 

190. Add, Annotation : — Distd. Stephenson v, 
Thompson. [1924] 2 K. B. 240. 

196a. Growing crops.] — Stephenson v. Thompson, 
No. 138b, ante. 


PART IV. SECT. 1. 


sy. Sale of dwelling-houst for re- 
moval.] — A sale of a dwelling-house 
with the intention on the part of the 
vendor & purchaser that it shall be 
removed from the land on which it is 
situated is a sale of a chattel within the 
meaning of sect. 9 of the Bills of Sale 
Act, R. S. A., 1922. C. 151.--AVai>e v. 
Municipal Districtt of Golden 
Centre, 119291 2 D. L. R, 779 ; 1 
W. W. R. 901 ; 24 Alta. L. R. 1.— 
OAN. 


sz. Goods not property of fifraTifor.]— 
The purchaser of a motor oar under an 
uncompleted conditional sale agree- 
ment orally agreed to sell It to his 
father in consideration (inter alia' of 
the latter's assumption of the payments 
due the original vendor ; but there was 
not sufficient change of possession to 
satisfy Bills of Sale Act if it applied to 
such a transaction. After the father 
had paid off the vendor the oar was 
seized under an execution against the 
son ; — Held : the transaction was not 
a •* sale, assignment or transfer of 
the car ; its only effect was to give the 
father an equitable interest in the oar 
which did not depend upon the 
delivery of possession ; &, therefore, 
it was not affected by Bills of Sale 
Act then In force, R, S. A., 1922, 
which did not provide, as does the 
present Act, 1929. s. 27, that It shall 
apply to bills of sale although the goods 
may not be the property of the grantor. 
—Boyd v. Haduno, [19311 1 W. W. R. 
605 ; 2 D. h. R. 568 ; 25 Alta. L. H. 
243.— ‘CAN. 

sa. Property exempt from execution. ] — 
The Bills of Sale Aot, R. S. S., 1930, 
applies to property exempt from seizure 
under execution. A herd of hogs in 
the apparent possession &; ownership 
of an execution debtor were seized 
under execution. His wife, claiming 
them as hers, produced a written 
memorandum, dated five years pre- 
viously, of a sale to her by the debtor 
of four hogs ; Be adduced evidence to 
show that at that time he owned only 
four hogs Sc that the herd seized was 
their progeny ; Sc contended, that, 
although the sale had not been 


registered under Bills of Sale Act Sc 
although there had been no actual Sc 
continual change of possession, yet as 
said four hogs were the only hogs 
owned by her husband at that time 
they were exempt from selzm'e, &, 
therefore, said Act did not apply to 
them or their progeny : — Held : the 
contention could not be sustained 
therefore, the seizure was valid. — 
MoGikr V. Beloub, [19321 1 W. W. R. 
495.~-CAN. 

Bg. After-acquired property — Increase 

prooeny of sheep .} — By an indenture 
described as a mtgo. of stock, H. 
assigned to Y., os security for moneys 
advanced, certain sheep, a detailed 
description of which was given in the 
schedule thereto. Sc also all the increase 
& progeny of such sheep, & all other 
sheep which then belonged or which 
might thereafter belong to H., & which 
at any time during the continuance 
of the security might be brought on 
the property : — Held : the Indenture 
operated in law as an assignment 
of the sheep described in the schedule 
Sc operated In equity os an assignment 
of the progeny, when bom, & of the 
sheep acquired Sc brought on to the 
land when so acquired Sc brought on 
to the land, &, therefore, any wool 
shorn from such sheen during the con- 
tinuance of the security belonged to Y. 
— Younohusband, Ltd. v. Cami'Bell 
(1934), 34 S. R, N. 8. W. 404 ; 61 

N. S. W. W. N. 80.— AUS. 

PART IV. SECT. 2. 

a i. Goods in possession of third 

party — Claiming possession on his oun 
behay.P-Beld : Bills of Sale Aot did 
not apply. — Prete t*. Lauzon & Fen- 
bom, [1923] 8 D. L. R. 1162; 52 

O. L. R. 334.— CAN. 

PART IV. SECT. 8. 

167 ii. The assignment by 

way of Becurity of a chattel, the subject 
of a hire-purenase agreement Sc wmch 
at the date of the assignment was in 
the possession of the hirer, who was 
not in default under the hlro-purohaBe 
agreement* Is an assignment of a chose 


in action within s. 3 of Bills of Sale 
Act, 1898 . — Motor Credits, Ltd. v. 
W. F. Wollaston. Ltd. (In Liquida- 
tion) (^1929), 29 S. K. N. S. W. 227 ; 
46 N. S. W. W. N. 48.— AUS. 


PART IV. SECT. 4, SUB-SECT. 3. 


o i. .] — When a mtgee. enters 

Into poBsesslon, ho becomes entitled 
to any crops growing on the land as 
against a mtgee. of the crops under a 
chattel mtge. executed after his mtgo. 
& before possoselon taken ; but, if 
the crops are cut at the time of 
possession taken, the holder of the 
chattel mtge. would nave priority. — 
Harrison v. Carberrt Elevator Co. 
(Man.) (1908), 7 W. L. R. 535.— -OAN, 

o ii. .1 — Where a chattel mtge. 

includes future crops, there Is an 
implied term that mtgor. may entry 
on his business Sc sell the mtged. 
property In the usual way. Sc purchaser, 
e.6r.,a canning factory, gets a good title. 

-NOUB8E V. Canadian Canners, Ltd., 
J935J 2 D. L. R. 121 ; ojQfd., [19353 
3 D. L. R. 168 ; O. R. 361.— CAN. 


a Chattel mortgage including 

cut grain — Amount of cm grain not 
specified,} — Held : mtge. not valid 
even in part. — N obiu American 
Lumber Oo. v. Bank of Montreal, 
[19221 1 W. W. R. 1265 ; 65 D. L. R. 
348 ; 16 Bosk. L. R. 376.— OAN. 

a ii. Ijease by mortgagee in 

possession to guarantor of mortgagor’s 
debt to bank — Profits from crop to be 
applied in reduction of debt.y^Held : 
the above arrangement did not violate 
Chattel M^. Act, R. S. O., 1920 
(c. 200). 8. 20, as an attempt to create 
a security on a growing crop, since it 
did not come within any instrument 
mentioned therein. — B urns Sc Brown 
V, ZULAUF & Boeer (Sask.), [19261 
1 W. W. R, 943.— CAN. 


a iii. .1— Bills of Sale & Chattel 

Mtge. Act cannot apply to a sale of 
growing crops. — Nourse v. Canadian 
Canners, Ltd. [19361, 8 B. L. R. 168; 
0. R. 361.— CAN. 


197 iv a. .1 — Jackson v. Pen- 

fold, [1981] 1 B. L. B. 808; 66 
O. L. R. 440*— CAN. 
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Part V. — Statutory 

218a. Substantial accuracy —Payment of loan 

by cheque*] — Pltf. granted a bill of sale over 
certain furniture to a money-lender, as she 
was unable to pay him the first instalment 
when it became due, defts. agreed to advance 
to her £1,000 on another bill of sale for the 
purpose of paying him off & of having her 
furniture released from the first bill of sale. 

Pltf. accordingly received a cheque for £1,000 
from defts., & after receiving it she executed 
the second bill of sale, which stated that the 
consideration for it was £1,000 paid to pltf. 

In an action by pltf. to restrain defts. from 
disposing of the furniture comprised in the 
second bill of sale, pltf. relied on 1882 Act, 
s. 8, & she contended that the real considera- 
tion was the payment oft* of the money- 


Requirements. 

lender & the release of her furniture from the 
first bili of sale : — Held : the consideration 
for the second bill of sale was the loan of 
£1,000, &; as a cheque was a good payment 
until dishonoured there was no need to state 
in the second bill of sale that the payment was 
by cheque, & therefore, as the consideration 
was correctly stated in the second bill of sale, 
the action failed. — D’Usez v. Traffics & 
Discoveries, Ltd. (1924), 40 T. L. B. 441. 

220. Add, Annotations : — Consd. Stott v, Shaw & 
Lee, [1928] 2 K. B. 20. Refd. B. S. Lyle, 
Ltd. V. Chappell (1931), 145 L. T. 236. 

228a. & grantor’s creditors paid by 

grantee.] — (1) On June 24, 1925, the parties 
to a bill of sale for £1,000 entered into an 


197 X. .1 — Security on grrain 

riven to a bank In Oct. 1921, in respect 
to advances made in the springr of 
1920: — Held: Invalid in pe»peot to 
1921 crop as there was no proof thnt 
1921 crop was intended as the security, 
& if there was such an agreement made 
in 1920 as to 1921 crop it was had as 
covering property not then In exist- 
ence. — North AMERirAN Lumber Oo. 
tj. Bank of Montreal. [1922J 1 

W. W. R. 1265: 65 D. L. 11. 348; 
15 Saak. L. R. 375.— CAN. 

197 xl. .] — Held : an agreement 

only intended to operate as security 
for payment, payable when the crop 
was harvested, was void under R. S. M., 
1913 (c. 17), 8. 33. — Hasoaixil Royal 
Bank of Canada. [1923] 2 W. W. R. 
504 ; 83 Man. L. fl. 230.— CAN. 

197 xli. .1 — Held : a security on 

crops to be grown in futuro was 
tnvmid under R. S. S.. 1920 (o, 200), 
8. 20. — Richland Farm, Ltd. r. 

Vkrmettk, [1923] 3 W. W. R. 74. — 
CAN. 

197 xiii. .] — Dalton v. Eaton, 

[1924] 1 D, L. R. 493 ; 1 W. W. R. 
246 ; 18 Sask. L. R. 92.— CAN. 

197 xlv. .] — Orpen V, Dyer 

(Alta,), [1929] 4 D. L. R. 1084 ; 1 
W. W. R, 382.— CAN. 

197 XV. .] — Pltf. in 1929 agreed 

to sell a certain half -section of land to 
one A. In pursuance of the agreement 
a lease was entered into reserving to 
pltf. as rent one-third of the crop of 
each of the years, 1929, 1930, 1931, to 
he applied on the Instalments of the 
purchase price, interest & taxes. In 
Apr. 1930, A., In consideration ol 
extensions of time, 6c advances, agreed 
to rive pltf. the whole of the crop & 
authorised pltf. to sell it as pltf. saw 
flit & deduct from the proceeds pay- 
ments due under the agreement for 
sale plus any advances. The advances 
were for the purchase of cattle & 
clover seed. Subsequently, in response 
to a letter written by a solr. on behalf 
of A., deft, advanced A. money on the 
notes of A. & his son. In pursuance 
of a promise made in said letter A. 
later consigned a oar of wheat grown 
on the land to order of the deft. The 
bill of lading was at A.*b Instance, 
Issued to A. & a co. which was the 
agent of pltf. A. delivered the bin of 
lading to said agent, who endorsed to 
the order of deft. & forwarded it to 
deft, with Instructions to sell. Deft, 
procrured 6c sold the grain, 8c wrote 
said agent of pltf. offering to pay it 
one-thfcd of the proceeds of the oar. 
PIW. Insisted on receiving the whole 
proceeds of the oar less the nmiol 
charges Held ; deft, was not entitled 


to retain its advance. — L aw Union & 
Hock Insurance Co. v. North West 
Commission Co., [1931] 2 W. W. R. 
905,— CAN. 

g i. -.] — Proctor r. Ander- 

son 6c Northern Elevator Co., Ltd., 
Ekman Sc Proctor & Maxlery, [1921] 
3 W. W. R. ,39.— CAN. 

k i. Transaction not bond fide.] — 

Pltf. claimed tlie right to take certain 
wbeat in A. *8 possesRion. A. wanted 
some of it for seed. It was agreed that 
pltf. would purchase the wheat from A. 
at a price which was equal to the 
amount of A.*s Indebtedness to pltf.. 
Sc pltf. would immediately re-sol I it 
to A. at a price per bushel which made 
the total price at about the same as on 
pltf. '8 purchase. Tills was carried out, 
6c to secure the purchase price pltf. 
took from A. a seed grain mtge. on the 
crop to bo grown : — Held : as A. did 
not require the whole of the wheat for 
seed, & as the price fixed had no re- 
lation to the value of the wheat but 
was fixed with reference to the debt 
owing by A. to pltf., the actual value 
being much less than the price agreed 
on, the transaction could not be con- 
sidered a bond fide sale to A., & pltf. V 
mtge. was invalid. — ^Ltnoh v. Tdrnkt 
(Sask.), [1923] 3 D. L. R. 7 ; [19231 2 
W. W. R, 876 ; revsg., [1923] 1 D. L. It. 
1198.— CAN. 

k ii. .] — Held : the chattel 

mtge. in question, which was given on 
a growing crop for the purchase-price 
of seed grain, was bond fide 8c valid. — 
Feiber V, Romanciewicz, [1928] 4 
D. L. R. 400 ; [1928] 2 W. W. R. 625. 
—CAN. 


■a. Binder twine chattel mortgage — 
To secure price of twine used in previous 
year.] — Held : may be validly granted 
in the following year over the crops 
of that year, Sc is entitled to priority. — 
Fennell v. UmoN Bajtk of Canada, 
11923] 3 W. W. R. 79.— CAN. 


sc. Whether giving of chattel morigage 
effects severance .] — When the question 
is whether fixtures have ceased to be 
part of the freehold the test is, has 
there been an actual severance or does 
the contract in question provide for 
immediate severance t If neither of 
these facts is present then the fixtures 
remain part of the freehold. The 
chattel mtge. tn question herein which 
covered articles which wore found on 
the evidence to be fixtures Sc which 
expressly granted & assigned fllx- 
tures,** held to be In respect of or 
affecting lands &, therefore, to fall 
within Mtgora.* & Purchasers Relief 
Act, 1932 .— Sam Siok Hong v, Mah 
PoN, [1933] 8 W. W. R. 249 ; affd., 
[19343 2 W. W. R. 626 ; 3 D. L. R. 
758 ; 48 B, C. R. 362.— CAN. 


PART V. SECT. 1, SUB-SECT. 2.— A. 

b i, Not amount semred ,] — 

Hknton r. International Harvk.ster 
Co., [1926] 2 1). L. II. 962 ; [1926] 
2 W. W. R, 118 ; 22 Alta. L. K. 102.-- 

CAN. 


PART V. SECT. 1, SUB-SECT. 2.— B. 


f I. Seed-grain mortgage.] — 

A seed -grain mtge. & the affidavit of 
bona fides stated that it was given to 
secure the price, mentioning it, of 
330 bushels of barley purchased 
from the mtgee. The evidence showed 
that the mtgor. took delivery of only 
320 or 321 buBhols. There was no 
evidence Indicating that the difference 
between the price of the quantity 
referred to In the mtge. Sc the quantity 
delivered was to be paid by the mtgor. 
for anything but barley : — Held : It 
could not be inferred from the above 
facts that the consideration set forth 
In the mtge. & affidavit was not truly 
stated. — H ortness v. Fefuhak, [1931] 
2 W, W. R, 267 ; 4 D. L. R. 797.— CAN. 

f ii, Necessaries inrur- 

rectly specifi.ed.] — Under sect. 32 of 
Bills of Sale Act, 1929, which provides 
for the giving of security on a growing 
or future crop for the purchase-price 
of seed grain, meat, grofM^ries, tlour, 
cloWiing & binder twine &; for money 
borrowed to pay for machinery repairt 
6c wages, which goods & ImrrowingH 
are collectively called *' necessaries,*’ 
the correct sp<H^ifying in the security 
& the affidavit of btmn fides of the 
particular nature of the alleged 
necessaries is an essential part of both 
affidavit & security without which the 
document does not become a security. 
The term “ dry goods ” la not a 
Rufflclent specification of the nature of 
the thing referred to In sect. 32 as 
clothing ” ; 8c the term “ borrowing ” 
is too general to specify the nature of 
borrowing for the particular purposes 
authorised by the section. — Sharman 
V. White, [1932] 1 W. W. R. 30.— CAN. 


h MiastaicTTienf as to currency. 

— The fact that a hill of sale states that 
the consideration was paid in “ lawful 
money of Canada,” whereas it was in 
fact paid in United StateR currency, 
does not Invalidate the bill of Bale, 
FiaeT NAnONAL Bank of Mln- 
NEAPOLIS V. Mann 

3 D. L. R 648: [192.5] 2 W. W. K. 
625 ; 19 Sask L. R. 546.— CAN. 


PART V. SECT. 1, SUB-SECT. 2.— 
C. (a). 

I f. .1— Mo WAT V, Clement 

(1886). 3 Man. L. R. 585. — CAN, 

227 vii. .1 — Bf Gaudreau, 

Ex p. Rotai. Bank of Canada, [1922] 
3 w. W. R. 79 ; 66 D. L. R. 831.— 
CAN. 



Oases 2281^2888. English anb Empire: Digest Supplement. 


agreement that the grantee should pay, as 
he then did, £600 to creditors of the grantor 
in satisfaction Of their debt, that the existing 
bill of sale should be cancelled, &; that the 
grantor shoixld give to the grantee a new bill 
of sale for £1,600. The new bill of sale 
provided that in consideration of £1,600 
paid to ” the grantor “ by ** the grantee on 
June 24, 1925,*' the grantor assigned the 
chattels to the grantee — Held : the new bill 
of sale truly seij forth the consideration for 
which it Was given, as required by 1882 Act, 
s. 8. 

A bill of sale provided that the grantor 
would pay the grantee the principal sum of 
£1,600 with the interest then due “ on 
Dec. 24, 1026.” A contemporaneous mtge. 
of other property, given as part of the same 
transaction & as a collateral security for the 
principal sum, provided as follows : ** The 
mtgor.” (the grantor of the bill of sale) 
” hereby covenants with the mtgee.” (the 

f cantee) “ to pay to h i m on Dec. 24 next 
1,600 with interest thereon, &; it is hereby 
agreed & declared that (subject to the right 
of the mtgee. to require repayment of the 
principal on Dec. 24 next according to the 
foregoing covenant by the mtgOr. or at any 
time thereafter) the principal money hereby 
secured shall be repaid by instalments of not 
less than £20 on specified dates ; these 
provisions not being contained in the bill 
of sale : — Held : the bill of sale by being 
made contemporaneously with, & as part of 
the same transaction as, the mtge. containing 
that clause for repayment of the principm 
by instalments, was not made or given subject 
to a ** defeasance or condition within 
1878 Act, s. 10 (3), & the fact that that 
clause was not contained in the body of the 
bill of sale or written on the same paper or 
parchment therewith did not avoid the 
registration of the bill of sale under that 
sub-sect. — Stott v. Shaw & Lee, Ltd., 
[1928] 2 K. B. 20 ; 97 L. J. K. B. 556 ; 139 
L. T. 802 ; 44 T. L. R. 493 ; [1928] B. & 
C. R. 24. O, A. 

237. Add. Annotation : — Dlstd. HenshaU v. Wid- 
dison (1923), 130 L. T. 607. 

237a. .] — Pltf., H,, had had a number 

of betting transactions with deft., W., a book- 
maker, since 1918. Pltf. lost various bets 
& paid his losses by cheques. He won other 
bets for which he was paid by various cheques. 
Eventually, pltf. obt^ed judgment ag^nst 
deft, for £692 10s. Execution was levied at 
the instance of the judgment creditor where- 
upon deft.'s wife, claimant in the interpleader 
proceedings which followed, claimed the 
goods seized, alleging that they belonged to 
her because her husband, the judgment 
debtor, had given her a bill of sale covering 
thto to secure the repayment of a sum of 
£600 which she had advanced to him. The 
judgment creditor contended that tlie biii 
of si^e was bad because it did not truly state 
the consideration. The bill of sale contained 
the words “ In consideration of a stun of 


£600 now paid ...” & the judgment 
creditor said that the £600 was not paid at 
the time of making the bill of sale, & therefore 
was not “ now paid,” as therein stated, but 
was paid some time later. It was therefore 
contended that the bill of sale was not a good 
bill of sale because the statem^t that the 
money was ” now paid ” was untrue. Accord- 
ing to the evidence, deft.*s wife had borrowed 
the £600 from her mother to help her 
husband, & she handed the £600 over to her 
husband to pay his debts at 6 p.m., on the 
same day tliat the bill of sale was executed : — 
Held ; there was evidence in the present case 
on which the county ct, jud^ could find that 
the £600 was ” now paid ” within the meaning 
of the statement in the bill ; the bill of sale 
was executed, & the money was paid over 
by claimant at substantially the same time ; 
the bill was therefore valid & the appeal 
must be dismissed. — Benshaix v. Wid dison 
(1923), 130 L. T. 607. D. C. 

249. Add. Annotations : — Refd. B. S. Lyle, Ltd. v. 
Chappell (1931), 146 L. T, 236 ; Lancashhe 
Loans, Ltd. t?. Black, [1934] 1 K. B. 380, 

258. Add. Annotations : — Refd. B. S. Lyle, Ltd. v, 
Chappell (1931), 146 L. T. 236; Lancashire 
Loans, Ltd. v. Black, [1934] 1 K. B. 380. 

260. Add. Annotations : — Refd. B. S. Lyle, Ltd. v. 
Chappell (1931), 146 L. T. 236 ; Lancashire 
Loans, Ltd. i;. Black, [1934] 1 K. B. 380. 

273. Add. Annotation : — Refd. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. 0. 798. 

279. Add. Annotations : — Refd. Westen v. Fair- 
bridge, [1923] 1 K. B. 667 ; Gordon v. 
Goldstein, [lOk] 2 K. B. 779. 

282. Add. Annotation : — Consd. Wilkins v. New 
Saville Securities & Hawkings (1922), 89 
T. L. R. 85. 

283a. Rights under preceding oral 

agreement.! — Where, after oral negotiations, 
a bin of sale of furniture is granted to secure 
a loan of money with an agreed sum for 
interest, & the bill is foimd to be bad, the 
lender is entitled to recover the principal 
money lent & interest by virtue of the con- 
tract created by the oral negotiations which 
preceded the granting of the bill of sale. — 
Wilkins v. New Saville Sbcxjeities, Ltd. 

Hawkings (G. P.) & Son (1922), 39 
T. L. R. 85. 

Annotation : — Folld. Bradford Advance Co. v. Ayers, [19241 
W. N. 162. 

283b. .] — When a bill of sale is void 

under 1882 Act, s. 9, it is void for all purposes, 
including the covenant to pay interest. But 
where a loan has been negotiated purporting 
to be under a bill of sale which turns out in 
fact to be void, an action will lie for money 
had & received, with an obligation to repay 
the loan & interest at a reasonable rate. — 
Bradford Advance Co., Ltd. v. Avers, 
[1924] W. N. 162. 

288. Add. Annotation : — Cohsd. Gordon i>. Gold- 
stein, [1924] 2 K, B. 779. 

288a. Joint parties— Joint assignment— Of pro^ 
per^ owned by one party.] — ^By a bill of sale 
a husband wife, who were therein together 


f 1. dt notes under discount 

— Note* eiibseoue^lv taken uip by 
grafUee.] — HeM : tbe chattel mtge. 
wag valid. — v. HiaoiNB (18S4), 2 
Man. L. R. 66.— -CAN, 

PART V. SECT. 2, SUB-SECT, 1, 
sb. satiation of chatteU not properly 


desii/naied — ZtescripHon by which pre^ 
misfs am^aUy known.\^IleM : suffix 
dent If not likdy to ml«t1ead &: chattels 
capable of being tdentiftbd. — fte Com- 
Sc Cushion MANt7FA.c?rpBiNa 
Co., -Ex p. Hsndbbson (J. B.) Sc Co, 
(Ont.), 110201 1 B. L. H. 80.— CAN. 


td. One mortgaoe form attacked to 
part of unoiher mmigage fpnn,y^Seld : 
void for nnoertainty.— Hbnton e. 
iNTBBNAnOKAb HARVXm'BB Op., [10261 
2 D. L. R. 002 } [10201 2 W. W. R. 
118; 22 Alta, L. R, 102.~-0A1<. 
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called ** the gieantoi* ”, purported to aesi^ 
to the grantee the chattels described in the 
schedule thereto^ which in fact belonged to 
the wife alone : — Held : inasmuch as ” the 
grantor” was not the true owner of the 
chattels at the time when the bill of sale was | 
executed, except as against the grantor the ' 
bill of sale was void under 1882 Act, s. 6. — 
Gordon v, Goldstein, [1924] 2 K. B. 779 ; 
94 L. J. K. B. 21; 132 L. T. 165; [1924] 
B. & 0, R. 245* 

Annotatim: — ^Expld. Gamage Payne (1925), 42 T. L. B. 

138. 

280. Add* Annotations : — Oonsd. Westen v* Fair- 
bridge, [1923] X K. B. 607. Distd. Gordon 
V* Goldstein, [1924] 2 K. B. 779. 

297. Add* Annotation : — Retd. Commercial Credit 
Co. of Canada v* Fulton, [1923] A. 0. 798. 

299. Add. Annotation : — Hefd. Re North Wales 
Produce &, Supply Soc., [1922] 2 Ch. 340. 

301. Add* Annotation: — Expld. & Apld. North 
Woles Produce & Supply Soc., [1922] 2 Oh. 
340. 

302. Add* Annotations: — Expld. Re North Wales 
Produce & Supply Soc., [1922] 2 Oh. 340. 
Hefd. Blakey v* Pendlobury Property 
Trustees, [1931] 2 Ch. 256, 


8620. Other property of industrial 

society— Charged by debenture .] — Be North 
WAI.E8 PRODtrOE & SUPPLY SOCIMY, No. 
144a, atite* 

329. Add* Annotations : — ^Mentd. Edwards 

Motor Union Insce., [1922] 2 K. B. 249 ; Be 
A Bankruptcy Notice, [1924] 2 Ch. 76 ; 
Russian Commercial & Industrial Bank v* 
<3omptoir d^Escompte de Mulhouse, Banque 
Internationale de Commerce de Petrograd v. 
Goukasson (1924), 40 T. L. R. 837 ; Hudders- 
field Pine Worsteds v* Todd (1926), 42 
T. h. R. 52. 

346. For “ does render the bill of sale void,” 
read “does not render the bill of sale void.” 

872. 

[1923] 

417. Add. Annotcttion : — Consd. Herbert’s Trustee 
V. Higgins, [1926] Ch. 794. 

418. Add. Annotation : — Refd. Herbert’s Trustee 
V. Higgins, [1926] Oh. 794. 

420. Add* Annotaiion : — Apld. Herbert’s Trustee 
r. Higgins, [1926] Ch. 794. 

420a. .] — The sched. contained the following 

items : “ Horses : eight horses described 

by their name & colour & two three-year-olds 


PART V. SECT. 2, SUB-SECT. 3. 

«g. Sufficiency of — Small present 
payment — <S: extension of time for pay 
ment.^ — Held : sufliclent. — Imperial 
Lumber Yards, Ltd. v, Febouson, 
CecKSHUTT Plow Co., Claimant, [ 1922] 
2 W. W. R. 133 ; 66 D, L, R. 758.— 
CAN. 

si. Discharge of consideration — 
Whether hill security for different con- 
sidcration.] — Qu. : wnether a bill of 
sale firtven for one consideration may, 
after tbe consideration is discharged, 
be used as secsurity for an entirely 
different oousideratioa. — Law Union 
& Rock Insurance Co., Ltd. v. 
Keyiuaoou & OaRiSTOFis, [1934] 
S. R. (Q.) 63.--AUS. 


PART V. SECT. 2, SUB-SECT. 4, 

293 V. Reference to descrip- 

tion in another instrument*] — Held: 
ipoods & chattels must be so set out on 
the faoe of the instrument as to be 
easily identifiable, Sl a reference to 
another instrument cannot suffioe ; & 
as to subsequently acquired goods the 
mtge. was null & void . — Re Rinn, 
ri923J 3 D. L. R. 986 ; 33 Man. L, R. 
153; [19231 1 W. W. R, 1190; 3 
C. B. K. 828.— CAN. 


293 Vi. .]— A bUl of sale of 

certain personal chattels, which were 
speolflcally set forth therein, contained 
also an assignment by the grantor of 
** all other personal chattels wbother 
of a like nature or otherwise howsoever 
which I may during the continuance 
of this bill of sale be possessed of & 
which may be In & upon or about the 
said section or any other land which I 
may hereafter occupy or bo In posses- 
sion of whether brought there m sub- 
stitution for renewal of or In addition 
to the said personal chattels or other- 
wise howsoever & all my right title 
& demand to the same ** 
sect. 28 of Bills of Sale Act, 
1886 (S. A.), did not render such 
of sale void ^08 against the trustee in 
bkpoy. of the grantor as failing to 
oontaln or state a description of the 
personal chattels in respect of after- 
acquired chattels comprised therein *’ 
as required by sect. 9 (3) of the Act.*— 
WURM V* RlOHARt>SON (1932), 

0. L. R. 301; 4 A B. 0. 193; 0 
A L. J. $2.— AUS. 


q i. .} — When a mtgo. of a oar 

was made by H-, he was owner of only 
one undivided half -share in the car : — 
H eld: notwithstanding the consent of his 
partner to the mt^., it was valid only 
to the extent of H.*8 half share ; the 
fact that shortly after giving the 
security H. became the sole owner did 
not operate retrospectively under 
Ohattels Transfer Act, s. 21. — Bowden 
V. R., [1921] N. Z. L. R. 249.— N.Z. 

PART V. SECT, 2, SUB-SECT. 6.— G. 

p i, Rights of grantor .] — The 

covenant Implied In Instruments by 
way of seoarlty over stock which, while 
forbidding the removal of stock without 
the grantee ‘s consent, permits a sale by 
the grantor in the ordinary course of 
business, provided that the number of 
stock Is not thereby reduced below the 
number stated In the seourity, does not 
require as a condition of a valid sale 
that the proceeds be paid to the 
grantee. — National Bank of New 
Zealand v. Dalgety & Co., [1925] 
N. Z. L, R. 259,— N.Z. 


PART V. SECT. 2, SUB-SECT. 8.— A. 

«h. Attachment after signature hut 
before delivery *] — The fact that the 
inventory of goods & ohattels referred 
to in the chattel mtge. In question 
herein was not attached thereto when 
the mtgor. signed the mtge. but was 
attached subsequently held not to 
invalidate the mtge. The Inventory 
was attached, under InstructionB from 
the mtgor., before the mtge. was 
dellverea to the mtgoe. & before the 
mtgor. had obtained possession of 
the goods under a bill of sale from the 
mtgee. — Stubbert v* Boott & Tbmflk, 
[1931] 1 W. W. R. 598.— CAN. 


PART V. SECT. 2. SUB-SECT. 8.— B. 

b (p. 70) 1. — - Clause capable of 
differ^ constructUms — 8uffk%ent*h—A 
description is sufiloient when it is 
apparent that the mtge. covers all the 
ohattels of the spemfied kind owned by 
the mtgor. — R oyal Bank of Canada 
V. MACKEsraaE, [19321 8. 0. R. 524 ; 
2 D. L. R. 12.— GAN, 


415 xi , .]— Banque 

d*Hoohblaoa e. Hayden & Gillespie 
Elevator Co*. [1922] i w. W. R. 
1064 i 63 D. L. R. 614 ; 17 Ata. L. li. 
277.— GAN. 


415 xii. .]— The de- 

scription of the goods in the chattel 
mtge. in question herein held not to 
be suffleiont to satisfy the requirements 
of sect. 17 of CJhattel Mortgage Act, 
R. S. S., 1920, c. 200, which providea 
that the goods must be so described 
as to be readily and easily known and 
distinguished.'* — Manning v. Hall, 
[loW 3 W. W. R. 626 ; [1931) 1 
D. L. R. 96,— CAN. 


416 vU. .1— The in- 

solvent assigned to ajpplt. personal 
ohattels described at the foot of the 
bill of sale situate on block 161 ... 8c 
** all other personal ohattels whatsoever 
whether of the kinds mentioned at the 
foot hereof or not which are now or 
during the continuance of this security 
may be in upon or about the said land 
& elsewhere.” The insolvent had 
other chattels situated on another 
block of land : — Held : the hill of sale 
did not satisfy the reqairoments of s. 9 
of Bills of Sale Act, 1886. & the 
omissions oontedned in the bill of sale 
were material omissions . — Re Rohr- 
LAOH ; Riedel v. The Official 
Rkoeiver (1928), S. A. S. R. 113. — 
AUS. 


m (p. 73) i. ” Eight pure bred 

red poll cows .*’] — A bill of sale of cattle 
described them as ” eight pure bred 
red poll cows named as follows, giving 
the names, In the possession of W. R. 
Sc pasturing on a named timber 
reserve ” .• (1) the description 

was Buflaolent, in the absence of evidence 
that claimant had red poll cows other 
than those covered by the bill of sale 
so as to make those covered thereby 
difficult of Identification ; (2) the onus 
was on the party attacking the bill of 
sale to show that the cowb desciibod 
were incapable of Identifieation. even 
on TOA-kin g proper in<TtilrieH. — Kobil- 
LARDuTMcCULLOUon, [1920] 3 D. L. K. 
178 ; [192o] 2 W. W. K. 350 ; 20 

Bask. L, K. 559.— CAN. 

n (p 73) i. ” Issue of** named 

”aniwaZ.'’3— It Ib not a snffleient de- 
scription to dosojli>e an anim^ m the , 
issue of another animal when the 
animal has at the date of the mtgo. 
ceased to follow ita dam for nurture.— 
iSr t'. [1922] 1 W. W. R. 

11.34 ; 65 D. L. R. 58 ; 17 Alto. L. 3^ 


k (p. 74) i, — 
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(one colt one filly). Oows : nineteen 
shorthorn, one Jersey. Store-cattle : two 
steers, five heifers, ftgs : four large black 
sows, one middle white boar, pedigree, & 
thirty pigs (crossed as above) ” : — Held : 
the description of the horses, oows & pigs 
satisfied the requirements of 1882 Act, s. 4, 
but the store cattle were not specifically 
described within that section consequently 
formed part of the bkpt.’s estate. — Herbert’s 
Trustee v, Higgins, [1926] Oh. 794 ; 95 
L. J. Ch. 303 ; 135 L. T. 321 ; 42 T. L. R. 
525 ; 70 Sol, Jo. 708 ; [1926] B. & 0. R. 26. 

428, Add. Annotation : — ^Apld, Herbert’s Trustee 
V. Higgins, [1926] Ch. 794. 

435. Add. Annotation : — Refd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26. 

439, Add. Annotation : — Consd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26, 


439a, ,] — Stott v . Shaw & 

Lee, Ltd., No. 228a, ante, 

444. Add. Annotation : — Refd. Wilkins v. New 
Saville Securities & Hawkings (1922), 39 
T, L. R. 86. 

450. Add. Annotation : — Consd. Stott v. Shaw 
Lee, [1928] 2 K. B. 26. 

453. Add, Annotation .'-‘-Consd, Stott v. Shaw & 
Lee, [1928] 2 K. B. 26. 

487. Add. Annotation : — Refd. Be M. I. G. Trust, 
Ltd., [1933] Oh. 542. 

495. Add. Annotation : — ^Refd. Commercial Credit 
Co. of Canada v. B\ilton, [1923] A. O. 798. 

498. Add. Annotation : — Consd. Commercial Credit 
Co. of Canada r. Pulton, [1923] A. 0. 
798. 

552. Add. Annotation : — Expld. Gordon v. Gold- 
stein, [1924] 2 K. B. 779. 


V. Dominion Bank, [1920] 3 W. W. R. 
295.— CAN. 

ik. Localitv of Qoode miadescrihed — 
Not misleading .] — A chattel intg-e. is 
not invalidated by an error in the 
description of the locality of goods 
included, such error not behig mislead- 
ing , — Re Okd, Wilkins v. National 
Dnuo Sc Chemical Co., [1936] 3 
D. L. B. 429.— CAN. 

PART V. SECT. 3. 

p j. Reference in schedule to 

earlier mortgage .} — Otaoo Farmebs 
Co-operative Assocn. op New Zea- 
land, Ltd. V. McGowan, [1925] 
N. Z. L. li. 482.— N.Z, 


PART V. SECT. 4, SUB-SECT. 1. 

466 i. Non-complianee with statutory 
romirements — Bow far mortgage valid.} 
— BUls of Salo Act, N. B. 1903 <o. 142), 
8. 5, affords no protection for a mtgo. 
not exec a ted <21^ attested in accordance 
with s. 3 subsequent to another mtge. 
also not in accordance with s. 3. Such 
prior ,mtge. is good as between the 
parties & those who are not protected 
by e. 5 . — Meade v. Deschene, [1923] 
2 D. L, R. 332.— CAN. 


PART V. SECT. 6, SUB-SECT. 1. 

0 f. — — ,j — Chattel mtgos, unregis- 
tered under such an agreement : — Held : 
void as against a mtgee. of the land 
claiming the chattels under a distress 
under an attornment clause in his mtge. 
— MoDougall & Secord, Ltd. t». Mer- 
chants Bank of Canada, [1920] 1 
W. W R. 3C4 ; 51 D. L. R. 309.— 
CAN. 


PART V. SECT. 6, SUB-SECT. 2. 

e i, Declaration as to bona fides 

sworn six days before execution.'i—Beld : 
mtge. null Sc void as against the trustee 
in bkpoy. of the mtgor. — Re Gibbons, 
[1924] 3 D. L. R. 619 ; 5 0. B. R, 16.—^ 
CAN. 

PART V. SECT. 6, SUB-SECT. 8. 

402 ii. .1— Held ; a docu- 

ment not a true copy ** was null & 
void against purchasers. — Commercial 
Credit Co. of Canada, Ltd, v. Fulton 
Brothers, [1023] A. 0. 798 ; 93 

L. J. P. C. 12; 180 L. T. 72; .38 
T. L. R. 684 i [19283 B. & O, R. 102. 
—CAN. 

PART V. SECT. 5. SUB-SECT. 4.— A. 

o (p. 86) i. HiU Jot future od- 

ttinccs.j — R obinson v. Peters (1919), 
47 N. B. R. 1.-<JAN. 

o (p. 86) il. Effect of omUsion — 

Part of goods delivered.T^Held: bill valid 
where there was an Immediate de- 
livery followed by an actual & con- , 


tinned change of possession, & where 
goods had been sold U the proceeds were 
lying In the sheriff's hands. — Kipp an 
c. McCaw, [1924] 1 D. L. R. 601 ; 1 
W. W. R. 65 : 34 Man. L. R. 64.— 
CAN 

o (p. 86) ill. .3 — L., a desaler in 

cars, being about to buy a car & 
reqtdriag money for the purpose, 
applied to pltf, for the money, which 
was lent. Two documents were exe- 
cuted, a bill of sale by L. to pltf. & 
an agreement for a conditional sale by 
pltf. to L. ; — Held : transaction was 
a mtge. of the car by L. to pltf. : 
pltf. ’8 rtehts against deft., who had 
seized the car under a subsequent 
assignment from L., were governed by 
Bills of Sale & Chattel Mtge. Act. 
Affidavits of execution & bono fides 
were not made nor were the documents 
registered, therefore plW. could not 
succeed as against deft, who was a 
purchaser in good faith & for value. — 
Commercial Finance Corpn., Ltd. v. 
Capital Discount Corpn., Ltd., 
119311 1 D. L. R. 1007 ; O. R. 22.— 
GAN. 

q (p. 8C) i. .\~Re 

MoDonaoh (Out.), [1926] 3 I). L. R. 
36 ; 7 C, B. R. 686.— CAN. 

500 ill. Must he suhscrib- 

ing wUnesB .} — The attesting witness 
making an affidavit within Bills of 
Sale & Chattel Mortgage Act, Ii.S.O., 
1927, s. 4 (a), must also be a subscribing 
witness. — Ridley v. McGregor & 
Canadian Bank op Commerce, [1934J 
2 D. L, R. 399 ; O. R. 259.— CAN. 

m (p. 86) i. Omission 

of siaXemeni as to knowledge .) — Craig 
(W. G.) & Co., Ltd. v. Gillespie 
(1920), 47 O. L. R. 529 ; 54 D. L. R. 
514.— CAN. 

q (p. 87) i. Bank taking mart’ 

ga ^ — Local manager — Without wrxtlen 
authority.} — HsW .* sufficient. — Re 
Qaudkeau, Ex p. Royal Bank of 
Canada, [1922) 3 W. W. R. 79 ; 66 
D. L. R. 831,— CAN. 

606 va. .1— While It 

is very desirable, the absence of date 
is not fatal, as the Ordinance does not 

g resetibe any form of affidavit. — 
iANQUE D’HooHELAGA V HATDEN & 
Gillespie Elevator Oo., 11922) l 
W. W. R. 1054 ; 63 D. L. R. 514 ; 17 
Alta. L. R. 277.— CAN, 

606 ix. Discrepancy in dale ,} — 

A chattel mtge. is not invalidated by a 
discrepancy in dates between the 
affidavit of execution & the affidavit of 
bond fides, duo to clerical error. — 
Leokie V. Driver, [1936) 2 D. L. R. 
703 ; O. R. 325.— CAN. 

PART V. SECT, h, SUB-SECT. 4.— B, 

•k. Presumption of accurcusy — Absence 
of etfidence to rebtd.] — Re Qavdkrav, 


Exp. Royal Bank op Canada, [1922] 
3 W. W. R. 79 ; 66 D. L. R. 831.— CAN. 

g (p. 88) i. Necessity for affidavit 

— Bui executed under corporate seal of 
company.} — Liveroood v. Taylor, 
11920) 3 W. W. R. 62.— CAN. 

g (p. 88) ii. 8. P. Livergood v. 
Home, [1920] 3 W. W. R. 67.— CAN. 

k ip. 88) 1. .)— 

The absence of the date of execution 
of a chattel mtge. from the affidavit of 
the witness renders the mtge. invalid. — 
North Amerkjan Lumber Cto., Ltd, 

V. Bank op Montreal, [1922] 3 

W. W. R. 3 265 ; 65 D. L. R. 348 ; 
15 Sask. L. R. 375.— CAN. 

k (p. 88) ii. .1— Re 

Lawson, Ex p. Shankey, [1925] 1 
D. L. R. 1100.— CAN. 

n (p. 88) 1. .1— The 

affidavit must strictly comply with the 
form in the statute, or the mtge. is 
void against creditors of mtgor . — Re 
Rapbr, Ex p. Jamieson, [1924] 4 
D. L. R. 789 ; 5 C. B. R. 184.— CAN. 


p (p, 89) f. Omission 

of material fact.} — Proctor v. andfji- 
BON & Northern Elevator Co., Ltd., 
Bkman & Proctor & Mallery, [1921] 
3 W. W. R. 39.— CAN. 


d (p. 90) i. Misstatement — 

Whether bill iritiated.} — Re Blalb, Ex p. 
Maple Leaf Mllg, Oo. (Ont.), (19271 
3 D. L. R. 477 ; 8 C. B. K. 329.— CAN. 


r (p. 91) i. 

Keough V. Price (1877), 27 C. P. 309. 

—CAN. 


, Hot fitted 

in.) — If eld : the affidavit of bona 
fides was insufficient. — McIntyre v. 
Union Bank (1885), 2 Mon. L, R. 305. 
—CAN. 


PART V. SECT. 5, SUB-SECT. 6.— D. 

696 lii. Not stated in mortgage — 

Stated in affidavit.] — The statement of 
the address of the agent of mtgee. in 
the affidavit of bona fides is sufficient 
to satisfy the statutory requirements, 
although mtgee. '8 address is not stat^ 
m the mtee. itself. — Imperial Lumber 
Yards, Ltd. v. Ferguson, Cookshutt 
Plow Co., Claimant, [1922] 2 W. W. R, 
133 : 66 U. L. E. 76^— CAN. 

PART V, SECT. 8, BUB-SECT. 8. 

1 (p. 101) 1. .j—H the 

mtgee., during the currency of a 
mtge. Sc before renewal becomes 
neoessaiy, ^es actual possereion of 
mokes no sme or ohange 
of title, the mtge. remains valid Sc 
effective without renewal. — ^M cCabe v. 
OofiTB, [1922] 3 W. W. R. 466 ; 70 
D. L. R. 26. — CAN. 

101) II. S.P. — Re Blackburn, 
£■* p MotpaW, (1925] 2 D. L. R. 1206 ; 
6 0. B. R. 698. — CAN, 


VoLm— Bills of Sale. Oases 618a -673a, 


613a. — — ^ Unless possession taken.] — In 

Dec. 1926, T. executed a bill of sale to one 
H., which was registered & duly re-registered 
in May, 1920, five years later, In Dec. 1926, 
V., son of T., took a written transfer of the 
bill of sale & paid off the creditor. At the 
date of the transfer T. & his wife & Y, & 
his wife were all living in the same house. 
Nothing was ever paid by T. to V., <& in 
Apr. 1927, V. gave him notice of his intention 
to seize the property comprised in the bill of 
sale, & according to his own story took formal 

? o9session of the property comprised in it. 
n Mar. 1928, V. & his wife left the house 
he was living in with T. & went to another 
house near, leaving a few of the chattels 
covered by the bill of sale behind for the use 
of his mother, brother & sister, but taking 
away the rest. In May, 1981, T. was made a 


bkpt. On a claim by the trustee in bkpcy. 
against V. to the property comprised in the 
bill of sale <fc also to the proceeds of sale of 
certain furniture (which was also comprised 
therein) on the ground that the bill of sale 
had not been re-registered in May, 1931, as 
required by Bills of Sale Act, 1878 (c. 31), 
8. 11, & Bills of Sale Act, 1882 (c. 43), s. 8 
Held : resp. V, took possession of the chattels 
in Apr. 1927, & as regards those he did not 
remove when he left the house in Mar. 1928, 
he allowed his mother to retain them for her 
use Sc that of his brother & sister. He had 
therefore obtained the legal title to the 
chattels in Apr. 1927, Sc no re-registration 
of the bill of sale was necessary , — ^ Tooth, 
Tbusteej V. Tooth, [1934] Ch. 616 ; 102 

L. J. Ch. 316; 161 L. T. 424; [1933] 
B. & C. B. 146. 


Part VI. — Avoidance 


648. Add. Annotation : — Consd. Shears v. Jones, 
[1922] 2 Oh. 802. 

663. Add. Annotation : — Refd. Thomas v. Metro- 
politan Housing Corpn., Ltd., [1936] 1 All 
E. R. 210. 

664. Add. Annotation : — Refd. Thomas r. Metro- 
politan Housing Corpn., Ltd., [1936] 1 All 
E. R. 210. 


672. Add. Annotation : — Expld. & Apld. French 
V . Gething, [1922] 1 K. B. 236. 

673. Add. AnnotcUion : — Consd. French v. Gething, 
[1922] 1 K. B. 236. 

673a. .] — By a post-nuptial deed in 

May, 1914, a husband gave his wife certain 
household furniture in the house in which the 
husband & wife lived together. The fumi- 


n(p. 10‘2)i. Nathan 

Crystal, Ex p. Hawthorne, 11926] 4 
D. L. R. 1078.— CAN. 

102) i. •} — Re Kerb, 


.0 <P: 


L. R. 


Ex p. Martin (Ont.), [1926] 4 D. 

706 ; 7 0. B. R. 605.— CAN. 

t (p. 102) 1. ^Statement filed after 

proper time. }—Held : the chattel ratge. 
wae void. — Re Nathan Crystal, Ex p. 
Hawthorne, [1925] 4 D. L. R. 1078. — 
CAN. 

616 ill. .] — McCabe 

V. OosTE, [1922] 8 W, W. R. 465 ; 70 
D. L. R. 25.--0AN. 

616 Iv. ,] — McDon- 

ald f>. Caret, [19231 3 D. L. R. 1018 ; 
2 W. W. R. 972.— CAN. 

616 V. .1 — When an 

order permitting the flling of a renewal 
etatement Is obtained on an ex parte 
application while the question of the 
rights of the chattel mtgoe. are earam 
judice In other proceedings, the mtgee.'s 
poBition should not be taken to have 
been bettered in any way thereby. — 
Re Bill's Bstatb, [19241 4 D. L. R. 
876 ; 3 W. W. R. 475.— CAN. 

616 vf. From what date 

time for subseQuenl renexoale fixed .] — 
McCabe v. Oostb, [1922] 3 W, W. R. 
465; 70 D. L. R. ,25.- CAN. 

618 viii. .] — Where deft. 

purohased groods from mtgor., paying 
full value & knew of the mtge., bnt con- 
sidered he was entitled as a matter of 
law to rely upon mtgee.'s failure to 
file renewal ; — Held : deft, was not a 
purchaser in good faith.— Canadian 
Bank op Commerce v. MtmBOR, [1925] 
I D. L. R. 368 ; [19261 1 W. W. R. 1.— 
CAN. > 

PART VI. SECT. 2, 

r (p. 107)1. .]— lilVKBQOOD 

v. Home, [1920] 3 W.W. R. 67.— CAN. 

r (p. 107) ii. .1— The 

creditors entitled to the protection of 
Chattel Mtge. Act. R. S. S.. 1920 
(o. 200), are all creditors of the seller, 
& not merely those whose claims have 
hoen prosecuted to Judgment. — First 
National Bank of Minneapolis v. 


Mann & Conway, [1925] 3 1 ). h . R. 
648; [19251 2 W, W. R. 626 ; 19 

Sask. L. R. 540.— CAN. 

r (n. 107) Ui. 

Creditor ** in Bills of Sale Act, 
R. S. A.. 1922 (o. 151), s. 12. includes 
a simple contract creditor. — Lapikkrk 
V. Twin City Gravel & Concrete 
Co., Ltd. & Terwilleger (Alta.), 
[1928] a W. W. R. 775.— CAN. 

a (p. 107) i. Obtaining 

judgment mibsemtenily to sale.] — HrM : 
“creditors.** — Mickelson v. Nask- 
SimNOTON Co., [1923] 3 W. W. R. 843. 
-CAN. 

t (p. 109) I, Before Judg- 

ment recovered by creditor. ] — Held : 
nttgoe. was entitled to maintain her 
riarht as such. — H enry v. Sexsmith 
(1921), 64 D.L. R. 373 ; 50 O. L. I?. 
278.— CAN. 

t (p. 109) ii. Subsequent seizure 

fS: disposal of goods by grantee,] — Held : 
a defective biU of sale could not be per- 
fected by a seizure & disposal of the 
goods thereunder os against creditors 
who had already seized the goods under 
execution. — Re Sobaog, (19251 1 

D. L. R. 240 ; (19241 3 W. W. R. 905.— 
CAN. 

t (p. 109) iii. Orantor remaining 

in poaseasionr—‘Wfu!ther biU avoided .] — 
Sheriff v. MoKeen (1883), 23 N. B. R. 
184.— CAN. 

d (p. 109) 1. .] — Sloan r. 

Ottawa Car Manufacturing Co. 
(1921), 64 D. L. R. 833; 50 O. L. R. 
235.— CAN. 

1 (p. 109) I. .1 — Reap,, as trustee 

in bkpcy. of an automobile dealer in 
O., disputed the right claimed by applt., 
as vendor to the dealer under con- 
ditional sale agreements, in certain 
automobiles, in stook on the dealer’s 

f iremises at the time of the assigrnment 
n bkpcy. Two of the automobiles, 
had wn ordered by the dealer from 
the maker, & shipped to the dealer by 
freight, the bills of lading being sent 
to a bank with draft for price attached, 
80 that the dealer could get nosseseion 
by payment of the draft. The dealer, 
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having ascertained the serial numbers 
of the cars, executed an “ indenture,” 
in reality a bill of sale, purporting 
to soil, assign, transfer, & set over 
the cars to applt. in consideration of the 
price represented by the drafts. The 
bill of sale was not registered. Applt. 
& the dealer then executed a con- 
ditional sale agreement (which was 
registered) by which applt. agreed to 
sell the cars to the dealer for the 
amounts represented by the drafts, 
the property in the cars to remain in 
applt. until the price was paid. Applt. 
then gave cheques to the dealer with 
which the dealer paid the drafts & got 
possession of the cars. In the case of 
the other cars, the dealer, when ordering 
one, sent its driver to the maker’s 
factory with the dealer’s blank cheque, 
which was filled in for the price & 
handed to the maker, the driver then 
taking possession of the car & driving it 
to the dealer’s place of business, where 
it went Into stock. The dealer then 
executed an “ indenture,” or bill of 
sole {not registered), of the car to applt., 
which then executed a conditional sale 
(registered) of it to the dealer for the 
original price, or 90 per cent, of it, & 
gave its cheque to the dealer for that 
sum. thus enabling the dealer to meet 
its cheque to the maker of the car : — 
Held : os against resp., the bills of sale 
& conditional sale ogrocnients were 
invaUd.— -Rc Grand Kiveh Motors, 
Ltd., Commercial Finance Cokjpn., 
Ltd. V. Martin, [1933] S. C. K. 59i 
4 D. L. R. 375.— can. 

o (p. 109) i. 

lien Bubaequentiy 

TARD. 119231 2 D. L. n. 922; 4 
C. B. R. 140; affd.. 24 O. W. N. 513. 

—CAN. 

sk. Against principal— A gent grant- 
ing bill without auiJunuty.j—ALLESV, 
Norfolk: Co-operative ^Dairy 
LT^ [1923] N. Z. L. Ii. 715.— N.Z. 


PART VI. SECT. 8, SUB-SECT. 1.— A, 
h (p. nO) 1. Chattels stibsequently 
taken by bargainee .] — A bill of sale 
void under the statute cannot be made 



Cases 67Sa— 7S)8a. English and Empike Digest Supplement. 


ture rexn&ined in the house, which continued 
to be occupied by the husband & wife. The 
deed was not regikiered under 1878 Act. Exe- 
cution creditors under a jud^ent recovered 
in 1920 against the husband levied execution 
at the house. The wife claimed the furniture. 
In an interpleader issue between the wife & 
the execution creditors x-^Meld : the furni- 
ture was not in the possession or apparent 
possession of the husband within 1878 Act, 
s. 8, nor in his order & disposition or reputed 
ownership within Married Women's Propei-ty 
Act, 1882 (c. 75), s. 10 .— Frbnch v. Gething, 
[1922] 1 K. B. 236 ; 91 L. J. K. B. 276 ; 126 
L. T. 394 ; 38 T. L. R. 77 ; 66 Sol. Jo. 140 ; 
[1922] B. & C. R. 30, 0. A. 

678. Add. Annotation : — Consd. French v. Gething, 
(1921), 91 L. J. K. B. 276. 

689. Add. Annotatiofi : — Consd. National Pro- 
vincial & Union Bank of England v. Ohamley, 
[1924] J K. B. 431. 

695. Add. Annotaiiona : — Consd. National Pro- 
vincial & Union Bank of England v. Ohamley, 
[1924] 1 K. B. 431 ; Re Wait, [1926] Oh. 962. 
Held. Performing Right ^c. v. London 
Theatre of Varieties, [1924] A. 0. 1 ; He 
Gillott’e Settlement, Chattock v. Reid, [1934] 
Oh. 97. 

704. Add. Annotation : — Refd. National Pro- 
vincial & Union Bank of England v. Ohamley, 
[1924] 1 K. B. 431. 

706, Add. Annotations: — Consd. Kursell Timber 
Operators & Contractors (1926), 05 L. J. K. B. 
669. Refd. Performing Right Soc. v. London 
Theatre of Varieties, [1924] A. 0. l\ He 
Wait, [1927] 1 Oh. 606; Cotton v. Heyl, [1930} 
1 Oh. 510 ; He Williams, Kicbaids v. Williams, 
[1930] 2 Oh, 878 ; Blakey r. Pendlebury's 
Trustees (1931 ), 47 T. L, R. 603 ; He Gillott's 
Settlement, Chattock v. Reid, [1934] Oh. 97. 

J — The grantor of a bill of 

sale described the goods in the schedule 
thereto as his own, though, in fact, the true 
owner was pltf., his wife. The bUl of sale 
was given as security for a loan to the ^antor 
from deft., at the time of its execution the 
wile made a statutory declaration that the 
goods were those of her husband. One firm 
of solrs. acted for all the parties in this trans- 
action. On a claim by the wife to the goods : 
— Reid : she was estopped from denying 


that the goods were those of her husband, A 
thus showing that the bill of sale was void 
as against deft, under 1882 Act, a. 5. — 
Wkstbn V. Fairbiiidgr, [1928] 1 K. B. 667 ; 
92 L. J. K. B. 577 ; 129 L, T. 221 ; 67 Sol. Jo. 
403 ; [1928] B. So 0. R. 86. 

710a. Voluntary deed of gift by husband 

— Declared void Atter date of bill.]— A man 
who was in debt executed a deed of gift of bis 
furniture in favour of his wife, who thereafter 
granted a bill of sale upon the furniture to a 
person who took for value So without notice. 
Subsequently the deed of gift was declared 
void under 13 Elis. c. 5 as being in fraud of 
creditors. The furniture having been taken 
in execution by a judgment creditor the bill of 
sale holder Claimed the furniture under the 
bill of sale. Interpleader proceedings were 
instituted in which the execution creditor 
alleged that the bill of sale was void under 
1882 Act, B. 5, on the ground that the grantor 
was not the “ true owner " of the furniture 
at the time of the execution of the bill of 
sale : — Held : until the deed of gift was set 
aside the donee thereunder was the “ true 
owner " of the furniture, & as she had con- 
veyed the furniture to a purchaser for value 
without notice before the deed of gift was 
set aside, claimant obtained a good title under 

I the bill of sale. — H arrods, Ltd. v. Stanton, 
£1923] 1 K. B. 610 ; 92 L. J. K. B. 403 ; 128 
L. T. 685 ; [1923] B. So C. R. 70, B. C. 

718. Add. Annotation : — Refd. Wilkins v. New 
Saville Securities & Hawkings (1922), 39 
T. L. R. 85. 

719. Add. Annotation : — Expld. So Apld. He North 
Wales Produce So Supply Soc., [1922] 2 Oh. 
340. 

722. Add. Annotations : — Consd. Re A Bank- 
ruptcy Notice^ [1924] 2 Oh. 76 ; Huddersfield 
Pine Worsteds v. Todd (1926), 42 T. L. R. 52. 
Refd. Edwards v. Motor Union Insce., [1922] 2 
K. B. 249 ; Russian Commercial So Industrial 
Bank v. Comptoir d'Escompte de Mulhouse, 
Banque Internationale de Commerce de 
Petrograd v. Goukassow (1024), 40 T. L. R. 
837. 

723a. Owner — Statutory declaration that goods 
belonged to grantor.] — Westbn v. 

1 , No. 708a, ante. 


valid by any Hubsequent possession 
taJeeu by the bargainee. — K ippan v. 
MoCaw, 1 D. L. R. 601 ; 1 

W. W. R. 65 ; 34 Man. L. R. 64.-— 

CAN. 

b (p. 114) i. Youmo V . 

Maoeb, [19241 3 D. h. R. 426: 2 
W. W. B. 816 ; 20 Alta. h. R. 431.— 

CAN, 


e7S lii. Grantee dmig7iU.r of 

drantor4"^A father living vith his 
daughter In a house owned by him 
sold to her the furniture In the house 
for a sum of money, which she 
Immediat^ely paid. & a sale not© specify- 
ing the articles sold was signed by him. 
There was no delivery of possession, Sl 
the furniture remained In the hotise, & 
both parties continued to live there : — 
BeJd : the transaction beixig bond fide, 
possession of the furniture must be 
deemed to have passed with the title 
at the time of sale, the sale not© there- 
fore ws^s not a document onnfeMng 
power to seize or take possession & did 
not require registration as a bill of «tle. 
— Balrarini Lewis, [1931] Argus. 
L. II. 374.— AUS. 


PART VI. SECT. 3. SUB-SECT. 1.— B. 

1 (P. 116) i. 

** change of possession " required by 
Bills of Sale Ordinance, C. O., 1898 
c. 43;, s. 9, must bo open.* — Dominion 
Lumbek CJo. V. AnBKBTA Ftsh Oo., 
[1921] 3 W. W. R. 619.— CAN. 

r (p. 116) i. ,1 — Straxer V . 

North of Scotland Canadian Mtge. 
Oo., Ltd.. [19323 1 W. W. H. 354*— 

CAN. 

si. Goods sold — Admit change of 
possession — Knowledge of credUor,]-^ 
Where there has been an actual sale 
of goods, Sc. as between the parties, 
an actual change of possession, know- 
ledge of that ohai^e by a particular 
creditor will be sufficient as to him to 
satisfy the requirements of Bills of 
Sale & Ohattoi Mtge. Act with rospe^ 
to change of possession, whether the 
rest of the public knew of it or not, — 
Maroq V . BbRTHolbt, 11928] 2 

D. L. R. 691 ; [19281 1 W. W. R. 843 ; 
37 Man. L. R. 807.— CAN. . 

sm* Ohcetisl mortgage <m orop^^*-4Hwn 
afUr hiring at^eemant substuuiea for 
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lease .] — Francis v. Bocz (Sask.), 
[1929] 4 D. L. R. 38.— CAN. 

so. Validity of sale against creditors of 
Ixxrgainee ,] — under Bills of Sale Sc 
Chattel Mtge. Act, ILS.O., 1927, s. 8, 
a sale by a bargainor, not being the 
owner, unaccompanied by possession 
is not void against the creditors of 
the bargainee . — Re Lautenschlaobr, 
[19341 3 D. L. R. 613 ; O. R. 607.— 
CAN. 


PART VI. SECT. 3, SUB-SECT. 2.— A. 

6S6 xi. .] — Liquid Oabbonio 

Op. tJ. Rountree, [18241 l D, L. R. 
1092 ; 64 0, L. R. 75.-^AN. 


PART VI. SECT. 6, SUB-SBCT. 2. 

740 1. Second bill to cure i/nvalidUy — 
Second bill valid.]— Where goods have 
been sold bond fide 8c a mil of sale 
given which Is invalid because It was 
not duly registered. Sc the seller gives 


registered before the seUerx oreditqrs 
are in a position to prodCed against the 


VoL m— Bills of Sale. Cases 764~S09. 


Part VII. — Rights and Liabilities of Parties. 


754. Add, Annotation Retd. Re Tooth, Ex p. 
Trustee v. Tooth, [1934] Ch. 616. 

761a. — —Seizure under void bill.] — Thompson v. 
Ward (1858), 31 L. T. O. S. 80. 


762. Add, Annotation : — Retd. Re Tooth, Ex p. 

Trustee v. Tooth, [1934] Oh. 010. 

809. Add, Annotaiion .-—Retd. Re Wait, [1927] 
1 Oh. 606. 


sroods. It will entitle the buyer to hold 
them as agralnst the creditors. — Pibst 
NAHoNAXi Bank of Miknkajpous v, 
Mann & Conway, fl925] 8 D, L. R. 
648 ; 11926] 2 W. W. R. 625; 19 
Sask. h. R. 646: reoag,, [19261 1 
W. W. R. 899.-~cAn. 

t i, — ,] — Although the 

provielonB of Chattels Transfer Act, 
1924, require that the true bargain 
between the parties to an instrument 
shall be recorded at the time when the 
instrument is registered, yet there Is 
nothing In the Act from which it can bo 
inferred that a reodstered instrument is 
to become void If it be varied by a 
subsequent agreement which is made 
between the same parties & which is 
itself unregistered. — G uaedian, Trust 
& Exkciutohs Co., Ltd. v, KQtnTABUBs 
Loan & Finance Co.. Ltd., [1929] 
N. Z. L. R. 702.— N.Z. 


im. Second bill invalid — Firi^ bill 
valid only between parties ,] — TOpham 
V. Motor Skcubities Co., Federal 
Motor Co. v, Topham (B. C.), (I928j 
3 P. L. R. 163 : ajOfd., [1929] 1 D. L. K. 
996 : 1 W. W. R. 116 ; 40 B. C. R. 375. 
—CAN. 


PART VII. SECT. 1, SUB-SECT. 2. 

c 1. .1 — Tully V. Andrews 

1921), 69 D. L. R, 687.— CAN. 

PART VII. SECT. 1, SUB-SECT. 8. 

756 X, .] — Dorman v, 

Orappbr (1914). 27 W. L. R. 699 ; 6 
W. W. R. 551 ; 17 D. L. R. 121 ; 7 
Sask. L. R. 229.— CAN. 


PART VII. SECT. 2. SUB-SECT, 2.— A* 

1 — Warner v, Doran 

(1931), 2 M. P. R. 574.— CAN. 

ji ... Insecurity clause .] — A 

chattel mtge. on a retail merchants’ 
stock-in-trade & fixtures provided that 
if the mtgee. should •“ feel unsafe or 
insecure or deem the goods & chattels 
thereby covered in danger of being 
sold or removed then it shall be lawful 
for him to seize said goods & ohatt/cls,” 
The mtge. also gave a right to seize on 
any default iu payment occurring 
slmpUciter. It also authorised the 
mtgee. on a seizure being made to soil 
the goods 5c retain “ such money as 
may be due ” under the mtge. plus 
expenses incurred by him ; & provided 
that on default in payment the mtgee. 
would become absolute owner of the 
^ods in law apart from equity : — 
Held : the right to seize because of a 
feeling of insecurity was not dependent 
upon there being a default in payment 
at the time of the seizure but was a 

S ower separate from & independent of 
ae powers arising on such default. — 
Richards v. Hanson & Hanson, 
[1935] 3 W. W. R. 144 ; 50 B. O, R. 
245.— CAN. 

8 g. Seizure under insecurity clause .] — 
Insecurity clauses in a chattel mtge. 
are strictly construed & their terms 
must be rigidly complied with. In 
order to avail himself of an Insoourlty 
clause in a chattel mtge. the mtgee. 
must proceed, not upon an Imaginary, 
whimsloal or arbitrary belief, but 
upon an honest, sincere belief based on 
reasonable grounds, 5c it he invokes 
such clause to uphold a seizure he 
must have made the seizure because 
that belief, Sc not for any other reason. 
— ^MEiNOKte V, Oty Dairy, Ltd. 
(No, [19321 2 W. W. R. 398 ; 40 
R. 466. — CAN. 


PART VII. SECT. 2. SUB-SECT. 2,— B. 

d L — — Rroceedinos to cancel prin^ 
dpal security.] — Where it was the 
Intention that a breach of agreement 
to purchase laud should give a right of 
distress under a collateral chattel mtge. : 
— Held : the right to seize under the 
mtge. was not curtailed by reason of 

S rooeedlngs to cancel the agreement. — - 
OOK V, Orr, [19241 1 D. L. R. 920; 
1 W. W. R. 1027.— CAN. 

d U. principal securUy satis- 

fied .] — Amherst Boot Sc Shoe Co. v. 
Carter (N. B.) (1922), 70 D. L. R. 
110.— CAN. 


•Q. Exemptions Act^ 1920 (c. 61) — 
Extent of exemption — Not dependent 
on prior dealings with property ,] — A 
chattel mtgor.’s right under Exemp- 
tions Act, 1920 (o. 51), 8. 3, to claim 
that certain of the mortgaged chattels 
are exempt from seizure under the 
mtge. does not depend iu any way on 
his dealings with the mortg^ed pro- 
perty prior to the seizure. Therefore 
whore a mtge. covered thirty horses 
the fact that prior to the seizure the 
mtgor. sold ten of them did not 
disentitle him to claim four of the 
remaining twenty as exempt ; four 
being the number allowed him by said 
Act. — Burrows v, Johnston (Saak.). 
[19281 4 D, L. R. 865 ; [1928] 3 

W. W. R. 337.— CAN. 


go, Ddftar resident outside 

province .] — The fact that a debtor Is 
not a resident of Saskatchewan does 
not disentitle him to the benefits of 
Exemptions Act, R. S. S., 1920. — 
McDkrmtd V, Wenzel (Sask.), [1929] 
1 D. L. R. 1083 ; (1929) 1 W. W. R. 
780.— CAN. 

sp. Whether senzure amounts to dis- 
tress .] — Where there Is a legal distress 
it must be exhausted before concurrent 
remedies can bo enforced. The seizure 
in question herein, made under a 
chattel mtM. which gave a light to 
distrain as for rent : — Held : not to be 
a distress, but an exercise of the other 
provisions of the mtge. authorising 
the seizure Sc sale of the goods. — •Com- 
mercial Finance CX)Rpn., Ltd. v. 
WiLaoN, [1931] 2 W. W. R. 578 ; 3 
D. L. R. 601.— CAN. 


•q. Necessity for seizure by sheriff — 
Distress Act, B. S, S., 1930, s, C — 
What amounts to ** chattel mortgage .'*] — 
A document which although in form 
an absolute bill of sale is in reality 
a mtge. is a ‘‘chattel mtge.*' within 
seot. 6 (1) of Distress Act, K. S. 3*, 
1930, wlilch provides that no chattels 
covered by a chattel mtge. shall be 
seized or sold except by the sheriff 
or a person authorised by him, 5fc also 
within sect. 3 of Exemptions Act, 
R. S. S„ 1080, which provides the right 
to set up a claim of exemption in the 
case of a seizure under a chattel mtge. — 
Driedoer V. Schmidt, [1931] 3 

W. W. R. 514.— CAN. 


sv, Qrantee takes subject to existing 
execution .] — A bargainee in a bill of 
sale or a chattel mt^. must take 
subject to any execution against the 
bargainor or mtgor. in the sheriff’s 
hands, at the date of execution of the 
bill of sale or chattel mtge., with or 
without notice thereof Sc whether or 
not a seizure has been made. — 
Mutual Finance Corpn., Ltd. v. 
Ganley, [19341 O. R, 1 : 1 D. L. K. 
461.— CAN. 


PART VII. SECT. 2. SUB-SECT. 2.— C. 

786 il. Rights of cr^iteirs ,] — 

Be Berringeb, [19.30] 1 D. L. R. 882; 
11 C. B. R. 223.— CAN. 

PART VII. SECT, 2, SUB-SECT. 3. 

y i, ,3 — Knight v. 

T. S. Pattillo Co., [1927] 3 D. L. R. 
13; 69N.S. R.367.— CAN. 

y ii, Deduction of expenses of 

realisation ,] — Yukon Hardware Co. 

V. McLennan (Y. T.) (1905), 2 W. L. R. 
294.— CAN. 

sq. Necessity to obtain leave of coun 
— Jurisdiction of court on applicatiGn.] 
— Rudder v, Lundin, Re Extra- 
Judicial Seizures Act. [19221 2 

W. W. R. 974 ; 67 D. L. R, 657.— 
CAN. 

sr. For mortgagee to bid at sale,] 

— Stewart v. Cocciolonb, [1930] 3 
W. W. R. 141 ; 4 D. L. R. 876.— CAN. 

«w. Title to goods not passing to 
grantor until paid for — Notice to pur- 
chaser.}— Tbe purchaser under a bill of 
sale of chattels made from lumber who 
has notice that the title to the lumber 
would not pass until paid for must 
account to the seller of the lumber. — 
Fidelity Lumber Co. v. Roote, [1934] 
a D. L. R. 138 ; 48 B. C. R. 429.— 
CAN. 


PART VII. SECT. 2, SUB-SECT. 4.— 
A. (to). 

802 iii. .1 — King v. 

Kuhn (1887), 4 Man. L. R. 413.— CAN. 

802 iv. .] — Whore a trader 

gives a chattel mtge. upon his stock-in- 
trade & It is shown either bv the express 
terms of the mtge., or by necessary 
implication, that the intention of the 
parties is that the mtgor. shall ronuiin 
m possession of the stock-in-trade 
mortgaged, & carry on business there- 
with In the oi*diuary course of trade, 
a purchaser from him of any of the 
mortgaged goods, bond fide. Sc In the 
ordinary course or buslnesB, will obtain 
title to such goods freed from the 
mtge. ; but if the mtge. on Its true 
construction does not contemplate 
that the mtgor. is to be at liberty to 
dispose of the mortgcbged goods in the 
ordinary oourae of his trade, a pur- 
chaser of such mortgaged goods will 
hold the same subject to tbe mtge. — 

SABKATC3HBWAN CO-OPEBATIVE ELE- 
VATOR Oo.» Ltd. v. Canadian Pacifio 
Ry. Co., [1924] S D. L. R. 526 ; 2 
W. W, R. 910.— CAN. 


q — Graves v. Wab- 

KESiu Muxs, Ltd., [1934] 2 W. W. K. 
529.— CAN. 

r i, Prior mortgage .] — The pur- 

ohaaer from a mtgor. in good faitb 
of movables mortgaged witbf)ut 


28().—CAN. 

810 i a. ByhiUot sale.] — D, 

executed a bill of a/ile, duly registered, 
asi^igning to the Crown {inter alia) all 
after-acquired chattels. D. subse- 


lossesslon takes thorn free from tne 
ntgee.’e lien. — B aokeb, Kt-orahanok 
?. Ahmed Esmail Jamal (1927), 
:. lThTs Ran. 633 .— IND. 

807 ii a. — . - — — A 6t<*oud 

hattel m’tgo. made In good faith. & 
or valuable corisidoratiou, taJeos 
jrioHty over a prior un filed chattel 
Qtg©„ even If the second mtgee, has 
ntual notice of tht^ prior mtge.— 


11 
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824. Add. Annotation : — Retd. Halifax Building 
Society v. Keighley, [1931] 2 K. B, 248, 

830a. .] — In June, 1921, a bill of sale, 

which was duly registered, was given to 
secure £400 with interest at 24 per cent, per 
annum. An agreement was afterwards made 
by which the present claimant agreed with 
the grantor of the bill of sale to pay to the 
grantee £450 then owing thereon & to lend 
to the grantor a further sum of £550 upon 
having the payment of these sums, making 
together £1,000 with interest thereon, secured 
by a transfer of the £450 then owing on the 
bill of sale & the securities for the same. 
Subsequently, in Nov. 1921, a deed was 
made between the parties to the bill of sale & 
claimant, by which, in pursuance of the agree- 
ment & in consideration of £460 then {laid to 
the grantee of the bill of sale by claimant, 
the grantee assigned to claimant the principal 
& interest secured by the bill of s^e all 
securities therefor, & the grantee also at the 
request of the grantor assigned to claimant 
the goods comprised in the bill of sale free 
from all equity of redemption under the bill 


of sale, but subject to a proviso for redemp- 
tion in the deed, & the grantor covenanted 
with claimant to pay to her on a specified 
date the £1,000 with interest at 0 per cent. 
per annum. The latter deed was not regis- 
tered as a bUl of sale under the Bills of l^le 
Acts : — Held : the deed was not a “ transfer 
or assignment ’* of the registered bill of sale 
within 1878 Act, s. 10, but was a new bill of 
sale which itself required to be registered &, 
therefore, claimant was not entitled to rely 
upon the registered bill of sale as assignee 
thereof. — ^Marshall & Snblgrove, Ltd. v. 
Gower, [1923] 1 K. B. 356 ; 92 L. J. K. B. 
499 ; 128 L. T. 829 ; [1923] B. & 0. R. 81, 
D. G. 

831. Add, Annotation : — Consd. Marshall Snel- 
grove V. Gower, [1923] 1 K. B. 366. 

837. Add. Annotation : — ^Refd. Be Tooth, Ex p. 
Trustee v. Tooth, [1934] Gh. 616. 

846. Add. Annotations : — Refd. Performing Right 
Soc. V. London Theatre of Varieties, [1924] 
A. C. 1 ; He Wait, [1927] 1 Ch. 600; Ditcham 
V. Miller (1931), 100 L. J. P. O. 177. 


quently cxoouted iu favour of deft, 
another biU of sale over certain farm 
implements acquired since the first 
bill of sale. Upon the sale of the^^e 
implements the Crown claimed the 
proceeds on the groimd that upon 
their acquisition thev became subject 
to the security of the Crown. Deft, 
was aware that the Crown held a 
chattel seeiurity, but believed It com- 
prised other ohattclH than those con- 
tained in his secmity : — Held : the 
title acquired by the Orowu was 
equitable only. & since deft, acquired 
a good title at law for value & without 
notice of the special provision In the 
Crown’s security, the legal title pre- 
vailed over the equitable title : & 

deft/a knowledge of the existence of 
the former bill of sale did not amount 
to constructive notice of its contents. — 
R. e. Canterbury Farmers Co- 
operative AftsooNi, Ltd,. [1924] 
N. Z. L, R. 513.— N,Z. 

sd. Bankruptcy of grantor — Bill re- 
newed owing to mistake after bankruptcy. ] 
— renewal of a chattel mtge. per- 
mitted, owing to honest mistake, after 
bkpcy. of tho mtgor. intervened, is a 
valid socnirity against mtgor.’s trustee 
in bkpcy. — lie Dainty Conpeotions, 
Ltd.. Canadian Credit Men’s Trust 
Assocn. V. Hopper, [1937] 1 D. L. R. 
249.— CAN. 

PART Vn. SECT. 2. SUB-SECT. 4,— B. 

r i. TUU of chattel mortgagees 

not derived from “ tenant ” within 
Distress Act. R. S. A.. 1922 (c. 97), 
8. 5 — Mortgagees protected from dis- 
tress.] — Crystall V. Olsen (Alba.), 
^19^^. L. R. 85 ; [1927] 2 W. W. R. 

814 ii. ^ After removal of goods by 

grantor.] — Deft, leased a house to P., 
who gave a bill of sale of goods to pltf. 
Sc rcHselved from him a lease of the 
goods for two years. Before a quarter’s 


rent came due, P. moved the goods off 
the premises ; deft, followed them & 
distrained for the rent ; pltf, gave 
notice that he was owner of the goods 
Sc forbade the sale, but deft., believing 
the bill of sale to be fraudulent, sold 
the goods under the distress : — Held ; 
deft, was liable. — P idqeon v. Milligan 
(1871), N. B. Dig. 282.— CAN. 

PART VH. SECT. 2, SUB-SECT. 4.~C. 

819 ill. Irrigation district — 

Postponed to mortgagee to secure price 
of seed grain.] — By virtue of the 
amendment of 1923 (o. 26). to Bills of 
Sale Act, the rights of a mtgee. under 
a chattel mtge, given to secure the 
price of seed grain are superior to those 
of an irrigation district resting on a 
distress levied on the mortgaged crop 
for arrears of rates due by the mtgee. — 
Guelph & Ontario Investment 
Sc Savings Society v. Board op 
Trustees of Lethbridge Northern 
Irrigation District, [1925] 4 D, L. R. 
522 : [1925] 3 W. W. R- 475.— CAN. 

819 Iv, Assessment of Work- 

men*s Compensation Board.] — The 
Workmen’s (compensation Board seized 
chattels under execution for the amount 
of an assessment due the Board. 
Mtgoea. of the property under a prior 
mtge. claimed the goods so seized. 
On an issue directed to determine 
whether the goods were those of the 
Board as against the mtffeos., the judge 
decided in favour of the mtgees. & 
the Board appealed : — Held : appeal 
should be allowed. — Workmen’s (Com- 
pensation Board «. Sumab Oil Sc 
Gas Co.. Ltd., [19331 2 W. W. R. 
121 ; 3 D. L. R. 489 ; 47 B. C. R. 12.— 
CAN. 

PART VIL SECT. 2, SUB-SECT. 6. 

8p. To sue — Debt repayable on de- 
mand — Whether denfumd necessary .] — 
Under a mtge. payable on demand 


where tho debt Is a present one the 
mtgee. may sue the mtgor. forthwith 
without first making demand upon him. 
Under a chattel security providing for 
the repayment of a sum “ upon 
demand ” & Importing the covenants, 
powers, provisions, agreements & con- 
ditions which by virtue of Chattels 
Transfer Act, 1924, are to be implied 
In instruments by way of security, a 
demand by notice In writing is neces- 
sary, & the covenant to pay ** upon 
demand ” imports a oorenant not to 
sue except after demand. — Brown v. 
Aimers, [1934] N. Z. L. R. 414; 
G. L. R. 359.— N.Z, 

PART VII. SECT. 8. 

n f. J — jn order for an 

assignee of a chattel mtge. to recover 
the debt seoured thereby in an action 
by him ulone against mtgor., his 
assignment must be absolute & in 
writing & notice thereof in writing 
must have been given to mtgor. — 
Bellemare V. Gamache, [1921] 2 
W. W. R. 564.— CAN. 

b i. .] — The assignee of a bill of 

sale Sc lien notes, which are in effect a 
chattel mtge., cun stand in no better 
position than the original holder 
thereof, Sc must hold the same subject 
to existing equities, Sc he is liable in 
damages for any unwarranted sale by 
him of the chattels covered by the bill 
of sale Sc lien notes. — Soott v. Moose 
Jaw Motors, Ltd. Sc J. Hanna, Ltd., 
[19241 4 D. L. R. 279 ; 2 W. W. R. 
1234.— CAN. 

b ii. .1 — Traders Trust Oo. v. 

Crawford, [1926) 1 D. L. R. 1167 ; 58 
O. L. R. 381.— CAN. 

PART VU. SECT. 4, 

g I. Chattels taken by mortgagee.] 

— TiNANT tJ. Simon (1922), 67 D. L. B. 
773,— CAN. 
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VoL Vn. Cases 119a— 604a. 


BONDS. 


Part III - 

119a. Warden of fleet — Pleading.] — Huggins 

V, Bambbidgb (1740), Willes, 241 ; 125 B. R. 
1162. 

155a, .] — If a bond to secure an annuity 

contain a recital of the payment of the con- 
sideration, So the annuity has been paid for 


Validity. 

several years, the actual payment of the 
consideration will be presumed, though there 
be no receipt indorsed, So though the sub- 
scribing witness have no recollection of the 
subject. — H aslam v. Higgles (1824), 1 

0. So P. 398 ; 171 B. R. 1247, N. P. 


Part IV. — Execution. 

194. Add, Annotaiion : — Consd. Bremer Oeltransport G.m.b.H. v, Drewry, [1933] 1 K. B. 753. 

Part V.— Interpretation. 

269. Add, Annotation: — Generally ^ Refd. Bshelby v. Federated European Bank, Ltd. (1931), 

146 L. T. 336, 


Part VI. — Operation and Incidents. 


813. After this case add 

■.] — SeCy nowy Law of Property Act, 1926 
(c. 20), s. 80 (1). 

317, Add, Annotations : — Apld. Lawrence v, Hayes, 


Part VII. — Performance 

413. Add, Citation : — sub nom, Moouwood v, 
Dickens, 3 Bulst. 148. 

456. Add, Citation : — sub nom. Forewood v, 
1 Roll. Rep. 296. 

636. Citations : — For “ Brown’s Case (1560), Beni. 


[1927] 2 K. B. 111. Refd. Humphery 
Wilson (1929), 141 L. T. 469. 

338. After this case add t- 

-.] — SeCy noiOy Law of Proi>erty Act, 1925 
(c. 20), 8. 81. 


or Breach of Condition. 

8 ; Ben. So D. 35 ; 73 B. R. 937,** read 
“ Brown’s Cask (1500), cited Beni. 8 ; Ben. 
& D. 35 ; 73 B. R. 937.” 

547. Add, Annotaiion : — Refd. Cantiere Navale 
Triestina Russian Soviet Naptha Export 
Agency, [1925] 2 K. B. 172. 


Part VIII. — Amount Recoverable on Breach of Condition. 


569- Add, Annotation : — Refd. Campbell v, Poliak, 
[1927] A. C. 732. 

604a. . ] — ^A joint So several bond was 


conditionedf orpaymentof the principal money 
after six months* notice, So in the meantime 
for payment of interest on the usual quarter 
days. Default having been made in pay- 


PART in. SECT. 8, SUB-SECT. 11 . 

s&. Ijoan to infant secured by simple 
bond — SubseQuent bond to cover same 
loan after majority attained ,] — Where 
a minor borrowed a sum of money, 
executing: a simple bond for It, & after 
attaining majority executed a second 
bond in respect of the orbrinal loan 
plus Interest thereon : — Held : a suit 
upon the second bond was not main- 
tainable, as that bond was without 
oonslderation Sc did not come under 
Indian Contract Act, s. 26 (2). — 
SmiAJ NA-BATN V, SUKHU Ahib (1928), 
I. L. R. 51 All. 164.— IND. 


PART HI. SECT. 8, SUB-SECT. 13. 

sb. Penalty bond — Omiasim of penal 
sum in obligaiory danse,] — Heia : this 
omission did not render the bond 
uncertain Sc ineffectual. — G reat West 
L tFB AsstruAWOB Co. V, Campbell 
(Man.), fl928] I D. L. R. 263 : 37 Man. 
b. R. 164; 119271 3 W. W. R. 645.— 
OAN. 


PART VII. SECT. 1, SUB-SECT. 1. 

366 !i. On both oWipors. ]— ReW : 

not necessary. — Fortune v. Oookburn 
(1863), 22 U. C. R. 360.— CAN. 

PART VII. SECT, a, SUB-SECT. 3. 

1 1. Ddivery at specified destina- 

tion — Failure to re-land in Canada ,] — 
R. V, Vancouver Breweries, Ltd., 
[19281 4 D. L. R. 881.— CAN. 

1 ii, .] — li, Fidelity 

Insurance CJo., [1928 J 4 D. L. R. 965. 
—CAN. 

PART VII. SECT. 2, SUB-SECT. 3. 

I i, sdectian of land during 

lifetime of obligor ohlioee.]— B urn- 
ham «. Ramsay (1872), 32 U. O. R. 
491.— CAN. 

so. To pay over half purchase-money 
on sale of land — Deaih of obligor 
bbligee before sale — Bond not charge on 
land,] — J., the owner of oertaJn land, 
executed a bond, which was registered, 
whereby, for himself, his heirs, exors. 

13 


>r administrators, he covenanted that, 
m his effecting a sal© of the land, which 
lowover, was to be entirely at his 
iptlon, he would pay A. half the 
jurchose-money. He died without 
laving effected a sale ; & subHeqnently 
1. died. J. by his will devised the 
and to I. for life with remainder in 
leo to L. Sc they both joined In an 
igrreement to sell to D. ; — Held * with- 
)ut deciding whether the bond was in 
'ore© as between J. & A.’s reorosenta- 
Jves, it did not constitute a chargo on 
;ho land the liability thereunder bein^PT 
norely of a personal character. — Be 
Eaoan DAWdON (1909), 18 0. L. R. 
}.S8 ; 13 O. VV. R. 694. —CAN. 

PART VIH. SECT. 3, 

q i. Conveyance of land — Failure 

0 obtain tUle.]—Iield : the damages 
rere not conliued to the purchase- 
aouoy paid Sc Interest. — Plumer v, 
liMONTON (1858), 16 U. 0. R. 220. — 



Cases 604a— 963. English and Empire Digest Supplement. 


ment of one quarter’s interest, as it was said, 
through inadvertence, the obligee gave notice 
to pay the principal, & the next day brought 
actions on the bond against the several 
obligors ; — Eeld : the ct. had no power to 
stay the proceedings on payment of the 


interest due & costs.-— WHBffiiraousis v, 
Ladbrookb (1868), 3 H. & N. 291 ; 27 
L. J. Ex. 307 ; 31 L. T. 0. S. 104 ; 4 Jur. 
N.S. 417; 167E. E. 481. 

628. Annotation : — Consd. Latter v. ColwUl, [1937] 
1 All E. E. 442. 


Part IX. — Assignment. 

680. Add. Annotation : — ^Apld. Re City life Ansce., 691. Add. Annotation ; — Refd. Eepublica de Guate- 
[1 926] Ch. 191, mala v. Nunez, [1927] 1 K. B. 669. 


Part X. — Discharge. 


695. Add. Annotation: — Ai*? to (1) Refd. Berry v. 
Berry, [1929] 2 K. B. 316. 

700. Add. Citation ;---Oited 6 Go. Eep. 44 b. 

Add. Annotation: — Refd. Ene’s Case (1627), 
Litt. 58. 

701a. S. P. Enk’8 Case (1627), Litt. 58 ; 124 
E. R. 135. 

712. Add. Annotation : — ^Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

749. Add. Annotation ;~-Refd. Provident Accident 


White Cross Insurance Co. v. Dahne & 
White. [1937] 2 All E. K. 255. 

751. Add. Annotation : — Refd. Howai’d v. Odhams 
Press, Ltd., [1937] 2 All E. B. 509. 

770. Add. Annotation : — Consd. Koch v. Dicks, 
[1933] 1 K. B. 307. 

79 ea. Payment by one — Whether co-obllgor 

released.] — Assignment of bond to co-obligor, 
who pavs it, is of no use. — Woffington t>. 
Sparks (1754), 2 Ves, Sen. 569; 28 E. R. 363. 
803. Add. Annotation : — Refd. Freshwater v. 
Buhner Rayon Co., [1933] Ch. 162. 


Part XII. — Actions on Bonds. 


827, Add. Annotation : — Refd. Jenkins v, Deane 
(1933), 103 L. J. K. B. 250. 

828. Add. Annotation: — Consd. Way v. Bishop, 
[1928] Oh. 647. 

841. Add. Annotation:' — -Refd. Jenkins v. Deane 
(1933), 103 L. J. K. B. 250. 

848. Add. Annotation :■ — Refd. Hay v. Carter, 
[1935] Oh. 397. 

860. Add. Annotation : — ^Refd. Hay v. Carter, 
[1935] Ch. 397. 

853. Add. Annotation : — Refd. Hay v. Carter, 
[1936] Ch, 397. 

888. Add. Annotation: — Refd. Bremer Oeltrans- 
port a.M.B.H. V. Drewry, [1933] 1 K. B, 753. 


947a. .] — Oannel v . Buckle (1724), 2 

P. Wms. 243 ; 2 Eq. Cas. Abr. 23 ; 24 B. R. 
716, L. C. 

Annotations: — Eefd. Harrey v. Ashley (1748), 8 Atk. 607 ; 
Drury v. Drury (1761), 2 Eden, 89 ; Wright v. Cadogan 
(1764), 2 Eden, 289 : Duraford v. Lane (1781), 1 Bro. 0. 0. 
106 ; Caruthers v. Oanithers (1794), 4 Bro. 0. 0. 500 ; Field 
V. Moore, B^eld v. Brown (1855), 7 De G. M. & G. 691, 

960a. .]— Watkynq v . Watkyns (1740), 2 

Atk. 96 ; 26 E. R. 460. 

Annotation Retd, Sloeoh v. Thorington (1754), 2 Vos. 
Sen. 560. 

953. Add. Annotation : — Refd. Davey v, Robinson, 
[1923] 1 K. B. 663, 


PART XII. SECT. 2. 

860 iii. Bond in penal sum .] — 

Summary Judgment cannot be ob- 
tained In an action on a bond In a 
penal sum ^aranteeiug the payment 
of a smaller sum. — W estkrn Do- 
minion iNtTBSTMKNX CO. V . McA 
11925] 1 W. W. R 506.— OAN. 

PART XII. SECT. 3. SUB-SECT. 8. 

sm. Extension of time for paymmi in 
consideration of Metier rate of interest. ] — 
Held : the proper time for applying to 
amend in order to raise the above 


defence was at the trial. & not on 
appeal.— Western Dominion Invest- 
ment Go. V . MacMillan, {1925] 4 
D. L, R. 562.— CAN. 

PART XII. SECT. e. 

d 1 . AUerTwMve pleas of paym&nt 

A? denial of execution.}— The plea of 
payment will not amount to an 
admission of the bond, & will not 
relieve pltf. from the necessity of 
proving the alleged loss of the bond,— 
Mcthammad Zafab V , Zahur Husain 
(1926), I. D. R. 49 All. 78.— IND. 


f i, Of fuifUment of condition of 

bond.] — CONSOLtDATEB DISTILLERIES, 
Ltd. V. R., [1931] 8. 0. li. 283 ; 2 
D. L. R. 912.— CAN. 

PART Xn. SECT. 8. 

a i. At instance of obligee of 

earlier bond—Obliaor*s property 4n- 
sufftdent to satisfy both- bo'nds.y^Beld : 
there was no eauity to restrain pro- 
ceedings on the judgment obtained by 
obligee of the second bond.— 

19“ Gr. 530.— CAN7 
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BOUNDARIES, FENCES AND PARTY-WALLS. 
Part I. — Boundaries. 

8. 

10, 

39. 


AM, Citation L. T. 820, 

Add, Annotation : — Generally, Retd. Re Boiin- 
diwy between Canada & Newfoundland in 
Labrador Peninsula (1927), 187 L, T. 187. 

AM, Annotation Reid. Rs Boundary be- 
tween Canada dc Newfoundland in labrador 
Peninsula (1927), 137 L. T. 187. 


94. AM, Annotations Consd. Brighton & Hove 
General Gas Co. v. Hove Bungalows, [1924] 
1 Oh. 372. Retd. Secretary of State for India 
in Council v. Pourcar & Co. (1934), 50 T. L. E. 
241. 

97. AM. Annotation : — Retd. Mayhead v, 

Hydraiilic Hoist Co. (1931), 100 L. J. K. B. 
869. 


FART I. SECT. 1, SUB-SECT. 1. 

0 1. . J — A errant of land to within 

one chain of a river, means to within 
one chain of the edge of the river, not 
of the top of the bank. — Stanton v. 
WiNDEAT (1843). 1 u. O. K.30.-~-CAN. 

ta. Bwmdary in plan running in 
straight line — Deviation for convenience. ] 
— Lands owned by i)ltf. & deft, were 
described as bounded in the one case 
on the north Sc in the other on the 
south side of the “ C. Kd.*’ The road 
in the original grant 8l the plan attached 
thereto, was shown to run In a straight 
line between the lands of the two 
opposite proprietors. The line os 
laid out ran through a deep gully & 
for convenience the road at that 
point was directed to one side, returning 
to the desoribed straight line further 
one : — Held : the line as shown upon 
the plan controlled the line by which 
the parties bounding mpon the road 
had held. — B anjcs e. Bbaia, [3 928] 
1 D, L. R, 459 ; 59 N. S. R. 503.— 
CAN. 


PART I. SECT. 1, SUB-SECT. 2.— A. 

m (p. 264) I. .] — PiHRS V. Whit- 

ing, 11923) 3 D. L. R. 879.-~CAN. 


p (p. 264) i. ,1 — Kingston 

e. Highland (1920), 47 N. B. R, 324.—- 
CAN. 


p (p. 264) li. 8. P, Kankknc. Mel- 
LTSH (1922). 70 D. L. R. 327.— CAN. 


q (p. 264) i . — — •Duty of surveyors ,) — 
R., who hold a licence from the Govern- 
ment to cut timber on Crown lands, 
claimed that S.. liocncee of the adjoining 
lot, was cutting timber on hl« grant, 
& replevied logs alleged to be so out 
by 8. The replevin suit wau) settled by 
an agreement between the parties to 
leave the matter to surveyors to 
establish the line between the two 
lots, the agreement providing that the 
lines of the land held under the licence 
of R. should bo surveyed Sc established 
by named surveyors & the stumps 
counted, etc. : — Held ; under this 
agreement the surveyors were bound 
to make a formal survey, & could not 
take a line run by one of them at a 
former time as the said boundary line. 
— Snowball v, RitoHik (N. B.) (1888), 
14 &, 0, R, 741.— can. 

b (p. 264) i, .1— A.-G. 

FOR Ontario v. Booth (1928), 63 
0. t, R. 874.— CAN. 

d (p. 264) 1, Conventional Hne.] 

— OROWLBT V. Fbjbnry ( 1932), 6 

M* P, R. 2iS.— CAN. 

f (p. 265) i. .1— Where 

adjoining owners erroneously assume 
that a certain line is the boundsiry 
between their properties 8c concur in 
the erection of a fence thereon, but 
neither hae made any representationa 


to the other & said concurrence is not 
the settlement of a dispute as to the 
boundary, the line so adopted is not 
binding on either owner when the error 
is discovered. — Lks Soeurb dk 
M rsEBicoRDE V, Tellieb, [1932) 2 
W. W. R. 857 ; 40 Man. L. R. 351.— 
CAN. 

fib. Fence dividing cleared portions 
of adjoining lots — Whether uncleared 
portions divisible by coniinuation of 
line of fence.] — Pltf. Sc deft, occu- 
pied adjoining lots for twenty years 
by a line Sc fence extending from 
the front through the cleared land. 
Semble : that, in the absence of any 
actual poBSossion beyond the clearing, 
it must be considered that the pos- 
session from thence to the rear of the 
lot was intended to be a continuation 
of the lino In the front. — B blyba v. 
Belyjea (1857), 3 All. 588.— CAN. 

PART I. SECT. 1, SUB-SECT. 3. 

0, (p. 266) 1. .1— A 

concession or base line had been run 
Sc posts planted on it upon an original 
survey, but the question was, how the 
side line of a lot was to be ascertained : 
— Held : the distance between the 
two nearest ascertained monuments 
on the base line should be measured Sc 
divided proportionately between the 
lots, making due oUowauce for roads, 
& the side lino required should be run 
from the angle of the lot bo ascertained. 
—Gulp v. Cult (1857), 6 C. P. 466.— 
CAN. 

r (p. 267) 1. Where mound 

missing.] — Kajneu v. Kovaoz, [1922J 
3 W. W. R. 102 ; 68 D. L. R. 793.— 
CAN. 

r (p. 267) U. 

Held : evidence of the existence & 
looatlon at one time of a certain mound, 
according to the rules goverulng sur- 
veys, was a proper way of establishing 
the boundary line. — C ain v. Copeland, 
(19221 2 W. W. R, 1026 ; 67 D. L. R. 
581 : 15 Sask. L. R. 629.— CAN. 

r (p. 267) iii. Where posts 

destroyed by fire ,] — Barry v. Des- 
BoeiBRS (1908), 14 B. O. B. 126 ; 9 
W. L. R. 633.— CAN. 

r (p. 267) iv. .] — ^Artlbt 

V. Cubby (1823-1900), 3 Ont. Dig. 
6323.— <IAN, 

r (p. 267) V. — — Point of com- 

mencement .] — Hoover v. Sabourin 
(1874). 21 Gr. 333.— CAN. 

t (p. 267) 1. * Wlthi overplus 

apponioned.] — Where three lots faced 
upon a certain street, & upon a survey 
being made it was found that there was 
more land upon the ground than was 
shown upon the plan. the question 
arising ns to whether this overplus 
of land should be added to one lot or 
apportioned betweem the three 


Held : the crucial question being the 
location of the north-east angle of one 
lot, Sc that point being ascertainable 
by measurement from the true Sc 
unalterable lines upon the plan in 
accordance with Surveyors Act, 
R. S. O., 1927, 8. 12 (1), the principle 
of apportionment introduced by 
sect, 12 (3) had no application, as the 
sub -sect, only applies where the 
original stakes defining the angles of 
a lot cannot be found or their position 
satisfactorily established. — Martin v, 
Kelloc, I1U32) O. R. 274 ; 2 D. L. R. 
496 : affd., [1932] 4 D. L. R. 617.— 
CAN. 

t (p. 267) ii. Right to show true 

boundaries.] — Parties adjoining a right 
of way are not estopp^ from show- 
ing the true boundaries by an incor- 
rect survey. — Sisters of Mercy v. 
Tellieb, [1932] 3 D. L. R. 715. — 
CAN. 

w (p. 269) 1. Survey not con’ 

elusive.] — R. V. Cosby (1892), 21 

O. R. 691.— CAN. 


so. Monuments — Where placed * — 
Whether position selected conclusive .] — 
Monuments placed in compliance with 
R. 8. O. 1877, c. 146. 88, 34. 35, 36 Sc 
37, must be placed at the true comers 
governing points, or ofC-Bets, or at the 
true ends of concession lines, & there 
Is nothing in these seotlonB making a 
survey thereunder or the placing of the 
monumonte conclusive, whether right 
or wrong, & evidence may be received 
In contradiction. — R, v. <3osbt (1892), 
21 O. K. 591.— CAN, 


86. .] — Held: the 

Intention of sect. 26 of Saskatchewan 
Surveys Act, 1924, which made sects. 
66, 68, & 60-67 of Dominion Lands 
Surveys Act, 1908, c. 21 (Dorn.), 
applicable to all lands, in the province 
which were originally Dominion lands 
was to adopt the provisious of those 
sects, for the purpose of all matters 
falling vrithln the Jurisdiction of the 
province with respect to such lands, & 
that, therefore, the area of each of 
tho quarter sections in question was 
determined by reference to the monu- 
ments on the ground. — Kristiansen v. 
SiLVBBSON (Sask.), [1929] 4 D. L. R. 
252; 8 W. W. R. 822 ; rmy.. [1929] 1 
W. W. R. 256.— CAN. 


$g. Removal of boundary post— JB o-nn 
?/ infornwMon.]—-An iufi)niiation for 
removing a post la^A^ully placed by a 
[and sur/eyor to mark the angle of 
), lot must coutfliu the word ‘ wil- 
V. Fjsn. Fr P. Sobey 
1 M. V. R. 390 . — CAN. 


PART I. SECT. 1. SUB-SECT. 4.— C. 

si. Dctnsion of Jury on xiew — Finality 
Qf j — c)ouTtJKiKR V. Ouellette (1933), 
6 M. P. R. 352.— CAN. 
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Part II. — Fences. 


180. Add, Annotation : — Refd. Symons v. Southern 
By, Oo. (1936), 163 L. T. 98, 

137a. Danger created by highway authority — Road 
level raised — Adjoining owner not liable to 
tence.] — Where a danger has been created on 
a highway by something done on the highway 
not by anything done on the adjoining 
land, the owner of the adjoining land is not 
bound to make any altei’ation on or to his 
land to do away with that danger. Thus, 
where, in consequence of a highway having 
been made up by a highway authority, the 
level of the adjoining land, which is unfenced, 
has been lowered so as to cause a dangerous 
drop from the edge or kerb of the recon- 
structed highway, & a pedestrian slips down 
from the highway on to the adjoining land & 
is thereby injured, the owner of the adjoining 
land is not liable, but the highway authority 
is. — Nicholson v. Southern By. Go. & 
Sutton & CHEiiLM Urban District Council, 
[1935] 1 K. B. 658 ; 104 L. J. K, B. 265 ; 
152 L. T. 849 ; 99 J. P. 141 ; 61 T. L. B. 
216 ; 79 Sol. Jo. 87 ; 33 L. G. B. 140. 

138. Add, Annotations: — Consd. Beigate Corpn. v. 
Surrey County Council, [1928] Ch. 359. 
Refd. Nicholson v. Southern By* Co. &> Sutton 
&- Cheam Urban District Council, [19361 1 
K. B. 588. 

189. Add, Annotations : — Refd. Bottomley v, Ban- 
nister (1931), 101 L. J. K. B. 46 ; Nicholson 
V, Southern By. Co. & Sutton & Cheam 
Urban District CouncU, [1935] 1 K. B. 588. 

143. Add, Annotation : — -Retd, Nicholson v. 

Southern By. Co. & Sutton & Cheam Urban 
District Council, [1935] 1 K. B. 568. 

145. Add, Annotations : — As to (1) Apld, Noble v, 
Harrison, [1926] 2 K. B, 332 ; Wilkins v, 
Leighton, [1932] 2 Ch. 106. Consd. Liddle v. 
North Biding of Yorkshire County Council, 
[1934] 2 K. B. 101. Retd. Ilford U. C. v. 
Beal, [1925] 1 K. B. 671 ; St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 

146. Add. Annotation : — Refd. Glasgow Corpn. v. 
Taylor, [1922] 1 A. C. 44, 

148. Add, Annotation : — Distd. Sack v, Jones, 
[1925] Ch. 235. 

154a. Spiked iron fence — On bank.] — Held : not 
a nuisance.— Gibson v, Plumstbad Burial 
Board (1897), 13 T. L. R. 273, C. A. 

166. Add, Annotations : — Consd. Bromley v, Mer- 
cer, [1922 ] 2 K. B. 126. Refd. Glasgow Corpn. 
V. Taylor, [1922] 1 A. C. 44 ; IDonovan v. 
Union Cartage Co. (1932), 49 T. L, R. 125 ; 
Liddle v. North Riding of Yorkshke County 
Council, [1934] 2 K, B, 101. 

167. Add, Annotation : — Refd. Ooleshill v, Man- 
chester Corpn., [1028] 1 K. B. 776. 


158. Add, Annotation : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

159. Add, Annotation : — Refd. Ooleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

183. Add, Annotations : — Consd. Hardy v. C. L. 
By. (1920), 124 L. T. 138 ; Glasgow Corpn. 
V, Taylor, [1922] 1 A. C. 44 ; Ooleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776 ; Donovan 
V. Union Cartage Co. (1932), 49 T, L. B. 125 ; 
Coates V. BawtenstoU Borough Ooimcil, 
[1937] 3 All B. B. 602. Refd. Mersey Docks 
<fc Harbour Board v, Procter, [1923] A. 0. 
263 ; Addie (Collieries) v. Dumbreck, [1929] 
A. C. 358 ; Compania Mexicana De Petraleo 
El AguUa V. Essex Transport Trading Co. 
(1929), 141 L. T. 106 ; Sycamore v, Bey 
(1932), 147 L. T. 342 ; Liddle v. North 
Biding of Yorkshire County CoimcU, [1934] 
2 K. B. 101 ; Purkis v. Walthamstow Borough 
Council (1934), 151 L. T. 80 ; Ellis v. Fulham 
Corpn., [1937] 3 All E. R. 454. 

168. Add. Annotations : — Consd. Ooleshill v, Man- 
chester Corpn., [1928] 1 K. B. 778. Refd. 
Sutcliffe V. Clients Investment Co., [1924] 2 
K. B. 746. 

169. Add. Annotation : — Refd. Ilford U. C. v, Beal, 
[1926] 1 K. B. 671. 

171. Add, Annotations : — Folld. Oanvey Island 
Comrs. V, Preedy, [1922] 1 Oh. 179. Consd. 
China Navigation Co. v, A.-G. (1932), 48 
T. L. B. 375 ; Symes & Jay wick Association 
Properties, Ltd. v, Essex Rivers Catchment 
Board, [1936] 2 All E. B. 551. Refd. Brighton 
<&; Hove Gas Co. v. Hove Bungalows (1923), 
88 J. P. 61 ; Port of London Authority v, 
Canvey Island Comrs. (1931), 101 L. J. Ch. 
63. 

171a. .] — Pltfs. were incorporated, 

under Canvey Island (Sea Defences) Act, 
1883, for protecting Canvey Island from 
inundation by the sea. They succeeded 
former comrs. appointed by an Act of 1729 
(32 Geo. 3, c. 31), which contained a power 
for these comrs. under s. 13 to erect a new 
sea wall further inward, on giving compensa- 
tion to the owner whose land was taken for 
this purpose. In 1813 the new wall was 
built, & £160 given as compensation to the 
owner of the land taken. Under the Act of 
1883 the propei*ty & rights of the former 
comrs. were vested in pltfs. who had power 
under that Act to hold lands. Pltfs. claimed 
to be owners in possession of the foreshore 
between the new & the old wall. Deft, 
claimed under a conveyance of Apr. 1910 
to be the freeholder in possession of a strip 
of land comprising part of this foreshore, & 
to be entitled as of right to excavate? & remove 
shells & other drift even although, as pltfs. 


PART II. SECT. 1. 

1 1. .] — BI4.NOO V , Banks (1932), 

6 M. P. R. 295.--CAN. 

PART IL SECT, 2, SUB-SECT. 1.— A. 

•f. Park adjoining railway — No 
obligation on municipal corporation to 
construct fence ,] — Riohabdson v. Cana- 
dian National Ry. Oo., f 1927 1 2 
D. L. R. 801 ; 32 Can. Ry. Oas. ill ; 
60 O. L. R. 298. — CAN. 


PART II. SECT. 2, SUB-SECT. 1,-— 

0. (a). 

136 li. .J — A public road crossed 

a stream by a bridge* There was a 
tenoe between the road & the land 
adjoining it, erected by the proprietor 
of the latter. At a point immediately 
aa joining the bridge there was a gap, 
Id feet wide, in the fenoe. A 
pedestrian, on a dai^ night, mistaking 
this gap for the ros^, walked through 

16 


It & fell Into the stream Sc was drowned. 
In an action of damages against the 
proprietors of the land adjoining the 
road : — Held : there was no duty on 
such proprietors to fence a natural, 
08 opposed to an artificially created, 
danger on their lands, any such duty, 
where it existed, falling on the road 
authorities, & action accordingly dls- 
missed. — Morrison e. London Mid- 
land & Scottish Rt, Oo„ [1929] 
S. O* 1,— SOOT. 



Vol. Vn.— Boandaries. Cases 171a — 250. 


alleged, it deprived the new wall of protection 
& support, & exposed it to injury by the 
action of wind & water. The greater risk 
to the wall in consequence of deft.’s action 
was established by the evidence. In an 
action by pltfs. to restrain deft, from so 
removing the drift, & from trespassing on 
their land: — Held: (1) assuming the strip 
in question to be deft.’s freehold, pltfs. were 
still entitled to an injunction restraining 
him from so removing drift from the strip 
as to expose their wall & works & the lands 
protected thereby to greater risk of inunda- 
tions of the sea ; (2) pltfs. had established 
their statutory title under the Acts of 1792 
& 1883 to the whole of the land taken & set 
out pursuant to s. 13 of the first Act, had 
exercised specific acts of ownership over the 
foreshore ; the possession of pltfs. & of deft, 
being at most doubtful or equivocal the law 
attached possession to the title ; deft., 
therefore, was a trespasser, & must be re- 
strained from excavating or removing stones, 
shingle, shell or soil from the xiariicular strip 
of foreshore & from otherwise trespassing 
on same.— Can VEY Isx^nd Comks, v.Prbedy, 


[1922] 1 Oh. 179; 91 L. J. Ch. 203; 126 L. T. 
445 ; 86 J. P. 21 ; 66 Sol. Jo. 182 ; 20 L. G. Ti. 
125. 

Annotation : — Overd. Port of London Authority v. Canvey 
Island Comi*s. (1931), 101 L. J. Ch, 63. 

172. Add, Annotation: — .4^ to (1) Retd. A.-G, 
Public Trustee v, Woolwich Metropolitan 
B. O. (1929), 93 J. P. 173 ; Greenwood 
Tileries, Ltd. v. Clapson, [1937 J 1 All E. 11. 
765 ; Symes & Jaywick A8socia.ted Pro- 
perties, Ltd. r. Essex Rivers Catchment 
Board, [1936] 3 All E. R. 908. 

181. Add. Annotation : — Refd. Symons v. Southern 
Ry. Co. (1935), 153 L. T. 98. 

203. After this case add, “ Power of commis- 
sioners to direct repair of fences, 8ee Commons, 
No. 939a.’* 

204. Add. Ajinotaiion : — Refd. Mersey Docks & 
Harbour Board v. Procter, [1923] A. C. 253. 

205. Add. Annotation : — Dlstd. Sack v. Jones, 
, [1925] Ch. 235. 

210. Add. Annotation : — Refd. Greenwood Tileries, 
Ltd. V. Clapson, [1937] 1 All E. R. 765. 

213. Add. Annotation : — Refd. Greenwood Tileries, 
Ltd. V. Clapson, [1937J 1 All E. R. 765. 


Part III.— 

216. Before this case add: — 

Sec^ noiL\ Law of Property Act, 1925 (c. 20), 
s. 38. 

223a. Law of Property Act, 1925 (c. 20) — Damage 
to party wall — Action by owner of one half — 
Measure of damages.] — Pltf. was by viriue of 
Law of Property Act, 1925 (c. 20), Sched. 1, 
Part V, the owner of one half of a party wall 
divided vertically. He brought an action in 
respect of damage to t he wall : — Held : he 
coiild only recover the damage to that half 
of the wall which was vested in him. — 


Party-Walls. 

Apostal t;. Simons, |1936] 1 All E. R. 207 ; 
80 Sol. Jo. 205. C. A. 

240. Add. Annotaliona : — As to (2) Refd. Sack v. 
Jones, [1925] Ch. 285 ; Brooke v. Bool, [1928] 
2 K. B. 578 ; Honoywill & Stein, Ltd. v. 
Larkin Bros. (I^ondon’s Commercial Photo- 
graphersh Ltd., [1934] 1 K. B. 191. 

249. Add. Annotatione : — Refd. Sack v. Jones, 
[19251 Oh. 235 ; St. Anne’s Well Brewery Co. 
V. Roberts (1928), 140 L. T. 1. 

250. Add. Annotation : — Apld. Sack V. Jones, 
[1925] Ch. 235. 


PART II. SECT. 2. SUB-SECT. 3. 

p 1. Right to interfere with .] — City of 
Victoria Official Map Act, 1880, 
& amending Acts, have reference to 
streets only ; — Hehl : nothing in those 
Acts otmld Justify an interference by 
private individuals with the boundaries 
of a lot held by purchase & 20 years’ 
possession. — Crowiukr v. Bkaven 
(1884), 1 B. C. R. pt. 2, 116.— CAN. 

PART II. SECT. a. SUB-SECT. 4, 

r (p. 294) 1. Maraupial'proof — 

Question of fact . \ — Whether a fence is or 
is not marsupial -proof within sect. 171 
of Land Acts, 1910-1927, is a question 
of fact for the adjudicating tribunal. — 
R. a. Maoistrates* Court & Esmond, 
Ex p. Beazlet, [1928] 8t. R. Qil. 349 ; 
22 Q J. P. 97,— AUS. 

r (p. 294) ii Material benefit to 

adjoining lessee — Determination of 
value .] — Lessees of a holding erected 
a fence before Nov, l, 1924. On 
June 1, 1927, the lessees filed a plaint 
In the magistrate's ot., whereby they 
claimed that the fence “ Is of material 
benefit," to deft,, an adjoining holder. 
The magistrate determined the benefit 
as from Nov, 1, 1924 : — ffeZd .* the time 
from which the magistrate must deter- 
mine the value of the benefit cannot 
be earlier than the date of the plaint 
claiming that benefit under the sect. — 
R. V. PoLioiB Magubtrate at Blackall 
& Hart. Exp. Hart, [1928] St. R. Qd. 
174 ; 22 0. J. P. 47.— AUS. 

•g. Forest reserve.] — It is no de- 


fonoe to an action for recovery of a 
penalty from the owner of stock grazing 
on a forest reserve without a permit, 
that the reserve was not enclosed by 
a " lawful fence " as defined in the 
Fence Ordinance. — Minister of In- 
rKRTOR FOR CANADA V. NeLHON, [1920] 
1 W. W. K. 129.— CAN. 

si. Duty not to plant trees alongside 
fence — Meaning of " alongside .*'] — The 
word " alon^ide in sect. 20 of Fenc- 
ing Act, 1908, which prohibits a person 
from planting trees on or alonmido 
any boundary line or fence witliout 
the previous written consent of the 
occupier of the adjoining land, must 
be oonstnied as " contiguous " to, in 
Its ordinary sense — rie., “ touching " — 
that boundary lino or fence, & not in 
ite loose sense as meaning " neigh- 
bomlng." Therefore, young macro - 
carpa trees planted for a length of 
about 25 chains parallel to at a 
distance varying from 2 ft. to 4 ft. 
from the boundary line or fence were 
held not to have been planted " along- 
side " such boundary line or fence. — 
Gilbert v. Sami’SON, [1934] N, Z. 
L. R. 137.— N.Z. 


PART III. SECT. 1, SUB-SECT. 2. 

so. Duration. ] — ^Whero on the erection 
of a building on each of two adjoining 
& separately owned lots, the owners 
agree to plans calling for a party wall 
& the use by each owner of part of the 
promises of the other & the buildings 
are so constructed, the right to such 
use will, In the absence of a reference 
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to time, be held to continue during 
the oxistenoe ot the two buildings os 
they were constructed. — Smith v, 
Curry (Man.), [1918] 2 W. W. R. 
848 ; 42 B. L. R. 225.— CAN. 

PART III. SECT. 1, SUB* SECT. 8.— 
C. (b) 

o i. Wall huiU & used only by 

adjoining owner. ] — Held : deft, was 
answerable, as the injury was the direct 
result of negligence in the original con- 
struction of the wall. — McQuillan v. 
Ryan (1921), 64 D. L. R. 482 ; 60 
O. L. R. 337.— CAN. 


e ii. Party wnU undermined — 

Extent of liability .] — Jeffrey (F. W,) 
& SoNR. Ltd. v. Copeland Flour 
Millr, Finlayson V. Copeland Flour 
Mills. [1923] 4 D L. R. 1140; 52 
O. L. R. 617.— CAN. 


PART UL SECT. 1, SUB-SECT. S.—D. 

sp. Remedy — Action for damages.]--- 
Whore a mutual wall has been built 
80 aa te encroach on tlw property of 
one of the two adjoining ownei-s, but 
was built In good faith under some mis- 
take as to title Sc with the knowledge 
of, bnt without any protest from, him 
on whose land It encroaches, the owner 
of the building should not be compelled 
to remove the wall back to the boundary 
line I the remedy Is In damages. — 
O’Leary v. Smith, [1924] 2 D. L. R. 
521 ; [1924] 2 W. W. R. 227 ; 34 
Man. L. R. 386 ; on appeal 11935) 2 
D. L. R. 1022.— CAN. 
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251, Add, Annatidiona : — Apld. Sack v. Jones, 
[19261 Ch. 235 ; Simpson v. Weber (1926), 
133 L. T. 46. Refd. Aldridge v, Wright, 
[1929] 2 K, B. 117 ; Vanderpant v, Mayfair 
Hotel Co., [1930] 1 Oh. 138 j Liddiard v. 
Waldron, [1933] 2 K. B. 319. 

251a. Right of support — By adjoining house.] — 
PItf. & deft, wore the owners of adjoining 
houses, separated by a party-wall, & with 
implied mutual rights of support. Plti 
alleged that owing to lack of repair &> under- 
pinning deft.’s house was subsiding, dragging 
the party-wall over, & thereby damaging 
pltf.’s house : — Held : pltf.'s allegations had 
not been substantiated by the evidence. 
Sernble : even if they had been substantiated 
pltf. would have h«id no cause of action. — 
Sack v. Jones, [1926] Oh. 235 ; 94 L. J. Oh. 
229 ; 133 L. T. 129. 

257. Add, Annotation: — Refd, Ilford U. 0. v, 
Beal, [1925J 1 K. B. 671. 

258a. .] — If a wall is knocked down, the 

owner may maintain an action for the tres- 
pass, but he cannot, by omitting to rebuild it, 
hold deft, always responsible for any con- 


sequential damage (PoLi^ocK, O.B.). — Pibm- 
STONH V, Whebley (1844), 2 Bow. & L* 203 ; 
IS L. J. Kx. 361. 

Annoialiona : — Bofd. Olegg v. Dearden (1848), 12 Q. B. 6T6 ; 

Smith V, Kenriok (1849), 7 O. B. 615. 

271a. No agreement for lease.] — ^TAynoR v 

Kebk) (1815), 6 Taunt. 249 ; 128 B. B. 1030. 

AnnoUxHon : — Betd. CJoUlofl v, WUscm (1828); 1 Moo. & P. 

464. 

272. Add, Annotation : — Refd. London County 
(Douncd V, Stilgoe (1931), 95 J. P, 149. 

282. Add, Annotation : — Consd. London County 
Council V. Harling Street Owners, [1936] 2 
K. B. 322. 

309. Add, Annotations : — Refd. Brooke v, Bool, 
[1928] 2 K, B. 578; Honeywill Sc Stein, 
Ltd. V, Larkin Bros. (London^s Commercial 
Photographers), Ltd., [1934] 1 K, B. 191 ; 
Matania v. National Provincial Bank, Ltd. Sc 
Elevenist Syndicate, Ltd., [1986] 2 All E. B. 
633. 

310. Add, Annotations : — As to (2) Refd. Sack r* 
Jones, [19251 Ch. 235; Brooke v. Bool, [1928] 
2 K. B. 578 ; Honeywill & Stein, Ltd. v, 
Larkin Bros. (London’s Commercial Photo- 
graphers), Ltd., [1934] 1 K. B. 191. 


Part IV. — Evidence 

323. Add. Annotation : — Refd. Aksionairnoye 

Obschestvo A. M. Luther v, Sagor, [1921] 

1 K. B. 456. 

332. Add, Annotation : — Refd. British Thomson- 
Houston Co. V. British Insulated Sc Heisby 
Cables, [1924] 2 Ch. 160. 

343. Add. Annotation: — As to (3) Consd, Stoney 
V, Eastbourne B. C. Sc Devonshire (1926), 95 
L. J. Ch. 312. 

359. Add. Annotation : — Apld. Stoney v, East- 
bourne K. 0. Sc Devonshire (1926), 95 L, J. Oh. 

312. 

402. Add. Annotation : — Consd. Stoney v. East- 
bourne B. 0. Sc Devonshire (1926), 136 L. T. 

281 . 

433, Add. Annotation .‘—Apld. Chowood V, Lyall, 
[1929] 2 Ch. 406. 

436a. Title deeds — Nature of document 

misconceived.] — There is no clear authority 
that in proceedings for the production of 


of Boundaries. 

documents of title to land, the ct. will 
differentiate cases where boundaries are in 
dispute from other cases. Although the ct. 
is more ready to order production of docu- 
ments in cases where boundaries are in 
dispute, it will apply to those cases the same 
principle which is applied to other cases 
where the title to land is in dispute, namely, 
the principle adopted by the Ct. of Appeal in 
A,-G. V. Emerson J No. 433, ante, that the 
assertion on oath by the party against whom 
production is sought that the documents 
which he objects to produce relate solely to 
his own title & do not tend to prove or 
support the case of his opponent will not be 
disregarded, unless the ct. is reasonably 
certain that the deposing party misconceived 
the nature or effect of those documents. — 
Chowood, Ltd. v, Lyall, [1929] 2 Ch. 406 ; 
98 L. J. Ch. 451. 

437. Add. Annotation : — Refd. Clayton v, Clayton, 
[1930] 2 Ch. 12. 


PART IV. SECT. 1. 

318 ii. Cimversationa between 

previous owners — Not admissible when 
title deeds are put in.\ — Dunpht v, 
PhiIiUPS (1929), 1 M. P. R. 227. — 
CAN. 

h i. — Surveyors giving conflicting 
evidence — Dviy of court to accept evi* 
denee of surveyor making first examina* 
“ ' V. LANGBNBCBa RUUAL 

, [19201 3 W. W. R. 700. 

—CAN. 

«q. Suhsequeni conveyances — Acts 


of possession .] — Mattukws v, Goode 
(1923). 50 N a R. 64.3.— CAN. 

St. Survey marks of Crown agents .] — 
Where a Crown grant deftorlbes the 
subject land by reference to the bound - 
ariOB of a “ measured portion,*' evidence 
of the measurements which were made 
& the survey marks which were erected 
or adopted on such portion by the 
Crown or Its agents on the last occasion, 
preceding the grant, when such portion 
was measured as a portion for sale, Is 
admissible for the purpose of ascertain- 
ing the boundaries of the (Drown grant. 


— CUREIE V. Olabkk (1929), 29 S. R. 
N. S. W. 215 ; 46 N. S. W. N. 81.— 
AUS. 

PART IV. SECT. 3, SUB-SECT. 2. 

334 iii, Not private boundaries.] 

— Dunphy V. PhilwEs (1929), 1 M. 
P. R. 227.— CAN. 


PART IV. SECT, 7. 

426 ill. MoNbil & 

HiNaLBY, Ltd. v. Hrix (N. S.), 11928] 
2 D. L. R. 964.— CAN. 


BOUNTIES. 

See Charities; Prize Law. 
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Vol. vn. Cases 9— SQL 


BUILDING CONTRACTS, ENGINEERS AND ARCHITECTS. 


Part II. — The Contract: 


9. Add, Citation : — revag, S. 0. siih nom, 
Ste3Warx)8 & Oo., Ltd. v. R. (1900), 17 
T. L. R. Ill, C. A. 

11a. Communication of acceptance — What 

amounts to—Heturn of opened bills of quanti- 
ties*] — WnxcocKs & Barnes v, Paignton 
Co-operative Society, Ltd. (1930), 74 
Sol. Jo. 247. 

18. Add, AnnotcUiona : — Refd. Boot (London) v. 
Ubtoxeter U, D. C. (1924), 88 J. P. 118; 
Hillas Sc Co. v. Arcos, Ltd. (1932), 147 L. T. 
503. 

20. Add, Annotations: — Consd. Re Meyrick’s 
Settlmt., Meyrick v, Meyrick, [1921] 1 Ch. 

'311. Refd. Cohen r. Sellar, [1926] 1 K. B. 636. 

21* Add, Annotaiion : — Refd. United States Ship- 
ping Board v, Burrell, [1923] 2 K. B. 739. 

88. Add, Aiinotation : — Refd. Cammell, Laii’d & 
Co. V, Manganese Bronze Sc Brass Co., 
[1984] A. C. 402. 

84. Add, Annotaiion : — Refd. Kelantan Govern- 
ment V, Duff Development Co., [1923] A. C. 
395. 

36a. Contract between employer Sc third party for 
supply of materials — No liability to builder 
for delay.] — Gaze (W. H.) Sc Sons, Ltd. v. 
Port Tadbot Corpn., No. 58a, post. 

36b, Contract with owner of building estate — 
Implied warranties — As to workmanship & 
materials.] — (1) In a contract with buildei's 
or with the owners of a building estate for 


the purchase of a house to be erected or in 
course of erection, there is an implied war- 
ranty by the vendors that the house shall be 
built in an efficient and workmanlike manner 
and of proper materials, and that it shall be 
fit for habitation. 

(2) A representation by builders in con- 
versation with a prospective buyer, that aU 
houses on the estate are of the best material 
Sc workmanship, may amount to a warranty 
collateral to a subsequent formal contract, 
for breach of which an action will lie. — 
Miu::bb v. Cannon Hiix Estates, Ltd., 
[1931] 2 K. B. 113 ; 100 L. J. K. B. 740 ; 144 
L. T. 567 ; 76 Sol. Jo. 155. 

36c. . I -Perry v. Sharon De- 

velopment Co., Ltd., [1937] 4 All E. K. 390, 
C. A. 

Sed. House reasonably fit for habitation.] 

— Muxer V, Cannon Hill Estates, Ltd., 
No. 36b, ante, » 

36e. Representation as to material & work- 

manship — Amounts to collateral warranty.] — 

Miller v. Cannon Htix Estates, Ltd., 

No. 36b, ante. 

Compare Sale ob’ Land, No. 2922c, post. 

30 f, Extent of duty — To purchaser,]— A 

builder who builds a house for sale is \inder no 
duty either to a future purchaser or to persons 
who conio to live in the house to take care 
that it is well constructed & safe. 


PART 11. SECT, 1. 

I L Forfeiture ofdepostl .] — 

Baynes & Horie v, Vancouver 
Board School Trustees (B, O.), 
[1927] 2 D. L. R. 698.— CAN. 

PART IX, SECT. 2. SUB-SECT. 1. 
ta. Repugnant provisiona.] — A pro- 
vision for payment on tho basis of 
cost plus a neroeutagelf the actual cost 
is more or loss them the contract price 
is repugnant where the contractor has 
made an absolute covenant to do the 
work & furnish the material tor a 
definite sum. — Grr v. Forbes (1921), 
62 S. C. R. 1; 69 D L. R, 166.— CAN. 

sb. Contract to erect house similar to 
another house.} — Bv a building contract 
it was agreed that a house was to be 
erected similar to H.'s house : — Udd : 
the house was to be similar to H.’s 
bouse in the sense that it was to have 
- a general likeness In the principal 
points of materials, design, & work- 
manship, — ^Mays V, Roberts (1928), 
S. A. S. R. 217.— AUS. 

PART II. SECT. 2. SUB-SECT. 2.— C. 

go. Contract toUh Crown — Rent of 
plant.} — CMmont contracted to con- 
struct certain public works In the 
harbour of Toronto, on a cost plus 
basis. It was {inter alia) amreed that 
the olaimant would furnish the plant, 
for which he was to receive as rental 
thereof a certain percentage of its 
value per annum for a workjmg season 
of 160 days ; this to be payable when 
each piece commenced operation, Sc 
to cease when determined by rero.’s 
engineer. A portion of this rented 


plant become looked in behind a 
ooifer-dam constructed in connection 
with the works in question. It was 
properly there engaged on the works, 
but It could not be removed when its 
work was completed on account of the 
coffer-dam. Sc while so retained was not 
available for use, which condition of 
affairs was not due to any fault of the 
contractor ; — Held : said portion of 
the plant never ceased to be part of the 
rented plant under the terms of the 
contract & was still retained for use on 
the works by resp.’s engineer & tho 
claimant was entitled to recover rent 
therefor. — Rooer Miller & Sons, 
Ltt). ». R.. [1930] S. C. R. 293; 2 
D, L. R. 761 ; ajOV., [1929] Ex. C. R, 
136.— CAN. 


PART 11. SECT. 2, SUB-.SECT. 3. 

sh. Contract to put old hauses “ in 
first class shape.**} — Held ; the phrase 
must have reference to tholr capacity 
for taking on repairs, which could be 
only those which their aged condition 
permitted. — House Repair & Service 
Co., Ltd. t>. Miller (1021), 64 D. L. R. 
115 ; 49 O. L. R. 206.— CAN. 

•k. ** Extra haul ** <6* overhaul .**} — 
The view of a contract advanced by 
xesp. was that the contract phrases 
'* extra haul & ** overhaul ” have, by 
usage, in construction contracts, or at 
all events In railway construction con- 
tracts. a special Sc spedfio meaning ; Sc 
that they signify that the length of the 
haul in respect of which the contractor 
was entitled to charge for overhaul, 
was to be ascertained by taking the 
distance, measured along the centre 
line of tjie railway in procsess of con- 

19 


struction, between the projections 
first;, of the centre of mass of earth, to 
be excavated in making the cut, & 
second, of the embankment, & deduct- 
ing therefrom 600 feet ; the projections 
being for this purpose the several 
points on the centre line nearest the 
respective centres of mass Held .* 
the alleged usage had not been proven. 
It had been established that there was 
a practice widely followed of inserting 
in railway construction contracts a 
clause providing for the computation 
of payment for overhaul according to 
the method contended for by resp. ; 
but in the text books, en^neering 
manuals Sc writings by engineers pro- 
duced, there was no basis for the view 
that the effect of the words used in the 
present contract is, apart from unch 
special stipulations, what was con- 
tended by reap. — Georgia Consthuc- 
TiON Co. V. Pacific Great Eastkiln 
Ry. Co., [19291 4 D. L. R. 101 : 

S. C. R. 630 ; revg., [19291 1 D. L. R. 
77 ; 35 C. R. C. 204 ; 40 R. C. R. 290 ; 
[1928] 3 W. W. R.466 ; rrvg., [1928] 3 
b. L. R, 26; 35 C. K. C. 197; 40 
B. C. R. 81.— CAN. 

gm. “ ’^mpracHfublc .'"] — 
tract for diamond -drilling, tho dia- 
meter of tho bore was to bo rodured 
whore the continiiation of tho origmaJ 
size hec?ame inipraciioiible for cortam 
reasons — Held : Impractlcablo did 
not moan physically imposBible nor 
commorcially miproQtablc, but im- 
practicable in the sense in which an 
OKperiencJcd driller would understand 
that term, — Adelaide Oil Explora- 
tion Co., Ltd. v. Goldfields Diamond 
Drilling CJo. (Proprietary), Ltd., 
[1932] S. A. S. R. 390.— AUS. 



Cases 36f— 65a. 


English and Empire Digest Supplement. 


Tlie principle laid down in Donoghue v. 
Stevenson, [1932] A. C. 562, is that there can 
be no duty cast upon the vendor without 
proximate relationship, of which the main 
test is whether tliere is reasonable opportunity 
for examination between the time of the sale 
or the doing of the work &; the use or con- 
sumption of the article by the pxirchaser. — 
Otto v. Bolton <fc Norris, [1936] 2 K. B. 
46 ; [1936] 1 All E. R. 960 ; 106 L. J. K. B. 
602 ; 164 L. T. 717 ; 52 T. L. R. 438 ; 80 
Sol. Jo. 306. 

Annotation : — ^Beid. Howard v. FnrneSB Houlder Argentine 
Lines, Ltd. &; Brown, Ltd., [1930] 2 All E. R. 781. 

36g . To stranger to contract.] — Otto 

V* Bolton & Norris, No. 36f, ante, 

38. Add* Annotation : — Refd. Bean t>. Flaxton 
R. D. C., [1929] 1 K. B. 450. 

39. Add* Annotations : — Distd. A.-G. v* Denby, 
[1926] Ch. 696. Apld. Bean v. Flaxton 
R. D. 0., [1929] 1 K* B. 450. 

43. Add. Annotation : — Consd. Stumbles v* Whit- 
ley (1929), 46 T. L. R. 37. 

45a. .] — Miller v* London County Council, 

No. 65a, post* 

47. Add. Annotation : — Refd. British & Foreign 
Marine Insce. v. Gaunt, [1921] 2 A. C. 41, 

51. Add* Annotation : — Consd. United States 
Shipping Board v. Burrell, [1923] 2 K. B. 
739. 

55a. Construction of clause.] — (1) A building con- 
tract contained provisions under which the 
date for completion of the works was Nov. 15, 

1931. Clause 31 of the contract provided 
that “ it shall be lawful for the engineer if 
he shall think fit, to grant from time to time, 
& at any time or times by writing under his 
hand such extension of time for completion 
of the work &: that either prospectively or 
retrospectively, & to assign such other time 
or times for completion as to him may seem 
reasonable,** Clause 37 provided for the 
payment of liquidated damages for delay 
at a specified rate. The contractor did not 
complete the works till July 25, 1932, So on 
Nov. 17, 1932, the engineer issued a certificate 
granting ' an extension of tune to Feb. 7, 

1932, & certifying the amount due to the 
building owner as liquidated damages in 
respect of the period between Feb. 7 & 
July 25, 1932: — Held: the words “either 
prospectively or retrospectively *’ did not 
confer on the engineer a right to fix the 
extension of time ex post facto when the 
work was completed. They empowered 
him to wait till the cause of delay had ceased 
to operate. So then “ retrospectively ** with 
I'egard to the causes of delay to assign to the 
contractor a new date t<:» work to. The 
extension admittedly proper not having 
been granted in time no liquidated damages 
were payable. 

(2) The contractor claimed to be paid the 
first portion of the retention money, which 
by clause 41 was to be paid on the issue of 
the certificate of completion. The building 
owner relied on clause 42, which provided 
that “ no sum or sums of money shall be 


considered to be due So owing to the con- 
tractor . . . unless the engineer shall in 
writing under his hand have certified or 
recommended the amount to be paid as such 
instalment or balance to the contractor.’* 
No such certificate had been given : — Held : 
the retention money claimed must be 
either an “ instalment ” or a “ balance,” So 
a condition precedent had not been com- 
plied with, so the action was premature. — 
Miu.er V. London County Council (1934), 
151 L. T. 426 ; 60 T. L. R. 479. 

56, Add* Annotation : — Refd. United States Ship- 
ping Board v* Burrell, [1923] 2 K. B. 739. 

68a. Contract for supply between employer & 

third party.] — A. co. carrying on the business 
of builders So decorators entered into a con- 
tract with a corpn. for the erection of two 
lodges & a park entrance. With the assent 
of the builders, the corpn. conducted the 
negotiations with a stone firm for the supply 
of the stone which was required for the work 
So fixed the quantity So price. The contract 
between the builders & the corpn, provided 
that the corpn. should pay the stone firm the 
price of the stone, to be deducted from the 
contract price. Owing to delay in delivering 
the stone the builders were unable to complete 
the work until some months after the date 
fixed for completion by tlie contract* In an 
action by the builders against the corpn. in 
respect of the loss arising to the builders by 
reason of such delay : — Held : there was no 
implied obligation on the corpn. under the 
contract between them So the builders to 
supply the stone ; at the highest there was 
only an obligation on them to hold the 
benefit of the contract with the stone firm 
for the builders ; So that “ business efficacy ** 
did not require that there should be implied 
an obligation on the corpn. to make good to 
the builders any loss which they might suffer 
by reason of the failure of the stone firm to 
deliver in time. Accordingly the corpn. were 
not liable to the builders for such loss. — 
Gaze (W. H.) So Sons, Ltd. v. Port Talbot 
Corpn. (1929), 93 J. P. 89 : 27 L. G. R. 200. 

59. Add* Annotation : — Refd. United States Ship- 
ping Board v, Burrell, [1923] 2 K. B. 739, 

65a. .] — By a contract in writing dated 

Feb. 21, 1912, defts. agreed to build a steamer 
for. So deliver her to, pltf . on or before Feb. 28, 
1913. The contract contained the following 
exceptions clause : — “ If the steamer is not 
delivered entirely ready to the purchaser at the 
above-mentioned time, the builders hereby 
agree to pay to the purchaser for liquidated 
damages. So not by way of penalty, the sum 
of £10 sterling for each day of delay So in 
deduction of the price stipulated in this 
contract, being excepted omy the cause of 
force majeure &/or strikes of workmen of the 
building yard where the vessel is being built, 
or the workshops where the machinery is 
being made, or at the works where steel 
is being manufactured for the steamer, or 
any works of any sub-contractor.’* As a 
re^t of the universal coal strike of 1912 the 
works from which defts. obtained their 


PART II. SECT. 3, SUB-SECT. g.—C. 

52 iii, .1— -Where the 

arobiteot ordered additional work. Sc 
at that time it waa apparent that the 
work orijplnaUy oontraoted for oould 


not be completed within the time 
fixed, but there was no application for 
extension nor intimation from the 
owner of an intention to enforce a 
olaim for damages for delay : — Held : 
the contract ahonld not b© coustraed 
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SO as to impose upon the contractor 
the obligation of completing the work, 
Including additions, within the time 
fixed.— GiuRR v. Geobgas (1923), 54 
0. L. R. 580.— CAN. 



materials for other ships they were building 
got behindhand ; the ship in turn to be built 
before pltf.’s occupied the berth that was 
intended to be occupied by pltf .’s much longer 
than otherwise she should have done, & con- 
sequently pltf.’s steamer was late in being 
laid down. The steamer having been 
delivered after the contract date, pltf. 
claimed damages : — Held: (1) the general 
dislocation of the business of defts. & those 
from whom they obtained materials operating 
indirectly on the completion of pltf.’s steamer, 
by preventing the completion of the vessel 
prior in turn, constituted a case of force 
majeure within the exceptions clause & 
excused defts. in respect of the delay so 
caused ; (2) delay due to breakdown of 

machinery was, but delay due to bad weather 
was not, covered by the exception of force 
majeure. — Matsoukis v. Priestman & Co., 
[1915] 1 K. B. 681 ; 84 L. J. K. B. 967 ; 
113 L. T. 48 ; 13 Asp. M. L. C. 68 ; 20 Com. 
Cas. 252. 

Annotation: — Beld. Leboaupio v. Crispin, [1920] 2 BT. B. 

714. 

68. Add, Annotation : — Hefd. Trade Indemnity 
Co. V. Workington Harbour & Dock Board, 
[1937] A. C. 1. 

70. Add. A nnotationa : — Consd. Alexander v. Web- 
ber. [1922] 1 K. B. 642. Refd. Re A Debtor, 
[1927] 2 Cb. 367. 

71. Add. Annotation ;--rRefd. Steedman v, Frigi- 

daire Corpn., [1932] W. N. 218. 

87a. When contractor entitled to.] — A building 
contract contained a clause, numbered 30, in 
these words : “ The contractor shall be 

entitled . . . under certificates to be issued 
by the architect to the contractor ... to 
payn^ent by the employer from time to time 
by instalments, when in the opinion of the 
architect actual work to the value of £1,000 
has been executed in accordance with the 
contract, at the rate of 90 per cent, of the 
value of the work so executed in the building 
& materials actually on the site for use on 
the works until the balance in hand amounts 
to the sum of £2,000. . . By clause 32. 
if any dispute should arise between the em- 
ployer, or the architect on his behalf, & the 
contractors as to the construction of the 
contract or as to the withholding by 
the architect of any certificate to which the 
contractors might claim to be entitled, the 


VoL Vn.— Building Contracts. Cases 65a— 87a. 

dispute was to be referred to an arbitrator. 
By another clause, No. 26, if the contractors 
should suspend the work, except in case of 
a certificate being withheld, the architect was 
empowered to give notice to the contractors 
to proceed with the work with aU reasonable 
dispatch. Disregard of this notice might 
involve the contractors in serious conse- 
quences. During the progress of the work, 
after £9,000 or more had been paid by the 
employers to the contractors upon certificates 
given by the architect, the contractors 
claimed that on Mar. 11, 1929. they were 
entitled to a further substantial sum which 
had not been included in the architect’s 
certificates. The employers insisted that the 
contractors had been overpaid, & that no 
certificate was due to them. The contractors 
thereupon stopped work, & the architect 
served upon them a notice under clause 26. 
The parties then submitted to an arbitrator 
the “disputes in regard ip {a) the issue of 
certificates, <fc (5) the validity of the notice 
served by the architect under clause 20 ” of 
the contract. The arbitrator found that on 
May 11, 1929, there remained due to the 
contractors a sum of £793 17s. lOd., & awarded 
that “ having regard to the provisions of 
clause 30 ” (which he then set out as above) 
“ the architect had up to the said 11th day 
of Mar. 1929, issued to the contractor 
certificates in rcoordance with the terms of 
the contract.” He further awarded that the 
notice given under clause 26 was properly 
given was valid : — Held : the arbitrator 
had erred in his construction of clause 30 
of the contra-ct in holding that, after the 
value of work done & materials on the site 
had reached the sum of £1,000, it was still 
necessaj’y that a round sum of £1,000 should 
be due to the contractors in order to entitle 
them to a certificate ; the construction of 
sect. 30 had not been expressly or specifically 
left to the arbitrator, & his award should 
be set aside for error in law appearing upon 
the face of it. — Absalom (P. R.), Ltd. v. 
Great Western (London) Garden Viixaoe 
Society, Ltd., [1933] A. C. 592 ; 102 L. J. 
K. B. 048 ; 149 L. T. 193 ; 49 T. L. R. 350, 
H. L. 

Annotations : — Consd. Ilitohins v. British Coal Refining 
Processes, Ltd., 119.36] 2 All K. R. 191. Expld. John Gill 
Contractors, Ltd. v. Bromley Trading Go. (1936), 52 
T. L. R. 452. 


PART 11. SECT. 4. 

Material departure from 
_ , — MoInnib V, Gray, 

11936] 3 D. L. R. 337.— CAN. 

PART in, SECT. 1, 

78 xxvii. .] — Dixon v. Sooth 

AtTSTRAniAN Railways Combs. (1923), 
34 C. L. R. 71.— AUS. 

78 xxviii. .1 — The engineer’s 

certificate, required for the payment of 
works specified In the contract & of 
additional work not covered by the 
contract but ordered by tbe engineer, 
is not a oondltion precedent to the 
right of the contractor to be paid for 
work done to replace works executed 
in virtue of the contract which hove 
been destroyed or damaged by an 
act of nature.— -Dufricsne Construc- 
tion Co., Ltd. V, R.. 11935) Ex. C. R. 
77.— CAN. 


84 i. Certifier improperly in- 

fluenced.] — Held: the issue of the 
cerllfler’s certificate was not a con- 
dition precedent to tbe right of the 
oontractoT to recover payment. — 
Northkkn Construction Co. v. R., 
(1926] 2 D. L. R. 582.— CAN. 

•q. Alter ali on of contract in 

many deiaUs.] — Held : a flna) certificate 
waj» not a condition precedent to the 
bringing of an action by the contractor 
for the balance due. — McManus e. 
Gravklbouro, 1192.5] i D. L. R. 995. — 
CAN. 

PART UI. SECT. 3. 

o i. .] — The progressive estimates 

t)rovided for by a. road cionstrufilion 
contract under which the contractor 
was ent-itled to i*eceive on certificates 
tiased thereon a certain ijerceutage of 
the value of the ftnlshed work as 
shown by said estimates Held : nf>t 


to be finally binding between the 
parties but to be subject to revision. — 
He Northern Cartaoe & Contract- 
ing Co., Ltd., 11937] 1 W. W. R. 1 86.— 

CAN. 

PART 111. SECT, 8. SUB-SECT. 2.— A. 

102 iv. .] — D'Amours 1*. 

Troib -Pistoles, 11924] 4 D. L- R. 501. 
—CAN. 


!\RT hi. sect. 3, SUB-SECT. 2,--C. 
>109 ij, — -_.j — Held: ah soon as a 
snuto arose & was notified by either 
trty the architect’s certltioaUi was 
[minated as determining, or as part 
the niHchinory for determining, the 
nount due to con tractor. — 

oGorr e. Townsend (1926), 27 S. R. 
S. W. 35 ; 44 N. S. V. W. N. 26.— 
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Cases ie»-171. 


Engmsh and Empire Digest Supplement. 


Part IV 

129. Add, Annoicdiom : — Held. Larrinaga t?. Soc. 
Franco-Americaine des Phoephates de 
Medulla (1923), 92 L. J. K. B. 466 ; Trollope 
(Geo.) & Sous V. Martyu Bros. (1934), 60 
T. L. B. 554 ; A.-G. of Trinidad & Tobago v, 
Goidon Grant & Co., [1035] A. C. 532 ; 
Oliandler Bros., Ltd. v, Boswell, [1930] 3 
All E. K. 179. 

Work abandoned.] — Small Sl 

Sons, Ltd, v, Middlesex Beal Estates, 
Ltd,, [1921] W. N. 246. 

132. Add, Annotation ; — Refd. Colley r. Overseas 
Exporters, [1921] 3 K.‘B. 302. 

185. Add. Annotations : — Distd. Eshelby v. 

Federated European Bank, Ltd., [1932] 1 
K. B. 423. Refd. Sagar v. Bidehalgh & Son, 
Ltd., [1931] 1 Ch. 810. 

136. Add, Annotation : — Consd. Sagar v. Ride- 
halgb & Son, Ltd., [1931] 1 CIl. 310. 


—Price. 

188. Add. Annotation : — Refd. Sagar v. Bidebalgh 
& Son, Ltd., [1931] 1 Cb. 810. 

142. Add. Annotation : — Held. Sagar v. Ridebalgh 
& Son, Ltd., [1931] I Ch. 310. 

143. Add, Annotation: — ^Refd. Trollope (Geo.) & 
Sons V. Martyn Bros, (1934), 60 T. L. R. 644. 

144. AnnotaUon .—For “ [1910] read [1919].” 

Add. Annotations : — Distd. Eshelby v. 
Federated European Bank, Ltd., [1932] 1 
K. B. 423. Held. Sagar v. Bidehalgh A Son, 
Ltd., [1931] 1 Oh. 310. 

145. Add. Annotation : — Refd. Moriarty v. Regent's 
Garage Co.. [1921] 1 K. B. 423. 

147a. .] — Small & Sons, Ltd. v. Mid- 

dlesex Real Estates, Ltd., [1921] W. N. 
246. 


Part V. — Payment. 

171. Add. Annotations : — Consd. Re Mahmoud | National Benefit Assurance Co., Ltd. [1931] 
Ispahani, [1921] 2 K. B. 716. Apld. Re | 1 Ch. 46. 


PART IV. SECrr. 1. 

a i, — -Dndei* a con- 

tract between a building contractor 8c 
an owner the former undertook to 
^rfoim certain work In a aubatantial 
& workmanlike manner & to tli© full 
satisfaction of tbo owner, a speolfled 
amount of the contract price was to bo 
retained until the completion of the 
work & the balance " was to be paid 
thirty days after the completion, the 
owner was to make weekly payments 
to the contractor for labour & material 
paid for by the contractor during the 
previous week RsZd ; under the 
express terms of the contract, entire 
nerformance was a condition precedent 
to payment of the balance remaining 
unpaid to the contractor & that 
substantial performance was not a 
compliance with the contract enabling 
the contractor to sue.— ’P as Con- 
struction Co., Ltd. v. Oi^ensky, 
[19311 l W. W, R. 106; 1 D. L. U. 
UZ ; 39 Man. L. R. 332.— CAN. 

e i, .] — Modern 

Construction Co. v, Shaw, 11923] 
3 D. L. R. 893 ; 3 W. W. R. 801,— CAN. 

r i. .1— Toronto 

Radiator Manufaoturino Co. v. 

I, 2 Terr. L. R. 1 20.— 

OAI^. 

at. Peremtage on cost — How col- 
culated.] — A contract entered into 
between pltfs. 8c defts. for the oon- 
struotiou of a vessel hy pltfs, for defts, 
provided that defts. were to pay 
pltfs. an agreed sum for the use of 
their plant, consisting of yard, sheds, 
machinery, etc.. &, In addition ten per 
*oent. above the cost of all labour 8c 
material which entered into the 
construction of the vessel :• — Held : 
the t.en per cent, must be restricted 
to labour 8c material supplied by 
pltfs. Sc should not be extended to 


include engines, tanks, & other articles 
which were provided by defts . 8c with 
the supplying of which pltfe. had 
nothing to do. — B oehner v. Baokman 
(1922), 56 N. S. R. 326.— CAN. 

PART IV, SECT. 2. 

135 i. General rule.] — Fishrr v. Cox 
(1921), 54 N. S. R. 226 ; 57 D. L. R. 
567.— CAN. 

135 il. .1 — La Croix BnoTHERa 

& Co. o. Cook (Sask.), [1926] 4 D. L. R, 
747 ; il926] 3 W. W. R. 386.~CAN. 

130 Iv. .) — Webster v. McIn- 
tosh (Sosk.), [19271 3 D. L. B. 116; 
[3927 1 2 W. W. R. 838.— CAN. 

136 V . .1 — Evans v. Draper 

(Sosk.), [192714 D. L. R. 1079 ; [19271 

3 W. W. R. 507.~CAN. 

h (p. 367) 1. .)— 

SpKiRS. Ltd. v. Petersen, [1924] 
S. C, 428.— SCOT. 

V. Clark, [1933] 2 D. L. Jtl, 737 — 

CAN. 

140 lii. .1 — ^Williams v. 

Stewart & Cameron, Ltd., [1923] 

4 D. L. R. 866. 3 W. W. R. 1024.— 

CAN. . 


Wbsi’BRN Rt., [1926] 2 D. L. R. 653 ; 
[1926] 1 W. W. K. 028 ; 22 Alta. L. R. 
165.— CAN. 

sa. lUcgal contract.] — Where in the 
carrying out of an Illegal building con- 
tract the contractor's work & materials 
have been Incorporated into a building 
ho cannot recover on a quantum meruit 
based on defts.' retention of the 
premises, since the latter Is unable to 
exeieise an option to return the 
materials. In order to recover upon a 
Qurmtum meruit there must be some 
evidence of a fresh contract to pay for 
the work done. — Farrell v. Sawitski 
(Sask.), [1929] 4 D. L. R. 289 ; 3 

W. W. H. 23.— CAN. 

PART V. 

g (p. 373) 1. — — Ascertained by in- 
tention of parties.] — HansOn v. Parks, 
[19251 3 D. L. R. 1103.— CAN. 

r i. .1 — Held! to make 

the 20 per cent, retained by the owner 
a valid security for completion of the 
work, the architect in certifying 80 per 
cent, due should base his estimate 
on the proportion that the value of 
the work done bore to the cost of 
the entire undertaking. — Hopoood v. 
FeENER (1921), 62 D. L. R. 419 ; 62 
S. 0. R. 634.— CAN. 


149 i. Work completed after date 
specified — Waiver.] — Duffebin Con- 
struction Co. V. Thorold, [1929] 4 
D, L. R. 132.— CAN. 

sz. How calculated .] — The amount to 
which a contractor is entitled on a 
quantum meruit Is tbo value of tthe work 
from the point of view of the value of 
the services rendei^ by him, not the 
benefit to the person for whom the 
work Is done. Meaning of ** cost " 
discussed. — Jamieson wnsiruction 
Co., Ltd. v. Laoombe 8c North 


ta (p. 374) 1. Owner 

promissory notes in default of 
Aotes discounted wWi> bank cb interest 
paid.]— S mith v. McOtttoheon, [19221 
1 W. W. R. 306 ; 67 D. L. R, 664 ; 

‘1 Mon T. na — CAN- 


tb. Under cost plus percentage ogres- 
• — material supplied by 
‘ of eowtractor to percentage 
on cost of each material .] — Smith e 
-McOutoheon, [1922] 1 W. W. H. 300; 
67 D. L. R. 664; 31 Man. L. R. 413. 
—CAN, 
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Part VI. — ^Alterations, Additions and Omissions. 


196. Add. Annotaiion : — Refd. Trollope (Geo.) & 
Sons V . MaHyn Bros. (1934), 50 T. L. R. 
644. 

199. Add. Annotations : — Consd. Diamantidi v. 
Grosvenor Securities, Ltd. & Guildhall Trust, 
Ltd., [1937] 1 All E. R. 703. Refd. Trade 
Indemnity Co. v. Workington Harbour &> 
Dock Board, [1936] 1 All E. R. 454. 


200. Add. Annotaiion : — Reid. Trade Indemnity 
Co. V . Workington Harbour & Dock Board, 
[1936] 1 All E. R. 454. 

202. Add. Annotation Reid. Trade Indemnity 
Co. V. Workington Harbour & Dock Board, 
[1930] 1 All E. R. 454. 

215. Add, Annotation : — Reid. Wisbech R. C. v. 
Ward, [1927] 2 K. B. 656. 


Part VII. — Maintenance and Defect Clauses. 

222. Add. Annotation : — Consd. Murphy v. Hurly, [1922] 1 A. C. 369. 


Part VIII. — Breach 

225a. Approval ol councirs surveyor & inspector — 
Subsequent discovery ol breach of contract — 
Whether approval conclusive.] — Defts. agreed 
to build for pltfs. a number of houses in 


of the Contract. 

accordance with certain plans & specifica- 
tions, the work to be carried out to the 
satisfaction of the surveyor & the sanitary 
inspector of the urban district council. 


PART VI. SECT. 2, SUB-SECT. 1, 

186 i. Written contract — Evidence to 
vary inadmissible.] — Kajrsgaard v. 
Bailky, [1931] 1 D. L. R, 86.— <3AN. 

8d. Prices for extras ayreed on.] — 
Blais v. Paradis, [1933] B. C. B. 462; 
[1933] 4 D. L. R. 814.— -CAN. 

b 1 . Contract with wnmlcipaUltj 
pulsory emiiUkyment of labour.] — A 
miinicipaLlty which compela a con- 
tractor to cTnjUo.v laboui' from men on 
public relief, Iherc.'by ineroaHmjf hiK 
costs, is liable in (lamajroH for the varia- 
tion in the coni, rant, .-^J hkuico v. Sut»- 
BUHY, [1937] 2 O. L. R. 92.— <;AN. 

PART VI, SECT. 2, SUB-SECT. 2. 

195 ii. — .] — Where a con- 

tractor chooses to adopt a more 
expenslvo method of oarrjdng out his 
contract than the contract nroixsrly 
interpreted calls for the loss Is his own. 
— Geob«ia CoNSTttuemoN Co. r. 
Pacific Great Eastern Ry. Oo. 
(B. C.), [1929] 1 D. L. R. 77 ; [1928] 
3 W. W. R. 466; on appeal, [1929] 4 
D. R. R. 161 ; S, O. H. 630.— CAN. 

• (p. 380) i. .] — A contract 

for the execution road making works 
for a municipal coimoil provided that 
no extra works done by the oonti'actor 
would be paid for iroless there wore an 
order in ^mting & a certificate of the 
engineer in respect of them. Pltf. 
alleged that certain extra works weie 
in fact done at the oral request of the 
engineer & with his knowledge, & that, 
certain of the extra works were actually 
paid for by progress payments on the 
work completed, that deft, stood by & 
took the benefit of the extra works, & 
that he thereby bad bem induced to 
believe that deft, would not require 
written orders, Sc had acted to his 
detriment in the belief so induced : — 
Held : even if these allegations were 
proved, they did not establisb either 
waiver or estoppel.- — B tsouth r. Sbukk 
OF Blackbxtrn Sc Mitcham (No. 2), 
[19281 V. h. R. 562 ; [19?8] Ai*gus 

h. R. 337.— AUS. 

so. Entire contract.) — Pltf * contracted 
to perform the whole of the works 
required in Sc about the construction 
of a concrete retaining wall for deft, 
for a fixed price according to a certain 
plan Sc apeoiflcatlon. The contract 
provided that the spedfioation should 
form Sc be ooustru^ as forming part 
of the agreement. It also required 


pltf. to build the wall in a certain 
position. This Involved I'emoving a 
sand bank. The plan showed a bank 
approximately 6 ft. in width. Pltf. 
claimed that the bank was 12 ft. in 
width, & he brought an action on the 
common counts for the work Sc labour 
done in removing the extra 6 ft. : — 
Held : the contract was on entire 
contract to build tlui wall for a fixed 

S rioe Sc that inasmuch as the speclflca- 
on was, & the plan was not, expressly 
lnoori>oratod in the contract, pltf.’e 
obligation to complete the works for 
the a^oed price was not affected by 
the alleged miderstatement in the plan, 
Sc therefore he was not entitled to 
recover payment for extra work 
occasioned thereby. — ^Wajocer v. 

Randwtck Mcjnicipaltty Council 
(1930), 30 8. R. N. S. W. 84; 47 

N- S. W. W. N. 20.— AUS. 

86. Alternative methods of carrying 
out contract.] — Where there are equiva- 
lent methods for carrying out the con- 
tract no extras caused by the adoption 
of one may be recovered without a 
new agreement. — Q uebec t». Dumont, 
i;i936J 1 D. L. R. 446.— CAN. 

PART VI. BECT. 3. SUB-SECT. 1. 

jVo cstimaie given.] — Price 

V . Swift Canadian Co., Ltd. (1932), 
4 M. P. R. 643,— CAN. 

PART VI. SECT. 3, SUB-SECT. 2. 

216 i. liight of contractor to abandon 
contract.]— -The contract in question 
was for the construction of an Ice Plor 
at Barrington Passage, N. 8. The 
specification {inter alia) provided that 
the foundations for the crib “ must be 
excavated by meaais of a dredge to the 
rock Sc cleared off by a diver. This 
the contractor found more difficult 
than he autidpatod. Sc he told the 
District Engineer that the excavation 
by dredge was impossible of perform- 
ance. Thereupon the District Eii- 

S verbally relieved him of the 
ng, tlie foundation area for crib 
to be levelled off with bags of con- 
crete, etc., but refused to put the 
Instnictions in writing. The con- 
tractor would not carry on, & the 
work was taken out of his hands for 
delay In execution of the contract. 
Hence the present action for damages 
'to have been suffered : — Beui : 
if a partjy by Ms contract charges him- 
self with an obligation possible to bo 
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performed he must make good, unless 
the performance becomes impossible 
In law or in fact, or by the conduct 
of the other party. If what is agreed 
is possible & lawful, it must bo done. 
Tbe changes in the work under the 
oontrewt made by the District En- 
gineer in this case were not matters 
of detail, but, from an engineering 
standpoint, wore fundamental changes 
which could only be authorised by the 
Chief Engineer. — Boone v. 11., [1033] 
Ex. 0. R. 33; revsd. [1934] 3 D. L. R. 
161; S. C. R. 457.— CAN. 


PART VII. 

j. i, Defect due to unsuitability 

of snbject-’nmUer of contract — Method of 
repair.] — field: tbe obligation of the 
contractor was not affected by tbe 
alleged fact that the material was not 
suitable to the climatic conditions. 
If a method of repair as satisfactory 
but less expensive than that called 
for by the contract could be secured 
by the owner, he should be bound to 
accent it. — Blome v. Regina (CIty), 
(19201 X W. W. R. 311 ; 60 D. L, R. 
93 ; 13 Alta. L. R. 94.— CAN. 

sd. Liability of contractor for dejects — 
Materials supplied try contractor .) — 
Webster v. MoIntobb (Sask.), [19271 
3 D. L. R. 115 ; [1927] 2 W. W. R. 
838.— CAN. 

222 i. Notice to remedy defects — 
Failure to comply with — Idatmity of 
contractor,] — Where a contractor was 
notified of defects by tbe owner & 
wrongly insisted that thev were trifling 
Sc could be fixed up at slight expense, 
but the owner refused to accept repairs 
of that sort Sc employed a oarpentor to 
do the neoessaq'^ work: — Held: the 
contractor had all the notice A oppor- 
tunity to repair properly \vhieii ho 
could have claimed, even if the ('or»- 
tract had expressly prorlded for such 
notice. — Webster r. Mi’Intoho < Sitsk. t 
[19271 3 D. L. R. 116; I1927j 2 

W. W. R. 833.--CAN. 


PART VIII. SECT. 1. 

i Dijjcrctd amirartors for 

milding cC- joiner 

ont.racted to onny out the bulltfing ot 
►lastoring work in connection with the 
rection of a house, & another con- 
raotor undertook to carry out the 
)lneT work. The builder finished hifl 
fork, & the owner accepted pesseasion 
C the house & paid two instabaaents 



Cases 225a~830b. English and Empire Digest Supplement. 


The houses were completed to the satis- 
faction of the surveyor the inspector, & 
pitfs. sold them at a profit. In fact the 
express agreement to cement & the implied 
agreement to do the work properly had been 
broken, & on complaint by the purchasers 
pitfs. carried out repairs to put the houses in 
a habitable state, & they sued defts. for the 
cost of the repairs. Defts. contended that 
they were under no liability as the surveyor 
& the inspector had approved of the work, 
that pitfs., having sold the houses at a profit, 
had suffered no damage, & that, as the repairs 
were only an act of generosity, pitfs. could not 
recover the cost : — field : there being in the 
contract no statement that the approval 
of the surveyor &; the inspector was to be 
final & conclusive, their approval was only 
a siiperadded protection, & pitfs. were 
entitled to recover the difference between the 
value of the houses as they ought to have 
been when completed & their value in fact, 
— Newton Abbot Development Go., Ltd. 
V. Stocman Bros. (1931), 47 T, L. B. 616. 

225b. Liability for defects limited to defects dis- 
covered within five years — Discovery within 
five years — Effect on subsequent discoveries.] 
— A district council employed contractors to 
make a road, the contract containing the 
following clause ; “ Should it at any time 
subsequent to the termination of the period of 
maintenance up to but not exceeding a period 
of five years from the date of the completion 
of the works be discovered that the terms of 
this specification have been violated by the ’ 
execution of bad, insufficient or inaccurate 
work the council shall be at liberty to make 
good such work & to recover the cost thereof 
from the contractor ...” : — Held : the 
council could recover only for the defects 
discovered within the five years to the actual 
extent of that discovery, & such discovery 
did not entitle the council to recover for 
defects thereafter discovered. — Mars den 
Urban Distiuct Council v. Sharp (1931), 
48 T. L. R. 23, O. A. 

230a. Excess of cost of completion over con- 

tract price.] — By a contract in writing 
dated May 12, 1916, deft, agreed to build 
for pltf. a house, subject to the conditions 
set forth in the schedule thereto, for the sum 
of £1,900. The conditions provided {inter 
alia) that deft, should begin the works im- 


mediately after possession of the site was 
given to him, & should reg^arly proceed with 
& complete the same within six months after 
the date of the plans being passed by the local 
authority, & that if deft, should suspend 
the works or should not proceed with them 
with due diligence, pltf. by his architect 
should have power to give notice to deft, 
requiring him to proceed, & on failure of deft, 
to comply with such notice for thirty days 
pltf. should be entitled to enter upon & take 
possession of the works & site employ any 
other person to complete the works. On 
July 10, 1916, the plans were duly passed. 
On July 14, 1916, an order was made by the 
Minister of Munitions under the powers of the 
Defence of the Realm (Consolidation) Regu- 
lations, 1914, which provided that on & after 
July 20, 1916, no person should without 
licence from the Minister of Munitions com- 
mence or carry on any building or con- 
struction work. On July 21 deft, applied 
for a licence to proceed, & continued to work 
fairly well until Aug. 12, when he ceased to 
proceed with due diligence with the deliberate 
intention, as the ct. held, of ensuring that 
the licence should be refused & that he should 
thereby be enabled to put an end to the 
contract. On Sept. 9 pltf/s architect gave 
him thirty days’ notice to proceed with the 
works. On Sept. 30, before the expiration 
of the notice, the Minister of Munitions 
refused to grant the licence to proceed. 
In an action by pltf. for damages for breach 
of contract : — Held : deft, could not take 
advantage of the intervention of the Minister 
of Munitions, which was brought about 
by his own act, <fe the proper measure of 
damages was what it cost pltf. to complete 
the house substantially as it was originally 
intended & in a reasonable manner at the 
earliest moment he was allowed to proceed 
with the work, less any amount that would 
have been due & payable to deft, by pltf., 
had deft, completed the house to the roofing- 
in at the time agreed by the terms of his 
contract. — Mertens v. Home Freeholds 
Co., [1921] 2 K. B. 526 ; 90 L. J. K. B. 707 ; 
125 L. T. 355, C. A. 

230b. — ^ — House Improperly built — Difference 
between value In fact & proper value.] — 

Newton Abbot Development Oo., Ltd. v, 
Stockman Bros., No. 225a, antk 


ot the account, Altenvard« the out- 
side walls began to oruck, & it was dis- 
covered that the walls were off the 


plumb. In an action by the builder 
for the balance of his account, the 
owner averred that the defect in the 
walls was occasioned by the use of 
faiilty materials In the construction 
of the concrete floors by the builder. 
The builder averred that the damage 
to the walls was caused by the use of 
unseasoned timber in the cons true ti on 
of the roof by the other contractor. 
Neither of these averments was 
established at the proof, hut either of 
them might have been the cause of 
the cracking of the walls : — Held : 
breach of contract had not been 
established against pursuer, & he was 
entitled t<o decree for the balance of 
the contract price, — Cajoruthebs i*. 
MacDregor, 11927] S. O. 81fi.-~SCOT, 


si. Deposit of funds as security for 
due construction — Def atilt by employer — 
Hetum of bonds. ]™C an apian Terminal 
System, Ltd. v. Kingston Oorpn., 


11936] S. C. B. 106 ; 11935] 4 D. L. B, 
713.— CAN, 

PART VIII. SECT. 2, SUB-SECT. 1. 

r (p. 389) i. .]— 

Where no time had been set for the 
completion of a roof, which deft, 
agreed to build on pltf.’s hotel, & at 
the expiration of a teasonable time the 
contractor left It nntinished. & the 
owner agreed to the contractor under- 
taking to complete It within a further 
period : — Held : the contractor was 
not liable in damages where, within 
that peilod, the uidlnished condition 
of the roof rosnlted in its destruction 
by a storm oouseimojitual damage by 
rain to the botol. — Dumont v. Landuv 
(S ask.), 11927] 3 D. L. B. 60.5 ; 11927] 
2 W. W. K. 869.— CAN. 

b (p. 389) i. .]— Doe & 

Roman Catholic Episcopal Oorpn. 
OF Diocese op London, in Ontario 
V. Canadian Surety Co., Blonde r, 
D6e, 11937] S. C. B. 1 ; ID. L. B. 

5,— CAN. 


e (p, 389) i. — — Riffht to general 
damages — Not where no evidence of 
loss beyond specific damage .] — Evans v. 
Draper (Sask.), [19271 4 D. L. R. 
1079 ; 11927] 3 W. W. R. 507.— CAN. 

h fp. 390) i. Cost of aUcraiion.] 

— ^Where a building as constructed does 
not comply In respect to the quality 
of the work or material with that 
called for by the contract the measure 
of damages is the cost of such altera- 
tions or repairs as are necessary to 
bring about compliance with the con- 
tract. — Pearson-Burleigh, Ltd. v. 
Pioneer Grain Co.. Ltd.. 11933] i 
W. W. R. 179; 1 D. L. R. 714; 41 
Man. L. B. 65.— CAN. 

PART vriL SECT. 2. SUB-SECT. 2. 

b i. Failure to furnish plan.] — Held : 
delay & loss from spring flood of river 
were not attributable to delay in fur- 
nishing plan. & therefore employer 
was not liable. — Oreelman v. Cana- 
dian Pacific Railway, 11932] 4 
D, L. R, 798.— CAN. 
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238« Awn/oioiioTX *•— ^etd* Wldnas Foundry 

K , Ltd. V* OeUuloed Acetate Silk Co. 
, 47 T. L. B. 481, 

248* Add* AnrwiaiianB : — Betd* Widnes Foundry 
(1926), Ltd. V* Cellulose Acetate Silk Co., 
Ltd. (1931), 47 T. L. B. 373 ; Pearl Assur- 
ance Co. V. Soutli Africa Union Government. 
[1934] A. C. 670. 

262, Add* AnnoMion ; — Afild. Sagar v, Bidehalirh 
ifc Son, Ltd., [1931] 1 Oh. 310. 

263* Add, AnnoicfMon »Refd, Sagar v, Bidehalgli 
& Son, Ltd., [1931] 1 Oh, 310. 

265a. -- — ,] — A bill will not lie to compel the 
performance of an agreement to bi^d an 


house. — EBBrN(m)N v, Aynbsly (178$), 2 
Bro. 0. 0. 341 ; 2 Dick. 692 ; 21 B. B. 440. 

273a, Non«oompUanoe with building regula- 

' tinns.] — Deft, agreed to erect a house accord- 

ing to a plan to be approved by pltfs,, & 
accor^ng to the regtilations of Metropolitan 
Building Acts. Pltfs. approved a plan, but 
it was oDjected to by the Board of Works ; — - 
Held : deft, must specihcally perform his 
contract, subject to the plan being modided 
to conform with the regulations of the Board 
of Works. — OuBiTT V. Smith (1864), 11 
L. T. 298 ; 28 J. P. 820 ; 10 Jur. N. S. 1123. 

Annotation Eefd. Wolrerhampton Corpn. r. £)mmonf«. 

£1901] 1 K. B. 615. 


Part IX. — Excuses for 

279, Add, Annotations : — Refd. Larrinaga v, Soc. 
Franco- Americaine des Phosphates de Medulla 
(1923), 92 L. J. K. B. 466 ; TroUope (Geo.) & 
Sons V, Martyn Bros, (1934), 60 T. L. R. 644 ; 
A.-G, of Trinidad & Tobago v, Gordon Grant 
& Co., [1935] A. C, 632 ; Chandler Bros., 

Ltd. V. BosweU, [1936] 3 All E. R. 179. 

282. Add, Annotaiions: — As to (2) Refd. Mertens 
V, Home Freeholds Co., [1921] 2 K, B. 626 ; 
Dominion Coal Co. t\ Maskinonge S.S. Co., 
[1922] 2 K, B. 132 ; Larrinaga v. Soc. Pranco- 
Americaine des Phosphates de Medulla (1923), 

92 L. J. K. B. 455 ; Cantiere Navale Tiiestina 
V. Handelsvertretung der Rusae Soz. B^od. 
Naphtha Export (1926), 94 L. J. K. B. 579; 
Kursell v. Timber Operators & Contractors, 
[1927] 1 K, B, 298 ; The Penelope, [1928] 

P. 180 ; Hyman v, Hyman, Hughes v, 
Hughes, [10291 P. 1 ; May v. May (1929), 

98 L. J. K. B. 770 ; Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1931] 1 Oh. 274 ; 

Bell V, Lever Bros., Ltd. (1931), 146 L. T. 

258. 

285a. — — Brought about by contractor’s 

own act.] — Mertens v. Home Freeholds 
Co., No. 230a, ante, 

287a. Indemnity Act, 1920 (c. 48 ) — ** Direct 


Non-Performance. 

& particular Interference with business ” — 
What is.] — ^The claimant whose business was 
that of a steam-trawler owner had a contract 
with a firm of trawler builders to build for 
him a number of trawlers. Before the 
builders had commenced to build the trawlers 
so contracted for the Admiralty issued an 
order to them under Reg. 8a of the Defence 
of the Realm Regulations, directing them not 
to proceed with any work on vessels for 
private owners, but to work for the Admiralty 
instead. At the time of making that Order 
the Admiralty had full knowledge of the 
existence of the claimant’s contract with the 
builders. By reason of the order be suffered 
substantial loss. On a claim being made for 
compensation under Indemnity Act, 1920 
(c. 48), 8, 2 (1) (b) & Sched., Part II. i—Held : 
the Admiralty’s knowledge of the contract 
was whoUy immaterial, & in so far as the order 
interfered with claimant’s business it was 
only a secondary & indirect interference, 
with the result that claimant was not entitled 
to compensation. — Black v. Admiralty 
Comes., [1924] 1 K. B. 661 ; 93 L. J. K, B. 
341 ; 130 L. T. 711 ; 40 T. L. R. 316 ; 68 
Sol. Jo. 866, 0. A. 

Annotation .‘^^Reld. Brocklebank, Ltd. v, R., [1925] 1 K. B, 
62. 


Part X. — Forfeiture. 

298. Add, Anrboiaiion : — Refd. United States Shipping Board v, Durrell, [1923] 2 K. B. 739. 


PART Vin. SECT. 8, SUB-SECT. 1. 

248 i. Deduction of value of in- 

compMed toork irUh ftfkl per cetU, 
thereon — Penatty,] — MacDonal > v. 
North West Bisourr Co., £1924] l 
I). L. R. 087 : 1 W. W, R. 706.~-CAN. 


PART VIII. SECT, 3, SOB-SECT. 2. 

fif. Ovmet iahiny poeaeaeUm before 
completiUm,] — CAasior (A, W.) & Co. t». 
Rioks (SMk.), £1929] 2 D. L. R. 863.— 
CAN. 

PART IX. SECT. 1. 


r t ,] — A contractor who entered 

Into, a contract with a municipality for 
the constmctJon of a sewer system la 
hound to do the work neoeesary to 
shore up the sides of the trenches when 
he is met with a condition of the soil 
genoraliy known as quicksand ; Sc 
that tact Is not a sufficient oause which 
would lustify the ot. to set aside the 


contract on the ground that its per- 
formance ia impoaaible. Even If the 
contract providee that the work will 
be performed under the supwvleion 
of the city en^eer, the contractor 
cannot complain of the fact that the 
engineers had not given him any 
Instructions or advice as to the way 
the trenches should be (nibbed, as he 
was at liberty to do such work In his 
own way without the permissiozi of 
the engineer as long as the latter was 
not making any formal obiectiou- — 
RrvKT V. La Cohporation du Viijlagb 
DB St.-Josbph, £1932] S. O. R. 1.— 
OAR. 

PART IX. SECT. 3. 

ig* Sttpfdy of defect/im materials.h-- 
In an action wherein the oontraotor 
sued to recover the balance of the 
contract jprioe unpaid undetr a cou- 
tract to dilH an oil well. Sc the owner 
l^caded that the contract had not been 


completed. It was found that the con- 
tractor had carried out tli© contract 
except with respect to bailing the well, 
& that he was prevented from doing 
so because the casing pipe supplied by 
the owner was too light & had col* 
lapsed : — Held : thercifore, the case 
was one coming under the principle 
that where imder the terms of a 
buildii^g ooiitracrl imitual obligatitms 
are imposed on both parties with 
respect to oarrylng out the contra ot, A 
as a result of the failure of the (juner to 
fulfil his obligations tlic contractor 
is unable to finish the work com- 
pletely, the fact t^at thv work was not 
fully oompJeted does not rhsontiUe tho 
coutrootor to recover the luli contrwit 
price.— Union Dwixino & Develop- 
MKNT Co,. I/m. V. Capita!, Oil & 
n“?ob^ Gab Co.. Ltd., [1831 ) 1 
w! w. K. 780: affd.. [1831 J 3 D. L. B. 
851 ; 2 W. W. R. 508 ; affd., 119311 3 
D. h. R. e56.->~<!AN, 
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Part XI. — Materials. 


312. Add. Annotaiion : — As io (1) Apld. Re Blyth 
Shipbuilding Dry Docks Co. Forster v. 
Blyth ShipbuDding & Dry Docks Co., [1926] 
Oh. 494. 

316. Add. Annotation : — Refd. Be Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Oh. 
494. 

318. Add. Annotation .—Apld. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
ShipbuUding & Dry Docks Co., [1926] Oh. 
494. 

319. Add. Annotaiion : — Dlsid. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Oo., [1926] Oh. 
494. 

319a* .] — A shipbuilding contract pro- 

vided for payment of the price of the vessel 
by instalments, the first to be paid on the 
signing of the contract, the next when the 
keel was laid, & others at various stages in 
the l)rogre8S of the ship’s construction. She 
was to be constructed under the inspection 
of the purchasers’ surveyor, to whose 
approval the quality of the material used & 
the workmanship were to be subject. Clause 6 
provided that from & after payment by the 
purchasers to the buUders of the first instal- 
ment on account of the price the vessel & all 
materials & things appropriated for her 
should thenceforth, subject to the lien of 
the builders for unpaid purchase -money in- 
cluding extras, become remain the absolute 


property of the purchasers. After the first 
instalments of the purchase-money had been 
paid ^ the vessel had been partly constructed, 
a receiver was appointed in an action com- 
menced by debenture-holders of the ship- 
building CO. for enforcing their security: — 
Held : certain worked material lying in the 
yard ready to bo incorporated into the hull 
of the vessel approved by the purchasers’ 
surveyor, had not been “ appropriated for 
her ” within the above clause so as to become 
the property of the purchasers. — Re Blyth 
Shipbulldinq &; Dey Docks *00., Foestbe 
V. Blyth Shipbuilding Dry Docks Co., 
[1926] Oh. 494; 95 L, J. Oh. 350; 134 
L. T. 643, 0. A. 

AnnoicUiona: — Betd. Behnk© Bede Shipping Oo.. fl927] 
1 K. B. 649 ; Cammell. Laird & Co. v. Manganese Bronze 
& Brass Go., [1934] A. C. 402. 

325a. Erection of temporary building for special 
purpose — Agreement for return of materials.] 
— ^Pltf. agreed with deft., who was mayor 
of H., to erect the hustings for the election 
for the borough of H., as before with altera- 
tions, for £19 10s. hy receiving the wood back 
again. After the election was ended, the 
mob carried the wood of the hustings away. 
In assumpsit for not returning the wood : — 
Held : deft, was bound to return the wood, 
by putting the hustings safely into the 
possession of pltf,— ^Fuller v. Pattrick 
[1849), 18 L. J. Q. B. 236 ; 13 L. T. O. S. 
185; ISJur. 661. 


Part XII. — ^Assignment and Devolution of Rights and 

Liabilities. 


340. Add. Annotaiion : — Consd. Earle v. Hems- 
worth R. D. 0. (1928), 140 L. T. 69. 

341. Add. Annotations: — As io (1) Consd. Re 
National Benefit Assce., [1924] 2 Oh. 339; 
As io (2) Refd. Re Fenton, Ex p. Fenton 
Textile Assocn. (1930), 99 L. J. Oh. 368. 
As to (3) Apld. Re City Life Assce., [1926] Oh. 
191. As to (4) Consd. Re National Benefit 
Assce., [1924] 2 Oh. 339. 

342. Add. Annotation : — Refd. Jones t?. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 780. 

342a. .] — Pltfs. claimed £1,000 being retention 

moneys due from defts. to a firm of con- 
tractors. Pltfs. claimed under an assign- 
ment dated Apr. 7, 1924. On Nov. 21, 1922, 
defts. entered into a building contract for a 
lump sum with S., the contractors, for the 
construction of a number of cottages under 
a housing scheme. The contract provided 
for interim payments, but no money was to 
become payable to the contractors except on 
the architect’s certificate in writing, &; 
certificates were to be issued when work to 

PART XL SECT. 2. SUB-SEOT. 1. 
a 1. .] — ^An unpaid builder aa 


the value of £1,000 had been executed & 
thereafter at monthly intervals as certified 
by the architect in writing. He was to 
certify the amount from time to time payable 
to the contractors under the contract. The 
amount to be certified by the architect on 
his first & monthly certificates as due to the 
contractors was to be at the rate of 90 per 
cent, of the value of the work, including 
extras. The balance of 10 per cent, of the 
value of the work was to be retained until 
the sum so retained, called a retention fund, 
should amount to £2,472 after which the con- 
tractors were to be paid monthly to the full 
value of the work done & the materials 
supplied. The retention fund was to be 
deposited in a bank until the final adjust- 
ment of accounts. The contract was varied 
by consent, & in the events which happened 
the retention fund amounted to £1,000 at 
the beginning of 1924. This was never 
deposited at the bank & remained a merely 
notional fund^ but both parties treated it as 
a separate sum capable of being earmarked. 

sfcruotion.’—'lff. P. A. Ohbtliab Firm 
V, Shabma (1927), I. L. B. 6 Rau. 87. — 


such has no lien upon tho building in 
his possession for the balance due to 
him, unless under the contract for can- 
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It v^as included without distinction in the 
architect’s final certificate fQr £1,84:8 10s. 2d, 
on Jan. 28, 1927. Meanwhile pltfs., who 
were suppljdng cement to the contractors, 
found that the latter were getting into arrears 
with their pajunents & to obtain further 
credit the contractors, being then indebted 
to pltfs. in the sum of £671 on Apr. 7, 1924, 
assigned to them the retention fund by a 
document dated Apr. 7, 1924, in the following 
terms : In part reduction of^ the amount 

now, or, to be, owing from us to you for goods 
supplied by you, we hereby assign to you all 
moneys now or hereafter to become due to 
us from the Hems worth B. p. C. for retention 
moneys in respect of the G. housing scheme, 
&> for which your receipt shall be a suflScient 
discharge. It is understood that we are only 
to be credited with the amount actually paid 
to you under this assignment as & when the 
same is received by j^ou.” Hue notice of 
that assignment was given by pltfs. to defts. 
on tb 0 following day. This was ackno wl edged 
by defts. on May 26, 1924. By that time the 
contractors had issued a number of debentures 
to the M. & C. Bank. These debentures were 
dated at various periods from Feb. 1, 1900, 
to Feb. 2, 1924, & they charged the under- 
taking & property, both present & future, 
of the contractors, the charge being a specific 
charge on their freehold & leasehold property, 
machinery, goodwill, & uncalled capital & 
a floating charge on all the co.’s other assets, 
subject to a proviso that the contractors 
were not to be at liberty to create any mtge. 
or charge on any of the assets in priority to 
the debentures. A receiver for the debenture 
holders was appointed in Oct. 1924, & he 
duly entered into possession. Seven days 
aft^ the appointment of the receiver a 
resoluticn was passed for the voluntary 
winding-up of the co. The receiver refused 
to recognise the right of pltfs. to payment 
under their assignment in priority to the 
debenture holders, So on the architect’s 
certificate being given in Jan. 1927, defts. 
declined to interplead So paid the retention 
moneys to the receiver for the debenture 
holders : — Held : the assignment in question 
was a good legal assignment & pltfs. were 
entitled to sue on it. The retention fund in 
this case arose out of an existing contract, 


So although it did not become payable until a 
date later than that of the assignment, it was 
a debt or other legal thing in action which 
could be assigned. The assignment was 
within jTud. Act, 1873, s. 25, Law of Pro- 
perty Act, 1926 (c. 20), 8. ,136. It could be 
sued on by the assignee without joining the 
assignor as a party. Pltfs. were therefore 
entitled to recover on the assignment. — 
Fable (G. & T.) (1925), Ltd. v. Hemsworth 
Rural Hibtrict Council (1928), 140 L. T. 
69 ; 44 T. L. R. 758, 0. A. 

344. Add. Annoiediona : — Refd. Cottage Club 
Estates v. Woodside Estate Co. (Amersham) 
(1927), 97 L. J. K. B. 72; Be Wait, [1927] 1 
Ch. 606 ; Earle v. Hemsxyorth B. D. C. (1928), 
140 L. T. 69 ; Williams v. Atlantic Assurance 
Co. (1932), 37 Com. Gas, 304. 

345, Add. Annotationa: — Refd. Lawrence v. Hayes, 
[1927] 2 K. B. Ill ; Earle v. Hemswortb 
B. D. C. (1928), 44 T. L. B. 605. 

345a. Effect of — On contractor's lights under 
arbitration clause.] — Building contractors as- 
signed to a bank all money due So to be- 
come due to them under a building contract, 
which contained an arbn. clause, So the proper 
notice of the assignment was served on the 
building owners. Disputes having arisen 
regarding a claim by the contractors for 
compensation So extra payment, recovrree was 
had to arbn. : — Held : (1) the arbitrator had 
jurisdiction to entertain the arbn., since the 
contractors’ rights under the arbn. clause did 
not constitute a “ legal ” or “ other remedy ” 
for the debt within Law of Property Act, 
1925 (c, 20), 8. 136 (1), So were not passed 
So transferred to the bank by the assign- 
ment ; (2) the arbitrator had to consider not 
merely the terms of the contract within the 
limits of the document, but also the applica- 
tion & enforcement of those terms, having 
regard to the whole legal position which the 
parties had created, including the relinquish- 
ment by the contractors themselves by the 
assignment of their right to claim the debt, 
Ao he must make his award in favour of the 
building owners. — Cottage Club Estates 
V, Woodside Estates Co. (Amersham), [1928] 
2 K. B. 463 ; 97 L. J. K. B. 72 ; 139 L. T. 
353 ; 44 T. L. B. 20 ; 33 Com. Oas. 97. 


Part XIII. — Substituted Contracts and Sub-Contracts. 


869a. Dismissal of sub- contractor at request 

of employer.] — Deft., a contractor, had con- 
tracted to divert a road for a county council, 
as incidental to that purpose, to make a 
tunnel. The work of excavating for the 
tunnel was sub-contracted to a firm called 
0. Bros. This firm was later turned into a 
limited co. So a receiver was appointed by the 


debenture holders. The receiver elected to 
complete the sub-contract, but, hampered 
by lack of money, he was unable to proceed 
with the work at the speed the contract 
requiijed. The head contract contained a 
clause giving the engineers of the county 
council, if they were dissatisfied with any sub- 
contractor, power to require his removal. 


PART Xtn. SECT. 2. SUB-SECT. 2. 

n 1. jyismisaal of eub-contractor 

by architect.] — Deft., a mib-contractor, 
gave pltf., a contractor, a price for 
certain work In connection with a. 
bnUdlng. The contractor was bound 
by sreneral oondltlone of contract ; 
those conditions were not defined nor 
In the contemplation of the parties 
when the snb^ntraotor's prioe was 
given So accepted, nor did he ever 


become party to them, although they 
were referred to & Incorporated in 
certain specifications according to 
which the snb-contraotor was bound 
to work ; — Held : the sub -contractor 
was not bound by a term in the general 
conditions whereby the architect had 

S ower to dlamlsa a sub-contractor.— 
isBURN V. LBaaSTT, [1930] S. A. S. H. 
346.— AUS. 

372 It, Medhanio*a Hen action 
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pending against sub’-confractor — Liafnlitj/ 
for mica Ui:r.]—BorK (Huinry) & Sons. 
Ltd. V. Shkkht (KroHAnD) & Sons 
(1922), 52 O. L. K. 237.— CAN. 


.) — Contractors : — 

Held : entitled to damages for breach 
of contract by sub -contractors by 
reason of materials not being delivered 
In time. — H ope (Hbnby) So Sons, 
LTD. V. Shkkht (Richard) & Sons 
(1923), 62 0. L. R. 237.— CAN. 
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sub-contract, which contained many 
I’ovisions in stmilar terms to those in the 
ead contract, contained no clause providing 
for the contingency of the engineers giving 
a notice under the above clause. The 
engineers served such a notice : Held: (l)as 
the parties had the head contract before them 
when they entered into the sub-contract, 
they must be taken to have had in con- 
templation the possibility of the engineers 
giving such a notice, & a term could not be 
implied in the sub-contract giving the con- 
tractor power, as between hun ^ the sub- 
contractor, upon such a notice being given, 
to put an end to the s\ib-contraot ; (2) a 


recital that the sub-contractor had agreed to 
carry out the work in accordance with the 
torms of the principal contract did not, 
where other clauses were ea:pres8ly dndhided, 
incorporate the clause of the principal con- 
tract here in question ; (3) the effect of the 
giving of the notice was to give the sub- 
contractor the right to sue for breach of 
contract or upon a quantum meruit basis. 
He was not obliged to wait xmtii the date of 
completion arrived & then sue on a breach 
of contract,— -<?handi/B:r Bros., lm>* v. 

[li>361 3 All E. R. 179 ; 80 SoL Jo. 

961, 0. A. 


Part XIV. — Guarantees and Sureties 


383a. — Loans to debtor by creditor.] — A firm 

of contractors agreed to construct a new & 
enlarged dock. The Dock Board required a 
guarantee for the performance of the contract 
<fc defts. gave a joint & several bond in the 
sum of £50,000 conditioned for the due per- 
formance of the contract : — Held : (1) this 
was a contract of guarantee & not of insur- 
ance ; (2) by clause 7 of the agreement the 
Dock Board had made it clear that they were 
a non-disclosing body & they had thereby 
contracted o\it of any duty to disclose ; 
(3) loans of £46,000 made to the contractors 
by the Dock Boaid out of a fund provided 
by the Treasury imder Trade Facilities Act, 
1921 (c. 65), & of which the guarantors had 
no knowledge, wej’e outside the construction 
contract &> therefore outside the guarantee ; 
Sc no certificate of the Dock Board engineer, 
though agreed to be final Sc binding upon 
them, could make the guaranl/ors liable in 
respect of such loans ; (4) such advances, 
though repayable by an inci*eased percentage 
of retention money, were not a variation of 
tlie contract Sc theiefore not a discharge of 
the guarantors, — Trade Indemnity Co., 
1/rD. i\ Workington . Harbour & Dock 
Board, [19371 A. C. 1 ; [1936] 1 All E. R. 

. 454 ; 105 L. J. K. B. 183 ; 154 L, T. 507 ; 

41 Com, Cas. 186, H. D. 

3831,. Bond to Indemnify road authority — 


Authority stated to be rural district council — 
Authority in fact county council.] — On June 6, 
1930, in consideration of the issue by pltf. co. 
of a bond on behalf of P. “ in favour of the 
Gower R.D.C.,*’ in connection with a con- 
tract for road improvement, defts. undertook 
to indemnify pltf. co. against all losses in- 
curred in consequence of having issued the 
bond. On July 4, 1930, pltf. co. Sc P. 
bound themselves by a bond issued in favour 
of the Glamorgan C.C. which had by virtue 
of the Local Government Act, 1929 (c. 17), 
8. SO, become the competent road authority 
on Apr. 1, 1930. Pltf. co. became liable ^ 
perform its obligations under the bond, Sc it 
thereupon sought tp fee indemnified by defts. 
Defts. did not know, when they gave their 
undertaking that the Glamorgan C.C. had 
become the competent road authority i — 
Held: (1) the maxim ignorantia legia 

neminern excuaat was not applicable ; (2) the 
words in the undertaking “ in favour of the 
Gower B.D.C.’* were not mere surplusage 
Sc immaterial, Sc it could not be inferred 
that defts. meant “ the competent road 
authority ; (3) there was no evidence that 
defts. misled pltf. co. by their conduct, Sc 
defts. were not estopped from saying that 
they had never agi*eed to indemnify pltf. co. — 
Provident Accident Sc White Cross In- 
surance Co., Ltd. V, Dahne & White, 
[1937] 2 All E. R. 255 ; 81 Sol. Jo. 421, 


Part XV. — Arbitration Clauses. 

880* Add. Annotation : — ^Refd. Charles v. OardifiP 887. Add. Annotation : — Consd. Oasamikow v. Both, 
OoUieries (1938), U T. L.-B. 448, Schmidt, [1922] 2 K. B. 478. 


PART XV. SECT. 1. 


h 1, — ^.1 — A contract for the con- 
fatruetlon of a covered way from the 
mainland to a lighthouse contained 
an arbn. clause, tlie first part of which 
referred ail disputes, whenever arising, 
as to the contract « its eieodtion to 
the employers* engineer, while the 
second part referred any dispute or 
claim arising after, or oonaequdut on, 
the completion of the contract to 
another engineer. A dispute having 
arisen as to the rate payalbe fw tfee 
removal of certain rock, the oontr^tors 
refused to oonUnne the work, Sc tm 
employers book the work out of their 


hands. An action having been brought 
by the contractors for payment of sums 
alleged to be due under the contract Sc 
for damages : as the work was 

still tn progress, the first part of the 
arbn. danse applied. It being im- 
material that the work had been tak€m 
out of the hands of the pursuers^ Sc 
action sisted to allow the arbn. to 


(Cb. 

ffreaeh of etmSraet tdleffed 

uoainat engineer — Engineer agmotnSed hp 
contract a$ arbitrator,] — One of the con- 
ditions of a ro«d-znakiDg oontract 
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VFOBP f*. NQIMPHKRN 

OOMR0., [19251 8. O. 

) SCOT. 


between pltf. & deft, provided that 
any dispute relating to any aUeged 
breodh of contract by deft, should 
from time to time be referred to Sc 
be decided by the award of deft.*A 
engines. AU^ng that by feaaon of 
breaches of the contract committed 
toy deft, toy Its engineer deft had re- 
pudiated the contract, which repudia- 
tion phf. bad eleofeed to aoeept aa a 
rescission of the contract, pltf, brought 
an action for daznagee or for work Sc 
labdur do^. l>eft applied under 
Arbn. Act, 1928, s. fi, for a atay of the 
“1 was adjmltted by pltf. 
that the brearaes of contraot alleged 
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aaa. am, AnnoMion : — ^RefA. OeAmikow «>. 'Both, 
Soiuniat, [1922] 2 K. B. 478. 

888a» Clause lustrletliig t)nie tor osenlug reference } * 
— Until alter ucmpletlon of works •* — Mean- 
Ing of.] — The form of building contract issued 
by the Boyal Institute of British Architects 
provides, by condition 31 in the schedule 
thereto, that should the building owner not 
pay the builder any sum certified by the 
architect Within the time limited by the 
contract, the builder is to be at liberty to 
determine the contract & recover from the 
buildiz]^ owner payment for all work executed. 
Condition 82 provides that in case any differ*- 
ence shall ar&e between the building owner 
A; the builder as to the construction of the 
contract or as to any matter arising there- 
under, such difference is to be referred to 
arbn., but that “ such reference . . . shall 
not h^ opened until after the completion of 
the works.” During the progress of certain 
works which were being carried out under a 
building contract in the above form the 
building owner neglected to pay the builder 


a sum certified by the architect within the 
stipulated time, & thereupon the builder 
determined the contract under condition 31. 
The builder commenced arbn. proceedings 
whDe the contract works were still uncom* 

E leted, & the arbitrator made an award in 
is favour for the money due to him under 
the contract : — Beld : the words “ until 
after the completion of the works ” in 
condition 32 meant until after completion 
of the whole of the works contract^ for, 
not merely until after completion of so 
milch of the works as the builder was under 
the circumstances bound to perform ; con- 
sequently the arbn. was premature & the 
arbitrator had no jurisdiction to make the 
award ; or at all events the validity of 
the award was sufficiently doubtful to render 
it improper to enforce it summarily. — Smith 
V, Martin, [1925] 1 K. B. 745 ; 94 L. J. K. B. 
645 ; 133 K T. 196, 0. A. 

390. Add, Annotation : — Refd. Trade Indemnity 
Co. r. Workington Harbour & Dock Board 
[1937] A. C. 1. 


Part XVI. — ^Architects and Engineers. 


425. Add, Annotations: — FoUd. Boynton v, 

Richardson (1924), 69 Sol. Jo. 107. Consd. 
Wisbech R. D. C. v. Ward (1927), 91 J. P. 200. 

425a. Interim oertlfloates.} — Pltfs., a 

local authority, made a contract with 
builders under which deft, was the architect. 
The Ministry of Health had the right to re- 
require the use of materials which the Dis- 
posals Board had for sale. While the houses 
were in course of erection deft, gave interim 
certificates, & he also gave documents under 
which pltfs. paid the Board for articles sup- 
plied by the Board. Under these certifi- 
cates Sc documents pltfs, had to pay both the 


builders & the Board for the same material. 
In an action by pltfs. to recover the amount 
from deft, on the ground of negligence i — 
Held : as the certificates were only interim 
certificates, Sc as deft, on going into the 
figures with pltfs. had indicated to them that 
the amount paid to the Disposals Board was 
to be deducted from the final balance due to 
the contractors, deft, had not been guilty of 
negligence, & the action failed — Wisbech 
Rural District Council v. Ward, [1928] 2 
K. B. 1 ; 97 L. J. K. B. 56; 138 D. T. 308 ; 
91 J. P. 200 ; 44 T. L. R. 62 ; 26 L, G. R. 10, 
C. A. 


were amongst the matters aprreed to 
be referred. Deeming himself bonnd 
by authority: — Held: although deft, 
was otherwise entitled to have the 
proceeding stayed until the matters 
agreed to be referred had been referred 
to the appointed arbitrator, in which 
case the ct. could afterwards deter- 
mine whether on his decision there 
had been a repudiation of the contract, 
yet In the exercise of Its discretion 
under the sect, the ot. should not 
-compel pltf. to accept a tribunal which 
in the circumstances had become un- 
suitable for the determination of the 
dispute which had arisen. The matter 
should therefore stand over to enable 
the parties to agree upon another 
arbitrator ; failing such agreement the 
appeal should be dismissed. — Mopkrn 
Hoad Construction Oo. Ptt., Ltd. 
e. Melbourne: Harbour Trust 
Ck)MRS., [1032] V, L. H. 275 ; Argus 
L. H, 237.— AUS. 

PART XV. SECT. 4. 

0 1 , — — A building contract 

contained a clause referring all disputes 
arising under the oontraot to the arbn. 
of the employers* engineer, who ha foot 
superintended & directed the work : — 
Held : as the contractors had agreed 
to the appointment of the engineer as 
arbiter, they could not oraeot to his 
acting upon the ground that he was an 
interested party with a bias.— Craw- 
ford V, Northern Lighthouses 
Combs., 110261 8. O. (H. L.) 22.— 
SOOT 


PART XVI. SECT. 1. 

• i. Unqualified person ,] — 

Held : a person illegally employed 
oould not thereby found a claim for 
admission to the Association of Pro- 
fessional Engineers as being a person 
practising as a professional engineer ** 
under Engineering Profession Act, 
Man. 1920 (o. 38), s. 7. — Re Enoinekr- 
iNG Profession Act, Re Johnson, 
[19221 3 W. W. R. 424 ; 70 D. L. R. 
161.— CAN. 

sf. Termination of appointment — By 
verbal cancelUUion given to archUect*s 
assistant — Record of canceilaUon mode 
by arohiteci,] — Beld : elleotive. — Row- 
let V , Cook, [19201 2 W. W. R. 331 ; 
62 D. L. R. 709.— CAN. 


PART XVI. SECT. 2, SUB-SECT. 1.— A. 

sg« Whether architect liable for mis- 
takes of surveyor ,] — Harries, Hall & 
Kruse v. South Sarnia Properties, 
Ltd., South Sarnia Properties. Ltd. 
V, Baird Sc Baird (Ont.), [19281 4 
D. L. R. 872; on appeal, [1929| 2 
D. L. R. 821 ; 63 O. L. R. 697.— CAN, 


PART XVI, SECT. 2, SUB-SECT. 1,— 0. 


been put to additional expense by 
reason thereof. After the plans were 
prepared, but before the Inacouraoies 
were discovered, the parties quarrelled 
& pltf. retired from the employment 
on terms which he sot out in a letter 
to deft, as follows : “As your decision 
to carry out the erection of garage 
contrary to the instructions issued by 
mo to contractor entirely overrides my 
authority & leaves me without any 
security that tho work will be done as 
I direct, I accept your offer to be 
I'elleved of all responsiblli^ in con- 
nection with same. . . The magis- 
trate gave judgment for pltf. on the 
counterolaim on the ground that tho 
arrangement between tho parties re- 
lieved pltf. from all responsibiJity In 
respect of the plans ; — Held : tiie 
arrangement between the parties only 
relieved the au^hltect from resi>onsi- 
bilitv in connection with the erection 
of the work in aocordauco with the 
plans he had prepared <S: did not reJIeve 
him from any re8p(>usii)iJity whicdi he 
had incurred by reason of defects In 
the pla’^8 & specif] eat ions whioii were 
not known to the building owner at the 
time. — MtTBNANi^. r. ^tkebe, [lUSiJ 
W. A. L. R. 98.— AUS. 


sj. Retirement of architect — 
seguent discovery of inaccuracy in plans. ] 
—Pltf., on ai^itect, sued for pro- 
fessional fees, Sc deft., building owner, 
oounteroiahned for damages for nog- 
llgenoe on the ground that certain 
measurements in the plans prepared 
by pltf. were inaooumte, Sc that he bad 
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PART XVI. SECT. 2, SUB-SECT. 2. 

I In giving decisions .] — 

Where the owner's engineer is made 
arbitrator, he must guard against 
being unduly inlluenced by his em- 
ployere ; & if It appears that he 18 so 
biased as to bo likely not to decide 



Cases 428“-458. English and Empibe Digest Supplement. 


428. AM. Annotation Wisbech R, 0, i». 
Ward, [1927] 2 K. B. 658. 

484. i(M. AnnoMon .‘-Distil. Nixon v. EritE 
U.D.C.,[1924]1K.B.87. 

436. Adi Annotaiion ;-ReM, Nixon v. Erith 
U. D. 0., [1924] 1 K. B. 819. 

448. AM, Annotation :-Mi Graves v. Cohen 
(1929), 46 T. L R. 121. 

462a. General Housing Memorandum 

No. 4.]-Elkington V . Wandsworth Corpn. 
(1924), 41 T. L. R. 76 ; 88 J. P. Jo. 702. 


458. AM. intwWione.'-Apld, Higgins o. North* 
ampton County Borough (1926), 90 J. P. 
82. Reid. Shipley Htban District Council v, 
Bradford Corpn. jl935), 179 L, T. Jo. 475. 


Sect. i-REGISlRATION. 

See Architects (Registration) Act, 1981 
(c. 33). 


fftiriy, then the oontraotor will not be 
bound by bis decWon.-BiOMB v. 
Rboina (City), [1920] 1 W. W. R. 
3111,50 D.L.R. 93; I3Alto.L.R. 
94.~CAN. 

PART XVI. SECT. 2, SUB-SECT. 3. 

si. AdmUsemt by unregiskrtd' 
ardiM-Formly on re0er but 
struck off.]-K V. Shewbeookb, [1931) 
3 W.W. R. 97; 56 Can. C. C. 365 ; 
44B.C.R.313.~CAN. 

PART XVI. SECT. 8. SUB-SECT. 1. 

dl. en- 

titled to papout lor plans adopted & 
used, although there was no express 
contract to that eirect.-SiNnLAiR v, 
Land Settlement Board (B. C.), 
(192.M 2 D. L R. 1050.-CAN. 

jj, — )Vo,.|i; (jone before registra- 
Hon (IS arcliild,]— A person employed 
as an architect who is not restored, 
& whose employment is discontinued 
before he becomes registered, cannot 
recover for his services.— Rowley v. 
Cook, [1920] 2 W. W. R. 331 ; 52 
U.L.R. 709.-CAN. 


PART XVI. SECT. 8, SUB-SECT. 2 

» 

k 1. Plans approved by mployer- 
To be used at future date.f-ffeld: 
employer bound to pay, even though 
the building contemplated was never 
erected.~QDiRK e. Town of Sydney 
Mines (1923), 56 N.S.R. 281.-CAN. 


PART XVI. SECT. 8, SUB-SECT. 8. 

445 11. — .]-An ardhltect employed 
to prepare plans is entitled to be paid 
a fair remuneration for bis work, 
notwithstanding that the employer 
does not benefit by the work & does 
not erect the buildings contemplated 
by the plan6.-HuTCHiNBON u. T 
(1927), 48 N. L.R.45I.-8.AF. 

446 ill. — .1 -Bridgman e. Vol- 
LANS (Mam), [1928] 3 D.L. R. 679.- 
CAN. 

PART XVI. SECT. 8, SUB-SECT. 4. 

o(p. 445) 1. .]~Pltl..aD 

architect, prepared plans for & superin- 
tended toe erection of a building esti- 


mated to oost)175, 000. After $50,000 
had been expended, pltf. rendered a 
partial account based um the esti- 
mated cost at 3$ per oenl, amounting 
to $6,125, Intimating that the full 
charge lor his servioeB would he 5 per 
cent, of the estimated cost. Deft, con- 
sidered the claim exceasire, k dispensed 
with pltf.’s further smimi-UtU; 
pltf. snonld be awarded for bis services 
up to the time of bis dismissal, indudliig 
damages for dismissal, the sum of 
$8,000.-Oobb V , Roy, [1921] 54 
N.8. R. 185; 67 D.L. R. 212.-CAN. 

n(p. 445) L .]-Dalltn». 

Niagara Palm City, [1934] 4 D. L, R. 
798.-CAN. 

St. Btasordle rmimeraHon.Hn the 
absence of adequate proof of pro- 
fessional usage which would require 
the employer to remunerate the 
architect In terms of the tarifl framed 
under Architects & Quantity Surveyors’ 
(Private) Act, No. 18 of 1927, the 
latter Is entitled to a reasonable 
remuneration for the services he 
rendered.-McEiNLAy a. Rorvik, 
[1935] N.L. R.80.-S.AF. 
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BUILDING SOCIETIES. 


Part III.— Rules. 


13. Add» Annotation ; — Oonsd. Hole v. Garnsey, 

[1930] A. 0. 472. 

14. Add. Annotation : — Consd. Hole v. Garnsey» 

[1930] A. C. 472. 

15. Add. Annotation : — Consd. Re United Citizens* | 
Investment Trust (1931), 101 L. J. Ch. 17. 

17. Add. Annotation : — Apld. Rc Quinn & 

National Catholic Benefit &; Thrift Soc.’s 23. 
Arbitration, [1921] 2 Ch. 318. 


19. Add. Annotation: — Consd. Hole v. Garnsev, 

[1930] A. 0. 472. 

20, Add. Annotations : — Consd. Be Quinn & 
National Catholic Benefit k Thrift 8oc.*8 
Arbitration, [1921] 2 Ch. 318 ; Hole v. 0am- 
sey, [1930] A. C. 472. 

Add. Annotation : — Consd. Re United Citizens* 
Investment Trust (1931), 101 L. J. Ch. 17. 


Part IV. — Officers. 


36. Add. Annotation : — Refd. Deuchar v. Gas 
Light k Coke Co., [1924] 2 Oh. 426. 

37. Add. Annotation : — Refd. Sun Permanent 
Benefit Bldg, Soc. v. Western Suburban & 
Harrow Road Permanent Bldg. Soc., [1921] 
2 Ch. 438. 


65a. S. P. R. V. Hastie (1803), Le. & Ca. 269 ; 
1 New Rep. 335 ; 82 L. J. M. C. 63 ; 7 L. T. 
695; 27 J. P. 85; 9 Jur. N. S. 235 ; 0 
Cox, C. C. 264 ; 169 E. R. 1391 ; suh nom. 
R. V. Hartie, 11 W. R. 293, 0. C. R. 


Part VI. — Shares. 


84. Add. Annotation : — Consd. Re United Citizens* 
Investment Trust (1931), 101 L. J. Ch. 17. 

85. Add. Annotation : — Consd. Re United Citizens* 
Investment Trust (1931), 101 L. J. Ch. 17. 


86. Add. Annotation : — Consd. Re United Citizens* 
Investment Trust (1931), 101 L. J. Ch. 17. 
101. Add. Anjxotation : — Refd. Be Burradon & 
Coxlodge Coal Co. (1930), 23 B. W. O. C. 7. 


Part VII.- 

110, Add. Citation: — subsequent proceedings^ 
[1921] 2 Ch. 438, O. A. 

110a, Rights & benefits under — Whether 

transferable.] — Sun Building Society v. 
Western Suburban & Harrow Road 
Building Society, No. 230a, post. 

112. Add. Annotations: — As to (1) Refd. Sun Per- 
manent Benefit Bldg. ^c. v. Western 
Suburban k Harrow Road Permanent Bldg. 
Soc., [1921] 2 Oh. 438. As to (3) Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban k Harrow Road Permanent Bldg. 
Soc., [1921] 2 Cb. 488. As to (4) Refd. Sun 
Permanent Benefit Bldg. Soc, v. Western 
Suburban k Harrow Road Permanent Bldg, 
Soc., [1921] 2 Oh. 438. 

115 a, Collateral security for first mortgage.] — 

An estate co. in respect of two sejjarate 
advances for the purposes of one building 
estat/e mtged. two separate sets of plots of 
that estate with a building society. It further 
secured each advance by a collateral charge. 
Thes6 collateral charges were second mtges. 
k each contained a clause stating that Law of 


Advances. 

Property Act, 1925 (c. 20), s. 93, should 
apply to the charge. It was most probable 
that it was intended that that clause was 
intended to negative such application. The 
estate co. had executed another mtge. with 
the same society in respect of quite different 
land & the society, not being satisfied with the 
security in this case, refused to allow the 
collateral mtges. to be released unless this 
third mtge. was also redeemed. It was con- 
tended that as the society was forbidden by 
statute to lend money on the security of a 
second mtge., the collateral mtges. were 
invalid k inoperative : — Held : (1) the Build- 
ing Societies Act, 1894 (c. 47), s. 13, for- 
bidding an advance on land subject to a 
prior mtge. does not make void a second 
mtge. where the society already has a first 
mtge. as security for the same debt. The 
society can fortify its position by taking a 
second mtge. ; (2) the collateral mtge. being 
good, the society was entitled in the 
stances to consolidate this mtge. with the 
third mtge. k to refuse to redeem unless the 
debts outstanding under both mtges. were 
satisfied in full. 


PART VII. SECT. 2. 

- Right to paHial release of moHgaged property.]— Almon v. Faibbanks (1876), 10 N. S. R. (1 R. & 

407.— CAN. 


0 .) 
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Cases 116a— 280a. Enoush and Empiee Digest Sdpplebo!NT, 


Consideration of a verbal collateral agree- j 
ment to release houses from a mtge* upon 1 
payment of £400 imon the sale of each house. 
— ilAYEs Bridgk Estate v, Poetman BmiiD- 
ING Society, [1936] 2 All E. B. 1400. 

119. Add. Ciiaiion ! . — subaegitent proceedings, 

[192112 Ch. 438, O. A. 

123a. Effect of attornment clause.] — Woolwich 
Equitable Building Society v. Preston 
(1937), 54 T. h. B. 80 ; 81 Sol. Jo. 943. 

134. Add. Annotation : — Consd. Re United Citizens* 
Investment Trust (1931), 101 L. J. Ch. 17. 

142. Add. Annotation : — Pefd. Re United Citizens* 
Investment Trust (1931), 140 L. T. 218. 

146. Add. Annotation : — Hefd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Boad Permanent Bldg. Soc, (1921), 
91 L. J. Ch. 74. 

147. Add. Annotation: — Refd. Waring v. London 
& Manchester Assurance Co., [1936] Ch. 310. 

155. Add. Annotation : — Refd. Hayes Bridge 
Estate V. Portman Building Society, [1936] 

2 All E. R. 1400. 

168a. — — .] — Kidderminster Mutual Benefit 
Building Society v. Ha^ddocic (1936), 80 
Sol. Jo. 466. 

161. After this case add : — 

-.] — See, now. Law of Property Act, 1926 
(c. 20), s. 116. 

174. After this case add i- 

-.] — See, now, Law of Property Act, 1926 
(c. 20), s. 116. 


174a. Transfer of property ds shares — ^No release 
from covenant — Liability on covenant.]— 

Deft, received from pltf. building society an 
advance upon mtge. of Certain ' property, 
such advance being regulated by the number 
of advanced shares held by him. He 
subsequently transferred the equity of re- 
demption in the property &> his shares to a 
third party. The rmes provided that when 
that had been done the transferee should be 
liable for all subscriptions So that the board 
of the society might grant to the original 
mtgor., at his cost & charges, a retease 
from all future liability in respect thereof. 
The covenant in the mtge, was to pay the 
money advanced to him So also such other 
subscriptions So payments a*s may become 
payable in respect of the shares i — Held : 
the proper construction of the covenant was 
that the original mtgor. was liable to pay all 
sums due in respect of such shares whoever 
the shareholder might be ; So the proper 
construction of the rules was that in order to 
be released from the covenant, he must obtain 
a release from the hoard. — West Bromwich 
Building Society v. Bullock, [1930] 1 
All E. B. 887 ; 80 Sol. Jo. 664. 

182. After this case add : — 

“.] — See, now. Law of Property Act, 1925 
(c. 20),s. 115 (9). 

184. Add. Annotations : — Refd* Sweet v. Mac- 
diarmid (or Henderson) (1920), 7 Tax Oas. 
040 ; Inland Revenue Comrs. v. Hay (1924), 
8 Tax Cas. 636. 


Part VIII. — Borrowing and Loans 


187a. For purchase of mortgages Whether pur« 
pose of society.] — Sun Building Society v. 
Western Suburban So Harrow Road 
Building Society, Np. 2S0a, post. 

190. Add. Annotation : — ^Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban So 
Harrow Road Permanent Bldg. Soc., [1921] 
2 Ch. 83. 

198. Add. Annotations : — As to (2) Consd. Re 
Airedale Co-operative Worsted Manufacturing 
Society, Ltd., [1933] Ch. 639. Hefd. Bowling 
V. Cox, [1926] A, C. 751 ; Be SimioB, Ex p. 
Trustee v, William Simms, Ltd. So Gillett 
(1933), 176 L. T. Jo. 142. Generally, Mentd. 
Dominion Coal Co. v. Mackinonge S.8.' Co., 
[1922] 2 K. B, 132 ; Boston Oorpn, v. 
Fenwick (1923), 129 L. T. 760; Holt v. 


Markham, {1923] 1 K. B. 504 ; Cantiare 
San Rocco S. A. v. Clyde Shipbuilding So 
Engineering Co., [1924] A. 0. 226; Anchor 
Donaldson v. Oroasland, [1929] A. C. 297 ; 
Marconi’s Wireless Telegraph Co. v. Newman, 
[1930] 2 K. B. 292. 

202. Add. Annotation : — Refd. Joachimson f?. 
Swiss Bank Oorpn., [1921] 3 K, B. 110. 

208. Add. Annotation : — >Refd. Be United Citizens* 
Investment Trust (1931), 146 L. T. 213. 

220. Add. Annotations : — Consd. Be Airedale Co- 
operative Worsted Manufacturing Society, 
Ltd., [1933] Ch. 639. Refd. Bowling v. Cox, 
[1926] A. 0. 751 ; Be Simms, Ex p. Trustee 
V. William Simms, Ltd. So GiUett (1933), 176 
L. T. Jo. 142. 


Part IX. — Investment or Other Application of Surplus Funds. 

228. Add. Annotation : — Refd. Sim Permanent 230. Add. Citation : — atibseqtteni praoeedi/ngs, 
Benefit 6ldg. Soc. v. Western Suburban So [1921] 2 OL 438, 0. A* 

Harrow Road Permanent Bldg, Soc., [1921] 280a. Insufficient surplus funds to carry 

2 Oh. 438. out purchase.] — Although a building ik>oiety 


PART VII. SECT. 8, 
id. Assumption of mortgage by mar* 
chcMfr — Monthly inMalmmts unpaiA*-* 
Rights of bvrc/taa«r.}— 8 tabk v. Shisp- 
HHBD (1881), 29 Gr. 318- — CAN. 

PART VII. SECT. 4. 

24 L DetermimJttm of omouni pay* 


. , for losses inoumd \ O. h. B. 471 ; 2 O. W. Rf 870.— CAN. 

management of society.} — : under 
the mtge. in question So the hye-taws 
So rules of the society, the society could 
not charge against the mtge. a share of 
losses inourm in the managem ent of _ 

f oretdose for the’ whole amount duej 
liOAK Oo. (1908)* 23 O. h. T. 165 ,; 6 to be oomputed aoiKjrding to the roles.* 
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PART VU. SECT. fi,.5yB>SE0T. 2. 

t. For the exlstliig ** 
read _ “ Bidd : pltf, 



Vol. Vn.— Bnilding Societies. Cases SSOa— S86a. 


xxiay transfer its mtgeg. either to an indi- 
vidual or to another building society, yet 
if it agrees to sell those seoxintles to a pur- 
chaser Sa makes no stipulation as to what it 
is that the purchaser is to take under such 
agreement for sale, the only conclusion 
that can be drawn is that it agrees to transfer 
such benedts as it itself enjoys, Sd that it 
cannot do, Pltf. society was in liquidation, 
in May, 1919, its liquidators entered into a 
contract with deft, society for the sale to 
deft, society of thirty-seven of the freehold 
& leasehold mtges. of pltf. society for £6,400. 
Deft, society having declined to complete, 
pltf. society issued a writ for specific per- 
formance. Subsequently the parties by 
agreement stated a special case for the opinion 
of the ct as to, amongst other things, whether 
the contract was ultra vires deft, society, 
because it had not at the date of the contract 
surplus funds properly available for invest- 
ment, & whether pltf. society could transfer 
the mtges. without the consent of the 
mtgors. Both these points were decided in 
favour of pltf. society : — Held : (1) although 
the contract might be intra vires in its incep- 
tion, notwithstanding that deft, society had 
not sufficient surplus funds to carry it out, 
yet if at the time when an order was made for 


its specific performance deft, society had not 
sufficient surplus funds the effect of the order 
would be to require the society, which was 
not an Investing society, to invest moneys 
which were not its surplus funds in a security 
in which it had no power to invest them ; 
(2) a further effect of the order, if made, 
would be to require deft, society to borrow 
money to pay for the mtges. ; & as its bor- 
rowing powers could not be resorted to 
except for borrowing for the purposes of the 
society, & as the purchase of the mtges. 
was not one of those purposes, the order 
would be an order requiring deft, society to 
do an ultra vires act ; therefore no order for 
specific performance ought in the circum- 
stances to be made ; (3) having regard to 
the fact that the mtges. in question were 
building society mtges., pltf. society was not 
in a position to transfer to deft, society all 
the rights & benefits to which under them it 
was itself entitled, pltf. society was not 
ready & willing ^ perform its part of the 
contract, & consequently it could not enforce 
the contract. — Sun Building Society v. 
Western Suburban & Harrow Road 
Building Society, [1921] 2 Oh. 438 ; 91 
L. J. Ch. 74 ; 125 L. T. 782 ; 37 T. L. R. 
844 ; 66 Sol. Jo. 734, 0. A. 


Part X. — Disputes. 

242. Add. CUcdion .—37 J. P. 438. , L. O. O. (1927), 187 L. T. 49. 

251. Add. Annotaiion : — ^Reld. Northwood t>. | 277. Add. Citation : — 37 J. P. 488, 


Part XII. — Amalgamation and Transfer 


285a. Amalgamation — Effect of 1874 Act, s. 38 — 
Dissolution of constituent societies un- 
necessary.] — By a contract dated Sept. 16, 
1928, applt. agreed to sell to resp. two free- 
hold plots of land & a dwelling- house. On 
Nov. 80, 1925, the property so contracted 
to be sold was mtged. to the H. Equitable 
B.B. Society, & on Jan. 31, 1928, that society 
was united in accordance with the provisions 
of the Building Societies Acts with the 
H. Permanent B.B. Society under the name 
of the H. Building Society. On June 28, 
1928, the money due on the mtge. was repaid 
to the H. Building Society, which society 
gave a receipt endorsed on the mtge. A note 
was also endorsed that on Jan. 31, 1928, the 
H, Equitable B.B. Society & the H. 
Permanent B.B.Society were united & became 
one society under the name of the H. Building 
Society, & that the transaction was duly 
registered as required by the Building 
Society Acts. The purchaser required an 
abstract of the documents effecting the 
transfer of the mtge. to the H. Building 
Society from the H. Equitable B.B. Society 


& asserted that resolutions as to union, the 
notice to the registrar, & consents in writing 
of the shareholders in the two societies must 
be abstracted. The purchaser also claimed 
to be entitled to see the instrument of union 
to ascertain that the provisions of the Build- 
ing Societies Acts had been complied with. 
The vendor contended that this was not 
necessary as under 1877 Act, s. 6, the 
registration operated as a conveyance of the 
property which was then vested in the H. 
Equitable B.B. Society. The judge held 
that uhder the Building Societies Acts the 
possibility was contemplated of a union with- 
out a dissolution of the uniting societies, 
1877 Act, s. 6, which provided that the 
registration of the union should operate as a 
conveyance, must be read as subject to 
1874 Act, s. 33, under which the in'itrument 
of union might provide that certain properties 
should be excepted & not transferred, & it 
was therefore necessary for the purchaser 
to be furnished with an abstract of the 
instrument of union to enable him to see 
whether 1877 Act, s. 5, could operate without 


PART X. SECT, 1. 

248 II. ,} — ^The rules of the 

building society provided that every 
dispute arising between members of 
the society or any person claiming 
throu^rh or under a member or under 


the rules of the society or any officer 
thereof should be referred to arbn. : — 
Held : the effect of the rules of tho 
society k sect, 86 of Building Societies 
Act, 1886, was not to oust the juris- 
diction of the ct. to determine a 
gue^ion whether a certain person was 
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momher of the society or not, such 
iiestion not being a dispute within 
w riiJes & sect. 36 of the Act. — 
OPTON & Downs BuinniNa Co., Ltd. 
Darling Downs Boilbing Sooibtt, 
935J Q. S. R. 237.— AUS. 



Cases 28Sa— 370. English and Empire Digest Supplement. 


any qualif5 cation : — Held: 1874 Act, s. 83,, 
&; 1877 Act, s, 5, contemplated that a union 
of two societies might be made without a 
dissolution of each society, A; it was putting 
too much on 1874 Act, s. 33, to say it gave 
complete union so that no inquiry could be 
made as to the terms of union, A 1877 Act, 
e. 5, made it clear that only such properties 
vested in the united society os the instrument 
of union provided, therefore it was necessary 
that the vendor should abstract A verify the 


resolution of union, the notice to be given to 
the registrar of the union, A the other 
instrument of union if any, A until he had 
done so he had not produced to the purchaser 
a proper title. — Re Frybb A Hampson’s 
Contract (1929), 140 L. T. 680, 0, A. 

285b. Property vesting in united society — 

Dejj^ndent on terms of Instrument of union.] — 
A Hampson’s Contract, No. 

ante. 


Part XIII.- 

298. Add. Annotation : — Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 

294, Add. Annotation : — Consd. Re United Citizens* 
Investment Trust (1931), 101 L. J. Ch. 17. 

298, Add. Annotation : — Retd. Re United Citizens* 
Investment Trust (1931 ), 101 L. J. Ch. 17. 

305. Add. Annotation : — Reid. Re Vernon Heaton 
Co., [1936] Ch. 289. 

807. Add. Citation : — subsequent proceedings t [1921] 
2 Ch. 438, C. A. 

310. Add. Annotation : — Refd. Re United Citizens’ 
Investment Trust (1931), 101 L. J, Oh. 17. 

313, Add. Annotation : — Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 

314. Add. Annotation : — Consd. Re United Citizens* 
Investment Trust (1931), 101 L. J. Oh. 17. 

316. Add. Annotation : — Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 


-Dissolution. 

343. Add. Annotation : — Refd. Re United Citizens’ 
Investment Trust (1931), 146 L. T. 213. 

844. Add. Annotation : — Generally, Refd. Re 
United Citizens’ Investment Trust (1931), 
146 L. T. 213. 

* 349. Add. Annotation : — Refd. Re United Citizens’ 
Investment Trust, [1932] 1 Ch. 395. 

859. Add. Annotation : — Refd. Be United Citizens* 
Investment Trust (1931), 146 L. T. 213. 

365. Add. Annotation : — Consd. Re United Citizens* 
Investment Trust (1931), 101 L. J. Oh. 17. 

870. Add. Annotations: — As to (2) Consd. Re 
Airedale Co-operative Worsted Manufacturing 
Society, Ltd., 1 1933] Ch. 630. Refd. Bowling 
V. Cox, [1926] A. C. 751 ; Re Simms, Ex p. 
Trustee v. William Simms, Ltd. A Gillett 
(1933), 176 L. T. Jo. 142. 


BURGLARY AND THEFT INSURANCE. 


See Insuhance. 
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Vol. Vn. — ^Burial and Ctemation. Cases 20a— 140b. 


BURIAL AND CREMATION. 

Part I. — Rights and Duties of Executors and Others as to 

'Burial. 

20a# Not Ireoholdi ©state — No personal estate — 47# Add» AnnoicUion : — Held. Barnett v, Cohen, 

8 & 4 WIU. 4, c. 104 #]— Cabtbr v# Beard [1921] 2 K. B. 461. 

(1839), 10 Sini* 7 ; 3 Jur. 632 ; 69 ES. li. 514. After this case add : — 

Annotation : — Held# Rc Rhodes, R-hodes o. Rhodes (1890), _ (Mis- 

44 Ch. D. 94. cellaneous Provisions) Act, 1934 (c. 41), 

^ ^ s. 2 (3). 

45. AM. Annotations :-^A8 ^ (2) Retd, Kent V. Verbal Instructions by deceased for 

Ford, elaborate funeral.] — Re Read, Galloway v. 

[1937] 3 All E. R. 369. Harris (1892), 30 SoJ. Jo. 626. 


Part II. — Churchyards. 

69 . After this case add : — 

.] — SeCf now, Parochial Church Council (Powers) Measure, 1921 (No. 1), s. 4 (1) (ii) (c). 


Part III. — Burial in Churches and Churchyards. 


77. Add. Annotation: — Re(d. Preston Corpn. v. 
Pyke, [1929] 2 Ch. 838. 

81. Add. Annotation : — Consd. Preston Corpn. v. 
Pyke, [1929] 2 Ch. 338. 

101. Add. Annotation: — Refd. Preston Corpn. v. 
Pyke, [1929] 2 Ch. 338. 

121. Add. Annotation : — Refd. R. v. North, Ex p. 
Oakey (1926), 43 T. L. R. 60. 

188. Add. Annotation : — Refd. Capel St. Mary, 
Suffolk V. Packard, [1927] P. 289. 

189. Add. Annotation : — ^Refd. Be Little Gaddcsden 
Churchyard, Ex p. Cuthbertson, [1933] P. 150. 

140a. Material — White marble.] — (1) A faculty to 
erect a memorial in a churchyard was refused 
by the Consistory Ct. on the ground that the 
memorial was to be of white marble. It was 
8 feet by 4 feet, & consisted of a St. Andrew’s 
cross about 1 inch above the ground. Rest- 
ing on the cross was a vase about 20 inches 
above the ground. Forty-one per cent, of 
the memorials already in the churchyard 
were of white marble : — Held : there was 
nothing illegal in the use of white marble 
for the memorial & in the circumstances the 
wishes of petitioner ought to be acceded to 
& a faculty granted. 

(2) The incumbent’s so-called discretion 


does not exist. All that he can do, when any 
one wishes to erect a memorial, if he docs not 
consent, is to say that that person must obtain 
a faculty, & if that faculty is refused the 
matter cannot proceed. That is the power of 
the incumbent ; he has no judicial discretion. 
In the second place there has been a grave 
misunderstanding as to the report of the 
Central Council for the Care of Churches, & 
its pamphlet on the care of churchyards. 
That report is merely advice, & does not 
profess to be anything else. The incumbent 
in the present case thought that he was bound 
to follow that report. He spoke of himself 
as a man under authority, referring to the 
diocesan report, which followed the lines of 
the report of the Central Council. That is 
wrong, for, as I have said, these reports are 
merely advice. The only authority is that 
of the Chancellor & of the ct. to which 
appeals from his decision can be taken (Sir 
Lewis Diedin). — Be Little Gaddesden 
Churchyard, Ex p. Cuthbertson, [1933] P. 
150 ; 8uh nom. Cuthbertson v. Little 
Gaddesden Parishioners, 77 Sol. Jo. 208. 

I, Powers of incumbent .] — Be Little Gaddes- 
den Churchyard, Ex p. Cuthbertson, 
No. 140a, ante. 


PART I, SECT. 1. SUB-SECT. 1. 
sa. General rule.] — In the absonoe of 
a teBtamentary disposition providing 
otherwise, the right to the posseselon 
of a dead body for the purposes of 
preservation & burial belongs to the 
surviving husband or wife or next of 
kin, & for any infraction of sold right, 
such as an unlawful mutilation of 
the remains, an action for damages will 
He & recovery may be had therein for 
mental suffering which results proxi- 
mately from the wrongful aot although 
no actual pecuniary damage Is alleged 
or proven. — EX)M oni>s e. Armstrong 
Funeral Homb, Ltd.. fl930) 8 W. W. 
R. 649; 119,31] 1 D. L. R. 676; 26 
Alta, L, R. 173.— CAN. 

*b. Right of executor.] — ^The exor. 
has a right to the body for the purpose 
of burM, & in an action by an exor. 
against the widow & others, an Interim 
ini unction was granted & continued 
until the trial of the action, roetraining 


defts. from preventing pltfs. from 
carrying out the burial of the body of 
the deceased. — Huntbr v. Huntf.r, 
[1930] 4 D. L. R. 266 ; 66 O. L. R. 
586.— CAN. 

PART I. SECT. 2. SUB-SECT. 2. 

80 . Coroner- — Liability of muni- 
cipality .] — An unclaimed human body 
having been found dead within the 
area of deft, municipality, a provincial 
coroner instructed plti., an under- 
taker, to prepare It for burial. Pltf. 
did the neoossaiy work & completed 
the burial & sued the municipality for 
his labour & expenses incurred : — 
Held : reading together Coroners Act, 
R. S. M., 1913. Manitoba Anatomy 
Aot, R. S. M., 1913, & Burials Act, 
R. S. M., 1913, sect. 6 of Coroners Aot 
placed the duty on the coroner to 
cause the body to be Interred & 
sect. 19 of Burials Aot rendered the 
municipality liable for the expenses of 
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the Interment. — Davky v. Cornwallis, 
[1931] 1 W. W. R. 1 ; 2 D. L. R. 80; 
39 Man. L. R. 259.— CAN. 


PART II. SECT. 1, SUB-SECT. 1. 

86 . Company — Whether lot holder,”] 
— Bawikw Ceaiktkuy Co. v. McLean, 
[1932] 3 D. L. R. 099 ; 5 M. P. IL 
302.— CAN. 

PART III. SECT. 6, SUB-SECT. 2. 

136 i. Removal — To another part of 
cJinTchyciTii •] " — ^ Wlicro ^ proposed 
eSsion of the fabric of a Scottish 
Episcopai church ciilailed encroach- 
ment on part of the graverurd surround - 
iiig the church, tho ct., in the oxeroiso 
of the nobile onieium. aiithorlsod the 
romovtil# to cortHin couditious^ 

of the gravestones, & their ro -erection 
upon or near the fabric of the new 
building. — C hristie, etc. Petitioners, 
[19261 S. 0. 760.— 80OT. 



V(d. VIL-~>-Biirial and Cremation. Oases S72— 800a. 


Part X. — Position of Burial Grounds. 


272. AM* Annotation f — As to (!) Held. Gmigola 
MeHhyr Oo. v. Bwazmea Oorpn., [1929] A. 0. 
344. 


274. Add* Annotation : — Refd. Ghraigola Merthyr 
Oo. V. Swansea Oorpn., [1929] A. O. 344. 

277. Add* Annotation A.-G. v. Hodgson, 

[1922] 2 Oh. 429. 


Part XI, — Closed and Disused Burial Grounds. 


279a. Removal of graves — Liability of trustees to 
Injunction.] — Persona had purchased family 
graves in perpetuity in a private burying 
ground, wmch was afterwards closed by 
order of the Queen in council. There was 
no formal grant executed, but their title was 
merely evidenced by a receipt for tbe pur- 
cbase-money stating tbe purchase : — Held ♦* 
they were entitled to an injunction to restrain 
the trustees from removing or injuring the 
graves or gravestones, etc., but the relief 
must be limited to the spot purchased by 
pltfs., &; the rights of tbe trustees to the 
remainder was unaffected. — ^M oheland v* 
Richardson (1859), 22 Beav. 696 : 25 L. J. 
Ch. 883 ; 27 L. T. 0. S. 287 ; 20 J. P. 647 ; 
2 Jut. N. S. 726 ; 4 W. R. 765 ; 52 B* R. 
1238. 

284. Add* Annotation : — Reid. Swift v* Board of 
Trade, [1926] A. C. 620. 

290. After this Oase add 

,] — See^ nowt Parochial Church Council 

(Powers) Measure, 1921 (No. 1), s. 4 (1) (ii) (c). 

291. Add. Annotations : — Consd. Nicholl v* Llant- 
wit Major Parish Council, [1924] 2 Ch. 214. 
Apld. L. C, C. V* Greenwich Corpn., [1929] 
1 Ch. 806. 

291a. ,] — A parish council being the duly 

constituted buri^ authority for the parish 
took from pltf. , in consideration of a covenant 
to redeem the tithe rentcharges charged on 
the land being conveyed & on adjoining land 
retained by pltf., a conveyance of land ** to 
hold the same . , . according to the true 
Intent & meaning ** of the Burial Acts. The 
land proved unfit ds was never used for 
intennontfi, & it was never fenced off or 
consecrated, nor did it adjoin any burial 
groimd. The council agreed with pltf., with 
the approval of the parish meeting, to 
exchange the land for other land suitable for 
use as a burial ground ; — Held : (1) the land 
first apquired by the council had never been 
‘‘set apart for the purposes of interment ** 
& was not therefore a “ disused burial 
ground,** so as to be subject to tbe restriction 
imposed by 1884 Act, s. 8 ; (2) the council 
had power to effect the exchange by virtue 
of the powers to sell land not required for 
interments ^ to buy land for the purposes of 
interment conferred respectively by 1852 
Act, SB. 28 26, as extended by 1868 Act, 

g. 7 .— Nichoul V. IiMNTwrr Major Parish 
O ouNOir.. [1924] 3 Oh. 214; 93 L. J. Oh, 
602 ; 131 L. T. 634 j 68 Sol. Jo. 718. 

AwruMUm : — Ae (1) Hiqrld. L. O. O. v* Qroenwiob 
(19291 1 Oh. 305. 


292. Add* Annotations : — Consd. Nicholl v* Llant- 
wit Major Parish Council, [1924] 2 Ch. 214, 
Apld. L. C. 0. V, Greenwich Oorpn., [1929] 
1 Oh. 805. 

294a. Land set apart for interment — Interments 
abandoned as to part — Continued as to other 
part.] — (1) Where a piece of land has been 
effectually set apart for the purposes of 
interment it becomes a “ burial ground ’* 
within the aggregate definition of Metro- 
politan Open Spaces Act, 1881 (c. 34), 1884 
Act, A Open Spaces Act, 1887 (c. 32), & any 
portion for which the purposes of interment 
are subsequently abandoned becomes a 
“ disused burial ground ” within the similar 
definition, although interments still go on 
in other parts of the cemetery, 

(2) A sale of a “ disused burial ground ’* 
by the Admiralty under the general powers 
of Admiralty Lands & Works Act, 1 864 
(c. 67), s. 15, is not a sale under the authority 
of an Act of Parliament within 1884 Act, 
8. 5, &; consequently the disused burial 
ground still remains subject to. the building 
prohibitions of 1884 Act, s. 3. — London 
County Council v* Greenwich Oorpn., 
[1929] 1 Ch. 305 ; 98 L. .T. Ch. 49 ; 140 L. T. 
456 ; 93 J. P. 123 ; 45 T. L. R. 144 ; 27 
L. G, R. 282. 

296. Add* Annotation : — Consd. L. 0. O. v. Green- 
wich Oorpn., [1929] 1 Ch. 305. 

296a. Sale by Admiralty.] — London County 

Council v. Greenwich Oorpn., No. 294a, 
ante* 

800. Add* Annotations : — Apld. Stevens v. Willing 
Oo. (1929), 167 L. T. Jo. 178. Consd. St. 
Nicholas Aeons v. L. 0. 0., [1928] A. 0. 469. 

300a. Urinal.] — ^A borough council petitioned for a 
faculty to authorise the conversion of a con- 
secrated churchyard, which had been wholly 
closed for interments by Order in Council, 
into an open space, & the laying out & 
maintenaoace of it as such. Authority was 
sought for laying out & maintaining part of 
the churchyard as a playground for children 
& for the erection upon it of urinals a small 
toolshed ; — Held: (1) the proposed urinals 
were “ buildings ** within 1884 Act, s. 2, A 
Open Spaces Act, 1887 (c. 32), s. 4, A: the 
ct. had no jurisdiction to authorise their 
erection; (2) the proposed toolshed was 
necessary for the laying out A: maint/uning 
of thh churchyard as an open space, A was 
not a ** building’* within the above Acts ; 
(3) the facts proved justified the authorisation 
of games in the converted churchyard, but 


PART XI. SECT. 1, SUB-SECT. 2.— A. 

284 1 Compulsorv of 

vompmaaHo9ik}^On ©aeproprtati^ of 


a oemeterr. tbe trustees can only 
daixD value as oometery & cannot have 
tbe value of sand & 
beneath It, that not bofiis part of tbe 
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value to the owners. — R. v. Midjduston 
C nuBcn Trustbks (1920), 56 D. L, R. 
60.— CAN. 



Cases 300a— 850. MTsmimst iaro Emperb Digest Supplement. 


orgaiufied games, sudi as cricket & football, 
the layitig out pi tenuifi couxta Sc the erection 
of swings & other structures should be pro- 
hibited. Faculty decreed, but not to issue 
until the council had made bye-laws embody- 
ing the above prohibitions & prescribing the 
hoxu's during which the churchyard should 
be open to the public, so as to prevent any 
nuisance to the occupants of adjoining 
houses, & had earned a copy thereof 
into the diocesan registry for approval by 
the chancellor. — Bermondsey Borough 
Council v. Mortimer, [1920] P. 87. 

800b. Toolshed.] — Bermondsey Borough Coun- 
cil V. Mortimer, No. 300a, ante. 

300c. Underground chamber.] — St, Nicholas 
Acons (Rector & Churchwardens) v. 
London County Council, No. 309a, post. 

309. Add. Annotation : — Dlstd. St, Nicholas Acons 
V. L. C. C., [1928] A. C. 469. 

309a. .] — ^A brick built chamber in- 

tended to contain machinery for transform- 
ing electric current, with a roof of asphalt 
supported by steel girders reinforced 
concrete, but so constructed that the roof 
does not project above the ground level, if 
erected in a churchyard closed for burials by 
Order in Council, would constitute a “ build- 
ing ” erected “ upon a disused burial ground ” 
within 1884 Act, s. 3, & an ecclesiastical ct. 
has no jurisdiction to grant a faculty authoris- 
ing the erection of such a building in such a 
situation. — St. Nicholas Acons (Rector 
< fe Churchwardens) v. London County 
Council, [1928] A. C, 469 ; 97 L. J. P. C. 
113; 139 L. T. 630; 92 J. P. 185; 44 
T. L. R. 666 ; 26 L. G. R. 683, P. 0. 

315. Add. Annotation : — Generally, Refd. Ber- 
mondsey B. C. V. Mortimer, [1926] P, 87. 

315a. Buildings Incidental to use as children’s 
playground.] — By the London County Council 
(General Powers) Act, 1935, the council or 
any other London local authority have power 
to undertake the management & upkeep of a 
disused burial ground or churchyard by agree- 
ment with tlie incumbent & churchwardens 
of the parish to wliich the ground belongs, on 
the issue of a faculty for that purpose by the 
Bishop of the diocese & subject to such con- 
ditions as the faculty may impose. Not- 
withstanding the prohibition against build- 


ings being erected thereon, imposed by 
Disused Burial Grounds Act, 1884 (c. 72), 
s. 3, the council undertaking such mai^e- 
ment & upkeep may erect & maintain a 
gymnasium, sheds, & lavatories or other 
buildings or structures which they may con- 
sider necessary for the use of the ground by 
children, & to this extent the London County 
Council ^General Powers) Act, 1936, though 
a local Act, has impliedly repealed Disused 
Burial Grounds Act, 1884 (c. 72), s. 3. 

The Chancellor, on a petition presented by 
the London County Council, directed the 
issue of a faculty authorising the council to 
manage & erect certain buildings on a dis- 
used churchyard, subject to the conditions 
that the use of the ground for recreation 
should be limited to children under 14 years 
of age & that no organised games were to be 
permitted thereon . — Re 8t, DuNstan’s, 
Btepney, [1937] P. 199 ; 53 T. L. R. 906. 

' 323a. Playground for children-— Tennis courts 

Sc swings.] — Bermondsey Borough Council 
V. Mortimer, No. 300a, ante. 

324a. Danger to persons in churchyard — Defective 
tombstone.] — The infant pltf., while law- 
fully in a churchyard, was injured by the 
fall of a tombstone which had been erected 
by defts. It was found that defts. had been 
negligent in the erection of the tombstone : — 
Held : defts, owed a duty to persons who 
might lawfully be in the churchyard, & were 
liable for the injury sustained by pltf. — 
Brown v. Cotterill (1934), 61 T, L. R. 21. 

830. Add. Annotation : — Consd. St. Nicholas Acons, 
London r. L. 0. C., [1928] P. 102. 

331. Add. Annotation : — Apld. Ex p. West Riding 
County Council (1935), 52 T. L R, 111. 

333. Add. Annotation : — Folld. Ex p. West Riding 
County Council (1936), 62 T. L. R. 111. 

333a. .] — Where a church burial ground 

has been closed for burials & afterwards, by 
agreement between the vicar & church- 
wardens & the local authority, dedicated for 
the purpose of an “ open space ” under 
Open Spaces Act, 1906 (c. 25), there is no 
jurisdiction in the Chancellor of the diocese 
to order the issue of a faculty to enable a 
strip of the ground to be taken by the county 
council for the purpose of widening an 
adjoining road. — Ex p. West Riding 
County Council (1935), 62 T. L. B. 111. 


Part XIV.— Burial of Persons Found Drowned. 

350. After this case add : — 

.] — See, now, Burial of Drowned Persons Act, 1880 (c. 20). 


PART XV. SECT. 2. 

sk. ReinterTnmtMh testatrix — Testa- 
trix illegitimaie — Testamentary direction 
invalid,] — Testatrix; left estate amount* 
injr to £3,600. By her will she pro- 
vidod that her whole estate should be 
expended on the erection of a vault on 
prround to be purchased. She directed 
that the remains of two persons, whom 


she designated as her uncle & aunt, 
should be exhumed from the grave 
where they had been buried for many 
years, & should be buried along with 
her own remains in the vault. Testa- 
trix was of illegitimate birth, & the 
two persons referred to were, accord- 
ingly, not legally related to her: — 
Held : the estate of the testatrix had 


faUen Into intestacy, in respect that 
she was not entitled to direct an 
application to be made for the exhuma- 
tion Sc re-interment of i>erson8 to 
whom she was not related & this 
direction was an inseparable part of 
her will. — ^M ackintosh’s JimioiAL 
Factor v. Lord advocate, [19.351 
S. 0. 406.-H5COT. ' 



Vol. Vn. — Burial and Cremation. Cases 


Part XVI. — Registration of Burials. 


874. Add. Annoiationa : — As to (1 ) Gonsd. Gla- 
morgan County Councii t\ Glasbrook, [1924] 
1 K. B. 879. As to (2) Consd. Glamorgan 
County Council v, Glasbrook, [1924] 1 K. B. 
879 ; Cbinafc Navigation Co., Ltd. v, A.-G. 


(1932b 48 T. L. K. 375. Reid. Brocklebank v. 
R., [1926] 1 K. B. 62. As to (3) Reid. Marshal 
Shipping Co. v. Board of Trade, [1923] 2 
R. B. 343. 


Part XIX. — Taxation and Rating of Burial Grounds and 

Burial Fees. 


389. Add. Annotations : — Refd. Poplar Assmt. 
Com. V. Roberts, [1922] 2 A. C. 93 ; Harper 
V. Hedges, [1023] 2 K. B. 314 ; Ilford Corpn. 


V. Mallinson (1932), 96 J. P. 185; Townley 
Mill Co. (1919), Lid. v. Oldham Asessment 
Committee, [1936] 1 1C. B. 585. 


PART XIX. 

sm. Taxes — Whether land in tise for 
purposes of cemetery.] — Buknaby Dis- 
raioT CoBPN.i;. Ocean View Develop- 
ment, Ltd., [1923] 3 D. L. R. 1073 ; 


32 B. C. R. 413.— CAN. 

m i. Method of 

valuaiicm.] — Faliork Parish Council 
V. Stirlingshire Assessor, [1928] 
S, C. 405.— SCOT. 


m il, .] ABER- 

DEEN Assessor r. Aberdeen Oeme- 
'lERY Oo., Ltd. : Aberdeen Assessor 
V. Master of Trades Hospital, 
[19291 S. C. (Ct. of Sesa.) 276.— SCOT. 
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Vol. vm. Oaaes 4ft— 28. 


CARRIERS. 


Part I. — Who is a Common Carrier. 


4a. firoiture removers 

warehousemen! contracted to carry pltf.*B 
furniture from L. to H.* the contract being 
subject to a condition that the contractors 
would ru>t be resj^nsible tor loss or damage 
caused by fire. Fart of the furniture, which 
was loaded on a motor lorry, was destroyed 
by fire, occasioned by the negligence of defbs.’ 
servants, the remaining portion being damaged 
by the fire. Pltf. sued defts. for the value of 
the goods damaged & destroyed : — Held : 
defts. were not liable, inasmuch as the con- 
dition that they would not be responsible for 
fire protected them from liability, since the 
clause would be of no effect unless It referred 
to fire caused by the negligence of defts., as, 
not being common carriers, they would not 
in any event be liable for loss caused by 
accidental fire.— Turner v. Civil Service 
Supply Assocn., Ltd., [1926] 1 K. B. 50; 
95 L, J. K. B. Ill ; 134 L. T. 189. 

Annotations: — FoUd. Fakgan w. Green & Edwards (1925), 70 
Sol. Jo. 185. Retd. Calico PrintePB* Assocn., Ltd. e. 
Barclays Bank (1931), 145 L. T. 61 ; Aslan o. Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 

4b. .] — Defts., furniture removers & 

warehousemen, contracted to carry pltf.’s 
goods from L. to O., the contract being sub- 
ject to a condition that defts. would not be 
responsible for fire. The goods, which were 
loaded on a motor van, were destroyed while 
in transit by fire, which was occasioned by the 
negligence of defts.’ servants. Pltf. sued 
defts. for the value of the goods : — HM : 
as defts. were bailees only & not common 
carriers, &, therefore, not liable for an 
accidental fire, the condition must be con- 
strued as eitempting them from liability for 
fire arising from their own negligence, as 
otherwise the condition would be of no effect. 
— Fagan v. Green & Edwards, Ltd., [1926] 

1 K, B. 102 ; 95 L. J. K. B. 363; 134 L. T. 
191 ; 70 Sol. Jo. 186. 

Annotations : — ^Refd. Calico Printers' Assocn., Ltd. e. Beffclays 
Bank (1931), 145 L. T. 51 ; Aslan u. Imperial Airways, Ltd, 
(1933), 149 L. T. 270. 

5a, Upon terms limiting liability.] — Great • 

Northern By. Oo. v, L. E. P. Transport & 
Depository, Ltd., No. 234a, post, 

8. Add, Annotation : — As to (3) Refd. G. N. By. ' 
V. L. E. P. Transport & Depository, [1922] 

2 K. B. 742. 


6a* No fixed terminus,] — L iver Al-rtata Oo. 

V, Johnson, No. 31, post, 

12a, .] — Turner v. Civil Ser- 

vice Supply Assocn., Ltd., No. 4a, ante, 

12b. ,] — ^Pagan V. Green & 

Edwards, Ltd., No. 4b, ante, 

14a, — Of goods aooompanied by passenger.] — 

By London County Council (Tramways & 
Improvements) Act, 1911, s. 42 : “ Every 
passenger travelling upon any of the coimcil’s 
tramways may take with him his personal 
luggage, not exceeding 28 lbs. in weight, 
without any charge ... all such luggage to 
be carried by hand ” under certain con- 
ditions. In respect to luggage which did 
not fulfil these conditions the council were 
entitled to make such charge as they thought 
fit. Pltf., wishing to send a parcel of goods 
weighing some 50 lbs. to a customer, instructed 
his servant to convey it by one of defts.’ 
tramcars. The servant did so, & in addition 
to paying his own fare paid 2d. for the parcel. 
When he arrived at his destination the 
servant claimed his parcel, but found that 
it had been lost. In an action brought by 
pltf. claiming damages : — Held : the pro- 
visions of sect. 42 of the private Act being 
inconsistent with one of the peculiar features 
of a common carrier, who was bound to carry 
all goods of the class which he proposed 
to carry, for all & sundry & irrespective of the 
fact that the goods were accompanied by a 
passenger, the London County Council were 
not common carriers of goods so as to be 
entitled to the benefit of Carriers Act, 
1830 (c. 68). — Bosbnthal V. London County 
Council (1924), 131 L. T, 663 ; 88 J. P. 
157 ; 22 L. G. B. 627. 

16. Add, Annotation : — Consd. G. N. By. v, 

L. E. P. Transport Depository, [1922] 
2 K. B. 742. 

17. Add. Annotation ; — Refd. G. N. By, v, 

L. E. P. Transport Depository, [1922] 2 

K, B. “ 

18. Add, Annotation : — Refd. G. N. By. r. 

L, E. P. Transport & Depository, [1922] 
2 K. B. 

28. Add. Annotation .* — Refd. Aslam v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 


PART I. SECT. 1. 

4 1. Oaunrying on business as carrier— 
F^imiture remover.}— Dott,, a carder 
& forwarding agent, tendered for the 
romoral of pltf**e fnmitnie In the 
following terms : ** W© beg to enote 
SI SO. This price includes all transit 
charges, including dellyery to bouse & 
UQpaoking. cdso risk of breakage, the 
TSMue of any one package not to 
esceed This tender ms ao^ 

oepted ; — Reid .* deft, was not in this 
transaction a common barrier, & Mer- 
cantile Law Act, 1918, s. 19, did not 

^ply.— W ilson e/ 

z 00., Ltd., (10981 N. 


POOLBT e. 


h L Bight to refect reserved .) — 

A carrier who, while Inciting all Sc 
sundry to employ him, reserves to 
himself the right or accepting of rejeot- 
ing their offers of goods for carriage, 
whether his conveyances are full or 
empty, being guided in his decision 
by the attractiveness or otherwise of 
the particular offer, & not by his 
ability or InaWllty to carry* having 
regard to his other ea^gements. Is 
not a common carrier. — Crum v. Bro 4 
Trajtbfbir Sc Stobaob Oo., Ltd« [1930) 
1 W. W. R. 547 ; am., [1930] 4 D. L. R. 
486; 9 W. W. R. 837.— CAN. 

PART I. SECT. 8. 

ing damaged motor cars .] — Persons 

1 


engaged In the business of towing 
damaged motor cars are common 
carriers. Sc os such are entitled to 
retain the thing transported until pay- 
ment for services rendered. — T errv r. 
Automobile Owners assocn. (1927), 
Q. R. 65 S. C. 390.— CAN. 

«b. Public vehicle taider Public 
Vehicles, MU— A PuM/f 
PnbMo Vehicles Act, K. S. S-, 1930. la 
not a " common within sect. 

216 (84) of City Act, B- S. S., 19.30, 
which gives a city power to make bye- 
laws for the licensing of common 
carriers," nor. therefore, ^thln the 
meaning of a city bye-law Imposing a 
Uoonoo fee on motor vehicles operated 
as " common carriers."— L yne v. 
CHEOKER STAOB SERVICE, LTD., [19391 

1 w. w. B. 835.— CAN. 



Cases 81— 90a. English and Empiee 

31. 'Fot existing paragraph substitute the foUow- 
iug : — 

Deft, was a barge-owner, &; let out his 
vessels for the conveyance of goods to any 
customers who applied to him. Each voyage 
was made under a separate agreement, &> a 
barge was not let to more than one person 
for the same voyage. Deft, did not ply 
between any fixed termini, but the customer 
fixed in each particular case the points of 
arrival & depeiiture. In an action against 
deft, by the pltfs. for not safely & securely 
carrying certain goods i—Held : deft, in 


Digest Supplemekt. 

exercising this employment had incurred the 
liability of a common carrier, & was liable 
though the goods were lost without negligence 
on his part. 

Deft, was not a common carrier nor liable 
as such, but was liable os a ship-owner carry- 
ing ^oods for hire, upon the custom applicable 
to him as such (per Our.). 

Add, AnnotcUions : — Refd. G. N. By. v, 
L. E. P. Transport & Depository, [1922] 
2 K. B. 742 ; Turner v. Civil Service Supply 
Assocn., [1926] 1 K. B. 50 ; Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 


Part II. — Private Carriers and Forwarding Agents. 


43. Add, Annotation : — As to (1) Refd. Phillips v. 
Britannia Hygienic Laundry Oo., [1923] 1 
K. B. 539. 

44. Add. Annotations : — Generally, Consd. Halli- 
well V, Venables (1930), 99 L. J. K. B. 363. 
Refd. Pratt v. Patrick, [1924] 1 K. B. 488. 


45. Add. Annotation : — Refd. Troy v. Eastern Co. 
of Warehouses Insce. & Transport of Goods, 
etc. (Petrograd) (1921), 91 L. J. K, B. 632. 

46. / Add. Citation : — 15 Asp. M. L. C. 208, 

47. Add. Citations 91 L. J. K. B. 632 i 15 
Asp. M. L. 0. 387. 


Part ill. — The Contract at Common Law. 


51. Add, Annotation : — Refd. G. N. By. v. 
L, E. P. Transport & Depository, [1922] 2 

K. B. 742. 

58. Add Annotations: — As to (1) Apld. Canadian 
Pacific By. v. Kelvin Shipping Co. (1927), 138 

L. T. 369. As to (2) Refd. Buerger v. Cunard 
S.S. Co., [1925] 2 K. B. 646 ; Akties Steam 
V. Arcos, Ltd., Akties Bmusgaard v. Arcos, 
Ltd. (1933), 39 Com. Cas. 158 ; A/8 Bendal 
V. Arcos, Lid., [1937] 3 All E. K. 577. 

66. Add. AnnoiaUons : — As to (1 ) Refd. G. N. By. 


V. L. E. P. Transport & Depository, [1922] 
2 K. B. 742. As to (2) Refd. G. N. By. v. 
L. E. P* Transport & Depository, [1922] 
2 K. B. 742. 

82* Add, Annotation : — Refd. G. N. By. v. L. E. P. 

Transport & Depository, [1922] 2 K. B. 742. 
85. Add. Annotation : — Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. 

90a. 0 — Great Northern By, Co. v. 

L. E. P. TRANSPORT &> DEPOSITORY, LtD., 

No. 234a, post. 


PART I. SECT. 4. 

33 ii. .] — ferry 'boat engaged 

in transporting persons & goods for 
hire is a common carrier. The ferry- 
man must insure not only the goods, 
but the seaworthiness of the vessel 
itself & his liability in case of unsea- 
worthiness is not affected by the 
Harter Act. — Direct Transport Co, 
V, Detroit & Windsor Ferry Co., 
fl93CJ 1 D. L. It. 423; O. R, 80; a/fd. 
[1936] 4 D. L. R. 807.—CAN. 

PART III. SECT, 3. SUB-SECT. l.~A 

t i. — xiie ofiu8 is on the 

carrier to prove that the loss is not 
due wholly or In part to his negligence, 
& that ho took all known moans a 
reasonably prudent carrier should take 
to preserve goods from damage. — 
Canadian Northern Quebec Rt. 
a). V. Fleet. U»23] 4 D. L. R. 1113 ; 
26 Can. Ry. Cas. 238.— CAN. 

t ii, ,] — In accordance with 

a rule of the Canadian fivight oiasslfloa- 
tion approved by Railway Board, goods 
wore loaded by the owners, pltfs., S: 
undei' the standard blU of lading, oarriors 
are not liable for any loss or damage 
oaused by the act or default of the 
shipper or owner. An kocldent hap- 
pened through the flooring of a oar 
giving way on account of the weight 
placed on It by pltfs. The defective 
flooring was known to both parties, 
but pltfs. alone knew the use the oars 
were to be put to : — Held : the acci- 
dent should l>e attributed to pltfs.* 
method of loading rather than to €tny 
breach of duty on part of defts.^ — 


negligence.] — Whore goods entrusted to 
a bailee for reward are lost or destroyed 
wliUe In his custody, the onus Is on him 
to show that the loss or destruction 
was not due to his negligence. Whore 
while a motor van carrying goods for 
hire was being operated with the cut- 
out open flames oocasiouaUy issued 
from the heater pipes at a point only 
a few inches from the wooden floor of 
the van, it cannot be said that this 
method of operation did not constitute 
negligence. — Crum v. Bio 4 Transfer 
& Storage Co.. Ltd., [19301 2 W. W. R. 
337 ; 4 D. L. R. 486.— CAN. 

85 lii. . ) — Goods were dam- 

aged ; — Held : defts. were not excused 
from liability by any special contract 
In the bills of lading Issued after delivery 
taken of the goods, &, having failed to 
show that the damage was not caused 
by their fault or neglect, they were liable, 
— Edgett, Ltd. v. Pacupio Great 
Eastern Ry. Co., [19231 1 W. W. R. 
684; 32B. 0 R. 37.— CAN. 

91 i. Goods destroyed — No wrU* 

ten contract limiting HabilUy.} — Held: 
applts. were common carriers & were 
liable to owners tor goods destroyed 
by Are without proof of negligence. — 
India General Navigation & RT, 
Oo. V. Dexhabi Tea Co.. Ltd. (1923), 
h. R. 61 Ind. App. 29.— IND. 

ftk* Misdelivery — Measure of dam- 
ages. — The measure of damages for 
misdelivery of goods by a carrier is the 
loss suffered by the shipper, being the 
price he has to pay to replace the ship- 
ment.— Scales V. Clarke Steamship 
Co., 119373 2 D. L. R. 420.— CAN. 


Canadian Wksttnohousb Co., Ltd. 
V, Canadian Pacific Rt. Co. (1923), 
64 O. L. R. 238.— can. ' 

t iii. Default of consignee .] — 

Hatfield Sc Co. v. Canadian Pacific 
Ry. (N. B.), [1926] 2 D. L. R. 93.— 

CAN. 

X iv, Position of Indian raih 

ways.] — A railway oo. In India under 
Indian Railways Act, 1890, is not 
an insurer, but is under the duty of 
taking a certain measure of reasonable 
care. — Great Indian Peninsula Ry, 
Co,, Ltd. v. Jesraj Patwari (1927), 
I, L. R. 65 Oalo, 132.— IND. 

77 ii a. . 1 — Northern 

Grain Oo. v. Canadian National 
Rys. Sc Grand Trunk Pacific Ry., 
(1922J 3 W. W. R. 733 ; 70 D. L. R. 
281.— CAN. 

77 V. Throngh sub-con- 

tractor's negligence.h-When a oarrler 
undertedtes for reward to carry goods 
& entrusts the carria^re of them to a 
Bub-oontraotor, 8c the goods are subse- 
quently lost through the sub-eon- 
tractor’s negligence or that of bis 
servants, the carrier is liable, because 
there has been a breach of hie under- 
taking that ordinary oare will be 
exercised in the carriage of the goods. 
— Wilson v. New Zralasi) Express 
Co., Ltd. (No. 2). [1924) N, Z. L. R. 
406.— N.Z, 

77^vL 8. P. WiiJSON V. New Zea- 
land Express Oo*, Ltd. (No. 3), 
[1924)4^. Z. L. R. 890.— N.2. 

77 vil. — ” - — What amounts to 



V6L VUL— Oattiera. Cases 98a— 151. 


92a« --Ohasta of tea of reaps, were 

delivered to a raOway co. for conveyance 
from A. to 0. The railway broke down, & 
by .an arrangement between the railway co. 
& applts., who were common carriers by water, 
applts. agreed to convey the tea by a special 
flotilla by river to a point at which it could 
be put on the railway again : — Held ; in so 
doing, applts. had not so far departed from 
their usual course of business as to take these 
journeys out of their usual business as 
carriers, & they were liable for the loss of the 
tea which was destroyed by Are while on 
board one of their boats. — India General 
Navigation & Ry. Oo, v, Dekhari Tea Co. 
(1923), 9.3 L. J. P. O. 108 ; 130 L. T. 554 ; 
16 Asp. M. L. 0. 285, P. C. 

9tt. Add, Annotation : — Refd. Pratt v. Patrick, 
[1924] 2 K. B. 488. 

102. Add, Citations :--[lQn] 2 K. B. 756 ; 33 
T. L. R. 617. 

114. Add, Annotations : — A® to {\) Consd. Prenke^ 
V, McAndrews, [1929] A. C. 545. Refd. United 


States Shipping Board v, B\inge & Bom 
(1924), 41 T. li. R. 73. As to (2) Refd. Buerger 
V, Cunard S.S. Co., [1925] 2 K. B. 646; 
Akties Steam v, Arcos, Ltd., Akties Bruus- 
gaard v. Arcos, Ltd. (1933), 39) Com. Cas. 168 ; 
A/S Bendal v. Arcos, Ltd., [1937] 3 All E. R. 
577. Generally, Refd. Hain S.S. Co. v, 
Tate & Lyle, Ltd., [1936] 2 All E. R. 597. 

122. Add, Annotation : — Dlstd. Silver v. Ocean 

5.5. Co. (1929), 46 T. L. R. 78. 

123. Add, Annotation : — Consd. Silver v. Ocean 

5.5. Co. (1929), 46 T. L. R. 78. 

144a. Contract to carry by particular train — 
Whether warranty of time of arrival.] — Lord 
V, Midland Ry. Co., No. 412, post, 

149. Annotations :-. — After “As to (2) “ add 

“ Refd.” 

Add, Anyiotation : — As to (2) Held. .Tensen v- 
HolUs Bros. & Co., [1936] 1 All E. R. 140. 

161. Add. Annoiaiion : — Refd. Prager v, BlatspieJ, 
Stamp & Heacock, [1924] 1 K. B. 506. 


PART HI. SECT. 8. SUB-SECT. 1.— B. 


a 1. Goods warehmised for car- 

rier's convenience.] — Rasps., husband 
& wife, were proooedinpr to England 
on Apr. ,3 by mail steamer, &; on 
Mar. 29 the mole resp. wrote applts., 
oommon carriers, to the following 
effect : “ Cabin trunk leave this day, 
Mar. 29. One cabin trunk will leave 
T. per goods train to Port A., addressed 
Mr. & Mrs. H., rail Port A., c/o C. & 
Co. Kindly deliver cabin trunk to 
Orient steamer S.S. O.” The trunk 
left T. by goods train, arrived Sc was 
received at Port A. by defts., who put 
it in their store — all on Mar. 31. On 
Apr. 2 the store was broken into, & 
most of the contents of the trunk 
stolen. There was no reply to resp.’s 
letter : — Held : the letter, or the letter, 
together with the address on the trunk, 
omy authorised applts. to collect the 
trunk, & deliver it on the steamer, & 
the collection earlier than was neces- 
sary, & the consequent storing in the 
warehouse, were only for toe con- 
venience of applts. &, accordingly, 
applts. were liable as common carriers 
in respect of the articles stolen. — 
CocijCing v. Hoffmann, [1932] S. A. 
S. R. 108.— AUS. 


100 1. Goods stolen from car- 

rier's warehouse at destination — Carrier 
making no warehouse charge.] — Held : 
nol liug the goods at owner’s risk, 
defts. oould not be found liablo for the 
loss unless they were guilty of wilful 
negleot or misoonduot. — Brown v. 
Dominion Express Co. (1921), 67 
D. L. R. 325 ; 61 O. L. R. 359.---CAN. 

100 U. Consignee with 

notice of arrival — Bonded goods — Car- 
rier liable,] — George v, Canadian 
Northern Ry. Co. (1922), 53 O. L. R. 
94.— CAN. 

^OQ Carrier not 

liable— Failure of eonsignee to remfuroe 
goods within reasonable time ,] — Dta- 
MENT & PZADKAWOLSKI V. CANADIAN 
Express Co., (19231 3 D, L. R. 1122 ; 
52 0. L R. lll.-^-CAN. ^ 


PART HI. SECT. 3, SUB-SECT, 1.— D. 

106 i. TUegalUy as defence,] — Pltf. 
shipped by deft. oo. Intoxicating liauor. 
intending to have it sold in Ontario In 
violation of provincial eUtute & of 
Dominion le^slatioji. Pltf. in the 
shipping biU declared that this shiiP 
ment is of a &^ahipped nnd^ 
conditions nermltted by law. P^ 
of the goods were stolen defts.* 

oar at destination : — BTeW : pltf • could 
not recover, as the cause of aotf on was 
founded upon an Illegal contract. — 


Major v. Canadian Paotfio Ry. Co., 
[1922] 3 W. W. R. 512.— CAN.*^ 

PART III. SECT. 3, SUB-SECT. 2.— B. 

if. IFho are ,] — ^Whlle there was in 
Ireland an Internal rebellion, with an 
armv employed to support It, armed 
raiders took goods from a ry, oo. who 
were oommon carriers : — Held : the 
raiders were “ King’s Enemies, ” & the 
00 . was not bound to reimburse the 
owner. — Secretary op State for 
War e. Midland Great Western 
Ry. Co. of Ireland, [19231 2 1, R. 
102.— IR. 

PART III. SECT. 4. 

165 1. Effect of delay — Consignee may 
refuse goods — Meamvre of damngesA — 
Leolero r. R. (1920), 62 D. L. R. 324 ; 
20 Exoh. C. R. 236.— CAN. 


PART III. SECT. 5. 


h 1. .] — Devlin t. 

Grand Trunk Ry. Co. of Canada 
(1870). 30 U. C. R. 537.— CAN. 

“ 169 ix. .]— 

Portage Milling & Transfer Co. v. 
Grand Trunk Pacific Ry. Co., 
[19231 3 D. L. R. 84 ; 33 Men. L. It. 
91 ; [19231 2 W. W. R. 88.— CAN. 

169 X. Delay in 

delivery .] — Hatfield Sc Soott, Ltd. 
V. Canadian Paoifio Ry. Co. (1921), 
57 D. L. R. 453.— CAN. 


169 xi. .] — India 

General Navigation & Ry. Co., 
Ltd. V. Giridhabtlal Goberdhone 
Das (1927), I. L. R. 54 Calc. 430.— 

IND. 

166 ii. Goods 

daimweci.!— Whore goods are damaged 
in transit Sc have bron in the hands of 
a number of carriers, the vendor must 
prove the damage took place while in 
the custody of the carrier he is suing, 
— Rose & Laplamme, Ltd. v. Camp- 
bell. WimoN & Strathdee, Ltd. Sc 
Grand Trunk Pacific Ry. Co.. 
(19231 1 D. L. R. 397.— CAN. 

168 iii. Short delivery, ] 

— Held : defts. had discharged the 
onus of showing that they had trans- 
ferred the goods in good order & con- 
dition to another carrier in the usual 
course for conveyauoe or delivery. Sc 
they thereimon ceased to be liablo. — 
Harris v. Dublin & South Eastern 
Ry. Co., [1927] I. R. 137.— IR. 


8g. What consignee nvust prove — That 
OM in good condition when shipped— 
iat poods actually passed over Itne of 
fendanis ,] — Nova Sales Op. e. (^ana- 
AN Pacific Rt., [1925] 3 D. L. R. 
9.— CAN. 


PART III. SECT. 6. 

0 1. Goods sent to specified wharf.] 

— Held : evidence of a constructive 
delivery, which imposed on the carrier 
the duty of taking the goods on board. 
— Morrison v. Thompson (1877), 11 
N. S. R. (2 R. Sc C.) 411.— CAN. 

PART in. SECT. 7, SUB-SECT. 1. 

d i. .] — Goods can-led by defts. 

for pltf. : — Held .* at owner's risk 
while in defts.’ warehouse at point of 
destination. — Brown v. T>oMi?sriON 
Express Co. (1921), 67 D. L. R. 325 ; 
51 O. L. R. 359.— CAN. 

d ii. .1 — When goods entrusted 

to a shipowner, trading as a common 
carrier, have reached their destination 
& been stored pending removal by 
the ooDsignoe, the carrier ceases to bo 
liable as an insurer. — Oakley v, 
Whitehoubk Sc Co. (1921), 17 Tas. 
L. R. 125.— AUS. 

« i. S. P. O'Neill v. Great Western 
Ry. Co. (1857), 7 C. P. 203.— CAN. 

f i. .] — Secretary of State v, 

Har Kishan I)a8-Kura Mal (1925), 
I. L. R. 7 Lah. 370.— IND. 

PART III. SECT. 7, SUB-SECT. 2. 

182 ii. .] — Premier Lum- 

ber Co. V. Grand Trunk Pacific Ry. 
Co., [1923] 1 D. L. R. 649 ; [1923] 
8. 6. R. 84 ; 1 W. W. R. 473.— CAN. 

182 iii. .] — Northern 

Electric Co., Ltd. v, Canadian 
Pacific Ry. Co. & Fillmore Rural 
Telephone Co., Ltd. & Wiberg, 
[1923] 3 D. L. R. 781 ; 3 W. W. R. 
278.— CAN. 


PART III. SECT, 7, SUB-SECT. 3. 

p Delivery ■xnthout requirino 

surrender of bills of lading— Deli very 
after indorsement of Mils of lading as 
securUy.y—Hdd : the carrier^ wvre 
liable. — Hickman Grain Co, r. 
Canadian PAcino Rv. Co., n927i 
1 D. L. R. 851; 1 W. W. K. 317; 32 
C. R.C. 333 ; 3CMaii. L. 11. 322 ; rei.^d. 
sub nom. Canadian 
r. Hic’CHan Grain 9^-* J;* 2* 

1069; h928J S. C. R. 170; M C. R.C. 
238.— CAN. 

j, |j^ .1 — Camphicli. V . Canadian 

Pacific Canadian National Ry. 
Cos. (1924), 30 Can. Ry. Cas. 380.— 


PART III. SECT. 7, SUB-SECT. 5. 

8 i. ■.) — Held: a oonsignee by 

delay in accepting delivery cannot 
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Cases 201—886. 


ENausH Asrp Emhee DiaasT Sxji'plbmbut. 

201 . Add. Annotation RoM. Primer v. Blatspiel, i 208, Add. AnnotaHent : — Retd. TranBooeanica Soc* 
Stamp & Heacock, [1024} 1 ^ B. 666, Italia&a ^ NaTigaeione v. Sktpton, [1028} 

203. Add. Annotation : — Retd. McAlistec (or Done- 1 K- B. 81 5 Prager v. Blatepiel, -Stamp & 

ghue) V. Stevenson (1932), 48 T. L. R. 494. Heacook, [1924] 1 K. B. 666. 


Part IV. — Modifications of the Common Law Contract 


232, Add, Annotation : — As to (1) Retd. G. N. By. 
V. Li. E. P. Transport & Depository, [1022] 
2 K. B. 742. 

234a. .] — A carrier who regularly receives 

goods for carriage upon terms limiting his 
liability may be under the obligations & 
subject to the liabilities of a common carrier 
in so far as the limitation of liability does not 
extend. He does not by limiting his liability 
assume for all purposes the position of a 
bailee for reward who is liable only for 
negligence of himself or his servants, unless 
the limitation of liability is so extensive as 
to be inconsistent with the profession or 
contract of a common carrier. 

A consignor who tenders to carriers for 
carriage goods apparently harmless but in 
fact dangerous, whether the carriers are 
common carriers bound by the custom of the 
realm to carry goods p^o^dded they are safe 
& fit for carriage or whether they are a rail- 
way CO. bound by statute to afford reasonable 
facilities for the receiving, forwarding & 
delivering of goods, must give warning of the 
danger ; otherwise he impliedly warrants 
that the goods are safe & fit for carriage. 

Forwarding agents delivered to a railway 
CO. for carriage certain carboys containing 
a corrosive fluid & also certain bales of felt 
goods on the terms of consignment notes 
exempting the co. from liability in certain 
events & stating that they did not undertaJte 
to carry dar^erous goods except on special 
conditions. The carboys were insufiicient to 
contain the fluid, which escaped & injured 
the felt goods. The co. professed to carry 
the felt goods as common carriers. The 
owner of the felt goods claimed damages 
against the co., & the co. paid £437 in settle- 
ment of the claim. In an action by the co. 
against the forwarding agents to recover this 
sum as damages for breach of warranty : — 


Meld : (1 ) the terms of the consignment notes 
did not prevent the co. from being, as they 
professed to be, common carriers of the felt 
; (2) the co. wei*© therefore liable as 
insurers, & without proof of negligence, to 
the owner of the felt goods ; (3) they were 
entitled to recover from the forwarding 
agents, as upon an implied warranty that 
the carboys were fit to be carried, the amount 
they had paid to the owner of the felt goods 
fdr the damage done to his goods. — Gkeat 
Northern By. Oo. v. L. E. P. Transport 
Depository, Ltd., [1922] 2 K. B. 742 ; 91 
L. J. K. B. 807 ; 127 L. 1*. 664 ; 38 T. L. B. 
711, 0. A. 

241. Add. Annoiaiion : — Retd. Dew v. United 
British S.8. Oo. (1928), 98 L. J. K. B. 88. 

262. Add, AnnotaUons : — Reid. The Christel Vin- 
nen, [1924] P. 01 ; Elder, Dempster v. 
Paterson, ^chonis, Griffiths Lewis Steam 
Navigation Oo. v. Paterson, Zochonis, [1924] 
A. 0. 522. 

265. Add, AnnoUdi&ns — Ckinsd. Turner v, Oivll 
Service Supply Assocn., [1026] 1 K. B. 60 ; 
Forbes, Abbott Sc Lennard v, G. W. By. 
(1927), 44 T. L. B. 97; Calico Printers’ 
Assoon., Ltd. v, Barclays Bank (1930), 145 
L. T. 61. Refd. Fagan v. Green & Edwards, 
[1906] 1 K. B. 102; Svenssons (0. Wilh.) 
Travaruaktiebolag v. Oliffe 8.8. Oo. (1931), 
37 Oom. Cas, 83. 

266. Add, Annotations: — As to (1) Apld. Gosse 
Millard v. Canadian Government Merchant 
Marine, American Can Co. v. Same, [1927] 
2 K. B. 432. {See [1928] 1 K. B. 717.) Refd. 
Layton v. General Steam Navigation Oo. 
(1923), 130 L. T. 602. As to (2) Consd. 
Calico Printers’ Assoon., Ltd. v, Barclays 
Bank (1930), 146 L. T. 61 ; Aslan v. Imperial 
Airways, Ltd. (1933), 49 T. L. B. 415. 
Refd. Butter v. Palmer, [1922] 2 K. B. 87 ; 


extend the period of the oontraoior*s 
liability as snob.— P ortaok Milling 
& Transfer CJo. v. Grand Trunk 
Paoifto Ry. C 5o.. [1923] 2 W. W. R. 

88.— CAN. 

•k* HiffhUt of carrier — To sell — 
Must he exercised with reaaormble 
diligeme .] — Davis e. Elliot ( 1924 ), 
55 0. li. E, 583.— CAN. 

PART m. SECT. 7, SUB-SECT, 6. 

199 i. Vrhen iust ^ eA-^Refusta of 
eoTMiffTtee to pap ekaroes,] — Patel v, 
Kjeeleb & 0o„ 11023] App. D. 506. — 
8. AF. 


to advertise & sell the goods without 
any notice to the consl^or, whether 
or not there are any tolls payable. — 
Alberta Potato & Vegetable Oo. 

V . Canadian Paoipio Rt. Oo. (Alta.), 

fl9!m 2 D. L. R. 813; _ 

W. W. E. 66 ; 32 Oan. By. Cas. 366.— 
CAN. 

PART III. SECT, 6. 

o. Add “ revsd, (1921), 64 D. , R. 
816 ; 50 0. h, R. 228.” 

0 i. .) — ^Na^ZARENO V, Al' 

ooMA Eastern Ey. Oo. (1922), 70 
D. h, E. 288.— OAN. 


PART III. SECT. 7* B0B-SBCT. 7. 

201 i. Whether agent for sale of 
neeesstty — Perishable poods— Sole 
oai communicating with oumcr.l — Where 
goods carried by a railway oo. are 
liable to perish while in ite posseBslon 
because of the consignee's delay in 
taking delivery, the oo. has the right 


PART IV. SECT. 1, SUE-SEOT. 8. 
il. Oondi4lion reguiriiipnoNoeo/foes — 
Aheenot of noNce bar to right of oetion, ] — 
PRKMIEB btTMBlBB Oo. 0. GRAND TRUNK 
PAomn RY. Oo.. 1192311 D. L. R. 649 ; 
S. 0. E. 84 ; 1 W, W. E. 478,— 

" sm, 8. Pm Northern Bubotbio Oo., 


4 


Ltd. V , Canadian pAcino Ey. Co. A 
Fillmore Rural Telephone Oo., Ltd. 
A WiBKRG, (1923] 3 D. L. R. 781 ; 8 
W. W. R. 278.— OAN. 


sn. United Slates freight elassifica* 
Hon .) — A contract of carriaire of goods 
from the United States to Canada 
made according to a freight ojasalfioa* 
tion In use in the United States, 
whereby the carrier's liability was 
limited to a certain amonut fiTeZd ; 
to be authoriBed by Railway Act, 
1919 (c. 68), 8. 822 (4), A snbh claesilloa- 
tlon « limitation wore binding on the 
shipper. — S poblb v. Great Northern 
Ey. Co., [1025] 3 D. LrE. 802 ; (1925) 
a W, W. H. 386 ; 30 Can. Ey Ode. 186 5 
35 E. 0. E. 232,-0^. 


PART IV. SECT. 1* STO-SKCT, 4.— A, 
o i, Gtoods lost — iNo proof of 
miseonduot of oarrier^s servwm — Oar* 
rier not Uahle,} — South APRxoan 
V, OoNBADiB, (1922) App. P. 197.— 
8 .AF. 



• Fa^ V. Green & Edwards (1926), 70 SoL i 
Jo. 186 ; Brooks Wharf & Bull Wharf, Ltd. 
V, Goodman Bros., [1987] 1 K. B. 534. 

207. uidiZ. AiwwioiionB Oalioo PrlntOTS* 

Aflsoon., Ltd. V. Barclays Bank (1981), 146 
L. T: 61. Retd. Axnbatielos v. Anton 
Jurgens Margarine Works, [19221 2 K. B. 
186 ; Rutter v. Palmer, [1922] 2 K. B. 87. 
271. Add, Afmotaiions : — Ab to (1) Apprvd. & 
Apld. L. dc N. W. By. v. Neilson, [1922] 2 
A. 0. 208. Ad to (2) Apprvd. & Apld. 
L. & N. W. Ry. V. Neilson, £1922] 2 A. C. 
203. COnsd. Buerger v. Ounard SB. Co., 
[1925] 3 R. B. 046. 

After this case add ; — 

Loss, damage or delay — ^Loss of bullion — 
Carriage by air.] — 8ee Aslan v. Imperial 
Airways, Ltd., Street & Aerial Traffic, 
No. 260a, post, 

800. Add. Annotation : — As to (2) Consd. Ehinger 
V, S. E. & C. By. & Pullman Car Co. (1922), 
38 T. L. R. 678, 

802. Add. Annotation : — Retd. Rosenthal v, L. O. C. 
(1924), 131 L, T, 668. 

307a. Goods handed to unauthorised person.] — 

Rose Bros. (Wigmore), Ltd, v. London & 
North Eastern Ry. Co. (1935), 79 Sol. Jo. 
923. 

342. Add, AnnotatioriB : — As to (1) Reid. Rosenthal 
V, L. 0. 0. (1924), 131 L. T. 663. As to (2) 
Consd. Rosenthal v. L. 0. 0. (1924), 131 L. T. 
663. 

347. Add, Annoiationa : — As to (2) Apld. G. N. Ry. 
V. L. E. P. Transport & Depository, [1922] 

2 K. B. 742. As to (3) Apld. G. N. Ry. v. 
L. E. P. Transport & Depository, [1922] 

2 K. B. 742* 

361. Add. Annotations : — Refd. G. N. Ry. v. 
L. E. P. Transport A: Depository, [1922] 

2 K, B. 742 ; Forbes, Abbott & Lennard v. 
G. W. Ry. (1927), 44 T. L. R. 97. 

352. Add. Annotation: — Ae to (1) Refd. Brown v. 

Harrison (1927), 96 L. J. K. B. 1025. 

368. Add. Annotation : — Refd. Grein v. Imperial 
Airways, Ltd., [1936] 2 All E. 11. 1258. 

376. Add. Annotations : — As to (4) Consd. Grein 
V. Imperial Airways, Ltd., [1936] 2 All E. B. 
1268. Refd. Nunan v. Southern Ry., [1924] 

1 K. B. 223. 

381. Add, Annotation: — As to (1) Consd. G. N. 
By, V. L. E. P. Transport A Depository, 
[1922] 2 K. B. 742. 

408. Add, Annotation Ae to (1) Refd. G. N. Ry. 


Vol. VIIL—Carrieis. Osstt saO-'etO. 

L. E. P. Transport & Depository, [19223 

2 K. B. 742. 

411. Add. ^notation :—A» to (1) Retd. G, N. By. 

& Depository, [1922] 

2 Iv. B, 742. 

412. Add the following paragraph : — 

A contract by a ry. co. to carry goods by a 
giyeu train, which ordinarily arrives in 
London at a particular hour, does not amount 
to a warranty that it will so arriYe, although 
the co.'s servants be informed that the object 
of the sender requires that it should arrive. 

424. Add, Annotation: — Ab to (3) Refd. Calico 
Printers' Assocn., Ltd, v* Barclays Bank 
(1931), 145 L. T. 61. 

426. Add, Annoiaiions : — As to (2) Apld. Rr City 
Equitable Fire Insoe., [1926] Ch. 407. Refd. 
Metropolitan Water Board v, L. A N. E. Ry. 
(1924), 131 L. T. 123. 

430. Add, Annotation : — Generally^ Refd. Glass- 
brook Bros. V. Leyson, [1933] 2 K. B. 91. 

434. Add. Annotation : — Refd. Calico Printers’ 
Assocn., Ltd. v, Barclays Bank (1931), 145 
L. T. 61. 

436. Add, Annotation: — As to (1) Refd. Elder, 
Dempster v. Paterson, Zochonis, Griffiths 
Lewis Steam Navigation Co. v, Paterson, 
Zochonis, [1924] A. 0. 522. 

442, Add. Annotations : — As to (1) Refd. Evans v. 
Employers' Mutual Insurance Association, 
Ltd., [1936] 1 K. B. 605. As to (2) Consd. Be 
City Equitable B'ire Insce. (1924), 40 T. L. R. 
853 ; Metropolitan Water Board v, L. A 
N. E. Ry. (1924), 131 L. T. 123. 

452. Add, Annoiationa : — Overd. L. A N. W. Ry. 
V, Neilson, [1922] 2 A. C. 263. Consd. Buerger 
V. Ommrd 8.S. Co., [1925] 2 K. B. 646. 

453. Add. Annotation : — Consd. Neilson v, L. A 
N. W. Ry., [1922] 1 K. B. 192. 

454. Add, Citations 1 K. B. 192; affd. 

sub nom, London A Nohth Western Ry. 
Co. V, Neilson, [1922] 2 A. 0. 263; 91 
L. J. K. B. 680 ; 38 T. L. R. 663 ; 66 SoLJo. 
502. n. L. 

Add, Annotations: — ^Apld. Buerger v, Ounard 
8,S. Co., [1925] 2 K. B. 646. Refd. Turner 
V. Civil Service Supply Assocn., [1926] 1 
K. B. 60. 

460. Add, Citations [1922] 1 A. C. 178; 

91 L. J. K. B. 423 ; 127 L. T. 1 ; 38 T. L. R. 
359 ; 27 Com. Oas, 247, H. L. 


PART IV. SECT. 1, SUB-SECT, 7. 

f 1. ** Valtte at place dt time of 

8hipmenit,**}-^Held : the value must 
not be oalcttlated at the cost price to 
the owner at the place where he bought 
the Mods, but at Che market value of the 
goods at the place A time of shipment. 
— Thompson e. OaNApiAN Pacific Rt, 
Co, (1982), 62 O, h. R. 806.— CAN. 

* 0 . Chads exceedinff declared calu&-^ 
Shipper hound hy declared fjoltial— 
SroRLtt c . Great Northisrn Rv. Co., 
ri926j 3 D. L. R. 802 ; fl026] 2 W. W. 
R 386 ; 80 Can. Ry. Oas. 186 ; 85 
B. C. R. 232.-^AN. 

PART IV. SECT. a. SUB-SECT, 1.— B. 
^ 328 L ** Pictures Bownd fOms,}^ 
On a claim in the Magiatmte’e (%, for 
£44 16a, the value of a motion pMure 
flpond fllm, whioh, without any de- 
olaration ae to Ite nature A value, had 
been Ontrueted to a carrier for carriage 


from one town to another & had been 
Irreparably damaged in transit, the 
mairistrate decided that the dim was 
not a picture or pictures " within 
sect. 1 of Carriers Act, 1830, & there- 
for© the carrier was not protected by 
the said seotioo Sc was liable. On 
appeal Held .• the question decided 
by the magistrate was one of fact Sc 
therefore not appealable. Sc, farther, the 
decision was right in met as well as 
in law. — 8. O, 8. Motors, Ltd. ©, 
Foxton Sc Metro Gold wtn -Mayer, 
Ltd., COrpn., 11932] N. Z. L. K. 1169 ; 
G. L. B. 426.—R.Z. 

PART IV. SECT. 2, SUB-SECT. 4.— A. 

fl, Package Containing ached- 

ided caiictet — Effect of non-diaoloavre,] 
—Where a package d^ared to contalii 
Stationery, but In fact containing 
schedule articles (as under the 
schedule to Carriers Act) exuding 

Rs. 100 In value & also non-sohedulea 

5 


articles is lost In transit the value of 
the lost non-Boheduled articles may be 
recovered by the Consignee from the 
carrier under sofit. 3 of the Act. — 
River Steam Navigation Co.. Ltd. 
V. JAMTJNADAS HAMLOmR 
I. L. li. 69 Oalc. 472.— IND. 


PART IV. SECT. 2, SUB-SECT. 4. -B 


p. J — Tamboli 

, Great Indian Peninsola Ky. Oo. 
1927), 65 L. R. Ind. App. 67.— IND. 

e (p. 60) i. Jl/aaf be avproved 

I Railway Commiasi-oiiers Board — 
nua of proof of approval on carrier ,] — 
>ORLK t». Great Northern Ky. Co.. 
9241 4 T). L. R. Z84 ; 3 W. W, R. 


e (p. 60) ii. — — Mistake hy company 
— Htwavery of deficiency in freight*}^ 
Where a consignment of goods was by 
mistake accepted by a railway at a 
oonoession rate which was applicable 
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Part V. — Carriage of Persons. 


480. Add, Annoiatiorm : — Consd. Hall v. Brook- 
lands Auto-Racing Club (1982), 48 T. B. R, 
640. Retd. Phillips v, Britannia Hygenic 
Laundry Co., [1923] 1 K. B. 639 ; Aslan v. 
Imperial Airways, Ltd. (1933), 49 T. L. R. 
416 ; Myers (Gr, H.) & Co. v. Brent Cross 
Service Co., [1934] 1 K. B. 46. 


481. Add. AnnoUdion : — Refd. McAlistei^ (or Bono- 
ghue) V. Stevenson (1932), 48 T. L. R. 494. 

492. Add, Annotation : — As to (2) Refd. Manchester 
Corpn. V, Parnworth (1929), 46 T. L. R. 86, 

516. Add. Annotations : — Consd. Brandon v. 
^ Osborne Garrett, [1924] 1 K. B. 648 ; The 


only to a portfoulor Bpeclal otifltomer, 
Inetead of at the ordinary rate applio- 
ablo to that class of goods according to 
the goods tariff, & by one of the con- 
ditions of consignment the railway 
reserved the right of ** remeasnrement, 
re-welghment, re -classification & re- 
calculation of rates *’ : — Held : the 
railway could lawfully demand at the 
destination the deficiency in freight 
calculated at the correct rate*. — Seckbj- 
TARY OF State for India v, Harbans 
Prasad (1929),l. L. R. 62 AU. 81.— IND. 

I (p. 69) 1. .H- 

Puran Das v. East Indian Ry. Oo. 
(1927). 1. L. R. a Pat. 718.— IND. 

1 (p. 69) ii. — 

Shbo Narain e. East Indian Rt. 
(1927), I. D. R. 60 All. 246.— IND. 

n (p. 69) i. .1 — 

Mason & Risen Piano Co- v. Canadian 
Paoifio Ry. Co. (1908), 8 W. L. R. 
951 ; 1 Sask. L. R. 213 ; 8 Can. Ry. 
Cas. 369.— CAN. 

n (p. 69) li. .3— 

Secretary of State v. Ghanaya 
Lal-Sri Kisoan (1928), I. L. R. 10 
Lab. 329.— IND. 

pp I. When railway 

protected.] — So long as it Is established 
that the risk notes, the forwarding 
note, & the railway receipt refer to the 
particular consignment in question, the 
railway oo. is amply protected. — 
Moolji Stkka & Co, V, Benoad 
Nagpur Ry. Co., Ltd. (1929), I. L. R. 
56 Calc. 1060.— IND. 

qq i. .] — The 

word ** misconduct ** in a risk note 
suggests that a railway servant has 
been guilty of doing something which 
was inconsistent with the conduct 
required of him by the rules of the co. 
In the absence of proof that there was 
any breach of duty by the railway 
servants or any Infringement of the 
rules which regulate their terms of 
employment, no fair Inference of mis- 
conduct could properly arise. — Bombay 
Baroda & Central India Ry. Co. v, 
Najnagar Spinning, Weaving, & 
Manufaoturing Co. (3929), I. L. R. 
54 ; Bom. 106.— IND. 

rr 1, Meaning of ** roh- 

berp ,**] — The word “ robbery ** as used 
in Risk Note H. is not synonymous 
with “ theft,** &. therefore, where 
there is no robbery from a running 
train, but theft only, deft, railway oo. 
is not absolved from liability by the 

E rovlso to the note. — J ai Narain- 
lACHHMi Narain v. Great Indian 
Pkninsui,a.u Ry. Co. (1929), I. L. K. 
11 Lab. 168.— IND. 

fj, ti, Meaning of deteriora- 

tion,]— word *‘ deterioration ** In 
the dsk note, form B.. & in Railways 
Act, s, 72, & Contract Act, s, 161, is 
wide enough to include depreciation in 
value of the goods on aooount of a fall 
In the market prioe. — Great Indian 
Peninsular Ry. v, Jugul Kishore 
Mukat Lal (1929), I. L. K. 62 All. 
238.— IND. 

rriii. Damage to goods by 

cold — Oonditiom in hiU of lading aa to 
ventUaiion complied taiWi.}— Robert v, 
Canadian National Ry., (19.32] 1 
D. L. K. 306.— CAN. 

sp. Liability for delay in delivery— 
Meaning of deterioration .] — The word 
** deterioration ** in Railways Act, 
a. 77, includes loss In ralue owing to 


delay in delivery Sl a fall in the market 
value of the goods consigned. Hence, 
a suit for the recovery of such loss is 
not maintainable without the notioe 
required by the sect. — Bhagwan Das 
Laohmi Narain v. Benoalnagpur 
Railway (1929). I. L. R. 61 All. 895. — 
IND. 

sr. Non-aeceptance of goods — Sale — 
** Public auction ** — What amounts to,] 
— Secretary of State v. Sunderji 
Shivji & Co., Secretary of State v. 
Dedji SmvJi & Co. (1937), 81 Sol. Jo. 
961, P. O.— IND. 

PART V. SECT. 2, SUB-SECT. 1. 

483 1. Not liable for mere accident — 
Apart from negligence or misconduct .] — 
Mills v. Canadian Pacific Steam- 
ships, Ltd. (1926). Q. B. 65 S. C. 148. 
—CAN. 

483 ii. ,1 — Marohesseault 

r. Canadian National Ryb. (1926), 
Q. R. 42 K. B. 335.— CAN. 

488 i. Caused by act ofstrayiger. ] — 

If an accident is due to the train leaving 
the metals, primd fade the railway co. 
is guilty of negligence. If an accident 
is caused to a train by evilly -disposed 

g eraons over whom the railway co. 

ad no control or any reason to antici- 
pate that they intended to carry out 
their design in the sector in which the 
accident occurred, the railway oo. will 
not be liable for negligence or for 
damages. — Jewan Ram Khkttry v. 
East Indian Ry. Co. (1924), I. L. R. 
51 Calc. 861.— IND. 

490 ii. Opening carriage 

door.] — -While a street car was booking 
up to a platform which it had overrun, 
a passenger opened one of the roar 
doors without the knowledge of the 
conductor or motorman. The door, 
which opened outwards & projected 
over the platform, struck pltf., who was 
standing on the platform waiting for 
a car. The conductor was Inside the 
car collecting fares, & had loft the door 
unlocked & unguarded, although the 
motorman had Informed him that he 
was going to back np : — Held : defts. 
were liable. — Odeoaard v. Winnipeg 
Electric Co., [1927] 4 D. L. R. 387 ; 
[1927] 2 W. W. R. 589 ; 36 Man. L. R. 
592.— CAN. 

491 iii a, .] — ^Ry, cos. have 

a duty to provide a reasonably ade- 
quate & safe access to their carriages 
for normal passengers, but they owe 
no special duty towards those pas- 
sengers who are abnormal by reason 
of physical disability. 

A passenger brought an action 

T lnst a ry. co, lor damages in respect 
personal Injuries sustained by him 
through a fall, owing to his having 
missed his foothold on the step of a ry. 
carriage while attempting to enter it 
at one of defenders* stations. Pursuer 
averred that, being of abnormal weight 
& advanced age, he had great diffloulty 
in entering ry, carriages, a fact which 
was well known to dMenders* servants 
os he was a regular traveller by their 
trains from the station in question, 
Sc that, at the time of the accident, 
access to the carriage was rendered 
difficult for a normal passenger. Sc 
dangerous to him In view of his physical 
disability, by reason of a concealed 
danger, viz., that the step of the 
carnage, owing to its design Sc to the 
place where the tialn was drawn up 
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on the occasion in question, was at 
on unusual height above the platform : 
— Held: (1) while defenders had a 
duty to provide a reasonably adequate 
Sc access to their trains for the 
normal Indlvidnal, they had no special 
duty towards abnormal pewsengers such 
as pursuer; (2) defenders were not 
bound to ensure that there should be 
an unvarying distance between step Sc 
platform ; (3) pursuer’s ayerments did 
not disclose any failure of duty on 
defenders* part, by way of concealed 
danger or otherwise, which brought 
about the accident, but the true cause 
of the accident was pursuer’s own 
physioal disability ; action dismissed. 
— Henderson v. London Midland, Sc 
Scottish Ry. Co.. [1936] S. C. 734.— 
SCOT. 

491 vl. — ^ Effect of finding of 
negligence.] — It is generally sufficient 
for carriers to prove that they have 
adopted the best-known apparatus & 
have kept it in working order, but this 
rule is not applicable when there is 
a definite finding of negligence against 
the carriers.- — Canadian National 
Railway v. Muller, [19341 1 D. L. R. 
768.— CAN. 

497 ii, Driver of omnibus stoop- 

ing down to recover tickets on floor .] — 
Bradley v. Bell Bus Co., [1928] 
N. Z. L. R. 204.— N.Z. 


501 i, Passenger injured by 

sudden stopping of train .] — The fact 
that a passenger was Injured because 
of the sudden stopping of a railway 
train establishes a mmd facie case of 
negligence against the railway co. ; & 
in order to rebut that presumption It is 
not enough for the co. to show that the 
train was necessarily or reasonably so 
stopped because, e.p., there was an 
ohstruofcioa on the tmek, it must also 
show that It was not because of its 
ncgllgenoe that the obstruction got 
there. — Vivian v. British (Columbia 
Electric Ry. Co., [19301 1 W. W. R. 
791 ; 3 D. L. R. 892 ; 42 B. C. R. 423. 
—CAN. 


601 ii. .1 — The driver of a 

motor bus owes a duty to his passengers 
not to drive so close to a vehicle ahead, 
that, in any emergency created by 
driver of that yehlcie, he will have to 
apply his brakes so violently that a 
passenger is thrown from a seat in the 
bus & injured. Also, while a carrier 
is not an insurer of his passengers* 
safety, he owes a duty to his passengers 
to provide seats so protected that they 
cannot be injured by being thrown 
therefrom upon an emergency applloa- 
Mon of the brakes.— D b Couroey r, 
London Street Ry., [19321 2 D. L. R. 
319 ; 0. R. 226.— CAN. 

512 1. Act done in course of 

employment.] — Pltf., a passenger upon 
a south -bound oar of an electric street 
ry. oo., got off at a stopping placje, Sc 
crossing behind the oar, attempted to 

e ase over the rails need by the north- 
ound cars, & was struck by a car Sc 
Injured. She had followed the direc- 
tions given her by the oonduotor of 
the south-bound oar ; — Held : pltf. 
was entitled to recover. The way 

g ltf. was directed to take was dangerous 
: this was known to the conductor. — 
Forster v. Toronto Ry. Co. (1921), 
67 D. L. R. 441 ; 51 O. L. R. 136.— 
CAN. 
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Paludiiia, [1926] P. 40. Refd. Singleton Abbey 
(Owners) v. Paludina (Owners), The Paludina 
(1926), 96 L. J. P. 135. 

626. Add. Annotation : — As to (1) Refd. Lochgelly 
Iron Coal Co, v. M'Mullan* [1934] A. 0. 1^ 

636. Add. Annotation : — Refd. Singleton Abbey 
(Owners) v. Paludina (Owners), The Paludina 
(1926), 95 L. J. P. 135. 

549. Add. Annotations i — ^Refd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 89; 
Purkis V. Walthamstow Borough Council 
(1934), 151 L. T. 30. 

560. Add. Annotation: — As to (2) Refd* Sharpen* 
Southern Ry. (1926), 133 L. T. 693. 

660a. Warning not heard by passenger— 

Passenger asleep.] — ^Pltf. was a passenger on 
defts.’ railway to G. by a train which arrived 
at that station while it was still daylight. 
Owing to the train being too long for the plat- 
form at G,, upon its arrival there the hind- 
most carriage, in which pltf. was^ stopped 
short of the platform. A porter shouted to 
the passengers to keep their seats, but pltf., 
who was asleep, did not hear him. On waking 
pltf, realised that he was at G. station, & 


fearing that he might be carried on, got out 
in a hurry without looking to see what he 
was stepping on. There being a drop of five 
feet from the carriage floor to the ground, he 
fell & was* injured : — Held : even if in the 
circumstances defts. were negligent, of which 
the ct. thought there was no evidence, pltf.’s 
act in getting out without looking where he 
was going was contributory negligence, & 
defts. were not responsible. — Sharpe v. 
Southern Ry. Co., [1925] 2 K. B. 311 ; 94 
L. J. K. B. 913 ; 133 L. T. 693 ; 69 Sol. Jo. 
776, C. A. 

Annotation : — Apld. Baker v. LongrburHt & Sons, Ltd., 
11933] 2 K, B, 461. 

571. Add. Amiotation : — Dlstd. Sharpe v. Southern 
Ry.. [1925] 2 K. B. 311. 

572. Add. Annotation : — Refd. Sharpe v. Stmthem 
Ry. (1926), 133 L. T. 693. 

673. Add. Annotation: — to (1) Consd. Shari'e 
V. Southern Ry., [1925] 2 K. B. 311, 

578. Add. Annotation : — Apld. Broome v. Agar 
(1928), 138 L. T. 608. 

579a. S. P. Whitehouse v. Midland Ry. Co, 
(1860), 30 J. P. 760. 


PART V. SECT. 2. SUB-SECT. 8 . 

k I. Bye-law prohibiting 

passengera from riding on car plat- 
forms .] — Where It was proved that 
pltf, could not, by exercise of reason- 
able care, have avoided the accident, 
that there was standing room inside 
the car, but standing passengers 
prevented him from going In : — Held : 
pltf. was entitled to recover. — Kime 
e. Hamilton IIadial Electric Ry. 
Oo. (1921), 50 O. L. R. 113; 64 

D. L. R. 191.— CAN. 


PART V. SECT. 2, SUB-SECT. 4. 

587 ii. Pltf. alleged that 

he had been injured by falling from a 
train of defts. In wlilcli he was a 

S assenger, & charged negligence of 
efts.* servants in leaving open the 
vestibule door of a car, through which 
he foil. To the question “ In what did 
the negligence consist 1 ’* the jury 
answered : “ By the south side of 

rear end of second-olass car by trap & 
door of vestibule being open*’: — Held: 
this answer, making the negligence the 
** being open ** of the door, & not the 
opening or leaving of it open, Sc not 
iDdicaUng who opened it or left It 
open, was not a finding upon which a 
judgment for pltf. comd be based. — 
AI.BXANDER V. Canadian National 
Rv.. [1930] 3 D. L. R. 140 ; 36 O. R. C. 
404 : 65 O. L. R. 162.— CAN. 


PART V. SECT. 2, SUB-SECT. 5. 

576 1. Platform too low .] — 

Where at a railway station there is no 
platform, or a platform of inadequate 
lengrtih to , permit a passenger to step 
from his carriage on to a platforra, the 
duty of the carrier to supply passengers 
with reasonable facilities for boarding 
Sc oJlghting from trains Is fulfilled by 
providing the carriages wth steps. A 
train pulled Into a station In broad 
daylight, the carriage in which sup* 

E ltot was travelling being drawn up 
eyond the platform. After goods 
from that station liad been put out Sc 
a reasonable time had elapsed, the 
guard, thinking that all passengers liad 
alighted, gave the sign^ to start Sc 
the train moved on, with the result 
that suppliant, who was then alighting 
from the side of the carriage away 
from the platform Sc out of view of 
the train ofllolals, fell Sc was injured : 
— Held : there was .no obll^tlon upon 
the train oflacials to see that all pas- 
sengers had equally alighted, Sc 


was no evidence of negligence. — H unt 
v. R., [19321 N. Z. L. R. 1691 ; G. L. R. 
667.— N.Z. 

p. Add ** rrxsd. (1920), 48 p. L. R. 
386 ; 19 O. W. N. 221.** 

p i. Train stopping before reaching 
station — No d^Uy to warn passengers .] — 
Grand Trunk Rt. Co. of Canada v. 
Murphy. [19241 1 D. L. R. 450 ; [1924] 
S. C. R. 101 ; 29 Can. Ry. Cas. 398.— 
CAN. 

q i. .] — As long 

as the entrance doors of a street oat 
are open while the car is standing at 
a passenger landing place there Is an 
implied invitation extended to in- 
tending passenger to enter the car, 
& it Is the duty of the conductor in 
charge of the car to afford them a 
reasonable opportunity to do so In 
safety. He is therefore negligent In 
giving the signal to start the car before 
the entrance doors are closed Sc all 
persons attempting to board the car 
are safely on. — WimoN v. Winnipeg 
Elkotuio Ry. Oo., [1922] 2 W. W. R. 
610 ; 68 D. L. R. 617.— CAN. 

s I. Conductor not on plat- 

form .] — A tramway conductor, as the 
oar was approaching a “ stop If 
required ** station, went on to the top 
of the car to change the screens which 
showed the destination of the oar, 
having satisfied himself that there was 
no one who wished to board the car, 
&: that an elderly woman inside the 
car, the only passenger, showed no 
sign of wishing to get off. The 
passenger, who thought she had given 
a signal to stop, stepped on to the 
footboard & was jolted off after the 
car had passed the station, Sc was 
injured : — Held : no blame attached 
to the conductor. Sc the accident was 
due to the fault of the passenger. — 
Gray e. Glasgow Oorpn., [1926J S. 0. 
967.— SCOT. 

504 y, Passenger thrmvn doum.] 

— Held : there was negligence on the 
part of defts.’ servants, Sc deft, liable 
in damages. — G uilday v. Winnipeg 
Electric Ry. Go., [1922] 3 W. W. R. 
498 ; 70 D. L. R. 617.— CAN. 

584 vl, After topping — No in- 

vUcUion to alight .] — The stoppage of a 
tram-car at other than at an authorised 
stopping place is not in itself an In- 
vitation to passengers to leave the 
vehicle ; Sc upon a tram-car so 
stopping, a passenger alights at hJs 
own risk of injury from the restarting 


of the tram-car as well as from passing 
traffic. — K ilpatrick v. Christchurch 
Tramway Board, [1933] N. Z. L. R. 
Supp. 170.— N.Z. 

1 1 . Passenger stepping from momng 
car — Accident avoidable by exercise of 
reasonable care by onmer, j— G riffin 
V. Cape Breton Electric Oo. (1921), 
63 D. L. R. 251 ; 65 N. S. R. 19.— CAN. 

t ii. — — In contravention of bye- 
law.] — Held: a contravention of an 
absolute statutory provision precluded 
a claim for damages. — H ill v. Grand 
Trunk Rt. Oo. (1922), 52 O. L. R. 
608.— CAN. 

u i. What is dangerous condition,] 

— Elliott v. Toronto Transporta- 
tion OoMMTSSiON. [19271 1 B. B. R. 
259 ; 32 Can. Ry. Cas. 200 ; 59 

O. L. R. 609.— CAN. 


so. Omnibus stopping at unsafe place.,] 
— When ihe place where the driver of 
a motor bus usually makes his stop Is 
presently safe to his knowledge & 
available, it is negligence on his part 
to cause or invite passengers to alight 
at a place which, to his knowledge, is 
unsafe. — Roadhouse v. Winnipeg 
Eijsotric Co., [1935] 2 W. W. R. 194 ; 
3 D. L. R. 246 ; 43 13. O. R. 184 ; affd-* 
[1936] S. C. R. 147; 2 D. L. R. 190. 
—CAN, 


sq. Car starting before passenger 
cZear.]— Pltf., 75 years old, got his right 
hand caught iu the rear door of a 

one-man * * street car when alighting 
from it. Sc was compelled to run 50 
or 60 yards with thq car, thereby 
putting a severe strain upon his 
muscles, heart & arteries : — Held : 
although tho motor-man saw his 
signal light go on, whicli was said to 
mean that the rear door had cloHCid. 
yet since he did not look back or ot fier- 
wise make certain that pltf. was c](‘ai- 
of tho car before it slarttid ho uas 
negligent ; & iiltf. was ouLtlod to 

damages for his pain & sullormg. T>ast 
Sc prosTW3ciive. — I 'kasku 
Eleotric Co., fjh.'m] 3 \V. A\ . It. ->-4 , 4 
D. L. I.. 624-— CAN. 

sr. Contributor}/ negligcmc ^ of pas- 
senger.]— In an action against, the 
owners of a ti«muay srstcui. 

br a woman pasycng(?r on one of th<‘ir 
cars to recover dnirniges in respect ol 
nerHomi} injuries whicli she had sus- 
tained in consequence of tho alleged 
negligence of defenders* servants, 
pursuer averred that, when tho car was 
approaching at a slow speed, & ap- 
peoi'ed about to stop at, the stopping 
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592, Add* Annotation : — ^Folld. Schlarb v. London 
& North Eastern By. CJo., [1936] 1 All E. B. 
71. 

692a. .] — On a very foggy night 

pltf., having descended the staircase of a 
ry. station, was proceeding cautiously for- 
ward on the platform, when she fell over the 
edge. It was proved that on this particular 
night the lighting of the station was quite 
ineffective at tms particular point, & the 
construction of the station was such that 
pltf. was without any indication of which 
way the platform was run. The foot of the 
staircase was within three yards of the edge 
of the platform, but the latter was marked 
by a white line painted along it. There was 
no guard rail : — Held : defts. were negligent 
& there was no evidence of contributory 
negligence on the part of pltf. — Schlarb v, 
London & North Eastern By. Oo., [1936] 
1 All E. B. 71 ; 80 Sol. Jo. 168. 

597. Add* Annotations: — Apprvd. & Apld. Letang 
V* Ottawa Electric By., [1926] A. 0. 725. 
Refd. Cutler v. United Dairies (London), 
Ltd., [1933] 2 K. B. 297. 

698. Add* Annotations: — Refd. Hillen v* I. C. I. 
(Alkali). Ltd,, [1934] 1 K* B. 456 ; Schlarb 
V. London & North Eastern By. Oo., [1936] 
1 All E. B. 71. 

598a. .] — Applt. met with an 

accident on resps.’ property by using some 
slippery steps giving convenient access to 
their tramline. She sued resps. for damages. 
Besps. contended that applt. had been guBty 
of contributory negligence, &; that the maxim 
“ Volenti non fit injuria ** applied to prevent 
her from receiving compensation : — Held : 
unless resps., who had invited applt, to use 
the access & were bound to keep it reasonably 


safe, established that she undenstood the 
extent of the danger which she was incurring 
& that she resolved to undertake the risk, 
the defence of ** Volenti non fit injuria 
failed. — Letano «>. Ottawa Electric By. 
Oo., [1926] A. 0. 726 ; 96 L. J, P. 0. 163 ; 
135 L. T. 421 ; 42 T. L. B. 696i P. 0. 

59Sb. Whether escalator dangerousj — 

Alexander v* City & South London By. 

Oo. (1928), 44 T. L. B. 460, D, 0. 

600. Add* Annataiion : — €onsd. McAlister (or 
Donoghue) v* Stevenson (1932), 48 T. L. B. 494. 

608. Add* Annotation : — As to (3) Refd. Montreal 
City V* Watt & Scott (1922), 128 L. T. 147. 

606. Add* Annotations : — N.P. Oliver v. Birming- 
ham Midland Motor Omnibus Oo. (1932), 
48 T. L. B. 640, Refd. Nunan v. Southern 
By., [1923] 2 K* B. 703. 

609. Add* Annotations : — As to {!) Refd. Baker t?* 
lionghurst Sons, Ltd., [1933] 2 K. B. 461. 
As id {2) Consd. Sharpe v* Southern By., [1926] 
2 K. B. 311. 

620. Add* Annotations : — As to (1) Refd. Phillips 
V* Britannia Hygienic Laundry Oo., [1923] 1 
K* B. 639; McGowan v* Stott (1923), 99 
L. J. K. B. 367, n. 

625. Add* Annotation : — ^.6? to (2) Refd. Fosbroke- 
Hobbes v. Air work, Ltd. British American 
Air Services, Ltd., [1937] 1 All E. K. 108. 

629. Add. Annotation : — Refd. Gayler & Pope v* 
Davies, [1924] 2 K* B. 76. 

681a. Running over defective line.] — 

In an action against a ry. co. for an injury 
to a passenger, it is evidence of negligence m 
the conduct of the carrying, that the train 
was nm over a rail known to have been 
defective & fractured, the jury considering 
that this was the cause of the accident. — 


place where she Intended to alight, 
she descended the step below the rear 
plat form, & that, while she was stand- 
ins: with both feet on the step, waiting 
for the car to stop, the car was 
aeceleiuted with a jerk which threw 
her off the step & caused her injuries ; — 
Held : pursuer, by voluntarily placing 
herself on the stop of the moving car, 
had added a risk, wliioh was not 
contemplated in the contract of oar- 
riai^e between her & defenders, & 
which constituted contributory negli- 
gence on her part ; action dismissed. — 
C ALP WELL V. Glasgow Uobpn., [1936] 
S. G. 490.-~SCOT. 

»w. Train etoppina suddenly at plat- 
foi'm — Passenyer waiting to oligM.]— 
Suppliant was a passenger by train. 
Before its arrival at the station - 
platform which was her destination 
she rose from her seat. The train gave 
a jolt as it was stopping, & she was 
thrown off her balance in the carriage- 
aisle & injnred. The evidence showed 
the jolt was not an unusual one : — 
Held : resp. could not bo JieW re- 

J->xauxv V. it., ri93(^ 
N. Z, L. R. 95 ; 12 N. Z. L. J. 2S2. 
N.Z. 


PART V, SECT. SUB-SECT. 6. 

6S6 li. .J — Deft. 00 . gratuitously, 

& for her own oonvenlenoe. oaMm 
pltf. some four hundred yards past, a 
station, where she was allowed to 
alight. At this place the ground was 
not level. Sc a person livti^ along the 
line had been permitted for his own 
oonvouienoe to lay down on the light 
of way a platform, one end of wMoh 
rested on a plank. Htf. descended 


safely to the platform, but In passing 
from it she fell & was injured, owing, 
as alleged, to some defect in the con- 
dition of the plank supporting it : — 
Held : the oo. was not liable.-— ^itrkb 
tj. BiUTiSH Columbia Kleotbio Ky. 
Co., Ltd. (1900), 7 B. 0. R. 85.— CAN, 

692 ii. .1— Where a 

passenger, arriving at a station at 
night, walked along a platform, not 
intended but frequently used as a 
means of e:dt, but which was not in 
any way guarded. Sc, after leaving the 

S latform, fell into an excavation in 
le railway oo.’s grotmds & was 
Injured : — Hdd : the oo. were liable.—* 
Oldriobt V. Qband Trunk Ry. Co. 
OF Canada (1896), 22 A. R. 286.— CAN. 

sa. Waiting room — Passage leading 
to “ XMdiee ToUei ** — VnligMed dt un^ 
locked door opening on to stairs to 
basement.] — Htf.*s Wife entered a 
passage leading from a waiting room 
above the entrance to which were the 
words ** Ladies Toilet.’* The passage 
had three doors loading off It on the 
left. The ffrst was apparently that 
of a private office, the second was 
mtiTked ” Ladles Toilet *’ but was 
looked, & the third, a few feet beyond, 
was standing open. There was no 
artlffdal light in the passage. & the 
daylight was waning. Pltf.*s wife 
passed through the open doorway & 
immediately fail down a flight of stairs 
Into the basement below, A was 
severely injured : — Held : the third 
doorway was a trap or oonceided place 
of danger, Sc was a place to which mtf/s 
wife might reasonably have been 
Gxpeoted to go in the belief, reasonably 
enlert^edt that she was entitled or 
hrirltea to do so. — K nowuton o. 


Hydro Blbctrio Power Commission 
OF Ontario, (1926] 1 D. L. R. 217 ; 68 
0. L. R. 80.— CAN. 

g(j, .]— An unlocked 

Sc unlabolled door leading from a 
railway waiting room is not a trap, Sc 
a woman who, thinking it to lead to a 
lavatory, enters Sc falls down unlighted 
steps & is injurod, has no right of 
action against the railway oo. — 
Geant V , Canadian Pacific Railway, 
11936] 4 D. L. R. 380; 11 U* P. R. 
b.— CAN. 


Doors leading from — Duty 

of carrier .) — The public cannot assume 
that access is allowed through all the 
doors opening Into or leading into or 
leading out of a waiting room. When 
the doors intended for public use are 
indicated, failure to put on the other 
doors notices that ingress through 
them is forbidden docs not amount to 
negUgenoe ; on the contrary, the 
absence of any notice should put the 
publio upon inquiry whether it should 
attempt to open these doors Sc tp 
prooeed further into a place where It 
has no business. But, even if failure 
to keep such doors looked may amount 
to negligence, the carrier will not be 
Uable for an accident to a passenger 
where the cause of the acoiaent was 
the paeseuger’s own want of oautioh in 
proceeding beyond such a door In the 
dark A In a strange place.-^ANADiaN 
National Rtb. do. e, Lsfaoxb« [1927] 
3 D, L. H. 1030 ; [1927) 8. C. R. 676.— 
CAN. 


PART V. 8 ECT 4 2. Sim-SEOT. 10. 

622 iii. ^ Watson 

e. jPAmyio stages. Ltd. (1935^), 6 
F. £. J. (Can.) 62,— CAN. 
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V. OBBilT Nobthbrn Eadu Co. <1861), 
2 F. & F. 610 ; mib^equeni proceedings (1862), 
2 Ba ^ S. 760 ; (1863), 4 B, & 8. 896, Ex, Oh, 

^-^CkmitdU Readhead v. MidlAnd Rail. Oo. (1867)» 
L. E, 2 Q, B. 413. 

688* Add Annoiaiions : — ^Refd. Pratt v. Patrick* 
[1024] 1 K. B. 488; HaJliwdU v. Venables 
(1980), 99 L. J. K. B. 363. 

646. Add. Annotation RefA. Mersey Bocks & 
Harbottr Board v. Procter, [1923] A. C. 263. 

647. Add* Annotation : — Consd. Knott tj. London 
County Council, [1934] 1 K. B. 126. 

652. Add, Annotation : — Refd. Huffy- Amell, etc. 
Co. V. R,, [1922] 1 K. B. 699. 

680. Add* ArmoUdion: — Raid. Oahco Printers^ 
Asaocn., Ltd. v* Barclays Bank (1931), 146 
L. T. 61. 

681a. Accident in bookingr-hall.] — 

Rogkrb V. London, Midland & Scottish 
Ey. Oo. (1980), 46 T. L. R. 238 ; 74 Sol. Jo. 
123 ; 94 J. P. Jo. 165. 

683a. Necessity lor submission to Rates 

Tribunal ol schedule lor standard season 
tickets.] — Re Standard Charges Schbdcubs, 
No. 1323a, post, 

683b« Season ticket rates — Continuation ol — 

1921 Act, s. 34.] — Southend Oorpn. v, 
London Midland & Scottish By. Oo. 
(1927), 19 Ry. & Can. Tr. Cas. 216. 

684. Add* Annotations : — Consd. Fagan v. Green 
& Edwards (1026), 70 Sol. Jo. 185 ; Grein 
V* Imperial Airways, Ltd., [1930] 2 All E. R. 
1258. Held. Nunan v. Southern Ry., [1924] 
1 K, B. 223. 

085a. Railway company — Whether appllc* 

able — ^Action under Fatal Accidents Act, 
1846 (c. 93).] — Where a passenger by rail- 
way, who has agreed with the railway co. 
that thw liability for personal injury shall not 
exceed a certain sum, is killed by the negligence 
of the co.’s servants, the damages recoverable 
by his dependants in an action under the above 
Act are not limited to such agreed sum. — 
Nunan v* Southern Ry. Co., [1924] 1 K. B. 
223 ; 93 L. J, K. B, 140 ; 130 L. T, 131 ; 40 
T. L. R. 21 ; 68 Sol. Jo. 139, 0. A. 

; — Consd. Thompson t>, L. M. & S. Ry, (1929), 

98 L. J. K. B. 615. Apld. Grein v. Imporlal Airways, Ltd., 
[1936] 2 All E. R, 1258. Reid. Penton t?. Southern 
Ry., [1931] 2 K. B. 103 ; Posbroke- Hobbes v, Airwork, 
Ltd. Sc British Attierioau Air Services, Ltd., [1937] 1 
All E. R. 108. 


686b. — Injury on journey by special 

train.] — Pltf. was engaged as a workman 
by contractors to the Mmistry of Health for 
the construction of a road near H,, & the 
Ministry made with deft, railway co. arrange- 
ments for a special train to take pltf. & other 
men from C. to H., a distance of twenty-six 
miles. Pltf. received from his employers a 
voucher which was addressed to the booking 
clerk & which contained these words : “ On 
surrender of this voucher please supply the 
bearer with a return workman’s ticket to H. 
by any ordinary workman’s train without 
payment. This voucher is only available 
by workman’s train.” The voucher, on 
presentation at the booki^ office, was ex- 
changed for a ticket. One side of the ticket had 
on it (interalia) the words : “ See back. Work- 
men. By special cheap train for the ‘ working 
classes.’ ” On the other side were {inter alia) 
the words : ** This ticket is issued subject to 
the bye-laws, rules & regulations of the Man- 
aging Committee,” & This ticket is issued 
subject to the conditions mentioned in the 
Managi^ Committee’s Act (62 & 63 Viet, 
a clxviii), & its use by the holder is to be 
taken as evidence of a special contract upon 
those conditions. The liability of the co. is 
limited to a sum not exceeding £100.” The 
above-mentioned Act contained provisions 
as to the running of workmen’s trains on the 
particular railway within twenty miles of 
London, & limited the co.’s liability to £100, 
subject to certain conditions. Pltf. was 
injured by a collision between his train & 
another train. In an action for damages 
defts. admitted negligence, but contended 
that the issue of the ticket created a special 
contract between themselves S& pltf. whereby 
their liability was limited to £100. Thect. found 
that pltf. must be taken to have been aware 
of the conditions indorsed on the back of the 
ticket. On the further question whether the 
terms of the contract applied to the particular 
journey : — Held : although the ticket the 
conditions on it had been drafted as applicable 
to a journey by a train coming under the co.’s 
. private Act, & contained no reference to such 
a journey as pltf.’s by a special train to a 
destination beyond twenty miles from London, 
yet, in the case of a passenger in the position 
of pltf., the conditions were a plain intimation 
that one condition on which the contract was 
made was that the co.’s liability should be 


PART V. SECT. 2, SUB-SECT. 11. 

p 1, — The form of 

oODtroot or shipping order used hjr a 
ry. 00 . in oonneotion with the trans- 
portation of live stock provided that 
an attendant should acoomnany the 
shipment, but should not nave the 
right to travel tree or at a rate leas 
than the ordinary fare, unless he bad 
signed the i^oial form of oontraot 
pmted on the baok of the shipping 
bill, whioh contained limitations as to 
olamis for personal infuries . sustained 
while travelling, jfn on action tp 
recover damages for Inlnries during 
transportation, due to the negllgenoe of 
the ry. oo.'ft sorvants : — Betd : the fact 
that the attendant had not paid any 
fare was due to the fact that the ry. 
00.^3 agent made no attempt to oollect 
the fare, Sc the ry. oo. was responsible 
for the omlsBion ; the attendant was 
a tuil-lafe passenger Sc not a trespasser 
Sc was entitled to recover damages. — 
Sthwaht t>. Gbanp Tbunx PACmo 


RT. Qo.* [19241 1 D. L. R. 881 ; 1 
W. W, R. 473.— CAN, 


s i. . 3 — ^When one entrusts 

himself or his property to another to be 
carried, there is an Implied contract 
that the traveller shall use ordinary 
care in the transport, Sc in the absence 
of specia] oiroumstanoee the fact that 
the passenger is the father of the driver 
has no s^rnifleanoe. — Eject v. EIby, 
[19301 3 D. L. R. 327 ; 05 0. L. R. 
232.— CAN, 


PART V. SECT. 2, SUB-SECT. 12. 
sm. Pasamger standing on pleUform of 
morning car*) — passenger who leaves 
his seat in a tramway car Sc goes on to 
the platform, while the car is m motion, 
is not necessarily guilty of contributory 
negligence should he meet with an acci- 
dent while on the platform, the (mestion 
depending in eacm case upon the par- 
tloulardmumatances. — B uc^nan v. 

8. 0. 658.— 

soot. 


part V. SECT. 8, SUB SECT. 1. 

651 iU. Another route 

idopted — lAability for excels fare .] — 

passenger after purchasing a tiokt t 
•roro Agra to M. ma Allgarb & C. 
lisoovorod that if be travelled beyond 
Aligarh & via O, he would reach his 
lestlnatlon more quickly than by the 
•oute indicated on the ticket, although 
le would be travelling by a longer 
•oute. He did travel accordingly & 
>n arrival at M. he was made to pay 
)xcese fare. On suit for ‘J 

7eld .* Indian Railways Coaching 
rarlff, r. 64, applicxl to a passenger whf> 
vas found travelling, either in- 
entlonally or by mistake, by a route 
>ther than that indicated on the i^ket 
t not to a passenger who hoa arrived 
,t his destination, Sc the case was 
■ovomod by r. 63 & the excess far© 
ros Justified.— SBw^RBTAJEtT oT Statu 
OR IltfDIA TN (DOtTNOtL V, MOgTI 

fANOHAR (1928), I. L. R. 61 All. 392,— 


9 
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limited to £100, & pltf. coxild recover no more 
than that amount. — H earn v, SoimiBRN Us, 
Co. (1926), 41 T. L. B. 305, 0. A. 

685c. Time limit for making claim.] — Pltf. was 
received by defts. under a contract to be 
cai’ried in one of their steamships. The con- 
tract contained a clause that the shipowners 
should not be liable for loss, damage or delay 
to a passenger or his baggage arising from the 
act of God, or from causes of any kind beyond 
the carrier’s control, even though ttie loss, 
damage or delay might have been caused by 
the neglect or default of the shipowners* 
servants. A subsequent clause provided that 
no claim imder the contract shoiid be enforce- 
able against the shipowners unless a written 
notice thereof was delivered to them within 
three days after the passenger should be 
landed from the steamer at the termination 
of her voyage. In the course of the voyage 
one of pltf.’s hands was injured by reason of 
the negligence of defts.* servants, but no 
written notice of any claim was given by pltf. 
within the time limited by the contract : — • 
Held: (1) the clause relieving defts. from 
liability for the negligence of their servants 
was valid & enforceable, but applying the 
ejusdem generis rule, the clause did not absolve 
defts. from liability for pltf.*s injury ; (2) as 
Itf. had failed to give any written notice of 
is claim within the time prescribed by the 
contract, he was not entitled to recover. — 
Jones v. Oceanic Steam Navigation Co., 
[1924] 2 K. B. 730 ; 93 L. J. K. B. 1053 ; 132 
L. T. 207 ; 40 T. L. R. 847 ; 69 Sol. Jo. 108 ; 
16 Asp, M. L. 0. 432. 

686a. Contract for voyage — Mistake as to nature of * 
voyage — Ratifleation.}— In Oct. 1933, pltf., 
a widow lady who since the death of her 
husband in 1929 had suffered from insomnia, 
nervous disorder, & heart trouble, wished to 
go to sea for a pleasure cruise. She called at 
the office of deft. co. & bought a ticket for 
a voyage to Australia & back on defts.* 
steamer O. She was under the impression 
that the voyage was to be a pleasure cruise 
& that she would have the benefit of the 
usual entertainments & shore excurmons 
which are arranged on pleasure cruises, but 
in fact the voyage was an ordinary voyage 
in the regular mail & passenger service 
between England & Australia. She embarked 
on the O. in duo course, & after the steamer 
had started she discovered that the voyage was 
not a pleasure cruise she asked the purser 
to make arrangements for her to bo put 
ashore & conveyed back to England. He 


suggested that she should go ashore at 
Toulon & return home by &ain through 
Prance, but as he could not undertake that 
deft. CO. would refund the money which 
pltf. had paid for her passage she decided to 
stay on board, & she accordingly travelled to 
Au^ralia & back. She then brought this 
action for damages for breach of contract. 
She had paid to deft. co. £140 for the return 
ticket to Australia & had paid a further £60 
as a deposit to cover incidental expenses 
during the voyage, & she said that owing 
to the circumstances of the voyage her health 
had become worse & she had been put to 
trouble & expense at the ports of call : — 
Held : although originally Che parties were 
not ad idem &; there was no concluded con- 
tract, when pltf. made up her mind to remain 
on board for the voyage to Australia & back 
instead of returning to England from Toulon 
she elected to affirm the contract which deft, 
CO. had in fact offered her, & as deft. co. had 
performed that contract the action failed. — 
MacMillan v . Orient Steam Navigation 
Co., Ltd. (1936), 40 Com. Cas. 182. 

688. Add, Annotation : — Retd. Penton v. Southern 
RaUway, [1931] 2 K, B. 103. 

689. Add, Annotations : — ^Distd. L’Estrange v. 
Graucob (P.), Ltd., [1934] 2 K. B. 394. Retd. 
Nunan v. Southern Ry. (1923), 130 L. T. 
131 ; Hearn" v. Southern Ry. (1925), 41 
T. L. R. 305. 

695. Add, Annotations: — Oonsd. Thompson v, 
L. M. & S. Ry, (1929), 98 L. J. K. B. 615. 
Retd. Nunan v. Southern Ry. (1923), 130 
L. T. 131. 

695a. Conditions ascertainable by 

reterence to time-table.] — Pltf., who could 
not read, had an excursion ticket taken for 
her by her niece on the face of which were 
printed the words : ** Excursion. Por con- 
ditions see back ** ; & on the back was a 
notice that the ticket was issued subject to 
the conditions in the deft. co.*8 time-tables & 
excursion bills. On the excursion bills 
excursion tickets were stated to be issued 
subject to the conditions shown in the com- 
pany’s current time-tables. The time-tables, 
which could be obtained for sixpence each, 
stated : “ Excursion tickets . . . are issued 
subject to the general regulations to the 
condition that the holders . . . shall have 
no rights of action against the co. . . . in 
respect of . . . injury (fatal or otherwise) . . , 
however caused.” A special jury found that 
an accident to the pltf. on the journey 
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088 V. .J— HeZd in 

view of the smaUnese of the type in 
which the condition was printed & the 
absence of any device to draw attention 
to it, defts. had not taken reasonable 
moans to brinjf It to pursuer’s uotioe. — 
Williamson v. North of Scotland, 
ETo. Navigation Ck>., [1916J S. 0. 
654.--SOOT. 

p J, ,j — xn an 

action by a passenffer asalnst a ry. oo. 
to recover damages for personal Injury 
sustained by him while travelling on 
one of their trains, defenders main- 
tained that, under the contract of 
carriage, they were exempt from lia- 
bility. When the accident ooourred, 
pursuer was travelling on a “pleasure 
party “ ticket, issued at a fare less 
than the ordinary fare. The ticket 


bore on the front, in legible print, ** See 
Back,” & on the back, also in legible 

S rint, ** This tioket is issued subloct to 
ae Gtenoral Notices, lieETulations, & 
Condltious in the oo.’s current Time 
Tables & Bills.” Defenders’ current 
Time Tables contained a section headed 
“ General Notices, Regulations, & 
Ooudltlon,” which included a condition 
that the holder of a tioket issued at a 
fore loss than the ordinary fare should 
have no right of action against the oo. 
in respect of Injury, however caused. 
Pursuer admitted that he knew that 
there was printing on the back of his 
ticket, & that he must have read what 
was printed on the back of a similar 
ticket when travelling on previous 
occasions, but deponed that what he 
read had conveyed nothing to him : — 
Held: the condition formed part of 
the contract, in respect that the 
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reference of the ticket to the conditions 
In defenders* time tables was reasonable 
notice of their existence & terms, 8c 
further, as pursuer knew there was 
printing on the back of the ticket, 8c 
admitted that at some time he must 
have read the printing, he must be 
taken to have known that It referred 
to conditions. Defenders assoilxied. — 
Gray e. L. 8c N. E. Ry. Co.. [19301 
8. O. 989.-~SCOT. 


ql. .1 — Grand 

TRCTNK PACIFIO CkJAST S.S. Oo. V, 
StMPSON (1922). 63 S. c. R. 861 ; 66 
D. L. R. 614 ; [1922] 2 W. W. R. 320. 
—CAN. 


t I. B , P , Eriokson t>. Canapian 
Paotfio Rt. Oo., Walstbad r. Cana- 
dian Paotfto By. Oo. (Sask.), [19281 
1 D. L. R. 29 ; (19271 3 W. W. R. 749. 
-HDAN. 



Voi. VnL— Carriers* Cases 89da — 768a. 


eovered by the excursion ticket was due to 
negligence on the part of deft. co. To pre- 
vent the case going back for a new trial, the 
jury were asked whether the deft. co. took 
reasonable steps to bring the conditions to 
the notice of pltf. & answered No,** & 
awarded damages. Argument was then 
allowed whether the jury could so find, &> it 
was held that as a matter of law when the 
ticket was accepted the contract was com- 
plete, & therefore there was no evidence on 
which the jury could find as they did : — Held : 
(1) the fact that pltf. could not read did not 
alter the legal position ; she was bound by 
the special contract maide on the excursion 
ticket on the acceptance of the ticket ; & the 
indication of the special conditions by 
reference to the time-tables was sufficient 
notice of their existence & contents ; (2) the 
question put to the jury for the sake of con- 
venience as to reasonable notice must be 
determined upon the law applicable to the 
conditions upon which the ticket was issued, & 
those conditions negatived the right of pltf. 
to recover damages. — Thompson v, London, 
Midland & Scottish Ry. Co., [1930] 1 K. B. 
41 ; 08 L. .T. K. B. 615 ; 141 L. T. 382, O. A. 

Annotations : — As to (1) Apld. Penton v. Southern Railway, 
n931] 2 K. B. 103. Generallv, Refd. Fosbroke-Hobbos u. 
Airwork, I^td. & British American Air Services, Ltd., 
[1937] 1 All E. R. 108. 

695b. Plaintiff unable to read.] — 

Thompson v. London, Midland Scottish 
Ry. Co., No. 696a, ante, 

695c. Whether question of law or 

fact.] — T hompson v. London, Midland & 
Scottish Ry. Co., No. 695a, ante, 

695d. .] — Defts., a railway co., 

issued to persons asking for tickets between 
certain hours of the day between certain 
stations return day tickets at a reduced rate, 
whether such rate was demanded or not. On 
the front of these tickets were the words, 
legibly & clearly printed in large letters, 
For conditions see back,** on the back 
was printed a condition exonerating the co. 
from liability for injury to the holder of the 
ticket, however caused. Pltf, asked for 
“ Waterloo return,” & was supplied with one 
of these tickets, which he accepted without 
objection. He was injured on the journey 
through the alleged negligence of defts.* 
servants : — Held : in the absence of proof 
that pltf. actually knew of this condition, 
defts. must show that they had taken 
reasonable steps to bring it to his notice, but 
on the facts there was no evidence for a jury 
that they had not done so, — Penton v. 
Southern Ry., [1931] 2 K, B. 103 ; 100 
L. J. K. B.'228 ; 144 L. T, 614 ; 76 Sol, Jo, 
100 . 

698. Add, Annotation : — Refd. Walpole v. Canadian 
Northern By., [1923] A. 0. 113. 

701. Add, Annotation : — Held. Symons v. Southern 
Ry. Co. (1935), 163 L. T. 98. 


703». .] — ^Metropolitan Ry. Co. v. 

Great Western Ry. Co. (1886), 3 T. L. R. 
113. 

704. Add, Annotations : — Refd* Paterson Zochonis 
V. Elder Dempster, [1923] 1 K, B. 420 ; 
Pratt V, Patrick, [1924] 1 K. B. 438. 

728* Add. Annotations : — Refd* Flint v. Lovell, 
[1935] 1 K. B. 364 ; Ley v, Hamilton (1934), 
151 L. T. 360. 

784. Add. Annotations : — As to (1) Consd. Smith r. 
Schilling, [1928] 1 K, B. 429. Refd. Ley t7. 
Hamilton (1934), 161 L. T. 300 ; Mechanical 
& General Inventions Co, v. Austin & Austin 
Motor Co., [1935] A. C. 346. 

725. Add, Annotation : — Refd. Baker v, Dalgleish 
Steam Shipping Co. (1921), 126 L. T. 482. 

733. Add. Annotations : — FoUd. Haynes v. Davey 
(1937), 26 Ry. & Can. Tr. Cas. 294. Apld. 
London, Midland & Scottish Ry. Co. v. 
Greaver, [1937] 1 K. B. 367. 

733a. .] — A i^assenger who travels 

upon a railway without paying his own fare 
but by producing the return half of a non- 
transferable return ticket issued to another 
person is guilty of the offence of travelling 
without having previously paid his fare & 
with intent to avoid payment thereof, 
though he did not know that the ticket was 
non-transferable & would not have used it if 
he had known. — Haynes v, Davey (1937), 
25 Ry. & Can. Tr. Cas. 294. 

753a. Transfer of non-transferable 

ticket*] — K, purchased for 10a. an excursion 
return ticket, which was not transferable. 
The ordinary single fare for the same journey 
was 23a. On arrival at his destination K. 
handed to G. the return half of his excursion 
ticket which G. intended to use to avoid 
payment of his fare. Informations were pre- 
ferred against K. & G., under the bye-law 
set out below, charging them respectively 
with having unlawfully transferred Sd un- 
lawfully received a partly used ticket. The 
bye-law provided : “ No person shall . . . 

transfer or receive any partly-used ticket 
' ... to or from any other person with intent 
that any person shall use the same for the 
purpose of travelling ... on the ry., unless 
the ticket shall at the time of issuing thereof 
purport to be transferable.’* The magistrate 
dismissed the informations on the ground 
that, as the bye-law was framed to cover 
cases where there was no fraudulent intent, 
it was void & ultra vires as being repugnant to 
the general principles of law : — JEleld : inas- 
much as the purpose of the bye-law was to 
prohibit transactions which must in general 
be fraudulent, the bye-law was a valid one. — 
London, Midland & Scottish Ry. Co. v. 
Greaver, [1936]13 AU^E. R. 333 ; 155 L. T. 
635 ; 100 J. P. 611 ; 63 T. L. R. 75 ; 80 Sol. 
Jo. 878, D. C. 


PART V. SECT. 4. 

699 11. — Negligence of laming 

company , \ — In an action as^net a 
redlway oo. to recover damap^ in 
respect of pecuniary loss & also for 
aomiumt pursuer averred that his son, 
while travelling as a passenger on 
defenders' railway from London to 
Glasgow, with the return half of a 
ticket purchased by him In Glasgow, 
was fatally injured as a result of an 


accident to the4rain, which occurred 
in England, & admittedly was caused 
by the negligence of defenders* ser- 
vants ; — : the rights of the 
parties fell to be determined In accord - 
anoo with the law of England, as the 
lex loci delidi , — Naftaun v, London, 
Midijlnd & Scottish Ry. Co., [1933] 
S. 0. 969.--SCOT. 

PART V. SECT* 6, SUB-SECT. 1. 

so* Putting communUxtiUm cord — 

11 


'leSescea— Compartment ova croxoded.^ 
. railway passenger who pulls tne 
roergency chain became he finds the 
omportment crowded beyond the 
rescrlbed limit commits no offence 
Oder Indian Railways Act, 1890, 
108, merely because ho does so for 
10 ttdclltional reason of obtaining the 
ames of certain passengers who used 
ijuslve language towards him. — 
MPKBOB t). POPATLAL BHAICHAND 
929), I. L. R. 64 Bom. 320.— IND 



Cases 768—830. English and Empike Digest Supplement, 


756. AM* Anrwt'Oiion : — -Consd, London Passenget 
Transport Board v. Summer (1935), 164 L. T. 
108. 

759. Add, Annotation: — Gonsd. London, Midland 
& Scottish By. Co. v, Oreaver, [1937] 1 K. B. 
307. 

764. Add, Annotation : — Refd« Poland v, Parr, 
[1927] 1 K. B, 236. 

766. Add, Annotation : — Held. Poland v. Parr, 
[1927] 1 K. B. 236. 

776. Add, AnnoicUiotia : — Held. Percy v. Olaagow 
Corpn., [1922 ] 2 A. 0. 299 ; Fisher v, Oldham 
Oorpn., [1930] 2 K. B. 364; Be Carroll, 
[1931] 1 K, B. 317. 

777. Add, Annotation : — Held. Percy v, Glasgow 
Oorpn,, [1922] 2 A. C. 299. 


781a. ^*3~Whei» a pamngeir on a 

tramcar makes a aufiloient proper tender 
of his fare An the conductor mistakenly 
refuses to accept it dc has him arrested under 
a bye-law, which authorises the conductor, 
if a passenger’s name or residence is unknown 
to him, to have the passenger arrested for 
evading payment, Ihe conductor’s employers 
are liable for the act of the conductor, whether 
he was or was not aware of the name dt 
residence of the passenger, inasmuch as the 
conductor’s act, although done mistakenly, 
is an act witMn the scope of his employ- 
ment. — ^Pbkoy V . Glasgow Oorpn., [1922] 
2 A. 0. 299 ; 91 L. J. P. O. 187 ; 127 L. T. 
601 ; 86 J. P. 201 ; 38 T. L. R. 722 ; 66 
Sol. Jo. 666 } 20 L. G. R. 606. 


Part VI. — Carriage of Passengers’ Luggage. 


Navigation Co. v. Paterson, Zochonis, [1924] 
A. C. 522. 


784. Add. Annotation : — Aa to {1) Held. Buckland 
V. B. (1933), 102 L. J. K. B. 404. 

786. Add. Annotation : — As io (1) Consd. Buck- 
land V. B, (1933h 102 L. J. K. B. 404. 

787, Add, Annota14<m. : — Aa to (1) Consd. Buck- 
land V. R. (1933), 102 L. J. K. B. 404. 

792. Add. Annotation : — Consd. Bucklimd v. B* 
(1933), 102 L. J. K, B. 404. 

795. Add, Annotation : — Hefd. Buckland v. B* 
(1933), 102 L. J. K, B. 404. 

796. Add. Annotation : — Consd. Buckland v. B. 
(1933), 102 L. J. K, B. 404. 

799. Add, Annotation : — Hefd. Buckland v. B» 
(1933), 102 L. .T. K. B, 404. 

800. Add. Annotation : — Hefd. Buckland v. R. 
(1933), 102 L. jr. K. B. 404. 

804a. Luggage put in luggage van — By order of 
official.] — Ehingeh v, South-Eastern <& 
Chatham By. Co. & Pullman Oar Co., Ltd., 
No. 861a, post. 

811. Add, Annotations: — -4a to (1) Retd. Elder, 
Dempster v. Paterson, Zochonis, Griffiths I 
Lewis Steam Navigation Co. v. Paterson, 
Zochonis, [1924] A. C. 622 ; Pratt v, Patrick, 
[1924) 1 K. B. 488; Halliwell r. Venables 
(1930), 99 L. J. K. B. 353. 

813. Add. Annotation : — ^Hefd. Elder, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam 


816. Add. Annotation :—As to (2) Retd. Buckland 
V. R. (1933), 102 L. J. K. B. 404. 

823. Add. Annotation : — As fo (3) FoUd. Vosper v. 
G. W. By. (1927), 137 L. T. 620. 

827a. Luggage put In compartment by porter — 
Passenger travelling In another compart* 
ment.] — Pltf,, who had a third - class 
ticket, got a porter to put his suit-case in a 
first-class compartment travelled in 
another part of the train, third class, with 
some friends whom he found on the train. 
At the end of the journey pltf.’s suit-case 
could not be fotind. In an action against 
the railway co. for its value : — Held : as the 
railway had failed to discharge the onm 
of proving that the loss of the hknd ‘ 
arose by reason of the negligence o? tSe 
passenger, pltf. was entitled to recover. — 
Vosper v. Great Western By. Co., [1928] 
1 K. B. 340 ; 97 L. J. K. B. 61 ; 137 L. T. 620 ; 

T. L. R. 738 ; 71 Sol. Jo. 605, I). ‘ 

829. Add, Annotation : — Aa to (2) Hefd. Buckland 
V, B. (1933), 102 L. J. K. B. 404. 

830. Add. Annotations: — Aa to (}) Hefd. Ehinger 
V. S. E. & 0. Ry. & Pullman Car Co. (1922), 
38 T. L. R. 678; Vosper v. G. W. By. (1927), 
137 L. T. 520. Aa to (2) Hefd. Ehinger v. 


PART V. SECT. 7. 


PART VI. SECT. 8, SUB-SECT. 2, 


b I. Refusal to obey con- 

ductor — unreasonable — Carrier 
liable ,] — Haines v, Britibh Colombia 
EijbOTRio Ry. Co. (1921). 70 D. L. H. 

30 B. O. R. S40.-~CAN. 
g I. — Removed exposing pas- 

senger to danger — Carrier liable.}-— 
Hows tJ. Niagara St. OATHARiNEe & 
Toronto Ry. Co., 119263 2 B. L. R, 
116 ; 30 Can. Ry. CaB. 96 ; 66 O. L. R. 
202 ; revsg., [19243 4 D. L. R. 339 ; 65 
O. L. R. 387.— CAN. 


m I, XUrnowd exposing pas- 

senger to danger — Ocorier liable.}— 
Howe v. Nuoaaa 8t. Catuahinkh &. 
Toronto Ry. Co., 119251 2 B. X. R* 
115; 80 Can. By. Caa. 95 ; 56 0. L. B. 
202.— CAN. 


PART VI. SECT. 3, SUB-S)BC0T. i, 

of. — - Bent hack hv miuming 
steamer after arrival dt destinatian— 
Carrier liable, 3— SMITH v. Union S.8. 
Co. (1922), 68 B. L. R. 483.— CAN. 


808 I. Luggage placed in compartment 
with passenger — Whether company liable 
— Rassenger leaving carriage wtih door 
open.} — Pltf. & her slater arrived at 
Enstoti Station of defts.* railway 
shortly after 6 p.m. in order to travel 
by the 6,10 p.m. train to H. Their 
luggage inolnded two dreseing oases 
wWch they directed a porter to put in 
a oarrlagp In which they had reserved 
seats. The porter carried out these 
Instmotions & placed pitf.'s dressing 
case on the rack of a ooirldor carriage 
which was about the middle of the 
tr«^. As the porter left, pltf. UfM 
down her oaee $c placed it on the seat. 
Having removed a book themfrom, the 
two iMdeB left the oarriage. without 
dosing the door, &: proofed to a 
bookstall on the platform about the 
end of the train. Upon their return 
seven minutes later pltf.^s dressing ease 
had disappoared : — Held : the onus of 
proving that the loss was due to 
negHgenoe on the part of the x»a8senger 

12 


lay upon the oo. Pltf,, by leaving her 
dressing case unprotected In a carnage 
with the door open, was not guilty of 
such negligence as would ekoneftte the 
00 ., who were, acoordingly, liable for 
the loss.^ — Carr v. London. Midland 
& SoomSH Ry. Oo. (1931), N. I. 94. — 
IR. 

PART VI. SECT, 7. 


8p, Luggage left with porter — JPas- 
sengeir telephoning for car. ]— A passenger 
arrived by train at a railway statton 
with heavy luggage in the van 5c 
lighter articles accompanying her In 
the compartment, AU the luggage was 
taken on a barrow by a porter to a 
cab-stand In the station, where the 
passenger eaq^eoted to be met by 
mends with a car. Sailing to find 
them, she went to telephone to 
leaving the luggage in charge of the 
porter along with her two young 
children. In her absencie, the porter 
left the luggage nnattend^ Sc a tmef 
having got lid Of the Ohfidren by a 
device, stole the lighter arikles. In 
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8. E. & 0. By. & BuHmaB Car Oo. (1922), S8 
T. L. B. 078. to (3) Oonsd. Biimger t), 
8. B. ^ C. By. A Fulbuaa Oar Oo. <1922), 38 
T. L. B. 078. 

SSI. Add, Anntdaiion : — Generally^ Held. Vospai 
V. G, W. By, (1927), 137 h. T, 520. 

83Sa. '8. P, Hajeirison v, Gbeia.t Western By. Co. 
(1876), 39 X P. 312. 

•.] — Pltf., who was a paa- 
senger with a ticket from Paris to London 
via Dover, ^ thence by the railway of deft, 
railway co., took, an additional ticket from 
the second defts., the Pullman Oar Co., for 
a Pullman car forming part of the train 
between Dover & London. The Pullman car 
ticket stated that the Pullman Oar Oo. * 
accepted no liability for passengers* luggage, 
A; that co. did all that was reaisonably 
necessary to bring this condition to pltf.’s 
notice. At Dover pltf. took a seat in the 
Pullman car, but an oflacial refused to allow 


at the end of the car. There was no evidence 
in whose employment the official was, or as 
to the exact r^ationship between the two 
deft. cos. On the arrival of the train in 
London the luggage was tmioaded by the 
Pullman car officials, but pltf.’s suit-case 
could not be found. In an action against 
both cos . ; — Held .* as a railway co. contracted 
as insurers of passengers* luggage except 
where the loss was caused by the passenger’s 
own default, the railway co. were liable, but 
as there was no evidence that lack of care, 
if any, by the Pullman Oar (Do.’s officials in 
unloading had contributed to the loss, the 
Pullman Car Co. were not; liable. — Ehingeb 
V, South-Eastern & Chatham By. Co. 
Pullman Oar Co., Ltd. (1922), 38 T. L. K. 
678 ; 66 Sol. Jo, 633. 

-.] — A special contract, 
entered into between a shipowner & a 
passenger by sea, contained a provision that 
the shipowner would not be answerable for 


loss of baggage “ imder any circumstances 
whatsoever :-^Held : such a stipulation 
covered the case of wilful default Jk mis- 


feasance by the shipowner*8 servants. — 
Taubman V, Pacific Steam Navigation Oo. 
(1872), 26 L. T. 704 ; 1 Asp. M. L. 0. 836. 
Amwtaiions CoMd. Price u. Union Lighterage C3o. (1904), 
73 L. J. K. B. 222 ; Travere v. Cooper. (19161 1 K. B. 73. 
Refd. Tlie Pearimoor, [19041 P. 


852. Add. Annotation Hefd. Albe- 

marle Supply Oo. V, Hind, [1928] 1 K. B. 307. 

868. Add, Annotation : — Apld. Thompson v. L. M. 
& S. By. (1929), 98 L. J. K, B. 61.5. 

864. Add, Annotation: — Aa to (1) Refd. Grein v. 
Imperial Aiiways, Ltd., [1936] 2 All E. R. 
1258. 

865. Add, Annotation : — Aa to {X) Hefd. Penton v. 
Southern Railway, [1931] 2 K, B. 103. 

857. Add, Annotation: — Aa fo (1) Retd. Brown v. 
Harrison, Hourani v. Same (1927), 137 L. T. 
549. 

858. Add, Annotaiiona : — Consd. Werner v, Det 
Bergenske Dampskibsselschaft (1926), 134 
L. T. 678. Refd. Elder, Dempster v. Pater- 
son, Zochonis, Griffiths Lewis Steam Naviga- 
tion Oo. V. Paterson, Zochonis, [1924] A. C. 
622. 

863. Add, Annotations : — Refd. L. & N. W. By. 
V, Neilson, [1922] 2 A. C. 263 ; Nunan v. 
Southern By., [1923] 2 K. B. 703 ; Buerger 
v. Cimard S.S. Co,, [1925] 2 K. B. 646 ; The 
Refrigerant, [1925] P. 130; H. M. P. 
Humphrey, Ltd. v, Baxter, Hoare & Co. 
(1933), 149 L. T. 603 ; Danneberg v. White 
Sea Timber Trust, Ltd. (1936), 1.54 L. T. 25 ; 
Ashby Tolhurst, [1937] 2 K. B. 242. 

866. Add, Annotations : — Consd. Ehinger v, 8. B. 
& C. By. & Pullman Oar Co. (1922), 38 
T. L. R. 678. Apld. Hearn v. Southern By. 
(1925), 41 T. L. B. 305. Consd. Thompson v. 
L. M. & S. By. (1929), 98 L. J. K. B. 615. 
Apld. L’Estrange v, Graucob (F.), Ltd., [1034] 
2 K. B. 394. Refd, Nunan v, ^uthem Bys. 
[1923] 2 K. B. 703. 


Part VII. — Carriage of Animals. 


885. Add. Annoiedion : — ^Refd. G. N. By. v. 
L. E. P, Transport A Depository, [1923] 2 
K. B. 742. 

899. Add, Annotation : — ^Hefd, G. N. By. v. 


L. E. P. Transport & Depository, [1922] 
2 K, B. 742. 

893. Add, Annotation : — Retd. G. N. By. v, 
L. E. P, Transport & Depository, [1922] 
2 K, B. 742. 


an action by the passenger Against the 
railway oo. : the co. was 

liable, in respect that its liability as 
oarrier of passengers* luggage lasted 
until the passeMer, using due diligence, 
had been afforded ,a reasonable 
opportunity of taMng deilrery of the 
luggage ; & heire it was not prored 
that the passenger had failed 
exerolae due diligene©.— P abkkr 
B, By. CJo., (1980) S. O. 829.- 

SCOT. 


to 


PABT VI. SBCT. 8, StTB-SEOT, 4. 

ai, — ^ Special coTittact.J — Bcld : It 
was a valid answer to Pltf. ’a a^on 
that she had assented to be bound by 
the csontract reliering the carrier from 
liabaity.— F snne^ v, UoTmim.h S.S. 
Oo. (1876), « Kftd* L. B. m.— IIFU>. 


d n, 
Dtxon V, 


jEhCHSEUSO NAYlOATtOM O©. 


(1889), 18 8. O. R. 704.— CAN. 

e 1. ,1 — Beld: pltf. was 

bound by the conditions.— wood v, 
Allan (1880), 13 N. S. R. (1 R. & G.) 
477 ; affd, (1882), 15 N. S. R. (3 
R. & G.y 211.— CAN. 

, _JeW.' pltf., a woman of 

scant eduoatioii & unaooustoxned to 
travel, was entitled to recover from 
deft. oo. notwithstanding a clause on 
her ticket Uniting defts.* liability, 
as the clause had been waived, & there 
was a speoiai oontraot. — Tolerton v. 

fARB 8.8. C5o.. (imi 3 I>. li. R. 
365 ; 2 W. W, n. 927 ; 83 B. 0. R. 
651.— CAN. 

PART VII. SECT. 1, SUB-SECT. 2. 


PAcnino Railway ( 1929), 1 


PART Vn. SECT. 3. 

r J. j\:o evidence as to cause of 

loss .] — In an action for damngos for 
the loss of three horses which died 
w^hil© in transit on deft-.’s mil way under 
a contract known as ** Live stock— 
Special Contract — Shipping Order, 
approved by the Board of llailvvay 
Comrs. for Canada : — 17 (id ' tliOTO 

being no cviden<.’e to eet^iblish the 
actual cause of the deaths, the fs^-ts 
dl8Clo.iOd pointed to the concJii^on 
that something beyond the control 
Of deft., rather than any fauJl on its 
oart, was the cause of the loss, Sc, 
therefore, under the terms of the con- 
tract deft, was not 
Canadian National Kys., [19333 3 
W. W. II. 615.— CAN. 

xff i. Animals dpina of arsenic 

poisoning .] — Action against deft. ty. 
oo. dtsmiu^, as there waa no.evidsinoe 
oonueoting the cause of injury with 
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Part VI 11.^ — Carriage of Explosives and Dangerous Goods. 


2 K. B. 742. Aa to (3) Retd. Traasoceanica 
Soc. Italiana di Navigazione Shipton, 
[1923] 1 K. B. 31. 


894. Add, Annotation : — Refd. McAlister (or Bono- 
ghue) V, Stevenson (1932), 48 T. h. R. 494. 

895. Add, Annotations : — Consd« G. N. Ry. v, 
L. E. P. Transport & Depository, [1922] 
2 K. B 742 ; McAlister (or Donoghue) v, 
Stevenson (1932), 48 T. JL, R. 494. 

896. Add, Annotations: — As to (1) Consd. G. N. 
Ry. V. L. E. P. Transport A Depository, 
[1922] 2 K. B. 742. As to (2) Folld. G. N. Ry. 
r. L. E. P. Transport & Depository, [1922] 


Part IX. — Measure 

905. Add, Annotations : — Consd. Simon v, Pawson 
A Leafs, Ltd. (1932), 148 L. T. 164. Refd. 
Patrick v, Russo-British Grain Export Co., 
[19271 2 K. B. 535 ; The Edison, [1932] P. 

52 ; The Arpad (1934), 50 T. L. R. 505. 

910. Add. Annoiations : — Consd. Patrick v, Russo- 
British Gram Export Co., [1927J 2 K. B. 536. 

Apld. Be Hall A Pirn’s Arbitration (1928), 139 
L. T. 60 ; Banco de Portugal v. Water! ow 
A Sons, Ltd. (1932), 48 T. L. R. 404 ; The 
Edison, [1932] P. 62. Consd. Simon v, Pawson 
A Leafs, Ltd. (1932), 148 L. T. 164 ; The 
Arpad (1934), 60 T. L. R. 605. Apld. Vaile 
Bros. V. Hobson, Ltd. (1933), 149 L. T. 283. 

Refd. Pinnock v, Lewis A Peat, [1923] 1 
K. B. 090 ; Riley v. Brown (1929), 98 L. J. 

K. B. 739 ; Herbert Clayton A Jack Waller. 

Ltd. V. Oliver, [1930] A. C. 209; Dobell 
(0. G.) A Co. V, Bai’ber A Garratt (1930), 

47 T. L. R. 60 ; British Russian Gazette A 
Trade Outlook, Ltd. v. Associated News- 
pai)er8, Ltd., Talbot v. Associated News- 
papers, Ltd., [1933] 2 K. B. 616; Flint 
V, Lovell, [1936] 1 K. B. 364 ; Haynes v. 


896a._ •] — Gkeat Noethbkn Ry. Go. v. L. E. P, 

Depository, IjTD*, No. 234a. 


896b. Goods unfit to travel — Liability of sender.] — 

Southern Ry. Co. v. Boots Pure Drug Co., 
Ltd. (1935), 79 Sol. Jo. 109. 


of Damages. 

Harwood, [1035] 1 K. B. 146; Millar’s 
Machinery Co., Ltd. v. Way (David) A Son 
(1936), 40 Com. Cas. 204 ; Archie Parnell A 
Alfred Zeitlin, Ltd. v. Theatre Royal (Drury 
Ijane), Ltd. (1936), 80 Sol. Jo. 284 ; Domine 
v. Grimsdall, [1937] 2 All E. R. 119. 

912. Add, Annotation : — Refd.' The Arpad (1934), 
60 T. L. R. 506. 

914. Add, Annotations : — Consd. The Edison, [1932 ] 
P. 62. Refd. The Arpad (1934), 60 T. L. R. 
505. 

918. Add, Annotaiions : — As to (1) Consd. The 
Edison, [1932] P. 52 ; Simon v, Pawson A 
I^afs, Ltd. (1932), 148 L. T. 154; The 
Arpad (1934), 60 T. L. R. 505. Refd. 
Patrick v. Russo-British Grain Export Co,, 
[1927] 2 K, B. 635. 

924. Add, Annotation : — Consd. The Arpad (1934), 
60 T. L. R. 606. 

980. Add, Annotation : — Refd. Aronson v. Molga 
Holzindustrio A,/G. Leningrad (1927), 32 
Com. Cas. 276. 


Part X. — Statutory Control of Carriers’ Business 


954a. Side entrance to — Refusal to re-open.j — In 

deciding an application for the provision of 
reasonable facilities under 1854 Act, s. 2, A 
of reasonable facilities A conveniences under 
1921 Act, s. 16 (1), the ct. must be satisfied 
that in refusing such facilities A conveniences 
the railway co, are acting without due regard 
to the proper discharge of their obligations, 
A the facility or convenience asked for will 
not be ordered where it is only for the benefit 


of a special class of persons who form a small 
proportion of the travelling public. Where 
it is sought to restore a former convenience 
A conditions have changed, there is nothing 
in the fact that it was afforded before, A the 
question will be decided on its merits. 

Therefore where an application was made 
for an order for the re-opening of a sub- 
sidiary side entrance to the station of the 
Midland Ry. Co. at N. which had been closed 


any aUenred negligence. & the canflo of 
the damage waa purely a matter of 
spooulatlon, — T ubnbr v, Canadian 
pAornr nr. Co.. [19221 2 W. W. R. 
85S ; 66 D. L. E. SI.— CAN. 


b i. Unless wrUten noHoe of 

claim given at poirU of deHiveryJl — 
Kkight-Watson Ranching Co. v, 
Canadian Pacific Ry. Co., [19211 
3 W. W. R. 788 : 62 D. L. R. 601 : 
15 Sajsk. L. R. 1.— CAN. 


PART IX. SECT. 1. 

frCl .] — ^Action against a ry. 

CO. for alleged shortageB In thirty-seven 


cars of giain loaded in bulk from 
elevators on private sidings & delivered 
at private sidings. The real dispute 
between the parties as to each car was 
as to the quantity (a) shipped, (b) de- 
livered at destination, (c) loss in transit, 
if any, & if any whether the shipper 
was to blame for the loss. The cars 
were all shipped under the uniform bill 
of lading for bulk grain : — Held after 
reviewing the method of weighing & 
billing the grain, It was not to be 
assumed on that aooount that the 
grain was not cikrefully weighed of 
that the ry* was charged with any 
worthwhile quantity as having been 
put into any oar which was not actually 
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{ )Ut into it, A the bills of ladhig largely 
ost their value as prirna fade evidence 
of quantities, A in aoobrdanoe with 
the real intention of the parties, should 
be considered rather as evidence only 
of approximate quantities shipped. — - 
Grain Claims Bureau, Ltd. A 
Federal Grain, Ltd. v, Canadian 
Pacific Ry. Co., [1936] 2 W. W. R, 17 ; 
2 D. L. R. 558.— CAN* 

PART X. 

For cases decided by the Board of 
Railway Commissioners for Canada, ase, 
peaera%. Railways. ToU XXXVIXl., 
im* 254^256. S75-87S. 



Vol. Vm.— Carriers. Cases 9fi4a— 1061a. 


in pursuance of a general policy of “ closed 
staiions adopted by the co., &< It was shown 
that only 16 per cent, of the passengers using 
the station, who^ere mahdy season &; weekly 
ticket holders, would be likely to use such 
entrance, & that no general public incon- 
venience existed, the ct- refused to make any 
order. — Nottingham Ooupn. v. Midland 
Ur. Oo. (1922), 128 L. T. 539 ; 67 Sol. Jo. 

404 ; 21 L. G. E. 71 ; 17 By. & Can. Tr. 
Cas. 72. 

956. Add» Annolaiion : — Consd. Nottingham 
Corpn. v. Mid. By. (1922), 128 L. T. 639. 

957. Add. Annotation : — As to (I ) Consd. Winsford 
Urban District Council v. Cheshire Lines 
Committee (1931), 21 By. & Can. Tr. Cas. 10. 

958. Add. Annotation : — As to (3) Consd. Notting- 
ham Corpn. V, Mid. By. (1922), 128 L. T. 639. 

960. Add. Annotations : — Consd. British Trawlers’ 
Federation, Ltd. v. London & North Eastern 
By. Co., [1933] 2 K. B. 14 ; Winsford Urban 
District (Council v. Cheshire Lines Committee 
(1931), 21 By. & Can. Tr. Cas. 10. Refd. 
Bournemouth -Swanage Motor Road & Perry 
Co. V. Harvey & Sons, [1930] A. C. 649. 

967. Add. Annotation: — As to (1) Dlstd. London 
& North Eastern By. Co. v. British Trawlers 
Federation, Ltd., [1934] A. C. 279. 

973a. Over land of third party — ^Not ordered.] 

— Held : a railway co. cannot be ordered to 
work a siding which trespasses on the land 
of a third party. — Stokes v. London, Mid- 
land & Scottish By. Co. (1932), 21 By. & 
Can. Tr. Cas. 30. 

976a. Refusal to accept privately owned 

wagons.] — Where a railway co. is always ready 
to provide an adequate supply of wagons for 
the conveyance of coal from stations on their 
system, their refusal of an application that 
they should accept privately owned wagons 
does not constitute a refusal to afford reason- 
able facilities for the receiving, forwarding, & 
delivery of traffic on their railway, or the 
subjection of appcts., or of the traffic in 
which they are interested, to undue or un- 
reasonable prejudice or disadvantage. — Chau- 
RiNGTON, Gardner, Lockett & Co., Ltd. v. 
Southern By. Co. (1926), 42 T. L. B. 768; 

19 By. &, Can. Tr. Cas, 1. 

980. Add. Annotation : — As to {I ) Consd. Charring- 
ton, Gardner, Lockett v. Southern By. (1926), 

42 T. L. B. 768. 

991a. Jurisdiction of Commissioners.] — ^By • 

rule 62 of the Railway & Caual Commission 
Buies any application to rescind an order 
of the Comrs. must be made within twenty- 
eight days after the said order has been com- 
municated to the parties unless the Comrs. 
think lit to enlarge the time. In 1931 the 
Comrs. allowed an application to be made 
to rescind an order made in 1891. In 1891 
the Comrs. ordered a railway co. to afford 
reasonable facilities for passenger traffic on 
a branch line which had been closed to 
passenger traffic. The railway co. complied 
with the order. In a later case between other 
parties it was held by the Ct. of Appeal that 
the Comrs. had no jurisdiction to make the 
order of 1891. In 1930 the railway co, again 
closed the line to passenger traffic. On an 
application by the urban council of the dis- 
trict for an order compelling the railway 
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co. to obey the order of 1891, & on a motion 
by the railway co. to rescind the order of 
1891 : — Held : the order of 1891, having 
been made without jurisdiction, must be 
rescinded. A facility which involves the 
railway co. which affords it in a loss is 
not reasonable. — Winsford Urban Dis- 
trict Council v. Cheshire Lines Committee 
(1931), 21 By. & Can. Tr. Cas. 10. 

1010a. To continue former iacillties — Pending 

decision as to rights of parties.] — Upon an 
application for an interlocutory injunction 
ordering that certain former facilities for 
receiving & running through passenger 
coaches should be continued pending a 
decision as to the r^hts of the parties ; — 
Held : this not being an application to 
restrain a threatened act, regard should be 
made to the balance of convenience, Sc upon 
the facts, no interlocutory order should be 
made. — Great Central By. Co. v. London 
& North Western By. Co. (1922), 17 By. Sc 
Can. Tr. Cas. 89. 

1015a. Necessity for submission to Rates 

Tribunal of schedule for standard workmen’s 
fares.] — Re Standard Charges Schedules, 
No. 1323a, post. 

1025. Add. Citaiion : — sub nom. B. v. Railway 
Combs., 46 J . P. 35. 

1043a. Amount fixed so as to allow rebate to be 
made.] — Coal was conveyed from two 
collieries over the lines of three railway cos. 
at a charge equal to the rate by an alternative 
route. A through rate was ultimately fixed 
at a sum of 2d. per ton in excess of the original 
charge, in order to allow one of the cos. to 
make a rebate of that amount in accordance 
with its practice with respect to other coal 
traffic. The new rate having been with- 
drawn, an application was made for a through 
rate equal to the original charge : — Held : 
(1) the question of rebate had been rightly 
excluded in fixing the amount of the though 
rate ; (2) the Railway Comrs. had power to 
apportion the rate in such a way that part of 
it would be finally handed over to the trader. 
— Glenavon Gabw Collieries, Ltd. v. 
Rhondda & Swansea Bay By. Co,, Great 
Western By. Co. Sc Barry By. Co. (1916), 
16 By. & Can. Tr. Cas. 65, C. A. 

1049a. Applicants not performing 

functions of ordinary railway company.] — 

Stocksbridge By. Co. v. Great Central 
xvY. Co. (1909), 18 By. Sc Can. Tr. Cas. 336. 

1051a. Congested route — Alternative route 

available.] — Held : (1 ) the proposed route was 
reasonable, Sc it was not sufficient to show 
that the receiving of the traffic in question 
would render a difficult task more difficult, 
unless such traffic would amount to an 
obstruction ; (2) it was material to consider 
whether the proposed route was the only 
available route pr whether there were other 
routes available ; (3) although an arrange- 

ment between railway cos, might be shown 
to be very widely accepttxl, it was not open 
to the ct. to reject evidence as to the proper 
terminal at any port of shipment. Deaune 
Valley By. Co. v. Great Northern By. 
Co. & Great Central By. Co., Lancashire 
Sc Yorkshire By. Co. v. Great Northern 
By. Co. Sc Great Central By. Co. (1914), 
15 By. & Can. Tr. Cas. 202 
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lOSSa. Terminal costs*] — D barke Vai^lby 

By. Co. v. Great Northern By* Oo* 
Great Central By. Co*, Lanoashhie A 
Yobkshibb By. Co. v. Great Northern By. 
Co. & Great Centrai* By. Co., No. 1051a, 
ante, 

1060a. Payment of rebate to trader.] — 

Glenavon Garw CoixiERiEe, Ltd. 
BhONDDA & SWANBEA BaY RY. Oo., GbEAT 
Western By. Co. & Barry By. Co., No. 
1043a, ante, 

1072. Add, Annotation: — Held. San di lands v, 
London, Midland & Scottish By. Oo. <1927), 
20 By. Can. Tr. Cas. 136. 

1077. Add, Annotation : — As to (1) Gonsd. Damps 
Selsk Svendborg v, London, Midland & 
Scottish By. Co. (1929), 20 By. & Can. Tr. 
Oas. 67. 

1080. Add. Annotations : — -4^ to (4) Reid. Bourne- 
moutli-Swanage Motor Boad & Perry Oo. v. 
Harvey, [1929] 1 Ch. 680 ; Parnworth v, 
Manchester Corpn., [1929] 1 K. B. 533. 

1096a. Regulation affecting one class of goods 

only — Lower rate necessary in public Interest.] 
— Port of Manchester Warehouses, Ltd. 
V. Cheshire Lines Committee, Great 
CENT itAL By. Co. <te Great Northern By. 
Oo., No. 1219a, post, 

1098. Add. Annotation: — As to (1) Refd. York 
Corpn. r. Leetham, [1924] 1 Ch. 557. 

1108. Add. Annotations : — Refd. Railways Act, * 

1921, He GirntJ Western By. Co.’s Application, 
[1933] 2 K. B. 391 ; Master Lightermen & 
Barge Owners Association v. Southern By. 
Co. (No. 2) (1934), 21 By. Can. Tr. Cas. 126. j 

1110. Add. Annotation : — Refd. Master Lighter- 
men k> Barge Owners Association v. Southern 
By, Co, (No. 2) (1934), 21 By, & Can. Tr. 
Cas. 126. 

1111. Add. Annotation: — Refd. Master Lighter- 
men & Barge Owners Association v. Southern 
By. Co. (No. 1) (1933), 21 By, & Can. Tr. 
Oas. 108. 

1115. Add. Annotation: — As to (1) Refd. Master 
Lightermen & Barge Owners Association v. 
Southern By. Oo. (No. 2) (1934), 21 By. & 
Can. Tr. Cas, 126. 

1122. Add. Annoicdion : — ^Refd. Master Lighter- 
men & Barge Owners Association v. Southern 
By. Co. (No. 1) (1933), 21 By. & Can. Tr. 
Oas. 108, 

1123. Add. Annotation : — As to (1) Refd. Master 
Lightermen ^ Barge Owners Association v. 
Southern By. Oo. (No. 1) (1933), 21 By. & 
Can. Tr. Cas. 108. 

1123a. Meaning of “ trader — Railway & Canal 
Traffic Act, 1888 (c. 26), s. 27.] — Master 
Lightef-men Sc Barge Owners Association 
V. Southern By. Co. (No. 2), No. 1166c, 
post. 

1124. Add, Annotation : — Gonsd. British Trawlers 
Federation, Ltd. v, London Sc North Eastern 
By. Co., [1933] 2 K. B. 14, 


1144. Add, Annotations : — Reid. Master Lighter- 
men Sc Barge C)wners Association Southern 
By. Oo. (No, 1) (1933), 21 By. Sc Can. Tr. 
O^. 108 ; Master l^htermen Sc Barge 
Owners Association v. Southern By. Co. 
(No. 2) (1934), 21 By. Sc Can. Tr. Oas. 126, 

1149. Add, Annotation; — 4« to (1) Refd. Master 
Lightermen Sc Barge Owners Association 
V. Southern By. Co. (No. 1) (1933), 21 By. 
Can. Tr. Oas. 108. 

1149a. .]— Master Lightermen Sc Barge 

Owners Association v. Southern By, Oo, 
(No. 2), No. 1166c, post, 

1166a. Wharfage.]— 'By its Act a canal co. 

was precluded from charging for wharfage 
in respect of private wharves constructed 
under provisioiis of the Act, which empowered 
adjoining owners to construct wharves on the 
banks of the canal. An oil co. acquired from 
the canal oo. land adjoining the canal bank, 
under three conveyances, by one of which 
they were obliged, Sc by anoUier empowered, 
to construct a wharf on a line beyond their 
boundary, so that the front part of the wharf 
should extend beyond the canal bank over 
the canal. On a wharf so erected the oil co. 
fixed a pipe Sc discharged oil in bulk from 
vessels lying in the canal. Competitors 
of the oil co. owning land that was near to but 
did not adjoin the canal obtained from the 
canal co. easements to erect valve houses 
the canal bank, & •discharged their oil in the 
same way. The canal co.’s sohed. of charges 
contained two classes of oil. As to the one 
it was stated that the rate was inclusive of 
charge for wharfage, as to the other, that 
the rate was for tolls only but that the use 
of the canal oo.’s wharves was free. The oil 
CO. & their competitors were charged the 
same rates, which were less than the maxi- 
mum tolls for the use of the canal : — Held : 
the oil co.’s Wharf was not a private wharf, 
to which the wharfage rate was inapplicable, 
firstly because it was constructed, not under 
the powers conferred by the Act on adjoining 
landowners, but under the obligations im- 
posed as part of the consideration for which 
the land was acquired ; secondly, because 
the wharf, extending over the canal, was not 
wholly constructed on the land of the 
adjoining owner; therefore, the oil co. was 
not unduly prejudiced by being charged the 
same rates as their competitors who did not 
own land adjoining the canal. The Com- 
mission found as a fact that the canal co. 
did not, in certain cases, charge for wharfage, 
though they charged an inclusive rate which 
covered the use of their wharves. — ^Anglo- 
On. Oo, V. Manchester Ship 
(1929), 20 By. Sc Can. Tr. Oas. 45. 

Anncitatim t — ^Reidi. Master Ligbtermea Sc Barge Owners 
Association v. Southern Ey.^. (No. 1) (1933), 91 Ey. Sc 
Oan. Tr. Oas- 198, 

— — .] — (1) Held by the Oomrs. 

where ah inclusive charge covers services 


PART X. SECT. 8, SUB-SECT. 

sa. Classification causinff ^ , 
ValidUv of fei/e-iow.l— -By Govomxnent 
BaUways Act, 1912, s. 24, the Ootnrs, 
are empowered to demand tolls in 
respect of goods carried upon the rafi^ 
ways, but subject to the provisions of 
the Act, such tolls shall be charged 
equally to all persons, Sc nUet the same 


rate In respeot of all goods of the same 
description ; — Held : certain bye-laws 
made in pursuanoe of the Act, which 
olasBlfied imported galvanised iron In 
a different olass to iron of a similar 
nature manufactured looaRy, & which 
presorfbed a toll of a id^dmr rate tat the 
Imported than for looimy manufactured 
iron of the nature referred to, were not 
Hakdy*^ Ltb. o. 
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Combs, fob Naw South 
(1928). 28 S. B. N, S. W 818; 45 
N. S. W, W. N. $2.— AUS. 

PART X. SECT. 8, SUB-SEOT. 8.— D. 

Dominion Utailwa^ Act, 1919. 9 , 8184 
R. (OiNAPlAltf PACIFIC JtT. Co, Z 

Mixabr) erSTANUSXA, {1923} tW*W. B. 
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in respect of whioli a railway oo. is bound 
to show no undue preference, then, if it can 
be shown that there is allowed out of the 
inclusive charge less for those services than 
is charged to complainants for the same 
services, an undue preference is made out. 
Therefore a cause of action was disclosed by 
an application which alleged that out of an 
inclusive charge made by the resps. for col- 
lection & dehvery by water of rah-bome 
traffic less was retained by resps. in respect 
of wharfage at a wharf where goods were 
loaded on to railway trucks than was charged 
to the applicants for the same wharfage ; 

(2) by the Ot. of Appeal such a question 
ought not to be tried on the pleadings because 
there mi^ht be disclosed at the trifid noaterial 
facts which had not been disclosed on the 
pleadings. — -Master Lightermen & Barge 
Owners Association v. Southern Ry. Co. i 
(No. 1) (1933), 21 Ry. & Can. Tr. Oas. 108. 

-.] — Resps. made fim inclusive 
charge of S«. lOd. for collection & delivery 
by lighter on the Thfiunes. This charge 
covered lighterage by resps.* accredited 
fitgents & also wharfage at the waterside 
station where the trfiffiio waa lofiuled & un- 
loaded. Resps. paid their agents 2a. lOd. 
for the lighteritge & retfiiined la. for the 
wharfage. For the Sfiune whfiurffiige the 
resps. charged la. 6d. to appcts., who were 
lightermen competing with resps.* agents. 
The Oomrs. found as a fact that this dis- 
crimination, which they assumed to be a 
preference of reaps.’ agents aigainst appcts., 
Wfiis necessary for the purpose of preventing 
the tiaffic collected Sc delivered by resps.* 
agents from being transferred from reaps.* 
railway to rival carriers by road : — HM : 
(1) it was in the public interest that this 
traffic should be retained by the resps. in- 
stead of being cfiu^ried by road ; (2) the 

following facts were properly taken into 
account by the Oomrs. in deciding that the 
preference was not undue, viz., that a similar 
system Imd been enforced for forty yefiirs by 
other rfiulway cos. owning other whfitrves 
on the Thames ; in consideration of the 
preference resps.’ agents iad submitted 
themselves to a system of control which wfibs 
an fiidvantfiige to resps. ; the effect of the 
preference & the consequent monopoly of 
reaps.* agents had been to augment reaps.* 
traffic, & at the same time to render the 
working of it cheaper & more efficient, & to 
minimise delays Sc demurrage charges. 

(3) Per Maugham, L. J. : Trader ” in Rail- 
way & Canal Trfiiffic Act, 1888 (c. 26), s. 27, 
includes a rivfid carrier. — ^Master Lightermen 
Sc Barge Owners Association v. Southern 
Ry. Co. (No. 2) (1934), 21 Ry. & Can. Tr. 
Oas. 126. 

Anmciation: — Ab to (1) Held. Axdd v. London, Midland & 
Soottish By. Co. (1935), 32 By. Sc Can. Tr. Oas. 239. 

need. Rebate on sidings rate.]— Upon a com- 
plaint of undue preference it was fitdmitted 
that appcts., whose works at S. were connected 
by a private siding with defts.* railway, paid 
the same rates as if their triffic used thfiit 
station, while two of their competitors, whose 
respective works at B., ten miles from S., 
were also connected by private sidings with 
defts.* railway, received a rebate of 2id. 
per ton off the B. station rates on traffic 
similar to that of appcts. Appcts. called no 
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evidence. The railway co., while submitting 
that the anus of proof had not shifted on them 
under 1888 Act, s. 27 (1), called evidence Sc 
put in tables bcused on the Pidcock principle 
with the object of showing that the vsdue of 
the private siding services rendered to appcts 
at S. was in excess of the amounts included in 
their rates for station terminals at that station 
^ fidso of the value of the respective private 
siding services rendered to appcts.’ com- 
petitors at B. fidter cdlowing for the rebate ; — 
aeld : without deciding whether the onus 
had shifted to the railway co., but inclining 
to the view that it haul, the Pidcock principle 
had been properly applied in the dissection 
of the respective rates, Sc there was no pre- 
" ference of appcts.* competitors. — Prentice 
Brothers, Ltd. v. London Sc North Eastern 
By. Oo. U926), 18 By. Sc Can. Tr. Oas. 177. 

1167. Add, Annotation: — As to (1) Refd. Master 
Lightermen Sc Barge Owners Association 
V. Southern Ry. Co. (No. 1) (1933), 21 Ry. 
Sc Can. Tr. Cas. 108. 

1169. Add, Annotation : — As to (3) Refd. Oharring- 
ton, Oaxdner, Lockett v. Southern By. (1926), 
42 T. L. R. 758. 

1171. Add, Annotation: — Refd. Prentice t7. L. 

N. E. By. (1925), 18 Ry. Sc Can. Tr. Cas. 177. 

1175. Add, Annotation : — Refd. Sandilands v, 
London, Midland Sc Scottish By. Oo. (1927), 
20 Ry. Sc Can. Tr. Oas. 136. 

1175a. Adoption of exceptional rates.]- 

Port of Manchester Warehouses, Ltd. v, 
Cheshirb Lines Committee, Great Central 
By. Co. & Great Northern By. Co., No. 
1377a, post. 

1178. Add, Annotation : — Refd. Master Lightermen 
Sc Baj*ge Owners Association v. Southern Ry. 
Oo. (No. 2) (1934), 21 Ry. & Can. Tr. Gas. 126, 

1184. Add, Annotation : — As to (1) Consd. Port of 
Manchester Warehouses v, Cheshire Lines 
Committee, G. O. Ry. Sc G. N. Ry. (1922), 17 
Ry. Sc Can. Tr. Oas. 64. 

1192. Add. Annotation : — As to (1) Refd. Re Great 
Western Railway Co.’s Application, [1933] 2 
K. B. 391. 

1193. Add, Annotations : — As to (1) Consd. Prentice 
V. L. Sc N. B. Ry. (1925), 18 Ry. & Can. Tr. 
Oas. 177, Refd. Port of Manchester Wstre- 
houses V, Cheshire Lines Committee, G. C, By. 
Sc G. N. By. (1922), 17 Ry. & Can. Tr. Can. 64 ; 
Mfibster Lightermen Sc Barge Owners Associa- 
tion V. Southern Ry. Oo. (No. 2) (1934), 21 
By. Sc Ofim. Tr. Oas. 126. 

1194. Add, Annotation: — to (1) Refd. Master 
Lightermen Sc Bfiirge Owners Association 
V, Southern Ry, Oo. (No. 2) (1934), 21 Ry. 
Sc Can. Tr. Cas. 126. 

1205* Add, Annotation :-^enerally, Refd. Be 
Great Western Rfdlway Co.’s Application, 
[1933] 2 K. B. 391. 

1219a. Injunction — Rato quoted but not 

actually made.] — Appcts. were owners of a 
bonded warehouse situated in Traflord Park, 
Manchester, in close proximity to, but not 
on, the premises of the Manchester Slup 
Canal Oo. The latter co. also owned a similar 
warehouse within their dock area at Man- 
chester. A large consigxment of cigarettes 
Wfiu 9 conveyed over the Ship Canal to appcts.* 
warehouse, Sc was thence consigned to London 
over the railways of reap, cos., who charged 
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a pate of 107s. per ton in two-ton lots, this 
being the ordinajy Manchester town rate, 
whereas for similar traffic consigned from 
the warehouse of the Ship Oanal Oo. they 
quoted a rate of 54«. 6d., the latter being the 
Liverpool to London rate, which was governed 
by competitive shipping rates- Upon a 
complaint that the .Manchester Ship Canal 
Co. were being unduly preferred the above 
difference in rates was sought to be justified 
by the railway cos. on the ground that, the 
ports of Manchester «fc Liverpool being in 
competition, the lower rate was necessary in 
order to secure for Manchester in the public 
interest traffic which otherwise would go to 
Liverpool, & that the only practical way in 
which to distinguish between goods con- 
signed from Manchester Town & Manchester 
Port respectively was to draw a line between 
goods on the premises of the Ship Canal Co. 

& those which had passed out of the control 
of that CO.: — Held: (1) both rates were 
pi*operly charged under the circumstances, &: 
the difference between them was justified ; 
(2) where a railway co. quotes a rate con- 
stituting an undue preference & asserts a 
right & intention of charging the same the 
ct. has jurisdiction to interfere by injunction 
without waiting till such charge is actually 
made, — Port of Manchester Warehouses, 
Ltd. V. Cheshire Lines Oomjmlitiee, Great 
Central Ry. Oo. & Great Northern Ry. 
Co. (1922), 17 Ry. & Can. Tr. Cas. 54. 

1224a. .] — Held : “ the discovery 

by the party aggrieved of the matter com- 
plained of in 1888 Act, s. 12, means dis- 
covery of the preferential treatment of 
complainant’s competitor, & not discovery 
of the evidence by which the complaint can 
be substantiated. — British Reinforced 
Concrete Engineering Co., Ltd. v. London 
& North Eastern Ry. Co. (1928), 20 Ry, 

& Can. Tr. Cas, 78. 

1236. Add, A nnoiation : — Refd. Oharrington, 
Gardner, Lockett v. Southern Ry. (1926), 

42 T. L. R. 768. 

1237a. Continuance ol fixed rate — Under sub- 
sisting agreement — What amounts to agree- 
ment.] — An undertaking given by a railway 
co. during parliamentary proceedings in 
connection with an Act not to disturb existing 
fares for a limited period ; — Held : not an 
agreement fixing those rates within 1921 Act, 

8. 34. — Southend Corpn. v, London Mid- 
Land Scottish Ry. Co. (1927), 19 Ry. & 
Can. Tr. Oas. 216. 

1237b« .] — (1) A colliery co. agreed 1 

with a railway co. that in consideration of the 
colliery co. sinking a pit the railway co. would 
build a railway & would charge for the coal 
conveyed from the pit to the port of shipment 
rates as low per ton per mile as the rates for 
the time being charged by the railway co. 
for coal to or from the said port to or from 
any colliery in Glamorganshire. In pur- 
suance of this agreement a charge of 6.923d. 
was made from before 1914 to Jan. 1920, 
when, in consequence of the imposition of a 
fiat rate addition by the Minister of Trans- 
port the mileage rate of the said charge so 
increased came to exceed the mileage rate 
of the charges, similarly increased, for coal 
from more distant collieries to the same port : 

by the Kates Tribunal the charge 
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of 6.923d. was fixed under a statutory a^ee- 
ment & originally fixed for valuable considera- 
tion. 

(2) An assignment of the goodwill of a 
business “ all other protected rights & 
all other hereditaments, effects & things not 
capable of delivery by hand held relating to 
or enjoyed or exercised in connection with 
the said business ’* transfers the benefit of 
an agreement for a railway rate. 

(3 ) An a^eement which has been assigned, 
but incompletely for want of notice, is a sub- 
sisting agreement within sect. 34 (2) of Rail- 
ways Act. 

(4) The jurisdiction of the Rates Tribunal 
under sect. 34 (2) of the Railways Act is to 
contimie charges, but not so as to override 
the repeal of agreements for charges effected 
by sect. 34 (1). Consequently, an agree- 
ment that a colliery co. shall have as low a 
rate per ton per mile as any other colliery 
cannot be continued. 

(5) The adjustment prescribed by sect. 34 (2) 
means that the adjusted charge is to bear the 
same relation to the general charges made on 
the appointed day as the charge to be con- 
tinued bore to the general charges made on 
Aug. 4, 1914, — ^Powell Duffryn Steam 
Coal Co. v. Great Western Ry. Co. (1935), 
22 Ry. & Can, Tr. Cas. 187. 

1237c. What is a fixed rate.] — A rate 

which beArs a fixed relation to an ascertain- 
able standard is a fixed rate, though it may 
vary in actual amount from time to time, 
& such a rate should be continued after the 
appointed day, if made under an agreement 
for valuable consideration, under 1921 Act, 
s. 34. — Cardiff Collieries, Ltd. v. Great 
Western Ry. Oo. (1927), 19 Ry. & Can. Tr. 
Oas. 202. 

Annotations : — FoUd. Forest of Dean Freighters* Assocn. v. 
Great Western Ry. Oo. (1928), 20 Ry. & Can. Tr. Oas. 13. 
Consd. Powell DuJfryn Steam Coal Co. v. Great Western 
Ry. Co. (1935), 22 Ry. & Can. Tr. Oae. 187. 

1237d. .]— He/d ; although a fixed 

quarterly allowance when distributed over 
a fluctuating quarterly traffic 3 rielded a 
varying tonnage charge, nevertheless inas- 
much as sums payable under an agreement 
& ascertainable with reference to a fluctuating 
standard may be considered os fixed by that 
agreement, the charges payable by appcts. 
under the agreement in question were special 
charges fixed by a subsisting agreement for 
valuable consideration ^ should be continued 
under 1921 Act, s. 34. — R. dc W. Paul, 
Ltd. V , London & North Eastern Ry. Oo. 
(1927), 19 Ry. & Can. Tr. Oas. 228. 

12376. Under special statutory provision — 

What amounts to special statutory provision.] 
— Southend Corpn. v, London Midland & 
Scottish Ry. Co. (1927), 19 Ry. & Can. Tr. 
Oas. 216. 

1287!. — .] — A bill was promoted in 

Parliament to empower two railway com- 
panies to purchase iointly the railway of a 
third company. Petitioners against the bill 
withdrew their opposition in consideration 
of the promoters a^eeing to the insertion of 
a clause limiting the charging powers on the 
line proposed to be purchased. The biU with 
the clause so inserted was .passed into law : — 
Held : charges were thereby fixed under a 
special statutory provision, & were oj^nally 
so fixed for valuable consideration.-— P obbst 
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OS’ Dean PBHSiaHTBRS* Assoon. v. Great 
Western Ey. Co. (1928), 20 By. & Can. 
Tr. Oas. 13. 

12$7g. Ori^nally fixed for valuable considera- 

tion — What amounts to.]-— Forest of Dean 
Freighters’ Assoon. v. Great Western 
By. Oo„ No. 1237f, ante. 

1237h. -- — ♦] — Powell Duppryn 

STBAJtf Coal Co. v. Great Western By. Co., 
No. 1287b, ante. 

12S7j. Extent of Jurisdiction of Rates 

Tribunal.] — Powell Duppryn Steam Coal 
Co. V. Great Western By. Co., No. 1237b, 
ante. 

1237k. Railway Freights Rebates Scheme — Re- 
view,] — Be Bailway Freight Kebateh 
Scheme (1936), 25 By. & Can. Tr. Oas. 148. 

1243. Add. Annotation : — Refd. Bownson, Drew 
& Clydesdale v, G. W., L. M. & S., L. & N. E. 
& Southern Bys. (1928), 19 By. & Can. Tr. 
Oas. 236. 

1245a. Rolling stock •’—Transit of empty 
wagons needing repair on change of owner- 
ship,] — Under the heading “ Bolling Stock '* 
of the “ General Bailway Classification of 
Goods, 1921,” if there is a transit because of a 
change of ownership or because of a change 
in the sphere of operations, the full rate for 
the conveyance of empty wagons is charge- 
able ; if the cause of the transit is repairs 
only, the half -rate is chargeable ; if the 
repairs are only an accompaniment of the 
transit due to change of ownership, the full 
rate is chargeable. — London, Midland & 
ScoTrisH By. Co. v. Ince Wagon &; Iron- 
works Co,, IjTD. (1924), 131 L. T. 229 ; 40 
T. L. B. 651, C. A. 

1245b. “Pipes, rain water & their connections, 
cast iron or steel “ — Include rain water pipes 
adapted for other purposes,] — Bownson, 
Drew & Clydesdale v. Great Western, 
London, Midland & Scottish, London & 
North Eastern &; Southern By. Cos. 
(1928), 19 By. & Can. Tr. Cas. 235. 

12450. “ Coal “ — Coal, coke & patent fuel.] — 

Be National Gas Council op Great 
Britain & Ireland’s Appeal (1927), 19 
By. & Can. Tr. Oas. 163, O. A. 

1245d. “ Castings, Iron or steel of light type 

Includes cantilever wall brackets.] — Small 
cantilever wall brackets, constructed so that 
one end of the top bar is let into the wall, 
are not “ cantilevers, iron or steel, as girders,” 
class 7, but “ castings, iron or steel of light 
type,” classes 18 to 17. — Amalgamated By. 
Cos. V. Associated Builders’ Merchants, 
lm>, (1980), 20 By. & Can. Tr. Oas. 102. 

1245e. Railway motor carriages fitted with electric 
motors.] — ^A railway coach fitted with an 
electric motor which derives its power from 
a generating station is a ” railway motor 
carriage with en^e combined running on its 
own wheels ” & not a “ railway vehicle 
running on its own wheels.” — ^Amalgamated 
By. Co.’s v. Bailway Carriage & Wagon 
Builders (1933), 21 By, & Can. Tr, Cas. 168, 

1245f . ^ ‘ Glassware.” ] — Oven - table glassware, 


machine-made, but designed to resist great 
heat, is not ” glassware . . . common, ma- 
chine-made, Class 16c ” but is ” glassware 
. . , Class ISg.” — ^Amalgamated By. Cos.* 
V . British Heat- Resisting Glass Co,, Ltd. 
(1936), 25 By. & Can. Tr. Cas. 1. 

1245g. “ Extracts & essences for human food.”] — 

A railway co. carried Virol under Class 3 
as an article not specified in the classifica- 
tion : — Held : Virol was a mixture of different 
component parts i*ather than an extraijt or 
essence, &, as it did not come clearly within 
the expression ” extracts essences for 
human food,” the railway co. must continue 
to carry it under Class 3 as being unclassified. 
— Bovril, Ltd. <& Virol, Ltd. v . Great 
Western By. Co. (1904), 12 By. & Can. Tr. 
Cas. 151. 

1245h. Alteration — When granted.] — The stand- 
ard charges based on the classification 
are not intended to be the equivalent of the 
services rendered in each particular case. 
They are overall charges which the cos. are 
prepared to make in all the circumstances of 
aU the articles in the classification. The cos. 
may make more profit out of one carriage 
than another. That alone is not a ground 
for transferring the article which is carried 
at the greater profit into a lower class. — 
WooLwoRTH & Co. v. Amalgamated By. 
Coe. (1930), 20 By. & Can. Tr. Cas. 149. 

1245J. Publication — Addition of explanation to 
statutory classification.] — By 1921 Act, s. 28, 
the Bates Tribunal have jurisdiction to deter- 
mine any question as to the class in which 
any article is classified, & by sect. 64 the 
railway cos. are required to keep for sale 
printed copies of the general cla45sincation for 
the time being in force. The railway cos. 
kept for sale two copies, one a literal copy, 
known as the Statutory Classification, in 
which the different articles appeared accord- 
ing to their class, & another, a copy known 
as the Working Classification, in which the 
different articles appeared in alphabetical 
order followed by the number of the class to 
which they belonged. In the Working 
Classification were numerous explanatory 
entries inserted by the railway cos. but not 
found in the statutory copy. On an application 
to incorporate into the Statutory Claiwification 
the explanations in the Working Classifica- 
tion : — Held : granting the application, that 
the railway cos. had not contravened the 
provisions of 1921 Act, s. 64. — Amalgamated 
By, Cos. v. London Chamber op Com- 
merce (1930), 20 By. & Can. Tr. Oas. 157. 

1246a» On rejection of goods by consignee,] — A 
contract of carriage of goods in a co.’s wagon 
to a private siding does not terminate until 
the wagon is returned empty by the consignee 
to the railway co. Where a consignee rejects 
a consignment delivered to him in a co. s 
wagon at his private siding, the services f)f 
bV uhng the wagon back to the station & then 
accommodating it while the instructions of 
the consignor as to its disposal are obtained, 
& also the service of hauling the wagon back 
to the private siding, where the iii^tructiorw 
are to redeliver the consignment, are aU 
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eb. ** Scrap iron.**] — BaiCKW & 
Turivas V . C. P. (Out.), [1929] 1 
I>: L. B. 60# ; 36 0. B. a lil.— CAN 
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mrricm muler^ foi^ the comeiadf^w^ the 
ccsieiguoir withm jpam* 5 txt the BcML^ to the 
ilfttes A; Qim^fir«e 0i?dei*8* Tim ^okm^ for 
, mak wee therefore WM)V^rible from 

^ do»ei|mor^ laoth uadpp the hoal^t wh^ 
me note provloee that all 

oifcgSegAife to he paid by tht consiitnor & 
wtee A Chargee Order.— L onpon 
S aOOThN By, Co, e, Beahams 
O m), 21 »y. k Cao. Tr. Oas, 1, 

Itexidtot Is eaiiseet! 0 s with sldlsgs— When 
bento Sc end*,]— ( l ) The EaUway 
Bate* Tribxmal> on a modification of standard 
ohargee under sect, 36 of 1921 Act, fixed 
standard charges for services performed by 
the CO, at the beginning & end of transit i — 
Meld : such standard charges were applicable 
to services at or in connection with private 
sidings, & a rate or charge being thereby 
otherwise provided for such services the 
Tribunal h^ no jurisdiction to fix a reason- 
able charge for them under para. 11 (1) (i.) of 
Sched. V, of 1921 Act. 

(2) The Tribunal having in fact fixed a 
standard charge for private siding services 
the question whether it ever had power so 
to do could not be entertained on an applica- 
tion to fix reasonable charges for private 
siding services. 

(3) In applying sect. 40 of 1921 Act to 
exceptional rates for traffic which has beer 
tran^erred from one class to another, the 
disintegration is to be made by reference to 
the standard rate to which the exceptional 
rate is for the time being exception^, not 
by reference to the standard rate out of which 
the exceptional rate was originally carved. 

(4) A railway co. granted a rate by pas- 
senger train from private siding to private 
siding : — Held : conveyance began & ended, 
not at the private siding, but in the station 
at the point where the traffic was attached to 
or detached from the passenger train. — 
Nestjubj & Anglo-Swiss Condensed Milk 
Co. V, London, Midland & Scottish By. 
Co. (1934), 22 Ry. & Can. Tr. Cas. 61. 

1268. Add. Annotation : — Generally, Refd. Master 
Lightermen & Barge Owners Association 
V. Southern Ry. Co. (No. 1) (1933), 21 Ry. 
& Can. Tr. Cas. 108. 

1276. Add. Annotation : — As to {!) Refd, Nestle & 
Anglo-Swiss Condensed Milk Co. v. London, 
Midland & Scottish Ry, Co. (1934), 22 Ry, & 
Can. Tr. Cas. 61. 

1285. Add. Annotations : — As to (1) Refd* G. W. 
Ry. V. Laing (1922), 39 T. L. R. 93 ; Trans- 
oceanica S^, Italiana di Navigazlone v. 
Shipton, [1923] 1 K. B. 31. 

1286. Add. Annotations: — As to (1) Refd. Trans- 
oceanica Soc. Italiana di Navigazione v. 
Shipton, [1923] 1 K. B. 31; Be Standard 
Charges (Collection & Delivery) (1925), 19 
Ry. ^ Can. Tr. Cas. 63. As to (2) Consd. 
G. W. Ry. V. l^g (1922), 39 T. L. R. 93. 

1287. Add* Annotations: — Consd. G. W. Ry. v. 
Laing (1922), 89 T. L. R. 93. Refd. Trans- 
oceanioa Soc, Italiana di Navigazione v. Ship- 
ton, [1923] 1 El. B. 31 ; Prager v, Blatspiel, 
Stamp & Heacook, [1924] 1 K. B. 566; 
Damps Sel^dc Svendborg v* London, Midland 
& Scottish Ry. Co. (1029), 20 Ry, ^ Can. 
Tr. Cas, 67. 

1287a. Stevedoring,] — The London & North 

Western Ridlway Co^ (Rates & Chaiges) 


Ordwp Cbnfirma^on Act« rating the 
Railway dt Canal Traffic Act» ebufirms the 
Order as set out in the Sched. By' para. 21 
of tire Sched., nothing therein contained shal] 
alteet the right of the oo. to make any charges 
which they are authorised by hny Act of 
Parliament to make in respect of any accom- 
modation or servioes provided or rendered 
by the co. at or in connection with docks or 
shipping places, &i by para. 20 of the Sched. 
the term “ railway ’’ means any railway or 
steam tramway over which the co. conveys 
merchandise, & in respect of which no maxi- 
mum rates charges other than those 
authorised in the Semed. are for the time 
being authorised by Parliament. By Pt. IV, 
of the Appendix to the Sched. the co. may 
charge such reasonable sums as they thinlc 
fit for any accommodation or services rendered 
within the scope of their undertaking by the 
desire of a trader, & in respect of which no 
provisions are made by the Sched. ; — Held : 
(1) in construing the Sched. the definition 
of “ railway in para. 26 of the Sched. is 
to be applied, not the definition in sect. 3 
of 1873 Act ; (2) the work of stevedoring is 
incidental to the undertaking of a dock 
owned by a raOway co. ; (3) in doing the 
work of stevedoring a railway co. is not 
bound by the limitations of Pt. IV. of the 
Appendix to the Sched., &, in the absence of 
any other restrictive enactment, may con- 
tract as they please. — Damps Selsk Svend- 
BORG V. London, Midland & Scottish Ry. 
Oo. (1928), 20 Ry. & Can, Tr. Cas. 67. 

1307. Add. Annotation : — Refd. Re Great Western 
Railway Oo/s Application, [1933] 2 K. B. 391. 

1316. Add. Annotations: — Refd. Bede Steam Ship- 
ping Co. V. Bunge y Born, Limitada 8. A. 
(1927), 43 T. L. R. 374 ; Wales v. Iron Trades 
Employers* Assocn. (1928), 21 B, W. C. C, 
316 ; Great Western Ry. Co. v. Boon (1928), 
20 Ry. & Can, Tr. Cas. 63. 

1316a. .] — Great Central Ry. Co. v. 

Swann (1913), 48 L. Jo. 47. 

1818. Add, Annotation : — Refd. Great Western 
Ry. Co. V, Boon (1028), 20 Ry, & Can. Tr, 
Cas. 63. 

1323. Add. Annotations : — Refd, Griffiths v. Stude- 
bakers, [1924] 1 K. B. 102 ; K. v. Leinster, 
[1924] 1 K. B. 311. 


Sect. 6.— EXCEPTIONAL RATES AND FARE 

(Vol. VIII., p. 207). 

Id23a. Under 1021 Act — Meaning of ** standard ” 
& << exceptional.’*] — ^The expression stan- 
dard ” as applied to charges in Part III. o 
the above Act is the correlative or com- 
plementary term to “ exceptional,*’ there 
being therefore no other ^tematlve, every 
chargeable rate, fare, or charge for convey- 
ance must necessarily be included in one or 
other of the above categories. Railway cos. 
are therefore required, under sect. 80 of the 
above Act, to submit to the Rates Tribunal 
forms of schedules for standard season tickets 
A; worianen’s fares . — Re Standard Charges 
SOHEDDLES (1923), 17 Ry. A Can. Tr. Cas. 
147. 

1828b. New exceptional rates— Ground* for grant-* 
Ing.] — ^The fact that equal rates were formerly 
cha:^^ from two competing points to a 
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. ooomuHi zaMk^ uaeqti^ dkitaat{r<MXith0m, 
"ihn edx'l?e0pozidi^ si^dai^d eliarges 
are tmftqiwl, is not a ground on which the 
Hallway Hates Tribunal will grant a new 
exceiM^onal rate so as to restore the equality. 
wJDqwi^ow ham & Stokbj Oo., Jjtd, v. 
Loni>ok« MmiAwn A; Scottish By. Oo, 
(1928h 20 By. A Can. Tr. Gas. 41. 

1828c* — — - — — — An application for a new 
exceptional rate under sect. 37 (8) of Railways 
Act, 1921, may be justified by showing tliat 
the rate for which it is intended to be sub- 
stituted is unfair or excessive, or that the 
new rate will tend to anient the standard 
revenue. Where the existing rate in force 
is one which the railway co. has no legal power 
to charge the Tribunal will not consider 
whether it is unjust or excessive. 

In a proper case the Tribunal will grant a 
new exceptional rate to relieve a trader 
against an undue prejudice, A trader is not 
unduly prejudiced by a lower rate granted to 
another trader who does not compete with 
him. — Dolk (James) A Co. v. Four Amal- 
gamated By. Cos. A London Passenger 
Transport Board (1936), 26 Ry, A Can. 
Tr. Cas. 87. 

1323d. Validity of flat rate.] -—A new excep- 

tional rate under Railways Act, 1921 (c. 55), 
s. 37, must not be a flat rate irrespective of 
distance, but must contain a charge based 
on so much per ton per mile according to 
distance A class . — Ee Great Western By. 
Co.’s Application, [1933] 2 K. B. 391, 102 
L. J. K. B. 649 ; 149 L. T. 372 ; 49 T. L. B. 
600 ; svb nom. Great WEvSTErn By. Co. v, 
Bristol Grain Importers Defence 
Assocn., 21 By. A Can. Tr. Cas. 46, 0. A. 

1823e, Must be fixed by tribunal A entered In 

rate book.] — A new exceptional rate within 
Bye. Act, 1921 (c. 55), s. 37, requires to be 
“ fixed,” that is, sanctioned by the By. 
Bates Tribunal under the above section A 
it also requires to be entered in the rate book 
of the oo, before it is ” granted,” that is to 
say, before it becomes operative as between 
the ry. co, A consignors of goods. Therefore 
where the tribunal fixed a rate of 10s. 9d., but 
the ry. co. entered in its rate book a rate of 
14s. 9d. there was no effective exceptional 
rate granted, since neither rate was both 
sanctioned by the tribimal A entered in the 
rate book. — Great Western By. Oo. v. 
James (Henry B.) A Sons, Ltd., [1936] 2 
AU F. R. 660 ; 80 Sol. Jo, 571 ; 24 Ry. A 
Can, Tr. Cas. 241, C. A. 

1323f. Disintegration — On continuation.] — ^Where 
an exceptional rate is referred to the Rates 
Tribunal for its determination under 1921 
Act, s. 36, then, if the Tribunal decides to 
continue the rate, its duty is to disintegrate 
it in the manner provided for in sect. 40 of the 
Act, A the performance of this duty may at 
its discretion be postponed until some party 
interested in the rate applies for the dis- 
integration. — Disintegration of Continued 
Exceptional Rates (1928), 20 Ry. A Can. 
Tr. Cas. 1. 

1823g. Time for.}— “A railway co. applied to 

the Ratos Tribunal to sanction a rate, more 
than 40 per cent, below the standard rate, 
between a seaport town A the Midlands, 
Anoti^r seaport town competing in the same 
tlrafflc, having been admitted to oppose the 
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said rate, sought to administer interrogatotios 
to the railway oo. as to tho distntegratioii bf 
the existing rates between the two potto 
respectively A the Midlands A of thb 
proposed rate, with a view to showing the 
effect that the new rate would have on <^e 
competition, A the prejudice that would be 
caused to the opponents of the rate .* 

bjr the Bates Tribunal, such rates are to be 
disintegrated by the Bates Tribunal, under 
1921 Act. s. 40, at the time when they are 
sanctioned; it is proper for the railway oo. 
to present the rate for sanction without any 
proposed disintegration, A there is no pro- 
cedure for obtaining a preliminary dis- 
integration of such a rate. — Bristol Corpn. 
V . Great Western By. Co. (1928), 20 Ry. A 
Can. Tr. Cas. 28. 

1323h. Traffic transferred from one class to 

another.] — Nestle A Anglo-Swiss Con- 
densed Milk Co. r. London, Midiand A 
Scottish By. Co., No. 1246b, ante. 


Sect. 7.~0WNER*S RISK RATES (Vol. VIII., 
p. 207). 

1323j. Conveyance of goods by passenger train at 
owner’s risk^ — Application for reduction of 
rate — Difference In risk negligible — Whether 
ground for two scales.] — Appets. were con- 
signors of gramophone records in the form 
of flat discs by passenger train. Reaps, con- 
voyed these discs at full parcels sc^e, but 
under owner’s risk conditions. Appeto. 
claimed that since the discs were conveyed 
at owner’s risk, a reduction should bo made 
from the full parcels scale. It was admitted 
that when packed by the manufacturers the 
risk of breakage in transit was negligible. 
Besps. contended that In the case of goods 
carried by passenger train tho dfference 
between the owner’s risk rate A the co.’s 
risk rate was not intended as a measure of 
the difference of risk : — Held : the difference 
in the risk to the railway cos. under the two 
sets of conditions being negligible, on the 
analogy of 1921 Act, s. 46 (3), there was no 
ground for directing that there should be 
two scales, but the discs, when properly 
packed, should be carried at co.’s risk, A, 
when not properly packed, at owner’s risk. 
** Properly packed ” means packed according 
to reasonable reflations made by the railway 
cos., the question of reasonableness to be 
settled by the Tribunal in o^0o{ difference. — 
British Music Industrics Federation w. 
Caledonian By, Co. (1922), 17 By. A Can. 
Tr. Cos. 121. 

1823k. Grounds for ordering.]-— 

Revised scales of rates based on the “ zone ” 
principle for the carriage of pai’cels by pas- 
senger train at co.’s risk A owner's risk 
respectively were put into forpe by r^sp. cos. 
in Nov, 1918, A were subi^equently twice 
increased in 1920 by unifom percentage 
additions in accordfince with directions of the 
Minister of Transpoit. In May, new 

A reduced scales for the above trafiic were 
introduced, whereby the above incro^^es of 
1920 were reduced in unequal proportions in 
order to remove what resp. cos. considered to 
be anomalies between the co.’a risk A owner’s 
risk scales, with the result that the reductions 
made in the charges under the owner’s risk 
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scale were considerably less than those made 
in the charges under the co/s risk scale. Upon 
an application under 1921 Act, s. 60 , to reduce 
the rates for parcels containing sausages, etc., 
consigned by passenger train at owner’s risk : 
— Held : looking to the circumstances in 
which the above percentage increases had been 
recommended & imposed & subsequently 
continued by 1621 Act, s, 60 , the railway cos. 
were not entrusted with them for any piirpose 
connected with the adjustment of relationships 
between scales of charge but for the purpose 
of meeting increased expenses, & in the absence 
of special circumstances the proper practice 
was to give equal reduction to all ; taking the 
above owner’s risk scale of Nov. 1018 , & not 
that of 1914 , as sought by appots., as a basis 
of calculation, the owner’s risk rates by 
passenger train on appcts.’ above traffic 
should not exceed those in force in Sept. 1920 , 
as reduced, by 25 per cent. — Sattsagei Manu- 

PAC3TUREIRS’ ASSOCN. V . LONDON, MIDLAND & 

Scottish Ry. Co., London A; North Eastern 
By. Co., Great Western Ry. Co., Southern 
Ry. Co., & Cheshire Lines Committbe (1924), 
18 Ry. A Can. Tr. Cas. 59. 

18231. Delay in making claim — When relief 
granted.] — Where the course of biisiness 
between a consignor A his selling agent made 
it impossible for the agent to know what 
consignments he ought to have received until 
the half-yearly stocktaking, A where in 
consequence no advice was given to the co. 
within fourteen days of the consignment 
being handed to them that it had not been 
delivered, A no claim was made within 
twenty-eight days ; — Held : that is not the 
kind of impossibility contemplated by the 
proviso to condition 6 of the standard terms 
A conditions of carriage of merchandise by 
passenger train at owner’s risk, in respect of 
which the Rates Tribunal may grant relief. — 
Wapnah V , London, Midland A Scottish 
Ry. Co. (1934), 22 Ry. A Can. Tr. Cas. 87. 


1826a. Charges Imposed by Ministry of 

Transport.] — ^Appcts. claimed reductions in 
the charges made by resps. for the detention 
of ordinary wagons A sheets, which were in 
the case of wagons Ss. per day for the first 
two days after the expiration of the free 
periods allowed for loading A unloading A 
thereafter 6s. per day, A in the case of sheets 
6d. A Is. Ipr the like periods. These charges 
liad been maposed on A after Jan. 1, 1920, 
by an order of the Minister of Transport, made 
in accordance with a recommendation of the 
Rates Advisory Committee, with the object 
of diminishing wagon detention A . causing 
traders to exercise more dfiigenoe in loading 
A unloading them. The charges in force in 
1918 had been Is. 6d!. per day for wagons A 
Sd. per day for sheets after the free periods 
then ^veiL Appcts. also claimed that in 
reckomng the above periods Saturday should 
be treats as half a day. Resps. contended 


that the char^ complained of were re^uson- 
able, A also that it was not open to the ct. 
to reverse the policy of the Minister of Trans- 
port in making a differentiation between the 
first two days following the free periods A 
subsequent days: — Held: (1) the ct* had 
jurisdiction to modify the charges complained 
of ; (2) having regard to the value of wagons 
A sheets as compared with 1913, the loss of 
profit to the railway cos. arising from detention, 
the standing A overall charges A the extra 
expenses of shunting A occupation of sidiog 
involved, the charges of 3s. per day for wagons 
A 6d. per day for sheets, while on the high 
side, were not unreasonable, but the additional 
charges of 2s. A 6d. per day upon wagons A 
sheets respectively after the expiration of the 
first two days beyond the free periods were no 
longer justified, A should be discontinued, A 
the existing arrangements with regard to 
Saturdays should not be interfered with. — 
British Hay Traders’ Assocn. v, London, 
Midland A Scoitish Ry. Co., London A 
North Eastern Ry. Co., Southern By. Co., 
A Great Western Ry. Co., British In- 
dustries Federation v. Same (1925), 18 
Ry. A Can. Tr. Cas. 169. 

1330. Add* Annotation 8 : — As to (3) Consd. G. W. 
Ry. I^aing (1922), 28 Com. Cas. 100. 
Generally, Refd. London A North Eastern 
Ry. Co. V, Brahams (1931), 21 Ry. A Can. 
Tr, Cas. 1. 

1381a. Congestion caused by increased traffic 

— Insufficiency of unloading sidings.] — Pltf. 
CO. had on their railway system at P. a snaall 
junction station, where there was a siding 
with sufficient accommodation for unloading 
the normal goods traffic consigned to that 
station. Defts. were contractors who were 
interested in one of three local budding 
schemes which were started about the same 
time, involving a large increase in the goods 
traffic consigned to P. Owing to the con- 
gestion brought about in P. station by this 
increased traffic, A the fact that the unloading 
aiding could only accommodate a limited 
number of wagons at a time, a number of the 
wagons arriving with goods at P. on defts.’ 
account had to be put into storage sidings, 
to await their turn to be taken into the 
proper siding to be unloaded. Great delay in 
the discharge of wagons was caused thereby, 
but all the delay occurred at the storage 
sidings before the wagons were put into the 
unloading siding. Pltf. co. claimed from 
defts. exceptional charges for the detention 
of wagons in the storage sidings, under an 
implied contract or for accommodation or 
services provided or rendered by pltfs. to 
defts. within the scope of pltfs.* imdertaking 
by the desire of defts. : — Held : as, on the 
facts of the cose, the wagons were not put 
into the storage sidings at the desire of defts. 
they were not liable to p^ the exceptional 
charges claimed. — Great Western Ry. Co. 
V, Laing (.1.) A Co., lyTD. (1922), 39 T. L. R. 
93 ; 28 Com. Cas. 100, C. A. 


PART X. SECT. 9, SUB-SECT. 1. 

iq. RidM of Minister of TrOMPoH 
to fix free time for detenHon — Under 
Ministry of Trans^ Aet* 1919 (6. dO), 
8.1 — Nortb Rritwh Ht* C3o. 
STBEL 00. OF BOOTEANP, ITP., |1988] 
S. 0. (H. L.) 182 ; 69 Sc. L. R. 276.—- 
SCOT. 


CoVhTD., Exch? O. R.' f ; 70 

D. L. R. 686,-~CAN. 

* jt li. Care excepted from RtUes-^ 

OdfB stored on carrier^e or pripoie 
track PriVfUe care on private track 
of ear owner***} — Tobonto Hamilton 
& Buffalo Rt. Co. v* Steel Co, of 
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Canada a923) 66 O. L. R. 63.~OAN. 

It. Notice of arrival — Time for ,] — 
TTnder the D©niiirra«re Rules notice of 
arrival of a oar may be mailed on 
Sunday or a legal hoUday.-— Canadian 
Oar Dbmurracb Bureau v* Dept, op 
National DbpeNoe, Ottawa, [1936] 
2 D. L. R. 72. — CAN. 
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1337. Add>, Annotation : — Generally^ Held. Prentice 
V. h. & N. E. Ry. (1925), 18 Ry. & Can. Tr. 
Oas. 177. 

1837a. - — — .] — Prentice Brothers, Ltd 

V. London & North Eastern Ry. Oo., No. 
1106d, ante. 

1337b. Terminal chargees not in fact made.] — 

Appcte. carried on business as timber 
merchants at a private siding about half a 
mile from resps/ station at R. They made 
no use of the station for their traffic. On an 
application to reduce the rates on appcts.’ 
traffic on the grounds (1) that they were 
excessive, inasmuch as they were the same as 
those charged for similar traffic which made 
use of the station at R., & (2) that the rates 
in fact included charges for the use of the 
station, & reaps, were not entitled to make any 
charge over &: above the charge for con- 
veyance : — Held: (1) the conveyance of 
appcts.* traffic started from or ended at a 
siding in the R. station, & reaps, were entitled 
to charge for any seiwices prior or subsequent 
to such conveyance, & such services were in 
fact rendered & the charges were not excessive. 

(2) The ct. will not infer that station terminals 
are being paid simply because a siding rate 
<fe a station rate are the same in amount. 
It is only open to the ct. to do so when com 
parable traffics are passing from the station 
&: the siding under such rates. — Dixon 
(T. & M.) Ltd. v, London, Midiand & 
Scottish Ry. Co. (1924), IS Ry. Can. Tr. 
Cas. 46. 

1342. Add. Annotation : — As to (1) Consd. G. W. 
By. V. Laing (1922), 39 T. L. R. 93. 

1349. Add. Annotation : — As to (2) Refd. Dixon 
V. L. M. & S. Ry. (1924), 18 Ry. Can. Tr. 
Cas. 46. 

lS4ga. Application for increase — Before 

appointed day " — 1921 Act, s. 60.] — ^The 
Railway Rates Tribunal has jurisdiction under 
the proviso to the above sect, to entertain, 
prior to “ the appointed day to be fixed 
under that Act, an application by a private 
siding owner for an hici*ea8e in a rebate flowed 
him &; for a consequent reduction in charge, 
& that jurisdiction is not qualffied or excluded 
by the provisions of sect. 61 of the above Act, 
as to charges in connection with private 
sidings, the expression “ cliarges in sect, 60 
including not only gross charges, but also the 
net charges payable by a trader after allowing 
for any rebate to which he may be entitled. — 
British Extracting Co., Ltd., British 
Soap Co., Ltd., & British Crbamcbribs, Ltd. 
V. London North Eastern Ry. Oo. (1925), 
18 Ry. & Can. Tr. Cas. 102, C. A. 

Annotations: — Apld. British Hay Traders* Assocn. r, L. M. & 
S. Ry.. L. & N. E. Ry.. Southern Ry. SL G. W. Ry., 
British Industries Federation v. Same (1926), 18 Ry. & 
Can. Tr. Cas. 109. Rdd. Paul v, L. & N. E. Ry. (1927), 
19 Ry. & Can. Tr. Cas. 238. 

1364. Add. Annotation: — Hefd. Tate & Lyle v. 
L. & N. E. Ry. & L. M. & S. Ry. (1926), 
43 T. L. R. 134. 

1373. Add. Annotation: — Consd. Re Standard 
Charges (Collection Delivery) (1925), 19 
By. & Can. Tr. Cas. 53. 

-.jii 


Sect. 12.— REDUCTION OF RATES 

(Vol. VIII.. p. 217). 

1377a. Who may apply for — Trader “ Interested ** 
— Warehouseman & forwarding agent.] — 

Appcts., who were warehousemen forward- 
ing agents at Tralford Park. Manchester, & 
who had unsuccessfully apjjlied to the Rail- 
way Comrs. in respect of an alleged undue 
preference founded on the same facts, applied 
for a reduction in a rate of 106.9. 7d., formerly 
107/?., charged upon cigarettes consigned in 
two-ton lots from their Tradord Park ware- 
house, which was near to, but outeide, the 
Manchester Docks, to King’s Ooss, London, 
upon the ground that the corresponding 
rate from Liverpool was 54.s. 6d., provisionally 
reduced to 50s. The lower rate was also 
charged on similar traffic consigned from 
Manchester Docks, whUe the higher rate was 
the ordinary Manchester town rate. Appcts. 
contended that where traffic as to which the 
conditions were in all respects alike is sent 
from two places A. B. in the same district 
to the same destination, the same railway co. 
shall not charge a higher sum from A. than 
from B., unless the distance of the destination 
in the case of A, is greater than the distance 
in the case of B., provided that the rate in 
the case of A. is a productive rate. They 
admitted that conditions could not be treated 
as in all respects alike, if in the one case there 
was competition wliich did not exist in the 
other. Reaps, objected that appcts. were 
not interested traders within 1921 Act, s. 60, 
that the rate complained of, which was the 
ordinary Manchester town rate, was reason- 
able : — Held: (1) while something in the 
nature of a direct interest must be shown, 
the interest of appcts. in the above charges 
was sufficiently direct to entitle them to 
prosecute these proceedings ; (2) in deciding 
what was a reasonable rate to be charged 
to appcts., regal'd should be had to the 
foUowmg considerations : (a) that it was not 
enough for a trader to show that without a 
reduction in rate he could not carry on a 
particular branch of his business ; (b) that 
when railway cos. declared that in their own 
interests they could not grant facilities or 
reductions in rates, it would not be right for 
that ct. to compel them to adopt such a 
course of business unless appcts. showed that 
the railway cos. were mistaken ; (c) that it 
was not intended by 1921 Act to establish 
the principle of equal mOeage rates for all 
places & the consequent adoption of excep- 
tional rates based on competition by water 
or road as the standard for all rates whether 
such competition existed in other places or 
not, & therefore that the existence of a low 
exceptional rate, not being in fact an undue 
preference, while a fact to be considered, was 
not alone a sufficient ground for ordering the 
reduction of a rate for goods in competition 
with those having the benefit of the low rate ; 
(3) applying the e-bove principles taking 
all the circumstances into account, appcts. 
should be allowed a rate of 72s, 6d subject 
to any general revision of rates. Port of 
Manchester WAREHorrsEs, Ltd. v . OHEsimtE 
Lines Committee, Great Central Ry. Co., 


PART X. SECT. 11, SUB-SECT. 3, 
1366 ii. — lAtng-standing oolun- 
tairv |ol2.)-^Where an InoMftse in a 


long-atanding voiuntary toll is sought, 
the ontis is on the carrier to establlsb 
its reasonableness. — N ational Dairy 


Ck>UNciL p. Grand Trunk & Canadian 
pAoino Ry. Cos. (Milk Rat» Cask) 
(1919), 26 Can. Ry. Cab. 113. — CAN. 
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& Great Northern By. Oo. (1922), 17 By. 

& Can. Tr. Oas. 95. 

1377b. Grounds lor ordering — ^Necessity for prlm& 
facie case.] — CJonfectionery in bottles & jars 
was carried by the railway cos. originally at 
CO. *8 risk, & subsequently under certain 
agreed packing conditions. In 1920 the cos., 
without making any reduction in rates, 
refused to carry confectionery packed as 
above except at owner’s risk, owing to the 
heavy proportion of claims against them for 
damage. They continued to carry con- 
fectionery not contained in bottles & jars at 
co.’s risk. Upon An application for a reduc- 
tion in the rates for confectionery when con- 
tained in bottles jars : — Held : U ) appct. 
for a reduction in rates must make a primd 
fade case for the same ; (2) such a case had 
been made upon the above facts ; (3) the 
cos. were not precluded from making special 
conditions by reason of the fact that they for 
some time had carried the above goods 
without conditions ; (4) while certain losses 
in respect of confectionery not contained 
in bottles & carried at co.’s risk were borne 
by the cos., which losses did not arise in 
the case of confectionery in bottles carried 
at owner’s risk, the saving to the cos., e,g. 

4 or 6 per cent., was not sufficient to justify 
a reduction in rate. — Manufacturing Con- 
PECTioNEiiS’ Alliance, Incorporated v, 
Caledonian By. Co. (1922), 17 By. & Can. 
Tr. Oas. 135, 

18770. .] — Port op Manchester Ware- 

houses, liTD. V. Cheshire Lines Committee, 
Great Central By. Co. & Great Northern 
By. Co., No. 1377a, ante. 

1877d. Experimental rate.] — Upon an appli* 

cation for an experimental reduced rate of 
40«. per ton for flax straw in full train loads 
for a transit of approximately 200 miles, 
reep. railway cos. offered for a period of five 
months a rate of 46s., plus siding haulage 
charge. The ordinary class rate was 88s. 2a., 
less 12J per cent. Similar traffic was being 
carried to the same destination from places 
forty or fifty miles away at approximately 
the same rate as tliat offered : — Held : the 
rate should be 45s. Qu. ; whether the 
Tribunal ought to take into account the 
possibility that an experimental rate will 
result in bringing a large future traffic. — 
Marsh v. Great Eastern <fe Great W estern 
By. Cos. (1922), 17 By, & Can. Tr. Cas. 129. 

1377e. Removal of flat-rate additions 

imposed by Minister of Transport.] — Upon 
applications to remove certain flat-rate 
additions to the rates on appets.’ traffic 
which had been imposed by the Minister of 
Transport in exercise of his powers under 
Ministry of Transport Act, 1919 (c. 50), 
s. 3 (1) (c) : — Held: (1) the ct. would not 
assume that the Minister was wrong in im- 
posing such flat-rate additions ; (2) it was not 
competent to the ct. to remove such flat-rate 
additions on the ground that the reasons 
given in support of their imposition by the 
former Bat^ Advisory Committee were not 
applicable to appets.* traffic ; (8) the rates 
on appets.’ traffic were not excessive, notwith- 
standing that the percentage increase resulting 
from such flat-rate additions was greater on 
traffic carried at low mileage rates than on that 
cairied at higher mileage rates, & that larger 
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reductions in rates had been given to blast 
furnace than to appets.*, i.c., coal, traffic. 

(4) A rate is not necessarily excessive because 
a railway co. are not handing back on balance 
to the traders all the savir^ that they are 
making in reduced expenses.— “Monmouthshihe 
& South Wales Coal Owner’s Absocn. v. 
Great Western By. Oo„ Monmoutoshuib 
& South Wales Coke Ovens & Byb-Pro- 
DuoTs Works Assocn. v. Same, South Wales 
Patent Fuel Manufacturers’ Assoon. v. 
Same (1923), 18 By. & Can. Tr. Cas. 1. 

13771. Reductions granted to other interests.] 

— ^Upon an applic^ion for the removal of a 
flat-rate increase of 2d. per ton, being part of 
a larger increase which origi^Uy hau been 
imposed on appets.’ traffic in coal, coke & 
patent fuel in accordance with a second general 
revision of rates directed by the Minister of 
Transport which had since been voluntarily 
reduced by reaps., the following groimds were 
relied upon by appets. in support of their 
case: (1) that a greater proportionate re- 
duction in rates had been given to the traffic 
of certain admittedly necessitous industries 
than to their traffic ; (2) that their traffic, & 
in particular their short distance traffic, had 
increased in density since the above increase 
in rates, thereby producing an exceptional 
profit for resps. ; & (3) that they apprehended 
m the future an intensive forei^ competition 
which a reduction in railway rates would 
assist them to meet: — Held: (1) the re- 
ductions in rates granted by re^s. to the 
traffic of other industries were justified & 
did not establish a case of hardship or injustice 
to appets. ; (2) while it was doubtful as to 
how far the increase in coal traffic had resulted 
in increased profit to reap, cos., the period of 
prosperity in appets.’ trade which was mainly 
due to the abnormal European political 
situation was passing away ; (3) in an applica- 
tion for a reduction of a rate under 1921 
' Act, 8. 60, the onvs lay upon an appct. to 
show the existence of some element of unfair- 
ness or of hardship amoimting to unfairness, 
appets. had not discharged that onus by 
alleging that a reduction in rates would assist. 
— ^M&ning Assocn. op Great Britain t*. 
London, Midland & Scottish, London & 
North Eastern, Great Western, & 
Southern By. Cos., & Chbshibb Lines Com- 
mittee, National Assocn. op Coke A; 
Bye-Product Plant (Owners) v. Same 
(1924), 18 By. & Can. Tr. Cas. 14. 

1877g. Abolition of free storage facilities.] — 

Appets., the owners of a warehouse at Trafford 
Park, Manchester, claimed that a rate of 
10s. lid. per ton for sugar from Liverpool 
to their private siding at Trafford Park, 
being the same amount as the corresponding 
rate from liverpool to resp. oo.’s Oldham 
Boad station at Manchester, should be re- 
duced by an amount equal to the cost incurred 
by resps. in providing terminal accom- 
modation A services, including twenty-eight 
days' free warehousing, at their Manche^er 
station. No sugar had been consigned by rail 
to appets.’ warehouse, nor was there any 
evidence that any trader desired to consign 
sugar to it. Prior to the war resps. had given 
fourteen days’ free storage at Manchester 
for sugar in view of similar free accommoda- 
tion provided by competing water-carriers 
from liverpool to Mancmester. This facility 
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liaviBg been withdrawn by resps., they had 
lost as a result a large part of their sugar 
traffic from liveimool to Manchester, &, 
therefore, as from Nov. 1923, had restored the 
above free storage for an extended period of 
twenty-eight days : — Held : the ct, had no 
jurisdiction to abolish the facility of free 
storage, there was no evidence that the 
10s. lid. rate to Trofford Park was un- 
reasonable or excessive, & there was no 
presumption that the rate when compared 
with the corresponding rate to Oldham Road 
station was unreasonable, because the latter 
included free storage at that station. — Port 
OF ManchjEster Warechouses, Dtd. V , 
London, Midiand & Scottish Ry. Co. (1925), 
18 Rry. & Can^ Tr. Cas. 81. 

1377h. .] — Upon an application that the 

rates on molasses intended to be ^ised for 
cattle feeding which, with certain exceptions, 
was in Class 1 of the 1891-2 classification, 
should be reduced & placed on the same basis 
as the rates for oilcake & meals, which were 
in Class 3 of that classification : — Held : there 
was no evidence that the rates complained of 
were unjust or unreasonable except by com- 
paring them with the treatment of another 
aiticle in another class, <&; the ct. had not 
power at that stage to alter the classification. — 
Nationad Assocn. of Corn & Agrioulturad 
Merchants v* London, Midland & Scottish 
Ry. Co., Crosfield’s Oil & Cake Co., 
Ltd. V. London, Midland So Scottish Ry. 
Co. (1925), 18 Ry. & Cap. Tr. Cas. 97. 

13771. Group rates.] — Good (John) & 

Sons, Ltd. v. London So North Eastern 
Ry. Co. (1927), 19 Ry. So Can. Tr. Cas. 191. 

1377J. Burden of proof — On applicant.] — Mining 
Assocn. of Great Britain v. London, 
Midland So Scottish, London So North 
Eastern, Great Western, So Southern 
Ry. Cos., So Cheshire Lines Committee, 
National Assocn. op Coke & Bye-Product 
Plant (Owners) v. Same, No. 1377f, anie. 

1377k. .] — Ebbw Vale Steel, Iron 

& Coal Co., Ltd. v. London, Midland & 
Scottish Ry. Co. (1927), 19 Ry. So Can, Tr. 
Cas. 207. 

18771. Power of railway company during transi- 
tional period until ** appointed day** — ^To 
raise reduced rates.] — Under 1021 Act, s. 60, 
the rates in existence on Au^. 15, 1921, are 
maximum rates, & the railway cos. are 
entitled to reduce them, So to raise them 
again without applying to the Railway Kates 
Tribunal, if by so doing they do not exceed 
the maximum. 

Where, on Aug. 15, 1921, there was a rate 
for sugar So a lower rate for sugar in four-ton 
lots, & the railway cos. subsequently con- 
ceded a still lower rate for sugar in five-ton 
lots : — Held : the five-ton rate was not a 
new rate, So on Aug. 15, 1921, there was a 
rate in force for sugar in five-ton lots, namely 
the rate for sugar in four-ton lots. — Tate & 
Lyle, I/ia>. v. London So North Eastern 
By. Co. So London, Midland So Scottish 
By. Co. (1926), 43 T. L. B. 134 ; 71 Sol. Jo. 
62 ; 20 By. So Can. Tr. Cas. 166, H. L. 

AnnotaHan ; — Consd. Great Western Ry. Oo. v. Boon (1928), 
20 Ry. Sc Can. Tr. Oas. «&. 


1877m. Charges fixed for services at beginning So 
end of transit — Charges for sidings otherwise 
provided.] — Nestle & Anglo-Swiss Con- 
densed Milk Co. v. London, Midland So 
Scottish Ry. Co., No. 1246b, ante. 

What rates — Owner’s risk rates.] — See Nos. 
1323j, 1323k, ante. 

Charges for detention.] — See No. 1326a, ante. 


Sect. 14.— TRANSITIONAL PERIOD. 

1377n. Power during transitional period to make 
** such charges as were In force ” — Meaning 
of.] — ‘*Such charges as were in force,” in 
sect. 60 of 1921 Act, mean such charges as the 
CO. were holding themselves out as claiming 
for the particular service in question. — Great 
Western Ry. Co. v. Boon (1928), 20 Ry. So 
Can. Tr. Cas. 63. 

13770. .] — Tate So Lyle, Ltd. v, 

London So North Eastern Ry. Co. So 
London, Midland &; Scottish Ry. Co., 
No. 13771, ante. 


Sect. 15.— AGREED CHARGES. 

See Road and Rail Traffic Act, 1933 (c. 53), 
ss. 37-39. 

1877p. What agreements approved.] — General ob- 
servations as to agreed charges under the 
Road &; Rail Traffic Act, 1933 (c. 53). 

Where an agreement is approved by the 
Tribunal statements made by the parties in 
the proceedings for approval form part of the 
agreement. It is no objection to an agree- 
ment for a charge that it does not limit the 
railway cq. to carriage by rail. — Ee CmswicK 
Products Agreed Charge (1934), 22 Ry, 
So Can. Tr. Cas. 63. 

1377q. .] — An agreement to carry the whole 

of a trarder’s traffic wherever required for a 
percentage of the purchase price may properly 
be made under Road So Rail Traffic Act 
(c. 53), s. 37. The objection that such an 
agreement makes it impossible for competing 
traders to compare their own charges with the 
agreed charge would be equally applicable 
to a tonnage or a package rate. 

It is not necessary that such an a^eement 
should contain a provision for limiting the 
advantage which may be expected to accrue 
to the trader. A comparison between a rate 
based on the purchase price of a certain 
commodity So a rate based on mileage So 
weight of a consignment of the same com- 
modity is fallacious. 

An agreement may be approved though it 
gives liberty to the parties to agree (without 
seeking the approval of the Tribunal) for the 
exclusion of certain traffics from the opera- 
tion of the agreement . — Ee Woolwobth s 
Agreed Charge (1934), 22 Ry. So Can. Tr. 
Cas. 90. 

Sect. 16. — GOODS VEHICLES. 

See Part XII., vast,. 
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Part XI. — Remedies of and against Carriers 


1878. Add, Annotation: — Refd. Calico Printers’ 
Absocu,, Ltd. V, Barclays Bank (1931), 146 
L. T. 61, 

1880a. Market salesman.]— A foreign 

consignor sent fruit consigned to himself m 
England, instructing a firm of carriers to 
collect goods & pay charges. The consignor’s 
son ordered them to deliver the goods to a 
firm of market salesmen. This firm accepted 
the goods, sold them, Sc credited the son with 
the proceeds, & refused payment to the 
carriers : — Held : (1) a market salesman who 
receives the goods of another to sell, is as 
against the carriers an independent con- 
tractor Sc is the consignee, although ho may 
be liable to a principal to “ sell & account ” ; 
(2) his acceptance, in the absence of notice 
to the contrary, is evidence of an implied 


contract with the carrier to pay his charges, 
of which the consideration is that the carrier 
has parted with his lien. — ^W oeld Transport 
C o. V. Tbalinq & 0o„ [1936] 2 All E. R. 
573 ; SO Sol. Jo, 634. 

1389. Add, Annotation : — Apld. R, v, Harding 
(1929), 46 T. L. R. 106. 

1390. Add, Annotation : — Refd. Lake v, Simmons 
(1926), 96 L. J. K. B. 586. 

1398. Add, Annotation:— As to (1 ) Refd. Pennington 
V, Reliance Motor Works, [1923] 1 K, B. 127. 

1435. Add, Annotation : — Refd. Oakley v, Lyster, 
[1931] 1 K. B. 148. 

1449. Add, Citation : — 91 L. J, K. B. 39. 

Add, Annotations : — Refd. Anderson v. Equit- 
able Life Assce. Soc. of the United States 
(1926), 134 L. T. 657 ; Dexters v. Hill Crest 
Oil Co. (Bradford), [1926] 1 K. B. 348. 


Part XII. — Goods Vehicles. 

See Road and Rail Traffic Act, 1933 (c. 63). 


Sect. 1.— UCENCES. 

1474. ** A " licence — When granted.] — It is not 

sufficient for appet. for an A licence to 
discharge the burden of proving that there 
ai*e persons ready & willing to employ him. 
He must also satisfy the licensing authority 
that the haulage he proposes to do cannot 
for some reason be done by other carriers 
already engaged in carnage, whether by 
road or rail. — Enston Sc Co. v. Ix)NDON, 
Midland Sc Scottish Ry. Co. (1934), 22 
Ry. Sc Can. Tr. Oas. 3. 

Annotations : — Apld. Ue Fiy’s Appeal (1934), 22 Ry. & Oan* 
Tr. Cas. 29. Consd. London Sc North Eastern Ily. Co. v. 
Sanderson (193.5), 22 Ry. & Can. Tr. Cas, 171. Apld. 
London, Midland & Scottish Ry. Co. v. Talt & MaoConn 
(1935), 22 Ry. & Can. Tr. Gas. 201. Expld. & Apld.’ 
Thornley Sc Son v. Loudon, Midland & Scottish Ry. Co. 

B , 22 Ry. Sc (Jau. Tr. Cas. 249. Expld. & Distd. 

or, Ltd. V. Great Western & London, Midland & 
Scottish Ry. Co. (1935), 23 Ry. & Can. Tr. Cas. 23. Apld. 
Edwards u. Jjondon, Midland Sc Scottish Ry. Co. (1935), 23 
Ry. & Can. Tr. Cas. 67 ; London, Midland & Scottish & 
London & North Eastern Ry. Cos. v. Palmer (1935), 
23 Ry. & Can, Tr. Cas. 76. Oonsd. Tickle v. London, 
Midland & Scottish, Great Western, & Loudon & North 
Eastern Ry. Cos. (1935), 23 Ry. & Can. Tr. Cas. 88. Apld, 
Crompton v. London, Midland & Scottish Ry. Co. (1935), 
23 Ry. & Can. Tr. Oas^ 178. Consd._ Jones t). London 


[guson _ _ 

Co. (193.5), 24 Ry. & Can. Tr. Cas. 72 : London, Midland 
& Scottish Ry. Co. v. Ihmnington (1935), 23 Ry. & Can. 
Tr. Cos. 256. Apld. Newbury Sc District Motor Services, 
Ltd. ^ Stephen & Hewett (1036), 24 Ry. & Can. Tr. Cas. 
140. Retd. Petrie v. Groat Western Ry. Co. (1934), 22 
Ry. Sc Can. Tr, Cas. 15 ; Power v. London. Midland & 
Soottteh Ry, Co, (1934), 22 Ry. & Can, Tr. Cas. 21 ; 


Oharman v. Southern Ry. Co. (1934), 22 Ry. & Clan. Tr. 
Cas. 116 ; Allatt v. London Sc North Eastern & London, 
Midland & Soottish Ry. Cos. (1935), 23 Ry. Sc O&d. Tr. 
Cas. 82 ; Loudon, Midland & Scottish & London Sc North 
Eastern Ry. Cos. v. WiJliamx (1935), 23 Ry. Sc Can, Tr. 
Cas. 159 ; Orange, Ltd. v, Jennings (1935), 23 Ry, & Can. 
Tr. Cas. 195 ; Cooper v, Southci*u Ry. Co. (1935), 24 
Ry. Sc Can. Tr. Cas. 55 ; McLaohlan v, Mor^n & Co. 
(1935), 23 Ry. & Can. Tr. Cas. 243 ; Southern By. Co. v, 
Clwtm (1936), 24 Ry. Sc Can. Tr. Cas. 36 ; Hawker, Ltd. v. 
Great WesG^rn & Lemdon, Midland & Scottish Ry. Cos, 
(No. 2) (1936), 25 Ry. & Can. Tr. Cas. 99: London, 
Midland & Scottish Ry. Co. v. Anton (1936), 24 Ry. Sc Can. 
Tr. Ciis. 325 ; Pocock v. Wosey (1936), 24 Ry. & Cau. Tr. 
Cas. 316 ; Sheraton v. United Automobile Services, Ltd. 
(1936), 25 Ry. & Can. Tr. Oas. 83. 

1475. .] — The fact that an appet. was a 

partner in a firm which used goods vehicles 
during the basic year is not a relevant matter 
to be taken into account on an application 
for an A licence. Since Parliament has 
granted to licensing authorities a discretion 
to grant or refuse licences, traders no longer 
have the right to choose the carriers they will 
employ. 

It is not enough for an appet. for an A 
licence to prove that traders are willing to 
employ him. He must also show that there 
is a need for his services in the locality in 
which he proposes to operate. — Petrie v. 
Great Western Ry. Co. (1934), 22 Ry. Sc 
Can. Tr. Cas. 15. 

Annotaiiona : — ^Befd. Loudon & North Eoatem Ry. Co. v. 
Sanderson (1935), 22 Ry. Sc Can. Tr. Cas. 171 ; London, 
Midland Sc Scottish Ry. Co. v. Tait Sc MooConn (1935), 22 
Ry. & Can. Tr. Cas. 201. 

1476. ,] — (1 ) An applt. who thought that 


PART XL SECT. 1. SUB-SECT. 2. 

sb. Goods carried under approved bill 
of lading — Action by oormeettno carrier 
ayainet shipper — Not mairUaindble ,] — 
New York Oentra.l Ry. Co. v. 
Elliott (N. S.), fl988J 2 D. L. B. 973 ; 
34 Can. Ry. Oas. 246.— CAN. 


so. Agreement os to freight charge-^ 
SvbseguenJt additional charges according 
to ** special joint tariff ** — No lUMikf 
to pary ,] — New York Central Rt, Oo. 
o. Joseph Dolan Sc Sons, Ltd., [1929J 
l D. L. B. 817 ; 35 Q. B, a 383 ; 63 


O. L. R. 341.— CAN. 

PART XL SECT. 1, SUB-SECT, 4.— 
A. (a). 

1891 vil. Waiver ,] — CoNBOT v. 

Mtllsap, fl9303 3 W. W. R. 161.-~CAN. 

sL Payment for services rendered — 
Tovjing damaged motor car,] — ^Tbrrt 
V, Automobile Owners Assoon., 
No. 15 i, ante, 

PART XL SECT. 2. SUB-SECT. 1. 
■X, Consignee — Damage to goods en 
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route — Ovmer having paid damage to con - 
eignee .] — Where an owner of goods had 
Indorsed a bill of lading to the buyer : 
— Held : he had parted with all his 
rights to obtain dama^ from the 
carrier. The fact that tiie owner paid 
the indorsee the damckges snlferea by 
Uie goods en route did not deprive the 
latter of bis right of action again»t the 
carrier. — Ford Motor Co. v. Union 
8.S. Co., [19261 1 D. L. R. 265 ; 11924 ] 
3 W. W. R. 718.— UAN. 



Vd. vnL — Gamers. Oases 1476—1487. 


Ills application was a matter of form, &; who did 
not realise the importance of presenting the 
whole ot his case to the licensing authority 
was allowed to call new evidence before the 
Apjpeal Tribunal. 

(2) The fact that an appct. ’s vehicle has been 
employed by other hauliers is some evidence 
of a public need for additional transpoi*t 
facilities . — Re Fry’s Appeal (1934), 22 Ry. & 
Can. Tr. Cas. 29. I 

1477. •] — An A licence should be granted 

where the public need for a carrier in the 
appct. ’s district is established, even though 
it is not shown that that need has been 
brought about by any general expansion of 
industry. An appct. ’s ignorance of the law 
relating to motor cars, the fact that an appct, 
has bought a goods vehicle without first 
obtaining a licence for it, & the probability 
that an appct. will lose money in the business 
of a earner are not relevant considerations 
to w'hich a Comr. should have regard in 
granting or refusing an A licence. — Re 
Hughes’ Appeal (1934), 22 Ry. & Can. Tr. 
Cas. 141. 

1478. — ^ — ,] — The fact that vehicles were 

used during the basic year by a firm since 
dissolved of which the appct. ’s son was a 
member is not a good ground for granting 
an application for an A licence intended to 
be exercised for the benefit of the son, — 
London & North Eastern Ry. Co. ik Hurd, 
Newhams, Ltd. v. Hurd (1935), 22 Ry. & 
Can. Tr. Cas. 147. 

1479. .] — Heidi' by the Appeal Tribunal, 

distinguishing Enstoyi’s Case, railway cos. 
are in an exceptional position owing to their 
peculiar statutory obligations as to collection 
& delivery. If, therefore, a railway co. can 
show that they could carry out these statu- 
tory obligations more efficiently with the 
licence than without it their application 
should succeed, notwithstanding they will 
thereby abstract traffic from other carriers 
already engaged in caiTying in the district 
intended to be served. — London & North 
Eastern Ry. Co. v. Sanderson (1935), 22 
Ry. & Can. Tr. Cas. 171. 

J nnotcAioms : — ^Apld. Watts V. LoiKlon & North Eagtorn & 
London, Midland & Scottish Ry. Cos. (1987), 25 Ry. & 
Can, Tr. Cas. 187. Refd. London, Midland & Scottish Ry. 
Co. V. Tait & MacConn (1J)35), 22 Ry. & Can. Tr. Cas. 201 ; 
Anld V. London, Midland &, Scottish Ry. Co. (1935), 22 
Hy. & Can. Tr. Cas. 289. 

1430. .] — The fact that an appct. was a 

carrier up to a few weeks before the com- 
mencement of the basic year, but went out of 
business because of rate cutting by his 
competitors, should not influence a licensing 
comr. to grant him an A licence in the absence 
of evidence that the work he proposes to do 
cannot be done by other carriers. Where an 
appct. failed to adduce evidence showing 
tn^t his vehicles would not be in excess of 
local requirements^ his application ought to 
have been refused. — London, Midland & 
Scottish Ry. Co, v. Inman (1935), 22 Ry. 

& Can. Tr. Cas. 184. 

Armotations : — Refd. Crompton v. London, Midland & 
Scottish Ry. Co. (1935), 23 Ry. & Can, Tr. Cas. 178; 
London, Midland & Scottish Ry. Co. u. Pennington (1936), 

2S Ry. &. Can. Tr. Cas. 266. 

— — There being only two covered 

vans in O. suitable for the removal of furniture, 
the aimot. was granted an A licence on proof 
that there was a need in Gl.«for another such 
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van & that there were persons willing to 
employ him. — ^London, Midland dc Scottish 
Rt^. Co. V. Tait & MacConn (1935), 22 Ry. 
& Can. Tr. Cas. 201. 

Annotations : — ^Distd. Ferguson v. Western S.M.T. Co. (1035), 
24 Ry. & Can. Tr. Cas. 72. Refd. Hawker, Ltd. v. Great 
Western & London, Midland & Scottish Ry. Co. (1935), 

23 Ry. & Can. Tr. Cas. 23 ; Tickle v. London. Midland 
& Scottish, Great Western & London & North li^tern 
Ry. Cos. (1935), 23 Ry. & Can. Tr, Cas. 88. 

1482, ,] — Held : an A licence should 

, not be granted to a carrier of twelve years’ 
standing who gave up the business of carrying 
because he was losing money, but was out of 
time for an application under sect. 7 (2). 
But there may be an equitable right to a 
licence where a carrier was actively employed 
as such on Apr. 1, 1934, but failed through 
inadvertence to apply in time. — Yeabsley v. 
Great Western Ry. Co. (1935), 22 Ry. & 
Can. Tr. Cas. 258. 

Annotation : — Refd. Barker v. London & North Eastern & 
London, Midland & Scottish Ry. Cos. (1936), 24 Ry. & Can. 
Tr. Cas. 161. 

1438 , — ^( 1 ) appct. who proposes to 

provide a new type of service, such as a 
regular daily service, is not bound to satisfy 
the licensing authority that the haulage he 
proposes to do cannot for some reason be 
done by other carriers already engaged in 
carriage, whether by road or rail. 

(2) An appeal was allowed where applt. 
did not present his true case to the licensing 
authority, but did present it to the Appeal 
Tribunal. Observations on the duty of a 
licensing comr. to give the reasons for his 
decision in writing when duly requested to 
do so. — Smith v. London, Midland &; 
Scottish Ry. Co. (1935), 22 Ry. & Can. Tr. 
Cas. 262. 

Annotation : — Distd. Ferguson v. Western S.M.T. Co. (1936), 

24 Ry. & Can. Tr. Cas. 72. 

1484 , ,] — ^The faet that an appct. has 

been granted a short term licence for adminis- 
trative reasons under sect. 3 (4), & that he 
has purchased a vehicle on the faith of that 
grant are not grounds for granting him an 
A licence for the full cuiTency period. — 
Rhodes v. London, Midland & Scottish 
Ry. Co. (1935), 22 Ry. & Can. Tr. Cas, 206. 

.] — An appct. for an A licence who 

proves that there are persons ready & willing 
to employ him & that the service which he 
offers can be more efficiently operated by him 
than by others should be granted a licence. — 
Edwards v. London, Midland & Scottish 
Ry. Co. (1935), 23 Ry. & Con. Tr. Cas. 67. 

Annotation : — ^Refd. London, Midland & Scoltish Ry. Co. r. 
Anton (1936), 24 Ry. & Can. Tr. (Jaa. 325. 


1480 , ,] — ( 1 ) On an application for an A 

licence by a newcomer to the carriers’ busi- 
ness appct. must not only prove that there 
are persons ready & willing to employ him, 
but must also make out a prirnd facie case 
that if the application is granted traffic 
facilities in the district which ho pi*oposes to 
serve wUl not be in excess of requirements. 

(2) The willingness of an appct. for an A 
licence to enter into an undertaking to observe 
a condition limiting his exercise of the licence 
is not a proper ground for granting the 
licence.^ — London, Midland Sc Scottish & 
London Sc North Eastern Ry. Cos. v. 
pSr (1935), 23 Ry. & Can. Tr. Cas. 76. 

1487, .] — London, Midland Sc Scottish 
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& London & North Eastern Ky. Cos. v. 
Williams, No. 1697, post 

14gS. — ( 1 ) An applt. who had failed to 

prove his case before the comr. was per- 
mitted to call new evidence to prove it before 
the Appeal Tribunal. 

(2) At a public inquiry held by the comr. 
it appeared that appct. had captured the 
traffic of the objectors, but it did not appear 
how this had been done. The comr, refused 
the application because there was no evi- 
dence of any need for the services of the appct. 
On new evidence being chilled before them the 
Appeal Tribunal were satisfied that the traffic 
of the objectors had been captured by appct. 
because of the inefficiency of the former ; the 
appeal was therefore allowed though there 
was no evidence to show that the work 
proposed to be done by the appct. could 
not for some reason or reasons be done by 
other carriers, — Stephenson v, Sagar & 
Son (1935), 23 Ry, & Can, Tr, Cas, 183. 

1439. — 'Although it is found as a fact 

that there is work available for an appct. 
to do, he ought not to be granted a licence 
to do it unless he also proves a primd fade 
case that there is no other carrier able to do 
the work. — London, Midland & Scottish 
Ry. Co. v, Pennington (1935), 23 Ry. & 
Can. Tr. Cas. 256. 

Annotation: — Coxiad. Barkley v. London, Midland & Scot- 
tish Ry. Oo. & London & North Eastern Ry. Oo. (1936), 
23 Ry. & Can. Tr. Cas. 207. 

1490 . -.] — ( 1 ) A carrier who anticipates 

that he is not likely to use his vehicle to do 
any work except for one person only ought 
not to be granted an ordinary A licence. 

(2) The fact that an appct. bought his 
vehicle before the passing of the Road &> 
Rail Traffic Act, 1933 (c. 63), but after the 
end of the basic year, & used it for carrying 
goods for rew^ard, & the hardship which 
would be occasioned by refusing a licence in 
such circumstances, are not matters which 
a Comr. ought to take into consideration in 
the exercise of his discretion. — Barkley v. 
London, Midland & Scottish Ry. Co. & • 
London & North Eastern Ry. Co. (1935), 
23 Ry. & Can. Ti*. Cas. 207. 

Annotation: — Consd. Kerr 8c London, Midland & Scottish 
Ry. Co. r. Brown (1936), 24 Ry, & Can. Tr. Cas. 823. 

1491 . ,] — Held : the fact that a ry. co. 

offered facilities for the transport of wet 
hides & had a number of years ago carried 
wet hides for a trader for whom appct. pro- 
posed to carry wet hides was evidence that 
suitable transport facilities in the district 
intended to be served by appct. were in 
excess of requirements. — London, Midland 
& Scottish Ry. Co. & London & North 
Eastern Ry. Co. i?, Dunnett (1935), 23 
Ry, & Can. Tr. Cas. 276. 

Annotations .'-''-Conid. Four Amalgamated Ry. Cos. v. 
Bouts-Tlllotson Transport, Ltd. (1937), 25 Ry. & Can. Tr. 
Cas. 158 ; Croat Western & London, Midland & Scottish 
Ry. Cos, V, Smart (1936), 24 Ry. & Can. Tr. Cas. 273. 
Refd^ London, Midland «: Scottish Ry. Oo. v. Ingleby 
(1936), 24 Ry. & Can. Tr. Cas. 294. 

1492 . — ^A esarrier who was entitled to 

an A licence because he had been carrying 
during the basic year was granted an A 
licence under sect. 7 (1) ot the Act subject 
to the condition that he should use his 
vehicle exclusively for the traffic of one co. 


Later part of the traffic of that co., came 
under the control of another person who also 
desired to employ this carrier; The carrier 
therefore surrendered Ms A licence with the 
condition attached & applied for an A licence 
without any condition. Sir Henry Piggott 
was of opinion that in ordinary justice the 
applicant was entitled to an A licence : — 
Held : by the Appeal Tribunal, appct. 
should not have been granted an A licence 
because it appeared that he was not the 
only carrier capable of dealing with the 
traffic. — Southern Ry. Oo. v. Owen (1986), 
24 By. &; Can. Tr. Cas. 36. 

1493. — — ■ .] — -An appct. obtained an A 

(Contract) licence. Laier he applied for an 
A licence, claiming that he had been mistaken 
as to the nature of the A (Contract) licence. 
He adduced no evidence that persons other 
than the co. with whom he was under con- 
tract would employ liim : — Held : on the 
facts, appct. had not made a mistake, & 
no case had been made out. Senible ; if a 
mistake had been made, this would have 
afforded equitable grounds for granting an 
A licence. — Axpord v. Southern Ry. Co. 
(1936), 24 Ry. & Can. Tr. Cas. 77. 

1494 . _ — . .] — A haulage co. went into 

liquidation in Sept. In Oct. resps., two of 
its former drivers started business on their 
own account, & applied for an A licence. At 
the inquiry two of their customers stated 
that they, the customers, had employed the 
co., but that in the interval between the 
liquidation &> the commencement of the new 
business they had employed other firms. 
A third customer had no complaint against 
applts., whom he had employed until the new 
business started ; — Held : resps. had not 
established a primd facie case that the work 
they proposed to do could not be done by 
existing operators, & were therefore not 
entitled to a licence. 

Per Sir Henry Piggott : Particulars of the 
objector’s & other existing services should 
be given in the Notice of Objection. — 
Newbury & District Motor Services, 
Ltd. r. Stephens Hewbtt (1936), 24 
Ry. & Can. Tr. Cas. 140. 

1495 . .] — An application for an A licence 

was refused both because appets. failed to 
discharge the onus of proving the need for 
the service which they desired to provide & 
that this need could not fpr some reason be 
met by the facilities already available, &; 
also because the grant of the licence would 
have created an excess of transport facilities 
in the district. — ^Orange (.T.), Ltd. v. Jen- 
nings (1935), 24 Ry. Can. & Tr, Cas, 195. 

1490 . — ,] — An A licence ought not to be 

f ranted to an appct. who does not prove that 
e is the only carrier capable of carryihg the 
traffic he proposes carry. It makes no 
difference that there are persons who desire 
to avail themselves of his services. — JonBS 
V, London, Midland & Scottish By. Co. 
(1935), 24 By. Can. ^ Tr. Cos. 208. 

1497 . — A CO. engaged principally upon 

haulage on trunk routes applied at the close 
of the first currency period for a new A licence 
in continuation of their existing A hcenoe. 
The amalgamated raUway cos, objected upon 
the ground, that suitable transport facilities 
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were Srlready in excess of requiremenis ; — 
Held : by the Appeal Tribunal : (1) it is no 
part of a licensing authority’s duty to have 
regard to a difference between roa»d & rail 
rates or to take into account the railway 
“ rates structure ” set up pursuant to Rail- 
ways Act, 1921 ; (2) there is nothing in the 
Act to support the view that the ‘ ‘ status quo ’ ’ 
should be maintained beyond the first cur- 
rency period ; (3) the principle laid down 
in Smart's Case, No. 1517, post, is not limited 
to applications for variations but applies 
equally to applications such as this. The 
principle is that, if an objector proves that 
' suitable transport facilities are in excess of 
requirements, or would be if the licence were 
granted, then, generally speaking, a licence 
should not be granted. The Appeal Tribunal 
now point out that proof of the objection does 
not ^ive the objector a legal right to have the 
application dismissed ; the reason why such 
an application should be dismissed is that it 
would not be in the public interest for a 
licensing authority to exercise his discretion 
so as to create wasteful competition ; (4.) an 
established haulier on a trunk service when 
applying for a new A licence in continuation 
of his expiring licence should satisfy the 
licensing authority (a) that during the cur- 
rency of his expiring licence the authorised 
vehicles have been regularly <fe fully em- 
ployed ; {b) as to his gross receipts h ton- 
nage ; (c) there has been no material cliange 
in the circumstances relating to his business. 
If the licensing authority is satisfied as to 
these matters he should ^ant the application 
unless there are overriding circumstances to 
the contrary. Such overriding circumstances 
exist if the evidence establishes beyond 
reasonable doubt that suitable transport 
facilities are, or will be, in excess of require- 
ments ; (6) transport facilities are not 

“ suitable ’* within sect. 11 (2) of the Act 
unless they are (a) suitable for carrying the 
goods required to be carried, (b) suitable to 
the person requiring them to be carried on the 
occasions when he requires transport, 

(c) suitable to current industrial &; com- 
mercial conditions ; (0) on the facts of tliis 
case, appets. had satislled the licensing 
authority as to the matters (a), (6) & (c) of (4) 
above, &> that the objectors, though they 
had proved that their facilities were physically 
adequate, had not proved them to be “ suit- 
able.” Appheation granted. — Foitr Amax- 
GAMATED KY. CoS. V, BoU'rS-TiLLOTSON 
Transport, Ltd. (1937), 25 By. Can. Tr. 
Oas. 158. 

Annatatima ; — GeneraUy, Refd. lU Boyer (WUUam) & Sons 
(Transport), Ltd. (1937), 25 Ry. & Can. Tr. Cas. 302 ; 
Hazeli V. Southern Counties Road Transport Co., Ltd. 
(1937), 25 Ry. & Can. Tr. Cas. 259 ; London, Midland & 
Scottish & London & North Eastern Ry. Cos. v. Stevenson 
Transport, Ltd. (1937), 25 Ry. & Can. T^. Cas. 328 ; 
Modem Haulage Servloes, Ltd. v. London, Midland & 
Scottish & London & North Eastern Ry. Cos., Southern 
Ry. Co. V. Coleman, London, Midland &; Scottish & 
London & North Eastern Ry. Cos. v, Stuart (1937), 26 
Ry, & Can. Tr. Cas. 272. 

,] — .Whei'e the holder of a B licence 

acquires the carrying business of the holder of 
an A licence & applies for an A licence which 
is necessary to enable him to obtain the full 
benefit of the goodwill transferred, the fact 
that he is already the holder of a B licence 
is Rot .ft special circumstance which would 
iUfttify the licensmg authority in refusing him 
an A licence. When application is made for 


an A licence for the purpose of effecting the 
transfer of a carrying business, then whether 
or not the case is one iii which the licensing 
authority is bound to take into account the 
objection that transport facilities are or will 
be in excess of requirements, nevertheless 
appet. must prove that a reasonable number 
of the customers of the vendor are prepared 
to transfer their business to the purchaser. — ^ 
Wasey V. Borwick (1937), 25 By. & Can. 
Tr. Cas. 217. 


1499. .] — An old-established firm of 

hauliers also carried on a gravel, etc., busi- 
ness. In 1927 the entire business was ac- 
quired by a limited co. In 1931 a second 
limited co. was formed & acquired the road 
haulage portion of the business. This haul- 
age co. was in 1934 granted an A licence, 
claimed tonnage. It now applied for an A 
licence in continuation of the expiring licence. 
Mr. Oleeson Robinson refused the ax>plication 
on the ground that a B licence was appro- 

E riatc ; otherwise any person combining a 
aulage business with another business could 
evade the disabilities of a B licensee by 
incorporating a separate haulage co. On 
appeal: — Held : although Mr. Oleeson 
Robinson’s views might be x’roperly 
applicable to many cases, they did not 
apx>ly in this case where appet. co. was 
the successor of an old-established transport 
business & had been incorporated in 1931, 
before the Road <fc Rail Tralfic Act was con- 
templated . — Me Boyer (Wilijam) & Sons 
(Transport), Ltd. (1037), 25 Hy. & Can. 
Tr. Cas. 302. 


1500. For additional vehicles — When granted.] 

— (1) The principles on which A licences 
should be granted or refused during the first 
currency period are inter alia that the status 
quo should as far as possible be maintained. No 
increase in the number -of vehicles licensed 
should be allowed except upon proof that such 
increase is really necessitated by the general 
expansion of industry in any particular 
business or district. Stabilisation of the 
industry should bo the first aim of the 
licensing authorities. 

(2) The mei'e fact that particular cus- 
tomers are willing to give further custom to 
the appet. is not by itself sufllcient to justify 
the grant of an A licence for an increased 
number of vehicles. 

Where an appet. seeks an A licence for an 
increased number of vehicles on the ground 
that particular customers propose to use 
those vehicles his proper course is to apr)ly 
for contract licences under Road Rail 
Traffic Act. 1933 (c. 53), s. 7 (1). 

(3) An undeitaking by the appet. to 
observe certain conditions attaclied to the 
g^ant of an A licence cannot be accepted as 
an alternative to refusing th(i application 
because such an undertaking would not be 
enforceable. — Riogbwell & Co. v. Southern 
Ry. Co. (1934), 22 By. & Can. Tr. Cas. 0. 


Innoiatiana : — Apld. Hawker, LUl v. & 

London, Midland & Scottish W'Rv & 

Gan Tr CJoa 23 • Erv y (1934), ** oau. 

20*’ Distd London A North KoHhern Hy. Co. v, 

Oo^&Tondon &^rth Eastern Ry. Oo. (1635), 23 Ry. 
. t“ Cas. .2«„7. Co.«d.^Ooopor 
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By, Ck). V. Beazley (198^, 24 By. Sc Can. Tr. Oas. 112. 
Apld. London Sc North Biastem By. Oo. v. Alien (1986). 

24 By. & Can. Tr. Oaa. 149. Consd. Great Western & 
London, Midland Sc Scottish By. Cos. v. Smart (1936). 24 
By. Sc Can. Tr. Gas. 273 ; Hawker, Ltd. v. Graai Western 
Sc London, Midland Sc Scottish By. Cos. (No. 2) (1936), 

25 By. Sc C&D. Tr, Oas. 99 ; Kerr Sc Londom Midland Sc 
Scottish By. Oo. v. Brown (1936), 24 By. Sc Can, Tr. Oas. 
.323. lEteld. Power v. London, Midland sc Scottish By. Co. 
(1934), 22 By, & Can, Tr. Oas. 21 ; He Hughes’ Appeal 
(1934), 22 By. & Can. Tr. Cas. 141 ; London, Midland Sc 
Scottish Sc London Sc North Hastem By. Cos. a. Collier 
Daniels Transport Oo. (1936), 24 By. Sc Can. Tr. Cas. 258 : 
Southern By. Oo. v. Hardy Sc Son, Ltd. (1935), 24 By. Sc 
Can. Tr. Oas. 18 ; Pour Amalgamated By. Cos. v. Bouta- 
Tillotson Transport. Ltd. (1937), 25 By. & Can. Tr. Oas. 
158. 

1601. .] — Meld: by the Appeal 

Tribunal » the enlargement of a carrier’s 
licence cannot be juatBled by general evidence 
of an increase in his business &; general 
evidence that that increased business cannot 
be done by other carriers. — London & 
North Bastbrn Ry, Oo. v. Briggs (1936), 
22 By. & Can. Tr. Cas. 262. 

Annotation: — ^Befd. London & North Bastem By. Co. v. 
Brownbrldge (1935), 22 By. Sc Can. Tr. Cas. 255. 

1502. .] — (1) Where an appet. hired 

vehicles in the past as part of a general policy, 
Sc not in a casual manner, he has no right to 
a licence to enable him to dispense with 
hiring in the future, apart from special 
circumstances such as those mentioned in 
L. M, S. and Barr. 

(2) A general increase in a carrier’s busi- 
ness is a good ground for authorising him 
to use a larger number of vehicles ; & the 
fact that the increase is largely attributable 
to the custom of one particular firm is not in 
the circumstances a ground for limiting him 
to a contract licence under sect. 7 (1). — 
London & North Eastern By. Co. v. 
Robson (Gateshead), Ltd. (1935), 22 By. 
& Can. Tr. Cas. 233. 

Annotaiiona : — BeM. Thornley & Son v. London, Midland & 
Scottish Ry. Co. (1935), 22 Ry. Sc Can. Tr. Cos. 249 ; 
Four Amalgamated By. Cos. v. Foster & Co. (1936), 24 
By. & Can. Tr. Cas. 265. 

1503. .] — ^Hawker, Ltd. v. Great 

Western & London, Midland & Scottish 
By. Cos. No. 1630, post. 

1504. .] — (1) On an application to 

vary a carrier’s licence by the inclusion of 
an additional vehicle it is not sufficient for 
appet. to prove an increase in his business 
since the original grant of his licence, & 
there is no distinction between the cases 
wherp the application is opposed by a railway 
CO., where it is opposed by a rival road carrier, 
& where it is not opposed at all. 

(2) Where the decision of the licensing 
authority appears to have been based on 
erroneous grounds a resp. is nevertheless 
entitled to support the decision on other 
grounds. — Allatt v. London & North 
Eastern & London, Midland & Scottish 
By. Cos. (1935), 23 By. & Can. Tr. Cas. 82. 

AnnoUAion : — As to Cl) B^d. London & North Eastern & 
London, Midland & Scottish By. Co. v. Beazley (1936), 
24 By. Can. Tr. Oas. 112. 

1505 . — .] — (1) An application in part 

for claimed, & in part for discretionary, 
tonnage should be so published, & not as an 
application for discretionary tonnage only. 
\^ere an appet. carries partly in one traffic 
area Sc partly in another general evidence as 
to his operations throughout the country 
will not suffice to support an application for 


a licence for vehicles intended to be normally 
based in a particular traffic area. 

(2) A licensing comr. should act judicially, 
Sc should not allow his mind to be influenced 
by mere complaints unsupported by evidence. 

(3) Where the previous conduct of an 
appet. is brought in issue by allegations of 
criminal offences it is the duty of those 
making the allegations to furnish appet. with 
particulars of the offences he is alleged to 
have committed if he requires them. If the 
fact that a criminal offence has been com- 
mitted comes in question even collaterally, 
it must be strictly proved. 

(4) A licensing comr, who is required to 
give his reasons for a decision \mder sect. 6 (3) 
of Road Sc Rail Traffic Act, 1983 (c. 63), it 
bound to give all his reasons. He cannos 
reserve to himself a right to give additional 
reasons later. 

(6) Previous offences committed by an 
appet. as a carrier against sect. 19 of Road Sc 
Bail Traffic Act, 1930, Sc the charging of 
uneconomic rates as a carrier do not con- 
stitute “ previous conduct of appet. as a 
carrier of goods ” within sect. 6 (2) (h) of 
Road Sc Rail Traffic Act, 1933, Sc a licensing 
comr. is not entitled in law to take such 
matters into consideration when exercising 
his discretion imder that sect. But if an 
objection to the application is made imder 
sect. 11 (2) of the Act, on the ground that 
suitable transport facilities are or, if the 
application were granted, would be in excess 
of requirements, such matters are relevant 
to such objection Sc should be taken into 
consideration. 

(6) A road carrier who maintains long- 
distance trunk services. Sc seeks authority 
for additional vehicles to be used for the 
collection Sc delivery of his traffic, may 
justify his application by showing that such 
collection & delivery can be better co- 
oi*dinated with his trunk services Sc can be 
performed more efficiently with vehicles 
owned by him Sc under his control than by 
employing others to do the work. — ^Botjts- 
Tillotson, Ltd. v, Donaldson Wright, 
Ltd. (1935), 23 By. & Can. Tr. Oas. 106. 

Annotation : — As to (6) Befd. Watts v, London & North 
Eastern & London, Midland & Scottish By. Cos. (1937), 
25 By. & Can. Tr. Oas. 187. 

1506. .] — On an application to vary 

an A licence by including an additional 
vehicle ap^ct. established a case for his 
tonnage being increased, Sc bis application 
was granted. On appeal by the objectors 
to the Appeal Tribunal : — Held : a case for 
an additional vehicle could not be established 
merely by making a case for additional ton- 
nage, thou^ the latter case had been 
made out, the Tribunal were not competent 
to deal with the appeal on that basis. — 
Southern By. Co. v. Barnes (1936), 23 
By. Sc Can. Tr. Oas. 137. 

1607. .] — (1) There is no right of 

appeal by an objector to an application for 
claimed tonnage where the comr. ; being 
satisfied that the vehicle to be authorised is 
properly included in the claimed tonnage 
grants the application. 

(2) Where a carrier who was eats-blished 
during the basic year seeks to augment the 
vehicles which he is authofised sb ^ use he 
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must prove some general expansion in the 
business of his customers.— S tubbs (liBO- 
Sc Co., Ltd, V, Jackson & Ellis 
( 1986), 23 Ry, & Can. Tr. Cas. 141. 

150e. .] — (1) An increase in the 

business of a carrier is not the same thing 
as an Increase in the business of his customers ; 
Sc evidence of the former by itself does not 
justify an addition 4)0 the vehicles authorised 
by a carrier’s licence. 

(2) On an application for a variation of a 
licence a Comr, is entitled to take into 
consideration the conclusions he came to on 
the orimnal application. 

(3) General evidence that a cari’ier has 
had difficulty in finding other carriers to 
carry for him is not a special circumstance 
justifying the licensing of additional veliicles 
to enable the carrier to do his own carrying 
himself. 

(4) A licence ought not to be granted to a 
carrier for services which the Comr. thinks 
are unnecessary. 

(5) The decision of a Comr, on an applica- 
tion cannot create anything in the nature of 
an estoppel against appct. — Forrester v. 
Great Western Ry. Co. (1935), 23 Ry. & 
Can. Tr. Cas. 225. 

^509, ,] — An established carrier 

sought an enlargement of his licence on the 
ground that ids fruit-carrying business had 
increased. The Comr. having refused the 
ai)plication on the ground that suitable 
transport facilities in the district were in 
excess of requirements ;—Held : thoiigh the 
evidence in support of the Comr.’s finding 
was very slight, the appeal should not be 
allowed because the Tribunal were of opinion 
that appct. ’s fruit-carrying business had not 
increased, Sc they refused to consider whether 
his business of carrying vegetables had in- 
creased. — ^CoopER V, Southern Ry. Co. i 
(1935), 24 Ry. & Can. Tr. Cas. 65. 

1510. .]— -A haulier holding an A 

licence for two vehicles applied for it to be 
varied by the addition of a third vehicle. 
His gross receipts had increased & he had 
been compelled to hire : — H eld : such an 
appct. must first establish a case as laid 
down in RidgewelV s Case. If such a case is 
established the formula in Hawker's Case 
must then be applied to determine how many 
(if any) additional vehicles should be 
authorised. Assuming that this appct. had 
established the first point, he failea on the 
second point, for he had not pr*oved abnormal 
hiring, while the increase in gross receipts, 
computed on a basis of ten-months as laid 
down in Hawker's Case, was too small to 
justify the extra vehicle. The formula in 
Hawker's Case cannot be applied to certain 
cases. Alternative considerations discussed. 
Matters to be considered when assessing 
evidence of increase in ^oss receipts dis- 
cussed. Two classes of hirers distinguished. 
— ^London Sc North Eastern & LDndon, 
Midland & Scottish Ry. Cos. v. Beazlby 
(1936), 24 Ry. & Can. Tr. Cas. 112. 

ArmoiaUona : — Consd. Great Western & London, Midland 
& Scottish Ry. Oos. v. Smart (1936), 24 Ry. & (3an. Tr. 
Cas. 273. Apld. DrinJkwator v. London & North Eastern, 
London, Midland &; Scottish & Great Western Ry. Cos. 
(1936), 25 Ry. & Can. Tr. Cas. 82. Eafd. Bradshaw v. 
London, Midland & Scottish & London & North iDastem 
Ry. Oos. (me). 24 Ry. & Can. Tr. Cas. 137 ; London & 
North Eastern Ry. Co. r. Allen (1936), 24 Ry. & Can, Tr. 


Cas. 149: Hawker, Ltd. v. Great Western 6c London, 
Midland & Scottish Ry. Oos. (No. 2) (1936), 25 Ry. & Can. 
Tr. Oas. 99. 

1611* — — .] — An appct. claimed an 

additional vehicle under ms A licence on 
three grounds : ( 1 ) that tiie vehicle was to be 
acquired from a trader, who was then operat- 
ing it under a C licence, & that the trader 
would thenceforth employ the applicant to 
do Ills cartage ; (2) that liis business was 
increasing ; (3) that he required a heavier 
vehicle for certain work : — Held : operation 
of a vehicle under ^ 0 licence was no evidence 
of need for its authorisation under an A 
licence, & since the trader could obtain 
another C licence there was danger of a dual 
grant in respect of his work. Ground (2) had 
not been established by the evidence ; & 

the evidence for ground (3) did not justify 
an additional vehicle, though it might have 
justified the replacement of an existing 
vehicle by a heavier one. Tlie fact that an 
extra vehicle would be placed on the roads 
is not a ground for refusing a licence where a 
case has been made out. “ Contracting out ” 
of the Act, referred to. Remission to 
licensiug authority, refused.- — London & 
North Eastern & London, Midland & 
Scottish Ry. Cos. v. Roberts (1936), 24 
Ry. & Can. Tr. Cas. 151. 

1512. — ^ — - — .] — Held: that the avoidance 

of double-shift working is not in itself a 
sufficient gi’ound for authorising additional 
tonnage under an A licence. Meaning of 
“ Harrogate & district ” discussed. — London 
& North Eastern Ry. Co. v. PAiiKEii (1936), 
24 Ry. & Can. Tr. Cas. 159. 

.] — (1 ) xhe fact that a trader 

desires to transfer his traffic from other 
carriers to appct. only because appct. is in a 
position to help him financially is not a matter 
to be taken into consideration on an aj^plica- 
tion to increase the number of vehicles 
authorised under a licence. 

(2) Evidence of increase in gross receipts 
is not so useful as evidence of increase in 
tonnage of goods carried, nor so uBoful as 
evidence of increase in gross receipts & 
increase in tomxage of goods carried. — 
Reece, Ltd. v. Four Amalgamated Ry. 
Cos. (1936), 23 Ry. Can. & Tr. Cas. 199. 

Annoiaiion : — OeneraMy, Consd. Four Amalgamated Ry* 
Cos. V. Foster & Oo„ Ltd. (1936), 24 Ry. & Can, Tr. Cas* 
265. 

— Moss Bros. v. Southern 
Ry. Co., No. 1615, post* 


— — (X) Xhe fact that manu- 
facturers adopt a practice of waiting for 
orders before manufacturing their goods in 
place of manufacturing the goods first & 
warehousing them in anticipation of orders, 
if proved, is material to the question whetlier 
there is a need for additional vehicles. 

General evidence that an appct. has had 
difficulty in hiring will not by itself justify 
the grant of a licence for an additional 


evidence of a commercial clerk 
assistant goods manager to a ry. co. that tlie 
rv formerly carried traffic which it has smee 
lost, & that, so far as he knows, the ry. 
facilities meet the requirements of traders, 
does not prove that the ly. facilities ^ 
suitable with regard either to that traffic 
or to the persons requiring facilities for it. 
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General evidence of an increase in a canier^s 
business without evidence that the business 
of his customers has also increased will not 
justify the grant of a licence for an additional 
vehicle. 

Evidence that one cai'rier has without good 
cause abstracted the traffic of another may 
be a ground for refusing a licence, but the 
mere fact of absence of any such evidence is 
not a ground for granting a licence. 

(2) Wliere, owing to the pressure of business 
before the Comr., evidence which was avail- 
able could not be call^, the Appeal Tribunal 
sent the case back for a further inquiry. — 
London, Midland Scottish London 
& North Eastern Ry. Cos. v. Collier 
Daniels Transport, Ltd. (1936), 24 Ry. 
Can. Tr. Gas. 258. 


1516, — Pour Amalgamated 

Ry. Cos. V. Poster & Co., Lto., No. 1070, 
post 


1517. ^ ,] — (1) Objectors having sub- 

mitted that if they proved suitable transport 
facilities to exist in the district where an 
appct. proposes to carry, then the application 
must fail : — Held : if such facilities are in 
excess of requirements, or would be if the 
licence wore granted, then, generally speak- 
ing, a licence should not be granted. But 
there may be exceptional cases (though the 
Appeal Tribunal failed to visualise them) 
where a grant would be justifled. In this 
context, “ suitable ” means more than 
adequate ” & requirements ” does not 
refer solely to the requirements of appct. & 
objector ; both words must be considered 
in relation to current industrial & commercial 
conditions. 


A Imulier operating nine vehicles xmder A 
licence on a trunk service & one vehicle for 
collection & delivery, applied for an extra 
vehicle for the trunk service. The objectors 
contended that suitable facilities were in 
excess of requirements : — Held : the two 
questions, whether appct. has made out a 
case within RidgewelVs Case, & whether the 
objectors have proved their objection, have 
both to be considered. On the facts, this appct. 
had made out a case, & the objectors had not 
shown that their facilities were “ suitable.” 

Methods of ascertaining quantum of extra 
tonnage discussed. When considering 
, quantum on a trunk service, the tonnage of 
a collection & delivery vehicle should not be 
taken into consideration. Extra vehicle of 
2J tons authorised. 

(3) "pie Appeal Tribunal will not decide 
any principle not necessary for their decision 
upon the facts. 

(4) Counsel for representative bodies heard, 
under rule 6, Appeal Tdbxmal Rules, 1934. — 
Great Western & London, Midland & 
Scottish Ry. Cos. t. Smart (1936), 24 
Ry. & Can. Tr. Gas. 273. 

AnnMi(^:^A3 to Q) Consa. Four Amalgamated Ry. Cos. 
m Ltd, (1987). 25 Ry. k Can. 

Tr, Oas. 168. Rsfd. Hawker, Ltd. v. Great Western &, 
London. Midland & Scottish Ry. Cos. (No. 2) (1986) 26 
Ry, & Can. Tr. Cas. 09 i Watts v. London 8c North Eastern 
& London, Midland & Scottish Ity. Cos. (1937), 26 Ry. & 
Can. Tr. Cas. 187. 


1518. ,] — Great Western & 

London, Midland & Scottish Ry. Cos. v. 
Butler, No. 1614, poaU 

1519. — — - — ^.] — applied for the varia- 

tion of his A licence by the authorisation of 


additional vehicles. At the inquiry in Reb. 
1936 certain of his customers gave evidence 
of increases in their business, in their in- 
dustries, in the tonnage they desired H. to 
carry, etc. The variation was gifted. 
Later H. applied for another variation to 
authorise further additional vehicles. At the 
inquiry in Apr. 1930 the customers who had 
given evidence in 1936 were not called, but 
general evidence was given by H.’s accountant 
that there had been an increase in tonnage 
due partly to increased business done for 
these customers : — Held : additional vehicles 
should not be granted solely on the ground 
that tonnage had increased, since increased 
ton^ge for old customers might be due not 
to increases in customers’ businesses but to 
their transferring to appct. work hitherto 
done by other carriers. However, it is 
unnecessary for customers to be called to give 
the same evidence which they have given 
fourteen months previously, provided that 
some evidence is given to confirm appct. ’s 
general statements. Helpful evidence would 
he (i) evidence of inquiries by appct. as to 
the cause of increases in the business of these 
customers, or (ii) letters from these cus- 
tomers containing statements as to increases 
m their business & as to their suffering 
inconvenience from appct. being unable to 
supply transport. Such letters would be 
open to challenge by objectors. 

H. operated a trunk service & ancillary 
collection & delivery services. He based bis 
application as to the tnink service upon 
increased traffic duo partly to increased work 
for old customers, as stated above, & partly 
to obtaining substantial business from a 
new customer whose goods had hitherto been 
carried by rail. H. delivered these goods 
more expeditiously than the railway, but no 
reason was given why speedier delivery was 
necessary : — Held : it would not be in the 
public interest to grant H. a licence to carry 
goods hitherto canned by another carrier, 
provided that the previous carrier’s facilities 
were suitable. The fact that the latter were 
slower did not render them unsuitable in the 
absence of evidence that more expeditious 
delivery was reasonably necessary to the 
trader. H. was not entitled to additional 
vehicles for his trunk service. 

As to his collection delivery service H. 
gave evidence that owing to reorganisation 
of the working of his fleet he needed further 
vehicles for this work, that he had been hiring 
these at a cost of £500 per annum, & had had 
difficulty in hiring suitable vehicles ; — Held : 
special considerations apply to collection & 
dehvery vehicles ; it was reasonable for H. 
to use his own vehicles for this purpose ; the 
amount paid for hire represented the work 
of two vehicles, & he should be authorised to 
use those on his A licence. 

The ** Hawker formula ” discussed obiter. 
When once an appct. for a variation has 
established a case within RidgewelVs Caee, 
this formula is a useful guide to determine 
the quantum, if any, of additional tonnage 
to be authorised. — Hawker, Ltd. v. Great 
Western & London, Midland Sc Scottish 
Ry. Cos. (No. 2) (1936), 25 Ry. & Can. Tr. 
Cas. 99. 

Ar^tatioTi ;~-€oasd. London, Midland & Scottish & London 
Eastern Ry. Cos. v. Stevenson Transport, Ltd. 

(1937), 26 Ry. & Can. Tr. Cas; 328. 
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1520, ,] — ^Additional tonnage will 

not be authorised upon the ground that 
appots. had sometimes to keep customers 
waiting for transport. It is inevitable that 
on some occasions carriers cannot meet the 
demands of their customers at short notice. 
Nor is the hiring of horse-drawn vehicles a 
ground, in the absence of evidence that 
appcts. intend to use motor vehicles in sub- 
stitution for horse-drawn vehicles. 

** Carrying capacity ” discussed. “ Static 
carrying capacity ” distinguished from “ per- 
formance capacity.'’ — ^London, Midland & 
Scottish & London &; North Eastern Ry. 
Cos. V. Richards, Ltd, (1036), 25 Ry. & 
Can. Tr. Cas* 114. 

1521, .] — (1) An appct. for addi- 

tional tonnage performed 80 per cent, of 
his work for customers who refused access to 
their premises to motor-drivers who were not 
members of a trade union. For this reason 
appct. found it difficult to hire vehicles for 
this work : — Held : customers’ requirements 
as to trade union membership were not a 
special circumstance entitling the appct. to 
additional tonnage in the absence of evidence 
of need. 

(2) Where 80 per cent, of a haulier’s work 
is done for three particular customers, this 
cannot be said to be a case in which a Con- 
tract A licence should be applied for. — 
Payne v, London, Midland & Scottish, 
London & North Eastern & Great 
Western Ry. Cos. (1937), 26 Ry. & Can. Tr. 
Cas. 269. 

1522, .] — S. & Co, applied for the 

authorisation of additional vehicles xmder 
A licence upon the grounds that (1) they had 
obtained substantial new traffic from XJ. ; 
(2 ) certain fruit traflftc had increased ; (3) there 
had been a substantial general increase in 
their tonnage carried ; (4) they had proved 
a case within RidgeuyelVs Case ; (5) they 

needed additional maintenance tonnage. 

(1) U.’s traffic had previously been con- 
signed by rail ; S. & Co. agreed to carry 
this at a rate cheaper than that by rail, & 
to furnish warehouse accommodation. The 
railway cos. objected to the application on 
the ground that their facilities were suitable : 
— Held : in considering whether objectors’ 
facilities were suitable a licensing authority 
ought to take iifto consideration neither the 
fact that road rates wei'e cheaper (unless they 
were uneconomic), nor the fact that ware- 
house accommodation would be provided ; 
that on the facts the railway cos. had proved 
their objections ; & that no additional ton- 
nage should be granted for carrying U.’s 
tr^c ; (2) Held : on the facts as to the 
fruit irafflc the objectors had proved their 
objections. 

(3) , (4) Held : since S. & Co. had proved 
(a) that there had been an increase in their 
business, (6) that there had been an increase 
in the business of their customers, (c) that 
some of their customers had been incon- 
venienced by their inability to provide 
tranOT>ort facilities, they had made out a 
case for additional tonnage within BidgewelVa 
Case, As to quantum, the formula in 
Hawker* s Case (No, I ) applied ; but when 
applying this formula (i) wie increased goods 
tonnage carried in result of U.’s traffic & 
the fruit tra^o mu^ be disregarded, & 


(ii) the tonnage of maintenance vehicles 
must be deducted from fleet tonnage in order 
to arrive at “ effective ” veliicle tonnage. 

(6) By applying the “ Hawker formula ” 
it was ascertained that two additional 
vehicles of 8 tons each should be authorised : 
— Held : this was a substantial addition to 
S. & Co.’s fleet & they should be authorised 
to use further tonnage for maintenance 
purposes. — London, Midland & Scottish 
& London & North Eastern Ry. Cos. v. 
Stevenson Transport, Ltd. (1937). 25 
Ry. Sc Can. Tr. Cas. 328. 

1523. Fop particular customers — ^Duty 

to apply for contract licence.] — R idgewell 
Sc Co. V. SouTHKEN Ry. Oo,, No. 1500, ante. 

1524, .] — (1) A hauler applied 

for the addition of one vehicle to his A licence. 
He proposed to use this vehicle exclusively for 
one customer ; — Held : that, whether or not 
therfe was a contract with this customer, the 
haulier could not be authorised to use this 
vehicle under an ordinary A licence ; 
(2) Order dii'ected to lie in the office for a 
fortnight, to enable appct. to apply for an 
A (Contract) licence. — Kerr Sc London, 
Midland & Scottish Ry. Co. v. Brown 
(1936), 24 Ry. Sc Can. Tr. Cas. 323. 

1526. Vehicles formerly hired.] — Only 

special circumstances will justify the grant 
of a licence to a carrier with the object of 
enabling him to own the vehicles which he 
formerly hired. The risk he runs in losing 
his custom to those who supply such 
vehicles is not such a special circumstance. 
— Ward v. London, Midland Sc Scottish, 
London Sc North Eastern Sc Great 
Western Ry. Cos. (1934), 22 Ry. Sc Can. 
Tr. Cas. 38. 

Annotation : — ^Refd. Be Lovell (Shaw) & Sons, Ltd. (1937), 
26 Ry. Sc Can. Tr. Cas. 250. 


1526. .] — (1) The mere fact that a 

carrier who has been hiring the vehicles he 
requires now desires to use his own is not 
sufficient to justify the grant of an A licence, 
apart from special circumstances. 

(2) Where a carrier has in the past, by 
evading the limits imposed by law on hours 
of work and weight of loads, been able to do 
with fewer Sc smaller vehicles, the fact that 
he will no longer be able to evade the law 
Sc will therefore require more or larger vehicles 
to do the same amount of work is no ground 
for authorising an increase in his tonnage — 
London, Midland Sc Scottish & London Sc 
North Eastern Ry. Cos. v. Bark (Leeds), 
Ltd. (1934), 22 By. Sc Can. Tr. Cas. 44. 


Annotations: — As to (1) Oonsd. Burgoine & Sons v. Four 
Amalgamated Ry. Cos. (1934), 22 Ry. & Can. Tr. Cas. 77 ; 
Randall v, London, l^oland & Scottish Ry. Co. (1935), 

22 Ry. & Can. Tr. Cas. 163. Apld. London 8c North 
Eastern Ry. Co. u, Robson (Gateshead), Ltd. (19.35), 22 
Ry. & Can. Tr. Cas. 233. Refd. Hawker, Ltd. v. Gvt'at 
Western & Loudon, Midland & SoottiHh Ry. Co. (1935). 

23 By. Sc Can. Tr. Cas. 23 ; Rooce, Ltd. Fonr Amal- 

gamuriAsd xvy. v^ob. 23 Ry. & 

London & North Eastern clc London, Midland Scottish 
Ry. Oo. V. Beasdey (1936), 24 Ry. & Can. Tr. Cas. 112. 


^ 527 , ,] — A carrier who seeks to 

acQuire additional vehicles in order to do 
away with the necessity of hiring must prove 
special circumstances. It is not enough to 
allege that hired vehicles are unsatisfactory 
without particularising how Sc why they are 
unsatisfactory.— Burgoine Sc Sons v. F < — 
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Amialgamatbd Bt. Cos. (1084), 22 By. & 
Can. Tr. Cas. 77, 

1528. .] — ^London & North 

Eastern By, Co. v. Bobson (Gateshead), 
Ltd,, No. 1502, ante, 

1629. .] — Held: by the Appeal 

Tribunal a carrier cannot justify an applica- 
tion for an A licence by genert^l evidence that 
he has lost custom through being imable to 
hire vehicles when he needed them. — 
London & North Eastern By. Co. v, 
Brownbridge (1936), 22 By. A Can, Tr. Cas. 
265. 

Annotation: — Eeld. London & North Eastern & London, 
Midland & Scottish Ry. Oo. v. Beazley (1936), 24 Ry. 8c 
Oan. Tr. Oas. 112. 

1580, ,] — (1) Where additional 

vehicles are sought to be authorised under a 
public carrier’s licence, if appct. is a newcomer 
to the business he must prove a primd fade 
case that the existing operators already in 
business are not able to cope with the traffic 
which he proposes to carry ; if appct. is an 
operator already established during the basic 
year it is sufficient to show some expansion 
in the business of his customers, & a useful 
method of arriving at the amount of 
additional tonnage to which he is entitled 
is to take into consideration the tonnage of 
goods carried per ton of imladen weight of 
the vehicles. 

(2) Great difficulty in finding covered vans 
to hire is a special circumstance which 
justifies an applicant being authorised to use 
vehicles of his own in place of the vehicles 
which he formerly made a practice of hiring, — 
Hawker, Ltd. v. Great Western & London, 
Midland & Scxittish By. Cos. (1936), 23 
By. & Can. Tr. spas. 23. 

Annotaiions : — As to {!) uOnsd. Forrester v. Great Western 
Ry. Co. (1935). 23 Ry. & Can. Tr. Coe. 225. Expld. 
Loudon & North Eastern 8c London, Midland 8c Scottish 
Ry. Co. V. Beazley (1936), 24 Ry. A Can. Tr. Cas. 112. 
Refd. London, Midland & Scottish Sc London & North 
Eastern Ry. Cos. v. Williains (1935), 23 Ry. & Can. Tr. 
Cas. 1 59 ; Crompton v. London, Midland & Scottish 
Ry. Oo. (1935). 23 Ry. & Can. Tr. Cas. 178; Oraugre, 
Ltd, V. JenninffS (1935), 23 Ry. 8c Can, Tr. Cas. 195 ; 
London, Midland & Scottish Ry. Co. v. Pennington 
(1935). 23 Ky. 8c Gan. Tr. Cos. 256, As to (2) Consd. Great 
Western 8c Loudon, Midland 8c Scottish Ry. Cos. v. 
Smart (193G), 24 Ry. & Can. Tr. Cas. 273. 

1531. .]—(!) The fact that the 

contractor from whom a carrier has been 
accustomed to hire has proved to be unsatis- 
factory is not a special circumstance justify- 
ing the p?ant of a licence to the carrier to 
enable him to carry in his own vehicles. 

(2) The burden of proving objections does 
not lie on objectors ; the burden of dis- 
proving them hes in the first place on appct. 

(3) A carrier who had been carrying since 
1876, but had hired cars to carry in from 
1928 to 1934, was a newcomer to the carrying 
trade, — ^McLachlan v. Morgan &j Co, (1936), 
23 By. & Can, Tr. Oas. 243. 

1632. Necessary to avoid illegality as to 

hours Sc welgbts.}-~LoNDON, Midland & 
Scottish & London Sc North Eastern 
By, Cos. v. Barr (Leeds), I/td., No. 1526, 
ante, 

1533. Motor to he used in addition to 

horse-drawn vehicles.) — Held: by the Appeal 
Tribunal, in the special circumstances of the 
case, a licence ought to be granted to a carrier 
for a motor lorry which he proposed to use 
in addition to Sc not in sulistitution fbr carts 


drawn by horses.— Be Wood's Appeal 
(1936), 22 Ry. Sc Oan. Tr. Cas. 247. 

1534. Difficulty of overhauling vehicles.] 

— An appct. using seven motor vehicles under 
an A licence Sc two under a B licence applied 
to vary the A licence by the addition of a 
further vehicle. In support of his applica- 
tion he put in two letters from customers : — 
Held : (1 ) letters are often of small assistance 
to a case ; appcts. should call witnesses 
wherever possible ; these letters gave no 
particulars of the transport difficulties they 
alleged, Sc did not justify the application ; 
(2) An operator with nine vehicles should 
have no difficulty in providing for overhaul & 
repair. He could not invoke sect. 6 (2) (d) 
of the Act. If in difficulty he could apply for 
a short-term licence under sect. 8 (3). — 
Bradshaw v, London, Midland Sc Scottish 
Sc London & North Eastern By. Cos. 
(1986), 24 Ry. & Can. Tr. Cas. 137. 

1535. Evidence of increase of business.] 

— Reece, Ltd. v. Pour Amalgamated By. 
Cos., No. 1513, ante, 

1536. .] — (1) A haulier applied for 

additional tonnage on the grounds that his 
existing vehicles were so overworked that 
he had no opportunity to overhaul or repair 
them, Sc that his business Sc that of his 
customers had substantially increased. He 
supported his application by letters from 
customers ; — Held : failure to comply with 
the requirements of the Act as to overhaul, 
etc., could not be a ground of application. 
The appct. had, however, made out a case on 
other ^unds. As to the amount of extra 
tonnage to be authorised, increase in gross 
receipts considered ; (2) The evidential 

value of lettex^s is small, Sc oral evidence should 
be given "^erever possible. In future the 
Appeal Tribimal will pay less regard to the 
cont/ents of letters. — London Sc North 
Eastern By. Co. v, Allen (1936), 24 Ry. Sc 
Can. Tr. Cas. 149. 

Annotation :—OeneraUv, Retd. London, Midland St Scottish 
Sc London Sc North Eastern Ry. Cos. v. Collier Daniels 
Transport, Ltd. (19S6>, 24 Ry. 8c Can. Tr. Oas. 256. 

1537. Conditions — Undertaking to observe — 

Whether alternative to refusing application.] — 

Ridgewell & Co. V. Southern By. Co., 
No. 1500, ante, 

1538. .] — London, Midland 

Sc Scottish & London Sc North Eastern 
By. Cos, v, PAlmbr, No. 1486, ante, 

1539. Charges deduced from price of vehicle.] 

— (1) The findings of fact of a licensing 
authority are subject to review by the Appeal 
Tribunal. 

(2) The probable charges of a carrier can- 
not be inferred from the price he has paid for 
his vehicle. — ^Powbr v, London, Midland Sc 
Scottish By. Co. (1934), 22 By. Sc Can. Tr. 
Cas. 21. 

Annotation : — As to (1) Refd. Four Amalgamated Ry. Cos. 
V, Foster & Co. (1936), 24 Ry. 8c Can. Tr. Cas. 205. 

154,0. Subsidiary company— Vehicles owned 

by parent company.]— A co. which was 
entitled to an A licence under the provisions 
of sect. 7 (2) signified to the licensing authority 
its desire that the provisions of sect. 12 should 
have effect as regards its subsidiary oo. which 
was not so entitled to a licence, Sc in respect 
of vehicles which belonged not to the sub- 
sidiary co, but to the pamit oo. t ^ 
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the sigxuflcatioxL could be treated as a nullity, 
& the parent co. should be granted an A 
licence under the provisions of sect. 7 (2). 
Qu, ; whether the provisions of sect. 12 apply 
to A B licences or only to C licences. The 
vehicles which a licensee uses or intends to 
use should be specified in the licence, if 
necessary as & when they are aoqiiired. — 
Linton Chaxjk & Whiting Co., Ltd. d. 
Linton Hauiagb Co. (1934), 22 Ry. & Can. 
Tr. Cas. 132. 

1541 . Speolfication of vehicles — ^Necessity lor J 

— Linton Chalk Sc Whiting Co., Ltd. v 
Linton Haulage Co., No. 1540, ante, 

1542. Base from which vehicles to be used.] — 

Application was made for A licences for 
vehicles to be normally used from P. as a base. 
The evidence showed that some of the vehicles 
would be used from bases other than P., but 
in the neighbourhood of P. : — Held : (1) the 
comr. was not wrong in law in granting 
licences for vehicles to be used from P. as a 
base ; (2) when a railway co. seeks A licences 
for the purpose of discharging its statutory 
obligation of collection & delivery it must 
prove its case separately in respect of each 
base from which the collection & delivery is 
to be effected. — Norman v. Great Western 
Ry. Co. (1935), 23 Ry. & Can. Tr. Cas. 5. 

Annotation .‘— Reid. Watts v. London & North Eastern & 
London, Midland & Scottish Hy. Cos. (1937), 26 Ry, & 
Can. Tr. Cas. 187. 

1543. Back loading — Whether justified.] — 

Where appcts. charged a lower rate for 
services which, in the opinion of their cus* 
tomers, were more efficient than those offered 
by the objectors, it was foimd as a fact that 
the work could be dealt with efficiently by 
existing facilities & allowed an objection 
on the ground that transporj^ facilities were 
in excess of requirements i—Held : there 
cannot be any objection to back loading as a 
normal pai-t of a carrier’s business under an 
A licence, because this practice relieves 
traffic congestion & makes for the economical 
transport of goods. But where the traffic is 
undirectional the effect may be to produce 
uneconomic competition. — Shepherd v. Lon- 
don, Midland & Scottish Ry. Co. (1935), 
23 Ry. & Can. Tr. Cas. 173. 

1544. Matters for consideration.] — 

( 1 ) A distinction must be drawn between the 
carrier already established, who seeks to 
obtain back loads in order that his vehicles 
shall not operate an undue amount of dead 
mileage, & one who, having newly entered 
the carrying business, seeks to obtain a 
licence solely on the groimd that he has been 
promised work by one or more clearing 
houses. 

(2) Where on an appeal by an objector 
ag;^st the grant of a licence it appeared to 
the Appeal Tribunal doubtful whether 
appcts. base or centre was in the traffic area 
of the Comr. who granted the licence, the 
appeal was formally allowed. Sc the case 
was sent back to the Comr. for a further 
hearing with the sug^stion that a short- 
term licence should be issued to resp. pending 
the final disposal of the matter. — ^London, 
Midland Sc Scottish Ry. Co. v. Woodruff 
(1936), 23 Ry. Sc Can. Tr. Cas. 261. 

AhnohHon: — Eetd. London & North Eastern Hy. Co. .. 

Sc Sons (Leeds). Ltd. (1937), 26 Ry. Sc Can* Tr, 


1545. Vehicles used principally for single 

customer,] — (1) The Tribunal admitted new 
evidence of facts which had occurred since 
the decision of the Comr. 

The Comrs. must not grant an ordinary A 
licence for vehicles which will be principally 
used for the business of a single (justomer, so 
that they are generally loaded only with the 
^ods of tliat customer, even though none of 
the vehicles will ever be used for the purposes 
of a contract for the carriage of goods for a 
year. — Southern By. Co. v. Hardy Sc 
Son, Ltd., Hardy & Son, Ltd. v. Southern 
Ry. Co. (1935), 24 Ry. Sc Can. Tr. Cas. 18. 

1546. In continuation of existing licence — 

What must be shown.] — Four Amaixiamated 
By. Cos. V, Bouts-Tillotson Transport, 
Ltd., No. 1497, ante, 

1547. .] — Held : (1) an established 

haulier who applies for a new A licence in 
continuation of his expiring licence should 
satisfy tlie licensing authority (a) that during 
the currency of his expiring licence the 
authorised vehicles liave been regularly & 
fully emx)loyed ; (h) as to his gross receipts 
Sc tonnage ; (c) tliat there has been no 

material change in the circumstances relating 
to his business. If the licensing authority 
is satisfied as to these matters he should 
grant the application unless there are over- 
riding circumstances to the contrary. Tliis 
applies not only to trunk services but also 
to other facilities, although special considera- 
tions may arise in connection with collection 
Sc delivery services ; (2) where an A licensee 
has on a- prior application stated that he 
intended to provide facilities within certain 
districts or between certain places, & where it 
appears upon his applic^ion for a new licence 
in continuation of his ^Listing licence that 
he has been providing. Sc intends to provide, 
facilities within other districts or between 
other places, then his application should be 
refused in the absence of evidence of need ; 

(3) if during the currency period of an 
expiring A or B licence there has been a 
substantial break in the continuity of the 
licensee’s haulage business, the licensee 
should not necessarily be treated as a new- 
comer when he applies for a new licence in 
continuation. But if the evidence proves 
the former business to have been abandoned, 
the new licence should not be granted in the 
absence of evidence of need. Aliter if the 
break was due to illness or fluctuation of 
business. — Modern Haulage Services, Ltd. 
V, London, Midland Sc Scottish Sc London 
Sc North Eastern By. Cos., Southern By. 
Co. V, Coleman, London Midland Sc 
Scottish & London Sc North Eastern 
By. Cos. Stuart (1937), 25 By. Sc Can. 
Tr. Cas. 272, 

I 1548. To whom granted — ^Liquidator. ] - A 

haulage co. holding two A licences went into 
liquidation. The liquidator applied for A 
licences in respect of the vehicles specified 
in the co.’s licence, Mr. Henderson granted 
the application, but only in respect of such 
vehicles as were in use at the date of liquida- 
tion Sc he expressed the licences to expire 
on the dates on which the co.’s licences would 
have expired : — Held : this was a proper 
course. There is no reason why a liquidator 
should not be granted a licence. Under 
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sect. 3 (2) of the Act licences may be panted 
for less than the full ctxrrency period for 
“special reasons,” & the appointment of a 
liquidator was a special reason. Insolvency 
does not by itself show that goods had been 
carried at uneconomic rates. The objectors 
liad not proved that facilities would be in 
excess of requirements : their facilities 
differed materially from those of the co. 

The “ carriers quarters ” system in Scot- 
land commented upon. — Aitchison v. Dow- 
ning (1930), 25 Ky. & Can. Tr. Cas. 9. 

1549 . Hiring allowance — When Justified.] — 

A haulier applied for a new A licence in con- 
tinuation of her existing A licence & in respect 
of the same tonnage, viz. : four vehicles in 
possession one vehicle to be hired. During 
a fourteen weeks period the hiring allowance 
had been utilised three times when a vehicle 
was under repair & tliree times for work 
which could not be undertaken by the other 
four vehicles. The application was granted, 

& the objectors appealed against that part 
of the decision which authorised the hiring 
allowance : — Held : this was a case of the 
type in which the need for ah additional i 
vehicle should be dealt with by an application 
for temporary replacement under article 15 
of the Goods Vehicles (licences & Prohibi- 
tions) B-egulations, 1930. 

Urgent applications under this aHicle are 
dealt with very rapidly by licensing 
authorities. — Southern Ky. Co.‘ v. Wilkin- 
son (1937), 25 Ry. & Can. Tr. Cas. 245. 

1550. To what vehicles applicable.] — 

(1) Two railway cos. applied for the variation 
of a number of their A licences in respect of 
different bases by the addition of further 
vehicles. The majority of the applications 
were for vehicles to be used for the collection 
Sc delivery of rail -home traffic ; in some in- 
stances the groimd of the application was that 
such traffic had increased, & in othei*s it was 
that the vehicles were to be used in sub- 
stitution for horse-drawn vehicles. The 
ajiplications were granted. The objectors 
(applts.) contended, inter alia)y that such 
vehicles should have been authorised under 
B licence : — Held : it was proper in such a 
case to authorise collection & delivery 
vehicles under A licence. Sc not under B 
licence subject to conditions restrictive as to 
radius, since it was necessary for the efficient 
woi’king of a large transport organisation that 
veliicles could in an emergency be used from 
a base other than their noimal base. If the 
right to unrestricted user under A licence 
were abused, the licensing authority could 
refuse a subsequent application. 

(2 ) The ratio in which motor vehicles should 
be authorised in substitution for horse-drawn 
collection Sc delivery vehicles cannot be fixed 
& depends entii*ely upon the facts of each case. 

(3) By reason of sects. 11 (2) Sc 15 of the 
Act objectors who are B licensees have no 
right of appeal against a decision to grant 
an A licence. Sanderson* a Case explained Sc 
followed. — Watts v, London Sc North 
Eastern Sc London, Midland & Scottish 
By. Cos, (1987), 25 Ky. & Can. Tr. Cas. 187. 

1551. “ B licence— When iptmted.] — trader 

who carries his own goods long distances to 
deliver to his customers, Sa on the return 
journey carries goods for his customers for 
reward, competes with carriers who only 
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carry for reward, & it is net deskable in the 
interests of transport that he should do so. — ^ 
Cox V. Great Western Ry. Co. (1986), 22 
Ry. Sc Can. Tr. Cas. 161. 

1662. — Held: (1) a B Hcenoe should 

not be granted to an appet. who failed to 
prove a need for further transport facilities 
m his district ; (2) the principles laid dbwn 
in Hnston's Case do not apply to all applica- 
tions for B licences any more than they apply 
to all applications fop A licences. — ^T^ ornLby 
& Son V. London, Midland & Scottish Ry. 
Co. (1935), 22 Ry. & Can. Tr. Cas. 249. 

1563. .] — (1) A manufacturing co. using 

a fleet of vehicles to deliver their products 
made a practice of carrying goods for hire or 
reward on return journeys. Tliey applied for 
a B licence to enable them to continue to do 
so : — Held : the carrying of return loads for 
hire or reward is not generally in the public 
interest provided that alternative trar^port 
is availaDle. On such an application, there- 
fore, a licensing authority has to consider 
whether a case for exceptional treatment is 
made out, Sc whether alternative transport 
is available. Letters from customers assert- 
ing a preference for road over rail transport 
do not assist such a case, Sc the existence of 
alternative road transport may be inferred 
from them. Here no case for exceptional 
treatment was shown, & the existence of 
alternative tran^ort for the return loads was 
proved : the application was rightly dismissed. 

Obiter^ on an application for a B licence it 
may be material for the licensing authority to 
consider whether alternative transport is 
available for the carriage of appet.’s own 
goods. 

(2) The licensing authority, in reaching his 
decision, had made use of knowledge of 
transport conditions acquired generally in 
the course of his duties : — Held : he was 
entitled so to do, but if during a public 
inquiry a licensing authority contemplates 
using knowledge of specific matters he should 
give the parties an opportunity of dealing 
with them. — Barratt & Co., Ltd. v. Lon- 
don, Midland Sc Scottish, London Sc 
North Eastern Sc Great Western Ry. 
Cos. (1936), 24 Ry. Sc Can. Tr. Cas. 127. 

Annotatiems : — As to (1) Coiisd. London & North Eastern & 
London, Midland & Scottish Ry. Cos. v. Shevillo <1936), 
26 By. & Can. Tr. Oas. 46. Apid. London & North Eastern 
& London, Midland & Scottish Ry. Cos. v. Smedley (1936), 
25 Ry. & Can. Tr. Cas. 118 : London, Midland & Scottish 
Ry. Co. V. Mitchell & Broadbent (1936), 25 Ry. & Can. Tr. 
Oas. 78. Retd. Fonr Amalgamated Ry, Cos. r. Boute- 
Tillotson Transport, Ltd. (1937), 25 Ry. & Can, Tr. Cas. 
168 ; London, Midland & Scottish Ry. Co. v. Holden 
(1936), 24 By. & Can. Tr. Cas. 178. 

1554. — ,] — Held : the whole of the pro- 

visions of sect. 7 (3), apply only to applica- 
tions for licences for the first currency period. 
On applications for licences for the second or 
subsequent currency periods the discretion to 
grant or refuse the hcence is that given by 
sect. 6 of the Act. 

An appet. proved that there was a need for 
his car to be used on a private estate where 
no licence was required to use a car for 
carriage of goods for hire or reward, Sc that 
' there was a possibility that there mig^ht 
be a need for the car to be used on public 
roads where a licence would be requhfed 
Held : no case for a licence had been made out. 

OhUer, if the public are adnfitted to a private 
estate the roads on that estate are roads within 
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Boad & Bafl Traffic Act, 1033 (c. 68).—- 
Ix>NDON, Midland & Scottish By. Oo. v. 
Holden (1936), 24 By. So Can. Tr. Cas. 178. 

1555, ,] — (1) haulier applied for the 

renewal of his B licence permitting him 
{inter alia) to car^ strawboards for a certain 
CO. A ry. co. objector gave general evidence 
as to ry. facilities & argued that these facilities 
were suitable So that therefore the applica- 
tion should have been dismissed ; — Held : 
in this case whether or not the vy. facilities } 
were suitable depended upon whether or 
not the strawboards had frequently to be 
carried for indent delivery.. The evidence as 
to this was unsatisfactoi-y ; case remitted 
for further inquiry. 

The fact that objectors have in the past 
carried large quantities of certain goods does 
not prove that their facilities are suitable ; 
it is a factor to be taken into consideration, 
but is not conclusive. 

It had been stated as one ground for 
gi'anting the application the fact that con- 
veyance of strawboards by rail would 
involve a 60 per cent, increase in transport 
charges ; he described the rail charge as “ on 
the high side : — Held : this finding was not 
justified by the evidence ; the rail rate had 
been authorised by the By. Kates Tribunal 
& was not on the high side. 

(2) Evidence tendered by objectors should 
be as particularised as that given by appcts. — 
London, Midland & Scottish By. Oo. v. 
INGLEBY (1986), 24 By. & Can. Tr. Cas. 294. 

1555, ,] — 0j^al merchant who hawked I 

coal from his motor vehicle during the winter ! 
months applied for a B licence : — Held : a 
coal merchant who is unable to discharge the 
ordinary burden of proof should nevertheless 
be granted a B licence if : (a) his business is 
genuine ; (6) he requires the vehicle for 

carrying goods in connection with his own 
business Sc these goods cannot satisfactorily 
be carried otherwise ; (c) taking the year as 
a whole the vehicle cannot be economically 
operated unless used during the off season 
for lii^ or reward ; Sc provided a special 
condition be attached preventing him carry- 
ing for hire save during the off season & 
preventing wasteful competition. 

This principle only applies to genuine coal 
merchants’ businesses, & it does not neces- 
sarily apply to other seasonal businesses. — 
Southern By. Co. v. Lambert (1936), 26 
By. Sc Can. Tr. Cas. 24, 

Annotations Eeffl. Four Amalgamated Ky. Oos. v. Bouts- 
Tilloteon Transport, Ltd, (1937). 26 Ry. k Can. Tr. Gas. 
158 ; Marris v. London, Midland Sc Scottish & London Sc 
North Eastern Ry. Cos. (1937), 25 Ry, & Can. Tr, Cas. 248, 

1557, — Furniture dealers applied for 

a B licence to enable them to carry out 
removals. They did business on the “ easy 
pa.yment ” system, & proposed to apply this 
system to removals : — Held : they must 
raise a primd facie gase within the terms of 
Enston'a Case ; their proposed method of 
Collecting charges was not a matter which 
the licensing authority shodld take into con- 
sideration. — ^B. radsh 4 lWs Stores, Ltd. v. 
Walker Sc London, Midland So Scottish 
By. Co. (1936), 26 By. Sc Can. Cas. 

1568. — .]— A wholesale fruit merchant 

, used motor vehicles to convey fruit trom 
Xiondon to Kottingham & Ilkeston. He 
applied for a B licence to enable him to 
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continue his practice of carrying for hire or 
reward on the return journeys to London : — 
Held : he was not entitled to a licence if 
there were aheady in existence suitable 
trani^ort facilities for the conveyance of 
(a) his goods, & (b) those of his customers. 

The evidence showed that railway facilities 
were suitable for the conveyance of appct.’s 
goods to Nottingham but not to Ilkeston. 
The Tribunal refused to assume in the absence 
of evidence that suitable facilities to Ilkeston 
were provided by A licence-holders. There 
was also insufficient evidence as to facilitias 
available for conveyance of the customers’ 
goods ; case therefore remitted to the licens- 
ing authority for further inquiry, 

BarratVs Case followed ; decision of Mr. 
(rleesoh Robinson therein approved, save that 
the Tribunal doubted whether a licensing 
authority was entitled to take into considera- 
tion the fact that a B licensee would obtain 
an advantage over his competitors not 
similarly licensed. — London Sc North 
Eastern & London, Midland Sc Scottish 
By. Oos. v. Smalley (1936), 25 By. Sc Can. 
Tr. Cas. 118. 

1569. ; .]— Sect. 6 (2) (e) of the Act 

requires the licensing authority to have 
regard to the extent to which the vehicles 
to be authorised will be in substitution for 
horse-drawn vehicles previously used by the 
appct. for the purposes of his business as a 
carrier. 

Besp. co-operative society applied for a 
B licence for one vehicle to enable them to 
effect furniture removals for their members. 
They had hitherto done this work locally 
by their own horse-drawn vans, for which 
they had hired horses from S. Mr. Nicholson 
granted the application subject to a radius 
of twenty-five miles. On ai)peal it was said 
that 8. had now himself obtained a licence 
on the ground of substitution of motor for 
horse-di*awn vehicles, & that if this decision 
were supported there would have been a 
dual grant : — Held : where a van belonging to 
one person had been drawn by a horse 
belonging to another, the fact that the owner 
of the horse has already successfully invoked 
sect. 0 (2) (e) does not preclude the owner of 
the van from relying on it as well. 

Grant upheld, subject to a reduction of 
radius to fifteen miles. — Beed Sc Sons v, 
Bristol Co-operative Society, Ltd. (1937), 
25 By. & Can. Tv. Cas. 241. 

1560. .] — The owner of a furniture 

depository Sc a furniture removal business 
had been authorised under B licence to carry 
furniture & household effects within a 100- 
mile radius. He applied for a new licence 
in continuation of his expiring licence & 
asked that the restrictive radius .he re- 
moved : — Held: (1) in the absence of evi- 
dence to the contrary it must bf) assuniod 
that removals beyond the 100-inile radius 
had been satisfactorily effected by other 
carriers Sc therefore that the lifting of the 
restriction would create an excess t)f suitable 
facilities ; but (2) it is reasonable that the 
owner of a depository who is also a furniture 
remover should be perirutt;<^d to carry with** 
out radius restriction fuiniture & household 
effects stored in his depository. — Brown v. 
liONDON Sc North Eastern By. Co. (1937) 
25 By. & Can. Tr. Cas. 265. 
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-.] — (1) It is not by itself a ground 
for refusing a B licence that appct.*s own 
goods could be quite satisfactorily carried by 
existing transport & that there is no othei* 
valid &> sufficient reason why he should carry 
them himself. But where there already 
exist suitable transport facilities for the 
carriage of the goods which appct. proposes 
to carry for reward the licence must be 
refused. 

(2) In the absence of any explanation from 
the traders concerned it is not right to draw 
the inference that rail transport is unsuit- 
able from the fact that many consignees 
order their goods forward by road. 

(8) Where there is a finding that there are 
no A licensees in a certain area who are not 
fully employed, So this finding is based on 
knowledge acquired in the exercise of the 
duties of a licensing authority, the Appeal 
Tribunal have no alternative but to accept 
it. — London & North Eastern & London, 
Midij^nd & Scottish By. Cos. v. Smalley 
(1937), 25 By. & Can. Tr. Cas. 348. 

1562. Additional vehicles — When granted. | — 

Wliarfingers applied for a variation of their 
B licence by the addition of five vehicles 
that they might themselves do work hitherto 
done for tliem by sub-contractors. They 
complained of an increasing difficulty in 
hiring vehicles fi'om such 8ub-(;ontractors : — 
Held : by Mr. Cleeson Bobirison, in the case 
of applications by wharfingers, forwarding 
agents & clearing houses wiio had hitherto 
done all or part of their haulage work by 
sub -con tractors, & in the absence of special 
ch’cumstances, a licensing authority should 
safeguard the transport industry generally 
by refusing to authorise vehicles for the 
purpose of doing such work as was hitherto 
d(Uio by sub-contractors. He refused the 
application. On appeal, the Appeal Tribunal 
were disposed to agree, ohiter^ with Mr. 
Oleoson Kobinson as far as concerned for- 
warding agents, clearing houses, So some 
wharfingers. In the case of these appets., 
howH^ver, they found special circumstances 
to exist, So held a-ppets.’ road facilities were 
to he regarded as collection & delivery services 
ancillary to trunk routes by sea, So since an 
increasing difficulty in hiring had been 
proved, the extra vehicles should be 
authorised. — lie IjOVETx (Shaw) So Sons, 
Ltd. (1937), 25 By. & Can. Tr. Cas. 250. 

1563. Application for — What must be stated.] 

— Great Western By. Co. v. West Mid- i 
land Traffic Area Licensino Authority, 
No. 1601, poaU 

1564. Jurisdiction of licensing authority.] — 

(1) An appct. for a B licence in respect of a 
motor vehicle in describing the area which he 
intends to serve is only bound to state the 
district within which or the places between 
which he intends normally to use the vehicle. 

(2) In granting such a licence the licensing 
authority may, if he thinks fit, under sect. 8 

(3) (a), attach to the licence a condition that 
it shall be used only in a specified district or 
between specified places ; or he may grant the 
licence without imposing any restriction. 

(3) When a rule nisi for a writ of certiorari 
has been made absolute by the K. B. Div. 
& an appeal to the Ct. of Appeal from the 
order absolute has been allowed. Qu* : 


whether it is necessary to sue out writs of 
aupersedeae & procedendo to avoid the writ. — 
Great Western By. Co. v. West Midland 
Traitfic Area Licensing Authority, [1980] 
A. C. 128 ; 106 L. J. K. B. 37 ; 62 T. L. B. 
44 ; 79 Sol. Jo. 941 ; 24 By. & Can. Tr. Cas. 
1 ; sub nom. B. v. West Midland Traffic 
Area Licensing Authority, Ex p. Great 
Western By. Co„ 154 L, T. 39, H. L. 

AnnotatioTM : — Ab to <1) Apld. Modem Haulage Services, Ltd. 
V. London, Midland & Scottish & London & North Eastern 
Ry. Cos., Southern Ry. Co. v. Coleman, London, Midland 
& Scottish So London So North Eastern Ry. Cos. v. Stuart 
(1937), 25 Ry. & Can. Tr. Gas. 272. B^fd. Charman r. 
Southern Ry. Co. (1934), 22 Ry. & Can. Tr. Cae. 116. 

1565. Licensing authority using knowledge 

gained In course of duty — Duty to give notice 
to parties.]— Barbatt So Co., Ltd. v, London, 
Midland So Scottish, London So North 
Eastern So Great Western By. Cos., 
No. 1553, ante. 

1566. Conditions — Consideration of public 

interest.] — (1) Leave to call new evidence on 
appeal was refused to an applt., who as 
appct. had been given every opportunity to 
present his case to the comr. So had not asked 
for an adjournment. 

(2) In attaching conditions to a B licence 
granted under sect. 7 (3), which provides that 
no condition shall be attached which would 
constitute a substantial interference with the 
business for which the vehicles were used 
during the basic year, a comr. may also take 
into account the public interest. The busi- 
ness may include the business of a carrier. — 
Plenty v. Great Western By. Co. (1934), 
22 By. So Can. Tr. Cas. 82. 

1567. Auctioneer’s licence.] — The Appeal 

Tribimal imposed a condition on an auction- 
eer's B licence limiting him to the carriage of 
fiumiture for hire or reward to or from his 
auction rooms So within a certain area. — New- 
bury So District Motor Services v. Perry 
(1935), 23 By. So Can. Tr. Cas. 1. 

1568. — Duty to attach.] — ^When granting 

a B licence a licensing authority in the proper 
exercise of his discretion under sect. 8 (3) 
of the Act should attach reasonable con- 
ditions having regard to the evidence. 

An appct. carried for hire or reward within 
twenty-five miles of his base. The licensing 
authority granted a B licence without special 
conditions ; — Held : he should have attached 
conditions in accordance with the evidence. 
Case remitt/ed for reconsideration. — London, 
Midland So Scottish By. Co. v. Breeze 
(1936), 24 By. So Can. Tr. Cas. 290. 

Annotation Refd. Sutcliffe, Ltd. v. Loudon, Midland & 
Scottish Ry. Co. (1936), 25 Ry. So Can. Tr. Cas. 213. 

1569. — .]— A newcomer applied for a B 

licence. It was granted subject to a con- 
dition limiting tlve use of his vehicle to a 
26 -mile radius from its base. Hauliers with 
bases twelve So fifteen miles respectively from 
the newcomer's base objected, & appealed : — 
Held : on the evidence, the newcomer had 
made out a prirnd facie case, but that it had 
been pro tanto rebutted by the two objectors, 
so far as their bases were concerned ; con- 
dition amended to prevent the newcomer 
carrying for persons other than those residing 
within four miles of his base. An offer made 
at a public inquiry by an objector, to station 
a vehicle at an appet/s base, should not he 
taken into consideration. 
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Value of maps as evidence, commented 
upon. — ^PococK v. Washy (1936), 24 Ry. 

Can. Tr. Cas. 316. 

1570. — — ; whether a licensing 

authority has jurisdiction to grant a B licence 
subject to special condition empowering the 
licensee to carry for a firm who are them- 
selves holders of an A licence. — London & 
North Bastbrn By. Oo. v. Turnbull & 
Sons (Leeds), Ltd. (1987), 25 By. & Can. 
Tr. Cas, 239. 

1571. Grant quashed by Divisional Court — 

Issue of writ of supersedeas & procedendo by 
Court of Appeal.] — Great Western By. Co. 
r. West Midland Traffic Area Licensing 
Authority, No. 1664, ante. 

1572. Return loads.] — Traders had carried 

return loads within radii of sixty -five, forty 
So twenty miles under B licence, claimed 
tonnage. They now applied for a fresh B 
licence subject t(3 the same conditions in 
continuation of the first licence. Objectors 
gave evidence of then* facilities : — Held : 
by Mr. Famdale, in cases where appcts. had 
been carrying return loads since at least the 
commencement of the basic year, they should 
be permitted to continue so to do unless 
objectors proved beyond doubt that alterna- 
tive transport facilities were commercially 
suitable as well as physically sufficient. 

In the absence of evidence by objectors 
that they could deliver goods in the district 
in question early the morning next after 
dispatch, & that such delivery met the needs 
of consignees, Mr. Farndale found. So the 
Ayipeal Tribunal agreed, that objectors had 
not proved their facilities tc) be commercially 
suitable. — London, Midland & Scottish 
By. Co. v. Mitchell So Broadbent (1936), 

25 By. & Can. Tr. Cas. 78. 

1573. Radius.] — Appcts. applied for a B 

licence in substitution for their existing 
B licence under which they were permitted 
fu carry ftir hire or reward within a 70-mile 
radius. They had been carrying daily return 
loads from points 35 to 65 miles from their 
base : — Held : since the return loads were 
not carried for “ long distances ” & since they 
formed a regular service, the decision in 
Barratfs Case did not apply. 

Sir William Hart granted the application 
subject to new radii of 15 & 35 miles. He 
considered these to be radii within which a B 
licensee might reasonably be expected to 
operate : — Held : by the Appeal Tribunal, 
in fixing a radius regai’d should be had to the 
evidence of past work & future need ; Sir 
William’s decision must be reversed. — 
Sutcliffe (Kdward), Lti>. v. London, Mid- 
land & Scottish By. Co, (1936), 25 By. & 
Can. Tr. Cas. 213. 

1574. "O’* licence — Condition prohibiting carriage 
for reward — Vehicle owned by mutual benefit 

societies*] — An incoi*porated society, whose 
members consisted exclusively of persons 
employed at a colliery, had as its object the 
business of deliveiing to its members coal 
supplied to them from the colliery by the 
colliery co. For the purposes of its business 
the society owned a motor goods vehicle in 
respect of which it held “ a C licence ” under 
the above sub-sect. The society used the 
vehicle for making a delivery of coal at the 
house of one of its members, the charge for 

39 


the dfdivery being deducted from the wage 
of the member payable by the colliery co. & 
subsequently paid by that co. to the society. 
On an information against the society for 
having failed to comply with the condition, 
to which the licence was subject under the 
above sub-sect., by using the vehicle for the 
carriage of goods for hire or reward : — Held : 
as the society was incorporated, it was a legal 
entity separate & distinct from its individual 
members ; & consequently in using the 

vehicle for the carriage of coal to one of the 
members at a charge, it used the vehicle for 
“ the carriage of goods for hire or reward ” 
within the Koad & Bail Traffic Act, 1933 
(c. 63), K, 2 (4), A was guilty of the offence 
with which it was charged. 

In another case in which the material 
circumstances were in all respects simihir to 
those above mentioned, except that the 
society which carried on the business & 
owned the vehicle A against which the 
information was laid, was an unincorporated 
society ; — Held : as the society was unin- 
coiqjorated, it liad no separate existence 
apart from it« individual members who were 
themselves the owners of the vehicle & the 
recipients of tlie payments made for the use 
of it ; Si consequently when the vehicle was 
used for the carriage of coal to the member 
it was not used for “ the carriage of goods 
for hire or reward ” within the sub-sect., & 
the society was not guilty of the offence 
charged against it. — Wukzel v, Houghton 
Main Home Delivery Service, Ltd., 
WuRZEL V. Atkinson, [1937] 1 K. B. 380 ; 
[1930] 3 All E. B. 311 ; 106 L. J. K. B. 197 ; 
155 L. T. 576 ; 100 J. P. 603 ; 63 T, L. B. 
81 ; 80 Sol. .To. 895 ; 34 L. G. B. 587 ; 25 
By. & Can. Tr. Cas. 59, D. 0. 


1574a. — — ^ Breach of condition.] — Besps., as holders 
of a private “ 0 ” caiTier’s licence, were 
charged with having failed to comply with a 
condition attached to the licence, namely, 
that “ the holder of this licence is entitled 
to use the authorised vehicles for the carriage 
of goods for o!* in connection with any trade 
or business carried on by him, but no vehicle 
which is for the time being an authorised 
vehicle shall be used for the carriage of goods 
for hire or reward,” contrary to Boad & 
Bail Traffic Act, 1933, s. 9 (1 ). The veliicles 
in question were used for the removal Si 
disposal of the whole of the surplus excava- 
tions from the site of a new railw^ay station, 
for the sum of la. lOd. per cubic yard of 
excavation, & it was alleged that the con- 
sideration paid, or some part of it, was i>aid 
for the carriage of the rubbish. The justices 
dismissed the chai'ge, holding that the pro- 
perty in the rubbish passed to the respondoni s 
the moment it was loaded on to the v('hi(4(*. 
Si that it could not be said that a pei'son had 
carried his own goods for hire or reward : 
Held: (1) a large part of the payment 

recovered by resps was paid for tlie carriage 
of the rubbish from the premises of the railway , 
& the offence charged was proved j (3) this 
was not a case of ” deliveiy or coUection by 
a person of goods sold, used or let on hire or hire 
purchase in the course of a trade or business 
caiTied on by him ” within sect. 1 (5) (a) of 
the Act of 1933. — Spittle v. Thames Grit Si 
Aggregates, Ltd., [1937] 4 All B. B. 101 ; 
101 J. P. 667 ; 81 Sol. Jo. 902, B. 0. 
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1575. Variation — What amounts to.}— Coles’ f 
Appeal, No. 1641, post 

1576. Application to include tonnage used 

before Apr. 1, 1934.] — (1) The right of an 
appct. to claimed tonnage under sect. 7 (3) 
of the Act is exhausted when he is granted a 
licence for the first currency period. If, 
therefore, he did not apply before Apr. 1, 
1934, for all that he might have applied for 
he has no right thereafter to have his licence 
varied so as to include the difference between 
the tonnage he did apply for & that which 
he might have applied for. . 

(2) A trailer is not a specified vehicle within 
sect. 10 (2). Consequently, the holder of a 
licence for a motor vehicle & a trailer has no 
ri^ht to have a second motor vehicle sub- 
stituted for the trailer. 

The principles with regard to hiring laid 
down in X. ill. dh S. & Barr^ No. 1619, ante, 
apply as well to the variation of a licence 
as to the grant of a new licence. — Randall v. 
London, Midland & Scottish Ry. Co. 
(1936), 22 Ry. & Can. Tr. Oas. 103. 

Annotation : — As to (1) Refd. Sheraton v. United Automobile 
Services, Ltd. (1936), 25 Ry. & Can. Tr. Cas. 83. 

1577. Application to include vehicles formerly 

hired.] — Randall v, London, Midland & 
Scottish Ry. Co., No. 1676, ante, 

1578. Specified vehicle — Trailer.] — Randall 

V, London, Midland & Scottish Ry. Co., 
No. 1676, ante, 

1579 . Application before licence granted.] — 

A carrier applied for a licence. Before his 
application could be heard he applied for a 
variation of the licence which he hoped 
would be granted. On hearing of the 
original application Mr. Chamberlain re- 
fused to entertain the application for the 
variation because it had not been published, 

& he granted the original application in part 
only. On the application for a variation 
coming before Sir WUliam Hart he refused to 
authorise additional veliicles because the 
evidence in support of the application for a 
variation was the same as the evidence on 
the original application, but he did authorise 
heavier vehicles. On the matter coming 
before the Appeal Tribunal they approved 
of what had been done both by Mr. Chamber- 
lain & by Sir WiUiam Hart. — ^Barlow v, 
London & North Eastern & London, 
Midland & Sco'itish Ry. Co. (1935), 24 
Ry. & Gan. Tr. Cas. 62, 

1680. Purchase of haulier’s business — ^Applica- 

tion of 1933 Act, s. 11.] — A haulier using ten 
vehicles under an A licence contracted to 
purchase the business of another haulier, 
operating five vehicles under an A licence. 
Tne first haulier applied to vary his licence 
by the inclusion of the additional five 
vehicles : — Held : the case did not fall within 
sect. 11 (3) (6) of the Act. Para, (b) of sub- 
sect. (3) applies only to applications for 
licences, & not to applications for variations 
of licences. 

A haulier pmchasing another haulier’s 
business & applying to vary his own A licence 
by the inclusipn of the purchased vehicles 
must prove (1) that the v^ador had a business 
as a public carrier; (2) that the vendor’s 
customers are ready & willing to Mve their 
work to the purchaser ; (8) that this work 
should be done under an A licence ; (4) that 


to do this work it is reasonably necessary for 
the pm?chaser to use the vendor’s vemcles 
in addition to his own vehicles. Ih this case 
the fourth point had not been proved & the 
variation was refused. — ^Boston Haulage 
Co., Ltd. v, Sanderson & London & North 
Eastern Ry. Oo. (1986), 24 Ry. & Can. Tr. 
Cas. 107. 

Annotationa Apld. London 8c North Eaetem Ry. Co. v, 
Butler 8c MarsliaU (1986), 24 Ry. Sc Can. Tr. Oaa. 144 
Consd. Wasey v. Berwick (1937), 25 Ry. & Can. Tr. Oaa. 217 

15 gl, •ly-A haulier contracted to 

purchase the business of another haulier, 
including two vehicles. The vendor at that 
time owned no vehicles. The purchaser 
applied for an A licence for two vehicles to 
be acquired. After the application but before 
the public inquiry the vendor bought the 
two vehicles, obtained A licences for them, & 
transferred them to the purchaser : — Held : 
sect. 11 (3) (b) did not apply ; therefore the 
licensing authority was under a duty i>o 
hear an objector & the objector had a right 
of appeal under sect. 16 (1) (5). For 

sect. 11 (3) (6) to apply the vendor’s licence 
must be in existence at the date of the pur- 
chaser’s application. 

For three months prior to the contract 
the vendor had owned no vehicles, evidence 
as to hiri^ was vague. The licensing 
authority did not investigate the vendor’s 
books Sc records, but granted the application : 
— Held : the principles of Boston HaiUage Co,, 
Ltd, dc Sanderson, must be applied. The 
question whether the vendor had any business 
to dispose of, or whether the purchase was a 
device intended to prevent a public inquiry, 
had been insufficiently investigated. Ap- 
plication referred back to the licensing 
authority for the holding of a further public 
inquiry. — London Sc North Eastern Ry. 
Co. V, Butler Sc Marshall (1936), 24 Ry. 
Sc Can. TV. Cas. 144, 

1582. Extension of area.] — A B licence was 

granted for the carriage of livestock within 
sixty miles of a place in Anglesey. It 
appeared that the principal markets for 
livestock from Anglesey were in Man- 
chester Sc Salford ; the Appeal Tribunal 
accordingly enlarged the area so as to include 
these places. — Williams Sc Evans v, London, 
Midland Sc Scottish By. Co. (1935), 23 
By. Sc Can. Tr. Oas. 193, 

1583. What may be considered.] — F orrester 

V, Great Western By. Co., No. 1508, ante, 

1584. Additional vehicles — When granted.] — 

Appets. for B licences or variations who rely 
on an increase in gross receipts should present 
figures showing separately the gross receipts 
earned in carrying goods for hire or reward. 

A ballast merchant Sc road haulier held a 
B licence for twenty-five vehicles for the first 
currency period. At its expiry he obtained 
a second licence for nineteen vehicles, the 
other six being at that time unfit for use. 
He now applied for the addition of six 
vehicles to hiiS licence. He gave evidence 
of an increase in the gross receipts of his 
business Sc of an increase in hiring : — Held : 
on the facte, it was impossible to tell what 
portion of the gross receipts related to carry- 
ing for hire or reward Sc what related to the 
baJiast business ; Sc the hiri^ figures could 
not properly be assessed^ since they must 
have been affected by the fact that six 
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vehicles were at one time laid up although 
authorised. 

Per Mr. Gleeson Bobinson : A false state- 
ment made by appct.’s assistant manager 
to objectors, with a view to having objections 
withdrawn, is “ previous conduct of apj^t. 
in the capacity of a carrier of goods,'* within 
sect. 6 (2) (6) of the Act. — Drinkwater v, 
IiONPON & North Eastern, London, Mid- 
liAND Scottish & Great Western By. 
Cos. (1936), 25 By. & Can. Tr. Oas. 32. 

1585, Licensing authority — Duty to give reasons 
for decisions.] — Smith v , London, Midland & 
Scottish By. Co., No. 1483, ante, 

1588. AU reasons.] — ^B ottts-Tillotson, 

Ltd. V. Donaldson Wright, Ltd., No. 1606, 
ante, 

1587. Duty to act judicially.] — ^Boxjts-Tillot- 

soN, Ltd. v, Donaldson Wright, Ltd., 
No. 1606, ante, 

1688. Public inquiry — Powers.] — L eslie v, 

London & North Eastern & London, 
Midland & Scottish By. Cos., No. 1028, post, 

1539 . .]— ~A CO. applied for an A 

licence in continuation of an existing licence 
issued to a carrier whose business they had 
acquired, Mr. Nicholson gave notice of the 
appHcation in Ap’plicationa Decisions, 
held a public inquiry, & heard objectors. 
On the evidence he held that the co. had not 
shown a need that justified their application, 

& he dismissed it : — Held : on appeal, 
although sect. 11 (3) (b) of the Act applied 
to the application, the licensing authority 
had power to notify it. He had power to 
hold a public inquiry, both under sect, 11 (5) 

& under the principles laid down in Board of 
Education v. Rice, [1907] A. C. 179, & Local 
Government Board v. Arlidge, [1915] A. C. 120. 
He had power to hear objectors, not as 
statutory objectors, but as persons making 
representations to assist him. In deciding 
sitoh an application he was bound to have 
reXard to all the matters set out in sect, 6 (2) 
oSthe Act. In this case the evidence justified 
tlK finding : appeal dismissed. 

Bit is incorrect to refer to such an application 
am one “made under sect. 11 (3) (6) of the 
AKt ” or as one for “ transfer of licence.” — 
e1:-Army Transport, Ltd. v. Diamond & 
Ocl., Ltd, (1936), 24 By, & Can. Tr. Gas, 303. 

AnnotaHmn: — ^BeM. Waeoy v. Berwick (1037), 25 Ry. Sc 

Can. 1% Oas. 217. 

1589a. — .] — Re Woodward’s Af- 

fliction, Woodward v. North Western 
Tropic Area Licensing Authority, [1937] 

4 Ap[ E. B. 656 ; 64 T. L. B. 216. 

1590. f — Non-compliance with conditions — 
Coipideration of.] — ^Breaches of the con- 
ditions attached to a licence such as would 
juAify the revocation of the licence sxq 
previous conduct of an appet. in his capacity 
of ii carrier of goods & ought to be eonsidered 
on an application for a new licence in sub- 
stitution for an existing licence. 

Although under sect. 11 (2) of the Boad &; 
Bail Traffic Act, 1933, a statutory objector 
may object to the grant of a licence on the 
ground that any of the conditions of a licence 
held by appet. have not been complied with, 
it ciin only be in rare cases that an objector 
has toowledge whether ot not breaches of 
coniitions have taken place, & in the great 
majirity of cases this knowledge will be that 
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of the licensing authority only acquired by 
him in the course of his administrative duties 
imder the Act. Consequently any such non- 
compliance may be properly considered by 
the licensing authority ex proprio motu suo. 
In such a case the licensing authority is not 
bound to hear direct evidence of non-com- 
pliance with the conditions. Where it is 
intended to take such matters into considera- 
tion it is better that writt/cn notice should 
be given to appet., but if sufficient oral notice 
has been given the fact that there was no 
written notice will not be a ground of appeal. 
— ^Moore V, London, Midland Scottish 
& London & North Eastern By. Cos. 
(1937), 25 By. & Can. Tr. Cas. 318. 

1591. Previous conduct of applicant '* — Criminal 
offences — Necessity for strict proof.] — ^Bout- 
Tillotson, Ltd. v. Donaldson Wright, 
Ltd., No. 1506, ante. 


SON, Ltd. v, Donaldson Wright, Ltd., 
No. 1506, arUe, 

1598. Material time.] — A. licensing authority 

dismissed an application for an A licence 
in substitution for an expiring licence upon 
the ground, inter alia, that appet. ’s previous 
conduct in the capacity of a carrier of goods 
was such as to disentitle him to a licence. 
This previous conduct comprised the trans- 
action under which appet. had obtained the 
vehicles with which he began business as a 
road haulier. On appeal: — Held: since at 
the time of the transaction in question 
appet. had not yet begun to be a carrier of 
goods, the conduct was not such as fell to be 
considered by a licensing authority under 
sect. 6 (2) (6) of the Act. Appeal allowed. 

Objectors’ evidence in proof of objection 
discussed, — Hazell v. Southern Counties 
Road Transport Co., Ltd. (1937), 26 
By. & Can, Tr, Cas. 259. 

1594. What amounts to.] — Drinkwater v> 

London & North Eastern, London Mid- 
land <fc Scottish & Great Western By. 
Cos., No. 1684, ante, 

1595. * ,] — Moore v. London, Midland 

& Scottish & London & North Eastern 
By. Cos., No. 1590, ante. 


1696. Newcomer — Who Is.] — ^fl) An appet. is a 
newcomer to the carrying business notwith- 
standing he was a partner in a firm of carriers 
before the basic year. 

(2) Where a newcomer applies for a 
carrier's licence the burden of proof is on 
him to meet the objection under sect. 11 (2) 
of Boad & Rail Traffic Act, 1933 (c. 53), that, 
if the application is granted, transport, 
facilities will be in excess of requirements ; Sc 
he must discharge that burden even if tliere 
are no objectors. —Tickle v. London, Mid- 
land & Scottish, Great Western, Sc 
London & North Eastern Ry. Cos, 


(1936), 23 By, & Can. Tr. Cas. 88. 

697. (1) : (1) by the Appeal 

Tribunal, an appet. who had been a Partner 
in a firm of carriers from 1918 till May, 1933, 
dc thereafter a carrier on his ovm accoum» 
was a T Bwcomer to the caiTicr s business fdr 
the pu &oBe of an application for a licence 
which he proposed to use for a carrymg 
business of an entirely different character ; 
(2) the evidence of the mana^ng director of a 
co. of haulage contractors fliat there was a 
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shortage of goods vehicles in the district 
propos^ to be served by appct. did not make 
a primd fade case that the work proposed to 
be done by the appct. could not for some 
reason or reasons be done by other existing 
carriers. — Lokdon, Midiakd & Scottish & 
London & North Ea.stbrn By. Oos. v. 
Williams (1935), 23 By. & Can. Tr. Oas. 159. 

1598, .] — On an application for an A 

licence for a vehicle to be normally used in 
B, &; 100 miles around an objection was 
lodged on the ground that transport facilities 
were in excess of requirements. It was 
admitted on behalf of the objectors that if 
appct. would restrict himself within the 
limits of a B licence the objection could not 
possibly be sustained. Nevertheless the 
objection was allowed i-^Held : by the 
Appeal Tribunal, an appct. who had been 
a carrier & haulage contractor except for the 
period from 1929 to 1933, when he went out 
of business for family reasons, was a new- 
comer to the carrying business. — Crompton 
V. London, Midland & Scottish By. Co. 
(1935), 23 By. & Can. Tr. Cas. 178. 

AnnofoUions : — ^FoUd. Darkley v. Loudon. Midland & 
Scottish Ry. Oo. & London & North Eastern Ry. Co. 
(1935), 23 Ry. & Can. Tr. Cas. 267. Oonsd. London. 
Midland & Scottish Ry. Oo. v. Penninerton (1935), 23 
Ry. & Can. Tr. Oas. 256. 

1599, .] — McLachlan v. Morgan & 

Co,, No. 1531, ante, 

1600, ,] — An appct. for an A licence had 

been a carrier during the basic year. He had 
also had a coal business which, as the Comr. 
found, was always a very small part of his 
general business : — Held : in these circum- 
stances appct. was a newcomer to the carrying 
business, because it appeared from his books 
that over the whole period of the basic year 
his vehicle was not used mainly for carriago 
for reward ; the burden of proof was on 
appct. to establish that no other carrier 
could do the work which he proposed to con- 
tinue to do ; &, that burden not having been 
discharged, the licence should have been 
refused, notwithstanding there was no evi- 
dence to show that transport facilities in the 
district were in exce.ss of requirements. — 
IjOndon North Eastern By. Co. v. 
Hagan (1936), 24 By. & Can. Tr. Cas. 31. 

Annotation : Refd. Sheraton v. United Automobile Services, 
Ltd. (1936), 25 Ry. & Can. Tr, Cas. 83. 

1601, .] — (1) Sect. 5 (3) requires that, 

in the case of A &; B licences, a separate 
application must be made in respect of each 
permanent base or centre from which the 
vehicles will be normally used, but permits 
the Comr. to ^ant a single licence in respect 
of such applications, A single application 
having been made for a B Ucenoe for two 
vehicles “ for goods to be conveyed within 
a twenty-five miles radius of Ayr & Kd- 
mamock, from Bus Station, & Bus 

Station, Kilmarnock”: — Held: by Mr. 
Henderson, since Ayr & Kilmarnock are 
on^ ten miles apart one application was 
sufficient, but two licences ought to be 
granted. On the matter coming to the notice 
of the Appeal Tribunal they gave no decision 
on this point because no objection was taken 
to the form of the ap{>lication. 

(2) On an application for a B licence to 
carry parcels an objection that suitable 
transport facilities in the district intended to 


bo served Were already in excess of require- 
ments was disallowed by Mr. Henderson 
because it was not supported by evidence : — 
Held : by the Appeal Tribunal, a co. which 
has been engaged in carrying parcels &; 
passengers for many years is a newcomer to 
the carrying business & ought not to be 
granted a licence except upon proof of a 
primd facie case that no other carrier could 
carry the parcels. — Ferguson v. Western 
8. M. T. Oo., Ltd. (1935), 24 By. & Can. Tr. 
Cas. 72. 

,] — ( 1 ) A haulier who had operated 

during the basic year applied for an A licence. 
He claimed to have an equitable right to a 
licence because his delay had been due to 
inadvertence & ignorance : — Held : at this 
late stage an appct. claiming to have operated 
during the basic year must produce conclusive 
& fully corroborated evidence. Appct. must 
be treated as a newcomer. 

(2) Evidence of work done by vehicles 
operating illegally is probably not receivable 
in support of an application— -oftifer. — Barker 
v. London & North Eastern & Xondon, 
Midland So Scottish By. Oos. (1936), 24 
By. So Can, Tr. Cas. 161. 

(1) A limited co. had two 
separate departments, one carrying on the 
business of building contractor, So the other 
carrying on that of haulage contractor. 
During the basic year the haulage department 
carried 21 per cent, of their tonnage for the 
building department, So the balance for out- 
side customers. The co. applied for an A 
licence (partly claimed tonnage). This 
application was adjourned, So in the interval 
a new limited co. was formed which took over 
the haulage business of the older or parent 
CO. The new co. applied for an A licence : — 
Held : in these special circumstances the 
new CO. was to be regarded not as a new- 
comer So subject to the requirements of 
Ension' 8 Case, but as successor to the haulage 
department of the parent co., & should be 
granted an A licence for such vehicles as were 
engaged during the basic year in carrying for 
customers other than the building depart- 

Abandonment of part of appeal at late 
stage taken into account in assessing costs. — 
Hbreards Transport, Ltd. v, Norman E. 
Box, Ltd. (1986), 24 By. & Can. Tr. Oas. 248. 

,, ,] — ( 1 ) A firm of carriers was 

woimd up in 1934. One of the former 
partners applied for a B licence in 1935. 
In the meanwhile he had maintained a 
business as carrier by means of hiring So 
sub-contracting : — Held : the applicant was a 
newcomer, So as such had to fulfil the require- 
ments laid down in Enaton's Case, On the 
evidence he had done so. 

(2) The carriage of livestock is not traffic 
of a special character, In connection with 
which an appct. 's personal skill should be 
considered.—LoNDON, Midland So Scottish 
By. Co. V, Anton (1986), 24 By. So Can. Tr. 
Oas. 325. 

. — ^Modern Haulage Shrvicbs, 

Ltd. V. London, Midland So Scottish So 
London So North Eastern By. Cos., 
Southern By. Oo. v* Coleman, London, 
Midland So Scottish So London So North 
Eastern By. Oos. v. Stuart, No. 1647, ante. 
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160^ — .] — An operator under B licence 

ceased to carry on any business other than 
that of haulier. During the currency of his 
first B licence he applied for an A licence ; — 
Held : the grant of the B licence exhausted 
his rights to claimed tonnage ; there is no 
continuing right. Appct. was a new corner 
& must discharge the onus of proof laid down 
in Eneion's Case, 

As to the admission of fresh evidence 
before the Appeal Tribunal, Taylor's Appeal 
followed. — Sheraton v. United Automobile 
Services, IjTD. (1936), 25 Ry. &; Can. Tr. 
Oas. 83. 

1607. Onus of proof — That facilities not excessive.] 

— Tickle v, London, Midland Scottish, 
Great Western & London & North 
Eastern Ey. Cos., No. 1696, ante. 

1$08. jy—Held : (1) the burden of 

proving an objection under sect. 11 (2) does 
not lie on the objector, but the burden of 
disproving the objection lies on appct. ; 
(2) the fact that a carrier has been compelled 
to hire vehicles to carry his customers’ 
goods is no evidence that either his business 
or theirs has increased ; (3) in determining 
the number of vehicles to be authorised for a 
seasonal business of a carrier in a small way, 
the comr. should not have regard to the need 
for providing for occasions when vehicles 
are withdrawn from service for overhaul or 
repair, as appears to be required by 
sect. 6 (2) (d) of Road So Rail Traffic Act, 
1933 . — London & North Eastern Ry. Co. 
V. Burgess (1935), 23 Ry. So Can. Tr. Oas. 147. 

1609. .] — London So North Eastern 

Ry. Co. v. Hagan, No. 1600, ante. 

1010. Of abstraction of traffic.] — Held : 

(1) by the Appeal Tribunal, the burden of 
proving an objection that appcts. have 
abstracted traffic from the objectors does not 
lie on the objectors, but it is for appcts. to 
disprove the objection. 

(2) The Appeal Tribimal have no juris- 
diction to allow an amendment of a notice of 
appeal. — London, Midland So Scottish, 
Great Western & London & North 
Eastern Ry. Cos. v. Motor Carriers 
(Liverpool), Ltd. (1935), 23 Ry. So Can. 
Tr. Cas. 164. 

1611. Evidence — Of objections.] — ^McLachlan v. 
Morgan &; Co., No. 1531, ante. 

1612. Need for particularity.] — L ondon* 

Midland So Scottish Ry. Co. v. Inglbby, 
No. 1656, ante. 

1618. Letters from customers.] — ^Bradshaw 

V. London, Midland So Scottish & London 
So North Eastern Ry. Cos., No. 1634, ante. 

1614. — — -- — .] 7 -(l) An appct. for an additional 

vehicle put in letters from customers, but 
furnished no evidence as to his tonnage or 
receipts ; — Held : the evidence was in- 

sufficient. 

(2) The absence of evidence as to alterna- 
tive facilities is not a ground for granting 
an application. — Great Western So London, 
Midland So Scottish Ry, Cos. v. Butler 
(1936), 24 Ey. So Can. Tr. Oas. 301. 

1615. Of goods & receipts during illegal user.] 

— ‘(1) Hatdiers operating a service from their 
Devon base to Ijbndon applied for authorisa- 
tion of two extra vehicles. These vehicles 


had been operated illegally without licence 
for four So five months respectively. Their 
case was based upon an increase in the busi- 
ness both of their Devon customers & of a 
London co. for whom they carried on return 
journeys : — Held : evidence of customers 
obtained, of goods carried, So of receipts 
earned during a period of ilh^gal running 
must be ignored ; (2) if the holder of an A 
licence applies for the authorisation of extra 
vehicles to be normally used for carrying from 
a particular base, he must first prove a need 
for these vehicles to carry goods outward 
from that base. If he proves that need, 
evidence as to return loads may be helpful, 
though not, strictly speaking, necessary. If 
he does not prove that need, evidence as to 
return loads will not support his application. 
In this case appcts. had not been able to 
prove sufficient increase in business outward 
from their base ; evidence as to return loads 
did not therefore need to be considered. — 
Moss Bros. v. Southern Ry. Co. (1936), 24 
Ry. So Can. Tr. Cas. 253. 

1616. — — Failure to hear — Ground for rehearing.] 

— London, Midiand So Scottish So London 
& North Eastern Ry. Cos. v. Collier 
Daniels Transport, Ltd., No. 1516, ante. 

1617 . Fresh evidence — On reference back.]-— 

(1) When as the result of an appeal a case is 
referred back to a licensing authority for 
further inquiiy, applt. ought to call fresh 
evidence. 

(2) A haulier who substitutes a motor 
vehicle for a horse-drawn vehicle is not 
entitled as of right to a licence. — Jones v. 
Roberts So Owen (No. 2) (1936), 24 Ry. So 
Can. Tr. Cas. 287. 

1618. — — Maps.] — PococK v. Wasey, No. 1569, 
ante. 

1619. Rights of objectors. I — An appct. for 

additional tonnage put in letters from his 
customers. The texts of these were read at 
the public inquiry but the names of the writers 
were not read or disclosed to the objectors. 
Appct. could not give evidence as to his 
tonnage at the inquiry, but subsequently 
submitted a written statement of tonnage 
to Mr. Chamberlain, who then granted the 
application: — Held: (1) where a party 
relies on the contents of documents, the 
opposing parties are entitled to see those 
documents ; (2) objectors should have been 
given the opportunity of commenting upon 
the statement of tonnage. The proceedings 
were unsatisfactory : appeal allowed. 

If important information is promised to a 
licensing authority, he should adjourn the 
public inquiry for its reception at a latf'i* 
hearing. — London, Midland So Scornsn 
& London So North Eastern Ry. CV)s. r. 

(1936), 25 Ry. A Can. Tr. ( Vis. 37. 

1620. Of refusal of traffic — Necessity for 

strict proof.] — ^An allegation tliat an objoctor 
has refused traffic should be strictly proved. 

Hauliers applied for an extension ^he 
radius prescribed in their B licence. rJicy 
were employed as sub-contractors ^ 

road haulier, to carry bricks for the M. Uk 
Ck gave evidence* of the M. Co. s need, So 
stated that railway co. objectors were not 
meeting that need, as a result of which the 
M* Co. liad had to acquire vehicles of their 
own under (k licence : — Held : on the facts, 
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that need had not been proved. The rela- 
tions between the M. Co. & the objectors 
should have been proved by some official 
of the M. Co. & not by C.*s evidence, which 
was hearsay. — London, Midland & Scottish 
Ky. Co, V. Botteuill & Sons (1936), 25 Ry. 
& Can. Ti*. Cas. 72. 

1621. Number of vehicles — Provisions for overhaul 
— Seasonal business of small carrier.] — 

London & North Eastern Ry. Co. v. 
Burgess, No. 1608, ante» 

1622. Wrongful possession during basic year.] 

— (1) Wron^hil possession of a vehicle during 

. the basic year cannot confer a right to claimed 
tonnage. But where such a vehicle was 
handed over in part payment for another 
vehicle xmder a hire-purchase agreement, 
ossession of the second vehicle during the 
asic year could confer the right to claimed 
tonnage. 

(2) A licensing authority granted an applica- 
tion for an A licence in respect of two v^icles, 
claimed tonnage, but doubted whether the 
appct. was the owner of the vehicles ; — Held : 
the objector had a right to appeal. — Southern 
Counties Road Transport Co., Ltd. v. 
Hazell (1936), 24 Ry. &: Can. Tr. Cas. 312. 

1623. Motor vehicle substituted for horse-drawn — 
What amounts to.] — Held: (1) where a 
carrier sold a barge which was towed by a 
horse, & bought a motor car, this was a case 
of a motor vehicle being substituted for a 
horse-drawn vehicle within sect. 6 (2) (c). 

(2) Objectors who had called no evidence 
in support of their objection were permitted 
to api>eal to the Appeal Tribunal under the 
provisions of sect. 15 (11 (h) on the groimds 
that the evidence given by appct. in support 
of his application was untrue, that the 
objectors had not been in a position to refute 
such evidence, & that appct. had made no 
primd fade case that the work he proposed to 
do could not be done by other carriers. The 
Appeal Tribunal, being satisfied that the 
evidence of appct. had been imtrue, allowed 
the appeal. — London, Midland & Scottish 
Ry. Co. v. Abram (1935), 23 Ry. & Can, Tr. 
Cas. 163. 

1624. ,] — An appct. having tendered for 

a contract for work to be done by his horses & 
carts, & having failed to secure the contract, 
disposed of the horses & carts & applied for 
an A licence for motor vehicles to be used 
instead : — Held : by the Appeal Tribimal, 
this was not a case of the substitution of 
motor 'vehicles for horse-drawn vehicles for 
the purposes of the business of a carrier 
within sect. 6 (2) (c). — London & North 
Easi'ERN Ry. Co. V. Aldridge (1935), 23 
By, & Can. Tr. Cas, 188. 

1625. -- — - Ratio.] — ^Watts v» London & North 
Eastern & London, Midland & Scottish 
Ry. Cos., No. 1660, ante, 

1626. Bight to licence.] — Jones v, Roberts 

Owen (No. 2), No. 1617, ante, 

1627. Publication of application — What should be 
stated,]~Bot 7 T 8 -TiLLOT 80 N, Ltd, v. Eonald- 
soN Wright, Ltd., No. 1606, ante, 

1628. When necessary.] — (1) An appct. 

applied for an A licence in continuation of an 
existing licence issued to A carrier whose 


business she had acquired. The provisions 
of sect. 11 (1), (2) of the Act as to publication 
& the hearing of objectors do, not apply to 
certain applications of this nature : sect. 
11 (3) (h) : — Held: sect. 11 (3) (b) does not 
apply unless the licensing authority is satis- 
fied that at the time of the sale' the vendor 
had a.^nuine carrier’s business. 

(2) Mr. Henderson published the applica- 
tion, held a public inquiry, & heard objectors : 
— Held : the licensing authority was justified 
in taking these steps in order to ascertain 
whether sect. 11 (3) (6) applied. He was 
entitled to hear any representations made to 
him on that subject. Statutory objectors ’ ’ 
distinguished from other persons entitled 
to make representations. — ^Leslie v, London 

North Eastern & London, Midland &; 
Scottish Ry. Cos. (1936), 24 Ry. & Can. 
Tr. Cas. 182. 

1629. Agreement to permit operation of vehicles 
in name of licensee — Validity.] — Pltf. who 
was entitled by 'virtue of sect, 7 (2) to obtaia 
as of right A licences in respect of goods 
vehicles up to a certain tonnage, did not wish 
to use those vehicles himself. He entered 
into an a^eement 'with defts., whereby, in 
consideration of a money payment by defts,, 
defts. were to be entitled to operate the 
vehicles in pltf.’s name, under pltf.’s licences, 
which could not, by sect. 21 of the Act, be 
transferred or assigned by him to defts. The 
present action was brought by pltf. to recover 
the sum payable under the agreement ; — 
Held : although the agreement did not pur- 
port to transfer or assign pltf.’s licences, it 
could not be carried into effect without the 
commission by defts. of a criminal offence 
under sect, 1, since defts, would be using 
vehicles in respect of which they had no 
licence. Nor could pltf,, who had licences, 
but was not the person using the vehicles 
within sect. 1, comply with the requirements 
of sect, 16 by keeping, or causing to be kept, 
the records therein mentioned. The agree- 
ment was therefore illegal, & pltf.’s claim 
failed. — Nash v, Stevenson Transport, 
Ltd., [1936] 2 K, B. 128 ; [1936] 1 All E. R. 
906 ; 105 L. J. K, B. 627 ; 154 L. T. 420 ; 
62 T. L. R. 331 ; 80 Sol. Jo. 246, C. A. 

1630. Effect of decision — Whether amounting to 
estoppel.] — ^Forrester v. Great Western 
Ry. Co., No. 1508, ante, 

1681. Traffic of special character — What Is.] — 

London, Midland & Scottish Ry. Co. v, 
Anton, No. 1604, ante, 

1682. Vehicles operated from two bases — ^Whether 

two licences required.] — Ferguson v. 

Western S. M. T. Co., Ltd., No. 1601, ante, 

1638. Notice of objection — Contents.] — Newbury 
District Motor Services, Ltd. v, 
Stephens & Hewett, No. 1494, ante. 

1634. '.] — ^It is imperative that notices 

of objection follow the form in Sched. III. 
of the Goods Vehicles (Licences A; Pro- 
hibitions) Provisional Regulations, 1934 (now 
replaced by the Goods Vehicles (Licences 4fc 
Prohibitions) Regulations, 1936). If m 
objector does not follow that form his objec- 
tion is invalid. 

Objectors who were road hauliers gave no 
particulars of their transport facilities in the 
notices of objection, nor did th^ state what 
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licexxoes they held r—JEfeZd ; the notices of 
objection were invalid* consequently the 
licensing authority was not bound to take 
them into consideration & the objectors had 
no right of appeal. 

Where an appct. proposes to carry through- 
out 0reat Britain objectors have complied 
with the form if they describe the “ district ** 
in which they already provide transport as 
“ Northern Scotland.’* — Attchison v. Gal- 
braith (1936), 25 By. Can. Tr. Oas. 3. 

1685. Authority to carry specified goods from future 
date.] — -(1) A licensing authority has no 
power to permit the carrying of certain goods 
only as from a future date. 

(2) Under sect. 16 (12) ( 6 ) of the Act the 
Appeal Tribunal has power to award to an 
unsuccessful party the costs of any issue on 
which he has succeeded. — Gray & Dixon v. 
Lonpon, Midland & Scottish By. Oo. & 
Palin (1936), 24 By. & Cafi. Tr. Gas. 234. 

1636. Contract licence — When necessary.] — ^Payne 
V , London, Midland & Scottish, London & 
North Eastern & Great Western By. 
Cos., No. 1621, ante, 

1637. Suitable facilities — What must be con- 
sidered.] — ^When considering the suitability 
of existing railway facilities some regard must 
be had to the facilities for collection & 
delivery. Facilities Which might otherwise 
be suitable may be shown to be unsuitable 
if there are no reasonable facilities available 
for carrying the fruit to or from the terminal • 
railway stations. — Lewis v. Southern By. 
Co. (1936), 25 By. & Can. Tr. Oas. 18. 

103 g. ,] — ( 1 ) Transport facilities which 

make no provision for the speedy delivery 
of traffic in respect of which there is real 
urp^ency with regard to delivery are not 
suitable facilities for such traffic. 

(2) Before refusing an application for an A 
licence on the ground that the application 
should have been for a contract licence the 
licensing authority should be completely 
satisfied that vehicles of the appct. have 
been &/or will be used exclusively for carrying 
the traffic of a particular person. — Mtiler & 
Oo. V. London, Midland & Scottish By. 
Oo., London & North Eastern By. Co., 
Great Western By. Oo., Coast Lines, 
Ltd., & Bowkbr (1937), 26 By. &; Can. Tr. 
Oas. 364. 


Sect. 2.— APPEALS. 

1639. When iqipeal lies — ^Appeal from agreed con- 
dition.] — (1) The App^ Tribunal will not 
entertain an appeal from a condition to which 
the n^lt. himself has agreed. 

(2) The time for lodging a notice of appeal 
is limited by regulations made by the Minister 
of Transport. The App^l Tribunal has no 
power to extend that time. Consequently, 
that time having elapsed, an amendment 
of the notice of appeal will not be allowed. — 
Xle Edwards* Aepkal (1934), 22 By. & Can, 
Tr. Gas. 1. 

Effect of right to apply to licensing 

authority for variation.] — (1) An apidt* who 
did not realise the importance of proving his 


case before the comr. was allowed to call new 
evidence on appeal. 

(2) The fact that an appct. who is dis- 
satisfied with the conditions attached to his 
licence may be entitled to apply to the licens- 
ing authority to vary the conditions does not 
affect his right of appeal to the Appeal 
Tribunal . — Re Taywjr’s Appeal (1934), 22 
By, Oan. Tr. Oas. 32. 


Annotaticm: — Aa to (1) Conid. Burgolne & 8ons v , Four 
Amalmnated By. Oos. (1934), 22 By. & Can. Tr. Oas. 77. 
Befd. Sheraton v . United Automobile Serrlcos, Ltd, (1936), 
26 By. Sc Oan. Tr. Oas. 83. 


1641. Application for variation of licence — 

What amounts to.]— An application to a 
licensing authority for a dispensation from 
the requirements of sect, 16 A; regulations 
made thereunder is not an application for a 
variation of a licence within sect. 15 ( 1 ) (a), 
& the Appeal Tribunal have no jurisdiction 
to entertain an appeal from the refusal of 
a licensing authority to grant such a dis- 
pensation . — Be Coles* Appeal (1934), 22 By. 
& Can. Tr. Cas. 129. 


1642. Application for claimed tonnage 

— Vehicle properly Included.] — Stubbs 
(Leonard) & Co., Ltd. v, Jackson & Ellis, 
No. 1607, ante, 

1648. Doubt as to ownership of vehicle.] 

— Southern Counties Boad Transport 
Co., Ltd. v, Hazbll, No. 1622, ante, 

1644. Untrue evidence given.] — ^London, 

Midland & Scottish By. Oo. v, Abram, 
No. 1623, ante, 

1645. Who may appeal — Person aggrieved — Ob- 
jector.] — ^Thoword “ thereon** in Boad & Bail 
Traffic Act, 1933 (c. 63), s. 15 (1) ( 6 ), refers to 
“application** &notto“ objection.’* Conse- 
quently an objector who is not aggrieved by 
tne decision on the application but is ag- 
grieved by the refusal of the licenshag 
authority to entertain his objection has no 
right of appeal, — ^LucAS v, London, Midland 
& Scottish By. Oo. (1934), 22 By. & Oan. 
Tr. Cas. 26. 


-.] — ^Wattsv. London & North Eastern 
Sc London, Midland & Scottish By. Cos., 
No. 1650, ante. 

1647. Notice of appeal — ^Time for — ^Extension.] — 

Re Edwards’ Appeal, No. 1639, ante, 

1648. How calculated.] — ^Por the pur- 

pose of calculating the time for lodgmg an 
appeal against a decision on an application 
to which the provisions of sect. 11 of the Act 
do not ap^ly the date of the decision is the 
day on wmch the comr. gives his decision, not 
the day on which the appct. first receives 
written notice of the decision. — Be Huxley’s 
Appeal (1934), 22 By. Sc Oan. Tr. Cas. 36. 

AnnotaUon : — ^Be!d. Southern Counties Road Transport Co, 
V , HaaseU (1936). 24 By. & Oan. Tr. Cas. 312. 

1649. Amendment — Jurisdiction of Appeal 

Tribunal.] — ^London, Midland Sc Scottish, 
Great WBsrmN Sc London Sc North 
Eastern By. Cos. v. Motor Carriers 
(I ilVEiBPOOL), Ltd., No. 1610, ante. 

1650. Right of audience— Officer of association— 
Meaning of “ association.'*] — The Appeal 
Tribunal certified an assocn. to be ‘ an 
assocn. representing a substantial number of 
persons interested in or likely to be affected by 
the decisions of the Tribunal,” Sc accordingly 
granted right of audience to an officer of the 
assocn. under Boad Sc Bail Traffic Act, 1933 
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(Appeal Tribunal) Kules> 1934, r. 11 (2) (a). 
It was subsequently ascertained that the 
name of the assocn* had been registered under 
Begistration of Business Names Act, 1916 
(c. 58), as the business name of the secretary 
of the assocn. ; that the asaocn. had no 
banking account separate from the piivate 
banking accoimt of the secretary ; & that 
although by the rules of the assocn. its 
government was vested in an executive 
committee of whom a president was to be a 
member, no president had in fact been elected. 
The assocn. Ixad 182 members ; — Held : the 
assocn. was not an assocn. in the ordinary 
meaning of the word. The body of 
persons whom the secretary represented 
was not an assocn. or body of persons within 
rule 11 (2) (a). — Re Sussex Caiiriebs’ 

Absocn. (1935), 24 By. & Can. Tr. Oas. 64. 

1651. Power to hear counsel.] — Great Western 
& London, MtDi,^ND & Scottish By. Cos. 
V, Smart, No. 1517, ayite. 

1652. Evidence — Fresh evidence — ^When admis- 
sible.] — ^An appct. neglected per incuriam 
to call before the licensing authority evidence 
material to his application. The Appeal 
Tribimal, being of opinion that if the evidence 
had been called the application would have 
been granted, allowed the evidence to be 
called on appeal. — Drinkwatbr v, London, 
Midland & Scottish By. Co. (1934), 22 
By. & Can. Tr. Cas. 19. 

1653. .] — jiq Pry’s Appeal, No. 

1476, ante. 

1654. ,] — Be Taylor’s Appeal, No. 

1640, ante, 

1655. .] — Plenty v. Great 

Western By. Co., No, 1566, ante, 

1656. ,] — Oharman V, Southern 

By. Co., No. 1674, post, 

1657. ,] — Stephenson v, Saqar & 

Son, No. 1488, ante, 

1658. .] — %Southern By. Co. v. 

Hardy & Son, Ltd., Hardy Son, Ltd. v. 
Southern By. Co., No. 1645, ante. 

1659. .] — “Mr. Chamberlain allowed 

an objection that traffic facilities in the 
district were in excess of requirements upon 
proof that the objector had four cars of which 
only one was in use because there was no 
work for the other three. On appeal, the 
Appeal Tribimal admitted new evidence to 
show that these three cars were out of use 
because they were mechanically unfit, but 
refused to admit new evidence to show 
that since the decision of the Comr. the 
traffic needs of the district had been increased 
by the reopening of certain quarries & the 
decision of the county council to proceed 
with a large scheme of road reconstruction. 
The matter was referred bock to the Comr. 
for furt-her inquiiy. — ^Jones v, Boberts &; 
Owen (1935), 24 By. & Can. Tr. Cas. 205. 

1660. — — ^ .] — Sheraton v. United 

Automobile Services, Ltd., No. 1606, ante, 

1661. Reference back for re-heari^.] — 

Applt. applied for Sc was refused a B licence 
to carry milk within fifty miles of Nantwich. 
On appeal to the Appeal Tribunal he en- 
deavoured to show that he was entitled to 
a B licence to carry milk from places within 
ten miles of Wrenbury to Manchester & 
other goods back from Manchester to those 


places. The Appeal Tribunal referred the 
case back to the licensing authority for re- 
hearing.-— H arden V. London, Midland & 
Scottish By. Co. (1936), 28 By. Sc Can. Tr. 
Cas. 71. 

1662. — — Evidence of applicant.] — ^An 

appct. carrying on a hardware & scrap busi- 
ness applied for a B licence to enable him to 
carry return loads from Leeds to Glasgow 
for hire or reward. At the inquiry his solr. 
stated that the return loads were provided 
by appct. ’s own customers, but appct. him- 
self stated in cross-examination that he 
obtained these loads from clearing-houses. 
Mr. Henderson accepted the solr.’s statement 
Sc granted the application. In these circum- 
stances the Appeal Tribunal called appct. 
to give evidence before them. It then 
appeared that the return loads were carried 
only for one or other of two clearing-houses : 
— Held : the case was governed by the 
decision in BarratVs Case^ Sc since no 
exceptional circumstances existed the applica- 
tion must be refused. Appeal allowed. — 
London Sc North Eastern Sc London, 
. Midland Sc Scottish By. Cos. v, Sheville 
(1930), 25 By. Sc Cau. Ti*. Oas. 45. 

1668. — — Letters — When admissible.] — Oharman 
V, Southern By. Co., No. 1674, post, 

1664. .] — ^An appct. for an A licence 

proved that he was caiTying for a substantial 
number of customers, & tendered in evidence 
a number of letters from customers supporting 
his apjjlication t~Held : he hod not made out 
a primd facie case. The fact that proposed 
facilities would be a convenience to some 
customers is not evidence to support a 
primd fade case. Nor do letters showing no 
more than willingness to employ constitute 
a primd fade case. — London Sc North 
Eastern By. Oo. & London, Midland Sc 
vScoTTiSH By. Co. v. Gimson* (1936), 24 By. 
Sc Can. Tr. Oas, 82. 

,] — London Sc North 

Eastern By. Co. v, ALLBi^, No. 1636, ante, 

1666. Purposes for which vehicles to be used.] 

— Auld V, London, Midland Sc Scottish 
By. Co. (1936), 22 By. Sc Can. Tr. Oas. 289. 

Annotations : — ^Refd. Ferguson v. Western S. M. T. Oo, (1935), 
24 Ry. & Cau. Tr. Oaa. 72 ; Southern Counties Road 
Transport Oo. v. HaasoU (1930), 24 Ky. Sc Can. Tr. Oae. 312. 

1667. Illegal work done.] — ^B arker v. London 

Sc North Eastern Sc London, Midland Sc 
Scottish By. Cos., No. 1602, ante, 

1668. Decision based on erroneous grounds — 
Right of respondent.] — Allatt v, London Sc 
North Eastern Sc London, Midland Sc 
Scottish By. Cos., No. 1604, ante. 

1669. Powers of appellant.] — Besp. to an appeal 
may not challenge that part of the licensing 
authority’s decision which is not appealed 
from. — ^Aitkin v, London, Midland Sc 
Scottish By. Oo. (1936), 24 By. Sc Can. Tr. 
Oas. 321. 

1670. .] — (1) Held: on an application by 

reaps, to strike out applts.’ grounds of appeal, 
on an appeal by an objector, (1) the Appeal 
Tribunal has jurisdiction to re\dew a licensing 
authority’s findings of fact ; (2) an applt. 
may raise any point relevant to the issues as 
to whether suitable transjjort facilities exist 
or are in exc^s of requirements ; (8) an 
applt. may argue that a licensing authority 
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wrongly exercised his discretion because it 
had been established before him that suitable 
transport facilities existed or were in excess 
of requirements. In this case the grounds of 
appeal sufficiently indicated a case which 
applts. were entitled to make ; (4) it is 

doubtful whether the Appeal Tribunal has 
power to strike out a ground of appeal. 

(6) A haulage co. operating twenty-four 
vehicles under an A licence, claimed tonnage, 
applied for the authorisation of extra 
vehicles : — Held : having regard to the size 
of the fleet, one extra vehicle should be 
authorised for maintenance pu^oses. As 
to other extra vehicles, the evidence was 
insufficient. The failure of a pooling scheme 
is not evidence of need for additional vehicles. 
— ^Four Amlajlgamated Rr. Cos. v, Foster 
& Co., IjI’D. (1936), 24 Ry. &; Can. Tr. Cas. 
265, 

1671. Jurisdiction of Appeal Tribunal — To dismiss 
appeal — Non-appearance of applicant.] — Be 

Smith’s Appeax (1934), 22 By. & Can. Tr. 
Cas. 16. 

1672. To review findings of fact.] — Power v* 

London, Midland & Scottish Ry. Co., 
No. 1639, ante. 

-.] — Four Amalgamated Ry. 
Cos, Foster & Co., Ltd., No, 1670, ante. 

1674. To rectify condition — Mistake of 

applicant.] — (1) Where an appct. agreed to 
conditions attached to a B licence imder mis- 
take, the Appeal Ti‘ibimal will rectify the 
mistake, &> '\^1 make all such consequential 
amendments to the conditions as may be 
reasonable, 

(2) In proper cases letters will be admitted 
by the tribunal as evidence of the facts stated 
in them, though the authors of the letters 
are not called as witnesses nor cross-examined, 
but it is more satisfactory that facts should 
be proved by witnesses. 

(3) Where a confusion arose at the public 
inquiry owing to two names having the same 
prommeiation the Api)eal Tribunal admitted 
new evidence to explain the confusion. 

(4) The Appeal Tribunal has no jurisdiction 
to order a comr. to enlarge the area for which 
a B licence is granted beyond the area men- 
tioned in the published application. — Char- 
man V. Southern Ry. Co. (1934), 22 Ry. & 
Can. Tr. Cas. 116. 

Annotations : — As to (2) Cousd. London & North Eastern Ry. 
Oo. & London, Midland Sc ttoottish Ry. Oo. v. Gimson 
(1936), 24 Ry. & Can, Tr. Cas. 82. Refd. Hawker, Ltd. 
V. Great Western & London, Midland & Scottish Ry. Co. 
(1935), 23 Ry. & Can. Tr. Gas. 23. 


1675. To order Commissioner to enlarge area 

of licence.] — Charman v. Southern By. Co,, 
No. 1674, a7ite. 

ie76, To issue B licence — Application tor A 

licence.] — It is not competent for the Appeal 
Tribunal to make an order on the licensing 
authority to issue a B licence when the 
application was for an A licence. Where an 
appct. intends to use vehicles normally based 
upon a number of different bases he must 
prove his case in respect of each base ; general 
evidence as to his operations over the whole 
traffic area is not sufficient. — London & 
North Eastern Ry. Co. v. Robson (Gates- 
head), Ltd. (1935), 22 Ry. & Can. Tr. Cas. 233. 

Annotations .•—Refd. Thoniley 8c Son V. London, Midland Sc 
Scottish Ry. Co. ( 1935), 22 Ry. & Can. Tr. Cas. 249. 
Four Amalgramated Ry. Cos. v. Foster & Co, (1936), 21 
Ry. & Gaix. Tr. Cas. 265. 

1677. Where doubt as to jurisdiction of 

Commissioner.] — London, Midland & Scot- 
tish Ry. Co. v. Woodruff, No. 1544, ante. 

1578 , To strike out grounds of appeal.] — 

Four Amalgamated ItY. Cos. v. Foster Sc 
Co., Ltd., No. 1670, ante. 

1879 , Extent.] — -Great Western & London 

Midland & Scottish Ry. Cos. v. Smart, 
No. 1517, ante. 

1880. .J — The Appeal Tribunal allowed 

an appeal by an appct. to wliom the licensing 
authority had refused a B licence, upon a 
ground neither raised in the notice of appeal 
nor argued before them. Special order as to 
costs. — Marris V. London, Midland & 
Scottish & London & North Eastern Ry. 
Cos. (1937), 25 Ry. & Can. Tr. Cas. 248. 

1681. Costs.] — Gray & Dixon v. London, Mid- 
land & Scottish Ry. Co. & Palin, No. 1635, 
ante. 

1682. .] — Gerrards Transport, Ltd. v. 

Norman E. Box, Ltd., No. 1603, ante. 

1883. — «— Scottish practice.] — The Ct. of Session, 
in the exercise of its nobile officiunif ordered 
the extractor of the ct. to issue an extract 
of an order for costs made by Road <fe Rail 
Traffic Appeal Ti'ibunal sitting in Scotland, 
in the same manner as if it were a decree of 
the Ct. of Session. — Re London, Midland & 
Scottish Ry. Co. (1937), 26 Ky. & Can. Tr. 
Cas. 257. 


CASE, ACTION ON THE. 

See Action ; Bailment. 
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CASE STATED. 

See AR3ixa.A.TiON ; ]MLa>ghst»atj3S. 


CATCHING BARGAIN. 

See Fb-a.tji>ux-enx and Voidable Conveyances. 


CATTLE. 

See Animals ; Commons ; Distbess ; Hioeways ; Markets. 


CATTLEGATE. 

See Commons* 


CAVEAT. 

See Admibalty ; Shiecxtxobs. 
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CAVEAT EMPTOR. 

See Sale of Goods ; Sale of Land. 


CELLAR. 

See Public Health ; Rates. 


«r.s. 
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CHARITIES. 


Part I. — Charitable Purposes. 


Add. Annotations: — As to (1) Consd. Jack- 
Bon’s Trustees v. Lord Advocate (1926), 10 
Tax Oas. 460, FoUd. Re Williams, Public 
Trustee v, WHliams, [1927] 2 €h. 283. Refd. 
B. V. Income Tax Special Comrs,, £'a; p. Rankes 
Trustees (1922), 127 L. T. 651 ; Jackson v. 
Voss, [1923] 2 K. B. 367 ; Brighton CJoUege 
V. Marriott (1924), 69 Sol. Jo. 229; I. R. 
Comrs. V. Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas. 154; Scottish Woollen 
Technical Oollego, Galashiels v. I. R. Comrs. 
(1926), 11 Tax Cas. 139; Adamson v. Mel- 
bourne & Metropolitan Board of Works, 
[1929] A. O. 142. As to (2) Consd. 
A.-G. V. National Provincial Bank, [1924] 
A. C. 262 ; Verge v. Somerville, [1924] A. C. 
406 ; Chesterman v. Federal Taxation Comr. 
(1925), 42 T. L. R. 121 ; B. v. Income Tax 
Special Comrs., Exp. Headmasters’ Conference, 
Same v. Same, Ex p. Incorporated Assocn. of 
Preparatory Schools (1925), 41 T. L. B. 661 ; 
Jackson’s Trustees v. Lord Advocate (1926), 
10 Tax Cas. 460 ; I. R. Comrs. v. Yorkshire 
Agricultural Soc. (1927), 44 T. L. B. 69. 
Apld. General Medical Council u. I. R. Comrs., 
English Branch Council of General Medical 
CouncU V. Same (1928), 97 L. J. K. B. 578. 
Distd. Geologists’ Assocn. v. I. R. Comi’s. 
(1928), 14 Tax Cas. 271 ; Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 657; 
Hunter (Sir G. B.) (1922) “C” Trust, 
Trustees v. I. R. Comrs. (1029), 14 Tax Cas. 
427. Consd. Gii’ls’ Public Day School Trust v. 
Ereaut (1930), 99 L. J. K. B. 043. Distd. Keren 
Kayemeth Le Jisroel, Ltd. v. I. R. Comrs., 
[1931] 2 K. B. 466. Consd. Master Mariners, 
Honourable Co. of, v. I. R. Comrs. (1932), 17 
Tax Cas. 298 ; Peterborough Royal Fox- 
hound Show Society v. I. R. Comrs., [1936] 
1 AH E. R. 813 ; Scottish Flying Club, Ltd. v. 
I. B. Comrs. (1935), 20 Tax Cas. 1. Refd. 
Barberv. Chudley (1922), 92 L. J. K. B. 711 ; R. 
V. Income Tax Special Comrs., Ex p. Rank’s 
Trustees (1922), t27 L. T. 651 ; Re Hum- 
meltenberg, Beatty v, London Spiritualistic 
Alliance, [1923] 1 Ch. 237 ; Re Ludlow, 
Bence-Jones v. A.-G. (1923), 93 L. J. Ch. 30 ; 
Re Shakespeare Memorial Trust, Lytton v. 
A.-G., [1923] 2 Ch. 398 ; Be Gray, Todd v. 
Taylor. [1925] Ch. 362 ; I. B. Comrs. v. Falkirk 
Temperance Oaf 4 Trust (1926), 11 Tax Cas. 
853 ; I. B. Comrs. v. Glasgow Musical Festival 
Assocn. (1926), 11 Tax Cas. 154; I. R. Comrs. 
V Peeblesshire Nursing Assocn. (1926), 11 
Tax Cas. 335; Scottish Woollen Technical 
College, GalaahielB v. I. R. Comrs. (1920), 11 
Tax Oas. 139; Re Hood, Public Trustee v. 
Hood (1930), 143 L. T. 691 ; Luipaard’s Vlei 
Estate & Gold Mining Co. v. I. R. Comrs., 
[19301 1 K. B. 693; Rs Smith, PubUc 
Trustee v. Smith, [1932] 1 Ch. 163; Be 


Ashton’s Estate, Westminster Bank, Ltd. 
V. Farley, [1937] 3 AH E. R. 279 ; Be Spence’s 
Estate, Barclays Bank, Ltd. v. Stockton-on- 
Toes Corpn., [1937] 3 AH E. R. 684. 

la. .] — Vbbgb V. SoMBRVinLE, No. 

2. Add. Annotations : — Refd. Re Tetl^, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 268 ; Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 158. 

3. Add. Annotation : — Refd. A.-G. v. I^ondon A 
Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 613. 

3a, Motive Immaterial.] — (1) Motive is im- 

material in considering whether a bequest is 
charitable. 

(2) A gift to provide a stained glass 
window in a church is a good charitable 
gift even though the motive may be said to be 
neither to beautify the church nor benefit the 
parishioners, but merely to perpetuate the 
memory of testatrix & her relatives. 

(3) Where a gift is made for a particular 
charitable purpose which is sufficiently pro- 
vided for without the gift, the gift must be 
applied cy prhs. — Re King, Kerb v. Bradley, 
[1923] 1 Ch. 243 ; 92 L. J. Ch. 292 ; 128 L. T. 
790 ; 67 Sol. Jo. 313. 

Annotation : — As to (3) FoUd, Re Robertson, Colin t. 
Chamberlin, 11930] 2 Ch. 71. 

4a. Question for court.] — To be valid 

a charitable bequest must be for the public 
benefit, the trust must be capable of being 
administered & controUed by the ct. The 
opinion of the donor of a gift or the creator of 
a trust that the gift or trust is for the pubUc 
benefit does not make it so, the matter is 
one to be determined by the ct. on the evi- 
dence before it. — Re Hummeltknbbrg, 
Beatty v. IjOndon Spiritualistio Ajjjancb, 
[1923] 1 Oh. 237 ; 92 L. J. Ch. 326 ; 129 
L. T. 124 ; 39 T. L. R. 203 ; 67 Sol. Jo. 813. 

Annotations : — Consd. I. R. Comrs. v. Temperance Council 
ol Christian Churches of England & Wales (1926), 136 
L. T. 27. Apprvd. Re Grove-(iradr, Plowden v. Lawrence, 
U020] 1 Ch. 557. 

.] — Re Grove-Grady, Plowden 
V. Lawrence, No. 208a, post. 

12a. Beneficiaries formerly helped 

by testator.] — Re Shepherd, Smtthem v. 
Shepherd (1921), 162 L, T. Jo. 18. 

21a. Widows with children dependent on 

them — VaUd.]-:-A testator bequeathed a sum 
of money to trustees upon trust to invest 
it & to use the income of the investments 
“ in providing annual allowances of forty 
pounds each to widows or spinsters in Eng- 
land whose income otherwise shall not be 
less than eighty or more than one hundred 
& twenty pounds per annum. . . The 
provision continued : “ . . . preference shall 


PART I, SECT, 1. P. O. 39; 1S4L.T.360; 42T.L.R.121. 

1 vj. Estate DiAuAasesameniAdt» — ^AXJS. 

1914, a 8 (6).] — ^Th© word ^*0hfUitabl6 ” 

In the above sect, is to be construed in 8 IL Purpose not source .} — In 

its legal & not its popular sense. — determining whether a gift to an assocn. 
OHBsrtfiRMAN e. Fbcibbal Comb, op is a gift for charitable purposes, the ct. 
Taxation, f 19981 A. C. 128: 95 L. J. map Inquire into the objects of the 

60 


ssoon. Sc it these are found to be 
haritable within Stat. EUz. the ot. 
lay hold the gilt to be for charitable 
urposea. — Pbrpetual Tbustbb Co., 
iTD. e. Shxllby (1921), 21 8. H. 
r. 8. W. 420 J 38 N. S. W. W. N, 1S2. 
-ACS, 



be given to widows with young children 
dependent on them. . . : — Held : the 
provision was in substance for widows of 
small means with young children dependent 
on them & created a valid charitable trust. 
— Re Dej CsjiTBRET, Forster v. Db Car- 
teret, [1983] 1 Ch. i03; 102 L. J. Ch. 62 
148 L. T. 188; 48 T. L. R. 666 ; 76 Sol. Jo. 
474. 

22* Add. Annotcdion : — ^Folld. Be Lucas, Rhys v, 
A.-G., [1922] 2 Oh. 62. 

28. Add. Annotation : — ^Refd. Verge v. Somerville, 
[1924] A. 0. 496. 

23a. Trade union certified to be war 

charity — Necessity tor registration under War 
Charities Act, 1916 (o. 43).] — The National 
League of the Blind of Great Britain & Ire- 
land, a registered trade union whose funds 
wei*e derived from subscriptions of mem- 
bers, & gifts by the public, was certified by 
the Chanty Oomrs. as a charity for the blind, 
but had not been registered as a charity 
under the above Act, nor under Blind Persons 
Act, 1920 (c. 49). Applt. having been con- 
victed of having solicited & obtained money 
from members of the public : — Held : the 
League was a charity as well as a trade union, 
& required to be registered under both those 
Acte, & the conviction must be affirmed. — 
Barber v. Ohudley (1922), 92 L. J. K. B. 
711 ; 128 L. T. 766 ; 87 J. P. 69 ; 21 L. G. B. 
114, D. 0. 

23b, ** Oldest respectable Inhabitants ** — 

VaUd.] — Testator gave the income to be 
derived from all his securities to A., for her 
life, & after her decease to “ the oldest 
respectable inhabitants in G. to the amount 
of 5«. per week each ” : — Held : the amount 
of the gift implied poverty, coupled with 
the use of the word “ oldest,’’ implying age, 
was sufficient to render the gilt a good 
charitable bequest . — Be Lucas, Rhys v. 
A.-G., [1922] 2 Oh. 62 ; 91 L. J. Ch, 480 ; 127 
L. T. 272 ; 66 Sol. Jo. 368. 

Ar, notation : — Refd. Re Iloadley, Iveson v, Wakefield. [19301 
1 Oh 594. 

28c. Disabled soldiers of former enemy 

country — Valid.] — Testator devised & be- 
q^ueathed the residue of his property “ to the 
(Jerman Govt, for the time being for the 
benefit of its soldiers disabled in the late 
war ... in the event of this . . . being 
for any reason hold to be void, then I give 
devise & bequeath the whole of such residue 
to General Smuts of the Transvaal, upon 
trust to retain theredut for himself absolutely 
the sum of £1,000 . . . A; upon trust as to the 
residue to apply the same at his discretion 
& in such manner as he may think fit for the 
benefit of any disabled Boers who have 
sufitered through the South African War* 
. . The German Quvt. had notified its 
willingness to accept the legacy if it should 
be held to be valid ; Generid Smuts had also 


voi- 

expressed his willingness to 
alternative trust should it become eflddfefve* 
Upon a summons asking the ct, to determine 
whether the devise & bequest to the German 
Govt, was void for uncertainty or otherwise : 
wise: — Held: (1) the gift did not fail tor 
uncertainty ; (2) there was no objection to 
the gift from the point of view of public 
policy ; (3) the trustee being abroad, the ct. 
had no power to direct a scheme, & in such 
cases the practice was to hand over the fund 
to be applied according to the trusts of the 
will. 

(4) A scheme directed by this ct. in rela- 
tion to gifts for charitable purposes is not 
necessarily or, I think, generally, a scheme 
for the app^lication of the fund cy-^rds 
(Maugham, J.). — Be Robinson, Besant v. 
German Reich. [1931] 2 Oh. 123 ; 100 

L. J. Oh. 321 ; 145 L. T. 264 : 47 T. L. B. 264. 

Annotations : — As to (2) Consd. Keren Kayemeth Le Jlsroel. 

Ltd. V. I. R. Oomrs., [1931] 2 K. B. 465. Generally, Re!d. 

He Colonial Bishoprics Fund. 1841. [1935] Ch. 148. 

27. Add. Annotation : — Consd. Be Lucas, Rhys 
V. A.-G., [1922] 2 Oh. 62. 

27a. .] — Testatrix gave the income of 

certain shares in a public co. for the education 
of children of employees of the co. & gave 
the income of furiher shares ia the co. for 
the benefit of incapacitated employees, the 
income in each case to be applied by the 
governors of the co., in their discretion : — 
Held : both gifts were good charitable 
bequests, the first being for promoti^ educa- 
tion ^ the second for the alleviation of 
poverty. — Be Rayneb, Cloutman v. Reo- 
NART (1920), 89 L. J. Oh. 369 ; 122 L. T. 677 ; 
84 J, P. 61. 

28. Add. Annotation : — Aa to {i) Apld. Wemher’s 
Charitable Trust (Trustees) v. 1. R. Oomrs., 
[1937] 2 All E. R. 488. 

29. Add. AnnotcUion : — Consd, Be Lucas, Rhys 
r. A.-G., [1922] 2 Ch. 52, 

30. Add. Annotation : — Consd, Keren Kayemeth 
Le Jisroel, Ltd. v. I. R. Oomrs., [1931] 2 K. B. 
465, 

34 ^, Distributing coal & making loans to 

poor & deserving Inhabitants.] — li’estator, a 
native of F., a small village, bequeathed his 
residuary estate to trustees upon trust to 
set aside £800 as a ** Coal Fund,” the income 
whereof was to be used for the purchase of 
coal to be distributed among such poor ds 
deserving inhabitants of F. as a committee 
sliould think fit, & to hold the rest of his 
residuary estate as a ** Loans Fund ” & to 
apply the capital & income thereof, under the 
direction of the committee, ” in making 
loans to poor & deserving inhabitants of the 
parish of F. in manner hereinafter provided.” 
No loan was to exceed £100, repayable within 
nine years at longest. No interest was to be 
charged & no borrower to have more than 
one loan. Only one-sixth part of the fund 
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b — ... IndipetU oentlewcmm.'h^ 
Beld: a true charitable bequest. — 
Re C4MPS1BLL. PsaoooK V. EWBN, 
H930J N. Z* L. R. 713,— NJt. 


sb. ** Wounded dh disabled soldiers ” 
— Home for wounded sailors.**}^ 
Testat^ by a will executed in 1921. 
directed her trustees to pay out of 
the moneys representing her net 


slduary estate (inter alia) ” To the 
ounded & Disabled Soldiers of New 
inland the sum of four hundred 
muds,*' & *' To a home for Wounded 
Hors of the British Empire the sum 
one htmdred pounds,’* (All parties 
reed that the latter was a good 
aritable gift) .—Held .* os the gilt 
the Wounded & Disabled Soldzere 
New Zealand ’* was not to individuals 
it to a section of the public, It was a 
aritable gift; &, although It was a 
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gift direct, the absence of anything 
dbwtly constituting a trust was 
immaterial as the ct. could constitute 
the trust ; the gifts to ‘‘a home for 
Wounded Sailors of the British 
Empire " disclosed a general Intention 
in favour of charity. & did not fall 
because the object of such gift might 
be uncertain. — Re SiMMOrme, Public 
Tbustbk V. Stonb. [19331 N. Z. L* B. 
Sapp. 172.— NJS, 
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waa to be lent in any one year, & the borrowers 
were to be inhabitants or residents of P. not 
above the age of thirty-five years. Testator 
directed that “ all surplus money forming 
part of or arising from the ‘ Loans Fund * 
over above £500 A not required for loans 
shaU be invested by the trustees under the 
direction of the committee, but all invest- 
ments purchased shall be from time to time 
sold for the pxirpose of advancing the produce 
. thereof in loans if & when required : — Held : 
(1) the will displayed a general charitable 
intention & contained an immediate & 
effective gift of the whole of the residue to 
charity, displacing the claim of the next of 
kin ; (2) the question of accumulation beyond 
the period allowed by law did not arise, the 
possibilitjf of a surplus hereafter not impairing 
the validity of the immediate gift to charity ; 
(3) the doctrine of cy-prh could be at once 
applied, if necessary, to any surplus income 
after the period allowed by law for accumula- 
tion had expired. — Re Monk, Gipfen v. 
Wedd, [1027] 2 Oh. 197 ; 06 L. J. Oh. 296 ; 
137 L. T. 4 ; 43 T. L. R. 256, C. A. 

Annotation: — As to {!) Refd. I. R. Comrs. v. Roberts Marine 
Mansions Trustees (1927), 43 T. L. K. 270. 

36. Add* Annoicdion : — Befd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Oh. 153. 

42a. ^ — Maintenance of patients from par- 

ticular parish.] — A testator, by his will, gave 
a sum of £3,000 to hie trustees upon trust for 
investment & directed that the yearlv income 
thereof should be applied “ in payment of the 
expenses & maintenance of patients from the 
arishes of *’ S. & S. to & at two named 
ospitals or either of them : — Held : the gift 
was a trust for the relief of impotent & poor 
persons within the purposes set out in the 
preamble to the Statute of Elizabeth & was a 
valid charitable bequest, — Re Boadley, 
IvESON V. Wakefield, [1930] 1 Oh. 524 ; 99 
L.T.Ch.232 ; 144 L. T. 64 ; 46 T. L. R. 216. 

46. Add. Annotations: — Apld. I. R. Comrs. v. 
Roberts Marine Mansions Trustees (1927), 
43 T. L. R. 270. FoUd. Re Chaplin, Neame v. 
A.-G. (1932), 76 Sol. Jo. 576 ; Re James, 
Grenfell v. Hamilton (1932), 48 T. L. R, 260. 
Refd. Re Clarke, Bracey v. Royal National 
Lifeboat Institution, [1923] 2 Ch. 407 ; Re 
I)e Casteret, Forster v. De Carteret, [1933] 
Ch. 103. 

46. Add. Annolaiiona : — Consd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Apld. Re De Carteret, Forster 
V. De Carteret, [1933] Ch. 103. Refd. 
BlackweU v. Blackwell, [1929] A. C. 318, 

47a. Nursing home — Persons of moderate means — 
Gift charitahie.] — Testator made the foi- 
lowing gift in his will : “I give &; bequeath 
all the residue & remainder of my estate not 
otherwise disposed of by this my will to : 
(a) such institution, society or nursing home, 
or nursing homes, or simuar institutions as 
assist or provide for persons of moderate 
means such as clerks, governesses & others 
who may not be able or eligible tio benefit 
under tne National Health Insurance Act, 
Old Age Pensions, or other Act of a like 
character to have either surgical operations 
performed together with medical iieatment 
or medical troatment alone on payment of 
some moderate contribution ; (b) tbe Royal 
National lifeboat Institution ; (o) the lister 


Institute of Preventive Medicine ; (d) A; such 
other funds, charities & institutions as the 
exors. in their absolute discretion shall think 
fit ; A I direct that such residue shall by 
diidded amongst the legatees named in the 
paragraphs (a), (b), (c), A (d) lastly herein- 
before contained in such shares A pro- 
portions as my trustees shall determine.** 
It was admitted that the objects under (b) 
A (c) were charitable. On the question 
whether the residue was validly disposed of 
by the will or failed in whole or in part for 
uncertainty : — Held : (1 ) the objects included 
under para^aph (a) were charitable since 
the means of the recipients would necessitate 
their being unable without the bounty of 
testator to procure the treatment of which 
they might stand in need ; (2) the objects 
specified under heading (d) being for such 
indefinite charitable A non-charitable objects 
as the exors. should think fit were not 
exclusively charitable, A therefore though a 
trust for charitable A non-charitable indefinite 
purposes indiscriminately failed by reason of 
uncertainty, this trust being of a part of a 
fund for charitable purposes A another part 
for non-charitable indeflmte purposes the 
ct. could ascertain what the parts were. — 
Re Clarke, Bracey v. Royal National 
Lifeboat Institution, [1923] 2 Oh. 407 ; 
92 L. J. Ch. 629 ; 129 L. T. 310 ; 39 T. L. R. 
433 ; 67 Sol. Jo. 680. 

Annotation: — As to (1) Apld. Re De Carteret, Forster v. 

De Carteret, [1933] Ch. 103. 

47b. ** Home of Rest ** — Lady teachers — ^Valld.] — 

Re Bstlin, Prichard v, Thomas, No. 45, 
ante. 

47c. — — Sisters of a Communlty"& Clergy — Valid.] 
— Testatrix devised a freehold house to her 
trustees in trust to establish a Home of Rest 
for the Sisters of a Community, for the Clergy 
of the Diocese of Truro, A such persons as the 
Mother Superior of the Community should 
nominate A appoint, A bequeathed £6,000, 
the interest of which should be applied to 
repair the house A maintain A support the 
inmates. The Sisters of the Community 
were engaged on charitable work A their 
individual incomes were pooled. It was 
doubtful whether it was practicable to carry 
on the Home of Best with the resources avail- 
able : — Held : (1) the devise A bequest were 
a good charitable trust ; (2) the Sisters A 
the Clergy were good objects of a charity ; 

(3) the Mother Superior should only appoint 
persons who were suitable objects of a charity, 
A to do otherwise would be a breach of trust ; 

(4) there should be an inquiry in Chambers 
whether it would be practicable now or at 
any future time to establish the Home of 
Rest, A if BO to settle a scheme ; (5) A if it 
was found not practicable the question must 
be determined whether the trust failed or 
should be applied cy-pr^s . — Re Jambs, Gren- 
fell V. Hamilton, [1932] 2 Ch. 26 ; 101 
L. J. Ch. 265 ; 146 L. T. 628 ; 48 T. L. B. 
260 ; 76 Sol. Jo, 146. 

AnnotaMon : — As to (1) FoUd. Re ChapUii, Noame v. A.-Q., 

76 Sol. Jo. 570. 

47d, ... — For means of physical & mental re- 
cuperation — Valid.] — Testator devised A be- 
queathed to his trustees a freehold house, its 
contents, A funds representing the net 
residue of his estate upon trust to estabUch 
A found a charity “ to provide a Home of 
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Rest that shall afford the means of physical 
&/or mental recuperation to persons in need 
of rest by reason of the stress & strain caused 
or partly caused by the conditions in which 
they ordinarily live &/or work.’* The same 
clause provided that the trustees should apply 
to the ct. or the Charity Comrs. for a scheme 
in respect of the charity & also specified 
testator’s further wishes with rej 2 :ard to the 
charity, but provided that if the ct., the 
Charity Comrs., or the trustees considered 
those wishes in any respects impracticable 
or difficult to realise, in those respects they 
were not to be regarded as binding on or 
fettering the discretion of the ct. the Charity 
Comrs., or the trustees in the provision or 
alteration of a scheme. One of those wishes, 
expressed also in the same clause, was that 
in considering the suitability of a candidate 
for admission to the home the candidate’s 
financial position should not be taken into ' 
account ; another was that persons admitted 
might be required to pay according to their 
means for board, lodging & other benefits 
«&, where reasonably possible, for medical 
attendance & treatment, for which, however, 
the funds of the home might be drawn upon 
at the trustees’ discretion : — Held : these 
were valid charitable trusts. — Be Chaplin, 
Neame V. A.-G., [1033] Ch. 116? 102' 

L. J. Ch. 66; 148 L. T. 190; 70 Sol. Jo. 
570. 

48. Add, Annotations : — Consd. Ohesterman v. 
Federal Taxation Comr. (1926), 42 T. L. R. 
121. Apld. Rs Williams, Public Trustee v. 
Williams, [1927] 2 Ch. 283. Consd. Be Pre- 
vost, Lloyds Bank v, Barclays Bank, [1930] 

2 Ch. 383. Retd. Geologists’ Assocn. v. I. R. 
Comrs. (1928), 14 Tax Cas. 271 ; Re Barclay, 
Gardner v, Barclay, Steuart v. Barclay, [1929] 

2 Ch. 173 ; Re Patten, Westminster Bank v, 
Carlyon, [1929] 2 Ch. 276 ; Re Bain, Public 
Trustee v, Ross, [1930] 1 Ch. 224. 

49. Add, Annotations : — Consd. Ohesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. Re Williams, Public Trustee v, 
Williams, [1927] 2 Ch. 283. Refd. Geologists’ 
Assocn. V, I. R. Comrs. (1928), 14 Tax Cas. 
271 ; Be Barclay, Gardner v, Barclay, 
Steuart v, Barclay, [1929] 2 Oh. 173 ; 
Patten, Westminster Bank v, Carlyon, [1929] 

2 Ch. 276. I 

50. Add, Annotations : — As to (1) Refd. Re 
Stratton, Stratton v. A.-G., [1930] 2 Ch. 151. 
As to (2) Consd* Geologist^’ Assocn. v, I. R. 
Comrs. (1928), 14 Tax Cas. 271. Refd. Be 
Barclay, Gardner v, Barclay, Steuart v, Bar- 
clay, [1929] 2 Oh. 173. As to (2) Refd. Be 
Bain, Public Trustee v, Ross, [1930] 1 Oh. 224. 

57. Add Annotation : — As to (2) Apld. Be Gray, 
Todd 1 ?. Taylor, [1926] Ch. 362. 

62. Add, Ayinotation : — Refd. Be Grove-Grady, 
Plowden v, Lawrence, [1929] 1 Ch. 657. 

66. Add, Annotation : — Refd. Brighton College v, 
Marriott (1924), 69 Sol. Jo. 229. 

68. Add, Annotations : — Apld. Be Hood, Public 
Trustee v. Hood (1930), 143 L. T, 691. 
Consd. Bonar Law Memorial Trust v, I, R. 
Comrs. (1933). 49 T. L. R. 220. R^fd. 

L R. Comrs. v. Temperance Council of 


Christian Churches of England Wales 
(1926), 186 L. T. 27. 

Advancement of Christian principles.} — H. 

died on July 12, 1922, having made his will 
on May 24, 1921, in which he directed that 
the residue of his estate, about £13,000, 
should be paid to certain persons to be held 
by them upon certain trusts as follows : 
** Whereas I believe in the universality of the 
Christian religion & that the remedy for the 
unrest & disorders of the body politic will be 
found in the application of Christian prin- 
ciples to all human relationships. & 
whereas I believe the drink traffic to be one 
of the most subtle & effective forces in 
preventing the successful application of these 
principles & I therefore hope & trust that 
active steps will be taken to minimise & 
ultimately extinguish this enemy of my 
country’s welfare. Now therefore I declare 
it to be my wish that my general bene- 
ficiaries shall hold the whole of my residuary 
trust estate together with the income thereof 
in spreading the Christian principles before 
mentioned & in aiding all active steps to 
minimise & extinguish the drink traffic.” 
The public trustee issued a summons to have 
it determined whether that gift in the will 
constituted a valid charitable trust or 
whether the gift so far as given for the 
minimising of the drink traffic was not 
charitable <fc therefore the whole gift was 
invalid & the next of kin became entitled. 
The judge held that the gift was a good 
charitable gift. On appeal by the next of 
kin : — Held : the first recital in the gift was 
the dominant clause showing that the main 
object was the advancement of Christian 
principles with a suggestion as to a particular 
method by which the advancement could be 
furthered & that method was subsidiary & 
ancillary, therefore the whole gift was a good 
charitable gift, being one for the advance- 
ment of Christian principles. 

Temperance itself is undoubtedly a charit- 
able object (Lawrence, L.J.). — Re Hood, 
Public Trustee V. Hood, [1931] 1 Ch. 240; 
100 L. J. Ch. 116 ; 143 L. T. 691 ; 46 T. L. R. 
671 ; 74 Sol. Jo. 649, C. A. 

Annotation : — Oonsd. Bonar Law Memorial Trust r. I. R. 
Comrs. (1933), 49 T. L. R. 220. 

69. Add, Annotations : — Refd. Re Tetley, National 
Provincial Sn Union Bank of England v, 
Tetley, [1923] 1 Ch. 268 ; Geoloirists’ Assocn 
V, 1, R. Comrs. (1928), 14 Tax Cas. 271. 

70. Add, Annotation : — Distd. Wemher’s Charit- 
able Trust (Trustees) v, T. K. Comrs., (1937J 
2 All E. R. 488. 

70a. Zoology — Zoological Society of London — 
Valid.] — The objects of the Zoological 
Society of Liondon as defined by its Oh^u-ter 
are ” the advancement of zoology & animal 
physiology 8c the introduction of new & 
curious subjects of the animal kingdom ” 
Held : the first object was clearly educational 
8c the second object, being on construction 
merely in aid of the first, was also educatioiml 
&, semdle, it was educational in itself. The 
Society was therefore an educational charity, 
although in carrying out its objects it was 
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found necessary to provide its pupils with 
food & amusement* The second object 
necessitated & involved the upkeep & 
improvement of Zoological Gardens. Con- 
sequently a bequest of money to the Society 
upon trust to apply the income for the 
upkeep & improvement of the Zoological 
Gardens, & for the objects of the said 
Society,” was a good charitable gift & not 
void for perpetuity. — Be Lopeis, Bbnob, 
Jones v, &ologioai. Society of London- 
[1931] 2 Ch. 130 ; 100 L. J. Ch. 296 ; 146 
L. T. 8 ; 46 T. L. R. 577 ; 74 SoL Jo. 681. 

70b. Children’s outing.] — Re Waud’s Estate 
Wabd V. Wabd (1037), 81 Sol. Jo. 397, 

78a, Trust to erect national theatre — & revive 

English classical drama — Valid.] — (1) The 
Shakespeare Memorial Trust was established 
to ei-ect endow a Shakespeare Memorial 
Kational Theatre, with the object of per- 
forming Shakespeare’s plays, reviving English 
classical drama, 8u stimulating the art of 
acting : — Held : the trust was a good charit- 
able trust, on the ground either that the 
objects were for the advancement of education 
or that they came within the class of purposes 
benedcial to the community other than by 
way of the relief of poverty or the advance- 
ment of education or religion referred to by 
Lord Macnaohten in Income. Tax Special 
Purposes Comra, v. Pernael, [1891] A. O. 531. 

(2) At the time when a donation of 
£70,000 was made to the charity, part of 
which was applied by the charity in the 
purchase of a site for the theatre, no annual 
subscription had been received, but within 
only nine days of that time the first annual 
subscription was received. On the subse- 
quent sale of the site, the question arose 
whether, in those circumstances, the consent 
of the Charity Comrs. was required to the 
sale by the charity ; — Held : notwith- 
standing that in the inception of its formation 
it was contemplated that the charity should 
be supported by annual subscriptions as 
well as by income from endowment, Sc not- 
withstanding that there was an interval 
of nine days only between the donation Sc the 
first of the annual subscriptions, the charity 
was not at the time when the donation was 
received a mixed charity within 1853 Act, 
8. 62 ; ^ as it was, therefore, not exempted 
from the jurisdiction of the Charity Comrs., 
their consent to the sale by the charity was 
required. — Re Shakespeare Memorial 
Tuust, Lvtton (Earl) v. A.-G., [1923] 2 Ch. 
389; 92 L. J. Ch. .551 ; 130 L. T. .56; 39 
T. L. R. 610, 676 ; 67 Sol. Jo. 809. 

78b. Bequest to provide sweets— For all children 
within parish — Not confined to those attending 
school-^Not valid.] — Testator by his will, 
after leaving money for prizes for the best- 
conducted school children in the parish, left 
money to provide a pennyworth of sweets 
each for all boys girls below the age of 
fourteen resident within the parish,” & he 
directed that the income of the residue of his 
estate should be applied in awarding annual 
prizes to residents for the best-kept gainiens 
Sc cottages *. — Held : since there was no 


provision as to the gift of sweets being 
confined to children who had attended 
school, that gift was not charitable & was 
void, but the gift to provide prizes for the 
best -kept gardens Sc cottages was a good 
charitable gift as it was one for the benefit 
of the community.-^fSc Pleasants, Pleas- 
ants V. A.-G. (1923), 39 T. L, R. 675. 

JnfMtaUon: — Retd. I. R. Oomrs, v. Yorkihlr© Aarricultural 
Soc., 11928] 1 K. B. 811, 

75. Add, Annotations: — Apprvd. Chesterman v. 
Federal Taxation Oomr. (1926), 42 T. L. R. 
121. Apld. Re Williams, Public Trustee v, 
Williams, [1927] 2 Oh. 283. Consd. Geologists’ 
Assocn. V, I. R, Comrs. (1928), 14 Tax Cas. 
271 ; Re Barclay, Gardner v, Barclay, 
Steuart v. Barclay, [1929] 2 Ch. 173 ; Be 
Prevost, Lloyds Bank v, Barclays Bank, [1030] 
2 Ch. 383. Refd. Re Patten, Westminster 
Bank v, Carlyon. [1929] 2 Oh. 276 ; Re Bain, 
Public Trustee v. Ross, [1930] 1 Oh, 224. 

75 a, .J — Testator by his will, wherein he 

described himself as a Clerk in Holy Orders, 
gave all his property to the Public Trustee 
upon trust for investment. He then directed 
that the income should be paid to the Bishops 
of the dioceses of St. D. Sc B., the rector of 
L. Sc the vicars of two other parishes & their 
successors, together with a layman appointed 
by the conference of each of those dioceses, 
whom he nominated administrative trustees. 
After stating tliat his wife left her interest in 
certain property to him to be xised as he 
wished, but for preference for Church pur- 
poses, testator, in expressed accordance with 
her wish, by clause S, devised all he should 
die possessed of as a fund for assisting the 
education of candidates for Holy Orders in 
the Church of England, to be administered 
by the trustees. Clause 12 contained the 
following proviso : “If for any sufficient 
reason, whether disendowment may or may 
not have taken place, the trustees decide that 
the interests of the Church could be better 
served by any changes in the method of 
administering, or even in the object to which 
the fund is applied under my will, such change 
or changes may be made with the several 
consents expressed by a majority of the 
Diocesan Conferences of B. Sc St. D.” : — 
Held : the objects to which the tnistees 
were, by clause 12, empowered to change the 
application of the fund were not other than 
charitable objects Sc were religious objects 
in the interests of the Church as an organisa- 
tion existing for the instruction Sc edification 
of the public, Sc the gift in clause 3 was a 
valid charitable gift, — Re Williams, Public 
Trustee v, Williams, [1927] 2 Ch. 283 ; 90 
L. J. Ch. 449 ; 137 L. T. 477 ; 71 Sol. Jo. 606. 

Annotaiion : — Refd. Re Bain, Public Trustee v, Ross, (1980 
1 Ch. 22 1. 

78. Add, Anrtolations : — Refd. Re Clarke, Braoey 
V, Royal National Lifeboat Institution, [1923] 
2 Ch. 407 ; Re King, Kerr v, Bradley, [1923] 
1 Ch. 243. 

78a. .] — A testatrix who died 

domiciled in England, leading property in 
both England Sc the United States, by her 
will gave a legacy of 10,000 dollars or the 
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ta. Wakf,]‘—A trust In the sense of 
being an obligation attached to the 
otmership of the property is known to 


Sc recognised by the Muhammadan 
Law. The distinotion between an 
English trust for charitable & religious 
purposes SC a Muhammadan wal^ is 
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equivalent thereof in sterling at current rates 
of exchange to the rector & churchwardens 
or other the governing body of C. Church for 
the purpose of keeping the burial ground & 
monument therein to her late husband &; 
herself in good & sufficient repair & for the 
maintenance of the church & the decorations 
thereof. Testatrix, who died in 1925, was 
buried in O, cemete:^ immediately adjoining 
the churchyard, which had long been closed 
for burials, in the same grave as her husband: 
— Held : a valid charitable bequest, to be 
divided equally between the vicar & church- 
wardens of 0. Parish Church as the con- 
trollers of the church Sn churchyard & the 
Borough Council as managers owners of the 
cemetery. — Re Eighmib, Colbournb v. 
Wilks, [19351 Ch. 524 ; 104 L. J. Ch. 254 ; 
153 L. T. 296 ; 51 T. U R. 404. 

79a. Benefit of Roman Catholic Church — Open to 
public — Valid.] — (1 ) A bequest for the benefit 
of a church belonging to a monastic order of 
the Roman Catholic Church but open to the 
public was not rendered invalid by Roman 
Catholic Relief Act, 1829 (c. 7). 

Testatrix by her will dated Sept. 7, 1903, 
gave the residue of all her property, after the 
death of G., to whom she had given a life 
interest, in the following terms : “To 
the Superior of the Jesuit Church of 
the Immaculate Conception, Farm Street, 
London, to the Superior of that Church at 
the moment of the legacy failing due, & 
failing him to any other representative 
Father of the Order of the Society of 
Jesus ...” : — Held: the gift was to this 
Superior upon trust for the benefit of the 
church at Farm Street as he might in his 
discretion think fit ; & this was a valid gift. 

(2) Testatrix died in 1910, & G. died 
in 1928. The Superior of the Church of 
the Immaculate Conception, Farm Street, 
London, was not the same person at the death 
of testatrix as at the death of G. : — Held : 
the gift was a valid gift to the Superior at 
the moment of G.’s death absolutely, — 
Re Barclay, Gardner t>. Barct^y, Stbuart 
r. Barclay, [1929] 2 Ch. 173 : 98 L. J. Ch. 
410 ; 141 L. T. 447 ; 46 T. L. R. 406, C. A. 

Annotation : — Generally t Rofd. Re Stratton, Knapman v, 
A.-G. (1930), 47 T. L. R. 32. 

80a. .] — Re Eighmib, Colbournb v. 

Wilks, No. 78a, ante, 

81a. Upkeep of chapel & school — Includes 

maintenance of services & Sunday school.] 

— ^A testator by his will, after giving certain 
specific legacies including one of £50 to the 
K. H. Baptist Chapel, directed that a trust 
be created with the remainder of lus personal 
&: real estate “ for the payment from the 
income thereof of the following legacies, viz., 
£25 per annum to M. L., £100 per annum to 
J, L., & the balance of the income to be 
divided equally between my two sisters C. P. 
& M. H. . . . On the death of the last 


surviving legatee under the trust I direct 
that the income be devoted to the upkeep of 
the K. H. Baptist Chapel &; school & for the 
provision of prizes for the scholars of both 
sexes.** A summons was taken out to 
determine (i) whether the gift was a good 
& valid bequest of the whole of the residuary 
estate or whether it failed to any & what 
extent. The only school attached to the 
K. H. Baptist church was a Sunday school 
in connection with which book prizes were 
awarded. It was contended that such a 
school was not what testator had in mind, 
& that, even if it was, the upkeep of the 
chapel & school would not exhaust the 
income of the residuary estate the capital 
of which amounted to some £29,600, with the 
result that the balance of the income which 
was not used for that purpose must be held 
to be undisposed of by the will ; (ii) how, in 
view of the fact that, at the date of the 
summons, the testator’s two sisters, both of 
whom had survived the testator, had both 
died, the income of the testator’s estate 
thereby set free should be disposed of until 
the death of the survivor of the other 
annuitants, M. L. & J. L. r — Held : (1) there 
was a good charitable bequest of the whole of 
the testator’s residuary estate in favour of 
the K. H. Baptist Chapel &: school & the word 
school included Sunday school ; (2) the 

personal representatives of testator’s two 
sisters were entitled to the surplus of the 
income, after providing for the annuities to 
M. L. J. L., until the survivor of M. L. 
& J. L. had died ; (3) “ upkeep ’’ of the 
chapel did not moan merely keeping the 
premises in repair, but included all the 
expenses necessarily incurred in providing 
the chapel services h maintaining, in a broad 
sense, the Sunday school. — Re Strickland^s 
Will Trusts, National Guarantee & 
Suretyship Assocn., Ltd. v. Maidment, 
[1936] 3 AU E. K. 1027 ; [1937] 3 All E. R. 
676. 

82. Add, Annotaiion : — Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
TeUey, [1923J 1 Ob. 268. 

89, Add. Annotations: — As to (1) Apld. Geolo- 
gists’ Assocn. V, I, R. Comrs. (19^), 14 Tax 
Cas. 271. Consd. Re Bain, Public Trustee 
V. Ross (1929), 45 T. L. R. 617. Refd. Re 
Williams, Public Trustee v, Williams, [1927] 
2 Ch. 283. 

90. Add, Annotaiion : — Generally^ Refd. Re Monk, 
Giffen v. Wedd, [1927] 2 Ch. 197. 

94. Add. Annotaiion : — Refd, Re Hummelten- 
berg, Beatty v, Ixindon Spiritualistic Alliance 
(1923), 92 L. J. Ch. 326. 

106. Add. Annotations : — Consd. Re Barclay, 
Gardner v. Barclay, Steuart v. Barclay, ( 1 929] 
2 Ch. 173 ; Re Caus, Lindeboom v. Camille, 
[1934] Ch. 162. Refd. Blackwell v. Blackwell, 
[1929] A. C. 318. 


PART I. SECT. 4, SUB-SECT. 4. 

so. True Christian Church Publish^ 
ing Society — Valid .] — A gift to tho 
True Christian Church Publishing 
Society, which disseminateB the religi- 
ous teaching of Swedenborg, la a valid 
charitable bequest . — Re Knight, 11937] 
2 D. L. R. 286.— CAN. 

PART L SECT. 4, SUB-SECT. S. 

•. For ** 11910J 1 I. R. 443 read 
“11919J1LR. 31G.** 


PART I. SECT. 4, SUB-SECT. 7. 

106 xl. .] — A bequest for 

tho saying of masses for the repose of 
souls Is not in this Province void as 
superstitious. A bequest of the residue 
of testator*8 estate (consisting of both 
realty & personalty) to a church, ** to 
be invested Sc kept invested ... for 
ever Sc the interest ... to be applied 
Sc. expended ... for the saying of 
holy masses ... for the repose of tho 
soul of tertator Sc his descendants for 
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Ter ” ; — HrM •• InoftectiTe as creatlrw 
r tending to create a p^petuJty, Sc 
LOt a charitable use. Senible ; in any 
aso the personalty alone would have 
•een applicable to the trust dwlared.— 
le Zragman (1916), 37 O, L. R. 636. 
AN. 

106 xli. J—A bequpt of 

10 annual income of a trust fund to 
priest for the ^saying of maasM to 
srpetuity is valid as a charitable trust 
thus outside the scope of 
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100 a. Koman Catholic testator by 

his will bequeathed “ £1»000 for Masses, 
foundation & others ” A: also devoted four 
houses “ for one foundation Mass to be said 
for my soul & the souls of my parents & 
relatives during the space of twenty-five 
years,” & directed that the property should 
revert to a named church. Evidence was 
given that by a foundation Mass ” was 
intended a Mass the saying of which was to 
be paid for out of the interest of an invested 
fund, so that unless the gift was charitable 
it would be void for perpetuity : — Held : a 
gift for the saying of Masses is charitable as 
being for the advancement of religion (a) be- 
cause it enables a ritual act to be performed 
which is the central act of the religion of a 
large proportion of Christian people, & {h) be- 
cause it assists in the endowment of priests 
whose duty it is to perform the act.* — Re 
Cau8, JwiNDEBOOM V. Camiixe, [1934] Oh. 
162 ; 103 L. J, Ch. 49 ; 150 L, T. 131 ; 60 
T. L. R. 80. 77 Sol. Jo. 816. 

110a. Invalid.] — ^W alpool’s Case 

(1.349), Duke, 95. 

Annotations : — Consd. Adama Sc Lambert’s Case (1602), 4 
Co. Hop. 104b. Refd. Heath v. Chapman (1854), 2 Drew. 
417. 

lid*. Add, Annotations: — Consd. BlackweD v, Black- 
well, [1929] A, C. 318. N.F. Re Caus, Linde- 
boom V, Camille, [1934] Ch. 162. 

116. Add, Annotation : — N.F. Re Caus, Lindeboom ' 
V. Camille, [1934] Ch. 162. 

118. Add, Annotation : — N.F. Re Caus, Lindeboom 
V, Camille, [1934] Ch. 162. 

119. Add, Annotations : — N.F. Re Caus, Linde- 
boom V. Camille, [1934] Ch. 162. Refd. 
Blackwell r, Blackwell, [1929] A. C. 318. 

120. Add, Annotation : — N.F. Re Caus, Lindeboom 
v. Camille, [1934] Ch. 162. 

128a* — - For benefit of church open to public — 
— Valid.] — R {^ Barclay, Gardner v, Bar- 
clay, Steuart V, Barclay, No. 79a, ante. 

Add, Annotations : — Consd. Chesterman v, • 
Federal Taxation Comr. (1925), 42 T. L. R. 
121 ; Geologists’ Assocn, v, I. B. Comrs. 
(1928), 14 Tax Cas. 271 ; Re Prevost, Lloyds 
Bank v, Barclays Bank, [1930] 2 Ch. 383. 
Refd. Re Williams, Public Trustee v, Williams, 
[1927] 2 Ch. 283 ; Re Barclay, Gardner v, 
Barclay, Steuart v, Barclay, [1929] 2 Ch. 173 ; 


Be Patten, Westminster Bank v, Oarlyon, 
[1929] 2 Ch. 276 ; Re Bain, Public Trustee v, 
Ross, [1930] 1 Ch. 224. 

130. Add, Annotation : — Consd. Re Barclay, 
Gardner v. Barclay, Steuart v, Barclay, [1929] 
2 Ch. 173. 

135. Add, Annxitations : — Consd. Blackwell r. Black- 
well, [1929] A. C. 318. Refd. Re Caus, 
Lindeboom v, Camille, [1934] Ch, 162. 

144. Add, Annotation : — Refd. Keren Kayemeth 
Le Jisroel, Ltd. v, I. R. Comrs., [1931] 2 
K. B. 465. 

145. Add, Annotation : — Refd.Keren Kayemeth Le 
Jisroel, Ltd. r. I. R. Comrs., [1931] 2 K. B. 465. 

162. Add. Annotation : — N.F. Re Caus, Lindeboom 
V. Camille, [1934] Ch. 162. 

155. Add, Annotations: — Consd. Blackwell v. Black- 
weU, [1929] A. C. 318. Refd. Re Caus, 
Lindeboom v. CamDle, [1934] Ch. 102. 

157. Add, Annotations: — As to (1) Consd. Re 
Clarke, Bracev v. Royal National Lifeboat 
Institution, [i923] 2 Ch. 407; Re Davis, 
Thomas v. Davis. [1923] 1 Ch. 225. Refd. 
Re Tetley, Nationtil Provincial & Union Bank 
of England v. Tetley, [1923] 1 Ch. 258 ; Re 
Grove-Grady, Plowden v, Lawrence, [1929] 
1 Ch. 557 ; Re Hood, Public Trustee v. Hood 
(1930), 143 L. T. 691. 

163. Add, Annotation : — Consd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 

164. Add, Annotation : — Refd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 

166. Add, Annotation : — Refd. Keren Kayemeth 
I^e Jisroel, Ltd. v, I. R. Comrs. (1931), 47 
T. L. R. 461. 

172. Add. Annotation : — Retd. Rs Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 

176. Add, Annotation : — Refd. Re Smith, Public 
Trustee r. Smith, [1932] 1 Ch. 163. 

179. Add. Annotation : — Consd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch, 153. 

183. Add. Annotation : — Distd. Re Gwyon, Public 
Trustee v. A.-G. (1929), 46 T. L. R. 96. 

After this case add : — Compare, No. 217b, post, 

188a. — — Gift for purchase of site & erection of 
public hall.] — By his will a testator gave a 
collection of antiques to deft, corpn. subject 
to the condition tliat the corpn. should 
deposit them in one of the rooms of a public 
hall, hereinafter refeuTed to, where they were 


against perpetuities. — lie Hallisy, 
[1932] 4 D. L R. 616 ; O. R. 486.— 

CAN. 

114 iv. .) — Testator (who 

died within three months from the 
date of the execution of hie will) 
directed his interest in a farm of land 
to be sold, Si out of the proceeds of the 
sale a sum of £200 to be set apart Sc 
given to the parish priests Sc curates 
of O. lloman Cathouc Church to be 
invested by them ; the principal to 
remato Invested for all time in the 
names of the successive parish priests 
Sc curates of O., the interest thereof to 
be applied in Saying masses for the 
repose of testator's soul. After be- 
queathingr a pecuniary legacy, testator 
gave the rest., residpe & remainder of 
his property to the Abbot of M., Sc the 
Franciscan Friars In C. in equal shares 
for the purposes of having masses said 
for the repose of his soul in M. St C* 
At the dates of the execution of the 
will Sc of the death of testator the same 
person was Abbot of M. & the 


three Franciscan Friars were resident 
in C. : — Held: (1) the legacy of £200 
was void as a charge upon lands under 
Charitable Donations Sc Bequests Act, 
T Sc 8 Viet. o. 97 ; (2) In reference to 
the gift of residue so far as it consisted 
of i)ure personalty, there was a gift of 
one -half to the person who filled the 
office of Abbot of M. at the date of 
testator's death in his individual 
capacity for the offering up of masses 
Sc same was valid ; there was a gift of 
the other half for the offering of masses 
to a specified body, because they were 
members of the Order of Franciscan 
Friars bound by monastic vows, which 
was void as contrary to the policy of 
Catholic Relief Act, 10 Geo, 4, o. 7. — 
BtmKX V. PowKR, (1906) 1 I, B. 119.— 


PART I. SECT. 4, SUB-SECT. 12. 

sd. “ Service of my Lord cfe* Master ” — 
Valid .] — The gift to trustees of moneys 
** to be employed In the service of my 
** Lord Sc Master ” is a good charitable 
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gift. — He Brewer, Solioitor-Genkraj. 
V. Btddbr, [1933] N. Z. L. R. 3 221.— 

N.Z. 

sf. EstalMBhment of religious news- 
paper.] — Hedd : a gift for the est^ablish- 
meut of a Catholic newspaper could not 
be supported as being for a charitable 
purpose. — Melbourne Roman Catho- 
lic Archbishop v. Lawlor, The Pope 
V. National Trustees, Executors Sc 
Aoenoy Co. of Australasia, Ltd. 
(1934), 51 C. L. R. 1 ; [1934] V. L. R. 
231 ; 40 Argus L. R. 202 ; 8 A. L. J. 
70.— AUS. 

PART I. SECT. 6. SUB-SEOT. 1. 

m i. Imj^rovemmt .] — A gift by 

will ^ a city council, to be expends 
for the improvement of the dty as 
trustee of the will and the conneU s 
agree ; — Held : a good charitable 
— Re Boner, Goltz v, Baliabat 
Trustees, Executors St Acenot Oo.. 
Ltd., [1930] V. L. R. 346 ; A. L, R. 
279.— AUS. 
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to be kept open to inspection by the public, 
subject to such reasonable restrictions & 
regulations as might be imposed by the 
corpn. The residue of testator’s estate was 
to be applied in the purchase of a suitable 
piece of land at Stockton-on-Tees <te in or 
towards the erection on such site of a public 
hall which site & hall when completed were 
to be presented by the trustees to deft, corpn. 
in memory of testator’s father & mother, & 
to be used by the corpn. for such public 
purposes as it might from time to time con- 
sider desirable. The surplus, if any, was to 
be paid to the corpn. absolutely to be used 
by tbe corpn. for such public x^uiposes as it 
might from time to time consider desirable : — 
Hdd : (1) the gift for the purchase of a site 
the erection on it of a public hall to be 
presented to the corpn. was a valid charitable 
gift ; (2) the gift of the collection of antiques 
was a valid charitable gift ; (3) the question 
whether the gift of the surplus was a valid 
c;haritable gift ought to stand over until it 
was asc(jrtamed whether there was any such 
surplus . — Re Spenc'e’s Estate, Barclays 
Bank, Ltd. Stockton-on-Teks Corpn., 
[19371 3 All E. R, 684 ; 53 T. L. R. 9Gl ; 81 
Sol. Jo. 650. 

183b. Gift of antiques for exhibition in public 

-lie Spencf/s Estate, Barcfays Bank * 
I/TD. V. 8'roCKTON-ON-TEES CORPN., No. t83a, 
ant'C, 

191, Add, Annotation : — Consd. Re Spence’s 

Estate, Barclays Bank, Ltd, v. Stockton-on- 
Tees Corpn., [1937] 3 All E. R. 684. 

198. Add. Annotation : — Retd. Institution of Civil * 
Engineers V. I. R. Oomrs., [1932] 1 K. B. 149. 

195a. Shakespeare Memorial Trust —Erection of 
theatre — Revival of English classical drama — 
Valid.] — Re Shakespeare Memorial Trust, 
Lytton (Earl) v. A.-G., No. 73a, ante. 

196. Add. Annotation: — to (1) Refd. Re Gray, 
Todd V. Taylor, [1925] Ch. 862. 

197. Add. Annotations: — As to (1) Folid. iJe Gray, 
Todd V. Taylor, (1925] Ch. 362. Consd. 
Wernher’s Charitable Trust (Trustees) v. 
I. R. Comi'S., [1937] 2 All E. R. 488. 

199a. Promotion of physical efficiency of array — 
Encouragement of sport — Valid.] — By his 
will testator gave a sum of £3,000 to form the 
nucleus of a regimental fund for his regiment 
“ for the promotion of sport, including m 
that term only shooting, fishing, cricket, 
football, & polo.” He also thereby gave 
directions as to the management of tbe 
fund. Later in the will he directed the 
payment of a further sum of £2,000, in the ' 
events which happened, “ to the aforesaid 
Sporting Fund ” to be held upon the same 
terms as the former legacy : — Held : the 
gifts were gifts for the purpose of promoting 
the physical efficiency of the army, & were 
valid charitable gifts. — Be Gray, Todd v. 
Taylor, [1925] Oh. 862 ; 94 L. J. Oh. 430 ; 
133 L. T. 630 ; 41 T. L, R. 336 ; 69 Sol. Jo. 398. 

Consd. I. R. Ounrs.v. Yorkshire AisrHcuItural 
Boc., {1928] 1 K. B. 611 ; Womher’s Charitable Truat 
(Trustooe) v. 1. R. Coiura., [1937 J 2 All E. R. 488. 


l99b* Repatriation of soldiers — After war service — 
Valid.] — (1 ) A valid charitable trust may 
exist although in its administration the 
benefit is not confined by the donor to the 
poor to the exclusion of the rich. 

A resident in New South Wales bequesathed 
his residuary estate unto the trustees for 
the time being of the ‘ Repatriation Fund ’ 
or other similar fund for the benefit of the 
New South Wales returned soldiers.” At the 
date of the will, & of testator’s death, there 
was established under statutes of the Com- 
monwealth of Australia a repatriation fund 
for Australian soldiers generally, but there 
was no repatriation fund, or similar fund, 
for New South Wales soldier's : — Held : 

(2) the gift created a valid charitable trust; 

(3) tbe trustees of the Commonwealth 

^atutory repatriation fund were not trustees 
of the charity, the settlement of a scheme 
had been rightly directed. — Vfjroe v. Someh- 
vn.LE, [1924] A. O. 496; 131 L. T. 107; 

40 T. L. R. 279 ; 68 Sol. Jo. 419 ; sub nom. 
Verge v. Somerville, A.-G. for Australia 
V. Somerville, 93 L. J. P. 0. 173, P. O. 

Annotatio7is : — As to (1) Rcfd. Keren Kayemeth Le Jlsroel, 
Ltd. V. I. R. Comrs. (1932), 48 T. L. R. 4/i9. As to (2) 
Refd. General Medical Council v. 1. R. Corars., English 
Branch Council of General Medical Connell e. Same (1028), 
97 L. J. K. B, 678 ; Keren Kayemeth Le Jlsroel, Ltd. v, 
I. R. Oomrs. (1931), 47 T. L. R. 461. 

201. Add. Annotation : — Consd. Re Grove^-Grady> 
Plowden v. Lawrence, [1929] 1 Ch. 557. 

205. Add. Annotations : — As to (1) Consd. Adamson 
V. Melbourne & Metropolitan Board of Works, 
[1929] A. C. 142 ; Re Grove-Grady, Plowden 
V. Lawrence, [1929] 1 Ch. 557. 

206. Add, Annotations : — As to {!) Dbtd. Re Hum- 
meltenberg, Beatty v. London Spiritualistic 
Alliance, [1923] 1 Ch. 237. Consd. I, R. 
Oomrs. V. Yorkshire Agricultural Soc. (1927), 
44 T. L. R. 59 ; Re Grove-Grady, Plowden v. 
Lawrence, [1927] 1 Oh. 557. As to (2) Refd. 
I. R. Comrs. v. Temperance Council of 
Christian Churches of England & Wales 
(1926), 136 L. T. 27. 

208. Add. Annotation: — As to (2) Expld. & Distd. 
Re Grove-Grady, Plowden v. Lawrence, [1929] 
1 Ch. 557. 

208a. If beneficial to community.] — 

Testatrix, who died in 1925, by her will gave 
her residuary estate to her trustees to form 
a trust for the founding, establishing & main- 
taining of a charitable institution ti> be called 
the “Beaumont Animals’ Benevolent Society ” 
under such rules & regulations & under such 
committee of management not exceeding ten 
members & otherwise in all respects as her 
trustees should in their absolute discretion 
think fit, & having regard to her wish that 
the expense of management should be kept 
as low as possible ; provided that all members 
of the committee & of the governing body 
all officials of the said society should be <k 
always have been declared anti-viviseetionists 
&> opponents of aD £port involving the pui suit 
or death of any stag, deer, fox, hare, rabbit, 
bird, fish, or any other animal, & to have for 
its objects (a) the acquisition of land, p(^- 
mitted by a judge of the Ch. Div. or the 


PART I. SECT. 6, SUB-SKOT. 4. 
sg. Trust or benefU of returned sol- 
diers — What amourUs to .) — Claim of the 
SoldienB* Aid Oommission established 


in Ontario by Soldiers* Aid Commifision 
Act, 1916, to administer a charitable 
bequest for the benefit of oharltiee 
dealing with young war widows refused 
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? the Act was held to deal or 
Its for tbe benefit of returned 
e Hammond (1921). 68 D. L. R. 690 
L O. L. R .149,— CAN. 
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Charity Comrs., for the provision of refuges 
for the preservation of “ all animals, birds or 
other creatures not human ; (6) the dis- 
tribution of any part of the yearly income of 
the trust fund amongst such societies or 
homes for the benefit of animals generally 
or for the benefit of individual cases British 
or foreign as the committee of the “ Beau- 
mont Animals’ Benevolent Society” might 
think fit ; (c) the founding, establishing, 

endowing, supporting, maintaining or pro- 
viding of hospitals or homes for animals in 
Great Britain having no declared vivi- 
sectionist upon the governing body or bodies 
thereof or m any way connected with the 
management thereof : — Held : although a 
trust in perpetuity for animals mi^ht be a 
good charitable trust if in its execution there 
was necessarily involved a benefit to the 
community, yet where that element was 
wanting, the trust would be bad ; there- 
fore, trusts in the present case not having been 
shown to be for purposes beneficial to the 
community they were not good & valid 
charitable trusts. — Re Grovb-Orady, Pnow- ] 
DEN v. IiAWBENCE, [1929] 1 Ch. 557 ; 9H 
L. J. Ch. 261 ; 140 L. T. 659 ; 45 T. L. B. 
261 ; 73 Sol. Jo. 168, C. A. ; varied on appeal 
mb nom, A.-G. v. Plowden, [1931] W. N. 
89 ; 171 L. T. Jo. 308 ; 71 L. Jo. 329, H. L. 

210. Add. Annotations : — Consd. Re Tetley, 

National Provincial <& Union Bank of England 
v. Tetlev, [1923] 1 Ch. 258. Apld. Re Smith, 
Public Trustee v. Smith, [1932] 1 Ch. 153. 

213, Add, Annotation : — Refd. Re Gray, Todd v, 
Taylor, [1925] Ch. 362. 

218a. Encouragement of gardening — Charitable.] 
— Re Pleasants, Pleasants v, A.-G., No. 
73b, ante, 

213b. Provision of public recreation for working- 
class people — Valid.] — Testator by his will 
dated Apr. 30, 1929, gave the residue of his 
estate to trustees upon tr\ist to make certain 
payments thereout &. by clause 14 of his 
will, directed that they should hold the 
ultimate residue ” to be expended in some 
scheme or schemes to be approved by my 
trustees for the benefit in the cities of Van- 
couver, & if in the opinion of my trustees 
there is some equally deserving object of the 
nature hereinafter indicated of Nottingham 
or other places of the working people such as 
playing fields parks gymnasiums or other 
plans which will give recreation to as many 
people as possible but as regards Vancouver 
I would not exclude some educational purpose 
being considered by my trustees,” By a 
preceding clause, clause 13, testator had 
made a disposition of certain moneys, in 
certain events, in the following terms : 
” Upon trust for any scheme to be approved 
by my trustees of a national character ex- 
cluding hospitals & works of an educational 
character. Without binding my trusiees I 
would prefer a scheme which would give 
open-air recreation to os large a number of 
»ple as possible.” Testator died on 
J’eb. 14, 1931, leaving ultimate residue of 
the value of about £35,000 ; — Held : (1 ) upon 
the true construcUon of the will, the dominant 
object of testator was the he^th &; welfare 
of the working classes, & the benefits autho- 
rised by clause 14 were the supply of healthy 
recreation, mainly in the open air Ac in par- 


ticular by providing playing fields, parks Aj 
gymnasiums; &(2) through legislative recog- 
nition indicated by Mortmain & Charitable 
Uses Act, 1888 (c, 42), s. 6, of the dedication 
of land to the public for recreation as a 
charitable object, the provision of means for 
public recreation was a charitable object 
within ” the meaning, purview & interpreta- 
tion ” of the preamble to the 43 Bliz. c. 4. 
Accordingly, the ti-usts expressed in clause 14 
of the will were valid charitable trusts. — Re 
Hadden, Public Trustee v. More, [1932) 

1 Ch. 133 ; 140 L. T. 190 ; 48 T. L. R. 9 ; 
75 Sol. Jo. 781 ; std? nom. Re Hadden, 
Public Trustee v. Ware, 101 L. J. Ch. 62. 

AnnMaiion : — As to (2) Consd. Wemher’s Charitable TruBt 
(Trustees) v. I. B. Comrs., [1937] 2 All E. K. 488. 

215. Add, Annotations : — As to (2) Refd. Verge v, 
Somerville, [1924] A. C. 496 ; Keren Kla»ye- 
meth Le Jisi’oel, Ltd. v, I. R. Comrs. (1931), 
47 T. L. R. 401. 

215a. Of Jews to Palestine — Gift to Jewish ’ 

National F\ind — Valid.] — A summons asked 
whether deft, co., the Jiidischer Nationai- 
fonds, Ltd., or some other & what co. was 
referred to in the devise & bequest in the 
codicil to testator’s will of the residuary 
estate to the Jewish National Fund, & 
whether the same was a valid charitable 
gift. By a codicil to his will made in 1919 
testator who died shortly after declared : 

” whereas it is my desire that members 
of my family shall make their home in 
Palestine working living on the land, I 
give, devise, & bequeath all the residue of 
my estate subject as aforesaid to the 
Judischer Nationaifonds which is one of the 
instruments of the Zionist Organisation, for 
the purpose of purchasing land there, & 
enabling such members of my family as are 
in a direct line of descent from my father, 
who may desire, to settle in Palestine subject 
generally to the regulations & conditions that 
may be necessary for the common weal ” : — 
Held : the co. was beneficially entitled to the 
fund to be applied by them so far os was 
necessary for the purpose indicated by 
testator, as to the balance for the general 
purposes of the co. — Re Rosenblum, Rosen- 
BLUM V, Rosenblum (1924), 131 L, T. 23 ; 
68 Sol. Jo. 320. 

Compare Income Tax, No. 476e, post, 

217. Add. Annotations: — As to (1) Consd. I. R. 
Comrs. V. Yorkshire Agricultural Soc. (1927), 
44 T. L. R, 69 ; Re Oranstoun, National 
Provincial Bank, Ltd. v. Royal ^ciety for 
Encouragement of Arts, Manufactures & 
Commerce, [1932] 1 Oh. 637. Generally j 
Refd. General Medical Council v, I. R. 
Comrs., English Branch Council of General 
Medical Council v. Same (1928), 130 L. T. 
225. 

217a* .] — ^Testator devised to the Royal 

Society of Aits two ancient cottages in order 
that the Society might preserve them in their 
present condition. He also gave £700 to the 
Society upon trust to invest & to apply the 
income for the maintenance of the cottages. 
The Society had issued an appeal to form a 
Fund for the Preservation of Ancient 
Cottages, of which testator was aware. The 
Society was by its charter authorised to hold 
real property in mortmain. The objects of 
the fund were to preserve ancient cottages 
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as speolmens models of English craftsman- 
ship so as to teach the lessons of such crafts- 
manship. These cottages were Elizabethan 
&> picturesque : — Beld : the primary object 
of the fund was for the good of the com- 
munity at large. & was charitable in the legal 
sense ; the cottages fell within the objects of 
the fund ; the devise <& bequest were 
charitable. — Re ORANSTOim, National Pro- 
vincial Bank v. Royal Society for. the 
Encocragement op Arts, Manufactures 
& OOMMEROB, [1932] 1 Oh. 637 ; 101 L. J. Ch. 
152 ; 146 L. T. 668 ; 48 T. L, R. 226 ; 76 
Sol. .To. 111. 

217b. Primrose l^eague — Not a oharity.1 — ^Testa- 
trix by her will gave a leasehold house 
“ to the Primrose League of the Conservative 
cause to be used as a habitation in connexion 
with the league or in a manner which will 
benefit the cause ” : — Held : as the gift was 
impressed with a trust & could not be sold, 
& as the league was not a charity, the gift 
failed. — Re Jones, Public Trustee v. 
Clarendon (Earl) (1929), 46 T. L. R. 269. 

217c. Bequest ** unto my country England '' — 
Valid as charitable gift to people of England.] 
— Testator, who died in 1930, by his will 
gave his residuary estate imto my country 
England for — own use & benefit absolutely ** : 
— Held : residuary gift was a valid gift for 
charitable purposes & the residuary estate 
must be transferred to such peraon as His 
Majesty should direct under his sign manual. 
— Re Smith, Public Trustee v. Smith, 
[1932] 1 Ch. 163 ; 100 L. J. Ch. 409 ; 146 
L. T. 145 ; 48 T. L. R. 44 ; 76 Sol. Jo. 780, 
C. A, 

217d. Temperance.] — Re Hood, Public TrUvSteb 
V, Hood, No. 68a, ante. 

Compare Income Tax, No. 472b, post, 

225. Add, Annoiaiions : — Consd. Re King, Kerr 
V. Bradley, [1923] 1 Ch. 243. Refd. Re 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407. 

230. A dd. Annotation : — As fo ( 1 ) FoUd. Re Hooper, 
Parker r. Ward, [1932] 1 Ch. 38. 


280a. .] — Testator 

bequerathed to his exors. & trustees money 
out of the income of which to provide, “ so 
far as they legally can do so & in any manner 
that they may in their discretion arrange,” 
for the care & upkeep of certain graves, a 
vault, cei'tain monuments, a tablet & a 
window. On a summons to determine 
whether the bequest was valid in whole or in 
part : — Held : the rule against perpetuities 
not applying to the trust for the upkeep of 
the tablet & the window, the trust for the 
upkeep of the graves, the vault & the monu- 
ments was valid for twenty-one years from 
testator’s death. — Re Hooper, Parker v. 
Ward, [1932] 1 Ch. 38 ; 101 L. J, Ch. 61 ; 
146 L. T. 208. 

231a. .] — Testator gave £200 to his trustees, 

on trust to invest it & to pay the income 
thereof to a cemetery co. “ during such 
eriod as they shall continue to maintain <te 
eep ” two specified graves “ in the cemetery 
in good order & condition with flowers & 
plants thei*eon as same have hitherto been 
kept by me,” & he declared that, if the 
graves should not be kept in such order 
condition, his trustees should pay & apply 
the income in manner therein mentioned : — 
Held : the gift was a valid gift. — Re Chardon, 
Johnston v. Davies, [1928] Ch. 464 ; 97 
L. J. Ch. 289 ; 139 L. T. 261. 

238a. In memory of testatrix — Valid.] —JBe 

King, Kerb v. Bradley, No* 3a, ante. 

239a. War memorial — Useful character — Valid.] — 

Murray v. Thomas, [1937] 4 All E. R. 645. . 

240. Add, Annotation : — Apld. I. R. Comrs. p. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I, R, Comrs. v. Medici Cheuit- 
able Soc. for West Riding of Yorkshire 
(1926), 136 L. T. 60. 

241, Add, Annotafiona : — ^Refd. I. R. Comrs. v. Soc. 
for Relief of Widows & Orphans of Medical 
Men, I. R. Comrs. v. Medical Charitable Soc. 
for West Riding of Yorkshire (1926), 42 


PART I. SECT. 6, SUB-SECT. 1. 

21ft iv.- 

A direction In a will to the ©xore. to 
deposit a sum in a bank or invest it, 
" the yearly interest to be devoted to 
the care of my arrave,** oreatos. leaving 
statutory provisions out of oonsldera- 
tion, a perpetual tnist ; &, as the pur- 
pose is not chaiitAble. Is void ; but 
legislative sanotion is given to this 
particular form of perpetual trust, by 
above sect. — /fe Jones (1918). 42 
O. L. n, 62 : 13 O. W. N. 405.— CAN. 

e i. ,) — Bequests made to 

bodies incapable of contracting, on 
the condition precedent that they 
should Agree with testator’s trustees 
to care for certain buiial lots for all 
time : — £[eld: void . — fie Lxiso Estate. 
11927) 1 W. W. ri. 699 : 38 B. C. Ji. 
449.— CAN. 

• ii. ~ .1 — Testator be- 

qxioathed a sum In trust, the income 
of which was to be used to clean & 
keep In order certain family graves 
Beld : not charities, & void as a per- 
petuity. — Be Main’s Wiix ' Trusts 
(1933), 7 M. P. R. 139.— CAN. 

e ill. .] — ^A will directed 

that $500 be paid to some trust co. & 
that the proceeds thereof be used to keep 
the grave of testator Sc that of his 
mother in good condition: — Held: 
the bequest infringe the rule against 
perpettdtlos. — Be Hallway Estate, 


fl935] 1 W. W. R. 360 ; 43 Man. L. R. 
81.— CAN. 

232 i. Erection of monument- — To 
testator's memory — Not charHaJltle use ,] — 
A will provided that one-half of the 
residue of the estate be used by the 
exors. towards the erection of a 
monument or some suitable memorial 
to me,** Testator's biisband died after 
the making of the wlU, & she caused 
to bo erected between his grave & the 
space reserved for hers a monument to 
him on which was left a blank space 
apparently intended to be flUed in 
with an inscription for herself after her 
death : — Held : the provision for the 
monument was not an enforceable trust 
nor a charitable bequest which could 
l»e worked out cy-prcs, — Be jEFFKBaoN 
Estate (Man,). 119301 3 D. L. R. 453; 
[1929) 3 \V. W. 11. 690.— CAN. 

PART 1. SECT. 6. SUB-SECT. 2. 

h I. Society of SI, rincent de 

Paid — House of Pt^dence,] — Testator 
bequeathed iSlOO to the Society of St. 
Vincent de Paul, & directed the residue 
of his estate tY> be converted Into cash. 
& paid to the House of Providence 
These were voluntary unincorporated 
associations : — Held : so far as they 
could be paid out of personalty these 
legacies were good ; & should bo pal<l 
over to the persons having the manai^* 
ment of the pecuniary affairs of the 
institatloxis named.— -E lmblbt v. Mad* 
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DBN (1867), 18 Or. S86.— CAN. 

1 1. Fund of BenevoXence. of Freemasons 
— Valid.) — Be Vosz. Public Trustee 
V. Steele, [1926] 8. A. S. R. 216.— 

AUS. 

PART I. SECT. 6, SUB-SECT. 4. 

sk. Superannuation fund for em- 

Q " uies.] — An incorporated trading co. 

sot aside certain moneys to be hold 
by trustees with the object of providing 
indiyidual i>cr8onal benefits, allowances 
& provisions to persons ^vho had been, 
were, or might become its employees. 
It was contemplated by the trust- 
instrument that einployce-s might 
make contributions to tho fund avail- 
able for those purposes. No period 
W'as fixed for the duratitm ol the tru.'^ts, 
nor was any distinction drauTi m the 
instrument between omplojei's who 
were in needy or affluent ciz eumstaiunie. 
Voting power was given to nnuubers 
subject to tbo votes varying aeoonJmg 
to the amount 

The deed aJso i)i'ovidc<l that the lunu 
was not to t>c rz'garded as relieving 
ineinberH from the duty of making 
Drctvisiou for tht)so dependent on them . 
— //cW th(' trust was in favour of a 
fiuctuating body of individimls & not 
an ai)prectibly important claes of the 
community, Sc tho trust was not a 
valid charitable gift. — Re HaRrib 
Soarfk, Ltd., [1935] S. A. S. R. 433.—* 
AUS. 
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T. L. R. 612; I. B. Comrs. v> Yorkshire 
Agricultural i^c. (1927), 44 T. L. R, 69 ; Re 
Prevoet, Uoyds Bank v. Barclays Bank, 
[1930] 2 Ch. 383. 

242. Add, Anyioiatimis — Retd. I. R. Oomrs. v, 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v, Medici Charit- 
able Soc. for West Riding of Yorkshire (1 926), 
42 T. L. R. 612; I. R. Comrs. v, Yorkshire 
Agricultural Soc., [1928] 1 K. B. 611 ; Re 
De Carteret, Forster v, De Carteret, [1933] 
Ch. 103. 

245. Add. Annolaiiom : — ^Consd. Be De Carteret, 
Forster v, De Carteret, [1933] Ch. 103. Refd. 
I. R. Comrs. v. Soc. for Relief of Widows & 
Orphans of Medical Men, I. R. Comrs. v. ' 
Medical Charitable Soc. for West Riding of 
Yorkshire (1926), 42 T. L. R. 612. 

247. Add. Annotation : — Refd. 1. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. h, K. 612. 

249. Add. Annoiaiiona: — Apld. I. R. Comrs. v. Soc. 
for Relief of Widows <fe Orphans of Medical 
Men, I. R. Comrs. v. Medicsd Charitable Soc. 
for West Riding of Yorkshire (1926), 136 
L. T. 60. Consd. Be De Carteret, Forster v. 
De Carteret, [1933] Ch. 103. 

250, Add. Annotatiom : — As fo (1) Refd. i2e Patten, • 
Westminster Bank v. Carlyon, [1929] 2 Ch. 
276. As to (2) Refd. Be Prevost, Lloyds Bank 
V. Barclays Bank, [1930] 2 Ch, 383. 

261. Add, Ctfafion [1912] 1 Ch. 29. 

’ Add. Annotations: — As to (1) Apld. Re 
Patten, Westminster Bank v. Carlyon, [1929] 

2 Oh. 276. As to (2) Refd. Re Kuypers, 
Kuypers v, Kuypers, [1925] Oh. 244, Generally, 
Refd. Re Banci’oft, Bancroft v. Bancroft, 
[1928] Ch. 677. 

261a. London Library.] — A gift of real & 

personal estate to the trustees of an un- 
incorporated voluntary assocn. [the London 
Library], not being a charity, for the general 
purposes of the assocn. held valid, & not open 
to objection on the ground of remoteness. — 
Re Prevost, Lloyds Bank, Ltd. v. Bar- 
clays Bank, Ltd., [1930] 2 Ch. 383; 99 
L. J. Ch. 426 ; 143 L. T. 743 ; 46 T. L. R. 
557 ; 74 Sol. Jo, 488. 

255. Add, Annotation: — As to (2) Refd. Verge v, 
Somerville, [1924] A. C. 496. 

258. Add, Annotation : — Apld. Re Thompson, 
Public Trustee v, Lloyd, [1934] Ch. 342. 

259. Add, AnnotcUion : — As to (1) Refd. Be Grove- 
Grady, Plowden v, Lawrence, [1929] 1 Oh. 
577. 

266. Add, Annotation : — ^Refd. Chesteiman v. Federal 
Taxation Oomr. (1925), 42 T, L. R. 121. 

265a. Gilt to Jewish National Fund — To enable 
testator*s relations to settle In Palestine.] — 

Re Rosenblum, Rosenblxjm v. Rosenblum, 
No. 215a, attto. 

266. Add, Annotations : — As to (1 ) Consd. Re Gray, 
Todd V. Taylor, [1925] Ch. 362. Apld. Re 


Patten, Westminster Bank v, Carlyon, [1929] 
2 Ch. 276. Refd. Re Hadden, Public Trustee 
V, More, [1932] 1 Ch. 133; Peterborough 
Royal Foxhound Show Society v, I. R. 
Comi*s., [1936] 1 All E. R. 813, 

266a. Provision of knickers for ail boys of district — 
Void.] — (1) Testator devised his residuary 
estate on trust, the income to be applied for 
ever in Dividing knickers for boys who resided 
in the F. district, who were not supported by 
any charitable institution, & whose parents 
were not in receipt of parochial relief : — 
Held : as none of the conditions necessarily 
imported poverty & therefore the object of 
the benefaction was not the relief of poverty 
& as the limitation of area did not make the 
trust a good charitable trust, the bequest was 
void as offending against the rule against 
perpetuities. 

(2) A trust which is not a charitable 
trust cannot be changed into a charitable one 
by limiting the area in which it is to operate 
(Eve, J.). — Be Gwyon, Public Trustee 
V. A.-G., [1930] 1 Ch. 265 ; 99 L. J. Ch. 104 ; 
46 T. L. B. 96 ; 73 Sol. Jo. 833 ; svb nom. 
Public Trustee v. A.-G., 142 L. T. 321. 

Annotation : — As to (2) Apld. Ke King, Henderson v* 
Cranmer (1931), 75 Sol. Jo. 781. 

267. Add. Annotation : — Apld. Womher's Charit- 
able Tnjst (Tmstees) v. 1. K. Comrs., [1937] 
2 All E. R. 488. 

267a. Social club — Staff Christmas fund — Invalid.] 

— Testator gave three legacies in the follow- 
ing terms : “ To the Junior Cailton Club, 
Pall Mall, S.W. : £100 of Funding Loan in 
trust to pay the interest yearly to the Staff 
Christmas Fund. To the Union Club, 
Brighton : £100 of Funding Loan in trust 
to pay the interest yearly to the Staff Chiist- 
mas Fund. To the Sussex County Cricket 
Club ; £300 of Funding Loan in trust to pay 
the interest yearly to the Nursery Fund ” : — 
Held : the legacies to the clubs were not 
charitable, &, therefore, invalid . — Re Patten, 
Westminster Bank v. Carlyon, [1929] 2 
Oh. 276 ; 98 L. J. Ch. 419 ; 141 L. T. 295 ; 
45 T. L. R. 504. 

267b. Cricket club — Nursery fund — Invalid .] — Re 

Patten, Westminster Bank v. Carlyon, 
No. 267a, ante. 

270, Add, Annotations : — Apld. Re Ogden, Brydon 
V. Samuel, [1933] Ch. 678. Refd. Re Tetley, 
National Provincial & Dnion Bank of Eng- 
land V, Tetley, [1923] 1 Ch. 258 ; Re Prevost, 
Lloyds Bank v. Barclays Bank, [1930] 2 Ch. 
383 ; R. V. Registrar of Joint Stock Com- 
panies, Ex p. More, [1931] 2 K. B. 197. 

271. Add. Annotation : — Refd. Keren Kayemeth 
Le Jisroel, Ltd. v. I. R. Comrs., [1931] 2 K. B. 
465. 

272a. Gift to Universal Negro Redemption Fund — 
Valid.] — Universal Negro Improvement 
Assocn. Incorporated v. Morter (1928), 
44 T. L. R. 331 ; 72 Sol. Jo. 164, P. C. 

272b. Gift for disabled soldiers of former enemy 
country — Valid.] — Re Robinson, Bebant v, 
German Reich, No. 23c, ante. 
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Part II. — Assurances for Charitable Purposes 


296. Add, Annotation : — Retd. Re Monk, Giffen 
V, Wedd, [1927] 2 Ch. 197. 

302. Add, Annotation : — Refd. Re Grove-Grady, 
Plowden v, Lawrence, [1929] 1 Ch. 657. 

310. Add, Annotation — Reid. Re Berchtold, 
Berchtold v, Oapron, [1923] 1 Ch. 192. 

860. Add, Annotaiion : — Refd. I. R. Oomrs. v. 
Forth Conservancy Board, [1929] A. 0. 213. 

861. Add, Annotation : — Refd. I. R. Comrs. v. 
Forth Conservancy Board, [1929] A. C. 213. 

884. Add* Annotation : — ^Refd. Cross v. Imperial 
Continental Gas Assocn., [1923] 2 Ch. 553. 

897. Add, Annotation Refd. Re Berchtold, 
Berchtold v, Capron, [1923] 1 Ch. 192. 

898. Add, Annotaiion : — Refd. Re Berchtold, 
Berchtold v, Capron, [1923] 1 Oh. 192. 

429. Add, Annotation ; — Refd. Re Porter, Porter v. 
Porter, [1926] Ch. 746. 

432a. Art gallery — Valid— Right of trustees to 
purchase house & grounds.] — Re Towner, 
Eastbourne Corpn. v, A.-G. (1923), 40 
T. L. R. 3. 

464. Add, Annotation : — Refd. Re Grove-Grady, 
Plowden v, Lawrence, [1929] 1 Ch. 657. 


466. Add, Annotation : — Refd. Re Monk, Giffen v, 
Wedd, [1927] 2 Oh. 197. 

472. Add, Annotations : — Consd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Oh. 407. Refd. Re Davis, Thomas v, Davis, 
[1923] 1 Ch. 225. 

480. Add, Annotaiion : — Refd. Re Monk, Giffen v, 
Wedd, [1927] 2 Ch. 197. 

602. For cross-reference before this case, read 
“ SeCy now. Settled Land Act, 1925 (c. 18), 
8. 119, Sched. V.” 

603. Add, Annotaiion : — Refd. Re Grove-Grady, 
Plowden v, Lawrence, [1929] 1 Ch. 557, 

684. For cross-reference before this case, read 
“ See, now, Settled Land Act, 1926 (c. 18), 
8. 29 (4).” 

625. Add. Annotation : — Refd. Re Grove-Grady, 
Plowden v, Lawrence, [1029] 1 Ch. 557. 

629a. Under Education Act, 1921 (c. 61), 

s. 117 — Assurance of land for erection of 
sanatorium — Exempt.] — Re Harrow School 
Governors & Murray's Contract, [1927] 1 
Ch. 556 ; 96 L. J. Ch. 267; 137 L. T. 119; 71 
Sol. Jo. 408. 

638. Add. Annotation : — ^Refd. Re Anziani, Her- 
bert V, Christopherson, [1930] 1 Ch. 407, 


Part III. — Charitable Trusts. 


646. After this case add : — 

.] — See, now. Law of Property Act, 

1925 (c. 20), 8S. 63. 65. 

663. Add. Annotations : — Consd. Re Clarke, Bracey 
V, Royal National Lifeboat Institution, [1923] 
2 Ob. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Oh. 226. 

656, Add, Annotation : — Refd. Re Williams, Wil- 
liams V. All Souls, Hastings, Parochial Church 
Council, [1933] Oh. 244. 

667a. .] — A gift to A, “who will at her 

death dispose of it in such charitable ways for 
good to result from my hard work in accumu- 
lating the property handed over for her use 
only A to do as she may wish in her lifetime,*' 
gives A. only a life estate, & on her death, 
whether before or after testator, the fund 
becomes applicable for charitable purposes & 
is not distributable as on an Intestacy. — Re 
OajMOTll, Public Trustee v. A.-G. (1926), 
69 Sol. Jo. 346, 

668. Add, Annotations: — As to (1) Refd. Keren 
Kayemeth Le Jisroel, Ltd. v, I. R. Comrs., 
[1931] 2 K. B. 466. As to (3) Distd. Re 
Gwyon, Public Trustee v* A.-G. (1929), 46 
T. L. R. 96 ; Wernher's Cliaritable Trust 
(Trustees) v. I. R. Comrs., [1937] 2 All B. R. 
488. Reid. Re Smith, Public Trustee v* 
Smith, [1932] 1 Ch. 163. 


661. Add, Annotation : — Held, Blackwell v. Black- 
well, [1929] A. C. 318. 

673. Add, Annotation : — Refd. Blackwell v. Black- 
well, [1929] A. 0. 318. 

680. Add, Annotation : — Refd. Blackwell v. Black- 
weU, [1929] A. C. 318. 

687. Add, Annotations : — As to (1) Consd. Re 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407, Apld. Re 
Davis, Thomas ik Davis, [1923] 1 (5h. 225. 
Refd. Re Tetley, National Provincial & Union 
Bank of England v. Tetley, [1923] 1 Ch. 268; 
Re Grove-Gradv, Plowden v, Lawrence, [1929] 
1 Ch. 667 ; Re Hood. Public Trustee v. Hood 
(19.30), 143 L. T. 691 ; Re James, Grenfell v, 
Hamilton (1932), 146 L. T. 528. 

687a. .] — A.-G. v. National Provincial & 

Union Bank of England, No. 740b, post 

691a. Fund deposited In names of 

bishop & two archdeacons — Income not 
drawn upon — Date of deposit coinciding with 
creation of new diocese.] — On June 29, 1888, 
money was deposited in a bank in the names of 
the Bishop of Wakefield & two archdeacons. 
In May, 1888, the Diocese of Wakefield was 
newly formed, & H. was eiitlii*oned on 
June 26, 1888, as first bishop of that diocese. 
The income of the fund so deposited was not 


PART II. SECT, 4, SUB-SECT. 6, 


388.-— CAN. 


Stratpowd Bap- 
^ (1869), 8 Ob. 


PART 11. SECT. 6, SUB-SECT. 4. 

t !. Not applicable to .] — 

The above Act is not In force in 
Manitoba. — JBe Fenton Estate, J 
a W, W. R. 867 } 68 D. L. B. 82 
Man. L. R. 846.L.OAN. 
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PART III. SECT. 1, SUB-SECT. 1. 

sro. Bv aettlement — Settlor divesiino 
hiTMelf of income from shares.] — 
TuNLBY V. Federal Oomb. of Tajca- 
TioN (1927), 39 0, L. R. 528.-— AUE. 
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drawn upon, the fund with £900 aocumu* 
lated interest was found intact by the exors. 
of the archdeacon, who was the survivor of 
the three persons in whose names the money 
had been deposited. The fund was not 
contributed to by those in whose names it 
was deposited : — Meld : in such circum- 
stances the exors. of the archdeacon who was 
the survivor were not beneficiaUy entitled to 
the f\md, but the fund was one subject to 
charitable trusts. — ^Pease v. How (1922), 
91 L. J. Cli. 334 ; 126 L. T, 029 ; 66 Sol. Jo. 260. 

691b. Limitation of area Insufllcient.] — Re Gwyon, 
PuBiJo Trustee v. A.-G., No. 260a, ante, 

691c. .] — Re King, Henderson v, Cranmer 

(1931), 76 Sol. Jo. 781. 

692a. — — .] — Re Kemble, Nash v, Lombardini 
(1931), 71 L. Jo. 347. 

702. Add. A nnotation : — Distd. Re How, How v. 
How, [1930] 1 Ch. 00. 

702a. Missionary purposes •• — Valid — Court en- 
titled to regard missionary work of legatee.] — 

Testatrix bequeathed her residuary estate 
for missionary purposes to J. : — Held : 
(1) the ct. could admit evidence that testa- 
trix had often met J. at conferences of 
Christian workers & discussed religious 
subjects with him, & that before she made 
her will she had sent him considerable sums 
of money to aid him in the work in which he 
was so engaged, which was that of pastor of 
a church belonging to a body created solely 
for evangelistic purposes ; (2) having regard 
to that evidence, the gift was not void for 
uncertainty but was a good charitable gift. — 
lie Rees, Jones v. Evans, [1920] 2 Ch. 59 : 
89 L. J. Ch. 382 ; 123 L. T. 667. 

AnnotaiioTis : — A$ to (1) Consd. Re Balo^ Public Trustee ©. 
Rom, 11930] 1 Cb. 224, Distd. Be How, How v. How, 
11930] I Ch. C6, 

702b. ‘‘Parish work’' — Void.] — By her will a 
testatrix gave part of her residuary estate to 
the vicar & churchwardens of a certain 
church “ for parish work ” : — Held : this 
was not a charitable gift, &> accordingly it 
failed. — Re Ashton’s Estate, Westminster 
Bank, Ltd. v, Farley, [1937] 3 All E. R. 
279 ; 106 L. J. Ch. 234 ; 167 L, T. 184 ; 53 
T, L. R. 809 ; 81 Sol. Jo. 499. 

708a. “ Two institutions which I hope to be able 
to name " — VaUd.]---Testatrix, who died in 
1019, left her foreign pi*operty to “ two 
institutions, one for sailors, the other for 
soldiers, which 1 hope to be able to name 
myself, if not, then by my exors.” : — Held : 
the gift ought to be construed, not as a gift 
to two institutions which might or might not 


be charitable, but as a gift to two charitable 
institutions of the kind specified, A; there- 
fore was not too vague but was a good charit- 
able gift . — Re Smith, Blyth v, A.-G. (1920), 
36 T. L. R. 416, C. A. 

705. Add. AfinotcUions : — Consd. R. v. Income 
Tax Special Oomrs., Ex p. Rank’s Trustees 
(1922), 127 L. T. 651 ; Re Clarke, Bracey v. 
Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Expld. Re Smith, Public Tnistee 
V, Smith, [1932] 1 Ch. 163. Refd. Re Davis, 
Thomas v. Davis, [1923] 1 Oh. 226 ; Re 
Hummeltenberg, Beatty v. London Spiritual- 
istic Alliance, [1923] 1 Oh. 237 ; Re Tetley, 
National Provincial & Dnion Bonk of England 
V. Tetley, [1023] 1 Ch. 268 ; Verge v, Somer- 
ville, [1924] A. C. 490 ; General Medical 
Council V. I. B. Comrs., English Branch 
Council of General Medical Council v. Same 
(1928), 97 L. J. K. B. 678 ; Geologists’ Assocn. 
V, I. R. Comrs. (1928), 14 Tax Gas. 271 ; I. R. 
Comrs. V, Yorkshire Agricultural Soc., [1928] 
1 K. B. 611 ; Re Grove-Grady, Plowden v. 
Lawrence, [1929] 1 Ch. 567 ; Re Hood, Public 
Trustee v. Hood (1980), 143 L. T. 691 ; Re 
Schoales, Schoales v, Schoales, [1930] 2 Ch. 
75 ; Keren Kayemeth Le Jisroel, Ltd. v. I. R. 
Comrs. (1931), 47 T. L. B. 461. 

708. Add, Annotations: — Consd. Re Tetley, Na- 
tional Provincial & Union Bank of Eng- 
land V, Tetley, [1923] 1 Ch. 258. Retd. Keren 
Kayemeth Le .Tisro^, Ltd. v, 1. 11. Comrs., 
[1931] 2 K. B. 466. 

716. Add. Annotations: — Apld. Re Bain, Public 
Trustee v. Ross, [1930] 1 Oh. 224. Distd. Re 
Stratton, Stratton v. A.-G., [1930] 2 Ch. 161. 
Consd. Re Ashton’s Estate, Westminster 
Bank, Ltd. v. Parley, [1937] 3 All E. R. 279. 
Refd. Re Tetley, National Provincial & Union 
Bajik of England v, Tetley, [1923] 1 Oh. 258. 

717a. “For such objects connected with the 
church as “ vicar “shall think fit — Valid.] — 
Where testatrix devised A bequeathed all the 
residue of her estate to the vicar of a church 
“ for such objects connected with the church 
as he shall think fit ” : — Held : “ objects 

connected with the church ” did not mean 
parochial objects, but meant objects con- 
nected with the fabric A services of the church, 
A therefore the gift created a valid charitable 
gift . — Re Bain, Public Trustee v. Ross, 
[19301 1 Ch. 224 ; 09 L. J. Oh. 171 ; 142 
L. T. 344 ; 45 T. L. R. 617, C. A. 

Animtations : — Apld. Re Stratton, Stratton t>. A,-G., fI930] 
2 Ch. 161. Folld. Re Hartley, Simpson v. Bourne (1931), 
47 T. L. R. 392. Consd. Re Davies, Lioyds Bank, Ltd. 
V. Mostyn (1932), 48 T. L. R. 639 : Re Ashton's Estate 
Westminster Bank, Ltd. v. Farley, [1937] 8 All E. R. 279. 
Eefd. Re Stratton, Knapman v. A.-O. (1930), 47 T. L. R. 


PART ni. SECT. 2, SUB-SECT. 2.— 
A. (a). 

•p. (HR ** for »(Yme good pvhlic pur- 
po$e ** — Suoh ae emergency hospUal, 
home or park uMh urinary " — 
FaZaki.)— Oox v. Hooan & Victoria 
(JOBPJr. (1926), 36 B. C. R, 286.---CAN. 


PART in. SECT, 2, SUB-SEOT, 2.— 
A. (ft). 


716 !, “ Among such ckariiahle inatitu- 
iiona d: schemes already constituted or 
v'hich may hereafter he constituted as 
they shall in their absolute di^eHon 
select " — Faiid.]— OUNwlNOHAM v. Tal- 
bot, U9321 2 W. W. R. 638 : 3 D. L. R. 
666.-— CAN. 


■t. To he invested in war charities 


at trustees* disoretitm to he selected by 
trustees ** — Valid.) — Re Hammoxd 
(1921), 6«_D. L. R. 590 ; 61 O. L. R. 

•w, Beguest to Bishop ** for diocesan 
jmrposes.**] — Testatrix made bequests 
to the Augrlloan Bishop for the time being 
of the Diocese of Grafton & Armldole 
to be used respectively “ for diocesan 
pTirposes ” & for diocesan purposes 
generally.'* She also bequoathea the 
sum of £20 per annum to the said 
Bishop to be used in support of ” 
an indicated Anglican Church 
Held: (1) upon the true construction 
of the words for diocesan purposes *' 
Sc ** for diocesan punjoses ^neraUy ” 
the discretioii vested in the Bishop 
trustee must be exercised within the 
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scope of diocesan purposes proper, 
that every diocesan purpose proper 
was a religious pxirpose <sc cbarltablo 
in the legal sense. A the gtfb to be 
used for the above-mentioned pur- 
poses were, therefore, valid ; (2) the 
gift of the sum of £20 per annum to 
be used in support of the indicated 
church was a trust for a religious pur- 
pose dc was valid. — Re HaoGbeoor, 
Thompson v, Ajshton (1932), 32 S. R. 
N. S. W. 483 ; 49 N, S, W. W. N, 179. 
— AUS, 


8z. ** Such charitable institutions d: 
schemes ... as my trustees shall in 
their absolute discretion select. eld : 
valid Sc not void for uncertainty. — 
Re OtnofiNOHAM’s Estate (1932), 45 
B. O. R. 643,— CAN. 
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717l>. “Such parochial Institutions or purposes 
as “ vicar “ shaU select “ — Invalid.] — Testa- 
trix, who died in 1929, made a bequest of 
money in trust for the vicar of a parish for 
the time being, to be distributed by him 
“ among such parochial institutions or pur- 
poses as he shall select : — Held : as 
“ parochial institutions or purposes might 
include objects which were not charitable 
the bequest was not a valid charitable gift. — 
Be Stratton, Knai^man v, A.-G., 11931] 
1 Oh. 197 ; 100 L. J. Ch. 62 ; 144 L. T. 169 ; 
47 T. L. R. 32 ; svb nom. Be Stratton, 
Knapman V. Stratton, 74 Sol. Jo. 787, C. A. ; 
affg, S. 0. mb nom. Be Stratton, Stratton 
V. A.-G., [1930] 2 Ch. 151. 

Annotation : — Coiusd. Re Ashton's Estate , Westminster Bank, 
Ltd. V. Farley, [1937] 3 All E. R. 279. 

717c. “ For the beneht of the work of the Cathe- 
dral “ — ^Valld.] — Be Hartley, Simpson v. 
Bourne (Cardinal) (1931), 47 T. L. B. 392 ; 
75 Sol. Jo. 279. 

717d. “ For work connected with the Roman 
Catholic Church “ — Invalid.] — Be Davies, 
Lloyds Bank, Ltd. v, Mostyn (1932), 48 
T. L. B. 539; 76 Sol, Jo. 474; affd, 49 
T. L. R. 5, C. A. 

718. Add* Annoiaiione : — Consd. Be Williams, 
Public Trustee v. Williams, [1927] 2 Ch. 283; 
Be Bain, Public Trustee v. Boss (1929), 45 
T. L. B. 017 ; Be Bain, Public Trustee v. 
Boss, [1930] 1 Ch. 224. FoUd. Be Jackson, 
Midland Bank Executor & Trustee Co. v. 
Wales (Archbp.), [1930] 2 Ch. 389. Consd. 
Re Schoales, Schoales v. Schoales, [1930] 2 
Ch. 75. Apld. Be Stratton, Stratton v* A.-G., 
[1930] 2 Ch. 151. Refd. Be Stratton, 

Knapman v. A.-G, (1930), 47 T. L. B. 32. 

718a. Trustees empowered to change objects 11 
interests of Church better served,] — Be 
Williams, Public Trustee v, Williams, 
No. 75a, ante* 

718b. Gift to Archbishop to be applied “ in his dis- 
cretion in any manner as he might think best 
for helping to carry on the work of the Church 
in Wales.“] — Testatrix made a bequest of 
half her residuary estate to the Archbishop 
of Wales for the time being to be paid & 
applied by him in or towards the General 
Fund belonging to the Church in Wales, or in 
his discretion in any manner as he might 
think best for helping to cany on the work 
of the Church in Wales ; — Held : the alterna- 
tive gift was too indefinite in that it could not 
be said that the application of it by the 
Archbishop must be for a charitable purpose, 
& the whole gift was therefore void . — Be 
Jackson, Midland Bank Executor & 
Trustee Co., Ltd. v. Wales, Archbishop 
OF, [1930] 2 Oh. 389; 99 L. J. Ch. 450; 
144 L. T. 102 ; 46 T. L. B. 668. 

720. Add* Annotaiione : — Consd. Be Clarke, Bracey 


V. Boyal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Be Chapman, Hales v* A.-G. 
(1922), 91 L. J. Oh. 527 ; Re Davis, Thomas 
V* Davis, [1923] 1 Ch. 225 ; Be Tetley, 
National Provincial & Union Bank of Eng- 
land V* Tetley, [1923] 1 Ch. 258, 

721. Add. Annotations : — Consd. A.-G. v* National 
Provincial Bank, [1924] A. 0. 262 ; Be Smith, 
Public Trustee v* Smith, [1932] 1 Ch. 163. 
Refd. Verge v. Somerville, [1924] A. 0. 496; 
Re Hadden, Public Trustee v* More, [1932] 1 
Ch. 133. 

728. Add Annotation : — Consd. Be Tetley, Na- 
tional Provincial & Union Bank of Eng- 
land V* Tetley, [1923] 1 Ch. 258. 

724a. “ Charitable or public institutions “ — At dis- 
cretion of trustees — Void.] — By his will dated 
May 3, 1918, testator, after making certain 
specific & pecuniary bequests & giving an 
annuity to his wife, devised &; bequeathed all 
his real & personal estate not thereby other- 
wise disposed of upon trust for conversion 
& investment of the net residue as therein 
mentioned. He directed his trustees “ to 
hold the residuary moneys & investments 
upon trust, subject to payment of the wife's 
annuity, to pay & apply the same for the 
benefit of one or more charitable or public 
institutions in Wales as they may deem 
advisable in their absolute discretion & in 
such proportions & shares as they may deem 
fit " : — Held : the non-charitable objects of 
the residuary gift were too vague, & the 
whole gift failed for uncertainty. — Re Davis, 
Thomas v* Davis, [1923] 1 Ch. 225 ; 92 
L. J. Ch. 322 ; 128 L. T. 735 ; 39 T. L. B. 
201 ; 67 Sol. Jo. 297. 

725. Add. Annotation : — Refd. Re Clarke, Bracey 
V. Boyal National Lifeboat Institution, [1923] 
2 Ch. 407. 

728a. “ To such charities or to such religious 
bodies ” — As trustees in their discretion shall 
think fit — VaUd.] — Re Tomkinson, M‘Crba 
& Bell v* A.-G. op the Duchy op Lan- 
caster (1929), 74 Sol. Jo. 77. 

781. Add* Annotations : — Consd. Re Tetley, 
National Provincial & Union Bank of Eng- 
land V* Tetley, [1923] 1 Ch. 258. Dlstd, 
I. B. Comrs. v. Boberts Marine Mansions 
Trustees (1927), 43 T. L. R 270. Consd. 
General Medical Council v, I. R. Comrs., 
English Branch Council of General Medical 
Council V. Same (1928), 97 L. J. K. B. 678; 
Re Grove-Grad y, Plowdent). Lawrence, [1929] 

1 Ch. 667 ; Be Smith, Public Trustee v* Smith, 
[1931] 2 Oh. 364. Refd. Be Clarke, Bracey v. 
Boyal National Lifeboat Institution, [1923] 

2 Oh. 407 ; Re Davis, Thomas v* Davis, 
[1923] 1 Ch. 226; A.-G. v. National Pro- 
vincial Bank, [1924] A* 0. 262 ; Verge v* 
SomerviUe, [1924] A, 0. 496; I. B. Comrs. 
V. Yorkshire Agricultural Soc., [1928] 1 K. B. 


PART HI, SECT. 8. SUB-SECT. 2.— B, 

t i. **. ChaarUdbU or other deaentlng 
instUuiiom — As trustees think fUr^ 
Void.] — Campbbjll'8 Tbdstbbs V. 
Campbell, [1921] 8. 0, (H. L.) 12 : 68 
Sc. L. R. 69.-SCOT. 


b 1. ** Benevolent, charUdble re^ 
liffious institutions ** — As trustees think 
— In limited localitV'-^’VaJid.'h* 
Edgab, bto. tJ. Cassells, [1922] 8. C. 
395 ; 69 So. L. R. 304.— SCOT. 


0 L — the law of Sootlaad a 


tnist for •* charitable or benevolent ” 
purposes is a trust for “ charitable ** 
purposes alone. — Jackson's Tbustkes 
V, Inland Revenue, [ 1928 ] S. 0 . 679 ; 
10 Tax Cae. 4«0.— SCOT. 

0 il. In particular plaee — As 

trustees shall think deserving.] — He 
Greaves (B. 0.). [19171 1 W. B. 
997.— CAN. 

sff. ** Charitable, religioiis, philan- 
thropic, educational, or scientific " — 
Poia.l— Testator directed his trustee 
to hold the stuTplus of his residuary 
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Im 


ate on trust, to invest the same Sc 
the net annual income to named 
iren & another named poi-son for 
equally, or to the survivors. Sc 
m the death of the survivor to hold 
residuary estate upon trust for 
h charif^ible, reliurlous, nhilanthroplo, 
icational or sclontltlo institution, or 
iitutioua absolutely " os Ms trusty 
uJd select . . . : — Held: the gift 
I void for uncertainty.— Re WmTB, 
souTOR Trustee & Agency Co. 
South Australia, Ltd. v. A.-0«, 
131 S. A. S. R. 129.— AUS. 
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611 ; Midland Ooimties Ingtxtutiou of Engi- 
neers V, I. R. (Sonars. (1928), 14 Tax Cas, 285 ; 
Keren Kafemeth Le Jisroel, Ltd. v. I. R- 
Comrs. (1931), 47 T. L. R. 401 ; Master 
Mariners, Honourable Co. of v. I. R. Comrs. 
(1932), 17 Tax Cas. 298 ; Peterborough 
Royal Foxhound Show Society v, I. R. 
Comrs., [1936] 1 All E. E. 813. 

734. Add. Annotation : — ^Refd. Verge v. Somerville, 
[1924] A. 0. 490. 

735. Add. Annoiaiiona : — As to (1) Retd. Re Tetley, 
National Provincial & Union Bank of Eng- 
land V. Tetley, [1923] 1 Oh. 258. As to 
(2) CoDSd. Re Bain, Public Tiuatee v. Ross 
(1929), 45 T. L. R. 617. 

785a. “ Charities & Institutions *• — As executors 
In their absolute discretion think fit ** — Void.] 

— Be CL.AKKB, Brace Y v. Royaj. Nationajl 
Lifeboat Insttitjtion, No. 47a, ante. 

789. Add. Annotations : — Consd. Caldwell v. Cald- 
well (1921), 91 L. J. P. 0. 95; A.-G. r. 
National Provincial Bank, [1924] A. O. 262 ; 
Re Gwyon, Public Trustee v. A.-G. (1939), 
46 T. L. R. 96 ; Re Smith, Public Trustee v. 
Smith, [1932] 1 Ch. 153 ; Re Ogden, Brydon 
V. Samuel, [1933] Ch. 678 ; Re Spencer’s 
Estate, Barclays Bank, Ltd. v. Stockton-on- 
Tees Corpn., [1937] 3 All E. U. 684, Refd. 
Re Davis, dliomas v. Davis, [1923] 1 Ch. 225 ; 
Re Stratton, Sratton v. A,-G., [1930] 2 Ch. 
161 ; Re Hadden, Public Trustee v. More, 
[1932] 1 Ch. 133. 

740a. ** Charitable purposes ** directed by testator ' 
or for such objects as executor selects — Void.] 
— Re Chapman. Hales v. A.-G., No. 1424a, 
post. 

740b. ** Patriotic purposes or charitable institutions ' 
or objects — At discretion of trustees — Void.] 

— (1) Testator by his will directed his trustees 
to apply one-fifth of his residuary estate 
“ for such patriotic purposes or objects & 
such charitable institution or institutions or 
charitable object or objects in the British 
Empire as they in their absolute discretion 
should select : — Held : the words of the gift 
must be read disjunctively, “ patriotic pur- 
poses ” were not necessarily charitable, & the 
gift was void for uncertainty. 

(2) The general rule is clear that if you are 
making a will j^ou must declare your wishes, 

& not leave it in wide & uncertain terms to 
some one else to make a will for you. Special 
treatment is meted out to a gift for charitable 
purposes, ^ in that case the cts. have recog- 
nised that it is open to a testator who declares 
a charitable purpose to leave it to his trustees 
to select the particular charities for whose 
benefit his fund is to be applied. But that 
does not apply to cases not coming within the 
description of charity (Viscount Cave, C.). — 
A.-G. V . National Provtnciai. & Union 
Bank op England, [1924] A. C. 262 ; 40 
T. L. R. 191 ; 68 Sol. Jo. 235 ; sub nom. Re 
Tetlet, A.-G, V. National Provincial & 
Union Bane op England, 93 L. J, Oh. 231 ; 
181 L. T. 34, H. L. ; affg. S, 0. svb nom. Re 
Tetlet, National Provincial &; Union 
Bank op England, XiTD. v. Tetley, [1923] 

I Ch, 258, 0. A. 


<0 (1) Consd. Re Grore-Grady, Plowden t?. 
Lawrence. {10291 1 Oh. 6.57. ExjM. ReSmitbp l^bllo Trustee 
V. Smith, [1932] 1 Ch. 153. Oonsd. Bonar Law Memorial 
Trust r. I. R. CJomw. (1933), 49 T. L. R. 220. BM. V 
V. Somerville, (1924) A. O. 496 ; I. B* Comrs. e. Rol 


Roval Foxhound Show Society v. I* Ua66] 

1 All E. R. 813. 

746. Add. Citation »1 L. J. P- C- »5. 

748. Add. Annotation .-—As to (1) 

mA.n t;. Federal Taxation (Domr. (1926), 42 
T. L. R. 121. 

749. Add. Annotation : — Refd. Re Public 

Trustee v. Smith, [1932] 1 Oh. 153. 

761. Add. AnnotcUirOn : — Refd. Re Tetl^, National 
Provincial & Union Bank of England v, 
Tetley, [1923] 1 Ch. 258. 

761a. Objects of charity or any other public 
objects ** — “ In parish of F.** — Valid.] — By 
her will made in 1889 testatrix bequeathed 
all her residuary estate to trusted upon 
trust to apply such paints thereof as were 
applicable by law for charitable legacies, in 
such manner as her trustees should, in their 
absolute discretion, think fit, “ for the 
benefit of the schools, & charitable institu- 
tions, & poor, & other objects of charity, or 
any other public objects in the parish of F.” : 
— Held : it was a good charitable gift of the 
whole residuary estate, & was not to be read 
disjunctively. — Re Bennett, Gibson v. A.-G., 
[1920] 1 Ch. 305 ; 89 L. J. Ch. 269 ; 122 
L. T. 578 ; 84 J. P. 78 ; 64 Sol. Jo. 291, 

Annotation : — Refd. Re Tetley, National Provincial & Union 

Bank of England e. TeOey, fl923] 1 Cb. 258. 

764. Add. Annotations : — Refd. Adamson v. Mel- 
bourne & Metropolitan Board of Works, 
[1929] A. C. 142 ; Be Grove-Grady, Plowden 
V. Lawrence, [1929] 1 Ch. 557. 


765a. ** Hospital or other charitable or benevolent 
institution ** — Valid.] — By his will, made in 
1917, testator gave his residuary estate to 
trustees upon trust to apply the same & the 
income thereof in providing or endowing, or 
assisting in providing or endowing, any 
hospital wards, beds, or cote, or other like 
or similar objects, as his trustees should in 
their absolute discretion think fit, in memory 
of his late wife, ** for, at, or in connection 
with, any hospital or convalescent home or 
other charitable or benevolent institution ** ; 
& testator expressed the wish, but not so as 
to impose any legal obligation on his trustees, 
that such hospital or other charitable or 
benevolent institution should be in, or con- 
nected with, the parish of St. Marylebone, 
London, or at, or in connection with, the town 
of Kilmarnock ; — Held : the word hos- 
pital ** where it was first used in the will 
was used in an adjectival sense, & applied 
to the following words “ wards, beds, or 
cote ** ; the primary intention of toatator was 
to provide or endow the same, & the places 
where they could be provided or endowed 
must be hospitals or convalescent homes or 
other charitable institutions, & the words 
“ benevolent institution ” must be con- 
strued as ejusdem generis, with “ hospital ; 
& therefore the bequest bonstituted a good 
& valid charitable gift. — Re Ludlow, Bencjb- 
JONBS V. A.-G. (1923), 93 L. J. Oh. 30, G. A. 

768. Add. Annotation : — Foild. Re Porter, Porter 
V . Porter, [1925] Oh. 746. 

'66. Add. Annotation : — As to (2) Consd. Ee Porter, 
Porter v. Porter, [1925] Ch. 746. 



709* Add* Re Pcnter. Potter 

V. Porter, [19263 Oh. 746. 

709a. Invalid gift for maintenance of family 
graves — Surplus to rector of B. — Void for 
uncertainty.] — Powr^ v, Powlbr (1804), 
88 Beav. 016 ; 33 L. J. Oh. 674 ; 10 L. T. 
682 j 28 J. P. 707 ; 10 Jur. N. 8. 648 ; 12 

W. R. 972 ; 66 B. R. 607. 

Distd. Re WlUlamfl (1877), 5 Oh, D. 735. 
Retd. Hoare t?, Oabome (1866), 80 J. P. 309 ; Re Hlgley’s 
Trusts (1866), 36 L. J. Ch. 147 ; Choa Ohoon Neoh v. 
Spottiswoode (1869), Wood’s Oriental Oases, App. I. 

769b. Gift for maintenance & upkeep of masonic 
temple — ^Residue to masonic charities — IVhole 
gift voId.]~By a codicil to his will testator 
directed his exors., on the death of his wife, 
to pay from his estate to the trustees of a 
masonic temple, erected by him to the memory 
of his son, £10,000, to be invested & the 
interest applied by the trustees, in their full 
& sole discretion, to the maintenance & up- 
keep of the masonic temple, <fe the balance, 
if any, to be applied in favour of any masonic 
charities which the trustees might select. 
The masonic temple was to be used for masonic 
ceremonies, & smaller rooms for lodge 
meetings, business & meetings of a social 
but not political character. Upon a summons 
to ascertain whether the legacy was valid or 
not : — Held : (1) the decisions in the “ tomb 
cases were inapplicable ; (2) the whole 

income of the fund being charged with a 
trust, at the discretion of the trustees, for a 
primary object which was invalid, the ct. was 
not entitled to control this discretion, & 
institute an inquiry at chambers as to the 
amount of income necessary to be applied for 
maintenance & upkeep of the temple, so that 
the gift of the balance would be valid ; (3) as 
the primary gift was not sufficiently defined, 
the whole legacy was void for uncertainty. — 
Re Porter, Porter v* Porter, [1925] Cli. 
746 ; 95 L. J. Ch. 46 ; 133 L. T. 812. 

770. Add, Annotation ; — Consd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 163. 

771. Add. AnnoicUions : — Consd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re King, Kerr v. Bradley, 
[1923] 1 Ch. 243. 

772. Add, Annotation : — Refd. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 

776. Add. Annotation : — Folld. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 

786. Add, Annotations : — Consd. Re Clarke, Bracey 
V, Royal National Lifeboat Institution, [1928] 
2 Oh. 407. Refd. Rs King, Kerr v, Bradley, 
[1923] 1 Oh. 248. 
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794. Add. Annotations : — Apld. Re Clttrke, 

V, Royal National Ldfel^at Institution, [1928] 
2 Oh. 407. Refd. Be Davis, Thomas v. Davis, 
[1923] 1 Ch. 226. 

795. Add. Annotations : — Apld. Re Clarke, Bracey 
V. Royal National Ijifeboat Institution, [1923] 
2 Oh. 407. Refd. Be Davis, Thomas v. Davis, 
[1923] 1 Oh. 226. 

810. For appointment ** read apportionment.** 

816. Add, Annotation : — Refd. Re Crove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 

817, Add. Annotation : — Consd. Re Bain, Public 
Trustee v. Ross (1929). 45 T. L. R. 617. 

S23a. Description not confined to charitable 

purposes — Description having particular 
meaning in religious denomination to which 
testator belonged.] — In construing gifts of 
recent date, evidence is not admissible to show 
that words having a clear ordinary meaning 
were used in a special narrower sense. 

Testator, a member of the “ Brethren,” or 
** Plymouth Brethren,” by his will left all his 
property, subject to a life interest, to his 
widow, to be divided into two equal parts, 
one for his sons, & the other for his trustees 
” to distribute between the various good 
works which I & my wife have been in the 
habit of assisting. . . After the widow’s 
death this summons was taken out to deter- 
mine whether that direction created a good 
charitable trust. Affidavits were tendered 
to the effect that among the “ Brethren ” 
“ good works ” was a phrase in common use 
to indicate works distinctly religious, i.e. 
Christian, ^ suggesting that testator had 
used it in that sense : — Held : there was no 
evidence of the significance with which the 
testator had used the words, & the statement 
as to their use among the “ Brethren ” was 
not evidence of constant use in such a sense 
as would exclude non-religious charitable 
objects. — Re How, How v. How, [1930] 1 Ch. 
66 ; 99 L. J. Ch. 1 ; 142 L. T, 86. 

832, Add. Annotations: — As fo ( 1 ) Apprvd. Black- 
well V. Blackwell, [1929] A. C. 318. As to 
(2) Reid. Re Keen, Kvershod v. Griffiths, 
[1937] Ch. 236. 

886. Add, Annotations Re How, How v. 

How, [1930] 1 Ch. 66. Refd. Tsang Chuen v. 
Li Po Kwai, [1932] A. C. 715. 

B. Names of Charities omitted or left blank 
(Vol. VIII., p. 305). 

For ” See Nos. 1419 et aeq.,posU'' read “ See^ 
atsOf Nos. 1419 et seq., postf* & add as 
follows ; — 


PART III. SECT. 2, SUB-SECT. 8.— 

B (b). 

770 1. Gift Qf residue or avrplua for 
ohaHtable purposes — Valid , ) — Testa- 
trix gare the residue of her estate upon 
trust for conversiou & directed the 
same to be expended upon the er^lon 
in a certain oenieter 7 of a monument 
(with minute directions as to its nature 

surroundings) to the memory of her 
deceased son. 6c the sum of S50 to he 
paid to the proper person for the per- 
petual care of the ground. a 3^ 
oertain other directions the will con- 
tinued, “ I direct that any money left 
unexpended after the erection ISc com- 
pletion of the said monument to he 
paid to the treasurer of the Children’s 
Hospi^t Oamperdown . . ; — Bdd : 
the sp^al rule In the class of QjMies 
known as the ** tomb oases ” applM. 


therefore, the primary glfte for the 
erection of the monument Sc for the 
perpetual care of the ground having 
failed, the whole of the residuary fund 
was applicable to deft, charity. — 
POOIiEY V. Koyai* Axexandra Hos- 
PITAX FOR C5HILDBEN (1932), 32 8. R. 
N. S. W, 469 49 N. S. W. W. N. 156. 

—AUS. 

PART IlL SECT. 4. SUB-SECT. 2.— B. 

884 1. ddmUted — Description apply- 
ino indifferently to more than one charity 
— ** Old People's Home ” — Old Folks 
Home or Maison dee Vieux.y^Re 
Smith a9l2). 22 W. h. R. 630 ; 3 
W, W. B. 899 ; 22 Man. L. R. 766 ; 
8 D. L. R. 93.--CAN. 

ga 4 II. cm to ** St James* 

Presbyterian Church, 8376 which I owe 
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it **~^Two St. James* Chiirches — Evi- 
dence of debt ] — Re McLautun Legacy 
(1911), 9 E. L. R. 326.— CAN. 

PART III, SECT, 4. SUB-SECT. 2.— C. 

830 il. — — ■ — — VVhei’e testator 
made a bequest to a i^oeioty, ^ it was 
found no society exactly corrospouding 
to the des^lgnatioii giv'cn by tentator 
was known : if society 

Is uilfldoacribecl, tbo ct. will It poasible, 
discover from aurroimding circuni- 
stanoes, what society was intended. 
The ct. will admit extrinsic cridenoe to 
detomiine what tof'tator’s words ex- 
press. Evidtmeo to show that testator 
enbacribod to a particular society will 
be ailrultted, to show what was in his 
mind when ho made the bequest. — Re 
ALEXANDIER’9 WiLh (1885), 7 Nfld. 
L. R. 42.— NFLD, 
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841a. Gift to two institutions^ one for sailors^ the | 
other lor soldiers, which 1 hope to be able to 
name myself, if not, then by my executors ** — 
Valid.] — Testatrix, who died in 1919, left her 
foreign property to “ two institutions, one 
for sail 01 * 8 , the other for soldiers, which I 
hope to be able to name myself, if not, then 
by my exors.*' : — Held : the gift ought to be 
construed, not as a gift to two institutions 
which might or might not be charitable, but 
as a gift to two charitable institutions of the 
kind specified, & therefore was not too vague 
but was a good charitable gift. — Re Smith, 
Blyth V. A.-G. (1920), 36 T. L. li. 416. C. A. 

, Gift to any institution in Sussex assisting 
crippled ex-service men.] — Testator be- 
queathed his residuary estate to any institu- 
tion formed in Sussex for the purpose of 
housing, aiding & assisting crippled ex-service 
men or, if no such institution, directed the 
formation of such an institution : — Held : 
a home which provided lodgings for crippled 
ex-soldiei*s & sailors belonging to the dis- 
trict who had for the time being nowhere 
else to go, satisfied the conditions of the 
wili, & a scheme for the administration of 
the fund was directed. — Rc Bloomfield, 
Public Trustee v, Kohlbeck (1933), 77 
Sol. Jo. 539. 

841c. ** Institutions established for benevolent 
purposes — Void.] — A testatrix domiciled 
in New Zealand, bequeathed to the trustee & 
exor. of her will (resp. co.) her residuary 
estate, “ to apply the same in making other 


bequests towards institutions, societies of 
objects established in or about Auckland 
aforesaid for charitable, benevolent, educar 
tional or religious purposes *’ within the 
absolute discretion of the trustee : — Held : 
the gift failed for uncertainty, as a gift for 
‘‘ benevolent purposes is not a good 
charitable gift. — ^A.-G. for New Zealand v. 
New Zealand Insurance Oo., Ltd., [1936] 
3 All E. E. 888 ; 53 T. L. R. 37 ; 80 Sol. Jo. 
012, P. C. 

843a. Poor of parish where testator buried — 

Direction as to place of burial — ^Subsequent 
parol direction as to different place.] — Testa- 
trix, by her will, directed that her remains 
should be deposited in the church nearest 
which she might chance to die ; & in a sub- 
sequent part of the will gave a legacy to the 
poor of the parish where her remains were 
deposited. Her executrix, in pursuance of 
parol directions ^ven subsequent to the date 
of the will, buried her in the neighbouring 
parish of W. : — Held : uevert.heless, the poor 
of the parish of B., where testatrix died, were 
entitled to the legaev. — Salter v. Farby 
(1843), 12 L. J. Oh. 411 ; 1 L. T. O. S. 76; 
7 Jur. 831. 

856. Add, Annotation : — Refd. Re Lucas, Rhys 
V. A.-G., [1922] 2 Ch. 52. 

864a. Gift to German Reich — For benefit 

abled German soldiers — Valid.] — Re Robin- 
son, Bbsant V, German Reich, No. 23c, ante, 

865. Add, Citation : — 3 Leon. 18. 


PART HI. SECT. 4, SUB-SECT. 3.-— A. 

sa. Ptiblic instUutiona in Scotland — 
Void.] — Testator directed his trustees, 
upOQ the expiry of a life-rent of the 
residue of his estate, to pay appro- 
priate & distribute the free resiaue & 
remaluder of my said estate Sc effects at 
such times Sc in such iiroporUous as my 
trustees may think fit to Sc among such 
poor persons in E. or such charitable, 
educational, or benevolent societies or 
public institutions In Scotland as my 
trustees shall select ** : — Held : the 
words “ public institutions in Scot- 
land ** were to be read as Indicative 
of a separate class ; they wore too 
indefinite to receive elleot ; & the whole 
bequest was void from uncertainty. — 
Reid *8 Trustees v. Cattanaoh's 
Trustees, [1923] S. C. 727.— SCOT. 

sb, ** Jny worthy catise ** — Void,] — 
A clause of a will reads as follows : 

the balance of my estate I leave 
entirely In the hands of my exor. to 
aid Sc help any worthy cause or causes 
as he shall think fit Held ; the will 
did not create a valid charitable trust. 

PLANTA V, GREENSHIKLDS, [1931] 1 

W. W, H. 401 ; 2 D. L. R. 189 ; 43 
B. C. R. 439.— CAN. 

sd. ** Pious acts " — Void ,] — In con- 
etrulng a will which, after providing 
for certain pecuniary legacies, dii-ected 
that the balance income be spent on 

pious aots ” according to the dis- 
cretion of the trustees : — Held : be- 
quest void for uncertainty. — Satkarhi 
BHATTAORAR yA V. HaEaRZLAL HHANNA 
(1930), I. lu R, 58 Calc. 1025.— IND. 

PART UL BfiCT. 4. SUB-SECT. 8.— C. 

sw. Advancement of art, sdmee or 
liferafwre.]—- A testator directed Ms 
trustees to bold the resldULe of his estate 
for behoof of bis sister in liferent, with 

E ower to enoroaoh on the capital. Sc on 
er death to make certain payments. 
He further provided : ** & If there is 
still any residue left my trustees shall 
apply it in whatever manner to them 
may seem most suitable for the . 


adva-nocment of art, science, or litera- 
ture In the burgh of C .** : — Held .* the 
bequest was void from uncertainty. — 
Harper’s Trustees t, Jacobs, [1929] 
S. C. 345.— SCOT. 

sx. Gift to ** missions^Corean dr Homs ** 
— TeMator conirihulor to Presbyterian 
missions ,] — Where a legacy was to 
“ the missions, Oorean & Horne,” & 
testatrix had been in the habit of con- 
tributing to the Home Sc Oorean Mission 
Fund in oonnection with the Presby- 
terian Church in Canada : — Held : the 
legacy In question should go to the 
latter fund . — Re Henderson Estate 
(1914). 14 E. L. R. 401.— CAN. 


ay. Gift to the Wind. 1— A gift by wlU 
to the blind, simplicUer, is a good 
charitable gift . — Re Bond ; Brennan 
V. A.-G., (19291 V. L. R. 333 ; [1929] 
Argus L. R. 300.— AUS. 

BO. ** Orphanages ,**] — After certain 
gifts testator directed that ” the 
balance of my estate shall be equally 
divided : Salvation Army Rescue 

Home ; Horae for Incurables, Fuller- 
ton : SouXh Austxulian Protestant 
Orpnanages ; Minda Home.” There 
was one institutioii in South Australia 
whose rules provided for the care of 
orphans of a particular denomination ; 
there were also other institutions whose 
rules enabled them to receive not only 
orphans but other children whose con- 
dition needed relief. All these insti- 
tutions, including the first-named, as 
a practioe received children other than 
orphans: — Held: whether an insti- 
tution was or was not an orphanage 
was a question of foot. Sc both the 
rules Sc practioe of the institution were 
to be considered. An orphanage Is 
an institution where the main or 
primary purpose which it Is actually 
fulfilling is to provide Sc care for 
orphaned chlldi*en. The orphanages 
took one-fourth, of the residue of the 
estate, to be divided equally between 
them . — Rc Dodson, (1931] S. A. S. E, 
387.— AUS. 

•e. ' Bight of executors to come to 
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arrangement with charity ,] — Gift to 
Pioton Academy, Ploton, in aid of poor 
& deserving young men & women 
getting an education, Pioton Academy 
was one of the public schools of l^oton : 
— Held : neither the trustees of the 
Picton Academy Educational Founda- 
tion. nor the Board of School CJomrs. 
for town of Pioton were entitled, but 
the oxors. were entitled to make an 
arrangement with the trustees of the 
Pioton Academy Educational Founda- 
tion . — Re Loooie’s Will (1934), 8 
M. P. R. 298.— UAN. 


PART III. SECT. 4, SUB-SECT. 3.— D. 

1 i, Industrial Stdiool for 

Blind, B, Place ” — ” Royal JnsiUiUion 
for Blind Incorporated ” in B. Place 
entitled,] — Re Vosz, Public I’rustee 
V, Steele, [1926] S. A. 8. R. 218.— 
AUS. 


I ii. Home Mission Ex- 

tension Fund — Home Mission dr For- 
ward Movement entitled .] — Testatrix 
after making certain bequests provided 
that ” the residue is to be paid to the 
Home Mission Extension Fund of the 
Cong. Church & the other to the 
London Missionary Society to be kept 
at interest.” The Congregational 
Union had no fund known under the 
above name ; there was a fund known 
as the Home Mission Sc Forward 
Movement Board : — Held : testatrix 
intended to indicate a certain purpose 
by the use of the words ” Home 
Ailssion Extension ” & a gift was 
expressed to the Congre^tional Union 
&: Home Mission for Home Mission 
purposes . — Re Turner, Elder's Trus- 
tee Sc Executor Co., Ltd. v. Morialta 
Protestant Children's Homes In- 
corporated, [1930] 8. A. S. R. 223. — 
AUS. 


1 lii. ” Home for Fallen 

Girls ” — ” Church Home for Girls ” 
entitled .] — On new evidence adduced 
on a further hearing of the application 
the original hearing of which Is reported 
(1936] 3 W. wTr. 620, it appeared 
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S60* Add, Annotation : — Refd. Re Forshaw, Wal- 
lace V, Middlesex Hospital (1934:), 51 T. L. it. 
97. 

875. CiicUion ;-~-Fop 2 W. R, 154 read “ 21 

W. R. 164.’^ 

876a. London General Hospital Fund 

— King Edward's Hospital Fund for London 
or London Hospital — Former entitled.] — Re 

Boeinger, Meara V, King Edward’s Hos- 
pital Fond for London (1931 ), 48 T. L. R. 14. 

884a.^ ** Chelsea Hospital” — Royal 

Hospital, Chelsea.] — The ct. held that a 
testamentai’y gift to “ the Chelsea Hospital 
went to the Royal Hospital, Chelsea, & not 
to any other hospital having “ Chelsea ” as 
part of its name. — Re Db Jong, Public 
Trustee v, Goldsmid (1929), 46 T. L. R. 
70 ; 73 Sol. Jo. 850. 

Gift to ” Soldiers' Crippled Homes 
Three claimants — Legacy divided.] — Testa- 
trix by her will bequeathed part of her estate 
to “ Soldiers’ Crippled Homes.’* In response 
to advertisements three institutions put in 
claims : — Held : as there was nothing to 
show that testatrix knew about these insti- 
tutions, the fairest course would be to divide 
the bequest equally between the three. — 
Re Husband, Neave v. Babnardo’s Homes 
National Incorporated Assocn. (1923), 
58 L. Jo. 600. 

894-a. “Diocesan Curates’ Aid Society” — 

Testator resident in Oxford — Oxford Diocesan 
Spiritual Help Society entitled.] — Re Johnson, 
Goodrich i\ Ogle (1893), 9 T. L. R. 277. 

894b. Gift to three bishops for poor of dioceses 

— One bishop a suffragan.] — Re Smith, 
Trevor v. Goo dh all (1934), 61 T. L. R. 
108 ; 78 Sol. Jo. 839, 

896a. “ Southwark Diocesan Society ” 

— Southwark Diocesan & South London 


Fund.]— -iile Watt, Hicks v. Hill, [1932] 2 
Oh. 243, n,; 101 L. J. Ch, 417, n. ; 147 L. T. 
528, n., C. A. 

898. Add, Annotation : — As to (1) Consd. Re Watt, 
Hicks V, Hill, [1932] 2 Ch. 243, n. 

901a. “ United Methodists ’’—Gift over on 

union with other religious body — Effect of 
Methodist Church Union Act, 1929 (c. lix), 

s. 18.] — By sect. 18 of Methodist Church 
Union Act, 1929 (c. Ux) (an Act to authorise 
the union of the Wesleyan Methodist, Primi- 
tive, & United Methodist Churches) ; “All 
personal or movable property (other than 
cliattels real . . .) at the date of union . . . 
held in trust for or on behalf of . . . the 
United Methodist Church ... or for the 
purposes of any . . . charity subsidiary or 
ancillary to [the United Methodist Church] 
shall as from that date be deemed to . . . 
be held in trust for . . . the purposes of the 
Methodist Church or the . . . charity sub- 
sidiary or ancillary to the Methodist Church 
nevertheless in other respects upon the same 
trusts ... as those upon . . . which the 
same were previously held so far as circum- 
stances win permit.” 

Testator directed that after his wife’s 
death a sum of money should be held upon 
trust to invest & to apply the income in 
augmenting the salaries of the ministers of 
the United Methodists’ chapel at Batley : 
with a proviso that “ in case the said c^pel 
& property connected therewith shall, in the 
opinion & absolute discretion of the trustees 
or trustee for the time being of my will, at 
any time cease to be used for the preaching 
& teaching the doctrine of the said United 
Methodists, or for any other reason . . . 
shall cease to exist for the said purpose, or 
the said United Methodists at Batley shall 
become merged in or united with some other 


that tOHtator’s bequest to the “ Home 
for Fallen Girls ” was a case of mis- 
description or error in the name & 
that the Church Home for Girls ** 
was intended. Thoro was no such 
institution as the first named i—JIdd : 
th<j (Church Home for Girls was entitled 
to the bequest. — Re Gilroy Estate 
(No. 2), [1937] I W, W. R. 3.56 ; 2 
D. L. R. 3.51.— CAN. 

p i. Oift to Society for PtenerUion 

of Cruelty to Animals in New Zealand — 
Several local societies for prevention 
of cruelly to animals — lAiijacy divided, J — 
Re Bucjkley, Pubuo Trustee v. 
WELLiNaTOR Society for Prkyextion 
OF Crukiot to Akimals (Inc,), [19281 
N. Z. L. 11, 148.-— N.Z. 

PART in. SECT. 4. SUB-SECT. 8.— E. 

998 II. Oift to Presbyterian Church 

— Entry into Uniom.) — Re Patriquin 
(N.S.).(192812D,L.R.79] ; on appeal, 
[1929] 2 D. L. R, 197 ; 60 N. S. R. 343. 
—CAN. 

898 lli. .1— Testatrix 

bequeathed to ** aifed & infirm ministers 
& widows of the Presbyterian Church." 
There was no fund in connection with 
the ohuroh known as a fnnd for aged Sc 
Infirm ministers & widows. By the 
United Church of Canada Act, the 
Presbyterian Ohuroh In Canada became 
part of the United Churcb of Oenada, 
but after this union, a Presbyterian 
Church continued to exist that did not 
form part of the United Church. 
Testatrix was opposed to the union : — 
Held : the bequest was not made either 
to the United Church nor to the con- 
tinuing Presbyterian Church ; the 
exoro. should have possession Sc control 


of the corona & pay the income annually 
to aged & Infirm ministers of the oon- 
tinuing Presbyterian Cbnrch & their 
widows . — Re Loogie (1927), 53 N. B. R. 
395.— CAN. 

898 iv. .] — -Wbather- 

BY V . Weathbbby (1927), 58 N. B. R. 
403.— CAN. 

898 V. ,]^Held : the 

congregation could not take bequests ; 
by becoming a congregation of the 
United Ohm’oh of Canada at T., It had 
become something so different from the 
congregation for whose benefit the 
bequests were made, that it did not now 
come within the description in the will : 
the present congregation was not 
the same entity as the congregation 
which P. contemplated as her bene- 
ficiary- As to the bequest to " the 
Trustees of tbo T. Presbyterian 
Church," it was to a corpn. which, 
even If it continued to exist, was not 
now one for oanwing into effect the 
testatrix^ object, « the same principle 
applied as in the cose of the other 
bequest. — ^M cLellan v. Fiuser & 
Fraser v, McLfjaan. [19301 S. O. R. 
344 ; 3 D. L. R. 241 ; affg,, [19291 
2 D. L. R. 197 ; 60 N. S3. K. 343; 
varg„ [1928J 2 D. L. R. 791.— CAN. 

898 vi. .] — By her 

will, made in 1921, G. gave a sum to 
" the Home Mission Fund of the 
Presbyterian Church in Canada " & a 
sum to " the Foreign Mission Fimd of 
the Presbyterian Onuroh in Canada. 
When she made her will she was a 
member of a congregation of the 
Presbyterian Church in Canada, at 
Hopewell, Nova Scotia. ,,That oon- 
gregatlou entered the United Church 
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of Canada in 1925, when United Church 
of Canada Act (Dom., 1924, c. 100) 
came into force. G. remained a 
member of the congregation until her 
death in 1919 x—Held : the United 
Chui'ch of Canada was not entitled to 
the gifts. — United Church of Canada 
V . Presbyterian C:Jhurch in Canada, 
[19343 8. C. R. 708 ; [1935] 1 D. L. R. 
1 ; affg., S. C. sub nom. Re Gray, 
[1933] 2 D. L. R. 400 ; 6 M. P. R. 465. 
— CAN. 

898 vil. .] — In the cose 

Of bequests to the Home & Foreign 
Mission Boards of the Presbyterian 
Ohuroh in Canada : — Beld : these 
objects did not cease to exist on the 
creation of the United Chiirch of 
Canada, which was accordingly en- 
titled to the bequests. — Re Stephens, 
Anderson v, iJnited Chitrch of 
Canada (1933), 6 M. P. R. 30.5.— CAN. 


898 viil. Gift to Congregniimial 

Church — -Entry into Union.] — Unhed 
Ohuroh v. Murphy, fl93i] i D. L. U. 

452.— CAN. 


898 ix. •} — Testator 

evised his residuary estate to a 
Jongrogational Church, or if it should 
ease to exist, then over ; — TIdd : the 
hnreh ceased to exist within the 
aoatiing of the devise on hoc'.oraiog 
lart of the United Church of Canada."' - 
KELLEY, (19.3.31 4 D. L. R. 41G ; 


898 X. Oift to Methodist Church — 

Entry into Union .] — ^Legacy to Metho- 
dist Church hold to fail because the 
Union was in force before the time of 
vesting.— Re Thorne, [1935] 4 D. L. It. 
778. — CAN. 
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religious body, then the said sum . . , shall 
be held upon trust for such of my nephews 
& nieces ... as shall be living at my death 
in equal shares.” About four years after 
testator’s wife’s death, the Wesleyan Metho- 
dist, Primitive Methodist, & United Methodist 
Churches became merged & united in accord- 
ance with the Methodist Church Union Act, 
1929 (c. lix): — Held : (1) the trust created 
by testator’s will was for a particular kind ol 
charity the will showed no general charitable 
intent ; (2 ) the proviso was void for perpetuity 
& therefore did not affect the trust ; (3) the 
Act enlarged the trust, which, under sect. 1 8, 
continued as a trust ” subsidiary or ancillary 
to ” the purposes of the Methodist Church 
was a charity to augment the salaries of 
ministers of the chapel. — Ke Taxbot, Jubb v, 
Shkarb, [1933] Ch. 895 ; 102 L. J. Oh. 862 ; 149 
L. T. 401 ; 49 T. L. R. 462 ; 77 Sol. Jo. 388. i 

906. Add, Annotation : — Distd. Re Patten, West- 
minster Bank v, Carlyon, [1929] 2 Ch. 276. 

908. Add. Annotations: — As to (1) Consd. Re 
Foi'shaw, Wallace v. Middlesex Hospital 
(1934), 60 T. L. R. 473 ; Re Harwood, Cole- 
man V. Innos, [1936] Ch, 285. Generally ^ 
Refd. Re Monk, Giffen v. Wedd, [1927] 2 Oh. 
107. 

910a. “ Lord Milner’s Homes for Mentally Dis- 
abled Soldiers ” — Ex-Service Welfare Society 
entitled.] — Re Guedon, Reynolds v. Ex- 
Services Welfare Society (1936h 80 Sol. 
Jo. 288. 

912a. .] — Testatrix by her 

win dated Sept. 22, 1924, directed her exors. 
to sell the residue of her property & to pay 
the proceeds to the Margate Cottage Hospital. 
At the time she made her will there was a 
hospital of that name, an unincorporated 
body, to the funds of which testatrix was 
a subscriber. About the year 1926, a fund 
was opened for the purpose of purchasing 
a new site & building a larger hospital, to 
which testatrix was also a contributor. At 
the time of testatrix’s death on Oct. 19, 
1930, the work formerly carried on at the 
Margate Cottage Hospital, including the 
medical & nursing staff & the patients, had 
been transferred to & was carried on at the 
new hospital, called the ” Margate & District 
General Hospital,” which had been opened 
on July 3, 1930. The invested funds held 
by trustees for the Margate Cottage Hospital 
& the income thereof were dealt with by 
the same trustees for the purposes of the 
new hospital — Held : the real intention of 
testatrix was to add the proceeds of sale of 
her residuary estate to the funds dedicated 
to the purposes of the Margate Cottage 
Hospital, &, accordingly, there was a valid 


charitable bequest of those moneys to which 
the next of kin of testatrix had no title. 

Qu. : whether the Margate ^ District 
General Hospital was in any &; what sense 
identical with the Margate Cottage Hospital, 
& whether the purposes of the Margate & 
District General Hospital to which those who 
administered the fimds of the Margate 
Cottage Hospital had devoted them were in 
a true sense the purposes of the Margate 
Cottage Hospital. — Re Withall, Withaix 
V. Cobb, [1932] 2 Ch. 236 ; 101 L. J. Ch. 
414 ; 147 L. T. 526. 

922. Add. Annotation : — Refd. Re Withall, Wit- 
hall v. Cobb, [1982] 2 Ch. 236. 

924. Add. Annotation : — Refd. Re Porter, Porter v. 
Porter. [1925] Ch. 746. 

926. Add. Annotations : — Consd. Re Withall, Wit- 
hall V. Cobb. [1932] 

Watt, Hicks r. HUl, [1932] 2 Ch. 243, n. 

932. Add. Annotations : — Consd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Oh. 153. Refd. 
Brighton College v. Marriott, [1926] A. C. 192 ; 
Rc Ashton’s Estate, Westminster Bank, litd. 
V. Farley, [1937] 3 All E. R. 279. 

983. Add. Annotation : — ^Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 657. 

946. Add. Annotation : — Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

948. Add. Annotation : — Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Oh. 197. 

962. Add. Annotation: — Dlstd. Re How, How v. 
How, [1980] 1 Ch. 66. 

980. Add. Annotation : — Generally, Refd. Clergy 
Orphan Corpn. v. Christopher, [1933] Oh. 267. 

980a. Charity for orphans of Established Church — 
Effect of Welsh Disestablishment — Children 
of Welsh cler^ entitled.] — A charity formed 
in 1749 was incorporated by Act of Parlia- 
ment in 1809. Its object was to maintain 
& educate poor orphans of clergymen of the 
Church of England. Owing to the dis- 
establishment of the Church in Wales doubts 
arose whether the corpn. had power to 
continue its work among the poor orphans 
of clergymen in Wales & Monmouthshire, 
a summons was issued to obtain a decision 
of the ct. on the point : — Held : there was 
Clothing in Welsh Church Act, 1914 (c. 91), 
or the Welsh Church (Temporalities) Act, 
1919 (c. 65), that interfered with the power 
of the corpn. to maintain & educate poor 
orphans of clergymen in Wales & Monmouth- 
shire, — Re Clergy Orphan Corpn. Trusts, 
Clergy Orphan Corpn. v. Christopher, 
[1933] 1 Ch. 267 ; 102 L. J. Oh. 83 ; 148 
L. T. 324 5 49 T. L. R. 79. 


PART ni. SECT. 4, SUB-SECT. S.—G. 

ftz. Bequest to ** Protestant Orphan 
Oirle* Home — Bemjbsst taken by ** Pro- 
testani Childrm*s Somes ” — Formed by 
amalyamedion of ** Oirls* Home ” 

Protestant Orpiham* Home.**] — Be 
Oakbiok, [1929] S D. h. R. 373 ; 64 
O. L. R. 89.— 43AN. 

PART HI. SECT. 4, SUB-SECT. 6.— A. 

X i, Oift to ** that church uMch is 

semnd dt soangelieal ** — Prior gift to 
Preabyterian Church.] — Teztator, a 
minlater of the United Preabyterian 
Ohnroh of North America, after 
bequeathing 11,000 to the said church. 


S roceeded as foUowe : ** I give for a 
ewlsh mission 11,000 to that church 
which la sound & evangelical in doctrine 
pure hi worship, using the aonga of 
praise, the inspired book which can 
unite all nations,” etc. The evidence 
ahowed that this description applied to 
the said ohuroh HeW : not void, 
for uncertainty, for that testator clearly 
intended the saia ohnrch as the legatee. 
— Gillies v. MoCJonoohiii; (1882), 3 
O. R, 203.— CAN, 

X U. ” Roman Catholic Church in 

Canada **-’-d^eneral Roman Catholic 
C^roh.p^Ueid : a bequest to ” foreign 
zniisloxui in connection with the Roman 
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OathoUo Church In Canada,” should 
be paid to the general Roman Catholic 
Church, to be used for foreign miaalons 
In connection with that branch of the 
church which Is In Canada, there being 
no Homan Catholic Church in Canada 
as a separate entity. — Re Upton (1913)* 
24 O. W. R, 64: 4 O. W. N. 816 ; 9 
D. L. R, 373.~-dAN. 

PART IIL SECT. 4,| SUB-SECT. 6.-B. 

sa. Fund for maintenance repair — 

Repair of fabric-'^ conduct of services — • 
dt provimon of furniture, fiUings dt 
■ Re Born (1924), 66 O. L. B. 



VoL vm. — Charities. Cases d81a~991c. 


981a. Gift to ** church ** — Construed as gUt to 
congregation — Not to edifice.] — Be tyleb 
(1901), 45 SoL Jo. 204. 

981h. Gift to Institution — Church of 

England/*] — Be Babnbs, Simpson r. Barnes 
(1922), [1980] 2 Ch. 80, n. ; 99 L, J. Ch. 
380, n. ; 143 L. T. 332, n. 

Annotaiion : — FoUd. Re Schoales. Schoales v. Sohoalea, (1930] 

2 Ch. 75. 

981c. Roman Catholic Church.**] — 

Testatrix ma/de a residuary bequest “ to the 
Roman OathoUc Church, for the use thereof ** : 
— Held : the gift was a valid chajntable 
bequest. — Re Schoales, Schoales v. 
Schoales, [1930] 2 Ch. 76 ; 99 L. J. Ch. 377 ; 
143 L. T. 331 ; 46 T. L. R. 354 ; 74 Sol. Jo. 233. 

981 d. Trust for Bishoprics In connection with 
Church of England — Bishopric at Cape Town.] 
— In 1841 certain resolutions were agreed to 
by the clergy & laity in this coimtry at a 
meeting convened by the Archbishop of 
Canterbury to raise a hmd for the endowment 
of Bishopncs in the Colonies, the fundamental 
object being to found & endow Bishoprics in 
connection with the Church of England. 
Among the Colonies selected was the Cape 
of Good Hope. In 1847 a large sum was 
given to the fund, & amongst the specific 
purposes mentioned for its application was 
the endowment of a Bishopric at Cape Town. 
In .June, 1847, a Bishop’s Diocese was created 
for the Cape of Good Hope by Letters Patent, 

& Cape Town was constituted a Bishop’s See. 
The Bishop appointed was to be under the 
Metropolitical See of Canterbury. In 1849 
part of the fund was invested on mtge. in the 
Colony & part laid out in the purchase of an 
estate in Cape Town for the use of the Bishop. 
In the year 1860, a representative Legislature 
was granted to Cape Colony, & in 1863 by 
fresh Letters Patent a separate See of Cape 
Town was created. In 1864, as the result 
of disputes concerning the effect of the Letters 
Patent of 1853, it was decided by the Privy 
Council in Re the Lord Bishop of Natal 
(1864), 3 Moo. P. C. (N. S.) 116, that as there 
was an independent legisative assembly in 
the Colony at the date when the Letters 
Patent of 1853 were granted, there was no 
power in the Crown by virtue of its preroga- 
tive to establish a Metropolitan See or 
Province whose status the Colony could be 
required to recognise. As a result in Feb. 
1870, the Church of the Province of South 
Africa was constituted on a consensual basis. 
In 1882, following further disputes, the Privy 
Council decided in Merriman v. Williams 
(1882 ), 7 App. Cas. 484, that the Church of the 
Province of South Africa was not a Church 
in connection with the Church of England 
as by law established. Having regard to the 
fact that the present Archbishop of Cape 
Town was not a Bishop of the Church of 
England or of ^ Church in connection with 
‘ the church of ii4ngiand buD was a xjishop of | 
the Church of the Province of South Africa ; | 


& the doubt felt how the income of the fund 
should be dealt with, an originating summons 
was taken out by the present trustees of the 
fund raised in 1841 for the determination of 
the question how the income of the fund 
allocated to the endowment of a Bishopric 
at Cape Town should be applied, & whether 
the present Archbishop of Cape Town would 
be beneficially entitled to the income of the 
investments in this country held by the fund 
& set apart for the endowment of a Bishopric 
of Cape Town: — Held: (1) as it had been 
established that the present Archbishop of 
Cape Town was not a Bishop of the Church 
of England as by law established but a Bishop 
of the con^nsual Church of the Province of 
South Africa, which was, however, in com- 
munion with the Church of England, he was 
not a beneficiary of the funds in this country 
set apart for the endowment of the Bishopric 
of Cape Town. The question of a cy-pris 
application of the fund thereupon arose ; 
(2) therefore, as the fund in question the 
trustees were in this coimtry, & the trusts 
. relating to it established here, the ct. had 
jurisdiction to order a scheme cy-prds : & 
the proper order was first to declare that on 
the true construction of the resolutions, the 
original trusts which aff€>cted the property 
were for the endowment of a Bishopric of 
Cape Town in connection with the Church of 
England, & those trusts had become im- 
practicable ; & then to direct the trustees 
m this country to pay the income In question 
now in their hands to the Archbishop of 
Cape Town for the time being appointed 
recognized by the Church of the Province 
of South Africa, but only so long as that 
Church remained, in the Ajrchbishop of 
Canterbury’s opinion, in communion with the 
Church of England. — Re Colonial Bishop- 
rics Fund, 1841, [1935] Ch. 148; 104 

L. J. Ch. 205 ; 152 L. T. 458. 

986. Add. Annotation: — Refd. Re Stratton. Strat- 
ton V. A.-0., [1930] 2 Ch. 161. 

987. Add. Annotation : — Retd. Be Stratton, Strat- 
ton v. A.-G., [1930] 2 Oh. 161. 

991a. Gilt to Superior of Jesuit Church.] — 

Re Barclay, Gardner v. Barclay, Steuart 
V. Barclay, No. 79a, ante. 

991b. “ To the rector of St. Thomas* Roman 

Catholic Church of Newport.] — In the Estate 
o/Pesca (1930), 74 Sol. Jo. 59. 

991c. “ To Mayor of L. for poor & needy 

fishermen of L.**j — A testatrix bequeaih('d 
one-qufirter of her residuaiy estate to the 
“ Mayor of Lowestoft for the benefit of poor 
& needy fishermen of Lowestoft /ir/r/: 
the testatrix intended the fund to Ix' ad“ 
ministered by the Mayor of I^owewtoft^ for 
the time being, & a scheme should be directed 
to be drawn up. -Rc Pipe, LEOfiKii 

liUO/ J O iVU XlJ. IV. ooi) ^ lUU jy. w. . . 

53 T. L. R. 904 ; SI Sol. Jo. ufh. 


PART ni. SECT. 4. SUB-SECT. 6.— A. 

sd. Oift to ** parish priest ** — Curate 
temporanly in charge at time of death .] — 
N. by her will bequeathed the residue 
of her estate to the parish priest of L., 
offiolating at the time of her decease, 
to be applied by him for the benefit of 
the Roman Catholic Church In the 
parish as he, in his disorotlon, should 
think fit, & in the event of the failure 
of such bequest, testatrix bequeathed 
the said r^due to the said parish 


priest of L., for his own use & benefit, 
^statrix died within three months of 
the execution of her will, & as the 
property consisted almost entirely of 
land, the charitable bequest failed. 
There was no parish priest of L. at the 
time of the death of testatrix, but all 
the duties of the office were being dis- 
charged by the curate of the parish 
Hm: the curate was entitled to the 
ultimate residue bequeathed tx» 
pariah priest for his qym use & benefit. 
----MoAiAlSTBR V* SteWabt, (19311 


N. I. 52.— IR. 

PART HI. SECT. 4, SUB-SECT. 6.— B 
sir. Education oj deseriing children %n 
dijnet— Meaning of 
In a bequest for the ecluoatlon of 
poor & descrvlrifi: children In the dis- 
Set of A. - :--Iield : deeorvl^ meaM 
doservlng of education, not morally 
deserving. — K kbkraax) of thk Dutch 

KkJP'ORMHD CHUKOH, ALEXANPEXA U. 

SCHEEPBIRS, (1932) App. D. 88. — 
S. AF. 



Cases 999 — 1098. English and Empibb Digest Supplement. 


999. Add, Annotations : — ^Refd. lie Clarke, Bracey 
V* Royal National Lifeboat Institution, 
[1023] 2 Ch. 407 ; Be Be Carteret, Forster 
V, De Carteret, [1933] Oh, 103. 

1020a. Admission to Home of Rest — Must be suit- 
able objects of a cbarlty.] — Re James, Gren- 
fell V. Hamilton, No. 47 c , ante. 

1041. Add, Annotation : — Refd. Re Robinson, 
Wright V, TugweU, [1923] 2 Oh. 332. 

1041a. Condition subsidiary to main charitable 

object — Performance of condition likely to 
defeat main charitable object — Condition dis- 
pensed with.] — Testatrix, who died in 1889, 
bequeathed £1,500 towards an endowment 
for a proposed evangelical church at B., 
provided cei-tain conditions were carried out. 
An action was commenced for the adminis- 
tration of her estate, A; on the further con- 
sideration tliereof on Nov. 3. 1891 , it appeared 
that amongst other conditions, which mainly 
related to the conduct of the services, it was 
made an abiding condition ’* that the black 
gown should be worn in the pulpit, unless 
there should be an alteration in the law 
rendering it illegal. It further appeared 
that in compliance with the conditions a 
church had been erected at B. <fc the other 
conditions laid down by testatiix fulfilled, 
except the condit ion as to wearing a black ■ 
gown, which condition was held by the judge ‘ 
to be a continuing condition, but not an 
illegal one ; & accordingly, the fund was 
carried over to the credit of tlie action, the 
separate account of “ the £1,500 endowment 
fund for the proposed B. church,” with Ubert/y 
for the incumbent & all persons interested 
to apply as to the capital or income thereof. 
This petition was presented by the present 
incumbent asking that under a scheme or 
otherwise the fund in ct. might be transferred 
to the Ecclesiastical Comrs. Evidence was 
adduced that the use of the black gown in 
the pulpit was practically unknown in the 
diocese of the new church, & that its use was 
calculated to alienate the congregation & 
to defeat the main objects of testatrix, namely, 
the teaching & practice of evangelical doc- 
trine & services : — Held : the condition 

requiring the wearing of a black gown in 
the pulpit was subsidiary to the mam chari- 
table object, namely, the endowment of an 
evangelical church at B., & as the per- 
foimance thereof had been shown to be im- 
practicable the condition might be dispensed 
with & the fund be transferred to the 
Ecclesiastical Comrs. as part of the endow- 


ment of the church so erected as aforesaid. — 
Be Robinson, Wright v . Tug well, [1923] 
2 Ch. 333 ; 92 L. J. Ch. 340 ; 129 L. T. 627 ; 
39 T. L. R. 609 ; 67 Sol. Jo. 619. 

1054. Add, Annotation : — Generally ^ Refd. Re 
Talbot, Jubb v. Sbeard, [1933] Ch. 895. 

1065. Add. Annotation: — As to (2) Refd* Re 
Talbot, Jubb v, Sheard, [1933] Ch. 895. 

1061. Add. Annotation : — Consd. Be Quintin Dick, 
Oloncurry v, Fenton, [1926] Ch. 992. 

1069. Add Citation [1910] 1 Ch. 273. 

1069a. Gift over on charity receiving state subsidy 
— Charity receiving grant in aid as public 
elementary school,] — Testator, who by his 
will gave the residue of his property to certain 
charities, made it a condition of the gift that 
the charities should not be taken over or sub- 
sidised by the State or by any public or local 
authority. One of the institutions, wliich 
had a school attached recognised by the Board 
of Education as a public elementary school, 
received gi^ants in aid of teachers' salaries 
from the local education authority : — Held : 
tlie grants did not amount to a subsidy & 
the charity was not prevented from receiving 
a share of the residue. — Re Gregory, How v. 
Oharrington (1935), 52 T. L. R. 130 ; 79 
Sol. Jo. 880. 

1078. Add, Annotations : — Refd. I. R. Comrs. v. 
Yorkshire Agricultural Soc., [1928] 1 K. B. 
611 ; Re Prevost, Lloyds Bank v, Barclays 
Bank, [1930] 2 Ch. 383. 

1080. Add, Annotations: — Refd. I. R. Comrs. v. 
Soc. for Relief of Widows Orphans of 
Medical Men, L R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612; I. R. Comrs. v, Yorksliire 
Agidcultural Soc. (1927), 44 T. L. R. 69; Be 
Prevost, Lloyds Bank v, Barclays Baixk, 
[1930] 2 Ch. 383. 

1081. Add, Annotations : — Reid. I. R. Comrs. v, 
Yorkshire Agricultural Soc., [1928] 1 K. B. 
611 ; Be Prevost, Lloyds Bank v, Barclays 
Bank, [1930] 2 Ch. 383. 

1085a. Masonic lodge — Valid.] — Be 

TtrRKiNGTON, Owen v, Benson, [1937] 4 
All E. R. 501. 

10B9a. — - Provision of knickers for all boys of 
district — Void.] — Be Gwyon, Public Trustee 
V, A.-G., No. 266a, ante, 

1095. Add, Annotation: — Consd. Be Monk, GifTen 
V. Wedd, [1927] 2 Ch. 197. 

1098. Add, Annoiaiwn : — Generally, Refd. Be 
Monk, Giilen v, Wedd, [1927] 2 Ch. 197. 


PART iri. SECT. 4, SUB-SECT. 7. 

1007 f. IHscrdionof irvsiecfi — Gift to 
ear charitiea—^Rot confined io Canada.] 
—Re Hammond L li. 5»0. 

61 a. L, R. UO,— CAN. 

PART ni. SECT. 6, SUB-SECT. 4.— A, 

e L Orchestra — Void .] — By an 

indenture of trust, which recited that 
the settlor hod donated the sum of 
£10,000 for the purpose of assietln^ in 
foimdlng a permanent fund for estab- 
lishing & maintaining a metropolitan 
permanent orchestra in & for the 
State of Victoria, Sc that the donor 
had paid the money to the trustee, 
it was declared that the trustee should 
hold the said sum. Sc all sums thereafter 
given In augmentation of it, upon trust 
to apply the Income of the fund In or 
towards the maintenance of a metro- 


politan permanent orchestra, bo many 
of the members whereof as the trustee 
should consider sufficient to be pro- 
fessional musicians, etc. At the date 
of the deed such an orchestra did not 
exist, & the sum of £10,000 was al- 
together Insufficient to ostabllah Sc 
maintain one : — Held : the settlement 
infringed the ml© against perpetuities, 
8c there was a resulting trust for the 
settlor . — lie Dyraa, Dykk v. Trustees, 
Executors & Agencv Co., Ltd., 
11935] V. L. R. 273 ; 41 Argus L, B. 
384.~-AUS. 

PART in. SECT. 6. SUB-SECT. 4.--B. 

k 1. .1“— Testator left an 

estate of S99,000, of which 444.000 
was In real estate Sc Hudson Bay Oo. 
shares. This latter sum was left In 
trust to supply an tnoome for a Bishop 
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Of Cornwall, or If such a Bishop was 
not elected within twenty-five years 
after testator’s death, the money was 
to go to the University of Bishop’s 
Coli^, at Lcuuoxvllle, for the endow- 
ment of a Professorship of Natural 
Science ; — Held ; there was an im- 
mediate gift for charitable uses delayed 
as to the actual conveyance till the 
seemed debts were paid. Sc, therefore, 
vested at the death & effective in law. 
though the particular application of the 
gift might be in suspense for twenty- 
five years, or might never take effect 
at ail, m which contingency there was 
a valid transfer to another charity at 
the end of twenty-five years : & the 
will did not offend against the rule 
concerning perpetuities. — He Moun- 
tain’s Will (1912), 21 O. W. R. 866 ; 

3 O. W. N. 1011 ; 20 O. L. E* 163 ; 

4 O, L. R. 737.— 'CAN. 



VoL vm. — Charities. Cases 1098a — 1247. 


1098a. .] — Re Moijk, Giffkn v. Wedd, 

No. 34a, ante , 

1099. Add- Annotations : — Consd. Verge v- Somer- 
viUe, [1924] A. O. 490. Dlstd. Be Gwyon, 
Public Trustee v- A.-G. (1929), 46 T. L. R. 96. 
Consd. Be Smith, Public Trustee v. Smith, 
[1932] 1 Ch. 153. Dlstd. Wemher’s Charit- 
able Trust (Trustees) v- I. R. Comrs., [1937] 

2 All E. R. 488. Reid. Keren Kayemeth Le 
Jisroel, Ltd. v- I. R. Comrs., [1931] 2 K. B. 
405 ; Be Spence’s Estate, Barclay’s Bank, 
Ltd. V- Stockton-on-Tees Corj)n., [1937] 3 
All E. R. 684. 

1102. Add. Annotation: — Generally, Reid. Be 
Talbot, Jubb v. Sheard, [1933] Ch. 895. 

1102a. .] — Re Talbot, Jubb 

V . Sheard, No. 001a, ante - 

1109. Add, Citation ;-~127 L. T. 123. 

Add- Annotation : — Reid. Re Talbot, Jubb v- 
Sheard, [1933] Ch. 895. 

1114, Add. Annotation: — Reid. Re Monk, Giffen 
t?. Wedd, [1927] 2 Ch. 197. 

1115, Citations .---After “ H. L.” add affg S. C. 
sub nom. Hai^bin v. Masterman (1871), 
L. R. 12 Eq. 669 ; [1894] 2 Ch. 184, C. A.** 
Atld. A'nnotations : — Consd. lie Deloitte, 
GrilYiths y. Deloitte, [1926] Ch. 50. Apld. 
Re Knapp, Spreckley v. A.-G., [1929] 1 Cli. 
341. Consd. Re Jefferies, Finch v. Martin, 
[1930] 2 AU E. R. 620. 

1116, Add- Annotation: — As to (1) Consd. Re 
Deloitte, Griffitha v. Deloitte, [1926] Ch. 56. 

1116a. Direction lor accumulation — Discretion ol i 
trustees*] — The expression in a will of a wish 
that “ the interest upon my investments 
may be allowed to accumulate . , .” followed 
by an indication of the charitable objects to 
which the accumulations are to be devoted 
does not bind the trustees of the wiU. But it 
is a directory provision ; & the trustees ought 
to bear it in mind & generally to use their 
discretion so as to give effect to it. 

A will, after certain bequests, including a 
bequest of residue in trust for “ the Trustees 
of the S.M. Charities,” expressed a wish of 
testator that ” the income upon my invest- 
ments may be allowed to accumulate for a 
period of twenty -one years or so long as the 
law wiU allow,” <fe then set out various charit- 
able objects in the town of S- which testator 


desired should thereafter benefit by such 
income only : — Held : the wish as to acctimu- 
lation was not binding, but was in the 
circumstances a directory provision to which 
regard should be had in settling a scheme. — 
Re Knapp, Spreckley v. A.-G., [1929] 1 Ch. 
341 ; 98 L. J. Ch. 95 ; 140 L. T. 533. 

1118. Add. Annotation : — Reid. He Monk, Olffen 
V- Wedd (1927), 137 L. T. 4. 

1150. Add- Annotation: — Reid. Re Monk, Giffen 
V- Wedd, [1927] 2 Ch. 197. 

1186a. .] — Testator gave the residue ol his 

estate on trust to pay the income to his wife 
for life & after her death to pay £3,000 to 
the Royal National Lifeboat Institution in 
order to defray the cost of building two life- 
boats, &> he directed that after payment of 
certain legacies to hospitals the remainder 
of the residue should be paid to the aforesaid 
institution for the purpose of keeping the two 
lifeboats in repair of replacing them when 
necessarv, & that if the remainder of the 
residue should be insufllcient for this purpose 
the institution might apply it to its general 
purposes. The legacy of £3,000 was in- 
adequate to provide two lifeboats : — Held : 
on the death of the wife the £3,000 legacy 
failed fell into residue, the institution was 
entitled to take the whole of the residue, 
after payment of the legacies to hospitals, 
to apply it to its general purposes.— Kc" Beck, 
Crook v. Royal National Lifeboat In- 
stitution (1920), 42 T. L. R. 245. 

1188. Add. Annotation : — Reid. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

1189. Add- Annotations: — Dlstd. Re Beck, Crook 
V. Royal National Lifeboat Institution (1926), 
42 T. L. R. 244. Reid. Be Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

1200. Add. Annotation : — Reid. Re Whitrod, Bur- 
rows V, Base, [1926] Ch. 118. 

1225. Add- Annotation : — Reid. Harper v- Hedges, 
[192312 K. B. 314. 

1227. Add. Annotations : — Consd. Verge v- Somer- 
viUe, [1924] A. C. 496; Re Smith. PubUc 
Trustee v. Smith, [1932] 1 Ch. 153. Reid. 
Rc Gwyon, PubUc Trustee v, A.-G. (1929), 46 
T. L. R. 96 ; Keren Kayemeth Le .Tisroel, 
Ltd. V- I. R. Comrs., [1931] 2 K. B. 466, 


Part IV. — Effectuation of Charitable Trusts by means of 
Schemes and the Cy-pres Doctrine. 

1246a. Not necessarily application cy-pres.]— 1247. Add. Annotation Re Cai doer’s Wifi 

Re Robinson, Besant v. German Reich, Trusts, Boucher i;. Horn, [19.3(5] 3 All E. 7^- 

No. 23c, ante . 938. 


PART III. SECT. 6, SUB-SECT. 4.— H. 

1115 i. Absolute vested interest payable 
at future date — Whether charity erUitlo 
to immediate distribution .] — ^An aooumu 
lated limd was directed to be iwiid by 
a trustee twenty-one years after the 
death of the party giving It for the 
aged & deserving poor of the town. 
On a motion to approve a compromise 
between the trustee & the town council: 
— -HcW/ It was doubtful If the rule 
that a legatee may put an end to an 
acoumtilation exclusively for his bene- 
fit applied.— BmTWiSTLUJ <ia35), 4 
" ^ 187.— CAN. 


PART IV. SECT. 1, SUB-SECT. 1 —A, 

pi. Funds insufficient .] — /?e 

Mitohnke, 11922) St. R. Qd. 39. - 

AUS. 

p U. lucgatce uncertain .] — 

Testator, domiciled &; dying in Ireland, 
bequoathed shares to “ the Director 
of the African Mission."* There was 
no society known as the African 
Mission,** Sc no individual with the 
official designation of ** Director of the 
African Mission.** There were, how- 
ever, two Booieties which carried on 
missionary work in Africa, one of them 
being known in EngUsh os The 
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Jocloty of African MiBHions/ its 
)rincipal olllocr beins the " I h-ovincial. 
[•he other Society posscHyeil an Irish 
^liSBion to Africa of w Inch liie principal 
ifflcer wa« the “Se<TeIary,” who wis 
,l 80 described in a I'rtMieli pui)UeatiDn 
•f the Society as “ DJrect^-nr. 1 osta- 
or, had been on tenns of intimacy with 
ho latter officer, & had sent him a 
[ibflcriptlon. &, in bis letter onclMlng 
le eiihscription he referred to the 
eeds of yoiu* great African Mlssloa.** 
OKtator had also known tdi© Provincial 
■ the former Society, had discussed its 
ork with him, was In regular receipt 
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1248. Add, Annotation : — Consd. Re Patten, West- 
minster Bank v, Oarlyon, [19291 2 Oh. 276. 

1248a. .] — Re Wilson-B ark- 

worth, Burstall V. Deck (1933), 60 T. L. R. 
82. 

1252a. No trustees.] — V erge v, Somervuxb, 

No. 199b, ante. 

1252b. Uncertainty as to beneficiary.! — 

Tie Hurst, Harper v. King Edward's 
Hospital Fund for London (1935), 79 Sol. 
Jo. 252. 

i252c. Gilt to trustees of chapel — Disclaimer by 

trustees.] — By her will a testatrix bequeathed 
to the trustees of a certain Methodi.st Chapel 
£1,000 or half her residuary estate whichtiver 
should be the lesser amount with the direction 
that the trustees should purchase a field 
which they should i)ermit to be used as a 
recreation ground by the children attending 
the Sunday School in connection with the 
chapel & others as the trustees should 
apjirove. The exors. set aside sufficient to 
satisfy this legacy & distributed the residue 
of the estate. Itie trustees of the chapel 
disclaimed the legacy. The trustees there- 
upon took out a summons to determine 
whether tlie bequest failed feU into the 
residuary estate of the testatrix or whether 
by reason of the charitable nature of the 
trust attached to it the bequest ought to 
be applied cy-pres : — Held : (1 ) as it was not 
of the essence of the bequest that the trustees 
of the chapel should be the tinistees of the 
charity, the bequest did not lapse, but ought 
to be applied cy-prea ; (2) the costs of the 
proceedings should be paid out of the £1,000. 

-Re Lawton, Gartsidb v, A.-G., [1036] 3 
All E. R. 378. 

1264. Add. Annotation : — Held. Re Robinson, 
Besant v. German Reich, [1931] 2 Ch. 122. 

1265a. .]-"A testator who was a native of 

Scotland but died domiciled in England gave 
his residuary estate upon trust, after payrnent 
of annuities, to establish educational charities 
in A. for the benefit of the residents of a town 
in Scotland. After the building &> opening 
of a college in the town, there remained a large 
sum of money in the hands of the trustee 
subject to the trusts of the will. Upon an 
application to settle a scheme cy-prds^ the 
ct., at the instance of the A.-G., gave liberty 
to the tmstee to carry into effect a scheme 
for the administration of the charity to be 
settled by the Ct. of Session in Scotland. — 


Re Mark’s Will Trusts, Walker v. A.-G., 
[1936] Ch. 671; 105 L. J. Ch. 345; 155 

L. T. 485. 

1267. Add. Annotation : — Refd. Re Robinson, 
Besant v. German Reich, [1931] 2 Oh. 122. 

1209. Add. Annotation : — Held* Re Robinson, 
Besant v. German Reich, [1931] 2 Ch, 122. 

1273a. Object & trustee out of the Juris- 

diction.] — Re Robinson, Besant v. German 
Reich, No. 23c, ante. 

1274. Add. Annotation : — Refd. Re Colonial 

Bishoprics Fund, 1841, [1935] Ch. 148. 

1277. Add. Annotation : — Consd. Be Robinson, 
Besant v. German Reich, [1931] 2 Oh. 122. 

1278. Add. Annotations : — Consd. Be Robinson, 
Besant v. German Reich, [1931] 2 Ch. 122. 
Refd. Rc Colonial Bishoprics Fund, 1841, 
[1935] Ch. 148. 

1312. Add. Annotations: — Refd. Re Hood, Public 
Trustee r. Hood, [1931] 1 Oh. 240 ; Re Caus, 
Lindeboom v. Camille, [1934] Ch. 162. 

1871. Add. Citation: — ^evious proceedings (1912), 
106 K T. 296. 

Add. Annotation : — Generally, Refd, Be 

Monk, Giffen v. Wedd, [1927] 2 Ch. 197. 

1373a. .] — Re Edwin Riley Charities (1930), 

70 L. Jo. 409. 

1378b. .] — Re Robinson, Besant v. German 

Reich, No. 23c, ante. 

1373c. — — .] — Wliere a testator selects a 

particular charity <te takes some care to 
identify it, it is very difficult for the ct. to 
find a general charitable intent, if the named 
society ceases to exist before testator’s death ; 
but a general charitable intent may be 
inferred where no charitable institution as 
described in the will has ever existed . — 1 
Harwood, Coleman v. Innes, [1936] Oh. 
285 ; 105 L. J. Ch. 142 ; 154 L. T. 624. 

1382a. Gift for rebuilding & equipment of hospital 
— Hospital partially rebuilt at testator’s 
death.] — Testatrix gave a legacy “ towards 
the rebuilding & equipment” of a hospital 
“ to the satisfaction &: under the direction ” 
of her exors. At the death of testatrix the 
hospital was almost entii-ely rebuilt, though 
not equipped. The directors did not at any 
time dii’oct the rebuilding or equipment : — 
Held : (1 ) the exors. could not give directions 
for works already completed, but if they gave 
their assent to proposed works of which they 
had a general knowledge they might apply the 
legacy towards such works when properly 


of its publication, called the “ African 
Miseionor,*' & had also contributed, 
although a much smaller amount, to 
its funds : — Held : the gift was a good 
ohadtahle bequest for the propagation 
of the faith In Africa ; Sc it should be 
referred to Chambers to settle a scheme, 
with the approval of the Attorney - 
General. — Re Muloaht, Butleb v. 
Mbaoheb, [193] ] I. B. 239.— IR. 

r 1. .]—Re WRIGHT (1928). 56 

N. S. R. S64.— CAN. 


PART IV. SECT. 1, SUB-SECT. 1.— 
C (a). 

8w. School closed by stdUvte.] — Testa- 
trix having during her lifetime erected 
a school-house, vested, by her will, 
the said school -house in her trustees 
upon certain charitable trusts. By 
her will she also created a perpetual 
yearly rentcharge which she vested 


in the said trustees to be expended in 
the maintenance of the said school & 
in paying a scripture reader residing 
on the said school premises. Testatrix 
died on Dec. 1, 1888, & the trusts were 
fully carried out until by the operation 
of BducAtlon Act (Northern Ireland), 
1923, the school, as such, was closed 
permanently In Feb. 1929. On a 
summons being brought to determine 
whether the said school premises Sc 
the sold rentcharge were still impressed 
with a charitable trust : — Held : 
although the trust waa for a specific 
charitable purpose & disclosed no 
general charitable Intention, there waa 
no resulting trust to the testatrix's 
estate, 8c the trust should be adminis- 
tered cv’prh . — Re Habdt. Nelson v. 
A.-G., 119331 N. I. 160.—IR. 

PART IV. SECT. 2, SUB-SECT. 2.— A. 

1872 V. Re MoNab, [1925] 
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2 D. L. R. 1100 ; 56 O. L. R. 676 ; 
affg., 66 O. L. R. 538.— CAN. 

1372 vi. .] — Re DereMore 

Estate (Alta.), [1927] 2 D. L. R. 1093 : 
[1927] 2 W. W. R. 113.— CAN. 


1372 vU. .]— Held; the ct. 

could find an Indication of a general 
charitable intention from the fact that 
the property had been devoted to a 
particular charitable purpose, in oir- 
cumstanoes from which it was apparent 
that the donors Intended to make 
absolute i>erpetual gifts of the property, 
not reserHng to themselves any interest 
in it ; & that the fund should bo applied 
cp-pr<Js.— Armstrong i?. A,-Q. (1934), 
34 S. R. N. 8. W. 454; 51 

N. S. W. W. N. 151.— AUS. 

Bb. Purpose uwMcessarv — Fund to 
establish free school — Free school 
established by statute .] — R. v. CkriMB 
(circa 1876), R. B. D. 159.— CAN. 
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executed ; (2) “ equipment meant eve^- 
thing required to convert an empty building 
into a hospital ; (3) no limit of time being 
fixed the discretion of the executors remained 
exercisable until the hospital was fully 
rebuilt & fully equipped. — Re Unite, 
Edwards v. Smith (1906), 75 L. J. Ch. 
163 ; 64 W. K. 358 ; 22 T. L. R, 242 ; 60 
Sol. Jo. 239. 

1392, Add. Annotation : — Consd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

1394, Add. Annotation : — Retd, Re Monk, Giflen 
V. Wedd, [1927] 2 Ch. 197. 

1396. Add, Annotation : — Retd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

1395a. Misdescription of charity.] — Re Forshaw 
Waixacb V. Middlesex Hospital (1934), 
61 T. L. R. 97 ; 78 Sol. Jo. 859, C. A. 

1395b. Non-existence of object — Reference to 
“ treasurer.** — By her will a testatrix gave 
her 1 ‘esiduary pei'sonal estate to the Berwick- 
upon-Tsveed Infimiary. the Newcastle-uxion- 
Tyne Infirmary, the Newcostle-upon-Tyne 
Nursing Home, & Doctor Barnardo’s Homes 
London, in equal shares ; ^ she directed 

tiiat the receipt of the treasurer for tlie time 
being of the aforesaid institutions should be 
a sufficient discharge to her executor for 
payment of the aforesaid legacies. 

No institution having been found which 
cotTectly answered the description of the 
“ Newcastle-upon-Tyne Nursing Home,” A 
doubts having arisen as to how the gift of this 
one-quarter share of residue should be dis- 
jiosecl of, an originating summons w^as taken 
out by the exor. of the wdll for the purpose 
of det/crmining (inter alia) the question 
whether certain of defts. (btiing institutions 
which seemed most nearly to correspond to 
the particular institution referred to in the 
will), namely, the Northumberland County 
Nursing Assocn., the Newcastle IVivate 
Hospital eSc Nurses’ Home fa private nurses’ 


home whereof two of defts., A. M* F. & 
S. L. P., were proprietors), the Cathedral 
Nursing Society for tlie Sick Poor of New- 
castle-upon-Tyne (of which another deft., 
F. C* C., was treasurer) or any other body, 
society or institution was entitled to the 
particular one-fourth share in the residuary 
personal estate of the testatrix in question, 
or whether such share devolved as upon an 
intestacy : — //c/d .* (1) no society or body 

existed which satisned tlie ct. that it was 
the society or body meant vSe intended by 
the description ” The Newcastle-upon-Tyne 
Nui'sing Home,” but (2) although the objects 
of a nursing home are not necicssarily charit- 
able, the fact that the testatrix was dealing 
with tlje residue of her estate in equal shares, 
thf‘ other tlu'ee named residuary legatees 
w’cre charities having kindred objects, <te 
there was a direction in th(* will tlmt the 
receipt of th<‘ treasurer for the time being of 
each institution was to he a sufiicient dis- 
charge showed a general charitable intention 
in the will, there was suOicient context to 
prevent a lapse of the particular sliare in 
question A therefore no intestacy. A sciieme 
for administering Ihe one-ipiarter siiare 
cy-prei^ could therefore he properly carried 
out. — Re Knox, Fleming v. C’akmichael, 
[1937] Oh. 109 ; [1930] 3 All E. R. 023 ; 100 
Oh. 97 ; 150 L. T. 189 ; 80 SoL .lo. 916. 

1396. Add. Citation 1 Ves. 243. 

Add. Annotation : — Retd. Re Hood, Public 
Trustee v. Hood, [1931] 1 Ch. 240. 

1404. Add. Annotation : — Refd. Re King, Kerr v. 
Bradley, [1923] 1 Oh. 243. 

1412. Add. Annotaiiona : — Refd. I. R. Comrs. v. 
Roc. for Relief of Widows A Oryihans of 
Medical Men, 1. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612 ; He Be Carteret, Forster v. 
I)e Carteret, [1933] Ch. 103. 


PART IV. SECT. 2, SUB-SECT. 2.— B. 

si. .] — will directed that 

the residuary estate lie invested by the 
exor. & trustee & the income thereof 
be paid to the Winnipepr Foundation 
to bo used by it in the support & 
maintonaneo & for the puriJoso of the 
followins^ charities “ carrying on work 
for the sa k & poor In the CUty of Win- 
nipeg & the vicinity thereof & being 
tiu5 ... & the llomo for Fallen 
Girls.” No question arose with respect 
to any of the institutions named excjept 
the ” Home for Fallen Girls.” There 
was neither when the will was made nor 
at the testator’s death any institution 
in Winnipeg or its vicinity of that 
name. But four institutions in Win- 
nipeg did charitalile work in earing for 
girls who came within the ordinary 
moaning of the term ” fallen ” 
Held : testatrix appeared to have been 
thinking of the special & particular 
charitable work which in fact was 
being carried on by each of the various 
institutions named in the will, & that 
view negatived a suggestion that she 
intended to assist the church of which, 
on the evidence, she was an active 
member in meeting its contributions or 
Uabilitios to the Joint work carried on 
by it (the Church of England) & tho 
United Church of Canada In maintain- 
ing an institution known at tJi© time 
of the making of the will as the Church 
Home for Girls but which had later 
changed its name. The cy-prAs 
dootrme should bo applied & the gift 
in question should be held Intended for 
the benefit of the .charitable work for 


fallen girls carried on by four institu- 
tions. — He Gilrov Estate, rii)30J 3 
W. W. R, 620 ; [1937 1 1 D. L. R. 1 42.— 

CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 
C. (b), 

td. Hostel ceasing to exist — Work 
of hostel undertaken hy OovemmerU — 
No general charUable inienfion.l — He 
Fitzgibbon (1922), 09 D. L. R. 524 ; 
51 O. L. R. 600.-— CAN. 

se. Surplus held for similar purposes. ] 
— Where a charitable object comes to 
an end oontributions raised do not 
belong to the donors but are held for 
similar charitable purposes. — Halifax 
School for Blind v, Attorney- 
General, [1935] 2 D. L. R. 347.— CAN. 

PART IV. SECT. 2. SUB-SECT. 2.— 
C. (d). 

Bk. Lack of applicants.] — Testator 
bequeathed a sum of money to trustees 
for the purpose of founding a bursary 
to be granted by them ** to any 
deserving young man, being a native 
of D., attending college in the prospect 
of becoming a minister of the Estab- 
lished Church of Scotland, or as a 
missionary.” The trustees received 
payment of the bequest in 1838. In 
1907 they presented a petition In which 
they stated that, although full pub- 
licity had been jpriven to the bursary by 
advertisement « by intimation In the 
local schools, no application for it had 
ever been niado, & craved the ct. to 
empower them, failing applioatlo^n 
from natives of Dunbar, to grant the 
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bursary to otherwise qualified appets. 
bom in the Presbytery of Dunbar, or 
falling such appets. to otherwiise quali- 
fied appets. without conditions as to 
nativity. The ct. granted the petition, 
—Re Borland, 11908) S. C. 852.— 
SCOT. 


sf. .) — Testator, having erected 

six houses for the residence of six 
widows who bad been the wives of 
persons who had resided for five years 
on the F. estates, demised to trustees 
a yearly i*eutc, barge of £70 a year, 
charged on the townlond of D., & 
directed them to apply the sum of £10 
a year in repairing & improving the 
six houses, & to pay the remaining 
sum of £60 a year in six equal shares 
of £10 eiich to such six widows during 
their widowhood. He further directed 
that the person or persons seized of his 
real estt).!^ under the limitations in Ms 
will should have the solo & exclusive 
control of this charity, A' should not 
be Huhje<)t to the control of the Comrs. 
of Charitable Donations Bequests 
or any other persons, but should have 
full power & authority when the houses 
should become vnicaiit to select such 
widows qualified as already stated to 
inhabit the bouses & 
annual pension provided. Foi 
years past there had been a la^^ 
qualified appets., & since 191.3 only 
two of them had beOn oociipled r — 
Held: the tnist was not chari1>able. — 
A.-G. V. Forde, [19321 N.. I. 1. — IR. 

8g. iHspersdl of congregation.}^A 
church & a manse were held by trustees 
” for the congregation of United 
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1418a. Lack of applicants.] — Philipps o. 

[1982] W. N. 100 ; 173 L. T. Jo. 320. 

1418b. Trust for Bishoprics in connection with 
Church of England — Bishopric at Cape Town — 
Church in South Africa not part of Church of 
England.] — Re Coix)nial Bishopbics Fund, 
1841, No. 981d, ante. 

1423. Add. Annotation : — Refd. Re Gaxdner’s Will 
Tinists, Bouchei* v. Horn, [1986] 3 All E. B. 
938. 

1424. Add, Annotation : — Refd. JKe Chapman, 
Hales V. A.-G., [1922] 2 Oh. 479. 

1424a. Alternative non-charltable gift.] 

— Testatrix by her will appointed an exor., 
A: after giving various pecuniary legacies, 
including two for charitable purposes, ^ 
£100 to her exor., she left in blank the name 
of her residuary legatee. By a codicil testatrix 
desired that her residue should be applied 
for charitable purposes as I may in writing 
direct, or to be retained by my exor. for 
such objects A; such purposes as he may in 
his discretion select, &; to be at his own 
disposal.*’ She left no written directions as 
to the charities to be benefited : — Held : (1) 
no good charitable trust was declared, the 
exor. having a discretion to devote the 
residue to objects & purposes other than 
charitable ; (2) the trust for those objects & 
purposes was too indefinite for the ct. to 
execute, & there being no direct gift to the 
exor., the added words “to be at his own 
disposal ” were not sufficient to enable the 
ct. to hold that the exor. took the residue 
beneficially, & he held it as trustee for the 
next of kin. — Be Chapman, Hajlbs v. A.-G., 
[1922] 2 Oh. 479 ; 91 L. J. Ch. 627 ; 127 
L. T. 016 ; 66 Sol. Jo. 522, C. A, 

See, also. No. 841a, 

1430. Add,. Annotaiion : — Refd. Re Gardner’s Will 


Trusts, Boucher v, Horn, [1936] 8 All B. R. 
938. 

1431 . Add. Annotation : — A s fo ( 1 ) Consd. Re Cammeil, 
Public Trustee v, A.-G. (1926), 69 Sol. Jo. 346. 

1434. Add. Annotation : — ^Consd. Re Patten, West- 
minster Bank v. Carlyon, [1929] 2 Oh. 276. 

' 1444a. Fund tor erection of stained glass 

Surplus applied to additional stained glass 
windows.] — Be King, Kerb v, Bradley, No. 
8a, ante, 

1444b. Gift for restoration or maintenance of 
church.>—Testatrix bequeathed her residue 
“ to be used towards the restoration or main- 
tenance of ** a certain church : — Held : she 
intended that the residue should be used 
either for the restoration or maintenance of 
the church, or for both purposes, & that, there 
being a general charitable intention, any sur- 
plus must be applied cy-prie. — Re Robertson, 
CouN V, Chamberlin, [1930] 2 Ch. 71 ; 99 
L.J.Ch.284; 143 L. T. 36 ; 46 T. L. R. 276. 

1449a. Alternative non-charitable gift.] 

— Re Chapman, Hales v, A.-G., No. 1424a, 
ante, 

1453. Add, Annotaiion : — Refd. Re Monk, Giffen 
V. Wedd,[1927]2Ch. 197. 

1457a. Particular purpose completed — Result- 

ing trust of surplus.] — By his will, made in 
1876, testator gave £5,000 Consols to Cam- 
bridge University, to be transferred to the 
University if accepted “ upon trust to be 
applied for the express purpose of carrying 
on to completion & publication my Etymo- 
logical Dictionary of Anglicised Foreign 
Words & Phrases,” should the same be in- 
complete at the time of his decease, they 
applying the annual dividends towards the 
completing publishing of the dictionary. 
Testator constituted one of his oxors. resi- 
duary legatee & died in 1880, The University 


Oririnal Seceders presently worshipping 
In A. Square under the pastoral charge 
of the II ov. A. B/' Adherence to the 
principles oonttilned in a document 
known as the ** Testimony ” was 
declared in the trust deed to l>c a 
condition of the right of any Individual 
to remain a member of the congrega- 
tion. The congregiitlou had seceded 
on a question of doctrine from the 
^nod of the United Original Seoos8lt)n 
Onuroh. In 1878 the congregation, 
which had become reduced to fourteen 
individuaJa, ceased to worship together, 
the trustees let the property & 
accumulated the rents, in 1912 the 
lost of the trustees died & Ids testa- 
mentary trustees brought au action of 
muJtiplepoindJng for the disposal of 
the property & the accumulations of 
rent : — Rcld : falling the ostabJlsh- 
ment of a right to the property by any 
oongnegation of the United Original 
Seoeders, the tnist, being a tnist for 
public purposes, fell to be administered 
cy - prhs . — Andeksox’s Trustkes v. 
SOOTT, 119U] B, C. 942.— SCOT. 

PART IV. SECT. 2. SUB-SECT, 2.— D. 

0 1. .B— An association, which 

had managed an Institution for the 
education sc, training of destitute boys 
in an Industrial training ship. owiJ^ 
to change of circumstances, whereby 
It was no longer possible to carry on 
the Institution usefully, was wound up. 
A petition was presented to the ct. 
craving approval of a scheme for the 
funds to be transferred to nine trustees, 
of whom seven should be nominated 
by the existing executive committee, 
fit the remaining two by two local 


ehlpownera’ assoclatlonB, with power 
to assume new trustees from time to 
time, but vacancies among the trustees 
appointed by the shipowners^ assoeia- 
tlons to be filled by persons nominated 
by these bodies. The ct. sanctioned 
the scheme, being satisfied that in the 
particular circumstances of the case 
suffloient provision had been made in 
the constitution of the trust for the due 
administration of the funds in the 
future. — CnvDE Indurtbial Trainino 
Ship Absoon.. (19251 S. C. 676,— 8COT. 

ak. Persons eligible to act ac ad- 
niinifdraiors no longer available .] — 
I'rustees presented a petition In which 
they stated that the administration of 
a fund hod become unworkable 
through lack of effective maeWnory for 
carrying it on, as owing to a change in 
local conditions, persons eligible to act 
as administrators were no longer 
available, fic craved the ct. to authorise 
a transfer of the fund to a general 
trust having similar objects. The ot. 
authorised the transfer. — Rosyth 
Canadtan Pupfp Tbustbes, (19241 
S. C. 352.— SCOT. 

PART IV. SECT, 2. SUB-SECT. 2,— E. 

g I, Surplus applied to suc/t other 
pu rposes as sfumld he rieemed proper. 1— 
Where, after satisfying the prescribed 
objects of a certain chart ta ole trust, 
there remained a surplus income of 
the charitable fund which it was found 
to he impracticable to spend on the 
ohieots BO prescribed, the ct., at the 
suit of the Advocate-General of 
Bengal, at the relation of the Trooenrer 
tor Chtnltable Endowments, Sc with 
the consent of the author of the trust, 
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gave leave for the extension of the 
objects of the trust so os to apply the 
surplus to such other purposes as the 
ot. deemed proper upon the cyprls 
principle. — Advocate - General op 
Bengal v. Webb-Johnbon (1924). 
I. L. R. 62 Colo. 608.— IND. 

sn. Erection of church tower — Surplus 
applied to building Sunday school, 
Rowe fit Brown v. Public Tbustke, 
[1928] N. 2. L. R. 61.— N.2. 

PART rv. SECT. a. SUB-SECT. 3. 

sp. Administration of charity be- 
coming increasingly arduous dt dis- 
Cfturaging. 1 — It is not a legitimate 
ground for the application of the 
doctrine of cy-pris merely that the 
administration of a charity has become 
increasingly arduous fic discouraging 
In Its results. — Re Glasgow Domestic 
Training School, (1923) 8. C. 892. — 
SCOT. 

sr. Inexpedient to effect purpose.] — 
Where the Y.W.C.A. applied for leave 
to divert certain moneys procured by 
subscription for the purpose of 
building an extension to supply in- 
creased demand for accommodation 
In order to bo of greater service to the 
young girl ** : — Held: there was no 
gift except to do that which, under the 
circumstances, It is Inexpedient & un- 
necessary to elTeot now. Sc it was not 
within the principle of the cases In 
which the ct. executes a general pnr- 

E ose cy-prist 8c the ^plication should 
e refused. — Re Young Women’s 
Christian Assoon. Extension Cam- 
paign Txmo, (1934) 3 W. W. R. 49.— 
CAN. 
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accepted the bequest on the terms for the 

g urpose 6i>ecifiea, & published the dictionary 
1 1892. After all payments had been made 
in connection with the publication there 
remained over a surplus of £1,151 14s. lOd. 
Consols ^ £230 derived from income & sales 
of the dictionary. Upon a summons by the 
University asking how this surplus should 
be applied ; — HM : in the absence of any 
general charitable intention to be gathered 
from the terms of the bequest there was no 


room for the application of the doctrine of 
& there was a resulting trust for 
testator & those claiming under him of the 
surplus moneys . — Re Stanbx>rd, Cambridge 
University v, A.-G., [1924] 1 Ch. 73 ; 93 
L. J. Ch. 109 ; 130 L. T. 309 ; 40 T. L. E. 3 ; 
68 Sol. Jo. 69. 

A unotafions : — Pistd. Re Bobertaon, Colin v, Chamberlin, 
119301 2 Ch. 71. Eeld. Rr Monk, Olffen n. Wedd. 191371 

2 Ch. 197 ; lie Strickland’s Will Trusts National 
(luaranti^ & Suretyship Assocn., Ltd. v. Maidmcnt, [1936] 

3 All E. R. 1027. 


Part V. — ^Trust Property after Trust created. 


1480, Add, Annotation : — As to (2) Refd. Under- 
wood V. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 776. 

1508. Aid, Annoiatimi : — N.F. Nicholson v, Eng- 
land, [1926] 2 K. B. 93. 

1511. Add. Annoiniions : — Asia (2) Consd. Toates ' 
V. Toates, [1926] 2 K. B. 30. Reid. Re 
Blake, Re Minahan’s Petition of Right 
(1931), 100 L. J. Ch. 261. Generally, Refd. 
I. R. Comrs. v. Soc. for Relief of Widows &; 
Orphans of Medical Men, I. R. Comrs. v. 
Medical Charitable Soc. for West Riding of 
Yorkshire (1926), 136 L. T. 60. 

1532a. Settled Land Act, 1926 (c. 18), ss. 29, 

94.] — The trust deed of a charity placed the 
entire management & control of its property, 
which, whether land or investments, was all 
revenue, in the hands of a sole trustee, in 
whom it was vested with full power to seU 
k, give receipts for the purchase-money : — 
Held: (1) the trustee could sell the land 
under his trust deed k give a receipt for the 
purchase-money without resorting to his 
life tenant powers xmder sect. 29 of the above 
Act at all ; (2) in any case the proceeds of 
sale would remain revenue k would not 
become capital money arising under the Act ; 


(3) sect, 94 (1) had no a^lication. — Re 
Booth k Southend-on-Sea Estates Co.’s 
Contract, [1927] 1 Ch. 579 ; 96 L. J. Ch. 
272 ; 43 T. L. R. 334 ; euh nom. Booth v, 
Southend-on-Sea Estate Co.’s Contract, 
1.37 L. T. 122. 

1645. Add, Annotation : — As to (2) Consd. Re 
Child Villiers’ Appln., Villiers v, A.-G., 
[1922] 1 Oh. 394. 

1649. Add. Annotations : — As to (1) Consd. I. E. 
Comrs. V. Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas. 154. As to (2) Refd. Re 
Child Villiers’ Appln., Villiers v, A.-G., [1922] 
1 Ch. 894 ; Re Booth & Southend-on-Sea 
Estates Co.’s Contract, [1927] 1 Ch. 579. 

1695. Add, Annotation : — Refd. Re Smith, Public 
Trustee v. Smith (1931), 100 L. J. Ch. 409. 

Id09a. Not decreed,] — Sombrviixe v. Chap- 

man (1779), 1 Bro. C. C. 61 ; 28 E. E. 986. 
AnnotaH&na : — Ezpld. A.-G. v, St. John*e HoRpltal. Bath 
(1866), 1 Ch. App. 92. Refd. Browne v, Tiffho (1834), 2 
a. & Fin. 396. 

1670. Add, Annotation : — Generally, Retd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban k Harrow Ro^ Permanent Bldg. 
Soc. (1921), 91 L. J. Ch. 74. 


Part VII. — ^Trustees. 

1847, Add, Annotation: — Refd. Re How, How v. I 1870a, Powers under Settled Land Act, 1925 (c. 18), 
How, [1930] 1 Ch. 66. I s. 29 — Powers of sale under sects, 29, 94.] — 


part V. sect, 1, SUB-SECT. 1. 

•a. Interest payable to beneficiary — 
Whether erdUlea to corpus .} — A testator 
by his will appointed trustees, provid- 
ing for the appointment of new trustees 
in place of those dying, etc., & gave 
them his residuary estate in trust to 
convert into money Sc stand possessed 
of all moneys in trust for certain uses 
k puri^oses, including, as to 820,000, 
to Invest it & pay the net annual 
interest & income therefrom to his 
sister for life if remaining unmarried, 
& frPm Sc after her death or marriage 
to keep invested said sum Sc ** pay & 
apply the net annual interest Sc in- 
come thereof,” one-half to applt,, 
a charitable institution (incorporated 
by statute), “to be used for the 
general purposes of that institution,” Sc, 
as to another 120,000, to invest It 
k pay & apply the net annual interest 
k Inoome thereof for the benefit of a 
certain church, k should {inter alia) 
said church cease to exist or ohange 
its adherence, “ then k thereafter ” to 
“ annually pay over the whole of the 
net annual interest k inoome ” of eald 


sum to applt. “ to be used for the 

f eneral purposes of that institution.” 

n events which occurred since 
testator’s death, applt. became entitled 
to said gifts in its favoiir. It claimed 
the right, as solo beneficiary of the 
income, to receive from the trustees 
the corpus (one-half k the whole 
respectively) of said sums : — Held : 
applt. was not entitled to receive the 
corpus. — Hai,ifax School for the 
Blind v, Chipman, [1937] S. C. R. 
198.-— CAN. 

PART V. SECT. 1. SUB-SECT. 4. 
1502 Hi. Whether charUies MoUhin 
Real property lAmitaiion Act, 1833 

'“) — Kxp , ; 

Drakx!*r Estate, fl909j i I. R. 136, 
140.— -IR. 

PART V. SECT. 3, SUB-SECT. 6. 

1660 I. WheM sanctioned by court .] — 
When land is held upon a charitable 
trust, which contemplates its per- 
manent retention, k there is no 
express power to mtgo. the land, the 
ot. will not give its sanction to a 
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mtgo. unless satisfied that a mtge. 
will be not merely beneficial, but is 
nooeBsary for the carrying into effect 
of the trust. Business expediency is 
Insuiliolent. — Re Hughes, Thoiinton r. 
Ohurch of England Trusts Corpn. 
(Melbourne Diocese) (1930), 41 

Argus L. R. 19.— AUS. 


8C. Departure from trust — Whether 
motioned.] — The ct. wilJ not aiitiiorLsc 
departure from the terms of a cii/irit- 
ble trust by way of mtge. of the trust 
remises, uiiIoks the performance of 
lie trust as oricrinally creat^sl has 
eoonie impossible otherwisfi. He 
tUOH*^'^, TnoRNTo.v V. Melrournk 
IIIUTICH OF RNOLANI) TRUST.S CORPN., 
in.,,, tr I — AIJS- 


PART VII. SECT. 2, SUB-SECT, 2. 
»l. rou}cr of appointino 8 ua 
tie apprehenmon of 
poroer of resoocation .] — 

)wer is given to a trustee to appoint 
8 fluccessor ” at his death ” ibr a 
ibllo charitable trust, there shoula, 
the appointment is made inter eieoe 
take eileot at once, he proof ot dr- 



Oases 1870a—2l54a. SKausH akd Empire Digest Supplement. 


Ee Booth & Southbnd-on-Sba Bstatbs 
Oo.’s OONTRACJT, No. 1632a, ante. 

1870b. To what trusts applicable — Public 

trusts — Trust of society within Literary & 
Scientific Institutions Act, 1854 (c. 112).] — 
Trusts of land belonging to an unincorporated 
society, confined to members paying an 
annual subscription, & the object of which is 
the encouragement of literature, science & 
art, & which comes • within Literary & 
Scientific Institutions Act, 1854 (c. 112), 


are pubHo trusts ” within Settled Land 
Act, 1926 (c. 18), s. 29, & the trustees, 
appointed by deed since 1926, have the 
powers conferred on them by that sect . — Re 
Oi^EJVBLAND Literary & Philosophical 
8ocikty*8 Land, Bolchow Laughton, 
[1981] 2 Ch. 247; 100 L. J. Ch. 363; 145 
L. T. 486. 

1938. Add. Annotation : — Refd. Keren Kayemeth 
Le Jisroel, Ltd. v. I. K. Comrs., [1931] 2 
K. B. 465. 


Part IX. — Jurisdiction over Charities. 


1980a. — — Gift ** unto my country 

England.”] — Re Smith, Public Trustee v . 
Smith, No. 217c, ante. 

1981. Add. AnnoicUion : — Refd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 163. 

1998. Add. Annotation : — Refd. Re King, Kerr v. 
Bradley, [1923] 1 Oh. 243. 

2001. Add. Annotatioji : — Consd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 163. 

2016. Add. Annotation : — Refd. R. v. All Souls 
College, Oxford (1681), Skin. 13. 

2019a. — ■ — .]"T~If the visitor of a college 

refuse to exercise his visitatorial power by 
hearing an appeal, the Ct. of Queen’s Bench 
will grant a mandamus to set him in motion, 
but cannot afterwards review his decision. 

A fellow of King’s College, Cambridge, had 
been expelled the college & deprived of his 
fellowship, by the provost & fellows, upon 
a charge of fraud Sl perjury, the proceedings 
being conducted partly in the absence of 
the accused, & the charge being alone sup- 
ported by a comparison of his letters with 
an answer which he had filed in a suit in 
Chancery. Upon appeal to the visitor, the 
decision of the provost & fellows was affirmed ; 
— Held : the ct. had no power to grant a 
mandamus to restore to the fellowship. — 
Bx p. Duller (1865), 25 L. T. O. S. 102 ; 1 
Jur. N. S. 709 ; 3 W. R. 447 ; 3 C. L. R. 
1158. 

2026. Add. Annotation : — Refd. R. v. Stepney 
Corpn., Ex p. Walker & Sons (1932), 102 
L. J. K. B. 113. 

2041. After this case add : — 

.] — See^ now, S. C. J. (Consolidation) Act, 

1925 (c. 49), 8. 19 (6). 

2111a. S. P. Ex p. Bullar (1867), 28 L. T. O. S. 
269 J 21 J. P. Jo. 84. 

2137. For the existing paragraph substitute the 
following paragraph ; — 

Not exempt — Gift of land to mixed charity at 
date of determination of question by com- 


missioner — Not mixed charity at time of 
donation.] — In order that a donation or be- 
quest may come within the provision in 
1853 Act, B. 62, exempting from the juris- 
diction or control of the Charity Comrs a 
donation or bequest made to a “ mixed 
charity ” — i.e. a charity maintained partly 
by voluntary subscriptions &> partly by 
income from endowment— it must be a 
donation or bequest to a charity which is 
already, at the date of gift, a mixed charity. 
It is not sufficient to bring the donation or 
bequest within the exemption for the charity 
to become a mixed charity between the date 
of gift <fe the determination by the ct. of the 
question of exemption. 

Land within the registered area was con- 
veyed to a charity which at the time, although 
possessed of other income-bearing land, was 
not also maintained by any voluntary sub- 
scriptions. After the application for regis- 
tration & pending the determination of the 
question of exemption by the ct., voluntary 
subscriptions were received & the charity 
became a mixed charity : — Held : the land 
not having been given to a charity which at 
the date of gift was a mixed charity, was not 
exempt from the jurisdiction or control of 
the Charity Comrs., & a restriction must be 
entered on the register against a disposition 
of the land without their consent. — Re Child 
VtLUERs’ Arpijcation, Villieks V. A.-G., 
[1922] 1 Ch. 394 ; 91 L. J. Ch. 473 ; 126 L. T. 
555 ; 38 T. L. R. 291 ; 66 Sol. Jo. 266, C. A. 

Annotation : — Apld. Re ShaKespeare Memorial Trust, Lytton 
V. A.-G., [1923] 2 Ch. 398. 

2146a. Land purchased out of donation — 

Donation before first annual subscription.] — 

Be Shakespeare Memorial Trust, Lytton 
(Earl) v. A.-G., No. 73a, ante. 

2154. Add. Annotation : — Consd. Re Diptford 
Parish Ijands, [1934] Ch. 151, 

2154a. Time for appeal.] — (1) On an appeal, by 
leave of the A.-G., from an order of the 
Charity Comrs. establishing a scheme for the 


onmBtanoe(>i showtog that the appointor 
had reasonable apprehension of his 
death. Sc It Is always subject to the 
condition that, U the appointor 
recoyere, the b^sfer Is not to operate ; 
& even if the power of revocation Is 
not eirpreesly reserved in the deed, such 
a deed should always be deemed to be 
subject to a power of revocation by 
implication. — Obookaunoa Mudaijar 
v, Dcbaiswami Mtjpaliab (1927 )» 
1. L. R. 5J Mad. 720.— mo. 


PART IX. SECT. 8, SUB-SECT. 1. 
sd. Effect of Church of England Trust 


Property Act, 1917, a. 32.]— Although 
by reason of the wide powers conferred 
^on Synod by sect. 82 of Church of 
England Trust Property Act, 1917, in 
respect to the variation of trusts, it 
is improbable that the Ot. of Equity 
will continue to exercise its cy-pr^s 
iurlsdiotion In respect to charitable 
trusts coming within the operation of 
that Act, nevertheless the <it. has 
jurisdiotion to entertain informations 
the object of which is to complain of 
breaches of such trusts Sc to administer 
the same. Sc will not decline to exercise 
such, jurisdiction except for good cause 
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shown. — A.-G. v. Churoh of England 
l^opBRTT Trust Dioobbs of Sydney 
(1933), 34 S. H. N. S. W. 36 ; 50 N. 8. W. 
W, N. 241.— AUS. 


PART DC. SECT. 3, SUB-SECT. 2, 


«v. Enforcemtmi of provision for 
schism .) — When property is given in 
trust for A.. B. Sc 0., etc., forming an 
association for fraternal Sc. benevolent 


purposes, if the instrument provides 
for the case ot a schism then the ot. 
will act upon It.— -L indbat v. Empy 
C^ ta.) (1915), 32 W. L. R. 246; 9 
W. W. R. 82 : 28 D. L. R. 877,— CAN. 



V6L VlIL’-flharities. Casas 2154a*--84S8a. 


admiiii6tjp«.tion of oharities, the petition to the 
ct. must under Charitable Trusts Act^ 1800 
(c. 136), s. 8, be presented within three 
calendar months next “ after the definitive 
publication of the order,” which is effected 
under sect. 7 of the Act by affixing a copy of 
the order when made in some convenient 
place within the parish or in the district to 
which the charity is applicable such as on the 
church door, & an appeal presented more 


than three months after the date when the 
order is first so affixed is out of time. 

(2) A petition for appeal, to be presented 
under Charitable Trusts Act, 1869 (c. 110)* 
s. 11, under the hand of applt,, may be signed 
by the applt. ’s solicitor or other duly 
authorised agent . — Re Diptford Parish 
Lands, [1934] Ch. 1.51 ; 103 L. J. Ch. 145. 

2154<b. Petition for appeal — Signature.] — Re Dipt- 
ford Parish Lands, No. 2154a, ante. 


Part X. — Practice. 


2177a. Action to restrain exclusion from 

management of non-pro vlded school.] — Where 
an action was begun which claimed an in- 
junction restraining defts. from excluding 
pltf. from the meetings of the managers of a 
non-provided school, who had been appointed 
in pursuance of an order made by the Board 
of Education under Education Act, 1902 
(c. 42), s. 11 (8), & damages, & where the 
management of such non-provided school had 
been originally established by a trust deed, 
the action was not allowed to proceed until, 
in pursuance of Charitable Trusts Act, 1853 
(c. 137), 8. 17, Sc Orders in Council made 
under Board of Education Act, 1899 (c. 33), 
s. 2 (2), a certificate from the Board as 
exercising with regard to educational charities 
the jurisdiction formerly exercised by the 
Charity Comrs. had been obtained. — Faxconer 
f;. Stearn, [1932] 1 Ch. 509; 101 L. J. Ch. 
231, 232 ; 146 L. T. 461 ; 30 L. G. R. 187. 

2224. A dd. Annotation : — Retd. Key v» Baatin, 
[1925] 1 K. B. 050. 

222Ta. Bequests to Irish parishes.] — Re Love, 
Naper V. Barlow, [1932] W. N. 17; 173 
L. T. Jo. 116; 73 L. Jo. 168. 

2246a. Bequests to Irish parishes — Attorney- 

General of the Irish Free State not proper 
party.] — Re Love, Naper v. Barlow, [1932] 
W. N. 17 ; 173 L. T. Jo. 116 ; 73 L. Jo. 168. 

2252. Add. Annotation : — Refd. Key v. Bastin, 
[1925] 1 K. B. 650. 

2271. Add. Annotation : — Refd, Re How, How v. 
How, [1930] 1 Ch. 66. 

2283. Add. Annotation : — Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

2289a. Trust to establish Home of Rest — 

Reference to decide whether practicable,] — Re 
James, Grenfell v. Hamilton, No. 47c, ante, 

2830a. .] — An information was filed in the 

year 1821 against the trustee of a grammar 
school founded in the reign of Edward VI., 
praying that a new scheme might be approved 
of for the management of the school. Pend- 
ing these proceedings, the trustees, in the year 
1838, themselves made new regulations for 
the school, to which the usher, who was 
appointed previously to the filing of the 
information, was ordered to conform. The 
usher refused to be bound by such new regula- 
tions, Sc was consequently dismissed* Sc now 
presented a petition under Charities Pro- 
cedure Act, 1812 (c. 101), alleging that the 
trustees of the school had no power to alter 
the rules, Sc praying that he might be re- 
instated : — Held : the ct. had no power. 


except under an information, to decide 
whether the trustees had power to alter the 
regulations of the school. Petition dis- 
missed, with costs. — A.-G. v. East Retford 
Grammar School (1848), 17 L. J. Ch. 450. 


2330b. Matters relating to constitution of charity.] 
— A.-G. V. Bristol Corpn., Rx p. Goodenough, 
No. 2346a, post. 


2346a. After decree.] — After a decree 

had been made, in a suit by information Sc 
bill, for the general administration of a 
charity, one of the objects of which was a 
free grammar school, the master of the school, 
who was not a party to the suit, presented a 
petition in it, with the sanction of the A.-G., 
stating that, in 1832, which was five years 
before the decree was made, defts., the 
trustees of the charity, unlawfully removed 
him from his office, Sc praying to be paid the 
arrears of his salaiy : — Held : (1) the petition 
could not be entertained, because it was 
presented by a person who was not a party 
to the suit, & involved an important question 
between the petitioner Sc the trustees, which 
was not raised at the hearing of the suit ; 
(2) the ct. would not have had jurisdiction 
to determine the question, if the petition had 
been presented under Charities Procedure 
Act, 1812 (c. 101), but that a new suit must 
be instituted. 

(3) Where the rule laid down for the 
management of a charity is clear, Sc the only 
question is whether the parties have acted 
according to that rule or not, that is a ques- 
tion which may be determined on petition. 
But, where the question has reference to the 
original constitution of the charity, as, for 
instance, whether certain persons called 
governors or trustees, have a certain 
authority, that is a question touching the 
original constitution of the charity, which 
can be decided only on information (Shau- 
WELL, V.-O.). — A.-G. V. Bristol Corpn., Ex p. 
Goodenough (1845), 14 Sim. 648 ; 14 

L. J. Oh. 457 ; 6 L. T. O. S. 533 ; 60 E. K. 
610. 


2853a. Not petition for payment out of funds 

In court of money for completion of purchase 
of land.] — Ex p. St. Bartholomew’s 
Hospital (Governors) (1928), 72 Sol. Jo. 
225, 


2414a. Order for payment of legacy to trustee — 
Undertaking to render accounts to Attorney- 
General.!-— Reddish, Penton v. Waters, 
[1934] W. N. 198; 178 L. T. Jo. 329. 


142Sa. 


W. N. 100 ; 173 L. T, Jo. 320. 


-.] — Philipps v. A.-G., [1932] 
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Cases 244$— 8576. English and Empirb Digest Sufplembnt. 


24M» After this case add : — 

.] — See^noWfS. 0. J. (Oonsolidatioa) Act 

1926 (c. 49), s. 19 (6). 

2537. Add* Annotation : — Reid* Be Monk, diffen 
V. Wedd, £1927] 2 Oh. 197. 


2662a. Application to ascertain whether cy*-pres 
doctrine applicable .] — Be Lawton, Gartsidb 
V, A.-G., No. 1252c, ante* 

2676. Add. Annotation : — Held. Be Monk, Gillen 
V. Wedd, £1927] 2 Oh. 197. 


CHATTEL MORTGAGES. 

See Bills of Sale. 


CHEAT. 

See Criminal Law. 


CHECKWEIGHER. 

See Mines. 


CHEESE. 

See Food and Drugs. 


CHIMNEY. 

See Easements ; Nuisance. 


CHIMNEY SWEEP. 

.Sec M aster and Servant; Trade. 
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VoL Vm. Cases 7—27, 


CH08E8 IN ACTION. 


Part I. — In General. 


7. Add. Annotation : — ReM. Ee Sandiford (No. 
2), Italo-Canadian Corpn., Ltd. v. Sandiford, 
[1936] W. N. 158. 

12a. Rentcharge — Arrears of.] — Saxway v. Sax- 
way (1770), 2 Dick. 434; Amb. 692 ; 21 
E. R. 338. 

18. Add. Annotatiohe: — Dlstd. Baker v. Archer- 
Shee, [1927] A. 0. 844; A.-G. v. Belilios, 
[1928] 1 K. B. 798. Refd. New York Insce. 
V, Public TiTistee, [1924] 2 Ch. 101 ; Brassard 
V. Smith, [1926] A. C. 371 ; Herbert v. I. R. 
Comrs., I, R. Comrs. v. Herbert (1925), 9 
Tax Cas. 593 ; Daw v. 1. R. Comi's., Dufif 
Dunbar v. I. R. Comrs. (1928), 14 Tax Cas. 58. 

19. After this case add ‘‘ Patent.] — See Patents.” 

20. Add. Annotations : — Dbtd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
Refd. New York Life Insce. v. Public Trustee, 
[1924] 1 Ch. 15. 

21. Add. Citations : — Favorke v. Steinkopfp, 
[1922] 1 Ch. 174 ; mib nom. Re Steinkoppf, 
Favorke v. Steinkopfp, 91 L. J. Ch. 166 ; 
120 L. T. 697. 

21a. .] — In Feb. 1912, thi'eo parcels of 

goods were shipped in a British steamship 
from Baltimore for Hamburg. The ship 
sailed & was never heard of again. The goods 
were insured with M., who were German 
nationals carrying on business in New York. 
The assured claimed against M., & some time 
before Nov. 1918, were paid by M. for a total 
loss ; whereupon the bills of lading were 
handed over to M. by the assured. Actions 
on the contract of carriage against the ship- 
owners were commenced in England for the 
benefit of M. & other insurers by the owners 
of the goods & damages were recovered, of 
which the sum of £4,538, being that portion 
which corresponded v;ith M.*s share in the 
insurance, was claimed by deft, to be subject 
in his hands to the charge created by the 
Treaty of Peace Order, 1919. On Nov. 18, 
1918, after the outbreak of war between the 
United States & Germany & after proceedings 
had been commenced in England, pltf., in 
pursuance of the American Trading with the 
Enemy Act, 1917, & executive Orders made 
thereunder, made a demand upon M., the 
effect of which was to vest in him as Alien 
Property Custodian all the pr^erty, rights, 
claims & assets of M. within the tJnited States. 
In an action by pltf. claiming payment by 
deft, of the said sum of £4,538, so recovered 
by M. & in the hands of deft, as Administrator 
of German Property: — Held: (1) on the 
crucial date, Nov. 18, 1918, M. had by subro- 
gation aneqmtable interest as against the 
owners of the goods in the right of action 


which those owners had for the loss of their 
goods to the extent that was necessary to 
recoup to M. the amount paid on the policies 
of insurance ; (2) that right of action came 
within the general rule that choses in action 
must be taken to be situate in the country 
where they are properly enforceable ; (3) not- 
withstanding the fact that the bills of lading 
& other documents relating to the claim 
against the shipowners were at the material 
time in the hands of pltf. in the United States 
as Adien Property Custodian, the situs of the 
right of action was in England, & therefore 
the sum recovered for M. therein passed to 
deft. A not to pltf. — Sutherland v. German 
Property Administrator, [1934] 1 K. B, 
423 ; 103 L. J. K. B. 244 ; 150 L. T. 247 
50 T. L. R. 107, C. A. 

23. Add. Annotations ; — Consd. Royal Triist Co. 
t\ A.-G. for Alberta (1929), 46 T. L. R. 25; 
English, Scottish & Australian Bank, Ltd. t?, 
I. ft. Comrs. (1931), 48 T. L. R. 170. Refd. 
New York Life Ince, v. Public Trustee 
(1924), 93 L. J. Ch. 449; Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669, 

24. Add. Annotations : — Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B, 669. 
Refd. New York Life Insce. v. Public Trustee 
(1924), 93 L. J. Ch. 449. 

25. Add. Annotations .•--Apld. New York Life 
Insce. V. Public Trustee, [1924] 2 Oh. 101 ; 
Richardson v. Richardson, [1927] P. 228. 
Consd. Alberta Provincial Treasurer v. Kerr, 
[1933] A. 0. 710. Refd. English, Scottish &; 
Australian Bank, Ltd. r. I. li. Comi*s. (1931), 
48 T. L, R. 170 ; Re Russian Bank for Foreign 
Trade, [1933] Ch. 746. 

28. Add. Anriotation : — Overd. English, Scottish 
& Australian Bank, Ltd. v. I. R. Comrs. 
(1931), 48 T. L. R. 170. 

26a. .] — ^An agreement for the sale, among 

other things, of simple contract debts owed 
^ debtors resident out of the United 
Kingdom is exempt from stamp duty in 
respect of such debts on the ground that they 
are “ property locallj^ situate out of the 
United Kingdom ” within the exception in 
Stamp Act, 1891 (c. 39), s. 69 (1). — English, 
Scottish & Austraijan Bank, Ltd. v. 
Inland Revenue Comrs., [1932] A. C. 238 ; 
101 L. J. K. B. 193 ; 146 L. T. 330 ; 48 
T. L. R. 170. 

Annotation: — Refd. Be Russian Bank for Forelgm Trade, 
[1933] Oh. 746. 

27. Add. Annotations : — As to (1) Consd. Favorke 
V. Steinkopff, [1922] 1 Oh. 174. As to (2) 
Refd. Favorke v. Steinkopff, [1922] 1 Ch. 174. 


PART I, SECT. 1, SUBJECT. 8. 
d. Add ** rmsd. 17 O. B. 674.** 

B. Add ** revsd. in pairt 4 A B. 267.” 


PART 1. SECT. 2. 

27 1. Residence of deb^.}^Ex»n. & 
one S. were both reiikLent In Sc eiihjeotfi 


of the Indore State. Resp. carried 
on business as a conunlssion agent at 
Indore, also at Bombay, his head office 
being at Indore. S. had dealings with 
resp. through both offices, a separate 
account being kept at each. On Apr. 1 7 , 
1924, a sum of nearly two lakhs was 
owing by resp. to 8. on the Bombay 
aooount; the Indore account was about 
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even. On that date a notice was 
served cm resp. by order of the Indore 
Govt, requiring him to pay to It the 
sum owing to S. on the Bombay 
account. The debt was accordingly 
transferred to the Indore aooount 
without the consent of S., &ott May 16, 
1924, was credited to the ruler of 
Indore. On May X6, 1924, applta. 



Cases 87a— 27b. English and Empiee Digest Supplement. 


27a. Assigrnment executed abroad — Of debt payable 
In England.] — 0., being domiciled in Guate- 
mala, deposited a sum of money with a bank 
in London. Subsequently he, being then in 
Guatemala, assigned in writing by way of 
gift the money so lying to his credit at the 
bank to N., who was also domiciled in 
Guatemala, & written notice of that assign- 
ment was given to the bank. It was not 
disputed that if the effect of that assignment 
had had to be decided by EngUsh law it 
would have been held good. By the law of 
Guatemala an assignment of money made 
without consideration is void, unless made by 
a document executed before a notary on 
stamped paper, Sc signed by both parties ; 
Sc by the same law an infant cannot accept 
a voluntary assignment himself, it must be 
made to & accepted by a legal representative 
appointed by a judge on the infant*s behalf. 
The assignment was on unstamped paper, 
was not executed before a notary, Sc was not 
signed by N. At the time of the assignment 
N. was an infant Sc no legal representative 
had been appointed. The money lying in 
the bank having been claimed both by the 
republic of Guatemala & by N. the bankers 
interpleaded. In an action to determine 
the issue between the two claimants : — 
Held : the validity of the assignment to N. 
must be determined by the law of Guatemala, 
Sc was therefore bad : 

{Per Bankes, L.J.) upon the groimd that, 
as the republic Sc N. were both domiciled Sc 
resident in Guatemala at the date of their 
respective assignments, Sc as the English 
depositary claimed no interest in the fund, the 
question which, if either, of the two claimants 
was entitled to it must be determined by the 
law of their domicil Sc residence, Sc not by 
that of this country ; 

{Per ScuuT^roN Sc Lawrence, L.JJ.) upon 
the ground that the question of a person’s 
capacity to take an assignment of personal 
property is to be governed either by the law 
of his domicil, or by that of the country 
where the assignment takes place, Sc that, as 
in tliis case the country of N.’s domicil Sc 
that of the assignment to him were the same, 
it was immaterial to inquire which, had they 
been different, ought to prevail ; but from 
either point of view N. was incapable, by 
reason of his infancy, of receiving the 
donation ; 

{Per Hcruiton, L.J.) on the further ground 
that by reason of non-compliance with the 
formalities relating to stamp, notary, etc., 
the assignment was, both by the law of the 
place where it was made, Sc by that of the 
domicil of the parties to it, not merely 
inadmissible in evidence but void ; 

{Per Lawrence, L.J.). As the contract of 
deposit was made in England, Sc the money 
was repayable in England where the bank 
was domiciled, Sc was recoverable in England, 
it was an English debt having a local situation 
in this country, Sc accordingly the validity of 
the assipiment, as distinguished from that 
of a contract to assign, must be governed by 


the lex lod rei eitm^ Sc not by the law of the 
country where the assignor Sc assignee were 
domiciled, or where the assignment took 
place. Consequently if non-compliance with 
the required formalities had been the only 
objection he would have held the assignment 
good, — Republic A de Guatemala u. Nunez, 
[1927] 1 K. B. 609 ; 96 L. J. K. B. 441 ; 136 
L. T. 743 ; 43 T, L. B. 187 ; 71 Sol. Jo. 35, 
0. A. 

Annotaiions : — FoUd. Be Anzianl, Herbert v. ChristopherBon, 
^930n Ch. 407. R^d. Richardson v. Riohardson, [1927] 


27b. Exercise of power of appointment over 

sum In England.] — ^An assignment, executed 
in a foreign jurisdiction by a person there 
domiciled, of a chose in action locally situate 
(so far as a chose in action can be) in Eng- 
land, is void if the assignment is void on 
grounds of substance according to the local 
law. 

A document executed abroad in exercise of 
powers of appointment conferred by settle- 
ments executed in accordance with English 
law. Sc expressed to be intended to operate 
both as an assignment & as a will, may take 
effect as a conveyance inter vivos of the pro- 
perty bf the person executing it. 

Upon the marriage of testatrix, who was 
born in Italy, to an Italian, two settlements 
of property belonging to her, hereinafter 
respectively called the “ A ” settlement Sc 
the “ B ” settlement, were executed. The 
“ A ” settlement comprised proceeds of sale 
of English freeholds conveyed to the settle- 
ment trustees on trust for sale, Sc invest- 
ments Sc other moneys, the whole fund being 
settled on trust to pay to the husband during 
the joint lives of himself Sc testatrix, £600 a 
year, & subject thereto to pay the annual 
income to testatrix for life without power of 
anticipation, &, after her death, to raise 
£60,000, as she should by deed or will 
appoint & pay the sum so raised to such 
persons as she should appoint. The “ B ” 
settlement comprised certain freeholds Sc 
certain moneys which were settled on trust 
to pay the income to testatrix for life, Sc 
after her death as she should appoint. Both 
were English in language Sc form, & the 
trustees were resident in the United Kingdom. 
By a deed of Dec. 10, 1906, to which her 
husband Sc the trustees of the “ A ” settle- 
ment were parties, testatrix appointed that 
the residue of the £60.000, which she then had 
power to appoint under the “ A ” settlement 
should be charged upon Sc raised out of the 
property subject to that settlement. Sc, after 
her death, should be held in trust for her 
absolutely as her separate estate. By a deed 
of May 23, 1912, between herself, her husband. 
Sc the “ B ” settlement trustees, testatrix 
appointed that, after her death. Sc, until then, 
subject to ber life interest, the propeity com- 

E rised in the “ B ” settlement should be held 
y the trustees upon trust to pay sums which 
she or her husband should become liable to 
pay to them under certain covenants of 
indemnity in the deed, Sc, subject thereto in 


served on reap, an order of the High Ot., 
made in a salt whioh they had hronght 
againet S., attaching before Judgment 
the debt in question. Applte. hfi 
obtained later a decree in their 
against S. sued resp. claiming to enforce 
the attachment : as the con- 


tract between reap. & S. did not provide 
expressly or impliedly that payment 
to be solely, or pnmarily, ot Bom^ 
bay, or make the debt enforceable 
only there, the sUua of the debt was 
Indore : ^ it had been eftectively seieed 
by the Indore Govt, before attaobment 

80 


by applts. It was not for the ot. to 
inquire whether the Indore Govt, 
in seizing property situate in Its own 
territory had acted within the law of 
that State.— OHATcmBHuy PmAHAii 
e. OHUNILAL OOMKABliUL (1933), 60 
L. B. Ind. App. 211.— IND 



VoL VUL — Choses in Action. Oases 27b— 07a. 


trust for testatrix, her heirs, administrators 
&, assigns. Testatrix & her husband lived 
in Italy, & she was domiciled there at the 
date of her death. On July 28, 1927, being 
then domiciled in Italy, she executed an 
“ appointment & assignment,’* expressed to 
be supplemental to the “ A ” settlement, the 
B ” settlement, & the deed of Dec. 10, 1906, 
& expressed also to be intended to operate as 
an assignment inter vivos & as a will. By it, 
she appointed & assigned the property com- 
prised in those documents, subject to certain 
subsisting trusts, to the trustees of the 
appointment assignment whom she 

appointed exors. upon trust for the payment 
of certain debts & legacies, & she gave the 
final residue to one of the trustees absolutely. 
After the death of testatrix leaving no other 
testamentary disposition, the deed of appoint- 
ment & assignment was admitted to probate 
in the United Kingdom: — Held: (1) the 
deed of appointment & assignment so far as 
it purported to assign movable property was 


subject to the law of the country in which it 
had been executed & in which the testatrix 
was domiciled, i.c. to Italian law, & that, 
being null & void in Italian law, it did not 
effectually assign the remainder of the 
£60,000, appointed by the deed of Dec. 10, 
1906 ? (2) the appointees of the sum of 

£60,000, were not persons entitled to im- 
movable property. Their right, which was 
to require the trustees to pay the amount, 
was a chose in action in the nature of a 
movable ; (3) the deed of appointment & 
assignment, as it was expressed to be in • 
tended to operate as an assignment as well 
as a wUl, could take effect as a conveyance 
inter vivos of the immovable property of 
testatrix situate in England. — Ue Anziani, 
Hehbert V, Christopherson, [1930] 1 Ch. 
407 ; 99 L. J. Ch. 215 ; 142 L. T. 670. 

After this case for “ Assignments executed 
abroad.] — See Nos. 459-462, 504, 505, poni,'' 

read “ .] — See^ ahio. Nos. 459-402, 504, 

605, 


Part II. — Assignment in General. 


29. Add, Annotation : — Refd. Public Trustee v. 
Elder, [1926] Ch. 776. 

36. Before this case add, “ 1873 Act, s. 3^6 (6), is 
now replaced by Law of Property Act, 1925 


(c. 20), s. 136.” 

40. Add, Annotation : — Refd. National Provincial 
k, Union Bank of England v. Lindsell (1921), 
91 L, J. K. B. 196. 


Part III. — What may be Assigned. 


47, Before this case add, ” 1873 Act, s. 25 (6), is 
now replaced by Law of Property Act, 1925 
(c. 20), 8. 136,” 

58. Add, Annotation : — Refd. Re Bower-Williams, 
Ex p. Trustee, [1927] 1 Ch. 441. 

63. Add, Annotations: — As to {I ) Refd. Cottage 
Club Estates v, Woodside Estate Co. (Amers- 
ham) (1927), 97 L. J. K. B. 72; Be Wait, 
[1927] 1 Ch. 606; Earle v, Hemsworth 
R. D. 0. (1928), 140 L. T. 69 ; WilUams v, 
Atlantic Assurance Co. (1932), 37 Com. Oas. 
304. 

67, Add, Annotations : — Consd. Bank of Liverpool 
& Martins v. Holland (192G). 43 T. L. R. 29. 
DIstd. Earle v, Hemsworth R. D. C. (1928), 44 
T. L. R. 606. Refd. Williams v, Atlantic 
Assurance Co. (1932), 37 Com. Oas. 304, 

67a. Assignment of part of debt — Not operative 
to pass legal right to part assigned. }--A firm 
of C., V. & Co., being owners or pledgees of 
ceitain cotton goods, which had been trans- 
ferred or pledged to them by one member of 
the firm, insured them for £8,000 upon an 
open policy of marine insurance. The goods 
were lost at sea. The firm incurred a 


PART n. SECT. 1. 

8£. Judicature Act, RS,A,, 1922 — 
Equitable rights not affected,] — Sect. 
37 (w) of Judioaturo Act, R.S.A., 1922, 
deals with only the legal right between 
the assignor & assignee <jf a chose in 
action & there Is nothing therein to 
sugge^ that, while the assignee has all 
the leg£d rights & remedios of the 

J.S, 


liability of £7,000 to one W., & in settlement 
of his claim it was agreed that they should 
assign the policy to him & that he should 
pay them a certain sum unconditionally & 
a further sum of £1,000 if, but ordy if, the 
should receive that amount or more from 
the insurers. W, then in his own name 
brought an action against the insurers to 
recover the value of the insured goods : — 
Held : an assignment of part of a debt or 
legal chose in action is merely an equitable 
assignment & is not effectual to transfer the 
legal right to the debt or ” thing in action ” 
imder Law of Property Act, 1925 (c. 20), 
s. 136, k therefore pltf. suing in his own 
name could not recover ; by Slesser, L. J., 
also on the additional ground that no express 
notice had been given to the insurers alter 
execution of the assignment ; Sciiutton, 
L.J., contra on this point, inclining to the 
view that, if there was an assignment valid 
in other respects, the pleadings gave sufficient 
notice of it pendente lite so as to bring the 
case within R. S. C., Ord. 17, r. 3. — Wil- 
liams V, Atlantic Assurance Go., Ltd., 
[1933] 1 K. B. 81 , 102 L. J. K. B. 241 : 

facie a^ffipriKAblo. — MriUAMMAD TVIoi- 
DBKN V. Chiniuamani GnmuMv (1929), 

I. L, R. 52 Mad. 505.— IND. 

PART in. SECT. 2, SUB -SECT. 2. 

64 iii. — — J — Uoder Choses In 

Action Act, H.S.S., 1930, there can b© 
an assignment of part of a debt. — 
MacDonald v. Royal Bank op 
Canada, [1934] 1 W. W. R. 732.— CAN, 

17 


assignor, some one may not have 
eauTtable rights in that chose in action 
which has become legally vested in the 
assignee. — Dawson v, Leach & Hazza, 
[1936] 3 W. W. R. 647 ; [193G] 1 

D. L. R. 31.— CAN. 

PART in. SECT. 2, SUB-SECT. 1 , 

B I, .] — The Judgment of a 

foreign ot. creates a debt, & is primd 

81 



Oases 67ar— llOa. English and Emfibb Digest Supflement> 


148 L. T. 313 ; 37 Com. Gas. 304 ; 18 Asp. 
M. L. C. 334, C. A. 

71* Add, Annotation : — Retd. Mason v. Mason & 
Cottrell, [1933] P. 199. 

78. Add, Annotation As to (2) Apld. Earle v, 
Hemsworth K. D. C. (1928), UO L. T. 69. 

77a. Retention money.] — Held : 

retention money under a building contract, 
although not becoming payable until a later 
date than the assignment, constituted a 
debt or legal thing in action which could be 
assigned, could be sued for in an action 
without joining the asstoors as parties. — 
G, & T. IJARua:, Ltd. v, Hemsworth Rural 
District Council (1928), UO L. T. 69 ; 44 
T. L. R. 768, 0. A. 

78. Add, Annotations : — ^Refd. Performing Right 
Soc. V. London Theatre of Varieties, [1924] 
A. O. 1 ; Re Wait, [1927J 1 Oh. 606. 

80. Add, Annotation : — As to (2) Refd. AUgemeine 
Versicherungs-Gesellschaft Helvetia v, Ger- 
man I?roperty Administrator, [1931] 1 K, B. 
672. 

81. Add, Annotation : — ^Apld. Earle v, Hemsworth 
R. D. 0. (1928), 140 L. T. 69. 

82. Add, Annotation : — ^Refd. Gray v, Spyer, 
[1922 ] 2 Oh. 22. 

84. Add, Annotation : — Refd. Norwich Union Fire 
Xnsoe. Soc. v. Colonial Mutual Fire Insce., 
[1922] 2 K. B. 461. 

86. Add, Annotation : — Refd. Rye v. Purcell, [1926] 
1 K. B. 446. 


91. Add, 4.nnotatim : — Refd. Edwards v. Motor 
Union Insoe., [1922] 2 K* B. 249. 

98. Add, Annotation : — Refd. Gottliffe v, Edel- 
ston, [1980] 2 K, B. 878. 

94. Add, Armoiatim : — Consd. Re Lloyd’s Furni- 
ture Palace, Evans h, lioyd’s Furniture 
Palace, [1926] Oh. 863. 

106a. Grantee bound to attend at 

specified place to receive payments & give 
receipts.] — Held : assuming such condition 
to be a valid one, there was nothing to prevent 
the grantee from assigning the annuity to a 
third person. — Arden v, Goodacbb (1852), 
11 a B. 883 ; 21 L. J. C. P. 129 ; 18 L. T. 
O. S. 208; 16 Jut. 629; 138 E. R. 723. 

110a. .] — Testatrix by her will, dated in 

1862, gave a fifth share of her residuary 
estate to her daughter W. for life, with 
remainder to her children, but if she should 
die without issue, which event happened, 
“ her share to go to her next of kin as if she 
had not been married.*’ In 1866 J., another 
daughter of testatrix, married, & by her 
marriage settlement covenanted that any 
I'eal or personal property to which she then 
was entitled for any estate or- interest what- 
soever in reversion, remainder, or expectancy 
should be settled upon the trusts of the 
settlement. W. died in 1912 without issue, 
& leaving J. her sole next of kin ; — Held : 
the interest which J. had at the date of the 
seffclement in the settled share of W. was 
either a mere spea svocessionis, or must be 
treated as such, & was not assignable at 
law.—Re Mudgb, [1914] 1 Oh. 116; 83 


PART in. SECT. 2, SUB-SBCT. 8. 

77 ij, con- 

tracted with defts. to do certain work 
for them, gave an order upon defts. 
In favour of H, & M.. who assigned It to 
pltfs. to pay to H. & M, “ any moneys 
duo or to become due on my contract . . . 
In consldoration of moneys advanced 
by tnem to me for the purpose of 
dnaucinff this contract. ** Defts. 
acknowledged the receipt of the order. 
Aft-erwards certain payments wore 
made by defts* to sub-contractors on 
M.*8 direction, certain costs in the 
action were paid to solrs. Sc execution 
creditors of M. attached moneys in 
deftfi.* hands payable upon the con- 
tract^ wherei^n an Interpleader Issue 
was oirocted & tried : — Beld: the order 
under which pltfs. claimed was not a 
legral aasiimmeut of an existing: chose 
In action nor an assignment of ^e con- 
tract : it was nothing: more than an 
equitable assignment of a fund not yet 
in existence. — Intjcrior Tbubt Oo. 
V, Kssffix BoEDsat UTiunBa Oom- 
MISSION (1928), 02 O. L. R. 561.— can. 

78 1. Mone^ accnting to assignor by 
taiR.l— An amount which exors. are 
directed by the will to pay for the 
maintenance Sc education of an infant 
may be assigned by the person to whom 
they have becomb Uablo therefor. — 
He Grant IEGstatb, Hulun Sc Mulun 
V, Annablr. 119281 1 W. W. E. 894; 
22 Sask, L. E. 488.*^AN. 

PART III. SECT. 8. 

To^ oapstHMd trq/mway_ ^ cu^oss 

e, 110251 K. L. E. 987. 

•b. To exectde lease,) — A right arising 
under an agreement with an owner of 
immovable property to, call upon 
him to execute a lease is a chose in 
action, and as suoh movable pro- 
perty. — W barns Bbothbbs e. BusgA 
Enoinbreino Works (1928), 1. u* E. 
7 Ran. 144.— IND. 


PART III. SECT. 4. 

96 i. Claim to compensation — Damage 
to lands — Assignable .] — By erection of 
a public work, a dam, the Crown 
expropriated the right to flood the 
land of V., who subsequently sold the 
property to H., with the right to 
recover compensation from the Crown ; 
— Held : it was not an assignment of 
litigious rights, & H. was entitled to 
recover compensation. — R. v, Hth 
(1921), 69 D. L. R. 173 ; 21 Exoh. C. 
R. 76.— CAN. 

96 11. .} — By a clause in a lease 

it was provided that in oase the de- 
mised premises should be resumed by 
any authority, then out of the com- 

{ sensation moneys payable to the 
essor Sc lessee, the lessor shall be en- 
titled to receive £8,440, Sc in addition 
£300 per annum or a proportionate 

S ort thereof for the unexpired term of 
tie lease Sc the lessee shall be entitled 
to the balance ; — Held : the clause In 
the lease did not operate as an equit- 
able assignment. — Tooth v, Beisbaj^k 
CITY Council (1929), 41 O. L. R. 212.— 
AUS. 

c i, .1 — A right of 

action in tort Is not asugnable. The 
lessee under a crop payment lease, 
having been served while threshing 
with a garnishee summons issued In 
a suit agalust the lessor, sold all the 
crop in his own name Sc paid the 
lesBor^s slwe of the proceeds into, ct., 
meanwhile notifying the lessor that 
he would do so. The lessor after 
receiving said notice Sc a copy of the 
garnishee summons assigned to pltf. 
all his claims Sc demands againbt the 
lessee for ** debts or rentals now due 
or to become due •* under the lease, 
fit all his interest In the crops grown 
thereunder. The lease requirea the 
lessee to deliver the lessor’s share on 
the day of threshing. Sc, if required, at 
a certain elevator In the name of the 
leesor. The pltf.. i,e, the aasignee of 
the lessor, sued the lessee for dionages 


on the ground of conversion. — Hdd: the 
action was not maintainable. — K ozak v. 
Misiura, L1928] 1 D. L. R. 591 ; 11928] 
1 W. W. R. 1 ; 22 Sask. L. R. 208.— 
CAN. 

company — Having paid loss,}— Pltfs., 
insurance cos., had insured premises 
which were destroyed by a fire which, 
as they alleged, arose from the negli- 
gence of defts. Having paid the 
owners of the premises the amount of 
the loss, pltfs. claimed to bo subrogated 
to the right of the owners to recover 
against defts. Sc also alleged they had 
taken assignments in writing by way 
of subrogation to the right of the 
owners, & they claimed in this action 
damages for the negligence of defts. 
causing tbe fire; — Held,* the action 
was a simple oommon law action 
in which the owners’ rights were 
asserted against the alleged wrong- 
doers, & a motion to strike out a 
Jury notice given by defts. upon the 
ground that the action was one which, 
before 1873, was exclusively within tbe 
iurisdiotlon of the Ot. of Ohanoery, 
was refused. — Royal Exohanob 
Aaa’OB. CJo. V, Qeimshaw Brothbbs, 
Ltd., 11928) 2 D. t, R. 412; 62 
O. L, R. 26.— CAN. 

1 il. NuisaTwe.] — Canadian 

Surety Oo. v, Finch, [1980] 2 D. L. R. 
421.— CAN. 


PART III. SECT. 5. 

100 1. Promise to pay over proceeds of 
litigation — Compromise of suU-^Effect 
of ogrecmcTil.]— Where there was an 
alignment of part of the fruits of 
litigation ; — Hew ; ©Ven it they were 
to be regarded os non-exlstlng property 
at the date of tbe agreement, the agrees 
ment attached upon the money being 
paid.— Vatbavaya venkata Jaoapati 
V, POOSAPATI Vbnratapati (1924), 
L. R. 62 Ittd. App, 1.— -IHR. 



ToL Vm.— Chows In Action. CasM UOa— 204ib. 


L. J. Oh. 243 ; 109 L. T. 781 i 68 Sol. Jo. 

117. 0. A. 

Anitotcaion ; — ^Eetd. Ba Lind, Industzlalfl Finanoe Syndloate 
V. Lind, (1915] 2 Ob. 345. 

114. Add, AnnotcUion: — As io (1) Hefd. Re Wait, 
[1927] 1 Oh. e06. 

118. Add* Annotations : — ^Apld. Re Gillott’s Settle- 
ment, Ohattock V* Reid, [1984] Oh. 97. Reid. 
Re Bent, Rx p. Trustee, [1928] 1 Ch. 113 ; 
Performing Bight Soc, v* London Theatre 
of Varieties, [1924] A. 0. 1 ; Re Gillott’s 
Settlement, Ohattock v, Beid (1933), 77 Sol. 
Jo. 447. 

119. Add. Annotation: — Reid. Re Berchtold, 

Berchtold v. (kpj^on, [1923] 1 Oh. 192. 


124. Add. Annotations : — Consd. Smith v. Smith, 
[1923] P. 191; Walla v. Legge, [1923] 2 
K. B. 240. 

126. Add. Annotations : — Consd. Smith v. Smith, 
[1923] P. 191. Reid. Campbell v. OampbeU, 
[1928] P. 187 ; Re Nelson, Norris v. Nelson 
(1918), [1928] Ch. 920, n. 

153. Add. Annotations: — Consd. Burro wes v. Bur- 
rowes (1929). HI L. T. 201. Reid. Capron 
V. Capron, [1927] P. 243. 

154. Add. Annotations : — Reid. Capron v. Capron, 
[1927] P. 243 ; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

160. Add. Annotation : — Reid* Capron v. Capron, 
[1927] P. 243. 


Part IV. — What amounts to an Assignment 


191* Add. Annotation: — ^Apld. The Zigurds (1931), 
47 T. L. R. 625. 

193. Add. Annotation : — As to (2) Apld. Bepublica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 

196. Add. Annotatioyia : — afield. Cottage Club 
Estates v. Woodside Estate Co. (Amersham) 
(1927), 97 L. J. K. B. 72 ; Earle v. Hems* 
worth B. D. C. (1928), 44 T. L, B. 605. 

196. Add. Annotations : — As to (8) Reid. Williams 
V. Atlantic Assurance Co. (1932), 37 Com. 
Oas. 304. Oenerally^ Reid. The Zigurds 
(No, 2) (1932), 48 T. L. B. 659. 

200. Add. Annotation : — Consd. Bank of Liverpool 
& Martins v. Holland (1926), 43 T. L. B. 29. 

202. Add. Annotation : — Reid. Bank of Liverpool 
& Martins v. Holland (1926), 43 T. L. B. 29. 

204. Add. Annotation : — Reid. Smith v. Zigurds 
S.S. Owners & E. A. Casper, Edgar & Co., 
[1934] A. 0. 209. 

204a. .] — ^Pltfs., shipowners & brokers 

of West Hartlepool, acted as ship’s agents 
for the steamship Z., of Riga, &; before 
making any necessary disbursements on 
behalf of or incurring any liability in respect 
of the vessel obtained from the master the 
following document ; “ Please pay the freight 
for my vessel, the Z., & all demurrage which 
may be payable under the charter, to my 
agents, Messrs. 0. E. & Co., Ltd., & oblige.^’ 
The persons described in the document as iiie 
master’s agents were pltfs. In an action 
by pltfs. for necessaries the evidence showed 
that this document came into being with the 
approval of the managing owner of the Z. 
& after he had agreed to assign to pltfs. all 
freight & demurrage : — Held : the document 
operated as an assignment of the freight ^ 


demurrage <&: pltfs. were ^entitled to judg- 
ment. — ^T hb Zigurds (1931), 47 T. L. R. 625. 

204b. .] — Pltf., who had obtained judg- 

ment as first mtgee. against the proceeds of 
sale of a Latvian steamship, further claimed 
legal assignment to himself of the freight 
earned on the ship’s last voyage. It was 
argued that by an agreement supplementary 
to the mtge. the mtgee. was given an equit- 
able assignment, which by reason of notice 
to or knowledge possessed by the consignee 
or receiver of the cargo was converted into a 
legal assignment. The alleged notice con- 
sisted in the intervention by the mtgee. in 
an action by necessaries claimants who had 
arrested the ship, &/or in the terms of the 
mtgee.’ 8 affidavit of interest filed in that 
action. The knowledge of the mtgee. ’s claim 
was said to be proved by a letter written by 
the solrs. for the. consignees or receivers of 
cargo. The material paragraphs of the 
supplementary agreement were as follows : 
“ The mtgee. shall be at liberty so long as 
any moneys may be due under the said 
first mtge. Sc this agreement & he is hereby 
empowered in his own name or in the name of 
the shipowners ... to demand, sue for, & 
receive Sc give receipt for all monej% due to 
the shipowners in connection with the said 
steamship Sc to institute such legal pro- 
ceedings as he may think proper. . . 

In rdation to the matters deoft with herein, 
where they apply, the shipowners hereby 
appoint the mtgee. their attorney for them 
Sc in their name at any time during the 
currency of this security to collect, sue foi-, 
receive Sc mve effective receipts for all freights 
. . . which may be or become due owing 
• to the shipowners. , . : — Held: (1) by 


PART in. SECT. 18, SUB-SECT. 4. 

so. Fusion Act, s. 20 (3 ) — What 
aTHounta to dhaarge — Order under ColUe- 
lion, Act, R. S. N. S. 1928.]— Ohipman 
V, RosooB (N. 8.), C1929J 4 D. L. E. 
130.-— CAN. 

PART in. SECT. 14. 

_ — option to pnrcbaae 

contained to a will, is primd facie not 

^ but is asatonable by 

__ optionee & transmissible by him 
to his personal r^resentattvea, — P bjb- 
PBTtTAIi TttUSTBB 00. V. UWiqjf TBpotBB 
Oo. (192T V 28 9* B* N. S. W. 222 ; 45 
N. S, W. W. N. 30.— AUS. 


sf. N on-negotiable promisaory notes.] 
— Promissory notes drawn to such form 
that they are non -negotiable, can be 
assigned to the same manner as an 
ordinary chose to action. — M erchants 
Bank op Canada v. Qbbbnlbes, (1923] 
2 W. W. R. 931,— ^AN. 

■Sr. Land acm^.3 — ^Wrioht e. Batt- 
LBT (1905). 15 Man. L. R. 322 ; 1 

W. L. R. 563.— CAN. 


PART IV. SECT. 1, SUB-SECT. 1. 

0 I. - — .3— McQuadb Sl Clark v. 
MONCRIEFP & ViSTACNET (B. C.), 
U929J I D. h. R. 782.— CAN. 

■h. IF)l«n<mownfinfirfoajfp£pnm^.] — 
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A simple order to pay only 
an assigmiient if that inlnnliori 
bn the face of the agreeuient. ^ tli<T« 
is consideration.- —/b* M a ki j i vn - i'l- 
NANCE, Ltd., [tU35] 2 1), J/. Ji. nih. 
CAN. 


PART IV. SECT. 1, SUB-SECT, 2. 
sk. Gttieral rule.] — An iiKHigninent 1 m 
to be regrardecl as absolute, although It 
appears on its face that It is only for 
the puntoso of seouriiig a debt lesser in 
amount, so long as it does not purport 
to be by way of charge only.— Re 
Bland & Mohcn ( 1918 ). 25 O. W. R. 
419 ; 80 O. L. R. 100 ; 5 0 . W. N. 
622.— CAN. 
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Law of JPtoperfcy Act, 1925 (c. 20), s. 136, a 
legal assignment mnst be absolute & express 
notice thereof must be given to the debtor ; 
the constructive notico upon which the 
mtgee. relied was not sufficient to comply 
with the statute & the claim to a legal assign- 
ment of the freight failed ; but there was in 
the supplementary agreement clear evidence 
of an equitable assignment of the freight to 
the mtgee. ; (2) in a case where the mtgor. 
was a shipowner through whose default 
in business the whole trouble had been 
occasioned, & against whom judgments had 
been recovered, in default of appearance, by 
(inter alios) the interveners, it was not a 
necessary condition that the intgor. shouhl 
be joined in the mtgee. ’s action. — The 
Z iOiJBDS (No. 2), [19321 P. 113 ; 101 L. J. P. 
81 ; 148 L. T. 72 ; 48 T. L. K. 559 ; 18 
Asp. M. L. Cas. 324. 

204c. .] — Pltfs., while acting as agents 

for a foreign steamship in an English port, 
were asked to make disbursements & incur 
expenses on behalf of the vessel. Before 
doing so they obtained the following docu- 
ment, addressed to the receivers of cargo, 
which was signed by the master with the 
approval & consent of the managing owner 
of the ship : “ Please pay the freight for my 
vessel, the Z,, & all demurrage which may be 
payable under the charter, to my agents, 
E. A. Casper, Edgar & Co., Ltd., & obli^e.^’ 
On June 15, 1931, on an ex parle motion, 
Langton, J., gave judgment for pltfs.’ claim 
for necessaries, <fe pronounced for the validity 
of an assignment to them of the freight 
demurrage* At the reference to assess the 
amount of the claim the registrar, however, 
reported that the document was no more 
than an order to pay the freight & demurrage 
to pltfs., who, he said, had under it nothing 
in the nature of a right in rent against the 
freight. He, therefore, disallowed several 
items on the ground that they were not 
necessaries. Interveners, who as necessaries 
men were interested in the fund represented 
by the freight, moved to set aside the judg- 
ment of June 15, 1931, on the ground that 
the document was merely an ordinary agent’s 
autiiurity to collect the freight, that even 
if it amounted to an equitable assignment the 
action must fail because the assignor was not 
joined as a pltf. : — Held : on the evidence 
of pltfs., combined with the document itself, 
there was an equitable assignment of the 
freight demurrage to pltfs. ; where the ct. 
was satisfied that there was no danger of 
fraud or harsh treatment of the assignor it 
could dispense with the presence of the 
assignor as a joint pltf. ; & pltfs. could 


maintain their action in rent* — The ZiGtmns 
(No. 3), [1932] P. 113 ; 101 L. J. P. 84 ; 148 
L. T. 72 ; 48 T. L. R. 661 ; 18 Asp. M. L. C. 
324 ; revad, on another point, [1933] P. 87, 
C. A. 


204(1. Amount recoverable by assignee limited.] — 

Deft, owed £285 to W., w’ho owed money to 
pltf. bank, & W. assigned to the bank the 
debt owed to him by deft. The assignment, 
which was in writing, provided that “ the 
amount recoverable under these presents 
shall not at any time exceed £150.” Due 
notice of the assignment was given to deft. 
In an action upon the assignment : — -Held : 

(1) the assignment was not an assignment of 
part only of the debt, but an absolute assign- 
ment of the whole debt with a proviso that 
if the bank recovered more than £150 they 
must hold the balance as trustees for the 
assignor, & it was a good legal assignment ; 

(2) even if it was an assignment of part only 
of the debt it would still be a good equitable 
assignment, <fe pltfs. were entitled to recover. 
— Bank of I^iverpool & Martins, Ltd. v. 
Holland (1926), 43 T. L. R. 29 ; 32 Com. 
Cas. 66. 

Annotation: — Aa to (1) Reid. Earle v. Hemsworth R. D. 0. 
(1928), 44 T. L. R. 605. 

205* Add» Annotations : — As to (1 ) Refd. National 
Provincial & Union Bank of England v. 
Lindsell, [1922] 1 K. B. 21 ; Re Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Ch. 221. As to 
(2) Consd. Timpson’s Exors. v. Yerbury, [1936] 
1 All E. R. 186. Refd. AUgemeine Versi- 
cherungs Gesellschaft Helvetia v, German 
Property Administrator (1931), 144 L. T. 
705 ; The Zigurds (No. 3) (1932), 49 T. L. R. 
193 ; Madras Official Assignee xk Mercantile 
Bank of India, Ltd., [1935] A. C. 53 ; Fleet- 
wood-Hesketh v. I. R. Gomrs., [1936] 1 K. B. 
351. A.s to (3) Consd. Performing Right Soc. 
V. London Theatre of Varieties, [1924] A. C. 1 ; 
Harmer v. Armstrong, [1 934] Ch. 66. Generally^ 
Refd. Williams v, Atlantic Assurance Co. (1932), 
37 Com. Cas. 304. 


211. Add, Annotation : — As to (1) Refd. Palmer v. 
V, Carey, [1926] A. C. 703. 


214a. .] — Order to pay money out of a 

particular fund gives the party a specific 
lien thereon.— Smith v. Eviqrett (1792), 4 
Bro. C. C. 04 ; 29 E. R. 780. 

Annotations : — Refd. Crowfoot v. Gornoy (1832), 9 Bing:. 372 ; 

Beet V. Argloa (1834), 2 Cr. & M. 394. 

221a. Part of debt.] — Bank of Liverpool & 

Martins, Ltd. v. Holland, No. 204a, ante, 

236. Add, Annotation : — Apprvd, Re Swinburne, 
Sutton V, Peatherley (1925), 70 Sol. Jo. 64. 


PART IV. SECT. 2, SUB-SECT. l.—A. 

205 x* BuiMvnp contract 

apportioning price between builder 
third Gbant v. Travis, [1924] 

2 D. L. R. 1164 ; 2 W. W. R. 503.— 
CAN. 


206 xi. An agrooment 

between a debtor & a creditor that the 
debt Owing shall be paid out of a 
spool fio fund oomingr to the 'debtor, 
or an order given by a debtor to his 
creditor upon a person owing money 
or holding hmds belonging to the giver 
of the order, directing such person to 
pay such funds to the creditor, operates 
as an equitable assignment of that part 
of the debt or funds to whloh the agree- 
ment or order refers. — T iiakar Bas 


V, Malik CJhand (1932), I. L. R. 14 
Lah, 325.— IND. 

PART IV. SECT. 2, SUB-SECT. 1.— 
B. (0). 

em. Authorising payment of mm 
in hands of garnishee — -Order giving 
0ect to verbal assignment .] — Olarkk 
Bhothkrb, Ltjo. V. Goojdin & Peder- 
son, [1922] 3 W. W. R. 604 ; 68 

D. L, K. 792.— CAN. 

223 i. Assigning vwney due or to 
become due — Under contract, h-It is no 
objection to an equitable assignment 
of a claim against a tliird person that 
the work upon which the claim Is 
based has yet to be performed.— /ic 
Matthews Sheet Metal & Roofing 
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Co., Ltd*, E'x p. Martin, [19241 1 
D. L. R. 761; 65 O. L. fe. 262 ; 4 
C. B. R. 471.— CAN. 


223 ii. Under policy.] — Held : 

the assignment was not vitiated by the 
fact that, at the time, the fund on 
which the assignment was intended to 
operate had not yet ooino Into 
existence. — Liverpool & London & 
Gix)be INSURANO! 

Hartley & Ford 
623 ; 49 A. L. T. 

L. K. 417.— A US. 


B Co., Ltd. v. 
, [19271 V. L, R. 
70; [1927] Argua 


sp. To agent holding its funds — To 
pay to holder of order,] — Me British 
Columbia Empire Salmon Oanners, 
Ltd. (1934), 49 B. 0. R. 89.— CAN. 



237. Add, Annotation : — Refd. He Russian Bank 
for Foreign Trade, [1933] Ch. 745, 

250a. Directions to pay proceeds of cargo to 
creditor.] — An order by A. to B., directing 
the latter to pay over to C., a creditor of 

A. , the proceeds of a cargo consigned by A. to 

B. , creates no lien in favour of O. — ^Holland 

<fe Humbi.e*8 Assignees v, (1815). 1 

Stark. T43 ; 171 E. R. 427; suh nom, 

Heywood V, Wmiing, 4 Camp, 291 ; mb 
nom. Re Holmes, Ex p, Heywood, 2 Rose, 
355, N. P. 

Annotations: — OODSdi. Frith v. Forbes (1862), 31 L, J. Ch. 
793. Refd. GiJos V, Grovor (1832), 9 Bing. 128 ; Malcolm 
v. Scott (1843), 3 Haro, 39. 

258. Add. Annotation : — Held. National Provincial 
& Union Bank of England v. Lindsell (1921), 
91 L. J. K. B. 196. 

258a. Agreement to pay proceeds Into lender’s 
bank — Advances for purchase of goods.] — 

By a written agreement made in 1917 a 
trader was to purcliase goods from time to 
time & reap, was to advance money to pay 
for them ; the trader was to sell the goods A; 
to pay the proceeds to the credit of reap, at 
his bank ; reap., after deducting the amount 
which he had advanced So one-third of the 
gross profits, was to pay the remaining two- 
thirds to the trader. In 1921 the trader 
became bkpt., So appJt. was appointed 
assignee in the bkpcy. At the time of the 
bkpcy. a large sum advanced under the 
agreement had not been repaid, & the trader 
had in his hands goods purchased tmder the 


agreement, & the proceeds pf 
purchased. Resp. claimed A 
above assets in respect of the advap 
repaid ; — Held : as the agreement did 
either contractually or otherwise, create 
right of the lender in either the goods or their 
proceeds, it did not amount to an equitable 
assignment so as to entitle resp. to the charge 
claimed. — Palmeb v. Caiiey, [1926] A. 0. 
703 ; 95 L. J. P. C. 146 ; 135 L. T. 237 ; 
[1926] B. & C. R. 61, P. 0. 

Annotation : — Distd. Re Gillott'a Settlement, Chattook v. 
Held, [1934] Ch. 97. 

259. Add. Annotation : — Dbtd. Timpson’s Exec- 
utors V . Ycrbuiy, [1930] 1 All E. R. 186. 

269* Add. Annotation : — Refd. Re City Life Assce. 
(1926), 42 T. L. B. 46. 

‘ 274. Add. Annotation Re Wait, [1927] 

1 Ch. 606. 

274a. S. P. Bradley r. (1744), Ridg. temp. 

H. 194; 27 E. R. 801, L. C. 

280. Add. Annotation : — Ae to (1) Refd. Rekstin 
V. Komseverputj Bureau (Bank for Russian 
Trade, Ltd.) (1932), 48 T. L. R. 678. 

303. Add. Annotaiion : — As to (1) Distd. Re 
Nelson, Norris v. Nelson (1918), [1928] Ch. 
920, n. 

307. Add. Citations :-~-[l922] 1 K. B. 21; 91 
L. J. K. B. 196; 126 L. T. 319; [1921] 
B. & 0. R. 209. 

Add. Annotaiion : — Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


PART IV. SECT. 2. SUB-SECT. 1.— 
B. it). 

238 I. Banker^ s deposit receipt — Sur- 
render to bank — New deposit receipt 
taken ont .) — In order to transfer the 
benotloial intoresdi in a dcjposit receipt, 
a written assignment is nunecessary. 
It is snfticiont if the deposit receipt is 
surrendered to the bank, 8: a. new 
deposit receipt taken out, with Intent 
to pass the beneficial Interest, in the 
names of the persons to whom the 
depositor intends to i)as8 the beneticial 
interest. S., the owner of a deposit 
receipt for ^900, smrendered tlie same 
to the bank, & directed a new deposit 
receipt to be made out in the names of 
liimself & his two nephews, with the 
intention that tlio interest in the same 
should at his own death i)a8a to his 
nephews. S. subsequently died : — 
Held : there bad been an effectual 
transfer of the beneficial interest, & 
at tlie death of A. the same passed t-o 
the two nephews. — MoEnranky v. 
Shi<:vlin, [1912] 1 1. R. 32.'~IR. 


PART IV. SECT. 2, SUB-SECT. 2.— A 

243 iil. .1 — It is an essential 

requisite of an equitable assignment of 
a ohose in action that the fund which is 
being disposed of shall be indicated in 
snch a way that It cAn be identified. — 
Dcnnett V . Whitewater Rural 
Munioipauty, [1932] 1 W. W. R. 749 ; 
40 Man. L. IV. 267 ; 3 D. L. R. 135.— 
CAN. 

246 iv. the 

order set out In the judgment, in the 
clrcuinstanoes, was a good equitable 
assignment of moneys due from the 


board of a drainage district to a person 
who had a contract witli it. — Stirung 
Collieries, Ltd. v. Jones, [1924] 4 
I). L. R. 1305 ; 3 W. W. R. 956.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— B. 

256 i. directions to agent to sell d: pay 
proceeds into bank — Principal paying 
for goods by cheques drawn against 
proceeds.] — Kidd v. Harden, McCon- 
NALv. Harden, [1924] 4 D. L. H. 616 ; 
3 W. W. R. 293.— CAN. 

268 a i. Agreement to pay proceeds to 
lender — Advances for purchase of Qiwds.] 
— B. being indebted to a oo. for the 
price of sheep which It bad purchased 
on his behalf, by an agreement in 
writing undertook so long as his in- 
debtedness to the CO. should continue 
not to sell any of the sheep without the 
written consent of the co., & In the 
event of any sale with such consent to 
pay the nett proceeds to the co. in full 
or to the extent of his Indebtedness. 
Home of the sheep having been sold : — 
Held ; the agreement operated as an 
equitable assignment of the p^rooeeds 
to the CO,— /if McPhkrhon, Thom & 
Co, ; SANDHUitST & Northern Dis- 

TRIOT TRITSTKKS, ETC.. Co., LTD. V. 
CooMBiE Pasth^hal Co. Ptt., Ltd,, 
[3929] V. L. R. 295 ; Argus L. R. 240. 
—A US. 

PART IV, SECT. 2. SUB-SECT, 2.— C. 

o. Add «rct)sd.. 119213 1 W. W. B. 
839.'’ 

PART !V. SECT. 2. SUB-SECT. 8. 

su. Lodging notes as collateral 
setmrUy .] — A document providing that 


certain notes “ are lodged with the 
bank as a general & coutinning 
collateral secunty for the due paymeut 
of all advances made or to be made to 
me by the bank ” : — Held : not a 
proper assignment ; there la a dis- 
tinction between lodging a document 
as collateral security & an assignment. 
— Merchants Bank of Canada v. 
Greenlees, [1923] 2 W. W R. 931. — 
CAN. 


fit. Indorsement of lien note.] — Held : 
to constitute a good equitable assign- 
ment thereof. — C anadian Bank of 
Commerce i>. La BRi\jaH, [1918) 1 
W. W. R. 6 ; 39 D. L. R. 398 ; 10 
Sask. L. R, 408,— CAN. 


PART IV. SECT. 3. 

280 I, Necessity for communication 
to & asserU by assignee — To con- 
stUuie asstgmnenl .] — A letter assigning 
moneys must be shown to have been 
communicated to the assignee before 
It will be held to constitute an equit- 
able assignment. — Starr Co, of 
Canada Ltd. v. MEBRiLt, [1922] 
3 W. W. R. 926 ; 70 D. L. R. 557.— 
CAN. 


PART IV. SECT. 6. 

288 U. .1— Loeppkv r. Lang, 

[1925] 2 D. L. R. 610 ; [1925] 1 W W. 
R. 1104 : 19 Sask. L. R, 337. —CAN. 

sa. u^issignment of lien agre&tneni 
Whether consideration amount due under 
lien .]-- A . R. Wiluamb M.^c[UNERY 
CJo., Ltd. v. Moore, [3 926 ] 4 D. L. li. 
668.— CAN. 
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Part V. — Notice 

See, now. Law of Property Act, 1926 (c, 20), 
ss. 136, 137. 

313. Add, ArmoteUion : — Held. National Provincial 
& Union Bank of England v. lindsell (1921), 
91 L. J. K. B. 190. 

322a. Assignment of covenant of indemnity on 
assignment of lease — Notice to one of two 
covenantors — ^One covenantor bankrupt.] — In 

1923 a lease was granted to deft. & his brother, 
B. B., who were in partnership. In 1927 
the partnersliip was dissolved, & the lease, 
as jwt of the temxs of tbe dissolution, was 
allotted to B. B., who formed a limited co., 
B. B., Ltd., to which the lease was duly 
assigned, in 1930 B. B., Ltd., went into 
liquidation. In 1931 the liquidators sold the 
lease to (x., the third party in these pro- 
ceedings, but the assi^ment was made, by 
the direction of the third party, to K. B, B., 
the son of B. B. The covenant of indemnity 
in this assignment was given by K. B. B. 

& the third party to the co. & the liq^uidators. 
Both B. B, R. B. B. were adjudicated 
hki>t. before 1036. In 1936 the co. acting by 
the liquidators assigned the benefit of the 
covenant of indemnity to deft., &; deft, 
released the co. Sc the liquidators from the 
covenant “ except in so tar as is necessary 
to enable ” deft, to enforce the assigned 
covenants. Notice of this assignment was 
given to the third party only Sc not to R. B. B. 
The rent under the lease falling into arrear, 
the lessor sued deft,, as an original lessee, & 
deft, brought in the third party alleging a 
right to indemnity under the assignment of 
the benefit of the covenant in 1936. For the i 
third party it was contended that (a) the ' 
assignment of 1936 was an assignment by 
one only of joint covenantees cotdd not 
operate to assign the benefit of the covenants, 
(6) notice of the assignment had only been 
given to one of the joint covenantors & the 
requirements of Law of Property Act, 1926, 
s. 136, had m^t been complied with, (c) the 
assigmnent of 1930 purported to be an assign- 
ment of a right of action sounding in damages 


of Assignment. 

& not of a debt, (d) on the construction of 
the assignment, the third party was under no 
liability by reason of the release of the 
covenant therein contained : — Held: (1) by 
virtue of Law of Property Act, 1926 (c. 20), 
s. 81, the claim for indemnity must be Seated 
as a joint Sc several claim, not as merely a 
joint claim ; (2) by virtue of Bkpcy. Act, 
1914 (c. 59), s. 118, it was not necessary to 
join or to give notice to a covenantee who had 
since become bkpt. ; (3) the claim was for a 
debt, not for liquidated damages ; (4) the 
assignment propei'ly construed was effective 
to assign the benefit of tbe covenants. 

Semhie : it is necessary that the notice 
under Law of Property Act, 1026 (c. 20), 
s. 136, be given to all solvent debtors or 
covenantors, where there are joint debtors or 
covenantors.— ,L)SSKnsoN v, Borst, [1937] 3 
All E. R. 722 ; 81 Sol. Jo. 668, C. A. 

384. Add, Annotation : — ^Refd. The Zigurds (No. 3), 
[1932] P. 113. 

338a. .] — A. B. was entitled to a re- 

versionary interest in a fund vested in four 
trustees, of whom he was one. A, B. mort- 
gaged his interest to C. D., another trustee ! — 
Held : 0. D.*s notice in the transaction was a 
sufficient notice to the trustees of the mtge. ; 
but A. B.’s notice was not. — Willes v, 
Greenhxll (No. 1) (1860), 29 Beav. 376 ; 
64 E. R. 673 ; affd, on other grounds (1861), 
4 De G. F. A; J. 147, L. 0. 

364. Add, Annotation .-—Reid. H. v. H., [1928] 
P. 206. 

393. Add, Annotation : — Retd. Garland v, Archer- 
Shee 

406. Add. Annotation : — Held. Garland v, Archer- 
Shee (1930), 142 L. T. 443. 

407. Add, Annotation : — Reid. Garland v, Archer- 
Shee (1930), 142 L. T. 443. 

417. After this case add “ See, now. Law of Property 
Act, 1926 (c. 20), s. 137.’* 

421. Add, Annotation : — Refd. Garland v. Archer- 
Shee (1980), 142 L. T. 443. 


PART V. SECT. 1, SUB-SECT. 1. 

311 i. AQftigmncrd — As security — Of 
debts ,] — Okell Morris & Co. v, 
Dickson (1002). 0 B. C. ll. 161.— CAN. 


PART V. SECT. 1, BUB-SECT, 8. 
«b, Assiffnment of lien,] — Hendbbkb 
V, Sonora Timber Co., Ltd., (1928) 

1 D. h, n, ; 59 N. S. R. 457.— CAN. 

PART V. SECT. 8. SUB-SECT. 1. 

• 0 . To ffuartttUor — Notice • not given 
to debtor.)— D onald v. Jukes, (1921) 

2 W. W, k 208 ; 66 D. L, R. 692 ; 60 
S. C. B. 052.— ^CAN. 

PART V, SECT, 3, SUB-^3B;CT. 8. 
•d. 0/ debtor,] — ^Nc^oe to the aolr* of 
debtor that the olaim against the latter 
was to be paid to a third party 1b notice 
to debtor himself that such had 
been asaigned.-^T. J ohn St QtTKBEO 
Rv, Co. V, Bank op Bbitish North 
Ambbioa & Hibbard Uo. (1921), 67 
D. L. R. 450 ; 62 S. O. R. 346.— CAN. 

PART V. SECT. 4. 

al. Before action — Judicature Ad, 
1909, 8. 19 <6).]— Woodstock Edeotexo 


Railway, Lioht & Power Co. v. 
Dominion Tanneries, Ltd. (1918), 45 
N. B. R. 408.— CAN. 

PART V. SECT. 5, 

b 1. TlwA alleged aasiymc had 

possession o/ noiea.]— Although debtors 
may have known that notes were 
In the possession of a bank, the alleged 
aesignoe : — Held : this was inBufhoient, 
being a far different thing from having 
notice of the assignment, & there was 
no duty In debtors to inquire of the 
bank. — Merchants Bank of Canada 
V, Greenlees, [1923] 2 W. W. R. 931. 
—CAN. 

PART V. SECT. 6. 

381 U. ^,3— On an 

assignment of a debt the express notice 
in writing to the debtor whloh under 
sect. 37 (m) of Judicature Act Is 
required to complete the transfer of the 
legal right to the debt need not be in 
any special form, it being sufficient if 
the effect upon the debtor Is to convey 
to him with sufficient certainty the 
fact that the rteht to demand payment 
has been transferred to a oortaln third 
person aa assiimee. — G eneral Motors 

AOCEPTANCE OORPN. 8C WiLLlAMSON 
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V, Johnson, [1930] 2 W. W. R. 167 ; 
4 D. L. R. 291 ; 24 Alta. L. R. 475.— 
CAN. 


PART V. SECT. 9, SUB-SECT. 1.— 
A. (a) i. 

o. Add Bevsd, 47 S. 0. R. 313 ; 10 
D. h, R. 232 ; 23 W. L. R. 445. 


p i. .3 — The assignee of an 

equitable Interest In personal estate 
without notice of an existing earlier 
assignment will gain priority simply 
by the act of giving notice to the person 
who has the legal dominion over the 
fund before notice is given by an 
assignee earlier In point of time. — 
Gordon ». Gordon, [19241 2 D. L. R. 
74 ; 1 W. W. R, 903 ; 18 Sask„L. R. 
187.— CAN, 


PART V. SECT. 9, SUB-SECT. 1.— 
A. (b). 

■k. AssigwmeitUs of money payable 
under commission certificates — Oeriifi'* 
cates not asskmable — Oraer for payment 
given to first 

handed to second assignee.]— J, I. 
Tbreshino Machine Oo,*v, General 
Motors Aoceptanob Corpn.. 11924) 
4 D. L. R. 1297 ; 3 W* W. R. 694.— 
CAN. 



Vd. VUL— caioses in Action. Cases 487a— 544. 


4i87ii« AssfffiuxiBnt of freight.} — ^Amongtlie claimaiits 
to a fund in ct,, representing tne proceeds of 
a sale of a foreign vessel & her freight, were a 
mtgee. of the ship a Arm of ship brokers 
who acted as the ship’s agents & made 
advances on behalf of the ship. Both 
claimants relied upon documents which were 
admitted to be good equitable assignments of 
the freight. The mtgee. ’s assignment was 
prior in time. The ship’s agents relied upon 
a letter dated Mar, 2, 1931, So signed by the 
master of the ship with the consent So approval 
of her managing owner. Having received 
this letter, the ship’s agents on Mar. 6, 1931, 
wrote to the receivers of cargo : ‘‘S.S. Z, 
We, beg to give you notice that we hold 
captain’s authority to collect the freight per 
this steamer’s cargo, against which we have 
made payments.”' The mtgee. had given 
no notice of his assignment. In an action 
brought by the mtgee. against the owners 
claiming possession of the ship So her freight 


Part VI. — Effect 

476. Add, Annoiutions : — As to (1) Refd. lie Bern- 
stein, Barnett v, Bernstein (1924), 09 Sol. .To. 
88. As to (2) Refd. Weld v. Petre, [1929] 

1 Ch. 33. 

483. Add* Annotation : — Apld. Mabro v* Eagle 
Star So British Dominions Insurance Co., 
[1932] 1 K. B, 485. 

483a. i] — O, So T. Earle, Ltd. v, 

Hemswohth Rural District Council, No, 

77a, ante* 

486. Add. Annotations : — Refd. Cheshire County 
Council V. Hopley (1923), 130 L. T. 123 ; 


under his mtge., the ship’s agents intervened 
to claim against the freight as assignees rely- 
ing on their assignment, So on the letter of 
Mar. 6, 1931, as being notice thereof : — 
Held : in the circumstances the letter was a 
good So sufficient notice of the assignment. — 
Smith v, Zigurds S.S. Owners So E. A. 
Casper, Edgar & Co., Ltd., [1934] A. C. 
209 ; sub nom* Smith v. B. A. Casper Edgar 
So Co., Ltd., 103 L. J* P. 28 ; 150 L. T. 303 ; 
39 Com. Cas. 178; 18 Asp., M. L. C. 475; 
sub nom. The Zigurds (No. 3), 60 T. L, R. 
162, H. L. 

440. Add* Annotation: — Retd. Knight v. Knight, 
[1926] Ch. 835. 

460. Add. Annotation: — Refd. Republica de Guate- 
mala V*. Nunez, [1927] 1 K. B. 669. 

461. Add* Annotation : — CoQSd. Republica de 
Guatemalan. Nunez, [1927] 1 K, B. 669. 

463. Add* Annotation : — Refd. Campbell v* Poliak, 
[1927] A. 0. 732. 


of Assignment. 

The Koursk, [1924] P. 140; Venn v. Tedesco, 
[1926] 2 K. B. 227. 

504. Add. Annotation : — Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
509, Add* Annotation : — Refd. Perfonning Bight 
Soc. V. Ijondon Theatre of Varieties, [1922] 
2 K. B. 433. 

519. Add. Annotation : — Refd. Allen n. Royal 
Bank of Canada (1925), 41 T. L. R. 626. 

542, Add. Annotation : — Refd, Parker v* Jackson, 
[1936] 2 All E. R. 281. 

644. Add* Annotation : — Refd. Gtarland v* Archer- 
Shee (1930), 142 L. T. 443. 


PART V. SECT. 10. 

fll. Reffistered judgment — Notice given 
against creditor — O] as8ignmsnt .\ — If a 
vendor of land, in order to fteonre an 
IndcbtednesB, assigns all the moneys 
duo or to become due under the agree- 
ment of sale, such assignment not being 
registered* but due notice thereof being 
^ven to the purchaser, the aRslgrnee will 
be entitled to the moneys as against one 
who snbseQuently obtains & rerfstere 
iudgments agamst the vendor. — 
Canadian Bank ot Commerce v. 
BoTAb Bank of Canada. fi9211 
W, W. B. 462 ; 60 D. h* R. 275 ; 29 
B. C. R. 407.— CAN, 

PART VI. SECT. 2, SUB-SECT. 1. 

sm. Assignment as security — Pav‘ 
ment of debt — Direction by assignee for 
payment o moneys to assignor — B(ght 
of assignor to sue in own name .} — 
ELLIOTT V* Lb Raoe (Man.), [1929] 3 
D. L. R. 912.— CAN. 

PART VI. SECT. 2, SUB-SECT. 2. 

476 li. Money due under 

agreement for sale-— Power to cancel 
agreement,]— Where a vendor of land 
under agreement for sale assigns the 
moneys due under the agreement for 
sale Sc notice of the assignment, 
equitable or legal, is given to debtor, 
it is not open to the vendor Sc 
debtor to cancel the agreement with- 


out the concurrence of the assignee. — 
Union Bank of Canada v. Dutczak, 
[1924] 3 D. L. R. 467 : 2 W. W. R. 
864.— CAN. 

PAflT VI. SECT. 3. SUB-SECT. 1.— A. 

1 1. Of contract for sale of land .] — 

INTERSTATE INVESTMENT Co., LTD. V. 
Mobbs (1928), 28 S. R. N. S. W. 572; 
45 N. S. W. W. N. 176,— AUS. 

u. Add “ revsd. in part, 4 A. R. 
267.’' 

e i. Of lien.] — ^Pltf., assignee of 

three several claims of workmen who 
had liens under Woodmen's Lien Act, 
commenced au action in his own name 
without serving any notice of the 
assirament upon debtor : — Held : pltf. 
could bring an action in his own name 
without giving the notice referred to 
in Jud. Act, B. 19 (5). — Barnes v. 
Black, [19251 3 D. L. R. 65 ; 68 
N. 8, R. 89.— CAN, 

PART VI. SECT. 3, SUB-SECT, 1.— 
B. (a). 

m Effect of Land Titles 

Act, s. 1 01.}— Armstrong v. Marshall 
(1915), 8 W. W. R. 300 ; 19 D. L. R. 
183 ; 8 Alta. L. R. 449.— CAN. 

PART VI, SECT. 3. BUB-SECT. 1.— 
B, (b). 

512 ta. .3— 


Pltf, brought action on July 2, 1929, 
for balance of account for goods sold & 
delivered. On Oct. 25, following, pltf. 
asatoed the debt to three persons who 
on the following day asslgDed the debt 
to M., & on Jan. 1,1930,M. re-asslgned 
to pltf. : — Held : the several assign- 
ments were merely equitable, & pltf. 
was the proper person in whose name 
the action should be brought. — M ouat 
Bros. Sc Go* v. Warnieb, [1931] 1 
D. L. R. 669 : 43 B. C. R. 238.— CAN. 


PART VI. SECT. 5, SUB-SECT. 2. 

560 iii, ] — Shepherd v. 

Livinohton, [19243 1 D. L. R. 723 ; 1 
W. W. R. 456.— CAN. 


660 iv. .] — MclFTiEitsoN t\ 

Lees (Andrew), Ltd., [1926] N. z. 
L. R, 623.— N.Z. 


»w. Payment to assignee — Money 
m under agrecTTienf for sale — Covenant 
f assignor to convey on %>ayment.\~^ 
Tiere a vendor has covenanted in wnt- 
g with an asBtgneo to convey the land 
> the purchaser on payment of the full 
nount of the purchase -money, the 
irchasor is protected as to title A 
av safely make liis payments to tiie 
islgnoo ; & llie assignee can sue on 
0 purenasor's covenant to pay con - 
Ined iu the /igroemout.— Union Bank 
^ Canada v. Uutczak, [1924] 3 
L R. 467 : 2 W. W. R. 864,— CAN, 
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Cases 692 — 617. 


EkoI/Ish aud Empire Digest Supplement. 


Part VII.— Assignment subject to Equities. 


592. Add. Annotation: — As to (2) Refd. Lawrence 
V. Hayes, [1927] 2 K. B. 111. 

601. Add. Annotations: — Consd. Re Pinto Leite. 
Ex p. Des Olivaes, [1929] 1 Ch. 221. Refd. 
Be City Life Assen. (1925), 42 T. L. R. 45. 

601a. Assignment of debt payable In future.] — 

— Jn 1918, C., a creditor of a firm, agreed to 
leave the sum constituting her debt on deposit 
with the firm for fifteen years from Jan. 1, 
1017, upon the terms (inter alia) that interest 
Ac commission thereon should be paid to V. 
for his own use, & that in certain events, 
which subsequently happened, V. should 
receive a share of the firm’s profits, which he 
in fact received during the years 1918-1921. 
In 1920, by 0,*s direction, the debtor firm 
transferred C.’s debt by a book entry into 
the name of F., V. continuing to receive 
interest & commission as before, & on Feb. 24, 
1926, F. made an equitable assignment of the 
debt to V. Notice of the assignment was 
given to the debtor firm on Mar. 2, 1926, 
whereupon the firm transferred the debt by 
a book entry into the name of V. At the 
date of the said equitable assignment by F., 
F. was under a liability to the debtor firm in 
respect of certain accommodation bills for 
which, as between F. & the firm, F. was liable, 
but such liability did not accrue due as a 
debt until after notice of assignment had 
been given, namely, when the debtor firm 
expended £15,000 in taking up the accept- 
ances. On Mar. 15, 1926, the debtor firm 
presented their petition for a receiving order 
& were subsequently adjudicated bkpt. 
In a claim by V. to prove in the firm’s 
bkpey. : — Held : the assignment by F. to V. 
was subject to all rights of set-off which had 
accrued due on the part of the firm against 
F. at the date of the notice of assignment but 


was not subject to any right of set-off in 
respect of the £16,000 which had not accrued 
due at that date ; nor did the fact that the 
debt assigned was a debt payable jn/uturo, 
for which the assignor was not at the date 
of the notice of assignment in a position to sue, 
affect the general rule govermng the assign- 
ment of a chose in action.— Pinto Lbitb 
& Nephews, Exp. Ves Olivaes, [1929] 1 Ch. 
221; 98L. J. Oh.211 ; 140 L. T. 587 ; [1928] 
B. & C. B. 188. 

604. Add.\ Annotation : — Refd. Lawrence v. Hayes» 
[1927] 2 K. B. 111. 


605. Add. Annotations : — As to (2) Distd. Re Pinto 
Leite, Ex p. Des Olivaes, [1929] 1 Ch. 221. 
Refd. Lawrence v. Hayes, [1927] 2 K. B. Ill ; 
Earle v, Hemsworth R. D. C. (1928), 44 
T. L. R. 605. 


607a. For breach of warranty by assignor — Against 
claim for instalments due under assigned 
agreement — Judgment obtained for damages 
for breach of warranty.] — The owner of a 
business sold it to deft, on terms of payment 
by instalments, & then assigned the benefit 
of the agreement to pltf. Before notice of 
assignment was given to deft., the latter 
obtained judgment against the assignor for 
damages for breach ot warranty on the 
above sale. In an action by pltf., as assignee, 
against deft, for payment of instalments due 
under the assigned agreement, deft, claimed 
to set off the amount of the judgment. Pltf. 
contended that deft.’s right to damages in 
respect of the breach of warranty had merged 
in the judgment, & that the latter could not 
be set off against his claim : — Held : the set- 
off was valid. — Lawrence v. Hayes, [1927] 
2 K. B. Ill ; 96 L. J. K. B. 658 ; 137 L. T. 
149 ; 91 J. P. 141 ; 43 T. L. R. 379, D. C. 


Part VIII. — Voluntary Assignments. 

613. Add. Annoiaiion : — Consd. Macedo v. Stroud, 617. Add. Annotation : — Consd. Re Bowden, Hul 
[1922] 2 A. C. 330. bert v. Bowden, [1936] Ch. 71. 


PART VII, SECT. 1. 

666 iil. .] — Even assuming a 

proper assignment, notes lodged with 
a bank as a genera) Sc oontintiing 
security for the due payment of all 
advances made, or to he made, must 
be taken by the assignee eubfoct to 
any equities exlating loetween the 
original parties. — M erchants Bank 
OP Canada v. Greenlees, [X923] 2 
W. W. R. 93I.-~CAN. 

665 iv. EjCTccf of eiNpfrtAS cou' 

tract.} — Notwithstanding Oboses in 
Action Act, R. S. 1920 (c. 202), s. 6, 
debtor can contract with his 'creator, 
for good consideration, that he will not 
avail himself of his right to set up 
against the creditor's assignee any 
equity existing between the creditor & 
himself. If the contract which In- 
cludes the clause not to set up the 


equities against an assignee was 
Induced by fraud, such clause falls 
with the contract, except where debtor 
is estopped as against the assignee 
from setting up the fraud. — Hamtlton 
V. Railton, [1926) 3 D. L. R, 1090; 
[1926] 3 W. W. R. 130 ; revag., [1926] 
2 W. W. R. 196.— CAN. 


666 viii. Assignment of 

security hy bank .] — Where a creditor, 
a bank, hold securities for its debt 
which were subject to orders from the 
debtor to pay certain other creditors 
out of the surplus of the proceeds 
thereof over & above the amount due 
the bank ; — Held : a third party by 
purchasing the secuiities from the bank 
with full knowledge of said orders pmced 
■ • In the position of the bank & 

I whatever llab<Uty the orders 

Imposed upon the bank, — Stephens 
(G. P.) & Co., Ltd. V. Perdue, 


88 


Werner v. Perdue & Eaton, [19311 
3 W. W. R. 90 ; 4 B. L. R. 46.— CAN. 

i. Notice of covenant by 

assignor — Whether assignee hound.)— 
McBride e. Ontario Jockey Club, 
Ltd.. [1920] 1 D. L. R. 414; 68 

O. L. R. 97.— CAN. 


PART VII. SECT. 2, SUB-SECT. 1. 

ti, .1 — Royal Bank OP Canada 

t?. Gustafson, [1924J 1 W, W. R. 644; 
33 B. C. R. 379.— CAN, 


PART VII. SECT. 2, SUB-SECT, 4. 

004 li. Add ** revsd. In part. 25 
A. R. 179." 

604 Iv. ,] — RoTAL Bank 

OP Canada v. Gustafson. [19241 1 
W. W. R. 544 ; 33 B. C. R. i79.—OAN, 



VoL Vni—Choses in ActioiL Cases 619—684. 


619. Add» Annotcd'ion : — Refd. Re Bowden, Hnlbert 
V, Bowden, [1936] Ch, 71, 

624a. .1 — Sloane v. Oadogan ( 1808), 

cited in 12 Sim. at p. 291. 

Annotations : — Consd. Edwards tJ. Jones (1836), 1 My. Sc Or. 
226 : Beatson v. Beateon (1841), 12 Sim, 281. Distd. 
Meek v. KetUowell (1843), 1 Ph. 342. Apld. Kekewich t>. 
Mannlngr (1851), 1 Do G. M. & G. 170; Donaldson v, 
Donaldson (1854), Kay, 711. Refd. Fenner v, Taylor 
(1831), 2 Russ. & M. 190; M*Padden e. Jonkyns (1842), 
1 Hare, 458 : Price v. Price (1851), 21 L. J. Ch. 53 ; Bridge 
t?. Bridge (1852), 16 Beav. 315 ; Voyle v. Hughes (1854), 


2 Sm. & G. 18 ; GUbert r. Overton (1864), 4 Kow Bep. 
420 ; Glegg v. Rees (1871), 7 Ch. App. 71. 

684. For “ Held: (1) as it was the intention of 
the settlor,” etc., read ” Held : (1) as it was 
not the intention of the settlor,” etc. 

Add, Annotations: — As to (1) Refd. Royal 
Exchange Assce. v, Hope, [1928] Ch. 179. 
As to (3) Consd. Macedo v, Stroud, [1922] 2 
A. 0. 330. Generally y Refd. Timpson’s 

Executors r. Yerbury, [1936] 1 All E. B. 186. 


PART IX. 

p I, Under Assignment of Book 

Debts Act, 1923 (c. 29).]— Re IUport, 
Dentison V . Union Bane of Canada, 
ri925J 3 D. L. R. 1058 ; 67 O. L. R. 
374 : 6 C. B. R. 811.— CAN. 

p li. .] — K., oTi June 8, 

made a chattel rntge. to pltfe. on his 
stock-in-trade, & by the same instru^- 
mont purported to assign to pltfe., 
as additional security, all present & 
futui*e book debts arising out of or 
connected vith K.’s business. The 
affidavit of bona tides described the 
Instrument as a bill of sale by way of 
mtge. & asserted that It was not taken 
for the purpose of protecting the 
“ goods & chattels *’ mentioned therein 
against the creditors of the mtgors., 
etc . : — Held : the instrument did not 


comply with above statute Sc. was 
invalid as an assignment. — Westlake 
V. Martin, [1930) 4 D. L. R. 805 ; 66 
O. L. R. 89 ; 11 C. B. R. 469; mrg., 
11 C. B. R. 87.— CAN. 

p iii, — - — Under Assignment of Book 
Debts Act, R. S. O., 1927.1 — The Assign- 
ment of Book Debts Act, R. S. O., 
1927, confers no greater right upon an 
assignee of a chose in action than he 
had before. All it does is to make a 
general assignment of book debts void, 
as against creditors & subsociuent pur- 
chasers or mtgees. in good faith & for 
value, unless registered. By registra- 
tion pltf. CO had preserved whatever 
rights it acquired by virtue of the 
assignment & no more. — Sntder’8, 
Ltd. V . Furniture Finance 0>ri*n.. 
Ltd., [1931] 1 D. L. R. 398 ; 66 

O. L. R. 79.~CAN. 


sp. Book account, — Under Assign- 
TTieni of Book Accounts Act, H, S. B. 
1924 (c. 16).) — Vernon Hardware 
Co. V . Reid & Reinhard (B. C.), 
[1927] 2 W. W. R. 117.— CAN. 

Bt. .1 — Registration under 

Assignment of Book Accounts Act, 
R. S. B. C., 1924, of an assignment of 
book accounts does not confer any 
greater rights upon the assignee than 
he had by virtue of the assignment ; 
the effect of the registration Is merely 
to preserve those rights. The fact 
that the assignment is also registered 
imder Cos. Act, 1929, does not “ con- 
firm *' it, i.c., make it good without 
being subject to existing superior 
equities. — Burkard Drydock Co., 
Ltd. V . Bank of Toronto & Vulcan 
Enqineerjnu Works, Ltd.. f]933l 1 
W. W. R. 222 ; 46 B. O. R. 447.— CAN. 


CHURCHYARD. 

See Burials ; Ecclesiastical Law. 


CINEMATOGRAPH. 

See Theatres. 


CITIZENS. 

See Aliens ; Constitutional Law ; Local Government. 
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CITY. 

See Local Goveri^tment ; Metropoias* 


CIVIL LAW. 

See Ecclesiastical Law* 


CIVIL RIGHTS. 

See Aliens ; Constitutional Law ; Royal Forces ; and titles passim. 


CLERKS. 

Arraigns, of See Criminal Law. 


Articled — — — 

Assize, of — — — 

Barristers’ — — — 

Ecclesiastical — — 

Justices, to — — 

Local Authorities, to ~ 

Parish 

Peace, of the — — 

Town ^ _ 


,, Solicitors. 

„ Criminal Law. 

,, Barristers- 
,, Ecclesiastical Law. 
,, Magistrates. 

„ Local Government. 
„ Ecclesiastical Law. 
„ Local Government. 
„ Local Government. 
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CLUBS AND OTHER VOLUNTARY ASSOCIATIONS. 
Part II. — Jurisdiction of the Courts. 

a. Add* Annotation : — Consd« Oookson v. Hare- 

wood (1931), 101 L. J. K. B. 394, n. 13 b. Application of funds — Civil Service Assocla- 

13a. Application of funds cy-pres.] — Re Homks for tion — Application Intra vires.] — ^Kklly v. 

Inebriates Association, The Association Wylp (1937), 8J Sol. Jo. 179. 

V. A.-G. (1936), 79 Sol. Jo.^ 903. 


Part III. — Constitution and Internal Arrangements. 


17. Add, Annotation : — ^Consd. Morgan v, Driscoll 
(1922), 38 T. L. B. 251. 

18. Add, Annotations : — As to (1) Oonsd. Lamber- 
ton V, Thorpe (1929), 141 L. T. 638. Refd. 
Maclean v. The Workers’ Union, [1929] 1 Ch. 
602 ; Chapman v, Ellesmere (1932), 48 
T. L. B. 309. 

20. Add, Annotations : — As to (1) Consd. Morgan 
V, Driscoll (1922), 38 T. L, B. 251. Generally ^ 
Held. Doyle v. White City Stadium, Ltd., 
[1936] 1 K. B. 110. 

20a. To alter qualification for membership.]— 

Grimwood V. Aldenham (1928), 72 Sol. Jo. 
669. 

21a. Binding without express notice — ^Agree- 

ment to be bound by “ any further rules & 
alterations to existing rules,’’]— Pltf. who 
was under twenty-one years of age, applied in 
Mar. 1932, for a licence as a boxer in the 
following words : ‘’I hereby apply for a 


licence as a boxer &, if the licence is granted 
me, I declare to adhere strictly to the rules 
of the British Boxing Board (1929) as printed 
& abide by any further rules or alterations 
to existing rules as may be passed.” A 
licence was duly granted & renewed for a 
further year on Mar. 1, 1933. A copy of the 
rules was supplied to pltf. at the time of his 
application, & reg. 20, para. 1 6, provided that 
the boxer’s money might be stopped only 
when he was disqualified ” for committing a 
deliberate foul, for not trying, or retiring 
without sufficient cause, or if the referee 
gives a no contest decision.” This paragraph 
was altered on Jime 17, 1932, to read : 

Boxers in case of disqualification are only 
entitled to receive bare travelling expenses, 
pending the decision of the board . . . when 
the board . . . may deal with the money as 
it thinks fit.” No notice of the altered rules 
was given to pltf. On July 12, 1933, pltf. 


PART II. 

sc. Validity of rules.] — Where the 
rights or prlvUejfos of members of a 
club are not In any way affected, nor 
the property of the olnb in any way 

•injured, the ct. has no jurisdiction to 
consider the legal validity of the rules 
of the club, nor to grant an Injunction 
against tbe commission of acts merely 
criminal or merely Illegal. — Watt v, 
MaoLauohlin, [19231 1 1. R. 112.— IR, 

1211 . MaiorUy of members adino 

illegally — Injunction ,] — BayuNSin v, 
iNKOt (1924), 65 0. L. K, 369.— CAN. 

12 ill. ,1— The pro- 

perty of a voluntary society cannot be 
diverted by a majority of its members 
from the purposes for which It was 
given by those who contributed to It, 
or devoted to purposes that are alien 
to or in conflict with the fundamental 
rules laid down by the society, So the 
dissenting minority who adhere to these 
rules are entitled to have them re- 
strained from so doing, — KowAxouins: 
V. Ukrainian Labor Farmer Temple 
AsaoON., [1935] 1 W, W. R. 629 { 2 
B. L. R. 691 ; 48 Man. L. R. 76.— CAN. 

sd. IHspide outside province of 

domestic mbunal ,] — Where the rules of 
a voluntary society provide that 
certain disputes So complaints should 
oome before the domestic tribunals the 
law ots. will not as a rule usurp their 
fimotions, but where a dispute arises 
with which the rules never designed the 
domestic tribunals to deal, tbe law ots. 
will not refer the matter to the domestic 
tribunals but will themselves deal with 
It. — O ribf V, South Ajtuoan Council 
OP the Amaloamatbp Encinbering 
Union, [1930] App- af. 

sf. Failure to pose oandidater^No 
inJustioe^Whether court wiU inlorfere,} 

The mere faot of falling to pass an 


examination held under the Barbers 
Act Is, in the absence of evidence of 
unfairness, no ground for Interference 
by the ct. under Barbers Act Amend- 
ment Act, 1934. — Harley v. Barbers’ 
AssooN. OF British Columbia (1936), 
50 B. 0. R. 327.— CAN. 

sg. Competition for scholarship— EX‘ 
amination — Fraud <S? mistake- ValidUy 
of second award ,] — ^L’Aoad/cmte »b 
Musique de Quebec v. Payment, 
Bernier & Piohe, [1936] S. 0. R. 323 ; 
4 D. L. R. 279.— CAN. 


PART III, SECT. 1, SUB-SECT. 1. 


c 1. .] — A person on becoming 

a member of a lawful assoon. or society 
is, subject to its constitution, bound 
by the decisions of the society on 


matters of dispute between him So the 
society, unless such decision Is contrary 
to natural justice, or in violation of the 
rules of the society, or done maid fide.— 
Cutler v. Law SooiETy of Manitoba, 


[1930] 3 W. W. R. 387 : < 
2 W. W. R, 653 ; 4 D. t. 
Man. L. R. 535.— CAN. 


LV« I Ou 


sk. Bye-law — Validity —Restricting 
play by women members of golf club .] — 
A olUD, incorporated under the pro- 
visions of the Incorporated Societies 
Act, 1908, had power imder its oon- 
stitiition to make &; alter Its rules. &: 
its committee had authority to make 
bye-laws within certain prescribed 
Uinits. The rules provided for the 
admission of various olassos of mem- 
bers. each class enjoying speolflcaUy 
defined rights, but In the case of 
ordinary members no distinction was 
drawn between the playing privileges 
„of men & women. The ooromlttee. 
without the previous authority of a 
general meeting, purported to enaot a 
bye-law prohimtii^ women who were 
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ordinary members from playing on the 
club links on Saturdays before tbe 
hours of 3 p.m., & then only after men 

? layers had commenced their rounds, 
t was further provided that women 
playing on Satui^y afternoons should 
rive the right of way to men players. 
The committee, in making this bye- 
law, relied upon one of the rules of 
tbe club, which was to the following 
effect : ** The committee may make 
bye-laws for the regulation of tho 
club-house, grounds, & links, & for 
the arrangemont & control of games 
& matches." Certain women mem- 
bers, who challenged the validity of 
this bye-law, pJayed on a Saturday 
& were fined by the committee Sc 
were suspended from the exercise of 
their prfvilegoB as members. Upon 
an application by these members to 
have the club restrained from putting 
such bye-law into force Sc acting there- 
under : — Beld : the committee, in 
making tho bye-law in question, bad 
acted beyond tho powers coufen’od 
upon it by the rules of the club. Sc 
the bye-law was therefore invalid. — 
O’Neill v. PtmuKE Golf O.un, 1 n- 
oorporatep, [19321 N. Z, h. K. 101-?. 
— N.Z. 

PART III. SECT. 1, SUB-SECT. 2. 

f — Ni'ceasity for unani- 

mous vote or consent of all 
Brylinski V . Xnkol (1924), 5 ,> O. L. K. 
369.— CAN. 

I j — A rule prescribed 

tbat no future motion to open the 
links for play on Sundays should be 
passed uniess by a majority of two- 
thirds of those present Sc voting 
field : tho repeal of the rule did not 
itself require a two -thirds majority.^ — 
Watt v. MaoLaughlin, {19281 1 l , R» 
112.— IR. 
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agreed to box at the White City Stadium on 
the terms that ho should receive £3,000 wm, 
lose or draw. At the contest pltf. was dis- 
qualified for hitting below the belt. The 
promoters of the contest paid the sum of 
£3,000 to the Board of Control at their request, 
& after holding an inquiry the Board with- 
held the money from pltf. on the ground that 
he had been disqualified. Pltf. brought 
proceedings to recover the amount against 
White City Stadium, Lid., & the Board of 
Control: — Held: (1) the contract with the 
Board of Control was too closely connected 
with a contract as to employment that it was 
binding on the infant pltf. having regard to 
the fact that the contract as a whole was for 
his benefit ; (2) notice of the altered rules was 
unnecessary in order to make them binding on 
pltf. in view of the terms of his application for 
a licence. — Doyle v. Wihte City Stadium, 
Ltd., [1935] 1 K, B. 110 ; 104 L. J. K. B. 
140 ; 162 L. T. 32 ; 78 Sol. Jo. 601, C. A. 

Annotation: — As to (1) Befd. Mercantile Union Guarantee 
Corpn., Ltd. v. Ball, [1937J 3 All E. R. 1. 

211). Notice of general meeting — Who entitled to.] — 

Pltfs. were the captain & the secretary of the 
women's section of a golf club, of which deft. 
CO. were the proprietors. At an extra- 
ordinary general meeting of the members a 
resolution was passed deleting from the rules 
of the club a provision for the election of a 
women’s committee to manage the affairs 
of the women’s section. No woman member 
of the club received notice of that meeting, 
as none of the women members held any 
shares in the co. In an action for a declara- 
tion that the resolution was invalid ; — Held : 
under the rules women members were not 
full^ members & were not entitled to receive 
notices of general meetings, & the action 
failed. — Cole v, Merton Park (Wimble- 
don) Golf Club, Ltd. (1927), 43 T. L. R. 
400. 

23. Add. Annotation : — Aa to (1) Dlstd. R. v. 
General Medical Council, [1930] 1 K. B. 662. 

33a. .] — Wells v. Myddleton 

(1935), 79 Sol. Jo. 270, C. A. 

35, Add. Annotations : — As to (2)Expld. Maclean 
V. The Workers’ Union, [1929] 1 Ch. 602. 
Generally, Held. Cooper v, Wilson, [1937] 2 
R. B. 309. 


38. Add. Annotations : — C^sd. 

Soc. of Carpenters, Cabinet Makers & 
Joiners v. Braithwaite, General 
Operative Carpenters Joiners v. Asmey, 
[1922] 2 A. C. 440. Folld. Wing v. Bum 
(1928), 44 T. L. R. 258. Refd. A.-G. v. Swan, 
[1922] 1 K. B 682. 

39. Add. Annotations : — As to (1) Refd. A.-G. v- 
Swan, [1922] 1 K. B. 682 ; Bombay Official 
Assignee v. Shrolf (1932), 48 T. L. R. 443. 

89a. .]~WiNG V. Burn (1928), 44 

T. L. R. 258. 


39b. .] — Donaldson v . Institute 

OP Botano-Therapy, Ltd. (1937), 184 

L. T. Jo. 384. 

4^a. ♦] — In an action against the 

officers of a club for an injunction restraining 
them from enforcing a resolution by which 
the council of the club has excluded pltf. 
from membership of the club, the questions 
for the ct. are, (a) whether the rules of the 
club have been observed, (6) whether the 
council has given pltf. a fair hearing, &: 
(c) whether the council has acted in good 
faith. — Lamberton v. Thorpe (1929), 141 
L. T. 638 ; 45 T. L. R. 420. 

Annotation: — Refd. Lumiansky r. Myddloton (1934), 78 
Sol. Jo. 223. 


461). Withdrawal of licence as boxing manager 

— In accordance with rules.] — Lumiansky 
V. Myddleton (1934), 78 Sol. Jo. 223. 

63a. Claim by member for proportion of — On 

winding up of club.] — A limited co. was regis- 
tered with the object of carrying on a pro- 
prietary club, & by the articles H. was 
appointed governing director for life & the 
management of the club was vested in her. 
In 1916 H. granted a lease of premises to the 
club which was carried on there. In 1918 
a subscription of four guineas a year for 
country members tk> five guineas tor town 
members was charged, & as from Jan. 1, 
1919, an entrance fee of five guineas was 
imposed. Prom 1917 to Mar. 25, 1919, a 
notice stating that the club would be carried 
on permanently was exhibited by H. On 
Mar. 11, 1919, H., without notice to the 
executive committee, issued a writ for arrears 
of rent, Sc on recovering summary judgment 
closed the club. The co. then passed a 
resolution for voluntary winding up & a 
liquidator was appointed. A., who was a 


PART ni. sect. 2. SUB-SECT 2. — A. 

24 i. Power to expel ajter inquiry 
hy commiit4te — Inadequate inquiry .] — 
MONTOOMERy V. LEE Steere (1926), 
20 W. A. L, R. VO.—AUS. 

26 i* Power to expel far infringing 
rules.] — WLore a club was rei^istered 
under Cos. Act : — Held : the com- 
mittee were not In law the directors 
of the CO, & had no authority to exer- 
cise the powers of directors to exclude 

S ltf. from membership of the club.— 
lUBPHY V. Stnnott, [1025] N. 1. 14,*— 
IFt* 

PART III. SECT. 2, SUB-SECT. 2.— B. 

29 iv. — -.] — Resp., being 

chatged with having grossly mlscon- 
dnoted himself within the meaning of 
a rule of applt. club, was summoned 
before a meeting of the club committee 
to show cause why he should not be 
dealt with under the rule. He was 
aware of the details of the chatiges 
preferred asralnst him before attending 
the meeting, but, having attended as 
reauested. Sl having tailed In the 
opinion of the committee to Justify his 


conduct, was suspended from member- 
ship. He took action against the club 
to have the suspension removed, & 
for damages, on the groimd that the 
committee docision, having been 
arrived at without allordiiig him an 
opportunity of croas-examiiilng the 
witnesses against him, was contrary 
to the principles of natural Justice : — 
Held : the oommlttee was not bound 
by the formal rules of evidence, & 
the inquiry having been conducted 
in accordance with the club’s rules 
& the decision of the committee arrived 
at In good faith. In pursuoiico of on 
honest desire to protect the interests 
of the Institution, after reap, had been 
irtvon every facility for presenting a 
defence, the suspension was not con- 
trary to the principles of natural justice, 
not’irithBtandlng that no opportunity 
woa given to cross-examine the 
witnesses. — Perry v. Feildino Club, 
U929] N. Z. L. R. 629.— N.Z. 

PART III. SECT, 2, SUB-SECT. 2.— E. 

49 il. .] — A club Incor- 

porated under Incorporated Societies 
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Act, 1908. which acting by its executive 
committee wrongfully Sc In breach of 
the club’s rules excludes a member 
from the use of the club’s premises, 
commits a breach of contract & the 
member is entitled to recover damages. 
The members of the committee, acting 
within the - scope of their authority, 
are not personally liable in tort for 
Inducing or procuring such breach of 
contract. — Henderson v. Kane & 
Pioneer Club. [1924] N. Z. L. B. 
1073.— N.Z. 

sb. Declaration of memhelrship .] — 
Pltf., a member of a society which was 
incorporated under Societies Act, 1924, 
& wMoh owned property, was expelled 
therefrom without navmg been given 
notice of the proceedings against him 
or particulars of the charge or names of 
the complainants : — TJdd : he was 
entitled to a doolsratlori that he had 
been wrongfully expelled & was still a 
member in good standing of the society. 
— Kue V. Polish Society for 
Brotherly Aid op Coleman, (1932] 1 
W. W. R. 683 ; [19321 2 D. L. R. 136: 
26 Alta. L. JL 90.— UAN. 



VoL vnt — dubs. Cases 58a — ^lUb- 


member of the club, claimed to prove as 
creditor for general damages & a proportion 
of her subsc^ription for 1919, B., another 
member, claimed general damages, the return 
of her entrance fee &; the proportion of her 
subscription for the current year : — HeM : 

A. & B. were entitled to prove, not only for 
the proportion of their subscriptions of which 
they had lost the benefit for the current year, 
but also in respect of damages for the loss 
of the amenities of the club, & in the case of 

B. to a return of the entrance fee ; & the 
damages should be assessed in the case of A. 
at £7, which included the proportion of her 
subscription for 1919, & in the case of B. at 


Part IV. — Liability of 

91. Add. Annotation : — Consd. De Farrell v. 
Walker (1932), 49 T. L. R. 37. 

91a. Liability for loss or damage to member’s 

goods — Effect of negligence — Construction of 
rule.] — One of the rules of a proprietary club 
provided that the proprietors would not be 
responsible for the loss of or damage to any 


£14, which also included the entrance fee de 
proportion of her subscription. — Ee CentzoN 
Syndicate, Ltd. (1920), 149 L. T. .To. 
232. 

54. For Entrance fee payable by instalments ” 
read “ Entrance fee — Payable by Instal- 
ments. ** 

54a. Claim by member for return of— On 

winding up of club.] — Be Gcrzon Syndicate, 
Ltd., No. 53a, ante. 

61. Add. Annotation : — Apld. Wimbledon & 
Putney Commons Conservators v. Tiiely 
(19301, 47 T. L. R. 17. 


Clubs and Members. 

article brought by members or guests into 
the club but would take all reasonable care 
of articles for which a receipt would be given 
if the same were deposited in the office : — 
Held : the rule covered loss or damage 
caused by negligence. — Orchard v. Con- 
naught Club (1930), 46 T. L. R. 214 ; 74 
Sol. Jo. 169. 


Part VI. — Debentures. 

105. Add. Citaliom .•—[1922] 1 Ch. 61 •, 91 L. J. Cb. 93 ; 126 L. T. 225. 


Part VII. — Duty Payable by Clubs. 

106. Add. Annotation : — to (3) Retd. A.-G. v. Swan, [1922] 1 K. B. 682. 


Part VIII. — Sale of Intoxicating Liquors in Clubs 


109. Add. Annotations Apld. Wurzel v. Hough- 
ton Main Home Delivery Service, Lid., 
Wurzel V. Atkinson. [1937] 1 K. B. 380. 
Refd. A.-G. V. Swan, [1922] 1 K. B. 682. 

110. Add. Annotation : — Consd. Watson v. Cully, 
[1920] 2 K.'B. 270. 

111a. Whether In “ club ^’—Temporary 

premises.] — The word “club” as used in 
Ijicensing Act, 1921 (c. 42), s. 4, means the 
premises of a registered club, & not the assocn. 
of persons who are members of the club. 

Where, on the occasion of a f§be, a regis- 
tered club engaged a room adjoining the 
ground on which the fMe was to be held, & 
there supplied intoxicants to members other- 
wise tham in the permitted hours : — Held : as 

PART IV. SECT. 1, SUB-SECT. 1. 

70 11. Money lent to lodge ,] — 

Whore a person grlves credit to an ab- 
stract entity, snch as a club or lodge, 
he can look to those who assumed to 
act. for It & those who authorised or 
sanctioned that being done, in the 
absence of anything indicating tho 


the room in question was not habitually used 
for the purposes of the club, no offence had 
been committed under the above sect. — 
Watson v. Cuu.y, [1926] 2 K. B. 270 ; 95 
L, J. K. B. 554 ; 185 L. T. 28 ; 90 J . P. 119 ; 
42 T. L. R. 529 ; 24 li. G. R. 357 ; 28 Cox, 

C. C. 194, D. C. 

Annotation: — ^Reld. Clarke v. Griffiths, Peacock v. Same 
(1926), 95 L. J. K. B. 905. 

111b. Additional unregistered 

premises.] — ^Applts. were respectively the 
steward & one of the members of a club 
which occupied, besides its regist<‘rcd pre- 
^ misee, additional premises whicli were at a 
considerable distance A which were not 
registered. At these additional premises the 
steward supplied to the other applt. beer, 

mombors themselves or their agents, & 
the agency must be made out by the 
person who relies on it, for none la 
Implied by the more fact of assocn. — 
ToEWS V. ISiJiO, [1929) 2 D. L. R. 719 ; 

1 W. W. II. 817 ; 38 Mon. L. R. 201 ; 
revg. in part. [19281 1 W.W. R,643.— 
CAN. 


contrary. — Fintjvt v. Black, [1921] 
2 W. VV. R. 907.~~CAN. 

PART IV. SECT. 2. 

se. General rvXe .\ — If liabilities are 
to be fastened upon any members of an 
unincorporated voluntary aasoon. it 
must bo by reason of the acts of those 
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which the latter paid for & there consumed. 
An information having been preferred against 
the steward for supplying the beer, for con- 
sumption oft the club premises, otherwise 
than on the premises of the club, & gainst 
the other applt. for unlawfully obtaining the 
liquor, contrary to Ijicensing (Oonsolidation) 
Act, 1910 (c. 24), s. 94:1— Held: as the 
liquor was not supplied in the re^stered 
premises of the club it was not supplied “ in 
a club within the above sect., & the con- 
viction must be quashed. — Clarke r. 
Griffiths, Peacock v, Griffiths, [1927] 1 
K. B. 226 i 95 B. J. K. B. 906 ; 135 L. T. 58 ; 
90 J. P. 151 ; 42 T. L. R. 541 ; 24 L. G, R. 
466 ; 28 Cox, 0. C. 240, D. C. 

119. Add. A nnoialion : — Dbtd. Wurzel v. Houghton 
Main Home Delivery Service, Ltd., Wurzel 
i:. Atkinson, [1937] 1 K. B. 380. 

125. Add. Annotation : — Consd. Ashton v. Wain- 
wright, [1936] 1 Ah E. R. 805. 

125a. Effect of Licensing (Consolidation) Act, 
1910 (c. 24), s. 96.] — Above section does not 
impliedly exclude registered clubs from the 
operation of sect. 82 of above Act, but it 
grants to the magistrate & the police special 
& additional powers in the case of registered 
clubs. — Hammond v. Hanlon, [1935] 1 K. B. 
474 ; 104 L. J. K. B. 239 ; 153 L. T. 13 ; 99 
J. P. 134 ; 51 T. L. R. 195 ; 33 L. G. R. 12 ; 
30 Cox, C. €. 215, D. C. 


127a. Permitted hours on Sunday — Fixed number 
between specified hours — Discretion of club to 
alter limiting hours*}— licensing Act, 1921 
(c. 42), 8. 2 (1), provides that “The hours 
dxiring which intoxicating liquor may be sold 
orsupplied on Sundays . . . in any , .. club 
, . , snail he as follows, that is to say, five 
hours, of which not more than Itwo shall be 
between 12 noon & 8 in the afternoon, <Sb 
not more than three between 6 & 10 in the 
evening. . . ; & s. 2 (2) provides that 

“ Subject to the foregoing provisions, the 
permitted hours on Sundays shall be sucli as 
may be fixed ... in the case of a club in 
accordance with the rules of the club. . . 

In a golf club the permitted hoivs on Simdays 
were fixed by a rule of the club at five hours, 
namely, from 12 noon to 1.30 p.m., 2 p.m. to 
2.30 p.m., & 4.30 p.m. to 7,30 p.m. ; & 
pursuant to that rule a supply of intoxi- 
cating liquor was given to members of the 
club on a Sunday at 6 p.m. : — Held : on the 
true construction of above sect, the per- 
mitted hours on Sundays for a club were a 
period of not more than two hours, the 
whole of which should be between 12 & 
8 p.m., & a period of not more than three 
hours, the whole of which should be between 
6 & 10 p.m., & consequently that the supply 
in question was not authorised by the sect. 
— Brown v, Joyce, [1931] 1 K. B. 643 ; 100 
L. J. K. B. 168 ; 144 L. T. 652 ; 96 J. P. 
41 ; 47 T. L. R. 200 ; 75 Sol. Jo. 80 ; 29 
L. G. R. 126 ; 29 Cox, C. C. 273. 


Part IX. — Betting and 

134a. Totalisator club.] — It is not an offence 

against Betting Act, 1853 (c. 119), s. 1, to 
carry on a totalisator club on a credit basis. 

— STREATHAJVr ClNEMA, LtD. V. JOHN 
McLauchtan, Ltd., [1933] 2 K. B. 331 ; 

102 L. J. K. B. 586 ; 149 L, T. 447 ; 97 J. P. 

273 ; 49 T. L. R. 471 ; 31 L. G. R. 219. 

136. Add, Annotations : — Apld. R, v. O. K. Social 
& Whist Club (1929), 45 T. L. R. 570; 
Daniels v. Pinks, [1931] 1 K. B. 374, Consd. 
Davis V, Parker, [1931] 2 K. B. 210. Refd. 
Richardson v, MoncrieflTe (1926), 43 T. L. R. 

32 ; R. V. Berg, Britt, Oarrd &; Lummies 
(1927), 20 Or. App. Rep. 38. 

136a, Whether members* club Is,] — The 

committee of management of a members* club 
installed in the club certain machines for 
the use of members only & for the purpose 
of giving additional pleasure to the members. 

The machines were operated by means of 
pennies inserted in a slot. The player, 
having first inserted a penny, depressed a 
handle, causing three cylinders to revolve 
on which were depicted bells, bars & fruity 
On the cylinders ceasing to revolve the player 
either lost his penny or received winnings 


Gaming in Clubs. 

up to twenty pennies, according to the 
combination of fruits &/or bells &/or bars 
opposite a pointer. The machine auto- 
matically filled a jack pot from its winnings, 
& the pennies in the jack pot were returned 
to the player who obtained the combination 
of three bars. The machines were similar 
in type to other machines for the user of 
which persons had been convicted under the 
Gaming Houses Act, 1864 (c. 38), where the 
persons had used the machines in shops or 
places of public entertainment or in pro- 
prietary clubs. Four members of the com- 
mittee of management of the club in question 
were charged under Gaming Houses Act, 
1854 (c. 38), 8. 4, for being persons having the 
care Sc management of certain premises, to 
wit, the club, which were then being used 
for the purpose of unlaveful gaming being 
carried on therein. The eontmtion of the 
members of the committee of management 
was that the position of a members* club 
was analogous to that of a private house, 
Sc that gaming upon the machines in a 
members* club was therefore not unlawful 
gaming ; — Held : in order that a house 
should be a common gaming house within 


PART Vin. SECT, 3. 
if. JHqM of rtusmberB to store beer at 
club ,] — Membera of a club on pnr- 
obaelng boor from a Govt, vendor may 
store It at tbe club, & the club 1$ ^otltled 
to chargre a fee tor storage Sc sett 
R. V, Kooe (1023L B. C. 
67.~-CAN. 


‘ Distribuiino '* beer by servant of 


clvb—Whai amounts to.1— -R. v. Rook 
(1923), 32 B. C, R. 67.-~CAN. 

sh. Supply duriiig prohibited hours — 
No pa/yment made ,] — Three members of 
a club were found diinMugr liquor at the 
bar of the club premises one Sunday 
morning. The secretary informed an 
officer of police, who had oome upon 
the premises, that the members had not 
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paid for the liquor, but that he had 
given it to them, thinking he was 
entitled to do so ; — Held : the secretary 
h^ been rightly convicted on a charge 
of supplying liquor on licensed premises 
during prohibited hours . — Us Duffel, 

-Bac p. TtTRNBULL (No. 2) ““ 

S. R. N. 8. W. 46; 48 N. V 
14.— AU8. 



Gaming Act, 1846 (c« 109), s. 2, it was not 
necessary tbat some person should be keeping 
the house for his gain, lucre or living ; it 
was sufficient that it was a house kept or 
used for playing at any game where the 
chances of the game being played therein 
are not alike favourable to all the players ; 
the chances of the game played on the 
machines in this club were not alike favourable 
to all the players, A the fact that the club was 
a members' club did not prevent the club 
premises being kept or used for the pmpose of 
unlawful gaming being carried on therein, & 
therefore the members of the committee of 
management of the club could be convicted 
of the offence charged Under s. 4 of the Gaming 


VoU VIIL~ -Clubs. Cases 186a — ^148a. 

Houses Act, 1864 (c. 38), s, 4.— Daniels v. 
Pinks, [1931] 1 K. B. 374 ; 100 L. J, K. B. 
337 ; 144 L. T. 372 ; 95 J. P. 23 ; 47 T. L. B. 
166 ; 76 Sol. Jo. 69 ; 29 K G. B. 120. 

140. Add. Annotation : — Retd. Ellesmere v, Wal- 
lace, [1929] 2 Oh. 1. 

i40a. .] — There is a sufficient 

element of chance in the game popularly called 
a “whist drive” to make a club where it is 
played for money a “ common gaming house.” 
— B. V. O. K. Social & Whist Club, Ltd. 
(1929), 45 T. L. B. 670 ; 73 Sol. Jo. 451 ; 
21 Or. App. Bep. 119, C. C. A. 

Annotation : — Refd. R. Bronnand (1930), 47 T, L. K. 22. 


Part X. — Dissolution of Clubs. 

14Sa. Claffns by members of proprietary club — ^For entrance lee .] — Tie Cubzon Syndicate, Ltd. 

damages for loss of club amenities— & for No. 6Sa, ante. 

proportion of subscriptions — & return of 


PART IX. SECT. 2. 

187 i. Common gaming house — Who 
are liable tm persoin^ assisting in co7i- 
dnctirig busintuis — Employees.] — R. v. 
Dorgan, R. V. Kessler. R. v. Crates 
(Saek.) (1927), 47 Oau. Crim. Cas. 344. 
— CAN. 

137 ii. Steward.] — R. r. 

SuLUVAN (1930), 53 Can. C. G. 243 : 
42 B. a 11. 435.-— CAN. 

137 iii. .] — ^Applt. waR 

steward of a bond fide club which had 
a membership of 1,700 & provided all 
the rofnilar facilities of a social club, 
includinK: meals, billiard rooms, reading 
rooms, various card games, etc. ; it 
also leased & operated a football Held. 
Members contributed ten cents apiece 
to the funds of the club for each half 
hour’s play at the noker table, irre- 
spective of whether they wore winning 
or losing. This money was not token 
from the stakes or the pot, but was 


collected by the applt., as steward, 
from the players & paid over to the 
club. Only members were allowed in 
the promises, a b^^o-law expressly for- 
bidding the introduction of visitors to 
any part of tbo club property. Applt. 
was convicted, under sect. 226 of the 
CriininaJ Code, of unlawfully keeping 
a common gaming house ; & the con- 
viction was afBrmed by the appellate 
ct. : — Held : the club was not “ a 
house . . . kept for gain ** within 
sect. 226 of the Criminal Code & applt. 
had boon wrongly convicted. — K, v. 
Bampton, iI93fl S. 0. n. 626 ; 4 

D. L. K. 209 ; 58 C. C. C. 289.— CAN. 

137 iv. Secretary.] — Slot 

machines maintained on the premiBcs 
of a bond fide club were under the 
control of the club’s secretary. Ho 
kept the keys of the machines, de- 
posited money of the chib in them & 
collected the “ proceeds ” of their 
operation for the benefit of the club. 


The playing of the machines was a 
game of at least “ mixed chance & 
skill,” if not of pui*e chance. The 
secretary was convicted of keeping 
a common gaming house ; — Held : 
tho conviction should be sustained. — 
K. V. TiiOMAH, i 19341 1 W. W. E. 493 ; 
61 C. 0. C. 301 ; 48 B. C. R. 76.— CAN. 

137 V. Lawfully incAwporaUd 

club .] — Tbo facts that a club has been 
lawfully incorporated & its constitution 
& frame-work still formally exist &; 
some of its legitimate activities & 
amenities are participated in or made 
use of bond fide by some of its members 
t o a substantial degree does not prevent 
its premises being a common gaming 
house within sect, 226 (a) of Criminal 
Code, R.S.O., 1927, if tlio real object 
of its actual propiietors in carrying it 
oi) is the acquiring of gain for thorn - 
sfdvos fi'om gambling engaged in 
therein. — R. v. Williambon, i19371 2 
W. W. R. 545.— CAN. 


COMMERCE. 

See Agency ; Bankers ; Bills of Exchange ; Carriers ; Contract ; Insurance ; 

OF Goods ; Shipping ; Stock Exchange ; Trade and Trade Unions, 


COMMON LANDS. 

See Commons. 
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COMMONWEALTH OF AUSTRALIA. 

See De.penx>encies and Dominions. 


COMMORIENTES. 

See Evidence ; Executors. 


COMMUNION. 

See Ecclesiastical Law. 


COMMUTATION. 


Death Duties, of — — — 

Railway fares, of — — - 

Sentence, of — — ~ — 

Tithes, of — — — — 

Workmen’s Compensation, of — 


See Estate and other Death Duties. 
,, Carriers. 

,, Criminal Law. 

,, Ecci^esiastical Law. 

„ Master and Servant. 
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COMPANIES. 


No.ra* — The Act now in force is the Companies Act, 1929 (c. 23), which repealed {inter alia) the 
Oompanies (Consolidation) Act, 1908 (c. 69). Keferences to sections of the 1908 Act should therefore be 
checked with the Comparative Table appended below. 
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249 

187 

250 
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207 
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191, 248, 


260 
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234 
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241 
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1929. 
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263 
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Part I. — Nature, Characteristics, Definitions and 

Classification. 


6. Add. Annotations .-—As to (1) Held. Deuclmr 
Light & Coke Co., [J924] 2 Ch. 
ye ; British Trawlers’ Nederation, Ltd. v. 
London & North Eastern By. Co., [1933] 2 / 
K, B, 14. A8 to {2) A.-Cr. v. Leeds 

Corpn., [1929] 2 Ch. 291 ; A.-G. Race- 
course Betting Control Board, [1935] Ch. 34. 

11. Annoiaiions: — Consd. British Thomson- 

Houston Co. V, Sterling Accessories, Same v. 
^wther & Osborn, [1924] 2 Ch. 33. Refd. 
Parker & Cooper v. Beading, [1929} Ch. 975; 
Thomas v, Evans, Jones v. Sonth-West 2 
Ijancashire Coal-Owners’ Assocn. (1920), 42 


T. L. B. 401; Colville 
I. B,. Comrs., [1930J 2 K. B. 393 : E. B. M. 
Co. V. Dominion Bank, [1937J 3 All E. B. 
555. 

Add. A nnotaUon : — Retd, TC, 23. M. Co. 
Dominion Bank, [1937] 3 All E. B. 555. 

Add. Annotations: — Retd* British Thomson- 
Houston Co, 1 ?. Starling Accessories, Same v, 
Orowther Osborn, [1924] 2 Ch. S3; 
Prichard & Constance v. Amata (1924), 42 
B. P. 0. 63. 

Distinct from component members.] — 

Ditcham V. Miller, No. 5959b, post 


Part II. Domicil, Residence and Nationality of Companies. 


26a. ^ Business conducted abroad.] — A 

tratog corpn. was registered in England 
under Cos. Acts, but the whole administration 
of the business of the co. was conducted by 
d^ectors domiciled & resident in Holland*. 
The register of members was kept at the 
office in England : — Held : the domicD of 
me CO. was not in Holland but in England. — 
V. Public Trustee, [1926] Ch. 80S : 
’ 135L. T. 763; 42 T. L. B. 
696 ; 70 Sol. Jo. 818. 

26b, .] — To constitute residence by a British 

CO. in a foreign State so as to render the co. 
subject to the jurisdiction of the cts. of that 
State, the co. must to some extent carry on 
business in that State at a definite & reason- 
ably permanent place. — Littaubr Glove 
OcmpN. V. P. W. Millington (1920), Ltd. 
(1928), 44 T. L. R. 746. 

27. Add. Annotations: — Consd. New York Life 
Insce. V. Public Trustee, [1024] 2 Ch. 101 ; 
Re Vocahon (Foreign), Ltd. (1932), 48 


T. L. R'. 526. Retd. Swedish Central By. v, 
Thompson, [1924] 2 K. B. 265; Re Bates, 
Mountain v, Bates, [1928] Ch. 682 ; EUerman 
Lines v. Bead, [1928] 2 K. B. 144. 

.] — A CO. was incorporated by special 

Act of the Legislature of New York, & had 
its central office &: the bulk of its assets in 
New York. The co. had a branch in London 
&: in most of the capitals of Europe, the 
branch in Paris being its head office for 
Europe : — Held : a corpn. might have a dual 
residence, & there was evidence that pltfs. 
were resident both in New York & in London 
carrying on business in both places & in both 
places were subject to the jurisdiction of the 
cts. — New York Life Insurance Co. v. 
Public Trustee, [1924] 2 Oh. lOh: 93 
L. J. Ch. 449 ; 131 L. T. 438 ; 40 T. L. B. 
430 ; 68 Sol. Jo. 477, 0. A. 

Annot^ions : — Oonsd. I. B. Ooinrs. v. Broome’s Exocntors 
(1935), 19 Tax (Jas. 087. Refd. Swfidish Central ny. v, 
Thompson, (1924] 2 K. B. 255 ; Ke Russian Bank for 
Foreign Trade, [1933] Ch. 745. 


Part ill. Companies under Companies (Consolidation) 
Act, 1908, and Similar Acts. 


38. Add. Annofafion;— As to (6) Apld. Be atj 
Eqmtable Fire Insce., [1926] Oh. 407. 

46. Add. Annofafion Consd. Lever Bros,, Ltd 
V. Bell (1930), 47 T. L. B. 47. 

76. For the paragraph ‘‘ (9) (Warrington, L.J. 
• * Act, s. 82,” substitute : — ‘‘ (9) (Lord 


PART L sect. 1. 

M. Under stattde — Existence apart 
from members — Conveyance oj property 
by orioinators to comoawi/.}*— Defts, con- 
tracted with pltfs. to sell them all the 
fruit & vegetables to be grown on their 
land during a specified time. The con- 
tract provided that If any transfer 
should be made by the grower to any 
corpn.. It should be deemed to be made 
subject to the agreement Sc the trans- 
feree should be bound by the terms 
thereof. Defts., for the admitted purpose 
of freeing themselves from the oontraot. 
Incorporated a joint stock co. for the 
purpose of holding the land, & trans- 
(en^ the land to It in consideration I 
of the allotment to them of the whole 
of Its capital stock i— Held .* the oo. 


5 ®^d not be declared to be a trustee 
for the growers & bound by the con- 
Associated Growkbs of B. 0., 
b/Vix Sc Kelowna Gbowebs Exchange 
^ Byzant Orobards, 

1 W. W. R. 535 ; 36 B. C. R. 413,~ 


SuMNER, Lord Dunedin expressing the 
contrary opinion), an allotment of shares & 
debentures made before filing a statement in 
lieu of prospectus as required by 1908 Act, 
8. 82 (1), is not wholly void.” 

For the paragraph “ (10) (Lord Sternd ale, 
M.B., . , . was written,” substitute : — 


1^. W. B. 535 ; 36 B. C, R. 413.— 

BO. company mcning aB ahca-es 
Of another — Distinct legal persons .] — 
Ahsintboia Rural MuNiorpALiTY v. 
SimuRBAN Transit Oo.. [1931] 

J*- 5- I W. W, E. 778; 39 
Man. L. R. 402. — CAN. 

PART 1. SECT. 2. 
se. Companies limited by gitarantee — 
Asmynin^ j. f tmderiademg by third 
party — FaMildi/.]--LLOYD’s Bank v. 


. was written,” substitute : — 
Mor^I|on^& 8on, Lid” ri»27] 

PART 11. 

n 1 , — ~ - — - In several places .] — 
A 00 . is to be treated in matters of 
trade Sc commerce as resident not only 
where Its principal place of business is, 
PlAce of business. 
— EHMKA V. Border cities Improve- 
Oo. (1922), 62 0. L. R. 193.— 

CAN. 

PART in. SECT. 1 . SUB-SECT. 6.— 
A. (a) il. 

sg. Cental rule.} — V itombn Cereal, 
Grain Oo. (b. C.), 
[19281 4 D. L. R. 440.— CAN. 
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(10) Obievvatlonft of Loed Buicnbe as to 
the practice of the Eegistrar of Joint Stock 
OompauieSf in oaeea whet^ everything is in 
order, of antedating the incorporation of a 
CO. to the date of the application for registra- 
tion.*’ — JtJBiLBE Cotton Mills, Ltd. 
(Official Receiver & Liquidator) v. 
Lewis, [1924] A. 0. 968 ; 93 L. J. Ch. 414 ; 
40 T. L. R. 621; 68 Sol. Jo. 663; [1925 J 
B. & 0. R. 16 ; »ub nom. Be Jubilee Cotton 
Mills, Ltd., 181 T. 679, H. L. 

Annotation: — As to (9) Oonsd. Re Burton, 1927] 2 Ch. 132. 
82. AM. AnnoUdion : — As to (1 ) Retd. Jubilee 
Cotton Mills Official Receiver & Liquidator v. 
Lewis, [1924] A. C. 968. 

192. Add. Annotation : — Retd. R. v. Registrar of 
Joint Stock Companies, Bx p. More, [1931] 2 
K. B. 197. 

196. Add. Annotation : — Refd. Harroda v. Harrod 
(1924), 40 T. L. R. 195. 

198. Add. Annotation : — Refd. Radio Rentals, 
Ltd. V. Rentals, Ltd. (1934), 61 R. P. C. 407. 
210. Add. Citation : — 9 Jur. N* 8. 843. 

216. Add. Annoicdion : — Refd. Sturtevant En- 
gineering Co. V, Sturtevant Mill Co. of U.8.A., 
Ltd., [1936] 3 All B. li. 137. 

225. Citation :-^For 66 Sol. Jo. 36 *’ read “ 66 
Sol. Jo. 361.” 

Add. Annotation : — Consd. Harrods v* Harrod 
, 40 T. L. R. 196. 

227. Add. Annotation : — Consd. Orystalate Gramo- 

g hone Record Manufacturing Co. v. British 
irystalite Co. (1934), 61 R. P. C. 315. 

228. Add. Citation : — On appedlt 41 R. P. 0. 67, C. A. 
228a. “ Harrods “ R. Harrod.’’] — The ct. 
granted an interlocutory injunction to re- 
strain deft. CO. from caxrying on business 
under any name comprising tiie weU-known 
name of pltf. co. on the ground that defts.* 
use of the name was calculated to lead the 

E ublic erroneously to believe that defts.* 
usiness had some connection vdth pltfs.* 
business. — Harrods, Ltd. v. Harrod (R.), 
Ltd. (1924), 40 T. L. R. 195 ; 41 R. P. C. 
74, C. A. 

Annotation : — Expld. Motor Manufaoturera* & Traders* 
Soo. V. Motor Manufacturers*, etc., Insoe., [1926] Ch. 
375. 

2281). Society of Motor Manufacturers & Traders ” 
— Motor Manufacturers’ &> Traders’ Mutual 
Insurance Co.”] — oo., carrying on the busi- 
ness of insurance against motor risks, adopted 
as part of its name the ordinary descriptive 
words ” Motor Manufacturers & Traders,** 
which had already been adopted as part of 


its name by a society having ft«e 
objects the promotion, encowAgdn^iW 
protection of the motor trade . 

There was no charge of fraud A?, In TO0 
opinion of the ct., no tangible risk of 
to the society’s business reputation owing 
to the similaiity of the names; the names 
being sufficiently distinguishable & deft. 
oo.*s business wholly different from that of 
pltf. society i — Held : pltf. society was not 
entitled to a monopoly of its descriptive 
words, or to any relief against deft. co. 
— Motor Manufacturers* & TBADEae* 
Society v. MaroB Manufacturers* & 
Traders’ Mutual Insurance Oo., [1925] 
Ch, 675 ; 94 L. J. Ch. 410 ; 133 L. T. 330 ; 
41 T. L. R. 483 ; 42 R. P. C. 307, 0, A. 

228c. ” British Legion ” — British Legion Club 
(Street), Ltd.] — British Legion v. BErnsH 
Legion Club (Street), Ltd. (1931), 47 
T. L. R. 671 ; 48 B. P. 0. 555. 

Annotations : — Consd. Clock, Ltd. v. Clock House Hotel, 
Ltd. (1935), 52 K. P. O. 383 ; Sturt-evant Engineering 
V. Sturtevant Mill Co. of U.S.A., Ltd., [1930J 3 All E. H. 
137. Be!d. British Medical Association v. Marsh (1931), 
47 T. L. R. 572. 

228d. “ B. M. A.” — ” B. M. A. Drug Stores.”] — 

British Medical Assocn. v. Marsh (1931), 
47 T. L. R. 572 ; 48 R. P. 6. 665. 

Annotations :--Refd. Clock, Ltd. u. Clock House Hotel, Ltd, 
(1035), 52 R. P. C. 380 ; .Sturtevant Engmocring: Co. v. 
kurtovant Mill Co. of U.S.A.. l.td., (1030] 3 All E. K. 137. 

Annotation: — As to (1) Consd. Motor 
Manufacturers* & Traders* Soc. v. Motor 
Manufacturers’ & Traders’ Mutual Insoe., 
[1926] Oh. 676. 

238. AM. Annoiationa : — Refd. Harrods v, Harrod 
(1924), 40 T. L. R. 195 ; Motor Manu- 
facturers’ So Traders’ Soc. v. Motor Manu- 
facturers’ & Traders’ Mutual Insce. (1926), 
94 L. J. Ch. 410. 

.] — In 1902 the Orystalate Manu- 
facturing Co., Ltd., commenced manufactur- 
ing & selling {inter alia) electrical accessories, 
& in 1928 sold their business to pltfs. At no 
time had either co. sold electric lamps. In 
1933 defts. were formed & commenced 
selling electric lamps, & in one advertisement 
were inadvertently described as “ British 
Orystalate Co., Ltd.” Pltfs. commenced an 
action to restrain defts. from carrying on 
business under their name or any name con- 
taining the word ” Crystalite ” or any other 
word only colourably differing from “ Crysta- 
. late.” Lefts, alleged that the businesses 
carried on by the parties were dissimilar & 
that there was no likelihood of confusion : — 


PART III. SECT. 8, SUB-SECT. 3.-- 

198 U. .p^Whero there Is no 

proof of Injury or of likely injury to 
pltf., by deprivation of profits or of Its 
reputation suffering by reason of the 
use of its trade name by deft., an 
injunction will not be granted to pre- 
vent deft, from such user notwith- 
standing proof of extension of pltf. *8 
reputation to New Zealand & of aeft.’8 
Intention to deoeive.---OoLics (G. J.) & 
Oo., Ltd, v. Colics (G. J,) (N.Z.), ltd., 
[19is) N. Z. h. R. 1189.— N.Z. 

sd. Insurance company .} — ^The Con- 
tinental Assurance Co., a United States 
oorpn., was refused registration In 
Canada under Foroto Insuranoe Cos. 
Act, on the ground that its name was 
liable to be confounded with that of 
the Continental Life Insuranoe Co., 
a Canadian oorpn. lioensed under 
Canadian & British Insuranoe Cos. 
Act. On appeal from the ruling of the 


Minister of Finance : — BeUl : under 
sect. 9 of Foreign Insuranoe Cos. Act 
registration may be refused if the name 
of appot. 00 . Is so similar to the name 
of a oo, already registered under the 
same Act, as to cause confusion ; the 
words ** or otherwise on public pounds 
objectionable ** in sect. 0 (1) of Foreign 
Insuranoe Cos* Act mean something 
other than the question of oonfuaion 
arising out of a mmilarlty of names. — 
Re iuREiON Insurance Cos. Act, 
1982, [19341 Ex. O. R. 84.— CAN. 

PART IH. SECT. 3, SUB-SECT. 8.— 
B. fh). 

sd. “ Precision Engineering CoC * — 

“ OVf^Tone Precision Engineers^*}-- 
An applioation by O. & T., Ltd., for i 


approval of a change of name to the 
“ OU‘Tone Precision Engineers, Ltd., 
was opposed by the PremMon Engineer- 


hig Oo*, Ltd* Both cos. were «»Wed 
In the engineering business. Appot. had 


been engaged In making wbat are known 
as ** precision tools,** & in whiit is styled 
precision work.** The objecting oo. 
was engaged in manufacturing motor - 
plates, st^l shelving, lockers, S: oiUoe 
equipment. Appot. co. bad decided 
to mediie “ precision work *’ a i>rom|nent 
feature of its business, ^ adopted tbo 
term “ precision ’* not as a fancy word, 
but as being descriptive of tbo kind of 
work in which it proposed to speciuJl/w : 
--Held . granting the approval sought, 
as the word “ pmdrion was an 
ordinary English word desmptivo of 
part of the work carried on by appot. 
CO. in common with other engine^mg 
firms, it had not acquired a soconda^ 
or subsidiary me^ming to denote only 
the business of 

could not be monopolised by the latter, 
& its use in the form proposed was 
not calculated to deceive. — Re Cuff & 
Thomson, Ltd., 11933] N. Z. L* It* 50; 
a. L. R, 313.— N.Z. 
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Held : defts. had adopted their name in 
good faith as being descriptive of the “ crystal 
light ** sold by them, but pltfs. & defts. were 
both concerned in the same trade, that their 
names were substantially similar, & the use 
by defts. of their name was calculated to 
cause confusion between the two businesses. 
An injunction was granted with costs, the 
operation of the injunction being suspended 
for two months. — Crystaiate Gramophone 
Record Manufacturing Co., Ltd. v, British 
Crystaute Co., Ltd. (1934), 51 R. P. C. 315. 

251. Add. AnnotcUion : — Refd. Employers’ Liability 
Assce. V. Sedgwick Collins (1926), 95 L. J, 
K. B. 1015. 

255. Add. Annotations : — As to(l) Refd. I. R. Comrs. 
V. Cornish Mutual Assce. (1924), 41 T. L. R. 
70. to (2) Refd. South Behar Ry. v. 
I. R. Comrs., [1926] A. C. 476. 

257. Add. Annotation : — Refd. Greenberg v. Co. 
operstein, [1926] Ch. 657. 

260a. What amounts to — Not acquisition of 

shares of company to promote its amalgama- 
tion with another company.] — Dominion 
Iron & Steel Co., Ltd. v. Invernairn. 

W. N. 277. 

266. Add. Annotation : — Consd. I. R. Comrs. v ' 
Cornish Mutual Assce. (1924), 41 T. L. R. 70. 

266. Add. Annotations: — As to (1) Apld. Cornish ' 
Mutual Assce. v. I. R. Comrs., [1926] A. C. 
281. Refd. Greenberg V. Cooper^ein, [1926] 
Ch. 657 ; Ee United General Commercial 
Insce. Corpn., [1927] 2 Ch. 61. As to (2) Refd. 
Thomas v. Evans, Jones v. South-West 
Lancashire Cofid-Owners’ Assocn. (1926), 136 
L. T. 673. 

270. Add. Annotation: — Refd. Greenberg v. Co- • 
operstein, [1926] Ch. 657. 

271. Add. Annotation: — FoUd. Greenberg v. Co- 
operstein, [1926] Ch. 657. 

272a. .] — An assocn. with four branches 

was formed to obtain subscriptions from the 
members of each branch & to lend to members 
out of the fund so formed money on interest. 
Each fund, with its accretions of interest, 
was divided up periodically among the 
members ratably at a period of the year 
which dilTered in each branch. The assocn. 

its branches all consisted of more than 
twenty members. The assocn. was not 
re^tered under any Act. Disputes having 
arisen, a resolution was passed by the mem- 
bers for the dissolution of the assocn., &> an 
action was brought by three members suing 


on behalf of all members other than defts. 
against defts., who were the treasurer & 
secretarv of the assocn., claiming administra- 
tion of ihe assets of the assocn., an account 
of the subscriptions received by defts. from 
members & of their application thereof, 
payment of the amount found due &: other 
relief. The action was resisted on the ground 
that the assocn. was illegal & that no relief 
could therefore be given; — Held: (1) the 
assocn. was rendered illegal by 1908 Act, 
B. 1 (2), as being an unregistered assocn. of 
more than twenty persons carrying on a 
business having for its object the acquisition 
of gain ; (2 ) the ct. was not debarred from 
affording relief to the members asking for 
the return of money paid into the hands of 
agents for application for an illegal purpose 
by granting an account. — Greenberg v, 
COOPERSTEIN, [1926] Ch. 657 ; 95 L. J. Ch. 
466 ; 135 L. T. 663. 

282. Add. Utfofion:— 130 L. T. 450. 

Add. Annotation: — Refd. Drabble v. Hycolite 
Manufacturing Co. (1928), 44 T. L. R. 264. 

286. Add. Annotation : — Consd. Egyptian Salt Sc 
Soda Co. V. Port Said Salt Assocn., Ltd., 
[1931] A. C. 677. 

298. Add. Annotation : — Refd. Pickford v. Quirke, 
Pickford V. I. R. Comrs. (1927), 138 L. T. 500. 

810. Add. Annotation : — Generally j Refd. R. v. 
Registrar of Joint Stock Companies, Ex p. 
More, [1931] 2 K. B. 197. 

813a. Substitution of — For deed of settlement.] — 
A CO. registered under 1908 Act, with a deed 
of settlement can, if it satisfies 1929 Act, s. 5, 
substitute a memorandum & articles for the 
deed of settlement. — Re Sherborne Gas 
& Coke Co., Ltd. (1935), 80 Sol. Jo. 33. 

317. Add. Annotation : — Consd. Re Blucher 

(Prince), Ex p. Debtor ^ [1931] 2 Ch. 70. 

327. Add. Annotation : — Refd. Campbell v, Rofe? 
[1933] A. C. 91. 

327a. Right of export.] — The E. Syndi- 

cate in 1899 was granted by the Egyptian 
Govt, a concession for manufacturing Sc 
selling salt for Egypt from the Mex area, 
& the sole right to export salt from that 
area, but the Govt, reserved the right to 
abolish the salt monopoly at six months’ 
notice. The syndicate then promoted applt. 
CO., which agreed to purchase the rights of 
the syndicate under the Mex concession, but 
with the reservjation that the co. should not 
do any export trade in salt, such right of 


PART III. SECT. 4, SUB-SECT. 1. 

266 iil. .] — An assocn. of more 

than 20 poraCns formed for startlnsr a 
business for gain requires registration 
in aooordanoo with Cos. Act, s. 4, 
whatever may be the use to which the 
gains of the business are to he put. 
e.ff. educational & other charitable 
purposes.-— O hhkdi Lal v. Punnu 
Lal (1929), I. L. R. 62 AU, 825.— 
IND. 

265 iv. Meaning of ** gain .**] — 

The word ** gain ** is not limited to 
pecuniary or commercial profits. It 
means acquisition, something obtained 
or acquired. — Tan Waino v. Bo Hein 
(1932), I, L. R. 10 Man. 490. — IND, 

PART in. SECT. 4, SUB-SECT. 6. 

sd. Striking off register — Effect .] — 
(1) The Intention to dissolve a oo. 
snouid not be read Into a statute 
providing for the striking of the co. 


off the register because of a short delay 
in the payment of its annual fee, unless 
the language of the statute expressly or 
by necessary implication imposes that 
penalty. < 2 ) The conduct of deft, share- 
holders after the co. had been struck off 
the register held to make them trustees 
of the 00 . *8 property for the individual 
shareholders, who made contributions 
to conserve the property, & not for the 
CO. It was, therefore, not necessary 
for pltf., whoso suit was for his share 
of the assets, to have the oo. restored 
to the register &‘to have the action 
brought by the oo. — Dadson v. Grest 
& Grest, [19281 1 D. L. R. 479 ; [1928] 
1 W. W. R. 286 ; 22 Sask. L. R. 253.— 
CAN. 

sf. Right io certificate to commence 
business — Non-compliance with Securi- 
ties Acf.}— Where a oo. Is not one which 
is required by Securities Act, 1930, 
entitled until 1933, Security Frauds 
Prevention Act, to comply with that 
Apt, the registrar of cos. is not entitled 


because of non-compliance with that 
Act to refuse to issue it a certificate 
under sect. 40 of the Cos. Act, 1929, 
entitling it to commence business ; & 
a mandamus will issue commanding 
him to do so. — R. v. REGiS'nuR of 
Cob. (No. 1), [1934] 1 W. W. R. 393 
48 B. 0. R. 152,— CAN. 


PART in. SECT. 6. 

ki. That company duly incor- 

porated .] — The fact that a co. incor- 
porated under Cos. Act Includes in its 
name the word “ Co-operative,** con- 
fcrarv to Co-operative Assoens. Act, 
1920 (c. 19), 8. 4 (2), does not render It 
an illegal co., since Cos. Act, s. 28, 
makes a oortifioate of incorporation 
conclusive evidence that the oo. 
was duly Incorporated. — Associated 
Growers of Britibb Columbia, Ltd. v. 
British Columbia Fruit Land, Ltd., 
[1925] 1 D. L. R. 871 ; [19261 1 V. W. 
R. 506 ; 34 B. C. H. 533.— CAN. 
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export being reserved by the syndicate from 
the sale to the co. On Jan. 1, 1906, the 
G-ovtu abolished the salt monopoly of the 
syndicate. The memorandum of association 
of the applt. CO. did not expressly prohibit 
the CO. from exporting salt from Egypt, but 
stated that one of the objects of the co. was 
to ratify the agreement with the syndicate, 
& another object was to deal in salt & soda, 
& it was conceded that under its memo- 
randum the co. could acquire salt deposits 
outside Egypt & there engage in the export 
of salt : — Reid : the memorandum did not 
exclude from the permitted objects of the 
co. the export of salt from Egypt so as to 
prevent its engaging in that business. — 
Egyptian Salt &; Soda Co. v. Port Said 
Salt Assocn., [1931] A. C. 677 ; 100 L. J. 
P. C. 147 ; 145 L. T. 313, P. C. 

330. Add. Annotation : — Retd. Angostura Bitters^ 
Ltd. V, Kerr, [1933] A. C. 550. 

335. Add, Annotation : — Refd. Re Railways Act, ' 
1921, Re Standard Charges Schedule (1925), 
94 L. J. K. B. 364. 

337. Add. Annotation : — Retd. Angostura Bitters, 
Ltd, V, Kerr, [1933] A. C. 550. 

841. Add. Annotation: — As to (1) Consd. Agri- 
cultural Wholesale Soc. t;. Biddulph & dis- 
trict Agricultural Soc., [1925] Ch. 769. 

343. Add. Annotation: — As to (1) Refd. Bank of 
N. T. Butterfield v. Golinsky, [1926] A. 0. 733. 

846. Add. Annotations: — Refd. Bell v. Lever Bros., 
Ltd. (1931), 146 L. T. 258; Henry Foster 
(Arthur), Hem^y v. Foster (Joseph), Hunter 
V. .Dewhurst (1931), 145 L. T. 225. 

361. Add. Annotation: — Apld. Plantations Trust 
V. Bilba (Sumatra) Rubber Lands (1910), 114 
L. T. 676. 


364. Add. Annotations : — As to (2) Retd. A.-G. v, 
Goddard (1929), 98 L. J. K. B. 743. As to (4) 
Consd. Ramsden v. David Sharratt & Sons 
(1930), 35 Com. Cas. 314, Generally, Retd. 
Harrods, Ltd. v. Lemon (1930), 47 T. L. R. 97. 

365a. Liquidator.] — Re Home & Colonial 

Insurance Co., Ltd., No. 6868b, post. 

398. Add. Annotations : — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1925]Ch. 769. Retd. Hole 
V. Gamsey, [1930] A. C. 472. 

406. Add. A nnoiations : — Consd. Kreditbank Cassel 
G. m. b. H. Schenkers, [1927] 1 K. B. 826 ; 
Liggett (Liverpool) v. Barclays Bank (1927), 
137 L. T. 443 ; British Thomson-Houston 
Co. V. Federated European Bank, Ltd., 
[1932] 2 K. B. 176. Retd. Underwood v. Bank 
[1924] 1 K. B. 775 ; Houghton r. Nothard, 
Lowe & Wills, [1927] 1 K. B. 246; Liggett 
(Liverpool) v. Barclays Bank, [1928] I K. B. 
48. 

410. Add. Annotations : — Refd. Underwood v. Bank 
of Liverpool, Undenvood v. Barclays Bank, 
[1924] 1 K. B. 775; Hougliton v. Nothard, 
Jx)we & Wills, [1927] 1 K. B. 246 ; Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. 
48. 

411. Add. Annotations : — Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. Apld. Re Walters' Deed 
of Guarantee, Walters’ “ Palm ” Toffee, Ltd, 
V. Walters (1933), 49 T. L. R. 192. 

416. Add. Annotation: — Consd. Agricultur^ 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 

423. Add. Annotations : — Consd. I. R. Comrs. v. 
Crossman, I. R. Comi'S. v. Mann, [1936] 1 
All E. R. 762. Refd. Bombay Official Assignee 
V. Slu'off (1932), 48 T. L. R. 443. 


PART in. sect. 7, SUB-SECT. 4.— A. 

336 iii. .] — Tho objects of a co., 

as sot forth in Its memorandum of 
assocn., were (a) to acquire land in G. 
& to erect thereon a public hall with 
shops Sc cellars ; {!>) to lot the hall for 
public nieotingrs, lectures, auctiom;, & 
similar purposes ; (c) to let the shops 
<Sc collars to tenants, either year to year 
or on lease ; & (d) to do all such other 
things as were “ Incidental or conducive 
to tho attainment of tho above object.” 
A hall with shops & cellars underneath 
was erected, but, some fifty years 
afterwards, was destroyed by fire. The 
sum recovered under an Insurance 
policy formed the whole assets of the co. 
Thereafter tho co. presented a petition 
under Ct>8, Act, 1921), s. 5, craving the 
ct. {inter alia) to confirm a resolution, 
duly passed, which altered Its memo- 
randum of assocn. by deleting all 
reference to the erection & letting of 
a public hall with shops & cellars, & 
substituting therefor provisions for the 
erection Sc letting of shops Sc dwelling- 
houses Sc warehouses. Answers were 
lodged by certain dissentient share- 
holders, who maintained that the pro- 
posed alteration, if sanctioned, would 
completely alter the nature of the co.'s 
undertaking : — H<Ud : as tbe proposed 
alteration of the memorandum in- 
volved a fundamental change In the 
character of the co. it was not one 
which could bo forced on dissentient 
shareholders ; & petition refused. — 
STRATHBPKY PtTBLIO AeSBMBLY & 
Agricultural Halt. Co. v. Anper- 
80N’s Trustees, S. 0. 385. — 

SCOT. 

b1. Mcmorandium of insurance ctm’ 
vany— Alteration to indnde life aasur- 


ance — Conditions of grant.] — The 
Mutual Property Insce. Co., Ltd., 
whose objects were to carry on every 
kind of insurance except life presented 
a ijetition under 1929 Act, sect. 5, 
to confirm a resolution altering tbe 
memorandum so as to Include power 
to carry on life insurauco -Held : 
resolution should be confirmed on 
alteration of tho name of tho co. to 
the “ Mutual Property Sc. Life Insoo. 
Co., Ltd.” & on deposit of the £20,000 
required by Assurance Cos. Act, 1909. 
— lie Mutual Property Insoe. Co., 
Ltd., [1934] S. C. 61.— SCOT. 

BO. Company registered without 
” limited ” — Charitable objects — Altera’ 
tion.] — A co. registered under 
sect. 18 (1) of Cos. Act (Northern 
Ireland), 1932, by licence of the 
Ministry of Commerce, as a co. for 
promoting a charitable object with 
Umitod’ liability but without the 
addition to its name of tho word 
” limited ” cannot extend the objects 
in its memorandum under sect. 5 of the 
said Act where the change in the 
objects is of a substantial character 
unless clroumstanoes appear in which 
the doctrine of cy-pr^s would be applic- 
able Sc tho principles of cy-pris should 
be followed in tho consideration of any 
such application. — lie Ui.STEii Society 
FOR Prevention of Cruelty to 
Animals (Incorporated) & Com- 
panies Act (Northern Ireland), 
1932, [1936] N. I. 97.— IR. 

PART 111. SECT. 7, SUB-SECT. 6.— 

A. (a). 

368 i. To take up number subscribed 
for.] — P. agreed to purchaHe shares in a 
00. Sc subscribed to the memorandum 
of assocn., but later asked the promoter 


to cancel his requirements.” P.’s 
name was never entered in tho register 
of members : — Held : P. was liable. — 
Re J. H. Chandler Sc Co., Ltd. (1926), 
I. L. II. 48 All. 580.— IND. 

PART III. SECT. 7, SUB-SECT. 6.— 
A. (0). 

388 i. Where shares subscribed for not 
allotted.] — Persons signing a memo- 
randum of assocn. of a co, to bo 
incorporatod am contributories, 
although no shares are allottod. — 
He T. E. O’Reilly, Ltd., [1927] 3 

D. L. R. 797 ; CO O. L. R. 649.— CAN. 

395 i. By transfer.] — An original 
subscriber of a co. can withdraw his 
subscription Sc transfer bis share at the 
first meeting of provisional directors, 
& where a majority of orurfnal Incor- 
poratoi-s are present Sc vote at the 
meeting such withdrawal does not in- 
validate anything done at the nieoting 
— Re George W. Griffiths C-o., (1924 
4 D. L. R. 1031.— CAN. 


\RT III. SECT. 7, SUB-SECT. 6.— B 

400 i. Misrepresentation by pro- 
^r—Not gro-und for rescission.]— 
ibsoribers to tho moTnorandnm oi 
socu. oi a CO. cannot repudiate wheres 
r which thev have Rubscribed elthe) 
i the ground that they were mdiiced 
join the CO. by fraud or mlHrepre' 
ntation, or on tbe ground that the 
uth of tho precedent representations 
ade by the promoters of the co. was 
condition of the contract ; the true 
mody of the persons so defrauded la 
sue for damages tbe persons so 
ifraudlng them.— PETROTiTB & Chal- 
:nge Heaters, Ltd. v. Bodley, 
9241 N. Z. L. R. 302.-'N.Z, 
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4i27, Add. Annotation : — ^Refd. Be City Equitable 
Fire Insce. (102i), 40 T. L. it 863. 

431a. •] — A collateral obligation imposed by 

the arts, of assocn. of a co, registered under 
1908 Act upon a member of the co., which in 
certain events involves a liability on the 
part of that member to take further shares 
in the co., can be enforced notwithstanding 
that the liability of the member to contribute 
in a winding up is limited by the Act imder 
which the co. is registered. 

The limitation of liability in respect of 
shares held is distinct from an obligation 
collaterally imposed upon a member in 
certain events to take up further shares 
which will themselves, when taken up, be 
entitled to a similar limitation of liability. 
There is nothing in such a collateral obliga- 
tion which is ultra vires or repugnant to the 
system of limited liability. — Agricultural 
Wholesale Society v. Biddulph & District 
Agricultural Society, [1926] Ch. 769 ; 94 
L. J. Oh. 897 ; 133 L. T. 274 ; 41 T. L. R. 
470 ; 69 Sol. Jo. 567, C. A. ; affd. sub nom. 
Biddulph & District Agricultural 
Society v. Agricultural Wholesale 
Society, [1927] A. 0. 76, H. L. 

Annotation: — Ezpld. & Distd. Holer. GaniBey, [1930] A. C. 

472. 

432a. Unless arising from wilful neglect or 

default.] — Be City Equitable Fire Insur- 
ance Co., Ltd., No. 8069a, post. 

432b. .] — ^Fenton Teyttle Assocn., 

liTD. V. Thomas & Clark (1928), 46 T. L. R. 
113 ; on appeal (1929), 45 T. L. R. 264, 0. A. 

432e. Unless arising from wilful or wrongful 

act or default.] — One of the arte, of assocn. 
of a co. provided that ** The directors & other 
officers shall be Indemnified by the co, against 
all costs, losses, & expenses incurred by them 
in or about the discharge of their respective 
duties, except such as may happen from 
their own respective wilful or wrungful act 
or default : — Held: the above art. did not 
protect a director from liability for n^Ugenoe 
resulting in loss to the co, — Be (jiTY op 
London Insurance Co., Ltd. (1926), 41 
T, L. R. 621 ; 69 Sol. Jo. 691. 

438. Add. Annotation: — As to {\) Consd. Shuttle- 
worth V. Cox (Maidenhead) (1926), 43 
T. L. R. 83. 

435, Add. Annotation — 'Refd. Angostura Bitters, 
Ltd. V. Kerr, [1933] A. C. 650. 

487. Add. Annotation :^As to (1) Held* Biddulph 
& District Agricultural Soc. v. Agricultural 
Wholesale Soc, (1926), 96 L. J. Oh. 676. 

439. Add. Annotations: — As to (1) Consd. Collins 
V. Associated Greyhounds Racecourses (1929), 
141 L. T. 629. As to (3) Apld. K. v. Kylsant 
(Lord), [1932] 1 K. B. 442. Generally, Held. 
Jewson & Sons, Ltd. v. Arcos, Ltd. (1933), 
39 Com. Oas. 69 ; R. v. Bishirgian, R. v. 
Uoweson, R. v. Haidy (1936), 154 L. T. 
499. 

439a. ** Issued ” to the puhUo — What amounts 
to.] — A co. being in want of further capital, 
a document was prepared by applt., who 
was the managing dir^tor, signed by the 
other dir^tors, stating the position or the 


oOm that it was proposed to issue 20,000 
preference shares, & giving an estimate of the 
profits after the new capital was available. 
Attached was an application form for pre- 
ference shares. A second document was also 
prepared by the applt., written on the co.’s 
paper & addressed to a fellow director, marked 
“ strictly private & confidential," which, 
after setting out the amount of nominal & 
issued capital, stated the purposes for which 
the additional capital was required, & con- 
cluded thus : “I shall be very happy to 
discuss this proposition in all its details with 
any one who is really interested." Attached 
was a form of application for ordinary shares. 
Several copies of these documents were given 
to applt.’s fellow director, who sent a copy 
to a solr., with a request, in substance, that 
he should find some client willing to provide 
ttie capital required. The solr. sent the 
documents to resp.’s brother-in-law, & he 
in turn sent them to resp., who, on the faith 
of the statements they contained, subscribed 
for 3,000 ordinary shares in the co. Subse- 
quently ascertaimng that a considerable part 
of the issued capital had been issued other- 
wise than for cash, a fact that was not stated 
in either of the documents, he sued applt. 
for damages for the loss he had sustained 
through the omission by applt. to comply 
with the requirements of 1908 Act, 
s. 81 (1) (e). At the trial the jury found that 
the two documents were an offer of shares 
by the co. to the public. In answer to the 
question, whether they were in fact issued 
to the public, the jury said : " There is no 

proof of this." The jury found that resp. 
sustained damage to the amount of £2,000 : — 
Held : the documents were not issued as a 
prospectus within 1908 Act, s. 81 (1) (c), — 
Nash v. Lynde, [1929] A. O. 158 ; 98 L. J. 
K. B. 127 ; 45 T. L. R. 42 ; 72 Sol. Jo. 873 ; 
sub non*.. Lynde v, Nash, 140 L. T. 146, H. L. 

402. Add. Annotation : — Held. Collins v. Associated 
Greyhound Racecourses, Ltd., [1030] 1 Oh. 1. 

476. Add. Annotation : — Consd. Nash v. Lynde, 
[1929] A. C. 158. 

488. Add. Annotations : — Apld. R. v. Kylsant 
(Lord), [1932] 1 K. B. 442. Refd. R. v. 
Bishirgian, R. v. Howeson, R. v. Hardy 
(1936), 164 L. T. 499. 

484. For first catchword " " read “ Notice of 

contracts.*’ 

491. Add. Annotation : — ^Apld. Coles v. White 
City (Manchester) Greyhound Assocn. (1920), 
46 T. L. R. 230. 

525. Add. Annotation : — Refd. R. v. Bishirgian, R. 
v. Howeson, B. v. Hardy, [1936] 1 All E. R. 
586. 

526a. .] — Held : pltf. was entitled to the 

rescission of a contract to take shares, on the 
ground that the prospectus did not disclose 
the facts (1) that the land purchased by the 
co. for its operations had been scheduled to 
a town-planning resolution, which had been 
registered as a land charge, (2) that, unless 
the consent of the local authority should be 
obtained before any buildings were erected, 
the co. would not be entitle to compensa- 
tion for their possible removal under the 


PART HI. SECT. 8, SUB-SECT. 1. 
t. i. 1 — An Advertlaement 


eiSerlits the pablio shares in a oo. for 
sale is a ** prosneotiiB ** tmder sect. 2 
(14) of Indian Ooe. Aot (VIX. of 1918), 

6 


— Pbamatha Nath Sanyal e. Eau 
Kumar Dutt (1924), 1. L R. Oalc. 
440.— WD. 
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town-planning scheme.— C oles v. White 
City (Manchester) Greyhound Assocn., 
Ltd. (1929), 46 T. L. E. 230, 0. A. 

5&6a. .] — If the name of a person is 

improperly placed in the list of directors in 
the prospectus of a co., it must depend upon 
the circumstances of the case whether it is 
a material misstatement. — Smith v. Chad- 
wick (1882), 20 Oh. D. 27 ; 51 L. J. Oh. 697 ; 
46 L. T. 702 ; 80 W. B. 661, 0. A. ; affd. 
on other grounds (1884), 9 App. Oas. 187, 

H. L. 

660. Add. Annotation : — Refd. Collins v. Asso- 
ciated Greyhound Eacecoun^, Ltd., [1930] 
1 Oh. 1. 

662. Add. Annotation: — Hefd. Collins v. Asso- 
ciated Greyhound Eacecourses, Ltd., [1930] 
1 Oh. 1. 

668. Add. Annotation : — ^Refd. Humphrey Den- 

man V. Kavanagh (1925), 41 T. L. E. 378. 

677. Add. Annotation : — Gonsd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 268. 

581 . A dd. A nnotation : — Gonsd. Collins v. Associated 
Greyhound Eacecourses. Ltd., [1930] 1 Ch. 1. 

581a. Directors without knowledge that 

misrepresentation basis of contract.] — Deft. 
CO. had no knowledge, that, so far as pltf. 
was concerned, his application had been 
induced by any representations made before 
the CO. was incorporated. In these circum- 
stances I think pltf. fails to establish any 
right to have any contract to take the shares 
in question rescinded (Luxmoore, J.). — 
Collins v. Associated Greyhound Eace- 
couRSBS, Ltd., [1930] 1 Ch. 1, 14 ; affd.^ 
[1930] 1 Ch. 1, 28, 0. A 

681b. Contract between company & agent for 

undisclosed principal — Whether principal en- 
titled to rescission.] — Shortly before the in- 
corporation of a CO. a draft prospectus, which 
was afterwards adopted by the co., was 
circulated for the purpose of obtaining under- 
writers of shares intended to be offered to the 
public by the proposed co. An investment 
(JO. entered into an underwriting agreement 
on Nov. 28, 1927, by v/hich they agreed that 
they would within three days of the issue of 
the prospectus “ either subscribe themselves 
... on the basis of the said prospectus for 

I, 164,000 . , . shares of 5s each or cause 
the same before the date aforesaid to be sub- 
scribed on the terms of the said prospectus by 
responsible persons,” & any reasonable 
objection might be taken by the co. within 
two days to persons put forward by the 
investment co. On Nov. 29, 1927, M. & O. 
signed Sc remitted an offer to underwrite 
12,000 shares addressed to the investment 
co. <fc also an application for the shares 
addressed to the proposed company, which 
was acoompanied by a cheque for £600. On 
Deo. 12, 1927, the incorporation of the pro- 
posed CO. took place, & the underwriting 
agreement & prospectus were adopted by the 
CO. & the prospectus issued to the public. 
The public response was insuflScient, & 
8,160 shares were allotted to M. & O., the 
allotment letter bearing at the back a form 
of renunciation. M. & O. were agents for 
pltf., who had provided the £600. They 
renounced the shares in favour of pltf., who 
paid the further stun of £624 due on allot- 
ment & sent the allotment letter to the co., 


who replied stating that it had been duly 
registered in his name Sc placed his name on 
the register of shareholders HaZd .• pltf. 
was not entitled to I'escission, because (1) the 
contract between M. & O. <fe the co, was of 
such a class that M. Sc O. must be treated as 
the principals, so that pltf,, as the undisclosed 
principal, could not sue on the contract or 
obtain its rescission, Sc (2) the contract con- 
stituted by the co.’s acceptance of pltf.’s 
authority under the renunciation to place his 
name on the register could not be treated as a 
contract entere(i into on the basis of the draft 
prospectus. — Collins v. Associated Grey- 
hound Bacecoubshs, Ltd., [1930] 1 Ch. 1 ; 
99 L. J. Ch. 52, C. A. 

581c. Effect of renunciation by agent In 

favour of plaintiff.] — Collins v. Associated 
Greyhound Eacecourses, Ltd., No. 681b, 
ante. 

582a. Misrepresentation by promoters.] —If a 

person is induced to take shares on the faith 
of a promise by the promoters of a co., which 
promise is not kept, he is a contributory. 
His remedy is only against the persons who 
made the promise. — Re United Kingdom 
Shipowning Co., Ittd., Fblgates Case 
(1865), 2 De G. J. & Sm. 456 ; 11 L. T. 613 ; 
11 Jut. N. S. 62 ; 13 W. R. 306 ; 46 B. E. 
451. C. A. 

604. Add. Annoiatwn : — Refd. Solloway v. John- 
son, [1934] A. C. 193. 

614a. .] — B. signed a printed form issued by 

the promoters of an intended co., expressing 
his willingness to become a member of the 
council of administration of the intended co. 
M. also wrote to the promoters promising to 
help the co. Soon afterwards the promoters 
issued a prospectus in which the co, was 
described as “to be incorporated under the 
Cos. Acts,” Sc an extract was given from the 
proposed articles of assocn. to the effect that 
there would be a council of administration 
of members of the co., & a list of members 
of the council was appended containing the 
names of B. Sc M. In reliance on this 
prospectus, K. applied for shares in the 
intended co. On Jan. 31, three days after 
K.’s application, the co. was duly re^stered 
under txxe Cos. Act ; Sc on Feb. 2, the (Erectors 
allotted K. the shares which he had applied 
for, Sc approved a form of prospectus sub- 
stantially the same as that which had been 
issued by the promoters. On Fob. 11, K. 
paid the allotment money on those shares. 
On June 26, K. (iiscovere(i that B. & M. had 
both declined to take shares in the co. Sc to 
become members of the council of administra- 
tion, Sc took out a summons to have bis 
name removed from the list of shareholders : 
— Held : the effect of the statement in the 
prospectus was not merely that B. M. had 
expressed their willingness to become 
members of the council of administration, 
but that they had authorised the publication 
of their names as members, & as such was 
a false statement of fact : the prospectus, 
although issued by th^ promoters before the 
formation of the co., was Uie bas^ of the con- 
tract between the co. Sc K. for the allotment 
of shares; that the misstatement in the 
prospectus was relied on by K.* Ai was 
matSdal to the contract, Sc consequently 
that K. was entitled to rescind the contract 
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& repudiate the shares. The ct., being of 
opinion that there had been no laches or 
acquiescence, ordered K.*s name to be 
removed from the list of shareholders, the 
money paid by him in application & allotment 
to be returned with interest at 4 per cent. — 
7?^ Metropot^itan Ooax. Consumers" Assocn. 
Karberg’s Case, [1892] 3 Oh. 1 ; 61 L. J. Ch. 
741 ; 66 L. T. 700 ; 8 T. L. R. 637, C. A. 

Annexations : — Befd. He Canadian Direct Meat Co. (1892), 36 
Sol. Jo. 865 ; Consort Deep Level Gold Lines, Ltd., Exp. 
Stark, Ex p. Elliston (1896), 45 W. K. 227 ; Lynde r. 
Anglo-Itallan Hemp Spinning Co.. [1896] 1 Ch. 178 ; 
JRe Metal Constituents, Ltd., Lurgran’s Cose. [19021 1 
Oh. 707 ; Hilo Manufacturinff Co., Lid. v. Williamson 
(1911), 28 T. L. Tl. 164: Malr v. Hio Grande Rubber 
Estates, Ltd., [1913] A. C. 853 ; He Pacaya Rubber & 
Produce Co., Ltd., Bnrna’ Appiu., [1914] 1 Ch. 642 : 
Goldrei, Poucard & Son v. Sinclair & Russian Chamber of 
Commerce In Loudon, [1918] 1 K. B. 180; Bisset v. 
WUklnson, [1927] A. O. 177, P. C. 

642. Add. Annotations : — Consd. Clark v. Urqu- 
hart, Stracey v. Urquhart (1929), 141 L. T. 
641, Refd. Horwood v. Statesman Publish- 
ing Co. (1929), 141 L. T. 54; United Motor 
Finance Co. lu Addison & Co., [1037] 1 All 
E. R. 125. 

660. Add. Annotation: — Hefd. (vlark v. Urquhart* 
Stracey v. Urquhart (1929), 141 L. T. 641. 

667. Add. Annotation : — Consd. Clark v. Urqu- 
hart, Stracey v. Urquhart (1929), 141 L, T. 
641. 

677 . Add. Annotation : — Refd. Horwood v. Statas- 
man Publishing Co. (1929), 98 L. J. K. B. 
450. 

702. Add. Annotations : — Expld. Legh v. Legh 
(1930), 143 L. T. 151 ; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

703. Add. Annoiatioy) : — Refd. Aylott v. West 
Ham Corpn., [1927] 1 Ch. 30. 

738. Add. Annotation : — ^Refd. The Saxicava» 
[1024] P. 131. 

741. After this case add ; — 

See, now, Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), B. 1. 

(i) Other Cases (Vol. IX., iJ. 139). 

770a. Acceptance of sum paid Into court — Effect 
on liability under 1908 Act, s. 84.] — Resp. 
applied for & was allotted debenture stock 
in W., C., & Co., Ltd., relying upon the 
statements contained in a prospectus. The 
first-named applts. were directors in W., C., 

& Co., Ltd. ; the second - named applts. 
carried on business as merchant bankem in 
the name of S. & Co., who were stated in 
the prospectus to have purchased the whole 
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of the debenture stock of W., 0., & Co.,^ Ltd., 
but who were alleged by resp. to have issued 
the prospectus as agents for the other applts. 
Resp. by his writ claimed ** damages for 
false & fraudulent misrepresentation against 
all applts., Sc against such of applts. as were 
directors of W., C., & Co., Ltd., compensa 
tion under 1908 Act, s. 84, alternatively 
damages for conspiracy to defraud, the 
damages claimed in respect of the three claims 
being £178.” The trial judge dismissed the 
action against the first-named applts, with 
costs. The action then proceeded against 
the second-named applts. until they amended 
their defqpce by leave & paid £130 into ct. 
with a denial of liability, which amount the 
resp. accepted in lieu of the £178 claimed, in 
full satisfaction of the cause of action for 
fraudulent misrepresentation. The Ot. of 
Appeal set aside the orders Sc judgment ot 
the trial judge & ordered a new trial of the 
action as regards the causes of action under 
1908 Act, s. 84, Sc conspiracy to defraud : — 
Held : (1) both on the issue of conspiracy to 
defraud & the issue of deceit, after the money 
had been taken out in satisfaction there was 
no cause of action Sc no head of damage 
remained unsatisfied of which there was any 
evidence or which could be ordered to be 
tried anew ; (2) on the question of com- 

pensation under 1908 Act, s. 84, although 
the case should have been left to the jury 
there was nothing left to be tried after resp. 
bad taken out in satisfaction money paid in 
on the issue of conspiracy only. Compensa- 
tion was not, either as to the amount recover- 
able or the mode of measuring it something 
different from or even greater than damages. 
— Clark v. Urquhart, Stracey v. Urqu- 
hart, [1930] A. C. 28 ; 99 L. J. P. C. 1 ; 141 
L. T. 641, H. L. 


771a. Order for new trial — After acceptance of 

sum paid into court.] — Clark v. Urquhart, 
Stracey v. Urquhart, No. 770a, ante. 

111. Add. Annotation / — Refd. Bell v. Lever Bros., 
Ltd. (1931), 146 L. T. 258. 

784. Add. Annotation : — Consd. With v. O’Plana- 
gan, [1936] Ch. 576. 

814. Add. Annoiatifm : — As to (1) Refd. Jacobs 
Batavia Sc General Plantations Trust, [1924] 
2 Ch. 329. 

814a. Profit sharing deposit notes redeemable in 
four years — Company bound to redeem.] — 
Pltf., in reliance upon a prospectus issued in 


PART in. SECT. 8, SUB-SECT. 8.— 
D. (b). 

sf. Prospectus must he issued by or on 
behalf of company.] — Sect. 84 of 1908 
Act ia confined to prospectuses Issued 
by or on behalf of the oo. — URomiABT 
V. Stracey, (1928J N. I. 162.— m. 

678 1. Measure of damages ,] — 

Urquhart v. Stracey, No. 747 1, 
post.-—lR. 

PART ni. SECT. 8, SUB-8ECT. 3.— 
D. (0). 

sm. Under Criminal Code. s. 414.] — 
The above sect, relates to the issuing 
of a written prospectus, statement or 
account by a director with the Inten- 
tion of deceivinif shareholders of a oo., 
or of Inducing some other person to 
entrust or advanoe property to the 
oo. : & where deft, obtained subscrip- 
tions for stock of a oo., of which he 


was a promoter, upon false oral state- 
ments : — Held : a conviction under 
that sect, was not Justified. — B« v. 
Anderson (1924), 65 O, L. R. 686. — 

CAN. 

sn. Ingredients of offence.] — R. 

V. Habcourt (Ont.) (1929), 52 Can. 
Grim. Oaa, 342.— CAN. 


PART ni. SECT. 8, SUB-SECT. 8.— 

F. (o). 

747 i. Claim for damages against 
directors — d? others — Joined with statu-^ 
tory claim for compensation against 
directors.] — PI ti. bought debentures in 
a 00 . on the faith of statements in a 
prospectus. Some of defts. were 
, directors in the oo,, & some were 

S artners in an issuing house called 
. Sl Oo. Pltf. claimed against all 
defte. damages for fraudulent misre- 

8 


presontatlons in the prospectus & for 
oonsplracy to defraud, Sc against such 
of defts. as were dlrootors in the co. 
claimed compensation under 1908 
Act, 8. 84;— HcW.' (1) pltf. was 
entitled to have the alternative oauses 
of action for compensation & for mis- 
representation & conspiracy submitted 
to the jury subject to two limitations, 
(a) that he could not get damages 
more than once in respect of what 
was in substance the same cause of 
action, & (6) that the causes of action 
could oonveniently be tried or dis- 
posed of together ; (2) if pltf. suo- 
oeedod on the cause of action under 
sect. 84, be would be entitled to such 
compensation as he might prove, in 
addition to any damages already 
received in respect of fraudulent 
misrepresentation. — Urquhart v, 
Stracry, [1928] N. 1.102; varied, 141 
L. T. 641, H. L.— m. 
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Sept., 1920, by deft, co., hereinafter called 
the Trust,'* applied for & had allotted to 
him subject to the terms of the prospectus 
four £100 7J per cent, profit sharing? deposit 
notes ^ of the Trust. It was stated in the 
prospectus that the notes would be paid off 
at 105 per cent, by four annual drawinjcs, &, 
under the heading “ Earlier payments,” that 
the Trust retained the right to pay off at 
106 per cent. aU or any of the outstanding 
notes at any time on giving three months’ 
previous notice in writmg, but that in the 
event of the sale of the Trusts' R. B. estates, 
further referred to in that prospectus, which 
according to the construction placed upon 
the prospectus by the ct. was not confined 
to a sale under a certain option of purchase 
referred to later in the prospectus, but 
included a sale to anybody whomsoever, the 
Trust would set aside out of the proceeds of 
sale a sum sufficient to redeem all the notes 
then outstanding, & the holders would be 
given an option of being then paid off in 
cash at 105 per cent, or of retaining their 
notes till the date of drawing. Each of the 
notes, which was in the form of the specimen 
note referred to in the prospectus, provided 
that the Trust would, as & when the principal 
sum of £100 became payable in accordance 
with the conditions indorsed thereon, pay 
to pltf. the sum of £105, & was expressed to 
be subject to & with the benefit of those 
conditions, which repeated the provisions 
contained in the prospectus for the redemp 
tion of the notes by drawings & the option 
retained by the Trust to pay off the notes on 
notice, but did not I'cfer to the promise by 
the Trust contained in the prospectus as to 
earlier payments in the event of the sale of 
the Trust’s R. B. estates. The option to 
purchase referred to in the prospectus having 
lapsed & the Trust having contracted to seU 
the R. B. estates without having given notice 
to pltf . that his option to be paid off or to re- 
tain his notes had thereby become exercisable, 
& the Trust having repudiated their liability 
to perform their promise contained in the 
prospectus, pltf. brought an action to have 
the said liability of the Tiiist established Sc 
for an injunction to restrain them from 
dealing with the proceeds of sale without in 
the first place setting aside a sum sufficient 
to pay off the outstanding notes : — Held : 
pltf. was entitled to the relief claimed on 
either of two grounds, namely, (1) that the 
entire contract was contained in two written 


instruments, namely, the deporft 
the prospectus, the terms of which tbo ct* 
^uld reconcile by construing the promise 
in the prospectus as if it were inserted in the 
note as a proviso to come into operation, if 
& when the R. B. estates were sold, or (2) that 
the promise was a binding collateral contract, 
the consideration for which was the contract 
by pltf. to take up the notes, & that, as the 
terms of that promise Sc an animus contra- 
hendi on the part of pltf. Sc the Trust had 
been clearly proved, the test laid down by 
TjORd Moulton in Ueiibul, Symons dt Co. 
v. Bucklcion (see No. 1565) was satisfied. — 
Jacobs v. Batavia & General Plantations 
Trust, [1924] 2 Oh. 329 ; 93 L. J, Ch. 520 ; 
131 L. T. 617 ; 40 T. L. R. 616 ; 68 Sol. Jo. 
630, C. A. 

818. Add.. Annoiaiioyis : — Consd. Tie Burton, [1927] 
2 Ch. 132. Refd. Jubilee Cotton Mills Official 
Receiver & Liquidator v. Lewis, [1924] A. C 
958. 

820. Add. Annotations : — As to (4) Refd. Long 
Acre Pfess v. Odhams Press, [1930] 2 Ch. 196. 
As to (5) Consd. Atherton v. British Insu- 
lated & Helsby Cables, [1926] IK B. 421. 
Generally, Refd. Stapley v. Read (1924), 131 
L. T. 629. 

826. Add. Annx)tation : — Consd. Oswald Tillotson, 
Ltd. V. I. R. Comrs. (1932), 48 T. L. R. 628. 

834a. Order under 1929 Act, s. 56 (3) — What 
amounts to special circumstance — Not mere 
solvency of company.] — Prac^tice Note 
(1030), 69 L. Jo. 252 ; 169 L. T. Jo. 283 ; 
[1930 W. N. 78. 

839a. Company in voluntary liquidation.] 

— A reduction, reorganisation Sc increase of 
capital with a view to continuing to carry on 
the business of a co. can be directed by the 
ct., while the co. is in voluntary liquidation, 
& all further proceedings in a voluntary 
winding up stayed. — Re Walters (Stephen) 
& Sons, Ltd. (1926), 70 Sol. Jo. 953. 

889b. .] — Re Acme Spinning Co., Ltd., 

Re Amalgamated Cotton Mnxs Trust, 
Ltd. (1937), 81 Sol. Jo. 922 ; suh nom. 
Practice Note, 184 L. T. Jo. 402. 

840. Add. Annotations : — ^Refd. Campbell v. Rofe, 
j 1933] A. C. 91 ; Carruth v. Imperial Chemical 
industries, Ltd., [1937] 2 Ml E. R. 422. 

842. Add. Annotation : — Refd. Carruth ik Imperial 
Chemical Industries, Ltd., [1937 ] 2 AllE. R. 422. 

849a. Scheme fully explained Sc approved on 

poll.] — Resp. CO., which was incorporated 


PART III. SECT. 10. SUB-SECT. 1. 

Bp. Inehtdes premiums on sale of 
stock.] — Toronto v. Consitmers* Gas 
C o., [19271 4 D. L. R. 102.— CAN. 

PART III. SECT. 10, SUB-SECT. 2.— E. 

sp. Increase 7iot permitted by articles — 
Resolution to reduce HmuUaneously with 
resolution to increase — VaUduy .] — 
Whore articles do not authorise increase 
of capital, a co. may not, under 1929 
Act, sect. ‘60 (1) (a), pass resolutions 
to reduce capital simultaneously with 
resolutions to increase capital & to alter 
articles to permit such increase . — Re 
Metropolitan Oemetert Oo., [1934] 
S. O. 65.— SCOT. 

PART in. SECT. 10, SUB-SECT. 3 , 
—A. 

884a i. Order under 1929 Act, 
B. 66 {Z)—^What amounts to special cir- 
cumstances .] — In a petition at the 
instance of a shipping oo. for confirma- 


tion of a reduction of capital, it 
appeai’ed that the co. had no debentures 
or debenture stock, that the co.'s only 
debts, consisted of expendlttiro in- 
curred by its ships In llie course of 
their voyages, the amount of which 
would not be ascertained till their 
return ; that such debts were, in 
practice, regularly discharged as soon 
as thetr amount had been ascertained ; 
&:.that the value of the co.*s ships was 
ample security for Its outstanding 
debts. On a motion lor an order in 
terms of Cos. Act. 1929, s. 56 (3), the 
ct. directed that the provisions of Cos, 
Act, 1929, 8. 56 (2), should not apply 
to the creditors of the co. or any class 
of them ; & confirmed the reduction 
of capital simplicUer. — Re UNiFRurreo 
Si’BAMfsjTlP Co., 11930] S. C. 1104.— 
SCOT. 

834a li. .] — In a petition 

at the instance of a colliery oo. for 
confirmation of a reduction of capital, 
It appear^ that the co, had no 


debentures or debenture stock ; that 
the CO. *8 principal creditors were trado 
oroditora, mineral ovrnera in respect of 
lordships, employees in respect of wages, 
& the collectors of rates & taxes ; that, 
during the dependence of the petition, 
all those creditors, with one exe^U’tion, 
had been paid or had coiistjnted to the 
proposed reduction ; that the remain- 
ing creditor, the Inland Revenue, 
whose claim vvas for £li).G9() in respect 
of imascortalned incomo tax Jiabiiity 
had, in accordance with (iopartrnont 
practice, declined to sign any consent, 
t)Ut had stated no objection to tbe 
proposed redaction ; A' that the value 
of tbe co.-s liquid assets ample 

security for Its outstHiidiiig liabilities. 
On a motion for an order In tenus of 
Cos. Act, 1929. 8. 56 (3), the ot. found 
it unnecessary to apply the provisions 
of CoH. Act, 1929, 8. 56 (2), & confirmed 
the reduction of capital simplicitor^ 
Re Capzow Goal Co., Ltd., [1931] 
S. C. 272,— SCOT. 
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with a capital of £95,000,000 consisting of 
cumulative preference, ordinary & deferred 
shares, petitioned the ct. to sanction a re- 
duction of capital to £89,505,869 by cancella- 
tion of lialf the amoiint of each of the 
21,730,504 deferred shai^es of 10s, each, 
by conversion <te consolidation of each four 
deferred shares into one £1 ordinary share 
carrying full dividend rights as from Jan. 1, 
1935, The scheme, which was submitted 
by the directors for the purpose of simplifying 
strengthening the co.’s nnancial structure, 
was appi’oved by more tlian the statutory 
majority at the extraordinary general meet- 
ing, & by more than the majority prescribed 
by the arts, of assocn. of the co. at each of the 
separate class meetings of the ordinary 
deferred shareholder. It was provided by 
the memorandum arts, of assocn. that the 
special rights or privileges of any class of 
shareholders should not be varied or ex- 
tinguished 'without tlie approval of a separate 
class meeting of the shareholders so affected. 
Apart from the scheme, the co.’s profits, in 
terms of the articles, were to be distributed 
in payment of (i) a dividend of 7 per cent. 
per annum on the cumulative preference 
shares, (ii) a di’vidend of 7 per cent, per annum 
on the ordinary shares, & (iii) out of the 
available balance of profits, (a) a fiu'tber 
dividend on the ordinary shares, together 
with (6) a dividend on the deferred shares in 
such a manner that the balance so distribut- 
able in respect of the ordinary shares should 
be as nearly as possible twice tiie total 
amount to be distributed in respect of the 
deferred shares. The board sent to all share- 
holdei's a circular which contained detailed 
information regarding the scheme, but which 
made no reference to the comparative hold- 
ings of the direcitors in ordinary deferred 
shares of the co. Meetings for the purpose 
of obtaining the shareholders’ sanction were 
convened, k held on May 1, 1935. The first 
w'as an extraordinary general meeting of all 
shai‘eiioldcrs, at which the chairman spoke 
in support of the scheme & announced that, 
with the approval of the shareholders, he 
proposed to make that one speech in relation 
if) that meeting fxi the two subsequent 
class meetings of the ordinaiy shareholders 
deferred shareholders x'espectively, without 
any further speeches. The resolutions hav- 
ing been defeated on a show of hands, a poll 
was taken forthwith, 4& thereafter two meet- 
ings, purporting to be separate cla^s meetings 
of ordinary shareholders & defended, share- 


holders, were held. The resolution 'Was duly 
assed at the meeting of tbe ordinary share* 
olders, ^ it was declaimed lost on a show of 
hands at the deferred shareholders’ meeting, 
but was subsequently carried by the requisite 
majority on a poll being taken. Holder's of 
shares of classes other tlian defewed shares 
were present in the haU during the holding 
of the class meeting of the deferred share- 
holders, but there was no evidence that any 
shareholder other than defeiTed shareholders 
either took any part in the conduct of, or 
voted at, that meeting. The co.’s petition 
was opposed by applt. on behalf of himself & 
all other holders of deferred shares, on the 
ground that, inter alia^ the reduction of 
capital was ulira> vires the co, & was not 
properly sanctioned by the deferred share- 
holders, who, under the scheme, were exposed 
to unfair treatment as a class of shareholders : 
— Held: (1) as the arts, of assocn. em- 
powered the co. to reduce its share capital in 
the ways specifically mentioned therein, “ or 
otherwise as may seem expedient,” the co. 
thus became entitled to reduce its cajiital in 
any way authorised by 1929 Act ; (2) the 
meeting of deferred shareholders was properly 
convened, the objection which might have 
been raised to the presence of holders of 
shares of another class 'Was waived, the poll 
was duly demanded, & the extraordinary 
resolution was duly passed by the requisite 
majority ; (3) tbe circular issued to the 

shareholders disclosed sufficient information 
to enable them to judge of th<3 fairness & 
propriety of the scheme ; (4) the proposed 
reduction of capital should be confirmed, as 
the scheme for the re-airangement thereof did 
not operate unfairly in relation to the holders 
of deferred shares. — (^ARRUTH v. Imperial 
(Chemical Industries, Ltd., [1937] A. C. 
707; [1037J 2 All E. R. 422 ; 150 L. T. 499 ; 
53 T. L. R. 524 ; sub 7iom. Me Imperial 
( hiEMicAL Industries, Ltd., 106 L. J. Ch. 
129, H. L. 

863. Add, Annotation Refd, Drown v, Gaumont- 
British Picture Corpn., Ltd., [1937] 2 All 
E. K. 609. 

871. Add, Annotation : — Consd. Kirby v, Wilkins, 
[1929] 2 Oh. 444. 

887. Add, Annotation : — Refd. Re Bolton, Ex p. 
North British Artificial Silk, Ltd., [1930] 2 
Ch. 48. 

935. Add, Annotation : — ^Refd. Briggs v, I. K. 
Comrs. (1932), 17 Tax Oas. 11. 


PART in. SECT. 10, SUB-SECT. 8.— C. 

«q* CanceUatiem of vendor *s sJmres ], — 
Ddft, 00. was incorporated for the 
express purpose {irder alia) of acquiring: 
the assets & business of a certain boiler 
works of which pltf. was the principal 
owner. Under an amemont between 
pltf. Sc the 00 ., which modified an 
earlier agreement, the co. agrreed to 
assume the liabilities of said business 
and to issue to pltf ; fifty-five of the oo.»s 
shares fully paid up in ooasideratlou of 
the transfer of the assets of said works. 
It was then discovered that the liabili- 
ties of pltt’s business eQualled oi 
exceeded the value of its assets, jk he 
& the oo, entered Into a compromise 
agreement under which his said shares 
were surrendered & oanoeRed SC he 
agreed to take in Ucu thereof whatever 
the shareholders should vote him :• — 
H<dd : said compromise agreement was 


within the power of the oo. ; it did not 
bring about a real reduction of capital 
or constitute a purchase by the co. of 
its own shares or prejudloo creditors. — 
Patterson v. Vulcan Iron Works, 
[1980] 1 W. W. R. 640 ; 2 U. L. R. 
961 ; 42 B. C. R. 800 ; affg., [1929] 
4 D. L. R. 508. C. A.— CAN. 


PART III. SECT. 10, SUB-SECT. 8.— 
F. (a) iii. 

sr. Free shares taken by promoters ,) — 
Where on on unopposed petition by a 
oo. for confirmation of resolutions for 
the reduction of capital & cancellation 
of shares, it append that the pro- 
moters had taken a large holding of 
free shares k that one of the obje^ of 
the petition was probably to free the 
promoters of a possible liability in 
reemect of these shares i — Held : the 
reduotiCn Sc cancellation of the shares 

10 


should be confirmed . — Re ADELAroE 
MoRTaAOB & Investment Co.. Ltd. 
(1928), S. A. S. Ii. 478.— AUS. 

PART m, SECT. 10, SUB-SECT. 3.— 
F. (s). 

928 i. Nominal capital not reduced — 
Amount returned lictble to be called up 
again ,] — By special resolution under 
(JOS. Act, 1929, 8. 55, a limited co. 
resolved that, In respect of each fully- 
paid £1 share of Its Issued capital, the 
sum of 2s. 6d. be paid oft “ upon the 
footing that the amount so returned 
or any part thereof may be again called 
up.*' In a petition at the instance of 
the co. for confirmation of the proposed 
reduction : — Betd : the form or the 
reduction was competent & the ot. 
confirmed the reduction simmlioUer,-^ 
Re Brown, Sons Sc Co.. [19^13 B. C. 
701.-— SCOT. 



VoL DL-^Compaxiies. Oases 942a<--1036a. 


942a. Hesolutton before operative date of 1929 
Act — Confirmation after such date.] — Be 

Grayson, Boixo & Clover Docks, Ltd. 
(1930), 69 L. Jo. 161 ; 169 L. T. Jo. 144 ; 
[193t)] W. N. 27. 

943. A^d* Annotation : — Refd. Camith v. Imperial 
Chemical Industries, Ltd., [1937] 2 All E. R. 
422. 

977a. Large fund available to meet 

liabilities.] — Be Antwerp Waterworks Co., 
Ltd., ri931] W. N. 186 ; 172 L. T. Jo. 75 ; 
72 L. Jo. 79. 

1012a. At date of registration of minute.] — A 

CO., which desired to vary the constitution of 
its capital, petitioned the ct. for an order 
sanctioning a scheme of arrangement which 
involved the reduction & subsequent increase, 
subdivision & consolidation of capital. The 
capital was to be reduced by converting 
certain issued ordinary shares of 15s. eacli 
into ordinary shares of 12s. each. The 
capital was then to be increased by the issue 
of redeemable preference shares of £1 each 
& shares of 4s. each. It was part of the 
scheme that the unissued ordinary shares of 
15s. each should be subdivided & con- 
solidated into ordinary shares of 12s. each. 
It was proposed that the minute of reduction 
to be registered under 1929 Act, s. 68, 
should bo approved in a form which, after 
dealing with the reduction, stated the amount 
& constitution of the share capital at the 
date of the registration of the minute, but 
did not give details of the increase, sub- 
division h consolidation of the cai>ital : — 
Held : the scheme should be sanctioned & 
the suggested form of order should be 
approved. — Re Harrods (Buenos Aires), 
Ltd., [1936] 2 All E. R. 1651 ; 80 Sol. Jo. 
689. 

1012b. .] — A CO. with a share capital 

consisting of preference shares of £l each 
ordinary shares of £1 each, desiring to reduce 
its capital, approved a scheme by special 
resolution whereby the issued preference 
shtu'es & ordinary shares of £1 each (which 
were fiilly paid up) were to be reduced to an 
equivalent number of preference shares & 
ordinary shares of 10s. each. These 10s. 
shares were then to be consolidated in such 


a manner that every two of such preference 
ordinary shares respectively should con- 
stitute one £1 fully paid preference or 
ordinary si) are as the case might be. The ct. 
was petitioned to sanction the scheme. The 
ct. sanctioned the scheme & approved a fomi 
of minute for registration . — Be Holland & 
Webb, Ltd., [1936] 3 All E. R. 955 ; 80 
Sol. Jo. 1014. 

1015. Add. Annotation : — ^Refd. Be North Pole 
Ice Oo. dc Reduced, [1924] W. N. 131* 

1017. Add. Annotations : — ^Hefd. Re Dampney &; Re- 
duced (1924), 68 Sol. Jo. 718 ; Be North Pole 
Ice Oo. & Reduced, [1924] W. N. 131. 

1019a. Passing of special resolution — conflrma- 
tion by court.] — (1) The proper form of 
minute in petitions for reduction of capital is 
not as set out in Be Salinas of Mexico^ 
[1919] W. N. 311, but should state that the 
capital has been reduced by a special 
resolution confirmed by an order of the High 
Ot. of Justice.** (2) With regard to the 
form of notice of re^tration pursuant to 
1908 Act, s. 51 (3), it is a sufficient com- 
pliance with the statute to give such notice 
in the short form approved in Be Oceana 
Development Co. (1912), 56 Sol. Jo. 537, which 
removed the objection to the length of the 
minute. — Be North Pole Ice Co., Ltd. & 
Reduced, [1924] W, N. 131. 

Annotation: — As to (1) E!xpld. Re Dampnoy St Reduced 
(1924). 68 Sol. Jo. 718. 

1019b. .] — Where a petition for reduc- 

tion of capita does not involve & is not 
followed by any sub-division, consolidation 
or reorganisation of share capital, the old 
form of minute used in cases of simple 
reduction is correct, & it is not neoessaiy to 
state that the capital has been reduced by 
virtue of a special resolution, & with the 
sanction of an order of the High Ct. of 
Justice. — Re Dampney & Co., Ltd. & 
Reduced (1924), 68 Sol. Jo. 718. 

1029. Add. Annotation : — Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 

1036. Add. Annotation : — ^Refd. Re North Pole Ice 
Co. & Reduced, [1924] W. N. 131. 

1036a. : .] — Re North Pole Ice Co., 

Ltd., & Reduced, No. 1019a, ante. 


PART III. SECT. 10, SUB-SECT. 3.— 
G. (b). 

f j, Without remit to reporter — 

Creditors not a^ected.\^¥oyfhEJm 
^Aberdebn). Ltd., [1928] S. 0. 186.-- 

f ii, — .] — In n petition for 

reduction of capital presented by a oo. 
in which it was stated that the pro- 

a osed reduction did not involve either 
10 diminution of liability in respect 
of any unpaid share capital or the 
payment to any shareholder of any 
paid-up share capital, & that the rigrhts 
of creditors were not aReoted In any 
way, & further, that the leading 
creditors & all the shareholders h^ 
assented to the proposed reduction, 
the ot. dispensed with a remit to a 
reporter. & granted the prayer of the 
petition . — Re Soottish Stamwno & 
Engikkkring Co., Ltd., [1928] S. O. 
484.-^SOOT. 

f IH, .3 — Re Hay & Sons, 

[19283 S. C. 022.-~SOOT. 

PART III. SECT. 10, SHB-SEOT. 8.— 

a. («) H. 

9611. 


on an application by a limited co. for 
confirmation by the ct. of a reduction 
of its capital it appears that the oo.'s 
only creditors are those in respect of 
trade liabilities incurred from day to 
day during the current month, the ct. 
may make an order confirming the 
reduction forthwith & dispensing with 
the advertisement of the presentation 
of the petition & the settlement of the 
list of creditors . — Re A. Lbsser & 
Co. Pty., Ltd. (1928), V. L. R. 316 ; 
1929 A. L- R. 265.— AUS. 

PART III. SECT. 10, SUB-SECT. 3.— 
G. (d) i. 

i 067 I. Who txre creditors — Rersons 
entitled /o unclaimed dividendsJ \ — Art- 
zoNA Copper Oo., pExmojmua, [19263 
S. O. 315.— SOOT. 


PART III. SECT. 10, SUB-SECT. 8.— 
G. (•>. 

•t* function of court — What eourt must 
eomider.y^Re (E. W.). Ltd., 

[19253 N. Z. L. B. 227.— N.Z. 


PART in. SECT. 10, SUB-SECT. 3.— 
Q. (g) il. 

p X ... — .. — Amount after increase 


by eubseituent resolution.] — Reid : when 
a oo. has passed the necessary resolu- 
tions to reduce its capital, subject 
to the approval of the ct.. by writing 
down the par value of the existing 
shares. &, on such redaction being 
confirmed by the ot., to increaHC its 
capital by the creation of further shares, 
the minute required to be recorded 
\mder Cos. Act, 1908, s. 61, should set 
forth (a) the state of the co.'s capital 
after ^vlng effect to the reduction as 
sanctioned, & (b) the state of its eapjtul 
8)8 increased by the resolntions passed 
conditionally upon snch reduction 
taking effect. — D. Simi^son, Li'o., 
[19291 8. O. 65 .-- SCOT. 


>ART III. SECT. 10, SUB-SECT. 4. 

.j—irdd: the proposed 

Tangemont was so {^astio in i^ 
3Stmctiojj of the sinking ^ 

laoed absolute power in the han^ of 
lose who coiitroliod the co. to redeem 
hose stock they pleased, as to make 
a violation of the rights of the 
inority ; k tor that reason ^proval 
the arrangement should be refused. — 
a Second Standard Royalties, 
m. (1930), 00 O. L. R. 288.— -CAN. 
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Cases 1080a— 1S26. English and Empire Digest Supplement. 


1080a. Company in voluntary liquidation.] — 

Be Walters (Stephen) & Sons, Ltd., No. 
839a, ante . 

1087, After this case add 

*-,] — 8'ce, nowy 1929 Act, 

s. 153 (5). 

1102. Add, Annotations : — Apld. Parker & Cooper 
V, Beading &: James (1026), 96 L. J. Oh. 23. 
Held. Kerr v. Marine Products (1928), 44 
T. L. R. 292 ; Re Lee Behrens & Co. (19S2), 
48 T. L. R. 248. 

1105. Add, Annotation : — As to (2) Consd. Stewart 
V. Sashalite, Ltd., [1936] 2 All K. R. 1481. 

1108. Add, Annotations : — Apld. City Equitable 

Fhe Insce., [1925] Oh. 407. Refd. I. K. 
Oomrs. V. Barnato, [1936] 2 All E. R. 1170. 

1124, Add, Annotations: — Consd, I. B. Comrs. v, 
Doncaster (1924), 93 L. J* K. B. 338 ; Re 
Speir, Holt v. Speir, [1924] 1 Ch. 359; I. R. 
Oomrs. V, Fisher’s Exors., [1926] A. O. 395. 
Folld. I. R. Oomrs. v. Wright (1920), 95 
L. J. K. B. 982 ; B.e Taylor, Waters v, Taylor, 
[1920] Ch. 923. Dlstd. Re Bates, Mountain v. 
Bates, [1928] Oh. 082; Parker v. Chapman 
(1928), 138 L. T. 729 ; Hill {K, A.) v. Perma- 
nent Trustee Co. of New South Wales, [1930] 
A. 0. 720. Refd. I, R. Conn’s, v, Burrell, 
[1924] 2 K. B. 52; Re Railways Act, 1921, 
Re Standard Charges Schedule (1925), 94 
L. J. K. B. 304 ; Income Tax Comr., Bengal 
V. Mercantile Bank of India, Ltd., [1936] 
2 All E. R. 857 ; Re Ward, Rlngland v. Ward, 
[1936] 2 All E. R. 773. 

1125. Add, Annotation : — Overd. A.-G. v. Tube 
Investments, Ltd. (1930), 142 L. T. 501. 

On increase of capital.] — After this cross- 
reference add : — 

1126a. When increase takes place.] — In Dec. 

1927, resp. co. passed an extraordinary reso- 
lution that the capital of the co. be increased 
to £1,550,000 by the creation of 300.000 new 
ordinary sliares & payment was made on the 
increase of the stamp duty under Stamp Act, 
1891 (c. 39), s. 112. On the same day the 
CO. passed an extraordinary resolution altering 
the Arts, of the co. & adding an Art. 44 (a) 
which provided the directors of the company 
for the time being be & they are hereby autho- 
rised from time to time by resolution passed 
by them to increase the existing capital of 
the CO. from £1.550,000 to £2,500,000 by the 
creation of 950,000 additional shares of £1 
each. Such increases within the limits afore- 
said may be made successively & such 
new shares shall have ” certain priorities & 
rights. The Crown asserted tha^ imme- 
diately on the creation of Art. 44 (a) there was 


an increase of capital within the meaning of 
Stamp Act, 1891 (c. 39), s. 112, & stamp duty 
was payable on the 950,000 new shares: — Held: 
under Art. 44 (a) two steps were necessary 
before an. increase of capital was created 
within the meaning of Stamp Act, 1891 (c. 39) 

I s. 112 : first the introduction of the article 
&> then a step which might not in fact be ever 
taken, namely, a resolution creating the 
increase or some of the increase of the capital 
authorised by the article ; & untU the 

directors exercised the power to increase 
given to them by the article there was no 
increase in the registered capital of the 
company & no duty was attracted under 
sect. 112. — A.-G. V, Tube Investments, 
Ltd. (1930). 142 L. T. 601. C. A. 

1127. Add, Annotation : — As to (2) Dlstd. Aus- 
tralian Investment Trust, Ltd. v. Strand & 
Pitt Street Properties, Ltd. (1932), 48 T. L. R. 
646. 

1133. Add, Annotation : — Refd. Australian Invest- 
ment Trust, Ltd. V, Strand & Pitt Street 
Properties, Ltd. (1932), 48 T. L. R. 046. 

1134. Add, Anymintion : — to (2) Refd. Lynde 
V. Nash, [1928] 2 K, B. 93. 

1153a. Liability of sub-underwriter.] — Ice 

Rinks, Ijtd. v, Mathuen (1930), 74 Sol. Jo. 
41. 

1169, Add, Annotation : — Consd. Oollins v. Associ- 
ated Greyhound Racecourses, Ltd., [1930] 
1 Ch. 1. 

1169a. Directors without know- 

* ledge that misrepresentation basis of con- 
tract. )— Collins V, Associati-:d Greyhound 
Racecourses, Ltd., No. 581a, ante, 

1169b. — Between company Sc agen 

for undisclosed principal — Renunciation by 
agent in favour of principal.]— Collins v. 
Associated Greyhound Racecourses, 
Ltd.. No. 581b, ante, 

1205. Add, Annotations: — Dlstd. Pailin v. Northern 
Bmployei’s’ Mutual Indemnity Co., [1926] 2 
K. B. 73. Consd. Hindmarch?;. Carterthorne 
Colliery Co. (1928), 21 B. W. C. C. 44 ; Vickers 
V, Cumberland Coal Owners’ Mutual In- 
demnity Co. & Whitehaven Colliery Co. 
(1934), 27 B. W. C. C. 56. Refd. Wales v. 
Iron Trades Employers Assocn. (1928), 21 
B. W. C. C. 316. 

1220. Add, Amioiation : — Dbtd. Shuttleworth v, 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 

1226. Add, Annotations: — As to (2) Expld. A^icul- 
tural Wholesale Soc. v, Biddulph District 
Agricultural 8oc., [1925] Ch. 769. Apld. Re 
Wilts Somerset Farmers, [1928] Ch. 809. 


PART in. SECT. 11, SUB-SECT. 2,— 
A. (a). 

to. Agreement to pay commission — 
Ultra vires.}— An agreement was 
entered into by applt. co., Incorporated 
in New South Wales, for the under- 
writing by them of a proposed Issue of 
capital of resp. oar. The taking up of 
any of the shares pursuant to the under- 
wntlng agreement Involved the 
payment out of resp. co.*8 share capital 
of a commission to applt. oo. in respect 
of such shares. The New South Wales 
Cos. Acta, 1899 to 1918. contain no 
provision expressly authorising the 
payment of underwriting commis- 
sions. On a claim by applt. oo. that 
the underwriting agreement was tiUra 
vires resp. oo. & unenforceable v — Reid : 
inasmuch as the agreement would 
result In applt. oo. receiving from 


resp. CO. a discount for which there 
was no consideration It was ultra 
vires resp. co, — Aus'cralian Invest- 
ment Trust, Ltd. Strand & Prrr 
Stoekt Propertiks, Ltd., [1932] A. C. 
735 ; 148 L. T. 1 : 48 T, L. R. 646. 
P. O.— AUS. 

PART in. SECT. 11 , SUB-SECT 3.~B. 

sw. To account to company for money 
received before incorporation of com- 
pany .] — -Where a oo. brought an action 
against an underwriter, sc recovered 
a verdict for £.317 10«. i—Held : as 
deft, by his statement of accounts had 
not admitted that he held any money 
for the 00 . *8 use, the verdict should be 
set aside Sc iud^ent entered for him. 
— Haruonio Resonator, Ltd. t>. 
Walton (1927), 27 S. R. N. S. W. 81 ; 
44 N. S. W. W. N. 60.— AUS. 
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PART in. SECT. 12. SUB-SECT, 4.— 
B. (a). 

ay. ComiKiny holding franchise — 
Second company owning shares — 
Whether liable to Municipal <£r Public 
Utility Board .] — Where a oo. has been 
given a franchise, the fact that all Its 
issued shares, except quaUdcatlon 
shares, are held by another oo. & that 
its officers are all officers of such other 
CO. does not impose on the latter oo. 
the obligations with respect to the 
franchise which the former oo. Is under 
&, therefore, does not subject It to 
orders of the Municipal & public 
Utility Board with respect to said 
obligations. — jRe Suburban Rapid 
Transit Oo., Winnipeg Elbotrio Co, 
& Rural Munioipauty of Assini- 
ROIA, [1931] X W. W. R. 778 CAN. 



VoL lX.-<-Compaxiies. Cases 1228a— 1879a. 


1226a* *] — Agrioultural Whou33sai.e 

Society v. Biddulph & District Agri- 
cultural SootSTY, No. 431a, ante, 

1230. Add, AnnotaiiouB : — ^Reld* Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1026), 95 L. J. Oh. 570; Re Wilts & 
Somerset Farmers, [1928j Oh. 809. 

1265. Add, Annotation : — Retd. Spencer v, Ash- 
worth Partington (1925), 94 L. J. K. B. 447. 

1265a. .] — In the absence of fraud or mala 

fides, a cestui que trust cannot be put on the list 
of contributones, though he may be called 
upon to indemnify his trustee . — Re Electric 
Telegraph Go. op Ireland, Bunn’s Case 
(1800), 2 De a. F. & J. 276 ; 9 W. R. 43 ; 45 
E. B. 627 ; H'ob no^m. Re Elecitiic Tei.egraph 
Oo. OF Ireland, Rx p. Bunn, 3 L. T. 567 ; suh 
nom. Electric Telegraph Oo. op Ireland w. 
Bunn, 29 L. J. Oh. 913 ; 6 Jur. N. S. 1223, 
L. JJ. 

1268. Add, Annotation : — Retd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Oh. 290. 

1320. Add, Annotation : — Apld. Re Hobson, 

Houghton, [1929] 1 Oh. 300. 

1321. Add. Annotation: — As (1) Refd. Berry v. 

Tottenham Hotspur Football Athletic Co-, 
[1930] a All B. R. 551. 

1342. Add, Annotation : — Generally ^ Retd. Green- 
wood V, Martins Bank, Ltd. (1931), 47 
T, L. R. 607. 

1358a. — ‘ — .] — The appct. was persuaded by Y. 
to take part in a certain transaction & to 
deposit with Y,^ as security until the trans- 
action was completed, certain shares, of 
which the appct. was the registered holder. 
The appct. was told that these shares were 
to be put t/omporarily in the name of Y. iSc 
for that purpose the appct. signed certain 
docTiments, but in no instance was the signa- 
ture witnessed. By means of a transfer 
purporting to be executed by the appct. 
properly witnessed, the name of Y. was 
entered upon the co.’s register as holder of the 
shares. The appct. in evidence said that 
she had never signed a transfer of the shares 
& the witness to the signature admitted that 
she had not signed as witness in the presence 
of the appct. A handwriting expert gave 
evidence that the appct. ’s alleged signature 
on the transfer form was more likely to be 
genuine than a forgery. The appct. moved 
to rectify the co.’s register under 1929 Act, 
8. 100. Certain brokei's had been instructed 
by Y. to sell the said shares & they opposed 
the application on the ground that the trans- 
fer was part of a scheme “ to rig the market ” : 
— Held: (1) the jurisdiction of the ct. to 
rectify the register is not limited to cases 
where a name has been entered improperly, 
but extends to cases where a name stands on 
the register without sufficient cause ; (2) there 
was sufficient evidence, oven assuming the 
transfer to have been a proper one & not a 
forgery, that the appct. ’s name had without 
sufficient cause been omitted from, Y.’s 
name had without sufficient cause been placed 
upon the register, & it ought to be rectified ; 


(3) as the brokers did not claim that they 
themselves or anyone with whom they had 
entered into any contract had a right to 
have their or his name put upon the 
register, their application must be refused, 
but they had rightly brought the suggestion 
of illegality before the ct. On the evidence 
' the appct. was no party to any illegality. — 
Re Imperial Chemical Industries, Ltd., 
[1936] 2 AU E. R. 463 ; 80 Sol. Jo. 633. 

1379a. Restrictions on transfer — Deposit with bank 
as security — Sale by bank notwithstanding 
restrictions.] — S. H., the holder of shares in 
a private co., T. H., Ltd., was also chairman 
of a CO., 0. & Co., Ltd. The account of C. 
&; Oo. with their bankers being largely over- 
drawn, S. H. gave the bankers a continuing 
guarantee & deposited with them a certi- 
ficate for 800 shares in T. H., Ltd., with a 
memorandum charging all shares, the certi- 
ficates for which were or might be lodged 
with the bankers, as security for the payment 
on demand of aU moneys due or to become 
due to them, &, upon default by him in 
paying or further securing on demand any 
money secured, authorising them without 
further notice to sell the shares. 

By the arts, of assocn. of T. H., Ltd., a 
member could not transfer his shares until 
he had given notice to the secretary offering 
to sell the shares at a price to be fixed by the 
auditor, & until the secretary had offered 
them to the other members, one ,dii‘ector, 
T. PI. V. H., having a right of pre-emption. 
Tlie bankers began to press for a transfer of 
the shares into the names of two nominees. 
They were aware of the arts, of assocn. of 
T. H., Ltd., & were warned by S. H. that such 
a transfer would be invalid. They also gave 

S. H. notice in writing demanding payment 
of 0. Co.’s overdraft. S. H. then gave 
them as furtlier security certificates for 346 
additional shares in T. H., Ltd., & executed 
instruments piuporting to be transfers of 
1,146 shares in that co., & the nominees of the 
bankers were placed on the register of the co. 
as the holders of the shares. In order to 
obtain a further advance for the benefit of 
C. & Co., S. H. executed a nitge. of other 
property, covenanting to pay the bankers on 
demand all money then or at any time due 
from himself or from C. &; Co. Application 
was then made to the auditor of T. H., Ltd., 
to fix a price for the 1,146 shares : a price was 
fixed, & the shares were bought by T. II. V. H . 
with money borrowed from the bankers & 
secured by a so-^called transfer of the 1,146 
shares & 850 other shares to nominees of the 
bankers, were placed on the registt*r of 

T. H., Ltd., as the holders of 1,996 shares. 
Two actions were brought, one by PI. H., a 
shareholder in T. H., Ltd., suing on behalf 
of herself & aU other the shareholders in the 
co., except T. H. V. H., & claiming to iniAa* 
the register of shareholders rec tified by restor- 
ing thereto the name of S. U. as tJie holder 
of 1,146 shares & entering that- of T. H. V. II. 
as the holder of 850 shares on the ground that 

PART IH. SECT. 13, SUB-SECT. 6.— 
B, (d) Vii. 

1374 f. Wrmw entry of nature of 
shares— Agreement to take paid-up 
shares — Shares entered aa partly paid.] 
— lie Cusi'OM House Motor Oo,, Ltd. 

, On Voluntary LiomoATiON), 11928] 

I St. R. Qd. 838.— -AUS. 


PART m. SECT. 12, SUB-SECT. 4.— 
B. (b). 

BZ, Limited company — Muft>and i£f 
wife sole shareholders— -Wife Twt , ^ 
aonally liable on contract ,] — Where c* 


husband & wife are the sole shareholders 
In a oo. incorT)orated under Cos. Act, 
1929 (B. C.), the wife cannot be held 
personally liable for goods sold on 
credit to the co. — Waldron v. Hooan, 
D. L. R. 800.— CAN. 
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all the transfers & registrations aforesaid 
were made in contravention of the co.'s arts. 
& were void. The second action was brought 
by S. H., who sought the same relief & also 
claimed the right to redeem the 1,14:6 shares 
on the footing that the sale of the shares was 
void, & that his equity of redemption was still 
subsisting. In E. H.’s action, which was the 
first to be tried, an order was made for 
rectification of the remster as prayed therein. 
In S. H.’s action a similar order was made, 
a further order that S. H. was entitled to 
redeem the 1,14:6 shares. T. H. V. H., 
T. H., Ltd,, & the bankers & their nominees 
^pealed against the orders in both actions. 
The Ct. .of Appeal dismissed the appeal 
in E. H.’s action. From that decision there 
was no appeal. The Ct. of Appeal allowed 
the appeal in S. H.’s action, holding that 8. H. 
was entitled to be upon the register, but that 
the sale of the 1,146 shares to T. H. V. H. 
operated as a valid transfer of the equitable 
interest in the shares, & ordering that S. H. 
shotild execute a declaration of trust of the 
shares in favour of T. H, V. H. & bankers or 
as they should direct. Prom this decision 
S. H. ^pealed, & there was a cross-appeal 
by T. H. V. H., T. H., Ltd-, the bankers & 
their nominees ; — Held : applt. was entitled 
to have the register rectified by restoring his 
name thereto as the holder of 1,146 shares, on 
the grounds : (1) Per Lord Chancellor, 

Lord Blanesburgh, Lord Russell op 
Killowen Lord Macmillan (Lord Atkin 
doubting), that there was no effective demand 
for payment before the attempted sale of 
the shares, the demand which was made 
having been superseded by the security & 
mtge. subsequently given & executed ; 
(2) Per Lord Chancellor, Lord Atkin, 
Lord Macmilxan, that there was no effective 
sale of the sliares, the restrictions imposed 
by the arts, of assocn. of the co, not having 
been observed ; (3) Per Lord Chancellor & 
Lord Macmillan, that applt. was not 
estopped from claiming rectification of the 
register, inasmuch as the bankers were well 
aware, & had been informed by applt., of 
all the restrictions upon the sale of the shares 
(liord Blanesburgh assentmg on other 
grounds) ; (4) Per Lord Chancellor, Lord 
Bianesburgh, Lord Atkin, Lord Russell 
OF Killowen & Lord Macmillan, that the 
attempted sale by the bankers did not 
operate to pass the equitable apart from 
the legal inUTest in the shares. — Hunter 
Hunter, LB)36J A. 0. 222 ; 105 L. J. Ch. 
97 ; 154 L. T. 513, H. L. 

1411a. Where further Investigatiozi required.] 

— On an application under 1908 Act, s. 32, 
by summons or motion, for the rectification 
oi the register, if there is some question in 


dispute recpiiring investigation the practice 
is for the judge not to make an order for 
rectification but to make an order dismissing 
the summons on motion & leaving it open 
to appet. to bring an action. — Be Greater 
Britain Products Development Oorpn., 
Ltd. (1924), 40 T. L. R. 488, D. 0. 

1483. Add. Annotations: — Consd. Re Paulin, Be 
Crossman, fl936] 1 K. B. 26. Held. Bombay 
OMcial Assignee v. Shroff (1932), 48 T. L. R. 
443 ; I. R. Comrs. v. Crossman, 1. R. 

V. Mann, 11937] A. C. 26. 

1448a. Right to issue stock warrants payable 

to bearer.]— There is nothing in the Cos. Act, 
1929 (c. 23), that, expressly or by implica- 
tion, deprives a co. of the power to issue 
warrants to bearer in respect of stock. — 
PiLKiNGTON United Railways op the 
Havana & Regla Warehouses, Ltd,, [1930] 
2 Oh. 108 . 99 L. J. Ch. 655 ; 144 L. T. 115 ; 
46 T. L. R. 870 ; 74 Sol. Jo. 264. 

1448b. Conversion of preference shares Into 
ordinary shares — Whether alteration in status 
of shareholders.] — Where preference share- 
holders had the right to give six months’ 
notice converting their shares into ordinary 
shares, & some of them gave such notice less 
than six months before the oo. went into 
voluntary liquidation : — Held : such notice 
was valid &; effectual to convert their pre- 
ference shares into ordinary shares, & did 
not create an alteration of their status after 
the commencement of the winding up within 
1908 Act, s. 206. — Re Blaina Colliery Co., 
Ltd. (1926), 70 Sol. Jo. 404. 

1451. Add. Annotation : — Held. Angostura Bitters, 
Ltd. V. Kerr. [1933] A. 0. 550. 

1453. Add. Annotation: — As to (1) Held. Angos- 
tura Bitters, Ltd. v. Kerr, [1933] A. C. 550. 

1455a. Power In memorandum — No pro- 

vision In articles.] — By the memorandum of 
assocn. of a co. incorporated under the Cos. 
Act, 1899, of New South Wales, the material 
provisions of which Act were similar to the 
law as tx> English cos., the co. was to have 
power to issue with preferential rights part 
of the shares in its original capital thereby 
stated. The articles of assocn. contained no 
express power to issue preference shares as 
part of the original capital. Art. 10 pro- 
vided that the shares should be under the 
control of the directors, who might allot 
them on such “ terms & conditions as they 
thought fit. By art. 117 the management 
of the “ business of the co.” was vested in 
the directors who, in addition to the powers 
otherwise expressly conferred on them, might 
do all such things as the co. might do, save 
those which by the articles or statute were 
to be done in general meeting. The articles. 


PART III. SECT. 14. 

•z. ** Pr^erence eiharea.**] — Pre- 
lerenoe Bbare ” is au Indefinite term, 
liavinir a cK>minercfial or p o p ular rather 
than a legal Import. Wnere a pre- 
ference of any onaraoter Is glvem to 
the holder of a share, the olrcmnetanoe 
that In other respects he Is deprived 
of the usual rigats of a holder of 
common aharei doee not prevent hte 
share from being properly designated a 
preference share.**-— R ubaS e. FaRK* 
UWN, [19119] 8 D. L. B. 658; U 
O. L. R. 8T.— CAN, 


PART 111. SECT. 15, SUB-^SSOT. 1. 

1460 li, .]— The 

memorandum of assoen. of a co. 
provided, inter alia, that the preference 
stock should rank as to dividend Sc 
oapitckl in priority to the ordinary 
rttook & all other stock & shares in the 
capital for the time being the oo., 
that it should be ** suDjIpt to the 
other provisions vdth regard to the 
same contained in the ar%les of 
assoen.” The arts, of assocn. forth 
that the oo, might increase itsl ~ 
capital by the creation of new si 
with snoh preference over other 
or stock as it might direct, prov£|ed 
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that no shares or stock should be 
created with a preference over, or 
ranking pari passu with, the existing 
preference stock without the sanction 
of the stookhdlders affected : — Beld : 
upon a sound oonstmotlon of the 
memorandum of asBOcn., the oo. had 
not power at Its own hand, even with 
the sanction of the preference stock- 
holders, to^oreate new preference stock 
ranking pari pasm with existing 
preference stock ; & that an altera- 
tion of the memorandum was necessary 
for that purpose. — Me ScoTrtBM 
National TBxmr Oo., [1898J 8. O. 
490.— SCOT. 



gave the oo, power in general meeting to 
create new shares, & gave the directors 
authority, in the absence of a direction by 
the general meeting, to issue the new shares 
with preferential rights : — Held ; the express 
power given by the memorandum to issue 
part of the original capital with preferential 
rights could be exercised by the oo. in the 
absence of an article to the contrary, k, 
under art. 10 the directors had authority to 
exercise the power of the co. in that respect. 
Even if that was not so, the dir^tors had 
tliat authority under art. 117.— -Campbeix 
V. Eofb, [1930] A. 0. 91 ; 102 L. J. P. O. 
1 ; 148 L. T. 230 ; 49 T. L. R. 166, P. C. 

1459. Add* Armotation : — Refd. Campbell v. Rofe, 
[1933] A. 0. 91. 

1460. Add, Annotation : — ^Refd. Angostura Bitters, 
Ltd. V . Kerr, [1933] A. 0. 550. 

1461. Add, Annotations : — Consd. Collaroy Co. v, 
Gilfard, [1928] Ch. 144 ; He Metcalfe (Wil- 
liam) & Sons, Ltd., [1933] Ch. 142. 

1466a. Necessity for disclosure of all material 

facts.] — Where a co, proposes to alter the 
rights of stockholders, all material facts must 
be disclosed before the stockholders are 
called on to vote on the proposals. — Hughes 
V . Union Com Storage Co., Ltd. (1934), 
78 Sol. Jo. 551. 

Annotation : — ^Refd. JRc Imperial Chemical Industries, Ltd., 
[1036] Ch. 587. 

1472. Add, Annotation : — ^Refd. Leeds Industrial 
Co-operative Soc. n. Slack, [1924] A. C. 851. 

1480. Add, Annotations : — Generally^ Consd. Aus- 
tralian Investment Trust, Ltd. v. Strand & 
Pitt Street Properties, Ltd. (1932), 48 


Vol. IZ. — Compaoies. Cases 1456a — ^I589a. 

T. L. B. 640. Refd. Humphrey & Denman v, 
Kavanagh (1925), 41 T. L. B. 378. 

1615. Add, Annotation : — ^Refd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 

1552. Add, Annotations: — As to (2) Dlstd. Collins 
V. Associated Greyhounds Bacecourses, [1930] 
1 Ch. 1. As to i4i) Dlstd. Collins v. Associated 
Greyhounds Bacecourses, [1930] 1 Ch. 1. (In 
my view the headnote of the report is in- 
accurate so far as it states what constitutes 
the fourth head, which should read, Where 
the contract is made to the knowledge of the 
co, on the basis of certain representations, & 
it turns out that some of them were material 
& untrue,** per LuxHOOre, J.). 

1553. Add, Annotation : — Refd. Ue MotCalfe (Wil- 
liam) & Sons, Ltd., [1933] Ch. 142. 

1565, Add, Annotation : — Refd. SuDivan v. Con- 
stable (1032), 48 T. L. B. 267. 

1578. Add, Annotation: — As to (1) Refd. Steed- 
man V, Prigidaire Corpn., [1932] W. N. 248. 

1585. Add, Annotations : — Refd. Re Boyal British 
Bank (1859), 3 De G. & J. 387; Western 
Bank of Scotland v, Addie, Addie v. Western 
Bank of Scotland (1867), L. B. 1 Sc. & Div. 145. 

1589a. Statement by agent — That application 

purely formal.] — E., acting as agent of pltf. 
CO., represented to deft, that the po. owned 
valuable rights over certain mines in China, & 
deft, agreed to go to Cb’uxa (Sc investigate & 
make a report upon the properties, & he 
signed an application form for 2,000 £l 
shares upon a representation by E. that the 
application was purely formal, & deft, paid 
£250 on allotment upon a representation by 
B. that the payment was for an option on 


PART in. SECT. 16, SUB-SECT. 2. 

k i. Power to modify rights by hye-law 
— Validity of hye-law — Oompanies Act, 
E, S. C„ 1906 (c. 79).] — Holmestkd v, 
Alberta Paoifio Grain Oo., Ltd, 
(AJta.), [1928] 1 D. L. R, 135 ; [1927] 
3 W, W. R, 707.— CAN. 

PART UL SECT. 17, SUB-SECT. 1.— 
A. (a). 

b 1. .] — Held : persons, vrho, 

Intendinir to become shareholders in a 
proposed oo., had signed & sealed a 
“ subscribers* agreement,** wore not 
shareholders . — Ee Bluebird Corpn., 
Ltd., [1926] 2 D. h, R. 484 ; 68 
0. L. R. 486.— CAN. 

PART III. SECT, 17. SUB-SECT. 1.— 
B. (a) i. 

si. — Where the 

evidence was not conclusive : — Held : 
In the oiroumstanoes A.*s agreement 
for employment stood by Itsmf, & his 
status as a shareholder, which was 
established by what he had done Sc 
omitted to do, was not allected . — Ee 
Buff Pressed Brick Oo* (1924), 56 
O. L. B. 33.— CAN. 

0 1. Balance to be paid on com^ 

mencement of undertaldny by company 
— A. added on the foot of on applica- 
tion for shares the words ; ** This sub- 
scription is given on the understanding 
that I am to be called upon lor the 
balance of the money when building 
operations commence ** >^Beld : this 
stipulation had nothing to do with 
his becoming a shareholder ; Sc failure 
of the CO. to commence building did not 
entitle A. to rescind bis contract. — 
Ee National Stadium, Ltd. (1924), 
65 O. h, R. 199.— CAN. 

f 1 . .] — A- relied, as 

entitling him to rescission, upon the 
non-fumlinent of a oonditlou that a 


bidldlng should bo erected on a certain 
site : — Held : Ills agreement con- 
stituted A. a shareholder in prceaenti, 
& the condition should be treated 
merely as a collateral obligation on the 
part of the co . — Be National Stadium, 
Ltd. (1924), 65 O. L. R. 199.— CAN. 

PART III. SECT. 17, SUB-SECT. 1.— 
D. (b). 

sy. Abrogation, of originaX agreement — 
AscertainTrient of terms of sul^stUvied 
oral aprccTucn^.)— L azier v, McCul- 
lough (1913), 25 W. L. R. 911 ; 14 
D. L. R. 270 ; 6 Alta. L. R. 503.— 
CAN. 


PART III. SECT. 17, SUB-SECT. 1.— E 

d i. jV’of after election to retain 

shares.] — ^McDonald v. Wairakki, 
Ltd., [1924] N. Z. L. R. 201.— N.Z. 


f 1, Lapse of time ,] — ^Where the 

owner of shares held in escrow agreed 
to sell them, & certificates therefor 
wore Issued In the name of the pur- 
chaser & retained by the trustee pend- 
ing fulfilment of the terms of the trust 
agreement, but no demand had yet 
been made upon the purchaser for 
payment : — Held : i9ie fact that there 
was a lapse of about four years without 
any action being taken by the pur- 
chaser displaying any right of owner- 
ship or interest in the shares did not 
show that he had abandoned the con- 
tract of purchase. — D allas & Birkb 
e. Dallas Oil Oo., Ltd.. & Websitir. 
[1930] 2 W. W. R, 301 ; 2 D. L, R. 
788 ; 24 Alta. L. R, 445 ; affd„ [1931] 
S. 0. R. 220 ; 2 D, L. R. 733.— CAN. 


PART UL SECT. 17, SUB-SECT, 1.— F. 

m J. ,j| — ^The ot. has juHs- 

dletlon to decree speoific performance 
of a oontraot with a co. for the por- 
ohase of shares thereof, but the matter 
is one of judicial dlscaction, i,e, eon- 
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tracts for the sale of shares are treated 
on the same principles as to the exercise 
of the ct.’s jurisdiction to decree 
specific performance as are contracts 
relating to land. — ^M oDouoal Sequb 
Exploration Co. of Canada, Ltd. v, 
SoLLOWAY Mills & Co., [1931] 2 
W. W. R. 616.— CAN, 

PART III. SECT. 17, SUB-SECT. 1.— 
G. (a). 

1653 vi. .] — MtLNE e. Durham 

Hosiery Mills, Ltd., [1925] 3 D. L. R. 
725 ; 67 O. L. R. 228.— CAN. 

1563 vU. .] — Pathesoope Union 

of South AamioA, Ltd. v. Malliniok, 
[1927] App. D. 292:— S. AF. 

1563 vUi. .] — Roberts v. Arnott 

Co., [1932] 1 D. L. R. 798.— CAN. 

PART UL SECT. 17, SUB-SECT. 1.— 
G. (b). 

sa. Representation m^ist have inducexl 
contract ,] — Maritime United Farmers 
O-OPERATIVE, IjTD. V. DiCKIE, [1925] 
D, L. R. 377 ; 52 N. B. R. 42.— CAN. 


PART UL SECT. 17, SUB-SECT. 1.— 
G. (c). ' 

1589 ii^ director 

of a CO., without putting UIh Kiguature 
to any written docmnent, made 
fraudulent misrcpreyentatiouM oh to 
the financial position oftlieco., whereby 
pltf. wa' induced to appiy <5^^ PfJ-y 
shares i—TJcld : Lord Teiitcrden s Act 
had no application to the carfc, cY pltf, 
was entitled to recover fj’OTii df5ft. tl^e 
amount paid for tlie shares.- Diamanti 
V, Mabtelj.i, [1923J N. Z. L. 11. 663, 
N.Z. 


t. Bead now ”1688 i.** 
g. Read now ”1588 ii.** 

1688 iil. .] — PETROTTfE 

Sc challenge Heaters, Ltd. v, 
Bodley, No. 400 L. onie.— N,2i. 




Cases 1689a— 1659. English and Empike Digest Supplement. 


250 shares to be bought by deft., if he so 
desired, on his return from China. The 
shares were allotted to deft, at a meeting at 
which E, was in the chair, but no notice of 
the allotment was sent to deft. Deft, went 
to China & pltf. co. alleged that he returned 
to England without obtaining any informa- 
tion. Deft., on the other hand, alleged that 
E.*s representations were false <fc that the 
mining rights were valueless. In an action 
in wliich pltf. co. in liquidation claimed 
{inter alia) £1,750 for unpaid calls on the 
shares, the trial judge held that as deft, 
intended only to take an option on the shares 
<& had never contracted to take them the 
action failed : — Held : although E. was ah 
agent of pltf. co. to come to an agreement 
with deft., yet by reason of E.’s fraudulent 
use of the application form signed by deft, 
the latter could not be treated as having 
agreed to take the shares, the decision of 
the trial judge must be aMrmed. — Humphrey 
& Denman, Ltd. (In Liquidation) v, 
Kavanagh (1925), il T. L. R. 378, C. A. 

1604. Add, Annotation : — Refd. Re United Citizen’s ’ 
Investment Trust (1931), 101 L. J. Ch. 17. 

1644a. Contract to repay advance after 

allotment.] — Wheeler v, h^iADD (1898), 14 
T. L. U. 302, 440 ; 42 Sol. Jo. 364, C. A. 

1645. Add, Armolatioyi : — Dlstd. Lynde v, Nash, 
[1928] 2 K, B. 93. 

1653. After this case add ; — 

-.] — See^ now, 1929 Act, s. 39 (1). 

1654a. What amounts to,] — In Jan. 1920» 

K. applied, on a form supplied to him by 
Y., for 100 shares in a co. about to be formed 
On Apr. 14, Y. purported to transfer to K. 


100 shares, but the transfer did not specify 
the denoting numbers of the shares com- 
prised therein. At a meeting of the directors 
neld on Apr. 16, a resolution was passed 
purporting to allot all the shares of the co. 
At that date the co. had not issued a 
prospectus or filed a statement in lieu thereof. 
On Apr. 20, the statement in lieu of prospectus 
was filed. At a meeting of the directors 
held on Apr. 30, the transfer from Y. to K. 
came before the board, & a resolution was 
passed approving the transfer & directing 
that a share certificate should be forwarded 
to K. Subsequently K. was registered a 
member of the co. The certificate, dated 
May 26, was sent to, & was accepted by, K. 
On June 8 a bonus, declared at the meeting 
of Apr. 30, was paid to, & was accepted by, 
K. K., as purporting to be the owner of 
the shares, attended a meeting of share- 
holders on Mar, 24, 1921. Subsequently the 
co. went into liquidation, & K., on whose 
shares there was a liability of 10^. per share, 
then denied being a shareholder, contending 
that the allotment of shares to Y. was void 
under 1908 Act, s. 82 : — Held : (1) although 
the allotment to Y. was void, K. was a member 
of the co. at the commencement of the winding 
up, there having been no agreement between 
him & the co. until Apr. 30, when the co. was 
legally in a position to allot shares ; (2) in 
any event, in view of liis subsequent conduct, 
he was estopped from denying that he was a 
member of the co . — Be Burton (James) & 
Sons, Ltd., [1927] 2‘ Oh. 132 ; 96 L. J. Oh. 
457 ; 137,L. T. 564; 71 Sol. Jo. 491. 

1659. Add, Annotation : — As /o (4) Consd. With v. 
O’Planaghn, [1936] Ch. 575. 


PART III. SECT. 17, SUB-SECT. l.~ 
G. <d). 

r i. .1 — Trusts & Guarantee 

Co. V. Smith, 11924] 2 D, L. R, 211 ; 
64 O. L. R. 144 ; 4 C. B. R. 196.— 
CAN. 

r ii. .] — lie National Stadium, 

Ltd. (1924). 66 O. L. R. 199.— 43AN. 

r Hi. .] — If a shareholder desires 

to rescind his contract to take shares 
in a CO., then, in order to make the 
rescission eflCeotlve, he must before 
the commencement of the vrindlng-up 
either have his name removed from 
the register of members, or institute 
appropriate legal proceeding to have 
it removed. Pltf. who bad been 
induoed to take shares under circum- 
stances which entitled him to repudiate 
his contract, duly notified deft, co. 
of his ropudJatiou- Negotiations were 
tJien entered into between pltf. & the 
director of the oo. with reference to the 
mode of repayment to pltf. of the 
mopeys due to him l>y the oo. No 
agreement was, however, arrived at 
between the parties, & after some 
further delay plff . conimenoed an action 
olalmlng, inter alia, an order directing 
the removal of his name from the 
re/^ster. A few days prior to the 
commencement of this action, the 
directors, without any notice to pltf., 
passed an efieotive resolution for the 
voiuntaiT winding up of the co. ; — 
Reid : the claim for the rectification 
of the register was, under the circum- 
stances, too late & must be refused. — 
Flicminu V. JBciapSK Laundry Co., 
11928] N. E. lT R. 698.— N.Z. 

sb. Failure to repudiate before declara- 
tion of insolvency,} — Apart from the 
effect of the commemoement of winding 
up, it is too late for a shareholder in a 
limited oo. to apply for reotiflcatlbn of 
the register of shareholders, on the 


ground of misrepresentation, after 
there has been a definite public declara- 
tion of insolvency, & this is so whether 
the business bos In fact been kept 
open os a going concern or not . — He 
Lucks, ltd., Serpkll’s Cask. [1928] 

V. L. K. 406; 49 A. L. T. 270 ; [1928] 
Argus L. R. 288. — AUS. 

PART in. SECT. 17, SUB-SECT. 2.— A. 

1606 lii. Agreement to subscribe 

for shares when called upon.] — Beard- 
more & Co., Ltd. v, Barry, 11928) 
8. C. 101.— SCOT. 

FART III. SECT, 17, SUB-SECT. 2.— 
B. (a). 

f i. .] — Where a contract to 

purchase shares was entered into by 
one of two partners of a trading firm, 
without authority express or Implied, 
& owing to a clerical error the firm 
was not entered on the resrister of 
members & the name of the other 
partner alone was entered : — Held : 
the latter was never imder any liability 
to the oo. & could uot be made a 
contributory. — Masecar v. McKknzik 
& Son, [1924] 2 1>. L. R, 1242 ; 2 

W. W. R, 521.— GAN; 

PART ni. SECT. 17, SUB-SECT. 2.— 0. 

Whether nominee liable — 

Nominee incapable of contracting.]— 
Petitioner’s father signed her name to 
a stoOk subscription book of a bank, 
p«dd the calls, Sc received the dividend 
cheques, which wore Indorsed by her 
at her father's request, the moneys 
being received by him. The bank was 
put.„Jnto liquidation by winding-up 
proceedings. Sc the order for call against 
contributories was made three months 
before she eame of age. A year after 
the liquidation commenced she took 
proceedings to have her name removed 

16 


from the list of contributories : — Held : 
she was not liable as a contributory, 
& her name must be removed from the 
list . — Re Central Bank & Hooa 
(1890). 19 O. R. 7.— CAN. 


PART III. SECT. 17, SUB-SECT. 3.— A. 

f i, J — Allotment is the accept- 
ance by a CO. of an offer to take shares. 
— Imperial Bank op Canada v, 
Dennis, (19261^ D. L. R. 1C8 ; 69 
0. L. R. 20 • varying, [1926J 3 D, L. R. 
488 ; 67 O. L. K. 203.— CAN. 


PART m. SECT. 17, SUB-SECT. 3.— 
C. (a). 

1654 i. Allotment before statement in 
lieu of prospectus filed.] — Held: In- 
effective to charge persons who had 
signed a ** Bubsorlbers* agreement."— 
He Bluebird Corpn., Ltd., [1926] 
2 D. L. R. 484; 68 O. L. R. 486.— CAN. 

sd. Application before compliance 
wUh Sale of Shares Act — AUotment after 
compliance with Act] — Before a co. had 
obtained the cerlifleate required by 
Sale of Shares Act. Sc before its agent 
for the sale of shares had been licensed 
thereunder, an agent thereof obtained 
an application for shares. The shares 
wore allotted after the certificate Sc 
IJcenoo were issued. Sc the shareholder 
paid several sums on the notes given 
for the shares Sc appointed proxies at 
difi!erent times to vote. The share- 
holder did not know until after a wind- 
ing-up order had been made that the 
Act had not been complied with at 
the time of bis appUoatlon ; — Held : he 
was not entitled to have hie name re- 
moved from the list of contributories. — 
Re Great North Insurance Co,, 
POINTER’S Case, [19261 2 I). L. R. 
778 ; [19261 1 W. W. R. 1X49; 21 
Alta L. H. 326; revsg,, [1025] 1 
W. W. R. 762.— CAN. 



VoL DL — Companies. Oases 1663 — 1794a. 


1668. Add* Annotation : — Generally^ Refd. Shaw 
A; Sons (Salford), Ltd. v* Shaw, [1936] 2 

K. B. 113. 

1664. A dd. Annotation : — Hefd. Shaw A Sons 
(Salford), Ltd. v. Shaw (1935), 163 L. T. 245. 

1668a. Unauthorised issue of allotmeint letters by 
secretary — Estoppel of company.] — Peter- 
BOEOUGH Trust, Ltd. v. Steel Industries 
OP Great Britain, Ltd. (1934), 78 Sol. Jo. 861. 

1681a. .] — In their circular the 

directors asked whether, should there be 
any of the reserved shares remaining undis- 
posed of, each shareholder would say if he 
wished to have any shares in addition to 
those he might receive as his proportional 
shares. They also required payment to be 
made on or before Oct. 1. Applts. answered 
that they did wish to have some additional 
shares. In their reply, dated July 18, the 
directors declared that additional shares 
had been aUotted to them, & that payment 
thereon must be made on a day specified or 
the shares would be forfeited. No notice 
was taken of this communication ; — Held : 
there was no complete contract as to these 
additional shares. — Jackson v, Turquand 
(1869), L. E. 4 H. L. 305 ; 39 L. J. Ch. 11. H. L. 

1746. Add* Annotation : — Refd. Re City Equitable 
Fire Insce., [1925] Cb. 407. 

1771. After this case add : — 

.] — See, now, 1929 Act, s. 41. 

1778. Citation ;~^For 96 L. T. 743 ” read “ 92 

L. T. 743.^’ 

1788a. As to compliance with formalities — 
Authorised affixing of seal.] — South London 
Greyhound Racecourses, Ltd. v* Wake, 
No. 1794a, post* 


1786. Add* Annotation : — ^Refd. South London 
Greyhound Racecourses, Ltd. v* Wake, 
[1931] 1 Oh. 496. 

1794. Add* Annotations : — Apld. Kreditbank Oassel 
G. m. b. H. V* Schenkers, [1927] 1 K, B. 826 ; 
South London Greyhound Racecourses, Ltd. 
V* Wake, [1931] 1 Ch. 496. Consd. Slingsby 
V* District Bank, Ltd. (1931), 47 T. L. R. 587 ; 
Algemeene Bankvereeniging v* Langton 
(1935), 40 Com. Oas. 247. 

1794a. Seal affixed by secretary without authority.] 
— The A. co., of which D. was a director A 
G. was the secretary, being debtors of W. 
who, on Apr. 23, 1928, had issued a writ to 
enforce payment of the debt, procured the 
issue to W. of a certificate No. 528, certifying 
that W. was the registered holder of 2,000 
preferred ordinary shares numbered 40,652 
to 42,651 of ten shillings each fully paid in 
pltf. oo., which certificate, early in May, 
1928, was accepted by W. as security for the 
pa yment of the debt A on the faith of which 
W. abstained from serving the writ upon the 
A. co. until June 18, 1928. D. was also 
managing director A G. was also secretary of 
pltf. co. The certificate bore the seal of 
that co., A was attested by the signatures of 
D. A G. as such director A secretary respec- 
tively. Pltf. co. having refused to recogr^e 
W.*8 title to the shares brought this action 
against W., in which they claimed a declara- 
tion that W. was not entitled to the shares A 
rectification of their register of members. 
By art. 105 of the arts, of assocn. of pltf. co. 
it was provided as follows : “ The seal of the 
CO. shall not be affixed, except by the autho 
rity of a resolution of the board of directors 
A in the presence of at least one director 


PART III. sect. 17, sub-sect. 3.— 
0. (b). 

1666 i. Exercvie of prmers h'U directors 
— ZHrcctars never properly appointed *] — 
An applicant for shares in a co. who 
accepted the shares allotted him, paid 
for them in part, allowed his name to 
appear on the list of shareholders, 
attended both in person & by proxy 
shareholders* meetings & accepted a 
dividend : — Held : to be precluded 
from contending for the first time alter 
a windlng-np order had been made 
that the diroctora who made the allot- 
ment were only de facto not de jure 
directors, & from disputing his status 
as a shareholder . — Re Acmk Pboduots, 
Ltd., Hopps’ Case, {19321 2 W, W. R. 
686 ; 4 D. L. R. 330 ; 40 Man. h. R. 
444.— CAN, 


PART UI. SECT. 17, SUB-SECT. 3.- 
D. (a). 


si. Allotment on terms other than 
those in application *] — Where an allot- 
ment of shares was made on terms 
differing substantially from those con- 
tained in the application : — Held : as 
the allottee so lar from accenting the 
allotment virtually repudiated It, he 
could not be held liable on the ground 
that the shares wore duly allotted to 
him. — Whittle v. Henley, [1924] 
App. D. 138.-~€I,AF. 


sg. Allotment fraud on company — 
Company not- hound to Tepvdiate.]^Iie 
Sun Ray Manufaoturino Co., Ex p, 
Birkett ^ — r- — - 

D. L. 

{19241 
616,-~.<3AN. 


rVAY MANUFACTUKINO UO., tCX p, 

BTT & 8on% Ltd.. {1926] 1 
H 1204 ; 6 0. B. R. 386; affg*, 
1 2 D. L. R. 1055 ; 4 0. B. rI 


sh. NonrfalfUinent of conditions by 
company — Acguie8cence,]~-^A subsciribor 
for stock who has received his stock 
without inquiry as to fulfilment of 
conditions A has acted os a share- 
holder in every way, cannot set up 


breach of condition as a CTound for 
refusing to pay for his ^axes. — He 
IVlANiTounN Quartzite, Ltd., [19331 
4 D. L. R. 132.— CAN. 


PART III. SECT. 17, SUB-SECT. 3.— 
D. (b) i. 

n i. Contract to take treasury 

shares,] — Deft, applied to a Calif omia 
oo. through an agent In Victoria, B.C., 
for shares in the co. He Intended to 
obtain treaeury shares, but the shares 
which he received were shares owned 
by one A. Deft. *8 name was entered, 
to his knowledge, on the co.*8 register 
of shareholders, & he received dividends 
& contributed funds to assist in re- 
habilitating the oo., but it was not 
until after the present action was 
brought that he learned that he had 
not received treasmy shflxee. He 
thereupon immediately repudiated 
ownership. The action was one in 
which creditors of the oo. sought, in 
accordance with the iaw of OalSomla, 
to fix deft, with a liability for Its debts 
proportionato to the amount of his 
shares ; — HsW .* deft, never became a 
shareholder since no contract making 
him such ever came into existence, A 
that his conduct did not estop him from 
denying that he was a shareholder. — 
Ambibioan Seamless Tube Coepn. e. 
aoWAED. [19301 2 W. W. R. 31 ; 3 
D. L. R. 870 ; 42 B. C. R. 561 ; afjd., 
ri9811 1 W. W. R. 809 : 1 D. c:-R. 
878 ; 43 O. L. R. 407. — CAN. 

n ii. .J — Witoomb V. 

Toronto General Trusts Oorpn., 
[1931] 2 W, W. R. 645.-~OAN. 

n iii. .] — An agreement for 

the sale of treasury shares of a oo. Is not 
satisfied by the transfer to the pur- 
chaser of an individual sharehold[er*s 

S ervonal stock. — O lay v* Powell Sc 
o.. Ltd., {19821 S. O. R. 210 ; 1 
D. L. R. 366.— CAN. 
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PART in. SECT. 17, SUB-SECT. 3.— 
E. (a). 

1707 V. — An application 

for shares in a oo. is not binding on 
appet. unless & until it has been 
accepted by allotment & notice thereof 
made & given within a reasonable time, 
— Mac’Lean V. RkidRUg, Ltd., [1932] 
1 W. W. R. 223.— -CAN. 


PART III. SECT. 17, SUB-SECT. 3.— 
E. (d). 

1787 i. Receipt by aXloUee immaterial 
— Posting suMdeni. 1 — Ho wson v* Crow 
(Ont.), [19253 1 B. L. R. 496.— CAN. 

PART in. SECT. 17, SUB-SECT. 8.— G. 

g i. Non-compliance with Sale 

of Shares Act, R. S. M., 1913 (c, 1761.] 
— Allotment void, & not merely void- 
able : & whore a purchaser of shares has 
not done anything from which an agree- 
ment to keep & pay for them can be 
implied, he can, even after a wlndlng- 
up order, repudiate the purchase & 
successfully resist being placed on the 
list of contributories, where he only 
became aware, after the wlndlng-up 
order, that the above Act wtm not 
compiied with . — Re Noutit Western 
Trust Co., Re MoAskill r. North 
Western Trust Co., fl920) 3 p. L. Ii, 
612; [1926] S. C. R. 41*2.— can. 

1773 i. Effect of avoidanee—Riuht to 
recover rrumey paid ,] — The right of an 
appot. to have the register of mpinbers 
of a CO. rectified by the removal of his 
name therefrom under an prdor of the 
equity ct. carries with it the 
recover from the co. moneys paid to It 
by appet. In re.^^peet of his contract to 
t4e sbaree, & this is so whether the 
basis of the rescission of the oontroot 
bo fraudulent or innocent mlsrepr©- 
Bontation. — Re AUSTBAIAAN SlatE 
QUA^iES. Ltd. (1930), 47 N. 8. W. 
W. N. 179.— AU8, 
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& the secretary ; & the said one director 
& the secretary shall sign every instrument 
to which the seal shall be so affixed in their 
presence & in favour of any purchaser or 
person hand Me dealing with the co. such 
signature shall be conclusive of the fact that 
the seal has been properly affixed.** The 
following fuither facts were held to have been 
established at the trial : from entries in the 
register of members it appeared that the 
shares in dispute had in Nov. 1927, been 
issued, with other shares, to the English & 
Foreign Investment Trust, Ltd., & that in 
respect of those shares three shillings per 
share were paid up. There was no entry 
showing when that co. ceased to be a member. 
There were entries in the register indicating 
that the 2,000 shares were transferred to W., 
& that W. was entered on the register as a 
member on Apr. 30, 1928, as having acquired 
the shares as fully paid & as having had a 
certificate No. 528 issued to him. There 
was no record of any transfer from the 
English Foreign Investment Trust, Ltd. 
In Apr. 1928, while the register & seal of 
pltf. CO. were under their physical control, 
D. & G. made the entries in the register, 
as director & secretary respectively of pltL 
CO., afilxed the seal of that co. to & signed the 
certificate issued to W., but without any 
authority from pltf. co. fraudulently in 
the interest of the A. co. : — Held : (1) the 
certificate not having in truth been seeded by 
pltf. co.’s authority, was, in the circum- 
stances aforesaid, a forgery & not binding 
upon the co ; (2) W., whose ignorance of 
art. 105 had been proved, was, on that 
account, precluded from relying on that 


article to support the contention that pltf. 
co. was bound in his favour to treat the 
attesting signatures as conclusive evidence of 
the fact that the seal of pltf. co. had been 
properly affixed to the certificate ; (3) as 

affixing the seal was not a matter in which 
normally a single director would have power 
to act without the authority of the board of 
directors, W. was not relieved from the 
obligation to inquire whether the formali- 
ties required by the art. had been complied 
with. — South London Greyhound Race- 
courses, Ltd. V. Wake, [1931] 1 Oh. 490; 
100 L. J. Ch. 100 ; 144 L. T. 607 ; 74 Sol. Jo. 
820. 

1810, Add. Annoiaiion : — Gonsd. Oswald Tillotson, 
Ltd. V. I. R. Oomrs. (1932), 48 T. L. R. 628. 

1814a. ‘‘ Initial share issue ** — Meaning.] — Gas 

Meter Co., Ltd. v. Diaphragm General 
Leather Co., Ltd. (1925), 41 T. L. R. 342. 

1815. Before this case add “ aee^ now, 1929 Act, 
8. 47.’* 

1817. Add. Annotations : — As to (4) Apld. Re 
Wilts & Somerset Farmers, [1928] Ch. 809. 
Generally, Refd, Biddiilph & District Agri- 
cultural Soc. V. Agricultural Wholesale Soc. 
(1920), 95 L. J. Ch. 570. 

1821. Add. Annotations: — As to (1) Consd* Agri- 
cultural Wholesale Soc, v. Biddulph <te Dis- 
trict Agricultural Soc., [1925] Ch. 709. 
Generally, Consd. Australian Investment 
Trust, Ltd. V. Strand Pitt Street Pro- 
perties, Ltd. (1932), 48 T. L. R. 040. Refd. 
Ke Wilts & Somerset Farmers, [1928] Oh. 
809. 


PART III. SECT. 18. SUB-SECT. 3,-~C. 

f i. . 3 — ^ allottee: — 

Ucla : entitled to rely upon the 
cortlflcatoe ehowing the stock given 
him to bo fully paid up, whether in 
fact it was actually paid for or not. — 
fie SuiTLiEs, Ltd., Canadian Credit 
Men's Trust Assoon. v. Caldwell, 
[1026] 1 D. L. K. 824 ; 58 N. R, 
399.— CAN. 

PART III. SECT. 19. 

1812 i. Issue for improper purpose — 
Increase of voting power — Itestralni ,] — 
Whore directors, in exercising their 
powers to issue & allot shares, do so 
in order to get control of the voting 
power, the ct. will declare the Issue & 
allotment Invalid. — Smith & Tatchell 

V. Hanson Tire & Supply Co., Ltd., 

{19271 3 D. L. R. 786 ; [1927] 2 

W. W. R. 529 ; 2] Sask. L. R. 621.— CAN. 

1812 ii. .] — Treasure 

Trove Diamonds, Ltd. v, Hyman, 
11928] App. D. 464.— S. AF, 

PART III. SECT. 20, SUB-SECT. 1.— A. 

I i. Issue for future services to be 

rendered,] — Defta. procured the Incor- 
poration of pltf. co*, &, made an agree- 
ment with the original directors, who 
were merely the nominees of defts., 
that, as consideration lor services 
which they promised to perform, defts. 
should receive practically the whole of 
the common shares of the capital stock 
of pltf. CO. as fully paid shares : — 
Held: the transaction was ultra vires 
of pltf. CO. — Banking Service Oorpn., 
Ltd. Toronto Finance Corpn. Ltd.. 
11928] A. a 838; 97 L. J. P.O. 66; 189 
L T. 149, P. C.— CAN. 

I ii, J — yij^j manager of a 

CO, Incorporated under Ontario Ces. 
Act agreed with the oo. to buy certain 
shares thereof at their par value Sc to 
pay therefor portly by promissory 


notes & partly by serving the co. as its 
manager for the next four years. The 
manager became bkpt. & the co. 
claimed against his estate for the 
amount" or the notes. The trustee 
disallowed the claim & the co. ap- 
pealed ; — Held .* aa the evidence 
showed that the contract was, not 
illusory, but a bond fide transaction, 
the terms of payment were within the 
powers of the co. — Re Gibson Estate, 
Pelican Lake Lumbek Co., Ltd. & 
Traders Trust Oo. (Man.), {19291 4 
D. L. R. 1001 ; 3 W. W. R. 224 ; 11 
C. JB. R. lOO.—CAN. 

1 lii, .] — Auditorium, Ltd. t\ 

Lumsden. {19261 4 D. L. R. 976 ; 69 
O. L. R. 496.— CAN. 

J iv. .J — Signal Hill Oils Co., 

Ltd. V. London Oil Securities, Ltd. 
(Altu.), {19271 3 D. L. R. 984 ; 11927] 
2 W, W. R. 392.— CAN. 

1 V. .] — Waschtsyn V. Kil- 

don AN Ice & Fuel Co. (Man.). {1929] 
4 D. L. R. 665, ajGTd. [1937] 1 W.W. R. 
572. — CAN, 

1 vi. .] — Unless a co. has been 

expressly authorised by statute to 
issue shares at a discount, it is ultra 
vires for it to issue shares as fully paid 
up in consideration of property or 
services where no attention is given to 
the question of the relationship of the 
value of the consideration to the par 
vaine of the shares. — Spooner v. 
Spooner Oils, Ltd., [1930] 1 W. W. R. 
561 ; 2 D. L. R. 634.-~CAN. 

sh. Under Companies Act, 1929, 
8, 47 — Petition to court — Remit to re- 
porter.] — Where a petition Is presented 
to the ot. under Cos, Act, 1929, s. 47, 
for authority to issue shoi'es at a 
discount, the ot. will not dispense with 
a remit to a reporter. — Re Edinburgh 
Sl Dundee Investment Co„ 11930] 
a C. 681.— SCOT. 
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PART m. SECT. 20, SUB-SECT. 1.— B. 

■j. Issue of shares as bonus.] — Held: 
a co. agrooing to issue twenty -one 
preferred shares & seven common 
shares both fully paid, on receipt of 
only the par value of the twenty-one 
preferred shares, was making an agree- 
ment to Issue sharoa at a dlacount, 
which was ultra vires & could not be 
enforced. — Auditorium, Ltd. v. Lums- 
den, 11926) 4 D. L. R. 976 ; 69 O, L. R. 
496.— CAN. 

si. Ci‘editin{/ applicants with com- 
mission.]— The crediting of appets. for 
shares with “ commission " at 25 per 
cent, of the par value may amount to 
sale of shares at a discount & be ultra 
vires the oo. — Re Brooks Steam 
Motors, Ltd., [1934] 2 D. L. R. 648.— 
CAN. 


PART III. SECT. 20, SUB-SECT. 2.— 
C. (b) 1. 

sn. Credit for accommodation 

bills met by shareholder.] — An agreement 
was entered into by a co. with one of 
Itssliareholders to credit moneys which 
he might be called upon to pay in 
respect of accommodation bills entered 
Into by him for the co.'a asslstanoe, 
or which might fall due to him for 
aervioes rendered to the co. against 
his liability for sliares. Although a 
sufficient sum had accumulated under 
these heads to extinguish the share- 
holder's liability on his shares, the co. 
went into liquidation before an actual 
credit had been passed for the amount; 
— Held : the transaction did not 
amount to payment by the shareholder 
of the amount due by him on his shares 
wltldn Oo3. Act, 1908, & the actual 
set-off not having been carried Into 
effect prior to the liquidation, the share- 
holder was precluded by sect. 68 of 
the Act from having his name removed 



Vol. EC.— Companies. Cases 1886— 2174. 


1826. Add* Annotation : — As to (2) Distd. Australian 
Investment Trust, Ltd. v. Strand & Pitt 
Street Properties, Ltd. (1932), 48 T. L. B. 646. 

I860. Add. Annotation : — Distd. Investment Trust 
Oorpn., Ltd. v. Singapore Traction Co., [1935] 
Ch. 615. 

1871. Add. Annotation : — Refd. Tarrant v. Roberts 
(1930), 47 T. L. R. 199. 

1923. Add, Annotation : — Reid. Excess Inscc. v. 
Mathews (1925), 31 Com. Oas. 43. 

1928. Add. Annotat'iofi : — As to {^) Refd. Faber r* 
I. R. Comrs., 1936J 1 All E. R, 617. 

1929. Add. Annoiatio7i : — As to (3) Refd. Oswald 
Tillotson, Ltd. v. I. R, Comrs., [1933] 1 
K. B. 134. 

1934. Add. Annotation : — Refd. Oswald TDiotson, 
Ltd. V. I. R. Comrs., [1933] 1 K. B. 134. 

1935. Add. Annotation : — Consd. Oswald Tillotson, 
Ltd. V. I. R. Comrs. (1932), 48 T. L. R. 628. 

1940. Add. Annotation : — As to (3) Refd. Angos- 
tura Bitters, Ltd. v, Kerr, [1933] A. C. 550. 

1949. Add. Annotation : — Refd. Maritime Electric 
Co. V. General Dairies, Ltd., [1937] A. C. 610. 

1953. Add. Annotation: — As to (1) Consd. Mari- 
time Electric Co. V. General Dairies, Ltd., 
[1937] A. C. 610. 

2026. After this case add the following new sub- 
section : — 

SuB-BECT. 3a. — Under Companies (Consolida- 
tion) Act, 1908, s. 88. 

See case infra. 


2060. Add. Annotation : — Refd. Kreditbank Oassel 
G. m, b. H. V. Schenkers, [1926] 2 K. B. 450. 

2070. Add. Annotation : — Overd. Spencer v. ALsh- 
worth Partington, [1925] 1 K. B. 589. 

2070a. .] — Where the owner of shares in a 

CO. sells them there arises out of the contract 
of sale an implied promise by the purchaser 
to indemnify his vendor against all calls that 
may be made upon him in respect of the 
shares at any future date, whether made 
wliile the purchaser remains entitled to the 
shares or alter he has parted with them to a 
sub-purchaser ; &; it makes no difference in 
that respect that the transfer which the 
vendor delivers to the purchaser in completion 
of his contract is executed in blank. — 
Spencer v. Ashworth Partington & Co., 
[1925] 1 K. B. 589 ; 94 L. J. K. B. 447 ; 132 
L. T. 753, C. A. 

2072. Add. Annotation : — Refd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 689. 

2087a. Sale by transferee to sub-purchaser.] — 
Spencer v. Ashworth Partington &. Co., 
No. 2070a, ante. 

2100. Add. Annotatioii : — A a' to (1) Consd. He 
Darwen A Pearce, Associated Paper Mills v. 
Barnes (1920), 95 L. ,1. Ch. 487. 

2168, Add. Annotation : — As to (3) Refd. He 
Bolton, Ex p. Noi-th British Aurtificial Silk, 
Ltd., [1930] 2 Ch. 48. 

2174. Add. Anyiotaliovs : — Retd, Shuttleworth v. 
Cox (Maidenhead) (1926). 43 T. L. R. 83; 
Batu Pahat Bank, Ltd. v. Tan Keng Tin, 


from the list of coutributories. — 
Harding & Co. r. Hamilton, [1921M 

N. Z. L. H. 338.— N.Z. 


PART III. SECT. 20, SUB-SECT. 2.— 

0. (b) ii, 

1866 i. Ismf^ to director — For services 
rendered — On resnhdion of shareholders 
— Application of surplus assets .] — 
Where there was a surplus available 
for distribution by way of dividend 
araoni? shareholders, & It was open to 
the shareholderB if nnaninjous to deal 
with it as they might think fit: — 
Held : no creditor could object, & 
every shareholder would necessarily 
be estopped by his own conduct, — 
Re Dorenwends, Ltd., [1924] 3 

D. L. U. 118 ; 55 O. L, R. 413.— CAN. 

PART III. SECT. 20, SUB-SECT. 3.— 

B. (a). 

m i. .] — Any bond fide 

tranaoctlon between a co. & a shore- 
holder which, if the oo. brought an 
action Tsgainet him for calls, would 
support a plea of payment, is a, “ pay- 
ment In cash.*’ — Motor Fuels Oorpn. 
Hrrc. (In Liquidation) tJ. Linder 
Brothers (1927), 48 N. L. R. 279.— 
S. AF. 

PART III. SECT. 20, SUB-SECT. 3.— 
B. (b). 

1886 ii. .) — By an agree- 

ment In writing applt. & einotbcr 
agreed to soli & the co. agreed to 
purchase certain land at the price of 
£2,610, which price was to be paid & 
satisfied partly by certain cash instal- 
ments & partly by the issue of fully 
paid shares In the co. Possession of the 
land was to be rfven on payment of filO 
« tbe Issue of four hundred shares : 
transfer was to bo made after payment 
of all Instalments, the last of which, 
under the agreement was not payable 
until Aug. 1928. Possession of the 
land was given & the shores were 
iamied, but no contract was filed at or 
before the issue of the shares : — Held : 
under the agreement the shares were 
not paid or to be paid in cash. — Re 


Goodman Bkotheiw Atn’O Si Service 
C o,, Ltd., Fx p. Rose, 119271 S. A. 
S. K. 571.— AUS. 

St. Adoption of contract with prompter 
— Money placed in Jtis hands by in- 
tendwg shareholders.] — Where a co. on 
comT)letiou of conveyances to it by the 
vendor gave credit to him for moneys 
placed in his hands as promot.er on the 
terms of the co.’s pr()8pcctus by intend- 
ing shareholders & specifically appro- 
priates! by them in payment pro tunio 
fur their shares, registered the shares 
In their names, & at the same time 
obtained credit in respect of the pay- 
ment from the vendor on account of 
the purchase-money : — Held : this was 
a payment in cash to the co. in respect 
ot those shares within New South 
Wales Cos. Act, 1874, s. 57. which Is 
substantially identical with Imperial 
Cos. Act, 1867, 8. 26. — North Sydney 
Investment & Tramway Co. r. 
Higgins. [1899] A. C. 263 : 68 L. J. 

P. C. 42 : 80 L. T. 303 ; 47 W. II. 481 ; 
15 T. L. R. 232 ; 6 Mans. 321, P. C.— 
AUS. 

PART III. SECT. 20, SUB-SECT. 3a. 

si. Filing of contract — Time for 
filiny — Extension of time.] — Where the 
failure to comply with 1908 Act, a. 88, 
was duo to Inadvertenoe & when the 
irregularity was discovered the con- 
tract was reduced to writing but 
more than three years after the i)TOT>er 
date for filing, & the co. prosen teef a 
petition for extension of time : — Held : 
merely to grant relief from the pre- 
scribed penalty would be an InRUfiicient 
remedy, & the time for filing wuis 
extended. — Re Anderson & Munro, 
Ltd-. [3 9241 S. C. 222.— SOOT. 

PART III. SECT. 20, SUB-SECT. 3.— 
C. (0). 

1925 I. Sufjtciency of — Whxiher court 
will inquire into.] — Held : the agree- 
ment not having been set aside, the 
adequacy of the consideration could 
not be inquired Into In a winding-up 
proceeding. — Re Dominion Combing 
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Mills, [1930] S D. L. K. 98 ; 65 

O. L. R. 65 ; 11 C. B. R. 189 ; revsg., 
11 C. B. R. 84 ; affg., 10 C. B. R. 462.— 
CAN. 

PART in. SECT. 21, SUB-SECT. 2. 

2053 i. Must state amount of cadi — <£• 
time d: place of payment.] — Pioneer 
Alkali works, Ltd. tj. Amiruddin 
SHALEBHOy TYBB.TI (1926), I. L. R. 
60 Bom. 461.— IND. 

PART III. SECT. 21. SUB-SECT. 3. 

1 i. .1 — European & North 

American Ry. Co. v. Dunn (1876), 
16 N. ii. R. (3 Pug.) 320.— CAN. 

PART III. SECT. 21, SUB-SECT. 4— 
B. (b). 

2068 iii. .] — The transferor of 

shares in a co. remains liable to the 
CO. for calls due Sc owing at the date 
of transfer, notwithstanding that the 
CO. duly registered such transfer & 
recovoi'cd judgment & issued execution 
in respect of the culls against tbe trans- 
feree. — Motor Sc Cash Orders, Ltd. 
V. O'Maba (1936), 36 S. R. N. S. W\ 
243 ; 53 N. S. W. W. N. 113.— AUS. 


PART III. SECT. 21, SUB-SECT. 6.— 
A. (b). 

ci. Estoppel.] — dominion 

Securities v. Duncan, [1929] N. Z. 

L. R. 65.— N.Z. 


PART in. SECT. 21, SUB-SECT. 7. 

oi, LialjilUy of application d 

allotment money in voluntary wiruiiny 
-fip,] — A CO. in voluntary l/rjuidaLion 
may recover unpaid a]tpIieation N 
aJloLment money from ti former share- 
holder, whose shares have been duly 
forfeited for nou-paymont of tjalJs. — 
Re Auhthalian Giioup & General 
Assurance t.o., Btd. (l.)3..), fe. R. 
N. S. W. 435 ; 49 N. S. W. W. N. 111. 


PART III. SECT. 22, SUB-SECT. 2. 

2174 i. Lwn extended to fully paid 
shares — Valid.] — Where a debt to a 



Cases 8174-8237. 


English and Bmpibe Digest Supplement, 


Ofiflcial ABsignee of Property, [1033] A. C. 
691, 

2179. Add* Annotaiiom : — As (1) Held. Bank of 

N. T, Butterfields. Golinsky, [1926] A. 0. 733 ; 
I. B. Oomrs. xu Crossman, I. B. Oomrs. v. 
Mann, [1937] A. C. 26.^ 

2183a. Lien In respect of debt of trustee — 

Right of trustees to sell shares.] — Pltfs. 
were the trustees of the marriage settlement 
of one of them, who was also a beneficiary 
under the settlement. They claimed damages 
from defts. for breach of an agreement, 
whereby defts. undertook to purchase shares 
in a certain company. The pltf., who was 
a beneficiary under the settlement, was, in 
his individual capacity, indebted to the co. 
& the co. had, under its articles, a lien upon 
shares in respect of the debts of a member. 
In a previous action it had been held that 
whatever equitable interest the co. had in 
these shares under its lien was postponed to 
the interests of the beneficiaries imder the 
settlement, other than the debtor-trustee 
persons claiming under him. Defts. now 
contended that, as the co. would lose its 
lien, which was admittedly good against the 
debtor-trustee & persons claiming under him, 
if the trustees were to sell, the trustees were 
not in a position to sell the shares free from 
encumbrances, & therefore the defts. were not 
bound to carry out their agreement to pur- 
chase ; — Held : the right of the trustees to sell 
the shares in execution of their trust was not 
affected by the co*’s lien against the debtor- 
trustee’s personal interest, & the trustees 
could give an unencumbered title to a pur- 
chaser of the shares, although the co. would 
lose its lion thereby, Defts. were, therefore, 
bound to carry out their agreement to pur- 
chase. — Mathieson r. Gronow (1929), 141 
L. T. 553 ; 45 T. L. B. 604. 

2210a. .] — Pickering v. Appi^eby 

(1720), 1 Com. 354; 92 E, B. 1108. 

Armotaiion: — Eeld. Watson v, Spratley (1854), 10 Exoh. 222. 

2211a. Spanish & Portuguese bonds.] — 

Qu . ; whether Spanish & Portuguese Bonds 
are “ goods, wares, & merchandizes, within 
Stat. frauds, s. 17. — Pawle v. Gunn (1838), 
as reported in 1 Am. 200 ; 6 Scott, 286 ; 7 
L. J. O. P. 206. 

2217. Add* Annokdion : — Consd. Spencer v. Ash- 
worth Partington, [1926] 1 K. B. 689. 

2224a. -- — Dividend before exercise of option to 
purchase — Payment postponed.] — By a con- 
tract made in Apr. 1922, it was a^eed between 
the persons interested therein that a business 


forming part of a testator’s estate should be 
converted into a private co. with a capital 
of £30,000* divided into £20,000 debentures 
bearing interest at 7 per cent. & 10,000 
ordinary shares of £1 each, fully paid, which 
were to be allotted to the trustees of the will. 
One of the trustees, P., was appointed 
manager of the co,, & was given the option, 
so long as he continued to be both trustee 
&; manager, of purchasing the whole of the 
debentures & shares at par Value. In 
June, 1928, the co, declarea a dividend of 
671 per cent, on the ordinary shares for the 
year ending Mar. 31, 1928, to be paid in three 
equal instalments on July 1 & Nov. 1, 1928, 
& Feb. 1, 1929, & the first Instalment was 
paid on July 1, 1928. On July 30, 1928, F. 
exercised his option to purchase the whole 
of the shares & debentures for £30,000. At 
that date there was four months’ interest 
due upon the debentures. The purchase 
was completed on Nov. 5, 1928. On a sum- 
mons being taken out to determine the rights 
of the parties in the unpaid instalments of 
^ the dividend, & the debenture interest, as 
between vendors & purchaser : — Held / (1) the 
four months’ accrued interest on the 
debentures passed to the purchaser ; (2) the 
declaration of the dividend on the shares 
having created a debt to the trustees as the 
then registered shareholders, the post- 
ponement of the payment did not operate 
to deprive them of their rights, &; therefore 
the remaining instalments belonged to them 
& not to the purchaser. — Re Kidner, 
Kidner V* Kidner, [1929] 2 Oh. 121 ; 98 
L. J. Oh. 247 ; 141 L. T. 195. 

2228. Add. Annotation : — Refd. Spencer v. Ash- 
worth Partington (1925), 94 L. J. K. B. 447. 

2228a. Condition for ascertainment of solvency 
of company — Duty of accountant.] — Upon a 
proposed sale of 60,000 shares in a limit(^d 
CO., it was agreed that the sale sliould be 
aubject to an accountant appointed by the 
Xiurchasors being satisfied that the financial 
position ” of tlie vendor co. was “ solvent ” : 
— Held : the agreenicmt meant that the 
accountant iiad to be satisfied as to the 
solvency of the co., his evidence as to what 
he understood to be the meaning of “ sol- 
vent was irrelevant. It was not for the 
ct. to determine the meaning of “ solvent.” — 
Diamantidi V . Grobvenor Securities, Ltd., 
& Guieduall Trust, In^D., [1937] 1 All E. B. 
703 ; 81 Sol. Jo. 236, 0. A. 

2237. Add, Annotation : — Dbtd. Lever Bros., Ltd. 
V. Bell (1930), 47 T. L. B. 47. 


CO. was contracted at a time wlien its 
artiolea imposed a lien on its shares. 
** not folly paid op/' & the debt existed 
when the articles wore amended by 
striking oot the words “ not fully paid 
up ** Hew : that this amendment 
operated, apart from sob-sect. (3) of 
sect, ill of Cos. Ordinance, to create 
on ^eotlve lieu with respect to such 
debt on shares of the debtor fully paid 
op when the debt was oontractod. — 
Batu Fakat Bank, Ltd. v* Tan Kenq 
TIN, (1938] A. G. 691, P. C.— STRAITS 
SETTLEMENTS. 


part ni. SECT. 23* SUB-SECT. 1. 

ag. Personal representative.] — The 
ejOCeot of sects. 61 & 66 of Oos. Act, 
1932 (Man.), is that the personal r© 
presentative of a deceased shareholder 
can sell Sc transfer the latter's shares 
direct to a poroheser without first 


becoming by transmission a shareholder 
in the co., & without making the de- 
claration referred to in sect. 54. — 
Deacon v* Central Manitoba Mineb, 
Ltd., (19341 1 W. W. R. 45.— CAN. 

g i. Affreevwnt hindino-^Oonn* 

pony entitled to refuse to register 
transfer,} — Ontario Jockbt Club, 
Ltd. V. MoBbidb, (192T] A. 0. 910; 
137 L. T. 731, P. O.— CAN. 

m i. ■— — Isolated transaction .] — 
Moroz v* Kildonan Ice & Fuel oo., 
[1930] 1 D. L. R* 138,— CAN. 


PART III. SECT, 23, SUB-SECT. 2.— A. 

p f, — ^ yo comply vHiJir provision to 
imish etc" " " . 

hUUies " 

Bdtlkr 

976 ; 61 O. L. R. 


statement of" company*a Zia- 
oUUit^ **'^Meaning of “ UabiliHea,**}^ 
BdtlkR V* PilHHALL, 119271 4 D. L. R. 
R. 805,— CAN. 
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PART ni. SECT. 23, SUB-SECT. 2.— 
B. 

ap. Sale of Goods Act, R. 8. N* B*, 
1927, 6. 4 (1) — Nat applicMe to %mr- 
chase of shares through stockbroker.]^ 
Bevea V. Johnston & Ward, (1930] 
4 D. L. R. 421 ; affg*, [1030] 1 D. L > K. 
219.— CAN. 


PART III. SECT. 23. SUB-SECT. 2.— 
C. (a). 

0 J, Qfi failure of transferee to 

lake up sho/res,] — Re Companies Act, 
Re British Petroleums* Ltd. (B.C.), 
[19251 1 W. W. R. 236.— 'CAN. 

d 1. RepvMaHon — Laches of 

purchaser's womince,]— N esbitt v. 
MoOaktney (AIU.) (1922). 63 J>* U R. 
93*— CAN. 



VoL EL— Companies. Oases 2244a*-*2299a* 


2244a. Securities deposited tor sale & re-invest« 
ment — Misrepresentation — Right to return of 
securities .] — Be Broad Street Press, Ltd. 
(1933), 77 SoL Jo. 448. 

2250a. Valid tender o£ stock.] — -A. contracts 

with B. for the sale of £200 South*Sea stock, 
for £1,360 to be paid on or before the day 
of shutting the transfer books, in order to 
make the Christinas dividend. The money 
not being paid, A. brought his action upon 
the covenant, & in his declaration alleged, 
that he attended at the South-Sea house, for 
the space of an hour before the shutting of 
the books, & was ready to transfer the stock 
to deft., but that he was not ready to receive 
it. On a demurrer, judgment was given for 
deft., pltf. not having made a sufficient 
tender of the stock. In an action upon a 
contract for the sale of stock, it is necessary 
for pltf. to show, that he had made a leg^ 
tender of the stock before he can claim the 
money ; for his attending at the office upon 
the day, & being ready to transfer, is not 
sufficient. He ought to set out in his declara- 
tion, the manner of transferring stock, & 
the time & place when &; where it is usually 
transferred ; these being matters which the 
ct. cannot judicially take notice of. — Staple- 
ton V. Shelburne (1725), 1 Bro. Pari. Cas. 
215 ; 1 E. R. 523 ; aub nom. WiVEUL v. 
Stapleton, 8 Mod. Hep. 08, H. L. 

Annotation : — Consd. Kuasen d. Ooleby (1736), Hidg. temp. 

H. 154. 

2356a. .] — -OoNYBEAH V. British 

Briquettes, Ltd., No. 25y0a, post 

2263. Add. Annotation : — Refd. Lever Bros., Ltd. 
V. Bell, [1931] 1 K. B. 557. 

2269a. .] — Upon the breach of a con- 

tract for the sale of shares, the proper measure 
of damages is, the difference between the 
contract price & the market price at the time 
of the breach. — Powei.l v, Jessopp (1856), 
18 0. B. 336 ; 139 B. R. 1400. 

2269b. .] — Under a contract tor the sale 

of shares in a co. the measure of damages 
upon a breach by the buyer is the difference 
between the contract price & the market price 
at the date of the breach, with an obligation 
on the part of the seller to mitiga^ the 
damages by getting the best price he can upon 
that date. ' If the seller retains the shares 


after the breach, he cannot recover from the 
buyer any further loss if the market falls, 
nor is h© liable to have the damages reduced 
if the market rises. — J amal v. Moolla 
Dawood. Sons & Oo., [1916] 1 A. O. 175 ; 
85 L. J. P. 0. 29 ; 114 L. T. 1 ; 32 T. L. R. 
79 ; 60 Sol. Jo. 139, P. 0. 

Annotationa HiU u. Showell (1918), 87 L. J. K. B* 

1106 ; Lebeaupin v. Crispin, [19201 2 K. B. 714. 

2274a. — .] — The vendee of shares in a 

projected railway, under a contract to be com- 
pleted at a future day, may recover, as 
damages for the non-delivery the difference 
between the price agreed on & the market 
price of the day on which the sale should 
have been completed ; but he is not entitled 
to damages in respect of a further advance 
of price taking place afterwai’ds at the time 
of the actual issuing of the scrip.— T empest 

V. Kilner (1846), 3 O. B. 249 ; 136 E. R. 

100 . 

2280. Add. Annotatioyi : — ^Refd. Eleetwood-Hes- 
keth p. I. R. Oomrs., [1936] 1 K. B. 351. 

2283a. Appointment of new trustee.] — H obson, 
Houghton & Co., No. 2585a, %)ost. 

2299a. .] — An allottee of shares in a com- 

pletely registered joint stock co. but who has 
not executed the deed of settlement of the 
co. cannot under 7 & 8 Viet. c. 110, s. 26, 
enter into a contract for the sale of his shares. 

W. was the allottee of shares in a completely 
registered joint stock co., but had not 
executed the deed of settlement ; his brother 
T., acting under the authority of a power of 
attorney, desired Messrs. N., stockbrokers, 
to sell these shares, & they entered into 
contracts with purchasers accordingly ; 
before the transfers were registered W, 
became bkpt. the brokers were obliged 
at their own cost to complete tlie contracts 
with the purchasers : — Held : dismissing a 
petition by the brokers claiming to have the 
bkpt.’s shares transferred to them, under the 
teims of 7 & 8 Viet. c. 110, s. 26, the contracts 
were null & void, <fe that the assignees of the 
bkpt. were entitled to the shares as part of 
his estate & effects. — Be Edmond, Ex p. 
Neilbon (1853), 3 De G. M. & G. 566 ; 23 
L. J. Bey. 12 ; 22 L. T. O. S. 190 ; 18 Jur. 
297 ; 2 W. R. 121 ; 43 E. R. 218, L. 0. & 
L. J. ; previoiis proceedings (1860), 15 L. T. 
O. S. 435. 


PART III. SECT. 23, SUB-SECT. 2.— 
0. (d) til. 

8t. Waiver.] — Bou. r. Howard 
(1897), 11 Man. L. R. 677.— CAN. 

PART m. SECT. 23, SUB-SECT. 2.— 
0. (e) i. 

2261 i. Nature of remedy.] — Action by 
seller for purchase price is not an action 
for speoiflo performance, but a common 
law action to enforce a money demand. 
— ^MoTavish V. Lanobsu, [1933] 4 

D. L. R. 609.— CAN. 

Bv. Injunotion^Breach of poolino 

X eement — Covenant not to encum^ 
res.l — R eed v. MoVeioh, [1931] 1 
W. W. R. 257.— CAN. 

PART lU. SECT. 28, SUB-SECT. 2.— 
C. (•) ii. 

ra i. — Oriob V . BabTram 

(1912). 22 O. W. R. 182 ; 8 0. W. N. 
1312 : 3 D. L. R. 868.— CAN, 
m u. — Contract between employer 

employee.]— In an action 

npecitlo performance of a oontraot 
for the repurchase of sharee, in which 


the coutracting parties were employer 
& employee: — ueld : (1) employee 

may prove an agreement on the part 
of the principal shareholder to repur- 
ohaeo on termination of the employ- 
ment ; & (2) employee may also prove 
an agreement by the principal share- 
holder to pay dlVidendH at a minimum 
rate, upon the shares. — M acdonald v. 
SoULls, [1925] 2 D. L. R. 926.— CAN. 

m lii. Sale by vendor to 

third party without notice of prior ayree- 
ment .) — Duff v. Rudolph & Lunen- 
burg Gas Oo., Adams v , Lunenburg 
GAS C3o. (N. S.), [19301 2 D. L. R. 801 ; 
revag., [1929] 4 D. L. R. 818.— CAN. 

2260 i. — Against purchaser .] — 
Franklin v . Bearx>on (N. 8.) (1917), 
65 S. 0. R. 613 ; 89 D. L. R. 176.— CAN. 

2266 I. Loss of right to relief — Laches 
— Right to relief from forfeiture of money 
paid.] — A purchaser who has never in 
fact abandoned or receded from his 
contract, but yet, by reason of laches, 
or otherwise from causes not falling 
witnhi abandonment or reoeealon, h^ 
derived himself of the right to 

21 


spedflo performance is, if the vendor 
refuses to accede to speoiflo per- 
formance, primd fade entitled to relief 
from forfeiture of the money paid 
unless Bomo facts are shown which 
would render this relief Inequitable. 
The jurisdiction to grant this relief is 
not limited to oases where the overdue 
payment has been tendered ; ^ the 
relief granted will not uceessarily be 
the return of the whole aniount of the 
purohase money : the seller is entitled 
to have such damages deduoted as lie 
is proved to have sustained beeauHe of 
the buyer’s default ; »& If ho cun be ho 
fully compensated that is enough to 
lustify the romedy.-MoaDEtL e. 
Jardink (B. O.), i D. L. K. G17. 

3 W. W. K. 95. —CAN. 

PART HI. SECT. 23, SUB-SECT. 2.— 
C. (e) lii. 

2269 i. Measure of damages — Afis- 
represeniation as to liabilities of com* 
vanv .] — SisaoNB v. Habbakd 
[1923] 4 D. L. B. 186, 11923) 3 

W. W. R. 105.— CAN. 



Cases 2299b— 2890a. English and Empire Digest Supplement. 


2299b. .] — Where a transfer of shares is not 

I to the registrar’s office the transferor | 
will be liable to the creditor of the company, 
but not liable to contribute as between him* 
self and the other shareholders. — Re British 
Provident Life & Pike Assurance Co., 
Orpen’s Case (1863), 2 New Uep, 225 ; 

9 Jur. N. S. 616 ; nom. Re British 
Provident Life & Fire Assurance Society, ' 
OrpEn, 32 L. J. Ch. 633 ; 8 L, T. 696 ; 
11 W. R. 741 ; on appeal, 33 L.. J. Oh. 67, 
L. JJ. 

-CODSd. He General Provident Asaoe., Oross'a 
Case (1869), 38 L. J, Ch. 683. 

2382. Add. Annotation: — Retd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 

2332a. ,] — Irving v. South Eastern 

Ry. Co. (1867), 29 L. T. O. 8. 64. 

2343a. .] — Spencer v . Ashworth Parting- 

ton & Oo., No. 2070a, ante. 

2344. Add. Annotation : — Consd. Spencer v. Ash- 
worth Partington, [1926] 1 K. B. 689. 

2344a. Transfer of whole Interest In company — 

Indemnity against “ outstanding liabilities 
— Whether unpaid income tax included.] — 

On the purchase by pltfs. in Aug. 1928, of 
the shares interests of defts. in a co., defts. 
undertook to indemnify pltfs. against all 
outstanding liabilities of co. up to the date 
of the completion of the purchase : — Held : 
the words “ outstanding liabUities ” included 
the pa^pient of the income tax & property 
tax which ultimately became payable by the 
co. in respect of the period from Apr. 6, 1928, 
to the date of the completion of the purchase 
in Aug. 1928. — United Kingdom Adver- 
tising Co., Ltd. v. Whiting (1931), 47 
T. L. R. 420, C. A. 

2344b. As between transferee & other share- 
holders.] — The holders of shares, bought in 
open market, although they may have boon 
fraudulently issued by the directors, cannot 
on that ground claim relief against the other 
shareholders, whatever may be their rights 
(te remedies against the directors. — Be 
Mexican & South American Co., Grise- 
wood & Smith’s Case, De Pass’s Case (1859), 

4 De G. & J. 644 ; 28 L. J. Ch. 769 ; 33 L. T, 
O. S.^22 ; 5 Jur. N. S. 1191 ; 7 W. R. 681 ; 
45 E. R. 211, L. JJ. 

Annotations : — Consd. Re Athen89iim Life Ass(;e. Soc.» 
Chlnuock’H Case (1860), John. 714; Re Phoenix Life 
Aesce., Ex p. Hatton (1862). 31 L. J. Oh. 340 ; Re Dis- 
coverers Finance Gorpn., [1908] 1 Ch, 111. Refd. Re Royal 
British Bank, Mixer’s Cano (1859), 4 Do G, & J. 575 ; 
Re Mexican &: South American Co., Costello’s Case (I860), 

2 De G. F. & ,1, 302 ; Re Eagalr Mwyn Mining Co., 
Alexander’s Cose (1861), 3 L. T, 883; Re Consol^ Insco, 
Assocn., Benham’.s Case (1805), 11 Jur. N. S. .381 : Re 
National & Jh-ovincial Marine Insce., Ex p. Parker (1867), 

2 C^h. App. 685 ; Re Smith, Knight, wostou’s Case (1868), 


L. R. 6 Eq. 238 ; Spaokman v. Evans (1868), 19 L. T. 
151 : Re Asiatic Banking Co., Ex p. Colium (1869), 21 
It. T- 350 ; Re Bank of Hindustaji, China & Japan, Ex p. 
Kintrea (1869). 6 Oh. App. 9,0 ; Re Consols Insce. Assoon., 
Glauville’s Case (1870), L. R. 10 Kq. 479 ; He Smith, 
Knight, Battle’s Case (1870), 39 L. J. Ch. 391 ; Re 
European Bank, Masters’ Case (1871), 7 Oh. App. 292 ; Re 
Groat Wlieal Busy Mining Co., King’s Case (1871), 40 
L. J. Ch. 381 ; R. v. Lambourn Valley Ry. (1888), 22 
Q. B. D. 463 ; Re Discoverers Finance Gorpn., Lindlar’s 
Case, 11910] 1 Oh. 312, 

2347. Add. Annotation : — Refd. Delaveime v. 
Broadhurst, [1931] 1 Ch. 234. 

2389. For the paragraph in the original volume 
substitute the following paragraph : — 

Board equally divided.] — Under an art. 

equivalent to Table A, art. 22, the extrix. of 
a deceased member of a co, had the right to 
be registered as a member, subject to the 
directors’ absolute discretionary right to 
decline such registration. At a board meet- 
ing of the two directors to consider the 
extrix. ’s application for registration, one 
director proposed & the other opposed 
registration. The board being equally 
divided, there being no casting vote, the 
proposal was not carried, & the secretary 
was instructed to wiite to the extrix. ’s solrs. 
accordingly & to return all the documents, 
namely, a transfer by the extrix. to herself 
certificates & registration fee; — Held:, the 
board’s right of declining registration required 
to be actively exercised by a vote of the board 
ad hoc, & the mere failure to pass th(5 proposed 
resolution for registration was not a formal 
active exercise of the right to decline ; the 
extrix.’s absolute right to registration there- 
fore remained intact, & the register must 
be rectified accordingly. — Re Hackney 
Pavilion, Ltd., [1924] 1 Ch. 276 ; 93 

L. J. Ch. 193 ; 130 L. T. 058. 

2390a. Presumption of bona fides.] — By one of the 

articles of a8st)cn. of deft. co. it was provided 
that : “ 'The directors may decline to register 
any transfer of shares made by a member 
who is indebted to Uie co., or in case the 
transferee shall be a person of whom the 
directors do not appi-ove or slmll bo con- 
sidered by them to be objectionable or the 
transfer shall be considered as having been 
made for purposes not conducive to the 
interest of the co. 6c tiie dii'octors shall not be 
bound to specify the grounds upon which the 
registration of any transfer is declined under 
tliis article.” A sliareholder sought to 
transfer a number of his sliares, but the 
directors declined to register the transfer. 
By another article the holder of 1 share and 
1 vote, the holder of 5 shares had 2 votes 6c 
there was an additional vote for every 
additional 10 shares, with the result that by 


PART m. SECT. 23, SUB-SECT. 3.— 
D. (b). 

238111. .]-~Abi)UL V.A11AP, 

etc. V. HAfflAKAIXl ATIBHAI, RTC. 
(1925), I. L. R. 50 Bom. 229.— IND. 

2381 Hi. .1 — ^MoLbod v. 

Braziuak Traction Light & Power 
Co., Ltd., [1927] 2 B. L. R. 875 ; 60 
O. L. R. 253.— -CAN. 

2337 Hi. — — CancelUi’ 

tion of restHctive endorsement by irana^ 
feree.\ -Mathers v. Royal Bank op 
Canada (1913), 29 O. L. R. 141; 4 
O. W. N. 1481.— CAN. 

PART m. SECT. 23. SUB-SECT. 4. 
2344 1. XtOer ae—Transfer aubject to 


understanding aa to aaseta of company — 
Transferee bound.} — Re HobreokeiFs 
Estate. [1926] 1 D. L. R. 655 ; 68 
N. S. R. 378.— CAN. 

eg. Right to transferee to reject or 
return ircinafer .} — A provision of the 
affreement gave the transferee of the 
shares an option or right, on the 
happening of two conditions, to reject 
or return the transfer & to demand 
back the money paid by him, tbo con- 
ditions being the failure of the trans- 
feror to exercise the option given her to 
repurchase the shares & the discovery 
that her title to the shares was de- 
fective :■ — Held : said provision gave 
deft, the transferor, no ri^ts, but 
merely imposed additional ooiigations 
on her. — ^MoRae v. Law. [1936] 2 

22 


W. W. R. 60.— CAN. 

PART ni. SECT. 28. SUB-SECT. 5.— 
B. (a). 

b i. .] — A provision In the charter 

of a CO. incorporated under Ontario 
Cos. Act, that " the shares of the oo. 
shall not be transferred without the 
consent of the board of direotors ” 
i« valid . — Re Phillipa & La Paloma 
Hweets, Ltd. (1921), 60 D. L, R. 577 ; 
51 O. L. II. 126.— CAN. 

PART III. SECT. 23, SUB-SECT. 6.— 
B. (b) ii. 

2373 ii. .}— Rc PHILLIPS & 

La Paloma Sweets, Ltd. (1921), 
66 D. L. R. 577 ; 51 O. L. R. 125.— 

CAN. 
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splitting a holding of sha.res, tlio voting power 
could be increased. It was alleged that the 
directors had systematically rejected transfers 
in order to prevent an increase in the voting 
power of the shareholders, in an action to 
enforce registration of the transfer it was 
sought to adduce evidence that the directors 
had refused registration in accordance witli 
that sj^stematic practice: — Held: (1) cvh 
dencc as to the rejection of transfers on 
previous occasions was inadmissbile, as it 
could not be material to the issue in the 
i:)resent case ; (2) in the absence of evidence 
to the contrary the directors must be taken 
to have acted reasonably & hand fide^ & as 
they were not hound to disclose their reasons, 
tliere was no ground for interfering with their 
exercise of their discretion. — Beruy &; | 
Stewart v, Tottenham Hotspur Footbau. 
^ ATHI.ETIC Co., T.td., [19:h)] 3 All E. R. 554 ; 
53 T. L. R. 100 ; 80 Sol, Jo. 054. 

2408. Add. Annotation: — Refd. Berry v. Totten- 
ham ilotsxjur Football & Atiilotic Co., [1936] 

3 All E. H. 554. 

2409. After this case add : — 

.] — Compare Discovery, Nos. 1705a, 

1705 b, pofit, 

2412. Add. Annotation : — As to (1) Refd. Re 
King’s Settlement, King v. King, [1931] 2 
Ch. 294, 

2419. Add. Annotations : — Apld. Klcinwort, Sons 
& Co. V. Associated Automatic Machine 
Corpn., Ltd. (1934), 151 L. T. 1, H. L. Dlstd. 
P(d/erborougii Trust, Ltd. v. Steel Industries 
of Great Britain, Ltd. (1934), 78 Sol. Jo. 861. 
Refd. De Tchihatchef v. Salerni Coupling, 
Ltd., [J932j 1 Ch. 330. 

2419a. .] — Where in fact the secretary 

of a CO. is permitted to certify transfers, his 
authority in that bchaK only extends to 
acknowledging the receipt of certificates 
wliich are in fact lodged, &, if he certifies a 
transfer when no certhicate has in fact been 
lodged, bis statement in that behalf is not in 
law tlie statement of the co. — Kleinwort, 
Sons & Co. v. Associated Automatic 
Machine Corpn., Ltd. (1934), 151 L. T. 1 ; 
60 T. L. R. 244 ; 78 Sol. Jo. 153 ; 39 Com, 
Cas. 189, H. L. 

Annotation: — Distd. reterborouprh Trust, Ltd. v. Steel Indua- 
trios of Great Britain, J.td. (1934), 78 Sol, Jo. 861. 

2427a. Party registered as executor — Subsequently 
becoming owner — Duiy of company to register 
without formality of transfer.] — ^Pltf. was the 
exor. of a testator who died in 1928 possessed 
of four debentures in the deft. co. He gave 
the residue of his estate to pltf. & to his 
widow in equal shares. Pltf, in due course 
was registered with the co. in his representa- 
tive capacity on production of the probate, 
& on a division of the estate later on he 


claimed to be registered as owner, he having 
accepted the debentures as part of his share. 
The CO. refused Sc required a transfer to be 
executed to himself under condition 4 en- 
dorsed. Pltf. refused to comply <fe com- 
menced this action, claiming a declaration 
that he was entitled to be registered as owner 
without any such formality as required ; — 
Held : in the circumstances, the transfer 
asked by the co. was an idle formality. They 
were bound to register the person entitled, & 
had already registered pltf. in his representa- 
tive capacity & ought now to do so as owner. 
He was entitled to the declaration asked. — 
Edwards v. Ransomes Sc Rapier, Ltd. 
(1930), 143 L. T. 594. 

2452a. Transfer to director of over- 

payments made to vendor by company,]- 

A partnership business was sold to a co. for 
a sum of money which was satisfied by an 
allotment to the vendors of a number of fully 
paid shares in the co. It was subsequently 
discovered that, owing to mistake in the 
valuation, the partners had been overpaid 
by the co., in order to adjust the matter, 
two of them, on behalf of themselves Sc tlieir 
co-vendors, voluntarily transferred to the 
chairman of the board of directors of the co, 
3,000 shares upon trust to use or sell them 
for the benefit of the co. An action was 
comnjencod against the chairman of the 
board of directors Sc the co. in which the 
pltfs. claimed that he held the shares as 
trustee for the individual shareholders Sc in 
which they sought an injunction restraining 
him from voting, at any meeting of the co., 
as the holder of tiie shares: — Held: (1) on 
the evidence, the chairman of the board of 
dixectors held the shares, not for the beneQt 
of the individual shareholders, but for the 
benefit of the co.. Sc that he hold them on 
trust, at his discretion, to sell them ; (2) the 
transfer did not offend against any principle 
laid down by any of the decided cases, Sc that 
the transaction was not made invalid by 
reason of the transfer having been made to 
a nominee on trusts which involved an 
obligation on the trustee to vote in respect 
of the shares as the co. might from time to 
time direct. — Kirby v. Wilkins, [1929] 2 Ch. 
444 ; 142 L. T. 16. 

Annotation : — Refd. J^owo v. Petou Walker (WalTin^?ton) & 
Hobtirt Gain A' Sons, Ltd. (1935), 80 Sul. .)o. 32. 

2456a. Provision of financial assistance by company 
for purchase of own shares — 1929 Act, s. 45 — 
What amounts to.] — Deft., being a director <fc 
manager of pltf. co., who carried on business 
as garage proprietors Sc motor-car dealers, 
entered into a written agreement \vith Hie 
co. in consideration of a cash jiayment to 
resign both positions, covenanting also not 
to carry on or assist in carrying on a similar 


PART III. SECT. 23, SUB-SECT. 8.— 
A. (b). 

2428 ll, .] — An agroement 

for the sale of shares does not imply 
a further agreement to have the trans- 
feree's name registered as the holder. — 
Domingo r. De Souza (1928), I. L. R. 
50 All. 696.—IND. 

t L Claim to registration by 

assignee of insolvent rnemJber. L—The 
arts, of assocn. of a proprietary co. 
provided that the refinilatlona in Table 
A, in the Companies Act should not 
apply, but contained no transmission 


clause providing: for the registration 
as a member of the co. of any person 
becoming entitled to shares in conse- 
quence of the insolvency of a member. 
The directors were given power in 
their discretion to refuse to register the 
transfer of shares to any person they 
should not approve as transferee. On 
the insolvency of one of the members 
the directors declined to register his 
assignee in insolvency os a member in 
respect of the Insolvent's shares. The 
assignee applied to the ct, to order 
rectification of the regrlster of members 
by inserting therein his name as the 
holder of the shares : — Held : the 

23 


application must be refused. — A 
G. Dean Prophiktaky, Ltd. 0 929), 
V. L. K. 140.— A US. 


gd. CeHincate WmTEREAn 

V. Bridgek IIeN'KNOK & Co., 

.3 D. L. U. 408 ; 0 F. L. J. (CJao.) 5.— 

CAN. 


art III. SECT. 23, SUB-SECT. 12,— 
A. 

2456 i. Loss of right to impeach— 
ransfer acted on by parties company,] 
Wairakwi, Ltd. v. Cleave, 11925] 
. Z. L. R. 624.-~N.Z. 
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business within a certain radius for a period 
of five years. The agreement further pro- 
vided that ho should transfer his shai*e- 
holding in the co. to another dii*ector for 
£250, & this sum was paid to him by a cheque 
drawn on the co.’s account : — Held : 

(1) assuming the agreement to be one between 
employer & employee, the restrictive covenant 
was not rendered invalid as being contrary 
to public policy by reason of the fact that it 
was entered into on the termination of the 
emphjyment instead of at the beginning ; 

(2) if the payment for the shares by co.’s 
cheque was such as to contravene sect. 45 (1) 
of 1929 Act & to render the co. liable to a 
fine under sub-sect. (3), which was not proved, 
the agreement was not thereby rendered 
invalid. — Spink (Bournemouth), Ltd. %\ 
Spink, [1936] Oh. 544 ; [1936] 1 All E. R. 
597 ; 105 L. L Ch. 185 ; 155 L, T. 18 ; 52 
T. L. R. 366 ; 80 Sol. .To. 225. 

2463. Add, Annoiationa : — Hefd. I. R. Comrs. t\ 
Allan (1925), 9 Tax Cas. 234 ; Royal Bxch.ange 
Assce. V. Hope, [1928] Oh. 179. 

2473a. .] — Re Smith, Knight & Co., Hakim’s 

Case (1869), 7 Ch. App. 296, n. 

2475. Add, Annotation : — Apld. Delavenne v. 
Broadhurst, [1931] 1 Ch. 234. 

2523. Add, Annotations : — Dlstd. Re Park Ward» ' 
[1926] Ch. 828. Refd. Lever Bros., Ltd. v, 
Beil, [1931] 1 K. B. 657. 

2578. Add. Annotation : — Refd. Shuttleworth v, 
Gim (Maidenhead) (1926), 43 T. L. R. 83. 

2580. Add, Annotation : — Dbtd. Shuttleworth v, 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 

2585a. Article restricting right of transfer^Con- 
struction.] — Arts. of assocn. restricting transfer 
of shares must be so construed as not un- 
reasonably to prevent shareholders from fairly 
reasonably exercising their powers as 
members of the co. 

Testator appointed his wife, a son, & two 
other persons exore. & trustees of his will, 
whereby he bequeathed his residuary estate 
to the trustees on trust to sell &> convert & 


to hold the proceeds, after the wife’s death, 
upon trust as to one-third thereof for the said 
son, as to the remaining two-thirds for the 
other children of testator alive at testator’s 
death. The residue included shares in the 
co., some in testator’s name, the remainder 
in the name of another as his nominee or as 
trustee for him. The wfil was proved by the 
widow & the son only. They caused these 
shares to be registered in their own names 
without qualification, as the arts, of the co. 
disqualified transferees from receiving notice 
of or voting at meetings. Later they 
appointed an additional trustee of the will^ 
& in order to vest the shares jointly in them 
Sc him, all three executed a transfer. This 
was presented to the co. for registration, but 
registration was refused on the ground that 
the restrictions on transfer imposed by the 
articles applied: — Held: the transfer could 
be justified under the arts . — Re Hobson, 
Houghton & Co., [1929] 1 Ch. 300 ; 98 
L. J. Ch. 140 ; 140 L. T. 496. 

2585 b. Right to transfer to another 

member of company. — Certain shareholders 
in a private co. commenced an action to 
restrain certain members of the co. from 
transferring shares otherwise than in accord- 
ance with the arts, of assocn. The sub- 
stantial question, which came before the ct. 
upon motion, was whether one member was 
entitled, under the articles, to transfer shares 
to another member. The material articles 
were as follows : — 

Art. 5 : “ The directors may in their 
absolute & uncontrolled discretion refuse to 
register any proposed transfer of shares, & 
clause 20 of Table A shall be modified 
accordingly. No shares shall in any circum- 
stances be transferred to any infant, bkpt., 
or person of unsound mind. Save as hereby 
otherwise provided, no share shall be trans- 
ferred to any person who is not a member of 
the co. so long as any member or failing such 
member any person selected by the directors 
is willing to purchase the same at the fair 


PART III. SECT. 23, SUB-SECT. 13. 

—A. 

so. Transfer of shares of director's 
wife,] — Resp, was the holder of shares 
not fiilly paid up In the bkpt. co. 
Her husband was a director of the oo., 
& she had given him a power of attorney 
authorising him to indorse & transfer 
her certifleatea & transact any business 
Mth the co, which she could transact 
in person. Reap, was also a share- 
holder in another oo. of which her 
husband was a director. Under the 
constitution of the bkpt. co. its share- 
holders could not sell or di 8 i) 08 e of their 
Bhari5$ except with the leave of the 
directors evidenced by a resolution 
of the hoard. All the directors of the 
bkpt. CO. except one were indebted to 
It on their shares. At meetings of the 
directors where as a rt^sult of a pre- 
arran^ment each direofcor in turn, 
except the one not Indebted, refrained 
from voting on rwlutions in which 
he was interested, resolutions were 
passed, in pursoahoe of the pre- 
arrangod scheme, which resolutions 
authorised the exchange of resp.^s 
shares In the bkpt. oo. for shares in the 
other co. & the purchase from her by 
the bkpt. 00 . of the shares so received 
by her from the other, co., the purchase- 
price being payable by crediting her 
with full settlement of the ajnount 
owing by her to the bkpt. oo. Slmljar 
resolutions were passed with respect 
to the shares & indebtedness of the 


Indebted directors. Her husband voted 
on the resolutions affecting her ; — 
Beld : apart from the question of the 
validity of the resolutions, the trans- 
action should be set aside on the ground 
that it was a sham & did not fall within 
the cases in which It has been held 
that a bond fkte out-&-out transfer 
of partially paid shares on the eve of 
insolvency of a oo. will b<^ upheld, 
even though made to an Insolvent Sc 
for the purpose of getting rid of the 
liability thereon. — CT lark (U, P.) & 
Co., Ite. Shimmin v. Clark. 11932) 2 
W. W. ll. 370 ; [1933] 3 D. h. R. 702 ; 
46 B. O. R. 355.— OAN. 

PART ni. SECT. 23, SUB-SECT. 14.— 
A. 

2521 i. Contract for sate of shares-^ 
Before prcaentcUion of petition — Whether 
void. ] — A share being a ius in personam, 
the mere fact that liquidation has 
intervened cannot. In the absence of a 
clear agreement to that effect, prevent 
enfoi'oement of a purchase of shares 
ooDoIuded at a piior date, the pur- 
chaser taking the chance of any 
depreciation m market value mean- 
while. — U nion Share Acenoy Liqui- 
dators V. Hatton, [19271 App. D. 


PART ni.'SKCT* 28, SUB-SECT. 15.-v- 
A. (b) 1. 

•a. Bwrefum in name of infant — 

24 


Whether complete gift of shares to infant,] 
— In 1 920 reap, purchased out of his own 
funds shares in a limited co., & directed 
that the shares should be registered 
in the name of his son who was then 
ten years old. The son attained his 
minority, In Scots law, in Sept. 1923. 
The share certificates were held by 
resp. until July, 192.5, when he de- 
posited them with hJs law agents on 
behalf of the son. Dividend warrants 
were iesuod regularly in the sou’s name. 
Resp., on behalf of the son, claimed 
repayment for the yeai' ended Apr. 5, 
1926, of the tax deducted from the 
dividends on the shares. The Crown 
contended (a) that to make a gift by 
a father to his son effective there 
must bo a delivery either to the donee 
or to some third person for him : 
(b) that as the son was a pupil child at 
the date of the alleged gift he was 
incapable of acting or consenting, & 
that resp., as tutor of the pupil child, 
was the only person who could act for 
him ; (c) that os resp, had done 

nothing beyond taking the title to the 
shares in the son’s name, the shares 
remained under the control Sc at the 
disposal of resp. The claim was 
allowed by the General Comrs. who 
held that the shares had been effectively 
donated to the son Sc were his sole 
property : — Held : an effective donation 
of the shares had been made. — Inland 
Revenue OoMRa. v. Wilson, [1928] S.O. 
(H. L.) 42 ; 13 Tax Cos. 789.— SOOT. 
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alter provided*^^ Art. 0 ; In order to 
aaoertain whether any member or person 
eeleoted as aforesaid is willing to purcnase a 
share the fair value, the person whether a 
member of the co. or not proposing to 
transfer the same, hereinafter called * the 
retiring member,’ shall give notice in writing, 
hereinafter described as a * sale notice,’ to 
the co. that he desires to sell the same, & 
until otherwise determined by the co. in 
general meeting the same shall be offered 
among the holders of ordinary shares in 
proportion as near as may be to their existing 
holdings thereof and any not accepted by 
them shall be offered to such other persons 
as the directors shall determine. Such notice 
shall constitute the co. the agent of the 
retiring member for the sale of such shares 
to any member of the co. or a person selected 
as aforesaid at the fair value. No sale notice 
shall be withdrawn except with the sanction 
of the directors ” : — Held : there was nothing 
in the language of arts. 5 & 6 which gave rise 
to the necessity of implying any restriction 
upon the right of a member of the company 
to transfer shares therein to another member. 
— Delavenne V. Broadhurst, [1931] 1 Oh. 
234 ; 100 L. J. Ch. 112 ; 144 L. T. 342. 

2589a. Finance Act, 1927 (c. 10), s. 

65. — What amounts to ** issue ” of shares] — 

In connection with a scheme for the recon- 
struction of a company a new co. was formed 
to enter into a sale agreement to acquire 
the undertaking of the existing co. The 
consideration for the agreement was to con- 
sist, in addition to the discharge by the new 
CO. of certain liabilities of the old co. of the 
allotment of shares in the new co. to the 
shareholders in the old co. Letters of 
allotment were sent to these shareholders, 
accompanied by a form of renunciation. 
Before the original allottees were registered 
some of them renounced in favour of other 
persons, with the result that of the first 
registered shareholders in the new co, those 
who had been shareholders in the old co. 
held less than 90 per cent, of the shares in 
the new co. The question of the stamp duty 
payable on the sale agreement & other 
documents was submitted for adjudication, 
the co. contending that the sending of the 
letters of allotment constituted an “ issue ” 
of shares to the original allottees, & that the 
conditions of exemption from ad valorem 
duty laid down in the Finance Act, 1927 
(c. 10), s. 66, were complied with. The 
Oomrs, of Inland Revenue decided that ad 
valorem duty was payable ; — Held : the 
allotment letter accompanied by the form 
of renunciation was not an issue of shares, 
but only notice that the allottee was entitled 
to demand that shares should be issued either 
to himself or, if he preferred It, to his nominee 
to be named in the form of renunciation. 
Therefore the Oomrs. were right in claiming 
ad valorem duty. — Oswald Tillotson, Ltd. 
V. Inland Revenue Combs., [1933] 1 K. B. 
134 ; 101 L. J. K. B. 737 ; 147 L. T. 481 ; 
48 T. L. R. 628, 0. A. 

Annotation : — Reid. Re Walker *8 Settlement, Boyal Exchange 
Aaeuranoe r. Walker, [1935] Oh. 667. 


AtMOCrv. .j UO. lU XV xv 

acquired all the issued ordinary shares of 
the C. Co. for a cash consideration. In 1036, 
it acquired practically all the issued pre- 
ference shares, in consideration of the 
allotment of preference shares of applt. co. 
It was contended that the transfers effecting 
the acquisition of the preference shares in 
1936 were exempt from stamx) duty under 
Finance Act, 1027 (c. 10), s, 55 : — Held : the 
consideration for the acquisition of the 
ordinary slxares was cash, not the allot- 
ment of shares, & it could not be said that 
api)lt. co. had increased its capital with a 
view to the acquisition of 90 per cent, of the 
share capital of the C. Co. The transfers 
were not entitled to the exemption claimed, 
attracted the usual ad valorem conveyance 
duty. — Lever Btu’)s., Ltd. v. Inland Re- 
venue Oomrs.. (1937] 4 All E. K. 227 ; 54 
T. L. R. 67; 81 Sol. Jo. 901. 

2590a. — — .j — Those in control of 

deft. co. were desirous of converting it into 
a private co., A were anxious to prevent 

this being done. With this j>urx) 08 e in view 
pltfs. executed 44 transfers, each being a 
transfer of tive £1 shar(‘s for a stated con- 
sideration of £5. Each transfer was stamped 
1**. (which is the correct duty on a transfer for 
£5), but bore no adjudication stamp. It was 
proved that no consideration money x)assed, 
& that the transfers were not transfers ux>on 
a sale of the shares. The co. refused t-o 
register the transfers for the reason that 
they were not duly stamx)ed : — Held : (1) the 
CO. was justified in refusing to register the 
transfers. The transfers, not being con- 
veyances on sale, must be stamped either as 
voluntary conveyances, in which case hlnance 
(1909-10) Act-, 1910 (c. 8), s. 74 (2), required 
that the stamp duty should be adjudicated, 
or under vSclied. to the Stamp Act, 1891 
(c. 39), as conveyances or transfers of any 
kind not iheroinbefc'U'e described, in which 
case that Act required tliem to >)e stamped 
10s. ; (2) following Maynard v. Confiolidated 
Kent Collieries Corpn.. [1903] 2 K. B. 121 ; 
9 Digest 370, 3250, the duectors, in con- 
sidering whether tlie transfer was duly 
stamped, were entitled to go behind tlie 
consideration stated in the transfer. — CV) ny- 
BEAR V, British Briquettes, Ltd., [1927 J 
4 All E. R. 191 ; 81 Sol. Jo. 943. 

2608. Add. Annotation : — Refd. Re Oooi)er (Euth- 
bert) & Sons, Ltd., [1937] Ch. 392. 

2637. Add. Annotation : — Refd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 689. 

2646. Add. Annotation : — Refd. Ellis Trustee v. 
Dixon- Johnson, {1924] 2 Oh. 461. 


2658. Add. Annotation : — Refd. Weld v. Petre, 
[1929] 1 Oh. 33. 

2667a. What amounts to sale.]— Stock 

transferred as a security for a floating balance, 
& under an agreement to continue it trans- 
ferred & re-tran8ferr:jd by & to the creditor 
by way of loan : — Held : 

Dennison (1797), 3 Ves. 552 ; 30 E. B. llo2, 

Annotation : — Apld. Lanf?ton v. Waite (1868), L. R. 6 Eq, 
105. 


PART IIL SECT. 24, SUB-SECT. 6. 
2645 L Whether gift complete .} — 


Gifts of shares i — H^d t not comi lete 
Ontil at least the transfers were handed 
to, the respeotive transferees. — Oom- 
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2660* Add, Annotation : — Refd. Ellis Trustee v, 
Dixon- Johnson, [1924] 2 Oh. 451. 

2689a. Whether mortgagee bound to obtain 

best price.] — Semhle : a mtgee. of shares is not 
bound to watch the market so as to sell them 
at the highest price ; & he does not by failing 
to sell at the most favourable opportunity 
lose his right to prove against the estate of 
the mtgor. — Re McMubdo, Penfield v, 
McMurdo, [1902] 2 Ch. 684 ; 71 L. J. Oh. 
691 ; 86 L. T. 814 ; 50 W. R. 644, 0. A. 

2694. Add, Annotation: — Apld. Weld v, Petre, 
[1929] 1 Cb. 33. 

2703a. No lien conferred by articles of associa- 

tion.] — Bye-laws of applt. bank, made under 
its Act of incorporation, provided : (44.) 

“ the directors may decline to register any 
transfer of a share made by a shareholder 
who is indebted to the bank ’’ ; (57.) “ the 
directors may deduct from the dividends 
payable to any shareholder all sums of money 
due by him to the bank on account of calls 
or otherwise.” In Nov. 1924, the registered 
holder of two shares tissigned them in writing 
to resp. as security for money due ; he 
executed no transfer but deposited the share 
certilicate with resp. In May 1925, the bank, 
which had no notice of the assignment, 
obtained judgment against the shareholder 
for money due from him, & seized the shares 
in execution. There was no evidence that the 
shareholder’s liability to the bank existed 
at the date of the assignment : — Held : the 
bye-laws gave the bank no lien on the shares 
for the debt to them, & resp. was entitled 
under the assignment to a charge in priority 
to the bank’s rights under the execution. — 
Bank op N. T. Butterfield & Son, Ltd. v, 
OOLINSKY, [1926] A. 0. 733; 95 L, J. P. O. 
102; 135 L. T. 584, P. C. 

2705. Add, Annotation : — Consd. Kirby v. WUkins, 
[1929] 2 Ch. 444. 

2706. Add, Annotation : — As (1) Dlstd. Kirby v, 

Wilkins, [1929] 2 Ch. 444. 

2707. Add, Annotation : — Consd. Kirby v, Wilkins* 
[1929] 2 Ch. 444. 

2715. Add. Annotation : — Expld. Kirby v. Wilkins, 
[1929J 2 Ch. 444. 

2769. Add. Annotation: — Dlstd. Re Burradon & 
Coxlodge Coal Co., Martin’s Bank v. The Co. 
(1930), 23 B. W. C. C. 7. 

2793. Add. Annotation: — Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 ].. J. Oh. 487. 

2798a. For what amount — Shares reissued.] — 

{11 Where a co. in pursuance of its arts, of 
assocn. has forfeited shares for non-payment 
of moneys due on allotment & calls, the 
arts, provide that notwithstanding forfeiture 
the ex-shareholder shall be liable to pay all 
calls or other money owing upon the shares at 
the time of the forfeiture, & the shares are 
subsequently sold & reallotted to other 
persons with the result of a loss to the co., 
the co. on the subsequent bpkey. of the ex- 
shareholder is only entitled to prove for the 


ax;tual loss suffered, that is the difference 
between the amount received on the reallot- 
ment of the forfeited shares <fc the amount 
due at the date of the forfeiture. 

(2) Any payment of the uncalled capital 
by the new allottee.s must enure for the benefit 
of the original allottee who has forfeited the 
shares & release him pro tanto in respect of 
the damages for which his breach of contract 
in failing to pay the calls rendered him liable. 
— Re Bolton, Ex p. North British Arti- 
ficial Silk, Ltd., [1930] 2 Ch. 48 ; 99 

L. J. Oh. 209 ; 143 L. T. 425 ; [1929] B. & 
O. R. 141. 

2799. Add. Annotation : — Refd. Re Darwen & 
Pearce, Associated Paper Mills v, Barnes 
(1920), 95 I.. .1. Oh. 487. 

2820a. .] — Re Bolton, Ex p. North 

British Artificial Silk, Ltd., No. 2798a, 
ante. 

2821. Add, Annotation : — Consd. Re Bolton, Ex p. 
North British Artificial Silk, Ltd., [1930] 2 
Ch. 48. 

2822. Add. Annotation : — Apld. Re Bolton, Ex p> 
North British Artificial Silk, Ltd., [1930] 2 
Ch. 48. 

2823. After this case add : — 

.1 — See, 7\ow, Companies Act, 1929 (c. 23), 

8. 142. 

2833a. Appointment by majority — Validity.] — 

The rule of.corpn. law that when a duty is 
delegated to a body of persons those i)ersons 
can act at a meeting does not apply to the 
case of arts, of assocn. of cos. incorporated 
under Cos. Act. 

By Art. 90 a of the arts, of assocn. of a co. 
it was provided as follows : ” the governing 
directors shall have power from time to 
time & at any time to appoint & remove at 
will additional directors & to define limit 
their pc)wei*s & duties provided tliat the total 
number of directors shall not exceed the 
prescribed maximum. Any director so ap- 
pointed shall retire from office at the next 
general meeting, but shall be eligible for re- 
election subject to the approval of the 
governing directors. In all quest urns arising 
the opinion of the governing director or 
directors shall prevail.” Two out of the three 
governing directors of the co. having, against 
the will of the third, by a resolution purported 
to appoint additional directors : — Held : on 
the construction of Art. 90 a, the power’s 
conferred on the governing directors by that 
article were to be exercised by all of them, 
& the resolution was, therefore, invalid. — 
Perro'et & Perrott, Ltd. v, Stephenson, 
[1934] Ch. 171 ; 103 L. J. Ch. 47 ; 150 L, T. 
189 ; 50 T. L. R. 44 ; 77 Sol. Jo. 816. 

2839. Add. Annotations : Worcester Oor- 

setry, Ltd. v. Witting, [1936] Ch. 640; Refd. 
Re Jones (R. E.), Ltd. (1933), 50 T. L. R. 31. 

2840. Add. Annotation : — As to (2) Apld. Wor- 
cester Corsetry, Ltd. v. Witting, [1936] Ch. 
640. 

2841a. .] — The arts, of a co. provided (art. 

12) : “ Until otherwise determined by a 


PART III. SECT, 26, SUB-SECT. l.—A. 

sa. Surrender for cancellation — 
Failure of company to oboerve terms — 
Whether enforceabtk by injunction .} — 
McDouqalb V . Wilson, [19331 3 
D. L. R. Ul.—CAN. 


PART III. SECT. 28, SUB-SECT. l.—C. 

Bb. Fraudulent cancellalimi by com- 
pany — Bar to action — Locto.J— P at- 
TEBSON V. VULOAN IKON WOKK8. LTI>. 

(B. C.), [1929] 4 D. L. R. 608 ; on 
tl, U930J 1 W. W. R. 640: 2 

R. 961 ; 42 B. O. R. 300.-~OAN. 
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PART 111. SECT. 27, SUB-SECT. 6.— A. 

m i. Plea of limitation .] — Habib 

HouJi V . Standard Alitminium & 
Brass Works, hrD . (192.5), I. L. R. 
49 Bom. 715.— IND. 



general meeting the number of directors shall 
not be less than two nor more than seven.” 
The arts, also adopted arts. 83 & 85 of 
Table A, 1908 Act : — Held : the power of 
appointing additional directors had not been 
delegated to the directors so as to exclude 
the inherent power of the co. in general 
meeting to apjjoint directors. — Worcester 
CoRSETRY, Ltd. v. Witting (1932), [1030] Ch. 
010 ; 105 L. 3. Ch. 385, C. A. 

2844. Add. Annotation: — Refd. Re Jones (R. E.), 
Ltd. (1933), 50 T. L. R. 31. 

2850. Add Citation : — 13 Mans. 316. 

2854. Add. Annotation : — Refd. Neuschild v. 
British Equatorial Oil Co., [1925] Ch. 346. 

2856. Add. Annotation : — to (3) Refd. Kerr v. 
Marine Products (1928), 44 T. L. R. 292. 

2879a. .] — (1) A private co. was governed 

partly by special ails. & partly by Table A. 
Table A, aiL 70, fixed the qualification of a 
director as the holding of at least one 
share.” Special art. 20 empowered the 
directors to appoint any other ** qualified 
person ” either to fill a casual vacancy or as 
an addition to the board. At a full board 
meeting on Saturday, Nov. 14, transfers of 
shares to two outsiders were duly passed for 
registration, after which the transferees were 
foi*thwith elected dii’ectors. The transfers 
were registered on the following Monday : — 
Held : though before their appointment the 
transferees had acquired an absolute right 
to registration, they were not “ qualified 
persons ” before actual registration, A their 
appointment as directors was invalid. 

(2) A director was due to retire by rota- 
tion at the annual general meeting on 
Wednesday, Nov. 11, & part of the business 
of which notice was given was the election 
of a director in his jilace. Tlie retiring 
director’s re-election was moved at the 
meeting, but the matter, though discussed, 
was not finally dealt with, <fe the meeting was 
adjourned successively to Thursday, Nov. 12, 
Saturday, Nov. 14, & Tuesday, Nov. 17. 
At tlie last adjournment the original motion 
for the retiring director’s re-election was put 
& lost, & another shareholder was proposed 
& elected in his place : — Held : as the 
adjourned meeting was merely a continuation 
of the original meeting ab which the question 
of the retiring director's re-election or re- 
placement was considered, the proceedings 
were in order, & Table A, art. 82, had no 
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application. (3) Semble : Table A, art. 82, 
only applies to a case where the retirement 
of a director by rotation & the necessity for 
his re-election or replacement is entirely lost 
sight of at the annual meeting. — SPENCER v. 
Kennedy, [1920] Ch. 125 ; 95 L. J. Oh. 240 ; 
134 L. T. .591. 

Annatation : — Aa to (3) Dbtd. Holt v. Catterall (1931), 47 
T. li. 11. 332. (I am not satisfied that Mr. Justice 
Astbury, by Ills remarks atp. 135, meant to say anything 
of tho kind, per Maugham, J.) 

2889. Annotaiiofis : — For “Howard v. Sadler, 
[1895] 1 Q. B. 1 ” read “ Howard v. Sadler, 
[1893] 1 Q. B. 1. 

2895a. Transfers of shares passed before election- 
Transfers not registered until after election.] — 

Spencer v. Kennedy, No. 2879ii, ante. 

2905. Add the following paragraph : — 

(3) As to the shares taken for attendance 
fees, I am also of opinion that applts. are not 
liable to contribute in respect of those shares. 
They were taken, as it seems to me, 
improperly token, as paid-up shares, but the 
same principles which apply to the 100 
shares apply, as I think, to these shares also 
(Turner, 1>.J.). 

2922. Add. Annoiatloyis : — Refd. Biddulph & res- 
trict Agricultural Soc. v. Agi’icultural Whole- 
sale Hoc. (1920), 95 L. 3. C’li. .570 ; Re Farrer 
(T. N.), Ltd.. [1937] CIj. :’>r)2. 

2944. Add. Anyioiations : — Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853; Re Etic, 
[1928] Ch. 801. 

2965a. Remuneration not authorised by general 
meeting.] — Pltf. was a director of deft, co., 
which had adopted Table A with some modi- 
fications, at a meeting of tho boai*d a service 
agreement was approved, signed, & sealed 
appointing pltf. “ overseas director ” at a 
salary of £1,800 a year. Pltf. proceeded over- 
seas & performed his duties under the 
agreement till differences arose he resigned. 
In an action by pltf. for salary due under the 
agi'oement : — Held : the agreement was ultra 
vires the board, & since pltf.’s remuneration 
had never been determined by the co.* in 
general meeting, as required by Table A, 
art. 60, he could not recover, but must i‘epay 
to the co. on their counterclaim the money 
paid to him under the agreement. — Kerr v. 
Marine Products, Ltd. (1928), 44 T. L. R. 292. 

2972. Add. Annotations : — Refd. Bell v. Lever 
Bros., Ltd. (1931), 146 li. T. 268 ; Henry v. 


PART III. SECT. 28, SUB-SECT. 1.— C. 

q i. Omission of bye-law autivoris- 

ing aUeraiion in nu7iiber.] — McKenna 

V. Spooner Oils, Ltd., (1934] 1 

W. W. R. 255.— CAN. 

PART III. SECT. 28, SUB-SECT, t.— D. 

0 . Add “ varied^ 38 O. L. R. 414 ; 
33 D. L. R. 487.” 

PART in. SECT. 28, SUB-SECT. 2.— A. 
a. Add “ varied, 9 A. R. 620.” 

PART III. SECT. 28, SUB-SECT. 2.— B. 

8d. Shares not rcmiired to be held in 
own right — Bow far beneficial ownership 
necessary — Effect of bankruptcy.] — An 
insolvent, who Is registered as a member 
of a CO. in I'ospoct of shares therein, is 
the holder of tho shares & is the person 
who must be taken to be referred to In 
an agreement or an art. which declares 
the tenure of the managing director 
te depend on his being the ” holder 


of shares,” In this ro8i>eot thort^ is 
a distinction between the words 
” holder ” & ” holder in Ids own riglit.” 
— Be Camberwell, Motors Pty., 

(19201 V. L. li. 539 ; [1926] Argus L. Tl. 
421.— AUS. 

PART III. SECT. 28, SUB-SECT. 3.— A. 

2968 ii. Director acting as 

secretary -treasurer.] — Held: Cos. Act. 
R. S. A., 1922 (c. 1.56). Table A, art. 54, 
did not deal with the remuneration of 
a secretary "treasurer, performed by 
one who was also a director. — Ander- 
son V. Herbert Paint 8c Varnish 
Co., Ltd. (Alta.). [1927] 3 W. W. K. 
809*— CAN. 

2958 iii, QraiuUv~-^\d by 

way ,pf remuneration for services .] — 
Bye-laws passed by the directors of 
deft. CO,. & said to have been confirmed 
by the shareholders at a spociuJ genernl 
meeting, providing for the transfer by 
deft. CO. to the tmee individual defts. 
of shares in another co. as remuneration 
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for past aervioea as dlreciors & officers, 
were attacked in this action by share- 
holders in deft. co. : — TJeJd : there wfis 
no agreement binding on deft. co. to 
pay for tho servlcoH rendered by tho 
co*deftH. & the payments |jrovi<.lc<l for 
in the bye-laws must be treated as 
gratuities. — Lumbers v. JBettz, 1191,)] 
1 D. L. 11. 51 ; 63 O. L. K. 190 .— CAN. 

PART III. SECT. 28, SUB-SECT. 3.— 
B. (a). 

0 i. Services reguiring expert 
lechnicu. Icnoviedge. i*- Wbore the ser- 
vices of a director did not ^*‘9 
tho scope of tho orrlinary thdies 

of director, but wore of h biglily 
teohnle«l ebaraeter, & tlie cort- 

(iuct of t be buainoHH renuired export ec 
tiKdinical knowledge which it was not 
(‘asy to obtam : — Held : he was en- 
titled to a reasonable remuneration for 
such services. — Duboht ij. Home- 
Mixed FEUTiLiZKRa, Ltd., (19241 4 
D. L. K. 241 ; 61 N. B. R. 367.— UAN 
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Foster (Arthtir), Henry v, Foster (Joseph), 
Hunter v. Dewhurst (1931), 145 L. T. 226. 

2973. Add. Annotation: — Aa to (2) Held. Henry 
V. Foster (Arthur), Henry v, Foster (Joseph), 
Hunter v. Dewhurst (1931), 146 U T. 226. 

2977. Add. Annotation : — ^Refd. Cotter v. National 
Union of Seamen, [1929] 2 Oh. 58. 

2988a. Remuneration dependent upon determina- 
tion of proportions by directors.] — Knight 
V. World Barter & Trading Co., Ltd. 
(1936). 79 Sol. Jo. 214, O. A. 

2996. Add. Annotaiion : — Refd. Re Farrer (T. N.), 
Ltd., [1937] Ch. 352. 

3005. Add. Annotations : — Generally ^ Refd. Knight 
V. World Barter & Trading Co. (1934), 78 
Sol. Jo. 840 ; lie Porter (William) &> Co., 
[1937] 2 All E. ll. 361. 

3014. Add. Annotation : — DIstd. Williams v. 

Barton, [1927] 2 Oh. 9. 

3022. Add. Annotation : — Refd. lie Porter (Wil- 
liam) & Co., [1937] 2 All E. il. 3(51. 

3025a. Company thereby induced to carry 

on business.] — ¥. was the governing director 
of a limited co. In Feb. 1934. at F.’s sug- 
gestion, a resolution was passed by the 
directors that no hies should be paid to the 
directors from Oct. 1, 1933, until it should be 
resolved otherwise. A minute of this resolu- 
tion was read <fe confirmed on May 7, 1934, 
A; it w^as acted upon by the co. F. having 
subsequently become bkpt., the co. having 
passed a resolution that it be voluntarily 
wound up, the tmstci? in F.’s bkpcy. sought 
to prove in the liquidation for F.’s fees as a 
director subsequent to Oct. 1, 1933 : — Held : 
the resolution was not a mere act of bene- 


volence on the part of the directors, but was 
intended to induce the co, to carry on its 
business, & the co. having carried on its 
business in reliance on the resolution, no 
claim could now be made by a director in 
respect of his fees subsequent to Oct. 1, 1933. 
— Re Porter (William) &; Oo., Ltd., [1937] 
2 All E. R. 361. 

3038. Add. Annotation: — Consd. British America 
Nickel Oorpn. v. O’Brien, [1927] A. 0. 369. 

3055a. Tranler to director of overpayments 

made to vendor by company — Discretionary 
trust for sale.] — Kirby v. Wilkins, No. 2452a, 
ante. 

3059. Add. Annotation ; — Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

S059a. .] — (1) The manner in which the 

work of a co. is to be distributed between the 
board of directors & the state is a business 
matter to be decided on business lines. The 
larger the business carried on by the co. 
the more numerous the more important the 
matters that must of necessity be left to the 
managers, the accountants, & the rest of the 
staff. 

(2) In ascertaining the duties of a director 
of a co., it is necessary to consider the nature 
of the co.’s business & the manner in which 
the work of the co. is, reasonably in the 
circumstances & consistently with the arts, 
of assocn., distributed between the directors 
&; the other ofi6cials of the co. 

(3) In discharging those duties, a director 
(a) must act honestly, & (b) must exercise 
such degree of skill & diligence as would 
amount to the reasonable care which 
ordinary man might be expected to take, in 
the circumstances, on his own behalf. But, 


PART III. SECT. 28, SUB-SECT. 3.— 
B. (d). 

1 1, .1 — Two of the directors 

of an Alberta oo. who, at the time in 
question, owned in the aggregate all 
but 40 of its 1,000 Issued shares, & 
who managed its business vlrtu^y 
as a partnership, agreed to, & did, pay 
themselves a bonus, in cash & In shares 
owned by the co., as extra remuneration 
for their servioes. Under the arts, of 
assocn. the bonuses in question could 
have been authorised by the directors 
of the oo. The only remaining 
director on learning of the arrangement 
approved of it ; & it appeared that all 
the shareholders had been willing that 
all the busineSP of the co. should be 
oarrled on by said two dh*eoU>r8 without 
consultation with the shareholders. 
The payment of the bonusos was not, 
however, authorised at a directors* 
meeting or by a resolution signed by 
the directors ; nor was any share- 
holders* meeting held to pass oo it, & 
It was not proven that both of the two 
remaining shareholders otJier than the 
directors had Individually assented 
thereto . Subsequently under an agree- 
ment to which the co. was a party, 
deft. 0., one of said two directors, 
eold bis shares to the other at an agreed 
valuation based on the assumption 
that the bonuses had been legally paid. 
In an action by the oo. to compel the 
return of the shares received by C. 
as such bonus or for damages fn lieu 
thereof x-^Held : in the absence of a 
directors’ meeting or resolution signed 
by the directors, the payment of the 
bonuses was invalid, Bl the co, was 
entitled to judgment. — Ghat dt Farr. 
Ltd. v. Oarliub:, [193X1 2 W. W. H* 
526 ; 8 D. L. K. 785 ; C1932J 1 

D. L. R. 391.— can. 


PART HI. SECT. 28, SUB-SECT. 3.~C, 
3019 I. Add ** varied, [19021 A. O. 83.” 
am. Increafie of lioMlitiee — Mprtgaoc 
— Fraud on creditors — UUra vires .] — 
Plain. Ltd. (Trubtkb) v. Kenlkt 
& Royal Trust Co.. [19311 1 D. L, R. 
468 : 66 O. L. R. 179: affd.. [19311 
2 D. L. n. 801 : O, R. 75 ; 12 C. B. R. 
492.— CAN. 

PART III. SECT. 28. SUB-SEOT. 4.— A. 

3028 i. Right to act as director — Attend- 
ance of meetings — Conviction for criminal 
offence.y—BoAK v. Woods, [1926} 1 
D. L, R. 1186 ; 36 B. O. R. 46C.— CAN. 

8029 i. Right to act as director — Right 
to injunction.] — An injunction may be 
granted on the application of a director 
restraining pltf.’s oo -directors from 
wrongfully excluding him from act- 
ing aa a director. — S arat Ohandba 
Chakravartt V. TaRah Ohandba 
Chattbrjbb (1924), I. L. R. 51 Calc. 
916,— IND. 


ART UI. SECT. 28, SUB-SECT. 4.— B. 

3039 li, .1— 'IL. in his lifetime, 

while acting in the capacity of managing 
director or a Joint stock co., used 
moneys of the oo. in commercial 
adventures Sc other investments for 
his personal gain & profit. After R.’s 
death his exors. paid back to the oo. 
the principal money so used, but 
declined to account for the profits 
which R. had derived from the use 
thereof; — as R. was to be 
regarded aa a trustee of the co.’s 
moneys, his executors were liable to 
the CO. in resi^eot of such profits, which, 
or the eqrUyalent interest, must be 
paid over to the co. — Eooebs Haxu>* 
warB Co. V. Boukrs (P. E, I.) (1918), 

28 


12 E. L. R. 493 ; 10 D. L. R, 

541.— CAN. 

3039 lii. Shares acouired in new 

company by shareholder director — Paid 
for out of assets of old company in 
Ziiruidafum.}— C handler & Massky v. 
Irish (1911), 20 O. W. R. 649 ; 3 
O. W. N. 383 ; 25 O. L. R. 211.— CAN. 


, - _ . who 

was a director Sc vice-president of deft, 
oo., acted as its solr., although not 
formaJiy appointed as such, In a great 
number of matters. Sc was consulted, 
& his advloe sought, by his co-directors 
Sc the officers of the oo. His co- 
direotors were aware of his so acting, 
& be was paid substantial amounts on 
account of the legal services rendered 
from time to time. He sued on an 
account for legal servioos rendered : — 
Reid : he could not recover ; his 
porition as director of the co. Inoapaol- 
bated him from engaging as Its solr.— 
Cape Breton Cold storage Co., 
Ltd. V. RowDiNOfl [1929] 3 D. L. R. 
577 ; S. C. R. 605; revg.. [1929)^2 
D. L, R. 619 ; 60 N. S. R. 460,— CAN. 

3066 i, Benefits of ctyniract 

diverted to dtrecfors.J-^ONSOLiDATBD 
Coal Co., Ltd. v. Bio Chief Wood- 
yard, Ltd. & MaoEarlanb, [19843 
2 W. W. R. 438 ; 3 D. L. R. 668 ; 
48 B. 0, R. 241.— CAN. 


PART UI. SECT. 28, SUB-SECT. 4.-C. 

8068 i. Reasonable diligence .] — 

In discharging his duties, a director 
must act honestly & must exercise such 
degree of skill & diligence as would 
amount to the reasonable core which 
an ordinary man might be expected 
to take in the circumstances in his own 
behalf. — Govind Naratan v. Rang- 
NATH Gopal (1929), I. L. R. 54 Bom. 
226.— IND. 
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( 0 ) he need not exhibit in the performance 
of hifl duties a greater degree of skill than 
may reasonably be expected from a person 
of his Icnowiedge io experience ; in other 
words, he is not liable for mere errors of 
judgment; {d) he is not bound to give 
continuous attention to the afhtirs of his co. ; 
his duties are of an intermittent nature to be 
performed at periodical board meeting, Sn at 
meetingi of any committee to which he is 
appoin^d, &; though not bound to attend 
all such meetings he ought to attend them 
when reasonably able to do so ; Sg {e) in 
respect of all duties which, having regard to 
the exigencies of business the arts, of 
assocn., may properly be left to some other 
official, he is, in the absence of grounds for 
suspicion, justifled in trusting that official 
to perform such duties honestly. 

(4) A director who signs a cheque that 
appears to be drawn for a legitimate piirpose 
is not responsible for seeing that the money 
is in fact required for that purpose, or that 
it is subsequently applied for that purpose, 
assuming, of course, that the cheque comes 
before him for signature in the re^^ar way, 
having regard to the usual practice of the co. 
A director must of necessity trust to the 
officials of the co. to perform properly & 
honestly the duties allocated to them. 

Before any director signs a cheque, or 
parts with a cheque signed by him, he should 
satisfy himself that a resolution has been 
assed by the board, or committee of the 
oard, as the case may be, authorising the 
signature of the cheque ; & where a cheque 
has to be signed between meetings, he should 
obtain the confirmation of the board subse- 
quently to his signature. 

The authority given by the board or com- 
mittee should not be for the signing of 
numerous cheques to an aggregate amount, 
but a proper fist of the individual cheques, 
mentioning the payee & the amoimt of each, 
should be read out at the board or committee 
meeting & subsequently transcribed into the 
minutes of the meeting. 

(6) It is the duty of each director to see 
that the co.’s moneys are from time to time 
in a proper state of investment, except so 
far as the arts, of assocn. may justify Mm in 
delegating that duty to others. 

(6) Before presentuag their annual report 

balance sheet to their shareholders, So 

before recommending a dividend, directors 
should have a complete So detailed list of the 
co.*s assets So investments prepared for their 
own use So information, & ought not to be 
satisfied as to the value of Iheir co.*s aissets 
merely by the aasurance of their chairman, 
however apparently distinguished So honour- 
able, nor with the expression of the belief of 
their auditors, however competent So trust- 
worthy. 

(7) It is not the duty of a director of a big 

insurance co. to supervise personally the 
safe custody of the securities of the co. It 
would be impracticable, on every purchase 
of securities, for actual delivery thereof to 
be made to the directors, or, on every sale, 
for the delivery to the hrdkBVB of the securities 
sold to await a meeting of the board or of a 
committee of directors. duty of seeing 

that the securities are in safe custody 

of necessity be left to some official of the co. 


in daily attendance at the office of the co., 
such as the manager, accountant, or secre- 
tary. 

(8) A co.’s stockbrokers, however respect- 
able So responsible they may be, are not proper 
persons to have the custody of its securities 
except on such occasions when, for short 
X>eriods, securities must of necessity be left 
with them ; but immediately such necessity 
ceases the securities should be lodged in the 
co.’b strong room or with its bank, or placed 
in other proper So usual safe keeping. 

(9) A director is not responsible for de- 
claring a dividend unwisely. He is liable if 
he pays it out of capital, but the onus of 
proving that he has done so lies upon the 
liquidator who alleges it. 

Art. 150 of the co.’s arts, of assocn. 
provided {inter alia) that none of the directors, 
auditors, secretary or other officers for the 
time being of the co. should be answerable 
for any loss, misfortune, or damage which 
might happen in the execution of their 
respective offices or trusts, or in relation 
thereto, unless the same should happen by 
or through their own wilful neglect or 
default respectively: — Held: (10) an act, 
or an omission to ao an act, is wilful where 
the person who acts, or omits to act, knows 
what he is doing So intends to do what he is 
doing, but if that act or omission amounts 
to a breach of that person’s duty. So there- 
fore to negligence, he is not railty of wilful 
neglect or default unless he knows that he 
is committing, So intends to commit, a breach 
of his duty, or is recklessly careless in the 
sense of not caring whether his act or omis- 
sion is or is not a breach of his duty ; (11) the 
immunity afforded by art. 160 was one of 
the terms upon which the directors held 
office in the co., So availed them as much on 
a misfeasance summons by the Official 
Receiver under 1908 Act, s. 215, as it would 
have done in an action by the co. against 
them for negligence ; (12) upon the evidence 
& in accordance with the principles enun- 
ciated above, none of the reap, directors, 
other than the managing director, was liable. 

(13) The measure of the auditor’s re- 
sponsibility depends upon the terms of his 
engagement. There may be a special con- 
tract defining the duties So liabilities of the 
auditors. If there is, then that contract 
governs the question. The arts, will, how- 
ever, be looked at if there is no special agree- 
ment, because the auditors will presumably 
have taken their duties upon the terms, 
among othem, set out in the arts. That is 
not to say 'that auditors can set aside a 
statutory obligation. No agreement or art. 
of assocn. can remove an imperative or 
statutory duty. 

(14) Sect, 113 does not lay down a rigid 
code. The duty imposed on the auditors by 
it is not absolute, but depends upon the 
information given So explanations furnished 
to them, so that there is abundant scope rc^ 
discretion. Art. 160 is not in conflict with 
the sect. The onus lies upon the auditors, 
who wotdd not be excused for total omission 
to comply with any of the requimnents of 
the sect., or for any consequences of deU^ate 
or reckless indiiferent failure to ask for 
information on matters which call for further 
explanaBon. 
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(15) An auditor is not justified in omitting 
to make personal inspection of securities 
that are in the custody of a person or 
CO. with whom it is not proper that they 
should bo left, whenever such personal 
inspection is practicable. 

(16) When an auditor discovers that 
securities of the co. are not in proper custody, 
it is his duty to require that the matter be 
put right at once, or, if his requirement is 
not complied with, to report the fact to the 
shareholders, & this whether he can or can^ 
not make a personal inspection. 

Auditors should not be content with a 
certificate that securities are in the possession 
of a particular co., firm, or person unless the 
CO-, etc., is trustworthy, or, as it is sometimes 
put, respectable, further is one that in the 
ordinary course of business keeps securities 
for its customers. In all these cases the 
auditor must use his judgment. 

Where the auditors did not pci*sonaJly 
inspect the securities of the co. in the hands 
of the stockbrokers of the co., & accepted 
from time to time the certificate of the 
brokers that they held large blocks of such 
securities, & did not either insist upon those 
securities being put in proper custody or 
report the matter to the shareholders : — 
Held : (17) they committed a breach of duty, 
but, inasmuch as throughout the audit the 
auditors honestly & carefully discharged what 
they conceived to be the whole of their duty 
to the CO., such negligence was not wilful, & 
art. 1 60 applied to exonerate them from liability. 

Where the auditors after a full investi- 
gation in wliich they were misled & deceived, 
& their reports to the board suppressed, by 
the chairman of the co., (a) described large 
sums of money left in the hands of the co.’s 
stockbrokers &. lent to the general manager 
of the co. as “ I.<oans at call or short notice,** 

** Loans ** or ** Cash at hand &; in bank ’* ; 

. . failed to discover that the co.*8 stock- 
brokers, in order to reduce their indebtedness 
to the co. for the purposes of the audit, made 

g urchases, on behalf of the co., immediately 
efore the close of the co.’s financial year. 
Treasury Bills which in fact never came 
into the possession of the co. & were sold 
immediately the new financial year had 
opened : — Held : (18) they were not guilty 
of any broach of duty as auditors, 

(19) Sect. 216 is a procedure sect, only & 
creates no new or additional liability . — Re 
City Equfj’able Fire Insubanck Co., Ltd., 


[19261 1 Oh. 407 j 94 L. J. Oh. 446 ; 1S3 
L. T. 520 ; 40 T. L. K. 863 ; B. & 0. K. 

109, 0. A. 

/innoiatiofis : — As to (le) Distd. Re City of London Insoe. 
(1926), 41 T. L. R. 521. ConSd. Re Mnnton, Munton t?. 
West, {19271 1 ah.262; i2« Windsor Steam Coal Co. (1901), 
Ltd., [1929] 1 Ch. 151 : Re Vlokory, Vickery f?. Stephens, 
[1931] 1 Ch. 572. As to (13) Reid, Henry v. Foster 
(Arthur), Henry v. Foster (Joseph), Hunter v, Dowhnrst 
(1931), 145 L. T. 225. 

3060a. ,] — Ee Otty Equitable 

PiBE INSUBANOB Oo., Ltd., No. 3059a, ante. 

3062. Add. Annotation : — Apld. Be City Equitable 
Fire Insce., [1925] Ch. 407. 

3063a. Proper & honest performance of 

duties.] — Re City Equitable Fire Insur- 
ance (JO., Ltd., No. 3059a, ante. 

3063b. Reliance on chairman — Accuracy of 

balance-sheet.] — Re City Equitable Fire 
Insurance Co., Ltd., No. 3059a, ante. 

3065. Add. Annotation : — Consd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. 

3068. For “ Signature of cheques to com- 
pany's prejudice" read “ Signature of 

cheques — To company's prejudice." 

3068a. .] — Re City Equitable Fire 

iNsmtANCE Co,, lyTD., No. 3059a, ante. 

3071, Add. Annotation : — Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

3077. Add. Citation : — previous proceedings., sub 
nom. Re South Essex Gas Light & Coke 
Co.,Rx p. Stears (1859), John. 480. 

3092a. Act by two directors for benefit of one 

— No right to contribution.] — Where two 
directors of a limited co. join in signing a 
cheque whereby a part of the co.’s funds is 
used for a purpose not authorised by the 
arts, of assocn. & one of the directors is sub- 
sequently compelled to replace the money so 
used, he cannot recover contribution from 
the other if the money has been applied for 
the sole benefit of the director claiming con- 
tribution, even if the other director has 
assented to its being so used. — -Walsh v. 
Babdsley (1931), 47 T. L. R. 664. 

3105a. Payment of rates due from company — 
Right to stand In place of overseers.] — The 
director of a co. in voluntary liquidation 
guaranteed & paid to the overseers of the 
poor the rates due from the co. before the 
date of the liquidation: — Held: (1) he was 
entitled to stand in the place of the creditor, 
& to use all remedies, &, if need be, the name 
of the creditor in any action or other pro- 


3062 i. Standard of dilfjence — Reliance 
on company* 8 officials — Where no grovnd 
for auspiciori — Examination of com- 
pany*8 hooks.] — Re Logan (H. J.) Co. 
(Out.), [1926] 2 D. L. R. 946 ; 7 

C. B. R. S25.-~CAN. 

0 . Add “ varied. 38 O. L. R. 414 ; 33 
L. L. R. 487.*' 

PART in. SECT. 28. SUB-SECT. 4.— D. 

8076 i. Capacity to contract — General 
rule.] — A director has ft right to oon^ 
tract with the oo. s abject to oertain 
quallfloatioaa involving oasee of mis- 
representation, bad faith or secret 
profits, & not where ordinary relation 
of employer & employee exist. The 
ordinary objections to such contracts 
do not apply where all the shareholders 
wore directors, as no question can arise 
as to directors prejudicing the rights 
of the shareholders. — D urost e. Home- 
Mixed Fkrtiuzbtrs, Ltd.. 11924) 4 

D. L. R. 241 ; 51 N. B. R. S57.--CAN. 


3070 Hi. .1 — CANA.DIAN 

Guarantee Trust Co. v. Young, 
[193,3] 1 D. L. n. 256 ; [1932] 3 

W. W. R, 671.— CAN. 

PART III. SECT. 28, SUB-SECT. 4.— F. 

8g. Expenses of rebutiing charge of 
fraud.] — Expenses incurred by a 
director In defending himself against 
a charge of fraud as a director are too 
remote to form the subject of indemnity 
either under an indemnity clause in the 
articles, or at common Jaw. — Tomlin- 
son V. Liquidators op Scomsii 
Amalgamated Silks, Ltd., [1034] 
S, C. 85.— SCOT. 

sk. Expenses of defence against charge 
c//rcmd.f— An indemnity clause in the 
articles of a co. provided for the 
lndoxunific»ktion of any director against 
all losses 5c oxiienses which he might 
incur by reason of any act done by 
him as director. 


The CO. went int>o voluntary liquida- 
tion, & thereafter a director was 
Indicted & tried for alleged fraud in 
relation to acts done by him as director 
prior to the date of the liquidation, the 
charges i>oing that he had issued a 
fraudulent prospectus, & had fraudu- 
lently misapplied funds of the co. 
Ue was acquitted ; & thereupon he 
lodged a claim in the liquidation for the 
expenses incurred by him In his defence. 
The liquidators rejected ills claim : — ■ 
Held : he was not entitled to his 
expenses either under tho indemnity 
clause or at common law, in respect 
that expenses incurred in defending 
himself against an allegation that he 
(lid something, which ho did not in 
fact do & which it was not his duty to 
do, were not expenses incurred by him 
as a director or as on agent of the oo. 
In the discharge of his duties. — Tom- 
linson V. Scottish Amalgamated 
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ceeding in order to obtain indemnification 
from the principal debtor for the loss sus- 
tained ; (2) in so far as the payment by the 
surety was made in respect of rates that 
became due & payable within twelve months 
before the date of the commencement of the 
liquidation, it would rank in priority of pay- 
ment to the other debts of the co., by virtue 
• of 1908 Act, s. 209. — Re Lamplugh Iron Ore 
Co., [1927] 1 Ch. 308 ; 96 L. J. Oh. 177 ; 136 
L. T. 501 ; [1027] B. 0. R. 61. 

8107. After this case add : — 

-.] — See^ nowy 1929 Act, a. 162. 
3109. Add, Annotations : — Refd. British Insulated 
& Helsby Cables v. Atherton. [1926] A. 0. 205 ? 
Re Golomb & Porter & Co. *8 Arbitration 
(1931), 141 L. T. 683 ; Re Lee, Behrens & 
Co. (1932), 48 T. L. R. 248. 

3109a. — Re City Equitable Fire 

Insurance Co., Ltd., No. 3059a, ante, 

3112a. Necessity for board-meeting.] — 

Re Athenaeum Life Assce. Society, Ex p. 
Eagle Inscb. Co., No. 4094a, post, 

3126a. Adoption of balance sheet —■ Including 
directors* fees.] — Balance sheets including 
fees due to director's, & signed by directors 
pursuant to Cos. Act, 1908, s. 113, are not 
acknowledgments of those fees within Statute 
of Frauds Amendment Act, 1828 (c. 14). 

After an order for the compulsory winding 
up of the CO. appct. put in a proof for £950 
in respect of directors’ fees. The liquidator 
rejected the proof to the extent of £360, 
allowing only £600 on the ground that all 
directors’ fees which had accrued due more 
than six years before the date of the winding- 
up order were barred by Stat. Limitations. 
.The directors’ fees due to appct. appeared 
from balance sheets duly signed by two 
directors & passed by the co. Upon a 
summons taken out by appct. asking that the 
decision of the liquidator rejecting his proof 
to the extent of £350 might be reversed, &> 
that the proof might be allowed in the full 
sum of £950 : — Held : (1 ) a board of directors, 
acting as a board, & passing a resolution 
adopting a balance-sheet which includes 
directors’ fees, docs not bind the co. to pay 
those fees ; (2) a balance-sheet so adopted & 
signed by directors pursuant to Cos. Act, 
1008, s. 113, is not a written promise by the 


co. or its agents to pay the directowi 
Re Coliseum- (Barrow), Ltd., [1930] 2 Vb. 
44 ; 99 L. J. Ch. 423 ; 143 L. T. 423 ; fl929- 
30] B. & C. R. 218. 

3127a. Delegation of duty.] — Re City Equit- 

able Fire Insurance Co., Ltd., No. 3059a, 
ante, 

3128a. Safe custody of company’s securities — 
Delegation o! duty — Securities with company’s 
stockbrokers.] — Re City Equitable Firb 
Insurance Co., Ltd., No. 3069a, ante. 

3150a. Debt owing by ordinary directors — Action 
by permanent directors.] — Defts., who were 
directors of & were indebted to pltf. co., 
agreed to Terms of Settlement by which 
{inter alia) the first deft, should resign his 
office as governing director, that the co. 
should appoint independent persons as 
permanent directors, that the two defts., 
with three others, should be ordinary 
directors, that the co.’s articles should be 
altered so as to provide that defts. should 
have no control over, & have no right to 
vote in respect of, their debts, that an 
accountant should certify the amount of the 
defts.’ liability, that the dividends payable 
to defts. should be retained by the co. on 
account of those debts, which, however, were 
not to bo call 641 in for twenty years, & that 
these terms should be embodied in an agree- 
ment under seal sanctioned by special 
resolutions of the co. »Special resolutions 
embodying that agreement were thereafter 
passed which provided also that the ordinary 
directors should have no right at directors’ 
meetings t/O vote in respect of the co.’s 
financial affairs, & that with regard to other 
business they were to have only such rights 
of voting & control over the management as 
might be conferred upon them by the per- 
manent directors. An accountant prepared 
a balance-sheet which showed the amount 
due to the co. by each of the two defts., & 
that balance-sheet, which was signed thus : 
“ Peter Shaw, John Shaw, Directors,” was 
adopted at a general meeting of the co. at 
which defts. were present. 

The agreement under seal containing the 
above Terms of Settlement was sealed by the 
CO., but defts. having declined to execute it, 
as they objected to certain of its terms, the 


PART HI. SECT. 28, SUB-SECT. 6.— A. 

3115 i. Exercise of powers — Control 
by members .] — The directors of a co. 
constitute its govorning & managing 
body, & except to the extent that their 
powers are expressly restricted by 
statute or the arts, of asaocn. or other- 
wise, they possess authority to exercise 
all the powers of the co., subject to 
the control of the shareholders.— M id - 
West Ooixiertes, Ltd. v. McEwen- 
[1925] 2 X). L. R. 529.— CAN. 

3116 il. Effect of specif yinQ 

mHhod in articles. }— ( 1 ) For the puiDoso 
of binding a co. in its corporate capacity 
Individual assents of directors or share- 
holders adven separately are not 
equivalent to the assent of a meeting. 

(2) Where the arts, of assoon. or a 
CO. authorise a certain method of pro- 
cedure by the directors as the equiva- 
lent of a formal meeting there is by 
injplioatiou a denial of the validity of 
any other procedure other than a 
meeting. — T oronto Genkrai. Trusts 
Gorpn. V, Carlile. [1931] 3 W. W. R. 
<571 ; 26 Alta. L. R. 374,— CAN. 


PART 111, SECT. 28. SUB-SECT. 5.— 
C. (a). 

d i. /S. P. jRe Paoipio Coast Coal 
Minks, Ltd. Sc Hodges (B. C.), [1926] 
4 D. L, R. 759 ; [1926] 3 W. W. R. 
378.— CAN. 

6l. Contract not authorised by all 
directors.] — Where L.. a director of 
deft, oo., pnrporllng to art on behalf 
of the CO-, agreed with pltf. to enter 
Into a Sc tlio directors neither 

authorised L. to enter into the agree- 
ment nor expressly ratiOed his octlou ; 
— Held : the oo. was not bound by the 
agreement. — Leck3 Sc Co. v. Premier 
Tobacco Co., [1926] App. D. 132. — 
S. AF. 

PART in. SECT. 28, SUB-SECT. 6.— 
C. (d). 

3132 i. Necessary formalities.] — WTiere 
the dJroctors of a oo. had power to 
borrow Sc mortgage : — Held : the 
president Sc managing director wore, 
by virtue of their offices, primd fa^^ 
proper officers to execute mlges., & the 
mtge., which had the common seal of 
the oo. attached, & was executed by 
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the president Sc managing director, was 
properly executed. — Canadian Bank 
OF Commerce v. Smith (1911), 17 
W. L. R. 136 ; 3 Alta. L. R. 209.— CAN. 


8132 ii. .] — Where a mtge hy 

a oo. had the seal of the co. affix(ul in 
the presence of two directors, one of 
whom was the eecretary, & of M., 
assistant secretary, there being no 
appointment proved authorising M. 
08 on assistant secretary, or otherwise, 
to sign the mtgo., or authenticate the 
affixing of the seal : — Sentble : the 
execution was bad, — I nnes A' Griffith 
V . Cameron Valley Land c^o. (B. c.), 
11919] 1 W. W. R. 752.— CAN. 


3183 i. Mortgogc to directors .] — Set 
side at instance of simple contract 
rodltors of the co. — NoR'raERN 
ILECTRIO & MANUFAOTURINO (70., LTD. 

. Cordova Mines, Ltd. (1914), 31 


3133 ii. •] — Oreenstreet tJ. 

Paris IIydbaulic Co. (1874), 21 Gr. 


229-— CAN. 


PART III. SECT. 28, SUB-SECT. 6.— 
C. (e). 

f. Add “ varied, 9 A. R. 620.** 
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permanent directors, at a meeting to which 
none of the ordinary directors was summoned, 
resolved that instructions be given for writs 
to be issued against defts, for the recovery 
of the debts owing by them, & although by 
a resolution passed subsequently by the ahare- 
holders at an extraordinary meeting of the 
CO. the chairman was directed to discon- 
tinue proceedings, a writ was issued against 
each deft, claiming the amount as “ found & 
admitted by deft, to be due to pltfs. as shown 
by pltfs.' balance-sheet." To these actions 
defts. pleaded that they had been brought 
without proper authority, & they denied that 
the alleged or any account was stated between 
pltfs. & them: — Held: (1) as to authority 
to bring the actions : per Grbisr, L.J., under 
the CO.’ 8 articles the power to give instructions 
for the bringing of the actions was vested not 
in the directors generally but in the per- 
manent directors, whose decision could not 
be overridden by the mere resolution of the 
shareholders, & therefore that the bringing 
of the actions was duly authorised ; per 
Slbsser, L.J., the bringing of the actions 
was not authorised, as authority to do so 
could not be given at a meeting of directors 
to wliich the ordinary directors were not 
summoned ; per Roche, L.J., as a rule 
objection to the right to bring an action 
should be taken, not at the trial but by 
interlocutory motion or summons, & if that 
course is not followed, the ct. should not 
entertain an application at the trial to dis- 
miss the action, but where want of capacity 
or authority to sue plainly appears at any 
stage the ct. may order the action to be 
struck out. In this case, however, the ct. 
had not with regard to matters of fact the 
information necessary for deciding whether 
effect should be given to the objection to the 
competency of the actions the objection 
therefore failed ; (2) as to the cause of action 
relied upon : by the whole ct., the balance- 
sheet was not an accoimt stated involving 
a fresh promise by defts. to pay the amounts 
debited to them therein, inasmuch as it was 
signed by them not anirno contrahendi but 
in performance of their duties as directors. — 
Shaw (John) & Sons (Salford), Ltd. v. 
Shaw, [1935] 2 K. B. 113 ; 104. L. J. K. B. 
549; 153L. T. 245, C. A. 

3157a, Presumption of authority.] — Pltfs- 

were a firm of fruit brokers. Defts. & the P. 
Co. were two cos. engaged in the fruit trade. 
M. was a director of both cos. By art. 28 of 
the arts, of deft. co. the directors were 
empowered to " delegate any of the powera 
for the time being vested in the directors." 
The arts, also incorporated Table A. M. 
purported to make on behalf of defts. an 
agreement with pltfs. that in oonsideration 
of pltfs. advancing a sum of money to the 

. P. Oo., i)ltfs. should have the right to sell 
on commission all the fruit imported both by 
defts. the P. Co., & that pltfs. should be 
entitled to retain the proceeds of sale of defts.' 
fruit as well as of that of the P. Co. as security 
for the advanoe. M. had no authoipity from 
defts. to make such a contract. Pltfs. 
requiring confirmation of the agreement by 


deft. CO., the secretary of defts. wrote a letter 
pujyorting to confirm the a^eement on behalf 
of defts., Ac pltfs., treating that as a sufficient 
confirmation, made the advance. The 
secretary had no authority to give such con- 
firmation. Defts. subsequently repudiated 
the agreement as made without their 
authority. At the time that they made the 
advance pltfs* had no knowledge of the 
terms of defts.* arts, or that they incorporated 
Table A : — Held : whether the agreement 
was to be treated as having been made by 
M. as an ordinary " director *’ of deft, co., 
or by the secretary as “ agent,’* or by the 
two combined, pltfs. were not entitled to 
assume that any authority to make it had 
been delegated to them by the board, because 
(1) although a person who contracts with an 
individual director or servants of a co., 
knowing that the board of directors has ^ower 
to delegate its authority to such an individual, 
may in certain circumstances assume that 
power of delegation has been exercised & that 
he may safely deal with the individual in 
question as representing the co., he cannot 
rely on the supposed exercise of such power 
if he did not know of the existence of the 
power at the time that he made the con- 
tract ; (2) there was something so unusual 
in an agreement to apply the money of one 
CO. in payment of the debt of another that 
pltfs. were put upon inquiry to ascertain 
whether the person or persons making the 
contract had any authority in fact to make it ; 
(3) even if pltfs. had known of the existence 
of the express power of delegation, they would 
not have been entitled to assume that it had 
been exercised in favour of M. or the secretary 
to any greater extent than was to be inferred 
from the positions which M. & the secretary 
respectively occupied or were held out by the 
CO. as occupying. — Houghton & Oo. v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 
246 ; 90 L. J. K. B. 25 ; 130 L. T. 140, O. A. ; 
ajfd, on other grounds^ [1928] A. 0. 1, H. L. 

Annotations :—As (1) Oonsd. Kreditbank Cassel G. m. b. H. 
r. Sohonkers, [1927] 1 K. B. 826. Dbtd. British Thomson- 
Houstou Oo. V. Federated, European Bank, Ltd., [1932] 

2 K, B. 176. Refd. Liggett (Liverpool) v. Barclays Bank 
(1927), 137 L. T. 413 ; Nowsholme v. Road Transport & 
General Insce., [1929] 2 K, B. 366. Generally, 

V, Employers’ Mutual Insurance Association, Ltd., [1936] 
1 K. B. 506. 

3160. Add* Annotation : — Refd. Cotter v. National 
Union of Seamen, [1929 J 2 Ch. 68. 

3160a. .] — A co. is bound in a matter infra 

viree the co. by the unanimous agreement of 
aU its corporators. 

If all file individual corporators in fact 
assent to a transaction that is intra vires the 
co., though ultra vires the board, it is not 
necessary that they should hold a meeting 
In one room or one place to express that 
assent simultaneously. — Parker & Cooper, 
Ltd. V. Reading, [1926] Ch. 976 ; 96 L. J. Ch. 
23; 186 L. T. 117. 

Armotation Reid. E. B. M. Co. v. Dominion Bank, [1987] 

3 All E. R. 655. 

3162. Add. Annotation : — Consd. British America 
Nickel Oorpn. v. O'Brien, [1927] A. 0. 869. 

3166. Add. Annotation : — ^Distd* Watson r. Davies, 
[1931] 1 Oh. 465. 


PART III. SECT. 28, SUB-SECT. 

r i. — - Must be with fuU knowledge 
of iratMaoIi(m.]--^HiNi>CFSTAN 


ANOm & MXTTUAI. BXNBStT 

Ltd., hsMonta v. Khataa Bank, X4TD., 
^ (1927), I. L. R. 9 Lah. 

-IND. 


d i. - — .} — Davison v. Viokbut's 
Motoks, Ltd. (1926), ' ' 

AUS. 
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8201, Add* Annotation -Reid* Ee Etio, [1928] 
Oh. 861* 

3216, Add* Annotation: — ^Reld. Parker & Cooper 
V. Reading, [1926] Oh. 976. 

8281. Add, Annotation: — Retd. Kerr v. Marine • 
Products (1928), 44 T. L. B. 292. 

3240. Add, Annotation : — Retd. A.-G, v, Goddard 
(1929), 98 L. J. K, B. 748. 

3248* Add, Annotation : — Retd, Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. 

8249. Add, Annotation : — Apld. lie Home & 
Colonial Insce. (1929), 45 T. L. R. 668. 

8250. Add. Annotation : — As to (2) Retd. Kerr v» 
Marine Products (1928), 44 T. L. R. 292. 

3252. Add, Annotation : — Retd. Re Home & 
Colonial Insce. (1929), 45 T. L. R. 658. 

3257. Add, Annotations : — Apld. Parker & Cooper 
V. Beading & James (1926), 96 L. J. Ch. 23. 
Retd. Kerr v. Marine Products (1928), 44 
T. L. B. 292 ; Re Lee Behrens & Co. (1932), 
48 T. L, B. 248. 


3259, Add. Annotation: — Oonsd, Lever Bros., 
Ltd. V. BeU (1930), 47 T. L. B. 47. 

8261. Add, Annotations : — Generally^ Retd. Re Etic, 
[1928] Ch. 861 ; Re Home & Colonial Insur- 
ance Co., [1930] 1 Ch. 102. 

3280a. Directors relying on ohairman^s assur- 

ance as to value ot assets.] — Ee City Equit- 
able PiEE Insurance Co., Ltd., No. 3059a, 
ante, 

3282a. Dividends ^Id out ot capital.] — Re City 
Equitable PteB Insurance Co., Ltd., 
No. 3059a, ante, 

3284. Add, Annotation : — As to (3) Apld. Re A 
Debtor, [1927] 1 Oh. 410. 

3285. Add, Annotation: — As to (2) Retd. Re City 
Equitable Fire Insce., [1925] Ch. 407. 

3287. Add. Annotation : — Generally ^ Retd. Re Home 
& Colonial Insurance Co., [1930] 1 Oh. 102. 

3291. Add. Annotation : — Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

3305. Add. Annotation: — As to (2) Consd. Kirby 
V. Wilkins, [1929] 2 Ch. 444. 


PART HI. SECT. 28, SUB-SECT. 6.— A. 

g i. .] — B. C, Timbbr Industries 

Journal, Ltd. v. Black, [1934] 2 
W. W. R. 161 : 3 D. L. K. 31.--CAN. 

^ tk. Persfmal liability — Wrfmg com- 
mitted by company.]~~A director of a. 
CO. who l9 a party to a fraud or other 
wronjr committed by the on. is 
personally liable for the damage 
caused thereby. — Johnson v. SoLi.o- 
WAY, [1932] 1 W. W, li. 481 ; 45 

B. 0. R. 420 ; revsd. on other grounds, 
[1934] 2 D. L. R. 241, P. C,— CAN. 

PART III, SECT. 28, SUB-SECT 6.— 

B (a). 

80 . MisrepresmtoHon of unauthorised 
sales agent.] — JlircetorK of a corpu. ui'o 
not liable for misrepresentations of a 
sales agent iinauthoriaedly marketing 
its securities or for statomouts in a 
prosp(u5tus not Issued under their 
authority. — C hapman v. Warren, 
fl936] 2 D. L, R, 1,57 ; O. R. 145.— 
CAN. 

PART III. SECT. 28, SUB-SECT. 6.— 

B. (d). 

■ I. Essentials.] — A conviction 

imder sect. 414 of .the Criminai Code 
which deals with false statements by 
directors 8c promoters of cos. can only 
be secured if proof is given that (1) the 
statements are in themselves false in 
some material particular, & (2) not only 
so but false to the knowledge of the 
accused, & (3) made with mtent to 
defraud. — R. v, Bowen (1930), 43 
B. C. R. 507.— CAN. 

PART lU. SECT. 28, SUB-SECT. 6.— 

C. (b). 

sm. Commission.] — Cos. Act, 1908, 
8. 67, does not authorise the directors 
to make presents of the co, ’s capital in 
the guise ot commission . Such presents 
are ultra vires of the directors, & re- 
coverable by the co, — Watrakei, Ltd. 
V. Cleave, [1926] N. Z. L. R. 624.— 
N.Z. 


PART in. SECT. 28, SUB-SECT. 6.— 

D. (d) il. 

0 I. — — Extent ofliabUUy.) — Deft., 
a director of pltf. oo., in that he had 
failed In his duty to hand over to the 
00 . oertain shares, was ordered to 
account to the oo. for their value 
as at the date when he received them : 
—Held / such value was not the 
tntrlDSlo value at the speolfled date, 
but the value tn money which pltf. co. 
could reasonably have obtained on 
the market. Sc as pltf. oo. 1^ discharged 
the onus of proving that it could have 


obtained the market price, the value 
would be fixed at that amount. — 
Robinson v. Randfontein Estates 
Cold Mining Co., Ltd., [1924] App. D. 
151.— S. AF. 

PART III. SECT. 28, SUB-SECT. 6.— 

E. (d). 

sd. Validity.] ~~Vpon a petition by 
applt., as liQuidator of the (!r6dli 
Canadien Incorpord, alhiging the illega- 
lity & irregularity of certain resolutions 
of its directors making a call on the 
shareholders & lai^er declaring the 
forfeiture of these shares when the call 
was not paid, & further asking for a 
declaration that the directors had thus 
acted ultra vires &, against the interests 
of the CO. ; — Held : upon the evidence, 
no adequate ground was disclosecT for 
holding the call was not a valid call 
of which payment could have botm 
enforced, the charge had not been 
established by evidence that, in exer- 
cising the power of forfeiture, the 
directors had been availing themselves 
of that power for some purpose for 
which it could not be legitimately 
employed. Sc, under the circumstances 
of this case, it was imposail)le to con- 
clude that the forfeiture was not in 
the interest of the co. — lie (jRfcDiT 
Oanadien lNcom»oRE, 8 un Trust Co., 
Ltd. V . begin, [1937] S. C. R. 305. — 
CAN. 

PART III. SECT, 28, SUB-SECT. 6.— 
E. (f ). 

3301 i. Estopped of slutrehbldeTS .] — 
Deft, brewing co. was incorporated 
under Dominion Cos. Act in 1924. In 
1926 the O. oo. was organised, also 
with a Dominion charter & with 
Bubstantlally the same Incorporators 
Sc officers, to act as the agent of the 
brewing oo. to promote the sales of Its 
products. By an agreement between 
the two 008 ,, the prices which the O. 
00 . wfikS to collect from customers upon 
soles, as well as the rates at which 
they were to remit when so collected, 
were fixed, the difference tn favour of 
the O. CO. constituting tbehr remunera- 
tion for aorvloefl to be rendered* Pltf. 
a shareholder Sc director of both cos. 
brought this action on behalf of him- 
self & all other shareholders of the two 
cos. against the two cos. Sc four 
individual defts., who were shareholders 
directors Sc officers of both cos. to 
compel the individual defts. to pay 
back into the treasury or either or both 
cos. sums alleged to have been im- 
properly paid to them by the oos. In 
1927, 1928, & 1929. These suras were 
paid to the individual defts. for 

33 


** promotion expenses ** : — Held : in 
so far as the action rested upon the 
contention that the monies paid by 
the brewing oo. to the C. co. were 
improperly paid, it failed for the 
reason that pltf. himself received Sc 
still retained a portion of those moneys, 
& was not therefore in a position to 
oomplain either Individually, or as a 
shareholder of the ])rewing oo. — 
Shifjsel V. Kirsh, [19311 1 1). L. R. 
460 ; 66 O. L. R. 174; affd*, [1931] 

2 D. L, R. 791 ; O. R. 41.— CAN. 

g 1. .] — The penalty enacted 

against directors of a oo. who par- 
ticipate in the payment of a dividend 
where the oo. is Insolvent, & whereby 
they are made jointly Sc severally liable 
to creditors for debts of the oo. then 
existing, Is Incurred only when they 
know, or were bound to know, the 
insolvency of the co. at the time the 
dividend was declared. — Smith v, 
Henderson, [1924] l D. L. R. 863 ; 
Q. R. 62 S. O 270.— CAN. 

sn. Dividend disposing of entire assets 
of company.] — Judigment given against 
directors. — Thomas t>. Gale, [1927] 
1 D. L. R. 693 ; S. O. R. 314.— UAN. 


PART III. SECT. 28, SUB-SECT. 6.— 

F. (c). 

sn. Loan intra vires <fb bond fide — 
Director interested in land on which loan 
obtained.] — The fact that a director 
of a mt^. Sc trust oo. was IntorestM 
In land on which he applied to the 
board of directors for Sc obtained, in 
the name of his vendor, a loan which 
resulted in a loss to the oo. : — Held : 
not to give the oo. a right of action 
against bin) Sc his co-directors for 
damages whore the co. was not pro- 
hibited from making loans to directors, 
Sc the said director’s Interest in the 
land was found to have been disclosed 
to his co-directors & they had applied 
their minds to the facts before ap- 
proving of the loan. Sc. the question 
whether there was fraud or negligence 
or Improvidence in making the loan 
was not raised in the action. — (Cana- 
dian GUAUANTy Trust Co. v. 

[19321 3 W. W. K. 671.— CAN. 

to shareholders-- u ^ .. 

to creditors.] — Held: ("oh. 
Act, R.S.(\. Vrn, V. 27, 8 112, 
tlic directors of a co. hablc to its 
creditors not. only for debts of the co. 
existing at the tiimi a loan is made to 
its shareholders but also for debte 
contracted between the time of the 
making of such loan & that of Ita 
reimbursement, — ^R. v. Kuss^B & 
KussNEB, il936] S. O. R. 206; 4 

D. L. R, 752.— CAN. 



Cases 3820— 8853a. English and Empiee Digest Supplement, 


3320. Add, Annotation : — Apld. British Bussian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1^33] 2 K. B. 610. 

3327. Add, Annotation : — Distd. British Thomson- 
Houston Co. V, Sterling Accessories, Same v, 
Crowther & Osborn, [1924] 2 Ch. 33. 

3327a. .] — The directors of a co. can- 

not be made liable for an infringement of a 
patent by the co. merely by reason of their 
position as directors, even in a case where 
they are the sole directors & shareholders of 
the infringing co. — British Thomson- 
Houston Co. v, Sterj:.inq Accessories, 
Ltd., British Thomson-Houston Co. v. 
Crowtiier & Osborn, Ltd., [1924] 2 Oh. 
33 ; 93 L. J. Ch. 335 ; 131 L. T. 535 ; 40 
T. L. R. 544 ; 68 Sol. Jo. 595 ; 41 R. P. C. 
311. 

Annotation : — Apld. Prichard & Constanoe u. Amata (1924), 
42 R. P. O. C3. 

3327b. .] — Deft, co., incorporated in 

1924 for the purpose of carrying on business 
as manufacturers of toilet preparations & 
publishers of medical books <fe publications 
relating thereto, on letter paper described 
themselves as “ wliolesale manufacturers of 
Amata Toilet Preparations.” Pltf. co., who 
had for many years distinguished their goods 
by the word ” Amami,” & in July, 1909, had 
registered that word as a trade mark to be 
applied to perfumery, etc., commenced an 
action against deft. co. <fe the two only 
directors thereof who were signatories of 
their memorandum of assocn. for an in- 
junction : — Held: there was no evidence, 
that deft. co. had been formed by the other 
two defts. for the purpose of doing a wrong- 
ful act & no claim bad been established 
by pltfs. against these defts. personally ; & 
the action as against them must be dis^ 
missed with costs, — Prichard & Constance 
(Wholesale), Ltd, v, Amata, Ltd. (1924), 
42 R, P. O. 63. 

3335a. Loan for expenses In connection with 

promotion,] — Adams (Francis), Ltd. v. 
Fish WICK (1928), 72 Sol. ,lo. 122. 

3345a. Relief under 1929 Act, s. 372 — ^Appli- 

cation by director — No evidence of share- 
holders* wishes.] — A director failed to obtain 
iiis qualUicafcion sliares within the time 
fixed, thinking that he had ^them at the date 
of his appointment, & having either over- 
looked or forgotten the definition of “ quali- 
fication shares ” in the co.’s arts, of assocn. 
At the end of the time he ceased, in accord- 
ance with sect. 141 (3) of 1929 Act, to be a 
director, but continued to act & to receive 
remuneration as a director, thus incurring 
penalties under sub-sect. (5). Later, he was 
re-appointed by the board pursuant to the 
co.’s arts, of assocn., retired, &> was re-elected 
by the shareholders. He applied to the ct. 
by petition under sect. 372 (2) for relief 
against any liability which he had incurred 
by acting & receiving remuneration as a | 

PART ai. SECT. 28, SUB-SECT. 6.- 

F. (g), 

m* For ** 26 W. L. R. 626 " read 
“ 7 Alta. L. R. 245 ; 28 W. L. B. 250. 

b (p. 609) 1. } — Pltfs. sued 

directors of aco. .alleging that judgments 
recovered by them wore for “ wages due 
for services performed for the oo.*' The 
evidence showed that pltts. were hired 


director after he had ceased to be a director : 
— Held : the ct. has jurisdiction under 
sect. 372 (1) to relieve a director who has 
acted as a director without having obtained 
qualification shares within the prescribed 
period from the penalties imposed by 
sect. 141. 

But semble, the ct. will in general decline 
to relieve a director from liability to repay 
money to a co. or its liquidator in the absence 
of evidence as to the wishes of the share- 
holders or, if the co. is insolvent, of the 
creditors . — Be Barry & Staines Linoleum, 
Ltd., [1934] Oh. 227; 103 L. J. Ch. 113; 
150 L. T. 264. 

3345b. Invalid appointment of director.] 

— Li, F. owned the greater part of the shares 
of J. F. & Son, Ltd. His wife was appointed 
director in his lifetime, & also in his lifetime 
one C. C. was appointed a dii’octor. The 
latter never took up his qualification shares, 
&, although he continued to act & was treated 
as a director, he in law ceased to be such in 
1933. L. F. died in 1934, & his wife, being 
in bad health, then went to the South of 
France, it being expected that her stay there 
would be a temporary one, but in fact she 
never returned. Tlie directors at their 
meeting in the autumn of 1934 proposed to 
recommend to tlie annual general meeting 
of the co. that she should receive remunera- 
tion at the rato of £8 per week as from 
Feb. 10, 1934, <fc that proposal was accepted 
& confii’mod at the annual general meeting, 
it ai>peared, however, that there was not a 
quorum at that meeting, payments made 
under tlio resolution were sought Id be 
recovered from L. F.’s wife & the two persons 
who voted at the meeting. It was contended 
that this was a proper casij for relief under 
1929 Act, s. 372, as the persons in question 
had acted honestly reasonably, ought 
fairly to be exiuised : — Held : though the 
defect in the resolution was a mere tech- 
nicality, tlie appointment of the director 
being invalid, this was not a case in which, 
in all the circumstances of the case, any of 
the parties ought fairly to be excused for the 
breach of trust in making the improper pay- 
ments. — Re Franklin (J.) Son, I/td., 
[1937] 4 AU E. R. 43 ; 157 L. T. 188. 

3347. Add, Annotations : — As to (4) Apld. Re A 
Debtor, [1927] 1 Ch. 410. Consd. Re Efcic, 
[1928] Ch. 801. Refd. Re Home & Colonial 
Insurance Co., [19.30] 1 Oh. 102. 

3353. After cross-rof. following this case add : — 

(0 Declaration of Liability, 

See 1929 Act, s. 276. 

3353a. Carrying on business with ** intent to 
defraud creditors ’* — What amounts to.] — 
(1) The declaration of liability in 1929 Act, 
8. 276 (1) should state the amount for which 
(he director is liable. 

(2) A CO, carrying on business & incurring 
debts when to the knowledge of the directors 

of Cos. Act, B. S. M.. 1913, against 
a director of a co. for wages alleged 
to be due a servant of the co. Is an 
action upon the original debt, not one 
upon the judgment against the oo., 5c 
dtf. must prove the employment, per- 
ormanoe of services & debt. — D kr- 
BAOH V. Shaw, (1988J 2 W. W. R. 
605; 4 n. L. B. 461 ; 41 Man. L. B. 
379.~-CAN. 


m prospect for oil when so Instructed, 
5c they were not to do anything hut 
hold themselves in readiness Held .• 
t he judgments were not for wages due 
for services performed, as they did 
no more than wait for the chance of 
performing them. — M ullen r. Millar 
(1924), 65 O. L. R. 563.— CAN. 

m (p. 509) 1. 

— — .}~An action basod on sect. 35 
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there Is no reasonable prospect of the debts 
being paid may, in general, be properly 
inferred to be carrying on business ** with 
intent to defraud creditors ** within 1929 
Act, 8. 276 (1). 

(3) Senihle : sect. 276 is a punitive pro- 
vision, the ct. on making a declaration 
m the winding-up of a co. that a director 
is personally responsible for all or any of the 
debts or other liabilities of the co. may in 
i^ tocretion make an order not limiting his 
liability to the amount of the debts due to 
creditors held to be defrauded within the 
sect. — Re Lbitch (William 0.) Bros., Ltd., 
[1932] 2 Ch. 71 ; 101 L. J. Ch. 380 ; 148 
L. T. 106. 

^ Patrick & Lyon. Ltd. 


3353b. 


sect. 


— .] — Held: (l) 

275, the references to 


in 1929 Act> 
intent to de- 


fraud ” & to “ fraudulent purpose,” unlike 
the words “ fraudulent preference ” in 
sect. 265, import actual dishonesty ; (2) for 
the purposes of sect. 266 a co. is not solvent 
if it is unable to pay iter debts as they become 
due . — Re Patrick & Lyon, Ltd., [19331 Oh. 
786 ; 102 L. J, Ch. 300; 149 L. T. 231 : 49 
T. L. R. 372 ; 77 Sol. Jo. 250; [1933] B. & 
0. R. 151. 


3353c. Amount for which director liable— Should 
be stated In declaration of liability.] — 

Re Leitch (William 0.) Bros., Ltd., No. 
3353a, ante, 

3353d. Whether limited to amount of debts 

due to creditors defrauded.]— L eitch 
(William 0.) Bros,, IjTd., No. 3353a, ante. 

3353e. General assets for all creditors.] — A 

declaration under Cos. Act, 1929 (c. 23), 
s. 275, having been made by the ct. in the 
course of the winding-up of a co., that W,, 
a governing director of the co. had been 
Imowingly a party to carrying on the co.’s 
business with intent to defraud creditors 
between certain dates, fixing the liability 
of the director at £6,000, & charging a de- 
benture for £4,000 issued to the director 
with that liability, the liquidator recovered 
the sum of £3,356 from the director in respect 
of the declaration, & asked for directions as 
to the application of that sum, & any further 
sum he might recover under the judgment, 
among the creditors of the co. : — Held : the 
moneys so recovered & to be recovered were 
not to be exclusively applied for the benefit 
of creditors v^bose debts wore contracted 
during the period when the business of the 
co. was carried on with intent to defraud 
creditors, but formed part of the general 


assets of the co. available for all the creditors, 
on the same principle as that applicable to 
moneys recovered from ** B ” contributories. 
— R^ Leitch (William C.) Bros., Ltd. 
(No. 2), [1933] Ch. 261 ; 102 L. J. Oh. 81 ; 
148 L. T. 108 ; 49 T. L. H. 74 ; 70 Sol. Jo. 
888 ; [1933] B. & C. R. 31. 

JnTwtation Reid. lie Patrick & Lyon, LU., [19331 Ch. 

3364. Add. Annotation : — ^Hefd. Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 450. 

3365. Add. Annotation Refd. Rendii* r. Anson, 
[1936J 3 All K. R. 326. 

3376. Add. Annotation : — Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

3377. Add. Annotation: — Asia (1) Rofd, Weld v. 
Petro, [1929] 1 Ch. 33. 

3389. Add. Annotation : — Refd. Shaw <fc Sons (Sal- 
ford), Ltd. V. Shaw, [1935] 2 K. B. 113. 

3391. Add. Annotation : — Generally, Refd. Shaw <te 
Sons (Salford), Ltd. r. Shaw', [1935] 2 K. B. 
113. 

3398. Add. Annotation : — Ah to (2) Refd. Bough ton 
V. Nothard, Lowe & Wills, (1927) 1 K. B. 246. 

3405. Add. Annotations : — Refd. Underwood v. 
Bank of Liverpool, Underwood Barclays 
Bank, [1924] 1 K. B. 775; Houghton v. 
Nothard, Lowe & VYills, [1927] 1 K. B. 246; 
Liggett (IJverpool) v. Barclays Bank, [1928] 
1 K. B. 48. 

3407. Add. Annotation : — Refd. Shaw & Sons (Sal- 
ford), Ltd. r. Shaw, [1935] 2 K. B. 113. 

3410a. .] — The directors of a co. 

personally guaranteed an overdraft granted 
to the co. by a bank. They subsequently 
passed a resolution that, subject to the 
approval of the bank, debentures be issued 
to the bank as security for the overdraft, 
& debentures were issued in accordance with 
the resolution : — Held : the directors were 
” interested ” in the arrangement come to 
with the bank in regard to the issue of the 
debentures, & the resolution providing for 
the issue was a nullity. — Victors, Ltd. v. 
Linqard, [1927] 1 Ch. 323 ; 96 L. J. Ch. 
132 ; 136 L. T. 476 ; 70 Sol. Jo. 1197. 

3423. Add. A nnoiaiion : — Refd. Parker Cooper 
v. Reading, [1926] Ch. 975. 

3432a. Meaning of “ book.”] — Entries made 

in a number of loose leaves fastened together 
in two covers are not admissible in evidence 
as minutes entered in books within 1929 Act, 
8. 120 . — Hearts of Oak Assurance Co., 
Ltd. V. Flower (James) & Sons, [1930] 
Ch. 76 ; 105 L. J. Ch. 25 ; 154 L, T. 150 ; 52 
T. L. R. 5 ; 79 Sol. Jo. 839. 


PART 11!. SECT. 28, SUB-SECT. 6.— 
G. (a). 

n 1. By servant of company — 

unsatisfied return of exeewion .] — 
OrOWDER V. OOLBMAN, [19241 1 

D. L. R. 849 ; 1 W. W. R. 374 ; 20 
Alta. L. R. 1,— CAN. 

n ii. -- — .1— When a 

return of nulla bona hEks been made by 
the sheriff without a 6on i fide attempt 
havtnff been made to ascertain whether 
er not there were assets available to 
satisfy the execution, & there were In 
fact exigible assets suflaclent for that 
purpose, the return Is not such a 
return as Is contemplated by Cos. Act, 
1927, s. 113. — Stevens v. Spenoeb 
(Alta.). [1929] 4 D. L. R. 838 ; 3 
W. W. R. 129.— CAN. 


PART III. SECT. 28, SUB-SECT. 7.— A, 

3385 ii. Proceedings ratified at 

subsequent meeting properly convened .] — 
A director’s meeting authorised an 
action by the co. No notice was given 
to one director, but at a subsequent 
meeting properly called a resolution 
was passed ra.tifylng tho ftrst meeting ; 
— Reid : the action was properly oom- 
menced. — L ytton Gold Mines, Ltd. 
V. Munro (1933), 49 B. (J. R. 18. — CAN. 


PART III. SECT. 28, SUB -SECT. 7.— 
0. (b) i. 

gl. .} — ^In the case of a oo. 

subject to Trust Cos. Act, R. S. C., 
1927, seven forms a quorum for a 

Qj, ». »TtT»rra’r 


PART III. SECT. 28. SUB-SECT. 7.— 
C. (0). 

J J, What cnrifit Hides interest — 

Tinancial interest .] — 'The personal 

nterest which diyqualiliey a flireetm" 
rom voting must he a financial interest, 
lot merely a friendly spirit or a feeding 
,f affec Jon, e.g., that of a husband for 
is wife . —Be Cla re ( K. ^ J ’ n t 
Vancotjvkr), Ltd. (No. 2), [1931] 3 


PART III. SECT. 28, SUB-SECT. 7.— D. 

oi. Medina not in fact held .] — 

AVIS V. P. PaLDESEN DaTRY& CJREAM- 
lY Cp„ [1935] 3 R. 305^: 4 


192; O. R. 195.— toAN. 
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3434. Add* Annotation : — As to (6) Gonad* Re City 
Equitable Fire Insce. (1924), 40 T. L. B. 004. 

3444. Add* Annotation: — As to (1) D!std. Re 
Windsor Steam Coal Co. (1901), Ltd. (1928), 
140 L. T. 80. 

3451a. Oral re8lgnation-->Artioles requiring 

written resignation.] — A oo.’b^ acceptance of 
the oral resignation of a director constitutes 
a binding contract, even though the co.^s 
articles require the resignation of a director 
to be in writing. — Latchporo Premier 
Cinema, Ltd. v. Ennion, [1931] 2 Ch. 409 ; 100 
L. J. Ch. 3U7 ; 145 L. T. 072; 47 T. L. R. 595. 

3455a. Re«election of retiring director — Ad- 

journment of meeting.] — Spencer v* Ken- 
nedy, No. 2879a, ante* 

8455b. Failure to re-elect or replace.]— By 

art. 97 of a co.’s arts., At the second 
ordinary general meeting in each calendar 
ye^, one-third of the directors . . . shall 
retire from office. A retiring director shall 
retain office until the dissolution of the 
meeting at which his successor is elected.” 
By art. 100, “ If at any meeting at which an 
election of directors ought to take place the 
places of the retiring directors or some of 
them are not filled up, then, subject to any 
resolution reducing the number of directors, 
the retiring directors, or such of them as 
have not had their places filled up & may 
be willing to act, shall be deemed to have 
been re-elected ” : — Held : if a retiring 
director waa not re-elected, & if his place 
was not filled up at the same meeting, he 
retained office until his retirement bv rota- 
tion, since by art 100 he was to be deemed 
to have been re-elected & therefore there 
was no vacancy to which a successor could 
subsequently be elected. — Holt t?. Oat- 
TERALL (1931), 47 T. L. R. 332, 

3455c. Construction of articles.] — Art. 85 

of a co.’s arts, of assocn. provides that “ at 
tlie ordinaiy meeting in 1926 & every sub- 
sequent year, one-thk‘d, or the nearest number 
next below one-third, of the whole number 
of directors shall retire from office,” that a 
retiring director is to be eligible for re-election 
at the meeting at which he retires So shall act 
as director throughout that meeting, & that 
the directors to retire in 1926, ” unless the 
directors agree among themselves, shall be 
determined by ballot ” So those to retire in 
every subsequent year “ shall be those who 
have been longest in office since their last 
election So when two or more of such directors 
shall have served for an equal period, then 
their retirement shall be determined by 
ballot.” In 1935 the board consisted of the 
chairman So seven other directors. Of these 
the managing director was by art. 101 not 
liable to retire by station or be taken into 
account in determining the rotation of 
retirement, So two others were* additional 
directors appointed under art. 90, which 
provided that any additional director should 
hold office “ only until the next following 
ordinary general meeting of the co.” No 
question arose as to the ftet dii*octor to retire, 
but if a second director had to retire a 
selection had to be made between the pltf. So 
the chairman who had held office as di^ctors 


for an equal period : — Held : (1) the words 
“ by ballot ” in art. 86 meant “ by lot ” ; 
(2) ** the whole number of directors ” under 
art. 86 of whom a proportion was to retire 
did not include the additional directors, who 
by art, 90 only held office until the ordinary 
general meeting, seeing that the directors 
to retire fell by art. 86 to be determined at 
that meeting. It followed that one director 
only had to retire, — Eyre v* Milton Pro- 
prietary, LrD., [1036] Ch. 244 ; 106 L. J* Oh. 
121 ; 154 L. T. 120 j 62 T. L. R. 208 ; 80 
Sol. Jo. 15, C. A. 

3455d. Effect on contract of service.] — ^Pltfs. 
entered into an agreement with deft, co., 
a private co. under 1929 Act, to act as 
managers, buyei*s & supervisors for a term of 
5 years. The agreement provided that it 
should be ipso facto determined upon either 
of plifs. at any time vacating his or her office 
as director, but neither of them should at 
any time during its continuance resign his 
or her directorship or disqualify himself or 
herstdf from holding such office. At the first 
ordinary genei‘al meeting of the co., when 
pltfs. would, imder Table A, art. 78, which 
was incorporated in tlie co.’s articles, auto- 
matically vacate their offices as directors, 
but be eligible for re-election, the chairman, 
who was the governing director, proposed a 
resolution that another pei’son be appointed 
director in place of one of pltfs. So that the 
remaining vacancy be left unfilled. This 
resolution was after adjournments passed. 
Deft. CO. then treated the agreement as 
terminated, So pltfs. brought this action for 
wrongful dismissal : — Held : (1) if pltfs. had 
been re-elected, or not being re-elected there 
had been no resolution to fill up the vacated 
office, there would have been no vacation of 
their offices ; (2) the provision in the agree- 
ment for its termination did not apply only 
to voluntary resignation, So pltfs.’ ofiices as 
directors had by reason of the passing of the 
resolution been ipso facto determined under 
the first part of the clause. — WALiacH v, 
Kenns, Ltd., [1937] 1 All E. R. 660, C. A. 

8475. Add* Annotation: — As to (1) Retd. Re 
Patrick So Lyon, Ltd., [1933] Ch. 786. 

3490. Add* Annotations: — As to (2) Refd. A.-G. v* 
Goddard (1929), 98 L. J. K. B. 743. As to (4) 
Refd. Ramsden v, David Sharratt So Sons, 
Ltd. (1930), 35 Com. Cas. 314. Generally, 
Refd. Harrods, Ltd. v. Lemon, [1931] 2 K, B. 
167. 

3491a. Effect of voluntary wlnding-up.] 

— ^By an agreement in writing made between 
pltf. & deft. CO. pltf. was appointed managing 
director of the co. for a term of 64 yeai’S at a 
fixed salary. Before the expiration of that 
period the co. passed a resolution, which was 
. assented to by pltf., for the voluntary winding 
up of the co. on the ground that by reason of 
its liabilities it could not continue its business. 
Pltf. thereupon brought an action claiming 
damages for repudiation of the agi^ement : — 
Held : a term could not be implied in the 
agreement that if the oo. should be wound up 
voluntarily So pltf. should vote for that course 
being adopted, his employment should cease 
so as to disentitle him to damages for breach 
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durino term of appoMmeiU*} — ^Lonikin FmANOK Ookpn. v, Bakeino Sbbviok Cobpn. (Out,). 119261 

I B. I#. E. 219.— CAN. 
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or the agreemeni. Pltf. was therefore 
entitled to damages for breach of the a^ee- 
ment. — ^F owleb v, Oommbboiai. Ti3s«iBEaR Oo., 
Ltd., [19301 2 K. B. 1 ; 99 L. J. K. B. 629 ; 
143 L. T. 391, 0. A. 

Annotation Refd. lie Fairer (T. N.), Ltd., [1937] Oh. 352 

3492. Add, Annotations: — Consd. Re Golomb A: 
Porter & Oo.’s Arbitration (1931), 144 L. T. 
683. Reid. Shuttle worth v, Oox (Maidenhead) 
(1926), 43 T. L. K. 83. 

3494. Add, Annotation : — Refd« United Indigo 
Chemical Oo. t). Robinson (1931), 49 R, P. O. 
178. 

8497a. Failure to obtain qualification shares — 

Recovery on quantum meruit.] — Pltf. was 
appoint^ managing director of a co. by an 
agreement under the co.’s seal which also 
provided for his remuneration. By the 
arts, of assocn. of the co. each director was 
required to obtain his quaUflcation shares 
within two months after his appointment. 
Neither pltf. nor the other directors obtained 
their qualification shares within two months 
or at aU. Pltf. having done work for the co. 
claimed to recover the remuneration provided 
for in the agreement, or, alternatively, on the 
basis of a qiiantum meruit : — Held : the fact 
that pltf. did the work under an agreement 
which was in the fact void did not disentitle 
him from recovering on a quantum meruit, — 
Oraven-Ellis V. Canons, Ltd., fl936] 2 

K. B. 403 ; [1930] 2 All B. R. 1066 ; 106 

L. J. K. B. 767 ; 165 L. T. 376 ; 52 T. L. R. 
657 ; 80 Sol. Jo. 652, 0. A. 

8500a. Power to provide lor employees — Grant ol 
pension.] — A private co.,' the articles of which 
authorised the directors to provide for the 


welfare of employees A their widows A 
children, entered into a deed of covenant by 
which it granted a pension of £500 a year to 
the widow of a former managing director 
five years after his death. Some three years 
later the co. passed a resolution for volunta^ 
winding-up. The widow lodged a proof in 
the winding-up for the capitalised value of 
the annuity, but the liquidator rejected it ; — 
Held : the transaction was not one for the 
benefit of the co. or reasonably incidental 
to the co.’s business. The pension did not 
come within the terms of the co.’s articles, 
as a managing or other director is not a person 
in the employment of a co., A the action 
of the directors was not confirmed by the 
shareholders in general meeting convened 
for the purpose of doing so. The grant of the 
pension was therefore void A ultra vires the 
co.^ — Re Lee, Behrens A Co., Ltd., [1932] 
2 Ch. 46 ; 101 L. J. Ch. 183 ; 147 L. T. 348 ; 
48 T. L. R. 248 ; [1931] B. A C. R. 160, 

3502. Add, Annotations : — Consd. Undoiwood v. 
Bank of Liverpool, Underwood v, Barclays 
Bank, [1924] 1 K. B. 775; Houghton i». 
Nothard, Lowe A Wills, [1927] 1 K. B. 246. 
Refd. Kreditbank Cassel G. m. b. H. v. 
Schenkers, [1926] 2 K. B. 450. 

3505. Add, Annotation : — Refd. Harmer v. Arm- 
strong, [1934] Ch. 66. 

3506. Add, Annotation : — Generally^ Reid. Kredit- 
bank Cassel G. m. b. H. v, Schenkers, [1926] 2 
K. B. 450. 

3506a. Cheque — Presumption of 

authority.] — Stewart (Alexander) A Son, 
OF Dundee. Ltd. v, Westminster Bank, 
Ltd.. [1926] W. N. 271, 0. A. 
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80 . Remuneration voted by diredorB — 
Vaiidiiy — Jotion by shareholder — Onus 
of proof ,] — When a pltf. oomplalnfl ol 
directors voting a salary & travelling 
expenses to the managing director, he 
must show that their action was either 
uUra %yires or of a fraudulent ohorewster. 
& although it Is beyond the powers of 
directors to vote the salary & travelling 
expenses, this defect can be remedied 
at a shareholders* meeting where the 
managing director is a majority 
shareholder. — Houston v. Victoria 
Maohinkrt Depot, Ltp., [19241 2 
D. L. R, 657 : 38 B. O. R, 426--H3AN. 


8g. Remuneration of pro flis — Meaning 
of profits ,**] — Carlton Hotel Co., 
Lto. V, Gardiner, [1934] 3 W. W. R. 
97 ; 4 D. L. R. 713: 48 B. O. R. 441.— 
CAN. 
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tp. Extent of powers .] — Where a 
general manager Is chosen from the 
directors A Is therefore a managing 
director, there is an implication of 
further A larger authority than in the 
case of a general manager who is not 
a director ; but when directors appoint 
a ** managing director,*’ they may he 
taken to have ipso faeio delegated to 
him some of their powers as a board 
of directors.— Mid -WBeT Collieries, 
Ltd. V. MoEwbn, (1925 8 D L. R. 
629.— CAN. 

8501 V. -- — — Persona 

dealing with a managing director need 
only satisfy themselves that he has the 
power to do what he does, even though 
it be for hia personal advantage, — 
J. Stanley wedlock. Ltd.. Ex p. 
Royal Bank, [19241 4 D. L. B. 1178 ; 
5 C, B, R. 108.— CAN. 

3501 vi. — — — — .]— Whore 

under the arts, of assoon. of a oo. Its 


managing director might have the 
power which he purported to exercise, a 
person contracting with the oo. through 
him is entitled to assume that he 
actually did have such power. — Re 
British Columbia Bond Corpn., Ltd., 
A Lanq, [1931] 1 W. W. R. 286 ; 2 
D. L. R. 985.— CAN. 

3601 vU. .1— 

the evidence proved R.’s position to 
be that of managing director. A, there- 
fore, it must be presumed, especially 
since there was nothing adduced by 
the CO. to negative his authority, that 
he had authority to contract on behalf 
of the CO. to pay pltf. a commission. — 
Wrathall V, Ripstein a Manitowan 
Exploration Co., Ltd., [1932] I 
W. W. U. 801 ; 40 Man. L. 11. 272 ; 
3 D. L. IL 64 ; affy., [1931] 3 W, W. R. 
741.— CAN. 

f i, Presumption as to 

borrowing power,] — ^Money was ad- 
vanced by pltf. to F., a director, A 
not to the oo. F. was in control of the 
00 . *s business, but the directors had 
not delegated their borrowing power 
to him : — Bdd : one director alone 
had no aotued authority from the co, 
to borrow, A pltf. was not entitled to 
assume that the directors had dele- 
gated their borrowing powers to the 
one director who had been left in full 
control of the bufiiness. — ^MEROANTn.B 
Finance Corpn., Ltd. v, Francis A 
Taylor, Ltd., (1929] N. Z. L. R. 731.— 
N.Z. 

sq. Fraud of managing director — 
Storei arrangement for sale of property.] 
— Lasrll t, Hannah (B. C.) (1906), 
37 8. 0. B. 324.— CAN. 

it. Position as trustee — Advantage to 
company from misconduct.] — manag- 
ing director acting in a way whereby 
he derives an improper advantage to 
himself financially or otherwitw cannot 
Justify it by showing that his action 
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was of benefit to the oo. — B ritish 
Columbia Timber Industries 
Journal, Ltd. v. Black (1934), 48 
B. O. B. 209.— CAN. 

PART III. SECT. 28, SUB-SECT. 10. 

r i. Effect of hye-law.] — The 

president of a co. has no authority 
^without the authorisation by the 
board to engage solrs. in tiie co.'s 
business, though there be a bye-law 
giving him a general oversight over the 
business of the co. — Re Petrie Manu* 
facturino Co., Ex p. Hcqhes, [1924] 
4 D. L. R. 1308 ; 4 G. B. R. 311.— CAN. 

0 i. Cheg^te — Unsatisfied iudg- 

menl against company] — Held: the 
creditor, to whom the cheque was paid, 
was not prevented from proceeding 
against the president upon it. — W riohi 
e. Ritchie, 11926] 4 D. L. R. 1050.— 
CAN. 

■b. Not a trustee — As regards funds 
semrities in hia custody.] — Ex p. 
Giroux, [1926] 2 D, L. R. 900 ; 45 
Can. Crlm. Cas. 316 ; (1925), Q. R. 40 
K. B. 362.— CAN. 

PART III. SECT. 29, SUB-SECT. 1.- A. 

}, Mining engineer — Com- 

panies AcU 1927, s. nS.J— S tevens r. 
Spencer (Alta. ), [1930] 2 w. \v . R. 
271 : 3 D. L. R. 993 ; flOS.OJ 4 

D. L. R. 838 ; 3 VV. W. K. 1 29.—CAN. 

80. labourer, rervani or at>- 

2 wenticG- -Director fduo fcb/^ 
mining 1 ’ 

1934, (looH not make the 
directors of a. co. liabje for Ibo wagon 
of a director for work perforinod by 
him a« a “ clerk, labourer, servant or 
apprentice ’* of tlic eo. , 

aw w'hether, even if had not 
been a director, his position as field 
manager for a gold mining co., inter- 
preted in the light of the authority 
he had, the work he did A the place A 
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3526. Add. Annoialions : — As to (2) Hefd. Cotter 
V. National Union of Seamen, [1929] 2 Ch. 58. 
Generally^ Refd. I. K. Comrs. v. Fisher’s 
Exors., [1926] A C. 395. 

3526a. “ Person in the employment of the com- 
pany — Director.] — No managing or other 
director is a “ person in the employment of 
the company.” — Normandy v. Ind Ooope & 
Co., Ltd. [1908] 1 Ch. 84 ; 77 L. J. Oh. 82 ; 
97 L. T. 872 ; 24 T, L. B. 57 ; 15 Mans. 65. 

3532. Add. Annotaiions ; — Refd. Thomas v. Todd, 
[1926] 2 K, B. 511. Gonsd. Fowler v. Com* 
meroial Timber Co., [1930] 2 K, B. 1. FoUd. 
Re Gramophone Records, Ltd. (19.30), 69 
L. Jo. 201. 

3532a. •.] — By the articles of a private 

CO. a governing director, who also held 
practically tiie whole of the share capital, was 
so apjjointed for his life, or until he should 
resign or be removed by special resolution of 
the CO., at a salary of £^fe0 a year. After 
he had continued in ohice for some years the 
CO. passed a resolution for voluntary winding- 
up, & he ceased to act as director, llis 
assigne,(;s sought to jirovc in the liquidation 
for comp(msation due to him for loss of ottice, 
but the liquidator rejected the claim : — 
Held : as the only contract between the 
director & the co. was that contained or 
evidenced in the articles, his empk)ynient 
as such was conditional on the continued 
existence of the co., A ceased automatically 
when it was wound up. But assuming there 
liad been any breach of contract it was one 
in respect of winch, in the circumstances, no 
damages wei’e recoverable. — Re Farbeh 
(T. N.), Ltd., [1937] Oh. 352 ; [19371 2 All 
E.B. 505; 106 L. J, C^h. 305 : 157L.T.431; 
53 T. L. K. 581 ; <S1 Sol. .lo. 3,57. 

3535. Add, Ayinotation : — Refd. Re Lee, Behrens 
& Co. (1932), 48 T. L. R. 248. 

3536. Add. Annotation : — Refd. Rc I^e, Behrens 
& Co. (1932), 48 T. L. R. 248. 

3536a. .] — Re Lee, BEHftENS & Co., 

Ltd., No. 3600a, ante. 

3536b. Remuneration payable out of profits — 
Whether profits available for dividend.] — In 

consideration of services rendered & of the 
transfer of certain rights to the co. by liim, 
the CO. agreed as purchasers “ to pay to 
[jiltf.] out of the first profits of the purchasers 


& in priority to aU dividends payable in 
respect of any shares in the purchasers’ 
capital the sum of £1,000.” The balance 
sheet of the co., for the year ending Mar. 31, 
1936, showed a profit of £698 11s. lOd., 
which sum the directors used for wTiting off 
preliminary expenses in making a transfer 
to certain reserve accounts. Pltf. contended 
that the £698 11s. lOd., being the first profit 
of deft, co., he was entitled to payment of 
that sum in part satisfaction of the £1,000 ; 
& that the co. by the publication of the 
balance sheet were estopped from denying 
that the £698 11«. lOd. was a first profit : — 
Held : upon the true construction of the con- 
tract the words ” the first profits in priority 
to all dividends ” means profits available 
for dividends ; & the test is whether the 

purpose to which the directors have applied 
the sum in dispute is one to which the share- 
holders could not object if such application 
deprived them of what would otherwise 
have been a dividend. — Stewart v. Sasua- 
DiTE, Ltd., [1936] 2 All E, R. -1481 ; 52 
T. L. R. 712. 

3537a. Superannuation — Alteration of scheme — 
Whether ultra vires.] — Re Elder Dempster 
Superannuation Fund Assocn. (1933), 78 
Sol. Jo. 13. 

3540a. Presumption of authority — Due 

delegation o! authority.] — Houghton & Co. v. 
Nothard, Lowe & Wills, No. 3157a, ante. 

3549. Add. Amioiations : — Apld, Kloinwort, Sons 
& Co. V. Associated Automatic Machine 
Corpn., Ltd. (1934), 151 L. T. 1. Distd. 
Peterborough Trust, Ltd. v. Steel Industries 
of Great Britain, Ltd. (1934), 78 Sol. Jo. 801. 
Refd. De Tchihatchef v. Salem! Coupling, 
Ltd., [1932] 1 Ch. 330. 

I 3549a. .] — Kletnwort, Sons tfe 

Co. V. Associated Automatic Machine 
Corpn., Ltd., No. 2419a, ante. 

3553. Add. Annotation : — Refd. The Hayle, [1929] 
P. 275. 

3560. Add. Annotations : — Consd. Chibbett v. 
Robinson (1924), 132 L. T. 26. Distd- 

Mudd V. Collins (1925), 133 L. T. 186 ; Reed v, 
Seymour (1927), 11 Tax Cas. 625; Henry v. 
Foster (A^bur), Henry v. Foster (Joseph), 
Hunter v. Dewhurst (1931), 146 L. T. 225. 
Expld. & Distd. Shipway v. Skidmore (1932), 
16 Tax Cas. 748. Consd. Denny (H. A.) 


ciroumstanco of its performance, would 
have put him in the class of “ labourers 
or servants/* within the meaning of 
said sect. — M ullkmn v. Lanoasteu, 
[10371 1 W. W. R. 73 ; 1 D. L. K. 41 d. 
—CAN. 

PART in. SECT. 29, SUB-SECT. 1.— B. 

e i. By president — Confirmation ] 

— Where a servant had boon orally 
hired by the president of a co., & his 
services had been accepted for three 
& a half years without the president’s 
authority to hire him being questioned : 
— ATeZd! ,* the co. could not repudiate 
the agreement, on the mere ground that 
it was not formally authorised or 
adopted by bye-law. — B loomfield v. 
Monarch Overall MANUFAcruRmo 
Co., Ltd. (No. 2), [19271 2 W. W, R. 18; 
[1927] 3 D. L. R. 146; ajQTd., [19271 
3 W. W. R. 502 ; 11927J 4 O. L. R. 
1137.— >CAN. 

PART HI. SECT. 29, SUB-SECT. 1.-— 0. 

sd. By whom fixed — Directors .) — 
The remuneration of an officer of a oo. 


must be fixed by the directors, & can- 
not be fixed by the shareholders. — 
Wilson v. WooLLArr. [1928 1 4 D. L. R. 
403 ; 02 O. L. R, 620.— CAN. 

so. Who liable for — Directors — 
Whether manager included in * ‘ laftourerst 
servants & apjyrentices .**) — Domanski 
V. Wilson, [1935 J 4 D. L. R. 17 ; O. R. 
400 ; 6 F. L. J. (Can.) 69.— CAN. 

PART III. SECT. 29, SUB-SECT. 1.— D. 

g i. Contracts for parchase 

of stock.) — Held : the cu., in order to 
avoid liability, must show that their 
otfleera were, to the knowledge of the 
brokers, abusing their powers & giving 
dirortions they had no power to give. — 
Ticonderoga Pulp & Paper Co. v. 
Cowans, [19251 4 D. L. R. 1.— CAN. 

g ii. Agreement for non- 

shareholders to gain adoardages of share’ 
holders.) — Held: express authority 
necessary, — M cLeod v. United Can* 
NKRS, Ltd. (P.E.I.), [1925] 3 D. I.. R. 
767.— CAN. , 

g iii. Cancellation of snh- 
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scripiion for stock.) — Held : express 
authority necessary . — Re SUN Rat 
Manufacturing Co., Ex p. Robson 
(Ont.), [1925] 1 D. L. II. 175 ; 6 C. B. R. 
303 ; affg., 4 C. B. R. 507.— CAN. 

sf. Liabilities — Investigation into 
conduct.]— Act 46, 1926, s. 184 (1). 
Is not designed for the purpose of 
onabliug the ot. to hold a general 
investigation into the conduct of an 
officer of the co. The examination 
there Int-euded Is for the purpose of 
fixing liability iu respect of a particular 
claim then before the ct. The sect, 
does not create any now liability 
or any new right, but only provides a 
summary mode of enforcing rights 
which would otherwise have been 
enforced by the ordinary procedure 
of the cts. A person cannot therefore 
bo held liable under the sect, unless he 
Is already liable to pay a sum of money 
by some principle of ordinary law, or 
by virtue of a special clause of Cos. 
Act imposing upon him a particular 
liability. — ZirnuLAND Motor Co. v. 
Short, Liquidator, eto. (1928), 49 
N. L. R. 368.— S. AF. 
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V, Reed (1933), 18 Tax Oas. 254. Refd. Stede- 
ford V, Beloe, [1931]2K.B. 610; Dewhxirst 
V. Hiinter (1932), 146 L. T. 610. 

3560a. Remuneration by commission — Amount re- 
coverable— How calculated.]— Applt., pltf. in 
the action, was for many years secretary 
of reap. co. Originally he received a fixed 
salary per week, but in 1916 an agreement 
was made between him & one A. S., managing 
director of reap, oo., to the effect that in 
addition to his weekly salary he was to 
receive 10 per cent, on the balance of profits 
after payment of 124 per cent, dividend. 
In 1926 applt. quarrelled with A. S. & left 
the service of reaps., & shortly afterwards he 1 
brought this action for an accoimt of the 
sums due to him as commission & for pay- 
ment of the amount found to be due. It 
appeared that nearly all the capital of the 
resp. co. was held by A. S. & his family, & 
that he, as managing director, had entire 
control of the co.’s business. During applt. ’s 
tenure of office A. 8., with the connivance & 
assistance of applt., habitually appropriated 
funds of the co. to his own purposes. Applt. 
in framing his claim for commission con- 
tended (i) that the 12 i per cent, dividend 
referred to in the agreement must be a 
dividend subject to income-tax ; (ii) that the 
124 per cent, dividend must be limited to an 
amount representing 124 cent, on the 
capital of the co. at the date of the agreement 
&: had no application to subsequent increases 
of capital ; & (iii) that for the purpose of 
calculating his commission he was entitled to 
reintroduce into the accounts all the sums 
wliich had been unlawfully applied for the 
benefit of A. S, peraonahy : — Held: (1) the 
124 per cent, dividend must be a dividend 
subject to income-tax ; the 124 cent, 
dividend must be measured on Ihe capital 
as it stood in each year when the accounts 
were made up ; & in reckoning the amount 
on which commission must be paid no 
account could be taken of the sums which 
ought to have been included in the profits 
but had been misappropriated by A. 8. ; 
(2) although applt. had been guilty of mis- 
conduct in relation to the affairs of resps., 
he was entitled to recover moneys which 
were already due to him for work done on 
resps.’ behalf, & the remedy of resps. was an 
action or counterclaim for damages for 
breach of duty. — Ramsden v, Shabratt 
(David) & Sons, Ltd. (1930), 35 Com. Cas. 
314, H. I.. 

Annotation : — As to (2) Befd. Lever Bros., Ltd. v. Bell (1930), 
47 T. L. R. 47. 

3560b. Effect of misconduct.] - Ramsden 

V. SHABRArr (David) & Son, Ltd., No. 
3500a, ante. 


3565. Add, Annotations : — Consd. Shaw & Sons 
(Salford), Ltd. v, Shaw, [1935] 2 K. B. 113. 
Refd. Swedish Central Ry. v, Thompson, 
[1924] 2 K. B. 256 ; Russian Commercial Sc 
Industrial Bank v, Comptoir d’Escompte de 
Mulhouse, Banque Internationale De Com- 
merce De Petrograd v. Goukassow (1924), 
40 T. L. R. 837 ; Todd v. Egyptian Delta 
Land & Investment Co., [1928] 1 K. B. 162 ; 
Lazard Bros. & Co. v. Midland Bank, Ltd. 
(1932), 49 T. L. R. 94. 

3567a. Presumption of authority — Due delega- 

tion of authority,] — Houghton Sc Co. v , 
Nothard, Lowe & Wills, No. 3157a, ante. 

3568a. Purchase of goods for company’s 

benefit.] — Levy v. Metropolitan Cab Go. 
(1854), 23 L. T. O. S. 67. 

3578. Add. Annotation : — Refd. Jones v. Oceanic 
, Steam Navigation Co., [1924] 2 K, B. 730. 

3576. Add. Annotation : — Refd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. R. 587. 

3586. Add. Annolaiion : — Refd. Reid Sc Sigrist, 
Ltd. V. Moss & Meclianism, Ltd. (1932), 49 
R. P. C. 401. 

3590. Add. Annotation : — Refd. Pickford t?. 

Quirke, Pickford v. I. R. Comrs. (1927), 138 
L. T. 600. 

3595. Add. Annolaiion : — Refd. Stewart v. Sasha- 
lito, Ltd., [1936] 2 All E. R. 1481. 

3599. Add. Anyiolation : — As to (1) Refd. Stewart 
V. Sashalite, Ltd., [1936] 2 All E. R. 1481. 

3603a. Bills of exchange drawn by 

branch manager.] — The arts, of assocn. of a 
co. empowered the directors to determine who 
should be entitled to sign & make, draw, 
accept Sc indorse on the co.’s behalf bills, 
notes, receipts, accei^tances, indorsements, 
cheques, etc. The co., whose business was 
that of forwarding agents, had a branch at 
Manchester under a branch manager, C. 
This branch manager, without having in 
fact received any authority from the co., Sc 
acting in fraud of the 00 ., drew seven bills of 
ex change on behalf of the co. signed “ S.C., 
Manchester manager.” The bills were drawn 
to the order of the co., they were accepted 
by C. Sc W. Sc indorsed on behalf of the co. 
” S.C., Manchester manager.” In an action 
on the bills by the holders in due course 
against the co. as drawers : — Held : (1) pltfs. 
were not entitled to act on bills drawn by a 
person in the position of the branch managfu* ; 
(2) the bills were forgeries under which pltfs. 
could have no title. — Kheditbank Gasset, 
G. m. b. H. r. Schenkers, [1927] I K. R. 826 ; 
96 L. J. K. B. 501; 136 L. T. 716; J3 


PART in. SECT. 29, SUB-SECT. 2.— 
C. (b). 

1. By acts of secretary ‘treasvrer. ] 

eld: (1) a secretary -treaeurer, aa 
such, has no authority to bind his co. ; 
(2) on the facts, there was nothing to 
show that the authority of the secretary - 
treasurer in this case was other or 
more extensive than that of any other 
secretary. — M ykrs v. Union Natural 
Gas Co. (1922), 63 0. L. R. 88.— CAN. 

PART in. SECT. 29, SUB-SECT. 8.— B. 

3596 i. Remuneration by commission 
— Based on profits — <&: weekly sum — 
Provision for fU^ minimum-^^MigM to 
minimum although no 3>ro/8te.]— G allb- 


V. Waterloo Motors, Ltd., 
[19.S1J 2 D. L. R. 310; 3 M. P. R. 137. 

-<!AN. 

sb. Right to remunerafvm — Absence 
of byedaw authorising payment — Action 
not maintainaJlile — Companies Act, 
n. S. M., 1913 (c. .35), s. 32.]— Mrnzies 

V. Tyndall Quarries Co. (Man.), 

[19201 4 D. L. H. 350 ; [1926] 2 

W. W. R. 864.— CAN. 

PART in. SECT. 29, SUB-SECT. 3.— C. 

g — .j — Whore the 

managtif of a oo„ acting in good fait h 
under the authority which ho thouglit 
was vested in Idni Sc which could have 
vefltod in 1dm under the co.'s arte. 0/ 
aasoon., execut-c® a contract on tno 
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co.’s behalf, & t,he other parly accepts 
him as having authority, the 00. 
is bound by his act.— “Assoerj^TED 
Growers of British CoLTrMJUJ^, 
r. British Ojuumbia 
Ltd., (19251 1 D. L. L- ^ 

W. W. K. 505; 31 B- tL ‘^3...— 
CAN. 


sd. Manager conducting persomil 
business — Payment by pc^ty having 
dealings tnith company .] — FAWCEVr v. 
Petitcodiac? Blacjk Fox go., Ltd, 
(1932), 6 M. P. n. 442.~-CAN. 


3602 i. - By misrepresenta- 

tion — Question of authority.] — ■ Raven B 
Plantations, Ltd. r. Estate H. 
A»kay(X927). 48 N.L. R. 174.— S. AF. 



Oases 8808a--889ai Bkouqsh and Empire Digest Supplement. 


T, L. B. 237} 71 SoL Jo. 141; 32 Com. Om, 
197, C. A. 

AnnoUUions: — As to (1) CoM^ British — 

Co. V. Federated European Bank» Ltd.. {1932) 2 K. 
176. Befd. Lteett (Liverpool) ip. Barclays B^k, U928] 
1 K. B. 48. As to (2)_Oomd, Sllngsby e. Dtetrlot Bank 
Ltd. (1931), 47 T. L. R. 587 ; Sou^ London Greyhound 
Racecourses. Ltd. ». Wake. 119311 1 Oh. 496; Atomeeno 
Bankvereenigingr e. Langtoo (1936), 40 Com. Oae. 247. 

3608. Annotation: — Obtd. Wurzel v. 

Houghton Main Home Delivery Service, Ltd., 
Wurzel V. Atkinson, [1937] 1 K. B. 380. 

3652. Add, Annotation : — ^ReM. Re Olyncorrwg 
OoUiery Co., Railway Debenture & Genera) 
Trust Co. V. The Oo., [1926] Oh. 951. 

3656. Add, Annotation : — ^Refd. Re City Dquitable 
Fire Insce., [1925] Oh. 407. 

3657. Add. Annotation : — Consd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. B. 853. 

3661. Add. Annotation : — Consd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. B. 853. 

3661a. .] — Be City Equitable Fire Insur- 

ance Co., Dro., No. 3059a, ante. 

3662a. Inspection ot securities — Whether in proper 
custody.] — Re City Equitable Fire Insur- 
ance Co., Ltd., No. 3059a, ante. 

3664. Add. Annotation : — Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. B. 853. 

3665. Add. Annotation : — Apld. Be City Equitable 
Fire Insce., [1925] Oh. 407. 

3668. Add. Annotation : — Ae to (1) Refd. Re City 
Equitable Fire Insce. (1024), 40 T. L. B. 664. 

3670a. .] — Re City Equitable Fire 

Insurance Co., Ltd., No. 3059a, ante. 

3674a. Duty to report to members — Extent of duty.] 

— The duty of the auditors of a co. to make 


„ report to ttie members, an^er IWfl 

sect. 134 (1), is 

report to the seOTetary of 

OAaiq a Oo. (London), Ltd., [ 19 ^] Oh . 

483 ; 103 L. J. Oh. 193 ; 161 L. T. 323 , 

60 T. L. E. SOI ; 78 Sol. Jo. 223. 

867S. Before this case add “ See, note, 1929 Act, 

j 6. 

3684a. Application of Interpretation Act, 1^9 
(c. 68), s. 1 (1)— To special articles used with 
Table A.J — By the arts, of assocn. of a co. 
which was incorporated in 1906 it was pro- 
vided that Table A in the first sched. to the 
Cos. Act, 1862, should apply to the co., but 
that certain clauses of Table A should be 
excluded. In an action by a director against 
the co. <fc its directors, in which he claimed a 
declaration that a notice purporting to 
remove him from the office of director was 
invalid, the question arose whether Interpre- 
tation Act, 1889 (c. 63), s. 1 (1), which 
provides that words in the singular shall 
include the plural & words in the plural 
shah include the singular applied to the 
special articles which were used with Table 
A: — Held: sect. 1 (1), which governed 
Table A, also governed the special articles 
which were used with Table A, &, applying 
this principle to the notice in question, pltf. 
was validly removed from riis office of 
director & the action failed. — Fell v. 
Derby Leather Co., Ltd., [1931] 2 Oh. 
252 ; 100 L. J. Oh. 311 ; 145 L. T. 356. 

3692. Add. Annotation : — Consd. Oswald Tillotson, 
Ltd. V. I. B. Oomrs. (1932), 48 T. L. R. 628. 

3693. Add. Annotations: — As to (1) Refd. Batu 
Pahat Bank, Ltd. v. Tan Keng Tin, Official 


part ni. SECT. 29. SUB-SECT. 8,— D. 

si. For iudgmerU against company — 
In action brought on managcr*e instruc- 
tions.] — Held : the manager was not 
liable. — PAomo Coast Coal Mines, 
Ltd. V. Arbuthnot, 11928] 1 D. L. R. 
670 ; [19261 1 W, W. R. 478 ; 36 
B. C. R. 321,— CAN. 

Em. Undue prelcrence.] — An olflcer 
ot a CO. who grant.8 an undue preference 
to himself is guilty of tniafeasance Sc 
breach of trust within the meaning 
of Act 46, 1920, 6. 184 (1). A part- 
time secretary is an oflaoer of the co. 
within the same sect. — Z ululand 
Motok Co. V. Boswell, Liquidator, 
ETC. 0928), 49 N. L. R. 376.— S. AF. 

PART III. SECT. 29, SUB-SECT. 4.— A. 

sn. Contract to appoint on obtaining 
control of company — Construction. ] — 
PURDOM V. Doherty (Can.), [1929] 8 
D. L. R. 719 ; ajfg., 33 0. W. N. 425.— 

CAN. 

PART HI. SECT. 29, SUB-SECT. 4.— D. 

I. — — .] — Re ALPHA 

_ _iTaAaE & Intestwcent Co. (1916), 
34 W. L. K. 483 ; 10 W. W. R. 652.— 
CAN, 

PART IIL 8BCT. 29^ SUB-SECT. 6.— B. 

3681 I. General rwfe.)— Persons who 
continue from year to year to assume 
the duties of auditors must be held to 
have agreed to conduct their work in 
a reasonably skilful $c careful manner. 
In an action in which deft, auditors 
were held liable tn dama^ for negU* 
gence in not detecting defaloations by 
the pltf. ^8 accountant, it wae held that 
there was ample justlfloatlon for the 
belief of pltf. "a shareholders that the 
report pltf, was receiving mmually 
from defts. provided for mioh an audit 
u« would reasonably catch such thefts 


Sc manipulations of the books as said 
employee had been guilty of. Defts. 
were not justified In taking directions 
from another employee, the manager, 
whom also they were required to check, 
as to whether it was necesssny to do 
certain work of checking. Slnoe defts. 
were aware that pltf.'s system of check - 
Ing was faulty & that the danger of 
theft was always present, the default 
of pltf., or of Its employees other than 
the acoused in not remedying that 
sitnation did not exouse the continuing 
QQgUgonce of defts. The fact that 
oltt. had received from bonding oos. 
the greater part of the loss it had sus- 
tained was not a defence to the action. 
Any possible Issue arising from such 
payment might be left to be determined 
between pltf. Sc said oos. on defts. 
making payment, or, alternatively, if 
defts. so requlre<i, the form of judg- 
ment might provide for notice to any 
parties, such as the bonding cos., 

f resumed to have an interest therein. — 
NTERNATIONAL LABORATORIES, LTD. V. 
DEWARJ1932] 8 W. W. R. 174 : [1933] 
1 D. L. R, 34 ; reosd., [1933] 2 W. W. R. 
529; 3 D. L. R. 663; 41 Man. L. R. 
329.— CAN. 

8661 ii. .] — The extent of the 

duty & liability of an auditor depends 
on the terms of his emplo:n3aent in 
the particular case, Sc on the book- 
keeping methods used, to the know- 
ledjgDe of his employer, by the 
latter^s officials.— J amieson, Austin 
Sc Mttoheix, Ltd. v. Battrum, [1934] 
1 W. W. R. 324.— CAN. 

8668 i. As to balance skecf.J— 
Although an auditor of a oo. la not an 
Insurer, Sc does not guarantee that the 
books of the co. show the true position 
of its affairs or that his balance-sheet 
is aocurate aooordiog to the books, it 
is his duty to ascertain Sc certify to 
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the shareholders the true financial 
position of the co. at the time of the 
audit so far as reasonable care Sc skill 
on his part discloses it ; it is not 
sufficient for him to ascertain that the 
balance-sheet corresponds to the books, 
ho must take reasonable care to ascer- 
tain that the books themselves show 
the true position. It is hla duty to 
report & comment on any item In the 
balance-sheet furnished by the directors 
which either appears or is found from 
investigation to call for comment or 
exi.»lanatlon. An auditor who gives 
shareholders moans of information 
instead of information in respect of a 
00 . ’s financial position dr>es so at his 
erll. Sc runs the very serious risk of 
eing held, judicially, to have failed 
to have discharged his duty. When 
it is shown that the audited balance- 
sheets do not show the true conation 
of the co. Sc that damage has related 
the onus Is on the auditor to show 
that such damage Is not the result of 
any breach of duty on his part.— 
Blub Band Navigation Oo., Ltd. 
(Trustee) v. Prxok, Waterhouse Sc 
Oo. (No. 2), [1933] 8 W. W. R. 53 ; 
revsd. on the fads, [1934] 2 W, W. R. 
49 ; 3D. L. R. 404 ; 48 B. O. R. 825.— 
CAN. 


PART III. SECT. 29, SUB-SECT. 6. 

— C. 

8679 i. Misfeasaihoe — FaMure to 
attdit.) — Held: the failure to audit & 
report on the balance sheets of a oo., 
Sc the sending of summaries purporting 
to be audited to the registrar of oos. 
were wilful acts or defatfita on the part 
of the auditor, Sc he was liable to make 
good certain sums paid as preference 
oividonda as a result of such default. — 
Re Fuitton (John) & Oo., Ltd., [19821 
N. I. 35.— IR. 



Assignee of Property, [1933] A. O. 691. As 
to (2) Consd. Sfiuttfeworth v. Oox (Maiden- 
head) (1926), 43 T. U R. 83. 

3695. Add, Annotation : — ^Hefd. Campbell v. Rofe, 
[1933] A. 0. 91. 

3696a. Increase in voting rights of preference 

shareholders.] — St. Davids (Lord) v. Union 
Castle Mail SS. Co., Ltd. (1934), 78 Sol. 
Jo. 877. 

3698. Add, Annotation : — Expld. & Dlstd. Jacobs 
V. Batavia & General Plantations Trust, 
[1924] 2 Oh. 329. 

3702. Add, Annotation : — ^Refd. Shuttleworth v, 
Oox (Maidenhead) (1926), 43 T. L. R. 83. 

3703. Add, Afinotation : — Dbtd. Shuttleworth v, 
Oox (Maidenhead) (1926), 43 T. L. R. 83. 

3704. Add, Annotation,: — As to (2) Refd. Shuttle- 
worth V, Oox (Maidenhead) (1920), 43 T. L. R. 
83. 

3704a. Interference by court.] — It is for 

the shareholders, <te not for the ct., to say 
whether an alteration of the articles is for the 
benefit of the co., provided that it is not of 
such a character as that no reasonable men 
could so regard it. 

The arts, of assocn. of a co. provided that 
pltf. & four others should be the first directors 
of the CO., & that they should be permanent 
directors, & that each of them should be 
entitled to hold office so long as he should 
live unless he should become disqualified 
from any one of six specified events. Owing 
to irregularities in the accounts furnished by 
pltf. of sums received by him on the co.’s 
account an extraordinary general meeting 
of the co. was held <fc a special resolution 
was passed that the articles should be altered 
by adding a seventh event disquahfying a 
director, namely, a request in writing by 
all his co-directors that he should resign his 
office. Such a request was subsequently 
made to the pltf. There was no evidence of 
bad faith on the part of the shareholders. 
In an action by pltf, for breach of an aUeged 
contract contained in the original articles 
that he should be a permanent director, & 
for a declaration that ha was still a director 


VoL IX. — CQi3aipajii6S. CfEM 

of the co. : — Hold : the contract, if any* 
between pltf. & the co. contained in the 
articles in their original form was subject 
to the statutory power of alteration & that 
if the alteration was bond fide for the benefit 
of the CO. it was valid & there was no breach 
of that contract ; there was no ground for 
saying that the (alteration could not reason- 
ably be considered for the benefit of the co. ; 
therefore, there being no evidence of bad 
faith, there was no ground for questioning the 
decision of the shareholders that the alteration 
was for the benefit of the co. ; &, con6e(|uently, 
pltf. was not entitled to the relief claimed. — 
Shuttleworth v, Oox Brothers So Co. 
(Maidenhead), Ltd., [1927] 2 K. B. 9 ; 96 
L. J. K. B. 104 ; 136 L. T. 337 ; 43 T. L. R. 
83, 0. A. 

Annotation : — Folld. Siifirden v. Urban Firo Insurance Oo., 
(1930), 75 Sol. Jo. 60. 

3704b. .] — SuGDEN V, Urban Fire In- 

surance Co., Ltd. (1931), 75 Sol. Jo. 60 
(Vice-Chancellor of Lancashire). 

3724. Add, Annotations : — Refd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258 ; Henry v, 
Foster (Arthur), Henry v, Foster (Joseph), 
Hunter t». Dewhurst (1931), 146 L. T. 225. 

3729. Before this case insert- Compare Corpora- 
tions, Vol. XIII., pp. 339 ei seq,** 

3734a. Preference shareholders whose 

dividends “ In arrear.’*] — A co.’s articles 
of assocn. provided that the original pre- 
ference shares, carrying a cumulative pre- 
ferential dividend of 7 per cent., should not 
confer upon the holders the right to attend 
& vote at any general meeting or to have 
notice thereof unless {inter alia) the dividend 
thereon was in arrear for more than three 
months. Subsequently the capital of the co. 
was increased by the issue of preferred 
ordinary shares with the right to a non- 
cumulative preferential dividend of 10 per 
cent, payable in respect of each year 
exclusively out of the profits earned in each 
year & to rank after the preference shares. 
It was further provided that the holders of 
these preferred ordinary shares should, muiatis 
mictundis, be subject to the same restrictions 


PART III. SECT. SO, SUB-SECT. 2.— 
C. (b) ii. 

sp. Hights of members — Forcing ad- 
ditionai shares on dissenting member.] 
— An art. of assocn. of a co. providing 
that the directors might require a 
shareholder to take up additional shares 
in a certain ratio was altered by a 
resolntion of the majority of the share- 
holders. applt. {inter alios) dissenting. 
The alteration struck out the words 
“ three shares for every 250 lb. of bxitter 
fat*' supplied by a member & substituted 
** one share for every 60 lb. of butter- 
fat.** Applt. was called upon to take 
up additional shares in aeoordance with 
the altemt-lou, but refused to do so : — 
Held : the art. wets not one that could 
be amended under Cos. Act, 1906, s. 122, 
so as to force additional shares on a 
dissenting member, 8c applt. was not 
bound by the alteration objected to. — 
Macdonald v. Nobmanbt Oo-oprra- 
TiVE Dairy Factory Co., Ltd., Cl 923] 
N. Z. L. R. 122.--N.Z. » J 

3698 i. Alteration a breach of con- 
traot.y-^A shareholder In a oo. must be 
taken to know that one of the incidents 
of membership of a oo. is that the co* 
may, by adopting the proper method, 
bom fide alter Its artioles in a way 
which may prejudicially affect his 
Interest, $c provided that the altera- 


tion in the article is not iDConsistcnt 
with the objects set out in the memo- 
randum of association, 8c is bond fide 
made in the interest of the co., the 
shareholder would be boimd by such 
an alteration. 

A oo. cannot commit a breach of 
contract by altering Its artioles. — 
Habi Chandana Joga Deva V, Hin- 
dustan Co-Operative Insurance 
Society, Ltd. (1924), I. L. R. 62 Calo. 
239.~IND. 

8698 il. .] — Reap,, a member of 

applt, CO. for a number of yeeu*, sup- 
plied produce to the oo. upon terms 
set out in certain of the oo.'s arts, of 
assocn. The oo. altered the arts, in 
question in a manner which subse- 
quently proved to be prejudicial to 
resp., &, declining to be bound by such 
alteration, he took action to recover 
the balance due to him on the basis of 
the original artioles: — Held: It not 
having been shown that reap, had in 
any way assented to the alteration in 
question, he was not bound thereby, 
& was entitled to be paid for bis pro- 
duce on the basis of the original arts, 
as unaltered, — Johnson v. Eltham 
C o-opicRATiVB Dairy Factory Oo., 
Ltd.< Eltham Oo-operative Dairy 
Factory Oo„ Ltd. v, Johnson, '' 

N. Z, L. R. 216,— N.ZU 
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PART III. SECT. 80, SUB-SECT. 2,— 
C. (b) lii. 

8701 i. For benefit of company as 
whole ,] — If a majority of shareholders 
carry a resolution to alter the articjles 
not in the interests of the co. at large, 
but entirely for their own benefit & in 
their own interests, they have not 
acted bond fide. Sc that Is fatal to the 
validity of the alteration. The co. had 
resoinded an article whereby the dry ” 
shareholders were entitled to interest 
on their capital, 8c substituted another 
which hod the effect of depriving tJio 

dry ** shareholders of interest 
Held : the article was invalid. — (J eahv 
V. Melrose Oo-opFitATivw Daikv Co., 
Ltd., [19301 N. Z. L. R. 768, "N.Z, 


»ART in. SECT. 30. SUB-SECT. 3.-~A. 

sd, MUdcHcriptiun of vwrti 
-A meeting was erronoouely de^ribed 
3 a directors' meeting a 

hareholdera' meeting. The three 
Uareholdera present were also dJreo- 
^rs. An act done at such meeting, 
eing inira vires bound the co. not- 
Ithstauding the mlsdesOTlption.-— 
. H. McGuire & H. J. Forester, 
TD. V. Cadzow, [19321 3 W. W. R. 
$7 ; [1933] 1 D. L. R. 192 ; 26 Alta. 
. R. 518.— CAN. 



Cases 3784a— 3811a. English and Empire Digest Supplement. 


as to receiving notices of & attending & 
voting at general meetings as the holders of 
original preference shares. Since 1920 no 
profits had been available to pay dividends* 
& for the general meeting of 1926 the holders 
of preferred ordinary shares received no 
summonses. In an action by holders of such 
shares against the co. for a declaration that 
they were entitled to have notice of & to 
attend & vote at the general meetings : — 
Held : the words “ in arrear,*’ in the context 
in which they appeared in the articles, could 
not be construed to cover the non-payment 
of a non-cumulative preference dividend 
payable out of the profits of each year & not 
paid because there were no profits available 
for the dividend, & the action failed. — 
CouLSON V, Austin Motor Co., Ltd. (1927). 
43 T. L. B. 493. 

3738. Add. CiicUion : — 13 Mans. 316. 

3740. Add. Annotation : — Refd. Be Jones (R. E.), 
Ltd. (1983), 50 T. L. B. 31. 

3746. Add. Annotation : — FoUd. Be Newcastle 
United Football Co., [1932] W. N. 109. 

3749a. Where twenty-one days’ notice required — 
Shareholders resident abroad — Notice un- 
necessary.] — Be Newcastle United Foot- 
ball Go., Ltd., [1932] W. N. 109 ; 173 

L. T. Jo. 344. 

3753. Add. Annotation : — Generally y Refd. Cotter 
V. National Union of Seamen, [1929] 2 Ch. 68. 

3770. Add. Annotation : — Refd. Shuttieworth v. 
Cox (Maidenhead) (1920), 43 T. L. B, 83. 

3771. Add. Anno/af?07is Refd. Shuttieworth v. 
Cox (Maidenhead) (1920), 43 T. L. B. 83 ; 
Batu Pahat Bank, Ltd. v. Tan Keng Tin, 
Ofiicial Assignee of Property, [1933] A. 0. 691. 

3771a. Shareholder with no registered address — 
No address In United Kingdom for service ol 
notices.] — Dickson v. Halesowen Steel 
CO.J1928] W. N.33. 

3775. Add. Annoiaiions : — As to (1) Consd. Be 
Walker’s Settlement, Itoyal Exchange Assur- 
ance 7?. Walker, [1935] Ch. 507. As to 
(2) Apld. Wall V. Exchange Investment 
Oorxm., 11920] Oh. 143. 


3779. Add. Annotation : — Expld. & Apld. Parker 
& Cooper V. Beading, [1926] Oh. 975. 

3787a. .] — Wall v . Exchange 

Investment Corpn., No. 38na, po.st. 

3802. Add, Annotation: — Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. O. 369. 

3803a. Although proxy given.] — A co.’s 

arts, of assocn. provided, art. 74, that votes 
might be given personally or by proxy ; 
art. 75, that the instrument appointing a 
proxy should be deposited at the office not 
less than forty-eight hours before t)ie time of 
holding the meeting at which it was to be 
used ; &, art. 76, that “ a vote given in 
accordance with the terms of an instrument 
of proxy win be valid notwithstanding the 
previous . . . revocation of the proxy . . , 
provided no intimation in writing of the 
. , . revocation . . . shall have been re- 
ceived at the office before the meeting ” : — 
Held : in a case where a proxy had not been 
validly revoked in accordance with art. 76, the 
shareholder who had given the proxy was 
free to attend at the meeting &i vote person- 
ally ; &, when he had done this, the vote 
tendered by the proxy was properly rejected. 
— Cousins v. International Brick Co., 
Ltd., [1931] 2 Oh. 90 ; 100 L. J. Ch. 404 ; 145 
L. T. 471 ; 47 T. L. B. 217, C. A. 

3811. Add. Annotation : — Apld. Wall v. Exchange 
Investment Corpn., [1926] Ch. 143. 

3811a. Whether decision of chair- 

man final.] — An art. provided that no ob- 
jection should be made to the validity of any 
vote except at the meeting at which it was 
tendered, & that every vote, whether given 
in person or by proxy, not disallowed at any 
meeting should be deemed valid for all pur- 
poses : — Held : the decision of the chairman, 
who, in the boitd fide exercise of the power 
conferred upon him by the art., had refused 
to disallow a vote by proxy to which objection 
had been taken at the meeting, was final & 
would not be reviewed by the ct. — Wall v. 
Exchange Invpistment Corpn., [1920] Cb. 
143 ; 95 L. J. Ch. 132 ; 134 L. T. 399, C. A. 


PART HI. SECT. 30. SUB-SECT. S.— 

B. (f), 

e i. .] — A flbareJioldor, who is 

present at a meeting of shareholders, 
can waive his right to he Rriven notice 
of the Intention to move a special 
rcHoliition ; the giving notice of such 
intention ts only proscribed in order 
to give shareholders time to consider 
the matter . — Re Exrrx Footwear Co., 
Ex p. Nova Trust Co., 119231 

D. L. R, 212; 56 N. 8. R. 195; 
3 C. B. R. 748.-~CAN. 

PART in. SECT. 30, SUB-SECT. 8.— 

D. (b). 

sq. Neceasiiy /or g^iorum at commence- 
ment — at limt of iiotino.] — At the 
outset a majority of the Issued shares 
were represented at the meeting, but 
some of the sharehoWers withdrew 
Sc at the time of the voting there was 
no longer a quorum :^Held : meetings 
of shareholders are to be governed by 
the same rules as to quortun & pro- 
cedure as apply to parliamentary & 
municipal bodies except where the 
statxite or bye-laws otherwise provide ; 
& the shareholders* meeting therefore 
was a nullity failing for want of a 
quorum, & the bye-laws were not 
properly passed. — L umbers «. Fbktz. 
tlOiOl 1 D. L. R. 61 ; 63 O. L. R. 190. 
—CAN. 


PART III. SECT. 80. SUB-SECT. 3.— 
D. (c). 

3785 ii. To pive castinp vote — 

For what, purposes to be exerdaed .] — 
Re Citizen’s Coal & Forwarding Co. 
(Ont.), [1927] 4 D. L. R. 275.— CAN. 

3796 il. .) — At an extra- 

ordinary general meeting of a co. a 
Kpeciiil resolution to increase capital 
was declaimed by the chairman to nave 
been carried by the requisite majority. 
Among the majority voting for the 
resolution were two shareholders who, 
in terms of the articles of assocn. were 
not qualified to vote, in respect that 
they had been registered owners of 
their shares for less than a month. 
If their votes had not been Included, the 
requisite majority in favour of the 
resolution could not have been 
obtained. No poll was demanded at 
the meeting : — Held : under 1929 Act, 
s. 117 (3), as no poll had been demanded 
at the meeting, the declaration of the 
chairman that the resolution had been 
carried by the requisite majority was 
final & ooDcl naive. — Re Grahams’ 
INIorocco Co., [1932] S. C, 269.— SCOT. 

PART III. SECT. so. SUB-SECT, 3.— 
D. id) i. 

8801 i. TrUerested directors 

dt Directors Sc other 

shareholders, implicated in a breach 
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of trust with respect to the oo.’s pro- 
perty, ere not entitled to uso tneir 
votes at a general meeting, c.alled for 
the purpose of deciding whether the 
oo.’s name bo retained as pltf. or 
struck out in an action begun in the 
name of the co. & In that of a share- 
holder suing on behalf of himself & 
all other shareholders with reject to 
such breach. — Leavens & Canada 
National Fire Insurance Co. v. 
Great West Permanent Loan Co. 
(No. 2) (Man.), [1927] 3 W. W. R. 486. 
—CAN. 

sr. Necessity for concurrence of joint 
shareholders.] — Joint holders of shares 
must concur in voting upon them unless 
the bye-laws of the co. otherwise pro- 
vide. Defts, were not entitled to vote 
upon shares held by them as trustees 
jointly with other persons, whq wore 
not present or assenting. — Lumbers v. 
Fretz, [1929] 1 D. L. R. 51 ; 63 

O. L. R. 190.— CAN. 

PART III. SECT. 80, SUB-SECT. 3.— 
D. id) iii. 

st. No amendment of vote — After 
vote cos/.] — B arber, etc. v. New 
Zealand Sounds HtPro Elkotbio 
Concessions, Ltd., [1927] N. Z. L. R. 
689.— N.Z. 

•v. How demanded — Demand by 
specified number of members — Proxies 
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3822. Add. Annotation : — Refd. Re Jones (R. E,), 
Ltd. (1933), 60 T. L. R. 31. 

3823. Add. Annotations: — As to (l) Dlstd. Wor- 
cester Oorsetry, Ltd. v. Witting, [1936] O. 
R. 640. Held. Re Jones (R. E.), Ltd, (1933), 
60 T. L. R. 31. 

3826. Add. Annotation : — Consd. Neuschild v. 
British Equatorial Oil Co., [1926] Ch. 346. 

3829. Add. Annotation : — to (1) Gonsd. Re 
Dorman, Long & Oo., Re South Durham Steel 
& Iron Co., [1934] Ch. 635. 

8841a. Revocation of proxy received after 

commencement of meeting but before poll 
taken — Vote valid.] — Spiu^r. v. Mayo 
(Rhodesia) Development Co. (1908), Ltd., 
[1926] W. N. 78. 

Annotation: — Consd. Cousins v. International Brick Co., 
[1931] 2 Ch. 90. 

3847a. Vote valid unless disallowed at 

meeting — Whether decision of chairman 
final.] — Wall v. Exchange Investment 
C oiiPN., No. 3811a, ante, 

3847b. Right of member to vote although proxy 
given.] — Cousins v. International Brick 
C o., Ltd., No. 3803a, ante. 

3853. Add. Annotation : — Refd. Re Jones (R. E.), 
Ltd. (1933), 50 T. L. R. 31. 

3858a. Two resolutions put to meeting en 

bloc.] — Where on a show of hands there are 
two resolutions before a meeting of share- 
holders, one for the reduction of capital & 
another for the conversion of the preference 
shares into ordinary shares, & where there is 
a right to a poll, the chahman may put the 
resolutions en hloc if no shareholder requires 
him to put them separately. — Re Jones 
ill. E.), Ltd. (1933), 50 T. L. R. 31. 

3866a. Notice of intention to propose — Twenty-one 
days — How calculated.] — The period of not 
less than twenty-one days prescribed by 
1929 Act, s. 117 (2), relating to notices 
of meetings in connection with the passing 
of special resolutions, means a period of not 
less than twenty-one clear days, exclusive 
of the day of service of the not ice & exclusive 
of the day on wliich the meeting is to be held. 

Provisions in tlie articles regulating the 
date on which a notice is to be deemed to j 
be served must be considered ; but an article 
which provides that the day of service of a 
notice is to be counted in the relevant 
number of days must be disregarded. — Re 
Hector Whaling, Ltd., [1936] Ch. 208 ; 
105 L. J. Ch. 117 ; 154 L. T. 342 ; 52 T. L. R. 
142 ; 79 Sol. Jo, 966. 

3874. Add. Annotation : — Retd. Re Darwen &l 
Pearce, Associated Paper Mills v. Barnes 
(1926). 95 L. J. Ch. 487. 


3874a. Adjournment of second meeting 

to date more than month from date of first 
meeting.] — Where a meeting, held for the 
purpose of confirming as special resolutions 
resolutions passed as extraordinary resolu- 
tions at a meeting held less than a month 
before, is adjourned, for hoytd fide reasons, to 
a date more than a month from the date of 
the meeting at wlxich the resolutions were 
passed, the resolutions are confirmed at 
the adjourned meeting, they are valid within 
1908 Act, 8. 69 (2). — Neuschild t;. British 
EQUATORIA.L OiL Co., [1925] 1 Ch. ,346; 94 
L. J. Ch. 201 ; 133 L. T. 227 ; 41 T. L. R. 
414 ; 69 Sol. Jo. 440. 

.] — See, note, 1929 Act, 

ss. 117 (2), 119, 287. 

3878. Before this case insert “ Compare Corpora- 
tions, Vol. XIII., p. 346.” 

3880. Add. Annotationji : — As to (1) Consd. Cotter 
V. National Union of Seamen. [1929] 2 Ch. 58. 
Refd. Cox V. National Union of Foundry 
Workers of Great Britain Ireland (1928), 
44 T. L. R. 345. 

3881a. .] — Spiller?;. Mayo (Rhodesia) 

Development Co. (1908), Ltd., [1926] W, N. 
78. 

Annotation : — Refd. Cousina v. lutornational Brick Co., 
[1931] 2 Ch. 90. 

3882. Add. Annotation: — Refd. Neuschild v. 
British Equatorial Oil Co., [1925] Ch. 346. 

3882a. Re-election of retiring director.] 

— Spencer v. Kennedy, No. 2879a, ante. 

3890. Add. Annotation : — Consd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 

3916a. Whether “ knowingly party 

to default.] — Beck v. Board op Trade 
(Solicitor), Goodchild v. Board of Trade 
(Solicitor) (1932), 76 Sol. Jo. 414, D. C. 

3917. Add. Annotation : — As to (2) Refd. Glanvill, 
Enthovenr. LR. Comrs. (1924), 131 L. T. 818. 

3925. Add. Annotation : — Consd. R. v. Corv, [1927] 
1 K. B. 810. 

3933. Add. Annotations : — Consd. Hearts of 0«ak 
Assurance Co. v. A.-G. (1932), 48 T. L. R. 
296. Refd. Hearts of Oak Assurance Co. v. 
A.-G. (1931), 47 T. L. R. 579 : Denby A Sons, 
Ivtd, V. Minister of Health, [1936] 1 K. B. 337. 

3934a. Locality of debt created.] — An English 
trust investment co. held 3,712 ordinary £l 
shares in deft, co., also an English co. with 
a registered office in London, A deriving its 
revenue entirely from its shares in four cos. 
carrying on business exclusively in Aust ralia. 
Deft. co. had its head office & boai’d of 
directors in Australia, but had also a register 
of shares in London. Deft. co. braving been 
assessed to Australian income tax was 
required by the Deputy Federal Coiur. of 


not innluded.] — Cos. Act. 1892, s. 48 (3), 
providos that a demand for a poll of 
members of a eo. must be made by at 
least two members ; — Held : a demand 
by a member personally present & 
holding proxies for two other 
members not personally present was 
not a demand within this sect . — lie 
Rhodesian Manufacturing Co., Ltd., 
[19271 S. A. S. R. 310.— AUS, 

PART ni. SECT. 80. SUB-SECT. 3.— G. 

3897 i. When court vnll inter fere — 
To summon meeting. ] — If on an 
application to strike out the name of a 
00 . which has been used as pltf. with- 
out authority, there is any reasonable 
doubt as to the wishes of the share- 


holders, the ot. has power to order the 
directors to summon forthwith a 
general meeting of the shareholders 
to 6Lscertain their wishes. — Leavens 
V. Great West Permanent Loan 
Co., [1927] 2. W. W. R. 600 ; 36 Man. 
L. K. 606.— CAN. 


3899 i. IVhen court will interfere — To 
prevent meeting being held .] — Injunction 
may be granted restraining the meeting 
of a oo. where a primd fade case of 
fraud or oppression is made out. — 
Fuller v. Bruce, [19351 3 D. L. R. 
256 ; 9 M. P. R. 437 : 5 F. L. J. (Can.) 
101 ; on appeal, [1936] S. O. R. 124; 
2 D. L. R. 273.— CAN. 


Bg. Motion by cestui gue trust- 
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-To 


restrain trustee from voting^ -Whethrr 
company necessary party.] — Petkik 
Brown & Love, fJ934j 3 VV. W. li. 
380 ; 49 B. C. K. 299. —CAN. 


ART in. SECT. 30, SUB-SECT. 7. — A. 

sa. Musi apply rateably to all share- 
aiders of same 

^onco of a tii'vnden*’! that it shall apply 
itoahlT to all shareholders of the same 
laSS. — PRKTCVXLLK FOX CO. 77. JO^AN, 

929 J 3 D. L. K. 907 : 64 O. L. il. 


so. TVhat ainmmts to dividend — 
THiride^ Duty Act, 1902 (W. A.).]— 
Swan Brewery Oo., Ltd. v. R„ [1914] 
A. 0. 231, P. C.— AUS. 



Oases 3934ar— 8944a. English and Ehpibe Digest Sotflement. 


Taxation » to deduct an amoxmt sufficient to 
pay the income tax from the dividend pay- 
able to the English trust investment co., as 
being an “ absentee ” tamayer for the year 
ending June 30, 1021* The investment co. 
sued deft. co. for the amount deducted, & 
contended that such dividends were not 
assessable to Australian income tax : — Held : 
the shares held by pltf. co. in deft, co., were 
locally situate in England, &; the dividend 
due in respect of them was an English debt. 
The Commonwealth Govt, had therefore no 
power to impose or alter the incidence of 
taxation upon the dividend, & the deft. co. 
was not entitled to deduct any Australian 
income tax from any dividend payable to 
English shareholders. — London 4c South 
Amehioan Investment Trust, Ltd. v, 
British Tobacco Co. (Australia), Ltd., 
[1927 ] 1 Ch. 107 ; 96 L. J. Oh. 68 ; 136 L. T. 436 ; 
70 Sol. Jo. 1034 ; sub nom. Pass v. British 
Tobacco Co. (Australia), Ivtd., 42 T. L. R. 
771. 

3934b. Every payment other than authorised re- 
duction of capital.] — A limited co. not in 
liquidation can make no payment by way of 
return of capital to its shareholders except 
as a step in an authorised reduction of capital. 
Any other distribution of money, whether 
called dividend or bonus or any other name, 
can only be made by way of dividing profits. 
— Hill (R. A.) v. Permanent Trustee Co. 
OF New South Wales, Ltd., [1930] A. C. 
720; 144 L. T. 65; sub nom. Re Hill 

(Richard), Hill v. Permanent Trustee 
Co. OP New South Wakes, 99 L. J. P. 0. 
191, P. C. 

Annotations :• — ^Distd. Re Ward, Ringland v. Ward, [19361 
2 All E. R. 773. Befd. Briggs v. 1. R. Comrs. (1932), 17 
Tax Gas. 11. 

3936, Add* Annotation : — Refd. Stewart v* Sasha- 
lite, Ltd., [1936] 2 All E. R. 1481. 

3939. Add. Annotation : — Refd. Angostura Bitters^ 
Ltd. V. Kerr, [1933] A. C. 650. 

3943a. .] — A co. was incorporated as 

a trust investment co., the objects as defined 
by clause 3 of its memorandum of assocn. 
including (a) to acquire & hold stocks, shares 
securities of the classes therein specified 
& from time to time to change such invest- 
ments for others of the like nature, & (6) to 
borrow on debenture stock & to redeem or 
ay ofi any moneys so borrowed. The 
usiness & accounts of the co. were conducted 
& kept, as required by the articles of assocn., 
on the footing that profit or loss on a change 
of investment was carried to capital account, 
net receipts over expenditure were earned 


to revenue account & became available for 
payment of dividends without regard to 
any depreciation in the market value of the 
co.*B investments. In 1900 the co. issued at 
par debenture stock. In 1918, owing to the 
general fall in the value of securities, the 
directors were enabled to redeem some of 
this debenture stock at a discount, & they 
claimed the right to carry the whole amount 
of this discount to revenue account. The 
investments forming the assets of the co. 
had fallen to an extent approximately equiva- 
lent to the discount at which the debenture 
stock had been redeemed : — Held : (1) apart 
from the special provisions of the articles 
of assocn., the single item of gain by re- 
demption of debenture stock could not be 
dissociated from the loss of capital assets, & 
that the amount of the discount was not 
distributable as dividend ; (2) the issue of 
loan capital was not one of the objects or 
part of the business of the co., but was a 
power to be exercised incidentally to, & in 
furtherance of, its objects, even if the 
discount was otherwise divisiblt^ as net profit, 
such a division would be prohibited by the 
fact that it did not arise out of the co.’s 
business. — Wall v. Ixindon A Provincial 
Trust, Ltd., [1920] 2 Oh. 582 ; 90 L. J. Oh. 
43 ; 125 L. T. 57 ; 36 T. L. R. 729 ; 64 
Sol. Jo. 635. 

3944a. .j — A CO. with a capital of some 

£16,000,000 & operating to a large extc3nt 
through subsidiary sub-subsidiary cos., 
propi>8ed to i>ay a dividend on its pre- 
ference shares. There ha.d adinittodly been 
a loss of £780,000. Against -this tiiero were 
available two sums of £3(J2,000 &> £500,000. 
TJie former was admittedly profits available 
for dividend. The £600,000 was made up in 
part of premiums on the issue of shares & 
in part or profits carried to reserve, but which 
had in fact beei» invested in the assets of the 
CO. Pltf. asked for an injunction to I'estrain 
the CO. from paying the dividend ; — Held : 
(1) the onus was on pltf. to establish tliat in 
paying such dividend tije co. would trench 
upon assets of the co. representing capital 
paid up upon the shares ; (2) the assets of 
the CO., properly valued, must in such a case 
be treated as notionally divisible into two 
parts, those representing subscribed capital 
& those representing reserve. Tliese two 
parts must be proportionately reduced in 
respect of any diminution of value & the 
reserve so reduced will be available for 
dividend ; (3) that pait of a reserve fund 
consisting of moneys paid by way of 


PART III. SEOT. 80, SUB-SECT. 7.— B. 

8935 li. Resolution sufficient — 

Bye-law wmeoessary .] — Jamsjs d. 
BKAVISB OONSOLTDATlCn MlN»8, LTD., 
[J9271 3 D. L. R. 163; 60 O. L. R. 
420.~~CAN. 


PART III. SECT* 80, SUBH5ECT. 7.— 
D. (a), 

•b. GeTheral rvle.l— A oo. oannot 
realise Its entire assets having 
set aside an amount to ite nominiu 
capital & disoharged Its liabilities, 
di'Hde the surplus as tnoome or profits 
under the guise of declaring a dividend. 
—Davison v * Eino, 11^1 N. I. 1.— 


PART III. SEOT. 30, SUB-SECT. 7.— 
E. (a). 

3958 li. Deft. co. 

was created by letters patent under 
Dominion Cos. Act, R. S. C., 1906. 
Its capital was divided into preferred 
& common shares & the letters patent 
provided that the preferred shares 
“ shall confer the right to receive ont 
of the profits of each year a preferential 
dividend for such year at the rote of 
eight per centum per annum On the 
capital for the time being paid up 
thereon Sc shaU rank as regards return 
of oapital In priority to the common 
shares, hut shall not confer the right 
to any further participation in profit 
or assets.'* The by-laws of the co. 
provided that the dlreotore might 
before declaring any dividend set aside 

44 


out Of profits such sums as they should 
think proper as a reserve. Pltf., the 
owner of ^th preference & common 
shares, sought a declaration that the 
00 . had earned profits during certain 
specified years sufficient to pay said 
preferred dividends & that it was 
boimd to apply such profits in payment 
thereof & had no discretion to an ' 
them in providing for a reserve fi 
or contin^nole® Held : whether or 
not profits had been shown out of 
which the /Preferred dividend oould be 
paid, the dlsorotlon of the directors to 
withhold the declaration of a dividend 
had not been taken away by the letters 
patent. — D eVall ». WAimmiaHT Gas 
C o., Ltd., [1982] 1 W. W, R. 281 ; 2 
D. L, R. 146 J 26 Alta. L. R. 274 ; 

8 W. W. R. 261. 



premiums on slia>re8, unless set aside in some 
particular fund wbicli has been wholly spent, 
16 available for dividend purposes. — Djrown 
V. Gaumont-Bbitish Picture Oorpn., Ltd., 
[1937] Ob. 402 ; [1937] 2 All E, K. 009 ; 100 
L. J. Oh. 241 ; 157 L. T. 643. 

3948, Add. Annotation : — ^Refd. Re A Debtor* 
[1927] 1 Oh. 410. 

3962. Add. Annotation : — Dlstd. Investment Trust 
Oorpn., Ltd. v, Singapore Traction Co., 
[1936] Oh. 615. 

3959a. Arrears of dividend — Distribution.] — The 

memorandum of aseocn. of a co. provided for 
the payment on the ordinary shares of the 
co. of a cumulative dividend not exceeding 
j 6 per cent, per annum & for any balance of 
profits being applied for the benefit of a 
garden city or its inhabitants. Art. 129 of 
the arts, of assocn. provided that, subject 
to the rights of holders of debentures & 
preference shares, the net profits of the co., 
after providing for a reserve fund & for 
depreciation, shall be divided by way of 
dividend among the members in proportion 
to the amount paid on the ordinary shares 
held by them respectively, but so that the 
dividends upon the ordinary shares for any 
year shall not exceed the aggregate rate of 
6 per cent, per annum. The surplus of the 
net profits of the co. after payment of such 
dividends the amount necessary to make 
up dividends for past years to the rate of 
6 per cent, per annum shall be applied ** 
for the benefit of the town or its inhabitants 
as therein mentioned. The co. from time to 
time over a number of years issued ordinary 
shares. From 1904 to 1917 no dividend was 
paid on the ordinary shares, & it was only 
since 1923 that a full dividend of 5 per cent, 
had been paid. There were now profits 
available for payment of arrears of dividend, 
after payment of the dividend for the current 
year, but not sufiicient to pay the whole 
of the arrears : — Held : the fund available 
should be di6tribut(»d ratably .among the 
shareholders according to the respective 
amounts of the arrears of dividend payable 
on the shores held by them respectiv^y. — 
First Garden City v. Bonham-Oarter, 
[1928] Oh. 53 ; 97 L. J. Oh. 52 ; 138 L. T, 
222 . 
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8966. Add. Annotation : — Dlstd. Re Hyde, Hyde 
V. Bryce (1930), 74 Sol. Jo. 467. 

3976a. Calculation on wrong principle — 

Acquiescence.] — The ct. will not grant an 
injunction to restrain the declaration of a 
dividend on the co.*s stock, etc., on the 
ground that the dividend so to be declared 
was calculated upon an erroneous principle 
with reference to various accounts of several 
amalgamated lines of railway, & the profits 
realised, where the same principle as to the 
matters of account had been adopted ^ 
acted upon for several successive years & 
acquiesced in by the respective shareholders. 
A motion for an injunction to this effect 
directed to stand over until the hearing of 
the cause, as no immediate injury could 
accrue to pltfs. (shareholders) until that time- 
— Yool V. Great Western By. Co. (1869), 
20 L. T. 74. 

3984. Add. Annotations : — Consd. Be Speir, Holt 
V. Speir, [1924] 1 Oh. 359; L B. Comi*s. v. 
Fisher’s Exors., [1920] A. C. 395- Folld. 
I. B. Oomrs. v. Wright (1926), 95 L. J. K. B. 
982 ; Be Taylor, Waters v. Taylor, [1926] Ch. 
923. Dlstd. He Bates, Mountain v. Bates, 
[1928] Ch. 682 ; Parker v. Chapman (1928), 
138 L. T. 729; Hill (B. A.) v. Permanent 
Trustee Co. of New South Wales, [1930] A. C. 
720. Refd. 1. B. Comrs. v, Burrell, [1924] 2 

K. B. 62 ; I. B. Comrs. v. Doncaster (1924), 
93 L. J. K. B. 338 ; Be Bailways Act, 1921, 
Be Standard Charges Schedule (1926), 94 

L. J. K. B. 304 ; Income Tax Comr., Bengal 
V. Mercantile Bank of India, Ltd., [1936] 
2 All E. R. 857 ; Re Joel, Johnson v. Joel, 
[1930] 2 All B. B. 962 ; Be Ward, Bingland v. 
Ward, [1936] 2 All B. B. 773. 

3988a. .] — Thornycropt (J. I.) & Co., 

Irt-D. V. Thobnyoroft (1927), 44 T. L. R. 0. 

3990. Add, Annotation : — ^Refd. Pass v. British 
Tobacco Co. (Australia) (1926), 42 T. L. R. 
771. 

3991. Add. Annotations: — Consd. Collaroy Co. v. 
Giffard, [1928] Oh. 144. Refd. Steel Co. of 
Canada v. Bamsay, [1931] A. C. 270. 

3992. Add. Annotations : — Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144, Dbtd. Re Metcalfe 
(William) & Sons, Ltd., [1933] Oh. 142. 


PART ni. SECT. 80. SUB-SECT. 7.- 

G. (a). 

q i. Valid,] — A oo. purported 

to allot unlBsTiod aharea to a dlroctor 
ill ooQsidoration of bis eervices to the 
00 . : — Held : there belag a Burplua 
available for distribution by way of 
dividend among the shareholderB, it 
wae open to the eo. to deal with the 
surplus as they thought fit. 8t the shares 
were validly issued. — Re Dobbjn- 
WBNDS, Ltd., [10241 8 D. L. E. 118 ; 65 
O. L. R. 413.-4)AN. 

«f. Allotment of shares held i/n. another 
company — Validity. Jambs v. Bbavbr 
OONSOIADATKD MlNBS, LtD., [1927] 3 
D. L. E. 163 ; 60 O. L. R. 420.— CAN. 

PART III. SECT. 80, SUB-SECT. 7.— I. 

3991 i. Rights of shareholders of 
cumulative preference shares*-^ ompetny 
in li(xuidaiion.] — Re Nbw ZBAXiAND 
Habowabr Co,, Ltd., [19261 N. Z. 
L. E. 76.— N.Z. 

th. Undeclared dividend'^Whether 
UabdUy of company^Coniract for sale 
of shares .} — F. gave an option to 
purohaee a block of oommon shares of 


I company, which purchase would 
rive the purchaser control of the co. 
Phe optionee required that F. furnish 
in accountant’s statement showing the 
jompany's assets & liabilities & 
fc loss to Aug. 31, 1926, & an affidavit 
ihat the oo.’s Uabilities would not 
exceed the amount shown by such 
itatement. A statement & affidavit 
vere furnished, & the acceptance of 
he option was expressed to be based on 
laid statement. Preference shares had 
>een Issued by the oo. non-pa^cipating 
k non -assessable, entitling the holders 
hereof to a first, fixed, cnmulatlve 
livldend of 8 per cent, per annum 
Ucld : cumulative dividends on nre- 
'ei*enoe shares, to Aug. 31, 1»26, 
mdeolared Sc unpa.ld^, constituted a 
JablHty of the oo, within the meaning 
)f the contract, & should have been 
noluded as such in the said 
— FAmHAhL V. BtmJCB, [10281 3 

[). X.. E. 161 ; 119283 8, C. E. 36«*— 

3AK- 


sk. Right to participate in profits in 
fccsfl of fixed preferential ^vidend^ 
(mstruction of The letter^ 

of a oo. incorporated in IJlo i 


under Cos. Act of Canada provided 
that the net profits from time to time 
distributed should be applicable first 
to paying a fixed cumulative dividend 
at the role of 7 per cent, per annum on 
the preference shares, & that the 
holders of those shares shoiild par- 
ticlx>ate rateably with the holilerw of 
the ordinary shares in the distributlob 
of net profits after the holders of the 
ordinary shares should have received 
dividends equal to those paid on the 
preferred shares." Furthci, that no 
olvldende should be paid on tlu* 
ordinary shares until after the co. had 
to the credit of a n^sci’ve fund a aimi 
equal to one yenr’e . 

Issued preference shares :~//rW . the 
profcrerce ebareholdep were not en- 
titled to receive In dividend more than 
7 per cent, per annum until Uie ordinary 
shares should have received dividends 
which gave them that percentage on 
their shares since the incorporation 
of the CO.— Steeu Co. of Canada, 
Lm ® Ramsat (THOMi^), tl»31] A. C. 
270 ; 100 L. J. p. 81 ; 144 L. T. 
032. P. 0. ; affg.p [1930] 3 D, L. B. 
556 ; 65 0. L. R. 250: affo.. [1929] 
4 D. L. R. 870 ; 64 0. L. E. 827. — CAN, 



Cases 8993 — 4048. English and Empire Digest Supplement. 


3993. Add, Annotalions : — As to (2) Consd. Col* 
laroy Co. v, Giffard, [1928] Oh. 144. FoUd. 
Re John Dry Steam Tugs, I^td.. [1932] 1 
Oh. 694. 

3994. Add, Annotations : — Consd. First Garden 
City V. Bonham-Oarter, [1928] Oh. 63 ; Be 
Joel, Johnson v. Joel, [1936] 2 All 13. R. 962. 
Apld. Be Smith’s Will Trusts, Smith v, 
Melville. [1936] 2 AU E. R. 1210. Refd. 
Be Sandbach, Royds v. Douglas, [1933] Ch. 
506 ; Maclver’s Settlement, Be, Maciver 
V, Rae, [1936] Ch. 198. 

4003. Add, Ayinotaiioyi : — Generally, Retd. Rho- 
kana Oorpn., Ltd. v, I. R. Comrs., [1937 J 1 
K. B. 788. 

4016a. Application of profits In reduc- 

tion of adverse balance.] — A co. issued notes 
which entitled the noteholders to a fixed 
amount per cent. & to an additional share in 
the “ profits available for dividend : — 
Held: the directors were entitled to apply 
the whole of the profits of any one year, after 
payment of the fixed amount per cent, to the 
noteholders, in reduction of the adverse 
balances of previous years, the noteholders 
were not entitled to claim a share in such 
profits, — Long Acre Press, Ltd. v, Odhams 
Press, Ltd., [1930] 2 Ch. 196 ; 99 L. J. Ch. 
479 ; 143 L. T. 562. 

Annotation .‘—Refd. Stewart v, Sashalito, Ltd., [1036] 2 All 
E. R. 1481. 

4017. Add, Annotation : — Refd. Long Acre Press 
i?. Odhiuns Press, [1930] 2 Ch. 196. 

4019. Add. Citation 93 L. J. Oh. 49. 

4020. Add. Annotations: — As to (1) Refd. 1. R. 
Corm-s. V, Fisher’s Exors., [1926] A. 0. 395 ; 
Cotter V. National Union of Seamen, [1929] 
2 Oh. 68. As to (2) Refd. British America 
Nickel Corpn. v. O’Brien, [1927] A. 0. 369. 

4021. Add. Annotations : — FoUd. Ix>ng Acre Press 
V. Odhams Press, [1930] 2 Ch. 196. Refd. 
Stewart v. Sashalite, Ltd., [1936] 2 All E. R. 
1481. 

4023a. ,] — By its memorandum of 

assocn. a co. as an attraction to participating 
preference shareholders, provided for the 
constitution of a reserve fund of £50,000 to 
be accumulated from the profits of the co. 
after certain dividend payments had been 
made. The arts, of assocn. of the co., how- 
ever, also authorised the setting aside of a 
reserve fund out of profits, in addition to the 
reserve fund empowered by the memo- 
randiun, & the fund set aside under the arts, 
was, according to the arts,, to be used to 
meet contingencies, or for special dividends, 
or for repairing, improving, & maintaining 
the property of the co. & f<jr such other pur- 
poses as the directors should in their absolute 
discretion think conducive to the interests 


of the CO. The arts, also provided that the 
reserve fund to be set aside under the memo- 
randum should be kept invested outside the 
business “ until required for any of the above 
purposes ” : — Held: the memorandum & 
the arts, mi^ht be read together to explain 
any ambiguity appearing in the terms of 
the memorandum or to supplement it on any 
matter on which it was silent, but that in the 
present case, as there was no ambiguity, the 
reserve fund authorised by the memorandum 
having been created for the benefit & pro- 
tection of the preference shareholders, the 
two documents could not be read together, 
& it was ultra vires the directors of the co. 
to use the memorandum reserve fund of 
£50,000 for any of the purposes set out in 
the arts, of assocn. — ^Angostura Bitters 
(De. j. G. B. Sibgert & Sons), Ltd. v. 
Kerr, [19.33] A. C. 650 ; 102 L. J. P. C. 161 ; 
149 L. T. 313 ; 49 T. L. R. 533, P. C. 

4023b. Writing bsck to profit account — 

Profits written off In excess of requirements.] 
— A CO. which applies its profits in writing 
off a corresponding amount of the value of 
the goodwill, instead of carrying them to a 
goodwill depreciation reserve fund, but 
which has not finally & unreservedly capi- 
talised those profits, may wiite back to pi*oflt 
account so much of the depreciation written 
off goodwill as proves to be in excess of 
proper requirements. — Stapley v. Read 
Brothers, Ltd., [1924] 2 Oh. 1 ; 93 L. J. Oh. 
613 ; 131 L. T, 629 ; 40 T. L, R. 442 ; 08 
Sol. Jo. 619. 

Annotaiion i:;— Rold. Long: Acre Press v. Odhams Press, Ltd., 

4026. Add. Annotations : — Refd. Parker & Cooper 
V. Reading & James (1926), 96 L. J. Ch. 23; 
Kerr?). Marine Products (1928). 44 T. L, R. 
292 ; Bo Lee, Behrens & Oo. (1932), 48 T. L. R. 
248. 

4035. Add, Annotation : — Refd. Deuchar v. Gas 
Light & Coke Oo., [1924] 2 Oh, 420. 

4037. Add, Annotations : — Refd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426 ; A.-G. 
V. Leeds Corpn., [1929] 2 Ch. 291 ; British 
Trawlers’ Federation, Lid. v. London 
North Eastern Ry. Co., [1933] 2 K. B. 14 ; 
A.-G. V. Racecourse Betting Control Board, 
[1935] Ch. 34. 

4037a. .] — Parker & Cooper, Ltd. v, Read- 

ing, No. 3160a, ante, 

4046. Add. Annotation : — Consd. Kirby v, Wilkins, 
[1929] 2 Ch. 444. 

4048. Add. Annotations : — Distd. Kii’by v. Wilkins, 
[1929] 2 Ch. 444. Apld. Re Walters’ Deed of 
Guarantee, Walters’ “ Palm ” Toffee, Ltd. 
V. Walters (1933), 49 T. L. R. 192. Refd. 
Investment Trust Corpn., Ltd. v, Singapore 
Traction Co., [1936] Ch. 615. 


PART III. SECT. 81, SUB-SECT. 2.— B. 

n I, .3 — Be Inhiq Shoe Co., 

gi^241 4 D. L. R. 625 ; 5 C. B. 11. 157.— 

o i. The holder of 

1,500 £1 elioros In a co,, on which 5s. 
per share had been paid & on which a 
call of a further 2s. M. per share had 
been made but not paid, being unable 
to pay his debt« as they fell due agi*eed 
with the CO. that the money already 
paid should be applied towards pay* 
merit in full of 750 shares, thal ne 
should pay a further amount sufficient 
to pay those 750 shares In full, & that 


thereupon the other 750 shares should 
be cancelled : — T/eld : the transaction 
amounted to a purchase by the co, 
of the shares canoelled, & the share- 
holder was still a member of the 
00 . in respect of the 1,500 shares. — Re 
Greater Melbottrnb Rkaxtt Co., 
Ltd., [1931] Argos L. R. 276 ; 
affd. 8ub nom. Union Trustee Co. op 
Australia, Ltd. v. Greater Mel- 
bourne Realty Oo. Proprietary, 
Ltd. (in Liquidation), [1932] Argus 
L. R. 178 ; 5 A. L. J. 433 ; 47 C. L. R. 
44.— AUS. 

q i. Afo reduction of assets .] — 

Where the extlngruishment of oo. 
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shares by their surrender & canoellation 
Involves no actual reduction of assets, 
the transaction is not illegral. Real 
capital is not dlmliiiahed by relinquish- 
ing sonietliin^ of no value or by secur- 
ing relief from llabilltlos. Each case 
must i>e decided on Its own facts & the 
diminution In capital must bo, not 
fanciful nor theoretical, but actual & 
substantial, before the transaction can 
be successfully attacked, — British 
Columbia Red Cedar Shingle Oo., 
Ltd. V. Stoltze Manufacturing Co., 
Ltd., [1932] l W. W. R, 104; 1 

D. L. R. 762 ; 44 B. C. R. 458 ; revsg., 
[1931] 3 D. L. R. 379.— CAN. 



VoL IX. — Gk)mpanies, Cases 4050a — 4094ai 


4050a. Under agreement — To repurchase 

shares — Allotted in consideration of advance 
to company — l^ender requiring repayment of 
loan.] — Pltf., with the view to assist his son- 
in-law in obtaining the appointment of 
business manager of a limited co. of which 
the two defts. were directors & shareholders, 
entered into a written agreement with the 
CO. & defts. to advance to the co. a sum of 
£1,600 by the purchase of 1,600 £1 preference 
sh^es of the co., the repayment of that sum 
being secured by the co.’s undertaking, in 
the event of pltf. or his son-in-law terminating 
that agreement, to procure the repurchase 
of the shares at par & to secure the purchase 
money therefor by accepting bills drawn 
by pltf. : & in that arrangement the two 
defts. joined as sureties guaranteeing the 
due performance by the co. of its part of 
the agreement. Pltf., accordingly, advanced 
£1,600 to the co., & accepted transfers from 
the CO. of the same number of its preference 
shares. Upon the son-in-law desiring to 
withdraw from the managership, pltf. in 
pursuance of a power in that behalf contained 
therein gave the co. notice to terminate the 
agreement & required the co. to procure the 
repurchase of the shares & to accept his bills 
for £1,600 ; but the co. refused to comply 
with those requirements & denied liability 
under the agreement on the ground that the 
performance of it would involve a purchase 
by the co. of its own shares, &; w’ould there- 
fore be ultra vires & illegal. In an action 
against defts. under their guarantees : — 
Held : the agreement, having been entered 
into between the parties in good faith & in 
the honest belief that it was intra vires & 
legal, the defence that the agreement was, 
upon the gi’ounds above mentioned, ultra 
vires the co, & therefore imenforceable could 
not be maintained ; &; pltf. was entitled to 
judgment for £1,500 with interest. — Garrard 
V. James, [1925] 1 Oh. 616 ; 94 L. J. Oh. 
234 ; 133 U. T. 261 ; 69 vSol. Jo. 622. 

4052a. Provision of financial assistance to buy own 
shares — 1929 Act, s. 45.] — 1929 Act, s. 46, 
was declaratory of the law & did not create 
a new offence. — R. v. Lorang (1931), 22 
Or. App. Rep. 167 ; 75 Sol. Jo. 121, 0. 0. A. 


4064a. Guarantee of payment by French firm 

to French Treasury.] — Rkpublic of Prance 
(Minister op Finance) v. Perry & Oo. 
(Bow), Ltd. (1929), 73 Sol. Jo. 268. 

4070. Add. Annotation : — Generally 9 Refd. Egyp- 
tian Salt &; Soda Co. v. Port Said Salt Assocn.j 
Ltd., [1931] A. O. 677. 

4072a. Subscribing towards costs of litigation 

between members — Company for protection 
of interests of medical practitioners.] — 

Bloxuam V. Medical Defence Union, Ltd. 
(1894), 10 T. L. R. 384 ; 38 Sol. Jo. 288, O. A 

4074. After this case for “ Remuneration of 

directors.] read ** Remuneration — Of 

directors.] '' 

4080. Add. Annotations : — Generally^ Refd. British 
Insulated & Helsby Cables v. Atherton, [1920] 
A. 0. 205; Re Golomb & Porter & Co.^s 
Arbitration (1931), 144 L. T. 683 ; Re Lee, 
Behrens & Co. (1932), 48 T. L. R. 248. 

4087. Add. Annotation : — Refd. British America 
Nickel Corpn. v. O’Brien, [1927] A. 0. 369. 

4094. Add. Annotations : — Consd. Kreclitbank 
Cjissel G. m. b. H. v. Schenkers, [1927] 1 
K. B. 820 ; British Thomson-Houston Co. v. 
Federated European Bank, Ltd., [1932 J 
2 K. B. 176. Refd. Underwood v. Bank of 
Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775 ; Houghton v. Nothard, 
Lowe & Wills, [1927] 1 K. B. 246; Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. 48. 

4094a. ]. — (1) A question might arise under 

the 38th clause of the deed, as to whether 
what the directors are there authorised to do 
under their general powers must not be done 
by them at a Board ; & it appears to mo that 
it would not be competent to any one, two, 
or even three directors, by putting their 
signature to an instrument, to enter into a 
contract for the society ; for, by the 38th 
section, the contract must be executed at a 
Board. 

(2) I do not think it at all an unreasonable 
requisition on the part of joint stock cos., 
that every instrument required in their 
transactions should be under their common 
seal. The 44th section of the Act makes 


4061 ii. .] — -It ifl not ultra vires 

a CO. to receive a transfer of its shares 
to itself in compromise of an action. 
At least the co. is estopped from setting 
up Huoli a plea after taking the benefit 
of the compromise. — Re K. J. Lane, 
Ltd., Exp, Milligan, [1924] 1 D. L. R. 
269 ; 4 C. B. R. 308.— CAN. 

4051 iii. .] — Kneohtel Motor 

Co., Ltd. v. Worden (Sask.), [1923] 
2 D. L. R. 839 ; [1923] 2 W. W. R. 
164.— CAN. 

PART III. SECT. 31. SUB-SECT. 2.— I. 

n i. .] — ^Whero a co. assigned 

money to secure payment of a debt 
owing to the assignee by another co., 
with which the eissignor 00 . had no 
prior or contemporaneous agreement : 
— Held : the co.*8 memorandum of 
assocn. gave it no such power. — 
Abbotsford Lumber Oo. v, Steven- 
son, [1926] 4 D. L. E. 660 ; [1925] 3 
W. W. R. 461.— CAN. 


PART III. SECT. 81, SUB-SECT. 2.— K. 

■h. Power limited to negoHoHon 0 / 
investments — No right to registration of 
mortgage eharge.h^Re Mutual In- 


vestments, Ltd., [1924] 4 D. L. R. 
1070 ; 66 O. L. R. 29.— CAN. 

PART HI. SECT. 31, SUB- SECT. 3.— C, 

4088 lii. .]— 7?e Paoipio 

Coast Coal Mines, Ltd. & Hodges 
(B. 0.), [19261 4 D. L. R. 769 ; [1926] 
3 W, W. R. 378-— CAN. 

4083 iv. — — - By injunction ,} — (.^AitR 
V. British Columbia Nickel Mines, 
Ltd., [1937] 2 W. W. R. 399.— CAN. 

PART III. SECT. 81, SUB-SECT. 8.— D, 

4094 i. Presumption that powers 
properly exercised.] — The president & 
manager of a 00 ., who was personally 
indebted to a bank. Informed It that 
the 00 . was indebted to him for salary, 
& the bank induced him to give it the 
co.’s note made payable to hlui & 
Indorsed to the bank. In an action 
on the note the 00 . contended that 
there was no debt duo to the manager 
because no resolution authorising pay- 
ment of a salary to him had been 
passed : — Held : the passing of such 
resolution was a matiier of internal 
management, & the bank was not 
bound to see that it had been passed. 
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Canadian Bank of Commerce v. 
inoNEER Farm Co., Ltd. & Hall 
(Sask.), [1927] 4 D. L. R. 772 ; [1927] 
3 W. W. R. 312.— CAN. 

4094 ii. .] — Deft, co., the owner 

of mining lands, by an agreement In 
writing, executed by its president & 
secretary -treasui’er under the co.’h 
seal, gave L. an option to purchaHe a 
portion of the lands. a 

nolder of deft, co., sought to have the 
agreement doelared nuli & void hcfiauso 
It was nob sanctioned by a hye-law of 
the directors, oonfirrued by a vote of 
the ahareholdors. It appeared that 
the directors in fact sanctionecl the 
Sr hr a bvo-law authorised 


with 


the CO. *« seal 


h. ll. 42; 64 

> L. K. — CAN. 

*4094 iil. .] — Pacific Berrv 

jiiowERB, Ltd. v. Wrotern Packing 
S , ltd., [1929] 1 D. L. R. 814 ; 
W, W. R. 426 ; 41 B. O, R. 78.— 
AN. 



»ttOh a rwjijiffltott Ot th® BteOBt Importance ; 
iQTf according to every contract 

ontered iiito by imtiummit not under their 
common seal would b© unilateral aa regards 
theni'-n-^ contract under which they wpmd be 
liable^ but of which they could not claim 
the benefit against those with whom it was 
entered into. 

(3) There is, no doubt, an important dis- 
tmction to be drawn, & it is drawn in the case 
of B(wal Bfitiah Bank v, Turquand, No. 4094, 
ante, between that which, upon the face of it, 
is manifestly imperfect when tested by the 
requirements of the deed of settlement 
of the CO., & that which contains nothing to 
indicate that those r^uirements have not 
been complied with. Thus, where the deed 
rOTulres certain instruments to be under 
the common seal of the co,, every person 
contracting with the co. can see at once 
whctJier that requisition is complied with, 
& he w bound to do so ; but where, as in the 
case I have last referred to, the conditions 
pquired by the deed consist of certain 
mtornai arrangements of the co. for instance 
resolutions at meetings, & the like, if the 
party contracting With the directora find the 
^ts which they undertake to do to be within 
the scope of their powers under the deed, 
he has a right to assume that all such con- 
ditions have been complied with. In the 
CMC tet supposed, he is not bound to inquire 
whether the reflations have been duly 
passed, or the like, otherwise he would bo 
bound to go further back. & to inquire 
whether the meetings have been d^y 
summoned, & to ascertain a variety of other 
wWoh U it were necessary to 
m^e such inquiry, it would be impossible 

it ?“ business for which 

It IS formed . — He Athbn^.um Life Assub- 

ImVRAmE Co. 
(1858), 4 K. & J. 649 ; 27 L. J. Oh. 829 ; 4 
Jut. N. 8 . 1140 ; 6 W. R. 779 , 70 E. B 22» 

bank negligently & in breach 
of the instructioM given by their customer, 
drawn on the co.’s 

1 ^ 5 ^ director only 
Held: the bank being put on inauirv Jt 
bang negligent, as the jury found, wer^not 
entitled to rely on the rule mSomJTriH^h 
Bank V Turqmnd, No. 4094, & assuml^h^t 
a signature purporting to be that of a new 
director was that of a person duly appointed 
-iUGOBTT (B.) (lUepOO^,^ « 

Jj. J. A.B.l; 137L. T. 443, 43 T. L. B. 449 

MOO. Anwiotion;— Consd. Cotter v. Nation J 

Union of Seamen, [1929] 2 Ch! 68. 


FART HL SECT. 31, SUB-SECT. 3.-~B, 

a CO. & ftc'dh^oretVflTwho 
WM suiM oa tohaU of himself k the 
* fiharohofders, applied for an 
^ interim, injunction 
tmtU aft^ the trial restraining doffcs 
from oarndng on as a board of 
Jirootors, Tb© act complained of v^aa 
that some of dette. did not wish certain 
of the other shareholders to be preaent 


wie meerang 

waiting to attend in 
defto the^owledge of 

delta. , atid , tf Irr^nlaritles were 


Interfere in the 

ffSSsas-K 

onler, mode in an action bv a 


4104 a. — niHp(«ttas htimm 

V. OibR03«, {1925] W® 1^* 11. 

4107 a. Merger of English eofttpanles^- 

QppQSItion by Attiertcan compai^.Jr.-lNTi'uit- 
NA-nOKAX MEJbCANTIhE MaBIOT OO. (Jnc.) v . 
OcEAKic Steam Navigatjont Oo., I/td. 
(1934), 78 Sol. Jo. 860. 

ail7a. -Paekeu & OooTEB, Ltd. 

V. Eeabiko, No. 3100a, 

4129. Add. AnnoUdion: — Refd. Leyton U, D. 0. 
V. Wilkinson, [1927] 1 K. B. 853. 

4129a. Borrowing.) ~A 1 railing co. was h> 

its memorandum of asHocn. empowered, inter 
alia, to i*aisi" capital ^ to bon*ow money by 
deeds of hypotbocation, tV to act tlirougli 
agents. The only reference to borrowing 
contained in the arts, of assoen. was a pro- 
vision that the directors might borrow 
money. There was no evpress power of 
delegation by the directors. By various 
powers of attorney, the co. appointed agents, 
not directoi'fe, who were empowered, infer 
alia, to boiT(.)W money on the .si'curity of the 
co.’s goods, railway rec(*ipt.s, bills oi lading 
or other documents of title. 7’hes(^ agents 
bo/Towed money principally upon the .security 
of letters of hypothecationrolating to goods & 
produce in the co.'s go-downs. The co. w^as 
free to deal noth the goods 6: produce in the 
ordmary course ol biisineHs. the contents 
of the go-downs therefore changed fiequontlv. 
in some of th(‘ printed forms of letter of 
hypothecation the spaces for the names of 
the places at wiiich the go-downs were 
situated wore left blank, & at tiie end of the 
tomi, after tlio signature, a list of places was 
set out. One of the co.’s agents borrowed 
sums m excess of the value of the goods. A 
bank which held certain letters of liypotlieca- 
tion, acting upon a licern'c to seize contained 
m the co., seized ail the goods 

to which It had access by the terms of such 
letters of hypothecation : : ( I ) the 

lact that th(^ arts, of assocn. empowered the 
directoi's to borrow, did not restrict iJie co.’s 
general power to borrow, which it could 
exerew^ through properly authorised agents ; 

W m the absence of anything in the memo- 
randmn or arts, of assocn. restricting the 
co.s power to borrow through agents, 
borrowing by such agents was within their 
ostensible autJiority, the precise limits of 
the agents power to boiTow being a matter 
ot internal management into which a lender 
would not be required to inquire. The co. 
was, therefore, bound even by the excessive 
borrowings of the appointed agents, so long 

ant ostensible 

authority of the agents ; (3) the letters of 


oommeno© an action in the name of 
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recover property 
account of moneys 
^^’fiotors of tlie oo! 
were set aside & the action broiurht 
In pi^nam^ of the latter order dto- 
mfssed, on the motion of one of said 

of private cos. not formed far 
HUMBaRSTONB SumMEB 



Vd. 


hTpoih.ectM0ix coiastituted e|iiu?g«p, 

"w^oh OT^lit to liave been. i?egktOTed, but 
upon setoi?©, before the liiiu^tioa of tbe 
CO., under tke licence to seune, a specido 
charge came into being, which had been 
pc^ected by the seizure of the goods. The 
seizuio was, therefore, in the circumstances 
a rightful one, <& valid against the liquidator ; 
(4) the produce which could be seized under 
the letters pf hypothecation, in which the 
spaces were left blank, was limited to produce 
in the go-downs specified at the* end of the 
form. — Meiicantile Bank of India, Ltd. v. 
Chartered Bank of India, Australia Sd 
China & Strauss Sc Co., Ltd., Chartered 
Bank of India, Australia Sc China v. 
Mercantile Bank op India, Ltd. & Strauss 
Sc Co., Ltd., [1937] 1 AU E. K. 231. 

4136a. .]— Bihghten v. Bowman (1929), 73 

Sol. Jo. 748. 

4142. Add, Annotation : — Refd. British Thomson- 
Houston Co. v. Sterling Accessories, Same v, 
Crowthcr & Osborn, [1924] 2 Ch. 33. 

4144. Add. Annotation : — Consd. Havana Cigar & 
Tobacco Factories v, Oddenino, [1924] 1 Oh. 
179. 

4145. Add. Annotation: — Held. Wiggins v, Lavy 
(1928), 44 T. L. R. 721. 

4159. Add. Annotation : — Distd. Watson v, Davies, 
[1931] 1 Ch, 455. 

4166. Add, Anyioiaiiona : — Refd. Underwood v. 
Bank of Liverpool, Underwood v, Barclays 
Bank, 11924] 1 K. B. 775; Houghton v. 
Nothard, Lowe <te Wills, [1927] 1 K. B. 246; 
Li^ett (Liverpool) v. Barclays Bank, [1928] 
1 K. B. 48. 

4167. Add. Annotation : — Refd, Mercantile Bank of 
India, Ltd. v. Chartered Bank of India, 
Australia Sc China Sc Strauss Sc Co., [1937] 
1 All E. R. 231. 


4170. Add* Annotationa : — ^onSd. 

Bank of Liverpool, Underwood 
Bank, [1924] 1 K. B. 776$ Houg^oJa 
Nothard, Lowe Sc Wills, [1927] 1 C B. 0,40^ 
Refd. Kreditbank Oassel G. rfau b* 
Schenkers, [1926] 2 K. B. 450. 

4170a. .] — ^Houghton At <3o» 

V. Nothard, Lowe Sc Wills, No. 

ante, 

4170b. ,] — By the articles of 

assocn. of a co. the directors had power 
to delegate to one or more of their own body 
such of the powers conferred on the directors 
as they might consider requisite for carrymg 
on the business of the oo., Sc to determine 
who should be entitled to sign contracts & 
documents on the co.^s behalf. A document 
purporting to be a guarantee was given to 
pltfs. executed by the co. in this form : 
“ The F. B. B., Ltd., signed N. P.*’ N. P 
was a director of the co. During the negotia- 
tions for the giving of the guarantee he had 
written to pltfs., signing the letter “ for Sc 
on behalf of ** the co., “ N. P., Chairman.** 
On these facts, in an action on the guarantee ; 
— Held : pltfs. were entitled to presume that 
the directors of the co. had authorised N. P, 
to sign contracts on behalf of the co.. Sc the 
co. was liable on the guarantee. — British 
Thomson-Houston Co., Lro. v. Fedek-ated 
European Bank, Ltd., [1932] 2 K. B. 176 ; 
101 L. J. K. B. 690; 147 L. T. 346, C. A. 

4193. Add. Annotation : — Refd. National Carbonis- 
ing Co. V, British Coal Distillation, Ltd., 
[1936] 2 All E. R. 1012. 

1 4209. Add. Annotation : — Refd. Greenwood v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

4211. Add. Annotailoyi : — Refd. Greenwood 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 


PART m. SECT. 31, SUB-SECT. 4.— 
B, (a). 

f i, — Held : tboro woe Komo- 

thiug flo out of tbo ordinary in ono co. 
undertaking to purebaso the entire 
outstanding stock of another os to 
put pltfs. upon inquii'y to ascertain 
whether the person or pei’sons making 
the contract had autliority in fact to 
make it. — B rooks. Ltd. v. Claude 
Neon Grnkral Advertising, Ltd., 
[19311 2 D. L. U. 713 ; O. 11. 92.— CAN. 


PART lU. SECT. 31, SUB-SECT. 4.— 
B. (b). 

si. Negligence — Arrest by constable 
employed by company.] — Where a oo. 
has statutory power to employ &, 
practically, to appoint constables & 
a constable so appointed acts negll' 
greatly in attempting to effect an 
arrest In the course of his employment 
by the co. he renders the co. liable for 
the damage caused thereby. — Viqnitoh 
V. Bond & Canadian Pacific Rt. Co., 
[19281 1 W. W. R. 449 ; 50 Can. Grim. 
0^. 273 ; 37 Man, L. R. 435.~-CAN. 


PART ni. SECT. 31. SUB-SECT. 4.— C. 

ki. Agent for sale of bonds — 

Bonds not issued in compliance urith 
Acta.] — Where bonds are actually 
executed by a co. they oaunot he sold 
not to exist as bonds even though, 
because of non-oonmllanoe with the 
requirements of the Cos, Act, they are 
not legally valid : &. therefore, a 

person who as agent for the oo. Sc with- 
out fraudulent Intent induces another 
to buy such bonds from It cannot be 
liable in damages merely on the ground 
of an implied representation that the 


bonds are legally valid, since, even if 
such representation can bo Implied & 
It proves to be false It is a representation 
In point of law. — K avankr v. Bowhky 
(A lta,), [19281 4 D. L. R, 907 ; [1928] 
3 W. W. R. 267.— CAN. 


PART III. SECT. 81, SUB-SECT. 4.— D. 

4164 i. Whether valid.] — Prick v. 
Indiana-Albbrta Oil Co. (Alta.), 
[1926] 3 D. L. R, 82.— CAN. 


PART III. SECT. 31, SUB-SECT. 6.— 
A. (b) li. 

4176 iv. .1 — Be Red Deer 

Milling & Blbvatob Go., Stratford 
Mill Building Co.’s Claim (1907), 
7 W. L. R. 284 ; 1 Alta. L. R. 237.— 
CAN. 


— Milling 

& Elevator Co., Stratford Mill 
Building Co.’s Claim (1907). 7 
W. L. R. 284 : 1 Alta. L R. 237.— CAN. 
0 . Read "4178 I." 


PART HI. SECT. 81, SUB-SECT. 5.— 
A. (f). 

•p. Whether company may plead con^ 
tract ultra vires*] — A oo. incorporated 
under Ontario Cos. Act, R. S. O., 1927, 
by letters patent, cannot escape from 
the consequences of a contract by 
setting up a broach of Its byo-lawe or 
regulations. — Be McEachiusn (VV. N.) 
& Sons, Ltd., MoGibbon v. Imperial 
Trust Co., [19.33] 2 D. L. R. 558; 
O, R. 349.— CAN. 


ART III. SECT. 31, SUB-SECT. 6.— 
B. (a). 

g j. j|_gofore the incor- 

ration of a co. a partner In the name 
the nartnorshiD entered into an 
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agi’oement with pltf., under which pltf. 
imdortook the sale of products on a 
commission baflis. The agreement on 
its face showed that plti. was to opemto 
on behalf of the co. then in t)ro(josa of 
incorporation : — Held : commissions 
earned after incorporation of the co. 
were not reooverable against the 
partnership ; but to recover from the 
CO, pltf. would not be bound to prove 
an express contract by the co,, as the 
performance & acceptance of his 
services raised an Implied contract to 
pay. — Power v. Edmonton Lumber 
Exchange (1920). 3 W. W. R. 10 ; 
53 D. L. R. 468.— CAN. 

a i. Sale of goods.h—Re J, R. 

Morgan, Ltd., Exp. S. Sc u. Garment 
Meg. Oo. (Out.), [192G1 1 D. L. R. 
882 ; 8 C. B. R. 52.— CAN. 


PART HI. SECT. 31, SUB-SECT. 6,— 
B. (b). 

4209 vli. .] — Prior to the incor- 

poration of pltf. oo., a document con- 
taining the t(!rms of a ]>roposcd oonti’act 
between it & deft, co, was cxociitcd & 
handed t«j the organisation o(>mnuttc.e 
of pltf. CO. as evidence of the fact that 
de^. wore willing to enter into tno 
contract as soon as plU. 
have become ine.orporatod. Alter plti. 
CO. had bc(;ome in(;(;rj)onited *Sr re- 
ceived its cnrtilieatc cntitlmg to 
commence ‘ >in(‘ss it diily 

thofeafter aeLsl on . - * — 

was cntltlcil to sac lor damages for 
Ijrcaeb of such <‘ontra(jt. — A^^HOCIATEl> 
Ghoweiw of British Columbia, Ltd. 
r. Bkitish Columbia Fruit Land, 
Ltd.. [1925] 1 I). L. R. 871 ; [1925] 1 
W. W. R. 505 ; 34 B. C, R. 533. — CAN* 


J.S. 



Cases 4i332—4S67a. ENGLISH AND Empire 

4232. Add. Annotation ; — ^Reld. Kredifcbank Oassel 
G. m. b. H. V. Schenkers, [1926] 2 K. B. 450. 

4236. Add. Annotation Reid. Kroditbank Cassel 
G. m. b. H. V. Bcbenkers, [1926] 2 K. B. 450. 

4237. Add. Annotation : — Reid. Kreditbank Cassel 
G. H). b. H. V. Schenkers, [1926] 2 K. B. 450. 

4239. Add. Annotations Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924J 1 K. B. 775 ; Kreditbank Cassel 
G. m. b. H. V, Schenkers, [1927] 1 K. B. 826 ; 
British Thomson-Houston Co. v. Federated 
European Bank, Ltd., [1932] 2 K, B. 176 ; 
Algemeene Bankvereeniging v. Langton 
(1935), 40 Com. Oas. 247. Reid, Houghton 
V. Nothard, Lowe Wills, [1927] 1 K. B. 
246 ; Liggett (Liverpool) v. Barclays Bank, 
[1928] 1 K. B. 48 ; Mercantile Bank of 
India, Ltd. t;. Chartered Bank of India, 
Australia & Oliina Strauss &c> Co., [1937] 
lAllE. R. 23L 

4256. Add. Annotation : — Reid. The Hayle, [1929] 

P. 275. 

4257. Add. Annotation : — Reid. Lever Bros., Ltd. 

V. Bell (1930), 47 T.. L. R. 47, 

4267. Add. Annotations : — Appld. Houghton v. 
Nothard, Lowe <fc Wills (1927), 44 T. L. R. 
76. Reld.Newsholme v. Road Transport & 
General Insce., [1929] 2 K. B. 356. 

4267a. .] — Two rival cos., the N. Co. 

& the W. Co., formed resp. oo. to take over 
certain branches of their business of fruit im- 
porters, the shares of the new co. being equally 
divided between the two old cos., & the board 
consisting of two directors of the N. Oo., 
namely, M. & G. Lowe, & two dii‘ectors of 
the W. Co. By a brokerage agreement 
embodied in a letter dated in July, 1924, | 
between M. Lowe & applts., a firm of fruit 
brokers, it was arranged that applts. should 


Digest Supplement. 

make certain advances to the N. co. Sn should 
receive all fruit consigned either to the N. co. 
or to resp, co. «te keep back 70 per cent, of the 
net proceeds in reduction of the advances, 
it was stipulated that resp. co. should 
subscribe to this arrangement. Applts. also 
obtained a guarantee of the loan from the 
two Lowes & a third director of the N. Co., 
who was also the secretary of resp. co. This 
arrangement was not ratified by any agree- 
ment under the seal of resp. oo., but the 
secretary wrote to applts. purporting to 
confirm the arrangement on behalf of his co. 
The directors of resp. co., other than the two 
Lowes, first became aware of the arrangeniont 
after it had been in operation for some 
montlis, & it was then put an end to. Applts. 
had obtained fmit consigned to resp. co. on 
board several sliips without production of the 
bills of lading, on giving an indemnity to the 
ships, & they sued resp. co. for delivery of the 
bills of lading. Rosps. counterclaimed for 
the proceeds of frilit belonging to them & not 
accounted for : — Held : (1) the arrangement 
contained in the agreement of July was not 
authorised by resp. co. ; (2) resp. co. were. not 
estopped from denying the existence of the 
arrangement by the knowledge of the Lowes, 
inasmuch as they were parties to the wrong 
done to the co., or by the omission of the 
other directors to inspect the accounts of the 
oo., which would have disclosed the arrange- 
ment. — Houghton (J. 0.) & Co. v. Nothard, 
Lowe & Wills, Ltd., [1928] A. 0. 1 ; 97 
L. J. K. B. 78 ; 138 L. T. 210 ; 44 T. L. R. 
76, H. L. 

Annotatiims : — As to (1) Consd. Mercantile Bank of India, 
Ltd. V, Chartered Bank of India, Australia iic <’hina Sc 
Strauss & Co.. [1937] 1 All K. R. 231. As to (2) Apld. 
Evans v. Employeis’ Mutual Insurance Association, Ltd. 
(1935), 152 L. T. 333. R^fd. Kreditbank Cassel 

G. m. b. H. V, Schenkers, Ltd., [1927] 1 K. B. 826 ; Liggett 


PART HI. SECT. 31, BUB-SECT. 6, 
—C. 

4233 1. Whether company bound — 
Promimory note — Siynea by president 
or vice-president.] — where the endorse - 
niont of promissory notes purported 
to be that of a co. evecufxjd by the 
signature of its president or viw-pre- 
sident, signing as such, Sc the indorsee 
had given good consideration therefor, 
held that neither the oo. nor the maker 
could ' dispute the authority of a^d 
officers to make the indorsement. — 
BONPHOI.PERS SEOmtlTlES CORPN, V. 
Manvillk, [1933] 3 W. W. B, 1 ; 4 
D. L. B. 699.™ -CAN. 

4233 ii. — — — — For director's 
vcivaie liability.] — S. & other members 
of a syndicate retained pltf. os their 
solr. in an action brought by them. 
8., on the advice of ultf., transferred 
his business of a timber-merchant to 
a proprietary co., of which he became 
managing director & principal share- 
holder. Bltf, procured from S. the 
00 . *8 promissory note, payable to pltf., 
oh account of pltf.'s charges & out- 
goings In oonneeXion with the litigation. 
When the promissory note fell due, it 
was retired upon part payment & the 
giving of a new promissory note for 
the balance, made by the co. Sc pay- 
able to pltl?. In an action by pltf. 
upon this promissory note : — Held : 
since pltf. had failed to show, as in the 
circumstances he must show, that the 
promissory note was given by the oo, 
for good consideration Sc as part of or 
in Rid of some business transaction of 
the CO., the oo. was not liable to pltf. 
on the note. — ^WooLF r. Snipb B. Jj. 
Pty. Ltd., [1936J V. L. B. 22; 42 
‘ L. B. k.— AUS. 


4239 i. ature — Promissory note — - 

Authority — Whether hank bound to 
inquire.] — The oo. was incorporated 
by Dorninion Letters Patent on 25, 
1927, Sc wont into liquidation in June, 
1929. Applt. bank filed its claim in 
respect oi flye promissory notes made 
by S., as president, on behalf of the co. 
& amounting to $28,768.02. The 
liquidator called upon the bank to 
P^rove its claim before the Superior Ct. 
The notes were signed in blank by S. 
alone & were handed to L., the New 
York buying agent of the co., to be 
filled in & used by L. in payment of 
goods bought or to be bought by the 
oo. L. filled the blank note forms with 
the names of two other cos. owned & 
controlled by him, being also at that 
time the owner of all the shares of the 
insolvent oo. Tho notes were indorsed 
to applt. bank, & it is admitted that 
the bank was a holder in due course. 
S. was the only witness at the trial: 
ho produced a by-law of the insolvent 
CO. providing xnier alia that all 
cheques . . , notes . . , shall be signed 
by such officer . . , of thooo.&ineuoh 
manner as shall from time to time be 
determined by resolution of the Board 
of Directors,” & he also produced a 
resolution of the directors pursuant to 
the by-law which provides that all 
notes ... be signed by the president 
Sc countersigned by the auditor . . 
of which resolution applt. bank had 
no knowledge i—Held : applt. bank, 
being a holder in due course, was 
entitled to rank as a creditor of the 
insolvent oo. Tho notes were made in 
general accordance with the authority 
of the president under the by-law of 
the CO., & it was not necessary for 
applt. hank to Inquire into the authority 
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of tbo president to sign the notes on 
behalf of the co. Under sect. 106d of 
the Dominion Gos. Act, the president 
had to bo one of tho dii'ootors ; Sc, 
under soot. 37, tbo only persons who 
could raaki! notes on behalf of the oo, 
would be those designated hi the by- 
lixw. Iversons dealing with a co. are 
presumed to have notice of what 
is contained in the Act under which 
the CO. was incorporated & the Letters 
Patent ; &. in a case like tho present, 
where the Act refers speoiftcally to the 
by-laws as the place where tho authority 
of an officer or an agent to sign pro- 
missory notes is to be found, the person 
taking a note made by an officer is 
under obligation to ascertain from the 
by-laws that the officer who signed the 
note might have been authorised to 
make such note in the course of the co.^s 
business ; but ho is not obliged to go 
further & inquire whether the directors 
passed the resolution which would 
give tho officer express authority. 
That constitutes part of the co.^s 
” indoor management.” If tho officer 
might, under tho by-laws, have ^en 
authorised to mako the note, the 
making of it was within his ostensible 
powers Sc was in general accordance 
with bis powei’S as such under the by- 
laws .” — lie AJ.MUR Fue Tbading Oo., 
Bank of Unitep Statos v. Ross, 
ni932f S. C. R. 150 ; 2 D. L, B. 128.— 


PART IIL SECT, 81. SUB-SECT. 6.— 
A. (0). 

k i. Solicitor.]— BAiCK OF 

BnzTxsH NoRra America v. St. John 
Sc QtTEBEO By. Co. (N. B.) (1920), 
62 D. L. R. 667.--OAN. 



B. (Liverpool), Ltd, v. Barclays Bank, Ltd., [19281 1 
K, B, 48 ; Newsholme Bros. v. Hoad Transport & General 
Insoe. Oo„ [192 9] 2 K. B. 356. 

4)272. Add, Annotation : — Reid, The Hayle, [1929] 
P. 275. 

4278. Add, Annotations: — As to (1) Retd. Wattv. 
Longsdon (1929). 98 L. J. K. B. 711 ; Ohap- 
man v, Ellesmere (1932), 101 L. J. K. B. 376. 

4282. Add, Annotations : — Reid. Watt v. Longsdon 
(1929), 98 L, J. K. B, 711 ; Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 

4283. Add, Annotations: — Reid. Isaacs v, Ooofc, 
[1925] 2 K, B, 391 ; Osborn v. Boulter 
(Thomas) dc Son, [1930] 2 K. B. 226. 

4291. Add, Annotation : — Reid. R. v. Registrar 
of Joint Stock Companies, Ex p. More, 
[1931] 2 K. B. 197. 

4297a. Compulsory form of document 

to he used by members.] — He North op 
England Protecting & Indemnity Absocn. 
(1929), 46 T. L. R. 296. 

4307a. Extension of objects to new trades.] — A 

CO. incorporated for the primary object of 
acquiring & carrying on two businesses, one 
that of a private co. making & selling foot- 
wear <fc clothing, but with other wide powers, 
& the other that of a retailer of footwear, 
petitioned the ct. for sanction to an extension 
of its objects, as set out in its memorandum 
of association, to the carrying on of a large 
number of different retail trades, including 
that of universal stores. The extension was 
approved by the co. in general meeting 
without opposition, but tlie petition was 
opposed by certain preference shareholders : 
— Held : there being no evidence that the 
proposed alterations were necessary or proper 
to enable the co.’s business to be carried on 
more efficiently, & as the trades it was pro- 
posed to take power to work were entirely 


Vol IX.~-CompaiiieB. Cases 4867a-"4SlEllii 

outside the original objects of the co., the ot. 
would refuse to sanction the petition. 

On appeal additional evidence was adduced 
to show that a large number of the trades to 
which it was sought to extend the co.’s objects 
were already being carried on by the co., & 
that to this extent the object of the petition 
was to regularise the position, & further that 
during the year 1934 a small profit had been 
made by the co. as opposed to the loss suffered 
in 1933 : — Held : m view of the further 
evidence the alterations in the objects, when 
limited so as to give power to carry on only 
those trades which were already being carried 
on by the co., should be sanctioned. — Re 
Bolsom Bros. (1928), Ltd., [1935] Ch. 413 ; 
104 L. J. Gh. 267 ; 162 L. T. 477 ; 79 Sol. 
Jo. 214, O. A. 

4320. After this case add “ See, now, 1929 Act, 
B. 6 (1) (f), (g).’» 

4321a. Society not for profit.] — A provision in a 
memorandum of assocn. of a society not for 
rofit, registered under 1867 Act, & authorised 
y the Board of Trade under sect. 23 of that 
Act to dispense with the word limited,” 
that in certain events the liability of members 
shall be unlimited, is not a provision in the 
memorandum ” with respect to the objects 
of the co.” under 1908 Act, s. 9 (1), & the 
cancellation of such a provision cannot be 
confirmed by the ct. — Re Society for 
Promoting Employment of Women (1927), 
71 Sol. Jo. 683. 

Annotation : — Distd. Ue Solentiflo Poultry Breeders* Assocn., 
Ltd., [1933] Ch. 227. 

4321b. Alteration permitting remuneration of 

governing body.] — The memorandum of a co. 
limited by guarantee, formed to improve & 
encourage the breeding of poultry, contained 
a provision that no remuneration should be 
paid to members of the governing body of 


PART in. SECT, 31, SUB-SECT. 9.— A. 

p i. (1) 1908 Act, 

s, 9, did not limit alteration of the 
memorandum of assocn. to an altera- 
tion of the objects clause, inasmuch 
as the whole objects of a oo. were not 
neoessarlly contained in that clause : 
(2 ) a proposed alteration being deslarnoa 
for the better attainment of the objects 
of the CO., a petition for confirmation 
of the alteration should bo granted. — 
Incorporated Glasgow Dental 
Hospital v. Lord Advocate, [1927] 
S. 0. 400.— SCOT. 

qi. Incorporation abroad .] — A 

00 ., registered under Cos. Acts, presented 
a petition for an alteration of its memo- 
randum of assoon. by the addition of 
a power “ to procure the oo, to be 
Incorporated, registered, or recognised 
In any foreto oountiy.** The ot., 
while sanctioning the power to procure 
the registration or recognition of the 
00 , in a foreign country, refused to 
confirm the power to procure its Incor- 
poration there.—tiie Taybidk Floor- 
cloth Oo., Ltd., [1928] S, C. 590.— 
SCOT. 


4308 iv, — — . ]— A cemetery oo* 
sought additional power to act as 
stone & marble cutters, masons, 
quarrlere & sculptors, florists, gardeners, 
k undertakers. The ot., in the absence 
of evidence of any oonveolenhe or 
advantage to the oo., restricted the new 
powers by limiting them to powers to 
be used In connection with, k as 
Incidental to, the oo.'s main busi- 
ness of cemetery owners. — EbiNBtjROH 
SoiTTHBRN CbMETBBT 00 „ LTD., [1828] 
S. C. 887.-H500T. 


430$ V. -.1— A reversionary eo. 

presented a petition for confirmation 


of a special resolution by which it 
was proposed to alter its memorandum 
of assocn. by adding powers to carry 
on, along with its existing business, 
that of trust investment, & to sell or 
otherwise dispose of the whole or any 
part of its property & assets for 
such consideration as it might think 
fit, &, in particular, for shares, 
stock, debentures, debenture stock, or 
securities of any company purchasing 
the same. The ot. confirmed the 
alteration holding, with regard to the 
proposed power to sell, that it, did not 
involve a sale of the undertakdug but 
merely of assets, & in view of the 
extension of the oo.'s business, was 
germane to its operations as an Invest- 
ment oo. — Metropolitan Reversions, 
Ltd., [1928] S. C. 480.— SCOT. 

4308 vi. .3 — The additional busi- 
ness which a co.» by an alteration of its 
objeote effected under Oos, Act, 1908, 
8. 162 (5), Is permitted to carry on may 
be one which ia wholly different from 
Sc which has no relation to the then 
existing business of the co„ k it may 
yet bo quite capable of being con- 
veniently k advantageously combined 
with It, provided the new business is 
not destructive of or Inoondstent with 
the existing business . — Re Matakana 
Co-opebativr Dairy Co., Ltd., [1929] 
N. Z. L. R. 721.— N.Z. 

4808' vU. ,} — A oo . whose objocta, 

as stated in its memorandum, were ** to 
snanufaoture, sell, & trade in ginger 
beer, lemonade, soda water. Sc other 
aerated waters & drinks, k to do all 
such other acts as might be Incidental 
to the attainment of these objects, 
presented a petition under s^. 5 
craving conflimation of a resolution 
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altering its memorandum by inserting 
after the word ** drinks " the words 
** & also to bottle, sell & trade in all 
alcoholic beers.*’ A reporter to whom 
the petition was remitted stated that, 
in his view the proposed new line of 
business ' could conveniently & ad- 
vantageously be combined with the 
existing business. The ct. granted the 
prayer of the petition . — lie Duni^ek 
Aerated Water Manufacturing Co., 
[1932] S. C. 473.— SCOT, 


4308 vlii. .]— A co., incorporated 

to carry on the business of maltsters 
k hop merchants, presented a petition 
imder 1929 Act, s. 6, craving the ot. 
to confirm a resolution altering its 
memorandum of assocn., by the 
Insertion of a clause enabling the co. 
to carry on, along with its existing 
business, the business of fruit mer- 


ohanta k cannors, & preserve manu- 
facturers. It appeared that, in tlic 
course of Its existing business, the 
00, was in the habit of purchasing hoj)s 
from pemons who also grow fruit. & 
of selUng hops. malt, k barley to 
persons engajma in the refree (uneut 
trade ; & in these circumstances, the 
00. maintained tho-t It oouicl con- 
veniently engage in buHlness of the 
character proposed. The ct. confirmed 
the proposed alteration, Bajkd k 

Sons, ti9.rjj c. SCOT. 


f i .] — A CO, sought the addition 

of a power to sell, let on rent, or lease 
tho madertaking of the co., or any 
branch or part thereof. The ct. re- 
stricted tho power to any branch or part 
of the undertaking . . . being an 
adjunct to the main undertaking . — Re 
Taysidb Floorcloth Co., Ltd,, 1 1928] 
8. O. 690.-H3COT. 
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the CO. Owing to the increase hi the co.’s 
businoas it became impossible for those 
membei*s to give their time to the co.’s affairs 
without some remuneration, & the co. in 
general meeting passed resolutions providing 
tor equitable remuneration for services 
rendered. Upon petition to the ct. to 
sanction the consequent modifications of the 
memorandum of assocn. : — Held : the pro- 
posed alterations did not affect the real 
object of the co., which was the improvement 
of poultry husbandry ; they were ancillary 
to the main object, & were alterations within 
the words “ with respect to the objects of 
the co,” in Cos. Act, 1929 (c. 23), s. 5 (1); 
they appeared to be to enable the co. “to 
carry on its business more economically or 
more efficiently '* within sub-clause (a) of 
that sub-sect. & therefore the petition must 
be granted. — Re Scientific Poultry 
Breeders’ Assocn., Ltd., [1933] Ch. 227 ; 
101 L. J. Ch. 423 ; 148 L. T. 08 ; 49 T. L. R. 
4 ; 76 Sol. Jo. 798, C. A. 

4861. Add, Annotation : — Refd. Re Bolsom Bros. 
(1928), Ltd., [1935] Ch. 413. 

4362a. Extension of objects of benevolent associa- 
tion — By amalgamation — Amalgamation of 
funds.] — A benevolent assocn. desired to 
extend its objects to include the members & 
iheii’ dependants of any society with w'hich 
it might amalgamate. The assocn. pro- 
posed an early amalgamation &> wished to be 
enabled to give relief to the members of the 
society with wlxich it proposed to amal- 
gamate : — Held : the ct. ought not to con- 
firm the alteration of the objects of the 
assocn. unless the assocn. undertook to 
amalgamate only upon the terms that there 
should be an amalgamation of funds as well 
as of members. The undertaking was given 
the alteration confirmed. — Re Chartered 
Surveyors’ Benevolent Fund (Incor- 
porated), [1930] 2 All E. R. 1031 ; 80 Sol. 
Jo. 705. 


4369a. Affidavit of notice--Omissfon to exhibit 
register of members.] — On an application by 
petition made by a co. for confirmation of an 
alteration of the objects of the co., the 
secretary’s affidavit of the posting of notices, 
contrary to the usual practice, did not 
exhibit the register of members : — Held : the 
petition would be granted notwithstanding 
the omission to exhibit the register, the ct, 
being of opinion that no useful purpose was 
served by exhibiting it, provided that, as in 
the present case, the affidavit of the secretary 
proved that the register was duly kept & 
contained the name &: last known address of 
every person who was a member of the co. 
on the material date. — Re Debenture 
C oRPN., Ltd. (1931), 47 T. L. R. 399. 

4377, Add. Annotation : — ^Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 

4380. Add. Annotation : — Refd.- Egyptian Salt & 
Soda Co. V. Port Said Salt Ajssocn., Ltd,, 
[1931] A. C. 677. 

4389. Add. Annotation : — Overd. English, Scottish 
&> Australian Bank, Ltd. v. I. R. Comrs. 
(1931), 48 T. L. R. 170. 

4389a. Simple contract debts recoverable out 

of United Kingdom.] — An agreement for the 
sale of, amongst other things, simple contract 
debts owed by debtors resident out of the 
United Kingdom is exempt from cul valorem 
stamp duty in respect of such debts upon the 
ground that they are “ property locally 
situate out of the United Kingdom ” within 
Stamp Act, 1891 (c. 39), s. 69 (1). — English, 
ScoTnsH & Australian Bank, Ltd. v. 
Ini:.and Revenue Comrs., [1932] A. 0. 238 ; 
101 L. J. K. B. 193; 140 L. T. 330 ; 48 
T. L. B. 170, H. L. 

Annotations : — Refd. Re Russian Bank for Foreigm Trade, 
[1933] Oh, 745 ; I. R. Comrs. v. Broome’s Executors 
(1935), 19 Tax Gas. 667. 

4393. Add. Annotation : — As tp (1) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 064. 


PART III. SECT, 81, SUB-SECT. 9.— 
B. (c). 

to. Alteration causing breach of lease.] 
— The corpn. of (4. possessed statutory 
powers to make & maintain tramways 
in the streets of G. Sect, 26 of their 
statute provided that animal power 
alone should be used on the tram- 
ways. The corpn. leased the tramways 
to a limited co. which was promoted 
for the pui'pose of acquiring: the lease, 
& whoso objects as specified In the 
memorandum of assocn., were to carry 
on the working of the tramways & 
omnibus traffic in connection therewith 
under the lease & after the expiration 
of the lease to carry on the business of 
omnibus proprietors in the city & 
vicinity. The co. acquired a large 
stock of horses & plant, the greater 
part of which would be rendered useless 
in the ©vent of the lease not being 
renewed & accordingly, when about 
three years of the lease had still to run, 
the CO. applied for an alteration of its 
memorandum to include (inter alia) 
these objects ; “ (10) to exercise the 
powers & carry on the business of a 
tramway co. : (13) to work & move all 
or any of tbe vehicles by means of 
electrical power, steam power or any 
other mechanical power.” Applica- 
tion opposed by corpn. as being breach 
of contrac*>t to alter constitution Sc 
bectause object (13) was inconsistent 
with Parliamentary prohibition 
Held : promoting & disposing of 
tramways was an object foreign to the 
purposes of the memorandum & could 


not he sanctioned, & that quoad ultra 
the alterations fell to be confirmed. — 
Glasgow Tramway & Omnibus Co., 
Ltd. V. Glasgow Maoisteates (1891), 
18 Rettie. 675.— SCOT. 


it has power to let the land* Sc if 
necessary to sell it. — Gujbjoat Ginning 
& Manufactubing Co. v. Motilal 
Hirabhai Splvning Co. (1928), I. L. R. 
63 Bom. 792.— IND. 


PART III. SECT. 32. SUB-SECT. l.-C. 

q i. CO. bought 

land from pi tfs.. Sc in payment therefor 
transferroa to pltfs. a block of shares 
in another oo., agreeing to re -purchase 
from pltfs. at a fixed price, on or before 
a fixed day, the shares, or as many of 
them 08 should not have been pre- 
viously sold or transferred by pltfs. : — 
HeM : the agreement to re-purchase 
was ultra vires deft. co. as Cos. Act, 
8. 44, expressly prohibits a purchase 
of shares In another co. — Grant v. 
Dominion Loose Leaf Co. (1924), 
66 0. L. R. 48,— CAN. 

PART III. SECT. 82. SUB-SECT. 2.— A* 

a i. To directors.] — A sale by 

directors of the co.’s property to them- 
selves & a third party as trustee for 
them Is valid if such a transaction is 
inira vires the co. & if, as in this case, 
the purchasing directors constitute a 
majority of tho shareholders.— S^ er- 
GUSON V. Wallbridge, 11934] 2 

D. L. R. 270.— CAN. 

am. Whether power implied from 
power to purchase land.] — Where a joint 
stock 00 . is given by Its memorandum 
express power to purchase land. It is 
implied as part of its constitution that 
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PART IIL SECT. 32, SUB-SECT. 2.— 
B. (a). 

4401 i. Under power in memo- 

randum — For shares in another com- 
pany .] — Such sale does not necessarily 
involve winding up, &, where the 
directors' authority is derived from a 
vote of the shareholders, a majority 
vote is sufficient. — Hemstrket v. 
North West Biscuit Co., [1926] 2 
D. L. R. 829 ; [1926] 2 W. W. R. 150 ; 
22 Alta. L. R. 233.— CAN. 

g i. Land acquired for carryino 

on company's underkclcing — Companies 
Act, R. S. 0., 1914 (c, 178), s. 24.]— 
Re Allan Brown’s, Ltd. & Dryall, 
[1927] 2 D. L. R. 991 ; 60 O. L. E. 
267.— CAN. 


PART in. SECT. 32. SUB-SECT, 2.— 
B. (0). 

o i. .] — Dadson V. Grkst (Sask.), 

[1927] 3 D, L. R. 530.— CAN. 

Bg. On sale of undertaking — Vendor 
owning all shares except one — Duty not 
to make secret profit .] — person owning 
all shares oxoept one in a co. cannot 
deny his identity as vendor Sc make a 
secret profit on sale of the co. to 
another. — ^P atton v. Yukon Con- 
solidated Gold Corpn., Ltd., [1934] 
3 D. L. R, 400.— CAN. 



4423* Add* Annotation : — Hetd* Keren Kayemeth 
Le Ki^oel, Ltd* v, I. R. Comrs., [1931] 2 
K. B. 466. 

4427. Add, Annotation : — Consd. Agricultural 

Wholesale Soc. v, Biddulph & District Agri- 
cultural Soc., [1926] Ch. 760. 

4428. Add, Annotation : — Refd. Re Lee, Behrens 
& Oo. (1932), 48 T. L. R. 248. 

4436. Add, Annotation : — ^Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 68. 

4456. Add, Annotation : — Refd. Shaw & Sons (Sal- 
ford), Ltd. V, Shaw, [1936] 2 K. B. 113. 

4458. Add. Annotations ; — Consd. Shaw & Sons 
(Salford), Ltd. v. Shaw, [1935] 2 K. B. 113. 
Refd. Russian Commercial & Industrial Bank 
V, Comptoir d’Escompte de Mulhouse, Banque 
Internationale De Commerce De Petrograd v, 
Goukassow (1924), 40 T. L. R. 837 ; Swedish 
Central Ry. v, Thompson, [1924] 2 K. B. 255 ; 
Todd V. Egyptian Delta Land & Investment 
Co., [1928] 1 K. B. 162 ; hazard Bros. & 
Co. -y. Midland Bank, Ltd. (1932), 49 T. L. R. 
94. 


VoL IX. — Companies. Cases 4428 — 4528. 

4488. Add, Annotation : — As to (1) Refd. Cotter 

V, National Union of Seamen, [1929] 2 Ch. 58. 

4501a. Dissenting — Joinder as defendant.] — 

In a representative action by a pltf. on behalf 
of himself & all other bondholders : — Held : 
a dissentient bondholder, it not appearing 
that there were any others who dissented, 
should be added as a deft., but not in a 
representative character. — ^Wix>soN v. Church 
( 1878), 9 Ch. D. 552 ; 39 L. T. 413 ; 20 

W. R. 735. 

Annoiaiinna: — Consd. McCheano v. Gyles (No. 2), [1902] 1 
Ch. 1911. Refd. Cuimach t?. Edwards (1894), 04 L. J. 
Ch. 344. 

4503. Add. citation : — 6 Dow. & L. 606. 

4513a. General rule — Necessity for solicitor.] — A 

CO. can only appear by attorney {per Cub.). 
— ScRiVEN V. Jescott (Leed8), Ltd. (1908), 
53 Sol. Jo. 101. 

4524. For this number read 4625.’^ 

4525. For this number read 4524.” 

4526. Add. Annotation : — Refd. Reckitt r. Barnett, 
Pembroke & Slater. [1928] 2 K. B. 244. 


PART III. SECT. 33, SUB-SECT. 1. 

sn. Institution of 'proceedings — 
Necessity to envplryy solieiior .] — A co. 
cannot issue a writ of Rummons by any 
one but a soir. — Westekn PRontiOEiiS 
Mutual Hail iNSURANrE Co. v. 
8TEWART (Sask.), [1928] 1 W. W. R. 
320,™ CAN. 


PART III. SECT. 33. SUB-SECT. S.—A. 


e i, .] — Doft. “ as the 

largest shareholder ” of a co. claimed 
damages for false representations made 
as to the business of the co., which had 
the effect of depriving the co, of ihs 
clients : — Held : the cause of action 
alleged was not defamation hut an 
injuria done merely to the co. for 
which the co., & not an individual 
shareholder, was entitled to sue. — 
Goopall V. Hoogexdoorn, Ltp., 
[1926] App. D, 11.— S. AF, 

k i. liefusal 

unnecessary where no one to authorise 
use of name .] — ^Mason v. Livingstone 
(Alta.), [1928] 2 V. L. R. 799.— CAN. 

J , — j — ^ shareholder 

ng on behalf of himsoJf k, all other 
Khareholdors can maintain an a(ition 
alleging illegal use of the co.’s money, 
when it clearly appears that an applica- 
tion to the CO. to authorise such an 
action would bo futile. — Houston v. 
Victoria Machinery Depot, Ltd., 
11924] 2 D. L. R. G57 ; 33 B. G. R. 
425.— CAN. 


q 1 . -.] — Farrell v. Magic 

Silver-Black Fox Co., [1921] 3 
D. L. R. 132. — CAN. 

q ii. .] — Shaw v. Wain- 

WKLL Oils, Ltd. (Alta.), [1929] 3 
D. L. R. 621.— CAN. 

t i. Usir^ company* s name as plaintiff 
— No authority to use name — DoiM as 
to wishes of shareholders .] — If on an 
application to strike out the name of a 
ao. which has been used os pltf. with- 
out authority, there Is any reasonable 
doubt as to the wishes of the share- 
holders, the name will be allowed to 
remain until their wishes are ascer- 
tained. — Leavens v. Great West 
Permanent Loan Co., [19271 2 

W. W. R. 606 ; 30 Man. L. R. 606.— 
CAJN. 


4448 i. Internal management — Con- 
duct of majority ultra nires-^Or fraudu- 
lent .] — Although the rule that in order 
to redress a wTong done to a oo. or to 
recover money or damages due to the 
co. the action should be brought by 
the C50. itself is subject to the exception 
that the complaining shareholders may 
sue In their own names where the 


persons against whom the relief is 
sought themselves hold & control the 
majority of the shares in the co., & will 
not permit an action to be brought in 
Its name, yet in such an action pltfs. 
cannot have a larger right to relief 
than the co. itself would hav(5 if it wore 
pltf,, & <!a.nnot complain of acts which 
are valid if done with the approval of 
the majority of the shareholders, or 
are capable of b<}ing confirmed by the 
majority : therefore, the cases in which 
the minority can maintain such an 
action are confined to those in which 
the acts complained of are of a frandn- 
lent character or beyond the powers of 
the CO. — ^Ma80n V . Livinorton, |3 929] 
1 D. L. R. 608 ; 1 W. W. R. 293 ; 24 
Alta. L. R. 69 ; rarg., [1928] 3 D. L. R. 
468.— CAN. 

so. Several groups of shareholders 
claiming to represent company — Stay 
of proceedings .] — In company cases 
w’hero th<^^c is an internecine warfare 
between factions, each claiming to be 
entitled to represent the co., the 
j)ractIco is to direct the proceedings 
bo stayed until after a meeting of 
shareholders lias been ttbld, & the will 
of the majority asoertamed. — Dumart 
PAO iaNG Co., Ltd. v. Dumart, [1928] 
1 D. L. R. 610 ; 61 O. L. R. 478.— 
CAN. 


PART III. SECT. 33, SUB-SECT. 3.— 
D. (a). 

l£ I. Action by beneficial owner on 

behalf of himself dt all other shareholders. ] 
— Held : it was not open to pltfs. in 
a suit framed on behalf of themselves 
& all other shareholders of the co. to 
bring a suit as beneficial owners of 
shares, against the co. for enforc’tement 
of their beneficial rights & that the 
whole of the allegations & relief asked 
with respect to such suit must bo 
struck out. — ^M aas v. McIntosh (1928), 
28 S. R. N. S. W. 441 ; 45 N. S. W. 
W. N. 107.— AUS. 

Q i, — i^Qgg of right by winding 

up .] — The right of a minority share- 
holder to maintain a representative 
action against the oo, & the majority 
shareholders to compel an accounting 
by the latter for property of the co. 
unlawfully appropriated by them 
ceases as soon as the co. goes into 
liquidation. — Ferguson v. Wall- 
bridge. a935] 1 W. W. R. 673 ; 3 
D. L. R. 66,— CAN. 

PART in. SECT. 33, SUB-SECT. 8.— 

D* (b). 

•q. Unregistered shareholder.]—- 

In an action wherein pltf. alleged that 
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he was a shareholder in deft. co. & 
sued on behalf of himself & all the 
other shareholders to compel the 
individual defts. to account to the cto. 
for shares allegcAl to have been illegally 
obtained by them, it was held that, 
although pltf. was not a registered 
shareholder, lie had a status to bring 
the action w'hether he was the beneficial 
owner outright of the shares alleged 
to i)C his or owned them subje(^t to a 
charge in favour of the registered 
holder. — (J ogdbun v. Mitchell (Man.), 
[1928] 1 W. W. K. 495.— CAN. 

PART III. SECT. 83, SUB-SECT. 4. 

t i. .] — Hini V. Anderson, 

[1933] 2 W. W. R. 176.— CAN. 


PART III. SECT. 33, SUB-SECT. 6. 

Iti. Essential condition, .] — Ser* 

vice of a statement of claim on a co* 
is not good unless the otficer or agent 
served is a person who is likely to bring 
it to the co.’s notice, even though he is 
one who under the rules may be served 
as representing the co.- — Royal Truat 
Oo. V. Spillers Canadian Milling 
Go., [1931 ] 2 W. W. R. 841 ; 4 D. L. R. 
430 ; 25 Alta. L. R. 542.— CAN. 


PART III. SECT. 33, SUB-SECT. 12. 

4535 i. Out of what fund — Action by 
company for benefit of directors .] — • 
While it is a well established rule that 
directors may not use the co.’s funds 
in payment of their own costs, although 
such costs would not have been 
incurred if they bad not been directors, 
yet it is equally w’ell estaldishod tiiat 
directors acting as such within such of 
the co.’s powers as are confided to 
them Sc without ginss negligence, 
cannot be called upon to pay out of 
their own funds the costs at defending 
resolutions passed bv them in the 
Interests of the co., simply because a 
pltf. has chosen to make theni 
iDdlvlduaJly co-defts. — Norttikkn Life 
Assubanuk Co. of Canmda r. 
MoMaSTER. I1928J 3 P. L. K* 497; 
[1928] S. C, R. 512.— CAN. 

PART Ul. SECT. 33, SUB-SECT. 13. 

— A. ta). 

sk. Return of nulla bona not neces- 
son /.] — On an application under sect. 
223 of Cos. Act, 1933, for an order that 
pltf give security for costs : — Held : 
a return of nulla bona w'os not necessary 
& deft, bad on the material filed 
satisfied the onus on it. — R, M. 
Buchanan -Bumner Co., Ltd. v. Scot- 
tish Co-operative Wholesale 
Society, Ltd., [1936] 1 W, W, R. 491. 
—CAN. 



Oasw 4668 — 4828 . English and Empire Digest Supplement. 


4568. Add. AnnoUUions : — ^Rafd. A.-G*. v* Snaetb-’ 
wick Corpn. (1982), 96 J. F. 105; British 
Trawlers' Federation, Ltd. v. London & 
North Fastem By. Co., [1033] 2 K. B. 14. 

4570a. Assignment to secure personal debt of 
directors — Directors sole shareholders.] — 
additional security for an advance to three 
partners, who, in addition to apart- from the 
partnership, were directoi’S of a limited oo., 
a bank accepted a document charging the 
co.’s interest in certain bonds w'hich liad been 
deposited with the bank to meet any judg- 
ment which might be obtained against the 
CO. in then impending litigation. The docu- 
ment was signed by the three paHners & the 
co.'s seal was affixed thereto, accompanied 
by the signature of one of the partners as 
president & of another as secretary of the 
CO. No resolution was ever passed, either 
by the co. or by the directors, authorising 
the creation of the clmrge. The partners 
held all the shares in the co. except two wliich 
were held by two other directors of the co. 


There were also persons equitably interested 
in the shares. The litigation apinst the co. 
was concluded substantially in the co.^s 
favour, <fe the bank claimed the balance of 
the proceeds of sale of the bonds in reduction 
of the partners' indebtedness i—Meld : as 
the co., acting through its directors, Sc not by 
its shareholders in general meeting, had pur- 
ported to apply its property for the benefit 
of those directors, the transaction was 
unenforceable, & the ct. would not inquire 
whether the co. had derived any benefit from 
it. The bank was, therefore, bound to 
account to the co. for the balance of the 
proceeds of sale of the bonds. — E. B. M. Co., 
Ltd. V. Dominion Bank, [1937] 3 All E. R. 
.555; 81 8ol. .To. 814, P. C. 

4607 • Add. AnfiotcUtons Consd. Gairard v, .Tames, 
[1926] Oh. 616 ; Re George Inglefield, Ltd. 
(1932), 48 T. L. R. 536. 

4623. Add. Annotaiions: — Aa to (2) Consd. Kredit- 
bank Oassel G. m. b. H. v. Schenkers, [1927] 


PART III. SECT. S3, SUB-SE0T« 18.—* 
A. (b) U. 

p i, .] — On appeal from the 

di^lssal of an application by defte. 
for security for costs under sect. 223 
of Oos. Act, 1933, held the^’- were 
entitled to security. — Christian Com- 
munity OF UNIVKRaAL BKOTUERHOOD, 
Ltd. V. Trapimenkoff, [1937] 2 

W. W. U. 340, O, A.— CAN. 

«v, “ Credible testimonv ** o/ in- 
abilUy to pay — What ia .] — ^In an action 
for reduction of a lease, brought by 
a CO., defender was assolhsied & ob- 
tained an award of expenses. Pursuere 
having reclaimed, defender, founding 
upon an unfavourable balance-sheet 
of pursuers which was about a year 
old, moved that pursuers should be 
required to find caution for expenses 
under 1908 Act, s. 278. The ot. refused 
the motion, as it did not appear by 

credible testimony '* that pursuers 
would be unable to pay defender’s 
expenses If ho were successful, in respect 
that a later balance-sheet showed that 
the financial depression from which 
pursuers hod been suffering was 
Xiasslng off, &, further, in respect that 
pursuers had a responsible direotorate 
h a profitable record In the past, & 
that there was no suggestion that any 
creditor was pressing them for pay- 
ment which he was unable to get, — 
Edinburgh EN'rasETAiNMENTS, Ltd, v. 
Stevenson, [1925] S. O. 848.-4500T. 

PART in. SECT. 34, SUB-SECT. 1.— 
A. (a), 

4569 li. .] — Zimmerman 

Andrew Motherwell of Can., Ltd. 
(Trustee) fl926], 3 D. L. B. 953; 3 
W. W. B. 42.— CAN. 


PART III. SECT, 84, SUB-SECT. 1.— 
A. (b). 

8W. Rlevator company — Bond for 
price of elevator .] — A co, whose charter 

K rovides that it “ may eicqulre, own, 
>aae &; sell real estate,” Sc ** build, 
sell, lease Sc otherwise deal with 
elevators, etc.,” Sc further ” may Issue 
bonds bearing Interest to an amount 
not exceeding the cost of any elevator 
bnllt by it,'*" has the power to Issue 
such bonds for the price of an elevator 
bought by it. — B otal Trust Oo. v. 
Great Norteobbrn Elevator Oo. 
vl906), Q. R. SO S..C. 409.— CAN, 

s i. \] — Although under 

Rural Telephone Act, 1020 (p* 96), 
s. 31, deft. 00 . Is ImpUedly prohlbttea 
from borrowli^ money otherwise than 
by the issue & sale of debentures. Sc 
has no power to make ot give a pro>^ 
missory note, yet, held In an action on 
a promissory note, Sc, in the alternative 


for money borrowed, that, since the 
money was used by deft. In paying its 
legitimate debts Inourred In carrying 
out the purposes of the co. pltf. was 
entitled to recover on the alternative 
claim with Interest at the legal rate. — 
Smith v. Etrose Rural Telephone 
G o., Ltd., [1928] 3 B. L. B. 61 ; [19281 
1 W. W, R. 970 : 22 Sask, L. B. 
414.— CAN. 


sd. Co~operaiive liveeiock company 
incorporaied under Companies Act.}— 
Held : to have power to borrow. — 
Canadian Bank op Oommbboe v. 
Johnson (Alta.), [1926] 4 D. L. R. 
1179 ; [1926] 3 W. W. B. 613.-~CAN. 


PART III. SECT. 84, SUB-SECT. 1.— B. 

fik. Power to borrow raise money — 
Mortgage.}— Held : a mtge. over part 
of a CO.’S real estate as security for 
a loan was lustified. — U nique Fro- 
PERTiFR, Ltd, V. Endean, [1927] 
N. Z. L. B. 244.— N.Z. 


bondholders to lien of lender — Aorec- 
n^nt not signed by all bondholders ,] — 
Held : binding on the bondholders. — 
Greene v. Buoglbs (1891), 31 N. B. R. 
679. — CAN. 

PART III, SECT. 84, SUB-SECT. 2. — B. 

sp. Form of bonds — Whether ap- 
proval of directors necessarw. ]— Where 
the directors of a limltotf co. at a 
proper meeting authorleo the issue of 
bonds on the security of tho aSsets of 
the CO. Sc the shareholders confirm the 
decision of the directors, it is proper 
to leave the form of the bonds to the 
d^y appointed or elected officers of 
the CO. In such a situation no ap- 
proval of the form of the bonds at a 
formal meeting of the directors is 
necc-ssary, & the absence of such a 
meeting is not an irregularity affecting 
the vaiidity of the bonds, — R eid v. 
Purity Farms, Ltd., [1937 j 1 D. 1j, R. 
725 ; O. R. 24 8,-— CAN. 


PART HI. SECT. 84, SUB-SECT. 1.— 
D. (b). 

4594 i. Capital only capable of being 
called up in winding up — Company 
limited by guw^ntee .] — A oo. limited by 
guaranty was formed for the purpose 
of promoting an exhibition. Among its 
objects were the formation of a 
guarantee fund ; the receipt of sub- 
scriptions thereto from persons, whether 
members of the co. or not, for the 
purpose of carrying out Its obiects & 
defraying Its expenses ; Sc tho assigna- 
tion of the letters of guarantee to any 
corporation which might give it credit. 
The oo. obtained an undertaking from 
a firm, which was not one of its 
members, to pay a proportion of any 
loss arising in connection with the 
holding of the exhibition. It sub- 
sequently assigned the undertaking 
to a baiik which had given It credit, 
A loss having occurred, the bank sued 
the firm upon the cniarantee. The 
defenders contended that the assigna- 
tion was ultra vires^ having been made 
at a time when the oo. was not in 
liquidation : — Hdd : the assignation 
was valid, in respect that the guarantee 
fund was not capital of the oo. within 
the meaning of sects. 2 6c 4 (1) (v) of 
1908 Act, which could only come under 
the control of the co, or Its directors In 
the event of liquidation, but formed on 
independent fund of credit to which an 
assignee could make good hla right on 
the happening of the event on which 
the guarantee was contingent. — 
Lloyds Bank, Ltd. v. Morrison Sc 
Son, [1927] S. C. 67L— SCOT. 

PABT m. SECT. 84, SUB-SECT. 2.— A. 

«m. Agrement postponing lien of 
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PART III. SECT. 34, SUB-SECT. 2.— 
0. (a) ii. 

mi. -A — Merchants Bank of 

Canada v. Hancock (1884), 6 O. R. 
286.— CAN. 


PART III. SECT. 84, SUB-SECT. 2.— 
0. (b) i. 


r i. Issue before prospectus filed.] 

— Martin v. Clarkson. [1926] 3 

B. L. R. 29 ; 58 O. L. R. 618 ; 7 0. B, R, 
619.— CAN. 


b 1. — — - For price of shares sold by 
one member to another ,] — The mtge. in 
question herein made by deft. co. held 
to be ultra vires, since it was made for 
the purpose of enabling one of tho 
sbar^olders to purchase for his own 
benefit the shares of another Sc no case 
of necessity for the transaction had 
been established, there being no 
evidence of any disagreement among 
the shareholders or that the oo. was 
in jeopardy or that It needed funds to 
carry on Its operations. The mtgee. 
was held entitled, however, to recover 
the amount actually advanced with 
Interest thereon. — ^Martin v. Northern 
Hotel CJo., Ltd., [1932] 1 W. W. R. 
242.— CAN. 


m. Unauthorised loan — Recoverable.] 
— Douglas v. Maritime United 
Farmers Co-op., Ltd., Wilson v. 
Maritimb United Farmers Co-op., 
ltd. CN. B.), [1928] 8 B. L. R. 166.-- 
CAN. 


PART UI. SECT. 84. SUB-SECT. 2.— 

0. (b) a. 

k i. — — Persons lend- 

ing money to a oo. have a rlklit to 



1 K. B. 826 ; British Thomson-Hotiston Oo. 
V. Federated European Bank, Ltd,, [1932] 

2 K. B, 176, Held. Underwood v. Bank of 
Liverpool, Underwood v, Barclays Bank, 
[1924] 1 K. B, 776 ; Houghton v. Nothard, 
Lowe & Wills, [1927] 1 K. B. 246; Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. 
48* 

4625. Add. Annoiaiiona: — As to (1) Consd. Under- 
wood V. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 776. Refd. 
Houghton Nothard, Lowe & Wills, [1927] 
1 K, B. 246 ; Liggett (Liverpool) v. Barclays 
Bank, [1928] 1 K. B. 48. 

4630. Add. Annotation : — As to (2) Held. Houghton 
V. Nothard, Lowe & Wills, [1927] 1 K. B. 246. 

4687. Add. Annotaiion : — Refd, Lemon v. Austin 
Friars Investment Trust, [1926] Ch. 1. 

4637a. Whether certificate securing income stock 
is debenture.] — Defts,, a limited oo., issued 
certificates for securing income stock, & a 
certificate was issued to pltfs. whereby the 
CO. certified that it was indebted to them in 
a certain amount. The certificate stated 
that three-fourths of the net profits of the co. 
in each year or a sum equal thereto were to 
be applied in paying off the income stock pari 
passu. Under conditions indorsed on each 
certificate a register of the certificates was 
to be kept at the co.’s registered office, 
wherein would be entered the names & 
addresses of the registered holders & par- 
ticulars of the certificates held by them & by 
clause 9 of the conditions the rights of the 
holders might be modified with the consent 
of the holders of throe-fourths in value of the 
certificates. Pltfs. were refused inspection 
of the register, & brought an action for an 
injunction to restrain defts. from interfering 
with their right, under 1908 Act, s. 102, to 
inspect the register: — Held: (1) the certifi- 
cate were debentures within the sect., & 
pltfs. were entitled to the injunction ; (2) all 
the holders of income stock certificates were 
entitled to inspection of the register thereof 
kept by the co. in accordance with the con- 
ditions. — Lemon v. Austin Friars Invest- 
ment Trust, Ltd., [1926] Oh. 1 , 95 L. J. Oh. 
97 ; 133 L. T, 790 ; 41 T, L. R. 629 ; 69 
Sol. Jo. 762, 0. A. 


VoL X. — Companies. Oases 4888—4897. 

Add. Annotation : — Refd. Fenton Textile 
Assocn. V. Lodge, [1928] 1 K. B. 1. 

4651a. .] — Be Priestman (Alfred) ^ Ob. 

(1929), Ltd., No. 7007a, post. 

4652a. Whether prospectus may be eonsidered.] — 
Be Chicago & North West Granaries Co., 
Ltd., No. 814, ante. 

4652b. .] — In determining a question as to 

the construction of a debenture the ct. can” 
not refer to the prospectus pursuant to which 
the debenture was issued. — Be Tewkesbury 
Gas Oo., Tysol v. Tewkesbury Gas Co., 
[1911] 2 Oh. 279 ; 80 L. J. Oh. 690 ; 105 
L. T. 300 ; 27 T. L. R. 611 ; 65 Sol. Jo, 616 ; 
18 Mans. 301 ; ajfd., [1912] 1 Oh. 1, O. A. 

Annotations : — Distd. Jacobs v. Batavia, & General Planta* 
tiona Trusts, Ltd., [1924] 1 Cb. 287 ; 03 L. J. Cb. f)20. 
Refd. Eyre v. Milton Proprietary, Ltd., [1936] Cb. 244. 

4e52c. .] — Jacobs v. Batavia & General 

Plantations Trust, No. 814a, ante. 

.] — Compare Deeds, Vol. XVII., p. 342, 

No. 1537. 

4676. Add. Annotation : — Refd. Fenton Textile 
Assocn. V. Lodge, [1928] 1 K. B. 1. 

4677a. Right to issue originating summons 

under R. S. C., Ord. 55, r. 3 — ^To ascertain 
persons entitled. Chillagoe Ry. & 

Mines, Ltd., Trust Deed (1930), 46 T. L. R. 
242. 

4678a. General rule .] — Be Magadi Soda Co., 

Ltd., No. 7409a, post. 

4678b. Wilful neglect or default— What 

amounts to.] — Be Leeds City Brewery, 
Ltd.’s Trusts, Leeds City Brewery, Ltd, 
V. Platts, [1925] 1 Ch. 532, n., 0. A. 

Annotations : — Apid. Re City Equitable Fire Insce. Co., [19251 
I Ch. 407. Reid. Re Vickery, Vickery v. Stephens, [19311 
1 Ch. 572. 

4688a. Refusal to give information to 

debenture^holders — Acquisition of debentures 
from oestuis que trust at inadequate prices.] — 

Be Magadi Soda Co., I/td., No. 7409a, post. 

4690. Add. Annotations : — Refd. Be Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Oh. 412 ; Be Priestraan 
(iVlfred) & Co. (1929), [1936] 2 All E. R. 

1340. 

4697. Add. Annotaiion : — As to (2) Refd. National 
Provincial Bank of England v. Ohamley 
(1923), 93 L. J. K. B. 241. 


assume that the essentials ol internal 
management have been carried out by 
the oo. — M artin v, Clarkson, [1926] 
4 D. L. R. 232; 67 O. L. R. 499 ; 5 
C. B. R. 836.--^AN. 

PART III. SECT. 84, SUB-SECT. 2.— 
C. (0). 

m I. .] — Where debentures were 

Issued before the oo. had filed a 
prospectus; — Held: even tl the de- 
bentures were not valid in the hands of 
the debenture -holder, they were valid 
in the hands of the pledgee to whom 
they had been assigned. — Martin v. 
Clarkson, [1926] 3 D. 14, R. 29 ; 68 
O. L. R. 616 ; 7 C. B. R. 619.— CAN. 

PART III. SECT. 34, SUB-SECT. 8.— 
A. (b) L 

p i« — — Whether nUsfeasfmce 

<Aaima inolwled.}— -Where a debenture 
purports to create a charge on ** the 
undertaking of the oo. k. all Its pro- 
perty present & future Including un- 
called capital/' raisfeasanoe ohdins are 
included In such charge. — Re Buick 
~m>., [19263 N. Z. h. R. 24.— 


** Bowers, rights, rernivm, 


leges, exemptions d: franchises .**] — In a 
bond mtge. the words ** powers, rights, 
revenues, privileges, exemptions & 
franchises " cannot be extended beyond 
their ordinaiT & natural meaning In the 
absence of suitable words to coTivoy the 
whole property of the co. — ^MoDougall 
V . Scott & Eastern Trust Co., 
[1934] 4 D. L. R. 607.— CAN. 

PART in. SECT. 84, SUB-SECT. 3.— 
B. (b). 

tn. Reiinbursemeni of trustee — 
Grounds for refusing .] — The trustee 
under a trust deed, under which cer- 
tain bondholders were the cestuis que 
trust & by which certain land was 
mortgaged to the trustee as security 
for the payment of the bonds, sued 
for the determination of the trust deed 
& for reimbursement by the bond- 
holders or from the property itself for 
moneys disbursed by the trustee for 
taxes, losses sustained in conducting 
farming operations on the land 8c for 
Interest paid the bondholders but not 
collected from the mUpors. or realised 
out of the land : — fiTcw .* since, after 
the creation of the trust, the trustep 
had ckoauired a beneficial interest in 

65 


the land for themselves & the moneys 
sued for had been expended after the 
acquirement of that interest, it could 
not be said that the expenditures had 
been made wholly in the interest of 
the bondholders Sc not in the trustee's 
Interest as well. Sc, theiofore, the action 
ooiRd not succeed. — Vermont Loan 
& Trust Co. v. Ennis, [1933J 2 
W. W. R. 397.— CAN. 


PART HI. SECT. 34. SUB-SECT. 8. ~ 
0. (a). 

UQ. Moriffooe of specific assds.]~~ 
1 CO. deposited Sc pledged with fr 
iO a bank as securit y for repaynieut of 
i loan all the liquid assets, inolutfing 
[took -in -process now or at any time 
iereafter to bo stored by the co. 
D Its godowns, the keys of which had 
>©en delivered to the bank /TeZd ; 
he charge was not a floating 
Hit a intge, of specific assets, with a 
Icenoe to the mtgor. to dispose of 
hem in the course of the business 
abject to prescribed conditions.— 
UNK OP Baroda, Ltd. v. H. B. 
hj\t:>asani ( 1926), I. L. B. 60 Bom. 
47.— 1N0. 



Oases 4898— 4716a. Engush aot) Emmee Btgect Sxtpplement. 


469S* Add, Annotaiims : — ^Retd. Barle v, 

v^orth B. B. O. (1928), 44 T. L. B, dOST 
Mercantile Bank of India, Btd. v. Chartered 
Bank of India, Australia & China & Strauss 
& Co., [1937] 1 All E. n, 231. 

4699. Add. Annotation : — As to (1) Kxpld. & Diatd. 
Re Matthew Ellis, Ltd. (1933), 102 L. 3. Ch. 
65. 

4699a. EITect of section — Redemption of debenture 
— Remedies of liquidator.] — A co., which 
had become insolvent, issued to a trustee, 
as security for some of their debts, a debenture 
which was to rank as a first charge on the 
co.'s assets & as a floating security only. 
Subsequently the co. sold the goodwill of its 
business, Sl out of the proceeds paid to the 
trustee the amoxint required to dischiwge 
the debenture. Within three months from 
the issue of the debenture a different, creditor 
of the co. obtained a winding-up order. The 
liquidator took out a summons to set aside 
the charge created by the debenture & to 
recover the money paid under it ; — Held : 
though under 1908 Act, s. 212, the charge 
was invalid, the amount paid could not be 
recovered on the summons, but it would be 
open to the liquidator either to apply to set 
tiside the payment as a fraudulent preference 
within eect/210, or to question the validity 
of the debenture on any other ground. — Re 
Pakkes Gara«e (Swadtjtncote), LTD,i [1929] 

1 Ch. 139 ; 98 L. J. Ch. 9 ; 140 L. T. 174; 
45 T. L. R. 11 ; [1928] B. & C. R. 144, D. C. 

4700 Add. Annotation : — Consd. Re Lloyd’s Fur- 
niture l^alace, Evans v, Lloyd’s JHimiture 
Palace, [1925] Ch. 853. 

4705a. ,] — Re Patrick & Lyon, Ltd,, No. 

3.S58b, ante. 

4707a. ** Cash paid ’’ — ^Need not be unconditional 
payment.}— Early in 1932 a co. which was 
in financial difficulty & insolvent obtained a 
loan from its chairman, who was also a 
partner in a firm which supplied the bulk of 
its stock of goods to the co. He thought 
that an advance might save the co., but 
before making any advance ascertained from 
his partners that they would only consent 
to continue to supply the co. with goods on 
credit if the past debt to the firm of £1,954 
was paid. He therefore advanced to the 
CO. £3,000 on the security of a third deben- 
ture, dated Mar. 24, 1932, after arranging 
with the CO. that out of this sum £1,954 
should be applied in paying the past debt 
to the firm. In July, 1932, a compulsory 
order for the winding-up of the co. was 
made ; — Held : the sum of £1,954 out of the 
total sum of £3,000 was “ cash paid to the 
CO. at the time of . . . the creation of, & 


in consideration for, the charge ** within 
OoB. Act, 1029 (c. 23), s. 266, & there wa«, 
therefore, a valid floating charge in respect 
of the whole sum of £3,000.— Ba Matthew 
Ellis, Ltd., [1933] Oh. 458 ; 102 L, J. Ch, 

05 ; 148 L. T. 434 ; 77 Sol. Jo. 82 ; [1933] 
B. & O. B. 17, C. A. 

4708. Add, Annotation : — As to (1 ) Apld, Re 
Stanton, [1929] 1 Ch. 180. 

4709a. — .] — Moneys were advanced on 

the security of debentures creating a floating 
charge on the property <&; assets of the co. 
Fifty-four days elapsed after the first advance 

6 five days after the last advance before the 
issue of the debentures on Jan. 20, 1926. 
The delay in the issue of the debentures was 
not acquiesced in by the lenders, who when 
they sent cheqiies for the advances wrote that 
the money was in further payment on account 
of debentures to be issued as arranged. The 
co. went into liquidation on Jan. 25, 1026. 
During the period in which the bulk of the 
advances were made the lenders were unaware 
that the co. was on the verge of liquidation. 
The debentures were issued when the co. 
was unable to pay its debts : — Held : the 
debentures were valid, the payments being 
made “ at the time of ” the creation of the 
charge & in consideration for the charge 
within 1908 Act, s. 212, & consequently the 
debentures were not a fraudulent preference 
within 1908 Act, s. 210. — Re Stanton 
(F. & E.), Ltd., [1929] 1 Ch. 180 ; 98 L. J. Ch. 
133 ; 140 L. T. .372 ; [1928] B. & C. R. 161. 

4710. Add. Annotation : — Distd. Re Matthew Ellis, 
Ltd. (1933), 102 L. .1. Ch. 65. 

4716. Add, Annotation: — Polld. Heaton Ar Dugard 
V, Cutting, [1925] 1 K. B. 655. 

4716a. .] — .Judgment having been 

recovered in an action against a limited co., 
which had issued debentures giving a floating 
charge over its property, execution was issued 
under a fi.fa.y & the sheriff went into posses- 
sion. In order to avoid a sale the co.’s 
managing director paid the judgment debt 
& costs, whereupon the sheriff withdrew. 
Thereafter, before the sheriff paid the 
amount of the debt costs to the execution 
creditors, the debenture-holders in deft. co. 
appointed a receiver, who claimed to be 
entitled to the money in the hands of the 
sheriff ; — Held : the money was paid to the 
sheriff as a debt owing by defta. to the 
execution creditors, who were therefore 
entitled to retain it as agfdnst the receiver. — 
Heaton & Ditoard, Ltd. r. Cu'rriNo 
Brothers, Ltd., [1925] 1 K. B. 655 ; 94 
L. J. K. B. 673 ; 133 U T. 41 ; 41 T. L. E. 
286. D. C. 


PART III. SECT. 84, SUB-SECT. 3.— 
C. (c). 

w. “ Canh paid.**] — Deft. oo. was 
owned by 8., who was its managing 
director. In Peb. 1930, he obtained a 
loan of £300 from pltfs. for hie co. on 
the seourtty of his own promissory 
note & also of deft, oo.’s debehturo for 
£300, which should have been regla- 
tored within 21 days, viz., on or before 
Mar. 1 3, 1930. As S, was endeavouring 
to eflTect a flotation of hie oo. ae a 
public 00 ., he requested pltfs. not to 
register the debenture until the last 
moment, which they agreed to do. 
On Mar. 13, S. askod for further time, 
& it was ultimately agreed that In lieu 
of such registration pltfs. should 
advance S. £400 on the security of a 


new promissory note Sc a debenture for 
that amount, out of which sum he 
should forthwith repay the £300 
previously borrowed with interest 
therc^on. This was intended to give 
8. the additional time be required 
without prejudicing pltfs.’ security. 
In pursuance of this arrangement pltfs. 
gave 8. their own cheque for £400, 
W., who acted as solr. to both parties, 
attended with S. at the bank on 
Mar. 16, when the cheque was pre- 
sented for payment, & when the latter 
received the £400 ho Immediately In 
pursuance of the agreement handed to 
w. the sum of £310 in payment of 
principal Sc interest on foot of the first 
loan, which sum the latter immediately 
lodged to the credit of pltf. oo. The 
debenture for £400 was 'i^uly regis- 


tered. The contemplated flotation did 
not materialise & the deft. eo. went 
into voluntary liquidation : — Held : 
under Oos, (Oonsolldatlon) Act, 1908, 
s. 212, the mtgo. debenture for £400 
was invalid except tn the exteut of 
£90, the nett amount received by deft. 
CO, on foot of the promissory not© Sc 
doboutiue for £400, with Interest 
thereon at 5 per cent. — Reverr Trust, 
Ltd. V. Wellington Handkehohief 
Works, Ltd., fl93il N. I. 56.— IR. 


PART III. SECT. 84, SUB^SEOT. 8.— 
C, (d) il. 

4729 1. General nde ,] — Dominion 
Iron & Steel Oo. v, Canadian Bank 

.8.). tl92831 D. L. H. 

809.— CAN. 



VoL X. — Companies. Cases 4780a— -4786a, 


4780a. Floating charge over part of assets 

already charged.] — Where a debenture trust 
deed, creating a general floating charge over 
all the undertaking &; assets of the co. both 
present Sn future, reserves power to the co. 
in the ordinary course of its business to 
create specific charges over any of those 
assets, then although a second general floating 
charge over all the property comprised in the 
first charge but ranking pari pasau with or 
in priority to that charge, is, under the general 
law, incompatible with the first charge Sa 
ranks subject to it, yet there is no principle 
of law which forbids the creation of a second 
floating charge over part only of those assets 
ranking pari pasau with, or in priority to, the 
earlier floating charge, so long as the later 
floating charge is within the limits of the 
power reservi^. 

A debenture trust deed created a general 
floating charge over all its undertaking & 
assets both present & future, but reserved to 
the co. power to create in priority to that 
charge such mtges. or charges as the co. 
should think proper ** by the deposit of any 
dock warrants, bills of lading, or other 
sjimilar commercial documents, or upon any 
raw materials, or finished or partly finished 
products & stock for the purpose of raising 
money in the ordinary course of the business 
of the co.** In pursuance of the power & in 
the course & for the pui’poses of its business, 
the CO. raised £12,000 secured payment 
thereof by charging all the before-mentioned 
documents, materials & stock, both present 

future, by way of a floating security to 
rank in priority to the floating charge created 
by the trust deed : — Held : the power re- 
served to the co., except os to subject-matter 
& purpose, was unlimited ; it enabled the 
co. to choose the form of a floating charge, if 
required, & the second charge was valid & 
entitled to priority over the first charge. — 
Re Automatic Bottle Makers, Osborne v. 
Automatic Bottle Makers, [1926] Oh. 412 ; 
95 L. J. Ch. 185 ; 134 L. T. 517 ; 70 Sol. Jo. 
402, C. A. 


assigh to you all moneys now or hereafter 
to become due to us from the H.R.O.O. for 
retention moneys in respect of the G. Housing 
Scheme, & for which your receipt ^all be 
a sufficient discharge. . . .** Of that assign- 
ment due notice was given by pltfs. to defts. 
next day. The contractors had at various 
dates between 1900 & Feb. 2, 1924, issued 
to the Manchester & County Bank, Ltd., a 
number of debentures charging the under- 
taking of the contractors all their property, 
both present & future, the charge being a 
specific charge on the contractors* freehold 
& leasehold property, machinery, goodwill, 
& uncalled capital, & a floating charge on 
all the CO. *8 other assets, subject to a proviso 
that the contractors were not to be at liberty 
to create any mtge. or charge for any of their 
assets in priority to the debentures. On 
Oct. 13, 1924, a receiver for the debenture- 
holders was appointed, who duly entered into 
possession. On Oct. 20, 1924, a resolution 
was passed for the voluntary winding-up of 
the CO. The receiver refused to recognise 
the right of pltfs. to payment under their 
assignment in priority to the debenture - 
holders. <Sc on the architect’s final certificate 
being given, in .Tan. 1927, defts. declined to 
interplead & paid the retention moneys to 
the receiver for the debenture holders, 
pltfs. thereupon brought their action upon 
their assignment : — Held : (1) the debentures 
only created a floating charge on the retention 
moneys, which the contractors could there- 
fore assign or charge in spite of the clause 
in the debentures prohibiting the creation of 
charges in priority to the debentures ; (2) pltfs. 
had no express notice of that clause in the 
debentures ; (3) though the registration of 
the debentures affect pltfs. with constructive 
notice that debentures existed, it did not 
affect them with notice of the terms, including 
the limitation on prior charges, of those 
debentures. — Earle (G. ifc T.), Ltd. v. 
Hems worth Rural District Council 
(1928), 44 T. L. R. 605 ; affd., 140 L. T. 69 ; 
44 T. L. R. 768, C. A. 


4739a. .] — By a lump sum building 

contract entered into in 1022 between S. & 
Co., the contractors, & defts., provision was 
made for interim payments on the architect’s 
certificates, to be given monthly at the rate 
of 90 per cent, of the value of all work 
executed. The remaining 10 per cent., the 
retention moneys, was to be retained & 
deposited in a bank until the final adjust- 
ment of accounts. The contract was varied 
by consent, <& in the events wMch happened 
the retention moneys amounted to £1,000 
at the beginning of 1924 ; this was never 
deposited in a bank Sc remained a merely 
notional fund, but both parties treated it as 
a separate sum capable of being earmarked. 
It was included, without distinction, in the 
architect’s final certificate for £1,848 IO 5 . 2d, 
on Jan. 28, 1927. Meanwhile, pltfs., who 
were supplying cement to the contractors, 
found that the latter were getting into arreais 
with their payments, Sc to obtain further 
credit the contractors, being then indebted 
to pltfs. in the sum of £671 on Apr. 7, 1924, 
assigned to them the retention moneys by a 
document In these terms : ‘‘In reduction 
of the amount now or to be owing from us to 
you for goods supplied by you, we hereby 


4747. Add. Annotation : — Refd. Re Winterbottom 
(Leeds), Ltd., [1937] 2 All E. R. 232. 

4755. Add, AnnoicUions : — As fo (1) Refd. Kredit* 
bank Cassel G. m. b. H. v, Schenkers, [1926] 
2 K. B. 450. Generally, Refd. Houghton v. 
Nothard, Lowe Sc Wills, [1927] 1 K, B. 240. 
Mentd. Underwood v. Bank of Liverpool, 
Underwood v, Barclays Bank, [1924] 1 K. B. 
775. 

4767a. — Validity of appointment — Onus 

of proof.] — Kasopsky v, Kreegkrs, [1937] 
4 All E. R. 374, D. C. 

4781. AdW. — 93 ’ L. J. Oh. 27; 130 

L. T. 93. 


r783a. Delay In Issue to retain credit.] — 

Where a co. agrees to issue debentures to a 
creditor as security for past Sc future loans, 
but delays issuing them for a considerable 
time in order to retain its credit with its 
other creditors, the debentures are not void- 
able under 13 Eliz. c. 5, when the co. goes 
into liquidation.— Lloyd’s Furniture 
Palace, Ltd., Evans v, Lloyd’s Furniture 
Palace, Ltd., [1925] Oh. 853 ; 95 H J* Oh. 
140; 134 L. T. 241 ; [1926] B. & 0. R. 29, 
, 7 g 5 ii. Validity — Charge given as compensa- 

tion for loss of management share.] — ^By an 
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tjMtt tk # «>* <*« T. Oo. 

mA been 


„ jMI UM$ •%<?()*«* m^ger 
ol th« T* 00. it #w( *(tew4 W»« S. Co. 
tibmild be e».tiilB4 1!0 »8I W BiaiMWW dt:^g 
the T. Cb.'s opecemHi ol ft ^Mftiu iuid«lMdng 
& to reoelre 111 twwiot 6f «®eh littftneJal period 
of ibe T» Oo. do ^ oebt. of its net OTpflte. 
The tnanagleilietit s&aM emtftfed the B. Oo. to 
a majority of tbe wtibg jpower 6f the eb^- 
holdere at atiy meetii^ & to a ehare of the 
emphis aesets of the T. Oo. in a winding-up 
0,tber psiynh&tit oft of the prefei^^e share 
oapitaf. In 1933 the rights of the manage- 
ment share K^re varied, & it became known as 
a reven^onarf share. The T. Oo. havi^ 
become desirous of putting an end to the 
management of the S. Oo., a draft agreement 
had been prepared terminating the manage- 
ment in consideration of the payment to the 
B. Oo. of £100,000 to be raised by the T. Co. 
by the issue of debenture stock, incidentally 
the reversionary share was to be converted 
into an ordinaiy share. On the application 
of a shareholder of the T. Oo.' to test the 
legality of the proposed agreement : — Held : 
it was not ultra viree the T. Co. to enter into 
the proposed agreement. It was no objection 
to the agreement that it involved the re- 
demption of the annual charge on the T. 
Co.’s net profits out of capital raised for the 
purpose. — Investment Tbctst Oorpn., Ltd. 
V , Singapore Traction Co., Ltd., [1935j 
CJi. (il6 ; 105 L. jr. Ch. 319; 153 L. T. 83 ; 
51 L. R. 476 ; 70 Sol. Jo. 402, C. A. 

4796. Add, Annotation : — Refd. Calico Printers’ 
Assocn., Ltd. V , Barclays Bank ( 1931 ), 145 
L. T. 61. 


4808. Add, Amiotation : — Distd. Re Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
‘^Makers, {1026] Ch. 412. 

4809. Add, Annotation : — Consd. Re Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926j Oh. 412. 

4818. Add, Annotaiion : — ^Refd. Re M. I. G. Trust, 
Ltd., [1933] Oh. 642. 

4821. Add. Annotation .‘-—Refd. Re Simms, [1930] 
2 Ch, 22. 

4825a. .] — Lemon v, Austin Friars Invest- 

ment Trust, Ltd., No. 4637a, ante, 

4829a. Right of transferee to accrued interest.] — 
Re Kidneb, Kidner v, Kidneb, No. 2224a, 
ante, 

4888. Add, Annotation : — Refd. Re Fenton (No. 2), 
Rx p, Fenton Textile Assocn,, Ltd., [1932] 
1 Ch. 178. 


iM., [im 

4m.^Aid. AnMotoaon 

Bx p* Fdntoa teattiie Aeebon^ [1932] 

1 Chu Its. 

465aft. Translew# 

nscMgftty.]— The debentorea of » oo. payable 
to K. or his ** registered asdgns teans- 

ferred by him. At the time <rf tba transfer 
K. was indebted to the co. to a Jiurgw amount 
than the sum secured by d^entures. 



secretary for registration, ^ 
unnecessary, & made no mention of the co. s 
claim against K. On the co, being wound 
up :—Held : the transferee was entitled to 
prove as a creditor in respect of the 
debentures — ^-Re Coloniau & (xENBRal Gas 
O o., Lishman*8 Claim (1870), 28 L. T. 40. 

4858. Add, Annotaiion .—Consd. British America 
Nickel Oorpn. v, O’Brien, [1927] A. C, 369. 

4858a. .] — A co. issued mtge. bonds 

secured by a trust deed, which gave power 
to a majority of the bondholders, consisting 
of not less than three-fourths in value, to 
sanction any modification of the rights oi 
the bondholders. A scheme for reconstruc- 
tion of the co. provided for the mtge. bonds 
being exchanged for income bonds subject 
to an issue of first income bonds ; also that 
a committee, one only of whom was to be 
appointed by the mtge. bondholders, should 
have power to modify the scheme without 
confirmation by the bondholders. The 
scheme was sanctioned by the majority of 
the bondholders requisite under the trust 
deed. The required majority would not have 
been obtained but for the vote of the holder 
of a large number of bonds, whose support 
of the scheme was obtained by the promise 
of a large block of ordinary stock, an arrange- 
ment which was not mentioned in the 
scheme : — Held : the resolution was invalid, 
both because the bondholder in voting had 
not treated the interest of the whole class of 
bondholders as the dominant consideration, 
& because the scheme, so far as it provided 
for a committee, was ultra vires. — ^British 
America Nickel Oorpn. v, O’Brien, [1927] 
A. 0.369; 96 L. J. P. 0. 67 ; 136 L. T. 616 ; 

43 T. L. R. 195, P. 0. 

4872a. Redemption at figure below par but 

above market price.] — Meade - King v, 
Usher’s Wiltshire Brew'Ery, Ltd. (1928), 

44 T. L. R. 298. 


ART III. SECT. 34, SUB-SECT. 3.— 

0 . ( 0 ). 

« i. The Apatoo, 

Ltd..tave a dabeBtiiee to M.to secure 
a oeriatn sum, constltating a iloatlng 
oberge over aii the assets of the co. 
predeot or future, & prohibiting the 
creation of any nature, or charge in 
priority to It. Aiterwards the co. 
gave a debenture to W. to secure 
potUion of the purohafte money of 
certain goods sold to it by W., Sc oon- 
etitutiuff a boating charge over the 
assets so sold. Bubseauently. W. 
recovered a judfiment agynst tbs oo. 

S r portion of the money seWod by 
s debenture. & Issued mceoution, under 
which the sheriff seised goods of the 
oo. M. claimed the goods Sc the ahetfif 
interpleaded. M. then instituted a 
suit to restrain the sale of the goods 


by the sheriff : — Held : as regards the 
e^dB comprised within the second 
debenture, the rights ot deft, under the 
said debentures were pammotint to 
those of pltf. — MaTEiiESON e. WaBmx 
(1828). 28 S. R. K. S. W. 189 j 45 
N. 8. W. W. N. 47.— AUS. 


PART III. SECT. 34, SUB-SECT. S.— 1. 

at. Grounds for oMowino or refusim,Q — 
Vnder Stde of Shareft Jot, 1916 (c, 16hJ 
— Sami ov Shares Act, UmTEO 
Grain Growers. ltoJb Case (Sask.). 
[19181 3 W. W, R. 92.-^AN, 

Sv, Who may he ** hearer .**] — There 
cannot be ** a bearer ” of a debenture 
consisting of two or more nersoUs 
holding the document In severalty, nor 
can the boareir of a debenture assign 
a part ot the principal sum or sums 
seented by the debenture so as to 


create independent rights therein to 
different persons at one Sc the same 
time.— JaF0T5 (R,), Ltd. v. Jaffe. 
[1932] N. Z. h. II. 168,— N.E. 


PART lU. SECT, 84, SUB-SECT. 8.— 
K. <a) L 

sw. By extraordimory readluHon — 
Adjourned rmding — JVo miict of ad’ 
iournmerU'^Whettkr addtmrrment con- 
iinmUon of original meetino. 1 — Be 
AmoTLE Motor SERvicacs, Ltd,, [1932 J 
1 D. L. E. 81 ; 4 M. P. R. 38.«--OAN. 

PART III. SECT. 34, SUB-SECT. S.- 
K. (a) ii. 

4SS8 a. — - — -4 — National 

Trust Oo. e. Marttime goal, Railway 
& Power Oo., [1930] 2 D. L, R. 309.— 



4 DtttsliW &tf0(€l if Iiw <?p^« 

' U9B43 Cb. Xmp^jciA) 

In*3std^ iM., ttW] O^* ml, ^ 

W|!fc. Aidn Jaieob^ 

&; Qetieml Tniffc^ 2 Ob.. 329. 

4901^ -4cb2. J-ntiPtown : — ltp!d* Htmtet v. ^luote, 
[1936] A. a 222. 


49iHiu Aftortw«ii<^y6m--*IlQfere&oeto4el»«ntur6s 
ka eampmaiy^B ytiDOislied ftoeoiiiito.1-^A co. at 
vadioiw dates between 1890 ^ 1902 issued 
debentures |>ayable within two years, but 
paid no part of the principal or interest* 
The oo.^s published accounts habitually 
referred to the debenture debt as outstanding, 
Sc in 1925 the accounts, which were simed by 
two directors & the secretary, stated the 
amount of the arrears of interest : — Held : 
the statement in the accounts was a written 


acknowledgment within Civil Procedure Act, 
1833 (c* 42), s. 6, ^ an action to recover the 
principal & interest was not barred by the 
twenty years limitation fixed by sect. 3 of 
that Act . — Re Atlantic Sc Pacific Fibre 
Importing Sc Manufacturing Co., Ltd., 
Burnham (Viscount) v, Atlantic & Pacific 
Fibre Importing & Manufacturing Co., 
I/TD., [1928] Ch. 836 ; 97 L. J. Ch. 369 ; 140 
L. T, 18 ; 44 T. L. B. 702 ; 72 Sol. Jo. 598. 


4906. Add. Annotation : — Consd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L. J. Oh. 520. 


4925. Add. Annotaiion : — Consd. Employers’ 
Liability Aasce. v. Sedgwick (Collins) (1926), 
95 L. J. K. B. 1015. 


4928a. Holder of income-stock certificate.] — 

Lemon v. Austin Friars Investment 
Trust, Ltd., No. 4637a, ante. 

4631. Add. Annotaiiofi : — Consd. National Pro- 
vincial Sc Union Bank of England v. Ohamley, 
[1924] 1 K, B. 431 

4933. For the paraepraph in the original volume 
substitute the following paragraph : — 

I>ue registration — Particulars ol 

property charged insufficiently entered.] — A co. 


Vd. X— -Oonn^ies. 

with the object of securing 
overdraft at pltt. bank f 

bank a certain leasehold factory mj&k ^ 
movable “ plant used in or abouib tihe | 
mises ’* for a tern of about 996 yean. 
bank sent the indenture tp the r«^l^ar 
conmanies for registration under 1096 Act*^ 
s. 93. In the particulars required to be flleu 
pursuant to that sect, the huitrument wae 
described as a mtge. of the leasehold premised, 
no mention being made of the chattels. The 
registrar entered the description ol the 
^trument in the register in similar terms, 
identifying it by its date, Sc omitting all 
mention of any charge on the chattels. 
Subsequently the sherin, in execution of a 
judgment recovered by deft, against the co., 
seized certain chattels of the co. upon the 
mortgaged premises, including certain motor 
vans. The bank claimed the goods in ques- 
tion under their mtge., Sc obtamed from the 
registrar a certificate “ that a mtge. or charge 
dated " — specifying the date Sc the parties 
to the instrument — “ was registered puiv 
pant to Cos. Act, s. 93.” On an interpleader 
issue to try the title of the bank as against 
the execution creditor : — Held ; as the 

certificate identified the instrument of charge. 
Sc stated that the mtge. or charge thereby 
created had been duly registered, it must be 
understood as certifying the due registration 
of all the charges created by the inSbrument, 
including that of the chattels, Sc it was con- 
clusive evidence of the due registration of 
the chattels none the less because the register 
in omitting to mention them was not merely 
defective but misleadmg. — National Pro- 
vincial Sc Union Bank of England v. 
Oharnley, [1924] 1 K. B. 431 ; 93 L. J. K. B. 
241 ; 130 L. T. 465 ; 68 Sol. Jo. 480 ; [1924] 
B. Sc C. E. 37. 

4941. Add. Annotaiion : — Generally , Retd. National 
Provincial Sc Union Bank of England v. 
Chamley, [1924] 1 K. B. 431. 

4943. Add. Annotat'ion : — Refd. Ashby, Warner & 
Co. V. Simmons, [1930J 2 All E. R. 697. 


PART HI. SECT. 84, SUB-SECT. 3.~ 
K. (b). 

«S. Effect of Companies C reditor. 
Arrangement Act. 1938.1— Oompanlei 
Creditors Arrangeinent Act, 1933, doei 
not affect the rlgrhtB of separate oiassei 
of secured creditors In rogrard to sohemei 
of arrangement.— -iCfi Welltnotok 
B triLUiNO CoRPN., Ltd., [1934] i 
D, L. R. 620 : 0. R. 653.— CAN. 


PART III. SECT. 34, SUB-SECT. 8.— 
h. (a) i. 

si. Whe^er property must he restored A 
— The equitable doctrine that ** a 
mtflree. is bound on pasmient to restore 
the property to the mtfifor., & if by the 
act of the rntgee, unauthorised by the 
mtffor. it has become impossible to 
restore the estate on payment of ail 
that Is due the mtgee. will be pre- 
vented from suing the mtgor, at law 
has no application to a floating charge 
created oy debenture where nothing 
Is vested In or handed over to the 
creditor.— O 'D ay v. Commibboial Bank 



PART ni. SECT. 84, SUB-SECT. 8.— 

L, (b). 

•b« Debenture stock issued by hon 
ooiUipanv. I— Debenture stoolc imed by 
a loan oo. proceeding tmaer tom Com- 


panies Act, 1914 (o. 40), as amended by 
12 & 13 Geo. 6, o. 31, s. 4, Is not redeem- 
able at the option of the holder, — 
SroTTiSH Widows* Fund & Life 
Assurance Society e. Canada Perma- 
nent Mtok. Oorpn., [19291 8 D. L. R. 
406 ; 63 O. L. R. 637. — CAN. 


PART IIL SECT. 84, SUB-SECT. 8.— M. 

sd. Stamp Art. 1891 (c. 39). 

X 82 (1) <b) (i) — MarJ^table security— 
pcte?w«rc.1— A Canadian oo. had agents 
in the united Kingdom for the purpose 
qi recovering money for loans on 
^bonture. On receipt of the money 
the a^nts granted an interim reocir'^ 
therefor, & Informed the oo. Th 
debenture was then made out . 
completed by the oo. In Canada, . 
was dlspamimd to the oo.*$ agents i 
the United King dom, for deuverv t 
the lender there In exchange for tt 
Interim receipt i—Held : the debentui 
was assessable to duty as a marketab] 
security under Stamp Act, l87i 

5? being issued in tb 

United Kingdom, In respect that l 
did not pass beyond the co.*b contro 
IP as to create an obligation 
the 00 . upon it, untU delivery by tb 
cp.*s agents In the united Kingdom t 
the lender. — C anada I»brmanen 

MOETCIAOn CORPN. V. 1. R. COMRS. 
[19323 S, O. 128,— SCOT. 
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PART III. SECT. 84, SUB-SECT. 4.— 
A. (a). 

4920 hi. .] — Ite Holmes 

(Samuel), Ltd. (1923), 68 I. L, T. 9.— 


PART III. SECT. 34, SUB-SECT. 4.— 

B. (b). 

sf. Agreement to give securUy.] — 
Deft, oo , having agieed to purchabo 
from pltf. oo. a motor, paid £100 on 
delivery, 8c agreed to give security over 
the motor for the balanoo, & a bill of 
sale was prepared, but was not eve- 
outed * — IJdd .* the agreomonf t<» give 
security had not created an equitable 
mtge , whioli, not being within t he 
definition of “ mtge *’ in Cos Act, 
1908, 8. 130 (11), was not rendoied 
void by that sect by reason of non 
reglstiatlon — Nfw /.ealavd SriiPFN 
TINF Co., Ltd v Hoon v Ct AitRiKS, 

Ltd., [1925' N Z h n 71— NZ. 

■xn Aasi(ncinfnt of book debts ] — 
Where the asalgnor Is a co the asPieD 
mf‘nt of book debts must be registered 
In the offices of the County Court of 
the county In which the head office oi 
the CO 18 Hltnate & the head office 
moans the head office derignoted in the 
letter** jiatent Incorpotating the co., or 
in any bye-law that may be passed by 
the 00 . pursuant to Oos. Act, S. 32,— 
He SMITH Transportation Oo.. 119241 
2 D. L. R. 608 ; 62 O. t. R, 208 10 

O. B. R. 48,— CAN. 



Cases 4944 — 4988. ENGLISH AND Empibk Digest Supplement. 


4944. Add, Annotations : — Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. 0. 63 ; Lloyds Bank, Ltd. v. Bank 
of America National Trust & Savings Assocn., 
[1937] 3 All E. K. 312. 

4944a* Assignment of goods to discount company — 
Financing hire-purchase agreements.] — A co. 
carried on a furniture business largely by 
means of hire-purchase agreements, & In 
order to provide the capital for the purpose 
entered into a series of agreements with a 
discount co. by which they assigned to a 
discount co. the goods comprised in the 
hire-purchase agreements subject to & with 
the benefit of the hire-purchase agreements 
on an immediate payment of 76 per cent, 
of the total purchase price, which was the 
same as that payable by the hirer if he con- 
tinued payments of hire long enough to 
become the purchaser. From that 76 per 
cent, there was, however, deducted a per- 
centage called the finance charge, which 
represented the discount co.’s profit. The 
balance of 25 per cent, of the purchase price 
was retained by the vendor co. out of the 
payments made by the hirer, 76 per cent, 
of such payments being secured collaterally 
to the discount co. by the issue of a series 
of bnis of exchange which were equal in 
number to the instalments payable by the 
hirer & which were accepted by the vendors. 
The agreements with tne discount co. pro- 
vided that no notice thereof was to be given 
to the hirer, so long as there was no breach 
of the hire-purchase agreement. The vendor 
CO. went into voluntary liquidation, being 
insolvent : — Held : the agreements in this 
form were assignments on sale purchase 
not charges &, therefore, did not require 
registration under 1929 Act, s. 79. — Be 
George Inglefield, Ltd., [1933] Ch. 1 ; 
101 L. J. Oh. 360 ; 147 L. T. 411 ; 48 
T. L. R. 636 ; [1931] B. & C. R, 220, C. A. 

Annoiaiion : — Consd. Ashby, Warner & Oo. v. Simmons, 
[1936] 2 AU E. U. 697. 

4944b. Contractor employed by local authority — 
Authorisation to authority to pay sub-con- 
tractor.] — A firm A. contracted with the 
L.C.C. to install steam plant in a hospital. 
It subcontracted with another firm B. to do 
some of the work. A. fell into financial 
difficulty & gave B. an authority addressed 
to. the L.C.C. to pay B. a named sum against 
the chief engineer’s next certificate. The 
L.C.C. took interpleader proceedings against 
B. the receiver of A., appointed by the 
debenture holder after the authority was 
given, &; the Div. Ct. ordered the sum to be 


paid to B. The receiver appealed on the 
ground : (i) that the authority was a charge 
on the book debts of a co. not having 
been registered under 1929 Act, s. 79, was 
invalid *, (ii) that he ought to have credit for 
the expense he incurred in completing the 
work that was to have been done by B. : 
— Held : (1) the authority was an absolute 
equitable assignment & not a charge within 
1929 Act, s. 79 ; (2) the receiver could not 
by any subsequent conduct alter the nature 
of the authority or the subcontractor’s rights 
under it, & his remedy in respect of the ex- 
pense incurred if any was by action for 
breach of contract. — Ashby, Wabnbe Oo., 
Ltd. v. Simmons, [1936] 2 AU B. R. 697 ; 
106 L. J. K. B. 127 ; 156 L. T. 371 ; 62 

T. L. R. 613 ; 80 Sol. Jo. 552, C. A. 

4945. Add, Annotation : — Refd. Ashby, Warner Sl 
O o, V, Simmons, [1936J 2 AU B. R. 697. 


4946. Add, Annotation : — Refd. Madras Official 
Assignee v, MercantUo Bank of India, Ltd., 
[1935] A. C. 53. 


4958. Add, Annotation : — Consd. Be 
Trust, Ltd., [1933] Ch. 642. 

M. 

I. 

G. 

4960. Add, Annotations : — Consd. Be 
Trust, Ltd., [1933] Oh. 642. 
Charles & Co., [1935] W. N. 16. 

M. I. 
Refd. 

G. 

Re 

4963. Add, Annotation : — Consd. Re 
Trust, Ltd., [1933] Ch. 542. 

M. 

I. 

G. 

4964. Add, Annotation: — Consd. Re 
Trust, Ltd., [1933] Oh. 542. 

M. 

I. 

G. 

4967. Add, Annotation : — Consd. Be 

M. 

I. 

G. 


Trust, Ltd., [1933] Ch. 542. 

4967a. .] — (1) The usual proviso added 

to an order for extension of time for registra- 
tion under 1929 Act, sect. 86 — namely, that 
the order is to be without prejudice to the 
rights of parties acquired prior to the date of 
actual registration — only protects creditors 
who have axiquired security on the property 
the subject-matter of the charge ; (2) the 
ct. wiU not insert in the order any terms for 
the protection of unsecured creditors of the 
co. — Be M. I. G. Trust, Ltd., [1933] Ch. 542 ; 
102 L. J. Ch. 179 ; 149 L. T. 66 ; 49 T. L. R. 
299 ; [1933] B. & C. R. 91, C. A. ; affd, 
on other grounds, sub nom. Peat (Sir Wiu-iam 
Henry) v, Gresham Trust, Ltd., [1934] A. C. 
252, H. L. 

4967b. Winding up pending.] — Be 

Charles (L. H.) & Co., Ltd., [1936] W. N. 
15 ; 179 L. T. Jo. 120. 

4968. Add, Annotation : — Refd. Be Charles & Oo., 
[1936] W. N. 15. 


PART III. SECT. 34, SUB-SECT, 4.— 
C. (a). 

iy. Power of court — To impose 
terms,lr-ln making an order under 
Cos. (Registration of Securities) Act, 
1918, 8. 7. grrantlng an extension of 
tlnae for the registration of debentures, 
the ct. will, in a proper case, Impose 
terms for the protection ol the un- 
secured creditors of the oo., although 
It will not do so except where the 
circumstances so require . — Be A 
Limttrd Oompant (1928), 28 S. R. 
N. 8. W. 364 ; 46 N. a W. W. N. 91.— 
AUS. 


H. Wiiai must be ^own ,] — Where 
the time presorlbed hy Cos. Act, 1908» 
a. 130, within which a mtge. given 
by a oo. Is to be registered has expired 
it Is essential that a oo. applying for 


an extension of snch time should In 
the supporting afladavlt, to addition 
to giving full particulars relating to 
the grounds upon which the application 
is made, give a very full Sc complete 
statement of the financial position of 
the oo., with information (1) as to the 
amount owing to unsecured creditors 
Sc the nature of the accounts, i,e, 
whether ordinary monthly accounts 
or of long standing : (il) as to whether 
there are any judgments outstandiog 
against the oo. ; (ill) as to whether 
any proceedings are pending for winding 
up the CO. & generally such full & 
complete information as may be 
neoessaiT to enabie the ct. to be fully 
seised of the position Sc to enable it to 
determine v 
insert to the 
protecting 

60 


whether it is necessary to 
unsecured creSt^.— ^ 


Dalgety & Oo.. [19281 N. Z. L. E. 
731.— N.Z. 

PART HI. SECT. 84, BUB-SECT 4.— 
C. (c) L 

sb. May not be made ex parte ,} — 
An application made under sect, 83 
of Oos. Act (Northern Ireland), 1932 , 
to extend the time for the registration 
of the charge In the Oo.‘e register 
not be made ex parte but must bo made 
upon notice of motion or summons. — 
Re OoATEs Buildings, Ltd., & Law 
Union Sc Rook Insurance Co., Ltd.. 
[1936] N. I. 166.— IR. 

PART III. SECT, 34, SUB-SECT. 4.— 

c. ( 0 ) ii. 

49631. Effect of ordet^Bow 
^editors protected,] — Be BoeHNjbrs, 
Ltd. (193^. 6 M. P. R. 43.— CAN. 
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4909, Add, Annotation : — Consd. Re M. I. G. 
Trust, Ltd., [1933] Ch. 642. 

4969a. .] — Be M, I. G. Trust, Ltd., 

No. 4967a, ante, 

4975. Add, Annotations : — ^Apld. Thomas v, Todd» 
[1926] 2 K. B. 611. Refd. Gough’s Garagest 
Ltd. V. Pugsley, [1930] 1 K. B. 015 ; I. B. 
Comrs. V, Thompson, [1936] 2 All E. R. 651 ; 
Telsen Electric Co. v, Eastick & Sons, [1936] 
8 AU E. E. 266. 

4976. Add, Annotation : — ^Refd. I. B. Comrs. v. 


of the claim & costs ; (3) the debenture 

holder was liable to refund to the receiver the 
payments made after she had notice of the 
claim for rates ; (4) notice to the agent was 
notice to the debenture holder & the latter 
must therefore refund the last three x>ay* 
ments ; (5) the receiver could not receive 
from the agent & the debenture holder a 
greater sum than the total amoimt he had 
paid in respect of the claim & costs. — 
Wesithinster City Council v, Treby, [1936] 
2 All E. B. 21 ; 80 Sol. Jo. 465. 


4977. Add, Annotation : — Refd. Fenton Textile 
Assocn. V, Lodge (1927), 96 L. J. K. B. 1016, 

4979. Add, Citations: — 93 L. J. Ch. 42; 130 
L. T. 178. 

4979a. Effect of voluntary winding up.] — 

Where under a debenture deed in the common 
form made by a limited co. the debenture- 
holder has appointed a receiver to carry on 
the business of the co., the authority of the 
receiver so to do is terminated by the volun- 
tary winding up of the co., & on a contract 
thereafter made by the receiver ns such he 
will be personally liable. — Thomas v. Todd, 
[1920] 2 K. B. 611 ; 95 L. J. K. B. 808 ; 135 
L. T. 377 ; 42 T. L. K. 494. 

4982. Add, Annotation : — Consd. Re Glyncorrwg 
Colliery Co., Railway Debenture General 
Trust Co. V, The Co,, [1926] Ch. 96,1. 

4982a. Claim believed invalid — Notice to 

debenture holder — Duty to refund.}— A sole 
debenture holder appointed a receiver. The 
latter proceeded to realise the assets of the 
CO., & paid four sums of £25, £50, £10 & £10 
respectively to an agent of the debenture 
holder. Between the time of the first & 
second payment the receiver received a claim 
for rates in respect of certain premises 
occupied by the co. The receiver till then 
had been quite unaware that the» co. had 
occupied these premises & he tlierofore 
inquired of the managing director of the 
co. & the agent of the debenture holder 
whether the claim was valid. Both assured 
him it was not. He therefore made the 
second payment but the claim being repeated, 
he stopped the cheque sent in payment & 
made further inquiries of the agent of the 
debenture holder. He was again assured 
that the claim was invalid but he only 
allowed the cheque to be paid upon the agent 
giving an indemnity. Ultimately the local 
authority sued the receiver for the amount 
of the rates he joined the agent & the 
debenture holder as third parties. The 
clairri of the local authority was subsequently 
adnutted, the action proceeded as to the 
liabilities of the third parties to the receiver. 
For the third parties it was contended that 
the receiver in making payments to the 
debe 4 ture holder without first satisfying that 
claim for rates had acted in contravention 
of 1929 Act, s. 78, & was therefore setting 
up his own wrong & basing his claim on his 
own contravention of a statute : — Held : 
( 1 ) the payment to the debenture holder was 
not jyer se an illegal act but only illegal in 
certain circumstances, & as the agent had 
misi*epresented the facts & induced the 
receiver to believe he was acting quite legally 
the defence of illegality failed ; (2) the agent 
was liable upon the indemnity to repay the 
receiver the amount he had paid in respect 


Debenture containing floating charge & 
fixed charge — Priority given only In respect 
ol assets subject to floating charge.] — 

Held: when the receiver is appointed by a 
debenture holder whose debenture is secured 
by both a fixed charge a 'floating charge, 
the priority given to the preferential debts 
by 1908 Act, s. 107 (1), applies only in respect 
of assets subject the floating charge & 
not to assets subject to the fixed charge. — 
Re Lewis Merthyr Consolidated Col- 
lieries, Lit)., Lloyds Bank v. The Co., 
[1929] 1 Ch. 498 ; 98 L. J. Ch. 353 ; 140 L. T. 
321 ; 73 Sol. Jo. 27 ; 22 B. W. C. C. 20, C. A. 

4982c. Preferential payment of income tax — 
Assessment after appointment or taking 
possession of receiver.] — Under 1908 Act, 
8. 107, where a receiver of a co. is appointed 
on behalf of holders of debentures secured by 
a floating charge, or possession is taken by or 
on behalf of debenture holders of property 
subject to such a charge, certain debts, 
including income tax assessed on the co. up 
to the fifth day of Apr. next before the 
date of the appointment of the receiver or 
of possession being taken as aforesaid, but 
not exceeding one year’s assessment, are under 
1908 Act, s. 209, to be forthwith paid by the 
receiver or person taking possession out of any 
assets coming to his hands in priority to any 
claim for principal or interest in respect of the 
debentures : — Held : the expression in sect. 
209 “ assessed up to the fifth day of Apr.” 
means “ assessed for a period ending on the 
fifth day of Apr.,” therefore the right to 
preferential payment of one year’s assess- 
ment remains, notwithstanding that the 
assessment is not made until after the date 
of the appointment of the receiver or of his 
taking possession, as the case may be. — 
Gowers v. Walker, [1930] I Ch. 262 ; 99 
L. J. Ch. 138 ; 142 L. T. 404 ; 46 T. L. R. 
160 ; 74 Sol. Jo. 41 ; 15 Tax Cas. 165 ; 

[1929] B. & C. R. 125. 

Annotation : — Apia. Re Cockell. Jackson v. A.-G. (1932). 

76 Sol. Jo. 495. 


1982(1. Preferential payment of rates — Increase in 
rates after taking possession by receiver.]— 
W'here in the assessment of property relief 
has been claimed & in the first instance 
allowed in the valuation list under the derat- 
ing provisions of the Local Government Act, 
1929 (c. 17 ), but subsequently disallowed, the 
resulting change in ^he amount ol a rate 
payable in respect of that property 
eftect as from the date of the making of the 
rate, as if the change had been caused by 
a proposal for the amendment of the rateable 
v^ue; Consequently, where a receiver for 
debenture holders has taken possession of 
the property of the co. winch issued the 
debentures, an increase in the amount pi 
the rates due at the date of taking possession, 
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which increase has been subsequently ascer- 
tained by reason of such an alteration in the 
assessment, is payable by the receiver as a 
preferential debt. — Re AlBBDAliB Gakaob 
Oo., Akgdo-South American Bank v. 
Airedale Garage Oo., [1933] Ch. 64 ; 101 
L. J. Oh. 289 ; 147 L. T. 372 ; 96 J. P. 312 ; 
48 T. L, B. 477 ; 80 L. G. B. 286, 0. A. 

4983. Add, Annotation : — Refd. Be Simms, Ex p. 
Trustee, [1934] Oh. 1. 

4987a. Same receiver appointed by court — 

Form of order as to accounts.] — Re Arctio 
Electric Supplies, Ltd., Ansell v. The 
Oo. (1932), 48 T. L. B. 360 ; svh nom. 
Practice Note, [1932] W. N. 79 ; 173 

L. T. Jo. 281. 

5011a. — - Not appointed if hostile to debenture- 
holders.] — Giles v. Nuttall, Be House 
Improvement Assocn., Ltd. (1886), 78 
L. T. Jo. 362, O. A. 

5025. Add, Annotation : — Refd. I. B. Oomrs. v. 
Thompson, [1936] 2 All E. B. 651. 

5036a. Right to sue — On bills of exchange drawn by 
receiver — For goods supplied by company to 
acceptor.] — Where bills of exchange, signed 
by ‘*R., Boceiver, F. Ltd.,** as drawer, had 
been accepted in respect of goods supplied 
by the co. to defts., h pltf. had stated that 
it must be “ clearly understood that I am 
in no way accepting any liability or 
responsibility whatever in respect of the 
orders themselves *’ : — Held : the words 
** Beceiver, F. Ltd.,*’ were words of descrip- 
tion only, k the bills did not purport to have 
been drawn on behalf of the co., 4c pltf. 
was entitled to recover against defts. upon the 
bills. — Kettle v. Dunstkr & Wakefield 
(1927), 138 L. T. 168 ; 43 T. L. B. 770. 

5036b. Power of sale — Contract subject to approval 
of court — Time for obtaining approval — 
Before completion.] — Where, in a debenture- 
holders* action, the receiver contracts to sell 
property included in the debentures, subject 
to the contract being approved & sanctioned 
by the ct. & no date is fixed for obtaining 
such approval, it must be obtained before 
the date fixed for completion of the contract. 

On Oct. 31, 1 927, the receiver in a debenture- 
holders’ action entered into a conditional 
contract to sell land & cottages included in 
the debentures. The contract provided that 
the purchase should be completed on or before 
Dec. 31, 1927. By clause 14 it was provided 
that the contract was subject to its being 
approved & sanctioned by the ct., & in the 
event of its not being so approved it was 
to become void, & the purchasers were to be 
entitled to be repaid their deposit. The 
receiver took no effective steps to obtain the 


sanction of the ct., & on Jan. 10, 1928, the 
urchasers’ solrs. wrote to the debenture- 
olders’ solrs.^ repudiating the contract & 
demanding the return of the deposit money 
under clause 14. On an application for an 
order that the conditional contract should 
be confirmed : — Held : the purchasers were 
entitled to repudiate the contract to be 
repaid their deposit money, together with all 
interest earned by such deposit, from the date 
of its payment to the vendor. — Re Sandwell 
Park Oolliert Oo., Field v. The Oo., [1929] 
1 Ch. 277 ; 98 L. J. Oh. 229 ; 140 L. T. 612. 

5036c. Power to pay commission to agent for sale — 
Necessity for sanction of court.] — A receiver 
appointed by the ct. in a debenture-holders’ 
action employed an agent for the purpose of 
introducing a purchaser of certain property 
belonging to the co. The receiver diu not 
apply to the ct. for leave to employ the agent. 
Tne agent was successful in finding a pur- 
chaser for the property. On an application 
by the agent for an order directing the 
receiver to pay him commission : — Held : 
where a receiver has not applied to the ct. for 
leave to employ an agent, the agent is not 
entitled to any commission ; but the ct. has 
a discretion to award him such compensation 
for his efforts as the ct. considers just in the 
circumstances of the particular case. — Be 
National Flying Services, Ltd., Cousins 
V , National Flying Services, Ltd., [1936] 
Ch. 271 ; 105 L. J. Ch. 145 ; 154 L. T. 493 ; 
52 T. L. B. 37 [1934-^5] B. & C. B. 338. 

5038a. .] — CoNvSolidated Entertainmpjnts, 

Ltd. Taylor, [1937] 4 All E. B. 432. 

5042a. Breach of price maintenance agreement.] — 
By certain agreements between pltfs., manu- 
facturers of radio sets, & defts., wholesale 
dealers in such radio sets, it was agreed that 
the retail prices of the radio sets shotdd be 
maintained at prices fixed by pltfs. The 
order form provided that the wholesalers 
were to be compensated for any loss that 
might occur through any alteration of list 
rices by pltfs., & that if a receiver should 
e appointed or pltfs. should go into liquida- 
tion, defts. should have the right to return 
any of the goods which they might have in 
stock. On Oct. 6, 1934, a receiver for the 
debenture holders of pltfs, was appointed & 
the appointment was notified to defts. on 
the same day. On the same day a large 
number of radio sets was invoiced to defts. 
On Oct. 9 defts. were informed that business 
was being carried on <fc that the co.’s policy 
of price maintenance was unaffected. Defts. 
thereupon ordered further jgoods from the 
receiver. On Nov. 3, 1934, a creditor pre- 
sented a petition for winding up pltf. co., 


PART in. SECT. 84, SUB-SECT. 6.— 
B. (b) i. 

4988 L DiBoretion of covrt — Inter- 
ferenee by appeUaie cowri. 3 — Eastern 
feuST Oo. V» NovA SOOTIA STEEL & 
Goal Co., Lt©,. {19871 % D. L, B. 421 ; 
69 N. S. H. 123,— CAN. 

PART in. SECT* 84. SUB-SECT. 6.- 
B. (b) li. 

■a, Whai amourUs to default in 
payment of interest ,] — It cannot be said 
that tJiere has been default hntll 
demand has been made for payment at 
the place, or one of the places, namdd 
In the bond for payment of intereet.-— 
Trusts & Guarantee Co., Ltp. t., 
Drumbeller Power Oo., [1924) 2 


D. L. K. 208; {19243 1 W. W. R.1029. 
--CAN. 

PART IIL SECT. 84, SUB-SECT. 6.^- 

B. (ft. 

to. On occupation of company,] — A 
receiver appointed by debenture* 
holders under a debenture deed con- 
etltutiiw hhn agent of the oo. tliat gave 
the debenture, does not exercise an 
lndei)endeat possession of his own, but 
his entry on & the assnmptlon of con- 
trol over the oo.*8 property leaves the 
CO. still ip occupation In point of law.— 
Australian Mutual Provident 
SooiETT V , PUBLIC Curator or Queenr- 
LAND, [1931] Argus L. B. 294 ; 6 
A. L, ;i, 218.— AUS. 
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PART ni. SECT. 84, SUB-SEOT. 6.— 
B. (g). 

sL JXslinquitdied from receiver ap- 
pointed by ^reholdera ,] — There is no 
analogy between a receiver & manager 
in a debenture-holders* action Sc the 
receiver Sc manager in cmestion herein 
wlio was appointed at the instance of 
the shareholders of a oo. In order tliat 
the business might be continued as a 
going concern on their belialf Ac to 
enable the oo., tf possible, to effect a 
sale of its undertaking Sc thus avoid a 
-Andei^on e. New- 
.R.086; 3D. L.B. 
L 107.— CAN, 
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Sn on NoV. 20 the receiver stopped manu- 
facture, no further goods being ordered by the 
wholesalers^ after that date. The receiver 

E rooeeded to negotiate for the sale of pltfs.* 
usiness, &; on Nov. 30, 1934, an offer to 
purchase a large number of sets was accepted, 
the receiver imposing no conditions as to 
price maintenance. On Dec. 3 an order 
was made for winding up the co. ^ a pro- 
visional liqmdator appointed, & on the same 
day possession of the stock was given by the 
receiver’s agent to the purchasers, with the 
result .that a large number of radio sets was 

g ut on the market at prices much below the 
st prices. Defts. wrote to the receiver 
referring to their right to return the goods, 
but no arrangement for their actual return 
was made. The liquidator then brought an 
action for the balance due on the radio sets 
delivered to defts., who counterclaimed 
damages for breach of contract, contending 
that the receiver had broken his contract to 
maintain prices. *Pltfs. contended that, 
assuming there was such a contract between 
the receiver & the wholesalers, there was no 
breach before the winding up order on 
Dec. 3, & that after that date the receiver 
had no authority to bind the co., & that 
therefore the counterclaim could not be set 
off. The wholesalers contended alternatively 
that the liquidator was guilty of breach of 
contract in refusing or not accepting the 
return of the sets : — Held : (1) the agreement 
for the sale of pltfs.’ business on Nov. 30, 
1934, constituted a breach of the receiver’s 
agreement to maintain prices ; (2) alterna- 
tively the liquidator ought to liave accepted 
the return of the goods, as at the date of his 
appointment the wholesalers were entitled 
to return them. — TBX 4 SBN Electric Co., Ltd. 
V. Eastick & Sons, [1936] 3 All E. B. 260. 

5064a. .] — A deed of floating 

charge on the assets of a co. gave power to 
the trustee to appoint a receiver & manager, 
who was expressed to be the agent of the 
mtgor. j — Held : on a receiver duly appointed 
under the power entering into possession of 
the premises & commencing to carry on the 
business of the co,, there was a change of 
occupancy within Poor Kate Assessment <fe 
Collection Act, 1869 (c. 41), s. 16, & Public 
Health Act, 1876 (c. 65), s. 211 (3).-- 
Biohards V. Kidderminster Overseers ; 
Kick ARDS t?. Kidderminster Corpn., [1896] 
2 Oh. 212 ; 66 L. J. Oh. 602 ; 74 U T. 483 ; 
44 W. B. 605 ; 12 T. L. B. 340, 

Annotationa .* — ^Ooasd. lie Marrlat?e Neave & Co., North of 
England Trustee. Debenture & Assets Corpu. v. Marriagre, 
Neave & Oo„ [1896J 2 Ch. 663. Distd. Natfoiml Provincial 
Bank: V, United Eleotrlo Theatres (1915). 85 L. J. Ch. 106., 
Refd. I. R. Coinrs. v. Thompson, [19363 2 AU K. R. 6.51 . 

5067a, — Pltf. assoon. brought an 


action against defts., C. & Oo., & L., managing 
director of the co. Since the matters relevant 
to the action the debenture^holders of 0. & 
Co. had gone into possession under the 
powers of their debentures, & had appointed 
L. as receiver Sd manager. Xi. med an 
affidavit of discovery disclosing certain 
documents which he declined to produce, on 
the ground that though he had them in his 
possession at the time when he was managing 
director of the co., he now held them as 
receiver & manager of the debenture-holders, 
& an order could not be made against C. Sc 
Co., to produce them : — Held : there might 
be documents which were such that 0. & Co, 
itself would have the right to inspect for the 
purposes of the action, C. & Oo. having a 
right to redeem them, & the right of inspec- 
tion of 0. & Oo. could be used by pltf. assocn. 
as L., though an agent for the debenture- 
holders, was also for some purposes the 
agent of C. & Co. — Fenton Textile Assocn., 
Ltd. V. Lodob, [1928] 1 K. B. 1 ; 96 L. J. K. B. 
1016 ; 137 L. T. 241, C. A. 

5067b. Bight to sue.] — A debenture of 

a co. empowered the holder to appoint a 
receiver & manager, Sc provided : “A receiver 
Sc manager so appointed shall be the agent 
of the co. & shall have power to take 
possessi<|n of & get in the property hereby 
charged.” A receiver & manager having 
been appointed, brought an action in the 
name of the co. for the rescission of an a^ee- 
ment by deft, for the purchase of land from 
the co. Sc forfeiture of the deposit, Sc alter- 
natively for specific performance : — Held : 
the debenture empowered the receiver Sc 
manager to bring the action without the 
co.’s consent.— M, Wheeler Sc Co., Ltd, v. 
Warren, [1928] Ch. 840 ; 97 L. J, Ch. 486 ; 
139 L. T. 643 ; 44 T. L. B. 693, 0. A. 

5069a. .] — Fenton Textile Absocn., 

Ltd. v. Lodge, No. 5067a, ante, 

5091. Add, Annotodiona : — ^Apld. Thomas v, Todd, 
[1926] 2 K. B. 611. Consd, Stead, Hazel & 
Co. v. Cooper (1933), 49 T. L. B. 200, 

5095a. .] — Re New Zealand Midland 

By. Co., Smith v, Lubbock, [1901] W. N. 105 ; 
revsd. on other grounds, [1901] 2 Ch. 357, 0. A, 

Annotation : — Befd. Be Glasdlr Copper Mines, Ltd., English 
Electro Metallurgical, Ltd. v. Glasdir Copper Mines, Ltd., 
[19061 1 Ch. 365. 

5105a. All debenture-holders not before 

court — Sale subject to approbation of judge.] 

— In a debenture-holders’ action, when the 
property comprised in debentures is in 
jeopardy, an immediate sale will be ordex'od 
under B. S. C., Ord. 61, r, iB, on motion for 
judgment on admissions in the pleadings, 
but, imless all the debenture -liolders subse- 


PART III. SECT. 34, SUB-SEOT. 8. — 

0 . («). 

,ib. Du(ty to j^eserve Af carry on under' 
taking aa going ^oncemd-— N ational 
Trust Co. v. Dominion Iron Sc Stebi, 
Co. CN. S.), fl9273 S B. L. £ 10^ 
UAW. 


PART HI. SECT. 84, BUB-SECT. 8.— 

D. (a). 

■d, Sv/fUdioii&n of court tg order — 
Jnumding'Up procc^nga-’-Onpi 
for conveyance to mortgagee of 
vy*a eguity of feaempUm,, 
jsac Lanu Sc Timbeb Oo., Trout's 
Oa0» (1891), 21 O. E. 387.-1*^ — 


PART iH. SECT. 84, SUB-SECT. 6.— 

D. (b). 

bI. Juriadiotion of court to order — 
In winding-up proceedingC'-'-On petition 
for conveyance to mortgagee a/ company’s 
equity of redemption, f—Re Essex Land 
& Timber Co., Trout's Case (1891), 
21 O. E. 367.— CAN. 

so. Jurisdiction to order sale — Foreign- 
immovables, \ — A mining co. Incor- 
porated In Victoria executed a de- 
benture whereby It charged all its 
undertaking Sc assets. The assets 
included mineral leases & mineral 
easement licences in respect of land 
situate In Tasmania Sc fixtures on that 
tod. Pursuant to the terms of the 


debenture the debetitui‘f3-liolder ap- 
pointed a receiver & monag’tjr of the 
property charged, witii to sell. 

The debenture-holder took out an 
originating' Huiniuons for an r)r(ier 
sauctionmg the saJe of the property 
by the receiver & irnumger .— /ML- 
there was juTisdiction to entertain the 
Bond r. Noimj Mount 
, No Lubiditv, 11931 J 
Argus L. B. 88.—AUS. 


opplioatlon. — 
I^AIlilELI. Co., 
V. L. K- 144 ; 


Bq. Conflrmai-lon hu roi/rtSale by 
ra^fAver,} — in approving a sale by a 
receiver' In the int(H'est8 of bondholders 
the ct. must have mgard to the 
interests of all parties.-— NATIONAL 
Trust Co. v. Great Lakes Paper Oo., 


[1936) 2 D. L. K. 239.~-CAN. 
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quent to pltfs. bxq parties to the action, the 
order will be for sale with the approbation 
of the judge, so that the absent debenture- 
holders may be brought in in chambers on 
the application to approve the conditional 
contract for sale. — Be Origglkstonb Coal 
Co., Stewart v, Crigqlestone Coal Co., 
[1900] 1 Oh. 523 ; 75 L,. J. Oh. 307 ; 94 L. T. 
471 ; 54 W. R. 298 ; 60 Sol. Jo. 240 ; 13 
Mans. 181. 

5110. Add, Annotations : — Apld. MacCarthy v, 
Agard, [1933] 2 K. B. 417. Refd. Powell 
DyfCryn Steam Coal Co. v- GriMths (1934), 
27 B. W. C. 0. 408. 

5111a. Short cause — Copies of affidavit in support — 
Necessity for.] — Re Church Stretton 

Mikbral Water Co., Ltd. (1904), 62 W. R. 
376 ; 48 Sol. Jo. 299. 

5120a. Conduct of action — To whom given — Inde- 
pendent party — When desirable.] — The con- 
' duct of a debenture holder’s action begun by 
a person whose transactions with the co. the 
ct. considers to require investigation, or 
whose interests are shown to be adverse to 
those of the remaining debenture holders, may 
be given by the ct. to an independent party. 

One of the objects of the co. was to buy & 
let premises for use as flats & clubs. Its 
first directors were pltf. & his nominee, but 
it was in substance a “ one m%n ” co. with 
pltf. as managing director. It granted leases 
of certain premises to the 8. syndicate, of 
wliich the directors were pltf. & the same 
nominee. The co. agreed to pay a yearly 
salary to pltf. & guaranteed the issue of 
debentures by the syndicate. The syndicate 
soon failed to pay rent, but pltf. took no 
steps either to enforce payment or forfeit 
the leases : &, although the co. was carrying 
on business at a loss, he bought a quantity of 
furniture with its money on its behalf. The 
syndicate issued debentures, pltf. becoming 
the holder of a number of them, & also hold- 
ing debentures issued by the co. Later, a 
receiver & manager of the property of the 
syndicate charged by the debentures was 
appointed, & pltf. began a debenture holder’s 
action against the co., subsequently selling 
the furniture which he had bought & the 
leasehold premises at a loss. Ultimately, he 
resigned his directorship : & this summons 
asked that the conduct of the proceedings 
should be vested inappct^, another debenture 
holder, on the ground that pltf. against 
whom gross negligence was alleged, had an 
interest adverse to that of the remaining 
debenture holders ; — Held : as the trans- 
actions of pltf. with the co. had never been 
investigated, & as it had so far been im- 
possible to investigate them, it was desirable 
that the conduct of the action should be given 
to an independent person. — Re Services 


Club Estate Syndicate, Ltd., MoCandlish 
V, The Company, [1930] 1 Oh. 78 ; 99 

L. J. Ch. 33; 142 L. T. 127.- 

5134a. Gutta Percha Oorpn., 

Ltd., Thornton v, Gutta Percha Oorpn., 
Ltd., [1899J W. N. 261 ; 44 Sol. Jo. 133. 

5149a. Application of assets — Deficiency .I— 

In a debenture-holders’ action where there is 
a deficiency, the assets must be applied in the 
following order; (1) costs of realisation, 

(2) costs including remuneration of receiver, 

(3) costs, charges & expenses of debenture 
trust deed including the trustees’ remu- 
neration, (4) pltfs.’ costs of action, (5) pre- 
ferential creditors, (6) debenture-holders. — 
Be Glynoobrwg Colliery Oo., Railway 
DBBENTUI iE GENERAL TRUST Oo. V. THB 
Oo., [1926] Ch. 951 ; 96 L. J. Oh. 43; 70 
Sol. Jo. 857 ; stib nom. Be Glynoorrwg 
Colliery Co., Be Railway Debenture & 
General Trust Co., 136 L. T. 159. 

5149b. .] — Be Burbadon & Coxlodge Coal 

Oo., Ltd. [1929], W. N. 15. 

5170. Add, Annotation : — ^Refd. Be. Glynoorrwg 
Colliery Co., Railway Debenture & General 
Trust Co. V. The Co., [1926] Oh. 951. 

5184a. On authority of receiver — To carry on 
business of company.] — Thomas v, Todd, 
No. 4979a, arite. 

5184b. — - — To enforce rights under Landlord & 
Tenant Act, 1927 (c. 36), s. 6.] — A co. was 
the lessee of certain premises under a 
lease expiring on June 24, 1930, In 1925 
the co. issued a debenture by which it 
charged all its undertaking & all its pro- 
perty, present & future, including its un- 
called capital in favour of the debenture 
holders. On Apr. 22, 1929, the co. gave 
notice to the landlords under above sect., 
requiring them to grant to it a new lease of 
the premises. In July, 1929, the debenture 
holders in exercise of the power on that 
behalf in the debenture appointed a receiver 
of the property & assets therein comprised. 
The landlords having failed to comply with 
the co.’s request for the grant of a new lease 
the receiver on Sept. 23. 1929, commenced 
an action in the county court in the name of 
the co. to obtain the gi'ant of a new lease. 
On Oct. 16 a compulsory order was made to 
wind up the co. & a liquidator was appointed : 
— Held : the right to apply for a renewal of 
the lease under above sect, was a right given 
by the co. to the debenture holders as part of 
their security, & the receiver was entitled to 
enforce that right notwithstanding the 
liquidation of the co. — Gough’s Garages, 
Ltd. V. PuQSLEY, [1930] 1 K, B. 615 ; 99 
L. J. K. B. 225 ; 143 L. T. 38 ; 46 T. L. R. 
283 ; 74 Sol. Jo. 216 ; 28 L. G. R. 239. 

Annotation : — Refd. Smith v. Metropolitan] Properties Oo., 
[1932] 1 K. B. 314. 


PART HI. SECT. 84, SUB-SECT. 6.— 
E. (0) II. 

5122 I. Who may sue,] — Downbb v. 
BOUOHNKR (1930), 66 0. L. R. 279. — 

CAN. 

PART ni. SECT, 84. SUB-SECT. 6.— 
E. (d). 

•k. AJEUdavUs — Made before in* 
stitution of proeeedings-r-lnadfnissible.] 
— Trusts & Guabantbb Co„ Ltd. v. 
Dbumuellbr Powkr Co.. [19241 2 
D. L. R. 208 ; [19241 X W. W. R. 1029. 
—CAN. 


61801. Bx parte application,] — A 
receiver ought not to be appointed ex 
p., ospeoially for the purpose of taking 
ossesalOD of Sc managing a going 
uslness, except in extraordinary 
clroumstances. — T rusts & Guarantee 
C o., Ltd. V. Dbumheller Power Co.. 
[1924] 2 D. L. R. 208 ; [1924) 1 

W. W. R. 1029.— CAN. 


PART HI. SECT. 34, SUB-SECT. 6.-~ 
E. (f) ii. 

6X4S i. Form of iudgmerU,] — Martin 
V, Clarkson, [1925] 4 D. L. R. 232: 
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57 O. L. R 499 : 5 C. B. R. 8.36.— 
CAN. 


PART III. SECT. 34, SUB-SECT. 7. 

sj, CompetUion behoecn liquidator <S? 
receiv€r-*-LiQuidator pr^errea.l— Where 
there is a question of competition 
between a liquidator & a receiver 
appointed by the ot., at the instance 
of debenture-holders or mtgees*, the 
ct. will ordinarily, in the exercise of its 
jurisdiction, give preference to the 
liquidator. — m Kharkharbb Col- 
lieries, Ltd. (19,30), I. L. R. 68 Calc. 
946.— IND. 



51S6a. Who should sue for con- 

tribution — ^Liquidator.] — Where in a winding 
up the general assets are insufficient for the 
payment of the preferential creditors of the 
CO., the proper pltf., in an action, under 
sect. 209 of 1908 Act, to recover contribution 
from a debenture-holder with a floating charge 
towards payment of a preferential debt is 
the liquidator acting in the name of the co. — 
Westminster Corpn. & United Travellers 
Club Co., Ltd. v. Chapman, [1916] 1 Ch. 
161 ; 85 L. J, Ch. 334 ; 114 L. T. 63 ; 80 
J. P. 74 ; [1916] H. B. R. 12. 

6186b. Debenture given for money bona fide 
advanced — After knowledge of presentation 
of petition for winding up.] — The fact that a 
person to whom a debenture was granted after 
a petition to wind up the co. had been 
launched had knowledge of the launching 
of such petition does not prevent the ct. 
from validating the debenture, if it was given 
for money advanced by the debenture- 
holder for the purpose of bond fide assisting 
the co. to pay wages, & the costs of appct. to 
such an application to validate his debenture, 
notwithstanding 1908 Act, s. 205 (2), & of the 
liquidator, may be paid out of the assets of 
the co. — Re Park Ward Co., Ltd., [1926] 
Oh. 828 ; 95 L. J. Oh. 584 ; 135 L. T. 575 ; 
70 Sol. Jo. 670 ; [1926] B. Sc 0. R. 94. 

6194. Add. Annotation : — Consd. Allen v. Royal* 
Bank of Canada (1925), 41 T. L. R. 625. 

5314. Add. Annotations : — Distd. Re Stanton, Hogg 
V. Maule (1927), 44 T. L. R. 118. Retd. Re 
Stanton, [1928] 1 K. B. 464. 

5316. Add. Annotations: — Consd. Re Stanton; 


Hogg V. Maule (1927), 44 T*. lu B. llC 
Refd. Re Stanton, [1928] 1 K. B. 464. 

5316a. May decide validity of debentures.]— 

Less than three months before the commence- 
ment of its compulsory winding up in a county 
ct., a CO. having a paid-up capital of less than 
£10,000 issued debentures to the extent of 
£4,500 in favour of two persons. The 
liquidator moved in the county ct. for a 
declaration that the debentures were invalid 
either as a fraudulent preference under 1908 
Act, 8. 210, or as a floating charge created 
otherwise than for cash under sect. 212, 
& that the persons named in the debentures 
had no rights in respect of the sums expressed 
to be secured thereby except as unsecured 
creditors : — Held : the county ct. judge had 
jurisdiction to entertain the liquidator’s 
application, &, as he had done so, his dis- 
cretion could not be interfered with. — Re 
P. & E. Stanton, Ltd., [1928] 1 K. B. 
464; 97 L. .T. K. B. 131; 138 L. T. 175; 44 
T. L. R. 118; [1927] B. & C. R. 187, B. C. 

5323. Add. Annotation : — Refd. Russian & English 
Bank v. Baring Bros. & Co., [1930] 1 All E. R. 
505, 

5324. Add. Annotation : — Refd. Russian & English 
Bank v. Baring Bros. & Co., [1936] 1 All 
E. R. 505. 

5337. Add. Annotation : — Refd. Loch v. Black- 
wood, [1924] A. 0. 783. 

5338. Add. Annotation : — Refd. Re Cooper (Cuth- 
bert) & Sons, Ltd., [1937] Ch. 392. 

5346. Add. Annotation : — Refd. Williams v, 

Atlantic Assurance Co. (1932), 37 Com. Oa*s. 
304. 


PART HI. SECT. 34, SUB-SECT. 8. 

sk. Whether interest payable after 
maturity of bond— Combined effect of 
trust deed, debenture bonds .] — 

Trusib & Guarantee Co., Ltd. v. 
Continental Supply Co., Ltd., [1932] 
1 W. W. K. 92L-~-OAN. 


PART III. SECT. 86. 


am. Meaning of being wound up 
— Under Companies Ordinance, 1901 
(c. 20), s. 47,}-— The words do not refer 
to a windingr up under any particular 
Act in the sense of a dissolution, but 
mean a winding up of a co. in the 
sense of a realisation of the assets, a 
distribution of the proooeds among 
creditors & an adjustment of the rights 
of shareholders among themselves, & 
therefore a oo. may bo “ being wound 
up *’ In this sense under Bkpey. Act, 
as well as under either Dominion or 
provincial Winding-up Acts . — Re Irma 
Oo-opehative Co., Ltd., Re Love & 
Knudson. [19261 1 D. L. R. 27 ; [1924] 
3 W. W. H 8.^0 —CAN. 


«n. Whether proceedings under Bank^ 
ruptcy Act condition precedent .] — Leave 
may bo given a oo. to institute pro- 
ceedings under Wtndlng-up Act, & a 
windiiig-up order made, although pro- 
oeedings hare not been Instituted In 
bkpey. by petition for a reoeivlug order 
or by authorised assignment . — Re 
McArthur Lumber & Fuel Co., Ltd.. 
[1931] 3 W. W. H. 162 ; 40 Man. L. li. 
299.-— CAN. 


part III. SECT. 36, SUB-SECT. 1.— A, 

0 1, To remit to Sheriff Court .] — 

Reid : undo^f Cos. Axst, 1929, s. 116 (3), 
the ct. has power to remit a petition 
for the wiucUng-up of a oo. to the 
sheriff ot. only where the capital of the 
00 . paid up Or credited as paid up does 
not exceed £10.000.— ife Chaney Sc 
Bull, [1980] S. O. 769.— SCOT, 

%. Add rewd. 14 S. 0. R. 624.” 


PART in. SECT. 36, SUB-SECT, 1.— 
0, (o). 

1 1. .y—Re ALBION Machine Co. 

(N. S.), [1929] 1 D. L. R. 274 ; 10 
C. B. R, 240.— CAN. 


PART lU. SECT. 36, SUB-SECT. 2.— B. 

n I Delay not accounted for .] — 

Re Southland Woollen Mills, Ltd., 
[1929] N. Z. L. R. 289.— N.Z. 


• PART III. SECT. 86, SUB-SECT. 2.— 
C. (a). 

a I. .] — Where the notice pro- 

vided for by Wlndlng-up Act, R. S. 0., 
1906 (c. 144), 8. 4, has not been served, 
& a petition for a wtndlng-up order is 
presented, the question whether the 
I 00 . is ” unable to pay Its debts as they 
become due,'^ within sect. 3 (a), must 
be determined by the ot. upon the 
material filed . — Re Milo Wheat Oo., 
Ltd.. [1925] 2 D, L. R. 1170 ; [1926] 
1 W. W. R. 1142 ; 36 Man. L. R. 1 ; 
5 C. B. R. 707.— CAN. 


PART IIL SECT. 36, SUB-SECT. 2.— 
D. (a). 

di. .] — Rc James Lumbers 

Co.. Ltd., [1926] 1 D. L. R. 173 ; 68 
O. L. R. 100.— CAN. 


<1 ii, .] — Re British 

Empire Steel Oorpn., Ltd. (N. S.), 
[1927] 2 D. L. R. 964.— CAN. 

6 i. .] — A shareholder of 

a limited oo. filed a petition for wiudintr 
up on the grounds set out in Winding- 
up Aot, R, S. O., 8. 10 id). Subse- 
quently to the petition, a meeting ot 
the shareholders of the oo, was called 
Sc the shareholders, by a large majority, 
voted that the oo. should continue in 
business :—Hetd : a winding-up^ order 
should be made. — Re 
Products, Ltd,, 11933} O. R. 16G, 
1 D. L R. 746.— CAN. 


o ii. .] — On an application for 

the winding up of a oo., made by the 
A.-G. puiwant to sect. 6 of Co.s 
(Special Investigations) Act, 1936, 
which provides that on such application 
the ct. shall have the same powers, 
& the provisions of the Cos. Act 
shall apply as on a winding up petition 
presented by the co., it appeared that 
the business of the oo. could not be 
carried on consistently with candid 
& straightforward dealings with the 
public, from whom further capital 
was required if the co. were to continue 
to exist : — Held : it was just Sc equit- 
able that the co, should be wound up. — 
Re Producers Real Ksta'fe & 
Finance Co.. Ltd., [1936] V. L. R. 
235.— AUS. 


sp. Control by one shareholder .] — 
Jnder sect. 162 (vl) of Indian Co.’s 
^.ct, 1913, which provides that a co, 
nay bo wound up by the ot. if the ct. 
a of opinion that that course is just 
fc equitable, the fact that one sbare- 
lolder has a preponderating voice in 
he CO.’S allalrs, by reason of owning 
>r oontrolUng a large number of shores, 
8 of Itself no reason for a winding-up 
>rder. — Rtpon Press & vSitoar Mip- 
)0. V. GOPAL CHETI’T (19.31), L. ii. 
nd. App. 416. — IND. 

sr. Applicaiion by fidly-paid 
\old ^.] — In spite of sect. 

:)o8. Act, 1933, a fully -paid shai^.*holder, 
yho pe.Jtlons solely in that character, 
t who cannot show that there ^ 

anglble surplus of assets in vyhich he 
("ill participate, should (istabllsh as 
»art of his ground for the order that 
he substratum of the co. lias gone or 
bat there Is a case for investigation in 
be affairs of the co., or that there is 
ime other good reason for incurring 
10 costs wwoh are the consequence of 
windlng-up order of the ot,— -jKe 
ARANAKi Amusements (Hawera), 
TD.. ri9351 N. Z. L. R. 33.— N,Z. 



Cases 5354— 5879a. English and Empibe Digest Supplement. 


5354. Add* Annotation : — HeM. Loch v. Black- 
wood, [1924] A. O. 783. 

5857. Add* Annotation : — Hetd. lioch v. Black 
wood, [1924] A. 0. 783. 

5357a. .] — -A co. was registered in Barbados 

under Oos. Act, 1910, of Barbados, as a 
public co., in order to carry on testator’s 
business <fc to divide the profits of it between 
members of his family entitled under his will 
to share them ; the managing director had 
a preponderating voting power. Upon a 
petition lor winding up by shareholders who 
were not directors, it appeared that the 
directors had omitted to hold general meet- 
ings, or to submit accounts, or recommend a 
dmdend, k that they had laid themselves 
open to the suspicion that their object in so 
omitting was to keep petitioners in ignorance 
of the oo’s. position k affairs k to acquire 
petitioners' shares at an under- value : — 
Held: the power to wind up the co. under 
•sect. 127 (vi) of that Act [which was identical 
with 1908 Act, s. 129] was not confined to 
cases in which thei^ were grounds analogous 
tc those mentioned oariier in i^e sect. ; k 
in the circumstances of the case, regard 
bemg had to the domestic character of t^e 
, petitioners were mxtitled under that 
provision to a winding-up order. — ^L ooh v* 
Blaokwooh (John), Lm., [1924] A. C. #cii ? 
93 L. X P. 0. 267 : 131 L. T. 719 { 40 T. L. B. 
732 3 08 Sol. Jo. 736 ij [1924] B. & 0. B. 209, 
P. 0. 

; — Coasd. Davis & Oo. v. Bnmsvrtok (Australia)* 
litd.* Branawicke-Balke-OoUeiider Oo. & Bnuiswiok Badio 
Oorpa., {1030} 1 All ». B. 2»9. 

5357b. Control acquired by one director.] — Where 
the capital of a private co. is so owned as to 
make the oo. in substance a partnership k one 
director has purported by means of irregu- 
larities to acquire complete control of 
the CO. k to exclude the other director or 
directors from the management of it, it may 
be just k equitable ” that the co. should be 
wound up. — Be Davis k Collett, Ltd., 
[1985] Oh. 693 ; 104 L. J. Ch. 340 ; 153 L. T. 
329 ; 79 Sol Jo. 609 ; [1034-6] B. k C. B. 
274. 

Aimotaiion Bsfd. Be Cooper (Outhbert) & Sons, Ltd,* 
[193TJ Ch. 392. 

5d57c. Private company — ^Refusal to register trans« 
fer to executors,]— A private co. was formed 
in 1913 with a capital of £10,000 in £1 shares, 
half of wliich belonged to 0. 0. & half to his 
two elder sons. 0. 0. k his two elder sons 
were the first directors of the co. & continued 
to be 80 until 1030, when G. C. died, leaving 
his two elder sons solo directors. By his 
will 0. 0. appointed his throe younger sons, 


who were employed in the bushiess but were 
not members of the co., exoT>^. thereof &, 
bequeathed his 5,000 sharcjs equally between 

The arts, of the co. profiled tliat the 
directors might in their absolute discretion 
refuse to register any transfer of sliares, A 
without assigning any reason for such refusal 
k that this power should extend to the 
registration of the personfil representatives of 
a deceased sliareholder. The dhectors refused 
to register the exors. in their capacity of 
benetlciailes under the will as membei*8 of 
the CO. Subsequently the directors dismissed 
the exors. from then* employment with the 
CO. k refused to supply them with copies of 
the balance-sheet k account for the year 
ending June 30, 1936. The exors. presented 
a petition for the winding-up of the co. on 
the ground that in the circumstances above 
stated it was just k equitable that the co. 
should be wound up : — Bold : though the 
principles applicable to the case were those 
which would be applied in an action for 
dissolution of partnership, there were no 
grounds shown in the petition on which it 
would be “just & equitable'' within 1929 
Act, s. 168, to make a winding*^up order.— 
Be Cooper (Cuthbbrt) k Bom * Ltrn., [1937] 
Ch. 302 ; [1937] 2 Ail B. B. 466; 106 
L. J. Oh. 249 ; 157 L. T. 645; 53 T-, L. K. 
648 ; 81 Sol Jo. 338. 

6864a, — .]— jBs ABMS 

AMMxmmoN Syndicate ( 1891), 35 Sol Jo. 
818. 

5372. Add. AnnoieUion: — ^Esfd* Looh v* Black- 
wood, [1924] A. 0. 783. 

5379a. Subsidiary oompany.] — ^The New 

South Wales Cos. Act, 1899, a. 84 (e), is 
identical with the English Cos. Act, 1929, 
B. 168 (6), k provides for winding up by the 
ct. when, in the opinion of the^ct., It is just 
k equitable that the co. should be wound up. 

A largo American co. trading in gramo- 
phone records formed a subsidiary co. in 
Australia. The directors of the subsidiary 
co. who had previously been agents to the 
parent co*., were interested in a competing 
co. & by a special agreement they were 
entitled to compete with the subsidiary co. 
These directors were also the holders of all 
the preference shares in the subsidiary co. 
k had been guaranteed by the parent co. or 
its nominees that the interest on the pre- 
ference shares should be fully paid for two 
years after the date of allotment, k that in 
the event of the subsidiary co. being wound 
up within the said two years 20s. in the £1 


PART ML SECT. S«. SUB-SECT. 2.— 
D. (b) U 

f jpropertv ofopccuksHve miue.J 

was a imaoMty shareholder, 
shares of the total 

atlph of shares, 

fme proijorty owned hy the oo. was 
on mdete^ 0 p 0 d mtaing looaifon of 
memly speotuative valw. The loca- 
tion was fiitaot k there werepraotlcaUv 
no fiamUtiee* bat the aot^ qash im 
the treasory was tdlUng the 

case was not broTwhi wtthto the dSAs 
of oases in which a wl»dJng-n» is 
ordered, beoanse the whole subsfcraSbnm 
^ the nndertaking haa dlaappeated.’— 
JuBT Ootn SliK® BjEviTOPMainp 
Co., L&.. (19281 4 D. L. K. 735: 63 
O. L. 1^ 109.— CAN. 


f U. — .J— The mere fact that 
there has been depredation in the value 
of its assets* or that the assets had 
become froaen Instead of liquid, did 
not establish the disappearance of the 
TOBOWTO Fxnanob 


FART MI. SECT. 36, SUB-SECT. 2. 
D. (b) U. 

337.*— CAN* 

m 1. Where a oo. haTing for 

its main object the mannfaotnrtoi? At 
dealing In cement had failed to 
menoe bui^esa for a period of 6 years 
following its Incorporation, but an 

86 


apparont majority of shareholders were 
then desirous to oommenoe the manu- 
facture of hydrated lime ha accordance 
with one of the subsidij^ objects, on 
a petition by a shareholder for com- 
pulsory wJnoing up on the grounds of 
delay in commencing business, k that 
it w$s Just & equitable that the oo. 
should be wound up : — Betd j the 
delay not ^vlng been satisfactorily 
explained, k it apyeaiing that there 
was no prospect of the co, commencing 
bu^ess el^er In accordance with Its 
main object or the subsidiary object, 
the substratum of the oo. had gone k 
petitioner would appw entitled to an 
order for oomptOsory wtodiNf-np on 
either ground alleged. — Be BATJOHAt 
Po^ND Oraotjw 00 ., 1^)., fwaoj 

N. Z. L. B. 564. — NJB* 
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would be paid in respect of the capital of the 
preference shares. Within the period men- 
tioned in the guarantee at a time when, 
owing to the general depression in trade, 
business was bad &; the subsidiai'y co. was 
being carried on at a loss the directors 
presented a petition to wind up the subsidiary 
CO. x—Tleld : ( 1 ) the existence of the guarantee 
was only material in considering whether a 
compulsory order shall be made in so far as 
it biassed the evidence on either side ; 
(2) in considering whether it was just 
equitable to whid up the co. the criterion 
was not whether the directors were seeking to 
obtain the benefit of the guarantee or whether 
the parent co. were seeking to carry on the co. 
imtil such time as the guarantee had expired 
&; thus avoid liability thereunder ; but 
whether, having regard to all the circum- 
stances, there was at the date of the pre- 


sentation of the petition a reasonable hope 
that in time the subsidiary co. could be 
earned on at a profit.— D avjb & Oo., Lto. v. 
Brunswick (Australia), IjTD., Brui^S- 
WlCKE-BAf.KE-COLLENDER OO. BEtTN’S- 
WICK Radio Corpn., U936] 1 AU B. B. 299, 
P. C. 

5388. Add. Annotations : — Consd. Loch v. Black* 
wood, [1924] A. C. 788. Apld. Be D&rm St 
CoUett, Ltd., [1985] Ch. 698. Refd. M 
Cooper (Cuthbert) Sc Sons, Ltd.^ [1937 J Oh. 
392. 

5897a, Omission to hold general naeetlngs or 

to submit accounts.] — L och t?. Blackwoojo 
(John), Ltd., No. 5357a, ante* 

5454a. Petition for winding up of unregistered 
foreign company dissolved before 1929 Act.] — 
Be Russian & English Bank, No. 8548b, 
post. 


PART 111. SECT. 86, SUB-SECrr. 2.- 

D. <ii). 

5884 ii. — ,1 — Althcugb a oo. may 
be wouod up where there Is a complete 
deadloofe In Its management, where 
a. snibstaatfal maJoilty of the share- 
hoMers are opposed to the making of 
the orders wh^ the petition la the 
ontoome m a mere domestic oharreL 
Sc where no euhstantiai advant^ will 
accrue from the granting of the order, 
an order will not be made . — Be 
Shipwat Iron Bw & Wma 5!UNn- 

f AOVOBiNO Oo., Ltd,. 2 B. L. H. 

87 ; 58 O. L. R. 585.— CAW, 
y j, — OxtesHon, of fact .} — ^Although 
a majority shareholder may not 
tyrannoOsly or fraudniantiy or tor ah 
ulterior pur; 


^te a minority 
Loolding on a petl- 


r purpose 

shareholder yet In 

tlon for an order Tor the lading up of 
the 00 . on the ground that it Is lust 
& equitable that such an order should 
bo made, each case must be decided 
on Its own foots . — Be SovKOBtoK On. 
O^Lm, (19341 S W. W. R. 317.— 


ti. 


—Differences between two sole 
membere,] Where reap, had treated 
the CO. as his own business in such a 
way as to destroy his fallow-share- 
holder’s cbnhdenoe in the impartiality 
of his administration : — Jleld : it was 
lust 8c equitable that the co. should be 
wound up. — T homson v. Drysbaub:. 
[19251 S. 0. 311.~-SC0T. 

t 11, — — Deadlock caused by pefi” 
tioners ,) — ^Wlndlng-up order refused. 
— JKe Jambs Lumbers Oo., Ltb„ 
(19261 1 bTl. R. 173 ; 58 O, h. B. 100. 
—CAN, 

t tU. .1— At the time of the 

presentation of the petition there were 
omy four directors, whereas the oo. 
under Its bye-laws should have five. 
The two petitioning directors had 
recently refused to attend meetings or 
to discuss with the other directors the 
management of the oo.'a aUalrs: — 
Held .* it any deadlock eadeted it was 
created by the petitioners & was not a 
ground for ordering wtnding-up. — He 
Toronto Finanob Oojipn., [1930] 3 
D. L. R. 882 ; 65 O. L. R. 351.— 
CAN. 

PART in. SECT. 86, SUB-SEOT. 2,— 
D. (•). 

5S97a 1. Managing director 

conducting affairs as though company 
his private BAHtn v. Lers, 

(1824) 8. 0. 83.— edOT, 

PART Uh SECT. 36, SUB-SECT. 8.— A. 

sg. Leave to c^eal from order — 
When granted.] — Wfiiding-up Adt, 1927, 
s. 103, applies to an application for 
leave to appeal from an order allowing 
or dlsmiating a petition to wind up a 
00 , Leave to appeal should not be 
granted, however, unless there appears 


to be some reason for doubting tho 
validity of the lodgment In review. 
** Futur rights ** in sub-seot. (a) of 
said seov. 103 should be given a wide 
interpretation ; 6c the question to be 
raised on the intended appeal from an 
order dismissing a wtnding-tm petition 
may Involve futiire rights althonsdi the 
appHcaut for leave to appeal Is merely 
a shareholder 6c not a creditor. — Be 
Canada Nahonal Fibb Inburanob 
CJa., (1930) 3 w. W. R. 209 ; 39 Man. 
L. B. 195.— CAN. 

sh. , SeewUy on appeal — Extension of 
time for giving .] — The Cfc. of Appeal 
has no power to extend the time for the 
giving of the security which Ck>mpanl68 
Wlndlnjg-up Act, R. 8. S. 1920 (o. 82), 
requires to be given when an appeal is 
taken from an order or dooislon in a 
proceeding under that Act. Roep.^s 
approval of the appeal book prior to 
the expiration of the time within whloh 
the security had to be given was held 
not to have been a waiver of his right 
to the security. — Shaun a von But- 
CHBRS, Ltd. V. Bubnes^ 11930] 1 
W. W. R. 760 ; 3 D. L. ti. 666 ; 24 
S. L. R. 399.— CAN. 

PART ni. SECT. 86, SUB-SECT. 8.— 
B. (b) ii. 

0 i, Petitioner herein, 

the holder of bonds of the oo., which 
gave him in the words thereof a ** first 
aoating charge on ** the undertaking 8c 
cdl the assets of the oo., both present 3c 
future ^ ^Held .* to nave a right to 
apply for a winding-up ordM & to hare 
made out a ca^ therefor. He was not 
obliged to proceed on the oovenant to 
pay in the bonds & by way of Judg- 
ment SC execution mther than by way 
of the piDOeedings for a wlndmg-up 
order. — Be Mtd-whst Glass Oo„ Ltd., 
(1931) 3 W. W. R. 165 ; 40 Man. L. K. 
289.— CAN. , 

PART III, SECT. 36, SUB-SECT. 3.— 
B. (b) Iv, 

q i, — ji^ petition for 

the winding up of a oo., filed by a 
creditor with tho view of enforcing 
payment of a disputed debt, is an 
abuse of the process of the ot. 8c should 
be dismissed. — ^P yda Satyabazu v. 
Guntur Ootton 8c Paper Mills Oo., 
L^. <1924), I. L. R. 48 Mad. 267.— 
1N0. 

5489 11, — - — u ] — Smithfield 
Cold Storaoe 6c Export Co. of 
South Africa, Ltd, v. Lever (1924), 
45 N. L. R. 73.-5. AP. 

PART III. SECT. 36, SUB-SECT. 3,— 
B. (0) i. 

5484 i. Executor of deceased ahare- 
bolder.J— Held; entitled to present 
a whiding-up petition, although Ws 
name had not been entered in the boots 
of the oo* as & holder of the shares. 


6 notwithstanding that the oo.*S 
Act of inoorporation provided th»$ 
certain formalities must be observed 
before the oo. was obliged to recognise 
as a shareholder a person who hftd 
become such by tranmnlsston by law.--- 
Be Great West pEmnANENr Loan 00^*^ 
Jfc WiNDiNCf-Up AOT (Man.), 11927) 2 
W, W, R. 16.— CAN. 

PART HI. SECT. 86. SUB*8SCT« 8.^ 

P. (afi- 

1 1. General rule — Winding vp dehri" 
mental to ail concerned J — ^wmdliyr*tip 
order set aside. — Be Shipway Iron 
Bell 8c Wire MANuyAortmiNo Oo., 
Ltd., (1926) 2 D. L. R. 887 ; 68 O. L. R. 
585.— CAN. 

PART in. SECT. 86, BUB-SECT. 3.— 

D. (a) ii. 

q — Exceptional circumstances . ) 
—A oteditor of a oo. presented a 
petition for the winding up of the oo. 
by the ot. The oo. had gone into 
voluntary liquidation, & the petition 
was opposed on the ground that the 
majority of the creditors desired the 
voluntary winding up to bo continued. 
A statement of ihe oo.'s afiairs 
showed that its liabilities amounted 
to £335,000, while its assets were 
estimated at £9,300 ; that about 
£116.000, stated to be irrecoverable, 
had been advanced to directors of the 
00 . ; & that the oo. had received large 
advances from associated cos., part 
of which were completely secured. 
Oredltors to the extent of £300,000. 
including one whose claim amounted 
to about two-thirds of the co.’s whole 
Indebtedness, had assented to the 
voluntary winding up, & petitioner, 
who was a creditor to the extent of 
£5,000 only, was the sole creditor who 
objected to the oo, being wound up 
voluntarily : — Beld : although as a 
general rule the co. would have regard 
to the wishes of a majority of creditors, 
the circumstances were of such a 
special character that an exception to 
the general rule slimild lx? made. Sc a 
v^dlng-up order proDouncod. — Bou- 
BOULiB V. Mann, MaoNeal Sl Co., Ltd.. 
[1926] S. S. 637.— SOOT. 

PART III. SECT. 36, SUB-SECT. 3.— 

D. (o). 

ad. Po'sihUitv of rnstoraiion of lost 
natiital 1 — On an application for wincl- 
ZgX uriliev H. i O.. 1927 on the 
ground of iiupairmont ofcapltal the 
Si. must determine the extent of tho 
Impairment, Sc whether the lost capital 
Is Idcolv to be restored within one 
veor — Be Eastern Fur Flvanoe 
O c^^N., Ltd., [1934] 1 D. L, R. 611 *, 

7 M. P. R. 201.— CAN. 

a. Impairment of capilal. 1— Under 
soot. 352 of Cos. Act, 1932, impairment 
of oanltal alone is not a ground for 
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55S0a. Whether vacation included in caicuia** 

tion.] — ^The seven days required by General 
Orders No. 2 made upon the Cos. Act, 1862, 
may be counted in the vacation. — Ee 
London India Rubber Co. (1866), 14 
W. R. 694, L. 0. 

6585, Add. Citation [1889] W. N. 1. 

5590a. Effect on right to costs.] — Practice 

Note, [1929] W. N. 66 ; 167 L. T. Jo. 245. 

5605. After this case add : — 

-.y-See, now, 1929 Act, s. 296 (6). 

5634a. Affidavit by assistant secretary] — 

Under Cos. (Winding-up) Rules, 1929, r. 29, 
where the petition is presented by a corpn., 
the affidavit verilying it is to be made by 
some director, secretary or other principal 
officer. The assistant secretary of a co. is 
not a principal officer for the purpose of this 
rule. — ^Practice Note, [1937] W. N. 860 ; 
184 L. T. Jo. 360. 

5648. Add. Annotation : — Refd. Ee City life 
Assce,, [1926] Oh. 191. 

5654a. Discretion of court to allow appearance 
although no notice given.] — Practice Note 
(1930), 09 L. Jo. 268 ; [1930] W, N. 78. 

5708. Add. Citation W. N. 1. 

6711. After this case add : — 

-.] — See, now, Winding-up 

Rules, 1929, r. 

5815a. .] — Ee Katecbrinb bt cie, Ltd., 

No. 5959c, post. 

5819. After this cflise add : — 

-.] — See, now, 1929 Act, s. 176. 

5829. Add. Annotation : — As to (3) FoUd. Ee 
Vocalion (Foreign), Ltd. (1932), 48 T. L. R. 
526. 

5841a. Issue of debenture — For money advanced to 


company for pament o! wages.] — Ee Park 
Ward & Co., Ltd., No. 5186b, ante. 

5881. Add. Annotations: — Dlstd. Ee Stanton • 
Hogg V. Maule (1927), 44 T. L. R. 118. 
Refd. Ee Stanton, [1928] 1 K. B. 464. 

5890. Add. Annotation: — ^Refd. Hearts of Oak 
Assurance Co., Ltd. v. A.-G. (1981), 47 
T. L. R. 679. 

5908a. Application tor order under 1908 Act, 
s. 175 (6), lor exculpation — Right of successful 
applicant to costs.] — Ee Amusements Con- 
BTBUcnoN Co., Ltd., [1927] W. N. 7. 

5938. Add. Annotation : — As to (2) Retd. Ee Home 
& Colonial Insurance Co., [1930] 1 Ch. 102. 

5943. Add. Annotation : — Refd. Ee Porter (Wil- 
liam) & Co., [1937] 2 All E. R. 301. 

5948a. On contracts.] — Stead, Hazed Co* 

V, Cooper, No. 6959d, post. 

5959a. Duty to refund sum paid to company without 
consideration.] — Ee Regent Finance & 
Guarantee Corpn., Ltd. (1930), 69 L. Jo. 
283 ; 169 L. T. Jo. 306 ; [1930] W. N. 84. 

5959b. Duty of liquidator of private company.] — 
The question arose in this case whether resp. 
had shown through a private co. a title under 
which he had become the assign of leasehold 
premises within sect. 95 of St. John’s 
Municipal Act, 1921, & as such entitled on 
the expiration of the term granted by the 
lease to compensation for the unexhausted 
value of improvements made during the 
term. Resp.’s title was faulty & certain 
transactions under which he traced his title 
from the private co. irregular, but he was held 
by the Supreme Ct. to be an assign, a private 
co. not being regarded as a corpn. distinct 
from the persons composing it & irregularities 
in connection with its liquidation being 


windlng-np a solvent trading co. — Be 
Winnipeg Saddlery Co., Ltd., [1934] 
3 W. W. R. 1 ; 42 Man. L. R. 448.— 
CAN. 

PART III. SECT. 36. SUB-SECT. 8.— 
E. (a). 

si. Creditor's petition — Statement oJ 
debt. ] — A petition presented by a 
creditor for the winding up of a oo, 
under Cos. Act, 1863, s. 81, ought to 
set forth the debt In respect of which 
the petitioner claims to he a creditor, 
together with the particulars of such 
debt, but, aemble. he is not preoluded 
from alleging aimplicUer that he is a 
creditor. Where a petitioner all< 
one debt Sc gives evidence of anoi 
the Irregularity may, in case of sur 
prise, be cured by the amendment of 
the petition or the adjournment of the 
hearing. — Re Barrier Reef Trad- 
ing Co., Ltd. (1929), S. R. (Q.) 177.— 
AUS. 

PART lU. SECT. 86, SUB-SECT. 3*— 
E. (h). 

tm. Examination of petitioner — 
Applieaiion by akareholaera for second 
application.] — Application refused. — 
Re Winding-Up Aot, Re Great West 
Permanent Loan Co. (Man.), il927] 
2 W. W. R. 433.— CAN. 

PART HI. SECT. 36. SUB-SECT. 3.-- 
K. ( 1 .) H. 

•t. Dispute as to petitioning credltor*s 
debt.] — Where a oo. is insolvent the ct. 
will not stay the prooeedlugs on the 
ground that there is a bond Me dispute 
as to the petitioning creditor's debt.— 
Re PRIVATE OO., 1936] N. Z. L. R. 
120.— N.Z. 


PART HI. SECT. 86. SUB-SECT. 4.— 
B. (b) i. 

5829 i. Oeneral rule — Property be- 
comes affected with trust for creditors. ] — 
A winding-up order establishes a 
cwosi-trust of which the creditors are 
the beneflolaries & which for the pur- 
nose of set-ofl, is an entity essentially 
distinct from the original oprpn. when 
carrying on business for thC benefit of 
Its shareholders.— L y ALL (P.) & Sons 
OON smuonoN Co., Ltd. v. Baker, 
[1933] O. R. 286 ; 2 D. L. R. 264.— 
CAN. 

PART III. SECT. 86. SUB-SECT. 4.— 
B. 

m 1. Sale of goods — Monthly 

deliveries — Company in default of pay- 
ment for_previou8 deliveries.] — Hamil- 
ton V. Hamilton Steel Oo. (1911), 
18 O. W. R. 739 ; 2 O. W. N. 779 ; 23 
O. L. R. 270.— CAN. 

PART HI. SECT. 86, SUB-SEOT. 8.— B. 

6948 i. Personal UaJbUity — For rates.] 
— A liquidator whose name has not 
been entered on the assessment roll 
cannot be held personally responsible 
for the payment of taxes mourred 
during the windl^-up. — Toronto 
City & Toronto hydro -Electric 
Commission v. Wade, [1932] O. R. 
600 ; 3 D. L. R. 609.— CAN. 

•p. Officer of company — Becomes 
functus offleo on dissolution of com- 
panv.]— JOITSHNASWAMJ NaIDU V. ANDI 
OHBTTI (1927), I. L. R. 61 Mad. 681.— 

mu. 

■t. lAabilUy to justify expenditure — 
Necessity for proof of misfeasance .] — 
Before a liquidator can be called upon 
to Justify an expense incurred by him 
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in the course of liquidation, some 
particular evidence of negligence or 
breach of trust must be adduced before 
the case can be left to a Jury. — N ew 
Brilliant Freehold Gold Mining 
Co., Ltd. v. Mills, [19281 St. R. Qd. 
120.— AUS. 

PART III. SECT. 86. SUB-SECT. 8.— 
0. (a). 

8l. Pxncer to apply to court for direc- 
tions — As to what matters — Owner- 
ship of bands.] — Re ILvnt & Ker, Ltd., 
[19301 2 W. W. R. 274.— CAN. 

80 . Duty in regard to trust ccmpany .] — 
Where a trust oo. Is In liquidation, a 
first duty of the liquidator la to pre- 
serve the trust property & the accounts 
& forthwith apply to the proper ct. 
of the province submitting the facts 
fully & completely as an oflOcer of the 
ct. should do, & apply for directions 
as to the disposal thereof. A co. in 
liquidation cannot cootlnue to exercise 
the , duties of trustee unless directed 
to do BO by a ct. having Jurisdiction 
over the trust, & a liquidator who 
undertakes to do so without such an 
application or any direction accepts 
responsibility for any consequence that 
may ensue. He has no right to 
aosume that he as liquidator can con- 
tinue in the name of the co. to function 
as trustee, but in accepting the office 
of liauidator ho accepts the above- 
mentioned responsibility of applying 
forthwith to the ct, for directions with 
respect to the trust, even in the case 
where the oo, has so conducted the 
afiairs of the trust that its assets are 
wasted k. no reasonable aooountlng can 
be made.— Re Hiebert Estate, [1984] 
3 W. W. R. 198 ; 4 U. L. R. 799.— CAN, 
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regarded as permissible : — Held : the duties 
&> responsibilities of the liquidator of a 
private^ co. are as serious as of any other oo., 
& a private co. is distinct from the persons 
composing it ; a liquidator of a private co. 
was therefore not justified in paying the 
creditors merely a dividend on their debts 
when large surplus assets remained in hand, 
& in then allowing the contributories without 
any deed of assirament to take possession 
for themselves of the surplus assets, for the 
future in Newfoundland such irregularities 
should be without judicial countenance. 
Resp. had not established his claim to be 
legal assign of the property, having regard to 
such irregularities. — Ditcham v. Miller 
(1931), 100 L. J. P. 0. 177 ; [1931] B. & 
0. B. 86, P. 0. 

Power to disclaim onerous property.] — See 
1929 Act, 8. 267. 

5959c. Application for leave — What court 

will consider — Effect on interested parties.] — 
(1) Where the liquidator of a co. applies for 
leave to disclaim leasehold property of the 
CO., the ct., in exercising its discretion, 
may take into consideration the effect of the 
disclaimer on interested parties. 

The liquidator of a co. holding a lease 
applied for liberty to disclaim the lease. The 
lessors, who were relying on certain guarantors 
for the payment of the rent & performance of 
the covenants, opposed the application, on 
which the registrar made no order save as to 
payment of costs. On a motion before the 
ct. by way of appeal : — Held : as the lessors, 
who were entitled to appear, would suffer 
substantial injurj^ if the disclaimer were 
allowed, the ct., in the exercise of its dis- 
cretion, would not allow it. 

(2) The winding up of a co, does not effect 
a cessio bonorunii & the# property of the co. 
remains vested in the co. as before ; whilst 
in a bkpcy. the property of the bkpt. 
vests in the trustee (Maugham, J.). — Re 
Katherine bt gib. Ltd., [1932] 1 Oh. 70 ; 
101 L. J. Oh. 91 ; 146 L. T. 226 ; [1931] 
B. & O. R. 121. 

5959d. Failure to disclaim — Whether per- 

sonal liability.] — When a liquidator appointed 
by the ct, performs a contract of the co. 
without disclaimer or purports to make a 


now contract on its behalf, there is no pre- 
sumption that he does so in his perso^ 
capacity, even though he does not describe 
h i m self as liquidator ; & his position in this 
respect is not altered by Cos. Act, 1929 
(c, 23), 8. 267, which gives him the right to 
disclaim any contract which he thinks 
onerous. — Stead, Hazel & Co. v . Cooper, 
[1933] 1 K. B. 840 ; 102 L. J. K. B. 533 ; 
148 L. T. 384 ; 49 T. L. R. 200 ; 77 Sol, Jo. 
117; [1933] B. &0. R. 72. 

5972. Add, Annotatioyi : — Retd. Re Windsor Steam 
Coal Oo. (1901), Ltd. (1928), 140 L. T. 80. 

5973. After this case add : — 

.] — SeCf now^ 1929 Act, s. 191. 

6047. Add, Annotation : — Refd. Re Leitch (Wil- 
liam C.) Bros.. Ltd. (No. 2), [1933] Ch. 261. 

6048a. After declaration of 

liability.] — Re Leitch (William C.) Bros., 
Ltd. (No. 2), No. 3353e, ante, 

6055. Add, Annotations : — Retd. I. R. Comrs. v. 
City of Buenos Ayres Tramways Oo. (1904), 
Ltd. (1926), 12 Tax Cas. 1125 ; Madras A; 
Southern Mahratta Ry. Co., Ltd. v. I. R. 
Comrs. (1926), 12 Tax Cas. 1111. 

6056a. Damages & costs paid by Insurance 

company in respect of judgment obtained 
against insured company.] — Appct. obtained 
judgment against a co. for damages for 
personal injuries & costs. Afterwards the 
CO. went into liquidation, & the insurance co. 
with which the co. in liquidation was insured 
paid the amount of the damages & costs to 
the liquidator ; — Held : appct. was not 
entitled to have the amount paid to him 
direct by the liquidator, but it formed part 
of the assets for distribution among the 
general creditors, including appct. — Re Har- 
rington Motor Co., Ex p, Chaplin, [1928] 
Ch. 105; 97 L. J. Ch. 65; 138 L. T. 185; 44 
T. L. R. 58 ; 72 Sol. Jo. 48 ; [1927] B. & 0. R. 
198, C. A. 

Annotations: — Apld. Hood's Tniatoos v. Soathera Union 
Genoml Insoe. Co. of Australasia, [1928] Oh. 793. Consd: 
Ward w. British Oak Insurance Co., [1932] 1 E. B. 392; 
Re Nautilus Steam Shipping Co., Ex p. Gibbs & Co., 
U930] Ch. 17. 

— See, now, Third Parties (Rights 
Against Insurers) Act, 1930 (c. 25). 

6056b. Third Parties (Rights against Insurers) Act, 
1930 (c, 25) — Whether retrospective. ; 


PART HI. SECT. 86, SUB-SECT. 8.— 
C. (b). 

k i* Action hy company — To 

recover purchase price of shares — Whal 
defences available — Fraud .] — Farmers 
Pack Co., Ltd. v, Tully & Tully, 
Farmers Pack Co., Ltd. v. Havers 
(Man.), [19271 2 D. L. R. 749 ; [1927] 
1 W. W. R. 902.— GAN. 

BO. Extent of duty,] — A llauidator 
owes no duty to the oo., or to those 
interested in the liquidation, to pro- 
secute, or facilitate tne prosecution of, 
any claim, whether against himself or 
a third party, unless ho believes or heia 
reason to believe, that such prosecu- 
tion has a reasonable prospect of 
success or will servo some useful pur- 

S ose. Whore the claim Is against the 
quldator himself for an alleged mis- 
feasance, particularly where he is a 
bare trusl^ec, & neither believes, nor 
ought to believe, that the claim hsis 
any reasonable prospect of success, or 
that any useful purpose will be served 
by its prosecution, his duty as liqui- 
dator can be put no higher tnan a duty 
to take no advantage of his position 
as liquidator to Impede the prosecu- 


tion of such claim, & to take such 
action as will permit of such prosecu- 
tion, — Re Bond (Gborqe A.) & Co., 
Ltd. (1932), 32 S. R. N. S. W. 301 ; 
49 N. S. W. W. N. 98.— AUS. 

PART in. SECT. 86, SUB-SECT. 8.— 
C. (0). 

sa. Change of solicitor — lichen 
p^missible — Under order of court ,] — 
Re Continental Fire & Casualty 
C o., [1924] 3 D. h, R. 9 ; 2 W. W. R. 
440 : 34 Man, L, R, 482.~-OAN. 

PART HI. SECT. 36, SUB-SECT. 8.~- 
E. (0). 

6026 i. When ordered — Misfeasance 
summons.] — Montreal Trust Oo. v. 
MoDougall, [1930] 1 W. W. R. 784 ; 
3 B. h. R. 169,— CAN. 

PART HI. SECT. 86, SUB-SECT. 9.— A. 

sb. Notice of meeting — To sharr.- 
holders.] — It is the duty of the trustee 
to give shareholders of an insolvent co, 
the same notice of the first meeting of 
creditors as Is sent to those who ore 
ordinarily doomed to bo creditors, but 
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the trustee's failure to do so does not 
Invalidate the meeting, unless the 
Irregularity has prejudiced the share- 
holders. — Re Patricia Appliance 
Shops, Ltd., [1923] 3 D. L. R. 1180; 
62 O. L, R. 216 ; 2 O. B. R. 486.— CAN. 

PART III. SECT. 36, SUB-SECT. 10.— 
A. 

ei. Trust funds.]— yrmt 

property in the hands of a oo. hi it.s 
capacity as a trustee or fiduciary 
cannot bo used to satisfy a 
against that co. in its osvn rijatit. 
Therefore whci-o a trust co. b.ad ob- 
tained judgirumt against its directois 
who appealed A' obtamou a ra verbal 
the judgment \\ith costs through- 
out, & the liquidator, who had l^eii 
appointed in the & had 

opi) 08 ed the appeal, wM ordered to 
■nay said costs ‘ out of the assets in 
Eta hands tuo costs in 
gnestion should be paid out ot the 
eo.'s own assets Sc not out of those of 
any trust estate. — Canadian Guar- 
anty Trust Co. v. Young (No. 
[1933] 1 W. W. R. 669 ; 8 B. L. K 
bs; 41 Man. L. R. 177.— CAN. 



Cases 8058b— 6161 Ajte BupmB 

Third Parties (Eights agaihffti ImirerS) Adt, 
1930 (c. 25), 8, I {l):is jptqt retrospectite so 
as to afteot cases in whidi the Habllity had 
been incnrred belore Jtdy IQ, 1080, wh&n the 
Act came ihto operation* — ^WABt) v, British 
Oak iNatfRAKOB Co*, Lrn*, [1932] 1 K* B. 
892 ; 101 h. J. K* B. 240 ; 146 L. T* 323 ; 
48 T. L. R. 13, O. A. 

Awnotaiions ;-H-J|iatd* Be NautUns Steam StlppiliS Oo., Ex p. 
Qihhs & Oo., 119561 Ot. X7. Reid* Oroxford v, Unireiml 
Insumnce CJo,. 119351 2 K* B. 409. 

6056c* — — liquidation after Act.] — On 

Sept. 21, 1926, a policy of insurance was 
taken out by a co, insuring it against thirds 
party risks. On Oct. 6, 1926, an accident 
to a third party occurred & the insurers 
thereupon became liable to the co. in respect 
of the accident. On July 10, 1930, Third 
Parties (Bights against Insurers) Act, 1930 
(c. 25), came into operation. On Oct. 13, 
1931, an order was made for the compulsory 
winding up of the co. On a summons taken 
out by file third party in the winding up of the 
CO. asking to be subrogated to the rights of 
the co. against the insurers : — Held: the 
winding up of the co. having supervened 
after the Act of 1930 came into operation, 
sect. 1 of that Act became operative & 
enured to transfer the benefit of the policy 
of insurance from the co^to the third party 

Co., Ltd., I 
17 

L. J: Oh. 42 ; 153 L. T. “273 ; 18 Asp, M. L. C. 
654 ; [1934-5] B. ^ C. B. 308, C. A. 

6056d. Policy obtained by fraud.] — ^Where 

under Road Traffic Act, 1930 (c. 43), an 
insurance co. has issued a certificate that 
a driver is insured & the co. afterwards 
ascertains that the policy was obtained from 
it by fraud, the co. is entitled to succeed 
in tills defence against a claim under Third 
Parties (Rights against Insurers) Act, 1930 
(c. 25). — ^McCormick v. National Motor & 
Accident Insurance Union, Ltd. (1934). 60 
T. L. R. 628 ; 78 Sol. Jo. 633 ; 40 Com. Cas. 
76, C. A. 

Annr}tatic}n — Oansd. Tattersall v. Drrsdale, [1935] 2 K. B. 
174. 

6058a* Money borrowed from company 

by share-brokers.] — The share-brokers of a 
provisionally registered co., who were also 
holders of shares, & had signed the co.’s 
deeds, borrowed of the directors part of the 
co.’s monies, to enable them to complete 
a large purchase of shares in the market, & 
depofited as a security the purchased shares 
& some of their original shares : — Held : 
the moneys borrowed were not due from them 
as members & contributories of the co., 
so as to authorise the master summarily to 
. order them, in that character, to pay the 


DidiiST 

'onclair Jobat'-Stodit Oew^ Awl* 1848 

(c. 46), 66.— JSe BbaoiWo 

BiismosTO&B Elr. Cto., Gox’s OAsh 41880), 
8 D« G. Ac Sm. 180 ; 19 L. J. C!h. 167 { 14 
L. T. O. S. 484 ; 14 Jujp. 387 ; 84 B. B. 486 ; 
affd., 16 L. 1?. O. S. 380, L. 0. 

B^fd* Be United Bnghsli & 

Oo.* Ex p, Hawkins (1868). 8 Oh. App* 787* 

I* Add. Annotafiens.*'— Cons 
1 B. 464. Refd. Mb Stanton, Hogg v. 
Maule (1927), 44 T. L. R. 118* 

6111a. Discretion of court.]— The dis- 

cretionary power of allowing a question to be 
put at a public examination given to the ct. 
by Cos. (Winding-up) Act, 1890 (c. 63), 
s. 8 (7), is in no way limited by the other 
provisions of that sect., but is a discretion 
that must be judicially & carefully exercised 
under all the circumstances of each particular 
case . — Re London Globe Finance Oo., 

Ltd. (1902), 60 W. R. 263. 

6188. Add. Annotation : — Retd. Robinson v. South 
Australia State (No. 2), [idSl] A. 0. 704. 

6137a. .h—iec Oxford & 

Worcester Extension &; Chester Junction 
Ry. Co., Potter’s Case (1849), 1 De G. & 
Sm, 728 ; 6 By. &; Can. Oas. 628 ; 18 L. J. Oh. 
247 ; 13 L. T. O. S. 320 ; 13 Jur* 691 ; 63 
B. R. 1270. 

Annotations Consd. Re South Essex Estuary ^Keolama- 


6160. Add. Annotaiiona : — Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853; Me Etic, 
[1928] Ch. 861. 

6150a. .] — Be City Equitable Fire In- 

surance Co., Ltd., No. 3069a, ante, 

-.] — (1) The liquidators of a co. issued a 

summons under 1908 Act, s. 216, against 
the secretary or the co., asking for a declara- 
tion that he was indebted to the co. for sums 
overdrawn with the consent of the managing 
director : — Held : the operation of sect. 216 
was not applicable to all cases in which a co. 
had a right of action against an officer of the 
co., but was limited to cases where there hp.d 
been something in the nature of a breach of 
duty by an officer of the co. as such, which 
had caused pecuniary loss to the co., & no 
order would be made on the summons under 
the summary jurisdiction under sect. 216. 

(2) No set-off is permissible as against a 
claim under sect. 215. — Be Etic, Ltd., [1928] 
Oh. 861 ; 97 L* J. Ch. 460 ; 140 L. T. 219 ; 
[1928] B. & 0. R. 81, 

6154. Add. Annotaiiona : — Distd. Re Stanton, Hogg 
V. Maule (1927), 44 T. L. B. 118. Refd. Re 
Stanton, [1928] 1 K* B. 464. 


PART III. SBOT* as. SUB-SEOT. 10.— 
B* (a). 

$6, Uaeofif^dsmuxtion--^Jn3iUfaevuefU 

de- 
rived in the oottrse of m examination 
under Indian Oompamea Act, e. 105, 
can be need by a pnbfio eemmt charged 
with the inyestlgatlon of a ortminal 
offence. St andh officer ehould be 
allowed to Inform himself as to amr- 
thlng whteh ^ve come to Hght 

on such exainlnatloii.‘-^Re 
pBHX STimroATa, L^. (19^), 1. L, B. 
67 Calc. 424.— riib. 

PART in. SECT. 86, SUBHSaEbT. 10.— 
B. <D iiii 

6110 i. Whether fuatified^Exandim- 


Hon of oMcer,} — An officer of a oo, 
summoned for examination must, on 
the examination* disolose the informa- 
tion he has concerning the trade* deal- 
ings. estate or efTeote of the co. in 
liquidation* regardless of whether he 
acquired it in his olficial capaoitr or 
otherwise, subject to his right to object 
to inoriznlnatmg questions Sc those 
Involving professional privilege.— JKe 
MoMiUiAN Grain Oo. & Windiko-up 
Ao^ {1937} 8 D. U. R. 239; {1927] 
1 W* W, R. 899 ; 86 Man. L. H. 454,— 
CAN. 

PART UL SECT. 86« SUBHSECT. 10.— 
a (a). 

i* Eadmt of fvHadtotion of eouH, ] 
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— The ct., during winding up proceed- 
ings* may examine Into the conduct of 
any director or officer who appears to 
have misapplied moneys, — Be Soixo- 
WAT Mills 8c Oo., [1936] 2 D. L. B. 
469 ; O. B. 275.— CAN. 

sa. When leave refused — Wailwre of 
former action .] — The ot. will not give 
leave to a liquidator to proceed against 
Qificers & shareholders to recover assets* 
when a former similar action has 
failed,^ — ^L loyd-Owkn v. Bull, £19363 
1 D. L* R. 433; 50 B* O. B. 870; 
mrsd., £1938] 3 W* W. B. 146 ; 4 
D. L. R. 273 ; 6 F. L. 3. (Can.) 83, 
P.O.— CAN* 



of eoui^As to mm pa3FOl>l6 Vy 

^ HOMU & OoLOKIAI. lu- 
No, e858b, 

diSS. dmixdatim Weld 

, {19293 1 Ob* 83. 

8181. AM* Amioiationa : — A» to (1) Coned. Be 
Btlc* {1928]Ch. 881. As to (2) Retd. Be City 
BouiUble JPlire Insce. (1924), 40 T. L. B. 
853. OenerMy^ Refd. Be Home & Oolonial 
Ijotsurance Co., [1930] 1 Ch. 102. 

6189. Add. Annotation : — GOnsd. Be Etic, [1928] 
Oh. 881. 

6178. Add. Annotation : — ^Refd. Be (My Equitable 
Fire Insoe. (1924), 40 T. L. R. 853. 

6173a. Article relieving directors from loss — 

Unless arising from wilful neglect or default.] 
— Be OiTY Equitable Firb Insxjbance Oo., 
liTl)., No. 3059a, ante, 

8173b. -0 — Be Etic, Ltd., No. 6150b, ante, 

6176a. Transactions in cotton futures.] — Be David 
Healey & Son, Ltd., Distbiot Bank, Ltd. 
V, Healey (1929), 74 Sol. Jo. 41. 

6180a. Wrongful admission of proof — Failure to 
investigate claim.] — Re Home & Colonial 
Insubance Co., Ltd., No. 0858b, post, 

6180b. Extent of liability — Discretion of court.] — 
Be Home & Colonial Insubancb Co., Ltd., 
No. 6858, post, 

6182. Add, Annotations: — As to (1) Gonsd. Be 
Etic, [1928] Ch. 861. As to (2) Apld. Re A 
Debtor, [1027] 1 Cb. 410. Refd. Be Home & 
Colonial Insurance Co., [1930] 1 Ch. 102. 

6183. Add, Annotation: — Apld. Be A Debtor, 
[1927] 1 Ch. 410, 

6183a. .] — Be Etic, Ltd., No. 6150b, ante, 

6189. Add, Annotation: — As to (1) Held. Re 
Fentob (No. 2), Ex p, Fenton Textile Aasocn., 
Ltd., [1932] 1 Ch. 178. 

6195a. Particulars — In respect of what matters 
ordered.] — In a misfeasance summons by the 
liquidator of a co. against two directors it 
was alleged in the points of claim that certain 
dividends were paid wholly out of the capital 
of the CO. So not out of profits, & that there 
were in fact no profits of the co. out of which 
the dividends could properly So lawfully 
have been paid. The directors asked for an 
order for further So better particulars of the 
facts relied upon in support of these allega- 
tions, contending that imder B. S. C., Ord. 19, 
r. 6, the fullest particulars are necessary 


VoL X.— OompaoiM. OSm 

where a breaob of trust Is 

the fact that the dividends 

out of capital was a material 

K. B. 0., Ord. 19, r. 4, & the f act UW iirhwfc 

the liquidator relied. The liquidator 

not to be ordered to give particulars of that. 

fact, as to give any further particulars would 

be merely to disclose the evidence ^ wMoh 

it was intended to be proved.- — Be D^PEND^ 

ABLE UPHOLHTEIty, Ltd., [1936] 3 All B- 

741. 

6198a. Duty to give notice of Intentton to ea3tt 
witness.] — Two misfeasance summonses were 
called on for heiiring together, appet. on 
each being the liquidator of the same co. 
It was stated that the liquidator desired to 
call a witness who had not made any affidavit 
in the proceedings, Sc that he had subpoenaed 
that witness, but had not given to resps. to 
either summons notice of his intention to 
call him. It was stated that respe. did not 
object to his being called. Maugham, J., in 
allowing the witness to be called, said that 
misfeasance summonses were rather peculiar 
methods of procedure. They were summary 
proceedings, So brought out matters of great 
importance. An appet. on a misfeasance 
summons ought to give notice to resps. of 
intention to call a witness who had made no 
affidavit in the proceedings. Misfeasance 
summonses ought to be conducted with com- 
plete fairness to resps. — Pbactice Note, 
[1983] W. N. 284. 

6212. Add, Annotation : — Refd. Be City Equitable 
Fire Insce. (1924), 40 T. L. B. 853. 

6217. Add. Annotation : — ^Distd. Be Aidall, Ltd., 
[1933] Oh. 323. 

6217a. .] — In the winding-up of 

a CO., A. was placed on the list of contribu- 
tories as the holder of 994 fully paid shares 
of £1 each out of a total capit^d of 1,000 
shares. A. was assessed by the Comrs. under 
the powers given to them under Finance 
Act, 1922 (c. 17), s. 21, to the amount of 
£2,069 as his shaie of the profits of the co. 
during two assessing periods before the 
winding-up. On Oct. 18, 1929, a notice of 
assessment under the Income Tax Acts was 
given by the Special Gomrs. of Income Tax. 
It was addressed to A: in the name of the 
oo. (in liquidation). It was an assessment 
to super-tax of £568 19s. 6d. in respect of 
the £2,009. The notice contained the words : 


PART III. SECT. SUB-SECT. 10.— 
C, (d) i, 

id. Somethinff in natw^ of wii- 
condudA — ^To make a perBon liable 
under Cos. Act. 1908, s. 254, be must 
be shown to have bera guilty of some 
misoonduot by which the oo. has 
suffered loss. There must be actual 
loss or damage measurable In tenns of 
moK SAUbe, Ltd., [1926] 
K.Z.L, R.24.- ““ 

PART IIL SECT. 36, SUB-SECT. 10.— 
C. (d) ill, 

Pavfnemts to diadutroe dirtetors* 
on when a oo. ie 

lixsoivent to its direotoie* knowledge, Sc 
the directors cease payment of an but 
small Sc pressing aeoounte Sc pay all 
the rest of the oo/s takings into the 
bank to wipe out the o6. 's overdraft, not 
with intention to prefer the himk* but 
la cftder to wipe out direotom* 
Uabthty as suretfee under their personal 
guarantee of the overdralt, such pay^ 


monts do not amount to a misfeasance 
or breath of trust within Cos. Act, 
1908, 8, 254, — He LtNNXT (H.) & Co., 
Ltd.. [19261 N. Z. L. R. 907.— N.Z. 

sf. Failure to have balance sheet 
prepared—Oivinp gucamUees — Improper 
payment of dividends.) — In the winding 
up of the F. oo. under order of ot. It 
W 80 disolosed, inter alia, that its 
liabilities included a large sum due on 
foot of guarantees in respect of the 
debts ot the O, oo., in whioh the F. co. 
owned ah the shares. Sc also that sub- 
stantial smns had been withdrawn 
from reserve & utilised in the payment 
of dividends on preference snares ; — 
Held : (1) the failure to have proper 
balance snecyts prepared, & the giving 
of guarantees to the 0, oo. Sc the pay 
meat of the preference dividends were 
wfiful acts or defaults on the part of 
all the directors, 8c they were accord- 
ingly liable to make good the amount 
payable on foot of the guarant^s & 
also to reidaoe the amounts 

" • . . ^ ji ^ 
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(John) & Co.. Ltd., [1932] N. I. 35.— 

m. 

PART III. SECT. 86, SUB-SECT. 10.— 
C. (g). 

6201 i. Position of limiidator on 
summons — Security for costs — Whdher 
court will order.] — On a MumTnonrt for 
an order requiring the liquidator to 
give security for co«ts : — ‘ 

although the ot., in the exorcise of its 
generaTjudsdictjoii, could order scour/ ty 
to be given, nerertholcHS the eRtabbshed 
practice In the English cte. KhouJd be 

foUo.ved, Sc IK S!?''VrTiJ 

dismissed. — He Niew Zeai^and GtJN 
MAcniNK Oo., Ltd. (In I.mun>ATioN), 
[1927] N. Z. L. IL 100. — N.Z. 

sd. Jtefusat to set aside sumnurns-- 
4pt>cal.] — Then? is no appeal without 
leave from refusal to set aside a mis- 
fessance summons issued by an 
assistant master. — EeBoLLOWATMlLI^ 
& Co., [1936] 1 D. L. R. 340 ; 0. B. 37. 
—CAN. 
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You are requested to inform the Comrs. if 
you elect to pay this tax.” On Oct. 19, A. 
returned the notice with a statement that 
he entirely repudiated it. On Nov. SO, the 
sum of £9,070 5s. was paid to A. in respect 
of his share of the surplus assets of the co. 
by the liquidator. The Comrs made an 
application imder Cos. Act, 1908 (c. 69), 
s. 165, asking for an order that A. might be 
ordered to refund to the co. or the liqui- 
dator the sum of £568 19s. 6d, out of the 
£9,070 5s, f & that that sum, being the amount 
of super- tax which had been assessed upon 
the co. under Finance Act, 1922 (c. 17), s. 21, 
as amended by Finance Act, 1927 (c. 10), 
s. 31, might be paid out of the moneys so 
refunded. A. disputed both the jurisdiction 
of the ct. & the propriety, if there were a 
jurisdiction, of making the order, or any 
part of the order, asked for : — Held : A. had 
properly been put upon the list of contribu- 
tories, notwithstanding the definition of 
“ contributory ” in Cos. Act, 1908 (c. 69), 
8* 124 ; (2) having received moneys from the 
liquidator upon a distribution of surplus 
assets of the co. in liquidation, with notice 
that the liquidator had not provided for 
payment of a debt due by the co., ought to 
be ordered to pay the amount of the debt 
to the credit of the liquidator’s account at 
the Bank of England. — Re Aidaix, Ltd.. 
[1933] Ch. 323; 102 L. J. Oh. 150; 148 
L. T. 233 ; 18 Tax Cas. 617 ; [1933] B. & 
0. R. 56, 0. A. 

Add. Annotation : — Refd, Re Darwen A. 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Oh. 487. 

6229. Add. Annotation : — Retd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

6293a. Excess of liability of contributories — 

Right to refund.] — An insurance co., the bulk 


of the shares of which were only partly paid 
up, was ordered to be wound up by the ct. 
These shares being held at the date of winding- 
up by another co., also in liquidation & 
insolvent, the liquidator of the insurance co, 
made two calls, the first of 1«. a share in 1925. 
&> the second, described as a ” final oaU,” of 
Is. 6d. a share in 1927, on the B. contributories 
who held the shares before they had been 
transferred to the insolvent co- The pro- 
ceeds of these calls, together with the other 
assets of the co., were msufificient. to pay all 
its creditors in full, but, apart from the other 
assets, exceeded by some £10,000 the total 
amount of the debts & liabilities of the co. 
contracted at the date when the B. con- 
tributories ceased to be members of the co. : — 
Held : the surplus did not form pfeirt of the 
assets of the co., but must be refunded to the 
B. contributories. The call must first be 
enforced against all B. contributories who 
had not paid it, so as to produce equality 
of contribution & distribution. — Re City of 
London Insurance Oo., Ltd., [1932] 1 Oh. 
226 ; 101 L. J. Oh. 124 ; 146 L. T. 296 ; 48 
T. L. B. 169 ; 76 Sol. Jo. 29 ; [1931] B. & 
O. B. 129. 

6298b. Enforcement of call — Notwithstanding right 
to refund — Necessity for equality of contribu- 
tion & distribution.] — Re Oity op London 
Insurance Oo., Ltd., No. 6293a, ante. 

6316. After this case add : — 

iii. Other Cases, 

6315a. Order for repayment to liquidator — Receipt 
of surplus assets with notice that debt unpaid.] 
— Be AiDAiAi, Ltd., No. 6217a, ante. 

6346. Add. Annotation: — As to (1) Refd. Swift 
r. Board of Trade, [1925] A. 0. 620. 

6352a. Breach of contract to carry safely.] — Applt., 
who was a paying passenger on a tramoar. 


PART III. SECT. 36, SUB-SECT. lOu— 
E. (a) iii. 


6221 i. When liable aa conirilnUory— 
General rule.] — A past member oi a 
limited co. may be liable to contribute 
to its assets In a winding up, notwith- 
standing the fact that the existing 
members at the date of the commence- 
ment of the liquidation hold fully- 
pnld shares only. — Re Southern Cross 
Motor Fuels, Ltd., Ex p. Kelleway. 
11926J V. L. R. 527 : 48 A. L. T. 100 ; 
11926] Argus L. R. 427.— AUS, 


Bg. Who are paai member a — Deceased 
joint ehareUolder.] — Upon the death 
of one of several Joint holders of a 
share In a limited oo., deceased becomes 
a past member within Oos. Act. 1899, 
8 . 33, &, In the event of the co, going 
into liquidation prior to the expiration 
of a period of one year from his death, 
his personal representatives are liable 
to be placed upon the B, list of con- 
tributories of the 00. — Re Wool 
Trading Oo., Ltd. (No. 2) (1920), 28 
S. R. N. 8. W. 436 ; 45 N. 8. W. W. N. 
113.— AUS. 


PART III. SECT. 36. SUB-SECT. 10.- 
E. (b). 

6238 i. Terrm/nation of liability — 
Whether Statute of lAmitationa applic- 
able.] — A 00 . ’s Act of Inoorpn. provided 
that every shareholder should be liable 
to the creditors of the oo. , for the 
amount not paid up on his shares. 
The CO. was ordered to be wound up 
under tbe Wlndlng-up Act (Dom.) : — 
Held: the liability of a shareholder 
with respect to the amount unpaid on 
his shares was a statutory one A not 
dependent on the terms of the contract 


under which he took the shores, 
therefore, the Statute of Limitations 
oonld not be relied on as a defence. — 
Re iMPsauAL Canadian Trust Co. 
& MoKbaoue, [1929] 4 D. L. R. 381 ; 
2 W, W. R. 423 ; 38 Man. L. R. 249 ; 

[1929] 1 W. W. E. 688.— CAN. 

sj. How enforced — Right of liqui- 
dator to bring action.] — Oos. Winding- 
up Act (Sask.), ss. 15 & 22. which 
establish a summary statutory pro- 
cedure, enabling a liquidator to get 
payment from a contributory imder the 
Act instead of proceeding by action, 
are only permissive & not obligatory, 
& the liquidator is not bound to have 
recourse to that procedure but may 
proceed by way of action. — ^Maskcar 
V . McKenzie & Son, [1924] 2 D, L, R. 
1242 ; 2 W. W. R. 621.— UAN. 

PART III. SECT. 86, SUB-SECT. 10.— 
E. (c). 

1 1 . — There is nothing in 

Wlndlng-up Act to Justify the suggestion 
that In settling the list of contributories 
regard Is to be had only to those share- 
holders whose liability is subject to 
call. — Re NATioNisx Stadium, Ltd, 
(1024), 55 O. L. R.^99.— CAN. 

sk. Deceased shareholder.]— - 

Re Canadian (^oriUge & Manu- 
F 40 TURINO Oo. (1023)\ 54 O. L. B. 
486.— CAN. 

PART III. SECT. 36, SUB'«ECT. 10.— 
E. (a) ii. \ 

6296 il. .]— A miipiber of a 

00. in liquidation is liablb in inspect of 
unpaid calls, even though, as walnst 
the CO., the lealisarion of suol!!^ calls 
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may have become barred by limita- 
tion. — Re Dkhra Dun-Mushoorie 
ELB cnuo Tramway Co., Ltd., Re 
Panna Lal (1927), I. L. R. 50 All. 
476.— IND. 

6298 i. Rower of liquidator to 

make immediate call — For whole of 
unpaid balance on shares .] — Re Irma 
Co-operattvb Co., Ltd., Re Love 
fic Knudson, [19251 1 D. L. R. 27 ; 
[1924] 3 W. W. R. 860.— CAN. 


PART III. SECT. 86, SUB-SECT. 10.— 
F. 

P i, Withoui consent of general 

creditors — Or of Accountant of Court. ^ 
An English co. in compulsory liquida- 
tion owned heritable estate in Scot- 
land burdened with heredltablo 
ftocuritlea to an extent admitting of no 
reversion for Its general creditors. 
The liquidator having sold the property 
privately with the consent of the 
heritable creditors, the purohasers 
maintained that the sale w€ts Invalid 
without the oonourrouoe also of the 
general creditors & of the Accountant 
Of Ct., as required by Bkpey. Act, 
1913, B. Ill:— Held: Bkpoy. Act. 
1913, s. Ill, as incorporated into Cos. 
Act, 1929, by sect. 270 (1) (c) thereof, 
did not have the effect of derogating 
from the liquidator's powers under 
sect. 191 (2) (a) of 1929 Act. by Which 
sub-sect, he was entitled to carry 
through the sole without the oon- 
ourrence either of the general creditors 
or of the Accountant of Ct.-r-STYLK & 
Mantle, Ltd.'s Liquidator v. Prices 
Tailors, Ltd., [1934] S. C. 648.— 
SOOT. 
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suffered serious iujuries owing to the tramcar 
getting out of control, &, the tramway co. 
haring subsequently been ordered to be 
wound up, applt. lodged a proof, claiming 
damages for breach of contract to carry her 
safely on the journey as a paying passenger. 
The liquidator rejected the proof on the 
ground that within Bkpcy. Act, 1914 (c. 69), 
s. 30, & Cos. Act, 1929 (c. 23), s. 262, it was a 
claim for unliquidated damages “ arising 
otherwise than by reason of a contract,** in 
other words, that it was a claim based on 
tort : — Held : as the proof was based on con- 
tract it must be allowed, & there must be an 
inquiry as to the damages. — Re Great 
Orme Tramways Co. (1934), 50 T. L. B. 
460. 

6359. Add* Annotation : — Refd. Henry t;. Foster 
(Arthur), Henry v. Foster (.Joseph), Hunter 
V. Dewhurst (1931), 145 L. T. 226. 

6861. After this case add : — 

.j — Compare Fowler v. Commercial 

Timber Co., Ltd., No. 3491a, ante. 

6362. Add. Annotation : — Apld. Re Snow (W. R.) 
& Co. (1930), 74 Sol. Jo. 201. 

6368a. For salary for dismissal without 

notice.] — Where a clerk claimed to be paid 
out of the assets for services rendered, 
a year’s salary for dismissal without notice, 
contrary to agreement : — Held : he was 
entitled to the salary as claimed. — Re 
Madrid Bank, Ex p. Williams (1866), L. B 
2 Eq. 216 ; .35 L. J. Ch. 474 , 14 W, B. 706 ; 
snb norn. Re Madrid Bank, Ltd., Ex p. 
Holder, Ex p. Williams, 14 L. T. 456. 

Annolatiom : — Reid. Re Madrid Baok, Willdn^on’H Case 
(18(57), 15 W. 11. a31 ; Re GeoeroJ Exchange Bank, 
Preston’s Claim (1868), 10 L. T. 138. 

6384a. Proof by holder against drawer — Dissolution 
of drawer before maturity — Limitation of 
action.] — In Oct. 1915, in order to rehabili- 
tate Russian credit in London, an arrange- 
ment was made by the Bank of England, 
with the authority of the Treasury, under 
which approved Russian banks were to draw 
three months’ sterling bills <fe remit them 


through the Banque de I’Etat, Petrograd, to 
Ijondon for acceptance by certain banks As 
accepting houses, who agreed to renew the bills 
until one year after the termination of the 
War, the Banque de I’Etat undertaking to 
provide to meet the acceptancies on maturity. 
Imperial Russian Treasury Bills to the 
amount of the acceptances were to be lodged 
with the Bank of England as collateral 
security. No accepting house was to be 
liable for more than £100,000, unless other- 
wise agreed. In pursuance of this arrange- 
ment the Russio- Asiatic Bank in 1916 drew 
151 bills of exchange on twenty-one accept- 
ing houses maturing in Feb. & Mar. 1918, 
which were presented through Baring Bros. 
& Oo. as agents for the Banque de I’Etat & 
accepted by the banks & financial houses 
under a form of agreement with the Banque 
de I’Etat which carried out the above 
arrangement more completely ; A; authorised 
the issue by the Treasury of sterling Treasury 
Bills of the Imperial Russian Govt, to the 
amount of the acceptances to cover any 
default in payment on matmity. In .Tan. 
1918, shortly before maturity, all the accept- 
ances were assigned to the Bank of England 
in consideration of the issue of Exchequer 
bonds to the accepting houses to the amount 
thereof. Notice of the assignment was 
despatched by the Bank of England to the 
Russo-Asiatic Bank in Petrograd, but accord- 
ing to the evidence never reached its destina- 
tion in consequence of the Bolshevist revolu- 
tion in Russia. By a decree issued by the 
Soviet Govt, in Dec. 1917, all private banks 
in Russia were abolished & the whole of their 
assets transferred to a State btink. The 
Russo-Asiatic Bank^, whose head office was in 
Petrogj'ad, was one of the banks so abolished. 
Its London branch was opened in 1908 <te 
was ordered to be wound up by the ct. in 
1926, under 1929 Act, s. 338. The Bank of 
England, on behalf of the Crown, lodged a 
proof of debt in the liquidation for £752,500, 
proceeds of the above named bills. The 
liquidator rejected the proof of the Bank of 


PART III. SECT. 30, SUB-SECT. 11.— 
A. (c), 

6857 il. .1— In Oct. 1907, 

U., J., I., O., & H., five directors of 
G. & Co., Ltd., entered Into agreements 
under which they became employees of 
the CO., each receiving a salary & one- 
fifth of the net profits. The agree- 
ments wore to remain in force for ten 
years, unless terminated as therein 
provided. K., being unable to attend 
to the business of the co., entered into 
a new agreement dated June 14, 1911. 
whereby his prior , agreement was 
annulled, & it was agi^d that he & his 
Tiersonal represen tetlves should con- 
tinue to be paid one -fifth of the net 

S rofitB, BO long as he or they retained 
le share interest in the capital of the 
co,, which he then held, in one un- 
divided holding. The agreements with 
the other dlreotoi’s were not cancelled, 
but, by supplemental agreements, it 
was provided that if they gave up their 
employment with the oo. they also 
would continue to receive their 
respective one -fifth shares of the net 
profits, so long as their respective 
shares In the co. were retained in one* 
holding. H. died in 191 3 ; G. In 1914 ; 
R. bT 1919, In 1920 £3,000 was 
appropriated In resxMJct of directors’ 
shares of the net profits, payable 
under their agreements, & was placed 
to the credit of a directors’ remunera- 
tion account. This sum was subse- 


luently divided into five sums of 
‘COO placed to the credit of their 
espectlve deposit accounts with the 
(o. The 00 . had power under its arts, 
d assocn. to fix the remuneration of 
liroctors, & in pursuance of a resolu- 
,ion passed at the annual meeting of 
-he CO. on June 11, 1920, a sum of 
i 3,500 was placed at the disposal of the 
nanaging directors, then J. & 1., 
k two others, as a bonus for the year 
[919-20. Of this sura £1,300 was 
illotted to J. & 1. respectively. These 
irnmmts were not paid out. hut were 
•etalned by the co. &: placed to the 
jpodit of their deposit accounts in 
L 925. The oo. having become lu- 
K)lvont. went into voluntary liquidation, 
(c up to that time the five sums of 
£600 & the two sums of £1.300 had not 
;>een paid to the persons who claimed 
:hem : — Ufld: (1) the sums of £000 
)laJmed Ijy the personal representatives 
)f H., O., & R., were sums due to 
uembers of the co. in their character 
jf members by way of dividends, 
profits, or othorwlse, within Cos. Act. 
1908, 8. 123 (1) (vH), & accordingly the 
persons claiming these Sums weTe 
pot entitled to compete,, with the 
prdinary creditors of the co, in resfjoot 
^.hereof : (2) J. & L, having continued 
their employment with the co. ^ti 
if ter June 11, 1920, the sums of £000 
jloimod on their behalf were payable 
to them under thplr contracts of 
pmployment, & hot In their character 
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of members of the oo., & so did not coine 
within Cos. Act, 1908, s. 123 (1) (vil) ; 
(3) the sums of £1,300 due to I., ifc to 
the personal representatives of J.. 
were smiis given to them, not by 
agreement, but under the arts, of 
assocn., & so were not payable to them 
in tholr character of members within 
Cos. Act, 1908. 8. 123 (1) (vii).-~LV 
CiNNAMONP Park & Co.. liXi).. 11930] 
N. I. 47.— IR. 


»ART in. SECT. 36, SUB-SECT, 11. 

—A. (f). 

.] — The li(juidator of a 

!0. in voluntary liquidation earned on 
ho business on dcmiHcd i>remib<'H, 
raying rent. In Nor. lie ef'ascfi to 
sarry on business <S:, removed the eo. s 
roods, except fixtmvs. tlte T»r(M>ert> 
>f the liquidator, from ide mendsoh. 
)ut retained the keys until t he ; 

ng May, refusing payment , 

luring the period the liquidator was 
table out of the co.'s assets tor rent. 

liouidal.or’H liability for rout out 
►f the eo.’s assets is not dependent on 
to be measured by the degree to 
yhich the use of the dorais(-d premises 
,as been iirofitable to him or the co. 
aahllitv for rent of premises taken 
tito use by a liquidator continues until 
ho Jlquidator unambiguously deter- 
lines t-he case . — Re Flour oC GRAIN 
IxcHANGE, Ltd., Ex p. Rix, [19341 
. A. S. R. 386.— AUS, 
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England on several grounds, the most im- 
portant being that the claim, was barred by 
the Statutes of Limitation : — BeM : (1) the 
bills had been assigned to the ^ank of Eng- 
land with the authority ^ on behalf of the 
Crown, & had passed to the bank an equitable 
title to all the rights under the agreements 
made with the acceptors, including the right 
of action for breach of contract, if the bills 
were not paid at maturity ; (2) the obliga- 
tion being to pay in sterling in London at 
matmity the debt was located in England & 
not in Russia, &; therefore English law must 
be applied ; (3) the Russian Imperial 

Treasury bills were only a collateral security & 
being of no value at any material time were 
not a discharge of the debt ; (4) on the evi- 
dence of experts & documents, the Russo- 
Asiatic Bank ceased to have any corporate 
existence in Russia as the result of decrees of 
the Soviet Govt, made on or before Jan, 26, 
1018, a date before the bills matured, & as 
from that date there was no debtor who 
could be sued. The Statute of Limitations 
therefore was no defence to the application, 
^ the Bank of England was entitled to be 
admitted to prove for the debt in the winding 
up of the London branch of reap. bank. 
There being no evidence, however, that 
notice of the assignment had reached the 
drawers, the assignors must be joined in the 
application. — lie Russo- Asiatic Bank, Re 
Russian Bank for Foreign Trade, [1934] 
Ch. 720 ; 103 L. J. Oh. 336 ; 162 L. T. 142 t 
78 Sol. Jo. 647 ; [1934] B. &. 0. R. 71. 

6392. Add, Annotation : — Consd. Be Agricultural 
Wholesale Soc., [1929] 2 Ch. 261. 

6394a. .] — The society, under a loan 

^Dck trust deed, issued loan stock bearing 
interest at 7 per cent, with a quinquennial 
bonus of 2i per cent. Under the trust deed, 
entered into by the society with trustees for 
the stockholders, an amount equal to 7J per 
cent, on the par value of the stock was to be 
paid to the trustees, for apportionment to 
. Ihe interest & to a fund for the bonus. At 
the date of an order for the winding up of the 
society, most of the stockholders had received 
payment in full of interest at 7 per cent, on 
the amount of loan stock issued, up to & 
including a date seven months before the 
order. The trustees lodged with the 
liquidator a proof stated to be for cash 
advanced on loan ; & this summons asked 
(i) whether the proof should be rejected to 
the extent of interest proved for above 7J per 
cent, up to the date of the commencement 
of the winding up ; (ii) whether interest 
should be calculated, at 5 per cent., to the 
date of the order or to the commencement 
of the winding up ; & (iii) whether Bkpcy. 
Act, 1914 (c. 59), s. 06 (2) (6), had any 
application to proof or dividend in respect 
of the loan stock : — Held: (1) the amounts 
proved for by the trustees were to be com- 
puted onlj to the date of the commencement 
of the wmding up ; (2) Bkpcy. Act, 1914 
(c. 59), 8, 66, was not incorporated by 1908 
Act, s. 207, so as to apply in the wading 


j up ftn insolvent oo., & that the trustees* 
proof was therefore calculable at the rate of 
7J per ’Cent.— AamouLTUBAn WHOx:.asAr,ii! 
Society, [1929] 2 Oh. 261 ; 98 L. J. Oh. 396 i 
141 L. T. 661 ; 45 T. L. R. 467 ; [1929] 
B. & q. R. 64. ^ 

AnnotaHona : — As to (2) A.pld. Wells, [1929] 2 Oh. 2$9. 
!f.F. JRe Bosh, Upton (B.), Ltd. v, Maokintosh. fl9301 2 
Oh. 202 ; Be Parent Trust & Finance Oo., £1936] 1 All 
B. R. 841. 

6396a. Whether bankruptcy rules applicable.] 

— Be Agrtoultural wholesale Society, 
No. 6394a, ante, 

6399a. Adoption of balance sheet Including 
directors* lees — Whether acknowledgment 
within Statute of Limitations.] — Be Coliseum 
(Barrow), Ltd., No. 3126a, ante, 

6400. Add, Annotation : — Consd. Be Nautilus Steam 
Shipping Co., Ex p, Gibbs & Oo,, Ltd., [1936] 
Ch. 17. 

6403. Add, Annotation : — Consd. Be Fenton, Ex p, 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. 

6407. Add, Annotation : — Generally, Held. Be 
Vocalion (Foreign), Ltd. (1932), 48 T. L. R. 
626. 

6409. Add. Annotation : — Consd. Be Pitchford, 
[1924] 2 Ch. 260. 

6409a. Rule limiting rate of Interest.] — Be 

Agricultural Wholesale Society, No. 
6394a, ante. 

6409b. Rule relating to copyright or interest In 
copyright vested In bankrupt.] — A book was 
published by Oo. No. 1 under an ordinary 
royalty agreement. Thereafter Oo. No. 1, 
with the consent of the author, granted to 
Oo. No. 2 the exclusive right of publishing 
a cheap edition subject to the payment of a 
royalty to Oo. No. 1, & Co, No. 1 agreed with 
the author to pay to him a half share of such 
royalty. Oo. No. 1 went into voluntary 
liquidation, the liquidator contended that 
the author was not entitled to payment in 
full of a half share of the royalty received 
or to be received from Co. No. 2, but must 
prove in the liquidation for the value of his 
contract : — Held : the author was entitled 
to payment in full of the half share of royalty 
received or to be received by the liquidator 
from Oo. No. 2. — Hbnham v. Alston 
Rivers, Ltd. (1916), Maogillivray, Copyright 
Oases (1911-16) 330. 

Annotation : — Distd. Re Health Promotion, Ltd., [1932] 1 
Ch. 65. 

6409c. .]— Bkpcy. Act, 1914 (c. 59), s. 60, 

does not apply in the winding up of an 
insolvent co. 

Two authors entered into agreements with 
a publishing co. for the exclusive right to 
print dc ptmlish certain books written by 
them. The copyright in some of the booki 
was to go to the co., in others, to remain to 
the authors ; & royalties were payable to 
the authors as in the agreements provided. 
The CO. went into voluntary Hquidation, & 
the liquidator sold its assets, includmg copies 
of the books ; & it was agreed by a later 


PART m. SECT. 36, SUB-SECT. 11.— 
B. (a). 

sd. Bight of creditor wider Bank- 
ruptcy Act, 1927, «, 69.]- — A aheireholder 

In a bkpt. co. has not the _ ‘ 1 ', 

by sect. 69 of Bkpoy. Act, R.^,a., I927, 


to a creditor. — Ricjkbri) & PowBix v, 
Weber Weber. [1934] 1 W, W. R. 

sf. E:ffect of Supreme Cmri Act, 
1878, 8. 6 (1).3 — The provisions of 
sects. 92, 93 Of Federal Bkpcy. Act, 

74 


I, are not imported into the winding 

up of a OO. under the provisions of 
Cos. Act, 1892, by the language of 
sect. 6 (1 ) of Supreme Ot. AotilS? 8 . — Be 
Milunoen's, jlAd., £19343 S. A. S, B. 
72. — ^AlIS. 



a.|ppeem«at between him & tbe purchaser that 
nothing in the agreement should prejudice 
the purchaser’s right to sell them. 'The co. 
became insolvent. On a summons to deter- 
mine whether, where the copyright or some 
interest in it was vested in the oo. at the date 
of the resolution to wind up, the sale was 
subject to Bkpcy. Act, 1914 (c. 59), s. 00, 
^ whether, where the copyright was not then 
vested in the co., the consent of the authors 
was necessary to the sale : — Held : Bkpcy^. 
Act, 1914 (c. 69), s. 60, is not incorporated m 
Oos. Act, 1929 (c. 23), s. 262, & therefore 
did not apply to the rights of the authors. — 
Be Hbjalth Promotion, Ltd., [1932] 1 Oh. 
65 ; 101 L. J. Oh. 68 ; 146 L. T. 211 ; [1931] 
B. & 0. R. 97. 

6414. Add, Annotations : — ^Refd, Re Katherine et 
cie, Ltd., [1932] 1 Ch. 70 ; James Smith A; 
Sons (Norwood), Ltd, v, Goodman, [1936] 
Ch. 216. 

6421. Add. Annotation : — Consd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. 

6427. Add, Annotation : — Retd. Be City Life 
Assce. (1925), 42 T. L. B. 46. 

6428. Add. Annotation : — Retd. Be Bailey, Duchess 
Moll, Ltd. V. BaUey (1932), 76 Sol. Jo. 560. 

6431. Add. Annotation : — Retd. Be Bailey, Duchess 
MUl, Ltd. V. Bailey (1932), 76 Sol. Jo. 660. 

6436a. — In a common law action by a oo. 

in liquidation against a shareholder for a 
call made before the liquidation, deft, has 
no right of set-off in respect of sums alleged 
to be due to him from the co. — Alliance 
Film Corpn., Ltd. v. Knoles (1927), 43 
T. L. R. 678. 

6442. Add, Annotation: — As to (1) Retd. Telsen 
Electric Co. v. Eastick A Sons, [1930] 3 
All E. R. 260. 

6442a. .] — Applt., the managing director of 

a co. wmeh was insolvent, recovered judgment 
against the co. for repayment of money lent 
by him to tbe co. Shortly afterwards, the 
provisional liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, paid to applt. the amount for 
which he had recovered judgment. A; in Apr. 
1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt. ’a 
non-compliance with that order, a bkpcy. 
notice was served upon him, A a receiving 
order made against him, the registrar 
refusing to allow applt. to set off against the 


X — CSompaaies. 0a«BB 8*®^! 

amount he had been so ordered to 
to the liquidator the sum for which he 
recovered judgment against the co. I’^Hetd * 
the indebtedness of applt. having beeh 
incurred under an order made after the date 
of the winding up, there were at that date 
no mutual debits capable of set-off ; the 
payment by the liquidator being void as 
a fraudulent preference, applt. had not 
any valid or effectual right of set-off in respect 
of the sum he had been ordered to repay 
to the liquidator, A his only right was to 
prove in the winding up ^th the other 
creditors.-—^ A Debtor (82 of 1926), [1927] 
1 Oh. 410 ; 136 L. T. 349 ; sub nom. Be 
Mumpord, Debtor v. Petitioning Creditor, 
Ex p. Official Receiver, 90 L. J. Oh. 75 ; 
[1926] B. A O. R. 165, D. 0. 

6442b. No set-off against sums paid in fraudulent 
preference.] — The co. being wound up had 
had business relations with two other cos. 
Within three months of tli(3 commencement 
of the winding up. the co. now in liquidation 
owed money to the other two cos. A the latter 
also owed money to the former. The co. 
in liquidation paid its debts to the other cos. 
without any claim of set-off in respect of the 
debts owing by them. These payments were 
admittedly a fraudulent preference, but the 
cos. claimed to set off the debts paid by them 
during the same period against the claim (>f 
the llqtiidator for repayment of the sums 
paid : — Held : no set-off having been asserted 
or made, the liquidator was entitled to repay- 
ment in full. — Re Fowler (B. P.), Ltd., 
[1937] 3 All E. R. 781. 

6444. Add. Annotations : — FoUd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. Retd. 
Be City life Assce. (1925), 42 T. L. R. 45. 

6445. Add. Annotations : — ^Apld. Re A Debtor, 
[1927] 1 Ch. 410. Held. Be Fenton (No. 2), 
Ex p. Fenton Textile Assocn., Ltd., [1932] 
1 Ch. 178. 

6440. Add. Annotations :--As to (1) Refd. Re Fenton, 
Ex p. Fenton Textile Assocn. (1930), 99 L. J. 
Oh, 358. As to (2) Refd, Be City Life Assce., 
[1926] Ch. 191 ; Telsen Electric Oo. v, 
Eastick A Sons. [1936] 3 All E. R. 260. 

6447. Add. Annotations: — As to (2) Apld. Be 
City Life Assce., [1926] Oh. 191. Retd. Be 
National Benefit Assce., [1924] 2 Ch. 339. 
Generally y Refd, Be Fenton, Ex j). Fenton 
Textile Assocn. (1930), 99 L, J. Ch. 3.58. 

6448. Add. Annotations : — Consd. Be City Equit- 
able Fire Insurance Co. (2), [1930] 2 Ch. 
293. Refd. Re Fenton, Ex p. Fenton Textile 
Assocn. (1930), 99 L. J. Ch. 358. 


PART HI. SECT. 86, SUB-SECT. 11.— 
0. (a). 

6428 1. .] — Sharebolders are not 

entitled to set off against tbetr liability 
for Immediate payment of the amounts 
unpaid on their shares any dividends 
ovdng to them . — Be Ibma Oo-ofbra- 
Trvs Oo., Lti>„ Be Lov» A Knudson, 
11925) 1 D. L. R. 27 ; [1924) 3 W. W. R. 
850.--CAN. 

o. Add “ revad. 16 8. O. R. 456. 

0 i, Claim to indemndtv in respect 

of shares held as A F. 

were joint managers of ^ M. Bank, 
A, While so acting, a number of stocks, 
shai^. A other securities, A amoiuirst 
others. £40,000 A £60^00 

New Three Per Cent. Stock, were 


transferred Into their names, as trustees 
for the bank. There was also assigned 
to them by certain customers of the 
hank 801 shares In the bank Itself, 
ae security for moneys duo, or to 
become due, from them to the bank ; 
& these shares were, at the date of the 
liquidation, standing in the names of 
D. Sc F. During the years’ 1R83 & 
1884 the £40,000 Consols, & £60,000 
New Three Per Cent. Stock, were trans- 
ferred to the Bank ^of Ireland, ajS 
security for advances to tho M. Baniv 
on an account entitle in the name 
of the Governor & Oo. of the Bank of 
Ireland, In collateral account with 
D. & F., both of the M. Ba^. Phe 
Jd. Bank stopped payment ^ J'By, 

1885v A^was border 

absconded, & on Oct. 1, 1885, an orae 
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was made that the estate SindcvcM of 
D. & F. In the £40,000 ComoU if 
£60,000 New Tbroo Per (>nt . j^tocic 
should vest in B. & t4io 1 quh ^ 

1^0 of D. & tho 

The liquiclutors placed D. on the Ust 
nf f'ontributorieH in rospoefc of tho oOl 
sha^ & made a call thereon ; & they 
nCrroiniired D. to join with them 
Iti rcalisini? tho stock. D. claimed to 
be inderanifled against tho calls out of 
those stocks : —Held : aa aghast 

creditors, D. had no su^ rljmt of 

Ind0maii,y.— Rc Munster Bank, Lto. 
(DnxoN'B Claim) (1886), 17 L. R. Ir. 
kl.— IB. 



Cases efSSa^iWG^ 






6455*. - — JMnt ^Mr^ierlAtp il^^ttMior 
member ol fl^e up ^ a co« 

ihe liquidator scnigbt to iset <oif agaiBst a debt 
due by the co. to a creditor a debt alleged 
to be due to the co. by a partnership nrm 
of which the creditor was a member: — 
B^ld: the aUeged debt of the partnership 
firm being a Jomt dc not a joint & several 
debt* it could not be set off against the sepa- 
rate debt due by the co. to the partner.— 
Me Pbnkington A; Owen, Ltd., [10251 Ch. 
826 ; 95 L. J. Oh. 98 ; 134 L. T. 66 ; 41 
T. L. K. 657 ; 69 Sol. Jo. 759; [1926] B. A 
O. R. 39, C. A. 

6456. Add, Annotcdion : — Retd. JRe Clemmons 
Aluminium (1024), 94 L. J. K. B. 487. 

6457a. Lump sum compensation payable to work- 
man—“ Rights capable of being transferred."*] 

— ^An injured workman received weekly pay- 
ments of compensation from his employer, 
who was a limited co. insured with a mutual 
indemnity co., until the date of commence- 
ment of winding it up. The indemnity co. 
was only liable under its contract of insurance 
to indemnify the employer for six weeks after 
it commenced to be wound up, & accordingly 
only paid compensation to the workman for 
a further six weeks, when its liability to the 
employer under the contract ceased. The 
workman took out a summons in the winding- 


up of the bo. datmtug ^ 

to all other debts for the lurhp sum for 
which, at the auumenoement of the wiudiug- 
up his .weekly payments could have been 
r^eemed to the extent to which Ihe lia- 
bility of the insurers to the workman was less 
than the liability of the co. to the workman. 
He claimed that that was the combined effect 
of, sect. 264 of CJos. Act, 1929 (c. 23), A sect. 7 
of Workmen’s Compensation Act, 1925 (c. 84). 
The contract between the indemnity co. A 
the employer, was such as was mentioned in 
sect. 7 of 1925 Act, though the rights of the 
employers capable of being transferred to A 
vested in the appct. were in fact less than his 
rights against his employers, in other words, 
' his employer was not fuUy insured. Sect. 264 
of Cos. Act, 1929 (c. 23), provides for com- 
pensation to be paid in priority, unless there 
is a contract with insurers under which by 
virtue of sect. 7 of 1925 Act there are rights 
capable of being transferred to the work- 
man : — Held : in view of the fact that there 
were “ rights capable of being transferred ” 
within sect. 264 (1) {d) of Cos. Act, 1929 
(c. 23), such sect, gave no priority right in 
the winding-up. 

Summons dismissed . — Be Whitehaven 
Colliery Co., Ltd. (1936), 28 B. W. C. C. 1. 

6^60, Add, Citations L. T. 1; [1923] 

B. A 0. R. 114; affg, S. 0. suh nom. 


PART III. SECT. 36 SUB-SECT. 11.-— 
D. (a). 

f i. .]_In the distribution 

of the assets of a bkpt. co. (consisting 
of personal property, insuitlcient to 
pay in full all cltilms now in question), 
which CO, had carried on business in 
Toronto, Ontario, the following 
claimants were, for reasons stated 
below, held entitled to payment accord- 
ing to the following order of priority : 
0 ) the Treasurer of the Province of 
Ontario (for tax under Corpns. Tax 
Act, R. 8. O., 1927); (2) the City of 
Toronto (for business tax imposed 
under Assessment Act,B. S. 0., 1927), 
& the Toronto Electric Comrs. (for 
supply of electrical energy rmder 
Public Utilities Act, R. S. O., 1927) ; 
(3) the landlord ; (4) the custodian & 
th(3 trustee (for costs, fees & expenses) ; 
(^) the Workmen’s Compensation 
Board (for indebtedness under the 
Workmen’s Compensation Act, K. S. O., 
1927, c. 179); (C) the Minister of 

National Revenue (for sales tax im- 
posed under the Special War Revenue 
Act, R. 8, C., 1927, c. 

General Firerroofing Co. of Can- 
ada. Ltd., [1937] S. C. R. 150; 2 

D. L. R, 30.-— CAN. 

h i. — — JRerd .] — A landlord of a 
eo. In liquidation has a preferential 
claim to payment up to three months’ 
-rent, where there are goods on the 

S remises to that value at the date of 
quldation.- — SnuivKs & McKenzie 
Ptt., Ltd., [1926] V. L. R. 563 ; 48 
A. L. T. 99 ; [1926] Argus L. R. 442.— 
AUS. 

h ii. P. He Carpenter Hales & 
Co., Ltd. {1926), 26 8. R. N. S. W. 
420 ; 43 N. 8. W, W. N. 116.— AUS. 

sk. Insolvency Act, 192^— Whether 
applicable.] — In the winding up of an 
insolvent co., sect. 207 of Cos. Act, 
1928, does not apply the rules as to 
priority of debts contained in the 
Insolvency Act, 1928 . — Be EuTROpe 
(W. H.j & Sons Ptt., Ltd., [19323 
V. L. R. 124 ; Argos L. R. 161.— 
AUS. 

PART in. SECT. 86, SUB-SECT. 11.— 
D, (b). 

■in. Price of wheat suppHeA ttnder 


State wheat scheme.] — The Minister 
charged with the adnilnlstration of 
Wheat Marketing Acts sold a quantity 
of wheat to a oo. which before payment 
went into liquidation : — Held : the 
debt being a Crown debt, the Minister 
was entitled to priority of payment in 
the administration of the assets of the 
co. In the winding up of a co. the 
Crown is not bound by the provisions 
of Cos. Act, 1893, & its amend- 
ments. — Tte OcKEBBT & Co., Ltd. 
(1922), 25 W. A. L. R. 26,— AUS. 

sn. Price, of cool from State coal mine.] 
— The Victorian Railways Comrs. 
supplied coal from the Victorian State 
Coal Mine to a co. which subsequently 
went Into vohmtary liquidation. The 
Comrs. lodged a proof of debt with the 
liquidator in respect of the price of the 
coal, but, after having received two 
dividends, they claimed priority over 
the other cr^itors on the groimd 
that the amount due was a debt due 
to the Crown : — Held : the debt was 
one due to the Crown, & was entitled 
to priority over the other debts of the 
CO., Cos. Act, 1928, ss. 186, 208, not 
affecting Crown debts. — Re Oriental 
Holdinor Pty., 11931] V. L. R. 279 ; 
Argus L. R. 266.— AUS. 

80. DeM due to public Board. ] — Meat 
Industry Act, 1913, No. 69 (N. 8. W.), 
established a Board to adinlnl«»tep the 
Act. The Governor had power to 
veto certain of Its actions. The Boord 
had wide powers, which It exorcised 
at its discretion ; any power of inter- 
ference which a Minister of the Crown 
possessed was not such os to make the 
acts of administration his acts. Money 
received by the Board was not paid 
into the general funds of the State, 
bnt to its own fund ; — Held .• a debt 
due to the Board was not a debt due 
to the Crown. — Meteopolttan Meat 
iNDvaTRY Board v. Sheep y, [1927] 
A. C. 899; 137 L. T. 782; 43 T. L. R. 
701, P. a— AUS, 

8p« Conlrihwtiona under Unemplny^ 
ment Insurance Acts,] — *A co, was being 
wound up by the ct. under the pro- 
visions of the Companies (Consolida- 
tion) Act, 1908, &, in answer to the 
adrertisement tor olaizns against the 
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CO., the liquidator received from the 
Department of Industry & Commerce 
a claim in respect of impaid oontjpibu- 
tions under the Unemployment In- 
surance Acts in respect of workmen 
employed by the co. Portion of the 
amount was claimed as a preferential 
payment under Unemployment In- 
suiance Act, 1920, s. 26 (1), In respect 
of contributions payable by the co. 
during the four months before the 
oommencement of the winding up as 
specified In that sect., & the oolance 
was claimed as a State debt to rank 
next after the preferential debts & In 
mioiity to the ordinary creditors : — 
Belrl : the claim of the Department 
other than such portion as was payable 
under sect. 2B (1), was not payable In 
priority to the claims of the general 
creditors of the co.- — Re A. & B. TaXts, 
Ltd., (19313 I. R. 87.— IR. 


sq. Bamaffes for breach of contract. } — 
Held : the Crown, in the right of the 
Dominion Govt., had priority, in 
respect of its claim for imliquidated 
damages for breach by the ship- 
building co. of a contract for the build - 
Ing of ships, over the claims of a city 
oorpn. & electric comrs. for taxes & 
the price of power supplied. — Toronto 
(City) & Toronto Electric Comrs. 
V. Wade, [19311 4 D. L. R. 928 ; O. R. 
470 ; affd., [1982] 3 D. L. R. 609 ; 
O. R. 600.— CAN. 


»t. Extent of priority .] — Creditors 
whose claims have arisen subsequently 
to the liquidation & have been projjerly 
incurred by the liquidator in the course 
of the winding up have priority over 
the claims of the creditors which arose 
before the liquidation, except claims 
by the Oown of equal or higher degree, 
& except the claims of the execution 
creditor to the amount of the value 
of his security. Debts due to the 
Postmaster-General, the Deputy 
Federal Comr. of Taxation, & the 
State Comr. of Taxation are entitled 
to priority over the claims of unsecured 
creditors of equal degree, but are 
postponed to the debts of secured 
creditors, & to the extent of their 
security Millikoen*8, Ltd., 

(19343 S. A. 8. R. 72.— AUS 



Wl&to X,) Ic Gb* 

4nnolaiiiww ; — Ref4. jR^ Winget, Bum 
Winget, [1024] 1 Ch. 650 ; Be Oockell, 
e^. A<-a., [1931] 1 Oil. 880. 

6402« Add. AnnotaUona : — Reid, Be Winget, Bum 
V. Winget, [1924] 1 Oh. 660 ; A.-G. v. Jackson 
(1932), 48 T. h. R. 2.61. 

Rates paid by dlreetor^Preferential ‘ 
rights of director.]— jBe LAHPiiXroH Ibon Orb 
Oo,, No. 3106a, anie, ^ 

6466. Add. Annotation ; — Retd, A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 

6467. Add. Annotation : — Retd. Be Clemmons 
Aluminium (1924), 94 L. J. K. B. 487. 

6472a. No exclusive employment — Or • 

fixed hours.] — A nglo- Austrian Confection- 
ary Oo., Lto., Bartlett v . The Company 
(1912), Y. S. C. P. 

6477a. .] — Be General Radio Co.. 

Ltd., First Co-operative Investment 
Trust. Ltd. v . The Co., [1929] W. N. 172. 

6500. Add. Annotation : — Refd. Be Houlder, [1929] 

1 Ch. 205. 

6506. Add. Annotation : — Apld. Be Agricultural 
Wholesale Soc., [1929] 2 Ch. 261. 

6513a. From rejection of proof.] — claim 

was made against a co. in liquidation for 
damages. The liquidator issued a summons 
to have it determined whether the claims 
should be allowed &; the judge made an order 
for an inquiry inl-o the amount of damage 
sustained <fc that the claimant be permitted 
to prove for the sum so ascertained. The 
damages were so ascertained by the registrar 
& a proof carried in. Tlie liquidator rejected 
the proof on the ground that a shareholder, 
while retaining his shares, cannot claim 
damages in respect of any loss in respect of 
his shares : — Held : this objection was too 
late. It should have been taken on the 
hearing of the summons or on appeal there- 
from. — Be Aynek Syndicate, Ltd., [1930] 

1 All E. R, 400. 


VtoL 

6617a, Right to consider set-off,}— *A 
when examining a proof of debt 
to its adhesion or rejection, is ^ 
to examine a set-off to such proof, if it # 
matter of account, in order to arrive at 
amount, if any, for which the proof ia to Iw 
^owed.— Re National Whole Meal Bbbai^ 
& Biscuit Co., [1892] 2 Ch. 467 ; 67 L. T, 
293 ; 40 W. R. 691 ; 36 Sol. Jo. i 

6533a. On footing that company insolvents 

Company found solvent— Right to prove lor 
balance.] — A compulsory order having been 
made for the winding up of a co. on the 
ground of its being just & equitable to make 
such an order, the costs or the co. of the 
petition were taxed & paid out of the assets 
on the basis that it was insolvent. The co. 
was ultimately found to be solvent, &; the 
solr. claimed to prove in the liquidation 
for the balance of his bill of costs, being solr. 

client costs incurred upon the instructions 
of the co. tSc its directors in opposing the 
petition. The liquidator rejected the proof 
on the ground that the amount claimed repre- 
sented costs ah'eady taxed off the bill, the 
registrar upheld his decision on the ground 
that there was no right of proof for any costs 
beyond the taxed costs of the petition under 
r. 192 of the Winding-up Rules, 1929 : — 
Held : the solr. was entitled to prove for any 
unpaid balance of costs due to him from the 
co., there being nothing to the contrary 
contained or implied in r. 192, which was 
concerned with the priorities of different sets 
“of costs incurred in winding up. There being 
sufficient to pay all creditors in full, the co.’s 
solr. was entitled to be paid lus costs os 
between solr. & client, &; the liquidator was 
ordered to admit the proof, subject to taxa- 
tion if he so desired. — Re 0. B. & M. (Tailors), 
Ltd., [19321 1 Ch. 17 ; 101 L. J. Oh. 6 ; 146 
L. T. 118 ; [1031] B. & 0. R. 69 ; 75 ^iol. Jo. 797. 

6549a. Costs of summons by debenture- 

holders.] — ^The directors of a co. registered 
under 1862 Act, being empowered by their 
articles to borrow on debenture bonds any 
sums necessary for the business of the co., 


PART III. SECT. 36, SUB-SECT. ll.~ 
D. (c), 

Bt. Municipal taxes iSb taxes due to 
Public Utilities Commission — Payable 
before Crown claims.}— Re Inter- 
national Metal Works, Ltd., Ex p. 
R., [1925J I D. L. R. 309 ; 6 C. R. B. 
376.— CAN. 


PART III. SECT. 36. SUB-SECT. 11.— 
D. (d), 

a 1. .] — IJeld : a director of the 

CO., the secretary, a floor-manager & 
host, an entertainer & the members of 
a band of musicians did not come 
within the definition of “ dork or 
servant in s. 208 (1) (c) of Cos. Act, 
1915, & were therefore not entitled 
under the section to preferential claims 
for salary or waxes . — Re Esplanade 
Theatre Ltd. (In Liqoidation) 
(1929). V. L. R. 237 ; Arxus L. R. 
198.— AUS. 


946) l. Meaning of “ going 

into Zi^wtofimi.”]-~'Bkpcy. Is a “ going 
into liquidation ** within sect. 100 
(1) (6) of Cos. Act. R. 8. O., 1927.— 
Davki’' V. Gibson, [1930] 3 D. L. R. 
606; 65 0. L. R. ^9 : 11 C. B. R. 
341 ; affg., [1930] 2 D. L. R. 139 ; 64 
O. L. R. 627 ; 11 C. B. R.* 138.— CAN. 


ft. Effect of Bankruptcy Act, s. 
48 (4).]— The above sect, does not 
restrict the amount of the debt tor 


wliich an ofiioer, director or sharehoJder 
of a oo., which has made an authorised 
assignment, may In the first instance 
prove, & postpone the right to prove 
for the balance until all other creditors 
have been paid In full, but while allow- 
ing him to prove lor the full amount of 
his claim, it merely restricts the 
amount of payment or satisfaction In 
the aggregate which he may receive 
on account of his claim as proven until 
claims of other creditors have been 
satisfied. — Re Caloaby Furniture 
Store. Ltd. & Hioos, [19241 2 D. L. R. 
308 ; [1924] 1 W, W, li. 1137 ; 4 

C. B. R. 638.— CAN. 

PART III. SECT. 86. SUB-SECT. 11.— 
E. (a). 

8V. Not bondholders under un- 
registered trust mortgage.) — Re Beaver 
Truck Co. (Ont.). [19263 1 D. L. 11. 71. 
—CAN. 

iw. Bojidholders — Notwithstanding 
abandonment of lien against purchaser 
of assets.) — Re St. John River Log 
Driving Oo. (N. B.). [10271 3 D. L. R. 
800.— CAN. 

PART HI. SECT. 36, SUB-SECT. 11.— 
E. (b). 

6490 i. Whether proof for total mm 
due at time of claim — Where securities 
revised before claim.) — Where a secured 
creditor realises on his securities lum- 
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self without sending in a claim to the 
liquidator or valuing his securities, ho 
is debarred from ranking on the estate 
for any deficiency, & must be regarded 
as standing outside the liquidation 
proooedings. — M cFarland v . London 

6 Lancashire Guarantee & Accident 
Co. (Can,), [19271 3 D. L. K. 67.— 
GAN. 

sy. Whether interest on balance after 
security exhausted can be added.] — In 
the liquidation proceedings of an 
insolvent co. a secured creditor affctir 
having exhausted his security cannot 
in proving as regards the balance of his 
debt unsatisfied include inUjrest after 
the date of the winding up (»rder.— 
OpPENUElMER V. MoOLA (1929), 1. h. li. 

7 Ran. 514.— IND. 


ART III. SECT. 36, SUB-SECT. 12.— 
B. (d). 

6628 i. Pirn on fund recovered by his 
'crtio ns— Costs incurred before, unndmy 
^^j, und not under control of et>urt.\— 
petition for a cliargiiig order was 
‘csented by a law agent who had 
covered a fund for a company 
gistoriid in England. Tlie ct. granted 
e order, notwithstanding the volun- 
ry of the company 8: 

e payment over (d the fimd to the 
uidator in England. — l^llUP v. 
(1911), 48 8c. L. R. 947,— 



% 

Cases 6649a— 6579(u English and Empibb Diobst SuppLEMSara 


in Dec. 1866, issued twenty debentures of 
£100 each, all in the same form, by which 
they pledged the pj^op^rty belon^ng to 
us for the time being during the subsistence 
of the debenture, with all the buildings & 
stock on, <&; connected with, our said property, 
& all the receipts So revenues to arise there- 
from ” ; So declared that the entire debenture 
loan So interest should be a first charge on 
“ our undertaking So property So receipts So 
revenues aforesaid.** The business of the 
CO. was to buy So sell land, to build, buy. So 
sell houses, to furnish houses for hotels, So 
to capy on the business of hotel keepers. A 
winding-up order having been m^e, the 
liquidator proceeded to sell certain freehold & 
leasehold estate belonging to the co. ; but 
the purchaser refused to complete unless 
the debenture-holders were satisfied. The 
debenture-holders thereimon took out a 
summons in Chambers : — Held : after making 
all just allowances to the liquidator in realising 
the fund, the debenture-holders, applying 
by way of summons in the matter of the 
winding up, were entitled to their costs, as 
well as to their principal & interest, out of the 
fund, in priority to oU other charges- — He 
Mabine Mansions Co. (1867), L. R. 4 Eq. 
601 ; 37 L. J. Ch. 113 ; 17 L. T. 60. 

Annotation : — FoUd. Re Oriental Hotels Co.. Perry v. 

Oriental Hotels Co. (1871), h. R. 12 Eq. 126. 

6556a. Payment of dividend to creditors of private 
company — Surplus assets handed over to con- 
tributories — Validity.] — Ditoham v, Miixeb, 
No. 6959b, ante. 

6558a. Deduction of sur-tax from shares of mem- 
bers.] — private co. to which Finance Act, 
1922 (c. 17), s. 21, applied, having gone into 
voluntary liquidation, there was a large 
surplus for distribution amongst the holders 
of preference & ordinary shares. The Special 
Comrs. of Income Tax having given a direction 
under ‘that sect, that the surplus must be 
deemed to be the undistributed income of the 
members for the purposes of sur-tax, assessed 
the CO. to sur-tax for the previous financial 
year, So apportioned the tax among the 
members in accordance with their holdings, 
some being liable to pay stir-tax, & others not 
so liable. Notices of the charge were served 
upon the members liable, but none of them 
elected to pay the tax within the prescribed 
period of twenty-eight days, & notice having 
then been served upon the co., the liquidator 
paid the tax so assessed : — Held : in dis- 
tributing the balance of the surplus among 
the members the liquidator, having regard 
to Finance Act, 1922 (c. 17), Sched. I., 
para. 8, must bring into accoimt the sur-tax 
so paid against the amounts receivable by 
the members in respect of their incomes from 
their holdings of preference So ordinary shares 


in the co. — -i^e Drew (Aiexandsib) So Sons, 
Ltd., [1086] Ch. 93 ; 104 L. J. Oh. 78 j 162 
L. T. 281 ; 61 T. L. R. 113 ; 78 Sol. Jo. 876 ; 
[1934^5] B. & O. R. 230. 

6663. Add. Annotation : — ^ApW. Sugden v. Urban 
Fire Insurance Oo. (1980), 76 Sol* Jo. 60. 

6566. Add. Annotations : — Refd. Biddulph So Dis- 
trict Agricultural Soc. v. Agricultui^ Whole- 
sale SoQ. (1026), 06 L. J. C5i. 576; Be Wfits 
So Somerset Farmers (1028), 08 L. J. Oh. 17. 

6567. Add. Annotations : — As to (2) Oonsd. Col- 
laroy Oo. v. GifiEard, [1028] Oh. 144. FoM. Re 
John Dry Steam Tugs, Ltd., [1932] 1 Oh. 694. 

6569a. IVhat are.] — A limited co.*s memo- 

randum of assocn. provided that the 
preference shareholders should be entitled 
* * in a winding up to such a share of the 
surplus assets as shall provide for the holders 
of preference shares an amount per share equal 
to one-half of the amount per share provided 
for the holders of ordin^y shares, but so 
that the total sum so provided for the holders 
of the preference shares shall not exceed five 
shillmgs per share, the preference share- 
holders bemg entitled to no further participa- 
tion in the profits or assets ** : — Held : the 
expression “ surplus assets ** meant what was 
left after the payment of debts So the repay- 
ment of the whole of the preference So 
ordinary capital. — Be Ditnstabie Portland 
Cement Oo., Ltd. (1032), 48 T. L. R. 223 ; 
76 Sol. Jo. 96. 

6576. Add. Annotation : — Consd. Be Vooalion 
(Foreign), Ltd. (1932), 48 T. L. E. 625. 

6678. Add. Annotation : — Consd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. B. 526. 

6579. Add. Annotation : — Consd. Be Vocalion 
(Foreign), Ltd. (1932), 48 T. L. B. 625. 

8579a. .]~1929 Act, s. 177, by 

which no action or proceeding shall be con- 
tinued or begun without the ct.*s leave against 
a co. after the making of a winding-up 
order against, or the appointment of a pro- 
visional liquidator of, the co., does not 
apply to proceedings abroad. But proceed- 
ings abro^ by a person or corpn. within the 
ct.*s jurisdiction can be restrained by the 
ct., in the exercise of its equitable jurisdiction 
in personam, if that person has been properly 
served, within the jurisdiction, with the ct.*s 
order restraining the proceedings. Where, 
however, a foreign co. registered in a foreign 
country So also in England, or other foreign 
creditor within the ct.*s jurisdiction, has 
given credit to an English co. registered So 
fading in the foreign coimtry, knowing the 
English co. to have attachable assets there, 
the ct. will not exercise its equitable juris- 
diction in personam to restrain proceedings 
abroad, since it would not be just or equit- 


PART III. SECT. 86, SUB-SECT. 12. — C. assets of the oo, has been made prior 

t*. Judgmmt credUor — Right to to the presentation of the petition for 

<nterc«l.}L-On the Uqnidatlon of a winding up, are entitled to bo paid 

00 . Judgment creditors who obtained their ohdms in priority to petitioner’s 

their Judgments after the commence* ^ liquidator’s costs & the Hquldator’s 

meut of the liq^datlon as well as those remuneration, notwithstanding that 

who obtained ^eir Judgments prior no sale has been effected prior to the 

thereto held alike enrit^ to Interest presentation of the peUtlon.— Ec 

out of any surplus remaining after Whtterock Quarbies, Ltd., [1988] 

payment of all the principal debts. — !• R* 363. — IR. 

Re Colonial AsstmAKOS Oo. (Man.), 

[1928] 8 W. W. R. 703.— CAN. PART IIL SECT. 86, SUB-SECT. 12.— 

sb. Seizure before wimditw up — 

ZMorifi/.]— In the winding up of a oo. m 1. — — Re Smxbtons, Ltd. (In 
judgment creditors of the co., In re- Liquidation), £19281 N. Z. L. R. 190. 
speot of whose debts a seizure of the — N.Z. 


PART in. SECT. 36, SUB-SECT. 18 .— 
A. 

P j, igale by mortgaqeeB in 

poBBcaaicn.] — A oo. being In liquidation, 
the mtgees. went into possession prior 
to the issue of the wtndlng*up order. 
The liquidator sought to restrain the 
mtgees. from selling without the 
sanction of the ct., on the ground that 
such sale would be a ** proceeding 
against the oo,*’ -HeW ; the mtgees. 
were proceeding rightfully^ — Be BRmsH 
OOLUKBIA Tib & Oo, 

14 B. 0. R. 81 J 9 W. L. R. 495, 
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able to restrain them on the ground either 
that the forei^ co. or creditor is within the 
ot.’s jurisdiction or that the foreign co. or 
creditor can be served with proceedings in 
England* If the ^Er^lish co* is wound up 
by the ct., & its forei^ branch is wound up 
by the foreign ct., the foreign co. or other 
creditor is free to prove the debt in the foreign 
country &, subject to the lex fori^ to bring 
an action there . — Re Vooauon (Foreign), 
Ltd., [1932] 2 Ch. 196 ; 102 L. J. Oh. 42 ; 
148 L. T. 169 ; 48 T. L. R, 626 ; [1933] 
B. & O. R. 1. 

0581. Add, Citation :—ajfd,, [1867] W. N. 178, L. JJ. 

6591. Add, AnnoicUion : — Retd. Re Keystone 
Knitting Mills Trade Mk., [1929] 1 Ch. 92. 

6610. Add, AnnoicUion : — Consd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 626. 

6616. Add, Annotation : — ^Refd. Re Winterbottom 
(Leeds), Ltd., [1937] 2 All E. R. 232. 

6619. Add, Annotation: — As to (1) Held. Re 
Winterbottom (I^eeds), Ltd., [1937] 2 All 
E. li. 232. 

6624a. Delivery to liquidator — 1929 Act, 

s. 269 — Charge for costs of execution — What 
costs included.] — The costs of the execution 
referred to in Cos. Act, 1929, s. 269 (1), are 
limited to the sheriff’s costs & do not include 
the judgment creditors’ costs of issuing & 
serving the writ on the sheriff. — Re Woods 
(Bristol), Ltd., [1931] 2 Oh, 320 ; 100 L. J. 
Oh. 336 ; 146 L. T. 444 ; 47 T. L. R. 464 ; 
76 Sol. Jo. 458 ; [1931] B. & 0. R. 17. 

6627. After this case add: — See, now, 1929 Act, 
8. 268. 

6649. After this case add : — 

.] — See, now, 1929 Act, s. 268. 

6663. Add, Annotations : — Retd. Re South Rhondda 
Colliery Oo. (1898), Ltd, (1928), 72 Sol. Jo. 463; 
Gerard v. Worth of Paris, Ltd., [1936] 2 
All E. R. 905. 

6669. Add, Annotation: — Retd. Re Beni-Falkai 
Mining Oo., [1934] Oh. 406. 

6717a. .] — The High Ot. has jurisdiction to 

transfer winding-up proceedings from the 
High Ct. to any ct. which has jurisdiction 


V(rt. X. — Companies. Casas 


to Wind up cos., & can transfer prodeedis^^r 
m the winding up of a co. with a cjsapiml ' 
exceeding £10,000 to a county ct. having , 
winding-up jurisdiction. — Re VhrkoN 
Heaton Co., Ltd., [1936] Oh. 289 106 
L. J. Oh. 115 ; 154 L. T. 374 ; 52 T. L. R. 
150 ; 80 Sol, Jo. 33 ; [1934~5] B. & 0. R. 306. 

6718. Add. Annotaliori Dlstd. Re Vernon Heaton 
Co., [1936] Ch. 289. 

6727. Add, Annotation : — Retd. Re Yagerphone, 
Ltd., [1935] Ch. 392. ^ 


6727a. -.]™The joint liquidators in 

the voluntary winding up of a co. recovered 
a sum of money alleged to have been paid to 
a creditor by the co. by way of fraudulent 
preference. A debenture holder took out 
a summons in the liquidation for an order 
that the money recovered from the creditor 
should be paid to the receiver of the property 
charged by the debenture: — Held: the 
money did not become part of the general 
assets of the co., but was a sum of money 
received by the liquidators & impressed in 
their hands with a trust for those creditors 
among whom the assets of the co. were dis-' 
tributable . — Re Yageb-phone, Ltd., [1936] 
Oh. 392 ; 104 L. J. Ch. 156; 162 L. T. 
656 ; 51 T. L. R. 226 ; 79 Sol. Jo. 102 ; 
[1934-5] B. & C. R. 240. 

6781- After this case add : — 


^y-^See, now, 1929 Act. s. 265 (2). 

6731a. Necessity for dishonesty.] — Re Patrick & 
Lyon, Ltd., No. 3353b, ante, 

6740. Add, Annotation : — Retd. Re Lloyd’s Fur- 
niture Palace, Evans v, Lloyd’s Furniture 
Palace, [1926] Oh. 853. 

6741. Add, Annotations: — Consd. Re A Debtor, 
[1927] 1 Ch. 410. Expld. Re Fowler (B. P.), 
Ltd., [1937] 3 All E. R. 781. 

6745. Add, Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch, 615. 

6746. Add, Annotation : — Consd. Re Fenton, Ex p, 
Fenton Textile Assocn. (1930), 99 L. J . Ch. 358. 

Payment to principal creditor — To relieve 
surety.]— Where a payment has been made 
to a principal creditor with the intent to 
prefer a guarantor of the debt, Bkpcy. Act, 


PART HI. SECT. 36, SUB-SECT, 18.— 
C. (a). 

sgr. Action for neoliffence .] — Whore It 
is allfHired that throtujrh the Degligont 
handling of an asset of a oo. a tort 
was committed after the maklngr of a 
wlndlng-up order, the claim of the 
injured party for damages does not 
fall within the language of sect. 136 
of Wlndlng-up Act ; &, therefore, 

leave should be grants under sect. 21 
of said Aot to ooxhmenoe an action 
against the oo. if suoh action is not 
barred by a statutory limitation. 
Where such an action has been begun 
without leave before the expiration of 
the time prescribed by statute for 
bringing such an action, a mmc pro 
tunc order ^vlng leave to bring the 
action should not be granted after 
said period has expired . — Be Q, B. 
Wood, Ltd., Spivak v. Lex, [1932] 3 
W, W. B. 625 ; 40 Man. L. R. 613.— 
CAN. 

PART III. SECT. 36. SUB^SEOT. 13.— 
C. (b) U. 

«k* AMion against insurtmee com- 
panu — By iaiivred third party, ^ — ^In an 
action for dama^ for personal 
injuries through being run dote by a 
car, pursuer obtained a deo)^ in 
absence against the owner of the car Sl 


on his failing to make payment, used 
arrestments In the hands of the insur- 
anoe co. with whom defender was 
insm^d against third party rlslss & 
brought an action of forthcoming. 
While this action was pending the 
insurance co., which hod its registered 
oflaoe In Englaud & a place of business 
In Scotland, was ordered to bo wound 
up : — Held : in view of Oos. Aot, 1 929, 
sects. 177 & 380, the action couJd not 
proceed without the leave of the ot. 
which had pronoimoed the winding-up 
order, & action sisted until leave of 
the English ot. should be obtained. — 
Mabtin t>. Port of Manchester 
INSCB. CJo.. [19341 S. C. 143.— SOOT. 

PART m. SECT. 36, SUB-SECT. 18.— 
D. (a). 

n. Add ** revsd, 23 A. B- 426.*' 

PART III. SECT. 36. SUB-SECT. 13.~ 
D. (o). ^ ^ 

sb. Writ filed after winding-up order. ] 
---Held : not to constitute a lien, even 
for costs, against the property of a 
in liquidation.— Be hKrrqn Cor.- 
D. JLi. it. 


part III, SECT. SUB-SECT. 16.— 
0741 i. Debt due to direetora—Bei^off 
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against amount unpaid on shares ,] — 
Miohell V, Booth (1928), S. A. S. R. 
367.— AUS. 


■d. General ruU .] — In order to 
establish a fraudulent preference it 
must be clear that the substantial & 
dominant view of debtor was to give 
a preference, & it is not sufficient that 
the creditor was in fact pit^ferrcd. — 
Re New Zealand ELKonticAi. ap- 
pliance & Engineering Co., Ltd , 
[1927] N. Z- L. B. 16.— N.Z. 


sf. Deposit of lea^e — T'o pr event 
rreAiitor cashing post-dated cheque. 
IVithiu the period of throe riionihw 
?rior to the bkpcy. of a a leaHC waM 
iepoeitod with a creditor of the 
vay of Becurity -.V to prevent the 
Wditor from cashing a post-dated 
ihociue which he field from tlie co. 

Helk ' as tJie purpose of the payinoiit 
vas to henoflt debUir & to save him 
rom creditors' prossurc. th^ was no 
‘randiilont preference. — Re Drogheda 
r DiBTUirf Co-oym^ Bociety, 
jTD. (1924), OS i. L. 1. 42.— IR. 

Loan of stock by directors to com- 
ortgage of stock — Assignment 
of redemption io directors,} — 

Booth, [1927] 8. A. S, B. 

76.— AUS. 



Cases 6746a— 6766b. English and Empibe Digest Supplement. 


1914: (c. 69), 8. 44, enables the liquidator in a 
compulsory winding up to recover payment 
from the person actually preferred. 

A private co., of which a father & son were 
the only directors & shareholders, was 
ordered to be wound up, & within the pre- 
ceding three months the son paid a sum of 
£1,503 odd into the co.’s bank to reduce an 
overdraft of the co. to secure which his father 
had given a guarantee. The liquidator 
claimed repayment of the sum being 
a fraudulent preference within 1908 Act, 
s. 210, &, a preliminary objection being 
raised that in any event no order for 
repayment could be made : — Held : the 
motive of the son in making the payment 
being to keep the business going, there was 
no fraudulent preference, & the summons 
must be dismissed. — Re Stanley (G.) & Co. 
[1925] Oh. 148; 94 L. J. Oh. 187; 133 
L. T. 37 ; 69 Sol. Jo. 36 ; [1925] B. & O. R. 1. 

Annotation : — CoDsd. He Lyons, Ex p. Barclays Bank, Ltd. 

V. Trustee (1934). 152 L. T. 201. 

6746b. Withdrawal of opposition — To motion for 
extension of time for registration of charge.] 

— The debtor co. of which applt. became the 
liquidator, deposited with resp. Trust title 
deeds of certain property to secure a sum 
of money owing by it to the Trust, agreeing 
to execute any necessary deed in respect of 
the property charged. The Trust did not 
register the charge within the prescribed time, 
& ten months afterwards applied to the 
Chancery Div. under 1929 Act, sect. 85, for 
an extension of the time for registration on 
the ground of inadvertence. The co., at the 
time of that application, was unable to pay 
its debts, & counsel were briefed on behalf 
of the co. to opjjose the application for 
extension of time, but before the hearing of 
the application the instmctions to oppose 
were withdrawn, an order was made for an 
extension of the time, & the charge was 
registered. An order for the compulsory 
winding up of the co, was made shortly 
afterwards, & the liquidator issued a sum- 
mons in the winding up claiming that the 
withdrawal of the opposition of the co. was 
the suffering by it of a judicial proceeding 
with a view of giving a creditor a preference, 
& therefore must be deemed fraudulent & 
void as against the liquidator, having regard 
to the provisions in Bkpcy. Act, 1914 (c. 69), 
s. 44, & 1929 Act, sect. 265. W., who gave 

instructions for the withdrawal of the 
opposition by the co., was a director of the 
CO. & managing director of the Trust : — 
Held : the onus was on the liquidator to 
satisfy the ct. that the dominant intention 
of the co. in withdrawing its opposition to the 
application for an extension of time was to 
prefer reaps. &, there being no dii*ect evidence 


of such an intention, an intent to prefer could 
not be inferred. — Peat (Sib William Henry) 

V. Gresham Trust, Ltd., [1934] A. C. 252 ; 
151 L. T. 63 ; 50 T. L. R. 345 ; suh nom. 
Re M. I. G. Trust, Ltd., 103 L. J, Ch. 173 ; 
[1934] B. & C. R. 33, H. L. 

Annotcdion : — ^Coxksd. Re Lyons, Ex p. Barclays Bank, Ltd. 

V. Trustee (1934). 152 L. T. 201. 

6756a. Order made without jurisdiction.] — By the 
rules of a mutual marine insurance assocn., 
which was not registered under the Com- 
panies Act, it was provided that all persons 
who effected an insurance with the assocn. 
should be members. No ship was to be 
insured for more than three-fourths of its 
value, the person insuring paid a deposit of 
255. per cent, on the amount of the insurance, 
& in case of the total loss of a vessel, the 
members were to pay the loser the amount 
for which he had insured it rateably, accord- 
ing to the amounts assured to them respec- 
tively. The assocn. consisted of more than 
twenty members. A vessel insured by R. 
was lost, & the amount of the loss was referred 
to arbitration. R. assigned his claim to his 
bankers, who obtained judgment in R.’s 
name on the award, &, not obtaining pay- 
ment, presented a petition to wind up the 
assocn., the petition stating that the assocn. 
consisted of more than seven members, but 
not stating that it consisted of more than 
twenty. The petition was served at the 
abandoned office of the assocn. which had 
ceased to carry on business, & the proper ad- 
vertisements were issued. On May 28, 1880, 
a winding-up order was made, no one appear- 
ing to oppose. In Nov. 1881, another 
member of the assocn. heard, for the first 
time, of the winding-up order, & within a 
week applied for leave to appeal against it : — 
Held : the order having been made by a 
superior ct. having jurisdiction in winding 
up, & having authority to decide as to its own 
competency, must, if the assocn. was one 
which ought not to be wound up, be treated 
merely as an erroneous order, <& not as an 
order void for want of jurisdiction, & that 
the proper manner of getting rid of it was by 
appeal. — Re Padstow Total Loss & Col- 
lision Assurance Assocn. (1882), 20 Ch. D. 
137 ; 51 L. J. Ch. 344 ; 45 L. T. 774 ; 30 

W. R. 326, C. A. 

Annotation : — CoiiBd. Re Bowling & Welby’8 Contract, 

[1895] 1 Ck. C63. 

6756b. Order of county court.] — This ct. will not 
entertain appeals from county ct. orders, 
unless the order appealed against has been 
completed & an office copy is produced for 
our inspection (Eve, J.). — Re Parkbs Gar- 
age (Swadlincoit:), Ltd., [1929] 1 Ch. 139 ; 
98 L. J. Ch. 9 ; 140 L. T. 174 ; 46 T. L. R. 
11 ; [1928] B. & C. R. 144, D. C. 


PART in. SECT. 36, SUB-SECT. 17. 

ik. Order of province,] — To enforce 
on order of tlie ot. of another province 
made under Winding-up Act the regis- 
trar should, on production thereof, 
enter It without direction as an order 
of the Supreme Ct. of British Columbia 
& proceed upon it as an ordinary 
record of that ot . — 'Re Homs: Bank 
or Canada Sc Windino-Up Act, 
[1925] 1 D. L. R. 734 ; 34 B. O. R. 
^21.'— CAN. 

PART III, SECT. 36. SUB-SEOT. 18.— C. 
t. Add “ revad. 14 8. C. R. 624." 

•i. Order diamissing teinding-up peti" 


Hon.] — Re Canada National Fir 
Insurance Co., [1931] 1 D. L. R. 761. 

*CAN. 

sm. Order placing name on Hat of 
ooifUribnt-ories.] — A judjge of the Supreme 
Ct. of Canada has jurisdiction to grant 
leave of appeal to this ct., under 
sect, 108 of Wliiding-Up Act, froin a 
judgment ordering that the name of a 
l)ersou should bo put on the list of 
contributories, its effect being to ^ 
liis liability at an amount over $2,000, 
although such judgment does not con- 
demn him to pay immediately a doiinite 
sum of money . — Re Joyce Dress 
Corpn., Ltd-, Horowitz v. Qreen- 
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BERG, [1934] S. C. R. 212 ; 3 D. L. R. 
10O.~~CAN. 

sp. Order refusing security for costs — 
Application by liquidator.] — ^An order 
refusing security for costs on applica- 
tion by a liquidator is not appealable. — 
Re Soldo WAY Mills Co. , Re Solloway , 
[193U] 3 D. L. R. 504 ; O. R. 416.— 
CAN. 


•ART III. SECT. 86. SUB-SECT. 18.— 
D. (a). 

e I, S. P. Re Dominion SHu*BaiiiD- 
STG & Repair Co., tl826) 8 

). L. R. 274 ; 59 O. L. R. 69.— CAN, 



V(d. X—Compaoies. Cam 6775—4874. 


6775, Add^ AnnoUtiiom Oomish Mutual 

Asece. v. I. B* Oam3»., A. 0, 281 ; 

Gi*eeiiberg v. Coop^t^, {1026] Ch. 667; 
Thoman v, KvauS) Jonas v, 3outh-W^ 
Lancashii^e <3oal* Owners* Assocn. (1926), 135 
L. X, 673. 

] — Be OONSOLIDATIDD SOITJCH 
Minbs Bejbp, Ltd., fl909] 1 Oh. 491 ; 
7B L. J. Oh. 326 ; 100 L. T, 319 ; 16 Mans. 
81, 0. A. 

Moaon to vaUxIato deH^onturs.] — 

Park Ward Co.. Ltd., No. 618eb. ante. 

6830. After this ca.se add : — 

--- — On property.]-— iS'ee, now, 1929 Act, 
s. 296. 

6857 . Add, Annotation r — Consd. Be Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 

6S57a. .] — A voluntary liquidator of a co. is 

not a trustee within Trustee Act, 1926 
(c. 19), s. 6$ (17), <te is not entitled to the 
indemnity j^ven to trustees by sect. 30 (1). — 
Be Windsor Steam Coal Co. (1901), Ltd., 
1-1928] Oh. 609 ; 97 L. J. Oh. 238 ; 72 Sol. Jo. 
335 ; 1 1928] B. & 0. R. 36 ; affd, on other 
grounds, [1929] 1 Oh. 151, 0. A. 

Anrmiation Eeld. Re Home & Colonial Influranoe Co., 
[ 1930 ] 1 Ch, 102 . 

6858a. When Investigating proof.]— Home 

6c Colonial Insurance Co., Ltd., No. 
6S58b, post, 

68581). Whether liable for negligence — ^On wrongful 
admission of proof.] — The H. Co. entered 
into an agreement for reinsuring marine risks 
with the !-<. Co. Later, it was voluntarily 
wound up, & H., the liquidator, agreed the 
1^. Co. *8 claim for a large sum, & paid divi- 
dends in respect of the claim. Following the 
practice of the co., B., notwithstanding the 
provisions of liitamp Act, 1891 (o, 39), & 
Marine Insurance Act, 1903 (c, 41), treated 


the agreement & the claim under it as valid. 
After the dissolution of the H. Co. he was 
advised that he should have disallowed the 
clai^, & the dissolution was annulled, but an 
action to recover the money was dismissed, 
as no mistake of fact by B, was proved. On 
a misfeasance summons by a creditor of the 
CO. t— JTcfd ; (1 ) a liquidator in the voluntary 
winding up of a limited eo. is not, apart 
from negligence, liable for wrongly admitting 
a. claim by an alleged creditor; (2) the 
liquidator did not, in the circumstances, 
fulfil his duty of investigating the claim of the 
L. Co., 6c was therefore liable as for mis- 
feasance under Cos. Act, 1908, s. 216, for 
admitting the claim of the L. Co. since it 
was in fact an invalid one ; (3) the Arts, of a 
limited co. cannot amount to a contract 
between the co. & its liquidator, 6c he could 
not therefore rely on an Art. absolving 
officers of the co. from liability except for 
fraud ; (4) the position of a liquidator 

examining a proof for admission or rejection 
in a winding-up is the same as that of a 
trustee in bkpcy. ; (6) in fixing the amount 
which a person liable for misfeasance under 
Cos. Act, 1908, s. 216, should be ordered to 
pay or contribute to the assets of the com- 
pany, the ct. has a discretion* 6c, in the 
special circumstances, the liquidator should 
be ordered to contribute, by way of com- 
pensation, only such a sum as would enable 
all creditors to be paid in full with interest at 
5 per cent. — He Home 6c Colonial Insitr- 
ANCE Co., Ltd,, [1930] 1 Ch. 102 ; nub nom. 
Be Home 6c Colonial Inhurance Co., 
May V, Barham, 99 L. J. Ch. 113 ; 142 L. T. 
207 ; [1929] B. 6c 0. R. 85. 

8874. Add, Annotations : — Consd. Chibbett v, 
Robinson (1924), 132 L. T. 26; Mudd v, 
Collins (1925), 133 L. T. 186. Dlstd. Reed v. 
Seymour (1927), 11 Tax Cas. 625 ; Henry v. 


PART ni. SECT, ae, sub-sect, is.— 
H. 

4p. Of direrims appealinu agairiHi 
order,] — The diroctors of a oo. that was 
ordered to be wound tip under Cos. 
Art retained in their hands oertaln 
moneys belonging to the oo. & spent 
them on an appeal filed by the co. 
against the order of the winding up. 
The appeal was unsuccessful & there 
was no order of appellate ot., allowing 
the coats of the co.*s advocates oat of 
the estate : — Held t the official liquida- 
tor could, under the directions of the 
ot., allow the expenditure, if incurred 
honAjid&f & up t)Q a reasonable extent. — 
Mooia/A V, Official Liquidator 
(1928), I. L. R. 7 Ran. 34.— IND. 


PART III. SECT. 86, SUB-SECT. 19.— 
1. 

so. Of creditor— Obtaining chargino 
i/rder,] — Re Saskatchewan Co-opbra* 
TiTK Elevator OO., Davidson v. 
Swanson (Sask.), (19281 2 W, W. R. 
2fiG.— CAN. 


ap« Amount — AppUcedion of K, B, 
rule 951.1 — Althou^ a petition for the 
wlndlng-up of a co. under Wlnding- 
np Act, R. S. C.f 1927, is dismlBSed, itis 
a proceeding under said Act, Sc K. B, 
fule 951, which limits certain costs to 
I860 Sc dlfiburaements, does not « 

thetoto . — Re Canadian National 

Insubancje Co. & Bbownstonb, [1931] 
1 W. W. H. 768 ; 2 D. L. R. 876 ,* 39 
Midi. L. R. 639 J 12 V, R. 838.— 
CAN. 


(iOTij a'WTvr. e; 


M^V 

588. — *CAN* 


J.S. 


PART III. SECT. 36. SUB-SBOT. 20. 

m 1. On powers of liquidator — 

Power to complete formal act after 
dissolution of compete/ — Kribh- 
NASWAMI NaIDU V. ANDI CBtETO (1927), 
I. L, R, 61 Mad- 881.— IND. 

q i. Orounda for granting or 

ref^j^ng.] — Re Albebni Pacific 
Lumber Co., Thomas v, Lawson (B. C.), 
(19271 3 D. L. R. 1120; {1927] 2 
W. W. R. 662.— CAN. 

PART ni. SECT. 37. SUB-9f5CT. 3.— B. 

4 i. Sudtdency of resolution .] — 

An extraoriiluary resolution for the 
winding up of a co„ that It cannot by 
reason of the pas^ng 8c enforcement 
of PiDhibltlon Act continue its busi- 
ness ** is not the equivalent of the 
exti*aordiuary resolution, Authorised 
by Cos. Act, R. 8. B. C., 1911 (o. 39), 
8. 226 (3), as it stood prior to Nov. 
1917, to the efloot that the oo. cannot 
by reason of Its llabilltlCB continue its 
business. — Duncan & Gray, Ltd. v. 
Silver Situno Brewicrv, (19261 4 
D^. R. 724 ; 119251 3 W. W. R. 675.— 

d ii. Resolution providing for 

liquidator to act \mder supervision of 
directors^ — Betd : highly objertion- 
able. — PARAStnmAM Dattaram Sham- 
Dasani v, Tata Industrial Bank, 
Ltd. (1928), 65 L. R. Ind. App. 274.— 
INB. 


tor, deft, disooverod that the 

was not legally a liquidator : — 

the doctrine of estoppel was not applic- 
able.— D uncan 6c Gray, Ltd. v. 
Silver Spring Brkwebt. (10251 4 
I). L. R. 724 : [1925] 3 W. W. R, 675.— 
CAN. 

sp. JAability for negligence — Sale of 
assets.]— An unsecured creditor of a 
limited 00 ., which had gone into 
voluntary liquidation & had been die- 
solved, sued the sole liquidator, in 
negligence, alleging, os a breach of 
duty to pltf., that the assets had been 
greatly in . excess of the amounts 
secured thereon, & that tiie liquidator 
had sold the equity of redemption of 
the oo. in those assets at a price for 
below its real valtie : — lidd : 
had no right of action in negligeuoe. — 
Franklin (Thomak) & Sons. Ltd. ?\ 
Cameron (1936), 36 S. R, N. s. w. 
28C ; 53 N. S. W. W. N. 36. AUS. 

PART HI. SECT. 37, SUB-SECT. 4.- ~ C. 

Q i, Whether in oum name .] — A 

receiver, as such, is Jiot entitied i-o 
briny an aefion iu his owt) oaine, since 
no property is vested in hini. A 
liquidator of a eo. in rolmi ap (i(iiiida~ 
tion is not, as such, entitled to bring 
an action in ids own name , i)nt must do 
fio In the name of the co.— B olton & 
Downs Butldino co., Ltd, v. Dau- 
UNO Downs BuumiNo Society, [1935} 


PART HI. SECT. 37, SUB-SECT. 4.— B. 

Bm. Pa^etit to person purporting to 
he UquiMor.f^bcre, after payment 
niftds to one p^urportlag to be a Uqniaa- 
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PART III. SECT. 87, SUB-SBOT. 4.— D. 

sp. Increase by court,] — ^Wher© the 
remuneration of a li^dator la a 
volant^ winding up nos been fixed 

20 
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Foster (Arthur), Henry v. Foster (Joseph) 
(1931), 115 L. T. 225. Expld. & Distd, Ship- 
way V, Skidmore (1932), 16 Tax Oas. 748 
Held. Seymour v, Reed, [1927] A. C. 554 
Benyon v. Thorpe (1928), 97 L. J. K. B. 705 
Dewhurst v. Hunter (1932), 146 L. T. 510 ; 
Stedeford r. Beloe, [1931] 2 K. B. 010. 

6875. Add* Annotation : — Consd. Craven- Ellis v* 
Canons, Ltd., [1936] 2 All E. R. 1060. 

6875a. Profit costs — Solicitor co-liquidator.] — 

One of two liquidators in the voluntary 
winding up of a limited co. was a solr., who 
acted on behalf of the other liquidator & 
himself in certain proceedings. The pro- 
ceedings resulted in a compromise by which, 
inter alia^ the liquidators’ costs were to be 
paid. On taxation of the costs it was objected 
that as the solr. was one of the liquidators 
he could not charge any profit costs for the 
work done bj’’ him in the proceedings. The 
liquidators contended that profit costs should 
be allowed on the principle that where one 
of two trustees acts on behalf of himself & 
his co-trustee in litigious proceedings he is 
entitled to charge his profit costs. The 
registrar held that that principle did not 
apply to one of two joint liquidators, on the 
ground that it was excluded by the Cos. 
(Winding-up) Rules, 1929, r. 158 : — Held : 
(1) the Cos, (Winding-up) Rules, 1929, r. 158, 
prohibits any arrangement for any remunera- 
tion beyond the remuneration to which a 
liquidator is entitled under 1929 Act, or the 
Cos. (Winding-up) Rules, 1929 ; (2) there 

must have been some ari*angement made 
between the two liquidators, whereby the 
solr. had become entitled to some i*emunera“ 
tion beyond that to which he was entitled 
under the Act or rules, & the solr. was 
therefore prohibited from receiving profit 
costs whilst acting as solr. for himself & his 
co-liquidator. — Re , Gertzenstbin, Ltd., 
[1987] Ch. 115 ; [1936] 3 All E. R. 341 ; 155 
L. T. 573 ; 53 T. L, R. 89 ; 80 Sol. Jo. 933 ; 
[1936-7] B. & C. R. 146. 

6878a. Review — ^Voluntary winding-up superseded 
by compulsory order.] — Wliero a members’ 
voluntary liquidation of a co. is superseded 
by compulsory liquidation, the ct. is em- 
powered by r. 192 (1) of Cos. (Winding-up) 
Rules, 1929, to review the amount of re- 
muneration fixed by the members of the co., 
during the voluntary liquidation, as payable 
to the voluntary liquidator. — Re Mortimers 
(London), Ltd., [1937] Ch. 289 ; [1937] 2 
All E. R. 304 ; 106 L. J. Ch. 164 ; 157 L. T. 
544 ; 53 T. L. R. 493 ; 81 Sol. Jo. 295 ; 
[1936-7] B. & C. R. 131. 

6880a. Costs of opposing petition for compulsory 
winding up — Disallowed on taxation. — 

Allowed to voluntary liquidator.] — ^A co. 

passed a resolution for volimtary winding up 
Five days later a petition was presented oy a 
creditor for a compulsory order, & a month 
later the usual compulsory order with the 
usual order as to costs was made. The 


voluntary liquidator appeared on the petition 
in opposition to it. On the taxation of costs 
the registarar disallowed certain items of costs 
incurred by the liquidator after the i*esolution 
but before the petition was heard, including 
the costs of consultations by the liquidator & 
of obtaining coimsel’s opinion. The solr. to 
the liquidator then brought in a fui*ther bill 
of costs, including items disallowed on the 
previous taxation, but allowable on a taxation 
between solr. & client ; — Held : these costs, 
which were costs incurred by the liquidator 
in opposing a compulsory order, were properly 
allowed, in the discretion of the ct. — Re 
Adler (William) & Co., Ltd., [1935] Ch. 
138 ; 104 L. J. Ch. 58 ; 152 L. T. 251 ; 78 
Sol. Jo. 898 ; [1934] B. & C. R. 150, C. A. 

6895. Add. Annotation : — Apld. Re Home 
Colonial Insce. (1929), 45 T. L. R. 658. 

6904a. By receiver — Liability of re- 

ceiver.] — T homas r. Todd, No. iOTOa, avte. 

6922a. Premiums paid to company — In 

respect of ultra vires extension of objects.] — 
A joint stock co. was formed under a deed 
describing its business as life assurance. 
Resolutions of extraordinary general meet- 
ings were regularly passed A confirmed for 
extending the business to mju'ine insurance. 
The marine business was mentioned in the 
annual returns to the registry office. & 
referred to in reports circulars, <Sr on one 
occasion a report on the marine business was 
sent out with the dividend warrants. A deed 
extending the purposes of the co. to sea risks 
was executed by some only of the share- 
holders ; but it/ did not appear that any 
shareholder had objected to the marine 
business being caiTied on. About one a 
half years after the commencement of the 
marine business the co. was wound up : — 
Held: (1) there was no such acquiescence 
by the shareholders as to entitle the holders 
of marine policies to prove in respect of 
them ; (2) the premiums paid might be 

proved against the co. — Re Phcenix I^ife 
Assurance Co., Burges & Stock’s Case 
(1862), 2 John. & H. 441 ; 31 L. J. Ch. 749 ; 
7 L. T. 191 ; 9 .Tur. N. S. 15 ; 10 W. R. 816 ; 
70 E. R. 1131. 

Annotation: — Consd. Sinclair v. Brougham, fl9l4] A. C. 

398. 

6924a. Claim by manager for loss of salary.] — 

Re Snow (W. R.) & Co., Ltd. (1930), 74 
Sol. Jo. 201. 

6934. Add. Annotation : — Refd. Re City Equitable 
Fire Insce. Co., [1930] 2 Ch. 293. 

6936. Add. Citations 130 L. T. I ; [1923] 

B. C, R. 114 ; affg. S. 0. sub nom. Re 
Webb (H. J.) <fc Co. (Smithfieli>, London) 
Ltd., [1922] 2 Ch. 369. 

Add. Annotations: — Refd. Re Winget, Burn 
V. Winget, [1924] 1 Ch. 550; Re CockeU, 
Jackson v. A.-G., [1931] 1 Ch. 389, C. A. 

6936a. Deduction of Income tax from payment 

of Interest by company on mortgage.] — A 


by a general meeting the ct. has power 
to increase that remuneration in a 
proper case . — He Brighton MoTOits 
P^Y., Ltd., (1032) V. L. R. 241 ; Argus 
L. R. 181.— AUS. 

PART III. SECT. 37, SUB-SECT. 8, 
6936 i. PrefermiicU debts — Crown 
debt9 .} — A oo., which Jbad given a 
mtge. to the Crown tinder Fruit 


Preserving Industry Act, 1913, which 
mtge. was transferred to the State 
Advances Account, went into voluntary 
liquidation : — Reid .* the Crown debt 
had priority. — TAsaiAN Prutt Paoring 
Absoox., Ltd. v. R., [19271 N. Z. h. JX. 
518.— N.Z, 

6986 il. .1— C. A. S. E., 

Ltd., a CO. incorporated in South 
Australia, went into voluntary liquida- 
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tion In South Australia. The co. owed 
debts (inter alia) to the Department of 
Agriculture & the Kailways Comr. in 
South Australia : — BcUi : in the wind- 
ing-up, those debts took priority os 
owing to the Crown. The co. also 
owed debts to the Railways Oomrs. of 
Now South Wales & Queensland : — 
Held : in the winding-up, these debts 
were due to the Govte. of the two 
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CO. having mortgaged all its property & 6950a* Postponed to income tax on profits 

assets, subsequently passed a resolution for made by liquidator.] — co. incorporated in 

voluntary winding up. Between the date of 1907 owned Sd worked mines & transport 

the mtge. & the commencement of the wind- facilities in Algeria under concessions from 

ing up the CO. made no profits, but paid three the French Govt. In Dec. 1925, the ct. 

several sums by way of interest on the mtge. sanctioned a scheme for the transfer to two 

less income tax. The co. never paid or French cos. of the whole of the co.’s under- 


accounted for such deductions of tax to the 
Inland Revenue Oomrs. : — Held : inasmuch 
as such deductions could not be said to 
answer the description of a tax assessed ” 
on the CO. within 1908 Act, s. 209 (1), the 
Crown could not be treated as having any 
preferential rights over other creditors in 
respect of it, & there was nothing in the 
language of the sub-sect, giving any priority 
to the debt. — Ue Land PaoPEnLBK, Ltd., 
[19271 1 Oh. 120 ; 95 L. J. Oh. 616 ; 136 L. T. 
48 j 42 T. L. R. 702 ; 70 Sol. Jo. 836; 11 
Tax Oas, 46; [1926] B. & 0. R. 127, O. A. 

60S6b. Rates— Payment by director— Pre- 

ferential rights of director.] — Be Lamplugh 
Iron Ore Co., No. 3105a, ante, 

6943. Add. Annotation : — Apld. James Smit.h ^ & 
Sons (Norwood), Ltd. v. Goodman, [1936] 
Oh. 216. 

6944a. .] — In Sept. 1925, certain premise.s 

were demised under two leases to a co., & 
each of the leases contained a personal 
covenant on thfi part of the co. as tenants, 
to pay the rent during the currency of the 
lease. In Jan, 1033, notice was given by 
the co, to determine the leases, with the 
rcs\ilb that they would ciome to an end at 
Michaelmas, 1938. In Jan. 1933, the premises 
were assigned to another tenant. In Apr. 
1933, the CO. went into voluntary liquidation 
& the liquidator distributed its assets without 
making provision for future rent due under 
the leases. In an action brought by the 
lessors against the liquidator for a declaration 
that, in distributing the assets without mak- 
ing provision for the liabilities of the co. 
under the two leases, h(; had acted wrongfuUy 
& negligently & in breach of his duly as 
liquidator, & for damages : — Held : the 
liability was one which ought to have been 
admitted to proof by the liquidator under 
1929 Act, s. 261, & he had committed a 
breach of his statutory duty under sect. 274 
of the Act to pay or provide for the liabilities 
of the co., in Hot taking sleps to have the 
value of tlie cont/ingent liability ascertained, 
& he was liable in damages to pltfs. — James 
Smith & Sons (Norwood), Ltd. v. Goodman, 
[1936] Oh. 210 ; 105 L. J. Oh. 70 ; 154 L. T. 
113; [1934--5] B. & C. K. 283, C. A. 

6947. Add. Annotation : — Consd. James Smith ^ 
Sons (Norwood), Ltd. Goodman, [193GJ 
Oh. 216. 


taking & assets, except cash &: assets sufficient 
to repay the co.*s preference share capital, & 
a resolution for voluntary liquidation was 
passed. The co.’s manager was appointed 
liquidator at a salary of £1,000 a year & 
its creditors were told that the liquidation 
was purely formal & they would be paid in 
full. The assets excepted from the under- 
takings to be acquired by the French cos. 
were not enough to repay the whole of the 
co.’s preference share capital under a 
provision in the scheme, payments on account 
amounting altogether to five shillings in the 
pound were made to preference shareholders 
in 1925 & 1920. Owing to various difficulties 
created by causes which included the general 
strike of 1920, the scheme could be carried 
out only by allowing the French cos. to work 
the mines & transport facilities by means of 
moneys which the co. provided by reiilising 
the ores. The amount of the disbursements 
which the co. had to make exceeded that 
produced by realising the ores, <& from 
June, 1928, the liquidator could preserve the 
assets only by borrowing & by means of an 
overdraft granted by the co.’s bank. In 
1929 an assessment under Sched. D of the 
Income Tax Act, 1918, was made on the co. 
for the year 1029-1980 ; in Mar. 1930, an 
assessment was made on it for the year 
1920-1927 ; & in Oct. 1930, another assess- 
ment was made on it for the year 1929-1930. 
None of the amounts due under those assess- 
ments were paid. Before the liquidator 
had received tlie notice of the last assess- 
ment the co.’s mine had been closed down, & 
before the date of this summons the French 
cos. had gone into liquidation the h^ench 
liquidator on their behalf claimed & took 
possession of the assets in Algeria out of which 
the amounts due under the assessments could 
otherwise have been paid. Included in the 
disbursements made by the co. wore sums 
which the liquidator had retained as re- 
muneration & on accoimt of travelling ex- 
penses. The liquidator stated in an affidavit 
that ho had received no remuneration since 
1931, that he had had no funds in hand since 
June, 1928, & that he had since Apr. 1931, 
spent all his assets to maintain himself & 
was practically destitute at the date of this 
summons : — Held : (1) income tax to which 
a co. has been assessed in respect of prolits 
earned after the commencement of the 
winding up is not within the words “ . . . 


States, & were entitled to priority 
equally with the debts above men- 
tioned. The oo. also owed debts to 
officers who were carrying out their 
contracts of employment in New South 
Wales HeW ; in the winding-up, 
these servants wei'e entitled to priority 
equally with the South Austrulian 
officers. — Be Cojumonweai^th Agri- 
ouLTUBAL Service Engineers, Ltd. 
(1928), S. A. S, R. 348* — AUS. 

St. AppUoaium of hankru']Acy rules 
— Negovi^le voluntary 

liquidation of a limited co. does not 
accelerate the due date of a negotiable 
inatrument payable on a date subse- 


quent to the commencement of the 
winding up, sect. 246 of the Cos. Act, 
1008, making the rules in bkpey. 
applicable In the winding up of insol- 
vent cos. — Re Maoky, IjOGan Cald- 
W.LL, Ltd.. [1934] N. 55. L. R. 1034.— 
N.Z. 

PART III. SECT. 37, SUB-SECT. 9.— A. 

an. Restraint of distribuHon — At 
instance of lessor — Until covenant to 
build completely performed — Noiwtth' 
standing assignment ^ lease with con- 
sent of lessor.} — Re Viotobia Street 
Pbopertirs, Ltd. (In 
Li^UUJATION), [19271 N. Z. L. R. Oo.— 
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PART in. SECT. 37, SUB-SECT. 9.— B. 

6^49 i. Lionidator's remnneralion 
costs — Reolisution of secnrHv belong- 
ing to debenture-holders.] — The costs of 
a liquidator properly incurred by him 
In realising any property comprised 
In a Rcourlty belonging to debenture- 
holders are payable out of the amount 
fio I'ouHsed upon such Hocuritlcs, but 
ibe ronialning costs of the liquidator 
must be borne by the freo assets. If 
any, of the co. — Re Willis C. Ray- 
mond, Ltd. (In Liquidation), [1928) 
Z. L. R. 115.— N.Z. 



Omw 69$0»— 4888a. SnOiIsh iUEn> Smpibe Dxosst Sxjffxjsmekt. 


fees & actottl i^xpensee ia<itwi?ed in realising 
or getting in the aiSset^ • • . ’* in rule 
187, par. 1, of the Cob. (Winding up) Buies, 
1909, but that income tax is part of the 
expenses of the winding up ; (2) when the 
assets of a co. in voluntary liquidation are 
insufficient to discharge its liabilities, the ct. 
has power, under sects^ 171 A; 190 of 1908 
Act (now sects. 213 & 254 of 1929 Act), to 
make an order, in the exercise of its discretion, 
as to the payment thereout of the costs, 
charges, <fc expenses ’* (including the 
liquidator’s remuneration) in such order of 
priority as it thinks just, & that primd facie 
all the expenses ought to be paid before the 
liquidator's remuneration ; (3 ) aemble : the 
ci. in a proper case may authorise a liquidator 
to keep remuneration which he retained 
when he had no reason to believe that the 
co.’s assets would not be sufficient to dis- 
charge all costs, charges & expenses of the 
liquidation ; in tlie present case the liquidator i 
should be authorised to retain the remunera- , 
tion received by him before the date of the 
notice of the assessment of Oct. 1930. — Ee ; 
Bbki-Felkai Mining Oo., Ltd., [1934] Oh. 
400 ; 103 L. J. Oh. 187 ; 150 L. T. 370 ; 
78 Sol. Jo. 29 ; 18 Tax Gas. 632 ; [1934] i 
B. <feC. R. 14. i 

Annotfilinn : — ^Reld. Wil«<OD Box (Foreign Rights), Ltd. v. ; 

Brice, [1J)30] 2 AU E. R. 4 52. 

6956a. Priorities — Jurisdiction ot court to settle.] 

— Re Beni-Felkai Mining Co,, IjTD., No. 
0950a, ante, 

6958. Add. Annotations: — As to (1) Held. I. R. 
Oomrs. V. Burrell, [1924] 2 K. B. 52. As to 
(2) Refd. Naval Colliery Co. v. I. B, Oomrs. 
(1928), 138 L. T. 593. 

6965. Add. Annotations : — Consd. CoUaroy Co. v. 
GifCard, [1928] Oh. 144 ; Re Metcalfe 
(William) &Sons, Ltd. (1932), 48 T. L. B. 661. 

6974. Add. Citatum [1923] B. & G. B. 139. 

6977. Add. Annotations As to (1) Dlstd. Re 
Madame Tussaud, [1927] I Oh. 657. Refd. I. R. 
Comrs, V. Burrell, [1924] 2 K. B. 52 ; Re 
Railways Act, 1921, Re Standard Charges ; 
Schedule (1925), 94 L. J. K. B. 864. ' 

6980. Add. Annotation : — Refd. I. R. Comrs. v. 
BurreU, [1924] 2 K. B. 52. 

6984. Add. Annotations : — As (1 ) Expld. CoUaroy ! 
Oo. Giffard, [1928] Ch. 144. As to (3) 
FoUd. Re tTolm Dry Steam Tugs, Ltd., [1932] 

1 Ch. 594. Refd. Re Metcalfe (WiUiam) & 
Sons, Ltd., [1933] Ch. H3. 

69S4a. Provision In articles for equal 

ranking with deferred shareholders.]— (1) The 
arts, of assoexL of a limited co. whose capital 
was divided into preferred ^ deferred shares 
provided that, subject to the difference in 
dividing the profits, the preferred & de- 
fen*ed shares should rank equally in the 
CO., ^ that there should be no ffifference 
between a preferred deferred shareholder 
in respect of his status ^ liability to the 


debts ^ engacreznents of the co* The 
also provtfeTfor the dissolution of the co. 
On the voluntary winding up of the co. 
under 1862 Act, s. 133;— the two 
classes of shaireholders were in the same 
position, & entitled to the capital pro rata. 

(2) People who enter into these partner- 
ships under articles of assocn., that is, articles 
of partnership, must be taken to have read 
them, & must be taken to have understood 
them, & if they are to be taken to have read 
them, & to have understood them, which 
they ought to do before entering into these 
contracts, they cannot complain if the con- 
tract is afterwards carried out (Jessbl, 
M.B..).— Griffith v. Paget (1877), 6 Oh. D. 
611; 37 L. T. 141 ; 26 W. B. 821. 

AnnotuHona : — As to (1) Consd. Sheppard v. Selnde Puxfiaab 
& Delhi Roll. Oo. & Abbott (1887). 56 L. J. Oh. 668 ; 
Bishop V. Smyrna & Oossaba Rail. Oo., [1895] 2 Oh. 265, 
Refd. Re Bridgewater Navigation Oo., Ltd. (1888), 39 
Oh. D. 1. 

6986« Add. Annotations As to (1) Consd- CoUaroy 
Co. V. Giffard, [1928] Ch. 144. Refd. Re 
Metcalfe (William) Sons, Ltd., [1 933 ]Ch. 142. 

6987 Add. Annotation : — Add. Re Dominion Tar 
& Chemical Co., [1929] 2 Ch. 387, 

6988. Add. Annotalimis : — Apld. Re Dominion Tar 
& Chemical Co., [1929] 2 Ch. 387. Refd. 
Coulson V. Austin Motor Oo. (1927), 43 
T. L. R. 493. 

6988a. No dividend declared.]— The 

memorandum of assocn. of a co. provided 
that in the event of a winding-up the pre- 
ference shareholders should be entitled to 
receive in full out of the assets the amount 
of Cjapital paid up on their shares, & also all 
arrears of dividend due thereon at the date 
of winding-up. A resolution was passed for 
the winding-up of the co. in Apr. 1925, at 
which date no dividends on the preference 
shai'es had been declared or paid for over 
four years past. After the winding up there 
was a surplus sufficieut to pay arrears of 
dividend due : — Held : no dividends having 
been declared between 192 1 1925, none were 

due, & the preference shareholders were not 
entitled to be paid anything in respect of 
arrears. — Re Roberts & Cooper, Ltd., [1929] 
2 Oh. 383 ; 98 L. S. Ch. 450 ; 141 L. T. 636 ; 
[1929] B. & 0. R. 74. 

Right to payment without 
deduction of income tax.] — Where upon the 
winding up of a co. the jireference share 
holders are entitled to payment of aU arrears 
of dividend, & there is a fund available for 
payment, they are entitled to receive the 
full amount of the dividends in arrear with- 
out any deduction of income tax, in priority 
to any payment to the ordinary shareholders. 
— Re Dominion Tar & Chemical Co,, Ltd., 
[1929] 2 Ch. 387 ; 98 L. J. Ch. 448 ; 142 
L. T. 16 ; 46 T. L. R. 601 ; [1929] B. & 
C. R. 71. 

69B8C. — — — .j-- Be Home Grown 

Sugar, Ltd. (1937), 54 T. L. B. 230. 


PART ni. SECT. 37, SUB-SECT. 9.— 

D. <a). 

697S I. As hetmm ditfereni dosses 
of shares— Rigid of preference share* 
holders.) — If eld: on tho oonstpuction 
of a memoraudimi fwhi. of assocn. 
In the ©vent of a windlng-up or 
tlon of the po. th© preference share- 
holders wonld h© entitled to partiomate 
rateably with the ordinary sharehofdors 


in any distribution of surplus 

remaining after payment of the oo.'a 
liabilities Sc repayment of all capital 
paid up on the preference Sc ordinary 
shares, since the provision In AH. 10 
giving the preference shareholders a 
Hxed cumulative preferential dividend 
& the right la the winding up of the 
oo. to piiorlty In payment of capital 
over ordinary sha^holders was not 
an exhaustive statement of the rights 


of the preference shareholders, exelud- 
iM any other right or privilege. 
}} urther, on oonstruotion of the memo- 
randum Sc arts, on a distribution of 
surplus assets the prefeccnoe share- 
holders were entitled to participate 
in such diiirtributlan pro rim with the 
ordinary shareholders.— O obk EiiifiOTfUo 
r Co., Ltd. v 
1. R. ili.— IB. 



Tifl. X. — Oompaidea. &ml$ 


. , of oapMol.] — 

A claiiS 0 in a co/i^ in^rtaaoitaindtuxt of afisocia” 
tion in fcwce at the date of a resolution for 
voluntary winding up provided that the 
co,’s preference shares shotild confer the right 
to a fixed cumulative preferential dividend 
& to hall the surplus profits for each year 
after payment (or provision for the payment) 
of a specified dividend on the co.*s ordinary 
shares, &; that the preference shares should 
rank with regard both to dividends & to 
capital in priority to the ordinary shares. 
The co/b arts, of assoon. in force at the date 
of the resolution for winding up provided 
{inter alia) that the co/s profits which it 
should be determined to divide in any year 
should be applied, first, in paying a fixed 
cumulative preferential dividend to the 
preference shareholders, secondly, in paying 
a specified dividend to the ordinary share- 
holders, Sc thirdly, as to half in paying a 
further dividend to the preference share- 
holders, & as to half in paying a further 
dividend to the ordinary shareholders. The 
arts, further provided {inter alia) that capital 
paid up on shares in advance of calls upon the 
footing that it shcmld carry interest should 
not while carrying interest confer a right to 
participate in profits, that the co. in general 
meeting might declare a dividend to be paid 
to the members according to their rights Sc 
interests in the profits, that no larger dividend 
should bo declared than was recommended 
by tlie directors but that the co. in general 
meeting might declare a smaller dividend, Sc 
that no dividend should be payable except 
out of the co.’s profits or should carry interest 
against the co. 

Dividends were paid on the preference 
shares up to & including the year ending 
Mar. 31, 1930, but not for the years ending 
Mar. 31, 1931, Sc Mar. 31, 1932, or for the 
period from Apr. 1, 1932, to Sept. 30, 1932, 
the date of the resolution for winding up. 
Certain preference shareholders claimed to be 
paid, out of the assets available for distribu 
tion, sums representing dividends on their 
shares for the period since Mar. 31, 1930, 

Sc I or otherwise to share in those assets in 
priority to any repayment of capital to the 
ordinary shareholders : — Held : on the true 
construction of the memorandum Sc articles 
of association, the preference shareholders 
were entitled, in priority to the ordinary 
shareholders, to payment of arrears of fixed 
cumulative preferential dividend Ssc to repay- 
ment of capital. — Re Waltbir Symons, Dtp., 
[1934] Ch. 308 ; 103 L. J, Oh. 136 ; 160 

L. T. 849 ; [1933] B. Sc C. R. 237. 

Add. Annotations : — Consd. Oollaroy Go. v 
Giffard, [1928] Oh. 144, FoUd, Re John Dry 
Steam Tugs, Ltd., [1932] 1 Ch. 694. Consd. 
Re Metcalfe (William) Sc Sons, Ltd., [1933] 
Oh. 142. 

6989a. — - .] — A co. issued preferenc 

shares, which entitled the holders to a 
fixed cumulative preference dividend in 
priority to the ordinary shares, but not 
conferring any priofrity as regards capital. 
By the a^s. of assoon. it was provided that 
subject to the rights of members entitled to 
shares issued upon special conditions the 
profits of the co. fliould be divisible among the 
members in proportion to the amount paid 
up on the idiares held by them respectively, 
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The CO. was wound up voluntarily Sc IdEte 
liquidator having paid all dividends Sc debts. 
Sc returned the whole of the paid-up capital 
to the 8hareholdei*s, there remained surplus 
assets: — Held: (1) as long as the co. was 
a going concern the preference shareholders 
were entitled only to the preferential dividend, 
but on the voluntary winding up this pre- 
ference was determined, & thenceforward 
the preference shares retained no preference 
or priority over the ordinary shares i 
(2) according to the constitution of the co. 
the primd facie presumption in favour of 
equality of distribution amongst all the 
shareholders ought to obtain. Sc the surplus 
assets, including dejiosit interest, would be 
distributed amongst all the shareholders 
pro rata in proportion to the amount paid up 
on their shares. — Re Madame Tussaud Sc 
Sons, Ltd., [1927] 1 Ch. 657 ; 90 L. J. Ch. 
328; 137L..T. 616; 43 T. L. K. 289 ; [1927] 
B. Sc C. B. 112. 

S989b. .] — By the memorandum Sc arts. 

of assocn. of a co. it was provided that the 
preference shares should confer the right 
to a fixed cumulative dividend at a certain 
rate, “ Sc shall rank, both as regards dividends 
Sc capital, in priority to the ordinary shares.*’ 
By the arts, it was provided in the same terms 
as to the dividends. Sc that the preference 
shares should “ confer the right in a winding 
up to repayment of capital in priority to the 
ordinary shares ” : — Held : the full rights of 
the holders of preference shares, both as to 
dividends Sc capital, were delimited by the 
contract between them Sc the co., & they were 
entitled to no further rights ; nothing being 
said in the contract as to suiplus assets, in 
the event of a winding up they were not 
entitled to share in any surplus assets. — 
Oollaroy Co., IjTd. v. Gippard, [1928] Ch. 
144 ; 97 L. J. Ch. 69 ; 138 L. T. 321 ; [1927] 
B. Sc 0. R. 217. 

dnnot^itions : — N.P. Re ,Tohn Dit Steam Tnpra, Ltd., (1932, 
I Oh. 594. Dbtd, Re Metcalfe (William) & Sons, Ltd.] 
[19331 Ch. 142. 


6989c. .] — A co. was incorporated in 

1909 with a capital of £25,000, divided 
equally into preference Sc ordinary shares of 
£10 each, a small proportion of which only 
were fully paid. Under clause 5 of the 
articles of assocn. the preference share- 
holders were entitled (1) to a fixed cumulative 
dividend at the rate of 6 per cent, per annum 
on their paid up capital, Sc alter payment of 
6 per cent, on the ordinary shares to an 
additional one-half per cent, for each 1 per 
cent, in excess of 6 per cent, paid on the 


ordinary shares, Sc {2) to priority m the event 
of a winding up both as to the cumulative 
dividend Sc return of capital. 

In 1929, the co. went into voluntary 
liquidation. Sc after payment of all debts 
Sc return to the shareholders of the capital 
paid up on their shares there was a surplus 
available for distribution of £10,000 :-~Held : 
on a summons taken out by the liquidator, 
there being nothing in the aiticles to modify 
or exclude the normal right of the pre- 
ference shareholders to share in the distribu- 
tion of the surplus assets, they w^re entitled 
to rank pari passu with the oMmary share- 
“ “ in such distribution . — Be John Dry 
Tuos, Ltd., [1932] 1 1^4 ; 101 


167 . 




cumstanco as to take the c<*iso out of the 
general rule. — Anglo-Baxtic & Mediter- 
ranean Bank i\ Barber &; Go., [1924] 2 
K. B. 410 ; 93 1., .1, K. B, 1135 ; 132 L. T. 1 ; 
[1924] B. C. n. 224, C. A. 

Annotation ;-~Consd. Gerard u. Worth of Paris, Ltd., [1936] 
2 All E. R. DOr). 

7036. After this ease add : — 

.] — Seey now, 1939 Act, s. 268. 

7037a. — — Bank account in name of liquida- 

tor.] — A CO. wont into liquidation under a 
resolution for a meinbei‘\s voluntary winding 
up. The liquidator summarily discharged its 
manageress, who sued the co. for wrongful 
dismissal & obtained judgment in default of 
defence. She applied for a garnishee order 
on a bank account in the name of the liqui- 
dator. There was no evidence of any other 
claims on the co. The master refused to 
make the order absolut/e, but the judge in 
chambers reversed liis decision. The liqui- 
dator appealed; — Held: (1) this being a 
members’ volmitary winding up, it must be 
taken that the co. was solvent, as there was 
no evidence to the contrary. There was 
therefore no question of aU creditors being 
paid in full & the ct. might properly refuse 
to exercise its discretion to stay an execution, 
& make the garnishee order absolute ; (2) the 
fact that the accoxmt was in the name of the 


(1898), 42 Sol, .To. 740. 

7051. After this case add : — 

.] — Sec, now, 1929 Act, 

8, 234 (1). 

7056. Add. Annotations : — Apld. Re Walker's 
Settlement, Royal Kxcliange Assurance 
Walker, [1935] Ch. 567. Consd. Re West 
Yorkshire Partial Amalgamation (Coal Mines) 
Scheme (1935), 153 L. T. 107. 

7064. Add, Annotation : — Refd. Cotter National 
Union of Seamen, [1929] 2 Ch. 58. 

7074. Add, Annotations : — • Consd. Agricultural 
Wholesale Soc. v, Biddulph & District Agri- 
cultural Soc., [1025] Ch. 769. Refd. Re Wilts 
Somerset Farmers, [1928] Ch. 809. 

7076. Add. Annotations : — Consd. Re Walker's 
Settlement, Royal Exchange Assurance v. 
Walker, [1935] Ch. 567. Refd. Wall v. 
Exchange Investment Corpn., [1920] Ch. 
143. 

7082. Add. Annotation : — -4.9 to (1) Refd. Cotter v. 
National Union of Seamen, [1929] 2 Oh. 58. 

7083. Add. Annotation : — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 70.0. 

7102. Add. CUation ;~130 L. T, 250. 

7119a. 1929 Act, s, 155 — Power to acquire shares 
of dissentient shareholders —When court will 


tarily, the general practice of the ct. is 
to grant an order staying exeontion of 
decrees against the co., except in very 
special clrcnrnstances. 

A distinction must be drawn be- 
tween a seizure under an English writ 
of fi. fa, & an attachment under Indian 
law. An attachment, which has not 
yet been completed by sale, cannot be 
treated os if the execution had been 
oompletod bofoi-o the commencement 
of the winding-up without statutory 
provision to that effect analo^ms to 
the provisions of sect. 268 of English 
Oos. Act, 192U . — Re Ra.tbari Ice 
Paotory, Ltd., I. L. R., H937J 1 Oal. 


032.— IND, 

gp. Power of court to order stay — 
Under Indian Comvanies Aci^ 1913, 
8, 215.)— Re Sri A'quashram Phar- 
macy, Lid. (In Liquidation), Ht 
Mohan Lax Mehta (1927), I. L. R. 
50 All. 482.— IND. 

PART HI. SECT. 87. SUB-SECT. 11.— 
E. 

SQ, Order rejecting scheme — Appeal.] 
— An appeal lies firom an order ro- 
of re-organisation 
202 of Oos. Act 
clause 13 of tho 
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jeoting a scheme 
both under sect. 
(VII. of 1913) & 


Letters Patent, — D.'vwsoisr v. Hor- 
masji ; Baldwin r. HonMASJi (1932), 
1. L. R. 10 Ran. 438. —IND. 


PART in. SECT. 37. SUB-SECT. 
13. 'A. 

sr. Trustee under voting trust agree- 
cut — Extent of pcncers of voting .] — 
trustee under a voting trust agree- 
oiit, the object of which is the n ■ 
•ganisation of the co., has no right 
vote upon bye-Iaw8 terminating the 
ust agrooment. — Re Pirstbrook 
jxm. Ltd., [19363 1 D. L. R. 92 ; O. R. 
.—CAN. 



Cases 7119a^71SiH>. English and Empire Digest Supplement. 


order.l-*CJ. & Oo., Ltd., made an offer to the 
shareholders in H. &;0o., Ltd., to acquire their 
shares in the latter co. This offer was 
accepted by shareholders representing 99-62 
per cent, of the total isswed share capital of 
H. <fe Co., Ltd. The balance of -38 per cent, 
consisted of 7,465 shares. Of these 4,665 
were acquired compulsorily under 1929 Act, 
s. 155, by C. & Co. without objection by the 
holders. The remaining 2,800 shares, repre- 
senting -14 per cent, of the issued share 
capital of the co., were the subject of this 
application under sect. 165 for an Order that 
resps., 0. Sc Co., Ltd., were not entitled to 
acquire the shares of appcts. in H. & Co., 
Ltd, ! — Held : where not less than nine- 
tenths of the shareholders in the transferor 
CO. approve a scheme involving the transfer 
of the co.*s shares to a transferee co., primd 
fade the offer must be taken to be a fair one, 
Sc the ct. will not “ order otherwise ” unless 
it is affirmatively established that, notwith- 
standing the views of a very largo majority 
of shareholders, the scheme is unfair . — Be 
HoAitB & Go., Ltd. (1933), 150 L. T. 374. 

7136a. Discretion of court.]— Eus- 

tace: Miles Poods (1921), Ltd. (1934), 78 
Sol. Jo. 238. 

7155a. Exemption — Finance Act, 1927 (c. 10), 
s. 55 — Issue of shares in transferee company 
to holders of shares in existing company — 
Issue to nominees.] — A new co. was formed 
for the purpose of acquiring from the “ B.** 
CO. its property Sc assets. An agreement for 
sale was entered into on Oct. 22, 1928, by 
which the “ B.” co. agreed to sell & the new 
co. agreed to purchase all the undertaking Sc 
assets of the “ B.” co., the consideration being 
the allotment to the liquidator of the “ B.’" 
co. or his nominees of 600,000 preference 
shares of the new co^ of £1 each fully paid 
Sc 3,600,000 ordinary shares of tlie new co. 
of la. each fully paid. On Nov, 22, 1928, 
the appointment of the liquidator was con- 
firmed, & he adopted the agreement for sale. 
On Oct. 22 about 26 shareholders in the 
B.’’ CO. held the whole of the 120,000 shares 
in that co. On Nov. 22, 88,000 shares out 
of those 120,000 shares were held by the 
solrs. of the B.” co. as bare trustees for 
the transferors, who were, as to 45,600 shares, 
eight shareholders, & as to 42,500 shares, the 
purchaser of those shares from seven share- 
holders in the “ B.” co. Shares in the new 
co. were allotted to the registered holders of 
11,200 shares of the ** B.’^ co. in respect of 
those shares. The holders of the remaining 
108,800 shares of- the “ B,** co. requested the 
liquidator of the B.*’ co. to procure the 
allotment of the shares in the new co. to 
which they were entitled to persons other 
than themselves, & the shares were so allotted 
by the new co. In the case of a consider- 
able number of shares, exceeding 10 per 
cent, of the total consideration for sale to 


the new co. under the agreement for sale, 
they were allotted to persons who had 
agreed to purchase either shares of the 
“ BJ* CO. or shares of the new co. to which 
registered holders of shares in the “ B.’* co. 
were entitled. As a consequence the first 
registered holders of shares in tlie new co. 
were to an extent far exceeding 10 per cent, 
of such shares, Sc far exceeding 10 per cent, 
of the total consideration for the sale, persons 
who were not holders of shares in the “ B.” 
co. The Comrs. of Inland Revenue held 
that the agreement for sale was liable to 
ad valorem duty under Stamp Act, 1891 
(c. 39), s. 69 : — Held : the issue of shares to 
purchasers from, or other nominees of, holders 
of shares in the “ B.’* co. was not the issue 
of shares to holders of shares in the “ B.” 
co. within Finance Act, 1927 (c. 10), s. 65, 
Sc therefore the new co. were not entitled to 
exemption under that sect. — Bkoteix Cellu- 
lose Fibres, Ltd. v. Inlakd Revenue 
Comrs., [1933] 1 K. B. 158 ; 102 L. J. K. B. 
211 ; 148 L. T. 116. 

Annotations : — Refd. Murex, Ltd. ». I. II. Comrs., 11933] 
1 K. B. 173 ; He Walker’s Settlement, Royal Exchange 
ABsnranco v. Walker, [1936] Ch. 567. 

7155b. The I. 0. I. co. 

were the holders of 79,900 shares of the P. 
co., Sc two persons were each the holders of 
200 shares in the P. co. as the nominees of 
the I. 0. I. co. The share capital of the 
P. co. was divided into 87,500 shares. The 
I. C. I. co. Sc their two nominees agreed to 
sell to the M. co. the 80,300 shares in the P. 
co., which they held in consideration of the 
allotment by the M. co. to the I. C. I. co. 
or their nominees of 30,000 ordinary shares 
in the M. co. The agreement Sc subsequent 
transfers were executed as part of a scheme 
for the amalgamation of the P. co. Sc the 
M. oo. The I. 0. 1. CO. their two nominees 
executed three transfers by which they 
transferred to the M. co. three blocks of 
shares in the P. co. amounting in all to 
800,300 shares, in consideration of the allot- 
ment of the M. co. to the I. C. I. co. or their 
nominees of 30,000 ordinary shares in the 
M. CO. Subsequently the M. co., in accord- 
ance with a previous request, allotted those 
30,000 shares to five nominees of the I. C, I. 
CO. The Comrs- of Inland Revenue decided 
that the three transfers were liable to ad 
valorem duty under the heading “ Convey- 
ance or transfer on sale in the First Sched. 
to the Stamp Act, 1891 (c. 69) : — Held : the 
issue of the 30,000 shares in the M. co. to 
the five nominees of the I. 0. I. co. was not 
the issue of shares to the holders of shares in 
the P. CO. in exchange for shares held by 
them in the P. co. within Finance Act, 1927 
(c. 10), 0 . 66 (1) (c) (ii.), Sc therefore the con- 
ditions laid down in that sect, for exemption 
from duty did not exist ; although it was 
necessary to look at the surrounding circum- 
stances in order to see whether there was an 


PART III. SECT. 87, SUB-SECT. 13.-- 
E. (b). 

6t. Whether member of otd ocMrtpcmy.] 
—-In 1917 a d«ea to oarTy into offeci 
a scheme of Uenidation was drawn 
up* but tt was never in fact registered 
fior executed, although Ita terms Were 
aetuauy oarried oht, is that the great 
majority of ebareholders m the, Oo. 
surrendered their shates & received 
others In exchange. In 11121 certain 


of these shareholders held a meeting 
Sc appointed tWo of their number as 
liquidators Sc attempted to assume the 
dirootlon of the liquidation ReW : 
the shareholders, who in 1917 had 
relinquished their shares, accepting 
sha^ in the other cos. in exchange, 
had ceased to be either shareholders 
or oontrihtitories Sc had no right to 
take any part la the management of 
t^e CO.'S affairs. — H unter v.VAMdM 
Dab (mi), I. L. R. 40 All. 769.-00). 
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PAOT in. SECT. S7. SUB-SRCT, 13.- 
E. 6. 

04 Add ** reesd, 1 O. L. 480." 

p I. Oii oon^fodf— To pav commission.] 
— BbtrSl e. AtyrdMiTlo TOT^mSATORS, 
LTO. (IMf), *8 S. H, N. STWi re; 
“ * A. 

sv. on f^hi of ^ sharehoider inlaid 



VoL X.— Companies. Cases 71551>— 7203a. 


amalgamation of two cos, or a reconstruction 
of a CO. within meaning of sect. 65, yet in 
considering whether a particular instrument 
executed in purported performance of such 
amalgamation or reconstruction was subject 
to stfiunp duty, or whether it was exempt 
from duty, regard could only be had to the 
terms of that instrument. — M urex, Ltd. v. 
Inland Revenue Comrs., [1933] 1 K, B. 
173 ; 102 L. J. K. B. 219 ; 148 L. T. 164. 

ArmotoHon : — ^Befd. Re Walker's Settlement, Royal Ex- 
change Aasuranoc v. Walker, [1935] Ch. 667. 

7158. Add. Annotation : — Refd, Russian & Knglish 
Bank v. Baring Bros, & Co., [1936] 1 All E, R. 
505. 

7159. AdiL Annotation : — Held. Russian & English 
Bank Baring Bros. & Co., [1936] 1 All E. R. 
505. 

7161. Add. Annotation : — Refd. Soc. Anon. 

Pecherie.s Ostendaises v. Merchants Marine 
Insce., [1928] 1 K. B. 750. 

7168. Add. Annotation : — Refd. Morris v. Harris, 
[1927] A. C. 252. 

7169. Add. Annotations : — -Expld. Sc Distd. Re 

Wells, Swinbume-Hauham v. Howard, [1933] 
Ch. 29. Refd. Morris v. Harris, [1927] A. C. 
252 ; Re Katherine et cie, [1932] 1 Ch.‘ 

70. 

After this case add: — See, now, 1929 Act, * 
s. 296. 

7169a. Agreement to transfer land & equitable 
Interest — Vesting order.] — Re C. & H. Crich- 
ton (1921), Ltd., [1932] W. N. 208 ; 174 
L. T. Jo. 306. , 

7169 b, Whether new trustee necessary — 

Trustee Act, 1925 (c. 19), $. 44, para. (11) (c), 
s. 51 (1), para. (11) (c).] — Be C. & H. Crich- 
ton (1921), Ltd., [1932] W. N. 208; 174 
L. T. Jo. 306. 

7169c. 1929 Act, s. 296 — Equity of redemption.] — 

In 1899 al imited co. mortgaged to the trustees 
of a will certain leasehold properties by way 
of absolute assignment subject to the equity 
of redemption. In 1910 the co. went into 
liquidation, & in 1913, the trustees having 
called in the mtge., the co. made default & 
the trustees appointed a receiver. In 1916 


the co. was dissolved, the income of the 
property being at that time insufScient to 
meet the mtge. interest, & nothing was done 
in respect of the equity of redemption as the 
liquidator considered it to be of no value. 
The value of the property having since largely 
increased, the surviving trustee claimed to be 
entitled to the property absolutely, & the 
Crown claimed the equity of redemption as 
bona vacantia: — Held: (1) Cos. Act, 1929 
(c. 24), 8. 296, did not apply, as that sect, was 
not retrospective; (2) after the disappe^irance 
of the legal entity which had had the right 
of redemption the Crown was entitled to the 
property as bona vacantia. — Re Wells, 
Swinburne-Hanham V . Howard, [1933] 
Ch. 29 ; 101 L. .T. Oh. 316 ; 148 L. T, 5 ; 
48 T. L. R. 617, C. A. 

7169d. Whether retrospective .] — Re Wells. 

Swinburne-Hanham v. Howard, No. 71(i9c* 
ante. 

7174a. Mode of application for order.! — 

(1) Where a co. has been dissolved, Sc on the 
subsequent discovery of assets a motion is 
made under 1908 Act, s. 223 (1), to declare 
the dissolution void, notice of the motion 
ought to be given to the Treasury Solr., 
since on dissolution the undistributed assets 
pass to the Crown as bona vacantia. 

(2) Under sect. 242, as to removal of defunct 
cos. from the register, the same practice 
should be adopted where there are undis- 
tributed assets . — Re Home & Colonial 
Insurance Co., Ltd. (1928), 44 T. L. R. 718. 

7176. Add. Annotation : — Refd. Russian & English 
Bank i;. Baring Bros. & Co., [1936] 1 -\11 E. R. 
505. 

7177a. Effect of.] — An order of the ct., 

declaring the dissolution of a co. to have 
been void, does not affect the validity of 
proceedings taken during the interval between 
the dissolution & its avoidance. — M orris v. 
Harris, [1927] A. C. 252 ; 96 L. J. Oh. 253 ; 
136 L. T. 587 ; [1927] B. & C. R. 65, H, L, 

7203a. Charges of fraud on public.] — Where 
oha]^es have been made against a co. of 
having committed frauds, not in any way 


175 ; 1 W. W. R. 804 ; 24 Alta. L. U. 
OO.—CAN. 

PART ni. SECT. 37, SUB-SECT. 14.— 
B. 

sw. Avoidance — Jurisdiction to order 
— For limited purpose only. ] — A 
CO. went into voluntary liquidation, 
& wan dissolved. Thereafter intima- 
tion was received from the Inland 
Revenue that a sum was repayable to 
the oo. in respect of excess profits 
duty, & a petition was presented to 
the ot. by the oo. & the liquidator 
for an order declaring the dissolution 
of the oo. to have been void, for the 
purpose of the exercise hy the liquidator 
of authority to receive the payment 8c 
to grant receipt therefor : — Held : it 
was incompetent under 1908 Act, 
s. 223. to declare the dissolution of a 
CO. void for a limited purpose only. 
The petition was amended by the 
deletion of all reference to the purpose, 
8c the ot. granted It as amended . — Re 
Champdant Jutk Oo., Ltd,, (1924) 
S. 0. 209.-— SOOT. 

gji, Application more than tivo 

year 8 dissolution .] — Eight years 

after a co, was dissolved by order 
of the ct., it was discovered that the 
liquidator had not dealt with a feu 
held hy the co. The superior 8c the 


liquidator presented a petition crav- 
ing the ct. to declare the dissolution 
void, & to outhorise the liquidator to 
grant a disposition of the feu ad 
perpeiuam remaneniiam In favour of 
the superior. The ot. refused the 
order craved. — MacDonald's (Lord) 
OUBATOB, [1924] S. C. ieS-^4.— SCOT. 

J — oo, vras dis- 
solved for the purpose ot recoustruc- 
tion after the liquidator had entered 
into an agreement for the transfer of 
the assets, including oertatu heritable 
property, to a now co. The new co. 
entered into possession of the heritable 
property, but did not obtain a con- 
veyance, Sc itself subsequently went 
into liquidation. More than two years 
after the dissolutlou of the old oo., 
a petition was presented to the ot. by 
the liquidators of both cos. praying 
the ot. to declare the dissohition of the 
old oo. to have been void, & to empower 
the liquidator of that co. to grant such 
titles as might he requisite to vest the 
heritable property in the new co. I 
The ot. refused the order craved. — ' 
Forth Shipbrkakino Co., Ltd.. Peti- 
tioners, [1924] S. C. 489 - 90 .— SOOT. 

PART ni. SECT. 37, SUB-SECT. 16. 

—A. (b> ii. 

sf. Rule in India.]— Potitionor 

89 


prayed that the People’s Bank of 
Northern India bo wound uj* by the 
ct. It was contended by counsel for 
the Bank that the Bank should not 
be oompulsorUy wound up by the ct., 
that the opinion of the creditors &, 
shareholders in meeting, which had 
been consistently in favour of the 

S resent dlrectnrs carrying on the 
quidation, should be allowed to 
continue : — Held : the rule generally 
applied in England, should not apply 
strictly to India where limited lia- 
bility cos. are in their infancy & sharo- 
bolclers & (jreditors easily 
While the opinions of shareholdom & 
creditors ought to bo laktui into con- 
sideration these classes of persons In 
India at present r(‘qiurc to lx-' pro- 
tected against IhctiLseivcs.^ — M adan 
Gor'xv. Peoples B \nk of Nohtuern 
India (1935), J. L. K. 10 Lab. 1029,- 
IND. 

PART III. SECT. 37, SUB-SECT. 16.— 
A. (b) iii. 

J, f ^ — J — //eld.- in the abstooe 

B’ rights or those 

of the contributories would be preju- 
diced by the voluntary winding up, 
applications for oompnlsoiy winding up 
must be dismissed. — S ANSAR Cband v . 
Karam Chand (1925), I. L. B. 6 Lah. 
340.— IND. 
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oonuoctod with its promotion or formA^on, 
in its dealings with members of the outside 
public^ not being dealings with sharehold^:® 
as regards their membership in the co», the 
desirability of investigating such^ charges 
under a compulsory winding up is 
ground for saying that creditors will be 
** prejudiced by a voluntary winding-up ** 
within sect, 145 of 1862 Act. — jRe Medical 
Battery Co,, [1894] 1 Oh. 444 ; 63 L. J, Ch. 
189 ; 69 L, T. 799 ; 42 W. R. 191 ; 38 
Sol, Jo. 81 ; 1 Mans. 104 ; 8 R. 46. 

7269. Add. Annotation : — Refd. Houghton v. 

Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 
7290* For existing citation read following para- 
graph & citations anno. — 

A creditor cannot obtain an order to con- 
tinue a voluntary winding up under the 
supervision of the ct. unless he possesses all 
the qualidcations required of a creditor 
petitioning for a compulsory winding-up 
order. Therefore, a debt incurred by a co. 
under an agreement entered into after it has 
gone into voluntary liquidation is no ground 
for a petition for a supervisiqn order, although 
the voluntary liquidation & the agreement 
formed parts of one scheme . — He BAJ*fK: of 
South Australia, [1894] 3 Ch. 722 ; 64 
L. J. Oh. 44 ; 43 W. R. 299. 

Annototion : — Dbtd. Re Bank of South Australia, fl8d.5J 
1 Ch. 678. 

7363. Add. Annotation : — Refcl. Re Beni-Falkai 
Mining Co., [1984] Ch. 406. 

7370. Add. Annotation : — Refd. Kirbv v. Wilkins, 
[1929] 2 Oh. 444. 

7371a. Scheme Involving reduction of capital 

— Modification of rights of different classes of 
shareholders.] — Re Odhams Press, Ltd., 
[1925] W, N. 10. 

7372. Add. Annotation : — Refd. He (.Tamer Motors, 
Ltd., [1937] 1 All H. R. 671. 

7373. Add. Annotation : — Consd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 625, 

7373a. Arrangement between creditors & voluntary 
company “ about to be wound up — Meaning 
of.]— Bc/d: (1) 1929 Act, s. 251 (1), appUes 
only to an ari-angement entered into during 
a voluntary winding-up or shoi^tly before the 
passing of a resolution for a voluntary winding 
up ; (2) a composition by a co. with its credi- 
tors, intended to make the co. solvent & 
therefore to prevent a voluntary winding up, 
is not an “ arrangement within the sect, 

Qu. : whether the word “ arrangement ** 
in the sect, is intended to include a com- 
promise. — Re CoNTAL Radio, Ltd., [1932] 

2 Oh. 66 ; 101 L. J. Ch. 377 ; 148 L. T. 109 ; 

48 T. L. R. 458 ; 76 Sol. Jo. 359; [1931] 

B. & C. R. 255. 

7373b. Whether compromise Included.] — 

Re CoNTAL Radio, Ltd., No. 737Sa, ante. 

7S73c. Circulars — Sufficiency of.] — Re Dorman, 

“ Long & Co., T/td., Re South Durham Steel 
& Iron Co., Ltd., No. 7377a, post. ] 


7373d. — ' Pifty Of eowrt to 

Re Dorman. Lorn A? Co., ^ 

Durham Steei* St Iron Co., L'jpo., No. 73 

post, 

7874a. 

L. Jo. 80 ; 169 L. T. Jo. 101 ; [1980] W. N . ^ ; 

7377a. In 1933, Dorman, l4ong ,v 

Co., Ltd., & South Durham Steel <fe Iron Co., 
Ltd. (hereinafter respectively called ** Dor* 
mans “ South Durham provisionally 
agreed that Dormans should acquire South 
Durham’s undertaking & assets. TVo 
schemes of iirrangement were prepared, one 
between Dormans, its 6J per cent, debenture 
stockholders «& its shareholders, & the other 
between South Durham <fcits debenture stock- 
holders <fc shareholders, each scheme being 
conditional on the ct.’s sanctioning the other 
before the end of 1933. On June 19, the 
ct. ordered that Dormans & South Durham 
should convene sepai'aie meetings of their 
interested debenture stockholders & of their 
classes of shareholders, to consider & if 
thought lit approve the respective schemes, 
by letter enclosing a print of the scheme & 
a proxy in the form settled in chambers. 
On June SO, a circular signed by South Dur- 
ham’s secretary, a notice of the meetings, & 
forms of proxy settled in chambers, were sent 
to South Durham’s debenture stockholders <fe 
shareholders. The circular stated (infer alia) 
that a revaluation of South Durham’s assets 
had been made by its auditors Sc confirmed 
by two named gentlemen. The forms of 
proxy purported to appoint a certain person 
as proxy, leaving the donor of the proxy to 
write “ for ” or “ against ” before the words 
“ the scheme.” The meetings were to be 
held on July 13, &; a note at the foot of the 
proxy stated that the proxy must be lodged 
not later than noon on July 15. On July 3 
a circular signed by Dormans’ secretary, 
notices of the meetings ordered by the ct. of 
its debenture stockholders & shareholders, 
proxies in the form settled in Chambers, &; 
voting cards, were sent to Dormans’ debenture 
stockholders & shareholders. The circular 
stated (inter alia) that the whole of Dormans* 
assets had been revalued upon the basis of 
their earning power & that the revaluation 
had been confirmed by two named gentlemen. 
These were the gentlemen who had confirmed 
the revaluation of South Durham’s assets. 
The circular stated also that the trustees for 
the stockholders, after careful investigation, 
recommended the scheme for the stockholders’ 
approval. It did not state the figures aiTived 
at in the revaluation, nor did it state that, 
as was the fact, the tmstees for the stock- 
holders, who were a bank which had financed 
Dormans, stoo^ to benefit by the scheme. 
The forms of proxy were substantially the 
same as those sent out with South Durham’s 
circular, the date of the meetings being 
July 27, &; the proxies being required t-o be 
lodged not later that 6 p.m. on July 26. 


PART 111. SECT. 87, SUB-SECT. 16.— 
A. ( 0 ). 

sg. Handing over of books by 
volurdary to compalsory liQuidator-^ 
Lien of voluntary liguidaior over books.) 
— Re Stockbridge & Co., Ltd., [1923] 
N. Z. h. R. 221.— N.Z. 

PART III. SECT, 39, SUB-SECT. 1.— B. 
f I Preferential treatment of 


crerfiior.j— Wliere a no. proposed a 
ecliome of arrang-omont, under wliich 
a bank appeared to be Booured to the 
extent of 20b. in the pound : — field : 
the scheme was uot ouo which, in view 
of the apparent preferential treatment 
accorded to the bank, the ct. should 
sanction. — L axniAre de Roubaix v. 
Glen Glove & Hosiekt Co.. Ltd.. 
[19261 8. O. 91.— SCOT, 

St. What court must oonsideT ,} — On an 


application to sanction a scheme of 
arrangement it is the duty of the judge 
to aecertuln whether all statutory 
requireiuonts have been complied 
with, & whether it ia fair & reasonable. 
— Re Daiky Ookpn. of Canada, Ltd.. 
U934J O. R. 436 ; 3 D. L. K. 347.—^ 
CAN. 

sw. -.)■ -Cabr'u. British Colum- 

bia Nickel Mines, Ltd. (No. 2), [1937 1 
3 W. W. R. 61.— 43AN. 
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Along tihe Bide of eaclx voting card was 
writt^ in red ink “ If you are voting aa 
pro^Ly for otker liolder(B), please write the 
name of liolder(s) on the back of this card/’ 
July 3 & July 10, H., a shareholder in South 
Durham, wrote to its shareholders criticising 
the scheme & asking them not to sign proxies 
in favour of it but to sign proxies against it 
which he enclosed with his second letter. 
At South Durham’s meetings H.’s proxies 
were rejected as being in a form different 
from that settled in Chambers, & certain 
proxies also were rejected as having been 
lodged after the time fixed for lodging proxies. 
The chairman reported that, if H.’s proxies 
were excluded, the scheme would be carried 
by the requisite statutory majority. Sc that 
if they were admitted there would be a 
majority in number, but not the three- 
fourths’ majority in value, in favour of the 
scheme. On July 19, a committee of 
debenture stockholders in Dormans who 
opposed the sclieme, among whom was L., 
sent a circular to about half the t>otal number 
of holders of £200 or ^ more 6^ per cent, 
debenture stock, asking them to vote against 
it. Many replied that they wished to revoke 
the proxies they had lodged & vote against 
the scheme, but feared that it would be too 
late. At the meeting of Dormans’ debenture 
stockholders, voting cards with the red ink 
sidenote on them were handed to those 
attending, Sc the chairman Srsked that they 
would record their votes on them. At the 
meeting certain proxies were rejected on 
the ground that they had been lodged after 
the time fixed for lodging proxies. The 
chairman reported that at all of Dormans’ 
meetings resolutions approving the scheme 
without modification were passed. I^etitions 
asking for the ct.’s sanction to the respective 
schemes came on for hearing on Nov. 22, 
Dormans’ x^otition being opposed by the 
debenture stockholders, of whose conunittee 
L. was a member, Sc South Durham’s by H. 
On the hearing of Dormans’ petition D. 
stated in an affidavit that he liad no instruc- 
tions with his voting card, that by request 
he (L.) took a vote by show of hands on the 
chairman’s refusing to do so & declared the 
resolution ajjproving the scheme lost. Sc that 
the chairman left the room. The chairman 
gave evidence denying that he left the meet- 
ing before the vote was taken Sc another 
witness denied that the statements in L.’s 
affidavit about the meeting were accurate. 
The confirmation of the schemes by the ct. 
was sought under 1929 Act, sects. 163 & 154, 
sects, giving power to compromise with 
creditors Sc members Sc providing for facilitat- 
ing reconstruction Sc amalgamation of cos. : — 
Held: (1) in determining whether a com- 
promise or arrangement should be sanctioned, 
the ct. must be satisfied that the resolutions 


sufficient, Sc misleading in its refereicj© t( 
the approval of the scheme by tbe triistee 
for the stockholders, & should have states 
the amount of the revaluation; (6) tlw 
description in South Durham’s circular of th< 
auditors’ report as if it were a valuation oi 
South Durham’s assets was justified only ii 
the report was prepared solely in order to 
ascertain the relative values of the assets 
of Dormans Sc South Durham, the oi)ii)ions 
of South Durham’s board were justified on 
an optimistic view. Sc the board had acted 
reasonably Sc in the best interests of those 
concerned. — Re Dorman, Long Sc Co., Ltd., 
Re South Durham Steel & Iron Co., Ltd., 
[1934] Ch. 635 ; 10.3 L. J. Ch. 31Q ; 161 L. T. 
347 ; 78 Sol. Jo. 12. 

Annotixtion : — Generally, Reid, lie Iinperial Chemical In- 
dustries, Ltd., Ch. 587. 

7382a. Scheme Involving reduction, reorgani- 

sation &> increase of capital.] — Walters 
(Stephen) Sc Sons, Ih’d., No. 839a, anie, 

7385a. Discretion of court as to acquisition of 
shares of dissentient shareholders — Terms 
must be adequate & reasonable.] — Upon a 
petition to sanction a scheme of arrangement 
Sc amalgamation under Cos. Act, 1929 (c. 23), 
s. 155, the ct. has power to determine the 
ter ms upon which the shades of shareholders 
who have dissented from the scheme approved 
by the majority shall be acquired, notwith- 
standing that since the original offer was 
made the scheme has been superseded by a 
later amalgamation which has absorbed the 
transferee co., Sc the fact that petitioners 
cannot offer to the dissentients the original 
shares accepted by the majority makes no 
difference to the jurisdiction of the ct., which 
is only bound to decide whether the terms 
offered are adequate Sc reasonable, Sc if nor, 
to substitute such other terms of purchase as, 
in its discretion, are fair Sc just. — Re Castner- 
Kellner Alkali Co., I/td., [1930] 2 CJi. 
349 ; 99 L. J. Ch. 453 ; 144 L. T. 26 j 46 
T. L. R. 592. 

7391. Add. Annotation: — Refd. .fames Sniitli 

Sons (Norwood), Tld. v. Coociman, [f036j 
Oh. 216. 


PART in. SECT. 89, SUB-SECT. 1 .— D. 

7887 ii. .] — The ot. refused to 

approve of a scheme of arrangement 
proposed by the insolvent debtor, 
an Incorporated oo.. Sc accepted by a 
majority of Its creditors, whereby the 
preferred Sc socured creditors were to 
be paid by debtor, & the unsecured 
creators paid in full by the allotment 
& issue to them of fully paid-up pre- 
ference shares in the debtor oo. or In 
a new oo. to bo incorporated. The 
scheme was not one which should be 
forced upon an unwllUng creditor. — 


Re Lindnkrs, Ltd. (1921), G4 D. L. R. 
717 ; 61 O. L. R, 110 ; 2 O. B. K. 19. - 
CAN. 

PART III. SECT. 89, SUB-SECT. 1.-- E. 

sf. Object of schcme^Clarifieation of 
rip/ifs.]— ( 1) Tho existence of reaneu- 
able doubts as to the rights of sharo- 
holders under the memorandum of 
assocn, of a oo. Is a ground \varrantin>^ 
the ct. in sanotlonlngr a sohemo or 
arrangement the effect of which is to 
remove those doubts. 

A limited oo. consisted of throe 

91 


olas*^eH of shanjhoItierM, viz. A., b- 
& O., \vlu)sc5 respective riR'lits were 

rletennincd by cJausc .') of tho 


randiuu of awHuen. 


Guc8ti<>ii8 naviug 


arisen as to tho ri^dits of tho A. sharo- 
noidors nniier clini.se 5, tho co. proposed 
a sohcrric (d arrangoinent hy wiilcU 
clause o-as to be replaced by a jiew 
elause. the etTect of which was to 
dotermiuo exactly the rights of the A. 
shareholders i—IIcld : as the proposed 
Hclioruo >vas one which would commend 
Itself to a reasonable business man, 
it would receive the sanction of the ct. 
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7398a. Acquisition ot shares of — Discretion 

of court.] — Re Castneb-Keixner Alkatj 
Co., Ltd., No. 7386a, ante, 

74<02. Add, Annotatwns : — As to (2) Consd. Re 
Domian, Long & Co., Re South Durham 
Steel & Iron Co., [1931] Oh. 635. Refd. Re 
Imperial Chemical IndustrioR, Ltd., [1936] 
Gh. 587. 

7404a. Different classes of creditors— Meaning 

of.]— By sect. 2 of the Joint Stock Cos. 
Arrangement Act, 1870 (c. 104), where an 
arrangement is proposed between a co. in the 
course of being wound up & “ the creditors of 
such CO., or any class of such creditors,*' the 
ct. may order that a meeting of “ such 
creditors or class of creditors ** shall be sum- 
moned, &; if a majority in number, repre- 
senting three-fourths in value of such 
creditors or class of creditors,” agree to the 
arrangement, it shall, if sanctioned by an 
order of the ct., be binding on “all such 
creditors or class of creditors, as the case 
may be,** A: also on the liquidator & con- 
tributories of the CO. The persons summoned 
to the meeting under the above sect- were 
the policy-holders of the oo., & no separate 
meeting was summoned of those whose 
policies had, as distinct from those whose 
policies had not, matured : — Held : the insured 
persons whose policies had matured formed a 
distinct class of creditors from those whose 
policies had not matured ; a separate meeting 
of such class ought to have been held under 
the Act in order to make the arrangement 
binding upon the members of that class ; 
& the arrangement did not, therefore, operate 
as a release by deft, of his claim against 
pltfs. — Sovereign Life Assurance Oo. v, 
Dodd, [1892] 2 Q. B. 573 ; 62 L. J. Q. B. 
19 ; 67 L. T. 396 ; 41 W. B. 4 ; 8 T. L. B. 
684 ; 36 Sol. Jo, 644 ; 4 B. 17, 0. A, 

7404b. Objections to — Should be taken on petition 
for sanction.] — In proceedings under 1929 
Act, sect. 163, for the sanction by the ct. of 
a compromise or arrangement between a 
CO. &: its creditors, or any class of them. 
Eve, .T., said that the responsibility for 
determining what creditors are to be sum- 
moned to any meeting, as constituting a class, 
is the appet.'s, & if the meetings are incor- 
rectly convened or constituted, or an objec- 
tion is taken to the presence of any particular 
creditors as having interests competing with 
the others, the objection must be taken on 


the hearing of the petition for sanction, & 
the appet. must take the risk of having it 
dismissed. — ^P raoticb Note, [1934] W. N. 
142 ,* 178 L. J. Jo. 28. 

7407a. Omission to advertise — Sufficient 

majority present.] — Where there was an in- 
advertent omission to advertise a scheme of 
arrangement under 1908 Act, s- 120, but it 
was satisfactorily proved that thirty out of 
thirty-one shareholders of the co. had 
received the notices t — Held : the meetings 
had in substance been held in manner pre- 
scribed, & the ct. would not insist on further 
meetings being convened. — Re Anqlo- 
Spanish Tartar Bbfineries, Ltd. (1924), 
68 Sol. Jo. 738. 

7408. Add, Annotation : — Consd. Re Dorman, 
Long & Co., Re South Durham Steel & Iron 
Co., [1934] Ch. 635. 

7409. Add, Annotation Consd. Re Dorman, Long 
& Co., Re South Durham Steel Iron Co., 
[1934] Ch. 635. 

7409a. .] — (1) Proxy papers to be used at 

meetings to consider schemes of arrangement 
should follow the form settled by the judge, 
which empowers the proxy “ to vote for me 
& in my name [ ] the said scheme either 

with or without modification as my proxy 
may approve,” & contains opposit/e the blank 
a marginal note as follows : “If for, insert 
‘ for,’ if against, insert * against,’ & strike 
out the words after ‘ scheme * & initial altera- 
tions.*' Proxies not according to this form 
will be properly rejected. 

(2) On a scheme of arrangement being 
sanctioned, the ct. refused to re-appoint 
the original trustees for the debenture- 
holders, it having been proved that they had 
refused to give information to the debenture- 
holders as to the trust estate, & had in fact 
acquired debentures from their cestuis que 
trust at inadequate prices, & not in th(*ir 
own names, but in the names of cos. con- 
trolled by them. 

(3) Trustees for debenture-holders are in no 
different position from other trustees, except 
that, unlike many other trustees, they are 
remunerated for their services, & whether 
the mtgor. co. is a going concern, or whether 
the security is being realised for the benefit 
of debenture-holders, the conduct of the 
trustees is controlled by the same rules, sub- 
jected to the same restrictions, Sc, measured 


(2) The unsucoessfial objector then 
moved that the co. should be found 
liable for his expenses, on the ground 
that dissentient shareholders should 
not be discouraged from bringing to 
the notice of the ct. considerations 
which might reasonably influence the 
ct. In arriving at a right decision. The 
ct. refused this motion, but, on con- 
sent of petitioners, foimd no exiienses 
due to or by either party In connection 
with the discussion on the objector’s 
note. — Edinburgh Railway Acjcess 
& Property Co. v, Scottish Metro- 
politan Assurance Co., 11932] S. C. 
2.— SOOT. 


PART III. SECT. 89, SUB-SECT. 1.— 
F. (a). 


7899 ii. .] — Where a 

bank, being a secured crmltor, Im- 
properly voted with the unsecured 
creditors i — Held f In the absonce of 
the bank as a voting creditor, the 


necessary three-fourths in value would 
not have been obtained, & the pro- 
cedure had not compiled with 1908 
Act, 8. 120(2). — I^AINIBRE DE ROUBAIX 
t». Glbn Glove & Hosiery Co., Ltd., 
(19261 S. C. 91.— SCOT. 

o j, Majority necesdaruA — 

Under soot. 122 (2) of Cos. Act, 1934, 
which provides for the sanctioning of a 
proimsed compromise or arrangement 
netwoen a co. & Its shareholders, the 
number of shai’eholders present in 
person or by proxy at the meeting & 
voting in favour of the arrangement 
must be three -fourths of the total 
number of shares of each class, not 
merely three-fourths of each class 
voting at the meeting unless the latter 
amounts to throe-fourths of the total 
of tbo shares of each class of share- 
holders . — Re Western Grooerb, Ltd., 
[1936] 2 W. W. R. 81 ; 2 D. L. R. 
762 ; (m appeal, [19361 8 W. W. R. 334. 

4 D. L. R. 816.— CAN. 

122 (2) of I 


Cos. .Act, 1034, is satisfied if share- 
holders holding three -fourths of tho 
shares of each class held by share- 
holders present in i)er8on or by proxy 
at the meeting approve the proposed 
scheme ; shareholders not present or 
represented by proxy should be dis- 
regarded . — Re Provinoial Apart- 
ments, Ltd,, [1936] 3 W. W. R. 327.— 
CAN. 

PART UI. SECT. 89, SUB-SECT, 1,— 
F. (b{. 

tt. Time, for iodiriwg.l-— Creditors* 
proxies need not be lodged at any par- 
ticular date. 

Where proxies lodged by creditors 
within forty -eight hours of a meeting 
to approve a sjheme of arrangement 
had been disallowed ‘.“—Held .* the 
rejeotipn of the proxies was wrong,^ 
Lainiebe db Roubaix V , Oden Giove 
& Hosiery Co., Ltd., (19261 S. 0. 91. 
-H80OT. 
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by the same standards as are applied to other 
fiduciary agents (Evb, J.). — Ee Magadi 
Soda Oo., Ltd. (1926), 94 L. J. Oh. 217 ; 41 
T. L. R. 297; 09 Sol. Jo. 365; [1925] 
B. ^ 0. B. 70. 

Annotation : — As to <1 ) Oonsd. He Dorraaa, Long & Co.. Re 
South Durham Steel Sc Iron Co., [1934] Oh. 635. 

7409b. .] — Re Dorman, Long Oo., Ltd., 

Re Sooth Durham Steel & Iron Oo., Ltd., 
No. 7377a, ante. 

7409c. .] — ^At a meeting to consider a scheme 

of arrangement a number of shareholders had ^ 
appointed proxies ‘‘ to act for loe at the 
meeting . . . for the purpose of considering 
&, if thought fit, approving, with or without 
modification, the i)roposed scheme of airange- 
ment ... & at such meeting or at any 
adjoiu'nment thereof to vote for me & in 
my name ” cither for or against the scheme. 
At the meeting a shareholder moved an 
amendment to the resolution ap{)roving the 
scheme that the consideration of the scheme 
should be deferred until after the publica- 
tion of the accounts for the year. Upon a 
show of hands there was a majority in favour 
of the amendment, but the chairman de- 
manded a poll, <fe using the proxies given to 
him, secured a majority to defeat the amend- 
ment : — Held : the form of proxy did not 
restrict the holder of the i^roxy, so far as 
voting was concerned, to voting either for 
or against the scheme of aiTangement. & 
the oliairman was entitled to use the jnoxies 
whicli he held to vote upon the amendment. — 
Re Waxed Papers, Ltd,, [1937] 2 All E. It. 
481 ; 15G L. T. 452 ; 53 T. L. Ji. 676 ; 81 
Sol. Jo. 397, C. A. 

7410. Add, Annotations : — to (2) Consd. Re 


Dorman, Long & Co., Re South Durham Steel 
& Iron Co., [1934J Ch. 635, Retd. Re Imperial 
Chemical Industries, Ltd., [1930] Ch. 587. 

7411a. Duty of directors to use.] — Re Dorman? 
Long & Co., Ltd., Re South Durham Steel 
& Iron Co., Ltd., No. 7377a, ante, 

I 7412. Add, Annotation : — Refd. I'orrens v, I. R. 
Comrs. (1933), 18 Tax Cas. 262. 

7415a, Release of joint debtor — Other joint debtors 
not released.] — Although an accord & satis- 
faction between a creditor k, one of several 
joint & several debtors discharges the other 
joint & several debtors unless it apx>ears from 
the terms of agreement or the surrounding 
circumstances that the creditor intended to 
I'eserve his right against them, yet when the 
debt of one of the joint k several debtors, 
being a co., is released by a scheme of arrange- 
ment in the liquidation of tliat co., that 
scheine does not release the other debtors. 
The scheme has a statutory operation k is 
quite different fr^om an agreement signed by 
the parties, k it is not necessary for the 
scheme to reserve the rights of those debtors. 
— Re Garner’s Motors, Ltd., [1937] Ch. 
594 ; [1937] i All E. R. 671 ; 106 L. J. Ch. 
365; 157 L. T. 258 ; 81 8ol. Jo. 218. 

7440, After this case add : — 

.] — noWf 1929 Act, 

8. 295 (5). 

7452a. Notice of motion to be given to Treasury 
Solicitor — Where undistributed assets.] — Re 

Home k Colonial Insurance Co., Ltd., 
No. 7174a, ayite. 

7452b, Filing of affidavit of notice.] — ^Prac- 

tice Note, [1931] W. N. 199 ; 172 L. T. Jo. 
299. 


Part IV. — Banking Companies. 


7462a. Defences available — ^Liability lor 

calls.] — Assunvpsit on a money demand 
against a joint stock banking co. Plea, 
after setting out the deed of settlement, to 
which pltf. was a party, a set-off for calls 
due on shares held by pltf. Replication, 
“ not indebted : — Held : (1) the replication 
was bad, the set-off being founded entirely 
on the deed ; (2) the plea was good, — 

Mil VAIN V, Mather (1850), 6 Bxch. 55 ; 1 


L. M. & P. 220 ; 19 L. J. Ex. 227 ; 14 
L.T. 0.8.446; 155 B. R. 24. 

Annotation: — Oenerally, Refd, Smith v, Trowedale (1854), 
18 Jur. 552. 

7479. Add, Annotation : — Consd. Spencer v. Ash- 
worth Partington (1925), 94 L. J, K. B. 447. 

7479a. .]— -Barclay v. Pbarse (1884), Times, 

Aug. 4, C. A. 

AnnotatUms : — Distd. Perry v. Barnett (1885), 14 Q. B. D. 
467. Apld. Seymour v. Bridge (1885), 14 Q. B. I). 460. 


PART III. SECT. 40. SUB-SECT. 2.-— A, 

7449 V. .] — A 00 . formed 

for the purpose of money-lending, 
which, having discontinued business, 
had been stnick off the register, 
applied for an order to have its name 
restored thereto, the main ground of 
its application being that it desired 
to recover from a bkpt. estate a 
dividend which had become payable 
since the date of striking off : — Held : 
the application should bo granted. — 
CuARijss Daus, Ltd., [1927] S. 0. 
X30.— SOOT, 

oi, jJi8$oltUion of company on 

non-compliance unth atedtUory for- 
meUitica .] — A oo. which bfilod to comply 
with Cos. (Reconstitution of Records) 
Act (N.L), 1923, Sc was thereupon 
dissolved, may bo ** replaced on Sc 
** restored to the register in_ accord- 
ance with sect. 5 (4). — -Re 

Brick Sc Estate Co.. Ltd., 11026 ] K. 
47.— m. 

si. Effect of.\ — ^Wher© a oo, has 
defaulted In complying with Oos. Act, 
as. 80 - 85 , Sc its letters patent have 
been revoked &; oanoelled. Sc the default 


can be waived by showing that it was 
due to inadvertence, accident or 
neglect, the revocation is not complete 
but conditional. Sc, on the revival of 
the charter, the oo.*s existence must 
be considered to have been at no time 
interrupted, — BANQtnaj Oanadiennb 
Nationale e. Sawchuk, [1926] 3 
D. L. K. 964 ; [1926) 2 W. W. R. 771 ; 
36 Man. L. R. 1.— CAN. 

sp. ,1 — A 00 . which had been 

struok off the register was restored 
thereto by an order of the ot. which tn 
pursuance of sect. 200 of Oos. Act, 
1929, provided that it should be with- 
out preludioe to the rights of parties 
aoqulrea prior to the date ” of the 
restoration but contained no further 
directions or provisions. The Act 
provided that the effect of an order for 
restoration was that “ the oo. shall 
be deemed to have continued in 
existence ... as if it had not been 
struck off ** : — Held : the Grown was 
not entitled to moneys which were on 
deposit in a bank to the oo.’s credit at 
the date of the striking off Sc which 
were still held by the bank when the 

93 


OO. was restored. The “ rights pro- 
tected by the “ without inejudice ” 
clause did not Include such rights as 
the Grown *8 right to bona vacantia, — 
A.-G. FOB British Columbia v. RovAii 
Bank op Canada & Island Amuse- 
ment Co., Ltd., [1936] 1 W. W. K. 
108 ; 50 B. 0. R. 268 ; affd., 11937J 
1 W. W. H. 273 ; 1 D, L. B. 637 ; affd., 
[1 937] S. O. K. 459 —CAN. 

PART IV. SECT. 4. 

sr. Position of depositors.] — If a, 
CO. Is deprived of the power to receive 
money on deposit, then in a subHogiiont 
btenoy. Uqmdation of the co. the 
depositors claiming for moneys on 
deposit prior to its losing such powers 
will be paid in fall, before depositors 
claiming for deiH>sity made after it lost 
such powers. Withdrawals made by 
one of the second class of depoiitors 
will be appropriated by the ct. to bis 
deposits made before the lose of such 
. — Re Nippon Kinyn Sha, 
Ex V, Tot ABO Fujino, (19231 
) D. L. R. 1156; 32 B. C. li. 66; 
[1923] 1 W. W. R. 880 ; 8 0. B. R. 
673.— CAN. 


powers 

Ltd., 
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Part V. — Insurance Companies 


7482. Add, Annotation : — Refd* Jacobs v. Batavia 
<&: General Plantations Trust, [1924] 2 Ch. 
.S29. 

7482a. Power of company to vary rate of Interest 
on loans to policy-holders.] — In an action by 
a policy-holder against an insurance co. for a 
declaration that the co. were not entitled to 
charge more than 4 per cent, interest on 
sums advanced on security of their policies, 
pltf. based his case on an alleged collateral 
contract or on established practice : — Held : 
there was no collateral contract, &c the 
practice proved was to make loans at the 
rate of interest fixed by the board, <5!;: not to 
charge one fixed rate for all time. — Thiselton 
V. CoMMEuciAD Union Assurance Co., [1920J 
Ch. 8cS8 ; 9.5 L. J. Ch. 447 ; 136 L. T. 114; 
70 8ol. Jo. 892. 

7484a. Shareholders — Liability to execution.] — 

Affidavits of a director of the co. stating, 
that, on a certain day, the co. discontinued 
to carry on its business, was wholly in- 
solvent, <fe that its funds, proi^erty, & assets 
were & had since continued totally ex- 
hausted, & that there were no funds, property, 
or assets of or belonging to the co., or any 
other means whatsoever from or by which the 
pltf. could recover or enforce payment of the 
judgment-debt ; & of the sheriff’s officer to 
whom a fi, fa. against the co. had been de- 
livered for execution, stating that he went to 
the only place in London where the co. had 
carried on its business, & found the place 
deserted, & from information & personal 
inspection ascertained that they had no goods 
or pi’operty there : — Held : sufficient to 
entitled the judgment-creditor to execution 
against a shareholder under 7 <& 8 Viet, 
c, 110, H. 68. — iiiDGWAY V . Security Mutual 
Life Ahsurance Society (1850), 18 C. B. 
086 ; 139 E. R. 1540. 

7485a. Companies to which Assurance Companies 
Act, 1909 (c. 49), applies — Employers' lia- 
bility insurance company — Carrying on busi- 
ness outside United Kingdom — What Is.] — 

The above Act applies to employers’ liability 
insurance business carried on in the United 
Kingdom, though the risks run, & the lia- 
bility insured against, originated outside the 
United Kingdom, as sect. 33 (1) (i) of the 
above Act refers to the place where the 
business is carried on & not to the place 
where the risks are run, the act of issuing the 
policies constituting the carrying on or 
transacting business .^ — He United General 
CoMiuERCiAL Insurance Corpn., [1927] 2 Oh. 


61 ; 90 L. J. Oh. 231 ; 136 L. T. 663 ; 71 
Sol. Jo. 141, O. A. 

Annotation: — Befd. First Russian Insoe. v. London & Lan- 
cashire Insce,, [1928] Ch. 922. 

7485b. LlabUity of assets.]—A policy of insurance 
under the common seal of a joint stock co. 
contained the following proviso : “ That the 
said policy, or any thing therein contained, 
shall in no case extend, or be deemed or 
construed to extend, to charge or render 
liable the respective proprietors of the said 
CO., or any of them,” etc., “ t-o any claim or 
demand whatsoever in respect of the said 
olicy or of the assurance thereby made, 
eyond tlie amount of their, his or her 
individual shares or share in the capital 
stock of the said co. ; but that the capital 
stock & funds of the said co. shall alone be 
charged & liable to answer all claims & 
demands by virtue of tho said assurance, or 
mcident thereto ” : — Held : the terms of the 
policy precluded the assured from any remedy 
at law against individual shareholders ; &, 
consequenfly, that, after using due diligence 
to obtain satisfaction of a judgment recovered 
against the co. in an action on such policy, 
by execution against their property, he was 
not entitled to issue execution against an 
individual shareholder, under sects. 66 & 68 
of Stat. 7 & 8 Viet. (c. 110), ss. 06, 68.— 
IIalket V. Merchant Traders’ Ship Loan 
INSCE. Assocn. (1849), 13 Q. B. 960 ; 19 
L. J. Q. B. 59 ; 14 Jur. 222 ; 110 E. B. 1530. 

7490. After this case add : — 

Company carrying on motor vehicle busi- 
ness.] — See Road Traffic Act, 1930 (c.43), s. 42. 

7490a. “ Policy on human life — What 

amounts to.] — The co., now in liquidation, in 
addition to ordinary life assurance business 
issued endowment policies consisting of 
assurances of sums of money maturing at the 
expiration of a stated number of years. 
Amongst other such policies the co. issued a 
form of certificate whereby in consideration 
of an annual jiremium it assured pa3rment to 
the certificate-holder (which expression in- 
cluded his exors., administrators & assigns) 
of a fixed sum at a future date, subject to a 
condition that the legal personal representa- 
tives of any certificate-holder should be at 
libcit^^ to surrender the certificate to the co. 
within six months of the death of the holder, 
in which case the co, should pay to them the 
total amount of all premiums then paid 
thereunder : — Held : looking to the option 
of surrender given to the legal personal 


PART V. SECT. 1. 


8t. (Grounds for grantinQ or refusing 
licence — Whether coTnpany carrying mi 
Imsiness in good fcviih .] — -Re Ai.L Risk 
Insuranck Aobnciies, Ltd. (B. C.). 
[1927] 3 D. L. 11. [19271 3 

W. B. R. .58.~-CAN. 


7488 1 , Power of directors to contract — 
Contract to stand surety foe debt due by 
third party.] — Held: not within the 

00. *e arts, of assocn. — H industan 
AssuranCk & Mutual Beneftt 
Society, Ltd., Lahore Khaisa 
Bank. Ltd.. Gujuanwala (1927), 

1. L. R. 9 Lah. 360.-— IND. 


BX. 8‘rperiniendent of insurance — 


Powers — To alter annual statement of 
compan/y.] — Re Sun Life Assurance 
Co.. [1927] 4 D. L. R. 287.— CAN. 


ay. Power to write off capital — Extent 
of power ,] — The power conferred by 
sect. 70 of Insurance Act. R. S. C., 1927 
( 0 . 101), of writing off paid-up capita] 
is not limited to the writing off of tho 
precise amount of the lost capital. — 
Re Canada National Fire Insurance 
Co., [1930] 3 W. W. R. 113 ; 4 D. L. R. 
f)72 ; 39 Man. L. R. 188 ; 12 C. B. R. 
31.— CAN. 


PART V. SEOt. 6. 

BA. Briiiah company doing business in 

94 


Irish Free Slate .] — A British Insurance 
CO. doing business in the Irish Free 
State after Dec. 1922, claimed not to 
l>e liable to make any deposits In the 
Irish Free State in consequence of 
C-oustltution Sz. Adaptation of Enact- 
ments Act, 1922, art. 73, & External 
Cos. Adaptation Order, 1923, on the 
RTound that the Act liad been cotnpUed 
with In 1914, when deposits were made 
in England i—Held : the co. was 
hound to make such deposits in the 
Irish Free State. — Western Austra- 
lian Insurance Co., Ltd. v. A.-Q. & 
Minister fob Industry & Commerce, 
[1926] 1. R. 67 ; 59 I. L. T. 109.— IR. 
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representatives in case of the death of the 
iloldsry till© lomi of c^rtiijRicfitr© Wfl^s cti ** policy 
on human life ” witUn the statutory defini- 
tion contained in Assurance Cos. Act, 1909 
(c. 49), s. 30 (a), entitling the holder to resort 
to the statutory deposit in the liquidation of 
the CO. he Natk^nal Standard Life 
1 ^27 ; 87 L. J. Cli. 

283 ; 118 L. T. 021. 

74 , 90 b. — Reinsurance of fire risks.] — The 

business of reinsuring fire risks is fire insur- 
ance business within Assurance Companies 
Act, U)09 (c. 49), tt a foreign co., which car- 
ries on the business of reinsurance of fire 
risks in the United Kingdom, but does not 
otherwise carry on insurance business in 
England, is bound to deposit with the Pay- 
master-General the sum prescribed by s. 2 

(1) of the Act. — F 0 RSIKRING 6 AKT. Nation AL 
(OP CorENHAGFN) V. A.-G., [1025] A. C. 639 ; 
94 L. J. K. B. 712 ; 133 L. T. 151 ; 41 
T. L. R. 473 ; 69 Sol. Jo. 543 ; 30 Com. 
Cas. 252, H. L. ; affff. 8. C. sub nom, A.-G. 
V. Forsikringsakt. National (op Copen- 
hagen) (1924), 93 L. J. K. B. 679, 0. A. 

Annotations: — Retd. Fir.-^t Russian Insco, v. London 
Lanca.shiro liisco.. [1928] Cb. 922; Re National Benefit 
Assoe,, hJx p. EnKli.sb Tnsoe., Il928j Ch. 74. 

74*90c. Company carrying on accident Insur- 

ance business — Charitable association.] — The 
ct. held that the British Provident ^socn. 
for Hosy>ital Sc Additional Services was not 
a CO. carrying on accident insurance business 
within Assurance Cos. Act, 1909 (c. 49), 
s. 1 (c). — Hall U’Atii v. British Provident 
Assocn. for Hospital & Additional Ser- 
vices (1932), 48 T, L. R, 240 ; 70 Sol. ,To. 111. 

7493a. By summons under R. S. C., 

Ord, 50, r, 2 (8).] — Up Canada Life Assur- 
ance Co., [1920] W, N. 46; 167 L. T. Jo. 156. 

7493b. .] — A CO. carrying on 

a general insurance business deposited, under 
the combined provisions of Assurance Cos. 
Act, 1909 (c. 49), & Road Traffic Act, 1930 
(c. 43), s. 42, & rules thereunder, securities 
to the value of £15,000 in respect of motor 
vehicle insurance. The securities so de- 
posited increased in market value, & the co. 
sought to exchange them for other securities 
to the value <_)f £15,000. The questions arose 
whether an application to the ct. should be 
made by petition or by summons in Chambers, 
<fe whether tlie co. had any such right ; — 
Held: (1) if the £15,000 deposit had been 
made in cash, no variation could occur, &, 
therefore, if securities were deposited in lieu 
of cash, on the one hand the co. could not 
demand as of right to change those securities 
if they appreciated in value, nor, on the 
other hand, could the Paymaster- General 
demand farther security in case of a deprecia- 
tion in value of the securities deposited ; 

(2) if the application wore to withdraw the 

securities, the application must be by petition 
to the ct., but if it were for a mere change of 
investment it must be by summons ; (3) in 
either case the Board of Trade must be con- 
sulted in the fii-st place, & the ct. has dis- 
cretion to pass such order as it may deem 
just in the i)articular circumstances. — Re 
General Accident, Fire & Life Assur- 
ance CoKFN., Ltd., [1933] Oh. 349 ; 102 


L. J. Ch. 98 ; 148 L. T. 451 ; 49 T. L. B. 
107. 

7493c. Appreciation or deprecia- 

tion of securities — Whether grounds for 
variation.] — Re General Accident, Fire & 
Life Assurance Cohpn., Ltd., No. 7493b, 
ante, 

74984 , Notice to Board of Trade.] — 

Re General Accident, Fire & Life Assur- 
ance CoRPN., IjTD., No. 74 93b, ante, 

7498. Add, Annotation : — Refd. Re Profits & 
Income Insce., [1929] 1 Ch. 262. 


7500. Add, Annotations : — Refd. Re South Bast 
Lancashire Insurance Oo., [1935] Ch. 226 ; 
Re Hearts of Oak Assurance Co., [1936] Ch. 
558. 

7500a. Deposit by company carrying on motor 

vehicle business.]-— (1) The deposit of £15,000 
made by a co. under Assurance Companies 
Act, 1009 (c. 49), as amended by Road 
Traffic Act, 1930 (c. 43), s. 42, is primarily 
applicable in satisfaction of claims under 
motor vehicle insurance policies issued by 
the CO. in priority to the claims of its general 
creditors. 

(2) The deposits dealt with in Road Traffic 
Act, 1930 (c. 43), 8. 43, are primarily applic- 
able for the payment of claims arising in 
respect of third party risks only, the £15,000 
deposit being a security for the holders of 
policies coming within the motor vehicle 
insurance business. — Re South-East Lan- 
cashire Insurance Co. (1032), 102 L. J. 
Ch. 27 ; 49 T. L. R. 25 ; 70 Sol. Jo. 815. 

Annotation : — Consd. Re South East Lancashire Insurance 
Oo.. [1934] Ch. 374. 

7600b. ,] — In the winding up of an 

insurance co. carrying on motor vehicle 
insurance business, the deposit of £15,000 
made by the co. with the Accountant-General 
of the Supreme C5t. under the Assurance Cos. 
Act, 1909 (c. 40), as amended by Road 
Traffic Act, 1930 (c. 43), s. 42, forms assets 
of the CO. available for distribution among all 
its creditors generally, is not primarily 
applicable to the satisfaction of the claims of 
the holders of motor vehicle insurance policies 
issued by the co. — Re South East Lan- 
cashire Insuraj^ce Oo., Ltd,, [1035] Ch. 
225 ; 104 L. J. Ch. 158 ; 152 L. T. 245 ; 51 
T. L. R. 143 ; 78 Sol. Jo. 859, O. A. 

Annotation : — ^Apld. Re Hearts of Oak Assurance Co., [1936] 
Oh. 558. 


7500c. .] — (1) Where a statutory deposit has 

been made by an assurance co., the polic^^ 
holders of the class in respect of which the 
deposit was made & the general creditors of 
the co. whose claims arise in connection wit h 
the business of that class have, in a li<pii<ln~ 
lion, a claim in priority to other eieditois 
over the investments made by the co. 


representing that deposit. • • i 

(2) Where an assurance co. goes inf o hqnida- 
tion the holder of an industrial policy entered 
into before the year 1921, must , befotn 
can make a claim against the 
under Life Assurance Cos. Act, IMO (e. oi), 
show that, if he is ouJv admitted to proy^e 
against the deposit made umhn; tlie Act of 
1923 & against tie' general o,ss(‘fs, he wouk 


7498 1. Application of deposit on 1 Assurance Co., TjTD., Paciiuc Great 
up.] — Re National Benefit 1 Eastern Tiv. Co.^s Case, [19271 


J T). L. H. 289 ; 11927] 2 \V. W. R. 
348 ; 36 Mon. L. R. 549.— GAN. 
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j?eoeive less than he would have i*eceived if j 
the Act of 1923 had uot been passed.— 
Hbabts QF Oak: Absiijiancb Co., hTD^i [1936] 
Ch. m ; 1^5 L* J. Oh. 211 ; 165 L. T. 407 ; 
[1937-7] B. &O. B. 65. 

7508a. - — .] — Be United Biritish 

Inbdjranoe Co., No, 7526a, poet 

7510a. lusuraiice o&mpaxiles<-nSeparate funds — Dis- 
tribution of surplus of one fund among 
members of society.] — In Assurance Com- 
panies Act, 1009 (c. 49), as applied to indus- 
trial life assurance by the Industrial 
Assurance Act, 1923 (c. 8), there is nothing 
to prevent a society, which is carrying on 
industrial life assurance as well as ordinary 
life assurance, from distributing among ili / 
membeis such part of the surplus of the f 
industrial life assurance fund as it may be 
determine to distribute in accordance with 
the provisions of its rules. — ^W esleyak & 
General Assubance Society t;. A.-G,, I 

. US L. T. 

49 T. L. R. 140 ; 77 Sol. Jo. 48. 

7526a. — Where an assurance co. having 

power under its memorandum of assocn. 
to transfer its business or any part thereof 
to another co. has agreed to transfer all its 
life business to another assurance co., & the 
proposed transfer has been sanctioned by the 
ct. upon a petition presented under Assurance 
Companies Act, 1909 (c. 49), s. 13, & all 
statutoiy requirements in connection with 
the transfer have been duly complied with, 
the effect is that all liability of the transferring 
CO. towards its policy holders is completely 
discharged, the ct. can order payment out 
of the deposit money to the transferring co. — 

Be United Biutish Insuiiance Co., [1929] 

2 Oh. 430 ; 98 L. J. Ch. 444 ; 142 L. T. 12. 

7536. Add, Annotaiion : — Held. Be National Bene- 
fit Assurance Co., [1931] 1 Oh. 46. 

7542a. ,] — Be Britannic 

Assurance Co., Ltd. & Assurance Com- 
panies Act, 1909 (1927), 71 Sol. Jo. 729. 

7549. Add, Annotation: — As to (1) Refd. Cornish 
Mutual Assce. v. I. R. Oomrs., [1926] A. C, 281. 

7551. After this case add : — 

.] — See Assurance Cos. (Winding-up) 

Act, 1933 (c. 9). 

7661a. Wlnding-up of reinsurer — Claim against 
insuring company— iSet-off.]— By a treaty of 
reinsurance dated Apr. 13, 1920, between two 
insurance cos. the reinsurer accepted a share 
of all insurances accepted by or renewed by 
the insuring co. in its fire department. By 
Art. \ III. of the ti'eaty the insuring co. was 
entitled to retain & accumulate out of money 
due to the reinsurer a sum equal to 40 per 
cent, of the share of all premiums credited 


to the reinsurer la the year, 
remain as a depoeit td secure the due pe r 
formanoe of the db%iil^ ■ 

insuring co. was to he entitled to retain 
deposit, or my balance i^malning after 
satisfying any obligation in respect of whi( (i 
the reinsurer might make default, tmtil tlu 
determination of the agreement, paying the 
reinsurer interest at 8} per cent, per annum 
on any part of the deposit not used in maimer 
aforesaid. By Art. IX. the agreement was 
immediately determinable by notice on the 
reinsurer going into liquidation. On Jan. 31, 
1922, the reinsurer presented its own winding- 
up petition, & on Feb. 1, 1922, the insuring 
CO. gave notice determining the agi^ement. 
On Feb. 14, 1922, a compulsory order was 
made for the winding up of the reinsurer. 
After all obligations under the treaty had 
been satisfied, there remained in the posses- 
sion of the insuring co. a sum of over £8,000 
out of the deposit <fe a sum of accrued interest. 
The liquidator of the reinsurer took out a 
summons for a declaration that the insiuang 
CO. was bound to pay over the deposit <fc 
interest in full. The insuring co. claimed to 
be entitled to set them off against sums due 
to it from the reinsurer under other treaties 
& policies of insurance reinsurance : — 

Held: (1) the interest was a debt due from 
the insuring co. to the reinsurer <&; fell there- 
fore within Bkpey. Act, 1914 (c. 69), s. 31, 
as being one of a number of mutual credits or 
debts arising between the parties, & that 
there was therefore a right of set-off in regard 
to it ; (2) the deposit being money handed 
over to the insuring co. for a specific purpose, 
the balance remaining after satisfying the 
specific purpose continued to be excluded 
from the course of account between the 
parties &, could not be the subject of a set-off. 

— Be City Equitable Fire Insurance Co., 
Ltd. (2), [1930] 2 Ch. 293 ; 99 L. J. Ch. 636 ; 

143 L. T. 444 ; [1929-30] B. & C. R. 233, 

0. A. 

7593. Add. Annotation : — ^Retd. Biddulph <fe Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 96 L. J. Ch. 576. 

7600. Add. Annotations : —As to (1) Expld. Uc 
Hearts of Oak Assurance Co., [1936] Ch. 658. 

As to (2) Consd. & Apld. Be Profits Income 
Insce., [1929] 1 Oh. 262, 

7609. Add. Annotations : — Consd. Agricultural 
Wholesale Soc. v. Biddulph & Disti'ict Agri- 
cultural Soc., [1926] Oh. 769. Refd. Hole v. 
Garosey, [1930] A, 0. 472. 

7611a. Former actuary — ^In receipt of pension.] 

— On the resignation of the actuary & 
secretory of an insurance co. which, in 
addition to other branches of insurance 


PART V. SECT. 8/ SUB-SECT. 1. 

* !; “I — — — ilieanfcrjy of ** liabili- 
tU8 in Viotona.]-*-'Ou the proper 
oonstmotion of t.he sect, the “ IlabiU- 
tkw of the CO. in Vlotorla reforrod to 
la sect. 448 of Cos. Act. 1988, iaolnde 
a liability iuoari'ed elsewhere than in 
Victoria which is to he satisfied in 
Victoria.- -Ate BuiLDma As- 

BURANCK Co., Ltd., f 10321 V. L. R. 
301 ; Atgm L. R. 324.— AUS. 

PART V. SECT. 8, KUB-SECT. 4.— A. 

0 i. Dominion Winding-up Act,] 

~-ite OONTINKNTAL FiRE ^ CABCALTY 
Co., [1924] 1 W. W. R. 132. — CAN. 


C ii. .] — Re OONTINENTAL 

FniE& Casualty Co.. [1924] l W. W. R. 
1080.— CAN. 

PART V. SECT. 8. SUB-SECT. 5. —A. 

»g. RuU amount insured — No right 
to repayment of premiums .] — In Jan. 
1930. an order was made lor the winding 
up of a life assurance co. In May, 
1930, the official liquidator of the co. 
informed all policy-holders In the co. 
that the co. would not carry out its 
obligationa under the policies. Be- 
tween Jan. & May, 1930, certain policy- 
holders paid their premiums as they 
became due to the official liquidator. 
He placed the mon^s so received In a 
.special account. The policy-holders 
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claimed that the moneys should be 
repaid to them. The liquidator now 
applied to the ct, for directions as to 
how he should deal with these moneys : 
— Held : the wiudlnff-up,ordelc did uot 
determine the policies, Sc as by virtue 
of paying the premiums the policy- 
holders had become entitled to prove 
in the liquidation for the full amount 
insured, in the event of the policy 
maturing prior to repudiation they 
were not now entitled to the repay- 
ment of the premiums, &, therefore, the 
moneys should be retained by the 
liquidator as assets of the oo , — Re 
FBmKRAL BuILPINO AeSURANOK GO., 
Ltd. (1934). 34 S. R. N. S. W. 499 ; 51 
N. S. W. W. NT. IdO.— AUS. 



7612ft. ^ .] Meld ; the liquidator had rightly 

rejected a proof, in that the contract in respect 
of which the proof of debt was advanced, was 
a contract of marine insurance & no stamped 
policy was issued as required by law, so that 
the contract was invalid. — English Insur- 
ance Co. V. National Benefit Assurance 
Co. (Official Receiver), [1929] A. C. 114 : 
98 L. J. Ch. 1 ; 140 L. T. 76 ; [1928] B. & 
0. R. 67, H. L. ; affg, S. C. sub nom. Re 
Naitonal Benefit Assurance Co., Ex p. 
English Insurance Co„ [1928] Ch. 74, C. A. 


Jnnotalions .' — Distd. AV Norske IJoyd luaoe., [19281 W. N. 
99. Befd. Home & Colonial Insoe. (1929), 45 T. L. U. 
658; Jie National Bonotii Assurance Oo., Ltd., [1931] 
1 Ch. 46 : Motor Union Insurance Oo., Ltd. v. Mann- 
helmer Versicherunprs CesoUsohaft, [1933] 1 K. H. 812. 


7612b. EITect of compromise under 1908 Act, 

s. 214, accepted & acted on by parties,] — 

Re Norske Lloyd Insurance Co., Ltd., 
[1928] W. N, 99. 

7620. Add. Annotation : — Consd. Re Profits & 
Income Insce., [1929] 1 Oh. 262. 


7622. Add. Annotation : — Refd. Re Profits & 
Income Insce., (1929] 1 Oh. 262. 

7622a. ,] — ^An insurance co. carrying on 

a marine & general insurance business but 
excluding from its objects {inter alia) fir© 
insurance business, insured, through agent-s 
in Germany, a consigmnent of wool whilst 
in transit from quay to warehouse & whilst 
stored in a warehouse, against all damage 
or loss for one month. The policy was on 
a printed marine form in the German lan- 
^age, & the risks of fire tfe pilferage were 
included by indorsement. The policy was 
twice renewed whilst the wool was in storage 
upon payment of the same premium. After 
the second renewal a fire occurred causing 
serious damage to the wool. The owners 
claimed under the policy & recovered judg- 
ment in Germany, & afterwards in the King’s 
Bench Division, suing on the foreign judg- 
ment. 

The insurance co. having gone into liqui- 
dation, appets. presented a proof for the 
amount of the judgment, but the liquidator 
rejected it : — Held : the policy, though on a 


7625. Add. Amwtationa : — Distd. Re National Bene- 
fit Assce., [1924] 2 Ch. 339. N.F. Re City 
Life Assce. (1925). 42 T. L. B. 45. 

7626. Add. Annotation : — Refd. Re City Life 
Assce. (1926), 42 T. L. R. 45. 

7627. Add. Annotations : — Overd. Be City Life 
Assce. (1925), 42 T. L. R. 45. Refd, Re 
National Benefit Assce., [1924] 2 Ch. 339. 


7627a. .] — A policy-holder in a life assurance 

CO. borrowed money from the co. on his 
policy. Before the death of the assured the 
CO. was wound up, & the policy was valued 
under Assurance Companies Act, 1909 (c. 49). 
The policy-holder claimed to set off the value 
of the policy against his debt ; — Held : Bkpey. 
Act, 1914 (c. 59), B. 31, applied, there having 
been at the date of the winding up con- 
tractual obligations the breach of which 
might give rise to a claim for damages pro- 
vable in the winding up, & the policy-holder 
was entitled to set off the value of his policy 
against his debt. — Re National Benefit 
Assurance Co., Ltd., [1924] 2 Ch. 339 ; 
94 L. J, Oh. 33 ; 132 L. T, 50 ; 40 T L. B. 
755 ; 68 Sol. Jo. 753 ; [1924] B. & 0. R. 231. 

Annotation : — Apprvd. & FoUd. He Oity Life Asboo. Co. (1925 )> 
42 T. L. B.. 45. 


7627b, .] — In the liquidation of a life in- 

surance oo. policy holders who have mort- 
gaged their policies to the co. to secure 
advances are entitled under Bkpey. Act, 
1914 (c. 59), s. 31, as made applicable by 
1908 Act, s. 207, to set off the statutory 
value of their policies in full against the 
money due on their mtges., if the co. held the 
mtges. at the date of the commencement 
of the winding up, but not if, before that 
date, the co. had equitably assigned the 
mtges. to trustees to secure a trust fund for 
the payment of a certain class of the policies, 
— Be City Life Assurance Co., Ltd., [ 1926] 
Ch, 191 ; 96 L. J. Ch. 65 ; 134 L. T. 207 ; 
42 T, L.R. 45 ; 70 Sol. Jo, 108 ; [1925] B, 

O R. 233 C. A. 

^mwtoKoiw’— Beid. Re Profits & locomr Insce.. 

1 Ch. 262 : Be City Egulteble Fire Insurtwco ( o., IIW; ui -s 
Cb. 293 ; Re Fenton, Exp. Fenton Textile Asyocn. (1. >- 

99 L. J. Ch. 358. 




Part VI. — Companies Registered Under Repealed Statutes. 

7647a. Alteration In objects.]-^ Hbwitt Bbothebs, Lti>. (J931), 75 Sol. Jo. 6I5. 
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Part VII.— Unregistered Companies 


7650. Add, Annotaiim : — Retd. Employers’ lia 
bility Assce. v* Sedgwick OoUme (1926), 95 
h, J. K. B. 1015. 

766S. Add, Annotation : — Betd. Re Russian tv 
English Bank (1932), 48 T. L. R. 282. 


BoTOING ^ WKr.*Br’S*'OOHTKAC3T, 
[18961 1 Oh. 063 ; 64 L. J. Oh. 427 ; 72 
L.T 411 ; 39 Sol. Jo. 346 ; 43 W. R, 417 ; 
2 Mans. 267 ; 13 R. 125, 0. A. 

Annotations £.—* ApW. 


7669a. Representatives oi deceased 

members ,] — ^An unregistered co. cannot be 
wound up under Cos. Act, 1862 (c. 89), 
s. 199, unless there are more than seven 
existing memboi’s at the date of the winding- 
up petition. Representatives of deceased 
members, trust/ees of bkpt. members, & past 
members, although liable to contribute to the 
debts of the co., are not members within the 


Llewdllyn t 

(1914] 2 Ch. 670. 

7669b. Trustees of bankrupt members.} — 

Re Bowling & Wejlby’s Contract, No. 

7669a, ante. 

7687. Add. Annotation : — Refd. Russian & English 
Bank v. Baring Bros. & Co., [1936] 1 All E. R. 
505 . 


Part VIII. — Cost-Book Companies and Mining Companies 

in the Stannaries. 

7723a. .] — OouRTEis v, Johnson 7726. Add. Annotation : — Refd. Jebara v, Otto- 

(1853), cited 10 Exch. 242, n. ; 156 E. R. man Bank, [1927] 2 K. B. 254. 

7737. Add. Annotation : — Ae to (2) Consd. Spencer 
Annotation :-~Reld.Wa.teonv.8i>mtley(lB6i), 10 Exch. 222. V. Ashworth Partington, [1925] 1 K- B. 

589. 


Part IX. — Statutory Companies for Public Purposes 


7843a. Capital expenditure out of reserve 

funds.] — Sums expended by the railways 
upon capital works, & furnished by drawing 
upon theii* own undistributed profits, pension 
funds <fe reserves, are not additional capital 
“ raised or provided ” within Railways Act, 
1921 (c. 55), s. 58 (1) (/>). Therefore the 
companies are not entitled to include those 
sums as capital for the purpose of fixing 
the standard rates & charges necessary to 
produce the revenue sufficient to remunerate 
them upon their capital valuation . — Re 
vStandakd Charges Schedule (1925), 04 
L, J. K. B. 364 ; 132 L. T. 682 ; 89 J. P. 90 ; 
41 T. L. R. 247 ; 69 Sol. Jo. 326 ; 23 L. G. R. 
209 ; 18 Ry. & Can. Tr. Cas. 133, C. A. 


7862. Add. Annotation: — As to {I ) Consd. Witham 
Outfall Board v. Boston Corpn. (1926), 136 
L. T, 756. 

7904a. .] — The ct. will not grant a 

rule under 8 & 9 Viet. c. 16, s. 36, for a scire 
facias against a party as a shareholder in a 
joint stock co., upon a judgment obtained 
against the co., unless the affidavits disclose 
refisonahle grounds for believing that the 
party Sought to be charged is a shareholder. 
The fact of his having applied for & received 
an allotment of shares, & paid a deposit 
thereon, is not enough. — Edwards v. 
Kilkenny & GitEAT Southern & Western 
Ry. Co. (1803), 14 0. B. N. S. 526; 143 
E. R. 526. 


PART VII. SECT. 2, SUB-SECT. 1. 

7654 i. Power of court — Under Corn- 
pantes Acts — Discretionary.] — The 
general partiiei In a limited partner- 
ship consisting of two members pre- 
sented a petition for the winding up 
of the partnership by the ct. & for the 
appointment of a liquidator : — Held : 
aftnough it was competent for the ct. 
to appoint a judicial factor to wind up 
a Urriited partnership, the averments 
of parties showed that ouestions 
to the liability of the limited partner 
were likely tn arise, Sc it was more 
expedient that the partnership should 
be wound up by tne ct. — ^MuiRnE.^p 
V. Boni.ANi), [1925] R. O. 474.-— SCOT. 

PART VII, SECT. 2, SUB-SECT. 2.— A. 

7658 I, Unregistered company ** — 
Benevolent society. h-- A co. & its 
directors instituted endowed a 
benevolent society, which was not 
registered under Friendly Sodeties 


Act, 189G, & made It a condition In 
the contract of employment of its 
manual laboimers that they should be 
members of the society. In addition 
to income derived from the endow- 
ment fund, further income was pro- 
vided, in terms of the constitution, by 
the members paying small weekly sums 
to the society, which were deducted 
from their wages, & by the co. paying 
an equal araoiint. The members & 
their dependants wore respectively 
entitled to sickness & death benefits. 
The management was vested in a com- 
mittee which was elected by the 
memliers in annual genexul meeting. 
The 00 ., having been bought up by a 
larger concern, went out of business, 
& the works were eventually closed 
down. A special meeting of the society 
was thereafter held, at which it was 
resolved to cease receiving contribu- 
tions & paying benefits. Subsequently 
certain ofBeers of the society presented 
a petition for the winding up of the 
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society as an “ imrogistered co.'*: — 
Held : the society was not a “ partner- 
ship, ossocn., or oo.*’ within Cos. Act, 
1908, Part VlII., e. 267, In respect 
that there was no contractual relation 
between the members inter se, &, 
accordingly, that it could not be wound 
up under the Act os an “ unregistered 
CO.** --Re Ca-ledonian Employees' 
Benevolent Society, [19281 8. C. 
633,— SCOT. 

PART VII. SECT. 2, SUB-SECT. 2.— D. 

7670 i. Association of less than seven 
member 8-^ At date of petiJti(m.]—Hetd : 
the ct. may not under Cos. Act. s. 271. 
order the winding up of an unr^stered 
CO. if it Is composed at the date of tho 
application for Its winding up, of not 
more than 7 members. — ^V. E. R, M, 
Chbttyar V. Hormasji (J) (1930), 
I, L. II. 8 Ran. 658, revsg. S. O. suhnom. 
Re Indian Companies Act. 1913 (1930). 
1. h. R. 8 Ron. 409.— IND. 



17. Whitehead, [1931] 1 Ch. 558 ; 100 

L. J. Ch. 147; 144 L. T. 036; [1929-30] 
B. & C. R, 276. 

7956. Add. Annotaiion : — to (2) Retd. Re 
King’s Settlement, King v. King, [1931] 2 
Ch. 294. 

S045. Add. Annotations : — ^Dlstd. Aylott West 
Ham Corpn., Sisson v. Same (1926), 96 
L, J. Ch. 533. Refd. Dennerley v. Prestwich 

U. D. C. (1929), 141 L. T. 602 ; Royal Trust 
Co. u. A.-a for Alberta (1929), 46 T. L. R. 25. 

8091. Add. Annotation : — Refd. Lovibond v. Grand 
Trunk Ry. C(u of Canada, [1936] 2 .AQ E. R. 
495. 

8126. Add. Annotation : — As to (2) Refd, Cotter 

V. National Union of Seamen [1929] Ch. 58. 

8129. Add. Annotations : — Generally, Refd. British 
Insulated & Helsby Cables v. Atherton, 
[1926] A. 0. 205 ; Be Golomb & Porter & 
Co.’s Arbitration (1931), 144 L. T. 683; Be 
Lee, Behrens & Co. (1932), 48 T. L. R. 248. 

8150. Add. Annotation : — Refd. Shaw & Sons (Sal- 
ford), Ltd. r. Shaw, [1936] 2 K. B. 113. 

8176. Add. AnnoiafAons : — Refd. British Insulated 
& Helsby Cables v, Atherton, [1926] A. C. 
205 ; Be Lee, Behrens & Co. (1932), 48 
T. L. R. 248. 


8321. Add. Citation : — 2 Macq. 391. 

8339. Add. Citation : — 1 Macq. 461. 

Add. Annotations : — Apld. Re Thomson, 
Thomson v. Allen, [1930] 1 Ch. 203 : Bell t7. 
Lever Bros., Ltd. (1931), 146 L. T. 258. 

8361, Add. Annotation : — Refd. Kreditbank Cassel 
G. m. b. H. r. Schenkers, [1926] 2 K. B, 450. 

8365. Add. Annotation : — Consd. Garrard v. James, 
[1925] Ch. 616. 

8366. Add, Annotation -Refd. Liggett (Liver- 
pool) 17. Barclays Bank, [1928] 1 K. B. 48. 

S375. Add. Annotation :—As to (1) Consd. Re Glyn 
Valley Tramway ( V)., [1937] (^h. 465. 

8389. Add. Annotations: — As to (I ) Apld. Garrard 
V. James, [1925] Ch. 616, Consd. Be George 
Inglefield, I.td. (1932), 48 T. L. R. 536. 
Refd. Staffs Motor Guarantee, Ltd. v. British 
W^agon Co., [1934] 2 K. B. 305. 

8390. Add. Annotations : — Refd. Re George Ingle- 
field, Ltd., [1933] Ch. 1 ; Be Lovegrove, Bxp. 
Ijovegi’ove & Co. (Sales), Ltd., Be Lovegi'Ove, 
Ex p. Trustees, [1935] Oh. 464. 

8412a. .] — Re Mersey Ry. Co., Gibbs 

V. Mersey Ry. Co. (1895), 11 T. L. R. 390. 
8416. Add. Annotation : — Consd. Re Glyn Valle\^ 
Tramway Co., [1937] (’h. 465. 


PART IX. SECT. 8, SUB-SECT. 6.— B. 

b I. Necesstty for .] — Where the 

directors of a railway oo. at one meeting 
made several calls, payable at intervals 
of two months from each other : — Held : 
b&d, for the calls cannot be made at less 
Intervals than two months ; Sc a 
stockholder who had paid the first 
call thus made, & thou transferred his 
shares, was not rosponRlble for the 
subsequent calls thus illegally made. — ► 
MooBE V. McLajikn (1862), 11 G. P. 

CAN. 

b 11, How calculated .] — Where 

calls on stock were to be made “ at 
periods of not leas than three months* 
Interval/* & one call was made payable 
on Aug. 10, Sc another on Nov. 10 ; — 
Held: an interval of three mouths 
had not elapsed between the two calls. 


& that the second call was therefore 
bad. — S tapacona Fire Sc Life In- 
STTRANOK Co. V. MACKENZIE (1878), 29 
C. P, 10.— CAN. 


PART IX. SECT. 14, SUB-SECT. 1. 

8370 1. By issue of debentures — On 
completion of portion of railway — Issue 
before completion .] — The B. 6c W. lly. 
Co., whose borrowing powers wore 
not to arise until a oertaln portion of 
their lino should have been open for 
traffic, entered Into an agreement with 
the S. & W. Ry. Oo. that, if the latter 
CO. would advance them a sufficient 
gum to enable them to complete that 
portion of the line, they, the B. & W. 

Co., would, when their borrowing powers 

arose, issue 8c deliver to the 8. & vv. 
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Co. a sufficient amount of dol»ontnr()s 
to enable them to repay theiusehes 
tho sum which they should so adv^aiifr. 
In pursuance of this ogr^'ement, thr 
8. & W. Co. paid, from time to tim(% 
the contractor’s accoants. ontil 
portion of the line renoLred by (be li. 
& W Co.’s speetal Act to bo open for 
traffic before the |>orrowiug 
should arise was cotaplctcd. i be 8. 
(Sr W Go. ad winced m that way 
£12,000. Tho r?. it W. Co.’s borrowing 
nowera having arisen, they issued & 
delivered to the 8. S: W. Co. debentures 
to secure that advance: — I/ela : there 
was notlilng Ulogal In that contract, 
eSc the debontures were valid to the 
extent of £12,000, the sum actually 
advanced,— -/Cc Baunalstown Sc Wex- 
ford Hy. Co. (1870), 4 I. R. Eq. 605.— 
IR. 
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'BiaESX Strf9«$pii^ 


S420ii« As Mwe^n ^ 

—A tramwajr oo,, <Si^ted. By pkVate Aet of 
FiirHtoient i ncorporatiag tfit© (5os. Ojlauses 
Acts, was closed . doW 0 , A!> after l?emg 
registered as a limited op. under Fart IX. of 
the Cos» Act, 1929, was v^cdimtarily wound 
up. The licjuidator took out a summons to 
determine (mter alia) the rights of debenture- 
holders as against unsecured creditors, & 
the extent oi the charge created hy the 
debentures ; — Held : the tramway having 
altogether ceased to exist as a going concern, 
the debenture-holders were entitled to a 
charge on all the assets, including proceeds 
of sale of realised assets & uncalled capital, 
in priority to the claims of unsecured 
creditors . — Be Glyn Valley Tramway Co., 
[1937] Oh. 4«5 ; [1937] 3 All E. R. 15 ; lOG 
L. J. Oh. 238 ; 157 L. T. 36 ; 63 T. L. R. 
743 ; 81 Sol. do. 479. 

8444a. .] — A receiver & manager was 

appointed of the undertaking of a tram- 
ways CO. — Bartlett v. West Metropolitan 
Tramways Oo., [1893] 3 Oh. 437 ; 63 L. J. Oh. 
208; 69L. T. 500. 

Annotation: — Dbtd. Marshall v. South Staffordshire Tram. 

Oo., 11896] 2 Oh. 36. 

8463. Add. Annotation : — Refd. Oswald TiUotson, 
Ltd. V. I. R. Comrs., [1933] 1 K. B. 134. 

8481a. Priority In winding-up— Validity.] — 

Windermere DrsTRicr Gas & Water Oo. 
V. Whitehead, No. 7953a, ante. 

8481h. Condition restricting rights of preference 
shareholders — Limitation to repayment out 
of surplus assets paid up on share — Validity.] 
— Windermere District Gas & Water Oo. 

V. Whitehead, No. 7053a, ante . 


8481c, 8urjplc»l 

orlglnid 8c provision 

was made in the memorandiim or articles of 
a statutory OO., which had a capital of 
£10,000, either for the distribution of surplus 
assets in the event of a windmg up or for 
dividends* except that the directors could 
declare A dividend to the members in pro- 
portion to their shares. In 1902 an order, 
which was confirmed by statute, was made 
roviding for an increase of the capital to 
18,000 by an issue of additional shares. 
The order provided that the undertakers 
should not make a larger dividend pay- 
ment than one of 10 per cent, on the 
original capital & one of 7 per cent, on the 
additional capital. There was no provision 
with regard to the distribution of surplus 
assets there was nothing else to distinguish 
the two classes of capital. In 1936 the co.’s 
undertaking was sold & the co. was wound 
up. A question arose as to the distribution 
of surplus assets in the hands of the liquidator 
after payment of the debts of the co. & after 
paying to the shareholders the amount paid 
up on their shares. The surplus assets 
represented inter alia the proceeds of the 
carrying on of the undertaking since the last 
dividend was declared paid : — Held : 
(1) as no dividend had been declared by the 
directors before the winding up, the surplus 
assets could not be distributed partly as 
dividend A partly as capital ; (2) the surplus 
assets ehotUd be distributed par?' passu 
between the holders of bot^h classes of share 
capital . — Be Syston Thuhmastun Gas, 
Light & Coke Oo., Ltd., [1937] 2 All E. R. 
322. 


Part XII. — Foreign Companies 


8510. Add. Annotaiixms : — ^Refd. Swedish Central 
Ry. V, Thompson, [1924] 2 K. B. 265 ; A.-G. 
V, Belilios, [1928] 1 K. B. 798. 

8512. Add. Annotation : — Refd. Employers' 

Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. . 

8513. Add. Annoialion Refd. Stui^tevant En- 
ginooring Co. v. Sturtevant Mill Co. of XJ.8.A., 
l.td., [1936] 3 All E. R. 137. 

8514. Add. Annotation: — Refd. Gilbert v, Gilbert 
& Rougher (1927), 96 L. J. P. 137. 

After this case add : — 

,]-~^See, now, 1929 Act, s. 284 (1). 


8520. Add, Annotation :—'RelA, Midland Bank v, 
I. R. Comrs., [1927] 2 K, B. 465. 

8523. For the portion of the paragraph in the 
original volume commencing with “ Held : ' ' 
substitute the following paragraph : — 

Held: (1) upon the construction of the 
decrees of £he Soviet Govt., defts. had not 
proved that pitf. bank was dissolved or that 
the property in the bonds was no longer in 
the bank ; (2) it was not open to defts. to 
raise by way of defence to the action the 
objection that the London branch manager 
had no authority to bring the action in the 


PART X. SECT, 6. 

sb. Effect of Act respecting Capacity 
of Companies, 1917 (o. 12).l — The above 
Act deale only with the capacity of cos. 
to exeidee tholr powers, & does not 
exUarire the powers themaelves . — Ee 
NoriA Wbstbbn Tkcbt Co., Ex p, 
PuitE Oil Oo., Lto. (Man,b [19261 1 
D. L. E. 689: (19*2^] 1 W. W. R. 436; 
35 Man. h, R, 483.— CAN. 


PART XU, SECT. 4. 
t. (top of p. 1200). Bead now 

w (p. 1200) 1. Company holding 

no licence in morimain.y^An Inenranoe 
cji., incorporated in a toreiflrn State Sc 
boldinsr no licence under Ontario 
Mortmain 3c Charitable Uees Act, but 
refflatered as authorised to do buiimees 
In Ontario, applied to be regristered ae 


the transferee of a chsorffe upon land : — 
Held : the oo. was entitled to bo 
registered without any qualification 
08 to proceedings that might be taken 
under that Act or any other Act 
affecting the holding of land by corpns. 
— Re New York Life Insurance Co. 
(1924), 65 O. L. R. 408.— CAN. 

q (p. 1200) i, Burden of 

proof of status to carry on btwinesa.l — 
La SAJ.U5 Extension University e. 
Freeman (Man,), [1926] 3 W. W. B. 
474.— CAN, 

0 , (p. 1202). Add ** revsd. 66 S. O. R. 
639.'^ 

^ ff. (p. 1.202) I. .1-^ 

News Pctblishino Oo. v, Armstrono 
Stage & Taxi Oo., (19333 3 D. L. B. 
568.— can. 


PART XU, SECT. 6. 

»o. General rule .] — In the absence of 
evidence of the law of the foreign state 
in question, the ct. cannot hold that a 
doctrine of English law applicable to a 
CO. Incorporated under local statutes 
applies to a co. Incorporated under a 
^rei^ statute- — Clark v. Thomas J, 


PART XII. SECT. 7, SUB-SEOT. 1.— A, 

1 L Necessity for proof of incor- 

poration .] — ^The provisiouB or Cos. Act, 
1933, requiring foreign cos. to he 
registered & licensed in Saskatchewan 
before oonunenoing to carry on buai- 
noa» therein do not Prevent an unregis- 
tered foreign oo. nrom suing In we 
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i i OMTtA iMwe \ 

moved to atwke out the name oi the hank aa 
Bcssiiui OoKMBRCui, & IirotrsTBiai, 
Bank w. Oohftoib d’Esoomptb db Mto- 
HOUaB, j|l»36] A. 0. 112 ; 93 L. J. K. B. 1098 ; 
182 t. T. 99 } 40 T, L, E. 837 ; 68 Sol, Jo, 
841 r BT, Ji, • 

■ a WaWlltr A»8oe. 

«, Seaf^k CoUto (19je). 9.5 L. J. K. B. X016. Dtatd, 
Ixazard Bros, & Co. v. Midlftiid Bank. Ltd., [1933] A. O. 
«»9. Consd. Bnsaian & Engliak Bank «. Baring Bros. 

(1932). 48 L. R. 193. As to (2) FoUd^^anqne 
7 rna 7 T A^-^ ^^irn — ^ 5 '*“ Petrograd v, Goukassow, 

Jnpifer (No. 2). [1925] 
P. 09 ; Jho Jnptter (No, 3) (1927), 137 L. T. 333. Wstd. 
— V. Scottisn Insoe. Corpn. (1929), 98 L. J. K, B. 308. 
Russian & English Bank v. Baring Bros. & Oo., 
rr ^ (Salford), Ltd. v. Shaw, 

[1935] 2 K.. B. 113. 


8523ae — ^ .] — bank incorporated in 

Russia in 1911, with British shao^eholders 
holding a majority of the shares, estahUsbed 
a branch in London under separate manage- 
ment in 1916. In 1917 the Bolshevist 
revolution took place, & the bank ceased to 
garry on any business in Russia, its last 
general meeting being held at Petrograd in 
June, 1917. In 1921 an action was com- 
menced in the name of the hank by British 
shareholders to recover two sums of £100,000 
& £80,000, forming part of a credit lodged by 
the former Russian Govt, with defts., an 
English bank, & alleged to have been assigned 
to pltfs. Pleadings were delivered, but the 
action lay dormant for several years, after 
which pleadings were amended the A.-G. 
was added as a deft. At some uncertain 
date, either before or shortly after the 
action was launched, pltfs. were dissolved 
& ceased to exist os a corpn. at Russian law 
by virtue of a decree of the Soviet Govern- 
ment : — Held : on a procedure summons 
taken out by defts., the action must be stayed 
indefinitely, as pltfs. no longer existed either 
in Russia or in Great Britain. 

Seivble : although extinguished in the 
country of its origin, there is power in the 
ct. to wind up the Bt^lish branch of a foreign 
corpn. as an unregistered co. under 1929 
Act, 8. 338.— Russian Sc English Bank v. 
Baring Bros. Sc Go., Ltd., [1932] 1 Oh. 436 ; 
101 L. J. Ch. 157 ; 146 L. T. 424 ; 48 T. L. R. 
193 ; 76 Sol. Jo. 68. 

Annotations : — Co&Sd. Ue Russian Sc English Rank, [1932] 
1 Oli, 603 ; Russian Sc English Bank t?. Baring Bros. & 
Co., [1935] Ch. 120. 


8523b. Application for removal of stay 

— ^After making of winding-up order,] — 

A Russian banking co., which had established 
a business in England, was dissolved by 
Soviet law before the coming into operation of 
1929 Act. The co. was pltf. in an action 
which was stayed in 1932 by an order of the 
ct., pltf. co. being treated as having been 


?oL 

dissolved, A. compulBovy 
was subsequently made under secst* dj 
1929 Act fifeZd ; 1929 Act, seoi. BS8 (2), did 
not operate to revive pltf. for the purposes of 
the action to which an end had been put hf 
the order of the ct. or to avoid the dissohition 
brought about by the foreign law. — RUSSIAN 
Sc English Bank v. Baring Bros* Sc Oo,, 
Ltd., [1934] Ch. 276 ; 103 L. J. Oh. Ill ; 
160 L. T. 863 ; 77 Sol. Jo. 913 ; [1933] B. 
Sc 0. R. 213. 

Annoiaiicm : — Uonsd. Russian & English Bank v. Baring 
Bros, & Co., [1935] Oh. 120. 

8523c, .]— A foreign co. which after 

carrying on business in this country has been 
dissolved in the country of its incorporation 
may, notwithstanding its dissolution in that 
country, be wound up as an unregistered co. 
under 1929 Act, s. 338 (1), (2), although the 
dissolution took place before the passing of 
that Act ; with the leave of the Registrar 
in Cos. Winding-up, on the instruction of the 
liquidator with the approval of the committee 
of inspection, an action may be brought in 
the name of the foreign co. to recover sums 
which at the date of its dissolution were due 
to the CO. Sc unpaid. — Russian Sc English 
Bank & Florance Montbfioue Guedalla 
V. Baring Bros. Sc Co., Lrn., [1936] A. O. 
405 ; [1936] 1 All E. R. 505 ; 105 L. J. Ch. 
J74; 154 L. T. 602; 52 T. L. R. 393; 

[1936-7] B. ite C. R. 28, H. L. 

8523d. .] — By a decree dated June 20, 

1930, the Italian government purported to 
dissolve the Bank of Ethiopia. The Em- 
peror Haile Selassie had left Abyssinia on 
May 1 or 2, 1936. In an action begun on 
Sept, 29, 1936, the Bank of Ethiopia made 
claims against the National Bank of Egypt 
(its correspondent in Cairo Sc London), Sc 
against the liquidator appointed pursuant to 
the Italian decree. In the action direction 
was made for the trial of the issue whether 
the Bank of Ethiopia had been dissolved or 
had otherwise C(?ased to exist by virtue of the 
laws of the country under the laws whereof 
it was incorporated, or, if it had not so ceased 
to exist, whether the action had been brought 
with its authority. On Apr. 28, 1937, the 
Emperor Haile Selassie, in England, signed 
a decree purporting to empower all cos. 
incorporated under Ethiopian law to hold 
valid meetings of theii* members Sc of their 
councils of administration Sc to carry on 
business outside Abyssinia. On Apr. 29, 
1937, the issue came before the Ct. for trial. 
During the hearing there was put before tlie 
ct. a certificate from the Foreign Office show- 
ing that the British government, in Dec. i 936, 
recognised the Italian government as being 
in fact {de facto) the government of the ao a 


province on ft contract made out of 
tbe province with respect to property 
eltuftte outside of the province ; but 
the pltf. foreign oo. must prove Its 
incorporation under the laws of the 
ootmtry in which it alleges It is Incor- 
porated. 

A certificate, puri>orting to be under 
the hand Sc seal of the Secretary of 
State for a certain state of the United 
States of America, to the efieot that 
the document attached thereto con- 
tains a true Sc correct copy of the 
charter of the pltf. oo. is not receivable 
In evidence to prove that the oo. Is 
incorporated in that state. But apply- 


ing K. B. rule 343, leave was given 
pltf, to establish its incorporation by 
an affidavit of said Secretary of State 
or of some official connected with his 
office who can testify as to the incor- 
poration & verify an examined copy 
of the charter. — B onpholdeus Bk- 
CURTTIIOS OOKPN. V. MaNVILPE, [1933] 
3 W. W. R. 1; 4 D. L. R. 699.— 
CAN. 


H i. .3 — The Supreme Ct of 

New South Wales has no Jurlsdiotion 
to entertain an action ogaiust a. oo. 
registered & carrying on bu^ne^ 
trolly outside the State Sc Service & 
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Execution of ProccHH Aci. 

(Cth.). does not extend its jnn.-,(l etion. 
— Bcaemar Woojxkn iviirL.-^ 

Ltd. V. PoiN'flKTTiA 

Pty., Ltd. 51 V\. W. N. 

16.--AUS. 

se. ActAni hy mlitor- Luruulation in 
covntru of do tniHl.]— A UQUidatlon in 
the country of <loniio^ of a co. 
registered ia New South Wales as a 
foreign co. gives this ct. no jurisdiction 
to iuterfero with the rights of creditors 
in this State.— P rimary Propucers 
Bank of Australia, Lto. v- Hughes 
(1931), 48 N, S, W. W. N. 240.— AUS. 



CsNs 8S28d'— 8SjK%. Diosst ScrpfXJiiMBsnr. 


of Abysamift tboa injidar Ita^iiai limitrol * 
Held : (1) the decree of J\m© 20, 1030, was 
made by a de facto goTemment having the 
occupied territory completely under its con- 
trol & therefore under its full governmental 
authority ; (2) the action could not be held 
to have been authorised by the Bank of 
Ethiopia, as it had not been brought by the 
liquidator's authority. 

Semhle : a de facto government has neces- 
sarily full responsibility, &; its acts have the 
status of acts of a government with full 
responsibility. — Bank of Ethiopia v. 
National Bank of Egypt & Liguori, [1937] 
Ch. 513 ; [1937] 3 All E. R. 8 ; 100 L. J. Ch. 
279 ; 167 L. T. 428 ; 53 T. U R. 761 ; 81 
Sol. Jo. 479. 

8524. For the paragraph in the original volume 
substitute the following paragraph : — 

j — ^ Russian bank having a head 

office in Petrograd & a branch in Paris had, 
through its Paris branch, a series of financial 
transactions with a customer as the result 
of which the customer was largely indebted 
to the bank. In 1920 the Paris manager 
brought an action in the name of the bank 
against the customer to recover the amount 
of the debt. Deft, pleaded that by virtue 
of the nationalisation of the Russian banks 
under decrees of the Soviet Bovt. pltf. bank 
had ceased to exist, & that no one had autho- 
rity to sue in the name of the bank : — Held : 
the case was governed by Rvssian Commercial 
tSc Induatrial Bank v. Comptoir d* Escompie de 
Mulhouse^ No. 8523, ante, & the defence 
failed. — Banquf Internationale de Com- 
merce DE Petrograd v. Goukassow, [1925] 
A. C. 150 ; 93 L. J. K. B. 1084 ; 132 L. T. 
116 ; 40 T. L. R. 837 ; 68 Sol. Jo. 841, H. L. 

Annotations : — Distd. hazard Bros. & Co. v. Banque Indus- 
trielle de Momcou, hazard Bros. & Co, v. Midland Bank, 
Ltd. (1931), 101 h. ,r. K. B. 65. Consd. Kussian & 
Encflish Bank v. Barin}? Bros. & Co. (1932), 4 8 T. h. R. 
193. Refd. The Jupiter (No. 3) (1927), 137 L, T. 333 ; 
Russian Sc English Bank v. Baring: Bros. & Co., [1936] 

1 All E. R. 505. 1 

8527a. Whether company In existence.] 

— A Russian insurance co., having its prin- 
cipal office in Petrograd & a branch office in 
London, in accordance with 1908 Act, s. 274, 
filed with the registrar the name of C. as its 
authorised representative to accept service 
of process on its behalf. By a series of 
decrees passed in 3 918 the Soviet Govt, 
purported to put all insurance cos. in Russia 
into liquidation <fe to appropriate their pro- 
perty. In the spring of 1923 C. sent a notice 
to the registrar that the co. which he repre- 
sented had ceased to exist, & at his request 
this notice was placed upon the file. In tlie 
summer of the same year resps. brought an 
action against the co. by specially indorsed 
writ for payment of a sum of money claimed 
to be due to them in respect of certain in- 
surance transactions. The writ was served 
upon 0., who protested that he had no power 
to act for the co., A judgment was signed in 
default of appearance: — Held: (1) at the 
date of the writ the co. had not ceased to 
exist by virtue of the decrees of the Soviet 
Govt. ; (2) the service of the writ on C. was 
valid ; (3) the co. by putting on the file the 
name of a person authorised to accept service 
of process on its behalf agreed to submit to 
the juiisdiction of the ct., & it must be 
assumed that the Russian Govt, would, 


ac©ordm|t ^ the wmity of nations, recognise 
the judgment aa effective.— 

LuBnjTY Assuranob Oobpn* V. 

Collins & Co., [1927] A, 0. 96 ; 96 L. J. K. B. 
1015 ; 42 T. L. R. 749 ; atib now. Sedgwiok 
Collins & Co., Ltd. v. Rossia Insurance 
Co. OF Petrograd, 130 L. T. 72, H. L. ; 
affg. S.C. mb nom. Sedgwick Collins A: Co. 
V, Rossia Insurance Co. op Petrograd, 
[1926] 1 K. B. 1, 0. A. 

Annotations: — As to (1) Consd. Lazard Bros, & §0; 
land Bank. Ltd. (1932). 49 T. L.^ R.^94. 

Russian Insoe. v. London Sc Lanoaahlro Insce., [1928] On. 
922. As to (3) Apld. Sabatier v. Tra«hnff Co., [1927] l 
Oh. 495. Generally, I^d. The Jupiter (No. ?) (1927), 
137 L. T. 333 ; Re Vooallon (Foreign). Ltd. (1932), 48 
T. L. R. 525 ; Re Russian Bank for Foreign Trade, 
[1933] Ch. 745. 


g527b. Company extinct— Judgment by 

default — -Garnishee proceedings — Invalid.] — 

On Oct. 29, 1930, a writ was issued by applts. 
against a Moscow bank, hereinafter called 
the Industrial Bank, claiming £362,396 lovS. 
as a debt A interest ; an affidavit was sworn 
on which an order was made for service of 
notice of the writ on the Industrial Bd»ak at 
Moscow. On Nov. 24, 1930, judgment was 
entered for applts. in default of appearance. 
On Nov. 28, 1930, applts. received a letter 
from the Soviet Embassy, dated Nov. 27, 
1930, returning the notices of the writ A 
stating that they could not be delivered as 
the Industrial Bank went out of existence 
during the 1917 Oct. revolution. On Dec. 12, 
1930, the applts. obtained a garnishee order 
nisi against resps., who were indebted to 
the Industrial Bank for a sum in excess of 
the sum for which applts. had obtained judg- 
ment. A copy of the order was sent on the 
same day to the Industrial Bank but was 
returned marked “ imknown.” 

On the questions whether the garnishee 
order nisi should be set aside on the gi'ound 
that the judgment was a nullity, having been 
signed against a non-existent deft., since the 
Industrial Bank had ceased to exist as a 
juristic person before the date of the writ, 
A further whether the order should not also 
be set aside on the ground that there was no 
proper service on defts. even if existent : — 
Held: (1) the English ct. recognised that 
the governing authority in Russia was, A 
had been since Oct. 1917, the Soviet State, 
A the Russian Soviet law, as to whether the 
Industrial Bank was in Oct. 1930, an existing 
juristic person, was a question of fact which 
must be proved by qualified expert evidence 
as to the foreign law A decided by the judge 
alone ; the evidence compelled the conclusion 
that the Industrial Bank was by Soviet law 
non-existent in Russia in 1930, A therefore 
the judgment A garnishee proceedings must 
be set aside ; (2) the discretion of the ct. 
ought to be exercised to set aside the order 
for service of the writ, A in refusing to treat 
the judgment as of sufficient foundation for 
a garnishee order, as the affidavit had not 
properly disclosed the position, A because 
no reference was therein made to the pro- 
cedure provided for such cases by R. S. C,, 
Ord. 11, r. 8, which, if it had been complied 
with would have resulted in the judge 
becoming aware of the impossibility of service 
of the notice of the wiit ; (3) at the material 
time the procedure under R. S. C., Ord. 11, 
was mandatory, the relevant words being 
“ the following procedure shall be adopted ” 
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& not AB now p^emifisive by the 
since ma4e by the Eules Committee of the 
word “ may ** for the word “ shall/* Accord^ 
ingly, apart from the want of accuracy in 
the affidavit, the order for substituted service 
was made by an incompetent procedure & 
was a nullity. The judgment, therefore, 
based on such service & the subsequent 
garnishee proceedings failed. — L a.zard Bros. 

& Co. V. Midland Bank, Ltd., [19.‘^»3] A. C. 
289 ; 102 L. J. K. B. 191 ; 148 L. T. 242 ; 49 
T. L. E, 94 ; 76 Sol. Jo. 888, H. L. : afff;. 

S. C. sub nom. Lazard Bros. &; Co. v. Banque 
Industrielle de Moscou, [1932] 1 K, B. 
017, 0. A. 

Annotations: — Aa to (1) Refd. Ru'^slan & Kruflisb Bank ?». 

Bari^ Bros. &: Co., [19.35] Ch. 120. Generally, Refd. 

Burr «?. Anglo-Pfonoh Banking Corpn., Ltd. (19,33), 49 

T. L. R. 405 ; Re Russian Bank for Foreign Trade, [1933] 

Oh. 745 : MacC^arthy w. Agard, [19331 2 K. B. 417. 

8527c. Setting aside.] — If it comes 

to the knowledge of the ct, that it has entered 
judgment in default of appearance against 
a man who was at the time dead, or a co. 
which was at the time dissolved, or non- 
existent according t-o the law of its country 
of origin, the ct. is bound, after hearing the 
parties interested, of its own motion to set 
the judgment aside (Sceutton, L.J.). — 
Lazard Bros, & Co. v, Banque Indus- 
trielle de Moscot; ; Lazard Bros. & Co. 
V. Midland Bank, Ltd., [1932] 1 K. B. 017 ; 
101 L. J. K. B. 65 ; 146 L. T. 240, C. A. ; 
a//d., [1933] A. 0. 289, H. L. 

Annotation : — Refd. MacCar thy v. Agard, [1933] 2 K. B. 417‘ 

8527d. Setting aside judgment.]— A 

Cliiloan co. was formed under Chilean law 
hy the making of two decrees in Mar. & Apr. 
1931. On Jan. 2, 1933, a Presidential decree 
was issued declaring that the two former 
decrees creating tlie co. were repealed & 
left without effect. On Jan. 19, 1933, a 
judgment in favour of the then pitfs. (the 
present defts.) was given in an action in the 
English High Ct. against the co. Pitfs. in 
the pi‘esent action, members of a Liquidation 
Commission appointed to take over the assets 
lately belonging to the Chilean co., claimed 
a declaration that the judgment given in 
the English High Ct. was null & void 
Held : the effect of the Presidential decree 
was that the co., although it had had a de 
facto existence, never came into legal exist- 
ence & was not a de jure entity, & was 
non-existent at the time when the judgment 
was given against it. The present pitfs. 
were therefore entitled to a declaration that 
the judgment against the co. was null & 
void as having been given against a non- 
existent deft, — Burr v, Anglo-French 


282 ; « 
S642. Add. 

V, Eossta IruwJe, 

Be Euasian Ai 
282. 


8543. Add. Annotations.*^. 
V. Eossia Insce. of 
L. T. 808 ; Be Vooalioh 
48 T. L. R, 525. 


8548a. Company (Ussolv8<lJ>ete© ^ ^ 

Power to wind up as unre^steroa ocamppW- 
Winding up of English branch 


Tr.-KT/^lT TQtT T? AVtr ‘ 


No. 8523a, ante. 


8548b. .]~-A petition w^ - ^ ^ ^ 

by creditors, whose debt was dispUto^ lor 
the compulsory winding-up of an unregist^w 
foreign co. which had a branch in England ^ 
which was dissolved by the laws of Russia 
before the 1929 Act came into operation 
Held: (1) the provisions of 1929 Act, s. 338, 
notwithstanding sub-sect. 2 of sect. 338, did not 
alter the law as it existed, before that statute 
came int(.> operation, under the corresponding 
sects, of the Acts of 1862 <fe 1908, & the ct. 
had therefore jurisdiction to make an order 
for the compulsory winding-up of tlic co. 
under sect. 338 (1) (d) ; (2) notwithstanding 
the general rule that a diRT)atod debt may nob 
form the basis of a creOitor’s petition for the 
winding-up of a co., petitioners would in the 
circumstances be othcirwise without a remedy 
<fe were entitled to i>roceed by a winding-up 
petition ; &. they were entitled to a com- 

pulsory order for the winding-up of the co. 

Re Russian & English Bank, [1932] 1 Cli. 
663 ; 101 L. .f. Ch. 226 ; 147 L. T. 57 ; 48 
T. L. R. 282; 76 Sob Jo. 201; [1931] 

B. & 0. R. 140. 


Annotationa :-~As to (2) Folld. Re Russian Bank for Foreign 
Trade, [1933] Ch. 745. Consd. KiiHsian & English Bank 


g548c. .] — The bank was estab- 

lished in Russia in 1871 as a limited co. & 
was authorised by its statutes to open 
branches in Russia &: elsewhere, which it 
did in, among other places, London Paris. 
In 1909 it began business in London, filed 
particulars with the Registrar of Cos., & 
registered the names & addresses of persons 
authorLs(id to accept service in England on 
its behalf. The bank at all material times 
consisted of more than eight members. 
Petitioner claimed to be a creditor for over 
£23,000, &) asked that the bank should be. 
wound up. Expert evidence for him ex- 
pressed the view that the bank had ceased 
to exist as a result of decrees made mutu* 


PART Xn. SECT. 8, SUB-SECT. 1. ] 

e i, .] — A windiuff-up 

order by a Canadian ct. in the matter 
of a Scotoh CO. doing business In 
Canada, & having assets &; owing debts 
in esanada. which order was made on 
the petition of a Canadian creditor, 
with the consent of the liquidator 
previously appointed by the ct. in 
Scotland, as ancillary to the wlndlng-up 
proceedings there : — Held .* a valid 
order. — Re ScomsH Canadian 
Asbestos Co., Allen v. Hanson 
(1890), 18 S. C. R. 667. — CAN, 

^ -,] — Where a 

windlng-up order had been made in 
England against an English oo. prior 
to the maWng of a Canadian wlndlng- 


up order i — Held : a double liquida- 
tion should bo avoided, by treating the 
duties of the Canadian liquidator as 
ancillary to the English wiudlng-up 
prooeedlngB . — Re National Bknkfft 
A astJRANOK Co., Ltd., Pacific Gktsat 
Easteiin Ry. Co.'s Cask, [1927 J .l 
D. L, H. 289 : [19271 2 W. W. R. 348 ; 
36 Man. L, R. .549. — CAN 

e iii. Remission of funds to 

foreign liquidator , \ — A co,, incorporated 
In Now South Wales & carping on 
business in Victoria, was ordered m 
the Supreme Ot. of New South B 
to be wound up. A similar onlei, 

winding up should be conducted as 
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ancillary to that, in New ^ J 

The Victorian liquidatop lyul J'l 
£1,C(J5. proceeds of . 

upon tbo New South f 

giving Kcciirity to tbo o 

tbc prottionoUry in rti'‘‘won|(V be 
Hint tlic Vief orian a.'iHetM ^^>010 oc 
auDHed tO tVoMatisfnrtion of the claims 
tbctorian orcditor.s par, pn.s.sj 
?virh orlicr claims 

nKiiicvt^ in the handH of the \ ictoriau 
, Ilidabu- after deducting the cewtH 
: !!f the Windiug-up. inehidmg the 
liniiidator’s rcrauncration. 

V niUed to the New 
liLiuidator.^-/fe AOd'ruALlAN FKDEI^L 
LU'K & OKNKRAL ^BUi^NCF. CO., 

(No. 2), [1931] V. L. ; Argua 

L. R. 291 (Victoria),— -ATJS. 



Cases 86 ^ 0 — 8595a. Enghjsh aud Empire Digest Supplement. 


the laws of the ITnion of Socialist Soviet 
Republics, which decrees had transferred its 
assets to the Soviet Govt., &; that payment 
could not be demanded from any person or 
body of persons. Petitioner’s debt was dis- 
puted & the bank opposed the petition on 
the ground, also supported by expert evi- 
dence, that it could not have, ceased to exist 
as long as it had, as it claimed to have in 
London &; Paris, branches with which the 
Soviet Govt, had not dealt & which it had 
not taken over. Pursuant to an order of 
the Registrar the petition had been served 
upon the persorts registered as authorised 
to accept service in England, & no question 
was raised before the ct. as to the validity 
of the service : — Held : (1) the result of .the 
Russian revolutionary legislation of 1917 & 
the following years was to put an end to the 
juristic existence of banking companies in- 
corporated in Russia, including those which 
had branches established in England ; (2) 
apart from that conclusion, the impos- 
sibility of a branch of such a Russian bant 
continuing to function according to its incor- 
porating statutes was a suliicient ground for 
a winding-up order ; (3) such an order might 
be rnade even if the debt of the petitioning 
creditor was in dispute ; (4) the Soviet 

decrees could not have the effect of extin- 
guishing or transferring debts regarded in 


English law as being locally situate in Eng- 
land ; (5) the ot.’s jurisdiction was not 

affected by the circumstance that the Soviet 
Govt, which, up to the date of the judgment 
on the petition, had not intervened, might 
possibly establish a claim to some part of 
the assets . — Re Russian Bank for Pobb:ign 
Trade, [1933] Oh. 74.5 ; 102 L. J. Oh. 309 ; 
149 L. T. 65 ; 49 T. L. R. 253 ; 77 Sol. Jo. 
197; [1933] B. & 0. R. 157. 

8548d. Service of petition.] — 

The ot. can wind up a foreign oo. which has 
carried on business within the jurisdiction, 
even if the co. has ceased to exist, & if there 
is no member, ofllcer, or servant of the co. 
on whom the petition to wind up can be 
served, the service must be effected, not 
under R. S. 0., Ord. 67, r. 6, but under 
Companies (Winding Up) Rules, 1929, r. 28, 
by leaving a copy of it at the co.’s “ last 
known principal place of business ” within 
the jurisdiction . — Re Tea Trading Oo. K. 
& O. POPOPP Bros., [1933] Oh. 647 ; 102 

L. J. Oh. 224 ; 149 L. T. 138 ; 77 Sol. Jo. 
215; [1933] B. & 0. R. 120. 

8554. Add. Annotation Refd. Be Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 525. 

8556. Add. Annotation : — ds to (1) Consd. Ue 
Dorman, Long & Ou.^ Re South Durham 
Steel & Iron Co., [1934] Oh. 635. 


Part XIII. — Illegal Companies 


8571. Add. Annotaiwns : — Rcfd. Re Prevost, 
Lloyds Bank v. Barclays Bank, [1930] 2 Cb. 
383 ; R. V. Registrar of Joint Stock Com- 
panies, Ex p. More, [1931] 2 K. B. 197. 

8574a. Company selling Irish lottery tickets.) 

— A co. was formed in England for the sale 
there of tickets & chances in the Irish lottery ; 
— Held : the object of the co, was unlawful, 
& the Registrar of Joint Stock Cos. was right 
in refusing to register the co. — R. v. Regis- 
trar OF Joint Stock Companies, Ex p. 
More, [1931] 2 K. B. 197 ; 100 L. J. K. B. 
638 ; 145 L. T, 522 ; 95 J. P. 137 ; 47 T. L. R. 
383 ; 29 L. G, R. 452, 0. A. 

8576a. .]— Harvey v. Collett (1846), 15 

Sim. 332; 4 By. <fe Can. Oas. 387 ; 15 

L. J. Oh. 376 ; 10 Jur. 603 ; 60 E. R. 646. 


Annotation: — ^Reld. Stewart v. Auatln (1866), 36 L, J. Ch. 
162. 

8581a. Action against treasurer &; secretary 

— Illegality, will not prevent account.] — 

Greenberg v. Ooopbrstein, No. 272a, ante. 

8582. Add. Annotation : — Refd. Greenberg v. 

Oooperstein, [1926] Ch. 657. 

8583. Add. Annotation : — Refd. Greenberg v. 

Oooperstein, [1920] Oh. 057. 

8587. Add. Annotations : — Refd. Cornish Mutual 
Asace. v. I. R, Oomrs., [1926] A. O. 281 ; 
Greenberg v. Oooperstein, [1026] Oh. 657 ; 
Thomas v. Evans, Jones v. South-West 
Lancashire Ooal Owners’ Assocn. (1926), 135 
L. T. 673. 


Part XIV. — Companies under Private Acts. 


8595a. Name of member omitted from 

memorial of names of members — Deed not 
executed.] — Scott v. Berkeley (1847), 3 
C. B. 925 ; 6 By. Can. Oas. 51 ; 16 L. J. 


0. P. 107 ; 8 L. T. O. 8. 389 ; 11 Jur. 242 ; 
136 E. B. 371. 

Annotations : — Refd. Portal v. Emmons (1876), 1 O. P. D* 
201 ; Kipling v. Todd (1878), 3 C. P. D. 360 ; Re South 
London Fish Market Co., Plimsoire Case (1888), 1 Meg. 92. 


PART XIII. SECT. 2, SUB-SECT. 2. 

sa. Illegality as ground for winding 
wj?.]~~The obfects of a co. as disclosed 
in lt« memorandum were unobjectlon*- 
able, & one of Its objects was to raise 
donation funds to carry out charitable 
objects. By its Arts, of Assocn. Cer- 
tain objects were Introduced which had 


the effect of making the oo. conduct a 
lotteiT or keep an oflloe for the pur- 
pose of drawing a lottery or publish 
proposals relating to the drawing of 
such a lottery HcM! .* the oo. should 
bo wound up, since its main object was 
ah illegal purpose. A lottery is “ a 
distribution of prizes by lot or chance. 

Am & Poor 


Houses Arsoon., Ltd. u. Thoppa 
Natdu (1933), I. L. R. 56 Mad. 26.— 
IND. 


PART XIV. SECT. 2, SUB-SECT. 8. 

ed. Suhacrintion books — OondiHons 
as fo.i — M armora FotTNDRY Co. r. 
MtTBNaY (1850),! O. P. 29.— CAN. 
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Vd. X. — Companies. Cases 8616 — 8688. 


8615. Add following para. : — Meld : in an action 
against the co. for improperly withholding 
the shares after a tender of the snm due for 
calls & interest, A. was entitled to recover 
their value at the market price of the day 
of the tender, deducting the amount of the 
calls & interest, — Van Dieman’s Land Co. 
V. OocKERElx (1857), 1 C. B. N. S. 732. 


8621a. Browne v. London Nboro- 

POMS & Nationai, Mausoleum Co. (1867), 
6 W. R. 188. 

8633. Add. Annoiations: — Gonsd. Liggett (Liver- 
pool) r. Barclays Bank (1927), 137 L. T. 443. 
Retd. liggett (Liverpool) v. Barclays Bank, 
[1928] 1 K. B. 48. 
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Vol. XL Caaes 18— M*. 


COMMONS AND RIGHTS OF COMMON. 

Note. — A s to commons & rights of common after 1925, see liawot Property Act, 1926 (c. 20), 

BS. 193, 194. 


Part ii. — Different Kinds of Rights of Common. 


18. Add. Annotation : — As to (1) Refd. Stoney v. 
Eastbourne R. 0. & Devonshire (1926), 95 
L. J. Ch. 312. 


Part V. — Right 

823. Add. Annotation : — Consd. Ilodgson v. Mc- 
Creagh (1923), 93 L, J. Ch. 339. 

323a. In demesne land — Is warren in gross.] 

— Deft., lord of the manor of B., claimed 
sporting rights over pltfs.’ freehold farms 
within the manor, basing his claim on a 
franchise of free wan^en appurtenant to the 
manor granted by the Crown to J., in 1301 ; 
alternatively, on a lost grant, presumed from 
immemorial user : — Held : the grant to J . 
in 1301 was of a franchise in gross, <fc even if 
not in gross, it would have passed by J.’s 
subsequent alienation of the land, or become 
a franchise in gross by J.’s reserving the 
franchise upon the occasion of that aliena- 
tion ; there was therefore no title in deft, 
by the grant of the manor, there was no 


224. Add. Annotation : — -Generally, Refd. lie Smith, 
PubHc Trustee v. Smith, [1932] 1 Ch. 153. 
226. Add. Annoiaiioyi ; — As to (2) Refd. Hodgson v. 
McCreagh (1923), 92 L. .1. Ch. 426. 


of Free Warren. 

evidence supporting his claim by prescription 
to the presumption of a lost gi’ant. — Hodgson 
r. McCreagh (1923), 93 L. J. Oh. 339 ; 131 
L. T. 340 ; 40 T. L. H. 10 ; 68 Sol. Jo. 58, 
C. A. 

329. Add. Annotation : — Refd. Hodgson v. Mc- 
Creagh (1923), 93 Ii. .T. Ch. 339. 

347. Add. Annotation : — Consd. Hodgson v. Mc- 
Creagh (1923), 93 L. ,r. Ch. 339. 

347a. Alienation reserving franchise of free warren.] 

— Hodgson r. McCreagh, No. 323a, ante. 

349a. By alienation of soil— Although soil 

reacquired.] — R. v. Shirland (1314), Y. B. 
6 & 7 Edw. 2, VIII. Sol. Soc. (Vol. III., 
Eyre of Kent) 181. 


Part VI. — Creation and Proof of Rights of Common. 

366, Add. Annotations : — As to (2) Refd. Keren 452. Add. Annotation Refd. Green v. Matthews 
Kayemeth Ije Jisroel, Ltd. v. I. R. Comrs., & Co. (1930), 46 T. L. K. 206. 

[1931] 2 K. B. 465 ; Re Smith. Public Trustee Annoiailon Distd. Wade (Gabriel) & 

V. Smith, [1932] 1 Ch. 163. English, Ltd. v. Dixon A Cardus, Ltd., [1937] 

3 aTII E. R. 900. 


Part XIII. — Inclosure of Commons and Common Fields. 


884. Add. Annotation : — Refd. Peech v. Best 
(1930), 99 L. J. K. B. 537. 

886. Add. Annotation : — Refd. Back v. Daniels, 
[1925] 1 K, B. 626, 

893. Add. Annotations : — A5 to (4) Refd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. As to (6) Refd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. 

896. Add. Annotation : — As to (2) Consd. Warwick- 
shire Coal Co. V. Coventry Corpn., [1934] Ch. 
488. 

899. Add. Annotation : — As to (1) Consd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. 

900. Add. Annotation : — Consd. Consett Industrial 
& Provident Soc. v. Consett Iron Co., [1922] 
2 Ch. 136. 


901. Add. Ciialion:~-[n)22] 2 Ch. 187, n. 

Add. Anjiotations : — Foild Consett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 136. Refd. Wath-upon-Dearne 
Urban District Council v. Brown & C.'o., [ 1 936] 
Ch. 172. 


03. For the paragraph in the original volume 
substitute the following par;igraph : 

,] — By the Tjanchester 

Inclosure Act, 1773, the moors & commoim 
of the manor of Lanchester, Durham, were 
divided & allotted. The Act provided that 
the lord of the manor & his assigns should 
have, hold & enjoy all mines & mmeraJs 
within & under the allotments, with full & 
free liberty of searcJiing for. draimng, winnmg 
& working the mines & minerals by any wa^ 
or means then in use or thereafter to be 
invented as fully & freely as he might or 



0mm ' 

ccmW 'i]M9bd« the 

same In jksAe 

without mf od^ ]3ai«Uatif 

satlafacUoh tc^v ^ doi^ ; also that the 
mmuil sehtal < 3 ! a oemlu hliotment to the 
justices should be applied in or towards the 
compensation of thcM allottees whose allot- 
ments were damnified by the elterclse of the 
lord*s mi n i ng rights, & that any deficiency 
should be m^e up by means of a rate levied 
upon aU the allottees i^Held : (1 ) the case 
was governed by the decision of the Ot. of 
Appei^ in Cornett Waietumka Co. v. J^/Uaon, 
No. 901, mis, wMch was a decision on the 
identical question arising on the construction 
of the same Act & in the same circumstances, 
<te although the reasoning upon which that 
decision was founded had been disapproved 
of by the House of Lords in BuUerhtiowle 
CoUiery Co, v. Bishop Auckland Industrial 
Co,, No. 905, post, the decision itself had not 
been overruled & was therefore binding upon 
the ct., & defts. had a right to work the mines 
so as to let down the surface of the land 
without paying damages or making any 
compensation to pltfs. ; (2) (Yoitnoer, L..T.) 
the decision at which the Ct. of Appeal had 
felt itself compelled to arrive in deference to 
authority binding upon it might quite well 
have been reached on the construction of the 
Act itself apart altogether from the decision 
by which it was bound. — Oonsett Indus- 
trial Ac Provident Society, Ltd. v. 
C 0 N 6 BTT Iron Co., [1922 ] 2 Ch. 335 ; 91 
L. Jr. Oh. 630 ; 127 L. T. 383 ; 38 T. L, R. 
684 ; 66 Sol. Jo. 452, 0. A. 

905. Add, Annotations : — Consd. Oonsett Indus- 
trial & Provident Soc. v. Oonsett Iron Oo., 
[1922J 2 Oh. 135 ; Warwickshire Coal Oo. v, 
Coventry Oorpn., [1934] Oh. 488. Apld. 
Wath-upon-Deame Urban District Council 
V. Brown & Co., [1936] Oh. 172. 

906. Add, Annotation: — Consd. Oonsett Indus- 
trial & Provident Soc. v, Oonsett Iron Co., 
[1922] 2 Oh. 135. 

909. Add, Annotations: — As to (2) Consd. Oonsett 
Industrial & Provident Soc. v. Oonsett Iron 
Oo., [1922] 2 Oh. 135 ; Warwickshire Coal 
Oo. V, Coventry Oorpn., [1934] Oh. 488. 
As to (3) Consd. Oonsett Industrial & Pro- 
vident Soc. V, Oonsett Iron Oo., [1922] 2 Oh. 
135. 

911. Add, Annotations: — As to (2) Consd. Oonsett 
Industiial Ac Provident Soc. v, Oonsett Iron 
Co., [1922] 2 Ch. 135. Overd. Warwickshire 
Coal Co. V. Coventry Oorpn., [1934] Ch. 488. 

918. Add, Annotaiions Taylor v, British 

Legal Life Assce., [1926] Oh. 396 ; Todrick 
V, Western Nation^ Omnibus Oo., [1934] 
Oh. 661. 

929a. Power to stop up highway through ** old 
enOlosure.’*]-— By Inclosure Act, 1846 (c. 118), 


«. 62^ i to the t^uesp to 
the nsidier # f itocloeur^ to net ow Als 
makh 4 widen PidbUo 

roads 4 waye, to or over the land to fee 
iuelosedi 4 to stop upi divert or alter aity of 
the roads or ways passing through the tond 
to be tocldsed, or ** through any old toolosures 
in the parish or respective pamhes to w^h 
the land to be todosed shall be situate * j*— • 
Held: the power of stopping up roads so 
given is not confined to roads passmg through 
old inclosures or intakes from the waste or 
common, the subject of inclosure, but extends 
to roads passing through any old indosures 
within the parish. — Hornby v, Silvester 
(1888), 20 Q. B. D. 797 ; 67 L. J. Q. B. 668 ; 
59 L. T. 666 ; 62 J. P. 468 ; 36 W. R. 679, 
0. A. 

939a. As to fences — Power to direct maintenance.] 

— ^Notwithstanding the omission from In- 
closure Act, 1830 (c. 115), of an express power 
for the comrs. to direct the repair & mainten- 
ance of fences, the erection of which by the 
respective allottees of land that Act empowers 
them to direct, such a power is nevertheless 
conferred upon them by the Act by implica- 
tion. — G arnett v, Pratt, [1926] Oh, 897 ; 
95 L. J. Oh. 453 ; 135 L. T. 471 ; 70 Sol. Jo, 
736. 

942a. Trespass — Power to maintain — Interference 
with stake.] — Driver v, Simpson (1818), 8 
Taunt. 614, n. ; 2 Moore, C. P. 082, n. ; 129 
B. R. 523. 

Annotation: — Difltd, Newcastle v, Clark (1818), 2 Moore, 
C. P. 606. 

983. Add. A^inoiation : — (Generally, Refd. Be 

Simeon, [1937] 3 All E. R. 14t). 

Add. Annotation : — ^Refd. Stockwell v. South- 
gate Oorpn., [1936] 2 All B. R. 1343. 

1012. Add. Annotation : — As to (2) Refd. Liddle 
V. North Riding of Yorkshire County Council 
[1934] 2 K. B. 101. 

1012a. Extent of dedication to public.] — 

WTiere the lord of a manor encloses a strip 
of land by the side of a public highway & 
within a few feet only from the metalled 
portion of the road, then, whatever the pre- 
sumption might have been before, a pre- 
sumption thereafter arises that what he has 
left between the metal 4 his fence is dedicated 
to the public.*— CoPESTAKE v. West Sussex 
County Council, [1911] 2 Ch. 331 ; 80 
L. J. Oh. 673 ; 106 L. T. 298 ; 75 J. P. 465 ; 
9 L. G. R. 905. 

1016. Add. Annotaiion : — Refd. Todrick v. Western 
National Omnibus Oo,, [1934] Oh. 661. 

1028. Add. Annotations :-^As fo (1) Refd. Oonsett 
Industrial 4 Provident Soc. v, Oonsett Iron 
Co., [1922] 2 Ch. 135 ; I. R. Oomrs. v. New 
Shai’lston Collieries Co., [1937] 1 K. B. 683. 


Part XIV. — Regulation of Commons. 

1078. Add. Annotation: — Consd. Mitcham Golf 1089. After this case add “ InJuBotlon to 

Courae Trustees v. Breaut, [1937] 3 All E. B. restoain promotion— Sobeme Ineonristent with 

450. prior conveyance.] — See Injunotioh, Vol. 

XXVin., pp. 469, 470, No. 789.” 



Sso^pULsom puMase of land and 

COMPENSATION. 


Part 1. — Compulsory 

AM. AnnoUMom i^Aa to (2) Dlstd. Biritdale ( 
Electric Supply Oo. v. Southport 
Oprpn., [1026] A. 0. 356. Rofd. York CJorpn. 

». Xjeetham, [1924] 1 Ch. 657. 

7. AM. Awnotcdwns to (3) ReW- Bourne- 
mouth-Swanage Motor Hoad & Feriy Oo. 


Powers over Lam 

V. Harvey, [1929] 1 Oil. 686 ; Parnworth v. 
Manchester Oorpn., [1929] 1 K. B. 633. 

Add. Annotation : — Retd. R. v. Blectricity, 
Oomrs., Ex p. London Electricity Joint Oom- 
mittee Co., [1924] 1 K. B. 171. 


Part II. — Conditions attached to the Powers. 


28* Add. Annotations : — As to (2) Consd* Hocking- 
liam Sisters of Charity v. B., [1922] 2 A. 0. 
315 ; Re Simeon, [1937] 3 All E. Ti. 119. 
Refd. Manchester Cori)n. r, Farnworth (1929), 
46 T. L. R. 85. 

56. Add. Annotation Refd. S. E. By. v. 
Cooper, [1924] 1 Ch. 211. 

62a, ,] — The Board of the Railway Comrs. 

for Canada made an order directing a railway 
CO. to construct a subway so that, owing to 
the increased traffic the existing roadway 
should be lowered & pass under the railway 
instead of crossing it on the level, & ordering 
that detailed plans be filed for the approval 
of the chief engineer of the Board : — Held : 
(1 ) the subway was not part of the under- 
taking of the railway, so as to enable the co. 
to take possession of land under Expropiiation 
Act, R. 8. C., 1906 (c. 143), for the purpose 
of the railway proper, & the lowered road 
still remained part of the road belonging to 
the municipality ; (2) detailed plans must be 
detailed plans of what was actually lodged 
as the general plan, & it was not within the 
liberty of the co, to enlarge the scope of the 
original plan & provide for a new access to 
the subway & the taking of land. Detailed 
plans were only to show the precise way in 
which the construction was to be made. — 
Boland v. Canadian National Ry. Co,, 
[1927] A, C. 198 ; 96 L. ,T. P. C. 209 ; 136 
L. T. 197, P. 0. 

Annotaiion : — R^fd, Boll Telephone Oo. of Canada 
V. Canadian National Bys,, [1933] A, C. 563. 

67. Add, Annotation Refd, Parnworth v. Man- 
chester Oorpn., [1929] 1 K. B. 533. 

88. Add. Annotations : — Refd. Bournemouth^ 


Swanage Motor Road Feny Co. v. Harvey, 
[1929] 1 Oh. 686 ; Parnworth v. Manchester 
Oorpn., [1929] 1 K. B. 533. 

91. Add. Annotations Refd. Conron v. L. C. O. > 
[1922] 2 Oh. 288 ; Roberts v. Hopwood, [1926] 
A. O. 678. 

98. Add. Annotation : — ^Refd. Conron v. L. 0. CL, 
[1922] 2 Oh. 283. 

99a. Subway.] — Boland v. Canadian 

National Ry. Co., No. 62a, ante. 

109. Add. Annotation : — As to (1) Retd. Conron v. 
L. C. a, [1922] 2 Ch. 283. 

110. Add. Annotation : — Refd. Conron v. L. C. 0., 
[1922] 2 Ch. 283. 

111. Add. Annotations : — As to (l)Befd. Conron v, 

L. 0. [1922] 2 Ch. 283. As to (2) Refd. 

Silcock &: Bons v. Ureon, [1930] 1 R. B. 478. 

114. Add. Annotalion : — Refd. Conron v. L, C. 0., 
[1922] 2 Ch. 283. 

116. Add. Annotation : — Refd. Sydney Municipal 
Council v. Campbell, [1925] A. 0. 338. 

116a. Land not boii& fide intended to be taken 

for purpose.] — Applts. had statutory power 
to acquire compulsorily land required for the 
purpose of ma^ng or extending streets, also 
land required for “ carrying out improve- 
ments in or remodelling any portion of the 
city.” In connection with the extension of a 
street, they resolved to acquire resps.’ land 
for the latter purpose. They had previously 
been restrained from acquiring the land for 
the extension, on the ground that it was not 
really required for that purpose, but that its 
purchase was desired because of its probable 
increase in value. No plan for improving 


PART I. SECT. t. 

0 i. .1 — The rlfirht to expropriate 

most be clear, & If there is a doubt It 
will be settled in favour of the land- 
owner . — Re Oaij:»weix & Tobonto, 
11935] 2 D. L. R. 623 ; 0. R. 255.— CAN. 

aa. WJiot amounts to comptdnon/ 
tamno ,] — The acquisition of the Inter- 
national Ry., on the expiration of Its 
franchise, by the Niagara Parks Oom- 
misslon. was not a compulsory taking. 
—International Ry. Go. v. niaoaba 
PabKs OOfttMissiON, ri936l 1 D. L. R. 
737 : 0. R. 195 ; on appeat, UWI 3 
All fc. R. 181, I>. 0.— dSN. 

PART U. SECT. 2, SOO-SEOT. 1. 
«o. Lmd in uMt " olimntiiH for 

tnore mnmnieiit omtpatUm ** 

' “(Jf* a. 325, 


UmTRKTT CORPN, Cainic (1920), 
67 D. h. R. 794 ; 28 B. C. R. 321.— 
CAN. 

m [, Public Work^ 

IL S. B. C., 1911 (c. 189)— 
of contrad by Minister of PMie Works.] 
— A contract made by the Mioleter for 
the purchase of land for a pubUo pur- 

S ose does not bind the Crown unless 
be acquisition of the land has been 
authorised by an Order In Council, 
or a resolution in Council amounting 
to an order, even if the contract Is 
sealed with the seal of the Department. 
IiUOKAY V. A.-G. FOR British 
crMRU. [19221 1 A. C. 457.— CAN. 
^ ii. r— r- Expropriation Act. 1906 
(C. H^h-Discre^n of Minister .} — As 
to the propriety & necessity of expro- 
priation the aunlster is the sole 


& the cfc. has no Jurisdiction to inter- 
fere with his discretion. — B. v. iMPKRnu. 
Bank of Canada, [1923] 3 D. L, It. 
346.— CAN. 

PART n. SECT. 3, SUB-SECT. 3.- A. 

sd. Bye-law C^rpropnatino excc.s'sivc 
land — Srverabl r. I— A h y o - Jaw oxpro prJ - 
ating land In excess of tliat allowed by 
statute is soremble.— mniKs V. Ltch- 
MOKP TowNsnin, [1933] 3 D. L. li. 
437.— CAN. 

PART n. SECT. 8, SUB-SECT. 3.— 
B. (a). 

sf. Land iakm for budding Toronto 
Viaduct -- WM Ad 
Canadian^ Natjonaj. RT. p(h ^ 
Toronto Iron Works, [IWJ 
C. a 133.— CAN. 



Cases 116a— 4S5a. Bnoush and Empire 

or remodelling the area was considered or 
proposed, &; evidence os to proceedings in the 
council showed that applts* were endeavour- 
ing to give a new form to the transaction 
previously decided upon, rather than con- 
sidering whether reaps.’ land was required 
for improving or remodelling; — Held: the 
evidence sustained the lower ct.’s conclusion 
of fact that appits. were exercising their 
powers for a purpose differing from those 
specified by the statute, &; they had rightly 
been restrained from acquiring resps.' land. — 
Sydney Municipaj. Council v, Campbell, 
[1025] A. C. 338 i 133 L. T. 63 ; aub nom, 
Sydney Municipal Council v, Campbell, 
Same v. Hughes Motor Service, Ltd., 94 
L. J. P. G, 65, P. 0. 

116b. Whether land required — Right of local 
authority to decide.] — A local authority which 
has acquired land under its statutory powers 
must, acting in good faith, be the sole judge, 
under eitlicr Public Health Act, 1876 (c. 55), 
s. 175, or Public Health Acts Amendment 
Act, 1907 (c. 53), 8. 95, of whether the land is 
“ not required ” or “ not required for the 
purposes for which it has been acquired.” — 
A.-G. a. Manchester Corpn., [1931] 1 Ch. 
254 ; 100 L. J, Ch. 33 ; 144 L. T. 112. 

126. Add» Annotaticni : — Retd. Conron i>. L. 0. C., 
[1922] 2 Ch. 283. 

129. Add, Annotation : — Refd. Manchester Corpn. 

V. Parnworth (1929), 46 T. L. R. 86. 

131. Add. Annotation : — Apld. A.-G. v. Poole * 
Corpn., [1930] 3 All H. R. 852. 

133, Add. Annotation : — Consd. A.-G. v. l*oolc; 
Corpn., [1930] 3 All E. R. 852. 

133a. For pleasure gardens & street widening 

— Part used for pleasure garden — May be 
subsequently used for street widening.] — A 
local authority bought land in 1896 for the 
purposes of ; (1) street widening ; (2) making 
new streets ; (3) providing public walks & 
pleasure gardens. The land was conveyed 
to the local authority for the purposes 
authorised by the Public Health Acts. A 
plan & specifications were submitted to the 
Local Government Board, & subsequently 
the scheme was carried out in accordance 
with the plan specifications. The pleasure 
gardens were surrounded by railings, & were 


Digest Supplement. 

not dedicated or open to the public. In 
1927 the local authority resolved to utilise one 
of the pleasure grounds for the purpose of 
street tddening ® providing a parking place 
for motor cars. Objections were i*aised by 
some of the occupiers of adjoining premises, 
& an action was brought to restrain the local 
authority from carrying out their resolution ; 
— Held : as one of the purposes for which 
the land was acquired was street widening, 
the local authority was not acting ultra vires 
in using part of the pleasure gardens for that 
purpose. — A.-G. v, Sunderland Corpn., 
[1929] 2 Ch. 436 ; 45 T. L. R. 618 ; 93 
J. P. Jo. 480 ; affd,, [1930] 1 Ch, 168, C. A. 

134. Add, Annotation : — Consd. A.-G. v, Sunder- 
land Corpn. (1929), 142 L. T. 61. 

135. Add, Annotations : — As to {!) Dlstd. A.-G. v, 
Sunderland Corpn. (1929), 46 T. L. R. 10, 
As to (2) Consd. A.-G. v. Manchester Corpn., 
[1931] 1 Ch. 254. 

136. Add, Annotation : — Dlstd. A.-G. v. Sunderland 
Corpn. (1929), 46 T. L. R. 10. 

138. Add. Annotation : — Refd. British Trawlers’ 
Federation, Ltd. v, London & North Eastern 
Ry. Co., [1933] 2 K, B. 14. 

139. Add. Annotations : — As to {\) Dlstd. S. E. Ry. 
V, Cooper, [1924] 1 Ch. 211. Consd. Birkdale 
District Electric Supply Co. v, SouthpoH 
Corpn., [1926] A. C. 365. Refd. York Corpn. 
V. Leetham, [1924] 1 Oh. 557. 

140. Add. Annotation : — Generally^ Refd. Aldridge 
V. Wright, [1929] 2 K. B. 117. 

142. Add. Annotations : — Consd. Birkdale District 
Electric Supply Co. v, Southport Corpn., 
[1926] A. 0. 355. Refd. 8. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. 

143. Add, Annoialiotis : — Consd. 8. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. Refd. York 
Corpn. V. Leetham, [1924] 1 Ch. 567 ; Birk- 
dale District Electric Supply Co. v. South- 
port Corpn., [1926] A. C. 355. 

I 145. Add. Annotation: — Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. 0. 355. 

146. Add, Annotation : —A8 to (4) Refd. S. E. Ry, 
i;. Cooper, [1924] 1 Ch. 211. 


Part III. — Principles of the Law of Compensation. 

153. Add, Annotation Refd. Peech v. Best All E. R. 483. Refd, Walton Harvey, litd. v. 

(1930), 99 L. J. K. B. 637. Walker & ilumfrays, Ltd., [1931] 1 Ch. 274. 

165. dd. Anno/a/ io/?s .-—Consd. Clore i;. Theatrical 156a. Right to erect electric advertisement 

Properties, Ltd. & Westby & Co., [1930] 3 sign.] — The lessees of a hotel entered into 


PART II. SECT. 3, SUB-SECT. 4. 

119 il. I'o construct tunnd 

under river.] — A oo. Incorporated for 
the purpoBO of constnioting a tunnel 
under a river desired to expropriate a 
parallelopldedon beneath the surface : 
— Held : what the oo. desired to take 
was not a mere easement, but a here- 
ditament & It had power under its 
Act of incorporation to do so. — lie 
Kolodzi &, Dbtiioit & Windsor 
Subway Go., [19.30J 4 D. h, R. 10; 
.37 C. R. C. 4 ; 6.5 O. L. R. 398 ; affd„ 
[193113 0. L. R. 337 ; S. O. R. 523.~-UAN. 

sd. Use cannot be restricted .] — Where 
an easement is expropriated the 
municipality cannot restrict the use of 
it as It exists at the time, & the 
arbitrator must flx the damages 


occasioned by the right acquired in 
terms of the bye-law. — Rc Oongkr 
LEH ion Coal Co., Ltd, & Toronto 
City, [1934] O. R. 35 ; 1 D. L. K. 
476.— CAN. 

PART III. SECT. 1, SUB-SECT. 2.— A. 

149 ii. SubseguerU convey ance 

unregistered .] — If a municipal corpn. 
takes expropriation proceedings for a 
highway under Municipal Act, s. 362, 
& compensation is awarded to the 
registered owner, the municipal corpn. 
cannot refuse payment to the registered 
owner on the ground that after filing 
his claim he executed a conveyance 
which remains unregistered. — North 
C owicHAN Corpn. v. Gore-Lanoton, 
[1921] 2 W. W. R. 484.— CAN. 

149 iii. UnlesB right to com- 


pensation reserved by vendor.] — lie 
CODVILLB (1907), 5 W. L. R. 140: 
1C Man. L. II, 426.— CAN. 

o 1. Jfter expropriation ,,] — The 

Crown expropriated the right to flood 
property which belonged to V., who 
subsequently sold to H. together with 
V.*s right to recover the compensation 
from the Crown for all dJiiuages caused 
by flooding & expropriation : — Held : 
H. was entitled to recover compensa- 
tion for damages to his land by flooding, 
(te by the expropriation of the easement 
to flood. — H. V. Hye (1921), 21 Exch. 
C. K. 76.-~CAN. 

■k. Surface owner — Compulsory talc- 
ing of mining rights .] — The compensa- 
tion payable a surface -rights owner for 
a right of entry for the purpose of 



Vd* XI.— CompotooiT 

two contr 9 .ots with a firm of advertising began to demolish it. ^ , 

agents, under the terms of which the latter removed by arrangement with 

were entitled to erect and exhibit, for a term agents, who subsequently 

of years, upon the roof of the hotel, electrically action against the lessees to 

illuminated advertisements. An electric sign for breach of the two contract® : 

was duly erected. Before the expiration of the local authority h^ acquired 

the term the local authority, in exercise of interest in the premises by compulsibh ; 

its statutory powers, served the lessees with the two contracts did not confer upon pitfs. 

a notice to treat for the purchase of their any proprietary interest or estate in the 

estate & interest in the hotel, <fe, ultimately, hotel ; &, as it could not be said that both 

having acquired the reversion to the lessees' parties to those contracts had ma4e their 

term, took possession, closed the hotel, bargain upon the footing that if the local 


rlrilUng for oil shoaltl cover not only 
tho value of land taken or destroyed . 
but altjo any damage or loss that ina,>' 
reaBonably bo expected to bo ctiuBcd 
him, ill the use of his remaining land, as 
a result of tho drilling or other opera- 
tions on the parcel taken. But tho 
special value which because of the 
underlying minerals tho surface rights 
possess for the compulsory taker can- 
not bo taken into consuleratlou in 
fixing tho compensation. Ttie board’s 
duty being merely to follow the remila- 
tions of trio Department of Lands & 
Mines, it profsoeded on the assumption 
that compensation was payable to tho 
surface -rights owner, notwithstanding 
any reservations as to mines & minerals 
in his title. — ife Mercury Oiijs, Ltd. 
& Hartedl, [11)36] 3 W. W. R. 679.— 
CAN. 

PART III. SECT. 1. SUB-SECT. 3.— A. 

156 ii. .] — Re Sco'i'T & Oshawa 

Town (1S22), 52 O. L. R. 504.— CAN. 

156 ill. .] — The right to receive 

compensation for land taken depends 
upon the statute or order wldch 
authorises the Liking, & upon the 
terms of such statute or order will 
depend the basis upon which the com- 
pensation Is to be assessed . — Re 
Powell & Toronto Corpn., [192;>1 2 
D. L. R. 796 ; 56 O. L. R. 541.— CAN. 

156 Iv. .1 — Re Power Commis- 

sion Act (Sask.), [1930] 1 D. L. R. 
900. — CAN. 

t (p. 124) 1 , .] — Whore 

a county oorpn. expropriated certain 
toll roads ; — Held : the value to the 
owner & not to the taker was tho basis 
upon which tho compensation should 
bo awarded, & while the roads had 
become a burden instead of a honoflt 
to their owners, they were entitled 
to be paid for the physical assets they 
possessed — road material in place, 
bridges, culverts, ditches & parts of 
roads owned In fee. — Re Ottawa Sc 
Gloucester Road Oo. & County 
OP Carleton (1921). 69 D, L. R. 486 ; 
51 O, L. K. 467.— CAN. 

f (p. 124) il. .]~Re 

New Brunswick Power Commission 
& Inglewood Pulp & Paper Oo. 
(N. B.). [1927] 3 D. L. R. 967.— CAN. 

g (P. 124) i. Deft. 

derived its title to the lands expropri- 
ated under a grant from the Oown 
subject to two conditions : (a) that 
the building now being or lat ely ereote<l 
by deft, on said lands be such as would 
bo suitable for exhibition pnri) 0 «es & 
available at aU times for tho same, 
& (h) that certain water pipes on the 
lands should he diverted and relaid 
outside the area of said building *. — 
Hdd : as propert.y may under certain 
oiroumstances have a specially high 
value to the owner over & above its 
market value, & as it la the value to 
the owner which tho party expropriated 
is entitled to receive & os tho above 
mentioned conditions or servitudes 
would be less onerous to the owner 
than to any one else in tho community, 
tiho market value of the property in 
otuostlon was not the proper criterion 
of tho amount to bo allowed hi m for 
the same. — R. v. Quebec Skating 
Club, [1931 ] Kx. C. R. 103 ; cyOrd., [1932] 
2 D. L. R. 799 ; S. C. R. 539.— CAN. 


1 (p. 121)i. — ~ Conflicting evidencr.] 
— R. V. Archer, [1925] 3 D. L. P. 
35,5 ; [1925] S. C. R. 684.— CAN. 

1 (p. 124) IL .1— Where tho 

ovidouco of expert wltaesaos as to 
value Is courtictlng, neither tin* 
arbitrators nor tho ct. should endeavour 
to arrive at tho true result by ** averag- 
’ , of witnesses," or “ splitting the 
dlfCoronce." — Re Lennox & Toronto 
Board of Education (1926), 68 
O. L. R, 427.— CAN. 

1 (p. 124) iii. .]— While the 

averooring of witnesses " or ‘‘ splitting 
tho dilTerenoe " Is an Improper way of 
reaching an award, some discretion Sc 
freedom may nevertheless be allowed 
the arbitrators ; they are bound to 
exercise their judicial functions in 
dealing with the evidence. — WtN.vrPKO 
V. Cross, 11927 1 3 D. L. R. 1072 ; [1927 ] 
•2 W. W. R. 644; 37 Man. L. R. 40. 
CAN. 

q i. .] — Reddiar & 

San Chibn v. Secretary of State for 
I ndi A IN Council & Oollbctor of R a n - 
GOON (1927), I. L. R. 5 Ran. 799. - IND. 

c (y). 125) 1. pjQuicaleiU to 

value to ow^ner.] — 'I’he market value of 
tho land acquired is tho price that tho 
owfier willing, & not obliged, to soil 
might reasonably expect from a. willing 
ptirchasor. There Is no clilterenco 
between the term " value to the owner " 
os used in the Laud Clauses Act, in 
England, Sc the expression " market 
value " as used In Land Acquisition 
Act, S, 23. — SWARNA Manjltu Da.ssi 
17. Skcretart of Staitc for India 
(1927), I. L, R. 55 Calc. 994.— IND. 

k (p, 125) i- .] — Where 

by reason of expropriation by the 
Crown the owners of the property 
taken sulfor materially & are put to 
great trouble in moving, & the site 
80 taken was most advantageous & 
it took several years of negotiating 
before they wore able to And a new Sz 
suitable place for their operation, 
the et. slujuld odd ten yjcr cent, to the 
fair market value of the property 
taken, for contingent losses Sc incon- 
veniences, in fixing the compensation. 
— R. V, Royal Nova Scotia Yacht 
Squadron (1921), 21 Exch. C. R. 160. 
—CAN. 

k (p. 125) ii. Re 

Torrance & Province op Ontario, 
Re Noble & I^rovince of Ontario, 
Re Pabkdale Boulevard. Ltd. & 
Province of Ontario, [1923] 3 D. L. R. 
1130 : 62 O. L. R. 325,— CAN. 

k (p. 125) iii. .]— 

There is no foundation for the view 
that the " allowance for disturbanoo ’ 
usually added In awards to the value 
found Is arbitarily fixed at ten per cent. ; 
an award of six per cent, may bo ample. 
— Re Lennox & Toronto Board of 
Education (1926), 58 O. L. R. 427.— 
CAN. 

k (p. 125) iv. .]— An 

" allowance for disturbance," Sc tho 
amount thereof, seem t.o be lu tho 
discretion of the arbitrators. — Winni- 
peg V, Cross, [1927] 3 D. L. R. 1072; 
[19271 2 W. W. R. 644; 37 Man. L, P. 
40.— CAN. 

k (p. 125) V. 

t?. McPherson (1914), 15 Epb. C. R. 
216 ; 20 D. L. R. 988.— CAN. 

5 


V (i>. 125) i. iVo/ value 

aeC(jrdi)Hf to quanlUy survey.] — R. v. 
Imperial Bank op Canada, [1923] 

3 D. L. H. 345.— CAN. 

P (p. 1 25) ii. " value in 

use,*'\~~Held : the productive value of 
land, or the value of the land to tte 
owner based on the income he Is able 
to derive from its nee, is not the 
measure of compensation, for land 
expropriated, & is not material, except 
in so far it throws light upon the 
market value. " Value in use " Is to 
be repudiated as a test. — D cbsault v. 
R., [19291 Ex. C. R. 8.— CAN. 

p (p. 125) iii. FMde.vcc of.] 

— H(dd : although under certain cir- 
cumstances the prl{;e paid for land 
cannot properly be taktm as the. market 
value thereof, n overt hedess, whexv. a 
I careful yxurchaser, not obliged to buy, 
parts with his money, without pressure 
or inducement from the owner, willing 
but not obliged l,o sell, Sc after care- 
fully oo asidering the matter, & more 
capccially the special advaotagos tb(j 
land in question olfored for the carrying 
on of tho businosH he proposed to start, 
then the pi’ico so paid is cogent evi- 
dence of market value. — R. v. liKnuuis, 
[19361 Ex. C, 11. 218 ; [1931] 1 D. L. H. 
685.— CAN. 

so, Eafue of as.^eis necessary 

to optrnfion of u,udeTiii}ciyi.a .\ — Toronto 
(C iTv) CoupN}. V. Toronto Railway 
Corpn , 11925] .A. C. 1 77 ; 94 L. .T. P. O. 
25: 132 L. T. 101.— CAN. 

sd. — ]Vhere land of colhye taken 
for street — Under disjinUed aureenuml .] — 

I St. Miohaklb College v. Toronto 
City Corpn., [1026] 2 D. L. R. 244 ; 
11926] 8. O. R. 318; varyinfr, 27 
O. W. N. 474 ; varying, 26 O. W. N. 
413.— CAN. 

Be. Value for com.merrial pur- 

poses.] — Wliere the residence & adjoin- 
ing consulting rooms of a medical 
practitioner were situated In a position 
which was more suitable for a business 
site than a medical ijractitloner’s 
re-sldenoo, & comymnsation was assessed 
on the basis of the value of the land for 
a commercial purpose : — Held : the 
correct method of assessing ooinpensa- 
tion had been adopted. — G unson v. 
Municipal Tramways Trust, [1927] 
8 . A. S. R, 276.— AUS. 

sg. Cost of plans.] — Held: the cost 
of tho plana, & other expenditure-^ 
claimed, either made the lands that 
much more valuable to deft, or, flu-v 
constituted a loss or damage ariMing 
directly from the taking of tlu- land 
& for wliich compousatiou should hr 
.allowed. — F ederal Disnurr f:ou- 
MLS810N V. DaGENAIS, fl935j Kx, C. }l. 
25,— CAN. 

sk. Land subject fo narcement fo con- 
vey — A’ of. amounting to opfuor to pur- 
chase.] — R. r. Dean cV Bahoni, [J9;J6J 
Ex. Cr. 120.~-CAN. 

PART III. SECT. 1, SUD-SECT. 3.- B. 

U 1. -1- kKLLY (1923). 

1 ). 7,.’ JL 40 J ; 21 Exch. O. R. 205. — 
CAN. 

-.1 — An owner of property 
is not entitled to claim some prospective 
value of tiio property remote in Its 
character & only roallwvble upon the 
expenditure of enormous sums ot 
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authority exorcised their powers & took the j 
hotel the coutraets were to be discharged, ! 
there must he a deciaratioii that defts. were 
liable to pltfs. for damages for breach of those 
contracts.' — Wai.ton Hahtky, LTO. 
WAI.KKK A; Homfrats, Ltd., [1931] 1 Oh. 
274 ; 144 L. T. 831 ? 29 L. G. R. 241, 0. A. 

160. Jad. Citation : — Sub nom. R. v. Midland, etc* 
By. Co., Bx. p, Bbown, 8 B. & S. 456. 

Add. Annotation : — ^Refd. S. E. Ry. v. 
Cooper, [1924] 1 Oh. 211. 

169. Add. Annotations: — As to (2) Refd. Swift v. 


Board of Trade, (1»26] A. C. 620 ; Swift v. 
Board of Trade, [10263 2 K. B. 131, 

171. A4d. AnnotsHon : — R^d. Swift «, Board of 
Trade. [1026] 2 K. B. 131. 

186. Add. ArmotcUione — Consd. Godstone Bural 
Distiict Council v. Croydon Coiyn. (1032), 48 
T. L. B. 447. Refd. Glenboig Union Fireclay 
Co. V. I. B. Comrs. (1922), 12 Tax Oas. 427. 
137. Add. Annoiaticma — As to (1) Apld. Swift v. 
Board of Trade, (1926] 2 K. B. 131. As to 
(2) Refd. Consett Iron Co. v. Clavering, [1935] 
2 K. B. 42. Generally, Refd. Cross v. Gati- 
neau Power Co., [1936 3 All B. B. 52. 


money. — E. t?. Coleman, 1193)03 Exch. 
0. II. 121. —CAN. 

b (p. 126) 1. How estimate hy 

he rmde.y^hx doterminlug the market 
value of land acmiired under Land 
Acquisition Act, 1894, the value should 
be estimated ^vith reference to the 
most lucrative Sc advuntageona manner 
in which the laud rni^ht be used. 

The operative effect of the special 
adaptability of the land or its luture 
utility must be estioiated not by idle 
speculation or unpractical ima^natlon, 
but by prudent busiueea conslaei;utionB 
such as would weigh with a purchaser 
Intending to buy the land In the 
open market. — MAHAEtAJAPHiRAJA Sir 
Hamerrwak Singh Bahapitr v. Secre- 
tary OP State For India in Council 
(1929). I. L. E. 8 Pat. 793-— IND. 

n (p. 126) I. EUHric light under- 

toMng.l — An eloctrio light franchise 
wee granted by applt- municipality to 
resp. CO. for the period of 60 years, 
subiect to the privilege of the muni- 
cipality to purchase the “ undertaking, 
property & rights " of the co. at any 
time at a price to bo agreed on or, 
in default of agroemeut, found by 
arbitrators. The municipality elected 
to exercise this privilege Sc an arbitra- 
tion ensued In which the co. was 
awarded 874,000 & the award stated 
that 130.000 thereof was the value of 
the physical assets. The municipality, 
without complaining as to the amount 
awarded for the physical assets, 
obiected to the alJowanoo of the 
balance, which was referred to In letters 
between the solicitors as compensation 
for prospective profits : — Held : since 
the only right of tho municipality was 
to take over, not merely the physical 
assets, but the undertaking as a whole. 
Including its privileges, the apinsai 
should bo dismissed. — Cumberland 
(Crrv) V, Cumberland ELEO'rRic 
Light Co., Ltd., (19311 2 W. W. R. 
377 ; 3 D. L. R. 70 ; 43 B. C. E. 62.6 ; 
am., [19313 4 D. L. R. 459 ; S. C. R. 

tTb.—can. 


PART in. SECT, 1, SUB-SECT. 8.~ C. 


o i. .1 — R. r. Lynch’b, Ltd. & 

CO^^ZOUNO (1920), 20 Exch. C. R. 168. 
—CAN. 


0 iL .3 — He New Brunswick 

Power Commission & Inglewood 
Pulp & Paper Op. (N. B.), (1927] 3 
D. h. n. 967.— CAN. 


— .1— ** Special value 
refers to the present use of the land. Sc 
means Its added worth to the owners 
for the aotnal Sc peoulior use to which 
It is being put & for which It Is specially 
at : while ** special adaptability ** 
refers to an apparent but future use to 
wbioh the property may be put. — 
He Canadian Steamship Lines, Ltd. 
Sc Toronto Terminals Ky. Co., 
(19301 3 D. L. R. 626; 86 C. E. C. 
301 ; 65 O. L. E. 494.— CAN. 

« i. .] — parcel of land 

upon part of which were erected a 
restaurant, boat-house, & dance-hall, 
in which a profftable busineas had 
been carried on for soverM years by 
the ciaimante, was expropriated by 


a municipal corpn. The properiy was 

S eculiarly suited for the purposes of 
w businoss ; there was no other 
property to which it could bo trans- 
ferred, & it had to 1)0 discontinued : — 
Held : as the profits depended not 
only on the loo^ty, but also on the 
personal talents of the proprietors, the 
damages could not properly bo arrived 
at by capitalising the profits Sc adding 
an idJowanco for possible enlarge- 
ment of the business. — He Meyer & 
Toronto (1914), 30 O. L. R. 426.— 
CAN. 

169 i. For ** 169 i.’* read '* 170 i.” 

n I. .] — Canadian Provincial 

Power Co. v. Nova Scotia Power 
Commission, (1929) 1 D. L. li. 674 ; 
60 N. S. n. 479.— CAN. 

sf. Special use bp oumer.] — Held: the 
arbitrator did not err lu considering 
cei’tain earnings of the land owner In 
respect of a special Use of a portion of 
the property for parking ears. — He 
Forbes & Toronto, (19301 2 D. L. R. 
630 ; 65 O. L. R. 34.— CAN. 

PART m. SECT. 1. SUB-SECT, 3.— D. 

p i. .]—/?<» Letros Sc. 

Toronto Corpn. (1924), 56 O. L. E. 
175.— CAN. 

ri. — — Flooding of neigJiboturTiood.] 
— The Crown expropriated the right to 
flood a part of L.*fl i>roperty, on tho 
erection of a dam, a public work. L. 
claimed, besides compensation for 
easement taken on his property, that 
ho should be compensated for damages 
to his trade, resulting from the deerease 
of population, due to the flooding of 
neighbouring farms ; — Held ; no claim 
could. arise in respect of an iuconvenl- 
ence common to the public generally. 
— K. V. Lafond (1921). 69 D. L. E. 
127 ; 21 Bxch C. K. 66.— CAN. 

r il. Vfducdion upon basis of 

non-esdstence of buildings.] — The value 
of buildings Sc compensation for busi- 
ness disturbance cannot be considered 
if valuation has been upon tho basis 
that the buildings have disappeared. — 
Standard Fuel Co., v. Toronto 
Terminals By. Co., (19351 3 D. L. B. 
657 ; 6 F, L. J. (Can.) 35.— CAN. 

176111, Cosfo/rcwoeal.3— WhUe 

allowance ought not to be made for 
loss of business or estimated profits, 
yet where a lessee of a store has Buffered 
a diminution of good-wili, ho is entitled 
to compensation although it is in the 
nature of a business loss. In addition, 
allowance must be made fur the 
reasonable cost of moving, seeking a 
new location, loss of tlmo, storage of 
furniture, depreciation in fixtures & 
dislocation of business occasioned by 
such removal.— B. v. Goldstein, 
(19243 Exoh, 0. R, 65.— CAN. 

«k, Ia>88 of profits— MunidpdL Act, 
R.S.O., 1927.1— Under MunkJipeU Act. 
B.S.O,, 1927, no compensation for lose 
of profits can be awarded to the 
claimant . — Be Conger Lehigh Coal 
O o, Sc Toronto Oitt, [19843 O. E. 
36 ; 1 D, L. R. 476.— CAN. 


PART III. SECT. 1, SUB-SECT. S—B. 

179 1 , CoHl of Oimiring new 

site .] — In the course of arbn. proceed- 
ings to determine oompeusation for tho 
portion of a lot taken Sc injury to the 
remainder, the corpn. offered to transfer 
part of an adjoining lot, which li« did 
not own & had as yet taken no stops 
to expropriate /Zeld : the offer 
should be taken into aocotmt &c dealt 
with by the arbitrator in his award.— 
Re Garland & Toronto (1924), 65 
O. L. B. 646.— CAN. 


PART III. SECT. 1. SUB-SECT. 3.— I. 

187 vi. Subsequent improve- 

merUs by cnoncr.] — Where an owner 
remains on the property aftor expro- 
priation, Sc makes repairs to the bulld- 
ingH, Sc puts up temporary structures, 
lio must assume the responsibility of 
such a course Sc its consequences, Sc 
nothing will be allowed him therefor. — 
Tl. V. Lynch ’8, Ltd, & Cozzolino 
(1920), 20 Exch. C. B, 158.— CAN. 

187 vU. .3 — It. V. Moreau 

(1921). 21 Exch. O. E. 82.x"CAN. 

m i. Buildings ereA:ted by esepro- 

priator before notice to treat given — 
Whether value of buildings to be con- 
sidered.] — The Govt, having resolved 
to U4‘quire under Land Acquisitloo Act, 
1894, land belonging to applts., 
took possession by arrangement with 
Butidars, who ocsctipled part of the land. 
Sc. erected buildings partly on land 
occupied by applt. & partly on land 
occupied by the sutidars. Only after 
doing BO tho Govt, notified a declaration 
under sect. 6 of the Act that the land 
was required for a public piirimae. 
Applt. was aw’arded under the Act 
the value of tho land, Sc interest thereon 
from the date when possession had been 
taken : — Held : applt. was not entitled 
to the value of the buildings, since by 
the law of India they did not form part 
of the soil, Sc, oven If applt. would 
have been entitled to compensation 
for them, if the Govt, had acted os 
mere trespassers, Sc without colour of 
title, the Govt, had not so acted. — 
VALLABHDAfl NARANJI V. BANDRA 
Development Officfjr (1929), 56 
L. B. Ind. App. 269.— IND. 

sm. On abandonment — Time of taking 
db of masting to be considered .} — 
Expropriation Act, E. S. O., 1990, 
8. 23, gives power to the Minister of 
Railways Sc Canals, by a registered 
notice, to abandon land Which has 
been taken for a public purpose but 
wlfioh, before the compensation has 
been actually paid, has been found not 
to be required, Sc the land thereupon 
is to revest. By sub-sect. (4), the 
foci of such abandonment or revesting 
shall be taken Into account. In connee- 
tlon with ail the other circumstances 
of the case, in climating or ossesring 
the amount to be paid to any person 
oialmii^ oompensatlon for the land 
taken. On Jan, 24, 1911, land 
belonging to applts. in <^uebeo wds 
appropriated for a public purpose, 6c 
becam© vested in the Grown ; the 
amount of eompensat|;on was sub* 
sequently agreed but not paid. Or 
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197. Add. Arvnolaiion :—Aa to (2) Retd. S. E. By. 
V. Cooper, [1924] 1 Oh. 211, 

218. Add, Annotation : — Consd. Kockinghatn 
Sisters ot Charity t;. R., [1922] 2 A. 0. 315. 

215. Add, Annotation : — As to (1) Apld. Rocking- 
ham Sisters of Charity v, R., [1922] 2 A. 0. 315. 

216. Add, Annotation : — Folld. Rockingham 
Sisters of Charity v, R., [1922] 2 A. C, 315. 

216a* ,] — Applts. owned land im' 

mediately on the west side of a public road 
& a railway, ^ had thereon a school ; on the 
east side they owned two small promontories 
of land on the margin of a public harbour. 
They had made on the promontories a bathing 


house & wharf, both of which they used in 
connection with the school, but no legal 
right of way across the railway was pmved. 
The Grown took the two promontories for a 
public purpose, & upon an area wholly to 
the east of the railway, & including the two 
small promontories, made a large railway 
shunting yard, A claim by applts. to com- 
pensation for the damage to their property 
on the west of the railway by reason of the 
constru(ition of the shunting yard having been 
rejected : — Held : the posseasion & control 
of the two promontories gave an enhanced 
value to applts.’ land on the west side of the 
railway, & in respect of depreciation in value 


Dec. 30, 1912, the Minister rcgristerod 
a notice abandoning the land. By a 
petition of right applts. claimed as 
compensation the difference between 
the sum originally agreed & the value 
of the land when it revested ; they 
recovered only their loss of rentals : — 
Held : (1) applts. were entitled to the 
sum originally agreed, subject to the 
revesting being taken into aocoimt 
with the other ciremmstances ; (2) the 
petition of right was maintainable 
under soot. 20 of Exchequer Ct. Act : 
Sc (3) there should be a new trial. — Gibb 
V. R.. [1918] A. C. 915, P. C.— CAN. 

so, .] — In Mar. 1929, land 

belonging to suppliant in Montreal 
was expropriated for a public purpose, 
& became vested in the Crown ; the 
amount of compensation was not 
agreed upon. After the expropriation, 
suppliant was permitted to continue in 
occupation ot his property, Sc was 
authorised to receive & collect rents. 
In Mar. 1932, the Crown abandoned the 
expropriation. The suppliant claims 
inter alia os compensation the dlffcjr- 
ence between the value of the property 
at the date of expropriation. & its 
value at the date it reverted nock to 
him ; — Held : the value of the land 
at the time of taking, & at the time 
of the re vestment, mu.st he taken into 
account in connection with all the 
other circumstances in determining the 
ainoiuit to be paid. — M atijys v, R., 
[19341 Ex. C. R. 213.~-CAN. 

PART III. SECT. 1, SUB-SECT. 3,— J. 

5 i. .1 — Held: where the evi- 
dence of value relied upon had i*eference 
to a number of sales in the vicinity, only 
a few of which wore for cash, others 
were never porfecU^d, & others against 
had been oomplotcly abandoned ; & 
further, where It is established that 
there are large areas of land available 
for budding purposes in the vicinity at 
reasonable prices ; such sales must be 
considered In such a case as made 
under special circumstances & at prices 
that cannot establish a market value 
Sc cannot be taken as a oritoriou of the 
value of propei*ty. — U. v, Cru.. [1929] 
Ex. C. li. 22.5, — CAN. 

8g. Confiiciina evidence — Duty of 
court.] — Where, in expropriation cases, 
the ot. Is faced with conllioliug evidence 
of the optimists on the one hand & 
the pessimists on the other. It must be 
guided, in arriving at the trae market 
value of the property, by the reasons 
supporting each witness* views, bearing 
in mind the soundness of the same, Sc 
the balance ot probabilities. — R. v. 
FKOST, [19311 Ex. C. R. 176. — CAN. 

PART III. SECT. 2. 

191 1. IV hat constitutes severance — 
Part of land taken — Premises not con- 
tiguous — No legal right over intervening 
land.] — Where by a previous expro- 
priation property was severed by the 
right ot way of a railway oo. crossing 
It, Sc the use of a culvert under the 
tracks as a passage was only by suffer- 
ance & without legal right or title 
Held : if expropriation takes land ou 


oa<;h side of the right of way & thus 
closes access to the culvert it is not a 
severance of the property which would 
entitle to compensation. — R, v. Loonan 
fl920). 20 Exch. O. R. 131.-~CAN. 

a i. -.] — Held : the right to 

additional value & the right to damages 
for severance must depend on the 
existence at the time of acquisition of 
the property of some right of passage 
between the pieces of laaul. — lie Canal 
Co., Ltd., & Mininbter ov Marine, 
[1927] S. A. S, K. lOG.™ AUS. 


PART TIL SECT. 3. SUB-SECT. 1. 


205 ii, Canadian Naiiondl Pailways 
Act — Sufficient to confer right to com- 
pensation.] — Pltf. owned lands in the 
city of Montreal & sought damages 
for injury to its property resulting 
from the construction of a subway by 
deft. CO. audor-ita railway linos near 
pltf.’s property. No land bch)nging 
to pltf. had been taken by dcf’. for 
its work. The ct. found that pltf.'s 
])ropcrty had been Injuriously attected 
awarded it compensation : — Held : 
Canadian National Railway.s Act does 
not deprive the owner of lands in- 
juriously alTeoted by the construction 
of a publjc work, of the compensation 
awarded by the Expropriation Act ; 
the damage must result froui an act 
rendered lawful by statutory' powers 
of the CO. ; the damage must be such 
as would have beou actionable under 
the common law, but for tho statutory 
powers ; the damage or loss must be 
to the property itself ; personal iiijui*y 
inoonvenienco, injury to trade or busi- 
ness are no grounds for compensation ; 
the damage must be o<x;asioned by 
tho construction of tho public work, 
not by its user. — A utographic Rk- 
GISTEl^ SYSTEfttB, LTD. V. CaN.^OIAN 

National Ry. Co., 11933] Ex. C. R. 
152.'~CAN. 


Bf. Gemml rule.] — The right to 
receive compensation for land in- 
juriously affected depends upon the 
statute or order which authorises tho 
injui'lous affection, &; upon the tcrniH 
of such statute or order will depend the 
basis upon vvliicli tho ooinpensation is 
to be assessed. — lie Powell Sc Toronto 
CoRPN., [19251 2 D. L. R. 790; 56 
O. L, R, 541.— CAN. 


n i. Claim must be made within pre- 
scribed time.] — Under Edmonton Char- 
ter a claim for compensation, because 
claimant's land wOl be Injuriously 
affected by the cloBlng of a street, is 
absolutely extingulshod unless hied 
within the time fixed by tho council 
lu tho notice wtilch sect. 5hG requires 
it to publish.— /ff Edmonton Ohakter, 
Michael Hrushevsky Ukrainian 
Institute v, Edmonton Coupn.. 
119251 1 W. W. R. 780.— CAN. 


Bg. Railieay Act, 1919 — Spur track 
constructed along streets — Measure of 
cam-pensatipn to adjacent iandr/wners.]- 
Bbitism Columbia Permanent Loan 
Co. V. Canadian Northern Ry. (No. 3), 
[19231 2 I>. L. R. 802: [192311 

W. W. R. 1072 ; SO Can. Uy. Cas. i 1 ; 
16 Sask. L. R. 298.— CAN. 


J.S. 


V 


sk. Road laid through land — Expense 
of keeping up fences.] — R. v. Kent JJ. 
(1854), 8 N. B. R. (3 All.) 118.— CAN. 


PART III. SECT. 3, SUB-SECT. 3. 


t i. Injury to other la'nd by 

crexihm of viaduct.] — Pltf a. sought 
to recover compensation for part of 
their lands taken ]>y expropriation Sc 
f(»r damages for iujiiiT to an adjoining 
lot owned by them, due to the con- 
struction of a viaduct for which the 
other part of the land was expro- 
priated : — Held: sect. 17 of 19 Sc 20 
Geo, 5, c. 10. arncruUng the Canadian 
National Railway Co. Act, does not 
limit the scope of sect. 23 of Expropria- 
tion Act, the Canadian National 
Hailway Co. must pay, not only the 
value of the land actually taken by 
o.xpropriation, but also the damages 
caused to lands injuriously affected by 
the construction of the public work, in 
this case a viaduct. The damages 
recoverable for injui'ious affection are 
such as are attributable to the con- 
struction of the public w'ork Sc not such 
as wmuld How from its operation, Sc only 
to the extent to which such lnjiu‘io\is 
affection depreciates said land & makes 
it less valuable. No damage can be 
recovered for personal Inconvenience 
or loss of trade, nor damages which 
tho owner of the laud sutlers in common 
with the public generally. — Renaud 
V. Canadian National Ry. Co., 11933J 
Ex. C. K. 230.— CAN. 

bI. Adjoining land occupied with hotel 
— Loss of waUr sujiply.] — He Buen v. 
Niagara Falls Park Combs. (1887), 
14 A. R. 73.— CAN. 

am. Land adjoining water-lot — 
IVater-Lot taken — Loss of riparian 
rights.] — Re Hnow Sc Toronto, [1924 J 
4 D. L. R. 1023 ; 56 O. L. R. 100.— 
CAN. 


Bp. Land divided into lots — Some 
lots sold — Five lots taken for sewage 
plant.] — Held : the owner of the unsold 
plots was entitled, over Sc above the 
actual value of the lots expropriated, 
to compensation for conseqnont de- 
preciation in the v^aluo of tho ad- 
jacent lands. — M ontreal (City) f>. 
McAnulty Realty Co., [19231 2 
i). L. E. 409 : [1923] S. C. K. 273.— 
CAN. 

sa. Land talcen for lowering road— 
Obstruction of access by road to *dher 
land.) — Held: claimant ontitu'd to 
compensation.— M. o’ 

Collector of Rangoon (i .UU), i, it 
4 Ran. 350. — IND. 

sc. Land taken 

Intuition to use ndjoirung laud as 
aviation ground \~Ileld : 57 '* 

titled to tH)ni|K>nKid.iom - 
Water a u 

119311 s. C. Ic .>1^ : 3 1>. L. R. (>6.J. 
CAN. ^ 

sf. Oicrtership of two islands— One 
taken for veriitentiaryA—DeSt. owned 
two i«u,ud« named P. & K.. separated 
from each other a distance of 1,259 
f^? in tho Gulf of Georgia. The 
Crown expropriated P. for a term of 
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of those lands due ta the, anticipated legal use 
of works which might be constructed upon 
the two promontories, applts. were owners 
whose lands had been iniuriously affected, 
&i accordingly they were entitled to com- 
pensation ; further, the ct, in assessing the 
compensation should have regard to the antici- 
pated use of the promontories as part of 
a shunting yard, not to the actual use at 
the time of the assessment. — Rockingham 
Sisters of Charity v. R., [1922] 2 A. 0. 
316 ; 91 L. J. P. O. 198; 127 U T. 008 ; 38 
T. L. R. 782, P. C. 

223. Add, Annotation : — Refd. Rockingham Sisters 
of Charity v. R., [1922] 2 A. C. 315, 

225. Add, Citation : — 3 Macq. 833. 

231. Add, Annotation : — Consd. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 

245. Add, Annotation : — Hefd. Howard * Flanders 
V. Maldon Corpn. (1920), 135 L. T. 6. 

259. Add, Annotation : — Consd. Blundy, Clark & 
Co. V, London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

261, Add, Annotation: — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K, B. 401. 

263a. .] — By a private Act the President 

of the Air Coimcil was authorised to enter 
upon, take & use all or any of certain lands, 
& also to construct a certain new thorough- 
fare. By sect. 2 he was authorised to stop 
up a. portion of a certain lane known as 
Plough-lane. By sect. 5, “ subject as here- 
inafter provided the Lands Clauses Acts are 
for the purpose of the acquisition of land 
imder thus Act incorporated with this Act.” 
Then foDowed several exceptions, which did 
not specify sect. 68 of the Lands Clauses 
Consolidation Act, 1846, which deals with 
injurious affection. Lands were taken by the 
President under the special Act, & the said 
portion of Plough-lane was stopped up. 

The claimant owned a dwelling-house in 
Plough-lane, not the part stopped up. No 


lands of the claimant were taken by the 
President under the Act, but his premises 
were depreciated in value to the extent of 
£100, through the stopping up of a portion 
of Plough-lano, rendering his premises leas 
accessible in one direction. The claimant 
claimed compensation in respect of the 
stopping up of this portion of Plough-lane. 
On the hearing of an award in the form of a 
special case stated by an official arbitrator 
under Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57), s, 6 (1), it 
was contended for the President of the Air 
Council that the claimant had no right to 
claim compensation on the ground that no 
portion of the Lands Clauses Consolidation 
Act, 1846, was incori>orated with the special 
Act as regards sect. 2 thereof, which was not 
a sect, for the purpose of the acquisition of 
land, but one merely authorising the closing 
of a thoroughfare ; h also on the ground that 
sect. 68 of the Act of 3845 was not incor- 
porated with the Special Act as its provisions 
for “ injurious affection ” were not for the 
acquisition of land. The official arbitrator 
asked the following question of the ct. : Was 
the claimant entitled to be paid compensa- 
tion in respect of the stopping up of this 
portion of Plough-lane ? The ct. answered 
the question in the affirmative. — Wright v, 
Air Council, President (1929), 143 L. T. 43. 
265. For ('* Lord Westbury ”) read (“ Lord 
Wbstbury, dissenting''). 

Add, Annotations : — As to {I ) Dlstd. Blundy, 
Clark & Ct>. v, London Sc North Eastern 
Railway (1931), 100 L. J. K. B. 401. Consd. 
Harper v. Uaden Sc Sons (1932), 102 L. J. 
Ch. 6. Refd. Rockingham Sisters of Charity 
V. R., [1922J 2 A. C. 316. 

288. Add. Annotation .•—Consd. Harper v, Haden 
& Sons (1932), 102 L. J. Ch. 6. 

269. Add. Annotation: — As to (1) Distd. Harper 
V. Haden Sc Sons (1932), 102 L. J. Ch, 6. 

269a. .] — -Where a highway is 

obstructed for budding operations, & the 


five years for us© as a penitentiary. 
Deft., in addition to rental, claimed 
compensation for injnrions affection to 
R. : — Held : in determining the com- 
pensation \mder the circumstances here 
existing, the value of the freehold must 
be considered in order to reach a fair 
& Just oonolusion as to the amount of 
compensation ; there was no unity of 
property in the two islands, they being 
separate holdings or estates ; it was 
not a case of the severance of a single 
holding or ©state ; the faet of common 
ownership did not constitute the two 
islands one estate ; to entitle a person 
to recover compensation for Injurious ' 
affection, the damage must arise from 
something which would, if done 
without statutory authority, have 
given rise to a cause of action. — K. v. 
0*Haixoran, tI934J Ex. C. R. 67.— 
OAN. 

■k. Flooding — Level of lake raised — 
Rights in bed of lake not considered ,] — 
Where compensation for flooding duo 
to raising the level of a lake Is in 

S jstion, the ot. will not consider the 
tits of the owner in the bed of the 
e. — Tremblay v, Dukm-Prioe 
Power Go., [19353 4 D. L. R. 87.-- 
CAN. 

PART lU. SECT, a, STO'^SECT. 4.— 
A. (a). 

227 iv. — The 

Crown not having expropriated owy 
part of suppliant’s property or any 


easement to flood the same : — Held : 
the case did not come within Exch. 
Ct. Act, 8. 20, & the ct. had no juris- 
diction to entertain the claim under 
Expropriation Act or any other pro- 
vision of law. — Yates v. R. (1920), 20 
Exch. C. R. 176.— OAN. 

227 V. .3— ALEXANDER 

Brown Milling Oo. v. Canadian 
Pacipio Rt. Co., 11923] i D. L, R. 
1136; 29Can. Ry.Cas 346; 52 0.L.R. 
628.— OAN. 

PART III. SECT. 3, SUB-SECT. 4.— 
B. (a). 

f i. J — jRe OGiLviE Flour Mills 

Co., Ltd. & Winnipeg City, [1927] 
2 D. L. R. 606; [1927] 1 W. W. R. 
833 ; 33 Con. Ry. Cas. 92 ; 36 Man. 
L. R. 412.— CAN. 

PART HI. SECT. S, SUB-SECT. 4.— 
B. (0) ii. 

206 vl. .]— Where direct 

access to land on which a business is 
conducted Is not cut off by the eloping 
of a street, the fact that such closing 
will oblige persons going to & from 
such place of business neighbouring 
properties to use a slightly less con- 
venient route does not give the owner 
of such laud a right to compensation. — 
Re Edmonton Charter, JTubkman 
<30^ Ltd. V, Edmonton Corpn., [1926] 
1 W. W. R. 778.— CAN, 

kii. Compensation payable for 

damage done by Jbyedma — Oloswe before 

8 


bye daw — No right to compensation ..] — 
Whore a statute empowering a city 
to iiass bye-laws for the closing of 
streets provided for arbn. proceedings 
to determine the compensation to be 
paid to land owners for damages 
caused “ by reason of anythiag under 
the bye-Jaw *' : — Held : claimants 
thereunder were not entitled to 
damages caused by the closing of a 
street long before the passiiig of the 
bye-law. — Re Miohaeus, [1933] 1 

W. W. R. 465.— CAN. 

k m. Effect of 

judgment on damages awarded by arbi- 
trator,] — Re 3V1IOIIAELI9 (No. 2), [1933] 
1 W. W. R, 751.— OAN. 

sw. Alteration of posUion of bridge — 
Cold storage company therefyy relegated 
to back street] — An award was given as 
oomponaatlon for the Injurious affecting 
of lands by the building of a highway 
traffic bridge over the railway yards 
of the O.P.R. The claim for com- 
pensation arose from the fact that 
while the old bridge ended at on avenue 
on which applt. oo.’s buildings faced 
the new bridge runs a city block further 
north with the result that the oo.’a 
buildings which were formerly on a 
“ front '* street are now on a ** back 
street over-shadowed by the new 
bridge. The co. was a cold storage 
CO. The accossibUity Sc appearance 
of its plant were seriously affected, 
its facilities for loading 8c unloamiuir 
railway oo^ Sc trucks wore hamper^ 
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obstructor has obtained the appropriate 
licence from the local authority, a person 
suffering inconvenience or loss from the in- 
convenience can only recover damages in a 
case where the obstruction is unreasonable, 
either as to quantum or duration. 

Per Laweencb, L.J. ; Wljen the owner 
of a house abutting on a public street de- 
sires to undertake building operations, & 
has obtained the appropriate licence from 
the local authority under Metropolis Manage- 
ment Act, 1865 (c. 20), or similar statutes 
relating to other places, it cannot be con- 
tended that the necessary scaffolding & 
hoardings are illegal &; a public nuisance 
unless they were erected in a manner or 
place not authorised by the licence, or main- 
tained for a longer period than by the licence 
authorised. — Habper v. Haden (G. N.) & 
Sons, [1933] Ch. 298 ; 102 L. J. Ch. 0 ; 148 
L. T. 303 ; 90 J. k\ 625 ; 70 Sol. Jo. 849 ; 
31 L. G. R. 18, C. A. 

270, Add* Annotations: — -Consd. Blundy, Clark & 
Co. V, London & North Eastern Railway 
(1931), 100 L. J. E. B. 401 ; Harper v. Haden 
& Sons (1932), 102 L. J. Cb. 0. 

272. Add* Annotation : — As to (1 ) Consd. Blundy, 
Clark & Co. v, London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

274a. By construction of bridge.] — 

Rosps., a county council, were empowered 
by a private Act to build a bridge across a 
navigable river giving access to a wharf, 
which was resorted to by sea-going vessels 
& was also used for the storage of goods. 
The bridge, when built, constituted an 
obstruction to the navigation & interfered 
with access to the wharf, so that goods 
destined for the wharf had to be transhipped 
from sea-going vessels into barges below the 
bridge, & the ownevs of the wharf had to 
acquire a new wharf below the bridge. The 
owners of the old wharf, i.e., the freeholders, 
& a mtgee., & the occupiers, who were 
tenants at will, claimed compensation under 
the following heads : depreciation of freehold 
value of the old wharf ; cost of the new 
wharf ; damage through loss of traffic ; 
damage thi'ough extra cost of handling 
traffic at the new wharf ; damage to river 
sailing-barge traffic ; damage through total 
stoi)page of dumb craft with goods for 
overseas ; damage through loss of storage 
rents : — Held : claimants were entitled to 
compensation only under the first head, 
So were not entitled to compensation under 
the other heads. — Hewett v, Essex County 
C ouNCTL (1928), 138 L. T. 742 ; 44 T. L. R. 
373 ; 72 Sol. Jo. 241. 

275a. River frontage of private house.] — 

Buccleugh (Duke) v. Metropolitan Board 
OP Works, No. 215, ante* 

2S4a. Reservation of water — Coupled with grant 
of easements & restrictions.] — By agieements 
inade in 1904 So subsequent years a local 
authority agreed with the then owuier of the 


8. estate for a supply of water from a pump- 
ing station So well on the S. estate. In 1932, 
8., wlio had become entitled to the S. estate, 
sold conveyed a portion of it, not including 
thii pumping station well, to X- in fee 
simple. The conveyance to X. contained 
certain i-eservations So a covenant so framed 
as, if enforceable, to run with the land con- 
veyed for the bcueilt of the remaining portion 
of the 8. estate. The I’oservations purported 
to reserve all water (wheither suitace or under- 
ground) in or under any portion of the 
property su conveyed to X.. So all necessary 
easements rights yuavih-ges advantages powet^ 
liberties necessary for the enjoyment of 
that reserv’^ation. The coveiiant was not to 
do anything on the property so conveyed 
whereby the water supyily then obtained 
therefrom or any yjart thereof or any supply 
thereafter to be obtained therefrom in 
addition to or in substitution therefor should 
bo in any way diminished or tlje parity 
impaired. In Apr. 1934, the local authority 
made a compulsory i)urchase order under 
Public Works Faciiiti(‘s Act, 1930 (c. 50), 
s. 2, for the compulsory purchase of part of 
the property so conveyed to X. for the 
j)Ui'pose of obtaining watei* therefrom <to 
for the construction of a reservoir So cer- 
tfiin works. Tins order incorporated Lands 
CLauscs Consolidation Act , 1815 (c. IS), s. 08. 

8. claimed compensation on the ground 
that the 8. estate So the reservations 
restrictions imposed for tlie benefit of the S. 
estate by the t'onveyance of 1932 would be 
injm’iously affected by the proposed works 
on th(5 land comi>rised in the compulsc»ry- 
purchase order. I'lie parties leaving failed 
to come to terms, an official arbitrator was 
appointed, who subsecyuently acted ns an 
agieed arbitrator under I^aiids Clauses Con- 
solidation Ac.t, 1845 (c. 18). 

In his award the arbitrator found (a) that 
a pumping station if erected on the portion 
t)f X.’s land comprised in the compulsory- 
purchase order would probably tap water 
which would otherwise percolate to the area 
tapped by tlie local authority’s existing 
purn}>ing station So well on the 8. estate* So 
might affect tlie quantity of water reaching 
such area, &; (h) that a pumping station on 
the proposed site would imt be likely to tap 
water whicli, in the absence of such a pump- 
ing station, could not be tapped by pumping 
at the local authority’s existing works. He 
consequently awarded vS. a certain sum by 
way of compensation, but made his aM'ard in 
the form of a special case, referring to (Iif 
ct. the question whether 8. was f 3 ntit led to he 
compensated for the injurious affection of his 
adjoining estate S: the inteiesis <^as(*nieiffs 
So restrictions appertaining thereto )>> i'easoa 
of the projjosed works of the local antlua-it) 
So the facts so found by liim : Jh^ld : 
(1) though the attem])t to r(^ser^ <* )>rn:o{atiLig 
water out of the land convened lo the (oii- 
veyanco of 1932 failed, tlu- I’cservation 
therein containe<i ougid to h** <-onst)'ned as h 


while the oonstruotion of the subway- 
in front of the building prevents future 
structural changes & adaptations to a 
serioua degree : — BtM : atfter referring 
to the varions Items of compensation 
So the evidence as to damage, the 
amount of the award was increase to 
$25,000, So the appeal allowed with 


coats. — lie WiNNiPKU Cold Storage 
C o., Ltd. & Winnipbo Crrr. [193t] 2 
\V. W. R. 354 ; 4 D. L, R. 681 ; 42 
Mon. L. R. 176.— CAN. 

PART III. SECT. 3, SUB-SECT. 4.- 
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gb, Depredaiion in value 
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ASTICKV RY. OO., 

ary iMAfAcnmTE r. Pacific' Great 
ASTICRX Ry. Co., Lefeaux & CaR“ 
SLK p- Pacific Great Eastern Ry. 

(19119. 67 D. h. R. 792 ; 27 

. 0. K. 420.— CAN. 
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reservation of all necessary rights to enable 
8. to obtain water from the land conveyed ; 
& the covenant imposed a contractual pro- 
hibition on X. & those deriving title under 
him from doing anything to interfere with 
the existing & future water supply at the 
existing worlds on the S. estate. The 
claimant therefore had an interest in land 
which was affected by the compulsory- 
purchase order ; (2) the injury to the S. 

estate arose from the “ execution of the 
works ” within Lands Clauses Consolidation 
Act, 1845 (c. 18), s. 08 ; since the statutory 
powers vested in the local authority under 
Fublic Health Act, 1875 (c. 55), s. 51, 
authorised the construction & maintenance 
of waterworks for the supply of water, & in 
order to supply water, it was necessary to 


draw water from the land taken. The 
claimant therefore was entitled to recover 
by way of compensation the amount awarded 
to him under the arbitrator’s award.— 
Simeon &; Isle op Wight Kural District 
Council, [1937] Ch. 625 ; [1937] 3 All E. R. 
149 ; 106 L. J. Ch. 335 ; 157 L. T. 473; 101 
J. P. 447; 53 T. L. K. 854; 81 Sol. Jo. 
526 ; 35 L. G. K. 402. 

288a. Wharf.]— Hewett v. Essex Oounty 

Council, No. 274a, ante. 

289a. .] — Hewett v. Essex County Council, 

No. 274a, ante. 

299. Add. Aimotation :—A8 to (1) Consd. Be 
Simeon, [1937] 3 All E. R. 149. 

323a. .] — Rockingham Sisters of 

Chabii'Y V. R., No. 216a, ante. 


Part IV. — Compensation for Mines and Minerals. 


828. To the existing paragraph add as follows ; — 
(3) Limestone is a mineral within the above 
sects. 

331. Add. Annotation: — Refd. Waring v. Foden, 
Waring r. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

332. Add. Annotation : — Refd. Waring v. Foden, 
Waring v. Booth C3rushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

833. Add. Annotation : — Refd* Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

334. Add. Annotation : — Consd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

335. Add, Annotation : — Consd. Wearing v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33, 

336a, Within Act.] — Midland Ry. Co. 

& Kettering, Thrapston & Huntingdon 
R y, Co, V. Robinson, No. 328, ante. 

337. Add. Annotation : — Consd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

345. Add. Ajinotation : — Refd. Wath-upon-Deame 
Drban District Council v. Brown & Co., 
[1936] Ch. 172. 


349. Add. Annotation : — Consd. Hargreaves, Ltd., 
Executors of, v. Burnley Corpn., [1936] 3 
All E. R. 959. 

363. Add. Annoiation : — Refd. London & North 
Eastern Ry. Co. v. Hardwick Colliery Co., 
[1935] Ch. 203. 

355. Add. Annotations : — Consd. Consett Industrial 
Provident Soc. v. Consett Iron Co., [1922] 
2 Ch. 135. Refd. Wath-upon-Deame Urban 
District Council v. Brown & Co., [1936] Ch. 172; 
Hargreaves, Ltd., Executors of, v. Burnley 
Corpn., [1936] 3 All. E. R. 959. 

355a. Purchase by predecessor of under- 

taker — Common law right of support — Effect 
of Public Health Act, 1875 (Support of Sewers) 
Amendment Act, 1883 (c, 37).] — Pltf. council, 
being the statutory undertakers for the 
supply of water to the urban district of 
Wath-upon-Dearne, purchased by agi’eernent 
in 1901, from trustees for sale under a settle- 
ment, certain land in Wath-upon-Doarne 
which had been allotted to the vendors’ 
predecessors in title in 1810 under an In- 
closure Act. This allotment was subject to 
the reservation to the lord of the manor of 
Wath-upon-Dearne of coal & other minerals, 
with power to work the same upon making 
compensation to the allotment owners for 
damage to the surface of the lands caused by 


PART III. SECT. 3, SUB-SECT. 4.™ 

B. is). 

si. Loss of privacy .] — The owner of a 
house, the privacy of which has been 
affected by the acquisition of another 
property made for public purposes 
under Ladd Acquisition Act, Is entitled 
to compensation by reason of the 
aoquisition injuriously affeotingr his 
property. — PliASANNAKrtTMAR Da^pta v . 
Secretary of State for India in 
Council (1933), 1. L. R. 61 Cal. 245.— 
IND. 


PART III. SECT. S, SUB-SECT. 4.— 

C. (a). 

292 V. .1 — The ffeneral depre- 
ciation of property rtjsulttn« from being 
In the vicinage of a public work does 
not give rise to a claim by any par- 
ticular owner. — R. t?. Lafond (1921), 
21 Kxch. C. R. 56.— CAN. 


PART 111. SECT. 3, SUB-SECT. 6. 
so. Parent of mortgage on part of 
land .] — Tbo Crown expropriated five 
lots of land belonging to applt. A 
mtge. in favour of M. upon four of the 
lots had been discharged by the Crown 
by payment to M. of $22,000 : — Held : 
the above payment, although satisfy- 
ing any claim in respect of the four lots 
covered by the mtge,, could not be 
applied towards oompensation for the 
fifth lot. — Stuart tj. H., [1920] 2 

D. L. R. 260 ; [19261 S. C. R. 284 ; 
[1920J Exch. O. R. 101. n.— CAN. 


Bd. No right to irUereM .] — Under 
Mimicipal Act, R. S. M., 1913, what is 
to be paid the owner of laud injurloufllv 
affected by the construction of muni- 
cipal works Is due oompensation for 
any damage. No provision is made for 
interest In addition thereto ; & neither 
the arbitrators, nor a Judge under an 
application to him under sect. 706 of 
the Act to increase the award, have 
power to award interest . — lie Banna- 
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TYNE {He Taylor Ehtatf.) & Asai- 
NifioiA Rural Municipality (No. 2), 
[1932] 1 W. W. R. 754 ; 2 D. L. R. 
703 ; 40 Man. L. R. 253.— CAN. 




g i. . 3 — Bela : the only 

increase which should bo deducted 
undir Public Works Act (Alta.), 
8, 24 (8), is the Increase so caused in 
the value of the land through which 
the public work is ooustructed over & 
above any such increase as is common 
to said land & to the land in the im- 
med ale vicinity.— Central Canada 
Ry, Co. Arbitrations, [19291 4 

D. L, R. 333 ; 2 W. W. R. 445 : 24 
Alta. L. R. 209.— CAN. 

g ii. -- — Municipal Act. 

H. 8. O., 1^7, a. 342 (I).]— Roman 
Catholic Episcopal Corpn. nr 
London & Sandwich (Town), 

4 D. L. R 955 ; 65 O. L. R. 

CAN. 



Vfd. XL — Compolgory Pnichase o! Laod. Cases 855a— 4^. 


working. Shortly after the purchase, pltfs. ’ 
erected two reservoirs & three filter beds on 
the land purchased. Deft. co. wei‘e lessees 
from the lord of the manor of a seam of coal 
lying under & adjacent to pltfs.’ land. In 
1911 deft. CO., in pursuance of Waterworks 
Olauses.Act, 1817 (c. 17), <fc the Public Health 
Act, 1875 (Support of Sewers) Amendment 
Act, 1883 (c. 87), gave notice to pltfs. of 
their intention to work the coal imder & 
within forty yards of pltfs.’ waterworks. 
This notice was duly acknowledged, but no 
counter-notice was given by pltfs. of willing- 
ness to treat or to make compensation for or 
of their intention to prov(int or interfere 
with the working of the coal cither within 
or outside the forty yards area. In 1914, 
pltfs. purchased from the same vendors 
further lands adjoining the land bought in 
1901 & subject to the same reservation of 
minerals to the lord of the manor of Wath- 
upon-Dcame. Pltfs. constructed on this 
land two further reservoirs, two more filter 
beds & other works. Damage to one of the 
reservoirs having appeared between Oct. 
1926, & Jan. 21, 1929, caused, as was alleged, 
by the working of the adjacent & subjacent 
minerals by defts., pltfs. had the damage 
re]>aired. In 1930 a further notice of 
intention to work minerals near another part 
of pltfs.’ lands Sc reservoirs was served on the 
pltfs. by defts., but again no coimter-noticc 
was given by X’ltfs. Pltfs. thereupon issued 
a writ claiming an injunction & damages or 
compensation. His Lordship having held on 
the evi<l<mcc that tlie damage to t he water- 
works was caused by subsidence of the surface 
directly duo to t he working of the minerals by 
defts. & that t/he surface would have been 
damaged by subsidence if the waterworks 
had not been constructed on it, the question 
arose whether the vendors to pltfs. in 1901 & 
1914, when they conveyed the land, had any 
right of support for the surface of those plots 
from the subjacent minerals & adjacent land 
Sc minerals, &; if so, wliethcr t his right passed 
to pltfs. ; — Held: (1) on the true construc- 
tion of the Inclosui’e Act, 1810, the common 
law right of supf)ort was not excluded by 
necessary implication & the vendors to pltfs. 
had a common law right to have the suiJacc 
supported by the subjacent minerals <fc 
ad j accent land Sc minerals ; (2) this right 

X>assed to pltfs. by the conveyances of 1901 
Sc 1914, & deft. co. was not entitled to ignore 
this right although pltfs. failed to give any 
couni(ir~notice under Waterworks Clauses 
Act, 1847 (c. 17), ss. 22, 23. Further, there 
was nothing in Ihiblic Health Act, 1875 
(Support of Sewers) Amendment Act, 1883 


Enfranchised copyholds.] — ^XJnder 

conveyances made in 1879, 1922, Sc 1927 
deft, corpn. acquired land for the purposes of 
sewage works Sc a gas undertaking. So far 
as the present case was concerned, these 
lands were erdranchised copyholds subject to 
a custom whereby the lord of the manor had 
the right to woik mines subject to making 
compensation for da.mage done including 
that arising from subsidence. The pltf. co. 
were the lessees oi th(‘ minc^rals under such 
enfranchised copyholds & also under the 
adjoining land. In 1934 pltfs. gave the 
corpn. notice in writing that they desired 
to work seams of coal under or within 40 yds. 
of such enfranchised copyholds. Defts. gave 
no counter-notice under Waterworks Clauses 
Act, 1847 (c. 17), s. 23, to treat for the pay- 
ment of compensation for such mines, & it 
became lawful for pltfs. to work the mines. 
In an action for a declaration as to the 
rights of the parties, the Vice-Chancellor of 
the County Palatirui of l.ancaster, after 
making a. declaration tif pltfs.’ right to work 
the mines Sc let down thef surface subject to 
payment of conqx'nsation for damage done 
including damage due to subsidence provided 
pltfs. did no wilful damag<‘ Sc did not work 
the mines in an unusual manner, added that 
defts. v'ere not entitled to any gn^aier 
protection in respe.ct of the greatest veigiit 
imposed upon the land by their sanitary 
works except when* they had acquire<i a 
prescriptive right of support for such works : 
— Held : ( 1 ) defts. not having served a 

counter-notice, their rights in relation to the 
minerals were the same as those of their 
vendor Sc wore therefore governed by the 
custom of the manor ; (2) the addition to 

the declaration stated above could not be 
supported. — HA^iiaREAVKS, Lt!>.’s Exe- 
cutors V. Burnley Corpn., [1936] 3 All 
E. K. 959 ; 156 L. T. 41 ; 101 J. P. 87 ; 53 
T. I., li. 231 81 Sol. Jo. 56, C. A. 

359. Add. Annotation : — Refd, West Midlands 
Joint Electricity Authority v. Pitt. Minister 
of l>an.sport v. Pitt (1932), 96 J. P. 159. 

367. Add. Annotation : — Reid. Swift v. Board of 
Trade, [1925] A. C. 520. 

374. Add.. Annotation : — Consd. Cdcnboig Union 
Fireclav Co. I. R. Comrs. (1922), 12 Tax 
Cas. 427. 

378. To the existing paragraph add as follows : — 
(3) The word “lands” in sect. 6 of the 
above Act includes mines. 

Add. Annotation : — Generally. Consd. Graigola 
Merthvr Co. v. Swansea Corpn. (1927), 71 
Sol. Jo. 681. 


(c. 37), s. 3 (2), wliich gives the local authority 
an option to extend their counter- notice to 
minerals outside the forty y^i^ds area to 
dex^rive the local authority of llie rights they 
possessed outside the forty yards area, if 
the option conferred by that section was not 
exercised.— Wath-upon-Dearnr Urban Dis- 
trict Council v. Brown (John) & Co., Ltd., 
[193li] Ch. 172 ; 105 L. J. Ch. 81 ; 154 L. T. 
295 ; 51 T. L. R. 353 ; 79 Sol. Jo. 342. 

356. Add. Annotations : — Consd. Walton Harvey 
Ltd. V. Walker Sc Homfrays, Ltd., [1931] 
1 Ch. 145. Apld. Wath-upon-Dearne "Urban 
District Council v. Brown & Co., [1936] Ch. 172 ; 
Hargreaves, Ltd., Executors of, v. Burnley 
Corpn., [1936] 3 All. E. R. 959. 


181. Add, Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt. Minister 
of Transport v. Pitt (1932), 96 .1. P. le.L 

183. Add. Annotation : — Refd. 

Joint Electricity Authority l iU, iMimslor 
of TranspoH v. Pitt (1932), do ./.I. • 

tOS. Add. Annotailfm ARefd. 

Executors of, e. l>uriile\ 

AllE. K. 959. , 

. . Swift V. Board of 

Trade7fl925J A. C. 520. 

t33. Add. 

ton, Iletton Sc Joicey Collieries, Ltd., 11937] 
2 All K. R. loO. 
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Part Vi.’-^Proceto^^ Land otherwise than hy 

Agreement. 


470. Add* Annotation :~Ap\d* ^kmdudn Foster 
Browiii Ltd. V. Derby Corpn.^ [1934] 2 K. B. 
28 . 

475. For existing citations and annotations, 
substitute (1861), 9 Hat‘e, 436 ; 7 By. & Can. 
Gas. 92 ; 18 L. T. O. S. 116 ; 68 E. K. 580, 
L.JIT. • Bttbse^eni proceedings (1862), 2 

Be 0. M. & 0. 94, L. JJ. 

AnnotaHtrw BeW. SaDsbury v. G. N. Ry. (1852), 17 Q. B. 

840 ; Hedges v. Met. Ry. (1860), 28 Beav. 109. 

478. Add. AmwtaHon : — Reid. Brakspear v. 

Barton, [1924] 2 K. B. 88. 

484. For citations read the following para. & 
citations : — 

A ry. oo. having given notice of their 
intention to purchase lands for the under- 
taJking, deposited the purchase-money, & 
delivered the bond according to sect. 35 of 
Lands Clauses Act, before the expiration of 
the period prescribed for the exercise of their 
compulsory powers ; neither their power to 
purchase the land, nor their power to enter, 
is gone by the subsequent expiration of that 
period. — Sparrow v, Oxford, Worcester 
& WOLVBRHAMFrON RY. CO. (1861), 9 

Hare, 436 ; 18 L. T. O. S. 116 ; 68 B. B. 
680. 

600. Add. Annotation : — Consd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 

626. Add. Annotation: — As to (1) Refd. Cardiff 
Oorpn. r. Cook, [1923] 2 Oh. 115. 

531. Add. Ayinotaiion : — Refd. Cardiff Corpn. v. 
Cook, [1928] 2 Ch. 116. 

533a. Rights of assignee.] — A land- 

owner has a right to deal with his property 
after a notice to treat, although the right 
must be exercised subject to the rights 
acquired by the undertakers by virtue of the 
notice so as not to increase their obliga- 
tions, 4fc he is also entitled before acceptance 
to withdraw &; amend his claim. But where 
a landowner, possessed of a leasehold interest, 
who has claimed £550 for compensation for 
disturbance <Si valued his leasehold interest 
at nil, subsequently, but before his claim is 
accepted, assigns his leasehold interest, his 
assignee stands in the same position as the 
landowner &; can withdraw or amend the 
claim, either expressly or by sending in a 
claim in respect of the leasehold interest 
wholly inconsistent with the original claim, 
& the undertakers are not then at liberty to 


disregard the aesi^ee ds oont^Bue to treat & 
contract witti the original landowner.-— 
Cardiff Oobpn. v* Cook, [1923] 2 ^.115 ; 
92 L. J, Oh. 177 ; 128 L. T. 630 ; 87 J, F. 90 ; 
87 Sol. Jo. 316 : 21 L. 0. B. 279. 


684. Add. Annotation Refd. Matthey t?. Carling, 
[1922] 2 A. C. 180. 

540. Add. Anno/oiton Apld. Goodwin Foster 
Brown, Ltd. v. Derby Oorpn., [1934] 2 K. B. 
23. 


540a. Within clause in lease.}— (1) Under Acquisi- 
tion of Land (Assessment of Compensation) 
Act, 1919 (c. 67), s. 6 (1), the official arbitrator 
is entitled to state his award in the form of 
a special case raising the question wlmt ds 
the title or interest of the person claiming 
compensation. 

(2) A local Act having authorised a corpn. 
to acquire certain premises compulsorily, the 
owners granted a lease for a term of years, 
containing a clause that the demise was made 
& granted “ subject to the termi^tion of 
such demise by reason of the exercise by the 
said corpn. of such compulsory powers as 
may hereafter become effective.*^ The corpn. 
served a notice to treat upon the lessor in 
respect of his reversionary interest in the 
premises, <!b they afterwards served a notice 
to treat upon the lessee, who claimed com- 
pensation in respect of Ms interest : — Held : 
neither of the notices to treat was, within 
the clause in the lease or at all, such 
an exercise by the corpn. of their compulsory 
powers as was effective to terminate the 
lease or to put an end to the lessee’s interest 
in the premises, &, consequently, he was 
entitled to compensation in respect of his 
interest in the premises as at the date of the 
service of notice to treat upon him. — 
Goodwin Foster Brown, Ltd. v. Derby 
Corpn., [1934] 2 K. B. 23 ; 103 L. J. K. B. 
603 ; 151 L. T. 402 ; 32 L. G. B. 17, D. C. 


658a. Misdescription as to nature of property — 
Abatement of purchase-money — ^Rot ordered.] 
— Be Stepney Borough Council & Smart’s 
Contract (1902), 47 Sol. Jo. 169. 


662. Add. Annotation: — As to (1) Refd. Greswolde- 
Williams v, Newcastle-upon-Tyne Corpn. 
(1927), 91 J. P. Jo. 968. 

595a. Building consisting of several blocks of 
offices — Constitutes one “ building.*^] — Gres- 
woLDB- W illiams v. Newcastle-upon-Tyne 
Corpn. (1927), 92 J. P. 13 ; 26 L. G. R. 26, 


PART VI. SECT. 1. SUB-SEOT. 2.— D. 

400 i. Eff^ of — No riffhi of action at 
common law^ — Damaoee for renderino 
land useless ct unsaleable not recover ^ 
3— Alexander Brown Milling 
C o. V . Canadian Pacific Kt. Co„ 
[1928] 4 D. h. E. 1136 r 29 Can. Ry. 
Caa. 346 ; 52 O, L. R. 628.— CAN. 


PART VI. SECT. 4, SUB-SECT. 1,— 
B. (a). 

566 ii. Includes all that is 


for enjoyment of howse.l — The word 
“ house ’* in Lauds Act, 1847, 8. 92, is 
not limited to the four walls of the 
buildlne, but includes all that is neces- 
sary to the convenient occupation of 
the house. 

Promoters of an undertaking : — 
Held : not entitled to take a strip of 
land immediately in front of a house 
between it & the wail & oontaininsr a 
tank Sc fruit trees, when the owner was 
wiiliug & able to convey tlio whole of 


the house. — Draper v. South Austra- 
lian Railways Comb. (1901), 3 

S. A. L. R. 160.— AUS. 


PART VIl. SECT. t. 

Mg. Public Works Act. e. 22 — 
AcguisiHon of toll road under Provindcd 
Highways Act, 1017.^ — Re Coboubg & 
(Irafton Toll Road Co. (1921), 64 
D. L. R. 241 ; 60 O. L. R. 126.— CAN. 
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fcA. XL-^mvoisory PutdiaK <ot Xiaafl. 


( 


Part Vli^Assessmeat of Purchase Price and Compensation. 


ftSO. For Cidtefcmg para^r &: citations substitute 
the foUowiup; 

tTbe BlootpoOl Improvement Act, 1917, 
s. 70, enacted that the provisions of the 
sect, should* unless otherwise agreed in 
writing, apply for the benefit & protection 
of a certain co, as owners of the land referred ; 
to in the section. By its terms the owners 
were to sell ^ the corpn. was to buy the land 
therein described at a price to be determined 
in default of agreement, by arbitration in th 
manner provided by the Lands Clauses Acts 
as modified by that Act, & a notice to treat 
was to be served by the corpn. within a 
defined time. It was further provided that 
the corpn. should not use the land so acquired 
for certain purposes which might cause a 
nuisance or annoyance to the owners. B37 
Acquisition of Land (Assessment of Com- 
pensation) Act, 1919 (c. 67), where by any 
statute, whether passed before or after the 
passing of this Act, land is authorised to be 
acquired compulsorily by any local authority 
any question of disput/ed compensation is tc 
be determined in the manner thereby pro 
vided, & the provisions of the Act by whicl 
the land is authorised to bo acquired, or oi 
any Act incorporated therewith, so far as 
inconsistent with this Act, shall cease to have 
effect. Notice to treat was served on the 
owners by the coipn. shortly before th<: 
coming into operation of the Act of 1919 
but no arbirtator had been appointed to fis 
the price. A question having arisen whethei 
the compensation was to be asvsossed undei 
the Act of 1919 or under the private Act o1 
1917 ; — Held : the Act of 1919 did not appljr, 

& the compensation was to be ascertained in 
the manner provided by the l^ands Olausef 
Acts as modified by the Act of 1917 ; b^ 
Viscount Finlay, Viscount Cave, & Lour 
PinLLTMORE on the grounds, (a) that sect. 7C 
of the private Act embodied an agreemeni 
between the parties for the sale purchase 
of the land & that the land was not “ autho- 
rised to be acquii‘ed compulsorily ” ; (6) thaf 
the general language of the Act of 1919 oughi 
not, in the absence- of clear words, to b( 
construed as affecting the special provisioru 
of sect. 70 of the private Act of 1917 ; b^j 
Viscount Hai.dane on the second ground 
by Lord Shaw op Dunfermline (dissenting 
as to the second ground) on the first grounc 
only. — Blackpool Corpn. v, Starr Estatt 
Oo., Ltd., [1922] 1 A. C. 27 ; 91 L. .T. K, B 
202 ; 126 L. T. 258 ; 86 J. P. 2.6 ; 38 T. L. B 
79 ; 60 Sol. Jo. 17 i 19 L. G. B. 721, H. L. 

JnnfMions : — Distd. Thurrock Grays & Tilbury Joini 
Sewerage Board v, Thames Land Oo.. Ltd. (1925), 9t 

J. P. I. B^d. Thomoly v. Leconheld (Lord), (1926} 1 

K. B. 236 ; West Midlands Joint Electricity Authority 
ti. Pitt, Minister of Transport v. Pitt (1931), 101 L. J. 

IT. B. 229 : DrajHTB Co. v. London I’asscrmcu- TranspoH 
Board, 11937J Ch. 314. 

650a. Acquisition of land & appointment of 

arbitrator under Public Health Act, 1875, 

(c, 55*)] — A land co. was the owner in fee 
simple of certain land through which a 
sewerage board, under Public Health Act, 
1875 (c. 66), after duly serving on the co. 
notice of intention do so, carried a sewer 
a rising main. Subsequently an agreement 
in writing was entered into between th< 
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parties regarding what bad boon 
Difierences having arisen regarding the 
pensation to be paid by the feard to ihe cOn 
recourse was had to atbn. The arfteafcot 
was appointed under Public Health Act* 

1875, & before entering on tlm arbm made 
the statutory declaration under that Act. 
Having considered the disputes he made an 
alternative award in the mrtn of a spedhd 
case for the opinion of the ct. If the ot. was 
of opinion that compensation was to be 
asses^ solely under Public Health Act, 

1876, he awarded the co. £6,090; if the 
arbitration was under Acquisition of Land 
(Assessment of Oompensation) Act, 1919 
(c. 57), &; the basis on which compensation 
was to be awarded was to be governed by 
the principles in s. 2 of that Act, he awarded 
the CO. £2,148: — Held: as the land had 
been acquired under powers conferred by 
Public Health Act, 1875, before the a^ee- 
ment between the parties was entered into, 
it had been acquired compulsorily, & as 
there was nothing in the agreement which 
affected the primary basis of the value of the 
land nor any other matter, including the 
appointment of the arbitrator expressly under 
Public Health Act, 1875, which was in- 
consistent with the rules laid down by s. 2 
of the Act of 1019, that Act applied to the 
arbn., &;the co. should be awarded £2,148. — 
Thurrock, Grays & Tilbury Joint Sewer- 
age Board v, Thames Land Oo., Ltd. (1925), 
90 J, P. 1 ; 23 L. G. R. 648. 


650b. Power to purchase given to railway 

company — Transfer to public authority,] — 

Pltfs. wore the estRto owners in fee simple of 
certain land A buildings in the City of 
London. Lefts., a public authority estab- 
lished in accordance with the provisions of 
London Passenger Transport Act, 1933, in 
Oct. 1935, gave notice to pltfs. to treat for 
the coraj>ulsory purclmse of the promises, & 
subsequently took possession. By the Act 
of 1933 certain passenger transport under- 
takings were transferred to defts. including 
the O. L. Railway. It was provided by the 
Act that such transfer should include all 


lands A- other property, a.ssets, powers, 
rights, and privileges held or enjoyed there- 
with, & further that defts. might exercise 
all the rights, powders, & privileges whicJi 
immediately before the appointed day, 
July 1, 1933, wore vested in the C'. L. Kailu ay 
as one of the undertakers A should be subject 


to all liabilities & obligations to wbi< li th<' 
C. L. Railway W'ere siibj(‘ct irnmediaiely 
before the appointed day. Ajuo/ig the 
powers conferred on the U. L. Railway lu 
existence on July .1, 1933, was a pnw*^ con- 
ferred by an Act oC 1931 tu putrhase the 
premises of pltfs. 'Hu' time Joi' the exercise 
of this power wvas, after t)>e passing 
Act of O. t. 1 !J. 7, 

of London Lass...>s;. i; ' .It 
Lefts, contended that being a, jiubhc authonty 
autliorised to aoiiuiTe the particular land in 
que.stion compnlsoidy, the prpvisions of 
Acquisition of Land (Assessment of Lom- 
ponsation) Act, 1919 (c. 57), as to the com- 
pensation payable, applied. 



Cases 660b— 702b. English and Empire Digest Supplement. 


Pltfs. denied this on the ground (a) that if 
the C. L. Kailway (the undertakers ’*) had 
purchased compulsorily before July 1, 1933, 
the purchase price must have been fixed as 
provided for by the Lands Clauses Acts as 
modified by the Act of 1931, &■ that this was 
tlierefore a liability or obligation of the C. 1j. 
Railway to pltfs. ; (b) that by virtue of 

sect. 68 of the Act of 1934, the time limited 
for the exercise of compulsory purchase by 
the Act of 1931 was extended subject to the 
provisions for the protection or benefit of 
{inisr alia) any co., body or person mentioned 
in (among others) the Act of 1931, & that the 
provisions of that Act with regard to the 
assessment of compensation in cases of com- 
pulsory purchase were provisions for pltfs.’ 
benefit, A (c) that the provisions of the Act 
of 1931 were not aft’ected by the provisions 
of the Acts of 1933 & 1934 in the absence of 
clear words showing that it was the intention 
of the two later Acts to abrogate the 
visions of the Act of 1931 : — Held: pltfs.’ 
contentions failed because (a) as the C. L. 
Kailway had not served any notice to 
treat on or before July 1, 1933, there was 
no liability or obligation of the C. L. liailway 
on that date towards pltfs. or their property 
to which dofts. could be subjected in respect 
of a notice given by defts. subsequently to 
July 1, 1933, {b) pltfs. were not expressly 
mentioned as a co., body or person for whose 
protection or benefit x^ro vision was made in 
the Act of 1931, & (c) the provisions for com- 


pensation ih the Act of 1931 were general 
provisions & accordingly the maximum 
“ generalia apecialibus non derogant ” did not 
apply. 

The compensation must therefore be 
ascertained imder in accordance with the 
Act of 1919 .— -Dkapers Co. v. London 
PASS.KNGE11 Tkansport Board, [1937] Ch. 
344 ; [1937] 2 All K. K. 12 ; 106 L. J. Ch. 
121 ; 156 L. T. 272 ; 53 T. L. R. 448 ; 81 
Sol. Jo. 199. 

702a. Arbitrator Incapable of continuing — Power 
to replace.] — Where an arbitrator, appointed 
by the Reference Committee under Acquisi- 
tion of Land (Assessment of Compensation) 
Act, 1919 (c. 57), s. 1, becomes incapable of 
continuing a particular arbn., the authority 
of the Reference Committee includes the 
power to replace him by some one else. — 
Gross, Sherwood Heald, Ltd. v. Essex 
CorNTY COUNCIE. [1927] 1 Ch. 205; 96 
L. ,T. Ch. 21; 136 L. T. 371; 91 J. P. 17; 
43T.L.R-.5; 70 Sol. Jo. 1 196 ; 25 L. G. K. 135. 

702b Effect of appointment under protest — 
Whether right to compensation admitted.] — 

Semhle : a co. does not, by nominating under 
X>rotest an arbitrator in pursuance of the Lands 
Act, 1845, admit that the case is one entitling 
the claimant to any compensation. — Sutton 
Harbour Improvement Co. v, Hitchens 
(1851), 1 De G. M. & G. 161 ; 21 L. J. Ch. 73 ; 
18 L. T. O. S. 163 ; 16 Jur. 70 ; 42 E. R. 514, 
L. JJ. 


PART VII. SECT. 2. SUB-SECT. 1. 

sh. Jvrisdiction of Kxchcqver Court], 
— Property & civil rights being matters 
within the exclusive powers of the 
Provincial LogiHlature-. the Exch. Ct. 
of Canada in ascertaining tho estate 
or interest of persons claiming com- 
pensation for property expropri- 
ated l)y the Dominion Crown will 
have regard to the laws affecting such 
estate &: interest in the province where 
the property is situated. — 11. v. 
Hudson’s Bay Co. (1921), 20 Exch. 
C. U. 413.— CAN, 

sk. Cannot inquire into validity of 
mutual afjrf'emeid for compensation.]— 
Held : where one of the parties set 
up an agreement purporting to fix the 
compensation a dispute as to tho 
existence, validity, & applicability of 
such agreement must be settled by 
agreement of the parties or determined 
by the ct. before a cose for arbn. 
arises ; & the arbitrators exceeded 

their jurisdiction when they entered 
upon an inquiry as to the existence 
& validity of the agi'eOment alleged. — 
lie Harmans, Ltd., & Toronto Citt, 
Tie. PoRTKR & Toronto City. Tie 
Stewart & Toronto City, [1928J 
4 I). L. R. 781 : 62 O. L. R. 476.— 
CAN. 

si. Assessment hy resolution of cUy 
council,] — After the passing of an 
expropriating bye-law the amount of 
the purchase price may be settled by 
resolution of the city council & no 
fiu’ther bye-law Is necossoiw. — FTiince 
r. Toronto. [19331 3 D. L. R. 201; 
O. R. 442 ; revsd., [19341 8 D. L. R. 81 ; 
S. C. R. 414.— CAN, 

am. Practice of appellate court ,] — 
The general rule adopted by appellate 
cts. in dealing with a question of 
quantum on an awardbr an arbitrator 
is the same os the rule adopted in 
dealing with a question of quantum 
of damages In' a judgment by a trial 
judge sitting without a jury, &; the 
ct.. will not interfere except in a case 
of very serious error. — Re Winbkti’ & 


C. N. R., [1933] O. R. 237 ; 2 D, L. R. 
438.— CAN. 

sp, Variation of award .] — 

Applt. owned property on the Gatineau 
River, including a saw mill used for 
his timber business & a plant for the 
production & distribution of electricity 
both worked by water power. Resps. 
were attempting to expropriate for 
the purposes of a scheme for devedop- 
ment of hydro-electric power on the 
river, & had erected a dam with the 
result that much of his property was 
submerged & other seriously aJToet(Mi. 
An action in respect of this damage had 
proceeded to trial, & judgment had 
hficn reserved, when a special Act was 
passed by tho Quebec Legislature to 
prevent any disturbance of resps.’ 
operations. Resfis. were by tho Act 
to make just & fair compensation to 
applt. for all his prApcrtios rights 
taken or ofCooted, & the ct. was to 
determine w’hat properties & rights 
should upon payment of the compensa- 
tion become vesUid in resps . : — Held .• (1 > 
the Act did not require the ct. to vest 
ill resps. ail lands or properties aftectod, 
if in its discretion, it thought com- 
pensation for injurious affection 
sufficient; (2) the amount of an award 
may be varied by an appeal ct. whore 
It is clear that it is based upon a 
wrong principle of calculation or not 
justifled by the admitted facts ; 
(3) although undertakers cannot offer 
remedial works in lieu of compensa- 
tion, the offer of land taken or ease- 
ments over land taken for the restora- 
tion of a piling gi’ound & a ry. siding 
was a proper one & ought to be taken 
into consideration. — Gross v. Gati- 
neau Power Co., [1936J 3 All E. R. 62. 
P. O.— CAN. 


PART VII. SECT. 6* SUB-SECT. 1. 

0 Passing of hye-Uni) by 

local avihority — Submis^m before bye- 
law passed ulira vires .] — Kokhmstedt 
V. Rural Municipality op Eye Hill, 
No. 382. [1923] 2 W. W, R. 609.-— 
CAN. 


PART Vli. SECT. 6, SUB-SECT. 2. 

f I. Extent of duty .] — On an 

application under sect. 408 of Town 
Act, R. S. S., 1930, for tho appoint- 
ment of an arbitrator of a claim for 
compensation for lands taken or 
injuriously affected, it is not the duty 
of the judge applied to to decide 
whether or not tho claimant has a 
cloim.— McGillivray v. Melville 
Town [1932] 2 W. W. R. 635.— CAN. 

•I. Under Dominion Railway Act, 
1919.1 — Whore a judge of the Supreme 
Ofc. of Ontario has made on order for 
possession, under the above Act, with 
a term that the ry. co. shall pay money 
into ot. as security, any Judge of the 
Supremo Ct. has Jurisdiction to appoint 
an arbitrator ; & under sect. 220 the 
Judge of the county ct. of the county 
wherein the expropriated lands lie is 
the proper person to appoint . — Re 
LrrrLB & Campbellford Lake On- 
tario & Western Hy. Co. (1924), 66 
O. L. R. 681.— CAN. 


PART VII. SECT. 6, SUB-SECT, 4. 

718 iii. Jvrisdiction of court .] — 

Re Taylor Estate & Assiniboia 
Rural MUNicmAUTY, [19311 2 VV. W. 
R. 719 : 4 D. L. U. 249 : 29 Man. L. R. 
663.— CAN. 

PART VIL SECT. 6, SUB-SECT. 7. 

sm. Appeal under Municipal Arbi- 
trations Act, 1927.1 — An appeal to a 
Divisional Ct. of the Appellate Division 
from an award made under Municipal 
Arbitrations Act, R. S. 0., 1927, lies, 
but not unless the award is appealed 
from within six weeks after notice that 
it has been filed ; & the ct. has no 
jurisdiction to give leave to appeal, or 
to extend the time for appealing after 
the time has expired, even In a case 
where there was fraud In procuring the 
award. Sect. 3 of Arbn. Act, R. S^. O., 
1927, Is not applicable . — Re Fair & 
Toronto, [1930] 3 D. L. R. 70; 65 
O. L. R, 176.— CAN. 
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VoL XL— CJompolsory Purchase of Land. Cases 727a^77aa. 


727a. Question ol title Involved.]— Goodwin 
Fostke Bbown, Ltd. v, Deeby Oobpn., 
No. 540a, ante, 

727b, Hearing — Entry In Crown Paper,] — An 
award made by an official arbitrator under 
Acquisition of Land (Assessment of Com- 
pensation) Act, 1919 (c. 67), in the form 
of a special case, is rightly entered in the 
Crown Paper. — Hewitt v. Essex County 
Council (1927), 97 L. .T. K. B. 249; 92 J, P. 
36; 44 T L. B. Ill ; 72 Sol. Jo. 50; 26 
L. G. K. 48 D. C. 

761a. Award embodying decision of court on 

special case,] — An official arbitrator stated a 
case under Acquisition of Land (Assessment 
of Compensation) Act, 1919 (c. 67), & the 
Div. Ct. decided adversely to the contention 
of claimants for compensation. The arbi- 
trator then made his award, embodying 
therein the decision of the Div. Ot. Claimants 
applied to another Div. Ct. to set the award 
aside, on the giDund that the award was on 
the face of it erroneous in law, but the 
ct, dismissed the application. Claimants 
appealed: — Held: no appeal could be enter- 
tained. — Northwood v. London County 
Council (No. 2) (1927), 96 L. J. K. B. 520; 
137 L. T. 49 ; 91 J. P. 93 ; 43 T. L. B . 347 ; 
26 L. G. B. 254, O. A. 


762, Add, Annoiaiion : — Aa to (2) Apprvd. & 
Apld. Matthey v. Curling, [1922] 2 A. O. 180. 

773a. Award of lump sum— Validity.]— aaimant 
was the owner of certain land with regard to 
the acquisition of which an arbn. was held 
under Acquisition of Land (Assessment of 
ation) Act, 1919 (c. 57). He claimed 
before the hearing of the arbn., 
the President of the Air Council made an 
unconditional offer of £10,000. The sum 
awarded to claimant by the official arbitrator 
in respect of his interest in the land & the 
consequential damage thereto was £11,415. 
In dealing with the costs the arbitrator 
directed the Council “to pay £100 towards 
the costs of claimant.” Claimant applied to 
the ct. by motion for the award to be remitted 
to the i^bitrator on the ground that he had, 
in making the above order as to costs, not 
properly exercised the discretion conferred 
^on him by sect. 5 (4) of the above Act 
Held: in awarding the lump sum of £100, 
the arbitrator had in terms awarded to 
claimant part of his costs of the arbn. within 
sect. 6, & as it seemed reasonably clear from 
the Act that, when a sum was awarded by 
the arbitrator in excess of the amount offered 
by the authority but less than the sum which 
claimant had offered to accept, the arbitrator 


PART VII. SECT. 6, SUB-SECT. 8. 

786 1. — — Claim in respect of several 
interests — Award not appotiioning sums 
bet tveen several interests — Insufficient . ] 
— Stewart Municipal Distoict r. 
Blirsner, [1924] 2 W. W. R. 1217.— 
CAN. 

« i. Arbitrator not entitled to 

allow interest ,] — Re Lktbos & Toronto 
Ck)RPN. (1924). 5C O. L. R. 176.— CAN. 

fi ii. Award referring to “ present 

value ” — Value at time of expropriation.] 
— ^An award Is ^ood, although it 
contains the words “ present value ’* If 
it is clear from the award as a whole 
that the arbitrators made their valua- 
tion as at the date of the expropria- 
tion. — R. V. Vancouver City (1932), 
47 B. C. R. 243.— CAN, 


PART VII. SECT. 6, SUB-SECT. 10, 


j (p. 190) i. .] — On an applica- 
tion. under sect, 70G of Municipal Act, 
Ii, S. M,, 1913, to vary or increase an 
award the judge is in tho position of 
sole arbitrator or umpire as well as 
having the power to set aside or remit 
the award . — Re Taylor Estate Sc 
Assinoboia Rural Municipality (No. 
2), [19311 3 W. W. K. 408 ; on appeal, 
[1932] I W. W. K. 754.— CAN. 

m (p. 196) i. Under Dominion 

Railway Act, 1906 (c. 37 ).] — Re Kirsi- 
LANO Indian Reserve. Vancouver 
Harbour Combs, v, R., [1918] 2 
W. W. R. 411.— CAN. 

m (p. 196) ii. Under Dominion 

Railway Act, 1919 (c. 68 ).] — Re 

Arbitration under the Railway 
Act, British Columbia Permanent 
Loan Co. v. Canadian Northern Rt. 
Co. (No. 1). [1922] 2 W. W. R. 67 7 ; 66 
D. L. R. 735*; 16 Sask. L. R. 431.— CAN. 


m (p. 196) IIL .] — Cedar 

Rapids Manufacjturino & Power Co. 

V, Laoostb. [1927] 2 D. L. R. 83.— CAN. 

T (p. 196) U Award determined 

on wrong principle .] — Where damages 
were recoverable by reason of lowering 
of the sidewalk In front of a building, 
consisting in the decreased value of 
the property, but were assessed at tbe 
cost of lowering tbe store floor : — 
Held : tbe award must be set aside as 
determined upon a wrong principle.— 
Radisbon Town v, Ambon, [1919] 3 

W. W. R. 680.— CAN. 


X i. .] — Winter 0. Toronio 

(City) (1922), 70 D. L. R. 458.— CAN. 

X il. Sum awarded inadequate.] 

— Armstrong v. New Westminster 
Harbour Board, [1929] 2 D. L. II. 

1 50 ; 1 W. W. R. 765 ; 41 B. C. Ii. 1.— 
CAN. 

Lump sum awarded — Award 
pood on tie face.] — North Cowichan 
OORPN. V. (iORE-LANGTON, [1921] 2 
W. W. R. 484.— CAN. 

y li. Arbitrator not qualified .] — 

An award will be set aside if one of the 
arbitrators is disqualified by not being 
a freeholder as required by statute. — 
New Glasgow v. Milligan, [1933] 1 
D. L. R. 748.— CAN. 

o (p. 197) i. .) — Nash & 

Wn.LiAAis V. Edmonton, Dunvegan & 
British Columbia Ry. Co., [19171 3 
W. W. R. 553 ; 36 D. L. R. 601.— CAN. 

c (p, 197) U. .] — An 

appellate ct. should not interfere to 
V ary an award unless it Is satisfied that 
the award does not truly represent tbe 
honest opinion of tbe arbitrators as to 
damages, or that the basis of valuation 
was erroneous. — Re Scott 8r Oshawa 
TOWN. [1922] 62 O. L. R. 504.— CAN. 

o(p. I97)iii, .3 — Winnipeg 

n. c:3^os8, [1927] 3 D. L. II. 1072 ; 
[1927] 2 W. W. R. 644 ; 37 Man. L. K. 
40.— CAN. 

0 (p, 197) iv. .]— Re 

Sui JAVAN & Township of Bertie, 
[19271 2 D. L. R. 74 ; 60 O. L. R. 107. 
—CAN. 

e (p. 197) i. .]—/?« Arbd 

THATION Acrr, Re Woods, [1923] 2 
D. L. Ii. 1000 ; 32 B, C. R. 211 ; [1923] 
1 W. W. R. 1344.— CAN. 

m (p. 197) i. .] — Re Dixon 

& Toronto Corpn. (1924), 66 O. L. R. 
167.— CAN. 

o (p. 197) I. .] — Where a 

large number of witnesses give evidence 
to the same effect on a question of 
value tbe award of on arbitrator based 
thereon will not bo set aside. — Cana- 
dian Northern Ry. Co, v. Kktcheson 
(1918), 21 Can. By, Cai*. 104; 32 

U. L. R. 629.— CAN. 

4 (p. 197) i. Question only 

one of g^ntum.] — Re Leitiob & 
Toronto Corpn. (1924), 66 o. L. il. 


PART VII. SECT. 5, SUB-SECT. 11 

sp. By motion, — Damages “ aUow'ed ** 
— Amounts to direction to pay.] — Where 
an award doterminos the amount of tbe 
compensation to be paid by a mimici- 
pollty 08 damages for land taken & 
“ allows *’ them to tbe claimant, that 
is a suffloleut direction to pay. In 
any event, a direction to pay is not 
necessary to enable the award to be 
enforced by motion. — Re Bannatyne 
” Assiniboia Rural Municipality 
(No. 3), [1934] 1 W. W. R. 497 ; 41 
Man. L. li. 040.— CAN. 

am. Purchase of easement — Execution 
of conveyance not condition precedent to 
enforcernent.] — Where an easement was 
expropriated by a municipal corpn, 
imder sect. 338 of Mimlcipal Act, 
R. S. O.. 1927, It was held that tho 
corpn. was not entitled to withhold 
payment of the compensation money 
until the claimant had executed a con- 
veyance of the easement, for the 
easement had automatically vested in 
the corpn. — Re Mato & Toronto 
City, [19291 3 D.L.R, 890 ; 64 O. L. R. 
139.— CAN. 


PART VII. SECT. 6, SUB-SECT. 12.— A. 

e i. Solicitor d' client costs 

— New Brunswick Electric Power Act.] 
— Re Inglewood Pulp & Paper Co., 
Ltd., & New Brunswick Elfj’tkic 
Power Commission (1929), 3 M. P, R. 
91.— CAN. 


sn. Costs foll(YW evfvt — Svhiect tn 
discretion of court — f^nciplrs povernivv 
xercise of discretion .] — i'be ordinary 
ule is that costs shonld follow tho 
vent. But the ct. has e rtj.‘^orcth)n 
o depart from this rule, & such d/s- 
retlon Is to be exeroised (’o y'cJl 

eoognised principles. ---A hsistavt CoL' 
.ECTOR SaLSEITE V. 

"TtlTLlUVANDAS (1928), I. L. H. *'3 Boni. 

78.— IND. 

KX. Avi)licalion to set aside award 
'Aobility for costs.]-\yhcrc on an 
ppllcatlon under sect. S.il the 
Municipal Act appets. succeeded in 
lavIng an award set aside, there is nb 
lower in the ot. to order the un- 
uccoseful party to pay the costs of 
ppets. in connection with the arbn. 
roceedlngs. — Re Eldridge Estate & 
)ISTRICT OF SUMAS CORPN., [1931] 3 

.. ■n AAA . j.in ir\4 
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Cteies 77$a— 12428. English and Emfibe 

had a>n absolute discretion as to the costs, the 
motion to review the award failed.-— Brad- 
shaw v. Am Council, [1926] Ch. 329 ; 95 
L. J. Oh. 499 ; 135 L. T. 638 j 42 T. L. B. 
197 ; 70 Sol. Jo. 367 ; 24 L. G. B. 351. 

785. For “ No. 749, anie,^^ read “ No. 372, anU:^ | 

868. For existing citations read “ (1866), 19 C. B. 
N. S. 139 ; 144 E. B. 739 ; previous pro- 
ceeMnga (1863), 4 B. & S. 316.” 


Part VIII. — Entry on 

1005. Add, Annotaiion : — As fo (1) Retd. Grant v, 
Derwent, [1929] 1 Ch. 390. 


Digest Supplement. 

876. Add, Citation: — suib nom. Me Haynb 
(Ohablbs), 13 W. B. 492. 

930. Add, Citation: — Suh nom, B, v. North 
liONDON By. Co. & Whjson, 61 L. J. Q. B. 241. 

948. Add. Citation: — 8vh nom, B. v. North 
London By. Co, & Wilson, 61 L. J. Q. B. 241. 

966. Add. Annotation : — ^Refd. Simbro Trading Co. 
, V, Poeograph Parent Oorpn., [1929] 2 K, B. 
266. 


Lands by Promoters. 

10S5. Add. Annotation : — As to (1) Retd. B. v. 
Webster, Eaj p. Marshall (1931), 96 J. P. 226. 


Part IX. — Assessment of Compensation after Entry or 

Injurious Affection. 

1097. Add. Annotation .—As to (1) Retd. Oardift Corpn. v. Cook, [1923] 2 Oh. 115. 


Part X. — Conveyance of Land and Payment of Purchase- 

Money. 


1122. Add, Annotation : — Refd. Oxford Corpn. v, 
Oxford Electric Co. (1930), 143 L. T. 577. 

1126. Add, Annotations: — As to (1) Reid. Swift 
V. Board of Trade (1924), 93 L. J. K. B. 
629 ; Swift v. Board of Trade, [1926] A. C. 
520 ; Oxford Corpn. v. Oxford Electric Co. 
(1930), 143 L. T. 677. 

1168. Add, Annotation : — Consd. Berners v, Flem- 
ing, [1926] Ch. 264. 

1163. Add. Annotation : — Refd. Nowton v. Lamb- 
ton lletton ^ Joicey Collieries, Ltd., [1937] 
2 All E. li. 150. 

1184a. In Act — Right of vendor to costs of opposing 
Bill.] — A vendor of land to a ry. co. having 
tiled a bill for specific performance, opposed 
three Bills in Parliament, & by an Act which 
was eventually obtained his lien was provided 
for. It was then arranged that he should be 
paid principal, interest. & costs ; — Held : the 
taxing-master in taxing the costs should 
allow all reasonable costs, charges, expenses 
of appearing before the committee & opposing 


the Bills in Parliament. — Cooper v, London, 
Chatham Aj Dover By. Co. (1867), 17 L. T. 
283. 

1205a. .] — Upon the expropriation of land 

under statutory power, whether for the pur- 
pose of private gain or of good to the public 
at large, the owner is entitled to Interest on 
the principal sum awarded from the date 
when possession was taken, unless the Act 
clearly shows a contrary intention. — Ingle- 
wood Pulp & Paper Co. v. New Bruns- 
wick Electric Power Commission, [1928] 
A. C. 492 ; 97 L. J. P. C. 118 ; 139 L. T. 
693, P. 0. 

1227. After this case add : — ^ 

.] — SeCy furtheTy Charities, 
Vol. VIII., pp. 369, 360, Nos. 1668-1665. 

1237. Add, Annotation: — ^Refd, Clark v, Barnes, 
[1029] 2 Ch. 368. 

1242a. .] — Me Bromley Guardians (1845), 4 

L. T. O. S. 430. 


PART VIII. SECT. 1, SUB-SECT. 1. 

«o. Payment or tender of comvenaa - 
turn not necessary , ’ h-CtASADiAJfi Pacifio 
HY. Co. V , Paul (1921), 27 Can, By. 
Caa. 417.--CAN. 

PART VIII. SECT. 1, SUB-SECT, 9.— A, 

Or expropriation proceedings 

eompleted.h'-Ooii'OAXD v. BAtKSItiBGE 
• “1. (1920), 29 B. C. R. 186,— 

CAN. 

PART VIII. SECT. 2, SUB-SECT. 1. 
$p. Application for warrant Of pos* 


— Jurisdiction of Exchequer 

CouH to hear.] — Re Exchkqueb Court 
JUR lSDicmoN. [19261 4 D. L. B. 073. — 

CAN. 


gq, .] — Canadian Na- 
tional By. Oo. 17. Boland, [19261 4 
D. L, R. 703 ; [1926] Exeh. C. R, 173. 
—CAN. 


PART X. SECT. 1, SUB-SECT. 2.— 
B. (0) i. 



part X. SECT. 1, SUB-SECT. 4 . 

p Prom filing of caveat — 

Owner remaining in poseession.] — Re 
ABsmtATiON Act, Re Boshko & 
WiNNiPRo School District 1^. l, 
[1924] 4 D. L. R. 1017 ; 3 W. W. B. 


2 J. Sydney Corporation (Amend- 

meni) Act (No. 7 of 1924>. «. 17.1— 
Sydney Municipal Council ©. Troy, 
[1927] A. O. 706; 96 L. J. P, C. 124; 
137 L. T. 707, P. G.— AUa. 
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VoL XL— 4!Qmpiils(H7 Poichase of Land. OaMs 1275a— 2088. 


Part XI. — Application of Money Deposited in Bank. 


1375a. Order for purchase-money to remain on 
deposit In court — ^In Ueu of Investment.] — 
Dx p. Trinity Ooixege, Cambridge (1897), 

r. s. 0. p. 

1279a* .] — Re St. Mary Magdaiejt, Oxford 

(1898), Y. 8. 0. P. 

1882. Add. Annotation: — Apld. Ex p. Burdett 
Coutts, [1927] 2 Ch. 98. 

1384. Add. Annotation: — Consd. Ex p. Burdett 
Coutts, [1927] 2 Cb. 98. 

1884a* Title not proved to he defective — 

Payment out ordered.] — Ex p. Burdett 
Coutts, [1927] 2 Ch. 98 ; 96 L. J. Ch. 463 ; 
137 L. T. 404 ; 71 Sol. Jo. 389. 

1500. Add. Annotation : — Consd. jRe Williams’ 


Settbnt., Williams Wynn v. Williams, [1922] 
2 Oh. 750. 

1560a. Encumbrancers otherwise secured need 

not be served.] — Where a petition was pre- 
sented for payment out of ct. of purchase- 
money paid in in respect of real estate pur- 
chased under the General Metropolitan Paving 
Act, service of the petition upon parties en- 
titled to certain small rent-charges charged on 
the pr<merty purchased, but which were amply 
secured on other property not included in the 
purchase, was held to be unnecessary . — Ex p. 
MERCERS’ Co. (1879), 10 Ch. D. 481; 18 
L. J. Oh. 384 ; 27 W. R. 424. 

1560b. Summons by Representative Body of 

the Welsh Church .] — Re Great Western 
Railway act, 1911, Ex p. Great Western 
Ry., [1922] W. N. 148 ; 163 L. T. Jo. 339. 


Part XII. — Costs when Money Deposited — Liability of 

Promoters. 


1507. Add. Annotation : — As to (2) Refd. Camp- 
bell V. Poliak, [1927] A. C. 732. 

1604. Add. Annotation : — Refd. Letters Patent 

No. 139207, Re Carbonit Akt., [1924] 2 Oh. 
63. 

1614a. .1 — Re London Bridge Acts, 

Ex p. Tatham (1838), 3 Y. & C. Ex. 67 ; 7 
L. J. Ex. Eq. 64 ; 2 Jur. 440 ; 160 E. R. 
617. 

1686a. .] — Ex p. Norfolk Ry. Co. 

(1860), 1 Drew. & Sm. 48, n. ; 62 B. R. 
296. 

AnnotaHcm : — Apld. Re Oleyelaiid’s Harte Estates (1860), 
I Drew. & Sm. 46. 


1707. Add. Citation : — Svb nom. Be Benyon’s 
Trusts, 8 W. R. 425. 

1974. Citations : — Delete 6 CJh. App. 1, & add 
20 L. T. 940. 

‘ 1985. Add. Annotation : — Refd. Re Booth & 
Southend-on-Sea Estates Co.’s Contract, 
[1927] 1 Ch. 679. 

1097a. Transfer of fund from charity trustees to 
official trustees of charitable funds — Costs to 
be borne equally by promoters .] — Ex p, 

Sunbury-on-Thambs Urban District 
Council, Ex p. Staines RBSBRVoms Joint 
Committee (1922), 86 J. P. Jo. 163. 


Part XIII. — Purchase of Particular Interests in Land. 


2017a. Agreement with mortgagor— Binding on 
mortgagee entering Into possession.] — Mold 
V. Wheatcroft (1869). 27 Beav. 610 ; 29 
L. J. Ch. 11 ; 1 L. T. 226 ; 6 Jur. N. S. 2 ; 
64 E. R. 202. 

2033. For existing citations substitute the follow- 
ing paragraph & citations ; — 

A bill filed against a railway co. by the 
grantee of an annuity charged on land taken 
by the co. stated that before the grant of 
the annuity the land was subject to a mtge. 


in fee, which had since been paid off, but that 
there had been no reconveyance ; that the 
defts., under the powers of their act, bad 
given ihe pltf. notice to treat for the land 
charg^ with the annuity, but without any 
further proceeding had taken possession of 
the land. The prayer was that tlje cn. 
might be decreed to pay the arrears of the 
annuity to secure the future payment of it. 
The defence made by the answer evidence 
was that the co. had purchased from the 


PART Xn. SB<3T. 8, SUB-SBOT. 6.— A. 

* I .] — Be Ford & Oin- 

^ VACmo Rt. Oo. (1926), 32 C2an. 

RyTtJa*. 319.— CAN. 


PART XIII. SECT. 8. 

3923 1. Interest — Rate of^AppUoa* 
tioh to reduw^R. S. O,, 1897 (c, 118), 


98. 16, 16.1 — Re Kingston Light, 
Hbat & PowxB Oo. at KlNOeTON 
CtoRPN. (1904), ’24 O. L. T. 358 ; 8 
O. L. n. 258 ; 8 O. W. R. 769.— CAN. 

•o. Bonus to morigaoet on payment 
of loan before maturity — Must be con>' 
sidered in oompeneation .) — By a clause 
in the dead of hypothec affecting a 
property expropriated, the , oymer 
(rntgror.) was olmired to pay to the 

17 


mtffee. a certain sura as bonus, in tho 
of the loan boinif paid before 

maturity • the o^P'-oprlatlng 

narty must assume the pajmeut of 
£ich bonus, tt) the exoneration of the 
owner (rntgor.) as part of the bom- 
penaatlon to be paid him for the tods 
under the Expropriation Act.— 
V. PlOKXEMAN, 11932] Ex, (3. R. 



Cases 2033— 2303a. English and Empire Digest Supplement, 


prior incumbrancer under a power of sale : — 
Held : pltf . could not on such pleadings 
enforce a specific performance of the notice 
to treat regarded as a contract to purchase 
pltf 8/ interest. The prayer for general relief 
IS not available for the purpose of obtaining 
a decree at variance with the case made by 
the statements of the bill. — HUiL v. Great 
Northern By. Oo. (1864), 6 De, G. M. & G. 
66; 2 Eq. Rep. 1069; 23 L. J. Ch. 624; 
18 Jur. 685 ; 2 W. B. 336; 43 E. B. 

794, L.JJ. 

2035a. Lease granted after conveyance to 

promoters — Reference to ascertain validity of 
agreement for lease.] — Norfolk By. Co. v. 
Bayes (1849), 14 L. T. O. 8. 170 ; 13 Jur. 
435. 

2037. Add, Annotations : — Apld. Chocolate Ex- 
press Omnibus Co. v, London Passenger 


Transport Board (1984), 162 L, T. 03. Refd. 
Cardiff Corpn. v. Cook (1922), 92 L. J. Oh. 
177. 

2088. Add, Annotations : — Apld. Cardiff Corpn v. 
Cook, [1^23] 2 Ch. 115 ; Chocolate Express 
Omnibus Co. v, London Passenger Transport 
Board (1934), 152 L. T. 63. 

2059. Add, Citation 66 L. J. Q. B. 30. 

2067. Add, Annotations : — Consd. Matthey v. Curl- 
ing, [1922] 2 A. C. 180 ; Walton Harvey. 
LW. V , Walker & Homfrays, Ltd,, [1931] 
1 Ch. 274. 

2068. Add, Annotation : — ^Hefd. Matthey v. Curling, 
[1922] 2 A. 0. 180. 

2075. Add, Annotations : — Refd. Cardiff Corpn. v. 
Cook (1922), 92 L. J. Ch. 177; Chocolate 
Express Omnibus Co. v, London Passenger 
Transport Board (1934), 162 L. T. 63. 


Part XIV. — Superfluous Lands. 


2136. Add, Annotation : — Refd. Conron v, L. O. 0., 
[1922] 2 Ch. 283. 

2174. Add, Annotations: — As to (1) Consd. Wath- 
upon-Dearne Urban District Council v. Brown 
Sc Co., [1936] Oil. 172. Refd. Hargreaves, 


Lid.. Executors of, v. Burnley Corpn., [1936] 
a All E. K. 959. 

2175. Add, Annotation : — Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

2177. Add. Annotation : — As (1) Expld. & Dlstd. 

Me Glyn Valley Tramway Co., [1937] Ch. 465. 


Part XV. — Compensation for Land taken or used for 

Special Purposes. 

2201. Add. Anmtation : — Refd. West Midlands 2203a. .] — Thurrock, Grays &> Tilbury 

Joint Electricity Authority v. Pitt, Minister Joint Sewerage Board v, Thames Land 

of Transport v, Pitt, [1932] 2 K. B. 1. Co., Ltd., No, 650a, ante. 


PART XIII. SECT. 6, SUB-SECT. 1. 

2044 i. Under invalid lease.. 

Land expropriated by the Dominion 
Crown was leased for a period of five 
years Under an instrument not regis- 
tered as required : — Held : the un- 
registered lease did not vest any estate 
or interest in the lessee & he was 
not entitled to compensation in respect 
of the expropriation. — R. v . Hudson’s 
Bat Co. (1921), 66 D. L. R, 569 ; 20 
Kxch. C, R. 41 1— CAN. 

8 i, Disturhance of sporting 

rights.] — In arbn. proceedings follow- 
ing upon the compulsory acquisition 
by the Dept, of Airlcultur© for Scot- 
land of a deer forest which was let 
for purposes of sport xmder a ninety - 
nine years’ lease, the tenant raewie a 
claim for personal loss in respect of 
dfspoBsession of the subjects. His 
claim was opposed by the Dept., who 
maintained that a claim based on 
disturbance at the instance of a sport- 
ing tenant was Incompetent ; — Held : 
rules (2) & (6) of Acquisition of Land 
(Assessment of Compensation) Act, 
1919 (c. 67), 8. 2, did not have the 
effect of displaomg Ip any way the 
rule, now well settled in the construc- 
tion of Lands Clauses Consolidation 
(Scotland) Act. 1S46 (c. 19), that, 
where lands have been taken xmder 
compulsory powers, a tenant Is entitled 
to full oompensatlon for all loss re- 
sulting to lum from disposseaslon ; 6c, 
further, there was no distinction, in 
principle, between a claim for dis- 
turbance such as was here in question 
Sc a claim for ordinary business dis- 


turbance. — Venabi:.bs V , Department 
OF AGRTOtrLTTJRE FOR SCOTLAND, [19321 
S. O. 573.— SCOT. 

PART XIII. SECT. 6, SUB-SECT. 3. 

sr. General rules .] — The rights con- 
ferred by a lease befag a matter of 
property & civil rights, within the 
exclusive powers of the provincial 
legislature, the ct. In ascertaining the 
estate or Interest of persons claiming 
compensation thereunder In an expro- 
priation by the Dominion Crown, will 
have regard to the laws affecting such 
estate or interest in the province whore 
the property is situated, notwithstand- 
ing Expropriation Act, ss. 25, 20. The 
oopwensation to be made to tbo lessee 
for^he unexpired term of bis lease 
should cover all reasonable cost of 
moving, refitting & settling the new 

{ iremlses ; loss of time in seeking new 
ooatlon ; depreciation of valuable 
business fixtures Sc fittings Sc damage 
thereto due to moving, ©to., Sc a certain 
amount for dislocation or disturbance 
of business, which, however, cannot be 
fixed with mathematical oertaluty. 
The customary test of market value is 
no test of value in arriving at the oom- 

f )ensation to be allowed for a leasehold 
nterest expropriated. — R. v. Elite 
Cape, Ltd.. [19291 Ex. C. R. 56.— 
CAN. 

2 L — The information 

herein was filed to have the compensa- 
tion to which deft, was entitled fixed 
by the ot. Deft, was lessee of the 
proneri^ expropriated. & by the terms 
of his lease was given an option to 
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purchase the freehold ; — Held .* as a 
lessee is entitled to compensation for 
the Joss of his lease & as the option 
to purchase was one of the covenants 
of tho lease, the right to purchase the 
freehold Is an element to be considered 
in computing the oompensatlon to be 
allowed deft. — R. v. North-Eastern 
Lunch Co., Ltd., [1933] Ex. C. R. 
64.— CAN. 

bl. .] — Re Union 

Foundry & Maohinert Works, Ltd., 
& St. John Harbour Comes. (1929), 
1 M. P. R. 267.— CAN. 

PARTXIII. SECT. 6, SUB-SECT, t, 
—A. 

f i, — ^ Entitled to offer — As well as 
owner,} — R. v. Musgrave, [19241 Excb. 
C. R. 218.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 2. 

8t. Measure of compensation — 
Licencee.) — Where one is in occupation 
of part of a street under licence from 
the municipality, by the provisions 
of which licence he was obliged to 
vacate upon notice before a given date. 
Sc when by reason of the expropriation 
of the property he was forced to vacate 
before such date, ho becomes entitled 
to oompensatlon for his loss of the use 
Sc occupation, as well oa for the extra 
inconvenience Sc expense occasioned 
by reason of baviiig to make an 
Immediate move instead of having 
the whole life of the licence to do so, 
but not to include the cost of moving. — 
Valknoottht t>. K., [1928] Exoh. 0. R. 



VoL XL— Compnlsoty Purchase ol Land. Cases 2209— 2285c. 


2209* Add, Annotation : — Consd. Holt Bros. & 
Whitford Axbridge HuraJ District OounoO 
(1981), 96 J. P, 87. 

ii. Basis of Compensation (p. 293). 

2211a. On withdrawal o! notice to treat — ^National 
Economy (Hoad Services) Order, 1931 — What 
are ** expenses.*’] — On the withdrawal by a 
county council of a notice to treat in respect 
of certain premises resps. became entitled to 
compensation ** equal to the amount of any 
expenses . . . reasonably incurred by [them] 
by reason or in consequence of the service of 
the notice to treat.’* 

Before the date of such service resps. had 
become lessees of the premises at a ground 
rent, & had also borrowed money wherewith 
to purchase the lease. They claimed as such 
“ expenses ” a proportionate part of the 
ground rent & of the interest on the said 
borrowed money for the period of the cur- 
rency of the said notice ; — Held : these 
payments were not expenses “ incurred . . . 
by reason or in consequence of the service of 
the notice to treat ” but by reason of ante- 
cedent contractual liability, & were not, 
therefore, the subject matter for compensa- 
tion. — London County Council v. Monta- 
gue Burton, Ltd., [1934] 1 K. B. 300 ; 103 
L. J. K. B. 86 ; 150 L. T. 178 ; 97 J. P. 318 ; 
31 L. G. 11. 385, D. C. 

Before Sub-sect. 2 (p. 293), add ; — 

(d) By Action, 

2212a. Admission of liability — Right to continue 
action.] — Where a local authority have 
intimated that they do not dispute their 
liability for damage done to premises, the 
owner of such premises is entitled to continue 
the action instituted by him before the 
defts. admitted liability, claiming a declara- 
tion that defts. are liable to pay compensa- 
tion. — H olt Bros. & Whitfoed v, Axbridge 
Rural District Council (1931), 95 J. P. 87. 

2214. Add. Annotation : — ^Apld. Chocolate Express 
Omnibus Co. v. London Passenger Transport 
Board (1934), 152 L. T. 03. 

2218. Add. Annotations : — Held. Cardiff Corpn. v. 
Cook (1922), 92 L. J. Ch. 177; Chocolate 
Express Omnibus Co. v. London Passenger 
Transport Board (1934), 152 L. T. 63. 

2222a. Loss of trade & licence & value 

of trade fixtures not considered.] — North- 
wood V. London County Council, [1926] 2 

K. B. 411 ; 95 L. J. K. B. 862 ; 135 L. T. 
159 ; 90 J. P. 128 ; 42 T. L. R. 508 ; 24 

L. G. R. 415, D. 0.; on appeal (1927), 96 
L. J. K, B. 520, C. A. 

2225a. Must be within three years ol 

confirmation ol Order. 1 — It is insufficient to 
serve notice to treat within the three years, 
where that had been done, but the hearing 
of the arbitration to determine compensation 
was not held within the three years : — Held : 
the powers of the local authority had lapsed, 
prohibition would lie to the official arbi- 
trator. — R. V. Webster, Ex p. Mabshajll 
(1931), 96 J. P. 226 ; 30 L. G. R. 29, D. 0. 

2226b.. Under Housing, Town Planning, etc.. Act, 
1919 (c. 85) — Acquisition ol land — Extent of 
powers.] — Under the above -Act, defts. made 
an order, subsequently confirmed by the 
Minister of Health, for the compulsory 


acquisition for the purposes of a scheme 
under sect. 1 of the Act, of three thousand 
acres for the erection of working-class houses 
for the accommodation of one hundred &> 
twenty thousand persons. They also pro- 
posed to acquire compulsorily a beerhouse 
within the area with the objects, (a) of con- 
trolling or regulating the traffic in intoxicating 
liquor on the site, that control to be based on 
management by some co. or assocn. whose 
servants were not to have a pecuniary 
interest in the sale of alcohol, & {b) of pro- 
viding for the general entertainment & 
refreshment of the population : — Held : the 
Act contemplated extensive schemes for the 
provision of working-class houses by local 
authorities, involving in many cases the 
acquisition of considerable areas of land & 
extending even to the creation of a new town ; 
sect. 12 (1), treated the land within the 
selected area as a whole, & as something in 
the nature of a building estate, &, as incidental 
to the complete control of the development 
of the building scheme, empowered the local 
authority to acquire any houses or other 
buildings, whether the same were or were not 
required for use as, or as a site for, workmen’s 
dwellings, or for roads or other purposes 
mentioned in the earlier Housing Acts ; & 
that power was not limited to houses which 
it was proposed to adapt for working-class 
accommodation under the power to alter 
contained in the later part of the sub-sect. ; 
upon the above construction of the Act, 
subject to confirmation by the Minister of 
Health, defts. had power under sect. 12 (1) 
of the Act to acquire compulsorily the beer- 
house in question for the attainment of the 
objects above-mentioned. 

Semble : both under sect, 12 (2) of the 
Act, & under Housing of the Working Classes 
Act, 1903 (c. 39), 8. 11, defts, had a similar 
power for effecting the like objects. — CONRON 
V. London County Council, [1922] 2 Ch. 
283 ; 91 L. J. Ch. 380 ; 126 L. T. 791 ; 87 
J. P. 109 ; 38 T. L. R. 380 ; 20 L. G. R. 131 ; 
suh nom. CoNsoN v. London County 
Council, 66 Sol. .To. 360. 


2225c. Under Housing Act, 1925 (c. 14) — Assess- 
ment of compensation — Whether under Acqui- 
sition of Land (Assessment of Compensation) 
Act, 1919 (c. 57), s, 7.] — Housing Act, 1926 
(c. 14), 8. 46, provides for the assessment of 
compensation for land acquired compulsorily 
under an improvement or reconstruction 
scheme made under that Act in a manner 
differing in certain respects from that pre- 
scribed by the Act of 1919 : — Held : even on 
the assumption that Acquisition of Land 
(Assessment of Compensation) Act, 1919 
(c. 67), s. 7 (1), purports to apply to future 
Acts, Housing Act, 1925 (c. 14), s. 46, in so far 
as its provisions for the assessment of com- 
pensation for land acquired thereunder are 
inconsistent with the provisions of the earlier 
Act of 1919, repeals by implication these 

provisions of that earlier Act. . 

Per Avory, J. : Sect. 7 (1) of the 1919 Act 
on its true construction applies only to Acts 
which existed at the time when that Act was 
passed, & not to future Acts. Vau xhall 
Estates. Ltd. v. T-jverpool Corpn., [1932] 

1 K B 733 ; 101 h- J- K. B. 770 ; 96 J. P. 
224; 48 T. L. E. 100; 75 Sol. Jo. 886; sub 
nom. VAtrxHAix Estates, Ltd. v. Livbepool 
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Oases 2S26o— 2268a. ENaLiSH and Empire Dkiest Sttppijbmekt, 


CorpNm Gbosvbnor Estates, Ltd. v. Liter- 
pooi. CoRPN,, Whitechapel Estates, Ltd. 

V, I4VBRPOOL CORPN,, RYMEB V. IjIVERPOOL 
CORPN., 146 L. T. 167 ; 30 Lu G. R. 22. 

Annotation : — Apprvd. EUen Street Estates, Ltd. v. Minister 
of Health, [1934] 1 K. B. 590. 

2225d. .] — Held: (1) Parliamenit 

cannot bind itself as to the form of subse- 
quent legislation & cannot effectively enact 
that a provision in one statute shall not be 
altered by a subsequent Act save by express 
words ; (2) Housing Act, 1926 (c. 14), e. 40, 
so far as its provisions are inconsistent with 
those of Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 67), has repealed 
by implication the provisions of that Act. — 
Ellen Street Estates, Ltd. v. Minister 
OP Health, [1934] 1 K. B. 690 ; 103 L. J. 
K. B. 364 ; 160 L, T. 468 ; 98 J. P. 167 ; 
32 L. G. R. 233, 0. A. 

2225e. Notice to treat — Whether service neces- 

sary before service of notice of entry.] — 

(1) It is proper to serve the two notices 
simultaneously. 

(2) If a notice to enter is served before a 
notice to treat has been served, that notice 
operates as a notice of intention to enter not 
less than twenty-eight days after the service 
of both notices, that is, not less than twenty- 
eight days after the subsequent service of 
the notice to treat. — Liverpool Corpn. v. 
Rose (1936), 100 J. P. 62 ; 79 Sol. Jo. 839 ; 
34 L. G. R. 181, 0. A. 

252251. Open space within London Open 

Spaces Act, 1893, c. Ixxl.] — By London Open 
Spaces Act, 1893 (c. Ixxi.), Hackney Marshes 
was vested in the L.C.C. in fee simple as & 
for an open space for the perpetual use 
thereof by the public for exercise & recreation. 
Sect. 12 of that Act provided that the 
council might from time to time exchange 
any lands forming part of Hackney Marshes 
for any other lands “ adjoining.'’ In 1935, 
the L.C.C. , in purported exercise of their 
powers under sect. 66 of Housing Act, 1926 
(c. 14), of appropriating for housing lands 
vested in them, resolved that, subject to 
the certidcate of the Minister under sect. 
103 (1) of that Act, thirty acres of Hackney 
Marshes should be appropriated for housing 
& that fifty acres of land at Chi^well, about 
seven miles away, should be given in ex- 
change. Appet. having addressed a protest 
to the Minister against the proposed appro- 
priation & exchange was informed that the 
Minister proposed to hold a public inquiry 
under sect. 103 (2) of Housing Act, 1925 
(c. 14). 

The appet. then obtained a rule nisi for a 
writ of prohibition to prohibit the Minister 
from (a) consenting to ihe appropriation by 
the L.C.C. of a portion of Hackney Marshes, 
(5) issuing his certificate under sect. 103 (1) of 
Housing Act, 1926 (c. 14), approving the 


giving in exchan^ of an area of land at 
Chigwell, & (o) holding’ a public local inquiry 
in relation to those masters under secL 103 (2) 
of Housing Act, 1925 (c. 14) i—Held : 

(1) prohibition would lie ; (2) in exercising 
its powers of appropriation of land under 
sect. 66, a local authority need not act by an 
order," & therefore the resolution of the 
L.C.C. was not had merely because it was 
not under seal ; (3) Housing Act, 1926 (c. 14), 
which is a consolidating Act repealing & re- 
enacting Housing of the Working Classes 
Act, 1890 (c. 70), & Housing, Town Planning, 
etc., Act, 1909 (c. 44) (from which ss. 65 & 
103 are respectively taken), did not affect 
an Act passed between the original enactment 
of sect. 67 (3) of the Act of 1890 & its re- 
enactment in sect. 66 of the consolidating 
Act. It was manifest that the council could 
not, immediately after the Act of 1893 had 
vested Hackney Marshes in them as an 
open space, have appropriated part of the 
Marshes for housing under the Act of 1890. 
They had no greater powers under the Act 
of 1925 ; (4) the maxim “ generaiia sj>ecialihus 
non derogant " also applied to prevent the 
Housing Act, 1925 (c* 14), overriding the 
special provisions of London Open Spaces 
Act, 1893 (c. Ixxi.), with regard to Hackney 
Marshes. — R. v. Minister of Health, Hx p, 
Villibrs, [1936] 2 K. B. 29 ; [1936] 1 AU 
E. R. 817 ; 105 L. J. K. B. 792 ; 164 L. T. 
630 ; 100 J. P. 212 ; 62 T. L. R. 408 ; 80 
Sol. Jo. 426 ; 34 L. G. R. 203, D. C. 

2225g. Whether local authority must act by 

order.] — R. v. Minister of Health, 
Ex p, Villibrs, No. 2226f, ante, 

2252. Add. Annotation : — As to (8) Retd. CJonron 
V. L. C. C., [1922] 2 Oh. 283. 

2259. Add, Annotation : — Consd. Silcock & Sons v. 
Green, [1936] 1 K. B. 478. 

2262. Add, Annotation : — Apld. Silcock & Sons v. 
Green, [1936] 1 K. B. 478. 

2265. Add.. Annotation : — ^Apld. Silcock & Sons v. 
Green, [1936] 1 K. B. 478. 

2268. Add. Annotation : — Consd. Silcock & Sons v. 
Green, [1936] 1 K. B. 478. 

2268a. Uncompleted building.] — A local 

authority purporting to act under the powers 
conferred by Metropolitan Paving Act, 1817, 
served on deft, a written notice to treat for 
the compulsory purchase of part of a piece of 
land on which a house then uncompleted was 
in course of erection : — Held : ( 1 ) the principle 
that a notice to treat for the compulsory pur- 
chase of port of a building is bad if the 
purchase of the part will cause a substantial 
interference with or alteration in the character 
of the whole building, applies where the 
building, part of which it is proposed to 
purchase compulsorily, is not complete at 
the time the notice is given, being in course of 


PART XV. SECT. 8, SUB-SECT. S. 

«v. ATTumiU of land*--Ainoimt 
necessary for coniernpletted works, ] — 
Deft, corpa. iesiied to pltf . aotioe of Ita 
intentioa to take the whole of her land 
for a certain public work, althongh it 
admitted that the area was larger than 
that actually req^red for the con- 
templated work. It also refused pltf.*a 
appUoation for a permit to build <m 
the land, on the ground of Its intention 
to take same for the work — Bild : 


It had no power under Public Works 
Act. 1908, to take a larger area than 
it actually required for the public 

WOrk.---QUINLAN ' O. WmLlNGTON 

[1929] N. Z. L. R. 491.— N.Z. 
tw. Time for valuation — Successive 
dedaraiions rdaUng to different land ,} — 
The local government published under 
Land Acquisition Act, 1894, s. 6, a 
declaration that land belonging to 
applts. respectively & land belonging 
to other persons were required for 


S ubllo purposes. Five months later 
iie govt, published another declaration 
for the acquisition of applts.* lands 
only ; the declaration stated ^at the 
earlier declaration was thereby can- 
celled : — Held ,* havinu 
Acquisition Act, 1894, s. 28 KD* the 
compensation should have been based 
upon the value of the land at the date 
of the PubUoation of the later deolara- 
tion.— MA Sin c. Rancoon Ocixbctob 
( 1929), 60 L. X Ind. App. 210,— IND. 
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constructioja ; (2) the notice is bad ii it 

refers to “ land ” only, being the site of the 
building part of which it is proposed to 
purchase compulsorily. — 8ilcock & Sons v. 
Green, [1936] 1 K. B. 478 ; 105 L. J, K. B. 
170; 154 h, T, 176; 100 J. P. 91; 62 
T. L. R. 166 ; 79 Sol. Jo. 988 ; 34 L. G. R. 
71. 

2269. Add. Annotation : — Consd* Silcock & Sons v. 
Green, [1936] 1 K. B. 478. 

2269a. Kotioe to treat referring to land ” — 

Validity.] — Silcock & Sons v . Green, No. 
2268a, ante. 

2283. Add. Annotation : — Consd. Silcock & Sons v. 
Green, [1936] 1 K. B. 478. 

2286a. Compensation for damage to land by sever- 
ance not included.] — Courtaulds, Ltd. v , 
City of London Corpn,, [1926] 2 K. B. 606 ; 
95 L. J. K. B. 972 ; 136 L. T. 275; 90 J. P. 
164 ; 42 T. L. R. 781 ; 70 Sol. Jo. 1024 ; 24 
L. G. R. 538, D. 0. 

2298. Add. citation : — [1921] 1 Oh. 299. 

Add. Annotationa : — Retd. Re Blackpool 
Corpn. & Barritt, etc. (1931), 95 J. P. 103 ; 
West Midlands Joint Electricity Authority 
V. Pitt, Minister of Transport v. Pitt, [1932] 
2 K. B. 1. 


Sub-sect. 3. — Unemployment. 

See Public Works Facilities Act, 1930 (c. 50). 

2300a. Validity of order — Inclusion of name of 
owner of easement.] — By a conveyance made 
in 1932 appct. sold land to a purchaser in fee 
simple subject to reservations in favour of 
himself & his grantees of certain rights to 
surface & underground water. Subsequently 
the local district council as water authority 
acting ostensibly under the Public Works 
Facilities Act, 1930 (c. 50), s. 2, made an 
order purporting to be a compulsory purchase 
order in the prescribed form authorising 
them to purchase a part of the land com- 
prised in the conveyance, there being inserted 
in the schedule to the order under the heading 
“ Owners or Reputed Owners ” not only the 
name of the purchaser under the conveyance 
but also the name of appct., & under the 
heading “ Quantity, Description & Situation 
of the lands ” a full description of the land 
but no mention of appct. ’s easement over it ; 
& the coimcil served upon appct. a notice 
of the making of the order purporting to be 
a notice in accordance with the Act & in the 
prescribed form, the schedule to which notice 
contained a full description of the lands but 
made no mention of the easement. Appct. 
gave notice of objections to the confirmation 
of the order by the Minister of Health, & by 
direction of the Minister a public local inquiry 
was held in regard to the matter before an 
officer of the Ministry, who stated that the 
objections raised points of law which could 
not be dealt with by him but must be con- 
sidered, by the Minister, Having considered 
the objections & read the report of the 


officer, the Minister confirmed the order. 
Appct. thereupon made an application to the 
High Ct. under Sched. I., Part III., para. 2, 
of the Act that the order might be set aside 
on the grounds : (1) that the order was not 
within the powers of the Act, inasmuch as, 
though the Act authorised only the purchase 
of land, the order included the name of appct. 
who had merely an easement over the land 
& therefore purported to acquire what was 
not land ; (2) the property to be acquired 
was not sufficiently described in the order 
or the notice thereof, as no mention was made 
in them of appct.’s easement ; &, further, 
that the notice of the order did not, pursuant 
to Sched. I., Part II., para. 3 (&), of the Act 
state the “ effect of the order,*' because it 
did not bring home to the applicant what 
effect the order would have upon him or 
his property ; & (3) that the Minister did not 
before deciding whether or not the order 
should be confirmed give appct. an 
opportunity of coining before him ® stating 
ffis legal arguments in support of the ob- 
jections : — Held : the application could not 
be supported on any of these grounds, & 
must therefore be refused. — Re Simeon 
(J. W. B.), [1935] 2 K. B. 183 ; sub nom. 
Simeon v. Minister op Health, 104 L. J. 
K. B. 330 ; 162 L. T. 372 ; 99 J. P. 167 ; 51 
T. L. R. 235 ; 79 Sol. Jo. 109 ; 33 L. G. R. 
75. 

2800b. Description of property — Omission of 

easement.] — Re Simeon (J. W. B.), No. 2300a, 
ante. 

2300c. Notice of order — Omission to state effect 
of order.] — Re Simeon (J. W. B.), No. 2300a, 
ante. , 

2300d. Confirmation of order by Minister — Appli- 
cant not heard on objection on point of law.] — 
Re Simeon (J. W. B.), No. 2300a, ante, 

2300e. Public inquiry — Appointment of technical 
assessor — Validity.] — Re Manchester City 
(Ring WAY Airport) Compulsory Purchase 
Order, 1934, No. 2300f, post. 

2300f. Quashing order — Order ultra vires — No 
prejudice.] — (1 ) Under Public Works Facilities 
Act, 1930 (c. 60), Sched. I., Part III. (2), the 
High Ot. has power to quash a compulsory 
purchase order, “ if satisfied that the order 
IS not within the powers of the Act or that 
the interests of the appct. have been sub- 
stantially prejudiced by any requnement of 
this Act not having been complied with.*’ 
The provision that appct. must have been 
substantially prejudiced applies to both the 
above grounds of objection to an order. 
Accordmgly, if an order is not within th(^ 
owers of the Act, by reason of the JMmister 
aving failed to act judicially in some 
particidar or for some other cause, tlu^ order 
will not be quashed, unless it is alst> shown 
that the interests of appct. have been pj’e- 
judiced thereby. (2) Held : fmtJau’, on tJie 
facts, a tentative approval of a scheme con- 
templated as a result of the order, expressed 
in a letter written by the Minister to the 


PART XV. SECT. 8, SUB-SECT. 7. — C. 

•X. Zand taken under Winnipeg 
Oha^ — Time for making claim.]— 
Defts.^ olaim was for oomponsation 


for their land hfinrlouBly effected by 
the exerotee of th© powers of the City 
under the Charter, & had been expressly 
recognised by a bye-law of the council : 
— Reid : Chai^r had, under the 

oiixmiastanoeB, no application to the 

21 


claim of defts., & they had all the time 
allowed them by the general law 
applicable to the case for making their 
clairoH. — W innipeg Corpn. v, Toronto 
General Trusts Corpn, (1911), 80 
Man. L. R. 646.— CAN. 
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promoters of the scheme, did not prevent 
the Minister from bringing a judicial mind to 
bear on the matters in issue, & the public 
local inquiry, which under the Act the 
Minister is bound to hold before, confir min g 
the order, was not invalidated by the appoint- 
ment of a tochnical assessor to sit with the 


inspector who held the inquiry . — Me Man- 
OHBSTBR City (Ringway Atbpobt) Com- 
PtTLsoBY PUBCHASB Obder, 1934 (1935), 153 
L. T. 219 ; 99 J. P. 319 ; 79 Sol. Jo. 503 ; 
33 L- G. R. 314. 

’-:fienerally, Refd. Horn v. Minister of Health. 
[1936] 2 All E. R. 1299. 


COMPTROLLER. 

See Patents; Trade Marks 


CONDONATION. 

See Husband and Wife 
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CONFLICT OF LAWS. 

Part I. — Principles of Jurisdiction. 


I. Add, Annotation : — Retd. Whitney v. J, R. 

Opmrs. (1926), 42 T. L. R. 58, I 

8 . Add, Annotation : — Folld. Re Visser, Holland 
V. Drukker, [1928] Ch. 877, 

6a, — The English cts. will not entertain an 

action for the enforcein|ftnt of the revenue 
law of a foreign State.-^Re Vissek, Queen 
OP HoijliAND V, Drukker, [1928] 1 Ch. 877 ; 
97 L. J. Oh, 488 ; 139 L. T. 668 ; 44 T. L. R. 
692 ; 72 Sol. Jo. 518. 

8. ,] — The Spanish Govt, declared 

deft, the ex-King of Spain, to be a traitor, & 
decreed that all his property & grounds of 
action should be seized for the benefit of the 
State, Sc that all bankers in Spain having in 
deposit any such property should make 
delivery thereof to the Spanish Treasury. 
Certain securities, the private property of 
deft, had been deposited at the W. Bank in 
LfOndon to the order of pltfs. a Spanish bank 
in Spain, as deft.’s agents. Both pltfs. & 
deft, claimed the delivery up of these 
securities & the W. Bank interpleaded : — H eld : 
as pltfs. claimed no personal title to the 
securities, were not asserting their contractual 
rights as they originally existed but those 
rights as altered by the above decrees, upon 
which they must rely, & as, in substance, they 
were not asserting their own right at all, but 
that of the Spanish State, a judgment in 
their favour would involve the execution of 
a foreign penal law. Therefore pltfs.’ claim 
failed, — Banco ue Vizcaya v. Don Alfonso 
DB Borbon y Austria, [1935] 1 K. B. 140 ; 
104 L. J. K. B. 46 ; 151 L. T. 499 ; 50 T. L. R. 
284 ; 78 Sol. Jo. 224. 

II. Add. Annotation : — Refd. Kramer v, A.-G., 
[1923] A. C. 528, 

12. Add. Annotation : — As to (1) Apprvd. Kramer 
v. A.-G. (1922), 92 L. J. Ch. 1. 

After this case add ** Who are foreign 
nationals within Treaties of Peace & con- 
sequent Orders generally, see Aliens, Nos. 
49a et seq,, ante. 


18. Add. Citation 2 T. L. R. 110, D. O. 

14. AM. Annotation : — Consd. Foster v, Driscoll, 
Lindsay v, Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

17. Add. Annotations : — As to {!) Consd. Bank of 
Ethiopia v. National Bank of Egypt & 
Liguori, [1937] 3 All E. K. 8. Refd. The 
Jupiter (1924), 93 L, J. P. 156 ; Russian 
Commercial <fe Industrial Bank v. Comptoir 
D’Escompte De Mulhouse (1924), 93 L. J. 
K. B. 1098. As to (2) FoUd. White, Cluld 
Beney Simmons ; White, Child <fc Beney v. 
Eagle Star British Dominions Insce. (1922), 
127 L. T. 571. Refd. Fenton Textile Assocn. 
V. Krassin (1921), 38 T. L. R. 259 ; Banque 
Inte^rnationale De Commerce De Potrograd 
V. Goukassow (1924), 40 T. L. R. 837 ; Lazard 
Bros. & Co. V. Midland Bank, Ltd. (1932), 
49 T. L. R: 94. As to (3) Consd. The J upiter 
(No. 3) (1927), 137 L. T. 333. Generally^ 
Refd. Musmann v. Engclke (1927), 43 T. L. R. 
685 ; Re Russian Bank for Foreign Trade, 
[1033] Oh. 745. 

17a. ,] — Pltfs. were an English 

limited co. of engineers &: merchants. Part 
of its business was transacted in Russia, & 
for the purpose of that business pltfs., through 
their lx>ndon bankere, deposited moneys & 
Russian Treasury Bonds with the Pebrograd 
branch of the Banque de Commerce de 
i’Azoff-Don. Having done so, pltfs. took 
out two policies of insurance to insure them- 
selves against Joss or damage to the insured 
property “ directly caused by fire, rioters, 
civil commotions, war, civil war, revolutions, 
rebellions, military or usurped power. , . 

No claim was to attach under the policy 
{inter alia) “ for confiscation or destruction 
by the Govt, of the country in which the pro- 
perty is situated.” In Dec. 1917, during 
the currency of the policy, the Banque de 
Commerce was occupied by soldiers & safiors 
of the Red Guard, & by the Bolshevists, 
purporting to act under the authority of an 


PART I. SECJT. 1. 

2 ill. A husband obtained 

decree of divorco against his wife in an 
undefended action in Scotland. There- 
fore, while he was resident in England, 
his former wile brought an action 
o^nst him in Scotland for reduction 
01 the decree, on {inter alia) tho ground 
that the ot. had had no jurisdiction to 
entertain the action of divorce, the 
husband being domiolled In England. 
At a proof it was established that, in 
the divorce proceedings, the husband 
had deliberately misled the ct. as to 
his domldie, & had thereby procured 
the decree of divorce : — Held : even 
though the decree of divorce was one 
the CT, had had no jurisdiction to grtmt 
& which had been obtained only 
through the husband’s false evidence, 
yet the ot. could not competently 
entertain the action to reduce that 
decree, the defender not being 
personally subject to Its jirplsdlotion ; 
action dlsmk«ed, — ^A outt r. Aoutt, 
fl986] S. O. 386.— SOOT. 


1 j i. .J — A foreign subject 

comoa within the purview of all Acts 
In force In British India, if he chooses 
to come Into the country, unless such 
Act specially exempts him. Ignorance 
of law enforceable in British India 
might be pleaded in mitigation of 
sentence but affords him no sort of, 
privilege or Immunity. — .TiTEisrr>BA.NATH 
UU03H V . CtnKF Seckktaky to Be.voal 
govt. (1932), L L. R. 60 Cal. 364.— 
IND. 

sb. Tort committed within juris- 
diction — By party resident oviside .] — 
An action founded on tort committed 
within the jurisdiction bv a party 
resident outside the jurisdiction may 
be tried by an Ontario ct. — Anderson 
V . Thomas, fl935] 3 D. L. R. 286.— 
CAN. 

no, judge of the cir- 

cuit ot, has no jurisdiction to try an 
action for tort where deft, does not 
ordinarily reside or carry on any pro- 
fession, business or oocupaUon in 


so. Proceedings in tort against foreign 
execuiors — One executor temporarily re- 
sident in jurisdiction. I— -In an action 
of damages for personal injuries arising 
out of a motor car accident in S(5otland, 
pursuers sought {irUer alia) to establish 
that the accident was due to th<.‘ 
fault of the driver of the car in wbioJj 
they were travelling, who liad diotl us 
a result of the accident, Sc they called 
his oxore. as defenders, Decea.s(;d was 
a domiciled EngJlshman, his execuLir 
estate was wholly situated in Englana, 
Sc tho oxors., two In nmnb(‘r. were 
domiciled & rc’isidont there, i^ersonal 
Rorvioo of the sum mens was tnadc upon 
one of the r'xors. in his exccutoriaJ 
capacity, while ho was temporarily 
in ScotJ.and. Both exors. having lodged 
dcfouoes to ttio action, & iiavlng 
pleaded that they wore not subject to 
the jurisdiction of the Ct, of Sossioo 
}{eld: jurisdiction had not been 
established against the exons. , in respect 
that only one of them had been 
personally cited in iScotland.— D alziel 
V . Coplthubst’s Exobs., 119341 B. O. 
664.— BOOT. 
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exeoutiTe committee of the Cbmmisaaries 
of the People. They demaao^ed & obtained 
control &; poaaession of the bank & everything 
contained in it, including the imured property. 
Two actions were brought claiming for losses 
under the policies, & the question arose with 
regard to the recognition of the Soviet Govt, 
as a sovereign power : — Meld : on the informa- 
tion then available, the act of the military in 
seizing the Insured property was an act of 
conhsoation by the Govt, of Russia which 
was in existence at the material time, ^ 
had since been recognised by His Majesty's 


Govt, as liie de fmio Govt, of Russidf ds was 
not an act of a usurped authority ; therefore 
the clahh failed by reason of the clause which 
provided that no claim was to attach under 
the policy ** . . . for confiscation or deatruo<^ 
Hon by the Govt^ of the country in which the 
property is situated.*’ — White, Ohilo A, 
Bbnev, Ltd. v Sibcmons, White, C^ild Ac 
Beney, lyTD. a. Eagle Stab At. British 
Dominions Insukanoe Oo. ( 19221, 127 L. T. 
671 j 88 T. L. R. 616, 0. A. 

Annotation : — ^Reid. l^ank of Ethiop^ia v. National Bank of 
Egypt & Llguorl. [1937] 3 All E. R. 8. 


Part II- 

19. Add, Annotationa : — As to (2) Refd. Fleming 
V, Homiman (1928), 138 L. T. 669. Ae to 
(3) Consd. Ramsay v. Liverpool Royal In- 
firmary, [1930j A. 0. 688 ; A.-G. v. Yule & 
Mercantile Bank of India (1931), 145 L. T. 
9. Refd. Annesley, Davidson v. Annesley, 
[1926J Ch. 692; Boldilni v. Boldrini & 
Martini, [1932] P. 9 ; Abraham v, A.-G., 
[1934] P. 17. As to (4) Consd. Re Askew, 
Marjoribanks v. Askew, [1930] 2 Ch. 259. 
Generally, Refd. A.-G. for Alberta v. Cook, 
[1926] A. C. 444. 

22. Add, Annotation : — As to (2) Apld. Bryce v, 
Bryce (1932), 49 T. L. R. 177. 

32. Add. Annotation : — As to (I) Consd. Boldrini 
V. Boldrini & Martini, [1932] P. 9. 

84f. Add, Annotation: — As io (3) Refd. Ramsay v. 
Liverpool Royal Infirmary, [1930] A. C. 688. 

36. Add. Annotations: — As to (1) Refd. A.-G. v. 
Yule A; Mercantile Bank of India (1931), 
145 L, T. 9 ; Abraham v. A.-G., [1934] P. 17. 
Generally, Refd. A.-G. for Alberta v. Cook, 
[1926] A. C, 444 ; Re Askew, Marjoribanks 
V, Askew, [1930] 2 Ch. 259 ; Ramsay v, 
Liverpool Royal Infirmary, [1930] A. C. 588 ; 
Boldrini v, Boldrini & Martini, [1932] P. 9. 
Refd. Herd v. Herd, [1936] 2 All E. R. 1516. 

37. Add. Annotation : — Reid. Fleming v, Horni- 
man (1928), 188 L. T. 669. 

38. Add, Annotaiions : — Censd. Ramsay v. Liver- 
pool Royal Infirmary, [1930] A. C. 688 ; Peal 
V. Peal (1930), 143 L. T. 768 ; A.-G. v. Yule 
&5 Mercantile Bank of India (1931), 145 L. T. 
9. Refd. Rudd v. Rudd, [1924] P. 72; 
Ross r. Ross, [1930] A. C. 1 ; Boldrini v, 
Boldrini & Martini, [1932 1 P. 9 ; Herd v. 
Herd, [1930] 2 All E. R. 1516. 


-Domicil. 

40. Add, Annotation : — As to (2) Refd. Boldrini 
V. Boldrini & liartini, [1932] P. 9. 

44. Add. Annotation : — Refd. A.-G. v, Belilios, 
[1928] 1 K. B. 798. 

4ga. .] — Where a man leaves the country 

of his domicil of choice with the fixed & 
settled intention to give up residence there, 
& thereupon reverts to his domicil of origin, 
if he afterwards changes his noind, & forms 
the intention of returning to that country, 
as permanently residing there, he re-acquires 
a donoicil of choice there, only when with that 
intention he again resides there. The domicil 
of choice must be re-acquired by fulfilment of 
the same conditions as when it was formerly 
acquired. — Fleming v. Hobniman (1928), 
138 L. T. 669 ; 44 T. L. R. 315. 

50. Add, Annotation : — As to {Q) Refd. Re An- 
nesley, Davidson v. Annesley, [1926] Ch. 692. 

61. Add. Annotations : — As to (2) Apld. Bryce v. 
Bryce (1932), 49 T. L. R. 177. Refd. Rudd 
V. Rudd, [1924] P. 72. 

52a. .] — (1) In questions of domicil, less 

weight is given by the cts. to a testator’s 
declarations than to his acts, & no one act is 
necessarily per se paramount in importance ; 
but the relative importance of all his acts, 
however trivial, must be considered as 
evidence of the animus manendi or revertendi. 

(2) The cts. are now slower to hold a change 
of the domicil of origin, & must be satisfied 
that testator intended quatenus in illo exu&re 
patriam, 

(3) The decisions that persons going to 
India in the service of the Bast India Oo. 
thereby acquire an Anglo-Indian domicil, 
are excrescences upon, & anomalous to, Hie 
principles of domicil* 


PAHT U. SECT. 1. 

sq. Person settled in province,] — For 
purposes of divorce the donxlcU of a 
pemscm settled iu one of the provinces 
of Canada la that particular province 
though the DomluJon Parliament haa 
l^dslfttlve power to dlaaolve the mar- 
riage.— A.-G. BOB Albbbta V. Cook, 
[19261 A. C. 444 ; 96 L. J. P, O. 102 ; 
134 It. T. 717 ; 42 T. L. R. 317.— GAN. 

part 11. SECT. 2. SUB-SECT. 1. 

40 iij. — ^.1 — Where a person 

whose domicil of ongiu waa outside of 
the United States Sc who hasaoqtilred a 
domicil of choice in one of the states 
thereof, resides temporarily in another 
country with the intention of returning 
to some place in the United States, 


though not necessarily to the state in 
which he formerly lived, he do«w not 
revert to his domicil of origin, even 
with respect to divorce.— -Nklsojt v. 

40 iv. — — R, u. MtLKHA 

SiNQH (1931), 44 B, O. H. 278 : 66 
Can. C. 0. 211.— CAN. 


PART n. SECT. 8, SUB-SECT, t.— A. 

61 li. — - — A domicil of 

origin dlflers from a domloil of i&oloe 
mainly in this, that ita character id more 
endudng, its hold stronger Sc less easily 
shaken oft. Such a domicil oont^ues 
unless It la shown with perfect clearness 
Sc aatisfaoUon that there was a fixed 
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Sc settled purpose to acquire a now 
domicil. Thle onus is a heavy one. & 
Is upon those who assert a change of 
d<^cu, — He MuKRAX^e Ebtate, [1921] 
8 W. W. R. 874 ; 31 Man. L. R. 362.— 
CAN. 

61 Hi. — A domioU of 

origin is not easily shaken off. Mere 
absence from home, roving Sc wander- 
ing, however long pursued, are not in 
themselves sufHolent to efleot a change i 
to do so there must be a fixed Sc settlea 
purpose to abandon the domloil of 
origin Sc to settle in the country of 
choice. — B abbv e. Jambs (I92i ), JHmes, 
Apr. 29 : [19211 8 W. W. R. 182^^ 
S. AP. 

61 Iv. — .P— Tatlob e. Tavlob 
( 1028), Q. R. 4flCl3. 184 v-43AN. ' 



Vol. XL--<!oxiiliot o! Laws. 


^ to cliange an acouired 

is nolj sufficient without the factum 

of rstum. — ^D ukvon v, Dbbvon (1864), 4 
New n&p, 816 ; 34 L. J. Oh, 129 ; 10 L, T. 
780 ; lO Jur, N. 8. 717 j 12 W, R. 946, 

4» to U) Conad. Douoet t?. Oeoarhegan (1878), 


68a. Horn v. Horn (1929), 142 L, T. 93 ; 

^^2^^ tntb nom. H. v, H., [1928] 


64a. After revival of domicil on abandon- 

ment of domicil of choice.] — F lem[ino v. 
Hobniman, No, 48a, ante. 

56a. .] — Rudd v. Rudd, No. 903a, post. 

58a« Life to be considered as a whole].— A,-G. v. 
Yule & Mercantile Bank op India, No, 
156a, post. 

69. Add. Annotations :—As to (2) Distd. Re Ross 
Ross V. Waterfield (1929), 46 T. L. R. 61. 
Refd. Re Annesley, Davidson v. Annesley, 
[1926] Ob. 692, 

64a. .] — Drbvon v. Drevon, No. 62a, ante. 

66a. Effect of deportation order.] — V eith v. 

Vbith (1929), 73 Sol. Jo. 235. 

66. Add. Annotation : — Folld. Re Cunnington, 
Healing v. Webb, [1924] I Oh. 68. 

67. Add. Annotations : — Consd. A.-G. v. Yule & 
Mercantile Bank of India (1931), 145 L. T, 9. 
Refd. Fleming v. Horniman (1928), 138 
L. T, 669. 


67a. .] — Drevon v. Drevon, No. 52a, ante. 

68. Add. Annotations : — As to {!) Consd. Ramsay 
V. Liverpool Royal Infirmary, [1930] A. 0. 
588 ; Peal v. Peal (1930), 143 L. T. 768. 
Refd. Rudd v. Rudd, [1924] P. 72. Generally. 
Refd. Ross v. Ross, [1930] A. C, 1. 

.] — Applt. was the proprietor of a 

Scotch estate, but left Scotland for America 
in 1895 to earn his living. In 1901 he 
married resp., an American lady, & in 1902 
they went to Quebec where he carried on the 
business of manufacturing arms. They lived 
together there till 1917 with occasional visits 
to England, In 1917 applt. went to Wash- 
ington, staying there as an expert adviser 
on munitions till Sept. 1918, when he stayed 
a certain time in Great Britain & in 1918 
leased a house in London, In 1922 he took 
a lease of a flat in New York of which he 
remained tenant when these proceedings for 
divorce began in Dec. 1923. Up to the year 
1920 there was no statement by applt. of his 
Intention to abandon his Scottish domicil, & 
as late as Dec. 1920, he stated in an affidavit 
that he was a domiciled Scotchman. Between 
Dec. 1920, & the institution of these pro- 
ceedings he was trying for the purposes of 
taxation to become a resident alien in the 
United States, & in Apr. 1923, succeeded. 
In Jan. 1924, after these proceedings he 
sought to be naturalised as an American 
citizen. He spent increasing periods of time 
at his Scottish estate & referred to it as his 


home in a letter written to resp. in Nov. 

Since 1920, however, he had mado stateJ 
in documents verbally that he intended to 
live permanently in New York, though BUldi 
si/atements were never made to his wife, ffoi** 
with one exception, to any personal friend 
R eld : the evidence of declared intention of 
change of domicil was not established, as such 
declarations must be examined by considoriiig 
the person to whom, the purposes for which ♦ & 
the circuuistances in which they were made, 
be carried into effect by conduct & action 
consistent with the declared intention* — 
Ross V. Ellison (or Ross), [1930] A. 0. 1, 
H. L. ; 96 L. J. P. 0. 163 ; 141 L. T. 066. H. L. 

AnnoUUion : — Refd. A.-G. u. Yule & Mercantile Bank ot 
India (1931), 145 L. T. 9. 

68b, — .] — On an issue as to domicil the 

declarations of a living person as to his 
intention of acquiidng a domicil of choice 
are not subject to the usual common law 
rule which excludes evidence of statements 
of intention unless they are against the 
interest of the party making them. The 
declarations in question are to be duly 
weighed along with the rest of the evidence 
on the issue, although they have been pro- 
perly described as being, unless they are 
accompanied by acts, the “ lowest species 
of evidence, especially when encountered by 
conflicting declarations ” of another party. 
— Bryce v. Bryce, [1933] P. 83 ; 102 
L. J. P. 1 ; 148 L. T. 351 ; 49 T. L. R. 177 ; 
77 Sol. Jo. 49. 

68c. .] — Testator, who died in 1936, 

declared by his will, which was in English 
form : “I have not relinquished & do not 
intend to relinquish my English domicil.” 
Testator’s domicil of origin was England, 
where he was bom, but in 1897 he moved with 
his parents to Scotland, where his father had 
bought certain property. Testator’s father 
continued to live in Scotland until his death 
in 1905, when by his will, which was in English 
form, his residuary estate, including the 
property in Scotland & other property in 
England, passed to testator. With the 
exception of brief visits to England & an 
occasional trip abroad, testator lived in 
Scotland from 1897 until his death. He 
had a great love for his property in Scotland 
& was anxious that after his death it should 
remain in his family & not be sold. At his 
own request testator was buried in Scotland. 
The exors. of the will toot out a summons to 
determine {inter alia) whether testator was at 
the time of his death domiciled in England or 
in Scotland i-^Held : as all the evidence 
showed that the testator’s residenee was in 
Scotland & that he int«mded that such 
residence should be permanent, the testator 
was domiciled in Scotland at the time of Ids 
death.— Re LiPDELL-GRAiNCKf^'s \ riia. 

Trusts, Dormer V. Ltddell-Grainorh. [ 1 936J 
3 All B. R. 173 ; 53 T. L. R. 12 ; SO Sol. Jo. 
836. 


BART U. SECT. 3, SUB-SECT. 


00 m Geothkop V. Gboth- 

KOP, [1922} N. Z. L. R. 1.— N.Zu 

00 .1— Haebis V. Haeeis 

(Satfk.), [1929] 2 0. L. R* 646.— CAN* 


00 — — J — The Intentlan neoes- 
Sary to conJsUtut© a domicAle of oholoe 
excludes aU contemplation of any event 


on the oocnirenoe of which the 
residence would cease. 

The domicile of origin of a man 
found not to have been abandoned at 
the time of his ma>rrlage, despite the 
facts that he had actually resided Sc 
been employed la a certain State In 
the 0.S,A. ica? over a year & a ha^f; 
that while there he had sent for his 
flanode to join him ; that he had 
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married ber tbere Sc bad become a 
tiaturfiliscd American citizen. — J ohn- 
30V V. Johnson, [1931J A. D. 391. — 


PART 11, SECT. 3, SUB-SECT. 2.— A 

67 a. .1 — OnoQBT e. Thom- 

son (N. B.), [19261 4 B* L. R. 66.— 


CAN. 



Cases 68d— 120a. Enolish and Empike Digest Supplement. 


68<1. Declarations as to intention — Purpose &; olr- 
cumstances must be considered.] — Boss 
V. Eluson (or Rose), No. 68a, ante, 

69, Add, Annotations : — As to {I ) Expld, Re Boss, 
Ross V. Waterfield (1929), 46 T. L. R. 61. 
Reid. Re Annesley, Davidson v. Annesley, 
[1926] Oh. 692. 

-.] — A.-G. V, Yule & Mercantile Bank 
OP India, No. 165a, post. 

84. Add* Annotation : — Held, Ramsay v* Liver* 
pool Royal Infirmary, [1930] A. 0. 688. 

g4a. Although subject to Aliens Order.] 

— In a husband’s suit for dissolution of 
marriage the wife objected to the juris- 
diction on the ground that the domicil of the 
husband was not English. ITie husband was 
a waiter of Italian nationality & was regis- 
tered as an alien in England, & as such was 
subject to the restrictions & liabilities by the 
Aliens Restriction Act, 1914 (c, 12), & the 
Aliens Order, 1920;* — Held: (1) the pro- 
visions of the Act of 1914 & the Order of 
1920 did not preclude the petitioner from 
acquiring an English domicil of choice ; 
(2) on the facts, petitioner had discharged 
the onus on him of proving that he had 
acquired an English domicil of choice. — 
Boldrini V, Boldrini & Martini, [1932] P. 
9 ; 101 L. J. P. 4 ; 146 L. T. 121 ; 48 
T. L. R. 94 ; 76 Sol. Jo. 868, C. A. 

g8a. -,j — It being settled that a change 

of domicil must be made animo et facto ^ the 
animus may be inferred by the factum of 
residence within the new domicil, but in order 
to warrant that inference the quality of the 
residence must be t^en into account ; mere 
length of residence is not of itself sufficient. 

A testator who died in Liverpool in 1927, 
aged eighty-two & unmarried, left a holo- 
paph will, valid by the law of Scotland but 
invalid by the law of England. Testator’s 
domicil of origin was Scottish, Sc he lived the 
greater part of his life in Glasgow. Originally 
employed there as a commercial traveller he 
gave up that employment in 1882 & never 
worked again. In 1892 he went to Liverpool 
to be near a brother & sister, & lived there 
for the last thii‘ty-flve years of his life. He 
was supplied with the means of subsistence 
by his brother & sister, & on the death of 
his sister he succeeded to the whole of her 
estate. With the exception of family ties 
he had few, if any, ties in either England or 
Scotland. In an action by beneficiaries 
under the will against testator’s next of kin 
for a declaration that testator was domiciled 


in Scotland at the date of his death : — Held : 
in the absence of independent evidence of an 
intention on the part of testator to change 
his domicil, the burden which lay on the next 
of kin of proving that he had abandoned his 
domicil of origin had not been discha^ed. — 
Bowie or Ramsay v. Liverpool Royal 
Infirmary, [1930] A. C. 588 ; 99 L. J. P. C, 
134 ; 143 L. T. 388 ; 46 T. L. R. 465, H. L. 

Annotation .—Reid. Re LlddoU-Graingror’s Will Trusts, 

, Dormer v. LiddeU-Grainger, [1936J 3 All R. R. 173. 

100a. .] — Resp., a domiciled English- 

man, was an officer in the Indian Army, Sc 
consequently, although his true matrimonial 
& conjugal home had been in England, he 
was temporarily resident in India when a 
petition for judicial separation was served 
upon him : — Held : without decidiM whether 
resp.’s E^Ush domicile was sufficient to 
found jurisdiction, in the circumstances, as 
resp.’s temporary residence in India was 
independent of his personal volition, but was 
determined by his superior officers, he had a 
sufficient matrimonial residence in this 
country to give jurisdiction to the ct. — Ward 
v. Ward (1923), 39 T. L. R. 440. 

104. Add. Annotations: — As /o (1) Expld. Graham 
V. Graham, [1923J P. 31. Held. Eustace v, 
Eustace, [1924] P. 46. 

112. Add. Annotation: — Consd. Re Ross, Ross v, 
Waterfield (1929), 46 T. L, R. 61 

118. Add. Annotation : — Held. Re Askew, Mai’jori- 
banks v. Askew, [1930] 2 Ch, 269. 

114. Add. Annotations: — As to (2) Consd. & Expld. 
Re Ross. Ross v. Waterfield (1929), 46 
T. L. R. 01. Consd. Re Askew, Marjoribanks 
V. Askew, [1930] 2 Ch. 269. 

116. Add. Annotations : — Held. Rudd v. Rudd 
[1924] P. 72 ; Bartlett v. Bartlett, [1925] 
A. C. 377 ; Re Annesley, Davidson v. Annesley, 
[1926] Ob. 692 ; Re Ross, Ross v. Waterfield 
(1929), 46 T. L. R. 61. Consd. Be Askew, 
Marjoribanks v. Askew, [1930] 2 Ch. 259. 

1 20a, Health ol wile.] — Deceased was born in 
Germany of German parents in 1862. His 
father had a large interest in a starch Sc sugar 
manufacturing business in Germany, & his 
son was brought up in that business. In 
1877 deceased married a German lady Sc had 
two sons who were both bom in Germany. 
In 1879 he came to England where he resided 
at various places until 1884, when he applied 
for Sc obtained naturalisation as a British 
subject under the Aliena Act, 1870. In his 
memorial he stated that he intended to con- 
tinue to reside permanently within the 


PART IL SECT. 3, SUB-SECT. 2.— 
B. (b). 

97 i. Naval service.\ — There Is 
no rule ol law that a sailor in the 
Australian Navy esannot, while on 
servloe in Australia., aoguiJ^ a domioUo 
of choice In one of the Australian States. 
— SOHACRB V. SOHACHB SC StREKTKR 
(1931), 31 S. R. N. S. W. 683 ; 48 
N. 8. Vv. W. N. 230.— AUS. 


PART n. SECT. 8, SUB-SECT. 2.- 
B. (d). 


S. AF. 

— T a suit by i 

wife for difieolutlon of marriage on the 


ground of desertion, reap, entered an 
appearance under protest & disputed 
the lurisdiotion of the ot. on the 
ground that the parties were not 
domiciled in New Sooth Wales. It 
appeared that about the end of 1926 
resp. whose domicile of origin was in 
Victoria, applied for, & was appointed 
to, a permanent position in the New 
South Wales Postal Department of the 
Commonwealth Public Service. In 
1929 he married in New South Wales ; 
subsequently he took & furnished a 
house in this State, & In 1931 was 
resident in the house with his wife 6c 
child at the time of his alleged desertion. 
Prior to 1928 reap., wmlst a minor 
& after comix^ of age, had been em- 
ployed 6c had resided In New South 
Wales : — : at the time of the 
alleged desertion resp. was domiciled 


in New South Wales. 6c that at the 
time ot the Institution of the suit 
etltioner was domiciled, & had been 
omlciled for three years & awards. 
In this State. — Perkins v. Perkinb 
(1934), 51 N. S. W. W. N. 175.— AUS. 

PART IL SECT. 8, SUB-SECT. 2.— 
B. (•). 

120 i. General rule.]— The fact that a 
person has taken up residence In New 
Sonth Wales solely for reasons of 
health does not prevent the acquisition 
by him of a domicile of choice in this 
State ; for, If the residence waa taken 
up with the Intention of residing 
permanently or Indeflnitoly, he thereby 
acquired a domicile in this State.-— 
Brown v. Brown (1933), 60 N. S. 
W. W. N. 33.— AUB. 



Voi. XL— Conflict of Laws. Oases 120a— IfiSa- 


United Kingdom of Great Britain & Ireland 
& liad no intention of permanently leaving 
the United Kingdom. Having divorced his 
wife he married in 1886 in England his 
second wife, a lady of English birth, & lived 
with his wife & children for two years in 
England. He then returned to Germany for 
two years & was there engaged on business 
connected with his father’s firm. His wife 
having become an invalid, he took a house 
for her in Hampstead, & in it she died in 
1906. In 1901 the father of the deceased, 
who had been the head of the firm at Ciistrin, 
died &i was succeeded in the management of 
the business by the deceased, who paid 
frequent visits to Germany lasting for con- 
siderable periods, in attendance at meetings 
of the board, & made the old family house 
his residence when at Ciistrin on business. 
On the death of his mother in 1008 at Neuwied 
he used her house as a second residence when 
in Germany. Deceased died in 1916 at his 
house in Hampstead which he had en- 
deavoured to dispose of, though without 
success : — Held : the true inference to be 
drawn from the circumstances under which 
the house in Hampstead was taken <fe main- 
tained by the deceased was that it was an 
emergency measure dictated by the con- 
dition of his wife & not one which should be 
held to indicate an intention to establish 
a family home &, thus to adopt a new domicile 
in this country. Tlie evidence was wholly 
insufficient to establish the abandonment by 
the deceased of his German domicile. 

Per Lord Atkin ; It is not the law either 
that a change of domicile is a condition of 
naturalisation, or that naturalisation involves 
necessarily a change of domicile. — W ahl v. 
A.-G. (1932), 147 L. T. 382, H. L. 

128. Add. Citation : — 4 Notes of Cases, 698, n. 

134. Add. Annotation : — ^Refd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 259. 

142. Add. Annotationa : — As to (2) Reid. A,-0. for 
Alberta v. Cook. [1926] A. C. 444; H. v. H., 
[1928] P, 206. 

145. Add. Annotation: — Consd. Re Annesley, 
Davidson v, Annesley, [1926] Ch. 692. 

147. Add. Annotation : — ^Refd. Bryce v. Bryce, 
[1933] P. 83. 

150. Add. Citation : — 8 Macq. 862. 

164. Add. Annotations : — Consd. Abralmm v. A.-G., 
[1934] P. 17. Refd. A.-G. v. Yule & Mer- 
cantile Bank of India (1931), 146 L. T. 9. 


155a. Material consideration.] — D.. who was 

born in Edinburgh in 1868, went out to 
Calcutta, India, in 1875 worked in his 
uncle’s cotton mills, becoming a partner 
in his uncle’s firm in 1880. In 1883 he 
returned for a few months, but from 1883 to 
1900 remained working in India, making his 
business his life. He seldom went into 
society, but was fond of Indians, & chiefly 
associated with them. In 1900 he returned 
to England & married his cousin, & took her 
out with him to Calcutta in 1901, but, the 
climate not suiting her, she returned in 
Nov. 1901, to England. From Jan. 1903 
to 1910, he paid visits for a substantial time 
each year to be with his wife in England, 
where he had bought a house. In 1903 a 
child was born. From Jan. 1912 to Nov. 
1915, D. remained in England, being, it was 
said, detained by litigation. In 1916 his 
wife went out to Calcutta, she & her 
daughter lived with her husband in his 
flat over his offices. She returned with her 
daughter after two months. In 1917 D. 
followed his wife home, & until bis death on 
July 3, 1928, remained in England, except 
for short visits to India in 1919, 1920, 1922, 
1924, & 1925. In his will dated June 28, 
1922, he made a declaration of Indian domi- 
cile. On his death, the Crown, on the ground 
that he was domiciled in the United Kingdom, 
claimed death duties on his estate, the value 
of which was many millions of pounds. On 
the question whether, as the exors. of the 
will alleged, he had acquired a domicile of 
choice in India Sc lost his domicile of origin : — 
Held : the earlier period of D.’s life up to the 
year 1900 could not be estimated in deciding 
whether he had acquired a domicile of choice 
in India in a compartment separate from his 
later years, Sc the declaration in his wUJ 
did not decide the point, but where his wife 
Sc children had their permanent residence was 
material as to a man’s domicile. There was 
a distinction between residence Sc domicile, 
Sc it could not be inferred from the fact of 
residence that domicile resulted. On the 
facts there was no clear evidence, as was 
necessary, of any manifest Sc concluded 
intention of change of domicile to overcome 
the domicile of origin* Therefore the onus 
of proof of a domicile of choice was not dis- 
charged, & D, died domiciled in the United 
Kingdom. — A.-G. v. Yule Sc Mercantile 
Bank of India (1931), 145 L. T. 9, C. A. 

Annotations : — Consd. Abraham v. A.-G., [1934] P. 17. 

Refd. Boldrini v. Boldrini & Martini, a932] P. 9. 


PART IL SECT. 3, SUB-SEQT. 2.— 
B (f). 

138 ii. .] — When a person 

voluntarily accepts employment, the 
duties of which necessarily require 
residence In another country & there 
Is no stipulated period of service, & he 
proceeds to that country, the law 

g resumes an intention consistent with 
is duty Sc. holds his domicil to be in 
the country to which he goes, even 
though he has real property, but 

S rovided he has no residence in his 
omioil of origin, — Russell v. Rus- 
sell. [1935] S. A. S. R. 85.-— AUS. 

188 lii. .]— The fact that pltf. 

was employed by the O. P. R, as a 
constable & might he ordered by his 
superiors to move from the province 
held not to be a reason for holding that 
he had not acquired a domicile of choice 


in Safikatohowan whore ho had resided 
ever since he had asked to be trans- 
f erred there. Pltf. had no contract of 
service &’ could leave the oo.*b service 
if he should not wish to move in oom- 

E lianco with its orders. — L owky v. 
OWRT, [1936] 2 W. W. R. 217.— CAN. 

PART II. SECT. 8. SUB-SECT. 2.— 
B. (j). 

146 1. House or apartments rented in 
another country-^Famiiy estate kept up.] 
— Deft., whose domloil of origin was 
Scottish Sc who held a Scottish title 
& owned large landed estates in 
Scotland, left Scotland In 1895 for 
Canada, & carried on business there 
until 1917, Thereafter he took a flat 
In New York, where he resided a 
part of each year. In order to supervise 
his fiLuanoiaJ interests, wldoh were In 
Amerioa, Sc to avoid British Income 
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tax. He retained his Scottish estaf es, 
& resided on them during some part 
of each year. In correspoiidooco with 
his wife, who lived in TiOndur), he 
referred to the fanillv rt’-Hidenc#* on hts 
Scottish estates an “ homo,” Sr in iin 
affidavit signed by him in lh20 he 
described liirn«olf as a , 

StM^tsman : — Hckl : deft, had fallcnl 
to prove an intention to abandon hbj 
Scottish domicil A to acquire a domicil 
of choice in Aroorica.— Uoss r. Ross, 
(192CJ S. C. 1U.38.— SCOT. 

sr. Residence in country of origin 
retained— Residence in another country 

, -Oo7inection8 u>ith country of origtn 

continued. ]—Rc Murray's Estati . 
11921 ] 3 W. W. R. 874 ; 31 Man. L. R. 
362.— CAN. 


gt. .1 — Donalp V. 

Donald. (19221 K. Z. L. R. 287,— 



Oases 168a ^249a« English and Empibb Digest Supplbmbnt, 


169a. DeclaraUoii ot ehaage of domlclL] — 

A.*G. f?. Yule & Mhroantiijbj Baistb: of 
India, No. 156a, ante, 

178a. .] — husband & wife, both bom in 

England of English parents, were married 
in England in 1905, where they resided 
together until in 1923 the husband left his 
wife & went to the United States of America. 
The husband coiresponded regularly with his 
w^ife & sent her money until 1932, when she 
discovei-ed that he was living with another 
woman as his wife. In reply to an inquiry the 
husband wrote that he had no thought of 
returning to England. The wife petitioned 
for divorce in England, alleging that she & 
her husband were domiciled in England. 
The husband did not enter an appearance. 
At the adjourned hearing, when the King’s 
Proctor had entered an appearance in the 
suit to argue the question of domicil & of the 
ct.’s jurisdiction to grant a decree of divorce, 
a certificate from the U.8. Department of 
Labour was put in, to the effect that the 
husband was naturalised in New York in 
1930. By the law in the United States of 
America, the husband in order to have 
obtained such a certificate must have declared 
on oath at least two years before his admission 
as a citizen of the United States that it was 
hona fide his intention to become a citizen 
& to renounce for ever allegiance to the state 
of which he might at the time be a citizen. 
He must also have stated in writing his 
intention to reside permanently within the 
United States : — ffeM : (1) at tne time when 
the petition was filed, the husband was 
domiciled in the United States of America, 
& had lost his domicil in England ; (2) there 
was no jurisdiction in the ct. in Engird to 
grant a decree of divorce. — Herd v. Herd, 
[1936] P, 206 ; [1936] 2 All E. R. 1516 ; 106 
L. J. P. 108 ; 156 L. T. 365 ; 62 T. L. R. 
709 ; 80 Sol. Jo. 837. 

176a. Declaration in application — Evidence of 
intention,]- — G ulbenkian v. Oulbenkian, 
[1937] 4 All E. R. 618 ; .54 T. L. R. 241 ; 81 
Sol. Jo. 1003. 

191 . Add, AnTWtation : — Consd. Re Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. 

192. Add, AnnoicUion : — Refd. Pleming v, Homi- 
man (1928), 138 L. T. 669. 

21 4». Add, Annoiaiions : — ^Apld. Salvesen (or von 
Lorang) v, Austrian Property Administrator, 


1927] A. 0. 641. Refd. Mitford v. Mtford 
Ip Von Kublmann, [1923] P. 130 ; Inver- 
clyde e. Inverclyde, [1931] P. 29. 

217a. ,y—Re Boewick, Holland 

v. Woodman (1937), 81 Sol. Jo, 587. 

218, Add, AnnotaiionB : — As to (1) Consd. H. v, H., 
[1928] F. 206. Refd. A.-G. for Alberta v. 
Cook, [1926] A. 0. 444} Salvesen (or von 
Lorang) v, Austrian Property Administrator, 
[1927] A. C. 641. As io (3) Apld. Nachimson 
V, Nachimson, [1030] P. 217. Generally^ 
Refd, Dewe v, Dewe, Snowdon t?. Snowdon, 
[1928] P, 113. 

220. Add, Annotaiions: — As io (3) Consd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. Generally, 
Refd. Salvesen (or von Lorain) v, Austrian 
Property Administrator, [1927] A. 0. 641: 
H. i;. H., [1928] P. 200. 

221. Add, Annotcdions: — As io (2) Consd. A.-G. for 
Alberta v. Cook, [1926] A* C. 444 ; Salvesen 
(or von Lorang) w. Austrian Property Adminis- 
trator, [1927] A. C. 641 ; Herd v. Herd, [1936] 
2 All E. R. 1616. Refd. Nachimson v. 
Nachimson, [1930] P. 217. 

223. Add, Annotation : — Refd* A.-G. for Alberta v* 
Cook, [1926] A. C. 444. 

225. Add, Annotation : — Expld. A,-Q. for Alberta 
V, Cook, [1926] A. C. 444. 

228, Add, Annotations : — Consd. A.-G. for Alberta 
V, Cook, [1926] A, C. 444 ; Salvesen (or 
von Lorang) v, Austrian Property Admini- 
strator, [1927] A, C. 641 ; Papadopoulos v. 
Papadopoulos (1929 ), 46 T. L. R. 44 ; Inverclyde 
V, Inverclyde, [1931] P. 29 ; Herd v. Herd, 
[1936] 2 All E. R. 1516. Refd. Mitford v, 
Mitford & Von Kuhlmann, [1923] P. 130 ; 
Republica de Guatemala v, Nunez, [1927] 

1 K, B. 669 ; H. & H„ [1928] P. 206. 

236a. — Bowie or Ramsay v, Liver- 

pool Royal Infirmary, No. 88a, ante. 

243a. Nature of doctrine.] — Drbvon v, 

Drevon, No. 62a, ante, 

248. Add. Annotations : — Consd. Be Annealey, 
Davidson v. Annesley, [1926] Oh. 692 ; Be 
Ross, Ross V, Waterfield (1929), 46 T. L. B. 
61. Dbtd, Be Askew, Marjoribanks v. Askew, 
(1930), 2 Oh. 269. Refd. China Navigation 
Co. V, A.-G. (1932), 48 T. L. R. 375. 

249. Add. Annotation : — Dbtd. Be Annesley, 
Davidson v. Annesley, [1926] Ch. 692, 

-.] — The question whether a person 
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Income tax paid in country of 
choice— -Claime for income tax in country 
of origin successfully resisted,] — Held : 
facts of great importance in deter- 
mining question of domicil. — B abuy v. 


sx. Missionary.] — The Oxford Mis 
slon Brotherhood was founded w 
Oxford in 1880 & E. F. Brown, whc 
wag one of the founders, was ohlefl? 
responsible tor drawing up its oonstitu 
tlon. The objects were, (inter alia) 
to remain in intimate contact wlfct 
the people of Bengal & to bring th< 
Kingdom of Christ amongst the mow 
edticatod natives of the Province 
The constitution made it obligatorj 
on every member of the Brotherhood 
to strive to attain these objecl», by 
working throughout his life Bengali 
unless nis health broke down or be 
wished to leave the Brotherhood. 

h) India in 

1880 &: except for short vidts , to 


England remained working as a mis- 
sionary until his death In 1933 : — 
Held: he had acquired an Indian 
domicil of choice. — ^S horb v. Morgan 
( 1935), I. L, K. 62 Oal. 869.— IND. 


PART II. 8E0T. 3. SITB-SEOT. 4. 

230 X, .] — BoriEe.I 

[1925J X W. W, R. 829.-M3AN. 

280 xi. JoNKS V 

(1923). I. L, R. 1 Ban. 705.— IND. 

280 adl. .]— To estabUsh 

change of domicil, it must be proved 
that the change was made with a clear 
Intention of settling there, as a person 
whose ultimate & permanent home was 
to be in that country. The entire 
burden of proving change of domicil 
lies on him who wants to establish It. — 
Linton e. Gtrt>«RiAN (19281, I. L. B. 
56 Oalo. 630.— IND. 

230 xIU, ~ — -.1— Harrison v. 
Harrison, (1920 J N, Z. L. R. 668.— 
N.SS* 

^ 280 Jdv. - — r- .]— Brown v* 

Brown, U928| S. a 542.-^OOT. 


PART II, SECT. 4. 

239 Ui. .1— The doctrine 

of Anglo-Indian domicile forms no 
part of the law of Scotland ; held, 
therefore, the fact of residenoe in 
India In the service of the East India 
Co. was not per se suffleient to cause 
loss of Scottish domicile, — Grant t). 
Grant, (1931] S. 0. 238.— SCOT. 


%%, What may he ccmMderedA — ^In 
the case of a European claiming to be 
domiciled in India It will be pertinent 
to Inquire where his father lived 6c 
died or resides, as the ease may be, 
where ho & his father were bom, the 
circumstances in which ho came to 
6c resides in India, which will aselRt 
in asoertalnlng whether there exists 
an animus revertendi or animus manendi 
his object in residing in India 6c 
generally as to the conditions under 
which he lives 6c his hahite of life,— 
WmoHT V, WmoHT (1930), I. L. B. 
68 Oalo, 259.— IND. 



is or is not doxxiioUed in a foreign country is 
to be determined in accordance with the 
requirements of English law as to domicU, 
irrespective of the question whether the 
pc^on in question has or has not acqtiired a 
domicil in the foreign country in the eyes of 
the law of that country. 

Where an Englishwoman had never taken 
the steps prescribed by French Civil Code, 
art. 13 : — Meld : (1) she had nevertheless on 
the evidence acquired a French domicil of 
choice, & the ct. would apply the law of 
France in administering her estate ; ( 2 ) on 
the evidence as to the French law, the lYench 
ots. in administering the movable property 


Vol. XL — Confliot ol Laws. Oases 


of deceased would apply French municipal 
law, & the testamentary disposing power of 
deceased was governed by that law * — Be 
Annkbley, Davidson v. Annb8I*by, [1926] 
Ch. 692 ; 96 L. J. Ch. 404 ; 135 L. T. 508 5 
42 T. L. R. 584. 


rn C) Consd. Re Rosa. Rosa t>. Waterfleld 

X* . Gl; He Askew, Marjorlhanka v, Astoew, 
w Consd. Re Ross, Ross v, 

Waterteld (1929). 4C> T. L. R. 01 ; Re Askew, Marlorlbanks 
e. Askew, [1930] 2 Ch. 259. 


251a. .]~~Re Annesley, Davidson 

V, Annesley, No. 249a, ante, 

265* Add, Annotation : — Refd. Eramer v, A.-G., 
[1923] A. C. 628. 


Part III. — Nature 

290. Add* Annotations : — ^Distd. Re Anziani, Her- 
bert V, Christopherson, [1930] 1 Ch. 407. 
Refd. He Berchtold, Berchtold v, Capron, 
[1923] 1 Oh, 192. 

297. Add, Annotation : — ^Refd. Re Berchtold, 
Berchtold v, Capron, [1928] 1 Ch. 192. 

300. Add, Annotation : — Refd. Re Berchtold, 
Berchtold v, Capron, [1923] 1 Ch. 192. 

802. For the paragraph in the original volume 
substitute the following paragraph : — 

Interest in proceeds of sale of English 

freeholds — By English law.] — When a person 
domiciled in a foreign country dies intestate 


of Property. 

leaving an interest in the proceeds of sale of 
English freeholds which are subject to a 
trust for sale but not yet sold, such an interest 
^ an immovable, & the succession thereto 
is governed by the lex situs, — Re Berchtold, 
Berchtold v, Capron, [1923] 1 Ch. 192 ; 92 
L. J. Ch. 185 ; 128 L. T. 591 ; 67 Sol. Jo. 212. 

303. For the paragraph in the original volume 
substitute the paragraph numbered 302 in 
the original volume. 

808. Add, Annotation: — Refd. Re Berchtold, 
Berchtold v, Capron, [1923] 1 Oh. 192. 

309. Add, Annotation : — Consd. Rs Berchtold, 
Berchtold v, Capron, [1028] 1 Ch. 102. 


Part IV. — Immovables. 


381. Add, Annotation : — Consd. St. Pierre v. South 334, Add, Annotation : — Consd. St. Pierre v, 
American Stores (Gath & Chaves), Ltd., South American Stores (Gath & Chaves), 

[1936] 1 K. B. 382. Ltd., [1936] 1 K. B. r 382 . 


PART 111. SECT. 2. 

p i, ,j — Altbouarb land for pur- 

poses of succession may be regarded 
as personal property, it is not a 
movable. — Alexander v. A,-G., [1027] 
1 D. L. R. 602 ; [1927] 1 W. W. R. 
14»; 38 B. 0. R. 28.-~-CAN. 

p ii. IrUereat in land agreed to he 

sold .] — Where on the death Intestate 
of an owner of land situate in Saskat- 
chewan his title Is subject to the Interest 
of a purchaser imder an outstanding 
agreement for sale, the interest of 
deceased in the land is Immovable 
property. Sc devolves cwscordlng to the 
law of Saskatchewan & is to he 
administered by the representative of 
the estate in that province, even though 
deceased died domiciled elsewhere. — 
Re Bubboe Estate (Sask.), [1927] 3 
W. W. R. 718.— CAN. 


p iii. Sale of aetUed land under 

compttlaory pamra,] — Capital moneys 
the proceeds of land, situate in Eng- 
land, sold under the Settled Land 
Acts, 1882-1890, whlcjh land at the 
time of sale was settled on a tenant for 
life, with remainders over, Sc subject 
to a trust for conversion at the death 
of the tenant for life, & the invest- 
ments representing the same, are, at 
any rate until the death of the tenant 
for life, immovables for the imrposes of 
private international law Sc devolve 
according to the law of desctent in 
England. — Re CtROOK (1936), 36 8. R. 
NTb, W. 186 ; 63 N. 8. W. W. N, 49,— 
AUB. 


ah. Iimnovable^trderest <» 
of sale of Tasmanian ,* 
fKdvency in Ncdal*}^Teeta>tot 


will devised land in Tasmania to 
trustees to pay his widow out of the 
Income an annuity, & to pay the residue 
of the income to, his sons in equal 
shares, & he direct^ed that upon the 
death of his widow the ti-ustoes should 
sell the land, with a discretionary 
power to postpone the sale for seven 
years, & divide the prooeods equally 
among the sons. One of the sons having 
gone to Natal, in South Africa, before 
the death of his mother, became 
Insolvent there, &, according to the 
Law of Natal, his trustee would have 
priority over subsequent incumbrances 
of insolvent's ohoses In action without 
the necessity of giving notice. In- 
solvent having returned to Tasmania, 
executed an assignment of his interest 
in his father’s estate to an assignee who 
had no notice of the insolvency & who 
gave notice to the trustee of the 
property : — Beld : from the date of 
testator’s death until the date of the 
sale of the land the Interest of each son 
was an immovable. Sc the insolvency 
In Natal did not operate in Tasmania 
os an assignment of insolvent’s interest 
In his father’s estate. — Axjstraijan 
Mutual Provident Society v. 
GBEOORY (1908), 6 C. L. R. 615.— 
AUS. 


PART IV, SECT. 1, SUB-SECT. i. 

814 iv. — Re Hickson, 

[19271 4 D. L. R. 607 ; 61 O. L. R. 
180.-— CAN. 

ti, .]_~A Judgment of a 

ot. of the state of . California on a 
question rf title & ovroerBhl^ofj^ 


29 


cannot be recognised as final & be 
enforced by the ots. of that province, 
in accordance with the general rule 
that the cte. of any country have no 
jurisdiction to adjudloate on the right 
& title to lands not situate in such 
country. — D uke v. Andlkr, [1932] 
S. O. R. 734 ; 4 D. L. R. 529.— CAN. 


t ii. ’.] — The ct. of a foreign 

country has no right to deal with real 
property within Alberta or with the 
title thereto ; although where the 
owner is domiciled within the juris- 
diction of the foreign ct. it can proceed 
ug£dnst him in personam. 

Pltf. had obtained in the state of 
Washington a decree of divorce ^\hich 
purported to award her a half interest 
in certain land In Alberta, 'riie hus- 
band was then domiciled in MoidnriH. 
The husband having died, pltf. ^o^igh(- 
by this action, brought against licr 
husband’s exor, to have tho dccreo 
enforced against said land. I loth 
parties adniittcd that th(5 dccroo wjim 
valid with respect to the divorce 
Held : the decree hiul no force hoiv as 
against the land ; A tdicro in iiotjung 
In the authorities making it incumticnt. 
uion this ct. to grant any alimony to 
pltf., much less to grant fii amount or 
kind the same alimony that uas jp-antf'd 
by the fort>ign ct.— R r. Haspkl, 

[1934] 2 W. W. R. 412. — CAN. 

334 i. Trespass to laad~-~~Lund sitvaie 
ahroad— Injury by Jive spreading into' 
foreign .SVofe. J— BosLUND v. Abbotj - 
KORD LtmuKU Mining Sc Development 
Go .11925] 1 D. L. Ii. 978 ; [1926) 1 
W. W. K. 476 ; 34 B. C. R. 486.— CAN* 

334 ii. — — .]— Ah action 

founded on trespass to realty In a 



t^uMs 834a— 8%a. English and Empire Digest Supplement. 


334a. — ^MuESaAT v. SKOBErrABY of 

State for Inoia ik Cottnoh., [1931] W. N. 
91 ; 171 L. T. Jo. 308, C. A. 

330a. Action for declaration as to 

currency In which payable.] — Applts, (defts. 
in the action wo English cos. having their 
head offices in London but carrying on busi- 
ness exclusively in South America, were 
jointly liable to resps. (the pltfs. in the action) 
for rent in respect of premises occupied 
by one of them in Chile under a lease drawn 
in the Spanish language according to Chilean 
law & executed by all parties in Paris, by 
which also all parties elected domicil in Chile. 
The rent stipulated by the lease was 93,600 
pesos of 183,067 millionths of a gramme of 
tine gold monthly, which was to be paid at the 
option of the lessors either in Chile or re- 
mitted to Europe according to their instruc- 
tions. Disputes having arisen between the 
parties in view of Chilean legislation which 
applts. contended prevented them remitting 
the rent from Chile without oflficial authorisa- 
tion by the Chilean Government, wliich . 
authorisation had been refused, applts. i 
commenced proceedings in Chile, which were 
still pending, claiming a declaration that the 
rent could lawfully b^e paid in notes of the 
Banco Central de Chile. Resps. having 
brought the r)resent action in England claim- 
ing payment of the rent in sterling equivalent 
to 183,067 millionths of a gi*amme of fine gold, 
applts. applied imder sect. 41 of Jud. Act, 
1925 (c. 49), to have it stayed as being 
vexatious & oppressive: — Held: (1) the 
action was a personal action, transitory in its 
natime, which the EngUsh ct. could com- 
petently entertain notwithstanding that in- 
cidentally it related to an immovable out 
of England ; (2 ) the legal effect of the clause in 
the lease by which all parties elect-ed domicil 
in Chile could not properly be determined 
upon affidavits ; (3) though some incon- 

venience might be caused to applts. by having 
to call evidence as to Chilean law with regard 
to the mode in which the rent could be paid, 
this did not amount to an injustice sufficient 
to entitle the applts. to a stay of the action ; 
(4) the fact that an action by applts. against 
resx:>s. was pending in Chile was not in itself 
a ground entitling applts. to a stay. — Sr. 
Pierre v. South American Stores * (Gath 
& Chaves), Ltd., [1930] 1 K. B. 382 ; 105 
L. J. K. B. 430 ; 154 L, T. 546, C. A. 

339. Add, Annotation Refd. St. Pierre v. South 
American Stores (Gath & Chaves), Ltd., 
[1936] 1 K. B. 382. 

342. Add. Annotation : — Refd, Re Anchor Line 
(Henderson Bros.), Ltd., [1937] Ch. 483. 

346. Add. Annotation : — Consd. Liddell’s Settle- 
ment Trusts, He, Liddell v. Liddell, [1930] 
1 All E. li. 239. 

849, Add. Annotations: — Refd. Hunter v. Stad- 
tische Hochseefischerei Gesellschaft, [1926] 2 
K B. 493 ; Re Ross, Ross v, Waterfield 


foreigTi country cannot be tried in 
Now Brunswick. The Province of 
Quebec is, for this pur^se, a foreign 
country. — A lbert p. Fraser Com- 
panies, Ltd., flO.HTl 1 D. L, R, 39 ; 11 
M. P. R. 209.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2. 

349 1 , — — ScoUinh Tieriiage.} — Testa- 
tor, doinloUed In England, left a will 


(1929), 46 T. L. R. 61 ; Robinson v. Speak 
man or Bol^inson (1929), 69 L. Jo. 01. 

850a. .] — Robinson v. Spbak- 

MAN OB Robinson (1920), 69 L. Jo. 61, H, L. 

862. Add. Citation : — »ub nom. Anon., I Salk. 404. 

8S2a. Mortgage of Isle of Man.]— Upon 

a mtge. made of this Isle, & both mtgor, & 
mtgee. resident within the jurisdiction of this 
ct., upon a bill concerning it, the ct. would 
hold jurisdiction. of it (Hakdwicke, L.C.). — 
Debby (Eabl) V. Athob (Duke) (1749), 1 
Ves. Sen. 201 ; 27 E. R. 982, L. 0. 

356. Add. Annotation : — Refd. Re Anchor Line 
(Henderson Bros.), Ltd., [1937] Ch. 483. 

357. Add. Annotation : — Refd. Re Anchor Line 
(Henderson Bros.), Ltd., [1937] Ch. 483. 

361. Add. Annotation : — As to (2) Refd. Re Anchor 
Line (Henderson Bros.), Ltd., [1937] Ch. 483. 

363. Add. Annotation :- — Refd. Re Amchor Line 
(Henderson Bros.), Ltd., [1937] Ch. 483. 

368. For “ (2) an order givi^ leave to serve a 
writ in an action for rescission ” read “ (2) an 
order giving leave to serve out of the juris- 
diction a writ in an action for rescission.’* 
Add. Citation .—127 L. T. 209. 

373, Add.. Annotation : — Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 

374, After this case for '‘Foreign Judgments 
generally.] — See Part XIV., post/' read 
“ Foreign judgments generally, see pp. 444 
et seq., post." 

380. Add. Annotations: — As to (1) Consd. New 
York Life Insce. v. Public Trustee, [1924] 1 
Ch. 15; Guatemala (Republica de) v. Nunez, 
[1927] 1 K. B. 669. 

395a. Floating charge on land In Scotland.] — 

A shipping co., registered in England, but 
owning heritable <fe movable property in 
Scotland, in pursuance of a previous agree- 
ment with all its secured creditors, in Mar. 
1934, executed a charge in Glasgow in favour 
of a Scottish bank, whereby, after reciting 
the agreement, charged with payment of 
sums advanced by the bank by way of 
floating security its undertaking A all its 
property &. assets botb present future. 
By the deed the charge was to rank as a first 
charge on the co.’s undertaking & all its 
roperty & assets whatsoever & wheresoever 
oth present & future subject to specific 
mtges., & was to be a floating security, but 
so that the co. should not have power to 
create any further mtges. or charges ranking 
in priority to or pari passu with the charge 
thereby created. This charge was registered 
in England. Subsequently an agreement for 
sale of all the co.’s property & assets was 
entered into but before it was carried into 
effect the co. was compulsorily wound up & 
a liquidator was appointed. The liquidator 
took out an originating summons to deter- 
mine whether a valid & effectual charge had 
been created over the heritable & movable 


PART IV. SECT. 8, SUBJECT. 2. 

sf. Assignment must comply vfUh lex 
situe .] — ^A person’s capacity to transfer 
iinmovables situate in Ontario Is 
determined by the law of Ontario 
not by the law of the domicil of the 
person. — ^Lanubeau v. Laohapellk, 
[1937] 1 B. L. R. 87 ; [1936] 0. R. 
569.-~CAN. 


made In England & in Engrllsh form 
disposing of his whole estate, which 
consisted of the most part of real & 
personal property in England, but also 
ULcluded Scottish heritage : — Held : the 
Scottish ots. had exclusive jurisdlotion 
in an action dealing with competing 
claims to the Scottish heritage. — 
Foster e. Poster’s Trustees, [1928] 
S. O, 213.— SOOT. 
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property & assets of the co. therein specified 
in so far as such assets were at tiie com- 
mencement of the liquidation of the co. 
locally situate in Scotland. The bulk of 
the property havinj^^ been sold &; the proi-.oeds 
of sale only left in the hands of tlie liquidator, 
the (question bcfort^ the ct. was whether in 
the distribution of tiie assets of the co. effect 
ought to be given to the charge executed in 
Glasgow in Mar. 1931, so far as the proceeds 
of sale represented heritable movable 
propeity in S<iotland at the date of the 
liquidation : — -Held : (1) the charge must be 
construed according to Englisli law & was a 
valid equitable security according to English 
law ; (2) Cos. Act, 1929 (c. 28), s. 270, does 


not place heritable or other property in 
Scotland belonging to a co* registered in 
England in a different position from property 
belonging to it in England or in any other 
part of the Avorld. The proceeds of sale 
iherdorc of all the propert/V of the co. 
expressed to b(^ subject to the floating charge 
(including ih<' proceeds of sale of the herit- 
able or inovabl(( xa'optaly in Scotland) were 
payable to the Scoltisli bank in or towards 
satisfaction of tJie moneys secured by the 
charge of Mar. 1031 . — Itc Anohob Line 
(Henderson Buns.), Ltd. (Mu. 2), [1937] 
(^h. 483 ; [1937] 2 All E. II. 823 ; 106 L. J. 
(li. 211 ; 156 E. T. 181 ; 53 T. L. U. 806 ; 81 
Sol. Jo, i:h. 


Part V.— 

417. Add. Annotation : — Consd. Tlepublica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

417a. ,] — The Q. Co. was a co. 

incorporated & carrying on business in 
Queensland. In Sept. 1886, the Q. Co. 
issued & deposited with the V. Bank, as 
security for moneys due & to become due, 
two debentures, the one for £10,000, & the 
other for £60,000 ; both debentures assigned 
the uncalled capital of the co., & were, as the 
ct. held, valid according to the law of Queens- 
land. In I)ec. 1886 the Q. Co. made a call 
of £50 a share payable in four instalments, 
in Feb., Apr., June, <te Aug, 1887. The co. 
had many shareholders domiciled in Scotland 
& some in England. On Oct. 20, 1887, 
an order was made for winding up the co. 
in Queensland, & on June 14, 1888, a similar 
order was made in England. On Feb. 24, 
1887, the A. Co., a co. domiciled in Scotland, 
commenced proceedings in Scotland to recover 
from the Q. Co. large sums entrusted to them 
for investment. Immediately after the 
institution of the action the call moneys due 
under the call made by the Q, Co. as above, 
from shareholdera resident in Scotland, were 
aiTested by the Scotch process called arre.st- 
ment on the dependence of the action. Pro- 
ceedings in tliis action were restrained by 
the High Ct. in England on Feb. 24, 1888, 
on the motion of the English liquidator of the 
Q. Co., but the order was expressly made 
without prejudice to the security, if any, 
upon the amounts payable by the Scotch 
shareholders in the Q. Co. which the A. Oo. 
had acquired by their proceedings, & the 
amounts received from the Scotch share- 
holders were directed to be carried by the 
liquidator to a separate account. On 
Sept. 6, i889, an order was made in the Queens- 
land winding up allowing the claim of the A. 


Movables. 

Co. for £12,662 4s. 5d. The U. Bank, whose 
claim against the Q. Oo. had been allowed for 
£74,000, but who had valued their security 
at £31,000, took out a summons claiming 
that the liquidator should pay over to the 
bank all the moneys in his hands representing 
proceeds of the said call. The A. Oo. claimed 
to be paid in priority out of the money 
received from Scotch shareholders. The 
evidence stated that, according to the law 
of Scotland, the arrestment had the effect 
of attacliing the fund in favour of the creditor 
obtiiiuing it, &: ui)on the decree being pro- 
nounced in the suit the security would become 
complete, & that such an arrestment operated 
as an assignment of the fund duly intimated ; 
that an admission of the sum due in the 
winding up of a co. was for this purpose 
equivalent to a decree ; & that, according 
to the law of Scotland, in order to create a 
competent security over incorporeal personal 
property, the assignment thereof must be duly 
intimated to the debtor : — Held : without 
deciding the point whether the maxim 
‘ ‘ M obilia sequuntur personam ’ ^ made the 
assignment of the calls by the Q. Co. domicili‘d 
in Queensland valid in Scotland, the case 
was governed by the principle that, if a 
transfer of personal property is carried out 
valid] y according to the law of the country 
whore the propeity is situated, it cannot be 
made invalid by anything in the law of the 
assignor’s domicil ; as the evidence proved 
that the arrestment operated as an assignment 
by the Q. Co., completed by intimation accord- 
ing to the law of Scotland, that assignment 
could not be made invalid by the prior 
assignment, which could only have effect 
by the law of Queensland. — Re QrEENriLAND 
Mercantile & Agency Co., p. AiTsTiiA- 
LASIAN Investment Co., Ex p. Union J4\nk 


PART V. SECT. 2, SUB -SECT. l. —A* 

■0. Jains in British India — Himlu 
law .] — Tn British India, Jains are 
gtwemed by Hindu law in matters of 
succession & inheritance unless a 
custom to the contrary is proved. It 
is of the essence of special usages 
modifying the ordinary law of succes- 
sion that they should be ancient & 
invariable. & it is further essential that 
they shonld be established to be so by 
clear & unambiguous evidence. — 


Bftikabai r. Manidal (1930), I. L. It. 
54 Bom. 780.— IND. 


PART V. SECT, 3, SUB-SECT. 1. 

409 i. MdbUia sequuntur personam.] 
— A., whoa© domicil was In Ontario, 
died in Michigan. Certain securitfoH 
were, at the time of his death, in a 
bank in Michigan : — Hdd : the se- 
ourltie.s, although physically situated 
in Michigan, had an artificial or legal 
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O. h K.' 181. -CAN. 

409 H. apidinifile to )ncome 

tax.] The maiiin mohiliu sequuntur 

versomirn does not ufi’ord a test of 
HahlUty to income tax in of 

1-ran‘^aotlonH rolating to personal pro- 
nertr outHcie Queeri'^land, unless the 
Leffislatnro has clearly made It applic- 
able.— TJmon Tkustke Co, oi^ Acs 
TKALIA, Ltd. V. COMR. OF 
S. R, (Q.) 146.— AUS. 



Oases 417a-448. 


English and Empire Digest Supplement. 


OP Austrajua, [1892] 1 Oh. 219 ; 61 L. J. Oh. 
145 ; 66 U T. 433 ; 8 T. L.. R, 177, O. A. 

Annotations : — Goiisd. Guatemala (Republioa de) D. Nuue« 
(1920), 95 L. J. K. B. 055. Refd, ^Uy «. Selwyn, (1005] 
2 Ch. 117, 

418. Add, Annotations : — Consd. Bapublica de 
Guatemala v. Nunez, *[1927] 1 K. B. 669. 
Refd. Albemarle Supply Oo. v. Hind (1927), 
43 T. L. R. 652. 

421. Add, Annotations: — Refd. Sedgwick Collins v. 
Rossia Insce, of Petrograd (1925), 133 L. T. 
808 ; Re Russian Bank for Foreign Trade, 
[1933] Ch. 746. 

423. Add. Annotations : — Apld. Guatemala (Re- 
publica de) v, Nunez (1926), 95 L. J. K. B. 
955. Refd. New York Life Insce. v. Public 
Trustee, [1924] 1 Oh. 15. 

424. Add. Annotation : — DIstd. Republica de 

Guatemala v, Nunez, [1927] 1 R. B. 669. 

434a. .] — An Englisli woman. 

domiciled in England, being possessed of 
certain moneys & seciirities in a bank in 
JVIonaco, ga ve he.r son a powder of attorney in 
respect of ttiem. Subsequently, having in 
mind a pending operation w^Jiich might prove 
fatal, she directed him to get this property 


into his own name because she wished it to 
be his in the event of her death, & he accord- 
ingly gave instructions to this effect to the 
bank, which complied With them. The 
testatrix died as a result of the operation, 
her estate was administered in England : — 
field : (1) the question whether there was a 
valid donatio mortis caiisa was one arising 
in the administration of the estate of the 
deceased & must, therefore, be determined 
according to English law ; (2) the question 
whether the acts relied on as constituting 
a parting with the dominion over the property 
were effective for that pui*pose must be 
determined accordi^ to the law of Monaco ; 
(3) (both by English law &; by the law of 
Monaco as proved), though the giving of a 
power of attorney was not by itself such a 
parting with the donor’s dominion over her 
property as to support a valid donatio mortis 
cama^ the subsequent instructions upon 
which her son acted were sufficient. — Re 
OiiAVEN’s Estate, Lboydb Bank v. Cook- 
BT7HN (No.,1), [1937] Ch, 423; [1937] 3 

All E. R. 33 ; 106 L. J. Ch. 308 ; 157 L. T. 
283 ; 63 T. L. R. 691 ; suh nom. Re CBAVEN’8 
Estate, Lloyds Bank, Ltd. v. Ckaven, 81 
Bob Jo. 398. 


Part VI,- 

489. Add, Annotation : — Refd. Re Berchtold, 
Berchtold v, Capron, [1923] 1 Ch. 192. 

439a. Interest In proceeds of sale of English 

freeholds.] — Re Berchtold, Berchtold v , 
Capron, No. 302, ante. 

440a. Will of Egyptian realty made by British 

subject domiciled In Egypt— Ottoman Order 
in Council, 1910, art. 90.] — ^A Moslem British 
subject domiciled in Egypt died in 1918 
possessed of propeHy which was all in Egypt. 
He was survived by his mother, who a<?cord- 
ing to the Moslem law of inheritance was 
entitled to a one-sixth share of his estate. 


-Succession. 

Deceased executed a will in the English form 
leaving all his property to his widow & 
children : — Held : having regard to the pro- 
viso to the above art. testator had no testa- 
mentary power over the share of his estate 
to which his mother was entitled by Moslem 
law. — BARTiiETT V. Babtlett, [1925] A. C. 
377 ; 94 L. J. P. C. 100 ; 133 L. T. 23, P. 0. 

440b, Will of Italian realty by British subject 

domiciled in Italy.] — Re Ross, Ross v. 
Waterfield, No. 457a, post, 

448. Add, Annotation : — As to (1) Refd. Re Berch- 
told, Berchtold v. Capron, [1923] 1 Ch. 192. 


PART VI. sect. 1. subject. 1. 

436 lU. .] — Where on the death 

intestate of an owner of land situate 
in S. his title Is subject to the Interest 
of a purchaser under au outstandiug; 
agreement for sale the interest of the 
deceased In the land is immovabie, not 
movable, property 3c. therefore, de- 
volved according to the law of S., & 
is to be administered by the repre- 
sentative of the estate in that province, 
even though the deceased died 
domiciled elsewhere. — He Bukkk 
Estate, fX928) l D. L. R. 318 : 22 
Sask. L. R. 142 ; [1927] 3 W. W. R. 
718.— CAN. 


property was recognised, & that land 
was real estate ; & also that, by that 
law, the devolution on intestacy of 
real &: personal property was the same : 
— Held : the land In Canada did not 
fall to be Included in computing 
legitim, in r»5Speot that, os it was 
immovable by the law of Canada, the 
suooession to it fell to be regulated by 
Canadian law, & the rteht of legitim 
did not form part oi that law. — 
Macdonald v, Macdonald, [1932] 
S. O. 79.— SCOT. 


PART VL SECT. 1. SUB-SECT. 2,— 
A. 


436 iv. ,] — In an action of 

accounting, brought by a daughter 
against her deceased father’s executrix 
for the purpose of ascertaining the 
legitim payable to her out of her father’s 
estate, the pursuer averred that her 
father at his death was the owner of 
laud in Canada ; that by the Canadian 
law applicable such estate vested In 
the owner’s personal representatives, 
Sc was dealt with Sc distributed among 
them as personal estate ; Be that Its 
value, therefore, fell to be added to 
deceased's movable estate in esti- 
mating the legitim fund. She ad- 
mitted that, by the local law, the 
distinction between real Be personal 


440 lit. Scotlish hologravh vnU 

of Irish t'ealiy.] — Held : a holograph 
\^11 of a British subject executed in 
Scotland according to the law of Scot- 
land, but not executed according to 
the formalities proscribed by Wills Act, 
1837, is Inoperative to convey regis- 
tered freehold land of a testatrix pur- 
chased under Land Purchase Acts 
(Ireland) Sc situate in Northern Ireland, 
such land being real estate although it 
vesta in the personal representative of 
the registered owner as If it were a 
chattel real, 8c though on intestacy the 
benefloial interest to it devolves as if 
it were personal estate. The doctrine 
of the ler situs applied thereto. — 
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M’Ginn r. Dklbeke (1926), 61 

I. L. T. 117.— IR. 

441 iv. — .] — Testatrix, who 

was domiciled In England, died pos- 
sessed of movable Sc immovable prop- 
erty in New South Wales. The exor. 
named in the will obtained a grant of 
probate in common form in England, 
&, as a person entitled to probate who 
was out of the jurisdiction, brought a 
suit in the Suiu'cme Ct. of New South 
Wales for the grant to his attorney of 
administration with the will annexed. 
The suit was contested by a caveator 
who claimed that the will was invalid : 
— Held : the validity of the wUl as a 
disposition of immovables & ea a title 
to administer them must be determined 
independently of the English grant, & 
the caveator’s objection should, there- 
foi'e. be heard & determined upon the 
merits. — Lewis v, Baxshaw (1936), 
54 C. L. R. 188 ; 9 A. L. J. 346 ; 42 
Argus L. R. 92.— AUS. 

sy. WiU of Chinese Buddhist domiciled 
in Burma — Whether Chinese customary 
law applicable^ Right to make MrQX*y-^ 
Obinese customary law governs the 
suooesston to tho estate of a Clhtoatoan 
domiolled to Burma. The right of the 
Ohtoeae to make wills has also been 
reoognlsed. — Chan Pyv v. Saw Sin 
(1928), L L. R. 6 Ran. 628.— IND, 



Vd. XI. — Conflict o! Laws. Cases 458— 490a. 


<tM. AM. Annotation : — R«{d. Be Boss, Boss v. 
Wttterfleld (1929), 46 T. L. B. 61. 

467. Add* AnnotationB : — Generally, Retd. Taxes 
Comr. V* tJnion Trustee Co. of Australia, Ltd., 
[1931] A. C. 258 ; Straits Settlements Com- 
missioner of Stamps V, Oei Tjong Swan, 
[1933] A. C. 378 ; Alberta Provincial Trea- 
surer V. Kerr, [1933] W, N. 205 ; Alberta 
Provincial Treasurer v* Kerr, [1933] A. G. 710. 

457a. .] — (1) The succession to movable pro- 

perty, wherever situate, is governed by the 
law of testator’s domicil, that is to say, 
the whole law of the country of domicil, 
including the rules of private international 
law administered by its tribunals. The 
inquiry in an English ct. before which such a 
question of succession comes is, therefore, 
what the cts. of the country of domicil 
would decide In the particular case. The 
result is that, where by the law of \ „ 

the succession to the movables of a testator | 
depends on the law of that testator’s 
nationality, an English ct. will hold that the 
succession is governed by the law of the 
nationality & not by the municipal law of the 
domicil. 

(2) The succession to the immovable 
property situate in Italy of an English 
testator domiciled in Italy ia to be determined 
by Italian law, namely, in the same manner 
as English Courts would determine it if the 
property belonged to an Englishman &> was 
situate in England . — Re Koss, Koss v. 


Waterfield. [1930] 1 Oh. 877 ; 99 L. J* Oh. 
67 ; U2 L. T. 189 ; 46 T. L, R. 61. 

Armoiation :~^A8 <o (1 ) & (2) ConSd. Re Aakew, Marjoribankfl 
U. Askew, [1030] 2 Cli. 260. 

461. Add* Annotations : — Retd. Re Rose, Ross v* 
Waterfield (1929), 46 T. L, R. 61. Refd. 
Papadopoulos v, Papadopoulos, [1930] P. 66, 

468, Add. Annotations : — As to {\) Consd. Re Ross, 
Ross V. Waterfield (1929), 46 T. L. R. 61. 
As to (2) Consd, Re Ross, Ross v. Waterfield 
(1029), 46 T. L. R. 61. 

407a, Law of nationality.] — Re Ross, Ross v. 

Waterfield, No. 457a, ante* 

468a. .] — English subject resident & dying 

in England, where his will was proved, but 
having debts & choses in action in Scotland ; 
— Held : the latter were distributable as the 
rest of his effects. — Thorne v. Watkins 
(1760), 2 Ves. Sen. 85 ; 28 E. R. 24, L. C. 

481. Add. Annotations : — As to (3) Consd. Re Ross, 
Ross V. Waterfield (1929), 46 T. L- R. 61 : 
Re Askew, Marjoiibanks v. Askew, [1930] 2 
Ch. 269. 

490. Add. Annotation : — Refd, In the Estate of 
Musurus, [1936] 2 All E. R. 1066. 

490a. — A Turkish woman 

domiciled in Turkey died intestate & without 
heirs in 1915, leaving {inter alia), certain 
personal property in England. The British 
Crown claimed that as this property was 
ownerless in Turkish law, it must be treated 
as hona vacantia. Th(3 Turkish govt, claimed 


PART VI. SECT. 2. SUB-SECT. 1.— A. 

453 lx. .} — Testator who had 

formerly resided in N.Z. went to 
Victoria, where according to an affi- 
davit filed by his exor. he acquired & 
at his death retained a domicil. The 
bulk of his property was invested in 
bonds & In mtsfes. of land in N.Z. : — 
Held : the mtgoe. were movable 

property, & the intestate auccesBlon 
to thorn was governed by the law of 
deceased’s domloil. — Re O'Neill, etc., 
[1922] N. Z. L. R. 458.— N.Z. 

468 X, . ] — War Stook National 

Wav Bonds are Imperial or British in- 
vestments, although administered in 
England, & whore testator was 
domiciled in Scotland : — Held : the 
effect of the destinations fell to be 
ascertained according to Scots law, & 
not according to English law. — 
OU.VNINOHJlM'S TnUSTEEfl V. CtrNNINQ- 
HAM, [1924] S. C. 581.--SCOT. 

453 xi. ] — A domiciled Scots- 

man died leaving a will In Scottish 
form, by which he conveyed his estate 
to Scottish trustees, & directed them 
to set aside a certain sum for the use 
of a liforentrix, & on her deatl) to pay 
a legacy out of it to a named legatee. 
He further directed that. In the event 
of the legatee predeceasing the period 
of division without leaving issue, the 
legacy should be paid to the legatee’s 
** nearest heirs." The legatee pre- 
deceased the llferentrlx without leaving 
issue. Both at the date of testator’s 
death ^ his own death he was a 
domiciled Englishman. On the death 
of the llferentrlx i-^Hdd : in the 
absence of any Indication of a oon- 
traiT Intention on the port of testator, 
the legatee’s heirs fell to be ascertained 
by the law of Ms doraloll, L«,, the law 
of England. — S mith’s TBusTEKfl 
C. 

sk. Effect of Lemtimavy .AcL]— The 
oommdnoement of Legitimacy Afst, 
1926, was Jan. 1, 1927. L. D. was 
bom in 1910. His parents wore 
married in 1911. At both the times 


of liiri bii'th & the marriage of his 
par(.‘nts L. D.’s father was domiciled 
in England. L. D. became legitiraote 
in England & Wales by virtue of the 
provinions of the said Act, on Jan. 1. 
1927, on which date his father was 
domlcih^d in New Zealand. L. P. had 
never been legitimated in Now Zealand 
under the t)rtmsi(ms of t)io Legitima- 
tion A(5t, 1908 (N.Z.). On originating 
Hunimons for deiernilnation whetixer 
L. L. was entitl'd to share in a legacy 
of cliI.OOO hetineal.hed by Ids grand- 
inoUior, who was domiciled in New 
Zealand, to her grandchihii-en living at 
her decease : ~Held : the stat-ns of 
legitiinoc'y conferred by the Legitimacy 
Act, 192(> (Eng.), upon L. D. could not 
he recognised in New Zealand as en- 
titling L. D. to share In a legacy given 
to legitimate gmndchildren Ixy the will 
of a testatrix domiciled in New Zea- 
land, as L. D.’s ftxther was not domiciled 
in Pingland at the date of the com- 
mencement of the said English statute. 
— He Davey% PuBLio Trustee v. 
Wheeler, 11937] N. Z. L. li. 50 ; 13 
N. Z. L. J. 31.— N. Z. 


in Burma, whose personal law ii 
identical with that of ** Chinese 
Buddhists." — Phan Tiyok: v. Lim 
Kyin Kauk (1930), I. L. R. 8 Ran. 
57.— IND. 

468 viii. ,] — Succession to the 

estate of a Chinese Buddhist domiciled 
in Burma, is governed by Clxinese 
customary law. — M a Sein Byu v. 
Khoo Soon Thye (1933), I. L. R. 11 
Ran. 310.— IND. 

468 ix. Effect of Legitimacy Act,] 

— The status of legitimacy, retro- 
spoctivoly conferred by Legitimacy 
Act. 1920, 10 & 17 Geo. V., o. 00. upon 
a child born in Enghind out of werllock 
i)ut whose parents, domiciled there, 
have subsequently married, cannot, be 
ro<‘ognised in Victoria as entitling siic.b 
child to sham, as one of the next of 
kin, in tiie division of an intestat.t's 
estAto in Victoria, when that Act. did 
not come into force during the life- 
time of the father of the child, though 
it was in operation at the dott^ of tle^ 
death of the intestate . — He Willia.m.s, 
OuRATOH OF Estates of llErjc V'-fo 


PART VI. SECT. 2, SUB-SECT. 2. 

468 vii. .] — Indian Succession 

Act, therefore, governs the succession 
to the estates of ** Chinese Buddhists. " 
whether bom in China or bom in 
Burma, who were domiciled & died in 
Burma. Even If " Chinese Buddhists " 
are Buddhists within Burma Laws Act, 
8. 13 (1), Chinese customary law cannot 
bo applied to their estates, because It 
la not Buddhist law. The law of 
justice, equity, &: good conscience 
must, therefore, be applied under 
Burma Laws Aot, s. 13 (3), & Indian 
Succession Act should govern the 
sucoessiou to the estates of " Chinese 
Buddhists," as being the law of justice, 
equity, & good oonsclence, in view or 
the foot that it is the general law^ o^f 
sucoeBsiOD In India & is tfi®, 
governs the sucoesslpn 
of all other Chinese domiciled & dying 


Persons v, Williams, ri93fj) V^. ].. h. 
223 : 42 Angus L, H. 318. - AUS. 

468 X. .1 — In 1901. d^ff , 

domiciled in Quebec, married d<'rH*U‘.<d 
lu Qiu'boc, no anlc-nurd, ial coiur-an 
l)eLng made. In i.ln' cfnrplr 

moved to Ouiario Avlicn' tbi'y 
domiciic.d until the >Mfc’,-; dc«ith m 
ULJ.'j r HcM : the cliaugt' id dMjm. il 
did not ailcet the (roinnumU'. T*ro})- 
ert created i)V the la.w (d Maobi-e A 
on the ^vd^‘'s death (he 
di.^vsrdvcd AT r>aftdieu took ]>Kuo. Put 
ItiO suC'ceKsloTi ol tlie wde hhare ot the 
coiumuidtr property na.s governed by 
the law hvr laKt. domxeil, . 
to no — -- ' I'lii'Dtdj, [19371 1 

IK u h! ilc ; o. II. i.-CAN. 

sd. I'tdesiate domiciled abroad Uxtvting 
shares in CanAuiian cormpemy’^Jssue a$ 
to oumcrehip of shares — By what cou^ 
determined.]— Re Fenwick (191 6h 36 
0. L. K. 29 ; 9 O, W. N. 227.— CAN. 
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that, under the law of the Ottoman Empire 
as it was in 1915, the property would have 
passed to the Bait ahmal, the treasury of the 
Moslems, which would have applied the 
propei'ty for the relief &; benefit of the Mos- 
lems, & that as the application of the pro- 
perty was thus limited to certain objects, it 
was impressed with something in the nature 
of a trust, & it was impossible to liken it to 
hona vamntiu, & it claimed the property. 
If for any reason the Bait al-m^l did not take 
any iminherited jjroperty, there was no 
ultimate right in anyone else : — Held : (i) the 
property was ownerless, & the limited applica- 
tion of the property under Turkish law made 
no difference to its character ; (ii) as the 
authority by which the TurMsh govt, 
claimed was in substance the same as that by 
which the British Crown claimed, tlie Crown 
was entitled to the pj operty as hoyia t)acant^M. 

-In the Estate of Mustjuus, [1930] 2 All E. R. 
1666 ; 80 Sol. Jo. 637. 

511. For the paragraph in the original volume 
substitute the following paragraph : — 

Share In proceeds of sale of freeholds — 

Held on trust for sale but not converted.] — 
An interest in the proceedings of sale of re^al 
estate settled upon a trust for sale, which 
has not been e:iecut-ed, is personal estate 
within Wills x\ct, 1801 (c. 114), s. 1. — Re. 
Lyne\s Settlement Trusts, Re Gibbs. 
Lvne r. Gibbs, [1919] 1 Ch. 80 ; 88 L. J. Ch. 
1 ; 120 L. T. 81 ; 35 T. L. R. 44 ; 03 Sol. Jo 
63, C. A. 

Annotation : — Befd. Re Berchtold, Bcrchtold v. Capron, [19231 
1 Ch. 192. 

517. Add* Annotation : — Consd. Re Ross, Ross v. 
Waterfleld (1929), 46 T. L. R. 61. 

521. Add* Annotation : — Folld. Re Ounnington, 
Healing v. Webb, [1924] 1 Ch. 68. ' 

526a. — By his will made in English 

form in England testator, who described 
himself as a British subject residing in 
France, bequeathed to his sole oxor., who was 
English, all Ids estate upon trust for con- 
version, (fe after payment of certain legacies 
to domestic servants, to divide all the residue 
of his estate equally between ten named 
legatees ; & if any of such legatees died in his 
lifetime the legaey was to belong to the issue 
of such person. Testator died in France, & 
his will was proved in England. Two of the 
residuary legatees died in liis lifetime, but 
neither left any issue. There was no realty 
Sd the property comprising the residue was 
in England. The residuary legatees were all 
Engli.sli. On a summons the domicil of 
testator at his death was held to be French. 
By French law there was no lapse of the shares 
of those legatees who had died, the sur- 


vivors were entitled : — Held : the domicil 
being French & there being no sufficient 
indication in the will, either express or implied, 
that testator desired that it should be con- 
strued by English law, the primd facie 
general rule applied, &; the will must be 
construed by French law. — Re Ounnington, 
Healing v. Webb, [1924] 1 Oh. 63 ; 93 
L.J.Ch.95; I30L. T. 308; 68 Sol. Jo. 1 18. 

528. Add. AnnoUttion : — As to (1) Refd. Re Man- 
ners. Manners v. Manners, [1923] 1 Ch. 220. 

536. Add. Annotation : — Consd. Favorko v. Stein- 
kopff, [1922] I Ch. 174. 

54-8a. .] — Funds in ct. standing to the 

credit of an infant, having a foreign domicil, 
ordered to bo paid out to her on her attaining 
the age of eighteen, being her full age accord- 
ing to the law of her domicil. — Re Schnapper, 
[1928] 1 Ch. 420 ; 97 L. J. Ch. 237 ; 139 
L. T. 42 ; 72 Sol. Jo. 137. 

1 549. Add. Annotation : — Consd. Adelaide Electric 
Supply Co. V. Prudential Assurance Co., [1034] 
A. 0. 122. 

563a. .] — Administration, with a copy 

of the will annexed, of a party domiciled in 
Scotland, granted, in conformity with the 
grant of the ct. of competent jurisdiction in 
Scotland, though great doubt entertained 
as to the correctness of the grant in Scotland. 
— In the Goods of Hendeil^on (1850), 2 Rob. 
Eccl.U4; 7Note8ofCa8e8.378; 163E.R 1271. 

574, Add. Annotation : — Refd. Re McLaughlin, 
[1922) P. 235. 

576a. Foreign grant to next of kin 

as administratrix.] — In following a foreign 
grant to the estate of a deceased person 
domiciled abroad, this ct. will make the 
English grant to the f)^rson clothed by the 
ct. of the domicil with the i^ower of adminis- 
tration “ no matter who he is or on what 
ground he has been clothed with that 
power.” Appet. for an English grant had 
been constituted administratrix by the ct. of the 
domicil of deceased. By a power of attorney 
given by the administratrix to obtain a gi'ant 
in this jurisdiction it appeared that by 
English law she was also entitled to a grant 
in the character of next of kin : — Held : her 
attorneys should take the grant for her as 
administratrix & not as next of kin. — In the 
Estate of Humphries, [1934] P. 78 ; 103 

L. J. P. 31 ; 150 L. T. 220 ; 50 T, L. R. 126 ; 
78 Sol. 3o. 83. 

5g0a. Foreign grant of will & unattested 

codicil — Followed.] — In the Goods of FoY 
(1839), 2 Curt. 328 ; 163 E. R. 428. 

587a. WIU made after death according to 

directions of deceased — Valid under Spanish 


PART VI. SECT. 2. SUB-SECT. 8.— 
D. (a). 


PART VI. SECT. 2, SUB-SECT. 3,— 
D. (b). 


PART VI. SECT. 2, SUB-SECT. 4.— 
A. (0). 


521 iv. .] — Re Ropek (Deceased), 

[19271 N. Z. L. B. 731.— N,Z. 


se. Governed hy lex situs — Where unit 
made ,] — The will of testatrix, who 
was a British subject & who at the date 
of her death was domiciled in Switzer- 
land, was drawn in Ontario relative to 
Ontario property &; during a visit by 
her to Ontario : — Held : testatrix 
wrote her will with reference to the law 
of Ontario & the law of Ontario as to 
the interpretation of her will should 
be applied . — Re WiLKisoN, [1934] 1 
D. L. B. 544 ; O. H. 6.— OAk. 


%m, " Heirs** — In Canadian will — 
Whether adopted children included .] — 
Where in a will of testator domiciled 
in British Columbia a gift of personalty 
Is made to a person “ or his heirs " & 
such person dies domiciled In a foreign 
country before the death of testator, 
the word ** heirs ** Includes an adopted 
child, whore imder the law of that 
country the effect of adoption Is to 
corner on an adopted child all the rights 
& status of a child bom in lawful 
wedlock. — PtUlCELL v. Hknurioks 
Marks, [1926] 3 D. L. B. 864 ; 

[19263 2 W. W. B. e89,--0AN. 
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SO. Grant tn attorney of exec^itrix .] — 
Where a testator domiciled In Quebec 
made an authentic will “ under the 
law of that province & the sole execu- 
trix resided therein & the attorney 
appointed by her filed a duly authenti- 
cated copy of said will with the Surro- 
gate ct. in Saskatchewan letters of 
administration with the will annexed 
were granted to him for the use & 
benefit of the executrix & until she 
should duly apply for Sc obtain probate. 
— Re PomiKR Estate (9ask.), [1929] 4 
D. L. B. 1080 ; 1 W. W. R, 904.— 
CAN. 



law— -Grant made .] — In the Goods of Osbobnbj 
( 1865), Dea. & Sw. 4 ; 26 K T. 0. S. 128; 

1 Jut. N. S. 1220 ; 4 W. B. 164. 

687b. S. P. In the Goods of Guttierbz (1869), 38 
L. J. P. & M. 48 ; 17 W. R. 742 ; sub nom. 
In the Goods of Gutieres, 20 L. T. 758 ; 33 
J. P. 636. 

590. Add. Annotation : — Consd. In the Goods of 
Grewe (1922), 127 L. T. 371. 

594. Add. Annotations : — Consd, lie Ross, Boss v. 
Waterfield (1929), 46 T. L. U. 61. Held. 
Re Annesley, Davidson v. Annesloy, [1926] 
Ch. 692. ' 

594a. — — A British born subject, 

domiciled in Malta, ha vine: made his will in 
England, according to English law, &; not 
according to the law of Malta applicable to 
wills made in that island, the ct. refused to 
pronounce against the validity of the will, 
there being no evidence to show that the cts. 
at Malta would consider it invalid, but rather 
the contrary. — Preke v. Freke (1847), 6 
Notes of Cases, 693. 

Annotation : — Consd. Re Rosa, Ross r. Wafcorfield (11)29), 4f» 
T. L.R61. 

606. Add. Annotation : — Refd. Velasco v. Coney, 
[1934] P. 143. 

610. Add. Amiotation : — Refd. Velasco v. Coney, 
[1934] P. 143. 

615. Add. Annotation: — As to (2) Folld. Re 
Cunnington, Healing v. Webb (1923), 68 
Sol. Jo. 118. 

621a. .] — Testator gave a 

" share of his residuary estate to trustees upon 
trust for sale & to stand possessed of the 
proceeds to pay the income to M. for life & 
then for such persons as she should by will 
appoint, & in default of appointment for her 
children at twenty-one in equal shares. M. 
married a German in 1880 & died in 1922, 
leaving two daughters who attained twenty- 
one. By her will, made in German form, she 
appointed the elder her heiress, the younger 
to receive only her legal portion : — Held : the 
will was an effectual exercise of the power. — 
Be Strong, Strong v. Meissner (1925), 95 
L. J. Ch. 22 ; 69 Sol. Jo. 693. 

621b. Revocation valid by lex domicilii — English 
law not complied with.] — Testatrix domiciled 
in Italy purported to exercise a special power 
to appoint English assets by a will validly 
executed according to English & Italian law 
alike. She subsequently revoked the will, 
complying with Italian law, but without the 
complete formality necessary for its revoca- 
tion according to English law. The appointee 
contended that a will exercising the power 
could be revoked only according to the for- 
malities imposed by English law. A party 
entitled to share in the appointed assets in 
default of appointment relied on the effectual 
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revocation of the will according to ItaJinii 
law : — Held : in the absence of authority the 
policy of the ct. must lean towards giving 
effect to the intention of testatrix & ought 
not to impose upon her as necessary a com- 
pliance with English requirements as to 
revocation which was unknown to the law 
of her domicil, the party entitled in default 
of appointment must succeed. — V biasco v. 
Coney, [1934] P. 143 ; 103 L. J. P. 76 ; 151 
L. T. 307 ; 50 T. L. R. 444 ; 78 Sol. Jo. 431. 

626a. Over stock representing proceeds of sale of 
real estate in England— & liable to be laid out 
In purchase of land.] — An Englishwoman, 
domiciled in France, having a general power 
of appoiiiirnont over a sum of stock, repre- 
senting a share of proceeds of real estate in 
England sold under the judgment in a parti- 
tion action, such proceeds being liable to be 
laid out in the purchase of land under Settled 
Estates Act, 1877 (c. 18), s. 34, by her will 
in the French language gave “ all her pro- 
perties & chattels {Unis les hiens et droits 
niobiliera) ” to T. absolutely ; — HeM : the 
will must be construed as disposing of 
everything in the form of personal estate 
over which testatrix had a general xK)wer 
of disposition, &; the fund being personal 
estate in form, it passed by the will. — Re 
Harman, Lloyd v. Tardy, [1894] 3 Oh. 607 ; 
63 L. J. Ch. 822 ; 71 L. T. 401 ; 8 R. 549. 

AnnoUtiion Re Sclielofleld, ScdioletleUl r. St. John 

Re Youne, Smith 8t. Jolm, [190^1 2 Ch. 408. 


838a. Infant beneficiaries — Power of administrators 
to postpone sale.] — W., domiciled in Ontario, 
Canada, died possesse(l of est ates in Canada, 
the United States of Amtirica, France & 
England. He left wills disx>osing of his 
estates in Canada, the United States & 
France, but no will could be found disposing 
of his estate in England, of adminis- 

tration were gi‘anted to his widow & plt^f. 
He left him surviving his wih» three infant 
children. Included in his English estate 
were a large block of shares in an English 
private co. According to the law of Ontario 
the sale of the portion of these .shares to which 
the infants were entitled could not be post- 
poned by administrators appointed in 
Ontario. The English administrators were 
anxious to postpone the sale of the shares, <fc 
pltf. took out this summons asking vyhetlun* 
thev were entitled, by virtue of Administra- 
tion of Estates Act, 1925 (c. 23), s. 33, fo 
postpone the sale : — Held : the English 

administratoi's were entitled to exercise 1 he 
power to postpone given to them by s^M-t. 
until they could get a good discliaT'Cv lV)r Mu* 
money in their hands from the 
beneficially entitled to it. — AV Wilks, Jveei ek 
iL Wilks, ?10351 Ch. 615 ; 101 L. J < h- 
153 L. T. 2.55 ; 51 T. L. Ih 430. 


PART VI, SECT, 3. 

631 iii. — The Sii promo 

Ct. haw no jnrlstlictlon to grant letters 
of adniinlatration of a deceased person 
domiciled in New Zealand but leaving 
no estate there.— MiNmiB, [1930] 
N. Z. L. R. S. 13; 0. L. R. 78; 12 
N. Z. L. J. 0.— N. Z. 


635 iv. .1 — Re Buhkk Kh- 

TATK, [192551 1 D. L. R. 318.— CAN. 

635 V. .]— Where there was 

an ad mlnLstration of the estate of a 
deceased person in South Australia wV 
also in Queensland the Queensland 
administrator merely collected certain 
moneys under a policy of assurance 
effected by deceased on his own life 


to\he Sndh Australian a( - 
inisl iMim * : — lldd : aii Act of tb^ 
iilli ‘Viist-raJiun I ‘avlnunent could 
crate* to (-niorce tJiO .->outh Auh- 
ilian luirnimslrafor to treat policy 
e ‘, wherever c<d ceded as pro- 
Ld under Polich's id'otection Act, 
57 FLOOP, IJ933J S. A. .S. R. 

AUS. 
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Part VII. — Contracts. 


639. To the cross-reference before this case add 
“ No. 1981a/» 

639a. .] — ntf. was received by defts., a 

British co., under a contract made in Detroit, 
to be carried in one of their steamships from 
New York to Southampton. The contract 
contained a clause that the shipowners should 
not be liable for loss, damage or delay to a 
passenger or his baggage arising from the act 
of God, or from causes of any kind beyond the 
carrier’s control, even though the loss, damage 
or delay might have bcien caused by the neglect 
or default of the shipowners* servants. It 
was further provided that all questions arising 
under the clause should be decided according 
to English law. A subsequent clause pro- 
vided that no claim under the contract should 
be enforceable against the shipowners unless 
a written notice thereof was delivered to them 
within three days after the passenger should 
be landed from the steamer at the termina- 
tion of her voyage. In the course of the 
voyage one of pitf.’s hands was injured by 
reason of the negligence of defts.* servants, 
but no written notice of any claim was given 
by pltf. within the time limited by the con- 
tract : — Held : the language of the contract 
showed that it was the intention of the parties 
that it should be wholly governed by English 
law ; the clause relieving defts. from liability 
for the negligence of their servants, though 
void by the law in force in Detroit, was valid 
& enforceable, by English law, but, applying 
the ejusdem ger^eria rule, the clause did not 
absolve defts. from liability for pitf.’s injury. 
— Jones v. Oceanic Steam Navigation Co., 
[1924] 2 K. B. 730 ; 98 L. J. K. B. 1053 ; 
132 L. T. 207 ; 40 T. L. R. 847 ; 69 Sol. Jo. 
100; 16 Asp. M. L, 0. 432. 

640. Add, Annotation ;-^Apld. Pass V, British 
Tobacco Co. (Australia) ( 1926), 12 T. L, li. 771. 

640a. Inclusion of provisions of local Ordi- 

nance.] — Certain parcels of oranges were 
shipped at Jaffa upon an Esthonian steamship 
for carriage to Hull. The ship was under 
time charter to a British firm, who ran a line 
of steamships called the Jaffa Union Line. 
The bills of lading, which were signed by 
directors of a Palestine corporation, the Jaffa 
Union Line, Ltd., contained the foDowing 
clause : “ This bill of lading wherever signed 
is to be construed in accordance with English 
law.** Pltfs. were Hull fruit merchants, two 
of whom were indorsees of certain of the bills 
of lading & ’sued as owners of the cases of fruit 
therein mentioned ; nine others had merely 
paid the freight & sued on an impUed con- 
tract with deft, sliipowners to deliver the 
cases in good order & condition according to 
the terms of the bills of lading. The Palestine 
Carriage of Goods by Sea Ordinance, No, 43 
of 1926, incorporated the rules relating to 
bills of lading adopted by the International 
Conference on Maritime Law held at Brussels 
in 1922-23, generally known as the Hague 
Rules. Clause 4 of the Ordinance was in 
the following terms : ** Every bill of lading 
. , . issued in Palestine which contains or 
is evidence of any contract to which the 
Rules apply shall contain an express state- 


ment that it is to have effect subject to the 
provision of the said Rules as applied by this 
Ordinance, & shall be deemed to have effect 
subject thereto, notwithstanding the omission 
of such express statement.” Pltfs.* action 
was in respect of damage &/or short delivery. 
Defts. set up various exceptions in the bills of 
lading, & pltfs. pleaded in reply that the 
contracts were ^ governed by the Palestine 
Ordinance ; that accordingly, notwithstand- 
ing the omission of a statement to that effect, 
the Hague Rules should be deemed to be 
written into the contracts, therefore, that 
the exceptions relied on were of no avail. 
The question whether the bills of lading were 
subject to the provisions of the Ordinance 
was set down for trial as a preliminary issue. 
The judge held tliat they were so subject, 
that all pltfs. were entitled to succeed on the 
preliminary issue. Defts. appealed : — Held : 
O) the express terms of the Ordinance, 
based on an international convention, could 
not be defeated by the msertion of a clause 
in the bills of lading that they were to be 
construed according to English law, & the 
bills of lading were subject to the provisions 
of the Ordinance ^ the Rules thereunder, 
with those terms read into them, should then 
be construed according to English law ; but 
(2) the ct. had not sufficient information as 
to the facts to determine the effect of that 
decision on the nine pltfs. who sued , on 
implied contracts, &, while the appeal would 
be dismissed, the judgment must be varied 
to that extent.— I'HE Toeni, [1932] P. 78 ; 
101 L. J. P. 44 ; 147 L. T. 208 ; 48 T. L. R. 
471 ; 18 Asp. M. L. C. 315, 0. A. 

Annotation: — As to (1) Distd. The St. Joseph, tl&33] P. 

119. 

' 640b. Agreement for contract to be subject to 
foreign law — Contract cancelled by decree of 
foreign Government.] — In May, 1903, pltf. 
took out a 20 year endowment life insurance 
policy with defts. for 10,000 roubles payable 
at delts.’ office in St. Petersburgh, & by the 
terms of the policy all promiiims were to be 
paid in Russia. Pltf. paid all the premiums 
m Russia down to 1017, & then in London 
down to 1919. By the terms of an Imperial 
Decree of the Russian Empire, dated July 7, 
1889, which were incorporated in the policy, 
it was provided (inter alia) that all disputes 
in connection with insurance operations 
should be settled according to Russian laws 
& in Russian cts, of justice. By a Mono- 
polisation Decree of the Russian Soviet Govt., 
dated Dec. 1018, insurance in aU its forms 
was declared a State monopoly, & in Nov. 
1919, a Decree of Cancellation abolished life 
assurance altogether in the Soviet Republic, 
& all existing contracts were annulled. In 
those circumstances pltf,, who was prevented 
by the above decrees of 1918 <fe 1919 from 
suing on the policy in Russia, brought an 
action in England for a declaration that 
defts, were liable to him under the policy ; — 
Held : the proper law of the contract was, 
according to the policy rules, the law of 
Russia, & the effect of the Cancellation 
Decree of Nov. 1919, was that the contract, 
if in fact there was any contractual nexus 
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left in existence between the parties after 
the Monopolisation Decree of 1918 came into 
force, was annulled, pltf. could not recover 
on it. — P bkby V. jB)QUiTABi.E Life Assuranob 
Society of TJ.S.A. (1929), 46 T. L. B. 468. 

641, Add. AnnotcUiona : — As to (2) Consd. Nihal- 
chand Navalchand v. McMullan, [1934] 1 K. B. 
171. Refd, N. V. Kwik Hoo Tong Handel 
Maatsch^pij v. Finlay, [1927] A. C. 004 ; 
Broken BLill Proprietary Go. v. Latham (1932), 
49 T. L. B. 137. As to (3) Refd. The Njegos, 
[1936] P. 90 ; B. v. International Trustee for 
Protection of Bondholders Akt., [1937] A. C. 
500. 

642. Add. Annotation: — As to (1) Consd. He 
Vocalion (Foreign), Dtd. (1932), 48 T. L. B. 
625. 

648. Add. Annotations : — ^Refd. Jones v. Oceanic 
Steam Navigation Go., [1924] 2 K. B. 730: 
N, V. Kwik Hoo Tong Handel Maatschappij 
V. Finlay, [1927] A. C. 004; The Njegos, 
[1936] P. 90. 

644. Add. Annotation : — As to (2) Refd. Cayzcr 
Irvine v. Board of Trade U920), 95 L. J. K. B. 
1054. 

645a. .] — The master of a North German ship, 

lying at Constantinople, entered into a 
charterparty with North German subjects, 
there resident, to carry a cargo to a port in 
the United Kingdom or on the continent, 
to be delivered to English consignees. The 
charterparty & the bill of lading given under 
it were in the English language, & it was 
stipulated that the ship should call at one of 


three ports of the United Kingdom for orders. 
The ship duly called at F., & was ordered to 
proceed to an English port to discharge *. — 
Held : as the intention of the parties as to 
what law should govern was to be gathered 
tvom the circumstances of the case, as the 
giving of the orders fixed the seat of the con- 
tract in England, the law of England applied. 
— The Wilhelm Schmidt (1871), 25 L. T. 
34 ; 1 Asp. M. L. G. 82, 

Anrudaticma The Adriatic (1931), 47 T. L. R. 638. 

Refd. The San Roman (1872), L. R. 3 A. & B. 683 ; The 
Dannebrog (1874), 31 L. T. 769. 

646. Add. AnnoUUimui : — Apld. Jones v. Oceanic 
Steam Navigation Go., [1924] 2 K. B, 730. 
Consd. The Adriatic (1931), 47 T. L. B. 638. 
Expld. & Distd. The Tomi (1932), 48 T. L. B. 
471. Consd. The Njegos, [1936] P. 90. Refd. 
N. V. Kwik Hoo Tong Handel Maats- 
chappij V. Finlay, [1927 1 A. 0. 604, 

647. Add. Ayinotation : — Refd. International 
Trustee for Protectioti of Bondholders Aktien- 
geseUschaft v. B. (1935), 154 L. T. 56. 

(c) Application of Lex loci solutionis (Vol. XI., 
p. 392). 

650a. Contract by State — Loan.] — When the Govt, 
of a State contracts a loan in another country, 
the contract is governed by the law of the 
State whose Govt, contracts the loan, &: not 
by the law of the country in which the con- 
tract is made. — Smith v. Weguelin H869), 
L. B, 8 Bq. 198 ; 38 L. J. Ch. 465 ; 20 L. T, 
724 ; 17 W. R. 904. 

Annotations : — Folld. International Trustee for Protection of 
Bondholders Aktlengesellschaft v. R. (1936), 164 L. T. 66. 
Refd. Goodwin v. Kdbarts (1876), 1 App. Cas. 4 76. 


PART VII. SECT. 2, SUB-SECT. 1,— 
B. (a). 

sc. Contract relaMng to foreign im- 
movable — Application of lex sitiis .] — 
Pltf., a 00 . Incorporate in Victoria, 
whose principal office was situated in 
Victoria, by an ajgreonient in writing 
made in Victoria, a^eed to sou 
a station property, together with 
chattels, in New South Wales to 
persons resident in New South Wales, 
as agents for a oo. to bo formed. The 
T^oposod CO. was incorporated in 
victoria. It adopted the contract, & 
was subsequently joined as deft, in an 
action in the Supreme Ct, of Victoria 
by pltf. CO. for instalments of purchase 
money & interest on the iinp^d balance 
of purchase money. Pltf. co, & deft. 
00 . wore both registered in New South 
Wales for the piumose of carryli]g on 
business there. The contract of sale 
provided that it should be stamped, St 
it was in fact stamped in New South 
Wales. The p^urchaso money was 
payable in Victoria : — Held : the 
proper law of the contract was the law 
of Now South Wales : the Moratorium 
Act. 1930-1931 (N.S.w,), consequeutly 
applied, 8c the personal obligation was 
extinguished by that Act. — 
Pastobax Oo. PnopmjsTAJiY, Ltd. v. 
Moolpa Pastoral Oo. I^pribtary, 
LTD. ; Moolpa Pastoral Oo, Pro* 
priktary, Ltd. v. MoKindlay, ri933J 
Ai™ L. R. 401 ; 7 A L. J. 167 ; 48 
0. L. R. 665,— AUS. 


PART Vn. SECT. 2, SUB-SECT. I.— 
B. (b). 

862 vi. — Assessment of damages.) 
— The right to damages for breach of 
a contract made in a foreign country 
6c to bo executed there is governed 
by the lex loci c&ntractus Sc not by the 
lex fori . — Livjjslbt v. Horst. (1924J 
S. d R..606 ; fl9263 1 B. L. R. 169 ; 
affg. B. O. sub nom. Horst v. Hvrslky. 
11924] 2 B. L. 1002 : 11984] 4 


W, W. R. 443 ; 34 B. O. B. 19.— 
CAN. 


652 vii. .] — Lucas Sc Co. v. 

Moncton Supply Co., U9241 4 D. L. R. 
376.— CAN. 

662 viil. .] — The validity of a 

contract must 1)6 decided by the law 
of the place where it was made. If 
valid there, it will be held valid every- 
where, by the tacit or implied consent 
of the parties. The law of the transfer 
of negotiable Instruments rests on this 
foundation. — H anson v. OoLLE'rrK 
(1931), 5 M. P. R. 863.— CAN. 

652 lx. .] — A contract of con- 

ditional sale having been made in 
Saskatchewan Sc the goods sold there- 
under, a motor oar, having been de- 
livered there : — Held : in the absence 
of proof of a contrary intention, the 
rights Sc obligations of the parties were 
governed by the law of Saskatchewan. 

The car was seized in Alberta on 
default by the buyer Sc resold ; & 
an action was brought in Saskat- 
chewan to recover the deficiency on 
the resale : — Held : the fact that the 
car had been seized in Alberta did not 
render Extra-Judicial Seizures Act of 
that province, which had not been 
compUod with, applicable to prevent 
the recovery of the deficiency, where, 
at least the action lor the deficiency 
was brought, as it was in this case, in 
Saskatchewan. Qu. : whether the 
non-compliance with said Act would 
have prevented recovery had the 
action been brought in Alberta, — 

COMHEROIAL OOBPN, SUOUIUTIBa, LTD. 

V. NictholsIoi’hbrwise Butterfield), 
[19331 1 W. R. 484 ; 3 D. L. li. 
66.— CAN. 


662 X. — —.1— The rights Sc llablli- 
ee, as distinguished from the re- 
ledles, of the parties to a meroantllo 
>ntraot must be determined by the 
roper law of the oontmot ; widch Is. 

the lex loci oontrf^ue, a 
whffth annHos with par- 
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tioular force when the contract is to 
be performed wholly in the country 
wherein it is mode. On the other 
hand, whatever relates to the remedy 
which may bo enforced is governed 
by the lex fori, for litigants must take 
the procedure as they find it in the 
oountry in which they sue. — B ond- 
holders Securities Oorpn. v. Man- 
ville. [19.33] 3 W. W. R. 1 ; 4 D. L. R. 
679.— CAN. 


662 xi. .] — By au agreement in 

writing made In Victoria between pltf., 
a Victorian co. carrying on business In 
Victoria, Sc P., a resident of New South 
Wales, P. agreed to repay in Victoria 
all moneys due by him to pltf. & to 
execute securities for the same over 
his station property situate In New 
South Wales. Payment of the moneys 
was guaranteed by defts., who resided 
In Victoria, In on action on the 
guarantee defts. pleaded that the rights 
of pltf. were barred by reason r)f the 
Moratorium Acts cjf Now South Wales ; 
— Held : the rights of the parties in 
the action were not to 1 m) asoertaincii 
by reference to the law of New Sei'lii 
Wales. — D ennvs LASCKLLf:s, r/n>. r. 
Borchard. [193.1] V. L. 11. 4 6 ; 

L. R. 128.— A US. 


sn. Ojfer made accepted hy 
CkfVftned by law of eoanfrp of offeror . I — 
Renfrew Ploc^k Mill‘d r . S 
(1928), y. R. 4r> K. n. 29.- CAN. 


sp. Morff/nye.l—Whoro a of 

,nd III New Is celJaCnraliy 

scured by an equU^ijie ot an 

iterest in land tn Kiigland, both boing 
reouted in New Zealand by parties 
lere resident tc tlomieiled, & socurlng 
onoys adyauced A repaj^able in Now 
jaland, the law of the contract to bo 
mliod is the ler hwi contractus, Sc not 
e lex situs. Accordingly, the Mort- 
gora Relief Act, 1931, applies both 
the mtge. & the collateral security.— 

> T n'r\ A A MnTl'Tfj Araw 



Oises 658»— 694a. Ekolish akd Empire: Digest Supplement. 


Before 669 add as follows 

658a« General rule,] — Where a contract made in 
one country is to be performed in another, the 
law governing the contract is the law of the 
country where the performance is to take place. 

A contract for the sale of goods, made in 
Malta, was to be perfoimed by the delivery 
of the goods on board a ship at Gibraltar 
selected by the purchaser : — Meld : as from 
the moment of such delivery, the vendor 
had no further control over the goods, had 
parted with their possession of & property 
in them, & the purchaser had, after their 
aiTival in Malta, dealt with them in a manner 
inconsistent with the ownemhip of the 
vendor, he had no right to reject the goods 
& rescind the contract, which was governed 
by the law of Gibraltar. — Benaim Co. v. 
Debono, [1924J A. O. 514 ; 93 L. J. P. C. 
133 ; 131 B. T. 1, P. C. 

Annotation : — Reid. Broken Hill Proprietary Co. v. Latham, 
11933] Ch. 373. 

664. Add. Ajinotaiion : — Refd. Ilepublica de 
Guatemala v, Nune/., [1927] 1 K. B. 669. 

668. Add. AriJiolaiiona : — Rcfd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669; Re 
Visser, Holland v. Drukker, [1928] Oh. 877. 

669. Add. Annoiaiion : — Refd. Republica de 

Guatemala v. Nunez, [1927] 1 K. B. 669. 

670. Add, Annotations : — Consd. Republica de 
Guatomala v. Nunez, [1 927 J 1 K . B. 669. Refd. 

Visser, Holland r. Drukker, [1928] Ch. 877. 

672. Add. Annotaiion.8 : — Consd. Nihalchand 

Navalchand v. McMullan, [1934] 1 K. B. 171. 


Refd. Parr, Sihith v, Messers, [1928] 1 K. B. 
397. 

676. Add. Annoiaiion: — Refd. Russian Com- 
mercial Industrial Bank v. Comptoir 
D* Bscompte de Mulhouse, [1923] 2 K. B. 630, 

683. Add. Annotation : — Refd. The Colorado, [1923] 
P. 102. 

684. Add. Annotation : — Generally, Refd. Grein v. 
Imperial Airways, Ltd., [1936] 2 All E. R. 
1258. 

688, Add. Annoiationa ;-^Refd. Benaim v. Debono, 
[1924] A. 0. 514 ; Broken Hill Proprietary 
Co. V. Latham, [1933] Ch. 373 ; International 
Trustee for Protection of Bondholders Aktien- 
geseUschaft R. (1935), 154 L. T. 56. 

689a. Agreement by German In Germany — 

Enforcement by third parties.] — Hartmann 
V. Koniq (1933), 50 T. L. R. 3,14, H, L. 

691a. Charterparty in English — Entered Into 

by master of German ship with Germans 
abroad — To take cargo to England.] — The 

Wilhelm Schmidt, No. 045a, ante. 

692. Add. Annotation : — Consd. The Adriatic 
(1931), 47 T. L. R. 638. 

694. Add. Annotations : — As to (2) Consd. The 
Adiiatic (1931), 47 T. L. R. 638 ; The Njegos, 
[1936] P. 90, 

694a. Charterparty made in Egypt — Docu- 

ments & consignees English — Ship Swedish.] 

— By two freight engagement notes made in 
Egypt between pltfs., a firm carrying on 
business in Egypt, defts., a British co. 
with a branch otfice in Egyx^t, pltfs. agi‘eed 


sq. Contrat'l of ao^ni o.ppoi,nted in 
fSofiUiuij — To purrhasf cotton in .Vcw 
York or Livfrp</ol.\ - Where a person 
in Bombay einployti another person in 
Bomiuy as oominiriHlon ai?eat to effect 
tiuiisactiiiUB of pnrehaHO & sale of 
cotton in New York or Liverpool, the 
transactions are not governed by the 
Bombay Cotton Contracts Act XIV. 
of 1922 & the bye-laws thereimder. — 
PinojsiiAW V. Baxdkali Ismail & 
Co. (1031), 1. L. It. 57 Bom. 225.— 
IND. 


PART VIL SECT. 2, SUB-SECT, 1.- 
B. (c). 

m. Head now “ 658a i,” 


PART VII. SECT. 2. SUB-SECT. 2. 

ti, .]-“The weight of authority 

supports the view that capacity to 
enter Into an ordinary mercantile con- 
tract is governed, not by the lex 
domicilii, but by tlie lex lad contractus. 
Therefore judgment cannot be re- 
covered hero against a married woman 
08 maker of a promissory note if under 
the lex lod contractus d married woman 
is not legally oompotent to make a 
promissory note.— Bondholdeils Sk- 
ounrnES Corpn. v. Maxvili.k, [1933] 
3 W. W. K. 1.— CAN. 


PART VII. SECT. 2, SUB-SECT. 4,— A. 

677 iv, .) — The obligations of 

tnistees of a deed to sooure payment 
of a bund issue were held to bo governed 
by the law of British Columbia, 
although the trustees wero resident 
in Oregon, U.S.A., where the contract 
was made in British Columbia & was 
substantially to be performed there. 
The property also was situated, & the 
mtgor. resident, in British Columbia. — 
llAFtlUS iNVpy^TTVrKNTS, LTD. V. SMITH, 
[1934] 1 D. I.. II. 748; 48 B. C. R. 274. 
- CAN. 


8 t. Jurisdiction of court to enforce — 
Contract to be performed abroad — 
Defendants resident within jurisdiction.] 
— Where defta. in a suit reside in this 
country & the principal office of pltfs. 
is in England, & a contract is entered 
into there between the parties which Is 
to be executed in New' York, a suit in 
respect thereof may bo instituted in 
this Province. — DriiErT Cable Co. v. 
Dominion Teleokaph Co. (1881), 28 
Or. 648 ; (1883) 8 A. K. 416.— CAN. 


PART VII. SECT. 2, SUB-SECT. 4.— 
B. (b). 

f i. jneorporation of 

Harter Act.] — Pltf. contracted with 
deft, ship for the carriage of a cargo 
of wheat from Buffalo to Montreal. 
Pltf. was an American, the ship was an 
American ship, & the contract w'us 
made in the United States. Deft, 
alleged that the contract or bill of 
lading was issued subject l,o the 
Harter Act, the terms & conditions of 
which applied to & formed part of such 
contract, while pltf. alleged that as 
this Act was not referred to or made 
part of the contract it did not apply : — 
Held : the obligations of the parties 
under this contract were governed by 
the laws of the United States. Under 
the laws of the United States the 
Harter Act did not need to be referred 
to In the bill of lading to become bind- 
ing on the parties, & said Act was to he 
applied in this case. — J. BtcfiAUDSON 
& Sons, Ltd. v. SS. BcraLiNOTON 
(Quo, Adm.). [1931] S. C. K. 96; [1930] 
4 D. L. R. 627 ; ajTff., 11929] Ex. C. R. 
186.— CAN. 

fii. .) — Each of two 

bills of lading, which were similar, for 
certain goods to be carried from the 
United Statos of America to the Irish 
Free State in a ship, the property of 
the United States Shipping Board, 
stated that the shipments were subject 
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to all the terms & provisions of, & all 
the exemptions from liability con- 
tained in, the Harter Act, an Act of 
Congress of the United States of 
America : — Held : the bills of lading 
were American contracts, & as such 
should bo construed by American law, 
& that law must be proved or admitted 
before the ct. would be competent to 
decide the questions of law submitted 
in the special case. — Mac Nam aha v. 
S.8. Hatteras, [1931] I. R. 337.— IR. 

f iii. .] — The con- 
tract of carriage in question herein 
was made In the United States of 
America, both pltfs. were United 
States oorpna., & the contract con- 
tained a clause valid & necessary 
according to such law, but not neces- 
sary under the Canadian or English 
law. Moreover, the insurance certi- 
ficates issued by one of pltfs. contained 
an express reference to the Harter 
Act, a law of the United States which 
the pltfs. now oontetid should not be 
applied : — Held .* In the above clr 
cumstanoes, inasmuch as the intention 
of the parties Is to govern, It must be 
presumed that the paHies to the con- 
tract Intended to be governed ^ the 
law of the United States (the Harter 
Act), & that such law ap^iod. The 
best criterion of what law is to be 
applied Is to be found In the intention 
of the parties, & where such intention 
Is not expressed it Is to be gathered 
from the terms of the contract itself 
& from the surrounding circumstanoes. 
Whore a bill of lading contains special 
clauses, not necessary or valid under 
other laws, but necessary Sc valid 
under the laws of the country where 
the contract was made, the parties 
are presumed to have contracted sub- 
ject to the law which gives effect to 
such clauses. — Bunge North Ameri- 
can Grain Corpn. & Fire Assoon. 
OF Philadelphia v. S.B. Sharp, 
119331 Kx. O. R. 75.— CAN. 



to reserve room for certain cottonseed for 
sidpment to London by a steamer to be 
specified. TJnder a charterparty made be- 
tween tbe owners of the Swedish steamship 
A* & pltfs. as charterers the A, loaded the 
cargo at Alexandria for delivery in London ; 
& pltfs.* ‘‘as agents only*’* issued bills of 
lading whereby the cargo was to be delivered 
in London to, the order of the defts. on pay- 
ment of freight by them at the specified rate. 
In the course of the voyage the A. came into 
collision with another vessel, & was so badly 
injured that she had to be towed to Cadiz, 
where she was foimd to be a constructive 
total loss. The cargo, accordingly, was 
discharged at Cadiz Sc delivery was taken 
there by defts. Pltfs., suing on behalf of the 
shipowners, claimed distance (i.s. pro rata) 
fi'eight, which they alleged was payable either 
under the law of the flag (Swedish) or the 
lex loci contractus (Egypt). Defts. alleged 
that the law of England applied, under which 
pro rata freight is not payable i — Held : all 
the authorities showed that the best criterion 
of what law was to be applied was to be 
found in the intention of the parties. Sc, if 
the parties intended otherwise, the pre- 
sumption was rebutted that a contract for 
the carriage of goods by sea was governed 
by the law of the flag ; looking at the circum- 
stances broadly, Sc having regard {inter alia) 
to the facts that all the documents were in 
English &: on English forms, that delivery 
Sc payment were to bo in England, the freight 
engagement notes did not specify a ship of 
any particular nationality, defts. were a 
British firm, & the British position in Egypt 
had for many years been predominant, the 
inference was that the parties, who as business 
people must be taken to have intended what 
was most convenient, intended English law 
to apply ; & consequently the claim for 

distance freight failed. — The Adriatic, [1931] 
P. 241 ; 100 L. J. P. 138 ; 145 L. T. 580 ; 47 
T. L. R. 638 ; 18 Asp, M. L, 0. 259. 

Annoiations : — Consd. The Njepros, [1936] P. 90. Rdfd. 

The Toiia (1932), 147 h. T. 208. 

-- — Charterparty governed by English law — 
Incorporation of charterparty in bill of lading.] 

— See Arbitration, No. 141a, ante, 

697a. Delivery of goods against hill of lading 

— Property in goods passing by contraot with 
third party.] — In Jan. 1929, pltfs., the 
Government of Guatemala, purchased aero- 
planes Sc war material from a French firm 
in Paris for delivery at Guatemala City. By 
the contract of sale the goods were to be 
accepted by the purchasers before departure 
from the sellers’ works, Sc payment therefor 
was to be made as to 34 per cent, by cash 
with order Sc as ’to the balance of 66 per 
cent, by a confirmed irrevocable credit with 
a firfet-clasB bank. The sellers undertook to 
insure the goods Sc also arrange for their 
transport to Guatemala City via Puerto 
Barrios. For these transport services the 
Itfs. agreed to pay a lump sum. The sellers, 
y their agents in Antweip, chartered the 
Norwegian steamship St Joseph, owned by 
defts. for the transport of a portion of the 
i goods from Antwerp to Puerto Barrios. By 


ToL SX — Conflict Laws. Oases 694a— 7^^ 

the biU of lading, which was mainly in Eng* 
lish, the goods were to be delivered unto the 
“ Gouvemement de Guatemala or to his/their 
assigns.” The bill of lading contained no 
reference to the Hague Rules or to the 
article of the Belgian Code which embodied 
those rules. On the arrival of the ship at 
Puerto Barrios pltfs. presented the bill of 
lading Sc took delivery of the goods, winch 
were then sent on by rail to Guatemala City. 
The goods were found to have been damaged 
during sea transit by reason of the bad 
stowage of a part cargo of x^atent fuel also 
carried in the St. Joseph, Sc the Guatemala 
Government sued the shipowners for the 
deunage. The shipowners admitted liability, 
but contended that their contract with pltfs. 
was governed by Belgian law, which em- 
bodied the Hague Rules, Sc that therefore 
their liability was limited ; — Held : tliat 
pltfs. became the owners of the goods by 
acceptance, Sc payment to the sellers, before 
shipment, Sc not as consignees or indorsees 
of the bill of lading within the meaning of 
BiUs of Lading Act, 1855 (c. Ill) ; the only 
contract between pltfs. Sc defts. was made 
by pltfs.’ offering the bill of lading to the 
shipmaster Sc getting delivery of the goods, 
Sc it was a contract made in Guatemala, with 
which no Belgian bad anything to do, 
except as agent ; pltfs. were bound by the 
terms contained in the bill of lading Sc 
nothing more ; there was nothing to show 
that either party intended or contemplated 
the application of Belgian law to the con- 
tract, Sc it was impossible to import into 
such a contract, between such parties, a 
term of Belgian law to which no reference 
was made therein j even if the contract was 
made in Antwerp, Sc pltfs., by taking de- 
livery, incurred the same habiliti^ as the 
shipper, who took the bill of lading, they 
only incurred a liability to which the section 
of the Belgian Code had no application, for 
it could not be that a document which, in 
its inception, had nothing to do with Belgian 
law could afterwards become subject to it ; 
Sc, therefore, there must bo judgment for 
pltfs. on their claim, subject to a reference. — 
The St. Joseph, [1933] P. 119 ; 102 L. J. P. 
49 ; 149 L. T. 362 ; 49 T. L. R. 367 ; 18 

Asp. 375. 

699. Add. Annotaiions: — Consd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. Apld. Kursell 
V* Timber Operators & Contractors (1926), 
95 L. J. K. B. 669. Consd. Foster v, Driscoll, 
Lindsay t?. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470 ; Adelaide Electric 
Supply Co. V. Prudential Assurance Oo., 
[1934] A. C. 122 ; International Trust^ic for 
Protection of Bondholders AktiengesellscJiaft 
V, R. (1935), 154 L. T. 66. Refd. Equitable 
Trust Co. of New York v. Henderson (1930), 
47 T. L. R. 90. 

702a. Contract between foreign broker & 

EngUsh broker—Right of cancellation as 
between foreign broker & principal— Governed 
by lex loci contractus.]— By English law, an 
underwriter acknowledging in a policy oi 
marine insurance that the assured has paid 


^ PART VII. SECT. Z, SUB<*S£GT. 4.— B. (oH 

Toi 1. Mmim pqHcp — Governed by kx loci contraokte,) — PxTnBitBON v. OoimNBirrAX. Inburanok Oo. (1859), 18 U. 0, B. 9. 
OAH. 
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the premiums, the policy cannot be cancelled 
by the insurance broker on the ground that 
he has not received the premiums from the 
assured, without the authority of the 
assured. But where a Canadian assured 
instructs in the United States an American 
insurance broker to effect an insurance in 
England, which he must do through an 
English broker, the law applicable on this 
question of right of cancellation is that of the 
country where the relation of principal & 
agent is created — ^that of the United States. 
In such a case, the English broker, who is 
liable to the English imderwriter for the 
premium, cannot sue the assured, but looks 
to the American broker, who, in turn, looks 
to the assured for payment : — Held : the 
question in such a case was one of foreign 
law — here, that of New York State — & 
therefore of fact ; the ct. accordingly found 
that the American broker could cancel such 
a policy on the groimd that the assured had 
failed to supply him with the premium, with 
the assent of the underwriter, but without 
the assent of the assured who had failed to 
pay the premium. — Ruby S.S. Corpn., Ltd. 
V, Commercial Union Assurance Co. (1933). 
150 L. T. 30 ; 39 Com. Cas. 48 ; 18 Asp. 
M. L. C. 445, C. A. 

702b. Reinsurance with foreign company — 

No policy issued.] — Maritime Insurance Co., 
lyTD. V. Union Von Assbcuranz, 1865 (1935), 
79 Sol. .To. 403. 

703a. Policy effected In England by 

foreigner — With foreign company through 
English office.] — Pltf. co. was incorporated 
by special Act of the Legislature of New 
York, h had its central office & the bulk of 
its assets in New York. The co. had a 
branch in Ix)ndon &; in most of the capitals 
of Europe, the branch in Paris being its bead 
office for Europe. The general manager of 
the London branch had no general authority 
to issue policies in this country. Certain life 
policies signed by the president & secretary 
of the co. & countersigned by the general 
manager for Europe, were issued in London 
to German nationals before the outbreak of 
the war. The policies were not under seal. 
Hie policy moneys were expressed to be 
payable in Tx)ndon, but all premiums were 
payable either at the central office in New 
Y ork or at the office where the insurance was 
payable. & proofs of death were to be furnished 
at the Now York office. An indorsement on 
the policy provided that it should be con- 
strued according to English law : — Held : 
it was permissible & necessary to look at 
the terms of the contracts & to determine 
from them at what place the debts would be 
recoverable i applying that test in the present 
case, the debts were recoverable in lx)ndon 
where they were expressed to be payable. — 
New York Ijtfb Insurance Co. v. Public 
Trustee, [1924] 2 Oh. 101 ; 93 L. J. Ch. 
449 ; 131 L. T. 438 ; 40 T. L. B. 430 : 68 Sol. 
.To. 477, 0. A. 

Jnnotationa : — ^Refd. Swedish Central Ry. v, Thompson, 
rift24l 2 K. B. 266; Rennblica d© Guatemala i;. Nunes, 
[1927] 1 K. B. 669 ; Re Russian Bank for Forolgm Trade, 
[1933J Ch. 746. 

705. Add. Annoiaiion : — As to (1 ) Refd. The 
Colorado, [1923] P, 102 ; The Zigurds (No. 1) 
(1932), 48 T. L. B. 556. ^ 


705a. Insurance against loss by forged document — 
Governed by English law — Insurance In 
London — Business carried on In New York.] — 

Pltfs., who carried on business in New York, 
took out a policy of insurance in London 
against loss which they might incur by having 
acted upon any document which might prove 
“to have been forged.” During the currency 
of the policy pl&s. were induced to lend 
money to a firm by a document containing a 
false statement of the firm's assets & liabili- 
ties. Before the whole of the loan had been 
repaid the firm became bkpt., <te the pltfs. 
sued an underwriter on the policy. By the 
law of the State of New York forgery includes 
“ a false statement of financial condition.” 
A member of the firm had since been con- 
victed in New York of forgery. Pltfs. con- 
tended that the word “ forged ” in the 
policy must be construed by the law of New 
York where the loss occurred, & that there- 
fore it was immaterial if the document was 
not a forgery according to English law : — 
Held : even if the document was a forged 
document according to the law of New York 
the word “ forged ” was used in the policy 
merely to describe an existing state of fact 
& not as a term of art to be construed accord- 
ing to the law of the place where the loss 
happened, & accordingly the action failed. — 
Equitable Trust Co. op New York v. 
Henderson (1930), 47 T. L. R. 90. 

707a. Governed by lex loci rel sltse — Lease executed 
In France — Relating to land in Chile.] — St. 

Pierre v. South American Stores (Gath 
& Chaves), Ltd., No. 756a, pod, 

709. Add. Annotation : — Held. Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

709a. Contract cancelled by decree of foreign 

Government.] — Perry v. Equitable Life 
Assurance Society of U.S.A., No. 640b, ante. 

711. Add. Annoiaiion: — As io (1) Refd. The 
Colorado, [1923] P. 102. 

718. CUations ”5 De G. M. & G. 604” 

read ” 1 De G. M. & G. 604.” 

719. Add, Annotation : — ^Refd. The Colorado, 
[1923] P. 102. 

721. Add. Annotation : — Generally, Refd. Ruby 
S.S. Corpn., Ltd. v. Commercial Union 
Assurance Co. (1933), 150 L. T. 38. 

730. Add. Annotation : — DLstd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1 K. B. 470. 

732. Add. Annotation : — ^Dlstd. Poster v, Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

732a. Goods to be smuggled Into foreign 

country — Not enforceable in England.] — F., a 
financier, L., a distiller, D. M., a firm of 
shipbrokers, & one A. were minded to load 
a ship with a cargo of whisky to be carried 
across the Atlantic & eold in the U.S. or at 
some point from which it could easily be 
smuggled into the U.S., in violation of the 
laws of that country, D. & M. entered into 
a contract to buy a steamer for £2,565 ; F. 
advanced £260 as a deposit on the purchase. 
On Oct. 26, 1027, an agreement was entered 
into between F., L. D. & M., whereby L. 
agreed to sell to D. ^ M. 7,500 cases of whisky 


.1— Re Hbwitt & Hewitt (Ont.) (1918), 14 O.W. N. 800 ; 43 D, L. B. 716.— CAN. 
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at ils, a case free on board at Leith or 
Glasgow to be delivered ex warehouse not 
later than Nov. 26. D, &: M. wore to take 
delivery on board a vessel of a regular line 
of steamers. Payment was to bfe made by a 
bill for £5,600 drawn by F., accepted by A. 
& indorsed to L., & a second bill for £4,812 
accepted by A. & D. & M., both bills to be 
payable ninety days from Nov. 26, to be 
drawn & accepted on Oct. 26, & handed to L. 
to hold as security until he should hand the 
shipping documents or delivery order from 
bond on or before Nov. 26. L. agreed to lend 
D. &, M. £2,600 (£1,000 at 8 per cent, per 
annum & £1,500 at 40 per cent, per annum 
interest-) for the purchase of the steamer, the 
loan to be secured by a first mtge. on the 
steamer. F. agi‘eed to lend D. M. £1,000 
at 40 per cent, per annum interest to be 
secured by a second mtge. on the steamer. 
D. & M. agreed to insure the steamer for 
£1,000 against all risks including seizure or 
confiscation & £2,600 against marine risks 
. & deliver to L. cover notes for £1,500 & £1 ,000 

& to F. a cover note for £1,000. F. & L. 
agreed jointly to underwrite the insurance 
for £1,000 against confiscation at a figure to 
be agreed in the event of the ordinary market 
rate exceeding thirty guineas per cent. D. 
& M. agreed io provide £1,600, the estimated 
balance required for the equipment of the 
steamer for the voyage ; — Held : the object 
to be attained by this agi'eement being a 
breach of international comity, the agree- 
ment was contrary to public policy & void. — 
Foster v. Driscoll, Lindsay v. Attfield, 
Lindsay v, Driscoll, [1929] 1 K, B. 470 ; 98 
L. J. K. B. 282 ; 140 L. T. 479 ; 45 T. L. R. 
185, 0. A. 

Annotation: — Refd. Carllnff Export Browing & Malting Co., 
Ltd. r. R., [1931] A. O. 436. 

733. Add, Annotation : — ^Distd, Foster v, Driscoll, 
Lindsay v, Attfield, Lindsay v, Driscoll, 
[1929] 1 K. B. 470. 

788a. Payment of rent by bills on London — 
Illegal exchange transaction.] — Resps. were 
jointly bound to fulfil the obligations con- 
tained in leases of premises in Santiago do 
Chile granted by the predecessors in title of 
applts. The leases provided the following 
way in which the rents should be payable : 
“ Payment shall be effected monthly in 
advance in Santiago de Chile on the first 
day of each month by first class bills on 
London.” In 1931, Chilean legislation super- 
vened which resps. maintained prevented 
them from acquiring foreign exchange in 
Chile or fi‘om paying the rents in Chile by 
drafts on Londfon without the authorisation 
of the committee established by the legisla- 
tion to control exchanges, & that requests 
by them for such authorisation from time to 
time had been refused by the committee. 
The Cliilean lemslation established a control 
of international operations of exchange & the 

PART VII. SECCT. 2, SUB-SECT, 6.-0. 

•p. Contract to indemnify hailA — 

Where a contract of indemnity against 
loss with respect to ball given In pro- 
ceedings in a ot. of a foreign country, 
is lawful under the law of that country 
the ooutraot, & the security, if any, 
given ** to implement of the contract/' 
can be enforced In Canada* even though 
the contract was executed to Canada 
& said security is a mtge. on Cana- 
dian land. — ^National Surkty Co, v. 


transfer of funds abroad, entrusting such 
control to a committee or commission. The 
legislation defined international exchange 
transactions as ” the purchase & sale of all 
kinds of currency & gold in any form & 
the bills of exchange, cheques, drafts, letters 
of credit, telegraphic orders, & documents of 
any other nature requiring the transfer of 
funds from Chile or vice versa.” Con- 
flicting evidence by Chilean experts was given 
as to the meaning in Chile of first class bills 
on London. The evidence accepted was 
that “ payable in Chile in first class bills on 
London ” had a special mercantile meaning 
in Chile — ^namely, ” bills drawn in Chile by 
one or other of a select list of bankers & 
mercantile houses in Chile upon one or other 
of a select list of bankers & mercantile houses 
in London ” & these were known technically 
as F. C. L. bills. An advocate in Chile who 
had been Minister of Justice gave evidence 
that the F. C. L. bills came within the mis- 
chief of the Chilean legislation : — Held : the 
Chilean legislation made it impossible for the 
rent to be paid as directed, as the mode of 
payment as already interpreted would have 
been an international exchange transaction 
within the meaning of the Chilean legislation. 
— De Be6che V. South American Stores, 
Ltd., & Chilian Stores, Ltd., [1935] A. C. 
148 ; 104 L. J. K. B. 101 ; 152 L. T. 309 ; 51 
T. L. R. 189 ; 40 Com. Cas. 157, H. L. 

740. Add. Annotation: — As to (2) Refd. Em- 
ployers’ Liability Assce. v, Sedgwick Collins 
(1926), 9,5 L. J. K. B. 1015. 

748. Add, Annotaiiofia : — As fo (1) Refd. Jebara v. 
Ottoman Bank, [1927] 2 K. B. 264. Oenerally, 
Mentd. Larrinaga v, Soc. Franco Americaine 
Des Phosphates de Medulla (1923), 92 

L. J. K. B. 455. 

750. Add, Annotations : — Apld. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 
789. Refd. Carlton Hall Club v, Ijanrenco, 
[1929] 2 K. B. 153 ; Nihalchand NavaJchand 
p. McMullan, [1934] 1 K. B. 171. 

752. Add, Annotations : — Apld, Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V, Baumgart (1927), 96 L. J. K. B. 
789. Refd. Carlton Hall Club v, Laurence, 
[1929] 2 K. B. 153. 

752a. .] — Where money is 

lent in a foreign countrv for the puri^oses of 
gaming & gaming in that country is not 
illegal, & cheques payable in England are 
given for the money lent, pltf. can ignore the 
security & sue as for money lent to deft. — 
SqciKTjfe Anonyms des Grands Etablisse- 
MENTS DE Touquet Paris-Plage v, Baum- 
gart (1927), 96 L. J. K. B. 789 ; 136 h. T. 
799 ; 43 T. L. R. 278. 

Annotation: — Consd. Carlton Hall Club v. Laurence, [1929] 

2 K. B. 153. 

766 iii. . j — Where « 

payment origrinatiiip: in one country is 
to be made in another country & the 
currency denomination 8peeined ie the 
same in both countries, the loile iw that 
the payment mubt bo made In the 
ourrency of the country where the 
money ifc> pa 5 ^able, unless by express 
terms or necessary implication paymor i 
in some other currency is required. — 
srMMfl V. Cbkunknkoff, [1922] 1 
W. W. R. 967 ; 62 D. L. R. 703 ; 15 
SABk. L. R. 185.— CAN. 


LARfSKN (B. C.). [1929] 4 D. L. R. 918 ; 
3 W. W. R. 299 : revff,, [1929] 3 D. L. R. 
79 ; 2 W. W. R, 162.— CAN. 

PART VII. SECT. 2. SUB-SECT. 8 

756 i. By act of paHie»—FaymerU— 
In what currmci/.J— E hmka v. Bokdeb 
ClTIBS IMPROVEMIENT CO. ( 1922 ), 

O. L. R. 193.— CAN. 

756 ii, .}— MYKR8 V, 

Union Naiotal Oas Co. (1922), 53 
O. L. R. 88.— CAN. 
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756a, Option ms to 

successors of tlie ownOr of premises in 
Santiago de Chile, by a lease executed at the 
Chilean consulate in Paris & drawn in the 
Spanish language, let the premises to the 
Chilean Stores for a tenn of 10 years from 
1935, at a rental of 93,500 pesos of 183,057 
millionths of a gramme of fine gold monthly, 
to be paid at the option of the^ owner either 
in Santiago de Chile or remitted to Europe, 
according to the instructions which the owner 
might give, one month in advance on the 
first working day of each month. The 
second deft., the South American Stores, 
joined in the lease as guarantor, hut so as to 
become jointly respousible as primary obligor 
under the contract. The South American 
Stores carried on business in the Argentine. 
All paities by the lease elected domicil in 
Chile. There was evidence that there was 
no verbal agreement that the rental should 
bo fixed on a gold basis. In July, 1935, the 
owner served a notice as follows : “ Please 
take note, till fuiiber notice, of my option <& 
of the following instructions,^’ & then fol- 
lowed instmctions for payment in sterling on 


a gold ba«ia : (1) the contract must 

b© construed according to Chilean law, even 
though jpart of the performance of it was to be 
in England; (2) evidence of the intention 
of the parties which would be admissible in a 
Chilean ct, to interpret the contract is ad- 
missible in England ; (3) neither party 
any intention other than that expressed in 
the contract as interpreted by experts on 
Chilean law ; (4 ) the rent to be paid had been 
specified as an amount of Chilean money, & 
not as an amount of gold ; (5) the rent was 
to be remitted from Chile, & no claim could 
be made to have it remitted from the Argen- 
tine by the guarantors. — St. Pibbre v. 
SoTTTH Amisiucan Stohbs (Gath Chaves), 
Ltd. Chilean Stokes (Gath &; Chaves), 
Ltd., [1937] 3 All E. K. 349 ; 42 Com. Cas. 
863, C. A. 

757, Add. Annoiaiion : — As io (1) Apld. Swiss 
Bank Oorpn. v, Boehmische Industrial Bank. 
[1923] 1 K. B. 673. 

762a. .] — ^Mount Albert Borouoh Council 

V. Australasian Temperance & General 
Mutual Life Assurance Society, Ltd., 
[1037] 4 All E. R. 206 ; 54 T. L. R. 5, P. O. 


Part VIII. — Torts. 

777. Add, Annotcdion : — Held. Isaacs v. Cook, ( 788. Add. Citation : — suh nom. Badtolph r. Bam- 
[1925] 2 K. B. 391. | feild, Cas. ietnp. Finch, 180. 


PART VII, SECT. 3. 

a L Debentures payable in 

particular place.] — Deft., a municipal 
corpn. in New Zealand, duly constituted 
under the Municipal Corps. Act, 1933, 
borrowed from pltf., a life assurance 
society incorporated in the State of 
Victoria, moneys by way of special 
loans, & issued to the pltf. debentures 
for the amount so bon-owed, whorol)y 
the principal & intemst was made pay- 
able in Victoria. The loan was made 
& secured by a special rate on rate- 
able property in New Zealand & the 
debentures given under & in accordance 
with the Local Bodies’ Loans Act, 1913 
(now 1026). The loan -moneys were 
paid in Now Zealand, the debentures 
wore executed in New Zealand, &, in 
the event of default by deft., pltf. 
could not olleetively obtain relief ex- 
cept in the Supreme (U. of New Zea- 
land. The Financial Emergency Act, 
1931 (Victoria), s. 19 (1), enacted that 
except as therein provided every mtge. 
shall ... be construed & take effect 
as if it were a term of the mtge, that 
on &; from the coming into operation of 
Part III . . . the interest payable 
under the mtge. should be reduced at 
a rate equivalent to four shillings & 
sixpence for every pound of such 
interest. It was provided by sub-s. (2) 
that the provisions of the sect, or of 
any order made under that particular 
DivlsJon of the Act should not operate 
so as to reduce the interest payable 
under any mtge. to a rate less than 
live pounds per centum per annum. 
It was enacted by sect. 22 (i) that 
every payment of interest made In 
pursuance of that particular Division 
of the Act or of an order made there- 
under should be a tuR discharge of the 
mtgor.’s liability for interest under his 
mtge. In reaped of the period to which 
such payment related. Pltf. sued deft, 
for the diff oponoe between the ammmt 
of interest payable under the deben- 
tures k, the amount aotuaUy paid 
by defte. — via., the reduced amount 
that would be myable if the Victorifidi 
Act applied ; (1 ) deft, was not 

entitled to the reduction enacted by 


the Victorian Act ; (2) the proper law 
of the contriict as to Its nature & effect 
was the law of New Zealand, including 
the obligation to pay interest & the 
quantum thereof ; (3) even if the law 
of Victoria governed the mode of 
performance, the Victoria Act did not 
relate to the mode of performance but 
effected a variation of an obligation 
imposed & of an amount payabie fixed 
by the Legislature of New Zealand (os 
well as by the intention of the parties), 
which coiild not bo overriden by foreign 
law. — ^Australabian Temperance & 
General Assttranok Oorpn., Ltd. v. 
Mount ALBEitT Borough, [1936] 
N. Z. L. li. 54.— N.Z. 


PART VIII. SECT. 1. 

776 xii. — — '.J — Appel- 

lant, resident in Ontario, in the course 
of his employment was Injured in that 

f >rovinoe owing to the negligence of a 
ellow servant. He sued for damages 
In Saskatohewou, in which provtnoe 
common employment was not a de- 
fenoe, although a defence to an action 
In Ontario : — Held : the action could 
not be maintained.— MoMillan v. 
Canadian Northern Rt. Oo., il923J 
A. C. 120 ; 92 L. J. P. O,, U ; 128 
L. T. 293; 39 T. L. R. li.--^AN. 

776 Xiii. ,J — An ap- 

plication under K* B. Act, 1920 
(Sack.), for leave to bring on action 
for damages for personal injuries In- 
curred In the province of Alberta In 
the course of pltL’s employment waS' 
refused, on the ground that the acts 
complained of were not ** unjustifiabie 
according to Alberta law, & an 
essential condition to found the 
action was not fulfilled.— Ward v. 
British American Oil Oo., Ltd., 
ri9231 1 W. W. R. 1240; 16 Sask. 
L. B. 626.— CAN, 

776 idv. — ^,1 — 0*0oN 

NOR e, WRAY, Botd v. Weat, 119301 2 
D. L. B. 899 ; aC. R. 119291 2 

D. L. R. 24 ; 46 Que. K. B. 199.— CAN. 

776 

WELL a BIOXLLT 8c Bell, 11931} 2 
W, W. IL 613.-*<?AN. 
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776 xvi. Effect of 

Criminal Code, es, 3143, 1144.) — Sects. 
1143 & 1144 cannot be Invoked os a 
bar to an action for a tort committed 
in a foreign country. — Caldwell v, 
R^ully & Bell, 11932] S D. L. R. 149 ; 
1 W. W. R. 890 ; ajfff., 11931] 3 W. VV. 
R. 613.— CAN, 


PART Vlll. SECT. 2, SUB-SECT. 1. 


780 i. Trespass to person — Damages 
-^Oranting of compensation entrusted 
to special tribunal in country where tori 
oowwittcd.l— Since in B- 0. the board 
appointed under Workmen’s Com- 
pensatton Act has exclusive Jurisdiction 
in matters of compensation in lieu of 
all rights of action of a workman or 
his dependents against his employer 
for any accident arising out of & in the 
course of his employment, no action 
can lie in Saskatchewan on behalf of a 
widow child of a workman for his 
death while domiciled in B. C.— Wal- 
pole V. Canadian Northern Ry. Co., 
[1923] A. C. 113 ; 92 L J. P. O. 39 ; 
128 L. T, 289 ; 39 T. L. R. 16.— CAN. 

b. For “ Trespass — Negligence — 
Common employnietU-^Les loci actus '* 
reawi ** Neifiigenoe'--<^ommon em- 

ployment — Lot loci actus.** 

t. After this cose add ** See, also. 
No, 776 kil., afite.** 


f i — — Defender, whose 

domicile of origin was Scottish, but 
who had resided abroad for some years 
without, however, losing bis Scottish 
domicllo, was sued In respect of a 
delict committed while on a visit to 
Scotland. The delict consisted in the 
negligent driving of his motor car, 
resulting in a collision with another 
motor car, the owners of which wsre 
also died as defenders. At t2io date 
when tile action was brought kgainst 
him he bad gone abroad again & he 
was not personally cltod. but ho had 
intimated the claim to ah humranoe oo. 
witii whom he was inaured against 
third-party risks, & they were them- 
selves oonduoting the defence : — Held : 
defender’s Scottish dbmMe of orimn. 
coupled with the oommlBslon of a 



V6L XL— Conflid; d Zaws. Osaag 

4,'^i*-, ••— Betd. The Pa««rnes, 786. AM. AnnoUaUm 4« to (2) Betd. 

11827] r. 311. mercial & Sstates Co. of Bgrpt v. ^aid of 

Trade, [1925] 1 K. B. 271. 


Part IX.— 

$(H)e Add* AiitwioM(yn8 : — Oonsda Nachitiisozi v, 
Naohimson, [1930] P. 217. Reid. Apted v. 
Apted & Bliss (1930), 143 L. T. 363 ; Pender 
V. Mildmay, [1936] 1 K. B. 111. 

801. Add. Annotaiiom : — Expld. & Dlstd. Nachim- 
son V, Nachimson, [1930] P. 217. Reid. 
Apted r. Apted <& Bliss (1930), 143 L. T. 353. 

802. Add. Annotations : — Reid. B, v. Moscovitch 
(1927), 44 T. L. B. 4 ; Spivack v, Spivack 
(1930), 99 L. J. P, 62. 

808. Add. Annotation : — Consd. Nachimson v. 
Nachimson, [1930] P. 217. 

808a. Facilities for dissolution under 

local law immaterial.] — Marriage is a volun- 
tary union for life of one man & one woman 
to the exclusion of all others, & where a 
marriage in a foreign country complies with 
these requirements it is immaterial that 
under the local law dissolution can be 
obtained by mutual consent or at the will of 
either party with merely formal conditions 
of official registration. 

A man & a woman, both domiciled 
Russians, entered in Russia into a contract 
accepted by the local law as one of marriage. 
The marriage could, according to the same 
law, be dissolved by mutual consent or at the 
will of one of the parties, with merely formal 
conditions of official registration : — Held : 
on an issue directed in a suit by the woman 
for judicial separation, that as the union so 
formed was of one man to one woman to the 
exclusion of all others, it constituted a valid 
marriage according to English law, notwith- 
standing that it could, according to the local 
law, be dissolved as stated above. — Nachim- 
son V. Nachimson, [1930] P. 217 ; 99 L. J. P. 
104; 143 L. T. 264; 94 J. P. 211; 46 
T. L. R. 444; 74 Sol. Jo. 370 ; 28 L. G. R. 
617, C. A. 

dnnoiatione Gottllfle v. Edelsrton, [1930] 2 K. B. 

878 : Spivack v. Spivack (1930), 99 L. J. P. ; Fender v. 

MUdmay, [1936] 1 K. B. 1 11. 

806. Add. Annotations: — As to (3) Consd. Inver- 
clyde V. Inverclyde, [1931] P, 29, Retd. 


-Marriage. 

Mitford V. Mitford, [1923] P, 130 ; Nachimson 
V. Nachimson, [1930] P, 217. 

814. Add. Annotation : — As to (2) Refd. Be Askew, 
Marjoribanks v. Askew, [1930] 2 Oh. 259. 

817. Add. Annotation : — Refd. Berthiaume v. 
Dastous (1929), 46 T. L. R. 607. 

821. Add. Annotation : — Refd. Papadopoulos 
Papadopoulos (1929), 46 T. L. R. 44. 

827. Add. Annotations: — As to (1) Consd. Inver- 
clyde V. Inverclyde, [1931] P. 29. Refd. 
Papadopoulos v. Papadopoulos (1929), 46 
T. L. R. 44. As to (2) Refd. Mitford v. Mit- 
ford, [1923] P. 130. 

828a. .] — ^Papadopoulos v . 

Papadopoulos, No. 946b, post. 

828b. Incapacity by lex domicilii.] — 

Petitioner & resp., Portuguese subjects 
domiciled in Portugal, & first cousins to ^ch 
other, came to reside in England in 1868, & 
in 1860 they went through a form of marriage 
before the registrar of the district of the City 
of Liondon. In 1873 they returned to 
Portugal, & their domicil throughout con- 
tinued to be Portugese. By the law of 
Portugal a marriage between first cousins is 
illegal, as being incestuous, but may be 
celebrated under a Papal dispensation : — 
Held : the parties being by the law of the 
country of their domicil under a personal 
disability to contract marriage, their marriage 
ought to be declared null & void. — Sotto- 
MAYOR V. De Barros (1877), 3 P. D. 1 ; 47 
L. J. P. 23 ; 37 L. T. 415 ; 20 W. R. 465, 
0. A. 

Annotations : — Consd. Ingham (falsely called Sachs) v. 
Sachs (1886), 66 L. T. 920 ; Hay v. Northcote. 11900] 
3 CJh. 262 ; Re Bozzelli’s Settlement, Hnfley-Hnnt v. 
Bo?:boIU, (19021 1 Ch. 751. Expld. Ogden v. Ogden, [1907] 
P. 107. Consd. HepubUoa do Guatemala v. Nunez, [1927] 
1 K. B. 669. Eotd. Bloxam v. Favre (1884), 50 L. T. 
766 ; Viditz v. O’Hogan (1899), 68 L. J. Ch. 663 ; Mitford 
V. Mitford & von Kimlmann, [1923] P. 130. 

829. Add. Annotations : — Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669; 
Sloggettr. Sloggett, [1928] P. 148 ; Nachimson 
V. Nachimson, [1930] P. 217. 


delict In Scotland, did not snffioe to 
found Jurisdiction against htm in the 
absence of personal citation In Scot- 
land. — Kerb v. Fbroubon (R. & W.), 
[1931] S. a 736.-H80OT. 

f ii, — .] — ^xhe rights of a 

minor residing in a foreign state to 
sue in Quebec for Injurioe sustained In 
an aooldent in Quebec are governed 


PART DC. SECT. 1. SUB-8ECT. 1. 

811 I. Marriaae soUmnised m- 

eordfng to Urn of atme .] — If a person 
domimled in a country whoso laws 
];»ermit poly«»fnous marriages is. in 
aocordanoe with its laws, married there 
to two wives, citizens of that country, 
8c dies while Still domiciled there thoui^i 
teihporarily residing in B. C., the stattis 


by the laws of the forehm state 
SoHATZ V. MoEnttbb, [1936] S. 0. 
238 ; X D. L. R. 608.--CAN. 


of the wives will be recognised by the 
ots. of B. C. for the purpose of fixing 
the BUooessioD du^ payable on 
movable property in B. O. going under 
deceased’s will to each of the wives. — 
Yew V. A.-G. for British (Columbia, 
,[1924] 1 D. L. R, 1166; 1 W. W. R. 
753 ; 83 B. O. B. 109; rwag. 8. C. 
aub nom. Ra Lee Oheonq, [10231 1 
W. W. R. 867.— -CAN. 

PART IX, SECT. 1. SUB-SECT. 2 

814 Hi. ^.1 — Fafabd V . Bbaupre 

(1997). Q. B. ee 8. 0. 24.— CAN. 

814 Iv. .] — ^The fact that tbe 

oeremony of marriage was solemnized 
In a foinign oounhv wherein suoh a 
marriage & valid does not render it 
valid in a provinoe in which 5 & 6 Will. 
4. 0 . 54, is in force, if the parties rwre 
British subjects Sc only tompor^y 
resident, but not domiciled, abroad. — 
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Dejardin V , Dejardin, [1932] 2 

W. W .R. 237.— CAN. 

PART IX. SECT. 1, SUB-SECT. 2.— C. 

827 ii. .] — In 1911 H.. domiciled 

In the Transvaal, marned hLs doeeased 
wife’s sister, W., who was domiciled 
in Natal. By the common law pre- 
vaiUng in T. at the time, marrjage 
between a man & his deceased w^o s 
sister was prohibiU'd. In N. suoh a 
manlago was permitted by statute : 
Held : the marriage was valid mas- 
much as the domicU of w^ In N. 
& the marriage was celebrated in N. , 

the N. ct«. would not regard th 
validity of the marriage as afleoted b> 
an inoapaolty Imposed by the law oi 
the husband’s domioU not recognised 
by the law of N. — Friedman v, Fried- 
man’s ExBotTTORS (1922), 43 N, L* R^ 
269.— S. AF. 



Cases 835a— 873a. English and Empire Digest Supplement. 


835a. .] — If there is one question better settled 

than any other in international law, it is that as 
regards marriage — ^putting aside the question 
of capacity — loctes regit a^um. If a maniage 
is good by the laws of the country where it is 
effected, it is good all the world over, no 
matter whether the proceeding or ceremony 
which constituted marriage according to the 
Jaw of the place would or would not constitute 
marriage in the country of the domicil of one 
or other of the spouses. If the so-called 
marriage is no marriage in the place where 
it is celebrated, there is no marriage any- 
where, although the ceremony or proceeding 
if conducted in the place of the parties’ 
domicil would be considered a good marriage 
(per CcJB.). — Bekthiactme v. DahtOus, [1930] 
A. C. 79 ; 99 L. J. P. C. 06 ; 142 L. T. 64, 
P. C. 

Annotation : — Consdi. Naohimson v. Naclilmsoii, [1930] P. 

217. 

836. Add. Annoialions : — Folld. Mitford v. Mitford, 
[1923] P. 130. Consd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 041 ; Berthiaume v. Dastous 
(1929), 46 T. L. R. 007 ; Inverclyde v. Inver- 
clyde, [1931] P. 29. 

840. Add. Annoiaiion : — As to (2) Refd. Buerger v. 
New York Life Assce. (1927), 96 L. J. K. B. 
930. 

853. Add. Annotations : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. Perlak Petroleum Maatschappij v. 
Been, [1924] 1 K: B. Ill; R. v. Moscovitch 
(1927), 138 L. T. 183. 

868a, Marriage of Roman Catholics In 

India — Within prohibited degree — Indian 


statutes inapplicable.] — ( 1) Two British Rom^ 
Catholics assumed to be domiciled in India 
went through a ceremony of marriage, though 
they were within the prohibited degrees of 
consanguinity according to English law, but 
a dispensation had been chained from the 
local Roman Catholic ecclesiastical authori- 
ties for the couple to contract the marriage 
notwithstanding :—Held : there was no 
sanction in the Indian statutes relating to 
the marriage of Christians in India for British 
Roman Catholics to enter into a valid union, 
& the marriage was declared null & void. 

(2) There is no legal impossibility, as 
as I know, in retention of domicil of origin 
during successive generations (Loed Mekri- 
VALK, P.). — Peal r. Peal, [1931] P. 07 ; 100 
L. J. P. 69 ; 143 L. T. 768 ; 46 T. L. R. 646 ; 
74 Sol. Jo. 612. 

859a. Marriage at embassy — Between foreigners not 
of ambassador’s country.] — Marriage in the 
public church, or some public chapel, re- 
quired by Marriage Act, 1763 (c. 33), s. 1. 
Exception, as to the chapel of a foreign 
ambassador, between foreigners, not being of 
the ambassador’s country, not admitted. — 
Pebtreis V. Tondear (1790), 1 Hag. Con. 136. 

860. Add. Annotation : — Refd. Berthiaume v. 
Dastous (1929), 45 T. L. R. 607. 

861a. Marriage In Turkey before Treaty 

of Lausanne.] — Martin v. Martin & May 
(1928), 72 Sol. Jo. 612. 

— .] — Doust V. Doubt (1929), 
168 L. T. Jo. 113. 

868. Add. Annotation : — Apld. Matthews 
Matthews (1930), 99 L. J. P. 143. 


Part X. — Divorce and other Matrimonial Causes. 


873a. .] — The jurisdiction in divorce is limited 

to England Wales depends upon domicil 
there, & it does not necessarOy confer any 
authority over the property of a person domi- 
ciled in a foreign country. — Tallack v. 
Tallack & Broekema, [1927] P. 211 ; 96 


L. J. P. 117 ; 137 L. T. 487 ; 43 T. L. R. 
467 ; 71 Sol. Jo. 521. 

Annotation : — Consd. Goff v. Goff, [1934] P. 107. 

Under Judicature (Consolidation) Act, 1925 
(c. 49), s. 191.] — See Husband & Wife, No. 
5,54.2a, post. 


PART X. SECT. 1, SUB-SECT. 1. 

I'o make order for custody of 
children — Children living with mother 
otUside province .] — Kilpatrick v. Kil- 
PAITIIOK (B. C.), 11929] 3 W. W, R. 
408; [1930] 1 D.L. R, 288; 42 B. C. R. 
88.— CAN. 


PART X. SECT. 1. SUB-SECT. 2.— 
A. (a). 

b I. — — .] — Held : it is the duty of 
the district judge, when a petition for 
dissolution of marriage comes before 
him, to satisfy himself that the parties 
to the marriage were domiciled In India 
at the time when the petition was 
presented &, to see that the petition 
itself contains a declaration to that 
effect ; & before hearing the suit, to 
satisfy himsoJf that the parties are in 
fact domiciled in India.— Murphy v. 
Murphy (1929), I. L. R. 10 Lah. 607. — 
IND. 

b ii. Under Indian Divorce 

{Amendrrveni') Act^ 1926.] — Under Indian 
& Colonial Divorce Jurisdiction Acts, 
8. 1 (1), & Indian Divorce Act, 1869, 
R. 3, the High Ct. has jurisdiction to 
grant a decree for dissolution of q 


marriage; the words In sect. 1 (1) (a) 
of the Act of 1926 are intended to mean 
that the grounde on which a decree 
for the dissolution of the marriage 
of British subjects domioUed in England 
may be granted by a High Ct. in India 
shall be those on which such a decree 
might be granted by the Divorce Ct. In 
England according to the law for the 
time being in force in England, i.e. 
according to Supreme Ct. of Judicature 
(Consolidation) Act, 1925. s. 170. — 
Barnard v. Barnard (1928), I. L. R. 
56 Calo. 89.— IND. 

b iii. .] — In oases under the , 

Indian Divorce Act, the ot. should 
always raise the following issues : 
(a) la the marriage between the parties 
proved ; (6) do the parties or either 
of them profess the Christian religion ; 

(c) was the domicil of origin of the 
husband Indian ; If yes, is it proved 
that he had changed such domicil at 
the date of the presentation of the 

etitlon : if no. Is ft proved that at the 

ate of the presentation of the petition 
he had acquired an Indian domioil ; 

(d) do the parties reside or did they last 
reside together within the local limits 
of the ordinaiy jurisdiction, or the 
jurisdiction under the Indian Divorce 
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Act of this ct. — Rooke V. Rooke 
(1934), I. L. R. 58 Bom. 502.— IND. 

b iv. .] — A wife cannot have a 

domicil distinct from that of her 
husband, while they continne married, 
even though the wife has left him for 
cause or the husband has deserted her ; 
&, In order to give the ct. jurisdiction 
to decree a divorce, It must be estab- 
lished that the husband was domicileMl 
within the province at the commence- 
ment of the proceedings. — Breen v, 
Breen (Man.), [1929] 4 D. L. R. 649 ; 
2 W. W. R. 345 ; revM. on facts, [1930j 
1 W. W. R. 30; 1 D. L. iL 1006; 38 
Man. L. R. 409.— CAN. 

b V. .] — Act 25 of 1926 prevents 

any decree of dissolution of a marriage 
except where the parties ore domiciled 
in India. — Bonhiem v. Ka Troumon 
(1929), 1. L. R. 57 Calc. 1169.— IND. 

b vi, — .] — Before exercising juris- 
diction under the Indian Divorce Act, 
the ct. ought carefully to inquire, on 
proper legal principles, into the question 
of domicil of the parties. — Orbsswell 
V. Orbsswell (1932), I. L. R. 60 Ool. 
601.— IND. 

b vli. Staiviory domicile of wife — 

Validity of Divorce Matrimonial 



878. To the cross-reference following this case 
add “ 8ee^ now, Indian & Colonial Divorce 
Jurisdiction Act, 1926 (c. 40).** 

87Sa. Registration of decree.] 

— Where a decree absolute of divorce has been 
granted in India under Indian & Colonial 
Divorce Jurisdiction Act, 1926 (c. 40), either 
party may, on production of the necessary 
certificate, secure the registration of sucn 
decree in the High Ct. in England. — Wilkins 
V. Wilkins (1932), 101 L. J. P. 35 ; 147 
L. T. 17 ; 48 T. L. R. 425 ; 76 Sol. Jo. 345. 

884. Add, Annotations : — Consd. Inverclyde v. 
Inverclyde, [19.31] P. 29. Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. 

885. Add, Annolalions : — Consd. A.-G, for Alberta 
V, Cook, [1926] A. C. 444; Salvescn (or von 
liOpang) f. Austrian Property Administrator, 
[1927] A. 0. 641: Inverclyde v, Inverclyde, 
[1931] P, 29. Hefd. Graham v, Graham 
(1923), 128 L. T. 639 ; Eustace v, Eustace, 
[1924] P. 45 : Rudd v, Rudd, [1924] P. 72 ; 
Sasson v. Sasson. [1924] A. C. 1007 ; Herd v. 
Herd, [1936] 2 All E. R. 1516, 

894. Ad/1. Atnioiaiums : — Consd. Graham v. 
Graham, [1923] P. 31; Salvesen (or von 
Lorang) a. Austrian Property Administrator 
[1927] A. 0. 641. Refd. Mitford v. Mitford, 
[1923] P. 130. Refd. Inverclyde v, Inver- 
clyde, [1931] P. 29. 

894a. .] — (1) The competent jurisdiction to 

dissolve a marriage is that of the husband’s 
domicil & deft, must be domiciled in that 


VoL XL — Conflict of Laws. Cases 878— 899a. 

jurisdiction at the commencement of pro- 
ceedings. Independent authority to dis- 
solve the marriage cannot exist in two 
sovereign States simultaneously. 

(2) A husband by deserting his wife in one 
domicil does not become estopped from 
alleging another domicil after acquiring it, 
& the wife so deserted is not thereby entitled 
to determine the fonim of her proceedings 
for dissolution. A decree of judicial separa- 
tion by reason of a matrimonial offence of the 
husband does not as from its date fix matri- 
monial domicil or render it incapable of 
alteration without the consent of the wife. — 
H. V, H., [1928] P. 206 ; 97 L. .T. P. 116 ; 
139 L. T. 412 ; 44 T. L. R. 711 ; 72 Sol. Jo. 
698 ; svhsequent proceedings : sub nom, Hobn 
Horn (1929), 142 L. T. 93. 

AnnoUUion: — As to (2) Consd. Herd v. Herd, [10361 2 All 
E. R. 1516. 

894b. — - — -.] — Herd v. Herd, No. 173a. ante, 

895. Add, AnnotcUions : — As to (1) Refd. Graham 
V. Graham, [1923] P. 31 ; Eustace v. Eustace, 
[1924] P. 45. 

896. Add. Annotations : — Consd. Inverclyde v. 
Inverclyde, [1931] P. 29; Brvee v. Bryce 
(1932), 49 T. L. R. 177. 

899a. ,] — A decree for judicial 

separation made under Matrimonial Causes 
Act, 1857 (c. 75), s. 16. does not enable the 
wife to acquire a domicil different from that 
of her husband, & thus entitle her to sue for 
a divorce in a ct. other than that of the hus- 


Caiisps Act, 1930, s. .3.1— Subject to the 
Uniitations imposed by the Le^Rlature 
of Great Britain, the New Zealand 
Loif Mature enjoys C('nnplete independ- 
ence & may legislate as it pleases ; & 
Diyorce & Matrimonial Causes Amend- 
ment Aot. 1930, B. 3, being for the 
peace, order, & good government of 
the country, & not being repugnant to 
any fitatnte law relating to New 
Zealand by the Imperial Logislature, 
or ambigiions ho as to t)ermlt the rnloH 
of international law to prevail, l.s intra 
xnrea the Now Zealand Legislature. A 
wife petitioning under that statute for 
a divorce from her liusband, who was 
never resident or domiciled In New 
Zealand : — Held : entitled to a decree 
nm. — Woimi v. Worth [1933 1 N. Z. 
L. R. 1109.-~N.Z. 

b viii. .] — ’Sect. 43 of the 

Matrimonial CVuisoh Act, 1929, T>ro- 
vides that for the puri)ose8 of this Act 
a dcHcrtcd wife who was domiciled in 
the State at the time of dos(*rtion shall 
he deemed to have retained her 
AustraUan domicile, although sinct; the 
desertiQii her husband may have ac- 
quired another domicile.-- Ireland v. 
iKEf^^ND, fl935j S. A. S. R. 217.“ 
AUS. 

b ix. — — .1 — There is no authority 
for the proposition that the jurisdiction 
of the ct. to make an order for divorce 
or Judicial separation depends upon 
domicil at the time when the order is 
made. The relevant time is the time 
when the action is begun, — Russell v, 
Russell, [19351 S. A. S. R. 85.— AUS. 

878 i. — Indian mat” 

riage.\ — -Petition by the wife for dis- 
solution of marriage. The husband 
was a subject of the U.S.A. & domiciled 
in that country ; the marriage was 
celebrated & both parties resided in 
India until Jan, 1923^, when the hus- 
band left for America where he 
remained. Adultery & cruelty were 
committed within the jurisdiction of 
the ot. sufBoient to entitle petitioner 
to a decree ni»i : — Held : the ot. had 


jurisdiction to pass the decree. — 
Miller v. Miller (1924), I. L. R. 52 
Calc. 566.— IND. 

879 iv. .1— The 

domicil ot the married pair at the time 
when the question of divorce arises 
is the test of Jurisdiction to dissoU^e 
their marriage, & the ot, of the bond 
fide existing dornicil has Jarlsdiction 
over persons originally domieiJed In 
another country to undo a marrtage 
solemnised in that other country ; 
& such a divorce will be recognised by 
the cts, of Ontario, even If granted for 
a caufie which would not be sufDclent 
to obtain a divorce in Ontario. — 
Cromarty v , Cromarty (1917), 38 
O. L. H. 4SJ ; 33 D. L. R. 151.— CAN. 

879 V. .1— A Maho- 

medan domiciled in India who marries 
in Scotland, with Scottish ceremonies, 
a Christian Scotch woman domiciled 
in Scotland can. If the woman becomes 
a Muslim, divorce her in India by 
pix)iiounclng a talak , — ItHA^rBA'ITA v. 
Khamratta (1934), I. L. R. 59 Bom. 
278.— IND. 

-.] — Myanduk 
V. Myanduk, [19313 l W. W. R. 755 ; 
2 D. L. R. 673.— CAN. 

890 iv. .1 — An action by a 

husband, who hod been married in 
Ontario, in a foreign St.at© for a divorce 
resulted in favour of the wife, & Judg- 
ment dissolving the marriage w'as 
granted to her, & by it she was awarded 
alimony. Subsequently the wife 
sought by action to recover the amount 
of alimony, & the husband contended 
that as he had never acquired the 
necessary domicil to give the foreign 
ct. Juriadiotlon to grant the divorce 
the Judgment was invalid : — Held : 
as he had Invoked & submitted to the 
Juiisdlction of the foi’eign ct., ho had 
precluded himself from setting up 
want of Jurisdiction. — Swaizie v. 
SWAIZIB (1899), 51 O. R. 324.— CAN. 

890 V. In order to 

fonnd Jurisdiction to entertain a suit 
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for divorce it must be shown that the 
husband was domiciled in ?outh 
Australia at the commencement of the 
proceedings. Unconditional submis- 
sion to the Jurisdiction by the husband 
Is insufficient. — Slater v . Slater, 
[19281 S. A. S. R. 161.— AUS. 

sa. Under Deserted Wwes Main- 
tenance Act, 1924.] — Under 

Deserted Wives’ Maintenance Act, 
R.S.B.C., 1924, the nmgistrate has 
jurisdiction when a wife has been 
deserted within the Province, but the 
hufiband Is domiciled outside the 
Province. — Gagen r. Gagkn, [1934] 4 
D. L. R. 409 ; 3 W. W. R. 84 ; 48 
B. C. R. 481.— CAN. 


PART X. SECT. 1, SUB-SECT. 2.— 
A. (b). 


f i. .1 — The words in 

Marriage Act, 1928, s. 75, “ No person 
shall be entitled to petition under this 
section who hoe resorted to Victoria 
for that purpose only,” do not prt'rlude 
a pereon from petitioning unless lie 
has resorted to Victoria for the purpose 
of qualifying himself to pmsent a 
petition, in the absence of collusive 
arrangement, do not debar a wife wlio 
resides abroad from ntdltjnning when 
her husband is domiciled in Virtorio.--- 
Bkx^ r. Bell, [19311 V. L. R. 373; 
Argus L. R. 304 .— AUS. 


f ii, lie urithin ierriiorial 

mils of proHnee.] — The doinleiJ 
eocusory to confer JurlsdictJon to 
Issolvo a marriage must oe within 
to territortaf limits of tlin PJoyluOT 
'hose ots. are aPP®?*®'?. , *? ' 
Gtu V. MaBRIAGOI. 119.^3] 3 W, W. R. 


899 iii — ’ — — Where a 

[fp has’ obtained a decree of Judlcl il 
paration. she is entitled to acquire a 
>Wcil Independently of her husband. 


N. Z. L. R. 273.— N.Z. 



Cues S99aH-41iB. te Emheb Dioest Sotpuement. 


4omioll% of »ects« 2b & 26 

of tbo urbcr^e Act 0i>oo tbo teg«l 
of the ffipmmBB amr 4 decree for judicial 
eeparatlou is Sidthiii the precise 

terms of those sects.—Ar*'04 »»ob Albbrta v. 
Cook, [1926] A. a 4U f M U X P. a 102 
134 U T. 717 ; 42 % JL, B. 317, P, 0. 

JnnntafionM Salve»©ii <op von hor&ntn e. Anstrlan 


^^rty^drai]|ist^or, (1927) O. §41 


, it*.* V. v«* i Herd. i?. Herd, 

1516. Refdi H. V, H., (19283 P. 206. 


829b. — Subsequent change of domicil 

by husband.] — H. r, fi.. No. 894a, ante. 

903a« J — (1) The burden of 

proving a change of the domicil of origin 
is stronglv on those alleging it. 

(2) In this case resp. had not been proved 
to have acquired at the material time an 
American aomicU, so the American ct., 
which had granted him a decree of divorce, 
had no jurisdiction. 

(3) Even if the American ct. had juris- 
diction petitioner would have not have been 
bound by proceedings, of which she had 
no notice or knowledge. 

(4 ) Sewble : even if resp. has now acquired 
an American domicil, petitioner can still 
as a deserted wife obtein relief from the 
English cts. — Rudd v. Rudd, [1924] P. 72 ; 
93 L. J. P. 46; 130 L. T. 675 ; 40 T. L. R. 
197. 

; — As to (3) Befd. Hughes v. Hughes (1932), 
48 T. L. R. 328. 


903b. — Subsequent change of domicil 

by husband.] — H. v. H., No. 894a, ante. 

906. Add, Annotation : — Consd. A.-G. for Alberta 
V. Cook, [1926] A. 0. 444. 

906. Add, Annotation : — Consd. A.-G. for Alberta 
V, Cook. [1920] A, 0. 444. 

916, Add. Annotation : — Reid. Graham v, Graham, 
[1923] P, 31. 

917. Add. Annotations : — Consd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444; H. v. H., [1928] 
P. 206. Reid. Graham v. Graham, [1923] P. 


31 5 Raebum Baebnm (1928)| 
672. 


918. Add. AnnaiaMons 
[1924] P. 46. 
[1928] P. 31 4 


;-^Dlstd. Euata^ v* Eustace, 
R^d* Graham f». " 

Mitford V, 


P. 130. 


„ .]— It is established by the edsea 

of Armyktge v. Armyiaget No. 917, mde, 
dc Anghinelli v. Anghinellif No. “lo» tjw/c, 
that, according to the practice of the 
ecclesiastical cts., a suit for judicial separa- 
tion, which is now substituted for the divorce 
a mened ei ihoro, can be entertained dn a case 
where both parties are resident but not 
domiciled within the jurisdiction. ^ But the 
ct. no jurisdiction to maintain a suit 
against a reap, who at the time of his citation 
or of the institution of the suit is resident 
out of the jurisdiction. Statute of Citations, 
1531 (c- 9), s. 2, which forbade the ecclesi- 
astical cts. to cite any person out of the 
diocese where he was inhabiting or dweUing, 
must be taken to have limited the juris- 
diction & not only the power of service of the 
ecclesiastical cts. ; &; Matrimonial Causes 

Act, 1857 (c. 85), which permits service within 
or wdthout His Majesty’s Dominions, cannot 
extend the jurisdiction. — Graham v. Graham, 
[1923] P. 31 ; 92 L. J. P. 20 ; 128 L. T. 639 ; 
39 T. L. R. 139 ; 67 Sol. Jo. 316. 


Annoiatinns : — Dijltd. Euatacc w. Eustace, (19241 P- 45. 
Refd. Raeburn V. Raeburn (1928). 138 L. T, C72 ; Johnstone 
V. Johnstone (1929] P. 1C5. 


91 gh. .] — Where the parties are not 

domiciled in England, in a suit for judicial 
separation the question must be, in order 
to rive jurisdiction in such a suit, whether, 
at the time when the petition indorsed with 
the citation was issued out for service, resp. 
was resident within the jurisdiction. — Rae- 
burn V. Raeburn (1928), 138 L. T. 672 ; 44 
T. L. R. 384. 


918c. Respondent domiciled In England.] — 

There is jurisdiction in the Probate, Divorce 


908 Iva. .] — The law 

Of domicil governing divorce is that the 
domloR of the husband is the domicil 
of the wife ; but ciroumstanoes may 
arise, as a result of that rule, which will 
justify the intervention of the cts. so 
as to give a deserted wife relief from 
her marriage tie. — P ayn i>. Patn, 
(19241 3 D. L, R. 1006; 3 W. W. R. 
lll.-~0AN. 


903 iv b. .3— Although 

a married woman has been deserted by 
her husband & he is moving about from 

f )lacie to place, she cannot acquire an 
ndependent domiotl ; therefore, 
an action for divorce, brought by her 
(n a province in which she is residing 
& was residing when he deserted her 
but which is not his domicil at the 
time of the action must be dismissed. — 
Nolson e. NnzAON & Andrews (Saak.), 
(19281 4 D. li. R. 910 : (19281 3 

W. W, R. 291 : iffd,. (19803 1 W. W. R. 
189 ; 3 D. L. R. 622 ; 24 S. L. R. 260. 
—CAN. 


903 vi. — .H-Pltf. hus- 

band, when domiciled In N., married 
deft. Id that State. She deserted him 
whUe in that State In 1907. In 1917 
he came to Q. ft eoqnired a doxnioil 
there. Deft, oontinnea to reside in N. 
In 1927 he bronfirht this action for dis- 
solution of the marriage on the gpronnd 
of desertion oontlnnonsly without cause 
for five years t the ct. had 

jurisdiotion to entertain the action.-^ 
Roche w. Hochb, (19283 Bt. R. Qd. 11. 


903 vU. — .3— The facts 

that a wife has been deserted by her 
husband & be has acquired another 
domioile while she has continued to 
reside in the domicile which was his 
at the time of the desertion, do not 
afford an exception to the rule that It 
Is only the ot. of his domioile at the 
time the action is begun which has 
jurisdiction to grant her a decree of 
divorce. — Harris e, Harris & Harris, 
(19301 1 W. W. R. 173 ; 4 D. L. R. 
736 ; 24 S. L. R. 234; oAfo-. (1929] 
2 D. L. R. 646.~CAN. 


Bt. In Ireland — Power to elect to he 
domiciled either in Northern Ireland 
or in Irish Free State .] — Eoan v, 
Egan, [1928] N. I. 169.— IR. 


PART X. SECT. 1, SUB-SBCT. 2.— B. 

8V. Co-respondent not domicUed in 
country where divorce souQht---‘Li(d>ility 
to damages <2- costs .] — In Manitoba 
where an action for divoroe Is based on 
adultery committed outalds the pro- 
vince, ft the co-resp. Is neither a 
resident of nor domtoiied In Manitoba 
ft has no assets therein, the ot. has no 
jurisdiotion to decree either costs or 
damages against the oo-resp. where he 
has not submitted himself to its Juris- 
dlotlon. — Ruta V. Ruta ft Samuliak 
:1929] 4 D. U R. 1058; 1 

744*-M)AH, 
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PART X. SECT. 1, SUB-SBCT. 8. 

917 V. ^ Indian Pivorce Act.] 

— ^Undor the Indian Divorce Act, 
SR. 2, 3, on a petition by a wife for a 
decree of Judicial separation from her 
husband, the Bombay High Ot. has 
jurisdiction to grant the relief asked 
for, if petitioner, when she last resided 
in India, stayed with her husband In 
any place within the Jurisdiction of the 
ct.~^E Souza v, De Souza (1935), 
I. L. R. 59 Bom. 570.— IND. 


Ul, — Where a wife brings 

an action of separation ft aliment 
against her husband on the ground of 
a matrimonial ollonoe committed by 
the husband while domiciled in Scot- 
land, the ot. in Scotland has jurisdiotion 
to entertain the aotton. although prior 
to the bringing of the action the 
husband has taken up hJs permanent 
resideuoe & acquired a domicil in a 
foreign country. — Ramsay v. Ramsay, 
[1926] S. 0. 216.— SOOT. 


$t. Separation for cruelty — Cruelty 
toUhin furisdicHon.y^ln a suit lor 
Judicial separation on the ground of 
cruelty, the ot. will not necessarily 
demand proof of matrimonial domloil 
within its iurisdiotion. but at least 
there must be acts of cruelty committed 
or apprehended within Its jurisdiction# 
from which it is the function of the 
ot. to protect the auppUant.— Smith v. 
Smith, [19843 N. L. K 67.-HS. AF. 

9X. Protest to jurisdiotion — Pro* 
Cfdto-e.h-MiMR v. Mmmt (Mon.), 
(19291 8 W. W. R. 167 .— oak. 



& to deoi?ee judicifld oeparatiou 

at ish^ «mt of the wife where the husband is 
domidue^ In Bogland, although at the date of 
the institution of the suit he is not resident 
in this country. — Eustaok v, Bttstacb. [1^241 
P. 46; 93 li. J. P, 28; 130 L. T. 79: 39 
T. U R. 687 ; 67 8ol. Jo. 807, 0. A. 

994« Add, Annofofions As to (1) Expld. Inver- 
clyde V, Inverclyde, [1931] P. 29. Held. 
Salvesen (or von Lorang) v, Austrian Property 
Administrator, [1927] A. 0. 641. Aa to (2) 
Consd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. 0. 641. 

926. Add, Annotation : — Consd. Inverclyde v. 
Inverclyde, [1931] P. 29. 


926. Add, Annotations : — N.F. Graham r. Graham, 
[1923] P. 31, Consd. Inverclyde v, Inver- 
clyde, [1931] P. 29. FoUd. White (otherwise 
Bennett) v. White. 11937] P. 111. Refd. Mit- 
ford V. Mitford [1923] P. 130. 


926a. Parties domiciled in country where decree 
sought — Validity of marriage In dispute.] — 

(1) Where the validity of a marriage is in 
dispute the ct. of the domicil of the parties 
has jurisdiction, whether it is an exclusive 
jurisdiction or not, to pronounce a decree 
of nullity of marriage. 

(2) A decree of nullity of marriage pro- 
nounced by a ct. of competent jurisdiction, 
whatever be the ground of the decree, is a 
judgment determining status & is equivalent 
to a judgment in rem, 

(3) Where the parties are domiciled in a 
foreign country a decree of nullity of marriage 
pronounced by a competent ct, of that 


Yol. Xl.-'Oonfliet of Laws. Cases 
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country will, in the absence of fcatuj ©f 
collusion, be recognised as binding dfc 
elusive by the cts. of En^and A Scotiax^. 
unless it offends against British notions m 
substantial justice. — SAnvBSBK (on TOW 
Lorang) v. Austrian Property Adnonis- 
TRATOB, [1927] A, O. 641 ; 96 L. J. P. 0. 
106 ; 137 L. T. 671 ; 43 T. L. R. 609, H. L. 

AnnoioHow to (1) FoUd. Inverclyde v. Inverclyde, 

[1931] P. 29. Distd. White (otherwise Bennett) v. Wnite, 
[1937] P. in. Aa to (3) Reid. 11. v. H. (No. 2) (1928), 97 
116; Nachlmson v. Naohlmson, [1930] F. 917,0. A. 


926b. Jurisdiction dependent on domicil.] — A 

decree annulling a marriage on the ground 
of impotence is a judgment in rem alteirng the 
status of the pariies, & can be pronounced 
only by the ct. of their domidl. A decree 
a nn u lling a marriage on this gro\md deals 
with a marriage which till the date of the 
decree was voidable only & not void. In 
substance it is a decree for the dissolution 
of that marriage, & is thus distinguished 
from decrees annulling marriages for illegality 
or informality. — Inverclyde (otherwise 
Tripp) v. Inverclyde, [1931] P. 29 ; 100 
L. J. P. 16 ; 144 L. T. 212 ; 95 J. P. 73 ; 47 
T. L. R. 140 ; 74 Sol. Jo. 868 ; 29 L. G. R. 353. 

Amwtothon : — Consd. White (otherwiHc Bennett) v. White, 

[19:j7j p. in. 


926c. Marriage not celebrated in country where 
decree sought— Marriage in country where 
former decree of dissolution invalid.] — ^P aul 
V. Paul (1936), 80 Sol. Jo. 565. 


926d. Proceedings where wife petitioner 

resident & domiciled — Bigamous marriage.] — 

On a petition by a woman for nullity of a 


PART X. SECT, 1, SUB-SECT. 4. 

921 ii. The High Ct. of 

Bombay haa jnrisdiotion to entertain 
a petition for restitution of conjugal 
rights by a Christian wife of a Parsi 
husband if the wife was at the date of 
the petition residing in Bombay, — 
Dalal V, Dalal (1930), I. L. K. 54 
Bom. 877.— IND. 

921 iii. Or domiciL ] — ^Tho ct. 

has jurisdiction to entertain a suit for 
restitution of conjugal rights whoi*c^ the 
parties* were doniicdled or were both 
both bond fide, nisidoiit in New South 
Wales at the, time of the institution of 
the suit. — Bo ARUM AN V. BOARDMAN 
(1936), 36 S. U. N. S. W. 174 ; 53 

N. S. W. W. N. 182.— A US. 

1 i. .] — On petition by a wife for 

restitution of oonjugal rights : — Held : 
reap, had an Irish domicil, A; the ot. 
had jurisdiction to give relief, it being 
Immaterial whether reap, was or was 
not an American oltiaen. — Bell v, 
Bell, [1922] 2 I. R. 152.— IR. 

m i. .] — ^PoUtionor was married 

in New 55e.aland to reap. The evi- 
dence established that reaps.* domicile 
of origin was New Zealand, & negatived 
any inference that he had acquired a 
fresh domicile. In 1923, resp. went to 
the Federated Malay States as an 
employee of the English Civil Sorvloe, 
residing there with petitioner from 
1923 to 1934, when she i*etumed to 
New Zealand, where he wished her to 
remain with the child of the marriage. 
Reap, remained in the Malay States. 
Petitioner applied for a decree for 
restitution of oonjugal rights : — Held : 
granting the decree. In the olroum- 
stances, the ct. should exercise the 
disoretion conferred by sect. 8 of the 
Divorce & Matrimonial Causes Act, 
1928, In favour of petitioner.^ — Best 
[1936] N. Z.L. R. 693.— N. Z. 


PART X. SECT. 1, SUB-SECT. 6. 

n i, application in 

a nullity of maniage suit to deter- 
mine the question of the jurisdiction 
of the Ct. of K. B. of S. to entertain 
the action. The marriage was cele- 
brated in S. ; the husband, pltf., was 
domiciled Sc resident in A. at the time 
of the commencement of the action, 
& the wife was residing In M . : — Held : 
the Ct. of K. B. ot 8. nad jurisdiction 
to make a decree of the nullity of a 
marriage entered Into in B. — G. v, G., 
[1928] 1 W. W. R. 651 ; 22 Saak. L. R. 
376.— CAN. 

n ii. J — Hinds v. Mc- 

Donald, [19321 1 D. L. R, 96.— CAN, 

n iii. ^.J — ^Whore iMjtitioner, 

who had married as her first husband 
a man w’ho was domiciled in England, 
sought an annulment of her second 
marriage which was solemnistul in 
lr»dia & petitioner was resident in 
India : — Held : the eta. in India had 
jurlsdietion to deal with the matter — 
Tayta>k 1?. Wknkenbaoh 1. L. R., 
[1937] 1 Cal. 417.— IND. 

n Iv. .] — The Ct. of King’s 

Bench of Saskatchewan has juris- 
diction to entertain an action for the 
annulment of a marriage celebrated in 
Saskatchewan whether or not the 
hnsband was domiciled In Saskat- 
chewan at the time of the isane of the 
writ. — Reid (otherwise Francis) v. 
Francis (Saak.). (19291 4 D. L. R. 311 ; 
8 W. W. R loi— CAN. 

o i. Heapondeni residina in 

counirp where decree sought — Petuiemer 
not residing in country where decree 
80 ughi .\ — While residence only Is suffi- 
cient to found Jurisdiction In nullity 
actions, as distinguished from divorce 
actions, such residence must be bond 
fide. Where a petition setting up 
grounds for a declaration of nullity 
was erroneously dismissed, the ot. 
declined to reinstate the petition, as 
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petitioner was merely a casual visitor 
although his wife was a resident, in 
British Columbia. — P urdy v. Purdy, 
[1919] 2 W. W. R. 651.— CAN. 

o ii. .1 — Vamvakidis V. 

Kjbkofp, [1929] 4 D. L. R. 1060.— CAN. 

o iii. Neceasity for domicile or 

residence of parties .] — In the case of a 
marriage void ab initio, the ot. has no 
jurisdiction to entertain a suit for a 
declaration of nullity of marriage 
unless the marriage In question woe 
celebrated in this State, or both parties 
to the Ceremony of marriage either were 
domiciled or reeideut in the State at 
the time of the institution of the suit. — 
Smart v. Maxwell <1929), 47 N. S. W. 
W. N. 100.— AUS. 


p 1. .] — The ot. cannot entertain 

a suit for a declaration of the nullity 
of a marriage where reap, is neither 
domlolled nor resident within the 
province Sc the marriage was not cele- 
brated therein. Where such a suit is 
brought by the man its dismissal on 
the ground that resp. has not Ids 
domicile is, necessarily, a recognhion 
by the ot. that the alleged marriage is 
null. — Hutchings v. HtncHJNna (ot 
Browning), [1930] 2 w. w. K. 565 
4 D. L. R. 673 ; 39 Man. L. U. 66. - CAN 


or. of 

[omicilo has exchisivo ju tiuo 

uits for nullity upon the ground 

[npotonoe.— v. ^ 

19341 4 T>. L. R, !)(> ; O. K. 588.— CAN. 

P V. W.. 119351 J 

y; W, B. 293 J 42 Man. J>. K. 578, — CAN. 

si hasid on mnilidifu 

'^n'itrn dtrorrr dveni’- ^crt AHiiu lor 
roof of Ian- 1 An lor, nullity 

„srHl ot. nu allrguttan ol previous 
tt) tlie invalidity of 
in 

h,-,oji( e'of proof of tl.e Jaw of the place 
r tho proviouH divorce procjecdin^, — 
EPai V. Leigh, [1937] 1 D. L, i073; 

. R. 239.— CAN. 
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PART X. SECT. 2, SUB-SECT. 1.— A. 

q i, .] — POTRATZ V, POTRATZ 

(Bask.). [19261 1 D. L. K. 147.—CAN. 

q ii. .] — A divorce obtained by 

a wife In a foreign State, when her hus- 
band was domi^led in Saskatchewan, 
not recognised as valid. — B uri^ikl v. 
BC7B?JFfKi, [1926J 2 D. L. R. 129 ; 
[1926] 1 W. W. R. 657 ; 20 Saak, L. R. 
407.--CAN. 

Q iii. .] — Sheaser V. Sheaser, 

[19261 3 D. L. R. 196 ; [19261 2 
W. W. R. 389 : 22 Alta. L. R, 281 ; 
varying, [192G1 2 R. L. H, 906 ; [1926] 
2 W. W. K. 129,~-CAN. 

q iv. .1 — Brown v. MoInnebs, 

[19271 2 D. L. R. 656 ; [1927] 1 
W. W. R. 597 ; 38 B. C. R. 324.— CAN. 

q V. .] — McNutt v. Creb (1928), 

Q. R. 66 S. C. 332 ; 34 R. de J. 370.— 
CAN. 

q Vi. .}— A decree of divorce 

obtained in a foreign country is not 
recognised as valid in Canada if at the 
time of the decree the husband was 
domiciled in Canada, even though be 
had then resided In said foreign 
country long enoitgh to give the eta. 
thereof jurisdiction under the law of 
that country to grant the decree. 
Where subsequently to such a divorce 
one of the parties thereto goes through 
a form of marriage while the other 
party is still livmg & the original 
marriage still sabsisting under the law 
of their domicil, said purported 
marriage will be declared null Sc void. — 
MacDonald t?. Nash (Man.), [1929] 4 
D. L. R. 1051 ; 2 W. W. R. 84.— CAN. 

q vil .] — ^Petitioner & resp., 

both born In British Columbia, were 
married in Vancouver In 1917. In the 
fail of 1923 rosp. went to Portland, 
Oregon, Sc after remaining there a few 
weeks went to Los Angeles, Ckdlfomia, 


where he remained until Jan. 1925. 
Late in 1924 he commenced divorce 
proceedings In Portland & a decree of 
divorce was granted him In Apr. 1925. 
He then returned to Vancouver Sc in 
Apr. 1926, he, with another woman, 
went to Bellingham In Washington, 
w’here they went through a form of 
marriage before a magistrate & 
returned to Vancouver. Petitioner 
filed her petition herein in May, 1929. 
The law of the State of Oregon requires 
that pltf . In a divorce action must have 
been a resident Sc Inhabitant of the 
State of Oregon one year next prior 
to the commencement of the suit Sc 
the Supreme Ct. of the State has 
defined domicil, residence Sc Inhabltanoe 
as synonymous In relation to divorce 
proceedings : — Held : on the evidence, 
resp. did not renounce his British 
Cofumbia domloil, he was not in the 
ordinary meaning of the words a 
** resident '* or “ inhabitant *’ of the 
State of Oregon & did not acquire 
a domicil there. Domicil being the 
governing factor, there was no juris- 
diction in the eta. of the State of 
Oregon to erant a decree of divorce, Sc 
petitioner herein should be granted a 
decree absolute. — Biqoab v. Bigkjar, 
[1930] 2 D. L. R. 940 ; 42 B. C. R. 
329.— CAN, 

q vili. — — .] — The cts. In Canada 
will recognise the binding effect of a 
decree of divorce obtained In a foreign 
country against a husband domiciled 
outside Canada although he was not 
domiciled in the country of the ct. 
which granted the decree, If the cts. 
of the country of his domicile would 
reooraise the validity of the decree. 
In the present case the husband was 
domiciled in the English legal sense In 
Oregon when the wife obtained a decree 
of olvoroe in California on the ground 
of wilful desertion ; — Held : after 
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receiving expert evidence of tbo law of 
Oregon & of the effo<;t of “ the full 
faith Sc credit clause of the U.S. 
Constitution, that under the law of 
Oregon the wife could not claim a 
separate residence from that of her 
husband so as to transfer jiirisdictloD 
over a divorce action between them to 
another state than that of his domicil© 
unless be had given her cause by wUful 
desertion • Sc, since the question 
whether the wife had acquired the right 
on said ground to establish a separate 
domicile or residence In California was 
on© going to the root of the juris- 
diction of the California Ct., said “ full 
faith & credit clause would not 
compel the Oi’egon Ct. to recoguise 
the California decree without Inqulriug 
w'hether she had acquired said right. — 
WYLLIE V. Maktin, [1931] 3 W. W. R. 
465 ; 44 B. C. R. 486.~-CAN. 

927 V. — .1— As the 

domicil of a wife is the husband’s 
domicil Sc foreign proceedings cannot 
affect the legal status of a marriage 
In Canada, where the grounds support- 
ing a foreign decree would not support 
a decree under Canadian law; — Held: a 
wife’s divorce & re -marriage in Min- 
nesota constituted legal adultery, & 
furnisbed ground for the husband’s 
claim for dissolution of the Canadian 
marriage. — Campbell v. Campbell, 
[19211 2 W. W. R, 849,— CAN 

927 vi. .) — Where a 

husband had left Manitoba for tbe 
urr>oso of obtaining a divorce which 
e ooxild not have obtained there, Sc 
had obtained a divorce abroad & 
married again : — Held : the wife’s 
prayer for divorce shotild be granted. — 
Yates v. Yates, [19241 4 D. L. H. 
836 ; 3 W. W. R. 678.— CAN, 

936 ii, .] — Cromarty 

V, OboaiaRtt, No. 879 iv., ante, — CAN. 



944fiNi * — <■■«>}"— The husband* of British nationality 
Sc doi^cU* married a woman of German 
nationality & domicil in Berlin in atccordance 
with German law on Jan, 6, 1914. On 
Oct. 23, 1914, a German ct. annulled the 
marriage under a provision of the German 
Civil Code, & this decree of nullity was 
upheld on appeal. On Mar. 4, 1920, the 
woman, ^ resp, in the present suit, con- 
tracted in Germany a second marriage, in 
respect of which the first husband, the present 
petitioner, claimed relief : — Held : the Ger- 
man decision was a conclusive adjudication 
between the parties, & no marriage was at the 
commencement of the suit or now sub- 
sisting. — Mitpord V. Mitpord & Von Kuhl- 
MANN, fl923] P. 130 ; 92 L. J. P. 90 ; 129 
L. T. 163 ; 39 T. I.. R. 350. 

Annotation: — Consd. Inrerolydo t?. Inverclyde. [19311 P, 29. 

— SALVE8BN (OR VON LoRANG) V. 

Austrian Property Administrator, No. 
926a, ante. 

946a. No cohabitation.] — An English- 

man married an Englishwoman in England, 
but there was no cohabitation, & the wife 
went almost immediately to Canada Sc the 
United States, and on her application a 
ct. in Michigan, U.S.A., granted her a decree 
of nullity of marriage on the groimd that it 
was a marriage in form of law but not in legal 
effect. The husband had agreed to the 
decree being made. Thinking herself free, 
the wife went through a form of marriage 
with another man & lived with him as his 
wife. The first husband, who was domiciled 
in England, now petitioned for the dissolution 
of his marriage, citing the second man as co- 
respondent. The suit was undefended, but 
was referred by the Assize Comr. to the 
King’s Proctor on the question of connivance ; 
— Held: the American decree was invalid. — 
Clayton v, Clayton & Sharman, [1932] P. 
46 ; 101 L. J. P. 23 ; 146 L. T. 327 ; 48 
T. L. R. 191 ; 76 Sol. Jo. 96, 

Annotation: — Refd. Hughes r. Hughes (1932), 147 L. T. 20. 

946b. Foreign court without Jurisdiction to grant 
decree of nullity.] — The disability of a foreigner 
to marry in England otherwise than in accord- 
ance with the law of his country as regards 
matters of form is a disability of which he can 
divest himself at will & therefore constitutes 
no objection to the validity of a marriage con- 
tracted by him in England in English form. 
A decree of a foreign ct. invalidating such a 
marriage is recognisable in England only if 
the foreign ct. has jurisdiction over the 
marriage & even then is open to examination. 
Want of jurisdiction cannot be cured by 
mere consent of the parties, A decree of a 
foreign ct. purporting to annul an English 
marriage under these circumstances is not 
severable, & if it is incompetent to annul the 
marriage, neither is it competent to award 
maintenance or a lump sum in lieu of main- 
, tenanoe. 


VoL XI. — Conflict of Laws. Cases ^MBa. 

The husband, a domiciled Cypriot, mamed 
a Frenchwoman in England in English farm. 
Afterwards he repudiated the marriage on 
the ground that it was not in form in accord- 
ance with the law of his domicil. Later, on 
proceedings by the wife in a Cypriot ct., the 
marriage was declared null on the same 
ground by consent of the parties, & it was 
further declared that the husband should 
pay the wife a lump sum in satisfaction of all 
claims, including maintenance. The Cypriot 
ct. by tlie terms of its constitution had no 
jurisdiction to annul a marriage. Still later, 
the wife, finding the husband in England, 
took out a summons against him for neglect 
to maintain her under the Summary Juris- 
diction (Separation &, Maintenance) Acts, 
1896 to 1926. The summary jurisdiction 
ct., upholding the marriage, ordered the 
husband to pay maintenance : — Held : the 
marriage was good & the agi^eement to 
set it aside illeg^, that the decree of the ct. 
in Cyprus was pronounced without juris- 
diction in compromising maintenance as 
well as in annulling the marriage, & that the 
order of the ct. of summary jurisdiction must 
stand, the measure of maintenance within 
the limits of the Summary Jurisdiction Act 
being the means of the parties at the time of 
the proceedings. — Papadopoulos v. Pap ado- 
POULOS, [1930] P. 55 ; 99 L, J. P. 1 ; 142 
L. T. 237 ; 94 J. P. 39 ; 28 L. G. R. 73. 

Annotation : — Apld. Marcovltoh v. Maroovltch (1934), 161 
L, T. 139. 

I 947. Add, Citaiion : — nom, Sugden v, 

2 01. & Fin. 667, n. 

Add, Annotation : — Consd. Salresen (or von 
liorang) v, Austrian Propertv Administrator. 
[1927] A. C. 041. 

949a. In 1935 a maintenance order was 

made in a ct. of summary jurisdiction in 
England against M., a German subject. In 
1936 a decree of divorce was pronounced 
between M. Sc his wife in Germany. Both 
parties had submitted to the jurisdiction of 
the ct, &; the decree was pronounced on 
grounds that by insulting behaviour & 
incompatibility of temper the wife had failed 
to fulfil her man'iage obligations. M. then 
applied for a revocation of the maintenance 
order. The justices refused the application 
for the following reasons : (i) they considered 
that the fact that the marriage had been 
dissolved in Germany on grounds which 
would not be recognised in England was not a 
sufficient reason for them to discharge the 
order, & (ii) the wife’s financial position had 
not changed & was such that she required the 
maintenance payable under the ordei* for 
her support, & the justices therefore exer(;is(>d 
their discretion in her favom*. The ]insi>an<i 
appealed: — Held: (1) the do(‘Tee of the 
German ct. was valid <fe binding tiirougjiout 
the world & the justices were not concerned 
with the question whether th(‘ grounds ot 


PART X. SECT. 2, SUB-SECT. 2. 

947 til. .] — chomartt V, Obo- 

MARTY, No, 879 Iv., ante, — CAN. 


Decree for alimony,] 
(B. C.). 


u i 

Bubpbb V, Burpke , 

D. L. H. 18 ; 2 W. W. R. l28.— CAJJ 


uil. 


Marriaae of minor unthout 


consent .) — Petitioijer was deemed to be' 
domicil^ In New i^aland by virtue of 
Divorce 8c Matrimonial Causes Amend- 
ment Act, 1930. Rosp^ was an Ameri- 
can sailor domiciled in California. All 
matters wore proved to entitle peti- 
tioner to a divorce if her marriage >vith 
reap, was subsistingr, but 
latner, ac j i n ef on his behalf, obtained 
a decree of nullity of marrJaife in 
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California on the ground that at the 
time of the marriiige reap, was a minor 
& did not obtain ti«e consent squired 
bv the law of that State : — Nrid ; tJ o 
niarrioge was, in the contomplation )f 
the law of this country, still subsid- 
ing, & that a decree nisf for Its dis- 
solution should be granted. — Carter 
. Carter, [19321 N. Z. L. R. 1104.-- 
N.Z. 
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divorce were recognised in England ; (2) in 
the case of a foreign divorce where the parties 
could not make any application to the Divorce 
Ct. in England the continuance of the award 
of maintmance is not a judicial exercise of 
the magistrates’ discretion. 

Observations on procedure on proof of a 
decree of dissolution of marriage by a foreign 
ct. — ^Mbzgkr V, Mezobb, L1^^37] P. 19 ; [1936] 
3 All E. B. 130; 106 U J. P, 1; 156 
L. T. 491 ; 100 J. P. 476 ; 63 T. L. R. 18 ; 
80 Sol. Jo. 916 ; 34 L. G. R. 608 ; 30 Cox 
C. C. 467. 

951a, .]— A husband & wife were married in 

1916. In 1922 they went to America, where 
they settled, the husband getting employ- 
ment. In 1925 the husband deserted his 
wife & in 1926 at the husband’s request the 
wnfe visited certain lawyers in America, 
where she saw the husband. Ho said he had 
decided to take divorce proceedings against 
her & that he would pay her a certain weekly 
sum Sc give her the custody of the cliild of 
the marriage. The wife agreed to this, & a 
divorce petition was duly filed by the hus- 
band alleging cruelty by the wife. Sc alleging 
that he “ resides in & is an inhabitant of the 
State of Michigan.” No answer was put in 
by the wife, she did not take the point that 
the husband was nut domiciled in that State, 
Sc she did not defend the case. A decree was 
duly made. The wife returned to England <fe, 
in order to test the validity of the Anierican 
divorce, she brought a petition for divorce 
in England alleging adultery by the husband 
with the woman whom he had married since 
the American divorce: — Held: (1) it was 
clear from the evidence that the husband was 
domiciled in the State of Michigan when he 
filed his petition for divorce, Sc the decree 
granted in that State was a valid one. The 
wife, being a single woman, could not, there- 
fore, bring a petition for divorce in England ; 
(2) the American decree was not invalidated 
by the fact that the interview between the 
parties at the lawyei’s might in England be 
ctmsidered to amount to collusion. — OitowE 
V, (^BOWK, 11937] 2 All E. R. 723 ; 157 L. T. 
567 ; 81 Sol. Jo. 399. 


952. Add. AnnoiMffw : — Con&d. Jacobsoxi v. 
Erachon (1927), 44 T. L. R. 103; Salvesen 
(or von Lorang) v. Austrian Property Ad- 
ministrator, [19273 A. 0. 641. Retd. Mitford 
V. Mitford* [1923] P, 130 ; Rudd v. Rudd. 
[1924] P. 72 ; Papadopoulos v. Papadopoulos, 
U930] P. 56 ; Hughes v. Hughes (1932), 48 
x» L. R. 328* 

952a. Decree made by mistake — ^Authority to 
appear for petitioner withdrawn.}— In this 
undefended suit the wife petitioned for the 
dissolution of her marriage on the ^ound of 
her husband’s adultery in Egypt. Resp,, 
who was engaged in btisiness in Egypt, 
appeared under protest to the jurisdiction 
& said that he was domiciled in Egypt. An 
order was made for the trial of the issue prior 
to the hearing of the suit, but later reap, 
abandoned his plea to the jurisdiction. At 
the hearing the judge drew the attention of 
.counsel to the fact that petitioner had in 
1930 petitioned for divorce in Egypt, & had 
been granted in May, 1980, a decree nisi of 
divorce in H.M. Ct, at Alexandria ; that 
the husband had given evidence in that suit, 
though it was undefended, & had given 
evidence that he was domiciled in Egypt, 
The hearing was adjourned for the pro- 
duction of the ct. record from Alexandria, 
which was forthcoming at the resumed hear- 
ing : — Held : the proceedings in Egypt 

amounted to nothing at all, because petitioner 
had withdrawn all authority from anybody 
appear in the cte. of that country. The 
judge at Alexandria was not informed of that 
fact, Sc he proceeded with the suit on the 
footing that she was represented, whereas 
she was not. The domicile was really 
English. A decree nisi was pronounced. — 
Hughes v. Hughes (1932), 147 L. T. 20 : 48 
T. L. R. 328 ; 76 Sol. Jo. 344. 

964'a. Award of maintenance by foreign court — 
Court incompetent to annul marriage. y- 

Papadopoulos v, Papadopoulos, No. 946b, 
ante. 

956. Add* Annotation : — Refd. Nachimson v. 
Naohimson, [1930] P. 217. 


PART X. SECT. 2. SUB-SECT. S. 


962 L For 14 O. L. R. 234 ” read 
14 O. L.^ R. 434.*» 

962 U. .] — OwKN V. Robinson 

Owen). U925] N. Z. L. R, 


»w. Presumption in famoxir ofveUidity 
of proceedings.] — Fields c. Fields, 
tl926J 2 D. L. R. 266 ; 68 N. S. R. 66.— 

CAN. 


f X. Foreign court without jurisdiction 
— Doubt as to huttband*s domioU.'h-A 
deoree of divorce granted to a wife by 
a ot. of a foreign state wherein the 
husband was bom & had lived con- 
tmuousiy up to a time shortly More 
the date of the oominenoemeut of the 
divorce prooeedlngs should not be 
pronounced invalid by our ots., when 
coUatenUly attacked years aft^wards 
on the ground that at said date the 


that the new domicil had then been ac- 
quired byhlm. — G ilbert v. Standard 
Trust Co. (Alta.), (1928) 4 D. L. U. 
371 ; (1928) 3 W, W. R. HI.— CAN. 


sy. No domicil in country of 

court granting dccree-^Decree not recog • 
nised.] — Drake (otherwise Mao- 
laren) V. Maolaren (Alta.), (1929) 8 
D. L. R. 169 ; 2 W. W. K, 8T.— CAN. 


PART X. SECT. 2, SUB-SECT. 4. 

964 iv. — By deoree of 

the Michigan ct. the mother of Infants 
was granted a divorce from the father 
Sc awarded the custody of the infants, 
until they reached a certain age or 
until the further order of the ot. 
The infants were in the ousiody of the 
father in Ontario : — Mdd : the deoiw 
was not conclusive upon on application 
to an Ontario ct. for an order for 
custody, more especially as the judg- 
ment of the Michigan ot. was not final. 


—Re Gay. [19261 3 D. L. R. 349 ; 69 
O. L. R. 40.— CAN. 

964 V. .] — ^Where children 

were residing with their father in a 
provlnoe where he was engaged in 
business, Sc their welfare would be 
best served by leaving them in hla 
custody : — Reid : his application to be 
appointed their guaroian should be 
granted, notwithstanding the fact that 
their mother, in securing a divorce In 
an undefended action in a forelim ct., 
had also obtained as incidental mereto 
an order giving her their custody. — 
Re Snyder, Snyder v. Snyder, (1927) 
8 D. L. H. 151 ; (1927) 2 W. W. B. 
240 ; 38 B. O. R. 336.— CAN. 

964 Vi. On Orders for oZimony,)— 

A judgment of a foieim ct. awarding 
alimony to a husband is enforceable 
^ Ontario, although the Ontario ct. 
does not know or recognise any right 
to alimony In a husband against his 
5^o»r“BuRaHBLL v. Buborsll, (1926) 
2 D. L. R. 696; 68 0. L. R. 616.- CAN. 
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VoL XL—Conflict of Lam 00868 986-1089. 


Part XII. — Assignment of Property on Marriage. 


986. Add, Anwtahon: — Refd. Budd v. Budd, 
[1924] P. 72. 

969. Add* Annotations : — As to (2) Retd. Basque 
Intematioxiale de Oominerce de Petrograd 
V. Goukaseow, [1923] 2 K. B. 682. Generally^ 
Refd. Bepublica d© Guatenaala v. Nunez, 
[1927] 1 K. B. 069. 

1000. Add* Annotation : — Consd. A.-G. v. Belilios, 
[1928] IK.B. 798. 


1007. For existing citations read “ (1854), 18 
Beav. 128 ; 2 Eq. Bep. 693 ; 23 L. J. Oh. 
265 ; 23 L. T. O. S. 318 ; 18 Jur. 736 ; 62 
E. R, 61 ; affd, on other grounds (1866), 7 
Be O. M. & G. 78, L. 0.” 

1009. Add. Annotation: — Consd. Gojff v. Goff, 
[1934] P. 107. 

1010. Add. Annotation : — Consd. Goff v. Goff, 
[1934] P. 107. 


Part XIV. — Foreign Judgments 


See^ now, Foreign Judgments (Reciprocal 
Enforcement) Act, 1933 (c. 13). 

1033. For “ No. 383, ante ’* read the following : — 
The judgment of a foreign ct. [in this case 
the exors.’ Ct. of Dealing at St. Croix], con- 
sisting of persona interested in the property 
in dispute, will be disregarded in the cts. of 
this country. — Price v. Dbwhurst (1837), 
8 Sim. 279 ; Donnelly, 264 ; 6 L. J. Ch. 226 ; 


69 E. R. Ill ; affd. on other grounds (1838), 
4 My. & Cr. 76. 

1033a. Due constitution of court — Necessity for 
strict proof.] — R. v. Beech, Pollitt & 
Stbudwick (1928), 20 Cr. App. Rep. 175, 
C. O. A. 

1039. Add. Annotation : — A® /o (1) Consd. Dreyfus 
(C. L.) V. I. R. Comrs., Dreyfus (L. L.) v. 
I. R. Comrs. (1929), 14 Tax Cas. 660. 


PART XII. SECT. 2, SUB-SECT. 1.— F. 

n i. Marriage to domiciled 

Englishman — Effect of English divorce 
decree .] — A domiciled Eogliahinan Sc a 
domiciled Scotswoman entered into an 
ante ’nuptial marriage contract which 
contained this clause, It is hereby 
declared that these presents shall be 
interpreted & the rights of the parties 
regulated by the law of Scotland.'* 
The wife obtained decree of divorce 
in the English cts . ; — Held : the rights 
of parties under the contract arising 
on divorce fell to bo regulated in the 
some manner as if decree of divorce had 
been pronounced by the Scottish cts. — 
DRTTMMONT) V. BEIiL’iRVTNG, {1930] 
S. C. 704.— SCOT. 


PART XIII. SECT. 2. 


1016 i. As to property — Faiher en- 
by law of infant's domidl .] — An 
infant domiciled in Indore, India, was 
absolutely entitled to a fund In ot., 
& by the law of the Indore State her 
father as legal guardian both of her 
person & property was entitled to 
receive & give legral discharges for all 
moneys coming to her during minority. 
The father applied for payment out 
of the fund to him for the benefit of 
the tofewit : — Held : the father was 
not entitled as of right to the fund, but 
the ot. must be satlsflod by evidence 
that the fund was to be applied for the 
benefit of the infant Sc in what manner. 
— Dhabamal V. Holm Patrick: (Lord), 
[1935] I. R. 760.— IR. 


r I. -- — .1 — The only ot. with Juris- 
diction over the custody of an infant 
is the ot. Of the domloU of the infant.— 
Cody v. Cody, [19271 3 D. L. R. 349 ; 
[1027] 1 W. W. R 603 ; 21 Sask. L. R, 
891.— CAN. 


f U, Divorce proceedings com- 

menced in Alberta — H^oval of children 
by fcdhrr to another Province .) — Where 
the husband is domloUed in Alberta 
at the time an action for divoroe is 
begun, the Supreme Ot. of Alberta has 
Junsdlotion in such action to make an 
order awarding the custody of the 
ohll^n to the mother even though 
they have been removed by the father 
to a foreign State Sc are residing therein 


at the time of the application for the 
order. — Goforth v. Goforth (Alta.), 
[1929] 1 D. h. R. 68 ; [1928] 8 W. W. R. 
i83.— CAN. 

Compare No. 1117 L, post. 

s i. Decree by Serbian court — 

Whether Scottish court wiU enforce .] — 
Decree of divoroe Sc for the custody of 
the child of the marriage had been 
obtained lu the Serbian cts. by a 
Serbian, resident in Belgrade, against 
his wife, who was a Scotswoman. The 
child, a girl of 8 years of age, was 
resident ^th her mother in Scotland. 
In a petition to the ot. in Scotland by 
the lather for custody of the child, the 
mother averred that it would be preju- 
dicial to the health, welfare, & interests 
of the child that the petition should be 
grantcNl : — Held : while petitioner's 
right to custody of the child had 
already been settled by a competent 
ot., the Scottish ot. was entitled, before 
ordering delivery of the child, to be 
Informed of petitioner's arrangements 
for the oonveyauoe of the child to 
Belgrade, Sc for her reception there. — 
Radoykvitoh V. Radoyevitoh, [1930] 
S. 0. 619.— SOOT. 


PART XIII. SECT. 3. 

1 1 . Court of husband's 

domiciZ.)— In a petition brought by 
the wife of a domiciled Scotsman for 
custody of the only child of the 
marriage, or otherwise for access, the 
husband maintained that the Scottish 
ot., even if it had jurisdiction, could 
not pronounce any effective order. 
The nusband, when the question of 
Jurisdiction was raised, was residing 
in New York, where he held a pro- 
fessional empointment ; petitioner was 
living in London, Sc the child, under 
the care of her paternal grandmother, 
was In France : — Held : the Ct. of 
Session, as the ot. of the husband's 
domicil, had jurlsdiotion to determine 
the queraons of oustody Sc access ; the 
mere fact that the parties were outvlth 
Scotland did not render ineffectual any 
decree which it might pronouno© alnoe 
such decree being a decision as to 
status, was a Juctoent in uni- 
versally 'binding.— Bonder v. Ponder, 
[1932] S. 0. 233.— SOOT. 
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PART XIV. SECT. 1. 

Order conferring rights on 

committee of lunatic .] — The rights con- 
ferred upon the committee of a lunatic 
by a ct. of the lunatic's domicil, with 
reference to personalty, ore entitled 
to world -wide recognition . — Re Hick- 
son. [19271 4 D. L. R. 607 ; 61 O. L. R. 
180.— CAN. 

Bg. Judgment in default of abear- 
ance .] — ^A judgment of the King’s 
Bench Div. in London passed in default 
of appearance of deft, under the sum- 
mary procedure, without any evidence 
being called, is not a judgment on the 
merits within sect. 13 \b) of the Code 
of Civil Procedure Sc a suit cannot be 
brought solely on such a judgment in 
British India. — Derby McIntyre & 
Co. V. Muter & Co. (1985), I. L. R. 
02 Oalo. 682.— IND. 


PART XIV. SECT. 2. SUB-SECT. 2.— A. 

1084 ill. Where a suit is 

brought on a foreign judgment, it is 
not open to deft, to plead that the ot. 
which passed the judgment had no 
lurlsdlotion to do so, when he himself 
had submitted to the Jurlsdiotion & 
had not challenged It. — G anga Prasad 
V. Ganeshi Lal (1923), I. L. R. 46 
All. 119.— IND. 


1039 I. EsserUials to establishment of 
iueisdiction.}—-Held : the provisions in 
Jud. Act, 1927 (c. 88), ss. 51, 52, must- 
be confined to actions upon jndgmctits 
obtained In the Province of Q.. \^hich, 
according to the principles of inter- 
national law, applicable as between the 
different Provincos of the Dominion, 
are entitled to extra-territoria l reco^rni- 
tlon. i.e. to those cases in whleb the 
writ was served within the ProvincA^ 
of Q. upon a person donjiciled 
resident therein & who owed allegiance 
to the laws of Q.— Litno r. hKVU [1929 » 

1 D. L. R. 130 ; 63 O. L- K- 194. — GAN. 

1039 ii. *1 — ^ 

subject or resident In the country of 
the foruju, or have selected it os pltf. 
or haAn) voluntarily submitted to its 
iurJ4<i[ction. — WicrtHTr^K v. Connor^? 
Bros!: Ltd., fl9.35J 2 D. L. R. 483; i 
F L. J. (Can.) 37 ; suit nom. Webster 
mV'Lanchlan Co. v. Connors Bros., 
D. L. R. 206 ; 9 M. P. R. 846, 



Cases 1041— 1118a. English and Empire Digest Supplement, 


1041. Add* Annotation: — Generally, Refd, Em- 
ployers' Liability Assce. CJorpn. v. Sedgn;vick, 
Oollins, [1927] A. C. 95. 

1044<a. Judgment of horning.] — (1) An action lies 
in the English cts. on a Scotch judgment 
of homing against a Scotchman born. 
(2 ) Where a Scotch decree adjudges interest to 
be paid, but does not fix the time from which 
it is to run, it is payable from the day of 
citation. — Douglas v, Forrest (1828), 4 
Bing. 686 ; 1 Moo. & P. 663 ; 6 L. J. O. S. C. P. 
157 ; 130 E. R. 933. 

A nnotations : — AsioiD Bold. Don r. Llppmaun (1 837 ), 5 01. & 
Fin. I : Oowan r. Braidwood (1840), 0 Dowl. 26 ; Sohlbaby 
«. Westenholz (1870), L. R. 6 Q. B. 155 : Roosillon v. 
RouNillon (1880), 14 Oh. D. 351 ; Etnannel c. Symon, 
[19081 1 K. B. 302 ; Gavin Olbaon t>. Gibson, [1913] 3 
K.B.379. 

- Add* Annotation : — Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 

1054* Add. Annotation : — Apld. Rudd v* Rudd, 
[1924] P. 72. 

1009. Add. Annotation -Reid. The Joannis Vatis 
(No. 2)* [1922] P, 213. 


1078. Add. Annotation: — As to (1) Apld* Em- 
ployers’ Liability Assce. v. Sedgwick OoUins 
(1926), 95 L. J. K* B. 1015. 

1080. Add, Citation : — [1921] B. & 0. R. 196. 

1090a. .]— Rudd v* Rudd, No. 903a, ante. 

1098a* General rule.] — A plea of judgment 
recovered in a foreign ot. of competent 
jurisdiction mxist show that the judgment so 
recovered is final & conclusive between the 
parties according t6 the law of the place 
where such judgment is pronounced. — 
Pbayes t). Worms (1861), 10 0. B. N. S. 149 ; 
142 B. R. 407. 

1108. Add* Annotation : — Apld. Beatty v* Beatty, 
[1924].! K. B. 807. 

1112. Add. Annotation : — Consd. Beatty v. Beatty, 
[1924] 1 K. B. 807. 

1113. Add. Annotation : — Consd. Beatty v* Beatty, 
[1924] 1 K* B. 807. 

1113a. Judgment for payment of sum of money — 
Amount not subject to variation — Alimony.] 
— By the law of the State of New York, where 


1042 i. Absence of jurisdiction — 
Effect, of.] — A jndgmont was obtained 
in Florida without jurisdiction. A 
judgment was given in New Jersoy 
upon this, without inquiry as to the 
merits, in an £Wjtlon upon the New 
Jersey judgment : — Held : both the 
Florida & the New Jersey judgments 
were nullities. — Fkederrk A. Jones 
Inc. V. Toronto Gknerai. Insce. Oo., 
[1933J 2 D. L. R. 660.— CAN, 

si. Subject-matter of judgment out of 
jurisdiction.] — Pltf.’s husband pur- 
chased a ticket which drew a horse 
in a sweepstake in the Irish Free State 
entitling the purchaser to a certain 
sum as prize money. Pltf. obtained a 
decree of divorce in the State of Cali- 
fomla & a declaration that she was 
entitled to the money, the ticket having 
been “ community property : — Held : 
the decree ot the Oaltfomian Court 
could not have any effect in the Irish 
Free State as the subject-matter of the 
decree was not within the control of 
the State of {California. — McKie v. 
McKie, [1933] I. R. 464.— IR. 

PART XIV. SECT. 2, SUB-SECT. 2.— C. 

1064 xiv. .) — A judgment 

on an award obtained in England by 
default cannot be sued on in India, 
since it is not a judgment “ on the 
merits within Code of Civil Pro- 
cedure (Act V. of 1908), 8. 13. — 
Oprbnheim & Oo, V. Mahomed 
Haneef, (19221 I A. C. 482 ; 91 

L. J. P. C. 206; 127 L. T. 196; 49 L. 
R. liid. App. 174.— IND. 

1064 XV. .] — Deft., who 

was resident & domiciled In OutArio^-' 
was served there with a writ of sum- 
mons by which an action for the price 
of goods sold & delivered was com- 
menced against him In the Superior 
(Ct, of Quebec. The catise of action 
arose partly at least in Ontario. He 
did not appear & judgment wtxa entered 
against nim by default. In an action 
upon that judgment brought in 
Ontario by same pltf. a^nst same 
deft., the latter pleaded that the 

g uebeo judpnent was of no effect in 
ntarlo ; — Held : the provisions of 
Judicature Act, H. S. O., 1927, ss. 51, 
62, enacted by an Act of the Province 
of Canada, 1860, must be confined to 
actions upon judgments obtained in 
Quebec which, according to the 
principles of international law are 
entitled to extra-territorial recognition. 
i.e. to those oases In which the writ 
was served within Quebec upon a 
person domiciled 8c resident therein 


& who owed allegiance to the laws of 
Quebec. — L ung v. Lee, [1929) 1 

D. L. R, 130 : 63 O. L. R. 194.— CAN. 

1065 i. Judgment recognised — DC' 
fondant served — No appearance or 
defence- —Proceedings regular. ] — H eld : 
a Judgment of the High Ot, of Justice 
In England against a deft, in India, 
who had been duly served with a writ 
of summons but wbo did not enter 
appearance or deliver a defence, must 
be regarded as a judgment passed on 
the merits of the ease when the pro- 
ceedings had i)oen strictly in accord- 
ance with the Rules of the Supreme Ct. 
—Kulwant V. Dhan Raj Dutt 
(1934), I. L. R. 16 Lah. 768.— IND, 

PART XIV. SECT. 2. SUB-SECT. 2.— E. 

c i, Judgment based on joint 

S etition presented by both parties .] — 
[UHAMMAD MOIDEEN V. ClIINTHAMANI 

Chettar (1929). I. L. R. 52 Mad. 503.— 

IND. 

PART XIV. SECT, 2, SUB-SECT. 2.— F. 

e 1. Exexiution of power of 

attorney — Authorising agent to appear 
as plaintiff or def^ndani — Failure of 
agent to appear.)— J anoo Hassan 
Sait v. Mahamad Ohuthu (1924), 
1. L. li. 47 Mad. 877.— IND. 

PART XIV. SECT. 2, SUB-SECT. 2.— G. 

h i. . 1— On an application under 

Ord. 14 for leave to sign judgment in 
an action on a foreign judgment : — 
Held : the defence that deft, had not 
been served with process in the foreign 
action, & that the proceedings therein 
did not come to his knowledge or notice 
raised a triable Issue which must be 
tried, In the ordinary way. — Romano 
r. Maggiora, [1935] 2 W. W. R. 524 ; 
50 B. C. R. 66.— CAN. 

n i. — - ■ j — In an action on a foreign 
judgment a stattwent in said judgment 
that deft, was “ duly & personally 
served with the summons & a copy of 
the cjomplaini ” is at least primd facie 
evidence that the formalities required 
by the law of the ftireign state to effect 
service were observed. In the present 
c*aso, wherein it was found that deft, 
was resident of the foreign state at the 
time of said alleged sorvleo : — Held : 
ho had not dischai'ged the onus on 
him of displacing the primd facie case 
that he was served, & if the Bcryiee In 
question consisted, as on the evldenot^ 
it api>areiitly did, of the handing the 
suit papers in an envelope to deft. 
such service would noi- be against 
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“ uaturai justioo.'” The ct. is not en- 
titled to presume, in the ahsonco of 
<'vidoTur(‘, (Jjat the foredgn r»ractice is 
th(^ same as ours.- Romano r. MA(i- 
GiouA (No. 3), [1937] I VV. W. R. 490 ; 
5] B. V. H. 352. --CAN. 


PART XIV. SECT. 2. SUB-SECT. 8. 


o. Read now “ 1098a i.” 

p. Road now ** 1098a ii.*’ 

1098a ili. l^esumption of final- 

ity.] — The finality & oonoluslvonoss of a 
fopoigru judgment wiU be presumed in 
favour of a pltf. relying on it, umess lt 
is put in issue by doft.’e pleadings, but 
a Ct. of Appeal in ordering a new trial 
can allow such amendments to be made 
as will enable deft, to raise the issue. — 
Smith v. Smith, [1923] 2 D. L. m 890 ; 
2 W. W. R. 389.— CAN. 

q. Read now " 1098a Iv.” 

r. Read now 1008a v.*’ 

1098a vi. .) — Ainblik v. Ainsuk 

(1927), 39 O. L. R. 381 ; 27 S. R. 
N. S. W. 624 ; [1927] Argus L. R. 301. 


1113 ii. Where 

there did not appear to be any differ- 
ence proved between the effect in the 
foreign State & In Ontario of such a 
judgment : — Held : a decree for ali- 
mony not being an absolute judgment, 
pltf. was not entitled to recover upon 
the forelgm Judgment in respect of 
arrears of alimony. — Maguire v. Ma- 
guire 1921), 64 D. L. R, 180; 50 
o. L, R. 100.— <;an. 

1113 Ui. — , 3— Perry v. 

Perry, [1924] 4 D. L. R. 1177 ; 54 
O. L. R. 613 ; revsg.. [1924] 1 D. L. R. 
665 ; 53 O. L. R. 502.— CAN. 


Ba. Judgment made award of court — 
No notice given to party — No notice 
required by law of country where judgment 
given*] — In an action In Ontario upon a 
judgment recovered in HoUand, it 
appeared that the judgment was pro- 
nounced by a ct. of record 8c directed 
that an award of arbitrators shonld be 
executed after its form Sc contents 
& in the ordinary way of execution ; 
8c that no notice was given to defts. 
who wore parties to the orbn. : — HHd : 
the requirement of notice or no notice 
Is a matter of procedure ; as It was 
shown that in HoUand no notice was 
neoessaiy, the lack of notice did not 
affect the vaUdlty of the Judgment 
in HoUand, which was final & con- 
clusive & could be sued on in Ontario. 
— Stolp 8c Co. v. Browne 8c Co„ 
L. R. 703 ; 66 O. L, R. 
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a judgment has been pronounced by the 
proper ct. of that State for the payment of 
alimony, & instalments under that judg- 
ment are due & in aiTear, it is not competent 
for that ct. to vary its judgment in respect 
of the instalments so accrued due : — Held : 
such a judgment is in that respect a Anal 
judgment & an action may be brought to 
enforce pawient of those arrears in this 
country. — Beatty v . Beatty, [1924] 1 

K. B. 807 : 93 L. J. K. B, 760 ; 131 L. T. 
226, 0. A, 

1114. Add. A^'i^oiaiion : — Reid. Beatty v, Beatty» 
[1924] 1 K. B. 807. 

1118* Add. Annotation ; — As to (1) Consd. Banco 
de Vizcaya v. Don Alfonso de Borbon y 
Austria, [1935] 1 K. B. 140. 

1122a. Judgment founded on immoral agreement.]— 

Papadopoulos r. Papadopoui-OS, No. 940b, 

ante. 

1126. For “ No. 883, ante ” read “ No. 1033, ante, 
& Supp.” 

1132. Add. Annotations : — Apld. Ellerman Lines 
V. Read (1927), 44 T. L. B-. 7. Reid. Jacobson 
V. Prachon (1927), 44 T. L. R. 103. 

1135a. .] — Pltfs.’ steamer stranded in the 

Black Sea, L. agreed to try to salve her on 
the terms that security for payment of his 
remuneration should be arranged in London, 
& that he would not arrest the ship unless 
there was an attempt to remove her before 
the security had been given. Security was 
given in London in accordance with the 
salvage contract, & the ship was redoa^d 
& taken to Constantinople for temporary 
repairs. Before she was ready to leave, 

L. brought an action against the master in 
the Turkish ct. on the ground that the ship 
was about to be removed without security 
having been given. By order of the Turkish 
ct. the ship was arrested, &, as the master 
had no evidence of what had been done in 
Jondon & L. took an oath that security had 
not been given, the Turkish ct. awarded L. 


£23,890. L. then disposed of the ship, <fe 
Itfs. brought an action (1) for damages for 
reach of contract, (2 ) for a declaration that 
the Turkish judgment was invalid, & (3) for 
an injunction to prevent the judgment from 
being enforced: — Held: (1) the Turkish 
judgment was invalid ; (2) an injunction re- 
straining the enforcement of the judgment 
abroad should be granted. — Ellerman I^ines, 
Ltd. V. Read, [1928] 2 K. B. 144; 97 
L. .L K. B. 366; 138 L. T. 625; 44 T. L. R. 
286 ; 17 Asp. M. L. C. 421 ; 33 Com. Cas, 210, 
O.A.; revsg. (1927), 44 T. L. R. 7. 

1136» Add. Annotation ; — Generally, Refd. 
Macaulay v. Guaranty Trust Co. of New 
York (1927), 44 T. L. R. 99. 

1141. For “ No. 383, ante ” read No. 1033, ante, 
& Supp.*’ 

1147. Add. Annotation : — Refd. Jacobson v. 
Frachon (1927), 44 T. L. R. 103. 

1147a. .] — In an fiction by buyers against 

foreign sellers for breach of contract alleging 
failure to deliver goods in the quantity 
of the quality agreed to be sold, the defence 
was set up that the matter had been litigated 
in the French ct., which had given judgment 
for defts., that the judgment was a bar to 
the action. Pltfs. replied that the judgment 
was obtained by proceedings contrary to 
natural justice. The action in Prance was 
brought by the sellers against the buyers for 
cancellation of the contract, & for damages, 
& the ct. made an order appointing an expert 
to go to London to examine the goods, com- 
pare them with the samples delivered, hear 
take down in writing all evidence, & make 
a full report in writing to the BYench ct. It 
was proved in the English action that the 
expert appointed made a hurried & incom- 
plete examination of the goods, refused to 
look at certain documents or to hear the 
evidence of pltfs. & their witnesses, & 
ultimately made a biased & erroneous report 
to the ct. : — Held : there being evidence that 
according to French law the ct. was not bound 


PART XIV. SECT. 2, SUB-SECT. 6. 

1117 1 . Orders in respect of foreign 
infant — CvstodyA — Tbe ct. wifi firive 
effect to the judgment of tho ot. of a 
foreign State awarding the custody of 
an infant to one of the parents. — Re 
Atkrs, 119211 2 W. W. R. 171 ; affd-, 
[1921] 2 W. W. R. 625.— CAN. 

.] — See. also. Nos. 954 i~ 

954 V. ante. 

1117 U, Appointment of guar- 

dian.) — Whore a child, whose parents 
had died, was removed from the 
province of Its domicil of origin, it« 
maternal grandfather, resident In that 

S rovinoe, obtained from the ots. of 
lat province letters of guardianship 
of the child &. thoreafter applied to the 
ots. of the province to whloh the child 
had been removed for a writ of habeas 
corpus. Tho application was granted 
on the ground that, other things being 
equal, the ots. of one province wifi 
reoo^lse the proooodlngs of the ots. of 
another province in such a oase.^ — Rt 
Bjsrum^ln & Walpron. Re Inpanth 
Act. [1923] 4 D. L. R. 56 ; 3 W. W. R. 
70.— CAN. 


PART XIV. SECT. 2, SUB-SECT, 7. 

1124 !v. Necessity for strict 

proo/.J — Tho dofenoo that a foreign 


judgment was obtained by fraud must 
be clearly proved. — 13 oga v. Chamber- 
LEN. [19361 I JD. L. R. 660 ; 9 M. P. K. 
565.— CAN. 


1127 1. .] — DBLAPOBTE V. Dkla* 

PORTE, [19271 4 D. L. R. 933 ; 61 

O. L. R. 302.— CAN. 

1133 ill, — — Not where in- 
volving retrial of guesiions adjudicated 
on bp foreign court .) — Manolopouix)s 
V, Pnaiffk, [1930] 2 D. L. R. 169 ; 1 
M. P. R, 366 ; revsg.. [1929] 4 D. L. R. 
48.— 42AN. 

1183 Iv, .1 — ^Manolopottlos V. 

Pnaippk (N. S.), [1929] 4 D. L. R, 48.— 
CAN. 


1185 ii. .p-If it be alleged 

& proved that a party has obtained a 
judgment in hia favour by some 
extraneous fraud, such as the clan- 
destine substitution of a false exhibit 
for the real exhibit, or the deliberate 
suborning of a witness to testify to the 
genuineness of false documents or to 

f ive any material false testimony, or 
he giving of false oral testimony 
material & relevant to the Issues, such 
judgment If a, domestic judgment, can 
bo set aside in a new action, or if It Is a 
foreign Judgment the fraud may be set 
up as a defence to an action thereon.— 
Locke v. Hulett (Alta.). [1^291 3 
D. L, R. 572 ; 2 W. W. R. 558.— CAN. 
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PART XIV. SECT. 2. SUB-SECT. 8. 

1140 i. What amounts to rejnignaney 
to “ natural justice ” — Not nierelp 
following lex fori — Lex fori different 
from law in force in British India .] — 
Ganoa Prasad v. Gankshi Lal (1923), 
1 L. R. 46 AU. 119.— IND. 


sg. Judgment based on judgment in 
proceedings of which no notice given .) — - 
Pitt, recovered a default j^idgment 
against deft, in Florida, I’.S.A. 'rho 
writ of summons was not served on 
deft, oo., but was served on an in- 
dividual resident in Florida ^vhu was 
asstimed to be, but who was not, an 
agent of deft, oo. Doft. co, did not 
oarry on business In Florida kianv 
nothing about the Florida action until 
after judgment by defauit had been 
entered. SubsoqncntlA idtf. brotiu-bt 
action in New Jersey on the Honda 
judgment. Tho action in New Jersey 
was commenced by atLiebinent against 
the assets of doft. co. in New Jersey 
doft. CO. entereii an af)poaranec lu tlie 
New Jersev action, TJie New Jersey rt. 
gave jiidginent in favour of pllf. on 
the FlorJ(]a jiidgincnt without in- 
Quiring into the incriis of the dispute. 
Pitf iirought action in the Sui>reme 
Ct *of Ontario on the New Jersey 
iudgiueut & the action was dismisses. 
On ajjpeal this judgment was afflnuocl. 
~ h’KF.uKRicK A. Jones Ino. v. Toronto 
Gener^ix, Insurance Co,, [19331 O. R. 
428.— CAN, 
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by the expert’s report but could reject it, 
that pltfs.’ case had Been properly argued 
before the French ct., & their evidence heard, 
there was no defect in the proceedings, &, 
there being no fraud proved, the judgment 
in the French action was valid could not 
be impeached, was a complete defence to 
the English action. — Jacobson v. Frachon 
(1927), 138 L. T. 386 ; 44 T. L. E. 103 ; 
72 Sol. Jo. 121, C. A. 

1161. Add- Annotation: — Consd. Salvesen (or 
von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. 0. 641. 

1170. Add- Annotation : — ^Refd. Employers* 

Liability Assce. v- Sedgwick Collins (1926), 
06 L. J. K. B. 1015. 

1187. Add, Annotation: — Generally^ Hefd. Re 
Anclior Lino (Henderson Bros.), Ltd., [1937] 
Ch. 483. 

1196. Add- Annotations : — As to (2) Refd. The 
Goulandris, [1927] P. 182. As to (3) Reid. 
Ingenohl v. Wing On (Shanghai) (1927), 44 
R. P. O. 343 ; Salvesen (or von Lorang) v. 
Austrian Property Administrator, [1927] 
A. 0. 641. 

1206a. Inquiry abroad Into loss of ship — 

Report not confirmed by governor of colony.] 

— Held : the inquiry was not conclusive. — 
Re Queen op the Thames (1872), 36 J. P. 
72. 


1214. After this case add 8ee^ cUso^ Ebtoppbx, 
Vol. XXI., pp. 154-166, Noe. 166-190.’* 

1240. Add- Annotation : — ^Consd. P^adopoulos v- 
Papadopoulos (1929), 46 T. L. E. 44. 

1241, After the last cross-reference following this 

case add “ Maintenance order made in 

Dominion — Under Maintenance Orders (Facill^ 
ties for Enforcement) Act, 1920 (o. 33)«1 — See 
Husband & Wife, Nos. 6233b, 6233c, 6233d.** 

1241a. Judgment severable*] — Eauun v- 

Fischer, No. 1120, ante- 

1243a. Since constitution of Irish Free State.] 

— Judgments Extension Act, 1868 (c. 64), 
ceased to operate in Southern Ireland on 
Dec. 6, 1922. — Wakbuy v- Triumph Cycijd 
Co., [1924] 1 K. B. 214; 93 L. J. K. B. 331; 
130 L. T. 269 ; 40 T. L. E. 16 ; 68 Sol. Jo. 
117, C. A. 

AnnotcUI/yna — FoUd. Banfleld v. Chester (1925), 94 L. J. K, B* 
806. Bold. Performing Right Society t>. Bray U. D. C., 
[1930] A. 0. 377. 

1248b. .1 — Judgments Extension Act. 

1868 (c. 54), has, since Dec. 6, 1922, ceased 
to apply to the Irish Free State, A certificate 
of an English judgment can, therefore, no 
longer be issued under Judgments Extension 
Act, 1868, s. 1, for registration in the Irish 
Free State cts. 

Semble : such certificate will be registered in 
the Irish Free State cts., but the application to 
the English ct. should be for a certificate of 


PART XIV. SECT. 8. SUB-SEGT. 1.— A. 

1165 ill. .J — In an action 

in Manitoba upon a foreign judgment 
the fact that defences hare been raised 
& tried In the foreign ct. does not 
prevent their being raised & tried 
again, but there Is a discretion In the 
ct. to €dlow the defences or to strike 
them out on the im)und of embarrass- 
ment or delay ; the fact that the case 
has been tried out in a foreign ot., that 
an unsuccessful appeal has been taken, 
or that a consent Judgment has been 
entered vdll have a very strong bearing, 
but in each case the discretion must 
be exercised upon the merits of that 
case alone. — Callaghan v, Nioholi^, 
[19211 3 W. W. R. 476 ; 31 Man. L, R. 
333.— CAN. 

1167 V. The 

ot. will not entertain defences in on 
action on a foreign judgment that 
should have been raised in the foreign 
ot. or which might properly have been 
made the subject of appeal in the 
foreign Jurisdiction. — Hutton v. Dent 
(1922), 70 D. L. K. 582.— CAN. 

sd. Test of judgment on merits, 
The true test whether a foreign Judg- 
ment has beem passed on the merits 
la whether the judgment has been 
given as a penalty for any conduct of 
deft, or whether It is based on a con- 
sideration of the truth or otherwise 
of pltf.’s case. — ^M ehr Singh v- Ishab 
Singh (1932), 1. L. R. 14 Rah. 68.— 
mp. 

PART XIV. SECT. 8, SUB-SECT. 2.— A. 

11S9 1. What is foreign judgment in 
retn — Adjudication on distribution of 
personal estate-)— Where a ot. of the 
country of domicil adjudioates upon 
the distribution ot personal property 
that adjudication is binding upon all 
the world Sc is not subject to review in 
the cts. of another country. 

It is for the ct. of the domicil to 
determine whether its own proceedings 
are in rem or merely in personam, oc 
when that ct. detemiines that Its pro* 
ceedings are in rem all foreign cts. must 
80 treat the proceedings, al^ough they 


would not he so recognised by the law 
of the country where the judgment is 
set up. — J ones «. Smith, [19261 2 
D. L. R. 790 ; 56 O, L. R. 550.— CAN. 

PART XIV. SECT. 4, SUB-SECT. 1, 

1215 Iv. .] — Re Hamah, 

Fx p. MoQuintt & Co. (1921), 63 
D. L. R. 241 : 2 C. B. R. 137.— CAN. 

1216 V. .1 — Marshall v, 

Houghton, [19231 2 W. W. R. 563 ; 
33 Man. L. R, 166.— CAN. 


PART XIV. SECT. 4 SUB-SECT, 3. 

sb. Action in Ontario against Ontario 
administrator— On foreign judgment 
against foreign administrator -] — Where 
administrations are granted to different 
persons In different states, they are so 
far deemed independent of each other 
that a judgment obtained agralnst one 
will furnish no right of action against 
the other, to effect assets received by 
the latter in virtue of his own ad- 
ministration. — Bonn v- National 
Trust Co., [1930] 4 D. L. R. 820 ; 65 
O. L. R. 633.— CAN, 


PART XIV. SECT. 4, SUB-SECT. 4. 

sd. Defence on merits — 'Application 
to strike out ,] — Lesperanoe v. Leish- 
KOW, 11936] 3 W. W. R. 1 ; 4 D. L. B. 
126 ; 43 Mon, L. R. 322.— CAN. 


PART XIV. SECT. 4, SUB-SECT. 5. 

sg, Fjfeot of— Foreign decree of 
divorce -] — On a petition for divorce 
It was wown that a decree of divorce 
to the parties had been granted by a 
foreign ot. on the oross-oomplalnt 
of petitioner herein, that reap, subse- 
quently married the co-resp. in said 
suit, & that petitioner haid allowed 
12 years to elajpse without doing any- 
thing to question the validity of the 
torofjsn decree: — Held: even thotigh 
that decree was invalid here, the 
petition should be dismissed on the 
grounds that petitioner had been 
aooeasory to ** the adultery of which 
he now complained Sc had been guilty 
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of ** unreasonable delay ** In presenting 
his petition. — Little v- Little, [1930j 
3 W. W. R. 222 ; 39 Man. L. R. 170 ; 
revad., [1931) 1 W. W. R. 5 : 1 D. L. R. 
823 ; 39 Man. L. R. 264.— CAN. 

PART XIV. SECT. 5. 

1233 Ui. While her 

husband, who had deserted her, was 
domiciled in Alberta, pltf. obtained 
against him in Colorado, where they 
had formerly lived, a judgment in the 
nature of a decree of judioia] separa- 
tion & alimony. She sued in Alberta 
on that Judgment, but abandoned that 
claim & asked for relief under an 
alternative claim for alimony : — Held : 
she was not estopped by the foreign 
judgment, ft alimony granted. — Dktro 
e. Dbtro, [19221 3 W. W. R. 690 ; 70 
D. L. R. 61.— can. 

k i. Identity of subject-matter — 

Onus o/nrcK)/.]— Quiokstad v- McNeill, 
[19321 4 D. L. R. 427 ; 46 B. O. R. 81. 
—CAN. 

PART XIV. SECT, 6. 

1241a i. Effect of judgment to be 
considered by enforcing court — Judgment 
severable,] — The jud^^ent ot a foreign 
ot. comprising two partsL one of which 
may be enforced in (janadlan cts., 
but the other not. Is deemed to be 
severable, ft one part will be enforced 
though the other rejected. 

It is the duty of the ot. to decide 
for Itself the substance of the right 
sought to be. enforced, irrespective of 
the opinion which may have been 
exTjmsed by the foreign ot. — Burohell 
e. burohell, [1926] 2 D. L. R. 696 ; 
58 O- L. R. 515.— CAN. 

PART XIV. SECT. 7. SUB-SECT. 1.— A. 

1248a i. To what judgments Act 
t^licable — Since constiMion of Irish 
Free fiffafe.l— The oertificate of an 
English judgment tn^ be registered 
under Judgments Extension Act, 
1868 ( 0 . 64). In the Irish Free State.— 
OiEVBS V- O^OONOB, [1924] 2 I. E. 182. 
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Conflict ol Laws. Cases 1248b — 1277at 


the judgment aimpliciter under R. S. O., 
Ord. 61, r. 7, & not supported by an affidavit 
having reference to Judgments Extension 
Act, 1868. — Banfield v. Ohbstek (1926), 94 
L. J. K. B. 806 ; 133 L. T. 623 ; 41 T. L. R. 
663 ; 69 Sol. Jo. 692. C. A. 


StTB'SEOT. 2 . — Op Superior Courts of United 
Kingdom and Dominions (p. 471). 

Order to secure lump sum .] — See Husband 
& Wipe, No. 6469a, poet 
1262a. Foreign Judgments (Reciprocal Enforce- 
ment) Act, 1933 (c. 13), s. 1 — Canadian 
judgment — No order relating to Canada — 
Right to bring action on Judgment.] — 
Deft, brought an action against pltf. co. in 
the Supreme Ci, of Ontario. Tiie action was 
dismissed with costs, an appeal to the Ct, 
of Appeal in Ontario w'as also dismissed with 
costs. The costs were duly taxed <fe a part 
of them paid or satisfied by money paid in 
by deft. Deft. gav(‘ notice of appeal to the 
Privy Council A. as required by the rules of 
ct. of th(‘ Ct. of Ai>peal of Ontario, he gave 
security for the costs of tha.t appeal. Pltf. 
CO. souglit to recover in England the balance 
of the costs payable in respect of the eai'lier 
proceedings. Deft. contend(^d that pltf. cu. 
could not sue upon the Ontario jud^ient, 
having regard to (i) the Administration of 


.Tustice Act, 1920 (c. 81), s. 9 (1) ; (ii) Foreign 
Judgments (Reciprocal Enforcement) Act, 
1933 (c. 13), ss. 1, 6, 7, Ac Reciprocal En- 
forcement of Judgments (Gener^ Applica- 
tion to His Majesty’s Dominions, etc.) Order, 
1933 ; Ac (iii) the fact that deft, had given 
notice of appeal to the Privy Council Ac had 
given secm*ity foi* the costs of that appeal : — 
Held: (1) there was nothing in the Act of 
1920 forbidding the bringing of an action in 
England on a colonial judgment ; (2) as no 
order in council under sect. 1 of the Act of 
1933 had been made specifying that the Act 
should extend tt> Ontario A the Supreme Ct. 
of Ontario should be deemed to be a superior 
ct. for the purposes of the Act, pltf. co. was 
not entitled to register its judgment under 
.sect. 2 of the 1933 Act Ac its action was there- 
fore not banned by sect. 6 of the same Act ; 
(3) as deft, had not given security, as required 
by the Revised Statutes of Ontario, 1927, 
c. 80, s. 3 {d) for payment of the sums claimed 
if the appeal to the Privy Council were dis- 
missed, there could be lU) stay of pltf. co.’s 
right to recover the sums claimed. — Yukon 
C’ONSOT.TDATED GOLD CORPN., LTD. V, Cl.AKK, 

11937] 2 All E. R. 343 ; 157 L. T. 259 ; 81 
Sul. Jo. 459. 

1262a. Date from which Interest runs — No date 
fixed in judgment.] — Douglas t?. Forrest, 
No. 1044a, ante. 


Part XVI. — Practice and Procedure. 


1272a. Not payment under garnishee order 

in England.] — Swiss Bank Corpn. v, Boeh- 
MiscHE Industrial Bank, No. 1307a, post. 

1277a. .] — (1) Questions of procedure are to 

be determined by the lex fori^ not by the lex 
loci contractus. 


(2) Semhle : set-off is matter of procedure, 
&, as such, determinable by the lex fori . — 
MacFarlane V. Norris (1862), 2 B, & S. 
783 ; 31 L. J. Q. B. 245 ; 6 L. T. 492 ; 9 
Jur. N. 8. 74 ; 121 E. R. 1263. 

AnnotcUion : — As to (2) Reid. Masponfi y Hermario v, Mildred 
(1882), 9 Q. B. D. 530. 


PART XIV. SECT. 7, SUB-SECT. 2, 

Bm. By reffistration of English High 
Ci/urt iudgmeiU — No mhmiasion to 
jurisdiction .] — lu a suit for divorce in 
the Divorce Div. of the High Gt. of 
JuHtico in England, an appearance was 
entered by London agents, on behalf 
of a oo-reepondent residing in New 
Zealand, In error & without any In- 
structions t/O that effect. On an appli- 
cation to have the judgment for costs 
of the High Ct. refrtsterod in the 
Supreme Ct. so. that It might be en- 
forced in New Zealand: — Held: (1) 
co-respondent did not voluntarily 
appear or otherwise submit or agree 
to submit to the Jurisdiction of that 
ct. ; (2) even if Buoh entry of appear- 
ance did amount to submitting to tne 
High Ct,*s Jurisdiction, it would not- 
be Juat & convenient for the Judgment 
to be enforced In New Zealand. — 
Redhead v. Redhead Sc Okothers, 
[19261 N. Z. L. R. ISl.—N.Z, 

to. Redproeal Enforcement of fuidg- 
meats Act* 1925 — Scope of .slct.3--~Re- 
olprooal Enforoement of Judgments 
Act, 1926, does not permit the r^istra- 
tlon of a Judgment obtained in a 
province or territory of the Dominion 
of Cianada to which the Act applies 
unless the Judgment is one which 
oould be enforced by aoUon thereon 
In Alberta. The Act does not make 
the Judgments to which it Applies any 
less foreign ” Judments or any more 
directly enforceable than before the 


Act was passed, & does not alter the 
rules of private international law as to 
the recognition to be given to foreign 
judgments. Therefore a judgment 
obtained in another province, under 
the rules thereof permitting service 
ex juris, against a deft, who was not 
resident or present in that provinoe 
& did not submit to the Jurisdiction of 
the ct. by contract or appearance is 
not one which Is registrable under the 
Act. A partnership is not a ** person,*' 
within the meaning of the Act, against 
whom a judgment may be regl^red. — 
Canadian Ckedit Men's Trust 
A asocN., LTr>. v. Ryan (Alta.), fl930] 
1 B. L. R. 280 ; fl929] 3 W. \V. R. 
403.-~CAN. 

Bg. Reciprocal Enforcement of Judg- 
ments Act. 1929 (Ont.) — Applicktian of 
Act .] — Whore deft, womd have a 
good defence to an action In Ontario 
on a British Columbia Judgment, the 
registration of the Judgment under 
Reciprocal Enforcement of Judgments 
Act, 1929 (Ont.) is forbidden.— iiJc 
Tanotr & Smith, Ltd. & Pelican 
Carbon Co., fl935] 1 D, L. R. 759 ; 
O. R, 12.3.— CAN. 


PART XIV. SECT. 8. 

1254 i. AutherUioaHon by _ seal o/ 
court^Or Hgnaturc of jui.. 
satisfy Evidence Act, N. B-? e. 127, 
s. 58, if the doonment sought to he 
proved be a foreign Judgment, the 
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authenticated copy must either b© 
sealed with the seal of the ct. in which 
the original is filed, or, in the event of 
such ot. having no seal, be signed by 
the Judge, or one of the judges of such 
ct. with a statement from him in 
writing that the ot. has no seal. — 
Harris t>. G arson (1921), 67 D. L. R, 
682 : 49 N. B. R. 91.— CAN. 


PART XVI. SECT. 1. 

1266 i. What are matters of procedure 
— IHaab'lltty to sue — Statutes of liniita- 
tion.h—The question whether tho 
enforoement of a right of action i.'. 
barred by a statute of limitations, 
distinguished from the queMi.ui 
whether the right has b(‘en a.b-^olntCiV 
extinguished, is one of procetjun' oiilv, 
& is governed w^hoUy by ibo 

OOIX)NIAL INVESTMEN'I' A i 'V' \ ^ J?/.,/ ' 

Martin (Man.), (1927] 3 O. L. If. , 
11927] 2 Vs\ VV. K. 91. --CAN. 

1266 i-. 

the time 

action may be brought, z.e. / 
tion in the ntriet sense of Ciat 
is a matter of i>roee(iure : *S: ik g(>v 
by the lex fori. Thercpyc a law of a 
foreign country in which a debt w^ 
contracted which limits tho time '^^thin 
wdjich an action may bo brought there 
on l)Ut does not extinguish the debt, 
docs not afiect the right of action here. 

— BONDHOLDBRB SEOURITIBS OOBPN. V. 

Manville, [1933] 3 W, W. R. I ; 4 
D. L. H. 679.— CAN. 
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1280. Add> Annotation : — As to (4) Apld. Banco de 
Vizcaya v. Don Alfonso de Borbon y Austria, 
[1936] 1 K. B. 140. 

1285a. Foreign receivers or assignees in bank- 

ruptcy.] — Foreign receivers or assignees in 
bkpcy., who have, according to the law 
of the country in which they have been 
appointed, a right to sue in their own names 
for a chose in action due to a person in respect 
of whose property they have been appointed, 
have a similar right of action in England. — 
Macaulay v. Guaranty Trust Co. of New 
York (1927), 44 T. L. B. 99. 

1289. Add. Annotation : — Refd. Bepublica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

1290. Add. Annotation : — Refd. Bepublica de 
Guatemala v. Nunez, [1927] 1 K. B. 669, 

1292a. .] — Wright v. Simpson 

(1802), 6 Ves, 714 ; 31 E. B. 1272, L. C. 

Annotations: — Consd. Newton v. Chorlton (1853), 2 Drew* 
333. Refd. The Vroede (1811), 1 Dods. 1 ; Pennell e* 
Roy (1863), 3 De G. M. ScCh 126 ; Jackson v. Dlgby (1854). 
2 W. li. 640 ; Strong v. Foster (1855), 4 W. R. 151 ; 
Madden v. M'Mullen (1860), 4 L. T. 180 ; Bailey v. 
Edwards (1864), 4 B. & S. 761 ; Belfast Banking Co. v. 
Stanley (1867), 15 W. K. 980 ; Liverpool Marine Credit 
Co. V. Hunter (1867), L. R. 4 Eq. 62 ; Barber v. Maokrell 
(1892). 68 L, T. 29. 

1306a. Governed by lex fori.] — M acparlane v. 
Norris, No. 1277a, ante. 

1307. Add. Annotaiions : — Distd. Swiss Bank Corpn. 
V. Boehmische Industrial Bank, [1923] 1 

K. B. 673. Consd. Sedgwick Collins v. Rossia 
Insce. of Petrograd (1925), 133 L. T. 808; 
Richardson v. Richardson, [1927] P. 228. 

1307a. Garnishee proceedings — Payment of debt 
situate in England — Recognised by inter- 
national law.]— Judgment having been re- 
covered against a foreign corpn., who sub- 
mitted to the jurisdiction, a garnishee sum- 
mons was issued to attach a debt due from 
a London bank to the foreign corpn. : — 
Held : the judgment creditors were entitled 
to have an order nisi made absolute, inas- 
much as payment under a garnishee order 
operated as a discharge of the amount paid 
& was recognised by international law as 
having that effect, & consequently there was 
no real risk of the garnishees being obliged 
to pay the debt over again to the foreign 
corpn., & there was, therefore, nothing in- 
equitable in making the order absolute. 

The debt in this case is situate in England, & 
is discharged in whole or in part by payment 
under a gai'nishee order in England, which is 
not mere procedure & is recognised in inter- 
national law (Bankes, L.J.). — Swiss Bank 
Corpn. v. Boehmische Industrial Bank, 
[1923] 1 K. B. 673 ; 92 L. J. K. B. 600 ; 128 

L. T. 809 ; 39 T. L. R. 179 ; 67 Sol. Jo. 423, 
0. A. 

Annotations: — Apld. Employers’ Liability Assce. v. Sedgwick 

C 'Zrr?), " L. J K. B. 1015. Gonsd. Rlchardflon v. 

Riobardson, [1927] P. 228. 

1307b. .] — Defts., a co. incorporated 

in Russia, bad a brandh office in London, 
had registered C. as their agent to accept 
service of any judicial process that might be 


issued ag^nst them. In 1918 defts.* busi- 
ness & its assets were by revolutionary 
legislation transferred to the Soviet Govt, 
In 1923 an action was brought in England to 
recover a debt alleged to be due from defts. 
to pltfs., the writ being served on 0., & in 
default of appearance judgment was signed 
against defts. Pltfs. having obtained a 
garnishee order nisi to attach a debt due to 
defts. from third parties in England : — 
Held : as the debt o^ng from the garnishees 
to defts. was governed by English law, pay- 
ment by the garnishees of the amount of the 
judgment debt would be a discharge pro tanto 
of the debt due from them to defts., & it 
must be assumed that the Soviet Govt, 
would follow the ordinary rules of inter- 
national comity & admit the validity of that 
payment, & the garnishee order ought to be 
made absolute. — Sedgwick Coli.ins & Co. 
V. Rosbia Insurance Co. op Petrograd, 
[1926] 1 K. B. 1 ; 95 L. J. K. B. 7 ; 133 
L. T. 808 ; 41 T. L. It. 663, C. A, ; affd* 
nom. Employers’ Liability Assurance 
Corpn. v. Sedgwick Collins & Co., [1927] 
A. C. 95, H. L. 

Annotations: — Refd. Sabatier v. Trading Co., [1927] 1 Cb. 
495 ; First Russian Insce. v. Loudon & Lancashire Insce., 
[1928] Ch. 922 ; Re Russian & English Bank (1932), 48 
T. L. R. 282 ; Lazard Bros. & Co. v. Midland Bank, Ltd. 
(1932), 49 T. L. R. 94 ; Re Russian Bank for Foreign 
Trade, [1933] (.'h, 745 ; The Madrid, [1937] P. 40. 

1308. Add. Annotation: — As to (2) Refd. The 
Stream Fisher, [1927] P. 73. 

1300a. Rights of mortgagee of ship under 

French hypotheque — Claim for necessaries.] 
— According to French law, the mtgee. of a 
ship under a French hypotheque, although 
he has not the same right of property as that 
given by Merchant Shipping Act, 1894 (c. 60), 
in respect of an English mtge., has a right to 
arrest the ship in the hands of a subsequent 
owner. His claim, however, is postponed 
to that of a necessaries man. 

On a motion to determine priorities between 
English claimants, in respect of necessary 
repairs effected upon a French ship & 
claimants under a French hypotheque upon the 
ship : — Held : as the rights under the 
hypotheque must be determined according 
to French law, which gave greater rights 
than those given by English law to a neces- 
saries man who had merely the right to sue 
in rein, the claim of the necessaries men, 
according to the lex fori by which the 
question of priorities must be determined, 
was postponed to the claim of the mtgees. — 
The Colorado, [1923] P. 102 ; 92 L. J. P. 
100 ; 128 L. T. 769 ; 16 Asp. M. L. C. 146, 
C. A. 

Annotations Difltd. The Zlgurds (No. 1) (1932), 48 T. L. R. 
550. Refd. Republlca de Guatemala v. Nunez, [1927] 1 
K. B. 669. 

1309b. Rights of ‘‘ship’s creditors ** under German 
code — As against mortgagee & other neoes^ 
saries men*]— A German firm supplied bunker 
coal to a Latvian steamship in a German port 
under a contract which was said to confer 
upon them a status known to German law as 


PART XVI. SECT, 8, SUB-SECT. 1. 
gd, — Liabilitj/ to action for 
damages within junsdicHon — Attempt 
to return to country of residence.'f— 
Pltf, ol€blmed $20,000 dama^res from 
deft., the oause of action being criminal 
conversation with pltf.’e wtte. Deft. 


lived in U.S.» but was here for a 
temporary purpose when pltf. had him 
arrested under an order to hold to bail. 
Pltf. in his affidavit sworn on Jan. 30, 
on which the order wfiuj granted, stated 
that deft* had arrived in Toronto that 
morning, 8c that he intended to leave 
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for his own country that night, with 
Intent to defraud pltf. of the damages 
he had sustained ; — Held : in leaving 
Ontario he was not doing so with intent 
to defraud pltf., & was therefore 
entitled to be discharged.^ — Rick e. 
Flktchkr (1889), 18 P. R. 46.— CAN, 
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that of ‘‘ ship’s creditors.” The ship was 
subsequently arrested in England at the suit 
of other necessaries men & sold by order of 
the English ct. Further claims were brought 
against her by a mtgee. & other necessaries 
men, & these, as well as the German film, 
in due course obtained judgment, in default 
of appearance, against the proceeds of the 
sale of the ship. On a motion to determine 
priorities it was argued for the German 
suppliers of bunkers that the law applicable 
was the German Commercial Code, by which 
“ ship’s creditors ” were given priority not 
only over other necessaries men but also over 
a mtgee., & also were given the equivalent of 
a maritime lien, which entitled them to follow 
the ship or her proceeds into the hands of 
subsequent owners : — Held : any rights 
possessed by the claimants under German 
law were of no value unless &; until they were 
enforced by the arrest of the vessel in the 
German cts. ; the question of priorities must 
be determined by the lex fort, under which 
the claimants as necessaries men had no 
maritime lien or special rights over the heads 
of a mtgee. or other necessaries men. — The 
ZiGURDS (No. 1), [1932] P. 113; 101 L. J. P. 
75 ; 148 L. T. 72 ; 48 T. L. R. 556 ; 18 

Asp. M. L. Cas. 324. 

1310. Add. Annotatiom : — Refd. St. Pierre v. 
South American Stores (Gath & Chaves), 
Ltd., [1930] 1 K. B. 382 ; Oppenheimer v. 
Louis Kosenthal A (\j.. A. G., |1937j 1 All 
E. H. 23. 

1312. Add. Annotation : — Consd. St. Pierre v. 
South American Stores (Gath & Chaves), 
Ltd., [1936] 1 K. B. 382. 

1313. Add. Annotations : — Distd. The London, 
[1931] P. 14. Refd. St. Pierre v. South 
American Stores (Gath A Chaves), Ltd., 
[1936] 1 K. B. 382. 

1315a. Action relating to same subject- 

matter.] — An action in personam for damage 
occasioned by a collision in Scottish waters 
was commenced in the cts. of Scotland by 
the owners of the Z. against the owners of 
the Q, Subsequently the owners of the G. 
commenced proceedings in rem in England 
for the damage to their vessel against the 
owners of the L. & under threat to arrest 
obtained security from the owners of the Z., 
who thereupon applied by summons to stay 
the proceeciings in the action in England ; — 
Held : the ct. will not, as a matter of course, 
where there is an action pending in the 
United Kingdom or any of the British 
Dominions, stay a second action commenced 
in respect of the same subject-matter, 
whether pltf. is or is not the same in both 
actions ; & the matter being one of discretion, 
in the circumstances of the present case no 
stay to be granted. — The London, [1931] 
P. 14 ; 100 L. J. P. 67 ; 144 L. T, 376 ; 47 
T. L. R. 170 ; 18 Asp. M, L, C. 180. 

Annotation: — ^Apld. St. Pierre v. South American Stores 
(Gath & Chaves), Ltd., [19363 1 K. B. 382. 

1319a. Difficulty of proving foreign law 

In England.] — St. Piejeire v. South American 


Stores (Gath & Chaves), I/td., No. 336a, 
ante. 


1321. Add. Annotation ;~-Refd. St. Pierre v. South 
American Stores (Gath A Chaves), Ltd., 
[1936] 1 K. B. 382. 

lB25a. Plaintiff in England defendant abroad.] 

— A Greek vessel A an Argentine vessel came 
into collision in the River Parana ; tlie 
Argentine vessel sank, A, it was alleged, 
became a total loss. 

On Sept. 30, 1936, proceedings were in- 
stituted in the Argentine by the owners of 
the sunken ship, an Argentine corpn. ; the 
owner of the Greek ship put in a counter- 
claim, but on Oct. 27 withdrew it. Mean- 
while, on Sept. 30, he had issut^d the writ in 
the present proceedings hi this country, A 
served it by leaving a copy at the London 
office of the Argentine C'oipn. which had been 
establislied for the puj‘i)Ose of the transfer A 
registration of shares. The Ai'gentine Corpn. 
moved to set aside the writ, or alternatively 
to stay the proceedings, on the grounds, 
amongst others, (a) that the corpn, only 
carried on business within the jmisdiction so 
far as claims coimected with tire share 
register were concerned ; (b) that the pro- 

ceedings were vexatious A opiiressive as there 
was an action 3 >ending in Argentina, where 
all the corjrn.’s witnesses as well as the chief 
witnesses for tire Greek ship resided ; A 
further that pltf. had no effective remedy, 
inasmuch as Argentine law must be applied 
in this country, under which, if a vessel was 
a total loss, liability being limited to the 
property available, her owners were imder no 
liability at all. By Cos. Act, 1929 (c. 23), 
s. 352, the expression “ place of business ” 
includes a share transfer office; 

(1 ) as the corpn. had a place of business within 
the jurisdiction it was amenable to the jui'is- 
diction for all yrurposes A not merely l>o the 
limited jurisdiction suggested ; (2) pltf.’s 

action could not be stayed mei*ely because he 
was deft, elsewht^re ; it could not be said, as 
in Dawkins v. Prince Edward of Eaxe Weimar 
(1876), 1 Q. B. I). 499 ; 38 Digest 79, 56*6', 
that on the facts of the declaration no cause 
of action was show n ; A the question 
whether pltf.’s claim w^as groundless de- 
pended on facts which he w^as entitled to 
have tried. A accordingly the nu^tion failed. — 
The Madrid, [1937] P. 40 ; 1 1937] 1 All E. R. 
216 ; 106 L. J. P. 39 ; 53 T. L. K. 237. 

1328. Add. Annotations : — Consd. The GoJaa, [1926] 
P. 103. Refd. St. Pierre v. South American 
Stores (Gath A Chaves), Ltd., [1936] 1 K, jB. 
382. 


1331. Add. Annotation : — Refd. Ellerman Lint-s r. 


Read, [1928] 2 K. B. 144. 

1332. Add. Annotation : — Apld. Ellerman Lines v. 
Read, [1928] 2 K. B. 144, 

1332a. .] — ELTJ 2 RMAN Links. Ltd. n Kkad, 

No. 1135a, ant . 


40. Add. Annotations : — Consd. ElJerinan Lines 

V. Bead, [1928] 2 K. B. lU; ^ 

/T31 \ ‘■j T. L. li. 625. 


PART XVI. SECT. 6, SUB-SECT. 2.— B. 

bi. Indian ctmrte. l^Thooaa© of 

OatrOn Iron Co. v. Maclaren is not an 
authority for the propcisition that a 


.. wiU not grant an injtinotlon aMinst 
person who Is not within Its jurls- 
lotlon, 80 that he would be subject to 
XKJesa of contempt. 

The Position of ocs. in India infer se 
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quite different from that of English 
). as regards foreign ots. — A. Milton 
Co. V. OJUA AUTOMOBIUD ENOINaEU- 


IND. 



Oases 1848— 1395a. English and Empire Digest Supplement. 


1342. Add, AnnotaHofi : — St. Pien?e v. South 
American Stores (Gath & Chaves), Ltd., 
[1936] 1 K. B. 882. 

1345. Add, Annotation : — ^Apld. EUerman lines v. 
Bead, [1928] 2 K, B. 144. 

1348a. Scottish action for roctlflcatlon 

of settlement.] — Wiuson t?. WiifiON (1896), 
Times, Feb. 14 & Mar. 6, 

1361. Add, Annotation : — Consd. Vardy v. Smith 
(1932), 148 L. T. 124. 

1370. Add, Annotation : — Consd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. B. 626. 

1372. Add, Annotation : — Consd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. B. 626. 

1375. Add, Annotation : — As to (1) Befd. Lindsay 
V, Lindsay, [1934] P. 162, 

1378. Add, AnTiotation : — N.F. The London, [1931] 
P. 14. 

1378a* .] — In respect of a collision in 

the Bed Sea the owners of the J, issued a 
writ in the Egyptian ots. against the owners 
of the M. & obtained bail. Shortly after- 
wards the owners of the M, instituted a cross- 
action against the owners of the also in 
Egypt. In Oct. 1927, the owners of the M. 
issued a writ in personam in England against 
the owners of the J., who entered appearance 
under protest & set down a motion to set 
aside the writ. In Dec. the owners of the 
M, discontinued their cross-action in Egypt : 
— Held : if the cross-action had still been 
ending the owners of the M, might have 
een put to their election, but as they had 
already elected there was no justihcation for 
staying the action in England, merely because 
they were defts. to an action in another 
country in respect of the same subject- 
matter. — The Jakera., [1928] P. 66 ; 97 
L. J. P. 68 ; 138 L. T. 667 ; 44 T. L. K. 193 ; 
17 Asp. M. L. O. 410. 

Annotettons Dilltd. The London, tl931] P. 14. Apld. St. 
Pierre v. South American Stores (Gath & Ohaves), Ltd., 
[UJ36J 1 K. B. 382. Consd. The Madrid, [1937] P. 40. 

1378b, Action in rem In one country — Whether 
stayed pending proceedings In personam by 
defendant In another country.] — ^T he London, 
No. 1315a, ante. 

1379a. .>-In 1924 pltfs. in- 

stituted an action in rem in the United States 
in respect of damage done by defts.* ship to 
some pipe lines belonging to pltfs. in the bed 
of the river at Tampico, dfc the ship was 
arrested & released on bail being given by 
defts. Before the action in America had 
been brought to trial pltfs. issued a fresh 
writ in rem in England, dc on Feb. 27, 1926, 
re-arrested the i^p in the Thames. On 
Mar. 4 defts. served notice of motion to set 
aside the writ & all subsequent proceedings 
in the English action. The American action 
was discontinued on Mar. 8 ; — Held : having 
obtained bail & so released the ship from any 
further claim in respect of the particular 


damage alleged, pltfs.* subsequent discon- 
tinuance of the action in America after the 
re-arrest in England did not cure their 
breach of good faith in instituting proceedings 
in England dfc causing the ship to be arrest^ 
again, & the writ & subsequent proceeding 
must be set aside. — The Golaa, [1926] P. 103 ; 
95 L. J. P. 00 ; 136 L. T. 208 ; 42 T. L. B. 
414 ; 70 Sol. Jo. 776 ; 17 Asp. M. L. C. 35. 

1880. Add. Annotations : — Dtstd. The Juno (1922), 
128 L. T. 671. ApW. The Golaa, [1926] P. 
103. Consd. The London, [1931] P. 14. Refd. 
The Goulandris, [1927] P. 182 ; The Baam 
(1933), 160 L. T. 60. 

1881. Add, Annotation .* — Consd. The Jimo (1922), 
128 L. T. 671. 

1383. Add. Annotations: — ^FoUd. The Juno (1922), 
128 L. T. 071. Refd. The Golaa, [1926] P. 
103. 

1388a. .] — On June 13, 1922, a 

British steamer & a Finnish steamer were in 
collision in the river Maas, Holland. After 
the collision the Finnish owners threatened 
arrest in a Dutch port. The owners of the 
British steamer wl^ were anxious that the 
Litigation should take place in England, 
reluctantly instructed their agents in Hol- 
land to provide bail, & although no pro- 
ceedings were begun, documents In Identical 
terms in the nature of bank guarantees to 
provide bail if proceedings were commenced 
within three monriis were exchanged on 
July 29 between the owners. On Sept. 6 
the Finnish vessel came within the 
diction of the English cts., & an action was 
commenced, & the ship arrested & bail 
given imder protest at the suit of the owners 
of the British ship. At that time no pro- 
ceedings had been begun in Holland, but on 
Sept. 14 an action was commenced in Holland 
by the Finnish owners. The Finnish owners 
moved that the writ & all proceedings in the 
action by the British owners should be stayed, 
on the ground that their action was oppres- 
sive because it required the Finnish owners 
to give bail in two cts., Sc was inequitable as 
a breach of faith of the agreement in Hol- 
land : — Held : no legal proceedings having 
been commenced when the writ was issued 
in England, & there being no arrest & no 
bail given prior to the writ now sought to be 
set aside, there was nothing to debar the 
British owners from carrying on proceedings 
in England. — The Jdno (1922), 128 L. T. 
671 ; 16 Asp. M. L. 0. 118. 

1387. Add. Annotation : — Refd. Bristol Oorpn, v. 
Virgin, [1928] 2 K. B. 622. 

1893. Add. Annotation : — As to (1) Consd. Societe 
Anonyme Metallurgique de Prayon, Trooz, 
Belgium v. Koppel (1933), 77 Sol. Jo. 800. 

1895a. .] — SoonarTB Anonyme 

Mbtallxjboiqtje db Prayon, Trooz, Bel- 
gium V. Koppel (1933), 77 Sol. Jo. 800. 
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Vol. XI.— Conflict ot IjAwb. 


CONSECRATION. 

See Buriai. anp Cbeicatxoit ; EociiBSiASTicAX Law. 


CONSERVANCY. 

See Waters and Watercourses. 


CONSISTORY COURT. 

See Ecclesiastical Court. 


CONSORTIUM. 

See Husband and Wo-k. 


CONSPIRACY. 

See CBiMtNAD Law ; Tort ; Trade and Trade Unions. 


CONSTABLE. 

See Cbiminad Law ; Police. 


69 



Cases 2— 798. English and Empike Digest Supplement. 

CONSTITUTIONAL LAW. 

Part II. — The Title to the Crown. 

2, Add, Annotation: — As to <2) Consd. China Navigation Co. v. A.-G. (1932), 48 T. L. B. 376. 


Part III. — Relations between 

7a. In foreign parts.] — There is no legal duty 

on the Crown to afford by its military forces 
protection to British subjects in foreign 
parts. If, in the exercise of its discretion, 
the Crown decides to afford such protection, 
it may lawfully stipulate that it will do so 
only on the condition that the cost shall be 
borne by these asking for it. 

Pitfs., an English shipping co. trading in 
the China seas, requested the Crown to 
provide armed guards to be placed on board 
their ships as a protection against internal 
piracy, which was a serious menace at the 
material time. Armed guards having been 


the Crown and the Subject. 

provided on the terms that they should be 
paid for by the pitfs., the latter claimed a 
declaration that as British subjects they were 
entitled to protection without payment : — 
Held : there was no duty on the Crown to 
afford military protection to pitfs. in foreign 
parts, if it did afford protection it was 
entitled to do so on such terms as it thought 
fit. — China Navigation Co., Ltd. v. A.-O., 
[1932] 2 K. B. 197 ; 101 L. J. K. B. 478 ; 147 
L. T. 22 ; 48 T. L. R. 375 ; 18 Asp. M. L. C. 
288, C. A. 

17. Add. Annotation: — Retd. Falcon v. Famous 
Players Film Co., [19201 2 K. B. 474. 


Part IV. — The Royal Family. 

26. Add. Annotation Held. Re Mason (1928), 97 L. J. Ch. 321. 


Part V. — The Royal Prerogative. 


63. Add. Annotation : — As to (2) Consd. Nadan v. 
R., [1920] A. C. 482. 

54. Add. Annotation : — Refd. Nadan v. R., [1920] 
A. C. 482. 

58a. Crown cannot seize subject’s property with- 
out compensation — What amounts to seizure.] 
— Assiuning that the Crown has no right at 
common law to take a subject’s property for 
reasons of State without paying compensa- 
tion, that rule can only apply, if it does apply, 
to a case where property is actually taken 
possession of or used by the Govt., or where. 


by the order of a competent authority, it is 
placed at the disposal of the Govt., & a mere 
negative prohibition, though it involves 
interference with an owner’s enjoyment of 
property, does not, merely because it is 
obeyed , carry with it at common law any right 
to compensation. — France Fenwick & Co. 
V. R., [1927] 1 K. B. 458 ; 96 L. J. K. B. 144 ; 
130 L. T. 368 ; 43 T. L. R. 18 ; 32 Com. Cas. 
110 . 

Annotations Enaljfn Shipping Co. v. I. R. ComrH. 

(1927). 139 L. T. Ill ; Ensign Shipping Co. v. I. R. Comrs. 

(1928), 12 Tax Cas. 1169. 


Part VI. — The Crown in relation to the Executive 


78. Add. Annotation: — Consd. Venkata Rao v. 
Secretary of State for India, [1937] A. C. 
248. 

79. Add. Annotations : — Consd. Reilly v. R,, 
[1934] A. C. 176; Venkata Rao v. Secretary 
of State for India, [1937] A. C. 248. Refd. 
Nix V. A.-G., [1930] 1 Ch. 666. 

79a. .] —Applt., who held office in 


III. SECT. t. 

b i. To govern db protect— 
right to compenaaiion for eivU com- 
motion — Loss of right by recovery from 


the civil service of t]ie C'rown in India as a 
reader in the Govt. Press, Madras, fell under 
suspicion of being concerned in a leakage of 
information in respect of certain examina- 
tion papers, was dismissed from the ser- 
vice. On a claim against the Secretary of 
State for India in Council for damages for 
WToUgM dismissal ; — Held : the procedure 
prescribed by rule XIV. of the Civil Services 

generally— Sttaponaion of-^H aiding of 
vnquiry — Court cannot interfere .] — 
SoaiBRHouT V. Union OovxaNMBJrr 
(MlNlSTEB OF JusTidc), (19261 App. D. 
295.— S. AF. 


I insurer .] — LsBN v. Executivk Counoil 
* (President), (1928] I. R. 408. — IR. 

I FART VI. SECT. 2. SUR-SECT. 1. 

I 78 i. Public officers servants 
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Vcrf. XL— Constitutional Law. 


Claesification Buies, 1920-24, made under i 
sect. 90 b (2) of 0ovt. of India Act, 1919 
(c. 101), was not followed at the official 
inquiry which preceded the dismissal. Applt.’s 
employment, how^ever, was not of a limited & 
special kind dui'ing pleasure with an added 
contractual texm tliat the pi*(3cedure pre- 
scribed by the Kales must be observed ; it 
was by the express hums of sect. 90 b held 
“ during His Majesty’s pleasure,” <fe no right 
of action as claimed by the appli. existed. 

The terms of sect. 90 b assure that the tenure 
of office, though at pleasure, will not be 81. 
subject to capricious or arbitrary action, 
but will be regulated by the rules, which 
are manifold in number, most minute in 83 . 
particularity aU capable of change, but 
there was no right in applt., enforceable 
by action, to hold his office in accordance with 
with those rules, & he could thei'efoi’e be dis- 


missed notwithstanding the failure to observe 
tiic x>rocedure prescribed by them. Sect. 96 b 
A tile rules make provision for the redress of 
grievances by administrative process. — 

KATA Kao r. Secret AKY of State for 
India, (19271 A. C. 248 ; 106 L. J. P. C. 53 ; 
156 L. T. 261, P. 0. 

60. Add. Annotations : — Retd. Brown v. Dagen- 
ham D. C., [19291 1 K. B. 737; Nixon v. 
A.-G., [19301 1 Ch. 566 ; K^maston v. A.-G. 
(1933), 49 T. I>. ll. 300. 

Add. Annotation : — Refd. Brown v. Dagen- 
ham U. 0., [19291 1 K. B. 737. 

Add. Annotations : — Consd. China Navigation 
Go. X?. A.-G. (1932), 48 T. D. K. 375. Refd. 
Brown v. Dagenham XJ. C., (19291 1 K. B. 
737 ; Nixon r. A.-G., [19301 1 Ch, 566 ; 
Kynaston v. A.-G. (1933), 49 T. L. K. 300. 


81 a. .] — PiU,. 

rniintiffer of a railway under a con- 
tract made with the Govt, to be paid 
a stated salary & six months* saiaiT 
If at any time he should be dismissed 
without notice, was dlsmiasod without 
notice : — IlM : (1) he was entitled 

to recover Uis six months* wages I 
(2 ) the Crown was not liable for Interest. 

— Noble r. Newfoundland Govern- 
ment (1902), 8 Nttd. L. R. 671, 601. — 
NFLD. 

83 iii. .l—lf the 

terms of the appointment to a 
public ofllco deflnit,ely prescribe a 
period of employment & expressly 
provide for a power to determine “for 
cause ’’ it appears necessarily to follow 
that any implication to dismiss at 
pleasure is excluded. Qu. : whether 
the relations between the Crown & 
the holder of a public offle^e arc not, 
at least In respect to some offices, 
constituted in some degree by con- 
tract.— Reilly V. H., [19S41 1 W. W. K. 
298 ; 1 D. L. 11. lai.—CAN. 

g3 iv. .] — Apart from 

some special statutory provtsion, no 
action will lie against the Crown for 
the wrongful dismissal of a servant of 
Govt. This rule of law is based upon 
public policy & the prerogative right 
of the Sovereign. In Govenmicnt of 
India Act, 1919, s. 96 b, the words 
“ subject to the provlsious of this Act 
& of rules made thereunder every 
person In the Civil tServloe of uie 
Crown in India holds office during 
His Majesty’s pleasure,’’ road together 
with r. 14 of the rules regarding the 
Civil Services in India made by the 
Scoretary of State providing for— 
proper departmental inquiry, inmoate 
that cermin formalities must be 
ot)8erved before a civil servant can be 
dismissed. In so far as these formali- 
ties are alleged not to have been 
followed, pltf. has a cause of action. — 
Baroni V. Secretary of State for 
India (1929), I. h. R. 8 Ran. 215.— 
IND. 

g3 .] — At common 

law. where the Oown is th(j employer, 
& the office is not an ancient office with 
special incidontn, the employment, 
whether it be permanent or temporary, 
is during pleasure only, & the Crown 
servant may be dismissed at any time 
without notice. This right in the 
Crown exists, notwithstanding any 
provision in the contract of employ- 
ment to the contrary unless, in a 
particular case, it is excluded by 
Statute. Such exclusion may be 
implied where a Statute proscrlljos 
special eouditions for dismissal as the 
COSO may lie. Whei*e thei*e is a sus- 
pension of an officer, this may opeinte 
not to vacate the office, but to relieve 
the officer from the performance of his 
duties whilst leaving him absolutely or 


conditionally entitled to his salary ; 
or it may operate as a temporary 
HUSiJerision of the whole, eontmet or 
emidoyment. — B rowne v. Railways 
(^OMR. (in:U>). ‘16 S. R. N. S. W. 21 ; 

53 N. H. W. W. N. 1.- AUS. 

83 vi. - .]-~Seet. 96 r 

of Govt, of India Act, 1919, doe.s not 
abrogate the ruh^ that, a Govt, servant 
has no right of action for damages for 
wrcjugful dismissal. -Sec’retauy op 
state for Iniua V. Maurice, I. L. R.> 
11937] Ran. 35. -IND. 

p i. .1 — The Crown 

cAn dismiss its servants at pleasime & 
without notice unless the power of 
dismissal has boon limited by some 
statutory provision, the general rule 
being that a Government servant holds 
office during pleasure & is liable to bo 
dismissed at any time without notion 
& without reason assigned. The rtuo 
is subject to exceptions, but they must 
be statutory exceptions. — Secretary 
of State for India v. Yadavoi (1935), 

1. L. R. 60 Bom. 42.— IND. 

a, Jffd‘ nom. YOUNG v, Adams. 
[18981 A. C, 469, P. C. 

0 i. Ordinance made under 

Northern Territory Ad.&.\ — Pltf. was a 
olassitled officer in the public service of 
Queensland In 1917. He was then 
appointed to the Commonwealth office 
of Director of Lands in the Northern 
Territory, Sc he continued to hold the 
position until 1021, when the Governor- 
General in Council dispensed with his 
services : — Held : the Crown had power 
to dispense, at will, with the services 
of pltf., who was appointed under 
Ordinance No. 6 of 1913, made under 
the above Acts, Sc not under Common- 
wealth Public Service Act. — Trower 
V. The Commonwealth (1924), 34 
C. L. R. 687.— AUS. 

I Effect of Government of 

India Act, 1919.1 — Govt, of India Acts, 
1919, 8. 96 b, does not abrogate the 
right of the Crown to dismiss its civil 
servants at its pleasure, but reiterates 
that right 8c enacts that the same is 
onlv limited In eo far as there are 
definite Sc special or particular rules 
laying down the method by which, or 
the circumstanoes in which, that right 
la to be exercised. — Bimalachaban 
Batabtal V. Indian Museum Trus- 
tees (1929). 1. L. R. 67 <>,lc. 231.— 
IND. 

f li, Failure to o6scri-e 

conditions precedent — liemedy. 1 — ^Whero 
a public servant has been dischargon 
contrary to Act 27, 1923, that is to say , 
wffiere the statutory conditions prece- 
dent to his lawful dlschiiTge have not 
l>een observed, he is entitled, Hotwitn- 
standlng that his discharge is » nffility. 
to claim damages ag^st the 
wrongful dismlssaJ & is not 
the remedy of having the irregula 


procedme set aside or the proper pro- 
cedure enforced. 

A Minister of the Cro'wn. in dis- 
charging or purporting to discharge a 
public officer imder Act 27, 1923, does 
not act os a servant of the Legislature, 
but as a servant of the Crown. — 
Bramdaw V. Union Government 
(1931), 52 N. L. R. 57.— S. AF. 

f iii. liefusal to he trans- 

f erred.] — A public servant received 
notice of transfer from Auckland to 
New Plymouth to which he objected. 
He failed to comply mth a final notice 
to go to the latter place. Sc \yas there- 
upon dismissed by the Public service 
Gomr. In an action against the 
Crown for wrongful dismissal : — Held : 
the effect of sect. 60 of Public Service 
Act, 1918, Is that if it is desirable that 
an officer be transferred from one place 
to another that officer has no altera- 
tive but to obey, unless he can satisfy 
the Comr. that the transfer should not 
take place. The Comr. by that sect, 
is made the sole judge of the suffimency 
of the reasons against the transfer. Sc 
from his decision there is no appeal.— 
Barnes u. R., [1933] N. Z. L. R. 
Supp. 117. — N.Z. 

f — .] — F. was gazetted 

a member of the Unemployment Board 
for a period of two years from Nov. 20, 

1930. Ho performed bis duties as a 
member of the Board for eight mouths, 
during which time ho received an 
allowance of £2 28. per diem as 
Board sat continuously. On July 31, 

1931, his occupancy of the position 

was terminated by sect. 26 of Unem- 
ployment Amendment Act, 1931. F. 
claimed damages for the wrongful 
termination of his employment - 
Held : (1) the office of membership of 
the Unemployment Board as con- 
stituted by Unemployment Act, 1930, 
was abolished by sect. 26 or the 
Amendment Act. 1931 ; (2) 

the office had not been abolisbed, the 
Crown’s absolute power of U).-^niishai 
of a servant of tbe Crown at t)nic 
without incurring liabillr y 
or compensation Avas not ‘Vl f 

Unemploj-inent Act. 

Amendment Act, l liclwccn 

no oontnictuiil tolttlK'n.di P J>' 
the Crown S the tuPPlm .t oc ® j 

to the offleo-he was 

iroard'’«( W ' ‘'he cook, resli. at any 
KV .hero w,. -- “ \''1 
« vSw cairn 

^ Retirement, hy Ori^ n 

rnufu'i-l—^o offtce named . m Order— 
UrOrernent from all publw 
Bryce v. R» (Can. Ex.)# 11929) 3 
D- L. R. 138. — CAN* 
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83a. — .] — If the terms of an appoint- 

ment prescribe its period & provide expressly 
that it may be terminated for cause, a power 
to dismiss at pleasure cannot be implied. — 
V. B., [1934] A. C. 176 ; 103 L. J. P. C, 
41 ; 150 L. T. 384 ; 60 T. L. B. 212, P. C. 

85. Add, Annotations : — Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. B. 376. Refd. 
Nixon V, A.-G., [1930] 1 Oh. 666 ; Kynaston 
v. A.-G. (1933), 49 T. L. B. 300. 

86. Add, Annotation : — Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. B. 376. 

100. After the cross-reference following this case 
add as follows : — 

Extension of British jurisdiction In British i 
protectorate.] — See Dependencies, No. 10a. 

Effect of recitals in.] — See Estoppel, Vol. 

XXI., p. 831, No. 1247. 

107. Add, Annotation : — Refd. Bshugbayi Bleko 
V, Nigeria Government, [1928] A. C. 459. I 

110. Add, Annoioition : — Refd. Buffy-Amell, etc. 
Co. V, B., [1922] 1 K. B. 699. 

119. Add, Annotation : — Refd. Elias v, Pasmore, 
[1934] 2 K, B. 164. 

122. Before this case add ** See, also, Cbown 
P itACTiCE, Vol. XVI., pp. 481-491.’^ 

lS6a. Statement of fact — Whether binding on 
court.] — Where a oollision took place in the 
Bristol Channel, some lOi or 12i miles from 
the English coast & 9J or 7J miles from the 
Welsh coast, & the judge decided that the 
waters where the collision occurred were 
within the fat^es ierrae & within the bodies 
of the counties of Devonshire & Glamorgan- 
shire, &, on appeal, the ct. was informed by 
the A.-G. that he was instructed by the 
Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial sovereignty of His Majesty 


extended ; — Beld : (1) (Atkin & 

L.JJ.) the statement of the A.-G. was 
binding on the ct. ; (2) (BankES, L.J.) 

the ct. was not necessarily bound to accept 
the information as conclusive, but having 
regard to the absence of authority & to the 
general trend of modem jurists to limit the 
width of the fauces (errm within which there 
was territorial sovereignty, the ct. should 
be guided by the information so given. — 
The Fagbrnes, [1027] P, 311 ; 96 L. J. P. 
183 ; 138 L. T. 30 ; 43 T. L. B. 746 ; 17 
Ajsp. M. L. 0. 326 ; suh nom. The Fagernbs, 
Cornish Coast (Owners) v, Socibta 
Nazionale di Navigazione, 71 Sol. Jo. 
634, C. A. 

13Sb. .] — Engblkb V, MtrsMANN, No. 

418a, post, 

152. Citations .-—For “ [1920] 1 Ch. 107 read 
“ [1921] 1 Oh. 107." 

Admiralty — Action against — Description In 
writ.] — By 1 & 2 Geo. 4, c. 93, s. 9, the 
principal officers & comrs. of the navy for 
the time being were empowered to bring & 
maintain any action of ejectment or other 
proceeding for recovering possession of lands, 
etc., vested in them, & to bring, maintain, or 
defend any other action in respect of the said 
lands, etc. ; & it was enacted that, in any 
such action, they should be called by the 
name of “ tiie principal officers & comrs. of 
His Majesty’s navy," without naming any 
of them ; & that such action or suit should 
not abate by the death, resignation, or 
removal of such comrs., or any of them. By 
subsequent statutes, the powers & authorities 
of those comrs, were transferred to vested 
in “ the comrs. for executing the office of 
Lord High Admiral of the United Kingdom.’* 
A writ of summons, addressed to " the comrs. 
for executing the ofiffce of Lord High Admiral 
of the United Kingdom," requiring them to 
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100 i. Order in Council — Under War 
Measures Ad, 1914, s. — 

PeasLBYv. Gasson (1922), 50 W, B. R. 
414.— CAN. 

100 li, Under Dominion Lands 

Act, B, S. 0„ 1886 (c. 5A)—Validitv,]— 
Starley V , New moDquqall-Sbour 
Oil Oo., [1927] 2 W. W, R. 379 ; aj^d., 
119271 3 W. W .R. 464.— CAN. 


100 ill. Whether contract con- 

stiiuied,] — Held : Orders In Ootinoll 
issued pursuant to 46 Vlct. o. 17, 
es. 49 & 50, authorising the Minister 
o£ the Interior to grant licenses to out 
timber, did not oonstitute contracts 
between the Crown & proposed licensees, 
such Orders in Council being revocable 
by the Crown until acted upon by the 
granting of licenses undey them. — 

I, R. (1894), 23 S. 0. R. 488.— 

GAN. 


100 iv, .j — S tewart v, 

Jones (1900), 19 P. R. 227.— CAN. 

100 V. Based on mistake of fact 

— Whether binding on Crotnft. J— The 
Crown Is not hound by an Order in 
CounoU passed inadvertently & on 
mistake of fact. — Quebeo. ItfONTRBAX 
& Southern Rt. Oo. v, R. (1914), 15 
Exch. C. R. 287.— CAN, 

100 vi, Sufficient memorandum 

in writing of agr€ement,}'*-He'ld : an 
Order in Council ought to be regarded 
as a sufficient expression In wrlmig of 
an agreement to pay on the part of the 
Crown. — LamaKre Sc Co. v. R., [1928] 
Exch. O. R. 174.— CAN. 


100 vll. Authorising contract — 

Scope of avihoriiy,y-~-Held : an Order 
in Council authorising the Minister to 
enter into a contract for the removal 
of clay, sand & gravel, tendered for at 
a given price, does not carry with it 
any authority to add anything to or 
to vary the scope of the contract 
beyond the ambit of the Order in 
OounoU. The Introduction of a clause 
purporting to he part of the authorised 
contract, throwing upon the contractor 
the obli^tion to remove, at the same 

S rice, material of another class than 
tiat mentioned in the Order In Council, 
is beyond the authority conferred by 
said Order In Council. — National 
Dock & Dredqino Cobpn., Ltd. v, 
R.. U9291 Ex. O. R. 40.— CAN. 


PART VI. SECT. 9, SUB-SECT. 1.— A, 


sm. Whether power to begin action in 
county court by information.] — R. v, 
COLMAN, 119301 X D. L. E. 523 ; [19293 
3 W. W. R. 885 ; 62 Can. O. C. 186 ; 
38 Man. L. R. 830.— CAN. 

so. Depcadment of Aitorney-Oeneral — 
Manitoba Temperance Act, a, 68.1 — 
The Department of the A.-G. referred 
to in the above sect, is to be dis- 
tinguished from the A.-Q. — R, 
(Thompson) v. Hammatt (Man.), 
£19263 8 W. W, R. 350.— CAN. 


sp. Meaning of-^In etoHde ,] — 
VThorever the words ** Attorney- 
General ’* are used without qualffica- 
tion in a code or m a statute of Quebeo, 
they have reference to the Attorney- 
General for Quebeo. — P eople's Houa- 
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iNo Co.,' Lti>. V, A.-G. OP Quebec, 
£1931] 8. C. R. 452.— CAN. 

Misapplication of powers delc- 
hy Provincial Legislature,}-— 
The delegate of a provincial Le^^- 
lature can no more usurp Indirectly 
the functions of the Parliament of 
Canada than can the Legislature itself, 
& it is the duty of the ots. to interfere 
to protect the subject from such an 
lUe^tlmate exercise of powers founded 
upon oblique motives. On appeal 
from the dismissal of on action for an 
injunction restraining the defts. from 
taking further proooedings under 
Security Frauds Prevention Act, 1930, 
in alleged pursuance of ** delegated 
authority ** under sect. 1 0 of said Act : 
— Held : deft. A.-O. bv & through his 
delegated representative hod un- 
constitutionally misapplied the powers 
ddegated to him, in that the purpose of 
his proceedings was to aid a onminel 
prosecution, something which was not 
contemplated by the Act, with the 
result ^at the federal ffeld had been 
Just as much Invaded, even if indi- 
rectly, as If the primary invasion had 
been accomplished dlreotly by the 
passing of an Act wXiioh in its terms 
was a violation of the B. N. A. imt,— 
McGee v. Poolev, [1931] 3 W. W. R. 
65, 140 ; 4D. L. R, 475 ; 66 Can. C. C. 
326 ; 44 B. C. R. 338.— CAN. 
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•t. Adir^ Dejindy JMotmep^Oeneral,}, 
[1933] 
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appear In an action of debt at the suit of the 
pltf^ was served upon A*, one of tbe cotors., 
^ upon no one else. Upon a motion, on 
behalf of A,, to set aside tbe writ, & the copy 
&; service thereof, for irregularity, the am- 
davits disclosed that the action was brought 
to recover arrears of half-pay alleged to be 
due to pltf, : — Held : that it was not com- 
petent to the ct., in dealing with such a 
motion, to enter into the consideration of 
whether the action was maintainable or not ; 
for that, inasmuch as 1 & 2 Geo. 4, c. 93, 
s, 9, enabled some actions to be brought 
against the comrs. by the description con- 
tained in this writ, there was no irregularity 
in the process itself ; & to determine, upon a 
summary application, that the cause of 
action was not within the statute, would be 
to deprive pltf. of his right to review their 
decision by writ of error. 


The comrs. of the navy are not a oorpn, t 
aemble^ therefore, that the proper mod© of 
serving them with process would be by 
delivering a copy to each of them. — WilXiAMS 
r. Admihalty Comrs. (1861), 11 C. B* 420 ; 
2 U. M. & P. 456 ; 20 li. 0. P. 246 ; 17 
L. T. O. S. 200 ; 16 Jur. 42 ; 138 E. R. 
636. 

Service of writ.] — W illiams 

V. Admiralty Comrs., No, 153a. ante, 

166. Add, Annotation .* — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 375. 

157a. Air Council — Whether corporation.] — 

Sewble ; the Air Council is not a corpn. — 
Mackenzie-Kennbdy V, Air Council, [1927] 
2 K. B. 617; 96 L. J, K. B. 1145; 138 
L. T. 8 ; 43 T. L. R. 733 ; 71 Sol. Jo. 633, 
C. A. 


Part IX. — The Crown 

175a. .] — Rookewood’8 Case (1696), Holt, 

K. B. 683 ; 90 E. K. 1277 ; aub nom. R. v. 
Rookwood, 13 St. Tr. 139, 186. 

Annotations -Refd. U. v. Kinloch (1746), 18 Statxj Tr. 395 ; 
Howard v, Sbiploy (1803), 4 East, 180 ; II. r. Dully (1849), 
7 State Tr. N. S, 795 ; Mulcahy v. R. (1867). 15 W. R. 
440. 

214a. R. V, Crosby (alias Philips) (1695), 

1 Ld. Raym. 39 ; 6 Mod. Rep. 15 ; 12 Mod. 
Rep. 72 ; 2 Salk. 689 ; 12 State Tr. 1291 ; 
Holt, K. B. 753 ; Skin. 578 ; 91 E. R. 923. 

Annotations: — Befd. R. v, Davis & Carter (1095), 5 Mod* 
Rep. 74; Tbe Villo de Varsovle (1817), 2 Doda. 174; 
Minks’ Cast' (1845), 1 Den. 84 ; he Barber (1850), 15 
L. T. O. S. 500. 

218a. ,] — In 1833, A. was con- 

victed of felony & transported. At this 
time his wife was entitled to a fund, con- 
tingently on her surviving her mother. In 
1846, A. obtained a conditional pardon, 
available In all places except the. United 
Kingdom. The mother died in 1838, & the 
wife in 1852. On a petition by the Crown 
for payment, the ct., without deciding the 
right, * merely ordered payment to the 
administrator of the wife . — Re Harrington’s 
Trusts (1860), 29 Beav. 24 ; 64 E. R. 633. 

233. Add, Annotatiofis : — Refd. Nichol v, Fearby, 
Nichol V, !^binson, [1923] 1 K. B. 480 ; A.-G. 
17. Still (1927), 44 T. L. R. 102. 


in relation to the Law. 

240a. Claim that right of administration of pre- 
mises vested in Crown — Crown must be 
represented.]— Government House, Sydney, 
was built upon Crown land about 1845 as a 
residence for the Governor of New South 
Wales, &, with the stables of a former 
residence, was continuously so used until 
1900. Prom 1900 to 1912, by an arrange- 
ment between the Governments of the 
Commonwealth & of the State, the premises 
were occupied by the Governor-General, & 
another residence was provided for the 
Governor of the State. In 1912, this arrange- 
ment having come to an end, the State 
Government threw the grounds attached to 
the house open to the public & took steps to 
convert the stables into a school of music. 
By the New South Wales Constitution Act, 
1865 (c. 64), s. 2, all “ waste lajids in the 
then colony were placed under the control 
of the local Legislature. The A.-G. for New 
South Wales, at the relation of residents in 
the State, .filed an information praying for 
declarations that the house & groumis were 
vested in His Majesty, dedicated to the 
public purpose of a residence for the 
Sovereign’s representative in New South 
Wales, & that neither the Governor of New 
South Wales nor the Governor in Council had 
power to interfere with or alter that purpose, 
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■b. No power to waive statutory 
conditions ,} — A department of the 
Govt, cannot waive the performance of 
any of the condltlona Imposed by the 
legislature.’— Peck v, R. (1834), 1 
B. C. R. pt. 2, 11.— CAN. 


•o. Xjand SetUement Board.)— The 
Land SetUement Board created by 
X>and Settlement & Development Act, 
1924 (c. 128), is a department of the 
Government, Sc there being nothing in 
said Act or other statutes which gives 
it a right to sue or be sued, no action 
lies gainst . it for ants done in 
Its ofholal capacity. — R attenbubt v. 
Land SETitBMBNT Board, {1928] 3 
D. li. B. 882 ; 119281 2 W. W. R. 475 , 
39 B. 0. R. 623 ; on appeal, {19291 
1 D. h. R. 242.— CAN. 


sf. BdacaHon Board,h^An EduOation 


Board is not a Department of State, 
a servant or statutory agent of the 
Crown, or in consimili cam. Sc so is 
not entitled to the prerogatives of the 
Crown, including the prerogative of 
not being bound by a statute unJees 
so provided in the statute.— Christ- 
church Omr Corpn. v, Canterbury 
Education Board, {19333 N, Z. L. R. 
Supp. 22. — N.2. 

PART IX. SECT. 2, SUB-SECT. 1. 

•b. Power to pardon — By whom given, ] 
.* is the power of conferring by 
legislation upon the representative of 
the Crown, suoh as a Colonial Governor, 
the prerogative of pardoning, In the 
Imperial Parliament only, or, if not, 
In what ledalature does it reside. — 
A.-G. FOB Canada v, A.*Q. of Pro- 
vince OF Ontario (1893), 23 Con. 
a* 0. R* 468.— CAN. 
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BC. Not dependent on consent,] — The 
Governor-General on the exerciyo of 
the royal prero^tive may release a 
convict from prison without Iny cou- 
sent . — Re Rotaj. pRKUOGAi’iVE (jf 
Mercy upon Deportation 
OEEDINQS, fl93.S] 2 D. L- ’ 

S. O. R. 269; 5i» C. C. C. ;{t»J.-~CAN. 


art IX. SECT- 2, SUB-SECT. 4. 

sk. Jnnuisiu Ti'nu,s ,\rrr.atifi{/ six 
onths -Senirnre imoostui afirx am' 
zsfa hat inclvdinif im.i)ns>mmmt Hcrvca 
fore )--An timoeHty 7‘o0n<;iug terniK 
T-ecdjiJTr 6 months aijplies to a tU 
onthrt sentenee imposed after the 
rinest y but inelmling impris'ininent 
rvod prior to the fiontence.-— J acobs 
SM(JUIN, [1936] 2 D. h, R. 21 ; 65 
m, C. O. U7.--CAN. 
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& for an injunction restraining the resp. (as 
representing the State Government & 
ministers) from otherwise using the house So 
grounds : — Held : (1) the suit was not main* 
tainable, since no trust had been declared or 
charity established, So the action complained 
of was that of the State Executive & within 
its competence, whether the house So grounds 
wore “ waste lands within above sect, or 
not ; (2) the proceedings were not properly 
constituted since it was claimed that the 
right of administration of the pi*emises was 
in the Crown in the right of the United 
Kingdom, but the Crown in that right was 
not represented before the cts. — A.-G. for 
New South Wales v. Williams, [1916] A. C. 
673 ; 84 L. J. P. C. 92 ; 112 L. T. 785 ; 31 
T. L. 11. 171, P. C. 

264a. ,] — Bidgood v. Davies (1826), 0 

B. & C. 84 ; 9 Dow. So Ry. K. B. 153 ; 6 
L. J. O. S. K. B. 64 ; 108 E. R. 384. 


266. For ‘‘ Chaplain to King »» read 

Royal chaplain/' 

266a. S. P. Winter v. Dibdin (1844), 13 M. So W 
25 ; 2 Dow. & L, 211 ; 13 L. J. Ex. 263 ; 3 
L. T. O. S* 164; 153 E. R. 11. 

Annotation: — Apld. Harvey v. Dakins (1849), 3 Exoh. 266. 

272. Add. Citation : — 48 L. J. Q. B. 465. 

284. Add. Citatiom : — 06 Sol. Jo. 218 ; affd , 
[1922] P. 122. 

287. Add. Annotations : — Held. Robinson v. South 
Australia State (No. 2), [1931] A. C, 704 ; 
Re Wells, Swinburne-Hanham v. Howard, 
[1933] Ch. 29. 

289. Add. Annotation :—~A8 to (2) Refd. Re Carnar- 
von Harbour Acts, 1793-1903, Thomas v. 
A.-G., [1937] Ch. 72. 

290. Add. Annotation : — Refd. Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. C. 88. 

291. Add. Annotation : — Consd. A.-G. for Straits 
Settlmts. V. Pang Ah Yew, [1925] A. C. 555. 


PART IX. SECT. 5. SUB-SECT. 5. 

sd. In proceedings conceming questions 
of legislative inrisdiciion.] — Whore, in 
prooocdinffs between private fiuitors, 
the validity of an Act of a provincial 
leglalutiire is questioned, the A.-G. 
of the province will bo hoard on the 
question of provincial legislative juris- 
diction. — Citizens Ins. Co. v. John- 
ston, Case. Dig. ‘2ud. od. 678. — CAN. 

PART IX. SECT. 6. SUB-SECT. 1. 

h (p. 523) i. For torL]—Ai\ 

action sounding in tort does not lie 
against the Crown. — Creelman & 
Verge r. R. (1920), G2 D. L. R. 390 ; 
20 Exch. O. R. 198.— CAN, 

h (p. 523) If. S. P. Yates v. R. 
(1920), 20 Exoh. C. R. 175.— CAN. 

h (p. 523) ill. S. P. Manseau V. R„ 
[1923] 1 D. L. R. 25; [1923] Exch. 
C, K. 21.— CAN. 

h (p. 523) iv, .] — An action 

In tort does not Uo against the Crown, 
except under epeolal statutory 
authority. — Theriault v. R. (Que.) 
(1917), 16 Exch. C. R. 253 ; 89 D. L. R. 
705.— CAN. 

h (p. 523) V. .] — In an 

action against the Govt, of Ceylon to 
recover for damage caused to a st-eam- 
shlp by grounding in Colombo harbour 
In a berth to which she had been taken 
by a Govt, pilot : — JJeld : it was not 
necessary to decide whether in Ceylon 
the Crown could be made liable In tort 
under Roman Dutch law, but having 
regard to tlie cousidered decision of the 
Supreme Ct. of Ceylon In Colombo 
Electric Tramway Co. v. A.-G., & 
inasmuch as the question in (Deylon 
was whether any particular part, of 
Roman Dutch law had been recognised 
there, very clear arguments would bo 
required to Induce the Judicial Com- 
mittee to reverse that decision, — 
British Petroleum Co., Ltd. v. 
A.-G. FOR Ceylon, [1920] A. C. 147 ; 
95 L. J. P. C. 86 ; 134 L. T. 305 ; 42 
T. L. R. 166.— CEYLON. 

h (p. 523) vi. For fraud.] — It Is 

not competent to prove that the Crown 
has been guiJty of fraud ; nor can the 
Crown be held liable for the fraud of 
its officers , — Re Frost Brothers, 
[1925] 2 I). L. R, 339; [1926] 2 
W. W. R. 459.— CAN. 

291 xiv. .] — An action 

of damages does not lie against the 
Crown in n^spect of a wrongful act 
committed by one of its servants. — 
Maoobegor V. Lord Advocate, [1921 ) 
S. O. 847.— SCOT. 

291 XV. .1— HeM ; (1) 

no action In tort will He against the 
Crown except where & \men such 


right of action is given by Statute ; 
(2) the act of the Crown in pasrlng the 
expenses of & incidental to the funeral 
& burial, is referable to the grace & 
bounty of the Crown 8c did not consti- 
tute an acknowledgraent by it of a right 
of action. — Joubert v. R., [1931] 
Ex. C. R. 113 ; 4 D. L. R. 164.— CAN. 

j (p. 624) i. .]— 

Welden V. Smith, [1924] A. C. 484. — 
AUS. 

J (p. 524) ii. 

Robinson v. State op South Aus- 
tralia, [1929] A. 0. 469, P. C.— AUS. 

y (p. 524). Add “ revsd.. 30 S. C. R. 
42.” 

y (p. 525) i. .]— 

Leclerc V. R. (1920), 62 D. L. R. 324 ; 
20 Exoh. O. R. 236.— CAN. 

y(p. 525)ii. .]— 

Field : the Crown was liable in damages 
under Public Utilities Act, e. 31, for 
an accident caused by a fallen telephone 
wire lying on the public highway, being 
part of a system of wires erected & 
maintained by the provincial Depart- 
ment of RaUwayfl & Telephones. — 
ZoRNER V, K., Hamilton v. R.. [1922] 2 
W. W. R. 1179 ; 67 D. L. R. 7,33.— CAN. 

y(p. 525) Hi. .]— 

The suppliant was wounded by a 
bullet fired, during target practice, 
from the rifle range at Cote St. Luc, 
in the District of Montreal. He filed 
a petition of right claiming damages for 
the lujury be thereby sustaiued : — 
Field : the rifle range was not a ” pubJlc 
work,” within Exchequer Ct, Act, 
50 & 51 Viet. c. 16 (D.). 0 . 16 (c), & 
the Crown was not Uablo. — Lahore v. 
R. (1900), 6 Exch. C. H. 425.— CAN. 

y (p. 525) iv. .] — 

About 11.30 a.m. on Feb. 10, 1928, 
suppliant, whUe entering the Ottawa 
Post Office to purchase stamps, was 
struck on the head by an icicle falling 
from the coping of that building, 
causing her Injury. An employee of 
the Public Works Dept, who had fuU 
charge & care of the roofs of Govt, 
buildings, especially that of the Post 
Office, & whose duty it was to remove 
snow & icicles therefrom, passed the 
building twice on the morning of the 
accident, first between 8 & 8.30 & 
a^in between 9.30 & 10 o’clock, but 
claims no snow or ice needed to be 
removed ; — Held : the omission of the 
officer, whoso duty it was to keep roofs 
free of snow & ico, to notice the presence 
of icicles Sc to remove them, when he had 
ample time to do so before the acci- 
dent, constituted negligence, making the 
Crown liable for the damage resulting 
from such careless omission. — Johnson 
t). R., [1931] Ex. C. R. 163.— CAN. 
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y (p. 525) V. 

Contributory negligence,] — At about 
9 p.ra. on Nov. 15, 1921, one C. drove 
on to a wharf, Montreal Harbour, 
with his two children to visit some 
friends who were employed in trans- 
ferring freight from a shed on the whiu'f, 
rented to private companies, to a ware- 
house In the city. C. had not been 
sent by his employer, had no business 
ttiorc & went solely to amuse himself. 
C. had been drinking Sc. was under the 
influence of Uquor. He was making 
a nuisance of himself & when told to 
go, got into bis car and drove straight 
Into the canal. Sc all were drowuicd ; — 
Field : as C. had no business on the 
wharf on the evening of the accident 
& was there by tolerance, the CrowTi 
under such circumstances was under 
no obligation or duty to him. The 
accident was the result of deceased’s 
inebriated condition Sc he was the 
victim of his own condition & con- 
duct. — Legault V. R., [1931 1 Ex. 0. R. 
167.— CAN. 

y(p. 525)vi. .] — 

There Is no recourse against the Crown 
for injury to the person, except in 
oases coming within the ambit of 
sub-sect, (c) of sect. 19 of Exchequer 
Ct. Act, R. S. O., 1927 (c. 34%— 
Rochon V. R., [1932] Ex. C. R. 161. — 
CAN. 

y (p. 525) vii. 

— Suppliant’s motor-boat collided ^vlth 
a buoy at the mouth of the Brace- 
bridge river, in the Muskoka Lakes 
region, on which there was no light, 
& by his petition sought to recover 
$500 by way of damages to the boat, 
alleged to bo the result of the negli- 
gence of an officer or servant of the 
Crown while acting within the scope 
of hifi duties or employment upon a 
public work, to wit, in not seeing that 
the buoy carried a light : — Held : the 
buoy in question, was not a public 
work within the meaning of sect. 19, 
ss. “ C ” of Exchequer Ct. Act, &, in 
consequence, suppliant was not en- 
titled to the relief sought by his petition 
of right. — Capon v. R., [1933] Ex. C. R. 
54.— CAN. 

y (p. 525) vlH. .] 

—Specially equipped motor cars, 
owned by the (iovt. of Canada, 
ore employed by the Radio Branch of 
the Department of Marino, In the 
detection & elimination of radio 
Inductive interference. Two employees 
of the Radio Branch wore returning 
to Ottawa in such a car, from a tour 
of inspection, when they stopped the 
oar on one side of the travelled road 
to wipe the windshield which had 
become clouded due to weather con- 
ditions. An oncoming car, ip which 
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292. Add. Annotations: — As /o (1) Reid. Wigg v. 
A.-G. for Irish Free State, [1927] A. O. 674. 
As to (2) Dlstd. Kynaston v. A.-G. (1933), 
49 T. L. B. 300. Consd. He Carnarvon 
Harbour Acts, 1793-1903, Thomas v. A.-G., 
[1937] Oh. 72. Reid. A.-G. for Ontaiio 
V. McLean Gold Mines Co. (1926), 95 L. J. 
P. 0. 217 ; Ruislip-Northwood Urban Dis- 
trict Council V. Lee (1931), 145 L. T. 208; 
Thomas v. A.-G., [1936] 2 AH E. K. 1325. 
Generally, Refd. Jaeger v. Jaeger Co. (1927), 
44 B. P. C. 437. 

293. Add, Annotation : — Expld. Nixon v. A.-G., 
[1930] 1 Ch. 566. 

293a. Indemnity Act as defence.] — In 1918 the 
suppliant, who was then a jewelry dealer in 
Petrograd, deposited certain jeweliy with the 
British consul, who was in charge of the 
embassy premises, & owing to difficulties in 
the way of the consular officers obtaining 
money the suppliant agreed that the consul 
might sell the jewelry & use the proceeds for 
His Majesty’s service. The jewelry was put 
in a locked leather bag kept in a safe at the 


embassy. Persons claiming to be repre- 
sentatives of the Soviet Govt, entered the 
embassy & arrested everybody, & afterwards 
tlie bag was found to have been cut open So 
the contents taken. In 1920 the suppliant 
claimed the value of the jewelry, but the 
Foreign Secretary repudiated liability, & the 
suppliant brought a petition of right. The 
A.-G., by demurrer, submitted that there 
was no ground of claim as the facts disclosed 
showed the absence of negligence, <te, secondly, 
he put in an answer & plea that the claim was 
barred by the Indemnity Act, 1920 (c. 48) : — 
Held : (1) the facts stated in the petition did 
not negative the possibility of the proof of 
negligence & the demurrer must be over- 
ruled ; (2) the claim was barred by the 

Indemnity Act, 1920 (c. 48), & there must be 
judgment for the Crown on the answer & 
plea relating to that Act. — B ucknall v. R. 
(1930), 46 T. L. R. 449, C. A. 

305. Add. Ciiation 48 L. J. Q. B. 455. 

317. Add. Annotation : — Refd. A.-G. for Ontario 
V. McLean Gold Mines Co. (1926), 95 L. J. P. C. 
217. 


the Bon of the suppliants was a pas- 
sonerer, oollicled with the Govt, car, & 
he was killed : — Held : the Govt, owned 
motor car, in occupation ik control of 
the Govt. employ( 30 H on the occasion 
in question, was a “ public work 
within Exchequer Ct. Act, R. S. C.. 1 927, 
8. 19 (e) ; the Govt, omployoes in the 
said car were , at the time of the 
collision in question, officers or ser- 
vants of the Crown actine: within the 
scope of thoir duties or employment 
upon a public work, within Exchequer 
Ct. Act ; the ct. has jurisdiction to 
entertain the action. — Dubois v. R., 
[19341 Ex. C.R. 195; [1935J, 2 D. L. K. 
314; rmsrf., [1935] S. C. R. 378 ; 3 
D- L. R. 209,— CAN. 

y (p. 525) ix. .]— 

One K., an enlisted soldier in the 
Canadian Army Service Corps, euffatjed 
as a transport driver, stetioned at 
Kingston, drove a motor truck, loaded 
with supplies, from Kingston & de- 
livered the same to the Royal Air Force 
at Trenton. Whilst returning to 
Kingston the motor truck driven by 
K. negligently collided with a motor 
truck In which M. was a passenger, 
causing his death. Suppliants are the 
widow & stop-mother of M. : — Held : 
K. was engaged In a public work & was 
acting within the scope of his duties 
fits a servant of the Crown, at the time 
of the accident. — Moscovnv. v. R., 
[1934] Ex. 0. H. 188 ; [1935] 2 D. L. R. 
308 ; revsd., [1935] S. C. R. 404 ; 3 
D. L. R. 231.— CAN. 

y (p. 525) X. .] — 

An automobile belonging to R. C. M. P, 
is not a public work & the Crown Is not 
liable for Injuries caused by the 
negligence of the constable driving it. — 
Toman v. R., [1935] 2 D. L. R. 289.— 
CAN. 

y (p. 525) xl. ,]— 

The immunity of the Crown in respect 
of tortious acts of the Cromi’s servants 
l8 not destroyed by the fact that the 
Temiskaming & Northern Ontario 
Railway Oominiselon adrainlste^rlng a 
public undertaking of the Crown may 
sue & be sued. — Peocin v. Loneoan, 
[1934] 4 D. L. R. 776 ; 0, R. 701.— 
CAN. 

y (P.525) xii. — .] — 

About 9 a.m. on Jan. 23, 1934, M. 
when going to the Post Office in the 
town of St. Laurent on business 6c 
while walking on the sidewalk leading 
to the Post Office fell & broke his 
wrist. It had been raining during the 
night Sc the sidewalk was covered with 
Ice. At the place where M. fell there 


was a depression in the cement walk 
which held the water on the ice. The 
caretaker had spread sawdust on the 
walk instead of the sand provided for 
the purpose, & this did not adhere to 
the ice but floated on the water : — 
Held : a Post Office is a pul)lic work 
within the statute ; the act of the 
caretaker in spreading sawdust where 
water was lying when instructions hurl 
Ix^en given to put sand, was negligeneu 
on his part which bound the Crr^wn &c 
rendered it liable in damages. — 
Ludoer Marooux V . R., [19;i7] 

Ex. C. R. 23.— CAN. 

h (p. 525) 1. Services rendered to 

committee,] — The Crown Is not liable 
upon a claim for the services rendered 
by any one to a committee. — Ktmmitt 
r. R. (1896). 5 Exch. C. R. 130.— CAN. 

fT i. For excess of salaries fixed 

approved by Ooveraor -General in 
Council.] — Burroughs v, R. (1891), 
20 S, O. R. 420.— CAN. 

ff (I, Wrongful axis of police in 

course of duty.] — Mtjmbers of the police 
forrjo are prim < fade servants of the 
Crown, & by virtue of the Crown 
Liabilities Act, 1910. the Crown Is 
primd facie liable for wrongful acts 
committed by a member of that Force 
in the course of his duty. In order to 
escape liability it is not sufficient for 
the Crown to show that the police 
officer was performing a statutory duty. 
To take the case out of the Act there 
must be a lack of one or more of the 
essentials of the law relating to master 
& servant such as that the police 
officer was performing a duty of a 
personal nature which made him In- 
dependent of the control of the Crown 
pro hoc vice, — UNION Govt. v. Thornk, 
[1930] App. T). 47.— S. AF, 
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304 ii. .] — R. t?. Perreault 

(1922), 66 D. L. R. 671; 21 Exeh, 
C. R. .355,— CAN 


sd, Reference to head of depart' 

ment] — Under Exchequer Ct. Act of 
Canada, 8. 38, any claim agednst the 
Crown may be prosecuted by petition 
of right or referred to the ot. by the 
head of the department in connection 
with the administration of which the 
claim arises, A claim bv applts. for 
compensation tn respect of the repudia- 
tion of a contract was so referred by the 
l^nister of Railways Sc Canals. Sub- 
sequently the Crown applied for leave 
to withdraw the reference : — AfeW .* 
the claim arose ** In ooimootlon with 
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the administration ” of the Depart- 
ment of Railways & Canals & came 
within sect. 38, & leave must bo 
refused. — Dominion Builpino Corpn., 
Ltd. r. R., [1930] A. C. 90 ; 46 T. L. R. 
22. P. C.— CAN. 

PART IX. SECT. 6. SUB-SECT. 3. 

•f. Right to plead d* demur together.] 
— In a common law action the Crown 
Is entitled to plead & demur together 
without obtaining leave of the ct. — 
Dempster v. Richardson (1931), 24 
Tas. L. R. 75.— AUS. 


PART IX. SECT. 8, SUB-SECT. 4. 

317 i. Addition of AttomeV'General — 
.iciion affecting rights of Crown — 
Petition of right not applicable .] — 
This was an appeal by the A.-Q. for 
Manitoba from an order by which ho 
was added os a doft. to an action 
brought against the University of 
Manitoba to enforce agreements under 
which pltfs. hod agreed to donate 
certain land as a site for the University 
on the condition that the University 
expended a certain amount of money 
on the grounds & In the erection of 
buildings. Pltfs. had transferred to 
the University aU of the hind originally 
contemplated except 25 acres which, 
under an agreement with the provincial 
Govt., they transferred to the province 
as a site for a school for the deaf. 
The agreements with the University 
were confirmed by an order-ln -council 
which also authorised the execution 
of the agreement made with the Ch uwn. 
Pltfs. alleged that these agreomontb 
were interdependent, ik that there 
was In reality a trl -partite bui-guln 
whereby the Govt, entered into the 
arrangement previously mode by tho 
Governors of tho University, f iimisbiug 
$500,000 for a school for the float as 
part of the general scheme for the 
erection of educational buildings. 
This contention tho A.-G. deniviL 
Pltfs. asked for sp<‘ciiir peiformanco 
for an injunction restminmg the 
University from doing 
variance with its contract with pJtfa.. 

from accepting any money from the 
Oiiwii for the erection oi; maintenance 
of university buildings elsowhe^ than 
on mild site. No relief was asked for 
agoinst the Grown ; all that was sought 
\\dtb resiK'ct to it was a declarator ’ 
judgment that the contracts 
order-in-oouncll were not ultra vires : — 
HeJd : tho appeal should be dismissed, 
for the reasons : (a) the A.-G. should 
be a party to this action to represent 
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324a. Civil aotlon i^alnst C^wn Servant — By 
private person-^Dlseretion of eourt to order 
trial at bar.] — A nbebsok v . Gbbbib (1804), 
10 T. L, R. 383. C. A. 

339 a. .]■— In proceedings by information on 

the revenue side of the K, B. Div. claiming 
payment of income tax, the taxpayer cannot 
set off a debt due to him from the Grown. — 
A.-O, V. Gxjy Motobs, I/tb., [1928] 2 K. B, 
78 ; 97 L. J. K. B. 421 ; 139 L. T. 311. 


SiTB-SBCT. 7 . — Costs (p. 530). 

SeCf noWf Administration of Justice (Mis- 
cellaneous Provisions) Act, 1933 (c. 36). 

844. Add, Annotations :-^onsd* lie Letters Patent 
No. 139,207, i?<;OarbonitAlct., [1924] 2 Ch. 53. 
Held. Swift v. Board of Trade, [1926] 2 K. B. 
131. 

345. Add, Annotation : — Refd. Re Letters Patent 
No. 139,207, Re OarbonitAkt., [1924] 2 Oh. 53. 

846. Add, Annotation : — Consd. Re Ijetters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 53. 

348a. In proceedings under Patents & 

Designs Acts.] — Appcts. applied by originating 
summons under Patents Sc Designs Act, 
1907 (c. 29), s. 29, as amended by Patents Sc 
Designs Act, 1919 (c. 80), s. 8, for an inquiry 
as to the remuneration proper to be paid to 
them for the user by a Qo^. depai'tment of 
the patented invention of which they were 
the registered owners. In the coui’se of the 
proceedings, preliminary to hearing of the 
motion, orders were made in which tne litiga- 
tion was treated, with the acquiescence of 
both litigants, as subject to the ordinary 
rule as to costs. Sc on two occasions orders 
were made requiring appcts. to give security 


for costs. Ait&r the healing had proceeded 
for some time appcts. withdrew their claim 
in view of a prior trial of the invention found 
to have been made on behalf of the Govt, 
which, by virtue of the proviso to Patents & 
Designs Act, 1919, s. 8, entitled the Govt, to 
make use of it thereafter without payment. 
On the quesdon how the costs Ought to be 
borne: — Meld: (1) under that part of 
Patents & Designs Act, 1919, which autho- 
rised proceedings against a Govt, department, 
there was no express mention of costs, Sc the 
authority to deal with them was derived from 
the general jurisdiction of the ct., the ct, 
had, therefore, no authority to depart from 
the common law rule that the Grown neither 
paid nor received costs, unless the special 
circumstances of the paiticular case justified 
it in so doing ; (2) having regard to the orders 
that had been made before the heawing of the 
motion, Sc particularly to the two orders for 
security for costs, the ct. would infer an 
agreement between the parties that eavch of 
them should be treated as ordinary litigants 
as regarded liability for costs. — Re Lbttebs 
Patent No. 139,207, Re Carbonit Akt., 
[1924] 2 Ch. 63 ; 93 L. J. Ch. 309 ; 131 L. T. 
89 ; 40 T. L. R. 421 ; 68 Sol. Jo. 476 ; 41 
B. P. C. 203, C. A. 

AnnoiaHon to (1) Conid. Swift v. Board of Trade 

(1926] 2 K. B. 131. 

*.] — rSeCt generally^ Patents. 

848b. As to validity of patent — Action 

against Air Council .] — Held : there was no 
reason for departing from the ordinary rule 
that the Crown neither paid nor received 
costs. — Rowlanb V , Am Council, [1923] 
W. N. 72. 

367, Add, Annotation ;-^ApW. Pathe of Prance v, 
Harris, Same v, Mansbridge (1926), 42 

T. L. R. 760. 


public Interests which he alone can 
serve. Moreover his presence was 
necessary to make any declaratory 
Judment which might be given 
binding upon the Cro^vn ; (6) petition 
of right is not the proper remedy in 
this case, for there was no direct claim 
mad© a^inst the Crown : (c) the case 
falls within the ambit of oases where 
the A.-G. Is properly joined. — Tuxedo 
Holdino Co., Ltd. v. University of 
Manitoba & A.-G. for Manitoba, 
[1.930] 1 W. W. R. 464 ; 3 D. L. R. 
250 ; 38 Man. L. R. 506 ; a^o.» [1930] 
1 B. L. R. 435,— CAN. 
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337 vi. .] — Estoppel cannot be 

invoked against the Crown. — R. v, 
Tbssier (1921), 21 Exch. C. K. 150.-— 

CAN. 

839 lil. — — .] — A subject has no 
right to set off In an action brought by 
the Crown. — R. (Minister of Agbi- 

CULTUBB FOR SASKATCHEWAN) V. 

Bourke. [19263 3 B. L. R. 587 ; [1926] 
2 W. W. R. 397 ; 19 Sask. L. R. 483.— 
CAN. 

339 iv. ,] — ^A right of set-off 

does not exist against the Crown, — 
R. V, BBmsH Aaierioan Bank Note 
C o. (1901), 7 Exoh, 0. B. 119.— CAN, 

o i, — A oounterdahn cannot 

be pleaded against the Crown as of 
right* — A,-0. FOR Ontario v, RtrseEXL 
(1921), 64 I). L. R. 69 ; 49 6. L. R* 
103.— CAN. 


o u. .] — A subject has no right 

to counterclaim in an action brought 
by the Crown. — R. (Minister of 
agbiouxture for Saskatchewan) v. 


Bourke, [1925] 3 B. L. R. 537 ; 
[1925] 2 W. W. R. 397 ; 19 Saak. L. R. 
483.— CAN. 

am. Whether a<Mon brought in right 
name .] — In an action oonoeming trans- 
actions under Soldiers Settlement Act, 
defts. contended that the action should 
have been brought in the name of the 
Soldiers Settlement Board & not In that 
of the Crown : — Held : action properiy 
instituted In that of the Crown. — R. v. 
Say WARD Trading & Ranching Co., 
Ltd., [1924] Exch. O. R. 16.— CAN. 


PART IX. SECT. 6, SUB-SECT. 7,— A. 

ftp. Crown Coete Act, R. S. B, C„ 
1911 (c. nh-Effect of.y-Beld: not 
to apply to the Crown in right of 
Bommlon, the statute not making it 
clear in express terms or by necessary 
Intendment that the reference is to the 
Crown other than in right of the pro- 
vlnoe only. — Montreal Trust Co. v. 
R., [19241 1 B. L. R. 1930 : 1 W. W. R. 
057 ; 33 B. C. R. 280.— CAN. 

sq. Crown Coats Act, R. S. B. 0.» 
1924.3 — Crown Costs Act, R. S. B. C., 
1924, forbids the awcurding of costs 
either in favour of or against the 
Crown as represented by the Govt, of 
the province of British Columbia. — 
R. e. CONWAY (B. C.), [1929] 8 W. W. R« 
268 ! 53 Can. Crim. Csw. 101,— CAN. 

•t. — ,] — Crown Costs Act, R. S. 

B. C., 1034, does not apply to a prose- 
cution under a Bominion Act. On 
dismissing an appeal from a oonviotion 
imder sueb an Act, costs were, therer 
fore, given to the Crown. — R. n, 
Tbonson. ri932J 1 W. W. R. 637; 
57 0. a a 383,— CAN. 

66 


PART IX. SECT. 6, SUB-SECT. 7.— 0. 

t i. On appeal .] — ^Under Crown 

Costs Act, R. S. B. C., o. 01, costs of an 
aj>peal cannot be given against the 
Crown, though costs in the lower ot. 
may by direction of the ot. — R. e. 
Caskie (1922), 70 D. L. R. 216 ; 38 
Can. Crim. Cas, 198.— CAN. 


t il, Under Eire Marshai 

Act, 1921 (o, 16).] — ^A local assistant to 
the Ore marshal in carrying out the 
duties Imposed on him by the above 
Act is «n ** ofheer, servant or agent of 
& acting for the Crown *’ within Crown 
Costs Act. R. S. B, 0.. 1911 (c. 61), & 
costs of an appeal to the county ot. 
may be given against a local assistant 
to the fire marshal. — W*atbon v, 
Howard, U924] 4 B. L. R. 604 ; [1924] 
3 W. W. R. 404 ; 34 B. C. R, 449.— 
CAN. 


t — Undisf Btmmary 

Ceneietions Act, IL 8. B, C^ 1924 
(c. 246). 1— Crown Costs Act. R.S. B. C.. 
1924 (c. 62), is a bar to the awording 
of costs against the Crown On an 
appeal under Summary Convletions 
Act, B. S, B. C., 1924, form a con- 
viction for an offence against Gkivt. 
Liquor Act, R. 8. B. 0., I®4 (o. 146). 
— R. V, MoLane, B. V. Noon, [19271 
1 W. W. R. 701 ; 47 Can. Crim. Om. 
208 ; 38 B. 0. B. 306.— CAN. 

t Iv, In proeeedings bp ersdiior— 

Oroum adminidrator ofintestaie*s eskds,) 
— Held! neither the Crown nor tl^ie 
A4-O. liable for oosts.-*OABVBm e. 
A.^. OF Frinob Edward Island, 
[idsei 4 D. L. B. 110a.--OAN. 
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***• ^ Letter Patent 

No. IS9,20T, Be Oarbonit Akt., [1924] 2 Oh. 53. 

878. Add. Anmiatiwe :~Aa to (1) Apld. Sterling 
Ti*U0t V. I. H. CouirB., I. Il» Oomrs. v. Sterliui? 
Tmst {X025), 12 Tax Oas. 868. Consd. 
BimiMham Oorpn. v, L R. Comrs., [1929] 
T ’ Central London Railway i?. 

I* R. Comrs., London Electric Railway v, 
L R. Oomrs., Metropolitan Railway v, I. R. 
Co^s. (1984). 151 L. T. 333. Reid* 

Lumaard’s Vlei Estate & Gold Mining Co. v. 
I. R. Oomrs. (1930), 99 L. J. K. B. 330. 


373a. Arbitration to assess compensation lor 

requisitioned goods.] — In assessing the com- 
pensation to be paid for bacon requisitioned 
by the Pood Controller under Defence of the 


Realms Regulations jETeW : ^the 
had no power to order the Cro^ to pAf thd 
costs of the reference & award. — Swilft Co. 
t). Boabb op Tbabe, [1926] 2 K. B. 131 ; 95 
L. J. K. B. 834 ; 135 L. T. 391 ; 42 T. L. B. 
461, 0. A. 

Annotation Inglewood Pulp 8c Paper Oo. «. New 

Brunswick Electric Power Commission, [1928] A. 0, 492. 

376. Add, Annotation ; — Held. Re Letters Patent 
No. 139.207, Re Oarbonit Akt., [1924] 2 Oh. 
53, 

3S2. Add, Annotation : — Retd. R, v. Provisional 
Government (General of the Forces) (1922), 
67 Sol. Jo. 125. 

3B4a. .] — WoLPE Tone's Case (1798), 

27 State Tr. 613. 


Part XII. — The Crown in Foreign Relations. 


887. Add. Annoiaiiona : — As to (1 ) Folld. White, 
Child & Beney Simmons, White, Cliild 
& Beney v. Eagle, Star British Dominions 
Insce. (1922), 127 L. T. 571. Consd. Bank of 
Ethiopia t). National Bank of Egypt & 
Liguori, [1937] 3 All E. R. 8. Held. Duff 
Development Co. v. Kelantan Government, 
^ [1924] A. C. 797 ; Russian Commercial & 
Industrial Bank v. Comptoir D’Escompte 
de Mulhouse (1924), 93 L. J. K. B. 1098 ; 
Lazard Bros. & Co. v. Midland Bank, Ltd. 
(1932), 49 T. L. B. 94. Ae to (2) Apld. The 
Jupiter (1924), 93 L. J. P. 166. Oenerallyi 
Refd. Musmann v, Engelke (1927), 43 T. L. R. 
686 ; Re Russian Bank for Foreign Trade, 
[1933] Ch. 745, 

337a, ] — The Bank of Ethiopia 

was formed under the law of Ethiopia in 1931. 
It was a bank of issue A was the only bank in 
the Ethiopian Empire. In tiie autumn of 
1935 hostilities began betwcion Italy & the 
Ethiopian gust. & on May 1. 193(5, the 
Emperor left the country. On May 5, 1936, 
the Italuin ai*iny entered the capital & there- 
after the affairs of the bank were carried on 
under the supervision of the representative 
of the Italian authorities. In Dec. 1936, the 
British govt, recognised the Italian govt, as 
being the de faeto govt, of the area then under 
Italian control. On June 20, 1936, a govt, 
decree, valid according to the law as re- 
cognised <fc administered by the de facto 
govt., had placed the bank in licjuidation & 
appointed a liquidaRjr : — Held : ( 1 ) it was the 
duty of the ct. to treat the acts of the de 
facto govt, with all the respect due to the acts 
of a duly recognised foreign sovereign state, 
&; this was not affected by the fact that the 
British govt, in addition to recognising a de 
facto govt., recognised the Emperor as a de 
jure monarch ; (2) the Bank of Ethiopia 

had been dissolved under or by virtue of the 
laws of the country under wRich it was incor- 
porated, & had accordingly ceased to exist, 
except in so far as might be necessary for the 
liquidation of its affaii's ; (3) no action could 
be brought in tlie name of the Bank of 
Ethiopia otherwise than by or under the 
authority of the duly constituted liquidator 
of the hank. — Bank oe Ethiopia v. National 
Bank of Eaypr & LictXTobi, [1937] Ch. 613 ; 
[1937] 3 All E. R. 8 ; 100 L. J. Ch. 279 ; 167 


L. T. 428 ; 58 T. I.. R. 751 ; 81 Sul. .To. 
179. 

387b. Decrees of Russian Soviet Government 

^ — Effect of.]— The English cts. will not inquire 
into the validity of acts done by a recognised 
foreign Govt* against its own subjects in 
respect of property situate in its own territory. 

In 1918 a section of Russian revolutionaries 
took & retained possession of movables in 
Russia belonging to pltf. against her will. 
The act of those revolutionaries was sub- 
sequently adopted by the Soviet Govt, as 
the de jure Govt, of Russia. In 1928 the 
movables in question were sold in Russia 
by the Soviet Republic to defts,, who brought 
them to England. In an action by pltf. to 
recover those movables or damages for their 
detention or conversion : — Held : the action 
failed, as the ct. could not inquire into the 
validity of the acts of a foreign sovereign 
Power which had been recognised by the 
Govt, of this country. — Paley (Princess 
Oloa) V, Weisz, [1929] 1 K. B. 718 ; 98 L. J. 
K. B. 465 ; 141 L. T. 207 ; 45 T. L. R. 365 ; 
73 Sol. Jo, 283, C. A. 

Annotations : — Raid. lie HuNRlan Bank for Forelgm Trade, 
(19331 Ch. 746. Do Bo6cho v. South Amorican Store*», Ltd., 
& Chilian Stores, Ltd., [1935) A. C. 148. 

,] — Companies 

Nos. 8623, 8623ar-8523d, 8524, 8527a~8627d, 
ante. 


On liability of Russian 
reinsurance company under reinsurance 
treaties .] — See Insurance, No. 712a, post. 

Cancellation of life assurance.] 

— See Conflict of Laws, No. 640b, ante . 


387c Declaration by representative of foreign 
Sovereign as to ownership of property -How 
far conclusive.] — A declaration by the rej^re- 
sentative of a foi'eign Sovereign as to owner- 
ship of personal property in this country is 
not conclusive in an action between private 
persons, when no question of the immunity 
of the sovereign State from the jurisdiction 
of the ct. is concerned. — The J lpiter 
r3927]P. 250 ; 97 L. J. P. 33; 137 L. T. 333; 
43 T. L. R. 741 ; 17 Asp. M. L. 0. 250, O. A. 

Annotations Retd. Ffrst liuHsian Innye y. London A Lan 
caahiro Insoo., [1928] Ch. 922 ; lis lius^an Bank for 
Foreiirn Trade, [1933] Ch. 746. 

388. Citations For Coop. Pr. Oae. 601 ; 9 
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Cases 388-465a. English AND Empieje Digest Supplement. 


L. J, O. S. Oh. 216 ; it B. R. 619. L. C..” 
read “ Coop. Pr. Gas. 601 ; 47 B. R. 619 j 
sub nom, Thompson v* Barolat, 9 L. J, O. 8. 
Ch. 215, L, 0. ; previous proceedings (1828), 
6 L. J. O. a Oh. 93,” 

389. Add. Annotation : — ^Refd. Foster v. Driscoll, 
Lindsay v. Attfleld, Lindsay v. Driscoll, [1929] 
1 K. B. 470. 

801. Add, Annotations : — Retd. The Tervaefce, 
[1922] P. 269; Bngelke v, Musmann, [1928] 
A. 0. 433. 

892. Add, Annotation : — As to (2) Retd, The 
Tervaete, [1922] P. 259. 

894. Add. Annotations : — Consd. Du£E Develop- 
ment Co. V, Kelantan Government, [1924 
A. C. 797. Refd. The Tervaete, [1922 
P. 259 ; tie Bjorostad & Ouse Shipping Oo.» 
[1924] 2 K. B. 673 ; Compauia Mercantile 
Argentina v. United States Shipping Board 
(1024), 93 L, J. K. B. 816; The Jupiter 
(1924), 93 L. J. P. 156; The Jupiter (No. 3) 
(1927), 137 L. T. 333; Engelke v. Musmann, 
[1928J A. C. 433. 

395. Add. Annotation : — As to (2) Rofd. Dickinson 
V. Del Solar (1929), 45 T. L. R. 637. 

396. Add. Annotation : — Refd. Musmann v. 
Engelke (1927), 96 L. J. K. B. 824. 

401. Add. Annotation : — 'Apld. The Tervaete, 
[1922] P. 259. 

408. Add. Annotation : — Refd. Fenton Textile 
Assocn. V. Krassin (1921), 38 T. L. R 259. 

409. Add. Annotation : — Consd. Musmann v. 
Engelke (1927), 96 L. J. K, B. 824. 

411. Add. Annotation: — Consd. Engelke v, Mus- 
mann, [1928] A. 0. 433. 

412a. Chief of mail department — Within privilege.] 

— Held : the rule as to immunity from civil 
proceedings, on the ground of diplomatic 
privilege, extended to a domiciled subject 
of the United States who was the chief of 
the mail department of the United States 
Embassy in London, — Assurantie Oom- 
PAQNIB Excelsior v. Smith (1923), 40 
T. L. R. 105, 0. A, 

413. Transfer pai’agraphs (2) to (5) to No. 421, 
post. 

Annotations : — For the existing annotations 
read “ Refd. Re Republic of Bolivia Ex- 
ploration Syndicate, [1914] 1 Ch. 139.” 

418a. Evidence — Settlement by Attorney-General 
on instructions of Foreign Office.] — A state- 
ment made to the ct. by the A.-G., on the 
instructions of the Foreign Office, as to the 
status of a person claiming immunity from 
judicial process on the groimd of diplomatic 
privilege, whether as ambassador or as a 
member of the ambassador’s staff, is con- 
clusive. 

Deft, in an action in the K. B. Div. for 
arrears of rent took out a summons to set 
aside the writ, on the ground that he was a 
member of the staff of the German Embassy, 
& filed two affidavits in support of his 
application. Pltf. applied for leave to cross- 
examine deft, upon his affidavits. The judge 
ordered deft, to attend for cross-examination. 
On appeal the A.-G. attended at the request 
of the Foreign Office, Sc on the invitation of 
the ct. informed them that deft, had been 
appointed a member of the staff of the 1 


German Ambassador imder the style of 
consular secretary, & had been received in 
that capacity by the British Govt. : — Held : 
(1) the statement of the A.-G. was binding 
on the ct., & deft, was entitled to diplomatic 
privilege; (2) (Lord Dunedin) apart from 
that statement, the order for the cross- 
examination of deft, would have been 
justified. — E ngelke v. Musmann, [1928] 
A. C. 433 ; 97 L. J. K. B. 789 ; 139 L. T. 
686 ; 44 T. L. R. 731, H. L. ; revsg. S. 0. 
sub nom. Musmann v. Engelke, [1928] 1 

K. B. 90, 0. A. 

421. After the catchwords insert paragraphs (2) 
to (5) from No. 413. ante, substituting the 
numbers “(1), (2), (3), (4),” for “(2), (3), 
(4). (5).” 

Citations : — For ** No. 413, antCy” read 
“ (1832), 1 Or. & M. 117 ; 1 Dowl. 588 ; 3 
Tyr. 184 ; 2 L. J. Ex. 13 ; 149 B, R. 338.” 

Annotations: — As to (1) ConsA, Parldnson r. Potter (1885), 
16 Q. B. D. 152. As to (3) Oonsd. Parkinson v. Potter 
(1885), 16 Q. B. D. 152. Refd. Engelke v. Musmann, 
[1928J A. C. 433. 

421a. Liability to be cross-examined to 

ascertain status.] — Engelke v. Musmann, 
No. 418a, ante. 

422. Add. Annotation : — Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

425. Add. Annotation : — Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

427. For No. 413, an^e,” read ” No. 421, ante.” 

429. Add. Annotation : — Refd. Bngelke v. Mus- 
mann, [1928] A. C. 433. 

430. Add. Annotation: — Refd. Musmann v. 
Engelke (1927), 96 L. J. K. B. 824. 

431. Add. Annotation : — Refd. Engelke v. Mus- 
mann, [1928] A. 0. 433. 

432. Add. Annotation : — Refd. Musmann v. 

Bngelke, [1928] 1 K. B. 90. 

435. Add. Annotation : — As to (2) Refd. Musmann 
V. Engelke (1927), 90 L. J. K. B. 824. 

436. For “ No. 413, ante,' read ” No. 421, ante."* 

445. For “ No. 413, ante,” road “ No. 421, ante."" 

' W7, Add. Annotation : — Refd. Musmann v. 
Engelke (1927), 96 L. J, K. B. 824. 

447a. .] — Engelke v. Musmann, No. 418a, 

ante. 

462a. No waiver of privilege from execution.] 

— An ambassador in this country is entitled 
to complete immunity from the jurisdiction 
of the local cts. except in cases in which he 
submits to or invites the jurisdiction. Where 
an ambassador, sued as administrator to an 
intestate’s estate, has submitted to the 
jurisdiction down to judgment, & an order 
has been made determining his liability to 
pay money into ct., he can still assert his 
immunity from process by way of execution 
& set up Diplomatic Privileges Act, 1708 
(c. 12), as an answer to an application for 
leave to issue execution against his personal 
property . — Re Suarez, Suarez v. Suarez, 
[1917] 2 Oh. 131 ; 86 L. J. Oh. 673 ; 117 

L. T. 289 ; 33 T. L. R. 406 ; 61 Sol. Jo. 624. 

466. Add. Annotations : — Consd. Dickinson v. Del 
Solar (1929), 46 T. L. R. 637. Refd. Engelke 
V, Musmann, [1928] A. 0. 433. 

465a. By order of diplomatic superior.] — 

Deft., who was First Secretary of the Peruvian 
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Legation* took out a policy of insizrance 
agSn^ legal liability to members of the 
public in connection with the driving of his 
motor car, ^le policy providing that “the 
assured . . . shall not in any way act to the 
detriment or prejudice of the (insui’ance) 
co.’s interests,” & that “ the co. is entitled 
to take absolute control of all negotiations & 
proceedings.” Pltf. brought an action for 
personal injuries against deft., & the latter 
served on the insurance co. a third-party 
notice claiming an indemnity. An appear- 
ance without protest was entered in the action 
on behalf of deft., as the Peruvian Minister 
forbade deft, to raise the plea of diplomatic 
immunity, no such plea was inserted in the 
defence. The jury found a verdict for pltf. 
for damages, & the insurance co. repudiated 
liability on the ground that deft, had broken 
the conditions of the policy by insisting that 


Vd. XI.— Constitutional Law. Cases 4W>a— -^8. 

the plea of diplomatic immunity should not 
be raised : — Beld : the privilege of dijplomatic 
immunity was waived by the entry of appear^ 
ance without protest. — D ickinson v. Del 
SOT^, [1930] 1 K. B. 376 ; 99 L. J. K. B. 162 ; 
142 3^. t. 66; 45 T. L. It. 637. 


Sect. 5.— PASSPORTS (Vol. XI., p. 543). 

474a. Property of the Crown.] — A passport issued 
by the British Passport Office on behalf of the 
Secretary of State for Foreign Adairs to a 
person who afterwards becomes bkpt. is the 
property of the Crown & not the “ property ” 
of the bkpt. within Bkx)cy. Act, 1914 (c. 59). — 
Re SUWALSKY, SuWALSKY V. TRUSTEE & 
Official Receiver, [1928] B. k C. R. 142. 
Forgery of .] — See Criminal Justice Act, 1925 
(c. 86), s. 36. 


Part XIII. — The Crown in relation to War and Peace 


477. Add. Annotation: — Generally y Refd. Nether- j 
lands-American Steam Navigation Co. v. 
Procurator- General (1925), 42 T, L. R. 81. 

483. Add, Annotation: — Aa to (1) Refd. Foscolo 
Mango & Co. v. Stag Line, Ltd., [1931] 2 
K. B. 48. 

487a. .] — By a policy of insurance 

effected on Nov. 2, 1918, during the European 
War, deft, agreed to pay to pltf. a certain 
sum “ in the event of peace between Great 
Britain k Geimany not being concluded on 
or before June 30, 1919.” On June 28, 
1919, these Powers signed a treaty of peace, 
but they did not exchange & deposit ratifica- 
tions of the treaty untd Jan, 1920. In an 
action brought by pltf. against deft, upon the 
policy in Aug. 1919 : — Held : peace had not 
been concluded between these Powers on 
or before June 30, 1919, within the policy, 
& pltf. was therefore entitled to succeed in 
the action.— Kotzias v, Tyser, .,[1920] 2 


K. B. 69 ; 89 L. J. K. B. 529 ; 122 L. T. 795 ; 
36 T. L. R. 194 ; 15 Asp. M. L. C. 16. 
Annoialiim : — FoUd. Lloyd v, Bowring* (1930), 36 T. L. R. 
397. 

4 g 7 t), .] — For the purpose of a contract 

to pay a sum of money ” if peace is not 
declared ” by a ceitain date between two 
nations at war, peace is not declared until 
the ratification of the treaty of peace. — 
Lloyd v. Bowring (1920), 36 T. L. R. 397. 

487 c, Whether subject’s debt discharged.] — 

Troner V, Hassold (1670), 1 Cas. in Oh. 173 ; 
22 E. R. 748. 

487d. S, P. Weymjberg v. Touch (1669), 1 Cas. in 
Ch. 123 ; 22 E. R. 724. 

496. Add. Annotation : — Refd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 

498. Add. Annotaiion: — Refd. Commercial & Estates 
Co. of Egypt V. Board of Trade, [1925] 1 
K. B. 271. 


PART XII. SECT, 3. 


469 i. Whether consent of legislature 
necesmry — Interference with private 
rights .] — In Canada or Great Britain a 
treaty does not confer, as between the 
state & the subject, or as between 
subjects, any rights upon the latter : — 
Held : therefore, the Ashburton Treaty 
relating to water rights, never having 
been validated by statute, is no part 
of the law of this country, but it is 
binding in honour on the Crown & 
Its successors . — Re Arrow River & 
Tribotaries Slide & Boom Co., 
[1932] S. G. R. 495 ; 2 D. L. R. 250.— 
CAN. 


PART Xin. SECT. 2. 


487 i. Treaty of peane — Ratification 
by sovereign authority necessary.] — Ite 
9UTH Battalion, Winnipeo Rifles, 
[1923] 1 W. W. R. 37.-~CAN. 


487 li. Between Great Britain 

enemy countries — Date of signing — 
Kffeot an option to purchase .] — Parrt 
V. Duncan (1921), 05 D. L. R. 701 ; 
[1921] 2 W. W. R. 879.~-CAN. 


PART XIII. SECT. 8. SUB-SECT. 1- 

sf. Order in Council under War 
Meamres ’tct. 1914, $. 6 — Validity ,] — 
Held: the ofuiesion of an averment 
the Governor In Council deemed 


an Order advisable for the welfare of 
(Canada by reason of the existence of 
real or apprehended war, did not render 
the Order in Council in valid. — P ugslky 
V. Garson (1922), 60 N. B. R. 414. — 
CAN. 


Bg. Calling out militia — Liability for 
expenses — Whether on Dominion or 
Rrovirice .] — The question roferrt3d to 
this ot. was whether the provlncse of 
Nova Scotia was liable, or not, to pay 
to the Dominion of Canada all expenses 
& costs incurred by the latter by 
reason of part of the active militia of 
Canada being called out & serving in 
aid of the civil power in the county of 
Cape Breton in 1925, In a case of riot, 
upon a requisition, made by the 
A.-G. of Nova Scotia in the form 
prescribed by s. 85 of the Militia Act, 
which included an undertaking by 
him that those expenses & costs would 
be paid to the Dominion Govt, by the 

E rovlnce : — Held : the question should 
e answered in the negative. Sects. 
80 to 90 of the Militia Act repose certain 
powers in the person occupying the 
position of A.-G. in the province for 
the time being, but the exercise of 
these powers does not in any way 
depend upon the consent of tne 
Lloutonant-Governor or of the pro- 
vincia legislature. The Militia Act 
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nvisages the A.-G., not In his capacity 
8 A.-G. to His Majesty as the Sovereign 
lead of the province, but as a person 
1 whom certain powers are vested Sc 
n whom oeitaln duties are laid by 
ho statute. These sects. api)ly to 
very province & go into opemtion 
adepondentiy of the scope of the 
l.-G.’s authority to bind the province 
a respect of the expenditure of inoncyB 
or such purpose. Therefore tliest' 
uoctments do not coutempldto a 
Luty to pay, proceeding from a con- 
ract between the province Sc tbe 
dominion. The revenues of tfu' 
jrovinoe are vested in His lyiajesty oh 
ho supreme h(‘ad of the province, ».v 
he right of appropriation of 
■ovonues belongs to the of 

he province exelusivi'ly. Sctnhie . rn • 
^.-G., whose duties, in so fjr 
aateri!U. toolurto tiic 

iuminii.traUoii of f'f v 

irovlnce. iifls no statutoij autnotity 
0 undertake the payinont now 
bv tho Dominion ; the 
mattars comprised within the 
imervlHion of tlio adininlstmtion of 
lietioo would not embrace authority to 
liter into sueli an undertaking.- - 
V Tboops in Cape Breton, RBFEii- 
nce, [1930] S. 0. R. 56 : sub nunu 
.-G. OF Canada v. A.-G. of N.S., 
.930] 4 D. L. H. 82. — CAN. 



Gases 4W— set. AND Emfibi 

499. Add, Annoiaiims :^A 0 i& (1) Heidi. Federated | 
Ooal & Shipping Oo. e. B*, 11922] 2 K. B. 42. 
As lo (4) Held. A. ife B. Taii^ v. Secretary of ! 
State for Air, [1922] % K. B. 828 ; Matthey 
r. Ourling, [1922] 2 A. C. 180 ; JKe Oolnbrook 
Chemical & Explosives Oo.^ A.^G. v. The 
Co., [1928] 2 Oh, 289 ; Commercial & Estates 
Co. of Egypt V. Board of Trade, [1925] 1 K. B. 
271 ; Rowland & Mackenzie- Kennedy v. Air 
Council (1927), 96 L. J. Ch* 470. Generally, 
Held. Netherlands- American Steam Naviga- 
tion Co. V, Procurator-General (1925), 42 
T. L. R. 81 ; Prance Fenwick v, R., [1927] 

1 K, B. 458. Generally, Betd, Austrian 
Property Administrator v. Russian Bank for 
Foreign Trade (1931), 47 T. L. R. 550. 

Under Indemnity Act, 1920 (o. 48^ — 

“ Direct loss or damage ** — What Is.] — Claim- 
ants carried on business as motor garage 
proprietors in Dublin, where they owned & 
occupied extensive premises peculiarly well 
suited to their purposes. These premises 
were taken by the Govt, under powers con- 
ferred by statute for the defence of the realm. 
Claimants, having tried & failed to acquire 
premises temporarily, took the only reason- 
able course ; they bought other premises, 
fitted them for use as a garage, & transferred 
to them all the appliances of their business 
which they thus continued to carry on -as well 
as they could. When the Govt, retired from 
possession of the original premises claimants 
sold the substituted premises. They alleged 
that the difference between the amount 
they had expended in acquiring the substi- 
tuted premises & fitting them for use as a 
garage on the one hand, & the sum they 
received on the sale of the substituted 
premises on the other hand amounted to 
£3,429. They claimed this sum as an item 
of direct loss or damage incurred or 
sustained by reason of interference with 
their “ property or business within sect, 

2 (1) (b) of the above Act ; — Held : “ direct 
loss or damage ” may include consequential 
damage, & the item claimed could not bo 
entirely excluded as indirect loss, but the 
amount to which claimants might be entitled 
in respect thereof must be assessed by the 
War Compensation Ot. — A. & B. Taxis, Ltd. 

V. Secrktary op State for Air, [1022] 2 
K. B. 328 ; 91 L. J. K. B. 779 ; 127 L. T. 

478 ; 38 T. L. R. 671 j 66 Sol. Jo. 633, 0. A, 

Duty of tribunal assessing com- 
pensation.] — Observations on the question of 
the extent of the duty of the War Com- 
pensation Ct., in deciding a claim for com- 
pensation under the above Act, to dif- 


DiGBST SUFFIJIMENT. 

fercntiate between their findings on iasues 
of fact A their findings on issues of law, in 
view of there being, undensect. 2 (1) of the 
Act;, no right of appeal except on a point of 
law.— -M offat Hydropathic Oo., Wd. 
SBCRBfTABY OF STATE FOB WAR (1924), 40 
T. L. R. 543 ; 68 Sol, Jo. 635, H. L. 

606a. --T— Certificate that taking necesswy— 
Mode of granting.]— (1 ) Where land is being 
acquired compulsorily for military purposes 
under the above Act, the certificate that the 
taking of the land is necessary or expedient 
is duly granted, although the person whose 
land is being acquired has not been heard ; 
for the granting of such a certificate is not a 
judicial, but a merely administrative act. 

(2) It is not a condition precedent to the 
summoning of a jury under sect. 19 of the 
above Act to assess the compensation payable 
to the owner of the land, that the Secretary 
of State for War shall have been put into 
possession of the land under the sect. ; but 
even if it was, that condition precedent would 
have no application to the assessment of 
compensation in such a case under Acquisition 
of Land (Assessment of Compensation) Act, 
1919 (c. 57).— Hutton v. A.-G., [1927] 1 Oh. 
427 ; 96 L. J. Oh. 285 ; 137 L. T. 20 ; 43 
T. L. R. 166 ; 71 SoL Jo. 159. 

05b, Conditions precedent to assessment of 

compensation — Whether Crown In possession.] 

— Hutton v. A.-G., No. 505a, ante, 

S07a. Costs of establishing claim to fund in Court.] 
— Three guineas is a proper sum to allow to 
each successful claimant to a fund in ct. for the 
costs of establishing his claim. — Watbrton v, 
Burt (1870), 39 L. J. Ch. 426. 

12. Add, Annotations : — As to (2) Refd. Federated 
Ooal & Shipping Oo. v. R., [1922] 2 K, B. 
42 ; Rowland v. Air Council (1923), 39 
T. L, R. 228. Generally, Refd. France Fen- 
wick V, R., [1927] 1 K. B. 468 ; Bourne- 
mo uth-Swanage Motor Road & Ferry Oo. v. 
Harvey, [1930] A. O, 549 ; Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 

16a. - — : Closing of public footpath over 

land acquired.] — The ct. refused an applica- 
tion by the Air Ministry under sect. 0 (3) 
of the above Act, for leave to close per- 
manently a public footpath over land wMch 
they had purchased under sect. 3 of the Act 
for an air depot. — Secretary of State foe 
War V, Middlesex County Council (1923), 
89 T. L. R. 357 ; 21 L. G. R. 291. 

21. Add, Annotation : — Generally, Refd. France 
Fenwick v, R., [1927] 1 K. B. 458. 


PART XIXI. SECT. 8, SUB-SECT. 8.— A. 

480 i. Whether owner enlUted to oom^ 
ptmcUiofir^Posaession taken for ptir- 
poses of defence ,] — K. v. Brown <1920), 
50 D. L. R. 312 ; 29 Exoh. O. K. 30-— 

CAN. 


499 li, Held.* portion of 

a buildlxiif ooocpled by the Govt, aa a 
reorultmg station was not a public 
work ** within Exoh, Ot. Act, «. 20 (c), 
m Co, V, R., Powers v. R. 

, 63 D. L. R. 617 ; 63 S. C. R. 
141.— CAN. 


499a i. Under Indemnity Aei, 

1920 (e. 48 ) — Basis of assessment.]'-^ 
A distlUery roquisitioned during the 
war, owing to a fire while it wae fa the 
Govt.'s possession, oonld nbt be used 
for distilling for nearly three yeibts 
after Jan. 19, 1919, at which date 


the prohibition against distilling was 
withdrawn. The proprietors having 
olatmed compensation for loss of 
profits during the throe years t — Held ; 
the loss of profits was due, not to the 
war, but to the requisition & the file, 
& the basis upon which oompensation 
fell to be assessed was the prices 
obtainable for whisky during the three 
years, taken In conjunction with the 
other circumstances actually exist- 
ing during that period. — M ackenzie 
Brothers v. The ausiiralty, (1025] 
S. C. <H. L.) 38.~HBCOT, 


FART XIU, SECT. 8, SUB-SECT. 7. 

pm, JiemieiHon under Order in 
lowers of Dominion Govern- 

, __ virtue ot Order in Council 

doM Nov. 24, 1916, passed under 
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War Measures Act, 1914 : — Held : the 
Dominion Govt, was empowered to 
roQuisltlon ships in its own name & as 

g rmolpal & not as agent for the British 
fovt., & the Minister of Marine & 
Fisheries, acting thereunder, had no 
power to vary same by addlxw to or 
derogating therefrom. — Be Garton, 
Williams 8c Wiomore 3c Gaston, 
Williams Be Wiomorr Steamship 
OORPN. V. R. (1922), 66 D. h. R. 242 ; 
21 Exoh. O. R. 370.— CAN. 


626 i. Oompmsation for re<p4siHoned 
ship — To what amount claimant entiHed 
-“-Coonparison With rate in United 
States better guide than rede.]— 

Be Gaston, Williams 8c wiomobb 
Gaston, Williams Be. Wicmore Bteam 
SHIP OoRPN. V, U. 11922), 66 D. h. R. 
242; 21 Exoh. G. R. 376.--OAN. 



VoL Zl. — Oonstitatioiial Law. Cases 526**'*S8w^ 


526. Add, Citation : — 16 Asp. M. L. 0. 206. 

Add, Annotation : — Aa to (3) Dlstd. A.*Q. 
V, Eoyal Mail Steam Packet Co., [1922] 2 
A. 0. 279. 

526a« Power to Impose payment lor licence to sell 
ship to foreigner — Recovery ol money paid — 
Indemnity Act, 1920 (c. 48), s. 1 {!).] — The 
Shipping Controller, purporting to act in 
pursuance of his powers under Defence of 
the Realm Regulations, imposed upon 
suppliants as a condition of granting them 
a licence to sell a steamship to a foreigner 
the payment to him by suppliants of £30,800. 
By their petition of right suppliants alleged 
that the Shipping Controller had no lawful 
authority to impose a condition or to exact 
the payment, which suppliants had paid 
imder protest, & that the Shipping Controller 
thereby became liable to repay the money 
to suppliants as money had & received to 
their use. The petition of right was not 
brought within one year from the termination 
of the war or within one year from the 
exaction of the money. The Grown demurred 
to the petition, on the ground that the case 
if founded on the alleged tort of the Shipping 
Controller was barred by the above sub-sect., 
if based on an alleged breach of contract, 
the proceedings not having been brought 
within the prescribed time failed under 
proviso (b) of that sub-sect. A further 
ground of demurrer was that a petition of 
right would not lie against the Crown for 
tort, for the King could do no wrong. Sup- 
pliants contended that they were entitled 
to waive the tort & to sue for money liad & 
received by the Shipping Controller A now in 
the hands of the Crown, &: that their claim 
so grounded was not a proceeding for or in 
respect or on account of any act of the 
Shipping Controller, & therefore was not 
within the terms of the Act : — Held : the 
allegation that suppliants’ money had been 
extorted from them by the wrongful act of 
the Shipping Controller was an essential 
part of suppliants’ case, from which the 
claim for money had & received arose ; & 
as such act was one to which the above 
sub-sect, applied, the petition of right was 
barred by that sub-sect. — Bristol Channel 
Steamers, Tyro, v, R. (1924), 131 L, T. 608 ; 
40 T. L. R. 650 ; 68 Sol. Jo. 771. 

626b. ^ .] — The Shipping Controller, 

purporting to act under the authority of 
Defence of the Realm Regulations, required as 
a condition of a licence to suppliants to sell 
one of their ships to a foreign firm that they 
should pay a percentage of the purchase 
money to the Ministry of Shipping, & sup- 
liants paid the percentage. On a petition 
of right to recover back the money so paid : — 
Held: (1) the imposition of the condition 
was illegal, & the payment was not a volun- 
tary payment ; (2) the petition of right was 
barred by the above sub-sect. ; it was not 
open to suppliants, by waiving the tort of 
the illegal exaction & suing for money had 
Ik, received, to bring the case within par. (b) 


of the proviso to the sub-sect., for ttio case 
fell within the exception to the proviso 
as being one in which a claim for compensa- 
tion could have been brotight under seCt^ 
2 (1) (6); (3) (Bankes & Sarqant, L».JJ.) 
suppliants failed to bring the case within the 
proviso upon the further ground that the 
contracts referred to in paragraph (b) are 
limited to express contracts, & do not 
include the fictitious contract to repay money 
improperly extorted, the implication of which 
arises upon a waiver of the tort, — Brocklb- 
BANK, Ltd. V, K., [1025] 1 K. B. 62 ; 94 
L. K. B. 20 ; 132 L. T. 166 ; 40 T. L- R 
809 ; 69 Sol. Jo. 105 ; 16 Asp. M. L. 0. 415, 
C. A. ; revsg., [1924] I K. B. 647. 

Annotations: — As to (1) Consd. China Navigation Co. v. 
A.-G. (1932), 48 T. L. R. 376. As to (2) FoUd. Marwhal 
Shipping Co. r. R. (1925), 41 T. L. R. 285. GoUBd. 
Copper Export Asaocu. Inc. v. Mersey Docks Ilarbour 
Board (1932), 48 T. L. R. 542. Generally, Refd. Bristol 
Channel Steamers v. R. (1924), 131 L. 008 ; Hardie 
& Lane v. Chilton (1027), 90 L. J. K. B. 1040. 

526c. .] — Suppliants were re- 

quired in 1919 by the Shipping Controller 
to pay £20,000 to the Exchequer as a 
condition of ids giving them permission to 
sell a steamship to a foreigner, k they made 
the payment accordingly. On a petition of 
right to recover back the amount from the 
Crown on the ground that the demand was 
unlawful : — Held : as the demand was 

made in the bond fide belief that the Shipping 
Controller was entitled to make it & as he 
was purporting to act in tlie execution of his 
duty the Crown was protected by the above 
sub-sect. — Marshal SairpiNo Co. (in 
liquidation) V . R. (1926), 41 T. L. R. 
285. 

528d, Transfer of liabilities incurred 

by Shipping Controller to Board ol Trade — 
Whether action maintainable against Board 
of Trade,] — (1) Pltfs. in 1922 brought an 
action against the Board of Trade for money 
had & received. The money which it was 
sought to recover was alleged to have been 
wrongfully extorted from pltfs. in 1919 
by the Shipping Controller under colour of 
his office, JiL it was alleged that, on pltfs. 
electing to waive the tort, he would have 
been personally liable to refund the money 
as having been received to their use. By 
Ministry of Shipping (Cessation) Order, 1921, 
it was provided that the office of Shipping 
Controller should cease to exist, k that 
“ All . . , liabilities . . . incurred by the 
Shipping Controller , , . shall be transferred 
to the Board of Trade,” The ” Board of 
Trade ” is the name given by statute tf) an 
unincorporated committee of the Privy 
Council. On an application to strike out the 
writ on the ground that the Board of Traile, 
as a department of the Crown, could not bo 
sued ; — Held : the intention of the Order 
was to transfer to the Board of Trade a« a 
Govt, department the persoryil liabilities, 
if any such there were, of the Shipping 
trollor for any wrongful acts committed by 
him in his oftlce, k tiio Board was liable to 


626 ii. .V— Lem AY v, R, in the owner & not in the charterer ; — 

(1922), 68 D. L. R. 489 ; 21 Exoh. C. R. Held : the true intent, meaning' & 
364. — 0AN« spirit of War Measures Act, 1914, s. 7, 

is to maintain & preserve to the 

626 ili. WIm erUUUd — Charterer subject any rights possessed by him 

or owner .} — Whereas the right of action at common law, & wnich he previously 
against the Crown Is at common law had notwithstanding that Act ; & 
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int Hcct. docH not confer upon him 
IT new rights to nornpensation In 
Idltlon to those which he otherw ^ 
ijoyed. — W arner Quinlan Asphalt 


CAN. 



Casas 526d— S58a. Bn©lish and Empire Digest Supplement. 


be sued in respect of those aets notwithstand- 
ing that it was an unincorporated body. 

(2) Although the Board of Trade may in 
the above-mentioned circumstances bo sued 
as a Govt, department, service of the writ 
must, unless the solr. to the Board accepts 
service on their behalf, be effected upon the 
individual constituent members of the Board 
personally. 

(3) Where an official of a Govt, department 
wrongfully extorts a sum of money from a 
subject for the use of the Crown & the 
injured party waives the tort :■—<>«. .* whether 
he can sue the official personally as for money 
had & received, or whether his only remedy is 
not by petition of right against the Crown. — 
Marshal Shipping Co. v. Board of Trade, 
[1923] 2 K. B. 343 ; 92 L. J. K. B. 901 ; 129 
L. T. 644; 39 T. L. R. 415 ; 67 Sol. Jo. 639 ; 
16 Asp. M. L. 0. 210, O. A. 

dnnotalions : — As io il) Befd. Q. S. & W, Ry^. of Ireland v. 
R., [19'U] 2 K. B. 450. As to (3) Refd. Brocklebank e. R., 
[1924] 1 K. B, 647. Generally^ Befd. Bristol Channel 
Steamers v. R. (1924), 131 L. T. 608. 

Actions against Departments of State 
generally, see Agency, Vol. I., pp. 664, 655 ; 
Public Authorities. 

627. Add. Annotation : — Generally ^ Refd. R. v. • 
Minister of Health, Ex p. Yaffo, [1930] 2 
K. B. 98. 

630. Add. Annotations: — As to (1) Refd. Com- 
mercial &> Estates Oo. of Egypt v. Board of 
Trade, [1925J 1 K. B. 271. Generally, Refd. 
Newcastle Breweries v. I. R. Comrs. (1^27), 
137 L. T. 426 ; R. v. Minister of Health, Ex p. 
Yaffe, [1930] 2 K. B. 98. 

681. Add. Annotations : — As to (5) Refd. Swift v. 
Board of Trade (1924), 93 L. J. K. B. 529. 
Generally, Refd. Commercial & Estates Co. of 
Egypt t;. Board of Trade, [1925] 1 K. B. 271 ; 
R. V, Minister of Health, Ex p. Yaffe, [1930J 
2 Iv. B. 98. 

534. Add, Annotation : — Consd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
[1925] 1 K. B. 271. 

534a. — .] — ^A British ship 

lying in a neutral port & laden with a cargo 
of timber belonging to neutrals of another 
country was requisitioned during the war 
by the British Govt. & brought home with 
her cargo to England without the consent & 
against the protest of the cargo owners. The 
timber was then requisitioned by the Con- 
troller of Timber Supplies on behalf of the 
Board of Trade avowedly under Defence of 
the Realm Regulations, 2B & 2JJ. The 
oymers of the cargo made a claim in the War 
Compensation Ct. for compensation & con- 
tended that it should be assessed under 
Indemnity Act, 1920 (c. 48), s. 2 (2) (iii.) (a), 
on the ground that in the circumstances they 
would but for the Act have had a legal right 
to compensation: — Held : (1) the regulations 
did not apply to a seizure of goods of a 
neutral brought into England against his 
will ; (2) the requisition of the timber was 
justifiable as an exercise of the royal pre- 
rogative right of angary &} was, therefore, 
made “ in exercise of’ a ** prerogative right 
to His Majesty’* within s. 2 (1) (6) of the 


Ac^ inasmuch as that right involved the 
obligation to pay full compensation to the 
owner of the property seized, claimants 
would have had apart from ” the Act a 
valid claim for compensation by petition of 
right, the Crown admitting that such a 
claim constituted “ a legal right to com- 
pensation,’* compensation was to be assessed 
according to the principle laid down in s. 2 (2) 
(iii.) (a) of the Act. — Commercial & Estates 
Co. OF Egypt v. Board op Trade, [1925] 1 
K. B. 271 ; 94 L. J. K. B. 50 ; 132 L. T. 516, 
C. A. 

Annotation :^Aa to (2) Consd. Nothertan ft? -American Steam 
Navigation Co. -P. Proourator-iieneral (1925), 42 T. L. B. 81. 

685a. Right to compensation — Under Indemnity 
Act, 1920 (c. 48) — Exercise of right of angary.] 

-r-COMMEBCIAL & ESTATES CO. OP EGYPP V. 
Board of Trade, No. 634a, ante. 

539. Add. Annotations: — As to (1) Refd. R. v. 

. Cannon Row Police Station Inspector, Ex p. 
Brady (1921), 91 L. J. K. B. 98. Generally, 
Refd. Seci*etary of State for Home Affairs 
V. O’Brien, [1923] A. C. 603 ; Brown v. 
Dagenham U. O. (1929), 98 L. J. K. B. 
665 ; R. V. Minister of Health, Ex p. Yaffe, 
[1930] 2 K. B. 98. 

558a. Restriction on right of action.] — Beg. 2 a (2) 
of Defence of the Realm Regulations, which 
provides that “ no person shall, without the 
consent of the Minister of Munition, take 
. . , any proceedings for the purpose of 
obtaining an order or decree for the recovery 
of possession of, or for the ejectment of a 
tenant of, any dwelling-house ” in which a 
munition worker is living, ^ which is situate 
in an area declared by order of the Minister 
of Munitions to be a “ special area,” is not 
authorised by Defence of the Realm Con- 
solidation Act, 1914 (c. 8), 8. 1 (1), & is, 
therefore, invalid. 

The only question for decision is whether 
this portion of the regulation is ultra vires 
the statute under which it purports to be 
made, that is to say, Defence of the Realm 
Consolidation Act, 1914. This depends upon 
whether it can be said, on any reasonable 
construction of the statute, to be a regulation 
for securing the public safety & the defence 
of the realm, &, particularly under sect. 
1 (1) (e), whether it can be said to be a 
reg^ation to prevent the successful prosecu- 
tion of the war being endangered (Avory, J.). 

It is true that the power to make a regula- 
tion to prevent the successful prosecution of 
the war being endangered is of a wide 
sweeping character, but I decline to hold 
that Parliament intended by these general 
words to give to the executive the right to 
close any of the King’s cts. against his 
subjects unless Hxey obtained the sanction 
of a minister to resort thereto (SanEey, J. ). — 
Chester v. Bateson, [1920] 1 K. B. 829 ; 
89 L. J. K. B. 387 ; 122 E. T. 684 ; 84 J. P. 
65 ; 36 T. L. R. 226 ; 18 L. G. R. 212 ; 26 
Cox, 0. 0. 691, D. C. 

Annotations : — CoBSd. Fowlev. Momell (1920), 90 L. J. K. B. 
105 ; 5audson'8 Bay Co. v. Maoiay (l920), 36 T. L. R. 
489 ; N*ewoa8tIe Browerios, Ltd. v. Ik, 11920] 1 K. B. 
854 ; R.\v. Wormwood Sc^bs Prison Governor (1920), 
84 1. P. 94 ; R. V. Minister of Ex p. Yaffe, [193(}j 

2 K. B. 98.^ 


72 



V(^ ZL--<bnstitQtiia»l tflW. ' 


Part XIV. — The Crown as the Fountain of HdnduK 

568« Add* Annotation : — Consd. Bhondda’s Claim, [1922] 2 A. 0. 339. ^ 


Part XV. — The Crown in relation to Ports and Harbours. 

668. Add. Annotation : — ^Distd. British Tra-wlers Federatiou, Ltd. v. Loadon & North Eastern 

By. Co. (1932), 48 T. L. B. 491. 


Part XVI. — The Crown in relation to the Coinage. 

570. Add. Annotation: — Refd. Adelaide Electric Supply Co. v. Prudential Assurance Co., [1931] 

A. O. 122. 


Part XIX. — Royal Grants. 


661. Add. Annotation : — Refd. Layzell v. Thomp- 
son (1927), 137 L. T. 106. 

706. Add. Annotation : — Refd. Hodgson v. Me- 
Oreagh (1923), 93 L. J. Ch. 339. 


728a. Grant of land reserving strip of coast land — 
Effect of confirming grant.] — A.-G. fob New 
Sooth Wales v. Hickson, [1904] A. C. 273 ; 
73 L. J. P. O. 48 ; 90 L. T. 213, P. C. 


PART XIX. SECT. 1. SUB-SECT. 1. 

e i, J — it. V, New England 

Co. (1922), 63 D. L. 11. 537 ; 21 Exch. 
C. H. 245.— CAN. 


PART XIX. SECT. 2, SUB-SECT. 2. 

m 1. .] — The recital In a Grown 

grant made under the Great Seal of 
Canada Sc duly recorded, i.e. enrolled, 
that it is made under Sc by virtue of 
the statutes in that behalf Sc pursuant 
to authority duly granted by our 
Govemor-in-Council,*’ is sufficient to 
establish a primd facie case of the 
existence of such an Order In Oouncil. 
or at least to bring into operation the 
maxim omnia preesumumur rite esse 
acta. — Burrard Inlet Tunnel Sc 
Bridge Co. v. The SS. Eurana 
(B. C. Adm.), 11929] 3 D. li. 11. 161 ; 
2 W. W. R. 275 ; on ajtpeal, 11931] A. C. 
300.— CAN. 


PART XIX. SECT. 2, SUB-SECT, 3.— A. 

602 ii. .] — Where a Crown grant 

of land has been issued by error, but 
without false misrepresentation on the 
grantee's part, & whereby he obtains 
more than that to which ho was entitled, 
the ct. need not set aside the whole 
grant, but may declare it void only 
m so far it purported to convey such 
portion Improvidently mnted, & will 
order the grant to be delivered up to 
be rectified. — R. v. Seaman, [1927] 
Exch. O. R. 201.— CAN, 

C. Add ** retsd. on other grounds, 0 
Gr. 224." 

9a.. A a to Crown* a HUe — Crown ousted 
by adverse poa8e.8aion.] — A. has been in 
possession of land at T. for over sixty 
years without having obtained a grant 
for the same from the Crown. B.* a 
stranger, upon application, obtains 
a grant of said land. A. takes action 
to have grant declared ntill Sc void 
Held ; the rights of the Crown in the 
land have been ousted. Sc the grant 
should be set aside.— Miller v. Smith 
( 1900), 8 Nfld. L. K. 399.— NFLD. 

sb. Mi^ke in deacripHon' — Can- 
ceUaHon of erroneous paiem — MigTU to 
new Botenf.)— R. v. SiNCXAlft 
U ». L. R, 867.— CAN. 


PART XIX. SECT. 2. SUB-SECT. 3.— B. 

607 lii. .] — Lawrence v. Pome- 

roy (1863), 9 Gr. 474.— CAN. 

PART XIX. SECT. 2. SUB-SECT. 8.— C. 

h. Add **rev8d. on other grounds, 
19 A. R. 329." 

PART XIX. SECT. 2. SUB-SECT. 4. 

sd. Grants for homesteada — To men 
onlu.\—Bj R. 8. O. 1877, c. 24, free* 
grants of lands for homesteads are 
authorised to be made only to men. — 
Rogers v. Lowthian (1880), 27 Gr. 
659.™ CAN. 

PART XIX. SECT. 8, SUB-SECT. 2, 

656 i. Add *‘ret»sd.on other grounds, 
19 A. R. 329." 

662 ii. Add on other grounds, 

19 A. R. 329.” 

PART XIX. SECT. S, SUB-SECT. 3.— A. 

r i. .1 — A Crown grant of land, 

Ob to part, of the land granted, used the 
words ” grant, convey & assure,” & 
as to oth^or land granted, ” grant, 
release & quit claim ” : — Held : both 
conveyed the fee simple, & the grantee 
could convey the tee simple sub- 
jeot to conditions & reservations in 
the grant. — NoR'rHERN Trust Co. v. 
Turner, [1923] 2 D. L, R. 1176.— CAN. 

se. Zand subject to existing timber 
lease.] — PItf. obtained a Crown grant 
to certain lands, to the timber on which 
a lease for twenty -one years had been 
previously given. The grant from the 
Crown was sileni;- as to the timber lease. 
At a date subsequent to the said grant, 
the timber lease had to be surrendered 
for renewal imder the Land Act : — 
Held : the rights given the grantee 
under his Oown grant were subject 
to the existing timber leeise. — 

V. British Columbia Mills, Tiaibek 
& Trading Co. (1907), 18 B. C. R. 123. 
—CAN. 

PART XIX. SECT. 3, SUB-SECT. 8.— C. 

if. " Water-power " — Wafer-power 
from airttfkiaZ charmeis.) — Kbbwatin 
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Power Co. v. Ivbfwatin Flour Mills, 
JjTD., Kbewatin Power Co. v. Lake 
OF THE Woods Milling Co., [1928] 

1 D. L. R. 32; 61 O. L. H. 363; affd., 
[1929] 3 1). L. R. 199 ; 63 O. L. R. 667 ; 
1930] A. C. 640.— CAN. 

Bg. Grant of land to Indians — 
" Customs (fb usages ” — Fishing with 
seine net.] — In an action by an Indian 
living on an Indian reserve against a 
fishery inspector & a game & fishery 
overseer in trover, to recover the value 
of a seine fishing not, the property of 
pltf. seized by defts. upon tne reserve ; 
— Held : the land of the band of 
Indiana occupying the reserve was the 
property of the King, & the only rights 
they have in the land came through 
royal grant — the Simooe deed of 1793, 
a grant of land “ to be held & enjoyed 
by them in the most free & ample 
manner & according to the several 
customs & usages^* with a pro- 
j vlso against alienation. " Customs & 
' usages ” are words of tenmv) Sc not 
indicative of the manner in which the 
Indians are to use the land ; moreover, 
there was no evidence that fishing wltli 
a seine was one of the customs of the 
Indians in 1793. There is notlung in 
the grant siiggestlng exclusion from 
the ordinary laws. Sc the Indians arc 
subject to those laws. — Sero >?. Gault 
(1921), 50 O. L. H. 27 ; 61 I), h. IL 
327.— CAN. 

PART XIX. SECT. 3, SUB-SECT. 3.-E. 

J .] — The vcM^rMti ioii io 

a Crown grant of the -S: uuOfr'raJH 

with full power to uork 
for this purTJOse to enter T>p<>n 
or occupy the lands so i 

& to such tin extent as maj oe 
scry for tiie e(Te<tiia) working 
said minerals ":--F/c'ld ■ 
greater powers than is - 

bare res<p-vation in an affreement^for 
the sale of the 

neau n920L 61 b. O. K. 4o0 , o8 
D. L. k. 612 .— CAN. 

, „ — Includes petroleum & 

natural eros.J— C reighton e. UNi-rau 


of the 
tfers 



Cases 749—927, 


English and Empire Digest Supplement, 


749. Add. Annotation : — Hetdi. British Trawlers* 
Federation, Ltd. v. London & North Eastern 
Ry. Co., [1933] 2 K, B. 14. 

754. Add, Annotation : — Generally ^ Refd. Layzell 
V. Thompson (1927), 137 L. T. 106. 

780. Add. Annotation : — Generally^ Refd. R. v. 
Minister of Health, Bx p. Yafife, [1930] 2 
K. B. 98. 


785a. Grant of sole right to draw bills Sc 

Informations.] — Mounson v. Lyster (1632), 
W. Jo. 231 ; 82 E. R. 122. 

786. Add. Annotatiofis : — Refd. Layzell v, Thomp- 
son (1927), 137 L. T. 106 ; ‘Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey, 
[1930] A. C. 549. 


Part XXI. — Hereditary and Private Revenues of the Crown 


857. Before this case add “ See Crown Lands Act, 
1927 (c. 23).** 

857. Add. Annotations : — As to (4) Refd. Me 
Letters Patent No. 139,207, Re Oarbonit Akt., 
[1924] 2 Ch. 53, As to (5) Refd. Re Letters 
Patent No. 139,207, Re Carbonit Akt., [1924] 
2 Ch. 53. 

862. After tliis case add : — 

Petroleum.] — See Petroleum (Production) 
Act, 1934 (c. 36). 

927. Substitute the following paragraph & 
citations : — 

By virtue of Assessionable Manors Act, 
1844 (c. 105), s. 54, His Royal Highness the 
Prince of Wales, as Duke of Cornwall, was 
absolutely entitled to the mines & minerals 
within certain manors including that of C. 
Sect. 55 of the Act empowered the Duke, his 
agents & lessees, to enter upon all lands 
within the said manors, Sc all mines belonging 
to the Duke, & to open & work the same, & 
to erect all such buildings, machinery, etc., 
& do aU such acts as should be “ necessary 


or convenient for working the same mines,” 
on making compensation to the surface 
owners. By sect. 69 it was provided that it 
should bo lawful for the Duke, his agents Sc 
lessees, to pull down & remove all buildings, 
machinery, etc., no longer used for the 
purposes aforesaid, or to allow the same to 
remain, Sc no buildings should, by non-user 
or otherwise, be deemed to be abandoned, 
BO as to vest any right or title therein in the 
owner of the land. Deft, was the owner by 
puichase of garden land adjoining two 
cottages at W. E. in the manor of C., Sc was 
also in possession of a house & garden at 
W. Z., the site of which she had purchased 
in 1902. This house was subsequently 
enlarged from one of six rooms into one of 
eleven rooms, with on additional wing. 
These alterations & some improvements to 
the ga,rdGn cost £500, Sc were known to the 
mineral agent of the Duchy, who remained 
passive. The Duchy claimed that under the 
provisions of sects. 55 &: 69 of the Act the two 
cottages Sc land at W. E. Sc the house Sc land 
at W. Z. had been originally erected, entered 


l lii. S. l*. Starley V. New 
McDouoall-Skotjr Oil Co. (No, 2), 
[19271 2 W. W. R. 466; affd., [1927] 
W. W. 11. 464.-~-CAN. 

j iv. Effect of Act to amend 

Public Lands Act, 1908 (c. 16).] — i^e 
Cox. [19271 4 D. h. R. 656 ; 61 O, h. H. 
182.— CAN. 

sh. Exception of lots— ‘Conflict be- 
tween plan <£• desirription — Evidence of 
physical features of alleged exceptions .] — 
TiioMraoN v. Fraser Compaxiks, Ltd. 
(Can.). [1929] 3 D. L. R. 778 ; r&ug., 
[1929] 1 D. L. R. 108.— CAN. 


PART XIX. SECT. 3, SUB-SECT. 3.— F. 

729 II, .] — Sevible : the Crown 

may grant a tract of land by a snfiQcient 
description to designate the portion 
meant, aithongh the township within 
which the laud lies has not been sur- 
veyed & laid out into lots & concessions ; 
& the grantee wlU be entitled to hold 
it although a subsequent survey made 
by authority of the Crown makes it by 
name a different lot, or places it in a 
different concession, from that named 
In the patent, or the surveyor laying it 
out projeota a road through it — Horne 
V. Munro (1857), 7 C. P. 433.— CAN. 


PART XIX. SECT. 6, SUB-SECT. 1. 

t 1. Derogation of rights under 

earlier grant .] — Keewatin Power Co., 
Ltd. V. Keewatin Flour Mills, Ltd., 
Keewatin Power Co,, Ltd. v. Lake 
OP THE Woods Milling Co. (Ont.), 
[1928] 1 D. L. R. 32 ; affd., (1929J 3 
n. L. 63 0. L. U. ed? ; 11930] 


PART XIX. SECT. 6. SUB-SECT. 6. 

C I. .] OOSTIN V. Chatpell 

(1875), 10 N. S. R. (1 R. & O.) 40.— 

CAN. 

sk. Unoccupied land.] — Land un- 
occupied in the island of Newfoundland 
at the time of passing 5 Geo. 4, c. 51. 
1 b within that statute, & may be granted 
out as waste lands under sect. 16. 
notwithstanding it has been occupied 
& enclosed before any grant of It was 
mad(3. — A.-G, of Newfoundland v. 
Ryan (1836). 2 Niid. L. R. App. 8.— 
NFLD. 

b1. Right of pre-emption.] — Hogoanv, 
Ksquimalt & Nanaimo Ry. Co., 

W ADDINGTON V. EBQUIMALT Sc NaNATMO 
Rt. Co. (1892), 20 S. G. R. 23.5 ; affd., 
[1894] A. C. 429.— CAN. 

am. .] — Heselwood v. Jones 

(1910), 16 B. C. R. 485,— CAN. 

PART XIX. SECT. 8. 

p I. Evidence of invalidity of 

first grant — Not admisdble.] — Doe d, 
MCKay V. Rykebt (1823-1900), 1 
Ont. Dig. 1726.— CAN. 

PART XIX. SECT. 9. 

r 1, Cancellation for incompetency 

— Soldiers* settlement — Functions of 
Minister for Repatriation.] — Held: the 
Minister had a merely administrative 
function, & might form an opinion on 
such materials as he himself thought 
suflBclent without giving reap, an 
opportunity of being heard or of meeting 
allegations to Ids preindioe. — L affer 
V. Gillen (1927), 40 C. L. R. 86.— AUS. 

so. Whether Attorney - Ckriored 
necessary pariyA — ^7*he bill olleged that 
the patentees obtained their patent 
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by false reproaentatlons to the Govern- 
ment, & showed a case in which the 
patentees would not be entitled to 
compensation if the patent were set 
aside & the land given to another : — 
Held : to such a bill the A.-G. was not 
a necessary party. — Rees v. A.-O. 
(1869), 16 Gr. 467.— CAN. 


Bp. Whether Attorney -General entitled 
to take proceedings — Soldier Settlement 
Act. 1919 — Notxvithatandino Dominion 
Lands Act, s. 94 .] — Held : Sect. 94 does 
not give the Minister of the Interior 
the exclusive right to institute such 
actions & does not take away the usual 
right & power of the A.-G. — R. v. 
Richards, [1930] Ex. C. R. 222. — 
CAN. 


PART XX. SECT. 6. 


n i. When in possession of 

Crown lessee or lioeuace.]— The pre- 
rogative of the Crown & its freedom 
from Interference by a council In the 
matter of building operations do not 
extend to Crown lessees or licensees. — 
Hornsby, Council op the Shirk op 
V. Danglade (1928), 29 8. R. 118.— 
AUS. 


St. Sale of land under Soldier 
Settlement Act, 1919 — Failure of soldier 
to perform agreement — Crown not en- 
titled to warrant of possession.) — A.-G, 
FOR Canada v. Pugh, [19241 Exch. 
C. R. 02.— CAN. 


PART XXI. SECT. 1. SUB-SECT. 2. 

858 iii. -.j-_Xhe right to 

precious metals in the land now held 
by the Hudson’s Bay CJo. belongs not 
to the CO., but to the Crown. — Hud- 
son’s Bay Co. v. A,-G. for Canada. 
[1929] A. C.285; 98 L. J. P. C. 28 ; 46 
T.L.R.47.P.O.— CAN. 
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upon, & used in connection with the mines 
at W. E. & W. Z. I'espectively, & were now 
vested in the Duchy. From 1846 onwards 
licences & leases had been granted by the 
Duchy for the working of the two mines, but 
neither had been in fact worked for many 
years. Upon an information by the A.-G. 
t»o His Royal Highness the Prince of Wales 
claiming declarations of title to the lands & 
buildings, & an injunction to restrain the 
deft, from asserting any title to the same : — 
Held: (1) the effect of sect. 55 was not to 
vest any land in the Duchy, but only com- 


pelled the surface owner to permit his land 
to bear certain burdens, <& did not divest him 
of his title ; nor did it follow from the power 
in that section to erect “ buildings ” that a 
power was given to take land for gardens ; 
(2) the effect of sect. 09 was not to vest any 
title in the Duchy, but to prevent the surface 
owner from resuming full enjoyment of land 
once taken ; &; consequently the Duchy had 
established no right over, or title to, these 
lands. — A.-G. to Prince op Wales v, 
OOLT.OM, [19161 2 K. B, 193 ; 85 L. J. K. B. 
1484; 114 U T. 1121 ; 32 T. L. R. 448. 


CONSTRUCTIVE NOTICE. 

See Equity. 


CONSTRUCTIVE TRUST. 

See, Tkusts and Trustees. 


CONTRABAND. 

See Prize Law. 
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Vol. Xn. Cases ^5c. 


CONTRACT. 


Part I. — Definitions and Classification. 


3. Add. Annotation : — Hefd. Rose & Fraixk; Co* 

V. Crompton, [1923] 2 K. B. 261. 

4. For the existing paragraph substitute the 
following paragraph : — 

Legal effect expressly excluded.] — 

By successive arrangements made before 
1913 between an American firm & an English 
CO. the American firm were constituted sole 
agents for the sale in the United States 8c 
Canada of tissues for carbonising paper 
supplied by the English co. The greater 
part of these tissues was manufactured for 
this English co. by another English co. By 
an arrangement made between the American 
firm & both English cos. in 1913 the English 
cos. expressed their willingness that the 
existing arrangements with the American 
firm, which were then for one year only, 
should bo continued on the same lines for 
three years & so on for further periods of * 
three years, subject to six months’ notice. 

This document, after setting out the under^ 
standing between the parties, including 
several modifications of the previous arrange- 
ments, proceeded as follows : “ Tliis arrange- 
ment is not entered into, nor is this memo- 
randum written, as a formal or legal agree- 
ment, & shall not be subject to legal juris- 
diction in the law cts. either of the United 
States or England, but it is only a definite 
expression &; record of the purpose & inten- 
tion of the three parties concerned, to which 
they each honourably pledge themselves, 
with the fullest confidence — based on past 
business with each other — ^that it will be 
carried through by each of the three parties 
with mutual loyalty & friendly c?o-operation. 

This is hereinafter referred to as the ‘ honour- 
able pledge ’ clause,” Disputes having arisen 
between the parties, the English cos, deter- 
mined this arrangement without notice. 5a. 
Before the relations between the parties were 
broken off the American firm had given & the 
first-mentioned English co. had accepted 
certain orders for goods* In an action by 
the American firm for breach of contract & 
for non-delivery of goods; — Held: (1) the 
arrangement of 1 918 was not a legally binding 
contract ; (2) at the date of the arrangement 
of 1913 ^1 previous agreements were deter- 
mined by mutual consent ; (3) the orders 
given «te accepted constituted enforceable 
contracts of sale, — R ose & Prank Co. v. 
Crompton (J, B.) & Brothers, Ltd., [1926] 

A. C. 446 5 94 L. J* K. B. 120 ; 132 L. T. 

641 ; 30 Com. Cas. 163, H. L. 

Annotation : — As to (1 ) Conidi, Oalicio Printers' Assoon., Ltd, 
tf. Barclays Bank (1930), 140 L. T. 61. 


.] — Cei^tain builders requested a 

firm of publishers to publish a builders’ 
guide in connection with their estate, & by 
the terms of documents signed by both 
parties it was agreed that the publishers 
should prepare & publish the guide free of 
charge to the builders. It w'as further 
agreed that the publishers should be freed 
from the obligation of publishing the guide 
should in their opinion insurficient advertise- 
ment be obtained to justify publication. The 
publishers proceeded to carry out the terms 
of the documents thereby incurring expense. 
The builders then passed a resolution for a 
voluntary winding up, & the liquidators 
informed the publishers that they did not 
wish them to proceed with the guide. The 
publishers sought to be admitted as creditors 
in the winding up, alleging breach of the con- 
tract embodied in the above-mentioned docu- 
ments, & they claimed damages in respect of 
the expenses incurred & loss of profits. The 
liquidators contended that the discretion 
given to the publishers by the terms of the 
document was so wide & of such a nature 
that no real obligation rested upon them, 
45k that there was no binding contract between 
the parties: — Held: it must be implied in 
the documents that the publishers should 
only be freed from their obligations if in their 
reasonable & honest opinion insufficient 
advertisements were obtamed 8i> the obliga- 
tions under the documents could not under 
this clause be arbitrarily determined by them. 
There was therefore a binding contract & the 
puhlisbei's were entitled to be admitted as 
creditors in the winding up. — Re Brand 
Estates, Ltd., [1936] 3 All E. R. 374. 

Add, Annotation : — Refd. Re Wait, [1927] 1 
Oh. 600. 

— .] — Snow 17. Fibebbass (1700), 

Holt, K. B. 609 ; 2 Salk. 6.57 ; 1 Ld. Raym. 
611 ; 12 Mod. Rep. 434 ; 90 E. R. 1237. 

.] — Pltfs., the freeholders of 

certain property, entered into an agreement 
with defts. to give them the ” first option ” 
of purchasing any premises that might be 
designated for dairy purposes on the said 
property : — Held : this agreement was void 
through uncertainty as to the intention of 
the parties as to the meaning of the words 
” first option.” — Ryan v, Thomas (1911), 65 
Sol. Jo. 364. 

Annotation : — Refd. County Hotel & WJne Co. v, London 
Sc North Western Hy. Co., [1918] 2 K. B, 251. 

5c. .]— On Mar. 1 5, 1934, plif. co 

by a formal contract in writing agreed wi^-h 


PART 1. 

2 i, DeflnUions-^Must be eojpobU of 
beinn enforced in court of iustice,) — An 
arrangement between Intending hus- 
band & wife for a dress allowanoe to 
the wife held not to be a contract 
because not intended to affect or give 
rise to legal relations or to be att^ded 
with lew oonsequenoea. — C ohbn o. 
OohxnTi 929), 42 C. L. R. 91 ; U939J 
Argus L. R, 2()4.— AUS. 

5 — yagmnesBZ*^ uncer- 


tainty as to subject-matter terms .] — 
Applt. in writing authorised renp. to 
sell hie motor ear Sc agreed that If bo 
did so, he would burohaa© another ear, 
either now or second-hand, from rosp. 
& take deliv©]^ of it when conreniont 
to himself. He authorised reap, to 
place the net proceeds Irora the sale, 
loss commission, to bis credit with 
rosp. as a deposit on the other car, Sc 
agreed that the balance owing by him 
on the purchase of the other car shomd 
be paid in cash or on terms to be 


Vlecidod by reM>. if be dofijrod tcrnis. 

Korip. sold car, biit «pplt. 

I’efused to pn rebate from resp. fmotntT 
iia .w..... of tbo agreement, & 
claimed fj'om resp. t he proeet)dK ot the 
Bale less commisMon : — Jicfa : the 
atrreoment was Told for uncertainty SC 
did not consi-ituto a binding contract. 
Sc. api)It. w'as eniitlod to recover f. om 
resi). tiic proot^eds of the sale of his 
motor car, lees commission. — ^Wm- 
jLBKr;F.N V. WEBB (1936), 30 Q. J, P, R, 
138.— AUS. 
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V(d. VIL-~>-Biirial and Cremation. Oases S72— 800a. 


Part X. — Position of Burial Grounds. 


272. AM* Annotation f — As to (!) Held. Gmigola 
MeHhyr Oo. v. Bwazmea Oorpn., [1929] A. 0. 
344. 


274. Add* Annotation : — Refd. Ghraigola Merthyr 
Oo. V. Swansea Oorpn., [1929] A. O. 344. 

277. Add* Annotation A.-G. v. Hodgson, 

[1922] 2 Oh. 429. 


Part XI, — Closed and Disused Burial Grounds. 


279a. Removal of graves — Liability of trustees to 
Injunction.] — Persona had purchased family 
graves in perpetuity in a private burying 
ground, wmch was afterwards closed by 
order of the Queen in council. There was 
no formal grant executed, but their title was 
merely evidenced by a receipt for tbe pur- 
cbase-money stating tbe purchase : — Held ♦* 
they were entitled to an injunction to restrain 
the trustees from removing or injuring the 
graves or gravestones, etc., but the relief 
must be limited to the spot purchased by 
pltfs., &; the rights of tbe trustees to the 
remainder was unaffected. — ^M oheland v* 
Richardson (1859), 22 Beav. 696 : 25 L. J. 
Ch. 883 ; 27 L. T. 0. S. 287 ; 20 J. P. 647 ; 
2 Jut. N. S. 726 ; 4 W. R. 765 ; 52 B* R. 
1238. 

284. Add* Annotation : — Reid. Swift v* Board of 
Trade, [1926] A. C. 620. 

290. After this Oase add 

,] — See^ nowt Parochial Church Council 

(Powers) Measure, 1921 (No. 1), s. 4 (1) (ii) (c). 

291. Add. Annotations : — Consd. Nicholl v* Llant- 
wit Major Parish Council, [1924] 2 Ch. 214. 
Apld. L. C, C. V* Greenwich Corpn., [1929] 
1 Ch. 806. 

291a. ,] — A parish council being the duly 

constituted buri^ authority for the parish 
took from pltf. , in consideration of a covenant 
to redeem the tithe rentcharges charged on 
the land being conveyed & on adjoining land 
retained by pltf., a conveyance of land ** to 
hold the same . , . according to the true 
Intent & meaning ** of the Burial Acts. The 
land proved unfit ds was never used for 
intennontfi, & it was never fenced off or 
consecrated, nor did it adjoin any burial 
groimd. The council agreed with pltf., with 
the approval of the parish meeting, to 
exchange the land for other land suitable for 
use as a burial ground ; — Held : (1) the land 
first apquired by the council had never been 
‘‘set apart for the purposes of interment ** 
& was not therefore a “ disused burial 
ground,** so as to be subject to tbe restriction 
imposed by 1884 Act, s. 8 ; (2) the council 
had power to effect the exchange by virtue 
of the powers to sell land not required for 
interments ^ to buy land for the purposes of 
interment conferred respectively by 1852 
Act, SB. 28 26, as extended by 1868 Act, 

g. 7 .— Nichoul V. IiMNTwrr Major Parish 
O ouNOir.. [1924] 3 Oh. 214; 93 L. J. Oh, 
602 ; 131 L. T. 634 j 68 Sol. Jo. 718. 

AwruMUm : — Ae (1) Hiqrld. L. O. O. v* Qroenwiob 
(19291 1 Oh. 305. 


292. Add* Annotations : — Consd. Nicholl v* Llant- 
wit Major Parish Council, [1924] 2 Ch. 214, 
Apld. L. C. 0. V, Greenwich Oorpn., [1929] 
1 Oh. 805. 

294a. Land set apart for interment — Interments 
abandoned as to part — Continued as to other 
part.] — (1) Where a piece of land has been 
effectually set apart for the purposes of 
interment it becomes a “ burial ground ’* 
within the aggregate definition of Metro- 
politan Open Spaces Act, 1881 (c. 34), 1884 
Act, A Open Spaces Act, 1887 (c. 32), & any 
portion for which the purposes of interment 
are subsequently abandoned becomes a 
“ disused burial ground ” within the similar 
definition, although interments still go on 
in other parts of the cemetery, 

(2) A sale of a “ disused burial ground ’* 
by the Admiralty under the general powers 
of Admiralty Lands & Works Act, 1 864 
(c. 67), s. 15, is not a sale under the authority 
of an Act of Parliament within 1884 Act, 
8. 5, &; consequently the disused burial 
ground still remains subject to. the building 
prohibitions of 1884 Act, s. 3. — London 
County Council v* Greenwich Oorpn., 
[1929] 1 Ch. 305 ; 98 L. .T. Ch. 49 ; 140 L. T. 
456 ; 93 J. P. 123 ; 45 T. L. R. 144 ; 27 
L. G, R. 282. 

296. Add* Annotation : — Consd. L. 0. O. v. Green- 
wich Oorpn., [1929] 1 Ch. 305. 

296a. Sale by Admiralty.] — London County 

Council v. Greenwich Oorpn., No. 294a, 
ante* 

800. Add* Annotations : — Apld. Stevens v. Willing 
Oo. (1929), 167 L. T. Jo. 178. Consd. St. 
Nicholas Aeons v. L. 0. 0., [1928] A. 0. 469. 

300a. Urinal.] — ^A borough council petitioned for a 
faculty to authorise the conversion of a con- 
secrated churchyard, which had been wholly 
closed for interments by Order in Council, 
into an open space, & the laying out & 
maintenaoace of it as such. Authority was 
sought for laying out & maintaining part of 
the churchyard as a playground for children 
& for the erection upon it of urinals a small 
toolshed ; — Held: (1) the proposed urinals 
were “ buildings ** within 1884 Act, s. 2, A 
Open Spaces Act, 1887 (c. 32), s. 4, A: the 
ct. had no jurisdiction to authorise their 
erection; (2) the proposed toolshed was 
necessary for the laying out A: maint/uning 
of thh churchyard as an open space, A was 
not a ** building’* within the above Acts ; 
(3) the facts proved justified the authorisation 
of games in the converted churchyard, but 


PART XI. SECT. 1, SUB-SECT. 2.— A. 

284 1 Compulsorv of 

vompmaaHo9ik}^On ©aeproprtati^ of 


a oemeterr. tbe trustees can only 
daixD value as oometery & cannot have 
tbe value of sand & 
beneath It, that not bofiis part of tbe 
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value to the owners. — R. v. Midjduston 
C nuBcn Trustbks (1920), 56 D. L, R. 
60.— CAN. 
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orgaiufied games, sudi as cricket & football, 
the layitig out pi tenuifi couxta Sc the erection 
of swings & other structures should be pro- 
hibited. Faculty decreed, but not to issue 
until the council had made bye-laws embody- 
ing the above prohibitions & prescribing the 
hoxu's during which the churchyard should 
be open to the public, so as to prevent any 
nuisance to the occupants of adjoining 
houses, & had earned a copy thereof 
into the diocesan registry for approval by 
the chancellor. — Bermondsey Borough 
Council v. Mortimer, [1920] P. 87. 

800b. Toolshed.] — Bermondsey Borough Coun- 
cil V. Mortimer, No. 300a, ante. 

300c. Underground chamber.] — St, Nicholas 
Acons (Rector & Churchwardens) v. 
London County Council, No. 309a, post. 

309. Add. Annotation : — Dlstd. St, Nicholas Acons 
V. L. C. C., [1928] A. C. 469. 

309a. .] — ^A brick built chamber in- 

tended to contain machinery for transform- 
ing electric current, with a roof of asphalt 
supported by steel girders reinforced 
concrete, but so constructed that the roof 
does not project above the ground level, if 
erected in a churchyard closed for burials by 
Order in Council, would constitute a “ build- 
ing ” erected “ upon a disused burial ground ” 
within 1884 Act, s. 3, & an ecclesiastical ct. 
has no jurisdiction to grant a faculty authoris- 
ing the erection of such a building in such a 
situation. — St. Nicholas Acons (Rector 
< fe Churchwardens) v. London County 
Council, [1928] A. C, 469 ; 97 L. J. P. C. 
113; 139 L. T. 630; 92 J. P. 185; 44 
T. L. R. 666 ; 26 L. G. R. 683, P. 0. 

315. Add. Annotation : — Generally, Refd. Ber- 
mondsey B. C. V. Mortimer, [1926] P, 87. 

315a. Buildings Incidental to use as children’s 
playground.] — By the London County Council 
(General Powers) Act, 1935, the council or 
any other London local authority have power 
to undertake the management & upkeep of a 
disused burial ground or churchyard by agree- 
ment with tlie incumbent & churchwardens 
of the parish to wliich the ground belongs, on 
the issue of a faculty for that purpose by the 
Bishop of the diocese & subject to such con- 
ditions as the faculty may impose. Not- 
withstanding the prohibition against build- 


ings being erected thereon, imposed by 
Disused Burial Grounds Act, 1884 (c. 72), 
s. 3, the council undertaking such mai^e- 
ment & upkeep may erect & maintain a 
gymnasium, sheds, & lavatories or other 
buildings or structures which they may con- 
sider necessary for the use of the ground by 
children, & to this extent the London County 
Council ^General Powers) Act, 1936, though 
a local Act, has impliedly repealed Disused 
Burial Grounds Act, 1884 (c. 72), s. 3. 

The Chancellor, on a petition presented by 
the London County Council, directed the 
issue of a faculty authorising the council to 
manage & erect certain buildings on a dis- 
used churchyard, subject to the conditions 
that the use of the ground for recreation 
should be limited to children under 14 years 
of age & that no organised games were to be 
permitted thereon . — Re 8t, DuNstan’s, 
Btepney, [1937] P. 199 ; 53 T. L. R. 906. 

' 323a. Playground for children-— Tennis courts 

Sc swings.] — Bermondsey Borough Council 
V. Mortimer, No. 300a, ante. 

324a. Danger to persons in churchyard — Defective 
tombstone.] — The infant pltf., while law- 
fully in a churchyard, was injured by the 
fall of a tombstone which had been erected 
by defts. It was found that defts. had been 
negligent in the erection of the tombstone : — 
Held : defts, owed a duty to persons who 
might lawfully be in the churchyard, & were 
liable for the injury sustained by pltf. — 
Brown v. Cotterill (1934), 61 T, L. R. 21. 

830. Add. Annotation : — Consd. St. Nicholas Acons, 
London r. L. 0. C., [1928] P. 102. 

331. Add. Annotation : — Apld. Ex p. West Riding 
County Council (1935), 52 T. L R, 111. 

333. Add. Annotation : — Folld. Ex p. West Riding 
County Council (1936), 62 T. L. R. 111. 

333a. .] — Where a church burial ground 

has been closed for burials & afterwards, by 
agreement between the vicar & church- 
wardens & the local authority, dedicated for 
the purpose of an “ open space ” under 
Open Spaces Act, 1906 (c. 25), there is no 
jurisdiction in the Chancellor of the diocese 
to order the issue of a faculty to enable a 
strip of the ground to be taken by the county 
council for the purpose of widening an 
adjoining road. — Ex p. West Riding 
County Council (1935), 62 T. L. B. 111. 


Part XIV.— Burial of Persons Found Drowned. 

350. After this case add : — 

.] — See, now, Burial of Drowned Persons Act, 1880 (c. 20). 


PART XV. SECT. 2. 

sk. ReinterTnmtMh testatrix — Testa- 
trix illegitimaie — Testamentary direction 
invalid,] — Testatrix; left estate amount* 
injr to £3,600. By her will she pro- 
vidod that her whole estate should be 
expended on the erection of a vault on 
prround to be purchased. She directed 
that the remains of two persons, whom 


she designated as her uncle & aunt, 
should be exhumed from the grave 
where they had been buried for many 
years, & should be buried along with 
her own remains in the vault. Testa- 
trix was of illegitimate birth, & the 
two persons referred to were, accord- 
ingly, not legally related to her: — 
Held : the estate of the testatrix had 


faUen Into intestacy, in respect that 
she was not entitled to direct an 
application to be made for the exhuma- 
tion Sc re-interment of i>erson8 to 
whom she was not related & this 
direction was an inseparable part of 
her will. — ^M ackintosh’s JimioiAL 
Factor v. Lord advocate, [19.351 
S. 0. 406.-H5COT. ' 
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Part XVI. — Registration of Burials. 


874. Add. Annoiationa : — As to (1 ) Gonsd. Gla- 
morgan County Councii t\ Glasbrook, [1924] 
1 K. B. 879. As to (2) Consd. Glamorgan 
County Council v, Glasbrook, [1924] 1 K. B. 
879 ; Cbinafc Navigation Co., Ltd. v, A.-G. 


(1932b 48 T. L. K. 375. Reid. Brocklebank v. 
R., [1926] 1 K. B. 62. As to (3) Reid. Marshal 
Shipping Co. v. Board of Trade, [1923] 2 
R. B. 343. 


Part XIX. — Taxation and Rating of Burial Grounds and 

Burial Fees. 


389. Add. Annotations : — Refd. Poplar Assmt. 
Com. V. Roberts, [1922] 2 A. C. 93 ; Harper 
V. Hedges, [1023] 2 K. B. 314 ; Ilford Corpn. 


V. Mallinson (1932), 96 J. P. 185; Townley 
Mill Co. (1919), Lid. v. Oldham Asessment 
Committee, [1936] 1 1C. B. 585. 


PART XIX. 

sm. Taxes — Whether land in tise for 
purposes of cemetery.] — Buknaby Dis- 
raioT CoBPN.i;. Ocean View Develop- 
ment, Ltd., [1923] 3 D. L. R. 1073 ; 


32 B. C. R. 413.— CAN. 

m i. Method of 

valuaiicm.] — Faliork Parish Council 
V. Stirlingshire Assessor, [1928] 
S, C. 405.— SCOT. 


m il, .] ABER- 

DEEN Assessor r. Aberdeen Oeme- 
'lERY Oo., Ltd. : Aberdeen Assessor 
V. Master of Trades Hospital, 
[19291 S. C. (Ct. of Sesa.) 276.— SCOT. 
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CARRIERS. 


Part I. — Who is a Common Carrier. 


4a. firoiture removers 

warehousemen! contracted to carry pltf.*B 
furniture from L. to H.* the contract being 
subject to a condition that the contractors 
would ru>t be resj^nsible tor loss or damage 
caused by fire. Fart of the furniture, which 
was loaded on a motor lorry, was destroyed 
by fire, occasioned by the negligence of defbs.’ 
servants, the remaining portion being damaged 
by the fire. Pltf. sued defts. for the value of 
the goods damaged & destroyed : — Held : 
defts. were not liable, inasmuch as the con- 
dition that they would not be responsible for 
fire protected them from liability, since the 
clause would be of no effect unless It referred 
to fire caused by the negligence of defts., as, 
not being common carriers, they would not 
in any event be liable for loss caused by 
accidental fire.— Turner v. Civil Service 
Supply Assocn., Ltd., [1926] 1 K. B. 50; 
95 L, J. K. B. Ill ; 134 L. T. 189. 

Annotations: — FoUd. Fakgan w. Green & Edwards (1925), 70 
Sol. Jo. 185. Retd. Calico PrintePB* Assocn., Ltd. e. 
Barclays Bank (1931), 145 L. T. 61 ; Aslan o. Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 

4b. .] — Defts., furniture removers & 

warehousemen, contracted to carry pltf.’s 
goods from L. to O., the contract being sub- 
ject to a condition that defts. would not be 
responsible for fire. The goods, which were 
loaded on a motor van, were destroyed while 
in transit by fire, which was occasioned by the 
negligence of defts.’ servants. Pltf. sued 
defts. for the value of the goods : — HM : 
as defts. were bailees only & not common 
carriers, &, therefore, not liable for an 
accidental fire, the condition must be con- 
strued as eitempting them from liability for 
fire arising from their own negligence, as 
otherwise the condition would be of no effect. 
— Fagan v. Green & Edwards, Ltd., [1926] 

1 K, B. 102 ; 95 L. J. K. B. 363; 134 L. T. 
191 ; 70 Sol. Jo. 186. 

Annotations : — ^Refd. Calico Printers' Assocn., Ltd. e. Beffclays 
Bank (1931), 145 L. T. 51 ; Aslan u. Imperial Airways, Ltd, 
(1933), 149 L. T. 270. 

5a, Upon terms limiting liability.] — Great • 

Northern By. Oo. v, L. E. P. Transport & 
Depository, Ltd., No. 234a, post, 

8. Add, Annotation : — As to (3) Refd. G. N. By. ' 
V. L. E. P. Transport & Depository, [1922] 

2 K. B. 742. 


6a* No fixed terminus,] — L iver Al-rtata Oo. 

V, Johnson, No. 31, post, 

12a, .] — Turner v. Civil Ser- 

vice Supply Assocn., Ltd., No. 4a, ante, 

12b. ,] — ^Pagan V. Green & 

Edwards, Ltd., No. 4b, ante, 

14a, — Of goods aooompanied by passenger.] — 

By London County Council (Tramways & 
Improvements) Act, 1911, s. 42 : “ Every 
passenger travelling upon any of the coimcil’s 
tramways may take with him his personal 
luggage, not exceeding 28 lbs. in weight, 
without any charge ... all such luggage to 
be carried by hand ” under certain con- 
ditions. In respect to luggage which did 
not fulfil these conditions the council were 
entitled to make such charge as they thought 
fit. Pltf., wishing to send a parcel of goods 
weighing some 50 lbs. to a customer, instructed 
his servant to convey it by one of defts.’ 
tramcars. The servant did so, & in addition 
to paying his own fare paid 2d. for the parcel. 
When he arrived at his destination the 
servant claimed his parcel, but found that 
it had been lost. In an action brought by 
pltf. claiming damages : — Held : the pro- 
visions of sect. 42 of the private Act being 
inconsistent with one of the peculiar features 
of a common carrier, who was bound to carry 
all goods of the class which he proposed 
to carry, for all & sundry & irrespective of the 
fact that the goods were accompanied by a 
passenger, the London County Council were 
not common carriers of goods so as to be 
entitled to the benefit of Carriers Act, 
1830 (c. 68). — Bosbnthal V. London County 
Council (1924), 131 L. T, 663 ; 88 J. P. 
157 ; 22 L. G. B. 627. 

16. Add, Annotation : — Consd. G. N. By. v, 

L. E. P. Transport Depository, [1922] 
2 K. B. 742. 

17. Add. Annotation ; — Refd. G. N. By, v, 

L. E. P. Transport Depository, [1922] 2 

K, B. “ 

18. Add, Annotation : — Refd. G. N. By. r. 

L, E. P. Transport & Depository, [1922] 
2 K. B. 

28. Add. Annotation .* — Refd. Aslam v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 


PART I. SECT. 1. 

4 1. Oaunrying on business as carrier— 
F^imiture remover.}— Dott,, a carder 
& forwarding agent, tendered for the 
romoral of pltf**e fnmitnie In the 
following terms : ** W© beg to enote 
SI SO. This price includes all transit 
charges, including dellyery to bouse & 
UQpaoking. cdso risk of breakage, the 
TSMue of any one package not to 
esceed This tender ms ao^ 

oepted ; — Reid .* deft, was not in this 
transaction a common barrier, & Mer- 
cantile Law Act, 1918, s. 19, did not 

^ply.— W ilson e/ 

z 00., Ltd., (10981 N. 


POOLBT e. 


h L Bight to refect reserved .) — 

A carrier who, while Inciting all Sc 
sundry to employ him, reserves to 
himself the right or accepting of rejeot- 
ing their offers of goods for carriage, 
whether his conveyances are full or 
empty, being guided in his decision 
by the attractiveness or otherwise of 
the particular offer, & not by his 
ability or InaWllty to carry* having 
regard to his other ea^gements. Is 
not a common carrier. — Crum v. Bro 4 
Trajtbfbir Sc Stobaob Oo., Ltd« [1930) 
1 W. W. R. 547 ; am., [1930] 4 D. L. R. 
486; 9 W. W. R. 837.— CAN. 

PART I. SECT. 8. 

ing damaged motor cars .] — Persons 

1 


engaged In the business of towing 
damaged motor cars are common 
carriers. Sc os such are entitled to 
retain the thing transported until pay- 
ment for services rendered. — T errv r. 
Automobile Owners assocn. (1927), 
Q. R. 65 S. C. 390.— CAN. 

«b. Public vehicle taider Public 
Vehicles, MU— A PuM/f 
PnbMo Vehicles Act, K. S. S-, 1930. la 
not a " common within sect. 

216 (84) of City Act, B- S. S., 19.30, 
which gives a city power to make bye- 
laws for the licensing of common 
carriers," nor. therefore, ^thln the 
meaning of a city bye-law Imposing a 
Uoonoo fee on motor vehicles operated 
as " common carriers."— L yne v. 
CHEOKER STAOB SERVICE, LTD., [19391 

1 w. w. B. 835.— CAN. 



Cases 81— 90a. English and Empiee 

31. 'Fot existing paragraph substitute the foUow- 
iug : — 

Deft, was a barge-owner, &; let out his 
vessels for the conveyance of goods to any 
customers who applied to him. Each voyage 
was made under a separate agreement, &> a 
barge was not let to more than one person 
for the same voyage. Deft, did not ply 
between any fixed termini, but the customer 
fixed in each particular case the points of 
arrival & depeiiture. In an action against 
deft, by the pltfs. for not safely & securely 
carrying certain goods i—Held : deft, in 


Digest Supplemekt. 

exercising this employment had incurred the 
liability of a common carrier, & was liable 
though the goods were lost without negligence 
on his part. 

Deft, was not a common carrier nor liable 
as such, but was liable os a ship-owner carry- 
ing ^oods for hire, upon the custom applicable 
to him as such (per Our.). 

Add, AnnotcUions : — Refd. G. N. By. v, 
L. E. P. Transport & Depository, [1922] 
2 K. B. 742 ; Turner v. Civil Service Supply 
Assocn., [1926] 1 K. B. 50 ; Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 


Part II. — Private Carriers and Forwarding Agents. 


43. Add, Annotation : — As to (1) Refd. Phillips v. 
Britannia Hygienic Laundry Oo., [1923] 1 
K. B. 539. 

44. Add. Annotations : — Generally, Consd. Halli- 
well V, Venables (1930), 99 L. J. K. B. 363. 
Refd. Pratt v. Patrick, [1924] 1 K. B. 488. 


45. Add. Annotation : — Refd. Troy v. Eastern Co. 
of Warehouses Insce. & Transport of Goods, 
etc. (Petrograd) (1921), 91 L. J. K, B. 632. 

46. / Add. Citation : — 15 Asp. M. L. C. 208, 

47. Add. Citations 91 L. J. K. B. 632 i 15 
Asp. M. L. 0. 387. 


Part ill. — The Contract at Common Law. 


51. Add, Annotation : — Refd. G. N. By. v. 
L, E. P. Transport & Depository, [1922] 2 

K. B. 742. 

58. Add Annotations: — As to (1) Apld. Canadian 
Pacific By. v. Kelvin Shipping Co. (1927), 138 

L. T. 369. As to (2) Refd. Buerger v. Cunard 
S.S. Co., [1925] 2 K. B. 646 ; Akties Steam 
V. Arcos, Ltd., Akties Bmusgaard v. Arcos, 
Ltd. (1933), 39 Com. Cas. 158 ; A/8 Bendal 
V. Arcos, Lid., [1937] 3 All E. K. 577. 

66. Add. AnnoiaUons : — As to (1 ) Refd. G. N. By. 


V. L. E. P. Transport & Depository, [1922] 
2 K. B. 742. As to (2) Refd. G. N. By. v. 
L. E. P* Transport & Depository, [1922] 
2 K. B. 742. 

82* Add, Annotation : — Refd. G. N. By. v. L. E. P. 

Transport & Depository, [1922] 2 K. B. 742. 
85. Add. Annotation : — Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. 

90a. 0 — Great Northern By, Co. v. 

L. E. P. TRANSPORT &> DEPOSITORY, LtD., 

No. 234a, post. 


PART I. SECT. 4. 

33 ii. .] — ferry 'boat engaged 

in transporting persons & goods for 
hire is a common carrier. The ferry- 
man must insure not only the goods, 
but the seaworthiness of the vessel 
itself & his liability in case of unsea- 
worthiness is not affected by the 
Harter Act. — Direct Transport Co, 
V, Detroit & Windsor Ferry Co., 
fl93CJ 1 D. L. It. 423; O. R, 80; a/fd. 
[1936] 4 D. L. R. 807.—CAN. 

PART III. SECT, 3. SUB-SECT. l.~A 

t i. — xiie ofiu8 is on the 

carrier to prove that the loss is not 
due wholly or In part to his negligence, 
& that ho took all known moans a 
reasonably prudent carrier should take 
to preserve goods from damage. — 
Canadian Northern Quebec Rt. 
a). V. Fleet. U»23] 4 D. L. R. 1113 ; 
26 Can. Ry. Cas. 238.— CAN. 

t ii, ,] — In accordance with 

a rule of the Canadian fivight oiasslfloa- 
tion approved by Railway Board, goods 
wore loaded by the owners, pltfs., S: 
undei' the standard blU of lading, oarriors 
are not liable for any loss or damage 
oaused by the act or default of the 
shipper or owner. An kocldent hap- 
pened through the flooring of a oar 
giving way on account of the weight 
placed on It by pltfs. The defective 
flooring was known to both parties, 
but pltfs. alone knew the use the oars 
were to be put to : — Held : the acci- 
dent should l>e attributed to pltfs.* 
method of loading rather than to €tny 
breach of duty on part of defts.^ — 


negligence.] — Whore goods entrusted to 
a bailee for reward are lost or destroyed 
wliUe In his custody, the onus Is on him 
to show that the loss or destruction 
was not due to his negligence. Whore 
while a motor van carrying goods for 
hire was being operated with the cut- 
out open flames oocasiouaUy issued 
from the heater pipes at a point only 
a few inches from the wooden floor of 
the van, it cannot be said that this 
method of operation did not constitute 
negligence. — Crum v. Bio 4 Transfer 
& Storage Co.. Ltd., [19301 2 W. W. R. 
337 ; 4 D. L. R. 486.— CAN. 

85 lii. . ) — Goods were dam- 

aged ; — Held : defts. were not excused 
from liability by any special contract 
In the bills of lading Issued after delivery 
taken of the goods, &, having failed to 
show that the damage was not caused 
by their fault or neglect, they were liable, 
— Edgett, Ltd. v. Pacupio Great 
Eastern Ry. Co., [19231 1 W. W. R. 
684; 32B. 0 R. 37.— CAN. 

91 i. Goods destroyed — No wrU* 

ten contract limiting HabilUy.} — Held: 
applts. were common carriers & were 
liable to owners tor goods destroyed 
by Are without proof of negligence. — 
India General Navigation & RT, 
Oo. V. Dexhabi Tea Co.. Ltd. (1923), 
h. R. 61 Ind. App. 29.— IND. 

ftk* Misdelivery — Measure of dam- 
ages. — The measure of damages for 
misdelivery of goods by a carrier is the 
loss suffered by the shipper, being the 
price he has to pay to replace the ship- 
ment.— Scales V. Clarke Steamship 
Co., 119373 2 D. L. R. 420.— CAN. 


Canadian Wksttnohousb Co., Ltd. 
V, Canadian Pacific Rt. Co. (1923), 
64 O. L. R. 238.— can. ' 

t iii. Default of consignee .] — 

Hatfield Sc Co. v. Canadian Pacific 
Ry. (N. B.), [1926] 2 D. L. R. 93.— 

CAN. 

X iv, Position of Indian raih 

ways.] — A railway oo. In India under 
Indian Railways Act, 1890, is not 
an insurer, but is under the duty of 
taking a certain measure of reasonable 
care. — Great Indian Peninsula Ry, 
Co,, Ltd. v. Jesraj Patwari (1927), 
I, L. R. 65 Oalo, 132.— IND. 

77 ii a. . 1 — Northern 

Grain Oo. v. Canadian National 
Rys. Sc Grand Trunk Pacific Ry., 
(1922J 3 W. W. R. 733 ; 70 D. L. R. 
281.— CAN. 

77 V. Throngh sub-con- 

tractor's negligence.h-When a oarrler 
undertedtes for reward to carry goods 
& entrusts the carria^re of them to a 
Bub-oontraotor, 8c the goods are subse- 
quently lost through the sub-eon- 
tractor’s negligence or that of bis 
servants, the carrier is liable, because 
there has been a breach of hie under- 
taking that ordinary oare will be 
exercised in the carriage of the goods. 
— Wilson v. New Zralasi) Express 
Co., Ltd. (No. 2). [1924) N, Z. L. R. 
406.— N.Z, 

77^vL 8. P. WiiJSON V. New Zea- 
land Express Oo*, Ltd. (No. 3), 
[1924)4^. Z. L. R. 890.— N.2. 

77 vil. — ” - — What amounts to 



V6L VUL— Oattiera. Cases 98a— 151. 


92a« --Ohasta of tea of reaps, were 

delivered to a raOway co. for conveyance 
from A. to 0. The railway broke down, & 
by .an arrangement between the railway co. 
& applts., who were common carriers by water, 
applts. agreed to convey the tea by a special 
flotilla by river to a point at which it could 
be put on the railway again : — Held ; in so 
doing, applts. had not so far departed from 
their usual course of business as to take these 
journeys out of their usual business as 
carriers, & they were liable for the loss of the 
tea which was destroyed by Are while on 
board one of their boats. — India General 
Navigation & Ry. Oo, v, Dekhari Tea Co. 
(1923), 9.3 L. J. P. O. 108 ; 130 L. T. 554 ; 
16 Asp. M. L. 0. 285, P. C. 

9tt. Add, Annotation : — Refd. Pratt v. Patrick, 
[1924] 2 K. B. 488. 

102. Add, Citations :--[lQn] 2 K. B. 756 ; 33 
T. L. R. 617. 

114. Add, Annotations : — A® to {\) Consd. Prenke^ 
V, McAndrews, [1929] A. C. 545. Refd. United 


States Shipping Board v, B\inge & Bom 
(1924), 41 T. li. R. 73. As to (2) Refd. Buerger 
V, Cunard S.S. Co., [1925] 2 K. B. 646; 
Akties Steam v, Arcos, Ltd., Akties Bruus- 
gaard v. Arcos, Ltd. (1933), 39) Com. Cas. 168 ; 
A/S Bendal v. Arcos, Ltd., [1937] 3 All E. R. 
577. Generally, Refd. Hain S.S. Co. v, 
Tate & Lyle, Ltd., [1936] 2 All E. R. 597. 

122. Add, Annotation : — Dlstd. Silver v. Ocean 

5.5. Co. (1929), 46 T. L. R. 78. 

123. Add, Annotation : — Consd. Silver v. Ocean 

5.5. Co. (1929), 46 T. L. R. 78. 

144a. Contract to carry by particular train — 
Whether warranty of time of arrival.] — Lord 
V, Midland Ry. Co., No. 412, post, 

149. Annotations :-. — After “As to (2) “ add 

“ Refd.” 

Add, Anyiotation : — As to (2) Held. .Tensen v- 
HolUs Bros. & Co., [1936] 1 All E. R. 140. 

161. Add. Annoiaiion : — Refd. Prager v, BlatspieJ, 
Stamp & Heacock, [1924] 1 K. B. 506. 


PART HI. SECT. 8. SUB-SECT. 1.— B. 


a 1. Goods warehmised for car- 

rier's convenience.] — Rasps., husband 
& wife, were proooedinpr to England 
on Apr. ,3 by mail steamer, &; on 
Mar. 29 the mole resp. wrote applts., 
oommon carriers, to the following 
effect : “ Cabin trunk leave this day, 
Mar. 29. One cabin trunk will leave 
T. per goods train to Port A., addressed 
Mr. & Mrs. H., rail Port A., c/o C. & 
Co. Kindly deliver cabin trunk to 
Orient steamer S.S. O.” The trunk 
left T. by goods train, arrived Sc was 
received at Port A. by defts., who put 
it in their store — all on Mar. 31. On 
Apr. 2 the store was broken into, & 
most of the contents of the trunk 
stolen. There was no reply to resp.’s 
letter : — Held : the letter, or the letter, 
together with the address on the trunk, 
omy authorised applts. to collect the 
trunk, & deliver it on the steamer, & 
the collection earlier than was neces- 
sary, & the consequent storing in the 
warehouse, were only for toe con- 
venience of applts. &, accordingly, 
applts. were liable as common carriers 
in respect of the articles stolen. — 
CocijCing v. Hoffmann, [1932] S. A. 
S. R. 108.— AUS. 


100 1. Goods stolen from car- 

rier's warehouse at destination — Carrier 
making no warehouse charge.] — Held : 
nol liug the goods at owner’s risk, 
defts. oould not be found liablo for the 
loss unless they were guilty of wilful 
negleot or misoonduot. — Brown v. 
Dominion Express Co. (1921), 67 
D. L. R. 325 ; 61 O. L. R. 359.---CAN. 

100 U. Consignee with 

notice of arrival — Bonded goods — Car- 
rier liable,] — George v, Canadian 
Northern Ry. Co. (1922), 53 O. L. R. 
94.— CAN. 

^OQ Carrier not 

liable— Failure of eonsignee to remfuroe 
goods within reasonable time ,] — Dta- 
MENT & PZADKAWOLSKI V. CANADIAN 
Express Co., (19231 3 D, L. R. 1122 ; 
52 0. L R. lll.-^-CAN. ^ 


PART HI. SECT. 3, SUB-SECT, 1.— D. 

106 i. TUegalUy as defence,] — Pltf. 
shipped by deft. oo. Intoxicating liauor. 
intending to have it sold in Ontario In 
violation of provincial eUtute & of 
Dominion le^slatioji. Pltf. in the 
shipping biU declared that this shiiP 
ment is of a &^ahipped nnd^ 
conditions nermltted by law. P^ 
of the goods were stolen defts.* 

oar at destination : — BTeW : pltf • could 
not recover, as the cause of aotf on was 
founded upon an Illegal contract. — 


Major v. Canadian Paotfio Ry. Co., 
[1922] 3 W. W. R. 512.— CAN.*^ 

PART III. SECT. 3, SUB-SECT. 2.— B. 

if. IFho are ,] — ^Whlle there was in 
Ireland an Internal rebellion, with an 
armv employed to support It, armed 
raiders took goods from a ry, oo. who 
were oommon carriers : — Held : the 
raiders were “ King’s Enemies, ” & the 
00 . was not bound to reimburse the 
owner. — Secretary op State for 
War e. Midland Great Western 
Ry. Co. of Ireland, [19231 2 1, R. 
102.— IR. 

PART III. SECT. 4. 

165 1. Effect of delay — Consignee may 
refuse goods — Meamvre of damngesA — 
Leolero r. R. (1920), 62 D. L. R. 324 ; 
20 Exoh. C. R. 236.— CAN. 


PART III. SECT. 5. 


h 1. .] — Devlin t. 

Grand Trunk Ry. Co. of Canada 
(1870). 30 U. C. R. 537.— CAN. 

“ 169 ix. .]— 

Portage Milling & Transfer Co. v. 
Grand Trunk Pacific Ry. Co., 
[19231 3 D. L. R. 84 ; 33 Men. L. It. 
91 ; [19231 2 W. W. R. 88.— CAN. 

169 X. Delay in 

delivery .] — Hatfield Sc Soott, Ltd. 
V. Canadian Paoifio Ry. Co. (1921), 
57 D. L. R. 453.— CAN. 


169 xi. .] — India 

General Navigation & Ry. Co., 
Ltd. V. Giridhabtlal Goberdhone 
Das (1927), I. L. R. 54 Calc. 430.— 

IND. 

166 ii. Goods 

daimweci.!— Whore goods are damaged 
in transit Sc have bron in the hands of 
a number of carriers, the vendor must 
prove the damage took place while in 
the custody of the carrier he is suing, 
— Rose & Laplamme, Ltd. v. Camp- 
bell. WimoN & Strathdee, Ltd. Sc 
Grand Trunk Pacific Ry. Co.. 
(19231 1 D. L. R. 397.— CAN. 

168 iii. Short delivery, ] 

— Held : defts. had discharged the 
onus of showing that they had trans- 
ferred the goods in good order & con- 
dition to another carrier in the usual 
course for conveyauoe or delivery. Sc 
they thereimon ceased to be liablo. — 
Harris v. Dublin & South Eastern 
Ry. Co., [1927] I. R. 137.— IR. 


8g. What consignee nvust prove — That 
OM in good condition when shipped— 
iat poods actually passed over Itne of 
fendanis ,] — Nova Sales Op. e. (^ana- 
AN Pacific Rt., [1925] 3 D. L. R. 
9.— CAN. 


PART III. SECT. 6. 

0 1. Goods sent to specified wharf.] 

— Held : evidence of a constructive 
delivery, which imposed on the carrier 
the duty of taking the goods on board. 
— Morrison v. Thompson (1877), 11 
N. S. R. (2 R. Sc C.) 411.— CAN. 

PART in. SECT. 7, SUB-SECT. 1. 

d i. .] — Goods can-led by defts. 

for pltf. : — Held .* at owner's risk 
while in defts.’ warehouse at point of 
destination. — Brown v. T>oMi?sriON 
Express Co. (1921), 67 D. L. R. 325 ; 
51 O. L. R. 359.— CAN. 

d ii. .1 — When goods entrusted 

to a shipowner, trading as a common 
carrier, have reached their destination 
& been stored pending removal by 
the ooDsignoe, the carrier ceases to bo 
liable as an insurer. — Oakley v, 
Whitehoubk Sc Co. (1921), 17 Tas. 
L. R. 125.— AUS. 

« i. S. P. O'Neill v. Great Western 
Ry. Co. (1857), 7 C. P. 203.— CAN. 

f i. .] — Secretary of State v, 

Har Kishan I)a8-Kura Mal (1925), 
I. L. R. 7 Lah. 370.— IND. 

PART III. SECT. 7, SUB-SECT. 2. 

182 ii. .] — Premier Lum- 

ber Co. V. Grand Trunk Pacific Ry. 
Co., [1923] 1 D. L. R. 649 ; [1923] 
8. 6. R. 84 ; 1 W. W. R. 473.— CAN. 

182 iii. .] — Northern 

Electric Co., Ltd. v, Canadian 
Pacific Ry. Co. & Fillmore Rural 
Telephone Co., Ltd. & Wiberg, 
[1923] 3 D. L. R. 781 ; 3 W. W. R. 
278.— CAN. 


PART III. SECT, 7, SUB-SECT. 3. 

p Delivery ■xnthout requirino 

surrender of bills of lading— Deli very 
after indorsement of Mils of lading as 
securUy.y—Hdd : the carrier^ wvre 
liable. — Hickman Grain Co, r. 
Canadian PAcino Rv. Co., n927i 
1 D. L. R. 851; 1 W. W. K. 317; 32 
C. R.C. 333 ; 3CMaii. L. 11. 322 ; rei.^d. 
sub nom. Canadian 
r. Hic’CHan Grain 9^-* J;* 2* 

1069; h928J S. C. R. 170; M C. R.C. 
238.— CAN. 

j, |j^ .1 — Camphicli. V . Canadian 

Pacific Canadian National Ry. 
Cos. (1924), 30 Can. Ry. Cas. 380.— 


PART III. SECT. 7, SUB-SECT. 5. 

8 i. ■.) — Held: a oonsignee by 

delay in accepting delivery cannot 
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Cases 201—886. 


ENausH Asrp Emhee DiaasT Sxji'plbmbut. 

201 . Add. Annotation RoM. Primer v. Blatspiel, i 208, Add. AnnotaHent : — Retd. TranBooeanica Soc* 
Stamp & Heacock, [1024} 1 ^ B. 666, Italia&a ^ NaTigaeione v. Sktpton, [1028} 

203. Add. Annotation : — Retd. McAlistec (or Done- 1 K- B. 81 5 Prager v. Blatepiel, -Stamp & 

ghue) V. Stevenson (1932), 48 T. L. R. 494. Heacook, [1924] 1 K. B. 666. 


Part IV. — Modifications of the Common Law Contract 


232, Add, Annotation : — As to (1) Retd. G. N. By. 
V. Li. E. P. Transport & Depository, [1022] 
2 K. B. 742. 

234a. .] — A carrier who regularly receives 

goods for carriage upon terms limiting his 
liability may be under the obligations & 
subject to the liabilities of a common carrier 
in so far as the limitation of liability does not 
extend. He does not by limiting his liability 
assume for all purposes the position of a 
bailee for reward who is liable only for 
negligence of himself or his servants, unless 
the limitation of liability is so extensive as 
to be inconsistent with the profession or 
contract of a common carrier. 

A consignor who tenders to carriers for 
carriage goods apparently harmless but in 
fact dangerous, whether the carriers are 
common carriers bound by the custom of the 
realm to carry goods p^o^dded they are safe 
& fit for carriage or whether they are a rail- 
way CO. bound by statute to afford reasonable 
facilities for the receiving, forwarding & 
delivering of goods, must give warning of the 
danger ; otherwise he impliedly warrants 
that the goods are safe & fit for carriage. 

Forwarding agents delivered to a railway 
CO. for carriage certain carboys containing 
a corrosive fluid & also certain bales of felt 
goods on the terms of consignment notes 
exempting the co. from liability in certain 
events & stating that they did not undertaJte 
to carry dar^erous goods except on special 
conditions. The carboys were insufiicient to 
contain the fluid, which escaped & injured 
the felt goods. The co. professed to carry 
the felt goods as common carriers. The 
owner of the felt goods claimed damages 
against the co., & the co. paid £437 in settle- 
ment of the claim. In an action by the co. 
against the forwarding agents to recover this 
sum as damages for breach of warranty : — 


Meld : (1 ) the terms of the consignment notes 
did not prevent the co. from being, as they 
professed to be, common carriers of the felt 
; (2) the co. wei*© therefore liable as 
insurers, & without proof of negligence, to 
the owner of the felt goods ; (3) they were 
entitled to recover from the forwarding 
agents, as upon an implied warranty that 
the carboys were fit to be carried, the amount 
they had paid to the owner of the felt goods 
fdr the damage done to his goods. — Gkeat 
Northern By. Oo. v. L. E. P. Transport 
Depository, Ltd., [1922] 2 K. B. 742 ; 91 
L. J. K. B. 807 ; 127 L. 1*. 664 ; 38 T. L. B. 
711, 0. A. 

241. Add. Annoiaiion : — Retd. Dew v. United 
British S.8. Oo. (1928), 98 L. J. K. B. 88. 

262. Add, AnnotaUons : — Reid. The Christel Vin- 
nen, [1924] P. 01 ; Elder, Dempster v. 
Paterson, ^chonis, Griffiths Lewis Steam 
Navigation Oo. v. Paterson, Zochonis, [1924] 
A. 0. 522. 

265. Add, AnnoUdi&ns — Ckinsd. Turner v, Oivll 
Service Supply Assocn., [1026] 1 K. B. 60 ; 
Forbes, Abbott Sc Lennard v, G. W. By. 
(1927), 44 T. L. B. 97; Calico Printers’ 
Assoon., Ltd. v, Barclays Bank (1930), 145 
L. T. 61. Refd. Fagan v. Green & Edwards, 
[1906] 1 K. B. 102; Svenssons (0. Wilh.) 
Travaruaktiebolag v. Oliffe 8.8. Oo. (1931), 
37 Oom. Cas, 83. 

266. Add, Annotations: — As to (1) Apld. Gosse 
Millard v. Canadian Government Merchant 
Marine, American Can Co. v. Same, [1927] 
2 K. B. 432. {See [1928] 1 K. B. 717.) Refd. 
Layton v. General Steam Navigation Oo. 
(1923), 130 L. T. 602. As to (2) Consd. 
Calico Printers’ Assoon., Ltd. v, Barclays 
Bank (1930), 146 L. T. 61 ; Aslan v. Imperial 
Airways, Ltd. (1933), 49 T. L. B. 415. 
Refd. Butter v. Palmer, [1922] 2 K. B. 87 ; 


extend the period of the oontraoior*s 
liability as snob.— P ortaok Milling 
& Transfer CJo. v. Grand Trunk 
Paoifto Ry. C 5o.. [1923] 2 W. W. R. 

88.— CAN. 

•k* HiffhUt of carrier — To sell — 
Must he exercised with reaaormble 
diligeme .] — Davis e. Elliot ( 1924 ), 
55 0. li. E, 583.— CAN. 

PART m. SECT. 7, SUB-SECT, 6. 

199 i. Vrhen iust ^ eA-^Refusta of 
eoTMiffTtee to pap ekaroes,] — Patel v, 
Kjeeleb & 0o„ 11023] App. D. 506. — 
8. AF. 


to advertise & sell the goods without 
any notice to the consl^or, whether 
or not there are any tolls payable. — 
Alberta Potato & Vegetable Oo. 

V . Canadian Paoipio Rt. Oo. (Alta.), 

fl9!m 2 D. L. R. 813; _ 

W. W. E. 66 ; 32 Oan. By. Cas. 366.— 
CAN. 

PART III. SECT, 6. 

o. Add “ revsd, (1921), 64 D. , R. 
816 ; 50 0. h, R. 228.” 

0 i. .) — ^Na^ZARENO V, Al' 

ooMA Eastern Ey. Oo. (1922), 70 
D. h, E. 288.— OAN. 


PART III. SECT. 7* B0B-SBCT. 7. 

201 i. Whether agent for sale of 
neeesstty — Perishable poods— Sole 
oai communicating with oumcr.l — Where 
goods carried by a railway oo. are 
liable to perish while in ite posseBslon 
because of the consignee's delay in 
taking delivery, the oo. has the right 


PART IV. SECT. 1, SUE-SEOT. 8. 
il. Oondi4lion reguiriiipnoNoeo/foes — 
Aheenot of noNce bar to right of oetion, ] — 
PRKMIEB btTMBlBB Oo. 0. GRAND TRUNK 
PAomn RY. Oo.. 1192311 D. L. R. 649 ; 
S. 0. E. 84 ; 1 W, W. E. 478,— 

" sm, 8. Pm Northern Bubotbio Oo., 
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Ltd. V , Canadian pAcino Ey. Co. A 
Fillmore Rural Telephone Oo., Ltd. 
A WiBKRG, (1923] 3 D. L. R. 781 ; 8 
W. W. R. 278.— OAN. 


sn. United Slates freight elassifica* 
Hon .) — A contract of carriaire of goods 
from the United States to Canada 
made according to a freight ojasalfioa* 
tion In use in the United States, 
whereby the carrier's liability was 
limited to a certain amonut fiTeZd ; 
to be authoriBed by Railway Act, 
1919 (c. 68), 8. 822 (4), A snbh claesilloa- 
tlon « limitation wore binding on the 
shipper. — S poblb v. Great Northern 
Ey. Co., [1025] 3 D. LrE. 802 ; (1925) 
a W, W. H. 386 ; 30 Can. Ey Ode. 186 5 
35 E. 0. E. 232,-0^. 


PART IV. SECT. 1* STO-SKCT, 4.— A, 
o i, Gtoods lost — iNo proof of 
miseonduot of oarrier^s servwm — Oar* 
rier not Uahle,} — South APRxoan 
V, OoNBADiB, (1922) App. P. 197.— 
8 .AF. 



• Fa^ V. Green & Edwards (1926), 70 SoL i 
Jo. 186 ; Brooks Wharf & Bull Wharf, Ltd. 
V, Goodman Bros., [1987] 1 K. B. 534. 

207. uidiZ. AiwwioiionB Oalioo PrlntOTS* 

Aflsoon., Ltd. V. Barclays Bank (1981), 146 
L. T: 61. Retd. Axnbatielos v. Anton 
Jurgens Margarine Works, [19221 2 K. B. 
186 ; Rutter v. Palmer, [1922] 2 K. B. 87. 
271. Add, Afmotaiions : — Ab to (1) Apprvd. & 
Apld. L. dc N. W. By. v. Neilson, [1922] 2 
A. 0. 208. Ad to (2) Apprvd. & Apld. 
L. & N. W. Ry. V. Neilson, £1922] 2 A. C. 
203. COnsd. Buerger v. Ounard SB. Co., 
[1925] 3 R. B. 046. 

After this case add ; — 

Loss, damage or delay — ^Loss of bullion — 
Carriage by air.] — 8ee Aslan v. Imperial 
Airways, Ltd., Street & Aerial Traffic, 
No. 260a, post, 

800. Add. Annotation : — As to (2) Consd. Ehinger 
V, S. E. & C. By. & Pullman Car Co. (1922), 
38 T. L. R. 678, 

802. Add. Annotation : — Retd. Rosenthal v, L. O. C. 
(1924), 131 L, T, 668. 

307a. Goods handed to unauthorised person.] — 

Rose Bros. (Wigmore), Ltd, v. London & 
North Eastern Ry. Co. (1935), 79 Sol. Jo. 
923. 

342. Add, AnnotatioriB : — As to (1) Reid. Rosenthal 
V, L. 0. 0. (1924), 131 L. T. 663. As to (2) 
Consd. Rosenthal v. L. 0. 0. (1924), 131 L. T. 
663. 

347. Add, Annoiationa : — As to (2) Apld. G. N. Ry. 
V. L. E. P. Transport & Depository, [1922] 

2 K. B. 742. As to (3) Apld. G. N. Ry. v. 
L. E. P. Transport & Depository, [1922] 

2 K. B. 742* 

361. Add. Annotations : — Refd. G. N. Ry. v. 
L. E. P. Transport A: Depository, [1922] 

2 K, B. 742 ; Forbes, Abbott & Lennard v. 
G. W. Ry. (1927), 44 T. L. R. 97. 

352. Add. Annotation: — Ae to (1) Refd. Brown v. 

Harrison (1927), 96 L. J. K. B. 1025. 

368. Add. Annotation : — Refd. Grein v. Imperial 
Airways, Ltd., [1936] 2 All E. 11. 1258. 

376. Add. Annotations : — As to (4) Consd. Grein 
V. Imperial Airways, Ltd., [1936] 2 All E. B. 
1268. Refd. Nunan v. Southern Ry., [1924] 

1 K. B. 223. 

381. Add, Annotation: — As to (1) Consd. G. N. 
By, V. L. E. P. Transport A Depository, 
[1922] 2 K. B. 742. 

408. Add, Annotation Ae to (1) Refd. G. N. Ry. 


Vol. VIIL—Carrieis. Osstt saO-'etO. 

L. E. P. Transport & Depository, [19223 

2 K. B. 742. 

411. Add. ^notation :—A» to (1) Retd. G, N. By. 

& Depository, [1922] 

2 Iv. B, 742. 

412. Add the following paragraph : — 

A contract by a ry. co. to carry goods by a 
giyeu train, which ordinarily arrives in 
London at a particular hour, does not amount 
to a warranty that it will so arriYe, although 
the co.'s servants be informed that the object 
of the sender requires that it should arrive. 

424. Add, Annotation: — Ab to (3) Refd. Calico 
Printers' Assocn., Ltd, v* Barclays Bank 
(1931), 145 L. T. 61. 

426. Add, Annoiaiions : — As to (2) Apld. Rr City 
Equitable Fire Insoe., [1926] Ch. 407. Refd. 
Metropolitan Water Board v, L. A N. E. Ry. 
(1924), 131 L. T. 123. 

430. Add, Annotation : — Generally^ Refd. Glass- 
brook Bros. V. Leyson, [1933] 2 K. B. 91. 

434. Add. Annotation : — Refd. Calico Printers’ 
Assocn., Ltd. v, Barclays Bank (1931), 145 
L. T. 61. 

436. Add, Annotation: — As to (1) Refd. Elder, 
Dempster v. Paterson, Zochonis, Griffiths 
Lewis Steam Navigation Co. v, Paterson, 
Zochonis, [1924] A. 0. 522. 

442, Add. Annotations : — As to (1) Refd. Evans v. 
Employers' Mutual Insurance Association, 
Ltd., [1936] 1 K. B. 605. As to (2) Consd. Be 
City Equitable B'ire Insce. (1924), 40 T. L. R. 
853 ; Metropolitan Water Board v, L. A 
N. E. Ry. (1924), 131 L. T. 123. 

452. Add, Annoiationa : — Overd. L. A N. W. Ry. 
V, Neilson, [1922] 2 A. C. 263. Consd. Buerger 
V. Ommrd 8.S. Co., [1925] 2 K. B. 646. 

453. Add. Annotation : — Consd. Neilson v, L. A 
N. W. Ry., [1922] 1 K. B. 192. 

454. Add, Citations 1 K. B. 192; affd. 

sub nom, London A Nohth Western Ry. 
Co. V, Neilson, [1922] 2 A. 0. 263; 91 
L. J. K. B. 680 ; 38 T. L. R. 663 ; 66 SoLJo. 
502. n. L. 

Add, Annotations: — ^Apld. Buerger v, Ounard 
8,S. Co., [1925] 2 K. B. 646. Refd. Turner 
V. Civil Service Supply Assocn., [1926] 1 
K. B. 60. 

460. Add, Citations [1922] 1 A. C. 178; 

91 L. J. K. B. 423 ; 127 L. T. 1 ; 38 T. L. R. 
359 ; 27 Com. Oas, 247, H. L. 


PART IV. SECT. 1, SUB-SECT, 7. 

f 1. ** Valtte at place dt time of 

8hipmenit,**}-^Held : the value must 
not be oalcttlated at the cost price to 
the owner at the place where he bought 
the Mods, but at Che market value of the 
goods at the place A time of shipment. 
— Thompson e. OaNApiAN Pacific Rt, 
Co, (1982), 62 O, h. R. 806.— CAN. 

* 0 . Chads exceedinff declared calu&-^ 
Shipper hound hy declared fjoltial— 
SroRLtt c . Great Northisrn Rv. Co., 
ri926j 3 D. L. R. 802 ; fl026] 2 W. W. 
R 386 ; 80 Can. Ry. Oas. 186 ; 85 
B. C. R. 232.-^AN. 

PART IV. SECT. a. SUB-SECT, 1.— B. 
^ 328 L ** Pictures Bownd fOms,}^ 
On a claim in the Magiatmte’e (%, for 
£44 16a, the value of a motion pMure 
flpond fllm, whioh, without any de- 
olaration ae to Ite nature A value, had 
been Ontrueted to a carrier for carriage 


from one town to another & had been 
Irreparably damaged in transit, the 
mairistrate decided that the dim was 
not a picture or pictures " within 
sect. 1 of Carriers Act, 1830, & there- 
for© the carrier was not protected by 
the said seotioo Sc was liable. On 
appeal Held .• the question decided 
by the magistrate was one of fact Sc 
therefore not appealable. Sc, farther, the 
decision was right in met as well as 
in law. — 8. O, 8. Motors, Ltd. ©, 
Foxton Sc Metro Gold wtn -Mayer, 
Ltd., COrpn., 11932] N. Z. L. K. 1169 ; 
G. L. B. 426.—R.Z. 

PART IV. SECT. 2, SUB-SECT. 4.— A. 

fl, Package Containing ached- 

ided caiictet — Effect of non-diaoloavre,] 
—Where a package d^ared to contalii 
Stationery, but In fact containing 
schedule articles (as under the 
schedule to Carriers Act) exuding 

Rs. 100 In value & also non-sohedulea 

5 


articles is lost In transit the value of 
the lost non-Boheduled articles may be 
recovered by the Consignee from the 
carrier under sofit. 3 of the Act. — 
River Steam Navigation Co.. Ltd. 
V. JAMTJNADAS HAMLOmR 
I. L. li. 69 Oalc. 472.— IND. 


PART IV. SECT. 2, SUB-SECT. 4. -B 


p. J — Tamboli 

, Great Indian Peninsola Ky. Oo. 
1927), 65 L. R. Ind. App. 67.— IND. 

e (p. 60) i. Jl/aaf be avproved 

I Railway Commiasi-oiiers Board — 
nua of proof of approval on carrier ,] — 
>ORLK t». Great Northern Ky. Co.. 
9241 4 T). L. R. Z84 ; 3 W. W, R. 


e (p. 60) ii. — — Mistake hy company 
— Htwavery of deficiency in freight*}^ 
Where a consignment of goods was by 
mistake accepted by a railway at a 
oonoession rate which was applicable 
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Part V. — Carriage of Persons. 


480. Add, Annoiatiorm : — Consd. Hall v. Brook- 
lands Auto-Racing Club (1982), 48 T. B. R, 
640. Retd. Phillips v, Britannia Hygenic 
Laundry Co., [1923] 1 K. B. 639 ; Aslan v. 
Imperial Airways, Ltd. (1933), 49 T. L. R. 
416 ; Myers (Gr, H.) & Co. v. Brent Cross 
Service Co., [1934] 1 K. B. 46. 


481. Add. AnnoUdion : — Refd. McAlistei^ (or Bono- 
ghue) V. Stevenson (1932), 48 T. L. R. 494. 

492. Add, Annotation : — As to (2) Refd. Manchester 
Corpn. V, Parnworth (1929), 46 T. L. R. 86, 

516. Add. Annotations : — Consd. Brandon v. 
^ Osborne Garrett, [1924] 1 K. B. 648 ; The 


only to a portfoulor Bpeclal otifltomer, 
Inetead of at the ordinary rate applio- 
ablo to that class of goods according to 
the goods tariff, & by one of the con- 
ditions of consignment the railway 
reserved the right of ** remeasnrement, 
re-welghment, re -classification & re- 
calculation of rates *’ : — Held : the 
railway could lawfully demand at the 
destination the deficiency in freight 
calculated at the correct rate*. — Seckbj- 
TARY OF State for India v, Harbans 
Prasad (1929),l. L. R. 62 AU. 81.— IND. 

I (p. 69) 1. .H- 

Puran Das v. East Indian Ry. Oo. 
(1927). 1. L. R. a Pat. 718.— IND. 

1 (p. 69) ii. — 

Shbo Narain e. East Indian Rt. 
(1927), I. D. R. 60 All. 246.— IND. 

n (p. 69) i. .1 — 

Mason & Risen Piano Co- v. Canadian 
Paoifio Ry. Co. (1908), 8 W. L. R. 
951 ; 1 Sask. L. R. 213 ; 8 Can. Ry. 
Cas. 369.— CAN. 

n (p. 69) li. .3— 

Secretary of State v. Ghanaya 
Lal-Sri Kisoan (1928), I. L. R. 10 
Lab. 329.— IND. 

pp I. When railway 

protected.] — So long as it Is established 
that the risk notes, the forwarding 
note, & the railway receipt refer to the 
particular consignment in question, the 
railway oo. is amply protected. — 
Moolji Stkka & Co, V, Benoad 
Nagpur Ry. Co., Ltd. (1929), I. L. R. 
56 Calc. 1060.— IND. 

qq i. .] — The 

word ** misconduct ** in a risk note 
suggests that a railway servant has 
been guilty of doing something which 
was inconsistent with the conduct 
required of him by the rules of the co. 
In the absence of proof that there was 
any breach of duty by the railway 
servants or any Infringement of the 
rules which regulate their terms of 
employment, no fair Inference of mis- 
conduct could properly arise. — Bombay 
Baroda & Central India Ry. Co. v, 
Najnagar Spinning, Weaving, & 
Manufaoturing Co. (3929), I. L. R. 
54 ; Bom. 106.— IND. 

rr 1, Meaning of ** roh- 

berp ,**] — The word “ robbery ** as used 
in Risk Note H. is not synonymous 
with “ theft,** &. therefore, where 
there is no robbery from a running 
train, but theft only, deft, railway oo. 
is not absolved from liability by the 

E rovlso to the note. — J ai Narain- 
lACHHMi Narain v. Great Indian 
Pkninsui,a.u Ry. Co. (1929), I. L. K. 
11 Lab. 168.— IND. 

fj, ti, Meaning of deteriora- 

tion,]— word *‘ deterioration ** In 
the dsk note, form B.. & in Railways 
Act, s, 72, & Contract Act, s, 161, is 
wide enough to include depreciation in 
value of the goods on aooount of a fall 
In the market prioe. — Great Indian 
Peninsular Ry. v, Jugul Kishore 
Mukat Lal (1929), I. L. K. 62 All. 
238.— IND. 

rriii. Damage to goods by 

cold — Oonditiom in hiU of lading aa to 
ventUaiion complied taiWi.}— Robert v, 
Canadian National Ry., (19.32] 1 
D. L. K. 306.— CAN. 

sp. Liability for delay in delivery— 
Meaning of deterioration .] — The word 
** deterioration ** in Railways Act, 
a. 77, includes loss In ralue owing to 


delay in delivery Sl a fall in the market 
value of the goods consigned. Hence, 
a suit for the recovery of such loss is 
not maintainable without the notioe 
required by the sect. — Bhagwan Das 
Laohmi Narain v. Benoalnagpur 
Railway (1929). I. L. R. 61 All. 895. — 
IND. 

sr. Non-aeceptance of goods — Sale — 
** Public auction ** — What amounts to,] 
— Secretary of State v. Sunderji 
Shivji & Co., Secretary of State v. 
Dedji SmvJi & Co. (1937), 81 Sol. Jo. 
961, P. O.— IND. 

PART V. SECT. 2, SUB-SECT. 1. 

483 1. Not liable for mere accident — 
Apart from negligence or misconduct .] — 
Mills v. Canadian Pacific Steam- 
ships, Ltd. (1926). Q. B. 65 S. C. 148. 
—CAN. 

483 ii. ,1 — Marohesseault 

r. Canadian National Ryb. (1926), 
Q. R. 42 K. B. 335.— CAN. 

488 i. Caused by act ofstrayiger. ] — 

If an accident is due to the train leaving 
the metals, primd fade the railway co. 
is guilty of negligence. If an accident 
is caused to a train by evilly -disposed 

g eraons over whom the railway co. 

ad no control or any reason to antici- 
pate that they intended to carry out 
their design in the sector in which the 
accident occurred, the railway oo. will 
not be liable for negligence or for 
damages. — Jewan Ram Khkttry v. 
East Indian Ry. Co. (1924), I. L. R. 
51 Calc. 861.— IND. 

490 ii. Opening carriage 

door.] — -While a street car was booking 
up to a platform which it had overrun, 
a passenger opened one of the roar 
doors without the knowledge of the 
conductor or motorman. The door, 
which opened outwards & projected 
over the platform, struck pltf., who was 
standing on the platform waiting for 
a car. The conductor was Inside the 
car collecting fares, & had loft the door 
unlocked & unguarded, although the 
motorman had Informed him that he 
was going to back np : — Held : defts. 
were liable. — Odeoaard v. Winnipeg 
Electric Co., [1927] 4 D. L. R. 387 ; 
[1927] 2 W. W. R. 589 ; 36 Man. L. R. 
592.— CAN. 

491 iii a, .] — ^Ry, cos. have 

a duty to provide a reasonably ade- 
quate & safe access to their carriages 
for normal passengers, but they owe 
no special duty towards those pas- 
sengers who are abnormal by reason 
of physical disability. 

A passenger brought an action 

T lnst a ry. co, lor damages in respect 
personal Injuries sustained by him 
through a fall, owing to his having 
missed his foothold on the step of a ry. 
carriage while attempting to enter it 
at one of defenders* stations. Pursuer 
averred that, being of abnormal weight 
& advanced age, he had great diffloulty 
in entering ry, carriages, a fact which 
was well known to dMenders* servants 
os he was a regular traveller by their 
trains from the station in question, 
Sc that, at the time of the accident, 
access to the carriage was rendered 
difficult for a normal passenger. Sc 
dangerous to him In view of his physical 
disability, by reason of a concealed 
danger, viz., that the step of the 
carnage, owing to its design Sc to the 
place where the tialn was drawn up 
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on the occasion in question, was at 
on unusual height above the platform : 
— Held: (1) while defenders had a 
duty to provide a reasonably adequate 
Sc access to their trains for the 
normal Indlvidnal, they had no special 
duty towards abnormal pewsengers such 
as pursuer; (2) defenders were not 
bound to ensure that there should be 
an unvarying distance between step Sc 
platform ; (3) pursuer’s ayerments did 
not disclose any failure of duty on 
defenders* part, by way of concealed 
danger or otherwise, which brought 
about the accident, but the true cause 
of the accident was pursuer’s own 
physioal disability ; action dismissed. 
— Henderson v. London Midland, Sc 
Scottish Ry. Co.. [1936] S. C. 734.— 
SCOT. 

491 vl. — ^ Effect of finding of 
negligence.] — It is generally sufficient 
for carriers to prove that they have 
adopted the best-known apparatus & 
have kept it in working order, but this 
rule is not applicable when there is 
a definite finding of negligence against 
the carriers.- — Canadian National 
Railway v. Muller, [19341 1 D. L. R. 
768.— CAN. 

497 ii, Driver of omnibus stoop- 

ing down to recover tickets on floor .] — 
Bradley v. Bell Bus Co., [1928] 
N. Z. L. R. 204.— N.Z. 


501 i, Passenger injured by 

sudden stopping of train .] — The fact 
that a passenger was Injured because 
of the sudden stopping of a railway 
train establishes a mmd facie case of 
negligence against the railway co. ; & 
in order to rebut that presumption It is 
not enough for the co. to show that the 
train was necessarily or reasonably so 
stopped because, e.p., there was an 
ohstruofcioa on the tmek, it must also 
show that It was not because of its 
ncgllgenoe that the obstruction got 
there. — Vivian v. British (Columbia 
Electric Ry. Co., [19301 1 W. W. R. 
791 ; 3 D. L. R. 892 ; 42 B. C. R. 423. 
—CAN. 


601 ii. .1 — The driver of a 

motor bus owes a duty to his passengers 
not to drive so close to a vehicle ahead, 
that, in any emergency created by 
driver of that yehlcie, he will have to 
apply his brakes so violently that a 
passenger is thrown from a seat in the 
bus & injured. Also, while a carrier 
is not an insurer of his passengers* 
safety, he owes a duty to his passengers 
to provide seats so protected that they 
cannot be injured by being thrown 
therefrom upon an emergency applloa- 
Mon of the brakes.— D b Couroey r, 
London Street Ry., [19321 2 D. L. R. 
319 ; 0. R. 226.— CAN. 

512 1. Act done in course of 

employment.] — Pltf., a passenger upon 
a south -bound oar of an electric street 
ry. oo., got off at a stopping placje, Sc 
crossing behind the oar, attempted to 

e ase over the rails need by the north- 
ound cars, & was struck by a car Sc 
Injured. She had followed the direc- 
tions given her by the oonduotor of 
the south-bound oar ; — Held : pltf. 
was entitled to recover. The way 

g ltf. was directed to take was dangerous 
: this was known to the conductor. — 
Forster v. Toronto Ry. Co. (1921), 
67 D. L. R. 441 ; 51 O. L. R. 136.— 
CAN. 
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Paludiiia, [1926] P. 40. Refd. Singleton Abbey 
(Owners) v. Paludina (Owners), The Paludina 
(1926), 96 L. J. P. 135. 

626. Add. Annotation : — As to (1) Refd. Lochgelly 
Iron Coal Co, v. M'Mullan* [1934] A. 0. 1^ 

636. Add. Annotation : — Refd. Singleton Abbey 
(Owners) v. Paludina (Owners), The Paludina 
(1926), 95 L. J. P. 135. 

549. Add. Annotations i — ^Refd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 89; 
Purkis V. Walthamstow Borough Council 
(1934), 151 L. T. 30. 

560. Add. Annotation: — As to (2) Refd* Sharpen* 
Southern Ry. (1926), 133 L. T. 693. 

660a. Warning not heard by passenger— 

Passenger asleep.] — ^Pltf. was a passenger on 
defts.’ railway to G. by a train which arrived 
at that station while it was still daylight. 
Owing to the train being too long for the plat- 
form at G,, upon its arrival there the hind- 
most carriage, in which pltf. was^ stopped 
short of the platform. A porter shouted to 
the passengers to keep their seats, but pltf., 
who was asleep, did not hear him. On waking 
pltf, realised that he was at G. station, & 


fearing that he might be carried on, got out 
in a hurry without looking to see what he 
was stepping on. There being a drop of five 
feet from the carriage floor to the ground, he 
fell & was* injured : — Held : even if in the 
circumstances defts. were negligent, of which 
the ct. thought there was no evidence, pltf.’s 
act in getting out without looking where he 
was going was contributory negligence, & 
defts. were not responsible. — Sharpe v. 
Southern Ry. Co., [1925] 2 K. B. 311 ; 94 
L. J. K. B. 913 ; 133 L. T. 693 ; 69 Sol. Jo. 
776, C. A. 

Annotation : — Apld. Baker v. LongrburHt & Sons, Ltd., 
11933] 2 K, B, 461. 

571. Add. Amiotation : — Dlstd. Sharpe v. Southern 
Ry.. [1925] 2 K. B. 311. 

572. Add. Annotation : — Refd. Sharpe v. Stmthem 
Ry. (1926), 133 L. T. 693. 

673. Add. Annotation: — to (1) Consd. Shari'e 
V. Southern Ry., [1925] 2 K. B. 311, 

578. Add. Annotation : — Apld. Broome v. Agar 
(1928), 138 L. T. 608. 

579a. S. P. Whitehouse v. Midland Ry. Co, 
(1860), 30 J. P. 760. 


PART V. SECT. 2. SUB-SECT. 8 . 

k I. Bye-law prohibiting 

passengera from riding on car plat- 
forms .] — Where It was proved that 
pltf, could not, by exercise of reason- 
able care, have avoided the accident, 
that there was standing room inside 
the car, but standing passengers 
prevented him from going In : — Held : 
pltf. was entitled to recover. — Kime 
e. Hamilton IIadial Electric Ry. 
Oo. (1921), 50 O. L. R. 113; 64 

D. L. R. 191.— CAN. 


PART V. SECT. 2, SUB-SECT. 4. 

587 ii. Pltf. alleged that 

he had been injured by falling from a 
train of defts. In wlilcli he was a 

S assenger, & charged negligence of 
efts.* servants in leaving open the 
vestibule door of a car, through which 
he foil. To the question “ In what did 
the negligence consist 1 ’* the jury 
answered : “ By the south side of 

rear end of second-olass car by trap & 
door of vestibule being open*’: — Held: 
this answer, making the negligence the 
** being open ** of the door, & not the 
opening or leaving of it open, Sc not 
iDdicaUng who opened it or left It 
open, was not a finding upon which a 
judgment for pltf. comd be based. — 
AI.BXANDER V. Canadian National 
Rv.. [1930] 3 D. L. R. 140 ; 36 O. R. C. 
404 : 65 O. L. R. 162.— CAN. 


PART V. SECT. 2, SUB-SECT. 5. 

576 1. Platform too low .] — 

Where at a railway station there is no 
platform, or a platform of inadequate 
lengrtih to , permit a passenger to step 
from his carriage on to a platforra, the 
duty of the carrier to supply passengers 
with reasonable facilities for boarding 
Sc oJlghting from trains Is fulfilled by 
providing the carriages wth steps. A 
train pulled Into a station In broad 
daylight, the carriage in which sup* 

E ltot was travelling being drawn up 
eyond the platform. After goods 
from that station liad been put out Sc 
a reasonable time had elapsed, the 
guard, thinking that all passengers liad 
alighted, gave the sign^ to start Sc 
the train moved on, with the result 
that suppliant, who was then alighting 
from the side of the carriage away 
from the platform Sc out of view of 
the train ofllolals, fell Sc was injured : 
— Held : there was .no obll^tlon upon 
the train oflacials to see that all pas- 
sengers had equally alighted, Sc 


was no evidence of negligence. — H unt 
v. R., [19321 N. Z. L. R. 1691 ; G. L. R. 
667.— N.Z. 

p. Add ** rrxsd. (1920), 48 p. L. R. 
386 ; 19 O. W. N. 221.** 

p i. Train stopping before reaching 
station — No d^Uy to warn passengers .] — 
Grand Trunk Rt. Co. of Canada v. 
Murphy. [19241 1 D. L. R. 450 ; [1924] 
S. C. R. 101 ; 29 Can. Ry. Cas. 398.— 
CAN. 

q i. .] — As long 

as the entrance doors of a street oat 
are open while the car is standing at 
a passenger landing place there Is an 
implied invitation extended to in- 
tending passenger to enter the car, 
& it Is the duty of the conductor in 
charge of the car to afford them a 
reasonable opportunity to do so In 
safety. He is therefore negligent In 
giving the signal to start the car before 
the entrance doors are closed Sc all 
persons attempting to board the car 
are safely on. — WimoN v. Winnipeg 
Elkotuio Ry. Oo., [1922] 2 W. W. R. 
610 ; 68 D. L. R. 617.— CAN. 

s I. Conductor not on plat- 

form .] — A tramway conductor, as the 
oar was approaching a “ stop If 
required ** station, went on to the top 
of the car to change the screens which 
showed the destination of the oar, 
having satisfied himself that there was 
no one who wished to board the car, 
&: that an elderly woman inside the 
car, the only passenger, showed no 
sign of wishing to get off. The 
passenger, who thought she had given 
a signal to stop, stepped on to the 
footboard & was jolted off after the 
car had passed the station, Sc was 
injured : — Held : no blame attached 
to the conductor. Sc the accident was 
due to the fault of the passenger. — 
Gray e. Glasgow Oorpn., [1926J S. 0. 
967.— SCOT. 

504 y, Passenger thrmvn doum.] 

— Held : there was negligence on the 
part of defts.’ servants, Sc deft, liable 
in damages. — G uilday v. Winnipeg 
Electric Ry. Go., [1922] 3 W. W. R. 
498 ; 70 D. L. R. 617.— CAN. 

584 vl, After topping — No in- 

vUcUion to alight .] — The stoppage of a 
tram-car at other than at an authorised 
stopping place is not in itself an In- 
vitation to passengers to leave the 
vehicle ; Sc upon a tram-car so 
stopping, a passenger alights at hJs 
own risk of injury from the restarting 


of the tram-car as well as from passing 
traffic. — K ilpatrick v. Christchurch 
Tramway Board, [1933] N. Z. L. R. 
Supp. 170.— N.Z. 

1 1 . Passenger stepping from momng 
car — Accident avoidable by exercise of 
reasonable care by onmer, j— G riffin 
V. Cape Breton Electric Oo. (1921), 
63 D. L. R. 251 ; 65 N. S. R. 19.— CAN. 

t ii. — — In contravention of bye- 
law.] — Held: a contravention of an 
absolute statutory provision precluded 
a claim for damages. — H ill v. Grand 
Trunk Rt. Oo. (1922), 52 O. L. R. 
608.— CAN. 

u i. What is dangerous condition,] 

— Elliott v. Toronto Transporta- 
tion OoMMTSSiON. [19271 1 B. B. R. 
259 ; 32 Can. Ry. Cas. 200 ; 59 

O. L. R. 609.— CAN. 


so. Omnibus stopping at unsafe place.,] 
— When ihe place where the driver of 
a motor bus usually makes his stop Is 
presently safe to his knowledge & 
available, it is negligence on his part 
to cause or invite passengers to alight 
at a place which, to his knowledge, is 
unsafe. — Roadhouse v. Winnipeg 
Eijsotric Co., [1935] 2 W. W. R. 194 ; 
3 D. L. R. 246 ; 43 13. O. R. 184 ; affd-* 
[1936] S. C. R. 147; 2 D. L. R. 190. 
—CAN, 


sq. Car starting before passenger 
cZear.]— Pltf., 75 years old, got his right 
hand caught iu the rear door of a 

one-man * * street car when alighting 
from it. Sc was compelled to run 50 
or 60 yards with thq car, thereby 
putting a severe strain upon his 
muscles, heart & arteries : — Held : 
although tho motor-man saw his 
signal light go on, whicli was said to 
mean that the rear door had cloHCid. 
yet since he did not look back or ot fier- 
wise make certain that pltf. was c](‘ai- 
of tho car before it slarttid ho uas 
negligent ; & iiltf. was ouLtlod to 

damages for his pain & sullormg. T>ast 
Sc prosTW3ciive. — I 'kasku 
Eleotric Co., fjh.'m] 3 \V. A\ . It. ->-4 , 4 
D. L. I.. 624-— CAN. 

sr. Contributor}/ negligcmc ^ of pas- 
senger.]— In an action against, the 
owners of a ti«muay srstcui. 

br a woman pasycng(?r on one of th<‘ir 
cars to recover dnirniges in respect ol 
nerHomi} injuries whicli she had sus- 
tained in consequence of tho alleged 
negligence of defenders* servants, 
pursuer averred that, when tho car was 
approaching at a slow speed, & ap- 
peoi'ed about to stop at, the stopping 



Oases 5B8 — 631a. English and Empire Digest Supflebibnt. 


592, Add* Annotation : — ^Folld. Schlarb v. London 
& North Eastern By. CJo., [1936] 1 All E. B. 
71. 

692a. .] — On a very foggy night 

pltf., having descended the staircase of a 
ry. station, was proceeding cautiously for- 
ward on the platform, when she fell over the 
edge. It was proved that on this particular 
night the lighting of the station was quite 
ineffective at tms particular point, & the 
construction of the station was such that 
pltf. was without any indication of which 
way the platform was run. The foot of the 
staircase was within three yards of the edge 
of the platform, but the latter was marked 
by a white line painted along it. There was 
no guard rail : — Held : defts. were negligent 
& there was no evidence of contributory 
negligence on the part of pltf. — Schlarb v, 
London & North Eastern By. Oo., [1936] 
1 All E. B. 71 ; 80 Sol. Jo. 168. 

597. Add* Annotations: — Apprvd. & Apld. Letang 
V* Ottawa Electric By., [1926] A. 0. 725. 
Refd. Cutler v. United Dairies (London), 
Ltd., [1933] 2 K. B. 297. 

698. Add* Annotations: — Refd. Hillen v* I. C. I. 
(Alkali). Ltd,, [1934] 1 K* B. 456 ; Schlarb 
V. London & North Eastern By. Oo., [1936] 
1 All E. B. 71. 

598a. .] — Applt. met with an 

accident on resps.’ property by using some 
slippery steps giving convenient access to 
their tramline. She sued resps. for damages. 
Besps. contended that applt. had been guBty 
of contributory negligence, &; that the maxim 
“ Volenti non fit injuria ** applied to prevent 
her from receiving compensation : — Held : 
unless resps., who had invited applt, to use 
the access & were bound to keep it reasonably 


safe, established that she undenstood the 
extent of the danger which she was incurring 
& that she resolved to undertake the risk, 
the defence of ** Volenti non fit injuria 
failed. — Letano «>. Ottawa Electric By. 
Oo., [1926] A. 0. 726 ; 96 L. J, P. 0. 163 ; 
135 L. T. 421 ; 42 T. L. B. 696i P. 0. 

59Sb. Whether escalator dangerousj — 

Alexander v* City & South London By. 

Oo. (1928), 44 T. L. B. 460, D, 0. 

600. Add* Annataiion : — €onsd. McAlister (or 
Donoghue) v* Stevenson (1932), 48 T. L. B. 494. 

608. Add* Annotation : — As to (3) Refd. Montreal 
City V* Watt & Scott (1922), 128 L. T. 147. 

606. Add* Annotations : — N.P. Oliver v. Birming- 
ham Midland Motor Omnibus Oo. (1932), 
48 T. L. B. 640, Refd. Nunan v. Southern 
By., [1923] 2 K* B. 703. 

609. Add* Annotations : — As to {!) Refd. Baker t?* 
lionghurst Sons, Ltd., [1933] 2 K. B. 461. 
As id {2) Consd. Sharpe v* Southern By., [1926] 
2 K. B. 311. 

620. Add* Annotations : — As to (1) Refd. Phillips 
V* Britannia Hygienic Laundry Oo., [1923] 1 
K* B. 639; McGowan v* Stott (1923), 99 
L. J. K. B. 367, n. 

625. Add* Annotation : — ^.6? to (2) Refd. Fosbroke- 
Hobbes v. Air work, Ltd. British American 
Air Services, Ltd., [1937] 1 All E. K. 108. 

629. Add. Annotation : — Refd. Gayler & Pope v* 
Davies, [1924] 2 K* B. 76. 

681a. Running over defective line.] — 

In an action against a ry. co. for an injury 
to a passenger, it is evidence of negligence m 
the conduct of the carrying, that the train 
was nm over a rail known to have been 
defective & fractured, the jury considering 
that this was the cause of the accident. — 


place where she Intended to alight, 
she descended the step below the rear 
plat form, & that, while she was stand- 
ins: with both feet on the step, waiting 
for the car to stop, the car was 
aeceleiuted with a jerk which threw 
her off the step & caused her injuries ; — 
Held : pursuer, by voluntarily placing 
herself on the stop of the moving car, 
had added a risk, wliioh was not 
contemplated in the contract of oar- 
riai^e between her & defenders, & 
which constituted contributory negli- 
gence on her part ; action dismissed. — 
C ALP WELL V. Glasgow Uobpn., [1936] 
S. G. 490.-~SCOT. 

»w. Train etoppina suddenly at plat- 
foi'm — Passenyer waiting to oligM.]— 
Suppliant was a passenger by train. 
Before its arrival at the station - 
platform which was her destination 
she rose from her seat. The train gave 
a jolt as it was stopping, & she was 
thrown off her balance in the carriage- 
aisle & injnred. The evidence showed 
the jolt was not an unusual one : — 
Held : resp. could not bo JieW re- 

J->xauxv V. it., ri93(^ 
N. Z, L. R. 95 ; 12 N. Z. L. J. 2S2. 
N.Z. 


PART V, SECT. SUB-SECT. 6. 

6S6 li. .J — Deft. 00 . gratuitously, 

& for her own oonvenlenoe. oaMm 
pltf. some four hundred yards past, a 
station, where she was allowed to 
alight. At this place the ground was 
not level. Sc a person livti^ along the 
line had been permitted for his own 
oonvouienoe to lay down on the light 
of way a platform, one end of wMoh 
rested on a plank. Htf. descended 


safely to the platform, but In passing 
from it she fell & was injured, owing, 
as alleged, to some defect in the con- 
dition of the plank supporting it : — 
Held : the oo. was not liable.-— ^itrkb 
tj. BiUTiSH Columbia Kleotbio Ky. 
Co., Ltd. (1900), 7 B. 0. R. 85.— CAN, 

692 ii. .1— Where a 

passenger, arriving at a station at 
night, walked along a platform, not 
intended but frequently used as a 
means of e:dt, but which was not in 
any way guarded. Sc, after leaving the 

S latform, fell into an excavation in 
le railway oo.’s grotmds & was 
Injured : — Hdd : the oo. were liable.—* 
Oldriobt V. Qband Trunk Ry. Co. 
OF Canada (1896), 22 A. R. 286.— CAN. 

sa. Waiting room — Passage leading 
to “ XMdiee ToUei ** — VnligMed dt un^ 
locked door opening on to stairs to 
basement.] — Htf.*s Wife entered a 
passage leading from a waiting room 
above the entrance to which were the 
words ** Ladies Toilet.’* The passage 
had three doors loading off It on the 
left. The ffrst was apparently that 
of a private office, the second was 
mtiTked ” Ladles Toilet *’ but was 
looked, & the third, a few feet beyond, 
was standing open. There was no 
artlffdal light in the passage. & the 
daylight was waning. Pltf.*s wife 
passed through the open doorway & 
immediately fail down a flight of stairs 
Into the basement below, A was 
severely injured : — Held : the third 
doorway was a trap or oonceided place 
of danger, Sc was a place to which mtf/s 
wife might reasonably have been 
Gxpeoted to go in the belief, reasonably 
enlert^edt that she was entitled or 
hrirltea to do so. — K nowuton o. 


Hydro Blbctrio Power Commission 
OF Ontario, (1926] 1 D. L. R. 217 ; 68 
0. L. R. 80.— CAN. 

g(j, .]— An unlocked 

Sc unlabolled door leading from a 
railway waiting room is not a trap, Sc 
a woman who, thinking it to lead to a 
lavatory, enters Sc falls down unlighted 
steps & is injurod, has no right of 
action against the railway oo. — 
Geant V , Canadian Pacific Railway, 
11936] 4 D. L. R. 380; 11 U* P. R. 
b.— CAN. 


Doors leading from — Duty 

of carrier .) — The public cannot assume 
that access is allowed through all the 
doors opening Into or leading into or 
leading out of a waiting room. When 
the doors intended for public use are 
indicated, failure to put on the other 
doors notices that ingress through 
them is forbidden docs not amount to 
negUgenoe ; on the contrary, the 
absence of any notice should put the 
publio upon inquiry whether it should 
attempt to open these doors Sc tp 
prooeed further into a place where It 
has no business. But, even if failure 
to keep such doors looked may amount 
to negligence, the carrier will not be 
Uable for an accident to a passenger 
where the cause of the acoiaent was 
the paeseuger’s own want of oautioh in 
proceeding beyond such a door In the 
dark A In a strange place.-^ANADiaN 
National Rtb. do. e, Lsfaoxb« [1927] 
3 D, L. H. 1030 ; [1927) 8. C. R. 676.— 
CAN. 


PART V. 8 ECT 4 2. Sim-SEOT. 10. 

622 iii. ^ Watson 

e. jPAmyio stages. Ltd. (1935^), 6 
F. £. J. (Can.) 62,— CAN. 
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V. OBBilT Nobthbrn Eadu Co. <1861), 
2 F. & F. 610 ; mib^equeni proceedings (1862), 
2 Ba ^ S. 760 ; (1863), 4 B, & 8. 896, Ex, Oh, 

^-^CkmitdU Readhead v. MidlAnd Rail. Oo. (1867)» 
L. E, 2 Q, B. 413. 

688* Add Annoiaiions : — ^Refd. Pratt v. Patrick* 
[1024] 1 K. B. 488; HaJliwdU v. Venables 
(1980), 99 L. J. K. B. 363. 

646. Add. Annotation RefA. Mersey Bocks & 
Harbottr Board v. Procter, [1923] A. C. 263. 

647. Add* Annotation : — Consd. Knott tj. London 
County Council, [1934] 1 K. B. 126. 

652. Add, Annotation : — Refd. Huffy- Amell, etc. 
Co. V. R,, [1922] 1 K. B. 699. 

680. Add* ArmoUdion: — Raid. Oahco Printers^ 
Asaocn., Ltd. v* Barclays Bank (1931), 146 
L. T. 61. 

681a. Accident in bookingr-hall.] — 

Rogkrb V. London, Midland & Scottish 
Ey. Oo. (1980), 46 T. L. R. 238 ; 74 Sol. Jo. 
123 ; 94 J. P. Jo. 165. 

683a. Necessity lor submission to Rates 

Tribunal ol schedule lor standard season 
tickets.] — Re Standard Charges Schbdcubs, 
No. 1323a, post, 

683b« Season ticket rates — Continuation ol — 

1921 Act, s. 34.] — Southend Oorpn. v, 
London Midland & Scottish By. Oo. 
(1927), 19 Ry. & Can. Tr. Cas. 216. 

684. Add* Annotations : — Consd. Fagan v. Green 
& Edwards (1026), 70 Sol. Jo. 185 ; Grein 
V* Imperial Airways, Ltd., [1930] 2 All E. R. 
1258. Held. Nunan v. Southern Ry., [1924] 
1 K, B. 223. 

085a. Railway company — Whether appllc* 

able — ^Action under Fatal Accidents Act, 
1846 (c. 93).] — Where a passenger by rail- 
way, who has agreed with the railway co. 
that thw liability for personal injury shall not 
exceed a certain sum, is killed by the negligence 
of the co.’s servants, the damages recoverable 
by his dependants in an action under the above 
Act are not limited to such agreed sum. — 
Nunan v* Southern Ry. Co., [1924] 1 K. B. 
223 ; 93 L. J, K. B, 140 ; 130 L. T, 131 ; 40 
T. L. R. 21 ; 68 Sol. Jo. 139, 0. A. 

; — Consd. Thompson t>, L. M. & S. Ry, (1929), 

98 L. J. K. B. 615. Apld. Grein v. Imporlal Airways, Ltd., 
[1936] 2 All E. R, 1258. Reid. Penton t?. Southern 
Ry., [1931] 2 K. B. 103 ; Posbroke- Hobbes v, Airwork, 
Ltd. Sc British Attierioau Air Services, Ltd., [1937] 1 
All E. R. 108. 


686b. — Injury on journey by special 

train.] — Pltf. was engaged as a workman 
by contractors to the Mmistry of Health for 
the construction of a road near H,, & the 
Ministry made with deft, railway co. arrange- 
ments for a special train to take pltf. & other 
men from C. to H., a distance of twenty-six 
miles. Pltf. received from his employers a 
voucher which was addressed to the booking 
clerk & which contained these words : “ On 
surrender of this voucher please supply the 
bearer with a return workman’s ticket to H. 
by any ordinary workman’s train without 
payment. This voucher is only available 
by workman’s train.” The voucher, on 
presentation at the booki^ office, was ex- 
changed for a ticket. One side of the ticket had 
on it (interalia) the words : “ See back. Work- 
men. By special cheap train for the ‘ working 
classes.’ ” On the other side were {inter alia) 
the words : ** This ticket is issued subject to 
the bye-laws, rules & regulations of the Man- 
aging Committee,” & This ticket is issued 
subject to the conditions mentioned in the 
Managi^ Committee’s Act (62 & 63 Viet, 
a clxviii), & its use by the holder is to be 
taken as evidence of a special contract upon 
those conditions. The liability of the co. is 
limited to a sum not exceeding £100.” The 
above-mentioned Act contained provisions 
as to the running of workmen’s trains on the 
particular railway within twenty miles of 
London, & limited the co.’s liability to £100, 
subject to certain conditions. Pltf. was 
injured by a collision between his train & 
another train. In an action for damages 
defts. admitted negligence, but contended 
that the issue of the ticket created a special 
contract between themselves S& pltf. whereby 
their liability was limited to £100. Thect. found 
that pltf. must be taken to have been aware 
of the conditions indorsed on the back of the 
ticket. On the further question whether the 
terms of the contract applied to the particular 
journey : — Held : although the ticket the 
conditions on it had been drafted as applicable 
to a journey by a train coming under the co.’s 
. private Act, & contained no reference to such 
a journey as pltf.’s by a special train to a 
destination beyond twenty miles from London, 
yet, in the case of a passenger in the position 
of pltf., the conditions were a plain intimation 
that one condition on which the contract was 
made was that the co.’s liability should be 


PART V. SECT. 2, SUB-SECT. 11. 

p 1, — The form of 

oODtroot or shipping order used hjr a 
ry. 00 . in oonneotion with the trans- 
portation of live stock provided that 
an attendant should acoomnany the 
shipment, but should not nave the 
right to travel tree or at a rate leas 
than the ordinary fare, unless he bad 
signed the i^oial form of oontraot 
pmted on the baok of the shipping 
bill, whioh contained limitations as to 
olamis for personal infuries . sustained 
while travelling, jfn on action tp 
recover damages for Inlnries during 
transportation, due to the negllgenoe of 
the ry. oo.'ft sorvants : — Betd : the fact 
that the attendant had not paid any 
fare was due to the fact that the ry. 
00.^3 agent made no attempt to oollect 
the fare, Sc the ry. oo. was responsible 
for the omlsBion ; the attendant was 
a tuil-lafe passenger Sc not a trespasser 
Sc was entitled to recover damages. — 
Sthwaht t>. Gbanp Tbunx PACmo 


RT. Qo.* [19241 1 D. L. R. 881 ; 1 
W. W, R. 473.— CAN, 


s i. . 3 — ^When one entrusts 

himself or his property to another to be 
carried, there is an Implied contract 
that the traveller shall use ordinary 
care in the transport, Sc in the absence 
of specia] oiroumstanoee the fact that 
the passenger is the father of the driver 
has no s^rnifleanoe. — Eject v. EIby, 
[19301 3 D. L. R. 327 ; 05 0. L. R. 
232.— CAN, 


PART V. SECT. 2, SUB-SECT. 12. 
sm. Pasamger standing on pleUform of 
morning car*) — passenger who leaves 
his seat in a tramway car Sc goes on to 
the platform, while the car is m motion, 
is not necessarily guilty of contributory 
negligence should he meet with an acci- 
dent while on the platform, the (mestion 
depending in eacm case upon the par- 
tloulardmumatances. — B uc^nan v. 

8. 0. 658.— 

soot. 


part V. SECT. 8, SUB SECT. 1. 

651 iU. Another route 

idopted — lAability for excels fare .] — 

passenger after purchasing a tiokt t 
•roro Agra to M. ma Allgarb & C. 
lisoovorod that if be travelled beyond 
Aligarh & via O, he would reach his 
lestlnatlon more quickly than by the 
•oute indicated on the ticket, although 
le would be travelling by a longer 
•oute. He did travel accordingly & 
>n arrival at M. he was made to pay 
)xcese fare. On suit for ‘J 

7eld .* Indian Railways Coaching 
rarlff, r. 64, applicxl to a passenger whf> 
vas found travelling, either in- 
entlonally or by mistake, by a route 
>ther than that indicated on the i^ket 
t not to a passenger who hoa arrived 
,t his destination, Sc the case was 
■ovomod by r. 63 & the excess far© 
ros Justified.— SBw^RBTAJEtT oT Statu 
OR IltfDIA TN (DOtTNOtL V, MOgTI 

fANOHAR (1928), I. L. R. 61 All. 392,— 


9 
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limited to £100, & pltf. coxild recover no more 
than that amount. — H earn v, SoimiBRN Us, 
Co. (1926), 41 T. L. B. 305, 0. A. 

685c. Time limit for making claim.] — Pltf. was 
received by defts. under a contract to be 
cai’ried in one of their steamships. The con- 
tract contained a clause that the shipowners 
should not be liable for loss, damage or delay 
to a passenger or his baggage arising from the 
act of God, or from causes of any kind beyond 
the carrier’s control, even though ttie loss, 
damage or delay might have been caused by 
the neglect or default of the shipowners* 
servants. A subsequent clause provided that 
no claim imder the contract shoiid be enforce- 
able against the shipowners unless a written 
notice thereof was delivered to them within 
three days after the passenger should be 
landed from the steamer at the termination 
of her voyage. In the course of the voyage 
one of pltf.’s hands was injured by reason of 
the negligence of defts.* servants, but no 
written notice of any claim was given by pltf. 
within the time limited by the contract : — • 
Held: (1) the clause relieving defts. from 
liability for the negligence of their servants 
was valid & enforceable, but applying the 
ejusdem generis rule, the clause did not absolve 
defts. from liability for pltf.*s injury ; (2) as 
Itf. had failed to give any written notice of 
is claim within the time prescribed by the 
contract, he was not entitled to recover. — 
Jones v. Oceanic Steam Navigation Co., 
[1924] 2 K. B. 730 ; 93 L. J. K. B. 1053 ; 132 
L. T. 207 ; 40 T. L. R. 847 ; 69 Sol. Jo. 108 ; 
16 Asp, M. L. 0. 432. 

686a. Contract for voyage — Mistake as to nature of * 
voyage — Ratifleation.}— In Oct. 1933, pltf., 
a widow lady who since the death of her 
husband in 1929 had suffered from insomnia, 
nervous disorder, & heart trouble, wished to 
go to sea for a pleasure cruise. She called at 
the office of deft. co. & bought a ticket for 
a voyage to Australia & back on defts.* 
steamer O. She was under the impression 
that the voyage was to be a pleasure cruise 
& that she would have the benefit of the 
usual entertainments & shore excurmons 
which are arranged on pleasure cruises, but 
in fact the voyage was an ordinary voyage 
in the regular mail & passenger service 
between England & Australia. She embarked 
on the O. in duo course, & after the steamer 
had started she discovered that the voyage was 
not a pleasure cruise she asked the purser 
to make arrangements for her to bo put 
ashore & conveyed back to England. He 


suggested that she should go ashore at 
Toulon & return home by &ain through 
Prance, but as he could not undertake that 
deft. CO. would refund the money which 
pltf. had paid for her passage she decided to 
stay on board, & she accordingly travelled to 
Au^ralia & back. She then brought this 
action for damages for breach of contract. 
She had paid to deft. co. £140 for the return 
ticket to Australia & had paid a further £60 
as a deposit to cover incidental expenses 
during the voyage, & she said that owing 
to the circumstances of the voyage her health 
had become worse & she had been put to 
trouble & expense at the ports of call : — 
Held : although originally Che parties were 
not ad idem &; there was no concluded con- 
tract, when pltf. made up her mind to remain 
on board for the voyage to Australia & back 
instead of returning to England from Toulon 
she elected to affirm the contract which deft, 
CO. had in fact offered her, & as deft. co. had 
performed that contract the action failed. — 
MacMillan v . Orient Steam Navigation 
Co., Ltd. (1936), 40 Com. Cas. 182. 

688. Add, Annotation : — Retd. Penton v. Southern 
RaUway, [1931] 2 K, B. 103. 

689. Add, Annotations : — ^Distd. L’Estrange v. 
Graucob (P.), Ltd., [1934] 2 K. B. 394. Retd. 
Nunan v. Southern Ry. (1923), 130 L. T. 
131 ; Hearn" v. Southern Ry. (1925), 41 
T. L. R. 305. 

695. Add, Annotations: — Oonsd. Thompson v, 
L. M. & S. Ry, (1929), 98 L. J. K. B. 615. 
Retd. Nunan v. Southern Ry. (1923), 130 
L. T. 131. 

695a. Conditions ascertainable by 

reterence to time-table.] — Pltf., who could 
not read, had an excursion ticket taken for 
her by her niece on the face of which were 
printed the words : ** Excursion. Por con- 
ditions see back ** ; & on the back was a 
notice that the ticket was issued subject to 
the conditions in the deft. co.*8 time-tables & 
excursion bills. On the excursion bills 
excursion tickets were stated to be issued 
subject to the conditions shown in the com- 
pany’s current time-tables. The time-tables, 
which could be obtained for sixpence each, 
stated : “ Excursion tickets . . . are issued 
subject to the general regulations to the 
condition that the holders . . . shall have 
no rights of action against the co. . . . in 
respect of . . . injury (fatal or otherwise) . . , 
however caused.” A special jury found that 
an accident to the pltf. on the journey 


PART V. SECT. 3, SUB-SECT. 6. 

088 V. .J— HeZd in 

view of the smaUnese of the type in 
which the condition was printed & the 
absence of any device to draw attention 
to it, defts. had not taken reasonable 
moans to brinjf It to pursuer’s uotioe. — 
Williamson v. North of Scotland, 
ETo. Navigation Ck>., [1916J S. 0. 
654.--SOOT. 

p J, ,j — xn an 

action by a passenffer asalnst a ry. oo. 
to recover damages for personal Injury 
sustained by him while travelling on 
one of their trains, defenders main- 
tained that, under the contract of 
carriage, they were exempt from lia- 
bility. When the accident ooourred, 
pursuer was travelling on a “pleasure 
party “ ticket, issued at a fare less 
than the ordinary fare. The ticket 


bore on the front, in legible print, ** See 
Back,” & on the back, also in legible 

S rint, ** This tioket is issued subloct to 
ae Gtenoral Notices, lieETulations, & 
Condltious in the oo.’s current Time 
Tables & Bills.” Defenders’ current 
Time Tables contained a section headed 
“ General Notices, Regulations, & 
Ooudltlon,” which included a condition 
that the holder of a tioket issued at a 
fore loss than the ordinary fare should 
have no right of action against the oo. 
in respect of Injury, however caused. 
Pursuer admitted that he knew that 
there was printing on the back of his 
ticket, & that he must have read what 
was printed on the back of a similar 
ticket when travelling on previous 
occasions, but deponed that what he 
read had conveyed nothing to him : — 
Held: the condition formed part of 
the contract, in respect that the 

10 


reference of the ticket to the conditions 
In defenders* time tables was reasonable 
notice of their existence & terms, 8c 
further, as pursuer knew there was 
printing on the back of the ticket, 8c 
admitted that at some time he must 
have read the printing, he must be 
taken to have known that It referred 
to conditions. Defenders assoilxied. — 
Gray e. L. 8c N. E. Ry. Co.. [19301 
8. O. 989.-~SCOT. 


ql. .1 — Grand 

TRCTNK PACIFIO CkJAST S.S. Oo. V, 
StMPSON (1922). 63 S. c. R. 861 ; 66 
D. L. R. 614 ; [1922] 2 W. W. R. 320. 
—CAN. 


t I. B , P , Eriokson t>. Canapian 
Paotfio Rt. Oo., Walstbad r. Cana- 
dian Paotfto By. Oo. (Sask.), [19281 
1 D. L. R. 29 ; (19271 3 W. W. R. 749. 
-HDAN. 
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eovered by the excursion ticket was due to 
negligence on the part of deft. co. To pre- 
vent the case going back for a new trial, the 
jury were asked whether the deft. co. took 
reasonable steps to bring the conditions to 
the notice of pltf. & answered No,** & 
awarded damages. Argument was then 
allowed whether the jury could so find, &> it 
was held that as a matter of law when the 
ticket was accepted the contract was com- 
plete, & therefore there was no evidence on 
which the jury could find as they did : — Held : 
(1) the fact that pltf. could not read did not 
alter the legal position ; she was bound by 
the special contract maide on the excursion 
ticket on the acceptance of the ticket ; & the 
indication of the special conditions by 
reference to the time-tables was sufficient 
notice of their existence & contents ; (2) the 
question put to the jury for the sake of con- 
venience as to reasonable notice must be 
determined upon the law applicable to the 
conditions upon which the ticket was issued, & 
those conditions negatived the right of pltf. 
to recover damages. — Thompson v, London, 
Midland & Scottish Ry. Co., [1930] 1 K. B. 
41 ; 08 L. .T. K. B. 615 ; 141 L. T. 382, O. A. 

Annotations : — As to (1) Apld. Penton v. Southern Railway, 
n931] 2 K. B. 103. Generallv, Refd. Fosbroke-Hobbos u. 
Airwork, I^td. & British American Air Services, Ltd., 
[1937] 1 All E. R. 108. 

695b. Plaintiff unable to read.] — 

Thompson v. London, Midland Scottish 
Ry. Co., No. 696a, ante, 

695c. Whether question of law or 

fact.] — T hompson v. London, Midland & 
Scottish Ry. Co., No. 695a, ante, 

695d. .] — Defts., a railway co., 

issued to persons asking for tickets between 
certain hours of the day between certain 
stations return day tickets at a reduced rate, 
whether such rate was demanded or not. On 
the front of these tickets were the words, 
legibly & clearly printed in large letters, 
For conditions see back,** on the back 
was printed a condition exonerating the co. 
from liability for injury to the holder of the 
ticket, however caused. Pltf, asked for 
“ Waterloo return,” & was supplied with one 
of these tickets, which he accepted without 
objection. He was injured on the journey 
through the alleged negligence of defts.* 
servants : — Held : in the absence of proof 
that pltf. actually knew of this condition, 
defts. must show that they had taken 
reasonable steps to bring it to his notice, but 
on the facts there was no evidence for a jury 
that they had not done so, — Penton v. 
Southern Ry., [1931] 2 K, B. 103 ; 100 
L. J. K. B.'228 ; 144 L. T, 614 ; 76 Sol, Jo, 
100 . 

698. Add, Annotation : — Refd. Walpole v. Canadian 
Northern By., [1923] A. 0. 113. 

701. Add, Annotation : — Held. Symons v. Southern 
Ry. Co. (1935), 163 L. T. 98. 


703». .] — ^Metropolitan Ry. Co. v. 

Great Western Ry. Co. (1886), 3 T. L. R. 
113. 

704. Add, Annotations : — Refd* Paterson Zochonis 
V. Elder Dempster, [1923] 1 K, B. 420 ; 
Pratt V, Patrick, [1924] 1 K. B. 438. 

728* Add. Annotations : — Refd* Flint v. Lovell, 
[1935] 1 K. B. 364 ; Ley v, Hamilton (1934), 
151 L. T. 360. 

784. Add. Annotations : — As to (1) Consd. Smith r. 
Schilling, [1928] 1 K, B. 429. Refd. Ley t7. 
Hamilton (1934), 161 L. T. 300 ; Mechanical 
& General Inventions Co, v. Austin & Austin 
Motor Co., [1935] A. C. 346. 

725. Add, Annotation : — Refd. Baker v, Dalgleish 
Steam Shipping Co. (1921), 126 L. T. 482. 

733. Add. Annotations : — FoUd. Haynes v. Davey 
(1937), 26 Ry. & Can. Tr. Cas. 294. Apld. 
London, Midland & Scottish Ry. Co. v. 
Greaver, [1937] 1 K. B. 367. 

733a. .] — A i^assenger who travels 

upon a railway without paying his own fare 
but by producing the return half of a non- 
transferable return ticket issued to another 
person is guilty of the offence of travelling 
without having previously paid his fare & 
with intent to avoid payment thereof, 
though he did not know that the ticket was 
non-transferable & would not have used it if 
he had known. — Haynes v, Davey (1937), 
25 Ry. & Can. Tr. Cas. 294. 

753a. Transfer of non-transferable 

ticket*] — K, purchased for 10a. an excursion 
return ticket, which was not transferable. 
The ordinary single fare for the same journey 
was 23a. On arrival at his destination K. 
handed to G. the return half of his excursion 
ticket which G. intended to use to avoid 
payment of his fare. Informations were pre- 
ferred against K. & G., under the bye-law 
set out below, charging them respectively 
with having unlawfully transferred Sd un- 
lawfully received a partly used ticket. The 
bye-law provided : “ No person shall . . . 

transfer or receive any partly-used ticket 
' ... to or from any other person with intent 
that any person shall use the same for the 
purpose of travelling ... on the ry., unless 
the ticket shall at the time of issuing thereof 
purport to be transferable.’* The magistrate 
dismissed the informations on the ground 
that, as the bye-law was framed to cover 
cases where there was no fraudulent intent, 
it was void & ultra vires as being repugnant to 
the general principles of law : — JEleld : inas- 
much as the purpose of the bye-law was to 
prohibit transactions which must in general 
be fraudulent, the bye-law was a valid one. — 
London, Midland & Scottish Ry. Co. v. 
Greaver, [1936]13 AU^E. R. 333 ; 155 L. T. 
635 ; 100 J. P. 611 ; 63 T. L. R. 75 ; 80 Sol. 
Jo. 878, D. C. 


PART V. SECT. 4. 

699 11. — Negligence of laming 

company , \ — In an action as^net a 
redlway oo. to recover damap^ in 
respect of pecuniary loss & also for 
aomiumt pursuer averred that his son, 
while travelling as a passenger on 
defenders' railway from London to 
Glasgow, with the return half of a 
ticket purchased by him In Glasgow, 
was fatally injured as a result of an 


accident to the4rain, which occurred 
in England, & admittedly was caused 
by the negligence of defenders* ser- 
vants ; — : the rights of the 
parties fell to be determined In accord - 
anoo with the law of England, as the 
lex loci delidi , — Naftaun v, London, 
Midijlnd & Scottish Ry. Co., [1933] 
S. 0. 969.--SCOT. 

PART V. SECT* 6, SUB-SECT. 1. 

so* Putting communUxtiUm cord — 

11 


'leSescea— Compartment ova croxoded.^ 
. railway passenger who pulls tne 
roergency chain became he finds the 
omportment crowded beyond the 
rescrlbed limit commits no offence 
Oder Indian Railways Act, 1890, 
108, merely because ho does so for 
10 ttdclltional reason of obtaining the 
ames of certain passengers who used 
ijuslve language towards him. — 
MPKBOB t). POPATLAL BHAICHAND 
929), I. L. R. 64 Bom. 320.— IND 
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756. AM* Anrwt'Oiion : — -Consd, London Passenget 
Transport Board v. Summer (1935), 164 L. T. 
108. 

759. Add, Annotation: — Gonsd. London, Midland 
& Scottish By. Co. v, Oreaver, [1937] 1 K. B. 
307. 

764. Add, Annotation : — Refd« Poland v, Parr, 
[1927] 1 K. B, 236. 

766. Add, Annotation : — Held. Poland v. Parr, 
[1927] 1 K. B. 236. 

776. Add, AnnoicUiotia : — Held. Percy v. Olaagow 
Corpn., [1922 ] 2 A. 0. 299 ; Fisher v, Oldham 
Oorpn., [1930] 2 K. B. 364; Be Carroll, 
[1931] 1 K, B. 317. 

777. Add, Annotation : — Held. Percy v, Glasgow 
Oorpn,, [1922] 2 A. C. 299. 


781a. ^*3~Whei» a pamngeir on a 

tramcar makes a aufiloient proper tender 
of his fare An the conductor mistakenly 
refuses to accept it dc has him arrested under 
a bye-law, which authorises the conductor, 
if a passenger’s name or residence is unknown 
to him, to have the passenger arrested for 
evading payment, Ihe conductor’s employers 
are liable for the act of the conductor, whether 
he was or was not aware of the name dt 
residence of the passenger, inasmuch as the 
conductor’s act, although done mistakenly, 
is an act witMn the scope of his employ- 
ment. — ^Pbkoy V . Glasgow Oorpn., [1922] 
2 A. 0. 299 ; 91 L. J. P. O. 187 ; 127 L. T. 
601 ; 86 J. P. 201 ; 38 T. L. R. 722 ; 66 
Sol. Jo. 666 } 20 L. G. R. 606. 


Part VI. — Carriage of Passengers’ Luggage. 


Navigation Co. v. Paterson, Zochonis, [1924] 
A. C. 522. 


784. Add. Annotation : — Aa to {1) Held. Buckland 
V. B. (1933), 102 L. J. K. B. 404. 

786. Add. Annotation : — As io (1) Consd. Buck- 
land V. B, (1933h 102 L. J. K. B. 404. 

787, Add, Annota14<m. : — Aa to (1) Consd. Buck- 
land V. R. (1933), 102 L. J. K. B. 404. 

792. Add. Annotation : — Consd. Bucklimd v. B* 
(1933), 102 L. J. K, B. 404. 

795. Add, Annotation : — Hefd. Buckland v. B* 
(1933), 102 L. J. K, B. 404. 

796. Add. Annotation : — Consd. Buckland v. B. 
(1933), 102 L. J. K, B. 404. 

799. Add, Annotation : — Hefd. Buckland v. B» 
(1933), 102 L. .T. K. B, 404. 

800. Add. Annotation : — Hefd. Buckland v. R. 
(1933), 102 L. jr. K. B. 404. 

804a. Luggage put in luggage van — By order of 
official.] — Ehingeh v, South-Eastern <& 
Chatham By. Co. & Pullman Oar Co., Ltd., 
No. 861a, post. 

811. Add, Annotations: — -4a to (1) Retd. Elder, 
Dempster v. Paterson, Zochonis, Griffiths I 
Lewis Steam Navigation Co. v. Paterson, 
Zochonis, [1924] A. C. 622 ; Pratt v, Patrick, 
[1924) 1 K. B. 488; Halliwell r. Venables 
(1930), 99 L. J. K. B. 353. 

813. Add. Annotation : — ^Hefd. Elder, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam 


816. Add. Annotation :—As to (2) Retd. Buckland 
V. R. (1933), 102 L. J. K. B. 404. 

823. Add. Annotation : — As fo (3) FoUd. Vosper v. 
G. W. By. (1927), 137 L. T. 620. 

827a. Luggage put In compartment by porter — 
Passenger travelling In another compart* 
ment.] — Pltf,, who had a third - class 
ticket, got a porter to put his suit-case in a 
first-class compartment travelled in 
another part of the train, third class, with 
some friends whom he found on the train. 
At the end of the journey pltf.’s suit-case 
could not be fotind. In an action against 
the railway co. for its value : — Held : as the 
railway had failed to discharge the onm 
of proving that the loss of the hknd ‘ 
arose by reason of the negligence o? tSe 
passenger, pltf. was entitled to recover. — 
Vosper v. Great Western By. Co., [1928] 
1 K. B. 340 ; 97 L. J. K. B. 61 ; 137 L. T. 620 ; 

T. L. R. 738 ; 71 Sol. Jo. 605, I). ‘ 

829. Add, Annotation : — Aa to (2) Hefd. Buckland 
V, B. (1933), 102 L. J. K. B. 404. 

830. Add. Annotations: — Aa to (}) Hefd. Ehinger 
V. S. E. & 0. Ry. & Pullman Car Co. (1922), 
38 T. L. R. 678; Vosper v. G. W. By. (1927), 
137 L. T. 520. Aa to (2) Hefd. Ehinger v. 


PART V. SECT. 7. 


PART VI. SECT. 8, SUB-SECT. 2, 


b I. Refusal to obey con- 

ductor — unreasonable — Carrier 
liable ,] — Haines v, Britibh Colombia 
EijbOTRio Ry. Co. (1921). 70 D. L. H. 

30 B. O. R. S40.-~CAN. 
g I. — Removed exposing pas- 

senger to danger — Carrier liable.}-— 
Hows tJ. Niagara St. OATHARiNEe & 
Toronto Ry. Co., 119263 2 B. L. R, 
116 ; 30 Can. Ry. CaB. 96 ; 66 O. L. R. 
202 ; revsg., [19243 4 D. L. R. 339 ; 65 
O. L. R. 387.— CAN. 


m I, XUrnowd exposing pas- 

senger to danger — Ocorier liable.}— 
Howe v. Nuoaaa 8t. Catuahinkh &. 
Toronto Ry. Co., 119251 2 B. X. R* 
115; 80 Can. By. Caa. 95 ; 56 0. L. B. 
202.— CAN. 


PART VI. SECT. 3, SUB-S)BC0T. i, 

of. — - Bent hack hv miuming 
steamer after arrival dt destinatian— 
Carrier liable, 3— SMITH v. Union S.8. 
Co. (1922), 68 B. L. R. 483.— CAN. 


808 I. Luggage placed in compartment 
with passenger — Whether company liable 
— Rassenger leaving carriage wtih door 
open.} — Pltf. & her slater arrived at 
Enstoti Station of defts.* railway 
shortly after 6 p.m. in order to travel 
by the 6,10 p.m. train to H. Their 
luggage inolnded two dreseing oases 
wWch they directed a porter to put in 
a oarrlagp In which they had reserved 
seats. The porter carried out these 
Instmotions & placed pitf.'s dressing 
case on the rack of a ooirldor carriage 
which was about the middle of the 
tr«^. As the porter left, pltf. UfM 
down her oaee $c placed it on the seat. 
Having removed a book themfrom, the 
two iMdeB left the oarriage. without 
dosing the door, &: proofed to a 
bookstall on the platform about the 
end of the train. Upon their return 
seven minutes later pltf.^s dressing ease 
had disappoared : — Held : the onus of 
proving that the loss was due to 
negHgenoe on the part of the x»a8senger 

12 


lay upon the oo. Pltf,, by leaving her 
dressing case unprotected In a carnage 
with the door open, was not guilty of 
such negligence as would ekoneftte the 
00 ., who were, acoordingly, liable for 
the loss.^ — Carr v. London. Midland 
& SoomSH Ry. Oo. (1931), N. I. 94. — 
IR. 

PART VI. SECT, 7. 


8p, Luggage left with porter — JPas- 
sengeir telephoning for car. ]— A passenger 
arrived by train at a railway statton 
with heavy luggage in the van 5c 
lighter articles accompanying her In 
the compartment, AU the luggage was 
taken on a barrow by a porter to a 
cab-stand In the station, where the 
passenger eaq^eoted to be met by 
mends with a car. Sailing to find 
them, she went to telephone to 
leaving the luggage in charge of the 
porter along with her two young 
children. In her absencie, the porter 
left the luggage nnattend^ Sc a tmef 
having got lid Of the Ohfidren by a 
device, stole the lighter arikles. In 
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8. E. & 0. By. & BuHmaB Car Oo. (1922), S8 
T. L. B. 078. to (3) Oonsd. Biimger t), 
8. B. ^ C. By. A Fulbuaa Oar Oo. <1922), 38 
T. L. B. 078. 

SSI. Add, Anntdaiion : — Generally^ Held. Vospai 
V. G, W. By, (1927), 137 h. T, 520. 

83Sa. '8. P, Hajeirison v, Gbeia.t Western By. Co. 
(1876), 39 X P. 312. 

•.] — Pltf., who was a paa- 
senger with a ticket from Paris to London 
via Dover, ^ thence by the railway of deft, 
railway co., took, an additional ticket from 
the second defts., the Pullman Oar Co., for 
a Pullman car forming part of the train 
between Dover & London. The Pullman car 
ticket stated that the Pullman Oar Oo. * 
accepted no liability for passengers* luggage, 
A; that co. did all that was reaisonably 
necessary to bring this condition to pltf.’s 
notice. At Dover pltf. took a seat in the 
Pullman car, but an oflacial refused to allow 


at the end of the car. There was no evidence 
in whose employment the official was, or as 
to the exact r^ationship between the two 
deft. cos. On the arrival of the train in 
London the luggage was tmioaded by the 
Pullman car officials, but pltf.’s suit-case 
could not be found. In an action against 
both cos . ; — Held .* as a railway co. contracted 
as insurers of passengers* luggage except 
where the loss was caused by the passenger’s 
own default, the railway co. were liable, but 
as there was no evidence that lack of care, 
if any, by the Pullman Oar (Do.’s officials in 
unloading had contributed to the loss, the 
Pullman Car Co. were not; liable. — Ehingeb 
V, South-Eastern & Chatham By. Co. 
Pullman Oar Co., Ltd. (1922), 38 T. L. K. 
678 ; 66 Sol. Jo, 633. 

-.] — A special contract, 
entered into between a shipowner & a 
passenger by sea, contained a provision that 
the shipowner would not be answerable for 


loss of baggage “ imder any circumstances 
whatsoever :-^Held : such a stipulation 
covered the case of wilful default Jk mis- 


feasance by the shipowner*8 servants. — 
Taubman V, Pacific Steam Navigation Oo. 
(1872), 26 L. T. 704 ; 1 Asp. M. L. 0. 836. 
Amwtaiions CoMd. Price u. Union Lighterage C3o. (1904), 
73 L. J. K. B. 222 ; Travere v. Cooper. (19161 1 K. B. 73. 
Refd. Tlie Pearimoor, [19041 P. 


852. Add. Annotation Hefd. Albe- 

marle Supply Oo. V, Hind, [1928] 1 K. B. 307. 

868. Add, Annotation : — Apld. Thompson v. L. M. 
& S. By. (1929), 98 L. J. K, B. 61.5. 

864. Add, Annotation: — Aa to (1) Refd. Grein v. 
Imperial Aiiways, Ltd., [1936] 2 All E. R. 
1258. 

865. Add, Annotation : — Aa to {X) Hefd. Penton v. 
Southern Railway, [1931] 2 K, B. 103. 

857. Add, Annotation: — Aa fo (1) Retd. Brown v. 
Harrison, Hourani v. Same (1927), 137 L. T. 
549. 

858. Add, Annotaiiona : — Consd. Werner v, Det 
Bergenske Dampskibsselschaft (1926), 134 
L. T. 678. Refd. Elder, Dempster v. Pater- 
son, Zochonis, Griffiths Lewis Steam Naviga- 
tion Oo. V. Paterson, Zochonis, [1924] A. C. 
622. 

863. Add, Annotations : — Refd. L. & N. W. By. 
V, Neilson, [1922] 2 A. C. 263 ; Nunan v. 
Southern By., [1923] 2 K. B. 703 ; Buerger 
v. Cimard S.S. Co,, [1925] 2 K. B. 646 ; The 
Refrigerant, [1925] P. 130; H. M. P. 
Humphrey, Ltd. v, Baxter, Hoare & Co. 
(1933), 149 L. T. 603 ; Danneberg v. White 
Sea Timber Trust, Ltd. (1936), 1.54 L. T. 25 ; 
Ashby Tolhurst, [1937] 2 K. B. 242. 

866. Add, Annotations : — Consd. Ehinger v, 8. B. 
& C. By. & Pullman Oar Co. (1922), 38 
T. L. R. 678. Apld. Hearn v. Southern By. 
(1925), 41 T. L. B. 305. Consd. Thompson v. 
L. M. & S. By. (1929), 98 L. J. K. B. 615. 
Apld. L’Estrange v, Graucob (F.), Ltd., [1034] 
2 K. B. 394. Refd, Nunan v, ^uthem Bys. 
[1923] 2 K. B. 703. 


Part VII. — Carriage of Animals. 


885. Add. Annoiedion : — ^Refd. G. N. By. v. 
L. E. P, Transport A Depository, [1923] 2 
K. B. 742. 

899. Add, Annotation : — ^Hefd, G. N. By. v. 


L. E. P. Transport & Depository, [1922] 
2 K, B. 742. 

893. Add, Annotation : — Retd. G. N. By. v, 
L. E. P, Transport & Depository, [1922] 
2 K, B. 742. 


an action by the passenger Against the 
railway oo. : the co. was 

liable, in respect that its liability as 
oarrier of passengers* luggage lasted 
until the passeMer, using due diligence, 
had been afforded ,a reasonable 
opportunity of taMng deilrery of the 
luggage ; & heire it was not prored 
that the passenger had failed 
exerolae due diligene©.— P abkkr 
B, By. CJo., (1980) S. O. 829.- 

SCOT. 


to 


PABT VI. SBCT. 8, StTB-SEOT, 4. 

ai, — ^ Special coTittact.J — Bcld : It 
was a valid answer to Pltf. ’a a^on 
that she had assented to be bound by 
the csontract reliering the carrier from 
liabaity.— F snne^ v, UoTmim.h S.S. 
Oo. (1876), « Kftd* L. B. m.— IIFU>. 


d n, 
Dtxon V, 


jEhCHSEUSO NAYlOATtOM O©. 


(1889), 18 8. O. R. 704.— CAN. 

e 1. ,1 — Beld: pltf. was 

bound by the conditions.— wood v, 
Allan (1880), 13 N. S. R. (1 R. & G.) 
477 ; affd, (1882), 15 N. S. R. (3 
R. & G.y 211.— CAN. 

, _JeW.' pltf., a woman of 

scant eduoatioii & unaooustoxned to 
travel, was entitled to recover from 
deft. oo. notwithstanding a clause on 
her ticket Uniting defts.* liability, 
as the clause had been waived, & there 
was a speoiai oontraot. — Tolerton v. 

fARB 8.8. C5o.. (imi 3 I>. li. R. 
365 ; 2 W. W, n. 927 ; 83 B. 0. R. 
651.— CAN. 

PART VII. SECT. 1, SUB-SECT. 2. 


PAcnino Railway ( 1929), 1 


PART Vn. SECT. 3. 

r J. j\:o evidence as to cause of 

loss .] — In an action for damngos for 
the loss of three horses which died 
w^hil© in transit on deft-.’s mil way under 
a contract known as ** Live stock— 
Special Contract — Shipping Order, 
approved by the Board of llailvvay 
Comrs. for Canada : — 17 (id ' tliOTO 

being no cviden<.’e to eet^iblish the 
actual cause of the deaths, the fs^-ts 
dl8Clo.iOd pointed to the concJii^on 
that something beyond the control 
Of deft., rather than any fauJl on its 
oart, was the cause of the loss, Sc, 
therefore, under the terms of the con- 
tract deft, was not 
Canadian National Kys., [19333 3 
W. W. II. 615.— CAN. 

xff i. Animals dpina of arsenic 

poisoning .] — Action against deft. ty. 
oo. dtsmiu^, as there waa no.evidsinoe 
oonueoting the cause of injury with 
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Part VI 11.^ — Carriage of Explosives and Dangerous Goods. 


2 K. B. 742. Aa to (3) Retd. Traasoceanica 
Soc. Italiana di Navigazione Shipton, 
[1923] 1 K. B. 31. 


894. Add, Annotation : — Refd. McAlister (or Bono- 
ghue) V, Stevenson (1932), 48 T. h. R. 494. 

895. Add, Annotations : — Consd« G. N. Ry. v, 
L. E. P. Transport & Depository, [1922] 
2 K. B 742 ; McAlister (or Donoghue) v, 
Stevenson (1932), 48 T. JL, R. 494. 

896. Add, Annotations: — As to (1) Consd. G. N. 
Ry. V. L. E. P. Transport A Depository, 
[1922] 2 K. B. 742. As to (2) Folld. G. N. Ry. 
r. L. E. P. Transport & Depository, [1922] 


Part IX. — Measure 

905. Add, Annotations : — Consd. Simon v, Pawson 
A Leafs, Ltd. (1932), 148 L. T. 164. Refd. 
Patrick v, Russo-British Grain Export Co., 
[19271 2 K. B. 535 ; The Edison, [1932] P. 

52 ; The Arpad (1934), 50 T. L. R. 505. 

910. Add. Annoiations : — Consd. Patrick v, Russo- 
British Gram Export Co., [1927J 2 K. B. 536. 

Apld. Be Hall A Pirn’s Arbitration (1928), 139 
L. T. 60 ; Banco de Portugal v. Water! ow 
A Sons, Ltd. (1932), 48 T. L. R. 404 ; The 
Edison, [1932] P. 62. Consd. Simon v, Pawson 
A Leafs, Ltd. (1932), 148 L. T. 164 ; The 
Arpad (1934), 60 T. L. R. 605. Apld. Vaile 
Bros. V. Hobson, Ltd. (1933), 149 L. T. 283. 

Refd. Pinnock v, Lewis A Peat, [1923] 1 
K. B. 090 ; Riley v. Brown (1929), 98 L. J. 

K. B. 739 ; Herbert Clayton A Jack Waller. 

Ltd. V. Oliver, [1930] A. C. 209; Dobell 
(0. G.) A Co. V, Bai’ber A Garratt (1930), 

47 T. L. R. 60 ; British Russian Gazette A 
Trade Outlook, Ltd. v. Associated News- 
pai)er8, Ltd., Talbot v. Associated News- 
papers, Ltd., [1933] 2 K. B. 616; Flint 
V, Lovell, [1936] 1 K. B. 364 ; Haynes v. 


896a._ •] — Gkeat Noethbkn Ry. Go. v. L. E. P, 

Depository, IjTD*, No. 234a. 


896b. Goods unfit to travel — Liability of sender.] — 

Southern Ry. Co. v. Boots Pure Drug Co., 
Ltd. (1935), 79 Sol. Jo. 109. 


of Damages. 

Harwood, [1035] 1 K. B. 146; Millar’s 
Machinery Co., Ltd. v. Way (David) A Son 
(1936), 40 Com. Cas. 204 ; Archie Parnell A 
Alfred Zeitlin, Ltd. v. Theatre Royal (Drury 
Ijane), Ltd. (1936), 80 Sol. Jo. 284 ; Domine 
v. Grimsdall, [1937] 2 All E. R. 119. 

912. Add, Annotation : — Refd.' The Arpad (1934), 
60 T. L. R. 506. 

914. Add, Annotations : — Consd. The Edison, [1932 ] 
P. 62. Refd. The Arpad (1934), 60 T. L. R. 
505. 

918. Add, Annotaiions : — As to (1) Consd. The 
Edison, [1932] P. 52 ; Simon v, Pawson A 
I^afs, Ltd. (1932), 148 L. T. 154; The 
Arpad (1934), 60 T. L. R. 505. Refd. 
Patrick v. Russo-British Grain Export Co,, 
[1927] 2 K, B. 635. 

924. Add, Annotation : — Consd. The Arpad (1934), 
60 T. L. R. 606. 

980. Add, Annotation : — Refd. Aronson v. Molga 
Holzindustrio A,/G. Leningrad (1927), 32 
Com. Cas. 276. 


Part X. — Statutory Control of Carriers’ Business 


954a. Side entrance to — Refusal to re-open.j — In 

deciding an application for the provision of 
reasonable facilities under 1854 Act, s. 2, A 
of reasonable facilities A conveniences under 
1921 Act, s. 16 (1), the ct. must be satisfied 
that in refusing such facilities A conveniences 
the railway co, are acting without due regard 
to the proper discharge of their obligations, 
A the facility or convenience asked for will 
not be ordered where it is only for the benefit 


of a special class of persons who form a small 
proportion of the travelling public. Where 
it is sought to restore a former convenience 
A conditions have changed, there is nothing 
in the fact that it was afforded before, A the 
question will be decided on its merits. 

Therefore where an application was made 
for an order for the re-opening of a sub- 
sidiary side entrance to the station of the 
Midland Ry. Co. at N. which had been closed 


any aUenred negligence. & the canflo of 
the damage waa purely a matter of 
spooulatlon, — T ubnbr v, Canadian 
pAornr nr. Co.. [19221 2 W. W. R. 
85S ; 66 D. L. E. SI.— CAN. 


b i. Unless wrUten noHoe of 

claim given at poirU of deHiveryJl — 
Kkight-Watson Ranching Co. v, 
Canadian Pacific Ry. Co., [19211 
3 W. W. R. 788 : 62 D. L. R. 601 : 
15 Sajsk. L. R. 1.— CAN. 


PART IX. SECT. 1. 

frCl .] — ^Action against a ry. 

CO. for alleged shortageB In thirty-seven 


cars of giain loaded in bulk from 
elevators on private sidings & delivered 
at private sidings. The real dispute 
between the parties as to each car was 
as to the quantity (a) shipped, (b) de- 
livered at destination, (c) loss in transit, 
if any, & if any whether the shipper 
was to blame for the loss. The cars 
were all shipped under the uniform bill 
of lading for bulk grain : — Held after 
reviewing the method of weighing & 
billing the grain, It was not to be 
assumed on that aooount that the 
grain was not cikrefully weighed of 
that the ry* was charged with any 
worthwhile quantity as having been 
put into any oar which was not actually 
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{ )Ut into it, A the bills of ladhig largely 
ost their value as prirna fade evidence 
of quantities, A in aoobrdanoe with 
the real intention of the parties, should 
be considered rather as evidence only 
of approximate quantities shipped. — - 
Grain Claims Bureau, Ltd. A 
Federal Grain, Ltd. v, Canadian 
Pacific Ry. Co., [1936] 2 W. W. R, 17 ; 
2 D. L. R. 558.— CAN* 

PART X. 

For cases decided by the Board of 
Railway Commissioners for Canada, ase, 
peaera%. Railways. ToU XXXVIXl., 
im* 254^256. S75-87S. 



Vol. Vm.— Carriers. Cases 9fi4a— 1061a. 


in pursuance of a general policy of “ closed 
staiions adopted by the co., &< It was shown 
that only 16 per cent, of the passengers using 
the station, who^ere mahdy season &; weekly 
ticket holders, would be likely to use such 
entrance, & that no general public incon- 
venience existed, the ct- refused to make any 
order. — Nottingham Ooupn. v. Midland 
Ur. Oo. (1922), 128 L. T. 539 ; 67 Sol. Jo. 

404 ; 21 L. G. E. 71 ; 17 By. & Can. Tr. 
Cas. 72. 

956. Add» Annolaiion : — Consd. Nottingham 
Corpn. v. Mid. By. (1922), 128 L. T. 639. 

957. Add. Annotation : — As to (I ) Consd. Winsford 
Urban District Council v. Cheshire Lines 
Committee (1931), 21 By. & Can. Tr. Cas. 10. 

958. Add. Annotation : — As to (3) Consd. Notting- 
ham Corpn. V, Mid. By. (1922), 128 L. T. 639. 

960. Add. Annotations : — Consd. British Trawlers’ 
Federation, Ltd. v. London & North Eastern 
By. Co., [1933] 2 K. B. 14 ; Winsford Urban 
District (Council v. Cheshire Lines Committee 
(1931), 21 By. & Can. Tr. Cas. 10. Refd. 
Bournemouth -Swanage Motor Road & Perry 
Co. V. Harvey & Sons, [1930] A. C. 649. 

967. Add. Annotation: — As to (1) Dlstd. London 
& North Eastern By. Co. v. British Trawlers 
Federation, Ltd., [1934] A. C. 279. 

973a. Over land of third party — ^Not ordered.] 

— Held : a railway co. cannot be ordered to 
work a siding which trespasses on the land 
of a third party. — Stokes v. London, Mid- 
land & Scottish By. Co. (1932), 21 By. & 
Can. Tr. Cas. 30. 

976a. Refusal to accept privately owned 

wagons.] — Where a railway co. is always ready 
to provide an adequate supply of wagons for 
the conveyance of coal from stations on their 
system, their refusal of an application that 
they should accept privately owned wagons 
does not constitute a refusal to afford reason- 
able facilities for the receiving, forwarding, & 
delivery of traffic on their railway, or the 
subjection of appcts., or of the traffic in 
which they are interested, to undue or un- 
reasonable prejudice or disadvantage. — Chau- 
RiNGTON, Gardner, Lockett & Co., Ltd. v. 
Southern By. Co. (1926), 42 T. L. B. 768; 

19 By. &, Can. Tr. Cas, 1. 

980. Add. Annotation : — As to {I ) Consd. Charring- 
ton, Gardner, Lockett v. Southern By. (1926), 

42 T. L. B. 768. 

991a. Jurisdiction of Commissioners.] — ^By • 

rule 62 of the Railway & Caual Commission 
Buies any application to rescind an order 
of the Comrs. must be made within twenty- 
eight days after the said order has been com- 
municated to the parties unless the Comrs. 
think lit to enlarge the time. In 1931 the 
Comrs. allowed an application to be made 
to rescind an order made in 1891. In 1891 
the Comrs. ordered a railway co. to afford 
reasonable facilities for passenger traffic on 
a branch line which had been closed to 
passenger traffic. The railway co. complied 
with the order. In a later case between other 
parties it was held by the Ct. of Appeal that 
the Comrs. had no jurisdiction to make the 
order of 1891. In 1930 the railway co, again 
closed the line to passenger traffic. On an 
application by the urban council of the dis- 
trict for an order compelling the railway 
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co. to obey the order of 1891, & on a motion 
by the railway co. to rescind the order of 
1891 : — Held : the order of 1891, having 
been made without jurisdiction, must be 
rescinded. A facility which involves the 
railway co. which affords it in a loss is 
not reasonable. — Winsford Urban Dis- 
trict Council v. Cheshire Lines Committee 
(1931), 21 By. & Can. Tr. Cas. 10. 

1010a. To continue former iacillties — Pending 

decision as to rights of parties.] — Upon an 
application for an interlocutory injunction 
ordering that certain former facilities for 
receiving & running through passenger 
coaches should be continued pending a 
decision as to the r^hts of the parties ; — 
Held : this not being an application to 
restrain a threatened act, regard should be 
made to the balance of convenience, Sc upon 
the facts, no interlocutory order should be 
made. — Great Central By. Co. v. London 
& North Western By. Co. (1922), 17 By. Sc 
Can. Tr. Cas. 89. 

1015a. Necessity for submission to Rates 

Tribunal of schedule for standard workmen’s 
fares.] — Re Standard Charges Schedules, 
No. 1323a, post. 

1025. Add. Citaiion : — sub nom. B. v. Railway 
Combs., 46 J . P. 35. 

1043a. Amount fixed so as to allow rebate to be 
made.] — Coal was conveyed from two 
collieries over the lines of three railway cos. 
at a charge equal to the rate by an alternative 
route. A through rate was ultimately fixed 
at a sum of 2d. per ton in excess of the original 
charge, in order to allow one of the cos. to 
make a rebate of that amount in accordance 
with its practice with respect to other coal 
traffic. The new rate having been with- 
drawn, an application was made for a through 
rate equal to the original charge : — Held : 
(1) the question of rebate had been rightly 
excluded in fixing the amount of the though 
rate ; (2) the Railway Comrs. had power to 
apportion the rate in such a way that part of 
it would be finally handed over to the trader. 
— Glenavon Gabw Collieries, Ltd. v. 
Rhondda & Swansea Bay By. Co,, Great 
Western By. Co. Sc Barry By. Co. (1916), 
16 By. & Can. Tr. Cas. 65, C. A. 

1049a. Applicants not performing 

functions of ordinary railway company.] — 

Stocksbridge By. Co. v. Great Central 
xvY. Co. (1909), 18 By. Sc Can. Tr. Cas. 336. 

1051a. Congested route — Alternative route 

available.] — Held : (1 ) the proposed route was 
reasonable, Sc it was not sufficient to show 
that the receiving of the traffic in question 
would render a difficult task more difficult, 
unless such traffic would amount to an 
obstruction ; (2) it was material to consider 
whether the proposed route was the only 
available route pr whether there were other 
routes available ; (3) although an arrange- 

ment between railway cos, might be shown 
to be very widely accepttxl, it was not open 
to the ct. to reject evidence as to the proper 
terminal at any port of shipment. Deaune 
Valley By. Co. v. Great Northern By. 
Co. & Great Central By. Co., Lancashire 
Sc Yorkshire By. Co. v. Great Northern 
By. Co. Sc Great Central By. Co. (1914), 
15 By. & Can. Tr. Cas. 202 
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lOSSa. Terminal costs*] — D barke Vai^lby 

By. Co. v. Great Northern By* Oo* 
Great Central By. Co*, Lanoashhie A 
Yobkshibb By. Co. v. Great Northern By. 
Co. & Great Centrai* By. Co., No. 1051a, 
ante, 

1060a. Payment of rebate to trader.] — 

Glenavon Garw CoixiERiEe, Ltd. 
BhONDDA & SWANBEA BaY RY. Oo., GbEAT 
Western By. Co. & Barry By. Co., No. 
1043a, ante, 

1072. Add, Annotation: — Held. San di lands v, 
London, Midland & Scottish By. Oo. <1927), 
20 By. Can. Tr. Cas. 136. 

1077. Add, Annotation : — As to (1) Gonsd. Damps 
Selsk Svendborg v, London, Midland & 
Scottish By. Co. (1929), 20 By. & Can. Tr. 
Oas. 67. 

1080. Add. Annotations : — -4^ to (4) Reid. Bourne- 
moutli-Swanage Motor Boad & Perry Oo. v. 
Harvey, [1929] 1 Ch. 680 ; Parnworth v, 
Manchester Corpn., [1929] 1 K. B. 533. 

1096a. Regulation affecting one class of goods 

only — Lower rate necessary in public Interest.] 
— Port of Manchester Warehouses, Ltd. 
V. Cheshire Lines Committee, Great 
CENT itAL By. Co. <te Great Northern By. 
Oo., No. 1219a, post, 

1098. Add. Annotation: — As to (1) Refd. York 
Corpn. r. Leetham, [1924] 1 Ch. 557. 

1108. Add. Annotations : — Refd. Railways Act, * 

1921, He GirntJ Western By. Co.’s Application, 
[1933] 2 K. B. 391 ; Master Lightermen & 
Barge Owners Association v. Southern By. 
Co. (No. 2) (1934), 21 By. Can. Tr. Cas. 126. j 

1110. Add. Annotation : — Refd. Master Lighter- 
men k> Barge Owners Association v. Southern 
By, Co, (No. 2) (1934), 21 By, & Can. Tr. 
Cas. 126. 

1111. Add. Annotation: — Refd. Master Lighter- 
men & Barge Owners Association v. Southern 
By. Co. (No. 1) (1933), 21 By, & Can. Tr. 
Oas. 108. 

1115. Add. Annotation: — As to (1) Refd. Master 
Lightermen & Barge Owners Association v. 
Southern By. Oo. (No. 2) (1934), 21 By. & 
Can. Tr. Cas, 126. 

1122. Add. Annoicdion : — ^Refd. Master Lighter- 
men & Barge Owners Association v. Southern 
By. Co. (No. 1) (1933), 21 By. & Can. Tr. 
Oas. 108, 

1123. Add. Annotation : — As to (1) Refd. Master 
Lightermen ^ Barge Owners Association v. 
Southern By. Oo. (No. 1) (1933), 21 By. & 
Can. Tr. Cas. 108. 

1123a. Meaning of “ trader — Railway & Canal 
Traffic Act, 1888 (c. 26), s. 27.] — Master 
Lightef-men Sc Barge Owners Association 
V. Southern By. Co. (No. 2), No. 1166c, 
post. 

1124. Add, Annotation : — Gonsd. British Trawlers 
Federation, Ltd. v, London Sc North Eastern 
By. Co., [1933] 2 K. B. 14, 


1144. Add, Annotations : — Reid. Master Lighter- 
men Sc Barge C)wners Association Southern 
By. Oo. (No, 1) (1933), 21 By. Sc Can. Tr. 
O^. 108 ; Master l^htermen Sc Barge 
Owners Association v. Southern By. Co. 
(No. 2) (1934), 21 By. Sc Can. Tr. Oas. 126, 

1149. Add, Annotation; — 4« to (1) Refd. Master 
Lightermen Sc Barge Owners Association 
V. Southern By. Co. (No. 1) (1933), 21 By. 
Can. Tr. Oas. 108. 

1149a. .]— Master Lightermen Sc Barge 

Owners Association v. Southern By, Oo, 
(No. 2), No. 1166c, post, 

1166a. Wharfage.]— 'By its Act a canal co. 

was precluded from charging for wharfage 
in respect of private wharves constructed 
under provisioiis of the Act, which empowered 
adjoining owners to construct wharves on the 
banks of the canal. An oil co. acquired from 
the canal oo. land adjoining the canal bank, 
under three conveyances, by one of which 
they were obliged, Sc by anoUier empowered, 
to construct a wharf on a line beyond their 
boundary, so that the front part of the wharf 
should extend beyond the canal bank over 
the canal. On a wharf so erected the oil co. 
fixed a pipe Sc discharged oil in bulk from 
vessels lying in the canal. Competitors 
of the oil co. owning land that was near to but 
did not adjoin the canal obtained from the 
canal co. easements to erect valve houses 
the canal bank, & •discharged their oil in the 
same way. The canal co.’s sohed. of charges 
contained two classes of oil. As to the one 
it was stated that the rate was inclusive of 
charge for wharfage, as to the other, that 
the rate was for tolls only but that the use 
of the canal oo.’s wharves was free. The oil 
CO. & their competitors were charged the 
same rates, which were less than the maxi- 
mum tolls for the use of the canal : — Held : 
the oil co.’s Wharf was not a private wharf, 
to which the wharfage rate was inapplicable, 
firstly because it was constructed, not under 
the powers conferred by the Act on adjoining 
landowners, but under the obligations im- 
posed as part of the consideration for which 
the land was acquired ; secondly, because 
the wharf, extending over the canal, was not 
wholly constructed on the land of the 
adjoining owner; therefore, the oil co. was 
not unduly prejudiced by being charged the 
same rates as their competitors who did not 
own land adjoining the canal. The Com- 
mission found as a fact that the canal co. 
did not, in certain cases, charge for wharfage, 
though they charged an inclusive rate which 
covered the use of their wharves. — ^Anglo- 
On. Oo, V. Manchester Ship 
(1929), 20 By. Sc Can. Tr. Oas. 45. 

Anncitatim t — ^Reidi. Master Ligbtermea Sc Barge Owners 
Association v. Southern Ey.^. (No. 1) (1933), 91 Ey. Sc 
Oan. Tr. Oas- 198, 

— — .] — (1) Held by the Oomrs. 

where ah inclusive charge covers services 


PART X. SECT. 8, SUB-SECT. 

sa. Classification causinff ^ , 
ValidUv of fei/e-iow.l— -By Govomxnent 
BaUways Act, 1912, s. 24, the Ootnrs, 
are empowered to demand tolls in 
respect of goods carried upon the rafi^ 
ways, but subject to the provisions of 
the Act, such tolls shall be charged 
equally to all persons, Sc nUet the same 


rate In respeot of all goods of the same 
description ; — Held : certain bye-laws 
made in pursuanoe of the Act, which 
olasBlfied imported galvanised iron In 
a different olass to iron of a similar 
nature manufactured looaRy, & which 
presorfbed a toll of a id^dmr rate tat the 
Imported than for looimy manufactured 
iron of the nature referred to, were not 
Hakdy*^ Ltb. o. 
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Combs, fob Naw South 
(1928). 28 S. B. N, S. W 818; 45 
N. S. W, W. N. $2.— AUS. 

PART X. SECT. 8, SUB-SEOT. 8.— D. 

Dominion Utailwa^ Act, 1919. 9 , 8184 
R. (OiNAPlAltf PACIFIC JtT. Co, Z 

Mixabr) erSTANUSXA, {1923} tW*W. B. 
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in respect of whioli a railway oo. is bound 
to show no undue preference, then, if it can 
be shown that there is allowed out of the 
inclusive charge less for those services than 
is charged to complainants for the same 
services, an undue preference is made out. 
Therefore a cause of action was disclosed by 
an application which alleged that out of an 
inclusive charge made by the resps. for col- 
lection & dehvery by water of rah-bome 
traffic less was retained by resps. in respect 
of wharfage at a wharf where goods were 
loaded on to railway trucks than was charged 
to the applicants for the same wharfage ; 

(2) by the Ot. of Appeal such a question 
ought not to be tried on the pleadings because 
there mi^ht be disclosed at the trifid noaterial 
facts which had not been disclosed on the 
pleadings. — -Master Lightermen & Barge 
Owners Association v. Southern Ry. Co. i 
(No. 1) (1933), 21 Ry. & Can. Tr. Oas. 108. 

-.] — Resps. made fim inclusive 
charge of S«. lOd. for collection & delivery 
by lighter on the Thfiunes. This charge 
covered lighterage by resps.* accredited 
fitgents & also wharfage at the waterside 
station where the trfiffiio waa lofiuled & un- 
loaded. Resps. paid their agents 2a. lOd. 
for the lighteritge & retfiiined la. for the 
wharfage. For the Sfiune whfiurffiige the 
resps. charged la. 6d. to appcts., who were 
lightermen competing with resps.* agents. 
The Oomrs. found as a fact that this dis- 
crimination, which they assumed to be a 
preference of reaps.’ agents aigainst appcts., 
Wfiis necessary for the purpose of preventing 
the tiaffic collected Sc delivered by resps.* 
agents from being transferred from reaps.* 
railway to rival carriers by road : — HM : 
(1) it was in the public interest that this 
traffic should be retained by the resps. in- 
stead of being cfiu^ried by road ; (2) the 

following facts were properly taken into 
account by the Oomrs. in deciding that the 
preference was not undue, viz., that a similar 
system Imd been enforced for forty yefiirs by 
other rfiulway cos. owning other whfitrves 
on the Thames ; in consideration of the 
preference resps.’ agents iad submitted 
themselves to a system of control which wfibs 
an fiidvantfiige to resps. ; the effect of the 
preference & the consequent monopoly of 
reaps.* agents had been to augment reaps.* 
traffic, & at the same time to render the 
working of it cheaper & more efficient, & to 
minimise delays Sc demurrage charges. 

(3) Per Maugham, L. J. : Trader ” in Rail- 
way & Canal Trfiiffic Act, 1888 (c. 26), s. 27, 
includes a rivfid carrier. — ^Master Lightermen 
Sc Barge Owners Association v. Southern 
Ry. Co. (No. 2) (1934), 21 Ry. & Can. Tr. 
Oas. 126. 

Anmciation: — Ab to (1) Held. Axdd v. London, Midland & 
Soottish By. Co. (1935), 32 By. Sc Can. Tr. Oas. 239. 

need. Rebate on sidings rate.]— Upon a com- 
plaint of undue preference it was fitdmitted 
that appcts., whose works at S. were connected 
by a private siding with defts.* railway, paid 
the same rates as if their triffic used thfiit 
station, while two of their competitors, whose 
respective works at B., ten miles from S., 
were also connected by private sidings with 
defts.* railway, received a rebate of 2id. 
per ton off the B. station rates on traffic 
similar to that of appcts. Appcts. called no 
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evidence. The railway co., while submitting 
that the anus of proof had not shifted on them 
under 1888 Act, s. 27 (1), called evidence Sc 
put in tables bcused on the Pidcock principle 
with the object of showing that the vsdue of 
the private siding services rendered to appcts 
at S. was in excess of the amounts included in 
their rates for station terminals at that station 
^ fidso of the value of the respective private 
siding services rendered to appcts.’ com- 
petitors at B. fidter cdlowing for the rebate ; — 
aeld : without deciding whether the onus 
had shifted to the railway co., but inclining 
to the view that it haul, the Pidcock principle 
had been properly applied in the dissection 
of the respective rates, Sc there was no pre- 
" ference of appcts.* competitors. — Prentice 
Brothers, Ltd. v. London Sc North Eastern 
By. Oo. U926), 18 By. Sc Can. Tr. Oas. 177. 

1167. Add, Annotation: — As to (1) Refd. Master 
Lightermen Sc Barge Owners Association 
V. Southern Ry. Co. (No. 1) (1933), 21 Ry. 
Sc Can. Tr. Cas. 108. 

1169. Add, Annotation : — As to (3) Refd. Oharring- 
ton, Oaxdner, Lockett v. Southern By. (1926), 
42 T. L. R. 758. 

1171. Add, Annotation: — Refd. Prentice t7. L. 

N. E. By. (1925), 18 Ry. Sc Can. Tr. Cas. 177. 

1175. Add, Annotation : — Refd. Sandilands v, 
London, Midland Sc Scottish By. Oo. (1927), 
20 Ry. Sc Can. Tr. Oas. 136. 

1175a. Adoption of exceptional rates.]- 

Port of Manchester Warehouses, Ltd. v, 
Cheshirb Lines Committee, Great Central 
By. Co. & Great Northern By. Co., No. 
1377a, post. 

1178. Add, Annotation : — Refd. Master Lightermen 
Sc Baj*ge Owners Association v. Southern Ry. 
Oo. (No. 2) (1934), 21 Ry. & Can. Tr. Gas. 126, 

1184. Add, Annotation : — As to (1) Consd. Port of 
Manchester Warehouses v, Cheshire Lines 
Committee, G. O. Ry. Sc G. N. Ry. (1922), 17 
Ry. Sc Can. Tr. Oas. 64. 

1192. Add. Annotation : — As to (1) Refd. Re Great 
Western Railway Co.’s Application, [1933] 2 
K. B. 391. 

1193. Add, Annotations : — As to (1) Consd. Prentice 
V. L. Sc N. B. Ry. (1925), 18 Ry. & Can. Tr. 
Oas. 177, Refd. Port of Manchester Wstre- 
houses V, Cheshire Lines Committee, G. C, By. 
Sc G. N. By. (1922), 17 Ry. & Can. Tr. Can. 64 ; 
Mfibster Lightermen Sc Barge Owners Associa- 
tion V. Southern Ry. Oo. (No. 2) (1934), 21 
By. Sc Ofim. Tr. Oas. 126. 

1194. Add, Annotation: — to (1) Refd. Master 
Lightermen Sc Bfiirge Owners Association 
V, Southern Ry, Oo. (No. 2) (1934), 21 Ry. 
Sc Can. Tr. Cas. 126. 

1205* Add, Annotation :-^enerally, Refd. Be 
Great Western Rfdlway Co.’s Application, 
[1933] 2 K. B. 391. 

1219a. Injunction — Rato quoted but not 

actually made.] — Appcts. were owners of a 
bonded warehouse situated in Traflord Park, 
Manchester, in close proximity to, but not 
on, the premises of the Manchester Slup 
Canal Oo. The latter co. also owned a similar 
warehouse within their dock area at Man- 
chester. A large consigxment of cigarettes 
Wfiu 9 conveyed over the Ship Canal to appcts.* 
warehouse, Sc was thence consigned to London 
over the railways of reap, cos., who charged 
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a pate of 107s. per ton in two-ton lots, this 
being the ordinajy Manchester town rate, 
whereas for similar traffic consigned from 
the warehouse of the Ship Oanal Oo. they 
quoted a rate of 54«. 6d., the latter being the 
Liverpool to London rate, which was governed 
by competitive shipping rates- Upon a 
complaint that the .Manchester Ship Canal 
Co. were being unduly preferred the above 
difference in rates was sought to be justified 
by the railway cos. on the ground that, the 
ports of Manchester «fc Liverpool being in 
competition, the lower rate was necessary in 
order to secure for Manchester in the public 
interest traffic which otherwise would go to 
Liverpool, & that the only practical way in 
which to distinguish between goods con- 
signed from Manchester Town & Manchester 
Port respectively was to draw a line between 
goods on the premises of the Ship Canal Co. 

& those which had passed out of the control 
of that CO.: — Held: (1) both rates were 
pi*operly charged under the circumstances, &: 
the difference between them was justified ; 
(2) where a railway co. quotes a rate con- 
stituting an undue preference & asserts a 
right & intention of charging the same the 
ct. has jurisdiction to interfere by injunction 
without waiting till such charge is actually 
made, — Port of Manchester Warehouses, 
Ltd. V. Cheshire Lines Oomjmlitiee, Great 
Central Ry. Oo. & Great Northern Ry. 
Co. (1922), 17 Ry. & Can. Tr. Cas. 54. 

1224a. .] — Held : “ the discovery 

by the party aggrieved of the matter com- 
plained of in 1888 Act, s. 12, means dis- 
covery of the preferential treatment of 
complainant’s competitor, & not discovery 
of the evidence by which the complaint can 
be substantiated. — British Reinforced 
Concrete Engineering Co., Ltd. v. London 
& North Eastern Ry. Co. (1928), 20 Ry, 

& Can. Tr. Cas, 78. 

1236. Add, A nnoiation : — Refd. Oharrington, 
Gardner, Lockett v. Southern Ry. (1926), 

42 T. L. R. 768. 

1237a. Continuance ol fixed rate — Under sub- 
sisting agreement — What amounts to agree- 
ment.] — An undertaking given by a railway 
co. during parliamentary proceedings in 
connection with an Act not to disturb existing 
fares for a limited period ; — Held : not an 
agreement fixing those rates within 1921 Act, 

8. 34. — Southend Corpn. v, London Mid- 
Land Scottish Ry. Co. (1927), 19 Ry. & 
Can. Tr. Oas. 216. 

1237b« .] — (1) A colliery co. agreed 1 

with a railway co. that in consideration of the 
colliery co. sinking a pit the railway co. would 
build a railway & would charge for the coal 
conveyed from the pit to the port of shipment 
rates as low per ton per mile as the rates for 
the time being charged by the railway co. 
for coal to or from the said port to or from 
any colliery in Glamorganshire. In pur- 
suance of this agreement a charge of 6.923d. 
was made from before 1914 to Jan. 1920, 
when, in consequence of the imposition of a 
fiat rate addition by the Minister of Trans- 
port the mileage rate of the said charge so 
increased came to exceed the mileage rate 
of the charges, similarly increased, for coal 
from more distant collieries to the same port : 

by the Kates Tribunal the charge 
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of 6.923d. was fixed under a statutory a^ee- 
ment & originally fixed for valuable considera- 
tion. 

(2) An assignment of the goodwill of a 
business “ all other protected rights & 
all other hereditaments, effects & things not 
capable of delivery by hand held relating to 
or enjoyed or exercised in connection with 
the said business ’* transfers the benefit of 
an agreement for a railway rate. 

(3 ) An a^eement which has been assigned, 
but incompletely for want of notice, is a sub- 
sisting agreement within sect. 34 (2) of Rail- 
ways Act. 

(4) The jurisdiction of the Rates Tribunal 
under sect. 34 (2) of the Railways Act is to 
contimie charges, but not so as to override 
the repeal of agreements for charges effected 
by sect. 34 (1). Consequently, an agree- 
ment that a colliery co. shall have as low a 
rate per ton per mile as any other colliery 
cannot be continued. 

(5) The adjustment prescribed by sect. 34 (2) 
means that the adjusted charge is to bear the 
same relation to the general charges made on 
the appointed day as the charge to be con- 
tinued bore to the general charges made on 
Aug. 4, 1914, — ^Powell Duffryn Steam 
Coal Co. v. Great Western Ry. Co. (1935), 
22 Ry. & Can, Tr. Cas. 187. 

1237c. What is a fixed rate.] — A rate 

which beArs a fixed relation to an ascertain- 
able standard is a fixed rate, though it may 
vary in actual amount from time to time, 
& such a rate should be continued after the 
appointed day, if made under an agreement 
for valuable consideration, under 1921 Act, 
s. 34. — Cardiff Collieries, Ltd. v. Great 
Western Ry. Oo. (1927), 19 Ry. & Can. Tr. 
Oas. 202. 

Annotations : — FoUd. Forest of Dean Freighters* Assocn. v. 
Great Western Ry. Oo. (1928), 20 Ry. & Can. Tr. Oas. 13. 
Consd. Powell DuJfryn Steam Coal Co. v. Great Western 
Ry. Co. (1935), 22 Ry. & Can. Tr. Oae. 187. 

1237d. .]— He/d ; although a fixed 

quarterly allowance when distributed over 
a fluctuating quarterly traffic 3 rielded a 
varying tonnage charge, nevertheless inas- 
much as sums payable under an agreement 
& ascertainable with reference to a fluctuating 
standard may be considered os fixed by that 
agreement, the charges payable by appcts. 
under the agreement in question were special 
charges fixed by a subsisting agreement for 
valuable consideration ^ should be continued 
under 1921 Act, s. 34. — R. dc W. Paul, 
Ltd. V , London & North Eastern Ry. Oo. 
(1927), 19 Ry. & Can. Tr. Oas. 228. 

12376. Under special statutory provision — 

What amounts to special statutory provision.] 
— Southend Corpn. v, London Midland & 
Scottish Ry. Co. (1927), 19 Ry. & Can. Tr. 
Oas. 216. 

1287!. — .] — A bill was promoted in 

Parliament to empower two railway com- 
panies to purchase iointly the railway of a 
third company. Petitioners against the bill 
withdrew their opposition in consideration 
of the promoters a^eeing to the insertion of 
a clause limiting the charging powers on the 
line proposed to be purchased. The biU with 
the clause so inserted was .passed into law : — 
Held : charges were thereby fixed under a 
special statutory provision, & were oj^nally 
so fixed for valuable consideration.-— P obbst 
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OS’ Dean PBHSiaHTBRS* Assoon. v. Great 
Western Ey. Co. (1928), 20 By. & Can. 
Tr. Oas. 13. 

12$7g. Ori^nally fixed for valuable considera- 

tion — What amounts to.]-— Forest of Dean 
Freighters’ Assoon. v. Great Western 
By. Oo„ No. 1237f, ante. 

1237h. -- — ♦] — Powell Duppryn 

STBAJtf Coal Co. v. Great Western By. Co., 
No. 1287b, ante. 

12S7j. Extent of Jurisdiction of Rates 

Tribunal.] — Powell Duppryn Steam Coal 
Co. V. Great Western By. Co., No. 1237b, 
ante. 

1237k. Railway Freights Rebates Scheme — Re- 
view,] — Be Bailway Freight Kebateh 
Scheme (1936), 25 By. & Can. Tr. Oas. 148. 

1243. Add. Annotation : — Refd. Bownson, Drew 
& Clydesdale v, G. W., L. M. & S., L. & N. E. 
& Southern Bys. (1928), 19 By. & Can. Tr. 
Oas. 236. 

1245a. Rolling stock •’—Transit of empty 
wagons needing repair on change of owner- 
ship,] — Under the heading “ Bolling Stock '* 
of the “ General Bailway Classification of 
Goods, 1921,” if there is a transit because of a 
change of ownership or because of a change 
in the sphere of operations, the full rate for 
the conveyance of empty wagons is charge- 
able ; if the cause of the transit is repairs 
only, the half -rate is chargeable ; if the 
repairs are only an accompaniment of the 
transit due to change of ownership, the full 
rate is chargeable. — London, Midland & 
ScoTrisH By. Co. v. Ince Wagon &; Iron- 
works Co,, IjTD. (1924), 131 L. T. 229 ; 40 
T. L. B. 651, C. A. 

1245b. “Pipes, rain water & their connections, 
cast iron or steel “ — Include rain water pipes 
adapted for other purposes,] — Bownson, 
Drew & Clydesdale v. Great Western, 
London, Midland & Scottish, London & 
North Eastern &; Southern By. Cos. 
(1928), 19 By. & Can. Tr. Cas. 235. 

12450. “ Coal “ — Coal, coke & patent fuel.] — 

Be National Gas Council op Great 
Britain & Ireland’s Appeal (1927), 19 
By. & Can. Tr. Oas. 163, O. A. 

1245d. “ Castings, Iron or steel of light type 

Includes cantilever wall brackets.] — Small 
cantilever wall brackets, constructed so that 
one end of the top bar is let into the wall, 
are not “ cantilevers, iron or steel, as girders,” 
class 7, but “ castings, iron or steel of light 
type,” classes 18 to 17. — Amalgamated By. 
Cos. V. Associated Builders’ Merchants, 
lm>, (1980), 20 By. & Can. Tr. Oas. 102. 

1245e. Railway motor carriages fitted with electric 
motors.] — ^A railway coach fitted with an 
electric motor which derives its power from 
a generating station is a ” railway motor 
carriage with en^e combined running on its 
own wheels ” & not a “ railway vehicle 
running on its own wheels.” — ^Amalgamated 
By. Co.’s v. Bailway Carriage & Wagon 
Builders (1933), 21 By, & Can. Tr, Cas. 168, 

1245f . ^ ‘ Glassware.” ] — Oven - table glassware, 


machine-made, but designed to resist great 
heat, is not ” glassware . . . common, ma- 
chine-made, Class 16c ” but is ” glassware 
. . , Class ISg.” — ^Amalgamated By. Cos.* 
V . British Heat- Resisting Glass Co,, Ltd. 
(1936), 25 By. & Can. Tr. Cas. 1. 

1245g. “ Extracts & essences for human food.”] — 

A railway co. carried Virol under Class 3 
as an article not specified in the classifica- 
tion : — Held : Virol was a mixture of different 
component parts i*ather than an extraijt or 
essence, &, as it did not come clearly within 
the expression ” extracts essences for 
human food,” the railway co. must continue 
to carry it under Class 3 as being unclassified. 
— Bovril, Ltd. <& Virol, Ltd. v . Great 
Western By. Co. (1904), 12 By. & Can. Tr. 
Cas. 151. 

1245h. Alteration — When granted.] — The stand- 
ard charges based on the classification 
are not intended to be the equivalent of the 
services rendered in each particular case. 
They are overall charges which the cos. are 
prepared to make in all the circumstances of 
aU the articles in the classification. The cos. 
may make more profit out of one carriage 
than another. That alone is not a ground 
for transferring the article which is carried 
at the greater profit into a lower class. — 
WooLwoRTH & Co. v. Amalgamated By. 
Coe. (1930), 20 By. & Can. Tr. Cas. 149. 

1245J. Publication — Addition of explanation to 
statutory classification.] — By 1921 Act, s. 28, 
the Bates Tribunal have jurisdiction to deter- 
mine any question as to the class in which 
any article is classified, & by sect. 64 the 
railway cos. are required to keep for sale 
printed copies of the general cla45sincation for 
the time being in force. The railway cos. 
kept for sale two copies, one a literal copy, 
known as the Statutory Classification, in 
which the different articles appeared accord- 
ing to their class, & another, a copy known 
as the Working Classification, in which the 
different articles appeared in alphabetical 
order followed by the number of the class to 
which they belonged. In the Working 
Classification were numerous explanatory 
entries inserted by the railway cos. but not 
found in the statutory copy. On an application 
to incorporate into the Statutory Claiwification 
the explanations in the Working Classifica- 
tion : — Held : granting the application, that 
the railway cos. had not contravened the 
provisions of 1921 Act, s. 64. — Amalgamated 
By, Cos. v. London Chamber op Com- 
merce (1930), 20 By. & Can. Tr. Oas. 157. 

1246a» On rejection of goods by consignee,] — A 
contract of carriage of goods in a co.’s wagon 
to a private siding does not terminate until 
the wagon is returned empty by the consignee 
to the railway co. Where a consignee rejects 
a consignment delivered to him in a co. s 
wagon at his private siding, the services f)f 
bV uhng the wagon back to the station & then 
accommodating it while the instructions of 
the consignor as to its disposal are obtained, 
& also the service of hauling the wagon back 
to the private siding, where the iii^tructiorw 
are to redeliver the consignment, are aU 
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eb. ** Scrap iron.**] — BaiCKW & 
Turivas V . C. P. (Out.), [1929] 1 
I>: L. B. 60# ; 36 0. B. a lil.— CAN 
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mrricm muler^ foi^ the comeiadf^w^ the 
ccsieiguoir withm jpam* 5 txt the BcML^ to the 
ilfttes A; Qim^fir«e 0i?dei*8* Tim ^okm^ for 
, mak wee therefore WM)V^rible from 

^ do»ei|mor^ laoth uadpp the hoal^t wh^ 
me note provloee that all 

oifcgSegAife to he paid by tht consiitnor & 
wtee A Chargee Order.— L onpon 
S aOOThN By, Co, e, Beahams 
O m), 21 »y. k Cao. Tr. Oas, 1, 

Itexidtot Is eaiiseet! 0 s with sldlsgs— When 
bento Sc end*,]— ( l ) The EaUway 
Bate* Tribxmal> on a modification of standard 
ohargee under sect, 36 of 1921 Act, fixed 
standard charges for services performed by 
the CO, at the beginning & end of transit i — 
Meld : such standard charges were applicable 
to services at or in connection with private 
sidings, & a rate or charge being thereby 
otherwise provided for such services the 
Tribunal h^ no jurisdiction to fix a reason- 
able charge for them under para. 11 (1) (i.) of 
Sched. V, of 1921 Act. 

(2) The Tribunal having in fact fixed a 
standard charge for private siding services 
the question whether it ever had power so 
to do could not be entertained on an applica- 
tion to fix reasonable charges for private 
siding services. 

(3) In applying sect. 40 of 1921 Act to 
exceptional rates for traffic which has beer 
tran^erred from one class to another, the 
disintegration is to be made by reference to 
the standard rate to which the exceptional 
rate is for the time being exception^, not 
by reference to the standard rate out of which 
the exceptional rate was originally carved. 

(4) A railway co. granted a rate by pas- 
senger train from private siding to private 
siding : — Held : conveyance began & ended, 
not at the private siding, but in the station 
at the point where the traffic was attached to 
or detached from the passenger train. — 
Nestjubj & Anglo-Swiss Condensed Milk 
Co. V, London, Midland & Scottish By. 
Co. (1934), 22 Ry. & Can. Tr. Cas. 61. 

1268. Add. Annotation : — Generally, Refd. Master 
Lightermen & Barge Owners Association 
V. Southern Ry. Co. (No. 1) (1933), 21 Ry. 
& Can. Tr. Cas. 108. 

1276. Add. Annotation : — As to {!) Refd, Nestle & 
Anglo-Swiss Condensed Milk Co. v. London, 
Midland & Scottish Ry, Co. (1934), 22 Ry, & 
Can. Tr. Cas. 61. 

1285. Add. Annotations : — As to (1) Refd* G. W. 
Ry. V. Laing (1922), 39 T. L. R. 93 ; Trans- 
oceanica S^, Italiana di Navigazlone v. 
Shipton, [1923] 1 K. B. 31. 

1286. Add. Annotations: — As to (1) Refd. Trans- 
oceanica Soc. Italiana di Navigazione v. 
Shipton, [1923] 1 K. B. 31; Be Standard 
Charges (Collection & Delivery) (1925), 19 
Ry. ^ Can. Tr. Cas. 63. As to (2) Consd. 
G. W. Ry. V. l^g (1922), 39 T. L. R. 93. 

1287. Add* Annotations: — Consd. G. W. Ry. v. 
Laing (1922), 89 T. L. R. 93. Refd. Trans- 
oceanioa Soc, Italiana di Navigazione v. Ship- 
ton, [1923] 1 El. B. 31 ; Prager v, Blatspiel, 
Stamp & Heacook, [1924] 1 K. B. 566; 
Damps Sel^dc Svendborg v* London, Midland 
& Scottish Ry. Co. (1029), 20 Ry, ^ Can. 
Tr. Cas, 67. 

1287a. Stevedoring,] — The London & North 

Western Ridlway Co^ (Rates & Chaiges) 


Ordwp Cbnfirma^on Act« rating the 
Railway dt Canal Traffic Act» ebufirms the 
Order as set out in the Sched. By' para. 21 
of tire Sched., nothing therein contained shal] 
alteet the right of the oo. to make any charges 
which they are authorised by hny Act of 
Parliament to make in respect of any accom- 
modation or servioes provided or rendered 
by the co. at or in connection with docks or 
shipping places, &i by para. 20 of the Sched. 
the term “ railway ’’ means any railway or 
steam tramway over which the co. conveys 
merchandise, & in respect of which no maxi- 
mum rates charges other than those 
authorised in the Semed. are for the time 
being authorised by Parliament. By Pt. IV, 
of the Appendix to the Sched. the co. may 
charge such reasonable sums as they thinlc 
fit for any accommodation or services rendered 
within the scope of their undertaking by the 
desire of a trader, & in respect of which no 
provisions are made by the Sched. ; — Held : 
(1) in construing the Sched. the definition 
of “ railway in para. 26 of the Sched. is 
to be applied, not the definition in sect. 3 
of 1873 Act ; (2) the work of stevedoring is 
incidental to the undertaking of a dock 
owned by a raOway co. ; (3) in doing the 
work of stevedoring a railway co. is not 
bound by the limitations of Pt. IV. of the 
Appendix to the Sched., &, in the absence of 
any other restrictive enactment, may con- 
tract as they please. — Damps Selsk Svend- 
BORG V. London, Midland & Scottish Ry. 
Oo. (1928), 20 Ry. & Can, Tr. Cas. 67. 

1307. Add. Annotation : — Refd. Re Great Western 
Railway Oo/s Application, [1933] 2 K. B. 391. 

1316. Add. Annotations: — Refd. Bede Steam Ship- 
ping Co. V. Bunge y Born, Limitada 8. A. 
(1927), 43 T. L. R. 374 ; Wales v. Iron Trades 
Employers* Assocn. (1928), 21 B, W. C. C, 
316 ; Great Western Ry. Co. v. Boon (1928), 
20 Ry. & Can, Tr. Cas. 63. 

1316a. .] — Great Central Ry. Co. v. 

Swann (1913), 48 L. Jo. 47. 

1818. Add, Annotation : — Refd. Great Western 
Ry. Co. V, Boon (1028), 20 Ry, & Can. Tr, 
Cas. 63. 

1323. Add. Annotations : — Refd, Griffiths v. Stude- 
bakers, [1924] 1 K. B. 102 ; K. v. Leinster, 
[1924] 1 K. B. 311. 


Sect. 6.— EXCEPTIONAL RATES AND FARE 

(Vol. VIII., p. 207). 

Id23a. Under 1021 Act — Meaning of ** standard ” 
& << exceptional.’*] — ^The expression stan- 
dard ” as applied to charges in Part III. o 
the above Act is the correlative or com- 
plementary term to “ exceptional,*’ there 
being therefore no other ^tematlve, every 
chargeable rate, fare, or charge for convey- 
ance must necessarily be included in one or 
other of the above categories. Railway cos. 
are therefore required, under sect. 80 of the 
above Act, to submit to the Rates Tribunal 
forms of schedules for standard season tickets 
A; worianen’s fares . — Re Standard Charges 
SOHEDDLES (1923), 17 Ry. A Can. Tr. Cas. 
147. 

1828b. New exceptional rates— Ground* for grant-* 
Ing.] — ^The fact that equal rates were formerly 
cha:^^ from two competing points to a 
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. ooomuHi zaMk^ uaeqti^ dkitaat{r<MXith0m, 
"ihn edx'l?e0pozidi^ si^dai^d eliarges 
are tmftqiwl, is not a ground on which the 
Hallway Hates Tribunal will grant a new 
exceiM^onal rate so as to restore the equality. 
wJDqwi^ow ham & Stokbj Oo., Jjtd, v. 
Loni>ok« MmiAwn A; Scottish By. Oo, 
(1928h 20 By. A Can. Tr. Gas. 41. 

1828c* — — - — — — An application for a new 
exceptional rate under sect. 37 (8) of Railways 
Act, 1921, may be justified by showing tliat 
the rate for which it is intended to be sub- 
stituted is unfair or excessive, or that the 
new rate will tend to anient the standard 
revenue. Where the existing rate in force 
is one which the railway co. has no legal power 
to charge the Tribunal will not consider 
whether it is unjust or excessive. 

In a proper case the Tribunal will grant a 
new exceptional rate to relieve a trader 
against an undue prejudice, A trader is not 
unduly prejudiced by a lower rate granted to 
another trader who does not compete with 
him. — Dolk (James) A Co. v. Four Amal- 
gamated By. Cos. A London Passenger 
Transport Board (1936), 26 Ry, A Can. 
Tr. Cas. 87. 

1323d. Validity of flat rate.] -—A new excep- 

tional rate under Railways Act, 1921 (c. 55), 
s. 37, must not be a flat rate irrespective of 
distance, but must contain a charge based 
on so much per ton per mile according to 
distance A class . — Ee Great Western By. 
Co.’s Application, [1933] 2 K. B. 391, 102 
L. J. K. B. 649 ; 149 L. T. 372 ; 49 T. L. B. 
600 ; svb nom. Great WEvSTErn By. Co. v, 
Bristol Grain Importers Defence 
Assocn., 21 By. A Can. Tr. Cas. 46, 0. A. 

1823e, Must be fixed by tribunal A entered In 

rate book.] — A new exceptional rate within 
Bye. Act, 1921 (c. 55), s. 37, requires to be 
“ fixed,” that is, sanctioned by the By. 
Bates Tribunal under the above section A 
it also requires to be entered in the rate book 
of the oo, before it is ” granted,” that is to 
say, before it becomes operative as between 
the ry. co, A consignors of goods. Therefore 
where the tribunal fixed a rate of 10s. 9d., but 
the ry. co. entered in its rate book a rate of 
14s. 9d. there was no effective exceptional 
rate granted, since neither rate was both 
sanctioned by the tribimal A entered in the 
rate book. — Great Western By. Oo. v. 
James (Henry B.) A Sons, Ltd., [1936] 2 
AU F. R. 660 ; 80 Sol. Jo, 571 ; 24 Ry. A 
Can, Tr. Cas. 241, C. A. 

1323f. Disintegration — On continuation.] — ^Where 
an exceptional rate is referred to the Rates 
Tribunal for its determination under 1921 
Act, s. 36, then, if the Tribunal decides to 
continue the rate, its duty is to disintegrate 
it in the manner provided for in sect. 40 of the 
Act, A the performance of this duty may at 
its discretion be postponed until some party 
interested in the rate applies for the dis- 
integration. — Disintegration of Continued 
Exceptional Rates (1928), 20 Ry. A Can. 
Tr. Cas. 1. 

1823g. Time for.}— “A railway co. applied to 

the Ratos Tribunal to sanction a rate, more 
than 40 per cent, below the standard rate, 
between a seaport town A the Midlands, 
Anoti^r seaport town competing in the same 
tlrafflc, having been admitted to oppose the 
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said rate, sought to administer interrogatotios 
to the railway oo. as to tho distntegratioii bf 
the existing rates between the two potto 
respectively A the Midlands A of thb 
proposed rate, with a view to showing the 
effect that the new rate would have on <^e 
competition, A the prejudice that would be 
caused to the opponents of the rate .* 

bjr the Bates Tribunal, such rates are to be 
disintegrated by the Bates Tribunal, under 
1921 Act. s. 40, at the time when they are 
sanctioned; it is proper for the railway oo. 
to present the rate for sanction without any 
proposed disintegration, A there is no pro- 
cedure for obtaining a preliminary dis- 
integration of such a rate. — Bristol Corpn. 
V . Great Western By. Co. (1928), 20 Ry. A 
Can. Tr. Cas. 28. 

1323h. Traffic transferred from one class to 

another.] — Nestle A Anglo-Swiss Con- 
densed Milk Co. r. London, Midiand A 
Scottish By. Co., No. 1246b, ante. 


Sect. 7.~0WNER*S RISK RATES (Vol. VIII., 
p. 207). 

1323j. Conveyance of goods by passenger train at 
owner’s risk^ — Application for reduction of 
rate — Difference In risk negligible — Whether 
ground for two scales.] — Appets. were con- 
signors of gramophone records in the form 
of flat discs by passenger train. Reaps, con- 
voyed these discs at full parcels sc^e, but 
under owner’s risk conditions. Appeto. 
claimed that since the discs were conveyed 
at owner’s risk, a reduction should bo made 
from the full parcels scale. It was admitted 
that when packed by the manufacturers the 
risk of breakage in transit was negligible. 
Besps. contended that In the case of goods 
carried by passenger train tho dfference 
between the owner’s risk rate A the co.’s 
risk rate was not intended as a measure of 
the difference of risk : — Held : the difference 
in the risk to the railway cos. under the two 
sets of conditions being negligible, on the 
analogy of 1921 Act, s. 46 (3), there was no 
ground for directing that there should be 
two scales, but the discs, when properly 
packed, should be carried at co.’s risk, A, 
when not properly packed, at owner’s risk. 
** Properly packed ” means packed according 
to reasonable reflations made by the railway 
cos., the question of reasonableness to be 
settled by the Tribunal in o^0o{ difference. — 
British Music Industrics Federation w. 
Caledonian By, Co. (1922), 17 By. A Can. 
Tr. Cos. 121. 

1823k. Grounds for ordering.]-— 

Revised scales of rates based on the “ zone ” 
principle for the carriage of pai’cels by pas- 
senger train at co.’s risk A owner's risk 
respectively were put into forpe by r^sp. cos. 
in Nov, 1918, A were subi^equently twice 
increased in 1920 by unifom percentage 
additions in accordfince with directions of the 
Minister of Transpoit. In May, new 

A reduced scales for the above trafiic were 
introduced, whereby the above incro^^es of 
1920 were reduced in unequal proportions in 
order to remove what resp. cos. considered to 
be anomalies between the co.’a risk A owner’s 
risk scales, with the result that the reductions 
made in the charges under the owner’s risk 
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scale were considerably less than those made 
in the charges under the co/s risk scale. Upon 
an application under 1921 Act, s. 60 , to reduce 
the rates for parcels containing sausages, etc., 
consigned by passenger train at owner’s risk : 
— Held : looking to the circumstances in 
which the above percentage increases had been 
recommended & imposed & subsequently 
continued by 1621 Act, s, 60 , the railway cos. 
were not entrusted with them for any piirpose 
connected with the adjustment of relationships 
between scales of charge but for the purpose 
of meeting increased expenses, & in the absence 
of special circumstances the proper practice 
was to give equal reduction to all ; taking the 
above owner’s risk scale of Nov. 1018 , & not 
that of 1914 , as sought by appots., as a basis 
of calculation, the owner’s risk rates by 
passenger train on appcts.’ above traffic 
should not exceed those in force in Sept. 1920 , 
as reduced, by 25 per cent. — Sattsagei Manu- 

PAC3TUREIRS’ ASSOCN. V . LONDON, MIDLAND & 

Scottish Ry. Co., London A; North Eastern 
By. Co., Great Western Ry. Co., Southern 
Ry. Co., & Cheshire Lines Committbe (1924), 
18 Ry. A Can. Tr. Cas. 59. 

18231. Delay in making claim — When relief 
granted.] — Where the course of biisiness 
between a consignor A his selling agent made 
it impossible for the agent to know what 
consignments he ought to have received until 
the half-yearly stocktaking, A where in 
consequence no advice was given to the co. 
within fourteen days of the consignment 
being handed to them that it had not been 
delivered, A no claim was made within 
twenty-eight days ; — Held : that is not the 
kind of impossibility contemplated by the 
proviso to condition 6 of the standard terms 
A conditions of carriage of merchandise by 
passenger train at owner’s risk, in respect of 
which the Rates Tribunal may grant relief. — 
Wapnah V , London, Midland A Scottish 
Ry. Co. (1934), 22 Ry. A Can. Tr. Cas. 87. 


1826a. Charges Imposed by Ministry of 

Transport.] — ^Appcts. claimed reductions in 
the charges made by resps. for the detention 
of ordinary wagons A sheets, which were in 
the case of wagons Ss. per day for the first 
two days after the expiration of the free 
periods allowed for loading A unloading A 
thereafter 6s. per day, A in the case of sheets 
6d. A Is. Ipr the like periods. These charges 
liad been maposed on A after Jan. 1, 1920, 
by an order of the Minister of Transport, made 
in accordance with a recommendation of the 
Rates Advisory Committee, with the object 
of diminishing wagon detention A . causing 
traders to exercise more dfiigenoe in loading 
A unloading them. The charges in force in 
1918 had been Is. 6d!. per day for wagons A 
Sd. per day for sheets after the free periods 
then ^veiL Appcts. also claimed that in 
reckomng the above periods Saturday should 
be treats as half a day. Resps. contended 


that the char^ complained of were re^uson- 
able, A also that it was not open to the ct. 
to reverse the policy of the Minister of Trans- 
port in making a differentiation between the 
first two days following the free periods A 
subsequent days: — Held: (1) the ct* had 
jurisdiction to modify the charges complained 
of ; (2) having regard to the value of wagons 
A sheets as compared with 1913, the loss of 
profit to the railway cos. arising from detention, 
the standing A overall charges A the extra 
expenses of shunting A occupation of sidiog 
involved, the charges of 3s. per day for wagons 
A 6d. per day for sheets, while on the high 
side, were not unreasonable, but the additional 
charges of 2s. A 6d. per day upon wagons A 
sheets respectively after the expiration of the 
first two days beyond the free periods were no 
longer justified, A should be discontinued, A 
the existing arrangements with regard to 
Saturdays should not be interfered with. — 
British Hay Traders’ Assocn. v, London, 
Midland A Scoitish Ry. Co., London A 
North Eastern Ry. Co., Southern By. Co., 
A Great Western Ry. Co., British In- 
dustries Federation v. Same (1925), 18 
Ry. A Can. Tr. Cas. 169. 

1330. Add* Annotation 8 : — As to (3) Consd. G. W. 
Ry. I^aing (1922), 28 Com. Cas. 100. 
Generally, Refd. London A North Eastern 
Ry. Co. V, Brahams (1931), 21 Ry. A Can. 
Tr, Cas. 1. 

1381a. Congestion caused by increased traffic 

— Insufficiency of unloading sidings.] — Pltf. 
CO. had on their railway system at P. a snaall 
junction station, where there was a siding 
with sufficient accommodation for unloading 
the normal goods traffic consigned to that 
station. Defts. were contractors who were 
interested in one of three local budding 
schemes which were started about the same 
time, involving a large increase in the goods 
traffic consigned to P. Owing to the con- 
gestion brought about in P. station by this 
increased traffic, A the fact that the unloading 
aiding could only accommodate a limited 
number of wagons at a time, a number of the 
wagons arriving with goods at P. on defts.’ 
account had to be put into storage sidings, 
to await their turn to be taken into the 
proper siding to be unloaded. Great delay in 
the discharge of wagons was caused thereby, 
but all the delay occurred at the storage 
sidings before the wagons were put into the 
unloading siding. Pltf. co. claimed from 
defts. exceptional charges for the detention 
of wagons in the storage sidings, under an 
implied contract or for accommodation or 
services provided or rendered by pltfs. to 
defts. within the scope of pltfs.* imdertaking 
by the desire of defts. : — Held : as, on the 
facts of the cose, the wagons were not put 
into the storage sidings at the desire of defts. 
they were not liable to p^ the exceptional 
charges claimed. — Great Western Ry. Co. 
V, Laing (.1.) A Co., lyTD. (1922), 39 T. L. R. 
93 ; 28 Com. Cas. 100, C. A. 


PART X. SECT. 9, SUB-SECT. 1. 

iq. RidM of Minister of TrOMPoH 
to fix free time for detenHon — Under 
Ministry of Trans^ Aet* 1919 (6. dO), 
8.1 — Nortb Rritwh Ht* C3o. 
STBEL 00. OF BOOTEANP, ITP., |1988] 
S. 0. (H. L.) 182 ; 69 Sc. L. R. 276.—- 
SCOT. 


CoVhTD., Exch? O. R.' f ; 70 

D. L. R. 686,-~CAN. 

* jt li. Care excepted from RtUes-^ 

OdfB stored on carrier^e or pripoie 
track PriVfUe care on private track 
of ear owner***} — Tobonto Hamilton 
& Buffalo Rt. Co. v* Steel Co, of 
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Canada a923) 66 O. L. R. 63.~OAN. 

It. Notice of arrival — Time for ,] — 
TTnder the D©niiirra«re Rules notice of 
arrival of a oar may be mailed on 
Sunday or a legal hoUday.-— Canadian 
Oar Dbmurracb Bureau v* Dept, op 
National DbpeNoe, Ottawa, [1936] 
2 D. L. R. 72. — CAN. 
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1337. Add>, Annotation : — Generally^ Held. Prentice 
V. h. & N. E. Ry. (1925), 18 Ry. & Can. Tr. 
Oas. 177. 

1837a. - — — .] — Prentice Brothers, Ltd 

V. London & North Eastern Ry. Oo., No. 
1106d, ante. 

1337b. Terminal chargees not in fact made.] — 

Appcte. carried on business as timber 
merchants at a private siding about half a 
mile from resps/ station at R. They made 
no use of the station for their traffic. On an 
application to reduce the rates on appcts.’ 
traffic on the grounds (1) that they were 
excessive, inasmuch as they were the same as 
those charged for similar traffic which made 
use of the station at R., & (2) that the rates 
in fact included charges for the use of the 
station, & reaps, were not entitled to make any 
charge over &: above the charge for con- 
veyance : — Held: (1) the conveyance of 
appcts.* traffic started from or ended at a 
siding in the R. station, & reaps, were entitled 
to charge for any seiwices prior or subsequent 
to such conveyance, & such services were in 
fact rendered & the charges were not excessive. 

(2) The ct. will not infer that station terminals 
are being paid simply because a siding rate 
<fe a station rate are the same in amount. 
It is only open to the ct. to do so when com 
parable traffics are passing from the station 
&: the siding under such rates. — Dixon 
(T. & M.) Ltd. v, London, Midiand & 
Scottish Ry. Co. (1924), IS Ry. Can. Tr. 
Cas. 46. 

1342. Add. Annotation : — As to (1) Consd. G. W. 
By. V. Laing (1922), 39 T. L. R. 93. 

1349. Add. Annotation : — As to (2) Refd. Dixon 
V. L. M. & S. Ry. (1924), 18 Ry. Can. Tr. 
Cas. 46. 

lS4ga. Application for increase — Before 

appointed day " — 1921 Act, s. 60.] — ^The 
Railway Rates Tribunal has jurisdiction under 
the proviso to the above sect, to entertain, 
prior to “ the appointed day to be fixed 
under that Act, an application by a private 
siding owner for an hici*ea8e in a rebate flowed 
him &; for a consequent reduction in charge, 
& that jurisdiction is not qualffied or excluded 
by the provisions of sect. 61 of the above Act, 
as to charges in connection with private 
sidings, the expression “ cliarges in sect, 60 
including not only gross charges, but also the 
net charges payable by a trader after allowing 
for any rebate to which he may be entitled. — 
British Extracting Co., Ltd., British 
Soap Co., Ltd., & British Crbamcbribs, Ltd. 
V. London North Eastern Ry. Oo. (1925), 
18 Ry. & Can. Tr. Cas. 102, C. A. 

Annotations: — Apld. British Hay Traders* Assocn. r, L. M. & 
S. Ry.. L. & N. E. Ry.. Southern Ry. SL G. W. Ry., 
British Industries Federation v. Same (1926), 18 Ry. & 
Can. Tr. Cas. 109. Rdd. Paul v, L. & N. E. Ry. (1927), 
19 Ry. & Can. Tr. Cas. 238. 

1364. Add. Annotation: — Hefd. Tate & Lyle v. 
L. & N. E. Ry. & L. M. & S. Ry. (1926), 
43 T. L. R. 134. 

1373. Add. Annotation: — Consd. Re Standard 
Charges (Collection Delivery) (1925), 19 
By. & Can. Tr. Cas. 53. 

-.jii 


Sect. 12.— REDUCTION OF RATES 

(Vol. VIII.. p. 217). 

1377a. Who may apply for — Trader “ Interested ** 
— Warehouseman & forwarding agent.] — 

Appcts., who were warehousemen forward- 
ing agents at Tralford Park. Manchester, & 
who had unsuccessfully apjjlied to the Rail- 
way Comrs. in respect of an alleged undue 
preference founded on the same facts, applied 
for a reduction in a rate of 106.9. 7d., formerly 
107/?., charged upon cigarettes consigned in 
two-ton lots from their Tradord Park ware- 
house, which was near to, but outeide, the 
Manchester Docks, to King’s Ooss, London, 
upon the ground that the corresponding 
rate from Liverpool was 54.s. 6d., provisionally 
reduced to 50s. The lower rate was also 
charged on similar traffic consigned from 
Manchester Docks, whUe the higher rate was 
the ordinary Manchester town rate. Appcts. 
contended that where traffic as to which the 
conditions were in all respects alike is sent 
from two places A. B. in the same district 
to the same destination, the same railway co. 
shall not charge a higher sum from A. than 
from B., unless the distance of the destination 
in the case of A, is greater than the distance 
in the case of B., provided that the rate in 
the case of A. is a productive rate. They 
admitted that conditions could not be treated 
as in all respects alike, if in the one case there 
was competition wliich did not exist in the 
other. Reaps, objected that appcts. were 
not interested traders within 1921 Act, s. 60, 
that the rate complained of, which was the 
ordinary Manchester town rate, was reason- 
able : — Held: (1) while something in the 
nature of a direct interest must be shown, 
the interest of appcts. in the above charges 
was sufficiently direct to entitle them to 
prosecute these proceedings ; (2) in deciding 
what was a reasonable rate to be charged 
to appcts., regal'd should be had to the 
foUowmg considerations : (a) that it was not 
enough for a trader to show that without a 
reduction in rate he could not carry on a 
particular branch of his business ; (b) that 
when railway cos. declared that in their own 
interests they could not grant facilities or 
reductions in rates, it would not be right for 
that ct. to compel them to adopt such a 
course of business unless appcts. showed that 
the railway cos. were mistaken ; (c) that it 
was not intended by 1921 Act to establish 
the principle of equal mOeage rates for all 
places & the consequent adoption of excep- 
tional rates based on competition by water 
or road as the standard for all rates whether 
such competition existed in other places or 
not, & therefore that the existence of a low 
exceptional rate, not being in fact an undue 
preference, while a fact to be considered, was 
not alone a sufficient ground for ordering the 
reduction of a rate for goods in competition 
with those having the benefit of the low rate ; 
(3) applying the e-bove principles taking 
all the circumstances into account, appcts. 
should be allowed a rate of 72s, 6d subject 
to any general revision of rates. Port of 
Manchester WAREHorrsEs, Ltd. v . OHEsimtE 
Lines Committee, Great Central Ry. Co., 


PART X. SECT. 11, SUB-SECT. 3, 
1366 ii. — lAtng-standing oolun- 
tairv |ol2.)-^Where an InoMftse in a 


long-atanding voiuntary toll is sought, 
the ontis is on the carrier to establlsb 
its reasonableness. — N ational Dairy 


Ck>UNciL p. Grand Trunk & Canadian 
pAoino Ry. Cos. (Milk Rat» Cask) 
(1919), 26 Can. Ry. Cab. 113. — CAN. 
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& Great Northern By. Oo. (1922), 17 By. 

& Can. Tr. Oas. 95. 

1377b. Grounds lor ordering — ^Necessity for prlm& 
facie case.] — CJonfectionery in bottles & jars 
was carried by the railway cos. originally at 
CO. *8 risk, & subsequently under certain 
agreed packing conditions. In 1920 the cos., 
without making any reduction in rates, 
refused to carry confectionery packed as 
above except at owner’s risk, owing to the 
heavy proportion of claims against them for 
damage. They continued to carry con- 
fectionery not contained in bottles & jars at 
co.’s risk. Upon An application for a reduc- 
tion in the rates for confectionery when con- 
tained in bottles jars : — Held : U ) appct. 
for a reduction in rates must make a primd 
fade case for the same ; (2) such a case had 
been made upon the above facts ; (3) the 
cos. were not precluded from making special 
conditions by reason of the fact that they for 
some time had carried the above goods 
without conditions ; (4) while certain losses 
in respect of confectionery not contained 
in bottles & carried at co.’s risk were borne 
by the cos., which losses did not arise in 
the case of confectionery in bottles carried 
at owner’s risk, the saving to the cos., e,g. 

4 or 6 per cent., was not sufficient to justify 
a reduction in rate. — Manufacturing Con- 
PECTioNEiiS’ Alliance, Incorporated v, 
Caledonian By. Co. (1922), 17 By. & Can. 
Tr. Oas. 135, 

18770. .] — Port op Manchester Ware- 

houses, liTD. V. Cheshire Lines Committee, 
Great Central By. Co. & Great Northern 
By. Co., No. 1377a, ante. 

1877d. Experimental rate.] — Upon an appli* 

cation for an experimental reduced rate of 
40«. per ton for flax straw in full train loads 
for a transit of approximately 200 miles, 
reep. railway cos. offered for a period of five 
months a rate of 46s., plus siding haulage 
charge. The ordinary class rate was 88s. 2a., 
less 12J per cent. Similar traffic was being 
carried to the same destination from places 
forty or fifty miles away at approximately 
the same rate as tliat offered : — Held : the 
rate should be 45s. Qu. ; whether the 
Tribunal ought to take into account the 
possibility that an experimental rate will 
result in bringing a large future traffic. — 
Marsh v. Great Eastern <fe Great W estern 
By. Cos. (1922), 17 By, & Can. Tr. Cas. 129. 

1377e. Removal of flat-rate additions 

imposed by Minister of Transport.] — Upon 
applications to remove certain flat-rate 
additions to the rates on appets.’ traffic 
which had been imposed by the Minister of 
Transport in exercise of his powers under 
Ministry of Transport Act, 1919 (c. 50), 
s. 3 (1) (c) : — Held: (1) the ct. would not 
assume that the Minister was wrong in im- 
posing such flat-rate additions ; (2) it was not 
competent to the ct. to remove such flat-rate 
additions on the ground that the reasons 
given in support of their imposition by the 
former Bat^ Advisory Committee were not 
applicable to appets.* traffic ; (8) the rates 
on appets.’ traffic were not excessive, notwith- 
standing that the percentage increase resulting 
from such flat-rate additions was greater on 
traffic carried at low mileage rates than on that 
cairied at higher mileage rates, & that larger 
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reductions in rates had been given to blast 
furnace than to appets.*, i.c., coal, traffic. 

(4) A rate is not necessarily excessive because 
a railway co. are not handing back on balance 
to the traders all the savir^ that they are 
making in reduced expenses.— “Monmouthshihe 
& South Wales Coal Owner’s Absocn. v. 
Great Western By. Oo„ Monmoutoshuib 
& South Wales Coke Ovens & Byb-Pro- 
DuoTs Works Assocn. v. Same, South Wales 
Patent Fuel Manufacturers’ Assoon. v. 
Same (1923), 18 By. & Can. Tr. Cas. 1. 

13771. Reductions granted to other interests.] 

— ^Upon an applic^ion for the removal of a 
flat-rate increase of 2d. per ton, being part of 
a larger increase which origi^Uy hau been 
imposed on appets.’ traffic in coal, coke & 
patent fuel in accordance with a second general 
revision of rates directed by the Minister of 
Transport which had since been voluntarily 
reduced by reaps., the following groimds were 
relied upon by appets. in support of their 
case: (1) that a greater proportionate re- 
duction in rates had been given to the traffic 
of certain admittedly necessitous industries 
than to their traffic ; (2) that their traffic, & 
in particular their short distance traffic, had 
increased in density since the above increase 
in rates, thereby producing an exceptional 
profit for resps. ; & (3) that they apprehended 
m the future an intensive forei^ competition 
which a reduction in railway rates would 
assist them to meet: — Held: (1) the re- 
ductions in rates granted by re^s. to the 
traffic of other industries were justified & 
did not establish a case of hardship or injustice 
to appets. ; (2) while it was doubtful as to 
how far the increase in coal traffic had resulted 
in increased profit to reap, cos., the period of 
prosperity in appets.’ trade which was mainly 
due to the abnormal European political 
situation was passing away ; (3) in an applica- 
tion for a reduction of a rate under 1921 
' Act, 8. 60, the onvs lay upon an appct. to 
show the existence of some element of unfair- 
ness or of hardship amoimting to unfairness, 
appets. had not discharged that onus by 
alleging that a reduction in rates would assist. 
— ^M&ning Assocn. op Great Britain t*. 
London, Midland & Scottish, London & 
North Eastern, Great Western, & 
Southern By. Cos., & Chbshibb Lines Com- 
mittee, National Assocn. op Coke A; 
Bye-Product Plant (Owners) v. Same 
(1924), 18 By. & Can. Tr. Cas. 14. 

1877g. Abolition of free storage facilities.] — 

Appets., the owners of a warehouse at Trafford 
Park, Manchester, claimed that a rate of 
10s. lid. per ton for sugar from Liverpool 
to their private siding at Trafford Park, 
being the same amount as the corresponding 
rate from liverpool to resp. oo.’s Oldham 
Boad station at Manchester, should be re- 
duced by an amount equal to the cost incurred 
by resps. in providing terminal accom- 
modation A services, including twenty-eight 
days' free warehousing, at their Manche^er 
station. No sugar had been consigned by rail 
to appets.’ warehouse, nor was there any 
evidence that any trader desired to consign 
sugar to it. Prior to the war resps. had given 
fourteen days’ free storage at Manchester 
for sugar in view of similar free accommoda- 
tion provided by competing water-carriers 
from liverpool to Mancmester. This facility 
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liaviBg been withdrawn by resps., they had 
lost as a result a large part of their sugar 
traffic from liveimool to Manchester, &, 
therefore, as from Nov. 1923, had restored the 
above free storage for an extended period of 
twenty-eight days : — Held : the ct, had no 
jurisdiction to abolish the facility of free 
storage, there was no evidence that the 
10s. lid. rate to Trofford Park was un- 
reasonable or excessive, & there was no 
presumption that the rate when compared 
with the corresponding rate to Oldham Road 
station was unreasonable, because the latter 
included free storage at that station. — Port 
OF ManchjEster Warechouses, Dtd. V , 
London, Midiand & Scottish Ry. Co. (1925), 
18 Rry. & Can^ Tr. Cas. 81. 

1377h. .] — Upon an application that the 

rates on molasses intended to be ^ised for 
cattle feeding which, with certain exceptions, 
was in Class 1 of the 1891-2 classification, 
should be reduced & placed on the same basis 
as the rates for oilcake & meals, which were 
in Class 3 of that classification : — Held : there 
was no evidence that the rates complained of 
were unjust or unreasonable except by com- 
paring them with the treatment of another 
aiticle in another class, <&; the ct. had not 
power at that stage to alter the classification. — 
Nationad Assocn. of Corn & Agrioulturad 
Merchants v* London, Midland & Scottish 
Ry. Co., Crosfield’s Oil & Cake Co., 
Ltd. V. London, Midland So Scottish Ry. 
Co. (1925), 18 Ry. & Cap. Tr. Cas. 97. 

13771. Group rates.] — Good (John) & 

Sons, Ltd. v. London So North Eastern 
Ry. Co. (1927), 19 Ry. So Can. Tr. Cas. 191. 

1377J. Burden of proof — On applicant.] — Mining 
Assocn. of Great Britain v. London, 
Midland So Scottish, London So North 
Eastern, Great Western, So Southern 
Ry. Cos., So Cheshire Lines Committee, 
National Assocn. op Coke & Bye-Product 
Plant (Owners) v. Same, No. 1377f, anie. 

1377k. .] — Ebbw Vale Steel, Iron 

& Coal Co., Ltd. v. London, Midland & 
Scottish Ry. Co. (1927), 19 Ry. So Can, Tr. 
Cas. 207. 

18771. Power of railway company during transi- 
tional period until ** appointed day** — ^To 
raise reduced rates.] — Under 1021 Act, s. 60, 
the rates in existence on Au^. 15, 1921, are 
maximum rates, & the railway cos. are 
entitled to reduce them, So to raise them 
again without applying to the Railway Kates 
Tribunal, if by so doing they do not exceed 
the maximum. 

Where, on Aug. 15, 1921, there was a rate 
for sugar So a lower rate for sugar in four-ton 
lots, & the railway cos. subsequently con- 
ceded a still lower rate for sugar in five-ton 
lots : — Held : the five-ton rate was not a 
new rate, So on Aug. 15, 1921, there was a 
rate in force for sugar in five-ton lots, namely 
the rate for sugar in four-ton lots. — Tate & 
Lyle, I/ia>. v. London So North Eastern 
By. Co. So London, Midland So Scottish 
By. Co. (1926), 43 T. L. B. 134 ; 71 Sol. Jo. 
62 ; 20 By. So Can. Tr. Cas. 166, H. L. 

AnnotaHan ; — Consd. Great Western Ry. Oo. v. Boon (1928), 
20 Ry. Sc Can. Tr. Oas. «&. 


1877m. Charges fixed for services at beginning So 
end of transit — Charges for sidings otherwise 
provided.] — Nestle & Anglo-Swiss Con- 
densed Milk Co. v. London, Midland So 
Scottish Ry. Co., No. 1246b, ante. 

What rates — Owner’s risk rates.] — See Nos. 
1323j, 1323k, ante. 

Charges for detention.] — See No. 1326a, ante. 


Sect. 14.— TRANSITIONAL PERIOD. 

1377n. Power during transitional period to make 
** such charges as were In force ” — Meaning 
of.] — ‘*Such charges as were in force,” in 
sect. 60 of 1921 Act, mean such charges as the 
CO. were holding themselves out as claiming 
for the particular service in question. — Great 
Western Ry. Co. v. Boon (1928), 20 Ry. So 
Can. Tr. Cas. 63. 

13770. .] — Tate So Lyle, Ltd. v, 

London So North Eastern Ry. Co. So 
London, Midland &; Scottish Ry. Co., 
No. 13771, ante. 


Sect. 15.— AGREED CHARGES. 

See Road and Rail Traffic Act, 1933 (c. 53), 
ss. 37-39. 

1877p. What agreements approved.] — General ob- 
servations as to agreed charges under the 
Road &; Rail Traffic Act, 1933 (c. 53). 

Where an agreement is approved by the 
Tribunal statements made by the parties in 
the proceedings for approval form part of the 
agreement. It is no objection to an agree- 
ment for a charge that it does not limit the 
railway cq. to carriage by rail. — Ee CmswicK 
Products Agreed Charge (1934), 22 Ry, 
So Can. Tr. Cas. 63. 

1377q. .] — An agreement to carry the whole 

of a trarder’s traffic wherever required for a 
percentage of the purchase price may properly 
be made under Road So Rail Traffic Act 
(c. 53), s. 37. The objection that such an 
agreement makes it impossible for competing 
traders to compare their own charges with the 
agreed charge would be equally applicable 
to a tonnage or a package rate. 

It is not necessary that such an a^eement 
should contain a provision for limiting the 
advantage which may be expected to accrue 
to the trader. A comparison between a rate 
based on the purchase price of a certain 
commodity So a rate based on mileage So 
weight of a consignment of the same com- 
modity is fallacious. 

An agreement may be approved though it 
gives liberty to the parties to agree (without 
seeking the approval of the Tribunal) for the 
exclusion of certain traffics from the opera- 
tion of the agreement . — Ee Woolwobth s 
Agreed Charge (1934), 22 Ry. So Can. Tr. 
Cas. 90. 

Sect. 16. — GOODS VEHICLES. 

See Part XII., vast,. 
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Part XI. — Remedies of and against Carriers 


1878. Add, Annotation: — Refd. Calico Printers’ 
Absocu,, Ltd. V, Barclays Bank (1931), 146 
L. T. 61, 

1880a. Market salesman.]— A foreign 

consignor sent fruit consigned to himself m 
England, instructing a firm of carriers to 
collect goods & pay charges. The consignor’s 
son ordered them to deliver the goods to a 
firm of market salesmen. This firm accepted 
the goods, sold them, Sc credited the son with 
the proceeds, & refused payment to the 
carriers : — Held : (1) a market salesman who 
receives the goods of another to sell, is as 
against the carriers an independent con- 
tractor Sc is the consignee, although ho may 
be liable to a principal to “ sell & account ” ; 
(2) his acceptance, in the absence of notice 
to the contrary, is evidence of an implied 


contract with the carrier to pay his charges, 
of which the consideration is that the carrier 
has parted with his lien. — ^W oeld Transport 
C o. V. Tbalinq & 0o„ [1936] 2 All E. R. 
573 ; SO Sol. Jo, 634. 

1389. Add, Annotation : — Apld. R, v, Harding 
(1929), 46 T. L. R. 106. 

1390. Add, Annotation : — Refd. Lake v, Simmons 
(1926), 96 L. J. K. B. 586. 

1398. Add, Annotation:— As to (1 ) Refd. Pennington 
V, Reliance Motor Works, [1923] 1 K, B. 127. 

1435. Add, Annotation : — Refd. Oakley v, Lyster, 
[1931] 1 K. B. 148. 

1449. Add, Citation : — 91 L. J, K. B. 39. 

Add, Annotations : — Refd. Anderson v. Equit- 
able Life Assce. Soc. of the United States 
(1926), 134 L. T. 657 ; Dexters v. Hill Crest 
Oil Co. (Bradford), [1926] 1 K. B. 348. 


Part XII. — Goods Vehicles. 

See Road and Rail Traffic Act, 1933 (c. 63). 


Sect. 1.— UCENCES. 

1474. ** A " licence — When granted.] — It is not 

sufficient for appet. for an A licence to 
discharge the burden of proving that there 
ai*e persons ready & willing to employ him. 
He must also satisfy the licensing authority 
that the haulage he proposes to do cannot 
for some reason be done by other carriers 
already engaged in carnage, whether by 
road or rail. — Enston Sc Co. v. Ix)NDON, 
Midland Sc Scottish Ry. Co. (1934), 22 
Ry. Sc Can. Tr. Oas. 3. 

Annotations : — Apld. Ue Fiy’s Appeal (1934), 22 Ry. & Oan* 
Tr. Cas. 29. Consd. London Sc North Eastern Ily. Co. v. 
Sanderson (193.5), 22 Ry. & Can. Tr. Cas, 171. Apld. 
London, Midland & Scottish Ry. Co. v. Talt & MaoConn 
(1935), 22 Ry. & Can. Tr. Gas. 201. Expld. & Apld.’ 
Thornley Sc Son v. Loudon, Midland & Scottish Ry. Co. 

B , 22 Ry. Sc (Jau. Tr. Cas. 249. Expld. & Distd. 

or, Ltd. V. Great Western & London, Midland & 
Scottish Ry. Co. (1935), 23 Ry. & Can. Tr. Cas. 23. Apld. 
Edwards u. Jjondon, Midland Sc Scottish Ry. Co. (1935), 23 
Ry. & Can. Tr. Cas. 67 ; London, Midland & Scottish & 
London & North Eastern Ry. Cos. v. Palmer (1935), 
23 Ry. & Can, Tr. Cas. 76. Oonsd. Tickle v. London, 
Midland & Scottish, Great Western, & Loudon & North 
Eastern Ry. Cos. (1935), 23 Ry. & Can. Tr. Cas. 88. Apld, 
Crompton v. London, Midland & Scottish Ry. Co. (1935), 
23 Ry. & Can. Tr. Oas^ 178. Consd._ Jones t). London 


[guson _ _ 

Co. (193.5), 24 Ry. & Can. Tr. Cas. 72 : London, Midland 
& Scottish Ry. Co. v. Ihmnington (1935), 23 Ry. & Can. 
Tr. Cos. 256. Apld. Newbury Sc District Motor Services, 
Ltd. ^ Stephen & Hewett (1036), 24 Ry. & Can. Tr. Cas. 
140. Retd. Petrie v. Groat Western Ry. Co. (1934), 22 
Ry. Sc Can. Tr, Cas. 15 ; Power v. London. Midland & 
Soottteh Ry, Co, (1934), 22 Ry. & Can, Tr. Cas. 21 ; 


Oharman v. Southern Ry. Co. (1934), 22 Ry. & Clan. Tr. 
Cas. 116 ; Allatt v. London Sc North Eastern & London, 
Midland & Soottish Ry. Cos. (1935), 23 Ry. Sc O&d. Tr. 
Cas. 82 ; Loudon, Midland & Scottish & London Sc North 
Eastern Ry. Cos. v. WiJliamx (1935), 23 Ry. Sc Can, Tr. 
Cas. 159 ; Orange, Ltd. v, Jennings (1935), 23 Ry, & Can. 
Tr. Cas. 195 ; Cooper v, Southci*u Ry. Co. (1935), 24 
Ry. Sc Can. Tr. Cas. 55 ; McLaohlan v, Mor^n & Co. 
(1935), 23 Ry. & Can. Tr. Cas. 243 ; Southern By. Co. v, 
Clwtm (1936), 24 Ry. Sc Can. Tr. Cas. 36 ; Hawker, Ltd. v. 
Great WesG^rn & Lemdon, Midland & Scottish Ry. Cos, 
(No. 2) (1936), 25 Ry. & Can. Tr. Cas. 99: London, 
Midland & Scottish Ry. Co. v. Anton (1936), 24 Ry. Sc Can. 
Tr. Ciis. 325 ; Pocock v. Wosey (1936), 24 Ry. & Cau. Tr. 
Cas. 316 ; Sheraton v. United Automobile Services, Ltd. 
(1936), 25 Ry. & Can. Tr. Oas. 83. 

1475. .] — The fact that an appet. was a 

partner in a firm which used goods vehicles 
during the basic year is not a relevant matter 
to be taken into account on an application 
for an A licence. Since Parliament has 
granted to licensing authorities a discretion 
to grant or refuse licences, traders no longer 
have the right to choose the carriers they will 
employ. 

It is not enough for an appet. for an A 
licence to prove that traders are willing to 
employ him. He must also show that there 
is a need for his services in the locality in 
which he proposes to operate. — Petrie v. 
Great Western Ry. Co. (1934), 22 Ry. Sc 
Can. Tr. Cas. 15. 

Annotaiiona : — ^Befd. Loudon & North Eoatem Ry. Co. v. 
Sanderson (1935), 22 Ry. Sc Can. Tr. Cas. 171 ; London, 
Midland Sc Scottish Ry. Co. v. Tait Sc MooConn (1935), 22 
Ry. & Can. Tr. Cas. 201. 

1476. ,] — (1 ) An applt. who thought that 


PART XL SECT. 1. SUB-SECT. 2. 

sb. Goods carried under approved bill 
of lading — Action by oormeettno carrier 
ayainet shipper — Not mairUaindble ,] — 
New York Oentra.l Ry. Co. v. 
Elliott (N. S.), fl988J 2 D. L. B. 973 ; 
34 Can. Ry. Oas. 246.— CAN. 


so. Agreement os to freight charge-^ 
SvbseguenJt additional charges according 
to ** special joint tariff ** — No lUMikf 
to pary ,] — New York Central Rt, Oo. 
o. Joseph Dolan Sc Sons, Ltd., [1929J 
l D. L. B. 817 ; 35 Q. B, a 383 ; 63 


O. L. R. 341.— CAN. 

PART XL SECT. 1, SUB-SECT, 4.— 
A. (a). 

1891 vil. Waiver ,] — CoNBOT v. 

Mtllsap, fl9303 3 W. W. R. 161.-~CAN. 

sL Payment for services rendered — 
Tovjing damaged motor car,] — ^Tbrrt 
V, Automobile Owners Assoon., 
No. 15 i, ante, 

PART XL SECT. 2. SUB-SECT. 1. 
■X, Consignee — Damage to goods en 
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route — Ovmer having paid damage to con - 
eignee .] — Where an owner of goods had 
Indorsed a bill of lading to the buyer : 
— Held : he had parted with all his 
rights to obtain dama^ from the 
carrier. The fact that tiie owner paid 
the indorsee the damckges snlferea by 
Uie goods en route did not deprive the 
latter of bis right of action again»t the 
carrier. — Ford Motor Co. v. Union 
8.S. Co., [19261 1 D. L. R. 265 ; 11924 ] 
3 W. W. R. 718.— UAN. 



Vd. vnL — Gamers. Oases 1476—1487. 


Ills application was a matter of form, &; who did 
not realise the importance of presenting the 
whole ot his case to the licensing authority 
was allowed to call new evidence before the 
Apjpeal Tribunal. 

(2) The fact that an appct. ’s vehicle has been 
employed by other hauliers is some evidence 
of a public need for additional transpoi*t 
facilities . — Re Fry’s Appeal (1934), 22 Ry. & 
Can. Tr. Cas. 29. I 

1477. •] — An A licence should be granted 

where the public need for a carrier in the 
appct. ’s district is established, even though 
it is not shown that that need has been 
brought about by any general expansion of 
industry. An appct. ’s ignorance of the law 
relating to motor cars, the fact that an appct, 
has bought a goods vehicle without first 
obtaining a licence for it, & the probability 
that an appct. will lose money in the business 
of a earner are not relevant considerations 
to w'hich a Comr. should have regard in 
granting or refusing an A licence. — Re 
Hughes’ Appeal (1934), 22 Ry. & Can. Tr. 
Cas. 141. 

1478. — ^ — ,] — The fact that vehicles were 

used during the basic year by a firm since 
dissolved of which the appct. ’s son was a 
member is not a good ground for granting 
an application for an A licence intended to 
be exercised for the benefit of the son, — 
London & North Eastern Ry. Co. ik Hurd, 
Newhams, Ltd. v. Hurd (1935), 22 Ry. & 
Can. Tr. Cas. 147. 

1479. .] — Heidi' by the Appeal Tribunal, 

distinguishing Enstoyi’s Case, railway cos. 
are in an exceptional position owing to their 
peculiar statutory obligations as to collection 
& delivery. If, therefore, a railway co. can 
show that they could carry out these statu- 
tory obligations more efficiently with the 
licence than without it their application 
should succeed, notwithstanding they will 
thereby abstract traffic from other carriers 
already engaged in caiTying in the district 
intended to be served. — London & North 
Eastern Ry. Co. v. Sanderson (1935), 22 
Ry. & Can. Tr. Cas. 171. 

J nnotcAioms : — ^Apld. Watts V. LoiKlon & North Eagtorn & 
London, Midland & Scottish Ry. Cos. (1987), 25 Ry. & 
Can, Tr. Cas. 187. Refd. London, Midland & Scottish Ry. 
Co. V. Tait & MacConn (1J)35), 22 Ry. & Can. Tr. Cas. 201 ; 
Anld V. London, Midland &, Scottish Ry. Co. (1935), 22 
Hy. & Can. Tr. Cas. 289. 

1430. .] — The fact that an appct. was a 

carrier up to a few weeks before the com- 
mencement of the basic year, but went out of 
business because of rate cutting by his 
competitors, should not influence a licensing 
comr. to grant him an A licence in the absence 
of evidence that the work he proposes to do 
cannot be done by other carriers. Where an 
appct. failed to adduce evidence showing 
tn^t his vehicles would not be in excess of 
local requirements^ his application ought to 
have been refused. — London, Midland & 
Scottish Ry. Co, v. Inman (1935), 22 Ry. 

& Can. Tr. Cas. 184. 

Armotations : — Refd. Crompton v. London, Midland & 
Scottish Ry. Co. (1935), 23 Ry. & Can, Tr. Cas. 178; 
London, Midland & Scottish Ry. Co. u. Pennington (1936), 

2S Ry. &. Can. Tr. Cas. 266. 

— — There being only two covered 

vans in O. suitable for the removal of furniture, 
the aimot. was granted an A licence on proof 
that there was a need in Gl.«for another such 
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van & that there were persons willing to 
employ him. — ^London, Midland dc Scottish 
Rt^. Co. V. Tait & MacConn (1935), 22 Ry. 
& Can. Tr. Cas. 201. 

Annotations : — ^Distd. Ferguson v. Western S.M.T. Co. (1035), 
24 Ry. & Can. Tr. Cas. 72. Refd. Hawker, Ltd. v. Great 
Western & London, Midland & Scottish Ry. Co. (1935), 

23 Ry. & Can. Tr. Cas. 23 ; Tickle v. London. Midland 
& Scottish, Great Western & London & North li^tern 
Ry. Cos. (1935), 23 Ry. & Can. Tr, Cas. 88. 

1482, ,] — Held : an A licence should 

, not be granted to a carrier of twelve years’ 
standing who gave up the business of carrying 
because he was losing money, but was out of 
time for an application under sect. 7 (2). 
But there may be an equitable right to a 
licence where a carrier was actively employed 
as such on Apr. 1, 1934, but failed through 
inadvertence to apply in time. — Yeabsley v. 
Great Western Ry. Co. (1935), 22 Ry. & 
Can. Tr. Cas. 258. 

Annotation : — Refd. Barker v. London & North Eastern & 
London, Midland & Scottish Ry. Cos. (1936), 24 Ry. & Can. 
Tr. Cas. 161. 

1438 , — ^( 1 ) appct. who proposes to 

provide a new type of service, such as a 
regular daily service, is not bound to satisfy 
the licensing authority that the haulage he 
proposes to do cannot for some reason be 
done by other carriers already engaged in 
carriage, whether by road or rail. 

(2) An appeal was allowed where applt. 
did not present his true case to the licensing 
authority, but did present it to the Appeal 
Tribunal. Observations on the duty of a 
licensing comr. to give the reasons for his 
decision in writing when duly requested to 
do so. — Smith v. London, Midland &; 
Scottish Ry. Co. (1935), 22 Ry. & Can. Tr. 
Cas. 262. 

Annotation : — Distd. Ferguson v. Western S.M.T. Co. (1936), 

24 Ry. & Can. Tr. Cas. 72. 

1484 , ,] — ^The faet that an appct. has 

been granted a short term licence for adminis- 
trative reasons under sect. 3 (4), & that he 
has purchased a vehicle on the faith of that 
grant are not grounds for granting him an 
A licence for the full cuiTency period. — 
Rhodes v. London, Midland & Scottish 
Ry. Co. (1935), 22 Ry. & Can. Tr. Cas, 206. 

.] — An appct. for an A licence who 

proves that there are persons ready & willing 
to employ him & that the service which he 
offers can be more efficiently operated by him 
than by others should be granted a licence. — 
Edwards v. London, Midland & Scottish 
Ry. Co. (1935), 23 Ry. & Con. Tr. Cas. 67. 

Annotation : — ^Refd. London, Midland & Scoltish Ry. Co. r. 
Anton (1936), 24 Ry. & Can. Tr. (Jaa. 325. 


1480 , ,] — ( 1 ) On an application for an A 

licence by a newcomer to the carriers’ busi- 
ness appct. must not only prove that there 
are persons ready & willing to employ him, 
but must also make out a prirnd facie case 
that if the application is granted traffic 
facilities in the district which ho pi*oposes to 
serve wUl not be in excess of requirements. 

(2) The willingness of an appct. for an A 
licence to enter into an undertaking to observe 
a condition limiting his exercise of the licence 
is not a proper ground for granting the 
licence.^ — London, Midland Sc Scottish & 
London Sc North Eastern Ry. Cos. v. 
pSr (1935), 23 Ry. & Can. Tr. Cas. 76. 

1487, .] — London, Midland Sc Scottish 
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& London & North Eastern Ky. Cos. v. 
Williams, No. 1697, post 

14gS. — ( 1 ) An applt. who had failed to 

prove his case before the comr. was per- 
mitted to call new evidence to prove it before 
the Appeal Tribunal. 

(2) At a public inquiry held by the comr. 
it appeared that appct. had captured the 
traffic of the objectors, but it did not appear 
how this had been done. The comr, refused 
the application because there was no evi- 
dence of any need for the services of the appct. 
On new evidence being chilled before them the 
Appeal Tribunal were satisfied that the traffic 
of the objectors had been captured by appct. 
because of the inefficiency of the former ; the 
appeal was therefore allowed though there 
was no evidence to show that the work 
proposed to be done by the appct. could 
not for some reason or reasons be done by 
other carriers, — Stephenson v, Sagar & 
Son (1935), 23 Ry, & Can, Tr, Cas, 183. 

1439. — 'Although it is found as a fact 

that there is work available for an appct. 
to do, he ought not to be granted a licence 
to do it unless he also proves a primd fade 
case that there is no other carrier able to do 
the work. — London, Midland & Scottish 
Ry. Co. v, Pennington (1935), 23 Ry. & 
Can. Tr. Cas. 256. 

Annotation: — Coxiad. Barkley v. London, Midland & Scot- 
tish Ry. Oo. & London & North Eastern Ry. Oo. (1936), 
23 Ry. & Can. Tr. Cas. 207. 

1490 . -.] — ( 1 ) A carrier who anticipates 

that he is not likely to use his vehicle to do 
any work except for one person only ought 
not to be granted an ordinary A licence. 

(2) The fact that an appct. bought his 
vehicle before the passing of the Road &> 
Rail Traffic Act, 1933 (c. 63), but after the 
end of the basic year, & used it for carrying 
goods for rew^ard, & the hardship which 
would be occasioned by refusing a licence in 
such circumstances, are not matters which 
a Comr. ought to take into consideration in 
the exercise of his discretion. — Barkley v. 
London, Midland & Scottish Ry. Co. & • 
London & North Eastern Ry. Co. (1935), 
23 Ry. & Can. Ti*. Cas. 207. 

Annotation: — Consd. Kerr 8c London, Midland & Scottish 
Ry. Co. r. Brown (1936), 24 Ry, & Can. Tr. Cas. 823. 

1491 . ,] — Held : the fact that a ry. co. 

offered facilities for the transport of wet 
hides & had a number of years ago carried 
wet hides for a trader for whom appct. pro- 
posed to carry wet hides was evidence that 
suitable transport facilities in the district 
intended to be served by appct. were in 
excess of requirements. — London, Midland 
& Scottish Ry. Co. & London & North 
Eastern Ry. Co. i?, Dunnett (1935), 23 
Ry, & Can. Tr. Cas. 276. 

Annotations .'-''-Conid. Four Amalgamated Ry. Cos. v. 
Bouts-Tlllotson Transport, Ltd. (1937), 25 Ry. & Can. Tr. 
Cas. 158 ; Croat Western & London, Midland & Scottish 
Ry. Cos, V, Smart (1936), 24 Ry. & Can. Tr. Cas. 273. 
Refd^ London, Midland «: Scottish Ry. Oo. v. Ingleby 
(1936), 24 Ry. & Can. Tr. Cas. 294. 

1492 . — ^A esarrier who was entitled to 

an A licence because he had been carrying 
during the basic year was granted an A 
licence under sect. 7 (1) ot the Act subject 
to the condition that he should use his 
vehicle exclusively for the traffic of one co. 


Later part of the traffic of that co., came 
under the control of another person who also 
desired to employ this carrier; The carrier 
therefore surrendered Ms A licence with the 
condition attached & applied for an A licence 
without any condition. Sir Henry Piggott 
was of opinion that in ordinary justice the 
applicant was entitled to an A licence : — 
Held : by the Appeal Tribunal, appct. 
should not have been granted an A licence 
because it appeared that he was not the 
only carrier capable of dealing with the 
traffic. — Southern Ry. Oo. v. Owen (1986), 
24 By. &; Can. Tr. Cas. 36. 

1493. — — ■ .] — -An appct. obtained an A 

(Contract) licence. Laier he applied for an 
A licence, claiming that he had been mistaken 
as to the nature of the A (Contract) licence. 
He adduced no evidence that persons other 
than the co. with whom he was under con- 
tract would employ liim : — Held : on the 
facts, appct. had not made a mistake, & 
no case had been made out. Senible ; if a 
mistake had been made, this would have 
afforded equitable grounds for granting an 
A licence. — Axpord v. Southern Ry. Co. 
(1936), 24 Ry. & Can. Tr. Cas. 77. 

1494 . _ — . .] — A haulage co. went into 

liquidation in Sept. In Oct. resps., two of 
its former drivers started business on their 
own account, & applied for an A licence. At 
the inquiry two of their customers stated 
that they, the customers, had employed the 
co., but that in the interval between the 
liquidation &> the commencement of the new 
business they had employed other firms. 
A third customer had no complaint against 
applts., whom he had employed until the new 
business started ; — Held : resps. had not 
established a primd facie case that the work 
they proposed to do could not be done by 
existing operators, & were therefore not 
entitled to a licence. 

Per Sir Henry Piggott : Particulars of the 
objector’s & other existing services should 
be given in the Notice of Objection. — 
Newbury & District Motor Services, 
Ltd. r. Stephens Hewbtt (1936), 24 
Ry. & Can. Tr. Cas. 140. 

1495 . .] — An application for an A licence 

was refused both because appets. failed to 
discharge the onus of proving the need for 
the service which they desired to provide & 
that this need could not fpr some reason be 
met by the facilities already available, &; 
also because the grant of the licence would 
have created an excess of transport facilities 
in the district. — ^Orange (.T.), Ltd. v. Jen- 
nings (1935), 24 Ry. Can. & Tr, Cas, 195. 

1490 . — ,] — An A licence ought not to be 

f ranted to an appct. who does not prove that 
e is the only carrier capable of carryihg the 
traffic he proposes carry. It makes no 
difference that there are persons who desire 
to avail themselves of his services. — JonBS 
V, London, Midland & Scottish By. Co. 
(1935), 24 By. Can. ^ Tr. Cos. 208. 

1497 . — A CO. engaged principally upon 

haulage on trunk routes applied at the close 
of the first currency period for a new A licence 
in continuation of their existing A hcenoe. 
The amalgamated raUway cos, objected upon 
the ground, that suitable transport facilities 
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were Srlready in excess of requiremenis ; — 
Held : by the Appeal Tribunal : (1) it is no 
part of a licensing authority’s duty to have 
regard to a difference between roa»d & rail 
rates or to take into account the railway 
“ rates structure ” set up pursuant to Rail- 
ways Act, 1921 ; (2) there is nothing in the 
Act to support the view that the ‘ ‘ status quo ’ ’ 
should be maintained beyond the first cur- 
rency period ; (3) the principle laid down 
in Smart's Case, No. 1517, post, is not limited 
to applications for variations but applies 
equally to applications such as this. The 
principle is that, if an objector proves that 
' suitable transport facilities are in excess of 
requirements, or would be if the licence were 
granted, then, generally speaking, a licence 
should not be granted. The Appeal Tribunal 
now point out that proof of the objection does 
not ^ive the objector a legal right to have the 
application dismissed ; the reason why such 
an application should be dismissed is that it 
would not be in the public interest for a 
licensing authority to exercise his discretion 
so as to create wasteful competition ; (4.) an 
established haulier on a trunk service when 
applying for a new A licence in continuation 
of his expiring licence should satisfy the 
licensing authority (a) that during the cur- 
rency of his expiring licence the authorised 
vehicles have been regularly <fe fully em- 
ployed ; {b) as to his gross receipts h ton- 
nage ; (c) there has been no material cliange 
in the circumstances relating to his business. 
If the licensing authority is satisfied as to 
these matters he should ^ant the application 
unless there are overriding circumstances to 
the contrary. Such overriding circumstances 
exist if the evidence establishes beyond 
reasonable doubt that suitable transport 
facilities are, or will be, in excess of require- 
ments ; (6) transport facilities are not 

“ suitable ’* within sect. 11 (2) of the Act 
unless they are (a) suitable for carrying the 
goods required to be carried, (b) suitable to 
the person requiring them to be carried on the 
occasions when he requires transport, 

(c) suitable to current industrial &; com- 
mercial conditions ; (0) on the facts of tliis 
case, appets. had satislled the licensing 
authority as to the matters (a), (6) & (c) of (4) 
above, &> that the objectors, though they 
had proved that their facilities were physically 
adequate, had not proved them to be “ suit- 
able.” Appheation granted. — Foitr Amax- 
GAMATED KY. CoS. V, BoU'rS-TiLLOTSON 
Transport, Ltd. (1937), 25 By. Can. Tr. 
Oas. 158. 

Annatatima ; — GeneraUy, Refd. lU Boyer (WUUam) & Sons 
(Transport), Ltd. (1937), 25 Ry. & Can. Tr. Cas. 302 ; 
Hazeli V. Southern Counties Road Transport Co., Ltd. 
(1937), 25 Ry. & Can. Tr. Cas. 259 ; London, Midland & 
Scottish & London & North Eastern Ry. Cos. v. Stevenson 
Transport, Ltd. (1937), 25 Ry. & Can. T^. Cas. 328 ; 
Modem Haulage Servloes, Ltd. v. London, Midland & 
Scottish & London & North Eastern Ry. Cos., Southern 
Ry. Co. V. Coleman, London, Midland &; Scottish & 
London & North Eastern Ry. Cos. v, Stuart (1937), 26 
Ry, & Can. Tr. Cas. 272. 

,] — .Whei'e the holder of a B licence 

acquires the carrying business of the holder of 
an A licence & applies for an A licence which 
is necessary to enable him to obtain the full 
benefit of the goodwill transferred, the fact 
that he is already the holder of a B licence 
is Rot .ft special circumstance which would 
iUfttify the licensmg authority in refusing him 
an A licence. When application is made for 


an A licence for the purpose of effecting the 
transfer of a carrying business, then whether 
or not the case is one iii which the licensing 
authority is bound to take into account the 
objection that transport facilities are or will 
be in excess of requirements, nevertheless 
appet. must prove that a reasonable number 
of the customers of the vendor are prepared 
to transfer their business to the purchaser. — ^ 
Wasey V. Borwick (1937), 25 By. & Can. 
Tr. Cas. 217. 


1499. .] — An old-established firm of 

hauliers also carried on a gravel, etc., busi- 
ness. In 1927 the entire business was ac- 
quired by a limited co. In 1931 a second 
limited co. was formed & acquired the road 
haulage portion of the business. This haul- 
age co. was in 1934 granted an A licence, 
claimed tonnage. It now applied for an A 
licence in continuation of the expiring licence. 
Mr. Oleeson Robinson refused the ax>plication 
on the ground that a B licence was appro- 

E riatc ; otherwise any person combining a 
aulage business with another business could 
evade the disabilities of a B licensee by 
incorporating a separate haulage co. On 
appeal: — Held : although Mr. Oleeson 
Robinson’s views might be x’roperly 
applicable to many cases, they did not 
apx>ly in this case where appet. co. was 
the successor of an old-established transport 
business & had been incorporated in 1931, 
before the Road <fc Rail Tralfic Act was con- 
templated . — Me Boyer (Wilijam) & Sons 
(Transport), Ltd. (1037), 25 Hy. & Can. 
Tr. Cas. 302. 


1500. For additional vehicles — When granted.] 

— (1) The principles on which A licences 
should be granted or refused during the first 
currency period are inter alia that the status 
quo should as far as possible be maintained. No 
increase in the number -of vehicles licensed 
should be allowed except upon proof that such 
increase is really necessitated by the general 
expansion of industry in any particular 
business or district. Stabilisation of the 
industry should bo the first aim of the 
licensing authorities. 

(2) The mei'e fact that particular cus- 
tomers are willing to give further custom to 
the appet. is not by itself sufllcient to justify 
the grant of an A licence for an increased 
number of vehicles. 

Where an appet. seeks an A licence for an 
increased number of vehicles on the ground 
that particular customers propose to use 
those vehicles his proper course is to apr)ly 
for contract licences under Road Rail 
Traffic Act. 1933 (c. 53), s. 7 (1). 

(3) An undeitaking by the appet. to 
observe certain conditions attaclied to the 
g^ant of an A licence cannot be accepted as 
an alternative to refusing th(i application 
because such an undertaking would not be 
enforceable. — Riogbwell & Co. v. Southern 
Ry. Co. (1934), 22 By. & Can. Tr. Cas. 0. 


Innoiatiana : — Apld. Hawker, LUl v. & 

London, Midland & Scottish W'Rv & 

Gan Tr CJoa 23 • Erv y (1934), ** oau. 

20*’ Distd London A North KoHhern Hy. Co. v, 

Oo^&Tondon &^rth Eastern Ry. Oo. (1635), 23 Ry. 
. t“ Cas. .2«„7. Co.«d.^Ooopor 
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By, Ck). V. Beazley (198^, 24 By. Sc Can. Tr. Oas. 112. 
Apld. London Sc North Biastem By. Oo. v. Alien (1986). 

24 By. & Can. Tr. Oaa. 149. Consd. Great Western & 
London, Midland Sc Scottish By. Cos. v. Smart (1936). 24 
By. Sc Can. Tr. Gas. 273 ; Hawker, Ltd. v. Graai Western 
Sc London, Midland Sc Scottish By. Cos. (No. 2) (1936), 

25 By. Sc C&D. Tr, Oas. 99 ; Kerr Sc Londom Midland Sc 
Scottish By. Oo. v. Brown (1936), 24 By. Sc Can, Tr. Oas. 
.323. lEteld. Power v. London, Midland sc Scottish By. Co. 
(1934), 22 By, & Can, Tr. Oas. 21 ; He Hughes’ Appeal 
(1934), 22 By. & Can. Tr. Cas. 141 ; London, Midland Sc 
Scottish Sc London Sc North Hastem By. Cos. a. Collier 
Daniels Transport Oo. (1936), 24 By. Sc Can. Tr. Cas. 258 : 
Southern By. Oo. v. Hardy Sc Son, Ltd. (1935), 24 By. Sc 
Can. Tr. Oas. 18 ; Pour Amalgamated By. Cos. v. Bouta- 
Tillotson Transport. Ltd. (1937), 25 By. & Can. Tr. Oas. 
158. 

1601. .] — Meld: by the Appeal 

Tribunal » the enlargement of a carrier’s 
licence cannot be juatBled by general evidence 
of an increase in his business &; general 
evidence that that increased business cannot 
be done by other carriers. — London & 
North Bastbrn Ry, Oo. v. Briggs (1936), 
22 By. & Can. Tr. Cas. 262. 

Annotation: — ^Befd. London & North Bastem By. Co. v. 
Brownbrldge (1935), 22 By. Sc Can. Tr. Cas. 255. 

1502. .] — (1) Where an appet. hired 

vehicles in the past as part of a general policy, 
Sc not in a casual manner, he has no right to 
a licence to enable him to dispense with 
hiring in the future, apart from special 
circumstances such as those mentioned in 
L. M, S. and Barr. 

(2) A general increase in a carrier’s busi- 
ness is a good ground for authorising him 
to use a larger number of vehicles ; & the 
fact that the increase is largely attributable 
to the custom of one particular firm is not in 
the circumstances a ground for limiting him 
to a contract licence under sect. 7 (1). — 
London & North Eastern By. Co. v. 
Robson (Gateshead), Ltd. (1935), 22 By. 
& Can. Tr. Cas. 233. 

Annotaiiona : — BeM. Thornley & Son v. London, Midland & 
Scottish Ry. Co. (1935), 22 Ry. Sc Can. Tr. Cos. 249 ; 
Four Amalgamated By. Cos. v. Foster & Co. (1936), 24 
By. & Can. Tr. Cas. 265. 

1503. .] — ^Hawker, Ltd. v. Great 

Western & London, Midland & Scottish 
By. Cos. No. 1630, post. 

1504. .] — (1) On an application to 

vary a carrier’s licence by the inclusion of 
an additional vehicle it is not sufficient for 
appet. to prove an increase in his business 
since the original grant of his licence, & 
there is no distinction between the cases 
wherp the application is opposed by a railway 
CO., where it is opposed by a rival road carrier, 
& where it is not opposed at all. 

(2) Where the decision of the licensing 
authority appears to have been based on 
erroneous grounds a resp. is nevertheless 
entitled to support the decision on other 
grounds. — Allatt v. London & North 
Eastern & London, Midland & Scottish 
By. Cos. (1935), 23 By. & Can. Tr. Cas. 82. 

AnnoUAion : — As to Cl) B^d. London & North Eastern & 
London, Midland & Scottish By. Co. v. Beazley (1936), 
24 By. Can. Tr. Oas. 112. 

1505 . — .] — (1) An application in part 

for claimed, & in part for discretionary, 
tonnage should be so published, & not as an 
application for discretionary tonnage only. 
\^ere an appet. carries partly in one traffic 
area Sc partly in another general evidence as 
to his operations throughout the country 
will not suffice to support an application for 


a licence for vehicles intended to be normally 
based in a particular traffic area. 

(2) A licensing comr. should act judicially, 
Sc should not allow his mind to be influenced 
by mere complaints unsupported by evidence. 

(3) Where the previous conduct of an 
appet. is brought in issue by allegations of 
criminal offences it is the duty of those 
making the allegations to furnish appet. with 
particulars of the offences he is alleged to 
have committed if he requires them. If the 
fact that a criminal offence has been com- 
mitted comes in question even collaterally, 
it must be strictly proved. 

(4) A licensing comr, who is required to 
give his reasons for a decision \mder sect. 6 (3) 
of Road Sc Rail Traffic Act, 1983 (c. 63), it 
bound to give all his reasons. He cannos 
reserve to himself a right to give additional 
reasons later. 

(6) Previous offences committed by an 
appet. as a carrier against sect. 19 of Road Sc 
Bail Traffic Act, 1930, Sc the charging of 
uneconomic rates as a carrier do not con- 
stitute “ previous conduct of appet. as a 
carrier of goods ” within sect. 6 (2) (h) of 
Road Sc Rail Traffic Act, 1933, Sc a licensing 
comr. is not entitled in law to take such 
matters into consideration when exercising 
his discretion imder that sect. But if an 
objection to the application is made imder 
sect. 11 (2) of the Act, on the ground that 
suitable transport facilities are or, if the 
application were granted, would be in excess 
of requirements, such matters are relevant 
to such objection Sc should be taken into 
consideration. 

(6) A road carrier who maintains long- 
distance trunk services. Sc seeks authority 
for additional vehicles to be used for the 
collection Sc delivery of his traffic, may 
justify his application by showing that such 
collection & delivery can be better co- 
oi*dinated with his trunk services Sc can be 
performed more efficiently with vehicles 
owned by him Sc under his control than by 
employing others to do the work. — ^Botjts- 
Tillotson, Ltd. v, Donaldson Wright, 
Ltd. (1935), 23 By. & Can. Tr. Oas. 106. 

Annotation : — As to (6) Befd. Watts v, London & North 
Eastern & London, Midland & Scottish By. Cos. (1937), 
25 By. & Can. Tr. Oas. 187. 

1506. .] — On an application to vary 

an A licence by including an additional 
vehicle ap^ct. established a case for his 
tonnage being increased, Sc bis application 
was granted. On appeal by the objectors 
to the Appeal Tribunal : — Held : a case for 
an additional vehicle could not be established 
merely by making a case for additional ton- 
nage, thou^ the latter case had been 
made out, the Tribunal were not competent 
to deal with the appeal on that basis. — 
Southern By. Co. v. Barnes (1936), 23 
By. Sc Can. Tr. Oas. 137. 

1607. .] — (1) There is no right of 

appeal by an objector to an application for 
claimed tonnage where the comr. ; being 
satisfied that the vehicle to be authorised is 
properly included in the claimed tonnage 
grants the application. 

(2) Where a carrier who was eats-blished 
during the basic year seeks to augment the 
vehicles which he is authofised sb ^ use he 
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must prove some general expansion in the 
business of his customers.— S tubbs (liBO- 
Sc Co., Ltd, V, Jackson & Ellis 
( 1986), 23 Ry, & Can. Tr. Cas. 141. 

150e. .] — (1) An increase in the 

business of a carrier is not the same thing 
as an Increase in the business of his customers ; 
Sc evidence of the former by itself does not 
justify an addition 4)0 the vehicles authorised 
by a carrier’s licence. 

(2) On an application for a variation of a 
licence a Comr, is entitled to take into 
consideration the conclusions he came to on 
the orimnal application. 

(3) General evidence that a cari’ier has 
had difficulty in finding other carriers to 
carry for him is not a special circumstance 
justifying the licensing of additional veliicles 
to enable the carrier to do his own carrying 
himself. 

(4) A licence ought not to be granted to a 
carrier for services which the Comr. thinks 
are unnecessary. 

(5) The decision of a Comr, on an applica- 
tion cannot create anything in the nature of 
an estoppel against appct. — Forrester v. 
Great Western Ry. Co. (1935), 23 Ry. & 
Can. Tr. Cas. 225. 

^509, ,] — An established carrier 

sought an enlargement of his licence on the 
ground that ids fruit-carrying business had 
increased. The Comr. having refused the 
ai)plication on the ground that suitable 
transport facilities in the district were in 
excess of requirements ;—Held : thoiigh the 
evidence in support of the Comr.’s finding 
was very slight, the appeal should not be 
allowed because the Tribunal were of opinion 
that appct. ’s fruit-carrying business had not 
increased, Sc they refused to consider whether 
his business of carrying vegetables had in- 
creased. — ^CoopER V, Southern Ry. Co. i 
(1935), 24 Ry. & Can. Tr. Cas. 65. 

1510. .]— -A haulier holding an A 

licence for two vehicles applied for it to be 
varied by the addition of a third vehicle. 
His gross receipts had increased & he had 
been compelled to hire : — H eld : such an 
appct. must first establish a case as laid 
down in RidgewelV s Case. If such a case is 
established the formula in Hawker's Case 
must then be applied to determine how many 
(if any) additional vehicles should be 
authorised. Assuming that this appct. had 
established the first point, he failea on the 
second point, for he had not pr*oved abnormal 
hiring, while the increase in gross receipts, 
computed on a basis of ten-months as laid 
down in Hawker's Case, was too small to 
justify the extra vehicle. The formula in 
Hawker's Case cannot be applied to certain 
cases. Alternative considerations discussed. 
Matters to be considered when assessing 
evidence of increase in ^oss receipts dis- 
cussed. Two classes of hirers distinguished. 
— ^London Sc North Eastern & LDndon, 
Midland & Scottish Ry. Cos. v. Beazlby 
(1936), 24 Ry. & Can. Tr. Cas. 112. 

ArmoiaUona : — Consd. Great Western & London, Midland 
& Scottish Ry. Oos. v. Smart (1936), 24 Ry. & (3an. Tr. 
Cas. 273. Apld. DrinJkwator v. London & North Eastern, 
London, Midland &; Scottish & Great Western Ry. Cos. 
(1936), 25 Ry. & Can. Tr. Cas. 82. Eafd. Bradshaw v. 
London, Midland & Scottish & London & North iDastem 
Ry. Oos. (me). 24 Ry. & Can. Tr. Cas. 137 ; London & 
North Eastern Ry. Co. r. Allen (1936), 24 Ry. & Can, Tr. 


Cas. 149: Hawker, Ltd. v. Great Western 6c London, 
Midland & Scottish Ry. Oos. (No. 2) (1936), 25 Ry. & Can. 
Tr. Oas. 99. 

1611* — — .] — An appct. claimed an 

additional vehicle under ms A licence on 
three grounds : ( 1 ) that tiie vehicle was to be 
acquired from a trader, who was then operat- 
ing it under a C licence, & that the trader 
would thenceforth employ the applicant to 
do Ills cartage ; (2) that liis business was 
increasing ; (3) that he required a heavier 
vehicle for certain work : — Held : operation 
of a vehicle under ^ 0 licence was no evidence 
of need for its authorisation under an A 
licence, & since the trader could obtain 
another C licence there was danger of a dual 
grant in respect of his work. Ground (2) had 
not been established by the evidence ; & 

the evidence for ground (3) did not justify 
an additional vehicle, though it might have 
justified the replacement of an existing 
vehicle by a heavier one. Tlie fact that an 
extra vehicle would be placed on the roads 
is not a ground for refusing a licence where a 
case has been made out. “ Contracting out ” 
of the Act, referred to. Remission to 
licensiug authority, refused.- — London & 
North Eastern & London, Midland & 
Scottish Ry. Cos. v. Roberts (1936), 24 
Ry. & Can. Tr. Cas. 151. 

1512. — ^ — - — .] — Held: that the avoidance 

of double-shift working is not in itself a 
sufficient gi’ound for authorising additional 
tonnage under an A licence. Meaning of 
“ Harrogate & district ” discussed. — London 
& North Eastern Ry. Co. v. PAiiKEii (1936), 
24 Ry. & Can. Tr. Cas. 159. 

.] — (1 ) xhe fact that a trader 

desires to transfer his traffic from other 
carriers to appct. only because appct. is in a 
position to help him financially is not a matter 
to be taken into consideration on an aj^plica- 
tion to increase the number of vehicles 
authorised under a licence. 

(2) Evidence of increase in gross receipts 
is not so useful as evidence of increase in 
tonnage of goods carried, nor so uBoful as 
evidence of increase in gross receipts & 
increase in tomxage of goods carried. — 
Reece, Ltd. v. Four Amalgamated Ry. 
Cos. (1936), 23 Ry. Can. & Tr. Cas. 199. 

Annoiaiion : — OeneraMy, Consd. Four Amalgamated Ry* 
Cos. V. Foster & Oo„ Ltd. (1936), 24 Ry. & Can, Tr. Cas* 
265. 

— Moss Bros. v. Southern 
Ry. Co., No. 1615, post* 


— — (X) Xhe fact that manu- 
facturers adopt a practice of waiting for 
orders before manufacturing their goods in 
place of manufacturing the goods first & 
warehousing them in anticipation of orders, 
if proved, is material to the question whetlier 
there is a need for additional vehicles. 

General evidence that an appct. has had 
difficulty in hiring will not by itself justify 
the grant of a licence for an additional 


evidence of a commercial clerk 
assistant goods manager to a ry. co. that tlie 
rv formerly carried traffic which it has smee 
lost, & that, so far as he knows, the ry. 
facilities meet the requirements of traders, 
does not prove that the ly. facilities ^ 
suitable with regard either to that traffic 
or to the persons requiring facilities for it. 
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General evidence of an increase in a canier^s 
business without evidence that the business 
of his customers has also increased will not 
justify the grant of a licence for an additional 
vehicle. 

Evidence that one cai'rier has without good 
cause abstracted the traffic of another may 
be a ground for refusing a licence, but the 
mere fact of absence of any such evidence is 
not a ground for granting a licence. 

(2) Wliere, owing to the pressure of business 
before the Comr., evidence which was avail- 
able could not be call^, the Appeal Tribunal 
sent the case back for a further inquiry. — 
London, Midland Scottish London 
& North Eastern Ry. Cos. v. Collier 
Daniels Transport, Ltd. (1936), 24 Ry. 
Can. Tr. Gas. 258. 


1516, — Pour Amalgamated 

Ry. Cos. V. Poster & Co., Lto., No. 1070, 
post 


1517. ^ ,] — (1) Objectors having sub- 

mitted that if they proved suitable transport 
facilities to exist in the district where an 
appct. proposes to carry, then the application 
must fail : — Held : if such facilities are in 
excess of requirements, or would be if the 
licence wore granted, then, generally speak- 
ing, a licence should not be granted. But 
there may be exceptional cases (though the 
Appeal Tribunal failed to visualise them) 
where a grant would be justifled. In this 
context, “ suitable ” means more than 
adequate ” & requirements ” does not 
refer solely to the requirements of appct. & 
objector ; both words must be considered 
in relation to current industrial & commercial 
conditions. 


A Imulier operating nine vehicles xmder A 
licence on a trunk service & one vehicle for 
collection & delivery, applied for an extra 
vehicle for the trunk service. The objectors 
contended that suitable facilities were in 
excess of requirements : — Held : the two 
questions, whether appct. has made out a 
case within RidgewelVs Case, & whether the 
objectors have proved their objection, have 
both to be considered. On the facts, this appct. 
had made out a case, & the objectors had not 
shown that their facilities were “ suitable.” 

Methods of ascertaining quantum of extra 
tonnage discussed. When considering 
, quantum on a trunk service, the tonnage of 
a collection & delivery vehicle should not be 
taken into consideration. Extra vehicle of 
2J tons authorised. 

(3) "pie Appeal Tribunal will not decide 
any principle not necessary for their decision 
upon the facts. 

(4) Counsel for representative bodies heard, 
under rule 6, Appeal Tdbxmal Rules, 1934. — 
Great Western & London, Midland & 
Scottish Ry. Cos. t. Smart (1936), 24 
Ry. & Can. Tr. Gas. 273. 

AnnMi(^:^A3 to Q) Consa. Four Amalgamated Ry. Cos. 
m Ltd, (1987). 25 Ry. k Can. 

Tr, Oas. 168. Rsfd. Hawker, Ltd. v. Great Western &, 
London. Midland & Scottish Ry. Cos. (No. 2) (1986) 26 
Ry, & Can. Tr. Cas. 09 i Watts v. London 8c North Eastern 
& London, Midland & Scottish Ity. Cos. (1937), 26 Ry. & 
Can. Tr. Cas. 187. 


1518. ,] — Great Western & 

London, Midland & Scottish Ry. Cos. v. 
Butler, No. 1614, poaU 

1519. — — - — ^.] — applied for the varia- 

tion of his A licence by the authorisation of 


additional vehicles. At the inquiry in Reb. 
1936 certain of his customers gave evidence 
of increases in their business, in their in- 
dustries, in the tonnage they desired H. to 
carry, etc. The variation was gifted. 
Later H. applied for another variation to 
authorise further additional vehicles. At the 
inquiry in Apr. 1930 the customers who had 
given evidence in 1936 were not called, but 
general evidence was given by H.’s accountant 
that there had been an increase in tonnage 
due partly to increased business done for 
these customers : — Held : additional vehicles 
should not be granted solely on the ground 
that tonnage had increased, since increased 
ton^ge for old customers might be due not 
to increases in customers’ businesses but to 
their transferring to appct. work hitherto 
done by other carriers. However, it is 
unnecessary for customers to be called to give 
the same evidence which they have given 
fourteen months previously, provided that 
some evidence is given to confirm appct. ’s 
general statements. Helpful evidence would 
he (i) evidence of inquiries by appct. as to 
the cause of increases in the business of these 
customers, or (ii) letters from these cus- 
tomers containing statements as to increases 
m their business & as to their suffering 
inconvenience from appct. being unable to 
supply transport. Such letters would be 
open to challenge by objectors. 

H. operated a trunk service & ancillary 
collection & delivery services. He based bis 
application as to the tnink service upon 
increased traffic duo partly to increased work 
for old customers, as stated above, & partly 
to obtaining substantial business from a 
new customer whose goods had hitherto been 
carried by rail. H. delivered these goods 
more expeditiously than the railway, but no 
reason was given why speedier delivery was 
necessary : — Held : it would not be in the 
public interest to grant H. a licence to carry 
goods hitherto canned by another carrier, 
provided that the previous carrier’s facilities 
were suitable. The fact that the latter were 
slower did not render them unsuitable in the 
absence of evidence that more expeditious 
delivery was reasonably necessary to the 
trader. H. was not entitled to additional 
vehicles for his trunk service. 

As to his collection delivery service H. 
gave evidence that owing to reorganisation 
of the working of his fleet he needed further 
vehicles for this work, that he had been hiring 
these at a cost of £500 per annum, & had had 
difficulty in hiring suitable vehicles ; — Held : 
special considerations apply to collection & 
dehvery vehicles ; it was reasonable for H. 
to use his own vehicles for this purpose ; the 
amount paid for hire represented the work 
of two vehicles, & he should be authorised to 
use those on his A licence. 

The ** Hawker formula ” discussed obiter. 
When once an appct. for a variation has 
established a case within RidgewelVs Caee, 
this formula is a useful guide to determine 
the quantum, if any, of additional tonnage 
to be authorised. — Hawker, Ltd. v. Great 
Western & London, Midland Sc Scottish 
Ry. Cos. (No. 2) (1936), 25 Ry. & Can. Tr. 
Cas. 99. 

Ar^tatioTi ;~-€oasd. London, Midland & Scottish & London 
Eastern Ry. Cos. v. Stevenson Transport, Ltd. 

(1937), 26 Ry. & Can. Tr. Cas; 328. 
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1520, ,] — ^Additional tonnage will 

not be authorised upon the ground that 
appots. had sometimes to keep customers 
waiting for transport. It is inevitable that 
on some occasions carriers cannot meet the 
demands of their customers at short notice. 
Nor is the hiring of horse-drawn vehicles a 
ground, in the absence of evidence that 
appcts. intend to use motor vehicles in sub- 
stitution for horse-drawn vehicles. 

** Carrying capacity ” discussed. “ Static 
carrying capacity ” distinguished from “ per- 
formance capacity.'’ — ^London, Midland & 
Scottish & London &; North Eastern Ry. 
Cos. V. Richards, Ltd, (1036), 25 Ry. & 
Can. Tr. Cas* 114. 

1521, .] — (1) An appct. for addi- 

tional tonnage performed 80 per cent, of 
his work for customers who refused access to 
their premises to motor-drivers who were not 
members of a trade union. For this reason 
appct. found it difficult to hire vehicles for 
this work : — Held : customers’ requirements 
as to trade union membership were not a 
special circumstance entitling the appct. to 
additional tonnage in the absence of evidence 
of need. 

(2) Where 80 per cent, of a haulier’s work 
is done for three particular customers, this 
cannot be said to be a case in which a Con- 
tract A licence should be applied for. — 
Payne v, London, Midland & Scottish, 
London & North Eastern & Great 
Western Ry. Cos. (1937), 26 Ry. & Can. Tr. 
Cas. 269. 

1522, .] — S. & Co, applied for the 

authorisation of additional vehicles xmder 
A licence upon the grounds that (1) they had 
obtained substantial new traffic from XJ. ; 
(2 ) certain fruit traflftc had increased ; (3) there 
had been a substantial general increase in 
their tonnage carried ; (4) they had proved 
a case within RidgeuyelVs Case ; (5) they 

needed additional maintenance tonnage. 

(1) U.’s traffic had previously been con- 
signed by rail ; S. & Co. agreed to carry 
this at a rate cheaper than that by rail, & 
to furnish warehouse accommodation. The 
railway cos. objected to the application on 
the ground that their facilities were suitable : 
— Held : in considering whether objectors’ 
facilities were suitable a licensing authority 
ought to take iifto consideration neither the 
fact that road rates wei'e cheaper (unless they 
were uneconomic), nor the fact that ware- 
house accommodation would be provided ; 
that on the facts the railway cos. had proved 
their objections ; & that no additional ton- 
nage should be granted for carrying U.’s 
tr^c ; (2) Held : on the facts as to the 
fruit irafflc the objectors had proved their 
objections. 

(3) , (4) Held : since S. & Co. had proved 
(a) that there had been an increase in their 
business, (6) that there had been an increase 
in the business of their customers, (c) that 
some of their customers had been incon- 
venienced by their inability to provide 
tranOT>ort facilities, they had made out a 
case for additional tonnage within BidgewelVa 
Case, As to quantum, the formula in 
Hawker* s Case (No, I ) applied ; but when 
applying this formula (i) wie increased goods 
tonnage carried in result of U.’s traffic & 
the fruit tra^o mu^ be disregarded, & 


(ii) the tonnage of maintenance vehicles 
must be deducted from fleet tonnage in order 
to arrive at “ effective ” veliicle tonnage. 

(6) By applying the “ Hawker formula ” 
it was ascertained that two additional 
vehicles of 8 tons each should be authorised : 
— Held : this was a substantial addition to 
S. & Co.’s fleet & they should be authorised 
to use further tonnage for maintenance 
purposes. — London, Midland & Scottish 
& London & North Eastern Ry. Cos. v. 
Stevenson Transport, Ltd. (1937). 25 
Ry. Sc Can. Tr. Cas. 328. 

1523. Fop particular customers — ^Duty 

to apply for contract licence.] — R idgewell 
Sc Co. V. SouTHKEN Ry. Oo,, No. 1500, ante. 

1524, .] — (1) A hauler applied 

for the addition of one vehicle to his A licence. 
He proposed to use this vehicle exclusively for 
one customer ; — Held : that, whether or not 
therfe was a contract with this customer, the 
haulier could not be authorised to use this 
vehicle under an ordinary A licence ; 
(2) Order dii'ected to lie in the office for a 
fortnight, to enable appct. to apply for an 
A (Contract) licence. — Kerr Sc London, 
Midland & Scottish Ry. Co. v. Brown 
(1936), 24 Ry. Sc Can. Tr. Cas. 323. 

1526. Vehicles formerly hired.] — Only 

special circumstances will justify the grant 
of a licence to a carrier with the object of 
enabling him to own the vehicles which he 
formerly hired. The risk he runs in losing 
his custom to those who supply such 
vehicles is not such a special circumstance. 
— Ward v. London, Midland Sc Scottish, 
London Sc North Eastern Sc Great 
Western Ry. Cos. (1934), 22 Ry. Sc Can. 
Tr. Cas. 38. 

Annotation : — ^Refd. Be Lovell (Shaw) & Sons, Ltd. (1937), 
26 Ry. Sc Can. Tr. Cas. 250. 


1526. .] — (1) The mere fact that a 

carrier who has been hiring the vehicles he 
requires now desires to use his own is not 
sufficient to justify the grant of an A licence, 
apart from special circumstances. 

(2) Where a carrier has in the past, by 
evading the limits imposed by law on hours 
of work and weight of loads, been able to do 
with fewer Sc smaller vehicles, the fact that 
he will no longer be able to evade the law 
Sc will therefore require more or larger vehicles 
to do the same amount of work is no ground 
for authorising an increase in his tonnage — 
London, Midland Sc Scottish & London Sc 
North Eastern Ry. Cos. v. Bark (Leeds), 
Ltd. (1934), 22 By. Sc Can. Tr. Cas. 44. 


Annotations: — As to (1) Oonsd. Burgoine & Sons v. Four 
Amalgamated Ry. Cos. (1934), 22 Ry. & Can. Tr. Cas. 77 ; 
Randall v, London, l^oland & Scottish Ry. Co. (1935), 

22 Ry. & Can. Tr. Cas. 163. Apld. London 8c North 
Eastern Ry. Co. u, Robson (Gateshead), Ltd. (19.35), 22 
Ry. & Can. Tr. Cas. 233. Refd. Hawker, Ltd. v. Gvt'at 
Western & Loudon, Midland & SoottiHh Ry. Co. (1935). 

23 By. Sc Can. Tr. Cas. 23 ; Rooce, Ltd. Fonr Amal- 

gamuriAsd xvy. v^ob. 23 Ry. & 

London & North Eastern clc London, Midland Scottish 
Ry. Oo. V. Beasdey (1936), 24 Ry. & Can. Tr. Cas. 112. 


^ 527 , ,] — A carrier who seeks to 

acQuire additional vehicles in order to do 
away with the necessity of hiring must prove 
special circumstances. It is not enough to 
allege that hired vehicles are unsatisfactory 
without particularising how Sc why they are 
unsatisfactory.— Burgoine Sc Sons v. F < — 
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Amialgamatbd Bt. Cos. (1084), 22 By. & 
Can. Tr. Cas. 77, 

1528. .] — ^London & North 

Eastern By, Co. v. Bobson (Gateshead), 
Ltd,, No. 1502, ante, 

1629. .] — Held: by the Appeal 

Tribunal a carrier cannot justify an applica- 
tion for an A licence by genert^l evidence that 
he has lost custom through being imable to 
hire vehicles when he needed them. — 
London & North Eastern By. Co. v, 
Brownbridge (1936), 22 By. A Can, Tr. Cas. 
265. 

Annotation: — Eeld. London & North Eastern & London, 
Midland & Scottish Ry. Oo. v. Beazley (1936), 24 Ry. 8c 
Oan. Tr. Oas. 112. 

1580, ,] — (1) Where additional 

vehicles are sought to be authorised under a 
public carrier’s licence, if appct. is a newcomer 
to the business he must prove a primd fade 
case that the existing operators already in 
business are not able to cope with the traffic 
which he proposes to carry ; if appct. is an 
operator already established during the basic 
year it is sufficient to show some expansion 
in the business of his customers, & a useful 
method of arriving at the amount of 
additional tonnage to which he is entitled 
is to take into consideration the tonnage of 
goods carried per ton of imladen weight of 
the vehicles. 

(2) Great difficulty in finding covered vans 
to hire is a special circumstance which 
justifies an applicant being authorised to use 
vehicles of his own in place of the vehicles 
which he formerly made a practice of hiring, — 
Hawker, Ltd. v. Great Western & London, 
Midland & Scxittish By. Cos. (1936), 23 
By. & Can. Tr. spas. 23. 

Annotaiions : — As to {!) uOnsd. Forrester v. Great Western 
Ry. Co. (1935). 23 Ry. & Can. Tr. Coe. 225. Expld. 
Loudon & North Eastern 8c London, Midland 8c Scottish 
Ry. Co. V. Beazley (1936), 24 Ry. A Can. Tr. Cas. 112. 
Refd. London, Midland & Scottish Sc London & North 
Eastern Ry. Cos. v. Williains (1935), 23 Ry. & Can. Tr. 
Cas. 1 59 ; Crompton v. London, Midland & Scottish 
Ry. Oo. (1935). 23 Ry. & Can. Tr. Cas. 178; Oraugre, 
Ltd, V. JenninffS (1935), 23 Ry. 8c Can, Tr. Cas. 195 ; 
London, Midland & Scottish Ry. Co. v. Pennington 
(1935). 23 Ky. 8c Gan. Tr. Cos. 256, As to (2) Consd. Great 
Western 8c Loudon, Midland 8c Scottish Ry. Cos. v. 
Smart (193G), 24 Ry. & Can. Tr. Cas. 273. 

1531. .]—(!) The fact that the 

contractor from whom a carrier has been 
accustomed to hire has proved to be unsatis- 
factory is not a special circumstance justify- 
ing the p?ant of a licence to the carrier to 
enable him to carry in his own vehicles. 

(2) The burden of proving objections does 
not lie on objectors ; the burden of dis- 
proving them hes in the first place on appct. 

(3) A carrier who had been carrying since 
1876, but had hired cars to carry in from 
1928 to 1934, was a newcomer to the carrying 
trade, — ^McLachlan v. Morgan &j Co, (1936), 
23 By. & Can, Tr. Oas. 243. 

1632. Necessary to avoid illegality as to 

hours Sc welgbts.}-~LoNDON, Midland & 
Scottish & London Sc North Eastern 
By, Cos. v. Barr (Leeds), I/td., No. 1526, 
ante, 

1533. Motor to he used in addition to 

horse-drawn vehicles.) — Held: by the Appeal 
Tribunal, in the special circumstances of the 
case, a licence ought to be granted to a carrier 
for a motor lorry which he proposed to use 
in addition to Sc not in sulistitution fbr carts 


drawn by horses.— Be Wood's Appeal 
(1936), 22 Ry. Sc Oan. Tr. Cas. 247. 

1534. Difficulty of overhauling vehicles.] 

— An appct. using seven motor vehicles under 
an A licence Sc two under a B licence applied 
to vary the A licence by the addition of a 
further vehicle. In support of his applica- 
tion he put in two letters from customers : — 
Held : (1 ) letters are often of small assistance 
to a case ; appcts. should call witnesses 
wherever possible ; these letters gave no 
particulars of the transport difficulties they 
alleged, Sc did not justify the application ; 
(2) An operator with nine vehicles should 
have no difficulty in providing for overhaul & 
repair. He could not invoke sect. 6 (2) (d) 
of the Act. If in difficulty he could apply for 
a short-term licence under sect. 8 (3). — 
Bradshaw v, London, Midland Sc Scottish 
Sc London & North Eastern By. Cos. 
(1986), 24 Ry. & Can. Tr. Cas. 137. 

1535. Evidence of increase of business.] 

— Reece, Ltd. v. Pour Amalgamated By. 
Cos., No. 1513, ante, 

1536. .] — (1) A haulier applied for 

additional tonnage on the grounds that his 
existing vehicles were so overworked that 
he had no opportunity to overhaul or repair 
them, Sc that his business Sc that of his 
customers had substantially increased. He 
supported his application by letters from 
customers ; — Held : failure to comply with 
the requirements of the Act as to overhaul, 
etc., could not be a ground of application. 
The appct. had, however, made out a case on 
other ^unds. As to the amount of extra 
tonnage to be authorised, increase in gross 
receipts considered ; (2) The evidential 

value of lettex^s is small, Sc oral evidence should 
be given "^erever possible. In future the 
Appeal Tribimal will pay less regard to the 
cont/ents of letters. — London Sc North 
Eastern By. Co. v, Allen (1936), 24 Ry. Sc 
Can. Tr. Cas. 149. 

Annotation :—OeneraUv, Retd. London, Midland St Scottish 
Sc London Sc North Eastern Ry. Cos. v. Collier Daniels 
Transport, Ltd. (19S6>, 24 Ry. 8c Can. Tr. Oas. 256. 

1537. Conditions — Undertaking to observe — 

Whether alternative to refusing application.] — 

Ridgewell & Co. V. Southern By. Co., 
No. 1500, ante, 

1538. .] — London, Midland 

Sc Scottish & London Sc North Eastern 
By. Cos, v, PAlmbr, No. 1486, ante, 

1539. Charges deduced from price of vehicle.] 

— (1) The findings of fact of a licensing 
authority are subject to review by the Appeal 
Tribunal. 

(2) The probable charges of a carrier can- 
not be inferred from the price he has paid for 
his vehicle. — ^Powbr v, London, Midland Sc 
Scottish By. Co. (1934), 22 By. Sc Can. Tr. 
Cas. 21. 

Annotation : — As to (1) Refd. Four Amalgamated Ry. Cos. 
V, Foster & Co. (1936), 24 Ry. 8c Can. Tr. Cas. 205. 

154,0. Subsidiary company— Vehicles owned 

by parent company.]— A co. which was 
entitled to an A licence under the provisions 
of sect. 7 (2) signified to the licensing authority 
its desire that the provisions of sect. 12 should 
have effect as regards its subsidiary oo. which 
was not so entitled to a licence, Sc in respect 
of vehicles which belonged not to the sub- 
sidiary co, but to the pamit oo. t ^ 
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the sigxuflcatioxL could be treated as a nullity, 
& the parent co. should be granted an A 
licence under the provisions of sect. 7 (2). 
Qu, ; whether the provisions of sect. 12 apply 
to A B licences or only to C licences. The 
vehicles which a licensee uses or intends to 
use should be specified in the licence, if 
necessary as & when they are aoqiiired. — 
Linton Chaxjk & Whiting Co., Ltd. d. 
Linton Hauiagb Co. (1934), 22 Ry. & Can. 
Tr. Cas. 132. 

1541 . Speolfication of vehicles — ^Necessity lor J 

— Linton Chalk Sc Whiting Co., Ltd. v 
Linton Haulage Co., No. 1540, ante, 

1542. Base from which vehicles to be used.] — 

Application was made for A licences for 
vehicles to be normally used from P. as a base. 
The evidence showed that some of the vehicles 
would be used from bases other than P., but 
in the neighbourhood of P. : — Held : (1) the 
comr. was not wrong in law in granting 
licences for vehicles to be used from P. as a 
base ; (2) when a railway co. seeks A licences 
for the purpose of discharging its statutory 
obligation of collection & delivery it must 
prove its case separately in respect of each 
base from which the collection & delivery is 
to be effected. — Norman v. Great Western 
Ry. Co. (1935), 23 Ry. & Can. Tr. Cas. 5. 

Annotation .‘— Reid. Watts v. London & North Eastern & 
London, Midland & Scottish Hy. Cos. (1937), 26 Ry, & 
Can. Tr. Cas. 187. 

1543. Back loading — Whether justified.] — 

Where appcts. charged a lower rate for 
services which, in the opinion of their cus* 
tomers, were more efficient than those offered 
by the objectors, it was foimd as a fact that 
the work could be dealt with efficiently by 
existing facilities & allowed an objection 
on the ground that transporj^ facilities were 
in excess of requirements i—Held : there 
cannot be any objection to back loading as a 
normal pai-t of a carrier’s business under an 
A licence, because this practice relieves 
traffic congestion & makes for the economical 
transport of goods. But where the traffic is 
undirectional the effect may be to produce 
uneconomic competition. — Shepherd v. Lon- 
don, Midland & Scottish Ry. Co. (1935), 
23 Ry. & Can. Tr. Cas. 173. 

1544. Matters for consideration.] — 

( 1 ) A distinction must be drawn between the 
carrier already established, who seeks to 
obtain back loads in order that his vehicles 
shall not operate an undue amount of dead 
mileage, & one who, having newly entered 
the carrying business, seeks to obtain a 
licence solely on the groimd that he has been 
promised work by one or more clearing 
houses. 

(2) Where on an appeal by an objector 
ag;^st the grant of a licence it appeared to 
the Appeal Tribunal doubtful whether 
appcts. base or centre was in the traffic area 
of the Comr. who granted the licence, the 
appeal was formally allowed. Sc the case 
was sent back to the Comr. for a further 
hearing with the sug^stion that a short- 
term licence should be issued to resp. pending 
the final disposal of the matter. — ^London, 
Midland Sc Scottish Ry. Co. v. Woodruff 
(1936), 23 Ry. Sc Can. Tr. Cas. 261. 

AhnohHon: — Eetd. London & North Eastern Hy. Co. .. 

Sc Sons (Leeds). Ltd. (1937), 26 Ry. Sc Can* Tr, 


1545. Vehicles used principally for single 

customer,] — (1) The Tribunal admitted new 
evidence of facts which had occurred since 
the decision of the Comr. 

The Comrs. must not grant an ordinary A 
licence for vehicles which will be principally 
used for the business of a single (justomer, so 
that they are generally loaded only with the 
^ods of tliat customer, even though none of 
the vehicles will ever be used for the purposes 
of a contract for the carriage of goods for a 
year. — Southern By. Co. v. Hardy Sc 
Son, Ltd., Hardy & Son, Ltd. v. Southern 
Ry. Co. (1935), 24 Ry. Sc Can. Tr. Cas. 18. 

1546. In continuation of existing licence — 

What must be shown.] — Four Amaixiamated 
By. Cos. V, Bouts-Tillotson Transport, 
Ltd., No. 1497, ante, 

1547. .] — Held : (1) an established 

haulier who applies for a new A licence in 
continuation of his expiring licence should 
satisfy tlie licensing authority (a) that during 
the currency of his expiring licence the 
authorised vehicles liave been regularly & 
fully emx)loyed ; (h) as to his gross receipts 
Sc tonnage ; (c) tliat there has been no 

material change in the circumstances relating 
to his business. If the licensing authority 
is satisfied as to these matters he should 
grant the application unless there are over- 
riding circumstances to the contrary. Tliis 
applies not only to trunk services but also 
to other facilities, although special considera- 
tions may arise in connection with collection 
Sc delivery services ; (2) where an A licensee 
has on a- prior application stated that he 
intended to provide facilities within certain 
districts or between certain places, & where it 
appears upon his applic^ion for a new licence 
in continuation of his ^Listing licence that 
he has been providing. Sc intends to provide, 
facilities within other districts or between 
other places, then his application should be 
refused in the absence of evidence of need ; 

(3) if during the currency period of an 
expiring A or B licence there has been a 
substantial break in the continuity of the 
licensee’s haulage business, the licensee 
should not necessarily be treated as a new- 
comer when he applies for a new licence in 
continuation. But if the evidence proves 
the former business to have been abandoned, 
the new licence should not be granted in the 
absence of evidence of need. Aliter if the 
break was due to illness or fluctuation of 
business. — Modern Haulage Services, Ltd. 
V, London, Midland Sc Scottish Sc London 
Sc North Eastern By. Cos., Southern By. 
Co. V, Coleman, London Midland Sc 
Scottish & London Sc North Eastern 
By. Cos. Stuart (1937), 25 By. Sc Can. 
Tr. Cas. 272, 

I 1548. To whom granted — ^Liquidator. ] - A 

haulage co. holding two A licences went into 
liquidation. The liquidator applied for A 
licences in respect of the vehicles specified 
in the co.’s licence, Mr. Henderson granted 
the application, but only in respect of such 
vehicles as were in use at the date of liquida- 
tion Sc he expressed the licences to expire 
on the dates on which the co.’s licences would 
have expired : — Held : this was a proper 
course. There is no reason why a liquidator 
should not be granted a licence. Under 
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sect. 3 (2) of the Act licences may be panted 
for less than the full ctxrrency period for 
“special reasons,” & the appointment of a 
liquidator was a special reason. Insolvency 
does not by itself show that goods had been 
carried at uneconomic rates. The objectors 
liad not proved that facilities would be in 
excess of requirements : their facilities 
differed materially from those of the co. 

The “ carriers quarters ” system in Scot- 
land commented upon. — Aitchison v. Dow- 
ning (1930), 25 Ky. & Can. Tr. Cas. 9. 

1549 . Hiring allowance — When Justified.] — 

A haulier applied for a new A licence in con- 
tinuation of her existing A licence & in respect 
of the same tonnage, viz. : four vehicles in 
possession one vehicle to be hired. During 
a fourteen weeks period the hiring allowance 
had been utilised three times when a vehicle 
was under repair & tliree times for work 
which could not be undertaken by the other 
four vehicles. The application was granted, 

& the objectors appealed against that part 
of the decision which authorised the hiring 
allowance : — Held : this was a case of the 
type in which the need for ah additional i 
vehicle should be dealt with by an application 
for temporary replacement under article 15 
of the Goods Vehicles (licences & Prohibi- 
tions) B-egulations, 1930. 

Urgent applications under this aHicle are 
dealt with very rapidly by licensing 
authorities. — Southern Ky. Co.‘ v. Wilkin- 
son (1937), 25 Ry. & Can. Tr. Cas. 245. 

1550. To what vehicles applicable.] — 

(1) Two railway cos. applied for the variation 
of a number of their A licences in respect of 
different bases by the addition of further 
vehicles. The majority of the applications 
were for vehicles to be used for the collection 
Sc delivery of rail -home traffic ; in some in- 
stances the groimd of the application was that 
such traffic had increased, & in othei*s it was 
that the vehicles were to be used in sub- 
stitution for horse-drawn vehicles. The 
ajiplications were granted. The objectors 
(applts.) contended, inter alia)y that such 
vehicles should have been authorised under 
B licence : — Held : it was proper in such a 
case to authorise collection & delivery 
vehicles under A licence. Sc not under B 
licence subject to conditions restrictive as to 
radius, since it was necessary for the efficient 
woi’king of a large transport organisation that 
veliicles could in an emergency be used from 
a base other than their noimal base. If the 
right to unrestricted user under A licence 
were abused, the licensing authority could 
refuse a subsequent application. 

(2 ) The ratio in which motor vehicles should 
be authorised in substitution for horse-drawn 
collection Sc delivery vehicles cannot be fixed 
& depends entii*ely upon the facts of each case. 

(3) By reason of sects. 11 (2) Sc 15 of the 
Act objectors who are B licensees have no 
right of appeal against a decision to grant 
an A licence. Sanderson* a Case explained Sc 
followed. — Watts v, London Sc North 
Eastern Sc London, Midland & Scottish 
By. Cos, (1987), 25 Ky. & Can. Tr. Cas. 187. 

1551. “ B licence— When iptmted.] — trader 

who carries his own goods long distances to 
deliver to his customers, Sa on the return 
journey carries goods for his customers for 
reward, competes with carriers who only 
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carry for reward, & it is net deskable in the 
interests of transport that he should do so. — ^ 
Cox V. Great Western Ry. Co. (1986), 22 
Ry. Sc Can. Tr. Cas. 161. 

1662. — Held: (1) a B Hcenoe should 

not be granted to an appet. who failed to 
prove a need for further transport facilities 
m his district ; (2) the principles laid dbwn 
in Hnston's Case do not apply to all applica- 
tions for B licences any more than they apply 
to all applications fop A licences. — ^T^ ornLby 
& Son V. London, Midland & Scottish Ry. 
Co. (1935), 22 Ry. & Can. Tr. Cas. 249. 

1563. .] — (1) A manufacturing co. using 

a fleet of vehicles to deliver their products 
made a practice of carrying goods for hire or 
reward on return journeys. Tliey applied for 
a B licence to enable them to continue to do 
so : — Held : the carrying of return loads for 
hire or reward is not generally in the public 
interest provided that alternative trar^port 
is availaDle. On such an application, there- 
fore, a licensing authority has to consider 
whether a case for exceptional treatment is 
made out, Sc whether alternative transport 
is available. Letters from customers assert- 
ing a preference for road over rail transport 
do not assist such a case, Sc the existence of 
alternative road transport may be inferred 
from them. Here no case for exceptional 
treatment was shown, & the existence of 
alternative tran^ort for the return loads was 
proved : the application was rightly dismissed. 

Obiter^ on an application for a B licence it 
may be material for the licensing authority to 
consider whether alternative transport is 
available for the carriage of appet.’s own 
goods. 

(2) The licensing authority, in reaching his 
decision, had made use of knowledge of 
transport conditions acquired generally in 
the course of his duties : — Held : he was 
entitled so to do, but if during a public 
inquiry a licensing authority contemplates 
using knowledge of specific matters he should 
give the parties an opportunity of dealing 
with them. — Barratt & Co., Ltd. v. Lon- 
don, Midland Sc Scottish, London Sc 
North Eastern Sc Great Western Ry. 
Cos. (1936), 24 Ry. Sc Can. Tr. Cas. 127. 

Annotatiems : — As to (1) Coiisd. London & North Eastern & 
London, Midland & Scottish Ry. Cos. v. Shevillo <1936), 
26 By. & Can. Tr. Oas. 46. Apid. London & North Eastern 
& London, Midland & Scottish Ry. Cos. v. Smedley (1936), 
25 Ry. & Can. Tr. Cas. 118 : London, Midland & Scottish 
Ry. Co. V. Mitchell & Broadbent (1936), 25 Ry. & Can. Tr. 
Oas. 78. Retd. Fonr Amalgamated Ry, Cos. r. Boute- 
Tillotson Transport, Ltd. (1937), 25 Ry. & Can, Tr. Cas. 
168 ; London, Midland & Scottish Ry. Co. v. Holden 
(1936), 24 By. & Can. Tr. Cas. 178. 

1554. — ,] — Held : the whole of the pro- 

visions of sect. 7 (3), apply only to applica- 
tions for licences for the first currency period. 
On applications for licences for the second or 
subsequent currency periods the discretion to 
grant or refuse the hcence is that given by 
sect. 6 of the Act. 

An appet. proved that there was a need for 
his car to be used on a private estate where 
no licence was required to use a car for 
carriage of goods for hire or reward, Sc that 
' there was a possibility that there mig^ht 
be a need for the car to be used on public 
roads where a licence would be requhfed 
Held : no case for a licence had been made out. 

OhUer, if the public are adnfitted to a private 
estate the roads on that estate are roads within 
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Boad & Bafl Traffic Act, 1033 (c. 68).—- 
Ix>NDON, Midland & Scottish By. Oo. v. 
Holden (1936), 24 By. So Can. Tr. Cas. 178. 

1555, ,] — (1) haulier applied for the 

renewal of his B licence permitting him 
{inter alia) to car^ strawboards for a certain 
CO. A ry. co. objector gave general evidence 
as to ry. facilities & argued that these facilities 
were suitable So that therefore the applica- 
tion should have been dismissed ; — Held : 
in this case whether or not the vy. facilities } 
were suitable depended upon whether or 
not the strawboards had frequently to be 
carried for indent delivery.. The evidence as 
to this was unsatisfactoi-y ; case remitted 
for further inquiry. 

The fact that objectors have in the past 
carried large quantities of certain goods does 
not prove that their facilities are suitable ; 
it is a factor to be taken into consideration, 
but is not conclusive. 

It had been stated as one ground for 
gi'anting the application the fact that con- 
veyance of strawboards by rail would 
involve a 60 per cent, increase in transport 
charges ; he described the rail charge as “ on 
the high side : — Held : this finding was not 
justified by the evidence ; the rail rate had 
been authorised by the By. Kates Tribunal 
& was not on the high side. 

(2) Evidence tendered by objectors should 
be as particularised as that given by appcts. — 
London, Midland & Scottish By. Oo. v. 
INGLEBY (1986), 24 By. & Can. Tr. Cas. 294. 

1555, ,] — 0j^al merchant who hawked I 

coal from his motor vehicle during the winter ! 
months applied for a B licence : — Held : a 
coal merchant who is unable to discharge the 
ordinary burden of proof should nevertheless 
be granted a B licence if : (a) his business is 
genuine ; (6) he requires the vehicle for 

carrying goods in connection with his own 
business Sc these goods cannot satisfactorily 
be carried otherwise ; (c) taking the year as 
a whole the vehicle cannot be economically 
operated unless used during the off season 
for lii^ or reward ; Sc provided a special 
condition be attached preventing him carry- 
ing for hire save during the off season & 
preventing wasteful competition. 

This principle only applies to genuine coal 
merchants’ businesses, & it does not neces- 
sarily apply to other seasonal businesses. — 
Southern By. Co. v. Lambert (1936), 26 
By. Sc Can. Tr. Cas. 24, 

Annotations Eeffl. Four Amalgamated Ky. Oos. v. Bouts- 
Tilloteon Transport, Ltd, (1937). 26 Ry. k Can. Tr. Gas. 
158 ; Marris v. London, Midland Sc Scottish & London Sc 
North Eastern Ry. Cos. (1937), 25 Ry, & Can. Tr, Cas. 248, 

1557, — Furniture dealers applied for 

a B licence to enable them to carry out 
removals. They did business on the “ easy 
pa.yment ” system, & proposed to apply this 
system to removals : — Held : they must 
raise a primd facie gase within the terms of 
Enston'a Case ; their proposed method of 
Collecting charges was not a matter which 
the licensing authority shodld take into con- 
sideration. — ^B. radsh 4 lWs Stores, Ltd. v. 
Walker Sc London, Midland So Scottish 
By. Co. (1936), 26 By. Sc Can. Cas. 

1568. — .]— A wholesale fruit merchant 

, used motor vehicles to convey fruit trom 
Xiondon to Kottingham & Ilkeston. He 
applied for a B licence to enable him to 
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continue his practice of carrying for hire or 
reward on the return journeys to London : — 
Held : he was not entitled to a licence if 
there were aheady in existence suitable 
trani^ort facilities for the conveyance of 
(a) his goods, & (b) those of his customers. 

The evidence showed that railway facilities 
were suitable for the conveyance of appct.’s 
goods to Nottingham but not to Ilkeston. 
The Tribunal refused to assume in the absence 
of evidence that suitable facilities to Ilkeston 
were provided by A licence-holders. There 
was also insufficient evidence as to facilitias 
available for conveyance of the customers’ 
goods ; case therefore remitted to the licens- 
ing authority for further inquiry, 

BarratVs Case followed ; decision of Mr. 
(rleesoh Robinson therein approved, save that 
the Tribunal doubted whether a licensing 
authority was entitled to take into considera- 
tion the fact that a B licensee would obtain 
an advantage over his competitors not 
similarly licensed. — London Sc North 
Eastern & London, Midland Sc Scottish 
By. Oos. v. Smalley (1936), 25 By. Sc Can. 
Tr. Cas. 118. 

1569. ; .]— Sect. 6 (2) (e) of the Act 

requires the licensing authority to have 
regard to the extent to which the vehicles 
to be authorised will be in substitution for 
horse-drawn vehicles previously used by the 
appct. for the purposes of his business as a 
carrier. 

Besp. co-operative society applied for a 
B licence for one vehicle to enable them to 
effect furniture removals for their members. 
They had hitherto done this work locally 
by their own horse-drawn vans, for which 
they had hired horses from S. Mr. Nicholson 
granted the application subject to a radius 
of twenty-five miles. On ai)peal it was said 
that 8. had now himself obtained a licence 
on the ground of substitution of motor for 
horse-di*awn vehicles, & that if this decision 
were supported there would have been a 
dual grant : — Held : where a van belonging to 
one person had been drawn by a horse 
belonging to another, the fact that the owner 
of the horse has already successfully invoked 
sect. 0 (2) (e) does not preclude the owner of 
the van from relying on it as well. 

Grant upheld, subject to a reduction of 
radius to fifteen miles. — Beed Sc Sons v, 
Bristol Co-operative Society, Ltd. (1937), 
25 By. & Can. Tv. Cas. 241. 

1560. .] — The owner of a furniture 

depository Sc a furniture removal business 
had been authorised under B licence to carry 
furniture & household effects within a 100- 
mile radius. He applied for a new licence 
in continuation of his expiring licence & 
asked that the restrictive radius .he re- 
moved : — Held: (1) in the absence of evi- 
dence to the contrary it must bf) assuniod 
that removals beyond the 100-inile radius 
had been satisfactorily effected by other 
carriers Sc therefore that the lifting of the 
restriction would create an excess t)f suitable 
facilities ; but (2) it is reasonable that the 
owner of a depository who is also a furniture 
remover should be perirutt;<^d to carry with** 
out radius restriction fuiniture & household 
effects stored in his depository. — Brown v. 
liONDON Sc North Eastern By. Co. (1937) 
25 By. & Can. Tr. Cas. 265. 
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-.] — (1) It is not by itself a ground 
for refusing a B licence that appct.*s own 
goods could be quite satisfactorily carried by 
existing transport & that there is no othei* 
valid &> sufficient reason why he should carry 
them himself. But where there already 
exist suitable transport facilities for the 
carriage of the goods which appct. proposes 
to carry for reward the licence must be 
refused. 

(2) In the absence of any explanation from 
the traders concerned it is not right to draw 
the inference that rail transport is unsuit- 
able from the fact that many consignees 
order their goods forward by road. 

(8) Where there is a finding that there are 
no A licensees in a certain area who are not 
fully employed, So this finding is based on 
knowledge acquired in the exercise of the 
duties of a licensing authority, the Appeal 
Tribunal have no alternative but to accept 
it. — London & North Eastern & London, 
Midij^nd & Scottish By. Cos. v. Smalley 
(1937), 25 By. & Can. Tr. Cas. 348. 

1562. Additional vehicles — When granted. | — 

Wliarfingers applied for a variation of their 
B licence by the addition of five vehicles 
that they might themselves do work hitherto 
done for tliem by sub-contractors. They 
complained of an increasing difficulty in 
hiring vehicles fi'om such 8ub-(;ontractors : — 
Held : by Mr. Cleeson Bobirison, in the case 
of applications by wharfingers, forwarding 
agents & clearing houses wiio had hitherto 
done all or part of their haulage work by 
sub -con tractors, & in the absence of special 
ch’cumstances, a licensing authority should 
safeguard the transport industry generally 
by refusing to authorise vehicles for the 
purpose of doing such work as was hitherto 
d(Uio by sub-contractors. He refused the 
application. On appeal, the Appeal Tribunal 
were disposed to agree, ohiter^ with Mr. 
Oleoson Kobinson as far as concerned for- 
warding agents, clearing houses, So some 
wharfingers. In the case of these appets., 
howH^ver, they found special circumstances 
to exist, So held a-ppets.’ road facilities were 
to he regarded as collection & delivery services 
ancillary to trunk routes by sea, So since an 
increasing difficulty in hiring had been 
proved, the extra vehicles should be 
authorised. — lie IjOVETx (Shaw) So Sons, 
Ltd. (1937), 25 By. & Can. Tr. Cas. 250. 

1563. Application for — What must be stated.] 

— Great Western By. Co. v. West Mid- i 
land Traffic Area Licensino Authority, 
No. 1601, poaU 

1564. Jurisdiction of licensing authority.] — 

(1) An appct. for a B licence in respect of a 
motor vehicle in describing the area which he 
intends to serve is only bound to state the 
district within which or the places between 
which he intends normally to use the vehicle. 

(2) In granting such a licence the licensing 
authority may, if he thinks fit, under sect. 8 

(3) (a), attach to the licence a condition that 
it shall be used only in a specified district or 
between specified places ; or he may grant the 
licence without imposing any restriction. 

(3) When a rule nisi for a writ of certiorari 
has been made absolute by the K. B. Div. 
& an appeal to the Ct. of Appeal from the 
order absolute has been allowed. Qu* : 


whether it is necessary to sue out writs of 
aupersedeae & procedendo to avoid the writ. — 
Great Western By. Co. v. West Midland 
Traitfic Area Licensing Authority, [1980] 
A. C. 128 ; 106 L. J. K. B. 37 ; 62 T. L. B. 
44 ; 79 Sol. Jo. 941 ; 24 By. & Can. Tr. Cas. 
1 ; sub nom. B. v. West Midland Traffic 
Area Licensing Authority, Ex p. Great 
Western By. Co„ 154 L, T. 39, H. L. 

AnnotatioTM : — Ab to <1) Apld. Modem Haulage Services, Ltd. 
V. London, Midland & Scottish & London & North Eastern 
Ry. Cos., Southern Ry. Co. v. Coleman, London, Midland 
& Scottish So London So North Eastern Ry. Cos. v. Stuart 
(1937), 25 Ry. & Can. Tr. Gas. 272. B^fd. Charman r. 
Southern Ry. Co. (1934), 22 Ry. & Can. Tr. Cae. 116. 

1565. Licensing authority using knowledge 

gained In course of duty — Duty to give notice 
to parties.]— Barbatt So Co., Ltd. v, London, 
Midland So Scottish, London So North 
Eastern So Great Western By. Cos., 
No. 1553, ante. 

1566. Conditions — Consideration of public 

interest.] — (1) Leave to call new evidence on 
appeal was refused to an applt., who as 
appct. had been given every opportunity to 
present his case to the comr. So had not asked 
for an adjournment. 

(2) In attaching conditions to a B licence 
granted under sect. 7 (3), which provides that 
no condition shall be attached which would 
constitute a substantial interference with the 
business for which the vehicles were used 
during the basic year, a comr. may also take 
into account the public interest. The busi- 
ness may include the business of a carrier. — 
Plenty v. Great Western By. Co. (1934), 
22 By. So Can. Tr. Cas. 82. 

1567. Auctioneer’s licence.] — The Appeal 

Tribimal imposed a condition on an auction- 
eer's B licence limiting him to the carriage of 
fiumiture for hire or reward to or from his 
auction rooms So within a certain area. — New- 
bury So District Motor Services v. Perry 
(1935), 23 By. So Can. Tr. Cas. 1. 

1568. — Duty to attach.] — ^When granting 

a B licence a licensing authority in the proper 
exercise of his discretion under sect. 8 (3) 
of the Act should attach reasonable con- 
ditions having regard to the evidence. 

An appct. carried for hire or reward within 
twenty-five miles of his base. The licensing 
authority granted a B licence without special 
conditions ; — Held : he should have attached 
conditions in accordance with the evidence. 
Case remitt/ed for reconsideration. — London, 
Midland So Scottish By. Co. v. Breeze 
(1936), 24 By. So Can. Tr. Cas. 290. 

Annotation Refd. Sutcliffe, Ltd. v. Loudon, Midland & 
Scottish Ry. Co. (1936), 25 Ry. So Can. Tr. Cas. 213. 

1569. — .]— A newcomer applied for a B 

licence. It was granted subject to a con- 
dition limiting tlve use of his vehicle to a 
26 -mile radius from its base. Hauliers with 
bases twelve So fifteen miles respectively from 
the newcomer's base objected, & appealed : — 
Held : on the evidence, the newcomer had 
made out a prirnd facie case, but that it had 
been pro tanto rebutted by the two objectors, 
so far as their bases were concerned ; con- 
dition amended to prevent the newcomer 
carrying for persons other than those residing 
within four miles of his base. An offer made 
at a public inquiry by an objector, to station 
a vehicle at an appet/s base, should not he 
taken into consideration. 
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Value of maps as evidence, commented 
upon. — ^PococK v. Washy (1936), 24 Ry. 

Can. Tr. Cas. 316. 

1570. — — ; whether a licensing 

authority has jurisdiction to grant a B licence 
subject to special condition empowering the 
licensee to carry for a firm who are them- 
selves holders of an A licence. — London & 
North Bastbrn By. Oo. v. Turnbull & 
Sons (Leeds), Ltd. (1987), 25 By. & Can. 
Tr. Cas, 239. 

1571. Grant quashed by Divisional Court — 

Issue of writ of supersedeas & procedendo by 
Court of Appeal.] — Great Western By. Co. 
r. West Midland Traffic Area Licensing 
Authority, No. 1664, ante. 

1572. Return loads.] — Traders had carried 

return loads within radii of sixty -five, forty 
So twenty miles under B licence, claimed 
tonnage. They now applied for a fresh B 
licence subject t(3 the same conditions in 
continuation of the first licence. Objectors 
gave evidence of then* facilities : — Held : 
by Mr. Famdale, in cases where appcts. had 
been carrying return loads since at least the 
commencement of the basic year, they should 
be permitted to continue so to do unless 
objectors proved beyond doubt that alterna- 
tive transport facilities were commercially 
suitable as well as physically sufficient. 

In the absence of evidence by objectors 
that they could deliver goods in the district 
in question early the morning next after 
dispatch, & that such delivery met the needs 
of consignees, Mr. Farndale found. So the 
Ayipeal Tribunal agreed, that objectors had 
not proved their facilities tc) be commercially 
suitable. — London, Midland & Scottish 
By. Co. v. Mitchell So Broadbent (1936), 

25 By. & Can. Tr. Cas. 78. 

1573. Radius.] — Appcts. applied for a B 

licence in substitution for their existing 
B licence under which they were permitted 
fu carry ftir hire or reward within a 70-mile 
radius. They had been carrying daily return 
loads from points 35 to 65 miles from their 
base : — Held : since the return loads were 
not carried for “ long distances ” & since they 
formed a regular service, the decision in 
Barratfs Case did not apply. 

Sir William Hart granted the application 
subject to new radii of 15 & 35 miles. He 
considered these to be radii within which a B 
licensee might reasonably be expected to 
operate : — Held : by the Appeal Tribunal, 
in fixing a radius regai’d should be had to the 
evidence of past work & future need ; Sir 
William’s decision must be reversed. — 
Sutcliffe (Kdward), Lti>. v. London, Mid- 
land & Scottish By. Co, (1936), 25 By. & 
Can. Tr. Cas. 213. 

1574. "O’* licence — Condition prohibiting carriage 
for reward — Vehicle owned by mutual benefit 

societies*] — An incoi*porated society, whose 
members consisted exclusively of persons 
employed at a colliery, had as its object the 
business of deliveiing to its members coal 
supplied to them from the colliery by the 
colliery co. For the purposes of its business 
the society owned a motor goods vehicle in 
respect of which it held “ a C licence ” under 
the above sub-sect. The society used the 
vehicle for making a delivery of coal at the 
house of one of its members, the charge for 
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the dfdivery being deducted from the wage 
of the member payable by the colliery co. & 
subsequently paid by that co. to the society. 
On an information against the society for 
having failed to comply with the condition, 
to which the licence was subject under the 
above sub-sect., by using the vehicle for the 
carriage of goods for hire or reward : — Held : 
as the society was incorporated, it was a legal 
entity separate & distinct from its individual 
members ; & consequently in using the 

vehicle for the carriage of coal to one of the 
members at a charge, it used the vehicle for 
“ the carriage of goods for hire or reward ” 
within the Koad & Bail Traffic Act, 1933 
(c. 63), K, 2 (4), A was guilty of the offence 
with which it was charged. 

In another case in which the material 
circumstances were in all respects simihir to 
those above mentioned, except that the 
society which carried on the business & 
owned the vehicle A against which the 
information was laid, was an unincorporated 
society ; — Held : as the society was unin- 
coiqjorated, it liad no separate existence 
apart from it« individual members who were 
themselves the owners of the vehicle & the 
recipients of tlie payments made for the use 
of it ; Si consequently when the vehicle was 
used for the carriage of coal to the member 
it was not used for “ the carriage of goods 
for hire or reward ” within the sub-sect., & 
the society was not guilty of the offence 
charged against it. — Wukzel v, Houghton 
Main Home Delivery Service, Ltd., 
WuRZEL V. Atkinson, [1937] 1 K. B. 380 ; 
[1930] 3 All E. B. 311 ; 106 L. J. K. B. 197 ; 
155 L. T. 576 ; 100 J. P. 603 ; 63 T, L. B. 
81 ; 80 Sol. .To. 895 ; 34 L. G. B. 587 ; 25 
By. & Can. Tr. Cas. 59, D. 0. 


1574a. — — ^ Breach of condition.] — Besps., as holders 
of a private “ 0 ” caiTier’s licence, were 
charged with having failed to comply with a 
condition attached to the licence, namely, 
that “ the holder of this licence is entitled 
to use the authorised vehicles for the carriage 
of goods for o!* in connection with any trade 
or business carried on by him, but no vehicle 
which is for the time being an authorised 
vehicle shall be used for the carriage of goods 
for hire or reward,” contrary to Boad & 
Bail Traffic Act, 1933, s. 9 (1 ). The veliicles 
in question were used for the removal Si 
disposal of the whole of the surplus excava- 
tions from the site of a new railw^ay station, 
for the sum of la. lOd. per cubic yard of 
excavation, & it was alleged that the con- 
sideration paid, or some part of it, was i>aid 
for the carriage of the rubbish. The justices 
dismissed the chai'ge, holding that the pro- 
perty in the rubbish passed to the respondoni s 
the moment it was loaded on to the v('hi(4(*. 
Si that it could not be said that a pei'son had 
carried his own goods for hire or reward : 
Held: (1) a large part of the payment 

recovered by resps was paid for tlie carriage 
of the rubbish from the premises of the railway , 
& the offence charged was proved j (3) this 
was not a case of ” deliveiy or coUection by 
a person of goods sold, used or let on hire or hire 
purchase in the course of a trade or business 
caiTied on by him ” within sect. 1 (5) (a) of 
the Act of 1933. — Spittle v. Thames Grit Si 
Aggregates, Ltd., [1937] 4 All B. B. 101 ; 
101 J. P. 667 ; 81 Sol. Jo. 902, B. 0. 
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1575. Variation — What amounts to.}— Coles’ f 
Appeal, No. 1641, post 

1576. Application to include tonnage used 

before Apr. 1, 1934.] — (1) The right of an 
appct. to claimed tonnage under sect. 7 (3) 
of the Act is exhausted when he is granted a 
licence for the first currency period. If, 
therefore, he did not apply before Apr. 1, 
1934, for all that he might have applied for 
he has no right thereafter to have his licence 
varied so as to include the difference between 
the tonnage he did apply for & that which 
he might have applied for. . 

(2) A trailer is not a specified vehicle within 
sect. 10 (2). Consequently, the holder of a 
licence for a motor vehicle & a trailer has no 
ri^ht to have a second motor vehicle sub- 
stituted for the trailer. 

The principles with regard to hiring laid 
down in X. ill. dh S. & Barr^ No. 1619, ante, 
apply as well to the variation of a licence 
as to the grant of a new licence. — Randall v. 
London, Midland & Scottish Ry. Co. 
(1936), 22 Ry. & Can. Tr. Oas. 103. 

Annotation : — As to (1) Refd. Sheraton v. United Automobile 
Services, Ltd. (1936), 25 Ry. & Can. Tr. Cas. 83. 

1577. Application to include vehicles formerly 

hired.] — Randall v, London, Midland & 
Scottish Ry. Co., No. 1676, ante, 

1578. Specified vehicle — Trailer.] — Randall 

V, London, Midland & Scottish Ry. Co., 
No. 1676, ante, 

1579 . Application before licence granted.] — 

A carrier applied for a licence. Before his 
application could be heard he applied for a 
variation of the licence which he hoped 
would be granted. On hearing of the 
original application Mr. Chamberlain re- 
fused to entertain the application for the 
variation because it had not been published, 

& he granted the original application in part 
only. On the application for a variation 
coming before Sir WUliam Hart he refused to 
authorise additional veliicles because the 
evidence in support of the application for a 
variation was the same as the evidence on 
the original application, but he did authorise 
heavier vehicles. On the matter coming 
before the Appeal Tribunal they approved 
of what had been done both by Mr. Chamber- 
lain & by Sir WiUiam Hart. — ^Barlow v, 
London & North Eastern & London, 
Midland & Sco'itish Ry. Co. (1935), 24 
Ry. & Gan. Tr. Cas. 62, 

1680. Purchase of haulier’s business — ^Applica- 

tion of 1933 Act, s. 11.] — A haulier using ten 
vehicles under an A licence contracted to 
purchase the business of another haulier, 
operating five vehicles under an A licence. 
Tne first haulier applied to vary his licence 
by the inclusion of the additional five 
vehicles : — Held : the case did not fall within 
sect. 11 (3) (6) of the Act. Para, (b) of sub- 
sect. (3) applies only to applications for 
licences, & not to applications for variations 
of licences. 

A haulier pmchasing another haulier’s 
business & applying to vary his own A licence 
by the inclusipn of the purchased vehicles 
must prove (1) that the v^ador had a business 
as a public carrier; (2) that the vendor’s 
customers are ready & willing to Mve their 
work to the purchaser ; (8) that this work 
should be done under an A licence ; (4) that 


to do this work it is reasonably necessary for 
the pm?chaser to use the vendor’s vemcles 
in addition to his own vehicles. Ih this case 
the fourth point had not been proved & the 
variation was refused. — ^Boston Haulage 
Co., Ltd. v, Sanderson & London & North 
Eastern Ry. Oo. (1986), 24 Ry. & Can. Tr. 
Cas. 107. 

Annotationa Apld. London 8c North Eaetem Ry. Co. v, 
Butler 8c MarsliaU (1986), 24 Ry. Sc Can. Tr. Oaa. 144 
Consd. Wasey v. Berwick (1937), 25 Ry. & Can. Tr. Oaa. 217 

15 gl, •ly-A haulier contracted to 

purchase the business of another haulier, 
including two vehicles. The vendor at that 
time owned no vehicles. The purchaser 
applied for an A licence for two vehicles to 
be acquired. After the application but before 
the public inquiry the vendor bought the 
two vehicles, obtained A licences for them, & 
transferred them to the purchaser : — Held : 
sect. 11 (3) (b) did not apply ; therefore the 
licensing authority was under a duty i>o 
hear an objector & the objector had a right 
of appeal under sect. 16 (1) (5). For 

sect. 11 (3) (6) to apply the vendor’s licence 
must be in existence at the date of the pur- 
chaser’s application. 

For three months prior to the contract 
the vendor had owned no vehicles, evidence 
as to hiri^ was vague. The licensing 
authority did not investigate the vendor’s 
books Sc records, but granted the application : 
— Held : the principles of Boston HaiUage Co,, 
Ltd, dc Sanderson, must be applied. The 
question whether the vendor had any business 
to dispose of, or whether the purchase was a 
device intended to prevent a public inquiry, 
had been insufficiently investigated. Ap- 
plication referred back to the licensing 
authority for the holding of a further public 
inquiry. — London Sc North Eastern Ry. 
Co. V, Butler Sc Marshall (1936), 24 Ry. 
Sc Can. TV. Cas. 144, 

1582. Extension of area.] — A B licence was 

granted for the carriage of livestock within 
sixty miles of a place in Anglesey. It 
appeared that the principal markets for 
livestock from Anglesey were in Man- 
chester Sc Salford ; the Appeal Tribunal 
accordingly enlarged the area so as to include 
these places. — Williams Sc Evans v, London, 
Midland Sc Scottish By. Co. (1935), 23 
By. Sc Can. Tr. Oas. 193, 

1583. What may be considered.] — F orrester 

V, Great Western By. Co., No. 1508, ante, 

1584. Additional vehicles — When granted.] — 

Appets. for B licences or variations who rely 
on an increase in gross receipts should present 
figures showing separately the gross receipts 
earned in carrying goods for hire or reward. 

A ballast merchant Sc road haulier held a 
B licence for twenty-five vehicles for the first 
currency period. At its expiry he obtained 
a second licence for nineteen vehicles, the 
other six being at that time unfit for use. 
He now applied for the addition of six 
vehicles to hiiS licence. He gave evidence 
of an increase in the gross receipts of his 
business Sc of an increase in hiring : — Held : 
on the facte, it was impossible to tell what 
portion of the gross receipts related to carry- 
ing for hire or reward Sc what related to the 
baJiast business ; Sc the hiri^ figures could 
not properly be assessed^ since they must 
have been affected by the fact that six 
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vehicles were at one time laid up although 
authorised. 

Per Mr. Gleeson Bobinson : A false state- 
ment made by appct.’s assistant manager 
to objectors, with a view to having objections 
withdrawn, is “ previous conduct of apj^t. 
in the capacity of a carrier of goods,'* within 
sect. 6 (2) (6) of the Act. — Drinkwater v, 
IiONPON & North Eastern, London, Mid- 
liAND Scottish & Great Western By. 
Cos. (1936), 25 By. & Can. Tr. Oas. 32. 

1585, Licensing authority — Duty to give reasons 
for decisions.] — Smith v , London, Midland & 
Scottish By. Co., No. 1483, ante, 

1588. AU reasons.] — ^B ottts-Tillotson, 

Ltd. V. Donaldson Wright, Ltd., No. 1606, 
ante, 

1587. Duty to act judicially.] — ^Boxjts-Tillot- 

soN, Ltd. v, Donaldson Wright, Ltd., 
No. 1606, ante, 

1688. Public inquiry — Powers.] — L eslie v, 

London & North Eastern & London, 
Midland & Scottish By. Cos., No. 1028, post, 

1539 . .]— ~A CO. applied for an A 

licence in continuation of an existing licence 
issued to a carrier whose business they had 
acquired, Mr. Nicholson gave notice of the 
appHcation in Ap’plicationa Decisions, 
held a public inquiry, & heard objectors. 
On the evidence he held that the co. had not 
shown a need that justified their application, 

& he dismissed it : — Held : on appeal, 
although sect. 11 (3) (b) of the Act applied 
to the application, the licensing authority 
had power to notify it. He had power to 
hold a public inquiry, both under sect, 11 (5) 

& under the principles laid down in Board of 
Education v. Rice, [1907] A. C. 179, & Local 
Government Board v. Arlidge, [1915] A. C. 120. 
He had power to hear objectors, not as 
statutory objectors, but as persons making 
representations to assist him. In deciding 
sitoh an application he was bound to have 
reXard to all the matters set out in sect, 6 (2) 
oSthe Act. In this case the evidence justified 
tlK finding : appeal dismissed. 

Bit is incorrect to refer to such an application 
am one “made under sect. 11 (3) (6) of the 
AKt ” or as one for “ transfer of licence.” — 
e1:-Army Transport, Ltd. v. Diamond & 
Ocl., Ltd, (1936), 24 By, & Can. Tr. Gas, 303. 

AnnotaHmn: — ^BeM. Waeoy v. Berwick (1037), 25 Ry. Sc 

Can. 1% Oas. 217. 

1589a. — .] — Re Woodward’s Af- 

fliction, Woodward v. North Western 
Tropic Area Licensing Authority, [1937] 

4 Ap[ E. B. 656 ; 64 T. L. B. 216. 

1590. f — Non-compliance with conditions — 
Coipideration of.] — ^Breaches of the con- 
ditions attached to a licence such as would 
juAify the revocation of the licence sxq 
previous conduct of an appet. in his capacity 
of ii carrier of goods & ought to be eonsidered 
on an application for a new licence in sub- 
stitution for an existing licence. 

Although under sect. 11 (2) of the Boad &; 
Bail Traffic Act, 1933, a statutory objector 
may object to the grant of a licence on the 
ground that any of the conditions of a licence 
held by appet. have not been complied with, 
it ciin only be in rare cases that an objector 
has toowledge whether ot not breaches of 
coniitions have taken place, & in the great 
majirity of cases this knowledge will be that 
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of the licensing authority only acquired by 
him in the course of his administrative duties 
imder the Act. Consequently any such non- 
compliance may be properly considered by 
the licensing authority ex proprio motu suo. 
In such a case the licensing authority is not 
bound to hear direct evidence of non-com- 
pliance with the conditions. Where it is 
intended to take such matters into considera- 
tion it is better that writt/cn notice should 
be given to appet., but if sufficient oral notice 
has been given the fact that there was no 
written notice will not be a ground of appeal. 
— ^Moore V, London, Midland Scottish 
& London & North Eastern By. Cos. 
(1937), 25 By. & Can. Tr. Cas. 318. 

1591. Previous conduct of applicant '* — Criminal 
offences — Necessity for strict proof.] — ^Bout- 
Tillotson, Ltd. v. Donaldson Wright, 
Ltd., No. 1506, ante. 


SON, Ltd. v, Donaldson Wright, Ltd., 
No. 1506, arUe, 

1598. Material time.] — A. licensing authority 

dismissed an application for an A licence 
in substitution for an expiring licence upon 
the ground, inter alia, that appet. ’s previous 
conduct in the capacity of a carrier of goods 
was such as to disentitle him to a licence. 
This previous conduct comprised the trans- 
action under which appet. had obtained the 
vehicles with which he began business as a 
road haulier. On appeal: — Held: since at 
the time of the transaction in question 
appet. had not yet begun to be a carrier of 
goods, the conduct was not such as fell to be 
considered by a licensing authority under 
sect. 6 (2) (6) of the Act. Appeal allowed. 

Objectors’ evidence in proof of objection 
discussed, — Hazell v. Southern Counties 
Road Transport Co., Ltd. (1937), 26 
By. & Can, Tr, Cas. 259. 

1594. What amounts to.] — Drinkwater v> 

London & North Eastern, London Mid- 
land <fc Scottish & Great Western By. 
Cos., No. 1684, ante, 

1595. * ,] — Moore v. London, Midland 

& Scottish & London & North Eastern 
By. Cos., No. 1590, ante. 


1696. Newcomer — Who Is.] — ^fl) An appet. is a 
newcomer to the carrying business notwith- 
standing he was a partner in a firm of carriers 
before the basic year. 

(2) Where a newcomer applies for a 
carrier's licence the burden of proof is on 
him to meet the objection under sect. 11 (2) 
of Boad & Rail Traffic Act, 1933 (c. 53), that, 
if the application is granted, transport, 
facilities will be in excess of requirements ; Sc 
he must discharge that burden even if tliere 
are no objectors. —Tickle v. London, Mid- 
land & Scottish, Great Western, Sc 
London & North Eastern Ry. Cos, 


(1936), 23 By, & Can. Tr. Cas. 88. 

697. (1) : (1) by the Appeal 

Tribunal, an appet. who had been a Partner 
in a firm of carriers from 1918 till May, 1933, 
dc thereafter a carrier on his ovm accoum» 
was a T Bwcomer to the caiTicr s business fdr 
the pu &oBe of an application for a licence 
which he proposed to use for a carrymg 
business of an entirely different character ; 
(2) the evidence of the mana^ng director of a 
co. of haulage contractors fliat there was a 
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shortage of goods vehicles in the district 
propos^ to be served by appct. did not make 
a primd fade case that the work proposed to 
be done by the appct. could not for some 
reason or reasons be done by other existing 
carriers. — Lokdon, Midiakd & Scottish & 
London & North Ea.stbrn By. Oos. v. 
Williams (1935), 23 By. & Can. Tr. Oas. 159. 

1598, .] — On an application for an A 

licence for a vehicle to be normally used in 
B, &; 100 miles around an objection was 
lodged on the ground that transport facilities 
were in excess of requirements. It was 
admitted on behalf of the objectors that if 
appct. would restrict himself within the 
limits of a B licence the objection could not 
possibly be sustained. Nevertheless the 
objection was allowed i-^Held : by the 
Appeal Tribunal, an appct. who had been 
a carrier & haulage contractor except for the 
period from 1929 to 1933, when he went out 
of business for family reasons, was a new- 
comer to the carrying business. — Crompton 
V. London, Midland & Scottish By. Co. 
(1935), 23 By. & Can. Tr. Cas. 178. 

AnnofoUions : — ^FoUd. Darkley v. Loudon. Midland & 
Scottish Ry. Oo. & London & North Eastern Ry. Co. 
(1935), 23 Ry. & Can. Tr. Cas. 267. Oonsd. London. 
Midland & Scottish Ry. Oo. v. Penninerton (1935), 23 
Ry. & Can. Tr. Oas. 256. 

1599, .] — McLachlan v. Morgan & 

Co,, No. 1531, ante, 

1600, ,] — An appct. for an A licence had 

been a carrier during the basic year. He had 
also had a coal business which, as the Comr. 
found, was always a very small part of his 
general business : — Held : in these circum- 
stances appct. was a newcomer to the carrying 
business, because it appeared from his books 
that over the whole period of the basic year 
his vehicle was not used mainly for carriago 
for reward ; the burden of proof was on 
appct. to establish that no other carrier 
could do the work which he proposed to con- 
tinue to do ; &, that burden not having been 
discharged, the licence should have been 
refused, notwithstanding there was no evi- 
dence to show that transport facilities in the 
district were in exce.ss of requirements. — 
IjOndon North Eastern By. Co. v. 
Hagan (1936), 24 By. & Can. Tr. Cas. 31. 

Annotation : Refd. Sheraton v. United Automobile Services, 
Ltd. (1936), 25 Ry. & Can. Tr, Cas. 83. 

1601, .] — (1) Sect. 5 (3) requires that, 

in the case of A &; B licences, a separate 
application must be made in respect of each 
permanent base or centre from which the 
vehicles will be normally used, but permits 
the Comr. to ^ant a single licence in respect 
of such applications, A single application 
having been made for a B Ucenoe for two 
vehicles “ for goods to be conveyed within 
a twenty-five miles radius of Ayr & Kd- 
mamock, from Bus Station, & Bus 

Station, Kilmarnock”: — Held: by Mr. 
Henderson, since Ayr & Kilmarnock are 
on^ ten miles apart one application was 
sufficient, but two licences ought to be 
granted. On the matter coming to the notice 
of the Appeal Tribunal they gave no decision 
on this point because no objection was taken 
to the form of the ap{>lication. 

(2) On an application for a B licence to 
carry parcels an objection that suitable 
transport facilities in the district intended to 


bo served Were already in excess of require- 
ments was disallowed by Mr. Henderson 
because it was not supported by evidence : — 
Held : by the Appeal Tribunal, a co. which 
has been engaged in carrying parcels &; 
passengers for many years is a newcomer to 
the carrying business & ought not to be 
granted a licence except upon proof of a 
primd facie case that no other carrier could 
carry the parcels. — Ferguson v. Western 
8. M. T. Oo., Ltd. (1935), 24 By. & Can. Tr. 
Cas. 72. 

,] — ( 1 ) A haulier who had operated 

during the basic year applied for an A licence. 
He claimed to have an equitable right to a 
licence because his delay had been due to 
inadvertence & ignorance : — Held : at this 
late stage an appct. claiming to have operated 
during the basic year must produce conclusive 
& fully corroborated evidence. Appct. must 
be treated as a newcomer. 

(2) Evidence of work done by vehicles 
operating illegally is probably not receivable 
in support of an application— -oftifer. — Barker 
v. London & North Eastern & Xondon, 
Midland So Scottish By. Oos. (1936), 24 
By. So Can, Tr. Cas. 161. 

(1) A limited co. had two 
separate departments, one carrying on the 
business of building contractor, So the other 
carrying on that of haulage contractor. 
During the basic year the haulage department 
carried 21 per cent, of their tonnage for the 
building department, So the balance for out- 
side customers. The co. applied for an A 
licence (partly claimed tonnage). This 
application was adjourned, So in the interval 
a new limited co. was formed which took over 
the haulage business of the older or parent 
CO. The new co. applied for an A licence : — 
Held : in these special circumstances the 
new CO. was to be regarded not as a new- 
comer So subject to the requirements of 
Ension' 8 Case, but as successor to the haulage 
department of the parent co., & should be 
granted an A licence for such vehicles as were 
engaged during the basic year in carrying for 
customers other than the building depart- 

Abandonment of part of appeal at late 
stage taken into account in assessing costs. — 
Hbreards Transport, Ltd. v, Norman E. 
Box, Ltd. (1986), 24 By. & Can. Tr. Oas. 248. 

,, ,] — ( 1 ) A firm of carriers was 

woimd up in 1934. One of the former 
partners applied for a B licence in 1935. 
In the meanwhile he had maintained a 
business as carrier by means of hiring So 
sub-contracting : — Held : the applicant was a 
newcomer, So as such had to fulfil the require- 
ments laid down in Enaton's Case, On the 
evidence he had done so. 

(2) The carriage of livestock is not traffic 
of a special character, In connection with 
which an appct. 's personal skill should be 
considered.—LoNDON, Midland So Scottish 
By. Co. V, Anton (1986), 24 By. So Can. Tr. 
Oas. 325. 

. — ^Modern Haulage Shrvicbs, 

Ltd. V. London, Midland So Scottish So 
London So North Eastern By. Cos., 
Southern By. Oo. v* Coleman, London, 
Midland So Scottish So London So North 
Eastern By. Oos. v. Stuart, No. 1647, ante. 
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160^ — .] — An operator under B licence 

ceased to carry on any business other than 
that of haulier. During the currency of his 
first B licence he applied for an A licence ; — 
Held : the grant of the B licence exhausted 
his rights to claimed tonnage ; there is no 
continuing right. Appct. was a new corner 
& must discharge the onus of proof laid down 
in Eneion's Case, 

As to the admission of fresh evidence 
before the Appeal Tribunal, Taylor's Appeal 
followed. — Sheraton v. United Automobile 
Services, IjTD. (1936), 25 Ry. &; Can. Tr. 
Oas. 83. 

1607. Onus of proof — That facilities not excessive.] 

— Tickle v, London, Midland Scottish, 
Great Western & London & North 
Eastern Ey. Cos., No. 1696, ante. 

1$08. jy—Held : (1) the burden of 

proving an objection under sect. 11 (2) does 
not lie on the objector, but the burden of 
disproving the objection lies on appct. ; 
(2) the fact that a carrier has been compelled 
to hire vehicles to carry his customers’ 
goods is no evidence that either his business 
or theirs has increased ; (3) in determining 
the number of vehicles to be authorised for a 
seasonal business of a carrier in a small way, 
the comr. should not have regard to the need 
for providing for occasions when vehicles 
are withdrawn from service for overhaul or 
repair, as appears to be required by 
sect. 6 (2) (d) of Road So Rail Traffic Act, 
1933 . — London & North Eastern Ry. Co. 
V. Burgess (1935), 23 Ry. So Can. Tr. Oas. 147. 

1609. .] — London So North Eastern 

Ry. Co. v. Hagan, No. 1600, ante. 

1010. Of abstraction of traffic.] — Held : 

(1) by the Appeal Tribunal, the burden of 
proving an objection that appcts. have 
abstracted traffic from the objectors does not 
lie on the objectors, but it is for appcts. to 
disprove the objection. 

(2) The Appeal Tribimal have no juris- 
diction to allow an amendment of a notice of 
appeal. — London, Midland So Scottish, 
Great Western & London & North 
Eastern Ry. Cos. v. Motor Carriers 
(Liverpool), Ltd. (1935), 23 Ry. So Can. 
Tr. Cas. 164. 

1611. Evidence — Of objections.] — ^McLachlan v. 
Morgan &; Co., No. 1531, ante. 

1612. Need for particularity.] — L ondon* 

Midland So Scottish Ry. Co. v. Inglbby, 
No. 1656, ante. 

1618. Letters from customers.] — ^Bradshaw 

V. London, Midland So Scottish & London 
So North Eastern Ry. Cos., No. 1634, ante. 

1614. — — -- — .] 7 -(l) An appct. for an additional 

vehicle put in letters from customers, but 
furnished no evidence as to his tonnage or 
receipts ; — Held : the evidence was in- 

sufficient. 

(2) The absence of evidence as to alterna- 
tive facilities is not a ground for granting 
an application. — Great Western So London, 
Midland So Scottish Ry, Cos. v. Butler 
(1936), 24 Ey. So Can. Tr. Oas. 301. 

1615. Of goods & receipts during illegal user.] 

— ‘(1) Hatdiers operating a service from their 
Devon base to Ijbndon applied for authorisa- 
tion of two extra vehicles. These vehicles 


had been operated illegally without licence 
for four So five months respectively. Their 
case was based upon an increase in the busi- 
ness both of their Devon customers & of a 
London co. for whom they carried on return 
journeys : — Held : evidence of customers 
obtained, of goods carried, So of receipts 
earned during a period of ilh^gal running 
must be ignored ; (2) if the holder of an A 
licence applies for the authorisation of extra 
vehicles to be normally used for carrying from 
a particular base, he must first prove a need 
for these vehicles to carry goods outward 
from that base. If he proves that need, 
evidence as to return loads may be helpful, 
though not, strictly speaking, necessary. If 
he does not prove that need, evidence as to 
return loads will not support his application. 
In this case appcts. had not been able to 
prove sufficient increase in business outward 
from their base ; evidence as to return loads 
did not therefore need to be considered. — 
Moss Bros. v. Southern Ry. Co. (1936), 24 
Ry. So Can. Tr. Cas. 253. 

1616. — — Failure to hear — Ground for rehearing.] 

— London, Midiand So Scottish So London 
& North Eastern Ry. Cos. v. Collier 
Daniels Transport, Ltd., No. 1516, ante. 

1617 . Fresh evidence — On reference back.]-— 

(1) When as the result of an appeal a case is 
referred back to a licensing authority for 
further inquiiy, applt. ought to call fresh 
evidence. 

(2) A haulier who substitutes a motor 
vehicle for a horse-drawn vehicle is not 
entitled as of right to a licence. — Jones v. 
Roberts So Owen (No. 2) (1936), 24 Ry. So 
Can. Tr. Cas. 287. 

1618. — — Maps.] — PococK v. Wasey, No. 1569, 
ante. 

1619. Rights of objectors. I — An appct. for 

additional tonnage put in letters from his 
customers. The texts of these were read at 
the public inquiry but the names of the writers 
were not read or disclosed to the objectors. 
Appct. could not give evidence as to his 
tonnage at the inquiry, but subsequently 
submitted a written statement of tonnage 
to Mr. Chamberlain, who then granted the 
application: — Held: (1) where a party 
relies on the contents of documents, the 
opposing parties are entitled to see those 
documents ; (2) objectors should have been 
given the opportunity of commenting upon 
the statement of tonnage. The proceedings 
were unsatisfactory : appeal allowed. 

If important information is promised to a 
licensing authority, he should adjourn the 
public inquiry for its reception at a latf'i* 
hearing. — London, Midland So Scornsn 
& London So North Eastern Ry. CV)s. r. 

(1936), 25 Ry. A Can. Tr. ( Vis. 37. 

1620. Of refusal of traffic — Necessity for 

strict proof.] — ^An allegation tliat an objoctor 
has refused traffic should be strictly proved. 

Hauliers applied for an extension ^he 
radius prescribed in their B licence. rJicy 
were employed as sub-contractors ^ 

road haulier, to carry bricks for the M. Uk 
Ck gave evidence* of the M. Co. s need, So 
stated that railway co. objectors were not 
meeting that need, as a result of which the 
M* Co. liad had to acquire vehicles of their 
own under (k licence : — Held : on the facts, 
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that need had not been proved. The rela- 
tions between the M. Co. & the objectors 
should have been proved by some official 
of the M. Co. & not by C.*s evidence, which 
was hearsay. — London, Midland & Scottish 
Ky. Co, V. Botteuill & Sons (1936), 25 Ry. 
& Can. Ti*. Cas. 72. 

1621. Number of vehicles — Provisions for overhaul 
— Seasonal business of small carrier.] — 

London & North Eastern Ry. Co. v. 
Burgess, No. 1608, ante» 

1622. Wrongful possession during basic year.] 

— (1) Wron^hil possession of a vehicle during 

. the basic year cannot confer a right to claimed 
tonnage. But where such a vehicle was 
handed over in part payment for another 
vehicle xmder a hire-purchase agreement, 
ossession of the second vehicle during the 
asic year could confer the right to claimed 
tonnage. 

(2) A licensing authority granted an applica- 
tion for an A licence in respect of two v^icles, 
claimed tonnage, but doubted whether the 
appct. was the owner of the vehicles ; — Held : 
the objector had a right to appeal. — Southern 
Counties Road Transport Co., Ltd. v. 
Hazell (1936), 24 Ry. &: Can. Tr. Cas. 312. 

1623. Motor vehicle substituted for horse-drawn — 
What amounts to.] — Held: (1) where a 
carrier sold a barge which was towed by a 
horse, & bought a motor car, this was a case 
of a motor vehicle being substituted for a 
horse-drawn vehicle within sect. 6 (2) (c). 

(2) Objectors who had called no evidence 
in support of their objection were permitted 
to api>eal to the Appeal Tribunal under the 
provisions of sect. 15 (11 (h) on the groimds 
that the evidence given by appct. in support 
of his application was untrue, that the 
objectors had not been in a position to refute 
such evidence, & that appct. had made no 
primd fade case that the work he proposed to 
do could not be done by other carriers. The 
Appeal Tribunal, being satisfied that the 
evidence of appct. had been imtrue, allowed 
the appeal. — London, Midland & Scottish 
Ry. Co. v. Abram (1935), 23 Ry. & Can, Tr. 
Cas. 163. 

1624. ,] — An appct. having tendered for 

a contract for work to be done by his horses & 
carts, & having failed to secure the contract, 
disposed of the horses & carts & applied for 
an A licence for motor vehicles to be used 
instead : — Held : by the Appeal Tribimal, 
this was not a case of the substitution of 
motor 'vehicles for horse-drawn vehicles for 
the purposes of the business of a carrier 
within sect. 6 (2) (c). — London & North 
Easi'ERN Ry. Co. V. Aldridge (1935), 23 
By, & Can. Tr. Cas, 188. 

1625. -- — - Ratio.] — ^Watts v» London & North 
Eastern & London, Midland & Scottish 
Ry. Cos., No. 1660, ante, 

1626. Bight to licence.] — Jones v, Roberts 

Owen (No. 2), No. 1617, ante, 

1627. Publication of application — What should be 
stated,]~Bot 7 T 8 -TiLLOT 80 N, Ltd, v. Eonald- 
soN Wright, Ltd., No. 1606, ante, 

1628. When necessary.] — (1) An appct. 

applied for an A licence in continuation of an 
existing licence issued to A carrier whose 


business she had acquired. The provisions 
of sect. 11 (1), (2) of the Act as to publication 
& the hearing of objectors do, not apply to 
certain applications of this nature : sect. 
11 (3) (h) : — Held: sect. 11 (3) (b) does not 
apply unless the licensing authority is satis- 
fied that at the time of the sale' the vendor 
had a.^nuine carrier’s business. 

(2) Mr. Henderson published the applica- 
tion, held a public inquiry, & heard objectors : 
— Held : the licensing authority was justified 
in taking these steps in order to ascertain 
whether sect. 11 (3) (6) applied. He was 
entitled to hear any representations made to 
him on that subject. Statutory objectors ’ ’ 
distinguished from other persons entitled 
to make representations. — ^Leslie v, London 

North Eastern & London, Midland &; 
Scottish Ry. Cos. (1936), 24 Ry. & Can. 
Tr. Cas. 182. 

1629. Agreement to permit operation of vehicles 
in name of licensee — Validity.] — Pltf. who 
was entitled by 'virtue of sect, 7 (2) to obtaia 
as of right A licences in respect of goods 
vehicles up to a certain tonnage, did not wish 
to use those vehicles himself. He entered 
into an a^eement 'with defts., whereby, in 
consideration of a money payment by defts,, 
defts. were to be entitled to operate the 
vehicles in pltf.’s name, under pltf.’s licences, 
which could not, by sect. 21 of the Act, be 
transferred or assigned by him to defts. The 
present action was brought by pltf. to recover 
the sum payable under the agreement ; — 
Held : although the agreement did not pur- 
port to transfer or assign pltf.’s licences, it 
could not be carried into effect without the 
commission by defts. of a criminal offence 
under sect, 1, since defts, would be using 
vehicles in respect of which they had no 
licence. Nor could pltf,, who had licences, 
but was not the person using the vehicles 
within sect. 1, comply with the requirements 
of sect, 16 by keeping, or causing to be kept, 
the records therein mentioned. The agree- 
ment was therefore illegal, & pltf.’s claim 
failed. — Nash v, Stevenson Transport, 
Ltd., [1936] 2 K, B. 128 ; [1936] 1 All E. R. 
906 ; 105 L. J. K, B. 627 ; 154 L. T. 420 ; 
62 T. L. R. 331 ; 80 Sol. Jo. 246, C. A. 

1630. Effect of decision — Whether amounting to 
estoppel.] — ^Forrester v. Great Western 
Ry. Co., No. 1508, ante, 

1681. Traffic of special character — What Is.] — 

London, Midland & Scottish Ry. Co. v, 
Anton, No. 1604, ante, 

1682. Vehicles operated from two bases — ^Whether 

two licences required.] — Ferguson v. 

Western S. M. T. Co., Ltd., No. 1601, ante, 

1638. Notice of objection — Contents.] — Newbury 
District Motor Services, Ltd. v, 
Stephens & Hewett, No. 1494, ante. 

1634. '.] — ^It is imperative that notices 

of objection follow the form in Sched. III. 
of the Goods Vehicles (Licences A; Pro- 
hibitions) Provisional Regulations, 1934 (now 
replaced by the Goods Vehicles (Licences 4fc 
Prohibitions) Regulations, 1936). If m 
objector does not follow that form his objec- 
tion is invalid. 

Objectors who were road hauliers gave no 
particulars of their transport facilities in the 
notices of objection, nor did th^ state what 
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licexxoes they held r—JEfeZd ; the notices of 
objection were invalid* consequently the 
licensing authority was not bound to take 
them into consideration & the objectors had 
no right of appeal. 

Where an appct. proposes to carry through- 
out 0reat Britain objectors have complied 
with the form if they describe the “ district ** 
in which they already provide transport as 
“ Northern Scotland.’* — Attchison v. Gal- 
braith (1936), 25 By. Can. Tr. Oas. 3. 

1685. Authority to carry specified goods from future 
date.] — -(1) A licensing authority has no 
power to permit the carrying of certain goods 
only as from a future date. 

(2) Under sect. 16 (12) ( 6 ) of the Act the 
Appeal Tribunal has power to award to an 
unsuccessful party the costs of any issue on 
which he has succeeded. — Gray & Dixon v. 
Lonpon, Midland & Scottish By. Oo. & 
Palin (1936), 24 By. & Cafi. Tr. Gas. 234. 

1636. Contract licence — When necessary.] — ^Payne 
V , London, Midland & Scottish, London & 
North Eastern & Great Western By. 
Cos., No. 1621, ante, 

1637. Suitable facilities — What must be con- 
sidered.] — ^When considering the suitability 
of existing railway facilities some regard must 
be had to the facilities for collection & 
delivery. Facilities Which might otherwise 
be suitable may be shown to be unsuitable 
if there are no reasonable facilities available 
for carrying the fruit to or from the terminal • 
railway stations. — Lewis v. Southern By. 
Co. (1936), 25 By. & Can. Tr. Oas. 18. 

103 g. ,] — ( 1 ) Transport facilities which 

make no provision for the speedy delivery 
of traffic in respect of which there is real 
urp^ency with regard to delivery are not 
suitable facilities for such traffic. 

(2) Before refusing an application for an A 
licence on the ground that the application 
should have been for a contract licence the 
licensing authority should be completely 
satisfied that vehicles of the appct. have 
been &/or will be used exclusively for carrying 
the traffic of a particular person. — Mtiler & 
Oo. V. London, Midland & Scottish By. 
Oo., London & North Eastern By. Co., 
Great Western By. Oo., Coast Lines, 
Ltd., & Bowkbr (1937), 26 By. &; Can. Tr. 
Oas. 364. 


Sect. 2.— APPEALS. 

1639. When iqipeal lies — ^Appeal from agreed con- 
dition.] — (1) The App^ Tribunal will not 
entertain an appeal from a condition to which 
the n^lt. himself has agreed. 

(2) The time for lodging a notice of appeal 
is limited by regulations made by the Minister 
of Transport. The App^l Tribunal has no 
power to extend that time. Consequently, 
that time having elapsed, an amendment 
of the notice of appeal will not be allowed. — 
Xle Edwards* Aepkal (1934), 22 By. & Can, 
Tr. Gas. 1. 

Effect of right to apply to licensing 

authority for variation.] — (1) An apidt* who 
did not realise the importance of proving his 


case before the comr. was allowed to call new 
evidence on appeal. 

(2) The fact that an appct. who is dis- 
satisfied with the conditions attached to his 
licence may be entitled to apply to the licens- 
ing authority to vary the conditions does not 
affect his right of appeal to the Appeal 
Tribunal . — Re Taywjr’s Appeal (1934), 22 
By, Oan. Tr. Oas. 32. 


Annotaticm: — Aa to (1) Conid. Burgolne & 8ons v , Four 
Amalmnated By. Oos. (1934), 22 By. & Can. Tr. Oas. 77. 
Befd. Sheraton v . United Automobile Serrlcos, Ltd, (1936), 
26 By. Sc Oan. Tr. Oas. 83. 


1641. Application for variation of licence — 

What amounts to.]— An application to a 
licensing authority for a dispensation from 
the requirements of sect, 16 A; regulations 
made thereunder is not an application for a 
variation of a licence within sect. 15 ( 1 ) (a), 
& the Appeal Tribunal have no jurisdiction 
to entertain an appeal from the refusal of 
a licensing authority to grant such a dis- 
pensation . — Be Coles* Appeal (1934), 22 By. 
& Can. Tr. Cas. 129. 


1642. Application for claimed tonnage 

— Vehicle properly Included.] — Stubbs 
(Leonard) & Co., Ltd. v, Jackson & Ellis, 
No. 1607, ante, 

1648. Doubt as to ownership of vehicle.] 

— Southern Counties Boad Transport 
Co., Ltd. v, Hazbll, No. 1622, ante, 

1644. Untrue evidence given.] — ^London, 

Midland & Scottish By. Oo. v, Abram, 
No. 1623, ante, 

1645. Who may appeal — Person aggrieved — Ob- 
jector.] — ^Thoword “ thereon** in Boad & Bail 
Traffic Act, 1933 (c. 63), s. 15 (1) ( 6 ), refers to 
“application** &notto“ objection.’* Conse- 
quently an objector who is not aggrieved by 
tne decision on the application but is ag- 
grieved by the refusal of the licenshag 
authority to entertain his objection has no 
right of appeal, — ^LucAS v, London, Midland 
& Scottish By. Oo. (1934), 22 By. & Oan. 
Tr. Cas. 26. 


-.] — ^Wattsv. London & North Eastern 
Sc London, Midland & Scottish By. Cos., 
No. 1650, ante. 

1647. Notice of appeal — ^Time for — ^Extension.] — 

Re Edwards’ Appeal, No. 1639, ante, 

1648. How calculated.] — ^Por the pur- 

pose of calculating the time for lodgmg an 
appeal against a decision on an application 
to which the provisions of sect. 11 of the Act 
do not ap^ly the date of the decision is the 
day on wmch the comr. gives his decision, not 
the day on which the appct. first receives 
written notice of the decision. — Be Huxley’s 
Appeal (1934), 22 By. Sc Oan. Tr. Cas. 36. 

AnnotaUon : — ^Be!d. Southern Counties Road Transport Co, 
V , HaaseU (1936). 24 By. & Oan. Tr. Cas. 312. 

1649. Amendment — Jurisdiction of Appeal 

Tribunal.] — ^London, Midland Sc Scottish, 
Great WBsrmN Sc London Sc North 
Eastern By. Cos. v. Motor Carriers 
(I ilVEiBPOOL), Ltd., No. 1610, ante. 

1650. Right of audience— Officer of association— 
Meaning of “ association.'*] — The Appeal 
Tribunal certified an assocn. to be ‘ an 
assocn. representing a substantial number of 
persons interested in or likely to be affected by 
the decisions of the Tribunal,” Sc accordingly 
granted right of audience to an officer of the 
assocn. under Boad Sc Bail Traffic Act, 1933 
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(Appeal Tribunal) Kules> 1934, r. 11 (2) (a). 
It was subsequently ascertained that the 
name of the assocn* had been registered under 
Begistration of Business Names Act, 1916 
(c. 58), as the business name of the secretary 
of the assocn. ; that the asaocn. had no 
banking account separate from the piivate 
banking accoimt of the secretary ; & that 
although by the rules of the assocn. its 
government was vested in an executive 
committee of whom a president was to be a 
member, no president had in fact been elected. 
The assocn. Ixad 182 members ; — Held : the 
assocn. was not an assocn. in the ordinary 
meaning of the word. The body of 
persons whom the secretary represented 
was not an assocn. or body of persons within 
rule 11 (2) (a). — Re Sussex Caiiriebs’ 

Absocn. (1935), 24 By. & Can. Tr. Oas. 64. 

1651. Power to hear counsel.] — Great Western 
& London, MtDi,^ND & Scottish By. Cos. 
V, Smart, No. 1517, ayite. 

1652. Evidence — Fresh evidence — ^When admis- 
sible.] — ^An appct. neglected per incuriam 
to call before the licensing authority evidence 
material to his application. The Appeal 
Tribimal, being of opinion that if the evidence 
had been called the application would have 
been granted, allowed the evidence to be 
called on appeal. — Drinkwatbr v, London, 
Midland & Scottish By. Co. (1934), 22 
By. & Can. Tr. Cas. 19. 

1653. .] — jiq Pry’s Appeal, No. 

1476, ante. 

1654. ,] — Be Taylor’s Appeal, No. 

1640, ante, 

1655. .] — Plenty v. Great 

Western By. Co., No, 1566, ante, 

1656. ,] — Oharman V, Southern 

By. Co., No. 1674, post, 

1657. ,] — Stephenson v, Saqar & 

Son, No. 1488, ante, 

1658. .] — %Southern By. Co. v. 

Hardy & Son, Ltd., Hardy Son, Ltd. v. 
Southern By. Co., No. 1645, ante. 

1659. .] — “Mr. Chamberlain allowed 

an objection that traffic facilities in the 
district were in excess of requirements upon 
proof that the objector had four cars of which 
only one was in use because there was no 
work for the other three. On appeal, the 
Appeal Tribimal admitted new evidence to 
show that these three cars were out of use 
because they were mechanically unfit, but 
refused to admit new evidence to show 
that since the decision of the Comr. the 
traffic needs of the district had been increased 
by the reopening of certain quarries & the 
decision of the county council to proceed 
with a large scheme of road reconstruction. 
The matter was referred bock to the Comr. 
for furt-her inquiiy. — ^Jones v, Boberts &; 
Owen (1935), 24 By. & Can. Tr. Cas. 205. 

1660. — — ^ .] — Sheraton v. United 

Automobile Services, Ltd., No. 1606, ante, 

1661. Reference back for re-heari^.] — 

Applt. applied for Sc was refused a B licence 
to carry milk within fifty miles of Nantwich. 
On appeal to the Appeal Tribunal he en- 
deavoured to show that he was entitled to 
a B licence to carry milk from places within 
ten miles of Wrenbury to Manchester & 
other goods back from Manchester to those 


places. The Appeal Tribunal referred the 
case back to the licensing authority for re- 
hearing.-— H arden V. London, Midland & 
Scottish By. Co. (1936), 28 By. Sc Can. Tr. 
Cas. 71. 

1662. — — Evidence of applicant.] — ^An 

appct. carrying on a hardware & scrap busi- 
ness applied for a B licence to enable him to 
carry return loads from Leeds to Glasgow 
for hire or reward. At the inquiry his solr. 
stated that the return loads were provided 
by appct. ’s own customers, but appct. him- 
self stated in cross-examination that he 
obtained these loads from clearing-houses. 
Mr. Henderson accepted the solr.’s statement 
Sc granted the application. In these circum- 
stances the Appeal Tribunal called appct. 
to give evidence before them. It then 
appeared that the return loads were carried 
only for one or other of two clearing-houses : 
— Held : the case was governed by the 
decision in BarratVs Case^ Sc since no 
exceptional circumstances existed the applica- 
tion must be refused. Appeal allowed. — 
London Sc North Eastern Sc London, 
. Midland Sc Scottish By. Cos. v, Sheville 
(1930), 25 By. Sc Cau. Ti*. Oas. 45. 

1668. — — Letters — When admissible.] — Oharman 
V, Southern By. Co., No. 1674, post, 

1664. .] — ^An appct. for an A licence 

proved that he was caiTying for a substantial 
number of customers, & tendered in evidence 
a number of letters from customers supporting 
his apjjlication t~Held : he hod not made out 
a primd facie case. The fact that proposed 
facilities would be a convenience to some 
customers is not evidence to support a 
primd fade case. Nor do letters showing no 
more than willingness to employ constitute 
a primd fade case. — London Sc North 
Eastern By. Oo. & London, Midland Sc 
vScoTTiSH By. Co. v. Gimson* (1936), 24 By. 
Sc Can. Tr. Oas, 82. 

,] — London Sc North 

Eastern By. Co. v, ALLBi^, No. 1636, ante, 

1666. Purposes for which vehicles to be used.] 

— Auld V, London, Midland Sc Scottish 
By. Co. (1936), 22 By. Sc Can. Tr. Oas. 289. 

Annotations : — ^Refd. Ferguson v. Western S. M. T. Oo, (1935), 
24 Ry. & Cau. Tr. Oaa. 72 ; Southern Counties Road 
Transport Oo. v. HaasoU (1930), 24 Ky. Sc Can. Tr. Oae. 312. 

1667. Illegal work done.] — ^B arker v. London 

Sc North Eastern Sc London, Midland Sc 
Scottish By. Cos., No. 1602, ante, 

1668. Decision based on erroneous grounds — 
Right of respondent.] — Allatt v, London Sc 
North Eastern Sc London, Midland Sc 
Scottish By. Cos., No. 1604, ante. 

1669. Powers of appellant.] — Besp. to an appeal 
may not challenge that part of the licensing 
authority’s decision which is not appealed 
from. — ^Aitkin v, London, Midland Sc 
Scottish By. Oo. (1936), 24 By. Sc Can. Tr. 
Oas. 321. 

1670. .] — (1) Held: on an application by 

reaps, to strike out applts.’ grounds of appeal, 
on an appeal by an objector, (1) the Appeal 
Tribunal has jurisdiction to re\dew a licensing 
authority’s findings of fact ; (2) an applt. 
may raise any point relevant to the issues as 
to whether suitable transjjort facilities exist 
or are in exc^s of requirements ; (8) an 
applt. may argue that a licensing authority 
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wrongly exercised his discretion because it 
had been established before him that suitable 
transport facilities existed or were in excess 
of requirements. In this case the grounds of 
appeal sufficiently indicated a case which 
applts. were entitled to make ; (4) it is 

doubtful whether the Appeal Tribunal has 
power to strike out a ground of appeal. 

(6) A haulage co. operating twenty-four 
vehicles under an A licence, claimed tonnage, 
applied for the authorisation of extra 
vehicles : — Held : having regard to the size 
of the fleet, one extra vehicle should be 
authorised for maintenance pu^oses. As 
to other extra vehicles, the evidence was 
insufficient. The failure of a pooling scheme 
is not evidence of need for additional vehicles. 
— ^Four Amlajlgamated Rr. Cos. v, Foster 
& Co., IjI’D. (1936), 24 Ry. &; Can. Tr. Cas. 
265, 

1671. Jurisdiction of Appeal Tribunal — To dismiss 
appeal — Non-appearance of applicant.] — Be 

Smith’s Appeax (1934), 22 By. & Can. Tr. 
Cas. 16. 

1672. To review findings of fact.] — Power v* 

London, Midland & Scottish Ry. Co., 
No. 1639, ante. 

-.] — Four Amalgamated Ry. 
Cos, Foster & Co., Ltd., No, 1670, ante. 

1674. To rectify condition — Mistake of 

applicant.] — (1) Where an appct. agreed to 
conditions attached to a B licence imder mis- 
take, the Appeal Ti‘ibimal will rectify the 
mistake, &> '\^1 make all such consequential 
amendments to the conditions as may be 
reasonable, 

(2) In proper cases letters will be admitted 
by the tribunal as evidence of the facts stated 
in them, though the authors of the letters 
are not called as witnesses nor cross-examined, 
but it is more satisfactory that facts should 
be proved by witnesses. 

(3) Where a confusion arose at the public 
inquiry owing to two names having the same 
prommeiation the Api)eal Tribunal admitted 
new evidence to explain the confusion. 

(4) The Appeal Tribunal has no jurisdiction 
to order a comr. to enlarge the area for which 
a B licence is granted beyond the area men- 
tioned in the published application. — Char- 
man V. Southern Ry. Co. (1934), 22 Ry. & 
Can. Tr. Cas. 116. 

Annotations : — As to (2) Cousd. London & North Eastern Ry. 
Oo. & London, Midland Sc ttoottish Ry. Oo. v. Gimson 
(1936), 24 Ry. & Can, Tr. Cas. 82. Refd. Hawker, Ltd. 
V. Great Western & London, Midland & Scottish Ry. Co. 
(1935), 23 Ry. & Can. Tr. Gas. 23. 


1675. To order Commissioner to enlarge area 

of licence.] — Charman v. Southern By. Co,, 
No. 1674, a7ite. 

ie76, To issue B licence — Application tor A 

licence.] — It is not competent for the Appeal 
Tribunal to make an order on the licensing 
authority to issue a B licence when the 
application was for an A licence. Where an 
appct. intends to use vehicles normally based 
upon a number of different bases he must 
prove his case in respect of each base ; general 
evidence as to his operations over the whole 
traffic area is not sufficient. — London & 
North Eastern Ry. Co. v. Robson (Gates- 
head), Ltd. (1935), 22 Ry. & Can. Tr. Cas. 233. 

Annotations .•—Refd. Thoniley 8c Son V. London, Midland Sc 
Scottish Ry. Co. ( 1935), 22 Ry. & Can. Tr. Cas. 249. 
Four Amalgramated Ry. Cos. v. Foster & Co, (1936), 21 
Ry. & Gaix. Tr. Cas. 265. 

1677. Where doubt as to jurisdiction of 

Commissioner.] — London, Midland & Scot- 
tish Ry. Co. v. Woodruff, No. 1544, ante. 

1578 , To strike out grounds of appeal.] — 

Four Amalgamated ItY. Cos. v. Foster Sc 
Co., Ltd., No. 1670, ante. 

1879 , Extent.] — -Great Western & London 

Midland & Scottish Ry. Cos. v. Smart, 
No. 1517, ante. 

1880. .J — The Appeal Tribunal allowed 

an appeal by an appct. to wliom the licensing 
authority had refused a B licence, upon a 
ground neither raised in the notice of appeal 
nor argued before them. Special order as to 
costs. — Marris V. London, Midland & 
Scottish & London & North Eastern Ry. 
Cos. (1937), 25 Ry. & Can. Tr. Cas. 248. 

1681. Costs.] — Gray & Dixon v. London, Mid- 
land & Scottish Ry. Co. & Palin, No. 1635, 
ante. 

1682. .] — Gerrards Transport, Ltd. v. 

Norman E. Box, Ltd., No. 1603, ante. 

1883. — «— Scottish practice.] — The Ct. of Session, 
in the exercise of its nobile officiunif ordered 
the extractor of the ct. to issue an extract 
of an order for costs made by Road <fe Rail 
Traffic Appeal Ti'ibunal sitting in Scotland, 
in the same manner as if it were a decree of 
the Ct. of Session. — Re London, Midland & 
Scottish Ry. Co. (1937), 26 Ky. & Can. Tr. 
Cas. 257. 


CASE, ACTION ON THE. 

See Action ; Bailment. 
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CASE STATED. 

See AR3ixa.A.TiON ; ]MLa>ghst»atj3S. 


CATCHING BARGAIN. 

See Fb-a.tji>ux-enx and Voidable Conveyances. 


CATTLE. 

See Animals ; Commons ; Distbess ; Hioeways ; Markets. 


CATTLEGATE. 

See Commons* 


CAVEAT. 

See Admibalty ; Shiecxtxobs. 
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CAVEAT EMPTOR. 

See Sale of Goods ; Sale of Land. 


CELLAR. 

See Public Health ; Rates. 


«r.s. 
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CHARITIES. 


Part I. — Charitable Purposes. 


Add. Annotations: — As to (1) Consd. Jack- 
Bon’s Trustees v. Lord Advocate (1926), 10 
Tax Oas. 460, FoUd. Re Williams, Public 
Trustee v, WHliams, [1927] 2 €h. 283. Refd. 
B. V. Income Tax Special Comrs,, £'a; p. Rankes 
Trustees (1922), 127 L. T. 651 ; Jackson v. 
Voss, [1923] 2 K. B. 367 ; Brighton CJoUege 
V. Marriott (1924), 69 Sol. Jo. 229; I. R. 
Comrs. V. Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas. 154; Scottish Woollen 
Technical Oollego, Galashiels v. I. R. Comrs. 
(1926), 11 Tax Cas. 139; Adamson v. Mel- 
bourne & Metropolitan Board of Works, 
[1929] A. O. 142. As to (2) Consd. 
A.-G. V. National Provincial Bank, [1924] 
A. C. 262 ; Verge v. Somerville, [1924] A. C. 
406 ; Chesterman v. Federal Taxation Comr. 
(1925), 42 T. L. R. 121 ; B. v. Income Tax 
Special Comrs., Exp. Headmasters’ Conference, 
Same v. Same, Ex p. Incorporated Assocn. of 
Preparatory Schools (1925), 41 T. L. B. 661 ; 
Jackson’s Trustees v. Lord Advocate (1926), 
10 Tax Cas. 460 ; I. R. Comrs. v. Yorkshire 
Agricultural Soc. (1927), 44 T. L. B. 69. 
Apld. General Medical Council u. I. R. Comrs., 
English Branch Council of General Medical 
CouncU V. Same (1928), 97 L. J. K. B. 578. 
Distd. Geologists’ Assocn. v. I. R. Comi’s. 
(1928), 14 Tax Cas. 271 ; Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 657; 
Hunter (Sir G. B.) (1922) “C” Trust, 
Trustees v. I. R. Comrs. (1029), 14 Tax Cas. 
427. Consd. Gii’ls’ Public Day School Trust v. 
Ereaut (1930), 99 L. J. K. B. 043. Distd. Keren 
Kayemeth Le Jisroel, Ltd. v. I. R. Comrs., 
[1931] 2 K. B. 466. Consd. Master Mariners, 
Honourable Co. of, v. I. R. Comrs. (1932), 17 
Tax Cas. 298 ; Peterborough Royal Fox- 
hound Show Society v. I. R. Comrs., [1936] 
1 AH E. R. 813 ; Scottish Flying Club, Ltd. v. 
I. B. Comrs. (1935), 20 Tax Cas. 1. Refd. 
Barberv. Chudley (1922), 92 L. J. K. B. 711 ; R. 
V. Income Tax Special Comrs., Ex p. Rank’s 
Trustees (1922), t27 L. T. 651 ; Re Hum- 
meltenberg, Beatty v, London Spiritualistic 
Alliance, [1923] 1 Ch. 237 ; Re Ludlow, 
Bence-Jones v. A.-G. (1923), 93 L. J. Ch. 30 ; 
Re Shakespeare Memorial Trust, Lytton v. 
A.-G., [1923] 2 Ch. 398 ; Be Gray, Todd v. 
Taylor. [1925] Ch. 362 ; I. B. Comrs. v. Falkirk 
Temperance Oaf 4 Trust (1926), 11 Tax Cas. 
853 ; I. B. Comrs. v. Glasgow Musical Festival 
Assocn. (1926), 11 Tax Cas. 154; I. R. Comrs. 
V Peeblesshire Nursing Assocn. (1926), 11 
Tax Cas. 335; Scottish Woollen Technical 
College, GalaahielB v. I. R. Comrs. (1920), 11 
Tax Oas. 139; Re Hood, Public Trustee v. 
Hood (1930), 143 L. T. 691 ; Luipaard’s Vlei 
Estate & Gold Mining Co. v. I. R. Comrs., 
[19301 1 K. B. 693; Rs Smith, PubUc 
Trustee v. Smith, [1932] 1 Ch. 163; Be 


Ashton’s Estate, Westminster Bank, Ltd. 
V. Farley, [1937] 3 AH E. R. 279 ; Be Spence’s 
Estate, Barclays Bank, Ltd. v. Stockton-on- 
Toes Corpn., [1937] 3 AH E. R. 684. 

la. .] — Vbbgb V. SoMBRVinLE, No. 

2. Add. Annotations : — Refd. Re Tetl^, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 268 ; Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 158. 

3. Add. Annotation : — Refd. A.-G. v. I^ondon A 
Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 613. 

3a, Motive Immaterial.] — (1) Motive is im- 

material in considering whether a bequest is 
charitable. 

(2) A gift to provide a stained glass 
window in a church is a good charitable 
gift even though the motive may be said to be 
neither to beautify the church nor benefit the 
parishioners, but merely to perpetuate the 
memory of testatrix & her relatives. 

(3) Where a gift is made for a particular 
charitable purpose which is sufficiently pro- 
vided for without the gift, the gift must be 
applied cy prhs. — Re King, Kerb v. Bradley, 
[1923] 1 Ch. 243 ; 92 L. J. Ch. 292 ; 128 L. T. 
790 ; 67 Sol. Jo. 313. 

Annotation : — As to (3) FoUd, Re Robertson, Colin t. 
Chamberlin, 11930] 2 Ch. 71. 

4a. Question for court.] — To be valid 

a charitable bequest must be for the public 
benefit, the trust must be capable of being 
administered & controUed by the ct. The 
opinion of the donor of a gift or the creator of 
a trust that the gift or trust is for the pubUc 
benefit does not make it so, the matter is 
one to be determined by the ct. on the evi- 
dence before it. — Re Hummeltknbbrg, 
Beatty v. IjOndon Spiritualistio Ajjjancb, 
[1923] 1 Oh. 237 ; 92 L. J. Ch. 326 ; 129 
L. T. 124 ; 39 T. L. R. 203 ; 67 Sol. Jo. 813. 

Annotations : — Consd. I. R. Comrs. v. Temperance Council 
ol Christian Churches of England & Wales (1926), 136 
L. T. 27. Apprvd. Re Grove-(iradr, Plowden v. Lawrence, 
U020] 1 Ch. 557. 

.] — Re Grove-Grady, Plowden 
V. Lawrence, No. 208a, post. 

12a. Beneficiaries formerly helped 

by testator.] — Re Shepherd, Smtthem v. 
Shepherd (1921), 162 L, T. Jo. 18. 

21a. Widows with children dependent on 

them — VaUd.]-:-A testator bequeathed a sum 
of money to trustees upon trust to invest 
it & to use the income of the investments 
“ in providing annual allowances of forty 
pounds each to widows or spinsters in Eng- 
land whose income otherwise shall not be 
less than eighty or more than one hundred 
& twenty pounds per annum. . . The 
provision continued : “ . . . preference shall 


PART I, SECT, 1. P. O. 39; 1S4L.T.360; 42T.L.R.121. 

1 vj. Estate DiAuAasesameniAdt» — ^AXJS. 

1914, a 8 (6).] — ^Th© word ^*0hfUitabl6 ” 

In the above sect, is to be construed in 8 IL Purpose not source .} — In 

its legal & not its popular sense. — determining whether a gift to an assocn. 
OHBsrtfiRMAN e. Fbcibbal Comb, op is a gift for charitable purposes, the ct. 
Taxation, f 19981 A. C. 128: 95 L. J. map Inquire into the objects of the 

60 


ssoon. Sc it these are found to be 
haritable within Stat. EUz. the ot. 
lay hold the gilt to be for charitable 
urposea. — Pbrpetual Tbustbb Co., 
iTD. e. Shxllby (1921), 21 8. H. 
r. 8. W. 420 J 38 N. S. W. W. N, 1S2. 
-ACS, 



be given to widows with young children 
dependent on them. . . : — Held : the 
provision was in substance for widows of 
small means with young children dependent 
on them & created a valid charitable trust. 
— Re Dej CsjiTBRET, Forster v. Db Car- 
teret, [1983] 1 Ch. i03; 102 L. J. Ch. 62 
148 L. T. 188; 48 T. L. R. 666 ; 76 Sol. Jo. 
474. 

22* Add. Annotcdion : — ^Folld. Be Lucas, Rhys v, 
A.-G., [1922] 2 Oh. 62. 

28. Add. Annotation : — ^Refd. Verge v. Somerville, 
[1924] A. 0. 496. 

23a. Trade union certified to be war 

charity — Necessity tor registration under War 
Charities Act, 1916 (o. 43).] — The National 
League of the Blind of Great Britain & Ire- 
land, a registered trade union whose funds 
wei*e derived from subscriptions of mem- 
bers, & gifts by the public, was certified by 
the Chanty Oomrs. as a charity for the blind, 
but had not been registered as a charity 
under the above Act, nor under Blind Persons 
Act, 1920 (c. 49). Applt. having been con- 
victed of having solicited & obtained money 
from members of the public : — Held : the 
League was a charity as well as a trade union, 
& required to be registered under both those 
Acte, & the conviction must be affirmed. — 
Barber v. Ohudley (1922), 92 L. J. K. B. 
711 ; 128 L. T. 766 ; 87 J. P. 69 ; 21 L. G. B. 
114, D. 0. 

23b, ** Oldest respectable Inhabitants ** — 

VaUd.] — Testator gave the income to be 
derived from all his securities to A., for her 
life, & after her decease to “ the oldest 
respectable inhabitants in G. to the amount 
of 5«. per week each ” : — Held : the amount 
of the gift implied poverty, coupled with 
the use of the word “ oldest,’’ implying age, 
was sufficient to render the gilt a good 
charitable bequest . — Be Lucas, Rhys v. 
A.-G., [1922] 2 Oh. 62 ; 91 L. J. Ch, 480 ; 127 
L. T. 272 ; 66 Sol. Jo. 368. 

Ar, notation : — Refd. Re Iloadley, Iveson v, Wakefield. [19301 
1 Oh 594. 

28c. Disabled soldiers of former enemy 

country — Valid.] — Testator devised & be- 
q^ueathed the residue of his property “ to the 
(Jerman Govt, for the time being for the 
benefit of its soldiers disabled in the late 
war ... in the event of this . . . being 
for any reason hold to be void, then I give 
devise & bequeath the whole of such residue 
to General Smuts of the Transvaal, upon 
trust to retain theredut for himself absolutely 
the sum of £1,000 . . . A; upon trust as to the 
residue to apply the same at his discretion 
& in such manner as he may think fit for the 
benefit of any disabled Boers who have 
sufitered through the South African War* 
. . The German Quvt. had notified its 
willingness to accept the legacy if it should 
be held to be valid ; Generid Smuts had also 


voi- 

expressed his willingness to 
alternative trust should it become eflddfefve* 
Upon a summons asking the ct, to determine 
whether the devise & bequest to the German 
Govt, was void for uncertainty or otherwise : 
wise: — Held: (1) the gift did not fail tor 
uncertainty ; (2) there was no objection to 
the gift from the point of view of public 
policy ; (3) the trustee being abroad, the ct. 
had no power to direct a scheme, & in such 
cases the practice was to hand over the fund 
to be applied according to the trusts of the 
will. 

(4) A scheme directed by this ct. in rela- 
tion to gifts for charitable purposes is not 
necessarily or, I think, generally, a scheme 
for the app^lication of the fund cy-^rds 
(Maugham, J.). — Be Robinson, Besant v. 
German Reich. [1931] 2 Oh. 123 ; 100 

L. J. Oh. 321 ; 145 L. T. 264 : 47 T. L. B. 264. 

Annotations : — As to (2) Consd. Keren Kayemeth Le Jlsroel. 

Ltd. V. I. R. Oomrs., [1931] 2 K. B. 465. Generally, Re!d. 

He Colonial Bishoprics Fund. 1841. [1935] Ch. 148. 

27. Add. Annotation : — Consd. Be Lucas, Rhys 
V. A.-G., [1922] 2 Oh. 62. 

27a. .] — Testatrix gave the income of 

certain shares in a public co. for the education 
of children of employees of the co. & gave 
the income of furiher shares ia the co. for 
the benefit of incapacitated employees, the 
income in each case to be applied by the 
governors of the co., in their discretion : — 
Held : both gifts were good charitable 
bequests, the first being for promoti^ educa- 
tion ^ the second for the alleviation of 
poverty. — Be Rayneb, Cloutman v. Reo- 
NART (1920), 89 L. J. Oh. 369 ; 122 L. T. 677 ; 
84 J, P. 61. 

28. Add. Annotation : — Aa to {i) Apld. Wemher’s 
Charitable Trust (Trustees) v. 1. R. Oomrs., 
[1937] 2 All E. R. 488. 

29. Add. AnnotcUion : — Consd, Be Lucas, Rhys 
r. A.-G., [1922] 2 Ch. 52, 

30. Add. Annotation : — Consd, Keren Kayemeth 
Le Jisroel, Ltd. v. I. R. Oomrs., [1931] 2 K. B. 
465, 

34 ^, Distributing coal & making loans to 

poor & deserving Inhabitants.] — li’estator, a 
native of F., a small village, bequeathed his 
residuary estate to trustees upon trust to 
set aside £800 as a ** Coal Fund,” the income 
whereof was to be used for the purchase of 
coal to be distributed among such poor ds 
deserving inhabitants of F. as a committee 
sliould think fit, & to hold the rest of his 
residuary estate as a ** Loans Fund ” & to 
apply the capital & income thereof, under the 
direction of the committee, ” in making 
loans to poor & deserving inhabitants of the 
parish of F. in manner hereinafter provided.” 
No loan was to exceed £100, repayable within 
nine years at longest. No interest was to be 
charged & no borrower to have more than 
one loan. Only one-sixth part of the fund 
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b — ... IndipetU oentlewcmm.'h^ 
Beld: a true charitable bequest. — 
Re C4MPS1BLL. PsaoooK V. EWBN, 
H930J N. Z* L. R. 713,— NJt. 


sb. ** Wounded dh disabled soldiers ” 
— Home for wounded sailors.**}^ 
Testat^ by a will executed in 1921. 
directed her trustees to pay out of 
the moneys representing her net 


slduary estate (inter alia) ” To the 
ounded & Disabled Soldiers of New 
inland the sum of four hundred 
muds,*' & *' To a home for Wounded 
Hors of the British Empire the sum 
one htmdred pounds,’* (All parties 
reed that the latter was a good 
aritable gift) .—Held .* os the gilt 
the Wounded & Disabled Soldzere 
New Zealand ’* was not to individuals 
it to a section of the public, It was a 
aritable gift; &, although It was a 
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gift direct, the absence of anything 
dbwtly constituting a trust was 
immaterial as the ct. could constitute 
the trust ; the gifts to ‘‘a home for 
Wounded Sailors of the British 
Empire " disclosed a general Intention 
in favour of charity. & did not fall 
because the object of such gift might 
be uncertain. — Re SiMMOrme, Public 
Tbustbk V. Stonb. [19331 N. Z. L* B. 
Sapp. 172.— NJS, 
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waa to be lent in any one year, & the borrowers 
were to be inhabitants or residents of P. not 
above the age of thirty-five years. Testator 
directed that “ all surplus money forming 
part of or arising from the ‘ Loans Fund * 
over above £500 A not required for loans 
shaU be invested by the trustees under the 
direction of the committee, but all invest- 
ments purchased shall be from time to time 
sold for the pxirpose of advancing the produce 
. thereof in loans if & when required : — Held : 
(1) the will displayed a general charitable 
intention & contained an immediate & 
effective gift of the whole of the residue to 
charity, displacing the claim of the next of 
kin ; (2) the question of accumulation beyond 
the period allowed by law did not arise, the 
possibilitjf of a surplus hereafter not impairing 
the validity of the immediate gift to charity ; 
(3) the doctrine of cy-prh could be at once 
applied, if necessary, to any surplus income 
after the period allowed by law for accumula- 
tion had expired. — Re Monk, Gipfen v. 
Wedd, [1027] 2 Oh. 197 ; 06 L. J. Oh. 296 ; 
137 L. T. 4 ; 43 T. L. R. 256, C. A. 

Annotation: — As to {!) Refd. I. R. Comrs. v. Roberts Marine 
Mansions Trustees (1927), 43 T. L. K. 270. 

36. Add* Annoicdion : — Befd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Oh. 153. 

42a. ^ — Maintenance of patients from par- 

ticular parish.] — A testator, by his will, gave 
a sum of £3,000 to hie trustees upon trust for 
investment & directed that the yearlv income 
thereof should be applied “ in payment of the 
expenses & maintenance of patients from the 
arishes of *’ S. & S. to & at two named 
ospitals or either of them : — Held : the gift 
was a trust for the relief of impotent & poor 
persons within the purposes set out in the 
preamble to the Statute of Elizabeth & was a 
valid charitable bequest, — Re Boadley, 
IvESON V. Wakefield, [1930] 1 Oh. 524 ; 99 
L.T.Ch.232 ; 144 L. T. 64 ; 46 T. L. R. 216. 

46. Add. Annotations: — Apld. I. R. Comrs. v. 
Roberts Marine Mansions Trustees (1927), 
43 T. L. R. 270. FoUd. Re Chaplin, Neame v. 
A.-G. (1932), 76 Sol. Jo. 576 ; Re James, 
Grenfell v. Hamilton (1932), 48 T. L. R, 260. 
Refd. Re Clarke, Bracey v. Royal National 
Lifeboat Institution, [1923] 2 Ch. 407 ; Re 
I)e Casteret, Forster v. De Carteret, [1933] 
Ch. 103. 

46. Add. Annolaiiona : — Consd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Apld. Re De Carteret, Forster 
V. De Carteret, [1933] Ch. 103. Refd. 
BlackweU v. Blackwell, [1929] A. C. 318, 

47a. Nursing home — Persons of moderate means — 
Gift charitahie.] — Testator made the foi- 
lowing gift in his will : “I give &; bequeath 
all the residue & remainder of my estate not 
otherwise disposed of by this my will to : 
(a) such institution, society or nursing home, 
or nursing homes, or simuar institutions as 
assist or provide for persons of moderate 
means such as clerks, governesses & others 
who may not be able or eligible tio benefit 
under tne National Health Insurance Act, 
Old Age Pensions, or other Act of a like 
character to have either surgical operations 
performed together with medical iieatment 
or medical troatment alone on payment of 
some moderate contribution ; (b) tbe Royal 
National lifeboat Institution ; (o) the lister 


Institute of Preventive Medicine ; (d) A; such 
other funds, charities & institutions as the 
exors. in their absolute discretion shall think 
fit ; A I direct that such residue shall by 
diidded amongst the legatees named in the 
paragraphs (a), (b), (c), A (d) lastly herein- 
before contained in such shares A pro- 
portions as my trustees shall determine.** 
It was admitted that the objects under (b) 
A (c) were charitable. On the question 
whether the residue was validly disposed of 
by the will or failed in whole or in part for 
uncertainty : — Held : (1 ) the objects included 
under para^aph (a) were charitable since 
the means of the recipients would necessitate 
their being unable without the bounty of 
testator to procure the treatment of which 
they might stand in need ; (2) the objects 
specified under heading (d) being for such 
indefinite charitable A non-charitable objects 
as the exors. should think fit were not 
exclusively charitable, A therefore though a 
trust for charitable A non-charitable indefinite 
purposes indiscriminately failed by reason of 
uncertainty, this trust being of a part of a 
fund for charitable purposes A another part 
for non-charitable indeflmte purposes the 
ct. could ascertain what the parts were. — 
Re Clarke, Bracey v. Royal National 
Lifeboat Institution, [1923] 2 Oh. 407 ; 
92 L. J. Ch. 629 ; 129 L. T. 310 ; 39 T. L. R. 
433 ; 67 Sol. Jo. 680. 

Annotation: — As to (1) Apld. Re De Carteret, Forster v. 

De Carteret, [1933] Ch. 103. 

47b. ** Home of Rest ** — Lady teachers — ^Valld.] — 

Re Bstlin, Prichard v, Thomas, No. 45, 
ante. 

47c. — — Sisters of a Communlty"& Clergy — Valid.] 
— Testatrix devised a freehold house to her 
trustees in trust to establish a Home of Rest 
for the Sisters of a Community, for the Clergy 
of the Diocese of Truro, A such persons as the 
Mother Superior of the Community should 
nominate A appoint, A bequeathed £6,000, 
the interest of which should be applied to 
repair the house A maintain A support the 
inmates. The Sisters of the Community 
were engaged on charitable work A their 
individual incomes were pooled. It was 
doubtful whether it was practicable to carry 
on the Home of Best with the resources avail- 
able : — Held : (1) the devise A bequest were 
a good charitable trust ; (2) the Sisters A 
the Clergy were good objects of a charity ; 

(3) the Mother Superior should only appoint 
persons who were suitable objects of a charity, 
A to do otherwise would be a breach of trust ; 

(4) there should be an inquiry in Chambers 
whether it would be practicable now or at 
any future time to establish the Home of 
Rest, A if BO to settle a scheme ; (5) A if it 
was found not practicable the question must 
be determined whether the trust failed or 
should be applied cy-pr^s . — Re Jambs, Gren- 
fell V. Hamilton, [1932] 2 Ch. 26 ; 101 
L. J. Ch. 265 ; 146 L. T. 628 ; 48 T. L. B. 
260 ; 76 Sol. Jo, 146. 

AnnotaMon : — As to (1) FoUd. Re ChapUii, Noame v. A.-Q., 

76 Sol. Jo. 570. 

47d, ... — For means of physical & mental re- 
cuperation — Valid.] — Testator devised A be- 
queathed to his trustees a freehold house, its 
contents, A funds representing the net 
residue of his estate upon trust to estabUch 
A found a charity “ to provide a Home of 
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Rest that shall afford the means of physical 
&/or mental recuperation to persons in need 
of rest by reason of the stress & strain caused 
or partly caused by the conditions in which 
they ordinarily live &/or work.’* The same 
clause provided that the trustees should apply 
to the ct. or the Charity Comrs. for a scheme 
in respect of the charity & also specified 
testator’s further wishes with rej 2 :ard to the 
charity, but provided that if the ct., the 
Charity Comrs., or the trustees considered 
those wishes in any respects impracticable 
or difficult to realise, in those respects they 
were not to be regarded as binding on or 
fettering the discretion of the ct. the Charity 
Comrs., or the trustees in the provision or 
alteration of a scheme. One of those wishes, 
expressed also in the same clause, was that 
in considering the suitability of a candidate 
for admission to the home the candidate’s 
financial position should not be taken into ' 
account ; another was that persons admitted 
might be required to pay according to their 
means for board, lodging & other benefits 
«&, where reasonably possible, for medical 
attendance & treatment, for which, however, 
the funds of the home might be drawn upon 
at the trustees’ discretion : — Held : these 
were valid charitable trusts. — Be Chaplin, 
Neame V. A.-G., [1033] Ch. 116? 102' 

L. J. Ch. 66; 148 L. T. 190; 70 Sol. Jo. 
570. 

48. Add, Annotations : — Consd. Ohesterman v. 
Federal Taxation Comr. (1926), 42 T. L. R. 
121. Apld. Rs Williams, Public Trustee v. 
Williams, [1927] 2 Ch. 283. Consd. Be Pre- 
vost, Lloyds Bank v, Barclays Bank, [1930] 

2 Ch. 383. Retd. Geologists’ Assocn. v. I. R. 
Comrs. (1928), 14 Tax Cas. 271 ; Re Barclay, 
Gardner v, Barclay, Steuart v. Barclay, [1929] 

2 Ch. 173 ; Re Patten, Westminster Bank v, 
Carlyon, [1929] 2 Ch. 276 ; Re Bain, Public 
Trustee v, Ross, [1930] 1 Ch. 224. 

49. Add, Annotations : — Consd. Ohesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. Re Williams, Public Trustee v, 
Williams, [1927] 2 Ch. 283. Refd. Geologists’ 
Assocn. V, I. R. Comrs. (1928), 14 Tax Cas. 
271 ; Be Barclay, Gardner v, Barclay, 
Steuart v, Barclay, [1929] 2 Oh. 173 ; 
Patten, Westminster Bank v, Carlyon, [1929] 

2 Ch. 276. I 

50. Add, Annotations : — As to (1) Refd. Re 
Stratton, Stratton v. A.-G., [1930] 2 Ch. 151. 
As to (2) Consd* Geologist^’ Assocn. v, I. R. 
Comrs. (1928), 14 Tax Cas. 271. Refd. Be 
Barclay, Gardner v, Barclay, Steuart v, Bar- 
clay, [1929] 2 Oh. 173. As to (2) Refd. Be 
Bain, Public Trustee v, Ross, [1930] 1 Oh. 224. 

57. Add Annotation : — As to (2) Apld. Be Gray, 
Todd 1 ?. Taylor, [1926] Ch. 362. 

62. Add, Ayinotation : — Refd. Be Grove-Grady, 
Plowden v, Lawrence, [1929] 1 Ch. 657. 

66. Add, Annotation : — Refd. Brighton College v, 
Marriott (1924), 69 Sol. Jo. 229. 

68. Add, Annotations : — Apld. Be Hood, Public 
Trustee v. Hood (1930), 143 L. T, 691. 
Consd. Bonar Law Memorial Trust v, I, R. 
Comrs. (1933). 49 T. L. R. 220. R^fd. 

L R. Comrs. v. Temperance Council of 


Christian Churches of England Wales 
(1926), 186 L. T. 27. 

Advancement of Christian principles.} — H. 

died on July 12, 1922, having made his will 
on May 24, 1921, in which he directed that 
the residue of his estate, about £13,000, 
should be paid to certain persons to be held 
by them upon certain trusts as follows : 
** Whereas I believe in the universality of the 
Christian religion & that the remedy for the 
unrest & disorders of the body politic will be 
found in the application of Christian prin- 
ciples to all human relationships. & 
whereas I believe the drink traffic to be one 
of the most subtle & effective forces in 
preventing the successful application of these 
principles & I therefore hope & trust that 
active steps will be taken to minimise & 
ultimately extinguish this enemy of my 
country’s welfare. Now therefore I declare 
it to be my wish that my general bene- 
ficiaries shall hold the whole of my residuary 
trust estate together with the income thereof 
in spreading the Christian principles before 
mentioned & in aiding all active steps to 
minimise & extinguish the drink traffic.” 
The public trustee issued a summons to have 
it determined whether that gift in the will 
constituted a valid charitable trust or 
whether the gift so far as given for the 
minimising of the drink traffic was not 
charitable <fc therefore the whole gift was 
invalid & the next of kin became entitled. 
The judge held that the gift was a good 
charitable gift. On appeal by the next of 
kin : — Held : the first recital in the gift was 
the dominant clause showing that the main 
object was the advancement of Christian 
principles with a suggestion as to a particular 
method by which the advancement could be 
furthered & that method was subsidiary & 
ancillary, therefore the whole gift was a good 
charitable gift, being one for the advance- 
ment of Christian principles. 

Temperance itself is undoubtedly a charit- 
able object (Lawrence, L.J.). — Re Hood, 
Public Trustee V. Hood, [1931] 1 Ch. 240; 
100 L. J. Ch. 116 ; 143 L. T. 691 ; 46 T. L. R. 
671 ; 74 Sol. Jo. 649, C. A. 

Annotation : — Oonsd. Bonar Law Memorial Trust r. I. R. 
Comrs. (1933), 49 T. L. R. 220. 

69. Add, Annotations : — Refd. Re Tetley, National 
Provincial Sn Union Bank of England v, 
Tetley, [1923] 1 Ch. 268 ; Geoloirists’ Assocn 
V, 1, R. Comrs. (1928), 14 Tax Cas. 271. 

70. Add, Annotation : — Distd. Wemher’s Charit- 
able Trust (Trustees) v, T. K. Comrs., (1937J 
2 All E. R. 488. 

70a. Zoology — Zoological Society of London — 
Valid.] — The objects of the Zoological 
Society of Liondon as defined by its Oh^u-ter 
are ” the advancement of zoology & animal 
physiology 8c the introduction of new & 
curious subjects of the animal kingdom ” 
Held : the first object was clearly educational 
8c the second object, being on construction 
merely in aid of the first, was also educatioiml 
&, semdle, it was educational in itself. The 
Society was therefore an educational charity, 
although in carrying out its objects it was 
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found necessary to provide its pupils with 
food & amusement* The second object 
necessitated & involved the upkeep & 
improvement of Zoological Gardens. Con- 
sequently a bequest of money to the Society 
upon trust to apply the income for the 
upkeep & improvement of the Zoological 
Gardens, & for the objects of the said 
Society,” was a good charitable gift & not 
void for perpetuity. — Be Lopeis, Bbnob, 
Jones v, &ologioai. Society of London- 
[1931] 2 Ch. 130 ; 100 L. J. Ch. 296 ; 146 
L. T. 8 ; 46 T. L. R. 577 ; 74 SoL Jo. 681. 

70b. Children’s outing.] — Re Waud’s Estate 
Wabd V. Wabd (1037), 81 Sol. Jo. 397, 

78a, Trust to erect national theatre — & revive 

English classical drama — Valid.] — (1) The 
Shakespeare Memorial Trust was established 
to ei-ect endow a Shakespeare Memorial 
Kational Theatre, with the object of per- 
forming Shakespeare’s plays, reviving English 
classical drama, 8u stimulating the art of 
acting : — Held : the trust was a good charit- 
able trust, on the ground either that the 
objects were for the advancement of education 
or that they came within the class of purposes 
benedcial to the community other than by 
way of the relief of poverty or the advance- 
ment of education or religion referred to by 
Lord Macnaohten in Income. Tax Special 
Purposes Comra, v. Pernael, [1891] A. O. 531. 

(2) At the time when a donation of 
£70,000 was made to the charity, part of 
which was applied by the charity in the 
purchase of a site for the theatre, no annual 
subscription had been received, but within 
only nine days of that time the first annual 
subscription was received. On the subse- 
quent sale of the site, the question arose 
whether, in those circumstances, the consent 
of the Charity Comrs. was required to the 
sale by the charity ; — Held : notwith- 
standing that in the inception of its formation 
it was contemplated that the charity should 
be supported by annual subscriptions as 
well as by income from endowment, Sc not- 
withstanding that there was an interval 
of nine days only between the donation Sc the 
first of the annual subscriptions, the charity 
was not at the time when the donation was 
received a mixed charity within 1853 Act, 
8. 62 ; ^ as it was, therefore, not exempted 
from the jurisdiction of the Charity Comrs., 
their consent to the sale by the charity was 
required. — Re Shakespeare Memorial 
Tuust, Lvtton (Earl) v. A.-G., [1923] 2 Ch. 
389; 92 L. J. Ch. .551 ; 130 L. T. .56; 39 
T. L. R. 610, 676 ; 67 Sol. Jo. 809. 

78b. Bequest to provide sweets— For all children 
within parish — Not confined to those attending 
school-^Not valid.] — Testator by his will, 
after leaving money for prizes for the best- 
conducted school children in the parish, left 
money to provide a pennyworth of sweets 
each for all boys girls below the age of 
fourteen resident within the parish,” & he 
directed that the income of the residue of his 
estate should be applied in awarding annual 
prizes to residents for the best-kept gainiens 
Sc cottages *. — Held : since there was no 


provision as to the gift of sweets being 
confined to children who had attended 
school, that gift was not charitable & was 
void, but the gift to provide prizes for the 
best -kept gardens Sc cottages was a good 
charitable gift as it was one for the benefit 
of the community.-^fSc Pleasants, Pleas- 
ants V. A.-G. (1923), 39 T. L, R. 675. 

JnfMtaUon: — Retd. I. R. Oomrs, v. Yorkihlr© Aarricultural 
Soc., 11928] 1 K. B. 811, 

75. Add, Annotations: — Apprvd. Chesterman v. 
Federal Taxation Oomr. (1926), 42 T. L. R. 
121. Apld. Re Williams, Public Trustee v, 
Williams, [1927] 2 Oh. 283. Consd. Geologists’ 
Assocn. V, I. R, Comrs. (1928), 14 Tax Cas. 
271 ; Re Barclay, Gardner v, Barclay, 
Steuart v. Barclay, [1929] 2 Ch. 173 ; Be 
Prevost, Lloyds Bank v, Barclays Bank, [1030] 
2 Ch. 383. Refd. Re Patten, Westminster 
Bank v, Carlyon. [1929] 2 Oh. 276 ; Re Bain, 
Public Trustee v. Ross, [1930] 1 Oh, 224. 

75 a, .J — Testator by his will, wherein he 

described himself as a Clerk in Holy Orders, 
gave all his property to the Public Trustee 
upon trust for investment. He then directed 
that the income should be paid to the Bishops 
of the dioceses of St. D. Sc B., the rector of 
L. Sc the vicars of two other parishes & their 
successors, together with a layman appointed 
by the conference of each of those dioceses, 
whom he nominated administrative trustees. 
After stating tliat his wife left her interest in 
certain property to him to be xised as he 
wished, but for preference for Church pur- 
poses, testator, in expressed accordance with 
her wish, by clause S, devised all he should 
die possessed of as a fund for assisting the 
education of candidates for Holy Orders in 
the Church of England, to be administered 
by the trustees. Clause 12 contained the 
following proviso : “If for any sufficient 
reason, whether disendowment may or may 
not have taken place, the trustees decide that 
the interests of the Church could be better 
served by any changes in the method of 
administering, or even in the object to which 
the fund is applied under my will, such change 
or changes may be made with the several 
consents expressed by a majority of the 
Diocesan Conferences of B. Sc St. D.” : — 
Held : the objects to which the tnistees 
were, by clause 12, empowered to change the 
application of the fund were not other than 
charitable objects Sc were religious objects 
in the interests of the Church as an organisa- 
tion existing for the instruction Sc edification 
of the public, Sc the gift in clause 3 was a 
valid charitable gift, — Re Williams, Public 
Trustee v, Williams, [1927] 2 Ch. 283 ; 90 
L. J. Ch. 449 ; 137 L. T. 477 ; 71 Sol. Jo. 606. 

Annotaiion : — Refd. Re Bain, Public Trustee v, Ross, (1980 
1 Ch. 22 1. 

78. Add, Anrtolations : — Refd. Re Clarke, Braoey 
V, Royal National Lifeboat Institution, [1923] 
2 Ch. 407 ; Re King, Kerr v, Bradley, [1923] 
1 Ch. 243. 

78a. .] — A testatrix who died 

domiciled in England, leading property in 
both England Sc the United States, by her 
will gave a legacy of 10,000 dollars or the 
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ta. Wakf,]‘—A trust In the sense of 
being an obligation attached to the 
otmership of the property is known to 


Sc recognised by the Muhammadan 
Law. The distinotion between an 
English trust for charitable & religious 
purposes SC a Muhammadan wal^ is 
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equivalent thereof in sterling at current rates 
of exchange to the rector & churchwardens 
or other the governing body of C. Church for 
the purpose of keeping the burial ground & 
monument therein to her late husband &; 
herself in good & sufficient repair & for the 
maintenance of the church & the decorations 
thereof. Testatrix, who died in 1925, was 
buried in O, cemete:^ immediately adjoining 
the churchyard, which had long been closed 
for burials, in the same grave as her husband: 
— Held : a valid charitable bequest, to be 
divided equally between the vicar & church- 
wardens of 0. Parish Church as the con- 
trollers of the church Sn churchyard & the 
Borough Council as managers owners of the 
cemetery. — Re Eighmib, Colbournb v. 
Wilks, [19351 Ch. 524 ; 104 L. J. Ch. 254 ; 
153 L. T. 296 ; 51 T. U R. 404. 

79a. Benefit of Roman Catholic Church — Open to 
public — Valid.] — (1 ) A bequest for the benefit 
of a church belonging to a monastic order of 
the Roman Catholic Church but open to the 
public was not rendered invalid by Roman 
Catholic Relief Act, 1829 (c. 7). 

Testatrix by her will dated Sept. 7, 1903, 
gave the residue of all her property, after the 
death of G., to whom she had given a life 
interest, in the following terms : “To 
the Superior of the Jesuit Church of 
the Immaculate Conception, Farm Street, 
London, to the Superior of that Church at 
the moment of the legacy failing due, & 
failing him to any other representative 
Father of the Order of the Society of 
Jesus ...” : — Held: the gift was to this 
Superior upon trust for the benefit of the 
church at Farm Street as he might in his 
discretion think fit ; & this was a valid gift. 

(2) Testatrix died in 1910, & G. died 
in 1928. The Superior of the Church of 
the Immaculate Conception, Farm Street, 
London, was not the same person at the death 
of testatrix as at the death of G. : — Held : 
the gift was a valid gift to the Superior at 
the moment of G.’s death absolutely, — 
Re Barclay, Gardner t>. Barct^y, Stbuart 
r. Barclay, [1929] 2 Ch. 173 : 98 L. J. Ch. 
410 ; 141 L. T. 447 ; 46 T. L. R. 406, C. A. 

Annotation : — Generally t Rofd. Re Stratton, Knapman v, 
A.-G. (1930), 47 T. L. R. 32. 

80a. .] — Re Eighmib, Colbournb v. 

Wilks, No. 78a, ante, 

81a. Upkeep of chapel & school — Includes 

maintenance of services & Sunday school.] 

— ^A testator by his will, after giving certain 
specific legacies including one of £50 to the 
K. H. Baptist Chapel, directed that a trust 
be created with the remainder of lus personal 
&: real estate “ for the payment from the 
income thereof of the following legacies, viz., 
£25 per annum to M. L., £100 per annum to 
J, L., & the balance of the income to be 
divided equally between my two sisters C. P. 
& M. H. . . . On the death of the last 


surviving legatee under the trust I direct 
that the income be devoted to the upkeep of 
the K. H. Baptist Chapel &; school & for the 
provision of prizes for the scholars of both 
sexes.** A summons was taken out to 
determine (i) whether the gift was a good 
& valid bequest of the whole of the residuary 
estate or whether it failed to any & what 
extent. The only school attached to the 
K. H. Baptist church was a Sunday school 
in connection with which book prizes were 
awarded. It was contended that such a 
school was not what testator had in mind, 
& that, even if it was, the upkeep of the 
chapel & school would not exhaust the 
income of the residuary estate the capital 
of which amounted to some £29,600, with the 
result that the balance of the income which 
was not used for that purpose must be held 
to be undisposed of by the will ; (ii) how, in 
view of the fact that, at the date of the 
summons, the testator’s two sisters, both of 
whom had survived the testator, had both 
died, the income of the testator’s estate 
thereby set free should be disposed of until 
the death of the survivor of the other 
annuitants, M. L. & J. L. r — Held : (1) there 
was a good charitable bequest of the whole of 
the testator’s residuary estate in favour of 
the K. H. Baptist Chapel &: school & the word 
school included Sunday school ; (2) the 

personal representatives of testator’s two 
sisters were entitled to the surplus of the 
income, after providing for the annuities to 
M. L. J. L., until the survivor of M. L. 
& J. L. had died ; (3) “ upkeep ’’ of the 
chapel did not moan merely keeping the 
premises in repair, but included all the 
expenses necessarily incurred in providing 
the chapel services h maintaining, in a broad 
sense, the Sunday school. — Re Strickland^s 
Will Trusts, National Guarantee & 
Suretyship Assocn., Ltd. v. Maidment, 
[1936] 3 AU E. K. 1027 ; [1937] 3 All E. R. 
676. 

82. Add, Annotaiion : — Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
TeUey, [1923J 1 Ob. 268. 

89, Add. Annotations: — As to (1) Apld. Geolo- 
gists’ Assocn. V, I, R. Comrs. (19^), 14 Tax 
Cas. 271. Consd. Re Bain, Public Trustee 
V. Ross (1929), 45 T. L. R. 617. Refd. Re 
Williams, Public Trustee v, Williams, [1927] 
2 Ch. 283. 

90. Add, Annotaiion : — Generally^ Refd. Re Monk, 
Giffen v. Wedd, [1927] 2 Ch. 197. 

94. Add. Annotaiion : — Refd, Re Hummelten- 
berg, Beatty v, Ixindon Spiritualistic Alliance 
(1923), 92 L. J. Ch. 326. 

106. Add. Annotations : — Consd. Re Barclay, 
Gardner v. Barclay, Steuart v. Barclay, ( 1 929] 
2 Ch. 173 ; Re Caus, Lindeboom v. Camille, 
[1934] Ch. 162. Refd. Blackwell v. Blackwell, 
[1929] A. C. 318. 


PART I. SECT. 4, SUB-SECT. 4. 

so. True Christian Church Publish^ 
ing Society — Valid .] — A gift to tho 
True Christian Church Publishing 
Society, which disseminateB the religi- 
ous teaching of Swedenborg, la a valid 
charitable bequest . — Re Knight, 11937] 
2 D. L. R. 286.— CAN. 

PART L SECT. 4, SUB-SECT. S. 

•. For ** 11910J 1 I. R. 443 read 
“11919J1LR. 31G.** 


PART I. SECT. 4, SUB-SECT. 7. 

106 xl. .] — A bequest for 

tho saying of masses for the repose of 
souls Is not in this Province void as 
superstitious. A bequest of the residue 
of testator*8 estate (consisting of both 
realty & personalty) to a church, ** to 
be invested Sc kept invested ... for 
ever Sc the interest ... to be applied 
Sc. expended ... for the saying of 
holy masses ... for the repose of tho 
soul of tertator Sc his descendants for 
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Ter ” ; — HrM •• InoftectiTe as creatlrw 
r tending to create a p^petuJty, Sc 
LOt a charitable use. Senible ; in any 
aso the personalty alone would have 
•een applicable to the trust dwlared.— 
le Zragman (1916), 37 O, L. R. 636. 
AN. 

106 xli. J—A bequpt of 

10 annual income of a trust fund to 
priest for the ^saying of maasM to 
srpetuity is valid as a charitable trust 
thus outside the scope of 
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100 a. Koman Catholic testator by 

his will bequeathed “ £1»000 for Masses, 
foundation & others ” A: also devoted four 
houses “ for one foundation Mass to be said 
for my soul & the souls of my parents & 
relatives during the space of twenty-five 
years,” & directed that the property should 
revert to a named church. Evidence was 
given that by a foundation Mass ” was 
intended a Mass the saying of which was to 
be paid for out of the interest of an invested 
fund, so that unless the gift was charitable 
it would be void for perpetuity : — Held : a 
gift for the saying of Masses is charitable as 
being for the advancement of religion (a) be- 
cause it enables a ritual act to be performed 
which is the central act of the religion of a 
large proportion of Christian people, & {h) be- 
cause it assists in the endowment of priests 
whose duty it is to perform the act.* — Re 
Cau8, JwiNDEBOOM V. Camiixe, [1934] Oh. 
162 ; 103 L. J, Ch. 49 ; 150 L, T. 131 ; 60 
T. L. R. 80. 77 Sol. Jo. 816. 

110a. Invalid.] — ^W alpool’s Case 

(1.349), Duke, 95. 

Annotations : — Consd. Adama Sc Lambert’s Case (1602), 4 
Co. Hop. 104b. Refd. Heath v. Chapman (1854), 2 Drew. 
417. 

lid*. Add, Annotations: — Consd. BlackweD v, Black- 
well, [1929] A, C. 318. N.F. Re Caus, Linde- 
boom V, Camille, [1934] Ch. 162. 

116. Add, Annotation : — N.F. Re Caus, Lindeboom ' 
V. Camille, [1934] Ch. 162. 

118. Add, Annotation : — N.F. Re Caus, Lindeboom 
V, Camille, [1934] Ch. 162. 

119. Add, Annotations : — N.F. Re Caus, Linde- 
boom V. Camille, [1934] Ch. 162. Refd. 
Blackwell r, Blackwell, [1929] A. C. 318. 

120. Add, Annotation : — N.F. Re Caus, Lindeboom 
v. Camille, [1934] Ch. 162. 

128a* — - For benefit of church open to public — 
— Valid.] — R {^ Barclay, Gardner v, Bar- 
clay, Steuart V, Barclay, No. 79a, ante. 

Add, Annotations : — Consd. Chesterman v, • 
Federal Taxation Comr. (1925), 42 T. L. R. 
121 ; Geologists’ Assocn, v, I. B. Comrs. 
(1928), 14 Tax Cas. 271 ; Re Prevost, Lloyds 
Bank v, Barclays Bank, [1930] 2 Ch. 383. 
Refd. Re Williams, Public Trustee v, Williams, 
[1927] 2 Ch. 283 ; Re Barclay, Gardner v, 
Barclay, Steuart v, Barclay, [1929] 2 Ch. 173 ; 


Be Patten, Westminster Bank v, Oarlyon, 
[1929] 2 Ch. 276 ; Re Bain, Public Trustee v, 
Ross, [1930] 1 Ch. 224. 

130. Add, Annotation : — Consd. Re Barclay, 
Gardner v. Barclay, Steuart v, Barclay, [1929] 
2 Ch. 173. 

135. Add, Annxitations : — Consd. Blackwell r. Black- 
well, [1929] A. C. 318. Refd. Re Caus, 
Lindeboom v, Camille, [1934] Ch, 162. 

144. Add, Annotation : — Refd. Keren Kayemeth 
Le Jisroel, Ltd. v, I. R. Comrs., [1931] 2 
K. B. 465. 

145. Add, Annotation : — Refd.Keren Kayemeth Le 
Jisroel, Ltd. r. I. R. Comrs., [1931] 2 K. B. 465. 

162. Add. Annotation : — N.F. Re Caus, Lindeboom 
V. Camille, [1934] Ch. 162. 

155. Add, Annotations: — Consd. Blackwell v. Black- 
weU, [1929] A. C. 318. Refd. Re Caus, 
Lindeboom v. CamDle, [1934] Ch. 102. 

157. Add, Annotations: — As to (1) Consd. Re 
Clarke, Bracev v. Royal National Lifeboat 
Institution, [i923] 2 Ch. 407; Re Davis, 
Thomas v. Davis. [1923] 1 Ch. 225. Refd. 
Re Tetley, Nationtil Provincial & Union Bank 
of England v. Tetley, [1923] 1 Ch. 258 ; Re 
Grove-Grady, Plowden v, Lawrence, [1929] 
1 Ch. 557 ; Re Hood, Public Trustee v. Hood 
(1930), 143 L. T. 691. 

163. Add, Annotation : — Consd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 

164. Add, Annotation : — Refd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 

166. Add, Annotation : — Refd. Keren Kayemeth 
I^e Jisroel, Ltd. v, I. R. Comrs. (1931), 47 
T. L. R. 461. 

172. Add. Annotation : — Retd. Rs Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 

176. Add, Annotation : — Refd. Re Smith, Public 
Trustee r. Smith, [1932] 1 Ch. 163. 

179. Add. Annotation : — Consd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch, 153. 

183. Add. Annotation : — Distd. Re Gwyon, Public 
Trustee v. A.-G. (1929), 46 T. L. R. 96. 

After this case add : — Compare, No. 217b, post, 

188a. — — Gift for purchase of site & erection of 
public hall.] — By his will a testator gave a 
collection of antiques to deft, corpn. subject 
to the condition tliat the corpn. should 
deposit them in one of the rooms of a public 
hall, hereinafter refeuTed to, where they were 


against perpetuities. — lie Hallisy, 
[1932] 4 D. L R. 616 ; O. R. 486.— 

CAN. 

114 iv. .) — Testator (who 

died within three months from the 
date of the execution of hie will) 
directed his interest in a farm of land 
to be sold, Si out of the proceeds of the 
sale a sum of £200 to be set apart Sc 
given to the parish priests Sc curates 
of O. lloman Cathouc Church to be 
invested by them ; the principal to 
remato Invested for all time in the 
names of the successive parish priests 
Sc curates of O., the interest thereof to 
be applied in Saying masses for the 
repose of testator's soul. After be- 
queathingr a pecuniary legacy, testator 
gave the rest., residpe & remainder of 
his property to the Abbot of M., Sc the 
Franciscan Friars In C. in equal shares 
for the purposes of having masses said 
for the repose of his soul in M. St C* 
At the dates of the execution of the 
will Sc of the death of testator the same 
person was Abbot of M. & the 


three Franciscan Friars were resident 
in C. : — Held: (1) the legacy of £200 
was void as a charge upon lands under 
Charitable Donations Sc Bequests Act, 
T Sc 8 Viet. o. 97 ; (2) In reference to 
the gift of residue so far as it consisted 
of i)ure personalty, there was a gift of 
one -half to the person who filled the 
office of Abbot of M. at the date of 
testator's death in his individual 
capacity for the offering up of masses 
Sc same was valid ; there was a gift of 
the other half for the offering of masses 
to a specified body, because they were 
members of the Order of Franciscan 
Friars bound by monastic vows, which 
was void as contrary to the policy of 
Catholic Relief Act, 10 Geo, 4, o. 7. — 
BtmKX V. PowKR, (1906) 1 I, B. 119.— 


PART I. SECT. 4, SUB-SECT. 12. 

sd. “ Service of my Lord cfe* Master ” — 
Valid .] — The gift to trustees of moneys 
** to be employed In the service of my 
** Lord Sc Master ” is a good charitable 
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gift. — He Brewer, Solioitor-Genkraj. 
V. Btddbr, [1933] N. Z. L. R. 3 221.— 

N.Z. 

sf. EstalMBhment of religious news- 
paper.] — Hedd : a gift for the est^ablish- 
meut of a Catholic newspaper could not 
be supported as being for a charitable 
purpose. — Melbourne Roman Catho- 
lic Archbishop v. Lawlor, The Pope 
V. National Trustees, Executors Sc 
Aoenoy Co. of Australasia, Ltd. 
(1934), 51 C. L. R. 1 ; [1934] V. L. R. 
231 ; 40 Argus L. R. 202 ; 8 A. L. J. 
70.— AUS. 

PART I. SECT. 6. SUB-SEOT. 1. 

m i. Imj^rovemmt .] — A gift by 

will ^ a city council, to be expends 
for the improvement of the dty as 
trustee of the will and the conneU s 
agree ; — Held : a good charitable 
— Re Boner, Goltz v, Baliabat 
Trustees, Executors St Acenot Oo.. 
Ltd., [1930] V. L. R. 346 ; A. L, R. 
279.— AUS. 
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to be kept open to inspection by the public, 
subject to such reasonable restrictions & 
regulations as might be imposed by the 
corpn. The residue of testator’s estate was 
to be applied in the purchase of a suitable 
piece of land at Stockton-on-Tees <te in or 
towards the erection on such site of a public 
hall which site & hall when completed were 
to be presented by the trustees to deft, corpn. 
in memory of testator’s father & mother, & 
to be used by the corpn. for such public 
purposes as it might from time to time con- 
sider desirable. The surplus, if any, was to 
be paid to the corpn. absolutely to be used 
by tbe corpn. for such public x^uiposes as it 
might from time to time consider desirable : — 
Hdd : (1) the gift for the purchase of a site 
the erection on it of a public hall to be 
presented to the corpn. was a valid charitable 
gift ; (2) the gift of the collection of antiques 
was a valid charitable gift ; (3) the question 
whether the gift of the surplus was a valid 
c;haritable gift ought to stand over until it 
was asc(jrtamed whether there was any such 
surplus . — Re Spenc'e’s Estate, Barclays 
Bank, Ltd. Stockton-on-Teks Corpn., 
[19371 3 All E. R, 684 ; 53 T. L. R. 9Gl ; 81 
Sol. Jo. 650. 

183b. Gift of antiques for exhibition in public 

-lie Spencf/s Estate, Barcfays Bank * 
I/TD. V. 8'roCKTON-ON-TEES CORPN., No. t83a, 
ant'C, 

191, Add, Annotation : — Consd. Re Spence’s 

Estate, Barclays Bank, Ltd, v. Stockton-on- 
Tees Corpn., [1937] 3 All E. R. 684. 

198. Add. Annotation : — Retd. Institution of Civil * 
Engineers V. I. R. Oomrs., [1932] 1 K. B. 149. 

195a. Shakespeare Memorial Trust —Erection of 
theatre — Revival of English classical drama — 
Valid.] — Re Shakespeare Memorial Trust, 
Lytton (Earl) v. A.-G., No. 73a, ante. 

196. Add. Annotation: — to (1) Refd. Re Gray, 
Todd V. Taylor, [1925] Ch. 862. 

197. Add. Annotations: — As to (1) Folid. iJe Gray, 
Todd V. Taylor, (1925] Ch. 362. Consd. 
Wernher’s Charitable Trust (Trustees) v. 
I. R. Comi'S., [1937] 2 All E. R. 488. 

199a. Promotion of physical efficiency of array — 
Encouragement of sport — Valid.] — By his 
will testator gave a sum of £3,000 to form the 
nucleus of a regimental fund for his regiment 
“ for the promotion of sport, including m 
that term only shooting, fishing, cricket, 
football, & polo.” He also thereby gave 
directions as to the management of tbe 
fund. Later in the will he directed the 
payment of a further sum of £2,000, in the ' 
events which happened, “ to the aforesaid 
Sporting Fund ” to be held upon the same 
terms as the former legacy : — Held : the 
gifts were gifts for the purpose of promoting 
the physical efficiency of the army, & were 
valid charitable gifts. — Be Gray, Todd v. 
Taylor, [1925] Oh. 862 ; 94 L. J. Oh. 430 ; 
133 L. T. 630 ; 41 T. L, R. 336 ; 69 Sol. Jo. 398. 

Consd. I. R. Ounrs.v. Yorkshire AisrHcuItural 
Boc., {1928] 1 K. B. 611 ; Womher’s Charitable Truat 
(Trustooe) v. 1. R. Coiura., [1937 J 2 All E. R. 488. 


l99b* Repatriation of soldiers — After war service — 
Valid.] — (1 ) A valid charitable trust may 
exist although in its administration the 
benefit is not confined by the donor to the 
poor to the exclusion of the rich. 

A resident in New South Wales bequesathed 
his residuary estate unto the trustees for 
the time being of the ‘ Repatriation Fund ’ 
or other similar fund for the benefit of the 
New South Wales returned soldiers.” At the 
date of the will, & of testator’s death, there 
was established under statutes of the Com- 
monwealth of Australia a repatriation fund 
for Australian soldiers generally, but there 
was no repatriation fund, or similar fund, 
for New South Wales soldier's : — Held : 

(2) the gift created a valid charitable trust; 

(3) tbe trustees of the Commonwealth 

^atutory repatriation fund were not trustees 
of the charity, the settlement of a scheme 
had been rightly directed. — Vfjroe v. Someh- 
vn.LE, [1924] A. O. 496; 131 L. T. 107; 

40 T. L. R. 279 ; 68 Sol. Jo. 419 ; sub nom. 
Verge v. Somerville, A.-G. for Australia 
V. Somerville, 93 L. J. P. 0. 173, P. O. 

Annotatio7is : — As to (1) Rcfd. Keren Kayemeth Le Jlsroel, 
Ltd. V. I. R. Comrs. (1932), 48 T. L. R. 4/i9. As to (2) 
Refd. General Medical Council v. 1. R. Corars., English 
Branch Council of General Medical Connell e. Same (1028), 
97 L. J. K. B, 678 ; Keren Kayemeth Le Jlsroel, Ltd. v, 
I. R. Oomrs. (1931), 47 T. L. R. 461. 

201. Add. Annotation : — Consd. Re Grove^-Grady> 
Plowden v. Lawrence, [1929] 1 Ch. 557. 

205. Add. Annotations : — As to (1) Consd. Adamson 
V. Melbourne & Metropolitan Board of Works, 
[1929] A. C. 142 ; Re Grove-Grady, Plowden 
V. Lawrence, [1929] 1 Ch. 557. 

206. Add, Annotations : — As to {!) Dbtd. Re Hum- 
meltenberg, Beatty v. London Spiritualistic 
Alliance, [1923] 1 Ch. 237. Consd. I, R. 
Oomrs. V. Yorkshire Agricultural Soc. (1927), 
44 T. L. R. 59 ; Re Grove-Grady, Plowden v. 
Lawrence, [1927] 1 Oh. 557. As to (2) Refd. 
I. R. Comrs. v. Temperance Council of 
Christian Churches of England & Wales 
(1926), 136 L. T. 27. 

208. Add. Annotation: — As to (2) Expld. & Distd. 
Re Grove-Grady, Plowden v. Lawrence, [1929] 
1 Ch. 557. 

208a. If beneficial to community.] — 

Testatrix, who died in 1925, by her will gave 
her residuary estate to her trustees to form 
a trust for the founding, establishing & main- 
taining of a charitable institution ti> be called 
the “Beaumont Animals’ Benevolent Society ” 
under such rules & regulations & under such 
committee of management not exceeding ten 
members & otherwise in all respects as her 
trustees should in their absolute discretion 
think fit, & having regard to her wish that 
the expense of management should be kept 
as low as possible ; provided that all members 
of the committee & of the governing body 
all officials of the said society should be <k 
always have been declared anti-viviseetionists 
&> opponents of aD £port involving the pui suit 
or death of any stag, deer, fox, hare, rabbit, 
bird, fish, or any other animal, & to have for 
its objects (a) the acquisition of land, p(^- 
mitted by a judge of the Ch. Div. or the 


PART I. SECT. 6, SUB-SKOT. 4. 
sg. Trust or benefU of returned sol- 
diers — What amourUs to .) — Claim of the 
SoldienB* Aid Oommission established 


in Ontario by Soldiers* Aid Commifision 
Act, 1916, to administer a charitable 
bequest for the benefit of oharltiee 
dealing with young war widows refused 
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? the Act was held to deal or 
Its for tbe benefit of returned 
e Hammond (1921). 68 D. L. R. 690 
L O. L. R .149,— CAN. 
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Charity Comrs., for the provision of refuges 
for the preservation of “ all animals, birds or 
other creatures not human ; (6) the dis- 
tribution of any part of the yearly income of 
the trust fund amongst such societies or 
homes for the benefit of animals generally 
or for the benefit of individual cases British 
or foreign as the committee of the “ Beau- 
mont Animals’ Benevolent Society” might 
think fit ; (c) the founding, establishing, 

endowing, supporting, maintaining or pro- 
viding of hospitals or homes for animals in 
Great Britain having no declared vivi- 
sectionist upon the governing body or bodies 
thereof or m any way connected with the 
management thereof : — Held : although a 
trust in perpetuity for animals mi^ht be a 
good charitable trust if in its execution there 
was necessarily involved a benefit to the 
community, yet where that element was 
wanting, the trust would be bad ; there- 
fore, trusts in the present case not having been 
shown to be for purposes beneficial to the 
community they were not good & valid 
charitable trusts. — Re Grovb-Orady, Pnow- ] 
DEN v. IiAWBENCE, [1929] 1 Ch. 557 ; 9H 
L. J. Ch. 261 ; 140 L. T. 659 ; 45 T. L. B. 
261 ; 73 Sol. Jo. 168, C. A. ; varied on appeal 
mb nom, A.-G. v. Plowden, [1931] W. N. 
89 ; 171 L. T. Jo. 308 ; 71 L. Jo. 329, H. L. 

210. Add. Annotations : — Consd. Re Tetley, 

National Provincial <& Union Bank of England 
v. Tetlev, [1923] 1 Ch. 258. Apld. Re Smith, 
Public Trustee v. Smith, [1932] 1 Ch. 153. 

213, Add, Annotation : — Refd. Re Gray, Todd v, 
Taylor, [1925] Ch. 362. 

218a. Encouragement of gardening — Charitable.] 
— Re Pleasants, Pleasants v, A.-G., No. 
73b, ante, 

213b. Provision of public recreation for working- 
class people — Valid.] — Testator by his will 
dated Apr. 30, 1929, gave the residue of his 
estate to trustees upon tr\ist to make certain 
payments thereout &. by clause 14 of his 
will, directed that they should hold the 
ultimate residue ” to be expended in some 
scheme or schemes to be approved by my 
trustees for the benefit in the cities of Van- 
couver, & if in the opinion of my trustees 
there is some equally deserving object of the 
nature hereinafter indicated of Nottingham 
or other places of the working people such as 
playing fields parks gymnasiums or other 
plans which will give recreation to as many 
people as possible but as regards Vancouver 
I would not exclude some educational purpose 
being considered by my trustees,” By a 
preceding clause, clause 13, testator had 
made a disposition of certain moneys, in 
certain events, in the following terms : 
” Upon trust for any scheme to be approved 
by my trustees of a national character ex- 
cluding hospitals & works of an educational 
character. Without binding my trusiees I 
would prefer a scheme which would give 
open-air recreation to os large a number of 
»ple as possible.” Testator died on 
J’eb. 14, 1931, leaving ultimate residue of 
the value of about £35,000 ; — Held : (1 ) upon 
the true construcUon of the will, the dominant 
object of testator was the he^th &; welfare 
of the working classes, & the benefits autho- 
rised by clause 14 were the supply of healthy 
recreation, mainly in the open air Ac in par- 


ticular by providing playing fields, parks Aj 
gymnasiums; &(2) through legislative recog- 
nition indicated by Mortmain & Charitable 
Uses Act, 1888 (c, 42), s. 6, of the dedication 
of land to the public for recreation as a 
charitable object, the provision of means for 
public recreation was a charitable object 
within ” the meaning, purview & interpreta- 
tion ” of the preamble to the 43 Bliz. c. 4. 
Accordingly, the ti-usts expressed in clause 14 
of the will were valid charitable trusts. — Re 
Hadden, Public Trustee v. More, [1932) 

1 Ch. 133 ; 140 L. T. 190 ; 48 T. L. R. 9 ; 
75 Sol. Jo. 781 ; std? nom. Re Hadden, 
Public Trustee v. Ware, 101 L. J. Ch. 62. 

AnnMaiion : — As to (2) Consd. Wemher’s Charitable TruBt 
(Trustees) v. I. B. Comrs., [1937] 2 All E. K. 488. 

215. Add, Annotations : — As to (2) Refd. Verge v, 
Somerville, [1924] A. C. 496 ; Keren Kla»ye- 
meth Le Jisi’oel, Ltd. v, I. R. Comrs. (1931), 
47 T. L. R. 401. 

215a. Of Jews to Palestine — Gift to Jewish ’ 

National F\ind — Valid.] — A summons asked 
whether deft, co., the Jiidischer Nationai- 
fonds, Ltd., or some other & what co. was 
referred to in the devise & bequest in the 
codicil to testator’s will of the residuary 
estate to the Jewish National Fund, & 
whether the same was a valid charitable 
gift. By a codicil to his will made in 1919 
testator who died shortly after declared : 

” whereas it is my desire that members 
of my family shall make their home in 
Palestine working living on the land, I 
give, devise, & bequeath all the residue of 
my estate subject as aforesaid to the 
Judischer Nationaifonds which is one of the 
instruments of the Zionist Organisation, for 
the purpose of purchasing land there, & 
enabling such members of my family as are 
in a direct line of descent from my father, 
who may desire, to settle in Palestine subject 
generally to the regulations & conditions that 
may be necessary for the common weal ” : — 
Held : the co. was beneficially entitled to the 
fund to be applied by them so far os was 
necessary for the purpose indicated by 
testator, as to the balance for the general 
purposes of the co. — Re Rosenblum, Rosen- 
BLUM V, Rosenblum (1924), 131 L, T. 23 ; 
68 Sol. Jo. 320. 

Compare Income Tax, No. 476e, post, 

217. Add. Annotations: — As to (1) Consd. I. R. 
Comrs. V. Yorkshire Agricultural Soc. (1927), 
44 T. L. R, 69 ; Re Oranstoun, National 
Provincial Bank, Ltd. v. Royal ^ciety for 
Encouragement of Arts, Manufactures & 
Commerce, [1932] 1 Oh. 637. Generally j 
Refd. General Medical Council v, I. R. 
Comrs., English Branch Council of General 
Medical Council v. Same (1928), 130 L. T. 
225. 

217a* .] — ^Testator devised to the Royal 

Society of Aits two ancient cottages in order 
that the Society might preserve them in their 
present condition. He also gave £700 to the 
Society upon trust to invest & to apply the 
income for the maintenance of the cottages. 
The Society had issued an appeal to form a 
Fund for the Preservation of Ancient 
Cottages, of which testator was aware. The 
Society was by its charter authorised to hold 
real property in mortmain. The objects of 
the fund were to preserve ancient cottages 
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as speolmens models of English craftsman- 
ship so as to teach the lessons of such crafts- 
manship. These cottages were Elizabethan 
&> picturesque : — Beld : the primary object 
of the fund was for the good of the com- 
munity at large. & was charitable in the legal 
sense ; the cottages fell within the objects of 
the fund ; the devise <& bequest were 
charitable. — Re ORANSTOim, National Pro- 
vincial Bank v. Royal Society for. the 
Encocragement op Arts, Manufactures 
& OOMMEROB, [1932] 1 Oh. 637 ; 101 L. J. Ch. 
152 ; 146 L. T. 668 ; 48 T. L, R. 226 ; 76 
Sol. .To. 111. 

217b. Primrose l^eague — Not a oharity.1 — ^Testa- 
trix by her will gave a leasehold house 
“ to the Primrose League of the Conservative 
cause to be used as a habitation in connexion 
with the league or in a manner which will 
benefit the cause ” : — Held : as the gift was 
impressed with a trust & could not be sold, 
& as the league was not a charity, the gift 
failed. — Re Jones, Public Trustee v. 
Clarendon (Earl) (1929), 46 T. L. R. 269. 

217c. Bequest ** unto my country England '' — 
Valid as charitable gift to people of England.] 
— Testator, who died in 1930, by his will 
gave his residuary estate imto my country 
England for — own use & benefit absolutely ** : 
— Held : residuary gift was a valid gift for 
charitable purposes & the residuary estate 
must be transferred to such peraon as His 
Majesty should direct under his sign manual. 
— Re Smith, Public Trustee v. Smith, 
[1932] 1 Ch. 163 ; 100 L. J. Ch. 409 ; 146 
L. T. 145 ; 48 T. L. R. 44 ; 76 Sol. Jo. 780, 
C. A, 

217d. Temperance.] — Re Hood, Public TrUvSteb 
V, Hood, No. 68a, ante. 

Compare Income Tax, No. 472b, post, 

225. Add, Annoiaiions : — Consd. Re King, Kerr 
V. Bradley, [1923] 1 Ch. 243. Refd. Re 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407. 

230. A dd. Annotation : — As fo ( 1 ) FoUd. Re Hooper, 
Parker r. Ward, [1932] 1 Ch. 38. 


280a. .] — Testator 

bequerathed to his exors. & trustees money 
out of the income of which to provide, “ so 
far as they legally can do so & in any manner 
that they may in their discretion arrange,” 
for the care & upkeep of certain graves, a 
vault, cei'tain monuments, a tablet & a 
window. On a summons to determine 
whether the bequest was valid in whole or in 
part : — Held : the rule against perpetuities 
not applying to the trust for the upkeep of 
the tablet & the window, the trust for the 
upkeep of the graves, the vault & the monu- 
ments was valid for twenty-one years from 
testator’s death. — Re Hooper, Parker v. 
Ward, [1932] 1 Ch. 38 ; 101 L. J, Ch. 61 ; 
146 L. T. 208. 

231a. .] — Testator gave £200 to his trustees, 

on trust to invest it & to pay the income 
thereof to a cemetery co. “ during such 
eriod as they shall continue to maintain <te 
eep ” two specified graves “ in the cemetery 
in good order & condition with flowers & 
plants thei*eon as same have hitherto been 
kept by me,” & he declared that, if the 
graves should not be kept in such order 
condition, his trustees should pay & apply 
the income in manner therein mentioned : — 
Held : the gift was a valid gift. — Re Chardon, 
Johnston v. Davies, [1928] Ch. 464 ; 97 
L. J. Ch. 289 ; 139 L. T. 261. 

238a. In memory of testatrix — Valid.] —JBe 

King, Kerb v. Bradley, No* 3a, ante. 

239a. War memorial — Useful character — Valid.] — 

Murray v. Thomas, [1937] 4 All E. R. 645. . 

240. Add, Annotation : — Apld. I. R. Comrs. p. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I, R, Comrs. v. Medici Cheuit- 
able Soc. for West Riding of Yorkshire 
(1926), 136 L. T. 60. 

241, Add, Annotafiona : — ^Refd. I. R. Comrs. v. Soc. 
for Relief of Widows & Orphans of Medical 
Men, I. R. Comrs. v. Medical Charitable Soc. 
for West Riding of Yorkshire (1926), 42 


PART I. SECT. 6, SUB-SECT. 1. 

21ft iv.- 

A direction In a will to the ©xore. to 
deposit a sum in a bank or invest it, 
" the yearly interest to be devoted to 
the care of my arrave,** oreatos. leaving 
statutory provisions out of oonsldera- 
tion, a perpetual tnist ; &, as the pur- 
pose is not chaiitAble. Is void ; but 
legislative sanotion is given to this 
particular form of perpetual trust, by 
above sect. — /fe Jones (1918). 42 
O. L. n, 62 : 13 O. W. N. 405.— CAN. 

e i. ,) — Bequests made to 

bodies incapable of contracting, on 
the condition precedent that they 
should Agree with testator’s trustees 
to care for certain buiial lots for all 
time : — £[eld: void . — fie Lxiso Estate. 
11927) 1 W. W. ri. 699 : 38 B. C. Ji. 
449.— CAN. 

• ii. ~ .1 — Testator be- 

qxioathed a sum In trust, the income 
of which was to be used to clean & 
keep In order certain family graves 
Beld : not charities, & void as a per- 
petuity. — Be Main’s Wiix ' Trusts 
(1933), 7 M. P. R. 139.— CAN. 

e ill. .] — ^A will directed 

that $500 be paid to some trust co. & 
that the proceeds thereof be used to keep 
the grave of testator Sc that of his 
mother in good condition: — Held: 
the bequest infringe the rule against 
perpettdtlos. — Be Hallway Estate, 


fl935] 1 W. W. R. 360 ; 43 Man. L. R. 
81.— CAN. 

232 i. Erection of monument- — To 
testator's memory — Not charHaJltle use ,] — 
A will provided that one-half of the 
residue of the estate be used by the 
exors. towards the erection of a 
monument or some suitable memorial 
to me,** Testator's biisband died after 
the making of the wlU, & she caused 
to bo erected between his grave & the 
space reserved for hers a monument to 
him on which was left a blank space 
apparently intended to be flUed in 
with an inscription for herself after her 
death : — Held : the provision for the 
monument was not an enforceable trust 
nor a charitable bequest which could 
l»e worked out cy-prcs, — Be jEFFKBaoN 
Estate (Man,). 119301 3 D. L. R. 453; 
[1929) 3 \V. W. 11. 690.— CAN. 

PART 1. SECT. 6. SUB-SECT. 2. 

h I. Society of SI, rincent de 

Paid — House of Pt^dence,] — Testator 
bequeathed iSlOO to the Society of St. 
Vincent de Paul, & directed the residue 
of his estate tY> be converted Into cash. 
& paid to the House of Providence 
These were voluntary unincorporated 
associations : — Held : so far as they 
could be paid out of personalty these 
legacies were good ; & should bo pal<l 
over to the persons having the manai^* 
ment of the pecuniary affairs of the 
institatloxis named.— -E lmblbt v. Mad* 
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DBN (1867), 18 Or. S86.— CAN. 

1 1. Fund of BenevoXence. of Freemasons 
— Valid.) — Be Vosz. Public Trustee 
V. Steele, [1926] 8. A. S. R. 216.— 

AUS. 

PART I. SECT. 6, SUB-SECT. 4. 

sk. Superannuation fund for em- 

Q " uies.] — An incorporated trading co. 

sot aside certain moneys to be hold 
by trustees with the object of providing 
indiyidual i>cr8onal benefits, allowances 
& provisions to persons ^vho had been, 
were, or might become its employees. 
It was contemplated by the trust- 
instrument that einployce-s might 
make contributions to tho fund avail- 
able for those purposes. No period 
W'as fixed for the duratitm ol the tru.'^ts, 
nor was any distinction drauTi m the 
instrument between omplojei's who 
were in needy or affluent ciz eumstaiunie. 
Voting power was given to nnuubers 
subject to tbo votes varying aeoonJmg 
to the amount 

The deed aJso i)i'ovidc<l that the lunu 
was not to t>c rz'garded as relieving 
ineinberH from the duty of making 
Drctvisiou for tht)so dependent on them . 
— //cW th(' trust was in favour of a 
fiuctuating body of individimls & not 
an ai)prectibly important claes of the 
community, Sc tho trust was not a 
valid charitable gift. — Re HaRrib 
Soarfk, Ltd., [1935] S. A. S. R. 433.—* 
AUS. 
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T. L. R. 612; I. B. Comrs. v> Yorkshire 
Agricultural i^c. (1927), 44 T. L. R, 69 ; Re 
Prevoet, Uoyds Bank v. Barclays Bank, 
[1930] 2 Ch. 383. 

242. Add, Anyioiatimis — Retd. I. R. Oomrs. v, 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v, Medici Charit- 
able Soc. for West Riding of Yorkshire (1 926), 
42 T. L. R. 612; I. R. Comrs. v, Yorkshire 
Agricultural Soc., [1928] 1 K. B. 611 ; Re 
De Carteret, Forster v, De Carteret, [1933] 
Ch. 103. 

245. Add. Annolaiiom : — ^Consd. Be De Carteret, 
Forster v, De Carteret, [1933] Ch. 103. Refd. 
I. R. Comrs. v. Soc. for Relief of Widows & 
Orphans of Medical Men, I. R. Comrs. v. ' 
Medical Charitable Soc. for West Riding of 
Yorkshire (1926), 42 T. L. R. 612. 

247. Add. Annotation : — Refd. 1. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. h, K. 612. 

249. Add. Annoiaiiona: — Apld. I. R. Comrs. v. Soc. 
for Relief of Widows <fe Orphans of Medical 
Men, I. R. Comrs. v. Medicsd Charitable Soc. 
for West Riding of Yorkshire (1926), 136 
L. T. 60. Consd. Be De Carteret, Forster v. 
De Carteret, [1933] Ch. 103. 

250, Add. Annotatiom : — As fo (1) Refd. i2e Patten, • 
Westminster Bank v. Carlyon, [1929] 2 Ch. 
276. As to (2) Refd. Be Prevost, Lloyds Bank 
V. Barclays Bank, [1930] 2 Ch, 383. 

261. Add, Ctfafion [1912] 1 Ch. 29. 

’ Add. Annotations: — As to (1) Apld. Re 
Patten, Westminster Bank v. Carlyon, [1929] 

2 Oh. 276. As to (2) Refd. Re Kuypers, 
Kuypers v, Kuypers, [1925] Oh. 244, Generally, 
Refd. Re Banci’oft, Bancroft v. Bancroft, 
[1928] Ch. 677. 

261a. London Library.] — A gift of real & 

personal estate to the trustees of an un- 
incorporated voluntary assocn. [the London 
Library], not being a charity, for the general 
purposes of the assocn. held valid, & not open 
to objection on the ground of remoteness. — 
Re Prevost, Lloyds Bank, Ltd. v. Bar- 
clays Bank, Ltd., [1930] 2 Ch. 383; 99 
L. J. Ch. 426 ; 143 L. T. 743 ; 46 T. L. R. 
557 ; 74 Sol. Jo, 488. 

255. Add, Annotation: — As to (2) Refd. Verge v, 
Somerville, [1924] A. C. 496. 

258. Add, Annotation : — Apld. Re Thompson, 
Public Trustee v, Lloyd, [1934] Ch. 342. 

259. Add, AnnotcUion : — As to (1) Refd. Be Grove- 
Grady, Plowden v, Lawrence, [1929] 1 Oh. 
577. 

266. Add, Annotation : — ^Refd. Chesteiman v. Federal 
Taxation Oomr. (1925), 42 T, L. R. 121. 

265a. Gilt to Jewish National Fund — To enable 
testator*s relations to settle In Palestine.] — 

Re Rosenblum, Rosenblxjm v. Rosenblum, 
No. 215a, attto. 

266. Add, Annotations : — As to (1 ) Consd. Re Gray, 
Todd V. Taylor, [1925] Ch. 362. Apld. Re 


Patten, Westminster Bank v, Carlyon, [1929] 
2 Ch. 276. Refd. Re Hadden, Public Trustee 
V, More, [1932] 1 Ch. 133; Peterborough 
Royal Foxhound Show Society v, I. R. 
Comi*s., [1936] 1 All E. R. 813, 

266a. Provision of knickers for ail boys of district — 
Void.] — (1) Testator devised his residuary 
estate on trust, the income to be applied for 
ever in Dividing knickers for boys who resided 
in the F. district, who were not supported by 
any charitable institution, & whose parents 
were not in receipt of parochial relief : — 
Held : as none of the conditions necessarily 
imported poverty & therefore the object of 
the benefaction was not the relief of poverty 
& as the limitation of area did not make the 
trust a good charitable trust, the bequest was 
void as offending against the rule against 
perpetuities. 

(2) A trust which is not a charitable 
trust cannot be changed into a charitable one 
by limiting the area in which it is to operate 
(Eve, J.). — Be Gwyon, Public Trustee 
V. A.-G., [1930] 1 Ch. 265 ; 99 L. J. Ch. 104 ; 
46 T. L. B. 96 ; 73 Sol. Jo. 833 ; svb nom. 
Public Trustee v. A.-G., 142 L. T. 321. 

Annotation : — As to (2) Apld. Ke King, Henderson v* 
Cranmer (1931), 75 Sol. Jo. 781. 

267. Add. Annotation : — Apld. Womher's Charit- 
able Tnjst (Tmstees) v. 1. K. Comrs., [1937] 
2 All E. R. 488. 

267a. Social club — Staff Christmas fund — Invalid.] 

— Testator gave three legacies in the follow- 
ing terms : “ To the Junior Cailton Club, 
Pall Mall, S.W. : £100 of Funding Loan in 
trust to pay the interest yearly to the Staff 
Christmas Fund. To the Union Club, 
Brighton : £100 of Funding Loan in trust 
to pay the interest yearly to the Staff Chiist- 
mas Fund. To the Sussex County Cricket 
Club ; £300 of Funding Loan in trust to pay 
the interest yearly to the Nursery Fund ” : — 
Held : the legacies to the clubs were not 
charitable, &, therefore, invalid . — Re Patten, 
Westminster Bank v. Carlyon, [1929] 2 
Oh. 276 ; 98 L. J. Ch. 419 ; 141 L. T. 295 ; 
45 T. L. R. 504. 

267b. Cricket club — Nursery fund — Invalid .] — Re 

Patten, Westminster Bank v. Carlyon, 
No. 267a, ante. 

270, Add, Annotations : — Apld. Re Ogden, Brydon 
V. Samuel, [1933] Ch. 678. Refd. Re Tetley, 
National Provincial & Dnion Bank of Eng- 
land V, Tetley, [1923] 1 Ch. 258 ; Re Prevost, 
Lloyds Bank v. Barclays Bank, [1930] 2 Ch. 
383 ; R. V. Registrar of Joint Stock Com- 
panies, Ex p. More, [1931] 2 K. B. 197. 

271. Add. Annotation : — Refd. Keren Kayemeth 
Le Jisroel, Ltd. v. I. R. Comrs., [1931] 2 K. B. 
465. 

272a. Gift to Universal Negro Redemption Fund — 
Valid.] — Universal Negro Improvement 
Assocn. Incorporated v. Morter (1928), 
44 T. L. R. 331 ; 72 Sol. Jo. 164, P. C. 

272b. Gift for disabled soldiers of former enemy 
country — Valid.] — Re Robinson, Bebant v, 
German Reich, No. 23c, ante. 
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Part II. — Assurances for Charitable Purposes 


296. Add, Annotation : — Retd. Re Monk, Giffen 
V, Wedd, [1927] 2 Ch. 197. 

302. Add, Annotation : — Refd. Re Grove-Grady, 
Plowden v, Lawrence, [1929] 1 Ch. 657. 

310. Add, Annotation — Reid. Re Berchtold, 
Berchtold v, Oapron, [1923] 1 Ch. 192. 

860. Add, Annotaiion : — Refd. I. R. Oomrs. v. 
Forth Conservancy Board, [1929] A. 0. 213. 

861. Add, Annotation : — Refd. I. R. Comrs. v. 
Forth Conservancy Board, [1929] A. C. 213. 

884. Add* Annotation : — ^Refd. Cross v. Imperial 
Continental Gas Assocn., [1923] 2 Ch. 553. 

897. Add, Annotation Refd. Re Berchtold, 
Berchtold v, Capron, [1923] 1 Ch. 192. 

898. Add, Annotaiion : — Refd. Re Berchtold, 
Berchtold v, Capron, [1923] 1 Oh. 192. 

429. Add, Annotation ; — Refd. Re Porter, Porter v. 
Porter, [1926] Ch. 746. 

432a. Art gallery — Valid— Right of trustees to 
purchase house & grounds.] — Re Towner, 
Eastbourne Corpn. v, A.-G. (1923), 40 
T. L. R. 3. 

464. Add, Annotation : — Refd. Re Grove-Grady, 
Plowden v, Lawrence, [1929] 1 Ch. 657. 


466. Add, Annotation : — Refd. Re Monk, Giffen v, 
Wedd, [1927] 2 Oh. 197. 

472. Add, Annotations : — Consd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Oh. 407. Refd. Re Davis, Thomas v, Davis, 
[1923] 1 Ch. 225. 

480. Add, Annotaiion : — Refd. Re Monk, Giffen v, 
Wedd, [1927] 2 Ch. 197. 

602. For cross-reference before this case, read 
“ SeCy now. Settled Land Act, 1925 (c. 18), 
8. 119, Sched. V.” 

603. Add, Annotaiion : — Refd. Re Grove-Grady, 
Plowden v, Lawrence, [1929] 1 Ch. 557, 

684. For cross-reference before this case, read 
“ See, now, Settled Land Act, 1926 (c. 18), 
8. 29 (4).” 

625. Add. Annotation : — Refd. Re Grove-Grady, 
Plowden v, Lawrence, [1029] 1 Ch. 557. 

629a. Under Education Act, 1921 (c. 61), 

s. 117 — Assurance of land for erection of 
sanatorium — Exempt.] — Re Harrow School 
Governors & Murray's Contract, [1927] 1 
Ch. 556 ; 96 L. J. Ch. 267; 137 L. T. 119; 71 
Sol. Jo. 408. 

638. Add. Annotation : — ^Refd. Re Anziani, Her- 
bert V, Christopherson, [1930] 1 Ch. 407, 


Part III. — Charitable Trusts. 


646. After this case add : — 

.] — See, now. Law of Property Act, 

1925 (c. 20), 8S. 63. 65. 

663. Add. Annotations : — Consd. Re Clarke, Bracey 
V, Royal National Lifeboat Institution, [1923] 
2 Ob. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Oh. 226. 

656, Add, Annotation : — Refd. Re Williams, Wil- 
liams V. All Souls, Hastings, Parochial Church 
Council, [1933] Oh. 244. 

667a. .] — A gift to A, “who will at her 

death dispose of it in such charitable ways for 
good to result from my hard work in accumu- 
lating the property handed over for her use 
only A to do as she may wish in her lifetime,*' 
gives A. only a life estate, & on her death, 
whether before or after testator, the fund 
becomes applicable for charitable purposes & 
is not distributable as on an Intestacy. — Re 
OajMOTll, Public Trustee v. A.-G. (1926), 
69 Sol. Jo. 346, 

668. Add, Annotations: — As to (1) Refd. Keren 
Kayemeth Le Jisroel, Ltd. v, I. R. Comrs., 
[1931] 2 K. B. 466. As to (3) Distd. Re 
Gwyon, Public Trustee v* A.-G. (1929), 46 
T. L. R. 96 ; Wernher's Cliaritable Trust 
(Trustees) v. I. R. Comrs., [1937] 2 All B. R. 
488. Reid. Re Smith, Public Trustee v* 
Smith, [1932] 1 Ch. 163. 


661. Add, Annotation : — Held, Blackwell v. Black- 
well, [1929] A. C. 318. 

673. Add, Annotation : — Refd. Blackwell v. Black- 
well, [1929] A. 0. 318. 

680. Add, Annotation : — Refd. Blackwell v. Black- 
weU, [1929] A. C. 318. 

687. Add, Annotations : — As to (1) Consd. Re 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407, Apld. Re 
Davis, Thomas ik Davis, [1923] 1 (5h. 225. 
Refd. Re Tetley, National Provincial & Union 
Bank of England v. Tetley, [1923] 1 Ch. 268; 
Re Grove-Gradv, Plowden v, Lawrence, [1929] 
1 Ch. 667 ; Re Hood. Public Trustee v. Hood 
(19.30), 143 L. T. 691 ; Re James, Grenfell v, 
Hamilton (1932), 146 L. T. 528. 

687a. .] — A.-G. v. National Provincial & 

Union Bank of England, No. 740b, post 

691a. Fund deposited In names of 

bishop & two archdeacons — Income not 
drawn upon — Date of deposit coinciding with 
creation of new diocese.] — On June 29, 1888, 
money was deposited in a bank in the names of 
the Bishop of Wakefield & two archdeacons. 
In May, 1888, the Diocese of Wakefield was 
newly formed, & H. was eiitlii*oned on 
June 26, 1888, as first bishop of that diocese. 
The income of the fund so deposited was not 


PART II. SECT, 4, SUB-SECT. 6, 


388.-— CAN. 


Stratpowd Bap- 
^ (1869), 8 Ob. 


PART 11. SECT. 6, SUB-SECT. 4. 

t !. Not applicable to .] — 

The above Act is not In force in 
Manitoba. — JBe Fenton Estate, J 
a W, W. R. 867 } 68 D. L. B. 82 
Man. L. R. 846.L.OAN. 
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PART III. SECT. 1, SUB-SECT. 1. 

sro. Bv aettlement — Settlor divesiino 
hiTMelf of income from shares.] — 
TuNLBY V. Federal Oomb. of Tajca- 
TioN (1927), 39 0, L. R. 528.-— AUE. 
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drawn upon, the fund with £900 aocumu* 
lated interest was found intact by the exors. 
of the archdeacon, who was the survivor of 
the three persons in whose names the money 
had been deposited. The fund was not 
contributed to by those in whose names it 
was deposited : — Meld : in such circum- 
stances the exors. of the archdeacon who was 
the survivor were not beneficiaUy entitled to 
the f\md, but the fund was one subject to 
charitable trusts. — ^Pease v. How (1922), 
91 L. J. Cli. 334 ; 126 L. T, 029 ; 66 Sol. Jo. 260. 

691b. Limitation of area Insufllcient.] — Re Gwyon, 
PuBiJo Trustee v. A.-G., No. 260a, ante, 

691c. .] — Re King, Henderson v, Cranmer 

(1931), 76 Sol. Jo. 781. 

692a. — — .] — Re Kemble, Nash v, Lombardini 
(1931), 71 L. Jo. 347. 

702. Add. A nnotation : — Distd. Re How, How v. 
How, [1930] 1 Ch. 00. 

702a. Missionary purposes •• — Valid — Court en- 
titled to regard missionary work of legatee.] — 

Testatrix bequeathed her residuary estate 
for missionary purposes to J. : — Held : 
(1) the ct. could admit evidence that testa- 
trix had often met J. at conferences of 
Christian workers & discussed religious 
subjects with him, & that before she made 
her will she had sent him considerable sums 
of money to aid him in the work in which he 
was so engaged, which was that of pastor of 
a church belonging to a body created solely 
for evangelistic purposes ; (2) having regard 
to that evidence, the gift was not void for 
uncertainty but was a good charitable gift. — 
lie Rees, Jones v. Evans, [1920] 2 Ch. 59 : 
89 L. J. Ch. 382 ; 123 L. T. 667. 

AnnotaiioTis : — A$ to (1) Consd. Re Balo^ Public Trustee ©. 
Rom, 11930] 1 Cb. 224, Distd. Be How, How v. How, 
11930] I Ch. C6, 

702b. ‘‘Parish work’' — Void.] — By her will a 
testatrix gave part of her residuary estate to 
the vicar & churchwardens of a certain 
church “ for parish work ” : — Held : this 
was not a charitable gift, &> accordingly it 
failed. — Re Ashton’s Estate, Westminster 
Bank, Ltd. v, Farley, [1937] 3 All E. R. 
279 ; 106 L. J. Ch. 234 ; 167 L, T. 184 ; 53 
T, L. R. 809 ; 81 Sol. Jo. 499. 

708a. “ Two institutions which I hope to be able 
to name " — VaUd.]---Testatrix, who died in 
1019, left her foreign pi*operty to “ two 
institutions, one for sailors, the other for 
soldiers, which 1 hope to be able to name 
myself, if not, then by my exors.” : — Held : 
the gift ought to be construed, not as a gift 
to two institutions which might or might not 


be charitable, but as a gift to two charitable 
institutions of the kind specified, A; there- 
fore was not too vague but was a good charit- 
able gift . — Re Smith, Blyth v, A.-G. (1920), 
36 T. L. R. 416, C. A. 

705. Add. AfinotcUions : — Consd. R. v. Income 
Tax Special Oomrs., Ex p. Rank’s Trustees 
(1922), 127 L. T. 651 ; Re Clarke, Bracey v. 
Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Expld. Re Smith, Public Tnistee 
V, Smith, [1932] 1 Ch. 163. Refd. Re Davis, 
Thomas v. Davis, [1923] 1 Oh. 226 ; Re 
Hummeltenberg, Beatty v. London Spiritual- 
istic Alliance, [1923] 1 Oh. 237 ; Re Tetley, 
National Provincial & Dnion Bonk of England 
V. Tetley, [1023] 1 Ch. 268 ; Verge v, Somer- 
ville, [1924] A. C. 490 ; General Medical 
Council V. I. B. Comrs., English Branch 
Council of General Medical Council v. Same 
(1928), 97 L. J. K. B. 678 ; Geologists’ Assocn. 
V, I. R. Comrs. (1928), 14 Tax Gas. 271 ; I. R. 
Comrs. V, Yorkshire Agricultural Soc., [1928] 
1 K. B. 611 ; Re Grove-Grady, Plowden v. 
Lawrence, [1929] 1 Ch. 567 ; Re Hood, Public 
Trustee v. Hood (1980), 143 L. T. 691 ; Re 
Schoales, Schoales v, Schoales, [1930] 2 Ch. 
75 ; Keren Kayemeth Le Jisroel, Ltd. v. I. R. 
Comrs. (1931), 47 T. L. B. 461. 

708. Add, Annotations: — Consd. Re Tetley, Na- 
tional Provincial & Union Bank of Eng- 
land V, Tetley, [1923] 1 Ch. 258. Retd. Keren 
Kayemeth Le .Tisro^, Ltd. v, 1. 11. Comrs., 
[1931] 2 K. B. 466. 

716. Add. Annotations: — Apld. Re Bain, Public 
Trustee v. Ross, [1930] 1 Oh. 224. Distd. Re 
Stratton, Stratton v. A.-G., [1930] 2 Ch. 161. 
Consd. Re Ashton’s Estate, Westminster 
Bank, Ltd. v. Parley, [1937] 3 All E. R. 279. 
Refd. Re Tetley, National Provincial & Union 
Bajik of England v, Tetley, [1923] 1 Oh. 258. 

717a. “For such objects connected with the 
church as “ vicar “shall think fit — Valid.] — 
Where testatrix devised A bequeathed all the 
residue of her estate to the vicar of a church 
“ for such objects connected with the church 
as he shall think fit ” : — Held : “ objects 

connected with the church ” did not mean 
parochial objects, but meant objects con- 
nected with the fabric A services of the church, 
A therefore the gift created a valid charitable 
gift . — Re Bain, Public Trustee v. Ross, 
[19301 1 Ch. 224 ; 09 L. J. Oh. 171 ; 142 
L. T. 344 ; 45 T. L. R. 617, C. A. 

Animtations : — Apld. Re Stratton, Stratton t>. A,-G., fI930] 
2 Ch. 161. Folld. Re Hartley, Simpson v. Bourne (1931), 
47 T. L. R. 392. Consd. Re Davies, Lioyds Bank, Ltd. 
V. Mostyn (1932), 48 T. L. R. 639 : Re Ashton's Estate 
Westminster Bank, Ltd. v. Farley, [1937] 8 All E. R. 279. 
Eefd. Re Stratton, Knapman v. A.-O. (1930), 47 T. L. R. 


PART ni. SECT. 2, SUB-SECT. 2.— 
A. (a). 

•p. (HR ** for »(Yme good pvhlic pur- 
po$e ** — Suoh ae emergency hospUal, 
home or park uMh urinary " — 
FaZaki.)— Oox v. Hooan & Victoria 
(JOBPJr. (1926), 36 B. C. R, 286.---CAN. 


PART in. SECT, 2, SUB-SEOT, 2.— 
A. (ft). 


716 !, “ Among such ckariiahle inatitu- 
iiona d: schemes already constituted or 
v'hich may hereafter he constituted as 
they shall in their absolute di^eHon 
select " — Faiid.]— OUNwlNOHAM v. Tal- 
bot, U9321 2 W. W. R. 638 : 3 D. L. R. 
666.-— CAN. 


■t. To he invested in war charities 


at trustees* disoretitm to he selected by 
trustees ** — Valid.) — Re Hammoxd 
(1921), 6«_D. L. R. 590 ; 61 O. L. R. 

•w, Beguest to Bishop ** for diocesan 
jmrposes.**] — Testatrix made bequests 
to the Augrlloan Bishop for the time being 
of the Diocese of Grafton & Armldole 
to be used respectively “ for diocesan 
pTirposes ” & for diocesan purposes 
generally.'* She also bequoathea the 
sum of £20 per annum to the said 
Bishop to be used in support of ” 
an indicated Anglican Church 
Held: (1) upon the true construction 
of the words for diocesan purposes *' 
Sc ** for diocesan punjoses ^neraUy ” 
the discretioii vested in the Bishop 
trustee must be exercised within the 
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scope of diocesan purposes proper, 
that every diocesan purpose proper 
was a religious pxirpose <sc cbarltablo 
in the legal sense. A the gtfb to be 
used for the above-mentioned pur- 
poses were, therefore, valid ; (2) the 
gift of the sum of £20 per annum to 
be used in support of the indicated 
church was a trust for a religious pur- 
pose dc was valid. — Re HaoGbeoor, 
Thompson v, Ajshton (1932), 32 S. R. 
N. S. W. 483 ; 49 N, S, W. W. N, 179. 
— AUS, 


8z. ** Such charitable institutions d: 
schemes ... as my trustees shall in 
their absolute discretion select. eld : 
valid Sc not void for uncertainty. — 
Re OtnofiNOHAM’s Estate (1932), 45 
B. O. R. 643,— CAN. 
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717l>. “Such parochial Institutions or purposes 
as “ vicar “ shaU select “ — Invalid.] — Testa- 
trix, who died in 1929, made a bequest of 
money in trust for the vicar of a parish for 
the time being, to be distributed by him 
“ among such parochial institutions or pur- 
poses as he shall select : — Held : as 
“ parochial institutions or purposes might 
include objects which were not charitable 
the bequest was not a valid charitable gift. — 
Be Stratton, Knai^man v, A.-G., 11931] 
1 Oh. 197 ; 100 L. J. Ch. 62 ; 144 L. T. 169 ; 
47 T. L. R. 32 ; svb nom. Be Stratton, 
Knapman V. Stratton, 74 Sol. Jo. 787, C. A. ; 
affg, S. 0. mb nom. Be Stratton, Stratton 
V. A.-G., [1930] 2 Ch. 151. 

Annotation : — Coiusd. Re Ashton's Estate , Westminster Bank, 
Ltd. V. Farley, [1937] 3 All E. R. 279. 

717c. “ For the beneht of the work of the Cathe- 
dral “ — ^Valld.] — Be Hartley, Simpson v. 
Bourne (Cardinal) (1931), 47 T. L. B. 392 ; 
75 Sol. Jo. 279. 

717d. “ For work connected with the Roman 
Catholic Church “ — Invalid.] — Be Davies, 
Lloyds Bank, Ltd. v, Mostyn (1932), 48 
T. L. B. 539; 76 Sol, Jo. 474; affd, 49 
T. L. R. 5, C. A. 

718. Add* Annoiaiione : — Consd. Be Williams, 
Public Trustee v. Williams, [1927] 2 Ch. 283; 
Be Bain, Public Trustee v. Boss (1929), 45 
T. L. B. 017 ; Be Bain, Public Trustee v. 
Boss, [1930] 1 Ch. 224. FoUd. Be Jackson, 
Midland Bank Executor & Trustee Co. v. 
Wales (Archbp.), [1930] 2 Ch. 389. Consd. 
Re Schoales, Schoales v. Schoales, [1930] 2 
Ch. 75. Apld. Be Stratton, Stratton v* A.-G., 
[1930] 2 Ch. 151. Refd. Be Stratton, 

Knapman v. A.-G, (1930), 47 T. L. B. 32. 

718a. Trustees empowered to change objects 11 
interests of Church better served,] — Be 
Williams, Public Trustee v, Williams, 
No. 75a, ante* 

718b. Gift to Archbishop to be applied “ in his dis- 
cretion in any manner as he might think best 
for helping to carry on the work of the Church 
in Wales.“] — Testatrix made a bequest of 
half her residuary estate to the Archbishop 
of Wales for the time being to be paid & 
applied by him in or towards the General 
Fund belonging to the Church in Wales, or in 
his discretion in any manner as he might 
think best for helping to cany on the work 
of the Church in Wales ; — Held : the alterna- 
tive gift was too indefinite in that it could not 
be said that the application of it by the 
Archbishop must be for a charitable purpose, 
& the whole gift was therefore void . — Be 
Jackson, Midland Bank Executor & 
Trustee Co., Ltd. v. Wales, Archbishop 
OF, [1930] 2 Oh. 389; 99 L. J. Ch. 450; 
144 L. T. 102 ; 46 T. L. B. 668. 

720. Add* Annotaiione : — Consd. Be Clarke, Bracey 


V. Boyal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Be Chapman, Hales v* A.-G. 
(1922), 91 L. J. Oh. 527 ; Re Davis, Thomas 
V* Davis, [1923] 1 Ch. 225 ; Be Tetley, 
National Provincial & Union Bank of Eng- 
land V* Tetley, [1923] 1 Ch. 258, 

721. Add. Annotations : — Consd. A.-G. v* National 
Provincial Bank, [1924] A. 0. 262 ; Be Smith, 
Public Trustee v* Smith, [1932] 1 Ch. 163. 
Refd. Verge v. Somerville, [1924] A. 0. 496; 
Re Hadden, Public Trustee v* More, [1932] 1 
Ch. 133. 

728. Add Annotation : — Consd. Be Tetley, Na- 
tional Provincial & Union Bank of Eng- 
land V* Tetley, [1923] 1 Ch. 258. 

724a. “ Charitable or public institutions “ — At dis- 
cretion of trustees — Void.] — By his will dated 
May 3, 1918, testator, after making certain 
specific & pecuniary bequests & giving an 
annuity to his wife, devised &; bequeathed all 
his real & personal estate not thereby other- 
wise disposed of upon trust for conversion 
& investment of the net residue as therein 
mentioned. He directed his trustees “ to 
hold the residuary moneys & investments 
upon trust, subject to payment of the wife's 
annuity, to pay & apply the same for the 
benefit of one or more charitable or public 
institutions in Wales as they may deem 
advisable in their absolute discretion & in 
such proportions & shares as they may deem 
fit " : — Held : the non-charitable objects of 
the residuary gift were too vague, & the 
whole gift failed for uncertainty. — Re Davis, 
Thomas v* Davis, [1923] 1 Ch. 225 ; 92 
L. J. Ch. 322 ; 128 L. T. 735 ; 39 T. L. B. 
201 ; 67 Sol. Jo. 297. 

725. Add. Annotation : — Refd. Re Clarke, Bracey 
V. Boyal National Lifeboat Institution, [1923] 
2 Ch. 407. 

728a. “ To such charities or to such religious 
bodies ” — As trustees in their discretion shall 
think fit — VaUd.] — Re Tomkinson, M‘Crba 
& Bell v* A.-G. op the Duchy op Lan- 
caster (1929), 74 Sol. Jo. 77. 

781. Add* Annotations : — Consd. Re Tetley, 
National Provincial & Union Bank of Eng- 
land V* Tetley, [1923] 1 Ch. 258. Dlstd, 
I. B. Comrs. v. Boberts Marine Mansions 
Trustees (1927), 43 T. L. R 270. Consd. 
General Medical Council v, I. R. Comrs., 
English Branch Council of General Medical 
Council V. Same (1928), 97 L. J. K. B. 678; 
Re Grove-Grad y, Plowdent). Lawrence, [1929] 

1 Ch. 667 ; Be Smith, Public Trustee v* Smith, 
[1931] 2 Oh. 364. Refd. Be Clarke, Bracey v. 
Boyal National Lifeboat Institution, [1923] 

2 Oh. 407 ; Re Davis, Thomas v* Davis, 
[1923] 1 Ch. 226; A.-G. v. National Pro- 
vincial Bank, [1924] A* 0. 262 ; Verge v* 
SomerviUe, [1924] A, 0. 496; I. B. Comrs. 
V. Yorkshire Agricultural Soc., [1928] 1 K. B. 


PART HI, SECT. 8. SUB-SECT. 2.— B, 

t i. **. ChaarUdbU or other deaentlng 
instUuiiom — As trustees think fUr^ 
Void.] — Campbbjll'8 Tbdstbbs V. 
Campbell, [1921] 8. 0, (H. L.) 12 : 68 
Sc. L. R. 69.-SCOT. 


b 1. ** Benevolent, charUdble re^ 
liffious institutions ** — As trustees think 
— In limited localitV'-^’VaJid.'h* 
Edgab, bto. tJ. Cassells, [1922] 8. C. 
395 ; 69 So. L. R. 304.— SCOT. 


0 L — the law of Sootlaad a 


tnist for •* charitable or benevolent ” 
purposes is a trust for “ charitable ** 
purposes alone. — Jackson's Tbustkes 
V, Inland Revenue, [ 1928 ] S. 0 . 679 ; 
10 Tax Cae. 4«0.— SCOT. 

0 il. In particular plaee — As 

trustees shall think deserving.] — He 
Greaves (B. 0.). [19171 1 W. B. 
997.— CAN. 

sff. ** Charitable, religioiis, philan- 
thropic, educational, or scientific " — 
Poia.l— Testator directed his trustee 
to hold the stuTplus of his residuary 
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Im 


ate on trust, to invest the same Sc 
the net annual income to named 
iren & another named poi-son for 
equally, or to the survivors. Sc 
m the death of the survivor to hold 
residuary estate upon trust for 
h charif^ible, reliurlous, nhilanthroplo, 
icational or sclontltlo institution, or 
iitutioua absolutely " os Ms trusty 
uJd select . . . : — Held: the gift 
I void for uncertainty.— Re WmTB, 
souTOR Trustee & Agency Co. 
South Australia, Ltd. v. A.-0«, 
131 S. A. S. R. 129.— AUS. 
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611 ; Midland Ooimties Ingtxtutiou of Engi- 
neers V, I. R. (Sonars. (1928), 14 Tax Cas, 285 ; 
Keren Kafemeth Le Jisroel, Ltd. v. I. R- 
Comrs. (1931), 47 T. L. R. 401 ; Master 
Mariners, Honourable Co. of v. I. R. Comrs. 
(1932), 17 Tax Cas. 298 ; Peterborough 
Royal Foxhound Show Society v, I. R. 
Comrs., [1936] 1 All E. E. 813. 

734. Add. Annotation : — ^Refd. Verge v. Somerville, 
[1924] A. 0. 490. 

735. Add. Annoiaiiona : — As to (1) Retd. Re Tetley, 
National Provincial & Union Bank of Eng- 
land V. Tetley, [1923] 1 Oh. 258. As to 
(2) CoDSd. Re Bain, Public Tiuatee v. Ross 
(1929), 45 T. L. R. 617. 

785a. “ Charities & Institutions *• — As executors 
In their absolute discretion think fit ** — Void.] 

— Be CL.AKKB, Brace Y v. Royaj. Nationajl 
Lifeboat Insttitjtion, No. 47a, ante. 

789. Add. Annotations : — Consd. Caldwell v. Cald- 
well (1921), 91 L. J. P. 0. 95; A.-G. r. 
National Provincial Bank, [1924] A. O. 262 ; 
Re Gwyon, Public Trustee v. A.-G. (1939), 
46 T. L. R. 96 ; Re Smith, Public Trustee v. 
Smith, [1932] 1 Ch. 153 ; Re Ogden, Brydon 
V. Samuel, [1933] Ch. 678 ; Re Spencer’s 
Estate, Barclays Bank, Ltd. v. Stockton-on- 
Tees Corpn., [1937] 3 All E. U. 684, Refd. 
Re Davis, dliomas v. Davis, [1923] 1 Ch. 225 ; 
Re Stratton, Sratton v. A,-G., [1930] 2 Ch. 
161 ; Re Hadden, Public Trustee v. More, 
[1932] 1 Ch. 133. 

740a. ** Charitable purposes ** directed by testator ' 
or for such objects as executor selects — Void.] 
— Re Chapman. Hales v. A.-G., No. 1424a, 
post. 

740b. ** Patriotic purposes or charitable institutions ' 
or objects — At discretion of trustees — Void.] 

— (1) Testator by his will directed his trustees 
to apply one-fifth of his residuary estate 
“ for such patriotic purposes or objects & 
such charitable institution or institutions or 
charitable object or objects in the British 
Empire as they in their absolute discretion 
should select : — Held : the words of the gift 
must be read disjunctively, “ patriotic pur- 
poses ” were not necessarily charitable, & the 
gift was void for uncertainty. 

(2) The general rule is clear that if you are 
making a will j^ou must declare your wishes, 

& not leave it in wide & uncertain terms to 
some one else to make a will for you. Special 
treatment is meted out to a gift for charitable 
purposes, ^ in that case the cts. have recog- 
nised that it is open to a testator who declares 
a charitable purpose to leave it to his trustees 
to select the particular charities for whose 
benefit his fund is to be applied. But that 
does not apply to cases not coming within the 
description of charity (Viscount Cave, C.). — 
A.-G. V . National Provtnciai. & Union 
Bank op England, [1924] A. C. 262 ; 40 
T. L. R. 191 ; 68 Sol. Jo. 235 ; sub nom. Re 
Tetlet, A.-G, V. National Provincial & 
Union Bane op England, 93 L. J, Oh. 231 ; 
181 L. T. 34, H. L. ; affg. S, 0. svb nom. Re 
Tetlet, National Provincial &; Union 
Bank op England, XiTD. v. Tetley, [1923] 

I Ch, 258, 0. A. 


<0 (1) Consd. Re Grore-Grady, Plowden t?. 
Lawrence. {10291 1 Oh. 6.57. ExjM. ReSmitbp l^bllo Trustee 
V. Smith, [1932] 1 Ch. 153. Oonsd. Bonar Law Memorial 
Trust r. I. R. CJomw. (1933), 49 T. L. R. 220. BM. V 
V. Somerville, (1924) A. O. 496 ; I. B* Comrs. e. Rol 


Roval Foxhound Show Society v. I* Ua66] 

1 All E. R. 813. 

746. Add. Citation »1 L. J. P- C- »5. 

748. Add. Annotation .-—As to (1) 

mA.n t;. Federal Taxation (Domr. (1926), 42 
T. L. R. 121. 

749. Add. Annotation : — Refd. Re Public 

Trustee v. Smith, [1932] 1 Oh. 153. 

761. Add. AnnotcUirOn : — Refd. Re Tetl^, National 
Provincial & Union Bank of England v, 
Tetley, [1923] 1 Ch. 258. 

761a. Objects of charity or any other public 
objects ** — “ In parish of F.** — Valid.] — By 
her will made in 1889 testatrix bequeathed 
all her residuary estate to trusted upon 
trust to apply such paints thereof as were 
applicable by law for charitable legacies, in 
such manner as her trustees should, in their 
absolute discretion, think fit, “ for the 
benefit of the schools, & charitable institu- 
tions, & poor, & other objects of charity, or 
any other public objects in the parish of F.” : 
— Held : it was a good charitable gift of the 
whole residuary estate, & was not to be read 
disjunctively. — Re Bennett, Gibson v. A.-G., 
[1920] 1 Ch. 305 ; 89 L. J. Ch. 269 ; 122 
L. T. 578 ; 84 J. P. 78 ; 64 Sol. Jo. 291, 

Annotation : — Refd. Re Tetley, National Provincial & Union 

Bank of England e. TeOey, fl923] 1 Cb. 258. 

764. Add. Annotations : — Refd. Adamson v. Mel- 
bourne & Metropolitan Board of Works, 
[1929] A. C. 142 ; Be Grove-Grady, Plowden 
V. Lawrence, [1929] 1 Ch. 557. 


765a. ** Hospital or other charitable or benevolent 
institution ** — Valid.] — By his will, made in 
1917, testator gave his residuary estate to 
trustees upon trust to apply the same & the 
income thereof in providing or endowing, or 
assisting in providing or endowing, any 
hospital wards, beds, or cote, or other like 
or similar objects, as his trustees should in 
their absolute discretion think fit, in memory 
of his late wife, ** for, at, or in connection 
with, any hospital or convalescent home or 
other charitable or benevolent institution ** ; 
& testator expressed the wish, but not so as 
to impose any legal obligation on his trustees, 
that such hospital or other charitable or 
benevolent institution should be in, or con- 
nected with, the parish of St. Marylebone, 
London, or at, or in connection with, the town 
of Kilmarnock ; — Held : the word hos- 
pital ** where it was first used in the will 
was used in an adjectival sense, & applied 
to the following words “ wards, beds, or 
cote ** ; the primary intention of toatator was 
to provide or endow the same, & the places 
where they could be provided or endowed 
must be hospitals or convalescent homes or 
other charitable institutions, & the words 
“ benevolent institution ” must be con- 
strued as ejusdem generis, with “ hospital ; 
& therefore the bequest bonstituted a good 
& valid charitable gift. — Re Ludlow, Bencjb- 
JONBS V. A.-G. (1923), 93 L. J. Oh. 30, G. A. 

768. Add. Annotation : — Foild. Re Porter, Porter 
V . Porter, [1925] Oh. 746. 

'66. Add. Annotation : — As to (2) Consd. Ee Porter, 
Porter v. Porter, [1925] Ch. 746. 



709* Add* Re Pcnter. Potter 

V. Porter, [19263 Oh. 746. 

709a. Invalid gift for maintenance of family 
graves — Surplus to rector of B. — Void for 
uncertainty.] — Powr^ v, Powlbr (1804), 
88 Beav. 016 ; 33 L. J. Oh. 674 ; 10 L. T. 
682 j 28 J. P. 707 ; 10 Jur. N. 8. 648 ; 12 

W. R. 972 ; 66 B. R. 607. 

Distd. Re WlUlamfl (1877), 5 Oh, D. 735. 
Retd. Hoare t?, Oabome (1866), 80 J. P. 309 ; Re Hlgley’s 
Trusts (1866), 36 L. J. Ch. 147 ; Choa Ohoon Neoh v. 
Spottiswoode (1869), Wood’s Oriental Oases, App. I. 

769b. Gift for maintenance & upkeep of masonic 
temple — ^Residue to masonic charities — IVhole 
gift voId.]~By a codicil to his will testator 
directed his exors., on the death of his wife, 
to pay from his estate to the trustees of a 
masonic temple, erected by him to the memory 
of his son, £10,000, to be invested & the 
interest applied by the trustees, in their full 
& sole discretion, to the maintenance & up- 
keep of the masonic temple, <fe the balance, 
if any, to be applied in favour of any masonic 
charities which the trustees might select. 
The masonic temple was to be used for masonic 
ceremonies, & smaller rooms for lodge 
meetings, business & meetings of a social 
but not political character. Upon a summons 
to ascertain whether the legacy was valid or 
not : — Held : (1) the decisions in the “ tomb 
cases were inapplicable ; (2) the whole 

income of the fund being charged with a 
trust, at the discretion of the trustees, for a 
primary object which was invalid, the ct. was 
not entitled to control this discretion, & 
institute an inquiry at chambers as to the 
amount of income necessary to be applied for 
maintenance & upkeep of the temple, so that 
the gift of the balance would be valid ; (3) as 
the primary gift was not sufficiently defined, 
the whole legacy was void for uncertainty. — 
Re Porter, Porter v* Porter, [1925] Cli. 
746 ; 95 L. J. Ch. 46 ; 133 L. T. 812. 

770. Add, Annotation ; — Consd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 163. 

771. Add. AnnoicUions : — Consd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re King, Kerr v. Bradley, 
[1923] 1 Ch. 243. 

772. Add, Annotation : — Refd. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 

776. Add. Annotation : — Folld. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 

786. Add, Annotations : — Consd. Re Clarke, Bracey 
V, Royal National Lifeboat Institution, [1928] 
2 Oh. 407. Refd. Rs King, Kerr v, Bradley, 
[1923] 1 Oh. 248. 
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794. Add. Annotations : — Apld. Re Clttrke, 

V, Royal National Ldfel^at Institution, [1928] 
2 Oh. 407. Refd. Be Davis, Thomas v. Davis, 
[1923] 1 Ch. 226. 

795. Add. Annotations : — Apld. Re Clarke, Bracey 
V. Royal National Ijifeboat Institution, [1923] 
2 Oh. 407. Refd. Be Davis, Thomas v. Davis, 
[1923] 1 Oh. 226. 

810. For appointment ** read apportionment.** 

816. Add, Annotation : — Refd. Re Crove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 

817, Add. Annotation : — Consd. Re Bain, Public 
Trustee v. Ross (1929). 45 T. L. R. 617. 

S23a. Description not confined to charitable 

purposes — Description having particular 
meaning in religious denomination to which 
testator belonged.] — In construing gifts of 
recent date, evidence is not admissible to show 
that words having a clear ordinary meaning 
were used in a special narrower sense. 

Testator, a member of the “ Brethren,” or 
** Plymouth Brethren,” by his will left all his 
property, subject to a life interest, to his 
widow, to be divided into two equal parts, 
one for his sons, & the other for his trustees 
” to distribute between the various good 
works which I & my wife have been in the 
habit of assisting. . . After the widow’s 
death this summons was taken out to deter- 
mine whether that direction created a good 
charitable trust. Affidavits were tendered 
to the effect that among the “ Brethren ” 
“ good works ” was a phrase in common use 
to indicate works distinctly religious, i.e. 
Christian, ^ suggesting that testator had 
used it in that sense : — Held : there was no 
evidence of the significance with which the 
testator had used the words, & the statement 
as to their use among the “ Brethren ” was 
not evidence of constant use in such a sense 
as would exclude non-religious charitable 
objects. — Re How, How v. How, [1930] 1 Ch. 
66 ; 99 L. J. Ch. 1 ; 142 L. T, 86. 

832, Add. Annotations: — As fo ( 1 ) Apprvd. Black- 
well V. Blackwell, [1929] A. C. 318. As to 
(2) Reid. Re Keen, Kvershod v. Griffiths, 
[1937] Ch. 236. 

886. Add, Annotations Re How, How v. 

How, [1930] 1 Ch. 66. Refd. Tsang Chuen v. 
Li Po Kwai, [1932] A. C. 715. 

B. Names of Charities omitted or left blank 
(Vol. VIII., p. 305). 

For ” See Nos. 1419 et aeq.,posU'' read “ See^ 
atsOf Nos. 1419 et seq., postf* & add as 
follows ; — 


PART III. SECT. 2, SUB-SECT. 8.— 

B (b). 

770 1. Gift Qf residue or avrplua for 
ohaHtable purposes — Valid , ) — Testa- 
trix gare the residue of her estate upon 
trust for conversiou & directed the 
same to be expended upon the er^lon 
in a certain oenieter 7 of a monument 
(with minute directions as to its nature 

surroundings) to the memory of her 
deceased son. 6c the sum of S50 to he 
paid to the proper person for the per- 
petual care of the ground. a 3^ 
oertain other directions the will con- 
tinued, “ I direct that any money left 
unexpended after the erection ISc com- 
pletion of the said monument to he 
paid to the treasurer of the Children’s 
Hospi^t Oamperdown . . ; — Bdd : 
the sp^al rule In the class of QjMies 
known as the ** tomb oases ” applM. 


therefore, the primary glfte for the 
erection of the monument Sc for the 
perpetual care of the ground having 
failed, the whole of the residuary fund 
was applicable to deft, charity. — 
POOIiEY V. Koyai* Axexandra Hos- 
PITAX FOR C5HILDBEN (1932), 32 8. R. 
N. S. W, 469 49 N. S. W. W. N. 156. 

—AUS. 

PART IlL SECT. 4. SUB-SECT. 2.— B. 

884 1. ddmUted — Description apply- 
ino indifferently to more than one charity 
— ** Old People's Home ” — Old Folks 
Home or Maison dee Vieux.y^Re 
Smith a9l2). 22 W. h. R. 630 ; 3 
W, W. B. 899 ; 22 Man. L. R. 766 ; 
8 D. L. R. 93.--CAN. 

ga 4 II. cm to ** St James* 

Presbyterian Church, 8376 which I owe 
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it **~^Two St. James* Chiirches — Evi- 
dence of debt ] — Re McLautun Legacy 
(1911), 9 E. L. R. 326.— CAN. 

PART III, SECT, 4. SUB-SECT. 2.— C. 

830 il. — — ■ — — VVhei’e testator 
made a bequest to a i^oeioty, ^ it was 
found no society exactly corrospouding 
to the des^lgnatioii giv'cn by tentator 
was known : if society 

Is uilfldoacribecl, tbo ct. will It poasible, 
discover from aurroimding circuni- 
stanoes, what society was intended. 
The ct. will admit extrinsic cridenoe to 
detomiine what tof'tator’s words ex- 
press. Evidtmeo to show that testator 
enbacribod to a particular society will 
be ailrultted, to show what was in his 
mind when ho made the bequest. — Re 
ALEXANDIER’9 WiLh (1885), 7 Nfld. 
L. R. 42.— NFLD, 
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841a. Gift to two institutions^ one for sailors^ the | 
other lor soldiers, which 1 hope to be able to 
name myself, if not, then by my executors ** — 
Valid.] — Testatrix, who died in 1919, left her 
foreign property to “ two institutions, one 
for sail 01 * 8 , the other for soldiers, which I 
hope to be able to name myself, if not, then 
by my exors.*' : — Held : the gift ought to be 
construed, not as a gift to two institutions 
which might or might not be charitable, but 
as a gift to two charitable institutions of the 
kind specified, & therefore was not too vague 
but was a good charitable gift. — Re Smith, 
Blyth V. A.-G. (1920), 36 T. L. li. 416. C. A. 

, Gift to any institution in Sussex assisting 
crippled ex-service men.] — Testator be- 
queathed his residuary estate to any institu- 
tion formed in Sussex for the purpose of 
housing, aiding & assisting crippled ex-service 
men or, if no such institution, directed the 
formation of such an institution : — Held : 
a home which provided lodgings for crippled 
ex-soldiei*s & sailors belonging to the dis- 
trict who had for the time being nowhere 
else to go, satisfied the conditions of the 
wili, & a scheme for the administration of 
the fund was directed. — Rc Bloomfield, 
Public Trustee v, Kohlbeck (1933), 77 
Sol. Jo. 539. 

841c. ** Institutions established for benevolent 
purposes — Void.] — A testatrix domiciled 
in New Zealand, bequeathed to the trustee & 
exor. of her will (resp. co.) her residuary 
estate, “ to apply the same in making other 


bequests towards institutions, societies of 
objects established in or about Auckland 
aforesaid for charitable, benevolent, educar 
tional or religious purposes *’ within the 
absolute discretion of the trustee : — Held : 
the gift failed for uncertainty, as a gift for 
‘‘ benevolent purposes is not a good 
charitable gift. — ^A.-G. for New Zealand v. 
New Zealand Insurance Oo., Ltd., [1936] 
3 All E. E. 888 ; 53 T. L. R. 37 ; 80 Sol. Jo. 
012, P. C. 

843a. Poor of parish where testator buried — 

Direction as to place of burial — ^Subsequent 
parol direction as to different place.] — Testa- 
trix, by her will, directed that her remains 
should be deposited in the church nearest 
which she might chance to die ; & in a sub- 
sequent part of the will gave a legacy to the 
poor of the parish where her remains were 
deposited. Her executrix, in pursuance of 
parol directions ^ven subsequent to the date 
of the will, buried her in the neighbouring 
parish of W. : — Held : uevert.heless, the poor 
of the parish of B., where testatrix died, were 
entitled to the legaev. — Salter v. Farby 
(1843), 12 L. J. Oh. 411 ; 1 L. T. O. S. 76; 
7 Jur. 831. 

856. Add, Annotation : — Refd. Re Lucas, Rhys 
V. A.-G., [1922] 2 Ch. 52. 

864a. Gift to German Reich — For benefit 

abled German soldiers — Valid.] — Re Robin- 
son, Bbsant V, German Reich, No. 23c, ante, 

865. Add, Citation : — 3 Leon. 18. 


PART HI. SECT. 4, SUB-SECT. 3.-— A. 

sa. Ptiblic instUutiona in Scotland — 
Void.] — Testator directed his trustees, 
upOQ the expiry of a life-rent of the 
residue of his estate, to pay appro- 
priate & distribute the free resiaue & 
remaluder of my said estate Sc effects at 
such times Sc in such iiroporUous as my 
trustees may think fit to Sc among such 
poor persons in E. or such charitable, 
educational, or benevolent societies or 
public institutions In Scotland as my 
trustees shall select ** : — Held : the 
words “ public institutions in Scot- 
land ** were to be read as Indicative 
of a separate class ; they wore too 
indefinite to receive elleot ; & the whole 
bequest was void from uncertainty. — 
Reid *8 Trustees v. Cattanaoh's 
Trustees, [1923] S. C. 727.— SCOT. 

sb, ** Jny worthy catise ** — Void,] — 
A clause of a will reads as follows : 

the balance of my estate I leave 
entirely In the hands of my exor. to 
aid Sc help any worthy cause or causes 
as he shall think fit Held ; the will 
did not create a valid charitable trust. 

PLANTA V, GREENSHIKLDS, [1931] 1 

W. W, H. 401 ; 2 D. L. R. 189 ; 43 
B. C. R. 439.— CAN. 

sd. ** Pious acts " — Void ,] — In con- 
etrulng a will which, after providing 
for certain pecuniary legacies, dii-ected 
that the balance income be spent on 

pious aots ” according to the dis- 
cretion of the trustees : — Held : be- 
quest void for uncertainty. — Satkarhi 
BHATTAORAR yA V. HaEaRZLAL HHANNA 
(1930), I. lu R, 58 Calc. 1025.— IND. 

PART UL BfiCT. 4. SUB-SECT. 8.— C. 

sw. Advancement of art, sdmee or 
liferafwre.]—- A testator directed Ms 
trustees to bold the resldULe of his estate 
for behoof of bis sister in liferent, with 

E ower to enoroaoh on the capital. Sc on 
er death to make certain payments. 
He further provided : ** & If there is 
still any residue left my trustees shall 
apply it in whatever manner to them 
may seem most suitable for the . 


adva-nocment of art, science, or litera- 
ture In the burgh of C .** : — Held .* the 
bequest was void from uncertainty. — 
Harper’s Trustees t, Jacobs, [1929] 
S. C. 345.— SCOT. 

sx. Gift to ** missions^Corean dr Homs ** 
— TeMator conirihulor to Presbyterian 
missions ,] — Where a legacy was to 
“ the missions, Oorean & Horne,” & 
testatrix had been in the habit of con- 
tributing to the Home Sc Oorean Mission 
Fund in oonnection with the Presby- 
terian Church in Canada : — Held : the 
legacy In question should go to the 
latter fund . — Re Henderson Estate 
(1914). 14 E. L. R. 401.— CAN. 


ay. Gift to the Wind. 1— A gift by wlU 
to the blind, simplicUer, is a good 
charitable gift . — Re Bond ; Brennan 
V. A.-G., (19291 V. L. R. 333 ; [1929] 
Argus L. R. 300.— AUS. 

BO. ** Orphanages ,**] — After certain 
gifts testator directed that ” the 
balance of my estate shall be equally 
divided : Salvation Army Rescue 

Home ; Horae for Incurables, Fuller- 
ton : SouXh Austxulian Protestant 
Orpnanages ; Minda Home.” There 
was one institutioii in South Australia 
whose rules provided for the care of 
orphans of a particular denomination ; 
there were also other institutions whose 
rules enabled them to receive not only 
orphans but other children whose con- 
dition needed relief. All these insti- 
tutions, including the first-named, as 
a practioe received children other than 
orphans: — Held: whether an insti- 
tution was or was not an orphanage 
was a question of foot. Sc both the 
rules Sc practioe of the institution were 
to be considered. An orphanage Is 
an institution where the main or 
primary purpose which it Is actually 
fulfilling is to provide Sc care for 
orphaned chlldi*en. The orphanages 
took one-fourth, of the residue of the 
estate, to be divided equally between 
them . — Rc Dodson, (1931] S. A. S. E, 
387.— AUS. 

•e. ' Bight of executors to come to 
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arrangement with charity ,] — Gift to 
Pioton Academy, Ploton, in aid of poor 
& deserving young men & women 
getting an education, Pioton Academy 
was one of the public schools of l^oton : 
— Held : neither the trustees of the 
Picton Academy Educational Founda- 
tion. nor the Board of School CJomrs. 
for town of Pioton were entitled, but 
the oxors. were entitled to make an 
arrangement with the trustees of the 
Pioton Academy Educational Founda- 
tion . — Re Loooie’s Will (1934), 8 
M. P. R. 298.— UAN. 


PART III. SECT. 4, SUB-SECT. 3.— D. 

1 i, Industrial Stdiool for 

Blind, B, Place ” — ” Royal JnsiUiUion 
for Blind Incorporated ” in B. Place 
entitled,] — Re Vosz, Public I’rustee 
V, Steele, [1926] S. A. 8. R. 218.— 
AUS. 


I ii. Home Mission Ex- 

tension Fund — Home Mission dr For- 
ward Movement entitled .] — Testatrix 
after making certain bequests provided 
that ” the residue is to be paid to the 
Home Mission Extension Fund of the 
Cong. Church & the other to the 
London Missionary Society to be kept 
at interest.” The Congregational 
Union had no fund known under the 
above name ; there was a fund known 
as the Home Mission Sc Forward 
Movement Board : — Held : testatrix 
intended to indicate a certain purpose 
by the use of the words ” Home 
Ailssion Extension ” & a gift was 
expressed to the Congre^tional Union 
&: Home Mission for Home Mission 
purposes . — Re Turner, Elder's Trus- 
tee Sc Executor Co., Ltd. v. Morialta 
Protestant Children's Homes In- 
corporated, [1930] 8. A. S. R. 223. — 
AUS. 


1 lii. ” Home for Fallen 

Girls ” — ” Church Home for Girls ” 
entitled .] — On new evidence adduced 
on a further hearing of the application 
the original hearing of which Is reported 
(1936] 3 W. wTr. 620, it appeared 
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S60* Add, Annotation : — Refd. Re Forshaw, Wal- 
lace V, Middlesex Hospital (1934:), 51 T. L. it. 
97. 

875. CiicUion ;-~-Fop 2 W. R, 154 read “ 21 

W. R. 164.’^ 

876a. London General Hospital Fund 

— King Edward's Hospital Fund for London 
or London Hospital — Former entitled.] — Re 

Boeinger, Meara V, King Edward’s Hos- 
pital Fond for London (1931 ), 48 T. L. R. 14. 

884a.^ ** Chelsea Hospital” — Royal 

Hospital, Chelsea.] — The ct. held that a 
testamentai’y gift to “ the Chelsea Hospital 
went to the Royal Hospital, Chelsea, & not 
to any other hospital having “ Chelsea ” as 
part of its name. — Re Db Jong, Public 
Trustee v, Goldsmid (1929), 46 T. L. R. 
70 ; 73 Sol. Jo. 850. 

Gift to ” Soldiers' Crippled Homes 
Three claimants — Legacy divided.] — Testa- 
trix by her will bequeathed part of her estate 
to “ Soldiers’ Crippled Homes.’* In response 
to advertisements three institutions put in 
claims : — Held : as there was nothing to 
show that testatrix knew about these insti- 
tutions, the fairest course would be to divide 
the bequest equally between the three. — 
Re Husband, Neave v. Babnardo’s Homes 
National Incorporated Assocn. (1923), 
58 L. Jo. 600. 

894-a. “Diocesan Curates’ Aid Society” — 

Testator resident in Oxford — Oxford Diocesan 
Spiritual Help Society entitled.] — Re Johnson, 
Goodrich i\ Ogle (1893), 9 T. L. R. 277. 

894b. Gift to three bishops for poor of dioceses 

— One bishop a suffragan.] — Re Smith, 
Trevor v. Goo dh all (1934), 61 T. L. R. 
108 ; 78 Sol. Jo. 839, 

896a. “ Southwark Diocesan Society ” 

— Southwark Diocesan & South London 


Fund.]— -iile Watt, Hicks v. Hill, [1932] 2 
Oh. 243, n,; 101 L. J. Ch, 417, n. ; 147 L. T. 
528, n., C. A. 

898. Add, Annotation : — As to (1) Consd. Re Watt, 
Hicks V, Hill, [1932] 2 Ch. 243, n. 

901a. “ United Methodists ’’—Gift over on 

union with other religious body — Effect of 
Methodist Church Union Act, 1929 (c. lix), 

s. 18.] — By sect. 18 of Methodist Church 
Union Act, 1929 (c. Ux) (an Act to authorise 
the union of the Wesleyan Methodist, Primi- 
tive, & United Methodist Churches) ; “All 
personal or movable property (other than 
cliattels real . . .) at the date of union . . . 
held in trust for or on behalf of . . . the 
United Methodist Church ... or for the 
purposes of any . . . charity subsidiary or 
ancillary to [the United Methodist Church] 
shall as from that date be deemed to . . . 
be held in trust for . . . the purposes of the 
Methodist Church or the . . . charity sub- 
sidiary or ancillary to the Methodist Church 
nevertheless in other respects upon the same 
trusts ... as those upon . . . which the 
same were previously held so far as circum- 
stances win permit.” 

Testator directed that after his wife’s 
death a sum of money should be held upon 
trust to invest & to apply the income in 
augmenting the salaries of the ministers of 
the United Methodists’ chapel at Batley : 
with a proviso that “ in case the said c^pel 
& property connected therewith shall, in the 
opinion & absolute discretion of the trustees 
or trustee for the time being of my will, at 
any time cease to be used for the preaching 
& teaching the doctrine of the said United 
Methodists, or for any other reason . . . 
shall cease to exist for the said purpose, or 
the said United Methodists at Batley shall 
become merged in or united with some other 


that tOHtator’s bequest to the “ Home 
for Fallen Girls ” was a case of mis- 
description or error in the name & 
that the Church Home for Girls ** 
was intended. Thoro was no such 
institution as the first named i—JIdd : 
th<j (Church Home for Girls was entitled 
to the bequest. — Re Gilroy Estate 
(No. 2), [1937] I W, W. R. 3.56 ; 2 
D. L. R. 3.51.— CAN. 

p i. Oift to Society for PtenerUion 

of Cruelty to Animals in New Zealand — 
Several local societies for prevention 
of cruelly to animals — lAiijacy divided, J — 
Re Bucjkley, Pubuo Trustee v. 
WELLiNaTOR Society for Prkyextion 
OF Crukiot to Akimals (Inc,), [19281 
N. Z. L. 11, 148.-— N.Z. 

PART in. SECT. 4. SUB-SECT. 8.— E. 

998 II. Oift to Presbyterian Church 

— Entry into Uniom.) — Re Patriquin 
(N.S.).(192812D,L.R.79] ; on appeal, 
[1929] 2 D. L. R, 197 ; 60 N. S. R. 343. 
—CAN. 

898 lli. .1— Testatrix 

bequeathed to ** aifed & infirm ministers 
& widows of the Presbyterian Church." 
There was no fund in connection with 
the ohuroh known as a fnnd for aged Sc 
Infirm ministers & widows. By the 
United Church of Canada Act, the 
Presbyterian Ohuroh In Canada became 
part of the United Churcb of Oenada, 
but after this union, a Presbyterian 
Church continued to exist that did not 
form part of the United Church. 
Testatrix was opposed to the union : — 
Held : the bequest was not made either 
to the United Church nor to the con- 
tinuing Presbyterian Church ; the 
exoro. should have possession Sc control 


of the corona & pay the income annually 
to aged & Infirm ministers of the oon- 
tinuing Presbyterian Cbnrch & their 
widows . — Re Loogie (1927), 53 N. B. R. 
395.— CAN. 

898 iv. .] — -Wbather- 

BY V . Weathbbby (1927), 58 N. B. R. 
403.— CAN. 

898 V. ,]^Held : the 

congregation could not take bequests ; 
by becoming a congregation of the 
United Ohm’oh of Canada at T., It had 
become something so different from the 
congregation for whose benefit the 
bequests were made, that it did not now 
come within the description in the will : 
the present congregation was not 
the same entity as the congregation 
which P. contemplated as her bene- 
ficiary- As to the bequest to " the 
Trustees of tbo T. Presbyterian 
Church," it was to a corpn. which, 
even If it continued to exist, was not 
now one for oanwing into effect the 
testatrix^ object, « the same principle 
applied as in the cose of the other 
bequest. — ^M cLellan v. Fiuser & 
Fraser v, McLfjaan. [19301 S. O. R. 
344 ; 3 D. L. R. 241 ; affg,, [19291 
2 D. L. R. 197 ; 60 N. S3. K. 343; 
varg„ [1928J 2 D. L. R. 791.— CAN. 

898 vi. .] — By her 

will, made in 1921, G. gave a sum to 
" the Home Mission Fund of the 
Presbyterian Church in Canada " & a 
sum to " the Foreign Mission Fimd of 
the Presbyterian Onuroh in Canada. 
When she made her will she was a 
member of a congregation of the 
Presbyterian Church in Canada, at 
Hopewell, Nova Scotia. ,,That oon- 
gregatlou entered the United Church 
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of Canada in 1925, when United Church 
of Canada Act (Dom., 1924, c. 100) 
came into force. G. remained a 
member of the congregation until her 
death in 1919 x—Held : the United 
Chui'ch of Canada was not entitled to 
the gifts. — United Church of Canada 
V . Presbyterian C:Jhurch in Canada, 
[19343 8. C. R. 708 ; [1935] 1 D. L. R. 
1 ; affg., S. C. sub nom. Re Gray, 
[1933] 2 D. L. R. 400 ; 6 M. P. R. 465. 
— CAN. 

898 vil. .] — In the cose 

Of bequests to the Home & Foreign 
Mission Boards of the Presbyterian 
Ohuroh in Canada : — Beld : these 
objects did not cease to exist on the 
creation of the United Chiirch of 
Canada, which was accordingly en- 
titled to the bequests. — Re Stephens, 
Anderson v, iJnited Chitrch of 
Canada (1933), 6 M. P. R. 30.5.— CAN. 


898 viil. Gift to Congregniimial 

Church — -Entry into Union.] — Unhed 
Ohuroh v. Murphy, fl93i] i D. L. U. 

452.— CAN. 


898 ix. •} — Testator 

evised his residuary estate to a 
Jongrogational Church, or if it should 
ease to exist, then over ; — TIdd : the 
hnreh ceased to exist within the 
aoatiing of the devise on hoc'.oraiog 
lart of the United Church of Canada."' - 
KELLEY, (19.3.31 4 D. L. R. 41G ; 


898 X. Oift to Methodist Church — 

Entry into Union .] — ^Legacy to Metho- 
dist Church hold to fail because the 
Union was in force before the time of 
vesting.— Re Thorne, [1935] 4 D. L. It. 
778. — CAN. 
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religious body, then the said sum . . , shall 
be held upon trust for such of my nephews 
& nieces ... as shall be living at my death 
in equal shares.” About four years after 
testator’s wife’s death, the Wesleyan Metho- 
dist, Primitive Methodist, & United Methodist 
Churches became merged & united in accord- 
ance with the Methodist Church Union Act, 
1929 (c. lix): — Held : (1) the trust created 
by testator’s will was for a particular kind ol 
charity the will showed no general charitable 
intent ; (2 ) the proviso was void for perpetuity 
& therefore did not affect the trust ; (3) the 
Act enlarged the trust, which, under sect. 1 8, 
continued as a trust ” subsidiary or ancillary 
to ” the purposes of the Methodist Church 
was a charity to augment the salaries of 
ministers of the chapel. — Ke Taxbot, Jubb v, 
Shkarb, [1933] Ch. 895 ; 102 L. J. Oh. 862 ; 149 
L. T. 401 ; 49 T. L. R. 462 ; 77 Sol. Jo. 388. i 

906. Add, Annotation : — Distd. Re Patten, West- 
minster Bank v, Carlyon, [1929] 2 Ch. 276. 

908. Add. Annotations: — As to (1) Consd. Re 
Foi'shaw, Wallace v. Middlesex Hospital 
(1934), 60 T. L. R. 473 ; Re Harwood, Cole- 
man V. Innos, [1936] Ch, 285. Generally ^ 
Refd. Re Monk, Giffen v. Wedd, [1927] 2 Oh. 
107. 

910a. “ Lord Milner’s Homes for Mentally Dis- 
abled Soldiers ” — Ex-Service Welfare Society 
entitled.] — Re Guedon, Reynolds v. Ex- 
Services Welfare Society (1936h 80 Sol. 
Jo. 288. 

912a. .] — Testatrix by her 

win dated Sept. 22, 1924, directed her exors. 
to sell the residue of her property & to pay 
the proceeds to the Margate Cottage Hospital. 
At the time she made her will there was a 
hospital of that name, an unincorporated 
body, to the funds of which testatrix was 
a subscriber. About the year 1926, a fund 
was opened for the purpose of purchasing 
a new site & building a larger hospital, to 
which testatrix was also a contributor. At 
the time of testatrix’s death on Oct. 19, 
1930, the work formerly carried on at the 
Margate Cottage Hospital, including the 
medical & nursing staff & the patients, had 
been transferred to & was carried on at the 
new hospital, called the ” Margate & District 
General Hospital,” which had been opened 
on July 3, 1930. The invested funds held 
by trustees for the Margate Cottage Hospital 
& the income thereof were dealt with by 
the same trustees for the purposes of the 
new hospital — Held : the real intention of 
testatrix was to add the proceeds of sale of 
her residuary estate to the funds dedicated 
to the purposes of the Margate Cottage 
Hospital, &, accordingly, there was a valid 


charitable bequest of those moneys to which 
the next of kin of testatrix had no title. 

Qu. : whether the Margate ^ District 
General Hospital was in any &; what sense 
identical with the Margate Cottage Hospital, 
& whether the purposes of the Margate & 
District General Hospital to which those who 
administered the fimds of the Margate 
Cottage Hospital had devoted them were in 
a true sense the purposes of the Margate 
Cottage Hospital. — Re Withall, Withaix 
V. Cobb, [1932] 2 Ch. 236 ; 101 L. J. Ch. 
414 ; 147 L. T. 526. 

922. Add. Annotation : — Refd. Re Withall, Wit- 
hall v. Cobb, [1982] 2 Ch. 236. 

924. Add. Annotation : — Refd. Re Porter, Porter v. 
Porter. [1925] Ch. 746. 

926. Add. Annotations : — Consd. Re Withall, Wit- 
hall V. Cobb. [1932] 

Watt, Hicks r. HUl, [1932] 2 Ch. 243, n. 

932. Add. Annotations : — Consd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Oh. 153. Refd. 
Brighton College v. Marriott, [1926] A. C. 192 ; 
Rc Ashton’s Estate, Westminster Bank, litd. 
V. Farley, [1937] 3 All E. R. 279. 

983. Add. Annotation : — ^Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 657. 

946. Add. Annotation : — Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

948. Add. Annotation : — Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Oh. 197. 

962. Add. Annotation: — Dlstd. Re How, How v. 
How, [1980] 1 Ch. 66. 

980. Add. Annotation : — Generally, Refd. Clergy 
Orphan Corpn. v. Christopher, [1933] Oh. 267. 

980a. Charity for orphans of Established Church — 
Effect of Welsh Disestablishment — Children 
of Welsh cler^ entitled.] — A charity formed 
in 1749 was incorporated by Act of Parlia- 
ment in 1809. Its object was to maintain 
& educate poor orphans of clergymen of the 
Church of England. Owing to the dis- 
establishment of the Church in Wales doubts 
arose whether the corpn. had power to 
continue its work among the poor orphans 
of clergymen in Wales & Monmouthshire, 
a summons was issued to obtain a decision 
of the ct. on the point : — Held : there was 
Clothing in Welsh Church Act, 1914 (c. 91), 
or the Welsh Church (Temporalities) Act, 
1919 (c. 65), that interfered with the power 
of the corpn. to maintain & educate poor 
orphans of clergymen in Wales & Monmouth- 
shire, — Re Clergy Orphan Corpn. Trusts, 
Clergy Orphan Corpn. v. Christopher, 
[1933] 1 Ch. 267 ; 102 L. J. Oh. 83 ; 148 
L. T. 324 5 49 T. L. R. 79. 


PART ni. SECT. 4, SUB-SECT. S.—G. 

ftz. Bequest to ** Protestant Orphan 
Oirle* Home — Bemjbsst taken by ** Pro- 
testani Childrm*s Somes ” — Formed by 
amalyamedion of ** Oirls* Home ” 

Protestant Orpiham* Home.**] — Be 
Oakbiok, [1929] S D. h. R. 373 ; 64 
O. L. R. 89.— 43AN. 

PART HI. SECT. 4, SUB-SECT. 6.— A. 

X i, Oift to ** that church uMch is 

semnd dt soangelieal ** — Prior gift to 
Preabyterian Church.] — Teztator, a 
minlater of the United Preabyterian 
Ohnroh of North America, after 
bequeathing 11,000 to the said church. 


S roceeded as foUowe : ** I give for a 
ewlsh mission 11,000 to that church 
which la sound & evangelical in doctrine 
pure hi worship, using the aonga of 
praise, the inspired book which can 
unite all nations,” etc. The evidence 
ahowed that this description applied to 
the said ohuroh HeW : not void, 
for uncertainty, for that testator clearly 
intended the saia ohnrch as the legatee. 
— Gillies v. MoCJonoohiii; (1882), 3 
O. R, 203.— CAN, 

X U. ” Roman Catholic Church in 

Canada **-’-d^eneral Roman Catholic 
C^roh.p^Ueid : a bequest to ” foreign 
zniisloxui in connection with the Roman 
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OathoUo Church In Canada,” should 
be paid to the general Roman Catholic 
Church, to be used for foreign miaalons 
In connection with that branch of the 
church which Is In Canada, there being 
no Homan Catholic Church in Canada 
as a separate entity. — Re Upton (1913)* 
24 O. W. R, 64: 4 O. W. N. 816 ; 9 
D. L. R, 373.~-dAN. 

PART IIL SECT. 4,| SUB-SECT. 6.-B. 

sa. Fund for maintenance repair — 

Repair of fabric-'^ conduct of services — • 
dt provimon of furniture, fiUings dt 
■ Re Born (1924), 66 O. L. B. 



VoL vm. — Charities. Cases d81a~991c. 


981a. Gift to ** church ** — Construed as gUt to 
congregation — Not to edifice.] — Be tyleb 
(1901), 45 SoL Jo. 204. 

981h. Gift to Institution — Church of 

England/*] — Be Babnbs, Simpson r. Barnes 
(1922), [1980] 2 Ch. 80, n. ; 99 L, J. Ch. 
380, n. ; 143 L. T. 332, n. 

Annotaiion : — FoUd. Re Schoales. Schoales v. Sohoalea, (1930] 

2 Ch. 75. 

981c. Roman Catholic Church.**] — 

Testatrix ma/de a residuary bequest “ to the 
Roman OathoUc Church, for the use thereof ** : 
— Held : the gift was a valid chajntable 
bequest. — Re Schoales, Schoales v. 
Schoales, [1930] 2 Ch. 76 ; 99 L. J. Ch. 377 ; 
143 L. T. 331 ; 46 T. L. R. 354 ; 74 Sol. Jo. 233. 

981 d. Trust for Bishoprics In connection with 
Church of England — Bishopric at Cape Town.] 
— In 1841 certain resolutions were agreed to 
by the clergy & laity in this coimtry at a 
meeting convened by the Archbishop of 
Canterbury to raise a hmd for the endowment 
of Bishopncs in the Colonies, the fundamental 
object being to found & endow Bishoprics in 
connection with the Church of England. 
Among the Colonies selected was the Cape 
of Good Hope. In 1847 a large sum was 
given to the fund, & amongst the specific 
purposes mentioned for its application was 
the endowment of a Bishopric at Cape Town. 
In .June, 1847, a Bishop’s Diocese was created 
for the Cape of Good Hope by Letters Patent, 

& Cape Town was constituted a Bishop’s See. 
The Bishop appointed was to be under the 
Metropolitical See of Canterbury. In 1849 
part of the fund was invested on mtge. in the 
Colony & part laid out in the purchase of an 
estate in Cape Town for the use of the Bishop. 
In the year 1860, a representative Legislature 
was granted to Cape Colony, & in 1863 by 
fresh Letters Patent a separate See of Cape 
Town was created. In 1864, as the result 
of disputes concerning the effect of the Letters 
Patent of 1853, it was decided by the Privy 
Council in Re the Lord Bishop of Natal 
(1864), 3 Moo. P. C. (N. S.) 116, that as there 
was an independent legisative assembly in 
the Colony at the date when the Letters 
Patent of 1853 were granted, there was no 
power in the Crown by virtue of its preroga- 
tive to establish a Metropolitan See or 
Province whose status the Colony could be 
required to recognise. As a result in Feb. 
1870, the Church of the Province of South 
Africa was constituted on a consensual basis. 
In 1882, following further disputes, the Privy 
Council decided in Merriman v. Williams 
(1882 ), 7 App. Cas. 484, that the Church of the 
Province of South Africa was not a Church 
in connection with the Church of England 
as by law established. Having regard to the 
fact that the present Archbishop of Cape 
Town was not a Bishop of the Church of 
England or of ^ Church in connection with 
‘ the church of ii4ngiand buD was a xjishop of | 
the Church of the Province of South Africa ; | 


& the doubt felt how the income of the fund 
should be dealt with, an originating summons 
was taken out by the present trustees of the 
fund raised in 1841 for the determination of 
the question how the income of the fund 
allocated to the endowment of a Bishopric 
at Cape Town should be applied, & whether 
the present Archbishop of Cape Town would 
be beneficially entitled to the income of the 
investments in this country held by the fund 
& set apart for the endowment of a Bishopric 
of Cape Town: — Held: (1) as it had been 
established that the present Archbishop of 
Cape Town was not a Bishop of the Church 
of England as by law established but a Bishop 
of the con^nsual Church of the Province of 
South Africa, which was, however, in com- 
munion with the Church of England, he was 
not a beneficiary of the funds in this country 
set apart for the endowment of the Bishopric 
of Cape Town. The question of a cy-pris 
application of the fund thereupon arose ; 
(2) therefore, as the fund in question the 
trustees were in this coimtry, & the trusts 
. relating to it established here, the ct. had 
jurisdiction to order a scheme cy-prds : & 
the proper order was first to declare that on 
the true construction of the resolutions, the 
original trusts which aff€>cted the property 
were for the endowment of a Bishopric of 
Cape Town in connection with the Church of 
England, & those trusts had become im- 
practicable ; & then to direct the trustees 
m this country to pay the income In question 
now in their hands to the Archbishop of 
Cape Town for the time being appointed 
recognized by the Church of the Province 
of South Africa, but only so long as that 
Church remained, in the Ajrchbishop of 
Canterbury’s opinion, in communion with the 
Church of England. — Re Colonial Bishop- 
rics Fund, 1841, [1935] Ch. 148; 104 

L. J. Ch. 205 ; 152 L. T. 458. 

986. Add. Annotation: — Refd. Re Stratton. Strat- 
ton V. A.-0., [1930] 2 Ch. 161. 

987. Add. Annotation : — Retd. Be Stratton, Strat- 
ton v. A.-G., [1930] 2 Oh. 161. 

991a. Gilt to Superior of Jesuit Church.] — 

Re Barclay, Gardner v. Barclay, Steuart 
V. Barclay, No. 79a, ante. 

991b. “ To the rector of St. Thomas* Roman 

Catholic Church of Newport.] — In the Estate 
o/Pesca (1930), 74 Sol. Jo. 59. 

991c. “ To Mayor of L. for poor & needy 

fishermen of L.**j — A testatrix bequeaih('d 
one-qufirter of her residuaiy estate to the 
“ Mayor of Lowestoft for the benefit of poor 
& needy fishermen of Lowestoft /ir/r/: 
the testatrix intended the fund to Ix' ad“ 
ministered by the Mayor of I^owewtoft^ for 
the time being, & a scheme should be directed 
to be drawn up. -Rc Pipe, LEOfiKii 

liUO/ J O iVU XlJ. IV. ooi) ^ lUU jy. w. . . 

53 T. L. R. 904 ; SI Sol. Jo. ufh. 


PART ni. SECT. 4. SUB-SECT. 6.— A. 

sd. Oift to ** parish priest ** — Curate 
temporanly in charge at time of death .] — 
N. by her will bequeathed the residue 
of her estate to the parish priest of L., 
offiolating at the time of her decease, 
to be applied by him for the benefit of 
the Roman Catholic Church In the 
parish as he, in his disorotlon, should 
think fit, & in the event of the failure 
of such bequest, testatrix bequeathed 
the said r^due to the said parish 


priest of L., for his own use & benefit, 
^statrix died within three months of 
the execution of her will, & as the 
property consisted almost entirely of 
land, the charitable bequest failed. 
There was no parish priest of L. at the 
time of the death of testatrix, but all 
the duties of the office were being dis- 
charged by the curate of the parish 
Hm: the curate was entitled to the 
ultimate residue bequeathed tx» 
pariah priest for his qym use & benefit. 
----MoAiAlSTBR V* SteWabt, (19311 


N. I. 52.— IR. 

PART HI. SECT. 4, SUB-SECT. 6.— B 
sir. Education oj deseriing children %n 
dijnet— Meaning of 
In a bequest for the ecluoatlon of 
poor & descrvlrifi: children In the dis- 
Set of A. - :--Iield : deeorvl^ meaM 
doservlng of education, not morally 
deserving. — K kbkraax) of thk Dutch 

KkJP'ORMHD CHUKOH, ALEXANPEXA U. 

SCHEEPBIRS, (1932) App. D. 88. — 
S. AF. 



Cases 999 — 1098. English and Empibb Digest Supplement. 


999. Add, Annotations : — ^Refd. lie Clarke, Bracey 
V* Royal National Lifeboat Institution, 
[1023] 2 Ch. 407 ; Be Be Carteret, Forster 
V, De Carteret, [1933] Oh, 103. 

1020a. Admission to Home of Rest — Must be suit- 
able objects of a cbarlty.] — Re James, Gren- 
fell V. Hamilton, No. 47 c , ante. 

1041. Add, Annotation : — Refd. Re Robinson, 
Wright V, TugweU, [1923] 2 Oh. 332. 

1041a. Condition subsidiary to main charitable 

object — Performance of condition likely to 
defeat main charitable object — Condition dis- 
pensed with.] — Testatrix, who died in 1889, 
bequeathed £1,500 towards an endowment 
for a proposed evangelical church at B., 
provided cei-tain conditions were carried out. 
An action was commenced for the adminis- 
tration of her estate, A; on the further con- 
sideration tliereof on Nov. 3. 1891 , it appeared 
that amongst other conditions, which mainly 
related to the conduct of the services, it was 
made an abiding condition ’* that the black 
gown should be worn in the pulpit, unless 
there should be an alteration in the law 
rendering it illegal. It further appeared 
that in compliance with the conditions a 
church had been erected at B. <fc the other 
conditions laid down by testatiix fulfilled, 
except the condit ion as to wearing a black ■ 
gown, which condition was held by the judge ‘ 
to be a continuing condition, but not an 
illegal one ; & accordingly, the fund was 
carried over to the credit of tlie action, the 
separate account of “ the £1,500 endowment 
fund for the proposed B. church,” with Ubert/y 
for the incumbent & all persons interested 
to apply as to the capital or income thereof. 
This petition was presented by the present 
incumbent asking that under a scheme or 
otherwise the fund in ct. might be transferred 
to the Ecclesiastical Comrs. Evidence was 
adduced that the use of the black gown in 
the pulpit was practically unknown in the 
diocese of the new church, & that its use was 
calculated to alienate the congregation & 
to defeat the main objects of testatrix, namely, 
the teaching & practice of evangelical doc- 
trine & services : — Held : the condition 

requiring the wearing of a black gown in 
the pulpit was subsidiary to the mam chari- 
table object, namely, the endowment of an 
evangelical church at B., & as the per- 
foimance thereof had been shown to be im- 
practicable the condition might be dispensed 
with & the fund be transferred to the 
Ecclesiastical Comrs. as part of the endow- 


ment of the church so erected as aforesaid. — 
Be Robinson, Wright v . Tug well, [1923] 
2 Ch. 333 ; 92 L. J. Ch. 340 ; 129 L. T. 627 ; 
39 T. L. R. 609 ; 67 Sol. Jo. 619. 

1054. Add, Annotation : — Generally ^ Refd. Re 
Talbot, Jubb v. Sbeard, [1933] Ch. 895. 

1065. Add. Annotation: — As to (2) Refd* Re 
Talbot, Jubb v, Sheard, [1933] Ch. 895. 

1061. Add. Annotation : — Consd. Be Quintin Dick, 
Oloncurry v, Fenton, [1926] Ch. 992. 

1069. Add Citation [1910] 1 Ch. 273. 

1069a. Gift over on charity receiving state subsidy 
— Charity receiving grant in aid as public 
elementary school,] — Testator, who by his 
will gave the residue of his property to certain 
charities, made it a condition of the gift that 
the charities should not be taken over or sub- 
sidised by the State or by any public or local 
authority. One of the institutions, wliich 
had a school attached recognised by the Board 
of Education as a public elementary school, 
received gi^ants in aid of teachers' salaries 
from the local education authority : — Held : 
tlie grants did not amount to a subsidy & 
the charity was not prevented from receiving 
a share of the residue. — Re Gregory, How v. 
Oharrington (1935), 52 T. L. R. 130 ; 79 
Sol. Jo. 880. 

1078. Add, Annotations : — Refd. I. R. Comrs. v. 
Yorkshire Agricultural Soc., [1928] 1 K. B. 
611 ; Re Prevost, Lloyds Bank v, Barclays 
Bank, [1930] 2 Ch. 383. 

1080. Add, Annotations: — Refd. I. R. Comrs. v. 
Soc. for Relief of Widows Orphans of 
Medical Men, L R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612; I. R. Comrs. v, Yorksliire 
Agidcultural Soc. (1927), 44 T. L. R. 69; Be 
Prevost, Lloyds Bank v, Barclays Baixk, 
[1930] 2 Ch. 383. 

1081. Add, Annotations : — Reid. I. R. Comrs. v, 
Yorkshire Agricultural Soc., [1928] 1 K. B. 
611 ; Be Prevost, Lloyds Bank v, Barclays 
Bank, [1930] 2 Ch. 383. 

1085a. Masonic lodge — Valid.] — Be 

TtrRKiNGTON, Owen v, Benson, [1937] 4 
All E. R. 501. 

10B9a. — - Provision of knickers for all boys of 
district — Void.] — Be Gwyon, Public Trustee 
V, A.-G., No. 266a, ante, 

1095. Add, Annotation: — Consd. Be Monk, GifTen 
V. Wedd, [1927] 2 Ch. 197. 

1098. Add, Annoiaiwn : — Generally, Refd. Be 
Monk, Giilen v, Wedd, [1927] 2 Ch. 197. 


PART iri. SECT. 4, SUB-SECT. 7. 

1007 f. IHscrdionof irvsiecfi — Gift to 
ear charitiea—^Rot confined io Canada.] 
—Re Hammond L li. 5»0. 

61 a. L, R. UO,— CAN. 

PART ni. SECT. 6, SUB-SECT. 4.— A, 

e L Orchestra — Void .] — By an 

indenture of trust, which recited that 
the settlor hod donated the sum of 
£10,000 for the purpose of assietln^ in 
foimdlng a permanent fund for estab- 
lishing & maintaining a metropolitan 
permanent orchestra in & for the 
State of Victoria, Sc that the donor 
had paid the money to the trustee, 
it was declared that the trustee should 
hold the said sum. Sc all sums thereafter 
given In augmentation of it, upon trust 
to apply the Income of the fund In or 
towards the maintenance of a metro- 


politan permanent orchestra, bo many 
of the members whereof as the trustee 
should consider sufficient to be pro- 
fessional musicians, etc. At the date 
of the deed such an orchestra did not 
exist, & the sum of £10,000 was al- 
together Insufficient to ostabllah Sc 
maintain one : — Held : the settlement 
infringed the ml© against perpetuities, 
8c there was a resulting trust for the 
settlor . — lie Dyraa, Dykk v. Trustees, 
Executors & Agencv Co., Ltd., 
11935] V. L. R. 273 ; 41 Argus L, B. 
384.~-AUS. 

PART in. SECT. 6. SUB-SECT. 4.--B. 

k 1. .1“— Testator left an 

estate of S99,000, of which 444.000 
was In real estate Sc Hudson Bay Oo. 
shares. This latter sum was left In 
trust to supply an tnoome for a Bishop 
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Of Cornwall, or If such a Bishop was 
not elected within twenty-five years 
after testator’s death, the money was 
to go to the University of Bishop’s 
Coli^, at Lcuuoxvllle, for the endow- 
ment of a Professorship of Natural 
Science ; — Held ; there was an im- 
mediate gift for charitable uses delayed 
as to the actual conveyance till the 
seemed debts were paid. Sc, therefore, 
vested at the death & effective in law. 
though the particular application of the 
gift might be in suspense for twenty- 
five years, or might never take effect 
at ail, m which contingency there was 
a valid transfer to another charity at 
the end of twenty-five years : & the 
will did not offend against the rule 
concerning perpetuities. — He Moun- 
tain’s Will (1912), 21 O. W. R. 866 ; 

3 O. W. N. 1011 ; 20 O. L. E* 163 ; 

4 O, L. R. 737.— 'CAN. 



VoL vm. — Charities. Cases 1098a — 1247. 


1098a. .] — Re Moijk, Giffkn v. Wedd, 

No. 34a, ante , 

1099. Add- Annotations : — Consd. Verge v- Somer- 
viUe, [1924] A. O. 490. Dlstd. Be Gwyon, 
Public Trustee v- A.-G. (1929), 46 T. L. R. 96. 
Consd. Be Smith, Public Trustee v. Smith, 
[1932] 1 Ch. 153. Dlstd. Wemher’s Charit- 
able Trust (Trustees) v- I. R. Comrs., [1937] 

2 All E. R. 488. Reid. Keren Kayemeth Le 
Jisroel, Ltd. v- I. R. Comrs., [1931] 2 K. B. 
405 ; Be Spence’s Estate, Barclay’s Bank, 
Ltd. V- Stockton-on-Tees Corj)n., [1937] 3 
All E. R. 684. 

1102. Add. Annotation: — Generally, Reid. Be 
Talbot, Jubb v. Sheard, [1933] Ch. 895. 

1102a. .] — Re Talbot, Jubb 

V . Sheard, No. 001a, ante - 

1109. Add, Citation ;-~127 L. T. 123. 

Add- Annotation : — Reid. Re Talbot, Jubb v- 
Sheard, [1933] Ch. 895. 

1114, Add. Annotation: — Reid. Re Monk, Giffen 
t?. Wedd, [1927] 2 Ch. 197. 

1115, Citations .---After “ H. L.” add affg S. C. 
sub nom. Hai^bin v. Masterman (1871), 
L. R. 12 Eq. 669 ; [1894] 2 Ch. 184, C. A.** 
Atld. A'nnotations : — Consd. lie Deloitte, 
GrilYiths y. Deloitte, [1926] Ch. 50. Apld. 
Re Knapp, Spreckley v. A.-G., [1929] 1 Cli. 
341. Consd. Re Jefferies, Finch v. Martin, 
[1930] 2 AU E. R. 620. 

1116, Add- Annotation: — As to (1) Consd. Re 
Deloitte, Griffitha v. Deloitte, [1926] Ch. 56. 

1116a. Direction lor accumulation — Discretion ol i 
trustees*] — The expression in a will of a wish 
that “ the interest upon my investments 
may be allowed to accumulate . , .” followed 
by an indication of the charitable objects to 
which the accumulations are to be devoted 
does not bind the trustees of the wiU. But it 
is a directory provision ; & the trustees ought 
to bear it in mind & generally to use their 
discretion so as to give effect to it. 

A will, after certain bequests, including a 
bequest of residue in trust for “ the Trustees 
of the S.M. Charities,” expressed a wish of 
testator that ” the income upon my invest- 
ments may be allowed to accumulate for a 
period of twenty -one years or so long as the 
law wiU allow,” <fe then set out various charit- 
able objects in the town of S- which testator 


desired should thereafter benefit by such 
income only : — Held : the wish as to acctimu- 
lation was not binding, but was in the 
circumstances a directory provision to which 
regard should be had in settling a scheme. — 
Re Knapp, Spreckley v. A.-G., [1929] 1 Ch. 
341 ; 98 L. J. Ch. 95 ; 140 L. T. 533. 

1118. Add. Annotation : — Reid. He Monk, Olffen 
V- Wedd (1927), 137 L. T. 4. 

1150. Add- Annotation: — Reid. Re Monk, Giffen 
V- Wedd, [1927] 2 Ch. 197. 

1186a. .] — Testator gave the residue ol his 

estate on trust to pay the income to his wife 
for life & after her death to pay £3,000 to 
the Royal National Lifeboat Institution in 
order to defray the cost of building two life- 
boats, &> he directed that after payment of 
certain legacies to hospitals the remainder 
of the residue should be paid to the aforesaid 
institution for the purpose of keeping the two 
lifeboats in repair of replacing them when 
necessarv, & that if the remainder of the 
residue should be insufllcient for this purpose 
the institution might apply it to its general 
purposes. The legacy of £3,000 was in- 
adequate to provide two lifeboats : — Held : 
on the death of the wife the £3,000 legacy 
failed fell into residue, the institution was 
entitled to take the whole of the residue, 
after payment of the legacies to hospitals, 
to apply it to its general purposes.— Kc" Beck, 
Crook v. Royal National Lifeboat In- 
stitution (1920), 42 T. L. R. 245. 

1188. Add. Annotation : — Reid. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

1189. Add- Annotations: — Dlstd. Re Beck, Crook 
V. Royal National Lifeboat Institution (1926), 
42 T. L. R. 244. Reid. Be Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

1200. Add. Annotation : — Reid. Re Whitrod, Bur- 
rows V, Base, [1926] Ch. 118. 

1225. Add- Annotation : — Reid. Harper v- Hedges, 
[192312 K. B. 314. 

1227. Add. Annotations : — Consd. Verge v- Somer- 
viUe, [1924] A. C. 496; Re Smith. PubUc 
Trustee v. Smith, [1932] 1 Ch. 153. Reid. 
Rc Gwyon, PubUc Trustee v, A.-G. (1929), 46 
T. L. R. 96 ; Keren Kayemeth Le .Tisroel, 
Ltd. V- I. R. Comrs., [1931] 2 K. B. 466, 


Part IV. — Effectuation of Charitable Trusts by means of 
Schemes and the Cy-pres Doctrine. 

1246a. Not necessarily application cy-pres.]— 1247. Add. Annotation Re Cai doer’s Wifi 

Re Robinson, Besant v. German Reich, Trusts, Boucher i;. Horn, [19.3(5] 3 All E. 7^- 

No. 23c, ante . 938. 


PART III. SECT. 6, SUB-SECT. 4.— H. 

1115 i. Absolute vested interest payable 
at future date — Whether charity erUitlo 
to immediate distribution .] — ^An aooumu 
lated limd was directed to be iwiid by 
a trustee twenty-one years after the 
death of the party giving It for the 
aged & deserving poor of the town. 
On a motion to approve a compromise 
between the trustee & the town council: 
— -HcW/ It was doubtful If the rule 
that a legatee may put an end to an 
acoumtilation exclusively for his bene- 
fit applied.— BmTWiSTLUJ <ia35), 4 
" ^ 187.— CAN. 


PART IV. SECT. 1, SUB-SECT. 1 —A, 

pi. Funds insufficient .] — /?e 

Mitohnke, 11922) St. R. Qd. 39. - 

AUS. 

p U. lucgatce uncertain .] — 

Testator, domiciled &; dying in Ireland, 
bequoathed shares to “ the Director 
of the African Mission."* There was 
no society known as the African 
Mission,** Sc no individual with the 
official designation of ** Director of the 
African Mission.** There were, how- 
ever, two Booieties which carried on 
missionary work in Africa, one of them 
being known in EngUsh os The 
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Jocloty of African MiBHions/ its 
)rincipal olllocr beins the " I h-ovincial. 
[•he other Society posscHyeil an Irish 
^liSBion to Africa of w Inch liie principal 
ifflcer wa« the “Se<TeIary,” who wis 
,l 80 described in a I'rtMieli pui)UeatiDn 
•f the Society as “ DJrect^-nr. 1 osta- 
or, had been on tenns of intimacy with 
ho latter officer, & had sent him a 
[ibflcriptlon. &, in bis letter onclMlng 
le eiihscription he referred to the 
eeds of yoiu* great African Mlssloa.** 
OKtator had also known tdi© Provincial 
■ the former Society, had discussed its 
ork with him, was In regular receipt 
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1248. Add, Annotation : — Consd. Re Patten, West- 
minster Bank v, Oarlyon, [19291 2 Oh. 276. 

1248a. .] — Re Wilson-B ark- 

worth, Burstall V. Deck (1933), 60 T. L. R. 
82. 

1252a. No trustees.] — V erge v, Somervuxb, 

No. 199b, ante. 

1252b. Uncertainty as to beneficiary.! — 

Tie Hurst, Harper v. King Edward's 
Hospital Fund for London (1935), 79 Sol. 
Jo. 252. 

i252c. Gilt to trustees of chapel — Disclaimer by 

trustees.] — By her will a testatrix bequeathed 
to the trustees of a certain Methodi.st Chapel 
£1,000 or half her residuary estate whichtiver 
should be the lesser amount with the direction 
that the trustees should purchase a field 
which they should i)ermit to be used as a 
recreation ground by the children attending 
the Sunday School in connection with the 
chapel & others as the trustees should 
apjirove. The exors. set aside sufficient to 
satisfy this legacy & distributed the residue 
of the estate. Itie trustees of the chapel 
disclaimed the legacy. The trustees there- 
upon took out a summons to determine 
whether tlie bequest failed feU into the 
residuary estate of the testatrix or whether 
by reason of the charitable nature of the 
trust attached to it the bequest ought to 
be applied cy-pres : — Held : (1 ) as it was not 
of the essence of the bequest that the trustees 
of the chapel should be the tinistees of the 
charity, the bequest did not lapse, but ought 
to be applied cy-prea ; (2) the costs of the 
proceedings should be paid out of the £1,000. 

-Re Lawton, Gartsidb v, A.-G., [1036] 3 
All E. R. 378. 

1264. Add. Annotation : — Held. Re Robinson, 
Besant v. German Reich, [1931] 2 Ch. 122. 

1265a. .]-"A testator who was a native of 

Scotland but died domiciled in England gave 
his residuary estate upon trust, after payrnent 
of annuities, to establish educational charities 
in A. for the benefit of the residents of a town 
in Scotland. After the building &> opening 
of a college in the town, there remained a large 
sum of money in the hands of the trustee 
subject to the trusts of the will. Upon an 
application to settle a scheme cy-prds^ the 
ct., at the instance of the A.-G., gave liberty 
to the tmstee to carry into effect a scheme 
for the administration of the charity to be 
settled by the Ct. of Session in Scotland. — 


Re Mark’s Will Trusts, Walker v. A.-G., 
[1936] Ch. 671; 105 L. J. Ch. 345; 155 

L. T. 485. 

1267. Add. Annotation : — Refd. Re Robinson, 
Besant v. German Reich, [1931] 2 Oh. 122. 

1209. Add. Annotation : — Held* Re Robinson, 
Besant v. German Reich, [1931] 2 Ch, 122. 

1273a. Object & trustee out of the Juris- 

diction.] — Re Robinson, Besant v. German 
Reich, No. 23c, ante. 

1274. Add. Annotation : — Refd. Re Colonial 

Bishoprics Fund, 1841, [1935] Ch. 148. 

1277. Add. Annotation : — Consd. Be Robinson, 
Besant v. German Reich, [1931] 2 Oh. 122. 

1278. Add. Annotations : — Consd. Be Robinson, 
Besant v. German Reich, [1931] 2 Ch. 122. 
Refd. Rc Colonial Bishoprics Fund, 1841, 
[1935] Ch. 148. 

1312. Add. Annotations: — Refd. Re Hood, Public 
Trustee r. Hood, [1931] 1 Oh. 240 ; Re Caus, 
Lindeboom v. Camille, [1934] Ch. 162. 

1871. Add. Citation: — ^evious proceedings (1912), 
106 K T. 296. 

Add. Annotation : — Generally, Refd, Be 

Monk, Giffen v. Wedd, [1927] 2 Ch. 197. 

1373a. .] — Re Edwin Riley Charities (1930), 

70 L. Jo. 409. 

1378b. .] — Re Robinson, Besant v. German 

Reich, No. 23c, ante. 

1373c. — — .] — Wliere a testator selects a 

particular charity <te takes some care to 
identify it, it is very difficult for the ct. to 
find a general charitable intent, if the named 
society ceases to exist before testator’s death ; 
but a general charitable intent may be 
inferred where no charitable institution as 
described in the will has ever existed . — 1 
Harwood, Coleman v. Innes, [1936] Oh. 
285 ; 105 L. J. Ch. 142 ; 154 L. T. 624. 

1382a. Gift for rebuilding & equipment of hospital 
— Hospital partially rebuilt at testator’s 
death.] — Testatrix gave a legacy “ towards 
the rebuilding & equipment” of a hospital 
“ to the satisfaction &: under the direction ” 
of her exors. At the death of testatrix the 
hospital was almost entii-ely rebuilt, though 
not equipped. The directors did not at any 
time dii’oct the rebuilding or equipment : — 
Held : (1 ) the exors. could not give directions 
for works already completed, but if they gave 
their assent to proposed works of which they 
had a general knowledge they might apply the 
legacy towards such works when properly 


of its publication, called the “ African 
Miseionor,*' & had also contributed, 
although a much smaller amount, to 
its funds : — Held : the gift was a good 
ohadtahle bequest for the propagation 
of the faith In Africa ; Sc it should be 
referred to Chambers to settle a scheme, 
with the approval of the Attorney - 
General. — Re Muloaht, Butleb v. 
Mbaoheb, [193] ] I. B. 239.— IR. 

r 1. .]—Re WRIGHT (1928). 56 

N. S. R. S64.— CAN. 


PART IV. SECT. 1, SUB-SECT. 1.— 
C (a). 

8w. School closed by stdUvte.] — Testa- 
trix having during her lifetime erected 
a school-house, vested, by her will, 
the said school -house in her trustees 
upon certain charitable trusts. By 
her will she also created a perpetual 
yearly rentcharge which she vested 


in the said trustees to be expended in 
the maintenance of the said school & 
in paying a scripture reader residing 
on the said school premises. Testatrix 
died on Dec. 1, 1888, & the trusts were 
fully carried out until by the operation 
of BducAtlon Act (Northern Ireland), 
1923, the school, as such, was closed 
permanently In Feb. 1929. On a 
summons being brought to determine 
whether the said school premises Sc 
the sold rentcharge were still impressed 
with a charitable trust : — Held : 
although the trust waa for a specific 
charitable purpose & disclosed no 
general charitable Intention, there waa 
no resulting trust to the testatrix's 
estate, 8c the trust should be adminis- 
tered cv’prh . — Re Habdt. Nelson v. 
A.-G., 119331 N. I. 160.—IR. 

PART IV. SECT. 2, SUB-SECT. 2.— A. 

1872 V. Re MoNab, [1925] 
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2 D. L. R. 1100 ; 56 O. L. R. 676 ; 
affg., 66 O. L. R. 538.— CAN. 

1372 vi. .] — Re DereMore 

Estate (Alta.), [1927] 2 D. L. R. 1093 : 
[1927] 2 W. W. R. 113.— CAN. 


1372 vU. .]— Held; the ct. 

could find an Indication of a general 
charitable intention from the fact that 
the property had been devoted to a 
particular charitable purpose, in oir- 
cumstanoes from which it was apparent 
that the donors Intended to make 
absolute i>erpetual gifts of the property, 
not reserHng to themselves any interest 
in it ; & that the fund should bo applied 
cp-pr<Js.— Armstrong i?. A,-Q. (1934), 
34 S. R. N. 8. W. 454; 51 

N. S. W. W. N. 151.— AUS. 

Bb. Purpose uwMcessarv — Fund to 
establish free school — Free school 
established by statute .] — R. v. CkriMB 
(circa 1876), R. B. D. 159.— CAN. 
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executed ; (2) “ equipment meant eve^- 
thing required to convert an empty building 
into a hospital ; (3) no limit of time being 
fixed the discretion of the executors remained 
exercisable until the hospital was fully 
rebuilt & fully equipped. — Re Unite, 
Edwards v. Smith (1906), 75 L. J. Ch. 
163 ; 64 W. K. 358 ; 22 T. L. R, 242 ; 60 
Sol. Jo. 239. 

1392, Add. Annotation : — Consd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

1394, Add. Annotation : — Retd, Re Monk, Giflen 
V. Wedd, [1927] 2 Ch. 197. 

1396. Add, Annotation : — Retd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

1395a. Misdescription of charity.] — Re Forshaw 
Waixacb V. Middlesex Hospital (1934), 
61 T. L. R. 97 ; 78 Sol. Jo. 859, C. A. 

1395b. Non-existence of object — Reference to 
“ treasurer.** — By her will a testatrix gave 
her 1 ‘esiduary pei'sonal estate to the Berwick- 
upon-Tsveed Infimiary. the Newcastle-uxion- 
Tyne Infirmary, the Newcostle-upon-Tyne 
Nursing Home, & Doctor Barnardo’s Homes 
London, in equal shares ; ^ she directed 

tiiat the receipt of the treasurer for tlie time 
being of the aforesaid institutions should be 
a sufficient discharge to her executor for 
payment of the aforesaid legacies. 

No institution having been found which 
cotTectly answered the description of the 
“ Newcastle-upon-Tyne Nursing Home,” A 
doubts having arisen as to how the gift of this 
one-quarter share of residue should be dis- 
jiosecl of, an originating summons w^as taken 
out by the exor. of the wdll for the purpose 
of det/crmining (inter alia) the question 
whether certain of defts. (btiing institutions 
which seemed most nearly to correspond to 
the particular institution referred to in the 
will), namely, the Northumberland County 
Nursing Assocn., the Newcastle IVivate 
Hospital eSc Nurses’ Home fa private nurses’ 


home whereof two of defts., A. M* F. & 
S. L. P., were proprietors), the Cathedral 
Nursing Society for tlie Sick Poor of New- 
castle-upon-Tyne (of which another deft., 
F. C* C., was treasurer) or any other body, 
society or institution was entitled to the 
particular one-fourth share in the residuary 
personal estate of the testatrix in question, 
or whether such share devolved as upon an 
intestacy : — //c/d .* (1) no society or body 

existed which satisned tlie ct. that it was 
the society or body meant vSe intended by 
the description ” The Newcastle-upon-Tyne 
Nui'sing Home,” but (2) although the objects 
of a nursing home are not necicssarily charit- 
able, the fact that the testatrix was dealing 
with tlje residue of her estate in equal shares, 
thf‘ other tlu'ee named residuary legatees 
w’cre charities having kindred objects, <te 
there was a direction in th(* will tlmt the 
receipt of th<‘ treasurer for the time being of 
each institution was to he a sufiicient dis- 
charge showed a general charitable intention 
in the will, there was suOicient context to 
prevent a lapse of the particular sliare in 
question A therefore no intestacy. A sciieme 
for administering Ihe one-ipiarter siiare 
cy-prei^ could therefore he properly carried 
out. — Re Knox, Fleming v. C’akmichael, 
[1937] Oh. 109 ; [1930] 3 All E. R. 023 ; 100 
Oh. 97 ; 150 L. T. 189 ; 80 SoL .lo. 916. 

1396. Add. Citation 1 Ves. 243. 

Add. Annotation : — Retd. Re Hood, Public 
Trustee v. Hood, [1931] 1 Ch. 240. 

1404. Add. Annotation : — Refd. Re King, Kerr v. 
Bradley, [1923] 1 Oh. 243. 

1412. Add. Annotaiiona : — Refd. I. R. Comrs. v. 
Roc. for Relief of Widows A Oryihans of 
Medical Men, 1. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612 ; He Be Carteret, Forster v. 
I)e Carteret, [1933] Ch. 103. 


PART IV. SECT. 2, SUB-SECT. 2.— B. 

si. .] — will directed that 

the residuary estate lie invested by the 
exor. & trustee & the income thereof 
be paid to the Winnipepr Foundation 
to bo used by it in the support & 
maintonaneo & for the puriJoso of the 
followins^ charities “ carrying on work 
for the sa k & poor In the CUty of Win- 
nipeg & the vicinity thereof & being 
tiu5 ... & the llomo for Fallen 
Girls.” No question arose with respect 
to any of the institutions named excjept 
the ” Home for Fallen Girls.” There 
was neither when the will was made nor 
at the testator’s death any institution 
in Winnipeg or its vicinity of that 
name. But four institutions in Win- 
nipeg did charitalile work in earing for 
girls who came within the ordinary 
moaning of the term ” fallen ” 
Held : testatrix appeared to have been 
thinking of the special & particular 
charitable work which in fact was 
being carried on by each of the various 
institutions named in the will, & that 
view negatived a suggestion that she 
intended to assist the church of which, 
on the evidence, she was an active 
member in meeting its contributions or 
Uabilitios to the Joint work carried on 
by it (the Church of England) & tho 
United Church of Canada In maintain- 
ing an institution known at tJi© time 
of the making of the will as the Church 
Home for Girls but which had later 
changed its name. The cy-prAs 
dootrme should bo applied & the gift 
in question should be held Intended for 
the benefit of the .charitable work for 


fallen girls carried on by four institu- 
tions. — He Gilrov Estate, rii)30J 3 
W. W. R, 620 ; [1937 1 1 D. L. R. 1 42.— 

CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 
C. (b), 

td. Hostel ceasing to exist — Work 
of hostel undertaken hy OovemmerU — 
No general charUable inienfion.l — He 
Fitzgibbon (1922), 09 D. L. R. 524 ; 
51 O. L. R. 600.-— CAN. 

se. Surplus held for similar purposes. ] 
— Where a charitable object comes to 
an end oontributions raised do not 
belong to the donors but are held for 
similar charitable purposes. — Halifax 
School for Blind v, Attorney- 
General, [1935] 2 D. L. R. 347.— CAN. 

PART IV. SECT. 2. SUB-SECT. 2.— 
C. (d). 

Bk. Lack of applicants.] — Testator 
bequeathed a sum of money to trustees 
for the purpose of founding a bursary 
to be granted by them ** to any 
deserving young man, being a native 
of D., attending college in the prospect 
of becoming a minister of the Estab- 
lished Church of Scotland, or as a 
missionary.” The trustees received 
payment of the bequest in 1838. In 
1907 they presented a petition In which 
they stated that, although full pub- 
licity had been jpriven to the bursary by 
advertisement « by intimation In the 
local schools, no application for it had 
ever been niado, & craved the ct. to 
empower them, failing applioatlo^n 
from natives of Dunbar, to grant the 
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bursary to otherwise qualified appets. 
bom in the Presbytery of Dunbar, or 
falling such appets. to otherwiise quali- 
fied appets. without conditions as to 
nativity. The ct. granted the petition, 
—Re Borland, 11908) S. C. 852.— 
SCOT. 


sf. .) — Testator, having erected 

six houses for the residence of six 
widows who bad been the wives of 
persons who had resided for five years 
on the F. estates, demised to trustees 
a yearly i*eutc, barge of £70 a year, 
charged on the townlond of D., & 
directed them to apply the sum of £10 
a year in repairing & improving the 
six houses, & to pay the remaining 
sum of £60 a year in six equal shares 
of £10 eiich to such six widows during 
their widowhood. He further directed 
that the person or persons seized of his 
real estt).!^ under the limitations in Ms 
will should have the solo & exclusive 
control of this charity, A' should not 
be Huhje<)t to the control of the Comrs. 
of Charitable Donations Bequests 
or any other persons, but should have 
full power & authority when the houses 
should become vnicaiit to select such 
widows qualified as already stated to 
inhabit the bouses & 
annual pension provided. Foi 
years past there had been a la^^ 
qualified appets., & since 191.3 only 
two of them had beOn oociipled r — 
Held: the tnist was not chari1>able. — 
A.-G. V. Forde, [19321 N.. I. 1. — IR. 

8g. iHspersdl of congregation.}^A 
church & a manse were held by trustees 
” for the congregation of United 
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1418a. Lack of applicants.] — Philipps o. 

[1982] W. N. 100 ; 173 L. T. Jo. 320. 

1418b. Trust for Bishoprics in connection with 
Church of England — Bishopric at Cape Town — 
Church in South Africa not part of Church of 
England.] — Re Coix)nial Bishopbics Fund, 
1841, No. 981d, ante. 

1423. Add. Annotation : — Refd. Re Gaxdner’s Will 
Tinists, Bouchei* v. Horn, [1986] 3 All E. B. 
938. 

1424. Add, Annotation : — Refd. JKe Chapman, 
Hales V. A.-G., [1922] 2 Oh. 479. 

1424a. Alternative non-charltable gift.] 

— Testatrix by her will appointed an exor., 
A: after giving various pecuniary legacies, 
including two for charitable purposes, ^ 
£100 to her exor., she left in blank the name 
of her residuary legatee. By a codicil testatrix 
desired that her residue should be applied 
for charitable purposes as I may in writing 
direct, or to be retained by my exor. for 
such objects A; such purposes as he may in 
his discretion select, &; to be at his own 
disposal.*’ She left no written directions as 
to the charities to be benefited : — Held : (1) 
no good charitable trust was declared, the 
exor. having a discretion to devote the 
residue to objects & purposes other than 
charitable ; (2) the trust for those objects & 
purposes was too indefinite for the ct. to 
execute, & there being no direct gift to the 
exor., the added words “to be at his own 
disposal ” were not sufficient to enable the 
ct. to hold that the exor. took the residue 
beneficially, & he held it as trustee for the 
next of kin. — Be Chapman, Hajlbs v. A.-G., 
[1922] 2 Oh. 479 ; 91 L. J. Ch. 627 ; 127 
L. T. 016 ; 66 Sol. Jo. 522, C. A, 

See, also. No. 841a, 

1430. Add,. Annotaiion : — Refd. Re Gardner’s Will 


Trusts, Boucher v, Horn, [1936] 8 All B. R. 
938. 

1431 . Add. Annotation : — A s fo ( 1 ) Consd. Re Cammeil, 
Public Trustee v, A.-G. (1926), 69 Sol. Jo. 346. 

1434. Add. Annotation : — ^Consd. Re Patten, West- 
minster Bank v. Carlyon, [1929] 2 Oh. 276. 

' 1444a. Fund tor erection of stained glass 

Surplus applied to additional stained glass 
windows.] — Be King, Kerb v, Bradley, No. 
8a, ante, 

1444b. Gift for restoration or maintenance of 
church.>—Testatrix bequeathed her residue 
“ to be used towards the restoration or main- 
tenance of ** a certain church : — Held : she 
intended that the residue should be used 
either for the restoration or maintenance of 
the church, or for both purposes, & that, there 
being a general charitable intention, any sur- 
plus must be applied cy-prie. — Re Robertson, 
CouN V, Chamberlin, [1930] 2 Ch. 71 ; 99 
L.J.Ch.284; 143 L. T. 36 ; 46 T. L. R. 276. 

1449a. Alternative non-charitable gift.] 

— Re Chapman, Hales v, A.-G., No. 1424a, 
ante, 

1453. Add, Annotaiion : — Refd. Re Monk, Giffen 
V. Wedd,[1927]2Ch. 197. 

1457a. Particular purpose completed — Result- 

ing trust of surplus.] — By his will, made in 
1876, testator gave £5,000 Consols to Cam- 
bridge University, to be transferred to the 
University if accepted “ upon trust to be 
applied for the express purpose of carrying 
on to completion & publication my Etymo- 
logical Dictionary of Anglicised Foreign 
Words & Phrases,” should the same be in- 
complete at the time of his decease, they 
applying the annual dividends towards the 
completing publishing of the dictionary. 
Testator constituted one of his oxors. resi- 
duary legatee & died in 1880, The University 


Oririnal Seceders presently worshipping 
In A. Square under the pastoral charge 
of the II ov. A. B/' Adherence to the 
principles oonttilned in a document 
known as the ** Testimony ” was 
declared in the trust deed to l>c a 
condition of the right of any Individual 
to remain a member of the congrega- 
tion. The congregiitlou had seceded 
on a question of doctrine from the 
^nod of the United Original Seoos8lt)n 
Onuroh. In 1878 the congregation, 
which had become reduced to fourteen 
individuaJa, ceased to worship together, 
the trustees let the property & 
accumulated the rents, in 1912 the 
lost of the trustees died & Ids testa- 
mentary trustees brought au action of 
muJtiplepoindJng for the disposal of 
the property & the accumulations of 
rent : — Rcld : falling the ostabJlsh- 
ment of a right to the property by any 
oongnegation of the United Original 
Seoeders, the tnist, being a tnist for 
public purposes, fell to be administered 
cy - prhs . — Andeksox’s Trustkes v. 
SOOTT, 119U] B, C. 942.— SCOT. 

PART IV. SECT. 2. SUB-SECT, 2.— D. 

0 1. .B— An association, which 

had managed an Institution for the 
education sc, training of destitute boys 
in an Industrial training ship. owiJ^ 
to change of circumstances, whereby 
It was no longer possible to carry on 
the Institution usefully, was wound up. 
A petition was presented to the ct. 
craving approval of a scheme for the 
funds to be transferred to nine trustees, 
of whom seven should be nominated 
by the existing executive committee, 
fit the remaining two by two local 


ehlpownera’ assoclatlonB, with power 
to assume new trustees from time to 
time, but vacancies among the trustees 
appointed by the shipowners^ assoeia- 
tlons to be filled by persons nominated 
by these bodies. The ct. sanctioned 
the scheme, being satisfied that in the 
particular circumstances of the case 
suffloient provision had been made in 
the constitution of the trust for the due 
administration of the funds in the 
future. — CnvDE Indurtbial Trainino 
Ship Absoon.. (19251 S. C. 676,— 8COT. 

ak. Persons eligible to act ac ad- 
niinifdraiors no longer available .] — 
I'rustees presented a petition In which 
they stated that the administration of 
a fund hod become unworkable 
through lack of effective maeWnory for 
carrying it on, as owing to a change in 
local conditions, persons eligible to act 
as administrators were no longer 
available, fic craved the ct. to authorise 
a transfer of the fund to a general 
trust having similar objects. The ot. 
authorised the transfer. — Rosyth 
Canadtan Pupfp Tbustbes, (19241 
S. C. 352.— SCOT. 

PART IV. SECT, 2. SUB-SECT. 2,— E. 

g I, Surplus applied to suc/t other 
pu rposes as sfumld he rieemed proper. 1— 
Where, after satisfying the prescribed 
objects of a certain chart ta ole trust, 
there remained a surplus income of 
the charitable fund which it was found 
to he impracticable to spend on the 
ohieots BO prescribed, the ct., at the 
suit of the Advocate-General of 
Bengal, at the relation of the Trooenrer 
tor Chtnltable Endowments, Sc with 
the consent of the author of the trust, 
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gave leave for the extension of the 
objects of the trust so os to apply the 
surplus to such other purposes as the 
ot. deemed proper upon the cyprls 
principle. — Advocate - General op 
Bengal v. Webb-Johnbon (1924). 
I. L. R. 62 Colo. 608.— IND. 

sn. Erection of church tower — Surplus 
applied to building Sunday school, 
Rowe fit Brown v. Public Tbustke, 
[1928] N. 2. L. R. 61.— N.2. 

PART rv. SECT. a. SUB-SECT. 3. 

sp. Administration of charity be- 
coming increasingly arduous dt dis- 
Cfturaging. 1 — It is not a legitimate 
ground for the application of the 
doctrine of cy-pris merely that the 
administration of a charity has become 
increasingly arduous fic discouraging 
In Its results. — Re Glasgow Domestic 
Training School, (1923) 8. C. 892. — 
SCOT. 

sr. Inexpedient to effect purpose.] — 
Where the Y.W.C.A. applied for leave 
to divert certain moneys procured by 
subscription for the purpose of 
building an extension to supply in- 
creased demand for accommodation 
In order to bo of greater service to the 
young girl ** : — Held: there was no 
gift except to do that which, under the 
circumstances, It is Inexpedient & un- 
necessary to elTeot now. Sc it was not 
within the principle of the cases In 
which the ct. executes a general pnr- 

E ose cy-prist 8c the ^plication should 
e refused. — Re Young Women’s 
Christian Assoon. Extension Cam- 
paign Txmo, (1934) 3 W. W. R. 49.— 
CAN. 
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accepted the bequest on the terms for the 

g urpose 6i>ecifiea, & published the dictionary 
1 1892. After all payments had been made 
in connection with the publication there 
remained over a surplus of £1,151 14s. lOd. 
Consols ^ £230 derived from income & sales 
of the dictionary. Upon a summons by the 
University asking how this surplus should 
be applied ; — HM : in the absence of any 
general charitable intention to be gathered 
from the terms of the bequest there was no 


room for the application of the doctrine of 
& there was a resulting trust for 
testator & those claiming under him of the 
surplus moneys . — Re Stanbx>rd, Cambridge 
University v, A.-G., [1924] 1 Ch. 73 ; 93 
L. J. Ch. 109 ; 130 L. T. 309 ; 40 T. L. E. 3 ; 
68 Sol. Jo. 69. 

A unotafions : — Pistd. Re Bobertaon, Colin v, Chamberlin, 
119301 2 Ch. 71. Eeld. Rr Monk, Olffen n. Wedd. 191371 

2 Ch. 197 ; lie Strickland’s Will Trusts National 
(luaranti^ & Suretyship Assocn., Ltd. v. Maidmcnt, [1936] 

3 All E. R. 1027. 


Part V. — ^Trust Property after Trust created. 


1480, Add, Annotation : — As to (2) Refd. Under- 
wood V. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 776. 

1508. Aid, Annoiatimi : — N.F. Nicholson v, Eng- 
land, [1926] 2 K. B. 93. 

1511. Add. Annoiniions : — Asia (2) Consd. Toates ' 
V. Toates, [1926] 2 K. B. 30. Reid. Re 
Blake, Re Minahan’s Petition of Right 
(1931), 100 L. J. Ch. 261. Generally, Refd. 
I. R. Comrs. v. Soc. for Relief of Widows &; 
Orphans of Medical Men, I. R. Comrs. v. 
Medical Charitable Soc. for West Riding of 
Yorkshire (1926), 136 L. T. 60. 

1532a. Settled Land Act, 1926 (c. 18), ss. 29, 

94.] — The trust deed of a charity placed the 
entire management & control of its property, 
which, whether land or investments, was all 
revenue, in the hands of a sole trustee, in 
whom it was vested with full power to seU 
k, give receipts for the purchase-money : — 
Held: (1) the trustee could sell the land 
under his trust deed k give a receipt for the 
purchase-money without resorting to his 
life tenant powers xmder sect. 29 of the above 
Act at all ; (2) in any case the proceeds of 
sale would remain revenue k would not 
become capital money arising under the Act ; 


(3) sect, 94 (1) had no a^lication. — Re 
Booth k Southend-on-Sea Estates Co.’s 
Contract, [1927] 1 Ch. 579 ; 96 L. J. Ch. 
272 ; 43 T. L. R. 334 ; euh nom. Booth v, 
Southend-on-Sea Estate Co.’s Contract, 
1.37 L. T. 122. 

1645. Add, Annotation : — As to (2) Consd. Re 
Child Villiers’ Appln., Villiers v, A.-G., 
[1922] 1 Oh. 394. 

1649. Add. Annotations : — As to (1) Consd. I. E. 
Comrs. V. Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas. 154. As to (2) Refd. Re 
Child Villiers’ Appln., Villiers v, A.-G., [1922] 
1 Ch. 894 ; Re Booth & Southend-on-Sea 
Estates Co.’s Contract, [1927] 1 Ch. 579. 

1695. Add, Annotation : — Refd. Re Smith, Public 
Trustee v. Smith (1931), 100 L. J. Ch. 409. 

Id09a. Not decreed,] — Sombrviixe v. Chap- 

man (1779), 1 Bro. C. C. 61 ; 28 E. E. 986. 
AnnotaH&na : — Ezpld. A.-G. v, St. John*e HoRpltal. Bath 
(1866), 1 Ch. App. 92. Refd. Browne v, Tiffho (1834), 2 
a. & Fin. 396. 

1670. Add, Annotation : — Generally, Retd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban k Harrow Ro^ Permanent Bldg. 
Soc. (1921), 91 L. J. Ch. 74. 


Part VII. — ^Trustees. 

1847, Add, Annotation: — Refd. Re How, How v. I 1870a, Powers under Settled Land Act, 1925 (c. 18), 
How, [1930] 1 Ch. 66. I s. 29 — Powers of sale under sects, 29, 94.] — 


part V. sect, 1, SUB-SECT. 1. 

•a. Interest payable to beneficiary — 
Whether erdUlea to corpus .} — A testator 
by his will appointed trustees, provid- 
ing for the appointment of new trustees 
in place of those dying, etc., & gave 
them his residuary estate in trust to 
convert into money Sc stand possessed 
of all moneys in trust for certain uses 
k puri^oses, including, as to 820,000, 
to Invest it & pay the net annual 
interest & income therefrom to his 
sister for life if remaining unmarried, 
& frPm Sc after her death or marriage 
to keep invested said sum Sc ** pay & 
apply the net annual interest Sc in- 
come thereof,” one-half to applt,, 
a charitable institution (incorporated 
by statute), “to be used for the 
general purposes of that institution,” Sc, 
as to another 120,000, to invest It 
k pay & apply the net annual interest 
k Inoome thereof for the benefit of a 
certain church, k should {inter alia) 
said church cease to exist or ohange 
its adherence, “ then k thereafter ” to 
“ annually pay over the whole of the 
net annual interest k inoome ” of eald 


sum to applt. “ to be used for the 

f eneral purposes of that institution.” 

n events which occurred since 
testator’s death, applt. became entitled 
to said gifts in its favoiir. It claimed 
the right, as solo beneficiary of the 
income, to receive from the trustees 
the corpus (one-half k the whole 
respectively) of said sums : — Held : 
applt. was not entitled to receive the 
corpus. — Hai,ifax School for the 
Blind v, Chipman, [1937] S. C. R. 
198.-— CAN. 

PART V. SECT. 1. SUB-SECT. 4. 
1502 Hi. Whether charUies MoUhin 
Real property lAmitaiion Act, 1833 

'“) — Kxp , ; 

Drakx!*r Estate, fl909j i I. R. 136, 
140.— -IR. 

PART V. SECT. 3, SUB-SECT. 6. 

1660 I. WheM sanctioned by court .] — 
When land is held upon a charitable 
trust, which contemplates its per- 
manent retention, k there is no 
express power to mtgo. the land, the 
ot. will not give its sanction to a 

76 


mtgo. unless satisfied that a mtge. 
will be not merely beneficial, but is 
nooeBsary for the carrying into effect 
of the trust. Business expediency is 
Insuiliolent. — Re Hughes, Thoiinton r. 
Ohurch of England Trusts Corpn. 
(Melbourne Diocese) (1930), 41 

Argus L. R. 19.— AUS. 


8C. Departure from trust — Whether 
motioned.] — The ct. wilJ not aiitiiorLsc 
departure from the terms of a cii/irit- 
ble trust by way of mtge. of the trust 
remises, uiiIoks the performance of 
lie trust as oricrinally creat^sl has 
eoonie impossible otherwisfi. He 
tUOH*^'^, TnoRNTo.v V. Melrournk 
IIIUTICH OF RNOLANI) TRUST.S CORPN., 
in.,,, tr I — AIJS- 


PART VII. SECT. 2, SUB-SECT, 2. 
»l. rou}cr of appointino 8 ua 
tie apprehenmon of 
poroer of resoocation .] — 

)wer is given to a trustee to appoint 
8 fluccessor ” at his death ” ibr a 
ibllo charitable trust, there shoula, 
the appointment is made inter eieoe 
take eileot at once, he proof ot dr- 



Oases 1870a—2l54a. SKausH akd Empire Digest Supplement. 


Ee Booth & Southbnd-on-Sba Bstatbs 
Oo.’s OONTRACJT, No. 1632a, ante. 

1870b. To what trusts applicable — Public 

trusts — Trust of society within Literary & 
Scientific Institutions Act, 1854 (c. 112).] — 
Trusts of land belonging to an unincorporated 
society, confined to members paying an 
annual subscription, & the object of which is 
the encouragement of literature, science & 
art, & which comes • within Literary & 
Scientific Institutions Act, 1854 (c. 112), 


are pubHo trusts ” within Settled Land 
Act, 1926 (c. 18), s. 29, & the trustees, 
appointed by deed since 1926, have the 
powers conferred on them by that sect . — Re 
Oi^EJVBLAND Literary & Philosophical 
8ocikty*8 Land, Bolchow Laughton, 
[1981] 2 Ch. 247; 100 L. J. Ch. 363; 145 
L. T. 486. 

1938. Add. Annotation : — Refd. Keren Kayemeth 
Le Jisroel, Ltd. v. I. K. Comrs., [1931] 2 
K. B. 465. 


Part IX. — Jurisdiction over Charities. 


1980a. — — Gift ** unto my country 

England.”] — Re Smith, Public Trustee v . 
Smith, No. 217c, ante. 

1981. Add. AnnoicUion : — Refd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 163. 

1998. Add. Annotation : — Refd. Re King, Kerr v. 
Bradley, [1923] 1 Oh. 243. 

2001. Add. Annotatioji : — Consd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 163. 

2016. Add. Annotation : — Refd. R. v. All Souls 
College, Oxford (1681), Skin. 13. 

2019a. — ■ — .]"T~If the visitor of a college 

refuse to exercise his visitatorial power by 
hearing an appeal, the Ct. of Queen’s Bench 
will grant a mandamus to set him in motion, 
but cannot afterwards review his decision. 

A fellow of King’s College, Cambridge, had 
been expelled the college & deprived of his 
fellowship, by the provost & fellows, upon 
a charge of fraud Sl perjury, the proceedings 
being conducted partly in the absence of 
the accused, & the charge being alone sup- 
ported by a comparison of his letters with 
an answer which he had filed in a suit in 
Chancery. Upon appeal to the visitor, the 
decision of the provost & fellows was affirmed ; 
— Held : the ct. had no power to grant a 
mandamus to restore to the fellowship. — 
Bx p. Duller (1865), 25 L. T. O. S. 102 ; 1 
Jur. N. S. 709 ; 3 W. R. 447 ; 3 C. L. R. 
1158. 

2026. Add. Annotation : — Refd. R. v. Stepney 
Corpn., Ex p. Walker & Sons (1932), 102 
L. J. K. B. 113. 

2041. After this case add : — 

.] — See^ now, S. C. J. (Consolidation) Act, 

1925 (c. 49), 8. 19 (6). 

2111a. S. P. Ex p. Bullar (1867), 28 L. T. O. S. 
269 J 21 J. P. Jo. 84. 

2137. For the existing paragraph substitute the 
following paragraph ; — 

Not exempt — Gift of land to mixed charity at 
date of determination of question by com- 


missioner — Not mixed charity at time of 
donation.] — In order that a donation or be- 
quest may come within the provision in 
1853 Act, B. 62, exempting from the juris- 
diction or control of the Charity Comrs a 
donation or bequest made to a “ mixed 
charity ” — i.e. a charity maintained partly 
by voluntary subscriptions &> partly by 
income from endowment— it must be a 
donation or bequest to a charity which is 
already, at the date of gift, a mixed charity. 
It is not sufficient to bring the donation or 
bequest within the exemption for the charity 
to become a mixed charity between the date 
of gift <fe the determination by the ct. of the 
question of exemption. 

Land within the registered area was con- 
veyed to a charity which at the time, although 
possessed of other income-bearing land, was 
not also maintained by any voluntary sub- 
scriptions. After the application for regis- 
tration & pending the determination of the 
question of exemption by the ct., voluntary 
subscriptions were received & the charity 
became a mixed charity : — Held : the land 
not having been given to a charity which at 
the date of gift was a mixed charity, was not 
exempt from the jurisdiction or control of 
the Charity Comrs., & a restriction must be 
entered on the register against a disposition 
of the land without their consent. — Re Child 
VtLUERs’ Arpijcation, Villieks V. A.-G., 
[1922] 1 Ch. 394 ; 91 L. J. Ch. 473 ; 126 L. T. 
555 ; 38 T. L. R. 291 ; 66 Sol. Jo. 266, C. A. 

Annotation : — Apld. Re ShaKespeare Memorial Trust, Lytton 
V. A.-G., [1923] 2 Ch. 398. 

2146a. Land purchased out of donation — 

Donation before first annual subscription.] — 

Be Shakespeare Memorial Trust, Lytton 
(Earl) v. A.-G., No. 73a, ante. 

2154. Add. Annotation : — Consd. Re Diptford 
Parish Ijands, [1934] Ch. 151, 

2154a. Time for appeal.] — (1) On an appeal, by 
leave of the A.-G., from an order of the 
Charity Comrs. establishing a scheme for the 


onmBtanoe(>i showtog that the appointor 
had reasonable apprehension of his 
death. Sc It Is always subject to the 
condition that, U the appointor 
recoyere, the b^sfer Is not to operate ; 
& even if the power of revocation Is 
not eirpreesly reserved in the deed, such 
a deed should always be deemed to be 
subject to a power of revocation by 
implication. — Obookaunoa Mudaijar 
v, Dcbaiswami Mtjpaliab (1927 )» 
1. L. R. 5J Mad. 720.— mo. 


PART IX. SECT. 8, SUB-SECT. 1. 
sd. Effect of Church of England Trust 


Property Act, 1917, a. 32.]— Although 
by reason of the wide powers conferred 
^on Synod by sect. 82 of Church of 
England Trust Property Act, 1917, in 
respect to the variation of trusts, it 
is improbable that the Ot. of Equity 
will continue to exercise its cy-pr^s 
iurlsdiotion In respect to charitable 
trusts coming within the operation of 
that Act, nevertheless the <it. has 
jurisdiotion to entertain informations 
the object of which is to complain of 
breaches of such trusts Sc to administer 
the same. Sc will not decline to exercise 
such, jurisdiction except for good cause 
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shown. — A.-G. v. Churoh of England 
l^opBRTT Trust Dioobbs of Sydney 
(1933), 34 S. H. N. S. W. 36 ; 50 N. 8. W. 
W, N. 241.— AUS. 


PART DC. SECT. 3, SUB-SECT. 2, 


«v. Enforcemtmi of provision for 
schism .) — When property is given in 
trust for A.. B. Sc 0., etc., forming an 
association for fraternal Sc. benevolent 


purposes, if the instrument provides 
for the case ot a schism then the ot. 
will act upon It.— -L indbat v. Empy 
C^ ta.) (1915), 32 W. L. R. 246; 9 
W. W. R. 82 : 28 D. L. R. 877,— CAN. 



V6L VlIL’-flharities. Casas 2154a*--84S8a. 


admiiii6tjp«.tion of oharities, the petition to the 
ct. must under Charitable Trusts Act^ 1800 
(c. 136), s. 8, be presented within three 
calendar months next “ after the definitive 
publication of the order,” which is effected 
under sect. 7 of the Act by affixing a copy of 
the order when made in some convenient 
place within the parish or in the district to 
which the charity is applicable such as on the 
church door, & an appeal presented more 


than three months after the date when the 
order is first so affixed is out of time. 

(2) A petition for appeal, to be presented 
under Charitable Trusts Act, 1869 (c. 110)* 
s. 11, under the hand of applt,, may be signed 
by the applt. ’s solicitor or other duly 
authorised agent . — Re Diptford Parish 
Lands, [1934] Ch. 1.51 ; 103 L. J. Ch. 145. 

2154<b. Petition for appeal — Signature.] — Re Dipt- 
ford Parish Lands, No. 2154a, ante. 


Part X. — Practice. 


2177a. Action to restrain exclusion from 

management of non-pro vlded school.] — Where 
an action was begun which claimed an in- 
junction restraining defts. from excluding 
pltf. from the meetings of the managers of a 
non-provided school, who had been appointed 
in pursuance of an order made by the Board 
of Education under Education Act, 1902 
(c. 42), s. 11 (8), & damages, & where the 
management of such non-provided school had 
been originally established by a trust deed, 
the action was not allowed to proceed until, 
in pursuance of Charitable Trusts Act, 1853 
(c. 137), 8. 17, Sc Orders in Council made 
under Board of Education Act, 1899 (c. 33), 
s. 2 (2), a certificate from the Board as 
exercising with regard to educational charities 
the jurisdiction formerly exercised by the 
Charity Comrs. had been obtained. — Faxconer 
f;. Stearn, [1932] 1 Ch. 509; 101 L. J. Ch. 
231, 232 ; 146 L. T. 461 ; 30 L. G. R. 187. 

2224. A dd. Annotation : — Retd. Key v» Baatin, 
[1925] 1 K. B. 050. 

222Ta. Bequests to Irish parishes.] — Re Love, 
Naper V. Barlow, [1932] W. N. 17; 173 
L. T. Jo. 116; 73 L. Jo. 168. 

2246a. Bequests to Irish parishes — Attorney- 

General of the Irish Free State not proper 
party.] — Re Love, Naper v. Barlow, [1932] 
W. N. 17 ; 173 L. T. Jo. 116 ; 73 L. Jo. 168. 

2252. Add. Annotation : — Refd. Key v. Bastin, 
[1925] 1 K. B. 650. 

2271. Add. Annotation : — Refd, Re How, How v. 
How, [1930] 1 Ch. 66. 

2283. Add. Annotation : — Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

2289a. Trust to establish Home of Rest — 

Reference to decide whether practicable,] — Re 
James, Grenfell v. Hamilton, No. 47c, ante, 

2830a. .] — An information was filed in the 

year 1821 against the trustee of a grammar 
school founded in the reign of Edward VI., 
praying that a new scheme might be approved 
of for the management of the school. Pend- 
ing these proceedings, the trustees, in the year 
1838, themselves made new regulations for 
the school, to which the usher, who was 
appointed previously to the filing of the 
information, was ordered to conform. The 
usher refused to be bound by such new regula- 
tions, Sc was consequently dismissed* Sc now 
presented a petition under Charities Pro- 
cedure Act, 1812 (c. 101), alleging that the 
trustees of the school had no power to alter 
the rules, Sc praying that he might be re- 
instated : — Held : the ct. had no power. 


except under an information, to decide 
whether the trustees had power to alter the 
regulations of the school. Petition dis- 
missed, with costs. — A.-G. v. East Retford 
Grammar School (1848), 17 L. J. Ch. 450. 


2330b. Matters relating to constitution of charity.] 
— A.-G. V. Bristol Corpn., Rx p. Goodenough, 
No. 2346a, post. 


2346a. After decree.] — After a decree 

had been made, in a suit by information Sc 
bill, for the general administration of a 
charity, one of the objects of which was a 
free grammar school, the master of the school, 
who was not a party to the suit, presented a 
petition in it, with the sanction of the A.-G., 
stating that, in 1832, which was five years 
before the decree was made, defts., the 
trustees of the charity, unlawfully removed 
him from his office, Sc praying to be paid the 
arrears of his salaiy : — Held : (1) the petition 
could not be entertained, because it was 
presented by a person who was not a party 
to the suit, & involved an important question 
between the petitioner Sc the trustees, which 
was not raised at the hearing of the suit ; 
(2) the ct. would not have had jurisdiction 
to determine the question, if the petition had 
been presented under Charities Procedure 
Act, 1812 (c. 101), but that a new suit must 
be instituted. 

(3) Where the rule laid down for the 
management of a charity is clear, Sc the only 
question is whether the parties have acted 
according to that rule or not, that is a ques- 
tion which may be determined on petition. 
But, where the question has reference to the 
original constitution of the charity, as, for 
instance, whether certain persons called 
governors or trustees, have a certain 
authority, that is a question touching the 
original constitution of the charity, which 
can be decided only on information (Shau- 
WELL, V.-O.). — A.-G. V. Bristol Corpn., Ex p. 
Goodenough (1845), 14 Sim. 648 ; 14 

L. J. Oh. 457 ; 6 L. T. O. S. 533 ; 60 E. K. 
610. 


2853a. Not petition for payment out of funds 

In court of money for completion of purchase 
of land.] — Ex p. St. Bartholomew’s 
Hospital (Governors) (1928), 72 Sol. Jo. 
225, 


2414a. Order for payment of legacy to trustee — 
Undertaking to render accounts to Attorney- 
General.!-— Reddish, Penton v. Waters, 
[1934] W. N. 198; 178 L. T. Jo. 329. 


142Sa. 


W. N. 100 ; 173 L. T, Jo. 320. 


-.] — Philipps v. A.-G., [1932] 


77 
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24M» After this case add : — 

.] — See^noWfS. 0. J. (Oonsolidatioa) Act 

1926 (c. 49), s. 19 (6). 

2537. Add* Annotation : — Reid* Be Monk, diffen 
V. Wedd, £1927] 2 Oh. 197. 


2662a. Application to ascertain whether cy*-pres 
doctrine applicable .] — Be Lawton, Gartsidb 
V, A.-G., No. 1252c, ante* 

2676. Add. Annotation : — Held. Be Monk, Gillen 
V. Wedd, £1927] 2 Oh. 197. 


CHATTEL MORTGAGES. 

See Bills of Sale. 


CHEAT. 

See Criminal Law. 


CHECKWEIGHER. 

See Mines. 


CHEESE. 

See Food and Drugs. 


CHIMNEY. 

See Easements ; Nuisance. 


CHIMNEY SWEEP. 

.Sec M aster and Servant; Trade. 
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VoL Vm. Cases 7—27, 


CH08E8 IN ACTION. 


Part I. — In General. 


7. Add. Annotation : — ReM. Ee Sandiford (No. 
2), Italo-Canadian Corpn., Ltd. v. Sandiford, 
[1936] W. N. 158. 

12a. Rentcharge — Arrears of.] — Saxway v. Sax- 
way (1770), 2 Dick. 434; Amb. 692 ; 21 
E. R. 338. 

18. Add. Annotatiohe: — Dlstd. Baker v. Archer- 
Shee, [1927] A. 0. 844; A.-G. v. Belilios, 
[1928] 1 K. B. 798. Refd. New York Insce. 
V, Public TiTistee, [1924] 2 Ch. 101 ; Brassard 
V. Smith, [1926] A. C. 371 ; Herbert v. I. R. 
Comrs., I, R. Comrs. v. Herbert (1925), 9 
Tax Cas. 593 ; Daw v. 1. R. Comi's., Dufif 
Dunbar v. I. R. Comrs. (1928), 14 Tax Cas. 58. 

19. After this case add ‘‘ Patent.] — See Patents.” 

20. Add. Annotations : — Dbtd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
Refd. New York Life Insce. v. Public Trustee, 
[1924] 1 Ch. 15. 

21. Add. Citations : — Favorke v. Steinkopfp, 
[1922] 1 Ch. 174 ; mib nom. Re Steinkoppf, 
Favorke v. Steinkopfp, 91 L. J. Ch. 166 ; 
120 L. T. 697. 

21a. .] — In Feb. 1912, thi'eo parcels of 

goods were shipped in a British steamship 
from Baltimore for Hamburg. The ship 
sailed & was never heard of again. The goods 
were insured with M., who were German 
nationals carrying on business in New York. 
The assured claimed against M., & some time 
before Nov. 1918, were paid by M. for a total 
loss ; whereupon the bills of lading were 
handed over to M. by the assured. Actions 
on the contract of carriage against the ship- 
owners were commenced in England for the 
benefit of M. & other insurers by the owners 
of the goods & damages were recovered, of 
which the sum of £4,538, being that portion 
which corresponded v;ith M.*s share in the 
insurance, was claimed by deft, to be subject 
in his hands to the charge created by the 
Treaty of Peace Order, 1919. On Nov. 18, 
1918, after the outbreak of war between the 
United States & Germany & after proceedings 
had been commenced in England, pltf., in 
pursuance of the American Trading with the 
Enemy Act, 1917, & executive Orders made 
thereunder, made a demand upon M., the 
effect of which was to vest in him as Alien 
Property Custodian all the pr^erty, rights, 
claims & assets of M. within the tJnited States. 
In an action by pltf. claiming payment by 
deft, of the said sum of £4,538, so recovered 
by M. & in the hands of deft, as Administrator 
of German Property: — Held: (1) on the 
crucial date, Nov. 18, 1918, M. had by subro- 
gation aneqmtable interest as against the 
owners of the goods in the right of action 


which those owners had for the loss of their 
goods to the extent that was necessary to 
recoup to M. the amount paid on the policies 
of insurance ; (2) that right of action came 
within the general rule that choses in action 
must be taken to be situate in the country 
where they are properly enforceable ; (3) not- 
withstanding the fact that the bills of lading 
& other documents relating to the claim 
against the shipowners were at the material 
time in the hands of pltf. in the United States 
as Adien Property Custodian, the situs of the 
right of action was in England, & therefore 
the sum recovered for M. therein passed to 
deft. A not to pltf. — Sutherland v. German 
Property Administrator, [1934] 1 K. B, 
423 ; 103 L. J. K. B. 244 ; 150 L. T. 247 
50 T. L. R. 107, C. A. 

23. Add. Annotations ; — Consd. Royal Triist Co. 
t\ A.-G. for Alberta (1929), 46 T. L. R. 25; 
English, Scottish & Australian Bank, Ltd. t?, 
I. ft. Comrs. (1931), 48 T. L. R. 170. Refd. 
New York Life Ince, v. Public Trustee 
(1924), 93 L. J. Ch. 449; Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669, 

24. Add. Annotations : — Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B, 669. 
Refd. New York Life Insce. v. Public Trustee 
(1924), 93 L. J. Ch. 449. 

25. Add. Annotations .•--Apld. New York Life 
Insce. V. Public Trustee, [1924] 2 Oh. 101 ; 
Richardson v. Richardson, [1927] P. 228. 
Consd. Alberta Provincial Treasurer v. Kerr, 
[1933] A. 0. 710. Refd. English, Scottish &; 
Australian Bank, Ltd. r. I. li. Comi*s. (1931), 
48 T. L, R. 170 ; Re Russian Bank for Foreign 
Trade, [1933] Ch. 746. 

28. Add. Anriotation : — Overd. English, Scottish 
& Australian Bank, Ltd. v. I. R. Comrs. 
(1931), 48 T. L. R. 170. 

26a. .] — ^An agreement for the sale, among 

other things, of simple contract debts owed 
^ debtors resident out of the United 
Kingdom is exempt from stamp duty in 
respect of such debts on the ground that they 
are “ property locallj^ situate out of the 
United Kingdom ” within the exception in 
Stamp Act, 1891 (c. 39), s. 69 (1). — English, 
Scottish & Austraijan Bank, Ltd. v. 
Inland Revenue Comrs., [1932] A. C. 238 ; 
101 L. J. K. B. 193 ; 146 L. T. 330 ; 48 
T. L. R. 170. 

Annotation: — Refd. Be Russian Bank for Forelgm Trade, 
[1933] Oh. 746. 

27. Add. Annotations : — As to (1) Consd. Favorke 
V. Steinkopff, [1922] 1 Oh. 174. As to (2) 
Refd. Favorke v. Steinkopff, [1922] 1 Ch. 174. 


PART I, SECT. 1, SUBJECT. 8. 
d. Add ** rmsd. 17 O. B. 674.** 

B. Add ** revsd. in pairt 4 A B. 267.” 


PART 1. SECT. 2. 

27 1. Residence of deb^.}^Ex»n. & 
one S. were both reiikLent In Sc eiihjeotfi 


of the Indore State. Resp. carried 
on business as a conunlssion agent at 
Indore, also at Bombay, his head office 
being at Indore. S. had dealings with 
resp. through both offices, a separate 
account being kept at each. On Apr. 1 7 , 
1924, a sum of nearly two lakhs was 
owing by resp. to 8. on the Bombay 
aooount; the Indore account was about 
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even. On that date a notice was 
served cm resp. by order of the Indore 
Govt, requiring him to pay to It the 
sum owing to S. on the Bombay 
account. The debt was accordingly 
transferred to the Indore aooount 
without the consent of S., &ott May 16, 
1924, was credited to the ruler of 
Indore. On May X6, 1924, applta. 



Cases 87a— 27b. English and Empiee Digest Supplement. 


27a. Assigrnment executed abroad — Of debt payable 
In England.] — 0., being domiciled in Guate- 
mala, deposited a sum of money with a bank 
in London. Subsequently he, being then in 
Guatemala, assigned in writing by way of 
gift the money so lying to his credit at the 
bank to N., who was also domiciled in 
Guatemala, & written notice of that assign- 
ment was given to the bank. It was not 
disputed that if the effect of that assignment 
had had to be decided by EngUsh law it 
would have been held good. By the law of 
Guatemala an assignment of money made 
without consideration is void, unless made by 
a document executed before a notary on 
stamped paper, Sc signed by both parties ; 
Sc by the same law an infant cannot accept 
a voluntary assignment himself, it must be 
made to & accepted by a legal representative 
appointed by a judge on the infant*s behalf. 
The assignment was on unstamped paper, 
was not executed before a notary, Sc was not 
signed by N. At the time of the assignment 
N. was an infant Sc no legal representative 
had been appointed. The money lying in 
the bank having been claimed both by the 
republic of Guatemala & by N. the bankers 
interpleaded. In an action to determine 
the issue between the two claimants : — 
Held : the validity of the assignment to N. 
must be determined by the law of Guatemala, 
Sc was therefore bad : 

{Per Bankes, L.J.) upon the groimd that, 
as the republic Sc N. were both domiciled Sc 
resident in Guatemala at the date of their 
respective assignments, Sc as the English 
depositary claimed no interest in the fund, the 
question which, if either, of the two claimants 
was entitled to it must be determined by the 
law of their domicil Sc residence, Sc not by 
that of this country ; 

{Per ScuuT^roN Sc Lawrence, L.JJ.) upon 
the ground that the question of a person’s 
capacity to take an assignment of personal 
property is to be governed either by the law 
of his domicil, or by that of the country 
where the assignment takes place, Sc that, as 
in tliis case the country of N.’s domicil Sc 
that of the assignment to him were the same, 
it was immaterial to inquire which, had they 
been different, ought to prevail ; but from 
either point of view N. was incapable, by 
reason of his infancy, of receiving the 
donation ; 

{Per Hcruiton, L.J.) on the further ground 
that by reason of non-compliance with the 
formalities relating to stamp, notary, etc., 
the assignment was, both by the law of the 
place where it was made, Sc by that of the 
domicil of the parties to it, not merely 
inadmissible in evidence but void ; 

{Per Lawrence, L.J.). As the contract of 
deposit was made in England, Sc the money 
was repayable in England where the bank 
was domiciled, Sc was recoverable in England, 
it was an English debt having a local situation 
in this country, Sc accordingly the validity of 
the assipiment, as distinguished from that 
of a contract to assign, must be governed by 


the lex lod rei eitm^ Sc not by the law of the 
country where the assignor Sc assignee were 
domiciled, or where the assignment took 
place. Consequently if non-compliance with 
the required formalities had been the only 
objection he would have held the assignment 
good, — Republic A de Guatemala u. Nunez, 
[1927] 1 K. B. 609 ; 96 L. J. K. B. 441 ; 136 
L. T. 743 ; 43 T, L. B. 187 ; 71 Sol. Jo. 35, 
0. A. 

Annotaiions : — FoUd. Be Anzianl, Herbert v. ChristopherBon, 
^930n Ch. 407. R^d. Richardson v. Riohardson, [1927] 


27b. Exercise of power of appointment over 

sum In England.] — ^An assignment, executed 
in a foreign jurisdiction by a person there 
domiciled, of a chose in action locally situate 
(so far as a chose in action can be) in Eng- 
land, is void if the assignment is void on 
grounds of substance according to the local 
law. 

A document executed abroad in exercise of 
powers of appointment conferred by settle- 
ments executed in accordance with English 
law. Sc expressed to be intended to operate 
both as an assignment & as a will, may take 
effect as a conveyance inter vivos of the pro- 
perty bf the person executing it. 

Upon the marriage of testatrix, who was 
born in Italy, to an Italian, two settlements 
of property belonging to her, hereinafter 
respectively called the “ A ” settlement Sc 
the “ B ” settlement, were executed. The 
“ A ” settlement comprised proceeds of sale 
of English freeholds conveyed to the settle- 
ment trustees on trust for sale, Sc invest- 
ments Sc other moneys, the whole fund being 
settled on trust to pay to the husband during 
the joint lives of himself Sc testatrix, £600 a 
year, & subject thereto to pay the annual 
income to testatrix for life without power of 
anticipation, &, after her death, to raise 
£60,000, as she should by deed or will 
appoint & pay the sum so raised to such 
persons as she should appoint. The “ B ” 
settlement comprised certain freeholds Sc 
certain moneys which were settled on trust 
to pay the income to testatrix for life, Sc 
after her death as she should appoint. Both 
were English in language Sc form, & the 
trustees were resident in the United Kingdom. 
By a deed of Dec. 10, 1906, to which her 
husband Sc the trustees of the “ A ” settle- 
ment were parties, testatrix appointed that 
the residue of the £60.000, which she then had 
power to appoint under the “ A ” settlement 
should be charged upon Sc raised out of the 
property subject to that settlement. Sc, after 
her death, should be held in trust for her 
absolutely as her separate estate. By a deed 
of May 23, 1912, between herself, her husband. 
Sc the “ B ” settlement trustees, testatrix 
appointed that, after her death. Sc, until then, 
subject to ber life interest, the propeity com- 

E rised in the “ B ” settlement should be held 
y the trustees upon trust to pay sums which 
she or her husband should become liable to 
pay to them under certain covenants of 
indemnity in the deed, Sc, subject thereto in 


served on reap, an order of the High Ot., 
made in a salt whioh they had hronght 
againet S., attaching before Judgment 
the debt in question. Applte. hfi 
obtained later a decree in their 
against S. sued resp. claiming to enforce 
the attachment : as the con- 


tract between reap. & S. did not provide 
expressly or impliedly that payment 
to be solely, or pnmarily, ot Bom^ 
bay, or make the debt enforceable 
only there, the sUua of the debt was 
Indore : ^ it had been eftectively seieed 
by the Indore Govt, before attaobment 
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by applts. It was not for the ot. to 
inquire whether the Indore Govt, 
in seizing property situate in Its own 
territory had acted within the law of 
that State.— OHATcmBHuy PmAHAii 
e. OHUNILAL OOMKABliUL (1933), 60 
L. B. Ind. App. 211.— IND 



VoL VUL — Choses in Action. Oases 27b— 07a. 


trust for testatrix, her heirs, administrators 
&, assigns. Testatrix & her husband lived 
in Italy, & she was domiciled there at the 
date of her death. On July 28, 1927, being 
then domiciled in Italy, she executed an 
“ appointment & assignment,’* expressed to 
be supplemental to the “ A ” settlement, the 
B ” settlement, & the deed of Dec. 10, 1906, 
& expressed also to be intended to operate as 
an assignment inter vivos & as a will. By it, 
she appointed & assigned the property com- 
prised in those documents, subject to certain 
subsisting trusts, to the trustees of the 
appointment assignment whom she 

appointed exors. upon trust for the payment 
of certain debts & legacies, & she gave the 
final residue to one of the trustees absolutely. 
After the death of testatrix leaving no other 
testamentary disposition, the deed of appoint- 
ment & assignment was admitted to probate 
in the United Kingdom: — Held: (1) the 
deed of appointment & assignment so far as 
it purported to assign movable property was 


subject to the law of the country in which it 
had been executed & in which the testatrix 
was domiciled, i.c. to Italian law, & that, 
being null & void in Italian law, it did not 
effectually assign the remainder of the 
£60,000, appointed by the deed of Dec. 10, 
1906 ? (2) the appointees of the sum of 

£60,000, were not persons entitled to im- 
movable property. Their right, which was 
to require the trustees to pay the amount, 
was a chose in action in the nature of a 
movable ; (3) the deed of appointment & 
assignment, as it was expressed to be in • 
tended to operate as an assignment as well 
as a wUl, could take effect as a conveyance 
inter vivos of the immovable property of 
testatrix situate in England. — Ue Anziani, 
Hehbert V, Christopherson, [1930] 1 Ch. 
407 ; 99 L. J. Ch. 215 ; 142 L. T. 670. 

After this case for “ Assignments executed 
abroad.] — See Nos. 459-462, 504, 505, poni,'' 

read “ .] — See^ ahio. Nos. 459-402, 504, 

605, 


Part II. — Assignment in General. 


29. Add, Annotation : — Refd. Public Trustee v. 
Elder, [1926] Ch. 776. 

36. Before this case add, “ 1873 Act, s. 3^6 (6), is 
now replaced by Law of Property Act, 1925 


(c. 20), s. 136.” 

40. Add, Annotation : — Refd. National Provincial 
k, Union Bank of England v. Lindsell (1921), 
91 L, J. K. B. 196. 


Part III. — What may be Assigned. 


47, Before this case add, ” 1873 Act, s. 25 (6), is 
now replaced by Law of Property Act, 1925 
(c. 20), 8. 136,” 

58. Add, Annotation : — Refd. Re Bower-Williams, 
Ex p. Trustee, [1927] 1 Ch. 441. 

63. Add, Annotations: — As to {I ) Refd. Cottage 
Club Estates v, Woodside Estate Co. (Amers- 
ham) (1927), 97 L. J. K. B. 72; Be Wait, 
[1927] 1 Ch. 606; Earle v, Hemsworth 
R. D. 0. (1928), 140 L. T. 69 ; WilUams v, 
Atlantic Assurance Co. (1932), 37 Com. Oas. 
304. 

67, Add, Annotations : — Consd. Bank of Liverpool 
& Martins v. Holland (192G). 43 T. L. R. 29. 
DIstd. Earle v, Hemsworth R. D. C. (1928), 44 
T. L. R. 606. Refd. Williams v, Atlantic 
Assurance Co. (1932), 37 Com. Oas. 304, 

67a. Assignment of part of debt — Not operative 
to pass legal right to part assigned. }--A firm 
of C., V. & Co., being owners or pledgees of 
ceitain cotton goods, which had been trans- 
ferred or pledged to them by one member of 
the firm, insured them for £8,000 upon an 
open policy of marine insurance. The goods 
were lost at sea. The firm incurred a 


PART n. SECT. 1. 

8£. Judicature Act, RS,A,, 1922 — 
Equitable rights not affected,] — Sect. 
37 (w) of Judioaturo Act, R.S.A., 1922, 
deals with only the legal right between 
the assignor & assignee <jf a chose in 
action & there Is nothing therein to 
sugge^ that, while the assignee has all 
the leg£d rights & remedios of the 

J.S, 


liability of £7,000 to one W., & in settlement 
of his claim it was agreed that they should 
assign the policy to him & that he should 
pay them a certain sum unconditionally & 
a further sum of £1,000 if, but ordy if, the 
should receive that amount or more from 
the insurers. W, then in his own name 
brought an action against the insurers to 
recover the value of the insured goods : — 
Held : an assignment of part of a debt or 
legal chose in action is merely an equitable 
assignment & is not effectual to transfer the 
legal right to the debt or ” thing in action ” 
imder Law of Property Act, 1925 (c. 20), 
s. 136, k therefore pltf. suing in his own 
name could not recover ; by Slesser, L. J., 
also on the additional ground that no express 
notice had been given to the insurers alter 
execution of the assignment ; Sciiutton, 
L.J., contra on this point, inclining to the 
view that, if there was an assignment valid 
in other respects, the pleadings gave sufficient 
notice of it pendente lite so as to bring the 
case within R. S. C., Ord. 17, r. 3. — Wil- 
liams V, Atlantic Assurance Go., Ltd., 
[1933] 1 K. B. 81 , 102 L. J. K. B. 241 : 

facie a^ffipriKAblo. — MriUAMMAD TVIoi- 
DBKN V. Chiniuamani GnmuMv (1929), 

I. L, R. 52 Mad. 505.— IND. 

PART in. SECT. 2, SUB -SECT. 2. 

64 iii. — — J — Uoder Choses In 

Action Act, H.S.S., 1930, there can b© 
an assignment of part of a debt. — 
MacDonald v. Royal Bank op 
Canada, [1934] 1 W. W. R. 732.— CAN, 

17 


assignor, some one may not have 
eauTtable rights in that chose in action 
which has become legally vested in the 
assignee. — Dawson v, Leach & Hazza, 
[1936] 3 W. W. R. 647 ; [193G] 1 

D. L. R. 31.— CAN. 

PART in. SECT. 2, SUB-SECT. 1 , 

B I, .] — The Judgment of a 

foreign ot. creates a debt, & is primd 

81 



Oases 67ar— llOa. English and Emfibb Digest Supflement> 


148 L. T. 313 ; 37 Com. Gas. 304 ; 18 Asp. 
M. L. C. 334, C. A. 

71* Add, Annotation : — Retd. Mason v. Mason & 
Cottrell, [1933] P. 199. 

78. Add, Annotation As to (2) Apld. Earle v, 
Hemsworth K. D. C. (1928), UO L. T. 69. 

77a. Retention money.] — Held : 

retention money under a building contract, 
although not becoming payable until a later 
date than the assignment, constituted a 
debt or legal thing in action which could be 
assigned, could be sued for in an action 
without joining the asstoors as parties. — 
G, & T. IJARua:, Ltd. v, Hemsworth Rural 
District Council (1928), UO L. T. 69 ; 44 
T. L. R. 768, 0. A. 

78. Add, Annotations : — ^Refd. Performing Right 
Soc. V. London Theatre of Varieties, [1924] 
A. O. 1 ; Re Wait, [1927J 1 Oh. 606. 

80. Add, Annotation : — As to (2) Refd. AUgemeine 
Versicherungs-Gesellschaft Helvetia v, Ger- 
man I?roperty Administrator, [1931] 1 K, B. 
672. 

81. Add, Annotation : — ^Apld. Earle v, Hemsworth 
R. D. 0. (1928), 140 L. T. 69. 

82. Add, Annotation : — ^Refd. Gray v, Spyer, 
[1922 ] 2 Oh. 22. 

84. Add, Annotation : — Refd. Norwich Union Fire 
Xnsoe. Soc. v. Colonial Mutual Fire Insce., 
[1922] 2 K. B. 461. 

86. Add, Annotation : — Refd. Rye v. Purcell, [1926] 
1 K. B. 446. 


91. Add, 4.nnotatim : — Refd. Edwards v. Motor 
Union Insoe., [1922] 2 K* B. 249. 

98. Add, Annotation : — Refd. Gottliffe v, Edel- 
ston, [1980] 2 K, B. 878. 

94. Add, Armoiatim : — Consd. Re Lloyd’s Furni- 
ture Palace, Evans h, lioyd’s Furniture 
Palace, [1926] Oh. 863. 

106a. Grantee bound to attend at 

specified place to receive payments & give 
receipts.] — Held : assuming such condition 
to be a valid one, there was nothing to prevent 
the grantee from assigning the annuity to a 
third person. — Arden v, Goodacbb (1852), 
11 a B. 883 ; 21 L. J. C. P. 129 ; 18 L. T. 
O. S. 208; 16 Jut. 629; 138 E. R. 723. 

110a. .] — Testatrix by her will, dated in 

1862, gave a fifth share of her residuary 
estate to her daughter W. for life, with 
remainder to her children, but if she should 
die without issue, which event happened, 
“ her share to go to her next of kin as if she 
had not been married.*’ In 1866 J., another 
daughter of testatrix, married, & by her 
marriage settlement covenanted that any 
I'eal or personal property to which she then 
was entitled for any estate or- interest what- 
soever in reversion, remainder, or expectancy 
should be settled upon the trusts of the 
settlement. W. died in 1912 without issue, 
& leaving J. her sole next of kin ; — Held : 
the interest which J. had at the date of the 
seffclement in the settled share of W. was 
either a mere spea svocessionis, or must be 
treated as such, & was not assignable at 
law.—Re Mudgb, [1914] 1 Oh. 116; 83 


PART in. SECT. 2, SUB-SBCT. 8. 

77 ij, con- 

tracted with defts. to do certain work 
for them, gave an order upon defts. 
In favour of H, & M.. who assigned It to 
pltfs. to pay to H. & M, “ any moneys 
duo or to become due on my contract . . . 
In consldoration of moneys advanced 
by tnem to me for the purpose of 
dnaucinff this contract. ** Defts. 
acknowledged the receipt of the order. 
Aft-erwards certain payments wore 
made by defts* to sub-contractors on 
M.*8 direction, certain costs in the 
action were paid to solrs. Sc execution 
creditors of M. attached moneys in 
deftfi.* hands payable upon the con- 
tract^ wherei^n an Interpleader Issue 
was oirocted & tried : — Beld: the order 
under which pltfs. claimed was not a 
legral aasiimmeut of an existing: chose 
In action nor an assignment of ^e con- 
tract : it was nothing: more than an 
equitable assignment of a fund not yet 
in existence. — Intjcrior Tbubt Oo. 
V, Kssffix BoEDsat UTiunBa Oom- 
MISSION (1928), 02 O. L. R. 561.— can. 

78 1. Mone^ accnting to assignor by 
taiR.l— An amount which exors. are 
directed by the will to pay for the 
maintenance Sc education of an infant 
may be assigned by the person to whom 
they have becomb Uablo therefor. — 
He Grant IEGstatb, Hulun Sc Mulun 
V, Annablr. 119281 1 W. W. E. 894; 
22 Sask, L. E. 488.*^AN. 

PART III. SECT. 8. 

To^ oapstHMd trq/mway_ ^ cu^oss 

e, 110251 K. L. E. 987. 

•b. To exectde lease,) — A right arising 
under an agreement with an owner of 
immovable property to, call upon 
him to execute a lease is a chose in 
action, and as suoh movable pro- 
perty. — W barns Bbothbbs e. BusgA 
Enoinbreino Works (1928), 1. u* E. 
7 Ran. 144.— IND. 


PART III. SECT. 4. 

96 i. Claim to compensation — Damage 
to lands — Assignable .] — By erection of 
a public work, a dam, the Crown 
expropriated the right to flood the 
land of V., who subsequently sold the 
property to H., with the right to 
recover compensation from the Crown ; 
— Held : it was not an assignment of 
litigious rights, & H. was entitled to 
recover compensation. — R. v, Hth 
(1921), 69 D. L. R. 173 ; 21 Exoh. C. 
R. 76.— CAN. 

96 11. .} — By a clause in a lease 

it was provided that in oase the de- 
mised premises should be resumed by 
any authority, then out of the com- 

{ sensation moneys payable to the 
essor Sc lessee, the lessor shall be en- 
titled to receive £8,440, Sc in addition 
£300 per annum or a proportionate 

S ort thereof for the unexpired term of 
tie lease Sc the lessee shall be entitled 
to the balance ; — Held : the clause In 
the lease did not operate as an equit- 
able assignment. — Tooth v, Beisbaj^k 
CITY Council (1929), 41 O. L. R. 212.— 
AUS. 

c i, .1 — A right of 

action in tort Is not asugnable. The 
lessee under a crop payment lease, 
having been served while threshing 
with a garnishee summons issued In 
a suit agalust the lessor, sold all the 
crop in his own name Sc paid the 
lesBor^s slwe of the proceeds into, ct., 
meanwhile notifying the lessor that 
he would do so. The lessor after 
receiving said notice Sc a copy of the 
garnishee summons assigned to pltf. 
all his claims Sc demands againbt the 
lessee for ** debts or rentals now due 
or to become due •* under the lease, 
fit all his interest In the crops grown 
thereunder. The lease requirea the 
lessee to deliver the lessor’s share on 
the day of threshing. Sc, if required, at 
a certain elevator In the name of the 
leesor. The pltf.. i,e, the aasignee of 
the lessor, sued the lessee for dionages 


on the ground of conversion. — Hdd: the 
action was not maintainable. — K ozak v. 
Misiura, L1928] 1 D. L. R. 591 ; 11928] 
1 W. W. R. 1 ; 22 Sask. L. R. 208.— 
CAN. 

company — Having paid loss,}— Pltfs., 
insurance cos., had insured premises 
which were destroyed by a fire which, 
as they alleged, arose from the negli- 
gence of defts. Having paid the 
owners of the premises the amount of 
the loss, pltfs. claimed to bo subrogated 
to the right of the owners to recover 
against defts. Sc also alleged they had 
taken assignments in writing by way 
of subrogation to the right of the 
owners, & they claimed in this action 
damages for the negligence of defts. 
causing tbe fire; — Held,* the action 
was a simple oommon law action 
in which the owners’ rights were 
asserted against the alleged wrong- 
doers, & a motion to strike out a 
Jury notice given by defts. upon the 
ground that the action was one which, 
before 1873, was exclusively within tbe 
iurisdiotlon of the Ot. of Ohanoery, 
was refused. — Royal Exohanob 
Aaa’OB. CJo. V, Qeimshaw Brothbbs, 
Ltd., 11928) 2 D. t, R. 412; 62 
O. L, R. 26.— CAN. 

1 il. NuisaTwe.] — Canadian 

Surety Oo. v, Finch, [1980] 2 D. L. R. 
421.— CAN. 


PART III. SECT. 5. 

100 1. Promise to pay over proceeds of 
litigation — Compromise of suU-^Effect 
of ogrecmcTil.]— Where there was an 
alignment of part of the fruits of 
litigation ; — Hew ; ©Ven it they were 
to be regarded os non-exlstlng property 
at the date of tbe agreement, the agrees 
ment attached upon the money being 
paid.— Vatbavaya venkata Jaoapati 
V, POOSAPATI Vbnratapati (1924), 
L. R. 62 Ittd. App, 1.— -IHR. 



ToL Vm.— Chows In Action. CasM UOa— 204ib. 


L. J. Oh. 243 ; 109 L. T. 781 i 68 Sol. Jo. 

117. 0. A. 

Anitotcaion ; — ^Eetd. Ba Lind, Industzlalfl Finanoe Syndloate 
V. Lind, (1915] 2 Ob. 345. 

114. Add, AnnotcUion: — As io (1) Hefd. Re Wait, 
[1927] 1 Oh. e06. 

118. Add* Annotations : — ^Apld. Re Gillott’s Settle- 
ment, Ohattock V* Reid, [1984] Oh. 97. Reid. 
Re Bent, Rx p. Trustee, [1928] 1 Ch. 113 ; 
Performing Bight Soc, v* London Theatre 
of Varieties, [1924] A. 0. 1 ; Re Gillott’s 
Settlement, Ohattock v, Beid (1933), 77 Sol. 
Jo. 447. 

119. Add. Annotation: — Reid. Re Berchtold, 

Berchtold v. (kpj^on, [1923] 1 Oh. 192. 


124. Add. Annotations : — Consd. Smith v. Smith, 
[1923] P. 191; Walla v. Legge, [1923] 2 
K. B. 240. 

126. Add. Annotations : — Consd. Smith v. Smith, 
[1923] P. 191. Reid. Campbell v. OampbeU, 
[1928] P. 187 ; Re Nelson, Norris v. Nelson 
(1918), [1928] Ch. 920, n. 

153. Add. Annotations: — Consd. Burro wes v. Bur- 
rowes (1929). HI L. T. 201. Reid. Capron 
V. Capron, [1927] P. 243. 

154. Add. Annotations : — Reid. Capron v. Capron, 
[1927] P. 243 ; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

160. Add. Annotation : — Reid* Capron v. Capron, 
[1927] P. 243. 


Part IV. — What amounts to an Assignment 


191* Add. Annotation: — ^Apld. The Zigurds (1931), 
47 T. L. R. 625. 

193. Add. Annotation : — As to (2) Apld. Bepublica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 

196. Add. Annotatioyia : — afield. Cottage Club 
Estates v. Woodside Estate Co. (Amersham) 
(1927), 97 L. J. K. B. 72 ; Earle v. Hems* 
worth B. D. C. (1928), 44 T. L, B. 605. 

196. Add. Annotations : — As to (8) Reid. Williams 
V. Atlantic Assurance Co. (1932), 37 Com. 
Oas. 304. Oenerally^ Reid. The Zigurds 
(No, 2) (1932), 48 T. L. B. 659. 

200. Add. Annotation : — Consd. Bank of Liverpool 
& Martins v. Holland (1926), 43 T. L. B. 29. 

202. Add. Annotation : — Reid. Bank of Liverpool 
& Martins v. Holland (1926), 43 T. L. B. 29. 

204. Add. Annotation : — Reid. Smith v. Zigurds 
S.S. Owners & E. A. Casper, Edgar & Co., 
[1934] A. 0. 209. 

204a. .] — ^Pltfs., shipowners & brokers 

of West Hartlepool, acted as ship’s agents 
for the steamship Z., of Riga, &; before 
making any necessary disbursements on 
behalf of or incurring any liability in respect 
of the vessel obtained from the master the 
following document ; “ Please pay the freight 
for my vessel, the Z., & all demurrage which 
may be payable under the charter, to my 
agents, Messrs. 0. E. & Co., Ltd., & oblige.^’ 
The persons described in the document as iiie 
master’s agents were pltfs. In an action 
by pltfs. for necessaries the evidence showed 
that this document came into being with the 
approval of the managing owner of the Z. 
& after he had agreed to assign to pltfs. all 
freight & demurrage : — Held : the document 
operated as an assignment of the freight ^ 


demurrage <&: pltfs. were ^entitled to judg- 
ment. — ^T hb Zigurds (1931), 47 T. L. R. 625. 

204b. .] — Pltf., who had obtained judg- 

ment as first mtgee. against the proceeds of 
sale of a Latvian steamship, further claimed 
legal assignment to himself of the freight 
earned on the ship’s last voyage. It was 
argued that by an agreement supplementary 
to the mtge. the mtgee. was given an equit- 
able assignment, which by reason of notice 
to or knowledge possessed by the consignee 
or receiver of the cargo was converted into a 
legal assignment. The alleged notice con- 
sisted in the intervention by the mtgee. in 
an action by necessaries claimants who had 
arrested the ship, &/or in the terms of the 
mtgee.’ 8 affidavit of interest filed in that 
action. The knowledge of the mtgee. ’s claim 
was said to be proved by a letter written by 
the solrs. for the. consignees or receivers of 
cargo. The material paragraphs of the 
supplementary agreement were as follows : 
“ The mtgee. shall be at liberty so long as 
any moneys may be due under the said 
first mtge. Sc this agreement & he is hereby 
empowered in his own name or in the name of 
the shipowners ... to demand, sue for, & 
receive Sc give receipt for all monej% due to 
the shipowners in connection with the said 
steamship Sc to institute such legal pro- 
ceedings as he may think proper. . . 

In rdation to the matters deoft with herein, 
where they apply, the shipowners hereby 
appoint the mtgee. their attorney for them 
Sc in their name at any time during the 
currency of this security to collect, sue foi-, 
receive Sc mve effective receipts for all freights 
. . . which may be or become due owing 
• to the shipowners. , . : — Held: (1) by 


PART in. SECT. 18, SUB-SECT. 4. 

so. Fusion Act, s. 20 (3 ) — What 
aTHounta to dhaarge — Order under ColUe- 
lion, Act, R. S. N. S. 1928.]— Ohipman 
V, RosooB (N. 8.), C1929J 4 D. L. E. 
130.-— CAN. 

PART in. SECT. 14. 

_ — option to pnrcbaae 

contained to a will, is primd facie not 

^ but is asatonable by 

__ optionee & transmissible by him 
to his personal r^resentattvea, — P bjb- 
PBTtTAIi TttUSTBB 00. V. UWiqjf TBpotBB 
Oo. (192T V 28 9* B* N. S. W. 222 ; 45 
N. S, W. W. N. 30.— AUS. 


sf. N on-negotiable promisaory notes.] 
— Promissory notes drawn to such form 
that they are non -negotiable, can be 
assigned to the same manner as an 
ordinary chose to action. — M erchants 
Bank op Canada v. Qbbbnlbes, (1923] 
2 W. W. R. 931,— ^AN. 

■Sr. Land acm^.3 — ^Wrioht e. Batt- 
LBT (1905). 15 Man. L. R. 322 ; 1 

W. L. R. 563.— CAN. 


PART IV. SECT. 1, SUB-SECT. 1. 

0 I. - — .3— McQuadb Sl Clark v. 
MONCRIEFP & ViSTACNET (B. C.), 
U929J I D. h. R. 782.— CAN. 

■h. IF)l«n<mownfinfirfoajfp£pnm^.] — 
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A simple order to pay only 
an assigmiient if that inlnnliori 
bn the face of the agreeuient. ^ tli<T« 
is consideration.- —/b* M a ki j i vn - i'l- 
NANCE, Ltd., [tU35] 2 1), J/. Ji. nih. 
CAN. 


PART IV. SECT. 1, SUB-SECT, 2. 
sk. Gttieral rule.] — An iiKHigninent 1 m 
to be regrardecl as absolute, although It 
appears on its face that It is only for 
the puntoso of seouriiig a debt lesser in 
amount, so long as it does not purport 
to be by way of charge only.— Re 
Bland & Mohcn ( 1918 ). 25 O. W. R. 
419 ; 80 O. L. R. 100 ; 5 0 . W. N. 
622.— CAN. 
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Law of JPtoperfcy Act, 1925 (c. 20), s. 136, a 
legal assignment mnst be absolute & express 
notice thereof must be given to the debtor ; 
the constructive notico upon which the 
mtgee. relied was not sufficient to comply 
with the statute & the claim to a legal assign- 
ment of the freight failed ; but there was in 
the supplementary agreement clear evidence 
of an equitable assignment of the freight to 
the mtgee. ; (2) in a case where the mtgor. 
was a shipowner through whose default 
in business the whole trouble had been 
occasioned, & against whom judgments had 
been recovered, in default of appearance, by 
(inter alios) the interveners, it was not a 
necessary condition that the intgor. shouhl 
be joined in the mtgee. ’s action. — The 
Z iOiJBDS (No. 2), [19321 P. 113 ; 101 L. J. P. 
81 ; 148 L. T. 72 ; 48 T. L. K. 559 ; 18 
Asp. M. L. Cas. 324. 

204c. .] — Pltfs., while acting as agents 

for a foreign steamship in an English port, 
were asked to make disbursements & incur 
expenses on behalf of the vessel. Before 
doing so they obtained the following docu- 
ment, addressed to the receivers of cargo, 
which was signed by the master with the 
approval & consent of the managing owner 
of the ship : “ Please pay the freight for my 
vessel, the Z,, & all demurrage which may be 
payable under the charter, to my agents, 
E. A. Casper, Edgar & Co., Ltd., & obli^e.^’ 
On June 15, 1931, on an ex parle motion, 
Langton, J., gave judgment for pltfs.’ claim 
for necessaries, <fe pronounced for the validity 
of an assignment to them of the freight 
demurrage* At the reference to assess the 
amount of the claim the registrar, however, 
reported that the document was no more 
than an order to pay the freight & demurrage 
to pltfs., who, he said, had under it nothing 
in the nature of a right in rent against the 
freight. He, therefore, disallowed several 
items on the ground that they were not 
necessaries. Interveners, who as necessaries 
men were interested in the fund represented 
by the freight, moved to set aside the judg- 
ment of June 15, 1931, on the ground that 
the document was merely an ordinary agent’s 
autiiurity to collect the freight, that even 
if it amounted to an equitable assignment the 
action must fail because the assignor was not 
joined as a pltf. : — Held : on the evidence 
of pltfs., combined with the document itself, 
there was an equitable assignment of the 
freight demurrage to pltfs. ; where the ct. 
was satisfied that there was no danger of 
fraud or harsh treatment of the assignor it 
could dispense with the presence of the 
assignor as a joint pltf. ; & pltfs. could 


maintain their action in rent* — The ZiGtmns 
(No. 3), [1932] P. 113 ; 101 L. J. P. 84 ; 148 
L. T. 72 ; 48 T. L. R. 661 ; 18 Asp. M. L. C. 
324 ; revad, on another point, [1933] P. 87, 
C. A. 


204(1. Amount recoverable by assignee limited.] — 

Deft, owed £285 to W., w’ho owed money to 
pltf. bank, & W. assigned to the bank the 
debt owed to him by deft. The assignment, 
which was in writing, provided that “ the 
amount recoverable under these presents 
shall not at any time exceed £150.” Due 
notice of the assignment was given to deft. 
In an action upon the assignment : — -Held : 

(1) the assignment was not an assignment of 
part only of the debt, but an absolute assign- 
ment of the whole debt with a proviso that 
if the bank recovered more than £150 they 
must hold the balance as trustees for the 
assignor, & it was a good legal assignment ; 

(2) even if it was an assignment of part only 
of the debt it would still be a good equitable 
assignment, <fe pltfs. were entitled to recover. 
— Bank of I^iverpool & Martins, Ltd. v. 
Holland (1926), 43 T. L. R. 29 ; 32 Com. 
Cas. 66. 

Annotation: — Aa to (1) Reid. Earle v. Hemsworth R. D. 0. 
(1928), 44 T. L. R. 605. 

205* Add» Annotations : — As to (1 ) Refd. National 
Provincial & Union Bank of England v. 
Lindsell, [1922] 1 K. B. 21 ; Re Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Ch. 221. As to 
(2) Consd. Timpson’s Exors. v. Yerbury, [1936] 
1 All E. R. 186. Refd. AUgemeine Versi- 
cherungs Gesellschaft Helvetia v, German 
Property Administrator (1931), 144 L. T. 
705 ; The Zigurds (No. 3) (1932), 49 T. L. R. 
193 ; Madras Official Assignee xk Mercantile 
Bank of India, Ltd., [1935] A. C. 53 ; Fleet- 
wood-Hesketh v. I. R. Gomrs., [1936] 1 K. B. 
351. A.s to (3) Consd. Performing Right Soc. 
V. London Theatre of Varieties, [1924] A. C. 1 ; 
Harmer v. Armstrong, [1 934] Ch. 66. Generally^ 
Refd. Williams v, Atlantic Assurance Co. (1932), 
37 Com. Cas. 304. 


211. Add, Annotation : — As to (1) Refd. Palmer v. 
V, Carey, [1926] A. C. 703. 


214a. .] — Order to pay money out of a 

particular fund gives the party a specific 
lien thereon.— Smith v. Eviqrett (1792), 4 
Bro. C. C. 04 ; 29 E. R. 780. 

Annotations : — Refd. Crowfoot v. Gornoy (1832), 9 Bing:. 372 ; 

Beet V. Argloa (1834), 2 Cr. & M. 394. 

221a. Part of debt.] — Bank of Liverpool & 

Martins, Ltd. v. Holland, No. 204a, ante, 

236. Add, Annotation : — Apprvd, Re Swinburne, 
Sutton V, Peatherley (1925), 70 Sol. Jo. 64. 


PART IV. SECT. 2, SUB-SECT. l.—A. 

205 x* BuiMvnp contract 

apportioning price between builder 
third Gbant v. Travis, [1924] 

2 D. L. R. 1164 ; 2 W. W. R. 503.— 
CAN. 


206 xi. An agrooment 

between a debtor & a creditor that the 
debt Owing shall be paid out of a 
spool fio fund oomingr to the 'debtor, 
or an order given by a debtor to his 
creditor upon a person owing money 
or holding hmds belonging to the giver 
of the order, directing such person to 
pay such funds to the creditor, operates 
as an equitable assignment of that part 
of the debt or funds to whloh the agree- 
ment or order refers. — T iiakar Bas 


V, Malik CJhand (1932), I. L. R. 14 
Lah, 325.— IND. 

PART IV. SECT. 2, SUB-SECT. 1.— 
B. (0). 

em. Authorising payment of mm 
in hands of garnishee — -Order giving 
0ect to verbal assignment .] — Olarkk 
Bhothkrb, Ltjo. V. Goojdin & Peder- 
son, [1922] 3 W. W. R. 604 ; 68 

D. L, K. 792.— CAN. 

223 i. Assigning vwney due or to 
become due — Under contract, h-It is no 
objection to an equitable assignment 
of a claim against a tliird person that 
the work upon which the claim Is 
based has yet to be performed.— /ic 
Matthews Sheet Metal & Roofing 
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Co., Ltd*, E'x p. Martin, [19241 1 
D. L. R. 761; 65 O. L. fe. 262 ; 4 
C. B. R. 471.— CAN. 


223 ii. Under policy.] — Held : 

the assignment was not vitiated by the 
fact that, at the time, the fund on 
which the assignment was intended to 
operate had not yet ooino Into 
existence. — Liverpool & London & 
Gix)be INSURANO! 

Hartley & Ford 
623 ; 49 A. L. T. 

L. K. 417.— A US. 


B Co., Ltd. v. 
, [19271 V. L, R. 
70; [1927] Argua 


sp. To agent holding its funds — To 
pay to holder of order,] — Me British 
Columbia Empire Salmon Oanners, 
Ltd. (1934), 49 B. 0. R. 89.— CAN. 



237. Add, Annotation : — Refd. He Russian Bank 
for Foreign Trade, [1933] Ch. 745, 

250a. Directions to pay proceeds of cargo to 
creditor.] — An order by A. to B., directing 
the latter to pay over to C., a creditor of 

A. , the proceeds of a cargo consigned by A. to 

B. , creates no lien in favour of O. — ^Holland 

<fe Humbi.e*8 Assignees v, (1815). 1 

Stark. T43 ; 171 E. R. 427; suh nom, 

Heywood V, Wmiing, 4 Camp, 291 ; mb 
nom. Re Holmes, Ex p, Heywood, 2 Rose, 
355, N. P. 

Annotations: — OODSdi. Frith v. Forbes (1862), 31 L, J. Ch. 
793. Refd. GiJos V, Grovor (1832), 9 Bing. 128 ; Malcolm 
v. Scott (1843), 3 Haro, 39. 

258. Add. Annotation : — Held. National Provincial 
& Union Bank of England v. Lindsell (1921), 
91 L. J. K. B. 196. 

258a. Agreement to pay proceeds Into lender’s 
bank — Advances for purchase of goods.] — 

By a written agreement made in 1917 a 
trader was to purcliase goods from time to 
time & reap, was to advance money to pay 
for them ; the trader was to sell the goods A; 
to pay the proceeds to the credit of reap, at 
his bank ; reap., after deducting the amount 
which he had advanced So one-third of the 
gross profits, was to pay the remaining two- 
thirds to the trader. In 1921 the trader 
became bkpt., So appJt. was appointed 
assignee in the bkpcy. At the time of the 
bkpcy. a large sum advanced under the 
agreement had not been repaid, & the trader 
had in his hands goods purchased tmder the 


agreement, & the proceeds pf 
purchased. Resp. claimed A 
above assets in respect of the advap 
repaid ; — Held : as the agreement did 
either contractually or otherwise, create 
right of the lender in either the goods or their 
proceeds, it did not amount to an equitable 
assignment so as to entitle resp. to the charge 
claimed. — Palmeb v. Caiiey, [1926] A. 0. 
703 ; 95 L. J. P. C. 146 ; 135 L. T. 237 ; 
[1926] B. & C. R. 61, P. 0. 

Annotation : — Distd. Re Gillott'a Settlement, Chattook v. 
Held, [1934] Ch. 97. 

259. Add. Annotation : — Dbtd. Timpson’s Exec- 
utors V . Ycrbuiy, [1930] 1 All E. R. 186. 

269* Add. Annotation : — Refd. Re City Life Assce. 
(1926), 42 T. L. B. 46. 

‘ 274. Add. Annotation Re Wait, [1927] 

1 Ch. 606. 

274a. S. P. Bradley r. (1744), Ridg. temp. 

H. 194; 27 E. R. 801, L. C. 

280. Add. Annotation : — Ae to (1) Refd. Rekstin 
V. Komseverputj Bureau (Bank for Russian 
Trade, Ltd.) (1932), 48 T. L. R. 678. 

303. Add. Annotaiion : — As to (1) Distd. Re 
Nelson, Norris v. Nelson (1918), [1928] Ch. 
920, n. 

307. Add. Citations :-~-[l922] 1 K. B. 21; 91 
L. J. K. B. 196; 126 L. T. 319; [1921] 
B. & 0. R. 209. 

Add. Annotaiion : — Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


PART IV. SECT. 2. SUB-SECT. 1.— 
B. it). 

238 I. Banker^ s deposit receipt — Sur- 
render to bank — New deposit receipt 
taken ont .) — In order to transfer the 
benotloial intoresdi in a dcjposit receipt, 
a written assignment is nunecessary. 
It is snfticiont if the deposit receipt is 
surrendered to the bank, 8: a. new 
deposit receipt taken out, with Intent 
to pass the beneficial Interest, in the 
names of the persons to whom the 
depositor intends to i)as8 the beneticial 
interest. S., the owner of a deposit 
receipt for ^900, smrendered tlie same 
to the bank, & directed a new deposit 
receipt to be made out in the names of 
liimself & his two nephews, with the 
intention that tlio interest in the same 
should at his own death i)a8a to his 
nephews. S. subsequently died : — 
Held : there bad been an effectual 
transfer of the beneficial interest, & 
at tlie death of A. the same passed t-o 
the two nephews. — MoEnranky v. 
Shi<:vlin, [1912] 1 1. R. 32.'~IR. 


PART IV. SECT. 2, SUB-SECT. 2.— A 

243 iil. .1 — It is an essential 

requisite of an equitable assignment of 
a ohose in action that the fund which is 
being disposed of shall be indicated in 
snch a way that It cAn be identified. — 
Dcnnett V . Whitewater Rural 
Munioipauty, [1932] 1 W. W. R. 749 ; 
40 Man. L. IV. 267 ; 3 D. L. R. 135.— 
CAN. 

246 iv. the 

order set out In the judgment, in the 
clrcuinstanoes, was a good equitable 
assignment of moneys due from the 


board of a drainage district to a person 
who had a contract witli it. — Stirung 
Collieries, Ltd. v. Jones, [1924] 4 
I). L. R. 1305 ; 3 W. W. R. 956.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— B. 

256 i. directions to agent to sell d: pay 
proceeds into bank — Principal paying 
for goods by cheques drawn against 
proceeds.] — Kidd v. Harden, McCon- 
NALv. Harden, [1924] 4 D. L. H. 616 ; 
3 W. W. R. 293.— CAN. 

268 a i. Agreement to pay proceeds to 
lender — Advances for purchase of Qiwds.] 
— B. being indebted to a oo. for the 
price of sheep which It bad purchased 
on his behalf, by an agreement in 
writing undertook so long as his in- 
debtedness to the CO. should continue 
not to sell any of the sheep without the 
written consent of the co., & In the 
event of any sale with such consent to 
pay the nett proceeds to the co. in full 
or to the extent of his Indebtedness. 
Home of the sheep having been sold : — 
Held ; the agreement operated as an 
equitable assignment of the p^rooeeds 
to the CO,— /if McPhkrhon, Thom & 
Co, ; SANDHUitST & Northern Dis- 

TRIOT TRITSTKKS, ETC.. Co., LTD. V. 
CooMBiE Pasth^hal Co. Ptt., Ltd,, 
[3929] V. L. R. 295 ; Argus L. R. 240. 
—A US. 

PART IV, SECT. 2. SUB-SECT, 2.— C. 

o. Add «rct)sd.. 119213 1 W. W. B. 
839.'’ 

PART !V. SECT. 2. SUB-SECT. 8. 

su. Lodging notes as collateral 
setmrUy .] — A document providing that 


certain notes “ are lodged with the 
bank as a general & coutinning 
collateral secunty for the due paymeut 
of all advances made or to be made to 
me by the bank ” : — Held : not a 
proper assignment ; there la a dis- 
tinction between lodging a document 
as collateral security & an assignment. 
— Merchants Bank of Canada v. 
Greenlees, [1923] 2 W. W R. 931. — 
CAN. 


fit. Indorsement of lien note.] — Held : 
to constitute a good equitable assign- 
ment thereof. — C anadian Bank of 
Commerce i>. La BRi\jaH, [1918) 1 
W. W. R. 6 ; 39 D. L. R. 398 ; 10 
Sask. L. R, 408,— CAN. 


PART IV. SECT. 3. 

280 I, Necessity for communication 
to & asserU by assignee — To con- 
stUuie asstgmnenl .] — A letter assigning 
moneys must be shown to have been 
communicated to the assignee before 
It will be held to constitute an equit- 
able assignment. — Starr Co, of 
Canada Ltd. v. MEBRiLt, [1922] 
3 W. W. R. 926 ; 70 D. L. R. 557.— 
CAN. 


PART IV. SECT. 6. 

288 U. .1— Loeppkv r. Lang, 

[1925] 2 D. L. R. 610 ; [1925] 1 W W. 
R. 1104 : 19 Sask. L. R, 337. —CAN. 

sa. u^issignment of lien agre&tneni 
Whether consideration amount due under 
lien .]-- A . R. Wiluamb M.^c[UNERY 
CJo., Ltd. v. Moore, [3 926 ] 4 D. L. li. 
668.— CAN. 
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Part V. — Notice 

See, now. Law of Property Act, 1926 (c, 20), 
ss. 136, 137. 

313. Add, ArmoteUion : — Held. National Provincial 
& Union Bank of England v. lindsell (1921), 
91 L. J. K. B. 190. 

322a. Assignment of covenant of indemnity on 
assignment of lease — Notice to one of two 
covenantors — ^One covenantor bankrupt.] — In 

1923 a lease was granted to deft. & his brother, 
B. B., who were in partnership. In 1927 
the partnersliip was dissolved, & the lease, 
as jwt of the temxs of tbe dissolution, was 
allotted to B. B., who formed a limited co., 
B. B., Ltd., to which the lease was duly 
assigned, in 1930 B. B., Ltd., went into 
liquidation. In 1931 the liquidators sold the 
lease to (x., the third party in these pro- 
ceedings, but the assi^ment was made, by 
the direction of the third party, to K. B, B., 
the son of B. B. The covenant of indemnity 
in this assignment was given by K. B. B. 

& the third party to the co. & the liq^uidators. 
Both B. B, R. B. B. were adjudicated 
hki>t. before 1036. In 1936 the co. acting by 
the liquidators assigned the benefit of the 
covenant of indemnity to deft., &; deft, 
released the co. Sc the liquidators from the 
covenant “ except in so tar as is necessary 
to enable ” deft, to enforce the assigned 
covenants. Notice of this assignment was 
given to the third party only Sc not to R. B. B. 
The rent under the lease falling into arrear, 
the lessor sued deft,, as an original lessee, & 
deft, brought in the third party alleging a 
right to indemnity under the assignment of 
the benefit of the covenant in 1936. For the i 
third party it was contended that (a) the ' 
assignment of 1936 was an assignment by 
one only of joint covenantees cotdd not 
operate to assign the benefit of the covenants, 
(6) notice of the assignment had only been 
given to one of the joint covenantors & the 
requirements of Law of Property Act, 1926, 
s. 136, had m^t been complied with, (c) the 
assigmnent of 1930 purported to be an assign- 
ment of a right of action sounding in damages 


of Assignment. 

& not of a debt, (d) on the construction of 
the assignment, the third party was under no 
liability by reason of the release of the 
covenant therein contained : — Held: (1) by 
virtue of Law of Property Act, 1926 (c. 20), 
s. 81, the claim for indemnity must be Seated 
as a joint Sc several claim, not as merely a 
joint claim ; (2) by virtue of Bkpcy. Act, 
1914 (c. 59), s. 118, it was not necessary to 
join or to give notice to a covenantee who had 
since become bkpt. ; (3) the claim was for a 
debt, not for liquidated damages ; (4) the 
assignment propei'ly construed was effective 
to assign the benefit of tbe covenants. 

Semhie : it is necessary that the notice 
under Law of Property Act, 1026 (c. 20), 
s. 136, be given to all solvent debtors or 
covenantors, where there are joint debtors or 
covenantors.— ,L)SSKnsoN v, Borst, [1937] 3 
All E. R. 722 ; 81 Sol. Jo. 668, C. A. 

384. Add, Annotation : — ^Refd. The Zigurds (No. 3), 
[1932] P. 113. 

338a. .] — A. B. was entitled to a re- 

versionary interest in a fund vested in four 
trustees, of whom he was one. A, B. mort- 
gaged his interest to C. D., another trustee ! — 
Held : 0. D.*s notice in the transaction was a 
sufficient notice to the trustees of the mtge. ; 
but A. B.’s notice was not. — Willes v, 
Greenhxll (No. 1) (1860), 29 Beav. 376 ; 
64 E. R. 673 ; affd, on other grounds (1861), 
4 De G. F. A; J. 147, L. 0. 

364. Add, Annotation .-—Reid. H. v. H., [1928] 
P. 206. 

393. Add, Annotation : — Retd. Garland v, Archer- 
Shee 

406. Add. Annotation : — Held. Garland v, Archer- 
Shee (1930), 142 L. T. 443. 

407. Add, Annotation : — Reid. Garland v, Archer- 
Shee (1930), 142 L. T. 443. 

417. After this case add “ See, now. Law of Property 
Act, 1926 (c. 20), s. 137.’* 

421. Add, Annotation : — Refd. Garland v. Archer- 
Shee (1980), 142 L. T. 443. 


PART V. SECT. 1, SUB-SECT. 1. 

311 i. AQftigmncrd — As security — Of 
debts ,] — Okell Morris & Co. v, 
Dickson (1002). 0 B. C. ll. 161.— CAN. 


PART V. SECT. 1, BUB-SECT, 8. 
«b, Assiffnment of lien,] — Hendbbkb 
V, Sonora Timber Co., Ltd., (1928) 

1 D. h, n, ; 59 N. S. R. 457.— CAN. 

PART V. SECT. 8. SUB-SECT. 1. 

• 0 . To ffuartttUor — Notice • not given 
to debtor.)— D onald v. Jukes, (1921) 

2 W. W, k 208 ; 66 D. L, R. 692 ; 60 
S. C. B. 052.— ^CAN. 

PART V, SECT, 3, SUB-^3B;CT. 8. 
•d. 0/ debtor,] — ^Nc^oe to the aolr* of 
debtor that the olaim against the latter 
was to be paid to a third party 1b notice 
to debtor himself that such had 
been asaigned.-^T. J ohn St QtTKBEO 
Rv, Co. V, Bank op Bbitish North 
Ambbioa & Hibbard Uo. (1921), 67 
D. L. R. 450 ; 62 S. O. R. 346.— CAN. 

PART V. SECT. 4. 

al. Before action — Judicature Ad, 
1909, 8. 19 <6).]— Woodstock Edeotexo 


Railway, Lioht & Power Co. v. 
Dominion Tanneries, Ltd. (1918), 45 
N. B. R. 408.— CAN. 

PART V. SECT. 5, 

b 1. TlwA alleged aasiymc had 

possession o/ noiea.]— Although debtors 
may have known that notes were 
In the possession of a bank, the alleged 
aesignoe : — Held : this was inBufhoient, 
being a far different thing from having 
notice of the assignment, & there was 
no duty In debtors to inquire of the 
bank. — Merchants Bank of Canada 
V, Greenlees, [1923] 2 W. W. R. 931. 
—CAN. 

PART V. SECT. 6. 

381 U. ^,3— On an 

assignment of a debt the express notice 
in writing to the debtor whloh under 
sect. 37 (m) of Judicature Act Is 
required to complete the transfer of the 
legal right to the debt need not be in 
any special form, it being sufficient if 
the effect upon the debtor Is to convey 
to him with sufficient certainty the 
fact that the rteht to demand payment 
has been transferred to a oortaln third 
person aa assiimee. — G eneral Motors 

AOCEPTANCE OORPN. 8C WiLLlAMSON 
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V, Johnson, [1930] 2 W. W. R. 167 ; 
4 D. L. R. 291 ; 24 Alta. L. R. 475.— 
CAN. 


PART V. SECT. 9, SUB-SECT. 1.— 
A. (a) i. 

o. Add Bevsd, 47 S. 0. R. 313 ; 10 
D. h, R. 232 ; 23 W. L. R. 445. 


p i. .3 — The assignee of an 

equitable Interest In personal estate 
without notice of an existing earlier 
assignment will gain priority simply 
by the act of giving notice to the person 
who has the legal dominion over the 
fund before notice is given by an 
assignee earlier In point of time. — 
Gordon ». Gordon, [19241 2 D. L. R. 
74 ; 1 W. W. R, 903 ; 18 Sask„L. R. 
187.— CAN, 


PART V. SECT. 9, SUB-SECT. 1.— 
A. (b). 

■k. AssigwmeitUs of money payable 
under commission certificates — Oeriifi'* 
cates not asskmable — Oraer for payment 
given to first 

handed to second assignee.]— J, I. 
Tbreshino Machine Oo,*v, General 
Motors Aoceptanob Corpn.. 11924) 
4 D. L. R. 1297 ; 3 W* W. R. 694.— 
CAN. 



Vd. VUL— caioses in Action. Cases 487a— 544. 


4i87ii« AssfffiuxiBnt of freight.} — ^Amongtlie claimaiits 
to a fund in ct,, representing tne proceeds of 
a sale of a foreign vessel & her freight, were a 
mtgee. of the ship a Arm of ship brokers 
who acted as the ship’s agents & made 
advances on behalf of the ship. Both 
claimants relied upon documents which were 
admitted to be good equitable assignments of 
the freight. The mtgee. ’s assignment was 
prior in time. The ship’s agents relied upon 
a letter dated Mar, 2, 1931, So signed by the 
master of the ship with the consent So approval 
of her managing owner. Having received 
this letter, the ship’s agents on Mar. 6, 1931, 
wrote to the receivers of cargo : ‘‘S.S. Z, 
We, beg to give you notice that we hold 
captain’s authority to collect the freight per 
this steamer’s cargo, against which we have 
made payments.”' The mtgee. had given 
no notice of his assignment. In an action 
brought by the mtgee. against the owners 
claiming possession of the ship So her freight 


Part VI. — Effect 

476. Add, Annoiutions : — As to (1) Refd. lie Bern- 
stein, Barnett v, Bernstein (1924), 09 Sol. .To. 
88. As to (2) Refd. Weld v. Petre, [1929] 

1 Ch. 33. 

483. Add* Annotation : — Apld. Mabro v* Eagle 
Star So British Dominions Insurance Co., 
[1932] 1 K. B, 485. 

483a. i] — O, So T. Earle, Ltd. v, 

Hemswohth Rural District Council, No, 

77a, ante* 

486. Add. Annotations : — Refd. Cheshire County 
Council V. Hopley (1923), 130 L. T. 123 ; 


under his mtge., the ship’s agents intervened 
to claim against the freight as assignees rely- 
ing on their assignment, So on the letter of 
Mar. 6, 1931, as being notice thereof : — 
Held : in the circumstances the letter was a 
good So sufficient notice of the assignment. — 
Smith v, Zigurds S.S. Owners So E. A. 
Casper, Edgar & Co., Ltd., [1934] A. C. 
209 ; sub nom* Smith v. B. A. Casper Edgar 
So Co., Ltd., 103 L. J* P. 28 ; 150 L. T. 303 ; 
39 Com. Cas. 178; 18 Asp., M. L. C. 475; 
sub nom. The Zigurds (No. 3), 60 T. L, R. 
162, H. L. 

440. Add* Annotation: — Retd. Knight v. Knight, 
[1926] Ch. 835. 

460. Add. Annotation: — Refd. Republica de Guate- 
mala V*. Nunez, [1927] 1 K. B. 669. 

461. Add* Annotation : — CoQSd. Republica de 
Guatemalan. Nunez, [1927] 1 K, B. 669. 

463. Add* Annotation : — Refd. Campbell v* Poliak, 
[1927] A. 0. 732. 


of Assignment. 

The Koursk, [1924] P. 140; Venn v. Tedesco, 
[1926] 2 K. B. 227. 

504. Add. Annotation : — Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
509, Add* Annotation : — Refd. Perfonning Bight 
Soc. V. Ijondon Theatre of Varieties, [1922] 
2 K. B. 433. 

519. Add. Annotation : — Refd. Allen n. Royal 
Bank of Canada (1925), 41 T. L. R. 626. 

542, Add. Annotation : — Refd, Parker v* Jackson, 
[1936] 2 All E. R. 281. 

644. Add* Annotation : — Refd. Gtarland v* Archer- 
Shee (1930), 142 L. T. 443. 


PART V. SECT. 10. 

fll. Reffistered judgment — Notice given 
against creditor — O] as8ignmsnt .\ — If a 
vendor of land, in order to fteonre an 
IndcbtednesB, assigns all the moneys 
duo or to become due under the agree- 
ment of sale, such assignment not being 
registered* but due notice thereof being 
^ven to the purchaser, the aRslgrnee will 
be entitled to the moneys as against one 
who snbseQuently obtains & rerfstere 
iudgments agamst the vendor. — 
Canadian Bank ot Commerce v. 
BoTAb Bank of Canada. fi9211 
W, W. B. 462 ; 60 D. h* R. 275 ; 29 
B. C. R. 407.— CAN, 

PART VI. SECT. 2, SUB-SECT. 1. 

sm. Assignment as security — Pav‘ 
ment of debt — Direction by assignee for 
payment o moneys to assignor — B(ght 
of assignor to sue in own name .} — 
ELLIOTT V* Lb Raoe (Man.), [1929] 3 
D. L. R. 912.— CAN. 

PART VI. SECT. 2, SUB-SECT. 2. 

476 li. Money due under 

agreement for sale-— Power to cancel 
agreement,]— Where a vendor of land 
under agreement for sale assigns the 
moneys due under the agreement for 
sale Sc notice of the assignment, 
equitable or legal, is given to debtor, 
it is not open to the vendor Sc 
debtor to cancel the agreement with- 


out the concurrence of the assignee. — 
Union Bank of Canada v. Dutczak, 
[1924] 3 D. L. R. 467 : 2 W. W. R. 
864.— CAN. 

PAflT VI. SECT. 3. SUB-SECT. 1.— A. 

1 1. Of contract for sale of land .] — 

INTERSTATE INVESTMENT Co., LTD. V. 
Mobbs (1928), 28 S. R. N. S. W. 572; 
45 N. S. W. W. N. 176,— AUS. 

u. Add “ revsd. in part, 4 A. R. 
267.’' 

e i. Of lien.] — ^Pltf., assignee of 

three several claims of workmen who 
had liens under Woodmen's Lien Act, 
commenced au action in his own name 
without serving any notice of the 
assirament upon debtor : — Held : pltf. 
could bring an action in his own name 
without giving the notice referred to 
in Jud. Act, B. 19 (5). — Barnes v. 
Black, [19251 3 D. L. R. 65 ; 68 
N. 8, R. 89.— CAN, 

PART VI. SECT. 3, SUB-SECT, 1.— 
B. (a). 

m Effect of Land Titles 

Act, s. 1 01.}— Armstrong v. Marshall 
(1915), 8 W. W. R. 300 ; 19 D. L. R. 
183 ; 8 Alta. L. R. 449.— CAN. 

PART VI, SECT. 3. BUB-SECT. 1.— 
B, (b). 

512 ta. .3— 


Pltf, brought action on July 2, 1929, 
for balance of account for goods sold & 
delivered. On Oct. 25, following, pltf. 
asatoed the debt to three persons who 
on the following day asslgDed the debt 
to M., & on Jan. 1,1930,M. re-asslgned 
to pltf. : — Held : the several assign- 
ments were merely equitable, & pltf. 
was the proper person in whose name 
the action should be brought. — M ouat 
Bros. Sc Go* v. Warnieb, [1931] 1 
D. L. R. 669 : 43 B. C. R. 238.— CAN. 


PART VI. SECT. 5, SUB-SECT. 2. 

560 iii, ] — Shepherd v. 

Livinohton, [19243 1 D. L. R. 723 ; 1 
W. W. R. 456.— CAN. 


660 iv. .] — MclFTiEitsoN t\ 

Lees (Andrew), Ltd., [1926] N. z. 
L. R, 623.— N.Z. 


»w. Payment to assignee — Money 
m under agrecTTienf for sale — Covenant 
f assignor to convey on %>ayment.\~^ 
Tiere a vendor has covenanted in wnt- 
g with an asBtgneo to convey the land 
> the purchaser on payment of the full 
nount of the purchase -money, the 
irchasor is protected as to title A 
av safely make liis payments to tiie 
islgnoo ; & llie assignee can sue on 
0 purenasor's covenant to pay con - 
Ined iu the /igroemout.— Union Bank 
^ Canada v. Uutczak, [1924] 3 
L R. 467 : 2 W. W. R. 864,— CAN, 
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Cases 692 — 617. 


EkoI/Ish aud Empire Digest Supplement. 


Part VII.— Assignment subject to Equities. 


592. Add. Annotation: — As to (2) Refd. Lawrence 
V. Hayes, [1927] 2 K. B. 111. 

601. Add. Annotations: — Consd. Re Pinto Leite. 
Ex p. Des Olivaes, [1929] 1 Ch. 221. Refd. 
Be City Life Assen. (1925), 42 T. L. R. 45. 

601a. Assignment of debt payable In future.] — 

— Jn 1918, C., a creditor of a firm, agreed to 
leave the sum constituting her debt on deposit 
with the firm for fifteen years from Jan. 1, 
1017, upon the terms (inter alia) that interest 
Ac commission thereon should be paid to V. 
for his own use, & that in certain events, 
which subsequently happened, V. should 
receive a share of the firm’s profits, which he 
in fact received during the years 1918-1921. 
In 1920, by 0,*s direction, the debtor firm 
transferred C.’s debt by a book entry into 
the name of F., V. continuing to receive 
interest & commission as before, & on Feb. 24, 
1926, F. made an equitable assignment of the 
debt to V. Notice of the assignment was 
given to the debtor firm on Mar. 2, 1926, 
whereupon the firm transferred the debt by 
a book entry into the name of V. At the 
date of the said equitable assignment by F., 
F. was under a liability to the debtor firm in 
respect of certain accommodation bills for 
which, as between F. & the firm, F. was liable, 
but such liability did not accrue due as a 
debt until after notice of assignment had 
been given, namely, when the debtor firm 
expended £15,000 in taking up the accept- 
ances. On Mar. 15, 1926, the debtor firm 
presented their petition for a receiving order 
& were subsequently adjudicated bkpt. 
In a claim by V. to prove in the firm’s 
bkpey. : — Held : the assignment by F. to V. 
was subject to all rights of set-off which had 
accrued due on the part of the firm against 
F. at the date of the notice of assignment but 


was not subject to any right of set-off in 
respect of the £16,000 which had not accrued 
due at that date ; nor did the fact that the 
debt assigned was a debt payable jn/uturo, 
for which the assignor was not at the date 
of the notice of assignment in a position to sue, 
affect the general rule govermng the assign- 
ment of a chose in action.— Pinto Lbitb 
& Nephews, Exp. Ves Olivaes, [1929] 1 Ch. 
221; 98L. J. Oh.211 ; 140 L. T. 587 ; [1928] 
B. & C. B. 188. 

604. Add.\ Annotation : — Refd. Lawrence v. Hayes» 
[1927] 2 K. B. 111. 


605. Add. Annotations : — As to (2) Distd. Re Pinto 
Leite, Ex p. Des Olivaes, [1929] 1 Ch. 221. 
Refd. Lawrence v. Hayes, [1927] 2 K. B. Ill ; 
Earle v, Hemsworth R. D. C. (1928), 44 
T. L. R. 605. 


607a. For breach of warranty by assignor — Against 
claim for instalments due under assigned 
agreement — Judgment obtained for damages 
for breach of warranty.] — The owner of a 
business sold it to deft, on terms of payment 
by instalments, & then assigned the benefit 
of the agreement to pltf. Before notice of 
assignment was given to deft., the latter 
obtained judgment against the assignor for 
damages for breach ot warranty on the 
above sale. In an action by pltf., as assignee, 
against deft, for payment of instalments due 
under the assigned agreement, deft, claimed 
to set off the amount of the judgment. Pltf. 
contended that deft.’s right to damages in 
respect of the breach of warranty had merged 
in the judgment, & that the latter could not 
be set off against his claim : — Held : the set- 
off was valid. — Lawrence v. Hayes, [1927] 
2 K. B. Ill ; 96 L. J. K. B. 658 ; 137 L. T. 
149 ; 91 J. P. 141 ; 43 T. L. R. 379, D. C. 


Part VIII. — Voluntary Assignments. 

613. Add. Annoiaiion : — Consd. Macedo v. Stroud, 617. Add. Annotation : — Consd. Re Bowden, Hul 
[1922] 2 A. C. 330. bert v. Bowden, [1936] Ch. 71. 


PART VII, SECT. 1. 

666 iil. .] — Even assuming a 

proper assignment, notes lodged with 
a bank as a genera) Sc oontintiing 
security for the due payment of all 
advances made, or to he made, must 
be taken by the assignee eubfoct to 
any equities exlating loetween the 
original parties. — M erchants Bank 
OP Canada v. Greenlees, [X923] 2 
W. W. R. 93I.-~CAN. 

665 iv. EjCTccf of eiNpfrtAS cou' 

tract.} — Notwithstanding Oboses in 
Action Act, R. S. 1920 (c. 202), s. 6, 
debtor can contract with his 'creator, 
for good consideration, that he will not 
avail himself of his right to set up 
against the creditor's assignee any 
equity existing between the creditor & 
himself. If the contract which In- 
cludes the clause not to set up the 


equities against an assignee was 
Induced by fraud, such clause falls 
with the contract, except where debtor 
is estopped as against the assignee 
from setting up the fraud. — Hamtlton 
V. Railton, [1926) 3 D. L. R, 1090; 
[1926] 3 W. W. R. 130 ; revag., [1926] 
2 W. W. R. 196.— CAN. 


666 viii. Assignment of 

security hy bank .] — Where a creditor, 
a bank, hold securities for its debt 
which were subject to orders from the 
debtor to pay certain other creditors 
out of the surplus of the proceeds 
thereof over & above the amount due 
the bank ; — Held : a third party by 
purchasing the secuiities from the bank 
with full knowledge of said orders pmced 
■ • In the position of the bank & 

I whatever llab<Uty the orders 

Imposed upon the bank, — Stephens 
(G. P.) & Co., Ltd. V. Perdue, 
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Werner v. Perdue & Eaton, [19311 
3 W. W. R. 90 ; 4 B. L. R. 46.— CAN. 

i. Notice of covenant by 

assignor — Whether assignee hound.)— 
McBride e. Ontario Jockey Club, 
Ltd.. [1920] 1 D. L. R. 414; 68 

O. L. R. 97.— CAN. 


PART VII. SECT. 2, SUB-SECT. 1. 

ti, .1 — Royal Bank OP Canada 

t?. Gustafson, [1924J 1 W, W. R. 644; 
33 B. C. R. 379.— CAN, 


PART VII. SECT. 2, SUB-SECT, 4. 

004 li. Add ** revsd. In part. 25 
A. R. 179." 

604 Iv. ,] — RoTAL Bank 

OP Canada v. Gustafson. [19241 1 
W. W. R. 544 ; 33 B. C. R. i79.—OAN, 



VoL Vni—Choses in ActioiL Cases 619—684. 


619. Add» Annotcd'ion : — Refd. Re Bowden, Hnlbert 
V, Bowden, [1936] Ch, 71, 

624a. .1 — Sloane v. Oadogan ( 1808), 

cited in 12 Sim. at p. 291. 

Annotations : — Consd. Edwards tJ. Jones (1836), 1 My. Sc Or. 
226 : Beatson v. Beateon (1841), 12 Sim, 281. Distd. 
Meek v. KetUowell (1843), 1 Ph. 342. Apld. Kekewich t>. 
Mannlngr (1851), 1 Do G. M. & G. 170; Donaldson v, 
Donaldson (1854), Kay, 711. Refd. Fenner v, Taylor 
(1831), 2 Russ. & M. 190; M*Padden e. Jonkyns (1842), 
1 Hare, 458 : Price v. Price (1851), 21 L. J. Ch. 53 ; Bridge 
t?. Bridge (1852), 16 Beav. 315 ; Voyle v. Hughes (1854), 


2 Sm. & G. 18 ; GUbert r. Overton (1864), 4 Kow Bep. 
420 ; Glegg v. Rees (1871), 7 Ch. App. 71. 

684. For “ Held: (1) as it was the intention of 
the settlor,” etc., read ” Held : (1) as it was 
not the intention of the settlor,” etc. 

Add, Annotations: — As to (1) Refd. Royal 
Exchange Assce. v, Hope, [1928] Ch. 179. 
As to (3) Consd. Macedo v, Stroud, [1922] 2 
A. 0. 330. Generally y Refd. Timpson’s 

Executors r. Yerbury, [1936] 1 All E. B. 186. 


PART IX. 

p I, Under Assignment of Book 

Debts Act, 1923 (c. 29).]— Re IUport, 
Dentison V . Union Bane of Canada, 
ri925J 3 D. L. R. 1058 ; 67 O. L. R. 
374 : 6 C. B. R. 811.— CAN. 

p li. .] — K., oTi June 8, 

made a chattel rntge. to pltfe. on his 
stock-in-trade, & by the same instru^- 
mont purported to assign to pltfe., 
as additional security, all present & 
futui*e book debts arising out of or 
connected vith K.’s business. The 
affidavit of bona tides described the 
Instrument as a bill of sale by way of 
mtge. & asserted that It was not taken 
for the purpose of protecting the 
“ goods & chattels *’ mentioned therein 
against the creditors of the mtgors., 
etc . : — Held : the instrument did not 


comply with above statute Sc. was 
invalid as an assignment. — Westlake 
V. Martin, [1930) 4 D. L. R. 805 ; 66 
O. L. R. 89 ; 11 C. B. R. 469; mrg., 
11 C. B. R. 87.— CAN. 

p iii, — - — Under Assignment of Book 
Debts Act, R. S. O., 1927.1 — The Assign- 
ment of Book Debts Act, R. S. O., 
1927, confers no greater right upon an 
assignee of a chose in action than he 
had before. All it does is to make a 
general assignment of book debts void, 
as against creditors & subsociuent pur- 
chasers or mtgees. in good faith & for 
value, unless registered. By registra- 
tion pltf. CO had preserved whatever 
rights it acquired by virtue of the 
assignment & no more. — Sntder’8, 
Ltd. V . Furniture Finance 0>ri*n.. 
Ltd., [1931] 1 D. L. R. 398 ; 66 

O. L. R. 79.~CAN. 


sp. Book account, — Under Assign- 
TTieni of Book Accounts Act, H, S. B. 
1924 (c. 16).) — Vernon Hardware 
Co. V . Reid & Reinhard (B. C.), 
[1927] 2 W. W. R. 117.— CAN. 

Bt. .1 — Registration under 

Assignment of Book Accounts Act, 
R. S. B. C., 1924, of an assignment of 
book accounts does not confer any 
greater rights upon the assignee than 
he had by virtue of the assignment ; 
the effect of the registration Is merely 
to preserve those rights. The fact 
that the assignment is also registered 
imder Cos. Act, 1929, does not “ con- 
firm *' it, i.c., make it good without 
being subject to existing superior 
equities. — Burkard Drydock Co., 
Ltd. V . Bank of Toronto & Vulcan 
Enqineerjnu Works, Ltd.. f]933l 1 
W. W. R. 222 ; 46 B. O. R. 447.— CAN. 


CHURCHYARD. 

See Burials ; Ecclesiastical Law. 


CINEMATOGRAPH. 

See Theatres. 


CITIZENS. 

See Aliens ; Constitutional Law ; Local Government. 
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CITY. 

See Local Goveri^tment ; Metropoias* 


CIVIL LAW. 

See Ecclesiastical Law* 


CIVIL RIGHTS. 

See Aliens ; Constitutional Law ; Royal Forces ; and titles passim. 


CLERKS. 

Arraigns, of See Criminal Law. 


Articled — — — 

Assize, of — — — 

Barristers’ — — — 

Ecclesiastical — — 

Justices, to — — 

Local Authorities, to ~ 

Parish 

Peace, of the — — 

Town ^ _ 


,, Solicitors. 

„ Criminal Law. 

,, Barristers- 
,, Ecclesiastical Law. 
,, Magistrates. 

„ Local Government. 
„ Ecclesiastical Law. 
„ Local Government. 
„ Local Government. 
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CLUBS AND OTHER VOLUNTARY ASSOCIATIONS. 
Part II. — Jurisdiction of the Courts. 

a. Add* Annotation : — Consd« Oookson v. Hare- 

wood (1931), 101 L. J. K. B. 394, n. 13 b. Application of funds — Civil Service Assocla- 

13a. Application of funds cy-pres.] — Re Homks for tion — Application Intra vires.] — ^Kklly v. 

Inebriates Association, The Association Wylp (1937), 8J Sol. Jo. 179. 

V. A.-G. (1936), 79 Sol. Jo.^ 903. 


Part III. — Constitution and Internal Arrangements. 


17. Add, Annotation : — ^Consd. Morgan v, Driscoll 
(1922), 38 T. L. B. 251. 

18. Add, Annotations : — As to (1) Oonsd. Lamber- 
ton V, Thorpe (1929), 141 L. T. 638. Refd. 
Maclean v. The Workers’ Union, [1929] 1 Ch. 
602 ; Chapman v, Ellesmere (1932), 48 
T. L. B. 309. 

20. Add, Annotations : — As to (1) Consd. Morgan 
V, Driscoll (1922), 38 T. L, B. 251. Generally ^ 
Held. Doyle v. White City Stadium, Ltd., 
[1936] 1 K. B. 110. 

20a. To alter qualification for membership.]— 

Grimwood V. Aldenham (1928), 72 Sol. Jo. 
669. 

21a. Binding without express notice — ^Agree- 

ment to be bound by “ any further rules & 
alterations to existing rules,’’]— Pltf. who 
was under twenty-one years of age, applied in 
Mar. 1932, for a licence as a boxer in the 
following words : ‘’I hereby apply for a 


licence as a boxer &, if the licence is granted 
me, I declare to adhere strictly to the rules 
of the British Boxing Board (1929) as printed 
& abide by any further rules or alterations 
to existing rules as may be passed.” A 
licence was duly granted & renewed for a 
further year on Mar. 1, 1933. A copy of the 
rules was supplied to pltf. at the time of his 
application, & reg. 20, para. 1 6, provided that 
the boxer’s money might be stopped only 
when he was disqualified ” for committing a 
deliberate foul, for not trying, or retiring 
without sufficient cause, or if the referee 
gives a no contest decision.” This paragraph 
was altered on Jime 17, 1932, to read : 

Boxers in case of disqualification are only 
entitled to receive bare travelling expenses, 
pending the decision of the board . . . when 
the board . . . may deal with the money as 
it thinks fit.” No notice of the altered rules 
was given to pltf. On July 12, 1933, pltf. 


PART II. 

sc. Validity of rules.] — Where the 
rights or prlvUejfos of members of a 
club are not In any way affected, nor 
the property of the olnb in any way 

•injured, the ct. has no jurisdiction to 
consider the legal validity of the rules 
of the club, nor to grant an Injunction 
against tbe commission of acts merely 
criminal or merely Illegal. — Watt v, 
MaoLauohlin, [19231 1 1. R. 112.— IR, 

1211 . MaiorUy of members adino 

illegally — Injunction ,] — BayuNSin v, 
iNKOt (1924), 65 0. L. K, 369.— CAN. 

12 ill. ,1— The pro- 

perty of a voluntary society cannot be 
diverted by a majority of its members 
from the purposes for which It was 
given by those who contributed to It, 
or devoted to purposes that are alien 
to or in conflict with the fundamental 
rules laid down by the society, So the 
dissenting minority who adhere to these 
rules are entitled to have them re- 
strained from so doing, — KowAxouins: 
V. Ukrainian Labor Farmer Temple 
AsaoON., [1935] 1 W, W. R. 629 { 2 
B. L. R. 691 ; 48 Man. L. R. 76.— CAN. 

sd. IHspide outside province of 

domestic mbunal ,] — Where the rules of 
a voluntary society provide that 
certain disputes So complaints should 
oome before the domestic tribunals the 
law ots. will not as a rule usurp their 
fimotions, but where a dispute arises 
with which the rules never designed the 
domestic tribunals to deal, tbe law ots. 
will not refer the matter to the domestic 
tribunals but will themselves deal with 
It. — O ribf V, South Ajtuoan Council 
OP the Amaloamatbp Encinbering 
Union, [1930] App- af. 

sf. Failure to pose oandidater^No 
inJustioe^Whether court wiU inlorfere,} 

The mere faot of falling to pass an 


examination held under the Barbers 
Act Is, in the absence of evidence of 
unfairness, no ground for Interference 
by the ct. under Barbers Act Amend- 
ment Act, 1934. — Harley v. Barbers’ 
AssooN. OF British Columbia (1936), 
50 B. 0. R. 327.— CAN. 

sg. Competition for scholarship— EX‘ 
amination — Fraud <S? mistake- ValidUy 
of second award ,] — ^L’Aoad/cmte »b 
Musique de Quebec v. Payment, 
Bernier & Piohe, [1936] S. 0. R. 323 ; 
4 D. L. R. 279.— CAN. 


PART III, SECT. 1, SUB-SECT. 1. 


c 1. .] — A person on becoming 

a member of a lawful assoon. or society 
is, subject to its constitution, bound 
by the decisions of the society on 


matters of dispute between him So the 
society, unless such decision Is contrary 
to natural justice, or in violation of the 
rules of the society, or done maid fide.— 
Cutler v. Law SooiETy of Manitoba, 


[1930] 3 W. W. R. 387 : < 
2 W. W. R, 653 ; 4 D. t. 
Man. L. R. 535.— CAN. 


LV« I Ou 


sk. Bye-law — Validity —Restricting 
play by women members of golf club .] — 
A olUD, incorporated under the pro- 
visions of the Incorporated Societies 
Act, 1908, had power imder its oon- 
stitiition to make &; alter Its rules. &: 
its committee had authority to make 
bye-laws within certain prescribed 
Uinits. The rules provided for the 
admission of various olassos of mem- 
bers. each class enjoying speolflcaUy 
defined rights, but In the case of 
ordinary members no distinction was 
drawn between the playing privileges 
„of men & women. The ooromlttee. 
without the previous authority of a 
general meeting, purported to enaot a 
bye-law prohimtii^ women who were 
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ordinary members from playing on the 
club links on Saturdays before tbe 
hours of 3 p.m., & then only after men 

? layers had commenced their rounds, 
t was further provided that women 
playing on Satui^y afternoons should 
rive the right of way to men players. 
The committee, in making this bye- 
law, relied upon one of the rules of 
tbe club, which was to the following 
effect : ** The committee may make 
bye-laws for the regulation of tho 
club-house, grounds, & links, & for 
the arrangemont & control of games 
& matches." Certain women mem- 
bers, who challenged the validity of 
this bye-law, pJayed on a Saturday 
& were fined by the committee Sc 
were suspended from the exercise of 
their prfvilegoB as members. Upon 
an application by these members to 
have the club restrained from putting 
such bye-law into force Sc acting there- 
under : — Beld : the committee, in 
making tho bye-law in question, bad 
acted beyond tho powers coufen’od 
upon it by the rules of the club. Sc 
the bye-law was therefore invalid. — 
O’Neill v. PtmuKE Golf O.un, 1 n- 
oorporatep, [19321 N. Z, h. K. 101-?. 
— N.Z. 

PART III. SECT. 1, SUB-SECT. 2. 

f — Ni'ceasity for unani- 

mous vote or consent of all 
Brylinski V . Xnkol (1924), 5 ,> O. L. K. 
369.— CAN. 

I j — A rule prescribed 

tbat no future motion to open the 
links for play on Sundays should be 
passed uniess by a majority of two- 
thirds of those present Sc voting 
field : tho repeal of the rule did not 
itself require a two -thirds majority.^ — 
Watt v. MaoLaughlin, {19281 1 l , R» 
112.— IR. 



Cases 21a- 68a. English and Empire Digest Supplement. 


agreed to box at the White City Stadium on 
the terms that ho should receive £3,000 wm, 
lose or draw. At the contest pltf. was dis- 
qualified for hitting below the belt. The 
promoters of the contest paid the sum of 
£3,000 to the Board of Control at their request, 
& after holding an inquiry the Board with- 
held the money from pltf. on the ground that 
he had been disqualified. Pltf. brought 
proceedings to recover the amount against 
White City Stadium, Lid., & the Board of 
Control: — Held: (1) the contract with the 
Board of Control was too closely connected 
with a contract as to employment that it was 
binding on the infant pltf. having regard to 
the fact that the contract as a whole was for 
his benefit ; (2) notice of the altered rules was 
unnecessary in order to make them binding on 
pltf. in view of the terms of his application for 
a licence. — Doyle v. Wihte City Stadium, 
Ltd., [1935] 1 K, B. 110 ; 104 L. J. K. B. 
140 ; 162 L. T. 32 ; 78 Sol. Jo. 601, C. A. 

Annotation: — As to (1) Befd. Mercantile Union Guarantee 
Corpn., Ltd. v. Ball, [1937J 3 All E. R. 1. 

211). Notice of general meeting — Who entitled to.] — 

Pltfs. were the captain & the secretary of the 
women's section of a golf club, of which deft. 
CO. were the proprietors. At an extra- 
ordinary general meeting of the members a 
resolution was passed deleting from the rules 
of the club a provision for the election of a 
women’s committee to manage the affairs 
of the women’s section. No woman member 
of the club received notice of that meeting, 
as none of the women members held any 
shares in the co. In an action for a declara- 
tion that the resolution was invalid ; — Held : 
under the rules women members were not 
full^ members & were not entitled to receive 
notices of general meetings, & the action 
failed. — Cole v, Merton Park (Wimble- 
don) Golf Club, Ltd. (1927), 43 T. L. R. 
400. 

23. Add. Annotation : — Aa to (1) Dlstd. R. v. 
General Medical Council, [1930] 1 K. B. 662. 

33a. .] — Wells v. Myddleton 

(1935), 79 Sol. Jo. 270, C. A. 

35, Add. Annotations : — As to (2)Expld. Maclean 
V. The Workers’ Union, [1929] 1 Ch. 602. 
Generally, Held. Cooper v, Wilson, [1937] 2 
R. B. 309. 


38. Add. Annotations : — C^sd. 

Soc. of Carpenters, Cabinet Makers & 
Joiners v. Braithwaite, General 
Operative Carpenters Joiners v. Asmey, 
[1922] 2 A. C. 440. Folld. Wing v. Bum 
(1928), 44 T. L. R. 258. Refd. A.-G. v. Swan, 
[1922] 1 K. B 682. 

39. Add. Annotations : — As to (1) Refd. A.-G. v- 
Swan, [1922] 1 K. B. 682 ; Bombay Official 
Assignee v. Shrolf (1932), 48 T. L. R. 443. 

89a. .]~WiNG V. Burn (1928), 44 

T. L. R. 258. 


39b. .] — Donaldson v . Institute 

OP Botano-Therapy, Ltd. (1937), 184 

L. T. Jo. 384. 

4^a. ♦] — In an action against the 

officers of a club for an injunction restraining 
them from enforcing a resolution by which 
the council of the club has excluded pltf. 
from membership of the club, the questions 
for the ct. are, (a) whether the rules of the 
club have been observed, (6) whether the 
council has given pltf. a fair hearing, &: 
(c) whether the council has acted in good 
faith. — Lamberton v. Thorpe (1929), 141 
L. T. 638 ; 45 T. L. R. 420. 

Annotation: — Refd. Lumiansky r. Myddloton (1934), 78 
Sol. Jo. 223. 


461). Withdrawal of licence as boxing manager 

— In accordance with rules.] — Lumiansky 
V. Myddleton (1934), 78 Sol. Jo. 223. 

63a. Claim by member for proportion of — On 

winding up of club.] — A limited co. was regis- 
tered with the object of carrying on a pro- 
prietary club, & by the articles H. was 
appointed governing director for life & the 
management of the club was vested in her. 
In 1916 H. granted a lease of premises to the 
club which was carried on there. In 1918 
a subscription of four guineas a year for 
country members tk> five guineas tor town 
members was charged, & as from Jan. 1, 
1919, an entrance fee of five guineas was 
imposed. Prom 1917 to Mar. 25, 1919, a 
notice stating that the club would be carried 
on permanently was exhibited by H. On 
Mar. 11, 1919, H., without notice to the 
executive committee, issued a writ for arrears 
of rent, Sc on recovering summary judgment 
closed the club. The co. then passed a 
resolution for voluntary winding up & a 
liquidator was appointed. A., who was a 


PART ni. sect. 2. SUB-SECT 2. — A. 

24 i. Power to expel ajter inquiry 
hy commiit4te — Inadequate inquiry .] — 
MONTOOMERy V. LEE Steere (1926), 
20 W. A. L, R. VO.—AUS. 

26 i* Power to expel far infringing 
rules.] — WLore a club was rei^istered 
under Cos. Act : — Held : the com- 
mittee were not In law the directors 
of the CO, & had no authority to exer- 
cise the powers of directors to exclude 

S ltf. from membership of the club.— 
lUBPHY V. Stnnott, [1025] N. 1. 14,*— 
IFt* 

PART III. SECT. 2, SUB-SECT. 2.— B. 

29 iv. — -.] — Resp., being 

chatged with having grossly mlscon- 
dnoted himself within the meaning of 
a rule of applt. club, was summoned 
before a meeting of the club committee 
to show cause why he should not be 
dealt with under the rule. He was 
aware of the details of the chatiges 
preferred asralnst him before attending 
the meeting, but, having attended as 
reauested. Sl having tailed In the 
opinion of the committee to Justify his 


conduct, was suspended from member- 
ship. He took action against the club 
to have the suspension removed, & 
for damages, on the groimd that the 
committee docision, having been 
arrived at without allordiiig him an 
opportunity of croas-examiiilng the 
witnesses against him, was contrary 
to the principles of natural Justice : — 
Held : the oommlttee was not bound 
by the formal rules of evidence, & 
the inquiry having been conducted 
in accordance with the club’s rules 
& the decision of the committee arrived 
at In good faith. In pursuoiico of on 
honest desire to protect the interests 
of the Institution, after reap, had been 
irtvon every facility for presenting a 
defence, the suspension was not con- 
trary to the principles of natural justice, 
not’irithBtandlng that no opportunity 
woa given to cross-examine the 
witnesses. — Perry v. Feildino Club, 
U929] N. Z. L. R. 629.— N.Z. 

PART III. SECT, 2, SUB-SECT. 2.— E. 

49 il. .] — A club Incor- 

porated under Incorporated Societies 
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Act, 1908. which acting by its executive 
committee wrongfully Sc In breach of 
the club’s rules excludes a member 
from the use of the club’s premises, 
commits a breach of contract & the 
member is entitled to recover damages. 
The members of the committee, acting 
within the - scope of their authority, 
are not personally liable in tort for 
Inducing or procuring such breach of 
contract. — Henderson v. Kane & 
Pioneer Club. [1924] N. Z. L. B. 
1073.— N.Z. 

sb. Declaration of memhelrship .] — 
Pltf., a member of a society which was 
incorporated under Societies Act, 1924, 
& wMoh owned property, was expelled 
therefrom without navmg been given 
notice of the proceedings against him 
or particulars of the charge or names of 
the complainants : — TJdd : he was 
entitled to a doolsratlori that he had 
been wrongfully expelled & was still a 
member in good standing of the society. 
— Kue V. Polish Society for 
Brotherly Aid op Coleman, (1932] 1 
W. W. R. 683 ; [19321 2 D. L. R. 136: 
26 Alta. L. JL 90.— UAN. 



VoL vnt — dubs. Cases 58a — ^lUb- 


member of the club, claimed to prove as 
creditor for general damages & a proportion 
of her subsc^ription for 1919, B., another 
member, claimed general damages, the return 
of her entrance fee &; the proportion of her 
subscription for the current year : — HeM : 

A. & B. were entitled to prove, not only for 
the proportion of their subscriptions of which 
they had lost the benefit for the current year, 
but also in respect of damages for the loss 
of the amenities of the club, & in the case of 

B. to a return of the entrance fee ; & the 
damages should be assessed in the case of A. 
at £7, which included the proportion of her 
subscription for 1919, & in the case of B. at 


Part IV. — Liability of 

91. Add. Annotation : — Consd. De Farrell v. 
Walker (1932), 49 T. L. R. 37. 

91a. Liability for loss or damage to member’s 

goods — Effect of negligence — Construction of 
rule.] — One of the rules of a proprietary club 
provided that the proprietors would not be 
responsible for the loss of or damage to any 


£14, which also included the entrance fee de 
proportion of her subscription. — Ee CentzoN 
Syndicate, Ltd. (1920), 149 L. T. .To. 
232. 

54. For Entrance fee payable by instalments ” 
read “ Entrance fee — Payable by Instal- 
ments. ** 

54a. Claim by member for return of— On 

winding up of club.] — Be Gcrzon Syndicate, 
Ltd., No. 53a, ante. 

61. Add. Annotation : — Apld. Wimbledon & 
Putney Commons Conservators v. Tiiely 
(19301, 47 T. L. R. 17. 


Clubs and Members. 

article brought by members or guests into 
the club but would take all reasonable care 
of articles for which a receipt would be given 
if the same were deposited in the office : — 
Held : the rule covered loss or damage 
caused by negligence. — Orchard v. Con- 
naught Club (1930), 46 T. L. R. 214 ; 74 
Sol. Jo. 169. 


Part VI. — Debentures. 

105. Add. Citaliom .•—[1922] 1 Ch. 61 •, 91 L. J. Cb. 93 ; 126 L. T. 225. 


Part VII. — Duty Payable by Clubs. 

106. Add. Annotation : — to (3) Retd. A.-G. v. Swan, [1922] 1 K. B. 682. 


Part VIII. — Sale of Intoxicating Liquors in Clubs 


109. Add. Annotations Apld. Wurzel v. Hough- 
ton Main Home Delivery Service, Lid., 
Wurzel V. Atkinson. [1937] 1 K. B. 380. 
Refd. A.-G. V. Swan, [1922] 1 K. B. 682. 

110. Add. Annotation : — Consd. Watson v. Cully, 
[1920] 2 K.'B. 270. 

111a. Whether In “ club ^’—Temporary 

premises.] — The word “club” as used in 
Ijicensing Act, 1921 (c. 42), s. 4, means the 
premises of a registered club, & not the assocn. 
of persons who are members of the club. 

Where, on the occasion of a f§be, a regis- 
tered club engaged a room adjoining the 
ground on which the fMe was to be held, & 
there supplied intoxicants to members other- 
wise tham in the permitted hours : — Held : as 

PART IV. SECT. 1, SUB-SECT. 1. 

70 11. Money lent to lodge ,] — 

Whore a person grlves credit to an ab- 
stract entity, snch as a club or lodge, 
he can look to those who assumed to 
act. for It & those who authorised or 
sanctioned that being done, in the 
absence of anything indicating tho 


the room in question was not habitually used 
for the purposes of the club, no offence had 
been committed under the above sect. — 
Watson v. Cuu.y, [1926] 2 K. B. 270 ; 95 
L, J. K. B. 554 ; 185 L. T. 28 ; 90 J . P. 119 ; 
42 T. L. R. 529 ; 24 li. G. R. 357 ; 28 Cox, 

C. C. 194, D. C. 

Annotation: — ^Reld. Clarke v. Griffiths, Peacock v. Same 
(1926), 95 L. J. K. B. 905. 

111b. Additional unregistered 

premises.] — ^Applts. were respectively the 
steward & one of the members of a club 
which occupied, besides its regist<‘rcd pre- 
^ misee, additional premises whicli were at a 
considerable distance A which were not 
registered. At these additional premises the 
steward supplied to the other applt. beer, 

mombors themselves or their agents, & 
the agency must be made out by the 
person who relies on it, for none la 
Implied by the more fact of assocn. — 
ToEWS V. ISiJiO, [1929) 2 D. L. R. 719 ; 

1 W. W. II. 817 ; 38 Mon. L. R. 201 ; 
revg. in part. [19281 1 W.W. R,643.— 
CAN. 


contrary. — Fintjvt v. Black, [1921] 
2 W. VV. R. 907.~~CAN. 

PART IV. SECT. 2. 

se. General rvXe .\ — If liabilities are 
to be fastened upon any members of an 
unincorporated voluntary aasoon. it 
must bo by reason of the acts of those 
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which the latter paid for & there consumed. 
An information having been preferred against 
the steward for supplying the beer, for con- 
sumption oft the club premises, otherwise 
than on the premises of the club, & gainst 
the other applt. for unlawfully obtaining the 
liquor, contrary to Ijicensing (Oonsolidation) 
Act, 1910 (c. 24), s. 94:1— Held: as the 
liquor was not supplied in the re^stered 
premises of the club it was not supplied “ in 
a club within the above sect., & the con- 
viction must be quashed. — Clarke r. 
Griffiths, Peacock v, Griffiths, [1927] 1 
K. B. 226 i 95 B. J. K. B. 906 ; 135 L. T. 58 ; 
90 J. P. 151 ; 42 T. L. R. 541 ; 24 L. G, R. 
466 ; 28 Cox, 0. C. 240, D. C. 

119. Add. A nnoialion : — Dbtd. Wurzel v. Houghton 
Main Home Delivery Service, Ltd., Wurzel 
i:. Atkinson, [1937] 1 K. B. 380. 

125. Add. Annotation : — Consd. Ashton v. Wain- 
wright, [1936] 1 Ah E. R. 805. 

125a. Effect of Licensing (Consolidation) Act, 
1910 (c. 24), s. 96.] — Above section does not 
impliedly exclude registered clubs from the 
operation of sect. 82 of above Act, but it 
grants to the magistrate & the police special 
& additional powers in the case of registered 
clubs. — Hammond v. Hanlon, [1935] 1 K. B. 
474 ; 104 L. J. K. B. 239 ; 153 L. T. 13 ; 99 
J. P. 134 ; 51 T. L. R. 195 ; 33 L. G. R. 12 ; 
30 Cox, C. €. 215, D. C. 


127a. Permitted hours on Sunday — Fixed number 
between specified hours — Discretion of club to 
alter limiting hours*}— licensing Act, 1921 
(c. 42), 8. 2 (1), provides that “The hours 
dxiring which intoxicating liquor may be sold 
orsupplied on Sundays . . . in any , .. club 
, . , snail he as follows, that is to say, five 
hours, of which not more than Itwo shall be 
between 12 noon & 8 in the afternoon, <Sb 
not more than three between 6 & 10 in the 
evening. . . ; & s. 2 (2) provides that 

“ Subject to the foregoing provisions, the 
permitted hours on Sundays shall be sucli as 
may be fixed ... in the case of a club in 
accordance with the rules of the club. . . 

In a golf club the permitted hoivs on Simdays 
were fixed by a rule of the club at five hours, 
namely, from 12 noon to 1.30 p.m., 2 p.m. to 
2.30 p.m., & 4.30 p.m. to 7,30 p.m. ; & 
pursuant to that rule a supply of intoxi- 
cating liquor was given to members of the 
club on a Sunday at 6 p.m. : — Held : on the 
true construction of above sect, the per- 
mitted hours on Sundays for a club were a 
period of not more than two hours, the 
whole of which should be between 12 & 
8 p.m., & a period of not more than three 
hours, the whole of which should be between 
6 & 10 p.m., & consequently that the supply 
in question was not authorised by the sect. 
— Brown v, Joyce, [1931] 1 K. B. 643 ; 100 
L. J. K. B. 168 ; 144 L. T. 652 ; 96 J. P. 
41 ; 47 T. L. R. 200 ; 75 Sol. Jo. 80 ; 29 
L. G. R. 126 ; 29 Cox, C. C. 273. 


Part IX. — Betting and 

134a. Totalisator club.] — It is not an offence 

against Betting Act, 1853 (c. 119), s. 1, to 
carry on a totalisator club on a credit basis. 

— STREATHAJVr ClNEMA, LtD. V. JOHN 
McLauchtan, Ltd., [1933] 2 K. B. 331 ; 

102 L. J. K. B. 586 ; 149 L, T. 447 ; 97 J. P. 

273 ; 49 T. L. R. 471 ; 31 L. G. R. 219. 

136. Add, Annotations : — Apld. R, v. O. K. Social 
& Whist Club (1929), 45 T. L. R. 570; 
Daniels v. Pinks, [1931] 1 K. B. 374, Consd. 
Davis V, Parker, [1931] 2 K. B. 210. Refd. 
Richardson v, MoncrieflTe (1926), 43 T. L. R. 

32 ; R. V. Berg, Britt, Oarrd &; Lummies 
(1927), 20 Or. App. Rep. 38. 

136a, Whether members* club Is,] — The 

committee of management of a members* club 
installed in the club certain machines for 
the use of members only & for the purpose 
of giving additional pleasure to the members. 

The machines were operated by means of 
pennies inserted in a slot. The player, 
having first inserted a penny, depressed a 
handle, causing three cylinders to revolve 
on which were depicted bells, bars & fruity 
On the cylinders ceasing to revolve the player 
either lost his penny or received winnings 


Gaming in Clubs. 

up to twenty pennies, according to the 
combination of fruits &/or bells &/or bars 
opposite a pointer. The machine auto- 
matically filled a jack pot from its winnings, 
& the pennies in the jack pot were returned 
to the player who obtained the combination 
of three bars. The machines were similar 
in type to other machines for the user of 
which persons had been convicted under the 
Gaming Houses Act, 1864 (c. 38), where the 
persons had used the machines in shops or 
places of public entertainment or in pro- 
prietary clubs. Four members of the com- 
mittee of management of the club in question 
were charged under Gaming Houses Act, 
1854 (c. 38), 8. 4, for being persons having the 
care Sc management of certain premises, to 
wit, the club, which were then being used 
for the purpose of unlaveful gaming being 
carried on therein. The eontmtion of the 
members of the committee of management 
was that the position of a members* club 
was analogous to that of a private house, 
Sc that gaming upon the machines in a 
members* club was therefore not unlawful 
gaming ; — Held : in order that a house 
should be a common gaming house within 


PART Vin. SECT, 3. 
if. JHqM of rtusmberB to store beer at 
club ,] — Membera of a club on pnr- 
obaelng boor from a Govt, vendor may 
store It at tbe club, & the club 1$ ^otltled 
to chargre a fee tor storage Sc sett 
R. V, Kooe (1023L B. C. 
67.~-CAN. 


‘ Distribuiino '* beer by servant of 


clvb—Whai amounts to.1— -R. v. Rook 
(1923), 32 B. C, R. 67.-~CAN. 

sh. Supply duriiig prohibited hours — 
No pa/yment made ,] — Three members of 
a club were found diinMugr liquor at the 
bar of the club premises one Sunday 
morning. The secretary informed an 
officer of police, who had oome upon 
the premises, that the members had not 
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paid for the liquor, but that he had 
given it to them, thinking he was 
entitled to do so ; — Held : the secretary 
h^ been rightly convicted on a charge 
of supplying liquor on licensed premises 
during prohibited hours . — Us Duffel, 

-Bac p. TtTRNBULL (No. 2) ““ 

S. R. N. 8. W. 46; 48 N. V 
14.— AU8. 



Gaming Act, 1846 (c« 109), s. 2, it was not 
necessary tbat some person should be keeping 
the house for his gain, lucre or living ; it 
was sufficient that it was a house kept or 
used for playing at any game where the 
chances of the game being played therein 
are not alike favourable to all the players ; 
the chances of the game played on the 
machines in this club were not alike favourable 
to all the players, A the fact that the club was 
a members' club did not prevent the club 
premises being kept or used for the pmpose of 
unlawful gaming being carried on therein, & 
therefore the members of the committee of 
management of the club could be convicted 
of the offence charged Under s. 4 of the Gaming 


VoU VIIL~ -Clubs. Cases 186a — ^148a. 

Houses Act, 1864 (c. 38), s, 4.— Daniels v. 
Pinks, [1931] 1 K. B. 374 ; 100 L. J, K. B. 
337 ; 144 L. T. 372 ; 95 J. P. 23 ; 47 T. L. B. 
166 ; 76 Sol. Jo. 69 ; 29 K G. B. 120. 

140. Add. Annotation : — Retd. Ellesmere v, Wal- 
lace, [1929] 2 Oh. 1. 

i40a. .] — There is a sufficient 

element of chance in the game popularly called 
a “whist drive” to make a club where it is 
played for money a “ common gaming house.” 
— B. V. O. K. Social & Whist Club, Ltd. 
(1929), 45 T. L. B. 670 ; 73 Sol. Jo. 451 ; 
21 Or. App. Bep. 119, C. C. A. 

Annotation : — Refd. R. Bronnand (1930), 47 T, L. K. 22. 


Part X. — Dissolution of Clubs. 

14Sa. Claffns by members of proprietary club — ^For entrance lee .] — Tie Cubzon Syndicate, Ltd. 

damages for loss of club amenities— & for No. 6Sa, ante. 

proportion of subscriptions — & return of 


PART IX. SECT. 2. 

187 i. Common gaming house — Who 
are liable tm persoin^ assisting in co7i- 
dnctirig busintuis — Employees.] — R. v. 
Dorgan, R. V. Kessler. R. v. Crates 
(Saek.) (1927), 47 Oau. Crim. Cas. 344. 
— CAN. 

137 ii. Steward.] — R. r. 

SuLUVAN (1930), 53 Can. C. G. 243 : 
42 B. a 11. 435.-— CAN. 

137 iii. .] — ^Applt. waR 

steward of a bond fide club which had 
a membership of 1,700 & provided all 
the rofnilar facilities of a social club, 
includinK: meals, billiard rooms, reading 
rooms, various card games, etc. ; it 
also leased & operated a football Held. 
Members contributed ten cents apiece 
to the funds of the club for each half 
hour’s play at the noker table, irre- 
spective of whether they wore winning 
or losing. This money was not token 
from the stakes or the pot, but was 


collected by the applt., as steward, 
from the players & paid over to the 
club. Only members were allowed in 
the promises, a b^^o-law expressly for- 
bidding the introduction of visitors to 
any part of tbo club property. Applt. 
was convicted, under sect. 226 of the 
CriininaJ Code, of unlawfully keeping 
a common gaming house ; & the con- 
viction was afBrmed by the appellate 
ct. : — Held : the club was not “ a 
house . . . kept for gain ** within 
sect. 226 of the Criminal Code & applt. 
had boon wrongly convicted. — K, v. 
Bampton, iI93fl S. 0. n. 626 ; 4 

D. L. K. 209 ; 58 C. C. C. 289.— CAN. 

137 iv. Secretary.] — Slot 

machines maintained on the premiBcs 
of a bond fide club were under the 
control of the club’s secretary. Ho 
kept the keys of the machines, de- 
posited money of the chib in them & 
collected the “ proceeds ” of their 
operation for the benefit of the club. 


The playing of the machines was a 
game of at least “ mixed chance & 
skill,” if not of pui*e chance. The 
secretary was convicted of keeping 
a common gaming house ; — Held : 
tho conviction should be sustained. — 
K. V. TiiOMAH, i 19341 1 W. W. E. 493 ; 
61 C. 0. C. 301 ; 48 B. C. R. 76.— CAN. 

137 V. Lawfully incAwporaUd 

club .] — Tbo facts that a club has been 
lawfully incorporated & its constitution 
& frame-work still formally exist &; 
some of its legitimate activities & 
amenities are participated in or made 
use of bond fide by some of its members 
t o a substantial degree does not prevent 
its premises being a common gaming 
house within sect, 226 (a) of Criminal 
Code, R.S.O., 1927, if tlio real object 
of its actual propiietors in carrying it 
oi) is the acquiring of gain for thorn - 
sfdvos fi'om gambling engaged in 
therein. — R. v. Williambon, i19371 2 
W. W. R. 545.— CAN. 


COMMERCE. 

See Agency ; Bankers ; Bills of Exchange ; Carriers ; Contract ; Insurance ; 

OF Goods ; Shipping ; Stock Exchange ; Trade and Trade Unions, 


COMMON LANDS. 

See Commons. 


96 



English anb Empire Digest Supplement. 


COMMONWEALTH OF AUSTRALIA. 

See De.penx>encies and Dominions. 


COMMORIENTES. 

See Evidence ; Executors. 


COMMUNION. 

See Ecclesiastical Law. 


COMMUTATION. 


Death Duties, of — — — 

Railway fares, of — — - 

Sentence, of — — ~ — 

Tithes, of — — — — 

Workmen’s Compensation, of — 


See Estate and other Death Duties. 
,, Carriers. 

,, Criminal Law. 

,, Ecci^esiastical Law. 

„ Master and Servant. 
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COMPANIES. 


No.ra* — The Act now in force is the Companies Act, 1929 (c. 23), which repealed {inter alia) the 
Oompanies (Consolidation) Act, 1908 (c. 69). Keferences to sections of the 1908 Act should therefore be 
checked with the Comparative Table appended below. 


J908. 

1029. 

1 

357, 358 

2 

1 

3 

2 

4 

2 

6 

2 

6 

3 

7 

4 

8 

17, 19 

9 

5 

10 

6, 7,8 

11 

8 (2) 

12 

9 

13 

10, 319 

14 

20 

15 

12 

16 

13, 14 

17 

i5 

18 

23 

19 

14 

20 

18 

21 

21 

22 

62 

23 

68 

24 

25 

26 

95 

26 

308, 110 

27 

101 

28 

65 

29 

64 

30 

98, 110 

31 

99 

32 

100 

33 

102 

34 

103 

35 

104 

36 

105 

37 

70,97,141 

38 

72 

39 

48 

40 


41 

60 

42 

51 

43 

96, 108 

44 

7, 62 

45 


46 

55 

47 

50 

48 

57 

49 

56 

50 

57 

51 

58 

52 

68 

53 

59 


1908. 

1929. 

— — — 

— 

54 

60 

55 

67 

56 

55, 60 

57 

16 

58 

53 

69 

49 

60 

146 

61 

147 

62 

92 

63 

93 

64 

112 

65 

113, 171 
114 

66 

67 

115 

68 

116 

69 

117 

70 

118 

71 

120 

72 

140 

73 

141 

74 

143 

75 

144 

76 

29 

77 

30 

78 

31 

79 

32 

80 

34 

81 

36, 355, 
Sch. IV. 

82 

40 

83 

36 

84 

37 

85 

39 

86 

41 

87 

94 

88 

42 

89 

43 

90 

44 

91 

54 

92 

67 

93 

79, 80, 82, 
83, 87 

94 

86 

95 

310 

90 

85 

97 

84 

98 

82 (4) 

99 

80, 83 

100 

88 

101 

89 

102 

73 

103 

74 

104 

75 


1908. 

1929. 

106 

76 

106 

77 

107 

78 

108 

131 

109 

135 

110 

137 

111 

138 

112 

132, 133 

113 

129, 130, 


134 

114 

130 

115 

28 

116 

370 

117 

33 

118 

11, 14 (2), 


108 (4), 
379, 3rd 
Sch. F. 

119 


120 

153 

121 

26 

122 

156 

123 

157 

124 

158 

126 

159 

126 

160 

127 

161 

128 

162 

129 

168 

130 

169 

131 

163 

132 

164 

133 

165 

134 


135 


136 

167 

137 

170 

138 

178 

139 

175 

140 

172 

141 

171 

142 

177 

143 

176 

144 

202 

145 

288 

146 

179 

147 

181 

148 

182 

149 

00 00 00 

i— ‘ H* 

00 00 oo 

OOp 

150 

189 

151 

184, 191 


1908, 

1929. 

162 

185, 198 

153 

186 

154 

194 

155 

195 

156 

193 

157 

197 

158 

192 

169 

196 

160 

199, 200 

161 

209 

162 

307 

163 

203 

164 

204 

165 

205 

166 

206 

167 

207 

168 

208 

169 

210 

170 

211 

171 

213 

172 

221 

173 

220 

174 

214 

]V5 

216 

176 

218 

177 

219 

178 

163, 373 

179 

222 

180 

223 

181 

224 

182 

225 

183 

227 

184 

228 

185 

226 

186 

232, 241, 
247, 248, 


249 

187 

250 

188 


189 

233, 242 

190 


191 

251 

192 

234 

193 

252 

194 

235, 244, 


248 

196 

236, 245 

196 

254 

197 

255 

198 


199 

256 

200 

257 

201 

288 


1908. 

1929. 

202 

259 

203 

260, Sch. 


IX. 

204 

187 

205 

173, 229, 


258 

206 

261 

207 

262 

208 

263 

209 

264 

210 

265 

211 

174, 258 

212 

266 

213 

270 

214 

191, 248, 


260 

215 

276 

216 

272 

217 

277 

218 

363 

219 

288 

220 

282 

221 

212 

222 

283 

223 

294 

224 

284, 285 

225 

289 

226 

290 

227 

291 

228 

293 

229 

300 

230 

301 

231 

302 

232 


233 

303 

234 


235 

304 

236 

378 

237 

305 

238 

374 

239 

297 

240 

298 

241 

299 

242 

295 

243 

312, 314 

244 

313 

246 

316 

240 

317 

247 

318 

248 

319 

249 

321 

250 

322 

251 

360 


1908. 

1929. 

252 

323 

253 

324 

254 

325 

255 

326 

256 

359 

257 

327 

258 

328 

259 

329 

260 

330 

261 

331 

262 

332 

263 

333 

264 

334 

265 

335 

266 

336 

267 

337 

268 

338 

269 

339 

270 

340 

271 

341 

272 


273 

342 

274 

343, 344, 


346, 348, 
349, 351, 
352, Sch. 
X., in. 


275 

345 

276 

366 

277 

367 

278 

371 

279 

372 

280 

375 

281 

302 

282 

364 

283 

376 

284 

377 

285 

380 

286 


287 


288 


289 


290 


291 


292 


293 


294 


295 


296 
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Part I. — Nature, Characteristics, Definitions and 

Classification. 


6. Add. Annotations .-—As to (1) Held. Deuclmr 
Light & Coke Co., [J924] 2 Ch. 
ye ; British Trawlers’ Nederation, Ltd. v. 
London & North Eastern By. Co., [1933] 2 / 
K, B, 14. A8 to {2) A.-Cr. v. Leeds 

Corpn., [1929] 2 Ch. 291 ; A.-G. Race- 
course Betting Control Board, [1935] Ch. 34. 

11. Annoiaiions: — Consd. British Thomson- 

Houston Co. V, Sterling Accessories, Same v. 
^wther & Osborn, [1924] 2 Ch. 33. Refd. 
Parker & Cooper v. Beading, [1929} Ch. 975; 
Thomas v, Evans, Jones v. Sonth-West 2 
Ijancashire Coal-Owners’ Assocn. (1920), 42 


T. L. B. 401; Colville 
I. B,. Comrs., [1930J 2 K. B. 393 : E. B. M. 
Co. V. Dominion Bank, [1937J 3 All E. B. 
555. 

Add. A nnotaUon : — Retd, TC, 23. M. Co. 
Dominion Bank, [1937] 3 All E. B. 555. 

Add. Annotations: — Retd* British Thomson- 
Houston Co, 1 ?. Starling Accessories, Same v, 
Orowther Osborn, [1924] 2 Ch. S3; 
Prichard & Constance v. Amata (1924), 42 
B. P. 0. 63. 

Distinct from component members.] — 

Ditcham V. Miller, No. 5959b, post 


Part II. Domicil, Residence and Nationality of Companies. 


26a. ^ Business conducted abroad.] — A 

tratog corpn. was registered in England 
under Cos. Acts, but the whole administration 
of the business of the co. was conducted by 
d^ectors domiciled & resident in Holland*. 
The register of members was kept at the 
office in England : — Held : the domicD of 
me CO. was not in Holland but in England. — 
V. Public Trustee, [1926] Ch. 80S : 
’ 135L. T. 763; 42 T. L. B. 
696 ; 70 Sol. Jo. 818. 

26b, .] — To constitute residence by a British 

CO. in a foreign State so as to render the co. 
subject to the jurisdiction of the cts. of that 
State, the co. must to some extent carry on 
business in that State at a definite & reason- 
ably permanent place. — Littaubr Glove 
OcmpN. V. P. W. Millington (1920), Ltd. 
(1928), 44 T. L. R. 746. 

27. Add. Annotations: — Consd. New York Life 
Insce. V. Public Trustee, [1024] 2 Ch. 101 ; 
Re Vocahon (Foreign), Ltd. (1932), 48 


T. L. R'. 526. Retd. Swedish Central By. v, 
Thompson, [1924] 2 K. B. 265; Re Bates, 
Mountain v, Bates, [1928] Ch. 682 ; EUerman 
Lines v. Bead, [1928] 2 K. B. 144. 

.] — A CO. was incorporated by special 

Act of the Legislature of New York, & had 
its central office &: the bulk of its assets in 
New York. The co. had a branch in London 
&: in most of the capitals of Europe, the 
branch in Paris being its head office for 
Europe : — Held : a corpn. might have a dual 
residence, & there was evidence that pltfs. 
were resident both in New York & in London 
carrying on business in both places & in both 
places were subject to the jurisdiction of the 
cts. — New York Life Insurance Co. v. 
Public Trustee, [1924] 2 Oh. lOh: 93 
L. J. Ch. 449 ; 131 L. T. 438 ; 40 T. L. B. 
430 ; 68 Sol. Jo. 477, 0. A. 

Annot^ions : — Oonsd. I. B. Ooinrs. v. Broome’s Exocntors 
(1935), 19 Tax (Jas. 087. Refd. Swfidish Central ny. v, 
Thompson, (1924] 2 K. B. 255 ; Ke Russian Bank for 
Foreign Trade, [1933] Ch. 745. 


Part ill. Companies under Companies (Consolidation) 
Act, 1908, and Similar Acts. 


38. Add. Annofafion;— As to (6) Apld. Be atj 
Eqmtable Fire Insce., [1926] Oh. 407. 

46. Add. Annofafion Consd. Lever Bros,, Ltd 
V. Bell (1930), 47 T. L. B. 47. 

76. For the paragraph ‘‘ (9) (Warrington, L.J. 
• * Act, s. 82,” substitute : — ‘‘ (9) (Lord 


PART L sect. 1. 

M. Under stattde — Existence apart 
from members — Conveyance oj property 
by orioinators to comoawi/.}*— Defts, con- 
tracted with pltfs. to sell them all the 
fruit & vegetables to be grown on their 
land during a specified time. The con- 
tract provided that If any transfer 
should be made by the grower to any 
corpn.. It should be deemed to be made 
subject to the agreement Sc the trans- 
feree should be bound by the terms 
thereof. Defts., for the admitted purpose 
of freeing themselves from the oontraot. 
Incorporated a joint stock co. for the 
purpose of holding the land, & trans- 
(en^ the land to It in consideration I 
of the allotment to them of the whole 
of Its capital stock i— Held .* the oo. 


5 ®^d not be declared to be a trustee 
for the growers & bound by the con- 
Associated Growkbs of B. 0., 
b/Vix Sc Kelowna Gbowebs Exchange 
^ Byzant Orobards, 

1 W. W. R. 535 ; 36 B. C. R. 413,~ 


SuMNER, Lord Dunedin expressing the 
contrary opinion), an allotment of shares & 
debentures made before filing a statement in 
lieu of prospectus as required by 1908 Act, 
8. 82 (1), is not wholly void.” 

For the paragraph “ (10) (Lord Sternd ale, 
M.B., . , . was written,” substitute : — 


1^. W. B. 535 ; 36 B. C, R. 413.— 

BO. company mcning aB ahca-es 
Of another — Distinct legal persons .] — 
Ahsintboia Rural MuNiorpALiTY v. 
SimuRBAN Transit Oo.. [1931] 

J*- 5- I W. W, E. 778; 39 
Man. L. R. 402. — CAN. 

PART 1. SECT. 2. 
se. Companies limited by gitarantee — 
Asmynin^ j. f tmderiademg by third 
party — FaMildi/.]--LLOYD’s Bank v. 


. was written,” substitute : — 
Mor^I|on^& 8on, Lid” ri»27] 

PART 11. 

n 1 , — ~ - — - In several places .] — 
A 00 . is to be treated in matters of 
trade Sc commerce as resident not only 
where Its principal place of business is, 
PlAce of business. 
— EHMKA V. Border cities Improve- 
Oo. (1922), 62 0. L. R. 193.— 

CAN. 

PART in. SECT. 1 . SUB-SECT. 6.— 
A. (a) il. 

sg. Cental rule.} — V itombn Cereal, 
Grain Oo. (b. C.), 
[19281 4 D. L. R. 440.— CAN. 



Vol. IX*— OomiMUii^ 


(10) Obievvatlonft of Loed Buicnbe as to 
the practice of the Eegistrar of Joint Stock 
OompauieSf in oaeea whet^ everything is in 
order, of antedating the incorporation of a 
CO. to the date of the application for registra- 
tion.*’ — JtJBiLBE Cotton Mills, Ltd. 
(Official Receiver & Liquidator) v. 
Lewis, [1924] A. 0. 968 ; 93 L. J. Ch. 414 ; 
40 T. L. R. 621; 68 Sol. Jo. 663; [1925 J 
B. & 0. R. 16 ; »ub nom. Be Jubilee Cotton 
Mills, Ltd., 181 T. 679, H. L. 

Annotation: — As to (9) Oonsd. Re Burton, 1927] 2 Ch. 132. 
82. AM. AnnoUdion : — As to (1 ) Retd. Jubilee 
Cotton Mills Official Receiver & Liquidator v. 
Lewis, [1924] A. C. 968. 

192. Add. Annotation : — Retd. R. v. Registrar of 
Joint Stock Companies, Bx p. More, [1931] 2 
K. B. 197. 

196. Add. Annotation : — Refd. Harroda v. Harrod 
(1924), 40 T. L. R. 195. 

198. Add. Annotation : — Refd. Radio Rentals, 
Ltd. V. Rentals, Ltd. (1934), 61 R. P. C. 407. 
210. Add. Citation : — 9 Jur. N* 8. 843. 

216. Add. Annoicdion : — Refd. Sturtevant En- 
gineering Co. V, Sturtevant Mill Co. of U.8.A., 
Ltd., [1936] 3 All B. li. 137. 

225. Citation :-^For 66 Sol. Jo. 36 *’ read “ 66 
Sol. Jo. 361.” 

Add. Annotation : — Consd. Harrods v* Harrod 
, 40 T. L. R. 196. 

227. Add. Annotation : — Consd. Orystalate Gramo- 

g hone Record Manufacturing Co. v. British 
irystalite Co. (1934), 61 R. P. C. 315. 

228. Add. Citation : — On appedlt 41 R. P. 0. 67, C. A. 
228a. “ Harrods “ R. Harrod.’’] — The ct. 
granted an interlocutory injunction to re- 
strain deft. CO. from caxrying on business 
under any name comprising tiie weU-known 
name of pltf. co. on the ground that defts.* 
use of the name was calculated to lead the 

E ublic erroneously to believe that defts.* 
usiness had some connection vdth pltfs.* 
business. — Harrods, Ltd. v. Harrod (R.), 
Ltd. (1924), 40 T. L. R. 195 ; 41 R. P. C. 
74, C. A. 

Annotation : — Expld. Motor Manufaoturera* & Traders* 
Soo. V. Motor Manufacturers*, etc., Insoe., [1926] Ch. 
375. 

2281). Society of Motor Manufacturers & Traders ” 
— Motor Manufacturers’ &> Traders’ Mutual 
Insurance Co.”] — oo., carrying on the busi- 
ness of insurance against motor risks, adopted 
as part of its name the ordinary descriptive 
words ” Motor Manufacturers & Traders,** 
which had already been adopted as part of 


its name by a society having ft«e 
objects the promotion, encowAgdn^iW 
protection of the motor trade . 

There was no charge of fraud A?, In TO0 
opinion of the ct., no tangible risk of 
to the society’s business reputation owing 
to the similaiity of the names; the names 
being sufficiently distinguishable & deft. 
oo.*s business wholly different from that of 
pltf. society i — Held : pltf. society was not 
entitled to a monopoly of its descriptive 
words, or to any relief against deft. co. 
— Motor Manufacturers* & TBADEae* 
Society v. MaroB Manufacturers* & 
Traders’ Mutual Insurance Oo., [1925] 
Ch, 675 ; 94 L. J. Ch. 410 ; 133 L. T. 330 ; 
41 T. L. R. 483 ; 42 R. P. C. 307, 0, A. 

228c. ” British Legion ” — British Legion Club 
(Street), Ltd.] — British Legion v. BErnsH 
Legion Club (Street), Ltd. (1931), 47 
T. L. R. 671 ; 48 B. P. 0. 555. 

Annotations : — Consd. Clock, Ltd. v. Clock House Hotel, 
Ltd. (1935), 52 K. P. O. 383 ; Sturt-evant Engineering 
V. Sturtevant Mill Co. of U.S.A., Ltd., [1930J 3 All E. H. 
137. Be!d. British Medical Association v. Marsh (1931), 
47 T. L. R. 572. 

228d. “ B. M. A.” — ” B. M. A. Drug Stores.”] — 

British Medical Assocn. v. Marsh (1931), 
47 T. L. R. 572 ; 48 R. P. 6. 665. 

Annotations :--Refd. Clock, Ltd. u. Clock House Hotel, Ltd, 
(1035), 52 R. P. C. 380 ; .Sturtevant Engmocring: Co. v. 
kurtovant Mill Co. of U.S.A.. l.td., (1030] 3 All E. K. 137. 

Annotation: — As to (1) Consd. Motor 
Manufacturers* & Traders* Soc. v. Motor 
Manufacturers’ & Traders’ Mutual Insoe., 
[1926] Oh. 676. 

238. AM. Annoiationa : — Refd. Harrods v, Harrod 
(1924), 40 T. L. R. 195 ; Motor Manu- 
facturers’ So Traders’ Soc. v. Motor Manu- 
facturers’ & Traders’ Mutual Insce. (1926), 
94 L. J. Ch. 410. 

.] — In 1902 the Orystalate Manu- 
facturing Co., Ltd., commenced manufactur- 
ing & selling {inter alia) electrical accessories, 
& in 1928 sold their business to pltfs. At no 
time had either co. sold electric lamps. In 
1933 defts. were formed & commenced 
selling electric lamps, & in one advertisement 
were inadvertently described as “ British 
Orystalate Co., Ltd.” Pltfs. commenced an 
action to restrain defts. from carrying on 
business under their name or any name con- 
taining the word ” Crystalite ” or any other 
word only colourably differing from “ Crysta- 
. late.” Lefts, alleged that the businesses 
carried on by the parties were dissimilar & 
that there was no likelihood of confusion : — 


PART III. SECT. 8, SUB-SECT. 3.-- 

198 U. .p^Whero there Is no 

proof of Injury or of likely injury to 
pltf., by deprivation of profits or of Its 
reputation suffering by reason of the 
use of its trade name by deft., an 
injunction will not be granted to pre- 
vent deft, from such user notwith- 
standing proof of extension of pltf. *8 
reputation to New Zealand & of aeft.’8 
Intention to deoeive.---OoLics (G. J.) & 
Oo., Ltd, v. Colics (G. J,) (N.Z.), ltd., 
[19is) N. Z. h. R. 1189.— N.Z. 

sd. Insurance company .} — ^The Con- 
tinental Assurance Co., a United States 
oorpn., was refused registration In 
Canada under Foroto Insuranoe Cos. 
Act, on the ground that its name was 
liable to be confounded with that of 
the Continental Life Insuranoe Co., 
a Canadian oorpn. lioensed under 
Canadian & British Insuranoe Cos. 
Act. On appeal from the ruling of the 


Minister of Finance : — BeUl : under 
sect. 9 of Foreign Insuranoe Cos. Act 
registration may be refused if the name 
of appot. 00 . Is so similar to the name 
of a oo, already registered under the 
same Act, as to cause confusion ; the 
words ** or otherwise on public pounds 
objectionable ** in sect. 0 (1) of Foreign 
Insuranoe Cos* Act mean something 
other than the question of oonfuaion 
arising out of a mmilarlty of names. — 
Re iuREiON Insurance Cos. Act, 
1982, [19341 Ex. O. R. 84.— CAN. 

PART IH. SECT. 3, SUB-SECT. 8.— 
B. fh). 

sd. “ Precision Engineering CoC * — 

“ OVf^Tone Precision Engineers^*}-- 
An applioation by O. & T., Ltd., for i 


approval of a change of name to the 
“ OU‘Tone Precision Engineers, Ltd., 
was opposed by the PremMon Engineer- 


hig Oo*, Ltd* Both cos. were «»Wed 
In the engineering business. Appot. had 


been engaged In making wbat are known 
as ** precision tools,** & in whiit is styled 
precision work.** The objecting oo. 
was engaged in manufacturing motor - 
plates, st^l shelving, lockers, S: oiUoe 
equipment. Appot. co. bad decided 
to mediie “ precision work *’ a i>rom|nent 
feature of its business, ^ adopted tbo 
term “ precision ’* not as a fancy word, 
but as being descriptive of tbo kind of 
work in which it proposed to speciuJl/w : 
--Held . granting the approval sought, 
as the word “ pmdrion was an 
ordinary English word desmptivo of 
part of the work carried on by appot. 
CO. in common with other engine^mg 
firms, it had not acquired a soconda^ 
or subsidiary me^ming to denote only 
the business of 

could not be monopolised by the latter, 
& its use in the form proposed was 
not calculated to deceive. — Re Cuff & 
Thomson, Ltd., 11933] N. Z. L* It* 50; 
a. L. R, 313.— N.Z. 
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Held : defts. had adopted their name in 
good faith as being descriptive of the “ crystal 
light ** sold by them, but pltfs. & defts. were 
both concerned in the same trade, that their 
names were substantially similar, & the use 
by defts. of their name was calculated to 
cause confusion between the two businesses. 
An injunction was granted with costs, the 
operation of the injunction being suspended 
for two months. — Crystaiate Gramophone 
Record Manufacturing Co., Ltd. v, British 
Crystaute Co., Ltd. (1934), 51 R. P. C. 315. 

251. Add. AnnotcUion : — Refd. Employers’ Liability 
Assce. V. Sedgwick Collins (1926), 95 L. J, 
K. B. 1015. 

255. Add. Annotations : — As to(l) Refd. I. R. Comrs. 
V. Cornish Mutual Assce. (1924), 41 T. L. R. 
70. to (2) Refd. South Behar Ry. v. 
I. R. Comrs., [1926] A. C. 476. 

257. Add. Annotation : — Refd. Greenberg v. Co. 
operstein, [1926] Ch. 657. 

260a. What amounts to — Not acquisition of 

shares of company to promote its amalgama- 
tion with another company.] — Dominion 
Iron & Steel Co., Ltd. v. Invernairn. 

W. N. 277. 

266. Add. Annotation : — Consd. I. R. Comrs. v ' 
Cornish Mutual Assce. (1924), 41 T. L. R. 70. 

266. Add. Annotations: — As to (1) Apld. Cornish ' 
Mutual Assce. v. I. R. Comrs., [1926] A. C. 
281. Refd. Greenberg V. Cooper^ein, [1926] 
Ch. 657 ; Ee United General Commercial 
Insce. Corpn., [1927] 2 Ch. 61. As to (2) Refd. 
Thomas v. Evans, Jones v. South-West 
Lancashire Cofid-Owners’ Assocn. (1926), 136 
L. T. 673. 

270. Add. Annotation: — Refd. Greenberg v. Co- • 
operstein, [1926] Ch. 657. 

271. Add. Annotation: — FoUd. Greenberg v. Co- 
operstein, [1926] Ch. 657. 

272a. .] — An assocn. with four branches 

was formed to obtain subscriptions from the 
members of each branch & to lend to members 
out of the fund so formed money on interest. 
Each fund, with its accretions of interest, 
was divided up periodically among the 
members ratably at a period of the year 
which dilTered in each branch. The assocn. 

its branches all consisted of more than 
twenty members. The assocn. was not 
re^tered under any Act. Disputes having 
arisen, a resolution was passed by the mem- 
bers for the dissolution of the assocn., &> an 
action was brought by three members suing 


on behalf of all members other than defts. 
against defts., who were the treasurer & 
secretarv of the assocn., claiming administra- 
tion of ihe assets of the assocn., an account 
of the subscriptions received by defts. from 
members & of their application thereof, 
payment of the amount found due &: other 
relief. The action was resisted on the ground 
that the assocn. was illegal & that no relief 
could therefore be given; — Held: (1) the 
assocn. was rendered illegal by 1908 Act, 
B. 1 (2), as being an unregistered assocn. of 
more than twenty persons carrying on a 
business having for its object the acquisition 
of gain ; (2 ) the ct. was not debarred from 
affording relief to the members asking for 
the return of money paid into the hands of 
agents for application for an illegal purpose 
by granting an account. — Greenberg v, 
COOPERSTEIN, [1926] Ch. 657 ; 95 L. J. Ch. 
466 ; 135 L. T. 663. 

282. Add. Utfofion:— 130 L. T. 450. 

Add. Annotation: — Refd. Drabble v. Hycolite 
Manufacturing Co. (1928), 44 T. L. R. 264. 

286. Add. Annotation : — Consd. Egyptian Salt Sc 
Soda Co. V. Port Said Salt Assocn., Ltd., 
[1931] A. C. 677. 

298. Add. Annotation : — Refd. Pickford v. Quirke, 
Pickford V. I. R. Comrs. (1927), 138 L. T. 500. 

810. Add. Annotation : — Generally j Refd. R. v. 
Registrar of Joint Stock Companies, Ex p. 
More, [1931] 2 K. B. 197. 

813a. Substitution of — For deed of settlement.] — 
A CO. registered under 1908 Act, with a deed 
of settlement can, if it satisfies 1929 Act, s. 5, 
substitute a memorandum & articles for the 
deed of settlement. — Re Sherborne Gas 
& Coke Co., Ltd. (1935), 80 Sol. Jo. 33. 

317. Add. Annotation : — Consd. Re Blucher 

(Prince), Ex p. Debtor ^ [1931] 2 Ch. 70. 

327. Add. Annotation : — Refd. Campbell v, Rofe? 
[1933] A. C. 91. 

327a. Right of export.] — The E. Syndi- 

cate in 1899 was granted by the Egyptian 
Govt, a concession for manufacturing Sc 
selling salt for Egypt from the Mex area, 
& the sole right to export salt from that 
area, but the Govt, reserved the right to 
abolish the salt monopoly at six months’ 
notice. The syndicate then promoted applt. 
CO., which agreed to purchase the rights of 
the syndicate under the Mex concession, but 
with the reservjation that the co. should not 
do any export trade in salt, such right of 


PART III. SECT. 4, SUB-SECT. 1. 

266 iil. .] — An assocn. of more 

than 20 poraCns formed for startlnsr a 
business for gain requires registration 
in aooordanoo with Cos. Act, s. 4, 
whatever may be the use to which the 
gains of the business are to he put. 
e.ff. educational & other charitable 
purposes.-— O hhkdi Lal v. Punnu 
Lal (1929), I. L. R. 62 AU, 825.— 
IND. 

265 iv. Meaning of ** gain .**] — 

The word ** gain ** is not limited to 
pecuniary or commercial profits. It 
means acquisition, something obtained 
or acquired. — Tan Waino v. Bo Hein 
(1932), I, L. R. 10 Man. 490. — IND, 

PART in. SECT. 4, SUB-SECT. 6. 

sd. Striking off register — Effect .] — 
(1) The Intention to dissolve a oo. 
snouid not be read Into a statute 
providing for the striking of the co. 


off the register because of a short delay 
in the payment of its annual fee, unless 
the language of the statute expressly or 
by necessary implication imposes that 
penalty. < 2 ) The conduct of deft, share- 
holders after the co. had been struck off 
the register held to make them trustees 
of the 00 . *8 property for the individual 
shareholders, who made contributions 
to conserve the property, & not for the 
CO. It was, therefore, not necessary 
for pltf., whoso suit was for his share 
of the assets, to have the oo. restored 
to the register &‘to have the action 
brought by the oo. — Dadson v. Grest 
& Grest, [19281 1 D. L. R. 479 ; [1928] 
1 W. W. R. 286 ; 22 Sask. L. R. 253.— 
CAN. 

sf. Right io certificate to commence 
business — Non-compliance with Securi- 
ties Acf.}— Where a oo. Is not one which 
is required by Securities Act, 1930, 
entitled until 1933, Security Frauds 
Prevention Act, to comply with that 
Apt, the registrar of cos. is not entitled 


because of non-compliance with that 
Act to refuse to issue it a certificate 
under sect. 40 of the Cos. Act, 1929, 
entitling it to commence business ; & 
a mandamus will issue commanding 
him to do so. — R. v. REGiS'nuR of 
Cob. (No. 1), [1934] 1 W. W. R. 393 
48 B. 0. R. 152,— CAN. 


PART in. SECT. 6. 

ki. That company duly incor- 

porated .] — The fact that a co. incor- 
porated under Cos. Act Includes in its 
name the word “ Co-operative,** con- 
fcrarv to Co-operative Assoens. Act, 
1920 (c. 19), 8. 4 (2), does not render It 
an illegal co., since Cos. Act, s. 28, 
makes a oortifioate of incorporation 
conclusive evidence that the oo. 
was duly Incorporated. — Associated 
Growers of Britibb Columbia, Ltd. v. 
British Columbia Fruit Land, Ltd., 
[1925] 1 D. L. R. 871 ; [19261 1 V. W. 
R. 506 ; 34 B. C. H. 533.— CAN. 
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export being reserved by the syndicate from 
the sale to the co. On Jan. 1, 1906, the 
G-ovtu abolished the salt monopoly of the 
syndicate. The memorandum of association 
of the applt. CO. did not expressly prohibit 
the CO. from exporting salt from Egypt, but 
stated that one of the objects of the co. was 
to ratify the agreement with the syndicate, 
& another object was to deal in salt & soda, 
& it was conceded that under its memo- 
randum the co. could acquire salt deposits 
outside Egypt & there engage in the export 
of salt : — Reid : the memorandum did not 
exclude from the permitted objects of the 
co. the export of salt from Egypt so as to 
prevent its engaging in that business. — 
Egyptian Salt &; Soda Co. v. Port Said 
Salt Assocn., [1931] A. C. 677 ; 100 L. J. 
P. C. 147 ; 145 L. T. 313, P. C. 

330. Add. Annotation : — Retd. Angostura Bitters^ 
Ltd. V, Kerr, [1933] A. C. 550. 

335. Add, Annotation : — Refd. Re Railways Act, ' 
1921, Re Standard Charges Schedule (1925), 
94 L. J. K. B. 364. 

337. Add. Annotation : — Retd. Angostura Bitters, 
Ltd, V, Kerr, [1933] A. C. 550. 

841. Add. Annotation: — As to (1) Consd. Agri- 
cultural Wholesale Soc. t;. Biddulph & dis- 
trict Agricultural Soc., [1925] Ch. 769. 

343. Add. Annotation: — As to (1) Refd. Bank of 
N. T. Butterfield v. Golinsky, [1926] A. 0. 733. 

846. Add. Annotations: — Refd. Bell v. Lever Bros., 
Ltd. (1931), 146 L. T. 258; Henry Foster 
(Arthur), Hem^y v. Foster (Joseph), Hunter 
V. .Dewhurst (1931), 145 L. T. 225. 

361. Add. Annotation: — Apld. Plantations Trust 
V. Bilba (Sumatra) Rubber Lands (1910), 114 
L. T. 676. 


364. Add. Annotations : — As to (2) Retd. A.-G. v, 
Goddard (1929), 98 L. J. K. B. 743. As to (4) 
Consd. Ramsden v. David Sharratt & Sons 
(1930), 35 Com. Cas. 314, Generally, Retd. 
Harrods, Ltd. v. Lemon (1930), 47 T. L. R. 97. 

365a. Liquidator.] — Re Home & Colonial 

Insurance Co., Ltd., No. 6868b, post. 

398. Add. Annotations : — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1925]Ch. 769. Retd. Hole 
V. Gamsey, [1930] A. C. 472. 

406. Add. A nnoiations : — Consd. Kreditbank Cassel 
G. m. b. H. Schenkers, [1927] 1 K. B. 826 ; 
Liggett (Liverpool) v. Barclays Bank (1927), 
137 L. T. 443 ; British Thomson-Houston 
Co. V. Federated European Bank, Ltd., 
[1932] 2 K. B. 176. Retd. Underwood v. Bank 
[1924] 1 K. B. 775 ; Houghton r. Nothard, 
Lowe & Wills, [1927] 1 K. B. 246; Liggett 
(Liverpool) v. Barclays Bank, [1928] I K. B. 
48. 

410. Add. Annotations : — Refd. Underwood v. Bank 
of Liverpool, Undenvood v. Barclays Bank, 
[1924] 1 K. B. 775; Hougliton v. Nothard, 
Jx)we & Wills, [1927] 1 K. B. 246 ; Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. 
48. 

411. Add. Annotations : — Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. Apld. Re Walters' Deed 
of Guarantee, Walters’ “ Palm ” Toffee, Ltd, 
V. Walters (1933), 49 T. L. R. 192. 

416. Add. Annotation: — Consd. Agricultur^ 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 

423. Add. Annotations : — Consd. I. R. Comrs. v. 
Crossman, I. R. Comi'S. v. Mann, [1936] 1 
All E. R. 762. Refd. Bombay Official Assignee 
V. Slu'off (1932), 48 T. L. R. 443. 


PART in. sect. 7, SUB-SECT. 4.— A. 

336 iii. .] — Tho objects of a co., 

as sot forth in Its memorandum of 
assocn., were (a) to acquire land in G. 
& to erect thereon a public hall with 
shops Sc cellars ; {!>) to lot the hall for 
public nieotingrs, lectures, auctiom;, & 
similar purposes ; (c) to let the shops 
<Sc collars to tenants, either year to year 
or on lease ; & (d) to do all such other 
things as were “ Incidental or conducive 
to tho attainment of tho above object.” 
A hall with shops & cellars underneath 
was erected, but, some fifty years 
afterwards, was destroyed by fire. The 
sum recovered under an Insurance 
policy formed the whole assets of the co. 
Thereafter tho co. presented a petition 
under Ct>8, Act, 1921), s. 5, craving the 
ct. {inter alia) to confirm a resolution, 
duly passed, which altered Its memo- 
randum of assocn. by deleting all 
reference to the erection & letting of 
a public hall with shops & cellars, & 
substituting therefor provisions for the 
erection Sc letting of shops Sc dwelling- 
houses Sc warehouses. Answers were 
lodged by certain dissentient share- 
holders, who maintained that the pro- 
posed alteration, if sanctioned, would 
completely alter the nature of the co.'s 
undertaking : — H<Ud : as tbe proposed 
alteration of the memorandum in- 
volved a fundamental change In the 
character of the co. it was not one 
which could bo forced on dissentient 
shareholders ; & petition refused. — 
STRATHBPKY PtTBLIO AeSBMBLY & 
Agricultural Halt. Co. v. Anper- 
80N’s Trustees, S. 0. 385. — 

SCOT. 

b1. Mcmorandium of insurance ctm’ 
vany— Alteration to indnde life aasur- 


ance — Conditions of grant.] — The 
Mutual Property Insce. Co., Ltd., 
whose objects were to carry on every 
kind of insurance except life presented 
a ijetition under 1929 Act, sect. 5, 
to confirm a resolution altering tbe 
memorandum so as to Include power 
to carry on life insurauco -Held : 
resolution should be confirmed on 
alteration of tho name of tho co. to 
the “ Mutual Property Sc. Life Insoo. 
Co., Ltd.” & on deposit of the £20,000 
required by Assurance Cos. Act, 1909. 
— lie Mutual Property Insoe. Co., 
Ltd., [1934] S. C. 61.— SCOT. 

BO. Company registered without 
” limited ” — Charitable objects — Altera’ 
tion.] — A co. registered under 
sect. 18 (1) of Cos. Act (Northern 
Ireland), 1932, by licence of the 
Ministry of Commerce, as a co. for 
promoting a charitable object with 
Umitod’ liability but without the 
addition to its name of tho word 
” limited ” cannot extend the objects 
in its memorandum under sect. 5 of the 
said Act where the change in the 
objects is of a substantial character 
unless clroumstanoes appear in which 
the doctrine of cy-pr^s would be applic- 
able Sc tho principles of cy-pris should 
be followed in tho consideration of any 
such application. — lie Ui.STEii Society 
FOR Prevention of Cruelty to 
Animals (Incorporated) & Com- 
panies Act (Northern Ireland), 
1932, [1936] N. I. 97.— IR. 

PART 111. SECT. 7, SUB-SECT. 6.— 

A. (a). 

368 i. To take up number subscribed 
for.] — P. agreed to purchaHe shares in a 
00. Sc subscribed to the memorandum 
of assocn., but later asked the promoter 


to cancel his requirements.” P.’s 
name was never entered in tho register 
of members : — Held : P. was liable. — 
Re J. H. Chandler Sc Co., Ltd. (1926), 
I. L. II. 48 All. 580.— IND. 

PART III. SECT. 7, SUB-SECT. 6.— 
A. (0). 

388 i. Where shares subscribed for not 
allotted.] — Persons signing a memo- 
randum of assocn. of a co, to bo 
incorporatod am contributories, 
although no shares are allottod. — 
He T. E. O’Reilly, Ltd., [1927] 3 

D. L. R. 797 ; CO O. L. R. 649.— CAN. 

395 i. By transfer.] — An original 
subscriber of a co. can withdraw his 
subscription Sc transfer bis share at the 
first meeting of provisional directors, 
& where a majority of orurfnal Incor- 
poratoi-s are present Sc vote at the 
meeting such withdrawal does not in- 
validate anything done at the nieoting 
— Re George W. Griffiths C-o., (1924 
4 D. L. R. 1031.— CAN. 


\RT III. SECT. 7, SUB-SECT. 6.— B 

400 i. Misrepresentation by pro- 
^r—Not gro-und for rescission.]— 
ibsoribers to tho moTnorandnm oi 
socu. oi a CO. cannot repudiate wheres 
r which thev have Rubscribed elthe) 
i the ground that they were mdiiced 
join the CO. by fraud or mlHrepre' 
ntation, or on tbe ground that the 
uth of tho precedent representations 
ade by the promoters of the co. was 
condition of the contract ; the true 
mody of the persons so defrauded la 
sue for damages tbe persons so 
ifraudlng them.— PETROTiTB & Chal- 
:nge Heaters, Ltd. v. Bodley, 
9241 N. Z. L. R. 302.-'N.Z, 
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4i27, Add. Annotation : — ^Refd. Be City Equitable 
Fire Insce. (102i), 40 T. L. it 863. 

431a. •] — A collateral obligation imposed by 

the arts, of assocn. of a co, registered under 
1908 Act upon a member of the co., which in 
certain events involves a liability on the 
part of that member to take further shares 
in the co., can be enforced notwithstanding 
that the liability of the member to contribute 
in a winding up is limited by the Act imder 
which the co. is registered. 

The limitation of liability in respect of 
shares held is distinct from an obligation 
collaterally imposed upon a member in 
certain events to take up further shares 
which will themselves, when taken up, be 
entitled to a similar limitation of liability. 
There is nothing in such a collateral obliga- 
tion which is ultra vires or repugnant to the 
system of limited liability. — Agricultural 
Wholesale Society v. Biddulph & District 
Agricultural Society, [1926] Ch. 769 ; 94 
L. J. Oh. 897 ; 133 L. T. 274 ; 41 T. L. R. 
470 ; 69 Sol. Jo. 567, C. A. ; affd. sub nom. 
Biddulph & District Agricultural 
Society v. Agricultural Wholesale 
Society, [1927] A. 0. 76, H. L. 

Annotation: — Ezpld. & Distd. Holer. GaniBey, [1930] A. C. 

472. 

432a. Unless arising from wilful neglect or 

default.] — Be City Equitable Fire Insur- 
ance Co., Ltd., No. 8069a, post. 

432b. .] — ^Fenton Teyttle Assocn., 

liTD. V. Thomas & Clark (1928), 46 T. L. R. 
113 ; on appeal (1929), 45 T. L. R. 264, 0. A. 

432e. Unless arising from wilful or wrongful 

act or default.] — One of the arte, of assocn. 
of a co. provided that ** The directors & other 
officers shall be Indemnified by the co, against 
all costs, losses, & expenses incurred by them 
in or about the discharge of their respective 
duties, except such as may happen from 
their own respective wilful or wrungful act 
or default : — Held: the above art. did not 
protect a director from liability for n^Ugenoe 
resulting in loss to the co, — Be (jiTY op 
London Insurance Co., Ltd. (1926), 41 
T, L. R. 621 ; 69 Sol. Jo. 691. 

438. Add. Annotation: — As to {\) Consd. Shuttle- 
worth V. Cox (Maidenhead) (1926), 43 
T. L. R. 83. 

435, Add. Annotation — 'Refd. Angostura Bitters, 
Ltd. V. Kerr, [1933] A. C. 650. 

487. Add. Annotation :^As to (1) Held* Biddulph 
& District Agricultural Soc. v. Agricultural 
Wholesale Soc, (1926), 96 L. J. Oh. 676. 

439. Add. Annotations: — As to (1) Consd. Collins 
V. Associated Greyhounds Racecourses (1929), 
141 L. T. 629. As to (3) Apld. K. v. Kylsant 
(Lord), [1932] 1 K. B. 442. Generally, Held. 
Jewson & Sons, Ltd. v. Arcos, Ltd. (1933), 
39 Com. Oas. 69 ; R. v. Bishirgian, R. v. 
Uoweson, R. v. Haidy (1936), 154 L. T. 
499. 

439a. ** Issued ” to the puhUo — What amounts 
to.] — A co. being in want of further capital, 
a document was prepared by applt., who 
was the managing dir^tor, signed by the 
other dir^tors, stating the position or the 


oOm that it was proposed to issue 20,000 
preference shares, & giving an estimate of the 
profits after the new capital was available. 
Attached was an application form for pre- 
ference shares. A second document was also 
prepared by the applt., written on the co.’s 
paper & addressed to a fellow director, marked 
“ strictly private & confidential," which, 
after setting out the amount of nominal & 
issued capital, stated the purposes for which 
the additional capital was required, & con- 
cluded thus : “I shall be very happy to 
discuss this proposition in all its details with 
any one who is really interested." Attached 
was a form of application for ordinary shares. 
Several copies of these documents were given 
to applt.’s fellow director, who sent a copy 
to a solr., with a request, in substance, that 
he should find some client willing to provide 
ttie capital required. The solr. sent the 
documents to resp.’s brother-in-law, & he 
in turn sent them to resp., who, on the faith 
of the statements they contained, subscribed 
for 3,000 ordinary shares in the co. Subse- 
quently ascertaimng that a considerable part 
of the issued capital had been issued other- 
wise than for cash, a fact that was not stated 
in either of the documents, he sued applt. 
for damages for the loss he had sustained 
through the omission by applt. to comply 
with the requirements of 1908 Act, 
s. 81 (1) (e). At the trial the jury found that 
the two documents were an offer of shares 
by the co. to the public. In answer to the 
question, whether they were in fact issued 
to the public, the jury said : " There is no 

proof of this." The jury found that resp. 
sustained damage to the amount of £2,000 : — 
Held : the documents were not issued as a 
prospectus within 1908 Act, s. 81 (1) (c), — 
Nash v. Lynde, [1929] A. O. 158 ; 98 L. J. 
K. B. 127 ; 45 T. L. R. 42 ; 72 Sol. Jo. 873 ; 
sub non*.. Lynde v, Nash, 140 L. T. 146, H. L. 

402. Add. Annotation : — Held. Collins v. Associated 
Greyhound Racecourses, Ltd., [1030] 1 Oh. 1. 

476. Add. Annotation : — Consd. Nash v. Lynde, 
[1929] A. C. 158. 

488. Add. Annotations : — Apld. R. v. Kylsant 
(Lord), [1932] 1 K. B. 442. Refd. R. v. 
Bishirgian, R. v. Howeson, R. v. Hardy 
(1936), 164 L. T. 499. 

484. For first catchword " " read “ Notice of 

contracts.*’ 

491. Add. Annotation : — ^Apld. Coles v. White 
City (Manchester) Greyhound Assocn. (1920), 
46 T. L. R. 230. 

525. Add. Annotation : — Refd. R. v. Bishirgian, R. 
v. Howeson, B. v. Hardy, [1936] 1 All E. R. 
586. 

526a. .] — Held : pltf. was entitled to the 

rescission of a contract to take shares, on the 
ground that the prospectus did not disclose 
the facts (1) that the land purchased by the 
co. for its operations had been scheduled to 
a town-planning resolution, which had been 
registered as a land charge, (2) that, unless 
the consent of the local authority should be 
obtained before any buildings were erected, 
the co. would not be entitle to compensa- 
tion for their possible removal under the 


PART HI. SECT. 8, SUB-SECT. 1. 
t. i. 1 — An Advertlaement 


eiSerlits the pablio shares in a oo. for 
sale is a ** prosneotiiB ** tmder sect. 2 
(14) of Indian Ooe. Aot (VIX. of 1918), 

6 


— Pbamatha Nath Sanyal e. Eau 
Kumar Dutt (1924), 1. L R. Oalc. 
440.— WD. 
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town-planning scheme.— C oles v. White 
City (Manchester) Greyhound Assocn., 
Ltd. (1929), 46 T. L. E. 230, 0. A. 

5&6a. .] — If the name of a person is 

improperly placed in the list of directors in 
the prospectus of a co., it must depend upon 
the circumstances of the case whether it is 
a material misstatement. — Smith v. Chad- 
wick (1882), 20 Oh. D. 27 ; 51 L. J. Oh. 697 ; 
46 L. T. 702 ; 80 W. B. 661, 0. A. ; affd. 
on other grounds (1884), 9 App. Oas. 187, 

H. L. 

660. Add. Annotation : — Refd. Collins v. Asso- 
ciated Greyhound Eacecoun^, Ltd., [1930] 
1 Oh. 1. 

662. Add. Annotation: — Hefd. Collins v. Asso- 
ciated Greyhound Eacecourses, Ltd., [1930] 
1 Oh. 1. 

668. Add. Annotation : — ^Refd. Humphrey Den- 

man V. Kavanagh (1925), 41 T. L. E. 378. 

677. Add. Annotation : — Gonsd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 268. 

581 . A dd. A nnotation : — Gonsd. Collins v. Associated 
Greyhound Eacecourses. Ltd., [1930] 1 Ch. 1. 

581a. Directors without knowledge that 

misrepresentation basis of contract.] — Deft. 
CO. had no knowledge, that, so far as pltf. 
was concerned, his application had been 
induced by any representations made before 
the CO. was incorporated. In these circum- 
stances I think pltf. fails to establish any 
right to have any contract to take the shares 
in question rescinded (Luxmoore, J.). — 
Collins v. Associated Greyhound Eace- 
couRSBS, Ltd., [1930] 1 Ch. 1, 14 ; affd.^ 
[1930] 1 Ch. 1, 28, 0. A 

681b. Contract between company & agent for 

undisclosed principal — Whether principal en- 
titled to rescission.] — Shortly before the in- 
corporation of a CO. a draft prospectus, which 
was afterwards adopted by the co., was 
circulated for the purpose of obtaining under- 
writers of shares intended to be offered to the 
public by the proposed co. An investment 
(JO. entered into an underwriting agreement 
on Nov. 28, 1927, by v/hich they agreed that 
they would within three days of the issue of 
the prospectus “ either subscribe themselves 
... on the basis of the said prospectus for 

I, 164,000 . , . shares of 5s each or cause 
the same before the date aforesaid to be sub- 
scribed on the terms of the said prospectus by 
responsible persons,” & any reasonable 
objection might be taken by the co. within 
two days to persons put forward by the 
investment co. On Nov. 29, 1927, M. & O. 
signed Sc remitted an offer to underwrite 
12,000 shares addressed to the investment 
co. <fc also an application for the shares 
addressed to the proposed company, which 
was acoompanied by a cheque for £600. On 
Deo. 12, 1927, the incorporation of the pro- 
posed CO. took place, & the underwriting 
agreement & prospectus were adopted by the 
CO. & the prospectus issued to the public. 
The public response was insuflScient, & 
8,160 shares were allotted to M. & O., the 
allotment letter bearing at the back a form 
of renunciation. M. & O. were agents for 
pltf., who had provided the £600. They 
renounced the shares in favour of pltf., who 
paid the further stun of £624 due on allot- 
ment & sent the allotment letter to the co., 


who replied stating that it had been duly 
registered in his name Sc placed his name on 
the register of shareholders HaZd .• pltf. 
was not entitled to I'escission, because (1) the 
contract between M. & O. <fe the co, was of 
such a class that M. Sc O. must be treated as 
the principals, so that pltf,, as the undisclosed 
principal, could not sue on the contract or 
obtain its rescission, Sc (2) the contract con- 
stituted by the co.’s acceptance of pltf.’s 
authority under the renunciation to place his 
name on the register could not be treated as a 
contract entere(i into on the basis of the draft 
prospectus. — Collins v. Associated Grey- 
hound Bacecoubshs, Ltd., [1930] 1 Ch. 1 ; 
99 L. J. Ch. 52, C. A. 

581c. Effect of renunciation by agent In 

favour of plaintiff.] — Collins v. Associated 
Greyhound Eacecourses, Ltd., No. 681b, 
ante. 

582a. Misrepresentation by promoters.] —If a 

person is induced to take shares on the faith 
of a promise by the promoters of a co., which 
promise is not kept, he is a contributory. 
His remedy is only against the persons who 
made the promise. — Re United Kingdom 
Shipowning Co., Ittd., Fblgates Case 
(1865), 2 De G. J. & Sm. 456 ; 11 L. T. 613 ; 
11 Jut. N. S. 62 ; 13 W. R. 306 ; 46 B. E. 
451. C. A. 

604. Add. Annoiatwn : — Refd. Solloway v. John- 
son, [1934] A. C. 193. 

614a. .] — B. signed a printed form issued by 

the promoters of an intended co., expressing 
his willingness to become a member of the 
council of administration of the intended co. 
M. also wrote to the promoters promising to 
help the co. Soon afterwards the promoters 
issued a prospectus in which the co, was 
described as “to be incorporated under the 
Cos. Acts,” Sc an extract was given from the 
proposed articles of assocn. to the effect that 
there would be a council of administration 
of members of the co., & a list of members 
of the council was appended containing the 
names of B. Sc M. In reliance on this 
prospectus, K. applied for shares in the 
intended co. On Jan. 31, three days after 
K.’s application, the co. was duly re^stered 
under txxe Cos. Act ; Sc on Feb. 2, the (Erectors 
allotted K. the shares which he had applied 
for, Sc approved a form of prospectus sub- 
stantially the same as that which had been 
issued by the promoters. On Fob. 11, K. 
paid the allotment money on those shares. 
On June 26, K. (iiscovere(i that B. & M. had 
both declined to take shares in the co. Sc to 
become members of the council of administra- 
tion, Sc took out a summons to have bis 
name removed from the list of shareholders : 
— Held : the effect of the statement in the 
prospectus was not merely that B. M. had 
expressed their willingness to become 
members of the council of administration, 
but that they had authorised the publication 
of their names as members, & as such was 
a false statement of fact : the prospectus, 
although issued by th^ promoters before the 
formation of the co., was Uie bas^ of the con- 
tract between the co. Sc K. for the allotment 
of shares; that the misstatement in the 
prospectus was relied on by K.* Ai was 
matSdal to the contract, Sc consequently 
that K. was entitled to rescind the contract 
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& repudiate the shares. The ct., being of 
opinion that there had been no laches or 
acquiescence, ordered K.*s name to be 
removed from the list of shareholders, the 
money paid by him in application & allotment 
to be returned with interest at 4 per cent. — 
7?^ Metropot^itan Ooax. Consumers" Assocn. 
Karberg’s Case, [1892] 3 Oh. 1 ; 61 L. J. Ch. 
741 ; 66 L. T. 700 ; 8 T. L. R. 637, C. A. 

Annexations : — Befd. He Canadian Direct Meat Co. (1892), 36 
Sol. Jo. 865 ; Consort Deep Level Gold Lines, Ltd., Exp. 
Stark, Ex p. Elliston (1896), 45 W. K. 227 ; Lynde r. 
Anglo-Itallan Hemp Spinning Co.. [1896] 1 Ch. 178 ; 
JRe Metal Constituents, Ltd., Lurgran’s Cose. [19021 1 
Oh. 707 ; Hilo Manufacturinff Co., Lid. v. Williamson 
(1911), 28 T. L. Tl. 164: Malr v. Hio Grande Rubber 
Estates, Ltd., [1913] A. C. 853 ; He Pacaya Rubber & 
Produce Co., Ltd., Bnrna’ Appiu., [1914] 1 Ch. 642 : 
Goldrei, Poucard & Son v. Sinclair & Russian Chamber of 
Commerce In Loudon, [1918] 1 K. B. 180; Bisset v. 
WUklnson, [1927] A. O. 177, P. C. 

642. Add. Annotations : — Consd. Clark v. Urqu- 
hart, Stracey v. Urquhart (1929), 141 L. T. 
641, Refd. Horwood v. Statesman Publish- 
ing Co. (1929), 141 L. T. 54; United Motor 
Finance Co. lu Addison & Co., [1037] 1 All 
E. R. 125. 

660. Add. Annotation: — Hefd. (vlark v. Urquhart* 
Stracey v. Urquhart (1929), 141 L. T. 641. 

667. Add. Annotation : — Consd. Clark v. Urqu- 
hart, Stracey v. Urquhart (1929), 141 L, T. 
641. 

677 . Add. Annotation : — Refd. Horwood v. Statas- 
man Publishing Co. (1929), 98 L. J. K. B. 
450. 

702. Add. Annotations : — Expld. Legh v. Legh 
(1930), 143 L. T. 151 ; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

703. Add. Annoiatioy) : — Refd. Aylott v. West 
Ham Corpn., [1927] 1 Ch. 30. 

738. Add. Annotation : — ^Refd. The Saxicava» 
[1024] P. 131. 

741. After this case add ; — 

See, now, Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), B. 1. 

(i) Other Cases (Vol. IX., iJ. 139). 

770a. Acceptance of sum paid Into court — Effect 
on liability under 1908 Act, s. 84.] — Resp. 
applied for & was allotted debenture stock 
in W., C., & Co., Ltd., relying upon the 
statements contained in a prospectus. The 
first-named applts. were directors in W., C., 

& Co., Ltd. ; the second - named applts. 
carried on business as merchant bankem in 
the name of S. & Co., who were stated in 
the prospectus to have purchased the whole 
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of the debenture stock of W., 0., & Co.,^ Ltd., 
but who were alleged by resp. to have issued 
the prospectus as agents for the other applts. 
Resp. by his writ claimed ** damages for 
false & fraudulent misrepresentation against 
all applts., Sc against such of applts. as were 
directors of W., C., & Co., Ltd., compensa 
tion under 1908 Act, s. 84, alternatively 
damages for conspiracy to defraud, the 
damages claimed in respect of the three claims 
being £178.” The trial judge dismissed the 
action against the first-named applts, with 
costs. The action then proceeded against 
the second-named applts. until they amended 
their defqpce by leave & paid £130 into ct. 
with a denial of liability, which amount the 
resp. accepted in lieu of the £178 claimed, in 
full satisfaction of the cause of action for 
fraudulent misrepresentation. The Ot. of 
Appeal set aside the orders Sc judgment ot 
the trial judge & ordered a new trial of the 
action as regards the causes of action under 
1908 Act, s. 84, Sc conspiracy to defraud : — 
Held : (1) both on the issue of conspiracy to 
defraud & the issue of deceit, after the money 
had been taken out in satisfaction there was 
no cause of action Sc no head of damage 
remained unsatisfied of which there was any 
evidence or which could be ordered to be 
tried anew ; (2) on the question of com- 

pensation under 1908 Act, s. 84, although 
the case should have been left to the jury 
there was nothing left to be tried after resp. 
bad taken out in satisfaction money paid in 
on the issue of conspiracy only. Compensa- 
tion was not, either as to the amount recover- 
able or the mode of measuring it something 
different from or even greater than damages. 
— Clark v. Urquhart, Stracey v. Urqu- 
hart, [1930] A. C. 28 ; 99 L. J. P. C. 1 ; 141 
L. T. 641, H. L. 


771a. Order for new trial — After acceptance of 

sum paid into court.] — Clark v. Urquhart, 
Stracey v. Urquhart, No. 770a, ante. 

111. Add. Annotation / — Refd. Bell v. Lever Bros., 
Ltd. (1931), 146 L. T. 258. 

784. Add. Annotation : — Consd. With v. O’Plana- 
gan, [1936] Ch. 576. 

814. Add. Annoiatifm : — As to (1) Refd. Jacobs 
Batavia Sc General Plantations Trust, [1924] 
2 Ch. 329. 

814a. Profit sharing deposit notes redeemable in 
four years — Company bound to redeem.] — 
Pltf., in reliance upon a prospectus issued in 


PART in. SECT. 8, SUB-SECT. 8.— 
D. (b). 

sf. Prospectus must he issued by or on 
behalf of company.] — Sect. 84 of 1908 
Act ia confined to prospectuses Issued 
by or on behalf of the oo. — URomiABT 
V. Stracey, (1928J N. I. 162.— m. 

678 1. Measure of damages ,] — 

Urquhart v. Stracey, No. 747 1, 
post.-—lR. 

PART ni. SECT. 8, SUB-8ECT. 3.— 
D. (0). 

sm. Under Criminal Code. s. 414.] — 
The above sect, relates to the issuing 
of a written prospectus, statement or 
account by a director with the Inten- 
tion of deceivinif shareholders of a oo., 
or of Inducing some other person to 
entrust or advanoe property to the 
oo. : & where deft, obtained subscrip- 
tions for stock of a oo., of which he 


was a promoter, upon false oral state- 
ments : — Held : a conviction under 
that sect, was not Justified. — B« v. 
Anderson (1924), 65 O, L. R. 686. — 

CAN. 

sn. Ingredients of offence.] — R. 

V. Habcourt (Ont.) (1929), 52 Can. 
Grim. Oaa, 342.— CAN. 


PART ni. SECT. 8, SUB-SECT. 8.— 

F. (o). 

747 i. Claim for damages against 
directors — d? others — Joined with statu-^ 
tory claim for compensation against 
directors.] — PI ti. bought debentures in 
a 00 . on the faith of statements in a 
prospectus. Some of defts. were 
, directors in the oo,, & some were 

S artners in an issuing house called 
. Sl Oo. Pltf. claimed against all 
defte. damages for fraudulent misre- 

8 


presontatlons in the prospectus & for 
oonsplracy to defraud, Sc against such 
of defts. as were dlrootors in the co. 
claimed compensation under 1908 
Act, 8. 84;— HcW.' (1) pltf. was 
entitled to have the alternative oauses 
of action for compensation & for mis- 
representation & conspiracy submitted 
to the jury subject to two limitations, 
(a) that he could not get damages 
more than once in respect of what 
was in substance the same cause of 
action, & (6) that the causes of action 
could oonveniently be tried or dis- 
posed of together ; (2) if pltf. suo- 
oeedod on the cause of action under 
sect. 84, be would be entitled to such 
compensation as he might prove, in 
addition to any damages already 
received in respect of fraudulent 
misrepresentation. — Urquhart v, 
Stracry, [1928] N. 1.102; varied, 141 
L. T. 641, H. L.— m. 
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Sept., 1920, by deft, co., hereinafter called 
the Trust,'* applied for & had allotted to 
him subject to the terms of the prospectus 
four £100 7J per cent, profit sharing? deposit 
notes ^ of the Trust. It was stated in the 
prospectus that the notes would be paid off 
at 105 per cent, by four annual drawinjcs, &, 
under the heading “ Earlier payments,” that 
the Trust retained the right to pay off at 
106 per cent. aU or any of the outstanding 
notes at any time on giving three months’ 
previous notice in writmg, but that in the 
event of the sale of the Trusts' R. B. estates, 
further referred to in that prospectus, which 
according to the construction placed upon 
the prospectus by the ct. was not confined 
to a sale under a certain option of purchase 
referred to later in the prospectus, but 
included a sale to anybody whomsoever, the 
Trust would set aside out of the proceeds of 
sale a sum sufficient to redeem all the notes 
then outstanding, & the holders would be 
given an option of being then paid off in 
cash at 105 per cent, or of retaining their 
notes till the date of drawing. Each of the 
notes, which was in the form of the specimen 
note referred to in the prospectus, provided 
that the Trust would, as & when the principal 
sum of £100 became payable in accordance 
with the conditions indorsed thereon, pay 
to pltf. the sum of £105, & was expressed to 
be subject to & with the benefit of those 
conditions, which repeated the provisions 
contained in the prospectus for the redemp 
tion of the notes by drawings & the option 
retained by the Trust to pay off the notes on 
notice, but did not I'cfer to the promise by 
the Trust contained in the prospectus as to 
earlier payments in the event of the sale of 
the Trust’s R. B. estates. The option to 
purchase referred to in the prospectus having 
lapsed & the Trust having contracted to seU 
the R. B. estates without having given notice 
to pltf . that his option to be paid off or to re- 
tain his notes had thereby become exercisable, 
& the Trust having repudiated their liability 
to perform their promise contained in the 
prospectus, pltf. brought an action to have 
the said liability of the Tiiist established Sc 
for an injunction to restrain them from 
dealing with the proceeds of sale without in 
the first place setting aside a sum sufficient 
to pay off the outstanding notes : — Held : 
pltf. was entitled to the relief claimed on 
either of two grounds, namely, (1) that the 
entire contract was contained in two written 


instruments, namely, the deporft 
the prospectus, the terms of which tbo ct* 
^uld reconcile by construing the promise 
in the prospectus as if it were inserted in the 
note as a proviso to come into operation, if 
& when the R. B. estates were sold, or (2) that 
the promise was a binding collateral contract, 
the consideration for which was the contract 
by pltf. to take up the notes, & that, as the 
terms of that promise Sc an animus contra- 
hendi on the part of pltf. Sc the Trust had 
been clearly proved, the test laid down by 
TjORd Moulton in Ueiibul, Symons dt Co. 
v. Bucklcion (see No. 1565) was satisfied. — 
Jacobs v. Batavia & General Plantations 
Trust, [1924] 2 Oh. 329 ; 93 L. J, Ch. 520 ; 
131 L. T. 617 ; 40 T. L. R. 616 ; 68 Sol. Jo. 
630, C. A. 

818. Add.. Annoiaiioyis : — Consd. Tie Burton, [1927] 
2 Ch. 132. Refd. Jubilee Cotton Mills Official 
Receiver & Liquidator v. Lewis, [1924] A. C 
958. 

820. Add. Annotations : — As to (4) Refd. Long 
Acre Pfess v. Odhams Press, [1930] 2 Ch. 196. 
As to (5) Consd. Atherton v. British Insu- 
lated & Helsby Cables, [1926] IK B. 421. 
Generally, Refd. Stapley v. Read (1924), 131 
L. T. 629. 

826. Add. Annx)tation : — Consd. Oswald Tillotson, 
Ltd. V. I. R. Comrs. (1932), 48 T. L. R. 628. 

834a. Order under 1929 Act, s. 56 (3) — What 
amounts to special circumstance — Not mere 
solvency of company.] — Prac^tice Note 
(1030), 69 L. Jo. 252 ; 169 L. T. Jo. 283 ; 
[1930 W. N. 78. 

839a. Company in voluntary liquidation.] 

— A reduction, reorganisation Sc increase of 
capital with a view to continuing to carry on 
the business of a co. can be directed by the 
ct., while the co. is in voluntary liquidation, 
& all further proceedings in a voluntary 
winding up stayed. — Re Walters (Stephen) 
& Sons, Ltd. (1926), 70 Sol. Jo. 953. 

889b. .] — Re Acme Spinning Co., Ltd., 

Re Amalgamated Cotton Mnxs Trust, 
Ltd. (1937), 81 Sol. Jo. 922 ; suh nom. 
Practice Note, 184 L. T. Jo. 402. 

840. Add. Annotations : — ^Refd. Campbell v. Rofe, 
j 1933] A. C. 91 ; Carruth v. Imperial Chemical 
industries, Ltd., [1937] 2 Ml E. R. 422. 

842. Add. Annotation : — Refd. Carruth ik Imperial 
Chemical Industries, Ltd., [1937 ] 2 AllE. R. 422. 

849a. Scheme fully explained Sc approved on 

poll.] — Resp. CO., which was incorporated 


PART III. SECT. 10. SUB-SECT. 1. 

Bp. Inehtdes premiums on sale of 
stock.] — Toronto v. Consitmers* Gas 
C o., [19271 4 D. L. R. 102.— CAN. 

PART III. SECT. 10, SUB-SECT. 2.— E. 

sp. Increase 7iot permitted by articles — 
Resolution to reduce HmuUaneously with 
resolution to increase — VaUduy .] — 
Whore articles do not authorise increase 
of capital, a co. may not, under 1929 
Act, sect. ‘60 (1) (a), pass resolutions 
to reduce capital simultaneously with 
resolutions to increase capital & to alter 
articles to permit such increase . — Re 
Metropolitan Oemetert Oo., [1934] 
S. O. 65.— SCOT. 

PART in. SECT. 10, SUB-SECT. 3 , 
—A. 

884a i. Order under 1929 Act, 
B. 66 {Z)—^What amounts to special cir- 
cumstances .] — In a petition at the 
instance of a shipping oo. for confirma- 


tion of a reduction of capital, it 
appeai’ed that the co. had no debentures 
or debenture stock, that the co.'s only 
debts, consisted of expendlttiro in- 
curred by its ships In llie course of 
their voyages, the amount of which 
would not be ascertained till their 
return ; that such debts were, in 
practice, regularly discharged as soon 
as thetr amount had been ascertained ; 
&:.that the value of the co.*s ships was 
ample security for Its outstanding 
debts. On a motion lor an order in 
terms of Cos. Act. 1929, s. 56 (3), the 
ct. directed that the provisions of Cos, 
Act, 1929, 8. 56 (2), should not apply 
to the creditors of the co. or any class 
of them ; & confirmed the reduction 
of capital simplicUer. — Re UNiFRurreo 
Si’BAMfsjTlP Co., 11930] S. C. 1104.— 
SCOT. 

834a li. .] — In a petition 

at the instance of a colliery oo. for 
confirmation of a reduction of capital, 
It appear^ that the co, had no 


debentures or debenture stock ; that 
the CO. *8 principal creditors were trado 
oroditora, mineral ovrnera in respect of 
lordships, employees in respect of wages, 
& the collectors of rates & taxes ; that, 
during the dependence of the petition, 
all those creditors, with one exe^U’tion, 
had been paid or had coiistjnted to the 
proposed reduction ; that the remain- 
ing creditor, the Inland Revenue, 
whose claim vvas for £li).G9() in respect 
of imascortalned incomo tax Jiabiiity 
had, in accordance with (iopartrnont 
practice, declined to sign any consent, 
t)Ut had stated no objection to tbe 
proposed redaction ; A' that the value 
of tbe co.-s liquid assets ample 

security for Its outstHiidiiig liabilities. 
On a motion for an order In tenus of 
Cos. Act, 1929. 8. 56 (3), the ot. found 
it unnecessary to apply the provisions 
of CoH. Act, 1929, 8. 56 (2), & confirmed 
the reduction of capital simplicitor^ 
Re Capzow Goal Co., Ltd., [1931] 
S. C. 272,— SCOT. 
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with a capital of £95,000,000 consisting of 
cumulative preference, ordinary & deferred 
shares, petitioned the ct. to sanction a re- 
duction of capital to £89,505,869 by cancella- 
tion of lialf the amoiint of each of the 
21,730,504 deferred shai^es of 10s, each, 
by conversion <te consolidation of each four 
deferred shares into one £1 ordinary share 
carrying full dividend rights as from Jan. 1, 
1935, The scheme, which was submitted 
by the directors for the purpose of simplifying 
strengthening the co.’s nnancial structure, 
was appi’oved by more tlian the statutory 
majority at the extraordinary general meet- 
ing, & by more than the majority prescribed 
by the arts, of assocn. of the co. at each of the 
separate class meetings of the ordinary 
deferred shareholder. It was provided by 
the memorandum arts, of assocn. that the 
special rights or privileges of any class of 
shareholders should not be varied or ex- 
tinguished 'without tlie approval of a separate 
class meeting of the shareholders so affected. 
Apart from the scheme, the co.’s profits, in 
terms of the articles, were to be distributed 
in payment of (i) a dividend of 7 per cent. 
per annum on the cumulative preference 
shares, (ii) a di’vidend of 7 per cent, per annum 
on the ordinary shares, & (iii) out of the 
available balance of profits, (a) a fiu'tber 
dividend on the ordinary shares, together 
with (6) a dividend on the deferred shares in 
such a manner that the balance so distribut- 
able in respect of the ordinary shares should 
be as nearly as possible twice tiie total 
amount to be distributed in respect of the 
deferred shares. The board sent to all share- 
holdei's a circular which contained detailed 
information regarding the scheme, but which 
made no reference to the comparative hold- 
ings of the direcitors in ordinary deferred 
shares of the co. Meetings for the purpose 
of obtaining the shareholders’ sanction were 
convened, k held on May 1, 1935. The first 
w'as an extraordinary general meeting of all 
shai‘eiioldcrs, at which the chairman spoke 
in support of the scheme & announced that, 
with the approval of the shareholders, he 
proposed to make that one speech in relation 
if) that meeting fxi the two subsequent 
class meetings of the ordinaiy shareholders 
deferred shareholders x'espectively, without 
any further speeches. The resolutions hav- 
ing been defeated on a show of hands, a poll 
was taken forthwith, 4& thereafter two meet- 
ings, purporting to be separate cla^s meetings 
of ordinary shareholders & defended, share- 


holders, were held. The resolution 'Was duly 
assed at the meeting of tbe ordinary share* 
olders, ^ it was declaimed lost on a show of 
hands at the deferred shareholders’ meeting, 
but was subsequently carried by the requisite 
majority on a poll being taken. Holder's of 
shares of classes other tlian defewed shares 
were present in the haU during the holding 
of the class meeting of the deferred share- 
holders, but there was no evidence that any 
shareholder other than defeiTed shareholders 
either took any part in the conduct of, or 
voted at, that meeting. The co.’s petition 
was opposed by applt. on behalf of himself & 
all other holders of deferred shares, on the 
ground that, inter alia^ the reduction of 
capital was ulira> vires the co, & was not 
properly sanctioned by the deferred share- 
holders, who, under the scheme, were exposed 
to unfair treatment as a class of shareholders : 
— Held: (1) as the arts, of assocn. em- 
powered the co. to reduce its share capital in 
the ways specifically mentioned therein, “ or 
otherwise as may seem expedient,” the co. 
thus became entitled to reduce its cajiital in 
any way authorised by 1929 Act ; (2) the 
meeting of deferred shareholders was properly 
convened, the objection which might have 
been raised to the presence of holders of 
shares of another class 'Was waived, the poll 
was duly demanded, & the extraordinary 
resolution was duly passed by the requisite 
majority ; (3) tbe circular issued to the 

shareholders disclosed sufficient information 
to enable them to judge of th<3 fairness & 
propriety of the scheme ; (4) the proposed 
reduction of capital should be confirmed, as 
the scheme for the re-airangement thereof did 
not operate unfairly in relation to the holders 
of deferred shares. — (^ARRUTH v. Imperial 
(Chemical Industries, Ltd., [1937] A. C. 
707; [1037J 2 All E. R. 422 ; 150 L. T. 499 ; 
53 T. L. R. 524 ; sub 7iom. Me Imperial 
( hiEMicAL Industries, Ltd., 106 L. J. Ch. 
129, H. L. 

863. Add, Annotation Refd, Drown v, Gaumont- 
British Picture Corpn., Ltd., [1937] 2 All 
E. K. 609. 

871. Add, Annotation : — Consd. Kirby v, Wilkins, 
[1929] 2 Oh. 444. 

887. Add, Annotation : — Refd. Re Bolton, Ex p. 
North British Artificial Silk, Ltd., [1930] 2 
Ch. 48. 

935. Add, Annotation : — ^Refd. Briggs v, I. K. 
Comrs. (1932), 17 Tax Oas. 11. 


PART in. SECT. 10, SUB-SECT. 8.— C. 

«q* CanceUatiem of vendor *s sJmres ], — 
Ddft, 00. was incorporated for the 
express purpose {irder alia) of acquiring: 
the assets & business of a certain boiler 
works of which pltf. was the principal 
owner. Under an amemont between 
pltf. Sc the 00 ., which modified an 
earlier agreement, the co. agrreed to 
assume the liabilities of said business 
and to issue to pltf ; fifty-five of the oo.»s 
shares fully paid up in ooasideratlou of 
the transfer of the assets of said works. 
It was then discovered that the liabili- 
ties of pltt’s business eQualled oi 
exceeded the value of its assets, jk he 
& the oo, entered Into a compromise 
agreement under which his said shares 
were surrendered & oanoeRed SC he 
agreed to take in Ucu thereof whatever 
the shareholders should vote him :• — 
H<dd : said compromise agreement was 


within the power of the oo. ; it did not 
bring about a real reduction of capital 
or constitute a purchase by the co. of 
its own shares or prejudloo creditors. — 
Patterson v. Vulcan Iron Works, 
[1980] 1 W. W. R. 640 ; 2 U. L. R. 
961 ; 42 B. C. R. 800 ; affg., [1929] 
4 D. L. R. 508. C. A.— CAN. 


PART III. SECT. 10, SUB-SECT. 8.— 
F. (a) iii. 

sr. Free shares taken by promoters ,) — 
Where on on unopposed petition by a 
oo. for confirmation of resolutions for 
the reduction of capital & cancellation 
of shares, it append that the pro- 
moters had taken a large holding of 
free shares k that one of the obje^ of 
the petition was probably to free the 
promoters of a possible liability in 
reemect of these shares i — Held : the 
reduotiCn Sc cancellation of the shares 

10 


should be confirmed . — Re ADELAroE 
MoRTaAOB & Investment Co.. Ltd. 
(1928), S. A. S. Ii. 478.— AUS. 

PART m, SECT. 10, SUB-SECT. 3.— 
F. (s). 

928 i. Nominal capital not reduced — 
Amount returned lictble to be called up 
again ,] — By special resolution under 
(JOS. Act, 1929, 8. 55, a limited co. 
resolved that, In respect of each fully- 
paid £1 share of Its Issued capital, the 
sum of 2s. 6d. be paid oft “ upon the 
footing that the amount so returned 
or any part thereof may be again called 
up.*' In a petition at the instance of 
the co. for confirmation of the proposed 
reduction : — Betd : the form or the 
reduction was competent & the ot. 
confirmed the reduction simmlioUer,-^ 
Re Brown, Sons Sc Co.. [19^13 B. C. 
701.-— SCOT. 



VoL DL-^Compaxiies. Oases 942a<--1036a. 


942a. Hesolutton before operative date of 1929 
Act — Confirmation after such date.] — Be 

Grayson, Boixo & Clover Docks, Ltd. 
(1930), 69 L. Jo. 161 ; 169 L. T. Jo. 144 ; 
[193t)] W. N. 27. 

943. A^d* Annotation : — Refd. Camith v. Imperial 
Chemical Industries, Ltd., [1937] 2 All E. R. 
422. 

977a. Large fund available to meet 

liabilities.] — Be Antwerp Waterworks Co., 
Ltd., ri931] W. N. 186 ; 172 L. T. Jo. 75 ; 
72 L. Jo. 79. 

1012a. At date of registration of minute.] — A 

CO., which desired to vary the constitution of 
its capital, petitioned the ct. for an order 
sanctioning a scheme of arrangement which 
involved the reduction & subsequent increase, 
subdivision & consolidation of capital. The 
capital was to be reduced by converting 
certain issued ordinary shares of 15s. eacli 
into ordinary shares of 12s. each. The 
capital was then to be increased by the issue 
of redeemable preference shares of £1 each 
& shares of 4s. each. It was part of the 
scheme that the unissued ordinary shares of 
15s. each should be subdivided & con- 
solidated into ordinary shares of 12s. each. 
It was proposed that the minute of reduction 
to be registered under 1929 Act, s. 68, 
should bo approved in a form which, after 
dealing with the reduction, stated the amount 
& constitution of the share capital at the 
date of the registration of the minute, but 
did not give details of the increase, sub- 
division h consolidation of the cai>ital : — 
Held : the scheme should be sanctioned & 
the suggested form of order should be 
approved. — Re Harrods (Buenos Aires), 
Ltd., [1936] 2 All E. R. 1651 ; 80 Sol. Jo. 
689. 

1012b. .] — A CO. with a share capital 

consisting of preference shares of £l each 
ordinary shares of £1 each, desiring to reduce 
its capital, approved a scheme by special 
resolution whereby the issued preference 
shtu'es & ordinary shares of £1 each (which 
were fiilly paid up) were to be reduced to an 
equivalent number of preference shares & 
ordinary shares of 10s. each. These 10s. 
shares were then to be consolidated in such 


a manner that every two of such preference 
ordinary shares respectively should con- 
stitute one £1 fully paid preference or 
ordinary si) are as the case might be. The ct. 
was petitioned to sanction the scheme. The 
ct. sanctioned the scheme & approved a fomi 
of minute for registration . — Be Holland & 
Webb, Ltd., [1936] 3 All E. R. 955 ; 80 
Sol. Jo. 1014. 

1015. Add. Annotation : — ^Refd. Be North Pole 
Ice Oo. dc Reduced, [1924] W. N. 131* 

1017. Add. Annotations : — ^Hefd. Re Dampney &; Re- 
duced (1924), 68 Sol. Jo. 718 ; Be North Pole 
Ice Oo. & Reduced, [1924] W. N. 131. 

1019a. Passing of special resolution — conflrma- 
tion by court.] — (1) The proper form of 
minute in petitions for reduction of capital is 
not as set out in Be Salinas of Mexico^ 
[1919] W. N. 311, but should state that the 
capital has been reduced by a special 
resolution confirmed by an order of the High 
Ot. of Justice.** (2) With regard to the 
form of notice of re^tration pursuant to 
1908 Act, s. 51 (3), it is a sufficient com- 
pliance with the statute to give such notice 
in the short form approved in Be Oceana 
Development Co. (1912), 56 Sol. Jo. 537, which 
removed the objection to the length of the 
minute. — Be North Pole Ice Co., Ltd. & 
Reduced, [1924] W, N. 131. 

Annotation: — As to (1) E!xpld. Re Dampnoy St Reduced 
(1924). 68 Sol. Jo. 718. 

1019b. .] — Where a petition for reduc- 

tion of capita does not involve & is not 
followed by any sub-division, consolidation 
or reorganisation of share capital, the old 
form of minute used in cases of simple 
reduction is correct, & it is not neoessaiy to 
state that the capital has been reduced by 
virtue of a special resolution, & with the 
sanction of an order of the High Ct. of 
Justice. — Re Dampney & Co., Ltd. & 
Reduced (1924), 68 Sol. Jo. 718. 

1029. Add. Annotation : — Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 

1036. Add. Annotation : — ^Refd. Re North Pole Ice 
Co. & Reduced, [1924] W. N. 131. 

1036a. : .] — Re North Pole Ice Co., 

Ltd., & Reduced, No. 1019a, ante. 


PART III. SECT. 10, SUB-SECT. 3.— 
G. (b). 

f j, Without remit to reporter — 

Creditors not a^ected.\^¥oyfhEJm 
^Aberdebn). Ltd., [1928] S. 0. 186.-- 

f ii, — .] — In n petition for 

reduction of capital presented by a oo. 
in which it was stated that the pro- 

a osed reduction did not involve either 
10 diminution of liability in respect 
of any unpaid share capital or the 
payment to any shareholder of any 
paid-up share capital, & that the rigrhts 
of creditors were not aReoted In any 
way, & further, that the leading 
creditors & all the shareholders h^ 
assented to the proposed reduction, 
the ot. dispensed with a remit to a 
reporter. & granted the prayer of the 
petition . — Re Soottish Stamwno & 
Engikkkring Co., Ltd., [1928] S. O. 
484.-^SOOT. 

f IH, .3 — Re Hay & Sons, 

[19283 S. C. 022.-~SOOT. 

PART III. SECT. 10, SHB-SEOT. 8.— 

a. («) H. 

9611. 


on an application by a limited co. for 
confirmation by the ct. of a reduction 
of its capital it appears that the oo.'s 
only creditors are those in respect of 
trade liabilities incurred from day to 
day during the current month, the ct. 
may make an order confirming the 
reduction forthwith & dispensing with 
the advertisement of the presentation 
of the petition & the settlement of the 
list of creditors . — Re A. Lbsser & 
Co. Pty., Ltd. (1928), V. L. R. 316 ; 
1929 A. L- R. 265.— AUS. 

PART III. SECT. 10, SUB-SECT. 3.— 
G. (d) i. 

i 067 I. Who txre creditors — Rersons 
entitled /o unclaimed dividendsJ \ — Art- 
zoNA Copper Oo., pExmojmua, [19263 
S. O. 315.— SOOT. 


PART III. SECT. 10, SUB-SECT. 8.— 
G. (•>. 

•t* function of court — What eourt must 
eomider.y^Re (E. W.). Ltd., 

[19253 N. Z. L. B. 227.— N.Z. 


PART in. SECT. 10, SUB-SECT. 3.— 
Q. (g) il. 

p X ... — .. — Amount after increase 


by eubseituent resolution.] — Reid : when 
a oo. has passed the necessary resolu- 
tions to reduce its capital, subject 
to the approval of the ct.. by writing 
down the par value of the existing 
shares. &, on such redaction being 
confirmed by the ot., to increaHC its 
capital by the creation of further shares, 
the minute required to be recorded 
\mder Cos. Act, 1908, s. 61, should set 
forth (a) the state of the co.'s capital 
after ^vlng effect to the reduction as 
sanctioned, & (b) the state of its eapjtul 
8)8 increased by the resolntions passed 
conditionally upon snch reduction 
taking effect. — D. Simi^son, Li'o., 
[19291 8. O. 65 .-- SCOT. 


>ART III. SECT. 10, SUB-SECT. 4. 

.j—irdd: the proposed 

Tangemont was so {^astio in i^ 
3Stmctiojj of the sinking ^ 

laoed absolute power in the han^ of 
lose who coiitroliod the co. to redeem 
hose stock they pleased, as to make 
a violation of the rights of the 
inority ; k tor that reason ^proval 
the arrangement should be refused. — 
a Second Standard Royalties, 
m. (1930), 00 O. L. R. 288.— -CAN. 
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Cases 1080a— 1S26. English and Empire Digest Supplement. 


1080a. Company in voluntary liquidation.] — 

Be Walters (Stephen) & Sons, Ltd., No. 
839a, ante . 

1087, After this case add 

*-,] — 8'ce, nowy 1929 Act, 

s. 153 (5). 

1102. Add, Annotations : — Apld. Parker & Cooper 
V, Beading &: James (1026), 96 L. J. Oh. 23. 
Held. Kerr v. Marine Products (1928), 44 
T. L. R. 292 ; Re Lee Behrens & Co. (19S2), 
48 T. L. R. 248. 

1105. Add, Annotation : — As to (2) Consd. Stewart 
V. Sashalite, Ltd., [1936] 2 All K. R. 1481. 

1108. Add, Annotations : — Apld. City Equitable 

Fhe Insce., [1925] Oh. 407. Refd. I. K. 
Oomrs. V. Barnato, [1936] 2 All E. R. 1170. 

1124, Add, Annotations: — Consd, I. B. Comrs. v, 
Doncaster (1924), 93 L. J* K. B. 338 ; Re 
Speir, Holt v. Speir, [1924] 1 Ch. 359; I. R. 
Oomrs. V, Fisher’s Exors., [1926] A. O. 395. 
Folld. I. R. Oomrs. v. Wright (1920), 95 
L. J. K. B. 982 ; B.e Taylor, Waters v, Taylor, 
[1920] Ch. 923. Dlstd. Re Bates, Mountain v. 
Bates, [1928] Oh. 082; Parker v. Chapman 
(1928), 138 L. T. 729 ; Hill {K, A.) v. Perma- 
nent Trustee Co. of New South Wales, [1930] 
A. 0. 720. Refd. I, R. Conn’s, v, Burrell, 
[1924] 2 K. B. 52; Re Railways Act, 1921, 
Re Standard Charges Schedule (1925), 94 
L. J. K. B. 304 ; Income Tax Comr., Bengal 
V. Mercantile Bank of India, Ltd., [1936] 
2 All E. R. 857 ; Re Ward, Rlngland v. Ward, 
[1936] 2 All E. R. 773. 

1125. Add, Annotation : — Overd. A.-G. v. Tube 
Investments, Ltd. (1930), 142 L. T. 501. 

On increase of capital.] — After this cross- 
reference add : — 

1126a. When increase takes place.] — In Dec. 

1927, resp. co. passed an extraordinary reso- 
lution that the capital of the co. be increased 
to £1,550,000 by the creation of 300.000 new 
ordinary sliares & payment was made on the 
increase of the stamp duty under Stamp Act, 
1891 (c. 39), s. 112. On the same day the 
CO. passed an extraordinary resolution altering 
the Arts, of the co. & adding an Art. 44 (a) 
which provided the directors of the company 
for the time being be & they are hereby autho- 
rised from time to time by resolution passed 
by them to increase the existing capital of 
the CO. from £1.550,000 to £2,500,000 by the 
creation of 950,000 additional shares of £1 
each. Such increases within the limits afore- 
said may be made successively & such 
new shares shall have ” certain priorities & 
rights. The Crown asserted tha^ imme- 
diately on the creation of Art. 44 (a) there was 


an increase of capital within the meaning of 
Stamp Act, 1891 (c. 39), s. 112, & stamp duty 
was payable on the 950,000 new shares: — Held: 
under Art. 44 (a) two steps were necessary 
before an. increase of capital was created 
within the meaning of Stamp Act, 1891 (c. 39) 

I s. 112 : first the introduction of the article 
&> then a step which might not in fact be ever 
taken, namely, a resolution creating the 
increase or some of the increase of the capital 
authorised by the article ; & untU the 

directors exercised the power to increase 
given to them by the article there was no 
increase in the registered capital of the 
company & no duty was attracted under 
sect. 112. — A.-G. V, Tube Investments, 
Ltd. (1930). 142 L. T. 601. C. A. 

1127. Add, Annotation : — As to (2) Dlstd. Aus- 
tralian Investment Trust, Ltd. v. Strand & 
Pitt Street Properties, Ltd. (1932), 48 T. L. R. 
646. 

1133. Add, Annotation : — Refd. Australian Invest- 
ment Trust, Ltd. V, Strand & Pitt Street 
Properties, Ltd. (1932), 48 T. L. R. 046. 

1134. Add, Anymintion : — to (2) Refd. Lynde 
V. Nash, [1928] 2 K, B. 93. 

1153a. Liability of sub-underwriter.] — Ice 

Rinks, Ijtd. v, Mathuen (1930), 74 Sol. Jo. 
41. 

1169, Add, Annotation : — Consd. Oollins v. Associ- 
ated Greyhound Racecourses, Ltd., [1930] 
1 Ch. 1. 

1169a. Directors without know- 

* ledge that misrepresentation basis of con- 
tract. )— Collins V, Associati-:d Greyhound 
Racecourses, Ltd., No. 581a, ante, 

1169b. — Between company Sc agen 

for undisclosed principal — Renunciation by 
agent in favour of principal.]— Collins v. 
Associated Greyhound Racecourses, 
Ltd.. No. 581b, ante, 

1205. Add, Annotations: — Dlstd. Pailin v. Northern 
Bmployei’s’ Mutual Indemnity Co., [1926] 2 
K. B. 73. Consd. Hindmarch?;. Carterthorne 
Colliery Co. (1928), 21 B. W. C. C. 44 ; Vickers 
V, Cumberland Coal Owners’ Mutual In- 
demnity Co. & Whitehaven Colliery Co. 
(1934), 27 B. W. C. C. 56. Refd. Wales v. 
Iron Trades Employers Assocn. (1928), 21 
B. W. C. C. 316. 

1220. Add, Amioiation : — Dbtd. Shuttleworth v, 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 

1226. Add, Annotations: — As to (2) Expld. A^icul- 
tural Wholesale Soc. v, Biddulph District 
Agricultural 8oc., [1925] Ch. 769. Apld. Re 
Wilts Somerset Farmers, [1928] Ch. 809. 


PART in. SECT. 11, SUB-SECT. 2,— 
A. (a). 

to. Agreement to pay commission — 
Ultra vires.}— An agreement was 
entered into by applt. co., Incorporated 
in New South Wales, for the under- 
writing by them of a proposed Issue of 
capital of resp. oar. The taking up of 
any of the shares pursuant to the under- 
wntlng agreement Involved the 
payment out of resp. co.*8 share capital 
of a commission to applt. oo. in respect 
of such shares. The New South Wales 
Cos. Acta, 1899 to 1918. contain no 
provision expressly authorising the 
payment of underwriting commis- 
sions. On a claim by applt. oo. that 
the underwriting agreement was tiUra 
vires resp. oo. & unenforceable v — Reid : 
inasmuch as the agreement would 
result In applt. oo. receiving from 


resp. CO. a discount for which there 
was no consideration It was ultra 
vires resp. co, — Aus'cralian Invest- 
ment Trust, Ltd. Strand & Prrr 
Stoekt Propertiks, Ltd., [1932] A. C. 
735 ; 148 L. T. 1 : 48 T, L. R. 646. 
P. O.— AUS. 

PART in. SECT. 11 , SUB-SECT 3.~B. 

sw. To account to company for money 
received before incorporation of com- 
pany .] — -Where a oo. brought an action 
against an underwriter, sc recovered 
a verdict for £.317 10«. i—Held : as 
deft, by his statement of accounts had 
not admitted that he held any money 
for the 00 . *8 use, the verdict should be 
set aside Sc iud^ent entered for him. 
— Haruonio Resonator, Ltd. t>. 
Walton (1927), 27 S. R. N. S. W. 81 ; 
44 N. S. W. W. N. 60.— AUS. 
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PART in. SECT. 12. SUB-SECT, 4.— 
B. (a). 

ay. ComiKiny holding franchise — 
Second company owning shares — 
Whether liable to Municipal <£r Public 
Utility Board .] — Where a oo. has been 
given a franchise, the fact that all Its 
issued shares, except quaUdcatlon 
shares, are held by another oo. & that 
its officers are all officers of such other 
CO. does not impose on the latter oo. 
the obligations with respect to the 
franchise which the former oo. Is under 
&, therefore, does not subject It to 
orders of the Municipal & public 
Utility Board with respect to said 
obligations. — jRe Suburban Rapid 
Transit Oo., Winnipeg Elbotrio Co, 
& Rural Munioipauty of Assini- 
ROIA, [1931] X W. W. R. 778 CAN. 



VoL lX.-<-Compaxiies. Cases 1228a— 1879a. 


1226a* *] — Agrioultural Whou33sai.e 

Society v. Biddulph & District Agri- 
cultural SootSTY, No. 431a, ante, 

1230. Add, AnnotaiiouB : — ^Reld* Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1026), 95 L. J. Oh. 570; Re Wilts & 
Somerset Farmers, [1928j Oh. 809. 

1265. Add, Annotation : — Retd. Spencer v, Ash- 
worth Partington (1925), 94 L. J. K. B. 447. 

1265a. .] — In the absence of fraud or mala 

fides, a cestui que trust cannot be put on the list 
of contributones, though he may be called 
upon to indemnify his trustee . — Re Electric 
Telegraph Go. op Ireland, Bunn’s Case 
(1800), 2 De a. F. & J. 276 ; 9 W. R. 43 ; 45 
E. B. 627 ; H'ob no^m. Re Elecitiic Tei.egraph 
Oo. OF Ireland, Rx p. Bunn, 3 L. T. 567 ; suh 
nom. Electric Telegraph Oo. op Ireland w. 
Bunn, 29 L. J. Oh. 913 ; 6 Jur. N. S. 1223, 
L. JJ. 

1268. Add, Annotation : — Retd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Oh. 290. 

1320. Add, Annotation : — Apld. Re Hobson, 

Houghton, [1929] 1 Oh. 300. 

1321. Add. Annotation: — As (1) Refd. Berry v. 

Tottenham Hotspur Football Athletic Co-, 
[1930] a All B. R. 551. 

1342. Add, Annotation : — Generally ^ Retd. Green- 
wood V, Martins Bank, Ltd. (1931), 47 
T, L. R. 607. 

1358a. — ‘ — .] — The appct. was persuaded by Y. 
to take part in a certain transaction & to 
deposit with Y,^ as security until the trans- 
action was completed, certain shares, of 
which the appct. was the registered holder. 
The appct. was told that these shares were 
to be put t/omporarily in the name of Y. iSc 
for that purpose the appct. signed certain 
docTiments, but in no instance was the signa- 
ture witnessed. By means of a transfer 
purporting to be executed by the appct. 
properly witnessed, the name of Y. was 
entered upon the co.’s register as holder of the 
shares. The appct. in evidence said that 
she had never signed a transfer of the shares 
& the witness to the signature admitted that 
she had not signed as witness in the presence 
of the appct. A handwriting expert gave 
evidence that the appct. ’s alleged signature 
on the transfer form was more likely to be 
genuine than a forgery. The appct. moved 
to rectify the co.’s register under 1929 Act, 
8. 100. Certain brokei's had been instructed 
by Y. to sell the said shares & they opposed 
the application on the ground that the trans- 
fer was part of a scheme “ to rig the market ” : 
— Held: (1) the jurisdiction of the ct. to 
rectify the register is not limited to cases 
where a name has been entered improperly, 
but extends to cases where a name stands on 
the register without sufficient cause ; (2) there 
was sufficient evidence, oven assuming the 
transfer to have been a proper one & not a 
forgery, that the appct. ’s name had without 
sufficient cause been omitted from, Y.’s 
name had without sufficient cause been placed 
upon the register, & it ought to be rectified ; 


(3) as the brokers did not claim that they 
themselves or anyone with whom they had 
entered into any contract had a right to 
have their or his name put upon the 
register, their application must be refused, 
but they had rightly brought the suggestion 
of illegality before the ct. On the evidence 
' the appct. was no party to any illegality. — 
Re Imperial Chemical Industries, Ltd., 
[1936] 2 AU E. R. 463 ; 80 Sol. Jo. 633. 

1379a. Restrictions on transfer — Deposit with bank 
as security — Sale by bank notwithstanding 
restrictions.] — S. H., the holder of shares in 
a private co., T. H., Ltd., was also chairman 
of a CO., 0. & Co., Ltd. The account of C. 
&; Oo. with their bankers being largely over- 
drawn, S. H. gave the bankers a continuing 
guarantee & deposited with them a certi- 
ficate for 800 shares in T. H., Ltd., with a 
memorandum charging all shares, the certi- 
ficates for which were or might be lodged 
with the bankers, as security for the payment 
on demand of aU moneys due or to become 
due to them, &, upon default by him in 
paying or further securing on demand any 
money secured, authorising them without 
further notice to sell the shares. 

By the arts, of assocn. of T. H., Ltd., a 
member could not transfer his shares until 
he had given notice to the secretary offering 
to sell the shares at a price to be fixed by the 
auditor, & until the secretary had offered 
them to the other members, one ,dii‘ector, 
T. PI. V. H., having a right of pre-emption. 
Tlie bankers began to press for a transfer of 
the shares into the names of two nominees. 
They were aware of the arts, of assocn. of 
T. H., Ltd., & were warned by S. H. that such 
a transfer would be invalid. They also gave 

S. H. notice in writing demanding payment 
of 0. Co.’s overdraft. S. H. then gave 
them as furtlier security certificates for 346 
additional shares in T. H., Ltd., & executed 
instruments piuporting to be transfers of 
1,146 shares in that co., & the nominees of the 
bankers were placed on the register of the co. 
as the holders of the shares. In order to 
obtain a further advance for the benefit of 
C. & Co., S. H. executed a nitge. of other 
property, covenanting to pay the bankers on 
demand all money then or at any time due 
from himself or from C. &; Co. Application 
was then made to the auditor of T. H., Ltd., 
to fix a price for the 1,146 shares : a price was 
fixed, & the shares were bought by T. II. V. H . 
with money borrowed from the bankers & 
secured by a so-^called transfer of the 1,146 
shares & 850 other shares to nominees of the 
bankers, were placed on the registt*r of 

T. H., Ltd., as the holders of 1,996 shares. 
Two actions were brought, one by PI. H., a 
shareholder in T. H., Ltd., suing on behalf 
of herself & aU other the shareholders in the 
co., except T. H. V. H., & claiming to iniAa* 
the register of shareholders rec tified by restor- 
ing thereto the name of S. U. as tJie holder 
of 1,146 shares & entering that- of T. H. V. II. 
as the holder of 850 shares on the ground that 

PART IH. SECT. 13, SUB-SECT. 6.— 
B, (d) Vii. 

1374 f. Wrmw entry of nature of 
shares— Agreement to take paid-up 
shares — Shares entered aa partly paid.] 
— lie Cusi'OM House Motor Oo,, Ltd. 

, On Voluntary LiomoATiON), 11928] 

I St. R. Qd. 838.— -AUS. 


PART m. SECT. 12, SUB-SECT. 4.— 
B. (b). 

BZ, Limited company — Muft>and i£f 
wife sole shareholders— -Wife Twt , ^ 
aonally liable on contract ,] — Where c* 


husband & wife are the sole shareholders 
In a oo. incorT)orated under Cos. Act, 
1929 (B. C.), the wife cannot be held 
personally liable for goods sold on 
credit to the co. — Waldron v. Hooan, 
D. L. R. 800.— CAN. 
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all the transfers & registrations aforesaid 
were made in contravention of the co.'s arts. 
& were void. The second action was brought 
by S. H., who sought the same relief & also 
claimed the right to redeem the 1,14:6 shares 
on the footing that the sale of the shares was 
void, & that his equity of redemption was still 
subsisting. In E. H.’s action, which was the 
first to be tried, an order was made for 
rectification of the remster as prayed therein. 
In S. H.’s action a similar order was made, 
a further order that S. H. was entitled to 
redeem the 1,14:6 shares. T. H. V. H., 
T. H., Ltd,, & the bankers & their nominees 
^pealed against the orders in both actions. 
The Ct. .of Appeal dismissed the appeal 
in E. H.’s action. From that decision there 
was no appeal. The Ct. of Appeal allowed 
the appeal in S. H.’s action, holding that 8. H. 
was entitled to be upon the register, but that 
the sale of the 1,146 shares to T. H. V. H. 
operated as a valid transfer of the equitable 
interest in the shares, & ordering that S. H. 
shotild execute a declaration of trust of the 
shares in favour of T. H, V. H. & bankers or 
as they should direct. Prom this decision 
S. H. ^pealed, & there was a cross-appeal 
by T. H. V. H., T. H., Ltd-, the bankers & 
their nominees ; — Held : applt. was entitled 
to have the register rectified by restoring his 
name thereto as the holder of 1,146 shares, on 
the grounds : (1) Per Lord Chancellor, 

Lord Blanesburgh, Lord Russell op 
Killowen Lord Macmillan (Lord Atkin 
doubting), that there was no effective demand 
for payment before the attempted sale of 
the shares, the demand which was made 
having been superseded by the security & 
mtge. subsequently given & executed ; 
(2) Per Lord Chancellor, Lord Atkin, 
Lord Macmilxan, that there was no effective 
sale of the sliares, the restrictions imposed 
by the arts, of assocn. of the co, not having 
been observed ; (3) Per Lord Chancellor & 
Lord Macmillan, that applt. was not 
estopped from claiming rectification of the 
register, inasmuch as the bankers were well 
aware, & had been informed by applt., of 
all the restrictions upon the sale of the shares 
(liord Blanesburgh assentmg on other 
grounds) ; (4) Per Lord Chancellor, Lord 
Bianesburgh, Lord Atkin, Lord Russell 
OF Killowen & Lord Macmillan, that the 
attempted sale by the bankers did not 
operate to pass the equitable apart from 
the legal inUTest in the shares. — Hunter 
Hunter, LB)36J A. 0. 222 ; 105 L. J. Ch. 
97 ; 154 L. T. 513, H. L. 

1411a. Where further Investigatiozi required.] 

— On an application under 1908 Act, s. 32, 
by summons or motion, for the rectification 
oi the register, if there is some question in 


dispute recpiiring investigation the practice 
is for the judge not to make an order for 
rectification but to make an order dismissing 
the summons on motion & leaving it open 
to appet. to bring an action. — Be Greater 
Britain Products Development Oorpn., 
Ltd. (1924), 40 T. L. R. 488, D. 0. 

1483. Add. Annotations: — Consd. Re Paulin, Be 
Crossman, fl936] 1 K. B. 26. Held. Bombay 
OMcial Assignee v. Shroff (1932), 48 T. L. R. 
443 ; I. R. Comrs. v. Crossman, 1. R. 

V. Mann, 11937] A. C. 26. 

1448a. Right to issue stock warrants payable 

to bearer.]— There is nothing in the Cos. Act, 
1929 (c. 23), that, expressly or by implica- 
tion, deprives a co. of the power to issue 
warrants to bearer in respect of stock. — 
PiLKiNGTON United Railways op the 
Havana & Regla Warehouses, Ltd,, [1930] 
2 Oh. 108 . 99 L. J. Ch. 655 ; 144 L. T. 115 ; 
46 T. L. R. 870 ; 74 Sol. Jo. 264. 

1448b. Conversion of preference shares Into 
ordinary shares — Whether alteration in status 
of shareholders.] — Where preference share- 
holders had the right to give six months’ 
notice converting their shares into ordinary 
shares, & some of them gave such notice less 
than six months before the oo. went into 
voluntary liquidation : — Held : such notice 
was valid &; effectual to convert their pre- 
ference shares into ordinary shares, & did 
not create an alteration of their status after 
the commencement of the winding up within 
1908 Act, s. 206. — Re Blaina Colliery Co., 
Ltd. (1926), 70 Sol. Jo. 404. 

1451. Add. Annotation : — Held. Angostura Bitters, 
Ltd. V. Kerr. [1933] A. 0. 550. 

1453. Add. Annotation: — As to (1) Held. Angos- 
tura Bitters, Ltd. v. Kerr, [1933] A. C. 550. 

1455a. Power In memorandum — No pro- 

vision In articles.] — By the memorandum of 
assocn. of a co. incorporated under the Cos. 
Act, 1899, of New South Wales, the material 
provisions of which Act were similar to the 
law as tx> English cos., the co. was to have 
power to issue with preferential rights part 
of the shares in its original capital thereby 
stated. The articles of assocn. contained no 
express power to issue preference shares as 
part of the original capital. Art. 10 pro- 
vided that the shares should be under the 
control of the directors, who might allot 
them on such “ terms & conditions as they 
thought fit. By art. 117 the management 
of the “ business of the co.” was vested in 
the directors who, in addition to the powers 
otherwise expressly conferred on them, might 
do all such things as the co. might do, save 
those which by the articles or statute were 
to be done in general meeting. The articles. 


PART III. SECT. 14. 

•z. ** Pr^erence eiharea.**] — Pre- 
lerenoe Bbare ” is au Indefinite term, 
liavinir a cK>minercfial or p o p ular rather 
than a legal Import. Wnere a pre- 
ference of any onaraoter Is glvem to 
the holder of a share, the olrcmnetanoe 
that In other respects he Is deprived 
of the usual rigats of a holder of 
common aharei doee not prevent hte 
share from being properly designated a 
preference share.**-— R ubaS e. FaRK* 
UWN, [19119] 8 D. L. B. 658; U 
O. L. R. 8T.— CAN, 


PART 111. SECT. 15, SUB-^SSOT. 1. 

1460 li, .]— The 

memorandum of assoen. of a co. 
provided, inter alia, that the preference 
stock should rank as to dividend Sc 
oapitckl in priority to the ordinary 
rttook & all other stock & shares in the 
capital for the time being the oo., 
that it should be ** suDjIpt to the 
other provisions vdth regard to the 
same contained in the ar%les of 
assoen.” The arts, of assocn. forth 
that the oo, might increase itsl ~ 
capital by the creation of new si 
with snoh preference over other 
or stock as it might direct, prov£|ed 
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that no shares or stock should be 
created with a preference over, or 
ranking pari passu with, the existing 
preference stock without the sanction 
of the stookhdlders affected : — Beld : 
upon a sound oonstmotlon of the 
memorandum of asBOcn., the oo. had 
not power at Its own hand, even with 
the sanction of the preference stock- 
holders, to^oreate new preference stock 
ranking pari pasm with existing 
preference stock ; & that an altera- 
tion of the memorandum was necessary 
for that purpose. — Me ScoTrtBM 
National TBxmr Oo., [1898J 8. O. 
490.— SCOT. 



gave the oo, power in general meeting to 
create new shares, & gave the directors 
authority, in the absence of a direction by 
the general meeting, to issue the new shares 
with preferential rights : — Held ; the express 
power given by the memorandum to issue 
part of the original capital with preferential 
rights could be exercised by the oo. in the 
absence of an article to the contrary, k, 
under art. 10 the directors had authority to 
exercise the power of the co. in that respect. 
Even if that was not so, the dir^tors had 
tliat authority under art. 117.— -Campbeix 
V. Eofb, [1930] A. 0. 91 ; 102 L. J. P. O. 
1 ; 148 L. T. 230 ; 49 T. L. R. 166, P. C. 

1459. Add* Armotation : — Refd. Campbell v. Rofe, 
[1933] A. 0. 91. 

1460. Add, Annotation : — ^Refd. Angostura Bitters, 
Ltd. V . Kerr, [1933] A. 0. 550. 

1461. Add, Annotations : — Consd. Collaroy Co. v, 
Gilfard, [1928] Ch. 144 ; He Metcalfe (Wil- 
liam) & Sons, Ltd., [1933] Ch. 142. 

1466a. Necessity for disclosure of all material 

facts.] — Where a co, proposes to alter the 
rights of stockholders, all material facts must 
be disclosed before the stockholders are 
called on to vote on the proposals. — Hughes 
V . Union Com Storage Co., Ltd. (1934), 
78 Sol. Jo. 551. 

Annotation : — ^Refd. JRc Imperial Chemical Industries, Ltd., 
[1036] Ch. 587. 

1472. Add, Annotation : — ^Refd. Leeds Industrial 
Co-operative Soc. n. Slack, [1924] A. C. 851. 

1480. Add, Annotations : — Generally^ Consd. Aus- 
tralian Investment Trust, Ltd. v. Strand & 
Pitt Street Properties, Ltd. (1932), 48 


Vol. IZ. — Compaoies. Cases 1456a — ^I589a. 

T. L. B. 640. Refd. Humphrey & Denman v, 
Kavanagh (1925), 41 T. L. B. 378. 

1615. Add, Annotation : — ^Refd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 

1552. Add, Annotations: — As to (2) Dlstd. Collins 
V. Associated Greyhounds Bacecourses, [1930] 
1 Ch. 1. As to i4i) Dlstd. Collins v. Associated 
Greyhounds Bacecourses, [1930] 1 Ch. 1. (In 
my view the headnote of the report is in- 
accurate so far as it states what constitutes 
the fourth head, which should read, Where 
the contract is made to the knowledge of the 
co, on the basis of certain representations, & 
it turns out that some of them were material 
& untrue,** per LuxHOOre, J.). 

1553. Add, Annotation : — Refd. Ue MotCalfe (Wil- 
liam) & Sons, Ltd., [1933] Ch. 142. 

1565, Add, Annotation : — Refd. SuDivan v. Con- 
stable (1032), 48 T. L. B. 267. 

1578. Add, Annotation: — As to (1) Refd. Steed- 
man V, Prigidaire Corpn., [1932] W. N. 248. 

1585. Add, Annotations : — Refd. Re Boyal British 
Bank (1859), 3 De G. & J. 387; Western 
Bank of Scotland v, Addie, Addie v. Western 
Bank of Scotland (1867), L. B. 1 Sc. & Div. 145. 

1589a. Statement by agent — That application 

purely formal.] — E., acting as agent of pltf. 
CO., represented to deft, that the po. owned 
valuable rights over certain mines in China, & 
deft, agreed to go to Cb’uxa (Sc investigate & 
make a report upon the properties, & he 
signed an application form for 2,000 £l 
shares upon a representation by E. that the 
application was purely formal, & deft, paid 
£250 on allotment upon a representation by 
B. that the payment was for an option on 


PART in. SECT. 16, SUB-SECT. 2. 

k i. Power to modify rights by hye-law 
— Validity of hye-law — Oompanies Act, 
E, S. C„ 1906 (c. 79).] — Holmestkd v, 
Alberta Paoifio Grain Oo., Ltd, 
(AJta.), [1928] 1 D. L. R, 135 ; [1927] 
3 W, W. R, 707.— CAN. 

PART UL SECT. 17, SUB-SECT. 1.— 
A. (a). 

b 1. .] — Held : persons, vrho, 

Intendinir to become shareholders in a 
proposed oo., had signed & sealed a 
“ subscribers* agreement,** wore not 
shareholders . — Ee Bluebird Corpn., 
Ltd., [1926] 2 D. h, R. 484 ; 68 
0. L. R. 486.— CAN. 

PART III. SECT, 17. SUB-SECT. 1.— 
B. (a) i. 

si. — Where the 

evidence was not conclusive : — Held : 
In the oiroumstanoes A.*s agreement 
for employment stood by Itsmf, & his 
status as a shareholder, which was 
established by what he had done Sc 
omitted to do, was not allected . — Ee 
Buff Pressed Brick Oo* (1924), 56 
O. L. B. 33.— CAN. 

0 1. Balance to be paid on com^ 

mencement of undertaldny by company 
— A. added on the foot of on applica- 
tion for shares the words ; ** This sub- 
scription is given on the understanding 
that I am to be called upon lor the 
balance of the money when building 
operations commence ** >^Beld : this 
stipulation had nothing to do with 
his becoming a shareholder ; Sc failure 
of the CO. to commence building did not 
entitle A. to rescind bis contract. — 
Ee National Stadium, Ltd. (1924), 
65 O. h, R. 199.— CAN. 

f 1 . .] — A- relied, as 

entitling him to rescission, upon the 
non-fumlinent of a oonditlou that a 


bidldlng should bo erected on a certain 
site : — Held : Ills agreement con- 
stituted A. a shareholder in prceaenti, 
& the condition should be treated 
merely as a collateral obligation on the 
part of the co . — Be National Stadium, 
Ltd. (1924), 65 O. L. R. 199.— CAN. 

PART III. SECT. 17, SUB-SECT. 1.— 
D. (b). 

sy. Abrogation, of originaX agreement — 
AscertainTrient of terms of sul^stUvied 
oral aprccTucn^.)— L azier v, McCul- 
lough (1913), 25 W. L. R. 911 ; 14 
D. L. R. 270 ; 6 Alta. L. R. 503.— 
CAN. 


PART III. SECT. 17, SUB-SECT. 1.— E 

d i. jV’of after election to retain 

shares.] — ^McDonald v. Wairakki, 
Ltd., [1924] N. Z. L. R. 201.— N.Z. 


f 1, Lapse of time ,] — ^Where the 

owner of shares held in escrow agreed 
to sell them, & certificates therefor 
wore Issued In the name of the pur- 
chaser & retained by the trustee pend- 
ing fulfilment of the terms of the trust 
agreement, but no demand had yet 
been made upon the purchaser for 
payment : — Held : i9ie fact that there 
was a lapse of about four years without 
any action being taken by the pur- 
chaser displaying any right of owner- 
ship or interest in the shares did not 
show that he had abandoned the con- 
tract of purchase. — D allas & Birkb 
e. Dallas Oil Oo., Ltd.. & Websitir. 
[1930] 2 W. W. R, 301 ; 2 D. L, R. 
788 ; 24 Alta. L. R, 445 ; affd„ [1931] 
S. 0. R. 220 ; 2 D, L. R. 733.— CAN. 


PART UL SECT. 17, SUB-SECT, 1.— F. 

m J. ,j| — ^The ot. has juHs- 

dletlon to decree speoific performance 
of a oontraot with a co. for the por- 
ohase of shares thereof, but the matter 
is one of judicial dlscaction, i,e, eon- 
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tracts for the sale of shares are treated 
on the same principles as to the exercise 
of the ct.’s jurisdiction to decree 
specific performance as are contracts 
relating to land. — ^M oDouoal Sequb 
Exploration Co. of Canada, Ltd. v, 
SoLLOWAY Mills & Co., [1931] 2 
W. W. R. 616.— CAN, 

PART III. SECT. 17, SUB-SECT. 1.— 
G. (a). 

1653 vi. .] — MtLNE e. Durham 

Hosiery Mills, Ltd., [1925] 3 D. L. R. 
725 ; 67 O. L. R. 228.— CAN. 

1563 vU. .] — Pathesoope Union 

of South AamioA, Ltd. v. Malliniok, 
[1927] App. D. 292:— S. AF. 

1563 vUi. .] — Roberts v. Arnott 

Co., [1932] 1 D. L. R. 798.— CAN. 

PART UL SECT. 17, SUB-SECT. 1.— 
G. (b). 

sa. Representation m^ist have inducexl 
contract ,] — Maritime United Farmers 
O-OPERATIVE, IjTD. V. DiCKIE, [1925] 
D, L. R. 377 ; 52 N. B. R. 42.— CAN. 


PART UL SECT. 17, SUB-SECT. 1.— 
G. (c). ' 

1589 ii^ director 

of a CO., without putting UIh Kiguature 
to any written docmnent, made 
fraudulent misrcpreyentatiouM oh to 
the financial position oftlieco., whereby 
pltf. wa' induced to appiy <5^^ PfJ-y 
shares i—TJcld : Lord Teiitcrden s Act 
had no application to the carfc, cY pltf, 
was entitled to recover fj’OTii df5ft. tl^e 
amount paid for tlie shares.- Diamanti 
V, Mabtelj.i, [1923J N. Z. L. 11. 663, 
N.Z. 


t. Bead now ”1688 i.** 
g. Read now ”1588 ii.** 

1688 iil. .] — PETROTTfE 

Sc challenge Heaters, Ltd. v, 
Bodley, No. 400 L. onie.— N,2i. 
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250 shares to be bought by deft., if he so 
desired, on his return from China. The 
shares were allotted to deft, at a meeting at 
which E, was in the chair, but no notice of 
the allotment was sent to deft. Deft, went 
to China & pltf. co. alleged that he returned 
to England without obtaining any informa- 
tion. Deft., on the other hand, alleged that 
E.*s representations were false <fc that the 
mining rights were valueless. In an action 
in wliich pltf. co. in liquidation claimed 
{inter alia) £1,750 for unpaid calls on the 
shares, the trial judge held that as deft, 
intended only to take an option on the shares 
<& had never contracted to take them the 
action failed : — Held : although E. was ah 
agent of pltf. co. to come to an agreement 
with deft., yet by reason of E.’s fraudulent 
use of the application form signed by deft, 
the latter could not be treated as having 
agreed to take the shares, the decision of 
the trial judge must be aMrmed. — Humphrey 
& Denman, Ltd. (In Liquidation) v, 
Kavanagh (1925), il T. L. R. 378, C. A. 

1604. Add, Annotation : — Refd. Re United Citizen’s ’ 
Investment Trust (1931), 101 L. J. Ch. 17. 

1644a. Contract to repay advance after 

allotment.] — Wheeler v, h^iADD (1898), 14 
T. L. U. 302, 440 ; 42 Sol. Jo. 364, C. A. 

1645. Add, Armolatioyi : — Dlstd. Lynde v, Nash, 
[1928] 2 K, B. 93. 

1653. After this case add ; — 

-.] — See^ now, 1929 Act, s. 39 (1). 

1654a. What amounts to,] — In Jan. 1920» 

K. applied, on a form supplied to him by 
Y., for 100 shares in a co. about to be formed 
On Apr. 14, Y. purported to transfer to K. 


100 shares, but the transfer did not specify 
the denoting numbers of the shares com- 
prised therein. At a meeting of the directors 
neld on Apr. 16, a resolution was passed 
purporting to allot all the shares of the co. 
At that date the co. had not issued a 
prospectus or filed a statement in lieu thereof. 
On Apr. 20, the statement in lieu of prospectus 
was filed. At a meeting of the directors 
held on Apr. 30, the transfer from Y. to K. 
came before the board, & a resolution was 
passed approving the transfer & directing 
that a share certificate should be forwarded 
to K. Subsequently K. was registered a 
member of the co. The certificate, dated 
May 26, was sent to, & was accepted by, K. 
On June 8 a bonus, declared at the meeting 
of Apr. 30, was paid to, & was accepted by, 
K. K., as purporting to be the owner of 
the shares, attended a meeting of share- 
holders on Mar, 24, 1921. Subsequently the 
co. went into liquidation, & K., on whose 
shares there was a liability of 10^. per share, 
then denied being a shareholder, contending 
that the allotment of shares to Y. was void 
under 1908 Act, s. 82 : — Held : (1) although 
the allotment to Y. was void, K. was a member 
of the co. at the commencement of the winding 
up, there having been no agreement between 
him & the co. until Apr. 30, when the co. was 
legally in a position to allot shares ; (2) in 
any event, in view of liis subsequent conduct, 
he was estopped from denying that he was a 
member of the co . — Be Burton (James) & 
Sons, Ltd., [1927] 2‘ Oh. 132 ; 96 L. J. Oh. 
457 ; 137,L. T. 564; 71 Sol. Jo. 491. 

1659. Add, Annotation : — As /o (4) Consd. With v. 
O’Planaghn, [1936] Ch. 575. 


PART III. SECT. 17, SUB-SECT. l.~ 
G. <d). 

r i. .1 — Trusts & Guarantee 

Co. V. Smith, 11924] 2 D, L. R, 211 ; 
64 O. L. R. 144 ; 4 C. B. R. 196.— 
CAN. 

r ii. .] — lie National Stadium, 

Ltd. (1924). 66 O. L. R. 199.— 43AN. 

r Hi. .] — If a shareholder desires 

to rescind his contract to take shares 
in a CO., then, in order to make the 
rescission eflCeotlve, he must before 
the commencement of the vrindlng-up 
either have his name removed from 
the register of members, or institute 
appropriate legal proceeding to have 
it removed. Pltf. who bad been 
induoed to take shares under circum- 
stances which entitled him to repudiate 
his contract, duly notified deft, co. 
of his ropudJatiou- Negotiations were 
tJien entered into between pltf. & the 
director of the oo. with reference to the 
mode of repayment to pltf. of the 
mopeys due to him l>y the oo. No 
agreement was, however, arrived at 
between the parties, & after some 
further delay plff . conimenoed an action 
olalmlng, inter alia, an order directing 
the removal of his name from the 
re/^ster. A few days prior to the 
commencement of this action, the 
directors, without any notice to pltf., 
passed an efieotive resolution for the 
voiuntaiT winding up of the co. ; — 
Reid : the claim for the rectification 
of the register was, under the circum- 
stances, too late & must be refused. — 
Flicminu V. JBciapSK Laundry Co., 
11928] N. E. lT R. 698.— N.Z. 

sb. Failure to repudiate before declara- 
tion of insolvency,} — Apart from the 
effect of the commemoement of winding 
up, it is too late for a shareholder in a 
limited oo. to apply for reotiflcatlbn of 
the register of shareholders, on the 


ground of misrepresentation, after 
there has been a definite public declara- 
tion of insolvency, & this is so whether 
the business bos In fact been kept 
open os a going concern or not . — He 
Lucks, ltd., Serpkll’s Cask. [1928] 

V. L. K. 406; 49 A. L. T. 270 ; [1928] 
Argus L. R. 288. — AUS. 

PART in. SECT. 17, SUB-SECT. 2.— A. 

1606 lii. Agreement to subscribe 

for shares when called upon.] — Beard- 
more & Co., Ltd. v, Barry, 11928) 
8. C. 101.— SCOT. 

FART III. SECT, 17, SUB-SECT. 2.— 
B. (a). 

f i. .] — Where a contract to 

purchase shares was entered into by 
one of two partners of a trading firm, 
without authority express or Implied, 
& owing to a clerical error the firm 
was not entered on the resrister of 
members & the name of the other 
partner alone was entered : — Held : 
the latter was never imder any liability 
to the oo. & could uot be made a 
contributory. — Masecar v. McKknzik 
& Son, [1924] 2 1>. L. R, 1242 ; 2 

W. W. R, 521.— GAN; 

PART ni. SECT. 17, SUB-SECT. 2.— 0. 

Whether nominee liable — 

Nominee incapable of contracting.]— 
Petitioner’s father signed her name to 
a stoOk subscription book of a bank, 
p«dd the calls, Sc received the dividend 
cheques, which wore Indorsed by her 
at her father's request, the moneys 
being received by him. The bank was 
put.„Jnto liquidation by winding-up 
proceedings. Sc the order for call against 
contributories was made three months 
before she eame of age. A year after 
the liquidation commenced she took 
proceedings to have her name removed 

16 


from the list of contributories : — Held : 
she was not liable as a contributory, 
& her name must be removed from the 
list . — Re Central Bank & Hooa 
(1890). 19 O. R. 7.— CAN. 


PART III. SECT. 17, SUB-SECT. 3.— A. 

f i, J — Allotment is the accept- 
ance by a CO. of an offer to take shares. 
— Imperial Bank op Canada v, 
Dennis, (19261^ D. L. R. 1C8 ; 69 
0. L. R. 20 • varying, [1926J 3 D, L. R. 
488 ; 67 O. L. K. 203.— CAN. 


PART m. SECT. 17, SUB-SECT. 3.— 
C. (a). 

1654 i. Allotment before statement in 
lieu of prospectus filed.] — Held: In- 
effective to charge persons who had 
signed a ** Bubsorlbers* agreement."— 
He Bluebird Corpn., Ltd., [1926] 
2 D. L. R. 484; 68 O. L. R. 486.— CAN. 

sd. Application before compliance 
wUh Sale of Shares Act — AUotment after 
compliance with Act] — Before a co. had 
obtained the cerlifleate required by 
Sale of Shares Act. Sc before its agent 
for the sale of shares had been licensed 
thereunder, an agent thereof obtained 
an application for shares. The shares 
wore allotted after the certificate Sc 
IJcenoo were issued. Sc the shareholder 
paid several sums on the notes given 
for the shares Sc appointed proxies at 
difi!erent times to vote. The share- 
holder did not know until after a wind- 
ing-up order had been made that the 
Act had not been complied with at 
the time of bis appUoatlon ; — Held : he 
was not entitled to have hie name re- 
moved from the list of contributories. — 
Re Great North Insurance Co,, 
POINTER’S Case, [19261 2 I). L. R. 
778 ; [19261 1 W. W. R. 1X49; 21 
Alta L. H. 326; revsg,, [1025] 1 
W. W. R. 762.— CAN. 



VoL DL — Companies. Oases 1663 — 1794a. 


1668. Add* Annotation : — Generally^ Refd. Shaw 
A; Sons (Salford), Ltd. v* Shaw, [1936] 2 

K. B. 113. 

1664. A dd. Annotation : — Hefd. Shaw A Sons 
(Salford), Ltd. v. Shaw (1935), 163 L. T. 245. 

1668a. Unauthorised issue of allotmeint letters by 
secretary — Estoppel of company.] — Peter- 
BOEOUGH Trust, Ltd. v. Steel Industries 
OP Great Britain, Ltd. (1934), 78 Sol. Jo. 861. 

1681a. .] — In their circular the 

directors asked whether, should there be 
any of the reserved shares remaining undis- 
posed of, each shareholder would say if he 
wished to have any shares in addition to 
those he might receive as his proportional 
shares. They also required payment to be 
made on or before Oct. 1. Applts. answered 
that they did wish to have some additional 
shares. In their reply, dated July 18, the 
directors declared that additional shares 
had been aUotted to them, & that payment 
thereon must be made on a day specified or 
the shares would be forfeited. No notice 
was taken of this communication ; — Held : 
there was no complete contract as to these 
additional shares. — Jackson v, Turquand 
(1869), L. E. 4 H. L. 305 ; 39 L. J. Ch. 11. H. L. 

1746. Add* Annotation : — Refd. Re City Equitable 
Fire Insce., [1925] Cb. 407. 

1771. After this case add : — 

.] — See, now, 1929 Act, s. 41. 

1778. Citation ;~^For 96 L. T. 743 ” read “ 92 

L. T. 743.^’ 

1788a. As to compliance with formalities — 
Authorised affixing of seal.] — South London 
Greyhound Racecourses, Ltd. v* Wake, 
No. 1794a, post* 


1786. Add* Annotation : — ^Refd. South London 
Greyhound Racecourses, Ltd. v* Wake, 
[1931] 1 Oh. 496. 

1794. Add* Annotations : — Apld. Kreditbank Oassel 
G. m. b. H. V* Schenkers, [1927] 1 K, B. 826 ; 
South London Greyhound Racecourses, Ltd. 
V* Wake, [1931] 1 Ch. 496. Consd. Slingsby 
V* District Bank, Ltd. (1931), 47 T. L. R. 587 ; 
Algemeene Bankvereeniging v* Langton 
(1935), 40 Com. Oas. 247. 

1794a. Seal affixed by secretary without authority.] 
— The A. co., of which D. was a director A 
G. was the secretary, being debtors of W. 
who, on Apr. 23, 1928, had issued a writ to 
enforce payment of the debt, procured the 
issue to W. of a certificate No. 528, certifying 
that W. was the registered holder of 2,000 
preferred ordinary shares numbered 40,652 
to 42,651 of ten shillings each fully paid in 
pltf. oo., which certificate, early in May, 
1928, was accepted by W. as security for the 
pa yment of the debt A on the faith of which 
W. abstained from serving the writ upon the 
A. co. until June 18, 1928. D. was also 
managing director A G. was also secretary of 
pltf. co. The certificate bore the seal of 
that co., A was attested by the signatures of 
D. A G. as such director A secretary respec- 
tively. Pltf. co. having refused to recogr^e 
W.*8 title to the shares brought this action 
against W., in which they claimed a declara- 
tion that W. was not entitled to the shares A 
rectification of their register of members. 
By art. 105 of the arts, of assocn. of pltf. co. 
it was provided as follows : “ The seal of the 
CO. shall not be affixed, except by the autho 
rity of a resolution of the board of directors 
A in the presence of at least one director 


PART III. sect. 17, sub-sect. 3.— 
0. (b). 

1666 i. Exercvie of prmers h'U directors 
— ZHrcctars never properly appointed *] — 
An applicant for shares in a co. who 
accepted the shares allotted him, paid 
for them in part, allowed his name to 
appear on the list of shareholders, 
attended both in person & by proxy 
shareholders* meetings & accepted a 
dividend : — Held : to be precluded 
from contending for the first time alter 
a windlng-np order had been made 
that the diroctora who made the allot- 
ment were only de facto not de jure 
directors, & from disputing his status 
as a shareholder . — Re Acmk Pboduots, 
Ltd., Hopps’ Case, {19321 2 W, W. R. 
686 ; 4 D. L. R. 330 ; 40 Man. h. R. 
444.— CAN, 


PART UI. SECT. 17, SUB-SECT. 3.- 
D. (a). 


si. Allotment on terms other than 
those in application *] — Where an allot- 
ment of shares was made on terms 
differing substantially from those con- 
tained in the application : — Held : as 
the allottee so lar from accenting the 
allotment virtually repudiated It, he 
could not be held liable on the ground 
that the shares wore duly allotted to 
him. — Whittle v. Henley, [1924] 
App. D. 138.-~€I,AF. 


sg. Allotment fraud on company — 
Company not- hound to Tepvdiate.]^Iie 
Sun Ray Manufaoturino Co., Ex p, 
Birkett ^ — r- — - 

D. L. 

{19241 
616,-~.<3AN. 


rVAY MANUFACTUKINO UO., tCX p, 

BTT & 8on% Ltd.. {1926] 1 
H 1204 ; 6 0. B. R. 386; affg*, 
1 2 D. L. R. 1055 ; 4 0. B. rI 


sh. NonrfalfUinent of conditions by 
company — Acguie8cence,]~-^A subsciribor 
for stock who has received his stock 
without inquiry as to fulfilment of 
conditions A has acted os a share- 
holder in every way, cannot set up 


breach of condition as a CTound for 
refusing to pay for his ^axes. — He 
IVlANiTounN Quartzite, Ltd., [19331 
4 D. L. R. 132.— CAN. 


PART III. SECT. 17, SUB-SECT. 3.— 
D. (b) i. 

n i. Contract to take treasury 

shares,] — Deft, applied to a Calif omia 
oo. through an agent In Victoria, B.C., 
for shares in the co. He Intended to 
obtain treaeury shares, but the shares 
which he received were shares owned 
by one A. Deft. *8 name was entered, 
to his knowledge, on the co.*8 register 
of shareholders, & he received dividends 
& contributed funds to assist in re- 
habilitating the oo., but it was not 
until after the present action was 
brought that he learned that he had 
not received treasmy shflxee. He 
thereupon immediately repudiated 
ownership. The action was one in 
which creditors of the oo. sought, in 
accordance with the iaw of OalSomla, 
to fix deft, with a liability for Its debts 
proportionato to the amount of his 
shares ; — HsW .* deft, never became a 
shareholder since no contract making 
him such ever came into existence, A 
that his conduct did not estop him from 
denying that he was a shareholder. — 
Ambibioan Seamless Tube Coepn. e. 
aoWAED. [19301 2 W. W. R. 31 ; 3 
D. L. R. 870 ; 42 B. C. R. 561 ; afjd., 
ri9811 1 W. W. R. 809 : 1 D. c:-R. 
878 ; 43 O. L. R. 407. — CAN. 

n ii. .J — Witoomb V. 

Toronto General Trusts Oorpn., 
[1931] 2 W, W. R. 645.-~OAN. 

n iii. .] — An agreement for 

the sale of treasury shares of a oo. Is not 
satisfied by the transfer to the pur- 
chaser of an individual sharehold[er*s 

S ervonal stock. — O lay v* Powell Sc 
o.. Ltd., {19821 S. O. R. 210 ; 1 
D. L. R. 366.— CAN. 

17 


PART in. SECT. 17, SUB-SECT. 3.— 
E. (a). 

1707 V. — An application 

for shares in a oo. is not binding on 
appet. unless & until it has been 
accepted by allotment & notice thereof 
made & given within a reasonable time, 
— Mac’Lean V. RkidRUg, Ltd., [1932] 
1 W. W. R. 223.— -CAN. 


PART III. SECT. 17, SUB-SECT. 3.— 
E. (d). 

1787 i. Receipt by aXloUee immaterial 
— Posting suMdeni. 1 — Ho wson v* Crow 
(Ont.), [19253 1 B. L. R. 496.— CAN. 

PART in. SECT. 17, SUB-SECT. 8.— G. 

g i. Non-compliance with Sale 

of Shares Act, R. S. M., 1913 (c, 1761.] 
— Allotment void, & not merely void- 
able : & whore a purchaser of shares has 
not done anything from which an agree- 
ment to keep & pay for them can be 
implied, he can, even after a wlndlng- 
up order, repudiate the purchase & 
successfully resist being placed on the 
list of contributories, where he only 
became aware, after the wlndlng-up 
order, that the above Act wtm not 
compiied with . — Re Noutit Western 
Trust Co., Re MoAskill r. North 
Western Trust Co., fl920) 3 p. L. Ii, 
612; [1926] S. C. R. 41*2.— can. 

1773 i. Effect of avoidanee—Riuht to 
recover rrumey paid ,] — The right of an 
appot. to have the register of mpinbers 
of a CO. rectified by the removal of his 
name therefrom under an prdor of the 
equity ct. carries with it the 
recover from the co. moneys paid to It 
by appet. In re.^^peet of his contract to 
t4e sbaree, & this is so whether the 
basis of the rescission of the oontroot 
bo fraudulent or innocent mlsrepr©- 
Bontation. — Re AUSTBAIAAN SlatE 
QUA^iES. Ltd. (1930), 47 N. 8. W. 
W. N. 179.— AU8, 
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& the secretary ; & the said one director 
& the secretary shall sign every instrument 
to which the seal shall be so affixed in their 
presence & in favour of any purchaser or 
person hand Me dealing with the co. such 
signature shall be conclusive of the fact that 
the seal has been properly affixed.** The 
following fuither facts were held to have been 
established at the trial : from entries in the 
register of members it appeared that the 
shares in dispute had in Nov. 1927, been 
issued, with other shares, to the English & 
Foreign Investment Trust, Ltd., & that in 
respect of those shares three shillings per 
share were paid up. There was no entry 
showing when that co. ceased to be a member. 
There were entries in the register indicating 
that the 2,000 shares were transferred to W., 
& that W. was entered on the register as a 
member on Apr. 30, 1928, as having acquired 
the shares as fully paid & as having had a 
certificate No. 528 issued to him. There 
was no record of any transfer from the 
English Foreign Investment Trust, Ltd. 
In Apr. 1928, while the register & seal of 
pltf. CO. were under their physical control, 
D. & G. made the entries in the register, 
as director & secretary respectively of pltL 
CO., afilxed the seal of that co. to & signed the 
certificate issued to W., but without any 
authority from pltf. co. fraudulently in 
the interest of the A. co. : — Held : (1) the 
certificate not having in truth been seeded by 
pltf. co.’s authority, was, in the circum- 
stances aforesaid, a forgery & not binding 
upon the co ; (2) W., whose ignorance of 
art. 105 had been proved, was, on that 
account, precluded from relying on that 


article to support the contention that pltf. 
co. was bound in his favour to treat the 
attesting signatures as conclusive evidence of 
the fact that the seal of pltf. co. had been 
properly affixed to the certificate ; (3) as 

affixing the seal was not a matter in which 
normally a single director would have power 
to act without the authority of the board of 
directors, W. was not relieved from the 
obligation to inquire whether the formali- 
ties required by the art. had been complied 
with. — South London Greyhound Race- 
courses, Ltd. V. Wake, [1931] 1 Oh. 490; 
100 L. J. Ch. 100 ; 144 L. T. 607 ; 74 Sol. Jo. 
820. 

1810, Add. Annoiaiion : — Gonsd. Oswald Tillotson, 
Ltd. V. I. R. Oomrs. (1932), 48 T. L. R. 628. 

1814a. ‘‘ Initial share issue ** — Meaning.] — Gas 

Meter Co., Ltd. v. Diaphragm General 
Leather Co., Ltd. (1925), 41 T. L. R. 342. 

1815. Before this case add “ aee^ now, 1929 Act, 
8. 47.’* 

1817. Add. Annotations : — As to (4) Apld. Re 
Wilts & Somerset Farmers, [1928] Ch. 809. 
Generally, Refd, Biddiilph & District Agri- 
cultural Soc. V. Agricultural Wholesale Soc. 
(1920), 95 L. J. Ch. 570. 

1821. Add. Annotations: — As to (1) Consd* Agri- 
cultural Wholesale Soc, v. Biddulph <te Dis- 
trict Agricultural Soc., [1925] Ch. 709. 
Generally, Consd. Australian Investment 
Trust, Ltd. V. Strand Pitt Street Pro- 
perties, Ltd. (1932), 48 T. L. R. 040. Refd. 
Ke Wilts & Somerset Farmers, [1928] Oh. 
809. 


PART III. SECT. 18. SUB-SECT. 3,-~C. 

f i. . 3 — ^ allottee: — 

Ucla : entitled to rely upon the 
cortlflcatoe ehowing the stock given 
him to bo fully paid up, whether in 
fact it was actually paid for or not. — 
fie SuiTLiEs, Ltd., Canadian Credit 
Men's Trust Assoon. v. Caldwell, 
[1026] 1 D. L. K. 824 ; 58 N. R, 
399.— CAN. 

PART III. SECT. 19. 

1812 i. Issue for improper purpose — 
Increase of voting power — Itestralni ,] — 
Whore directors, in exercising their 
powers to issue & allot shares, do so 
in order to get control of the voting 
power, the ct. will declare the Issue & 
allotment Invalid. — Smith & Tatchell 

V. Hanson Tire & Supply Co., Ltd., 

{19271 3 D. L. R. 786 ; [1927] 2 

W. W. R. 529 ; 2] Sask. L. R. 621.— CAN. 

1812 ii. .] — Treasure 

Trove Diamonds, Ltd. v, Hyman, 
11928] App. D. 464.— S. AF, 

PART III. SECT. 20, SUB-SECT. 1.— A. 

I i. Issue for future services to be 

rendered,] — Defta. procured the Incor- 
poration of pltf. co*, &, made an agree- 
ment with the original directors, who 
were merely the nominees of defts., 
that, as consideration lor services 
which they promised to perform, defts. 
should receive practically the whole of 
the common shares of the capital stock 
of pltf. CO. as fully paid shares : — 
Held: the transaction was ultra vires 
of pltf. CO. — Banking Service Oorpn., 
Ltd. Toronto Finance Corpn. Ltd.. 
11928] A. a 838; 97 L. J. P.O. 66; 189 
L T. 149, P. C.— CAN. 

I ii, J — yij^j manager of a 

CO, Incorporated under Ontario Ces. 
Act agreed with the oo. to buy certain 
shares thereof at their par value Sc to 
pay therefor portly by promissory 


notes & partly by serving the co. as its 
manager for the next four years. The 
manager became bkpt. & the co. 
claimed against his estate for the 
amount" or the notes. The trustee 
disallowed the claim & the co. ap- 
pealed ; — Held .* aa the evidence 
showed that the contract was, not 
illusory, but a bond fide transaction, 
the terms of payment were within the 
powers of the co. — Re Gibson Estate, 
Pelican Lake Lumbek Co., Ltd. & 
Traders Trust Oo. (Man.), {19291 4 
D. L. R. 1001 ; 3 W. W. R. 224 ; 11 
C. JB. R. lOO.—CAN. 

1 lii, .] — Auditorium, Ltd. t\ 

Lumsden. {19261 4 D. L. R. 976 ; 69 
O. L. R. 496.— CAN. 

J iv. .J — Signal Hill Oils Co., 

Ltd. V. London Oil Securities, Ltd. 
(Altu.), {19271 3 D. L. R. 984 ; 11927] 
2 W, W. R. 392.— CAN. 

1 V. .] — Waschtsyn V. Kil- 

don AN Ice & Fuel Co. (Man.). {1929] 
4 D. L. R. 665, ajGTd. [1937] 1 W.W. R. 
572. — CAN, 

1 vi. .] — Unless a co. has been 

expressly authorised by statute to 
issue shares at a discount, it is ultra 
vires for it to issue shares as fully paid 
up in consideration of property or 
services where no attention is given to 
the question of the relationship of the 
value of the consideration to the par 
vaine of the shares. — Spooner v. 
Spooner Oils, Ltd., [1930] 1 W. W. R. 
561 ; 2 D. L. R. 634.-~CAN. 

sh. Under Companies Act, 1929, 
8, 47 — Petition to court — Remit to re- 
porter.] — Where a petition Is presented 
to the ot. under Cos, Act, 1929, s. 47, 
for authority to issue shoi'es at a 
discount, the ot. will not dispense with 
a remit to a reporter. — Re Edinburgh 
Sl Dundee Investment Co„ 11930] 
a C. 681.— SCOT. 
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PART m. SECT. 20, SUB-SECT. 1.— B. 

■j. Issue of shares as bonus.] — Held: 
a co. agrooing to issue twenty -one 
preferred shares & seven common 
shares both fully paid, on receipt of 
only the par value of the twenty-one 
preferred shares, was making an agree- 
ment to Issue sharoa at a dlacount, 
which was ultra vires & could not be 
enforced. — Auditorium, Ltd. v. Lums- 
den, 11926) 4 D. L. R. 976 ; 69 O, L. R. 
496.— CAN. 

si. Ci‘editin{/ applicants with com- 
mission.]— The crediting of appets. for 
shares with “ commission " at 25 per 
cent, of the par value may amount to 
sale of shares at a discount & be ultra 
vires the oo. — Re Brooks Steam 
Motors, Ltd., [1934] 2 D. L. R. 648.— 
CAN. 


PART III. SECT. 20, SUB-SECT. 2.— 
C. (b) 1. 

sn. Credit for accommodation 

bills met by shareholder.] — An agreement 
was entered into by a co. with one of 
Itssliareholders to credit moneys which 
he might be called upon to pay in 
respect of accommodation bills entered 
Into by him for the co.'a asslstanoe, 
or which might fall due to him for 
aervioes rendered to the co. against 
his liability for sliares. Although a 
sufficient sum had accumulated under 
these heads to extinguish the share- 
holder's liability on his shares, the co. 
went into liquidation before an actual 
credit had been passed for the amount; 
— Held : the transaction did not 
amount to payment by the shareholder 
of the amount due by him on his shares 
wltldn Oo3. Act, 1908, & the actual 
set-off not having been carried Into 
effect prior to the liquidation, the share- 
holder was precluded by sect. 68 of 
the Act from having his name removed 



Vol. EC.— Companies. Cases 1886— 2174. 


1826. Add* Annotation : — As to (2) Distd. Australian 
Investment Trust, Ltd. v. Strand & Pitt 
Street Properties, Ltd. (1932), 48 T. L. B. 646. 

I860. Add. Annotation : — Distd. Investment Trust 
Oorpn., Ltd. v. Singapore Traction Co., [1935] 
Ch. 615. 

1871. Add. Annotation : — Refd. Tarrant v. Roberts 
(1930), 47 T. L. R. 199. 

1923. Add, Annotation : — Reid. Excess Inscc. v. 
Mathews (1925), 31 Com. Oas. 43. 

1928. Add. Annotat'iofi : — As to {^) Refd. Faber r* 
I. R. Comrs., 1936J 1 All E. R, 617. 

1929. Add. Annoiatio7i : — As to (3) Refd. Oswald 
Tillotson, Ltd. v. I. R, Comrs., [1933] 1 
K. B. 134. 

1934. Add. Annotation : — Refd. Oswald TDiotson, 
Ltd. V. I. R. Comrs., [1933] 1 K. B. 134. 

1935. Add. Annotation : — Consd. Oswald Tillotson, 
Ltd. V. I. R. Comrs. (1932), 48 T. L. R. 628. 

1940. Add. Annotation : — As to (3) Refd. Angos- 
tura Bitters, Ltd. v, Kerr, [1933] A. C. 550. 

1949. Add. Annotation : — Refd. Maritime Electric 
Co. V. General Dairies, Ltd., [1937] A. C. 610. 

1953. Add. Annotation: — As to (1) Consd. Mari- 
time Electric Co. V. General Dairies, Ltd., 
[1937] A. C. 610. 

2026. After this case add the following new sub- 
section : — 

SuB-BECT. 3a. — Under Companies (Consolida- 
tion) Act, 1908, s. 88. 

See case infra. 


2060. Add. Annotation : — Refd. Kreditbank Oassel 
G. m, b. H. V. Schenkers, [1926] 2 K. B. 450. 

2070. Add. Annotation : — Overd. Spencer v. ALsh- 
worth Partington, [1925] 1 K. B. 589. 

2070a. .] — Where the owner of shares in a 

CO. sells them there arises out of the contract 
of sale an implied promise by the purchaser 
to indemnify his vendor against all calls that 
may be made upon him in respect of the 
shares at any future date, whether made 
wliile the purchaser remains entitled to the 
shares or alter he has parted with them to a 
sub-purchaser ; &; it makes no difference in 
that respect that the transfer which the 
vendor delivers to the purchaser in completion 
of his contract is executed in blank. — 
Spencer v. Ashworth Partington & Co., 
[1925] 1 K. B. 589 ; 94 L. J. K. B. 447 ; 132 
L. T. 753, C. A. 

2072. Add. Annotation : — Refd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 689. 

2087a. Sale by transferee to sub-purchaser.] — 
Spencer v. Ashworth Partington &. Co., 
No. 2070a, ante. 

2100. Add. Annotatioii : — A a' to (1) Consd. He 
Darwen A Pearce, Associated Paper Mills v. 
Barnes (1920), 95 L. ,1. Ch. 487. 

2168, Add. Annotation : — As to (3) Refd. He 
Bolton, Ex p. Noi-th British Aurtificial Silk, 
Ltd., [1930] 2 Ch. 48. 

2174. Add. Anyiotaliovs : — Retd, Shuttleworth v. 
Cox (Maidenhead) (1926). 43 T. L. R. 83; 
Batu Pahat Bank, Ltd. v. Tan Keng Tin, 


from the list of coutributories. — 
Harding & Co. r. Hamilton, [1921M 

N. Z. L. H. 338.— N.Z. 


PART III. SECT. 20, SUB-SECT. 2.— 

0. (b) ii, 

1866 i. Ismf^ to director — For services 
rendered — On resnhdion of shareholders 
— Application of surplus assets .] — 
Where there was a surplus available 
for distribution by way of dividend 
araoni? shareholders, & It was open to 
the shareholderB if nnaninjous to deal 
with it as they might think fit: — 
Held : no creditor could object, & 
every shareholder would necessarily 
be estopped by his own conduct, — 
Re Dorenwends, Ltd., [1924] 3 

D. L. U. 118 ; 55 O. L, R. 413.— CAN. 

PART III. SECT. 20, SUB-SECT. 3.— 

B. (a). 

m i. .] — Any bond fide 

tranaoctlon between a co. & a shore- 
holder which, if the oo. brought an 
action Tsgainet him for calls, would 
support a plea of payment, is a, “ pay- 
ment In cash.*’ — Motor Fuels Oorpn. 
Hrrc. (In Liquidation) tJ. Linder 
Brothers (1927), 48 N. L. R. 279.— 
S. AF. 

PART III. SECT. 20, SUB-SECT. 3.— 
B. (b). 

1886 ii. .) — By an agree- 

ment In writing applt. & einotbcr 
agreed to soli & the co. agreed to 
purchase certain land at the price of 
£2,610, which price was to be paid & 
satisfied partly by certain cash instal- 
ments & partly by the issue of fully 
paid shares In the co. Possession of the 
land was to be rfven on payment of filO 
« tbe Issue of four hundred shares : 
transfer was to bo made after payment 
of all Instalments, the last of which, 
under the agreement was not payable 
until Aug. 1928. Possession of the 
land was given & the shores were 
iamied, but no contract was filed at or 
before the issue of the shares : — Held : 
under the agreement the shares were 
not paid or to be paid in cash. — Re 


Goodman Bkotheiw Atn’O Si Service 
C o,, Ltd., Fx p. Rose, 119271 S. A. 
S. K. 571.— AUS. 

St. Adoption of contract with prompter 
— Money placed in Jtis hands by in- 
tendwg shareholders.] — Where a co. on 
comT)letiou of conveyances to it by the 
vendor gave credit to him for moneys 
placed in his hands as promot.er on the 
terms of the co.’s pr()8pcctus by intend- 
ing shareholders & specifically appro- 
priates! by them in payment pro tunio 
fur their shares, registered the shares 
In their names, & at the same time 
obtained credit in respect of the pay- 
ment from the vendor on account of 
the purchase-money : — Held : this was 
a payment in cash to the co. in respect 
ot those shares within New South 
Wales Cos. Act, 1874, s. 57. which Is 
substantially identical with Imperial 
Cos. Act, 1867, 8. 26. — North Sydney 
Investment & Tramway Co. r. 
Higgins. [1899] A. C. 263 : 68 L. J. 

P. C. 42 : 80 L. T. 303 ; 47 W. II. 481 ; 
15 T. L. R. 232 ; 6 Mans. 321, P. C.— 
AUS. 

PART III. SECT. 20, SUB-SECT. 3a. 

si. Filing of contract — Time for 
filiny — Extension of time.] — Where the 
failure to comply with 1908 Act, a. 88, 
was duo to Inadvertenoe & when the 
irregularity was discovered the con- 
tract was reduced to writing but 
more than three years after the i)TOT>er 
date for filing, & the co. prosen teef a 
petition for extension of time : — Held : 
merely to grant relief from the pre- 
scribed penalty would be an InRUfiicient 
remedy, & the time for filing wuis 
extended. — Re Anderson & Munro, 
Ltd-. [3 9241 S. C. 222.— SOOT. 

PART III. SECT. 20, SUB-SECT. 3.— 
C. (0). 

1925 I. Sufjtciency of — Whxiher court 
will inquire into.] — Held : the agree- 
ment not having been set aside, the 
adequacy of the consideration could 
not be inquired Into In a winding-up 
proceeding. — Re Dominion Combing 
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Mills, [1930] S D. L. K. 98 ; 65 

O. L. R. 65 ; 11 C. B. R. 189 ; revsg., 
11 C. B. R. 84 ; affg., 10 C. B. R. 462.— 
CAN. 

PART in. SECT. 21, SUB-SECT. 2. 

2053 i. Must state amount of cadi — <£• 
time d: place of payment.] — Pioneer 
Alkali works, Ltd. tj. Amiruddin 
SHALEBHOy TYBB.TI (1926), I. L. R. 
60 Bom. 461.— IND. 

PART III. SECT. 21. SUB-SECT. 3. 

1 i. .1 — European & North 

American Ry. Co. v. Dunn (1876), 
16 N. ii. R. (3 Pug.) 320.— CAN. 

PART III. SECT. 21, SUB-SECT. 4— 
B. (b). 

2068 iii. .] — The transferor of 

shares in a co. remains liable to the 
CO. for calls due Sc owing at the date 
of transfer, notwithstanding that the 
CO. duly registered such transfer & 
recovoi'cd judgment & issued execution 
in respect of the culls against tbe trans- 
feree. — Motor Sc Cash Orders, Ltd. 
V. O'Maba (1936), 36 S. R. N. S. W\ 
243 ; 53 N. S. W. W. N. 113.— AUS. 


PART III. SECT. 21, SUB-SECT. 6.— 
A. (b). 

ci. Estoppel.] — dominion 

Securities v. Duncan, [1929] N. Z. 

L. R. 65.— N.Z. 


PART in. SECT. 21, SUB-SECT. 7. 

oi, LialjilUy of application d 

allotment money in voluntary wiruiiny 
-fip,] — A CO. in voluntary l/rjuidaLion 
may recover unpaid a]tpIieation N 
aJloLment money from ti former share- 
holder, whose shares have been duly 
forfeited for nou-paymont of tjalJs. — 
Re Auhthalian Giioup & General 
Assurance t.o., Btd. (l.)3..), fe. R. 
N. S. W. 435 ; 49 N. S. W. W. N. 111. 


PART III. SECT. 22, SUB-SECT. 2. 

2174 i. Lwn extended to fully paid 
shares — Valid.] — Where a debt to a 



Cases 8174-8237. 


English and Bmpibe Digest Supplement, 


Ofiflcial ABsignee of Property, [1033] A. C. 
691, 

2179. Add* Annotaiiom : — As (1) Held. Bank of 

N. T, Butterfields. Golinsky, [1926] A. 0. 733 ; 
I. B. Oomrs. xu Crossman, I. B. Oomrs. v. 
Mann, [1937] A. C. 26.^ 

2183a. Lien In respect of debt of trustee — 

Right of trustees to sell shares.] — Pltfs. 
were the trustees of the marriage settlement 
of one of them, who was also a beneficiary 
under the settlement. They claimed damages 
from defts. for breach of an agreement, 
whereby defts. undertook to purchase shares 
in a certain company. The pltf., who was 
a beneficiary under the settlement, was, in 
his individual capacity, indebted to the co. 
& the co. had, under its articles, a lien upon 
shares in respect of the debts of a member. 
In a previous action it had been held that 
whatever equitable interest the co. had in 
these shares under its lien was postponed to 
the interests of the beneficiaries imder the 
settlement, other than the debtor-trustee 
persons claiming under him. Defts. now 
contended that, as the co. would lose its 
lien, which was admittedly good against the 
debtor-trustee & persons claiming under him, 
if the trustees were to sell, the trustees were 
not in a position to sell the shares free from 
encumbrances, & therefore the defts. were not 
bound to carry out their agreement to pur- 
chase ; — Held : the right of the trustees to sell 
the shares in execution of their trust was not 
affected by the co*’s lien against the debtor- 
trustee’s personal interest, & the trustees 
could give an unencumbered title to a pur- 
chaser of the shares, although the co. would 
lose its lion thereby, Defts. were, therefore, 
bound to carry out their agreement to pur- 
chase. — Mathieson r. Gronow (1929), 141 
L. T. 553 ; 45 T. L. B. 604. 

2210a. .] — Pickering v. Appi^eby 

(1720), 1 Com. 354; 92 E, B. 1108. 

Armotaiion: — Eeld. Watson v, Spratley (1854), 10 Exoh. 222. 

2211a. Spanish & Portuguese bonds.] — 

Qu . ; whether Spanish & Portuguese Bonds 
are “ goods, wares, & merchandizes, within 
Stat. frauds, s. 17. — Pawle v. Gunn (1838), 
as reported in 1 Am. 200 ; 6 Scott, 286 ; 7 
L. J. O. P. 206. 

2217. Add* Annokdion : — Consd. Spencer v. Ash- 
worth Partington, [1926] 1 K. B. 689. 

2224a. -- — Dividend before exercise of option to 
purchase — Payment postponed.] — By a con- 
tract made in Apr. 1922, it was a^eed between 
the persons interested therein that a business 


forming part of a testator’s estate should be 
converted into a private co. with a capital 
of £30,000* divided into £20,000 debentures 
bearing interest at 7 per cent. & 10,000 
ordinary shares of £1 each, fully paid, which 
were to be allotted to the trustees of the will. 
One of the trustees, P., was appointed 
manager of the co,, & was given the option, 
so long as he continued to be both trustee 
&; manager, of purchasing the whole of the 
debentures & shares at par Value. In 
June, 1928, the co, declarea a dividend of 
671 per cent, on the ordinary shares for the 
year ending Mar. 31, 1928, to be paid in three 
equal instalments on July 1 & Nov. 1, 1928, 
& Feb. 1, 1929, & the first Instalment was 
paid on July 1, 1928. On July 30, 1928, F. 
exercised his option to purchase the whole 
of the shares & debentures for £30,000. At 
that date there was four months’ interest 
due upon the debentures. The purchase 
was completed on Nov. 5, 1928. On a sum- 
mons being taken out to determine the rights 
of the parties in the unpaid instalments of 
^ the dividend, & the debenture interest, as 
between vendors & purchaser : — Held / (1) the 
four months’ accrued interest on the 
debentures passed to the purchaser ; (2) the 
declaration of the dividend on the shares 
having created a debt to the trustees as the 
then registered shareholders, the post- 
ponement of the payment did not operate 
to deprive them of their rights, &; therefore 
the remaining instalments belonged to them 
& not to the purchaser. — Re Kidner, 
Kidner V* Kidner, [1929] 2 Oh. 121 ; 98 
L. J. Oh. 247 ; 141 L. T. 195. 

2228. Add. Annotation : — Refd. Spencer v. Ash- 
worth Partington (1925), 94 L. J. K. B. 447. 

2228a. Condition for ascertainment of solvency 
of company — Duty of accountant.] — Upon a 
proposed sale of 60,000 shares in a limit(^d 
CO., it was agreed that the sale sliould be 
aubject to an accountant appointed by the 
Xiurchasors being satisfied that the financial 
position ” of tlie vendor co. was “ solvent ” : 
— Held : the agreenicmt meant that the 
accountant iiad to be satisfied as to the 
solvency of the co., his evidence as to what 
he understood to be the meaning of “ sol- 
vent was irrelevant. It was not for the 
ct. to determine the meaning of “ solvent.” — 
Diamantidi V . Grobvenor Securities, Ltd., 
& Guieduall Trust, In^D., [1937] 1 All E. B. 
703 ; 81 Sol. Jo. 236, 0. A. 

2237. Add, Annotation : — Dbtd. Lever Bros., Ltd. 
V. Bell (1930), 47 T. L. B. 47. 


CO. was contracted at a time wlien its 
artiolea imposed a lien on its shares. 
** not folly paid op/' & the debt existed 
when the articles wore amended by 
striking oot the words “ not fully paid 
up ** Hew : that this amendment 
operated, apart from sob-sect. (3) of 
sect, ill of Cos. Ordinance, to create 
on ^eotlve lieu with respect to such 
debt on shares of the debtor fully paid 
op when the debt was oontractod. — 
Batu Fakat Bank, Ltd. v* Tan Kenq 
TIN, (1938] A. G. 691, P. C.— STRAITS 
SETTLEMENTS. 


part ni. SECT. 23* SUB-SECT. 1. 

ag. Personal representative.] — The 
ejOCeot of sects. 61 & 66 of Oos. Act, 
1932 (Man.), is that the personal r© 
presentative of a deceased shareholder 
can sell Sc transfer the latter's shares 
direct to a poroheser without first 


becoming by transmission a shareholder 
in the co., & without making the de- 
claration referred to in sect. 54. — 
Deacon v* Central Manitoba Mineb, 
Ltd., (19341 1 W. W. R. 45.— CAN. 

g i. Affreevwnt hindino-^Oonn* 

pony entitled to refuse to register 
transfer,} — Ontario Jockbt Club, 
Ltd. V. MoBbidb, (192T] A. 0. 910; 
137 L. T. 731, P. O.— CAN. 

m i. ■— — Isolated transaction .] — 
Moroz v* Kildonan Ice & Fuel oo., 
[1930] 1 D. L. R* 138,— CAN. 


PART III. SECT, 23, SUB-SECT. 2.— A. 

p f, — ^ yo comply vHiJir provision to 
imish etc" " " . 

hUUies " 

Bdtlkr 

976 ; 61 O. L. R. 


statement of" company*a Zia- 
oUUit^ **'^Meaning of “ UabiliHea,**}^ 
BdtlkR V* PilHHALL, 119271 4 D. L. R. 
R. 805,— CAN. 
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PART ni. SECT. 23, SUB-SECT. 2.— 
B. 

ap. Sale of Goods Act, R. 8. N* B*, 
1927, 6. 4 (1) — Nat applicMe to %mr- 
chase of shares through stockbroker.]^ 
Bevea V. Johnston & Ward, (1930] 
4 D. L. R. 421 ; affg*, [1030] 1 D. L > K. 
219.— CAN. 


PART III. SECT. 23. SUB-SECT. 2.— 
C. (a). 

0 J, Qfi failure of transferee to 

lake up sho/res,] — Re Companies Act, 
Re British Petroleums* Ltd. (B.C.), 
[19251 1 W. W. R. 236.— 'CAN. 

d 1. RepvMaHon — Laches of 

purchaser's womince,]— N esbitt v. 
MoOaktney (AIU.) (1922). 63 J>* U R. 
93*— CAN. 



VoL EL— Companies. Oases 2244a*-*2299a* 


2244a. Securities deposited tor sale & re-invest« 
ment — Misrepresentation — Right to return of 
securities .] — Be Broad Street Press, Ltd. 
(1933), 77 SoL Jo. 448. 

2250a. Valid tender o£ stock.] — -A. contracts 

with B. for the sale of £200 South*Sea stock, 
for £1,360 to be paid on or before the day 
of shutting the transfer books, in order to 
make the Christinas dividend. The money 
not being paid, A. brought his action upon 
the covenant, & in his declaration alleged, 
that he attended at the South-Sea house, for 
the space of an hour before the shutting of 
the books, & was ready to transfer the stock 
to deft., but that he was not ready to receive 
it. On a demurrer, judgment was given for 
deft., pltf. not having made a sufficient 
tender of the stock. In an action upon a 
contract for the sale of stock, it is necessary 
for pltf. to show, that he had made a leg^ 
tender of the stock before he can claim the 
money ; for his attending at the office upon 
the day, & being ready to transfer, is not 
sufficient. He ought to set out in his declara- 
tion, the manner of transferring stock, & 
the time & place when &; where it is usually 
transferred ; these being matters which the 
ct. cannot judicially take notice of. — Staple- 
ton V. Shelburne (1725), 1 Bro. Pari. Cas. 
215 ; 1 E. R. 523 ; aub nom. WiVEUL v. 
Stapleton, 8 Mod. Hep. 08, H. L. 

Annotation : — Consd. Kuasen d. Ooleby (1736), Hidg. temp. 

H. 154. 

2356a. .] — -OoNYBEAH V. British 

Briquettes, Ltd., No. 25y0a, post 

2263. Add. Annotation : — Refd. Lever Bros., Ltd. 
V. Bell, [1931] 1 K. B. 557. 

2269a. .] — Upon the breach of a con- 

tract for the sale of shares, the proper measure 
of damages is, the difference between the 
contract price & the market price at the time 
of the breach. — Powei.l v, Jessopp (1856), 
18 0. B. 336 ; 139 B. R. 1400. 

2269b. .] — Under a contract tor the sale 

of shares in a co. the measure of damages 
upon a breach by the buyer is the difference 
between the contract price & the market price 
at the date of the breach, with an obligation 
on the part of the seller to mitiga^ the 
damages by getting the best price he can upon 
that date. ' If the seller retains the shares 


after the breach, he cannot recover from the 
buyer any further loss if the market falls, 
nor is h© liable to have the damages reduced 
if the market rises. — J amal v. Moolla 
Dawood. Sons & Oo., [1916] 1 A. O. 175 ; 
85 L. J. P. 0. 29 ; 114 L. T. 1 ; 32 T. L. R. 
79 ; 60 Sol. Jo. 139, P. 0. 

Annotationa HiU u. Showell (1918), 87 L. J. K. B* 

1106 ; Lebeaupin v. Crispin, [19201 2 K. B. 714. 

2274a. — .] — The vendee of shares in a 

projected railway, under a contract to be com- 
pleted at a future day, may recover, as 
damages for the non-delivery the difference 
between the price agreed on & the market 
price of the day on which the sale should 
have been completed ; but he is not entitled 
to damages in respect of a further advance 
of price taking place afterwai’ds at the time 
of the actual issuing of the scrip.— T empest 

V. Kilner (1846), 3 O. B. 249 ; 136 E. R. 

100 . 

2280. Add. Annotatioyi : — ^Refd. Eleetwood-Hes- 
keth p. I. R. Oomrs., [1936] 1 K. B. 351. 

2283a. Appointment of new trustee.] — H obson, 
Houghton & Co., No. 2585a, %)ost. 

2299a. .] — An allottee of shares in a com- 

pletely registered joint stock co. but who has 
not executed the deed of settlement of the 
co. cannot under 7 & 8 Viet. c. 110, s. 26, 
enter into a contract for the sale of his shares. 

W. was the allottee of shares in a completely 
registered joint stock co., but had not 
executed the deed of settlement ; his brother 
T., acting under the authority of a power of 
attorney, desired Messrs. N., stockbrokers, 
to sell these shares, & they entered into 
contracts with purchasers accordingly ; 
before the transfers were registered W, 
became bkpt. the brokers were obliged 
at their own cost to complete tlie contracts 
with the purchasers : — Held : dismissing a 
petition by the brokers claiming to have the 
bkpt.’s shares transferred to them, under the 
teims of 7 & 8 Viet. c. 110, s. 26, the contracts 
were null & void, <fe that the assignees of the 
bkpt. were entitled to the shares as part of 
his estate & effects. — Be Edmond, Ex p. 
Neilbon (1853), 3 De G. M. & G. 566 ; 23 
L. J. Bey. 12 ; 22 L. T. O. S. 190 ; 18 Jur. 
297 ; 2 W. R. 121 ; 43 E. R. 218, L. 0. & 
L. J. ; previoiis proceedings (1860), 15 L. T. 
O. S. 435. 


PART III. SECT. 23, SUB-SECT. 2.— 
0. (d) til. 

8t. Waiver.] — Bou. r. Howard 
(1897), 11 Man. L. R. 677.— CAN. 

PART m. SECT. 23, SUB-SECT. 2.— 
0. (e) i. 

2261 i. Nature of remedy.] — Action by 
seller for purchase price is not an action 
for speoiflo performance, but a common 
law action to enforce a money demand. 
— ^MoTavish V. Lanobsu, [1933] 4 

D. L. R. 609.— CAN. 

Bv. Injunotion^Breach of poolino 

X eement — Covenant not to encum^ 
res.l — R eed v. MoVeioh, [1931] 1 
W. W. R. 257.— CAN. 

PART lU. SECT. 28, SUB-SECT. 2.— 
C. (•) ii. 

ra i. — Oriob V . BabTram 

(1912). 22 O. W. R. 182 ; 8 0. W. N. 
1312 : 3 D. L. R. 868.— CAN, 
m u. — Contract between employer 

employee.]— In an action 

npecitlo performance of a oontraot 
for the repurchase of sharee, in which 


the coutracting parties were employer 
& employee: — ueld : (1) employee 

may prove an agreement on the part 
of the principal shareholder to repur- 
ohaeo on termination of the employ- 
ment ; & (2) employee may also prove 
an agreement by the principal share- 
holder to pay dlVidendH at a minimum 
rate, upon the shares. — M acdonald v. 
SoULls, [1925] 2 D. L. R. 926.— CAN. 

m lii. Sale by vendor to 

third party without notice of prior ayree- 
ment .) — Duff v. Rudolph & Lunen- 
burg Gas Oo., Adams v , Lunenburg 
GAS C3o. (N. S.), [19301 2 D. L. R. 801 ; 
revag., [1929] 4 D. L. R. 818.— CAN. 

2260 i. — Against purchaser .] — 
Franklin v . Bearx>on (N. 8.) (1917), 
65 S. 0. R. 613 ; 89 D. L. R. 176.— CAN. 

2266 I. Loss of right to relief — Laches 
— Right to relief from forfeiture of money 
paid.] — A purchaser who has never in 
fact abandoned or receded from his 
contract, but yet, by reason of laches, 
or otherwise from causes not falling 
witnhi abandonment or reoeealon, h^ 
derived himself of the right to 

21 


spedflo performance is, if the vendor 
refuses to accede to speoiflo per- 
formance, primd fade entitled to relief 
from forfeiture of the money paid 
unless Bomo facts are shown which 
would render this relief Inequitable. 
The jurisdiction to grant this relief is 
not limited to oases where the overdue 
payment has been tendered ; ^ the 
relief granted will not uceessarily be 
the return of the whole aniount of the 
purohase money : the seller is entitled 
to have such damages deduoted as lie 
is proved to have sustained beeauHe of 
the buyer’s default ; »& If ho cun be ho 
fully compensated that is enough to 
lustify the romedy.-MoaDEtL e. 
Jardink (B. O.), i D. L. K. G17. 

3 W. W. K. 95. —CAN. 

PART HI. SECT. 23, SUB-SECT. 2.— 
C. (e) lii. 

2269 i. Measure of damages — Afis- 
represeniation as to liabilities of com* 
vanv .] — SisaoNB v. Habbakd 
[1923] 4 D. L. B. 186, 11923) 3 

W. W. R. 105.— CAN. 



Cases 2299b— 2890a. English and Empire Digest Supplement. 


2299b. .] — Where a transfer of shares is not 

I to the registrar’s office the transferor | 
will be liable to the creditor of the company, 
but not liable to contribute as between him* 
self and the other shareholders. — Re British 
Provident Life & Pike Assurance Co., 
Orpen’s Case (1863), 2 New Uep, 225 ; 

9 Jur. N. S. 616 ; nom. Re British 
Provident Life & Fire Assurance Society, ' 
OrpEn, 32 L. J. Ch. 633 ; 8 L, T. 696 ; 
11 W. R. 741 ; on appeal, 33 L.. J. Oh. 67, 
L. JJ. 

-CODSd. He General Provident Asaoe., Oross'a 
Case (1869), 38 L. J, Ch. 683. 

2382. Add. Annotation: — Retd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 

2332a. ,] — Irving v. South Eastern 

Ry. Co. (1867), 29 L. T. O. 8. 64. 

2343a. .] — Spencer v . Ashworth Parting- 

ton & Oo., No. 2070a, ante. 

2344. Add. Annotation : — Consd. Spencer v. Ash- 
worth Partington, [1926] 1 K. B. 689. 

2344a. Transfer of whole Interest In company — 

Indemnity against “ outstanding liabilities 
— Whether unpaid income tax included.] — 

On the purchase by pltfs. in Aug. 1928, of 
the shares interests of defts. in a co., defts. 
undertook to indemnify pltfs. against all 
outstanding liabilities of co. up to the date 
of the completion of the purchase : — Held : 
the words “ outstanding liabUities ” included 
the pa^pient of the income tax & property 
tax which ultimately became payable by the 
co. in respect of the period from Apr. 6, 1928, 
to the date of the completion of the purchase 
in Aug. 1928. — United Kingdom Adver- 
tising Co., Ltd. v. Whiting (1931), 47 
T. L. R. 420, C. A. 

2344b. As between transferee & other share- 
holders.] — The holders of shares, bought in 
open market, although they may have boon 
fraudulently issued by the directors, cannot 
on that ground claim relief against the other 
shareholders, whatever may be their rights 
(te remedies against the directors. — Be 
Mexican & South American Co., Grise- 
wood & Smith’s Case, De Pass’s Case (1859), 

4 De G. & J. 644 ; 28 L. J. Ch. 769 ; 33 L. T, 
O. S.^22 ; 5 Jur. N. S. 1191 ; 7 W. R. 681 ; 
45 E. R. 211, L. JJ. 

Annotations : — Consd. Re Athen89iim Life Ass(;e. Soc.» 
Chlnuock’H Case (1860), John. 714; Re Phoenix Life 
Aesce., Ex p. Hatton (1862). 31 L. J. Oh. 340 ; Re Dis- 
coverers Finance Gorpn., [1908] 1 Ch, 111. Refd. Re Royal 
British Bank, Mixer’s Cano (1859), 4 Do G, & J. 575 ; 
Re Mexican &: South American Co., Costello’s Case (I860), 

2 De G. F. & ,1, 302 ; Re Eagalr Mwyn Mining Co., 
Alexander’s Cose (1861), 3 L. T, 883; Re Consol^ Insco, 
Assocn., Benham’.s Case (1805), 11 Jur. N. S. .381 : Re 
National & Jh-ovincial Marine Insce., Ex p. Parker (1867), 

2 C^h. App. 685 ; Re Smith, Knight, wostou’s Case (1868), 


L. R. 6 Eq. 238 ; Spaokman v. Evans (1868), 19 L. T. 
151 : Re Asiatic Banking Co., Ex p. Colium (1869), 21 
It. T- 350 ; Re Bank of Hindustaji, China & Japan, Ex p. 
Kintrea (1869). 6 Oh. App. 9,0 ; Re Consols Insce. Assoon., 
Glauville’s Case (1870), L. R. 10 Kq. 479 ; He Smith, 
Knight, Battle’s Case (1870), 39 L. J. Ch. 391 ; Re 
European Bank, Masters’ Case (1871), 7 Oh. App. 292 ; Re 
Groat Wlieal Busy Mining Co., King’s Case (1871), 40 
L. J. Ch. 381 ; R. v. Lambourn Valley Ry. (1888), 22 
Q. B. D. 463 ; Re Discoverers Finance Gorpn., Lindlar’s 
Case, 11910] 1 Oh. 312, 

2347. Add. Annotation : — Refd. Delaveime v. 
Broadhurst, [1931] 1 Ch. 234. 

2389. For the paragraph in the original volume 
substitute the following paragraph : — 

Board equally divided.] — Under an art. 

equivalent to Table A, art. 22, the extrix. of 
a deceased member of a co, had the right to 
be registered as a member, subject to the 
directors’ absolute discretionary right to 
decline such registration. At a board meet- 
ing of the two directors to consider the 
extrix. ’s application for registration, one 
director proposed & the other opposed 
registration. The board being equally 
divided, there being no casting vote, the 
proposal was not carried, & the secretary 
was instructed to wiite to the extrix. ’s solrs. 
accordingly & to return all the documents, 
namely, a transfer by the extrix. to herself 
certificates & registration fee; — Held:, the 
board’s right of declining registration required 
to be actively exercised by a vote of the board 
ad hoc, & the mere failure to pass th(5 proposed 
resolution for registration was not a formal 
active exercise of the right to decline ; the 
extrix.’s absolute right to registration there- 
fore remained intact, & the register must 
be rectified accordingly. — Re Hackney 
Pavilion, Ltd., [1924] 1 Ch. 276 ; 93 

L. J. Ch. 193 ; 130 L. T. 058. 

2390a. Presumption of bona fides.] — By one of the 

articles of a8st)cn. of deft. co. it was provided 
that : “ 'The directors may decline to register 
any transfer of shares made by a member 
who is indebted to Uie co., or in case the 
transferee shall be a person of whom the 
directors do not appi-ove or slmll bo con- 
sidered by them to be objectionable or the 
transfer shall be considered as having been 
made for purposes not conducive to the 
interest of the co. 6c tiie dii'octors shall not be 
bound to specify the grounds upon which the 
registration of any transfer is declined under 
tliis article.” A sliareholder sought to 
transfer a number of his sliares, but the 
directors declined to register the transfer. 
By another article the holder of 1 share and 
1 vote, the holder of 5 shares had 2 votes 6c 
there was an additional vote for every 
additional 10 shares, with the result that by 


PART m. SECT. 23, SUB-SECT. 3.— 
D. (b). 

238111. .]-~Abi)UL V.A11AP, 

etc. V. HAfflAKAIXl ATIBHAI, RTC. 
(1925), I. L. R. 50 Bom. 229.— IND. 

2381 Hi. .1 — ^MoLbod v. 

Braziuak Traction Light & Power 
Co., Ltd., [1927] 2 B. L. R. 875 ; 60 
O. L. R. 253.— -CAN. 

2337 Hi. — — CancelUi’ 

tion of restHctive endorsement by irana^ 
feree.\ -Mathers v. Royal Bank op 
Canada (1913), 29 O. L. R. 141; 4 
O. W. N. 1481.— CAN. 

PART m. SECT. 23. SUB-SECT. 4. 
2344 1. XtOer ae—Transfer aubject to 


understanding aa to aaseta of company — 
Transferee bound.} — Re HobreokeiFs 
Estate. [1926] 1 D. L. R. 655 ; 68 
N. S. R. 378.— CAN. 

eg. Right to transferee to reject or 
return ircinafer .} — A provision of the 
affreement gave the transferee of the 
shares an option or right, on the 
happening of two conditions, to reject 
or return the transfer & to demand 
back the money paid by him, tbo con- 
ditions being the failure of the trans- 
feror to exercise the option given her to 
repurchase the shares & the discovery 
that her title to the shares was de- 
fective :■ — Held : said provision gave 
deft, the transferor, no ri^ts, but 
merely imposed additional ooiigations 
on her. — ^MoRae v. Law. [1936] 2 

22 


W. W. R. 60.— CAN. 

PART ni. SECT. 28. SUB-SECT. 5.— 
B. (a). 

b i. .] — A provision In the charter 

of a CO. incorporated under Ontario 
Cos. Act, that " the shares of the oo. 
shall not be transferred without the 
consent of the board of direotors ” 
i« valid . — Re Phillipa & La Paloma 
Hweets, Ltd. (1921), 60 D. L, R. 577 ; 
51 O. L. II. 126.— CAN. 

PART III. SECT. 23, SUB-SECT. 6.— 
B. (b) ii. 

2373 ii. .}— Rc PHILLIPS & 

La Paloma Sweets, Ltd. (1921), 
66 D. L. R. 577 ; 51 O. L. R. 125.— 

CAN. 
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splitting a holding of sha.res, tlio voting power 
could be increased. It was alleged that the 
directors had systematically rejected transfers 
in order to prevent an increase in the voting 
power of the shareholders, in an action to 
enforce registration of the transfer it was 
sought to adduce evidence that the directors 
had refused registration in accordance witli 
that sj^stematic practice: — Held: (1) cvh 
dencc as to the rejection of transfers on 
previous occasions was inadmissbile, as it 
could not be material to the issue in the 
i:)resent case ; (2) in the absence of evidence 
to the contrary the directors must be taken 
to have acted reasonably & hand fide^ & as 
they were not hound to disclose their reasons, 
tliere was no ground for interfering with their 
exercise of their discretion. — Beruy &; | 
Stewart v, Tottenham Hotspur Footbau. 
^ ATHI.ETIC Co., T.td., [19:h)] 3 All E. R. 554 ; 
53 T. L. R. 100 ; 80 Sol, Jo. 054. 

2408. Add. Annotation: — Refd. Berry v. Totten- 
ham ilotsxjur Football & Atiilotic Co., [1936] 

3 All E. H. 554. 

2409. After this case add : — 

.] — Compare Discovery, Nos. 1705a, 

1705 b, pofit, 

2412. Add. Annotation : — As to (1) Refd. Re 
King’s Settlement, King v. King, [1931] 2 
Ch. 294, 

2419. Add. Annotations : — Apld. Klcinwort, Sons 
& Co. V. Associated Automatic Machine 
Corpn., Ltd. (1934), 151 L. T. 1, H. L. Dlstd. 
P(d/erborougii Trust, Ltd. v. Steel Industries 
of Great Britain, Ltd. (1934), 78 Sol. Jo. 861. 
Refd. De Tchihatchef v. Salerni Coupling, 
Ltd., [J932j 1 Ch. 330. 

2419a. .] — Where in fact the secretary 

of a CO. is permitted to certify transfers, his 
authority in that bchaK only extends to 
acknowledging the receipt of certificates 
wliich are in fact lodged, &, if he certifies a 
transfer when no certhicate has in fact been 
lodged, bis statement in that behalf is not in 
law tlie statement of the co. — Kleinwort, 
Sons & Co. v. Associated Automatic 
Machine Corpn., Ltd. (1934), 151 L. T. 1 ; 
60 T. L. R. 244 ; 78 Sol. Jo. 153 ; 39 Com, 
Cas. 189, H. L. 

Annotation: — Distd. reterborouprh Trust, Ltd. v. Steel Indua- 
trios of Great Britain, J.td. (1934), 78 Sol, Jo. 861. 

2427a. Party registered as executor — Subsequently 
becoming owner — Duiy of company to register 
without formality of transfer.] — ^Pltf. was the 
exor. of a testator who died in 1928 possessed 
of four debentures in the deft. co. He gave 
the residue of his estate to pltf. & to his 
widow in equal shares. Pltf, in due course 
was registered with the co. in his representa- 
tive capacity on production of the probate, 
& on a division of the estate later on he 


claimed to be registered as owner, he having 
accepted the debentures as part of his share. 
The CO. refused Sc required a transfer to be 
executed to himself under condition 4 en- 
dorsed. Pltf. refused to comply <fe com- 
menced this action, claiming a declaration 
that he was entitled to be registered as owner 
without any such formality as required ; — 
Held : in the circumstances, the transfer 
asked by the co. was an idle formality. They 
were bound to register the person entitled, & 
had already registered pltf. in his representa- 
tive capacity & ought now to do so as owner. 
He was entitled to the declaration asked. — 
Edwards v. Ransomes Sc Rapier, Ltd. 
(1930), 143 L. T. 594. 

2452a. Transfer to director of over- 

payments made to vendor by company,]- 

A partnership business was sold to a co. for 
a sum of money which was satisfied by an 
allotment to the vendors of a number of fully 
paid shares in the co. It was subsequently 
discovered that, owing to mistake in the 
valuation, the partners had been overpaid 
by the co., in order to adjust the matter, 
two of them, on behalf of themselves Sc tlieir 
co-vendors, voluntarily transferred to the 
chairman of the board of directors of the co, 
3,000 shares upon trust to use or sell them 
for the benefit of the co. An action was 
comnjencod against the chairman of the 
board of directors Sc the co. in which the 
pltfs. claimed that he held the shares as 
trustee for the individual shareholders Sc in 
which they sought an injunction restraining 
him from voting, at any meeting of the co., 
as the holder of tiie shares: — Held: (1) on 
the evidence, the chairman of the board of 
dixectors held the shares, not for the beneQt 
of the individual shareholders, but for the 
benefit of the co.. Sc that he hold them on 
trust, at his discretion, to sell them ; (2) the 
transfer did not offend against any principle 
laid down by any of the decided cases, Sc that 
the transaction was not made invalid by 
reason of the transfer having been made to 
a nominee on trusts which involved an 
obligation on the trustee to vote in respect 
of the shares as the co. might from time to 
time direct. — Kirby v. Wilkins, [1929] 2 Ch. 
444 ; 142 L. T. 16. 

Annotation : — Refd. J^owo v. Petou Walker (WalTin^?ton) & 
Hobtirt Gain A' Sons, Ltd. (1935), 80 Sul. .)o. 32. 

2456a. Provision of financial assistance by company 
for purchase of own shares — 1929 Act, s. 45 — 
What amounts to.] — Deft., being a director <fc 
manager of pltf. co., who carried on business 
as garage proprietors Sc motor-car dealers, 
entered into a written agreement \vith Hie 
co. in consideration of a cash jiayment to 
resign both positions, covenanting also not 
to carry on or assist in carrying on a similar 


PART III. SECT. 23, SUB-SECT. 8.— 
A. (b). 

2428 ll, .] — An agroement 

for the sale of shares does not imply 
a further agreement to have the trans- 
feree's name registered as the holder. — 
Domingo r. De Souza (1928), I. L. R. 
50 All. 696.—IND. 

t L Claim to registration by 

assignee of insolvent rnemJber. L—The 
arts, of assocn. of a proprietary co. 
provided that the refinilatlona in Table 
A, in the Companies Act should not 
apply, but contained no transmission 


clause providing: for the registration 
as a member of the co. of any person 
becoming entitled to shares in conse- 
quence of the insolvency of a member. 
The directors were given power in 
their discretion to refuse to register the 
transfer of shares to any person they 
should not approve as transferee. On 
the insolvency of one of the members 
the directors declined to register his 
assignee in insolvency os a member in 
respect of the Insolvent's shares. The 
assignee applied to the ct, to order 
rectification of the regrlster of members 
by inserting therein his name as the 
holder of the shares : — Held : the 

23 


application must be refused. — A 
G. Dean Prophiktaky, Ltd. 0 929), 
V. L. K. 140.— A US. 


gd. CeHincate WmTEREAn 

V. Bridgek IIeN'KNOK & Co., 

.3 D. L. U. 408 ; 0 F. L. J. (CJao.) 5.— 

CAN. 
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A. 

2456 i. Loss of right to impeach— 
ransfer acted on by parties company,] 
Wairakwi, Ltd. v. Cleave, 11925] 
. Z. L. R. 624.-~N.Z. 
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business within a certain radius for a period 
of five years. The agreement further pro- 
vided that ho should transfer his shai*e- 
holding in the co. to another dii*ector for 
£250, & this sum was paid to him by a cheque 
drawn on the co.’s account : — Held : 

(1) assuming the agreement to be one between 
employer & employee, the restrictive covenant 
was not rendered invalid as being contrary 
to public policy by reason of the fact that it 
was entered into on the termination of the 
emphjyment instead of at the beginning ; 

(2) if the payment for the shares by co.’s 
cheque was such as to contravene sect. 45 (1) 
of 1929 Act & to render the co. liable to a 
fine under sub-sect. (3), which was not proved, 
the agreement was not thereby rendered 
invalid. — Spink (Bournemouth), Ltd. %\ 
Spink, [1936] Oh. 544 ; [1936] 1 All E. R. 
597 ; 105 L. L Ch. 185 ; 155 L, T. 18 ; 52 
T. L. R. 366 ; 80 Sol. .To. 225. 

2463. Add, Annoiationa : — Hefd. I. R. Comrs. t\ 
Allan (1925), 9 Tax Cas. 234 ; Royal Bxch.ange 
Assce. V. Hope, [1928] Oh. 179. 

2473a. .] — Re Smith, Knight & Co., Hakim’s 

Case (1869), 7 Ch. App. 296, n. 

2475. Add, Annotation : — Apld. Delavenne v. 
Broadhurst, [1931] 1 Ch. 234. 

2523. Add, Annotations : — Dlstd. Re Park Ward» ' 
[1926] Ch. 828. Refd. Lever Bros., Ltd. v, 
Beil, [1931] 1 K. B. 657. 

2578. Add. Annotation : — Refd. Shuttleworth v, 
Gim (Maidenhead) (1926), 43 T. L. R. 83. 

2580. Add, Annotation : — Dbtd. Shuttleworth v, 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 

2585a. Article restricting right of transfer^Con- 
struction.] — Arts. of assocn. restricting transfer 
of shares must be so construed as not un- 
reasonably to prevent shareholders from fairly 
reasonably exercising their powers as 
members of the co. 

Testator appointed his wife, a son, & two 
other persons exore. & trustees of his will, 
whereby he bequeathed his residuary estate 
to the trustees on trust to sell &> convert & 


to hold the proceeds, after the wife’s death, 
upon trust as to one-third thereof for the said 
son, as to the remaining two-thirds for the 
other children of testator alive at testator’s 
death. The residue included shares in the 
co., some in testator’s name, the remainder 
in the name of another as his nominee or as 
trustee for him. The wfil was proved by the 
widow & the son only. They caused these 
shares to be registered in their own names 
without qualification, as the arts, of the co. 
disqualified transferees from receiving notice 
of or voting at meetings. Later they 
appointed an additional trustee of the will^ 
& in order to vest the shares jointly in them 
Sc him, all three executed a transfer. This 
was presented to the co. for registration, but 
registration was refused on the ground that 
the restrictions on transfer imposed by the 
articles applied: — Held: the transfer could 
be justified under the arts . — Re Hobson, 
Houghton & Co., [1929] 1 Ch. 300 ; 98 
L. J. Ch. 140 ; 140 L. T. 496. 

2585 b. Right to transfer to another 

member of company. — Certain shareholders 
in a private co. commenced an action to 
restrain certain members of the co. from 
transferring shares otherwise than in accord- 
ance with the arts, of assocn. The sub- 
stantial question, which came before the ct. 
upon motion, was whether one member was 
entitled, under the articles, to transfer shares 
to another member. The material articles 
were as follows : — 

Art. 5 : “ The directors may in their 
absolute & uncontrolled discretion refuse to 
register any proposed transfer of shares, & 
clause 20 of Table A shall be modified 
accordingly. No shares shall in any circum- 
stances be transferred to any infant, bkpt., 
or person of unsound mind. Save as hereby 
otherwise provided, no share shall be trans- 
ferred to any person who is not a member of 
the co. so long as any member or failing such 
member any person selected by the directors 
is willing to purchase the same at the fair 


PART III. SECT. 23, SUB-SECT. 13. 

—A. 

so. Transfer of shares of director's 
wife,] — Resp, was the holder of shares 
not fiilly paid up In the bkpt. co. 
Her husband was a director of the oo., 
& she had given him a power of attorney 
authorising him to indorse & transfer 
her certifleatea & transact any business 
Mth the co, which she could transact 
in person. Reap, was also a share- 
holder in another oo. of which her 
husband was a director. Under the 
constitution of the bkpt. co. its share- 
holders could not sell or di 8 i) 08 e of their 
Bhari5$ except with the leave of the 
directors evidenced by a resolution 
of the hoard. All the directors of the 
bkpt. CO. except one were indebted to 
It on their shares. At meetings of the 
directors where as a rt^sult of a pre- 
arran^ment each direofcor in turn, 
except the one not Indebted, refrained 
from voting on rwlutions in which 
he was interested, resolutions were 
passed, in pursoahoe of the pre- 
arrangod scheme, which resolutions 
authorised the exchange of resp.^s 
shares In the bkpt. oo. for shares in the 
other co. & the purchase from her by 
the bkpt. 00 . of the shares so received 
by her from the other, co., the purchase- 
price being payable by crediting her 
with full settlement of the ajnount 
owing by her to the bkpt. oo. Slmljar 
resolutions were passed with respect 
to the shares & indebtedness of the 


Indebted directors. Her husband voted 
on the resolutions affecting her ; — 
Beld : apart from the question of the 
validity of the resolutions, the trans- 
action should be set aside on the ground 
that it was a sham & did not fall within 
the cases in which It has been held 
that a bond fkte out-&-out transfer 
of partially paid shares on the eve of 
insolvency of a oo. will b<^ upheld, 
even though made to an Insolvent Sc 
for the purpose of getting rid of the 
liability thereon. — CT lark (U, P.) & 
Co., Ite. Shimmin v. Clark. 11932) 2 
W. W. ll. 370 ; [1933] 3 D. h. R. 702 ; 
46 B. O. R. 355.— OAN. 

PART ni. SECT. 23, SUB-SECT. 14.— 
A. 

2521 i. Contract for sate of shares-^ 
Before prcaentcUion of petition — Whether 
void. ] — A share being a ius in personam, 
the mere fact that liquidation has 
intervened cannot. In the absence of a 
clear agreement to that effect, prevent 
enfoi'oement of a purchase of shares 
ooDoIuded at a piior date, the pur- 
chaser taking the chance of any 
depreciation m market value mean- 
while. — U nion Share Acenoy Liqui- 
dators V. Hatton, [19271 App. D. 


PART ni.'SKCT* 28, SUB-SECT. 15.-v- 
A. (b) 1. 

•a. Bwrefum in name of infant — 
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Whether complete gift of shares to infant,] 
— In 1 920 reap, purchased out of his own 
funds shares in a limited co., & directed 
that the shares should be registered 
in the name of his son who was then 
ten years old. The son attained his 
minority, In Scots law, in Sept. 1923. 
The share certificates were held by 
resp. until July, 192.5, when he de- 
posited them with hJs law agents on 
behalf of the son. Dividend warrants 
were iesuod regularly in the sou’s name. 
Resp., on behalf of the son, claimed 
repayment for the yeai' ended Apr. 5, 
1926, of the tax deducted from the 
dividends on the shares. The Crown 
contended (a) that to make a gift by 
a father to his son effective there 
must bo a delivery either to the donee 
or to some third person for him : 
(b) that as the son was a pupil child at 
the date of the alleged gift he was 
incapable of acting or consenting, & 
that resp., as tutor of the pupil child, 
was the only person who could act for 
him ; (c) that os resp, had done 

nothing beyond taking the title to the 
shares in the son’s name, the shares 
remained under the control Sc at the 
disposal of resp. The claim was 
allowed by the General Comrs. who 
held that the shares had been effectively 
donated to the son Sc were his sole 
property : — Held : an effective donation 
of the shares had been made. — Inland 
Revenue OoMRa. v. Wilson, [1928] S.O. 
(H. L.) 42 ; 13 Tax Cos. 789.— SOOT. 
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alter provided*^^ Art. 0 ; In order to 
aaoertain whether any member or person 
eeleoted as aforesaid is willing to purcnase a 
share the fair value, the person whether a 
member of the co. or not proposing to 
transfer the same, hereinafter called * the 
retiring member,’ shall give notice in writing, 
hereinafter described as a * sale notice,’ to 
the co. that he desires to sell the same, & 
until otherwise determined by the co. in 
general meeting the same shall be offered 
among the holders of ordinary shares in 
proportion as near as may be to their existing 
holdings thereof and any not accepted by 
them shall be offered to such other persons 
as the directors shall determine. Such notice 
shall constitute the co. the agent of the 
retiring member for the sale of such shares 
to any member of the co. or a person selected 
as aforesaid at the fair value. No sale notice 
shall be withdrawn except with the sanction 
of the directors ” : — Held : there was nothing 
in the language of arts. 5 & 6 which gave rise 
to the necessity of implying any restriction 
upon the right of a member of the company 
to transfer shares therein to another member. 
— Delavenne V. Broadhurst, [1931] 1 Oh. 
234 ; 100 L. J. Ch. 112 ; 144 L. T. 342. 

2589a. Finance Act, 1927 (c. 10), s. 

65. — What amounts to ** issue ” of shares] — 

In connection with a scheme for the recon- 
struction of a company a new co. was formed 
to enter into a sale agreement to acquire 
the undertaking of the existing co. The 
consideration for the agreement was to con- 
sist, in addition to the discharge by the new 
CO. of certain liabilities of the old co. of the 
allotment of shares in the new co. to the 
shareholders in the old co. Letters of 
allotment were sent to these shareholders, 
accompanied by a form of renunciation. 
Before the original allottees were registered 
some of them renounced in favour of other 
persons, with the result that of the first 
registered shareholders in the new co, those 
who had been shareholders in the old co. 
held less than 90 per cent, of the shares in 
the new co. The question of the stamp duty 
payable on the sale agreement & other 
documents was submitted for adjudication, 
the co. contending that the sending of the 
letters of allotment constituted an “ issue ” 
of shares to the original allottees, & that the 
conditions of exemption from ad valorem 
duty laid down in the Finance Act, 1927 
(c. 10), s. 66, were complied with. The 
Oomrs, of Inland Revenue decided that ad 
valorem duty was payable ; — Held : the 
allotment letter accompanied by the form 
of renunciation was not an issue of shares, 
but only notice that the allottee was entitled 
to demand that shares should be issued either 
to himself or, if he preferred It, to his nominee 
to be named in the form of renunciation. 
Therefore the Oomrs. were right in claiming 
ad valorem duty. — Oswald Tillotson, Ltd. 
V. Inland Revenue Combs., [1933] 1 K. B. 
134 ; 101 L. J. K. B. 737 ; 147 L. T. 481 ; 
48 T. L. R. 628, 0. A. 

Annotation : — Reid. Re Walker *8 Settlement, Boyal Exchange 
Aaeuranoe r. Walker, [1935] Oh. 667. 
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acquired all the issued ordinary shares of 
the C. Co. for a cash consideration. In 1036, 
it acquired practically all the issued pre- 
ference shares, in consideration of the 
allotment of preference shares of applt. co. 
It was contended that the transfers effecting 
the acquisition of the preference shares in 
1936 were exempt from stamx) duty under 
Finance Act, 1027 (c. 10), s, 55 : — Held : the 
consideration for the acquisition of the 
ordinary slxares was cash, not the allot- 
ment of shares, & it could not be said that 
api)lt. co. had increased its capital with a 
view to the acquisition of 90 per cent, of the 
share capital of the C. Co. The transfers 
were not entitled to the exemption claimed, 
attracted the usual ad valorem conveyance 
duty. — Lever Btu’)s., Ltd. v. Inland Re- 
venue Oomrs.. (1937] 4 All E. K. 227 ; 54 
T. L. R. 67; 81 Sol. Jo. 901. 

2590a. — — .j — Those in control of 

deft. co. were desirous of converting it into 
a private co., A were anxious to prevent 

this being done. With this j>urx) 08 e in view 
pltfs. executed 44 transfers, each being a 
transfer of tive £1 shar(‘s for a stated con- 
sideration of £5. Each transfer was stamped 
1**. (which is the correct duty on a transfer for 
£5), but bore no adjudication stamp. It was 
proved that no consideration money x)assed, 
& that the transfers were not transfers ux>on 
a sale of the shares. The co. refused t-o 
register the transfers for the reason that 
they were not duly stamx)ed : — Held : (1) the 
CO. was justified in refusing to register the 
transfers. The transfers, not being con- 
veyances on sale, must be stamped either as 
voluntary conveyances, in which case hlnance 
(1909-10) Act-, 1910 (c. 8), s. 74 (2), required 
that the stamp duty should be adjudicated, 
or under vSclied. to the Stamp Act, 1891 
(c. 39), as conveyances or transfers of any 
kind not iheroinbefc'U'e described, in which 
case that Act required tliem to >)e stamped 
10s. ; (2) following Maynard v. Confiolidated 
Kent Collieries Corpn.. [1903] 2 K. B. 121 ; 
9 Digest 370, 3250, the duectors, in con- 
sidering whether tlie transfer was duly 
stamped, were entitled to go behind tlie 
consideration stated in the transfer. — CV) ny- 
BEAR V, British Briquettes, Ltd., [1927 J 
4 All E. R. 191 ; 81 Sol. Jo. 943. 

2608. Add. Annotation : — Refd. Re Oooi)er (Euth- 
bert) & Sons, Ltd., [1937] Ch. 392. 

2637. Add. Annotation : — Refd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 689. 

2646. Add. Annotation : — Refd. Ellis Trustee v. 
Dixon- Johnson, {1924] 2 Oh. 461. 


2658. Add. Annotation : — Refd. Weld v. Petre, 
[1929] 1 Oh. 33. 

2667a. What amounts to sale.]— Stock 

transferred as a security for a floating balance, 
& under an agreement to continue it trans- 
ferred & re-tran8ferr:jd by & to the creditor 
by way of loan : — Held : 

Dennison (1797), 3 Ves. 552 ; 30 E. B. llo2, 

Annotation : — Apld. Lanf?ton v. Waite (1868), L. R. 6 Eq, 
105. 


PART IIL SECT. 24, SUB-SECT. 6. 
2645 L Whether gift complete .} — 


Gifts of shares i — H^d t not comi lete 
Ontil at least the transfers were handed 
to, the respeotive transferees. — Oom- 
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2660* Add, Annotation : — Refd. Ellis Trustee v, 
Dixon- Johnson, [1924] 2 Oh. 451. 

2689a. Whether mortgagee bound to obtain 

best price.] — Semhle : a mtgee. of shares is not 
bound to watch the market so as to sell them 
at the highest price ; & he does not by failing 
to sell at the most favourable opportunity 
lose his right to prove against the estate of 
the mtgor. — Re McMubdo, Penfield v, 
McMurdo, [1902] 2 Ch. 684 ; 71 L. J. Oh. 
691 ; 86 L. T. 814 ; 50 W. R. 644, 0. A. 

2694. Add, Annotation: — Apld. Weld v, Petre, 
[1929] 1 Cb. 33. 

2703a. No lien conferred by articles of associa- 

tion.] — Bye-laws of applt. bank, made under 
its Act of incorporation, provided : (44.) 

“ the directors may decline to register any 
transfer of a share made by a shareholder 
who is indebted to the bank ’’ ; (57.) “ the 
directors may deduct from the dividends 
payable to any shareholder all sums of money 
due by him to the bank on account of calls 
or otherwise.” In Nov. 1924, the registered 
holder of two shares tissigned them in writing 
to resp. as security for money due ; he 
executed no transfer but deposited the share 
certilicate with resp. In May 1925, the bank, 
which had no notice of the assignment, 
obtained judgment against the shareholder 
for money due from him, & seized the shares 
in execution. There was no evidence that the 
shareholder’s liability to the bank existed 
at the date of the assignment : — Held : the 
bye-laws gave the bank no lien on the shares 
for the debt to them, & resp. was entitled 
under the assignment to a charge in priority 
to the bank’s rights under the execution. — 
Bank op N. T. Butterfield & Son, Ltd. v, 
OOLINSKY, [1926] A. 0. 733; 95 L, J. P. O. 
102; 135 L. T. 584, P. C. 

2705. Add, Annotation : — Consd. Kirby v. WUkins, 
[1929] 2 Ch. 444. 

2706. Add, Annotation : — As (1) Dlstd. Kirby v, 

Wilkins, [1929] 2 Ch. 444. 

2707. Add, Annotation : — Consd. Kirby v, Wilkins* 
[1929] 2 Ch. 444. 

2715. Add. Annotation : — Expld. Kirby v. Wilkins, 
[1929J 2 Ch. 444. 

2769. Add. Annotation: — Dlstd. Re Burradon & 
Coxlodge Coal Co., Martin’s Bank v. The Co. 
(1930), 23 B. W. C. C. 7. 

2793. Add. Annotation: — Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 ].. J. Oh. 487. 

2798a. For what amount — Shares reissued.] — 

{11 Where a co. in pursuance of its arts, of 
assocn. has forfeited shares for non-payment 
of moneys due on allotment & calls, the 
arts, provide that notwithstanding forfeiture 
the ex-shareholder shall be liable to pay all 
calls or other money owing upon the shares at 
the time of the forfeiture, & the shares are 
subsequently sold & reallotted to other 
persons with the result of a loss to the co., 
the co. on the subsequent bpkey. of the ex- 
shareholder is only entitled to prove for the 


ax;tual loss suffered, that is the difference 
between the amount received on the reallot- 
ment of the forfeited shares <fc the amount 
due at the date of the forfeiture. 

(2) Any payment of the uncalled capital 
by the new allottee.s must enure for the benefit 
of the original allottee who has forfeited the 
shares & release him pro tanto in respect of 
the damages for which his breach of contract 
in failing to pay the calls rendered him liable. 
— Re Bolton, Ex p. North British Arti- 
ficial Silk, Ltd., [1930] 2 Ch. 48 ; 99 

L. J. Oh. 209 ; 143 L. T. 425 ; [1929] B. & 
O. R. 141. 

2799. Add. Annotation : — Refd. Re Darwen & 
Pearce, Associated Paper Mills v, Barnes 
(1920), 95 I.. .1. Oh. 487. 

2820a. .] — Re Bolton, Ex p. North 

British Artificial Silk, Ltd., No. 2798a, 
ante. 

2821. Add, Annotation : — Consd. Re Bolton, Ex p. 
North British Artificial Silk, Ltd., [1930] 2 
Ch. 48. 

2822. Add. Annotation : — Apld. Re Bolton, Ex p> 
North British Artificial Silk, Ltd., [1930] 2 
Ch. 48. 

2823. After this case add : — 

.1 — See, 7\ow, Companies Act, 1929 (c. 23), 

8. 142. 

2833a. Appointment by majority — Validity.] — 

The rule of.corpn. law that when a duty is 
delegated to a body of persons those i)ersons 
can act at a meeting does not apply to the 
case of arts, of assocn. of cos. incorporated 
under Cos. Act. 

By Art. 90 a of the arts, of assocn. of a co. 
it was provided as follows : ” the governing 
directors shall have power from time to 
time & at any time to appoint & remove at 
will additional directors & to define limit 
their pc)wei*s & duties provided tliat the total 
number of directors shall not exceed the 
prescribed maximum. Any director so ap- 
pointed shall retire from office at the next 
general meeting, but shall be eligible for re- 
election subject to the approval of the 
governing directors. In all quest urns arising 
the opinion of the governing director or 
directors shall prevail.” Two out of the three 
governing directors of the co. having, against 
the will of the third, by a resolution purported 
to appoint additional directors : — Held : on 
the construction of Art. 90 a, the power’s 
conferred on the governing directors by that 
article were to be exercised by all of them, 
& the resolution was, therefore, invalid. — 
Perro'et & Perrott, Ltd. v, Stephenson, 
[1934] Ch. 171 ; 103 L. J. Ch. 47 ; 150 L, T. 
189 ; 50 T. L. R. 44 ; 77 Sol. Jo. 816. 

2839. Add. Annotations : Worcester Oor- 

setry, Ltd. v. Witting, [1936] Ch. 640; Refd. 
Re Jones (R. E.), Ltd. (1933), 50 T. L. R. 31. 

2840. Add. Annotation : — As to (2) Apld. Wor- 
cester Corsetry, Ltd. v. Witting, [1936] Ch. 
640. 

2841a. .] — The arts, of a co. provided (art. 

12) : “ Until otherwise determined by a 


PART III. SECT, 26, SUB-SECT. l.—A. 

sa. Surrender for cancellation — 
Failure of company to oboerve terms — 
Whether enforceabtk by injunction .} — 
McDouqalb V . Wilson, [19331 3 
D. L. R. Ul.—CAN. 


PART III. SECT. 28, SUB-SECT. l.—C. 

Bb. Fraudulent cancellalimi by com- 
pany — Bar to action — Locto.J— P at- 
TEBSON V. VULOAN IKON WOKK8. LTI>. 

(B. C.), [1929] 4 D. L. R. 608 ; on 
tl, U930J 1 W. W. R. 640: 2 

R. 961 ; 42 B. O. R. 300.-~OAN. 
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PART 111. SECT. 27, SUB-SECT. 6.— A. 

m i. Plea of limitation .] — Habib 

HouJi V . Standard Alitminium & 
Brass Works, hrD . (192.5), I. L. R. 
49 Bom. 715.— IND. 



general meeting the number of directors shall 
not be less than two nor more than seven.” 
The arts, also adopted arts. 83 & 85 of 
Table A, 1908 Act : — Held : the power of 
appointing additional directors had not been 
delegated to the directors so as to exclude 
the inherent power of the co. in general 
meeting to apjjoint directors. — Worcester 
CoRSETRY, Ltd. v. Witting (1932), [1030] Ch. 
010 ; 105 L. 3. Ch. 385, C. A. 

2844. Add. Annotation: — Refd. Re Jones (R. E.), 
Ltd. (1933), 50 T. L. R. 31. 

2850. Add Citation : — 13 Mans. 316. 

2854. Add. Annotation : — Refd. Neuschild v. 
British Equatorial Oil Co., [1925] Ch. 346. 

2856. Add. Annotation : — to (3) Refd. Kerr v. 
Marine Products (1928), 44 T. L. R. 292. 

2879a. .] — (1) A private co. was governed 

partly by special ails. & partly by Table A. 
Table A, aiL 70, fixed the qualification of a 
director as the holding of at least one 
share.” Special art. 20 empowered the 
directors to appoint any other ** qualified 
person ” either to fill a casual vacancy or as 
an addition to the board. At a full board 
meeting on Saturday, Nov. 14, transfers of 
shares to two outsiders were duly passed for 
registration, after which the transferees were 
foi*thwith elected dii’ectors. The transfers 
were registered on the following Monday : — 
Held : though before their appointment the 
transferees had acquired an absolute right 
to registration, they were not “ qualified 
persons ” before actual registration, A their 
appointment as directors was invalid. 

(2) A director was due to retire by rota- 
tion at the annual general meeting on 
Wednesday, Nov. 11, & part of the business 
of which notice was given was the election 
of a director in his jilace. Tlie retiring 
director’s re-election was moved at the 
meeting, but the matter, though discussed, 
was not finally dealt with, <fe the meeting was 
adjourned successively to Thursday, Nov. 12, 
Saturday, Nov. 14, & Tuesday, Nov. 17. 
At tlie last adjournment the original motion 
for the retiring director’s re-election was put 
& lost, & another shareholder was proposed 
& elected in his place : — Held : as the 
adjourned meeting was merely a continuation 
of the original meeting ab which the question 
of the retiring director's re-election or re- 
placement was considered, the proceedings 
were in order, & Table A, art. 82, had no 
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application. (3) Semble : Table A, art. 82, 
only applies to a case where the retirement 
of a director by rotation & the necessity for 
his re-election or replacement is entirely lost 
sight of at the annual meeting. — SPENCER v. 
Kennedy, [1920] Ch. 125 ; 95 L. J. Oh. 240 ; 
134 L. T. .591. 

Annatation : — Aa to (3) Dbtd. Holt v. Catterall (1931), 47 
T. li. 11. 332. (I am not satisfied that Mr. Justice 
Astbury, by Ills remarks atp. 135, meant to say anything 
of tho kind, per Maugham, J.) 

2889. Annotaiiofis : — For “Howard v. Sadler, 
[1895] 1 Q. B. 1 ” read “ Howard v. Sadler, 
[1893] 1 Q. B. 1. 

2895a. Transfers of shares passed before election- 
Transfers not registered until after election.] — 

Spencer v. Kennedy, No. 2879ii, ante. 

2905. Add the following paragraph : — 

(3) As to the shares taken for attendance 
fees, I am also of opinion that applts. are not 
liable to contribute in respect of those shares. 
They were taken, as it seems to me, 
improperly token, as paid-up shares, but the 
same principles which apply to the 100 
shares apply, as I think, to these shares also 
(Turner, 1>.J.). 

2922. Add. Annoiatloyis : — Refd. Biddulph & res- 
trict Agricultural Soc. v. Agi’icultural Whole- 
sale Hoc. (1920), 95 L. 3. C’li. .570 ; Re Farrer 
(T. N.), Ltd.. [1937] CIj. :’>r)2. 

2944. Add. Anyioiations : — Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853; Re Etic, 
[1928] Ch. 801. 

2965a. Remuneration not authorised by general 
meeting.] — Pltf. was a director of deft, co., 
which had adopted Table A with some modi- 
fications, at a meeting of tho boai*d a service 
agreement was approved, signed, & sealed 
appointing pltf. “ overseas director ” at a 
salary of £1,800 a year. Pltf. proceeded over- 
seas & performed his duties under the 
agreement till differences arose he resigned. 
In an action by pltf. for salary due under the 
agi'oement : — Held : the agreement was ultra 
vires the board, & since pltf.’s remuneration 
had never been determined by the co.* in 
general meeting, as required by Table A, 
art. 60, he could not recover, but must i‘epay 
to the co. on their counterclaim the money 
paid to him under the agreement. — Kerr v. 
Marine Products, Ltd. (1928), 44 T. L. R. 292. 

2972. Add. Annotations : — Refd. Bell v. Lever 
Bros., Ltd. (1931), 146 li. T. 268 ; Henry v. 


PART III. SECT. 28, SUB-SECT. 1.— C. 

q i. Omission of bye-law autivoris- 

ing aUeraiion in nu7iiber.] — McKenna 

V. Spooner Oils, Ltd., (1934] 1 

W. W. R. 255.— CAN. 

PART III. SECT. 28, SUB-SECT, t.— D. 

0 . Add “ varied^ 38 O. L. R. 414 ; 
33 D. L. R. 487.” 

PART in. SECT. 28, SUB-SECT. 2.— A. 
a. Add “ varied, 9 A. R. 620.” 

PART III. SECT. 28, SUB-SECT. 2.— B. 

8d. Shares not rcmiired to be held in 
own right — Bow far beneficial ownership 
necessary — Effect of bankruptcy.] — An 
insolvent, who Is registered as a member 
of a CO. in I'ospoct of shares therein, is 
the holder of tho shares & is the person 
who must be taken to be referred to In 
an agreement or an art. which declares 
the tenure of the managing director 
te depend on his being the ” holder 


of shares,” In this ro8i>eot thort^ is 
a distinction between the words 
” holder ” & ” holder in Ids own riglit.” 
— Be Camberwell, Motors Pty., 

(19201 V. L. li. 539 ; [1926] Argus L. Tl. 
421.— AUS. 

PART III. SECT. 28, SUB-SECT. 3.— A. 

2968 ii. Director acting as 

secretary -treasurer.] — Held: Cos. Act. 
R. S. A., 1922 (c. 1.56). Table A, art. 54, 
did not deal with the remuneration of 
a secretary "treasurer, performed by 
one who was also a director. — Ander- 
son V. Herbert Paint 8c Varnish 
Co., Ltd. (Alta.). [1927] 3 W. W. K. 
809*— CAN. 

2958 iii, QraiuUv~-^\d by 

way ,pf remuneration for services .] — 
Bye-laws passed by the directors of 
deft. CO,. & said to have been confirmed 
by the shareholders at a spociuJ genernl 
meeting, providing for the transfer by 
deft. CO. to the tmee individual defts. 
of shares in another co. as remuneration 

27 


for past aervioea as dlreciors & officers, 
were attacked in this action by share- 
holders in deft. co. : — TJeJd : there wfis 
no agreement binding on deft. co. to 
pay for tho servlcoH rendered by tho 
co*deftH. & the payments |jrovi<.lc<l for 
in the bye-laws must be treated as 
gratuities. — Lumbers v. JBettz, 1191,)] 
1 D. L. 11. 51 ; 63 O. L. K. 190 .— CAN. 

PART III. SECT. 28, SUB-SECT. 3.— 
B. (a). 

0 i. Services reguiring expert 
lechnicu. Icnoviedge. i*- Wbore the ser- 
vices of a director did not ^*‘9 
tho scope of tho orrlinary thdies 

of director, but wore of h biglily 
teohnle«l ebaraeter, & tlie cort- 

(iuct of t be buainoHH renuired export ec 
tiKdinical knowledge which it was not 
(‘asy to obtam : — Held : he was en- 
titled to a reasonable remuneration for 
such services. — Duboht ij. Home- 
Mixed FEUTiLiZKRa, Ltd., (19241 4 
D. L. K. 241 ; 61 N. B. R. 367.— UAN 
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Foster (Arthtir), Henry v, Foster (Joseph), 
Hunter v. Dewhurst (1931), 145 L. T. 226. 

2973. Add. Annotation: — Aa to (2) Held. Henry 
V. Foster (Arthur), Henry v, Foster (Joseph), 
Hunter v. Dewhurst (1931), 146 U T. 226. 

2977. Add. Annotation : — ^Refd. Cotter v. National 
Union of Seamen, [1929] 2 Oh. 58. 

2988a. Remuneration dependent upon determina- 
tion of proportions by directors.] — Knight 
V. World Barter & Trading Co., Ltd. 
(1936). 79 Sol. Jo. 214, O. A. 

2996. Add. Annotaiion : — Refd. Re Farrer (T. N.), 
Ltd., [1937] Ch. 352. 

3005. Add. Annotations : — Generally ^ Refd. Knight 
V. World Barter & Trading Co. (1934), 78 
Sol. Jo. 840 ; lie Porter (William) &> Co., 
[1937] 2 All E. ll. 361. 

3014. Add. Annotation : — DIstd. Williams v. 

Barton, [1927] 2 Oh. 9. 

3022. Add. Annotation : — Refd. lie Porter (Wil- 
liam) & Co., [1937] 2 All E. il. 3(51. 

3025a. Company thereby induced to carry 

on business.] — ¥. was the governing director 
of a limited co. In Feb. 1934. at F.’s sug- 
gestion, a resolution was passed by the 
directors that no hies should be paid to the 
directors from Oct. 1, 1933, until it should be 
resolved otherwise. A minute of this resolu- 
tion was read <fe confirmed on May 7, 1934, 
A; it w^as acted upon by the co. F. having 
subsequently become bkpt., the co. having 
passed a resolution that it be voluntarily 
wound up, the tmstci? in F.’s bkpcy. sought 
to prove in the liquidation for F.’s fees as a 
director subsequent to Oct. 1, 1933 : — Held : 
the resolution was not a mere act of bene- 


volence on the part of the directors, but was 
intended to induce the co, to carry on its 
business, & the co. having carried on its 
business in reliance on the resolution, no 
claim could now be made by a director in 
respect of his fees subsequent to Oct. 1, 1933. 
— Re Porter (William) &; Oo., Ltd., [1937] 
2 All E. R. 361. 

3038. Add. Annotation: — Consd. British America 
Nickel Oorpn. v. O’Brien, [1927] A. 0. 369. 

3055a. Tranler to director of overpayments 

made to vendor by company — Discretionary 
trust for sale.] — Kirby v. Wilkins, No. 2452a, 
ante. 

3059. Add. Annotation ; — Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

S059a. .] — (1) The manner in which the 

work of a co. is to be distributed between the 
board of directors & the state is a business 
matter to be decided on business lines. The 
larger the business carried on by the co. 
the more numerous the more important the 
matters that must of necessity be left to the 
managers, the accountants, & the rest of the 
staff. 

(2) In ascertaining the duties of a director 
of a co., it is necessary to consider the nature 
of the co.’s business & the manner in which 
the work of the co. is, reasonably in the 
circumstances & consistently with the arts, 
of assocn., distributed between the directors 
&; the other ofi6cials of the co. 

(3) In discharging those duties, a director 
(a) must act honestly, & (b) must exercise 
such degree of skill & diligence as would 
amount to the reasonable care which 
ordinary man might be expected to take, in 
the circumstances, on his own behalf. But, 


PART III. SECT. 28, SUB-SECT. 3.— 
B. (d). 

1 1, .1 — Two of the directors 

of an Alberta oo. who, at the time in 
question, owned in the aggregate all 
but 40 of its 1,000 Issued shares, & 
who managed its business vlrtu^y 
as a partnership, agreed to, & did, pay 
themselves a bonus, in cash & In shares 
owned by the co., as extra remuneration 
for their servioes. Under the arts, of 
assocn. the bonuses in question could 
have been authorised by the directors 
of the oo. The only remaining 
director on learning of the arrangement 
approved of it ; & it appeared that all 
the shareholders had been willing that 
all the busineSP of the co. should be 
oarrled on by said two dh*eoU>r8 without 
consultation with the shareholders. 
The payment of the bonusos was not, 
however, authorised at a directors* 
meeting or by a resolution signed by 
the directors ; nor was any share- 
holders* meeting held to pass oo it, & 
It was not proven that both of the two 
remaining shareholders otJier than the 
directors had Individually assented 
thereto . Subsequently under an agree- 
ment to which the co. was a party, 
deft. 0., one of said two directors, 
eold bis shares to the other at an agreed 
valuation based on the assumption 
that the bonuses had been legally paid. 
In an action by the oo. to compel the 
return of the shares received by C. 
as such bonus or for damages fn lieu 
thereof x-^Held : in the absence of a 
directors’ meeting or resolution signed 
by the directors, the payment of the 
bonuses was invalid, Bl the co, was 
entitled to judgment. — Ghat dt Farr. 
Ltd. v. Oarliub:, [193X1 2 W. W. H* 
526 ; 8 D. L. K. 785 ; C1932J 1 

D. L. R. 391.— can. 


PART HI. SECT. 28, SUB-SECT. 3.~C, 
3019 I. Add ** varied, [19021 A. O. 83.” 
am. Increafie of lioMlitiee — Mprtgaoc 
— Fraud on creditors — UUra vires .] — 
Plain. Ltd. (Trubtkb) v. Kenlkt 
& Royal Trust Co.. [19311 1 D. L, R. 
468 : 66 O. L. R. 179: affd.. [19311 
2 D. L. n. 801 : O, R. 75 ; 12 C. B. R. 
492.— CAN. 

PART III. SECT. 28. SUB-SEOT. 4.— A. 

3028 i. Right to act as director — Attend- 
ance of meetings — Conviction for criminal 
offence.y—BoAK v. Woods, [1926} 1 
D. L, R. 1186 ; 36 B. O. R. 46C.— CAN. 

8029 i. Right to act as director — Right 
to injunction.] — An injunction may be 
granted on the application of a director 
restraining pltf.’s oo -directors from 
wrongfully excluding him from act- 
ing aa a director. — S arat Ohandba 
Chakravartt V. TaRah Ohandba 
Chattbrjbb (1924), I. L. R. 51 Calc. 
916,— IND. 


ART UI. SECT. 28, SUB-SECT. 4.— B. 

3039 li, .1— 'IL. in his lifetime, 

while acting in the capacity of managing 
director or a Joint stock co., used 
moneys of the oo. in commercial 
adventures Sc other investments for 
his personal gain & profit. After R.’s 
death his exors. paid back to the oo. 
the principal money so used, but 
declined to account for the profits 
which R. had derived from the use 
thereof; — as R. was to be 
regarded aa a trustee of the co.’s 
moneys, his executors were liable to 
the CO. in resi^eot of such profits, which, 
or the eqrUyalent interest, must be 
paid over to the co. — Eooebs Haxu>* 
warB Co. V. Boukrs (P. E, I.) (1918), 

28 


12 E. L. R. 493 ; 10 D. L. R, 

541.— CAN. 

3039 lii. Shares acouired in new 

company by shareholder director — Paid 
for out of assets of old company in 
Ziiruidafum.}— C handler & Massky v. 
Irish (1911), 20 O. W. R. 649 ; 3 
O. W. N. 383 ; 25 O. L. R. 211.— CAN. 


, - _ . who 

was a director Sc vice-president of deft, 
oo., acted as its solr., although not 
formaJiy appointed as such, In a great 
number of matters. Sc was consulted, 
& his advloe sought, by his co-directors 
Sc the officers of the oo. His co- 
direotors were aware of his so acting, 
& be was paid substantial amounts on 
account of the legal services rendered 
from time to time. He sued on an 
account for legal servioos rendered : — 
Reid : he could not recover ; his 
porition as director of the co. Inoapaol- 
bated him from engaging as Its solr.— 
Cape Breton Cold storage Co., 
Ltd. V. RowDiNOfl [1929] 3 D. L. R. 
577 ; S. C. R. 605; revg.. [1929)^2 
D. L, R. 619 ; 60 N. S. R. 460,— CAN. 

3066 i, Benefits of ctyniract 

diverted to dtrecfors.J-^ONSOLiDATBD 
Coal Co., Ltd. v. Bio Chief Wood- 
yard, Ltd. & MaoEarlanb, [19843 
2 W. W. R. 438 ; 3 D. L. R. 668 ; 
48 B. 0, R. 241.— CAN. 


PART UI. SECT. 28, SUB-SECT. 4.-C. 

8068 i. Reasonable diligence .] — 

In discharging his duties, a director 
must act honestly & must exercise such 
degree of skill & diligence as would 
amount to the reasonable core which 
an ordinary man might be expected 
to take in the circumstances in his own 
behalf. — Govind Naratan v. Rang- 
NATH Gopal (1929), I. L. R. 54 Bom. 
226.— IND. 
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( 0 ) he need not exhibit in the performance 
of hifl duties a greater degree of skill than 
may reasonably be expected from a person 
of his Icnowiedge io experience ; in other 
words, he is not liable for mere errors of 
judgment; {d) he is not bound to give 
continuous attention to the afhtirs of his co. ; 
his duties are of an intermittent nature to be 
performed at periodical board meeting, Sn at 
meetingi of any committee to which he is 
appoin^d, &; though not bound to attend 
all such meetings he ought to attend them 
when reasonably able to do so ; Sg {e) in 
respect of all duties which, having regard to 
the exigencies of business the arts, of 
assocn., may properly be left to some other 
official, he is, in the absence of grounds for 
suspicion, justifled in trusting that official 
to perform such duties honestly. 

(4) A director who signs a cheque that 
appears to be drawn for a legitimate piirpose 
is not responsible for seeing that the money 
is in fact required for that purpose, or that 
it is subsequently applied for that purpose, 
assuming, of course, that the cheque comes 
before him for signature in the re^^ar way, 
having regard to the usual practice of the co. 
A director must of necessity trust to the 
officials of the co. to perform properly & 
honestly the duties allocated to them. 

Before any director signs a cheque, or 
parts with a cheque signed by him, he should 
satisfy himself that a resolution has been 
assed by the board, or committee of the 
oard, as the case may be, authorising the 
signature of the cheque ; & where a cheque 
has to be signed between meetings, he should 
obtain the confirmation of the board subse- 
quently to his signature. 

The authority given by the board or com- 
mittee should not be for the signing of 
numerous cheques to an aggregate amount, 
but a proper fist of the individual cheques, 
mentioning the payee & the amoimt of each, 
should be read out at the board or committee 
meeting & subsequently transcribed into the 
minutes of the meeting. 

(6) It is the duty of each director to see 
that the co.’s moneys are from time to time 
in a proper state of investment, except so 
far as the arts, of assocn. may justify Mm in 
delegating that duty to others. 

(6) Before presentuag their annual report 

balance sheet to their shareholders, So 

before recommending a dividend, directors 
should have a complete So detailed list of the 
co.*s assets So investments prepared for their 
own use So information, & ought not to be 
satisfied as to the value of Iheir co.*s aissets 
merely by the aasurance of their chairman, 
however apparently distinguished So honour- 
able, nor with the expression of the belief of 
their auditors, however competent So trust- 
worthy. 

(7) It is not the duty of a director of a big 

insurance co. to supervise personally the 
safe custody of the securities of the co. It 
would be impracticable, on every purchase 
of securities, for actual delivery thereof to 
be made to the directors, or, on every sale, 
for the delivery to the hrdkBVB of the securities 
sold to await a meeting of the board or of a 
committee of directors. duty of seeing 

that the securities are in safe custody 

of necessity be left to some official of the co. 


in daily attendance at the office of the co., 
such as the manager, accountant, or secre- 
tary. 

(8) A co.’s stockbrokers, however respect- 
able So responsible they may be, are not proper 
persons to have the custody of its securities 
except on such occasions when, for short 
X>eriods, securities must of necessity be left 
with them ; but immediately such necessity 
ceases the securities should be lodged in the 
co.’b strong room or with its bank, or placed 
in other proper So usual safe keeping. 

(9) A director is not responsible for de- 
claring a dividend unwisely. He is liable if 
he pays it out of capital, but the onus of 
proving that he has done so lies upon the 
liquidator who alleges it. 

Art. 150 of the co.’s arts, of assocn. 
provided {inter alia) that none of the directors, 
auditors, secretary or other officers for the 
time being of the co. should be answerable 
for any loss, misfortune, or damage which 
might happen in the execution of their 
respective offices or trusts, or in relation 
thereto, unless the same should happen by 
or through their own wilful neglect or 
default respectively: — Held: (10) an act, 
or an omission to ao an act, is wilful where 
the person who acts, or omits to act, knows 
what he is doing So intends to do what he is 
doing, but if that act or omission amounts 
to a breach of that person’s duty. So there- 
fore to negligence, he is not railty of wilful 
neglect or default unless he knows that he 
is committing, So intends to commit, a breach 
of his duty, or is recklessly careless in the 
sense of not caring whether his act or omis- 
sion is or is not a breach of his duty ; (11) the 
immunity afforded by art. 160 was one of 
the terms upon which the directors held 
office in the co., So availed them as much on 
a misfeasance summons by the Official 
Receiver under 1908 Act, s. 215, as it would 
have done in an action by the co. against 
them for negligence ; (12) upon the evidence 
& in accordance with the principles enun- 
ciated above, none of the reap, directors, 
other than the managing director, was liable. 

(13) The measure of the auditor’s re- 
sponsibility depends upon the terms of his 
engagement. There may be a special con- 
tract defining the duties So liabilities of the 
auditors. If there is, then that contract 
governs the question. The arts, will, how- 
ever, be looked at if there is no special agree- 
ment, because the auditors will presumably 
have taken their duties upon the terms, 
among othem, set out in the arts. That is 
not to say 'that auditors can set aside a 
statutory obligation. No agreement or art. 
of assocn. can remove an imperative or 
statutory duty. 

(14) Sect, 113 does not lay down a rigid 
code. The duty imposed on the auditors by 
it is not absolute, but depends upon the 
information given So explanations furnished 
to them, so that there is abundant scope rc^ 
discretion. Art. 160 is not in conflict with 
the sect. The onus lies upon the auditors, 
who wotdd not be excused for total omission 
to comply with any of the requimnents of 
the sect., or for any consequences of deU^ate 
or reckless indiiferent failure to ask for 
information on matters which call for further 
explanaBon. 
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(15) An auditor is not justified in omitting 
to make personal inspection of securities 
that are in the custody of a person or 
CO. with whom it is not proper that they 
should bo left, whenever such personal 
inspection is practicable. 

(16) When an auditor discovers that 
securities of the co. are not in proper custody, 
it is his duty to require that the matter be 
put right at once, or, if his requirement is 
not complied with, to report the fact to the 
shareholders, & this whether he can or can^ 
not make a personal inspection. 

Auditors should not be content with a 
certificate that securities are in the possession 
of a particular co., firm, or person unless the 
CO-, etc., is trustworthy, or, as it is sometimes 
put, respectable, further is one that in the 
ordinary course of business keeps securities 
for its customers. In all these cases the 
auditor must use his judgment. 

Where the auditors did not pci*sonaJly 
inspect the securities of the co. in the hands 
of the stockbrokers of the co., & accepted 
from time to time the certificate of the 
brokers that they held large blocks of such 
securities, & did not either insist upon those 
securities being put in proper custody or 
report the matter to the shareholders : — 
Held : (17) they committed a breach of duty, 
but, inasmuch as throughout the audit the 
auditors honestly & carefully discharged what 
they conceived to be the whole of their duty 
to the CO., such negligence was not wilful, & 
art. 1 60 applied to exonerate them from liability. 

Where the auditors after a full investi- 
gation in wliich they were misled & deceived, 
& their reports to the board suppressed, by 
the chairman of the co., (a) described large 
sums of money left in the hands of the co.’s 
stockbrokers &. lent to the general manager 
of the co. as “ I.<oans at call or short notice,** 

** Loans ** or ** Cash at hand &; in bank ’* ; 

. . failed to discover that the co.*8 stock- 
brokers, in order to reduce their indebtedness 
to the co. for the purposes of the audit, made 

g urchases, on behalf of the co., immediately 
efore the close of the co.’s financial year. 
Treasury Bills which in fact never came 
into the possession of the co. & were sold 
immediately the new financial year had 
opened : — Held : (18) they were not guilty 
of any broach of duty as auditors, 

(19) Sect. 216 is a procedure sect, only & 
creates no new or additional liability . — Re 
City Equfj’able Fire Insubanck Co., Ltd., 


[19261 1 Oh. 407 j 94 L. J. Oh. 446 ; 1S3 
L. T. 520 ; 40 T. L. K. 863 ; B. & 0. K. 

109, 0. A. 

/innoiatiofis : — As to (le) Distd. Re City of London Insoe. 
(1926), 41 T. L. R. 521. ConSd. Re Mnnton, Munton t?. 
West, {19271 1 ah.262; i2« Windsor Steam Coal Co. (1901), 
Ltd., [1929] 1 Ch. 151 : Re Vlokory, Vickery f?. Stephens, 
[1931] 1 Ch. 572. As to (13) Reid, Henry v. Foster 
(Arthur), Henry v. Foster (Joseph), Hunter v, Dowhnrst 
(1931), 145 L. T. 225. 

3060a. ,] — Ee Otty Equitable 

PiBE INSUBANOB Oo., Ltd., No. 3059a, ante. 

3062. Add. Annotation : — Apld. Be City Equitable 
Fire Insce., [1925] Ch. 407. 

3063a. Proper & honest performance of 

duties.] — Re City Equitable Fire Insur- 
ance (JO., Ltd., No. 3059a, ante. 

3063b. Reliance on chairman — Accuracy of 

balance-sheet.] — Re City Equitable Fire 
Insurance Co., Ltd., No. 3059a, ante. 

3065. Add. Annotation : — Consd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. 

3068. For “ Signature of cheques to com- 
pany's prejudice" read “ Signature of 

cheques — To company's prejudice." 

3068a. .] — Re City Equitable Fire 

iNsmtANCE Co,, lyTD., No. 3059a, ante. 

3071, Add. Annotation : — Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

3077. Add. Citation : — previous proceedings., sub 
nom. Re South Essex Gas Light & Coke 
Co.,Rx p. Stears (1859), John. 480. 

3092a. Act by two directors for benefit of one 

— No right to contribution.] — Where two 
directors of a limited co. join in signing a 
cheque whereby a part of the co.’s funds is 
used for a purpose not authorised by the 
arts, of assocn. & one of the directors is sub- 
sequently compelled to replace the money so 
used, he cannot recover contribution from 
the other if the money has been applied for 
the sole benefit of the director claiming con- 
tribution, even if the other director has 
assented to its being so used. — -Walsh v. 
Babdsley (1931), 47 T. L. R. 664. 

3105a. Payment of rates due from company — 
Right to stand In place of overseers.] — The 
director of a co. in voluntary liquidation 
guaranteed & paid to the overseers of the 
poor the rates due from the co. before the 
date of the liquidation: — Held: (1) he was 
entitled to stand in the place of the creditor, 
& to use all remedies, &, if need be, the name 
of the creditor in any action or other pro- 


3062 i. Standard of dilfjence — Reliance 
on company* 8 officials — Where no grovnd 
for auspiciori — Examination of com- 
pany*8 hooks.] — Re Logan (H. J.) Co. 
(Out.), [1926] 2 D. L. R. 946 ; 7 

C. B. R. S25.-~CAN. 

0 . Add “ varied. 38 O. L. R. 414 ; 33 
L. L. R. 487.*' 

PART in. SECT. 28. SUB-SECT. 4.— D. 

8076 i. Capacity to contract — General 
rule.] — A director has ft right to oon^ 
tract with the oo. s abject to oertain 
quallfloatioaa involving oasee of mis- 
representation, bad faith or secret 
profits, & not where ordinary relation 
of employer & employee exist. The 
ordinary objections to such contracts 
do not apply where all the shareholders 
wore directors, as no question can arise 
as to directors prejudicing the rights 
of the shareholders. — D urost e. Home- 
Mixed Fkrtiuzbtrs, Ltd.. 11924) 4 

D. L. R. 241 ; 51 N. B. R. S57.--CAN. 


3070 Hi. .1 — CANA.DIAN 

Guarantee Trust Co. v. Young, 
[193,3] 1 D. L. n. 256 ; [1932] 3 

W. W. R, 671.— CAN. 

PART III. SECT. 28, SUB-SECT. 4.— F. 

8g. Expenses of rebutiing charge of 
fraud.] — Expenses incurred by a 
director In defending himself against 
a charge of fraud as a director are too 
remote to form the subject of indemnity 
either under an indemnity clause in the 
articles, or at common Jaw. — Tomlin- 
son V. Liquidators op Scomsii 
Amalgamated Silks, Ltd., [1034] 
S, C. 85.— SCOT. 

sk. Expenses of defence against charge 
c//rcmd.f— An indemnity clause in the 
articles of a co. provided for the 
lndoxunific»ktion of any director against 
all losses 5c oxiienses which he might 
incur by reason of any act done by 
him as director. 


The CO. went int>o voluntary liquida- 
tion, & thereafter a director was 
Indicted & tried for alleged fraud in 
relation to acts done by him as director 
prior to the date of the liquidation, the 
charges i>oing that he had issued a 
fraudulent prospectus, & had fraudu- 
lently misapplied funds of the co. 
Ue was acquitted ; & thereupon he 
lodged a claim in the liquidation for the 
expenses incurred by him In his defence. 
The liquidators rejected ills claim : — ■ 
Held : he was not entitled to his 
expenses either under tho indemnity 
clause or at common law, in respect 
that expenses incurred in defending 
himself against an allegation that he 
(lid something, which ho did not in 
fact do & which it was not his duty to 
do, were not expenses incurred by him 
as a director or as on agent of the oo. 
In the discharge of his duties. — Tom- 
linson V. Scottish Amalgamated 
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ceeding in order to obtain indemnification 
from the principal debtor for the loss sus- 
tained ; (2) in so far as the payment by the 
surety was made in respect of rates that 
became due & payable within twelve months 
before the date of the commencement of the 
liquidation, it would rank in priority of pay- 
ment to the other debts of the co., by virtue 
• of 1908 Act, s. 209. — Re Lamplugh Iron Ore 
Co., [1927] 1 Ch. 308 ; 96 L. J. Oh. 177 ; 136 
L. T. 501 ; [1027] B. 0. R. 61. 

8107. After this case add : — 

-.] — See^ nowy 1929 Act, a. 162. 
3109. Add, Annotations : — Refd. British Insulated 
& Helsby Cables v. Atherton. [1926] A. 0. 205 ? 
Re Golomb & Porter & Co. *8 Arbitration 
(1931), 141 L. T. 683 ; Re Lee, Behrens & 
Co. (1932), 48 T. L. R. 248. 

3109a. — Re City Equitable Fire 

Insurance Co., Ltd., No. 3059a, ante, 

3112a. Necessity for board-meeting.] — 

Re Athenaeum Life Assce. Society, Ex p. 
Eagle Inscb. Co., No. 4094a, post, 

3126a. Adoption of balance sheet —■ Including 
directors* fees.] — Balance sheets including 
fees due to director's, & signed by directors 
pursuant to Cos. Act, 1908, s. 113, are not 
acknowledgments of those fees within Statute 
of Frauds Amendment Act, 1828 (c. 14). 

After an order for the compulsory winding 
up of the CO. appct. put in a proof for £950 
in respect of directors’ fees. The liquidator 
rejected the proof to the extent of £360, 
allowing only £600 on the ground that all 
directors’ fees which had accrued due more 
than six years before the date of the winding- 
up order were barred by Stat. Limitations. 
.The directors’ fees due to appct. appeared 
from balance sheets duly signed by two 
directors & passed by the co. Upon a 
summons taken out by appct. asking that the 
decision of the liquidator rejecting his proof 
to the extent of £350 might be reversed, &> 
that the proof might be allowed in the full 
sum of £950 : — Held : (1 ) a board of directors, 
acting as a board, & passing a resolution 
adopting a balance-sheet which includes 
directors’ fees, docs not bind the co. to pay 
those fees ; (2) a balance-sheet so adopted & 
signed by directors pursuant to Cos. Act, 
1008, s. 113, is not a written promise by the 


co. or its agents to pay the directowi 
Re Coliseum- (Barrow), Ltd., [1930] 2 Vb. 
44 ; 99 L. J. Ch. 423 ; 143 L. T. 423 ; fl929- 
30] B. & C. R. 218. 

3127a. Delegation of duty.] — Re City Equit- 

able Fire Insurance Co., Ltd., No. 3059a, 
ante, 

3128a. Safe custody of company’s securities — 
Delegation o! duty — Securities with company’s 
stockbrokers.] — Re City Equitable Firb 
Insurance Co., Ltd., No. 3069a, ante. 

3150a. Debt owing by ordinary directors — Action 
by permanent directors.] — Defts., who were 
directors of & were indebted to pltf. co., 
agreed to Terms of Settlement by which 
{inter alia) the first deft, should resign his 
office as governing director, that the co. 
should appoint independent persons as 
permanent directors, that the two defts., 
with three others, should be ordinary 
directors, that the co.’s articles should be 
altered so as to provide that defts. should 
have no control over, & have no right to 
vote in respect of, their debts, that an 
accountant should certify the amount of the 
defts.’ liability, that the dividends payable 
to defts. should be retained by the co. on 
account of those debts, which, however, were 
not to bo call 641 in for twenty years, & that 
these terms should be embodied in an agree- 
ment under seal sanctioned by special 
resolutions of the co. »Special resolutions 
embodying that agreement were thereafter 
passed which provided also that the ordinary 
directors should have no right at directors’ 
meetings t/O vote in respect of the co.’s 
financial affairs, & that with regard to other 
business they were to have only such rights 
of voting & control over the management as 
might be conferred upon them by the per- 
manent directors. An accountant prepared 
a balance-sheet which showed the amount 
due to the co. by each of the two defts., & 
that balance-sheet, which was signed thus : 
“ Peter Shaw, John Shaw, Directors,” was 
adopted at a general meeting of the co. at 
which defts. were present. 

The agreement under seal containing the 
above Terms of Settlement was sealed by the 
CO., but defts. having declined to execute it, 
as they objected to certain of its terms, the 


PART HI. SECT. 28, SUB-SECT. 6.— A. 

3115 i. Exercise of powers — Control 
by members .] — The directors of a co. 
constitute its govorning & managing 
body, & except to the extent that their 
powers are expressly restricted by 
statute or the arts, of asaocn. or other- 
wise, they possess authority to exercise 
all the powers of the co., subject to 
the control of the shareholders.— M id - 
West Ooixiertes, Ltd. v. McEwen- 
[1925] 2 X). L. R. 529.— CAN. 

3116 il. Effect of specif yinQ 

mHhod in articles. }— ( 1 ) For the puiDoso 
of binding a co. in its corporate capacity 
Individual assents of directors or share- 
holders adven separately are not 
equivalent to the assent of a meeting. 

(2) Where the arts, of assoon. or a 
CO. authorise a certain method of pro- 
cedure by the directors as the equiva- 
lent of a formal meeting there is by 
injplioatiou a denial of the validity of 
any other procedure other than a 
meeting. — T oronto Genkrai. Trusts 
Gorpn. V, Carlile. [1931] 3 W. W. R. 
<571 ; 26 Alta. L. R. 374,— CAN. 


PART 111, SECT. 28. SUB-SECT. 5.— 
C. (a). 

d i. /S. P. jRe Paoipio Coast Coal 
Minks, Ltd. Sc Hodges (B. C.), [1926] 
4 D. L, R. 759 ; [1926] 3 W. W. R. 
378.— CAN. 

6l. Contract not authorised by all 
directors.] — Where L.. a director of 
deft, oo., pnrporllng to art on behalf 
of the CO-, agreed with pltf. to enter 
Into a Sc tlio directors neither 

authorised L. to enter into the agree- 
ment nor expressly ratiOed his octlou ; 
— Held : the oo. was not bound by the 
agreement. — Leck3 Sc Co. v. Premier 
Tobacco Co., [1926] App. D. 132. — 
S. AF. 

PART in. SECT. 28, SUB-SECT. 6.— 
C. (d). 

3132 i. Necessary formalities.] — WTiere 
the dJroctors of a oo. had power to 
borrow Sc mortgage : — Held : the 
president Sc managing director wore, 
by virtue of their offices, primd fa^^ 
proper officers to execute mlges., & the 
mtge., which had the common seal of 
the oo. attached, & was executed by 
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the president Sc managing director, was 
properly executed. — Canadian Bank 
OF Commerce v. Smith (1911), 17 
W. L. R. 136 ; 3 Alta. L. R. 209.— CAN. 


8132 ii. .] — Where a mtge hy 

a oo. had the seal of the co. affix(ul in 
the presence of two directors, one of 
whom was the eecretary, & of M., 
assistant secretary, there being no 
appointment proved authorising M. 
08 on assistant secretary, or otherwise, 
to sign the mtgo., or authenticate the 
affixing of the seal : — Sentble : the 
execution was bad, — I nnes A' Griffith 
V . Cameron Valley Land c^o. (B. c.), 
11919] 1 W. W. R. 752.— CAN. 


3183 i. Mortgogc to directors .] — Set 
side at instance of simple contract 
rodltors of the co. — NoR'raERN 
ILECTRIO & MANUFAOTURINO (70., LTD. 

. Cordova Mines, Ltd. (1914), 31 


3133 ii. •] — Oreenstreet tJ. 

Paris IIydbaulic Co. (1874), 21 Gr. 


229-— CAN. 


PART III. SECT. 28, SUB-SECT. 6.— 
C. (e). 

f. Add “ varied, 9 A. R. 620.** 
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permanent directors, at a meeting to which 
none of the ordinary directors was summoned, 
resolved that instructions be given for writs 
to be issued against defts, for the recovery 
of the debts owing by them, & although by 
a resolution passed subsequently by the ahare- 
holders at an extraordinary meeting of the 
CO. the chairman was directed to discon- 
tinue proceedings, a writ was issued against 
each deft, claiming the amount as “ found & 
admitted by deft, to be due to pltfs. as shown 
by pltfs.' balance-sheet." To these actions 
defts. pleaded that they had been brought 
without proper authority, & they denied that 
the alleged or any account was stated between 
pltfs. & them: — Held: (1) as to authority 
to bring the actions : per Grbisr, L.J., under 
the CO.’ 8 articles the power to give instructions 
for the bringing of the actions was vested not 
in the directors generally but in the per- 
manent directors, whose decision could not 
be overridden by the mere resolution of the 
shareholders, & therefore that the bringing 
of the actions was duly authorised ; per 
Slbsser, L.J., the bringing of the actions 
was not authorised, as authority to do so 
could not be given at a meeting of directors 
to wliich the ordinary directors were not 
summoned ; per Roche, L.J., as a rule 
objection to the right to bring an action 
should be taken, not at the trial but by 
interlocutory motion or summons, & if that 
course is not followed, the ct. should not 
entertain an application at the trial to dis- 
miss the action, but where want of capacity 
or authority to sue plainly appears at any 
stage the ct. may order the action to be 
struck out. In this case, however, the ct. 
had not with regard to matters of fact the 
information necessary for deciding whether 
effect should be given to the objection to the 
competency of the actions the objection 
therefore failed ; (2) as to the cause of action 
relied upon : by the whole ct., the balance- 
sheet was not an accoimt stated involving 
a fresh promise by defts. to pay the amounts 
debited to them therein, inasmuch as it was 
signed by them not anirno contrahendi but 
in performance of their duties as directors. — 
Shaw (John) & Sons (Salford), Ltd. v. 
Shaw, [1935] 2 K. B. 113 ; 104. L. J. K. B. 
549; 153L. T. 245, C. A. 

3157a, Presumption of authority.] — Pltfs- 

were a firm of fruit brokers. Defts. & the P. 
Co. were two cos. engaged in the fruit trade. 
M. was a director of both cos. By art. 28 of 
the arts, of deft. co. the directors were 
empowered to " delegate any of the powera 
for the time being vested in the directors." 
The arts, also incorporated Table A. M. 
purported to make on behalf of defts. an 
agreement with pltfs. that in oonsideration 
of pltfs. advancing a sum of money to the 

. P. Oo., i)ltfs. should have the right to sell 
on commission all the fruit imported both by 
defts. the P. Co., & that pltfs. should be 
entitled to retain the proceeds of sale of defts.' 
fruit as well as of that of the P. Co. as security 
for the advanoe. M. had no authoipity from 
defts. to make such a contract. Pltfs. 
requiring confirmation of the agreement by 


deft. CO., the secretary of defts. wrote a letter 
pujyorting to confirm the a^eement on behalf 
of defts., Ac pltfs., treating that as a sufficient 
confirmation, made the advance. The 
secretary had no authority to give such con- 
firmation. Defts. subsequently repudiated 
the agreement as made without their 
authority. At the time that they made the 
advance pltfs* had no knowledge of the 
terms of defts.* arts, or that they incorporated 
Table A : — Held : whether the agreement 
was to be treated as having been made by 
M. as an ordinary " director *’ of deft, co., 
or by the secretary as “ agent,’* or by the 
two combined, pltfs. were not entitled to 
assume that any authority to make it had 
been delegated to them by the board, because 
(1) although a person who contracts with an 
individual director or servants of a co., 
knowing that the board of directors has ^ower 
to delegate its authority to such an individual, 
may in certain circumstances assume that 
power of delegation has been exercised & that 
he may safely deal with the individual in 
question as representing the co., he cannot 
rely on the supposed exercise of such power 
if he did not know of the existence of the 
power at the time that he made the con- 
tract ; (2) there was something so unusual 
in an agreement to apply the money of one 
CO. in payment of the debt of another that 
pltfs. were put upon inquiry to ascertain 
whether the person or persons making the 
contract had any authority in fact to make it ; 
(3) even if pltfs. had known of the existence 
of the express power of delegation, they would 
not have been entitled to assume that it had 
been exercised in favour of M. or the secretary 
to any greater extent than was to be inferred 
from the positions which M. & the secretary 
respectively occupied or were held out by the 
CO. as occupying. — Houghton & Oo. v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 
246 ; 90 L. J. K. B. 25 ; 130 L. T. 140, O. A. ; 
ajfd, on other grounds^ [1928] A. 0. 1, H. L. 

Annotations :—As (1) Oonsd. Kreditbank Cassel G. m. b. H. 
r. Sohonkers, [1927] 1 K. B. 826. Dbtd. British Thomson- 
Houstou Oo. V. Federated, European Bank, Ltd., [1932] 

2 K, B. 176. Refd. Liggett (Liverpool) v. Barclays Bank 
(1927), 137 L. T. 413 ; Nowsholme v. Road Transport & 
General Insce., [1929] 2 K, B. 366. Generally, 

V, Employers’ Mutual Insurance Association, Ltd., [1936] 
1 K. B. 506. 

3160. Add* Annotation : — Refd. Cotter v. National 
Union of Seamen, [1929 J 2 Ch. 68. 

3160a. .] — A co. is bound in a matter infra 

viree the co. by the unanimous agreement of 
aU its corporators. 

If all file individual corporators in fact 
assent to a transaction that is intra vires the 
co., though ultra vires the board, it is not 
necessary that they should hold a meeting 
In one room or one place to express that 
assent simultaneously. — Parker & Cooper, 
Ltd. V. Reading, [1926] Ch. 976 ; 96 L. J. Ch. 
23; 186 L. T. 117. 

Armotation Reid. E. B. M. Co. v. Dominion Bank, [1987] 

3 All E. R. 655. 

3162. Add. Annotation : — Consd. British America 
Nickel Oorpn. v. O'Brien, [1927] A. 0. 869. 

3166. Add. Annotation : — ^Distd* Watson r. Davies, 
[1931] 1 Oh. 465. 


PART III. SECT. 28, SUB-SECT. 

r i. — - Must be with fuU knowledge 
of iratMaoIi(m.]--^HiNi>CFSTAN 


ANOm & MXTTUAI. BXNBStT 

Ltd., hsMonta v. Khataa Bank, X4TD., 
^ (1927), I. L. R. 9 Lah. 

-IND. 


d i. - — .} — Davison v. Viokbut's 
Motoks, Ltd. (1926), ' ' 

AUS. 


32 



Vol. DL — Oompaaies. Oases 8201—8305. 


8201, Add* Annotation -Reid* Ee Etio, [1928] 
Oh. 861* 

3216, Add* Annotation: — ^Reld. Parker & Cooper 
V. Reading, [1926] Oh. 976. 

8281. Add, Annotation: — Retd. Kerr v. Marine • 
Products (1928), 44 T. L. B. 292. 

3240. Add, Annotation : — Retd. A.-G, v, Goddard 
(1929), 98 L. J. K, B. 748. 

3248* Add, Annotation : — Retd, Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. 

8249. Add, Annotation : — Apld. lie Home & 
Colonial Insce. (1929), 45 T. L. R. 668. 

8250. Add. Annotation : — As to (2) Retd. Kerr v» 
Marine Products (1928), 44 T. L. R. 292. 

3252. Add, Annotation : — Retd. Re Home & 
Colonial Insce. (1929), 45 T. L. R. 658. 

3257. Add, Annotations : — Apld. Parker & Cooper 
V. Beading & James (1926), 96 L. J. Ch. 23. 
Retd. Kerr v. Marine Products (1928), 44 
T. L. B. 292 ; Re Lee Behrens & Co. (1932), 
48 T. L, B. 248. 


3259, Add. Annotation: — Oonsd, Lever Bros., 
Ltd. V. BeU (1930), 47 T. L. B. 47. 

8261. Add, Annotations : — Generally^ Retd. Re Etic, 
[1928] Ch. 861 ; Re Home & Colonial Insur- 
ance Co., [1930] 1 Ch. 102. 

3280a. Directors relying on ohairman^s assur- 

ance as to value ot assets.] — Ee City Equit- 
able PiEE Insurance Co., Ltd., No. 3059a, 
ante, 

3282a. Dividends ^Id out ot capital.] — Re City 
Equitable PteB Insurance Co., Ltd., 
No. 3059a, ante, 

3284. Add, Annotation : — As to (3) Apld. Re A 
Debtor, [1927] 1 Oh. 410. 

3285. Add, Annotation: — As to (2) Retd. Re City 
Equitable Fire Insce., [1925] Ch. 407. 

3287. Add. Annotation : — Generally ^ Retd. Re Home 
& Colonial Insurance Co., [1930] 1 Oh. 102. 

3291. Add. Annotation : — Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

3305. Add. Annotation: — As to (2) Consd. Kirby 
V. Wilkins, [1929] 2 Ch. 444. 


PART HI. SECT. 28, SUB-SECT. 6.— A. 

g i. .] — B. C, Timbbr Industries 

Journal, Ltd. v. Black, [1934] 2 
W. W. R. 161 : 3 D. L. K. 31.--CAN. 

^ tk. Persfmal liability — Wrfmg com- 
mitted by company.]~~A director of a. 
CO. who l9 a party to a fraud or other 
wronjr committed by the on. is 
personally liable for the damage 
caused thereby. — Johnson v. SoLi.o- 
WAY, [1932] 1 W. W, li. 481 ; 45 

B. 0. R. 420 ; revsd. on other grounds, 
[1934] 2 D. L. R. 241, P. C,— CAN. 

PART III, SECT. 28, SUB-SECT 6.— 

B (a). 

80 . MisrepresmtoHon of unauthorised 
sales agent.] — JlircetorK of a corpu. ui'o 
not liable for misrepresentations of a 
sales agent iinauthoriaedly marketing 
its securities or for statomouts in a 
prosp(u5tus not Issued under their 
authority. — C hapman v. Warren, 
fl936] 2 D. L, R, 1,57 ; O. R. 145.— 
CAN. 

PART III. SECT. 28, SUB-SECT. 6.— 

B. (d). 

■ I. Essentials.] — A conviction 

imder sect. 414 of .the Criminai Code 
which deals with false statements by 
directors 8c promoters of cos. can only 
be secured if proof is given that (1) the 
statements are in themselves false in 
some material particular, & (2) not only 
so but false to the knowledge of the 
accused, & (3) made with mtent to 
defraud. — R. v, Bowen (1930), 43 
B. C. R. 507.— CAN. 

PART lU. SECT. 28, SUB-SECT. 6.— 

C. (b). 

sm. Commission.] — Cos. Act, 1908, 
8. 67, does not authorise the directors 
to make presents of the co, ’s capital in 
the guise ot commission . Such presents 
are ultra vires of the directors, & re- 
coverable by the co, — Watrakei, Ltd. 
V. Cleave, [1926] N. Z. L. R. 624.— 
N.Z. 


PART in. SECT. 28, SUB-SECT. 6.— 

D. (d) il. 

0 I. — — Extent ofliabUUy.) — Deft., 
a director of pltf. oo., in that he had 
failed In his duty to hand over to the 
00 . oertain shares, was ordered to 
account to the oo. for their value 
as at the date when he received them : 
—Held / such value was not the 
tntrlDSlo value at the speolfled date, 
but the value tn money which pltf. co. 
could reasonably have obtained on 
the market. Sc as pltf. oo. 1^ discharged 
the onus of proving that it could have 


obtained the market price, the value 
would be fixed at that amount. — 
Robinson v. Randfontein Estates 
Cold Mining Co., Ltd., [1924] App. D. 
151.— S. AF. 

PART III. SECT. 28, SUB-SECT. 6.— 

E. (d). 

sd. Validity.] ~~Vpon a petition by 
applt., as liQuidator of the (!r6dli 
Canadien Incorpord, alhiging the illega- 
lity & irregularity of certain resolutions 
of its directors making a call on the 
shareholders & lai^er declaring the 
forfeiture of these shares when the call 
was not paid, & further asking for a 
declaration that the directors had thus 
acted ultra vires &, against the interests 
of the CO. ; — Held : upon the evidence, 
no adequate ground was disclosecT for 
holding the call was not a valid call 
of which payment could have botm 
enforced, the charge had not been 
established by evidence that, in exer- 
cising the power of forfeiture, the 
directors had been availing themselves 
of that power for some purpose for 
which it could not be legitimately 
employed. Sc, under the circumstances 
of this case, it was imposail)le to con- 
clude that the forfeiture was not in 
the interest of the co. — lie (jRfcDiT 
Oanadien lNcom»oRE, 8 un Trust Co., 
Ltd. V . begin, [1937] S. C. R. 305. — 
CAN. 

PART III. SECT, 28, SUB-SECT. 6.— 
E. (f ). 

3301 i. Estopped of slutrehbldeTS .] — 
Deft, brewing co. was incorporated 
under Dominion Cos. Act in 1924. In 
1926 the O. oo. was organised, also 
with a Dominion charter & with 
Bubstantlally the same Incorporators 
Sc officers, to act as the agent of the 
brewing oo. to promote the sales of Its 
products. By an agreement between 
the two 008 ,, the prices which the O. 
00 . wfikS to collect from customers upon 
soles, as well as the rates at which 
they were to remit when so collected, 
were fixed, the difference tn favour of 
the O. CO. constituting tbehr remunera- 
tion for aorvloefl to be rendered* Pltf. 
a shareholder Sc director of both cos. 
brought this action on behalf of him- 
self & all other shareholders of the two 
cos. against the two cos. Sc four 
individual defts., who were shareholders 
directors Sc officers of both cos. to 
compel the individual defts. to pay 
back into the treasury or either or both 
cos. sums alleged to have been im- 
properly paid to them by the oos. In 
1927, 1928, & 1929. These suras were 
paid to the individual defts. for 
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** promotion expenses ** : — Held : in 
so far as the action rested upon the 
contention that the monies paid by 
the brewing oo. to the C. co. were 
improperly paid, it failed for the 
reason that pltf. himself received Sc 
still retained a portion of those moneys, 
& was not therefore in a position to 
oomplain either Individually, or as a 
shareholder of the ])rewing oo. — 
Shifjsel V. Kirsh, [19311 1 1). L. R. 
460 ; 66 O. L. R. 174; affd*, [1931] 

2 D. L, R. 791 ; O. R. 41.— CAN. 

g 1. .] — The penalty enacted 

against directors of a oo. who par- 
ticipate in the payment of a dividend 
where the oo. is Insolvent, & whereby 
they are made jointly Sc severally liable 
to creditors for debts of the oo. then 
existing, Is Incurred only when they 
know, or were bound to know, the 
insolvency of the co. at the time the 
dividend was declared. — Smith v, 
Henderson, [1924] l D. L. R. 863 ; 
Q. R. 62 S. O 270.— CAN. 

sn. Dividend disposing of entire assets 
of company.] — Judigment given against 
directors. — Thomas t>. Gale, [1927] 
1 D. L. R. 693 ; S. O. R. 314.— UAN. 


PART III. SECT. 28, SUB-SECT. 6.— 

F. (c). 

sn. Loan intra vires <fb bond fide — 
Director interested in land on which loan 
obtained.] — The fact that a director 
of a mt^. Sc trust oo. was IntorestM 
In land on which he applied to the 
board of directors for Sc obtained, in 
the name of his vendor, a loan which 
resulted in a loss to the oo. : — Held : 
not to give the oo. a right of action 
against bin) Sc his co-directors for 
damages whore the co. was not pro- 
hibited from making loans to directors, 
Sc the said director’s Interest in the 
land was found to have been disclosed 
to his co-directors & they had applied 
their minds to the facts before ap- 
proving of the loan. Sc. the question 
whether there was fraud or negligence 
or Improvidence in making the loan 
was not raised in the action. — (Cana- 
dian GUAUANTy Trust Co. v. 

[19321 3 W. W. K. 671.— CAN. 

to shareholders-- u ^ .. 

to creditors.] — Held: ("oh. 
Act, R.S.(\. Vrn, V. 27, 8 112, 
tlic directors of a co. hablc to its 
creditors not. only for debts of the co. 
existing at the tiimi a loan is made to 
its shareholders but also for debte 
contracted between the time of the 
making of such loan & that of Ita 
reimbursement, — ^R. v. Kuss^B & 
KussNEB, il936] S. O. R. 206; 4 

D. L. R, 752.— CAN. 



Cases 3820— 8853a. English and Empiee Digest Supplement, 


3320. Add, Annotation : — Apld. British Bussian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1^33] 2 K. B. 610. 

3327. Add, Annotation : — Distd. British Thomson- 
Houston Co. V, Sterling Accessories, Same v, 
Crowther & Osborn, [1924] 2 Ch. 33. 

3327a. .] — The directors of a co. can- 

not be made liable for an infringement of a 
patent by the co. merely by reason of their 
position as directors, even in a case where 
they are the sole directors & shareholders of 
the infringing co. — British Thomson- 
Houston Co. v, Sterj:.inq Accessories, 
Ltd., British Thomson-Houston Co. v. 
Crowtiier & Osborn, Ltd., [1924] 2 Oh. 
33 ; 93 L. J. Ch. 335 ; 131 L. T. 535 ; 40 
T. L. R. 544 ; 68 Sol. Jo. 595 ; 41 R. P. C. 
311. 

Annotation : — Apld. Prichard & Constanoe u. Amata (1924), 
42 R. P. O. C3. 

3327b. .] — Deft, co., incorporated in 

1924 for the purpose of carrying on business 
as manufacturers of toilet preparations & 
publishers of medical books <fe publications 
relating thereto, on letter paper described 
themselves as “ wliolesale manufacturers of 
Amata Toilet Preparations.” Pltf. co., who 
had for many years distinguished their goods 
by the word ” Amami,” & in July, 1909, had 
registered that word as a trade mark to be 
applied to perfumery, etc., commenced an 
action against deft. co. <fe the two only 
directors thereof who were signatories of 
their memorandum of assocn. for an in- 
junction : — Held: there was no evidence, 
that deft. co. had been formed by the other 
two defts. for the purpose of doing a wrong- 
ful act & no claim bad been established 
by pltfs. against these defts. personally ; & 
the action as against them must be dis^ 
missed with costs, — Prichard & Constance 
(Wholesale), Ltd, v, Amata, Ltd. (1924), 
42 R, P. O. 63. 

3335a. Loan for expenses In connection with 

promotion,] — Adams (Francis), Ltd. v. 
Fish WICK (1928), 72 Sol. ,lo. 122. 

3345a. Relief under 1929 Act, s. 372 — ^Appli- 

cation by director — No evidence of share- 
holders* wishes.] — A director failed to obtain 
iiis qualUicafcion sliares within the time 
fixed, thinking that he had ^them at the date 
of his appointment, & having either over- 
looked or forgotten the definition of “ quali- 
fication shares ” in the co.’s arts, of assocn. 
At the end of the time he ceased, in accord- 
ance with sect. 141 (3) of 1929 Act, to be a 
director, but continued to act & to receive 
remuneration as a director, thus incurring 
penalties under sub-sect. (5). Later, he was 
re-appointed by the board pursuant to the 
co.’s arts, of assocn., retired, &> was re-elected 
by the shareholders. He applied to the ct. 
by petition under sect. 372 (2) for relief 
against any liability which he had incurred 
by acting & receiving remuneration as a | 

PART ai. SECT. 28, SUB-SECT. 6.- 

F. (g), 

m* For ** 26 W. L. R. 626 " read 
“ 7 Alta. L. R. 245 ; 28 W. L. B. 250. 

b (p. 609) 1. } — Pltfs. sued 

directors of aco. .alleging that judgments 
recovered by them wore for “ wages due 
for services performed for the oo.*' The 
evidence showed that pltts. were hired 


director after he had ceased to be a director : 
— Held : the ct. has jurisdiction under 
sect. 372 (1) to relieve a director who has 
acted as a director without having obtained 
qualification shares within the prescribed 
period from the penalties imposed by 
sect. 141. 

But semble, the ct. will in general decline 
to relieve a director from liability to repay 
money to a co. or its liquidator in the absence 
of evidence as to the wishes of the share- 
holders or, if the co. is insolvent, of the 
creditors . — Be Barry & Staines Linoleum, 
Ltd., [1934] Oh. 227; 103 L. J. Ch. 113; 
150 L. T. 264. 

3345b. Invalid appointment of director.] 

— Li, F. owned the greater part of the shares 
of J. F. & Son, Ltd. His wife was appointed 
director in his lifetime, & also in his lifetime 
one C. C. was appointed a dii’octor. The 
latter never took up his qualification shares, 
&, although he continued to act & was treated 
as a director, he in law ceased to be such in 
1933. L. F. died in 1934, & his wife, being 
in bad health, then went to the South of 
France, it being expected that her stay there 
would be a temporary one, but in fact she 
never returned. Tlie directors at their 
meeting in the autumn of 1934 proposed to 
recommend to tlie annual general meeting 
of the co. that she should receive remunera- 
tion at the rato of £8 per week as from 
Feb. 10, 1934, <fc that proposal was accepted 
& confii’mod at the annual general meeting, 
it ai>peared, however, that there was not a 
quorum at that meeting, payments made 
under tlio resolution were sought Id be 
recovered from L. F.’s wife & the two persons 
who voted at the meeting. It was contended 
that this was a proper casij for relief under 
1929 Act, s. 372, as the persons in question 
had acted honestly reasonably, ought 
fairly to be exiuised : — Held : though the 
defect in the resolution was a mere tech- 
nicality, tlie appointment of the director 
being invalid, this was not a case in which, 
in all the circumstances of the case, any of 
the parties ought fairly to be excused for the 
breach of trust in making the improper pay- 
ments. — Re Franklin (J.) Son, I/td., 
[1937] 4 AU E. R. 43 ; 157 L. T. 188. 

3347. Add, Annotations : — As to (4) Apld. Re A 
Debtor, [1927] 1 Ch. 410. Consd. Re Efcic, 
[1928] Ch. 801. Refd. Re Home & Colonial 
Insurance Co., [19.30] 1 Oh. 102. 

3353. After cross-rof. following this case add : — 

(0 Declaration of Liability, 

See 1929 Act, s. 276. 

3353a. Carrying on business with ** intent to 
defraud creditors ’* — What amounts to.] — 
(1) The declaration of liability in 1929 Act, 
8. 276 (1) should state the amount for which 
(he director is liable. 

(2) A CO, carrying on business & incurring 
debts when to the knowledge of the directors 

of Cos. Act, B. S. M.. 1913, against 
a director of a co. for wages alleged 
to be due a servant of the co. Is an 
action upon the original debt, not one 
upon the judgment against the oo., 5c 
dtf. must prove the employment, per- 
ormanoe of services & debt. — D kr- 
BAOH V. Shaw, (1988J 2 W. W. R. 
605; 4 n. L. B. 461 ; 41 Man. L. B. 
379.~-CAN. 


m prospect for oil when so Instructed, 
5c they were not to do anything hut 
hold themselves in readiness Held .• 
t he judgments were not for wages due 
for services performed, as they did 
no more than wait for the chance of 
performing them. — M ullen r. Millar 
(1924), 65 O. L. R. 563.— CAN. 

m (p. 509) 1. 

— — .}~An action basod on sect. 35 
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there Is no reasonable prospect of the debts 
being paid may, in general, be properly 
inferred to be carrying on business ** with 
intent to defraud creditors ** within 1929 
Act, 8. 276 (1). 

(3) Senihle : sect. 276 is a punitive pro- 
vision, the ct. on making a declaration 
m the winding-up of a co. that a director 
is personally responsible for all or any of the 
debts or other liabilities of the co. may in 
i^ tocretion make an order not limiting his 
liability to the amount of the debts due to 
creditors held to be defrauded within the 
sect. — Re Lbitch (William 0.) Bros., Ltd., 
[1932] 2 Ch. 71 ; 101 L. J. Ch. 380 ; 148 
L. T. 106. 

^ Patrick & Lyon. Ltd. 


3353b. 


sect. 


— .] — Held: (l) 

275, the references to 


in 1929 Act> 
intent to de- 


fraud ” & to “ fraudulent purpose,” unlike 
the words “ fraudulent preference ” in 
sect. 265, import actual dishonesty ; (2) for 
the purposes of sect. 266 a co. is not solvent 
if it is unable to pay iter debts as they become 
due . — Re Patrick & Lyon, Ltd., [19331 Oh. 
786 ; 102 L. J, Ch. 300; 149 L. T. 231 : 49 
T. L. R. 372 ; 77 Sol. Jo. 250; [1933] B. & 
0. R. 151. 


3353c. Amount for which director liable— Should 
be stated In declaration of liability.] — 

Re Leitch (William 0.) Bros., Ltd., No. 
3353a, ante, 

3353d. Whether limited to amount of debts 

due to creditors defrauded.]— L eitch 
(William 0.) Bros,, IjTd., No. 3353a, ante. 

3353e. General assets for all creditors.] — A 

declaration under Cos. Act, 1929 (c. 23), 
s. 275, having been made by the ct. in the 
course of the winding-up of a co., that W,, 
a governing director of the co. had been 
Imowingly a party to carrying on the co.’s 
business with intent to defraud creditors 
between certain dates, fixing the liability 
of the director at £6,000, & charging a de- 
benture for £4,000 issued to the director 
with that liability, the liquidator recovered 
the sum of £3,356 from the director in respect 
of the declaration, & asked for directions as 
to the application of that sum, & any further 
sum he might recover under the judgment, 
among the creditors of the co. : — Held : the 
moneys so recovered & to be recovered were 
not to be exclusively applied for the benefit 
of creditors v^bose debts wore contracted 
during the period when the business of the 
co. was carried on with intent to defraud 
creditors, but formed part of the general 


assets of the co. available for all the creditors, 
on the same principle as that applicable to 
moneys recovered from ** B ” contributories. 
— R^ Leitch (William C.) Bros., Ltd. 
(No. 2), [1933] Ch. 261 ; 102 L. J. Oh. 81 ; 
148 L. T. 108 ; 49 T. L. H. 74 ; 70 Sol. Jo. 
888 ; [1933] B. & C. R. 31. 

JnTwtation Reid. lie Patrick & Lyon, LU., [19331 Ch. 

3364. Add. Annotation : — ^Hefd. Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 450. 

3365. Add. Annotation Refd. Rendii* r. Anson, 
[1936J 3 All K. R. 326. 

3376. Add. Annotation : — Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

3377. Add. Annotation: — Asia (1) Rofd, Weld v. 
Petro, [1929] 1 Ch. 33. 

3389. Add. Annotation : — Refd. Shaw <fc Sons (Sal- 
ford), Ltd. V. Shaw, [1935] 2 K. B. 113. 

3391. Add. Annotation : — Generally, Refd. Shaw <te 
Sons (Salford), Ltd. r. Shaw', [1935] 2 K. B. 
113. 

3398. Add. Annotation : — Ah to (2) Refd. Bough ton 
V. Nothard, Lowe & Wills, (1927) 1 K. B. 246. 

3405. Add. Annotations : — Refd. Underwood v. 
Bank of Liverpool, Underwood Barclays 
Bank, [1924] 1 K. B. 775; Houghton v. 
Nothard, Lowe & VYills, [1927] 1 K. B. 246; 
Liggett (IJverpool) v. Barclays Bank, [1928] 
1 K. B. 48. 

3407. Add. Annotation : — Refd. Shaw & Sons (Sal- 
ford), Ltd. r. Shaw, [1935] 2 K. B. 113. 

3410a. .] — The directors of a co. 

personally guaranteed an overdraft granted 
to the co. by a bank. They subsequently 
passed a resolution that, subject to the 
approval of the bank, debentures be issued 
to the bank as security for the overdraft, 
& debentures were issued in accordance with 
the resolution : — Held : the directors were 
” interested ” in the arrangement come to 
with the bank in regard to the issue of the 
debentures, & the resolution providing for 
the issue was a nullity. — Victors, Ltd. v. 
Linqard, [1927] 1 Ch. 323 ; 96 L. J. Ch. 
132 ; 136 L. T. 476 ; 70 Sol. Jo. 1197. 

3423. Add. A nnoiaiion : — Refd. Parker Cooper 
v. Reading, [1926] Ch. 975. 

3432a. Meaning of “ book.”] — Entries made 

in a number of loose leaves fastened together 
in two covers are not admissible in evidence 
as minutes entered in books within 1929 Act, 
8. 120 . — Hearts of Oak Assurance Co., 
Ltd. V. Flower (James) & Sons, [1930] 
Ch. 76 ; 105 L. J. Ch. 25 ; 154 L, T. 150 ; 52 
T. L. R. 5 ; 79 Sol. Jo. 839. 


PART 11!. SECT. 28, SUB-SECT. 6.— 
G. (a). 

n 1. By servant of company — 

unsatisfied return of exeewion .] — 
OrOWDER V. OOLBMAN, [19241 1 

D. L. R. 849 ; 1 W. W. R. 374 ; 20 
Alta. L. R. 1,— CAN. 

n ii. -- — .1— When a 

return of nulla bona hEks been made by 
the sheriff without a 6on i fide attempt 
havtnff been made to ascertain whether 
er not there were assets available to 
satisfy the execution, & there were In 
fact exigible assets suflaclent for that 
purpose, the return Is not such a 
return as Is contemplated by Cos. Act, 
1927, s. 113. — Stevens v. Spenoeb 
(Alta.). [1929] 4 D. L. R. 838 ; 3 
W. W. R. 129.— CAN. 


PART III. SECT. 28, SUB-SECT. 7.— A, 

3385 ii. Proceedings ratified at 

subsequent meeting properly convened .] — 
A director’s meeting authorised an 
action by the co. No notice was given 
to one director, but at a subsequent 
meeting properly called a resolution 
was passed ra.tifylng tho ftrst meeting ; 
— Reid : the action was properly oom- 
menced. — L ytton Gold Mines, Ltd. 
V. Munro (1933), 49 B. (J. R. 18. — CAN. 


PART III. SECT. 28, SUB -SECT. 7.— 
0. (b) i. 

gl. .} — ^In the case of a oo. 

subject to Trust Cos. Act, R. S. C., 
1927, seven forms a quorum for a 

Qj, ». »TtT»rra’r 


PART III. SECT. 28. SUB-SECT. 7.— 
C. (0). 

J J, What cnrifit Hides interest — 

Tinancial interest .] — 'The personal 

nterest which diyqualiliey a flireetm" 
rom voting must he a financial interest, 
lot merely a friendly spirit or a feeding 
,f affec Jon, e.g., that of a husband for 
is wife . —Be Cla re ( K. ^ J ’ n t 
Vancotjvkr), Ltd. (No. 2), [1931] 3 


PART III. SECT. 28, SUB-SECT. 7.— D. 

oi. Medina not in fact held .] — 

AVIS V. P. PaLDESEN DaTRY& CJREAM- 
lY Cp„ [1935] 3 R. 305^: 4 


192; O. R. 195.— toAN. 
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3434. Add* Annotation : — As to (6) Gonad* Re City 
Equitable Fire Insce. (1924), 40 T. L. B. 004. 

3444. Add* Annotation: — As to (1) D!std. Re 
Windsor Steam Coal Co. (1901), Ltd. (1928), 
140 L. T. 80. 

3451a. Oral re8lgnation-->Artioles requiring 

written resignation.] — A oo.’b^ acceptance of 
the oral resignation of a director constitutes 
a binding contract, even though the co.^s 
articles require the resignation of a director 
to be in writing. — Latchporo Premier 
Cinema, Ltd. v. Ennion, [1931] 2 Ch. 409 ; 100 
L. J. Ch. 3U7 ; 145 L. T. 072; 47 T. L. R. 595. 

3455a. Re«election of retiring director — Ad- 

journment of meeting.] — Spencer v* Ken- 
nedy, No. 2879a, ante* 

8455b. Failure to re-elect or replace.]— By 

art. 97 of a co.’s arts., At the second 
ordinary general meeting in each calendar 
ye^, one-third of the directors . . . shall 
retire from office. A retiring director shall 
retain office until the dissolution of the 
meeting at which his successor is elected.” 
By art. 100, “ If at any meeting at which an 
election of directors ought to take place the 
places of the retiring directors or some of 
them are not filled up, then, subject to any 
resolution reducing the number of directors, 
the retiring directors, or such of them as 
have not had their places filled up & may 
be willing to act, shall be deemed to have 
been re-elected ” : — Held : if a retiring 
director waa not re-elected, & if his place 
was not filled up at the same meeting, he 
retained office until his retirement bv rota- 
tion, since by art 100 he was to be deemed 
to have been re-elected & therefore there 
was no vacancy to which a successor could 
subsequently be elected. — Holt t?. Oat- 
TERALL (1931), 47 T. L. R. 332, 

3455c. Construction of articles.] — Art. 85 

of a co.’s arts, of assocn. provides that “ at 
tlie ordinaiy meeting in 1926 & every sub- 
sequent year, one-thk‘d, or the nearest number 
next below one-third, of the whole number 
of directors shall retire from office,” that a 
retiring director is to be eligible for re-election 
at the meeting at which he retires So shall act 
as director throughout that meeting, & that 
the directors to retire in 1926, ” unless the 
directors agree among themselves, shall be 
determined by ballot ” So those to retire in 
every subsequent year “ shall be those who 
have been longest in office since their last 
election So when two or more of such directors 
shall have served for an equal period, then 
their retirement shall be determined by 
ballot.” In 1935 the board consisted of the 
chairman So seven other directors. Of these 
the managing director was by art. 101 not 
liable to retire by station or be taken into 
account in determining the rotation of 
retirement, So two others were* additional 
directors appointed under art. 90, which 
provided that any additional director should 
hold office “ only until the next following 
ordinary general meeting of the co.” No 
question arose as to the ftet dii*octor to retire, 
but if a second director had to retire a 
selection had to be made between the pltf. So 
the chairman who had held office as di^ctors 


for an equal period : — Held : (1) the words 
“ by ballot ” in art. 86 meant “ by lot ” ; 
(2) ** the whole number of directors ” under 
art. 86 of whom a proportion was to retire 
did not include the additional directors, who 
by art, 90 only held office until the ordinary 
general meeting, seeing that the directors 
to retire fell by art. 86 to be determined at 
that meeting. It followed that one director 
only had to retire, — Eyre v* Milton Pro- 
prietary, LrD., [1036] Ch. 244 ; 106 L. J* Oh. 
121 ; 154 L. T. 120 j 62 T. L. R. 208 ; 80 
Sol. Jo. 15, C. A. 

3455d. Effect on contract of service.] — ^Pltfs. 
entered into an agreement with deft, co., 
a private co. under 1929 Act, to act as 
managers, buyei*s & supervisors for a term of 
5 years. The agreement provided that it 
should be ipso facto determined upon either 
of plifs. at any time vacating his or her office 
as director, but neither of them should at 
any time during its continuance resign his 
or her directorship or disqualify himself or 
herstdf from holding such office. At the first 
ordinary genei‘al meeting of the co., when 
pltfs. would, imder Table A, art. 78, which 
was incorporated in tlie co.’s articles, auto- 
matically vacate their offices as directors, 
but be eligible for re-election, the chairman, 
who was the governing director, proposed a 
resolution that another pei’son be appointed 
director in place of one of pltfs. So that the 
remaining vacancy be left unfilled. This 
resolution was after adjournments passed. 
Deft. CO. then treated the agreement as 
terminated, So pltfs. brought this action for 
wrongful dismissal : — Held : (1) if pltfs. had 
been re-elected, or not being re-elected there 
had been no resolution to fill up the vacated 
office, there would have been no vacation of 
their offices ; (2) the provision in the agree- 
ment for its termination did not apply only 
to voluntary resignation, So pltfs.’ ofiices as 
directors had by reason of the passing of the 
resolution been ipso facto determined under 
the first part of the clause. — WALiacH v, 
Kenns, Ltd., [1937] 1 All E. R. 660, C. A. 

8475. Add* Annotation: — As to (1) Retd. Re 
Patrick So Lyon, Ltd., [1933] Ch. 786. 

3490. Add* Annotations: — As to (2) Refd. A.-G. v* 
Goddard (1929), 98 L. J. K. B. 743. As to (4) 
Refd. Ramsden v, David Sharratt So Sons, 
Ltd. (1930), 35 Com. Cas. 314. Generally, 
Refd. Harrods, Ltd. v. Lemon, [1931] 2 K, B. 
167. 

3491a. Effect of voluntary wlnding-up.] 

— ^By an agreement in writing made between 
pltf. & deft. CO. pltf. was appointed managing 
director of the co. for a term of 64 yeai’S at a 
fixed salary. Before the expiration of that 
period the co. passed a resolution, which was 
. assented to by pltf., for the voluntary winding 
up of the co. on the ground that by reason of 
its liabilities it could not continue its business. 
Pltf. thereupon brought an action claiming 
damages for repudiation of the agi^ement : — 
Held : a term could not be implied in the 
agreement that if the oo. should be wound up 
voluntarily So pltf. should vote for that course 
being adopted, his employment should cease 
so as to disentitle him to damages for breach 
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durino term of appoMmeiU*} — ^Lonikin FmANOK Ookpn. v, Bakeino Sbbviok Cobpn. (Out,). 119261 

I B. I#. E. 219.— CAN. 
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or the agreemeni. Pltf. was therefore 
entitled to damages for breach of the a^ee- 
ment. — ^F owleb v, Oommbboiai. Ti3s«iBEaR Oo., 
Ltd., [19301 2 K. B. 1 ; 99 L. J. K. B. 629 ; 
143 L. T. 391, 0. A. 

Annotation Refd. lie Fairer (T. N.), Ltd., [1937] Oh. 352 

3492. Add, Annotations: — Consd. Re Golomb A: 
Porter & Oo.’s Arbitration (1931), 144 L. T. 
683. Reid. Shuttle worth v, Oox (Maidenhead) 
(1926), 43 T. L. K. 83. 

3494. Add, Annotation : — Refd« United Indigo 
Chemical Oo. t). Robinson (1931), 49 R, P. O. 
178. 

8497a. Failure to obtain qualification shares — 

Recovery on quantum meruit.] — Pltf. was 
appoint^ managing director of a co. by an 
agreement under the co.’s seal which also 
provided for his remuneration. By the 
arts, of assocn. of the co. each director was 
required to obtain his quaUflcation shares 
within two months after his appointment. 
Neither pltf. nor the other directors obtained 
their qualification shares within two months 
or at aU. Pltf. having done work for the co. 
claimed to recover the remuneration provided 
for in the agreement, or, alternatively, on the 
basis of a qiiantum meruit : — Held : the fact 
that pltf. did the work under an agreement 
which was in the fact void did not disentitle 
him from recovering on a quantum meruit, — 
Oraven-Ellis V. Canons, Ltd., fl936] 2 

K. B. 403 ; [1930] 2 All B. R. 1066 ; 106 

L. J. K. B. 767 ; 165 L. T. 376 ; 52 T. L. R. 
657 ; 80 Sol. Jo. 652, 0. A. 

8500a. Power to provide lor employees — Grant ol 
pension.] — A private co.,' the articles of which 
authorised the directors to provide for the 


welfare of employees A their widows A 
children, entered into a deed of covenant by 
which it granted a pension of £500 a year to 
the widow of a former managing director 
five years after his death. Some three years 
later the co. passed a resolution for volunta^ 
winding-up. The widow lodged a proof in 
the winding-up for the capitalised value of 
the annuity, but the liquidator rejected it ; — 
Held : the transaction was not one for the 
benefit of the co. or reasonably incidental 
to the co.’s business. The pension did not 
come within the terms of the co.’s articles, 
as a managing or other director is not a person 
in the employment of a co., A the action 
of the directors was not confirmed by the 
shareholders in general meeting convened 
for the purpose of doing so. The grant of the 
pension was therefore void A ultra vires the 
co.^ — Re Lee, Behrens A Co., Ltd., [1932] 
2 Ch. 46 ; 101 L. J. Ch. 183 ; 147 L. T. 348 ; 
48 T. L. R. 248 ; [1931] B. A C. R. 160, 

3502. Add, Annotations : — Consd. Undoiwood v. 
Bank of Liverpool, Underwood v, Barclays 
Bank, [1924] 1 K. B. 775; Houghton i». 
Nothard, Lowe A Wills, [1927] 1 K. B. 246. 
Refd. Kreditbank Cassel G. m. b. H. v. 
Schenkers, [1926] 2 K. B. 450. 

3505. Add, Annotation : — Refd. Harmer v. Arm- 
strong, [1934] Ch. 66. 

3506. Add, Annotation : — Generally^ Reid. Kredit- 
bank Cassel G. m. b. H. v, Schenkers, [1926] 2 
K. B. 450. 

3506a. Cheque — Presumption of 

authority.] — Stewart (Alexander) A Son, 
OF Dundee. Ltd. v, Westminster Bank, 
Ltd.. [1926] W. N. 271, 0. A. 


PART III. SECT. 28. SUB-SECT. 9.—C 

80 . Remuneration voted by diredorB — 
Vaiidiiy — Jotion by shareholder — Onus 
of proof ,] — When a pltf. oomplalnfl ol 
directors voting a salary & travelling 
expenses to the managing director, he 
must show that their action was either 
uUra %yires or of a fraudulent ohorewster. 
& although it Is beyond the powers of 
directors to vote the salary & travelling 
expenses, this defect can be remedied 
at a shareholders* meeting where the 
managing director is a majority 
shareholder. — Houston v. Victoria 
Maohinkrt Depot, Ltp., [19241 2 
D. L. R, 657 : 38 B. O. R, 426--H3AN. 


8g. Remuneration of pro flis — Meaning 
of profits ,**] — Carlton Hotel Co., 
Lto. V, Gardiner, [1934] 3 W. W. R. 
97 ; 4 D. L. R. 713: 48 B. O. R. 441.— 
CAN. 
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tp. Extent of powers .] — Where a 
general manager Is chosen from the 
directors A Is therefore a managing 
director, there is an implication of 
further A larger authority than in the 
case of a general manager who is not 
a director ; but when directors appoint 
a ** managing director,*’ they may he 
taken to have ipso faeio delegated to 
him some of their powers as a board 
of directors.— Mid -WBeT Collieries, 
Ltd. V. MoEwbn, (1925 8 D L. R. 
629.— CAN. 

8501 V. -- — — Persona 

dealing with a managing director need 
only satisfy themselves that he has the 
power to do what he does, even though 
it be for hia personal advantage, — 
J. Stanley wedlock. Ltd.. Ex p. 
Royal Bank, [19241 4 D. L. B. 1178 ; 
5 C, B, R. 108.— CAN. 

3501 vi. — — — — .]— Whore 

under the arts, of assoon. of a oo. Its 


managing director might have the 
power which he purported to exercise, a 
person contracting with the oo. through 
him is entitled to assume that he 
actually did have such power. — Re 
British Columbia Bond Corpn., Ltd., 
A Lanq, [1931] 1 W. W. R. 286 ; 2 
D. L. R. 985.— CAN. 

3601 vU. .1— 

the evidence proved R.’s position to 
be that of managing director. A, there- 
fore, it must be presumed, especially 
since there was nothing adduced by 
the CO. to negative his authority, that 
he had authority to contract on behalf 
of the CO. to pay pltf. a commission. — 
Wrathall V, Ripstein a Manitowan 
Exploration Co., Ltd., [1932] I 
W. W. U. 801 ; 40 Man. L. 11. 272 ; 
3 D. L. IL 64 ; affy., [1931] 3 W, W. R. 
741.— CAN. 

f i, Presumption as to 

borrowing power,] — ^Money was ad- 
vanced by pltf. to F., a director, A 
not to the oo. F. was in control of the 
00 . *s business, but the directors had 
not delegated their borrowing power 
to him : — Bdd : one director alone 
had no aotued authority from the co, 
to borrow, A pltf. was not entitled to 
assume that the directors had dele- 
gated their borrowing powers to the 
one director who had been left in full 
control of the bufiiness. — ^MEROANTn.B 
Finance Corpn., Ltd. v, Francis A 
Taylor, Ltd., (1929] N. Z. L. R. 731.— 
N.Z. 

sq. Fraud of managing director — 
Storei arrangement for sale of property.] 
— Lasrll t, Hannah (B. C.) (1906), 
37 8. 0. B. 324.— CAN. 

it. Position as trustee — Advantage to 
company from misconduct.] — manag- 
ing director acting in a way whereby 
he derives an improper advantage to 
himself financially or otherwitw cannot 
Justify it by showing that his action 
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was of benefit to the oo. — B ritish 
Columbia Timber Industries 
Journal, Ltd. v. Black (1934), 48 
B. O. B. 209.— CAN. 

PART III. SECT. 28, SUB-SECT. 10. 

r i. Effect of hye-law.] — The 

president of a co. has no authority 
^without the authorisation by the 
board to engage solrs. in tiie co.'s 
business, though there be a bye-law 
giving him a general oversight over the 
business of the co. — Re Petrie Manu* 
facturino Co., Ex p. Hcqhes, [1924] 
4 D. L. R. 1308 ; 4 G. B. R. 311.— CAN. 

0 i. Cheg^te — Unsatisfied iudg- 

menl against company] — Held: the 
creditor, to whom the cheque was paid, 
was not prevented from proceeding 
against the president upon it. — W riohi 
e. Ritchie, 11926] 4 D. L. R. 1050.— 
CAN. 

■b. Not a trustee — As regards funds 
semrities in hia custody.] — Ex p. 
Giroux, [1926] 2 D, L. R. 900 ; 45 
Can. Crlm. Cas. 316 ; (1925), Q. R. 40 
K. B. 362.— CAN. 

PART III. SECT. 29, SUB-SECT. 1.- A. 

}, Mining engineer — Com- 

panies AcU 1927, s. nS.J— S tevens r. 
Spencer (Alta. ), [1930] 2 w. \v . R. 
271 : 3 D. L. R. 993 ; flOS.OJ 4 

D. L. R. 838 ; 3 VV. W. K. 1 29.—CAN. 

80. labourer, rervani or at>- 

2 wenticG- -Director fduo fcb/^ 
mining 1 ’ 

1934, (looH not make the 
directors of a. co. liabje for Ibo wagon 
of a director for work perforinod by 
him a« a “ clerk, labourer, servant or 
apprentice ’* of tlic eo. , 

aw w'hether, even if had not 
been a director, his position as field 
manager for a gold mining co., inter- 
preted in the light of the authority 
he had, the work he did A the place A 
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3526. Add. Annoialions : — As to (2) Hefd. Cotter 
V. National Union of Seamen, [1929] 2 Ch. 58. 
Generally^ Refd. I. K. Comrs. v. Fisher’s 
Exors., [1926] A C. 395. 

3526a. “ Person in the employment of the com- 
pany — Director.] — No managing or other 
director is a “ person in the employment of 
the company.” — Normandy v. Ind Ooope & 
Co., Ltd. [1908] 1 Ch. 84 ; 77 L. J. Oh. 82 ; 
97 L. T. 872 ; 24 T, L. B. 57 ; 15 Mans. 65. 

3532. Add. Annotaiions ; — Refd. Thomas v. Todd, 
[1926] 2 K, B. 511. Gonsd. Fowler v. Com* 
meroial Timber Co., [1930] 2 K, B. 1. FoUd. 
Re Gramophone Records, Ltd. (19.30), 69 
L. Jo. 201. 

3532a. •.] — By the articles of a private 

CO. a governing director, who also held 
practically tiie whole of the share capital, was 
so apjjointed for his life, or until he should 
resign or be removed by special resolution of 
the CO., at a salary of £^fe0 a year. After 
he had continued in ohice for some years the 
CO. passed a resolution for voluntary winding- 
up, & he ceased to act as director, llis 
assigne,(;s sought to jirovc in the liquidation 
for comp(msation due to him for loss of ottice, 
but the liquidator rejected the claim : — 
Held : as the only contract between the 
director & the co. was that contained or 
evidenced in the articles, his empk)ynient 
as such was conditional on the continued 
existence of the co., A ceased automatically 
when it was wound up. But assuming there 
liad been any breach of contract it was one 
in respect of winch, in the circumstances, no 
damages wei’e recoverable. — Re Farbeh 
(T. N.), Ltd., [1937] Oh. 352 ; [19371 2 All 
E.B. 505; 106 L. J, C^h. 305 : 157L.T.431; 
53 T. L. K. 581 ; <S1 Sol. .lo. 3,57. 

3535. Add, Ayinotation : — Refd. Re Lee, Behrens 
& Co. (1932), 48 T. L. R. 248. 

3536. Add. Annotation : — Refd. Rc I^e, Behrens 
& Co. (1932), 48 T. L. R. 248. 

3536a. .] — Re Lee, BEHftENS & Co., 

Ltd., No. 3600a, ante. 

3536b. Remuneration payable out of profits — 
Whether profits available for dividend.] — In 

consideration of services rendered & of the 
transfer of certain rights to the co. by liim, 
the CO. agreed as purchasers “ to pay to 
[jiltf.] out of the first profits of the purchasers 


& in priority to aU dividends payable in 
respect of any shares in the purchasers’ 
capital the sum of £1,000.” The balance 
sheet of the co., for the year ending Mar. 31, 
1936, showed a profit of £698 11s. lOd., 
which sum the directors used for wTiting off 
preliminary expenses in making a transfer 
to certain reserve accounts. Pltf. contended 
that the £698 11s. lOd., being the first profit 
of deft, co., he was entitled to payment of 
that sum in part satisfaction of the £1,000 ; 
& that the co. by the publication of the 
balance sheet were estopped from denying 
that the £698 11«. lOd. was a first profit : — 
Held : upon the true construction of the con- 
tract the words ” the first profits in priority 
to all dividends ” means profits available 
for dividends ; & the test is whether the 

purpose to which the directors have applied 
the sum in dispute is one to which the share- 
holders could not object if such application 
deprived them of what would otherwise 
have been a dividend. — Stewart v. Sasua- 
DiTE, Ltd., [1936] 2 All E, R. -1481 ; 52 
T. L. R. 712. 

3537a. Superannuation — Alteration of scheme — 
Whether ultra vires.] — Re Elder Dempster 
Superannuation Fund Assocn. (1933), 78 
Sol. Jo. 13. 

3540a. Presumption of authority — Due 

delegation o! authority.] — Houghton & Co. v. 
Nothard, Lowe & Wills, No. 3157a, ante. 

3549. Add. Amioiations : — Apld, Kloinwort, Sons 
& Co. V. Associated Automatic Machine 
Corpn., Ltd. (1934), 151 L. T. 1. Distd. 
Peterborough Trust, Ltd. v. Steel Industries 
of Great Britain, Ltd. (1934), 78 Sol. Jo. 801. 
Refd. De Tchihatchef v. Salem! Coupling, 
Ltd., [1932] 1 Ch. 330. 

I 3549a. .] — Kletnwort, Sons tfe 

Co. V. Associated Automatic Machine 
Corpn., Ltd., No. 2419a, ante. 

3553. Add. Annotation : — Refd. The Hayle, [1929] 
P. 275. 

3560. Add. Annotations : — Consd. Chibbett v. 
Robinson (1924), 132 L. T. 26. Distd- 

Mudd V. Collins (1925), 133 L. T. 186 ; Reed v, 
Seymour (1927), 11 Tax Cas. 625; Henry v. 
Foster (A^bur), Henry v. Foster (Joseph), 
Hunter v. Dewhurst (1931), 146 L. T. 225. 
Expld. & Distd. Shipway v. Skidmore (1932), 
16 Tax Cas. 748. Consd. Denny (H. A.) 


ciroumstanco of its performance, would 
have put him in the class of “ labourers 
or servants/* within the meaning of 
said sect. — M ullkmn v. Lanoasteu, 
[10371 1 W. W. R. 73 ; 1 D. L. K. 41 d. 
—CAN. 

PART in. SECT. 29, SUB-SECT. 1.— B. 

e i. By president — Confirmation ] 

— Where a servant had boon orally 
hired by the president of a co., & his 
services had been accepted for three 
& a half years without the president’s 
authority to hire him being questioned : 
— ATeZd! ,* the co. could not repudiate 
the agreement, on the mere ground that 
it was not formally authorised or 
adopted by bye-law. — B loomfield v. 
Monarch Overall MANUFAcruRmo 
Co., Ltd. (No. 2), [19271 2 W. W, R. 18; 
[1927] 3 D. L. R. 146; ajQTd., [19271 
3 W. W. R. 502 ; 11927J 4 O. L. R. 
1137.— >CAN. 

PART HI. SECT. 29, SUB-SECT. 1.-— 0. 

sd. By whom fixed — Directors .) — 
The remuneration of an officer of a oo. 


must be fixed by the directors, & can- 
not be fixed by the shareholders. — 
Wilson v. WooLLArr. [1928 1 4 D. L. R. 
403 ; 02 O. L. R, 620.— CAN. 

so. Who liable for — Directors — 
Whether manager included in * ‘ laftourerst 
servants & apjyrentices .**) — Domanski 
V. Wilson, [1935 J 4 D. L. R. 17 ; O. R. 
400 ; 6 F. L. J. (Can.) 69.— CAN. 

PART III. SECT. 29, SUB-SECT. 1.— D. 

g i. Contracts for parchase 

of stock.) — Held : the cu., in order to 
avoid liability, must show that their 
otfleera were, to the knowledge of the 
brokers, abusing their powers & giving 
dirortions they had no power to give. — 
Ticonderoga Pulp & Paper Co. v. 
Cowans, [19251 4 D. L. R. 1.— CAN. 

g ii. Agreement for non- 

shareholders to gain adoardages of share’ 
holders.) — Held: express authority 
necessary, — M cLeod v. United Can* 
NKRS, Ltd. (P.E.I.), [1925] 3 D. I.. R. 
767.— CAN. , 

g iii. Cancellation of snh- 
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scripiion for stock.) — Held : express 
authority necessary . — Re SUN Rat 
Manufacturing Co., Ex p. Robson 
(Ont.), [1925] 1 D. L. II. 175 ; 6 C. B. R. 
303 ; affg., 4 C. B. R. 507.— CAN. 

sf. Liabilities — Investigation into 
conduct.]— Act 46, 1926, s. 184 (1). 
Is not designed for the purpose of 
onabliug the ot. to hold a general 
investigation into the conduct of an 
officer of the co. The examination 
there Int-euded Is for the purpose of 
fixing liability iu respect of a particular 
claim then before the ct. The sect, 
does not create any now liability 
or any new right, but only provides a 
summary mode of enforcing rights 
which would otherwise have been 
enforced by the ordinary procedure 
of the cts. A person cannot therefore 
bo held liable under the sect, unless he 
Is already liable to pay a sum of money 
by some principle of ordinary law, or 
by virtue of a special clause of Cos. 
Act imposing upon him a particular 
liability. — ZirnuLAND Motor Co. v. 
Short, Liquidator, eto. (1928), 49 
N. L. R. 368.— S. AF. 
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V, Reed (1933), 18 Tax Oas. 254. Refd. Stede- 
ford V, Beloe, [1931]2K.B. 610; Dewhxirst 
V. Hiinter (1932), 146 L. T. 610. 

3560a. Remuneration by commission — Amount re- 
coverable— How calculated.]— Applt., pltf. in 
the action, was for many years secretary 
of reap. co. Originally he received a fixed 
salary per week, but in 1916 an agreement 
was made between him & one A. S., managing 
director of reap, oo., to the effect that in 
addition to his weekly salary he was to 
receive 10 per cent, on the balance of profits 
after payment of 124 per cent, dividend. 
In 1926 applt. quarrelled with A. S. & left 
the service of reaps., & shortly afterwards he 1 
brought this action for an accoimt of the 
sums due to him as commission & for pay- 
ment of the amount found to be due. It 
appeared that nearly all the capital of the 
resp. co. was held by A. S. & his family, & 
that he, as managing director, had entire 
control of the co.’s business. During applt. ’s 
tenure of office A. 8., with the connivance & 
assistance of applt., habitually appropriated 
funds of the co. to his own purposes. Applt. 
in framing his claim for commission con- 
tended (i) that the 12 i per cent, dividend 
referred to in the agreement must be a 
dividend subject to income-tax ; (ii) that the 
124 per cent, dividend must be limited to an 
amount representing 124 cent, on the 
capital of the co. at the date of the agreement 
&: had no application to subsequent increases 
of capital ; & (iii) that for the purpose of 
calculating his commission he was entitled to 
reintroduce into the accounts all the sums 
wliich had been unlawfully applied for the 
benefit of A. S, peraonahy : — Held: (1) the 
124 per cent, dividend must be a dividend 
subject to income-tax ; the 124 cent, 
dividend must be measured on Ihe capital 
as it stood in each year when the accounts 
were made up ; & in reckoning the amount 
on which commission must be paid no 
account could be taken of the sums which 
ought to have been included in the profits 
but had been misappropriated by A. 8. ; 
(2) although applt. had been guilty of mis- 
conduct in relation to the affairs of resps., 
he was entitled to recover moneys which 
were already due to him for work done on 
resps.’ behalf, & the remedy of resps. was an 
action or counterclaim for damages for 
breach of duty. — Ramsden v, Shabratt 
(David) & Sons, Ltd. (1930), 35 Com. Cas. 
314, H. I.. 

Annotation : — As to (2) Befd. Lever Bros., Ltd. v. Bell (1930), 
47 T. L. R. 47. 

3560b. Effect of misconduct.] - Ramsden 

V. SHABRArr (David) & Son, Ltd., No. 
3500a, ante. 


3565. Add, Annotations : — Consd. Shaw & Sons 
(Salford), Ltd. v, Shaw, [1935] 2 K. B. 113. 
Refd. Swedish Central Ry. v, Thompson, 
[1924] 2 K. B. 256 ; Russian Commercial Sc 
Industrial Bank v, Comptoir d’Escompte de 
Mulhouse, Banque Internationale De Com- 
merce De Petrograd v. Goukassow (1924), 
40 T. L. R. 837 ; Todd v. Egyptian Delta 
Land & Investment Co., [1928] 1 K. B. 162 ; 
Lazard Bros. & Co. v. Midland Bank, Ltd. 
(1932), 49 T. L. R. 94. 

3567a. Presumption of authority — Due delega- 

tion of authority,] — Houghton Sc Co. v , 
Nothard, Lowe & Wills, No. 3157a, ante. 

3568a. Purchase of goods for company’s 

benefit.] — Levy v. Metropolitan Cab Go. 
(1854), 23 L. T. O. S. 67. 

3578. Add. Annotation : — Refd. Jones v. Oceanic 
, Steam Navigation Co., [1924] 2 K, B. 730. 

3576. Add. Annotation : — Refd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. R. 587. 

3586. Add. Annolaiion : — Refd. Reid Sc Sigrist, 
Ltd. V. Moss & Meclianism, Ltd. (1932), 49 
R. P. C. 401. 

3590. Add. Annotation : — Refd. Pickford t?. 

Quirke, Pickford v. I. R. Comrs. (1927), 138 
L. T. 600. 

3595. Add. Annolaiion : — Refd. Stewart v. Sasha- 
lito, Ltd., [1936] 2 All E. R. 1481. 

3599. Add. Anyiolation : — As to (1) Refd. Stewart 
V. Sashalite, Ltd., [1936] 2 All E. R. 1481. 

3603a. Bills of exchange drawn by 

branch manager.] — The arts, of assocn. of a 
co. empowered the directors to determine who 
should be entitled to sign & make, draw, 
accept Sc indorse on the co.’s behalf bills, 
notes, receipts, accei^tances, indorsements, 
cheques, etc. The co., whose business was 
that of forwarding agents, had a branch at 
Manchester under a branch manager, C. 
This branch manager, without having in 
fact received any authority from the co., Sc 
acting in fraud of the 00 ., drew seven bills of 
ex change on behalf of the co. signed “ S.C., 
Manchester manager.” The bills were drawn 
to the order of the co., they were accepted 
by C. Sc W. Sc indorsed on behalf of the co. 
” S.C., Manchester manager.” In an action 
on the bills by the holders in due course 
against the co. as drawers : — Held : (1) pltfs. 
were not entitled to act on bills drawn by a 
person in the position of the branch managfu* ; 
(2) the bills were forgeries under which pltfs. 
could have no title. — Kheditbank Gasset, 
G. m. b. H. r. Schenkers, [1927] I K. R. 826 ; 
96 L. J. K. B. 501; 136 L. T. 716; J3 


PART in. SECT. 29, SUB-SECT. 2.— 
C. (b). 

1. By acts of secretary ‘treasvrer. ] 

eld: (1) a secretary -treaeurer, aa 
such, has no authority to bind his co. ; 
(2) on the facts, there was nothing to 
show that the authority of the secretary - 
treasurer in this case was other or 
more extensive than that of any other 
secretary. — M ykrs v. Union Natural 
Gas Co. (1922), 63 0. L. R. 88.— CAN. 

PART in. SECT. 29, SUB-SECT. 8.— B. 

3596 i. Remuneration by commission 
— Based on profits — <&: weekly sum — 
Provision for fU^ minimum-^^MigM to 
minimum although no 3>ro/8te.]— G allb- 


V. Waterloo Motors, Ltd., 
[19.S1J 2 D. L. R. 310; 3 M. P. R. 137. 

-<!AN. 

sb. Right to remunerafvm — Absence 
of byedaw authorising payment — Action 
not maintainaJlile — Companies Act, 
n. S. M., 1913 (c. .35), s. 32.]— Mrnzies 

V. Tyndall Quarries Co. (Man.), 

[19201 4 D. L. H. 350 ; [1926] 2 

W. W. R. 864.— CAN. 

PART in. SECT. 29, SUB-SECT. 3.— C. 

g — .j — Whore the 

managtif of a oo„ acting in good fait h 
under the authority which ho thouglit 
was vested in Idni Sc which could have 
vefltod in 1dm under the co.'s arte. 0/ 
aasoon., execut-c® a contract on tno 
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co.’s behalf, & t,he other parly accepts 
him as having authority, the 00. 
is bound by his act.— “Assoerj^TED 
Growers of British CoLTrMJUJ^, 
r. British Ojuumbia 
Ltd., (19251 1 D. L. L- ^ 

W. W. K. 505; 31 B- tL ‘^3...— 
CAN. 


sd. Manager conducting persomil 
business — Payment by pc^ty having 
dealings tnith company .] — FAWCEVr v. 
Petitcodiac? Blacjk Fox go., Ltd, 
(1932), 6 M. P. n. 442.~-CAN. 


3602 i. - By misrepresenta- 

tion — Question of authority.] — ■ Raven B 
Plantations, Ltd. r. Estate H. 
A»kay(X927). 48 N.L. R. 174.— S. AF. 



Oases 8808a--889ai Bkouqsh and Empire Digest Supplement. 


T, L. B. 237} 71 SoL Jo. 141; 32 Com. Om, 
197, C. A. 

AnnoUUions: — As to (1) CoM^ British — 

Co. V. Federated European Bank» Ltd.. {1932) 2 K. 
176. Befd. Lteett (Liverpool) ip. Barclays B^k, U928] 
1 K. B. 48. As to (2)_Oomd, Sllngsby e. Dtetrlot Bank 
Ltd. (1931), 47 T. L. R. 587 ; Sou^ London Greyhound 
Racecourses. Ltd. ». Wake. 119311 1 Oh. 496; Atomeeno 
Bankvereenigingr e. Langtoo (1936), 40 Com. Oae. 247. 

3608. Annotation: — Obtd. Wurzel v. 

Houghton Main Home Delivery Service, Ltd., 
Wurzel V. Atkinson, [1937] 1 K. B. 380. 

3652. Add, Annotation : — ^ReM. Re Olyncorrwg 
OoUiery Co., Railway Debenture & Genera) 
Trust Co. V. The Oo., [1926] Oh. 951. 

3656. Add, Annotation : — ^Refd. Re City Dquitable 
Fire Insce., [1925] Oh. 407. 

3657. Add. Annotation : — Consd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. B. 853. 

3661. Add. Annotation : — Consd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. B. 853. 

3661a. .] — Be City Equitable Fire Insur- 

ance Co., Dro., No. 3059a, ante. 

3662a. Inspection ot securities — Whether in proper 
custody.] — Re City Equitable Fire Insur- 
ance Co., Ltd., No. 3059a, ante. 

3664. Add. Annotation : — Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. B. 853. 

3665. Add. Annotation : — Apld. Be City Equitable 
Fire Insce., [1925] Oh. 407. 

3668. Add. Annotation : — Ae to (1) Refd. Re City 
Equitable Fire Insce. (1024), 40 T. L. B. 664. 

3670a. .] — Re City Equitable Fire 

Insurance Co., Ltd., No. 3059a, ante. 

3674a. Duty to report to members — Extent of duty.] 

— The duty of the auditors of a co. to make 


„ report to ttie members, an^er IWfl 

sect. 134 (1), is 

report to the seOTetary of 

OAaiq a Oo. (London), Ltd., [ 19 ^] Oh . 

483 ; 103 L. J. Oh. 193 ; 161 L. T. 323 , 

60 T. L. E. SOI ; 78 Sol. Jo. 223. 

867S. Before this case add “ See, note, 1929 Act, 

j 6. 

3684a. Application of Interpretation Act, 1^9 
(c. 68), s. 1 (1)— To special articles used with 
Table A.J — By the arts, of assocn. of a co. 
which was incorporated in 1906 it was pro- 
vided that Table A in the first sched. to the 
Cos. Act, 1862, should apply to the co., but 
that certain clauses of Table A should be 
excluded. In an action by a director against 
the co. <fc its directors, in which he claimed a 
declaration that a notice purporting to 
remove him from the office of director was 
invalid, the question arose whether Interpre- 
tation Act, 1889 (c. 63), s. 1 (1), which 
provides that words in the singular shall 
include the plural & words in the plural 
shah include the singular applied to the 
special articles which were used with Table 
A: — Held: sect. 1 (1), which governed 
Table A, also governed the special articles 
which were used with Table A, &, applying 
this principle to the notice in question, pltf. 
was validly removed from riis office of 
director & the action failed. — Fell v. 
Derby Leather Co., Ltd., [1931] 2 Oh. 
252 ; 100 L. J. Oh. 311 ; 145 L. T. 356. 

3692. Add. Annotation : — Consd. Oswald Tillotson, 
Ltd. V. I. B. Oomrs. (1932), 48 T. L. R. 628. 

3693. Add. Annotations: — As to (1) Refd. Batu 
Pahat Bank, Ltd. v. Tan Keng Tin, Official 


part ni. SECT. 29. SUB-SECT. 8,— D. 

si. For iudgmerU against company — 
In action brought on managcr*e instruc- 
tions.] — Held : the manager was not 
liable. — PAomo Coast Coal Mines, 
Ltd. V. Arbuthnot, 11928] 1 D. L. R. 
670 ; [19261 1 W, W. R. 478 ; 36 
B. C. R. 321,— CAN. 

Em. Undue prelcrence.] — An olflcer 
ot a CO. who grant.8 an undue preference 
to himself is guilty of tniafeasance Sc 
breach of trust within the meaning 
of Act 46, 1920, 6. 184 (1). A part- 
time secretary is an oflaoer of the co. 
within the same sect. — Z ululand 
Motok Co. V. Boswell, Liquidator, 
ETC. 0928), 49 N. L. R. 376.— S. AF. 

PART III. SECT. 29, SUB-SECT. 4.— A. 

sn. Contract to appoint on obtaining 
control of company — Construction. ] — 
PURDOM V. Doherty (Can.), [1929] 8 
D. L. R. 719 ; ajfg., 33 0. W. N. 425.— 

CAN. 

PART HI. SECT. 29, SUB-SECT. 4.— D. 

I. — — .] — Re ALPHA 

_ _iTaAaE & Intestwcent Co. (1916), 
34 W. L. K. 483 ; 10 W. W. R. 652.— 
CAN, 

PART IIL 8BCT. 29^ SUB-SECT. 6.— B. 

3681 I. General rwfe.)— Persons who 
continue from year to year to assume 
the duties of auditors must be held to 
have agreed to conduct their work in 
a reasonably skilful $c careful manner. 
In an action in which deft, auditors 
were held liable tn dama^ for negU* 
gence in not detecting defaloations by 
the pltf. ^8 accountant, it wae held that 
there was ample justlfloatlon for the 
belief of pltf. "a shareholders that the 
report pltf, was receiving mmually 
from defts. provided for mioh an audit 
u« would reasonably catch such thefts 


Sc manipulations of the books as said 
employee had been guilty of. Defts. 
were not justified In taking directions 
from another employee, the manager, 
whom also they were required to check, 
as to whether it was necesssny to do 
certain work of checking. Slnoe defts. 
were aware that pltf.'s system of check - 
Ing was faulty & that the danger of 
theft was always present, the default 
of pltf., or of Its employees other than 
the acoused in not remedying that 
sitnation did not exouse the continuing 
QQgUgonce of defts. The fact that 
oltt. had received from bonding oos. 
the greater part of the loss it had sus- 
tained was not a defence to the action. 
Any possible Issue arising from such 
payment might be left to be determined 
between pltf. Sc said oos. on defts. 
making payment, or, alternatively, if 
defts. so requlre<i, the form of judg- 
ment might provide for notice to any 
parties, such as the bonding cos., 

f resumed to have an interest therein. — 
NTERNATIONAL LABORATORIES, LTD. V. 
DEWARJ1932] 8 W. W. R. 174 : [1933] 
1 D. L. R, 34 ; reosd., [1933] 2 W. W. R. 
529; 3 D. L. R. 663; 41 Man. L. R. 
329.— CAN. 

8661 ii. .] — The extent of the 

duty & liability of an auditor depends 
on the terms of his emplo:n3aent in 
the particular case, Sc on the book- 
keeping methods used, to the know- 
ledjgDe of his employer, by the 
latter^s officials.— J amieson, Austin 
Sc Mttoheix, Ltd. v. Battrum, [1934] 
1 W. W. R. 324.— CAN. 

8668 i. As to balance skecf.J— 
Although an auditor of a oo. la not an 
Insurer, Sc does not guarantee that the 
books of the co. show the true position 
of its affairs or that his balance-sheet 
is aocurate aooordiog to the books, it 
is his duty to ascertain Sc certify to 
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the shareholders the true financial 
position of the co. at the time of the 
audit so far as reasonable care Sc skill 
on his part discloses it ; it is not 
sufficient for him to ascertain that the 
balance-sheet corresponds to the books, 
ho must take reasonable care to ascer- 
tain that the books themselves show 
the true position. It is hla duty to 
report & comment on any item In the 
balance-sheet furnished by the directors 
which either appears or is found from 
investigation to call for comment or 
exi.»lanatlon. An auditor who gives 
shareholders moans of information 
instead of information in respect of a 
00 . ’s financial position dr>es so at his 
erll. Sc runs the very serious risk of 
eing held, judicially, to have failed 
to have discharged his duty. When 
it is shown that the audited balance- 
sheets do not show the true conation 
of the co. Sc that damage has related 
the onus Is on the auditor to show 
that such damage Is not the result of 
any breach of duty on his part.— 
Blub Band Navigation Oo., Ltd. 
(Trustee) v. Prxok, Waterhouse Sc 
Oo. (No. 2), [1933] 8 W. W. R. 53 ; 
revsd. on the fads, [1934] 2 W, W. R. 
49 ; 3D. L. R. 404 ; 48 B. O. R. 825.— 
CAN. 


PART III. SECT. 29, SUB-SECT. 6. 

— C. 

8679 i. Misfeasaihoe — FaMure to 
attdit.) — Held: the failure to audit & 
report on the balance sheets of a oo., 
Sc the sending of summaries purporting 
to be audited to the registrar of oos. 
were wilful acts or defatfita on the part 
of the auditor, Sc he was liable to make 
good certain sums paid as preference 
oividonda as a result of such default. — 
Re Fuitton (John) & Oo., Ltd., [19821 
N. I. 35.— IR. 



Assignee of Property, [1933] A. O. 691. As 
to (2) Consd. Sfiuttfeworth v. Oox (Maiden- 
head) (1926), 43 T. U R. 83. 

3695. Add, Annotation : — ^Hefd. Campbell v. Rofe, 
[1933] A. 0. 91. 

3696a. Increase in voting rights of preference 

shareholders.] — St. Davids (Lord) v. Union 
Castle Mail SS. Co., Ltd. (1934), 78 Sol. 
Jo. 877. 

3698. Add, Annotation : — Expld. & Dlstd. Jacobs 
V. Batavia & General Plantations Trust, 
[1924] 2 Oh. 329. 

3702. Add, Annotation : — ^Refd. Shuttleworth v, 
Oox (Maidenhead) (1926), 43 T. L. R. 83. 

3703. Add, Afinotation : — Dbtd. Shuttleworth v, 
Oox (Maidenhead) (1926), 43 T. L. R. 83. 

3704. Add, Annotation,: — As to (2) Refd. Shuttle- 
worth V, Oox (Maidenhead) (1920), 43 T. L. R. 
83. 

3704a. Interference by court.] — It is for 

the shareholders, <te not for the ct., to say 
whether an alteration of the articles is for the 
benefit of the co., provided that it is not of 
such a character as that no reasonable men 
could so regard it. 

The arts, of assocn. of a co. provided that 
pltf. & four others should be the first directors 
of the CO., & that they should be permanent 
directors, & that each of them should be 
entitled to hold office so long as he should 
live unless he should become disqualified 
from any one of six specified events. Owing 
to irregularities in the accounts furnished by 
pltf. of sums received by him on the co.’s 
account an extraordinary general meeting 
of the co. was held <fc a special resolution 
was passed that the articles should be altered 
by adding a seventh event disquahfying a 
director, namely, a request in writing by 
all his co-directors that he should resign his 
office. Such a request was subsequently 
made to the pltf. There was no evidence of 
bad faith on the part of the shareholders. 
In an action by pltf, for breach of an aUeged 
contract contained in the original articles 
that he should be a permanent director, & 
for a declaration that ha was still a director 


VoL IX. — CQi3aipajii6S. CfEM 

of the co. : — Hold : the contract, if any* 
between pltf. & the co. contained in the 
articles in their original form was subject 
to the statutory power of alteration & that 
if the alteration was bond fide for the benefit 
of the CO. it was valid & there was no breach 
of that contract ; there was no ground for 
saying that the (alteration could not reason- 
ably be considered for the benefit of the co. ; 
therefore, there being no evidence of bad 
faith, there was no ground for questioning the 
decision of the shareholders that the alteration 
was for the benefit of the co. ; &, con6e(|uently, 
pltf. was not entitled to the relief claimed. — 
Shuttleworth v, Oox Brothers So Co. 
(Maidenhead), Ltd., [1927] 2 K. B. 9 ; 96 
L. J. K. B. 104 ; 136 L. T. 337 ; 43 T. L. R. 
83, 0. A. 

Annotation : — Folld. Siifirden v. Urban Firo Insurance Oo., 
(1930), 75 Sol. Jo. 60. 

3704b. .] — SuGDEN V, Urban Fire In- 

surance Co., Ltd. (1931), 75 Sol. Jo. 60 
(Vice-Chancellor of Lancashire). 

3724. Add, Annotations : — Refd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258 ; Henry v, 
Foster (Arthur), Henry v, Foster (Joseph), 
Hunter t». Dewhurst (1931), 146 L. T. 225. 

3729. Before this case insert- Compare Corpora- 
tions, Vol. XIII., pp. 339 ei seq,** 

3734a. Preference shareholders whose 

dividends “ In arrear.’*] — A co.’s articles 
of assocn. provided that the original pre- 
ference shares, carrying a cumulative pre- 
ferential dividend of 7 per cent., should not 
confer upon the holders the right to attend 
& vote at any general meeting or to have 
notice thereof unless {inter alia) the dividend 
thereon was in arrear for more than three 
months. Subsequently the capital of the co. 
was increased by the issue of preferred 
ordinary shares with the right to a non- 
cumulative preferential dividend of 10 per 
cent, payable in respect of each year 
exclusively out of the profits earned in each 
year & to rank after the preference shares. 
It was further provided that the holders of 
these preferred ordinary shares should, muiatis 
mictundis, be subject to the same restrictions 


PART III. SECT. SO, SUB-SECT. 2.— 
C. (b) ii. 

sp. Hights of members — Forcing ad- 
ditionai shares on dissenting member.] 
— An art. of assocn. of a co. providing 
that the directors might require a 
shareholder to take up additional shares 
in a certain ratio was altered by a 
resolntion of the majority of the share- 
holders. applt. {inter alios) dissenting. 
The alteration struck out the words 
“ three shares for every 250 lb. of bxitter 
fat*' supplied by a member & substituted 
** one share for every 60 lb. of butter- 
fat.** Applt. was called upon to take 
up additional shares in aeoordance with 
the altemt-lou, but refused to do so : — 
Held : the art. wets not one that could 
be amended under Cos. Act, 1906, s. 122, 
so as to force additional shares on a 
dissenting member, 8c applt. was not 
bound by the alteration objected to. — 
Macdonald v. Nobmanbt Oo-oprra- 
TiVE Dairy Factory Co., Ltd., Cl 923] 
N. Z. L. R. 122.--N.Z. » J 

3698 i. Alteration a breach of con- 
traot.y-^A shareholder In a oo. must be 
taken to know that one of the incidents 
of membership of a oo. is that the co* 
may, by adopting the proper method, 
bom fide alter Its artioles in a way 
which may prejudicially affect his 
Interest, $c provided that the altera- 


tion in the article is not iDConsistcnt 
with the objects set out in the memo- 
randum of association, 8c is bond fide 
made in the interest of the co., the 
shareholder would be boimd by such 
an alteration. 

A oo. cannot commit a breach of 
contract by altering Its artioles. — 
Habi Chandana Joga Deva V, Hin- 
dustan Co-Operative Insurance 
Society, Ltd. (1924), I. L. R. 62 Calo. 
239.~IND. 

8698 il. .] — Reap,, a member of 

applt, CO. for a number of yeeu*, sup- 
plied produce to the oo. upon terms 
set out in certain of the oo.'s arts, of 
assocn. The oo. altered the arts, in 
question in a manner which subse- 
quently proved to be prejudicial to 
resp., &, declining to be bound by such 
alteration, he took action to recover 
the balance due to him on the basis of 
the original artioles: — Held: It not 
having been shown that reap, had in 
any way assented to the alteration in 
question, he was not bound thereby, 
& was entitled to be paid for bis pro- 
duce on the basis of the original arts, 
as unaltered, — Johnson v. Eltham 
C o-opicRATiVB Dairy Factory Oo., 
Ltd.< Eltham Oo-operative Dairy 
Factory Oo„ Ltd. v, Johnson, '' 

N. Z, L. R. 216,— N.ZU 
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PART III. SECT. 80, SUB-SECT. 2,— 
C. (b) lii. 

8701 i. For benefit of company as 
whole ,] — If a majority of shareholders 
carry a resolution to alter the articjles 
not in the interests of the co. at large, 
but entirely for their own benefit & in 
their own interests, they have not 
acted bond fide. Sc that Is fatal to the 
validity of the alteration. The co. had 
resoinded an article whereby the dry ” 
shareholders were entitled to interest 
on their capital, 8c substituted another 
which hod the effect of depriving tJio 

dry ** shareholders of interest 
Held : the article was invalid. — (J eahv 
V. Melrose Oo-opFitATivw Daikv Co., 
Ltd., [19301 N. Z. L. R. 768, "N.Z, 


»ART in. SECT. 30. SUB-SECT. 3.-~A. 

sd, MUdcHcriptiun of vwrti 
-A meeting was erronoouely de^ribed 
3 a directors' meeting a 

hareholdera' meeting. The three 
Uareholdera present were also dJreo- 
^rs. An act done at such meeting, 
eing inira vires bound the co. not- 
Ithstauding the mlsdesOTlption.-— 
. H. McGuire & H. J. Forester, 
TD. V. Cadzow, [19321 3 W. W. R. 
$7 ; [1933] 1 D. L. R. 192 ; 26 Alta. 
. R. 518.— CAN. 



Cases 3784a— 3811a. English and Empire Digest Supplement. 


as to receiving notices of & attending & 
voting at general meetings as the holders of 
original preference shares. Since 1920 no 
profits had been available to pay dividends* 
& for the general meeting of 1926 the holders 
of preferred ordinary shares received no 
summonses. In an action by holders of such 
shares against the co. for a declaration that 
they were entitled to have notice of & to 
attend & vote at the general meetings : — 
Held : the words “ in arrear,*’ in the context 
in which they appeared in the articles, could 
not be construed to cover the non-payment 
of a non-cumulative preference dividend 
payable out of the profits of each year & not 
paid because there were no profits available 
for the dividend, & the action failed. — 
CouLSON V, Austin Motor Co., Ltd. (1927). 
43 T. L. B. 493. 

3738. Add. CiicUion : — 13 Mans. 316. 

3740. Add. Annotation : — Refd. Be Jones (R. E.), 
Ltd. (1983), 50 T. L. B. 31. 

3746. Add. Annotation : — FoUd. Be Newcastle 
United Football Co., [1932] W. N. 109. 

3749a. Where twenty-one days’ notice required — 
Shareholders resident abroad — Notice un- 
necessary.] — Be Newcastle United Foot- 
ball Go., Ltd., [1932] W. N. 109 ; 173 

L. T. Jo. 344. 

3753. Add. Annotation : — Generally y Refd. Cotter 
V. National Union of Seamen, [1929] 2 Ch. 68. 

3770. Add. Annotation : — Refd. Shuttieworth v. 
Cox (Maidenhead) (1920), 43 T. L. B, 83. 

3771. Add. Anno/af?07is Refd. Shuttieworth v. 
Cox (Maidenhead) (1920), 43 T. L. B. 83 ; 
Batu Pahat Bank, Ltd. v. Tan Keng Tin, 
Ofiicial Assignee of Property, [1933] A. 0. 691. 

3771a. Shareholder with no registered address — 
No address In United Kingdom for service ol 
notices.] — Dickson v. Halesowen Steel 
CO.J1928] W. N.33. 

3775. Add. Annoiaiions : — As to (1) Consd. Be 
Walker’s Settlement, Itoyal Exchange Assur- 
ance 7?. Walker, [1935] Ch. 507. As to 
(2) Apld. Wall V. Exchange Investment 
Oorxm., 11920] Oh. 143. 


3779. Add. Annotation : — Expld. & Apld. Parker 
& Cooper V. Beading, [1926] Oh. 975. 

3787a. .] — Wall v . Exchange 

Investment Corpn., No. 38na, po.st. 

3802. Add, Annotation: — Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. O. 369. 

3803a. Although proxy given.] — A co.’s 

arts, of assocn. provided, art. 74, that votes 
might be given personally or by proxy ; 
art. 75, that the instrument appointing a 
proxy should be deposited at the office not 
less than forty-eight hours before t)ie time of 
holding the meeting at which it was to be 
used ; &, art. 76, that “ a vote given in 
accordance with the terms of an instrument 
of proxy win be valid notwithstanding the 
previous . . . revocation of the proxy . . , 
provided no intimation in writing of the 
. , . revocation . . . shall have been re- 
ceived at the office before the meeting ” : — 
Held : in a case where a proxy had not been 
validly revoked in accordance with art. 76, the 
shareholder who had given the proxy was 
free to attend at the meeting &i vote person- 
ally ; &, when he had done this, the vote 
tendered by the proxy was properly rejected. 
— Cousins v. International Brick Co., 
Ltd., [1931] 2 Oh. 90 ; 100 L. J. Ch. 404 ; 145 
L. T. 471 ; 47 T. L. B. 217, C. A. 

3811. Add. Annotation : — Apld. Wall v. Exchange 
Investment Corpn., [1926] Ch. 143. 

3811a. Whether decision of chair- 

man final.] — An art. provided that no ob- 
jection should be made to the validity of any 
vote except at the meeting at which it was 
tendered, & that every vote, whether given 
in person or by proxy, not disallowed at any 
meeting should be deemed valid for all pur- 
poses : — Held : the decision of the chairman, 
who, in the boitd fide exercise of the power 
conferred upon him by the art., had refused 
to disallow a vote by proxy to which objection 
had been taken at the meeting, was final & 
would not be reviewed by the ct. — Wall v. 
Exchange Invpistment Corpn., [1920] Cb. 
143 ; 95 L. J. Ch. 132 ; 134 L. T. 399, C. A. 


PART HI. SECT. 30. SUB-SECT. S.— 

B. (f), 

e i. .] — A flbareJioldor, who is 

present at a meeting of shareholders, 
can waive his right to he Rriven notice 
of the Intention to move a special 
rcHoliition ; the giving notice of such 
intention ts only proscribed in order 
to give shareholders time to consider 
the matter . — Re Exrrx Footwear Co., 
Ex p. Nova Trust Co., 119231 

D. L. R, 212; 56 N. 8. R. 195; 
3 C. B. R. 748.-~CAN. 

PART in. SECT. 30, SUB-SECT. 8.— 

D. (b). 

sq. Neceasiiy /or g^iorum at commence- 
ment — at limt of iiotino.] — At the 
outset a majority of the Issued shares 
were represented at the meeting, but 
some of the sharehoWers withdrew 
Sc at the time of the voting there was 
no longer a quorum :^Held : meetings 
of shareholders are to be governed by 
the same rules as to quortun & pro- 
cedure as apply to parliamentary & 
municipal bodies except where the 
statxite or bye-laws otherwise provide ; 
& the shareholders* meeting therefore 
was a nullity failing for want of a 
quorum, & the bye-laws were not 
properly passed. — L umbers «. Fbktz. 
tlOiOl 1 D. L. R. 61 ; 63 O. L. R. 190. 
—CAN. 


PART III. SECT. 80. SUB-SECT. 3.— 
D. (c). 

3785 ii. To pive castinp vote — 

For what, purposes to be exerdaed .] — 
Re Citizen’s Coal & Forwarding Co. 
(Ont.), [1927] 4 D. L. R. 275.— CAN. 

3796 il. .) — At an extra- 

ordinary general meeting of a co. a 
Kpeciiil resolution to increase capital 
was declaimed by the chairman to nave 
been carried by the requisite majority. 
Among the majority voting for the 
resolution were two shareholders who, 
in terms of the articles of assocn. were 
not qualified to vote, in respect that 
they had been registered owners of 
their shares for less than a month. 
If their votes had not been Included, the 
requisite majority in favour of the 
resolution could not have been 
obtained. No poll was demanded at 
the meeting : — Held : under 1929 Act, 
s. 117 (3), as no poll had been demanded 
at the meeting, the declaration of the 
chairman that the resolution had been 
carried by the requisite majority was 
final & ooDcl naive. — Re Grahams’ 
INIorocco Co., [1932] S. C, 269.— SCOT. 

PART III. SECT. so. SUB-SECT, 3.— 
D. id) i. 

8801 i. TrUerested directors 

dt Directors Sc other 

shareholders, implicated in a breach 
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of trust with respect to the oo.’s pro- 
perty, ere not entitled to uso tneir 
votes at a general meeting, c.alled for 
the purpose of deciding whether the 
oo.’s name bo retained as pltf. or 
struck out in an action begun in the 
name of the co. & In that of a share- 
holder suing on behalf of himself & 
all other shareholders with reject to 
such breach. — Leavens & Canada 
National Fire Insurance Co. v. 
Great West Permanent Loan Co. 
(No. 2) (Man.), [1927] 3 W. W. R. 486. 
—CAN. 

sr. Necessity for concurrence of joint 
shareholders.] — Joint holders of shares 
must concur in voting upon them unless 
the bye-laws of the co. otherwise pro- 
vide. Defts, were not entitled to vote 
upon shares held by them as trustees 
jointly with other persons, whq wore 
not present or assenting. — Lumbers v. 
Fretz, [1929] 1 D. L. R. 51 ; 63 

O. L. R. 190.— CAN. 

PART III. SECT. 80, SUB-SECT. 3.— 
D. id) iii. 

st. No amendment of vote — After 
vote cos/.] — B arber, etc. v. New 
Zealand Sounds HtPro Elkotbio 
Concessions, Ltd., [1927] N. Z. L. R. 
689.— N.Z. 

•v. How demanded — Demand by 
specified number of members — Proxies 
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3822. Add. Annotation : — Refd. Re Jones (R. E,), 
Ltd. (1933), 60 T. L. R. 31. 

3823. Add. Annotations: — As to (l) Dlstd. Wor- 
cester Oorsetry, Ltd. v. Witting, [1936] O. 
R. 640. Held. Re Jones (R. E.), Ltd, (1933), 
60 T. L. R. 31. 

3826. Add. Annotation : — Consd. Neuschild v. 
British Equatorial Oil Co., [1926] Ch. 346. 

3829. Add. Annotation : — to (1) Gonsd. Re 
Dorman, Long & Oo., Re South Durham Steel 
& Iron Co., [1934] Ch. 635. 

8841a. Revocation of proxy received after 

commencement of meeting but before poll 
taken — Vote valid.] — Spiu^r. v. Mayo 
(Rhodesia) Development Co. (1908), Ltd., 
[1926] W. N. 78. 

Annotation: — Consd. Cousins v. International Brick Co., 
[1931] 2 Ch. 90. 

3847a. Vote valid unless disallowed at 

meeting — Whether decision of chairman 
final.] — Wall v. Exchange Investment 
C oiiPN., No. 3811a, ante, 

3847b. Right of member to vote although proxy 
given.] — Cousins v. International Brick 
C o., Ltd., No. 3803a, ante. 

3853. Add. Annotation : — Refd. Re Jones (R. E.), 
Ltd. (1933), 50 T. L. R. 31. 

3858a. Two resolutions put to meeting en 

bloc.] — Where on a show of hands there are 
two resolutions before a meeting of share- 
holders, one for the reduction of capital & 
another for the conversion of the preference 
shares into ordinary shares, & where there is 
a right to a poll, the chahman may put the 
resolutions en hloc if no shareholder requires 
him to put them separately. — Re Jones 
ill. E.), Ltd. (1933), 50 T. L. R. 31. 

3866a. Notice of intention to propose — Twenty-one 
days — How calculated.] — The period of not 
less than twenty-one days prescribed by 
1929 Act, s. 117 (2), relating to notices 
of meetings in connection with the passing 
of special resolutions, means a period of not 
less than twenty-one clear days, exclusive 
of the day of service of the not ice & exclusive 
of the day on wliich the meeting is to be held. 

Provisions in tlie articles regulating the 
date on which a notice is to be deemed to j 
be served must be considered ; but an article 
which provides that the day of service of a 
notice is to be counted in the relevant 
number of days must be disregarded. — Re 
Hector Whaling, Ltd., [1936] Ch. 208 ; 
105 L. J. Ch. 117 ; 154 L. T. 342 ; 52 T. L. R. 
142 ; 79 Sol. Jo, 966. 

3874. Add. Annotation : — Retd. Re Darwen &l 
Pearce, Associated Paper Mills v. Barnes 
(1926). 95 L. J. Ch. 487. 


3874a. Adjournment of second meeting 

to date more than month from date of first 
meeting.] — Where a meeting, held for the 
purpose of confirming as special resolutions 
resolutions passed as extraordinary resolu- 
tions at a meeting held less than a month 
before, is adjourned, for hoytd fide reasons, to 
a date more than a month from the date of 
the meeting at wlxich the resolutions were 
passed, the resolutions are confirmed at 
the adjourned meeting, they are valid within 
1908 Act, 8. 69 (2). — Neuschild t;. British 
EQUATORIA.L OiL Co., [1925] 1 Ch. ,346; 94 
L. J. Ch. 201 ; 133 L. T. 227 ; 41 T. L. R. 
414 ; 69 Sol. Jo. 440. 

.] — See, note, 1929 Act, 

ss. 117 (2), 119, 287. 

3878. Before this case insert “ Compare Corpora- 
tions, Vol. XIII., p. 346.” 

3880. Add. Annotationji : — As to (1) Consd. Cotter 
V. National Union of Seamen. [1929] 2 Ch. 58. 
Refd. Cox V. National Union of Foundry 
Workers of Great Britain Ireland (1928), 
44 T. L. R. 345. 

3881a. .] — Spiller?;. Mayo (Rhodesia) 

Development Co. (1908), Ltd., [1926] W, N. 
78. 

Annotation : — Refd. Cousina v. lutornational Brick Co., 
[1931] 2 Ch. 90. 

3882. Add. Annotation: — Refd. Neuschild v. 
British Equatorial Oil Co., [1925] Ch. 346. 

3882a. Re-election of retiring director.] 

— Spencer v. Kennedy, No. 2879a, ante. 

3890. Add. Annotation : — Consd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 

3916a. Whether “ knowingly party 

to default.] — Beck v. Board op Trade 
(Solicitor), Goodchild v. Board of Trade 
(Solicitor) (1932), 76 Sol. Jo. 414, D. C. 

3917. Add. Annotation : — As to (2) Refd. Glanvill, 
Enthovenr. LR. Comrs. (1924), 131 L. T. 818. 

3925. Add. Annotation : — Consd. R. v. Corv, [1927] 
1 K. B. 810. 

3933. Add. Annotations : — Consd. Hearts of 0«ak 
Assurance Co. v. A.-G. (1932), 48 T. L. R. 
296. Refd. Hearts of Oak Assurance Co. v. 
A.-G. (1931), 47 T. L. R. 579 : Denby A Sons, 
Ivtd, V. Minister of Health, [1936] 1 K. B. 337. 

3934a. Locality of debt created.] — An English 
trust investment co. held 3,712 ordinary £l 
shares in deft, co., also an English co. with 
a registered office in London, A deriving its 
revenue entirely from its shares in four cos. 
carrying on business exclusively in Aust ralia. 
Deft. co. had its head office & boai’d of 
directors in Australia, but had also a register 
of shares in London. Deft. co. braving been 
assessed to Australian income tax was 
required by the Deputy Federal Coiur. of 


not innluded.] — Cos. Act. 1892, s. 48 (3), 
providos that a demand for a poll of 
members of a eo. must be made by at 
least two members ; — Held : a demand 
by a member personally present & 
holding proxies for two other 
members not personally present was 
not a demand within this sect . — lie 
Rhodesian Manufacturing Co., Ltd., 
[19271 S. A. S. R. 310.— AUS, 

PART ni. SECT. 80. SUB-SECT. 3.— G. 

3897 i. When court vnll inter fere — 
To summon meeting. ] — If on an 
application to strike out the name of a 
00 . which has been used as pltf. with- 
out authority, there is any reasonable 
doubt as to the wishes of the share- 


holders, the ot. has power to order the 
directors to summon forthwith a 
general meeting of the shareholders 
to 6Lscertain their wishes. — Leavens 
V. Great West Permanent Loan 
Co., [1927] 2. W. W. R. 600 ; 36 Man. 
L. K. 606.— CAN. 


3899 i. IVhen court will interfere — To 
prevent meeting being held .] — Injunction 
may be granted restraining the meeting 
of a oo. where a primd fade case of 
fraud or oppression is made out. — 
Fuller v. Bruce, [19351 3 D. L. R. 
256 ; 9 M. P. R. 437 : 5 F. L. J. (Can.) 
101 ; on appeal, [1936] S. O. R. 124; 
2 D. L. R. 273.— CAN. 


Bg. Motion by cestui gue trust- 
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-To 


restrain trustee from voting^ -Whethrr 
company necessary party.] — Petkik 
Brown & Love, fJ934j 3 VV. W. li. 
380 ; 49 B. C. K. 299. —CAN. 


ART in. SECT. 30, SUB-SECT. 7. — A. 

sa. Musi apply rateably to all share- 
aiders of same 

^onco of a tii'vnden*’! that it shall apply 
itoahlT to all shareholders of the same 
laSS. — PRKTCVXLLK FOX CO. 77. JO^AN, 

929 J 3 D. L. K. 907 : 64 O. L. il. 


so. TVhat ainmmts to dividend — 
THiride^ Duty Act, 1902 (W. A.).]— 
Swan Brewery Oo., Ltd. v. R„ [1914] 
A. 0. 231, P. C.— AUS. 



Oases 3934ar— 8944a. English and Ehpibe Digest Sotflement. 


Taxation » to deduct an amoxmt sufficient to 
pay the income tax from the dividend pay- 
able to the English trust investment co., as 
being an “ absentee ” tamayer for the year 
ending June 30, 1021* The investment co. 
sued deft. co. for the amount deducted, & 
contended that such dividends were not 
assessable to Australian income tax : — Held : 
the shares held by pltf. co. in deft, co., were 
locally situate in England, &; the dividend 
due in respect of them was an English debt. 
The Commonwealth Govt, had therefore no 
power to impose or alter the incidence of 
taxation upon the dividend, & the deft. co. 
was not entitled to deduct any Australian 
income tax from any dividend payable to 
English shareholders. — London 4c South 
Amehioan Investment Trust, Ltd. v, 
British Tobacco Co. (Australia), Ltd., 
[1927 ] 1 Ch. 107 ; 96 L. J. Oh. 68 ; 136 L. T. 436 ; 
70 Sol. Jo. 1034 ; sub nom. Pass v. British 
Tobacco Co. (Australia), Ivtd., 42 T. L. R. 
771. 

3934b. Every payment other than authorised re- 
duction of capital.] — A limited co. not in 
liquidation can make no payment by way of 
return of capital to its shareholders except 
as a step in an authorised reduction of capital. 
Any other distribution of money, whether 
called dividend or bonus or any other name, 
can only be made by way of dividing profits. 
— Hill (R. A.) v. Permanent Trustee Co. 
OF New South Wales, Ltd., [1930] A. C. 
720; 144 L. T. 65; sub nom. Re Hill 

(Richard), Hill v. Permanent Trustee 
Co. OP New South Wakes, 99 L. J. P. 0. 
191, P. C. 

Annotations :• — ^Distd. Re Ward, Ringland v. Ward, [19361 
2 All E. R. 773. Befd. Briggs v. 1. R. Comrs. (1932), 17 
Tax Gas. 11. 

3936, Add* Annotation : — Refd. Stewart v* Sasha- 
lite, Ltd., [1936] 2 All E. R. 1481. 

3939. Add. Annotation : — Refd. Angostura Bitters^ 
Ltd. V. Kerr, [1933] A. C. 650. 

3943a. .] — A co. was incorporated as 

a trust investment co., the objects as defined 
by clause 3 of its memorandum of assocn. 
including (a) to acquire & hold stocks, shares 
securities of the classes therein specified 
& from time to time to change such invest- 
ments for others of the like nature, & (6) to 
borrow on debenture stock & to redeem or 
ay ofi any moneys so borrowed. The 
usiness & accounts of the co. were conducted 
& kept, as required by the articles of assocn., 
on the footing that profit or loss on a change 
of investment was carried to capital account, 
net receipts over expenditure were earned 


to revenue account & became available for 
payment of dividends without regard to 
any depreciation in the market value of the 
co.*B investments. In 1900 the co. issued at 
par debenture stock. In 1918, owing to the 
general fall in the value of securities, the 
directors were enabled to redeem some of 
this debenture stock at a discount, & they 
claimed the right to carry the whole amount 
of this discount to revenue account. The 
investments forming the assets of the co. 
had fallen to an extent approximately equiva- 
lent to the discount at which the debenture 
stock had been redeemed : — Held : (1) apart 
from the special provisions of the articles 
of assocn., the single item of gain by re- 
demption of debenture stock could not be 
dissociated from the loss of capital assets, & 
that the amount of the discount was not 
distributable as dividend ; (2) the issue of 
loan capital was not one of the objects or 
part of the business of the co., but was a 
power to be exercised incidentally to, & in 
furtherance of, its objects, even if the 
discount was otherwise divisiblt^ as net profit, 
such a division would be prohibited by the 
fact that it did not arise out of the co.’s 
business. — Wall v. Ixindon A Provincial 
Trust, Ltd., [1920] 2 Oh. 582 ; 90 L. J. Oh. 
43 ; 125 L. T. 57 ; 36 T. L. R. 729 ; 64 
Sol. Jo. 635. 

3944a. .j — A CO. with a capital of some 

£16,000,000 & operating to a large extc3nt 
through subsidiary sub-subsidiary cos., 
propi>8ed to i>ay a dividend on its pre- 
ference shares. There ha.d adinittodly been 
a loss of £780,000. Against -this tiiero were 
available two sums of £3(J2,000 &> £500,000. 
TJie former was admittedly profits available 
for dividend. The £600,000 was made up in 
part of premiums on the issue of shares & 
in part or profits carried to reserve, but which 
had in fact beei» invested in the assets of the 
CO. Pltf. asked for an injunction to I'estrain 
the CO. from paying the dividend ; — Held : 
(1) the onus was on pltf. to establish tliat in 
paying such dividend tije co. would trench 
upon assets of the co. representing capital 
paid up upon the shares ; (2) the assets of 
the CO., properly valued, must in such a case 
be treated as notionally divisible into two 
parts, those representing subscribed capital 
& those representing reserve. Tliese two 
parts must be proportionately reduced in 
respect of any diminution of value & the 
reserve so reduced will be available for 
dividend ; (3) that pait of a reserve fund 
consisting of moneys paid by way of 


PART III. SEOT. 80, SUB-SECT. 7.— B. 

8935 li. Resolution sufficient — 

Bye-law wmeoessary .] — Jamsjs d. 
BKAVISB OONSOLTDATlCn MlN»8, LTD., 
[J9271 3 D. L. R. 163; 60 O. L. R. 
420.~~CAN. 


PART III. SECT* 80, SUBH5ECT. 7.— 
D. (a), 

•b. GeTheral rvle.l— A oo. oannot 
realise Its entire assets having 
set aside an amount to ite nominiu 
capital & disoharged Its liabilities, 
di'Hde the surplus as tnoome or profits 
under the guise of declaring a dividend. 
—Davison v * Eino, 11^1 N. I. 1.— 


PART III. SEOT. 30, SUB-SECT. 7.— 
E. (a). 

3958 li. Deft. co. 

was created by letters patent under 
Dominion Cos. Act, R. S. C., 1906. 
Its capital was divided into preferred 
& common shares & the letters patent 
provided that the preferred shares 
“ shall confer the right to receive ont 
of the profits of each year a preferential 
dividend for such year at the rote of 
eight per centum per annum On the 
capital for the time being paid up 
thereon Sc shaU rank as regards return 
of oapital In priority to the common 
shares, hut shall not confer the right 
to any further participation in profit 
or assets.'* The by-laws of the co. 
provided that the dlreotore might 
before declaring any dividend set aside 

44 


out Of profits such sums as they should 
think proper as a reserve. Pltf., the 
owner of ^th preference & common 
shares, sought a declaration that the 
00 . had earned profits during certain 
specified years sufficient to pay said 
preferred dividends & that it was 
boimd to apply such profits in payment 
thereof & had no discretion to an ' 
them in providing for a reserve fi 
or contin^nole® Held : whether or 
not profits had been shown out of 
which the /Preferred dividend oould be 
paid, the dlsorotlon of the directors to 
withhold the declaration of a dividend 
had not been taken away by the letters 
patent. — D eVall ». WAimmiaHT Gas 
C o., Ltd., [1982] 1 W. W, R. 281 ; 2 
D. L, R. 146 J 26 Alta. L. R. 274 ; 

8 W. W. R. 261. 



premiums on slia>re8, unless set aside in some 
particular fund wbicli has been wholly spent, 
16 available for dividend purposes. — Djrown 
V. Gaumont-Bbitish Picture Oorpn., Ltd., 
[1937] Ob. 402 ; [1937] 2 All E, K. 009 ; 100 
L. J. Oh. 241 ; 157 L. T. 643. 

3948, Add. Annotation : — ^Refd. Re A Debtor* 
[1927] 1 Oh. 410. 

3962. Add. Annotation : — Dlstd. Investment Trust 
Oorpn., Ltd. v, Singapore Traction Co., 
[1936] Oh. 615. 

3959a. Arrears of dividend — Distribution.] — The 

memorandum of aseocn. of a co. provided for 
the payment on the ordinary shares of the 
co. of a cumulative dividend not exceeding 
j 6 per cent, per annum & for any balance of 
profits being applied for the benefit of a 
garden city or its inhabitants. Art. 129 of 
the arts, of assocn. provided that, subject 
to the rights of holders of debentures & 
preference shares, the net profits of the co., 
after providing for a reserve fund & for 
depreciation, shall be divided by way of 
dividend among the members in proportion 
to the amount paid on the ordinary shares 
held by them respectively, but so that the 
dividends upon the ordinary shares for any 
year shall not exceed the aggregate rate of 
6 per cent, per annum. The surplus of the 
net profits of the co. after payment of such 
dividends the amount necessary to make 
up dividends for past years to the rate of 
6 per cent, per annum shall be applied ** 
for the benefit of the town or its inhabitants 
as therein mentioned. The co. from time to 
time over a number of years issued ordinary 
shares. From 1904 to 1917 no dividend was 
paid on the ordinary shares, & it was only 
since 1923 that a full dividend of 5 per cent, 
had been paid. There were now profits 
available for payment of arrears of dividend, 
after payment of the dividend for the current 
year, but not sufiicient to pay the whole 
of the arrears : — Held : the fund available 
should be di6tribut(»d ratably .among the 
shareholders according to the respective 
amounts of the arrears of dividend payable 
on the shores held by them respectiv^y. — 
First Garden City v. Bonham-Oarter, 
[1928] Oh. 53 ; 97 L. J. Oh. 52 ; 138 L. T, 
222 . 


Vol. IX. — Companies. Crises 8944a— 9992. 

8966. Add. Annotation : — Dlstd. Re Hyde, Hyde 
V. Bryce (1930), 74 Sol. Jo. 467. 

3976a. Calculation on wrong principle — 

Acquiescence.] — The ct. will not grant an 
injunction to restrain the declaration of a 
dividend on the co.*s stock, etc., on the 
ground that the dividend so to be declared 
was calculated upon an erroneous principle 
with reference to various accounts of several 
amalgamated lines of railway, & the profits 
realised, where the same principle as to the 
matters of account had been adopted ^ 
acted upon for several successive years & 
acquiesced in by the respective shareholders. 
A motion for an injunction to this effect 
directed to stand over until the hearing of 
the cause, as no immediate injury could 
accrue to pltfs. (shareholders) until that time- 
— Yool V. Great Western By. Co. (1869), 
20 L. T. 74. 

3984. Add. Annotations : — Consd. Be Speir, Holt 
V. Speir, [1924] 1 Oh. 359; L B. Comi*s. v. 
Fisher’s Exors., [1920] A. C. 395- Folld. 
I. B. Oomrs. v. Wright (1926), 95 L. J. K. B. 
982 ; Be Taylor, Waters v. Taylor, [1926] Ch. 
923. Dlstd. He Bates, Mountain v. Bates, 
[1928] Ch. 682 ; Parker v. Chapman (1928), 
138 L. T. 729; Hill (B. A.) v. Permanent 
Trustee Co. of New South Wales, [1930] A. C. 
720. Refd. 1. B. Comrs. v, Burrell, [1924] 2 

K. B. 62 ; I. B. Comrs. v. Doncaster (1924), 
93 L. J. K. B. 338 ; Be Bailways Act, 1921, 
Be Standard Charges Schedule (1926), 94 

L. J. K. B. 304 ; Income Tax Comr., Bengal 
V. Mercantile Bank of India, Ltd., [1936] 
2 All E. R. 857 ; Re Joel, Johnson v. Joel, 
[1930] 2 All B. B. 962 ; Be Ward, Bingland v. 
Ward, [1936] 2 All B. B. 773. 

3988a. .] — Thornycropt (J. I.) & Co., 

Irt-D. V. Thobnyoroft (1927), 44 T. L. R. 0. 

3990. Add, Annotation : — ^Refd. Pass v. British 
Tobacco Co. (Australia) (1926), 42 T. L. R. 
771. 

3991. Add. Annotations: — Consd. Collaroy Co. v. 
Giffard, [1928] Oh. 144. Refd. Steel Co. of 
Canada v. Bamsay, [1931] A. C. 270. 

3992. Add. Annotations : — Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144, Dbtd. Re Metcalfe 
(William) & Sons, Ltd., [1933] Oh. 142. 


PART ni. SECT. 80. SUB-SECT. 7.- 

G. (a). 

q i. Valid,] — A oo. purported 

to allot unlBsTiod aharea to a dlroctor 
ill ooQsidoration of bis eervices to the 
00 . : — Held : there belag a Burplua 
available for distribution by way of 
dividend among the shareholderB, it 
wae open to the eo. to deal with the 
surplus as they thought fit. 8t the shares 
were validly issued. — Re Dobbjn- 
WBNDS, Ltd., [10241 8 D. L. E. 118 ; 65 
O. L. R. 413.-4)AN. 

«f. Allotment of shares held i/n. another 
company — Validity. Jambs v. Bbavbr 
OONSOIADATKD MlNBS, LtD., [1927] 3 
D. L. E. 163 ; 60 O. L. R. 420.— CAN. 

PART III. SECT. 80, SUB-SECT. 7.— I. 

3991 i. Rights of shareholders of 
cumulative preference shares*-^ ompetny 
in li(xuidaiion.] — Re Nbw ZBAXiAND 
Habowabr Co,, Ltd., [19261 N. Z. 
L. E. 76.— N.Z. 

th. Undeclared dividend'^Whether 
UabdUy of company^Coniract for sale 
of shares .} — F. gave an option to 
purohaee a block of oommon shares of 


I company, which purchase would 
rive the purchaser control of the co. 
Phe optionee required that F. furnish 
in accountant’s statement showing the 
jompany's assets & liabilities & 
fc loss to Aug. 31, 1926, & an affidavit 
ihat the oo.’s Uabilities would not 
exceed the amount shown by such 
itatement. A statement & affidavit 
vere furnished, & the acceptance of 
he option was expressed to be based on 
laid statement. Preference shares had 
>een Issued by the oo. non-pa^cipating 
k non -assessable, entitling the holders 
hereof to a first, fixed, cnmulatlve 
livldend of 8 per cent, per annum 
Ucld : cumulative dividends on nre- 
'ei*enoe shares, to Aug. 31, 1»26, 
mdeolared Sc unpa.ld^, constituted a 
JablHty of the oo, within the meaning 
)f the contract, & should have been 
noluded as such in the said 
— FAmHAhL V. BtmJCB, [10281 3 

[). X.. E. 161 ; 119283 8, C. E. 36«*— 

3AK- 


sk. Right to participate in profits in 
fccsfl of fixed preferential ^vidend^ 
(mstruction of The letter^ 

of a oo. incorporated in IJlo i 


under Cos. Act of Canada provided 
that the net profits from time to time 
distributed should be applicable first 
to paying a fixed cumulative dividend 
at the role of 7 per cent, per annum on 
the preference shares, & that the 
holders of those shares shoiild par- 
ticlx>ate rateably with the holilerw of 
the ordinary shares in the distributlob 
of net profits after the holders of the 
ordinary shares should have received 
dividends equal to those paid on the 
preferred shares." Furthci, that no 
olvldende should be paid on tlu* 
ordinary shares until after the co. had 
to the credit of a n^sci’ve fund a aimi 
equal to one yenr’e . 

Issued preference shares :~//rW . the 
profcrerce ebareholdep were not en- 
titled to receive In dividend more than 
7 per cent, per annum until Uie ordinary 
shares should have received dividends 
which gave them that percentage on 
their shares since the incorporation 
of the CO.— Steeu Co. of Canada, 
Lm ® Ramsat (THOMi^), tl»31] A. C. 
270 ; 100 L. J. p. 81 ; 144 L. T. 
032. P. 0. ; affg.p [1930] 3 D, L. B. 
556 ; 65 0. L. R. 250: affo.. [1929] 
4 D. L. R. 870 ; 64 0. L. E. 827. — CAN, 



Cases 8993 — 4048. English and Empire Digest Supplement. 


3993. Add, Annotalions : — As to (2) Consd. Col* 
laroy Co. v, Giffard, [1928] Oh. 144. FoUd. 
Re John Dry Steam Tugs, I^td.. [1932] 1 
Oh. 694. 

3994. Add, Annotations : — Consd. First Garden 
City V. Bonham-Oarter, [1928] Oh. 63 ; Be 
Joel, Johnson v. Joel, [1936] 2 All 13. R. 962. 
Apld. Be Smith’s Will Trusts, Smith v, 
Melville. [1936] 2 AU E. R. 1210. Refd. 
Be Sandbach, Royds v. Douglas, [1933] Ch. 
506 ; Maclver’s Settlement, Be, Maciver 
V, Rae, [1936] Ch. 198. 

4003. Add, Ayinotaiioyi : — Generally, Retd. Rho- 
kana Oorpn., Ltd. v, I. R. Comrs., [1937 J 1 
K. B. 788. 

4016a. Application of profits In reduc- 

tion of adverse balance.] — A co. issued notes 
which entitled the noteholders to a fixed 
amount per cent. & to an additional share in 
the “ profits available for dividend : — 
Held: the directors were entitled to apply 
the whole of the profits of any one year, after 
payment of the fixed amount per cent, to the 
noteholders, in reduction of the adverse 
balances of previous years, the noteholders 
were not entitled to claim a share in such 
profits, — Long Acre Press, Ltd. v, Odhams 
Press, Ltd., [1930] 2 Ch. 196 ; 99 L. J. Ch. 
479 ; 143 L. T. 562. 

Annotation .‘—Refd. Stewart v, Sashalito, Ltd., [1036] 2 All 
E. R. 1481. 

4017. Add, Annotation : — Refd. Long Acre Press 
i?. Odhiuns Press, [1930] 2 Ch. 196. 

4019. Add. Citation 93 L. J. Oh. 49. 

4020. Add. Annotations: — As to (1) Refd. 1. R. 
Corm-s. V, Fisher’s Exors., [1926] A. 0. 395 ; 
Cotter V. National Union of Seamen, [1929] 
2 Oh. 68. As to (2) Refd. British America 
Nickel Corpn. v. O’Brien, [1927] A. 0. 369. 

4021. Add. Annotations : — FoUd. Ix>ng Acre Press 
V. Odhams Press, [1930] 2 Ch. 196. Refd. 
Stewart v. Sashalite, Ltd., [1936] 2 All E. R. 
1481. 

4023a. ,] — By its memorandum of 

assocn. a co. as an attraction to participating 
preference shareholders, provided for the 
constitution of a reserve fund of £50,000 to 
be accumulated from the profits of the co. 
after certain dividend payments had been 
made. The arts, of assocn. of the co., how- 
ever, also authorised the setting aside of a 
reserve fund out of profits, in addition to the 
reserve fund empowered by the memo- 
randiun, & the fund set aside under the arts, 
was, according to the arts,, to be used to 
meet contingencies, or for special dividends, 
or for repairing, improving, & maintaining 
the property of the co. & f<jr such other pur- 
poses as the directors should in their absolute 
discretion think conducive to the interests 


of the CO. The arts, also provided that the 
reserve fund to be set aside under the memo- 
randum should be kept invested outside the 
business “ until required for any of the above 
purposes ” : — Held: the memorandum & 
the arts, mi^ht be read together to explain 
any ambiguity appearing in the terms of 
the memorandum or to supplement it on any 
matter on which it was silent, but that in the 
present case, as there was no ambiguity, the 
reserve fund authorised by the memorandum 
having been created for the benefit & pro- 
tection of the preference shareholders, the 
two documents could not be read together, 
& it was ultra vires the directors of the co. 
to use the memorandum reserve fund of 
£50,000 for any of the purposes set out in 
the arts, of assocn. — ^Angostura Bitters 
(De. j. G. B. Sibgert & Sons), Ltd. v. 
Kerr, [19.33] A. C. 650 ; 102 L. J. P. C. 161 ; 
149 L. T. 313 ; 49 T. L. R. 533, P. C. 

4023b. Writing bsck to profit account — 

Profits written off In excess of requirements.] 
— A CO. which applies its profits in writing 
off a corresponding amount of the value of 
the goodwill, instead of carrying them to a 
goodwill depreciation reserve fund, but 
which has not finally & unreservedly capi- 
talised those profits, may wiite back to pi*oflt 
account so much of the depreciation written 
off goodwill as proves to be in excess of 
proper requirements. — Stapley v. Read 
Brothers, Ltd., [1924] 2 Oh. 1 ; 93 L. J. Oh. 
613 ; 131 L. T, 629 ; 40 T. L, R. 442 ; 08 
Sol. Jo. 619. 

Annotaiion i:;— Rold. Long: Acre Press v. Odhams Press, Ltd., 

4026. Add. Annotations : — Refd. Parker & Cooper 
V. Reading & James (1926), 96 L. J. Ch. 23; 
Kerr?). Marine Products (1928). 44 T. L, R. 
292 ; Bo Lee, Behrens & Oo. (1932), 48 T. L. R. 
248. 

4035. Add, Annotation : — Refd. Deuchar v. Gas 
Light & Coke Oo., [1924] 2 Oh, 420. 

4037. Add, Annotations : — Refd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426 ; A.-G. 
V. Leeds Corpn., [1929] 2 Ch. 291 ; British 
Trawlers’ Federation, Lid. v. London 
North Eastern Ry. Co., [1933] 2 K. B. 14 ; 
A.-G. V. Racecourse Betting Control Board, 
[1935] Ch. 34. 

4037a. .] — Parker & Cooper, Ltd. v, Read- 

ing, No. 3160a, ante, 

4046. Add. Annotation : — Consd. Kirby v, Wilkins, 
[1929] 2 Ch. 444. 

4048. Add. Annotations : — Distd. Kii’by v. Wilkins, 
[1929] 2 Ch. 444. Apld. Re Walters’ Deed of 
Guarantee, Walters’ “ Palm ” Toffee, Ltd. 
V. Walters (1933), 49 T. L. R. 192. Refd. 
Investment Trust Corpn., Ltd. v, Singapore 
Traction Co., [1936] Ch. 615. 


PART III. SECT. 81, SUB-SECT. 2.— B. 

n I, .3 — Be Inhiq Shoe Co., 

gi^241 4 D. L. R. 625 ; 5 C. B. 11. 157.— 

o i. The holder of 

1,500 £1 elioros In a co,, on which 5s. 
per share had been paid & on which a 
call of a further 2s. M. per share had 
been made but not paid, being unable 
to pay his debt« as they fell due agi*eed 
with the CO. that the money already 
paid should be applied towards pay* 
merit in full of 750 shares, thal ne 
should pay a further amount sufficient 
to pay those 750 shares In full, & that 


thereupon the other 750 shares should 
be cancelled : — T/eld : the transaction 
amounted to a purchase by the co, 
of the shares canoelled, & the share- 
holder was still a member of the 
00 . in respect of the 1,500 shares. — Re 
Greater Melbottrnb Rkaxtt Co., 
Ltd., [1931] Argos L. R. 276 ; 
affd. 8ub nom. Union Trustee Co. op 
Australia, Ltd. v. Greater Mel- 
bourne Realty Oo. Proprietary, 
Ltd. (in Liquidation), [1932] Argus 
L. R. 178 ; 5 A. L. J. 433 ; 47 C. L. R. 
44.— AUS. 

q i. Afo reduction of assets .] — 

Where the extlngruishment of oo. 
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shares by their surrender & canoellation 
Involves no actual reduction of assets, 
the transaction is not illegral. Real 
capital is not dlmliiiahed by relinquish- 
ing sonietliin^ of no value or by secur- 
ing relief from llabilltlos. Each case 
must i>e decided on Its own facts & the 
diminution In capital must bo, not 
fanciful nor theoretical, but actual & 
substantial, before the transaction can 
be successfully attacked, — British 
Columbia Red Cedar Shingle Oo., 
Ltd. V. Stoltze Manufacturing Co., 
Ltd., [1932] l W. W. R, 104; 1 

D. L. R. 762 ; 44 B. C. R. 458 ; revsg., 
[1931] 3 D. L. R. 379.— CAN. 



VoL IX. — Gk)mpanies, Cases 4050a — 4094ai 


4050a. Under agreement — To repurchase 

shares — Allotted in consideration of advance 
to company — l^ender requiring repayment of 
loan.] — Pltf., with the view to assist his son- 
in-law in obtaining the appointment of 
business manager of a limited co. of which 
the two defts. were directors & shareholders, 
entered into a written agreement with the 
CO. & defts. to advance to the co. a sum of 
£1,600 by the purchase of 1,600 £1 preference 
sh^es of the co., the repayment of that sum 
being secured by the co.’s undertaking, in 
the event of pltf. or his son-in-law terminating 
that agreement, to procure the repurchase 
of the shares at par & to secure the purchase 
money therefor by accepting bills drawn 
by pltf. : & in that arrangement the two 
defts. joined as sureties guaranteeing the 
due performance by the co. of its part of 
the agreement. Pltf., accordingly, advanced 
£1,600 to the co., & accepted transfers from 
the CO. of the same number of its preference 
shares. Upon the son-in-law desiring to 
withdraw from the managership, pltf. in 
pursuance of a power in that behalf contained 
therein gave the co. notice to terminate the 
agreement & required the co. to procure the 
repurchase of the shares & to accept his bills 
for £1,600 ; but the co. refused to comply 
with those requirements & denied liability 
under the agreement on the ground that the 
performance of it would involve a purchase 
by the co. of its own shares, &; w’ould there- 
fore be ultra vires & illegal. In an action 
against defts. under their guarantees : — 
Held : the agreement, having been entered 
into between the parties in good faith & in 
the honest belief that it was intra vires & 
legal, the defence that the agreement was, 
upon the gi’ounds above mentioned, ultra 
vires the co, & therefore imenforceable could 
not be maintained ; &; pltf. was entitled to 
judgment for £1,500 with interest. — Garrard 
V. James, [1925] 1 Oh. 616 ; 94 L. J. Oh. 
234 ; 133 U. T. 261 ; 69 vSol. Jo. 622. 

4052a. Provision of financial assistance to buy own 
shares — 1929 Act, s. 45.] — 1929 Act, s. 46, 
was declaratory of the law & did not create 
a new offence. — R. v. Lorang (1931), 22 
Or. App. Rep. 167 ; 75 Sol. Jo. 121, 0. 0. A. 


4064a. Guarantee of payment by French firm 

to French Treasury.] — Rkpublic of Prance 
(Minister op Finance) v. Perry & Oo. 
(Bow), Ltd. (1929), 73 Sol. Jo. 268. 

4070. Add. Annotation : — Generally 9 Refd. Egyp- 
tian Salt &; Soda Co. v. Port Said Salt Assocn.j 
Ltd., [1931] A. O. 677. 

4072a. Subscribing towards costs of litigation 

between members — Company for protection 
of interests of medical practitioners.] — 

Bloxuam V. Medical Defence Union, Ltd. 
(1894), 10 T. L. R. 384 ; 38 Sol. Jo. 288, O. A 

4074. After this case for “ Remuneration of 

directors.] read ** Remuneration — Of 

directors.] '' 

4080. Add. Annotations : — Generally^ Refd. British 
Insulated & Helsby Cables v. Atherton, [1920] 
A. 0. 205; Re Golomb & Porter & Co.^s 
Arbitration (1931), 144 L. T. 683 ; Re Lee, 
Behrens & Co. (1932), 48 T. L. R. 248. 

4087. Add. Annotation : — Refd. British America 
Nickel Corpn. v. O’Brien, [1927] A. 0. 369. 

4094. Add. Annotations : — Consd. Kreclitbank 
Cjissel G. m. b. H. v. Schenkers, [1927] 1 
K. B. 820 ; British Thomson-Houston Co. v. 
Federated European Bank, Ltd., [1932 J 
2 K. B. 176. Refd. Underwood v. Bank of 
Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775 ; Houghton v. Nothard, 
Lowe & Wills, [1927] 1 K. B. 246; Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. 48. 

4094a. ]. — (1) A question might arise under 

the 38th clause of the deed, as to whether 
what the directors are there authorised to do 
under their general powers must not be done 
by them at a Board ; & it appears to mo that 
it would not be competent to any one, two, 
or even three directors, by putting their 
signature to an instrument, to enter into a 
contract for the society ; for, by the 38th 
section, the contract must be executed at a 
Board. 

(2) I do not think it at all an unreasonable 
requisition on the part of joint stock cos., 
that every instrument required in their 
transactions should be under their common 
seal. The 44th section of the Act makes 


4061 ii. .] — -It ifl not ultra vires 

a CO. to receive a transfer of its shares 
to itself in compromise of an action. 
At least the co. is estopped from setting 
up Huoli a plea after taking the benefit 
of the compromise. — Re K. J. Lane, 
Ltd., Exp, Milligan, [1924] 1 D. L. R. 
269 ; 4 C. B. R. 308.— CAN. 

4051 iii. .] — Kneohtel Motor 

Co., Ltd. v. Worden (Sask.), [1923] 
2 D. L. R. 839 ; [1923] 2 W. W. R. 
164.— CAN. 

PART III. SECT. 31. SUB-SECT. 2.— I. 

n i. .] — ^Whero a co. assigned 

money to secure payment of a debt 
owing to the assignee by another co., 
with which the eissignor 00 . had no 
prior or contemporaneous agreement : 
— Held : the co.*8 memorandum of 
assocn. gave it no such power. — 
Abbotsford Lumber Oo. v, Steven- 
son, [1926] 4 D. L. E. 660 ; [1925] 3 
W. W. R. 461.— CAN. 


PART III. SECT. 81, SUB-SECT. 2.— K. 

■h. Power limited to negoHoHon 0 / 
investments — No right to registration of 
mortgage eharge.h^Re Mutual In- 


vestments, Ltd., [1924] 4 D. L. R. 
1070 ; 66 O. L. R. 29.— CAN. 

PART HI. SECT. 31, SUB- SECT. 3.— C, 

4088 lii. .]— 7?e Paoipio 

Coast Coal Mines, Ltd. & Hodges 
(B. 0.), [19261 4 D. L. R. 769 ; [1926] 
3 W, W. R. 378-— CAN. 

4083 iv. — — - By injunction ,} — (.^AitR 
V. British Columbia Nickel Mines, 
Ltd., [1937] 2 W. W. R. 399.— CAN. 

PART III. SECT. 81, SUB-SECT. 8.— D, 

4094 i. Presumption that powers 
properly exercised.] — The president & 
manager of a 00 ., who was personally 
indebted to a bank. Informed It that 
the 00 . was indebted to him for salary, 
& the bank induced him to give it the 
co.’s note made payable to hlui & 
Indorsed to the bank. In an action 
on the note the 00 . contended that 
there was no debt duo to the manager 
because no resolution authorising pay- 
ment of a salary to him had been 
passed : — Held : the passing of such 
resolution was a matiier of internal 
management, & the bank was not 
bound to see that it had been passed. 
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Canadian Bank of Commerce v. 
inoNEER Farm Co., Ltd. & Hall 
(Sask.), [1927] 4 D. L. R. 772 ; [1927] 
3 W. W. R. 312.— CAN. 

4094 ii. .] — Deft, co., the owner 

of mining lands, by an agreement In 
writing, executed by its president & 
secretary -treasui’er under the co.’h 
seal, gave L. an option to purchaHe a 
portion of the lands. a 

nolder of deft, co., sought to have the 
agreement doelared nuli & void hcfiauso 
It was nob sanctioned by a hye-law of 
the directors, oonfirrued by a vote of 
the ahareholdors. It appeared that 
the directors in fact sanctionecl the 
Sr hr a bvo-law authorised 


with 


the CO. *« seal 


h. ll. 42; 64 

> L. K. — CAN. 

*4094 iil. .] — Pacific Berrv 

jiiowERB, Ltd. v. Wrotern Packing 
S , ltd., [1929] 1 D. L. R. 814 ; 
W, W. R. 426 ; 41 B. O, R. 78.— 
AN. 



»ttOh a rwjijiffltott Ot th® BteOBt Importance ; 
iQTf according to every contract 

ontered iiito by imtiummit not under their 
common seal would b© unilateral aa regards 
theni'-n-^ contract under which they wpmd be 
liable^ but of which they could not claim 
the benefit against those with whom it was 
entered into. 

(3) There is, no doubt, an important dis- 
tmction to be drawn, & it is drawn in the case 
of B(wal Bfitiah Bank v, Turquand, No. 4094, 
ante, between that which, upon the face of it, 
is manifestly imperfect when tested by the 
requirements of the deed of settlement 
of the CO., & that which contains nothing to 
indicate that those r^uirements have not 
been complied with. Thus, where the deed 
rOTulres certain instruments to be under 
the common seal of the co,, every person 
contracting with the co. can see at once 
whctJier that requisition is complied with, 
& he w bound to do so ; but where, as in the 
case I have last referred to, the conditions 
pquired by the deed consist of certain 
mtornai arrangements of the co. for instance 
resolutions at meetings, & the like, if the 
party contracting With the directora find the 
^ts which they undertake to do to be within 
the scope of their powers under the deed, 
he has a right to assume that all such con- 
ditions have been complied with. In the 
CMC tet supposed, he is not bound to inquire 
whether the reflations have been duly 
passed, or the like, otherwise he would bo 
bound to go further back. & to inquire 
whether the meetings have been d^y 
summoned, & to ascertain a variety of other 
wWoh U it were necessary to 
m^e such inquiry, it would be impossible 

it ?“ business for which 

It IS formed . — He Athbn^.um Life Assub- 

ImVRAmE Co. 
(1858), 4 K. & J. 649 ; 27 L. J. Oh. 829 ; 4 
Jut. N. 8 . 1140 ; 6 W. R. 779 , 70 E. B 22» 

bank negligently & in breach 
of the instructioM given by their customer, 
drawn on the co.’s 

1 ^ 5 ^ director only 
Held: the bank being put on inauirv Jt 
bang negligent, as the jury found, wer^not 
entitled to rely on the rule mSomJTriH^h 
Bank V Turqmnd, No. 4094, & assuml^h^t 
a signature purporting to be that of a new 
director was that of a person duly appointed 
-iUGOBTT (B.) (lUepOO^,^ « 

Jj. J. A.B.l; 137L. T. 443, 43 T. L. B. 449 

MOO. Anwiotion;— Consd. Cotter v. Nation J 

Union of Seamen, [1929] 2 Ch! 68. 


FART HL SECT. 31, SUB-SECT. 3.-~B, 

a CO. & ftc'dh^oretVflTwho 
WM suiM oa tohaU of himself k the 
* fiharohofders, applied for an 
^ interim, injunction 
tmtU aft^ the trial restraining doffcs 
from oarndng on as a board of 
Jirootors, Tb© act complained of v^aa 
that some of dette. did not wish certain 
of the other shareholders to be preaent 


wie meerang 

waiting to attend in 
defto the^owledge of 

delta. , atid , tf Irr^nlaritles were 


Interfere in the 

ffSSsas-K 

onler, mode in an action bv a 


4104 a. — niHp(«ttas htimm 

V. OibR03«, {1925] W® 1^* 11. 

4107 a. Merger of English eofttpanles^- 

QppQSItion by Attiertcan compai^.Jr.-lNTi'uit- 
NA-nOKAX MEJbCANTIhE MaBIOT OO. (Jnc.) v . 
OcEAKic Steam Navigatjont Oo., I/td. 
(1934), 78 Sol. Jo. 860. 

ail7a. -Paekeu & OooTEB, Ltd. 

V. Eeabiko, No. 3100a, 

4129. Add. AnnoUdion: — Refd. Leyton U, D. 0. 
V. Wilkinson, [1927] 1 K. B. 853. 

4129a. Borrowing.) ~A 1 railing co. was h> 

its memorandum of asHocn. empowered, inter 
alia, to i*aisi" capital ^ to bon*ow money by 
deeds of hypotbocation, tV to act tlirougli 
agents. The only reference to borrowing 
contained in the arts, of assoen. was a pro- 
vision that the directors might borrow 
money. There was no evpress power of 
delegation by the directors. By various 
powers of attorney, the co. appointed agents, 
not directoi'fe, who were empowered, infer 
alia, to boiT(.)W money on the .si'curity of the 
co.’s goods, railway rec(*ipt.s, bills oi lading 
or other documents of title. 7’hes(^ agents 
bo/Towed money principally upon the .security 
of letters of hypothecationrolating to goods & 
produce in the co.'s go-downs. The co. w^as 
free to deal noth the goods 6: produce in the 
ordmary course ol biisineHs. the contents 
of the go-downs therefore changed fiequontlv. 
in some of th(‘ printed forms of letter of 
hypothecation the spaces for the names of 
the places at wiiich the go-downs were 
situated wore left blank, & at tiie end of the 
tomi, after tlio signature, a list of places was 
set out. One of the co.’s agents borrowed 
sums m excess of the value of the goods. A 
bank which held certain letters of liypotlieca- 
tion, acting upon a licern'c to seize contained 
m the co., seized ail the goods 

to which It had access by the terms of such 
letters of hypothecation : : ( I ) the 

lact that th(^ arts, of assocn. empowered the 
directoi's to borrow, did not restrict iJie co.’s 
general power to borrow, which it could 
exerew^ through properly authorised agents ; 

W m the absence of anything in the memo- 
randmn or arts, of assocn. restricting the 
co.s power to borrow through agents, 
borrowing by such agents was within their 
ostensible autJiority, the precise limits of 
the agents power to boiTow being a matter 
ot internal management into which a lender 
would not be required to inquire. The co. 
was, therefore, bound even by the excessive 
borrowings of the appointed agents, so long 

ant ostensible 

authority of the agents ; (3) the letters of 


oommeno© an action in the name of 
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recover property 
account of moneys 
^^’fiotors of tlie oo! 
were set aside & the action broiurht 
In pi^nam^ of the latter order dto- 
mfssed, on the motion of one of said 

of private cos. not formed far 
HUMBaRSTONB SumMEB 



Vd. 


hTpoih.ectM0ix coiastituted e|iiu?g«p, 

"w^oh OT^lit to liave been. i?egktOTed, but 
upon setoi?©, before the liiiu^tioa of tbe 
CO., under tke licence to seune, a specido 
charge came into being, which had been 
pc^ected by the seizure of the goods. The 
seizuio was, therefore, in the circumstances 
a rightful one, <& valid against the liquidator ; 
(4) the produce which could be seized under 
the letters pf hypothecation, in which the 
spaces were left blank, was limited to produce 
in the go-downs specified at the* end of the 
form. — Meiicantile Bank of India, Ltd. v. 
Chartered Bank of India, Australia Sd 
China & Strauss Sc Co., Ltd., Chartered 
Bank of India, Australia Sc China v. 
Mercantile Bank op India, Ltd. & Strauss 
Sc Co., Ltd., [1937] 1 AU E. K. 231. 

4136a. .]— Bihghten v. Bowman (1929), 73 

Sol. Jo. 748. 

4142. Add, Annotation : — Refd. British Thomson- 
Houston Co. v. Sterling Accessories, Same v, 
Crowthcr & Osborn, [1924] 2 Ch. 33. 

4144. Add. Annotation : — Consd. Havana Cigar & 
Tobacco Factories v, Oddenino, [1924] 1 Oh. 
179. 

4145. Add. Annotation: — Held. Wiggins v, Lavy 
(1928), 44 T. L. R. 721. 

4159. Add. Annotation : — Distd. Watson v, Davies, 
[1931] 1 Ch, 455. 

4166. Add, Anyioiaiiona : — Refd. Underwood v. 
Bank of Liverpool, Underwood v, Barclays 
Bank, 11924] 1 K. B. 775; Houghton v. 
Nothard, Lowe <te Wills, [1927] 1 K. B. 246; 
Li^ett (Liverpool) v. Barclays Bank, [1928] 
1 K. B. 48. 

4167. Add. Annotation : — Refd, Mercantile Bank of 
India, Ltd. v. Chartered Bank of India, 
Australia Sc China Sc Strauss Sc Co., [1937] 
1 All E. R. 231. 


4170. Add* Annotationa : — ^onSd. 

Bank of Liverpool, Underwood 
Bank, [1924] 1 K. B. 776$ Houg^oJa 
Nothard, Lowe Sc Wills, [1927] 1 C B. 0,40^ 
Refd. Kreditbank Oassel G. rfau b* 
Schenkers, [1926] 2 K. B. 450. 

4170a. .] — ^Houghton At <3o» 

V. Nothard, Lowe Sc Wills, No. 

ante, 

4170b. ,] — By the articles of 

assocn. of a co. the directors had power 
to delegate to one or more of their own body 
such of the powers conferred on the directors 
as they might consider requisite for carrymg 
on the business of the oo., Sc to determine 
who should be entitled to sign contracts & 
documents on the co.^s behalf. A document 
purporting to be a guarantee was given to 
pltfs. executed by the co. in this form : 
“ The F. B. B., Ltd., signed N. P.*’ N. P 
was a director of the co. During the negotia- 
tions for the giving of the guarantee he had 
written to pltfs., signing the letter “ for Sc 
on behalf of ** the co., “ N. P., Chairman.** 
On these facts, in an action on the guarantee ; 
— Held : pltfs. were entitled to presume that 
the directors of the co. had authorised N. P, 
to sign contracts on behalf of the co.. Sc the 
co. was liable on the guarantee. — British 
Thomson-Houston Co., Lro. v. Fedek-ated 
European Bank, Ltd., [1932] 2 K. B. 176 ; 
101 L. J. K. B. 690; 147 L. T. 346, C. A. 

4193. Add. Annotation : — Refd. National Carbonis- 
ing Co. V, British Coal Distillation, Ltd., 
[1936] 2 All E. R. 1012. 

1 4209. Add. Annotation : — Refd. Greenwood v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

4211. Add. Annotailoyi : — Refd. Greenwood 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 


PART m. SECT. 31, SUB-SECT. 4.— 
B, (a). 

f i, — Held : tboro woe Komo- 

thiug flo out of tbo ordinary in ono co. 
undertaking to purebaso the entire 
outstanding stock of another os to 
put pltfs. upon inquii'y to ascertain 
whether the person or pei’sons making 
the contract had autliority in fact to 
make it. — B rooks. Ltd. v. Claude 
Neon Grnkral Advertising, Ltd., 
[19311 2 D. L. U. 713 ; O. 11. 92.— CAN. 


PART lU. SECT. 31, SUB-SECT. 4.— 
B. (b). 

si. Negligence — Arrest by constable 
employed by company.] — Where a oo. 
has statutory power to employ &, 
practically, to appoint constables & 
a constable so appointed acts negll' 
greatly in attempting to effect an 
arrest In the course of his employment 
by the co. he renders the co. liable for 
the damage caused thereby. — Viqnitoh 
V. Bond & Canadian Pacific Rt. Co., 
[19281 1 W. W. R. 449 ; 50 Can. Grim. 
0^. 273 ; 37 Man, L. R. 435.~-CAN. 


PART ni. SECT. 31. SUB-SECT. 4.— C. 

ki. Agent for sale of bonds — 

Bonds not issued in compliance urith 
Acta.] — Where bonds are actually 
executed by a co. they oaunot he sold 
not to exist as bonds even though, 
because of non-oonmllanoe with the 
requirements of the Cos, Act, they are 
not legally valid : &. therefore, a 

person who as agent for the oo. Sc with- 
out fraudulent Intent induces another 
to buy such bonds from It cannot be 
liable in damages merely on the ground 
of an implied representation that the 


bonds are legally valid, since, even if 
such representation can bo Implied & 
It proves to be false It is a representation 
In point of law. — K avankr v. Bowhky 
(A lta,), [19281 4 D. L. R, 907 ; [1928] 
3 W. W. R. 267.— CAN. 


PART III. SECT. 81, SUB-SECT. 4.— D. 

4164 i. Whether valid.] — Prick v. 
Indiana-Albbrta Oil Co. (Alta.), 
[1926] 3 D. L. R, 82.— CAN. 


PART III. SECT. 31, SUB-SECT. 6.— 
A. (b) li. 

4176 iv. .1 — Be Red Deer 

Milling & Blbvatob Go., Stratford 
Mill Building Co.’s Claim (1907), 
7 W. L. R. 284 ; 1 Alta. L. R. 237.— 
CAN. 


— Milling 

& Elevator Co., Stratford Mill 
Building Co.’s Claim (1907). 7 
W. L. R. 284 : 1 Alta. L R. 237.— CAN. 
0 . Read "4178 I." 


PART HI. SECT. 81, SUB-SECT. 5.— 
A. (f). 

•p. Whether company may plead con^ 
tract ultra vires*] — A oo. incorporated 
under Ontario Cos. Act, R. S. O., 1927, 
by letters patent, cannot escape from 
the consequences of a contract by 
setting up a broach of Its byo-lawe or 
regulations. — Be McEachiusn (VV. N.) 
& Sons, Ltd., MoGibbon v. Imperial 
Trust Co., [19.33] 2 D. L. R. 558; 
O, R. 349.— CAN. 


ART III. SECT. 31, SUB-SECT. 6.— 
B. (a). 

g j. j|_gofore the incor- 

ration of a co. a partner In the name 
the nartnorshiD entered into an 
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agi’oement with pltf., under which pltf. 
imdortook the sale of products on a 
commission baflis. The agreement on 
its face showed that plti. was to opemto 
on behalf of the co. then in t)ro(josa of 
incorporation : — Held : commissions 
earned after incorporation of the co. 
were not reooverable against the 
partnership ; but to recover from the 
CO, pltf. would not be bound to prove 
an express contract by the co,, as the 
performance & acceptance of his 
services raised an Implied contract to 
pay. — Power v. Edmonton Lumber 
Exchange (1920). 3 W. W. R. 10 ; 
53 D. L. R. 468.— CAN. 

a i. Sale of goods.h—Re J, R. 

Morgan, Ltd., Exp. S. Sc u. Garment 
Meg. Oo. (Out.), [192G1 1 D. L. R. 
882 ; 8 C. B. R. 52.— CAN. 


PART HI. SECT. 31, SUB-SECT. 6,— 
B. (b). 

4209 vli. .] — Prior to the incor- 

poration of pltf. oo., a document con- 
taining the t(!rms of a ]>roposcd oonti’act 
between it & deft, co, was cxociitcd & 
handed t«j the organisation o(>mnuttc.e 
of pltf. CO. as evidence of the fact that 
de^. wore willing to enter into tno 
contract as soon as plU. 
have become ine.orporatod. Alter plti. 
CO. had bc(;ome in(;(;rj)onited *Sr re- 
ceived its cnrtilieatc cntitlmg to 
commence ‘ >in(‘ss it diily 

thofeafter aeLsl on . - * — 

was cntltlcil to sac lor damages for 
Ijrcaeb of such <‘ontra(jt. — A^^HOCIATEl> 
Ghoweiw of British Columbia, Ltd. 
r. Bkitish Columbia Fruit Land, 
Ltd.. [1925] 1 I). L. R. 871 ; [1925] 1 
W. W. R. 505 ; 34 B. C, R. 533. — CAN* 


J.S. 



Cases 4i332—4S67a. ENGLISH AND Empire 

4232. Add. Annotation ; — ^Reld. Kredifcbank Oassel 
G. m. b. H. V. Schenkers, [1926] 2 K. B. 450. 

4236. Add. Annotation Reid. Kroditbank Cassel 
G. m. b. H. V. Bcbenkers, [1926] 2 K. B. 450. 

4237. Add. Annotation : — Reid. Kreditbank Cassel 
G. H). b. H. V. Schenkers, [1926] 2 K. B. 450. 

4239. Add. Annotations Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924J 1 K. B. 775 ; Kreditbank Cassel 
G. m. b. H. V, Schenkers, [1927] 1 K. B. 826 ; 
British Thomson-Houston Co. v. Federated 
European Bank, Ltd., [1932] 2 K, B. 176 ; 
Algemeene Bankvereeniging v. Langton 
(1935), 40 Com. Oas. 247. Reid, Houghton 
V. Nothard, Lowe Wills, [1927] 1 K. B. 
246 ; Liggett (Liverpool) v. Barclays Bank, 
[1928] 1 K. B. 48 ; Mercantile Bank of 
India, Ltd. t;. Chartered Bank of India, 
Australia & Oliina Strauss &c> Co., [1937] 
lAllE. R. 23L 

4256. Add. Annotation : — Reid. The Hayle, [1929] 

P. 275. 

4257. Add. Annotation : — Reid. Lever Bros., Ltd. 

V. Bell (1930), 47 T.. L. R. 47, 

4267. Add. Annotations : — Appld. Houghton v. 
Nothard, Lowe <fc Wills (1927), 44 T. L. R. 
76. Reld.Newsholme v. Road Transport & 
General Insce., [1929] 2 K. B. 356. 

4267a. .] — Two rival cos., the N. Co. 

& the W. Co., formed resp. oo. to take over 
certain branches of their business of fruit im- 
porters, the shares of the new co. being equally 
divided between the two old cos., & the board 
consisting of two directors of the N. Oo., 
namely, M. & G. Lowe, & two dii‘ectors of 
the W. Co. By a brokerage agreement 
embodied in a letter dated in July, 1924, | 
between M. Lowe & applts., a firm of fruit 
brokers, it was arranged that applts. should 


Digest Supplement. 

make certain advances to the N. co. Sn should 
receive all fruit consigned either to the N. co. 
or to resp, co. «te keep back 70 per cent, of the 
net proceeds in reduction of the advances, 
it was stipulated that resp. co. should 
subscribe to this arrangement. Applts. also 
obtained a guarantee of the loan from the 
two Lowes & a third director of the N. Co., 
who was also the secretary of resp. co. This 
arrangement was not ratified by any agree- 
ment under the seal of resp. oo., but the 
secretary wrote to applts. purporting to 
confirm the arrangement on behalf of his co. 
The directors of resp. co., other than the two 
Lowes, first became aware of the arrangeniont 
after it had been in operation for some 
montlis, & it was then put an end to. Applts. 
had obtained fmit consigned to resp. co. on 
board several sliips without production of the 
bills of lading, on giving an indemnity to the 
ships, & they sued resp. co. for delivery of the 
bills of lading. Rosps. counterclaimed for 
the proceeds of frilit belonging to them & not 
accounted for : — Held : (1) the arrangement 
contained in the agreement of July was not 
authorised by resp. co. ; (2) resp. co. were. not 
estopped from denying the existence of the 
arrangement by the knowledge of the Lowes, 
inasmuch as they were parties to the wrong 
done to the co., or by the omission of the 
other directors to inspect the accounts of the 
oo., which would have disclosed the arrange- 
ment. — Houghton (J. 0.) & Co. v. Nothard, 
Lowe & Wills, Ltd., [1928] A. 0. 1 ; 97 
L. J. K. B. 78 ; 138 L. T. 210 ; 44 T. L. R. 
76, H. L. 

Annotatiims : — As to (1) Consd. Mercantile Bank of India, 
Ltd. V, Chartered Bank of India, Australia iic <’hina Sc 
Strauss & Co.. [1937] 1 All K. R. 231. As to (2) Apld. 
Evans v. Employeis’ Mutual Insurance Association, Ltd. 
(1935), 152 L. T. 333. R^fd. Kreditbank Cassel 

G. m. b. H. V, Schenkers, Ltd., [1927] 1 K. B. 826 ; Liggett 


PART HI. SECT. 31, BUB-SECT. 6, 
—C. 

4233 1. Whether company bound — 
Promimory note — Siynea by president 
or vice-president.] — where the endorse - 
niont of promissory notes purported 
to be that of a co. evecufxjd by the 
signature of its president or viw-pre- 
sident, signing as such, Sc the indorsee 
had given good consideration therefor, 
held that neither the oo. nor the maker 
could ' dispute the authority of a^d 
officers to make the indorsement. — 
BONPHOI.PERS SEOmtlTlES CORPN, V. 
Manvillk, [1933] 3 W. W. B, 1 ; 4 
D. L. B. 699.™ -CAN. 

4233 ii. — — — — For director's 
vcivaie liability.] — S. & other members 
of a syndicate retained pltf. os their 
solr. in an action brought by them. 
8., on the advice of ultf., transferred 
his business of a timber-merchant to 
a proprietary co., of which he became 
managing director & principal share- 
holder. Bltf, procured from S. the 
00 . *8 promissory note, payable to pltf., 
oh account of pltf.'s charges & out- 
goings In oonneeXion with the litigation. 
When the promissory note fell due, it 
was retired upon part payment & the 
giving of a new promissory note for 
the balance, made by the co. Sc pay- 
able to pltl?. In an action by pltf. 
upon this promissory note : — Held : 
since pltf. had failed to show, as in the 
circumstances he must show, that the 
promissory note was given by the oo, 
for good consideration Sc as part of or 
in Rid of some business transaction of 
the CO., the oo. was not liable to pltf. 
on the note. — ^WooLF r. Snipb B. Jj. 
Pty. Ltd., [1936J V. L. B. 22; 42 
‘ L. B. k.— AUS. 


4239 i. ature — Promissory note — - 

Authority — Whether hank bound to 
inquire.] — The oo. was incorporated 
by Dorninion Letters Patent on 25, 
1927, Sc wont into liquidation in June, 
1929. Applt. bank filed its claim in 
respect oi flye promissory notes made 
by S., as president, on behalf of the co. 
& amounting to $28,768.02. The 
liquidator called upon the bank to 
P^rove its claim before the Superior Ct. 
The notes were signed in blank by S. 
alone & were handed to L., the New 
York buying agent of the co., to be 
filled in & used by L. in payment of 
goods bought or to be bought by the 
oo. L. filled the blank note forms with 
the names of two other cos. owned & 
controlled by him, being also at that 
time the owner of all the shares of the 
insolvent oo. Tho notes were indorsed 
to applt. bank, & it is admitted that 
the bank was a holder in due course. 
S. was the only witness at the trial: 
ho produced a by-law of the insolvent 
CO. providing xnier alia that all 
cheques . . , notes . . , shall be signed 
by such officer . . , of thooo.&ineuoh 
manner as shall from time to time be 
determined by resolution of the Board 
of Directors,” & he also produced a 
resolution of the directors pursuant to 
the by-law which provides that all 
notes ... be signed by the president 
Sc countersigned by the auditor . . 
of which resolution applt. bank had 
no knowledge i—Held : applt. bank, 
being a holder in due course, was 
entitled to rank as a creditor of the 
insolvent oo. Tho notes were made in 
general accordance with the authority 
of the president under the by-law of 
the CO., & it was not necessary for 
applt. hank to Inquire into the authority 
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of tbo president to sign the notes on 
behalf of the co. Under sect. 106d of 
the Dominion Gos. Act, the president 
had to bo one of tho dii'ootors ; Sc, 
under soot. 37, tbo only persons who 
could raaki! notes on behalf of the oo, 
would be those designated hi the by- 
lixw. Iversons dealing with a co. are 
presumed to have notice of what 
is contained in the Act under which 
the CO. was incorporated & the Letters 
Patent ; &. in a case like tho present, 
where the Act refers speoiftcally to the 
by-laws as the place where tho authority 
of an officer or an agent to sign pro- 
missory notes is to be found, the person 
taking a note made by an officer is 
under obligation to ascertain from the 
by-laws that the officer who signed the 
note might have been authorised to 
make such note in the course of the co.^s 
business ; but ho is not obliged to go 
further & inquire whether the directors 
passed the resolution which would 
give tho officer express authority. 
That constitutes part of the co.^s 
” indoor management.” If tho officer 
might, under tho by-laws, have ^en 
authorised to mako the note, the 
making of it was within his ostensible 
powers Sc was in general accordance 
with bis powei’S as such under the by- 
laws .” — lie AJ.MUR Fue Tbading Oo., 
Bank of Unitep Statos v. Ross, 
ni932f S. C. R. 150 ; 2 D. L, B. 128.— 


PART IIL SECT, 81. SUB-SECT. 6.— 
A. (0). 

k i. Solicitor.]— BAiCK OF 

BnzTxsH NoRra America v. St. John 
Sc QtTEBEO By. Co. (N. B.) (1920), 
62 D. L. R. 667.--OAN. 



B. (Liverpool), Ltd, v. Barclays Bank, Ltd., [19281 1 
K, B, 48 ; Newsholme Bros. v. Hoad Transport & General 
Insoe. Oo„ [192 9] 2 K. B. 356. 

4)272. Add, Annotation : — Reid, The Hayle, [1929] 
P. 275. 

4278. Add, Annotations: — As to (1) Retd. Wattv. 
Longsdon (1929). 98 L. J. K. B. 711 ; Ohap- 
man v, Ellesmere (1932), 101 L. J. K. B. 376. 

4282. Add, Annotations : — Reid. Watt v. Longsdon 
(1929), 98 L, J. K. B, 711 ; Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 

4283. Add, Annotations: — Reid. Isaacs v, Ooofc, 
[1925] 2 K, B, 391 ; Osborn v. Boulter 
(Thomas) dc Son, [1930] 2 K. B. 226. 

4291. Add, Annotation : — Reid. R. v. Registrar 
of Joint Stock Companies, Ex p. More, 
[1931] 2 K. B. 197. 

4297a. Compulsory form of document 

to he used by members.] — He North op 
England Protecting & Indemnity Absocn. 
(1929), 46 T. L. R. 296. 

4307a. Extension of objects to new trades.] — A 

CO. incorporated for the primary object of 
acquiring & carrying on two businesses, one 
that of a private co. making & selling foot- 
wear <fc clothing, but with other wide powers, 
& the other that of a retailer of footwear, 
petitioned the ct. for sanction to an extension 
of its objects, as set out in its memorandum 
of association, to the carrying on of a large 
number of different retail trades, including 
that of universal stores. The extension was 
approved by the co. in general meeting 
without opposition, but tlie petition was 
opposed by certain preference shareholders : 
— Held : there being no evidence that the 
proposed alterations were necessary or proper 
to enable the co.’s business to be carried on 
more efficiently, & as the trades it was pro- 
posed to take power to work were entirely 
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outside the original objects of the co., the ot. 
would refuse to sanction the petition. 

On appeal additional evidence was adduced 
to show that a large number of the trades to 
which it was sought to extend the co.’s objects 
were already being carried on by the co., & 
that to this extent the object of the petition 
was to regularise the position, & further that 
during the year 1934 a small profit had been 
made by the co. as opposed to the loss suffered 
in 1933 : — Held : m view of the further 
evidence the alterations in the objects, when 
limited so as to give power to carry on only 
those trades which were already being carried 
on by the co., should be sanctioned. — Re 
Bolsom Bros. (1928), Ltd., [1935] Ch. 413 ; 
104 L. J. Gh. 267 ; 162 L. T. 477 ; 79 Sol. 
Jo. 214, O. A. 

4320. After this case add “ See, now, 1929 Act, 
B. 6 (1) (f), (g).’» 

4321a. Society not for profit.] — A provision in a 
memorandum of assocn. of a society not for 
rofit, registered under 1867 Act, & authorised 
y the Board of Trade under sect. 23 of that 
Act to dispense with the word limited,” 
that in certain events the liability of members 
shall be unlimited, is not a provision in the 
memorandum ” with respect to the objects 
of the co.” under 1908 Act, s. 9 (1), & the 
cancellation of such a provision cannot be 
confirmed by the ct. — Re Society for 
Promoting Employment of Women (1927), 
71 Sol. Jo. 683. 

Annotation : — Distd. Ue Solentiflo Poultry Breeders* Assocn., 
Ltd., [1933] Ch. 227. 

4321b. Alteration permitting remuneration of 

governing body.] — The memorandum of a co. 
limited by guarantee, formed to improve & 
encourage the breeding of poultry, contained 
a provision that no remuneration should be 
paid to members of the governing body of 


PART in. SECT, 31, SUB-SECT. 9.— A. 

p i. (1) 1908 Act, 

s, 9, did not limit alteration of the 
memorandum of assocn. to an altera- 
tion of the objects clause, inasmuch 
as the whole objects of a oo. were not 
neoessarlly contained in that clause : 
(2 ) a proposed alteration being deslarnoa 
for the better attainment of the objects 
of the CO., a petition for confirmation 
of the alteration should bo granted. — 
Incorporated Glasgow Dental 
Hospital v. Lord Advocate, [1927] 
S. 0. 400.— SCOT. 

qi. Incorporation abroad .] — A 

00 ., registered under Cos. Acts, presented 
a petition for an alteration of its memo- 
randum of assoon. by the addition of 
a power “ to procure the oo, to be 
Incorporated, registered, or recognised 
In any foreto oountiy.** The ot., 
while sanctioning the power to procure 
the registration or recognition of the 
00 , in a foreign country, refused to 
confirm the power to procure its Incor- 
poration there.—tiie Taybidk Floor- 
cloth Oo., Ltd., [1928] S, C. 590.— 
SCOT. 


4308 iv, — — . ]— A cemetery oo* 
sought additional power to act as 
stone & marble cutters, masons, 
quarrlere & sculptors, florists, gardeners, 
k undertakers. The ot., in the absence 
of evidence of any oonveolenhe or 
advantage to the oo., restricted the new 
powers by limiting them to powers to 
be used In connection with, k as 
Incidental to, the oo.'s main busi- 
ness of cemetery owners. — EbiNBtjROH 
SoiTTHBRN CbMETBBT 00 „ LTD., [1828] 
S. C. 887.-H500T. 


430$ V. -.1— A reversionary eo. 

presented a petition for confirmation 


of a special resolution by which it 
was proposed to alter its memorandum 
of assocn. by adding powers to carry 
on, along with its existing business, 
that of trust investment, & to sell or 
otherwise dispose of the whole or any 
part of its property & assets for 
such consideration as it might think 
fit, &, in particular, for shares, 
stock, debentures, debenture stock, or 
securities of any company purchasing 
the same. The ot. confirmed the 
alteration holding, with regard to the 
proposed power to sell, that it, did not 
involve a sale of the undertakdug but 
merely of assets, & in view of the 
extension of the oo.'s business, was 
germane to its operations as an Invest- 
ment oo. — Metropolitan Reversions, 
Ltd., [1928] S. C. 480.— SCOT. 

4308 vi. .3 — The additional busi- 
ness which a co.» by an alteration of its 
objeote effected under Oos, Act, 1908, 
8. 162 (5), Is permitted to carry on may 
be one which ia wholly different from 
Sc which has no relation to the then 
existing business of the co„ k it may 
yet bo quite capable of being con- 
veniently k advantageously combined 
with It, provided the new business is 
not destructive of or Inoondstent with 
the existing business . — Re Matakana 
Co-opebativr Dairy Co., Ltd., [1929] 
N. Z. L. R. 721.— N.Z. 

4808' vU. ,} — A oo . whose objocta, 

as stated in its memorandum, were ** to 
snanufaoture, sell, & trade in ginger 
beer, lemonade, soda water. Sc other 
aerated waters & drinks, k to do all 
such other acts as might be Incidental 
to the attainment of these objects, 
presented a petition under s^. 5 
craving conflimation of a resolution 
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altering its memorandum by inserting 
after the word ** drinks " the words 
** & also to bottle, sell & trade in all 
alcoholic beers.*’ A reporter to whom 
the petition was remitted stated that, 
in his view the proposed new line of 
business ' could conveniently & ad- 
vantageously be combined with the 
existing business. The ct. granted the 
prayer of the petition . — lie Duni^ek 
Aerated Water Manufacturing Co., 
[1932] S. C. 473.— SCOT, 


4308 vlii. .]— A co., incorporated 

to carry on the business of maltsters 
k hop merchants, presented a petition 
imder 1929 Act, s. 6, craving the ot. 
to confirm a resolution altering its 
memorandum of assocn., by the 
Insertion of a clause enabling the co. 
to carry on, along with its existing 
business, the business of fruit mer- 


ohanta k cannors, & preserve manu- 
facturers. It appeared that, in tlic 
course of Its existing business, the 
00, was in the habit of purchasing hoj)s 
from pemons who also grow fruit. & 
of selUng hops. malt, k barley to 
persons engajma in the refree (uneut 
trade ; & in these circumstances, the 
00. maintained tho-t It oouicl con- 
veniently engage in buHlness of the 
character proposed. The ct. confirmed 
the proposed alteration, Bajkd k 

Sons, ti9.rjj c. SCOT. 


f i .] — A CO, sought the addition 

of a power to sell, let on rent, or lease 
tho madertaking of the co., or any 
branch or part thereof. The ct. re- 
stricted tho power to any branch or part 
of the undertaking . . . being an 
adjunct to the main undertaking . — Re 
Taysidb Floorcloth Co., Ltd,, 1 1928] 
8. O. 690.-H3COT. 
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the CO. Owing to the increase hi the co.’s 
businoas it became impossible for those 
membei*s to give their time to the co.’s affairs 
without some remuneration, & the co. in 
general meeting passed resolutions providing 
tor equitable remuneration for services 
rendered. Upon petition to the ct. to 
sanction the consequent modifications of the 
memorandum of assocn. : — Held : the pro- 
posed alterations did not affect the real 
object of the co., which was the improvement 
of poultry husbandry ; they were ancillary 
to the main object, & were alterations within 
the words “ with respect to the objects of 
the co,” in Cos. Act, 1929 (c. 23), s. 5 (1); 
they appeared to be to enable the co. “to 
carry on its business more economically or 
more efficiently '* within sub-clause (a) of 
that sub-sect. & therefore the petition must 
be granted. — Re Scientific Poultry 
Breeders’ Assocn., Ltd., [1933] Ch. 227 ; 
101 L. J. Ch. 423 ; 148 L. T. 08 ; 49 T. L. R. 
4 ; 76 Sol. Jo. 798, C. A. 

4861. Add, Annotation : — Refd. Re Bolsom Bros. 
(1928), Ltd., [1935] Ch. 413. 

4362a. Extension of objects of benevolent associa- 
tion — By amalgamation — Amalgamation of 
funds.] — A benevolent assocn. desired to 
extend its objects to include the members & 
iheii’ dependants of any society with w'hich 
it might amalgamate. The assocn. pro- 
posed an early amalgamation &> wished to be 
enabled to give relief to the members of the 
society with wlxich it proposed to amal- 
gamate : — Held : the ct. ought not to con- 
firm the alteration of the objects of the 
assocn. unless the assocn. undertook to 
amalgamate only upon the terms that there 
should be an amalgamation of funds as well 
as of members. The undertaking was given 
the alteration confirmed. — Re Chartered 
Surveyors’ Benevolent Fund (Incor- 
porated), [1930] 2 All E. R. 1031 ; 80 Sol. 
Jo. 705. 


4369a. Affidavit of notice--Omissfon to exhibit 
register of members.] — On an application by 
petition made by a co. for confirmation of an 
alteration of the objects of the co., the 
secretary’s affidavit of the posting of notices, 
contrary to the usual practice, did not 
exhibit the register of members : — Held : the 
petition would be granted notwithstanding 
the omission to exhibit the register, the ct, 
being of opinion that no useful purpose was 
served by exhibiting it, provided that, as in 
the present case, the affidavit of the secretary 
proved that the register was duly kept & 
contained the name &: last known address of 
every person who was a member of the co. 
on the material date. — Re Debenture 
C oRPN., Ltd. (1931), 47 T. L. R. 399. 

4377, Add. Annotation : — ^Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 

4380. Add. Annotation : — Refd.- Egyptian Salt & 
Soda Co. V. Port Said Salt Ajssocn., Ltd,, 
[1931] A. C. 677. 

4389. Add. Annotation : — Overd. English, Scottish 
&> Australian Bank, Ltd. v. I. R. Comrs. 
(1931), 48 T. L. R. 170. 

4389a. Simple contract debts recoverable out 

of United Kingdom.] — An agreement for the 
sale of, amongst other things, simple contract 
debts owed by debtors resident out of the 
United Kingdom is exempt from cul valorem 
stamp duty in respect of such debts upon the 
ground that they are “ property locally 
situate out of the United Kingdom ” within 
Stamp Act, 1891 (c. 39), s. 69 (1). — English, 
ScoTnsH & Australian Bank, Ltd. v. 
Ini:.and Revenue Comrs., [1932] A. 0. 238 ; 
101 L. J. K. B. 193; 140 L. T. 330 ; 48 
T. L. B. 170, H. L. 

Annotations : — Refd. Re Russian Bank for Foreigm Trade, 
[1933] Oh, 745 ; I. R. Comrs. v. Broome’s Executors 
(1935), 19 Tax Gas. 667. 

4393. Add. Annotation : — As tp (1) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 064. 


PART III. SECT, 81, SUB-SECT. 9.— 
B. (c). 

to. Alteration causing breach of lease.] 
— The corpn. of (4. possessed statutory 
powers to make & maintain tramways 
in the streets of G. Sect, 26 of their 
statute provided that animal power 
alone should be used on the tram- 
ways. The corpn. leased the tramways 
to a limited co. which was promoted 
for the pui'pose of acquiring: the lease, 
& whoso objects as specified In the 
memorandum of assocn., were to carry 
on the working of the tramways & 
omnibus traffic in connection therewith 
under the lease & after the expiration 
of the lease to carry on the business of 
omnibus proprietors in the city & 
vicinity. The co. acquired a large 
stock of horses & plant, the greater 
part of which would be rendered useless 
in the ©vent of the lease not being 
renewed & accordingly, when about 
three years of the lease had still to run, 
the CO. applied for an alteration of its 
memorandum to include (inter alia) 
these objects ; “ (10) to exercise the 
powers & carry on the business of a 
tramway co. : (13) to work & move all 
or any of tbe vehicles by means of 
electrical power, steam power or any 
other mechanical power.” Applica- 
tion opposed by corpn. as being breach 
of contrac*>t to alter constitution Sc 
bectause object (13) was inconsistent 
with Parliamentary prohibition 
Held : promoting & disposing of 
tramways was an object foreign to the 
purposes of the memorandum & could 


not he sanctioned, & that quoad ultra 
the alterations fell to be confirmed. — 
Glasgow Tramway & Omnibus Co., 
Ltd. V. Glasgow Maoisteates (1891), 
18 Rettie. 675.— SCOT. 


it has power to let the land* Sc if 
necessary to sell it. — Gujbjoat Ginning 
& Manufactubing Co. v. Motilal 
Hirabhai Splvning Co. (1928), I. L. R. 
63 Bom. 792.— IND. 


PART III. SECT. 32. SUB-SECT. l.-C. 

q i. CO. bought 

land from pi tfs.. Sc in payment therefor 
transferroa to pltfs. a block of shares 
in another oo., agreeing to re -purchase 
from pltfs. at a fixed price, on or before 
a fixed day, the shares, or as many of 
them 08 should not have been pre- 
viously sold or transferred by pltfs. : — 
HeM : the agreement to re-purchase 
was ultra vires deft. co. as Cos. Act, 
8. 44, expressly prohibits a purchase 
of shares In another co. — Grant v. 
Dominion Loose Leaf Co. (1924), 
66 0. L. R. 48,— CAN. 

PART III. SECT. 82. SUB-SECT. 2.— A* 

a i. To directors.] — A sale by 

directors of the co.’s property to them- 
selves & a third party as trustee for 
them Is valid if such a transaction is 
inira vires the co. & if, as in this case, 
the purchasing directors constitute a 
majority of tho shareholders.— S^ er- 
GUSON V. Wallbridge, 11934] 2 

D. L. R. 270.— CAN. 

am. Whether power implied from 
power to purchase land.] — Where a joint 
stock 00 . is given by Its memorandum 
express power to purchase land. It is 
implied as part of its constitution that 
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PART IIL SECT. 32, SUB-SECT. 2.— 
B. (a). 

4401 i. Under power in memo- 

randum — For shares in another com- 
pany .] — Such sale does not necessarily 
involve winding up, &, where the 
directors' authority is derived from a 
vote of the shareholders, a majority 
vote is sufficient. — Hemstrket v. 
North West Biscuit Co., [1926] 2 
D. L. R. 829 ; [1926] 2 W. W. R. 150 ; 
22 Alta. L. R. 233.— CAN. 

g i. Land acquired for carryino 

on company's underkclcing — Companies 
Act, R. S. 0., 1914 (c, 178), s. 24.]— 
Re Allan Brown’s, Ltd. & Dryall, 
[1927] 2 D. L. R. 991 ; 60 O. L. E. 
267.— CAN. 


PART in. SECT. 32. SUB-SECT, 2.— 
B. (0). 

o i. .] — Dadson V. Grkst (Sask.), 

[1927] 3 D, L. R. 530.— CAN. 

Bg. On sale of undertaking — Vendor 
owning all shares except one — Duty not 
to make secret profit .] — person owning 
all shares oxoept one in a co. cannot 
deny his identity as vendor Sc make a 
secret profit on sale of the co. to 
another. — ^P atton v. Yukon Con- 
solidated Gold Corpn., Ltd., [1934] 
3 D. L. R, 400.— CAN. 



4423* Add* Annotation : — Hetd* Keren Kayemeth 
Le Ki^oel, Ltd* v, I. R. Comrs., [1931] 2 
K. B. 466. 

4427. Add, Annotation : — Consd. Agricultural 

Wholesale Soc. v, Biddulph & District Agri- 
cultural Soc., [1926] Ch. 760. 

4428. Add, Annotation : — Refd. Re Lee, Behrens 
& Oo. (1932), 48 T. L. R. 248. 

4436. Add, Annotation : — ^Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 68. 

4456. Add, Annotation : — Refd. Shaw & Sons (Sal- 
ford), Ltd. V, Shaw, [1936] 2 K. B. 113. 

4458. Add. Annotations ; — Consd. Shaw & Sons 
(Salford), Ltd. v. Shaw, [1935] 2 K. B. 113. 
Refd. Russian Commercial & Industrial Bank 
V, Comptoir d’Escompte de Mulhouse, Banque 
Internationale De Commerce De Petrograd v, 
Goukassow (1924), 40 T. L. R. 837 ; Swedish 
Central Ry. v, Thompson, [1924] 2 K. B. 255 ; 
Todd V. Egyptian Delta Land & Investment 
Co., [1928] 1 K. B. 162 ; hazard Bros. & 
Co. -y. Midland Bank, Ltd. (1932), 49 T. L. R. 
94. 


VoL IX. — Companies. Cases 4428 — 4528. 

4488. Add, Annotation : — As to (1) Refd. Cotter 

V, National Union of Seamen, [1929] 2 Ch. 58. 

4501a. Dissenting — Joinder as defendant.] — 

In a representative action by a pltf. on behalf 
of himself & all other bondholders : — Held : 
a dissentient bondholder, it not appearing 
that there were any others who dissented, 
should be added as a deft., but not in a 
representative character. — ^Wix>soN v. Church 
( 1878), 9 Ch. D. 552 ; 39 L. T. 413 ; 20 

W. R. 735. 

Annoiaiinna: — Consd. McCheano v. Gyles (No. 2), [1902] 1 
Ch. 1911. Refd. Cuimach t?. Edwards (1894), 04 L. J. 
Ch. 344. 

4503. Add. citation : — 6 Dow. & L. 606. 

4513a. General rule — Necessity for solicitor.] — A 

CO. can only appear by attorney {per Cub.). 
— ScRiVEN V. Jescott (Leed8), Ltd. (1908), 
53 Sol. Jo. 101. 

4524. For this number read 4625.’^ 

4525. For this number read 4524.” 

4526. Add. Annotation : — Refd. Reckitt r. Barnett, 
Pembroke & Slater. [1928] 2 K. B. 244. 


PART III. SECT. 33, SUB-SECT. 1. 

sn. Institution of 'proceedings — 
Necessity to envplryy solieiior .] — A co. 
cannot issue a writ of Rummons by any 
one but a soir. — Westekn PRontiOEiiS 
Mutual Hail iNSURANrE Co. v. 
8TEWART (Sask.), [1928] 1 W. W. R. 
320,™ CAN. 


PART III. SECT. 33. SUB-SECT. S.—A. 


e i, .] — Doft. “ as the 

largest shareholder ” of a co. claimed 
damages for false representations made 
as to the business of the co., which had 
the effect of depriving the co, of ihs 
clients : — Held : the cause of action 
alleged was not defamation hut an 
injuria done merely to the co. for 
which the co., & not an individual 
shareholder, was entitled to sue. — 
Goopall V. Hoogexdoorn, Ltp., 
[1926] App. D, 11.— S. AF, 

k i. liefusal 

unnecessary where no one to authorise 
use of name .] — ^Mason v. Livingstone 
(Alta.), [1928] 2 V. L. R. 799.— CAN. 

J , — j — ^ shareholder 

ng on behalf of himsoJf k, all other 
Khareholdors can maintain an a(ition 
alleging illegal use of the co.’s money, 
when it clearly appears that an applica- 
tion to the CO. to authorise such an 
action would bo futile. — Houston v. 
Victoria Machinery Depot, Ltd., 
11924] 2 D. L. R. G57 ; 33 B. G. R. 
425.— CAN. 


q 1 . -.] — Farrell v. Magic 

Silver-Black Fox Co., [1921] 3 
D. L. R. 132. — CAN. 

q ii. .] — Shaw v. Wain- 

WKLL Oils, Ltd. (Alta.), [1929] 3 
D. L. R. 621.— CAN. 

t i. Usir^ company* s name as plaintiff 
— No authority to use name — DoiM as 
to wishes of shareholders .] — If on an 
application to strike out the name of a 
ao. which has been used os pltf. with- 
out authority, there Is any reasonable 
doubt as to the wishes of the share- 
holders, the name will be allowed to 
remain until their wishes are ascer- 
tained. — Leavens v. Great West 
Permanent Loan Co., [19271 2 

W. W. R. 606 ; 30 Man. L. R. 606.— 
CAJN. 


4448 i. Internal management — Con- 
duct of majority ultra nires-^Or fraudu- 
lent .] — Although the rule that in order 
to redress a wTong done to a oo. or to 
recover money or damages due to the 
co. the action should be brought by 
the C50. itself is subject to the exception 
that the complaining shareholders may 
sue In their own names where the 


persons against whom the relief is 
sought themselves hold & control the 
majority of the shares in the co., & will 
not permit an action to be brought in 
Its name, yet in such an action pltfs. 
cannot have a larger right to relief 
than the co. itself would hav(5 if it wore 
pltf,, & <!a.nnot complain of acts which 
are valid if done with the approval of 
the majority of the shareholders, or 
are capable of b<}ing confirmed by the 
majority : therefore, the cases in which 
the minority can maintain such an 
action are confined to those in which 
the acts complained of are of a frandn- 
lent character or beyond the powers of 
the CO. — ^Ma80n V . Livinorton, |3 929] 
1 D. L. R. 608 ; 1 W. W. R. 293 ; 24 
Alta. L. R. 69 ; rarg., [1928] 3 D. L. R. 
468.— CAN. 

so. Several groups of shareholders 
claiming to represent company — Stay 
of proceedings .] — In company cases 
w’hero th<^^c is an internecine warfare 
between factions, each claiming to be 
entitled to represent the co., the 
j)ractIco is to direct the proceedings 
bo stayed until after a meeting of 
shareholders lias been ttbld, & the will 
of the majority asoertamed. — Dumart 
PAO iaNG Co., Ltd. v. Dumart, [1928] 
1 D. L. R. 610 ; 61 O. L. R. 478.— 
CAN. 


PART III. SECT. 33, SUB-SECT. 3.— 
D. (a). 

l£ I. Action by beneficial owner on 

behalf of himself dt all other shareholders. ] 
— Held : it was not open to pltfs. in 
a suit framed on behalf of themselves 
& all other shareholders of the co. to 
bring a suit as beneficial owners of 
shares, against the co. for enforc’tement 
of their beneficial rights & that the 
whole of the allegations & relief asked 
with respect to such suit must bo 
struck out. — ^M aas v. McIntosh (1928), 
28 S. R. N. S. W. 441 ; 45 N. S. W. 
W. N. 107.— AUS. 

Q i, — i^Qgg of right by winding 

up .] — The right of a minority share- 
holder to maintain a representative 
action against the oo, & the majority 
shareholders to compel an accounting 
by the latter for property of the co. 
unlawfully appropriated by them 
ceases as soon as the co. goes into 
liquidation. — Ferguson v. Wall- 
bridge. a935] 1 W. W. R. 673 ; 3 
D. L. R. 66,— CAN. 

PART in. SECT. 33, SUB-SECT. 8.— 

D* (b). 

•q. Unregistered shareholder.]—- 

In an action wherein pltf. alleged that 
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he was a shareholder in deft. co. & 
sued on behalf of himself & all the 
other shareholders to compel the 
individual defts. to account to the cto. 
for shares allegcAl to have been illegally 
obtained by them, it was held that, 
although pltf. was not a registered 
shareholder, lie had a status to bring 
the action w'hether he was the beneficial 
owner outright of the shares alleged 
to i)C his or owned them subje(^t to a 
charge in favour of the registered 
holder. — (J ogdbun v. Mitchell (Man.), 
[1928] 1 W. W. K. 495.— CAN. 

PART III. SECT. 83, SUB-SECT. 4. 

t i. .] — Hini V. Anderson, 

[1933] 2 W. W. R. 176.— CAN. 


PART III. SECT. 33, SUB-SECT. 6. 

Iti. Essential condition, .] — Ser* 

vice of a statement of claim on a co* 
is not good unless the otficer or agent 
served is a person who is likely to bring 
it to the co.’s notice, even though he is 
one who under the rules may be served 
as representing the co.- — Royal Truat 
Oo. V. Spillers Canadian Milling 
Go., [1931 ] 2 W. W. R. 841 ; 4 D. L. R. 
430 ; 25 Alta. L. R. 542.— CAN. 


PART III. SECT. 33, SUB-SECT. 12. 

4535 i. Out of what fund — Action by 
company for benefit of directors .] — • 
While it is a well established rule that 
directors may not use the co.’s funds 
in payment of their own costs, although 
such costs would not have been 
incurred if they bad not been directors, 
yet it is equally w’ell estaldishod tiiat 
directors acting as such within such of 
the co.’s powers as are confided to 
them Sc without ginss negligence, 
cannot be called upon to pay out of 
their own funds the costs at defending 
resolutions passed bv them in the 
Interests of the co., simply because a 
pltf. has chosen to make theni 
iDdlvlduaJly co-defts. — Norttikkn Life 
Assubanuk Co. of Canmda r. 
MoMaSTER. I1928J 3 P. L. K* 497; 
[1928] S. C, R. 512.— CAN. 

PART Ul. SECT. 33, SUB-SECT. 13. 

— A. ta). 

sk. Return of nulla bona not neces- 
son /.] — On an application under sect. 
223 of Cos. Act, 1933, for an order that 
pltf give security for costs : — Held : 
a return of nulla bona w'os not necessary 
& deft, bad on the material filed 
satisfied the onus on it. — R, M. 
Buchanan -Bumner Co., Ltd. v. Scot- 
tish Co-operative Wholesale 
Society, Ltd., [1936] 1 W, W, R. 491. 
—CAN. 



Oasw 4668 — 4828 . English and Empire Digest Supplement. 


4568. Add. AnnoUUions : — ^Rafd. A.-G*. v* Snaetb-’ 
wick Corpn. (1982), 96 J. F. 105; British 
Trawlers' Federation, Ltd. v. London & 
North Fastem By. Co., [1033] 2 K. B. 14. 

4570a. Assignment to secure personal debt of 
directors — Directors sole shareholders.] — 
additional security for an advance to three 
partners, who, in addition to apart- from the 
partnership, were directoi’S of a limited oo., 
a bank accepted a document charging the 
co.’s interest in certain bonds w'hich liad been 
deposited with the bank to meet any judg- 
ment which might be obtained against the 
CO. in then impending litigation. The docu- 
ment was signed by the three paHners & the 
co.'s seal was affixed thereto, accompanied 
by the signature of one of the partners as 
president & of another as secretary of the 
CO. No resolution was ever passed, either 
by the co. or by the directors, authorising 
the creation of the clmrge. The partners 
held all the shares in the co. except two wliich 
were held by two other directors of the co. 


There were also persons equitably interested 
in the shares. The litigation apinst the co. 
was concluded substantially in the co.^s 
favour, <fe the bank claimed the balance of 
the proceeds of sale of the bonds in reduction 
of the partners' indebtedness i—Meld : as 
the co., acting through its directors, Sc not by 
its shareholders in general meeting, had pur- 
ported to apply its property for the benefit 
of those directors, the transaction was 
unenforceable, & the ct. would not inquire 
whether the co. had derived any benefit from 
it. The bank was, therefore, bound to 
account to the co. for the balance of the 
proceeds of sale of the bonds. — E. B. M. Co., 
Ltd. V. Dominion Bank, [1937] 3 All E. R. 
.555; 81 8ol. .To. 814, P. C. 

4607 • Add. AnfiotcUtons Consd. Gairard v, .Tames, 
[1926] Oh. 616 ; Re George Inglefield, Ltd. 
(1932), 48 T. L. R. 536. 

4623. Add. Annotaiions: — Aa to (2) Consd. Kredit- 
bank Oassel G. m. b. H. v. Schenkers, [1927] 


PART III. SECT. S3, SUB-SE0T« 18.—* 
A. (b) U. 

p i, .] — On appeal from the 

di^lssal of an application by defte. 
for security for costs under sect. 223 
of Oos. Act, 1933, held the^’- were 
entitled to security. — Christian Com- 
munity OF UNIVKRaAL BKOTUERHOOD, 
Ltd. V. Trapimenkoff, [1937] 2 

W. W. U. 340, O, A.— CAN. 

«v, “ Credible testimonv ** o/ in- 
abilUy to pay — What ia .] — ^In an action 
for reduction of a lease, brought by 
a CO., defender was assolhsied & ob- 
tained an award of expenses. Pursuere 
having reclaimed, defender, founding 
upon an unfavourable balance-sheet 
of pursuers which was about a year 
old, moved that pursuers should be 
required to find caution for expenses 
under 1908 Act, s. 278. The ot. refused 
the motion, as it did not appear by 

credible testimony '* that pursuers 
would be unable to pay defender’s 
expenses If ho were successful, in respect 
that a later balance-sheet showed that 
the financial depression from which 
pursuers hod been suffering was 
Xiasslng off, &, further, in respect that 
pursuers had a responsible direotorate 
h a profitable record In the past, & 
that there was no suggestion that any 
creditor was pressing them for pay- 
ment which he was unable to get, — 
Edinburgh EN'rasETAiNMENTS, Ltd, v. 
Stevenson, [1925] S. O. 848.-4500T. 

PART in. SECT. 34, SUB-SECT. 1.— 
A. (a), 

4569 li. .] — Zimmerman 

Andrew Motherwell of Can., Ltd. 
(Trustee) fl926], 3 D. L. B. 953; 3 
W. W. B. 42.— CAN. 


PART III. SECT, 84, SUB-SECT. 1.— 
A. (b). 

8W. Rlevator company — Bond for 
price of elevator .] — A co, whose charter 

K rovides that it “ may eicqulre, own, 
>aae &; sell real estate,” Sc ** build, 
sell, lease Sc otherwise deal with 
elevators, etc.,” Sc further ” may Issue 
bonds bearing Interest to an amount 
not exceeding the cost of any elevator 
bnllt by it,'*" has the power to Issue 
such bonds for the price of an elevator 
bought by it. — B otal Trust Oo. v. 
Great Norteobbrn Elevator Oo. 
vl906), Q. R. SO S..C. 409.— CAN, 

s i. \] — Although under 

Rural Telephone Act, 1020 (p* 96), 
s. 31, deft. 00 . Is ImpUedly prohlbttea 
from borrowli^ money otherwise than 
by the issue & sale of debentures. Sc 
has no power to make ot give a pro>^ 
missory note, yet, held In an action on 
a promissory note, Sc, in the alternative 


for money borrowed, that, since the 
money was used by deft. In paying its 
legitimate debts Inourred In carrying 
out the purposes of the co. pltf. was 
entitled to recover on the alternative 
claim with Interest at the legal rate. — 
Smith v. Etrose Rural Telephone 
G o., Ltd., [1928] 3 B. L. B. 61 ; [19281 
1 W. W, R. 970 : 22 Sask, L. B. 
414.— CAN. 


sd. Co~operaiive liveeiock company 
incorporaied under Companies Act.}— 
Held : to have power to borrow. — 
Canadian Bank op Oommbboe v. 
Johnson (Alta.), [1926] 4 D. L. R. 
1179 ; [1926] 3 W. W. B. 613.-~CAN. 


PART III. SECT. 84, SUB-SECT. 1.— B. 

fik. Power to borrow raise money — 
Mortgage.}— Held : a mtge. over part 
of a CO.’S real estate as security for 
a loan was lustified. — U nique Fro- 
PERTiFR, Ltd, V. Endean, [1927] 
N. Z. L. B. 244.— N.Z. 


bondholders to lien of lender — Aorec- 
n^nt not signed by all bondholders ,] — 
Held : binding on the bondholders. — 
Greene v. Buoglbs (1891), 31 N. B. R. 
679. — CAN. 

PART III, SECT. 84, SUB-SECT. 2. — B. 

sp. Form of bonds — Whether ap- 
proval of directors necessarw. ]— Where 
the directors of a limltotf co. at a 
proper meeting authorleo the issue of 
bonds on the security of tho aSsets of 
the CO. Sc the shareholders confirm the 
decision of the directors, it is proper 
to leave the form of the bonds to the 
d^y appointed or elected officers of 
the CO. In such a situation no ap- 
proval of the form of the bonds at a 
formal meeting of the directors is 
necc-ssary, & the absence of such a 
meeting is not an irregularity affecting 
the vaiidity of the bonds, — R eid v. 
Purity Farms, Ltd., [1937 j 1 D. 1j, R. 
725 ; O. R. 24 8,-— CAN. 


PART HI. SECT. 84, SUB-SECT. 1.— 
D. (b). 

4594 i. Capital only capable of being 
called up in winding up — Company 
limited by guw^ntee .] — A oo. limited by 
guaranty was formed for the purpose 
of promoting an exhibition. Among its 
objects were the formation of a 
guarantee fund ; the receipt of sub- 
scriptions thereto from persons, whether 
members of the co. or not, for the 
purpose of carrying out Its obiects & 
defraying Its expenses ; Sc tho assigna- 
tion of the letters of guarantee to any 
corporation which might give it credit. 
The oo. obtained an undertaking from 
a firm, which was not one of its 
members, to pay a proportion of any 
loss arising in connection with the 
holding of the exhibition. It sub- 
sequently assigned the undertaking 
to a baiik which had given It credit, 
A loss having occurred, the bank sued 
the firm upon the cniarantee. The 
defenders contended that the assigna- 
tion was ultra vires^ having been made 
at a time when the oo. was not in 
liquidation : — Hdd : the assignation 
was valid, in respect that the guarantee 
fund was not capital of the oo. within 
the meaning of sects. 2 6c 4 (1) (v) of 
1908 Act, which could only come under 
the control of the co, or Its directors In 
the event of liquidation, but formed on 
independent fund of credit to which an 
assignee could make good hla right on 
the happening of the event on which 
the guarantee was contingent. — 
Lloyds Bank, Ltd. v. Morrison Sc 
Son, [1927] S. C. 67L— SCOT. 

PABT m. SECT. 84, SUB-SECT. 2.— A. 

«m. Agrement postponing lien of 
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PART III. SECT. 34, SUB-SECT. 2.— 
0. (a) ii. 

mi. -A — Merchants Bank of 

Canada v. Hancock (1884), 6 O. R. 
286.— CAN. 


PART III. SECT. 84, SUB-SECT. 2.— 
0. (b) i. 


r i. Issue before prospectus filed.] 

— Martin v. Clarkson. [1926] 3 

B. L. R. 29 ; 58 O. L. R. 618 ; 7 0. B, R, 
619.— CAN. 


b 1. — — - For price of shares sold by 
one member to another ,] — The mtge. in 
question herein made by deft. co. held 
to be ultra vires, since it was made for 
the purpose of enabling one of tho 
sbar^olders to purchase for his own 
benefit the shares of another Sc no case 
of necessity for the transaction had 
been established, there being no 
evidence of any disagreement among 
the shareholders or that the oo. was 
in jeopardy or that It needed funds to 
carry on Its operations. The mtgee. 
was held entitled, however, to recover 
the amount actually advanced with 
Interest thereon. — ^Martin v. Northern 
Hotel CJo., Ltd., [1932] 1 W. W. R. 
242.— CAN. 


m. Unauthorised loan — Recoverable.] 
— Douglas v. Maritime United 
Farmers Co-op., Ltd., Wilson v. 
Maritimb United Farmers Co-op., 
ltd. CN. B.), [1928] 8 B. L. R. 166.-- 
CAN. 


PART UI. SECT. 84. SUB-SECT. 2.— 

0. (b) a. 

k i. — — Persons lend- 

ing money to a oo. have a rlklit to 



1 K. B. 826 ; British Thomson-Hotiston Oo. 
V. Federated European Bank, Ltd,, [1932] 

2 K. B, 176, Held. Underwood v. Bank of 
Liverpool, Underwood v, Barclays Bank, 
[1924] 1 K. B, 776 ; Houghton v. Nothard, 
Lowe & Wills, [1927] 1 K. B. 246; Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. 
48* 

4625. Add. Annoiaiiona: — As to (1) Consd. Under- 
wood V. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 776. Refd. 
Houghton Nothard, Lowe & Wills, [1927] 
1 K, B. 246 ; Liggett (Liverpool) v. Barclays 
Bank, [1928] 1 K. B. 48. 

4630. Add. Annotation : — As to (2) Held. Houghton 
V. Nothard, Lowe & Wills, [1927] 1 K. B. 246. 

4687. Add. Annotaiion : — Refd, Lemon v. Austin 
Friars Investment Trust, [1926] Ch. 1. 

4637a. Whether certificate securing income stock 
is debenture.] — Defts,, a limited oo., issued 
certificates for securing income stock, & a 
certificate was issued to pltfs. whereby the 
CO. certified that it was indebted to them in 
a certain amount. The certificate stated 
that three-fourths of the net profits of the co. 
in each year or a sum equal thereto were to 
be applied in paying off the income stock pari 
passu. Under conditions indorsed on each 
certificate a register of the certificates was 
to be kept at the co.’s registered office, 
wherein would be entered the names & 
addresses of the registered holders & par- 
ticulars of the certificates held by them & by 
clause 9 of the conditions the rights of the 
holders might be modified with the consent 
of the holders of throe-fourths in value of the 
certificates. Pltfs. were refused inspection 
of the register, & brought an action for an 
injunction to restrain defts. from interfering 
with their right, under 1908 Act, s. 102, to 
inspect the register: — Held: (1) the certifi- 
cate were debentures within the sect., & 
pltfs. were entitled to the injunction ; (2) all 
the holders of income stock certificates were 
entitled to inspection of the register thereof 
kept by the co. in accordance with the con- 
ditions. — Lemon v. Austin Friars Invest- 
ment Trust, Ltd., [1926] Oh. 1 , 95 L. J. Oh. 
97 ; 133 L. T, 790 ; 41 T, L. R. 629 ; 69 
Sol. Jo. 762, 0. A. 


VoL X. — Companies. Oases 4888—4897. 

Add. Annotation : — Refd. Fenton Textile 
Assocn. V. Lodge, [1928] 1 K. B. 1. 

4651a. .] — Be Priestman (Alfred) ^ Ob. 

(1929), Ltd., No. 7007a, post. 

4652a. Whether prospectus may be eonsidered.] — 
Be Chicago & North West Granaries Co., 
Ltd., No. 814, ante. 

4652b. .] — In determining a question as to 

the construction of a debenture the ct. can” 
not refer to the prospectus pursuant to which 
the debenture was issued. — Be Tewkesbury 
Gas Oo., Tysol v. Tewkesbury Gas Co., 
[1911] 2 Oh. 279 ; 80 L. J. Oh. 690 ; 105 
L. T. 300 ; 27 T. L. R. 611 ; 65 Sol. Jo, 616 ; 
18 Mans. 301 ; ajfd., [1912] 1 Oh. 1, O. A. 

Annotations : — Distd. Jacobs v. Batavia, & General Planta* 
tiona Trusts, Ltd., [1924] 1 Cb. 287 ; 03 L. J. Cb. f)20. 
Refd. Eyre v. Milton Proprietary, Ltd., [1936] Cb. 244. 

4e52c. .] — Jacobs v. Batavia & General 

Plantations Trust, No. 814a, ante. 

.] — Compare Deeds, Vol. XVII., p. 342, 

No. 1537. 

4676. Add. Annotation : — Refd. Fenton Textile 
Assocn. V. Lodge, [1928] 1 K. B. 1. 

4677a. Right to issue originating summons 

under R. S. C., Ord. 55, r. 3 — ^To ascertain 
persons entitled. Chillagoe Ry. & 

Mines, Ltd., Trust Deed (1930), 46 T. L. R. 
242. 

4678a. General rule .] — Be Magadi Soda Co., 

Ltd., No. 7409a, post. 

4678b. Wilful neglect or default— What 

amounts to.] — Be Leeds City Brewery, 
Ltd.’s Trusts, Leeds City Brewery, Ltd, 
V. Platts, [1925] 1 Ch. 532, n., 0. A. 

Annotations : — Apid. Re City Equitable Fire Insce. Co., [19251 
I Ch. 407. Reid. Re Vickery, Vickery v. Stephens, [19311 
1 Ch. 572. 

4688a. Refusal to give information to 

debenture^holders — Acquisition of debentures 
from oestuis que trust at inadequate prices.] — 

Be Magadi Soda Co., I/td., No. 7409a, post. 

4690. Add. Annotations : — Refd. Be Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Oh. 412 ; Be Priestraan 
(iVlfred) & Co. (1929), [1936] 2 All E. R. 

1340. 

4697. Add. Annotaiion : — As to (2) Refd. National 
Provincial Bank of England v. Ohamley 
(1923), 93 L. J. K. B. 241. 


assume that the essentials ol internal 
management have been carried out by 
the oo. — M artin v, Clarkson, [1926] 
4 D. L. R. 232; 67 O. L. R. 499 ; 5 
C. B. R. 836.--^AN. 

PART III. SECT. 84, SUB-SECT. 2.— 
C. (0). 

m I. .] — Where debentures were 

Issued before the oo. had filed a 
prospectus; — Held: even tl the de- 
bentures were not valid in the hands of 
the debenture -holder, they were valid 
in the hands of the pledgee to whom 
they had been assigned. — Martin v. 
Clarkson, [1926] 3 D. 14, R. 29 ; 68 
O. L. R. 616 ; 7 C. B. R. 619.— CAN. 

PART III. SECT. 34, SUB-SECT. 8.— 
A. (b) L 

p i« — — Whether nUsfeasfmce 

<Aaima inolwled.}— -Where a debenture 
purports to create a charge on ** the 
undertaking of the oo. k. all Its pro- 
perty present & future Including un- 
called capital/' raisfeasanoe ohdins are 
included In such charge. — Re Buick 
~m>., [19263 N. Z. h. R. 24.— 


** Bowers, rights, rernivm, 


leges, exemptions d: franchises .**] — In a 
bond mtge. the words ** powers, rights, 
revenues, privileges, exemptions & 
franchises " cannot be extended beyond 
their ordinaiT & natural meaning In the 
absence of suitable words to coTivoy the 
whole property of the co. — ^MoDougall 
V . Scott & Eastern Trust Co., 
[1934] 4 D. L. R. 607.— CAN. 

PART in. SECT. 84, SUB-SECT. 3.— 
B. (b). 

tn. Reiinbursemeni of trustee — 
Grounds for refusing .] — The trustee 
under a trust deed, under which cer- 
tain bondholders were the cestuis que 
trust & by which certain land was 
mortgaged to the trustee as security 
for the payment of the bonds, sued 
for the determination of the trust deed 
& for reimbursement by the bond- 
holders or from the property itself for 
moneys disbursed by the trustee for 
taxes, losses sustained in conducting 
farming operations on the land 8c for 
Interest paid the bondholders but not 
collected from the mUpors. or realised 
out of the land : — fiTcw .* since, after 
the creation of the trust, the trustep 
had ckoauired a beneficial interest in 

65 


the land for themselves & the moneys 
sued for had been expended after the 
acquirement of that interest, it could 
not be said that the expenditures had 
been made wholly in the interest of 
the bondholders Sc not in the trustee's 
Interest as well. Sc, theiofore, the action 
ooiRd not succeed. — Vermont Loan 
& Trust Co. v. Ennis, [1933J 2 
W. W. R. 397.— CAN. 


PART HI. SECT. 34. SUB-SECT. 8. ~ 
0. (a). 

UQ. Moriffooe of specific assds.]~~ 
1 CO. deposited Sc pledged with fr 
iO a bank as securit y for repaynieut of 
i loan all the liquid assets, inolutfing 
[took -in -process now or at any time 
iereafter to bo stored by the co. 
D Its godowns, the keys of which had 
>©en delivered to the bank /TeZd ; 
he charge was not a floating 
Hit a intge, of specific assets, with a 
Icenoe to the mtgor. to dispose of 
hem in the course of the business 
abject to prescribed conditions.— 
UNK OP Baroda, Ltd. v. H. B. 
hj\t:>asani ( 1926), I. L. B. 60 Bom. 
47.— 1N0. 



Oases 4898— 4716a. Engush aot) Emmee Btgect Sxtpplement. 


469S* Add, Annotaiims : — ^Retd. Barle v, 

v^orth B. B. O. (1928), 44 T. L. B, dOST 
Mercantile Bank of India, Btd. v. Chartered 
Bank of India, Australia & China & Strauss 
& Co., [1937] 1 All E. n, 231. 

4699. Add. Annotation : — As to (1) Kxpld. & Diatd. 
Re Matthew Ellis, Ltd. (1933), 102 L. 3. Ch. 
65. 

4699a. EITect of section — Redemption of debenture 
— Remedies of liquidator.] — A co., which 
had become insolvent, issued to a trustee, 
as security for some of their debts, a debenture 
which was to rank as a first charge on the 
co.'s assets & as a floating security only. 
Subsequently the co. sold the goodwill of its 
business, Sl out of the proceeds paid to the 
trustee the amoxint required to dischiwge 
the debenture. Within three months from 
the issue of the debenture a different, creditor 
of the co. obtained a winding-up order. The 
liquidator took out a summons to set aside 
the charge created by the debenture & to 
recover the money paid under it ; — Held : 
though under 1908 Act, s. 212, the charge 
was invalid, the amount paid could not be 
recovered on the summons, but it would be 
open to the liquidator either to apply to set 
tiside the payment as a fraudulent preference 
within eect/210, or to question the validity 
of the debenture on any other ground. — Re 
Pakkes Gara«e (Swadtjtncote), LTD,i [1929] 

1 Ch. 139 ; 98 L. J. Ch. 9 ; 140 L. T. 174; 
45 T. L. R. 11 ; [1928] B. & C. R. 144, D. C. 

4700 Add. Annotation : — Consd. Re Lloyd’s Fur- 
niture l^alace, Evans v, Lloyd’s JHimiture 
Palace, [1925] Ch. 853. 

4705a. ,] — Re Patrick & Lyon, Ltd,, No. 

3.S58b, ante. 

4707a. ** Cash paid ’’ — ^Need not be unconditional 
payment.}— Early in 1932 a co. which was 
in financial difficulty & insolvent obtained a 
loan from its chairman, who was also a 
partner in a firm which supplied the bulk of 
its stock of goods to the co. He thought 
that an advance might save the co., but 
before making any advance ascertained from 
his partners that they would only consent 
to continue to supply the co. with goods on 
credit if the past debt to the firm of £1,954 
was paid. He therefore advanced to the 
CO. £3,000 on the security of a third deben- 
ture, dated Mar. 24, 1932, after arranging 
with the CO. that out of this sum £1,954 
should be applied in paying the past debt 
to the firm. In July, 1932, a compulsory 
order for the winding-up of the co. was 
made ; — Held : the sum of £1,954 out of the 
total sum of £3,000 was “ cash paid to the 
CO. at the time of . . . the creation of, & 


in consideration for, the charge ** within 
OoB. Act, 1029 (c. 23), s. 266, & there wa«, 
therefore, a valid floating charge in respect 
of the whole sum of £3,000.— Ba Matthew 
Ellis, Ltd., [1933] Oh. 458 ; 102 L, J. Ch, 

05 ; 148 L. T. 434 ; 77 Sol. Jo. 82 ; [1933] 
B. & O. B. 17, C. A. 

4708. Add, Annotation : — As to (1 ) Apld, Re 
Stanton, [1929] 1 Ch. 180. 

4709a. — .] — Moneys were advanced on 

the security of debentures creating a floating 
charge on the property <&; assets of the co. 
Fifty-four days elapsed after the first advance 

6 five days after the last advance before the 
issue of the debentures on Jan. 20, 1926. 
The delay in the issue of the debentures was 
not acquiesced in by the lenders, who when 
they sent cheqiies for the advances wrote that 
the money was in further payment on account 
of debentures to be issued as arranged. The 
co. went into liquidation on Jan. 25, 1026. 
During the period in which the bulk of the 
advances were made the lenders were unaware 
that the co. was on the verge of liquidation. 
The debentures were issued when the co. 
was unable to pay its debts : — Held : the 
debentures were valid, the payments being 
made “ at the time of ” the creation of the 
charge & in consideration for the charge 
within 1908 Act, s. 212, & consequently the 
debentures were not a fraudulent preference 
within 1908 Act, s. 210. — Re Stanton 
(F. & E.), Ltd., [1929] 1 Ch. 180 ; 98 L. J. Ch. 
133 ; 140 L. T. .372 ; [1928] B. & C. R. 161. 

4710. Add. Annotation : — Distd. Re Matthew Ellis, 
Ltd. (1933), 102 L. .1. Ch. 65. 

4716. Add, Annotation: — Polld. Heaton Ar Dugard 
V, Cutting, [1925] 1 K. B. 655. 

4716a. .] — .Judgment having been 

recovered in an action against a limited co., 
which had issued debentures giving a floating 
charge over its property, execution was issued 
under a fi.fa.y & the sheriff went into posses- 
sion. In order to avoid a sale the co.’s 
managing director paid the judgment debt 
& costs, whereupon the sheriff withdrew. 
Thereafter, before the sheriff paid the 
amount of the debt costs to the execution 
creditors, the debenture-holders in deft. co. 
appointed a receiver, who claimed to be 
entitled to the money in the hands of the 
sheriff ; — Held : the money was paid to the 
sheriff as a debt owing by defta. to the 
execution creditors, who were therefore 
entitled to retain it as agfdnst the receiver. — 
Heaton & Ditoard, Ltd. r. Cu'rriNo 
Brothers, Ltd., [1925] 1 K. B. 655 ; 94 
L. J. K. B. 673 ; 133 U T. 41 ; 41 T. L. E. 
286. D. C. 


PART III. SECT. 84, SUB-SECT. 3.— 
C. (c). 

w. “ Canh paid.**] — Deft. oo. was 
owned by 8., who was its managing 
director. In Peb. 1930, he obtained a 
loan of £300 from pltfs. for hie co. on 
the seourtty of his own promissory 
note & also of deft, oo.’s debehturo for 
£300, which should have been regla- 
tored within 21 days, viz., on or before 
Mar. 1 3, 1930. As S, was endeavouring 
to eflTect a flotation of hie oo. ae a 
public 00 ., he requested pltfs. not to 
register the debenture until the last 
moment, which they agreed to do. 
On Mar. 13, S. askod for further time, 
& it was ultimately agreed that In lieu 
of such registration pltfs. should 
advance S. £400 on the security of a 


new promissory note Sc a debenture for 
that amount, out of which sum he 
should forthwith repay the £300 
previously borrowed with interest 
therc^on. This was intended to give 
8. the additional time be required 
without prejudicing pltfs.’ security. 
In pursuance of this arrangement pltfs. 
gave 8. their own cheque for £400, 
W., who acted as solr. to both parties, 
attended with S. at the bank on 
Mar. 16, when the cheque was pre- 
sented for payment, & when the latter 
received the £400 ho Immediately In 
pursuance of the agreement handed to 
w. the sum of £310 in payment of 
principal Sc interest on foot of the first 
loan, which sum the latter immediately 
lodged to the credit of pltf. oo. The 
debenture for £400 was 'i^uly regis- 


tered. The contemplated flotation did 
not materialise & the deft. eo. went 
into voluntary liquidation : — Held : 
under Oos, (Oonsolldatlon) Act, 1908, 
s. 212, the mtgo. debenture for £400 
was invalid except tn the exteut of 
£90, the nett amount received by deft. 
CO, on foot of the promissory not© Sc 
doboutiue for £400, with Interest 
thereon at 5 per cent. — Reverr Trust, 
Ltd. V. Wellington Handkehohief 
Works, Ltd., fl93il N. I. 56.— IR. 


PART III. SECT. 84, SUB^SEOT. 8.— 
C, (d) il. 

4729 1. General nde ,] — Dominion 
Iron & Steel Oo. v, Canadian Bank 

.8.). tl92831 D. L. H. 

809.— CAN. 



VoL X. — Companies. Cases 4780a— -4786a, 


4780a. Floating charge over part of assets 

already charged.] — Where a debenture trust 
deed, creating a general floating charge over 
all the undertaking &; assets of the co. both 
present Sn future, reserves power to the co. 
in the ordinary course of its business to 
create specific charges over any of those 
assets, then although a second general floating 
charge over all the property comprised in the 
first charge but ranking pari pasau with or 
in priority to that charge, is, under the general 
law, incompatible with the first charge Sa 
ranks subject to it, yet there is no principle 
of law which forbids the creation of a second 
floating charge over part only of those assets 
ranking pari pasau with, or in priority to, the 
earlier floating charge, so long as the later 
floating charge is within the limits of the 
power reservi^. 

A debenture trust deed created a general 
floating charge over all its undertaking & 
assets both present & future, but reserved to 
the co. power to create in priority to that 
charge such mtges. or charges as the co. 
should think proper ** by the deposit of any 
dock warrants, bills of lading, or other 
sjimilar commercial documents, or upon any 
raw materials, or finished or partly finished 
products & stock for the purpose of raising 
money in the ordinary course of the business 
of the co.** In pursuance of the power & in 
the course & for the pui’poses of its business, 
the CO. raised £12,000 secured payment 
thereof by charging all the before-mentioned 
documents, materials & stock, both present 

future, by way of a floating security to 
rank in priority to the floating charge created 
by the trust deed : — Held : the power re- 
served to the co., except os to subject-matter 
& purpose, was unlimited ; it enabled the 
co. to choose the form of a floating charge, if 
required, & the second charge was valid & 
entitled to priority over the first charge. — 
Re Automatic Bottle Makers, Osborne v. 
Automatic Bottle Makers, [1926] Oh. 412 ; 
95 L. J. Ch. 185 ; 134 L. T. 517 ; 70 Sol. Jo. 
402, C. A. 


assigh to you all moneys now or hereafter 
to become due to us from the H.R.O.O. for 
retention moneys in respect of the G. Housing 
Scheme, & for which your receipt ^all be 
a sufficient discharge. . . .** Of that assign- 
ment due notice was given by pltfs. to defts. 
next day. The contractors had at various 
dates between 1900 & Feb. 2, 1924, issued 
to the Manchester & County Bank, Ltd., a 
number of debentures charging the under- 
taking of the contractors all their property, 
both present & future, the charge being a 
specific charge on the contractors* freehold 
& leasehold property, machinery, goodwill, 
& uncalled capital, & a floating charge on 
all the CO. *8 other assets, subject to a proviso 
that the contractors were not to be at liberty 
to create any mtge. or charge for any of their 
assets in priority to the debentures. On 
Oct. 13, 1924, a receiver for the debenture- 
holders was appointed, who duly entered into 
possession. On Oct. 20, 1924, a resolution 
was passed for the voluntary winding-up of 
the CO. The receiver refused to recognise 
the right of pltfs. to payment under their 
assignment in priority to the debenture - 
holders. <Sc on the architect’s final certificate 
being given, in .Tan. 1927, defts. declined to 
interplead & paid the retention moneys to 
the receiver for the debenture holders, 
pltfs. thereupon brought their action upon 
their assignment : — Held : (1) the debentures 
only created a floating charge on the retention 
moneys, which the contractors could there- 
fore assign or charge in spite of the clause 
in the debentures prohibiting the creation of 
charges in priority to the debentures ; (2) pltfs. 
had no express notice of that clause in the 
debentures ; (3) though the registration of 
the debentures affect pltfs. with constructive 
notice that debentures existed, it did not 
affect them with notice of the terms, including 
the limitation on prior charges, of those 
debentures. — Earle (G. ifc T.), Ltd. v. 
Hems worth Rural District Council 
(1928), 44 T. L. R. 605 ; affd., 140 L. T. 69 ; 
44 T. L. R. 768, C. A. 


4739a. .] — By a lump sum building 

contract entered into in 1022 between S. & 
Co., the contractors, & defts., provision was 
made for interim payments on the architect’s 
certificates, to be given monthly at the rate 
of 90 per cent, of the value of all work 
executed. The remaining 10 per cent., the 
retention moneys, was to be retained & 
deposited in a bank until the final adjust- 
ment of accounts. The contract was varied 
by consent, <& in the events wMch happened 
the retention moneys amounted to £1,000 
at the beginning of 1924 ; this was never 
deposited in a bank Sc remained a merely 
notional fund, but both parties treated it as 
a separate sum capable of being earmarked. 
It was included, without distinction, in the 
architect’s final certificate for £1,848 IO 5 . 2d, 
on Jan. 28, 1927. Meanwhile, pltfs., who 
were supplying cement to the contractors, 
found that the latter were getting into arreais 
with their payments, Sc to obtain further 
credit the contractors, being then indebted 
to pltfs. in the sum of £671 on Apr. 7, 1924, 
assigned to them the retention moneys by a 
document In these terms : ‘‘In reduction 
of the amount now or to be owing from us to 
you for goods supplied by you, we hereby 


4747. Add. Annotation : — Refd. Re Winterbottom 
(Leeds), Ltd., [1937] 2 All E. R. 232. 

4755. Add, AnnoicUions : — As fo (1) Refd. Kredit* 
bank Cassel G. m. b. H. v, Schenkers, [1926] 
2 K. B. 450. Generally, Refd. Houghton v. 
Nothard, Lowe Sc Wills, [1927] 1 K, B. 240. 
Mentd. Underwood v. Bank of Liverpool, 
Underwood v, Barclays Bank, [1924] 1 K. B. 
775. 

4767a. — Validity of appointment — Onus 

of proof.] — Kasopsky v, Kreegkrs, [1937] 
4 All E. R. 374, D. C. 

4781. AdW. — 93 ’ L. J. Oh. 27; 130 

L. T. 93. 


r783a. Delay In Issue to retain credit.] — 

Where a co. agrees to issue debentures to a 
creditor as security for past Sc future loans, 
but delays issuing them for a considerable 
time in order to retain its credit with its 
other creditors, the debentures are not void- 
able under 13 Eliz. c. 5, when the co. goes 
into liquidation.— Lloyd’s Furniture 
Palace, Ltd., Evans v, Lloyd’s Furniture 
Palace, Ltd., [1925] Oh. 853 ; 95 H J* Oh. 
140; 134 L. T. 241 ; [1926] B. & 0. R. 29, 
, 7 g 5 ii. Validity — Charge given as compensa- 

tion for loss of management share.] — ^By an 
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tjMtt tk # «>* <*« T. Oo. 

mA been 


„ jMI UM$ •%<?()*«* m^ger 
ol th« T* 00. it #w( *(tew4 W»« S. Co. 
tibmild be e».tiilB4 1!0 »8I W BiaiMWW dt:^g 
the T. Cb.'s opecemHi ol ft ^Mftiu iuid«lMdng 
& to reoelre 111 twwiot 6f «®eh littftneJal period 
of ibe T» Oo. do ^ oebt. of its net OTpflte. 
The tnanagleilietit s&aM emtftfed the B. Oo. to 
a majority of tbe wtibg jpower 6f the eb^- 
holdere at atiy meetii^ & to a ehare of the 
emphis aesets of the T. Oo. in a winding-up 
0,tber psiynh&tit oft of the prefei^^e share 
oapitaf. In 1933 the rights of the manage- 
ment share K^re varied, & it became known as 
a reven^onarf share. The T. Oo. havi^ 
become desirous of putting an end to the 
management of the S. Oo., a draft agreement 
had been prepared terminating the manage- 
ment in consideration of the payment to the 
B. Oo. of £100,000 to be raised by the T. Co. 
by the issue of debenture stock, incidentally 
the reversionary share was to be converted 
into an ordinaiy share. On the application 
of a shareholder of the T. Oo.' to test the 
legality of the proposed agreement : — Held : 
it was not ultra viree the T. Co. to enter into 
the proposed agreement. It was no objection 
to the agreement that it involved the re- 
demption of the annual charge on the T. 
Co.’s net profits out of capital raised for the 
purpose. — Investment Tbctst Oorpn., Ltd. 
V , Singapore Traction Co., Ltd., [1935j 
CJi. (il6 ; 105 L. jr. Ch. 319; 153 L. T. 83 ; 
51 L. R. 476 ; 70 Sol. Jo. 402, C. A. 

4796. Add, Annotation : — Refd. Calico Printers’ 
Assocn., Ltd. V , Barclays Bank ( 1931 ), 145 
L. T. 61. 


4808. Add, Amiotation : — Distd. Re Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
‘^Makers, {1026] Ch. 412. 

4809. Add, Annotation : — Consd. Re Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926j Oh. 412. 

4818. Add, Annotaiion : — ^Refd. Re M. I. G. Trust, 
Ltd., [1933] Oh. 642. 

4821. Add. Annotation .‘-—Refd. Re Simms, [1930] 
2 Ch, 22. 

4825a. .] — Lemon v, Austin Friars Invest- 

ment Trust, Ltd., No. 4637a, ante, 

4829a. Right of transferee to accrued interest.] — 
Re Kidneb, Kidner v, Kidneb, No. 2224a, 
ante, 

4888. Add, Annotation : — Refd. Re Fenton (No. 2), 
Rx p, Fenton Textile Assocn,, Ltd., [1932] 
1 Ch. 178. 


iM., [im 

4m.^Aid. AnMotoaon 

Bx p* Fdntoa teattiie Aeebon^ [1932] 

1 Chu Its. 

465aft. Translew# 

nscMgftty.]— The debentorea of » oo. payable 
to K. or his ** registered asdgns teans- 

ferred by him. At the time <rf tba transfer 
K. was indebted to the co. to a Jiurgw amount 
than the sum secured by d^entures. 



secretary for registration, ^ 
unnecessary, & made no mention of the co. s 
claim against K. On the co, being wound 
up :—Held : the transferee was entitled to 
prove as a creditor in respect of the 
debentures — ^-Re Coloniau & (xENBRal Gas 
O o., Lishman*8 Claim (1870), 28 L. T. 40. 

4858. Add, Annotaiion .—Consd. British America 
Nickel Oorpn. v, O’Brien, [1927] A. C, 369. 

4858a. .] — A co. issued mtge. bonds 

secured by a trust deed, which gave power 
to a majority of the bondholders, consisting 
of not less than three-fourths in value, to 
sanction any modification of the rights oi 
the bondholders. A scheme for reconstruc- 
tion of the co. provided for the mtge. bonds 
being exchanged for income bonds subject 
to an issue of first income bonds ; also that 
a committee, one only of whom was to be 
appointed by the mtge. bondholders, should 
have power to modify the scheme without 
confirmation by the bondholders. The 
scheme was sanctioned by the majority of 
the bondholders requisite under the trust 
deed. The required majority would not have 
been obtained but for the vote of the holder 
of a large number of bonds, whose support 
of the scheme was obtained by the promise 
of a large block of ordinary stock, an arrange- 
ment which was not mentioned in the 
scheme : — Held : the resolution was invalid, 
both because the bondholder in voting had 
not treated the interest of the whole class of 
bondholders as the dominant consideration, 
& because the scheme, so far as it provided 
for a committee, was ultra vires. — ^British 
America Nickel Oorpn. v, O’Brien, [1927] 
A. 0.369; 96 L. J. P. 0. 67 ; 136 L. T. 616 ; 

43 T. L. R. 195, P. 0. 

4872a. Redemption at figure below par but 

above market price.] — Meade - King v, 
Usher’s Wiltshire Brew'Ery, Ltd. (1928), 

44 T. L. R. 298. 


ART III. SECT. 34, SUB-SECT. 3.— 

0 . ( 0 ). 

« i. The Apatoo, 

Ltd..tave a dabeBtiiee to M.to secure 
a oeriatn sum, constltating a iloatlng 
oberge over aii the assets of the co. 
predeot or future, & prohibiting the 
creation of any nature, or charge in 
priority to It. Aiterwards the co. 
gave a debenture to W. to secure 
potUion of the purohafte money of 
certain goods sold to it by W., Sc oon- 
etitutiuff a boating charge over the 
assets so sold. Bubseauently. W. 
recovered a judfiment agynst tbs oo. 

S r portion of the money seWod by 
s debenture. & Issued mceoution, under 
which the sheriff seised goods of the 
oo. M. claimed the goods Sc the ahetfif 
interpleaded. M. then instituted a 
suit to restrain the sale of the goods 


by the sheriff : — Held : as regards the 
e^dB comprised within the second 
debenture, the rights ot deft, under the 
said debentures were pammotint to 
those of pltf. — MaTEiiESON e. WaBmx 
(1828). 28 S. R. K. S. W. 189 j 45 
N. 8. W. W. N. 47.— AUS. 


PART III. SECT. 34, SUB-SECT. S.— 1. 

at. Grounds for oMowino or refusim,Q — 
Vnder Stde of Shareft Jot, 1916 (c, 16hJ 
— Sami ov Shares Act, UmTEO 
Grain Growers. ltoJb Case (Sask.). 
[19181 3 W. W, R. 92.-^AN, 

Sv, Who may he ** hearer .**] — There 
cannot be ** a bearer ” of a debenture 
consisting of two or more nersoUs 
holding the document In severalty, nor 
can the boareir of a debenture assign 
a part ot the principal sum or sums 
seented by the debenture so as to 


create independent rights therein to 
different persons at one Sc the same 
time.— JaF0T5 (R,), Ltd. v. Jaffe. 
[1932] N. Z. h. II. 168,— N.E. 


PART lU. SECT, 84, SUB-SECT. 8.— 
K. <a) L 

sw. By extraordimory readluHon — 
Adjourned rmding — JVo miict of ad’ 
iournmerU'^Whettkr addtmrrment con- 
iinmUon of original meetino. 1 — Be 
AmoTLE Motor SERvicacs, Ltd,, [1932 J 
1 D. L. E. 81 ; 4 M. P. R. 38.«--OAN. 

PART III. SECT. 34, SUB-SECT. S.- 
K. (a) ii. 

4SS8 a. — - — -4 — National 

Trust Oo. e. Marttime goal, Railway 
& Power Oo., [1930] 2 D. L, R. 309.— 



4 DtttsliW &tf0(€l if Iiw <?p^« 

' U9B43 Cb. Xmp^jciA) 

In*3std^ iM., ttW] O^* ml, ^ 

W|!fc. Aidn Jaieob^ 

&; Qetieml Tniffc^ 2 Ob.. 329. 

4901^ -4cb2. J-ntiPtown : — ltp!d* Htmtet v. ^luote, 
[1936] A. a 222. 


49iHiu Aftortw«ii<^y6m--*IlQfere&oeto4el»«ntur6s 
ka eampmaiy^B ytiDOislied ftoeoiiiito.1-^A co. at 
vadioiw dates between 1890 ^ 1902 issued 
debentures |>ayable within two years, but 
paid no part of the principal or interest* 
The oo.^s published accounts habitually 
referred to the debenture debt as outstanding, 
Sc in 1925 the accounts, which were simed by 
two directors & the secretary, stated the 
amount of the arrears of interest : — Held : 
the statement in the accounts was a written 


acknowledgment within Civil Procedure Act, 
1833 (c* 42), s. 6, ^ an action to recover the 
principal & interest was not barred by the 
twenty years limitation fixed by sect. 3 of 
that Act . — Re Atlantic Sc Pacific Fibre 
Importing Sc Manufacturing Co., Ltd., 
Burnham (Viscount) v, Atlantic & Pacific 
Fibre Importing & Manufacturing Co., 
I/TD., [1928] Ch. 836 ; 97 L. J. Ch. 369 ; 140 
L. T, 18 ; 44 T. L. B. 702 ; 72 Sol. Jo. 598. 


4906. Add. Annotation : — Consd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L. J. Oh. 520. 


4925. Add. Annotaiion : — Consd. Employers’ 
Liability Aasce. v. Sedgwick (Collins) (1926), 
95 L. J. K. B. 1015. 


4928a. Holder of income-stock certificate.] — 

Lemon v. Austin Friars Investment 
Trust, Ltd., No. 4637a, ante. 

4631. Add. Annotaiiofi : — Consd. National Pro- 
vincial Sc Union Bank of England v. Ohamley, 
[1924] 1 K, B. 431 

4933. For the paraepraph in the original volume 
substitute the following paragraph : — 

I>ue registration — Particulars ol 

property charged insufficiently entered.] — A co. 


Vd. X— -Oonn^ies. 

with the object of securing 
overdraft at pltt. bank f 

bank a certain leasehold factory mj&k ^ 
movable “ plant used in or abouib tihe | 
mises ’* for a tern of about 996 yean. 
bank sent the indenture tp the r«^l^ar 
conmanies for registration under 1096 Act*^ 
s. 93. In the particulars required to be flleu 
pursuant to that sect, the huitrument wae 
described as a mtge. of the leasehold premised, 
no mention being made of the chattels. The 
registrar entered the description ol the 
^trument in the register in similar terms, 
identifying it by its date, Sc omitting all 
mention of any charge on the chattels. 
Subsequently the sherin, in execution of a 
judgment recovered by deft, against the co., 
seized certain chattels of the co. upon the 
mortgaged premises, including certain motor 
vans. The bank claimed the goods in ques- 
tion under their mtge., Sc obtamed from the 
registrar a certificate “ that a mtge. or charge 
dated " — specifying the date Sc the parties 
to the instrument — “ was registered puiv 
pant to Cos. Act, s. 93.” On an interpleader 
issue to try the title of the bank as against 
the execution creditor : — Held ; as the 

certificate identified the instrument of charge. 
Sc stated that the mtge. or charge thereby 
created had been duly registered, it must be 
understood as certifying the due registration 
of all the charges created by the inSbrument, 
including that of the chattels, Sc it was con- 
clusive evidence of the due registration of 
the chattels none the less because the register 
in omitting to mention them was not merely 
defective but misleadmg. — National Pro- 
vincial Sc Union Bank of England v. 
Oharnley, [1924] 1 K. B. 431 ; 93 L. J. K. B. 
241 ; 130 L. T. 465 ; 68 Sol. Jo. 480 ; [1924] 
B. Sc C. E. 37. 

4941. Add. Annotaiion : — Generally , Retd. National 
Provincial Sc Union Bank of England v. 
Chamley, [1924] 1 K. B. 431. 

4943. Add. Annotat'ion : — Refd. Ashby, Warner & 
Co. V. Simmons, [1930J 2 All E. R. 697. 


PART HI. SECT. 84, SUB-SECT. 3.~ 
K. (b). 

«S. Effect of Companies C reditor. 
Arrangement Act. 1938.1— Oompanlei 
Creditors Arrangeinent Act, 1933, doei 
not affect the rlgrhtB of separate oiassei 
of secured creditors In rogrard to sohemei 
of arrangement.— -iCfi Welltnotok 
B triLUiNO CoRPN., Ltd., [1934] i 
D, L. R. 620 : 0. R. 653.— CAN. 


PART III. SECT. 34, SUB-SECT. 8.— 
h. (a) i. 

si. Whe^er property must he restored A 
— The equitable doctrine that ** a 
mtflree. is bound on pasmient to restore 
the property to the mtfifor., & if by the 
act of the rntgee, unauthorised by the 
mtffor. it has become impossible to 
restore the estate on payment of ail 
that Is due the mtgee. will be pre- 
vented from suing the mtgor, at law 
has no application to a floating charge 
created oy debenture where nothing 
Is vested In or handed over to the 
creditor.— O 'D ay v. Commibboial Bank 



PART ni. SECT. 84, SUB-SECT. 8.— 

L, (b). 

•b« Debenture stock issued by hon 
ooiUipanv. I— Debenture stoolc imed by 
a loan oo. proceeding tmaer tom Com- 


panies Act, 1914 (o. 40), as amended by 
12 & 13 Geo. 6, o. 31, s. 4, Is not redeem- 
able at the option of the holder, — 
SroTTiSH Widows* Fund & Life 
Assurance Society e. Canada Perma- 
nent Mtok. Oorpn., [19291 8 D. L. R. 
406 ; 63 O. L. R. 637. — CAN. 


PART IIL SECT. 84, SUB-SECT. 8.— M. 

sd. Stamp Art. 1891 (c. 39). 

X 82 (1) <b) (i) — MarJ^table security— 
pcte?w«rc.1— A Canadian oo. had agents 
in the united Kingdom for the purpose 
qi recovering money for loans on 
^bonture. On receipt of the money 
the a^nts granted an interim reocir'^ 
therefor, & Informed the oo. Th 
debenture was then made out . 
completed by the oo. In Canada, . 
was dlspamimd to the oo.*$ agents i 
the United King dom, for deuverv t 
the lender there In exchange for tt 
Interim receipt i—Held : the debentui 
was assessable to duty as a marketab] 
security under Stamp Act, l87i 

5? being issued in tb 

United Kingdom, In respect that l 
did not pass beyond the co.*b contro 
IP as to create an obligation 
the 00 . upon it, untU delivery by tb 
cp.*s agents In the united Kingdom t 
the lender. — C anada I»brmanen 

MOETCIAOn CORPN. V. 1. R. COMRS. 
[19323 S, O. 128,— SCOT. 
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PART III. SECT. 84, SUB-SECT. 4.— 
A. (a). 

4920 hi. .] — Ite Holmes 

(Samuel), Ltd. (1923), 68 I. L, T. 9.— 


PART III. SECT. 34, SUB-SECT. 4.— 

B. (b). 

sf. Agreement to give securUy.] — 
Deft, oo , having agieed to purchabo 
from pltf. oo. a motor, paid £100 on 
delivery, 8c agreed to give security over 
the motor for the balanoo, & a bill of 
sale was prepared, but was not eve- 
outed * — IJdd .* the agreomonf t<» give 
security had not created an equitable 
mtge , whioli, not being within t he 
definition of “ mtge *’ in Cos Act, 
1908, 8. 130 (11), was not rendoied 
void by that sect by reason of non 
reglstiatlon — Nfw /.ealavd SriiPFN 
TINF Co., Ltd v Hoon v Ct AitRiKS, 

Ltd., [1925' N Z h n 71— NZ. 

■xn Aasi(ncinfnt of book debts ] — 
Where the asalgnor Is a co the asPieD 
mf‘nt of book debts must be registered 
In the offices of the County Court of 
the county In which the head office oi 
the CO 18 Hltnate & the head office 
moans the head office derignoted in the 
letter** jiatent Incorpotating the co., or 
in any bye-law that may be passed by 
the 00 . pursuant to Oos. Act, S. 32,— 
He SMITH Transportation Oo.. 119241 
2 D. L. R. 608 ; 62 O. t. R, 208 10 

O. B. R. 48,— CAN. 



Cases 4944 — 4988. ENGLISH AND Empibk Digest Supplement. 


4944. Add, Annotations : — Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. 0. 63 ; Lloyds Bank, Ltd. v. Bank 
of America National Trust & Savings Assocn., 
[1937] 3 All E. K. 312. 

4944a* Assignment of goods to discount company — 
Financing hire-purchase agreements.] — A co. 
carried on a furniture business largely by 
means of hire-purchase agreements, & In 
order to provide the capital for the purpose 
entered into a series of agreements with a 
discount co. by which they assigned to a 
discount co. the goods comprised in the 
hire-purchase agreements subject to & with 
the benefit of the hire-purchase agreements 
on an immediate payment of 76 per cent, 
of the total purchase price, which was the 
same as that payable by the hirer if he con- 
tinued payments of hire long enough to 
become the purchaser. From that 76 per 
cent, there was, however, deducted a per- 
centage called the finance charge, which 
represented the discount co.’s profit. The 
balance of 25 per cent, of the purchase price 
was retained by the vendor co. out of the 
payments made by the hirer, 76 per cent, 
of such payments being secured collaterally 
to the discount co. by the issue of a series 
of bnis of exchange which were equal in 
number to the instalments payable by the 
hirer & which were accepted by the vendors. 
The agreements with tne discount co. pro- 
vided that no notice thereof was to be given 
to the hirer, so long as there was no breach 
of the hire-purchase agreement. The vendor 
CO. went into voluntary liquidation, being 
insolvent : — Held : the agreements in this 
form were assignments on sale purchase 
not charges &, therefore, did not require 
registration under 1929 Act, s. 79. — Be 
George Inglefield, Ltd., [1933] Ch. 1 ; 
101 L. J. Oh. 360 ; 147 L. T. 411 ; 48 
T. L. R. 636 ; [1931] B. & C. R, 220, C. A. 

Annoiaiion : — Consd. Ashby, Warner & Oo. v. Simmons, 
[1936] 2 AU E. U. 697. 

4944b. Contractor employed by local authority — 
Authorisation to authority to pay sub-con- 
tractor.] — A firm A. contracted with the 
L.C.C. to install steam plant in a hospital. 
It subcontracted with another firm B. to do 
some of the work. A. fell into financial 
difficulty & gave B. an authority addressed 
to. the L.C.C. to pay B. a named sum against 
the chief engineer’s next certificate. The 
L.C.C. took interpleader proceedings against 
B. the receiver of A., appointed by the 
debenture holder after the authority was 
given, &; the Div. Ct. ordered the sum to be 


paid to B. The receiver appealed on the 
ground : (i) that the authority was a charge 
on the book debts of a co. not having 
been registered under 1929 Act, s. 79, was 
invalid *, (ii) that he ought to have credit for 
the expense he incurred in completing the 
work that was to have been done by B. : 
— Held : (1) the authority was an absolute 
equitable assignment & not a charge within 
1929 Act, s. 79 ; (2) the receiver could not 
by any subsequent conduct alter the nature 
of the authority or the subcontractor’s rights 
under it, & his remedy in respect of the ex- 
pense incurred if any was by action for 
breach of contract. — Ashby, Wabnbe Oo., 
Ltd. v. Simmons, [1936] 2 AU B. R. 697 ; 
106 L. J. K. B. 127 ; 156 L. T. 371 ; 62 

T. L. R. 613 ; 80 Sol. Jo. 552, C. A. 

4945. Add, Annotation : — Refd. Ashby, Warner Sl 
O o, V, Simmons, [1936J 2 AU B. R. 697. 


4946. Add, Annotation : — Refd. Madras Official 
Assignee v, MercantUo Bank of India, Ltd., 
[1935] A. C. 53. 


4958. Add, Annotation : — Consd. Be 
Trust, Ltd., [1933] Ch. 642. 

M. 

I. 

G. 

4960. Add, Annotations : — Consd. Be 
Trust, Ltd., [1933] Oh. 642. 
Charles & Co., [1935] W. N. 16. 

M. I. 
Refd. 

G. 

Re 

4963. Add, Annotation : — Consd. Re 
Trust, Ltd., [1933] Ch. 542. 

M. 

I. 

G. 

4964. Add, Annotation: — Consd. Re 
Trust, Ltd., [1933] Oh. 542. 

M. 

I. 

G. 

4967. Add, Annotation : — Consd. Be 

M. 

I. 

G. 


Trust, Ltd., [1933] Ch. 542. 

4967a. .] — (1) The usual proviso added 

to an order for extension of time for registra- 
tion under 1929 Act, sect. 86 — namely, that 
the order is to be without prejudice to the 
rights of parties acquired prior to the date of 
actual registration — only protects creditors 
who have axiquired security on the property 
the subject-matter of the charge ; (2) the 
ct. wiU not insert in the order any terms for 
the protection of unsecured creditors of the 
co. — Be M. I. G. Trust, Ltd., [1933] Ch. 542 ; 
102 L. J. Ch. 179 ; 149 L. T. 66 ; 49 T. L. R. 
299 ; [1933] B. & C. R. 91, C. A. ; affd, 
on other grounds, sub nom. Peat (Sir Wiu-iam 
Henry) v, Gresham Trust, Ltd., [1934] A. C. 
252, H. L. 

4967b. Winding up pending.] — Be 

Charles (L. H.) & Co., Ltd., [1936] W. N. 
15 ; 179 L. T. Jo. 120. 

4968. Add, Annotation : — Refd. Be Charles & Oo., 
[1936] W. N. 15. 


PART III. SECT. 34, SUB-SECT, 4.— 
C. (a). 

iy. Power of court — To impose 
terms,lr-ln making an order under 
Cos. (Registration of Securities) Act, 
1918, 8. 7. grrantlng an extension of 
tlnae for the registration of debentures, 
the ct. will, in a proper case, Impose 
terms for the protection ol the un- 
secured creditors of the oo., although 
It will not do so except where the 
circumstances so require . — Be A 
Limttrd Oompant (1928), 28 S. R. 
N. 8. W. 364 ; 46 N. a W. W. N. 91.— 
AUS. 


H. Wiiai must be ^own ,] — Where 
the time presorlbed hy Cos. Act, 1908» 
a. 130, within which a mtge. given 
by a oo. Is to be registered has expired 
it Is essential that a oo. applying for 


an extension of snch time should In 
the supporting afladavlt, to addition 
to giving full particulars relating to 
the grounds upon which the application 
is made, give a very full Sc complete 
statement of the financial position of 
the oo., with information (1) as to the 
amount owing to unsecured creditors 
Sc the nature of the accounts, i,e, 
whether ordinary monthly accounts 
or of long standing : (il) as to whether 
there are any judgments outstandiog 
against the oo. ; (ill) as to whether 
any proceedings are pending for winding 
up the CO. & generally such full & 
complete information as may be 
neoessaiT to enabie the ct. to be fully 
seised of the position Sc to enable it to 
determine v 
insert to the 
protecting 
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whether it is necessary to 
unsecured creSt^.— ^ 


Dalgety & Oo.. [19281 N. Z. L. E. 
731.— N.Z. 

PART HI. SECT. 84, BUB-SECT 4.— 
C. (c) L 

sb. May not be made ex parte ,} — 
An application made under sect, 83 
of Oos. Act (Northern Ireland), 1932 , 
to extend the time for the registration 
of the charge In the Oo.‘e register 
not be made ex parte but must bo made 
upon notice of motion or summons. — 
Re OoATEs Buildings, Ltd., & Law 
Union Sc Rook Insurance Co., Ltd.. 
[1936] N. I. 166.— IR. 

PART III. SECT, 34, SUB-SECT. 4.— 

c. ( 0 ) ii. 

49631. Effect of ordet^Bow 
^editors protected,] — Be BoeHNjbrs, 
Ltd. (193^. 6 M. P. R. 43.— CAN. 
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4909, Add, Annotation : — Consd. Re M. I. G. 
Trust, Ltd., [1933] Ch. 642. 

4969a. .] — Be M, I. G. Trust, Ltd., 

No. 4967a, ante, 

4975. Add, Annotations : — ^Apld. Thomas v, Todd» 
[1926] 2 K. B. 611. Refd. Gough’s Garagest 
Ltd. V. Pugsley, [1930] 1 K. B. 015 ; I. B. 
Comrs. V, Thompson, [1936] 2 All E. R. 651 ; 
Telsen Electric Co. v, Eastick & Sons, [1936] 
8 AU E. E. 266. 

4976. Add, Annotation : — ^Refd. I. B. Comrs. v. 


of the claim & costs ; (3) the debenture 

holder was liable to refund to the receiver the 
payments made after she had notice of the 
claim for rates ; (4) notice to the agent was 
notice to the debenture holder & the latter 
must therefore refund the last three x>ay* 
ments ; (5) the receiver could not receive 
from the agent & the debenture holder a 
greater sum than the total amoimt he had 
paid in respect of the claim & costs. — 
Wesithinster City Council v, Treby, [1936] 
2 All E. B. 21 ; 80 Sol. Jo. 465. 


4977. Add, Annotation : — Refd. Fenton Textile 
Assocn. V, Lodge (1927), 96 L. J. K. B. 1016, 

4979. Add, Citations: — 93 L. J. Ch. 42; 130 
L. T. 178. 

4979a. Effect of voluntary winding up.] — 

Where under a debenture deed in the common 
form made by a limited co. the debenture- 
holder has appointed a receiver to carry on 
the business of the co., the authority of the 
receiver so to do is terminated by the volun- 
tary winding up of the co., & on a contract 
thereafter made by the receiver ns such he 
will be personally liable. — Thomas v. Todd, 
[1920] 2 K. B. 611 ; 95 L. J. K. B. 808 ; 135 
L. T. 377 ; 42 T. L. K. 494. 

4982. Add, Annotation : — Consd. Re Glyncorrwg 
Colliery Co., Railway Debenture General 
Trust Co. V, The Co,, [1926] Ch. 96,1. 

4982a. Claim believed invalid — Notice to 

debenture holder — Duty to refund.}— A sole 
debenture holder appointed a receiver. The 
latter proceeded to realise the assets of the 
CO., & paid four sums of £25, £50, £10 & £10 
respectively to an agent of the debenture 
holder. Between the time of the first & 
second payment the receiver received a claim 
for rates in respect of certain premises 
occupied by the co. The receiver till then 
had been quite unaware that the» co. had 
occupied these premises & he tlierofore 
inquired of the managing director of the 
co. & the agent of the debenture holder 
whether the claim was valid. Both assured 
him it was not. He therefore made the 
second payment but the claim being repeated, 
he stopped the cheque sent in payment & 
made further inquiries of the agent of the 
debenture holder. He was again assured 
that the claim was invalid but he only 
allowed the cheque to be paid upon the agent 
giving an indemnity. Ultimately the local 
authority sued the receiver for the amount 
of the rates he joined the agent & the 
debenture holder as third parties. The 
clairri of the local authority was subsequently 
adnutted, the action proceeded as to the 
liabilities of the third parties to the receiver. 
For the third parties it was contended that 
the receiver in making payments to the 
debe 4 ture holder without first satisfying that 
claim for rates had acted in contravention 
of 1929 Act, s. 78, & was therefore setting 
up his own wrong & basing his claim on his 
own contravention of a statute : — Held : 
( 1 ) the payment to the debenture holder was 
not jyer se an illegal act but only illegal in 
certain circumstances, & as the agent had 
misi*epresented the facts & induced the 
receiver to believe he was acting quite legally 
the defence of illegality failed ; (2) the agent 
was liable upon the indemnity to repay the 
receiver the amount he had paid in respect 


Debenture containing floating charge & 
fixed charge — Priority given only In respect 
ol assets subject to floating charge.] — 

Held: when the receiver is appointed by a 
debenture holder whose debenture is secured 
by both a fixed charge a 'floating charge, 
the priority given to the preferential debts 
by 1908 Act, s. 107 (1), applies only in respect 
of assets subject the floating charge & 
not to assets subject to the fixed charge. — 
Re Lewis Merthyr Consolidated Col- 
lieries, Lit)., Lloyds Bank v. The Co., 
[1929] 1 Ch. 498 ; 98 L. J. Ch. 353 ; 140 L. T. 
321 ; 73 Sol. Jo. 27 ; 22 B. W. C. C. 20, C. A. 

4982c. Preferential payment of income tax — 
Assessment after appointment or taking 
possession of receiver.] — Under 1908 Act, 
8. 107, where a receiver of a co. is appointed 
on behalf of holders of debentures secured by 
a floating charge, or possession is taken by or 
on behalf of debenture holders of property 
subject to such a charge, certain debts, 
including income tax assessed on the co. up 
to the fifth day of Apr. next before the 
date of the appointment of the receiver or 
of possession being taken as aforesaid, but 
not exceeding one year’s assessment, are under 
1908 Act, s. 209, to be forthwith paid by the 
receiver or person taking possession out of any 
assets coming to his hands in priority to any 
claim for principal or interest in respect of the 
debentures : — Held : the expression in sect. 
209 “ assessed up to the fifth day of Apr.” 
means “ assessed for a period ending on the 
fifth day of Apr.,” therefore the right to 
preferential payment of one year’s assess- 
ment remains, notwithstanding that the 
assessment is not made until after the date 
of the appointment of the receiver or of his 
taking possession, as the case may be. — 
Gowers v. Walker, [1930] I Ch. 262 ; 99 
L. J. Ch. 138 ; 142 L. T. 404 ; 46 T. L. R. 
160 ; 74 Sol. Jo. 41 ; 15 Tax Cas. 165 ; 

[1929] B. & C. R. 125. 

Annotation : — Apia. Re Cockell. Jackson v. A.-G. (1932). 

76 Sol. Jo. 495. 


1982(1. Preferential payment of rates — Increase in 
rates after taking possession by receiver.]— 
W'here in the assessment of property relief 
has been claimed & in the first instance 
allowed in the valuation list under the derat- 
ing provisions of the Local Government Act, 
1929 (c. 17 ), but subsequently disallowed, the 
resulting change in ^he amount ol a rate 
payable in respect of that property 
eftect as from the date of the making of the 
rate, as if the change had been caused by 
a proposal for the amendment of the rateable 
v^ue; Consequently, where a receiver for 
debenture holders has taken possession of 
the property of the co. winch issued the 
debentures, an increase in the amount pi 
the rates due at the date of taking possession, 
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which increase has been subsequently ascer- 
tained by reason of such an alteration in the 
assessment, is payable by the receiver as a 
preferential debt. — Re AlBBDAliB Gakaob 
Oo., Akgdo-South American Bank v. 
Airedale Garage Oo., [1933] Ch. 64 ; 101 
L. J. Oh. 289 ; 147 L. T. 372 ; 96 J. P. 312 ; 
48 T. L, B. 477 ; 80 L. G. B. 286, 0. A. 

4983. Add, Annotation : — Refd. Be Simms, Ex p. 
Trustee, [1934] Oh. 1. 

4987a. Same receiver appointed by court — 

Form of order as to accounts.] — Re Arctio 
Electric Supplies, Ltd., Ansell v. The 
Oo. (1932), 48 T. L. B. 360 ; svh nom. 
Practice Note, [1932] W. N. 79 ; 173 

L. T. Jo. 281. 

5011a. — - Not appointed if hostile to debenture- 
holders.] — Giles v. Nuttall, Be House 
Improvement Assocn., Ltd. (1886), 78 
L. T. Jo. 362, O. A. 

5025. Add, Annotation : — Refd. I. B. Oomrs. v. 
Thompson, [1936] 2 All E. B. 651. 

5036a. Right to sue — On bills of exchange drawn by 
receiver — For goods supplied by company to 
acceptor.] — Where bills of exchange, signed 
by ‘*R., Boceiver, F. Ltd.,** as drawer, had 
been accepted in respect of goods supplied 
by the co. to defts., h pltf. had stated that 
it must be “ clearly understood that I am 
in no way accepting any liability or 
responsibility whatever in respect of the 
orders themselves *’ : — Held : the words 
** Beceiver, F. Ltd.,*’ were words of descrip- 
tion only, k the bills did not purport to have 
been drawn on behalf of the co., 4c pltf. 
was entitled to recover against defts. upon the 
bills. — Kettle v. Dunstkr & Wakefield 
(1927), 138 L. T. 168 ; 43 T. L. B. 770. 

5036b. Power of sale — Contract subject to approval 
of court — Time for obtaining approval — 
Before completion.] — Where, in a debenture- 
holders* action, the receiver contracts to sell 
property included in the debentures, subject 
to the contract being approved & sanctioned 
by the ct. & no date is fixed for obtaining 
such approval, it must be obtained before 
the date fixed for completion of the contract. 

On Oct. 31, 1 927, the receiver in a debenture- 
holders’ action entered into a conditional 
contract to sell land & cottages included in 
the debentures. The contract provided that 
the purchase should be completed on or before 
Dec. 31, 1927. By clause 14 it was provided 
that the contract was subject to its being 
approved & sanctioned by the ct., & in the 
event of its not being so approved it was 
to become void, & the purchasers were to be 
entitled to be repaid their deposit. The 
receiver took no effective steps to obtain the 


sanction of the ct., & on Jan. 10, 1928, the 
urchasers’ solrs. wrote to the debenture- 
olders’ solrs.^ repudiating the contract & 
demanding the return of the deposit money 
under clause 14. On an application for an 
order that the conditional contract should 
be confirmed : — Held : the purchasers were 
entitled to repudiate the contract to be 
repaid their deposit money, together with all 
interest earned by such deposit, from the date 
of its payment to the vendor. — Re Sandwell 
Park Oolliert Oo., Field v. The Oo., [1929] 
1 Ch. 277 ; 98 L. J. Oh. 229 ; 140 L. T. 612. 

5036c. Power to pay commission to agent for sale — 
Necessity for sanction of court.] — A receiver 
appointed by the ct. in a debenture-holders’ 
action employed an agent for the purpose of 
introducing a purchaser of certain property 
belonging to the co. The receiver diu not 
apply to the ct. for leave to employ the agent. 
Tne agent was successful in finding a pur- 
chaser for the property. On an application 
by the agent for an order directing the 
receiver to pay him commission : — Held : 
where a receiver has not applied to the ct. for 
leave to employ an agent, the agent is not 
entitled to any commission ; but the ct. has 
a discretion to award him such compensation 
for his efforts as the ct. considers just in the 
circumstances of the particular case. — Be 
National Flying Services, Ltd., Cousins 
V , National Flying Services, Ltd., [1936] 
Ch. 271 ; 105 L. J. Ch. 145 ; 154 L. T. 493 ; 
52 T. L. B. 37 [1934-^5] B. & C. B. 338. 

5038a. .] — CoNvSolidated Entertainmpjnts, 

Ltd. Taylor, [1937] 4 All E. B. 432. 

5042a. Breach of price maintenance agreement.] — 
By certain agreements between pltfs., manu- 
facturers of radio sets, & defts., wholesale 
dealers in such radio sets, it was agreed that 
the retail prices of the radio sets shotdd be 
maintained at prices fixed by pltfs. The 
order form provided that the wholesalers 
were to be compensated for any loss that 
might occur through any alteration of list 
rices by pltfs., & that if a receiver should 
e appointed or pltfs. should go into liquida- 
tion, defts. should have the right to return 
any of the goods which they might have in 
stock. On Oct. 6, 1934, a receiver for the 
debenture holders of pltfs, was appointed & 
the appointment was notified to defts. on 
the same day. On the same day a large 
number of radio sets was invoiced to defts. 
On Oct. 9 defts. were informed that business 
was being carried on <fc that the co.’s policy 
of price maintenance was unaffected. Defts. 
thereupon ordered further jgoods from the 
receiver. On Nov. 3, 1934, a creditor pre- 
sented a petition for winding up pltf. co., 


PART in. SECT. 84, SUB-SECT. 6.— 
B. (b) i. 

4988 L DiBoretion of covrt — Inter- 
ferenee by appeUaie cowri. 3 — Eastern 
feuST Oo. V» NovA SOOTIA STEEL & 
Goal Co., Lt©,. {19871 % D. L, B. 421 ; 
69 N. S. H. 123,— CAN. 

PART in. SECT* 84. SUB-SECT. 6.- 
B. (b) li. 

■a, Whai amourUs to default in 
payment of interest ,] — It cannot be said 
that tJiere has been default hntll 
demand has been made for payment at 
the place, or one of the places, namdd 
In the bond for payment of intereet.-— 
Trusts & Guarantee Co., Ltp. t., 
Drumbeller Power Oo., [1924) 2 


D. L. K. 208; {19243 1 W. W. R.1029. 
--CAN. 

PART IIL SECT. 84, SUB-SECT. 6.^- 

B. (ft. 

to. On occupation of company,] — A 
receiver appointed by debenture* 
holders under a debenture deed con- 
etltutiiw hhn agent of the oo. tliat gave 
the debenture, does not exercise an 
lndei)endeat possession of his own, but 
his entry on & the assnmptlon of con- 
trol over the oo.*8 property leaves the 
CO. still ip occupation In point of law.— 
Australian Mutual Provident 
SooiETT V , PUBLIC Curator or Queenr- 
LAND, [1931] Argus L. B. 294 ; 6 
A. L, ;i, 218.— AUS. 
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PART ni. SECT. 84, SUB-SEOT. 6.— 
B. (g). 

sL JXslinquitdied from receiver ap- 
pointed by ^reholdera ,] — There is no 
analogy between a receiver & manager 
in a debenture-holders* action Sc the 
receiver Sc manager in cmestion herein 
wlio was appointed at the instance of 
the shareholders of a oo. In order tliat 
the business might be continued as a 
going concern on their belialf Ac to 
enable the oo., tf possible, to effect a 
sale of its undertaking Sc thus avoid a 
-Andei^on e. New- 
.R.086; 3D. L.B. 
L 107.— CAN, 
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Sn on NoV. 20 the receiver stopped manu- 
facture, no further goods being ordered by the 
wholesalers^ after that date. The receiver 

E rooeeded to negotiate for the sale of pltfs.* 
usiness, &; on Nov. 30, 1934, an offer to 
purchase a large number of sets was accepted, 
the receiver imposing no conditions as to 
price maintenance. On Dec. 3 an order 
was made for winding up the co. ^ a pro- 
visional liqmdator appointed, & on the same 
day possession of the stock was given by the 
receiver’s agent to the purchasers, with the 
result .that a large number of radio sets was 

g ut on the market at prices much below the 
st prices. Defts. wrote to the receiver 
referring to their right to return the goods, 
but no arrangement for their actual return 
was made. The liquidator then brought an 
action for the balance due on the radio sets 
delivered to defts., who counterclaimed 
damages for breach of contract, contending 
that the receiver had broken his contract to 
maintain prices. *Pltfs. contended that, 
assuming there was such a contract between 
the receiver & the wholesalers, there was no 
breach before the winding up order on 
Dec. 3, & that after that date the receiver 
had no authority to bind the co., & that 
therefore the counterclaim could not be set 
off. The wholesalers contended alternatively 
that the liquidator was guilty of breach of 
contract in refusing or not accepting the 
return of the sets : — Held : (1) the agreement 
for the sale of pltfs.’ business on Nov. 30, 
1934, constituted a breach of the receiver’s 
agreement to maintain prices ; (2) alterna- 
tively the liquidator ought to liave accepted 
the return of the goods, as at the date of his 
appointment the wholesalers were entitled 
to return them. — TBX 4 SBN Electric Co., Ltd. 
V. Eastick & Sons, [1936] 3 All E. B. 260. 

5064a. .] — A deed of floating 

charge on the assets of a co. gave power to 
the trustee to appoint a receiver & manager, 
who was expressed to be the agent of the 
mtgor. j — Held : on a receiver duly appointed 
under the power entering into possession of 
the premises & commencing to carry on the 
business of the co,, there was a change of 
occupancy within Poor Kate Assessment <fe 
Collection Act, 1869 (c. 41), s. 16, & Public 
Health Act, 1876 (c. 65), s. 211 (3).-- 
Biohards V. Kidderminster Overseers ; 
Kick ARDS t?. Kidderminster Corpn., [1896] 
2 Oh. 212 ; 66 L. J. Oh. 602 ; 74 U T. 483 ; 
44 W. B. 605 ; 12 T. L. B. 340, 

Annotationa .* — ^Ooasd. lie Marrlat?e Neave & Co., North of 
England Trustee. Debenture & Assets Corpu. v. Marriagre, 
Neave & Oo„ [1896J 2 Ch. 663. Distd. Natfoiml Provincial 
Bank: V, United Eleotrlo Theatres (1915). 85 L. J. Ch. 106., 
Refd. I. R. Coinrs. v. Thompson, [19363 2 AU K. R. 6.51 . 

5067a, — Pltf. assoon. brought an 


action against defts., C. & Oo., & L., managing 
director of the co. Since the matters relevant 
to the action the debenture^holders of 0. & 
Co. had gone into possession under the 
powers of their debentures, & had appointed 
L. as receiver Sd manager. Xi. med an 
affidavit of discovery disclosing certain 
documents which he declined to produce, on 
the ground that though he had them in his 
possession at the time when he was managing 
director of the co., he now held them as 
receiver & manager of the debenture-holders, 
& an order could not be made against C. Sc 
Co., to produce them : — Held : there might 
be documents which were such that 0. & Co, 
itself would have the right to inspect for the 
purposes of the action, C. & Oo. having a 
right to redeem them, & the right of inspec- 
tion of 0. & Oo. could be used by pltf. assocn. 
as L., though an agent for the debenture- 
holders, was also for some purposes the 
agent of C. & Co. — Fenton Textile Assocn., 
Ltd. V. Lodob, [1928] 1 K. B. 1 ; 96 L. J. K. B. 
1016 ; 137 L. T. 241, C. A. 

5067b. Bight to sue.] — A debenture of 

a co. empowered the holder to appoint a 
receiver & manager, Sc provided : “A receiver 
Sc manager so appointed shall be the agent 
of the co. & shall have power to take 
possessi<|n of & get in the property hereby 
charged.” A receiver & manager having 
been appointed, brought an action in the 
name of the co. for the rescission of an a^ee- 
ment by deft, for the purchase of land from 
the co. Sc forfeiture of the deposit, Sc alter- 
natively for specific performance : — Held : 
the debenture empowered the receiver Sc 
manager to bring the action without the 
co.’s consent.— M, Wheeler Sc Co., Ltd, v. 
Warren, [1928] Ch. 840 ; 97 L. J, Ch. 486 ; 
139 L. T. 643 ; 44 T. L. B. 693, 0. A. 

5069a. .] — Fenton Textile Absocn., 

Ltd. v. Lodge, No. 5067a, ante, 

5091. Add, Annotodiona : — ^Apld. Thomas v, Todd, 
[1926] 2 K. B. 611. Consd, Stead, Hazel & 
Co. v. Cooper (1933), 49 T. L. B. 200, 

5095a. .] — Re New Zealand Midland 

By. Co., Smith v, Lubbock, [1901] W. N. 105 ; 
revsd. on other grounds, [1901] 2 Ch. 357, 0. A, 

Annotation : — Befd. Be Glasdlr Copper Mines, Ltd., English 
Electro Metallurgical, Ltd. v. Glasdir Copper Mines, Ltd., 
[19061 1 Ch. 365. 

5105a. All debenture-holders not before 

court — Sale subject to approbation of judge.] 

— In a debenture-holders’ action, when the 
property comprised in debentures is in 
jeopardy, an immediate sale will be ordex'od 
under B. S. C., Ord. 61, r, iB, on motion for 
judgment on admissions in the pleadings, 
but, imless all the debenture -liolders subse- 


PART III. SECT. 34, SUB-SEOT. 8. — 

0 . («). 

,ib. Du(ty to j^eserve Af carry on under' 
taking aa going ^oncemd-— N ational 
Trust Co. v. Dominion Iron Sc Stebi, 
Co. CN. S.), fl9273 S B. L. £ 10^ 
UAW. 


PART HI. SECT. 84, BUB-SECT. 8.— 

D. (a). 

■d, Sv/fUdioii&n of court tg order — 
Jnumding'Up procc^nga-’-Onpi 
for conveyance to mortgagee of 
vy*a eguity of feaempUm,, 
jsac Lanu Sc Timbeb Oo., Trout's 
Oa0» (1891), 21 O. E. 387.-1*^ — 


PART iH. SECT. 84, SUB-SECT. 6.— 

D. (b). 

bI. Juriadiotion of court to order — 
In winding-up proceedingC'-'-On petition 
for conveyance to mortgagee a/ company’s 
equity of redemption, f—Re Essex Land 
& Timber Co., Trout's Case (1891), 
21 O. E. 367.— CAN. 

so. Jurisdiction to order sale — Foreign- 
immovables, \ — A mining co. Incor- 
porated In Victoria executed a de- 
benture whereby It charged all its 
undertaking Sc assets. The assets 
included mineral leases & mineral 
easement licences in respect of land 
situate In Tasmania Sc fixtures on that 
tod. Pursuant to the terms of the 


debenture the debetitui‘f3-liolder ap- 
pointed a receiver & monag’tjr of the 
property charged, witii to sell. 

The debenture-holder took out an 
originating' Huiniuons for an r)r(ier 
sauctionmg the saJe of the property 
by the receiver & irnumger .— /ML- 
there was juTisdiction to entertain the 
Bond r. Noimj Mount 
, No Lubiditv, 11931 J 
Argus L. B. 88.—AUS. 


opplioatlon. — 
I^AIlilELI. Co., 
V. L. K- 144 ; 


Bq. Conflrmai-lon hu roi/rtSale by 
ra^fAver,} — in approving a sale by a 
receiver' In the int(H'est8 of bondholders 
the ct. must have mgard to the 
interests of all parties.-— NATIONAL 
Trust Co. v. Great Lakes Paper Oo., 


[1936) 2 D. L. K. 239.~-CAN. 
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quent to pltfs. bxq parties to the action, the 
order will be for sale with the approbation 
of the judge, so that the absent debenture- 
holders may be brought in in chambers on 
the application to approve the conditional 
contract for sale. — Be Origglkstonb Coal 
Co., Stewart v, Crigqlestone Coal Co., 
[1900] 1 Oh. 523 ; 75 L,. J. Oh. 307 ; 94 L. T. 
471 ; 54 W. R. 298 ; 60 Sol. Jo. 240 ; 13 
Mans. 181. 

5110. Add, Annotations : — Apld. MacCarthy v, 
Agard, [1933] 2 K. B. 417. Refd. Powell 
DyfCryn Steam Coal Co. v- GriMths (1934), 
27 B. W. C. 0. 408. 

5111a. Short cause — Copies of affidavit in support — 
Necessity for.] — Re Church Stretton 

Mikbral Water Co., Ltd. (1904), 62 W. R. 
376 ; 48 Sol. Jo. 299. 

5120a. Conduct of action — To whom given — Inde- 
pendent party — When desirable.] — The con- 
' duct of a debenture holder’s action begun by 
a person whose transactions with the co. the 
ct. considers to require investigation, or 
whose interests are shown to be adverse to 
those of the remaining debenture holders, may 
be given by the ct. to an independent party. 

One of the objects of the co. was to buy & 
let premises for use as flats & clubs. Its 
first directors were pltf. & his nominee, but 
it was in substance a “ one m%n ” co. with 
pltf. as managing director. It granted leases 
of certain premises to the 8. syndicate, of 
wliich the directors were pltf. & the same 
nominee. The co. agreed to pay a yearly 
salary to pltf. & guaranteed the issue of 
debentures by the syndicate. The syndicate 
soon failed to pay rent, but pltf. took no 
steps either to enforce payment or forfeit 
the leases : &, although the co. was carrying 
on business at a loss, he bought a quantity of 
furniture with its money on its behalf. The 
syndicate issued debentures, pltf. becoming 
the holder of a number of them, & also hold- 
ing debentures issued by the co. Later, a 
receiver & manager of the property of the 
syndicate charged by the debentures was 
appointed, & pltf. began a debenture holder’s 
action against the co., subsequently selling 
the furniture which he had bought & the 
leasehold premises at a loss. Ultimately, he 
resigned his directorship : & this summons 
asked that the conduct of the proceedings 
should be vested inappct^, another debenture 
holder, on the ground that pltf. against 
whom gross negligence was alleged, had an 
interest adverse to that of the remaining 
debenture holders ; — Held : as the trans- 
actions of pltf. with the co. had never been 
investigated, & as it had so far been im- 
possible to investigate them, it was desirable 
that the conduct of the action should be given 
to an independent person. — Re Services 


Club Estate Syndicate, Ltd., MoCandlish 
V, The Company, [1930] 1 Oh. 78 ; 99 

L. J. Ch. 33; 142 L. T. 127.- 

5134a. Gutta Percha Oorpn., 

Ltd., Thornton v, Gutta Percha Oorpn., 
Ltd., [1899J W. N. 261 ; 44 Sol. Jo. 133. 

5149a. Application of assets — Deficiency .I— 

In a debenture-holders’ action where there is 
a deficiency, the assets must be applied in the 
following order; (1) costs of realisation, 

(2) costs including remuneration of receiver, 

(3) costs, charges & expenses of debenture 
trust deed including the trustees’ remu- 
neration, (4) pltfs.’ costs of action, (5) pre- 
ferential creditors, (6) debenture-holders. — 
Be Glynoobrwg Colliery Oo., Railway 
DBBENTUI iE GENERAL TRUST Oo. V. THB 
Oo., [1926] Ch. 951 ; 96 L. J. Oh. 43; 70 
Sol. Jo. 857 ; stib nom. Be Glynoorrwg 
Colliery Co., Be Railway Debenture & 
General Trust Co., 136 L. T. 159. 

5149b. .] — Be Burbadon & Coxlodge Coal 

Oo., Ltd. [1929], W. N. 15. 

5170. Add, Annotation : — ^Refd. Be. Glynoorrwg 
Colliery Co., Railway Debenture & General 
Trust Co. V. The Co., [1926] Oh. 951. 

5184a. On authority of receiver — To carry on 
business of company.] — Thomas v, Todd, 
No. 4979a, arite. 

5184b. — - — To enforce rights under Landlord & 
Tenant Act, 1927 (c. 36), s. 6.] — A co. was 
the lessee of certain premises under a 
lease expiring on June 24, 1930, In 1925 
the co. issued a debenture by which it 
charged all its undertaking & all its pro- 
perty, present & future, including its un- 
called capital in favour of the debenture 
holders. On Apr. 22, 1929, the co. gave 
notice to the landlords under above sect., 
requiring them to grant to it a new lease of 
the premises. In July, 1929, the debenture 
holders in exercise of the power on that 
behalf in the debenture appointed a receiver 
of the property & assets therein comprised. 
The landlords having failed to comply with 
the co.’s request for the grant of a new lease 
the receiver on Sept. 23. 1929, commenced 
an action in the county court in the name of 
the co. to obtain the gi'ant of a new lease. 
On Oct. 16 a compulsory order was made to 
wind up the co. & a liquidator was appointed : 
— Held : the right to apply for a renewal of 
the lease under above sect, was a right given 
by the co. to the debenture holders as part of 
their security, & the receiver was entitled to 
enforce that right notwithstanding the 
liquidation of the co. — Gough’s Garages, 
Ltd. V. PuQSLEY, [1930] 1 K, B. 615 ; 99 
L. J. K. B. 225 ; 143 L. T. 38 ; 46 T. L. R. 
283 ; 74 Sol. Jo. 216 ; 28 L. G. R. 239. 

Annotation : — Refd. Smith v. Metropolitan] Properties Oo., 
[1932] 1 K. B. 314. 


PART HI. SECT. 84, SUB-SECT. 6.— 
E. (0) II. 

5122 I. Who may sue,] — Downbb v. 
BOUOHNKR (1930), 66 0. L. R. 279. — 

CAN. 

PART ni. SECT, 84. SUB-SECT. 6.— 
E. (d). 

•k. AJEUdavUs — Made before in* 
stitution of proeeedings-r-lnadfnissible.] 
— Trusts & Guabantbb Co„ Ltd. v. 
Dbumuellbr Powkr Co.. [19241 2 
D. L. R. 208 ; [19241 X W. W. R. 1029. 
—CAN. 


61801. Bx parte application,] — A 
receiver ought not to be appointed ex 
p., ospeoially for the purpose of taking 
ossesalOD of Sc managing a going 
uslness, except in extraordinary 
clroumstances. — T rusts & Guarantee 
C o., Ltd. V. Dbumheller Power Co.. 
[1924] 2 D. L. R. 208 ; [1924) 1 

W. W. R. 1029.— CAN. 


PART HI. SECT. 34, SUB-SECT. 6.-~ 
E. (f) ii. 

6X4S i. Form of iudgmerU,] — Martin 
V, Clarkson, [1925] 4 D. L. R. 232: 
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57 O. L. R 499 : 5 C. B. R. 8.36.— 
CAN. 


PART III. SECT. 34, SUB-SECT. 7. 

sj, CompetUion behoecn liquidator <S? 
receiv€r-*-LiQuidator pr^errea.l— Where 
there is a question of competition 
between a liquidator & a receiver 
appointed by the ot., at the instance 
of debenture-holders or mtgees*, the 
ct. will ordinarily, in the exercise of its 
jurisdiction, give preference to the 
liquidator. — m Kharkharbb Col- 
lieries, Ltd. (19,30), I. L. R. 68 Calc. 
946.— IND. 



51S6a. Who should sue for con- 

tribution — ^Liquidator.] — Where in a winding 
up the general assets are insufficient for the 
payment of the preferential creditors of the 
CO., the proper pltf., in an action, under 
sect. 209 of 1908 Act, to recover contribution 
from a debenture-holder with a floating charge 
towards payment of a preferential debt is 
the liquidator acting in the name of the co. — 
Westminster Corpn. & United Travellers 
Club Co., Ltd. v. Chapman, [1916] 1 Ch. 
161 ; 85 L. J, Ch. 334 ; 114 L. T. 63 ; 80 
J. P. 74 ; [1916] H. B. R. 12. 

6186b. Debenture given for money bona fide 
advanced — After knowledge of presentation 
of petition for winding up.] — The fact that a 
person to whom a debenture was granted after 
a petition to wind up the co. had been 
launched had knowledge of the launching 
of such petition does not prevent the ct. 
from validating the debenture, if it was given 
for money advanced by the debenture- 
holder for the purpose of bond fide assisting 
the co. to pay wages, & the costs of appct. to 
such an application to validate his debenture, 
notwithstanding 1908 Act, s. 205 (2), & of the 
liquidator, may be paid out of the assets of 
the co. — Re Park Ward Co., Ltd., [1926] 
Oh. 828 ; 95 L. J. Oh. 584 ; 135 L. T. 575 ; 
70 Sol. Jo. 670 ; [1926] B. Sc 0. R. 94. 

6194. Add. Annotation : — Consd. Allen v. Royal* 
Bank of Canada (1925), 41 T. L. R. 625. 

5314. Add. Annotations : — Distd. Re Stanton, Hogg 
V. Maule (1927), 44 T. L. R. 118. Retd. Re 
Stanton, [1928] 1 K. B. 464. 

5316. Add. Annotations: — Consd. Re Stanton; 


Hogg V. Maule (1927), 44 T*. lu B. llC 
Refd. Re Stanton, [1928] 1 K. B. 464. 

5316a. May decide validity of debentures.]— 

Less than three months before the commence- 
ment of its compulsory winding up in a county 
ct., a CO. having a paid-up capital of less than 
£10,000 issued debentures to the extent of 
£4,500 in favour of two persons. The 
liquidator moved in the county ct. for a 
declaration that the debentures were invalid 
either as a fraudulent preference under 1908 
Act, 8. 210, or as a floating charge created 
otherwise than for cash under sect. 212, 
& that the persons named in the debentures 
had no rights in respect of the sums expressed 
to be secured thereby except as unsecured 
creditors : — Held : the county ct. judge had 
jurisdiction to entertain the liquidator’s 
application, &, as he had done so, his dis- 
cretion could not be interfered with. — Re 
P. & E. Stanton, Ltd., [1928] 1 K. B. 
464; 97 L. .T. K. B. 131; 138 L. T. 175; 44 
T. L. R. 118; [1927] B. & C. R. 187, B. C. 

5323. Add. Annotation : — Refd. Russian & English 
Bank v. Baring Bros. & Co., [1930] 1 All E. R. 
505, 

5324. Add. Annotation : — Refd. Russian & English 
Bank v. Baring Bros. & Co., [1936] 1 All 
E. R. 505. 

5337. Add. Annotation : — Refd. Loch v. Black- 
wood, [1924] A. 0. 783. 

5338. Add. Annotation : — Refd. Re Cooper (Cuth- 
bert) & Sons, Ltd., [1937] Ch. 392. 

5346. Add. Annotation : — Refd. Williams v, 

Atlantic Assurance Co. (1932), 37 Com. Oa*s. 
304. 


PART HI. SECT. 34, SUB-SECT. 8. 

sk. Whether interest payable after 
maturity of bond— Combined effect of 
trust deed, debenture bonds .] — 

Trusib & Guarantee Co., Ltd. v. 
Continental Supply Co., Ltd., [1932] 
1 W. W. K. 92L-~-OAN. 


PART III. SECT. 86. 


am. Meaning of being wound up 
— Under Companies Ordinance, 1901 
(c. 20), s. 47,}-— The words do not refer 
to a windingr up under any particular 
Act in the sense of a dissolution, but 
mean a winding up of a co. in the 
sense of a realisation of the assets, a 
distribution of the proooeds among 
creditors & an adjustment of the rights 
of shareholders among themselves, & 
therefore a oo. may bo “ being wound 
up *’ In this sense under Bkpey. Act, 
as well as under either Dominion or 
provincial Winding-up Acts . — Re Irma 
Oo-opehative Co., Ltd., Re Love & 
Knudson. [19261 1 D. L. R. 27 ; [1924] 
3 W. W. H 8.^0 —CAN. 


«n. Whether proceedings under Bank^ 
ruptcy Act condition precedent .] — Leave 
may bo given a oo. to institute pro- 
ceedings under Wtndlng-up Act, & a 
windiiig-up order made, although pro- 
oeedings hare not been Instituted In 
bkpey. by petition for a reoeivlug order 
or by authorised assignment . — Re 
McArthur Lumber & Fuel Co., Ltd.. 
[1931] 3 W. W. H. 162 ; 40 Man. L. li. 
299.-— CAN. 


part III. SECT. 36, SUB-SECT. 1.— A, 

0 1, To remit to Sheriff Court .] — 

Reid : undo^f Cos. Axst, 1929, s. 116 (3), 
the ct. has power to remit a petition 
for the wiucUng-up of a oo. to the 
sheriff ot. only where the capital of the 
00 . paid up Or credited as paid up does 
not exceed £10.000.— ife Chaney Sc 
Bull, [1980] S. O. 769.— SCOT, 

%. Add rewd. 14 S. 0. R. 624.” 


PART in. SECT. 36, SUB-SECT, 1.— 
0, (o). 

1 1. .y—Re ALBION Machine Co. 

(N. S.), [1929] 1 D. L. R. 274 ; 10 
C. B. R, 240.— CAN. 


PART lU. SECT. 36, SUB-SECT. 2.— B. 

n I Delay not accounted for .] — 

Re Southland Woollen Mills, Ltd., 
[1929] N. Z. L. R. 289.— N.Z. 


• PART III. SECT. 86, SUB-SECT. 2.— 
C. (a). 

a I. .] — Where the notice pro- 

vided for by Wlndlng-up Act, R. S. 0., 
1906 (c. 144), 8. 4, has not been served, 
& a petition for a wtndlng-up order is 
presented, the question whether the 
I 00 . is ” unable to pay Its debts as they 
become due,'^ within sect. 3 (a), must 
be determined by the ot. upon the 
material filed . — Re Milo Wheat Oo., 
Ltd.. [1925] 2 D, L. R. 1170 ; [1926] 
1 W. W. R. 1142 ; 36 Man. L. R. 1 ; 
5 C. B. R. 707.— CAN. 


PART IIL SECT. 36, SUB-SECT. 2.— 
D. (a). 

di. .] — Rc James Lumbers 

Co.. Ltd., [1926] 1 D. L. R. 173 ; 68 
O. L. R. 100.— CAN. 


<1 ii, .] — Re British 

Empire Steel Oorpn., Ltd. (N. S.), 
[1927] 2 D. L. R. 964.— CAN. 

6 i. .] — A shareholder of 

a limited oo. filed a petition for wiudintr 
up on the grounds set out in Winding- 
up Aot, R, S. O., 8. 10 id). Subse- 
quently to the petition, a meeting ot 
the shareholders of the oo, was called 
Sc the shareholders, by a large majority, 
voted that the oo. should continue in 
business :—Hetd : a winding-up^ order 
should be made. — Re 
Products, Ltd,, 11933} O. R. 16G, 
1 D. L R. 746.— CAN. 


o ii. .] — On an application for 

the winding up of a oo., made by the 
A.-G. puiwant to sect. 6 of Co.s 
(Special Investigations) Act, 1936, 
which provides that on such application 
the ct. shall have the same powers, 
& the provisions of the Cos. Act 
shall apply as on a winding up petition 
presented by the co., it appeared that 
the business of the oo. could not be 
carried on consistently with candid 
& straightforward dealings with the 
public, from whom further capital 
was required if the co. were to continue 
to exist : — Held : it was just Sc equit- 
able that the co, should be wound up. — 
Re Producers Real Ksta'fe & 
Finance Co.. Ltd., [1936] V. L. R. 
235.— AUS. 


sp. Control by one shareholder .] — 
Jnder sect. 162 (vl) of Indian Co.’s 
^.ct, 1913, which provides that a co, 
nay bo wound up by the ot. if the ct. 
a of opinion that that course is just 
fc equitable, the fact that one sbare- 
lolder has a preponderating voice in 
he CO.’S allalrs, by reason of owning 
>r oontrolUng a large number of shores, 
8 of Itself no reason for a winding-up 
>rder. — Rtpon Press & vSitoar Mip- 
)0. V. GOPAL CHETI’T (19.31), L. ii. 
nd. App. 416. — IND. 

sr. Applicaiion by fidly-paid 
\old ^.] — In spite of sect. 

:)o8. Act, 1933, a fully -paid shai^.*holder, 
yho pe.Jtlons solely in that character, 
t who cannot show that there ^ 

anglble surplus of assets in vyhich he 
("ill participate, should (istabllsh as 
»art of his ground for the order that 
he substratum of the co. lias gone or 
bat there Is a case for investigation in 
be affairs of the co., or that there is 
ime other good reason for incurring 
10 costs wwoh are the consequence of 
windlng-up order of the ot,— -jKe 
ARANAKi Amusements (Hawera), 
TD.. ri9351 N. Z. L. R. 33.— N,Z. 



Cases 5354— 5879a. English and Empibe Digest Supplement. 


5354. Add* Annotation : — HeM. Loch v. Black- 
wood, [1924] A. O. 783. 

5857. Add* Annotation : — Hetd. lioch v. Black 
wood, [1924] A. 0. 783. 

5357a. .] — -A co. was registered in Barbados 

under Oos. Act, 1910, of Barbados, as a 
public co., in order to carry on testator’s 
business <fc to divide the profits of it between 
members of his family entitled under his will 
to share them ; the managing director had 
a preponderating voting power. Upon a 
petition lor winding up by shareholders who 
were not directors, it appeared that the 
directors had omitted to hold general meet- 
ings, or to submit accounts, or recommend a 
dmdend, k that they had laid themselves 
open to the suspicion that their object in so 
omitting was to keep petitioners in ignorance 
of the oo’s. position k affairs k to acquire 
petitioners' shares at an under- value : — 
Held: the power to wind up the co. under 
•sect. 127 (vi) of that Act [which was identical 
with 1908 Act, s. 129] was not confined to 
cases in which thei^ were grounds analogous 
tc those mentioned oariier in i^e sect. ; k 
in the circumstances of the case, regard 
bemg had to the domestic character of t^e 
, petitioners were mxtitled under that 
provision to a winding-up order. — ^L ooh v* 
Blaokwooh (John), Lm., [1924] A. C. #cii ? 
93 L. X P. 0. 267 : 131 L. T. 719 { 40 T. L. B. 
732 3 08 Sol. Jo. 736 ij [1924] B. & 0. B. 209, 
P. 0. 

; — Coasd. Davis & Oo. v. Bnmsvrtok (Australia)* 
litd.* Branawicke-Balke-OoUeiider Oo. & Bnuiswiok Badio 
Oorpa., {1030} 1 All ». B. 2»9. 

5357b. Control acquired by one director.] — Where 
the capital of a private co. is so owned as to 
make the oo. in substance a partnership k one 
director has purported by means of irregu- 
larities to acquire complete control of 
the CO. k to exclude the other director or 
directors from the management of it, it may 
be just k equitable ” that the co. should be 
wound up. — Be Davis k Collett, Ltd., 
[1985] Oh. 693 ; 104 L. J. Ch. 340 ; 153 L. T. 
329 ; 79 Sol Jo. 609 ; [1034-6] B. k C. B. 
274. 

Aimotaiion Bsfd. Be Cooper (Outhbert) & Sons, Ltd,* 
[193TJ Ch. 392. 

5d57c. Private company — ^Refusal to register trans« 
fer to executors,]— A private co. was formed 
in 1913 with a capital of £10,000 in £1 shares, 
half of wliich belonged to 0. 0. & half to his 
two elder sons. 0. 0. k his two elder sons 
were the first directors of the co. & continued 
to be 80 until 1030, when G. C. died, leaving 
his two elder sons solo directors. By his 
will 0. 0. appointed his throe younger sons, 


who were employed in the bushiess but were 
not members of the co., exoT>^. thereof &, 
bequeathed his 5,000 sharcjs equally between 

The arts, of the co. profiled tliat the 
directors might in their absolute discretion 
refuse to register any transfer of sliares, A 
without assigning any reason for such refusal 
k that this power should extend to the 
registration of the personfil representatives of 
a deceased sliareholder. The dhectors refused 
to register the exors. in their capacity of 
benetlciailes under the will as membei*8 of 
the CO. Subsequently the directors dismissed 
the exors. from then* employment with the 
CO. k refused to supply them with copies of 
the balance-sheet k account for the year 
ending June 30, 1936. The exors. presented 
a petition for the winding-up of the co. on 
the ground that in the circumstances above 
stated it was just k equitable that the co. 
should be wound up : — Bold : though the 
principles applicable to the case were those 
which would be applied in an action for 
dissolution of partnership, there were no 
grounds shown in the petition on which it 
would be “just & equitable'' within 1929 
Act, s. 168, to make a winding*^up order.— 
Be Cooper (Cuthbbrt) k Bom * Ltrn., [1937] 
Ch. 302 ; [1937] 2 Ail B. B. 466; 106 
L. J. Oh. 249 ; 157 L. T. 645; 53 T-, L. K. 
648 ; 81 Sol Jo. 338. 

6864a, — .]— jBs ABMS 

AMMxmmoN Syndicate ( 1891), 35 Sol Jo. 
818. 

5372. Add. AnnoieUion: — ^Esfd* Looh v* Black- 
wood, [1924] A. 0. 783. 

5379a. Subsidiary oompany.] — ^The New 

South Wales Cos. Act, 1899, a. 84 (e), is 
identical with the English Cos. Act, 1929, 
B. 168 (6), k provides for winding up by the 
ct. when, in the opinion of the^ct., It is just 
k equitable that the co. should be wound up. 

A largo American co. trading in gramo- 
phone records formed a subsidiary co. in 
Australia. The directors of the subsidiary 
co. who had previously been agents to the 
parent co*., were interested in a competing 
co. & by a special agreement they were 
entitled to compete with the subsidiary co. 
These directors were also the holders of all 
the preference shares in the subsidiary co. 
k had been guaranteed by the parent co. or 
its nominees that the interest on the pre- 
ference shares should be fully paid for two 
years after the date of allotment, k that in 
the event of the subsidiary co. being wound 
up within the said two years 20s. in the £1 


PART ML SECT. S«. SUB-SECT. 2.— 
D. (b) U 

f jpropertv ofopccuksHve miue.J 

was a imaoMty shareholder, 
shares of the total 

atlph of shares, 

fme proijorty owned hy the oo. was 
on mdete^ 0 p 0 d mtaing looaifon of 
memly speotuative valw. The loca- 
tion was fiitaot k there werepraotlcaUv 
no fiamUtiee* bat the aot^ qash im 
the treasory was tdlUng the 

case was not broTwhi wtthto the dSAs 
of oases in which a wl»dJng-n» is 
ordered, beoanse the whole subsfcraSbnm 
^ the nndertaking haa dlaappeated.’— 
JuBT Ootn SliK® BjEviTOPMainp 
Co., L&.. (19281 4 D. L. K. 735: 63 
O. L. 1^ 109.— CAN. 


f U. — .J— The mere fact that 
there has been depredation in the value 
of its assets* or that the assets had 
become froaen Instead of liquid, did 
not establish the disappearance of the 
TOBOWTO Fxnanob 


FART MI. SECT. 36, SUB-SECT. 2. 
D. (b) U. 

337.*— CAN* 

m 1. Where a oo. haTing for 

its main object the mannfaotnrtoi? At 
dealing In cement had failed to 
menoe bui^esa for a period of 6 years 
following its Incorporation, but an 

86 


apparont majority of shareholders were 
then desirous to oommenoe the manu- 
facture of hydrated lime ha accordance 
with one of the subsidij^ objects, on 
a petition by a shareholder for com- 
pulsory wJnoing up on the grounds of 
delay in commencing business, k that 
it w$s Just & equitable that the oo. 
should be wound up : — Betd j the 
delay not ^vlng been satisfactorily 
explained, k it apyeaiing that there 
was no prospect of the co, commencing 
bu^ess el^er In accordance with Its 
main object or the subsidiary object, 
the substratum of the oo. had gone k 
petitioner would appw entitled to an 
order for oomptOsory wtodiNf-np on 
either ground alleged. — Be BATJOHAt 
Po^ND Oraotjw 00 ., 1^)., fwaoj 

N. Z. L. B. 564. — NJB* 
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would be paid in respect of the capital of the 
preference shares. Within the period men- 
tioned in the guarantee at a time when, 
owing to the general depression in trade, 
business was bad &; the subsidiai'y co. was 
being carried on at a loss the directors 
presented a petition to wind up the subsidiary 
CO. x—Tleld : ( 1 ) the existence of the guarantee 
was only material in considering whether a 
compulsory order shall be made in so far as 
it biassed the evidence on either side ; 
(2) in considering whether it was just 
equitable to whid up the co. the criterion 
was not whether the directors were seeking to 
obtain the benefit of the guarantee or whether 
the parent co. were seeking to carry on the co. 
imtil such time as the guarantee had expired 
&; thus avoid liability thereunder ; but 
whether, having regard to all the circum- 
stances, there was at the date of the pre- 


sentation of the petition a reasonable hope 
that in time the subsidiary co. could be 
earned on at a profit.— D avjb & Oo., Lto. v. 
Brunswick (Australia), IjTD., Brui^S- 
WlCKE-BAf.KE-COLLENDER OO. BEtTN’S- 
WICK Radio Corpn., U936] 1 AU B. B. 299, 
P. C. 

5388. Add. Annotations : — Consd. Loch v. Black* 
wood, [1924] A. C. 788. Apld. Be D&rm St 
CoUett, Ltd., [1985] Ch. 698. Refd. M 
Cooper (Cuthbert) Sc Sons, Ltd.^ [1937 J Oh. 
392. 

5897a, Omission to hold general naeetlngs or 

to submit accounts.] — L och t?. Blackwoojo 
(John), Ltd., No. 5357a, ante* 

5454a. Petition for winding up of unregistered 
foreign company dissolved before 1929 Act.] — 
Be Russian & English Bank, No. 8548b, 
post. 


PART 111. SECT. 86, SUB-SECrr. 2.- 

D. <ii). 

5884 ii. — ,1 — Althcugb a oo. may 
be wouod up where there Is a complete 
deadloofe In Its management, where 
a. snibstaatfal maJoilty of the share- 
hoMers are opposed to the making of 
the orders wh^ the petition la the 
ontoome m a mere domestic oharreL 
Sc where no euhstantiai advant^ will 
accrue from the granting of the order, 
an order will not be made . — Be 
Shipwat Iron Bw & Wma 5!UNn- 

f AOVOBiNO Oo., Ltd,. 2 B. L. H. 

87 ; 58 O. L. R. 585.— CAW, 
y j, — OxtesHon, of fact .} — ^Although 
a majority shareholder may not 
tyrannoOsly or fraudniantiy or tor ah 
ulterior pur; 


^te a minority 
Loolding on a petl- 


r purpose 

shareholder yet In 

tlon for an order Tor the lading up of 
the 00 . on the ground that it Is lust 
& equitable that such an order should 
bo made, each case must be decided 
on Its own foots . — Be SovKOBtoK On. 
O^Lm, (19341 S W. W. R. 317.— 


ti. 


—Differences between two sole 
membere,] Where reap, had treated 
the CO. as his own business in such a 
way as to destroy his fallow-share- 
holder’s cbnhdenoe in the impartiality 
of his administration : — Jleld : it was 
lust 8c equitable that the co. should be 
wound up. — T homson v. Drysbaub:. 
[19251 S. 0. 311.~-SC0T. 

t 11, — — Deadlock caused by pefi” 
tioners ,) — ^Wlndlng-up order refused. 
— JKe Jambs Lumbers Oo., Ltb„ 
(19261 1 bTl. R. 173 ; 58 O, h. B. 100. 
—CAN, 

t tU. .1— At the time of the 

presentation of the petition there were 
omy four directors, whereas the oo. 
under Its bye-laws should have five. 
The two petitioning directors had 
recently refused to attend meetings or 
to discuss with the other directors the 
management of the oo.'a aUalrs: — 
Held .* it any deadlock eadeted it was 
created by the petitioners & was not a 
ground for ordering wtnding-up. — He 
Toronto Finanob Oojipn., [1930] 3 
D. L. R. 882 ; 65 O. L. R. 351.— 
CAN. 

PART in. SECT. 86, SUB-SEOT. 2,— 
D. (•). 

5S97a 1. Managing director 

conducting affairs as though company 
his private BAHtn v. Lers, 

(1824) 8. 0. 83.— edOT, 

PART Uh SECT. 36, SUB-SECT. 8.— A. 

sg. Leave to c^eal from order — 
When granted.] — Wfiiding-up Adt, 1927, 
s. 103, applies to an application for 
leave to appeal from an order allowing 
or dlsmiating a petition to wind up a 
00 , Leave to appeal should not be 
granted, however, unless there appears 


to be some reason for doubting tho 
validity of the lodgment In review. 
** Futur rights ** in sub-seot. (a) of 
said seov. 103 should be given a wide 
interpretation ; 6c the question to be 
raised on the intended appeal from an 
order dismissing a wtnding-tm petition 
may Involve futiire rights althonsdi the 
appHcaut for leave to appeal Is merely 
a shareholder 6c not a creditor. — Be 
Canada Nahonal Fibb Inburanob 
CJa., (1930) 3 w. W. R. 209 ; 39 Man. 
L. B. 195.— CAN. 

sh. , SeewUy on appeal — Extension of 
time for giving .] — The Cfc. of Appeal 
has no power to extend the time for the 
giving of the security which Ck>mpanl68 
Wlndlnjg-up Act, R. 8. S. 1920 (o. 82), 
requires to be given when an appeal is 
taken from an order or dooislon in a 
proceeding under that Act. Roep.^s 
approval of the appeal book prior to 
the expiration of the time within whloh 
the security had to be given was held 
not to have been a waiver of his right 
to the security. — Shaun a von But- 
CHBRS, Ltd. V. Bubnes^ 11930] 1 
W. W. R. 760 ; 3 D. L. ti. 666 ; 24 
S. L. R. 399.— CAN. 

PART ni. SECT. 86, SUB-SECT. 8.— 
B. (b) ii. 

0 i, Petitioner herein, 

the holder of bonds of the oo., which 
gave him in the words thereof a ** first 
aoating charge on ** the undertaking 8c 
cdl the assets of the oo., both present 3c 
future ^ ^Held .* to nave a right to 
apply for a winding-up ordM & to hare 
made out a ca^ therefor. He was not 
obliged to proceed on the oovenant to 
pay in the bonds & by way of Judg- 
ment SC execution mther than by way 
of the piDOeedings for a wlndmg-up 
order. — Be Mtd-whst Glass Oo„ Ltd., 
(1931) 3 W. W. R. 165 ; 40 Man. L. K. 
289.— CAN. , 

PART III, SECT. 36, SUB-SECT. 3.— 
B. (b) Iv, 

q i, — ji^ petition for 

the winding up of a oo., filed by a 
creditor with tho view of enforcing 
payment of a disputed debt, is an 
abuse of the process of the ot. 8c should 
be dismissed. — ^P yda Satyabazu v. 
Guntur Ootton 8c Paper Mills Oo., 
L^. <1924), I. L. R. 48 Mad. 267.— 
1N0. 

5489 11, — - — u ] — Smithfield 
Cold Storaoe 6c Export Co. of 
South Africa, Ltd, v. Lever (1924), 
45 N. L. R. 73.-5. AP. 

PART III. SECT. 36, SUB-SECT. 3,— 
B. (0) i. 

5484 i. Executor of deceased ahare- 
bolder.J— Held; entitled to present 
a whiding-up petition, although Ws 
name had not been entered in the boots 
of the oo* as & holder of the shares. 


6 notwithstanding that the oo.*S 
Act of inoorporation provided th»$ 
certain formalities must be observed 
before the oo. was obliged to recognise 
as a shareholder a person who hftd 
become such by tranmnlsston by law.--- 
Be Great West pEmnANENr Loan 00^*^ 
Jfc WiNDiNCf-Up AOT (Man.), 11927) 2 
W, W, R. 16.— CAN. 

PART HI. SECT. 86. SUB*8SCT« 8.^ 

P. (afi- 

1 1. General rule — Winding vp dehri" 
mental to ail concerned J — ^wmdliyr*tip 
order set aside. — Be Shipway Iron 
Bell 8c Wire MANuyAortmiNo Oo., 
Ltd., (1926) 2 D. L. R. 887 ; 68 O. L. R. 
585.— CAN. 

PART in. SECT. 86, BUB-SECT. 3.— 

D. (a) ii. 

q — Exceptional circumstances . ) 
—A oteditor of a oo. presented a 
petition for the winding up of the oo. 
by the ot. The oo. had gone into 
voluntary liquidation, & the petition 
was opposed on the ground that the 
majority of the creditors desired the 
voluntary winding up to bo continued. 
A statement of ihe oo.'s afiairs 
showed that its liabilities amounted 
to £335,000, while its assets were 
estimated at £9,300 ; that about 
£116.000, stated to be irrecoverable, 
had been advanced to directors of the 
00 . ; & that the oo. had received large 
advances from associated cos., part 
of which were completely secured. 
Oredltors to the extent of £300,000. 
including one whose claim amounted 
to about two-thirds of the co.’s whole 
Indebtedness, had assented to the 
voluntary winding up, & petitioner, 
who was a creditor to the extent of 
£5,000 only, was the sole creditor who 
objected to the oo, being wound up 
voluntarily : — Beld : although as a 
general rule the co. would have regard 
to the wishes of a majority of creditors, 
the circumstances were of such a 
special character that an exception to 
the general rule slimild lx? made. Sc a 
v^dlng-up order proDouncod. — Bou- 
BOULiB V. Mann, MaoNeal Sl Co., Ltd.. 
[1926] S. S. 637.— SOOT. 

PART III. SECT. 36, SUB-SECT. 3.— 

D. (o). 

ad. Po'sihUitv of rnstoraiion of lost 
natiital 1 — On an application for wincl- 
ZgX uriliev H. i O.. 1927 on the 
ground of iiupairmont ofcapltal the 
Si. must determine the extent of tho 
Impairment, Sc whether the lost capital 
Is Idcolv to be restored within one 
veor — Be Eastern Fur Flvanoe 
O c^^N., Ltd., [1934] 1 D. L, R. 611 *, 

7 M. P. R. 201.— CAN. 

a. Impairment of capilal. 1— Under 
soot. 352 of Cos. Act, 1932, impairment 
of oanltal alone is not a ground for 
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55S0a. Whether vacation included in caicuia** 

tion.] — ^The seven days required by General 
Orders No. 2 made upon the Cos. Act, 1862, 
may be counted in the vacation. — Ee 
London India Rubber Co. (1866), 14 
W. R. 694, L. 0. 

6585, Add. Citation [1889] W. N. 1. 

5590a. Effect on right to costs.] — Practice 

Note, [1929] W. N. 66 ; 167 L. T. Jo. 245. 

5605. After this case add : — 

-.y-See, now, 1929 Act, s. 296 (6). 

5634a. Affidavit by assistant secretary] — 

Under Cos. (Winding-up) Rules, 1929, r. 29, 
where the petition is presented by a corpn., 
the affidavit verilying it is to be made by 
some director, secretary or other principal 
officer. The assistant secretary of a co. is 
not a principal officer for the purpose of this 
rule. — ^Practice Note, [1937] W. N. 860 ; 
184 L. T. Jo. 360. 

5648. Add. Annotation : — Refd. Ee City life 
Assce,, [1926] Oh. 191. 

5654a. Discretion of court to allow appearance 
although no notice given.] — Practice Note 
(1930), 09 L. Jo. 268 ; [1930] W, N. 78. 

5708. Add. Citation W. N. 1. 

6711. After this case add : — 

-.] — See, now, Winding-up 

Rules, 1929, r. 

5815a. .] — Ee Katecbrinb bt cie, Ltd., 

No. 5959c, post. 

5819. After this cflise add : — 

-.] — See, now, 1929 Act, s. 176. 

5829. Add. Annotation : — As to (3) FoUd. Ee 
Vocalion (Foreign), Ltd. (1932), 48 T. L. R. 
526. 

5841a. Issue of debenture — For money advanced to 


company for pament o! wages.] — Ee Park 
Ward & Co., Ltd., No. 5186b, ante. 

5881. Add. Annotations: — Dlstd. Ee Stanton • 
Hogg V. Maule (1927), 44 T. L. R. 118. 
Refd. Ee Stanton, [1928] 1 K. B. 464. 

5890. Add. Annotation: — ^Refd. Hearts of Oak 
Assurance Co., Ltd. v. A.-G. (1981), 47 
T. L. R. 679. 

5908a. Application tor order under 1908 Act, 
s. 175 (6), lor exculpation — Right of successful 
applicant to costs.] — Ee Amusements Con- 
BTBUcnoN Co., Ltd., [1927] W. N. 7. 

5938. Add. Annotation : — As to (2) Retd. Ee Home 
& Colonial Insurance Co., [1930] 1 Ch. 102. 

5943. Add. Annotation : — Refd. Ee Porter (Wil- 
liam) & Co., [1937] 2 All E. R. 301. 

5948a. On contracts.] — Stead, Hazed Co* 

V, Cooper, No. 6959d, post. 

5959a. Duty to refund sum paid to company without 
consideration.] — Ee Regent Finance & 
Guarantee Corpn., Ltd. (1930), 69 L. Jo. 
283 ; 169 L. T. Jo. 306 ; [1930] W. N. 84. 

5959b. Duty of liquidator of private company.] — 
The question arose in this case whether resp. 
had shown through a private co. a title under 
which he had become the assign of leasehold 
premises within sect. 95 of St. John’s 
Municipal Act, 1921, & as such entitled on 
the expiration of the term granted by the 
lease to compensation for the unexhausted 
value of improvements made during the 
term. Resp.’s title was faulty & certain 
transactions under which he traced his title 
from the private co. irregular, but he was held 
by the Supreme Ct. to be an assign, a private 
co. not being regarded as a corpn. distinct 
from the persons composing it & irregularities 
in connection with its liquidation being 


windlng-np a solvent trading co. — Be 
Winnipeg Saddlery Co., Ltd., [1934] 
3 W. W. R. 1 ; 42 Man. L. R. 448.— 
CAN. 

PART III. SECT. 36. SUB-SECT. 8.— 
E. (a). 

si. Creditor's petition — Statement oJ 
debt. ] — A petition presented by a 
creditor for the winding up of a oo, 
under Cos. Act, 1863, s. 81, ought to 
set forth the debt In respect of which 
the petitioner claims to he a creditor, 
together with the particulars of such 
debt, but, aemble. he is not preoluded 
from alleging aimplicUer that he is a 
creditor. Where a petitioner all< 
one debt Sc gives evidence of anoi 
the Irregularity may, in case of sur 
prise, be cured by the amendment of 
the petition or the adjournment of the 
hearing. — Re Barrier Reef Trad- 
ing Co., Ltd. (1929), S. R. (Q.) 177.— 
AUS. 

PART lU. SECT. 86, SUB-SECT. 3*— 
E. (h). 

tm. Examination of petitioner — 
Applieaiion by akareholaera for second 
application.] — Application refused. — 
Re Winding-Up Aot, Re Great West 
Permanent Loan Co. (Man.), il927] 
2 W. W. R. 433.— CAN. 

PART HI. SECT. 36. SUB-SECT. 3.-- 
K. ( 1 .) H. 

•t. Dispute as to petitioning credltor*s 
debt.] — Where a oo. is insolvent the ct. 
will not stay the prooeedlugs on the 
ground that there is a bond Me dispute 
as to the petitioning creditor's debt.— 
Re PRIVATE OO., 1936] N. Z. L. R. 
120.— N.Z. 


PART HI. SECT. 86. SUB-SECT. 4.— 
B. (b) i. 

5829 i. Oeneral rule — Property be- 
comes affected with trust for creditors. ] — 
A winding-up order establishes a 
cwosi-trust of which the creditors are 
the beneflolaries & which for the pur- 
nose of set-ofl, is an entity essentially 
distinct from the original oprpn. when 
carrying on business for thC benefit of 
Its shareholders.— L y ALL (P.) & Sons 
OON smuonoN Co., Ltd. v. Baker, 
[1933] O. R. 286 ; 2 D. L. R. 264.— 
CAN. 

PART III. SECT. 86. SUB-SECT. 4.— 
B. 

m 1. Sale of goods — Monthly 

deliveries — Company in default of pay- 
ment for_previou8 deliveries.] — Hamil- 
ton V. Hamilton Steel Oo. (1911), 
18 O. W. R. 739 ; 2 O. W. N. 779 ; 23 
O. L. R. 270.— CAN. 

PART HI. SECT. 86, SUB-SEOT. 8.— B. 

6948 i. Personal UaJbUity — For rates.] 
— A liquidator whose name has not 
been entered on the assessment roll 
cannot be held personally responsible 
for the payment of taxes mourred 
during the windl^-up. — Toronto 
City & Toronto hydro -Electric 
Commission v. Wade, [1932] O. R. 
600 ; 3 D. L. R. 609.— CAN. 

•p. Officer of company — Becomes 
functus offleo on dissolution of com- 
panv.]— JOITSHNASWAMJ NaIDU V. ANDI 
OHBTTI (1927), I. L. R. 61 Mad. 681.— 

mu. 

■t. lAabilUy to justify expenditure — 
Necessity for proof of misfeasance .] — 
Before a liquidator can be called upon 
to Justify an expense incurred by him 
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in the course of liquidation, some 
particular evidence of negligence or 
breach of trust must be adduced before 
the case can be left to a Jury. — N ew 
Brilliant Freehold Gold Mining 
Co., Ltd. v. Mills, [19281 St. R. Qd. 
120.— AUS. 

PART III. SECT. 86. SUB-SECT. 8.— 
0. (a). 

8l. Pxncer to apply to court for direc- 
tions — As to what matters — Owner- 
ship of bands.] — Re ILvnt & Ker, Ltd., 
[19301 2 W. W. R. 274.— CAN. 

80 . Duty in regard to trust ccmpany .] — 
Where a trust oo. Is In liquidation, a 
first duty of the liquidator la to pre- 
serve the trust property & the accounts 
& forthwith apply to the proper ct. 
of the province submitting the facts 
fully & completely as an oflOcer of the 
ct. should do, & apply for directions 
as to the disposal thereof. A co. in 
liquidation cannot cootlnue to exercise 
the , duties of trustee unless directed 
to do BO by a ct. having Jurisdiction 
over the trust, & a liquidator who 
undertakes to do so without such an 
application or any direction accepts 
responsibility for any consequence that 
may ensue. He has no right to 
aosume that he as liquidator can con- 
tinue in the name of the co. to function 
as trustee, but in accepting the office 
of liauidator ho accepts the above- 
mentioned responsibility of applying 
forthwith to the ct, for directions with 
respect to the trust, even in the case 
where the oo, has so conducted the 
afiairs of the trust that its assets are 
wasted k. no reasonable aooountlng can 
be made.— Re Hiebert Estate, [1984] 
3 W. W. R. 198 ; 4 U. L. R. 799.— CAN, 
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regarded as permissible : — Held : the duties 
&> responsibilities of the liquidator of a 
private^ co. are as serious as of any other oo., 
& a private co. is distinct from the persons 
composing it ; a liquidator of a private co. 
was therefore not justified in paying the 
creditors merely a dividend on their debts 
when large surplus assets remained in hand, 
& in then allowing the contributories without 
any deed of assirament to take possession 
for themselves of the surplus assets, for the 
future in Newfoundland such irregularities 
should be without judicial countenance. 
Resp. had not established his claim to be 
legal assign of the property, having regard to 
such irregularities. — Ditcham v. Miller 
(1931), 100 L. J. P. 0. 177 ; [1931] B. & 
0. B. 86, P. 0. 

Power to disclaim onerous property.] — See 
1929 Act, 8. 267. 

5959c. Application for leave — What court 

will consider — Effect on interested parties.] — 
(1) Where the liquidator of a co. applies for 
leave to disclaim leasehold property of the 
CO., the ct., in exercising its discretion, 
may take into consideration the effect of the 
disclaimer on interested parties. 

The liquidator of a co. holding a lease 
applied for liberty to disclaim the lease. The 
lessors, who were relying on certain guarantors 
for the payment of the rent & performance of 
the covenants, opposed the application, on 
which the registrar made no order save as to 
payment of costs. On a motion before the 
ct. by way of appeal : — Held : as the lessors, 
who were entitled to appear, would suffer 
substantial injurj^ if the disclaimer were 
allowed, the ct., in the exercise of its dis- 
cretion, would not allow it. 

(2) The winding up of a co, does not effect 
a cessio bonorunii & the# property of the co. 
remains vested in the co. as before ; whilst 
in a bkpcy. the property of the bkpt. 
vests in the trustee (Maugham, J.). — Re 
Katherine bt gib. Ltd., [1932] 1 Oh. 70 ; 
101 L. J. Oh. 91 ; 146 L. T. 226 ; [1931] 
B. & O. R. 121. 

5959d. Failure to disclaim — Whether per- 

sonal liability.] — When a liquidator appointed 
by the ct, performs a contract of the co. 
without disclaimer or purports to make a 


now contract on its behalf, there is no pre- 
sumption that he does so in his perso^ 
capacity, even though he does not describe 
h i m self as liquidator ; & his position in this 
respect is not altered by Cos. Act, 1929 
(c, 23), 8. 267, which gives him the right to 
disclaim any contract which he thinks 
onerous. — Stead, Hazel & Co. v . Cooper, 
[1933] 1 K. B. 840 ; 102 L. J. K. B. 533 ; 
148 L. T. 384 ; 49 T. L. R. 200 ; 77 Sol, Jo. 
117; [1933] B. &0. R. 72. 

5972. Add, Annotatioyi : — Retd. Re Windsor Steam 
Coal Oo. (1901), Ltd. (1928), 140 L. T. 80. 

5973. After this case add : — 

.] — SeCf now^ 1929 Act, s. 191. 

6047. Add, Annotation : — Refd. Re Leitch (Wil- 
liam C.) Bros.. Ltd. (No. 2), [1933] Ch. 261. 

6048a. After declaration of 

liability.] — Re Leitch (William C.) Bros., 
Ltd. (No. 2), No. 3353e, ante, 

6055. Add, Annotations : — Retd. I. R. Comrs. v. 
City of Buenos Ayres Tramways Oo. (1904), 
Ltd. (1926), 12 Tax Cas. 1125 ; Madras A; 
Southern Mahratta Ry. Co., Ltd. v. I. R. 
Comrs. (1926), 12 Tax Cas. 1111. 

6056a. Damages & costs paid by Insurance 

company in respect of judgment obtained 
against insured company.] — Appct. obtained 
judgment against a co. for damages for 
personal injuries & costs. Afterwards the 
CO. went into liquidation, & the insurance co. 
with which the co. in liquidation was insured 
paid the amount of the damages & costs to 
the liquidator ; — Held : appct. was not 
entitled to have the amount paid to him 
direct by the liquidator, but it formed part 
of the assets for distribution among the 
general creditors, including appct. — Re Har- 
rington Motor Co., Ex p, Chaplin, [1928] 
Ch. 105; 97 L. J. Ch. 65; 138 L. T. 185; 44 
T. L. R. 58 ; 72 Sol. Jo. 48 ; [1927] B. & 0. R. 
198, C. A. 

Annotations: — Apld. Hood's Tniatoos v. Soathera Union 
Genoml Insoe. Co. of Australasia, [1928] Oh. 793. Consd: 
Ward w. British Oak Insurance Co., [1932] 1 E. B. 392; 
Re Nautilus Steam Shipping Co., Ex p. Gibbs & Co., 
U930] Ch. 17. 

— See, now, Third Parties (Rights 
Against Insurers) Act, 1930 (c. 25). 

6056b. Third Parties (Rights against Insurers) Act, 
1930 (c, 25) — Whether retrospective. ; 


PART HI. SECT. 86, SUB-SECT. 8.— 
C. (b). 

k i* Action hy company — To 

recover purchase price of shares — Whal 
defences available — Fraud .] — Farmers 
Pack Co., Ltd. v, Tully & Tully, 
Farmers Pack Co., Ltd. v. Havers 
(Man.), [19271 2 D. L. R. 749 ; [1927] 
1 W. W. R. 902.— GAN. 

BO. Extent of duty,] — A llauidator 
owes no duty to the oo., or to those 
interested in the liquidation, to pro- 
secute, or facilitate tne prosecution of, 
any claim, whether against himself or 
a third party, unless ho believes or heia 
reason to believe, that such prosecu- 
tion has a reasonable prospect of 
success or will servo some useful pur- 

S ose. Whore the claim Is against the 
quldator himself for an alleged mis- 
feasance, particularly where he is a 
bare trusl^ec, & neither believes, nor 
ought to believe, that the claim hsis 
any reasonable prospect of success, or 
that any useful purpose will be served 
by its prosecution, his duty as liqui- 
dator can be put no higher tnan a duty 
to take no advantage of his position 
as liquidator to Impede the prosecu- 


tion of such claim, & to take such 
action as will permit of such prosecu- 
tion, — Re Bond (Gborqe A.) & Co., 
Ltd. (1932), 32 S. R. N. S. W. 301 ; 
49 N. S. W. W. N. 98.— AUS. 

PART in. SECT. 86, SUB-SECT. 8.— 
C. (0). 

sa. Change of solicitor — lichen 
p^missible — Under order of court ,] — 
Re Continental Fire & Casualty 
C o., [1924] 3 D. h, R. 9 ; 2 W. W. R. 
440 : 34 Man, L, R, 482.~-OAN. 

PART HI. SECT. 36, SUB-SECT. 8.~- 
E. (0). 

6026 i. When ordered — Misfeasance 
summons.] — Montreal Trust Oo. v. 
MoDougall, [1930] 1 W. W. R. 784 ; 
3 B. h. R. 169,— CAN. 

PART HI. SECT. 86, SUB-SECT. 9.— A. 

sb. Notice of meeting — To sharr.- 
holders.] — It is the duty of the trustee 
to give shareholders of an insolvent co, 
the same notice of the first meeting of 
creditors as Is sent to those who ore 
ordinarily doomed to bo creditors, but 
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the trustee's failure to do so does not 
Invalidate the meeting, unless the 
Irregularity has prejudiced the share- 
holders. — Re Patricia Appliance 
Shops, Ltd., [1923] 3 D. L. R. 1180; 
62 O. L, R. 216 ; 2 O. B. R. 486.— CAN. 

PART III. SECT. 36, SUB-SECT. 10.— 
A. 

ei. Trust funds.]— yrmt 

property in the hands of a oo. hi it.s 
capacity as a trustee or fiduciary 
cannot bo used to satisfy a 
against that co. in its osvn rijatit. 
Therefore whci-o a trust co. b.ad ob- 
tained judgirumt against its directois 
who appealed A' obtamou a ra verbal 
the judgment \\ith costs through- 
out, & the liquidator, who had l^eii 
appointed in the & had 

opi) 08 ed the appeal, wM ordered to 
■nay said costs ‘ out of the assets in 
Eta hands tuo costs in 
gnestion should be paid out ot the 
eo.'s own assets Sc not out of those of 
any trust estate. — Canadian Guar- 
anty Trust Co. v. Young (No. 
[1933] 1 W. W. R. 669 ; 8 B. L. K 
bs; 41 Man. L. R. 177.— CAN. 



Cases 8058b— 6161 Ajte BupmB 

Third Parties (Eights agaihffti ImirerS) Adt, 
1930 (c. 25), 8, I {l):is jptqt retrospectite so 
as to afteot cases in whidi the Habllity had 
been incnrred belore Jtdy IQ, 1080, wh&n the 
Act came ihto operation* — ^WABt) v, British 
Oak iNatfRAKOB Co*, Lrn*, [1932] 1 K* B. 
892 ; 101 h. J. K* B. 240 ; 146 L. T* 323 ; 
48 T. L. R. 13, O. A. 

Awnotaiions ;-H-J|iatd* Be NautUns Steam StlppiliS Oo., Ex p. 
Qihhs & Oo., 119561 Ot. X7. Reid* Oroxford v, Unireiml 
Insumnce CJo,. 119351 2 K* B. 409. 

6056c* — — liquidation after Act.] — On 

Sept. 21, 1926, a policy of insurance was 
taken out by a co, insuring it against thirds 
party risks. On Oct. 6, 1926, an accident 
to a third party occurred & the insurers 
thereupon became liable to the co. in respect 
of the accident. On July 10, 1930, Third 
Parties (Bights against Insurers) Act, 1930 
(c. 25), came into operation. On Oct. 13, 
1931, an order was made for the compulsory 
winding up of the co. On a summons taken 
out by file third party in the winding up of the 
CO. asking to be subrogated to the rights of 
the co. against the insurers : — Held: the 
winding up of the co. having supervened 
after the Act of 1930 came into operation, 
sect. 1 of that Act became operative & 
enured to transfer the benefit of the policy 
of insurance from the co^to the third party 

Co., Ltd., I 
17 

L. J: Oh. 42 ; 153 L. T. “273 ; 18 Asp, M. L. C. 
654 ; [1934-5] B. ^ C. B. 308, C. A. 

6056d. Policy obtained by fraud.] — ^Where 

under Road Traffic Act, 1930 (c. 43), an 
insurance co. has issued a certificate that 
a driver is insured & the co. afterwards 
ascertains that the policy was obtained from 
it by fraud, the co. is entitled to succeed 
in tills defence against a claim under Third 
Parties (Rights against Insurers) Act, 1930 
(c. 25). — ^McCormick v. National Motor & 
Accident Insurance Union, Ltd. (1934). 60 
T. L. R. 628 ; 78 Sol. Jo. 633 ; 40 Com. Cas. 
76, C. A. 

Annr}tatic}n — Oansd. Tattersall v. Drrsdale, [1935] 2 K. B. 
174. 

6058a* Money borrowed from company 

by share-brokers.] — The share-brokers of a 
provisionally registered co., who were also 
holders of shares, & had signed the co.’s 
deeds, borrowed of the directors part of the 
co.’s monies, to enable them to complete 
a large purchase of shares in the market, & 
depofited as a security the purchased shares 
& some of their original shares : — Held : 
the moneys borrowed were not due from them 
as members & contributories of the co., 
so as to authorise the master summarily to 
. order them, in that character, to pay the 


DidiiST 

'onclair Jobat'-Stodit Oew^ Awl* 1848 

(c. 46), 66.— JSe BbaoiWo 

BiismosTO&B Elr. Cto., Gox’s OAsh 41880), 
8 D« G. Ac Sm. 180 ; 19 L. J. C!h. 167 { 14 
L. T. O. S. 484 ; 14 Jujp. 387 ; 84 B. B. 486 ; 
affd., 16 L. 1?. O. S. 380, L. 0. 

B^fd* Be United Bnghsli & 

Oo.* Ex p, Hawkins (1868). 8 Oh. App* 787* 

I* Add. Annotafiens.*'— Cons 
1 B. 464. Refd. Mb Stanton, Hogg v. 
Maule (1927), 44 T. L. R. 118* 

6111a. Discretion of court.]— The dis- 

cretionary power of allowing a question to be 
put at a public examination given to the ct. 
by Cos. (Winding-up) Act, 1890 (c. 63), 
s. 8 (7), is in no way limited by the other 
provisions of that sect., but is a discretion 
that must be judicially & carefully exercised 
under all the circumstances of each particular 
case . — Re London Globe Finance Oo., 

Ltd. (1902), 60 W. R. 263. 

6188. Add. Annotation : — Retd. Robinson v. South 
Australia State (No. 2), [idSl] A. 0. 704. 

6137a. .h—iec Oxford & 

Worcester Extension &; Chester Junction 
Ry. Co., Potter’s Case (1849), 1 De G. & 
Sm, 728 ; 6 By. &; Can. Oas. 628 ; 18 L. J. Oh. 
247 ; 13 L. T. O. S. 320 ; 13 Jur* 691 ; 63 
B. R. 1270. 

Annotations Consd. Re South Essex Estuary ^Keolama- 


6160. Add. Annotaiiona : — Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853; Me Etic, 
[1928] Ch. 861. 

6150a. .] — Be City Equitable Fire In- 

surance Co., Ltd., No. 3069a, ante, 

-.] — (1) The liquidators of a co. issued a 

summons under 1908 Act, s. 216, against 
the secretary or the co., asking for a declara- 
tion that he was indebted to the co. for sums 
overdrawn with the consent of the managing 
director : — Held : the operation of sect. 216 
was not applicable to all cases in which a co. 
had a right of action against an officer of the 
co., but was limited to cases where there hp.d 
been something in the nature of a breach of 
duty by an officer of the co. as such, which 
had caused pecuniary loss to the co., & no 
order would be made on the summons under 
the summary jurisdiction under sect. 216. 

(2) No set-off is permissible as against a 
claim under sect. 215. — Be Etic, Ltd., [1928] 
Oh. 861 ; 97 L* J. Ch. 460 ; 140 L. T. 219 ; 
[1928] B. & 0. R. 81, 

6154. Add. Annotaiiona : — Distd. Re Stanton, Hogg 
V. Maule (1927), 44 T. L. B. 118. Refd. Re 
Stanton, [1928] 1 K* B. 464. 


PART III. SBOT* as. SUB-SEOT. 10.— 
B* (a). 

$6, Uaeofif^dsmuxtion--^Jn3iUfaevuefU 

de- 
rived in the oottrse of m examination 
under Indian Oompamea Act, e. 105, 
can be need by a pnbfio eemmt charged 
with the inyestlgatlon of a ortminal 
offence. St andh officer ehould be 
allowed to Inform himself as to amr- 
thlng whteh ^ve come to Hght 

on such exainlnatloii.‘-^Re 
pBHX STimroATa, L^. (19^), 1. L, B. 
67 Calc. 424.— riib. 

PART in. SECT. 86, SUBHSaEbT. 10.— 
B. <D iiii 

6110 i. Whether fuatified^Exandim- 


Hon of oMcer,} — An officer of a oo, 
summoned for examination must, on 
the examination* disolose the informa- 
tion he has concerning the trade* deal- 
ings. estate or efTeote of the co. in 
liquidation* regardless of whether he 
acquired it in his olficial capaoitr or 
otherwise, subject to his right to object 
to inoriznlnatmg questions Sc those 
Involving professional privilege.— JKe 
MoMiUiAN Grain Oo. & Windiko-up 
Ao^ {1937} 8 D. U. R. 239; {1927] 
1 W* W, R. 899 ; 86 Man. L. H. 454,— 
CAN. 

PART UL SECT. 86« SUBHSECT. 10.— 
a (a). 

i* Eadmt of fvHadtotion of eouH, ] 
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— The ct., during winding up proceed- 
ings* may examine Into the conduct of 
any director or officer who appears to 
have misapplied moneys, — Be Soixo- 
WAT Mills 8c Oo., [1936] 2 D. L. B. 
469 ; O. B. 275.— CAN. 

sa. When leave refused — Wailwre of 
former action .] — The ot. will not give 
leave to a liquidator to proceed against 
Qificers & shareholders to recover assets* 
when a former similar action has 
failed,^ — ^L loyd-Owkn v. Bull, £19363 
1 D. L* R. 433; 50 B* O. B. 870; 
mrsd., £1938] 3 W* W. B. 146 ; 4 
D. L. R. 273 ; 6 F. L. 3. (Can.) 83, 
P.O.— CAN* 



of eoui^As to mm pa3FOl>l6 Vy 

^ HOMU & OoLOKIAI. lu- 
No, e858b, 

diSS. dmixdatim Weld 

, {19293 1 Ob* 83. 

8181. AM* Amioiationa : — A» to (1) Coned. Be 
Btlc* {1928]Ch. 881. As to (2) Retd. Be City 
BouiUble JPlire Insce. (1924), 40 T. L. B. 
853. OenerMy^ Refd. Be Home & Oolonial 
Ijotsurance Co., [1930] 1 Ch. 102. 

6189. Add. Annotation : — GOnsd. Be Etic, [1928] 
Oh. 881. 

6178. Add. Annotation : — ^Refd. Be (My Equitable 
Fire Insoe. (1924), 40 T. L. R. 853. 

6173a. Article relieving directors from loss — 

Unless arising from wilful neglect or default.] 
— Be OiTY Equitable Firb Insxjbance Oo., 
liTl)., No. 3059a, ante, 

8173b. -0 — Be Etic, Ltd., No. 6150b, ante, 

6176a. Transactions in cotton futures.] — Be David 
Healey & Son, Ltd., Distbiot Bank, Ltd. 
V, Healey (1929), 74 Sol. Jo. 41. 

6180a. Wrongful admission of proof — Failure to 
investigate claim.] — Re Home & Colonial 
Insubance Co., Ltd., No. 0858b, post, 

6180b. Extent of liability — Discretion of court.] — 
Be Home & Colonial Insubancb Co., Ltd., 
No. 6858, post, 

6182. Add, Annotations: — As to (1) Gonsd. Be 
Etic, [1928] Ch. 861. As to (2) Apld. Re A 
Debtor, [1027] 1 Cb. 410. Refd. Be Home & 
Colonial Insurance Co., [1930] 1 Ch. 102. 

6183. Add, Annotation: — Apld. Be A Debtor, 
[1927] 1 Ch. 410, 

6183a. .] — Be Etic, Ltd., No. 6150b, ante, 

6189. Add, Annotation: — As to (1) Held. Re 
Fentob (No. 2), Ex p, Fenton Textile Aasocn., 
Ltd., [1932] 1 Ch. 178. 

6195a. Particulars — In respect of what matters 
ordered.] — In a misfeasance summons by the 
liquidator of a co. against two directors it 
was alleged in the points of claim that certain 
dividends were paid wholly out of the capital 
of the CO. So not out of profits, & that there 
were in fact no profits of the co. out of which 
the dividends could properly So lawfully 
have been paid. The directors asked for an 
order for further So better particulars of the 
facts relied upon in support of these allega- 
tions, contending that imder B. S. C., Ord. 19, 
r. 6, the fullest particulars are necessary 


VoL X.— OompaoiM. OSm 

where a breaob of trust Is 

the fact that the dividends 

out of capital was a material 

K. B. 0., Ord. 19, r. 4, & the f act UW iirhwfc 

the liquidator relied. The liquidator 

not to be ordered to give particulars of that. 

fact, as to give any further particulars would 

be merely to disclose the evidence ^ wMoh 

it was intended to be proved.- — Be D^PEND^ 

ABLE UPHOLHTEIty, Ltd., [1936] 3 All B- 

741. 

6198a. Duty to give notice of Intentton to ea3tt 
witness.] — Two misfeasance summonses were 
called on for heiiring together, appet. on 
each being the liquidator of the same co. 
It was stated that the liquidator desired to 
call a witness who had not made any affidavit 
in the proceedings, Sc that he had subpoenaed 
that witness, but had not given to resps. to 
either summons notice of his intention to 
call him. It was stated that respe. did not 
object to his being called. Maugham, J., in 
allowing the witness to be called, said that 
misfeasance summonses were rather peculiar 
methods of procedure. They were summary 
proceedings, So brought out matters of great 
importance. An appet. on a misfeasance 
summons ought to give notice to resps. of 
intention to call a witness who had made no 
affidavit in the proceedings. Misfeasance 
summonses ought to be conducted with com- 
plete fairness to resps. — Pbactice Note, 
[1983] W. N. 284. 

6212. Add, Annotation : — Refd. Be City Equitable 
Fire Insce. (1924), 40 T. L. B. 853. 

6217. Add. Annotation : — ^Distd. Be Aidall, Ltd., 
[1933] Oh. 323. 

6217a. .] — In the winding-up of 

a CO., A. was placed on the list of contribu- 
tories as the holder of 994 fully paid shares 
of £1 each out of a total capit^d of 1,000 
shares. A. was assessed by the Comrs. under 
the powers given to them under Finance 
Act, 1922 (c. 17), s. 21, to the amount of 
£2,069 as his shaie of the profits of the co. 
during two assessing periods before the 
winding-up. On Oct. 18, 1929, a notice of 
assessment under the Income Tax Acts was 
given by the Special Gomrs. of Income Tax. 
It was addressed to A: in the name of the 
oo. (in liquidation). It was an assessment 
to super-tax of £568 19s. 6d. in respect of 
the £2,009. The notice contained the words : 


PART III. SECT. SUB-SECT. 10.— 
C, (d) i, 

id. Somethinff in natw^ of wii- 
condudA — ^To make a perBon liable 
under Cos. Act. 1908, s. 254, be must 
be shown to have bera guilty of some 
misoonduot by which the oo. has 
suffered loss. There must be actual 
loss or damage measurable In tenns of 
moK SAUbe, Ltd., [1926] 
K.Z.L, R.24.- ““ 

PART IIL SECT. 36, SUB-SECT. 10.— 
C. (d) ill, 

Pavfnemts to diadutroe dirtetors* 
on when a oo. ie 

lixsoivent to its direotoie* knowledge, Sc 
the directors cease payment of an but 
small Sc pressing aeoounte Sc pay all 
the rest of the oo/s takings into the 
bank to wipe out the o6. 's overdraft, not 
with intention to prefer the himk* but 
la cftder to wipe out direotom* 
Uabthty as suretfee under their personal 
guarantee of the overdralt, such pay^ 


monts do not amount to a misfeasance 
or breath of trust within Cos. Act, 
1908, 8, 254, — He LtNNXT (H.) & Co., 
Ltd.. [19261 N. Z. L. R. 907.— N.Z. 

sf. Failure to have balance sheet 
prepared—Oivinp gucamUees — Improper 
payment of dividends.) — In the winding 
up of the F. oo. under order of ot. It 
W 80 disolosed, inter alia, that its 
liabilities included a large sum due on 
foot of guarantees in respect of the 
debts ot the O, oo., in whioh the F. co. 
owned ah the shares. Sc also that sub- 
stantial smns had been withdrawn 
from reserve & utilised in the payment 
of dividends on preference snares ; — 
Held : (1) the failure to have proper 
balance snecyts prepared, & the giving 
of guarantees to the 0, oo. Sc the pay 
meat of the preference dividends were 
wfiful acts or defaults on the part of 
all the directors, 8c they were accord- 
ingly liable to make good the amount 
payable on foot of the guarant^s & 
also to reidaoe the amounts 

" • . . ^ ji ^ 
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(John) & Co.. Ltd., [1932] N. I. 35.— 

m. 

PART III. SECT. 86, SUB-SECT. 10.— 
C. (g). 

6201 i. Position of limiidator on 
summons — Security for costs — Whdher 
court will order.] — On a MumTnonrt for 
an order requiring the liquidator to 
give security for co«ts : — ‘ 

although the ot., in the exorcise of its 
generaTjudsdictjoii, could order scour/ ty 
to be given, nerertholcHS the eRtabbshed 
practice In the English cte. KhouJd be 

foUo.ved, Sc IK S!?''VrTiJ 

dismissed. — He Niew Zeai^and GtJN 
MAcniNK Oo., Ltd. (In I.mun>ATioN), 
[1927] N. Z. L. IL 100. — N.Z. 

sd. Jtefusat to set aside sumnurns-- 
4pt>cal.] — Then? is no appeal without 
leave from refusal to set aside a mis- 
fessance summons issued by an 
assistant master. — EeBoLLOWATMlLI^ 
& Co., [1936] 1 D. L. R. 340 ; 0. B. 37. 
—CAN. 
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You are requested to inform the Comrs. if 
you elect to pay this tax.” On Oct. 19, A. 
returned the notice with a statement that 
he entirely repudiated it. On Nov. SO, the 
sum of £9,070 5s. was paid to A. in respect 
of his share of the surplus assets of the co. 
by the liquidator. The Comrs made an 
application imder Cos. Act, 1908 (c. 69), 
s. 165, asking for an order that A. might be 
ordered to refund to the co. or the liqui- 
dator the sum of £568 19s. 6d, out of the 
£9,070 5s, f & that that sum, being the amount 
of super- tax which had been assessed upon 
the co. under Finance Act, 1922 (c. 17), s. 21, 
as amended by Finance Act, 1927 (c. 10), 
s. 31, might be paid out of the moneys so 
refunded. A. disputed both the jurisdiction 
of the ct. & the propriety, if there were a 
jurisdiction, of making the order, or any 
part of the order, asked for : — Held : A. had 
properly been put upon the list of contribu- 
tories, notwithstanding the definition of 
“ contributory ” in Cos. Act, 1908 (c. 69), 
8* 124 ; (2) having received moneys from the 
liquidator upon a distribution of surplus 
assets of the co. in liquidation, with notice 
that the liquidator had not provided for 
payment of a debt due by the co., ought to 
be ordered to pay the amount of the debt 
to the credit of the liquidator’s account at 
the Bank of England. — Re Aidaix, Ltd.. 
[1933] Ch. 323; 102 L. J. Oh. 150; 148 
L. T. 233 ; 18 Tax Cas. 617 ; [1933] B. & 
0. R. 56, 0. A. 

Add. Annotation : — Refd, Re Darwen A. 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Oh. 487. 

6229. Add. Annotation : — Retd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

6293a. Excess of liability of contributories — 

Right to refund.] — An insurance co., the bulk 


of the shares of which were only partly paid 
up, was ordered to be wound up by the ct. 
These shares being held at the date of winding- 
up by another co., also in liquidation & 
insolvent, the liquidator of the insurance co, 
made two calls, the first of 1«. a share in 1925. 
&> the second, described as a ” final oaU,” of 
Is. 6d. a share in 1927, on the B. contributories 
who held the shares before they had been 
transferred to the insolvent co- The pro- 
ceeds of these calls, together with the other 
assets of the co., were msufificient. to pay all 
its creditors in full, but, apart from the other 
assets, exceeded by some £10,000 the total 
amount of the debts & liabilities of the co. 
contracted at the date when the B. con- 
tributories ceased to be members of the co. : — 
Held : the surplus did not form pfeirt of the 
assets of the co., but must be refunded to the 
B. contributories. The call must first be 
enforced against all B. contributories who 
had not paid it, so as to produce equality 
of contribution & distribution. — Re City of 
London Insurance Oo., Ltd., [1932] 1 Oh. 
226 ; 101 L. J. Oh. 124 ; 146 L. T. 296 ; 48 
T. L. B. 169 ; 76 Sol. Jo. 29 ; [1931] B. & 
O. B. 129. 

6298b. Enforcement of call — Notwithstanding right 
to refund — Necessity for equality of contribu- 
tion & distribution.] — Re Oity op London 
Insurance Oo., Ltd., No. 6293a, ante. 

6316. After this case add : — 

iii. Other Cases, 

6315a. Order for repayment to liquidator — Receipt 
of surplus assets with notice that debt unpaid.] 
— Be AiDAiAi, Ltd., No. 6217a, ante. 

6346. Add. Annotation: — As to (1) Refd. Swift 
r. Board of Trade, [1925] A. 0. 620. 

6352a. Breach of contract to carry safely.] — Applt., 
who was a paying passenger on a tramoar. 


PART III. SECT. 36, SUB-SECT. lOu— 
E. (a) iii. 


6221 i. When liable aa conirilnUory— 
General rule.] — A past member oi a 
limited co. may be liable to contribute 
to its assets In a winding up, notwith- 
standing the fact that the existing 
members at the date of the commence- 
ment of the liquidation hold fully- 
pnld shares only. — Re Southern Cross 
Motor Fuels, Ltd., Ex p. Kelleway. 
11926J V. L. R. 527 : 48 A. L. T. 100 ; 
11926] Argus L. R. 427.— AUS, 


Bg. Who are paai member a — Deceased 
joint ehareUolder.] — Upon the death 
of one of several Joint holders of a 
share In a limited oo., deceased becomes 
a past member within Oos. Act. 1899, 
8 . 33, &, In the event of the co, going 
into liquidation prior to the expiration 
of a period of one year from his death, 
his personal representatives are liable 
to be placed upon the B, list of con- 
tributories of the 00. — Re Wool 
Trading Oo., Ltd. (No. 2) (1920), 28 
S. R. N. 8. W. 436 ; 45 N. 8. W. W. N. 
113.— AUS. 


PART III. SECT. 36. SUB-SECT. 10.- 
E. (b). 

6238 i. Terrm/nation of liability — 
Whether Statute of lAmitationa applic- 
able.] — A 00 . ’s Act of Inoorpn. provided 
that every shareholder should be liable 
to the creditors of the oo. , for the 
amount not paid up on his shares. 
The CO. was ordered to be wound up 
under tbe Wlndlng-up Act (Dom.) : — 
Held: the liability of a shareholder 
with respect to the amount unpaid on 
his shares was a statutory one A not 
dependent on the terms of the contract 


under which he took the shores, 
therefore, the Statute of Limitations 
oonld not be relied on as a defence. — 
Re iMPsauAL Canadian Trust Co. 
& MoKbaoue, [1929] 4 D. L. R. 381 ; 
2 W, W. R. 423 ; 38 Man. L. R. 249 ; 

[1929] 1 W. W. E. 688.— CAN. 

sj. How enforced — Right of liqui- 
dator to bring action.] — Oos. Winding- 
up Act (Sask.), ss. 15 & 22. which 
establish a summary statutory pro- 
cedure, enabling a liquidator to get 
payment from a contributory imder the 
Act instead of proceeding by action, 
are only permissive & not obligatory, 
& the liquidator is not bound to have 
recourse to that procedure but may 
proceed by way of action. — ^Maskcar 
V . McKenzie & Son, [1924] 2 D, L, R. 
1242 ; 2 W. W. R. 621.— UAN. 

PART III. SECT. 86, SUB-SECT. 10.— 
E. (c). 

1 1 . — There is nothing in 

Wlndlng-up Act to Justify the suggestion 
that In settling the list of contributories 
regard Is to be had only to those share- 
holders whose liability is subject to 
call. — Re NATioNisx Stadium, Ltd, 
(1024), 55 O. L. R.^99.— CAN. 

sk. Deceased shareholder.]— - 

Re Canadian (^oriUge & Manu- 
F 40 TURINO Oo. (1023)\ 54 O. L. B. 
486.— CAN. 

PART III. SECT. 36, SUB'«ECT. 10.— 
E. (a) ii. \ 

6296 il. .]— A miipiber of a 

00. in liquidation is liablb in inspect of 
unpaid calls, even though, as walnst 
the CO., the lealisarion of suol!!^ calls 
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may have become barred by limita- 
tion. — Re Dkhra Dun-Mushoorie 
ELB cnuo Tramway Co., Ltd., Re 
Panna Lal (1927), I. L. R. 50 All. 
476.— IND. 

6298 i. Rower of liquidator to 

make immediate call — For whole of 
unpaid balance on shares .] — Re Irma 
Co-operattvb Co., Ltd., Re Love 
fic Knudson, [19251 1 D. L. R. 27 ; 
[1924] 3 W. W. R. 860.— CAN. 


PART III. SECT. 86, SUB-SECT. 10.— 
F. 

P i, Withoui consent of general 

creditors — Or of Accountant of Court. ^ 
An English co. in compulsory liquida- 
tion owned heritable estate in Scot- 
land burdened with heredltablo 
ftocuritlea to an extent admitting of no 
reversion for Its general creditors. 
The liquidator having sold the property 
privately with the consent of the 
heritable creditors, the purohasers 
maintained that the sale w€ts Invalid 
without the oonourrouoe also of the 
general creditors & of the Accountant 
Of Ct., as required by Bkpey. Act, 
1913, B. Ill:— Held: Bkpoy. Act. 
1913, s. Ill, as incorporated into Cos. 
Act, 1929, by sect. 270 (1) (c) thereof, 
did not have the effect of derogating 
from the liquidator's powers under 
sect. 191 (2) (a) of 1929 Act. by Which 
sub-sect, he was entitled to carry 
through the sole without the oon- 
ourrence either of the general creditors 
or of the Accountant of Ct.-r-STYLK & 
Mantle, Ltd.'s Liquidator v. Prices 
Tailors, Ltd., [1934] S. C. 648.— 
SOOT. 
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suffered serious iujuries owing to the tramcar 
getting out of control, &, the tramway co. 
haring subsequently been ordered to be 
wound up, applt. lodged a proof, claiming 
damages for breach of contract to carry her 
safely on the journey as a paying passenger. 
The liquidator rejected the proof on the 
ground that within Bkpcy. Act, 1914 (c. 69), 
s. 30, & Cos. Act, 1929 (c. 23), s. 262, it was a 
claim for unliquidated damages “ arising 
otherwise than by reason of a contract,** in 
other words, that it was a claim based on 
tort : — Held : as the proof was based on con- 
tract it must be allowed, & there must be an 
inquiry as to the damages. — Re Great 
Orme Tramways Co. (1934), 50 T. L. B. 
460. 

6359. Add* Annotation : — Refd. Henry t;. Foster 
(Arthur), Henry v. Foster (.Joseph), Hunter 
V. Dewhurst (1931), 145 L. T. 226. 

6861. After this case add : — 

.j — Compare Fowler v. Commercial 

Timber Co., Ltd., No. 3491a, ante. 

6362. Add. Annotation : — Apld. Re Snow (W. R.) 
& Co. (1930), 74 Sol. Jo. 201. 

6368a. For salary for dismissal without 

notice.] — Where a clerk claimed to be paid 
out of the assets for services rendered, 
a year’s salary for dismissal without notice, 
contrary to agreement : — Held : he was 
entitled to the salary as claimed. — Re 
Madrid Bank, Ex p. Williams (1866), L. B 
2 Eq. 216 ; .35 L. J. Ch. 474 , 14 W, B. 706 ; 
snb norn. Re Madrid Bank, Ltd., Ex p. 
Holder, Ex p. Williams, 14 L. T. 456. 

Annolatiom : — Reid. Re Madrid Baok, Willdn^on’H Case 
(18(57), 15 W. 11. a31 ; Re GeoeroJ Exchange Bank, 
Preston’s Claim (1868), 10 L. T. 138. 

6384a. Proof by holder against drawer — Dissolution 
of drawer before maturity — Limitation of 
action.] — In Oct. 1915, in order to rehabili- 
tate Russian credit in London, an arrange- 
ment was made by the Bank of England, 
with the authority of the Treasury, under 
which approved Russian banks were to draw 
three months’ sterling bills <fe remit them 


through the Banque de I’Etat, Petrograd, to 
Ijondon for acceptance by certain banks As 
accepting houses, who agreed to renew the bills 
until one year after the termination of the 
War, the Banque de I’Etat undertaking to 
provide to meet the acceptancies on maturity. 
Imperial Russian Treasury Bills to the 
amount of the acceptances were to be lodged 
with the Bank of England as collateral 
security. No accepting house was to be 
liable for more than £100,000, unless other- 
wise agreed. In pursuance of this arrange- 
ment the Russio- Asiatic Bank in 1916 drew 
151 bills of exchange on twenty-one accept- 
ing houses maturing in Feb. & Mar. 1918, 
which were presented through Baring Bros. 
& Oo. as agents for the Banque de I’Etat & 
accepted by the banks & financial houses 
under a form of agreement with the Banque 
de I’Etat which carried out the above 
arrangement more completely ; A; authorised 
the issue by the Treasury of sterling Treasury 
Bills of the Imperial Russian Govt, to the 
amount of the acceptances to cover any 
default in payment on matmity. In .Tan. 
1918, shortly before maturity, all the accept- 
ances were assigned to the Bank of England 
in consideration of the issue of Exchequer 
bonds to the accepting houses to the amount 
thereof. Notice of the assignment was 
despatched by the Bank of England to the 
Russo-Asiatic Bank in Petrograd, but accord- 
ing to the evidence never reached its destina- 
tion in consequence of the Bolshevist revolu- 
tion in Russia. By a decree issued by the 
Soviet Govt, in Dec. 1917, all private banks 
in Russia were abolished & the whole of their 
assets transferred to a State btink. The 
Russo-Asiatic Bank^, whose head office was in 
Petrogj'ad, was one of the banks so abolished. 
Its London branch was opened in 1908 <te 
was ordered to be wound up by the ct. in 
1926, under 1929 Act, s. 338. The Bank of 
England, on behalf of the Crown, lodged a 
proof of debt in the liquidation for £752,500, 
proceeds of the above named bills. The 
liquidator rejected the proof of the Bank of 


PART III. SECT. 30, SUB-SECT. 11.— 
A. (c), 

6857 il. .1— In Oct. 1907, 

U., J., I., O., & H., five directors of 
G. & Co., Ltd., entered Into agreements 
under which they became employees of 
the CO., each receiving a salary & one- 
fifth of the net profits. The agree- 
ments wore to remain in force for ten 
years, unless terminated as therein 
provided. K., being unable to attend 
to the business of the co., entered into 
a new agreement dated June 14, 1911. 
whereby his prior , agreement was 
annulled, & it was agi^d that he & his 
Tiersonal represen tetlves should con- 
tinue to be paid one -fifth of the net 

S rofitB, BO long as he or they retained 
le share interest in the capital of the 
co,, which he then held, in one un- 
divided holding. The agreements with 
the other dlreotoi’s were not cancelled, 
but, by supplemental agreements, it 
was provided that if they gave up their 
employment with the oo. they also 
would continue to receive their 
respective one -fifth shares of the net 
profits, so long as their respective 
shares In the co. were retained in one* 
holding. H. died in 191 3 ; G. In 1914 ; 
R. bT 1919, In 1920 £3,000 was 
appropriated In resxMJct of directors’ 
shares of the net profits, payable 
under their agreements, & was placed 
to the credit of a directors’ remunera- 
tion account. This sum was subse- 


luently divided into five sums of 
‘COO placed to the credit of their 
espectlve deposit accounts with the 
(o. The 00 . had power under its arts, 
d assocn. to fix the remuneration of 
liroctors, & in pursuance of a resolu- 
,ion passed at the annual meeting of 
-he CO. on June 11, 1920, a sum of 
i 3,500 was placed at the disposal of the 
nanaging directors, then J. & 1., 
k two others, as a bonus for the year 
[919-20. Of this sura £1,300 was 
illotted to J. & 1. respectively. These 
irnmmts were not paid out. hut were 
•etalned by the co. &: placed to the 
jpodit of their deposit accounts in 
L 925. The oo. having become lu- 
K)lvont. went into voluntary liquidation, 
(c up to that time the five sums of 
£600 & the two sums of £1.300 had not 
;>een paid to the persons who claimed 
:hem : — Ufld: (1) the sums of £000 
)laJmed Ijy the personal representatives 
)f H., O., & R., were sums due to 
uembers of the co. in their character 
jf members by way of dividends, 
profits, or othorwlse, within Cos. Act. 
1908, 8. 123 (1) (vH), & accordingly the 
persons claiming these Sums weTe 
pot entitled to compete,, with the 
prdinary creditors of the co, in resfjoot 
^.hereof : (2) J. & L, having continued 
their employment with the co. ^ti 
if ter June 11, 1920, the sums of £000 
jloimod on their behalf were payable 
to them under thplr contracts of 
pmployment, & hot In their character 
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of members of the oo., & so did not coine 
within Cos. Act, 1908, s. 123 (1) (vil) ; 
(3) the sums of £1,300 due to I., ifc to 
the personal representatives of J.. 
were smiis given to them, not by 
agreement, but under the arts, of 
assocn., & so were not payable to them 
in tholr character of members within 
Cos. Act, 1908. 8. 123 (1) (vii).-~LV 
CiNNAMONP Park & Co.. liXi).. 11930] 
N. I. 47.— IR. 


»ART in. SECT. 36, SUB-SECT, 11. 

—A. (f). 

.] — The li(juidator of a 

!0. in voluntary liquidation earned on 
ho business on dcmiHcd i>remib<'H, 
raying rent. In Nor. lie ef'ascfi to 
sarry on business <S:, removed the eo. s 
roods, except fixtmvs. tlte T»r(M>ert> 
>f the liquidator, from ide mendsoh. 
)ut retained the keys until t he ; 

ng May, refusing payment , 

luring the period the liquidator was 
table out of the co.'s assets tor rent. 

liouidal.or’H liability for rout out 
►f the eo.’s assets is not dependent on 
to be measured by the degree to 
yhich the use of the dorais(-d premises 
,as been iirofitable to him or the co. 
aahllitv for rent of premises taken 
tito use by a liquidator continues until 
ho Jlquidator unambiguously deter- 
lines t-he case . — Re Flour oC GRAIN 
IxcHANGE, Ltd., Ex p. Rix, [19341 
. A. S. R. 386.— AUS, 
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England on several grounds, the most im- 
portant being that the claim, was barred by 
the Statutes of Limitation : — BeM : (1) the 
bills had been assigned to the ^ank of Eng- 
land with the authority ^ on behalf of the 
Crown, & had passed to the bank an equitable 
title to all the rights under the agreements 
made with the acceptors, including the right 
of action for breach of contract, if the bills 
were not paid at maturity ; (2) the obliga- 
tion being to pay in sterling in London at 
matmity the debt was located in England & 
not in Russia, &; therefore English law must 
be applied ; (3) the Russian Imperial 

Treasury bills were only a collateral security & 
being of no value at any material time were 
not a discharge of the debt ; (4) on the evi- 
dence of experts & documents, the Russo- 
Asiatic Bank ceased to have any corporate 
existence in Russia as the result of decrees of 
the Soviet Govt, made on or before Jan, 26, 
1018, a date before the bills matured, & as 
from that date there was no debtor who 
could be sued. The Statute of Limitations 
therefore was no defence to the application, 
^ the Bank of England was entitled to be 
admitted to prove for the debt in the winding 
up of the London branch of reap. bank. 
There being no evidence, however, that 
notice of the assignment had reached the 
drawers, the assignors must be joined in the 
application. — lie Russo- Asiatic Bank, Re 
Russian Bank for Foreign Trade, [1934] 
Ch. 720 ; 103 L. J. Oh. 336 ; 162 L. T. 142 t 
78 Sol. Jo. 647 ; [1934] B. &. 0. R. 71. 

6392. Add, Annotation : — Consd. Be Agricultural 
Wholesale Soc., [1929] 2 Ch. 261. 

6394a. .] — The society, under a loan 

^Dck trust deed, issued loan stock bearing 
interest at 7 per cent, with a quinquennial 
bonus of 2i per cent. Under the trust deed, 
entered into by the society with trustees for 
the stockholders, an amount equal to 7J per 
cent, on the par value of the stock was to be 
paid to the trustees, for apportionment to 
. Ihe interest & to a fund for the bonus. At 
the date of an order for the winding up of the 
society, most of the stockholders had received 
payment in full of interest at 7 per cent, on 
the amount of loan stock issued, up to & 
including a date seven months before the 
order. The trustees lodged with the 
liquidator a proof stated to be for cash 
advanced on loan ; & this summons asked 
(i) whether the proof should be rejected to 
the extent of interest proved for above 7J per 
cent, up to the date of the commencement 
of the winding up ; (ii) whether interest 
should be calculated, at 5 per cent., to the 
date of the order or to the commencement 
of the winding up ; & (iii) whether Bkpcy. 
Act, 1914 (c. 59), s. 06 (2) (6), had any 
application to proof or dividend in respect 
of the loan stock : — Held: (1) the amounts 
proved for by the trustees were to be com- 
puted onlj to the date of the commencement 
of the wmding up ; (2) Bkpcy. Act, 1914 
(c. 59), 8, 66, was not incorporated by 1908 
Act, s. 207, so as to apply in the wading 


j up ftn insolvent oo., & that the trustees* 
proof was therefore calculable at the rate of 
7J per ’Cent.— AamouLTUBAn WHOx:.asAr,ii! 
Society, [1929] 2 Oh. 261 ; 98 L. J. Oh. 396 i 
141 L. T. 661 ; 45 T. L. R. 467 ; [1929] 
B. & q. R. 64. ^ 

AnnotaHona : — As to (2) A.pld. Wells, [1929] 2 Oh. 2$9. 
!f.F. JRe Bosh, Upton (B.), Ltd. v, Maokintosh. fl9301 2 
Oh. 202 ; Be Parent Trust & Finance Oo., £1936] 1 All 
B. R. 841. 

6396a. Whether bankruptcy rules applicable.] 

— Be Agrtoultural wholesale Society, 
No. 6394a, ante, 

6399a. Adoption of balance sheet Including 
directors* lees — Whether acknowledgment 
within Statute of Limitations.] — Be Coliseum 
(Barrow), Ltd., No. 3126a, ante, 

6400. Add, Annotation : — Consd. Be Nautilus Steam 
Shipping Co., Ex p, Gibbs & Oo,, Ltd., [1936] 
Ch. 17. 

6403. Add, Annotation : — Consd. Be Fenton, Ex p, 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. 

6407. Add, Annotation : — Generally, Held. Be 
Vocalion (Foreign), Ltd. (1932), 48 T. L. R. 
626. 

6409. Add. Annotation : — Consd. Be Pitchford, 
[1924] 2 Ch. 260. 

6409a. Rule limiting rate of Interest.] — Be 

Agricultural Wholesale Society, No. 
6394a, ante. 

6409b. Rule relating to copyright or interest In 
copyright vested In bankrupt.] — A book was 
published by Oo. No. 1 under an ordinary 
royalty agreement. Thereafter Oo. No. 1, 
with the consent of the author, granted to 
Oo. No. 2 the exclusive right of publishing 
a cheap edition subject to the payment of a 
royalty to Oo. No. 1, & Co, No. 1 agreed with 
the author to pay to him a half share of such 
royalty. Oo. No. 1 went into voluntary 
liquidation, the liquidator contended that 
the author was not entitled to payment in 
full of a half share of the royalty received 
or to be received from Co. No. 2, but must 
prove in the liquidation for the value of his 
contract : — Held : the author was entitled 
to payment in full of the half share of royalty 
received or to be received by the liquidator 
from Oo. No. 2. — Hbnham v. Alston 
Rivers, Ltd. (1916), Maogillivray, Copyright 
Oases (1911-16) 330. 

Annotation : — Distd. Re Health Promotion, Ltd., [1932] 1 
Ch. 65. 

6409c. .]— Bkpcy. Act, 1914 (c. 59), s. 60, 

does not apply in the winding up of an 
insolvent co. 

Two authors entered into agreements with 
a publishing co. for the exclusive right to 
print dc ptmlish certain books written by 
them. The copyright in some of the booki 
was to go to the co., in others, to remain to 
the authors ; & royalties were payable to 
the authors as in the agreements provided. 
The CO. went into voluntary Hquidation, & 
the liquidator sold its assets, includmg copies 
of the books ; & it was agreed by a later 


PART m. SECT. 36, SUB-SECT. 11.— 
B. (a). 

sd. Bight of creditor wider Bank- 
ruptcy Act, 1927, «, 69.]- — A aheireholder 

In a bkpt. co. has not the _ ‘ 1 ', 

by sect. 69 of Bkpoy. Act, R.^,a., I927, 


to a creditor. — Ricjkbri) & PowBix v, 
Weber Weber. [1934] 1 W, W. R. 

sf. E:ffect of Supreme Cmri Act, 
1878, 8. 6 (1).3 — The provisions of 
sects. 92, 93 Of Federal Bkpcy. Act, 
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I, are not imported into the winding 

up of a OO. under the provisions of 
Cos. Act, 1892, by the language of 
sect. 6 (1 ) of Supreme Ot. AotilS? 8 . — Be 
Milunoen's, jlAd., £19343 S. A. S, B. 
72. — ^AlIS. 



a.|ppeem«at between him & tbe purchaser that 
nothing in the agreement should prejudice 
the purchaser’s right to sell them. 'The co. 
became insolvent. On a summons to deter- 
mine whether, where the copyright or some 
interest in it was vested in the oo. at the date 
of the resolution to wind up, the sale was 
subject to Bkpcy. Act, 1914 (c. 59), s. 00, 
^ whether, where the copyright was not then 
vested in the co., the consent of the authors 
was necessary to the sale : — Held : Bkpcy^. 
Act, 1914 (c. 69), s. 60, is not incorporated m 
Oos. Act, 1929 (c. 23), s. 262, & therefore 
did not apply to the rights of the authors. — 
Be Hbjalth Promotion, Ltd., [1932] 1 Oh. 
65 ; 101 L. J. Oh. 68 ; 146 L. T. 211 ; [1931] 
B. & 0. R. 97. 

6414. Add, Annotations : — ^Refd, Re Katherine et 
cie, Ltd., [1932] 1 Ch. 70 ; James Smith A; 
Sons (Norwood), Ltd, v, Goodman, [1936] 
Ch. 216. 

6421. Add. Annotation : — Consd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. 

6427. Add, Annotation : — Retd. Be City Life 
Assce. (1925), 42 T. L. B. 46. 

6428. Add. Annotation : — Retd. Be Bailey, Duchess 
Moll, Ltd. V. BaUey (1932), 76 Sol. Jo. 560. 

6431. Add. Annotation : — Retd. Be Bailey, Duchess 
MUl, Ltd. V. Bailey (1932), 76 Sol. Jo. 660. 

6436a. — In a common law action by a oo. 

in liquidation against a shareholder for a 
call made before the liquidation, deft, has 
no right of set-off in respect of sums alleged 
to be due to him from the co. — Alliance 
Film Corpn., Ltd. v. Knoles (1927), 43 
T. L. R. 678. 

6442. Add, Annotation: — As to (1) Retd. Telsen 
Electric Co. v. Eastick A Sons, [1930] 3 
All E. R. 260. 

6442a. .] — Applt., the managing director of 

a co. wmeh was insolvent, recovered judgment 
against the co. for repayment of money lent 
by him to tbe co. Shortly afterwards, the 
provisional liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, paid to applt. the amount for 
which he had recovered judgment. A; in Apr. 
1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt. ’a 
non-compliance with that order, a bkpcy. 
notice was served upon him, A a receiving 
order made against him, the registrar 
refusing to allow applt. to set off against the 


X — CSompaaies. 0a«BB 8*®^! 

amount he had been so ordered to 
to the liquidator the sum for which he 
recovered judgment against the co. I’^Hetd * 
the indebtedness of applt. having beeh 
incurred under an order made after the date 
of the winding up, there were at that date 
no mutual debits capable of set-off ; the 
payment by the liquidator being void as 
a fraudulent preference, applt. had not 
any valid or effectual right of set-off in respect 
of the sum he had been ordered to repay 
to the liquidator, A his only right was to 
prove in the winding up ^th the other 
creditors.-—^ A Debtor (82 of 1926), [1927] 
1 Oh. 410 ; 136 L. T. 349 ; sub nom. Be 
Mumpord, Debtor v. Petitioning Creditor, 
Ex p. Official Receiver, 90 L. J. Oh. 75 ; 
[1926] B. A O. R. 165, D. 0. 

6442b. No set-off against sums paid in fraudulent 
preference.] — The co. being wound up had 
had business relations with two other cos. 
Within three months of tli(3 commencement 
of the winding up. the co. now in liquidation 
owed money to the other two cos. A the latter 
also owed money to the former. The co. 
in liquidation paid its debts to the other cos. 
without any claim of set-off in respect of the 
debts owing by them. These payments were 
admittedly a fraudulent preference, but the 
cos. claimed to set off the debts paid by them 
during the same period against the claim (>f 
the llqtiidator for repayment of the sums 
paid : — Held : no set-off having been asserted 
or made, the liquidator was entitled to repay- 
ment in full. — Re Fowler (B. P.), Ltd., 
[1937] 3 All E. R. 781. 

6444. Add. Annotations : — FoUd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. Retd. 
Be City life Assce. (1925), 42 T. L. R. 45. 

6445. Add. Annotations : — ^Apld. Re A Debtor, 
[1927] 1 Ch. 410. Held. Be Fenton (No. 2), 
Ex p. Fenton Textile Assocn., Ltd., [1932] 
1 Ch. 178. 

6440. Add. Annotations :--As to (1) Refd. Re Fenton, 
Ex p. Fenton Textile Assocn. (1930), 99 L. J. 
Oh, 358. As to (2) Refd, Be City Life Assce., 
[1926] Ch. 191 ; Telsen Electric Oo. v, 
Eastick A Sons. [1936] 3 All E. R. 260. 

6447. Add. Annotations: — As to (2) Apld. Be 
City Life Assce., [1926] Oh. 191. Retd. Be 
National Benefit Assce., [1924] 2 Ch. 339. 
Generally y Refd, Be Fenton, Ex j). Fenton 
Textile Assocn. (1930), 99 L, J. Ch. 3.58. 

6448. Add. Annotations : — Consd. Be City Equit- 
able Fire Insurance Co. (2), [1930] 2 Ch. 
293. Refd. Re Fenton, Ex p. Fenton Textile 
Assocn. (1930), 99 L. J. Ch. 358. 


PART HI. SECT. 86, SUB-SECT. 11.— 
0. (a). 

6428 1. .] — Sharebolders are not 

entitled to set off against tbetr liability 
for Immediate payment of the amounts 
unpaid on their shares any dividends 
ovdng to them . — Be Ibma Oo-ofbra- 
Trvs Oo., Lti>„ Be Lov» A Knudson, 
11925) 1 D. L. R. 27 ; [1924) 3 W. W. R. 
850.--CAN. 

o. Add “ revad. 16 8. O. R. 456. 

0 i, Claim to indemndtv in respect 

of shares held as A F. 

were joint managers of ^ M. Bank, 
A, While so acting, a number of stocks, 
shai^. A other securities, A amoiuirst 
others. £40,000 A £60^00 

New Three Per Cent. Stock, were 


transferred Into their names, as trustees 
for the bank. There was also assigned 
to them by certain customers of the 
hank 801 shares In the bank Itself, 
ae security for moneys duo, or to 
become due, from them to the bank ; 
& these shares were, at the date of the 
liquidation, standing in the names of 
D. Sc F. During the years’ 1R83 & 
1884 the £40,000 Consols, & £60,000 
New Three Per Cent. Stock, were trans- 
ferred to the Bank ^of Ireland, ajS 
security for advances to tho M. Baniv 
on an account entitle in the name 
of the Governor & Oo. of the Bank of 
Ireland, In collateral account with 
D. & F., both of the M. Ba^. Phe 
Jd. Bank stopped payment ^ J'By, 

1885v A^was border 

absconded, & on Oct. 1, 1885, an orae 
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was made that the estate SindcvcM of 
D. & F. In the £40,000 ComoU if 
£60,000 New Tbroo Per (>nt . j^tocic 
should vest in B. & t4io 1 quh ^ 

1^0 of D. & tho 

The liquiclutors placed D. on the Ust 
nf f'ontributorieH in rospoefc of tho oOl 
sha^ & made a call thereon ; & they 
nCrroiniired D. to join with them 
Iti rcalisini? tho stock. D. claimed to 
be inderanifled against tho calls out of 
those stocks : —Held : aa aghast 

creditors, D. had no su^ rljmt of 

Ind0maii,y.— Rc Munster Bank, Lto. 
(DnxoN'B Claim) (1886), 17 L. R. Ir. 
kl.— IB. 
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6455*. - — JMnt ^Mr^ierlAtp il^^ttMior 
member ol fl^e up ^ a co« 

ihe liquidator scnigbt to iset <oif agaiBst a debt 
due by the co. to a creditor a debt alleged 
to be due to the co. by a partnership nrm 
of which the creditor was a member: — 
B^ld: the aUeged debt of the partnership 
firm being a Jomt dc not a joint & several 
debt* it could not be set off against the sepa- 
rate debt due by the co. to the partner.— 
Me Pbnkington A; Owen, Ltd., [10251 Ch. 
826 ; 95 L. J. Oh. 98 ; 134 L. T. 66 ; 41 
T. L. K. 657 ; 69 Sol. Jo. 759; [1926] B. A 
O. R. 39, C. A. 

6456. Add, Annotcdion : — Retd. JRe Clemmons 
Aluminium (1024), 94 L. J. K. B. 487. 

6457a. Lump sum compensation payable to work- 
man—“ Rights capable of being transferred."*] 

— ^An injured workman received weekly pay- 
ments of compensation from his employer, 
who was a limited co. insured with a mutual 
indemnity co., until the date of commence- 
ment of winding it up. The indemnity co. 
was only liable under its contract of insurance 
to indemnify the employer for six weeks after 
it commenced to be wound up, & accordingly 
only paid compensation to the workman for 
a further six weeks, when its liability to the 
employer under the contract ceased. The 
workman took out a summons in the winding- 


up of the bo. datmtug ^ 

to all other debts for the lurhp sum for 
which, at the auumenoement of the wiudiug- 
up his .weekly payments could have been 
r^eemed to the extent to which Ihe lia- 
bility of the insurers to the workman was less 
than the liability of the co. to the workman. 
He claimed that that was the combined effect 
of, sect. 264 of CJos. Act, 1929 (c. 23), A sect. 7 
of Workmen’s Compensation Act, 1925 (c. 84). 
The contract between the indemnity co. A 
the employer, was such as was mentioned in 
sect. 7 of 1925 Act, though the rights of the 
employers capable of being transferred to A 
vested in the appct. were in fact less than his 
rights against his employers, in other words, 
' his employer was not fuUy insured. Sect. 264 
of Cos. Act, 1929 (c. 23), provides for com- 
pensation to be paid in priority, unless there 
is a contract with insurers under which by 
virtue of sect. 7 of 1925 Act there are rights 
capable of being transferred to the work- 
man : — Held : in view of the fact that there 
were “ rights capable of being transferred ” 
within sect. 264 (1) {d) of Cos. Act, 1929 
(c. 23), such sect, gave no priority right in 
the winding-up. 

Summons dismissed . — Be Whitehaven 
Colliery Co., Ltd. (1936), 28 B. W. C. C. 1. 

6^60, Add, Citations L. T. 1; [1923] 

B. A 0. R. 114; affg, S. 0. suh nom. 


PART III. SECT. 36 SUB-SECT. 11.-— 
D. (a). 

f i. .]_In the distribution 

of the assets of a bkpt. co. (consisting 
of personal property, insuitlcient to 
pay in full all cltilms now in question), 
which CO, had carried on business in 
Toronto, Ontario, the following 
claimants were, for reasons stated 
below, held entitled to payment accord- 
ing to the following order of priority : 
0 ) the Treasurer of the Province of 
Ontario (for tax under Corpns. Tax 
Act, R. 8. O., 1927); (2) the City of 
Toronto (for business tax imposed 
under Assessment Act,B. S. 0., 1927), 
& the Toronto Electric Comrs. (for 
supply of electrical energy rmder 
Public Utilities Act, R. S. O., 1927) ; 
(3) the landlord ; (4) the custodian & 
th(3 trustee (for costs, fees & expenses) ; 
(^) the Workmen’s Compensation 
Board (for indebtedness under the 
Workmen’s Compensation Act, K. S. O., 
1927, c. 179); (C) the Minister of 

National Revenue (for sales tax im- 
posed under the Special War Revenue 
Act, R. 8, C., 1927, c. 

General Firerroofing Co. of Can- 
ada. Ltd., [1937] S. C. R. 150; 2 

D. L. R, 30.-— CAN. 

h i. — — JRerd .] — A landlord of a 
eo. In liquidation has a preferential 
claim to payment up to three months’ 
-rent, where there are goods on the 

S remises to that value at the date of 
quldation.- — SnuivKs & McKenzie 
Ptt., Ltd., [1926] V. L. R. 563 ; 48 
A. L. T. 99 ; [1926] Argus L. R. 442.— 
AUS. 

h ii. P. He Carpenter Hales & 
Co., Ltd. {1926), 26 8. R. N. S. W. 
420 ; 43 N. 8. W, W. N. 116.— AUS. 

sk. Insolvency Act, 192^— Whether 
applicable.] — In the winding up of an 
insolvent co., sect. 207 of Cos. Act, 
1928, does not apply the rules as to 
priority of debts contained in the 
Insolvency Act, 1928 . — Be EuTROpe 
(W. H.j & Sons Ptt., Ltd., [19323 
V. L. R. 124 ; Argos L. R. 161.— 
AUS. 

PART in. SECT. 86, SUB-SECT. 11.— 
D, (b). 

■in. Price of wheat suppHeA ttnder 


State wheat scheme.] — The Minister 
charged with the adnilnlstration of 
Wheat Marketing Acts sold a quantity 
of wheat to a oo. which before payment 
went into liquidation : — Held : the 
debt being a Crown debt, the Minister 
was entitled to priority of payment in 
the administration of the assets of the 
co. In the winding up of a co. the 
Crown is not bound by the provisions 
of Cos. Act, 1893, & its amend- 
ments. — Tte OcKEBBT & Co., Ltd. 
(1922), 25 W. A. L. R. 26,— AUS. 

sn. Price, of cool from State coal mine.] 
— The Victorian Railways Comrs. 
supplied coal from the Victorian State 
Coal Mine to a co. which subsequently 
went Into vohmtary liquidation. The 
Comrs. lodged a proof of debt with the 
liquidator in respect of the price of the 
coal, but, after having received two 
dividends, they claimed priority over 
the other cr^itors on the groimd 
that the amount due was a debt due 
to the Crown : — Held : the debt was 
one due to the Crown, & was entitled 
to priority over the other debts of the 
CO., Cos. Act, 1928, ss. 186, 208, not 
affecting Crown debts. — Re Oriental 
Holdinor Pty., 11931] V. L. R. 279 ; 
Argus L. R. 266.— AUS. 

80. DeM due to public Board. ] — Meat 
Industry Act, 1913, No. 69 (N. 8. W.), 
established a Board to adinlnl«»tep the 
Act. The Governor had power to 
veto certain of Its actions. The Boord 
had wide powers, which It exorcised 
at its discretion ; any power of inter- 
ference which a Minister of the Crown 
possessed was not such os to make the 
acts of administration his acts. Money 
received by the Board was not paid 
into the general funds of the State, 
bnt to its own fund ; — Held .• a debt 
due to the Board was not a debt due 
to the Crown. — Meteopolttan Meat 
iNDvaTRY Board v. Sheep y, [1927] 
A. C. 899; 137 L. T. 782; 43 T. L. R. 
701, P. a— AUS, 

8p« Conlrihwtiona under Unemplny^ 
ment Insurance Acts,] — *A co, was being 
wound up by the ct. under the pro- 
visions of the Companies (Consolida- 
tion) Act, 1908, &, in answer to the 
adrertisement tor olaizns against the 
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CO., the liquidator received from the 
Department of Industry & Commerce 
a claim in respect of impaid oontjpibu- 
tions under the Unemployment In- 
surance Acts in respect of workmen 
employed by the co. Portion of the 
amount was claimed as a preferential 
payment under Unemployment In- 
suiance Act, 1920, s. 26 (1), In respect 
of contributions payable by the co. 
during the four months before the 
oommencement of the winding up as 
specified In that sect., & the oolance 
was claimed as a State debt to rank 
next after the preferential debts & In 
mioiity to the ordinary creditors : — 
Belrl : the claim of the Department 
other than such portion as was payable 
under sect. 2B (1), was not payable In 
priority to the claims of the general 
creditors of the co.- — Re A. & B. TaXts, 
Ltd., (19313 I. R. 87.— IR. 


sq. Bamaffes for breach of contract. } — 
Held : the Crown, in the right of the 
Dominion Govt., had priority, in 
respect of its claim for imliquidated 
damages for breach by the ship- 
building co. of a contract for the build - 
Ing of ships, over the claims of a city 
oorpn. & electric comrs. for taxes & 
the price of power supplied. — Toronto 
(City) & Toronto Electric Comrs. 
V. Wade, [19311 4 D. L. R. 928 ; O. R. 
470 ; affd., [1982] 3 D. L. R. 609 ; 
O. R. 600.— CAN. 


»t. Extent of priority .] — Creditors 
whose claims have arisen subsequently 
to the liquidation & have been projjerly 
incurred by the liquidator in the course 
of the winding up have priority over 
the claims of the creditors which arose 
before the liquidation, except claims 
by the Oown of equal or higher degree, 
& except the claims of the execution 
creditor to the amount of the value 
of his security. Debts due to the 
Postmaster-General, the Deputy 
Federal Comr. of Taxation, & the 
State Comr. of Taxation are entitled 
to priority over the claims of unsecured 
creditors of equal degree, but are 
postponed to the debts of secured 
creditors, & to the extent of their 
security Millikoen*8, Ltd., 

(19343 S. A. 8. R. 72.— AUS 



Wl&to X,) Ic Gb* 

4nnolaiiiww ; — Ref4. jR^ Winget, Bum 
Winget, [1024] 1 Ch. 650 ; Be Oockell, 
e^. A<-a., [1931] 1 Oil. 880. 

6402« Add. AnnotaUona : — Reid, Be Winget, Bum 
V. Winget, [1924] 1 Oh. 660 ; A.-G. v. Jackson 
(1932), 48 T. h. R. 2.61. 

Rates paid by dlreetor^Preferential ‘ 
rights of director.]— jBe LAHPiiXroH Ibon Orb 
Oo,, No. 3106a, anie, ^ 

6466. Add. Annotation ; — Retd, A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 

6467. Add. Annotation : — Retd. Be Clemmons 
Aluminium (1924), 94 L. J. K. B. 487. 

6472a. No exclusive employment — Or • 

fixed hours.] — A nglo- Austrian Confection- 
ary Oo., Lto., Bartlett v . The Company 
(1912), Y. S. C. P. 

6477a. .] — Be General Radio Co.. 

Ltd., First Co-operative Investment 
Trust. Ltd. v . The Co., [1929] W. N. 172. 

6500. Add. Annotation : — Refd. Be Houlder, [1929] 

1 Ch. 205. 

6506. Add. Annotation : — Apld. Be Agricultural 
Wholesale Soc., [1929] 2 Ch. 261. 

6513a. From rejection of proof.] — claim 

was made against a co. in liquidation for 
damages. The liquidator issued a summons 
to have it determined whether the claims 
should be allowed &; the judge made an order 
for an inquiry inl-o the amount of damage 
sustained <fc that the claimant be permitted 
to prove for the sum so ascertained. The 
damages were so ascertained by the registrar 
& a proof carried in. Tlie liquidator rejected 
the proof on the ground that a shareholder, 
while retaining his shares, cannot claim 
damages in respect of any loss in respect of 
his shares : — Held : this objection was too 
late. It should have been taken on the 
hearing of the summons or on appeal there- 
from. — Be Aynek Syndicate, Ltd., [1930] 

1 All E. R, 400. 


VtoL 

6617a, Right to consider set-off,}— *A 
when examining a proof of debt 
to its adhesion or rejection, is ^ 
to examine a set-off to such proof, if it # 
matter of account, in order to arrive at 
amount, if any, for which the proof ia to Iw 
^owed.— Re National Whole Meal Bbbai^ 
& Biscuit Co., [1892] 2 Ch. 467 ; 67 L. T, 
293 ; 40 W. R. 691 ; 36 Sol. Jo. i 

6533a. On footing that company insolvents 

Company found solvent— Right to prove lor 
balance.] — A compulsory order having been 
made for the winding up of a co. on the 
ground of its being just & equitable to make 
such an order, the costs or the co. of the 
petition were taxed & paid out of the assets 
on the basis that it was insolvent. The co. 
was ultimately found to be solvent, &; the 
solr. claimed to prove in the liquidation 
for the balance of his bill of costs, being solr. 

client costs incurred upon the instructions 
of the co. tSc its directors in opposing the 
petition. The liquidator rejected the proof 
on the ground that the amount claimed repre- 
sented costs ah'eady taxed off the bill, the 
registrar upheld his decision on the ground 
that there was no right of proof for any costs 
beyond the taxed costs of the petition under 
r. 192 of the Winding-up Rules, 1929 : — 
Held : the solr. was entitled to prove for any 
unpaid balance of costs due to him from the 
co., there being nothing to the contrary 
contained or implied in r. 192, which was 
concerned with the priorities of different sets 
“of costs incurred in winding up. There being 
sufficient to pay all creditors in full, the co.’s 
solr. was entitled to be paid lus costs os 
between solr. & client, &; the liquidator was 
ordered to admit the proof, subject to taxa- 
tion if he so desired. — Re 0. B. & M. (Tailors), 
Ltd., [19321 1 Ch. 17 ; 101 L. J. Oh. 6 ; 146 
L. T. 118 ; [1031] B. & 0. R. 69 ; 75 ^iol. Jo. 797. 

6549a. Costs of summons by debenture- 

holders.] — ^The directors of a co. registered 
under 1862 Act, being empowered by their 
articles to borrow on debenture bonds any 
sums necessary for the business of the co., 


PART III. SECT. 36, SUB-SECT. ll.~ 
D. (c), 

Bt. Municipal taxes iSb taxes due to 
Public Utilities Commission — Payable 
before Crown claims.}— Re Inter- 
national Metal Works, Ltd., Ex p. 
R., [1925J I D. L. R. 309 ; 6 C. R. B. 
376.— CAN. 


PART III. SECT. 36. SUB-SECT. 11.— 
D. (d), 

a 1. .] — IJeld : a director of the 

CO., the secretary, a floor-manager & 
host, an entertainer & the members of 
a band of musicians did not come 
within the definition of “ dork or 
servant in s. 208 (1) (c) of Cos. Act, 
1915, & were therefore not entitled 
under the section to preferential claims 
for salary or waxes . — Re Esplanade 
Theatre Ltd. (In Liqoidation) 
(1929). V. L. R. 237 ; Arxus L. R. 
198.— AUS. 


946) l. Meaning of “ going 

into Zi^wtofimi.”]-~'Bkpcy. Is a “ going 
into liquidation ** within sect. 100 
(1) (6) of Cos. Act. R. 8. O., 1927.— 
Davki’' V. Gibson, [1930] 3 D. L. R. 
606; 65 0. L. R. ^9 : 11 C. B. R. 
341 ; affg., [1930] 2 D. L. R. 139 ; 64 
O. L. R. 627 ; 11 C. B. R.* 138.— CAN. 


ft. Effect of Bankruptcy Act, s. 
48 (4).]— The above sect, does not 
restrict the amount of the debt tor 


wliich an ofiioer, director or sharehoJder 
of a oo., which has made an authorised 
assignment, may In the first instance 
prove, & postpone the right to prove 
for the balance until all other creditors 
have been paid In full, but while allow- 
ing him to prove lor the full amount of 
his claim, it merely restricts the 
amount of payment or satisfaction In 
the aggregate which he may receive 
on account of his claim as proven until 
claims of other creditors have been 
satisfied. — Re Caloaby Furniture 
Store. Ltd. & Hioos, [19241 2 D. L. R. 
308 ; [1924] 1 W, W, li. 1137 ; 4 

C. B. R. 638.— CAN. 

PART III. SECT. 86. SUB-SECT. 11.— 
E. (a). 

8V. Not bondholders under un- 
registered trust mortgage.) — Re Beaver 
Truck Co. (Ont.). [19263 1 D. L. 11. 71. 
—CAN. 

iw. Bojidholders — Notwithstanding 
abandonment of lien against purchaser 
of assets.) — Re St. John River Log 
Driving Oo. (N. B.). [10271 3 D. L. R. 
800.— CAN. 

PART HI. SECT. 36, SUB-SECT. 11.— 
E. (b). 

6490 i. Whether proof for total mm 
due at time of claim — Where securities 
revised before claim.) — Where a secured 
creditor realises on his securities lum- 
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self without sending in a claim to the 
liquidator or valuing his securities, ho 
is debarred from ranking on the estate 
for any deficiency, & must be regarded 
as standing outside the liquidation 
proooedings. — M cFarland v . London 

6 Lancashire Guarantee & Accident 
Co. (Can,), [19271 3 D. L. K. 67.— 
GAN. 

sy. Whether interest on balance after 
security exhausted can be added.] — In 
the liquidation proceedings of an 
insolvent co. a secured creditor affctir 
having exhausted his security cannot 
in proving as regards the balance of his 
debt unsatisfied include inUjrest after 
the date of the winding up (»rder.— 
OpPENUElMER V. MoOLA (1929), 1. h. li. 

7 Ran. 514.— IND. 


ART III. SECT. 36, SUB-SECT. 12.— 
B. (d). 

6628 i. Pirn on fund recovered by his 
'crtio ns— Costs incurred before, unndmy 
^^j, und not under control of et>urt.\— 
petition for a cliargiiig order was 
‘csented by a law agent who had 
covered a fund for a company 
gistoriid in England. Tlie ct. granted 
e order, notwithstanding the volun- 
ry of the company 8: 

e payment over (d the fimd to the 
uidator in England. — l^llUP v. 
(1911), 48 8c. L. R. 947,— 



% 

Cases 6649a— 6579(u English and Empibb Diobst SuppLEMSara 


in Dec. 1866, issued twenty debentures of 
£100 each, all in the same form, by which 
they pledged the pj^op^rty belon^ng to 
us for the time being during the subsistence 
of the debenture, with all the buildings & 
stock on, <&; connected with, our said property, 
& all the receipts So revenues to arise there- 
from ” ; So declared that the entire debenture 
loan So interest should be a first charge on 
“ our undertaking So property So receipts So 
revenues aforesaid.** The business of the 
CO. was to buy So sell land, to build, buy. So 
sell houses, to furnish houses for hotels, So 
to capy on the business of hotel keepers. A 
winding-up order having been m^e, the 
liquidator proceeded to sell certain freehold & 
leasehold estate belonging to the co. ; but 
the purchaser refused to complete unless 
the debenture-holders were satisfied. The 
debenture-holders thereimon took out a 
summons in Chambers : — Held : after making 
all just allowances to the liquidator in realising 
the fund, the debenture-holders, applying 
by way of summons in the matter of the 
winding up, were entitled to their costs, as 
well as to their principal & interest, out of the 
fund, in priority to oU other charges- — He 
Mabine Mansions Co. (1867), L. R. 4 Eq. 
601 ; 37 L. J. Ch. 113 ; 17 L. T. 60. 

Annotation : — FoUd. Re Oriental Hotels Co.. Perry v. 

Oriental Hotels Co. (1871), h. R. 12 Eq. 126. 

6556a. Payment of dividend to creditors of private 
company — Surplus assets handed over to con- 
tributories — Validity.] — Ditoham v, Miixeb, 
No. 6959b, ante. 

6558a. Deduction of sur-tax from shares of mem- 
bers.] — private co. to which Finance Act, 
1922 (c. 17), s. 21, applied, having gone into 
voluntary liquidation, there was a large 
surplus for distribution amongst the holders 
of preference & ordinary shares. The Special 
Comrs. of Income Tax having given a direction 
under ‘that sect, that the surplus must be 
deemed to be the undistributed income of the 
members for the purposes of sur-tax, assessed 
the CO. to sur-tax for the previous financial 
year, So apportioned the tax among the 
members in accordance with their holdings, 
some being liable to pay stir-tax, & others not 
so liable. Notices of the charge were served 
upon the members liable, but none of them 
elected to pay the tax within the prescribed 
period of twenty-eight days, & notice having 
then been served upon the co., the liquidator 
paid the tax so assessed : — Held : in dis- 
tributing the balance of the surplus among 
the members the liquidator, having regard 
to Finance Act, 1922 (c. 17), Sched. I., 
para. 8, must bring into accoimt the sur-tax 
so paid against the amounts receivable by 
the members in respect of their incomes from 
their holdings of preference So ordinary shares 


in the co. — -i^e Drew (Aiexandsib) So Sons, 
Ltd., [1086] Ch. 93 ; 104 L. J. Oh. 78 j 162 
L. T. 281 ; 61 T. L. R. 113 ; 78 Sol. Jo. 876 ; 
[1934^5] B. & O. R. 230. 

6663. Add. Annotation : — ^ApW. Sugden v. Urban 
Fire Insurance Oo. (1980), 76 Sol* Jo. 60. 

6566. Add. Annotations : — Refd. Biddulph So Dis- 
trict Agricultural Soc. v. Agricultui^ Whole- 
sale SoQ. (1026), 06 L. J. C5i. 576; Be Wfits 
So Somerset Farmers (1028), 08 L. J. Oh. 17. 

6567. Add. Annotations : — As to (2) Oonsd. Col- 
laroy Oo. v. GifiEard, [1028] Oh. 144. FoM. Re 
John Dry Steam Tugs, Ltd., [1932] 1 Oh. 694. 

6569a. IVhat are.] — A limited co.*s memo- 

randum of assocn. provided that the 
preference shareholders should be entitled 
* * in a winding up to such a share of the 
surplus assets as shall provide for the holders 
of preference shares an amount per share equal 
to one-half of the amount per share provided 
for the holders of ordin^y shares, but so 
that the total sum so provided for the holders 
of the preference shares shall not exceed five 
shillmgs per share, the preference share- 
holders bemg entitled to no further participa- 
tion in the profits or assets ** : — Held : the 
expression “ surplus assets ** meant what was 
left after the payment of debts So the repay- 
ment of the whole of the preference So 
ordinary capital. — Be Ditnstabie Portland 
Cement Oo., Ltd. (1032), 48 T. L. R. 223 ; 
76 Sol. Jo. 96. 

6576. Add. Annotation : — Consd. Be Vooalion 
(Foreign), Ltd. (1932), 48 T. L. E. 625. 

6678. Add. Annotation : — Consd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. B. 526. 

6579. Add. Annotation : — Consd. Be Vocalion 
(Foreign), Ltd. (1932), 48 T. L. B. 625. 

8579a. .]~1929 Act, s. 177, by 

which no action or proceeding shall be con- 
tinued or begun without the ct.*s leave against 
a co. after the making of a winding-up 
order against, or the appointment of a pro- 
visional liquidator of, the co., does not 
apply to proceedings abroad. But proceed- 
ings abro^ by a person or corpn. within the 
ct.*s jurisdiction can be restrained by the 
ct., in the exercise of its equitable jurisdiction 
in personam, if that person has been properly 
served, within the jurisdiction, with the ct.*s 
order restraining the proceedings. Where, 
however, a foreign co. registered in a foreign 
country So also in England, or other foreign 
creditor within the ct.*s jurisdiction, has 
given credit to an English co. registered So 
fading in the foreign coimtry, knowing the 
English co. to have attachable assets there, 
the ct. will not exercise its equitable juris- 
diction in personam to restrain proceedings 
abroad, since it would not be just or equit- 


PART III. SECT. 86, SUB-SECT. 12. — C. assets of the oo, has been made prior 

t*. Judgmmt credUor — Right to to the presentation of the petition for 

<nterc«l.}L-On the Uqnidatlon of a winding up, are entitled to bo paid 

00 . Judgment creditors who obtained their ohdms in priority to petitioner’s 

their Judgments after the commence* ^ liquidator’s costs & the Hquldator’s 

meut of the liq^datlon as well as those remuneration, notwithstanding that 

who obtained ^eir Judgments prior no sale has been effected prior to the 

thereto held alike enrit^ to Interest presentation of the peUtlon.— Ec 

out of any surplus remaining after Whtterock Quarbies, Ltd., [1988] 

payment of all the principal debts. — !• R* 363. — IR. 

Re Colonial AsstmAKOS Oo. (Man.), 

[1928] 8 W. W. R. 703.— CAN. PART IIL SECT. 86, SUB-SECT. 12.— 

sb. Seizure before wimditw up — 

ZMorifi/.]— In the winding up of a oo. m 1. — — Re Smxbtons, Ltd. (In 
judgment creditors of the co., In re- Liquidation), £19281 N. Z. L. R. 190. 
speot of whose debts a seizure of the — N.Z. 


PART in. SECT. 36, SUB-SECT. 18 .— 
A. 

P j, igale by mortgaqeeB in 

poBBcaaicn.] — A oo. being In liquidation, 
the mtgees. went into possession prior 
to the issue of the wtndlng*up order. 
The liquidator sought to restrain the 
mtgees. from selling without the 
sanction of the ct., on the ground that 
such sale would be a ** proceeding 
against the oo,*’ -HeW ; the mtgees. 
were proceeding rightfully^ — Be BRmsH 
OOLUKBIA Tib & Oo, 

14 B. 0. R. 81 J 9 W. L. R. 495, 
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able to restrain them on the ground either 
that the forei^ co. or creditor is within the 
ot.’s jurisdiction or that the foreign co. or 
creditor can be served with proceedings in 
England* If the ^Er^lish co* is wound up 
by the ct., & its forei^ branch is wound up 
by the foreign ct., the foreign co. or other 
creditor is free to prove the debt in the foreign 
country &, subject to the lex fori^ to bring 
an action there . — Re Vooauon (Foreign), 
Ltd., [1932] 2 Ch. 196 ; 102 L. J. Oh. 42 ; 
148 L. T. 169 ; 48 T. L. R, 626 ; [1933] 
B. & O. R. 1. 

0581. Add, Citation :—ajfd,, [1867] W. N. 178, L. JJ. 

6591. Add, AnnoicUion : — Retd. Re Keystone 
Knitting Mills Trade Mk., [1929] 1 Ch. 92. 

6610. Add, AnnoicUion : — Consd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 626. 

6616. Add, Annotation : — ^Refd. Re Winterbottom 
(Leeds), Ltd., [1937] 2 All E. R. 232. 

6619. Add, Annotation: — As to (1) Held. Re 
Winterbottom (I^eeds), Ltd., [1937] 2 All 
E. li. 232. 

6624a. Delivery to liquidator — 1929 Act, 

s. 269 — Charge for costs of execution — What 
costs included.] — The costs of the execution 
referred to in Cos. Act, 1929, s. 269 (1), are 
limited to the sheriff’s costs & do not include 
the judgment creditors’ costs of issuing & 
serving the writ on the sheriff. — Re Woods 
(Bristol), Ltd., [1931] 2 Oh, 320 ; 100 L. J. 
Oh. 336 ; 146 L. T. 444 ; 47 T. L. R. 464 ; 
76 Sol. Jo. 458 ; [1931] B. & 0. R. 17. 

6627. After this case add: — See, now, 1929 Act, 
8. 268. 

6649. After this case add : — 

.] — See, now, 1929 Act, s. 268. 

6663. Add, Annotations : — Retd. Re South Rhondda 
Colliery Oo. (1898), Ltd, (1928), 72 Sol. Jo. 463; 
Gerard v. Worth of Paris, Ltd., [1936] 2 
All E. R. 905. 

6669. Add, Annotation: — Retd. Re Beni-Falkai 
Mining Oo., [1934] Oh. 406. 

6717a. .] — The High Ot. has jurisdiction to 

transfer winding-up proceedings from the 
High Ct. to any ct. which has jurisdiction 


V(rt. X. — Companies. Casas 


to Wind up cos., & can transfer prodeedis^^r 
m the winding up of a co. with a cjsapiml ' 
exceeding £10,000 to a county ct. having , 
winding-up jurisdiction. — Re VhrkoN 
Heaton Co., Ltd., [1936] Oh. 289 106 
L. J. Oh. 115 ; 154 L. T. 374 ; 52 T. L. R. 
150 ; 80 Sol, Jo. 33 ; [1934~5] B. & 0. R. 306. 

6718. Add. Annotaliori Dlstd. Re Vernon Heaton 
Co., [1936] Ch. 289. 

6727. Add, Annotation : — Retd. Re Yagerphone, 
Ltd., [1935] Ch. 392. ^ 


6727a. -.]™The joint liquidators in 

the voluntary winding up of a co. recovered 
a sum of money alleged to have been paid to 
a creditor by the co. by way of fraudulent 
preference. A debenture holder took out 
a summons in the liquidation for an order 
that the money recovered from the creditor 
should be paid to the receiver of the property 
charged by the debenture: — Held: the 
money did not become part of the general 
assets of the co., but was a sum of money 
received by the liquidators & impressed in 
their hands with a trust for those creditors 
among whom the assets of the co. were dis-' 
tributable . — Re Yageb-phone, Ltd., [1936] 
Oh. 392 ; 104 L. J. Ch. 156; 162 L. T. 
656 ; 51 T. L. R. 226 ; 79 Sol. Jo. 102 ; 
[1934-5] B. & C. R. 240. 

6781- After this case add : — 


^y-^See, now, 1929 Act. s. 265 (2). 

6731a. Necessity for dishonesty.] — Re Patrick & 
Lyon, Ltd., No. 3353b, ante, 

6740. Add, Annotation : — Retd. Re Lloyd’s Fur- 
niture Palace, Evans v, Lloyd’s Furniture 
Palace, [1926] Oh. 853. 

6741. Add, Annotations: — Consd. Re A Debtor, 
[1927] 1 Ch. 410. Expld. Re Fowler (B. P.), 
Ltd., [1937] 3 All E. R. 781. 

6745. Add, Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch, 615. 

6746. Add, Annotation : — Consd. Re Fenton, Ex p, 
Fenton Textile Assocn. (1930), 99 L. J . Ch. 358. 

Payment to principal creditor — To relieve 
surety.]— Where a payment has been made 
to a principal creditor with the intent to 
prefer a guarantor of the debt, Bkpcy. Act, 


PART HI. SECT. 36, SUB-SECT, 18.— 
C. (a). 

sgr. Action for neoliffence .] — Whore It 
is allfHired that throtujrh the Degligont 
handling of an asset of a oo. a tort 
was committed after the maklngr of a 
wlndlng-up order, the claim of the 
injured party for damages does not 
fall within the language of sect. 136 
of Wlndlng-up Act ; &, therefore, 

leave should be grants under sect. 21 
of said Aot to ooxhmenoe an action 
against the oo. if suoh action is not 
barred by a statutory limitation. 
Where such an action has been begun 
without leave before the expiration of 
the time prescribed by statute for 
bringing such an action, a mmc pro 
tunc order ^vlng leave to bring the 
action should not be granted after 
said period has expired . — Be Q, B. 
Wood, Ltd., Spivak v. Lex, [1932] 3 
W, W. B. 625 ; 40 Man. L. R. 613.— 
CAN. 

PART III. SECT. 36. SUB^SEOT. 13.— 
C. (b) U. 

«k* AMion against insurtmee com- 
panu — By iaiivred third party, ^ — ^In an 
action for dama^ for personal 
injuries through being run dote by a 
car, pursuer obtained a deo)^ in 
absence against the owner of the car Sl 


on his failing to make payment, used 
arrestments In the hands of the insur- 
anoe co. with whom defender was 
insm^d against third party rlslss & 
brought an action of forthcoming. 
While this action was pending the 
insurance co., which hod its registered 
oflaoe In Englaud & a place of business 
In Scotland, was ordered to bo wound 
up : — Held : in view of Oos. Aot, 1 929, 
sects. 177 & 380, the action couJd not 
proceed without the leave of the ot. 
which had pronoimoed the winding-up 
order, & action sisted until leave of 
the English ot. should be obtained. — 
Mabtin t>. Port of Manchester 
INSCB. CJo.. [19341 S. C. 143.— SOOT. 

PART m. SECT. 36, SUB-SECT. 18.— 
D. (a). 

n. Add ** revsd, 23 A. B- 426.*' 

PART III. SECT. 36. SUB-SECT. 13.~ 
D. (o). ^ ^ 

sb. Writ filed after winding-up order. ] 
---Held : not to constitute a lien, even 
for costs, against the property of a 
in liquidation.— Be hKrrqn Cor.- 
D. JLi. it. 


part III, SECT. SUB-SECT. 16.— 
0741 i. Debt due to direetora—Bei^off 
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against amount unpaid on shares ,] — 
Miohell V, Booth (1928), S. A. S. R. 
367.— AUS. 


■d. General ruU .] — In order to 
establish a fraudulent preference it 
must be clear that the substantial & 
dominant view of debtor was to give 
a preference, & it is not sufficient that 
the creditor was in fact pit^ferrcd. — 
Re New Zealand ELKonticAi. ap- 
pliance & Engineering Co., Ltd , 
[1927] N. Z- L. B. 16.— N.Z. 


sf. Deposit of lea^e — T'o pr event 
rreAiitor cashing post-dated cheque. 
IVithiu the period of throe riionihw 
?rior to the bkpcy. of a a leaHC waM 
iepoeitod with a creditor of the 
vay of Becurity -.V to prevent the 
Wditor from cashing a post-dated 
ihociue which he field from tlie co. 

Helk ' as tJie purpose of the payinoiit 
vas to henoflt debUir & to save him 
rom creditors' prossurc. th^ was no 
‘randiilont preference. — Re Drogheda 
r DiBTUirf Co-oym^ Bociety, 
jTD. (1924), OS i. L. 1. 42.— IR. 

Loan of stock by directors to com- 
ortgage of stock — Assignment 
of redemption io directors,} — 

Booth, [1927] 8. A. S, B. 

76.— AUS. 



Cases 6746a— 6766b. English and Empibe Digest Supplement. 


1914: (c. 69), 8. 44, enables the liquidator in a 
compulsory winding up to recover payment 
from the person actually preferred. 

A private co., of which a father & son were 
the only directors & shareholders, was 
ordered to be wound up, & within the pre- 
ceding three months the son paid a sum of 
£1,503 odd into the co.’s bank to reduce an 
overdraft of the co. to secure which his father 
had given a guarantee. The liquidator 
claimed repayment of the sum being 
a fraudulent preference within 1908 Act, 
s. 210, &, a preliminary objection being 
raised that in any event no order for 
repayment could be made : — Held : the 
motive of the son in making the payment 
being to keep the business going, there was 
no fraudulent preference, & the summons 
must be dismissed. — Re Stanley (G.) & Co. 
[1925] Oh. 148; 94 L. J. Oh. 187; 133 
L. T. 37 ; 69 Sol. Jo. 36 ; [1925] B. & O. R. 1. 

Annotation : — CoDsd. He Lyons, Ex p. Barclays Bank, Ltd. 

V. Trustee (1934). 152 L. T. 201. 

6746b. Withdrawal of opposition — To motion for 
extension of time for registration of charge.] 

— The debtor co. of which applt. became the 
liquidator, deposited with resp. Trust title 
deeds of certain property to secure a sum 
of money owing by it to the Trust, agreeing 
to execute any necessary deed in respect of 
the property charged. The Trust did not 
register the charge within the prescribed time, 
& ten months afterwards applied to the 
Chancery Div. under 1929 Act, sect. 85, for 
an extension of the time for registration on 
the ground of inadvertence. The co., at the 
time of that application, was unable to pay 
its debts, & counsel were briefed on behalf 
of the co. to opjjose the application for 
extension of time, but before the hearing of 
the application the instmctions to oppose 
were withdrawn, an order was made for an 
extension of the time, & the charge was 
registered. An order for the compulsory 
winding up of the co, was made shortly 
afterwards, & the liquidator issued a sum- 
mons in the winding up claiming that the 
withdrawal of the opposition of the co. was 
the suffering by it of a judicial proceeding 
with a view of giving a creditor a preference, 
& therefore must be deemed fraudulent & 
void as against the liquidator, having regard 
to the provisions in Bkpcy. Act, 1914 (c. 69), 
s. 44, & 1929 Act, sect. 265. W., who gave 

instructions for the withdrawal of the 
opposition by the co., was a director of the 
CO. & managing director of the Trust : — 
Held : the onus was on the liquidator to 
satisfy the ct. that the dominant intention 
of the co. in withdrawing its opposition to the 
application for an extension of time was to 
prefer reaps. &, there being no dii*ect evidence 


of such an intention, an intent to prefer could 
not be inferred. — Peat (Sib William Henry) 

V. Gresham Trust, Ltd., [1934] A. C. 252 ; 
151 L. T. 63 ; 50 T. L. R. 345 ; suh nom. 
Re M. I. G. Trust, Ltd., 103 L. J, Ch. 173 ; 
[1934] B. & C. R. 33, H. L. 

Annotcdion : — ^Coxksd. Re Lyons, Ex p. Barclays Bank, Ltd. 

V. Trustee (1934). 152 L. T. 201. 

6756a. Order made without jurisdiction.] — By the 
rules of a mutual marine insurance assocn., 
which was not registered under the Com- 
panies Act, it was provided that all persons 
who effected an insurance with the assocn. 
should be members. No ship was to be 
insured for more than three-fourths of its 
value, the person insuring paid a deposit of 
255. per cent, on the amount of the insurance, 
& in case of the total loss of a vessel, the 
members were to pay the loser the amount 
for which he had insured it rateably, accord- 
ing to the amounts assured to them respec- 
tively. The assocn. consisted of more than 
twenty members. A vessel insured by R. 
was lost, & the amount of the loss was referred 
to arbitration. R. assigned his claim to his 
bankers, who obtained judgment in R.’s 
name on the award, &, not obtaining pay- 
ment, presented a petition to wind up the 
assocn., the petition stating that the assocn. 
consisted of more than seven members, but 
not stating that it consisted of more than 
twenty. The petition was served at the 
abandoned office of the assocn. which had 
ceased to carry on business, & the proper ad- 
vertisements were issued. On May 28, 1880, 
a winding-up order was made, no one appear- 
ing to oppose. In Nov. 1881, another 
member of the assocn. heard, for the first 
time, of the winding-up order, & within a 
week applied for leave to appeal against it : — 
Held : the order having been made by a 
superior ct. having jurisdiction in winding 
up, & having authority to decide as to its own 
competency, must, if the assocn. was one 
which ought not to be wound up, be treated 
merely as an erroneous order, <& not as an 
order void for want of jurisdiction, & that 
the proper manner of getting rid of it was by 
appeal. — Re Padstow Total Loss & Col- 
lision Assurance Assocn. (1882), 20 Ch. D. 
137 ; 51 L. J. Ch. 344 ; 45 L. T. 774 ; 30 

W. R. 326, C. A. 

Annotation : — CoiiBd. Re Bowling & Welby’8 Contract, 

[1895] 1 Ck. C63. 

6756b. Order of county court.] — This ct. will not 
entertain appeals from county ct. orders, 
unless the order appealed against has been 
completed & an office copy is produced for 
our inspection (Eve, J.). — Re Parkbs Gar- 
age (Swadlincoit:), Ltd., [1929] 1 Ch. 139 ; 
98 L. J. Ch. 9 ; 140 L. T. 174 ; 46 T. L. R. 
11 ; [1928] B. & C. R. 144, D. C. 


PART in. SECT. 36, SUB-SECT. 17. 

ik. Order of province,] — To enforce 
on order of tlie ot. of another province 
made under Winding-up Act the regis- 
trar should, on production thereof, 
enter It without direction as an order 
of the Supreme Ct. of British Columbia 
& proceed upon it as an ordinary 
record of that ot . — 'Re Homs: Bank 
or Canada Sc Windino-Up Act, 
[1925] 1 D. L. R. 734 ; 34 B. O. R. 
^21.'— CAN. 

PART III, SECT. 36. SUB-SEOT. 18.— C. 
t. Add “ revad. 14 8. C. R. 624." 

•i. Order diamissing teinding-up peti" 


Hon.] — Re Canada National Fir 
Insurance Co., [1931] 1 D. L. R. 761. 

*CAN. 

sm. Order placing name on Hat of 
ooifUribnt-ories.] — A judjge of the Supreme 
Ct. of Canada has jurisdiction to grant 
leave of appeal to this ct., under 
sect, 108 of Wliiding-Up Act, froin a 
judgment ordering that the name of a 
l)ersou should bo put on the list of 
contributories, its effect being to ^ 
liis liability at an amount over $2,000, 
although such judgment does not con- 
demn him to pay immediately a doiinite 
sum of money . — Re Joyce Dress 
Corpn., Ltd-, Horowitz v. Qreen- 
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BERG, [1934] S. C. R. 212 ; 3 D. L. R. 
10O.~~CAN. 

sp. Order refusing security for costs — 
Application by liquidator.] — ^An order 
refusing security for costs on applica- 
tion by a liquidator is not appealable. — 
Re Soldo WAY Mills Co. , Re Solloway , 
[193U] 3 D. L. R. 504 ; O. R. 416.— 
CAN. 


•ART III. SECT. 86. SUB-SECT. 18.— 
D. (a). 

e I, S. P. Re Dominion SHu*BaiiiD- 
STG & Repair Co., tl826) 8 

). L. R. 274 ; 59 O. L. R. 69.— CAN, 



V(d. X—Compaoies. Cam 6775—4874. 


6775, Add^ AnnoUtiiom Oomish Mutual 

Asece. v. I. B* Oam3»., A. 0, 281 ; 

Gi*eeiiberg v. Coop^t^, {1026] Ch. 667; 
Thoman v, KvauS) Jonas v, 3outh-W^ 
Lancashii^e <3oal* Owners* Assocn. (1926), 135 
L. X, 673. 

] — Be OONSOLIDATIDD SOITJCH 
Minbs Bejbp, Ltd., fl909] 1 Oh. 491 ; 
7B L. J. Oh. 326 ; 100 L. T, 319 ; 16 Mans. 
81, 0. A. 

Moaon to vaUxIato deH^onturs.] — 

Park Ward Co.. Ltd., No. 618eb. ante. 

6830. After this ca.se add : — 

--- — On property.]-— iS'ee, now, 1929 Act, 
s. 296. 

6857 . Add, Annotation r — Consd. Be Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 

6S57a. .] — A voluntary liquidator of a co. is 

not a trustee within Trustee Act, 1926 
(c. 19), s. 6$ (17), <te is not entitled to the 
indemnity j^ven to trustees by sect. 30 (1). — 
Be Windsor Steam Coal Co. (1901), Ltd., 
1-1928] Oh. 609 ; 97 L. J. Oh. 238 ; 72 Sol. Jo. 
335 ; 1 1928] B. & 0. R. 36 ; affd, on other 
grounds, [1929] 1 Oh. 151, 0. A. 

Anrmiation Eeld. Re Home & Colonial Influranoe Co., 
[ 1930 ] 1 Ch, 102 . 

6858a. When Investigating proof.]— Home 

6c Colonial Insurance Co., Ltd., No. 
6S58b, post, 

68581). Whether liable for negligence — ^On wrongful 
admission of proof.] — The H. Co. entered 
into an agreement for reinsuring marine risks 
with the !-<. Co. Later, it was voluntarily 
wound up, & H., the liquidator, agreed the 
1^. Co. *8 claim for a large sum, & paid divi- 
dends in respect of the claim. Following the 
practice of the co., B., notwithstanding the 
provisions of liitamp Act, 1891 (o, 39), & 
Marine Insurance Act, 1903 (c, 41), treated 


the agreement & the claim under it as valid. 
After the dissolution of the H. Co. he was 
advised that he should have disallowed the 
clai^, & the dissolution was annulled, but an 
action to recover the money was dismissed, 
as no mistake of fact by B, was proved. On 
a misfeasance summons by a creditor of the 
CO. t— JTcfd ; (1 ) a liquidator in the voluntary 
winding up of a limited eo. is not, apart 
from negligence, liable for wrongly admitting 
a. claim by an alleged creditor; (2) the 
liquidator did not, in the circumstances, 
fulfil his duty of investigating the claim of the 
L. Co., 6c was therefore liable as for mis- 
feasance under Cos. Act, 1908, s. 216, for 
admitting the claim of the L. Co. since it 
was in fact an invalid one ; (3) the Arts, of a 
limited co. cannot amount to a contract 
between the co. & its liquidator, 6c he could 
not therefore rely on an Art. absolving 
officers of the co. from liability except for 
fraud ; (4) the position of a liquidator 

examining a proof for admission or rejection 
in a winding-up is the same as that of a 
trustee in bkpcy. ; (6) in fixing the amount 
which a person liable for misfeasance under 
Cos. Act, 1908, s. 216, should be ordered to 
pay or contribute to the assets of the com- 
pany, the ct. has a discretion* 6c, in the 
special circumstances, the liquidator should 
be ordered to contribute, by way of com- 
pensation, only such a sum as would enable 
all creditors to be paid in full with interest at 
5 per cent. — He Home 6c Colonial Insitr- 
ANCE Co., Ltd,, [1930] 1 Ch. 102 ; nub nom. 
Be Home 6c Colonial Inhurance Co., 
May V, Barham, 99 L. J. Ch. 113 ; 142 L. T. 
207 ; [1929] B. 6c 0. R. 85. 

8874. Add, Annotations : — Consd. Chibbett v, 
Robinson (1924), 132 L. T. 26; Mudd v, 
Collins (1925), 133 L. T. 186. Dlstd. Reed v. 
Seymour (1927), 11 Tax Cas. 625 ; Henry v. 


PART ni. SECT, ae, sub-sect, is.— 
H. 

4p. Of direrims appealinu agairiHi 
order,] — The diroctors of a oo. that was 
ordered to be wound tip under Cos. 
Art retained in their hands oertaln 
moneys belonging to the oo. & spent 
them on an appeal filed by the co. 
against the order of the winding up. 
The appeal was unsuccessful & there 
was no order of appellate ot., allowing 
the coats of the co.*s advocates oat of 
the estate : — Held t the official liquida- 
tor could, under the directions of the 
ot., allow the expenditure, if incurred 
honAjid&f & up t)Q a reasonable extent. — 
Mooia/A V, Official Liquidator 
(1928), I. L. R. 7 Ran. 34.— IND. 


PART III. SECT. 86, SUB-SECT. 19.— 
1. 

so. Of creditor— Obtaining chargino 
i/rder,] — Re Saskatchewan Co-opbra* 
TiTK Elevator OO., Davidson v. 
Swanson (Sask.), (19281 2 W, W. R. 
2fiG.— CAN. 


ap« Amount — AppUcedion of K, B, 
rule 951.1 — Althou^ a petition for the 
wlndlng-up of a co. under Wlnding- 
np Act, R. S. C.f 1927, is dismlBSed, itis 
a proceeding under said Act, Sc K. B, 
fule 951, which limits certain costs to 
I860 Sc dlfiburaements, does not « 

thetoto . — Re Canadian National 

Insubancje Co. & Bbownstonb, [1931] 
1 W. W. H. 768 ; 2 D. L. R. 876 ,* 39 
Midi. L. R. 639 J 12 V, R. 838.— 
CAN. 


(iOTij a'WTvr. e; 


M^V 

588. — *CAN* 


J.S. 


PART III. SECT. 36. SUB-SBOT. 20. 

m 1. On powers of liquidator — 

Power to complete formal act after 
dissolution of compete/ — Kribh- 
NASWAMI NaIDU V. ANDI CBtETO (1927), 
I. L, R, 61 Mad- 881.— IND. 

q i. Orounda for granting or 

ref^j^ng.] — Re Albebni Pacific 
Lumber Co., Thomas v, Lawson (B. C.), 
(19271 3 D. L. R. 1120; {1927] 2 
W. W. R. 662.— CAN. 

PART ni. SECT. 37. SUB-9f5CT. 3.— B. 

4 i. Sudtdency of resolution .] — 

An extraoriiluary resolution for the 
winding up of a co„ that It cannot by 
reason of the pas^ng 8c enforcement 
of PiDhibltlon Act continue its busi- 
ness ** is not the equivalent of the 
exti*aordiuary resolution, Authorised 
by Cos. Act, R. 8. B. C., 1911 (o. 39), 
8. 226 (3), as it stood prior to Nov. 
1917, to the efloot that the oo. cannot 
by reason of Its llabilltlCB continue its 
business. — Duncan & Gray, Ltd. v. 
Silver Situno Brewicrv, (19261 4 
D^. R. 724 ; 119251 3 W. W. R. 675.— 

d ii. Resolution providing for 

liquidator to act \mder supervision of 
directors^ — Betd : highly objertion- 
able. — PARAStnmAM Dattaram Sham- 
Dasani v, Tata Industrial Bank, 
Ltd. (1928), 65 L. R. Ind. App. 274.— 
INB. 


tor, deft, disooverod that the 

was not legally a liquidator : — 

the doctrine of estoppel was not applic- 
able.— D uncan 6c Gray, Ltd. v. 
Silver Spring Brkwebt. (10251 4 
I). L. R. 724 : [1925] 3 W. W. R, 675.— 
CAN. 

sp. JAability for negligence — Sale of 
assets.]— An unsecured creditor of a 
limited 00 ., which had gone into 
voluntary liquidation & had been die- 
solved, sued the sole liquidator, in 
negligence, alleging, os a breach of 
duty to pltf., that the assets had been 
greatly in . excess of the amounts 
secured thereon, & that tiie liquidator 
had sold the equity of redemption of 
the oo. in those assets at a price for 
below its real valtie : — lidd : 
had no right of action in negligeuoe. — 
Franklin (Thomak) & Sons. Ltd. ?\ 
Cameron (1936), 36 S. R, N. s. w. 
28C ; 53 N. S. W. W. N. 36. AUS. 

PART HI. SECT. 37, SUB-SECT. 4.- ~ C. 

Q i, Whether in oum name .] — A 

receiver, as such, is Jiot entitied i-o 
briny an aefion iu his owt) oaine, since 
no property is vested in hini. A 
liquidator of a eo. in rolmi ap (i(iiiida~ 
tion is not, as such, entitled to bring 
an action in ids own name , i)nt must do 
fio In the name of the co.— B olton & 
Downs Butldino co., Ltd, v. Dau- 
UNO Downs BuumiNo Society, [1935} 


PART HI. SECT. 37, SUB-SECT. 4.— B. 

Bm. Pa^etit to person purporting to 
he UquiMor.f^bcre, after payment 
niftds to one p^urportlag to be a Uqniaa- 
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PART III. SECT. 87, SUB-SBOT. 4.— D. 

sp. Increase by court,] — ^Wher© the 
remuneration of a li^dator la a 
volant^ winding up nos been fixed 
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Foster (Arthur), Henry v. Foster (Joseph) 
(1931), 115 L. T. 225. Expld. & Distd, Ship- 
way V, Skidmore (1932), 16 Tax Oas. 748 
Held. Seymour v, Reed, [1927] A. C. 554 
Benyon v. Thorpe (1928), 97 L. J. K. B. 705 
Dewhurst v. Hunter (1932), 146 L. T. 510 ; 
Stedeford r. Beloe, [1931] 2 K. B. 010. 

6875. Add* Annotation : — Consd. Craven- Ellis v* 
Canons, Ltd., [1936] 2 All E. R. 1060. 

6875a. Profit costs — Solicitor co-liquidator.] — 

One of two liquidators in the voluntary 
winding up of a limited co. was a solr., who 
acted on behalf of the other liquidator & 
himself in certain proceedings. The pro- 
ceedings resulted in a compromise by which, 
inter alia^ the liquidators’ costs were to be 
paid. On taxation of the costs it was objected 
that as the solr. was one of the liquidators 
he could not charge any profit costs for the 
work done bj’’ him in the proceedings. The 
liquidators contended that profit costs should 
be allowed on the principle that where one 
of two trustees acts on behalf of himself & 
his co-trustee in litigious proceedings he is 
entitled to charge his profit costs. The 
registrar held that that principle did not 
apply to one of two joint liquidators, on the 
ground that it was excluded by the Cos. 
(Winding-up) Rules, 1929, r. 158 : — Held : 
(1) the Cos, (Winding-up) Rules, 1929, r. 158, 
prohibits any arrangement for any remunera- 
tion beyond the remuneration to which a 
liquidator is entitled under 1929 Act, or the 
Cos. (Winding-up) Rules, 1929 ; (2) there 

must have been some ari*angement made 
between the two liquidators, whereby the 
solr. had become entitled to some i*emunera“ 
tion beyond that to which he was entitled 
under the Act or rules, & the solr. was 
therefore prohibited from receiving profit 
costs whilst acting as solr. for himself & his 
co-liquidator. — Re , Gertzenstbin, Ltd., 
[1987] Ch. 115 ; [1936] 3 All E. R. 341 ; 155 
L. T. 573 ; 53 T. L, R. 89 ; 80 Sol. Jo. 933 ; 
[1936-7] B. & C. R. 146. 

6878a. Review — ^Voluntary winding-up superseded 
by compulsory order.] — Wliero a members’ 
voluntary liquidation of a co. is superseded 
by compulsory liquidation, the ct. is em- 
powered by r. 192 (1) of Cos. (Winding-up) 
Rules, 1929, to review the amount of re- 
muneration fixed by the members of the co., 
during the voluntary liquidation, as payable 
to the voluntary liquidator. — Re Mortimers 
(London), Ltd., [1937] Ch. 289 ; [1937] 2 
All E. R. 304 ; 106 L. J. Ch. 164 ; 157 L. T. 
544 ; 53 T. L. R. 493 ; 81 Sol. Jo. 295 ; 
[1936-7] B. & C. R. 131. 

6880a. Costs of opposing petition for compulsory 
winding up — Disallowed on taxation. — 

Allowed to voluntary liquidator.] — ^A co. 

passed a resolution for volimtary winding up 
Five days later a petition was presented oy a 
creditor for a compulsory order, & a month 
later the usual compulsory order with the 
usual order as to costs was made. The 


voluntary liquidator appeared on the petition 
in opposition to it. On the taxation of costs 
the registarar disallowed certain items of costs 
incurred by the liquidator after the i*esolution 
but before the petition was heard, including 
the costs of consultations by the liquidator & 
of obtaining coimsel’s opinion. The solr. to 
the liquidator then brought in a fui*ther bill 
of costs, including items disallowed on the 
previous taxation, but allowable on a taxation 
between solr. & client ; — Held : these costs, 
which were costs incurred by the liquidator 
in opposing a compulsory order, were properly 
allowed, in the discretion of the ct. — Re 
Adler (William) & Co., Ltd., [1935] Ch. 
138 ; 104 L. J. Ch. 58 ; 152 L. T. 251 ; 78 
Sol. Jo. 898 ; [1934] B. & C. R. 150, C. A. 

6895. Add. Annotation : — Apld. Re Home 
Colonial Insce. (1929), 45 T. L. R. 658. 

6904a. By receiver — Liability of re- 

ceiver.] — T homas r. Todd, No. iOTOa, avte. 

6922a. Premiums paid to company — In 

respect of ultra vires extension of objects.] — 
A joint stock co. was formed under a deed 
describing its business as life assurance. 
Resolutions of extraordinary general meet- 
ings were regularly passed A confirmed for 
extending the business to mju'ine insurance. 
The marine business was mentioned in the 
annual returns to the registry office. & 
referred to in reports circulars, <Sr on one 
occasion a report on the marine business was 
sent out with the dividend warrants. A deed 
extending the purposes of the co. to sea risks 
was executed by some only of the share- 
holders ; but it/ did not appear that any 
shareholder had objected to the marine 
business being caiTied on. About one a 
half years after the commencement of the 
marine business the co. was wound up : — 
Held: (1) there was no such acquiescence 
by the shareholders as to entitle the holders 
of marine policies to prove in respect of 
them ; (2) the premiums paid might be 

proved against the co. — Re Phcenix I^ife 
Assurance Co., Burges & Stock’s Case 
(1862), 2 John. & H. 441 ; 31 L. J. Ch. 749 ; 
7 L. T. 191 ; 9 .Tur. N. S. 15 ; 10 W. R. 816 ; 
70 E. R. 1131. 

Annotation: — Consd. Sinclair v. Brougham, fl9l4] A. C. 

398. 

6924a. Claim by manager for loss of salary.] — 

Re Snow (W. R.) & Co., Ltd. (1930), 74 
Sol. Jo. 201. 

6934. Add. Annotation : — Refd. Re City Equitable 
Fire Insce. Co., [1930] 2 Ch. 293. 

6936. Add. Citations 130 L. T. I ; [1923] 

B. C, R. 114 ; affg. S. 0. sub nom. Re 
Webb (H. J.) <fc Co. (Smithfieli>, London) 
Ltd., [1922] 2 Ch. 369. 

Add. Annotations: — Refd. Re Winget, Burn 
V. Winget, [1924] 1 Ch. 550; Re CockeU, 
Jackson v. A.-G., [1931] 1 Ch. 389, C. A. 

6936a. Deduction of Income tax from payment 

of Interest by company on mortgage.] — A 


by a general meeting the ct. has power 
to increase that remuneration in a 
proper case . — He Brighton MoTOits 
P^Y., Ltd., (1032) V. L. R. 241 ; Argus 
L. R. 181.— AUS. 

PART III. SECT. 37, SUB-SECT. 8, 
6936 i. PrefermiicU debts — Crown 
debt9 .} — A oo., which Jbad given a 
mtge. to the Crown tinder Fruit 


Preserving Industry Act, 1913, which 
mtge. was transferred to the State 
Advances Account, went into voluntary 
liquidation : — Reid .* the Crown debt 
had priority. — TAsaiAN Prutt Paoring 
Absoox., Ltd. v. R., [19271 N. Z. h. JX. 
518.— N.Z, 

6986 il. .1— C. A. S. E., 

Ltd., a CO. incorporated in South 
Australia, went into voluntary liquida- 
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tion In South Australia. The co. owed 
debts (inter alia) to the Department of 
Agriculture & the Kailways Comr. in 
South Australia : — BcUi : in the wind- 
ing-up, those debts took priority os 
owing to the Crown. The co. also 
owed debts to the Railways Oomrs. of 
Now South Wales & Queensland : — 
Held : in the winding-up, these debts 
were due to the Govte. of the two 
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CO. having mortgaged all its property & 6950a* Postponed to income tax on profits 

assets, subsequently passed a resolution for made by liquidator.] — co. incorporated in 

voluntary winding up. Between the date of 1907 owned Sd worked mines & transport 

the mtge. & the commencement of the wind- facilities in Algeria under concessions from 

ing up the CO. made no profits, but paid three the French Govt. In Dec. 1925, the ct. 

several sums by way of interest on the mtge. sanctioned a scheme for the transfer to two 

less income tax. The co. never paid or French cos. of the whole of the co.’s under- 


accounted for such deductions of tax to the 
Inland Revenue Oomrs. : — Held : inasmuch 
as such deductions could not be said to 
answer the description of a tax assessed ” 
on the CO. within 1908 Act, s. 209 (1), the 
Crown could not be treated as having any 
preferential rights over other creditors in 
respect of it, & there was nothing in the 
language of the sub-sect, giving any priority 
to the debt. — Ue Land PaoPEnLBK, Ltd., 
[19271 1 Oh. 120 ; 95 L. J. Oh. 616 ; 136 L. T. 
48 j 42 T. L. R. 702 ; 70 Sol. Jo. 836; 11 
Tax Oas, 46; [1926] B. & 0. R. 127, O. A. 

60S6b. Rates— Payment by director— Pre- 

ferential rights of director.] — Be Lamplugh 
Iron Ore Co., No. 3105a, ante, 

6943. Add. Annotation : — Apld. James Smit.h ^ & 
Sons (Norwood), Ltd. v. Goodman, [1936] 
Oh. 216. 

6944a. .] — In Sept. 1925, certain premise.s 

were demised under two leases to a co., & 
each of the leases contained a personal 
covenant on thfi part of the co. as tenants, 
to pay the rent during the currency of the 
lease. In Jan, 1033, notice was given by 
the co, to determine the leases, with the 
rcs\ilb that they would ciome to an end at 
Michaelmas, 1938. In Jan. 1933, the premises 
were assigned to another tenant. In Apr. 
1933, the CO. went into voluntary liquidation 
& the liquidator distributed its assets without 
making provision for future rent due under 
the leases. In an action brought by the 
lessors against the liquidator for a declaration 
that, in distributing the assets without mak- 
ing provision for the liabilities of the co. 
under the two leases, h(; had acted wrongfuUy 
& negligently & in breach of his duly as 
liquidator, & for damages : — Held : the 
liability was one which ought to have been 
admitted to proof by the liquidator under 
1929 Act, s. 261, & he had committed a 
breach of his statutory duty under sect. 274 
of the Act to pay or provide for the liabilities 
of the co., in Hot taking sleps to have the 
value of tlie cont/ingent liability ascertained, 
& he was liable in damages to pltfs. — James 
Smith & Sons (Norwood), Ltd. v. Goodman, 
[1936] Oh. 210 ; 105 L. J. Oh. 70 ; 154 L. T. 
113; [1934--5] B. & C. K. 283, C. A. 

6947. Add. Annotation : — Consd. James Smith ^ 
Sons (Norwood), Ltd. Goodman, [193GJ 
Oh. 216. 


taking & assets, except cash &: assets sufficient 
to repay the co.*s preference share capital, & 
a resolution for voluntary liquidation was 
passed. The co.’s manager was appointed 
liquidator at a salary of £1,000 a year & 
its creditors were told that the liquidation 
was purely formal & they would be paid in 
full. The assets excepted from the under- 
takings to be acquired by the French cos. 
were not enough to repay the whole of the 
co.’s preference share capital under a 
provision in the scheme, payments on account 
amounting altogether to five shillings in the 
pound were made to preference shareholders 
in 1925 & 1920. Owing to various difficulties 
created by causes which included the general 
strike of 1920, the scheme could be carried 
out only by allowing the French cos. to work 
the mines & transport facilities by means of 
moneys which the co. provided by reiilising 
the ores. The amount of the disbursements 
which the co. had to make exceeded that 
produced by realising the ores, <& from 
June, 1928, the liquidator could preserve the 
assets only by borrowing & by means of an 
overdraft granted by the co.’s bank. In 
1929 an assessment under Sched. D of the 
Income Tax Act, 1918, was made on the co. 
for the year 1029-1980 ; in Mar. 1930, an 
assessment was made on it for the year 
1920-1927 ; & in Oct. 1930, another assess- 
ment was made on it for the year 1929-1930. 
None of the amounts due under those assess- 
ments were paid. Before the liquidator 
had received tlie notice of the last assess- 
ment the co.’s mine had been closed down, & 
before the date of this summons the French 
cos. had gone into liquidation the h^ench 
liquidator on their behalf claimed & took 
possession of the assets in Algeria out of which 
the amounts due under the assessments could 
otherwise have been paid. Included in the 
disbursements made by the co. wore sums 
which the liquidator had retained as re- 
muneration & on accoimt of travelling ex- 
penses. The liquidator stated in an affidavit 
that ho had received no remuneration since 
1931, that he had had no funds in hand since 
June, 1928, & that he had since Apr. 1931, 
spent all his assets to maintain himself & 
was practically destitute at the date of this 
summons : — Held : (1) income tax to which 
a co. has been assessed in respect of prolits 
earned after the commencement of the 
winding up is not within the words “ . . . 


States, & were entitled to priority 
equally with the debts above men- 
tioned. The oo. also owed debts to 
officers who were carrying out their 
contracts of employment in New South 
Wales HeW ; in the winding-up, 
these servants wei'e entitled to priority 
equally with the South Austrulian 
officers. — Be Cojumonweai^th Agri- 
ouLTUBAL Service Engineers, Ltd. 
(1928), S. A. S, R. 348* — AUS. 

St. AppUoaium of hankru']Acy rules 
— Negovi^le voluntary 

liquidation of a limited co. does not 
accelerate the due date of a negotiable 
inatrument payable on a date subse- 


quent to the commencement of the 
winding up, sect. 246 of the Cos. Act, 
1008, making the rules in bkpey. 
applicable In the winding up of insol- 
vent cos. — Re Maoky, IjOGan Cald- 
W.LL, Ltd.. [1934] N. 55. L. R. 1034.— 
N.Z. 

PART III. SECT. 37, SUB-SECT. 9.— A. 

an. Restraint of distribuHon — At 
instance of lessor — Until covenant to 
build completely performed — Noiwtth' 
standing assignment ^ lease with con- 
sent of lessor.} — Re Viotobia Street 
Pbopertirs, Ltd. (In 
Li^UUJATION), [19271 N. Z. L. R. Oo.— 
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PART in. SECT. 37, SUB-SECT. 9.— B. 

6^49 i. Lionidator's remnneralion 
costs — Reolisution of secnrHv belong- 
ing to debenture-holders.] — The costs of 
a liquidator properly incurred by him 
In realising any property comprised 
In a Rcourlty belonging to debenture- 
holders are payable out of the amount 
fio I'ouHsed upon such Hocuritlcs, but 
ibe ronialning costs of the liquidator 
must be borne by the freo assets. If 
any, of the co. — Re Willis C. Ray- 
mond, Ltd. (In Liquidation), [1928) 
Z. L. R. 115.— N.Z. 



Omw 69$0»— 4888a. SnOiIsh iUEn> Smpibe Dxosst Sxjffxjsmekt. 


fees & actottl i^xpensee ia<itwi?ed in realising 
or getting in the aiSset^ • • . ’* in rule 
187, par. 1, of the Cob. (Winding up) Buies, 
1909, but that income tax is part of the 
expenses of the winding up ; (2) when the 
assets of a co. in voluntary liquidation are 
insufficient to discharge its liabilities, the ct. 
has power, under sects^ 171 A; 190 of 1908 
Act (now sects. 213 & 254 of 1929 Act), to 
make an order, in the exercise of its discretion, 
as to the payment thereout of the costs, 
charges, <fc expenses ’* (including the 
liquidator’s remuneration) in such order of 
priority as it thinks just, & that primd facie 
all the expenses ought to be paid before the 
liquidator's remuneration ; (3 ) aemble : the 
ci. in a proper case may authorise a liquidator 
to keep remuneration which he retained 
when he had no reason to believe that the 
co.’s assets would not be sufficient to dis- 
charge all costs, charges & expenses of the 
liquidation ; in tlie present case the liquidator i 
should be authorised to retain the remunera- , 
tion received by him before the date of the 
notice of the assessment of Oct. 1930. — Ee ; 
Bbki-Felkai Mining Oo., Ltd., [1934] Oh. 
400 ; 103 L. J. Oh. 187 ; 150 L. T. 370 ; 
78 Sol. Jo. 29 ; 18 Tax Gas. 632 ; [1934] i 
B. <feC. R. 14. i 

Annotfilinn : — ^Reld. Wil«<OD Box (Foreign Rights), Ltd. v. ; 

Brice, [1J)30] 2 AU E. R. 4 52. 

6956a. Priorities — Jurisdiction ot court to settle.] 

— Re Beni-Felkai Mining Co,, IjTD., No. 
0950a, ante, 

6958. Add. Annotations: — As to (1) Held. I. R. 
Oomrs. V. Burrell, [1924] 2 K. B. 52. As to 
(2) Refd. Naval Colliery Co. v. I. B, Oomrs. 
(1928), 138 L. T. 593. 

6965. Add. Annotations : — Consd. CoUaroy Co. v. 
GifCard, [1928] Oh. 144 ; Re Metcalfe 
(William) &Sons, Ltd. (1932), 48 T. L. B. 661. 

6974. Add. Citatum [1923] B. & G. B. 139. 

6977. Add. Annotations As to (1) Dlstd. Re 
Madame Tussaud, [1927] I Oh. 657. Refd. I. R. 
Comrs, V. Burrell, [1924] 2 K. B. 52 ; Re 
Railways Act, 1921, Re Standard Charges ; 
Schedule (1925), 94 L. J. K. B. 864. ' 

6980. Add. Annotation : — Refd. I. R. Comrs. v. 
BurreU, [1924] 2 K. B. 52. 

6984. Add. Annotations : — As (1 ) Expld. CoUaroy ! 
Oo. Giffard, [1928] Ch. 144. As to (3) 
FoUd. Re tTolm Dry Steam Tugs, Ltd., [1932] 

1 Ch. 594. Refd. Re Metcalfe (WiUiam) & 
Sons, Ltd., [1933] Ch. H3. 

69S4a. Provision In articles for equal 

ranking with deferred shareholders.]— (1) The 
arts, of assoexL of a limited co. whose capital 
was divided into preferred ^ deferred shares 
provided that, subject to the difference in 
dividing the profits, the preferred & de- 
fen*ed shares should rank equally in the 
CO., ^ that there should be no ffifference 
between a preferred deferred shareholder 
in respect of his status ^ liability to the 


debts ^ engacreznents of the co* The 
also provtfeTfor the dissolution of the co. 
On the voluntary winding up of the co. 
under 1862 Act, s. 133;— the two 
classes of shaireholders were in the same 
position, & entitled to the capital pro rata. 

(2) People who enter into these partner- 
ships under articles of assocn., that is, articles 
of partnership, must be taken to have read 
them, & must be taken to have understood 
them, & if they are to be taken to have read 
them, & to have understood them, which 
they ought to do before entering into these 
contracts, they cannot complain if the con- 
tract is afterwards carried out (Jessbl, 
M.B..).— Griffith v. Paget (1877), 6 Oh. D. 
611; 37 L. T. 141 ; 26 W. B. 821. 

AnnotuHona : — As to (1) Consd. Sheppard v. Selnde Puxfiaab 
& Delhi Roll. Oo. & Abbott (1887). 56 L. J. Oh. 668 ; 
Bishop V. Smyrna & Oossaba Rail. Oo., [1895] 2 Oh. 265, 
Refd. Re Bridgewater Navigation Oo., Ltd. (1888), 39 
Oh. D. 1. 

6986« Add. Annotations As to (1) Consd- CoUaroy 
Co. V. Giffard, [1928] Ch. 144. Refd. Re 
Metcalfe (William) Sons, Ltd., [1 933 ]Ch. 142. 

6987 Add. Annotation : — Add. Re Dominion Tar 
& Chemical Co., [1929] 2 Ch. 387, 

6988. Add. Annotalimis : — Apld. Re Dominion Tar 
& Chemical Co., [1929] 2 Ch. 387. Refd. 
Coulson V. Austin Motor Oo. (1927), 43 
T. L. R. 493. 

6988a. No dividend declared.]— The 

memorandum of assocn. of a co. provided 
that in the event of a winding-up the pre- 
ference shareholders should be entitled to 
receive in full out of the assets the amount 
of Cjapital paid up on their shares, & also all 
arrears of dividend due thereon at the date 
of winding-up. A resolution was passed for 
the winding-up of the co. in Apr. 1925, at 
which date no dividends on the preference 
shai'es had been declared or paid for over 
four years past. After the winding up there 
was a surplus sufficieut to pay arrears of 
dividend due : — Held : no dividends having 
been declared between 192 1 1925, none were 

due, & the preference shareholders were not 
entitled to be paid anything in respect of 
arrears. — Re Roberts & Cooper, Ltd., [1929] 
2 Oh. 383 ; 98 L. S. Ch. 450 ; 141 L. T. 636 ; 
[1929] B. & 0. R. 74. 

Right to payment without 
deduction of income tax.] — Where upon the 
winding up of a co. the jireference share 
holders are entitled to payment of aU arrears 
of dividend, & there is a fund available for 
payment, they are entitled to receive the 
full amount of the dividends in arrear with- 
out any deduction of income tax, in priority 
to any payment to the ordinary shareholders. 
— Re Dominion Tar & Chemical Co,, Ltd., 
[1929] 2 Ch. 387 ; 98 L. J. Ch. 448 ; 142 
L. T. 16 ; 46 T. L. R. 601 ; [1929] B. & 
C. R. 71. 

69B8C. — — — .j-- Be Home Grown 

Sugar, Ltd. (1937), 54 T. L. B. 230. 


PART ni. SECT. 37, SUB-SECT. 9.— 

D. <a). 

697S I. As hetmm ditfereni dosses 
of shares— Rigid of preference share* 
holders.) — If eld: on tho oonstpuction 
of a memoraudimi fwhi. of assocn. 
In the ©vent of a windlng-up or 
tlon of the po. th© preference share- 
holders wonld h© entitled to partiomate 
rateably with the ordinary sharehofdors 


in any distribution of surplus 

remaining after payment of the oo.'a 
liabilities Sc repayment of all capital 
paid up on the preference Sc ordinary 
shares, since the provision In AH. 10 
giving the preference shareholders a 
Hxed cumulative preferential dividend 
& the right la the winding up of the 
oo. to piiorlty In payment of capital 
over ordinary sha^holders was not 
an exhaustive statement of the rights 


of the preference shareholders, exelud- 
iM any other right or privilege. 
}} urther, on oonstruotion of the memo- 
randum Sc arts, on a distribution of 
surplus assets the prefeccnoe share- 
holders were entitled to participate 
in such diiirtributlan pro rim with the 
ordinary shareholders.— O obk EiiifiOTfUo 
r Co., Ltd. v 
1. R. ili.— IB. 



Tifl. X. — Oompaidea. &ml$ 


. , of oapMol.] — 

A claiiS 0 in a co/i^ in^rtaaoitaindtuxt of afisocia” 
tion in fcwce at the date of a resolution for 
voluntary winding up provided that the 
co,’s preference shares shotild confer the right 
to a fixed cumulative preferential dividend 
& to hall the surplus profits for each year 
after payment (or provision for the payment) 
of a specified dividend on the co.*s ordinary 
shares, &; that the preference shares should 
rank with regard both to dividends & to 
capital in priority to the ordinary shares. 
The co/b arts, of assoon. in force at the date 
of the resolution for winding up provided 
{inter alia) that the co/s profits which it 
should be determined to divide in any year 
should be applied, first, in paying a fixed 
cumulative preferential dividend to the 
preference shareholders, secondly, in paying 
a specified dividend to the ordinary share- 
holders, Sc thirdly, as to half in paying a 
further dividend to the preference share- 
holders, & as to half in paying a further 
dividend to the ordinary shareholders. The 
arts, further provided {inter alia) that capital 
paid up on shares in advance of calls upon the 
footing that it shcmld carry interest should 
not while carrying interest confer a right to 
participate in profits, that the co. in general 
meeting might declare a dividend to be paid 
to the members according to their rights Sc 
interests in the profits, that no larger dividend 
should bo declared than was recommended 
by tlie directors but that the co. in general 
meeting might declare a smaller dividend, Sc 
that no dividend should be payable except 
out of the co.’s profits or should carry interest 
against the co. 

Dividends were paid on the preference 
shares up to & including the year ending 
Mar. 31, 1930, but not for the years ending 
Mar. 31, 1931, Sc Mar. 31, 1932, or for the 
period from Apr. 1, 1932, to Sept. 30, 1932, 
the date of the resolution for winding up. 
Certain preference shareholders claimed to be 
paid, out of the assets available for distribu 
tion, sums representing dividends on their 
shares for the period since Mar. 31, 1930, 

Sc I or otherwise to share in those assets in 
priority to any repayment of capital to the 
ordinary shareholders : — Held : on the true 
construction of the memorandum Sc articles 
of association, the preference shareholders 
were entitled, in priority to the ordinary 
shareholders, to payment of arrears of fixed 
cumulative preferential dividend Ssc to repay- 
ment of capital. — Re Waltbir Symons, Dtp., 
[1934] Ch. 308 ; 103 L. J, Oh. 136 ; 160 

L. T. 849 ; [1933] B. Sc C. R. 237. 

Add. Annotations : — Consd. Oollaroy Go. v 
Giffard, [1928] Oh. 144, FoUd, Re John Dry 
Steam Tugs, Ltd., [1932] 1 Ch. 694. Consd. 
Re Metcalfe (William) Sc Sons, Ltd., [1933] 
Oh. 142. 

6989a. — - .] — A co. issued preferenc 

shares, which entitled the holders to a 
fixed cumulative preference dividend in 
priority to the ordinary shares, but not 
conferring any priofrity as regards capital. 
By the a^s. of assoon. it was provided that 
subject to the rights of members entitled to 
shares issued upon special conditions the 
profits of the co. fliould be divisible among the 
members in proportion to the amount paid 
up on the idiares held by them respectively, 
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The CO. was wound up voluntarily Sc IdEte 
liquidator having paid all dividends Sc debts. 
Sc returned the whole of the paid-up capital 
to the 8hareholdei*s, there remained surplus 
assets: — Held: (1) as long as the co. was 
a going concern the preference shareholders 
were entitled only to the preferential dividend, 
but on the voluntary winding up this pre- 
ference was determined, & thenceforward 
the preference shares retained no preference 
or priority over the ordinary shares i 
(2) according to the constitution of the co. 
the primd facie presumption in favour of 
equality of distribution amongst all the 
shareholders ought to obtain. Sc the surplus 
assets, including dejiosit interest, would be 
distributed amongst all the shareholders 
pro rata in proportion to the amount paid up 
on their shares. — Re Madame Tussaud Sc 
Sons, Ltd., [1927] 1 Ch. 657 ; 90 L. J. Ch. 
328; 137L..T. 616; 43 T. L. K. 289 ; [1927] 
B. Sc C. B. 112. 

S989b. .] — By the memorandum Sc arts. 

of assocn. of a co. it was provided that the 
preference shares should confer the right 
to a fixed cumulative dividend at a certain 
rate, “ Sc shall rank, both as regards dividends 
Sc capital, in priority to the ordinary shares.*’ 
By the arts, it was provided in the same terms 
as to the dividends. Sc that the preference 
shares should “ confer the right in a winding 
up to repayment of capital in priority to the 
ordinary shares ” : — Held : the full rights of 
the holders of preference shares, both as to 
dividends Sc capital, were delimited by the 
contract between them Sc the co., & they were 
entitled to no further rights ; nothing being 
said in the contract as to suiplus assets, in 
the event of a winding up they were not 
entitled to share in any surplus assets. — 
Oollaroy Co., IjTd. v. Gippard, [1928] Ch. 
144 ; 97 L. J. Ch. 69 ; 138 L. T. 321 ; [1927] 
B. Sc 0. R. 217. 

dnnot^itions : — N.P. Re ,Tohn Dit Steam Tnpra, Ltd., (1932, 
I Oh. 594. Dbtd, Re Metcalfe (William) & Sons, Ltd.] 
[19331 Ch. 142. 


6989c. .] — A co. was incorporated in 

1909 with a capital of £25,000, divided 
equally into preference Sc ordinary shares of 
£10 each, a small proportion of which only 
were fully paid. Under clause 5 of the 
articles of assocn. the preference share- 
holders were entitled (1) to a fixed cumulative 
dividend at the rate of 6 per cent, per annum 
on their paid up capital, Sc alter payment of 
6 per cent, on the ordinary shares to an 
additional one-half per cent, for each 1 per 
cent, in excess of 6 per cent, paid on the 


ordinary shares, Sc {2) to priority m the event 
of a winding up both as to the cumulative 
dividend Sc return of capital. 

In 1929, the co. went into voluntary 
liquidation. Sc after payment of all debts 
Sc return to the shareholders of the capital 
paid up on their shares there was a surplus 
available for distribution of £10,000 :-~Held : 
on a summons taken out by the liquidator, 
there being nothing in the aiticles to modify 
or exclude the normal right of the pre- 
ference shareholders to share in the distribu- 
tion of the surplus assets, they w^re entitled 
to rank pari passu with the oMmary share- 
“ “ in such distribution . — Be John Dry 
Tuos, Ltd., [1932] 1 1^4 ; 101 


167 . 




cumstanco as to take the c<*iso out of the 
general rule. — Anglo-Baxtic & Mediter- 
ranean Bank i\ Barber &; Go., [1924] 2 
K. B. 410 ; 93 1., .1, K. B, 1135 ; 132 L. T. 1 ; 
[1924] B. C. n. 224, C. A. 

Annotation ;-~Consd. Gerard u. Worth of Paris, Ltd., [1936] 
2 All E. R. DOr). 

7036. After this ease add : — 

.] — Seey now, 1939 Act, s. 268. 

7037a. — — Bank account in name of liquida- 

tor.] — A CO. wont into liquidation under a 
resolution for a meinbei‘\s voluntary winding 
up. The liquidator summarily discharged its 
manageress, who sued the co. for wrongful 
dismissal & obtained judgment in default of 
defence. She applied for a garnishee order 
on a bank account in the name of the liqui- 
dator. There was no evidence of any other 
claims on the co. The master refused to 
make the order absolut/e, but the judge in 
chambers reversed liis decision. The liqui- 
dator appealed; — Held: (1) this being a 
members’ volmitary winding up, it must be 
taken that the co. was solvent, as there was 
no evidence to the contrary. There was 
therefore no question of aU creditors being 
paid in full & the ct. might properly refuse 
to exercise its discretion to stay an execution, 
& make the garnishee order absolute ; (2) the 
fact that the accoxmt was in the name of the 


(1898), 42 Sol, .To. 740. 

7051. After this case add : — 

.] — Sec, now, 1929 Act, 

8, 234 (1). 

7056. Add. Annotations : — Apld. Re Walker's 
Settlement, Royal Kxcliange Assurance 
Walker, [1935] Ch. 567. Consd. Re West 
Yorkshire Partial Amalgamation (Coal Mines) 
Scheme (1935), 153 L. T. 107. 

7064. Add, Annotation : — Refd. Cotter National 
Union of Seamen, [1929] 2 Ch. 58. 

7074. Add, Annotations : — • Consd. Agricultural 
Wholesale Soc. v, Biddulph & District Agri- 
cultural Soc., [1025] Ch. 769. Refd. Re Wilts 
Somerset Farmers, [1928] Ch. 809. 

7076. Add. Annotations : — Consd. Re Walker's 
Settlement, Royal Exchange Assurance v. 
Walker, [1935] Ch. 567. Refd. Wall v. 
Exchange Investment Corpn., [1920] Ch. 
143. 

7082. Add. Annotation : — -4.9 to (1) Refd. Cotter v. 
National Union of Seamen, [1929] 2 Oh. 58. 

7083. Add. Annotation : — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 70.0. 

7102. Add. CUation ;~130 L. T, 250. 

7119a. 1929 Act, s, 155 — Power to acquire shares 
of dissentient shareholders —When court will 


tarily, the general practice of the ct. is 
to grant an order staying exeontion of 
decrees against the co., except in very 
special clrcnrnstances. 

A distinction must be drawn be- 
tween a seizure under an English writ 
of fi. fa, & an attachment under Indian 
law. An attachment, which has not 
yet been completed by sale, cannot be 
treated os if the execution had been 
oompletod bofoi-o the commencement 
of the winding-up without statutory 
provision to that effect analo^ms to 
the provisions of sect. 268 of English 
Oos. Act, 192U . — Re Ra.tbari Ice 
Paotory, Ltd., I. L. R., H937J 1 Oal. 


032.— IND, 

gp. Power of court to order stay — 
Under Indian Comvanies Aci^ 1913, 
8, 215.)— Re Sri A'quashram Phar- 
macy, Lid. (In Liquidation), Ht 
Mohan Lax Mehta (1927), I. L. R. 
50 All. 482.— IND. 

PART HI. SECT. 87. SUB-SECT. 11.— 
E. 

SQ, Order rejecting scheme — Appeal.] 
— An appeal lies firom an order ro- 
of re-organisation 
202 of Oos. Act 
clause 13 of tho 

87 


jeoting a scheme 
both under sect. 
(VII. of 1913) & 


Letters Patent, — D.'vwsoisr v. Hor- 
masji ; Baldwin r. HonMASJi (1932), 
1. L. R. 10 Ran. 438. —IND. 


PART in. SECT. 37. SUB-SECT. 
13. 'A. 

sr. Trustee under voting trust agree- 
cut — Extent of pcncers of voting .] — 
trustee under a voting trust agree- 
oiit, the object of which is the n ■ 
•ganisation of the co., has no right 
vote upon bye-Iaw8 terminating the 
ust agrooment. — Re Pirstbrook 
jxm. Ltd., [19363 1 D. L. R. 92 ; O. R. 
.—CAN. 
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order.l-*CJ. & Oo., Ltd., made an offer to the 
shareholders in H. &;0o., Ltd., to acquire their 
shares in the latter co. This offer was 
accepted by shareholders representing 99-62 
per cent, of the total isswed share capital of 
H. <fe Co., Ltd. The balance of -38 per cent, 
consisted of 7,465 shares. Of these 4,665 
were acquired compulsorily under 1929 Act, 
s. 155, by C. & Co. without objection by the 
holders. The remaining 2,800 shares, repre- 
senting -14 per cent, of the issued share 
capital of the co., were the subject of this 
application under sect. 165 for an Order that 
resps., 0. Sc Co., Ltd., were not entitled to 
acquire the shares of appcts. in H. & Co., 
Ltd, ! — Held : where not less than nine- 
tenths of the shareholders in the transferor 
CO. approve a scheme involving the transfer 
of the co.*s shares to a transferee co., primd 
fade the offer must be taken to be a fair one, 
Sc the ct. will not “ order otherwise ” unless 
it is affirmatively established that, notwith- 
standing the views of a very largo majority 
of shareholders, the scheme is unfair . — Be 
HoAitB & Go., Ltd. (1933), 150 L. T. 374. 

7136a. Discretion of court.]— Eus- 

tace: Miles Poods (1921), Ltd. (1934), 78 
Sol. Jo. 238. 

7155a. Exemption — Finance Act, 1927 (c. 10), 
s. 55 — Issue of shares in transferee company 
to holders of shares in existing company — 
Issue to nominees.] — A new co. was formed 
for the purpose of acquiring from the “ B.** 
CO. its property Sc assets. An agreement for 
sale was entered into on Oct. 22, 1928, by 
which the “ B.” co. agreed to sell & the new 
co. agreed to purchase all the undertaking Sc 
assets of the “ B.” co., the consideration being 
the allotment to the liquidator of the “ B.’" 
co. or his nominees of 600,000 preference 
shares of the new co^ of £1 each fully paid 
Sc 3,600,000 ordinary shares of tlie new co. 
of la. each fully paid. On Nov, 22, 1928, 
the appointment of the liquidator was con- 
firmed, & he adopted the agreement for sale. 
On Oct. 22 about 26 shareholders in the 
B.’’ CO. held the whole of the 120,000 shares 
in that co. On Nov. 22, 88,000 shares out 
of those 120,000 shares were held by the 
solrs. of the B.” co. as bare trustees for 
the transferors, who were, as to 45,600 shares, 
eight shareholders, & as to 42,500 shares, the 
purchaser of those shares from seven share- 
holders in the “ B.” co. Shares in the new 
co. were allotted to the registered holders of 
11,200 shares of the ** B.’^ co. in respect of 
those shares. The holders of the remaining 
108,800 shares of- the “ B,** co. requested the 
liquidator of the B.*’ co. to procure the 
allotment of the shares in the new co. to 
which they were entitled to persons other 
than themselves, & the shares were so allotted 
by the new co. In the case of a consider- 
able number of shares, exceeding 10 per 
cent, of the total consideration for sale to 


the new co. under the agreement for sale, 
they were allotted to persons who had 
agreed to purchase either shares of the 
“ BJ* CO. or shares of the new co. to which 
registered holders of shares in the “ B.’* co. 
were entitled. As a consequence the first 
registered holders of shares in tlie new co. 
were to an extent far exceeding 10 per cent, 
of such shares, Sc far exceeding 10 per cent, 
of the total consideration for the sale, persons 
who were not holders of shares in the “ B.” 
co. The Comrs. of Inland Revenue held 
that the agreement for sale was liable to 
ad valorem duty under Stamp Act, 1891 
(c. 39), s. 69 : — Held : the issue of shares to 
purchasers from, or other nominees of, holders 
of shares in the “ B.’* co. was not the issue 
of shares to holders of shares in the “ B.” 
co. within Finance Act, 1927 (c. 10), s. 65, 
Sc therefore the new co. were not entitled to 
exemption under that sect. — Bkoteix Cellu- 
lose Fibres, Ltd. v. Inlakd Revenue 
Comrs., [1933] 1 K. B. 158 ; 102 L. J. K. B. 
211 ; 148 L. T. 116. 

Annotations : — Refd. Murex, Ltd. ». I. II. Comrs., 11933] 
1 K. B. 173 ; He Walker’s Settlement, Royal Exchange 
ABsnranco v. Walker, [1936] Ch. 567. 

7155b. The I. 0. I. co. 

were the holders of 79,900 shares of the P. 
co., Sc two persons were each the holders of 
200 shares in the P. co. as the nominees of 
the I. 0. I. co. The share capital of the 
P. co. was divided into 87,500 shares. The 
I. C. I. co. Sc their two nominees agreed to 
sell to the M. co. the 80,300 shares in the P. 
co., which they held in consideration of the 
allotment by the M. co. to the I. C. I. co. 
or their nominees of 30,000 ordinary shares 
in the M. co. The agreement Sc subsequent 
transfers were executed as part of a scheme 
for the amalgamation of the P. co. Sc the 
M. oo. The I. 0. 1. CO. their two nominees 
executed three transfers by which they 
transferred to the M. co. three blocks of 
shares in the P. co. amounting in all to 
800,300 shares, in consideration of the allot- 
ment of the M. co. to the I. C. I. co. or their 
nominees of 30,000 ordinary shares in the 
M. CO. Subsequently the M. co., in accord- 
ance with a previous request, allotted those 
30,000 shares to five nominees of the I. C, I. 
CO. The Comrs- of Inland Revenue decided 
that the three transfers were liable to ad 
valorem duty under the heading “ Convey- 
ance or transfer on sale in the First Sched. 
to the Stamp Act, 1891 (c. 69) : — Held : the 
issue of the 30,000 shares in the M. co. to 
the five nominees of the I. 0. I. co. was not 
the issue of shares to the holders of shares in 
the P. CO. in exchange for shares held by 
them in the P. co. within Finance Act, 1927 
(c. 10), 0 . 66 (1) (c) (ii.), Sc therefore the con- 
ditions laid down in that sect, for exemption 
from duty did not exist ; although it was 
necessary to look at the surrounding circum- 
stances in order to see whether there was an 


PART III. SECT. 87, SUB-SECT. 13.-- 
E. (b). 

6t. Whether member of otd ocMrtpcmy.] 
—-In 1917 a d«ea to oarTy into offeci 
a scheme of Uenidation was drawn 
up* but tt was never in fact registered 
fior executed, although Ita terms Were 
aetuauy oarried oht, is that the great 
majority of ebareholders m the, Oo. 
surrendered their shates & received 
others In exchange. In 11121 certain 


of these shareholders held a meeting 
Sc appointed tWo of their number as 
liquidators Sc attempted to assume the 
dirootlon of the liquidation ReW : 
the shareholders, who in 1917 had 
relinquished their shares, accepting 
sha^ in the other cos. in exchange, 
had ceased to be either shareholders 
or oontrihtitories Sc had no right to 
take any part la the management of 
t^e CO.'S affairs. — H unter v.VAMdM 
Dab (mi), I. L. R. 40 All. 769.-00). 
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PAOT in. SECT. S7. SUB-SRCT, 13.- 
E. 6. 

04 Add ** reesd, 1 O. L. 480." 

p I. Oii oon^fodf— To pav commission.] 
— BbtrSl e. AtyrdMiTlo TOT^mSATORS, 
LTO. (IMf), *8 S. H, N. STWi re; 
“ * A. 

sv. on f^hi of ^ sharehoider inlaid 



VoL X.— Companies. Cases 71551>— 7203a. 


amalgamation of two cos, or a reconstruction 
of a CO. within meaning of sect. 65, yet in 
considering whether a particular instrument 
executed in purported performance of such 
amalgamation or reconstruction was subject 
to stfiunp duty, or whether it was exempt 
from duty, regard could only be had to the 
terms of that instrument. — M urex, Ltd. v. 
Inland Revenue Comrs., [1933] 1 K, B. 
173 ; 102 L. J. K. B. 219 ; 148 L. T. 164. 

ArmotoHon : — ^Befd. Re Walker's Settlement, Royal Ex- 
change Aasuranoc v. Walker, [1935] Ch. 667. 

7158. Add. Annotation : — Refd, Russian & Knglish 
Bank v. Baring Bros, & Co., [1936] 1 All E, R. 
505. 

7159. AdiL Annotation : — Held. Russian & English 
Bank Baring Bros. & Co., [1936] 1 All E. R. 
505. 

7161. Add. Annotation : — Refd. Soc. Anon. 

Pecherie.s Ostendaises v. Merchants Marine 
Insce., [1928] 1 K. B. 750. 

7168. Add. Annotation : — Refd. Morris v. Harris, 
[1927] A. C. 252. 

7169. Add. Annotations : — -Expld. Sc Distd. Re 

Wells, Swinbume-Hauham v. Howard, [1933] 
Ch. 29. Refd. Morris v. Harris, [1927] A. C. 
252 ; Re Katherine et cie, [1932] 1 Ch.‘ 

70. 

After this case add: — See, now, 1929 Act, * 
s. 296. 

7169a. Agreement to transfer land & equitable 
Interest — Vesting order.] — Re C. & H. Crich- 
ton (1921), Ltd., [1932] W. N. 208 ; 174 
L. T. Jo. 306. , 

7169 b, Whether new trustee necessary — 

Trustee Act, 1925 (c. 19), $. 44, para. (11) (c), 
s. 51 (1), para. (11) (c).] — Be C. & H. Crich- 
ton (1921), Ltd., [1932] W. N. 208; 174 
L. T. Jo. 306. 

7169c. 1929 Act, s. 296 — Equity of redemption.] — 

In 1899 al imited co. mortgaged to the trustees 
of a will certain leasehold properties by way 
of absolute assignment subject to the equity 
of redemption. In 1910 the co. went into 
liquidation, & in 1913, the trustees having 
called in the mtge., the co. made default & 
the trustees appointed a receiver. In 1916 


the co. was dissolved, the income of the 
property being at that time insufScient to 
meet the mtge. interest, & nothing was done 
in respect of the equity of redemption as the 
liquidator considered it to be of no value. 
The value of the property having since largely 
increased, the surviving trustee claimed to be 
entitled to the property absolutely, & the 
Crown claimed the equity of redemption as 
bona vacantia: — Held: (1) Cos. Act, 1929 
(c. 24), 8. 296, did not apply, as that sect, was 
not retrospective; (2) after the disappe^irance 
of the legal entity which had had the right 
of redemption the Crown was entitled to the 
property as bona vacantia. — Re Wells, 
Swinburne-Hanham V . Howard, [1933] 
Ch. 29 ; 101 L. .T. Oh. 316 ; 148 L. T, 5 ; 
48 T. L. R. 617, C. A. 

7169d. Whether retrospective .] — Re Wells. 

Swinburne-Hanham v. Howard, No. 71(i9c* 
ante. 

7174a. Mode of application for order.! — 

(1) Where a co. has been dissolved, Sc on the 
subsequent discovery of assets a motion is 
made under 1908 Act, s. 223 (1), to declare 
the dissolution void, notice of the motion 
ought to be given to the Treasury Solr., 
since on dissolution the undistributed assets 
pass to the Crown as bona vacantia. 

(2) Under sect. 242, as to removal of defunct 
cos. from the register, the same practice 
should be adopted where there are undis- 
tributed assets . — Re Home & Colonial 
Insurance Co., Ltd. (1928), 44 T. L. R. 718. 

7176. Add. Annotation : — Refd. Russian & English 
Bank i;. Baring Bros. & Co., [1936] 1 -\11 E. R. 
505. 

7177a. Effect of.] — An order of the ct., 

declaring the dissolution of a co. to have 
been void, does not affect the validity of 
proceedings taken during the interval between 
the dissolution & its avoidance. — M orris v. 
Harris, [1927] A. C. 252 ; 96 L. J. Oh. 253 ; 
136 L. T. 587 ; [1927] B. & C. R. 65, H, L, 

7203a. Charges of fraud on public.] — Where 
oha]^es have been made against a co. of 
having committed frauds, not in any way 


175 ; 1 W. W. R. 804 ; 24 Alta. L. U. 
OO.—CAN. 

PART ni. SECT. 37, SUB-SECT. 14.— 
B. 

sw. Avoidance — Jurisdiction to order 
— For limited purpose only. ] — A 
CO. went into voluntary liquidation, 
& wan dissolved. Thereafter intima- 
tion was received from the Inland 
Revenue that a sum was repayable to 
the oo. in respect of excess profits 
duty, & a petition was presented to 
the ot. by the oo. & the liquidator 
for an order declaring the dissolution 
of the oo. to have been void, for the 
purpose of the exercise hy the liquidator 
of authority to receive the payment 8c 
to grant receipt therefor : — Held : it 
was incompetent under 1908 Act, 
s. 223. to declare the dissolution of a 
CO. void for a limited purpose only. 
The petition was amended by the 
deletion of all reference to the purpose, 
8c the ot. granted It as amended . — Re 
Champdant Jutk Oo., Ltd,, (1924) 
S. 0. 209.-— SOOT. 

gji, Application more than tivo 

year 8 dissolution .] — Eight years 

after a co, was dissolved by order 
of the ct., it was discovered that the 
liquidator had not dealt with a feu 
held hy the co. The superior 8c the 


liquidator presented a petition crav- 
ing the ct. to declare the dissolution 
void, & to outhorise the liquidator to 
grant a disposition of the feu ad 
perpeiuam remaneniiam In favour of 
the superior. The ot. refused the 
order craved. — MacDonald's (Lord) 
OUBATOB, [1924] S. C. ieS-^4.— SCOT. 

J — oo, vras dis- 
solved for the purpose ot recoustruc- 
tion after the liquidator had entered 
into an agreement for the transfer of 
the assets, including oertatu heritable 
property, to a now co. The new co. 
entered into possession of the heritable 
property, but did not obtain a con- 
veyance, Sc itself subsequently went 
into liquidation. More than two years 
after the dissolutlou of the old oo., 
a petition was presented to the ot. by 
the liquidators of both cos. praying 
the ot. to declare the dissohition of the 
old oo. to have been void, & to empower 
the liquidator of that co. to grant such 
titles as might he requisite to vest the 
heritable property in the new co. I 
The ot. refused the order craved. — ' 
Forth Shipbrkakino Co., Ltd.. Peti- 
tioners, [1924] S. C. 489 - 90 .— SOOT. 

PART ni. SECT. 37, SUB-SECT. 16. 

—A. (b> ii. 

sf. Rule in India.]— Potitionor 

89 


prayed that the People’s Bank of 
Northern India bo wound uj* by the 
ct. It was contended by counsel for 
the Bank that the Bank should not 
be oompulsorUy wound up by the ct., 
that the opinion of the creditors &, 
shareholders in meeting, which had 
been consistently in favour of the 

S resent dlrectnrs carrying on the 
quidation, should be allowed to 
continue : — Held : the rule generally 
applied in England, should not apply 
strictly to India where limited lia- 
bility cos. are in their infancy & sharo- 
bolclers & (jreditors easily 
While the opinions of shareholdom & 
creditors ought to bo laktui into con- 
sideration these classes of persons In 
India at present r(‘qiurc to lx-' pro- 
tected against IhctiLseivcs.^ — M adan 
Gor'xv. Peoples B \nk of Nohtuern 
India (1935), J. L. K. 10 Lab. 1029,- 
IND. 

PART III. SECT. 37, SUB-SECT. 16.— 
A. (b) iii. 

J, f ^ — J — //eld.- in the abstooe 

B’ rights or those 

of the contributories would be preju- 
diced by the voluntary winding up, 
applications for oompnlsoiy winding up 
must be dismissed. — S ANSAR Cband v . 
Karam Chand (1925), I. L. B. 6 Lah. 
340.— IND. 
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oonuoctod with its promotion or formA^on, 
in its dealings with members of the outside 
public^ not being dealings with sharehold^:® 
as regards their membership in the co», the 
desirability of investigating such^ charges 
under a compulsory winding up is 
ground for saying that creditors will be 
** prejudiced by a voluntary winding-up ** 
within sect, 145 of 1862 Act. — jRe Medical 
Battery Co,, [1894] 1 Oh. 444 ; 63 L. J, Ch. 
189 ; 69 L, T. 799 ; 42 W. R. 191 ; 38 
Sol, Jo. 81 ; 1 Mans. 104 ; 8 R. 46. 

7269. Add. Annotation : — Refd. Houghton v. 

Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 
7290* For existing citation read following para- 
graph & citations anno. — 

A creditor cannot obtain an order to con- 
tinue a voluntary winding up under the 
supervision of the ct. unless he possesses all 
the qualidcations required of a creditor 
petitioning for a compulsory winding-up 
order. Therefore, a debt incurred by a co. 
under an agreement entered into after it has 
gone into voluntary liquidation is no ground 
for a petition for a supervisiqn order, although 
the voluntary liquidation & the agreement 
formed parts of one scheme . — He BAJ*fK: of 
South Australia, [1894] 3 Ch. 722 ; 64 
L. J. Oh. 44 ; 43 W. R. 299. 

Annototion : — Dbtd. Re Bank of South Australia, fl8d.5J 
1 Ch. 678. 

7363. Add. Annotation : — Refcl. Re Beni-Falkai 
Mining Co., [1984] Ch. 406. 

7370. Add. Annotation : — Refd. Kirbv v. Wilkins, 
[1929] 2 Oh. 444. 

7371a. Scheme Involving reduction of capital 

— Modification of rights of different classes of 
shareholders.] — Re Odhams Press, Ltd., 
[1925] W, N. 10. 

7372. Add. Annotation : — Refd. He (.Tamer Motors, 
Ltd., [1937] 1 All H. R. 671. 

7373. Add. Annotation : — Consd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 625, 

7373a. Arrangement between creditors & voluntary 
company “ about to be wound up — Meaning 
of.]— Bc/d: (1) 1929 Act, s. 251 (1), appUes 
only to an ari-angement entered into during 
a voluntary winding-up or shoi^tly before the 
passing of a resolution for a voluntary winding 
up ; (2) a composition by a co. with its credi- 
tors, intended to make the co. solvent & 
therefore to prevent a voluntary winding up, 
is not an “ arrangement within the sect, 

Qu. : whether the word “ arrangement ** 
in the sect, is intended to include a com- 
promise. — Re CoNTAL Radio, Ltd., [1932] 

2 Oh. 66 ; 101 L. J. Ch. 377 ; 148 L. T. 109 ; 

48 T. L. R. 458 ; 76 Sol. Jo. 359; [1931] 

B. & C. R. 255. 

7373b. Whether compromise Included.] — 

Re CoNTAL Radio, Ltd., No. 737Sa, ante. 

7S73c. Circulars — Sufficiency of.] — Re Dorman, 

“ Long & Co., T/td., Re South Durham Steel 
& Iron Co., Ltd., No. 7377a, post. ] 


7373d. — ' Pifty Of eowrt to 

Re Dorman. Lorn A? Co., ^ 

Durham Steei* St Iron Co., L'jpo., No. 73 

post, 

7874a. 

L. Jo. 80 ; 169 L. T. Jo. 101 ; [1980] W. N . ^ ; 

7377a. In 1933, Dorman, l4ong ,v 

Co., Ltd., & South Durham Steel <fe Iron Co., 
Ltd. (hereinafter respectively called ** Dor* 
mans “ South Durham provisionally 
agreed that Dormans should acquire South 
Durham’s undertaking & assets. TVo 
schemes of iirrangement were prepared, one 
between Dormans, its 6J per cent, debenture 
stockholders «& its shareholders, & the other 
between South Durham <fcits debenture stock- 
holders <fc shareholders, each scheme being 
conditional on the ct.’s sanctioning the other 
before the end of 1933. On June 19, the 
ct. ordered that Dormans & South Durham 
should convene sepai'aie meetings of their 
interested debenture stockholders & of their 
classes of shareholders, to consider & if 
thought lit approve the respective schemes, 
by letter enclosing a print of the scheme & 
a proxy in the form settled in chambers. 
On June SO, a circular signed by South Dur- 
ham’s secretary, a notice of the meetings, & 
forms of proxy settled in chambers, were sent 
to South Durham’s debenture stockholders <fe 
shareholders. The circular stated (infer alia) 
that a revaluation of South Durham’s assets 
had been made by its auditors Sc confirmed 
by two named gentlemen. The forms of 
proxy purported to appoint a certain person 
as proxy, leaving the donor of the proxy to 
write “ for ” or “ against ” before the words 
“ the scheme.” The meetings were to be 
held on July 13, &; a note at the foot of the 
proxy stated that the proxy must be lodged 
not later than noon on July 15. On July 3 
a circular signed by Dormans’ secretary, 
notices of the meetings ordered by the ct. of 
its debenture stockholders & shareholders, 
proxies in the form settled in Chambers, &; 
voting cards, were sent to Dormans’ debenture 
stockholders & shareholders. The circular 
stated (inter alia) that the whole of Dormans* 
assets had been revalued upon the basis of 
their earning power & that the revaluation 
had been confirmed by two named gentlemen. 
These were the gentlemen who had confirmed 
the revaluation of South Durham’s assets. 
The circular stated also that the trustees for 
the stockholders, after careful investigation, 
recommended the scheme for the stockholders’ 
approval. It did not state the figures aiTived 
at in the revaluation, nor did it state that, 
as was the fact, the tmstees for the stock- 
holders, who were a bank which had financed 
Dormans, stoo^ to benefit by the scheme. 
The forms of proxy were substantially the 
same as those sent out with South Durham’s 
circular, the date of the meetings being 
July 27, &; the proxies being required t-o be 
lodged not later that 6 p.m. on July 26. 


PART 111. SECT. 87, SUB-SECT. 16.— 
A. ( 0 ). 

sg. Handing over of books by 
volurdary to compalsory liQuidator-^ 
Lien of voluntary liguidaior over books.) 
— Re Stockbridge & Co., Ltd., [1923] 
N. Z. h. R. 221.— N.Z. 

PART III. SECT, 39, SUB-SECT. 1.— B. 
f I Preferential treatment of 


crerfiior.j— Wliere a no. proposed a 
ecliome of arrang-omont, under wliich 
a bank appeared to be Booured to the 
extent of 20b. in the pound : — field : 
the scheme was uot ouo which, in view 
of the apparent preferential treatment 
accorded to the bank, the ct. should 
sanction. — L axniAre de Roubaix v. 
Glen Glove & Hosiekt Co.. Ltd.. 
[19261 8. O. 91.— SCOT, 

St. What court must oonsideT ,} — On an 


application to sanction a scheme of 
arrangement it is the duty of the judge 
to aecertuln whether all statutory 
requireiuonts have been complied 
with, & whether it ia fair & reasonable. 
— Re Daiky Ookpn. of Canada, Ltd.. 
U934J O. R. 436 ; 3 D. L. K. 347.—^ 
CAN. 

sw. -.)■ -Cabr'u. British Colum- 

bia Nickel Mines, Ltd. (No. 2), [1937 1 
3 W. W. R. 61.— 43AN. 
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Along tihe Bide of eaclx voting card was 
writt^ in red ink “ If you are voting aa 
pro^Ly for otker liolder(B), please write the 
name of liolder(s) on the back of this card/’ 
July 3 & July 10, H., a shareholder in South 
Durham, wrote to its shareholders criticising 
the scheme & asking them not to sign proxies 
in favour of it but to sign proxies against it 
which he enclosed with his second letter. 
At South Durham’s meetings H.’s proxies 
were rejected as being in a form different 
from that settled in Chambers, & certain 
proxies also were rejected as having been 
lodged after the time fixed for lodging proxies. 
The chairman reported that, if H.’s proxies 
were excluded, the scheme would be carried 
by the requisite statutory majority. Sc that 
if they were admitted there would be a 
majority in number, but not the three- 
fourths’ majority in value, in favour of the 
scheme. On July 19, a committee of 
debenture stockholders in Dormans who 
opposed the sclieme, among whom was L., 
sent a circular to about half the t>otal number 
of holders of £200 or ^ more 6^ per cent, 
debenture stock, asking them to vote against 
it. Many replied that they wished to revoke 
the proxies they had lodged & vote against 
the scheme, but feared that it would be too 
late. At the meeting of Dormans’ debenture 
stockholders, voting cards with the red ink 
sidenote on them were handed to those 
attending, Sc the chairman Srsked that they 
would record their votes on them. At the 
meeting certain proxies were rejected on 
the ground that they had been lodged after 
the time fixed for lodging proxies. The 
chairman reported that at all of Dormans’ 
meetings resolutions approving the scheme 
without modification were passed. I^etitions 
asking for the ct.’s sanction to the respective 
schemes came on for hearing on Nov. 22, 
Dormans’ x^otition being opposed by the 
debenture stockholders, of whose conunittee 
L. was a member, Sc South Durham’s by H. 
On the hearing of Dormans’ petition D. 
stated in an affidavit that he liad no instruc- 
tions with his voting card, that by request 
he (L.) took a vote by show of hands on the 
chairman’s refusing to do so & declared the 
resolution ajjproving the scheme lost. Sc that 
the chairman left the room. The chairman 
gave evidence denying that he left the meet- 
ing before the vote was taken Sc another 
witness denied that the statements in L.’s 
affidavit about the meeting were accurate. 
The confirmation of the schemes by the ct. 
was sought under 1929 Act, sects. 163 & 154, 
sects, giving power to compromise with 
creditors Sc members Sc providing for facilitat- 
ing reconstruction Sc amalgamation of cos. : — 
Held: (1) in determining whether a com- 
promise or arrangement should be sanctioned, 
the ct. must be satisfied that the resolutions 


sufficient, Sc misleading in its refereicj© t( 
the approval of the scheme by tbe triistee 
for the stockholders, & should have states 
the amount of the revaluation; (6) tlw 
description in South Durham’s circular of th< 
auditors’ report as if it were a valuation oi 
South Durham’s assets was justified only ii 
the report was prepared solely in order to 
ascertain the relative values of the assets 
of Dormans Sc South Durham, the oi)ii)ions 
of South Durham’s board were justified on 
an optimistic view. Sc the board had acted 
reasonably Sc in the best interests of those 
concerned. — Re Dorman, Long Sc Co., Ltd., 
Re South Durham Steel & Iron Co., Ltd., 
[1934] Ch. 635 ; 10.3 L. J. Ch. 31Q ; 161 L. T. 
347 ; 78 Sol. Jo. 12. 

Annotixtion : — Generally, Reid, lie Iinperial Chemical In- 
dustries, Ltd., Ch. 587. 

7382a. Scheme Involving reduction, reorgani- 

sation &> increase of capital.] — Walters 
(Stephen) Sc Sons, Ih’d., No. 839a, anie, 

7385a. Discretion of court as to acquisition of 
shares of dissentient shareholders — Terms 
must be adequate & reasonable.] — Upon a 
petition to sanction a scheme of arrangement 
Sc amalgamation under Cos. Act, 1929 (c. 23), 
s. 155, the ct. has power to determine the 
ter ms upon which the shades of shareholders 
who have dissented from the scheme approved 
by the majority shall be acquired, notwith- 
standing that since the original offer was 
made the scheme has been superseded by a 
later amalgamation which has absorbed the 
transferee co., Sc the fact that petitioners 
cannot offer to the dissentients the original 
shares accepted by the majority makes no 
difference to the jurisdiction of the ct., which 
is only bound to decide whether the terms 
offered are adequate Sc reasonable, Sc if nor, 
to substitute such other terms of purchase as, 
in its discretion, are fair Sc just. — Re Castner- 
Kellner Alkali Co., I/td., [1930] 2 CJi. 
349 ; 99 L. J. Ch. 453 ; 144 L. T. 26 j 46 
T. L. R. 592. 

7391. Add. Annotation: — Refd. .fames Sniitli 

Sons (Norwood), Tld. v. Coociman, [f036j 
Oh. 216. 


PART in. SECT. 89, SUB-SECT. 1 .— D. 

7887 ii. .] — The ot. refused to 

approve of a scheme of arrangement 
proposed by the insolvent debtor, 
an Incorporated oo.. Sc accepted by a 
majority of Its creditors, whereby the 
preferred Sc socured creditors were to 
be paid by debtor, & the unsecured 
creators paid in full by the allotment 
& issue to them of fully paid-up pre- 
ference shares in the debtor oo. or In 
a new oo. to bo incorporated. The 
scheme was not one which should be 
forced upon an unwllUng creditor. — 


Re Lindnkrs, Ltd. (1921), G4 D. L. R. 
717 ; 61 O. L. R, 110 ; 2 O. B. K. 19. - 
CAN. 

PART III. SECT. 89, SUB-SECT. 1.-- E. 

sf. Object of schcme^Clarifieation of 
rip/ifs.]— ( 1) Tho existence of reaneu- 
able doubts as to the rights of sharo- 
holders under the memorandum of 
assocn, of a oo. Is a ground \varrantin>^ 
the ct. in sanotlonlngr a sohemo or 
arrangement the effect of which is to 
remove those doubts. 

A limited oo. consisted of throe 

91 


olas*^eH of shanjhoItierM, viz. A., b- 
& O., \vlu)sc5 respective riR'lits were 

rletennincd by cJausc .') of tho 


randiuu of awHuen. 


Guc8ti<>ii8 naviug 


arisen as to tho ri^dits of tho A. sharo- 
noidors nniier clini.se 5, tho co. proposed 
a sohcrric (d arrangoinent hy wiilcU 
clause o-as to be replaced by a jiew 
elause. the etTect of which was to 
dotermiuo exactly the rights of the A. 
shareholders i—IIcld : as the proposed 
Hclioruo >vas one which would commend 
Itself to a reasonable business man, 
it would receive the sanction of the ct. 
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7398a. Acquisition ot shares of — Discretion 

of court.] — Re Castneb-Keixner Alkatj 
Co., Ltd., No. 7386a, ante, 

74<02. Add, Annotatwns : — As to (2) Consd. Re 
Domian, Long & Co., Re South Durham 
Steel & Iron Co., [1931] Oh. 635. Refd. Re 
Imperial Chemical IndustrioR, Ltd., [1936] 
Gh. 587. 

7404a. Different classes of creditors— Meaning 

of.]— By sect. 2 of the Joint Stock Cos. 
Arrangement Act, 1870 (c. 104), where an 
arrangement is proposed between a co. in the 
course of being wound up & “ the creditors of 
such CO., or any class of such creditors,*' the 
ct. may order that a meeting of “ such 
creditors or class of creditors ** shall be sum- 
moned, &; if a majority in number, repre- 
senting three-fourths in value of such 
creditors or class of creditors,” agree to the 
arrangement, it shall, if sanctioned by an 
order of the ct., be binding on “all such 
creditors or class of creditors, as the case 
may be,** A: also on the liquidator & con- 
tributories of the CO. The persons summoned 
to the meeting under the above sect- were 
the policy-holders of the oo., & no separate 
meeting was summoned of those whose 
policies had, as distinct from those whose 
policies had not, matured : — Held : the insured 
persons whose policies had matured formed a 
distinct class of creditors from those whose 
policies had not matured ; a separate meeting 
of such class ought to have been held under 
the Act in order to make the arrangement 
binding upon the members of that class ; 
& the arrangement did not, therefore, operate 
as a release by deft, of his claim against 
pltfs. — Sovereign Life Assurance Oo. v, 
Dodd, [1892] 2 Q. B. 573 ; 62 L. J. Q. B. 
19 ; 67 L. T. 396 ; 41 W. B. 4 ; 8 T. L. B. 
684 ; 36 Sol. Jo, 644 ; 4 B. 17, 0. A, 

7404b. Objections to — Should be taken on petition 
for sanction.] — In proceedings under 1929 
Act, sect. 163, for the sanction by the ct. of 
a compromise or arrangement between a 
CO. &: its creditors, or any class of them. 
Eve, .T., said that the responsibility for 
determining what creditors are to be sum- 
moned to any meeting, as constituting a class, 
is the appet.'s, & if the meetings are incor- 
rectly convened or constituted, or an objec- 
tion is taken to the presence of any particular 
creditors as having interests competing with 
the others, the objection must be taken on 


the hearing of the petition for sanction, & 
the appet. must take the risk of having it 
dismissed. — ^P raoticb Note, [1934] W. N. 
142 ,* 178 L. J. Jo. 28. 

7407a. Omission to advertise — Sufficient 

majority present.] — Where there was an in- 
advertent omission to advertise a scheme of 
arrangement under 1908 Act, s- 120, but it 
was satisfactorily proved that thirty out of 
thirty-one shareholders of the co. had 
received the notices t — Held : the meetings 
had in substance been held in manner pre- 
scribed, & the ct. would not insist on further 
meetings being convened. — Re Anqlo- 
Spanish Tartar Bbfineries, Ltd. (1924), 
68 Sol. Jo. 738. 

7408. Add, Annotation : — Consd. Re Dorman, 
Long & Co., Re South Durham Steel & Iron 
Co., [1934] Ch. 635. 

7409. Add, Annotation Consd. Re Dorman, Long 
& Co., Re South Durham Steel Iron Co., 
[1934] Ch. 635. 

7409a. .] — (1) Proxy papers to be used at 

meetings to consider schemes of arrangement 
should follow the form settled by the judge, 
which empowers the proxy “ to vote for me 
& in my name [ ] the said scheme either 

with or without modification as my proxy 
may approve,” & contains opposit/e the blank 
a marginal note as follows : “If for, insert 
‘ for,’ if against, insert * against,’ & strike 
out the words after ‘ scheme * & initial altera- 
tions.*' Proxies not according to this form 
will be properly rejected. 

(2) On a scheme of arrangement being 
sanctioned, the ct. refused to re-appoint 
the original trustees for the debenture- 
holders, it having been proved that they had 
refused to give information to the debenture- 
holders as to the trust estate, & had in fact 
acquired debentures from their cestuis que 
trust at inadequate prices, & not in th(*ir 
own names, but in the names of cos. con- 
trolled by them. 

(3) Trustees for debenture-holders are in no 
different position from other trustees, except 
that, unlike many other trustees, they are 
remunerated for their services, & whether 
the mtgor. co. is a going concern, or whether 
the security is being realised for the benefit 
of debenture-holders, the conduct of the 
trustees is controlled by the same rules, sub- 
jected to the same restrictions, Sc, measured 


(2) The unsucoessfial objector then 
moved that the co. should be found 
liable for his expenses, on the ground 
that dissentient shareholders should 
not be discouraged from bringing to 
the notice of the ct. considerations 
which might reasonably influence the 
ct. In arriving at a right decision. The 
ct. refused this motion, but, on con- 
sent of petitioners, foimd no exiienses 
due to or by either party In connection 
with the discussion on the objector’s 
note. — Edinburgh Railway Acjcess 
& Property Co. v, Scottish Metro- 
politan Assurance Co., 11932] S. C. 
2.— SOOT. 


PART III. SECT. 89, SUB-SECT. 1.— 
F. (a). 


7899 ii. .] — Where a 

bank, being a secured crmltor, Im- 
properly voted with the unsecured 
creditors i — Held f In the absonce of 
the bank as a voting creditor, the 


necessary three-fourths in value would 
not have been obtained, & the pro- 
cedure had not compiled with 1908 
Act, 8. 120(2). — I^AINIBRE DE ROUBAIX 
t». Glbn Glove & Hosiery Co., Ltd., 
(19261 S. C. 91.— SCOT. 

o j, Majority necesdaruA — 

Under soot. 122 (2) of Cos. Act, 1934, 
which provides for the sanctioning of a 
proimsed compromise or arrangement 
netwoen a co. & Its shareholders, the 
number of shai’eholders present in 
person or by proxy at the meeting & 
voting in favour of the arrangement 
must be three -fourths of the total 
number of shares of each class, not 
merely three-fourths of each class 
voting at the meeting unless the latter 
amounts to throe-fourths of the total 
of tbo shares of each class of share- 
holders . — Re Western Grooerb, Ltd., 
[1936] 2 W. W. R. 81 ; 2 D. L. R. 
762 ; (m appeal, [19361 8 W. W. R. 334. 

4 D. L. R. 816.— CAN. 

122 (2) of I 


Cos. .Act, 1034, is satisfied if share- 
holders holding three -fourths of tho 
shares of each class held by share- 
holders present in i)er8on or by proxy 
at the meeting approve the proposed 
scheme ; shareholders not present or 
represented by proxy should be dis- 
regarded . — Re Provinoial Apart- 
ments, Ltd,, [1936] 3 W. W. R. 327.— 
CAN. 

PART UI. SECT. 89, SUB-SECT, 1,— 
F. (b{. 

tt. Time, for iodiriwg.l-— Creditors* 
proxies need not be lodged at any par- 
ticular date. 

Where proxies lodged by creditors 
within forty -eight hours of a meeting 
to approve a sjheme of arrangement 
had been disallowed ‘.“—Held .* the 
rejeotipn of the proxies was wrong,^ 
Lainiebe db Roubaix V , Oden Giove 
& Hosiery Co., Ltd., (19261 S. 0. 91. 
-H80OT. 
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by the same standards as are applied to other 
fiduciary agents (Evb, J.). — Ee Magadi 
Soda Oo., Ltd. (1926), 94 L. J. Oh. 217 ; 41 
T. L. R. 297; 09 Sol. Jo. 365; [1925] 
B. ^ 0. B. 70. 

Annotation : — As to <1 ) Oonsd. He Dorraaa, Long & Co.. Re 
South Durham Steel Sc Iron Co., [1934] Oh. 635. 

7409b. .] — Re Dorman, Long Oo., Ltd., 

Re Sooth Durham Steel & Iron Oo., Ltd., 
No. 7377a, ante. 

7409c. .] — ^At a meeting to consider a scheme 

of arrangement a number of shareholders had ^ 
appointed proxies ‘‘ to act for loe at the 
meeting . . . for the purpose of considering 
&, if thought fit, approving, with or without 
modification, the i)roposed scheme of airange- 
ment ... & at such meeting or at any 
adjoiu'nment thereof to vote for me & in 
my name ” cither for or against the scheme. 
At the meeting a shareholder moved an 
amendment to the resolution ap{)roving the 
scheme that the consideration of the scheme 
should be deferred until after the publica- 
tion of the accounts for the year. Upon a 
show of hands there was a majority in favour 
of the amendment, but the chairman de- 
manded a poll, <fe using the proxies given to 
him, secured a majority to defeat the amend- 
ment : — Held : the form of proxy did not 
restrict the holder of the i^roxy, so far as 
voting was concerned, to voting either for 
or against the scheme of aiTangement. & 
the oliairman was entitled to use the jnoxies 
whicli he held to vote upon the amendment. — 
Re Waxed Papers, Ltd,, [1937] 2 All E. It. 
481 ; 15G L. T. 452 ; 53 T. L. Ji. 676 ; 81 
Sol. Jo. 397, C. A. 

7410. Add, Annotations : — to (2) Consd. Re 


Dorman, Long & Co., Re South Durham Steel 
& Iron Co., [1934J Ch. 635, Retd. Re Imperial 
Chemical Industries, Ltd., [1930] Ch. 587. 

7411a. Duty of directors to use.] — Re Dorman? 
Long & Co., Ltd., Re South Durham Steel 
& Iron Co., Ltd., No. 7377a, ante, 

I 7412. Add, Annotation : — Refd. I'orrens v, I. R. 
Comrs. (1933), 18 Tax Cas. 262. 

7415a, Release of joint debtor — Other joint debtors 
not released.] — Although an accord & satis- 
faction between a creditor k, one of several 
joint & several debtors discharges the other 
joint & several debtors unless it apx>ears from 
the terms of agreement or the surrounding 
circumstances that the creditor intended to 
I'eserve his right against them, yet when the 
debt of one of the joint k several debtors, 
being a co., is released by a scheme of arrange- 
ment in the liquidation of tliat co., that 
scheine does not release the other debtors. 
The scheme has a statutory operation k is 
quite different fr^om an agreement signed by 
the parties, k it is not necessary for the 
scheme to reserve the rights of those debtors. 
— Re Garner’s Motors, Ltd., [1937] Ch. 
594 ; [1937] i All E. R. 671 ; 106 L. J. Ch. 
365; 157 L. T. 258 ; 81 8ol. Jo. 218. 

7440, After this case add : — 

.] — noWf 1929 Act, 

8. 295 (5). 

7452a. Notice of motion to be given to Treasury 
Solicitor — Where undistributed assets.] — Re 

Home k Colonial Insurance Co., Ltd., 
No. 7174a, ayite. 

7452b, Filing of affidavit of notice.] — ^Prac- 

tice Note, [1931] W. N. 199 ; 172 L. T. Jo. 
299. 


Part IV. — Banking Companies. 


7462a. Defences available — ^Liability lor 

calls.] — Assunvpsit on a money demand 
against a joint stock banking co. Plea, 
after setting out the deed of settlement, to 
which pltf. was a party, a set-off for calls 
due on shares held by pltf. Replication, 
“ not indebted : — Held : (1) the replication 
was bad, the set-off being founded entirely 
on the deed ; (2) the plea was good, — 

Mil VAIN V, Mather (1850), 6 Bxch. 55 ; 1 


L. M. & P. 220 ; 19 L. J. Ex. 227 ; 14 
L.T. 0.8.446; 155 B. R. 24. 

Annotation: — Oenerally, Refd, Smith v, Trowedale (1854), 
18 Jur. 552. 

7479. Add, Annotation : — Consd. Spencer v. Ash- 
worth Partington (1925), 94 L. J, K. B. 447. 

7479a. .]— -Barclay v. Pbarse (1884), Times, 

Aug. 4, C. A. 

AnnotatUms : — Distd. Perry v. Barnett (1885), 14 Q. B. D. 
467. Apld. Seymour v. Bridge (1885), 14 Q. B. I). 460. 


PART III. SECT. 40. SUB-SECT. 2.-— A, 

7449 V. .] — A 00 . formed 

for the purpose of money-lending, 
which, having discontinued business, 
had been stnick off the register, 
applied for an order to have its name 
restored thereto, the main ground of 
its application being that it desired 
to recover from a bkpt. estate a 
dividend which had become payable 
since the date of striking off : — Held : 
the application should bo granted. — 
CuARijss Daus, Ltd., [1927] S. 0. 
X30.— SOOT, 

oi, jJi8$oltUion of company on 

non-compliance unth atedtUory for- 
meUitica .] — A oo. which bfilod to comply 
with Cos. (Reconstitution of Records) 
Act (N.L), 1923, Sc was thereupon 
dissolved, may bo ** replaced on Sc 
** restored to the register in_ accord- 
ance with sect. 5 (4). — -Re 

Brick Sc Estate Co.. Ltd., 11026 ] K. 
47.— m. 

si. Effect of.\ — ^Wher© a oo, has 
defaulted In complying with Oos. Act, 
as. 80 - 85 , Sc its letters patent have 
been revoked &; oanoelled. Sc the default 


can be waived by showing that it was 
due to inadvertence, accident or 
neglect, the revocation is not complete 
but conditional. Sc, on the revival of 
the charter, the oo.*s existence must 
be considered to have been at no time 
interrupted, — BANQtnaj Oanadiennb 
Nationale e. Sawchuk, [1926] 3 
D. L. K. 964 ; [1926) 2 W. W. R. 771 ; 
36 Man. L. R. 1.— CAN. 

sp. ,1 — A 00 . which had been 

struok off the register was restored 
thereto by an order of the ot. which tn 
pursuance of sect. 200 of Oos. Act, 
1929, provided that it should be with- 
out preludioe to the rights of parties 
aoqulrea prior to the date ” of the 
restoration but contained no further 
directions or provisions. The Act 
provided that the effect of an order for 
restoration was that “ the oo. shall 
be deemed to have continued in 
existence ... as if it had not been 
struck off ** : — Held : the Grown was 
not entitled to moneys which were on 
deposit in a bank to the oo.’s credit at 
the date of the striking off Sc which 
were still held by the bank when the 

93 


OO. was restored. The “ rights pro- 
tected by the “ without inejudice ” 
clause did not Include such rights as 
the Grown *8 right to bona vacantia, — 
A.-G. FOB British Columbia v. RovAii 
Bank op Canada & Island Amuse- 
ment Co., Ltd., [1936] 1 W. W. K. 
108 ; 50 B. 0. R. 268 ; affd., 11937J 
1 W. W. H. 273 ; 1 D, L. B. 637 ; affd., 
[1 937] S. O. K. 459 —CAN. 

PART IV. SECT. 4. 

sr. Position of depositors.] — If a, 
CO. Is deprived of the power to receive 
money on deposit, then in a subHogiiont 
btenoy. Uqmdation of the co. the 
depositors claiming for moneys on 
deposit prior to its losing such powers 
will be paid in fall, before depositors 
claiming for deiH>sity made after it lost 
such powers. Withdrawals made by 
one of the second class of depoiitors 
will be appropriated by the ct. to bis 
deposits made before the lose of such 
. — Re Nippon Kinyn Sha, 
Ex V, Tot ABO Fujino, (19231 
) D. L. R. 1156; 32 B. C. li. 66; 
[1923] 1 W. W. R. 880 ; 8 0. B. R. 
673.— CAN. 


powers 

Ltd., 
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Part V. — Insurance Companies 


7482. Add, Annotation : — Refd* Jacobs v. Batavia 
<&: General Plantations Trust, [1924] 2 Ch. 
.S29. 

7482a. Power of company to vary rate of Interest 
on loans to policy-holders.] — In an action by 
a policy-holder against an insurance co. for a 
declaration that the co. were not entitled to 
charge more than 4 per cent, interest on 
sums advanced on security of their policies, 
pltf. based his case on an alleged collateral 
contract or on established practice : — Held : 
there was no collateral contract, &c the 
practice proved was to make loans at the 
rate of interest fixed by the board, <5!;: not to 
charge one fixed rate for all time. — Thiselton 
V. CoMMEuciAD Union Assurance Co., [1920J 
Ch. 8cS8 ; 9.5 L. J. Ch. 447 ; 136 L. T. 114; 
70 8ol. Jo. 892. 

7484a. Shareholders — Liability to execution.] — 

Affidavits of a director of the co. stating, 
that, on a certain day, the co. discontinued 
to carry on its business, was wholly in- 
solvent, <fe that its funds, proi^erty, & assets 
were & had since continued totally ex- 
hausted, & that there were no funds, property, 
or assets of or belonging to the co., or any 
other means whatsoever from or by which the 
pltf. could recover or enforce payment of the 
judgment-debt ; & of the sheriff’s officer to 
whom a fi, fa. against the co. had been de- 
livered for execution, stating that he went to 
the only place in London where the co. had 
carried on its business, & found the place 
deserted, & from information & personal 
inspection ascertained that they had no goods 
or pi’operty there : — Held : sufficient to 
entitled the judgment-creditor to execution 
against a shareholder under 7 <& 8 Viet, 
c, 110, H. 68. — iiiDGWAY V . Security Mutual 
Life Ahsurance Society (1850), 18 C. B. 
086 ; 139 E. R. 1540. 

7485a. Companies to which Assurance Companies 
Act, 1909 (c. 49), applies — Employers' lia- 
bility insurance company — Carrying on busi- 
ness outside United Kingdom — What Is.] — 

The above Act applies to employers’ liability 
insurance business carried on in the United 
Kingdom, though the risks run, & the lia- 
bility insured against, originated outside the 
United Kingdom, as sect. 33 (1) (i) of the 
above Act refers to the place where the 
business is carried on & not to the place 
where the risks are run, the act of issuing the 
policies constituting the carrying on or 
transacting business .^ — He United General 
CoMiuERCiAL Insurance Corpn., [1927] 2 Oh. 


61 ; 90 L. J. Oh. 231 ; 136 L. T. 663 ; 71 
Sol. Jo. 141, O. A. 

Annotation: — Befd. First Russian Insoe. v. London & Lan- 
cashire Insce,, [1928] Ch. 922. 

7485b. LlabUity of assets.]—A policy of insurance 
under the common seal of a joint stock co. 
contained the following proviso : “ That the 
said policy, or any thing therein contained, 
shall in no case extend, or be deemed or 
construed to extend, to charge or render 
liable the respective proprietors of the said 
CO., or any of them,” etc., “ t-o any claim or 
demand whatsoever in respect of the said 
olicy or of the assurance thereby made, 
eyond tlie amount of their, his or her 
individual shares or share in the capital 
stock of the said co. ; but that the capital 
stock & funds of the said co. shall alone be 
charged & liable to answer all claims & 
demands by virtue of tho said assurance, or 
mcident thereto ” : — Held : the terms of the 
policy precluded the assured from any remedy 
at law against individual shareholders ; &, 
consequenfly, that, after using due diligence 
to obtain satisfaction of a judgment recovered 
against the co. in an action on such policy, 
by execution against their property, he was 
not entitled to issue execution against an 
individual shareholder, under sects. 66 & 68 
of Stat. 7 & 8 Viet. (c. 110), ss. 06, 68.— 
IIalket V. Merchant Traders’ Ship Loan 
INSCE. Assocn. (1849), 13 Q. B. 960 ; 19 
L. J. Q. B. 59 ; 14 Jur. 222 ; 110 E. B. 1530. 

7490. After this case add : — 

Company carrying on motor vehicle busi- 
ness.] — See Road Traffic Act, 1930 (c.43), s. 42. 

7490a. “ Policy on human life — What 

amounts to.] — The co., now in liquidation, in 
addition to ordinary life assurance business 
issued endowment policies consisting of 
assurances of sums of money maturing at the 
expiration of a stated number of years. 
Amongst other such policies the co. issued a 
form of certificate whereby in consideration 
of an annual jiremium it assured pa3rment to 
the certificate-holder (which expression in- 
cluded his exors., administrators & assigns) 
of a fixed sum at a future date, subject to a 
condition that the legal personal representa- 
tives of any certificate-holder should be at 
libcit^^ to surrender the certificate to the co. 
within six months of the death of the holder, 
in which case the co, should pay to them the 
total amount of all premiums then paid 
thereunder : — Held : looking to the option 
of surrender given to the legal personal 


PART V. SECT. 1. 


8t. (Grounds for grantinQ or refusing 
licence — Whether coTnpany carrying mi 
Imsiness in good fcviih .] — -Re Ai.L Risk 
Insuranck Aobnciies, Ltd. (B. C.). 
[1927] 3 D. L. 11. [19271 3 

W. B. R. .58.~-CAN. 


7488 1 , Power of directors to contract — 
Contract to stand surety foe debt due by 
third party.] — Held: not within the 

00. *e arts, of assocn. — H industan 
AssuranCk & Mutual Beneftt 
Society, Ltd., Lahore Khaisa 
Bank. Ltd.. Gujuanwala (1927), 

1. L. R. 9 Lah. 360.-— IND. 


BX. 8‘rperiniendent of insurance — 


Powers — To alter annual statement of 
compan/y.] — Re Sun Life Assurance 
Co.. [1927] 4 D. L. R. 287.— CAN. 


ay. Power to write off capital — Extent 
of power ,] — The power conferred by 
sect. 70 of Insurance Act. R. S. C., 1927 
( 0 . 101), of writing off paid-up capita] 
is not limited to the writing off of tho 
precise amount of the lost capital. — 
Re Canada National Fire Insurance 
Co., [1930] 3 W. W. R. 113 ; 4 D. L. R. 
f)72 ; 39 Man. L. R. 188 ; 12 C. B. R. 
31.— CAN. 


PART V. SEOt. 6. 

BA. Briiiah company doing business in 

94 


Irish Free Slate .] — A British Insurance 
CO. doing business in the Irish Free 
State after Dec. 1922, claimed not to 
l>e liable to make any deposits In the 
Irish Free State in consequence of 
C-oustltution Sz. Adaptation of Enact- 
ments Act, 1922, art. 73, & External 
Cos. Adaptation Order, 1923, on the 
RTound that the Act liad been cotnpUed 
with In 1914, when deposits were made 
in England i—Held : the co. was 
hound to make such deposits in the 
Irish Free State. — Western Austra- 
lian Insurance Co., Ltd. v. A.-Q. & 
Minister fob Industry & Commerce, 
[1926] 1. R. 67 ; 59 I. L. T. 109.— IR. 
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representatives in case of the death of the 
iloldsry till© lomi of c^rtiijRicfitr© Wfl^s cti ** policy 
on human life ” witUn the statutory defini- 
tion contained in Assurance Cos. Act, 1909 
(c. 49), s. 30 (a), entitling the holder to resort 
to the statutory deposit in the liquidation of 
the CO. he Natk^nal Standard Life 
1 ^27 ; 87 L. J. Cli. 

283 ; 118 L. T. 021. 

74 , 90 b. — Reinsurance of fire risks.] — The 

business of reinsuring fire risks is fire insur- 
ance business within Assurance Companies 
Act, U)09 (c. 49), tt a foreign co., which car- 
ries on the business of reinsurance of fire 
risks in the United Kingdom, but does not 
otherwise carry on insurance business in 
England, is bound to deposit with the Pay- 
master-General the sum prescribed by s. 2 

(1) of the Act. — F 0 RSIKRING 6 AKT. Nation AL 
(OP CorENHAGFN) V. A.-G., [1025] A. C. 639 ; 
94 L. J. K. B. 712 ; 133 L. T. 151 ; 41 
T. L. R. 473 ; 69 Sol. Jo. 543 ; 30 Com. 
Cas. 252, H. L. ; affff. 8. C. sub nom, A.-G. 
V. Forsikringsakt. National (op Copen- 
hagen) (1924), 93 L. J. K. B. 679, 0. A. 

Annotations: — Retd. Fir.-^t Russian Insco, v. London 
Lanca.shiro liisco.. [1928] Cb. 922; Re National Benefit 
Assoe,, hJx p. EnKli.sb Tnsoe., Il928j Ch. 74. 

74*90c. Company carrying on accident Insur- 

ance business — Charitable association.] — The 
ct. held that the British Provident ^socn. 
for Hosy>ital Sc Additional Services was not 
a CO. carrying on accident insurance business 
within Assurance Cos. Act, 1909 (c. 49), 
s. 1 (c). — Hall U’Atii v. British Provident 
Assocn. for Hospital & Additional Ser- 
vices (1932), 48 T, L. R, 240 ; 70 Sol. ,To. 111. 

7493a. By summons under R. S. C., 

Ord, 50, r, 2 (8).] — Up Canada Life Assur- 
ance Co., [1920] W, N. 46; 167 L. T. Jo. 156. 

7493b. .] — A CO. carrying on 

a general insurance business deposited, under 
the combined provisions of Assurance Cos. 
Act, 1909 (c. 49), & Road Traffic Act, 1930 
(c. 43), s. 42, & rules thereunder, securities 
to the value of £15,000 in respect of motor 
vehicle insurance. The securities so de- 
posited increased in market value, & the co. 
sought to exchange them for other securities 
to the value <_)f £15,000. The questions arose 
whether an application to the ct. should be 
made by petition or by summons in Chambers, 
<fe whether tlie co. had any such right ; — 
Held: (1) if the £15,000 deposit had been 
made in cash, no variation could occur, &, 
therefore, if securities were deposited in lieu 
of cash, on the one hand the co. could not 
demand as of right to change those securities 
if they appreciated in value, nor, on the 
other hand, could the Paymaster- General 
demand farther security in case of a deprecia- 
tion in value of the securities deposited ; 

(2) if the application wore to withdraw the 

securities, the application must be by petition 
to the ct., but if it were for a mere change of 
investment it must be by summons ; (3) in 
either case the Board of Trade must be con- 
sulted in the fii-st place, & the ct. has dis- 
cretion to pass such order as it may deem 
just in the i)articular circumstances. — Re 
General Accident, Fire & Life Assur- 
ance CoKFN., Ltd., [1933] Oh. 349 ; 102 


L. J. Ch. 98 ; 148 L. T. 451 ; 49 T. L. B. 
107. 

7493c. Appreciation or deprecia- 

tion of securities — Whether grounds for 
variation.] — Re General Accident, Fire & 
Life Assurance Cohpn., Ltd., No. 7493b, 
ante, 

74984 , Notice to Board of Trade.] — 

Re General Accident, Fire & Life Assur- 
ance CoRPN., IjTD., No. 74 93b, ante, 

7498. Add, Annotation : — Refd. Re Profits & 
Income Insce., [1929] 1 Ch. 262. 


7500. Add, Annotations : — Refd. Re South Bast 
Lancashire Insurance Oo., [1935] Ch. 226 ; 
Re Hearts of Oak Assurance Co., [1936] Ch. 
558. 

7500a. Deposit by company carrying on motor 

vehicle business.]-— (1) The deposit of £15,000 
made by a co. under Assurance Companies 
Act, 1009 (c. 49), as amended by Road 
Traffic Act, 1930 (c. 43), s. 42, is primarily 
applicable in satisfaction of claims under 
motor vehicle insurance policies issued by 
the CO. in priority to the claims of its general 
creditors. 

(2) The deposits dealt with in Road Traffic 
Act, 1930 (c. 43), 8. 43, are primarily applic- 
able for the payment of claims arising in 
respect of third party risks only, the £15,000 
deposit being a security for the holders of 
policies coming within the motor vehicle 
insurance business. — Re South-East Lan- 
cashire Insurance Co. (1032), 102 L. J. 
Ch. 27 ; 49 T. L. R. 25 ; 70 Sol. Jo. 815. 

Annotation : — Consd. Re South East Lancashire Insurance 
Oo.. [1934] Ch. 374. 

7600b. ,] — In the winding up of an 

insurance co. carrying on motor vehicle 
insurance business, the deposit of £15,000 
made by the co. with the Accountant-General 
of the Supreme C5t. under the Assurance Cos. 
Act, 1909 (c. 40), as amended by Road 
Traffic Act, 1930 (c. 43), s. 42, forms assets 
of the CO. available for distribution among all 
its creditors generally, is not primarily 
applicable to the satisfaction of the claims of 
the holders of motor vehicle insurance policies 
issued by the co. — Re South East Lan- 
cashire Insuraj^ce Oo., Ltd,, [1035] Ch. 
225 ; 104 L. J. Ch. 158 ; 152 L. T. 245 ; 51 
T. L. R. 143 ; 78 Sol. Jo. 859, O. A. 

Annotation : — ^Apld. Re Hearts of Oak Assurance Co., [1936] 
Oh. 558. 


7500c. .] — (1) Where a statutory deposit has 

been made by an assurance co., the polic^^ 
holders of the class in respect of which the 
deposit was made & the general creditors of 
the co. whose claims arise in connection wit h 
the business of that class have, in a li<pii<ln~ 
lion, a claim in priority to other eieditois 
over the investments made by the co. 


representing that deposit. • • i 

(2) Where an assurance co. goes inf o hqnida- 
tion the holder of an industrial policy entered 
into before the year 1921, must , befotn 
can make a claim against the 
under Life Assurance Cos. Act, IMO (e. oi), 
show that, if he is ouJv admitted to proy^e 
against the deposit made umhn; tlie Act of 
1923 & against tie' general o,ss(‘fs, he wouk 


7498 1. Application of deposit on 1 Assurance Co., TjTD., Paciiuc Great 
up.] — Re National Benefit 1 Eastern Tiv. Co.^s Case, [19271 


J T). L. H. 289 ; 11927] 2 \V. W. R. 
348 ; 36 Mon. L. R. 549.— GAN. 
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j?eoeive less than he would have i*eceived if j 
the Act of 1923 had uot been passed.— 
Hbabts QF Oak: Absiijiancb Co., hTD^i [1936] 
Ch. m ; 1^5 L* J. Oh. 211 ; 165 L. T. 407 ; 
[1937-7] B. &O. B. 65. 

7508a. - — .] — Be United Biritish 

Inbdjranoe Co., No, 7526a, poet 

7510a. lusuraiice o&mpaxiles<-nSeparate funds — Dis- 
tribution of surplus of one fund among 
members of society.] — In Assurance Com- 
panies Act, 1009 (c. 49), as applied to indus- 
trial life assurance by the Industrial 
Assurance Act, 1923 (c. 8), there is nothing 
to prevent a society, which is carrying on 
industrial life assurance as well as ordinary 
life assurance, from distributing among ili / 
membeis such part of the surplus of the f 
industrial life assurance fund as it may be 
determine to distribute in accordance with 
the provisions of its rules. — ^W esleyak & 
General Assubance Society t;. A.-G,, I 

. US L. T. 

49 T. L. R. 140 ; 77 Sol. Jo. 48. 

7526a. — Where an assurance co. having 

power under its memorandum of assocn. 
to transfer its business or any part thereof 
to another co. has agreed to transfer all its 
life business to another assurance co., & the 
proposed transfer has been sanctioned by the 
ct. upon a petition presented under Assurance 
Companies Act, 1909 (c. 49), s. 13, & all 
statutoiy requirements in connection with 
the transfer have been duly complied with, 
the effect is that all liability of the transferring 
CO. towards its policy holders is completely 
discharged, the ct. can order payment out 
of the deposit money to the transferring co. — 

Be United Biutish Insuiiance Co., [1929] 

2 Oh. 430 ; 98 L. J. Ch. 444 ; 142 L. T. 12. 

7536. Add, Annotaiion : — Held. Be National Bene- 
fit Assurance Co., [1931] 1 Oh. 46. 

7542a. ,] — Be Britannic 

Assurance Co., Ltd. & Assurance Com- 
panies Act, 1909 (1927), 71 Sol. Jo. 729. 

7549. Add, Annotation: — As to (1) Refd. Cornish 
Mutual Assce. v. I. R. Oomrs., [1926] A. C, 281. 

7551. After this case add : — 

.] — See Assurance Cos. (Winding-up) 

Act, 1933 (c. 9). 

7661a. Wlnding-up of reinsurer — Claim against 
insuring company— iSet-off.]— By a treaty of 
reinsurance dated Apr. 13, 1920, between two 
insurance cos. the reinsurer accepted a share 
of all insurances accepted by or renewed by 
the insuring co. in its fire department. By 
Art. \ III. of the ti'eaty the insuring co. was 
entitled to retain & accumulate out of money 
due to the reinsurer a sum equal to 40 per 
cent, of the share of all premiums credited 


to the reinsurer la the year, 
remain as a depoeit td secure the due pe r 
formanoe of the db%iil^ ■ 

insuring co. was to he entitled to retain 
deposit, or my balance i^malning after 
satisfying any obligation in respect of whi( (i 
the reinsurer might make default, tmtil tlu 
determination of the agreement, paying the 
reinsurer interest at 8} per cent, per annum 
on any part of the deposit not used in maimer 
aforesaid. By Art. IX. the agreement was 
immediately determinable by notice on the 
reinsurer going into liquidation. On Jan. 31, 
1922, the reinsurer presented its own winding- 
up petition, & on Feb. 1, 1922, the insuring 
CO. gave notice determining the agi^ement. 
On Feb. 14, 1922, a compulsory order was 
made for the winding up of the reinsurer. 
After all obligations under the treaty had 
been satisfied, there remained in the posses- 
sion of the insuring co. a sum of over £8,000 
out of the deposit <fe a sum of accrued interest. 
The liquidator of the reinsurer took out a 
summons for a declaration that the insiuang 
CO. was bound to pay over the deposit <fc 
interest in full. The insuring co. claimed to 
be entitled to set them off against sums due 
to it from the reinsurer under other treaties 
& policies of insurance reinsurance : — 

Held: (1) the interest was a debt due from 
the insuring co. to the reinsurer <&; fell there- 
fore within Bkpey. Act, 1914 (c. 69), s. 31, 
as being one of a number of mutual credits or 
debts arising between the parties, & that 
there was therefore a right of set-off in regard 
to it ; (2) the deposit being money handed 
over to the insuring co. for a specific purpose, 
the balance remaining after satisfying the 
specific purpose continued to be excluded 
from the course of account between the 
parties &, could not be the subject of a set-off. 

— Be City Equitable Fire Insurance Co., 
Ltd. (2), [1930] 2 Ch. 293 ; 99 L. J. Ch. 636 ; 

143 L. T. 444 ; [1929-30] B. & C. R. 233, 

0. A. 

7593. Add. Annotation : — ^Retd. Biddulph <fe Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 96 L. J. Ch. 576. 

7600. Add. Annotations : —As to (1) Expld. Uc 
Hearts of Oak Assurance Co., [1936] Ch. 658. 

As to (2) Consd. & Apld. Be Profits Income 
Insce., [1929] 1 Oh. 262, 

7609. Add. Annotations : — Consd. Agricultural 
Wholesale Soc. v. Biddulph & Disti'ict Agri- 
cultural Soc., [1926] Oh. 769. Refd. Hole v. 
Garosey, [1930] A, 0. 472. 

7611a. Former actuary — ^In receipt of pension.] 

— On the resignation of the actuary & 
secretory of an insurance co. which, in 
addition to other branches of insurance 


PART V. SECT. 8/ SUB-SECT. 1. 

* !; “I — — — ilieanfcrjy of ** liabili- 
tU8 in Viotona.]-*-'Ou the proper 
oonstmotion of t.he sect, the “ IlabiU- 
tkw of the CO. in Vlotorla reforrod to 
la sect. 448 of Cos. Act. 1988, iaolnde 
a liability iuoari'ed elsewhere than in 
Victoria which is to he satisfied in 
Victoria.- -Ate BuiLDma As- 

BURANCK Co., Ltd., f 10321 V. L. R. 
301 ; Atgm L. R. 324.— AUS. 

PART V. SECT. 8, KUB-SECT. 4.— A. 

0 i. Dominion Winding-up Act,] 

~-ite OONTINKNTAL FiRE ^ CABCALTY 
Co., [1924] 1 W. W. R. 132. — CAN. 


C ii. .] — Re OONTINENTAL 

FniE& Casualty Co.. [1924] l W. W. R. 
1080.— CAN. 

PART V. SECT. 8. SUB-SECT. 5. —A. 

»g. RuU amount insured — No right 
to repayment of premiums .] — In Jan. 
1930. an order was made lor the winding 
up of a life assurance co. In May, 
1930, the official liquidator of the co. 
informed all policy-holders In the co. 
that the co. would not carry out its 
obligationa under the policies. Be- 
tween Jan. & May, 1930, certain policy- 
holders paid their premiums as they 
became due to the official liquidator. 
He placed the mon^s so received In a 
.special account. The policy-holders 

96 


claimed that the moneys should be 
repaid to them. The liquidator now 
applied to the ct, for directions as to 
how he should deal with these moneys : 
— Held : the wiudlnff-up,ordelc did uot 
determine the policies, Sc as by virtue 
of paying the premiums the policy- 
holders had become entitled to prove 
in the liquidation for the full amount 
insured, in the event of the policy 
maturing prior to repudiation they 
were not now entitled to the repay- 
ment of the premiums, &, therefore, the 
moneys should be retained by the 
liquidator as assets of the oo , — Re 
FBmKRAL BuILPINO AeSURANOK GO., 
Ltd. (1934). 34 S. R. N. S. W. 499 ; 51 
N. S. W. W. NT. IdO.— AUS. 



7612ft. ^ .] Meld ; the liquidator had rightly 

rejected a proof, in that the contract in respect 
of which the proof of debt was advanced, was 
a contract of marine insurance & no stamped 
policy was issued as required by law, so that 
the contract was invalid. — English Insur- 
ance Co. V. National Benefit Assurance 
Co. (Official Receiver), [1929] A. C. 114 : 
98 L. J. Ch. 1 ; 140 L. T. 76 ; [1928] B. & 
0. R. 67, H. L. ; affg, S. C. sub nom. Re 
Naitonal Benefit Assurance Co., Ex p. 
English Insurance Co„ [1928] Ch. 74, C. A. 


Jnnotalions .' — Distd. AV Norske IJoyd luaoe., [19281 W. N. 
99. Befd. Home & Colonial Insoe. (1929), 45 T. L. U. 
658; Jie National Bonotii Assurance Oo., Ltd., [1931] 
1 Ch. 46 : Motor Union Insurance Oo., Ltd. v. Mann- 
helmer Versicherunprs CesoUsohaft, [1933] 1 K. H. 812. 


7612b. EITect of compromise under 1908 Act, 

s. 214, accepted & acted on by parties,] — 

Re Norske Lloyd Insurance Co., Ltd., 
[1928] W. N, 99. 

7620. Add. Annotation : — Consd. Re Profits & 
Income Insce., [1929] 1 Oh. 262. 


7622. Add. Annotation : — Refd. Re Profits & 
Income Insce., (1929] 1 Oh. 262. 

7622a. ,] — ^An insurance co. carrying on 

a marine & general insurance business but 
excluding from its objects {inter alia) fir© 
insurance business, insured, through agent-s 
in Germany, a consigmnent of wool whilst 
in transit from quay to warehouse & whilst 
stored in a warehouse, against all damage 
or loss for one month. The policy was on 
a printed marine form in the German lan- 
^age, & the risks of fire tfe pilferage were 
included by indorsement. The policy was 
twice renewed whilst the wool was in storage 
upon payment of the same premium. After 
the second renewal a fire occurred causing 
serious damage to the wool. The owners 
claimed under the policy & recovered judg- 
ment in Germany, & afterwards in the King’s 
Bench Division, suing on the foreign judg- 
ment. 

The insurance co. having gone into liqui- 
dation, appets. presented a proof for the 
amount of the judgment, but the liquidator 
rejected it : — Held : the policy, though on a 


7625. Add. Amwtationa : — Distd. Re National Bene- 
fit Assce., [1924] 2 Ch. 339. N.F. Re City 
Life Assce. (1925). 42 T. L. B. 45. 

7626. Add. Annotation : — Refd. Re City Life 
Assce. (1926), 42 T. L. R. 45. 

7627. Add. Annotations : — Overd. Be City Life 
Assce. (1925), 42 T. L. R. 45. Refd, Re 
National Benefit Assce., [1924] 2 Ch. 339. 


7627a. .] — A policy-holder in a life assurance 

CO. borrowed money from the co. on his 
policy. Before the death of the assured the 
CO. was wound up, & the policy was valued 
under Assurance Companies Act, 1909 (c. 49). 
The policy-holder claimed to set off the value 
of the policy against his debt ; — Held : Bkpey. 
Act, 1914 (c. 59), B. 31, applied, there having 
been at the date of the winding up con- 
tractual obligations the breach of which 
might give rise to a claim for damages pro- 
vable in the winding up, & the policy-holder 
was entitled to set off the value of his policy 
against his debt. — Re National Benefit 
Assurance Co., Ltd., [1924] 2 Ch. 339 ; 
94 L. J, Oh. 33 ; 132 L. T, 50 ; 40 T L. B. 
755 ; 68 Sol. Jo. 753 ; [1924] B. & 0. R. 231. 

Annotation : — Apprvd. & FoUd. He Oity Life Asboo. Co. (1925 )> 
42 T. L. B.. 45. 


7627b, .] — In the liquidation of a life in- 

surance oo. policy holders who have mort- 
gaged their policies to the co. to secure 
advances are entitled under Bkpey. Act, 
1914 (c. 59), s. 31, as made applicable by 
1908 Act, s. 207, to set off the statutory 
value of their policies in full against the 
money due on their mtges., if the co. held the 
mtges. at the date of the commencement 
of the winding up, but not if, before that 
date, the co. had equitably assigned the 
mtges. to trustees to secure a trust fund for 
the payment of a certain class of the policies, 
— Be City Life Assurance Co., Ltd., [ 1926] 
Ch, 191 ; 96 L. J. Ch. 65 ; 134 L. T. 207 ; 
42 T, L.R. 45 ; 70 Sol. Jo, 108 ; [1925] B, 

O R. 233 C. A. 

^mwtoKoiw’— Beid. Re Profits & locomr Insce.. 

1 Ch. 262 : Be City Egulteble Fire Insurtwco ( o., IIW; ui -s 
Cb. 293 ; Re Fenton, Exp. Fenton Textile Asyocn. (1. >- 

99 L. J. Ch. 358. 




Part VI. — Companies Registered Under Repealed Statutes. 

7647a. Alteration In objects.]-^ Hbwitt Bbothebs, Lti>. (J931), 75 Sol. Jo. 6I5. 
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Part VII.— Unregistered Companies 


7650. Add, Annotaiim : — Retd. Employers’ lia 
bility Assce. v* Sedgwick OoUme (1926), 95 
h, J. K. B. 1015. 

766S. Add, Annotation : — Betd. Re Russian tv 
English Bank (1932), 48 T. L. R. 282. 


BoTOING ^ WKr.*Br’S*'OOHTKAC3T, 
[18961 1 Oh. 063 ; 64 L. J. Oh. 427 ; 72 
L.T 411 ; 39 Sol. Jo. 346 ; 43 W. R, 417 ; 
2 Mans. 267 ; 13 R. 125, 0. A. 

Annotations £.—* ApW. 


7669a. Representatives oi deceased 

members ,] — ^An unregistered co. cannot be 
wound up under Cos. Act, 1862 (c. 89), 
s. 199, unless there are more than seven 
existing memboi’s at the date of the winding- 
up petition. Representatives of deceased 
members, trust/ees of bkpt. members, & past 
members, although liable to contribute to the 
debts of the co., are not members within the 


Llewdllyn t 

(1914] 2 Ch. 670. 

7669b. Trustees of bankrupt members.} — 

Re Bowling & Wejlby’s Contract, No. 

7669a, ante. 

7687. Add. Annotation : — Refd. Russian & English 
Bank v. Baring Bros. & Co., [1936] 1 All E. R. 
505 . 


Part VIII. — Cost-Book Companies and Mining Companies 

in the Stannaries. 

7723a. .] — OouRTEis v, Johnson 7726. Add. Annotation : — Refd. Jebara v, Otto- 

(1853), cited 10 Exch. 242, n. ; 156 E. R. man Bank, [1927] 2 K. B. 254. 

7737. Add. Annotation : — Ae to (2) Consd. Spencer 
Annotation :-~Reld.Wa.teonv.8i>mtley(lB6i), 10 Exch. 222. V. Ashworth Partington, [1925] 1 K- B. 

589. 


Part IX. — Statutory Companies for Public Purposes 


7843a. Capital expenditure out of reserve 

funds.] — Sums expended by the railways 
upon capital works, & furnished by drawing 
upon theii* own undistributed profits, pension 
funds <fe reserves, are not additional capital 
“ raised or provided ” within Railways Act, 
1921 (c. 55), s. 58 (1) (/>). Therefore the 
companies are not entitled to include those 
sums as capital for the purpose of fixing 
the standard rates & charges necessary to 
produce the revenue sufficient to remunerate 
them upon their capital valuation . — Re 
vStandakd Charges Schedule (1925), 04 
L, J. K. B. 364 ; 132 L. T. 682 ; 89 J. P. 90 ; 
41 T. L. R. 247 ; 69 Sol. Jo. 326 ; 23 L. G. R. 
209 ; 18 Ry. & Can. Tr. Cas. 133, C. A. 


7862. Add. Annotation: — As to {I ) Consd. Witham 
Outfall Board v. Boston Corpn. (1926), 136 
L. T, 756. 

7904a. .] — The ct. will not grant a 

rule under 8 & 9 Viet. c. 16, s. 36, for a scire 
facias against a party as a shareholder in a 
joint stock co., upon a judgment obtained 
against the co., unless the affidavits disclose 
refisonahle grounds for believing that the 
party Sought to be charged is a shareholder. 
The fact of his having applied for & received 
an allotment of shares, & paid a deposit 
thereon, is not enough. — Edwards v. 
Kilkenny & GitEAT Southern & Western 
Ry. Co. (1803), 14 0. B. N. S. 526; 143 
E. R. 526. 


PART VII. SECT. 2, SUB-SECT. 1. 

7654 i. Power of court — Under Corn- 
pantes Acts — Discretionary.] — The 
general partiiei In a limited partner- 
ship consisting of two members pre- 
sented a petition for the winding up 
of the partnership by the ct. & for the 
appointment of a liquidator : — Held : 
aftnough it was competent for the ct. 
to appoint a judicial factor to wind up 
a Urriited partnership, the averments 
of parties showed that ouestions 
to the liability of the limited partner 
were likely tn arise, Sc it was more 
expedient that the partnership should 
be wound up by tne ct. — ^MuiRnE.^p 
V. Boni.ANi), [1925] R. O. 474.-— SCOT. 

PART VII, SECT. 2, SUB-SECT. 2.— A. 

7658 I, Unregistered company ** — 
Benevolent society. h-- A co. & its 
directors instituted endowed a 
benevolent society, which was not 
registered under Friendly Sodeties 


Act, 189G, & made It a condition In 
the contract of employment of its 
manual laboimers that they should be 
members of the society. In addition 
to income derived from the endow- 
ment fund, further income was pro- 
vided, in terms of the constitution, by 
the members paying small weekly sums 
to the society, which were deducted 
from their wages, & by the co. paying 
an equal araoiint. The members & 
their dependants wore respectively 
entitled to sickness & death benefits. 
The management was vested in a com- 
mittee which was elected by the 
memliers in annual genexul meeting. 
The 00 ., having been bought up by a 
larger concern, went out of business, 
& the works were eventually closed 
down. A special meeting of the society 
was thereafter held, at which it was 
resolved to cease receiving contribu- 
tions & paying benefits. Subsequently 
certain ofBeers of the society presented 
a petition for the winding up of the 
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society as an “ imrogistered co.'*: — 
Held : the society was not a “ partner- 
ship, ossocn., or oo.*’ within Cos. Act, 
1908, Part VlII., e. 267, In respect 
that there was no contractual relation 
between the members inter se, &, 
accordingly, that it could not be wound 
up under the Act os an “ unregistered 
CO.** --Re Ca-ledonian Employees' 
Benevolent Society, [19281 8. C. 
633,— SCOT. 

PART VII. SECT. 2, SUB-SECT. 2.— D. 

7670 i. Association of less than seven 
member 8-^ At date of petiJti(m.]—Hetd : 
the ct. may not under Cos. Act. s. 271. 
order the winding up of an unr^stered 
CO. if it Is composed at the date of tho 
application for Its winding up, of not 
more than 7 members. — ^V. E. R, M, 
Chbttyar V. Hormasji (J) (1930), 
I, L. II. 8 Ran. 658, revsg. S. O. suhnom. 
Re Indian Companies Act. 1913 (1930). 
1. h. R. 8 Ron. 409.— IND. 



17. Whitehead, [1931] 1 Ch. 558 ; 100 

L. J. Ch. 147; 144 L. T. 036; [1929-30] 
B. & C. R, 276. 

7956. Add. Annotaiion : — to (2) Retd. Re 
King’s Settlement, King v. King, [1931] 2 
Ch. 294. 

S045. Add. Annotations : — ^Dlstd. Aylott West 
Ham Corpn., Sisson v. Same (1926), 96 
L, J. Ch. 533. Refd. Dennerley v. Prestwich 

U. D. C. (1929), 141 L. T. 602 ; Royal Trust 
Co. u. A.-a for Alberta (1929), 46 T. L. R. 25. 

8091. Add. Annotation : — Refd. Lovibond v. Grand 
Trunk Ry. C(u of Canada, [1936] 2 .AQ E. R. 
495. 

8126. Add. Annotation : — As to (2) Refd, Cotter 

V. National Union of Seamen [1929] Ch. 58. 

8129. Add. Annotations : — Generally, Refd. British 
Insulated & Helsby Cables v. Atherton, 
[1926] A. 0. 205 ; Be Golomb & Porter & 
Co.’s Arbitration (1931), 144 L. T. 683; Be 
Lee, Behrens & Co. (1932), 48 T. L. R. 248. 

8150. Add. Annotation : — Refd. Shaw & Sons (Sal- 
ford), Ltd. r. Shaw, [1936] 2 K. B. 113. 

8176. Add. AnnoiafAons : — Refd. British Insulated 
& Helsby Cables v, Atherton, [1926] A. C. 
205 ; Be Lee, Behrens & Co. (1932), 48 
T. L. R. 248. 


8321. Add. Citation : — 2 Macq. 391. 

8339. Add. Citation : — 1 Macq. 461. 

Add. Annotations : — Apld. Re Thomson, 
Thomson v. Allen, [1930] 1 Ch. 203 : Bell t7. 
Lever Bros., Ltd. (1931), 146 L. T. 258. 

8361, Add. Annotation : — Refd. Kreditbank Cassel 
G. m. b. H. r. Schenkers, [1926] 2 K. B, 450. 

8365. Add. Annotation : — Consd. Garrard v. James, 
[1925] Ch. 616. 

8366. Add, Annotation -Refd. Liggett (Liver- 
pool) 17. Barclays Bank, [1928] 1 K. B. 48. 

S375. Add. Annotation :—As to (1) Consd. Re Glyn 
Valley Tramway ( V)., [1937] (^h. 465. 

8389. Add. Annotations: — As to (I ) Apld. Garrard 
V. James, [1925] Ch. 616, Consd. Be George 
Inglefield, I.td. (1932), 48 T. L. R. 536. 
Refd. Staffs Motor Guarantee, Ltd. v. British 
W^agon Co., [1934] 2 K. B. 305. 

8390. Add. Annotations : — Refd. Re George Ingle- 
field, Ltd., [1933] Ch. 1 ; Be Lovegrove, Bxp. 
Ijovegi’ove & Co. (Sales), Ltd., Be Lovegi'Ove, 
Ex p. Trustees, [1935] Oh. 464. 

8412a. .] — Re Mersey Ry. Co., Gibbs 

V. Mersey Ry. Co. (1895), 11 T. L. R. 390. 
8416. Add. Annotation : — Consd. Re Glyn Valle\^ 
Tramway Co., [1937] (’h. 465. 


PART IX. SECT. 8, SUB-SECT. 6.— B. 

b I. Necesstty for .] — Where the 

directors of a railway oo. at one meeting 
made several calls, payable at intervals 
of two months from each other : — Held : 
b&d, for the calls cannot be made at less 
Intervals than two months ; Sc a 
stockholder who had paid the first 
call thus made, & thou transferred his 
shares, was not rosponRlble for the 
subsequent calls thus illegally made. — ► 
MooBE V. McLajikn (1862), 11 G. P. 

CAN. 

b 11, How calculated .] — Where 

calls on stock were to be made “ at 
periods of not leas than three months* 
Interval/* & one call was made payable 
on Aug. 10, Sc another on Nov. 10 ; — 
Held: an interval of three mouths 
had not elapsed between the two calls. 


& that the second call was therefore 
bad. — S tapacona Fire Sc Life In- 
STTRANOK Co. V. MACKENZIE (1878), 29 
C. P, 10.— CAN. 


PART IX. SECT. 14, SUB-SECT. 1. 

8370 1. By issue of debentures — On 
completion of portion of railway — Issue 
before completion .] — The B. 6c W. lly. 
Co., whose borrowing powers wore 
not to arise until a oertaln portion of 
their lino should have been open for 
traffic, entered Into an agreement with 
the S. & W. Ry. Oo. that, if the latter 
CO. would advance them a sufficient 
gum to enable them to complete that 
portion of the line, they, the B. & W. 

Co., would, when their borrowing powers 

arose, issue 8c deliver to the 8. & vv. 
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Co. a sufficient amount of dol»ontnr()s 
to enable them to repay theiusehes 
tho sum which they should so adv^aiifr. 
In pursuance of this ogr^'ement, thr 
8. & W. Co. paid, from time to tim(% 
the contractor’s accoants. ontil 
portion of the line renoLred by (be li. 
& W Co.’s speetal Act to bo open for 
traffic before the |>orrowiug 
should arise was cotaplctcd. i be 8. 
(Sr W Go. ad winced m that way 
£12,000. Tho r?. it W. Co.’s borrowing 
nowera having arisen, they issued & 
delivered to the 8. S: W. Co. debentures 
to secure that advance: — I/ela : there 
was notlilng Ulogal In that contract, 
eSc the debontures were valid to the 
extent of £12,000, the sum actually 
advanced,— -/Cc Baunalstown Sc Wex- 
ford Hy. Co. (1870), 4 I. R. Eq. 605.— 
IR. 
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S420ii« As Mwe^n ^ 

—A tramwajr oo,, <Si^ted. By pkVate Aet of 
FiirHtoient i ncorporatiag tfit© (5os. Ojlauses 
Acts, was closed . doW 0 , A!> after l?emg 
registered as a limited op. under Fart IX. of 
the Cos» Act, 1929, was v^cdimtarily wound 
up. The licjuidator took out a summons to 
determine (mter alia) the rights of debenture- 
holders as against unsecured creditors, & 
the extent oi the charge created hy the 
debentures ; — Held : the tramway having 
altogether ceased to exist as a going concern, 
the debenture-holders were entitled to a 
charge on all the assets, including proceeds 
of sale of realised assets & uncalled capital, 
in priority to the claims of unsecured 
creditors . — Be Glyn Valley Tramway Co., 
[1937] Oh. 4«5 ; [1937] 3 All E. R. 15 ; lOG 
L. J. Oh. 238 ; 157 L. T. 36 ; 63 T. L. R. 
743 ; 81 Sol. do. 479. 

8444a. .] — A receiver & manager was 

appointed of the undertaking of a tram- 
ways CO. — Bartlett v. West Metropolitan 
Tramways Oo., [1893] 3 Oh. 437 ; 63 L. J. Oh. 
208; 69L. T. 500. 

Annotation: — Dbtd. Marshall v. South Staffordshire Tram. 

Oo., 11896] 2 Oh. 36. 

8463. Add. Annotation : — Refd. Oswald TiUotson, 
Ltd. V. I. R. Comrs., [1933] 1 K. B. 134. 

8481a. Priority In winding-up— Validity.] — 

Windermere DrsTRicr Gas & Water Oo. 
V. Whitehead, No. 7953a, ante. 

8481h. Condition restricting rights of preference 
shareholders — Limitation to repayment out 
of surplus assets paid up on share — Validity.] 
— Windermere District Gas & Water Oo. 

V. Whitehead, No. 7053a, ante . 


8481c, 8urjplc»l 

orlglnid 8c provision 

was made in the memorandiim or articles of 
a statutory OO., which had a capital of 
£10,000, either for the distribution of surplus 
assets in the event of a windmg up or for 
dividends* except that the directors could 
declare A dividend to the members in pro- 
portion to their shares. In 1902 an order, 
which was confirmed by statute, was made 
roviding for an increase of the capital to 
18,000 by an issue of additional shares. 
The order provided that the undertakers 
should not make a larger dividend pay- 
ment than one of 10 per cent, on the 
original capital & one of 7 per cent, on the 
additional capital. There was no provision 
with regard to the distribution of surplus 
assets there was nothing else to distinguish 
the two classes of capital. In 1936 the co.’s 
undertaking was sold & the co. was wound 
up. A question arose as to the distribution 
of surplus assets in the hands of the liquidator 
after payment of the debts of the co. & after 
paying to the shareholders the amount paid 
up on their shares. The surplus assets 
represented inter alia the proceeds of the 
carrying on of the undertaking since the last 
dividend was declared paid : — Held : 
(1) as no dividend had been declared by the 
directors before the winding up, the surplus 
assets could not be distributed partly as 
dividend A partly as capital ; (2) the surplus 
assets ehotUd be distributed par?' passu 
between the holders of bot^h classes of share 
capital . — Be Syston Thuhmastun Gas, 
Light & Coke Oo., Ltd., [1937] 2 All E. R. 
322. 


Part XII. — Foreign Companies 


8510. Add. Annotaiixms : — ^Refd. Swedish Central 
Ry. V, Thompson, [1924] 2 K. B. 265 ; A.-G. 
V, Belilios, [1928] 1 K. B. 798. 

8512. Add. Annotation : — Refd. Employers' 

Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. . 

8513. Add. Annoialion Refd. Stui^tevant En- 
ginooring Co. v. Sturtevant Mill Co. of XJ.8.A., 
l.td., [1936] 3 All E. R. 137. 

8514. Add. Annotation: — Refd. Gilbert v, Gilbert 
& Rougher (1927), 96 L. J. P. 137. 

After this case add : — 

,]-~^See, now, 1929 Act, s. 284 (1). 


8520. Add, Annotation :—'RelA, Midland Bank v, 
I. R. Comrs., [1927] 2 K, B. 465. 

8523. For the portion of the paragraph in the 
original volume commencing with “ Held : ' ' 
substitute the following paragraph : — 

Held: (1) upon the construction of the 
decrees of £he Soviet Govt., defts. had not 
proved that pitf. bank was dissolved or that 
the property in the bonds was no longer in 
the bank ; (2) it was not open to defts. to 
raise by way of defence to the action the 
objection that the London branch manager 
had no authority to bring the action in the 


PART X. SECT, 6. 

sb. Effect of Act respecting Capacity 
of Companies, 1917 (o. 12).l — The above 
Act deale only with the capacity of cos. 
to exeidee tholr powers, & does not 
exUarire the powers themaelves . — Ee 
NoriA Wbstbbn Tkcbt Co., Ex p, 
PuitE Oil Oo., Lto. (Man,b [19261 1 
D. L. E. 689: (19*2^] 1 W. W. R. 436; 
35 Man. h, R, 483.— CAN. 


PART XU, SECT. 4. 
t. (top of p. 1200). Bead now 

w (p. 1200) 1. Company holding 

no licence in morimain.y^An Inenranoe 
cji., incorporated in a toreiflrn State Sc 
boldinsr no licence under Ontario 
Mortmain 3c Charitable Uees Act, but 
refflatered as authorised to do buiimees 
In Ontario, applied to be regristered ae 


the transferee of a chsorffe upon land : — 
Held : the oo. was entitled to bo 
registered without any qualification 
08 to proceedings that might be taken 
under that Act or any other Act 
affecting the holding of land by corpns. 
— Re New York Life Insurance Co. 
(1924), 65 O. L. R. 408.— CAN. 

q (p. 1200) i, Burden of 

proof of status to carry on btwinesa.l — 
La SAJ.U5 Extension University e. 
Freeman (Man,), [1926] 3 W. W. B. 
474.— CAN, 

0 , (p. 1202). Add ** revsd. 66 S. O. R. 
639.'^ 

^ ff. (p. 1.202) I. .1-^ 

News Pctblishino Oo. v, Armstrono 
Stage & Taxi Oo., (19333 3 D. L. B. 
568.— can. 


PART XU, SECT. 6. 

»o. General rule .] — In the absence of 
evidence of the law of the foreign state 
in question, the ct. cannot hold that a 
doctrine of English law applicable to a 
CO. Incorporated under local statutes 
applies to a co. Incorporated under a 
^rei^ statute- — Clark v. Thomas J, 


PART XII. SECT. 7, SUB-SEOT. 1.— A, 

1 L Necessity for proof of incor- 

poration .] — ^The provisiouB or Cos. Act, 
1933, requiring foreign cos. to he 
registered & licensed in Saskatchewan 
before oonunenoing to carry on buai- 
noa» therein do not Prevent an unregis- 
tered foreign oo. nrom suing In we 
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i i OMTtA iMwe \ 

moved to atwke out the name oi the hank aa 
Bcssiiui OoKMBRCui, & IirotrsTBiai, 
Bank w. Oohftoib d’Esoomptb db Mto- 
HOUaB, j|l»36] A. 0. 112 ; 93 L. J. K. B. 1098 ; 
182 t. T. 99 } 40 T, L, E. 837 ; 68 Sol, Jo, 
841 r BT, Ji, • 

■ a WaWlltr A»8oe. 

«, Seaf^k CoUto (19je). 9.5 L. J. K. B. X016. Dtatd, 
Ixazard Bros, & Co. v. Midlftiid Bank. Ltd., [1933] A. O. 
«»9. Consd. Bnsaian & Engliak Bank «. Baring Bros. 

(1932). 48 L. R. 193. As to (2) FoUd^^anqne 
7 rna 7 T A^-^ ^^irn — ^ 5 '*“ Petrograd v, Goukassow, 

Jnpifer (No. 2). [1925] 
P. 09 ; Jho Jnptter (No, 3) (1927), 137 L. T. 333. Wstd. 
— V. Scottisn Insoe. Corpn. (1929), 98 L. J. K, B. 308. 
Russian & English Bank v. Baring Bros. & Oo., 
rr ^ (Salford), Ltd. v. Shaw, 

[1935] 2 K.. B. 113. 


8523ae — ^ .] — bank incorporated in 

Russia in 1911, with British shao^eholders 
holding a majority of the shares, estahUsbed 
a branch in London under separate manage- 
ment in 1916. In 1917 the Bolshevist 
revolution took place, & the bank ceased to 
garry on any business in Russia, its last 
general meeting being held at Petrograd in 
June, 1917. In 1921 an action was com- 
menced in the name of the hank by British 
shareholders to recover two sums of £100,000 
& £80,000, forming part of a credit lodged by 
the former Russian Govt, with defts., an 
English bank, & alleged to have been assigned 
to pltfs. Pleadings were delivered, but the 
action lay dormant for several years, after 
which pleadings were amended the A.-G. 
was added as a deft. At some uncertain 
date, either before or shortly after the 
action was launched, pltfs. were dissolved 
& ceased to exist os a corpn. at Russian law 
by virtue of a decree of the Soviet Govern- 
ment : — Held : on a procedure summons 
taken out by defts., the action must be stayed 
indefinitely, as pltfs. no longer existed either 
in Russia or in Great Britain. 

Seivble : although extinguished in the 
country of its origin, there is power in the 
ct. to wind up the Bt^lish branch of a foreign 
corpn. as an unregistered co. under 1929 
Act, 8. 338.— Russian Sc English Bank v. 
Baring Bros. Sc Go., Ltd., [1932] 1 Oh. 436 ; 
101 L. J. Ch. 157 ; 146 L. T. 424 ; 48 T. L. R. 
193 ; 76 Sol. Jo. 68. 

Annotations : — Co&Sd. Ue Russian Sc English Rank, [1932] 
1 Oli, 603 ; Russian Sc English Bank t?. Baring Bros. & 
Co., [1935] Ch. 120. 


8523b. Application for removal of stay 

— ^After making of winding-up order,] — 

A Russian banking co., which had established 
a business in England, was dissolved by 
Soviet law before the coming into operation of 
1929 Act. The co. was pltf. in an action 
which was stayed in 1932 by an order of the 
ct., pltf. co. being treated as having been 


?oL 

dissolved, A. compulBovy 
was subsequently made under secst* dj 
1929 Act fifeZd ; 1929 Act, seoi. BS8 (2), did 
not operate to revive pltf. for the purposes of 
the action to which an end had been put hf 
the order of the ct. or to avoid the dissohition 
brought about by the foreign law. — RUSSIAN 
Sc English Bank v. Baring Bros* Sc Oo,, 
Ltd., [1934] Ch. 276 ; 103 L. J. Oh. Ill ; 
160 L. T. 863 ; 77 Sol. Jo. 913 ; [1933] B. 
Sc 0. R. 213. 

Annoiaiicm : — Uonsd. Russian & English Bank v. Baring 
Bros, & Co., [1935] Oh. 120. 

8523c, .]— A foreign co. which after 

carrying on business in this country has been 
dissolved in the country of its incorporation 
may, notwithstanding its dissolution in that 
country, be wound up as an unregistered co. 
under 1929 Act, s. 338 (1), (2), although the 
dissolution took place before the passing of 
that Act ; with the leave of the Registrar 
in Cos. Winding-up, on the instruction of the 
liquidator with the approval of the committee 
of inspection, an action may be brought in 
the name of the foreign co. to recover sums 
which at the date of its dissolution were due 
to the CO. Sc unpaid. — Russian Sc English 
Bank & Florance Montbfioue Guedalla 
V. Baring Bros. Sc Co., Lrn., [1936] A. O. 
405 ; [1936] 1 All E. R. 505 ; 105 L. J. Ch. 
J74; 154 L. T. 602; 52 T. L. R. 393; 

[1936-7] B. ite C. R. 28, H. L. 

8523d. .] — By a decree dated June 20, 

1930, the Italian government purported to 
dissolve the Bank of Ethiopia. The Em- 
peror Haile Selassie had left Abyssinia on 
May 1 or 2, 1936. In an action begun on 
Sept, 29, 1936, the Bank of Ethiopia made 
claims against the National Bank of Egypt 
(its correspondent in Cairo Sc London), Sc 
against the liquidator appointed pursuant to 
the Italian decree. In the action direction 
was made for the trial of the issue whether 
the Bank of Ethiopia had been dissolved or 
had otherwise C(?ased to exist by virtue of the 
laws of the country under the laws whereof 
it was incorporated, or, if it had not so ceased 
to exist, whether the action had been brought 
with its authority. On Apr. 28, 1937, the 
Emperor Haile Selassie, in England, signed 
a decree purporting to empower all cos. 
incorporated under Ethiopian law to hold 
valid meetings of theii* members Sc of their 
councils of administration Sc to carry on 
business outside Abyssinia. On Apr. 29, 
1937, the issue came before the Ct. for trial. 
During the hearing there was put before tlie 
ct. a certificate from the Foreign Office show- 
ing that the British government, in Dec. i 936, 
recognised the Italian government as being 
in fact {de facto) the government of the ao a 


province on ft contract made out of 
tbe province with respect to property 
eltuftte outside of the province ; but 
the pltf. foreign oo. must prove Its 
incorporation under the laws of the 
ootmtry in which it alleges It is Incor- 
porated. 

A certificate, puri>orting to be under 
the hand Sc seal of the Secretary of 
State for a certain state of the United 
States of America, to the efieot that 
the document attached thereto con- 
tains a true Sc correct copy of the 
charter of the pltf. oo. is not receivable 
In evidence to prove that the oo. Is 
incorporated in that state. But apply- 


ing K. B. rule 343, leave was given 
pltf, to establish its incorporation by 
an affidavit of said Secretary of State 
or of some official connected with his 
office who can testify as to the incor- 
poration & verify an examined copy 
of the charter. — B onpholdeus Bk- 
CURTTIIOS OOKPN. V. MaNVILPE, [1933] 
3 W. W. R. 1; 4 D. L. R. 699.— 
CAN. 


H i. .3 — The Supreme Ct of 

New South Wales has no Jurlsdiotion 
to entertain an action ogaiust a. oo. 
registered & carrying on bu^ne^ 
trolly outside the State Sc Service & 
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Execution of ProccHH Aci. 

(Cth.). does not extend its jnn.-,(l etion. 
— Bcaemar Woojxkn iviirL.-^ 

Ltd. V. PoiN'flKTTiA 

Pty., Ltd. 51 V\. W. N. 

16.--AUS. 

se. ActAni hy mlitor- Luruulation in 
covntru of do tniHl.]— A UQUidatlon in 
the country of <loniio^ of a co. 
registered ia New South Wales as a 
foreign co. gives this ct. no jurisdiction 
to iuterfero with the rights of creditors 
in this State.— P rimary Propucers 
Bank of Australia, Lto. v- Hughes 
(1931), 48 N, S, W. W. N. 240.— AUS. 



CsNs 8S28d'— 8SjK%. Diosst ScrpfXJiiMBsnr. 


of Abysamift tboa injidar Ita^iiai limitrol * 
Held : (1) the decree of J\m© 20, 1030, was 
made by a de facto goTemment having the 
occupied territory completely under its con- 
trol & therefore under its full governmental 
authority ; (2) the action could not be held 
to have been authorised by the Bank of 
Ethiopia, as it had not been brought by the 
liquidator's authority. 

Semhle : a de facto government has neces- 
sarily full responsibility, &; its acts have the 
status of acts of a government with full 
responsibility. — Bank of Ethiopia v. 
National Bank of Egypt & Liguori, [1937] 
Ch. 513 ; [1937] 3 All E. R. 8 ; 100 L. J. Ch. 
279 ; 167 L. T. 428 ; 53 T. U R. 761 ; 81 
Sol. Jo. 479. 

8524. For the paragraph in the original volume 
substitute the following paragraph : — 

j — ^ Russian bank having a head 

office in Petrograd & a branch in Paris had, 
through its Paris branch, a series of financial 
transactions with a customer as the result 
of which the customer was largely indebted 
to the bank. In 1920 the Paris manager 
brought an action in the name of the bank 
against the customer to recover the amount 
of the debt. Deft, pleaded that by virtue 
of the nationalisation of the Russian banks 
under decrees of the Soviet Bovt. pltf. bank 
had ceased to exist, & that no one had autho- 
rity to sue in the name of the bank : — Held : 
the case was governed by Rvssian Commercial 
tSc Induatrial Bank v. Comptoir d* Escompie de 
Mulhouse^ No. 8523, ante, & the defence 
failed. — Banquf Internationale de Com- 
merce DE Petrograd v. Goukassow, [1925] 
A. C. 150 ; 93 L. J. K. B. 1084 ; 132 L. T. 
116 ; 40 T. L. R. 837 ; 68 Sol. Jo. 841, H. L. 

Annotations : — Distd. hazard Bros. & Co. v. Banque Indus- 
trielle de Momcou, hazard Bros. & Co, v. Midland Bank, 
Ltd. (1931), 101 h. ,r. K. B. 65. Consd. Kussian & 
Encflish Bank v. Barin}? Bros. & Co. (1932), 4 8 T. h. R. 
193. Refd. The Jupiter (No. 3) (1927), 137 L, T. 333 ; 
Russian Sc English Bank v. Baring: Bros. & Co., [1936] 

1 All E. R. 505. 1 

8527a. Whether company In existence.] 

— A Russian insurance co., having its prin- 
cipal office in Petrograd & a branch office in 
London, in accordance with 1908 Act, s. 274, 
filed with the registrar the name of C. as its 
authorised representative to accept service 
of process on its behalf. By a series of 
decrees passed in 3 918 the Soviet Govt, 
purported to put all insurance cos. in Russia 
into liquidation <fe to appropriate their pro- 
perty. In the spring of 1923 C. sent a notice 
to the registrar that the co. which he repre- 
sented had ceased to exist, & at his request 
this notice was placed upon the file. In tlie 
summer of the same year resps. brought an 
action against the co. by specially indorsed 
writ for payment of a sum of money claimed 
to be due to them in respect of certain in- 
surance transactions. The writ was served 
upon 0., who protested that he had no power 
to act for the co., A judgment was signed in 
default of appearance: — Held: (1) at the 
date of the writ the co. had not ceased to 
exist by virtue of the decrees of the Soviet 
Govt. ; (2) the service of the writ on C. was 
valid ; (3) the co. by putting on the file the 
name of a person authorised to accept service 
of process on its behalf agreed to submit to 
the juiisdiction of the ct., & it must be 
assumed that the Russian Govt, would, 


ac©ordm|t ^ the wmity of nations, recognise 
the judgment aa effective.— 

LuBnjTY Assuranob Oobpn* V. 

Collins & Co., [1927] A, 0. 96 ; 96 L. J. K. B. 
1015 ; 42 T. L. R. 749 ; atib now. Sedgwiok 
Collins & Co., Ltd. v. Rossia Insurance 
Co. OF Petrograd, 130 L. T. 72, H. L. ; 
affg. S.C. mb nom. Sedgwick Collins A: Co. 
V, Rossia Insurance Co. op Petrograd, 
[1926] 1 K. B. 1, 0. A. 

Annotations: — As to (1) Consd. Lazard Bros, & §0; 
land Bank. Ltd. (1932). 49 T. L.^ R.^94. 

Russian Insoe. v. London Sc Lanoaahlro Insce., [1928] On. 
922. As to (3) Apld. Sabatier v. Tra«hnff Co., [1927] l 
Oh. 495. Generally, I^d. The Jupiter (No. ?) (1927), 
137 L. T. 333 ; Re Vooallon (Foreign). Ltd. (1932), 48 
T. L. R. 525 ; Re Russian Bank for Foreign Trade, 
[1933] Ch. 745. 


g527b. Company extinct— Judgment by 

default — -Garnishee proceedings — Invalid.] — 

On Oct. 29, 1930, a writ was issued by applts. 
against a Moscow bank, hereinafter called 
the Industrial Bank, claiming £362,396 lovS. 
as a debt A interest ; an affidavit was sworn 
on which an order was made for service of 
notice of the writ on the Industrial Bd»ak at 
Moscow. On Nov. 24, 1930, judgment was 
entered for applts. in default of appearance. 
On Nov. 28, 1930, applts. received a letter 
from the Soviet Embassy, dated Nov. 27, 
1930, returning the notices of the writ A 
stating that they could not be delivered as 
the Industrial Bank went out of existence 
during the 1917 Oct. revolution. On Dec. 12, 
1930, the applts. obtained a garnishee order 
nisi against resps., who were indebted to 
the Industrial Bank for a sum in excess of 
the sum for which applts. had obtained judg- 
ment. A copy of the order was sent on the 
same day to the Industrial Bank but was 
returned marked “ imknown.” 

On the questions whether the garnishee 
order nisi should be set aside on the gi'ound 
that the judgment was a nullity, having been 
signed against a non-existent deft., since the 
Industrial Bank had ceased to exist as a 
juristic person before the date of the writ, 
A further whether the order should not also 
be set aside on the ground that there was no 
proper service on defts. even if existent : — 
Held: (1) the English ct. recognised that 
the governing authority in Russia was, A 
had been since Oct. 1917, the Soviet State, 
A the Russian Soviet law, as to whether the 
Industrial Bank was in Oct. 1930, an existing 
juristic person, was a question of fact which 
must be proved by qualified expert evidence 
as to the foreign law A decided by the judge 
alone ; the evidence compelled the conclusion 
that the Industrial Bank was by Soviet law 
non-existent in Russia in 1930, A therefore 
the judgment A garnishee proceedings must 
be set aside ; (2) the discretion of the ct. 
ought to be exercised to set aside the order 
for service of the writ, A in refusing to treat 
the judgment as of sufficient foundation for 
a garnishee order, as the affidavit had not 
properly disclosed the position, A because 
no reference was therein made to the pro- 
cedure provided for such cases by R. S. C,, 
Ord. 11, r. 8, which, if it had been complied 
with would have resulted in the judge 
becoming aware of the impossibility of service 
of the notice of the wiit ; (3) at the material 
time the procedure under R. S. C., Ord. 11, 
was mandatory, the relevant words being 
“ the following procedure shall be adopted ” 
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& not AB now p^emifisive by the 
since ma4e by the Eules Committee of the 
word “ may ** for the word “ shall/* Accord^ 
ingly, apart from the want of accuracy in 
the affidavit, the order for substituted service 
was made by an incompetent procedure & 
was a nullity. The judgment, therefore, 
based on such service & the subsequent 
garnishee proceedings failed. — L a.zard Bros. 

& Co. V. Midland Bank, Ltd., [19.‘^»3] A. C. 
289 ; 102 L. J. K. B. 191 ; 148 L. T. 242 ; 49 
T. L. E, 94 ; 76 Sol. Jo. 888, H. L. : afff;. 

S. C. sub nom. Lazard Bros. &; Co. v. Banque 
Industrielle de Moscou, [1932] 1 K, B. 
017, 0. A. 

Annotations: — Aa to (1) Refd. Ru'^slan & Kruflisb Bank ?». 

Bari^ Bros. &: Co., [19.35] Ch. 120. Generally, Refd. 

Burr «?. Anglo-Pfonoh Banking Corpn., Ltd. (19,33), 49 

T. L. R. 405 ; Re Russian Bank for Foreign Trade, [1933] 

Oh. 745 : MacC^arthy w. Agard, [19331 2 K. B. 417. 

8527c. Setting aside.] — If it comes 

to the knowledge of the ct, that it has entered 
judgment in default of appearance against 
a man who was at the time dead, or a co. 
which was at the time dissolved, or non- 
existent according t-o the law of its country 
of origin, the ct. is bound, after hearing the 
parties interested, of its own motion to set 
the judgment aside (Sceutton, L.J.). — 
Lazard Bros, & Co. v, Banque Indus- 
trielle de Moscot; ; Lazard Bros. & Co. 
V. Midland Bank, Ltd., [1932] 1 K. B. 017 ; 
101 L. J. K. B. 65 ; 146 L. T. 240, C. A. ; 
a//d., [1933] A. 0. 289, H. L. 

Annotation : — Refd. MacCar thy v. Agard, [1933] 2 K. B. 417‘ 

8527d. Setting aside judgment.]— A 

Cliiloan co. was formed under Chilean law 
hy the making of two decrees in Mar. & Apr. 
1931. On Jan. 2, 1933, a Presidential decree 
was issued declaring that the two former 
decrees creating tlie co. were repealed & 
left without effect. On Jan. 19, 1933, a 
judgment in favour of the then pitfs. (the 
present defts.) was given in an action in the 
English High Ct. against the co. Pitfs. in 
the pi‘esent action, members of a Liquidation 
Commission appointed to take over the assets 
lately belonging to the Chilean co., claimed 
a declaration that the judgment given in 
the English High Ct. was null & void 
Held : the effect of the Presidential decree 
was that the co., although it had had a de 
facto existence, never came into legal exist- 
ence & was not a de jure entity, & was 
non-existent at the time when the judgment 
was given against it. The present pitfs. 
were therefore entitled to a declaration that 
the judgment against the co. was null & 
void as having been given against a non- 
existent deft, — Burr v, Anglo-French 


282 ; « 
S642. Add. 

V, Eossta IruwJe, 

Be Euasian Ai 
282. 


8543. Add. Annotations.*^. 
V. Eossia Insce. of 
L. T. 808 ; Be Vooalioh 
48 T. L. R, 525. 


8548a. Company (Ussolv8<lJ>ete© ^ ^ 

Power to wind up as unre^steroa ocamppW- 
Winding up of English branch 


Tr.-KT/^lT TQtT T? AVtr ‘ 


No. 8523a, ante. 


8548b. .]~-A petition w^ - ^ ^ ^ 

by creditors, whose debt was dispUto^ lor 
the compulsory winding-up of an unregist^w 
foreign co. which had a branch in England ^ 
which was dissolved by the laws of Russia 
before the 1929 Act came into operation 
Held: (1) the provisions of 1929 Act, s. 338, 
notwithstanding sub-sect. 2 of sect. 338, did not 
alter the law as it existed, before that statute 
came int(.> operation, under the corresponding 
sects, of the Acts of 1862 <fe 1908, & the ct. 
had therefore jurisdiction to make an order 
for the compulsory winding-up of tlic co. 
under sect. 338 (1) (d) ; (2) notwithstanding 
the general rule that a diRT)atod debt may nob 
form the basis of a creOitor’s petition for the 
winding-up of a co., petitioners would in the 
circumstances be othcirwise without a remedy 
<fe were entitled to i>roceed by a winding-up 
petition ; &. they were entitled to a com- 

pulsory order for the winding-up of the co. 

Re Russian & English Bank, [1932] 1 Cli. 
663 ; 101 L. .f. Ch. 226 ; 147 L. T. 57 ; 48 
T. L. R. 282; 76 Sob Jo. 201; [1931] 

B. & 0. R. 140. 


Annotationa :-~As to (2) Folld. Re Russian Bank for Foreign 
Trade, [1933] Ch. 745. Consd. KiiHsian & English Bank 


g548c. .] — The bank was estab- 

lished in Russia in 1871 as a limited co. & 
was authorised by its statutes to open 
branches in Russia &: elsewhere, which it 
did in, among other places, London Paris. 
In 1909 it began business in London, filed 
particulars with the Registrar of Cos., & 
registered the names & addresses of persons 
authorLs(id to accept service in England on 
its behalf. The bank at all material times 
consisted of more than eight members. 
Petitioner claimed to be a creditor for over 
£23,000, &) asked that the bank should be. 
wound up. Expert evidence for him ex- 
pressed the view that the bank had ceased 
to exist as a result of decrees made mutu* 


PART Xn. SECT. 8, SUB-SECT. 1. ] 

e i, .] — A windiuff-up 

order by a Canadian ct. in the matter 
of a Scotoh CO. doing business In 
Canada, & having assets &; owing debts 
in esanada. which order was made on 
the petition of a Canadian creditor, 
with the consent of the liquidator 
previously appointed by the ct. in 
Scotland, as ancillary to the wlndlng-up 
proceedings there : — Held .* a valid 
order. — Re ScomsH Canadian 
Asbestos Co., Allen v. Hanson 
(1890), 18 S. C. R. 667. — CAN, 

^ -,] — Where a 

windlng-up order had been made in 
England against an English oo. prior 
to the maWng of a Canadian wlndlng- 


up order i — Held : a double liquida- 
tion should bo avoided, by treating the 
duties of the Canadian liquidator as 
ancillary to the English wiudlng-up 
prooeedlngB . — Re National Bknkfft 
A astJRANOK Co., Ltd., Pacific Gktsat 
Easteiin Ry. Co.'s Cask, [1927 J .l 
D. L, H. 289 : [19271 2 W. W. R. 348 ; 
36 Man. L, R. .549. — CAN 

e iii. Remission of funds to 

foreign liquidator , \ — A co,, incorporated 
In Now South Wales & carping on 
business in Victoria, was ordered m 
the Supreme Ot. of New South B 
to be wound up. A similar onlei, 

winding up should be conducted as 
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ancillary to that, in New ^ J 

The Victorian liquidatop lyul J'l 
£1,C(J5. proceeds of . 

upon tbo New South f 

giving Kcciirity to tbo o 

tbc prottionoUry in rti'‘‘won|(V be 
Hint tlic Vief orian a.'iHetM ^^>010 oc 
auDHed tO tVoMatisfnrtion of the claims 
tbctorian orcditor.s par, pn.s.sj 
?virh orlicr claims 

nKiiicvt^ in the handH of the \ ictoriau 
, Ilidabu- after deducting the cewtH 
: !!f the Windiug-up. inehidmg the 
liniiidator’s rcrauncration. 

V niUed to the New 
liLiuidator.^-/fe AOd'ruALlAN FKDEI^L 
LU'K & OKNKRAL ^BUi^NCF. CO., 

(No. 2), [1931] V. L. ; Argua 

L. R. 291 (Victoria),— -ATJS. 



Cases 86 ^ 0 — 8595a. Enghjsh aud Empire Digest Supplement. 


the laws of the ITnion of Socialist Soviet 
Republics, which decrees had transferred its 
assets to the Soviet Govt., &; that payment 
could not be demanded from any person or 
body of persons. Petitioner’s debt was dis- 
puted & the bank opposed the petition on 
the ground, also supported by expert evi- 
dence, that it could not have, ceased to exist 
as long as it had, as it claimed to have in 
London &; Paris, branches with which the 
Soviet Govt, had not dealt & which it had 
not taken over. Pursuant to an order of 
the Registrar the petition had been served 
upon the persorts registered as authorised 
to accept service in England, & no question 
was raised before the ct. as to the validity 
of the service : — Held : (1) the result of .the 
Russian revolutionary legislation of 1917 & 
the following years was to put an end to the 
juristic existence of banking companies in- 
corporated in Russia, including those which 
had branches established in England ; (2) 
apart from that conclusion, the impos- 
sibility of a branch of such a Russian bant 
continuing to function according to its incor- 
porating statutes was a suliicient ground for 
a winding-up order ; (3) such an order might 
be rnade even if the debt of the petitioning 
creditor was in dispute ; (4) the Soviet 

decrees could not have the effect of extin- 
guishing or transferring debts regarded in 


English law as being locally situate in Eng- 
land ; (5) the ot.’s jurisdiction was not 

affected by the circumstance that the Soviet 
Govt, which, up to the date of the judgment 
on the petition, had not intervened, might 
possibly establish a claim to some part of 
the assets . — Re Russian Bank for Pobb:ign 
Trade, [1933] Oh. 74.5 ; 102 L. J. Oh. 309 ; 
149 L. T. 65 ; 49 T. L. R. 253 ; 77 Sol. Jo. 
197; [1933] B. & 0. R. 157. 

8548d. Service of petition.] — 

The ot. can wind up a foreign oo. which has 
carried on business within the jurisdiction, 
even if the co. has ceased to exist, & if there 
is no member, ofllcer, or servant of the co. 
on whom the petition to wind up can be 
served, the service must be effected, not 
under R. S. 0., Ord. 67, r. 6, but under 
Companies (Winding Up) Rules, 1929, r. 28, 
by leaving a copy of it at the co.’s “ last 
known principal place of business ” within 
the jurisdiction . — Re Tea Trading Oo. K. 
& O. POPOPP Bros., [1933] Oh. 647 ; 102 

L. J. Oh. 224 ; 149 L. T. 138 ; 77 Sol. Jo. 
215; [1933] B. & 0. R. 120. 

8554. Add. Annotation Refd. Be Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 525. 

8556. Add. Annotation : — ds to (1) Consd. Ue 
Dorman, Long & Ou.^ Re South Durham 
Steel & Iron Co., [1934] Oh. 635. 


Part XIII. — Illegal Companies 


8571. Add. Annotaiwns : — Rcfd. Re Prevost, 
Lloyds Bank v. Barclays Bank, [1930] 2 Cb. 
383 ; R. V. Registrar of Joint Stock Com- 
panies, Ex p. More, [1931] 2 K. B. 197. 

8574a. Company selling Irish lottery tickets.) 

— A co. was formed in England for the sale 
there of tickets & chances in the Irish lottery ; 
— Held : the object of the co, was unlawful, 
& the Registrar of Joint Stock Cos. was right 
in refusing to register the co. — R. v. Regis- 
trar OF Joint Stock Companies, Ex p. 
More, [1931] 2 K. B. 197 ; 100 L. J. K. B. 
638 ; 145 L. T, 522 ; 95 J. P. 137 ; 47 T. L. R. 
383 ; 29 L. G, R. 452, 0. A. 

8576a. .]— Harvey v. Collett (1846), 15 

Sim. 332; 4 By. <fe Can. Oas. 387 ; 15 

L. J. Oh. 376 ; 10 Jur. 603 ; 60 E. R. 646. 


Annotation: — ^Reld. Stewart v. Auatln (1866), 36 L, J. Ch. 
162. 

8581a. Action against treasurer &; secretary 

— Illegality, will not prevent account.] — 

Greenberg v. Ooopbrstein, No. 272a, ante. 

8582. Add. Annotation : — Refd. Greenberg v. 

Oooperstein, [1926] Ch. 657. 

8583. Add. Annotation : — Refd. Greenberg v. 

Oooperstein, [1920] Oh. 057. 

8587. Add. Annotations : — Refd. Cornish Mutual 
Asace. v. I. R, Oomrs., [1926] A. O. 281 ; 
Greenberg v. Oooperstein, [1026] Oh. 657 ; 
Thomas v. Evans, Jones v. South-West 
Lancashire Ooal Owners’ Assocn. (1926), 135 
L. T. 673. 


Part XIV. — Companies under Private Acts. 


8595a. Name of member omitted from 

memorial of names of members — Deed not 
executed.] — Scott v. Berkeley (1847), 3 
C. B. 925 ; 6 By. Can. Oas. 51 ; 16 L. J. 


0. P. 107 ; 8 L. T. O. 8. 389 ; 11 Jur. 242 ; 
136 E. B. 371. 

Annotations : — Refd. Portal v. Emmons (1876), 1 O. P. D* 
201 ; Kipling v. Todd (1878), 3 C. P. D. 360 ; Re South 
London Fish Market Co., Plimsoire Case (1888), 1 Meg. 92. 


PART XIII. SECT. 2, SUB-SECT. 2. 

sa. Illegality as ground for winding 
wj?.]~~The obfects of a co. as disclosed 
in lt« memorandum were unobjectlon*- 
able, & one of Its objects was to raise 
donation funds to carry out charitable 
objects. By its Arts, of Assocn. Cer- 
tain objects were Introduced which had 


the effect of making the oo. conduct a 
lotteiT or keep an oflloe for the pur- 
pose of drawing a lottery or publish 
proposals relating to the drawing of 
such a lottery HcM! .* the oo. should 
bo wound up, since its main object was 
ah illegal purpose. A lottery is “ a 
distribution of prizes by lot or chance. 

Am & Poor 


Houses Arsoon., Ltd. u. Thoppa 
Natdu (1933), I. L. R. 56 Mad. 26.— 
IND. 


PART XIV. SECT. 2, SUB-SECT. 8. 

ed. Suhacrintion books — OondiHons 
as fo.i — M armora FotTNDRY Co. r. 
MtTBNaY (1850),! O. P. 29.— CAN. 
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Vd. X. — Companies. Cases 8616 — 8688. 


8615. Add following para. : — Meld : in an action 
against the co. for improperly withholding 
the shares after a tender of the snm due for 
calls & interest, A. was entitled to recover 
their value at the market price of the day 
of the tender, deducting the amount of the 
calls & interest, — Van Dieman’s Land Co. 
V. OocKERElx (1857), 1 C. B. N. S. 732. 


8621a. Browne v. London Nboro- 

POMS & Nationai, Mausoleum Co. (1867), 
6 W. R. 188. 

8633. Add. Annoiations: — Gonsd. Liggett (Liver- 
pool) r. Barclays Bank (1927), 137 L. T. 443. 
Retd. liggett (Liverpool) v. Barclays Bank, 
[1928] 1 K. B. 48. 
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COMMONS AND RIGHTS OF COMMON. 

Note. — A s to commons & rights of common after 1925, see liawot Property Act, 1926 (c. 20), 

BS. 193, 194. 


Part ii. — Different Kinds of Rights of Common. 


18. Add. Annotation : — As to (1) Refd. Stoney v. 
Eastbourne R. 0. & Devonshire (1926), 95 
L. J. Ch. 312. 


Part V. — Right 

823. Add. Annotation : — Consd. Ilodgson v. Mc- 
Creagh (1923), 93 L, J. Ch. 339. 

323a. In demesne land — Is warren in gross.] 

— Deft., lord of the manor of B., claimed 
sporting rights over pltfs.’ freehold farms 
within the manor, basing his claim on a 
franchise of free wan^en appurtenant to the 
manor granted by the Crown to J., in 1301 ; 
alternatively, on a lost grant, presumed from 
immemorial user : — Held : the grant to J . 
in 1301 was of a franchise in gross, <fc even if 
not in gross, it would have passed by J.’s 
subsequent alienation of the land, or become 
a franchise in gross by J.’s reserving the 
franchise upon the occasion of that aliena- 
tion ; there was therefore no title in deft, 
by the grant of the manor, there was no 


224. Add. Annotation : — -Generally, Refd. lie Smith, 
PubHc Trustee v. Smith, [1932] 1 Ch. 153. 
226. Add. Annoiaiioyi ; — As to (2) Refd. Hodgson v. 
McCreagh (1923), 92 L. .1. Ch. 426. 


of Free Warren. 

evidence supporting his claim by prescription 
to the presumption of a lost gi’ant. — Hodgson 
r. McCreagh (1923), 93 L. J. Oh. 339 ; 131 
L. T. 340 ; 40 T. L. H. 10 ; 68 Sol. Jo. 58, 
C. A. 

329. Add. Annotation : — Refd. Hodgson v. Mc- 
Creagh (1923), 93 Ii. .T. Ch. 339. 

347. Add. Annotation : — Consd. Hodgson v. Mc- 
Creagh (1923), 93 L. ,r. Ch. 339. 

347a. Alienation reserving franchise of free warren.] 

— Hodgson r. McCreagh, No. 323a, ante. 

349a. By alienation of soil— Although soil 

reacquired.] — R. v. Shirland (1314), Y. B. 
6 & 7 Edw. 2, VIII. Sol. Soc. (Vol. III., 
Eyre of Kent) 181. 


Part VI. — Creation and Proof of Rights of Common. 

366, Add. Annotations : — As to (2) Refd. Keren 452. Add. Annotation Refd. Green v. Matthews 
Kayemeth Ije Jisroel, Ltd. v. I. R. Comrs., & Co. (1930), 46 T. L. K. 206. 

[1931] 2 K. B. 465 ; Re Smith. Public Trustee Annoiailon Distd. Wade (Gabriel) & 

V. Smith, [1932] 1 Ch. 163. English, Ltd. v. Dixon A Cardus, Ltd., [1937] 

3 aTII E. R. 900. 


Part XIII. — Inclosure of Commons and Common Fields. 


884. Add. Annotation : — Refd. Peech v. Best 
(1930), 99 L. J. K. B. 537. 

886. Add. Annotation : — Refd. Back v. Daniels, 
[1925] 1 K, B. 626, 

893. Add. Annotations : — A5 to (4) Refd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. As to (6) Refd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. 

896. Add. Annotation : — As to (2) Consd. Warwick- 
shire Coal Co. V. Coventry Corpn., [1934] Ch. 
488. 

899. Add. Annotation : — As to (1) Consd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. 

900. Add. Annotation : — Consd. Consett Industrial 
& Provident Soc. v. Consett Iron Co., [1922] 
2 Ch. 136. 


901. Add. Ciialion:~-[n)22] 2 Ch. 187, n. 

Add. Anjiotations : — Foild Consett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 136. Refd. Wath-upon-Dearne 
Urban District Council v. Brown & C.'o., [ 1 936] 
Ch. 172. 


03. For the paragraph in the original volume 
substitute the following par;igraph : 

,] — By the Tjanchester 

Inclosure Act, 1773, the moors & commoim 
of the manor of Lanchester, Durham, were 
divided & allotted. The Act provided that 
the lord of the manor & his assigns should 
have, hold & enjoy all mines & mmeraJs 
within & under the allotments, with full & 
free liberty of searcJiing for. draimng, winnmg 
& working the mines & minerals by any wa^ 
or means then in use or thereafter to be 
invented as fully & freely as he might or 



0mm ' 

ccmW 'i]M9bd« the 

same In jksAe 

without mf od^ ]3ai«Uatif 

satlafacUoh tc^v ^ doi^ ; also that the 
mmuil sehtal < 3 ! a oemlu hliotment to the 
justices should be applied in or towards the 
compensation of thcM allottees whose allot- 
ments were damnified by the elterclse of the 
lord*s mi n i ng rights, & that any deficiency 
should be m^e up by means of a rate levied 
upon aU the allottees i^Held : (1 ) the case 
was governed by the decision of the Ot. of 
Appei^ in Cornett Waietumka Co. v. J^/Uaon, 
No. 901, mis, wMch was a decision on the 
identical question arising on the construction 
of the same Act & in the same circumstances, 
<te although the reasoning upon which that 
decision was founded had been disapproved 
of by the House of Lords in BuUerhtiowle 
CoUiery Co, v. Bishop Auckland Industrial 
Co,, No. 905, post, the decision itself had not 
been overruled & was therefore binding upon 
the ct., & defts. had a right to work the mines 
so as to let down the surface of the land 
without paying damages or making any 
compensation to pltfs. ; (2) (Yoitnoer, L..T.) 
the decision at which the Ct. of Appeal had 
felt itself compelled to arrive in deference to 
authority binding upon it might quite well 
have been reached on the construction of the 
Act itself apart altogether from the decision 
by which it was bound. — Oonsett Indus- 
trial Ac Provident Society, Ltd. v. 
C 0 N 6 BTT Iron Co., [1922 ] 2 Ch. 335 ; 91 
L. Jr. Oh. 630 ; 127 L. T. 383 ; 38 T. L, R. 
684 ; 66 Sol. Jo. 452, 0. A. 

905. Add, Annotations : — Consd. Oonsett Indus- 
trial & Provident Soc. v. Oonsett Iron Oo., 
[1922J 2 Oh. 135 ; Warwickshire Coal Oo. v, 
Coventry Oorpn., [1934] Oh. 488. Apld. 
Wath-upon-Deame Urban District Council 
V. Brown & Co., [1936] Oh. 172. 

906. Add, Annotation: — Consd. Oonsett Indus- 
trial & Provident Soc. v, Oonsett Iron Co., 
[1922] 2 Oh. 135. 

909. Add, Annotations: — As to (2) Consd. Oonsett 
Industrial & Provident Soc. v. Oonsett Iron 
Oo., [1922] 2 Oh. 135 ; Warwickshire Coal 
Oo. V, Coventry Oorpn., [1934] Oh. 488. 
As to (3) Consd. Oonsett Industrial & Pro- 
vident Soc. V, Oonsett Iron Oo., [1922] 2 Oh. 
135. 

911. Add, Annotations: — As to (2) Consd. Oonsett 
Industiial Ac Provident Soc. v, Oonsett Iron 
Co., [1922] 2 Ch. 135. Overd. Warwickshire 
Coal Co. V. Coventry Oorpn., [1934] Ch. 488. 

918. Add, Annotaiions Taylor v, British 

Legal Life Assce., [1926] Oh. 396 ; Todrick 
V, Western Nation^ Omnibus Oo., [1934] 
Oh. 661. 

929a. Power to stop up highway through ** old 
enOlosure.’*]-— By Inclosure Act, 1846 (c. 118), 


«. 62^ i to the t^uesp to 
the nsidier # f itocloeur^ to net ow Als 
makh 4 widen PidbUo 

roads 4 waye, to or over the land to fee 
iuelosedi 4 to stop upi divert or alter aity of 
the roads or ways passing through the tond 
to be tocldsed, or ** through any old toolosures 
in the parish or respective pamhes to w^h 
the land to be todosed shall be situate * j*— • 
Held: the power of stopping up roads so 
given is not confined to roads passmg through 
old inclosures or intakes from the waste or 
common, the subject of inclosure, but extends 
to roads passing through any old indosures 
within the parish. — Hornby v, Silvester 
(1888), 20 Q. B. D. 797 ; 67 L. J. Q. B. 668 ; 
59 L. T. 666 ; 62 J. P. 468 ; 36 W. R. 679, 
0. A. 

939a. As to fences — Power to direct maintenance.] 

— ^Notwithstanding the omission from In- 
closure Act, 1830 (c. 115), of an express power 
for the comrs. to direct the repair & mainten- 
ance of fences, the erection of which by the 
respective allottees of land that Act empowers 
them to direct, such a power is nevertheless 
conferred upon them by the Act by implica- 
tion. — G arnett v, Pratt, [1926] Oh, 897 ; 
95 L. J. Oh. 453 ; 135 L. T. 471 ; 70 Sol. Jo, 
736. 

942a. Trespass — Power to maintain — Interference 
with stake.] — Driver v, Simpson (1818), 8 
Taunt. 614, n. ; 2 Moore, C. P. 082, n. ; 129 
B. R. 523. 

Annotation: — Difltd, Newcastle v, Clark (1818), 2 Moore, 
C. P. 606. 

983. Add. A^inoiation : — (Generally, Refd. Be 

Simeon, [1937] 3 All E. R. 14t). 

Add. Annotation : — ^Refd. Stockwell v. South- 
gate Oorpn., [1936] 2 All B. R. 1343. 

1012. Add. Annotation : — As to (2) Refd. Liddle 
V. North Riding of Yorkshire County Council 
[1934] 2 K. B. 101. 

1012a. Extent of dedication to public.] — 

WTiere the lord of a manor encloses a strip 
of land by the side of a public highway & 
within a few feet only from the metalled 
portion of the road, then, whatever the pre- 
sumption might have been before, a pre- 
sumption thereafter arises that what he has 
left between the metal 4 his fence is dedicated 
to the public.*— CoPESTAKE v. West Sussex 
County Council, [1911] 2 Ch. 331 ; 80 
L. J. Oh. 673 ; 106 L. T. 298 ; 75 J. P. 465 ; 
9 L. G. R. 905. 

1016. Add. Annotaiion : — Refd. Todrick v. Western 
National Omnibus Oo,, [1934] Oh. 661. 

1028. Add. Annotations :-^As fo (1) Refd. Oonsett 
Industrial 4 Provident Soc. v, Oonsett Iron 
Co., [1922] 2 Ch. 135 ; I. R. Oomrs. v. New 
Shai’lston Collieries Co., [1937] 1 K. B. 683. 


Part XIV. — Regulation of Commons. 

1078. Add. Annotation: — Consd. Mitcham Golf 1089. After this case add “ InJuBotlon to 

Courae Trustees v. Breaut, [1937] 3 All E. B. restoain promotion— Sobeme Ineonristent with 

450. prior conveyance.] — See Injunotioh, Vol. 

XXVin., pp. 469, 470, No. 789.” 



Sso^pULsom puMase of land and 

COMPENSATION. 


Part 1. — Compulsory 

AM. AnnoUMom i^Aa to (2) Dlstd. Biritdale ( 
Electric Supply Oo. v. Southport 
Oprpn., [1026] A. 0. 356. Rofd. York CJorpn. 

». Xjeetham, [1924] 1 Ch. 657. 

7. AM. Awnotcdwns to (3) ReW- Bourne- 
mouth-Swanage Motor Hoad & Feriy Oo. 


Powers over Lam 

V. Harvey, [1929] 1 Oil. 686 ; Parnworth v. 
Manchester Oorpn., [1929] 1 K. B. 633. 

Add. Annotation : — Retd. R. v. Blectricity, 
Oomrs., Ex p. London Electricity Joint Oom- 
mittee Co., [1924] 1 K. B. 171. 


Part II. — Conditions attached to the Powers. 


28* Add. Annotations : — As to (2) Consd* Hocking- 
liam Sisters of Charity v. B., [1922] 2 A. 0. 
315 ; Re Simeon, [1937] 3 All E. Ti. 119. 
Refd. Manchester Cori)n. r, Farnworth (1929), 
46 T. L. R. 85. 

56. Add. Annotation Refd. S. E. By. v. 
Cooper, [1924] 1 Ch. 211. 

62a, ,] — The Board of the Railway Comrs. 

for Canada made an order directing a railway 
CO. to construct a subway so that, owing to 
the increased traffic the existing roadway 
should be lowered & pass under the railway 
instead of crossing it on the level, & ordering 
that detailed plans be filed for the approval 
of the chief engineer of the Board : — Held : 
(1 ) the subway was not part of the under- 
taking of the railway, so as to enable the co. 
to take possession of land under Expropiiation 
Act, R. 8. C., 1906 (c. 143), for the purpose 
of the railway proper, & the lowered road 
still remained part of the road belonging to 
the municipality ; (2) detailed plans must be 
detailed plans of what was actually lodged 
as the general plan, & it was not within the 
liberty of the co, to enlarge the scope of the 
original plan & provide for a new access to 
the subway & the taking of land. Detailed 
plans were only to show the precise way in 
which the construction was to be made. — 
Boland v. Canadian National Ry. Co,, 
[1927] A, C. 198 ; 96 L. ,T. P. C. 209 ; 136 
L. T. 197, P. 0. 

Annotaiion : — R^fd, Boll Telephone Oo. of Canada 
V. Canadian National Bys,, [1933] A, C. 563. 

67. Add, Annotation Refd, Parnworth v. Man- 
chester Oorpn., [1929] 1 K. B. 533. 

88. Add. Annotations : — Refd. Bournemouth^ 


Swanage Motor Road Feny Co. v. Harvey, 
[1929] 1 Oh. 686 ; Parnworth v. Manchester 
Oorpn., [1929] 1 K. B. 533. 

91. Add. Annotations Refd. Conron v. L. C. O. > 
[1922] 2 Oh. 288 ; Roberts v. Hopwood, [1926] 
A. O. 678. 

98. Add. Annotation : — ^Refd. Conron v. L. 0. CL, 
[1922] 2 Oh. 283. 

99a. Subway.] — Boland v. Canadian 

National Ry. Co., No. 62a, ante. 

109. Add. Annotation : — As to (1) Retd. Conron v. 
L. C. a, [1922] 2 Ch. 283. 

110. Add. Annotation : — Refd. Conron v. L. C. 0., 
[1922] 2 Ch. 283. 

111. Add. Annotations : — As to (l)Befd. Conron v, 

L. 0. [1922] 2 Ch. 283. As to (2) Refd. 

Silcock &: Bons v. Ureon, [1930] 1 R. B. 478. 

114. Add. Annotalion : — Refd. Conron v. L, C. 0., 
[1922] 2 Ch. 283. 

116. Add. Annotation : — Refd. Sydney Municipal 
Council v. Campbell, [1925] A. 0. 338. 

116a. Land not boii& fide intended to be taken 

for purpose.] — Applts. had statutory power 
to acquire compulsorily land required for the 
purpose of ma^ng or extending streets, also 
land required for “ carrying out improve- 
ments in or remodelling any portion of the 
city.” In connection with the extension of a 
street, they resolved to acquire resps.’ land 
for the latter purpose. They had previously 
been restrained from acquiring the land for 
the extension, on the ground that it was not 
really required for that purpose, but that its 
purchase was desired because of its probable 
increase in value. No plan for improving 


PART I. SECT. t. 

0 i. .1 — The rlfirht to expropriate 

most be clear, & If there is a doubt It 
will be settled in favour of the land- 
owner . — Re Oaij:»weix & Tobonto, 
11935] 2 D. L. R. 623 ; 0. R. 255.— CAN. 

aa. WJiot amounts to comptdnon/ 
tamno ,] — The acquisition of the Inter- 
national Ry., on the expiration of Its 
franchise, by the Niagara Parks Oom- 
misslon. was not a compulsory taking. 
—International Ry. Go. v. niaoaba 
PabKs OOfttMissiON, ri936l 1 D. L. R. 
737 : 0. R. 195 ; on appeat, UWI 3 
All fc. R. 181, I>. 0.— dSN. 

PART U. SECT. 2, SOO-SEOT. 1. 
«o. Lmd in uMt " olimntiiH for 

tnore mnmnieiit omtpatUm ** 

' “(Jf* a. 325, 


UmTRKTT CORPN, Cainic (1920), 
67 D. h. R. 794 ; 28 B. C. R. 321.— 
CAN. 

m [, Public Work^ 

IL S. B. C., 1911 (c. 189)— 
of contrad by Minister of PMie Works.] 
— A contract made by the Mioleter for 
the purchase of land for a pubUo pur- 

S ose does not bind the Crown unless 
be acquisition of the land has been 
authorised by an Order In Council, 
or a resolution in Council amounting 
to an order, even if the contract Is 
sealed with the seal of the Department. 
IiUOKAY V. A.-G. FOR British 
crMRU. [19221 1 A. C. 457.— CAN. 
^ ii. r— r- Expropriation Act. 1906 
(C. H^h-Discre^n of Minister .} — As 
to the propriety & necessity of expro- 
priation the aunlster is the sole 


& the cfc. has no Jurisdiction to inter- 
fere with his discretion. — B. v. iMPKRnu. 
Bank of Canada, [1923] 3 D. L, It. 
346.— CAN. 

PART n. SECT. 3, SUB-SECT. 3.- A. 

sd. Bye-law C^rpropnatino excc.s'sivc 
land — Srverabl r. I— A h y o - Jaw oxpro prJ - 
ating land In excess of tliat allowed by 
statute is soremble.— mniKs V. Ltch- 
MOKP TowNsnin, [1933] 3 D. L. li. 
437.— CAN. 

PART n. SECT. 8, SUB-SECT. 3.— 
B. (a). 

sf. Land iakm for budding Toronto 
Viaduct -- WM Ad 
Canadian^ Natjonaj. RT. p(h ^ 
Toronto Iron Works, [IWJ 
C. a 133.— CAN. 
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or remodelling the area was considered or 
proposed, &; evidence os to proceedings in the 
council showed that applts* were endeavour- 
ing to give a new form to the transaction 
previously decided upon, rather than con- 
sidering whether reaps.’ land was required 
for improving or remodelling; — Held: the 
evidence sustained the lower ct.’s conclusion 
of fact that appits. were exercising their 
powers for a purpose differing from those 
specified by the statute, &; they had rightly 
been restrained from acquiring resps.' land. — 
Sydney Municipaj. Council v, Campbell, 
[1025] A. C. 338 i 133 L. T. 63 ; aub nom, 
Sydney Municipal Council v, Campbell, 
Same v. Hughes Motor Service, Ltd., 94 
L. J. P. G, 65, P. 0. 

116b. Whether land required — Right of local 
authority to decide.] — A local authority which 
has acquired land under its statutory powers 
must, acting in good faith, be the sole judge, 
under eitlicr Public Health Act, 1876 (c. 55), 
s. 175, or Public Health Acts Amendment 
Act, 1907 (c. 53), 8. 95, of whether the land is 
“ not required ” or “ not required for the 
purposes for which it has been acquired.” — 
A.-G. a. Manchester Corpn., [1931] 1 Ch. 
254 ; 100 L. J, Ch. 33 ; 144 L. T. 112. 

126. Add» Annotaticni : — Retd. Conron i>. L. 0. C., 
[1922] 2 Ch. 283. 

129. Add, Annotation : — Refd. Manchester Corpn. 

V. Parnworth (1929), 46 T. L. R. 86. 

131. Add. Annotation : — Apld. A.-G. v. Poole * 
Corpn., [1930] 3 All H. R. 852. 

133, Add. Annotation : — Consd. A.-G. v. l*oolc; 
Corpn., [1930] 3 All E. R. 852. 

133a. For pleasure gardens & street widening 

— Part used for pleasure garden — May be 
subsequently used for street widening.] — A 
local authority bought land in 1896 for the 
purposes of ; (1) street widening ; (2) making 
new streets ; (3) providing public walks & 
pleasure gardens. The land was conveyed 
to the local authority for the purposes 
authorised by the Public Health Acts. A 
plan & specifications were submitted to the 
Local Government Board, & subsequently 
the scheme was carried out in accordance 
with the plan specifications. The pleasure 
gardens were surrounded by railings, & were 
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not dedicated or open to the public. In 
1927 the local authority resolved to utilise one 
of the pleasure grounds for the purpose of 
street tddening ® providing a parking place 
for motor cars. Objections were i*aised by 
some of the occupiers of adjoining premises, 
& an action was brought to restrain the local 
authority from carrying out their resolution ; 
— Held : as one of the purposes for which 
the land was acquired was street widening, 
the local authority was not acting ultra vires 
in using part of the pleasure gardens for that 
purpose. — A.-G. v, Sunderland Corpn., 
[1929] 2 Ch. 436 ; 45 T. L. R. 618 ; 93 
J. P. Jo. 480 ; affd,, [1930] 1 Ch, 168, C. A. 

134. Add, Annotation : — Consd. A.-G. v, Sunder- 
land Corpn. (1929), 142 L. T. 61. 

135. Add, Annotations : — As to {!) Dlstd. A.-G. v, 
Sunderland Corpn. (1929), 46 T. L. R. 10, 
As to (2) Consd. A.-G. v. Manchester Corpn., 
[1931] 1 Ch. 254. 

136. Add, Annotation : — Dlstd. A.-G. v. Sunderland 
Corpn. (1929), 46 T. L. R. 10. 

138. Add. Annotation : — Refd. British Trawlers’ 
Federation, Ltd. v, London & North Eastern 
Ry. Co., [1933] 2 K, B. 14. 

139. Add. Annotations : — As to {\) Dlstd. S. E. Ry. 
V, Cooper, [1924] 1 Ch. 211. Consd. Birkdale 
District Electric Supply Co. v, SouthpoH 
Corpn., [1926] A. C. 365. Refd. York Corpn. 
V. Leetham, [1924] 1 Oh. 557. 

140. Add. Annotation : — Generally^ Refd. Aldridge 
V. Wright, [1929] 2 K. B. 117. 

142. Add. Annotations : — Consd. Birkdale District 
Electric Supply Co. v, Southport Corpn., 
[1926] A. 0. 355. Refd. 8. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. 

143. Add, Annoialiotis : — Consd. 8. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. Refd. York 
Corpn. V. Leetham, [1924] 1 Ch. 567 ; Birk- 
dale District Electric Supply Co. v. South- 
port Corpn., [1926] A. C. 355. 

I 145. Add. Annotation: — Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. 0. 355. 

146. Add, Annotation : —A8 to (4) Refd. S. E. Ry, 
i;. Cooper, [1924] 1 Ch. 211. 


Part III. — Principles of the Law of Compensation. 

153. Add, Annotation Refd. Peech v. Best All E. R. 483. Refd, Walton Harvey, litd. v. 

(1930), 99 L. J. K. B. 637. Walker & ilumfrays, Ltd., [1931] 1 Ch. 274. 

165. dd. Anno/a/ io/?s .-—Consd. Clore i;. Theatrical 156a. Right to erect electric advertisement 

Properties, Ltd. & Westby & Co., [1930] 3 sign.] — The lessees of a hotel entered into 


PART II. SECT. 3, SUB-SECT. 4. 

119 il. I'o construct tunnd 

under river.] — A oo. Incorporated for 
the purpoBO of constnioting a tunnel 
under a river desired to expropriate a 
parallelopldedon beneath the surface : 
— Held : what the oo. desired to take 
was not a mere easement, but a here- 
ditament & It had power under its 
Act of incorporation to do so. — lie 
Kolodzi &, Dbtiioit & Windsor 
Subway Go., [19.30J 4 D. h, R. 10; 
.37 C. R. C. 4 ; 6.5 O. L. R. 398 ; affd„ 
[193113 0. L. R. 337 ; S. O. R. 523.~-UAN. 

sd. Use cannot be restricted .] — Where 
an easement is expropriated the 
municipality cannot restrict the use of 
it as It exists at the time, & the 
arbitrator must flx the damages 


occasioned by the right acquired in 
terms of the bye-law. — Rc Oongkr 
LEH ion Coal Co., Ltd, & Toronto 
City, [1934] O. R. 35 ; 1 D. L. K. 
476.— CAN. 

PART III. SECT. 1, SUB-SECT. 2.— A. 

149 ii. SubseguerU convey ance 

unregistered .] — If a municipal corpn. 
takes expropriation proceedings for a 
highway under Municipal Act, s. 362, 
& compensation is awarded to the 
registered owner, the municipal corpn. 
cannot refuse payment to the registered 
owner on the ground that after filing 
his claim he executed a conveyance 
which remains unregistered. — North 
C owicHAN Corpn. v. Gore-Lanoton, 
[1921] 2 W. W. R. 484.— CAN. 

149 iii. UnlesB right to com- 


pensation reserved by vendor.] — lie 
CODVILLB (1907), 5 W. L. R. 140: 
1C Man. L. II, 426.— CAN. 

o 1. Jfter expropriation ,,] — The 

Crown expropriated the right to flood 
property which belonged to V., who 
subsequently sold to H. together with 
V.*s right to recover the compensation 
from the Crown for all dJiiuages caused 
by flooding & expropriation : — Held : 
H. was entitled to recover compensa- 
tion for damages to his land by flooding, 
(te by the expropriation of the easement 
to flood. — H. V. Hye (1921), 21 Exch. 
C. K. 76.-~CAN. 

■k. Surface owner — Compulsory talc- 
ing of mining rights .] — The compensa- 
tion payable a surface -rights owner for 
a right of entry for the purpose of 



Vd* XI.— CompotooiT 

two contr 9 .ots with a firm of advertising began to demolish it. ^ , 

agents, under the terms of which the latter removed by arrangement with 

were entitled to erect and exhibit, for a term agents, who subsequently 

of years, upon the roof of the hotel, electrically action against the lessees to 

illuminated advertisements. An electric sign for breach of the two contract® : 

was duly erected. Before the expiration of the local authority h^ acquired 

the term the local authority, in exercise of interest in the premises by compulsibh ; 

its statutory powers, served the lessees with the two contracts did not confer upon pitfs. 

a notice to treat for the purchase of their any proprietary interest or estate in the 

estate & interest in the hotel, <fe, ultimately, hotel ; &, as it could not be said that both 

having acquired the reversion to the lessees' parties to those contracts had ma4e their 

term, took possession, closed the hotel, bargain upon the footing that if the local 


rlrilUng for oil shoaltl cover not only 
tho value of land taken or destroyed . 
but altjo any damage or loss that ina,>' 
reaBonably bo expected to bo ctiuBcd 
him, ill the use of his remaining land, as 
a result of tho drilling or other opera- 
tions on the parcel taken. But tho 
special value which because of the 
underlying minerals tho surface rights 
possess for the compulsory taker can- 
not bo taken into consuleratlou in 
fixing tho compensation. Ttie board’s 
duty being merely to follow the remila- 
tions of trio Department of Lands & 
Mines, it profsoeded on the assumption 
that compensation was payable to tho 
surface -rights owner, notwithstanding 
any reservations as to mines & minerals 
in his title. — ife Mercury Oiijs, Ltd. 
& Hartedl, [11)36] 3 W. W. R. 679.— 
CAN. 

PART III. SECT. 1. SUB-SECT. 3.— A. 

156 ii. .] — Re Sco'i'T & Oshawa 

Town (1S22), 52 O. L. R. 504.— CAN. 

156 ill. .] — The right to receive 

compensation for land taken depends 
upon the statute or order wldch 
authorises the Liking, & upon the 
terms of such statute or order will 
depend the basis upon which the com- 
pensation Is to be assessed . — Re 
Powell & Toronto Corpn., [192;>1 2 
D. L. R. 796 ; 56 O. L. R. 541.— CAN. 

156 Iv. .1 — Re Power Commis- 

sion Act (Sask.), [1930] 1 D. L. R. 
900. — CAN. 

t (p. 124) 1 , .] — Whore 

a county oorpn. expropriated certain 
toll roads ; — Held : the value to the 
owner & not to the taker was tho basis 
upon which tho compensation should 
bo awarded, & while the roads had 
become a burden instead of a honoflt 
to their owners, they were entitled 
to be paid for the physical assets they 
possessed — road material in place, 
bridges, culverts, ditches & parts of 
roads owned In fee. — Re Ottawa Sc 
Gloucester Road Oo. & County 
OP Carleton (1921). 69 D, L. R. 486 ; 
51 O, L. K. 467.— CAN. 

f (p. 124) il. .]~Re 

New Brunswick Power Commission 
& Inglewood Pulp & Paper Oo. 
(N. B.). [1927] 3 D. L. R. 967.— CAN. 

g (P. 124) i. Deft. 

derived its title to the lands expropri- 
ated under a grant from the Oown 
subject to two conditions : (a) that 
the building now being or lat ely ereote<l 
by deft, on said lands be such as would 
bo suitable for exhibition pnri) 0 «es & 
available at aU times for tho same, 
& (h) that certain water pipes on the 
lands should he diverted and relaid 
outside the area of said building *. — 
Hdd : as propert.y may under certain 
oiroumstances have a specially high 
value to the owner over & above its 
market value, & as it la the value to 
the owner which tho party expropriated 
is entitled to receive & os tho above 
mentioned conditions or servitudes 
would be less onerous to the owner 
than to any one else in tho community, 
tiho market value of the property in 
otuostlon was not the proper criterion 
of tho amount to bo allowed hi m for 
the same. — R. v. Quebec Skating 
Club, [1931 ] Kx. C. R. 103 ; cyOrd., [1932] 
2 D. L. R. 799 ; S. C. R. 539.— CAN. 


1 (p. 121)i. — ~ Conflicting evidencr.] 
— R. V. Archer, [1925] 3 D. L. P. 
35,5 ; [1925] S. C. R. 684.— CAN. 

1 (p. 124) IL .1— Where tho 

ovidouco of expert wltaesaos as to 
value Is courtictlng, neither tin* 
arbitrators nor tho ct. should endeavour 
to arrive at tho true result by ** averag- 
’ , of witnesses," or “ splitting the 
dlfCoronce." — Re Lennox & Toronto 
Board of Education (1926), 68 
O. L. R, 427.— CAN. 

1 (p. 124) iii. .]— While the 

averooring of witnesses " or ‘‘ splitting 
tho dilTerenoe " Is an Improper way of 
reaching an award, some discretion Sc 
freedom may nevertheless be allowed 
the arbitrators ; they are bound to 
exercise their judicial functions in 
dealing with the evidence. — WtN.vrPKO 
V. Cross, 11927 1 3 D. L. R. 1072 ; [1927 ] 
•2 W. W. R. 644; 37 Man. L. R. 40. 
CAN. 

q i. .] — Reddiar & 

San Chibn v. Secretary of State for 
I ndi A IN Council & Oollbctor of R a n - 
GOON (1927), I. L. R. 5 Ran. 799. - IND. 

c (y). 125) 1. pjQuicaleiU to 

value to ow^ner.] — 'I’he market value of 
tho land acquired is tho price that tho 
owfier willing, & not obliged, to soil 
might reasonably expect from a. willing 
ptirchasor. There Is no clilterenco 
between the term " value to the owner " 
os used in the Laud Clauses Act, in 
England, Sc the expression " market 
value " as used In Land Acquisition 
Act, S, 23. — SWARNA Manjltu Da.ssi 
17. Skcretart of Staitc for India 
(1927), I. L, R. 55 Calc. 994.— IND. 

k (p, 125) i- .] — Where 

by reason of expropriation by the 
Crown the owners of the property 
taken sulfor materially & are put to 
great trouble in moving, & the site 
80 taken was most advantageous & 
it took several years of negotiating 
before they wore able to And a new Sz 
suitable place for their operation, 
the et. slujuld odd ten yjcr cent, to the 
fair market value of the property 
taken, for contingent losses Sc incon- 
veniences, in fixing the compensation. 
— R. V, Royal Nova Scotia Yacht 
Squadron (1921), 21 Exch. C. R. 160. 
—CAN. 

k (p. 125) ii. Re 

Torrance & Province op Ontario, 
Re Noble & I^rovince of Ontario, 
Re Pabkdale Boulevard. Ltd. & 
Province of Ontario, [1923] 3 D. L. R. 
1130 : 62 O. L. R. 325,— CAN. 

k (p. 125) iii. .]— 

There is no foundation for the view 
that the " allowance for disturbanoo ’ 
usually added In awards to the value 
found Is arbitarily fixed at ten per cent. ; 
an award of six per cent, may bo ample. 
— Re Lennox & Toronto Board of 
Education (1926), 58 O. L. R. 427.— 
CAN. 

k (p. 125) iv. .]— An 

" allowance for disturbance," Sc tho 
amount thereof, seem t.o be lu tho 
discretion of the arbitrators. — Winni- 
peg V, Cross, [1927] 3 D. L. R. 1072; 
[19271 2 W. W. R. 644; 37 Man. L, P. 
40.— CAN. 

k (p. 125) V. 

t?. McPherson (1914), 15 Epb. C. R. 
216 ; 20 D. L. R. 988.— CAN. 

5 


V (i>. 125) i. iVo/ value 

aeC(jrdi)Hf to quanlUy survey.] — R. v. 
Imperial Bank op Canada, [1923] 

3 D. L. H. 345.— CAN. 

P (p. 1 25) ii. " value in 

use,*'\~~Held : the productive value of 
land, or the value of the land to tte 
owner based on the income he Is able 
to derive from its nee, is not the 
measure of compensation, for land 
expropriated, & is not material, except 
in so far it throws light upon the 
market value. " Value in use " Is to 
be repudiated as a test. — D cbsault v. 
R., [19291 Ex. C. R. 8.— CAN. 

p (p. 125) iii. FMde.vcc of.] 

— H(dd : although under certain cir- 
cumstances the prl{;e paid for land 
cannot properly be taktm as the. market 
value thereof, n overt hedess, whexv. a 
I careful yxurchaser, not obliged to buy, 
parts with his money, without pressure 
or inducement from the owner, willing 
but not obliged l,o sell, Sc after care- 
fully oo asidering the matter, & more 
capccially the special advaotagos tb(j 
land in question olfored for the carrying 
on of tho businosH he proposed to start, 
then the pi’ico so paid is cogent evi- 
dence of market value. — R. v. liKnuuis, 
[19361 Ex. C, 11. 218 ; [1931] 1 D. L. H. 
685.— CAN. 

so, Eafue of as.^eis necessary 

to optrnfion of u,udeTiii}ciyi.a .\ — Toronto 
(C iTv) CoupN}. V. Toronto Railway 
Corpn , 11925] .A. C. 1 77 ; 94 L. .T. P. O. 
25: 132 L. T. 101.— CAN. 

sd. — ]Vhere land of colhye taken 
for street — Under disjinUed aureenuml .] — 

I St. Miohaklb College v. Toronto 
City Corpn., [1026] 2 D. L. R. 244 ; 
11926] 8. O. R. 318; varyinfr, 27 
O. W. N. 474 ; varying, 26 O. W. N. 
413.— CAN. 

Be. Value for com.merrial pur- 

poses.] — Wliere the residence & adjoin- 
ing consulting rooms of a medical 
practitioner were situated In a position 
which was more suitable for a business 
site than a medical ijractitloner’s 
re-sldenoo, & comymnsation was assessed 
on the basis of the value of the land for 
a commercial purpose : — Held : the 
correct method of assessing ooinpensa- 
tion had been adopted. — G unson v. 
Municipal Tramways Trust, [1927] 
8 . A. S. R, 276.— AUS. 

sg. Cost of plans.] — Held: the cost 
of tho plana, & other expenditure-^ 
claimed, either made the lands that 
much more valuable to deft, or, flu-v 
constituted a loss or damage ariMing 
directly from the taking of tlu- land 
& for wliich compousatiou should hr 
.allowed. — F ederal Disnurr f:ou- 
MLS810N V. DaGENAIS, fl935j Kx, C. }l. 
25,— CAN. 

sk. Land subject fo narcement fo con- 
vey — A’ of. amounting to opfuor to pur- 
chase.] — R. r. Dean cV Bahoni, [J9;J6J 
Ex. Cr. 120.~-CAN. 

PART III. SECT. 1, SUD-SECT. 3.- B. 

U 1. -1- kKLLY (1923). 

1 ). 7,.’ JL 40 J ; 21 Exch. O. R. 205. — 
CAN. 

-.1 — An owner of property 
is not entitled to claim some prospective 
value of tiio property remote in Its 
character & only roallwvble upon the 
expenditure of enormous sums ot 
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authority exorcised their powers & took the j 
hotel the coutraets were to be discharged, ! 
there must he a deciaratioii that defts. were 
liable to pltfs. for damages for breach of those 
contracts.' — Wai.ton Hahtky, LTO. 
WAI.KKK A; Homfrats, Ltd., [1931] 1 Oh. 
274 ; 144 L. T. 831 ? 29 L. G. R. 241, 0. A. 

160. Jad. Citation : — Sub nom. R. v. Midland, etc* 
By. Co., Bx. p, Bbown, 8 B. & S. 456. 

Add. Annotation : — ^Refd. S. E. Ry. v. 
Cooper, [1924] 1 Oh. 211. 

169. Add. Annotations: — As to (2) Refd. Swift v. 


Board of Trade, (1»26] A. C. 620 ; Swift v. 
Board of Trade, [10263 2 K. B. 131, 

171. A4d. AnnotsHon : — R^d. Swift «, Board of 
Trade. [1026] 2 K. B. 131. 

186. Add. ArmotcUione — Consd. Godstone Bural 
Distiict Council v. Croydon Coiyn. (1032), 48 
T. L. B. 447. Refd. Glenboig Union Fireclay 
Co. V. I. B. Comrs. (1922), 12 Tax Oas. 427. 
137. Add. Annoiaticma — As to (1) Apld. Swift v. 
Board of Trade, (1926] 2 K. B. 131. As to 
(2) Refd. Consett Iron Co. v. Clavering, [1935] 
2 K. B. 42. Generally, Refd. Cross v. Gati- 
neau Power Co., [1936 3 All B. B. 52. 


money. — E. t?. Coleman, 1193)03 Exch. 
0. II. 121. —CAN. 

b (p. 126) 1. How estimate hy 

he rmde.y^hx doterminlug the market 
value of land acmiired under Land 
Acquisition Act, 1894, the value should 
be estimated ^vith reference to the 
most lucrative Sc advuntageona manner 
in which the laud rni^ht be used. 

The operative effect of the special 
adaptability of the land or its luture 
utility must be estioiated not by idle 
speculation or unpractical ima^natlon, 
but by prudent busiueea conslaei;utionB 
such as would weigh with a purchaser 
Intending to buy the land In the 
open market. — MAHAEtAJAPHiRAJA Sir 
Hamerrwak Singh Bahapitr v. Secre- 
tary OP State For India in Council 
(1929). I. L. E. 8 Pat. 793-— IND. 

n (p. 126) I. EUHric light under- 

toMng.l — An eloctrio light franchise 
wee granted by applt- municipality to 
resp. CO. for the period of 60 years, 
subiect to the privilege of the muni- 
cipality to purchase the “ undertaking, 
property & rights " of the co. at any 
time at a price to bo agreed on or, 
in default of agroemeut, found by 
arbitrators. The municipality elected 
to exercise this privilege Sc an arbitra- 
tion ensued In which the co. was 
awarded 874,000 & the award stated 
that 130.000 thereof was the value of 
the physical assets. The municipality, 
without complaining as to the amount 
awarded for the physical assets, 
obiected to the alJowanoo of the 
balance, which was referred to In letters 
between the solicitors as compensation 
for prospective profits : — Held : since 
the only right of tho municipality was 
to take over, not merely the physical 
assets, but the undertaking as a whole. 
Including its privileges, the apinsai 
should bo dismissed. — Cumberland 
(Crrv) V, Cumberland ELEO'rRic 
Light Co., Ltd., (19311 2 W. W. R. 
377 ; 3 D. L. R. 70 ; 43 B. C. E. 62.6 ; 
am., [19313 4 D. L. R. 459 ; S. C. R. 

tTb.—can. 


PART in. SECT, 1, SUB-SECT. 8.~ C. 


o i. .1 — R. r. Lynch’b, Ltd. & 

CO^^ZOUNO (1920), 20 Exch. C. R. 168. 
—CAN. 


0 iL .3 — He New Brunswick 

Power Commission & Inglewood 
Pulp & Paper Op. (N. B.), (1927] 3 
D. h. n. 967.— CAN. 


— .1— ** Special value 
refers to the present use of the land. Sc 
means Its added worth to the owners 
for the aotnal Sc peoulior use to which 
It is being put & for which It Is specially 
at : while ** special adaptability ** 
refers to an apparent but future use to 
wbioh the property may be put. — 
He Canadian Steamship Lines, Ltd. 
Sc Toronto Terminals Ky. Co., 
(19301 3 D. L. R. 626; 86 C. E. C. 
301 ; 65 O. L. E. 494.— CAN. 

« i. .] — parcel of land 

upon part of which were erected a 
restaurant, boat-house, & dance-hall, 
in which a profftable busineas had 
been carried on for soverM years by 
the ciaimante, was expropriated by 


a municipal corpn. The properiy was 

S eculiarly suited for the purposes of 
w businoss ; there was no other 
property to which it could bo trans- 
ferred, & it had to 1)0 discontinued : — 
Held : as the profits depended not 
only on the loo^ty, but also on the 
personal talents of the proprietors, the 
damages could not properly bo arrived 
at by capitalising the profits Sc adding 
an idJowanco for possible enlarge- 
ment of the business. — He Meyer & 
Toronto (1914), 30 O. L. R. 426.— 
CAN. 

169 i. For ** 169 i.’* read '* 170 i.” 

n I. .] — Canadian Provincial 

Power Co. v. Nova Scotia Power 
Commission, (1929) 1 D. L. li. 674 ; 
60 N. S. n. 479.— CAN. 

sf. Special use bp oumer.] — Held: the 
arbitrator did not err lu considering 
cei’tain earnings of the land owner In 
respect of a special Use of a portion of 
the property for parking ears. — He 
Forbes & Toronto, (19301 2 D. L. R. 
630 ; 65 O. L. R. 34.— CAN. 

PART m. SECT. 1. SUB-SECT, 3.— D. 

p i. .]—/?<» Letros Sc. 

Toronto Corpn. (1924), 56 O. L. E. 
175.— CAN. 

ri. — — Flooding of neigJiboturTiood.] 
— The Crown expropriated the right to 
flood a part of L.*fl i>roperty, on tho 
erection of a dam, a public work. L. 
claimed, besides compensation for 
easement taken on his property, that 
ho should be compensated for damages 
to his trade, resulting from the deerease 
of population, due to the flooding of 
neighbouring farms ; — Held ; no claim 
could. arise in respect of an iuconvenl- 
ence common to the public generally. 
— K. V. Lafond (1921). 69 D. L. E. 
127 ; 21 Bxch C. K. 66.— CAN. 

r il. Vfducdion upon basis of 

non-esdstence of buildings.] — The value 
of buildings Sc compensation for busi- 
ness disturbance cannot be considered 
if valuation has been upon tho basis 
that the buildings have disappeared. — 
Standard Fuel Co., v. Toronto 
Terminals By. Co., (19351 3 D. L. B. 
657 ; 6 F, L. J. (Can.) 35.— CAN. 

176111, Cosfo/rcwoeal.3— WhUe 

allowance ought not to be made for 
loss of business or estimated profits, 
yet where a lessee of a store has Buffered 
a diminution of good-wili, ho is entitled 
to compensation although it is in the 
nature of a business loss. In addition, 
allowance must be made fur the 
reasonable cost of moving, seeking a 
new location, loss of tlmo, storage of 
furniture, depreciation in fixtures & 
dislocation of business occasioned by 
such removal.— B. v. Goldstein, 
(19243 Exoh, 0. R, 65.— CAN. 

«k, Ia>88 of profits— MunidpdL Act, 
R.S.O., 1927.1— Under MunkJipeU Act. 
B.S.O,, 1927, no compensation for lose 
of profits can be awarded to the 
claimant . — Be Conger Lehigh Coal 
O o, Sc Toronto Oitt, [19843 O. E. 
36 ; 1 D, L. R. 476.— CAN. 


PART III. SECT. 1, SUB-SECT. S—B. 

179 1 , CoHl of Oimiring new 

site .] — In the course of arbn. proceed- 
ings to determine oompeusation for tho 
portion of a lot taken Sc injury to the 
remainder, the corpn. offered to transfer 
part of an adjoining lot, which li« did 
not own & had as yet taken no stops 
to expropriate /Zeld : the offer 
should be taken into aocotmt &c dealt 
with by the arbitrator in his award.— 
Re Garland & Toronto (1924), 65 
O. L. B. 646.— CAN. 


PART III. SECT. 1. SUB-SECT. 3.— I. 

187 vi. Subsequent improve- 

merUs by cnoncr.] — Where an owner 
remains on the property aftor expro- 
priation, Sc makes repairs to the bulld- 
ingH, Sc puts up temporary structures, 
lio must assume the responsibility of 
such a course Sc its consequences, Sc 
nothing will be allowed him therefor. — 
Tl. V. Lynch ’8, Ltd, & Cozzolino 
(1920), 20 Exch. C. B, 158.— CAN. 

187 vU. .3 — It. V. Moreau 

(1921). 21 Exch. O. E. 82.x"CAN. 

m i. Buildings ereA:ted by esepro- 

priator before notice to treat given — 
Whether value of buildings to be con- 
sidered.] — The Govt, having resolved 
to U4‘quire under Land Acquisitloo Act, 
1894, land belonging to applts., 
took possession by arrangement with 
Butidars, who ocsctipled part of the land. 
Sc. erected buildings partly on land 
occupied by applt. & partly on land 
occupied by the sutidars. Only after 
doing BO tho Govt, notified a declaration 
under sect. 6 of the Act that the land 
was required for a public piirimae. 
Applt. was aw’arded under the Act 
the value of tho land, Sc interest thereon 
from the date when possession had been 
taken : — Held : applt. was not entitled 
to the value of the buildings, since by 
the law of India they did not form part 
of the soil, Sc, oven If applt. would 
have been entitled to compensation 
for them, if the Govt, had acted os 
mere trespassers, Sc without colour of 
title, the Govt, had not so acted. — 
VALLABHDAfl NARANJI V. BANDRA 
Development Officfjr (1929), 56 
L. B. Ind. App. 269.— IND. 

sm. On abandonment — Time of taking 
db of masting to be considered .} — 
Expropriation Act, E. S. O., 1990, 
8. 23, gives power to the Minister of 
Railways Sc Canals, by a registered 
notice, to abandon land Which has 
been taken for a public purpose but 
wlfioh, before the compensation has 
been actually paid, has been found not 
to be required, Sc the land thereupon 
is to revest. By sub-sect. (4), the 
foci of such abandonment or revesting 
shall be taken Into account. In connee- 
tlon with ail the other circumstances 
of the case, in climating or ossesring 
the amount to be paid to any person 
oialmii^ oompensatlon for the land 
taken. On Jan, 24, 1911, land 
belonging to applts. in <^uebeo wds 
appropriated for a public purpose, 6c 
becam© vested in the Grown ; the 
amount of eompensat|;on was sub* 
sequently agreed but not paid. Or 
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197. Add. Arvnolaiion :—Aa to (2) Retd. S. E. By. 
V. Cooper, [1924] 1 Oh. 211, 

218. Add, Annotation : — Consd. Kockinghatn 
Sisters ot Charity t;. R., [1922] 2 A. 0. 315. 

215. Add, Annotation : — As to (1) Apld. Rocking- 
ham Sisters of Charity v, R., [1922] 2 A. 0. 315. 

216. Add, Annotation : — Folld. Rockingham 
Sisters of Charity v, R., [1922] 2 A. C, 315. 

216a* ,] — Applts. owned land im' 

mediately on the west side of a public road 
& a railway, ^ had thereon a school ; on the 
east side they owned two small promontories 
of land on the margin of a public harbour. 
They had made on the promontories a bathing 


house & wharf, both of which they used in 
connection with the school, but no legal 
right of way across the railway was pmved. 
The Grown took the two promontories for a 
public purpose, & upon an area wholly to 
the east of the railway, & including the two 
small promontories, made a large railway 
shunting yard, A claim by applts. to com- 
pensation for the damage to their property 
on the west of the railway by reason of the 
constru(ition of the shunting yard having been 
rejected : — Held : the posseasion & control 
of the two promontories gave an enhanced 
value to applts.’ land on the west side of the 
railway, & in respect of depreciation in value 


Dec. 30, 1912, the Minister rcgristerod 
a notice abandoning the land. By a 
petition of right applts. claimed as 
compensation the difference between 
the sum originally agreed & the value 
of the land when it revested ; they 
recovered only their loss of rentals : — 
Held : (1) applts. were entitled to the 
sum originally agreed, subject to the 
revesting being taken into aocoimt 
with the other ciremmstances ; (2) the 
petition of right was maintainable 
under soot. 20 of Exchequer Ct. Act : 
Sc (3) there should be a new trial. — Gibb 
V. R.. [1918] A. C. 915, P. C.— CAN. 

so, .] — In Mar. 1929, land 

belonging to suppliant in Montreal 
was expropriated for a public purpose, 
& became vested in the Crown ; the 
amount of compensation was not 
agreed upon. After the expropriation, 
suppliant was permitted to continue in 
occupation ot his property, Sc was 
authorised to receive & collect rents. 
In Mar. 1932, the Crown abandoned the 
expropriation. The suppliant claims 
inter alia os compensation the dlffcjr- 
ence between the value of the property 
at the date of expropriation. & its 
value at the date it reverted nock to 
him ; — Held : the value of the land 
at the time of taking, & at the time 
of the re vestment, mu.st he taken into 
account in connection with all the 
other circumstances in determining the 
ainoiuit to be paid. — M atijys v, R., 
[19341 Ex. C. R. 213.~-CAN. 

PART III. SECT. 1, SUB-SECT. 3,— J. 

5 i. .1 — Held: where the evi- 
dence of value relied upon had i*eference 
to a number of sales in the vicinity, only 
a few of which wore for cash, others 
were never porfecU^d, & others against 
had been oomplotcly abandoned ; & 
further, where It is established that 
there are large areas of land available 
for budding purposes in the vicinity at 
reasonable prices ; such sales must be 
considered In such a case as made 
under special circumstances & at prices 
that cannot establish a market value 
Sc cannot be taken as a oritoriou of the 
value of propei*ty. — U. v, Cru.. [1929] 
Ex. C. li. 22.5, — CAN. 

8g. Confiiciina evidence — Duty of 
court.] — Where, in expropriation cases, 
the ot. Is faced with conllioliug evidence 
of the optimists on the one hand & 
the pessimists on the other. It must be 
guided, in arriving at the trae market 
value of the property, by the reasons 
supporting each witness* views, bearing 
in mind the soundness of the same, Sc 
the balance ot probabilities. — R. v. 
FKOST, [19311 Ex. C. R. 176. — CAN. 

PART III. SECT. 2. 

191 1. IV hat constitutes severance — 
Part of land taken — Premises not con- 
tiguous — No legal right over intervening 
land.] — Where by a previous expro- 
priation property was severed by the 
right ot way of a railway oo. crossing 
It, Sc the use of a culvert under the 
tracks as a passage was only by suffer- 
ance & without legal right or title 
Held : if expropriation takes land ou 


oa<;h side of the right of way & thus 
closes access to the culvert it is not a 
severance of the property which would 
entitle to compensation. — R, v. Loonan 
fl920). 20 Exch. O. R. 131.-~CAN. 

a i. -.] — Held : the right to 

additional value & the right to damages 
for severance must depend on the 
existence at the time of acquisition of 
the property of some right of passage 
between the pieces of laaul. — lie Canal 
Co., Ltd., & Mininbter ov Marine, 
[1927] S. A. S, K. lOG.™ AUS. 


PART TIL SECT. 3. SUB-SECT. 1. 


205 ii, Canadian Naiiondl Pailways 
Act — Sufficient to confer right to com- 
pensation.] — Pltf. owned lands in the 
city of Montreal & sought damages 
for injury to its property resulting 
from the construction of a subway by 
deft. CO. audor-ita railway linos near 
pltf.’s property. No land bch)nging 
to pltf. had been taken by dcf’. for 
its work. The ct. found that pltf.'s 
])ropcrty had been Injuriously attected 
awarded it compensation : — Held : 
Canadian National Railway.s Act does 
not deprive the owner of lands in- 
juriously alTeoted by the construction 
of a publjc work, of the compensation 
awarded by the Expropriation Act ; 
the damage must result froui an act 
rendered lawful by statutory' powers 
of the CO. ; the damage must be such 
as would have beou actionable under 
the common law, but for tho statutory 
powers ; the damage or loss must be 
to the property itself ; personal iiijui*y 
inoonvenienco, injury to trade or busi- 
ness are no grounds for compensation ; 
the damage must be o<x;asioned by 
tho construction of tho public work, 
not by its user. — A utographic Rk- 
GISTEl^ SYSTEfttB, LTD. V. CaN.^OIAN 

National Ry. Co., 11933] Ex. C. R. 
152.'~CAN. 


Bf. Gemml rule.] — The right to 
receive compensation for land in- 
juriously affected depends upon the 
statute or order which authorises tho 
injui'lous affection, &; upon the tcrniH 
of such statute or order will depend the 
basis upon vvliicli tho ooinpensation is 
to be assessed. — lie Powell Sc Toronto 
CoRPN., [19251 2 D. L. R. 790; 56 
O. L, R, 541.— CAN. 


n i. Claim must be made within pre- 
scribed time.] — Under Edmonton Char- 
ter a claim for compensation, because 
claimant's land wOl be Injuriously 
affected by the cloBlng of a street, is 
absolutely extingulshod unless hied 
within the time fixed by tho council 
lu tho notice wtilch sect. 5hG requires 
it to publish.— /ff Edmonton Ohakter, 
Michael Hrushevsky Ukrainian 
Institute v, Edmonton Coupn.. 
119251 1 W. W. R. 780.— CAN. 


Bg. Railieay Act, 1919 — Spur track 
constructed along streets — Measure of 
cam-pensatipn to adjacent iandr/wners.]- 
Bbitism Columbia Permanent Loan 
Co. V. Canadian Northern Ry. (No. 3), 
[19231 2 I>. L. R. 802: [192311 

W. W. R. 1072 ; SO Can. Uy. Cas. i 1 ; 
16 Sask. L. R. 298.— CAN. 


J.S. 


V 


sk. Road laid through land — Expense 
of keeping up fences.] — R. v. Kent JJ. 
(1854), 8 N. B. R. (3 All.) 118.— CAN. 


PART III. SECT. 3, SUB-SECT. 3. 


t i. Injury to other la'nd by 

crexihm of viaduct.] — Pltf a. sought 
to recover compensation for part of 
their lands taken ]>y expropriation Sc 
f(»r damages for iujiiiT to an adjoining 
lot owned by them, due to the con- 
struction of a viaduct for which the 
other part of the land was expro- 
priated : — Held: sect. 17 of 19 Sc 20 
Geo, 5, c. 10. arncruUng the Canadian 
National Railway Co. Act, does not 
limit the scope of sect. 23 of Expropria- 
tion Act, the Canadian National 
Hailway Co. must pay, not only the 
value of the land actually taken by 
o.xpropriation, but also the damages 
caused to lands injuriously affected by 
the construction of the public work, in 
this case a viaduct. The damages 
recoverable for injui'ious affection are 
such as are attributable to the con- 
struction of the public w'ork Sc not such 
as wmuld How from its operation, Sc only 
to the extent to which such lnjiu‘io\is 
affection depreciates said land & makes 
it less valuable. No damage can be 
recovered for personal Inconvenience 
or loss of trade, nor damages which 
tho owner of the laud sutlers in common 
with the public generally. — Renaud 
V. Canadian National Ry. Co., 11933J 
Ex. C. K. 230.— CAN. 

bI. Adjoining land occupied with hotel 
— Loss of waUr sujiply.] — He Buen v. 
Niagara Falls Park Combs. (1887), 
14 A. R. 73.— CAN. 

am. Land adjoining water-lot — 
IVater-Lot taken — Loss of riparian 
rights.] — Re Hnow Sc Toronto, [1924 J 
4 D. L. R. 1023 ; 56 O. L. R. 100.— 
CAN. 


Bp. Land divided into lots — Some 
lots sold — Five lots taken for sewage 
plant.] — Held : the owner of the unsold 
plots was entitled, over Sc above the 
actual value of the lots expropriated, 
to compensation for conseqnont de- 
preciation in the v^aluo of tho ad- 
jacent lands. — M ontreal (City) f>. 
McAnulty Realty Co., [19231 2 
i). L. E. 409 : [1923] S. C. K. 273.— 
CAN. 

sa. Land talcen for lowering road— 
Obstruction of access by road to *dher 
land.) — Held: claimant ontitu'd to 
compensation.— M. o’ 

Collector of Rangoon (i .UU), i, it 
4 Ran. 350. — IND. 

sc. Land taken 

Intuition to use ndjoirung laud as 
aviation ground \~Ileld : 57 '* 

titled to tH)ni|K>nKid.iom - 
Water a u 

119311 s. C. Ic .>1^ : 3 1>. L. R. (>6.J. 
CAN. ^ 

sf. Oicrtership of two islands— One 
taken for veriitentiaryA—DeSt. owned 
two i«u,ud« named P. & K.. separated 
from each other a distance of 1,259 
f^? in tho Gulf of Georgia. The 
Crown expropriated P. for a term of 
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of those lands due ta the, anticipated legal use 
of works which might be constructed upon 
the two promontories, applts. were owners 
whose lands had been iniuriously affected, 
&i accordingly they were entitled to com- 
pensation ; further, the ct, in assessing the 
compensation should have regard to the antici- 
pated use of the promontories as part of 
a shunting yard, not to the actual use at 
the time of the assessment. — Rockingham 
Sisters of Charity v. R., [1922] 2 A. 0. 
316 ; 91 L. J. P. O. 198; 127 U T. 008 ; 38 
T. L. R. 782, P. C. 

223. Add, Annotation : — Refd. Rockingham Sisters 
of Charity v. R., [1922] 2 A. C. 315, 

225. Add, Citation : — 3 Macq. 833. 

231. Add, Annotation : — Consd. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 

245. Add, Annotation : — Hefd. Howard * Flanders 
V. Maldon Corpn. (1920), 135 L. T. 6. 

259. Add, Annotation : — Consd. Blundy, Clark & 
Co. V, London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

261, Add, Annotation: — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K, B. 401. 

263a. .] — By a private Act the President 

of the Air Coimcil was authorised to enter 
upon, take & use all or any of certain lands, 
& also to construct a certain new thorough- 
fare. By sect. 2 he was authorised to stop 
up a. portion of a certain lane known as 
Plough-lane. By sect. 5, “ subject as here- 
inafter provided the Lands Clauses Acts are 
for the purpose of the acquisition of land 
imder thus Act incorporated with this Act.” 
Then foDowed several exceptions, which did 
not specify sect. 68 of the Lands Clauses 
Consolidation Act, 1846, which deals with 
injurious affection. Lands were taken by the 
President under the special Act, & the said 
portion of Plough-lane was stopped up. 

The claimant owned a dwelling-house in 
Plough-lane, not the part stopped up. No 


lands of the claimant were taken by the 
President under the Act, but his premises 
were depreciated in value to the extent of 
£100, through the stopping up of a portion 
of Plough-lano, rendering his premises leas 
accessible in one direction. The claimant 
claimed compensation in respect of the 
stopping up of this portion of Plough-lane. 
On the hearing of an award in the form of a 
special case stated by an official arbitrator 
under Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57), s, 6 (1), it 
was contended for the President of the Air 
Council that the claimant had no right to 
claim compensation on the ground that no 
portion of the Lands Clauses Consolidation 
Act, 1846, was incori>orated with the special 
Act as regards sect. 2 thereof, which was not 
a sect, for the purpose of the acquisition of 
land, but one merely authorising the closing 
of a thoroughfare ; h also on the ground that 
sect. 68 of the Act of 3845 was not incor- 
porated with the Special Act as its provisions 
for “ injurious affection ” were not for the 
acquisition of land. The official arbitrator 
asked the following question of the ct. : Was 
the claimant entitled to be paid compensa- 
tion in respect of the stopping up of this 
portion of Plough-lane ? The ct. answered 
the question in the affirmative. — Wright v, 
Air Council, President (1929), 143 L. T. 43. 
265. For ('* Lord Westbury ”) read (“ Lord 
Wbstbury, dissenting''). 

Add, Annotations : — As to {I ) Dlstd. Blundy, 
Clark & Ct>. v, London Sc North Eastern 
Railway (1931), 100 L. J. K. B. 401. Consd. 
Harper v. Uaden Sc Sons (1932), 102 L. J. 
Ch. 6. Refd. Rockingham Sisters of Charity 
V. R., [1922J 2 A. C. 316. 

288. Add. Annotation .•—Consd. Harper v, Haden 
& Sons (1932), 102 L. J. Ch. 6. 

269. Add. Annotation: — As to (1) Distd. Harper 
V. Haden Sc Sons (1932), 102 L. J. Ch, 6. 

269a. .] — -Where a highway is 

obstructed for budding operations, & the 


five years for us© as a penitentiary. 
Deft., in addition to rental, claimed 
compensation for injnrions affection to 
R. : — Held : in determining the com- 
pensation \mder the circumstances here 
existing, the value of the freehold must 
be considered in order to reach a fair 
& Just oonolusion as to the amount of 
compensation ; there was no unity of 
property in the two islands, they being 
separate holdings or estates ; it was 
not a case of the severance of a single 
holding or ©state ; the faet of common 
ownership did not constitute the two 
islands one estate ; to entitle a person 
to recover compensation for Injurious ' 
affection, the damage must arise from 
something which would, if done 
without statutory authority, have 
given rise to a cause of action. — K. v. 
0*Haixoran, tI934J Ex. C. R. 67.— 
OAN. 

■k. Flooding — Level of lake raised — 
Rights in bed of lake not considered ,] — 
Where compensation for flooding duo 
to raising the level of a lake Is in 

S jstion, the ot. will not consider the 
tits of the owner in the bed of the 
e. — Tremblay v, Dukm-Prioe 
Power Go., [19353 4 D. L. R. 87.-- 
CAN. 

PART lU. SECT, a, STO'^SECT. 4.— 
A. (a). 

227 iv. — The 

Crown not having expropriated owy 
part of suppliant’s property or any 


easement to flood the same : — Held : 
the case did not come within Exch. 
Ct. Act, 8. 20, & the ct. had no juris- 
diction to entertain the claim under 
Expropriation Act or any other pro- 
vision of law. — Yates v. R. (1920), 20 
Exch. C. R. 176.— OAN. 

227 V. .3— ALEXANDER 

Brown Milling Oo. v. Canadian 
Pacipio Rt. Co., 11923] i D. L, R. 
1136; 29Can. Ry.Cas 346; 52 0.L.R. 
628.— OAN. 

PART III. SECT. 3, SUB-SECT. 4.— 
B. (a). 

f i. J — jRe OGiLviE Flour Mills 

Co., Ltd. & Winnipeg City, [1927] 
2 D. L. R. 606; [1927] 1 W. W. R. 
833 ; 33 Con. Ry. Cas. 92 ; 36 Man. 
L. R. 412.— CAN. 

PART HI. SECT. S, SUB-SECT. 4.— 
B. (0) ii. 

206 vl. .]— Where direct 

access to land on which a business is 
conducted Is not cut off by the eloping 
of a street, the fact that such closing 
will oblige persons going to & from 
such place of business neighbouring 
properties to use a slightly less con- 
venient route does not give the owner 
of such laud a right to compensation. — 
Re Edmonton Charter, JTubkman 
<30^ Ltd. V, Edmonton Corpn., [1926] 
1 W. W. R. 778.— CAN, 

kii. Compensation payable for 

damage done by Jbyedma — Oloswe before 

8 


bye daw — No right to compensation ..] — 
Whore a statute empowering a city 
to iiass bye-laws for the closing of 
streets provided for arbn. proceedings 
to determine the compensation to be 
paid to land owners for damages 
caused “ by reason of anythiag under 
the bye-Jaw *' : — Held : claimants 
thereunder were not entitled to 
damages caused by the closing of a 
street long before the passiiig of the 
bye-law. — Re Miohaeus, [1933] 1 

W. W. R. 465.— CAN. 

k m. Effect of 

judgment on damages awarded by arbi- 
trator,] — Re 3V1IOIIAELI9 (No. 2), [1933] 
1 W. W. R, 751.— OAN. 

sw. Alteration of posUion of bridge — 
Cold storage company therefyy relegated 
to back street] — An award was given as 
oomponaatlon for the Injurious affecting 
of lands by the building of a highway 
traffic bridge over the railway yards 
of the O.P.R. The claim for com- 
pensation arose from the fact that 
while the old bridge ended at on avenue 
on which applt. oo.’s buildings faced 
the new bridge runs a city block further 
north with the result that the oo.’a 
buildings which were formerly on a 
“ front '* street are now on a ** back 
street over-shadowed by the new 
bridge. The co. was a cold storage 
CO. The accossibUity Sc appearance 
of its plant were seriously affected, 
its facilities for loading 8c unloamiuir 
railway oo^ Sc trucks wore hamper^ 
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obstructor has obtained the appropriate 
licence from the local authority, a person 
suffering inconvenience or loss from the in- 
convenience can only recover damages in a 
case where the obstruction is unreasonable, 
either as to quantum or duration. 

Per Laweencb, L.J. ; Wljen the owner 
of a house abutting on a public street de- 
sires to undertake building operations, & 
has obtained the appropriate licence from 
the local authority under Metropolis Manage- 
ment Act, 1865 (c. 20), or similar statutes 
relating to other places, it cannot be con- 
tended that the necessary scaffolding & 
hoardings are illegal &; a public nuisance 
unless they were erected in a manner or 
place not authorised by the licence, or main- 
tained for a longer period than by the licence 
authorised. — Habper v. Haden (G. N.) & 
Sons, [1933] Ch. 298 ; 102 L. J. Ch. 0 ; 148 
L. T. 303 ; 90 J. k\ 625 ; 70 Sol. Jo. 849 ; 
31 L. G. R. 18, C. A. 

270, Add* Annotations: — -Consd. Blundy, Clark & 
Co. V, London & North Eastern Railway 
(1931), 100 L. J. E. B. 401 ; Harper v. Haden 
& Sons (1932), 102 L. J. Cb. 0. 

272. Add* Annotation : — As to (1 ) Consd. Blundy, 
Clark & Co. v, London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

274a. By construction of bridge.] — 

Rosps., a county council, were empowered 
by a private Act to build a bridge across a 
navigable river giving access to a wharf, 
which was resorted to by sea-going vessels 
& was also used for the storage of goods. 
The bridge, when built, constituted an 
obstruction to the navigation & interfered 
with access to the wharf, so that goods 
destined for the wharf had to be transhipped 
from sea-going vessels into barges below the 
bridge, & the ownevs of the wharf had to 
acquire a new wharf below the bridge. The 
owners of the old wharf, i.e., the freeholders, 
& a mtgee., & the occupiers, who were 
tenants at will, claimed compensation under 
the following heads : depreciation of freehold 
value of the old wharf ; cost of the new 
wharf ; damage through loss of traffic ; 
damage thi'ough extra cost of handling 
traffic at the new wharf ; damage to river 
sailing-barge traffic ; damage through total 
stoi)page of dumb craft with goods for 
overseas ; damage through loss of storage 
rents : — Held : claimants were entitled to 
compensation only under the first head, 
So were not entitled to compensation under 
the other heads. — Hewett v, Essex County 
C ouNCTL (1928), 138 L. T. 742 ; 44 T. L. R. 
373 ; 72 Sol. Jo. 241. 

275a. River frontage of private house.] — 

Buccleugh (Duke) v. Metropolitan Board 
OP Works, No. 215, ante* 

2S4a. Reservation of water — Coupled with grant 
of easements & restrictions.] — By agieements 
inade in 1904 So subsequent years a local 
authority agreed with the then owuier of the 


8. estate for a supply of water from a pump- 
ing station So well on the S. estate. In 1932, 
8., wlio had become entitled to the S. estate, 
sold conveyed a portion of it, not including 
thii pumping station well, to X- in fee 
simple. The conveyance to X. contained 
certain i-eservations So a covenant so framed 
as, if enforceable, to run with the land con- 
veyed for the bcueilt of the remaining portion 
of the 8. estate. The I’oservations purported 
to reserve all water (wheither suitace or under- 
ground) in or under any portion of the 
property su conveyed to X.. So all necessary 
easements rights yuavih-ges advantages powet^ 
liberties necessary for the enjoyment of 
that reserv’^ation. The coveiiant was not to 
do anything on the property so conveyed 
whereby the water supyily then obtained 
therefrom or any yjart thereof or any supply 
thereafter to be obtained therefrom in 
addition to or in substitution therefor should 
bo in any way diminished or tlje parity 
impaired. In Apr. 1934, the local authority 
made a compulsory i)urchase order under 
Public Works Faciiiti(‘s Act, 1930 (c. 50), 
s. 2, for the compulsory purchase of part of 
the property so conveyed to X. for the 
j)Ui'pose of obtaining watei* therefrom <to 
for the construction of a reservoir So cer- 
tfiin works. Tins order incorporated Lands 
CLauscs Consolidation Act , 1815 (c. IS), s. 08. 

8. claimed compensation on the ground 
that the 8. estate So the reservations 
restrictions imposed for tlie benefit of the S. 
estate by the t'onveyance of 1932 would be 
injm’iously affected by the proposed works 
on th(5 land comi>rised in the compulsc»ry- 
purchase order. I'lie parties leaving failed 
to come to terms, an official arbitrator was 
appointed, who subsecyuently acted ns an 
agieed arbitrator under I^aiids Clauses Con- 
solidation Ac.t, 1845 (c. 18). 

In his award the arbitrator found (a) that 
a pumping station if erected on the portion 
t)f X.’s land comprised in the compulsory- 
purchase order would probably tap water 
which would otherwise percolate to the area 
tapped by tlie local authority’s existing 
purn}>ing station So well on the 8. estate* So 
might affect tlie quantity of water reaching 
such area, &; (h) that a pumping station on 
the proposed site would imt be likely to tap 
water whicli, in the absence of such a pump- 
ing station, could not be tapped by pumping 
at the local authority’s existing works. He 
consequently awarded vS. a certain sum by 
way of compensation, but made his aM'ard in 
the form of a special case, referring to (Iif 
ct. the question whether 8. was f 3 ntit led to he 
compensated for the injurious affection of his 
adjoining estate S: the inteiesis <^as(*nieiffs 
So restrictions appertaining thereto )>> i'easoa 
of the projjosed works of the local antlua-it) 
So the facts so found by liim : Jh^ld : 
(1) though the attem])t to r(^ser^ <* )>rn:o{atiLig 
water out of the land convened lo the (oii- 
veyanco of 1932 failed, tlu- I’cservation 
therein containe<i ougid to h** <-onst)'ned as h 


while the oonstruotion of the subway- 
in front of the building prevents future 
structural changes & adaptations to a 
serioua degree : — BtM : atfter referring 
to the varions Items of compensation 
So the evidence as to damage, the 
amount of the award was increase to 
$25,000, So the appeal allowed with 


coats. — lie WiNNiPKU Cold Storage 
C o., Ltd. & Winnipbo Crrr. [193t] 2 
\V. W. R. 354 ; 4 D. L, R. 681 ; 42 
Mon. L. R. 176.— CAN. 

PART III. SECT. 3, SUB-SECT. 4.- 
B. (o) ai. 

gb, Depredaiion in value 
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ASTICKV RY. OO., 

ary iMAfAcnmTE r. Pacific' Great 
ASTICRX Ry. Co., Lefeaux & CaR“ 
SLK p- Pacific Great Eastern Ry. 

(19119. 67 D. h. R. 792 ; 27 

. 0. K. 420.— CAN. 



Oases 284a— 85&I. Engush and Empieb Digest Supplement, 


reservation of all necessary rights to enable 
8. to obtain water from the land conveyed ; 
& the covenant imposed a contractual pro- 
hibition on X. & those deriving title under 
him from doing anything to interfere with 
the existing & future water supply at the 
existing worlds on the S. estate. The 
claimant therefore had an interest in land 
which was affected by the compulsory- 
purchase order ; (2) the injury to the S. 

estate arose from the “ execution of the 
works ” within Lands Clauses Consolidation 
Act, 1845 (c. 18), s. 08 ; since the statutory 
powers vested in the local authority under 
Fublic Health Act, 1875 (c. 55), s. 51, 
authorised the construction & maintenance 
of waterworks for the supply of water, & in 
order to supply water, it was necessary to 


draw water from the land taken. The 
claimant therefore was entitled to recover 
by way of compensation the amount awarded 
to him under the arbitrator’s award.— 
Simeon &; Isle op Wight Kural District 
Council, [1937] Ch. 625 ; [1937] 3 All E. R. 
149 ; 106 L. J. Ch. 335 ; 157 L. T. 473; 101 
J. P. 447; 53 T. L. K. 854; 81 Sol. Jo. 
526 ; 35 L. G. K. 402. 

288a. Wharf.]— Hewett v. Essex Oounty 

Council, No. 274a, ante. 

289a. .] — Hewett v. Essex County Council, 

No. 274a, ante. 

299. Add. Aimotation :—A8 to (1) Consd. Be 
Simeon, [1937] 3 All E. R. 149. 

323a. .] — Rockingham Sisters of 

Chabii'Y V. R., No. 216a, ante. 


Part IV. — Compensation for Mines and Minerals. 


828. To the existing paragraph add as follows ; — 
(3) Limestone is a mineral within the above 
sects. 

331. Add. Annotation: — Refd. Waring v. Foden, 
Waring r. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

332. Add. Annotation : — Refd. Waring v. Foden, 
Waring v. Booth C3rushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

833. Add. Annotation : — Refd* Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

334. Add. Annotation : — Consd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

335. Add, Annotation : — Consd. Wearing v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33, 

336a, Within Act.] — Midland Ry. Co. 

& Kettering, Thrapston & Huntingdon 
R y, Co, V. Robinson, No. 328, ante. 

337. Add. Annotation : — Consd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

345. Add. Ajinotation : — Refd. Wath-upon-Deame 
Drban District Council v. Brown & Co., 
[1936] Ch. 172. 


349. Add. Annotation : — Consd. Hargreaves, Ltd., 
Executors of, v. Burnley Corpn., [1936] 3 
All E. R. 959. 

363. Add. Annoiation : — Refd. London & North 
Eastern Ry. Co. v. Hardwick Colliery Co., 
[1935] Ch. 203. 

355. Add. Annotations : — Consd. Consett Industrial 
Provident Soc. v. Consett Iron Co., [1922] 
2 Ch. 135. Refd. Wath-upon-Deame Urban 
District Council v. Brown & Co., [1936] Ch. 172; 
Hargreaves, Ltd., Executors of, v. Burnley 
Corpn., [1936] 3 All. E. R. 959. 

355a. Purchase by predecessor of under- 

taker — Common law right of support — Effect 
of Public Health Act, 1875 (Support of Sewers) 
Amendment Act, 1883 (c, 37).] — Pltf. council, 
being the statutory undertakers for the 
supply of water to the urban district of 
Wath-upon-Dearne, purchased by agi’eernent 
in 1901, from trustees for sale under a settle- 
ment, certain land in Wath-upon-Doarne 
which had been allotted to the vendors’ 
predecessors in title in 1810 under an In- 
closure Act. This allotment was subject to 
the reservation to the lord of the manor of 
Wath-upon-Dearne of coal & other minerals, 
with power to work the same upon making 
compensation to the allotment owners for 
damage to the surface of the lands caused by 


PART III. SECT. 3, SUB-SECT. 4.™ 

B. is). 

si. Loss of privacy .] — The owner of a 
house, the privacy of which has been 
affected by the acquisition of another 
property made for public purposes 
under Ladd Acquisition Act, Is entitled 
to compensation by reason of the 
aoquisition injuriously affeotingr his 
property. — PliASANNAKrtTMAR Da^pta v . 
Secretary of State for India in 
Council (1933), 1. L. R. 61 Cal. 245.— 
IND. 


PART III. SECT. S, SUB-SECT. 4.— 

C. (a). 

292 V. .1 — The ffeneral depre- 
ciation of property rtjsulttn« from being 
In the vicinage of a public work does 
not give rise to a claim by any par- 
ticular owner. — R. t?. Lafond (1921), 
21 Kxch. C. R. 56.— CAN. 


PART 111. SECT. 3, SUB-SECT. 6. 
so. Parent of mortgage on part of 
land .] — Tbo Crown expropriated five 
lots of land belonging to applt. A 
mtge. in favour of M. upon four of the 
lots had been discharged by the Crown 
by payment to M. of $22,000 : — Held : 
the above payment, although satisfy- 
ing any claim in respect of the four lots 
covered by the mtge,, could not be 
applied towards oompensation for the 
fifth lot. — Stuart tj. H., [1920] 2 

D. L. R. 260 ; [19261 S. C. R. 284 ; 
[1920J Exch. O. R. 101. n.— CAN. 


Bd. No right to irUereM .] — Under 
Mimicipal Act, R. S. M., 1913, what is 
to be paid the owner of laud injurloufllv 
affected by the construction of muni- 
cipal works Is due oompensation for 
any damage. No provision is made for 
interest In addition thereto ; & neither 
the arbitrators, nor a Judge under an 
application to him under sect. 706 of 
the Act to increase the award, have 
power to award interest . — lie Banna- 
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TYNE {He Taylor Ehtatf.) & Asai- 
NifioiA Rural Municipality (No. 2), 
[1932] 1 W. W. R. 754 ; 2 D. L. R. 
703 ; 40 Man. L. R. 253.— CAN. 




g i. . 3 — Bela : the only 

increase which should bo deducted 
undir Public Works Act (Alta.), 
8, 24 (8), is the Increase so caused in 
the value of the land through which 
the public work is ooustructed over & 
above any such increase as is common 
to said land & to the land in the im- 
med ale vicinity.— Central Canada 
Ry, Co. Arbitrations, [19291 4 

D. L, R. 333 ; 2 W. W. R. 445 : 24 
Alta. L. R. 209.— CAN. 

g ii. -- — Municipal Act. 

H. 8. O., 1^7, a. 342 (I).]— Roman 
Catholic Episcopal Corpn. nr 
London & Sandwich (Town), 

4 D. L. R 955 ; 65 O. L. R. 

CAN. 
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working. Shortly after the purchase, pltfs. ’ 
erected two reservoirs & three filter beds on 
the land purchased. Deft. co. wei‘e lessees 
from the lord of the manor of a seam of coal 
lying under & adjacent to pltfs.’ land. In 
1911 deft. CO., in pursuance of Waterworks 
Olauses.Act, 1817 (c. 17), <fc the Public Health 
Act, 1875 (Support of Sewers) Amendment 
Act, 1883 (c. 87), gave notice to pltfs. of 
their intention to work the coal imder & 
within forty yards of pltfs.’ waterworks. 
This notice was duly acknowledged, but no 
counter-notice was given by pltfs. of willing- 
ness to treat or to make compensation for or 
of their intention to prov(int or interfere 
with the working of the coal cither within 
or outside the forty yards area. In 1914, 
pltfs. purchased from the same vendors 
further lands adjoining the land bought in 
1901 & subject to the same reservation of 
minerals to the lord of the manor of Wath- 
upon-Dcame. Pltfs. constructed on this 
land two further reservoirs, two more filter 
beds & other works. Damage to one of the 
reservoirs having appeared between Oct. 
1926, & Jan. 21, 1929, caused, as was alleged, 
by the working of the adjacent & subjacent 
minerals by defts., pltfs. had the damage 
re]>aired. In 1930 a further notice of 
intention to work minerals near another part 
of pltfs.’ lands Sc reservoirs was served on the 
pltfs. by defts., but again no coimter-noticc 
was given by X’ltfs. Pltfs. thereupon issued 
a writ claiming an injunction & damages or 
compensation. His Lordship having held on 
the evi<l<mcc that tlie damage to t he water- 
works was caused by subsidence of the surface 
directly duo to t he working of the minerals by 
defts. & that t/he surface would have been 
damaged by subsidence if the waterworks 
had not been constructed on it, the question 
arose whether the vendors to pltfs. in 1901 & 
1914, when they conveyed the land, had any 
right of support for the surface of those plots 
from the subjacent minerals & adjacent land 
Sc minerals, &; if so, wliethcr t his right passed 
to pltfs. ; — Held: (1) on the true construc- 
tion of the Inclosui’e Act, 1810, the common 
law right of supf)ort was not excluded by 
necessary implication & the vendors to pltfs. 
had a common law right to have the suiJacc 
supported by the subjacent minerals <fc 
ad j accent land Sc minerals ; (2) this right 

X>assed to pltfs. by the conveyances of 1901 
Sc 1914, & deft. co. was not entitled to ignore 
this right although pltfs. failed to give any 
couni(ir~notice under Waterworks Clauses 
Act, 1847 (c. 17), ss. 22, 23. Further, there 
was nothing in Ihiblic Health Act, 1875 
(Support of Sewers) Amendment Act, 1883 


Enfranchised copyholds.] — ^XJnder 

conveyances made in 1879, 1922, Sc 1927 
deft, corpn. acquired land for the purposes of 
sewage works Sc a gas undertaking. So far 
as the present case was concerned, these 
lands were erdranchised copyholds subject to 
a custom whereby the lord of the manor had 
the right to woik mines subject to making 
compensation for da.mage done including 
that arising from subsidence. The pltf. co. 
were the lessees oi th(‘ minc^rals under such 
enfranchised copyholds & also under the 
adjoining land. In 1934 pltfs. gave the 
corpn. notice in writing that they desired 
to work seams of coal under or within 40 yds. 
of such enfranchised copyholds. Defts. gave 
no counter-notice under Waterworks Clauses 
Act, 1847 (c. 17), s. 23, to treat for the pay- 
ment of compensation for such mines, & it 
became lawful for pltfs. to work the mines. 
In an action for a declaration as to the 
rights of the parties, the Vice-Chancellor of 
the County Palatirui of l.ancaster, after 
making a. declaration tif pltfs.’ right to work 
the mines Sc let down thef surface subject to 
payment of conqx'nsation for damage done 
including damage due to subsidence provided 
pltfs. did no wilful damag<‘ Sc did not work 
the mines in an unusual manner, added that 
defts. v'ere not entitled to any gn^aier 
protection in respe.ct of the greatest veigiit 
imposed upon the land by their sanitary 
works except when* they had acquire<i a 
prescriptive right of support for such works : 
— Held : ( 1 ) defts. not having served a 

counter-notice, their rights in relation to the 
minerals were the same as those of their 
vendor Sc wore therefore governed by the 
custom of the manor ; (2) the addition to 

the declaration stated above could not be 
supported. — HA^iiaREAVKS, Lt!>.’s Exe- 
cutors V. Burnley Corpn., [1936] 3 All 
E. K. 959 ; 156 L. T. 41 ; 101 J. P. 87 ; 53 
T. I., li. 231 81 Sol. Jo. 56, C. A. 

359. Add. Annotation : — Refd, West Midlands 
Joint Electricity Authority v. Pitt. Minister 
of l>an.sport v. Pitt (1932), 96 J. P. 159. 

367. Add. Annotation : — Reid. Swift v. Board of 
Trade, [1925] A. C. 520. 

374. Add.. Annotation : — Consd. Cdcnboig Union 
Fireclav Co. I. R. Comrs. (1922), 12 Tax 
Cas. 427. 

378. To the existing paragraph add as follows : — 
(3) The word “lands” in sect. 6 of the 
above Act includes mines. 

Add. Annotation : — Generally. Consd. Graigola 
Merthvr Co. v. Swansea Corpn. (1927), 71 
Sol. Jo. 681. 


(c. 37), s. 3 (2), wliich gives the local authority 
an option to extend their counter- notice to 
minerals outside the forty y^i^ds area to 
dex^rive the local authority of llie rights they 
possessed outside the forty yards area, if 
the option conferred by that section was not 
exercised.— Wath-upon-Dearnr Urban Dis- 
trict Council v. Brown (John) & Co., Ltd., 
[193li] Ch. 172 ; 105 L. J. Ch. 81 ; 154 L. T. 
295 ; 51 T. L. R. 353 ; 79 Sol. Jo. 342. 

356. Add. Annotations : — Consd. Walton Harvey 
Ltd. V. Walker Sc Homfrays, Ltd., [1931] 
1 Ch. 145. Apld. Wath-upon-Dearne "Urban 
District Council v. Brown & Co., [1936] Ch. 172 ; 
Hargreaves, Ltd., Executors of, v. Burnley 
Corpn., [1936] 3 All. E. R. 959. 


181. Add, Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt. Minister 
of Transport v. Pitt (1932), 96 .1. P. le.L 

183. Add. Annotation : — Refd. 

Joint Electricity Authority l iU, iMimslor 
of TranspoH v. Pitt (1932), do ./.I. • 

tOS. Add. Annotailfm ARefd. 

Executors of, e. l>uriile\ 

AllE. K. 959. , 

. . Swift V. Board of 

Trade7fl925J A. C. 520. 

t33. Add. 

ton, Iletton Sc Joicey Collieries, Ltd., 11937] 
2 All K. R. loO. 
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Part Vi.’-^Proceto^^ Land otherwise than hy 

Agreement. 


470. Add* Annotation :~Ap\d* ^kmdudn Foster 
Browiii Ltd. V. Derby Corpn.^ [1934] 2 K. B. 
28 . 

475. For existing citations and annotations, 
substitute (1861), 9 Hat‘e, 436 ; 7 By. & Can. 
Gas. 92 ; 18 L. T. O. S. 116 ; 68 E. K. 580, 
L.JIT. • Bttbse^eni proceedings (1862), 2 

Be 0. M. & 0. 94, L. JJ. 

AnnotaHtrw BeW. SaDsbury v. G. N. Ry. (1852), 17 Q. B. 

840 ; Hedges v. Met. Ry. (1860), 28 Beav. 109. 

478. Add. AmwtaHon : — Reid. Brakspear v. 

Barton, [1924] 2 K. B. 88. 

484. For citations read the following para. & 
citations : — 

A ry. oo. having given notice of their 
intention to purchase lands for the under- 
taJking, deposited the purchase-money, & 
delivered the bond according to sect. 35 of 
Lands Clauses Act, before the expiration of 
the period prescribed for the exercise of their 
compulsory powers ; neither their power to 
purchase the land, nor their power to enter, 
is gone by the subsequent expiration of that 
period. — Sparrow v, Oxford, Worcester 
& WOLVBRHAMFrON RY. CO. (1861), 9 

Hare, 436 ; 18 L. T. O. S. 116 ; 68 B. B. 
680. 

600. Add. Annotation : — Consd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 

626. Add. Annotation: — As to (1) Refd. Cardiff 
Oorpn. r. Cook, [1923] 2 Oh. 115. 

531. Add. Ayinotaiion : — Refd. Cardiff Corpn. v. 
Cook, [1928] 2 Ch. 116. 

533a. Rights of assignee.] — A land- 

owner has a right to deal with his property 
after a notice to treat, although the right 
must be exercised subject to the rights 
acquired by the undertakers by virtue of the 
notice so as not to increase their obliga- 
tions, 4fc he is also entitled before acceptance 
to withdraw &; amend his claim. But where 
a landowner, possessed of a leasehold interest, 
who has claimed £550 for compensation for 
disturbance <Si valued his leasehold interest 
at nil, subsequently, but before his claim is 
accepted, assigns his leasehold interest, his 
assignee stands in the same position as the 
landowner &; can withdraw or amend the 
claim, either expressly or by sending in a 
claim in respect of the leasehold interest 
wholly inconsistent with the original claim, 
& the undertakers are not then at liberty to 


disregard the aesi^ee ds oont^Bue to treat & 
contract witti the original landowner.-— 
Cardiff Oobpn. v* Cook, [1923] 2 ^.115 ; 
92 L. J, Oh. 177 ; 128 L. T. 630 ; 87 J, F. 90 ; 
87 Sol. Jo. 316 : 21 L. 0. B. 279. 


684. Add. Annotation Refd. Matthey t?. Carling, 
[1922] 2 A. C. 180. 

540. Add. Anno/oiton Apld. Goodwin Foster 
Brown, Ltd. v. Derby Oorpn., [1934] 2 K. B. 
23. 


540a. Within clause in lease.}— (1) Under Acquisi- 
tion of Land (Assessment of Compensation) 
Act, 1919 (c. 67), s. 6 (1), the official arbitrator 
is entitled to state his award in the form of 
a special case raising the question wlmt ds 
the title or interest of the person claiming 
compensation. 

(2) A local Act having authorised a corpn. 
to acquire certain premises compulsorily, the 
owners granted a lease for a term of years, 
containing a clause that the demise was made 
& granted “ subject to the termi^tion of 
such demise by reason of the exercise by the 
said corpn. of such compulsory powers as 
may hereafter become effective.*^ The corpn. 
served a notice to treat upon the lessor in 
respect of his reversionary interest in the 
premises, <!b they afterwards served a notice 
to treat upon the lessee, who claimed com- 
pensation in respect of Ms interest : — Held : 
neither of the notices to treat was, within 
the clause in the lease or at all, such 
an exercise by the corpn. of their compulsory 
powers as was effective to terminate the 
lease or to put an end to the lessee’s interest 
in the premises, &, consequently, he was 
entitled to compensation in respect of his 
interest in the premises as at the date of the 
service of notice to treat upon him. — 
Goodwin Foster Brown, Ltd. v. Derby 
Corpn., [1934] 2 K. B. 23 ; 103 L. J. K. B. 
603 ; 151 L. T. 402 ; 32 L. G. B. 17, D. C. 


658a. Misdescription as to nature of property — 
Abatement of purchase-money — ^Rot ordered.] 
— Be Stepney Borough Council & Smart’s 
Contract (1902), 47 Sol. Jo. 169. 


662. Add. Annotation: — As to (1) Refd. Greswolde- 
Williams v, Newcastle-upon-Tyne Corpn. 
(1927), 91 J. P. Jo. 968. 

595a. Building consisting of several blocks of 
offices — Constitutes one “ building.*^] — Gres- 
woLDB- W illiams v. Newcastle-upon-Tyne 
Corpn. (1927), 92 J. P. 13 ; 26 L. G. R. 26, 


PART VI. SECT. 1. SUB-SEOT. 2.— D. 

400 i. Eff^ of — No riffhi of action at 
common law^ — Damaoee for renderino 
land useless ct unsaleable not recover ^ 
3— Alexander Brown Milling 
C o. V . Canadian Pacific Kt. Co„ 
[1928] 4 D. h. E. 1136 r 29 Can. Ry. 
Caa. 346 ; 52 O, L. R. 628.— CAN. 


PART VI. SECT. 4, SUB-SECT. 1,— 
B. (a). 

566 ii. Includes all that is 


for enjoyment of howse.l — The word 
“ house ’* in Lauds Act, 1847, 8. 92, is 
not limited to the four walls of the 
buildlne, but includes all that is neces- 
sary to the convenient occupation of 
the house. 

Promoters of an undertaking : — 
Held : not entitled to take a strip of 
land immediately in front of a house 
between it & the wail & oontaininsr a 
tank Sc fruit trees, when the owner was 
wiiliug & able to convey tlio whole of 


the house. — Draper v. South Austra- 
lian Railways Comb. (1901), 3 

S. A. L. R. 160.— AUS. 


PART VIl. SECT. t. 

Mg. Public Works Act. e. 22 — 
AcguisiHon of toll road under Provindcd 
Highways Act, 1017.^ — Re Coboubg & 
(Irafton Toll Road Co. (1921), 64 
D. L. R. 241 ; 60 O. L. R. 126.— CAN. 
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fcA. XL-^mvoisory PutdiaK <ot Xiaafl. 


( 


Part Vli^Assessmeat of Purchase Price and Compensation. 


ftSO. For Cidtefcmg para^r &: citations substitute 
the foUowiup; 

tTbe BlootpoOl Improvement Act, 1917, 
s. 70, enacted that the provisions of the 
sect, should* unless otherwise agreed in 
writing, apply for the benefit & protection 
of a certain co, as owners of the land referred ; 
to in the section. By its terms the owners 
were to sell ^ the corpn. was to buy the land 
therein described at a price to be determined 
in default of agreement, by arbitration in th 
manner provided by the Lands Clauses Acts 
as modified by that Act, & a notice to treat 
was to be served by the corpn. within a 
defined time. It was further provided that 
the corpn. should not use the land so acquired 
for certain purposes which might cause a 
nuisance or annoyance to the owners. B37 
Acquisition of Land (Assessment of Com- 
pensation) Act, 1919 (c. 67), where by any 
statute, whether passed before or after the 
passing of this Act, land is authorised to be 
acquired compulsorily by any local authority 
any question of disput/ed compensation is tc 
be determined in the manner thereby pro 
vided, & the provisions of the Act by whicl 
the land is authorised to bo acquired, or oi 
any Act incorporated therewith, so far as 
inconsistent with this Act, shall cease to have 
effect. Notice to treat was served on the 
owners by the coipn. shortly before th<: 
coming into operation of the Act of 1919 
but no arbirtator had been appointed to fis 
the price. A question having arisen whethei 
the compensation was to be asvsossed undei 
the Act of 1919 or under the private Act o1 
1917 ; — Held : the Act of 1919 did not appljr, 

& the compensation was to be ascertained in 
the manner provided by the l^ands Olausef 
Acts as modified by the Act of 1917 ; b^ 
Viscount Finlay, Viscount Cave, & Lour 
PinLLTMORE on the grounds, (a) that sect. 7C 
of the private Act embodied an agreemeni 
between the parties for the sale purchase 
of the land & that the land was not “ autho- 
rised to be acquii‘ed compulsorily ” ; (6) thaf 
the general language of the Act of 1919 oughi 
not, in the absence- of clear words, to b( 
construed as affecting the special provisioru 
of sect. 70 of the private Act of 1917 ; b^j 
Viscount Hai.dane on the second ground 
by Lord Shaw op Dunfermline (dissenting 
as to the second ground) on the first grounc 
only. — Blackpool Corpn. v, Starr Estatt 
Oo., Ltd., [1922] 1 A. C. 27 ; 91 L. .T. K, B 
202 ; 126 L. T. 258 ; 86 J. P. 2.6 ; 38 T. L. B 
79 ; 60 Sol. Jo. 17 i 19 L. G. B. 721, H. L. 

JnnfMions : — Distd. Thurrock Grays & Tilbury Joini 
Sewerage Board v, Thames Land Oo.. Ltd. (1925), 9t 

J. P. I. B^d. Thomoly v. Leconheld (Lord), (1926} 1 

K. B. 236 ; West Midlands Joint Electricity Authority 
ti. Pitt, Minister of Transport v. Pitt (1931), 101 L. J. 

IT. B. 229 : DrajHTB Co. v. London I’asscrmcu- TranspoH 
Board, 11937J Ch. 314. 

650a. Acquisition of land & appointment of 

arbitrator under Public Health Act, 1875, 

(c, 55*)] — A land co. was the owner in fee 
simple of certain land through which a 
sewerage board, under Public Health Act, 
1875 (c. 66), after duly serving on the co. 
notice of intention do so, carried a sewer 
a rising main. Subsequently an agreement 
in writing was entered into between th< 
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parties regarding what bad boon 
Difierences having arisen regarding the 
pensation to be paid by the feard to ihe cOn 
recourse was had to atbn. The arfteafcot 
was appointed under Public Health Act* 

1875, & before entering on tlm arbm made 
the statutory declaration under that Act. 
Having considered the disputes he made an 
alternative award in the mrtn of a spedhd 
case for the opinion of the ct. If the ot. was 
of opinion that compensation was to be 
asses^ solely under Public Health Act, 

1876, he awarded the co. £6,090; if the 
arbitration was under Acquisition of Land 
(Assessment of Oompensation) Act, 1919 
(c. 57), &; the basis on which compensation 
was to be awarded was to be governed by 
the principles in s. 2 of that Act, he awarded 
the CO. £2,148: — Held: as the land had 
been acquired under powers conferred by 
Public Health Act, 1875, before the a^ee- 
ment between the parties was entered into, 
it had been acquired compulsorily, & as 
there was nothing in the agreement which 
affected the primary basis of the value of the 
land nor any other matter, including the 
appointment of the arbitrator expressly under 
Public Health Act, 1875, which was in- 
consistent with the rules laid down by s. 2 
of the Act of 1019, that Act applied to the 
arbn., &;the co. should be awarded £2,148. — 
Thurrock, Grays & Tilbury Joint Sewer- 
age Board v, Thames Land Oo., Ltd. (1925), 
90 J, P. 1 ; 23 L. G. R. 648. 


650b. Power to purchase given to railway 

company — Transfer to public authority,] — 

Pltfs. wore the estRto owners in fee simple of 
certain land A buildings in the City of 
London. Lefts., a public authority estab- 
lished in accordance with the provisions of 
London Passenger Transport Act, 1933, in 
Oct. 1935, gave notice to pltfs. to treat for 
the coraj>ulsory purclmse of the promises, & 
subsequently took possession. By the Act 
of 1933 certain passenger transport under- 
takings were transferred to defts. including 
the O. L. Railway. It was provided by the 
Act that such transfer should include all 


lands A- other property, a.ssets, powers, 
rights, and privileges held or enjoyed there- 
with, & further that defts. might exercise 
all the rights, powders, & privileges whicJi 
immediately before the appointed day, 
July 1, 1933, wore vested in the C'. L. Kailu ay 
as one of the undertakers A should be subject 


to all liabilities & obligations to wbi< li th<' 
C. L. Railway W'ere siibj(‘ct irnmediaiely 
before the appointed day. Ajuo/ig the 
powers conferred on the U. L. Railway lu 
existence on July .1, 1933, was a pnw*^ con- 
ferred by an Act oC 1931 tu putrhase the 
premises of pltfs. 'Hu' time Joi' the exercise 
of this power wvas, after t)>e passing 
Act of O. t. 1 !J. 7, 

of London Lass...>s;. i; ' .It 
Lefts, contended that being a, jiubhc authonty 
autliorised to aoiiuiTe the particular land in 
que.stion compnlsoidy, the prpvisions of 
Acquisition of Land (Assessment of Lom- 
ponsation) Act, 1919 (c. 57), as to the com- 
pensation payable, applied. 



Cases 660b— 702b. English and Empire Digest Supplement. 


Pltfs. denied this on the ground (a) that if 
the C. L. Kailway (the undertakers ’*) had 
purchased compulsorily before July 1, 1933, 
the purchase price must have been fixed as 
provided for by the Lands Clauses Acts as 
modified by the Act of 1931, &■ that this was 
tlierefore a liability or obligation of the C. 1j. 
Railway to pltfs. ; (b) that by virtue of 

sect. 68 of the Act of 1934, the time limited 
for the exercise of compulsory purchase by 
the Act of 1931 was extended subject to the 
provisions for the protection or benefit of 
{inisr alia) any co., body or person mentioned 
in (among others) the Act of 1931, & that the 
provisions of that Act with regard to the 
assessment of compensation in cases of com- 
pulsory purchase were provisions for pltfs.’ 
benefit, A (c) that the provisions of the Act 
of 1931 were not aft’ected by the provisions 
of the Acts of 1933 & 1934 in the absence of 
clear words showing that it was the intention 
of the two later Acts to abrogate the 
visions of the Act of 1931 : — Held: pltfs.’ 
contentions failed because (a) as the C. L. 
Kailway had not served any notice to 
treat on or before July 1, 1933, there was 
no liability or obligation of the C. L. liailway 
on that date towards pltfs. or their property 
to which dofts. could be subjected in respect 
of a notice given by defts. subsequently to 
July 1, 1933, {b) pltfs. were not expressly 
mentioned as a co., body or person for whose 
protection or benefit x^ro vision was made in 
the Act of 1931, & (c) the provisions for com- 


pensation ih the Act of 1931 were general 
provisions & accordingly the maximum 
“ generalia apecialibus non derogant ” did not 
apply. 

The compensation must therefore be 
ascertained imder in accordance with the 
Act of 1919 .— -Dkapers Co. v. London 
PASS.KNGE11 Tkansport Board, [1937] Ch. 
344 ; [1937] 2 All K. K. 12 ; 106 L. J. Ch. 
121 ; 156 L. T. 272 ; 53 T. L. R. 448 ; 81 
Sol. Jo. 199. 

702a. Arbitrator Incapable of continuing — Power 
to replace.] — Where an arbitrator, appointed 
by the Reference Committee under Acquisi- 
tion of Land (Assessment of Compensation) 
Act, 1919 (c. 57), s. 1, becomes incapable of 
continuing a particular arbn., the authority 
of the Reference Committee includes the 
power to replace him by some one else. — 
Gross, Sherwood Heald, Ltd. v. Essex 
CorNTY COUNCIE. [1927] 1 Ch. 205; 96 
L. ,T. Ch. 21; 136 L. T. 371; 91 J. P. 17; 
43T.L.R-.5; 70 Sol. Jo. 1 196 ; 25 L. G. K. 135. 

702b Effect of appointment under protest — 
Whether right to compensation admitted.] — 

Semhle : a co. does not, by nominating under 
X>rotest an arbitrator in pursuance of the Lands 
Act, 1845, admit that the case is one entitling 
the claimant to any compensation. — Sutton 
Harbour Improvement Co. v, Hitchens 
(1851), 1 De G. M. & G. 161 ; 21 L. J. Ch. 73 ; 
18 L. T. O. S. 163 ; 16 Jur. 70 ; 42 E. R. 514, 
L. JJ. 


PART VII. SECT. 2. SUB-SECT. 1. 

sh. Jvrisdiction of Kxchcqver Court], 
— Property & civil rights being matters 
within the exclusive powers of the 
Provincial LogiHlature-. the Exch. Ct. 
of Canada in ascertaining tho estate 
or interest of persons claiming com- 
pensation for property expropri- 
ated l)y the Dominion Crown will 
have regard to the laws affecting such 
estate &: interest in the province where 
the property is situated. — 11. v. 
Hudson’s Bay Co. (1921), 20 Exch. 
C. U. 413.— CAN, 

sk. Cannot inquire into validity of 
mutual afjrf'emeid for compensation.]— 
Held : where one of the parties set 
up an agreement purporting to fix the 
compensation a dispute as to tho 
existence, validity, & applicability of 
such agreement must be settled by 
agreement of the parties or determined 
by the ct. before a cose for arbn. 
arises ; & the arbitrators exceeded 

their jurisdiction when they entered 
upon an inquiry as to the existence 
& validity of the agi'eOment alleged. — 
lie Harmans, Ltd., & Toronto Citt, 
Tie. PoRTKR & Toronto City. Tie 
Stewart & Toronto City, [1928J 
4 I). L. R. 781 : 62 O. L. R. 476.— 
CAN. 

si. Assessment hy resolution of cUy 
council,] — After the passing of an 
expropriating bye-law the amount of 
the purchase price may be settled by 
resolution of the city council & no 
fiu’ther bye-law Is necossoiw. — FTiince 
r. Toronto. [19331 3 D. L. R. 201; 
O. R. 442 ; revsd., [19341 8 D. L. R. 81 ; 
S. C. R. 414.— CAN, 

am. Practice of appellate court ,] — 
The general rule adopted by appellate 
cts. in dealing with a question of 
quantum on an awardbr an arbitrator 
is the same os the rule adopted in 
dealing with a question of quantum 
of damages In' a judgment by a trial 
judge sitting without a jury, &; the 
ct.. will not interfere except in a case 
of very serious error. — Re Winbkti’ & 


C. N. R., [1933] O. R. 237 ; 2 D, L. R. 
438.— CAN. 

sp, Variation of award .] — 

Applt. owned property on the Gatineau 
River, including a saw mill used for 
his timber business & a plant for the 
production & distribution of electricity 
both worked by water power. Resps. 
were attempting to expropriate for 
the purposes of a scheme for devedop- 
ment of hydro-electric power on the 
river, & had erected a dam with the 
result that much of his property was 
submerged & other seriously aJToet(Mi. 
An action in respect of this damage had 
proceeded to trial, & judgment had 
hficn reserved, when a special Act was 
passed by tho Quebec Legislature to 
prevent any disturbance of resps.’ 
operations. Resfis. were by tho Act 
to make just & fair compensation to 
applt. for all his prApcrtios rights 
taken or ofCooted, & the ct. was to 
determine w’hat properties & rights 
should upon payment of the compensa- 
tion become vesUid in resps . : — Held .• (1 > 
the Act did not require the ct. to vest 
ill resps. ail lands or properties aftectod, 
if in its discretion, it thought com- 
pensation for injurious affection 
sufficient; (2) the amount of an award 
may be varied by an appeal ct. whore 
It is clear that it is based upon a 
wrong principle of calculation or not 
justifled by the admitted facts ; 
(3) although undertakers cannot offer 
remedial works in lieu of compensa- 
tion, the offer of land taken or ease- 
ments over land taken for the restora- 
tion of a piling gi’ound & a ry. siding 
was a proper one & ought to be taken 
into consideration. — Gross v. Gati- 
neau Power Co., [1936J 3 All E. R. 62. 
P. O.— CAN. 


PART VII. SECT. 6* SUB-SECT. 1. 

0 Passing of hye-Uni) by 

local avihority — Submis^m before bye- 
law passed ulira vires .] — Kokhmstedt 
V. Rural Municipality op Eye Hill, 
No. 382. [1923] 2 W. W, R. 609.-— 
CAN. 


PART Vli. SECT. 6, SUB-SECT. 2. 

f I. Extent of duty .] — On an 

application under sect. 408 of Town 
Act, R. S. S., 1930, for tho appoint- 
ment of an arbitrator of a claim for 
compensation for lands taken or 
injuriously affected, it is not the duty 
of the judge applied to to decide 
whether or not tho claimant has a 
cloim.— McGillivray v. Melville 
Town [1932] 2 W. W. R. 635.— CAN. 

•I. Under Dominion Railway Act, 
1919.1 — Whore a judge of the Supreme 
Ofc. of Ontario has made on order for 
possession, under the above Act, with 
a term that the ry. co. shall pay money 
into ot. as security, any Judge of the 
Supremo Ct. has Jurisdiction to appoint 
an arbitrator ; & under sect. 220 the 
Judge of the county ct. of the county 
wherein the expropriated lands lie is 
the proper person to appoint . — Re 
LrrrLB & Campbellford Lake On- 
tario & Western Hy. Co. (1924), 66 
O. L. R. 681.— CAN. 


PART VII. SECT. 6, SUB-SECT, 4. 

718 iii. Jvrisdiction of court .] — 

Re Taylor Estate & Assiniboia 
Rural MUNicmAUTY, [19311 2 VV. W. 
R. 719 : 4 D. L. U. 249 : 29 Man. L. R. 
663.— CAN. 

PART VIL SECT. 6, SUB-SECT. 7. 

sm. Appeal under Municipal Arbi- 
trations Act, 1927.1 — An appeal to a 
Divisional Ct. of the Appellate Division 
from an award made under Municipal 
Arbitrations Act, R. S. 0., 1927, lies, 
but not unless the award is appealed 
from within six weeks after notice that 
it has been filed ; & the ct. has no 
jurisdiction to give leave to appeal, or 
to extend the time for appealing after 
the time has expired, even In a case 
where there was fraud In procuring the 
award. Sect. 3 of Arbn. Act, R. S^. O., 
1927, Is not applicable . — Re Fair & 
Toronto, [1930] 3 D. L. R. 70; 65 
O. L. R, 176.— CAN. 
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VoL XL— CJompolsory Purchase of Land. Cases 727a^77aa. 


727a. Question ol title Involved.]— Goodwin 
Fostke Bbown, Ltd. v, Deeby Oobpn., 
No. 540a, ante, 

727b, Hearing — Entry In Crown Paper,] — An 
award made by an official arbitrator under 
Acquisition of Land (Assessment of Com- 
pensation) Act, 1919 (c. 67), in the form 
of a special case, is rightly entered in the 
Crown Paper. — Hewitt v. Essex County 
Council (1927), 97 L. .T. K. B. 249; 92 J, P. 
36; 44 T L. B. Ill ; 72 Sol. Jo. 50; 26 
L. G. K. 48 D. C. 

761a. Award embodying decision of court on 

special case,] — An official arbitrator stated a 
case under Acquisition of Land (Assessment 
of Compensation) Act, 1919 (c. 67), & the 
Div. Ct. decided adversely to the contention 
of claimants for compensation. The arbi- 
trator then made his award, embodying 
therein the decision of the Div. Ot. Claimants 
applied to another Div. Ct. to set the award 
aside, on the giDund that the award was on 
the face of it erroneous in law, but the 
ct, dismissed the application. Claimants 
appealed: — Held: no appeal could be enter- 
tained. — Northwood v. London County 
Council (No. 2) (1927), 96 L. J. K. B. 520; 
137 L. T. 49 ; 91 J. P. 93 ; 43 T. L. B . 347 ; 
26 L. G. B. 254, O. A. 


762, Add, Annoiaiion : — Aa to (2) Apprvd. & 
Apld. Matthey v. Curling, [1922] 2 A. O. 180. 

773a. Award of lump sum— Validity.]— aaimant 
was the owner of certain land with regard to 
the acquisition of which an arbn. was held 
under Acquisition of Land (Assessment of 
ation) Act, 1919 (c. 57). He claimed 
before the hearing of the arbn., 
the President of the Air Council made an 
unconditional offer of £10,000. The sum 
awarded to claimant by the official arbitrator 
in respect of his interest in the land & the 
consequential damage thereto was £11,415. 
In dealing with the costs the arbitrator 
directed the Council “to pay £100 towards 
the costs of claimant.” Claimant applied to 
the ct. by motion for the award to be remitted 
to the i^bitrator on the ground that he had, 
in making the above order as to costs, not 
properly exercised the discretion conferred 
^on him by sect. 5 (4) of the above Act 
Held: in awarding the lump sum of £100, 
the arbitrator had in terms awarded to 
claimant part of his costs of the arbn. within 
sect. 6, & as it seemed reasonably clear from 
the Act that, when a sum was awarded by 
the arbitrator in excess of the amount offered 
by the authority but less than the sum which 
claimant had offered to accept, the arbitrator 


PART VII. SECT. 6, SUB-SECT. 8. 

786 1. — — Claim in respect of several 
interests — Award not appotiioning sums 
bet tveen several interests — Insufficient . ] 
— Stewart Municipal Distoict r. 
Blirsner, [1924] 2 W. W. R. 1217.— 
CAN. 

« i. Arbitrator not entitled to 

allow interest ,] — Re Lktbos & Toronto 
Ck)RPN. (1924). 5C O. L. R. 176.— CAN. 

fi ii. Award referring to “ present 

value ” — Value at time of expropriation.] 
— ^An award Is ^ood, although it 
contains the words “ present value ’* If 
it is clear from the award as a whole 
that the arbitrators made their valua- 
tion as at the date of the expropria- 
tion. — R. V. Vancouver City (1932), 
47 B. C. R. 243.— CAN, 


PART VII. SECT. 6, SUB-SECT. 10, 


j (p. 190) i. .] — On an applica- 
tion. under sect, 70G of Municipal Act, 
Ii, S. M,, 1913, to vary or increase an 
award the judge is in tho position of 
sole arbitrator or umpire as well as 
having the power to set aside or remit 
the award . — Re Taylor Estate Sc 
Assinoboia Rural Municipality (No. 
2), [19311 3 W. W. K. 408 ; on appeal, 
[1932] I W. W. K. 754.— CAN. 

m (p. 196) i. Under Dominion 

Railway Act, 1906 (c. 37 ).] — Re Kirsi- 
LANO Indian Reserve. Vancouver 
Harbour Combs, v, R., [1918] 2 
W. W. R. 411.— CAN. 

m (p. 196) ii. Under Dominion 

Railway Act, 1919 (c. 68 ).] — Re 

Arbitration under the Railway 
Act, British Columbia Permanent 
Loan Co. v. Canadian Northern Rt. 
Co. (No. 1). [1922] 2 W. W. R. 67 7 ; 66 
D. L. R. 735*; 16 Sask. L. R. 431.— CAN. 


m (p. 196) IIL .] — Cedar 

Rapids Manufacjturino & Power Co. 

V, Laoostb. [1927] 2 D. L. R. 83.— CAN. 

T (p. 196) U Award determined 

on wrong principle .] — Where damages 
were recoverable by reason of lowering 
of the sidewalk In front of a building, 
consisting in the decreased value of 
the property, but were assessed at tbe 
cost of lowering tbe store floor : — 
Held : tbe award must be set aside as 
determined upon a wrong principle.— 
Radisbon Town v, Ambon, [1919] 3 

W. W. R. 680.— CAN. 


X i. .] — Winter 0. Toronio 

(City) (1922), 70 D. L. R. 458.— CAN. 

X il. Sum awarded inadequate.] 

— Armstrong v. New Westminster 
Harbour Board, [1929] 2 D. L. II. 

1 50 ; 1 W. W. R. 765 ; 41 B. C. Ii. 1.— 
CAN. 

Lump sum awarded — Award 
pood on tie face.] — North Cowichan 
OORPN. V. (iORE-LANGTON, [1921] 2 
W. W. R. 484.— CAN. 

y li. Arbitrator not qualified .] — 

An award will be set aside if one of the 
arbitrators is disqualified by not being 
a freeholder as required by statute. — 
New Glasgow v. Milligan, [1933] 1 
D. L. R. 748.— CAN. 

o (p. 197) i. .) — Nash & 

Wn.LiAAis V. Edmonton, Dunvegan & 
British Columbia Ry. Co., [19171 3 
W. W. R. 553 ; 36 D. L. R. 601.— CAN. 

c (p, 197) U. .] — An 

appellate ct. should not interfere to 
V ary an award unless it Is satisfied that 
the award does not truly represent tbe 
honest opinion of tbe arbitrators as to 
damages, or that the basis of valuation 
was erroneous. — Re Scott 8r Oshawa 
TOWN. [1922] 62 O. L. R. 504.— CAN. 

o(p. I97)iii, .3 — Winnipeg 

n. c:3^os8, [1927] 3 D. L. II. 1072 ; 
[1927] 2 W. W. R. 644 ; 37 Man. L. K. 
40.— CAN. 

0 (p, 197) iv. .]— Re 

Sui JAVAN & Township of Bertie, 
[19271 2 D. L. R. 74 ; 60 O. L. R. 107. 
—CAN. 

e (p. 197) i. .]—/?« Arbd 

THATION Acrr, Re Woods, [1923] 2 
D. L. Ii. 1000 ; 32 B, C. R. 211 ; [1923] 
1 W. W. R. 1344.— CAN. 

m (p. 197) i. .] — Re Dixon 

& Toronto Corpn. (1924), 66 O. L. R. 
167.— CAN. 

o (p. 197) I. .] — Where a 

large number of witnesses give evidence 
to the same effect on a question of 
value tbe award of on arbitrator based 
thereon will not bo set aside. — Cana- 
dian Northern Ry. Co, v. Kktcheson 
(1918), 21 Can. By, Cai*. 104; 32 

U. L. R. 629.— CAN. 

4 (p. 197) i. Question only 

one of g^ntum.] — Re Leitiob & 
Toronto Corpn. (1924), 66 o. L. il. 


PART VII. SECT. 5, SUB-SECT. 11 

sp. By motion, — Damages “ aUow'ed ** 
— Amounts to direction to pay.] — Where 
an award doterminos the amount of tbe 
compensation to be paid by a mimici- 
pollty 08 damages for land taken & 
“ allows *’ them to tbe claimant, that 
is a suffloleut direction to pay. In 
any event, a direction to pay is not 
necessary to enable the award to be 
enforced by motion. — Re Bannatyne 
” Assiniboia Rural Municipality 
(No. 3), [1934] 1 W. W. R. 497 ; 41 
Man. L. li. 040.— CAN. 

am. Purchase of easement — Execution 
of conveyance not condition precedent to 
enforcernent.] — Where an easement was 
expropriated by a municipal corpn, 
imder sect. 338 of Mimlcipal Act, 
R. S. O.. 1927, It was held that tho 
corpn. was not entitled to withhold 
payment of the compensation money 
until the claimant had executed a con- 
veyance of the easement, for the 
easement had automatically vested in 
the corpn. — Re Mato & Toronto 
City, [19291 3 D.L.R, 890 ; 64 O. L. R. 
139.— CAN. 


PART VII. SECT. 6, SUB-SECT. 12.— A. 

e i. Solicitor d' client costs 

— New Brunswick Electric Power Act.] 
— Re Inglewood Pulp & Paper Co., 
Ltd., & New Brunswick Elfj’tkic 
Power Commission (1929), 3 M. P, R. 
91.— CAN. 


sn. Costs foll(YW evfvt — Svhiect tn 
discretion of court — f^nciplrs povernivv 
xercise of discretion .] — i'be ordinary 
ule is that costs shonld follow tho 
vent. But the ct. has e rtj.‘^orcth)n 
o depart from this rule, & such d/s- 
retlon Is to be exeroised (’o y'cJl 

eoognised principles. ---A hsistavt CoL' 
.ECTOR SaLSEITE V. 

"TtlTLlUVANDAS (1928), I. L. H. *'3 Boni. 

78.— IND. 

KX. Avi)licalion to set aside award 
'Aobility for costs.]-\yhcrc on an 
ppllcatlon under sect. S.il the 
Municipal Act appets. succeeded in 
lavIng an award set aside, there is nb 
lower in the ot. to order the un- 
uccoseful party to pay the costs of 
ppets. in connection with the arbn. 
roceedlngs. — Re Eldridge Estate & 
)ISTRICT OF SUMAS CORPN., [1931] 3 

.. ■n AAA . j.in ir\4 
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Cteies 77$a— 12428. English and Emfibe 

had a>n absolute discretion as to the costs, the 
motion to review the award failed.-— Brad- 
shaw v. Am Council, [1926] Ch. 329 ; 95 
L. J. Oh. 499 ; 135 L. T. 638 j 42 T. L. B. 
197 ; 70 Sol. Jo. 367 ; 24 L. G. B. 351. 

785. For “ No. 749, anie,^^ read “ No. 372, anU:^ | 

868. For existing citations read “ (1866), 19 C. B. 
N. S. 139 ; 144 E. B. 739 ; previous pro- 
ceeMnga (1863), 4 B. & S. 316.” 


Part VIII. — Entry on 

1005. Add, Annotaiion : — As fo (1) Retd. Grant v, 
Derwent, [1929] 1 Ch. 390. 


Digest Supplement. 

876. Add, Citation: — suib nom. Me Haynb 
(Ohablbs), 13 W. B. 492. 

930. Add, Citation: — Suh nom, B, v. North 
liONDON By. Co. & Whjson, 61 L. J. Q. B. 241. 

948. Add. Citation: — 8vh nom, B. v. North 
London By. Co, & Wilson, 61 L. J. Q. B. 241. 

966. Add. Annotation : — ^Refd. Simbro Trading Co. 
, V, Poeograph Parent Oorpn., [1929] 2 K, B. 
266. 


Lands by Promoters. 

10S5. Add. Annotation : — As to (1) Retd. B. v. 
Webster, Eaj p. Marshall (1931), 96 J. P. 226. 


Part IX. — Assessment of Compensation after Entry or 

Injurious Affection. 

1097. Add. Annotation .—As to (1) Retd. Oardift Corpn. v. Cook, [1923] 2 Oh. 115. 


Part X. — Conveyance of Land and Payment of Purchase- 

Money. 


1122. Add, Annotation : — Refd. Oxford Corpn. v, 
Oxford Electric Co. (1930), 143 L. T. 577. 

1126. Add, Annotations: — As to (1) Reid. Swift 
V. Board of Trade (1924), 93 L. J. K. B. 
629 ; Swift v. Board of Trade, [1926] A. C. 
520 ; Oxford Corpn. v. Oxford Electric Co. 
(1930), 143 L. T. 677. 

1168. Add, Annotation : — Consd. Berners v, Flem- 
ing, [1926] Ch. 264. 

1163. Add. Annotation : — Refd. Nowton v. Lamb- 
ton lletton ^ Joicey Collieries, Ltd., [1937] 
2 All E. li. 150. 

1184a. In Act — Right of vendor to costs of opposing 
Bill.] — A vendor of land to a ry. co. having 
tiled a bill for specific performance, opposed 
three Bills in Parliament, & by an Act which 
was eventually obtained his lien was provided 
for. It was then arranged that he should be 
paid principal, interest. & costs ; — Held : the 
taxing-master in taxing the costs should 
allow all reasonable costs, charges, expenses 
of appearing before the committee & opposing 


the Bills in Parliament. — Cooper v, London, 
Chatham Aj Dover By. Co. (1867), 17 L. T. 
283. 

1205a. .] — Upon the expropriation of land 

under statutory power, whether for the pur- 
pose of private gain or of good to the public 
at large, the owner is entitled to Interest on 
the principal sum awarded from the date 
when possession was taken, unless the Act 
clearly shows a contrary intention. — Ingle- 
wood Pulp & Paper Co. v. New Bruns- 
wick Electric Power Commission, [1928] 
A. C. 492 ; 97 L. J. P. C. 118 ; 139 L. T. 
693, P. 0. 

1227. After this case add : — ^ 

.] — SeCy furtheTy Charities, 
Vol. VIII., pp. 369, 360, Nos. 1668-1665. 

1237. Add, Annotation: — ^Refd, Clark v, Barnes, 
[1029] 2 Ch. 368. 

1242a. .] — Me Bromley Guardians (1845), 4 

L. T. O. S. 430. 


PART VIII. SECT. 1, SUB-SECT. 1. 

«o. Payment or tender of comvenaa - 
turn not necessary , ’ h-CtASADiAJfi Pacifio 
HY. Co. V , Paul (1921), 27 Can, By. 
Caa. 417.--CAN. 

PART VIII. SECT. 1, SUB-SECT, 9.— A, 

Or expropriation proceedings 

eompleted.h'-Ooii'OAXD v. BAtKSItiBGE 
• “1. (1920), 29 B. C. R. 186,— 

CAN. 

PART VIII. SECT. 2, SUB-SECT. 1. 
$p. Application for warrant Of pos* 


— Jurisdiction of Exchequer 

CouH to hear.] — Re Exchkqueb Court 
JUR lSDicmoN. [19261 4 D. L. B. 073. — 

CAN. 


gq, .] — Canadian Na- 
tional By. Oo. 17. Boland, [19261 4 
D. L, R. 703 ; [1926] Exeh. C. R, 173. 
—CAN. 


PART X. SECT. 1, SUB-SECT. 2.— 
B. (0) i. 



part X. SECT. 1, SUB-SECT. 4 . 

p Prom filing of caveat — 

Owner remaining in poseession.] — Re 
ABsmtATiON Act, Re Boshko & 
WiNNiPRo School District 1^. l, 
[1924] 4 D. L. R. 1017 ; 3 W. W. B. 


2 J. Sydney Corporation (Amend- 

meni) Act (No. 7 of 1924>. «. 17.1— 
Sydney Municipal Council ©. Troy, 
[1927] A. O. 706; 96 L. J. P, C. 124; 
137 L. T. 707, P. G.— AUa. 
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VoL XL— 4!Qmpiils(H7 Poichase of Land. OaMs 1275a— 2088. 


Part XI. — Application of Money Deposited in Bank. 


1375a. Order for purchase-money to remain on 
deposit In court — ^In Ueu of Investment.] — 
Dx p. Trinity Ooixege, Cambridge (1897), 

r. s. 0. p. 

1279a* .] — Re St. Mary Magdaiejt, Oxford 

(1898), Y. 8. 0. P. 

1882. Add. Annotation: — Apld. Ex p. Burdett 
Coutts, [1927] 2 Ch. 98. 

1384. Add. Annotation: — Consd. Ex p. Burdett 
Coutts, [1927] 2 Cb. 98. 

1884a* Title not proved to he defective — 

Payment out ordered.] — Ex p. Burdett 
Coutts, [1927] 2 Ch. 98 ; 96 L. J. Ch. 463 ; 
137 L. T. 404 ; 71 Sol. Jo. 389. 

1500. Add. Annotation : — Consd. jRe Williams’ 


Settbnt., Williams Wynn v. Williams, [1922] 
2 Oh. 750. 

1560a. Encumbrancers otherwise secured need 

not be served.] — Where a petition was pre- 
sented for payment out of ct. of purchase- 
money paid in in respect of real estate pur- 
chased under the General Metropolitan Paving 
Act, service of the petition upon parties en- 
titled to certain small rent-charges charged on 
the pr<merty purchased, but which were amply 
secured on other property not included in the 
purchase, was held to be unnecessary . — Ex p. 
MERCERS’ Co. (1879), 10 Ch. D. 481; 18 
L. J. Oh. 384 ; 27 W. R. 424. 

1560b. Summons by Representative Body of 

the Welsh Church .] — Re Great Western 
Railway act, 1911, Ex p. Great Western 
Ry., [1922] W. N. 148 ; 163 L. T. Jo. 339. 


Part XII. — Costs when Money Deposited — Liability of 

Promoters. 


1507. Add. Annotation : — As to (2) Refd. Camp- 
bell V. Poliak, [1927] A. C. 732. 

1604. Add. Annotation : — Refd. Letters Patent 

No. 139207, Re Carbonit Akt., [1924] 2 Oh. 
63. 

1614a. .1 — Re London Bridge Acts, 

Ex p. Tatham (1838), 3 Y. & C. Ex. 67 ; 7 
L. J. Ex. Eq. 64 ; 2 Jur. 440 ; 160 E. R. 
617. 

1686a. .] — Ex p. Norfolk Ry. Co. 

(1860), 1 Drew. & Sm. 48, n. ; 62 B. R. 
296. 

AnnotaHcm : — Apld. Re Oleyelaiid’s Harte Estates (1860), 
I Drew. & Sm. 46. 


1707. Add. Citation : — Svb nom. Be Benyon’s 
Trusts, 8 W. R. 425. 

1974. Citations : — Delete 6 CJh. App. 1, & add 
20 L. T. 940. 

‘ 1985. Add. Annotation : — Refd. Re Booth & 
Southend-on-Sea Estates Co.’s Contract, 
[1927] 1 Ch. 679. 

1097a. Transfer of fund from charity trustees to 
official trustees of charitable funds — Costs to 
be borne equally by promoters .] — Ex p, 

Sunbury-on-Thambs Urban District 
Council, Ex p. Staines RBSBRVoms Joint 
Committee (1922), 86 J. P. Jo. 163. 


Part XIII. — Purchase of Particular Interests in Land. 


2017a. Agreement with mortgagor— Binding on 
mortgagee entering Into possession.] — Mold 
V. Wheatcroft (1869). 27 Beav. 610 ; 29 
L. J. Ch. 11 ; 1 L. T. 226 ; 6 Jur. N. S. 2 ; 
64 E. R. 202. 

2033. For existing citations substitute the follow- 
ing paragraph & citations ; — 

A bill filed against a railway co. by the 
grantee of an annuity charged on land taken 
by the co. stated that before the grant of 
the annuity the land was subject to a mtge. 


in fee, which had since been paid off, but that 
there had been no reconveyance ; that the 
defts., under the powers of their act, bad 
given ihe pltf. notice to treat for the land 
charg^ with the annuity, but without any 
further proceeding had taken possession of 
the land. The prayer was that tlje cn. 
might be decreed to pay the arrears of the 
annuity to secure the future payment of it. 
The defence made by the answer evidence 
was that the co. had purchased from the 


PART Xn. SB<3T. 8, SUB-SBOT. 6.— A. 

* I .] — Be Ford & Oin- 

^ VACmo Rt. Oo. (1926), 32 C2an. 

RyTtJa*. 319.— CAN. 


PART XIII. SECT. 8. 

3923 1. Interest — Rate of^AppUoa* 
tioh to reduw^R. S. O,, 1897 (c, 118), 


98. 16, 16.1 — Re Kingston Light, 
Hbat & PowxB Oo. at KlNOeTON 
CtoRPN. (1904), ’24 O. L. T. 358 ; 8 
O. L. n. 258 ; 8 O. W. R. 769.— CAN. 

•o. Bonus to morigaoet on payment 
of loan before maturity — Must be con>' 
sidered in oompeneation .) — By a clause 
in the dead of hypothec affecting a 
property expropriated, the , oymer 
(rntgror.) was olmired to pay to the 
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mtffee. a certain sura as bonus, in tho 
of the loan boinif paid before 

maturity • the o^P'-oprlatlng 

narty must assume the pajmeut of 
£ich bonus, tt) the exoneration of the 
owner (rntgor.) as part of the bom- 
penaatlon to be paid him for the tods 
under the Expropriation Act.— 
V. PlOKXEMAN, 11932] Ex, (3. R. 



Cases 2033— 2303a. English and Empire Digest Supplement, 


prior incumbrancer under a power of sale : — 
Held : pltf . could not on such pleadings 
enforce a specific performance of the notice 
to treat regarded as a contract to purchase 
pltf 8/ interest. The prayer for general relief 
IS not available for the purpose of obtaining 
a decree at variance with the case made by 
the statements of the bill. — HUiL v. Great 
Northern By. Oo. (1864), 6 De, G. M. & G. 
66; 2 Eq. Rep. 1069; 23 L. J. Ch. 624; 
18 Jur. 685 ; 2 W. B. 336; 43 E. B. 

794, L.JJ. 

2035a. Lease granted after conveyance to 

promoters — Reference to ascertain validity of 
agreement for lease.] — Norfolk By. Co. v. 
Bayes (1849), 14 L. T. O. 8. 170 ; 13 Jur. 
435. 

2037. Add, Annotations : — Apld. Chocolate Ex- 
press Omnibus Co. v, London Passenger 


Transport Board (1984), 162 L, T. 03. Refd. 
Cardiff Corpn. v. Cook (1922), 92 L. J. Oh. 
177. 

2088. Add, Annotations : — Apld. Cardiff Corpn v. 
Cook, [1^23] 2 Ch. 115 ; Chocolate Express 
Omnibus Co. v, London Passenger Transport 
Board (1934), 152 L. T. 63. 

2059. Add, Citation 66 L. J. Q. B. 30. 

2067. Add, Annotations : — Consd. Matthey v. Curl- 
ing, [1922] 2 A. C. 180 ; Walton Harvey. 
LW. V , Walker & Homfrays, Ltd,, [1931] 
1 Ch. 274. 

2068. Add, Annotation : — ^Hefd. Matthey v. Curling, 
[1922] 2 A. 0. 180. 

2075. Add, Annotations : — Refd. Cardiff Corpn. v. 
Cook (1922), 92 L. J. Ch. 177; Chocolate 
Express Omnibus Co. v, London Passenger 
Transport Board (1934), 162 L. T. 63. 


Part XIV. — Superfluous Lands. 


2136. Add, Annotation : — Refd. Conron v, L. O. 0., 
[1922] 2 Ch. 283. 

2174. Add, Annotations: — As to (1) Consd. Wath- 
upon-Dearne Urban District Council v. Brown 
Sc Co., [1936] Oil. 172. Refd. Hargreaves, 


Lid.. Executors of, v. Burnley Corpn., [1936] 
a All E. K. 959. 

2175. Add, Annotation : — Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

2177. Add. Annotation : — As (1) Expld. & Dlstd. 

Me Glyn Valley Tramway Co., [1937] Ch. 465. 


Part XV. — Compensation for Land taken or used for 

Special Purposes. 

2201. Add. Anmtation : — Refd. West Midlands 2203a. .] — Thurrock, Grays &> Tilbury 

Joint Electricity Authority v. Pitt, Minister Joint Sewerage Board v, Thames Land 

of Transport v, Pitt, [1932] 2 K. B. 1. Co., Ltd., No, 650a, ante. 


PART XIII. SECT. 6, SUB-SECT. 1. 

2044 i. Under invalid lease.. 

Land expropriated by the Dominion 
Crown was leased for a period of five 
years Under an instrument not regis- 
tered as required : — Held : the un- 
registered lease did not vest any estate 
or interest in the lessee & he was 
not entitled to compensation in respect 
of the expropriation. — R. v . Hudson’s 
Bat Co. (1921), 66 D. L. R, 569 ; 20 
Kxch. C, R. 41 1— CAN. 

8 i, Disturhance of sporting 

rights.] — In arbn. proceedings follow- 
ing upon the compulsory acquisition 
by the Dept, of Airlcultur© for Scot- 
land of a deer forest which was let 
for purposes of sport xmder a ninety - 
nine years’ lease, the tenant raewie a 
claim for personal loss in respect of 
dfspoBsession of the subjects. His 
claim was opposed by the Dept., who 
maintained that a claim based on 
disturbance at the instance of a sport- 
ing tenant was Incompetent ; — Held : 
rules (2) & (6) of Acquisition of Land 
(Assessment of Compensation) Act, 
1919 (c. 67), 8. 2, did not have the 
effect of displaomg Ip any way the 
rule, now well settled in the construc- 
tion of Lands Clauses Consolidation 
(Scotland) Act. 1S46 (c. 19), that, 
where lands have been taken xmder 
compulsory powers, a tenant Is entitled 
to full oompensatlon for all loss re- 
sulting to lum from disposseaslon ; 6c, 
further, there was no distinction, in 
principle, between a claim for dis- 
turbance such as was here in question 
Sc a claim for ordinary business dis- 


turbance. — Venabi:.bs V , Department 
OF AGRTOtrLTTJRE FOR SCOTLAND, [19321 
S. O. 573.— SCOT. 

PART XIII. SECT. 6, SUB-SECT. 3. 

sr. General rules .] — The rights con- 
ferred by a lease befag a matter of 
property & civil rights, within the 
exclusive powers of the provincial 
legislature, the ct. In ascertaining the 
estate or Interest of persons claiming 
compensation thereunder In an expro- 
priation by the Dominion Crown, will 
have regard to the laws affecting such 
estate or interest in the province whore 
the property is situated, notwithstand- 
ing Expropriation Act, ss. 25, 20. The 
oopwensation to be made to tbo lessee 
for^he unexpired term of bis lease 
should cover all reasonable cost of 
moving, refitting & settling the new 

{ iremlses ; loss of time in seeking new 
ooatlon ; depreciation of valuable 
business fixtures Sc fittings Sc damage 
thereto due to moving, ©to., Sc a certain 
amount for dislocation or disturbance 
of business, which, however, cannot be 
fixed with mathematical oertaluty. 
The customary test of market value is 
no test of value in arriving at the oom- 

f )ensation to be allowed for a leasehold 
nterest expropriated. — R. v. Elite 
Cape, Ltd.. [19291 Ex. C. R. 56.— 
CAN. 

2 L — The information 

herein was filed to have the compensa- 
tion to which deft, was entitled fixed 
by the ot. Deft, was lessee of the 
proneri^ expropriated. & by the terms 
of his lease was given an option to 

18 


purchase the freehold ; — Held .* as a 
lessee is entitled to compensation for 
the Joss of his lease & as the option 
to purchase was one of the covenants 
of tho lease, the right to purchase the 
freehold Is an element to be considered 
in computing the oompensatlon to be 
allowed deft. — R. v. North-Eastern 
Lunch Co., Ltd., [1933] Ex. C. R. 
64.— CAN. 

bl. .] — Re Union 

Foundry & Maohinert Works, Ltd., 
& St. John Harbour Comes. (1929), 
1 M. P. R. 267.— CAN. 

PARTXIII. SECT. 6, SUB-SECT, t, 
—A. 

f i, — ^ Entitled to offer — As well as 
owner,} — R. v. Musgrave, [19241 Excb. 
C. R. 218.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 2. 

8t. Measure of compensation — 
Licencee.) — Where one is in occupation 
of part of a street under licence from 
the municipality, by the provisions 
of which licence he was obliged to 
vacate upon notice before a given date. 
Sc when by reason of the expropriation 
of the property he was forced to vacate 
before such date, ho becomes entitled 
to oompensatlon for his loss of the use 
Sc occupation, as well oa for the extra 
inconvenience Sc expense occasioned 
by reason of baviiig to make an 
Immediate move instead of having 
the whole life of the licence to do so, 
but not to include the cost of moving. — 
Valknoottht t>. K., [1928] Exoh. 0. R. 



VoL XL— Compnlsoty Purchase ol Land. Cases 2209— 2285c. 


2209* Add, Annotation : — Consd. Holt Bros. & 
Whitford Axbridge HuraJ District OounoO 
(1981), 96 J. P, 87. 

ii. Basis of Compensation (p. 293). 

2211a. On withdrawal o! notice to treat — ^National 
Economy (Hoad Services) Order, 1931 — What 
are ** expenses.*’] — On the withdrawal by a 
county council of a notice to treat in respect 
of certain premises resps. became entitled to 
compensation ** equal to the amount of any 
expenses . . . reasonably incurred by [them] 
by reason or in consequence of the service of 
the notice to treat.’* 

Before the date of such service resps. had 
become lessees of the premises at a ground 
rent, & had also borrowed money wherewith 
to purchase the lease. They claimed as such 
“ expenses ” a proportionate part of the 
ground rent & of the interest on the said 
borrowed money for the period of the cur- 
rency of the said notice ; — Held : these 
payments were not expenses “ incurred . . . 
by reason or in consequence of the service of 
the notice to treat ” but by reason of ante- 
cedent contractual liability, & were not, 
therefore, the subject matter for compensa- 
tion. — London County Council v. Monta- 
gue Burton, Ltd., [1934] 1 K. B. 300 ; 103 
L. J. K. B. 86 ; 150 L. T. 178 ; 97 J. P. 318 ; 
31 L. G. 11. 385, D. C. 

Before Sub-sect. 2 (p. 293), add ; — 

(d) By Action, 

2212a. Admission of liability — Right to continue 
action.] — Where a local authority have 
intimated that they do not dispute their 
liability for damage done to premises, the 
owner of such premises is entitled to continue 
the action instituted by him before the 
defts. admitted liability, claiming a declara- 
tion that defts. are liable to pay compensa- 
tion. — H olt Bros. & Whitfoed v, Axbridge 
Rural District Council (1931), 95 J. P. 87. 

2214. Add. Annotation : — ^Apld. Chocolate Express 
Omnibus Co. v. London Passenger Transport 
Board (1934), 152 L. T. 03. 

2218. Add. Annotations : — Held. Cardiff Corpn. v. 
Cook (1922), 92 L. J. Ch. 177; Chocolate 
Express Omnibus Co. v. London Passenger 
Transport Board (1934), 152 L. T. 63. 

2222a. Loss of trade & licence & value 

of trade fixtures not considered.] — North- 
wood V. London County Council, [1926] 2 

K. B. 411 ; 95 L. J. K. B. 862 ; 135 L. T. 
159 ; 90 J. P. 128 ; 42 T. L. R. 508 ; 24 

L. G. R. 415, D. 0.; on appeal (1927), 96 
L. J. K, B. 520, C. A. 

2225a. Must be within three years ol 

confirmation ol Order. 1 — It is insufficient to 
serve notice to treat within the three years, 
where that had been done, but the hearing 
of the arbitration to determine compensation 
was not held within the three years : — Held : 
the powers of the local authority had lapsed, 
prohibition would lie to the official arbi- 
trator. — R. V. Webster, Ex p. Mabshajll 
(1931), 96 J. P. 226 ; 30 L. G. R. 29, D. 0. 

2226b.. Under Housing, Town Planning, etc.. Act, 
1919 (c. 85) — Acquisition ol land — Extent of 
powers.] — Under the above -Act, defts. made 
an order, subsequently confirmed by the 
Minister of Health, for the compulsory 


acquisition for the purposes of a scheme 
under sect. 1 of the Act, of three thousand 
acres for the erection of working-class houses 
for the accommodation of one hundred &> 
twenty thousand persons. They also pro- 
posed to acquire compulsorily a beerhouse 
within the area with the objects, (a) of con- 
trolling or regulating the traffic in intoxicating 
liquor on the site, that control to be based on 
management by some co. or assocn. whose 
servants were not to have a pecuniary 
interest in the sale of alcohol, & {b) of pro- 
viding for the general entertainment & 
refreshment of the population : — Held : the 
Act contemplated extensive schemes for the 
provision of working-class houses by local 
authorities, involving in many cases the 
acquisition of considerable areas of land & 
extending even to the creation of a new town ; 
sect. 12 (1), treated the land within the 
selected area as a whole, & as something in 
the nature of a building estate, &, as incidental 
to the complete control of the development 
of the building scheme, empowered the local 
authority to acquire any houses or other 
buildings, whether the same were or were not 
required for use as, or as a site for, workmen’s 
dwellings, or for roads or other purposes 
mentioned in the earlier Housing Acts ; & 
that power was not limited to houses which 
it was proposed to adapt for working-class 
accommodation under the power to alter 
contained in the later part of the sub-sect. ; 
upon the above construction of the Act, 
subject to confirmation by the Minister of 
Health, defts. had power under sect. 12 (1) 
of the Act to acquire compulsorily the beer- 
house in question for the attainment of the 
objects above-mentioned. 

Semble : both under sect, 12 (2) of the 
Act, & under Housing of the Working Classes 
Act, 1903 (c. 39), 8. 11, defts, had a similar 
power for effecting the like objects. — CONRON 
V. London County Council, [1922] 2 Ch. 
283 ; 91 L. J. Ch. 380 ; 126 L. T. 791 ; 87 
J. P. 109 ; 38 T. L. R. 380 ; 20 L. G. R. 131 ; 
suh nom. CoNsoN v. London County 
Council, 66 Sol. .To. 360. 


2225c. Under Housing Act, 1925 (c. 14) — Assess- 
ment of compensation — Whether under Acqui- 
sition of Land (Assessment of Compensation) 
Act, 1919 (c. 57), s, 7.] — Housing Act, 1926 
(c. 14), 8. 46, provides for the assessment of 
compensation for land acquired compulsorily 
under an improvement or reconstruction 
scheme made under that Act in a manner 
differing in certain respects from that pre- 
scribed by the Act of 1919 : — Held : even on 
the assumption that Acquisition of Land 
(Assessment of Compensation) Act, 1919 
(c. 67), s. 7 (1), purports to apply to future 
Acts, Housing Act, 1925 (c. 14), s. 46, in so far 
as its provisions for the assessment of com- 
pensation for land acquired thereunder are 
inconsistent with the provisions of the earlier 
Act of 1919, repeals by implication these 

provisions of that earlier Act. . 

Per Avory, J. : Sect. 7 (1) of the 1919 Act 
on its true construction applies only to Acts 
which existed at the time when that Act was 
passed, & not to future Acts. Vau xhall 
Estates. Ltd. v. T-jverpool Corpn., [1932] 

1 K B 733 ; 101 h- J- K. B. 770 ; 96 J. P. 
224; 48 T. L. E. 100; 75 Sol. Jo. 886; sub 
nom. VAtrxHAix Estates, Ltd. v. Livbepool 
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Oases 2S26o— 2268a. ENaLiSH and Empire Dkiest Sttppijbmekt, 


CorpNm Gbosvbnor Estates, Ltd. v. Liter- 
pooi. CoRPN,, Whitechapel Estates, Ltd. 

V, I4VBRPOOL CORPN,, RYMEB V. IjIVERPOOL 
CORPN., 146 L. T. 167 ; 30 Lu G. R. 22. 

Annotation : — Apprvd. EUen Street Estates, Ltd. v. Minister 
of Health, [1934] 1 K. B. 590. 

2225d. .] — Held: (1) Parliamenit 

cannot bind itself as to the form of subse- 
quent legislation & cannot effectively enact 
that a provision in one statute shall not be 
altered by a subsequent Act save by express 
words ; (2) Housing Act, 1926 (c. 14), e. 40, 
so far as its provisions are inconsistent with 
those of Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 67), has repealed 
by implication the provisions of that Act. — 
Ellen Street Estates, Ltd. v. Minister 
OP Health, [1934] 1 K. B. 690 ; 103 L. J. 
K. B. 364 ; 160 L, T. 468 ; 98 J. P. 167 ; 
32 L. G. R. 233, 0. A. 

2225e. Notice to treat — Whether service neces- 

sary before service of notice of entry.] — 

(1) It is proper to serve the two notices 
simultaneously. 

(2) If a notice to enter is served before a 
notice to treat has been served, that notice 
operates as a notice of intention to enter not 
less than twenty-eight days after the service 
of both notices, that is, not less than twenty- 
eight days after the subsequent service of 
the notice to treat. — Liverpool Corpn. v. 
Rose (1936), 100 J. P. 62 ; 79 Sol. Jo. 839 ; 
34 L. G. R. 181, 0. A. 

252251. Open space within London Open 

Spaces Act, 1893, c. Ixxl.] — By London Open 
Spaces Act, 1893 (c. Ixxi.), Hackney Marshes 
was vested in the L.C.C. in fee simple as & 
for an open space for the perpetual use 
thereof by the public for exercise & recreation. 
Sect. 12 of that Act provided that the 
council might from time to time exchange 
any lands forming part of Hackney Marshes 
for any other lands “ adjoining.'’ In 1935, 
the L.C.C. , in purported exercise of their 
powers under sect. 66 of Housing Act, 1926 
(c. 14), of appropriating for housing lands 
vested in them, resolved that, subject to 
the certidcate of the Minister under sect. 
103 (1) of that Act, thirty acres of Hackney 
Marshes should be appropriated for housing 
& that fifty acres of land at Chi^well, about 
seven miles away, should be given in ex- 
change. Appet. having addressed a protest 
to the Minister against the proposed appro- 
priation & exchange was informed that the 
Minister proposed to hold a public inquiry 
under sect. 103 (2) of Housing Act, 1925 
(c. 14). 

The appet. then obtained a rule nisi for a 
writ of prohibition to prohibit the Minister 
from (a) consenting to ihe appropriation by 
the L.C.C. of a portion of Hackney Marshes, 
(5) issuing his certificate under sect. 103 (1) of 
Housing Act, 1926 (c. 14), approving the 


giving in exchan^ of an area of land at 
Chigwell, & (o) holding’ a public local inquiry 
in relation to those masters under secL 103 (2) 
of Housing Act, 1925 (c. 14) i—Held : 

(1) prohibition would lie ; (2) in exercising 
its powers of appropriation of land under 
sect. 66, a local authority need not act by an 
order," & therefore the resolution of the 
L.C.C. was not had merely because it was 
not under seal ; (3) Housing Act, 1926 (c. 14), 
which is a consolidating Act repealing & re- 
enacting Housing of the Working Classes 
Act, 1890 (c. 70), & Housing, Town Planning, 
etc., Act, 1909 (c. 44) (from which ss. 65 & 
103 are respectively taken), did not affect 
an Act passed between the original enactment 
of sect. 67 (3) of the Act of 1890 & its re- 
enactment in sect. 66 of the consolidating 
Act. It was manifest that the council could 
not, immediately after the Act of 1893 had 
vested Hackney Marshes in them as an 
open space, have appropriated part of the 
Marshes for housing under the Act of 1890. 
They had no greater powers under the Act 
of 1925 ; (4) the maxim “ generaiia sj>ecialihus 
non derogant " also applied to prevent the 
Housing Act, 1925 (c* 14), overriding the 
special provisions of London Open Spaces 
Act, 1893 (c. Ixxi.), with regard to Hackney 
Marshes. — R. v. Minister of Health, Hx p, 
Villibrs, [1936] 2 K. B. 29 ; [1936] 1 AU 
E. R. 817 ; 105 L. J. K. B. 792 ; 164 L. T. 
630 ; 100 J. P. 212 ; 62 T. L. R. 408 ; 80 
Sol. Jo. 426 ; 34 L. G. R. 203, D. C. 

2225g. Whether local authority must act by 

order.] — R. v. Minister of Health, 
Ex p, Villibrs, No. 2226f, ante, 

2252. Add. Annotation : — As to (8) Retd. CJonron 
V. L. C. C., [1922] 2 Oh. 283. 

2259. Add, Annotation : — Consd. Silcock & Sons v. 
Green, [1936] 1 K. B. 478. 

2262. Add, Annotation : — Apld. Silcock & Sons v. 
Green, [1936] 1 K. B. 478. 

2265. Add.. Annotation : — ^Apld. Silcock & Sons v. 
Green, [1936] 1 K. B. 478. 

2268. Add. Annotation : — Consd. Silcock & Sons v. 
Green, [1936] 1 K. B. 478. 

2268a. Uncompleted building.] — A local 

authority purporting to act under the powers 
conferred by Metropolitan Paving Act, 1817, 
served on deft, a written notice to treat for 
the compulsory purchase of part of a piece of 
land on which a house then uncompleted was 
in course of erection : — Held : ( 1 ) the principle 
that a notice to treat for the compulsory pur- 
chase of port of a building is bad if the 
purchase of the part will cause a substantial 
interference with or alteration in the character 
of the whole building, applies where the 
building, part of which it is proposed to 
purchase compulsorily, is not complete at 
the time the notice is given, being in course of 


PART XV. SECT. 8, SUB-SECT. S. 

«v. ATTumiU of land*--Ainoimt 
necessary for coniernpletted works, ] — 
Deft, corpa. iesiied to pltf . aotioe of Ita 
intentioa to take the whole of her land 
for a certain public work, althongh it 
admitted that the area was larger than 
that actually req^red for the con- 
templated work. It also refused pltf.*a 
appUoation for a permit to build <m 
the land, on the ground of Its intention 
to take same for the work — Bild : 


It had no power under Public Works 
Act. 1908, to take a larger area than 
it actually required for the public 

WOrk.---QUINLAN ' O. WmLlNGTON 

[1929] N. Z. L. R. 491.— N.Z. 
tw. Time for valuation — Successive 
dedaraiions rdaUng to different land ,} — 
The local government published under 
Land Acquisition Act, 1894, s. 6, a 
declaration that land belonging to 
applts. respectively & land belonging 
to other persons were required for 


S ubllo purposes. Five months later 
iie govt, published another declaration 
for the acquisition of applts.* lands 
only ; the declaration stated ^at the 
earlier declaration was thereby can- 
celled : — Held ,* havinu 
Acquisition Act, 1894, s. 28 KD* the 
compensation should have been based 
upon the value of the land at the date 
of the PubUoation of the later deolara- 
tion.— MA Sin c. Rancoon Ocixbctob 
( 1929), 60 L. X Ind. App. 210,— IND. 
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constructioja ; (2) the notice is bad ii it 

refers to “ land ” only, being the site of the 
building part of which it is proposed to 
purchase compulsorily. — 8ilcock & Sons v. 
Green, [1936] 1 K. B. 478 ; 105 L. J, K. B. 
170; 154 h, T, 176; 100 J. P. 91; 62 
T. L. R. 166 ; 79 Sol. Jo. 988 ; 34 L. G. R. 
71. 

2269. Add. Annotation : — Consd* Silcock & Sons v. 
Green, [1936] 1 K. B. 478. 

2269a. Kotioe to treat referring to land ” — 

Validity.] — Silcock & Sons v . Green, No. 
2268a, ante. 

2283. Add. Annotation : — Consd. Silcock & Sons v. 
Green, [1936] 1 K. B. 478. 

2286a. Compensation for damage to land by sever- 
ance not included.] — Courtaulds, Ltd. v , 
City of London Corpn,, [1926] 2 K. B. 606 ; 
95 L. J. K. B. 972 ; 136 L. T. 275; 90 J. P. 
164 ; 42 T. L. R. 781 ; 70 Sol. Jo. 1024 ; 24 
L. G. R. 538, D. 0. 

2298. Add. citation : — [1921] 1 Oh. 299. 

Add. Annotationa : — Retd. Re Blackpool 
Corpn. & Barritt, etc. (1931), 95 J. P. 103 ; 
West Midlands Joint Electricity Authority 
V. Pitt, Minister of Transport v. Pitt, [1932] 
2 K. B. 1. 


Sub-sect. 3. — Unemployment. 

See Public Works Facilities Act, 1930 (c. 50). 

2300a. Validity of order — Inclusion of name of 
owner of easement.] — By a conveyance made 
in 1932 appct. sold land to a purchaser in fee 
simple subject to reservations in favour of 
himself & his grantees of certain rights to 
surface & underground water. Subsequently 
the local district council as water authority 
acting ostensibly under the Public Works 
Facilities Act, 1930 (c. 50), s. 2, made an 
order purporting to be a compulsory purchase 
order in the prescribed form authorising 
them to purchase a part of the land com- 
prised in the conveyance, there being inserted 
in the schedule to the order under the heading 
“ Owners or Reputed Owners ” not only the 
name of the purchaser under the conveyance 
but also the name of appct., & under the 
heading “ Quantity, Description & Situation 
of the lands ” a full description of the land 
but no mention of appct. ’s easement over it ; 
& the coimcil served upon appct. a notice 
of the making of the order purporting to be 
a notice in accordance with the Act & in the 
prescribed form, the schedule to which notice 
contained a full description of the lands but 
made no mention of the easement. Appct. 
gave notice of objections to the confirmation 
of the order by the Minister of Health, & by 
direction of the Minister a public local inquiry 
was held in regard to the matter before an 
officer of the Ministry, who stated that the 
objections raised points of law which could 
not be dealt with by him but must be con- 
sidered, by the Minister, Having considered 
the objections & read the report of the 


officer, the Minister confirmed the order. 
Appct. thereupon made an application to the 
High Ct. under Sched. I., Part III., para. 2, 
of the Act that the order might be set aside 
on the grounds : (1) that the order was not 
within the powers of the Act, inasmuch as, 
though the Act authorised only the purchase 
of land, the order included the name of appct. 
who had merely an easement over the land 
& therefore purported to acquire what was 
not land ; (2) the property to be acquired 
was not sufficiently described in the order 
or the notice thereof, as no mention was made 
in them of appct.’s easement ; &, further, 
that the notice of the order did not, pursuant 
to Sched. I., Part II., para. 3 (&), of the Act 
state the “ effect of the order,*' because it 
did not bring home to the applicant what 
effect the order would have upon him or 
his property ; & (3) that the Minister did not 
before deciding whether or not the order 
should be confirmed give appct. an 
opportunity of coining before him ® stating 
ffis legal arguments in support of the ob- 
jections : — Held : the application could not 
be supported on any of these grounds, & 
must therefore be refused. — Re Simeon 
(J. W. B.), [1935] 2 K. B. 183 ; sub nom. 
Simeon v. Minister op Health, 104 L. J. 
K. B. 330 ; 162 L. T. 372 ; 99 J. P. 167 ; 51 
T. L. R. 235 ; 79 Sol. Jo. 109 ; 33 L. G. R. 
75. 

2800b. Description of property — Omission of 

easement.] — Re Simeon (J. W. B.), No. 2300a, 
ante. 

2300c. Notice of order — Omission to state effect 
of order.] — Re Simeon (J. W. B.), No. 2300a, 
ante. , 

2300d. Confirmation of order by Minister — Appli- 
cant not heard on objection on point of law.] — 
Re Simeon (J. W. B.), No. 2300a, ante, 

2300e. Public inquiry — Appointment of technical 
assessor — Validity.] — Re Manchester City 
(Ring WAY Airport) Compulsory Purchase 
Order, 1934, No. 2300f, post. 

2300f. Quashing order — Order ultra vires — No 
prejudice.] — (1 ) Under Public Works Facilities 
Act, 1930 (c. 60), Sched. I., Part III. (2), the 
High Ot. has power to quash a compulsory 
purchase order, “ if satisfied that the order 
IS not within the powers of the Act or that 
the interests of the appct. have been sub- 
stantially prejudiced by any requnement of 
this Act not having been complied with.*’ 
The provision that appct. must have been 
substantially prejudiced applies to both the 
above grounds of objection to an order. 
Accordmgly, if an order is not within th(^ 
owers of the Act, by reason of the JMmister 
aving failed to act judicially in some 
particidar or for some other cause, tlu^ order 
will not be quashed, unless it is alst> shown 
that the interests of appct. have been pj’e- 
judiced thereby. (2) Held : fmtJau’, on tJie 
facts, a tentative approval of a scheme con- 
templated as a result of the order, expressed 
in a letter written by the Minister to the 


PART XV. SECT. 8, SUB-SECT. 7. — C. 

•X. Zand taken under Winnipeg 
Oha^ — Time for making claim.]— 
Defts.^ olaim was for oomponsation 


for their land hfinrlouBly effected by 
the exerotee of th© powers of the City 
under the Charter, & had been expressly 
recognised by a bye-law of the council : 
— Reid : Chai^r had, under the 

oiixmiastanoeB, no application to the 

21 


claim of defts., & they had all the time 
allowed them by the general law 
applicable to the case for making their 
clairoH. — W innipeg Corpn. v, Toronto 
General Trusts Corpn, (1911), 80 
Man. L. R. 646.— CAN. 
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promoters of the scheme, did not prevent 
the Minister from bringing a judicial mind to 
bear on the matters in issue, & the public 
local inquiry, which under the Act the 
Minister is bound to hold before, confir min g 
the order, was not invalidated by the appoint- 
ment of a tochnical assessor to sit with the 


inspector who held the inquiry . — Me Man- 
OHBSTBR City (Ringway Atbpobt) Com- 
PtTLsoBY PUBCHASB Obder, 1934 (1935), 153 
L. T. 219 ; 99 J. P. 319 ; 79 Sol. Jo. 503 ; 
33 L- G. R. 314. 

’-:fienerally, Refd. Horn v. Minister of Health. 
[1936] 2 All E. R. 1299. 


COMPTROLLER. 

See Patents; Trade Marks 


CONDONATION. 

See Husband and Wife 
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CONFLICT OF LAWS. 

Part I. — Principles of Jurisdiction. 


I. Add, Annotation : — Retd. Whitney v. J, R. 

Opmrs. (1926), 42 T. L. R. 58, I 

8 . Add, Annotation : — Folld. Re Visser, Holland 
V. Drukker, [1928] Ch. 877, 

6a, — The English cts. will not entertain an 

action for the enforcein|ftnt of the revenue 
law of a foreign State.-^Re Vissek, Queen 
OP HoijliAND V, Drukker, [1928] 1 Ch. 877 ; 
97 L. J. Oh, 488 ; 139 L. T. 668 ; 44 T. L. R. 
692 ; 72 Sol. Jo. 518. 

8. ,] — The Spanish Govt, declared 

deft, the ex-King of Spain, to be a traitor, & 
decreed that all his property & grounds of 
action should be seized for the benefit of the 
State, Sc that all bankers in Spain having in 
deposit any such property should make 
delivery thereof to the Spanish Treasury. 
Certain securities, the private property of 
deft, had been deposited at the W. Bank in 
LfOndon to the order of pltfs. a Spanish bank 
in Spain, as deft.’s agents. Both pltfs. & 
deft, claimed the delivery up of these 
securities & the W. Bank interpleaded : — H eld : 
as pltfs. claimed no personal title to the 
securities, were not asserting their contractual 
rights as they originally existed but those 
rights as altered by the above decrees, upon 
which they must rely, & as, in substance, they 
were not asserting their own right at all, but 
that of the Spanish State, a judgment in 
their favour would involve the execution of 
a foreign penal law. Therefore pltfs.’ claim 
failed, — Banco ue Vizcaya v. Don Alfonso 
DB Borbon y Austria, [1935] 1 K. B. 140 ; 
104 L. J. K. B. 46 ; 151 L. T. 499 ; 50 T. L. R. 
284 ; 78 Sol. Jo. 224. 

II. Add. Annotation : — Refd. Kramer v, A.-G., 
[1923] A. C. 528, 

12. Add. Annotation : — As to (1) Apprvd. Kramer 
v. A.-G. (1922), 92 L. J. Ch. 1. 

After this case add ** Who are foreign 
nationals within Treaties of Peace & con- 
sequent Orders generally, see Aliens, Nos. 
49a et seq,, ante. 


18. Add. Citation 2 T. L. R. 110, D. O. 

14. AM. Annotation : — Consd. Foster v, Driscoll, 
Lindsay v, Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

17. Add. Annotations : — As to {!) Consd. Bank of 
Ethiopia v. National Bank of Egypt & 
Liguori, [1937] 3 All E. K. 8. Refd. The 
Jupiter (1924), 93 L, J. P. 156 ; Russian 
Commercial <fe Industrial Bank v. Comptoir 
D’Escompte De Mulhouse (1924), 93 L. J. 
K. B. 1098. As to (2) FoUd. White, Cluld 
Beney Simmons ; White, Child <fc Beney v. 
Eagle Star British Dominions Insce. (1922), 
127 L. T. 571. Refd. Fenton Textile Assocn. 
V. Krassin (1921), 38 T. L. R. 259 ; Banque 
Inte^rnationale De Commerce De Potrograd 
V. Goukassow (1924), 40 T. L. R. 837 ; Lazard 
Bros. & Co. V. Midland Bank, Ltd. (1932), 
49 T. L. R: 94. As to (3) Consd. The J upiter 
(No. 3) (1927), 137 L. T. 333. Generally^ 
Refd. Musmann v. Engclke (1927), 43 T. L. R. 
685 ; Re Russian Bank for Foreign Trade, 
[1033] Oh. 745. 

17a. ,] — Pltfs. were an English 

limited co. of engineers &: merchants. Part 
of its business was transacted in Russia, & 
for the purpose of that business pltfs., through 
their lx>ndon bankere, deposited moneys & 
Russian Treasury Bonds with the Pebrograd 
branch of the Banque de Commerce de 
i’Azoff-Don. Having done so, pltfs. took 
out two policies of insurance to insure them- 
selves against Joss or damage to the insured 
property “ directly caused by fire, rioters, 
civil commotions, war, civil war, revolutions, 
rebellions, military or usurped power. , . 

No claim was to attach under the policy 
{inter alia) “ for confiscation or destruction 
by the Govt, of the country in which the pro- 
perty is situated.” In Dec. 1917, during 
the currency of the policy, the Banque de 
Commerce was occupied by soldiers & safiors 
of the Red Guard, & by the Bolshevists, 
purporting to act under the authority of an 


PART I. SECJT. 1. 

2 ill. A husband obtained 

decree of divorco against his wife in an 
undefended action in Scotland. There- 
fore, while he was resident in England, 
his former wile brought an action 
o^nst him in Scotland for reduction 
01 the decree, on {inter alia) tho ground 
that the ot. had had no jurisdiction to 
entertain the action of divorce, the 
husband being domiolled In England. 
At a proof it was established that, in 
the divorce proceedings, the husband 
had deliberately misled the ct. as to 
his domldie, & had thereby procured 
the decree of divorce : — Held : even 
though the decree of divorce was one 
the CT, had had no jurisdiction to grtmt 
& which had been obtained only 
through the husband’s false evidence, 
yet the ot. could not competently 
entertain the action to reduce that 
decree, the defender not being 
personally subject to Its jirplsdlotion ; 
action dlsmk«ed, — ^A outt r. Aoutt, 
fl986] S. O. 386.— SOOT. 


1 j i. .J — A foreign subject 

comoa within the purview of all Acts 
In force In British India, if he chooses 
to come Into the country, unless such 
Act specially exempts him. Ignorance 
of law enforceable in British India 
might be pleaded in mitigation of 
sentence but affords him no sort of, 
privilege or Immunity. — .TiTEisrr>BA.NATH 
UU03H V . CtnKF Seckktaky to Be.voal 
govt. (1932), L L. R. 60 Cal. 364.— 
IND. 

sb. Tort committed within juris- 
diction — By party resident oviside .] — 
An action founded on tort committed 
within the jurisdiction bv a party 
resident outside the jurisdiction may 
be tried by an Ontario ct. — Anderson 
V . Thomas, fl935] 3 D. L. R. 286.— 
CAN. 

no, judge of the cir- 

cuit ot, has no jurisdiction to try an 
action for tort where deft, does not 
ordinarily reside or carry on any pro- 
fession, business or oocupaUon in 


so. Proceedings in tort against foreign 
execuiors — One executor temporarily re- 
sident in jurisdiction. I— -In an action 
of damages for personal injuries arising 
out of a motor car accident in S(5otland, 
pursuers sought {irUer alia) to establish 
that the accident was due to th<.‘ 
fault of the driver of the car in wbioJj 
they were travelling, who liad diotl us 
a result of the accident, Sc they called 
his oxore. as defenders, Decea.s(;d was 
a domiciled EngJlshman, his execuLir 
estate was wholly situated in Englana, 
Sc tho oxors., two In nmnb(‘r. were 
domiciled & rc’isidont there, i^ersonal 
Rorvioo of the sum mens was tnadc upon 
one of the r'xors. in his exccutoriaJ 
capacity, while ho was temporarily 
in ScotJ.and. Both exors. having lodged 
dcfouoes to ttio action, & iiavlng 
pleaded that they wore not subject to 
the jurisdiction of the Ct, of Sossioo 
}{eld: jurisdiction had not been 
established against the exons. , in respect 
that only one of them had been 
personally cited in iScotland.— D alziel 
V . Coplthubst’s Exobs., 119341 B. O. 
664.— BOOT. 
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exeoutiTe committee of the Cbmmisaaries 
of the People. They demaao^ed & obtained 
control &; poaaession of the bank & everything 
contained in it, including the imured property. 
Two actions were brought claiming for losses 
under the policies, & the question arose with 
regard to the recognition of the Soviet Govt, 
as a sovereign power : — Meld : on the informa- 
tion then available, the act of the military in 
seizing the Insured property was an act of 
conhsoation by the Govt, of Russia which 
was in existence at the material time, ^ 
had since been recognised by His Majesty's 


Govt, as liie de fmio Govt, of Russidf ds was 
not an act of a usurped authority ; therefore 
the clahh failed by reason of the clause which 
provided that no claim was to attach under 
the policy ** . . . for confiscation or deatruo<^ 
Hon by the Govt^ of the country in which the 
property is situated.*’ — White, Ohilo A, 
Bbnev, Ltd. v Sibcmons, White, C^ild Ac 
Beney, lyTD. a. Eagle Stab At. British 
Dominions Insukanoe Oo. ( 19221, 127 L. T. 
671 j 88 T. L. R. 616, 0. A. 

Annotation : — ^Reid. l^ank of Ethiop^ia v. National Bank of 
Egypt & Llguorl. [1937] 3 All E. R. 8. 


Part II- 

19. Add, Annotationa : — As to (2) Refd. Fleming 
V, Homiman (1928), 138 L. T. 669. Ae to 
(3) Consd. Ramsay v. Liverpool Royal In- 
firmary, [1930j A. 0. 688 ; A.-G. v. Yule & 
Mercantile Bank of India (1931), 145 L. T. 
9. Refd. Annesley, Davidson v. Annesley, 
[1926J Ch. 692; Boldilni v. Boldrini & 
Martini, [1932] P. 9 ; Abraham v, A.-G., 
[1934] P. 17. As to (4) Consd. Re Askew, 
Marjoribanks v. Askew, [1930] 2 Ch. 259. 
Generally, Refd. A.-G. for Alberta v. Cook, 
[1926] A. C. 444. 

22. Add, Annotation : — As to (2) Apld. Bryce v, 
Bryce (1932), 49 T. L. R. 177. 

32. Add. Annotation : — As to (I) Consd. Boldrini 
V. Boldrini & Martini, [1932] P. 9. 

84f. Add, Annotation: — As io (3) Refd. Ramsay v. 
Liverpool Royal Infirmary, [1930] A. C. 688. 

36. Add. Annotations: — As to (1) Refd. A.-G. v. 
Yule A; Mercantile Bank of India (1931), 
145 L, T. 9 ; Abraham v. A.-G., [1934] P. 17. 
Generally, Refd. A.-G. for Alberta v. Cook, 
[1926] A. C, 444 ; Re Askew, Marjoribanks 
V, Askew, [1930] 2 Ch. 259 ; Ramsay v, 
Liverpool Royal Infirmary, [1930] A. C. 588 ; 
Boldrini v, Boldrini & Martini, [1932] P. 9. 
Refd. Herd v. Herd, [1936] 2 All E. R. 1516. 

37. Add. Annotation : — Reid. Fleming v, Horni- 
man (1928), 188 L. T. 669. 

38. Add, Annotaiions : — Censd. Ramsay v. Liver- 
pool Royal Infirmary, [1930] A. C. 688 ; Peal 
V. Peal (1930), 143 L. T. 768 ; A.-G. v. Yule 
&5 Mercantile Bank of India (1931), 145 L. T. 
9. Refd. Rudd v. Rudd, [1924] P. 72; 
Ross r. Ross, [1930] A. C. 1 ; Boldrini v, 
Boldrini & Martini, [1932 1 P. 9 ; Herd v. 
Herd, [1930] 2 All E. R. 1516. 


-Domicil. 

40. Add, Annotation : — As to (2) Refd. Boldrini 
V. Boldrini & liartini, [1932] P. 9. 

44. Add. Annotation : — Refd. A.-G. v, Belilios, 
[1928] 1 K. B. 798. 

4ga. .] — Where a man leaves the country 

of his domicil of choice with the fixed & 
settled intention to give up residence there, 
& thereupon reverts to his domicil of origin, 
if he afterwards changes his noind, & forms 
the intention of returning to that country, 
as permanently residing there, he re-acquires 
a donoicil of choice there, only when with that 
intention he again resides there. The domicil 
of choice must be re-acquired by fulfilment of 
the same conditions as when it was formerly 
acquired. — Fleming v. Hobniman (1928), 
138 L. T. 669 ; 44 T. L. R. 315. 

50. Add, Annotation : — As to {Q) Refd. Re An- 
nesley, Davidson v. Annesley, [1926] Ch. 692. 

61. Add. Annotations : — As to (2) Apld. Bryce v. 
Bryce (1932), 49 T. L. R. 177. Refd. Rudd 
V. Rudd, [1924] P. 72. 

52a. .] — (1) In questions of domicil, less 

weight is given by the cts. to a testator’s 
declarations than to his acts, & no one act is 
necessarily per se paramount in importance ; 
but the relative importance of all his acts, 
however trivial, must be considered as 
evidence of the animus manendi or revertendi. 

(2) The cts. are now slower to hold a change 
of the domicil of origin, & must be satisfied 
that testator intended quatenus in illo exu&re 
patriam, 

(3) The decisions that persons going to 
India in the service of the Bast India Oo. 
thereby acquire an Anglo-Indian domicil, 
are excrescences upon, & anomalous to, Hie 
principles of domicil* 


PAHT U. SECT. 1. 

sq. Person settled in province,] — For 
purposes of divorce the donxlcU of a 
pemscm settled iu one of the provinces 
of Canada la that particular province 
though the DomluJon Parliament haa 
l^dslfttlve power to dlaaolve the mar- 
riage.— A.-G. BOB Albbbta V. Cook, 
[19261 A. C. 444 ; 96 L. J. P, O. 102 ; 
134 It. T. 717 ; 42 T. L. R. 317.— GAN. 

part 11. SECT. 2. SUB-SECT. 1. 

40 iij. — ^.1 — Where a person 

whose domicil of ongiu waa outside of 
the United States Sc who hasaoqtilred a 
domicil of choice in one of the states 
thereof, resides temporarily in another 
country with the intention of returning 
to some place in the United States, 


though not necessarily to the state in 
which he formerly lived, he do«w not 
revert to his domicil of origin, even 
with respect to divorce.— -Nklsojt v. 

40 iv. — — R, u. MtLKHA 

SiNQH (1931), 44 B, O. H. 278 : 66 
Can. C. 0. 211.— CAN. 


PART n. SECT. 8, SUB-SECT, t.— A. 

61 li. — - — A domicil of 

origin dlflers from a domloil of i&oloe 
mainly in this, that ita character id more 
endudng, its hold stronger Sc less easily 
shaken oft. Such a domicil oont^ues 
unless It la shown with perfect clearness 
Sc aatisfaoUon that there was a fixed 
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Sc settled purpose to acquire a now 
domicil. Thle onus is a heavy one. & 
Is upon those who assert a change of 
d<^cu, — He MuKRAX^e Ebtate, [1921] 
8 W. W. R. 874 ; 31 Man. L. R. 362.— 
CAN. 

61 Hi. — A domioU of 

origin is not easily shaken off. Mere 
absence from home, roving Sc wander- 
ing, however long pursued, are not in 
themselves sufHolent to efleot a change i 
to do so there must be a fixed Sc settlea 
purpose to abandon the domloil of 
origin Sc to settle in the country of 
choice. — B abbv e. Jambs (I92i ), JHmes, 
Apr. 29 : [19211 8 W. W. R. 182^^ 
S. AP. 

61 Iv. — .P— Tatlob e. Tavlob 
( 1028), Q. R. 4flCl3. 184 v-43AN. ' 



Vol. XL--<!oxiiliot o! Laws. 


^ to cliange an acouired 

is nolj sufficient without the factum 

of rstum. — ^D ukvon v, Dbbvon (1864), 4 
New n&p, 816 ; 34 L. J. Oh, 129 ; 10 L, T. 
780 ; lO Jur, N. 8. 717 j 12 W, R. 946, 

4» to U) Conad. Douoet t?. Oeoarhegan (1878), 


68a. Horn v. Horn (1929), 142 L, T. 93 ; 

^^2^^ tntb nom. H. v, H., [1928] 


64a. After revival of domicil on abandon- 

ment of domicil of choice.] — F lem[ino v. 
Hobniman, No, 48a, ante. 

56a. .] — Rudd v. Rudd, No. 903a, post. 

58a« Life to be considered as a whole].— A,-G. v. 
Yule & Mercantile Bank op India, No, 
156a, post. 

69. Add. Annotations :—As to (2) Distd. Re Ross 
Ross V. Waterfield (1929), 46 T. L. R. 61. 
Refd. Re Annesley, Davidson v. Annesley, 
[1926] Ob. 692, 

64a. .] — Drbvon v. Drevon, No. 62a, ante. 

66a. Effect of deportation order.] — V eith v. 

Vbith (1929), 73 Sol. Jo. 235. 

66. Add. Annotation : — Folld. Re Cunnington, 
Healing v. Webb, [1924] I Oh. 68. 

67. Add. Annotations : — Consd. A.-G. v. Yule & 
Mercantile Bank of India (1931), 145 L. T, 9. 
Refd. Fleming v. Horniman (1928), 138 
L. T, 669. 


67a. .] — Drevon v. Drevon, No. 52a, ante. 

68. Add. Annotations : — As to {!) Consd. Ramsay 
V. Liverpool Royal Infirmary, [1930] A. 0. 
588 ; Peal v. Peal (1930), 143 L. T. 768. 
Refd. Rudd v. Rudd, [1924] P. 72. Generally. 
Refd. Ross v. Ross, [1930] A. C, 1. 

.] — Applt. was the proprietor of a 

Scotch estate, but left Scotland for America 
in 1895 to earn his living. In 1901 he 
married resp., an American lady, & in 1902 
they went to Quebec where he carried on the 
business of manufacturing arms. They lived 
together there till 1917 with occasional visits 
to England, In 1917 applt. went to Wash- 
ington, staying there as an expert adviser 
on munitions till Sept. 1918, when he stayed 
a certain time in Great Britain & in 1918 
leased a house in London, In 1922 he took 
a lease of a flat in New York of which he 
remained tenant when these proceedings for 
divorce began in Dec. 1923. Up to the year 
1920 there was no statement by applt. of his 
Intention to abandon his Scottish domicil, & 
as late as Dec. 1920, he stated in an affidavit 
that he was a domiciled Scotchman. Between 
Dec. 1920, & the institution of these pro- 
ceedings he was trying for the purposes of 
taxation to become a resident alien in the 
United States, & in Apr. 1923, succeeded. 
In Jan. 1924, after these proceedings he 
sought to be naturalised as an American 
citizen. He spent increasing periods of time 
at his Scottish estate & referred to it as his 


home in a letter written to resp. in Nov. 

Since 1920, however, he had mado stateJ 
in documents verbally that he intended to 
live permanently in New York, though BUldi 
si/atements were never made to his wife, ffoi** 
with one exception, to any personal friend 
R eld : the evidence of declared intention of 
change of domicil was not established, as such 
declarations must be examined by considoriiig 
the person to whom, the purposes for which ♦ & 
the circuuistances in which they were made, 
be carried into effect by conduct & action 
consistent with the declared intention* — 
Ross V. Ellison (or Ross), [1930] A. 0. 1, 
H. L. ; 96 L. J. P. 0. 163 ; 141 L. T. 066. H. L. 

AnnoUUion : — Refd. A.-G. u. Yule & Mercantile Bank ot 
India (1931), 145 L. T. 9. 

68b, — .] — On an issue as to domicil the 

declarations of a living person as to his 
intention of acquiidng a domicil of choice 
are not subject to the usual common law 
rule which excludes evidence of statements 
of intention unless they are against the 
interest of the party making them. The 
declarations in question are to be duly 
weighed along with the rest of the evidence 
on the issue, although they have been pro- 
perly described as being, unless they are 
accompanied by acts, the “ lowest species 
of evidence, especially when encountered by 
conflicting declarations ” of another party. 
— Bryce v. Bryce, [1933] P. 83 ; 102 
L. J. P. 1 ; 148 L. T. 351 ; 49 T. L. R. 177 ; 
77 Sol. Jo. 49. 

68c. .] — Testator, who died in 1936, 

declared by his will, which was in English 
form : “I have not relinquished & do not 
intend to relinquish my English domicil.” 
Testator’s domicil of origin was England, 
where he was bom, but in 1897 he moved with 
his parents to Scotland, where his father had 
bought certain property. Testator’s father 
continued to live in Scotland until his death 
in 1905, when by his will, which was in English 
form, his residuary estate, including the 
property in Scotland & other property in 
England, passed to testator. With the 
exception of brief visits to England & an 
occasional trip abroad, testator lived in 
Scotland from 1897 until his death. He 
had a great love for his property in Scotland 
& was anxious that after his death it should 
remain in his family & not be sold. At his 
own request testator was buried in Scotland. 
The exors. of the will toot out a summons to 
determine {inter alia) whether testator was at 
the time of his death domiciled in England or 
in Scotland i-^Held : as all the evidence 
showed that the testator’s residenee was in 
Scotland & that he int«mded that such 
residence should be permanent, the testator 
was domiciled in Scotland at the time of Ids 
death.— Re LiPDELL-GRAiNCKf^'s \ riia. 

Trusts, Dormer V. Ltddell-Grainorh. [ 1 936J 
3 All B. R. 173 ; 53 T. L. R. 12 ; SO Sol. Jo. 
836. 
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00 m Geothkop V. Gboth- 

KOP, [1922} N. Z. L. R. 1.— N.Zu 

00 .1— Haebis V. Haeeis 

(Satfk.), [1929] 2 0. L. R* 646.— CAN* 


00 — — J — The Intentlan neoes- 
Sary to conJsUtut© a domicAle of oholoe 
excludes aU contemplation of any event 


on the oocnirenoe of which the 
residence would cease. 

The domicile of origin of a man 
found not to have been abandoned at 
the time of his ma>rrlage, despite the 
facts that he had actually resided Sc 
been employed la a certain State In 
the 0.S,A. ica? over a year & a ha^f; 
that while there he had sent for his 
flanode to join him ; that he had 
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married ber tbere Sc bad become a 
tiaturfiliscd American citizen. — J ohn- 
30V V. Johnson, [1931J A. D. 391. — 


PART 11, SECT. 3, SUB-SECT. 2.— A 

67 a. .1 — OnoQBT e. Thom- 

son (N. B.), [19261 4 B* L. R. 66.— 


CAN. 



Cases 68d— 120a. Enolish and Empike Digest Supplement. 


68<1. Declarations as to intention — Purpose &; olr- 
cumstances must be considered.] — Boss 
V. Eluson (or Rose), No. 68a, ante, 

69, Add, Annotations : — As to {I ) Expld, Re Boss, 
Ross V. Waterfield (1929), 46 T. L. R. 61. 
Reid. Re Annesley, Davidson v. Annesley, 
[1926] Oh. 692. 

-.] — A.-G. V, Yule & Mercantile Bank 
OP India, No. 165a, post. 

84. Add* Annotation : — Held, Ramsay v* Liver* 
pool Royal Infirmary, [1930] A. 0. 688. 

g4a. Although subject to Aliens Order.] 

— In a husband’s suit for dissolution of 
marriage the wife objected to the juris- 
diction on the ground that the domicil of the 
husband was not English. ITie husband was 
a waiter of Italian nationality & was regis- 
tered as an alien in England, & as such was 
subject to the restrictions & liabilities by the 
Aliens Restriction Act, 1914 (c, 12), & the 
Aliens Order, 1920;* — Held: (1) the pro- 
visions of the Act of 1914 & the Order of 
1920 did not preclude the petitioner from 
acquiring an English domicil of choice ; 
(2) on the facts, petitioner had discharged 
the onus on him of proving that he had 
acquired an English domicil of choice. — 
Boldrini V, Boldrini & Martini, [1932] P. 
9 ; 101 L. J. P. 4 ; 146 L. T. 121 ; 48 
T. L. R. 94 ; 76 Sol. Jo. 868, C. A. 

g8a. -,j — It being settled that a change 

of domicil must be made animo et facto ^ the 
animus may be inferred by the factum of 
residence within the new domicil, but in order 
to warrant that inference the quality of the 
residence must be t^en into account ; mere 
length of residence is not of itself sufficient. 

A testator who died in Liverpool in 1927, 
aged eighty-two & unmarried, left a holo- 
paph will, valid by the law of Scotland but 
invalid by the law of England. Testator’s 
domicil of origin was Scottish, Sc he lived the 
greater part of his life in Glasgow. Originally 
employed there as a commercial traveller he 
gave up that employment in 1882 & never 
worked again. In 1892 he went to Liverpool 
to be near a brother & sister, & lived there 
for the last thii‘ty-flve years of his life. He 
was supplied with the means of subsistence 
by his brother & sister, & on the death of 
his sister he succeeded to the whole of her 
estate. With the exception of family ties 
he had few, if any, ties in either England or 
Scotland. In an action by beneficiaries 
under the will against testator’s next of kin 
for a declaration that testator was domiciled 


in Scotland at the date of his death : — Held : 
in the absence of independent evidence of an 
intention on the part of testator to change 
his domicil, the burden which lay on the next 
of kin of proving that he had abandoned his 
domicil of origin had not been discha^ed. — 
Bowie or Ramsay v. Liverpool Royal 
Infirmary, [1930] A. C. 588 ; 99 L. J. P. C, 
134 ; 143 L. T. 388 ; 46 T. L. R. 465, H. L. 

Annotation .—Reid. Re LlddoU-Graingror’s Will Trusts, 

, Dormer v. LiddeU-Grainger, [1936J 3 All R. R. 173. 

100a. .] — Resp., a domiciled English- 

man, was an officer in the Indian Army, Sc 
consequently, although his true matrimonial 
& conjugal home had been in England, he 
was temporarily resident in India when a 
petition for judicial separation was served 
upon him : — Held : without decidiM whether 
resp.’s E^Ush domicile was sufficient to 
found jurisdiction, in the circumstances, as 
resp.’s temporary residence in India was 
independent of his personal volition, but was 
determined by his superior officers, he had a 
sufficient matrimonial residence in this 
country to give jurisdiction to the ct. — Ward 
v. Ward (1923), 39 T. L. R. 440. 

104. Add. Annotations: — As /o (1) Expld. Graham 
V. Graham, [1923J P. 31. Held. Eustace v, 
Eustace, [1924] P. 46. 

112. Add. Annotation: — Consd. Re Ross, Ross v, 
Waterfield (1929), 46 T. L, R. 61 

118. Add. Annotation : — Held. Re Askew, Mai’jori- 
banks v. Askew, [1930] 2 Ch, 269. 

114. Add. Annotations: — As to (2) Consd. & Expld. 
Re Ross. Ross v. Waterfield (1929), 46 
T. L. R. 01. Consd. Re Askew, Marjoribanks 
V. Askew, [1930] 2 Ch. 269. 

116. Add. Annotations : — Held. Rudd v. Rudd 
[1924] P. 72 ; Bartlett v. Bartlett, [1925] 
A. C. 377 ; Re Annesley, Davidson v. Annesley, 
[1926] Ob. 692 ; Re Ross, Ross v. Waterfield 
(1929), 46 T. L. R. 61. Consd. Be Askew, 
Marjoribanks v. Askew, [1930] 2 Ch. 259. 

1 20a, Health ol wile.] — Deceased was born in 
Germany of German parents in 1862. His 
father had a large interest in a starch Sc sugar 
manufacturing business in Germany, & his 
son was brought up in that business. In 
1877 deceased married a German lady Sc had 
two sons who were both bom in Germany. 
In 1879 he came to England where he resided 
at various places until 1884, when he applied 
for Sc obtained naturalisation as a British 
subject under the Aliena Act, 1870. In his 
memorial he stated that he intended to con- 
tinue to reside permanently within the 


PART IL SECT. 3, SUB-SECT. 2.— 
B. (b). 

97 i. Naval service.\ — There Is 
no rule ol law that a sailor in the 
Australian Navy esannot, while on 
servloe in Australia., aoguiJ^ a domioUo 
of choice In one of the Australian States. 
— SOHACRB V. SOHACHB SC StREKTKR 
(1931), 31 S. R. N. S. W. 683 ; 48 
N. 8. Vv. W. N. 230.— AUS. 


PART n. SECT. 8, SUB-SECT. 2.- 
B. (d). 


S. AF. 

— T a suit by i 

wife for difieolutlon of marriage on the 


ground of desertion, reap, entered an 
appearance under protest & disputed 
the lurisdiotion of the ot. on the 
ground that the parties were not 
domiciled in New Sooth Wales. It 
appeared that about the end of 1926 
resp. whose domicile of origin was in 
Victoria, applied for, & was appointed 
to, a permanent position in the New 
South Wales Postal Department of the 
Commonwealth Public Service. In 
1929 he married in New South Wales ; 
subsequently he took & furnished a 
house in this State, & In 1931 was 
resident in the house with his wife 6c 
child at the time of his alleged desertion. 
Prior to 1928 reap., wmlst a minor 
& after comix^ of age, had been em- 
ployed 6c had resided In New South 
Wales : — : at the time of the 
alleged desertion resp. was domiciled 


in New South Wales. 6c that at the 
time ot the Institution of the suit 
etltioner was domiciled, & had been 
omlciled for three years & awards. 
In this State. — Perkins v. Perkinb 
(1934), 51 N. S. W. W. N. 175.— AUS. 

PART IL SECT. 8, SUB-SECT. 2.— 
B. (•). 

120 i. General rule.]— The fact that a 
person has taken up residence In New 
Sonth Wales solely for reasons of 
health does not prevent the acquisition 
by him of a domicile of choice in this 
State ; for, If the residence waa taken 
up with the Intention of residing 
permanently or Indeflnitoly, he thereby 
acquired a domicile in this State.-— 
Brown v. Brown (1933), 60 N. S. 
W. W. N. 33.— AUB. 



Voi. XL— Conflict of Laws. Oases 120a— IfiSa- 


United Kingdom of Great Britain & Ireland 
& liad no intention of permanently leaving 
the United Kingdom. Having divorced his 
wife he married in 1886 in England his 
second wife, a lady of English birth, & lived 
with his wife & children for two years in 
England. He then returned to Germany for 
two years & was there engaged on business 
connected with his father’s firm. His wife 
having become an invalid, he took a house 
for her in Hampstead, & in it she died in 
1906. In 1901 the father of the deceased, 
who had been the head of the firm at Ciistrin, 
died &i was succeeded in the management of 
the business by the deceased, who paid 
frequent visits to Germany lasting for con- 
siderable periods, in attendance at meetings 
of the board, & made the old family house 
his residence when at Ciistrin on business. 
On the death of his mother in 1008 at Neuwied 
he used her house as a second residence when 
in Germany. Deceased died in 1916 at his 
house in Hampstead which he had en- 
deavoured to dispose of, though without 
success : — Held : the true inference to be 
drawn from the circumstances under which 
the house in Hampstead was taken <fe main- 
tained by the deceased was that it was an 
emergency measure dictated by the con- 
dition of his wife & not one which should be 
held to indicate an intention to establish 
a family home &, thus to adopt a new domicile 
in this country. Tlie evidence was wholly 
insufficient to establish the abandonment by 
the deceased of his German domicile. 

Per Lord Atkin ; It is not the law either 
that a change of domicile is a condition of 
naturalisation, or that naturalisation involves 
necessarily a change of domicile. — W ahl v. 
A.-G. (1932), 147 L. T. 382, H. L. 

128. Add. Citation : — 4 Notes of Cases, 698, n. 

134. Add. Annotation : — ^Refd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 259. 

142. Add. Annotationa : — As to (2) Reid. A,-0. for 
Alberta v. Cook. [1926] A. C. 444; H. v. H., 
[1928] P, 206. 

145. Add. Annotation: — Consd. Re Annesley, 
Davidson v, Annesley, [1926] Ch. 692. 

147. Add. Annotation : — ^Refd. Bryce v. Bryce, 
[1933] P. 83. 

150. Add. Citation : — 8 Macq. 862. 

164. Add. Annotations : — Consd. Abralmm v. A.-G., 
[1934] P. 17. Refd. A.-G. v. Yule & Mer- 
cantile Bank of India (1931), 146 L. T. 9. 


155a. Material consideration.] — D.. who was 

born in Edinburgh in 1868, went out to 
Calcutta, India, in 1875 worked in his 
uncle’s cotton mills, becoming a partner 
in his uncle’s firm in 1880. In 1883 he 
returned for a few months, but from 1883 to 
1900 remained working in India, making his 
business his life. He seldom went into 
society, but was fond of Indians, & chiefly 
associated with them. In 1900 he returned 
to England & married his cousin, & took her 
out with him to Calcutta in 1901, but, the 
climate not suiting her, she returned in 
Nov. 1901, to England. From Jan. 1903 
to 1910, he paid visits for a substantial time 
each year to be with his wife in England, 
where he had bought a house. In 1903 a 
child was born. From Jan. 1912 to Nov. 
1915, D. remained in England, being, it was 
said, detained by litigation. In 1916 his 
wife went out to Calcutta, she & her 
daughter lived with her husband in his 
flat over his offices. She returned with her 
daughter after two months. In 1917 D. 
followed his wife home, & until bis death on 
July 3, 1928, remained in England, except 
for short visits to India in 1919, 1920, 1922, 
1924, & 1925. In his will dated June 28, 
1922, he made a declaration of Indian domi- 
cile. On his death, the Crown, on the ground 
that he was domiciled in the United Kingdom, 
claimed death duties on his estate, the value 
of which was many millions of pounds. On 
the question whether, as the exors. of the 
will alleged, he had acquired a domicile of 
choice in India Sc lost his domicile of origin : — 
Held : the earlier period of D.’s life up to the 
year 1900 could not be estimated in deciding 
whether he had acquired a domicile of choice 
in India in a compartment separate from his 
later years, Sc the declaration in his wUJ 
did not decide the point, but where his wife 
Sc children had their permanent residence was 
material as to a man’s domicile. There was 
a distinction between residence Sc domicile, 
Sc it could not be inferred from the fact of 
residence that domicile resulted. On the 
facts there was no clear evidence, as was 
necessary, of any manifest Sc concluded 
intention of change of domicile to overcome 
the domicile of origin* Therefore the onus 
of proof of a domicile of choice was not dis- 
charged, & D, died domiciled in the United 
Kingdom. — A.-G. v. Yule Sc Mercantile 
Bank of India (1931), 145 L. T. 9, C. A. 

Annotations : — Consd. Abraham v. A.-G., [1934] P. 17. 

Refd. Boldrini v. Boldrini & Martini, a932] P. 9. 


PART IL SECT. 3, SUB-SEQT. 2.— 
B (f). 

138 ii. .] — When a person 

voluntarily accepts employment, the 
duties of which necessarily require 
residence In another country & there 
Is no stipulated period of service, & he 
proceeds to that country, the law 

g resumes an intention consistent with 
is duty Sc. holds his domicil to be in 
the country to which he goes, even 
though he has real property, but 

S rovided he has no residence in his 
omioil of origin, — Russell v. Rus- 
sell. [1935] S. A. S. R. 85.-— AUS. 

188 lii. .]— The fact that pltf. 

was employed by the O. P. R, as a 
constable & might he ordered by his 
superiors to move from the province 
held not to be a reason for holding that 
he had not acquired a domicile of choice 


in Safikatohowan whore ho had resided 
ever since he had asked to be trans- 
f erred there. Pltf. had no contract of 
service &’ could leave the oo.*b service 
if he should not wish to move in oom- 

E lianco with its orders. — L owky v. 
OWRT, [1936] 2 W. W. R. 217.— CAN. 

PART II. SECT. 8. SUB-SECT. 2.— 
B. (j). 

146 1. House or apartments rented in 
another country-^Famiiy estate kept up.] 
— Deft., whose domloil of origin was 
Scottish Sc who held a Scottish title 
& owned large landed estates in 
Scotland, left Scotland In 1895 for 
Canada, & carried on business there 
until 1917, Thereafter he took a flat 
In New York, where he resided a 
part of each year. In order to supervise 
his fiLuanoiaJ interests, wldoh were In 
Amerioa, Sc to avoid British Income 
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tax. He retained his Scottish estaf es, 
& resided on them during some part 
of each year. In correspoiidooco with 
his wife, who lived in TiOndur), he 
referred to the fanillv rt’-Hidenc#* on hts 
Scottish estates an “ homo,” Sr in iin 
affidavit signed by him in lh20 he 
described liirn«olf as a , 

StM^tsman : — Hckl : deft, had fallcnl 
to prove an intention to abandon hbj 
Scottish domicil A to acquire a domicil 
of choice in Aroorica.— Uoss r. Ross, 
(192CJ S. C. 1U.38.— SCOT. 

sr. Residence in country of origin 
retained— Residence in another country 

, -Oo7inection8 u>ith country of origtn 

continued. ]—Rc Murray's Estati . 
11921 ] 3 W. W. R. 874 ; 31 Man. L. R. 
362.— CAN. 


gt. .1 — Donalp V. 

Donald. (19221 K. Z. L. R. 287,— 



Oases 168a ^249a« English and Empibb Digest Supplbmbnt, 


169a. DeclaraUoii ot ehaage of domlclL] — 

A.*G. f?. Yule & Mhroantiijbj Baistb: of 
India, No. 156a, ante, 

178a. .] — husband & wife, both bom in 

England of English parents, were married 
in England in 1905, where they resided 
together until in 1923 the husband left his 
wife & went to the United States of America. 
The husband coiresponded regularly with his 
w^ife & sent her money until 1932, when she 
discovei-ed that he was living with another 
woman as his wife. In reply to an inquiry the 
husband wrote that he had no thought of 
returning to England. The wife petitioned 
for divorce in England, alleging that she & 
her husband were domiciled in England. 
The husband did not enter an appearance. 
At the adjourned hearing, when the King’s 
Proctor had entered an appearance in the 
suit to argue the question of domicil & of the 
ct.’s jurisdiction to grant a decree of divorce, 
a certificate from the U.8. Department of 
Labour was put in, to the effect that the 
husband was naturalised in New York in 
1930. By the law in the United States of 
America, the husband in order to have 
obtained such a certificate must have declared 
on oath at least two years before his admission 
as a citizen of the United States that it was 
hona fide his intention to become a citizen 
& to renounce for ever allegiance to the state 
of which he might at the time be a citizen. 
He must also have stated in writing his 
intention to reside permanently within the 
United States : — ffeM : (1) at tne time when 
the petition was filed, the husband was 
domiciled in the United States of America, 
& had lost his domicil in England ; (2) there 
was no jurisdiction in the ct. in Engird to 
grant a decree of divorce. — Herd v. Herd, 
[1936] P, 206 ; [1936] 2 All E. R. 1516 ; 106 
L. J. P. 108 ; 156 L. T. 365 ; 62 T. L. R. 
709 ; 80 Sol. Jo. 837. 

176a. Declaration in application — Evidence of 
intention,]- — G ulbenkian v. Oulbenkian, 
[1937] 4 All E. R. 618 ; .54 T. L. R. 241 ; 81 
Sol. Jo. 1003. 

191 . Add, AnTWtation : — Consd. Re Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. 

192. Add, AnnoicUion : — Refd. Pleming v, Homi- 
man (1928), 138 L. T. 669. 

21 4». Add, Annoiaiions : — ^Apld. Salvesen (or von 
Lorang) v, Austrian Property Administrator, 


1927] A. 0. 641. Refd. Mitford v. Mtford 
Ip Von Kublmann, [1923] P. 130 ; Inver- 
clyde e. Inverclyde, [1931] P. 29. 

217a. ,y—Re Boewick, Holland 

v. Woodman (1937), 81 Sol. Jo, 587. 

218, Add, AnnotaiionB : — As to (1) Consd. H. v, H., 
[1928] F. 206. Refd. A.-G. for Alberta v. 
Cook, [1926] A. 0. 444} Salvesen (or von 
Lorang) v, Austrian Property Administrator, 
[1927] A. C. 641. As io (3) Apld. Nachimson 
V, Nachimson, [1030] P. 217. Generally^ 
Refd, Dewe v, Dewe, Snowdon t?. Snowdon, 
[1928] P, 113. 

220. Add, Annotaiions: — As io (3) Consd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. Generally, 
Refd. Salvesen (or von Lorain) v, Austrian 
Property Administrator, [1927] A. 0. 641: 
H. i;. H., [1928] P. 200. 

221. Add, Annotcdions: — As io (2) Consd. A.-G. for 
Alberta v. Cook, [1926] A* C. 444 ; Salvesen 
(or von Lorang) w. Austrian Property Adminis- 
trator, [1927] A. C. 641 ; Herd v. Herd, [1936] 
2 All E. R. 1616. Refd. Nachimson v. 
Nachimson, [1930] P. 217. 

223. Add, Annotation : — Refd* A.-G. for Alberta v* 
Cook, [1926] A. C. 444. 

225. Add, Annotation : — Expld. A,-Q. for Alberta 
V, Cook, [1926] A. C. 444. 

228, Add, Annotations : — Consd. A.-G. for Alberta 
V, Cook, [1926] A, C. 444 ; Salvesen (or 
von Lorang) v, Austrian Property Admini- 
strator, [1927] A, C. 641 ; Papadopoulos v. 
Papadopoulos (1929 ), 46 T. L. R. 44 ; Inverclyde 
V, Inverclyde, [1931] P. 29 ; Herd v. Herd, 
[1936] 2 All E. R. 1516. Refd. Mitford v, 
Mitford & Von Kuhlmann, [1923] P. 130 ; 
Republica de Guatemala v, Nunez, [1927] 

1 K, B. 669 ; H. & H„ [1928] P. 206. 

236a. — Bowie or Ramsay v, Liver- 

pool Royal Infirmary, No. 88a, ante. 

243a. Nature of doctrine.] — Drbvon v, 

Drevon, No. 62a, ante, 

248. Add. Annotations : — Consd. Be Annealey, 
Davidson v. Annesley, [1926] Oh. 692 ; Be 
Ross, Ross V, Waterfield (1929), 46 T. L. B. 
61. Dbtd, Be Askew, Marjoribanks v. Askew, 
(1930), 2 Oh. 269. Refd. China Navigation 
Co. V, A.-G. (1932), 48 T. L. R. 375. 

249. Add. Annotation : — Dbtd. Be Annesley, 
Davidson v. Annesley, [1926] Ch. 692, 

-.] — The question whether a person 


PART II. SECT. 8, SUB-SEGT, 2.—G. 

Income tax paid in country of 
choice— -Claime for income tax in country 
of origin successfully resisted,] — Held : 
facts of great importance in deter- 
mining question of domicil. — B abuy v. 


sx. Missionary.] — The Oxford Mis 
slon Brotherhood was founded w 
Oxford in 1880 & E. F. Brown, whc 
wag one of the founders, was ohlefl? 
responsible tor drawing up its oonstitu 
tlon. The objects were, (inter alia) 
to remain in intimate contact wlfct 
the people of Bengal & to bring th< 
Kingdom of Christ amongst the mow 
edticatod natives of the Province 
The constitution made it obligatorj 
on every member of the Brotherhood 
to strive to attain these objecl», by 
working throughout his life Bengali 
unless nis health broke down or be 
wished to leave the Brotherhood. 

h) India in 

1880 &: except for short vidts , to 


England remained working as a mis- 
sionary until his death In 1933 : — 
Held: he had acquired an Indian 
domicil of choice. — ^S horb v. Morgan 
( 1935), I. L, K. 62 Oal. 869.— IND. 


PART II. 8E0T. 3. SITB-SEOT. 4. 

230 X, .] — BoriEe.I 

[1925J X W. W, R. 829.-M3AN. 

280 xi. JoNKS V 

(1923). I. L, R. 1 Ban. 705.— IND. 

280 adl. .]— To estabUsh 

change of domicil, it must be proved 
that the change was made with a clear 
Intention of settling there, as a person 
whose ultimate & permanent home was 
to be in that country. The entire 
burden of proving change of domicil 
lies on him who wants to establish It. — 
Linton e. Gtrt>«RiAN (19281, I. L. B. 
56 Oalo. 630.— IND. 

230 xIU, ~ — -.1— Harrison v. 
Harrison, (1920 J N, Z. L. R. 668.— 
N.SS* 

^ 280 Jdv. - — r- .]— Brown v* 

Brown, U928| S. a 542.-^OOT. 


PART II, SECT. 4. 

239 Ui. .1— The doctrine 

of Anglo-Indian domicile forms no 
part of the law of Scotland ; held, 
therefore, the fact of residenoe in 
India In the service of the East India 
Co. was not per se suffleient to cause 
loss of Scottish domicile, — Grant t). 
Grant, (1931] S. 0. 238.— SCOT. 


%%, What may he ccmMderedA — ^In 
the case of a European claiming to be 
domiciled in India It will be pertinent 
to Inquire where his father lived 6c 
died or resides, as the ease may be, 
where ho & his father were bom, the 
circumstances in which ho came to 
6c resides in India, which will aselRt 
in asoertalnlng whether there exists 
an animus revertendi or animus manendi 
his object in residing in India 6c 
generally as to the conditions under 
which he lives 6c his hahite of life,— 
WmoHT V, WmoHT (1930), I. L. B. 
68 Oalo, 259.— IND. 



is or is not doxxiioUed in a foreign country is 
to be determined in accordance with the 
requirements of English law as to domicU, 
irrespective of the question whether the 
pc^on in question has or has not acqtiired a 
domicil in the foreign country in the eyes of 
the law of that country. 

Where an Englishwoman had never taken 
the steps prescribed by French Civil Code, 
art. 13 : — Meld : (1) she had nevertheless on 
the evidence acquired a French domicil of 
choice, & the ct. would apply the law of 
France in administering her estate ; ( 2 ) on 
the evidence as to the French law, the lYench 
ots. in administering the movable property 
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of deceased would apply French municipal 
law, & the testamentary disposing power of 
deceased was governed by that law * — Be 
Annkbley, Davidson v. Annb8I*by, [1926] 
Ch. 692 ; 96 L. J. Ch. 404 ; 135 L. T. 508 5 
42 T. L. R. 584. 


rn C) Consd. Re Rosa. Rosa t>. Waterfleld 

X* . Gl; He Askew, Marjorlhanka v, Astoew, 
w Consd. Re Ross, Ross v, 

Waterteld (1929). 4C> T. L. R. 01 ; Re Askew, Marlorlbanks 
e. Askew, [1930] 2 Ch. 259. 


251a. .]~~Re Annesley, Davidson 

V, Annesley, No. 249a, ante, 

265* Add, Annotation : — Refd. Eramer v, A.-G., 
[1923] A. C. 628. 


Part III. — Nature 

290. Add* Annotations : — ^Distd. Re Anziani, Her- 
bert V, Christopherson, [1930] 1 Ch. 407. 
Refd. He Berchtold, Berchtold v, Capron, 
[1923] 1 Oh, 192. 

297. Add, Annotation : — ^Refd. Re Berchtold, 
Berchtold v, Capron, [1928] 1 Ch. 192. 

300. Add, Annotation : — Refd. Re Berchtold, 
Berchtold v, Capron, [1923] 1 Ch. 192. 

802. For the paragraph in the original volume 
substitute the following paragraph : — 

Interest in proceeds of sale of English 

freeholds — By English law.] — When a person 
domiciled in a foreign country dies intestate 


of Property. 

leaving an interest in the proceeds of sale of 
English freeholds which are subject to a 
trust for sale but not yet sold, such an interest 
^ an immovable, & the succession thereto 
is governed by the lex situs, — Re Berchtold, 
Berchtold v, Capron, [1923] 1 Ch. 192 ; 92 
L. J. Ch. 185 ; 128 L. T. 591 ; 67 Sol. Jo. 212. 

303. For the paragraph in the original volume 
substitute the paragraph numbered 302 in 
the original volume. 

808. Add, Annotation: — Refd. Re Berchtold, 
Berchtold v, Capron, [1923] 1 Oh. 192. 

309. Add, Annotation : — Consd. Rs Berchtold, 
Berchtold v, Capron, [1028] 1 Ch. 102. 


Part IV. — Immovables. 


381. Add, Annotation : — Consd. St. Pierre v. South 334, Add, Annotation : — Consd. St. Pierre v, 
American Stores (Gath & Chaves), Ltd., South American Stores (Gath & Chaves), 

[1936] 1 K. B. 382. Ltd., [1936] 1 K. B. r 382 . 


PART 111. SECT. 2. 

p i, ,j — Altbouarb land for pur- 

poses of succession may be regarded 
as personal property, it is not a 
movable. — Alexander v. A,-G., [1027] 
1 D. L. R. 602 ; [1927] 1 W. W. R. 
14»; 38 B. 0. R. 28.-~-CAN. 

p ii. IrUereat in land agreed to he 

sold .] — Where on the death Intestate 
of an owner of land situate in Saskat- 
chewan his title Is subject to the Interest 
of a purchaser imder an outstanding 
agreement for sale, the interest of 
deceased in the land is Immovable 
property. Sc devolves cwscordlng to the 
law of Saskatchewan & is to he 
administered by the representative of 
the estate in that province, even though 
deceased died domiciled elsewhere. — 
Re Bubboe Estate (Sask.), [1927] 3 
W. W. R. 718.— CAN. 


p iii. Sale of aetUed land under 

compttlaory pamra,] — Capital moneys 
the proceeds of land, situate in Eng- 
land, sold under the Settled Land 
Acts, 1882-1890, whlcjh land at the 
time of sale was settled on a tenant for 
life, with remainders over, Sc subject 
to a trust for conversion at the death 
of the tenant for life, & the invest- 
ments representing the same, are, at 
any rate until the death of the tenant 
for life, immovables for the imrposes of 
private international law Sc devolve 
according to the law of desctent in 
England. — Re CtROOK (1936), 36 8. R. 
NTb, W. 186 ; 63 N. 8. W. W. N, 49,— 
AUB. 


ah. Iimnovable^trderest <» 
of sale of Tasmanian ,* 
fKdvency in Ncdal*}^Teeta>tot 


will devised land in Tasmania to 
trustees to pay his widow out of the 
Income an annuity, & to pay the residue 
of the income to, his sons in equal 
shares, & he direct^ed that upon the 
death of his widow the ti-ustoes should 
sell the land, with a discretionary 
power to postpone the sale for seven 
years, & divide the prooeods equally 
among the sons. One of the sons having 
gone to Natal, in South Africa, before 
the death of his mother, became 
Insolvent there, &, according to the 
Law of Natal, his trustee would have 
priority over subsequent incumbrances 
of insolvent's ohoses In action without 
the necessity of giving notice. In- 
solvent having returned to Tasmania, 
executed an assignment of his interest 
in his father’s estate to an assignee who 
had no notice of the insolvency & who 
gave notice to the trustee of the 
property : — Beld : from the date of 
testator’s death until the date of the 
sale of the land the Interest of each son 
was an immovable. Sc the insolvency 
In Natal did not operate in Tasmania 
os an assignment of insolvent’s interest 
In his father’s estate. — Axjstraijan 
Mutual Provident Society v. 
GBEOORY (1908), 6 C. L. R. 615.— 
AUS. 


PART IV, SECT. 1, SUB-SECT. i. 

814 iv. — Re Hickson, 

[19271 4 D. L. R. 607 ; 61 O. L. R. 
180.-— CAN. 

ti, .]_~A Judgment of a 

ot. of the state of . California on a 
question rf title & ovroerBhl^ofj^ 
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cannot be recognised as final & be 
enforced by the ots. of that province, 
in accordance with the general rule 
that the cte. of any country have no 
jurisdiction to adjudloate on the right 
& title to lands not situate in such 
country. — D uke v. Andlkr, [1932] 
S. O. R. 734 ; 4 D. L. R. 529.— CAN. 


t ii. ’.] — The ct. of a foreign 

country has no right to deal with real 
property within Alberta or with the 
title thereto ; although where the 
owner is domiciled within the juris- 
diction of the foreign ct. it can proceed 
ug£dnst him in personam. 

Pltf. had obtained in the state of 
Washington a decree of divorce ^\hich 
purported to award her a half interest 
in certain land In Alberta, 'riie hus- 
band was then domiciled in MoidnriH. 
The husband having died, pltf. ^o^igh(- 
by this action, brought against licr 
husband’s exor, to have tho dccreo 
enforced against said land. I loth 
parties adniittcd that th(5 dccroo wjim 
valid with respect to the divorce 
Held : the decree hiul no force hoiv as 
against the land ; A tdicro in iiotjung 
In the authorities making it incumticnt. 
uion this ct. to grant any alimony to 
pltf., much less to grant fii amount or 
kind the same alimony that uas jp-antf'd 
by the fort>ign ct.— R r. Haspkl, 

[1934] 2 W. W. R. 412. — CAN. 

334 i. Trespass to laad~-~~Lund sitvaie 
ahroad— Injury by Jive spreading into' 
foreign .SVofe. J— BosLUND v. Abbotj - 
KORD LtmuKU Mining Sc Development 
Go .11925] 1 D. L. Ii. 978 ; [1926) 1 
W. W. K. 476 ; 34 B. C. R. 486.— CAN* 

334 ii. — — .]— Ah action 

founded on trespass to realty In a 
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334a. — ^MuESaAT v. SKOBErrABY of 

State for Inoia ik Cottnoh., [1931] W. N. 
91 ; 171 L. T. Jo. 308, C. A. 

330a. Action for declaration as to 

currency In which payable.] — Applts, (defts. 
in the action wo English cos. having their 
head offices in London but carrying on busi- 
ness exclusively in South America, were 
jointly liable to resps. (the pltfs. in the action) 
for rent in respect of premises occupied 
by one of them in Chile under a lease drawn 
in the Spanish language according to Chilean 
law & executed by all parties in Paris, by 
which also all parties elected domicil in Chile. 
The rent stipulated by the lease was 93,600 
pesos of 183,067 millionths of a gramme of 
tine gold monthly, which was to be paid at the 
option of the lessors either in Chile or re- 
mitted to Europe according to their instruc- 
tions. Disputes having arisen between the 
parties in view of Chilean legislation which 
applts. contended prevented them remitting 
the rent from Chile without oflficial authorisa- 
tion by the Chilean Government, wliich . 
authorisation had been refused, applts. i 
commenced proceedings in Chile, which were 
still pending, claiming a declaration that the 
rent could lawfully b^e paid in notes of the 
Banco Central de Chile. Resps. having 
brought the r)resent action in England claim- 
ing payment of the rent in sterling equivalent 
to 183,067 millionths of a gi*amme of fine gold, 
applts. applied imder sect. 41 of Jud. Act, 
1925 (c. 49), to have it stayed as being 
vexatious & oppressive: — Held: (1) the 
action was a personal action, transitory in its 
natime, which the EngUsh ct. could com- 
petently entertain notwithstanding that in- 
cidentally it related to an immovable out 
of England ; (2 ) the legal effect of the clause in 
the lease by which all parties elect-ed domicil 
in Chile could not properly be determined 
upon affidavits ; (3) though some incon- 

venience might be caused to applts. by having 
to call evidence as to Chilean law with regard 
to the mode in which the rent could be paid, 
this did not amount to an injustice sufficient 
to entitle the applts. to a stay of the action ; 
(4) the fact that an action by applts. against 
resx:>s. was pending in Chile was not in itself 
a ground entitling applts. to a stay. — Sr. 
Pierre v. South American Stores * (Gath 
& Chaves), Ltd., [1930] 1 K. B. 382 ; 105 
L. J. K. B. 430 ; 154 L, T. 546, C. A. 

339. Add, Annotation Refd. St. Pierre v. South 
American Stores (Gath & Chaves), Ltd., 
[1936] 1 K. B. 382. 

342. Add. Annotation : — Refd, Re Anchor Line 
(Henderson Bros.), Ltd., [1937] Ch. 483. 

346. Add. Annotation : — Consd. Liddell’s Settle- 
ment Trusts, He, Liddell v. Liddell, [1930] 
1 All E. li. 239. 

849, Add. Annotations: — Refd. Hunter v. Stad- 
tische Hochseefischerei Gesellschaft, [1926] 2 
K B. 493 ; Re Ross, Ross v, Waterfield 


foreigTi country cannot be tried in 
Now Brunswick. The Province of 
Quebec is, for this pur^se, a foreign 
country. — A lbert p. Fraser Com- 
panies, Ltd., flO.HTl 1 D. L, R, 39 ; 11 
M. P. R. 209.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2. 

349 1 , — — ScoUinh Tieriiage.} — Testa- 
tor, doinloUed In England, left a will 


(1929), 46 T. L. R. 61 ; Robinson v. Speak 
man or Bol^inson (1929), 69 L. Jo. 01. 

850a. .] — Robinson v. Spbak- 

MAN OB Robinson (1920), 69 L. Jo. 61, H, L. 

862. Add. Citation : — »ub nom. Anon., I Salk. 404. 

8S2a. Mortgage of Isle of Man.]— Upon 

a mtge. made of this Isle, & both mtgor, & 
mtgee. resident within the jurisdiction of this 
ct., upon a bill concerning it, the ct. would 
hold jurisdiction. of it (Hakdwicke, L.C.). — 
Debby (Eabl) V. Athob (Duke) (1749), 1 
Ves. Sen. 201 ; 27 E. R. 982, L. 0. 

356. Add. Annotation : — Refd. Re Anchor Line 
(Henderson Bros.), Ltd., [1937] Ch. 483. 

357. Add. Annotation : — Refd. Re Anchor Line 
(Henderson Bros.), Ltd., [1937] Ch. 483. 

361. Add. Annotation : — As to (2) Refd. Re Anchor 
Line (Henderson Bros.), Ltd., [1937] Ch. 483. 

363. Add. Annotation :- — Refd. Re Amchor Line 
(Henderson Bros.), Ltd., [1937] Ch. 483. 

368. For “ (2) an order givi^ leave to serve a 
writ in an action for rescission ” read “ (2) an 
order giving leave to serve out of the juris- 
diction a writ in an action for rescission.’* 
Add. Citation .—127 L. T. 209. 

373, Add.. Annotation : — Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 

374, After this case for '‘Foreign Judgments 
generally.] — See Part XIV., post/' read 
“ Foreign judgments generally, see pp. 444 
et seq., post." 

380. Add. Annotations: — As to (1) Consd. New 
York Life Insce. v. Public Trustee, [1924] 1 
Ch. 15; Guatemala (Republica de) v. Nunez, 
[1927] 1 K. B. 669. 

395a. Floating charge on land In Scotland.] — 

A shipping co., registered in England, but 
owning heritable <fe movable property in 
Scotland, in pursuance of a previous agree- 
ment with all its secured creditors, in Mar. 
1934, executed a charge in Glasgow in favour 
of a Scottish bank, whereby, after reciting 
the agreement, charged with payment of 
sums advanced by the bank by way of 
floating security its undertaking A all its 
property &. assets botb present future. 
By the deed the charge was to rank as a first 
charge on the co.’s undertaking & all its 
roperty & assets whatsoever & wheresoever 
oth present & future subject to specific 
mtges., & was to be a floating security, but 
so that the co. should not have power to 
create any further mtges. or charges ranking 
in priority to or pari passu with the charge 
thereby created. This charge was registered 
in England. Subsequently an agreement for 
sale of all the co.’s property & assets was 
entered into but before it was carried into 
effect the co. was compulsorily wound up & 
a liquidator was appointed. The liquidator 
took out an originating summons to deter- 
mine whether a valid & effectual charge had 
been created over the heritable & movable 


PART IV. SECT. 8, SUBJECT. 2. 

sf. Assignment must comply vfUh lex 
situe .] — ^A person’s capacity to transfer 
iinmovables situate in Ontario Is 
determined by the law of Ontario 
not by the law of the domicil of the 
person. — ^Lanubeau v. Laohapellk, 
[1937] 1 B. L. R. 87 ; [1936] 0. R. 
569.-~CAN. 


made In England & in Engrllsh form 
disposing of his whole estate, which 
consisted of the most part of real & 
personal property in England, but also 
ULcluded Scottish heritage : — Held : the 
Scottish ots. had exclusive jurisdlotion 
in an action dealing with competing 
claims to the Scottish heritage. — 
Foster e. Poster’s Trustees, [1928] 
S. O, 213.— SOOT. 
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property & assets of the co. therein specified 
in so far as such assets were at tiie com- 
mencement of the liquidation of the co. 
locally situate in Scotland. The bulk of 
the property havinj^^ been sold &; the proi-.oeds 
of sale only left in the hands of tlie liquidator, 
the (question bcfort^ the ct. was whether in 
the distribution of tiie assets of the co. effect 
ought to be given to the charge executed in 
Glasgow in Mar. 1931, so far as the proceeds 
of sale represented heritable movable 
propeity in S<iotland at the date of the 
liquidation : — -Held : (1) the charge must be 
construed according to Englisli law & was a 
valid equitable security according to English 
law ; (2) Cos. Act, 1929 (c. 28), s. 270, does 


not place heritable or other property in 
Scotland belonging to a co* registered in 
England in a different position from property 
belonging to it in England or in any other 
part of the Avorld. The proceeds of sale 
iherdorc of all the propert/V of the co. 
expressed to b(^ subject to the floating charge 
(including ih<' proceeds of sale of the herit- 
able or inovabl(( xa'optaly in Scotland) were 
payable to the Scoltisli bank in or towards 
satisfaction of tJie moneys secured by the 
charge of Mar. 1031 . — Itc Anohob Line 
(Henderson Buns.), Ltd. (Mu. 2), [1937] 
(^h. 483 ; [1937] 2 All E. II. 823 ; 106 L. J. 
(li. 211 ; 156 E. T. 181 ; 53 T. L. U. 806 ; 81 
Sol. Jo, i:h. 


Part V.— 

417. Add. Annotation : — Consd. Tlepublica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

417a. ,] — The Q. Co. was a co. 

incorporated & carrying on business in 
Queensland. In Sept. 1886, the Q. Co. 
issued & deposited with the V. Bank, as 
security for moneys due & to become due, 
two debentures, the one for £10,000, & the 
other for £60,000 ; both debentures assigned 
the uncalled capital of the co., & were, as the 
ct. held, valid according to the law of Queens- 
land. In I)ec. 1886 the Q. Co. made a call 
of £50 a share payable in four instalments, 
in Feb., Apr., June, <te Aug, 1887. The co. 
had many shareholders domiciled in Scotland 
& some in England. On Oct. 20, 1887, 
an order was made for winding up the co. 
in Queensland, & on June 14, 1888, a similar 
order was made in England. On Feb. 24, 
1887, the A. Co., a co. domiciled in Scotland, 
commenced proceedings in Scotland to recover 
from the Q. Co. large sums entrusted to them 
for investment. Immediately after the 
institution of the action the call moneys due 
under the call made by the Q, Co. as above, 
from shareholdera resident in Scotland, were 
aiTested by the Scotch process called arre.st- 
ment on the dependence of the action. Pro- 
ceedings in tliis action were restrained by 
the High Ct. in England on Feb. 24, 1888, 
on the motion of the English liquidator of the 
Q. Co., but the order was expressly made 
without prejudice to the security, if any, 
upon the amounts payable by the Scotch 
shareholders in the Q. Co. which the A. Oo. 
had acquired by their proceedings, & the 
amounts received from the Scotch share- 
holders were directed to be carried by the 
liquidator to a separate account. On 
Sept. 6, i889, an order was made in the Queens- 
land winding up allowing the claim of the A. 


Movables. 

Co. for £12,662 4s. 5d. The U. Bank, whose 
claim against the Q. Oo. had been allowed for 
£74,000, but who had valued their security 
at £31,000, took out a summons claiming 
that the liquidator should pay over to the 
bank all the moneys in his hands representing 
proceeds of the said call. The A. Oo. claimed 
to be paid in priority out of the money 
received from Scotch shareholders. The 
evidence stated that, according to the law 
of Scotland, the arrestment had the effect 
of attacliing the fund in favour of the creditor 
obtiiiuing it, &: ui)on the decree being pro- 
nounced in the suit the security would become 
complete, & that such an arrestment operated 
as an assignment of the fund duly intimated ; 
that an admission of the sum due in the 
winding up of a co. was for this purpose 
equivalent to a decree ; & that, according 
to the law of Scotland, in order to create a 
competent security over incorporeal personal 
property, the assignment thereof must be duly 
intimated to the debtor : — Held : without 
deciding the point whether the maxim 
‘ ‘ M obilia sequuntur personam ’ ^ made the 
assignment of the calls by the Q. Co. domicili‘d 
in Queensland valid in Scotland, the case 
was governed by the principle that, if a 
transfer of personal property is carried out 
valid] y according to the law of the country 
whore the propeity is situated, it cannot be 
made invalid by anything in the law of the 
assignor’s domicil ; as the evidence proved 
that the arrestment operated as an assignment 
by the Q. Co., completed by intimation accord- 
ing to the law of Scotland, that assignment 
could not be made invalid by the prior 
assignment, which could only have effect 
by the law of Queensland. — Re QrEENriLAND 
Mercantile & Agency Co., p. AiTsTiiA- 
LASIAN Investment Co., Ex p. Union J4\nk 


PART V. SECT. 2, SUB -SECT. l. —A* 

■0. Jains in British India — Himlu 
law .] — Tn British India, Jains are 
gtwemed by Hindu law in matters of 
succession & inheritance unless a 
custom to the contrary is proved. It 
is of the essence of special usages 
modifying the ordinary law of succes- 
sion that they should be ancient & 
invariable. & it is further essential that 
they shonld be established to be so by 
clear & unambiguous evidence. — 


Bftikabai r. Manidal (1930), I. L. It. 
54 Bom. 780.— IND. 


PART V. SECT, 3, SUB-SECT. 1. 

409 i. MdbUia sequuntur personam.] 
— A., whoa© domicil was In Ontario, 
died in Michigan. Certain securitfoH 
were, at the time of his death, in a 
bank in Michigan : — Hdd : the se- 
ourltie.s, although physically situated 
in Michigan, had an artificial or legal 

31 


O. h K.' 181. -CAN. 

409 H. apidinifile to )ncome 

tax.] The maiiin mohiliu sequuntur 

versomirn does not ufi’ord a test of 
HahlUty to income tax in of 

1-ran‘^aotlonH rolating to personal pro- 
nertr outHcie Queeri'^land, unless the 
Leffislatnro has clearly made It applic- 
able.— TJmon Tkustke Co, oi^ Acs 
TKALIA, Ltd. V. COMR. OF 
S. R, (Q.) 146.— AUS. 



Oases 417a-448. 


English and Empire Digest Supplement. 


OP Austrajua, [1892] 1 Oh. 219 ; 61 L. J. Oh. 
145 ; 66 U T. 433 ; 8 T. L.. R, 177, O. A. 

Annotations : — Goiisd. Guatemala (Republioa de) D. Nuue« 
(1920), 95 L. J. K. B. 055. Refd, ^Uy «. Selwyn, (1005] 
2 Ch. 117, 

418. Add, Annotations : — Consd. Bapublica de 
Guatemala v. Nunez, *[1927] 1 K. B. 669. 
Refd. Albemarle Supply Oo. v. Hind (1927), 
43 T. L. R. 652. 

421. Add, Annotations: — Refd. Sedgwick Collins v. 
Rossia Insce, of Petrograd (1925), 133 L. T. 
808 ; Re Russian Bank for Foreign Trade, 
[1933] Ch. 746. 

423. Add. Annotations : — Apld. Guatemala (Re- 
publica de) v, Nunez (1926), 95 L. J. K. B. 
955. Refd. New York Life Insce. v. Public 
Trustee, [1924] 1 Oh. 15. 

424. Add. Annotation : — DIstd. Republica de 

Guatemala v, Nunez, [1927] 1 R. B. 669. 

434a. .] — An Englisli woman. 

domiciled in England, being possessed of 
certain moneys & seciirities in a bank in 
JVIonaco, ga ve he.r son a powder of attorney in 
respect of ttiem. Subsequently, having in 
mind a pending operation w^Jiich might prove 
fatal, she directed him to get this property 


into his own name because she wished it to 
be his in the event of her death, & he accord- 
ingly gave instructions to this effect to the 
bank, which complied With them. The 
testatrix died as a result of the operation, 
her estate was administered in England : — 
field : (1) the question whether there was a 
valid donatio mortis caiisa was one arising 
in the administration of the estate of the 
deceased & must, therefore, be determined 
according to English law ; (2) the question 
whether the acts relied on as constituting 
a parting with the dominion over the property 
were effective for that pui*pose must be 
determined accordi^ to the law of Monaco ; 
(3) (both by English law &; by the law of 
Monaco as proved), though the giving of a 
power of attorney was not by itself such a 
parting with the donor’s dominion over her 
property as to support a valid donatio mortis 
cama^ the subsequent instructions upon 
which her son acted were sufficient. — Re 
OiiAVEN’s Estate, Lboydb Bank v. Cook- 
BT7HN (No.,1), [1937] Ch, 423; [1937] 3 

All E. R. 33 ; 106 L. J. Ch. 308 ; 157 L. T. 
283 ; 63 T. L. R. 691 ; suh nom. Re CBAVEN’8 
Estate, Lloyds Bank, Ltd. v. Ckaven, 81 
Bob Jo. 398. 


Part VI,- 

489. Add, Annotation : — Refd. Re Berchtold, 
Berchtold v, Capron, [1923] 1 Ch. 192. 

439a. Interest In proceeds of sale of English 

freeholds.] — Re Berchtold, Berchtold v , 
Capron, No. 302, ante. 

440a. Will of Egyptian realty made by British 

subject domiciled In Egypt— Ottoman Order 
in Council, 1910, art. 90.] — ^A Moslem British 
subject domiciled in Egypt died in 1918 
possessed of propeHy which was all in Egypt. 
He was survived by his mother, who a<?cord- 
ing to the Moslem law of inheritance was 
entitled to a one-sixth share of his estate. 


-Succession. 

Deceased executed a will in the English form 
leaving all his property to his widow & 
children : — Held : having regard to the pro- 
viso to the above art. testator had no testa- 
mentary power over the share of his estate 
to which his mother was entitled by Moslem 
law. — BARTiiETT V. Babtlett, [1925] A. C. 
377 ; 94 L. J. P. C. 100 ; 133 L. T. 23, P. 0. 

440b, Will of Italian realty by British subject 

domiciled in Italy.] — Re Ross, Ross v. 
Waterfield, No. 457a, post, 

448. Add, Annotation : — As to (1) Refd. Re Berch- 
told, Berchtold v. Capron, [1923] 1 Ch. 192. 


PART VI. sect. 1. subject. 1. 

436 lU. .] — Where on the death 

intestate of an owner of land situate 
in S. his title Is subject to the Interest 
of a purchaser under au outstandiug; 
agreement for sale the interest of the 
deceased In the land is immovabie, not 
movable, property 3c. therefore, de- 
volved according to the law of S., & 
is to be administered by the repre- 
sentative of the estate in that province, 
even though the deceased died 
domiciled elsewhere. — He Bukkk 
Estate, fX928) l D. L. R. 318 : 22 
Sask. L. R. 142 ; [1927] 3 W. W. R. 
718.— CAN. 


property was recognised, & that land 
was real estate ; & also that, by that 
law, the devolution on intestacy of 
real &: personal property was the same : 
— Held : the land In Canada did not 
fall to be Included in computing 
legitim, in r»5Speot that, os it was 
immovable by the law of Canada, the 
suooession to it fell to be regulated by 
Canadian law, & the rteht of legitim 
did not form part oi that law. — 
Macdonald v, Macdonald, [1932] 
S. O. 79.— SCOT. 


PART VL SECT. 1. SUB-SECT. 2,— 
A. 


436 iv. ,] — In an action of 

accounting, brought by a daughter 
against her deceased father’s executrix 
for the purpose of ascertaining the 
legitim payable to her out of her father’s 
estate, the pursuer averred that her 
father at his death was the owner of 
laud in Canada ; that by the Canadian 
law applicable such estate vested In 
the owner’s personal representatives, 
Sc was dealt with Sc distributed among 
them as personal estate ; Be that Its 
value, therefore, fell to be added to 
deceased's movable estate in esti- 
mating the legitim fund. She ad- 
mitted that, by the local law, the 
distinction between real Be personal 


440 lit. Scotlish hologravh vnU 

of Irish t'ealiy.] — Held : a holograph 
\^11 of a British subject executed in 
Scotland according to the law of Scot- 
land, but not executed according to 
the formalities proscribed by Wills Act, 
1837, is Inoperative to convey regis- 
tered freehold land of a testatrix pur- 
chased under Land Purchase Acts 
(Ireland) Sc situate in Northern Ireland, 
such land being real estate although it 
vesta in the personal representative of 
the registered owner as If it were a 
chattel real, 8c though on intestacy the 
benefloial interest to it devolves as if 
it were personal estate. The doctrine 
of the ler situs applied thereto. — 
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M’Ginn r. Dklbeke (1926), 61 

I. L. T. 117.— IR. 

441 iv. — .] — Testatrix, who 

was domiciled In England, died pos- 
sessed of movable Sc immovable prop- 
erty in New South Wales. The exor. 
named in the will obtained a grant of 
probate in common form in England, 
&, as a person entitled to probate who 
was out of the jurisdiction, brought a 
suit in the Suiu'cme Ct. of New South 
Wales for the grant to his attorney of 
administration with the will annexed. 
The suit was contested by a caveator 
who claimed that the will was invalid : 
— Held : the validity of the wUl as a 
disposition of immovables & ea a title 
to administer them must be determined 
independently of the English grant, & 
the caveator’s objection should, there- 
foi'e. be heard & determined upon the 
merits. — Lewis v, Baxshaw (1936), 
54 C. L. R. 188 ; 9 A. L. J. 346 ; 42 
Argus L. R. 92.— AUS. 

sy. WiU of Chinese Buddhist domiciled 
in Burma — Whether Chinese customary 
law applicable^ Right to make MrQX*y-^ 
Obinese customary law governs the 
suooesston to tho estate of a Clhtoatoan 
domiolled to Burma. The right of the 
Ohtoeae to make wills has also been 
reoognlsed. — Chan Pyv v. Saw Sin 
(1928), L L. R. 6 Ran. 628.— IND, 



Vd. XI. — Conflict o! Laws. Cases 458— 490a. 


<tM. AM. Annotation : — R«{d. Be Boss, Boss v. 
Wttterfleld (1929), 46 T. L. B. 61. 

467. Add* AnnotationB : — Generally, Retd. Taxes 
Comr. V* tJnion Trustee Co. of Australia, Ltd., 
[1931] A. C. 258 ; Straits Settlements Com- 
missioner of Stamps V, Oei Tjong Swan, 
[1933] A. C. 378 ; Alberta Provincial Trea- 
surer V. Kerr, [1933] W, N. 205 ; Alberta 
Provincial Treasurer v* Kerr, [1933] A. G. 710. 

457a. .] — (1) The succession to movable pro- 

perty, wherever situate, is governed by the 
law of testator’s domicil, that is to say, 
the whole law of the country of domicil, 
including the rules of private international 
law administered by its tribunals. The 
inquiry in an English ct. before which such a 
question of succession comes is, therefore, 
what the cts. of the country of domicil 
would decide In the particular case. The 
result is that, where by the law of \ „ 

the succession to the movables of a testator | 
depends on the law of that testator’s 
nationality, an English ct. will hold that the 
succession is governed by the law of the 
nationality & not by the municipal law of the 
domicil. 

(2) The succession to the immovable 
property situate in Italy of an English 
testator domiciled in Italy ia to be determined 
by Italian law, namely, in the same manner 
as English Courts would determine it if the 
property belonged to an Englishman &> was 
situate in England . — Re Koss, Koss v. 


Waterfield. [1930] 1 Oh. 877 ; 99 L. J* Oh. 
67 ; U2 L. T. 189 ; 46 T. L, R. 61. 

Armoiation :~^A8 <o (1 ) & (2) ConSd. Re Aakew, Marjoribankfl 
U. Askew, [1030] 2 Cli. 260. 

461. Add* Annotations : — Retd. Re Rose, Ross v* 
Waterfield (1929), 46 T. L, R. 61. Refd. 
Papadopoulos v, Papadopoulos, [1930] P. 66, 

468, Add. Annotations : — As to {\) Consd. Re Ross, 
Ross V. Waterfield (1929), 46 T. L. R. 61. 
As to (2) Consd, Re Ross, Ross v. Waterfield 
(1029), 46 T. L. R. 61. 

407a, Law of nationality.] — Re Ross, Ross v. 

Waterfield, No. 457a, ante* 

468a. .] — English subject resident & dying 

in England, where his will was proved, but 
having debts & choses in action in Scotland ; 
— Held : the latter were distributable as the 
rest of his effects. — Thorne v. Watkins 
(1760), 2 Ves. Sen. 85 ; 28 E. R. 24, L. C. 

481. Add. Annotations : — As to (3) Consd. Re Ross, 
Ross V. Waterfield (1929), 46 T. L- R. 61 : 
Re Askew, Marjoiibanks v. Askew, [1930] 2 
Ch. 269. 

490. Add. Annotation : — Refd, In the Estate of 
Musurus, [1936] 2 All E. R. 1066. 

490a. — A Turkish woman 

domiciled in Turkey died intestate & without 
heirs in 1915, leaving {inter alia), certain 
personal property in England. The British 
Crown claimed that as this property was 
ownerless in Turkish law, it must be treated 
as hona vacantia. Th(3 Turkish govt, claimed 


PART VI. SECT. 2. SUB-SECT. 1.— A. 

453 lx. .} — Testator who had 

formerly resided in N.Z. went to 
Victoria, where according to an affi- 
davit filed by his exor. he acquired & 
at his death retained a domicil. The 
bulk of his property was invested in 
bonds & In mtsfes. of land in N.Z. : — 
Held : the mtgoe. were movable 

property, & the intestate auccesBlon 
to thorn was governed by the law of 
deceased’s domloil. — Re O'Neill, etc., 
[1922] N. Z. L. R. 458.— N.Z. 

468 X, . ] — War Stook National 

Wav Bonds are Imperial or British in- 
vestments, although administered in 
England, & whore testator was 
domiciled in Scotland : — Held : the 
effect of the destinations fell to be 
ascertained according to Scots law, & 
not according to English law. — 
OU.VNINOHJlM'S TnUSTEEfl V. CtrNNINQ- 
HAM, [1924] S. C. 581.--SCOT. 

453 xi. ] — A domiciled Scots- 

man died leaving a will In Scottish 
form, by which he conveyed his estate 
to Scottish trustees, & directed them 
to set aside a certain sum for the use 
of a liforentrix, & on her deatl) to pay 
a legacy out of it to a named legatee. 
He further directed that. In the event 
of the legatee predeceasing the period 
of division without leaving issue, the 
legacy should be paid to the legatee’s 
** nearest heirs." The legatee pre- 
deceased the llferentrlx without leaving 
issue. Both at the date of testator’s 
death ^ his own death he was a 
domiciled Englishman. On the death 
of the llferentrlx i-^Hdd : in the 
absence of any Indication of a oon- 
traiT Intention on the port of testator, 
the legatee’s heirs fell to be ascertained 
by the law of Ms doraloll, L«,, the law 
of England. — S mith’s TBusTEKfl 
C. 

sk. Effect of Lemtimavy .AcL]— The 
oommdnoement of Legitimacy Afst, 
1926, was Jan. 1, 1927. L. D. was 
bom in 1910. His parents wore 
married in 1911. At both the times 


of liiri bii'th & the marriage of his 
par(.‘nts L. D.’s father was domiciled 
in England. L. D. became legitiraote 
in England & Wales by virtue of the 
provinions of the said Act, on Jan. 1. 
1927, on which date his father was 
domlcih^d in New Zealand. L. P. had 
never been legitimated in Now Zealand 
under the t)rtmsi(ms of t)io Legitima- 
tion A(5t, 1908 (N.Z.). On originating 
Hunimons for deiernilnation whetixer 
L. L. was entitl'd to share in a legacy 
of cliI.OOO hetineal.hed by Ids grand- 
inoUior, who was domiciled in New 
Zealand, to her grandchihii-en living at 
her decease : ~Held : the stat-ns of 
legitiinoc'y conferred by the Legitimacy 
Act, 192(> (Eng.), upon L. D. could not 
he recognised in New Zealand as en- 
titling L. D. to share In a legacy given 
to legitimate gmndchildren Ixy the will 
of a testatrix domiciled in New Zea- 
land, as L. D.’s ftxther was not domiciled 
in Pingland at the date of the com- 
mencement of the said English statute. 
— He Davey% PuBLio Trustee v. 
Wheeler, 11937] N. Z. L. li. 50 ; 13 
N. Z. L. J. 31.— N. Z. 


in Burma, whose personal law ii 
identical with that of ** Chinese 
Buddhists." — Phan Tiyok: v. Lim 
Kyin Kauk (1930), I. L. R. 8 Ran. 
57.— IND. 

468 viii. ,] — Succession to the 

estate of a Chinese Buddhist domiciled 
in Burma, is governed by Clxinese 
customary law. — M a Sein Byu v. 
Khoo Soon Thye (1933), I. L. R. 11 
Ran. 310.— IND. 

468 ix. Effect of Legitimacy Act,] 

— The status of legitimacy, retro- 
spoctivoly conferred by Legitimacy 
Act. 1920, 10 & 17 Geo. V., o. 00. upon 
a child born in Enghind out of werllock 
i)ut whose parents, domiciled there, 
have subsequently married, cannot, be 
ro<‘ognised in Victoria as entitling siic.b 
child to sham, as one of the next of 
kin, in tiie division of an intestat.t's 
estAto in Victoria, when that Act. did 
not come into force during the life- 
time of the father of the child, though 
it was in operation at the dott^ of tle^ 
death of the intestate . — He Willia.m.s, 
OuRATOH OF Estates of llErjc V'-fo 


PART VI. SECT. 2, SUB-SECT. 2. 

468 vii. .] — Indian Succession 

Act, therefore, governs the succession 
to the estates of ** Chinese Buddhists. " 
whether bom in China or bom in 
Burma, who were domiciled & died in 
Burma. Even If " Chinese Buddhists " 
are Buddhists within Burma Laws Act, 
8. 13 (1), Chinese customary law cannot 
bo applied to their estates, because It 
la not Buddhist law. The law of 
justice, equity, &: good conscience 
must, therefore, be applied under 
Burma Laws Aot, s. 13 (3), & Indian 
Succession Act should govern the 
sucoessiou to the estates of " Chinese 
Buddhists," as being the law of justice, 
equity, & good oonsclence, in view or 
the foot that it is the general law^ o^f 
sucoeBsiOD In India & is tfi®, 
governs the sucoesslpn 
of all other Chinese domiciled & dying 


Persons v, Williams, ri93fj) V^. ].. h. 
223 : 42 Angus L, H. 318. - AUS. 

468 X. .1 — In 1901. d^ff , 

domiciled in Quebec, married d<'rH*U‘.<d 
lu Qiu'boc, no anlc-nurd, ial coiur-an 
l)eLng made. In i.ln' cfnrplr 

moved to Ouiario Avlicn' tbi'y 
domiciic.d until the >Mfc’,-; dc«ith m 
ULJ.'j r HcM : the cliaugt' id dMjm. il 
did not ailcet the (roinnumU'. T*ro})- 
ert created i)V the la.w (d Maobi-e A 
on the ^vd^‘'s death (he 
di.^vsrdvcd AT r>aftdieu took ]>Kuo. Put 
ItiO suC'ceKsloTi ol tlie wde hhare ot the 
coiumuidtr property na.s governed by 
the law hvr laKt. domxeil, . 
to no — -- ' I'lii'Dtdj, [19371 1 

IK u h! ilc ; o. II. i.-CAN. 

sd. I'tdesiate domiciled abroad Uxtvting 
shares in CanAuiian cormpemy’^Jssue a$ 
to oumcrehip of shares — By what cou^ 
determined.]— Re Fenwick (191 6h 36 
0. L. K. 29 ; 9 O, W. N. 227.— CAN. 
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that, under the law of the Ottoman Empire 
as it was in 1915, the property would have 
passed to the Bait ahmal, the treasury of the 
Moslems, which would have applied the 
propei'ty for the relief &; benefit of the Mos- 
lems, & that as the application of the pro- 
perty was thus limited to certain objects, it 
was impressed with something in the nature 
of a trust, & it was impossible to liken it to 
hona vamntiu, & it claimed the property. 
If for any reason the Bait al-m^l did not take 
any iminherited jjroperty, there was no 
ultimate right in anyone else : — Held : (i) the 
property was ownerless, & the limited applica- 
tion of the property under Turkish law made 
no difference to its character ; (ii) as the 
authority by which the TurMsh govt, 
claimed was in substance the same as that by 
which the British Crown claimed, tlie Crown 
was entitled to the pj operty as hoyia t)acant^M. 

-In the Estate of Mustjuus, [1930] 2 All E. R. 
1666 ; 80 Sol. Jo. 637. 

511. For the paragraph in the original volume 
substitute the following paragraph : — 

Share In proceeds of sale of freeholds — 

Held on trust for sale but not converted.] — 
An interest in the proceedings of sale of re^al 
estate settled upon a trust for sale, which 
has not been e:iecut-ed, is personal estate 
within Wills x\ct, 1801 (c. 114), s. 1. — Re. 
Lyne\s Settlement Trusts, Re Gibbs. 
Lvne r. Gibbs, [1919] 1 Ch. 80 ; 88 L. J. Ch. 
1 ; 120 L. T. 81 ; 35 T. L. R. 44 ; 03 Sol. Jo 
63, C. A. 

Annotation : — Befd. Re Berchtold, Bcrchtold v. Capron, [19231 
1 Ch. 192. 

517. Add* Annotation : — Consd. Re Ross, Ross v. 
Waterfleld (1929), 46 T. L. R. 61. 

521. Add* Annotation : — Folld. Re Ounnington, 
Healing v. Webb, [1924] 1 Ch. 68. ' 

526a. — By his will made in English 

form in England testator, who described 
himself as a British subject residing in 
France, bequeathed to his sole oxor., who was 
English, all Ids estate upon trust for con- 
version, (fe after payment of certain legacies 
to domestic servants, to divide all the residue 
of his estate equally between ten named 
legatees ; & if any of such legatees died in his 
lifetime the legaey was to belong to the issue 
of such person. Testator died in France, & 
his will was proved in England. Two of the 
residuary legatees died in liis lifetime, but 
neither left any issue. There was no realty 
Sd the property comprising the residue was 
in England. The residuary legatees were all 
Engli.sli. On a summons the domicil of 
testator at his death was held to be French. 
By French law there was no lapse of the shares 
of those legatees who had died, the sur- 


vivors were entitled : — Held : the domicil 
being French & there being no sufficient 
indication in the will, either express or implied, 
that testator desired that it should be con- 
strued by English law, the primd facie 
general rule applied, &; the will must be 
construed by French law. — Re Ounnington, 
Healing v. Webb, [1924] 1 Oh. 63 ; 93 
L.J.Ch.95; I30L. T. 308; 68 Sol. Jo. 1 18. 

528. Add. AnnoUttion : — As to (1) Refd. Re Man- 
ners. Manners v. Manners, [1923] 1 Ch. 220. 

536. Add. Annotation : — Consd. Favorko v. Stein- 
kopff, [1922] I Ch. 174. 

54-8a. .] — Funds in ct. standing to the 

credit of an infant, having a foreign domicil, 
ordered to bo paid out to her on her attaining 
the age of eighteen, being her full age accord- 
ing to the law of her domicil. — Re Schnapper, 
[1928] 1 Ch. 420 ; 97 L. J. Ch. 237 ; 139 
L. T. 42 ; 72 Sol. Jo. 137. 

1 549. Add. Annotation : — Consd. Adelaide Electric 
Supply Co. V. Prudential Assurance Co., [1034] 
A. 0. 122. 

563a. .] — Administration, with a copy 

of the will annexed, of a party domiciled in 
Scotland, granted, in conformity with the 
grant of the ct. of competent jurisdiction in 
Scotland, though great doubt entertained 
as to the correctness of the grant in Scotland. 
— In the Goods of Hendeil^on (1850), 2 Rob. 
Eccl.U4; 7Note8ofCa8e8.378; 163E.R 1271. 

574, Add. Annotation : — Refd. Re McLaughlin, 
[1922) P. 235. 

576a. Foreign grant to next of kin 

as administratrix.] — In following a foreign 
grant to the estate of a deceased person 
domiciled abroad, this ct. will make the 
English grant to the f)^rson clothed by the 
ct. of the domicil with the i^ower of adminis- 
tration “ no matter who he is or on what 
ground he has been clothed with that 
power.” Appet. for an English grant had 
been constituted administratrix by the ct. of the 
domicil of deceased. By a power of attorney 
given by the administratrix to obtain a gi'ant 
in this jurisdiction it appeared that by 
English law she was also entitled to a grant 
in the character of next of kin : — Held : her 
attorneys should take the grant for her as 
administratrix & not as next of kin. — In the 
Estate of Humphries, [1934] P. 78 ; 103 

L. J. P. 31 ; 150 L. T. 220 ; 50 T, L. R. 126 ; 
78 Sol. 3o. 83. 

5g0a. Foreign grant of will & unattested 

codicil — Followed.] — In the Goods of FoY 
(1839), 2 Curt. 328 ; 163 E. R. 428. 

587a. WIU made after death according to 

directions of deceased — Valid under Spanish 


PART VI. SECT. 2. SUB-SECT. 8.— 
D. (a). 


PART VI. SECT. 2, SUB-SECT. 3,— 
D. (b). 


PART VI. SECT. 2, SUB-SECT. 4.— 
A. (0). 


521 iv. .] — Re Ropek (Deceased), 

[19271 N. Z. L. B. 731.— N,Z. 


se. Governed hy lex situs — Where unit 
made ,] — The will of testatrix, who 
was a British subject & who at the date 
of her death was domiciled in Switzer- 
land, was drawn in Ontario relative to 
Ontario property &; during a visit by 
her to Ontario : — Held : testatrix 
wrote her will with reference to the law 
of Ontario & the law of Ontario as to 
the interpretation of her will should 
be applied . — Re WiLKisoN, [1934] 1 
D. L. B. 544 ; O. H. 6.— OAk. 


%m, " Heirs** — In Canadian will — 
Whether adopted children included .] — 
Where in a will of testator domiciled 
in British Columbia a gift of personalty 
Is made to a person “ or his heirs " & 
such person dies domiciled In a foreign 
country before the death of testator, 
the word ** heirs ** Includes an adopted 
child, whore imder the law of that 
country the effect of adoption Is to 
corner on an adopted child all the rights 
& status of a child bom in lawful 
wedlock. — PtUlCELL v. Hknurioks 
Marks, [1926] 3 D. L. B. 864 ; 

[19263 2 W. W. B. e89,--0AN. 
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SO. Grant tn attorney of exec^itrix .] — 
Where a testator domiciled In Quebec 
made an authentic will “ under the 
law of that province & the sole execu- 
trix resided therein & the attorney 
appointed by her filed a duly authenti- 
cated copy of said will with the Surro- 
gate ct. in Saskatchewan letters of 
administration with the will annexed 
were granted to him for the use & 
benefit of the executrix & until she 
should duly apply for Sc obtain probate. 
— Re PomiKR Estate (9ask.), [1929] 4 
D. L. B. 1080 ; 1 W. W. R, 904.— 
CAN. 



law— -Grant made .] — In the Goods of Osbobnbj 
( 1865), Dea. & Sw. 4 ; 26 K T. 0. S. 128; 

1 Jut. N. S. 1220 ; 4 W. B. 164. 

687b. S. P. In the Goods of Guttierbz (1869), 38 
L. J. P. & M. 48 ; 17 W. R. 742 ; sub nom. 
In the Goods of Gutieres, 20 L. T. 758 ; 33 
J. P. 636. 

590. Add. Annotation : — Consd. In the Goods of 
Grewe (1922), 127 L. T. 371. 

594. Add. Annotations : — Consd, lie Ross, Boss v. 
Waterfield (1929), 46 T. L. U. 61. Held. 
Re Annesley, Davidson v. Annesloy, [1926] 
Ch. 692. ' 

594a. — — A British born subject, 

domiciled in Malta, ha vine: made his will in 
England, according to English law, &; not 
according to the law of Malta applicable to 
wills made in that island, the ct. refused to 
pronounce against the validity of the will, 
there being no evidence to show that the cts. 
at Malta would consider it invalid, but rather 
the contrary. — Preke v. Freke (1847), 6 
Notes of Cases, 693. 

Annotation : — Consd. Re Rosa, Ross r. Wafcorfield (11)29), 4f» 
T. L.R61. 

606. Add. Annotation : — Refd. Velasco v. Coney, 
[1934] P. 143. 

610. Add. Amiotation : — Refd. Velasco v. Coney, 
[1934] P. 143. 

615. Add. Annotation: — As to (2) Folld. Re 
Cunnington, Healing v. Webb (1923), 68 
Sol. Jo. 118. 

621a. .] — Testator gave a 

" share of his residuary estate to trustees upon 
trust for sale & to stand possessed of the 
proceeds to pay the income to M. for life & 
then for such persons as she should by will 
appoint, & in default of appointment for her 
children at twenty-one in equal shares. M. 
married a German in 1880 & died in 1922, 
leaving two daughters who attained twenty- 
one. By her will, made in German form, she 
appointed the elder her heiress, the younger 
to receive only her legal portion : — Held : the 
will was an effectual exercise of the power. — 
Be Strong, Strong v. Meissner (1925), 95 
L. J. Ch. 22 ; 69 Sol. Jo. 693. 

621b. Revocation valid by lex domicilii — English 
law not complied with.] — Testatrix domiciled 
in Italy purported to exercise a special power 
to appoint English assets by a will validly 
executed according to English & Italian law 
alike. She subsequently revoked the will, 
complying with Italian law, but without the 
complete formality necessary for its revoca- 
tion according to English law. The appointee 
contended that a will exercising the power 
could be revoked only according to the for- 
malities imposed by English law. A party 
entitled to share in the appointed assets in 
default of appointment relied on the effectual 
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revocation of the will according to ItaJinii 
law : — Held : in the absence of authority the 
policy of the ct. must lean towards giving 
effect to the intention of testatrix & ought 
not to impose upon her as necessary a com- 
pliance with English requirements as to 
revocation which was unknown to the law 
of her domicil, the party entitled in default 
of appointment must succeed. — V biasco v. 
Coney, [1934] P. 143 ; 103 L. J. P. 76 ; 151 
L. T. 307 ; 50 T. L. R. 444 ; 78 Sol. Jo. 431. 

626a. Over stock representing proceeds of sale of 
real estate in England— & liable to be laid out 
In purchase of land.] — An Englishwoman, 
domiciled in France, having a general power 
of appoiiiirnont over a sum of stock, repre- 
senting a share of proceeds of real estate in 
England sold under the judgment in a parti- 
tion action, such proceeds being liable to be 
laid out in the purchase of land under Settled 
Estates Act, 1877 (c. 18), s. 34, by her will 
in the French language gave “ all her pro- 
perties & chattels {Unis les hiens et droits 
niobiliera) ” to T. absolutely ; — HeM : the 
will must be construed as disposing of 
everything in the form of personal estate 
over which testatrix had a general xK)wer 
of disposition, &; the fund being personal 
estate in form, it passed by the will. — Re 
Harman, Lloyd v. Tardy, [1894] 3 Oh. 607 ; 
63 L. J. Ch. 822 ; 71 L. T. 401 ; 8 R. 549. 

AnnoUtiion Re Sclielofleld, ScdioletleUl r. St. John 

Re Youne, Smith 8t. Jolm, [190^1 2 Ch. 408. 


838a. Infant beneficiaries — Power of administrators 
to postpone sale.] — W., domiciled in Ontario, 
Canada, died possesse(l of est ates in Canada, 
the United States of Amtirica, France & 
England. He left wills disx>osing of his 
estates in Canada, the United States & 
France, but no will could be found disposing 
of his estate in England, of adminis- 

tration were gi‘anted to his widow & plt^f. 
He left him surviving his wih» three infant 
children. Included in his English estate 
were a large block of shares in an English 
private co. According to the law of Ontario 
the sale of the portion of these .shares to which 
the infants were entitled could not be post- 
poned by administrators appointed in 
Ontario. The English administrators were 
anxious to postpone the sale of the shares, <fc 
pltf. took out this summons asking vyhetlun* 
thev were entitled, by virtue of Administra- 
tion of Estates Act, 1925 (c. 23), s. 33, fo 
postpone the sale : — Held : the English 

administratoi's were entitled to exercise 1 he 
power to postpone given to them by s^M-t. 
until they could get a good discliaT'Cv lV)r Mu* 
money in their hands from the 
beneficially entitled to it. — AV Wilks, Jveei ek 
iL Wilks, ?10351 Ch. 615 ; 101 L. J < h- 
153 L. T. 2.55 ; 51 T. L. Ih 430. 


PART VI, SECT, 3. 

631 iii. — The Sii promo 

Ct. haw no jnrlstlictlon to grant letters 
of adniinlatration of a deceased person 
domiciled in New Zealand but leaving 
no estate there.— MiNmiB, [1930] 
N. Z. L. R. S. 13; 0. L. R. 78; 12 
N. Z. L. J. 0.— N. Z. 


635 iv. .1 — Re Buhkk Kh- 

TATK, [192551 1 D. L. R. 318.— CAN. 

635 V. .]— Where there was 

an ad mlnLstration of the estate of a 
deceased person in South Australia wV 
also in Queensland the Queensland 
administrator merely collected certain 
moneys under a policy of assurance 
effected by deceased on his own life 


to\he Sndh Australian a( - 
inisl iMim * : — lldd : aii Act of tb^ 
iilli ‘Viist-raJiun I ‘avlnunent could 
crate* to (-niorce tJiO .->outh Auh- 
ilian luirnimslrafor to treat policy 
e ‘, wherever c<d ceded as pro- 
Ld under Polich's id'otection Act, 
57 FLOOP, IJ933J S. A. .S. R. 

AUS. 



Cases 689— 640b. 


English and Empiek Digest Supplement, 


Part VII. — Contracts. 


639. To the cross-reference before this case add 
“ No. 1981a/» 

639a. .] — ntf. was received by defts., a 

British co., under a contract made in Detroit, 
to be carried in one of their steamships from 
New York to Southampton. The contract 
contained a clause that the shipowners should 
not be liable for loss, damage or delay to a 
passenger or his baggage arising from the act 
of God, or from causes of any kind beyond the 
carrier’s control, even though the loss, damage 
or delay might have bcien caused by the neglect 
or default of the shipowners* servants. It 
was further provided that all questions arising 
under the clause should be decided according 
to English law. A subsequent clause pro- 
vided that no claim under the contract should 
be enforceable against the shipowners unless 
a written notice thereof was delivered to them 
within three days after the passenger should 
be landed from the steamer at the termina- 
tion of her voyage. In the course of the 
voyage one of pitf.’s hands was injured by 
reason of the negligence of defts.* servants, 
but no written notice of any claim was given 
by pltf. within the time limited by the con- 
tract : — Held : the language of the contract 
showed that it was the intention of the parties 
that it should be wholly governed by English 
law ; the clause relieving defts. from liability 
for the negligence of their servants, though 
void by the law in force in Detroit, was valid 
& enforceable, by English law, but, applying 
the ejusdem ger^eria rule, the clause did not 
absolve defts. from liability for pitf.’s injury. 
— Jones v. Oceanic Steam Navigation Co., 
[1924] 2 K. B. 730 ; 98 L. J. K. B. 1053 ; 
132 L. T. 207 ; 40 T. L. R. 847 ; 69 Sol. Jo. 
100; 16 Asp. M. L, 0. 432. 

640. Add, Annotation ;-^Apld. Pass V, British 
Tobacco Co. (Australia) ( 1926), 12 T. L, li. 771. 

640a. Inclusion of provisions of local Ordi- 

nance.] — Certain parcels of oranges were 
shipped at Jaffa upon an Esthonian steamship 
for carriage to Hull. The ship was under 
time charter to a British firm, who ran a line 
of steamships called the Jaffa Union Line. 
The bills of lading, which were signed by 
directors of a Palestine corporation, the Jaffa 
Union Line, Ltd., contained the foDowing 
clause : “ This bill of lading wherever signed 
is to be construed in accordance with English 
law.** Pltfs. were Hull fruit merchants, two 
of whom were indorsees of certain of the bills 
of lading & ’sued as owners of the cases of fruit 
therein mentioned ; nine others had merely 
paid the freight & sued on an impUed con- 
tract with deft, sliipowners to deliver the 
cases in good order & condition according to 
the terms of the bills of lading. The Palestine 
Carriage of Goods by Sea Ordinance, No, 43 
of 1926, incorporated the rules relating to 
bills of lading adopted by the International 
Conference on Maritime Law held at Brussels 
in 1922-23, generally known as the Hague 
Rules. Clause 4 of the Ordinance was in 
the following terms : ** Every bill of lading 
. , . issued in Palestine which contains or 
is evidence of any contract to which the 
Rules apply shall contain an express state- 


ment that it is to have effect subject to the 
provision of the said Rules as applied by this 
Ordinance, & shall be deemed to have effect 
subject thereto, notwithstanding the omission 
of such express statement.” Pltfs.* action 
was in respect of damage &/or short delivery. 
Defts. set up various exceptions in the bills of 
lading, & pltfs. pleaded in reply that the 
contracts were ^ governed by the Palestine 
Ordinance ; that accordingly, notwithstand- 
ing the omission of a statement to that effect, 
the Hague Rules should be deemed to be 
written into the contracts, therefore, that 
the exceptions relied on were of no avail. 
The question whether the bills of lading were 
subject to the provisions of the Ordinance 
was set down for trial as a preliminary issue. 
The judge held tliat they were so subject, 
that all pltfs. were entitled to succeed on the 
preliminary issue. Defts. appealed : — Held : 
O) the express terms of the Ordinance, 
based on an international convention, could 
not be defeated by the msertion of a clause 
in the bills of lading that they were to be 
construed according to English law, & the 
bills of lading were subject to the provisions 
of the Ordinance ^ the Rules thereunder, 
with those terms read into them, should then 
be construed according to English law ; but 
(2) the ct. had not sufficient information as 
to the facts to determine the effect of that 
decision on the nine pltfs. who sued , on 
implied contracts, &, while the appeal would 
be dismissed, the judgment must be varied 
to that extent.— I'HE Toeni, [1932] P. 78 ; 
101 L. J. P. 44 ; 147 L. T. 208 ; 48 T. L. R. 
471 ; 18 Asp. M. L. C. 315, 0. A. 

Annotation: — As to (1) Distd. The St. Joseph, tl&33] P. 

119. 

' 640b. Agreement for contract to be subject to 
foreign law — Contract cancelled by decree of 
foreign Government.] — In May, 1903, pltf. 
took out a 20 year endowment life insurance 
policy with defts. for 10,000 roubles payable 
at delts.’ office in St. Petersburgh, & by the 
terms of the policy all promiiims were to be 
paid in Russia. Pltf. paid all the premiums 
m Russia down to 1017, & then in London 
down to 1919. By the terms of an Imperial 
Decree of the Russian Empire, dated July 7, 
1889, which were incorporated in the policy, 
it was provided (inter alia) that all disputes 
in connection with insurance operations 
should be settled according to Russian laws 
& in Russian cts, of justice. By a Mono- 
polisation Decree of the Russian Soviet Govt., 
dated Dec. 1018, insurance in aU its forms 
was declared a State monopoly, & in Nov. 
1919, a Decree of Cancellation abolished life 
assurance altogether in the Soviet Republic, 
& all existing contracts were annulled. In 
those circumstances pltf,, who was prevented 
by the above decrees of 1918 <fe 1919 from 
suing on the policy in Russia, brought an 
action in England for a declaration that 
defts, were liable to him under the policy ; — 
Held : the proper law of the contract was, 
according to the policy rules, the law of 
Russia, & the effect of the Cancellation 
Decree of Nov. 1919, was that the contract, 
if in fact there was any contractual nexus 
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left in existence between the parties after 
the Monopolisation Decree of 1918 came into 
force, was annulled, pltf. could not recover 
on it. — P bkby V. jB)QUiTABi.E Life Assuranob 
Society of TJ.S.A. (1929), 46 T. L. B. 468. 

641, Add. AnnotcUiona : — As to (2) Consd. Nihal- 
chand Navalchand v. McMullan, [1934] 1 K. B. 
171. Refd, N. V. Kwik Hoo Tong Handel 
Maatsch^pij v. Finlay, [1927] A. C. 004 ; 
Broken BLill Proprietary Go. v. Latham (1932), 
49 T. L. B. 137. As to (3) Refd. The Njegos, 
[1936] P. 90 ; B. v. International Trustee for 
Protection of Bondholders Akt., [1937] A. C. 
500. 

642. Add. Annotation: — As to (1) Consd. He 
Vocalion (Foreign), Dtd. (1932), 48 T. L. B. 
625. 

648. Add. Annotations : — ^Refd. Jones v. Oceanic 
Steam Navigation Go., [1924] 2 K. B. 730: 
N, V. Kwik Hoo Tong Handel Maatschappij 
V. Finlay, [1927] A. C. 004; The Njegos, 
[1936] P. 90. 

644. Add. Annotation : — As to (2) Refd. Cayzcr 
Irvine v. Board of Trade U920), 95 L. J. K. B. 
1054. 

645a. .] — The master of a North German ship, 

lying at Constantinople, entered into a 
charterparty with North German subjects, 
there resident, to carry a cargo to a port in 
the United Kingdom or on the continent, 
to be delivered to English consignees. The 
charterparty & the bill of lading given under 
it were in the English language, & it was 
stipulated that the ship should call at one of 


three ports of the United Kingdom for orders. 
The ship duly called at F., & was ordered to 
proceed to an English port to discharge *. — 
Held : as the intention of the parties as to 
what law should govern was to be gathered 
tvom the circumstances of the case, as the 
giving of the orders fixed the seat of the con- 
tract in England, the law of England applied. 
— The Wilhelm Schmidt (1871), 25 L. T. 
34 ; 1 Asp. M. L. G. 82, 

Anrudaticma The Adriatic (1931), 47 T. L. R. 638. 

Refd. The San Roman (1872), L. R. 3 A. & B. 683 ; The 
Dannebrog (1874), 31 L. T. 769. 

646. Add. AnnoUUimui : — Apld. Jones v. Oceanic 
Steam Navigation Go., [1924] 2 K. B, 730. 
Consd. The Adriatic (1931), 47 T. L. B. 638. 
Expld. & Distd. The Tomi (1932), 48 T. L. B. 
471. Consd. The Njegos, [1936] P. 90. Refd. 
N. V. Kwik Hoo Tong Handel Maats- 
chappij V. Finlay, [1927 1 A. 0. 604, 

647. Add. Ayinotation : — Refd. International 
Trustee for Protectioti of Bondholders Aktien- 
geseUschaft v. B. (1935), 154 L. T. 56. 

(c) Application of Lex loci solutionis (Vol. XI., 
p. 392). 

650a. Contract by State — Loan.] — When the Govt, 
of a State contracts a loan in another country, 
the contract is governed by the law of the 
State whose Govt, contracts the loan, &: not 
by the law of the country in which the con- 
tract is made. — Smith v. Weguelin H869), 
L. B, 8 Bq. 198 ; 38 L. J. Ch. 465 ; 20 L. T, 
724 ; 17 W. R. 904. 

Annotations : — Folld. International Trustee for Protection of 
Bondholders Aktlengesellschaft v. R. (1936), 164 L. T. 66. 
Refd. Goodwin v. Kdbarts (1876), 1 App. Cas. 4 76. 


PART VII. SECT. 2, SUB-SECT. 1,— 
B. (a). 

sc. Contract relaMng to foreign im- 
movable — Application of lex sitiis .] — 
Pltf., a 00 . Incorporate in Victoria, 
whose principal office was situated in 
Victoria, by an ajgreonient in writing 
made in Victoria, a^eed to sou 
a station property, together with 
chattels, in New South Wales to 
persons resident in New South Wales, 
as agents for a oo. to bo formed. The 
T^oposod CO. was incorporated in 
victoria. It adopted the contract, & 
was subsequently joined as deft, in an 
action in the Supreme Ct, of Victoria 
by pltf. CO. for instalments of purchase 
money & interest on the iinp^d balance 
of purchase money. Pltf. co, & deft. 
00 . wore both registered in New South 
Wales for the piumose of carryli]g on 
business there. The contract of sale 
provided that it should be stamped, St 
it was in fact stamped in New South 
Wales. The p^urchaso money was 
payable in Victoria : — Held : the 
proper law of the contract was the law 
of Now South Wales : the Moratorium 
Act. 1930-1931 (N.S.w,), consequeutly 
applied, 8c the personal obligation was 
extinguished by that Act. — 
Pastobax Oo. PnopmjsTAJiY, Ltd. v. 
Moolpa Pastoral Oo. I^pribtary, 
LTD. ; Moolpa Pastoral Oo, Pro* 
priktary, Ltd. v. MoKindlay, ri933J 
Ai™ L. R. 401 ; 7 A L. J. 167 ; 48 
0. L. R. 665,— AUS. 


PART Vn. SECT. 2, SUB-SECT. I.— 
B. (b). 

862 vi. — Assessment of damages.) 
— The right to damages for breach of 
a contract made in a foreign country 
6c to bo executed there is governed 
by the lex loci c&ntractus Sc not by the 
lex fori . — Livjjslbt v. Horst. (1924J 
S. d R..606 ; fl9263 1 B. L. R. 169 ; 
affg. B. O. sub nom. Horst v. Hvrslky. 
11924] 2 B. L. 1002 : 11984] 4 


W, W. R. 443 ; 34 B. O. B. 19.— 
CAN. 


652 vii. .] — Lucas Sc Co. v. 

Moncton Supply Co., U9241 4 D. L. R. 
376.— CAN. 

662 viil. .] — The validity of a 

contract must 1)6 decided by the law 
of the place where it was made. If 
valid there, it will be held valid every- 
where, by the tacit or implied consent 
of the parties. The law of the transfer 
of negotiable Instruments rests on this 
foundation. — H anson v. OoLLE'rrK 
(1931), 5 M. P. R. 863.— CAN. 

652 lx. .] — A contract of con- 

ditional sale having been made in 
Saskatchewan Sc the goods sold there- 
under, a motor oar, having been de- 
livered there : — Held : in the absence 
of proof of a contrary intention, the 
rights Sc obligations of the parties were 
governed by the law of Saskatchewan. 

The car was seized in Alberta on 
default by the buyer Sc resold ; & 
an action was brought in Saskat- 
chewan to recover the deficiency on 
the resale : — Held : the fact that the 
car had been seized in Alberta did not 
render Extra-Judicial Seizures Act of 
that province, which had not been 
compUod with, applicable to prevent 
the recovery of the deficiency, where, 
at least the action lor the deficiency 
was brought, as it was in this case, in 
Saskatchewan. Qu. : whether the 
non-compliance with said Act would 
have prevented recovery had the 
action been brought in Alberta, — 

COMHEROIAL OOBPN, SUOUIUTIBa, LTD. 

V. NictholsIoi’hbrwise Butterfield), 
[19331 1 W. R. 484 ; 3 D. L. li. 
66.— CAN. 


662 X. — —.1— The rights Sc llablli- 
ee, as distinguished from the re- 
ledles, of the parties to a meroantllo 
>ntraot must be determined by the 
roper law of the oontmot ; widch Is. 

the lex loci oontrf^ue, a 
whffth annHos with par- 
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tioular force when the contract is to 
be performed wholly in the country 
wherein it is mode. On the other 
hand, whatever relates to the remedy 
which may bo enforced is governed 
by the lex fori, for litigants must take 
the procedure as they find it in the 
oountry in which they sue. — B ond- 
holders Securities Oorpn. v. Man- 
ville. [19.33] 3 W. W. R. 1 ; 4 D. L. R. 
679.— CAN. 


662 xi. .] — By au agreement in 

writing made In Victoria between pltf., 
a Victorian co. carrying on business In 
Victoria, Sc P., a resident of New South 
Wales, P. agreed to repay in Victoria 
all moneys due by him to pltf. & to 
execute securities for the same over 
his station property situate In New 
South Wales. Payment of the moneys 
was guaranteed by defts., who resided 
In Victoria, In on action on the 
guarantee defts. pleaded that the rights 
of pltf. were barred by reason r)f the 
Moratorium Acts cjf Now South Wales ; 
— Held : the rights of the parties in 
the action were not to 1 m) asoertaincii 
by reference to the law of New Sei'lii 
Wales. — D ennvs LASCKLLf:s, r/n>. r. 
Borchard. [193.1] V. L. 11. 4 6 ; 

L. R. 128.— A US. 


sn. Ojfer made accepted hy 
CkfVftned by law of eoanfrp of offeror . I — 
Renfrew Ploc^k Mill‘d r . S 
(1928), y. R. 4r> K. n. 29.- CAN. 


sp. Morff/nye.l—Whoro a of 

,nd III New Is celJaCnraliy 

scured by an equU^ijie ot an 

iterest in land tn Kiigland, both boing 
reouted in New Zealand by parties 
lere resident tc tlomieiled, & socurlng 
onoys adyauced A repaj^able in Now 
jaland, the law of the contract to bo 
mliod is the ler hwi contractus, Sc not 
e lex situs. Accordingly, the Mort- 
gora Relief Act, 1931, applies both 
the mtge. & the collateral security.— 

> T n'r\ A A MnTl'Tfj Araw 
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Before 669 add as follows 

658a« General rule,] — Where a contract made in 
one country is to be performed in another, the 
law governing the contract is the law of the 
country where the performance is to take place. 

A contract for the sale of goods, made in 
Malta, was to be perfoimed by the delivery 
of the goods on board a ship at Gibraltar 
selected by the purchaser : — Meld : as from 
the moment of such delivery, the vendor 
had no further control over the goods, had 
parted with their possession of & property 
in them, & the purchaser had, after their 
aiTival in Malta, dealt with them in a manner 
inconsistent with the ownemhip of the 
vendor, he had no right to reject the goods 
& rescind the contract, which was governed 
by the law of Gibraltar. — Benaim Co. v. 
Debono, [1924J A. O. 514 ; 93 L. J. P. C. 
133 ; 131 B. T. 1, P. C. 

Annotation : — Reid. Broken Hill Proprietary Co. v. Latham, 
11933] Ch. 373. 

664. Add. Ajinotaiion : — Refd. Ilepublica de 
Guatemala v, Nune/., [1927] 1 K. B. 669. 

668. Add. AriJiolaiiona : — Rcfd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669; Re 
Visser, Holland v. Drukker, [1928] Oh. 877. 

669. Add. Annoiaiion : — Refd. Republica de 

Guatemala v. Nunez, [1927] 1 K. B. 669. 

670. Add, Annotations : — Consd. Republica de 
Guatomala v. Nunez, [1 927 J 1 K . B. 669. Refd. 

Visser, Holland r. Drukker, [1928] Ch. 877. 

672. Add. Annotaiion.8 : — Consd. Nihalchand 

Navalchand v. McMullan, [1934] 1 K. B. 171. 


Refd. Parr, Sihith v, Messers, [1928] 1 K. B. 
397. 

676. Add. Annoiaiion: — Refd. Russian Com- 
mercial Industrial Bank v. Comptoir 
D* Bscompte de Mulhouse, [1923] 2 K. B. 630, 

683. Add. Annotation : — Refd. The Colorado, [1923] 
P. 102. 

684. Add. Annotation : — Generally, Refd. Grein v. 
Imperial Airways, Ltd., [1936] 2 All E. R. 
1258. 

688, Add. Annoiationa ;-^Refd. Benaim v. Debono, 
[1924] A. 0. 514 ; Broken Hill Proprietary 
Co. V. Latham, [1933] Ch. 373 ; International 
Trustee for Protection of Bondholders Aktien- 
geseUschaft R. (1935), 154 L. T. 56. 

689a. Agreement by German In Germany — 

Enforcement by third parties.] — Hartmann 
V. Koniq (1933), 50 T. L. R. 3,14, H, L. 

691a. Charterparty in English — Entered Into 

by master of German ship with Germans 
abroad — To take cargo to England.] — The 

Wilhelm Schmidt, No. 045a, ante. 

692. Add. Annotation : — Consd. The Adriatic 
(1931), 47 T. L. R. 638. 

694. Add. Annotations : — As to (2) Consd. The 
Adiiatic (1931), 47 T. L. R. 638 ; The Njegos, 
[1936] P. 90, 

694a. Charterparty made in Egypt — Docu- 

ments & consignees English — Ship Swedish.] 

— By two freight engagement notes made in 
Egypt between pltfs., a firm carrying on 
business in Egypt, defts., a British co. 
with a branch otfice in Egyx^t, pltfs. agi‘eed 


sq. Contrat'l of ao^ni o.ppoi,nted in 
fSofiUiuij — To purrhasf cotton in .Vcw 
York or Livfrp</ol.\ - Where a person 
in Bombay einployti another person in 
Bomiuy as oominiriHlon ai?eat to effect 
tiuiisactiiiUB of pnrehaHO & sale of 
cotton in New York or Liverpool, the 
transactions are not governed by the 
Bombay Cotton Contracts Act XIV. 
of 1922 & the bye-laws thereimder. — 
PinojsiiAW V. Baxdkali Ismail & 
Co. (1031), 1. L. It. 57 Bom. 225.— 
IND. 


PART VIL SECT. 2, SUB-SECT, 1.- 
B. (c). 

m. Head now “ 658a i,” 


PART VII. SECT. 2. SUB-SECT. 2. 

ti, .]-“The weight of authority 

supports the view that capacity to 
enter Into an ordinary mercantile con- 
tract is governed, not by the lex 
domicilii, but by tlie lex lad contractus. 
Therefore judgment cannot be re- 
covered hero against a married woman 
08 maker of a promissory note if under 
the lex lod contractus d married woman 
is not legally oompotent to make a 
promissory note.— Bondholdeils Sk- 
ounrnES Corpn. v. Maxvili.k, [1933] 
3 W. W. K. 1.— CAN. 


PART VII. SECT. 2, SUB-SECT. 4,— A. 

677 iv, .) — The obligations of 

tnistees of a deed to sooure payment 
of a bund issue were held to bo governed 
by the law of British Columbia, 
although the trustees wero resident 
in Oregon, U.S.A., where the contract 
was made in British Columbia & was 
substantially to be performed there. 
The property also was situated, & the 
mtgor. resident, in British Columbia. — 
llAFtlUS iNVpy^TTVrKNTS, LTD. V. SMITH, 
[1934] 1 D. I.. II. 748; 48 B. C. R. 274. 
- CAN. 


8 t. Jurisdiction of court to enforce — 
Contract to be performed abroad — 
Defendants resident within jurisdiction.] 
— Where defta. in a suit reside in this 
country & the principal office of pltfs. 
is in England, & a contract is entered 
into there between the parties which Is 
to be executed in New' York, a suit in 
respect thereof may bo instituted in 
this Province. — DriiErT Cable Co. v. 
Dominion Teleokaph Co. (1881), 28 
Or. 648 ; (1883) 8 A. K. 416.— CAN. 


PART VII. SECT. 2, SUB-SECT. 4.— 
B. (b). 

f i. jneorporation of 

Harter Act.] — Pltf. contracted with 
deft, ship for the carriage of a cargo 
of wheat from Buffalo to Montreal. 
Pltf. was an American, the ship was an 
American ship, & the contract w'us 
made in the United States. Deft, 
alleged that the contract or bill of 
lading was issued subject l,o the 
Harter Act, the terms & conditions of 
which applied to & formed part of such 
contract, while pltf. alleged that as 
this Act was not referred to or made 
part of the contract it did not apply : — 
Held : the obligations of the parties 
under this contract were governed by 
the laws of the United States. Under 
the laws of the United States the 
Harter Act did not need to be referred 
to In the bill of lading to become bind- 
ing on the parties, & said Act was to he 
applied in this case. — J. BtcfiAUDSON 
& Sons, Ltd. v. SS. BcraLiNOTON 
(Quo, Adm.). [1931] S. C. K. 96; [1930] 
4 D. L. R. 627 ; ajTff., 11929] Ex. C. R. 
186.— CAN. 

fii. .) — Each of two 

bills of lading, which were similar, for 
certain goods to be carried from the 
United Statos of America to the Irish 
Free State in a ship, the property of 
the United States Shipping Board, 
stated that the shipments were subject 
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to all the terms & provisions of, & all 
the exemptions from liability con- 
tained in, the Harter Act, an Act of 
Congress of the United States of 
America : — Held : the bills of lading 
were American contracts, & as such 
should bo construed by American law, 
& that law must be proved or admitted 
before the ct. would be competent to 
decide the questions of law submitted 
in the special case. — Mac Nam aha v. 
S.8. Hatteras, [1931] I. R. 337.— IR. 

f iii. .] — The con- 
tract of carriage in question herein 
was made In the United States of 
America, both pltfs. were United 
States oorpna., & the contract con- 
tained a clause valid & necessary 
according to such law, but not neces- 
sary under the Canadian or English 
law. Moreover, the insurance certi- 
ficates issued by one of pltfs. contained 
an express reference to the Harter 
Act, a law of the United States which 
the pltfs. now oontetid should not be 
applied : — Held .* In the above clr 
cumstanoes, inasmuch as the intention 
of the parties Is to govern, It must be 
presumed that the paHies to the con- 
tract Intended to be governed ^ the 
law of the United States (the Harter 
Act), & that such law ap^iod. The 
best criterion of what law is to be 
applied Is to be found In the intention 
of the parties, & where such intention 
Is not expressed it Is to be gathered 
from the terms of the contract itself 
& from the surrounding circumstanoes. 
Whore a bill of lading contains special 
clauses, not necessary or valid under 
other laws, but necessary Sc valid 
under the laws of the country where 
the contract was made, the parties 
are presumed to have contracted sub- 
ject to the law which gives effect to 
such clauses. — Bunge North Ameri- 
can Grain Corpn. & Fire Assoon. 
OF Philadelphia v. S.B. Sharp, 
119331 Kx. O. R. 75.— CAN. 



to reserve room for certain cottonseed for 
sidpment to London by a steamer to be 
specified. TJnder a charterparty made be- 
tween tbe owners of the Swedish steamship 
A* & pltfs. as charterers the A, loaded the 
cargo at Alexandria for delivery in London ; 
& pltfs.* ‘‘as agents only*’* issued bills of 
lading whereby the cargo was to be delivered 
in London to, the order of the defts. on pay- 
ment of freight by them at the specified rate. 
In the course of the voyage the A. came into 
collision with another vessel, & was so badly 
injured that she had to be towed to Cadiz, 
where she was foimd to be a constructive 
total loss. The cargo, accordingly, was 
discharged at Cadiz Sc delivery was taken 
there by defts. Pltfs., suing on behalf of the 
shipowners, claimed distance (i.s. pro rata) 
fi'eight, which they alleged was payable either 
under the law of the flag (Swedish) or the 
lex loci contractus (Egypt). Defts. alleged 
that the law of England applied, under which 
pro rata freight is not payable i — Held : all 
the authorities showed that the best criterion 
of what law was to be applied was to be 
found in the intention of the parties. Sc, if 
the parties intended otherwise, the pre- 
sumption was rebutted that a contract for 
the carriage of goods by sea was governed 
by the law of the flag ; looking at the circum- 
stances broadly, Sc having regard {inter alia) 
to the facts that all the documents were in 
English &: on English forms, that delivery 
Sc payment were to bo in England, the freight 
engagement notes did not specify a ship of 
any particular nationality, defts. were a 
British firm, & the British position in Egypt 
had for many years been predominant, the 
inference was that the parties, who as business 
people must be taken to have intended what 
was most convenient, intended English law 
to apply ; & consequently the claim for 

distance freight failed. — The Adriatic, [1931] 
P. 241 ; 100 L. J. P. 138 ; 145 L. T. 580 ; 47 
T. L. R. 638 ; 18 Asp, M. L, 0. 259. 

Annoiations : — Consd. The Njepros, [1936] P. 90. Rdfd. 

The Toiia (1932), 147 h. T. 208. 

-- — Charterparty governed by English law — 
Incorporation of charterparty in bill of lading.] 

— See Arbitration, No. 141a, ante, 

697a. Delivery of goods against hill of lading 

— Property in goods passing by contraot with 
third party.] — In Jan. 1929, pltfs., the 
Government of Guatemala, purchased aero- 
planes Sc war material from a French firm 
in Paris for delivery at Guatemala City. By 
the contract of sale the goods were to be 
accepted by the purchasers before departure 
from the sellers’ works, Sc payment therefor 
was to be made as to 34 per cent, by cash 
with order Sc as ’to the balance of 66 per 
cent, by a confirmed irrevocable credit with 
a firfet-clasB bank. The sellers undertook to 
insure the goods Sc also arrange for their 
transport to Guatemala City via Puerto 
Barrios. For these transport services the 
Itfs. agreed to pay a lump sum. The sellers, 
y their agents in Antweip, chartered the 
Norwegian steamship St Joseph, owned by 
defts. for the transport of a portion of the 
i goods from Antwerp to Puerto Barrios. By 


ToL SX — Conflict Laws. Oases 694a— 7^^ 

the biU of lading, which was mainly in Eng* 
lish, the goods were to be delivered unto the 
“ Gouvemement de Guatemala or to his/their 
assigns.” The bill of lading contained no 
reference to the Hague Rules or to the 
article of the Belgian Code which embodied 
those rules. On the arrival of the ship at 
Puerto Barrios pltfs. presented the bill of 
lading Sc took delivery of the goods, winch 
were then sent on by rail to Guatemala City. 
The goods were found to have been damaged 
during sea transit by reason of the bad 
stowage of a part cargo of x^atent fuel also 
carried in the St. Joseph, Sc the Guatemala 
Government sued the shipowners for the 
deunage. The shipowners admitted liability, 
but contended that their contract with pltfs. 
was governed by Belgian law, which em- 
bodied the Hague Rules, Sc that therefore 
their liability was limited ; — Held : tliat 
pltfs. became the owners of the goods by 
acceptance, Sc payment to the sellers, before 
shipment, Sc not as consignees or indorsees 
of the bill of lading within the meaning of 
BiUs of Lading Act, 1855 (c. Ill) ; the only 
contract between pltfs. Sc defts. was made 
by pltfs.’ offering the bill of lading to the 
shipmaster Sc getting delivery of the goods, 
Sc it was a contract made in Guatemala, with 
which no Belgian bad anything to do, 
except as agent ; pltfs. were bound by the 
terms contained in the bill of lading Sc 
nothing more ; there was nothing to show 
that either party intended or contemplated 
the application of Belgian law to the con- 
tract, Sc it was impossible to import into 
such a contract, between such parties, a 
term of Belgian law to which no reference 
was made therein j even if the contract was 
made in Antwerp, Sc pltfs., by taking de- 
livery, incurred the same habiliti^ as the 
shipper, who took the bill of lading, they 
only incurred a liability to which the section 
of the Belgian Code had no application, for 
it could not be that a document which, in 
its inception, had nothing to do with Belgian 
law could afterwards become subject to it ; 
Sc, therefore, there must bo judgment for 
pltfs. on their claim, subject to a reference. — 
The St. Joseph, [1933] P. 119 ; 102 L. J. P. 
49 ; 149 L. T. 362 ; 49 T. L. R. 367 ; 18 

Asp. 375. 

699. Add. Annotaiions: — Consd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. Apld. Kursell 
V* Timber Operators & Contractors (1926), 
95 L. J. K. B. 669. Consd. Foster v, Driscoll, 
Lindsay t?. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470 ; Adelaide Electric 
Supply Co. V. Prudential Assurance Oo., 
[1934] A. C. 122 ; International Trust^ic for 
Protection of Bondholders AktiengesellscJiaft 
V, R. (1935), 154 L. T. 66. Refd. Equitable 
Trust Co. of New York v. Henderson (1930), 
47 T. L. R. 90. 

702a. Contract between foreign broker & 

EngUsh broker—Right of cancellation as 
between foreign broker & principal— Governed 
by lex loci contractus.]— By English law, an 
underwriter acknowledging in a policy oi 
marine insurance that the assured has paid 


^ PART VII. SECT. Z, SUB<*S£GT. 4.— B. (oH 

Toi 1. Mmim pqHcp — Governed by kx loci contraokte,) — PxTnBitBON v. OoimNBirrAX. Inburanok Oo. (1859), 18 U. 0, B. 9. 
OAH. 
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Cases 702a— 7S2a. English and Empiee Digest Supplement. 


the premiums, the policy cannot be cancelled 
by the insurance broker on the ground that 
he has not received the premiums from the 
assured, without the authority of the 
assured. But where a Canadian assured 
instructs in the United States an American 
insurance broker to effect an insurance in 
England, which he must do through an 
English broker, the law applicable on this 
question of right of cancellation is that of the 
country where the relation of principal & 
agent is created — ^that of the United States. 
In such a case, the English broker, who is 
liable to the English imderwriter for the 
premium, cannot sue the assured, but looks 
to the American broker, who, in turn, looks 
to the assured for payment : — Held : the 
question in such a case was one of foreign 
law — here, that of New York State — & 
therefore of fact ; the ct. accordingly found 
that the American broker could cancel such 
a policy on the groimd that the assured had 
failed to supply him with the premium, with 
the assent of the underwriter, but without 
the assent of the assured who had failed to 
pay the premium. — Ruby S.S. Corpn., Ltd. 
V, Commercial Union Assurance Co. (1933). 
150 L. T. 30 ; 39 Com. Cas. 48 ; 18 Asp. 
M. L. C. 445, C. A. 

702b. Reinsurance with foreign company — 

No policy issued.] — Maritime Insurance Co., 
lyTD. V. Union Von Assbcuranz, 1865 (1935), 
79 Sol. .To. 403. 

703a. Policy effected In England by 

foreigner — With foreign company through 
English office.] — Pltf. co. was incorporated 
by special Act of the Legislature of New 
York, h had its central office & the bulk of 
its assets in New York. The co. had a 
branch in Ix)ndon &; in most of the capitals 
of Europe, the branch in Paris being its bead 
office for Europe. The general manager of 
the London branch had no general authority 
to issue policies in this country. Certain life 
policies signed by the president & secretary 
of the co. & countersigned by the general 
manager for Europe, were issued in London 
to German nationals before the outbreak of 
the war. The policies were not under seal. 
Hie policy moneys were expressed to be 
payable in Tx)ndon, but all premiums were 
payable either at the central office in New 
Y ork or at the office where the insurance was 
payable. & proofs of death were to be furnished 
at the Now York office. An indorsement on 
the policy provided that it should be con- 
strued according to English law : — Held : 
it was permissible & necessary to look at 
the terms of the contracts & to determine 
from them at what place the debts would be 
recoverable i applying that test in the present 
case, the debts were recoverable in lx)ndon 
where they were expressed to be payable. — 
New York Ijtfb Insurance Co. v. Public 
Trustee, [1924] 2 Oh. 101 ; 93 L. J. Ch. 
449 ; 131 L. T. 438 ; 40 T. L. B. 430 : 68 Sol. 
.To. 477, 0. A. 

Jnnotationa : — ^Refd. Swedish Central Ry. v, Thompson, 
rift24l 2 K. B. 266; Rennblica d© Guatemala i;. Nunes, 
[1927] 1 K. B. 669 ; Re Russian Bank for Forolgm Trade, 
[1933J Ch. 746. 

705. Add. Annoiaiion : — As to (1 ) Refd. The 
Colorado, [1923] P, 102 ; The Zigurds (No. 1) 
(1932), 48 T. L. B. 556. ^ 


705a. Insurance against loss by forged document — 
Governed by English law — Insurance In 
London — Business carried on In New York.] — 

Pltfs., who carried on business in New York, 
took out a policy of insurance in London 
against loss which they might incur by having 
acted upon any document which might prove 
“to have been forged.” During the currency 
of the policy pl&s. were induced to lend 
money to a firm by a document containing a 
false statement of the firm's assets & liabili- 
ties. Before the whole of the loan had been 
repaid the firm became bkpt., <te the pltfs. 
sued an underwriter on the policy. By the 
law of the State of New York forgery includes 
“ a false statement of financial condition.” 
A member of the firm had since been con- 
victed in New York of forgery. Pltfs. con- 
tended that the word “ forged ” in the 
policy must be construed by the law of New 
York where the loss occurred, & that there- 
fore it was immaterial if the document was 
not a forgery according to English law : — 
Held : even if the document was a forged 
document according to the law of New York 
the word “ forged ” was used in the policy 
merely to describe an existing state of fact 
& not as a term of art to be construed accord- 
ing to the law of the place where the loss 
happened, & accordingly the action failed. — 
Equitable Trust Co. op New York v. 
Henderson (1930), 47 T. L. R. 90. 

707a. Governed by lex loci rel sltse — Lease executed 
In France — Relating to land in Chile.] — St. 

Pierre v. South American Stores (Gath 
& Chaves), Ltd., No. 756a, pod, 

709. Add. Annotation : — Held. Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

709a. Contract cancelled by decree of foreign 

Government.] — Perry v. Equitable Life 
Assurance Society of U.S.A., No. 640b, ante. 

711. Add. Annoiaiion: — As io (1) Refd. The 
Colorado, [1923] P. 102. 

718. CUations ”5 De G. M. & G. 604” 

read ” 1 De G. M. & G. 604.” 

719. Add, Annotation : — ^Refd. The Colorado, 
[1923] P. 102. 

721. Add. Annotation : — Generally, Refd. Ruby 
S.S. Corpn., Ltd. v. Commercial Union 
Assurance Co. (1933), 150 L. T. 38. 

730. Add. Annotation : — DLstd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1 K. B. 470. 

732. Add. Annotation : — ^Dlstd. Poster v, Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

732a. Goods to be smuggled Into foreign 

country — Not enforceable in England.] — F., a 
financier, L., a distiller, D. M., a firm of 
shipbrokers, & one A. were minded to load 
a ship with a cargo of whisky to be carried 
across the Atlantic & eold in the U.S. or at 
some point from which it could easily be 
smuggled into the U.S., in violation of the 
laws of that country, D. & M. entered into 
a contract to buy a steamer for £2,565 ; F. 
advanced £260 as a deposit on the purchase. 
On Oct. 26, 1027, an agreement was entered 
into between F., L. D. & M., whereby L. 
agreed to sell to D. ^ M. 7,500 cases of whisky 


.1— Re Hbwitt & Hewitt (Ont.) (1918), 14 O.W. N. 800 ; 43 D, L. B. 716.— CAN. 

40 


703 a. 



VoL XL— Ckmflict of Laws. Cases 73Sa — ^752a» 


at ils, a case free on board at Leith or 
Glasgow to be delivered ex warehouse not 
later than Nov. 26. D, &: M. wore to take 
delivery on board a vessel of a regular line 
of steamers. Payment was to bfe made by a 
bill for £5,600 drawn by F., accepted by A. 
& indorsed to L., & a second bill for £4,812 
accepted by A. & D. & M., both bills to be 
payable ninety days from Nov. 26, to be 
drawn & accepted on Oct. 26, & handed to L. 
to hold as security until he should hand the 
shipping documents or delivery order from 
bond on or before Nov. 26. L. agreed to lend 
D. &, M. £2,600 (£1,000 at 8 per cent, per 
annum & £1,500 at 40 per cent, per annum 
interest-) for the purchase of the steamer, the 
loan to be secured by a first mtge. on the 
steamer. F. agi‘eed to lend D. M. £1,000 
at 40 per cent, per annum interest to be 
secured by a second mtge. on the steamer. 
D. & M. agreed to insure the steamer for 
£1,000 against all risks including seizure or 
confiscation & £2,600 against marine risks 
. & deliver to L. cover notes for £1,500 & £1 ,000 

& to F. a cover note for £1,000. F. & L. 
agreed jointly to underwrite the insurance 
for £1,000 against confiscation at a figure to 
be agreed in the event of the ordinary market 
rate exceeding thirty guineas per cent. D. 
& M. agreed io provide £1,600, the estimated 
balance required for the equipment of the 
steamer for the voyage ; — Held : the object 
to be attained by this agi'eement being a 
breach of international comity, the agree- 
ment was contrary to public policy & void. — 
Foster v. Driscoll, Lindsay v. Attfield, 
Lindsay v, Driscoll, [1929] 1 K, B. 470 ; 98 
L. J. K. B. 282 ; 140 L. T. 479 ; 45 T. L. R. 
185, 0. A. 

Annotation: — Refd. Carllnff Export Browing & Malting Co., 
Ltd. r. R., [1931] A. O. 436. 

733. Add, Annotation : — ^Distd, Foster v, Driscoll, 
Lindsay v, Attfield, Lindsay v, Driscoll, 
[1929] 1 K. B. 470. 

788a. Payment of rent by bills on London — 
Illegal exchange transaction.] — Resps. were 
jointly bound to fulfil the obligations con- 
tained in leases of premises in Santiago do 
Chile granted by the predecessors in title of 
applts. The leases provided the following 
way in which the rents should be payable : 
“ Payment shall be effected monthly in 
advance in Santiago de Chile on the first 
day of each month by first class bills on 
London.” In 1931, Chilean legislation super- 
vened which resps. maintained prevented 
them from acquiring foreign exchange in 
Chile or fi‘om paying the rents in Chile by 
drafts on Londfon without the authorisation 
of the committee established by the legisla- 
tion to control exchanges, & that requests 
by them for such authorisation from time to 
time had been refused by the committee. 
The Cliilean lemslation established a control 
of international operations of exchange & the 

PART VII. SECCT. 2, SUB-SECT, 6.-0. 

•p. Contract to indemnify hailA — 

Where a contract of indemnity against 
loss with respect to ball given In pro- 
ceedings in a ot. of a foreign country, 
is lawful under the law of that country 
the ooutraot, & the security, if any, 
given ** to implement of the contract/' 
can be enforced In Canada* even though 
the contract was executed to Canada 
& said security is a mtge. on Cana- 
dian land. — ^National Surkty Co, v. 


transfer of funds abroad, entrusting such 
control to a committee or commission. The 
legislation defined international exchange 
transactions as ” the purchase & sale of all 
kinds of currency & gold in any form & 
the bills of exchange, cheques, drafts, letters 
of credit, telegraphic orders, & documents of 
any other nature requiring the transfer of 
funds from Chile or vice versa.” Con- 
flicting evidence by Chilean experts was given 
as to the meaning in Chile of first class bills 
on London. The evidence accepted was 
that “ payable in Chile in first class bills on 
London ” had a special mercantile meaning 
in Chile — ^namely, ” bills drawn in Chile by 
one or other of a select list of bankers & 
mercantile houses in Chile upon one or other 
of a select list of bankers & mercantile houses 
in London ” & these were known technically 
as F. C. L. bills. An advocate in Chile who 
had been Minister of Justice gave evidence 
that the F. C. L. bills came within the mis- 
chief of the Chilean legislation : — Held : the 
Chilean legislation made it impossible for the 
rent to be paid as directed, as the mode of 
payment as already interpreted would have 
been an international exchange transaction 
within the meaning of the Chilean legislation. 
— De Be6che V. South American Stores, 
Ltd., & Chilian Stores, Ltd., [1935] A. C. 
148 ; 104 L. J. K. B. 101 ; 152 L. T. 309 ; 51 
T. L. R. 189 ; 40 Com. Cas. 157, H. L. 

740. Add. Annotation: — As to (2) Refd. Em- 
ployers’ Liability Assce. v, Sedgwick Collins 
(1926), 9,5 L. J. K. B. 1015. 

748. Add, Annotaiiofia : — As fo (1) Refd. Jebara v. 
Ottoman Bank, [1927] 2 K. B. 264. Oenerally, 
Mentd. Larrinaga v, Soc. Franco Americaine 
Des Phosphates de Medulla (1923), 92 

L. J. K. B. 455. 

750. Add, Annotations : — Apld. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 
789. Refd. Carlton Hall Club v, Ijanrenco, 
[1929] 2 K. B. 153 ; Nihalchand NavaJchand 
p. McMullan, [1934] 1 K. B. 171. 

752. Add, Annotations : — Apld, Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V, Baumgart (1927), 96 L. J. K. B. 
789. Refd. Carlton Hall Club v, Laurence, 
[1929] 2 K. B. 153. 

752a. .] — Where money is 

lent in a foreign countrv for the puri^oses of 
gaming & gaming in that country is not 
illegal, & cheques payable in England are 
given for the money lent, pltf. can ignore the 
security & sue as for money lent to deft. — 
SqciKTjfe Anonyms des Grands Etablisse- 
MENTS DE Touquet Paris-Plage v, Baum- 
gart (1927), 96 L. J. K. B. 789 ; 136 h. T. 
799 ; 43 T. L. R. 278. 

Annotation: — Consd. Carlton Hall Club v. Laurence, [1929] 

2 K. B. 153. 

766 iii. . j — Where « 

payment origrinatiiip: in one country is 
to be made in another country & the 
currency denomination 8peeined ie the 
same in both countries, the loile iw that 
the payment mubt bo made In the 
ourrency of the country where the 
money ifc> pa 5 ^able, unless by express 
terms or necessary implication paymor i 
in some other currency is required. — 
srMMfl V. Cbkunknkoff, [1922] 1 
W. W. R. 967 ; 62 D. L. R. 703 ; 15 
SABk. L. R. 185.— CAN. 


LARfSKN (B. C.). [1929] 4 D. L. R. 918 ; 
3 W. W. R. 299 : revff,, [1929] 3 D. L. R. 
79 ; 2 W. W. R, 162.— CAN. 

PART VII. SECT. 2. SUB-SECT. 8 

756 i. By act of paHie»—FaymerU— 
In what currmci/.J— E hmka v. Bokdeb 
ClTIBS IMPROVEMIENT CO. ( 1922 ), 

O. L. R. 193.— CAN. 

756 ii, .}— MYKR8 V, 

Union Naiotal Oas Co. (1922), 53 
O. L. R. 88.— CAN. 
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756a, Option ms to 

successors of tlie ownOr of premises in 
Santiago de Chile, by a lease executed at the 
Chilean consulate in Paris & drawn in the 
Spanish language, let the premises to the 
Chilean Stores for a tenn of 10 years from 
1935, at a rental of 93,500 pesos of 183,057 
millionths of a gramme of fine gold monthly, 
to be paid at the option of the^ owner either 
in Santiago de Chile or remitted to Europe, 
according to the instructions which the owner 
might give, one month in advance on the 
first working day of each month. The 
second deft., the South American Stores, 
joined in the lease as guarantor, hut so as to 
become jointly respousible as primary obligor 
under the contract. The South American 
Stores carried on business in the Argentine. 
All paities by the lease elected domicil in 
Chile. There was evidence that there was 
no verbal agreement that the rental should 
bo fixed on a gold basis. In July, 1935, the 
owner served a notice as follows : “ Please 
take note, till fuiiber notice, of my option <& 
of the following instructions,^’ & then fol- 
lowed instmctions for payment in sterling on 


a gold ba«ia : (1) the contract must 

b© construed according to Chilean law, even 
though jpart of the performance of it was to be 
in England; (2) evidence of the intention 
of the parties which would be admissible in a 
Chilean ct, to interpret the contract is ad- 
missible in England ; (3) neither party 
any intention other than that expressed in 
the contract as interpreted by experts on 
Chilean law ; (4 ) the rent to be paid had been 
specified as an amount of Chilean money, & 
not as an amount of gold ; (5) the rent was 
to be remitted from Chile, & no claim could 
be made to have it remitted from the Argen- 
tine by the guarantors. — St. Pibbre v. 
SoTTTH Amisiucan Stohbs (Gath Chaves), 
Ltd. Chilean Stokes (Gath &; Chaves), 
Ltd., [1937] 3 All E. K. 349 ; 42 Com. Cas. 
863, C. A. 

757, Add. Annoiaiion : — As io (1) Apld. Swiss 
Bank Oorpn. v, Boehmische Industrial Bank. 
[1923] 1 K. B. 673. 

762a. .] — ^Mount Albert Borouoh Council 

V. Australasian Temperance & General 
Mutual Life Assurance Society, Ltd., 
[1037] 4 All E. R. 206 ; 54 T. L. R. 5, P. O. 


Part VIII. — Torts. 

777. Add, Annotcdion : — Held. Isaacs v. Cook, ( 788. Add. Citation : — suh nom. Badtolph r. Bam- 
[1925] 2 K. B. 391. | feild, Cas. ietnp. Finch, 180. 


PART VII, SECT. 3. 

a L Debentures payable in 

particular place.] — Deft., a municipal 
corpn. in New Zealand, duly constituted 
under the Municipal Corps. Act, 1933, 
borrowed from pltf., a life assurance 
society incorporated in the State of 
Victoria, moneys by way of special 
loans, & issued to the pltf. debentures 
for the amount so bon-owed, whorol)y 
the principal & intemst was made pay- 
able in Victoria. The loan was made 
& secured by a special rate on rate- 
able property in New Zealand & the 
debentures given under & in accordance 
with the Local Bodies’ Loans Act, 1913 
(now 1026). The loan -moneys were 
paid in Now Zealand, the debentures 
wore executed in New Zealand, &, in 
the event of default by deft., pltf. 
could not olleetively obtain relief ex- 
cept in the Supreme (U. of New Zea- 
land. The Financial Emergency Act, 
1931 (Victoria), s. 19 (1), enacted that 
except as therein provided every mtge. 
shall ... be construed & take effect 
as if it were a term of the mtge, that 
on &; from the coming into operation of 
Part III . . . the interest payable 
under the mtge. should be reduced at 
a rate equivalent to four shillings & 
sixpence for every pound of such 
interest. It was provided by sub-s. (2) 
that the provisions of the sect, or of 
any order made under that particular 
DivlsJon of the Act should not operate 
so as to reduce the interest payable 
under any mtge. to a rate less than 
live pounds per centum per annum. 
It was enacted by sect. 22 (i) that 
every payment of interest made In 
pursuance of that particular Division 
of the Act or of an order made there- 
under should be a tuR discharge of the 
mtgor.’s liability for interest under his 
mtge. In reaped of the period to which 
such payment related. Pltf. sued deft, 
for the diff oponoe between the ammmt 
of interest payable under the deben- 
tures k, the amount aotuaUy paid 
by defte. — via., the reduced amount 
that would be myable if the Victorifidi 
Act applied ; (1 ) deft, was not 

entitled to the reduction enacted by 


the Victorian Act ; (2) the proper law 
of the contriict as to Its nature & effect 
was the law of New Zealand, including 
the obligation to pay interest & the 
quantum thereof ; (3) even if the law 
of Victoria governed the mode of 
performance, the Victoria Act did not 
relate to the mode of performance but 
effected a variation of an obligation 
imposed & of an amount payabie fixed 
by the Legislature of New Zealand (os 
well as by the intention of the parties), 
which coiild not bo overriden by foreign 
law. — ^Australabian Temperance & 
General Assttranok Oorpn., Ltd. v. 
Mount ALBEitT Borough, [1936] 
N. Z. L. li. 54.— N.Z. 


PART VIII. SECT. 1. 

776 xii. — — '.J — Appel- 

lant, resident in Ontario, in the course 
of his employment was Injured in that 

f >rovinoe owing to the negligence of a 
ellow servant. He sued for damages 
In Saskatohewou, in which provtnoe 
common employment was not a de- 
fenoe, although a defence to an action 
In Ontario : — Held : the action could 
not be maintained.— MoMillan v. 
Canadian Northern Rt. Oo., il923J 
A. C. 120 ; 92 L. J. P. O,, U ; 128 
L. T. 293; 39 T. L. R. li.--^AN. 

776 Xiii. ,J — An ap- 

plication under K* B. Act, 1920 
(Sack.), for leave to bring on action 
for damages for personal injuries In- 
curred In the province of Alberta In 
the course of pltL’s employment waS' 
refused, on the ground that the acts 
complained of were not ** unjustifiabie 
according to Alberta law, & an 
essential condition to found the 
action was not fulfilled.— Ward v. 
British American Oil Oo., Ltd., 
ri9231 1 W. W. R. 1240; 16 Sask. 
L. B. 626.— CAN, 

776 idv. — ^,1 — 0*0oN 

NOR e, WRAY, Botd v. Weat, 119301 2 
D. L. B. 899 ; aC. R. 119291 2 

D. L. R. 24 ; 46 Que. K. B. 199.— CAN. 

776 

WELL a BIOXLLT 8c Bell, 11931} 2 
W, W. IL 613.-*<?AN. 
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776 xvi. Effect of 

Criminal Code, es, 3143, 1144.) — Sects. 
1143 & 1144 cannot be Invoked os a 
bar to an action for a tort committed 
in a foreign country. — Caldwell v, 
R^ully & Bell, 11932] S D. L. R. 149 ; 
1 W. W. R. 890 ; ajfff., 11931] 3 W. VV. 
R. 613.— CAN, 


PART Vlll. SECT. 2, SUB-SECT. 1. 


780 i. Trespass to person — Damages 
-^Oranting of compensation entrusted 
to special tribunal in country where tori 
oowwittcd.l— Since in B- 0. the board 
appointed under Workmen’s Com- 
pensatton Act has exclusive Jurisdiction 
in matters of compensation in lieu of 
all rights of action of a workman or 
his dependents against his employer 
for any accident arising out of & in the 
course of his employment, no action 
can lie in Saskatchewan on behalf of a 
widow child of a workman for his 
death while domiciled in B. C.— Wal- 
pole V. Canadian Northern Ry. Co., 
[1923] A. C. 113 ; 92 L J. P. O. 39 ; 
128 L. T, 289 ; 39 T. L. R. 16.— CAN. 

b. For “ Trespass — Negligence — 
Common employnietU-^Les loci actus '* 
reawi ** Neifiigenoe'--<^ommon em- 

ployment — Lot loci actus.** 

t. After this cose add ** See, also. 
No, 776 kil., afite.** 


f i — — Defender, whose 

domicile of origin was Scottish, but 
who had resided abroad for some years 
without, however, losing bis Scottish 
domicllo, was sued In respect of a 
delict committed while on a visit to 
Scotland. The delict consisted in the 
negligent driving of his motor car, 
resulting in a collision with another 
motor car, the owners of which wsre 
also died as defenders. At t2io date 
when tile action was brought kgainst 
him he bad gone abroad again & he 
was not personally cltod. but ho had 
intimated the claim to ah humranoe oo. 
witii whom he was inaured against 
third-party risks, & they were them- 
selves oonduoting the defence : — Held : 
defender’s Scottish dbmMe of orimn. 
coupled with the oommlBslon of a 



V6L XL— Conflid; d Zaws. Osaag 

4,'^i*-, ••— Betd. The Pa««rnes, 786. AM. AnnoUaUm 4« to (2) Betd. 

11827] r. 311. mercial & Sstates Co. of Bgrpt v. ^aid of 

Trade, [1925] 1 K. B. 271. 


Part IX.— 

$(H)e Add* AiitwioM(yn8 : — Oonsda Nachitiisozi v, 
Naohimson, [1930] P. 217. Reid. Apted v. 
Apted & Bliss (1930), 143 L. T. 363 ; Pender 
V. Mildmay, [1936] 1 K. B. 111. 

801. Add. Annotaiiom : — Expld. & Dlstd. Nachim- 
son V, Nachimson, [1930] P. 217. Reid. 
Apted r. Apted <& Bliss (1930), 143 L. T. 353. 

802. Add. Annotations : — Reid. B, v. Moscovitch 
(1927), 44 T. L. B. 4 ; Spivack v, Spivack 
(1930), 99 L. J. P, 62. 

808. Add. Annotation : — Consd. Nachimson v. 
Nachimson, [1930] P. 217. 

808a. Facilities for dissolution under 

local law immaterial.] — Marriage is a volun- 
tary union for life of one man & one woman 
to the exclusion of all others, & where a 
marriage in a foreign country complies with 
these requirements it is immaterial that 
under the local law dissolution can be 
obtained by mutual consent or at the will of 
either party with merely formal conditions 
of official registration. 

A man & a woman, both domiciled 
Russians, entered in Russia into a contract 
accepted by the local law as one of marriage. 
The marriage could, according to the same 
law, be dissolved by mutual consent or at the 
will of one of the parties, with merely formal 
conditions of official registration : — Held : 
on an issue directed in a suit by the woman 
for judicial separation, that as the union so 
formed was of one man to one woman to the 
exclusion of all others, it constituted a valid 
marriage according to English law, notwith- 
standing that it could, according to the local 
law, be dissolved as stated above. — Nachim- 
son V. Nachimson, [1930] P. 217 ; 99 L. J. P. 
104; 143 L. T. 264; 94 J. P. 211; 46 
T. L. R. 444; 74 Sol. Jo. 370 ; 28 L. G. R. 
617, C. A. 

dnnoiatione Gottllfle v. Edelsrton, [1930] 2 K. B. 

878 : Spivack v. Spivack (1930), 99 L. J. P. ; Fender v. 

MUdmay, [1936] 1 K. B. 1 11. 

806. Add. Annotations: — As to (3) Consd. Inver- 
clyde V. Inverclyde, [1931] P, 29, Retd. 


-Marriage. 

Mitford V. Mitford, [1923] P, 130 ; Nachimson 
V. Nachimson, [1930] P, 217. 

814. Add. Annotation : — As to (2) Refd. Be Askew, 
Marjoribanks v. Askew, [1930] 2 Oh. 259. 

817. Add. Annotation : — Refd. Berthiaume v. 
Dastous (1929), 46 T. L. R. 607. 

821. Add. Annotation : — Refd. Papadopoulos 
Papadopoulos (1929), 46 T. L. R. 44. 

827. Add. Annotations: — As to (1) Consd. Inver- 
clyde V. Inverclyde, [1931] P. 29. Refd. 
Papadopoulos v. Papadopoulos (1929), 46 
T. L. R. 44. As to (2) Refd. Mitford v. Mit- 
ford, [1923] P. 130. 

828a. .] — ^Papadopoulos v . 

Papadopoulos, No. 946b, post. 

828b. Incapacity by lex domicilii.] — 

Petitioner & resp., Portuguese subjects 
domiciled in Portugal, & first cousins to ^ch 
other, came to reside in England in 1868, & 
in 1860 they went through a form of marriage 
before the registrar of the district of the City 
of Liondon. In 1873 they returned to 
Portugal, & their domicil throughout con- 
tinued to be Portugese. By the law of 
Portugal a marriage between first cousins is 
illegal, as being incestuous, but may be 
celebrated under a Papal dispensation : — 
Held : the parties being by the law of the 
country of their domicil under a personal 
disability to contract marriage, their marriage 
ought to be declared null & void. — Sotto- 
MAYOR V. De Barros (1877), 3 P. D. 1 ; 47 
L. J. P. 23 ; 37 L. T. 415 ; 20 W. R. 465, 
0. A. 

Annotations : — Consd. Ingham (falsely called Sachs) v. 
Sachs (1886), 66 L. T. 920 ; Hay v. Northcote. 11900] 
3 CJh. 262 ; Re Bozzelli’s Settlement, Hnfley-Hnnt v. 
Bo?:boIU, (19021 1 Ch. 751. Expld. Ogden v. Ogden, [1907] 
P. 107. Consd. HepubUoa do Guatemala v. Nunez, [1927] 
1 K. B. 669. Eotd. Bloxam v. Favre (1884), 50 L. T. 
766 ; Viditz v. O’Hogan (1899), 68 L. J. Ch. 663 ; Mitford 
V. Mitford & von Kimlmann, [1923] P. 130. 

829. Add. Annotations : — Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669; 
Sloggettr. Sloggett, [1928] P. 148 ; Nachimson 
V. Nachimson, [1930] P. 217. 


delict In Scotland, did not snffioe to 
found Jurisdiction against htm in the 
absence of personal citation In Scot- 
land. — Kerb v. Fbroubon (R. & W.), 
[1931] S. a 736.-H80OT. 

f ii, — .] — ^xhe rights of a 

minor residing in a foreign state to 
sue in Quebec for Injurioe sustained In 
an aooldent in Quebec are governed 


PART DC. SECT. 1. SUB-8ECT. 1. 

811 I. Marriaae soUmnised m- 

eordfng to Urn of atme .] — If a person 
domimled in a country whoso laws 
];»ermit poly«»fnous marriages is. in 
aocordanoe with its laws, married there 
to two wives, citizens of that country, 
8c dies while Still domiciled there thoui^i 
teihporarily residing in B. C., the stattis 


by the laws of the forehm state 
SoHATZ V. MoEnttbb, [1936] S. 0. 
238 ; X D. L. R. 608.--CAN. 


of the wives will be recognised by the 
ots. of B. C. for the purpose of fixing 
the BUooessioD du^ payable on 
movable property in B. O. going under 
deceased’s will to each of the wives. — 
Yew V. A.-G. for British (Columbia, 
,[1924] 1 D. L. R, 1166; 1 W. W. R. 
753 ; 83 B. O. B. 109; rwag. 8. C. 
aub nom. Ra Lee Oheonq, [10231 1 
W. W. R. 867.— -CAN. 

PART IX, SECT. 1. SUB-SECT. 2 

814 Hi. ^.1 — Fafabd V . Bbaupre 

(1997). Q. B. ee 8. 0. 24.— CAN. 

814 Iv. .] — ^The fact that tbe 

oeremony of marriage was solemnized 
In a foinign oounhv wherein suoh a 
marriage & valid does not render it 
valid in a provinoe in which 5 & 6 Will. 
4. 0 . 54, is in force, if the parties rwre 
British subjects Sc only tompor^y 
resident, but not domiciled, abroad. — 
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Dejardin V , Dejardin, [1932] 2 

W. W .R. 237.— CAN. 

PART IX. SECT. 1, SUB-SECT. 2.— C. 

827 ii. .] — In 1911 H.. domiciled 

In the Transvaal, marned hLs doeeased 
wife’s sister, W., who was domiciled 
in Natal. By the common law pre- 
vaiUng in T. at the time, marrjage 
between a man & his deceased w^o s 
sister was prohibiU'd. In N. suoh a 
manlago was permitted by statute : 
Held : the marriage was valid mas- 
much as the domicU of w^ In N. 
& the marriage was celebrated in N. , 

the N. ct«. would not regard th 
validity of the marriage as afleoted b> 
an inoapaolty Imposed by the law oi 
the husband’s domioU not recognised 
by the law of N. — Friedman v, Fried- 
man’s ExBotTTORS (1922), 43 N, L* R^ 
269.— S. AF. 



Cases 835a— 873a. English and Empire Digest Supplement. 


835a. .] — If there is one question better settled 

than any other in international law, it is that as 
regards marriage — ^putting aside the question 
of capacity — loctes regit a^um. If a maniage 
is good by the laws of the country where it is 
effected, it is good all the world over, no 
matter whether the proceeding or ceremony 
which constituted marriage according to the 
Jaw of the place would or would not constitute 
marriage in the country of the domicil of one 
or other of the spouses. If the so-called 
marriage is no marriage in the place where 
it is celebrated, there is no marriage any- 
where, although the ceremony or proceeding 
if conducted in the place of the parties’ 
domicil would be considered a good marriage 
(per CcJB.). — Bekthiactme v. DahtOus, [1930] 
A. C. 79 ; 99 L. J. P. C. 06 ; 142 L. T. 64, 
P. C. 

Annotation : — Consdi. Naohimson v. Naclilmsoii, [1930] P. 

217. 

836. Add. Annoialions : — Folld. Mitford v. Mitford, 
[1923] P. 130. Consd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 041 ; Berthiaume v. Dastous 
(1929), 46 T. L. R. 007 ; Inverclyde v. Inver- 
clyde, [1931] P. 29. 

840. Add. Annoiaiion : — As to (2) Refd. Buerger v. 
New York Life Assce. (1927), 96 L. J. K. B. 
930. 

853. Add. Annotations : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. Perlak Petroleum Maatschappij v. 
Been, [1924] 1 K: B. Ill; R. v. Moscovitch 
(1927), 138 L. T. 183. 

868a, Marriage of Roman Catholics In 

India — Within prohibited degree — Indian 


statutes inapplicable.] — ( 1) Two British Rom^ 
Catholics assumed to be domiciled in India 
went through a ceremony of marriage, though 
they were within the prohibited degrees of 
consanguinity according to English law, but 
a dispensation had been chained from the 
local Roman Catholic ecclesiastical authori- 
ties for the couple to contract the marriage 
notwithstanding :—Held : there was no 
sanction in the Indian statutes relating to 
the marriage of Christians in India for British 
Roman Catholics to enter into a valid union, 
& the marriage was declared null & void. 

(2) There is no legal impossibility, as 
as I know, in retention of domicil of origin 
during successive generations (Loed Mekri- 
VALK, P.). — Peal r. Peal, [1931] P. 07 ; 100 
L. J. P. 69 ; 143 L. T. 768 ; 46 T. L. R. 646 ; 
74 Sol. Jo. 612. 

859a. Marriage at embassy — Between foreigners not 
of ambassador’s country.] — Marriage in the 
public church, or some public chapel, re- 
quired by Marriage Act, 1763 (c. 33), s. 1. 
Exception, as to the chapel of a foreign 
ambassador, between foreigners, not being of 
the ambassador’s country, not admitted. — 
Pebtreis V. Tondear (1790), 1 Hag. Con. 136. 

860. Add. Annotation : — Refd. Berthiaume v. 
Dastous (1929), 45 T. L. R. 607. 

861a. Marriage In Turkey before Treaty 

of Lausanne.] — Martin v. Martin & May 
(1928), 72 Sol. Jo. 612. 

— .] — Doust V. Doubt (1929), 
168 L. T. Jo. 113. 

868. Add. Annotation : — Apld. Matthews 
Matthews (1930), 99 L. J. P. 143. 


Part X. — Divorce and other Matrimonial Causes. 


873a. .] — The jurisdiction in divorce is limited 

to England Wales depends upon domicil 
there, & it does not necessarOy confer any 
authority over the property of a person domi- 
ciled in a foreign country. — Tallack v. 
Tallack & Broekema, [1927] P. 211 ; 96 


L. J. P. 117 ; 137 L. T. 487 ; 43 T. L. R. 
467 ; 71 Sol. Jo. 521. 

Annotation : — Consd. Goff v. Goff, [1934] P. 107. 

Under Judicature (Consolidation) Act, 1925 
(c. 49), s. 191.] — See Husband & Wife, No. 
5,54.2a, post. 


PART X. SECT. 1, SUB-SECT. 1. 

I'o make order for custody of 
children — Children living with mother 
otUside province .] — Kilpatrick v. Kil- 
PAITIIOK (B. C.), 11929] 3 W. W, R. 
408; [1930] 1 D.L. R, 288; 42 B. C. R. 
88.— CAN. 


PART X. SECT. 1. SUB-SECT. 2.— 
A. (a). 

b I. — — .] — Held : it is the duty of 
the district judge, when a petition for 
dissolution of marriage comes before 
him, to satisfy himself that the parties 
to the marriage were domiciled In India 
at the time when the petition was 
presented &, to see that the petition 
itself contains a declaration to that 
effect ; & before hearing the suit, to 
satisfy himsoJf that the parties are in 
fact domiciled in India.— Murphy v. 
Murphy (1929), I. L. R. 10 Lah. 607. — 
IND. 

b ii. Under Indian Divorce 

{Amendrrveni') Act^ 1926.] — Under Indian 
& Colonial Divorce Jurisdiction Acts, 
8. 1 (1), & Indian Divorce Act, 1869, 
R. 3, the High Ct. has jurisdiction to 
grant a decree for dissolution of q 


marriage; the words In sect. 1 (1) (a) 
of the Act of 1926 are intended to mean 
that the grounde on which a decree 
for the dissolution of the marriage 
of British subjects domioUed in England 
may be granted by a High Ct. in India 
shall be those on which such a decree 
might be granted by the Divorce Ct. In 
England according to the law for the 
time being in force in England, i.e. 
according to Supreme Ct. of Judicature 
(Consolidation) Act, 1925. s. 170. — 
Barnard v. Barnard (1928), I. L. R. 
56 Calo. 89.— IND. 

b iii. .] — In oases under the , 

Indian Divorce Act, the ot. should 
always raise the following issues : 
(a) la the marriage between the parties 
proved ; (6) do the parties or either 
of them profess the Christian religion ; 

(c) was the domicil of origin of the 
husband Indian ; If yes, is it proved 
that he had changed such domicil at 
the date of the presentation of the 

etitlon : if no. Is ft proved that at the 

ate of the presentation of the petition 
he had acquired an Indian domioil ; 

(d) do the parties reside or did they last 
reside together within the local limits 
of the ordinaiy jurisdiction, or the 
jurisdiction under the Indian Divorce 
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Act of this ct. — Rooke V. Rooke 
(1934), I. L. R. 58 Bom. 502.— IND. 

b iv. .] — A wife cannot have a 

domicil distinct from that of her 
husband, while they continne married, 
even though the wife has left him for 
cause or the husband has deserted her ; 
&, In order to give the ct. jurisdiction 
to decree a divorce, It must be estab- 
lished that the husband was domicileMl 
within the province at the commence- 
ment of the proceedings. — Breen v, 
Breen (Man.), [1929] 4 D. L. R. 649 ; 
2 W. W. R. 345 ; revM. on facts, [1930j 
1 W. W. R. 30; 1 D. L. iL 1006; 38 
Man. L. R. 409.— CAN. 

b V. .] — Act 25 of 1926 prevents 

any decree of dissolution of a marriage 
except where the parties ore domiciled 
in India. — Bonhiem v. Ka Troumon 
(1929), 1. L. R. 57 Calc. 1169.— IND. 

b vi, — .] — Before exercising juris- 
diction under the Indian Divorce Act, 
the ct. ought carefully to inquire, on 
proper legal principles, into the question 
of domicil of the parties. — Orbsswell 
V. Orbsswell (1932), I. L. R. 60 Ool. 
601.— IND. 

b vli. Staiviory domicile of wife — 

Validity of Divorce Matrimonial 



878. To the cross-reference following this case 
add “ 8ee^ now, Indian & Colonial Divorce 
Jurisdiction Act, 1926 (c. 40).** 

87Sa. Registration of decree.] 

— Where a decree absolute of divorce has been 
granted in India under Indian & Colonial 
Divorce Jurisdiction Act, 1926 (c. 40), either 
party may, on production of the necessary 
certificate, secure the registration of sucn 
decree in the High Ct. in England. — Wilkins 
V. Wilkins (1932), 101 L. J. P. 35 ; 147 
L. T. 17 ; 48 T. L. R. 425 ; 76 Sol. Jo. 345. 

884. Add, Annotations : — Consd. Inverclyde v. 
Inverclyde, [19.31] P. 29. Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. 

885. Add, Annolalions : — Consd. A.-G, for Alberta 
V, Cook, [1926] A. C. 444; Salvescn (or von 
liOpang) f. Austrian Property Administrator, 
[1927] A. 0. 641: Inverclyde v, Inverclyde, 
[1931] P, 29. Hefd. Graham v, Graham 
(1923), 128 L. T. 639 ; Eustace v, Eustace, 
[1924] P. 45 : Rudd v, Rudd, [1924] P. 72 ; 
Sasson v. Sasson. [1924] A. C. 1007 ; Herd v. 
Herd, [1936] 2 All E. R. 1516, 

894. Ad/1. Atnioiaiums : — Consd. Graham v. 
Graham, [1923] P. 31; Salvesen (or von 
Lorang) a. Austrian Property Administrator 
[1927] A. 0. 641. Refd. Mitford v. Mitford, 
[1923] P. 130. Refd. Inverclyde v, Inver- 
clyde, [1931] P. 29. 

894a. .] — (1) The competent jurisdiction to 

dissolve a marriage is that of the husband’s 
domicil & deft, must be domiciled in that 


VoL XL — Conflict of Laws. Cases 878— 899a. 

jurisdiction at the commencement of pro- 
ceedings. Independent authority to dis- 
solve the marriage cannot exist in two 
sovereign States simultaneously. 

(2) A husband by deserting his wife in one 
domicil does not become estopped from 
alleging another domicil after acquiring it, 
& the wife so deserted is not thereby entitled 
to determine the fonim of her proceedings 
for dissolution. A decree of judicial separa- 
tion by reason of a matrimonial offence of the 
husband does not as from its date fix matri- 
monial domicil or render it incapable of 
alteration without the consent of the wife. — 
H. V, H., [1928] P. 206 ; 97 L. .T. P. 116 ; 
139 L. T. 412 ; 44 T. L. R. 711 ; 72 Sol. Jo. 
698 ; svhsequent proceedings : sub nom, Hobn 
Horn (1929), 142 L. T. 93. 

AnnoUUion: — As to (2) Consd. Herd v. Herd, [10361 2 All 
E. R. 1516. 

894b. — - — -.] — Herd v. Herd, No. 173a. ante, 

895. Add, AnnotcUions : — As to (1) Refd. Graham 
V. Graham, [1923] P. 31 ; Eustace v. Eustace, 
[1924] P. 45. 

896. Add. Annotations : — Consd. Inverclyde v. 
Inverclyde, [1931] P. 29; Brvee v. Bryce 
(1932), 49 T. L. R. 177. 

899a. ,] — A decree for judicial 

separation made under Matrimonial Causes 
Act, 1857 (c. 75), s. 16. does not enable the 
wife to acquire a domicil different from that 
of her husband, & thus entitle her to sue for 
a divorce in a ct. other than that of the hus- 


Caiisps Act, 1930, s. .3.1— Subject to the 
Uniitations imposed by the Le^Rlature 
of Great Britain, the New Zealand 
Loif Mature enjoys C('nnplete independ- 
ence & may legislate as it pleases ; & 
Diyorce & Matrimonial Causes Amend- 
ment Aot. 1930, B. 3, being for the 
peace, order, & good government of 
the country, & not being repugnant to 
any fitatnte law relating to New 
Zealand by the Imperial Logislature, 
or ambigiions ho as to t)ermlt the rnloH 
of international law to prevail, l.s intra 
xnrea the Now Zealand Legislature. A 
wife petitioning under that statute for 
a divorce from her liusband, who was 
never resident or domiciled In New 
Zealand : — Held : entitled to a decree 
nm. — Woimi v. Worth [1933 1 N. Z. 
L. R. 1109.-~N.Z. 

b viii. .] — ’Sect. 43 of the 

Matrimonial CVuisoh Act, 1929, T>ro- 
vides that for the puri)ose8 of this Act 
a dcHcrtcd wife who was domiciled in 
the State at the time of dos(*rtion shall 
he deemed to have retained her 
AustraUan domicile, although sinct; the 
desertiQii her husband may have ac- 
quired another domicile.-- Ireland v. 
iKEf^^ND, fl935j S. A. S. R. 217.“ 
AUS. 

b ix. — — .1 — There is no authority 
for the proposition that the jurisdiction 
of the ct. to make an order for divorce 
or Judicial separation depends upon 
domicil at the time when the order is 
made. The relevant time is the time 
when the action is begun, — Russell v, 
Russell, [19351 S. A. S. R. 85.— AUS. 

878 i. — Indian mat” 

riage.\ — -Petition by the wife for dis- 
solution of marriage. The husband 
was a subject of the U.S.A. & domiciled 
in that country ; the marriage was 
celebrated & both parties resided in 
India until Jan, 1923^, when the hus- 
band left for America where he 
remained. Adultery & cruelty were 
committed within the jurisdiction of 
the ot. sufBoient to entitle petitioner 
to a decree ni»i : — Held : the ot. had 


jurisdiction to pass the decree. — 
Miller v. Miller (1924), I. L. R. 52 
Calc. 566.— IND. 

879 iv. .1— The 

domicil ot the married pair at the time 
when the question of divorce arises 
is the test of Jurisdiction to dissoU^e 
their marriage, & the ot, of the bond 
fide existing dornicil has Jarlsdiction 
over persons originally domieiJed In 
another country to undo a marrtage 
solemnised in that other country ; 
& such a divorce will be recognised by 
the cts, of Ontario, even If granted for 
a caufie which would not be sufDclent 
to obtain a divorce in Ontario. — 
Cromarty v , Cromarty (1917), 38 
O. L. H. 4SJ ; 33 D. L. R. 151.— CAN. 

879 V. .1— A Maho- 

medan domiciled in India who marries 
in Scotland, with Scottish ceremonies, 
a Christian Scotch woman domiciled 
in Scotland can. If the woman becomes 
a Muslim, divorce her in India by 
pix)iiounclng a talak , — ItHA^rBA'ITA v. 
Khamratta (1934), I. L. R. 59 Bom. 
278.— IND. 

-.] — Myanduk 
V. Myanduk, [19313 l W. W. R. 755 ; 
2 D. L. R. 673.— CAN. 

890 iv. .1 — An action by a 

husband, who hod been married in 
Ontario, in a foreign St.at© for a divorce 
resulted in favour of the wife, & Judg- 
ment dissolving the marriage w'as 
granted to her, & by it she was awarded 
alimony. Subsequently the wife 
sought by action to recover the amount 
of alimony, & the husband contended 
that as he had never acquired the 
necessary domicil to give the foreign 
ct. Juriadiotlon to grant the divorce 
the Judgment was invalid : — Held : 
as he had Invoked & submitted to the 
Juiisdlction of the foi’eign ct., ho had 
precluded himself from setting up 
want of Jurisdiction. — Swaizie v. 
SWAIZIB (1899), 51 O. R. 324.— CAN. 

890 V. In order to 

fonnd Jurisdiction to entertain a suit 
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for divorce it must be shown that the 
husband was domiciled in ?outh 
Australia at the commencement of the 
proceedings. Unconditional submis- 
sion to the Jurisdiction by the husband 
Is insufficient. — Slater v . Slater, 
[19281 S. A. S. R. 161.— AUS. 

sa. Under Deserted Wwes Main- 
tenance Act, 1924.] — Under 

Deserted Wives’ Maintenance Act, 
R.S.B.C., 1924, the nmgistrate has 
jurisdiction when a wife has been 
deserted within the Province, but the 
hufiband Is domiciled outside the 
Province. — Gagen r. Gagkn, [1934] 4 
D. L. R. 409 ; 3 W. W. R. 84 ; 48 
B. C. R. 481.— CAN. 


PART X. SECT. 1, SUB-SECT. 2.— 
A. (b). 


f i. .1 — The words in 

Marriage Act, 1928, s. 75, “ No person 
shall be entitled to petition under this 
section who hoe resorted to Victoria 
for that purpose only,” do not prt'rlude 
a pereon from petitioning unless lie 
has resorted to Victoria for the purpose 
of qualifying himself to pmsent a 
petition, in the absence of collusive 
arrangement, do not debar a wife wlio 
resides abroad from ntdltjnning when 
her husband is domiciled in Virtorio.--- 
Bkx^ r. Bell, [19311 V. L. R. 373; 
Argus L. R. 304 .— AUS. 


f ii, lie urithin ierriiorial 

mils of proHnee.] — The doinleiJ 
eocusory to confer JurlsdictJon to 
Issolvo a marriage must oe within 
to territortaf limits of tlin PJoyluOT 
'hose ots. are aPP®?*®'?. , *? ' 
Gtu V. MaBRIAGOI. 119.^3] 3 W, W. R. 


899 iii — ’ — — Where a 

[fp has’ obtained a decree of Judlcl il 
paration. she is entitled to acquire a 
>Wcil Independently of her husband. 


N. Z. L. R. 273.— N.Z. 



Cues S99aH-41iB. te Emheb Dioest Sotpuement. 


4omioll% of »ects« 2b & 26 

of tbo urbcr^e Act 0i>oo tbo teg«l 
of the ffipmmBB amr 4 decree for judicial 
eeparatlou is Sidthiii the precise 

terms of those sects.—Ar*'04 »»ob Albbrta v. 
Cook, [1926] A. a 4U f M U X P. a 102 
134 U T. 717 ; 42 % JL, B. 317, P, 0. 

JnnntafionM Salve»©ii <op von hor&ntn e. Anstrlan 


^^rty^drai]|ist^or, (1927) O. §41 


, it*.* V. v«* i Herd. i?. Herd, 

1516. Refdi H. V, H., (19283 P. 206. 


829b. — Subsequent change of domicil 

by husband.] — H. r, fi.. No. 894a, ante. 

903a« J — (1) The burden of 

proving a change of the domicil of origin 
is stronglv on those alleging it. 

(2) In this case resp. had not been proved 
to have acquired at the material time an 
American aomicU, so the American ct., 
which had granted him a decree of divorce, 
had no jurisdiction. 

(3) Even if the American ct. had juris- 
diction petitioner would have not have been 
bound by proceedings, of which she had 
no notice or knowledge. 

(4 ) Sewble : even if resp. has now acquired 
an American domicil, petitioner can still 
as a deserted wife obtein relief from the 
English cts. — Rudd v. Rudd, [1924] P. 72 ; 
93 L. J. P. 46; 130 L. T. 675 ; 40 T. L. R. 
197. 

; — As to (3) Befd. Hughes v. Hughes (1932), 
48 T. L. R. 328. 


903b. — Subsequent change of domicil 

by husband.] — H. v. H., No. 894a, ante. 

906. Add, Annotation : — Consd. A.-G. for Alberta 
V. Cook, [1926] A. 0. 444. 

906. Add, Annotation : — Consd. A.-G. for Alberta 
V, Cook. [1920] A, 0. 444. 

916, Add. Annotation : — Reid. Graham v, Graham, 
[1923] P, 31. 

917. Add. Annotations : — Consd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444; H. v. H., [1928] 
P. 206. Reid. Graham v. Graham, [1923] P. 


31 5 Raebum Baebnm (1928)| 
672. 


918. Add. AnnaiaMons 
[1924] P. 46. 
[1928] P. 31 4 


;-^Dlstd. Euata^ v* Eustace, 
R^d* Graham f». " 

Mitford V, 


P. 130. 


„ .]— It is established by the edsea 

of Armyktge v. Armyiaget No. 917, mde, 
dc Anghinelli v. Anghinellif No. “lo» tjw/c, 
that, according to the practice of the 
ecclesiastical cts., a suit for judicial separa- 
tion, which is now substituted for the divorce 
a mened ei ihoro, can be entertained dn a case 
where both parties are resident but not 
domiciled within the jurisdiction. ^ But the 
ct. no jurisdiction to maintain a suit 
against a reap, who at the time of his citation 
or of the institution of the suit is resident 
out of the jurisdiction. Statute of Citations, 
1531 (c- 9), s. 2, which forbade the ecclesi- 
astical cts. to cite any person out of the 
diocese where he was inhabiting or dweUing, 
must be taken to have limited the juris- 
diction & not only the power of service of the 
ecclesiastical cts. ; &; Matrimonial Causes 

Act, 1857 (c. 85), which permits service within 
or wdthout His Majesty’s Dominions, cannot 
extend the jurisdiction. — Graham v. Graham, 
[1923] P. 31 ; 92 L. J. P. 20 ; 128 L. T. 639 ; 
39 T. L. R. 139 ; 67 Sol. Jo. 316. 


Annoiatinns : — Dijltd. Euatacc w. Eustace, (19241 P- 45. 
Refd. Raeburn V. Raeburn (1928). 138 L. T, C72 ; Johnstone 
V. Johnstone (1929] P. 1C5. 


91 gh. .] — Where the parties are not 

domiciled in England, in a suit for judicial 
separation the question must be, in order 
to rive jurisdiction in such a suit, whether, 
at the time when the petition indorsed with 
the citation was issued out for service, resp. 
was resident within the jurisdiction. — Rae- 
burn V. Raeburn (1928), 138 L. T. 672 ; 44 
T. L. R. 384. 


918c. Respondent domiciled In England.] — 

There is jurisdiction in the Probate, Divorce 


908 Iva. .] — The law 

Of domicil governing divorce is that the 
domloR of the husband is the domicil 
of the wife ; but ciroumstanoes may 
arise, as a result of that rule, which will 
justify the intervention of the cts. so 
as to give a deserted wife relief from 
her marriage tie. — P ayn i>. Patn, 
(19241 3 D. L, R. 1006; 3 W. W. R. 
lll.-~0AN. 


903 iv b. .3— Although 

a married woman has been deserted by 
her husband & he is moving about from 

f )lacie to place, she cannot acquire an 
ndependent domiotl ; therefore, 
an action for divorce, brought by her 
(n a province in which she is residing 
& was residing when he deserted her 
but which is not his domicil at the 
time of the action must be dismissed. — 
Nolson e. NnzAON & Andrews (Saak.), 
(19281 4 D. li. R. 910 : (19281 3 

W. W, R. 291 : iffd,. (19803 1 W. W. R. 
189 ; 3 D. L. R. 622 ; 24 S. L. R. 260. 
—CAN. 


903 vi. — .H-Pltf. hus- 

band, when domiciled In N., married 
deft. Id that State. She deserted him 
whUe in that State In 1907. In 1917 
he came to Q. ft eoqnired a doxnioil 
there. Deft, oontinnea to reside in N. 
In 1927 he bronfirht this action for dis- 
solution of the marriage on the gpronnd 
of desertion oontlnnonsly without cause 
for five years t the ct. had 

jurisdiotion to entertain the action.-^ 
Roche w. Hochb, (19283 Bt. R. Qd. 11. 


903 vU. — .3— The facts 

that a wife has been deserted by her 
husband & be has acquired another 
domioile while she has continued to 
reside in the domicile which was his 
at the time of the desertion, do not 
afford an exception to the rule that It 
Is only the ot. of his domioile at the 
time the action is begun which has 
jurisdiction to grant her a decree of 
divorce. — Harris e, Harris & Harris, 
(19301 1 W. W. R. 173 ; 4 D. L. R. 
736 ; 24 S. L. R. 234; oAfo-. (1929] 
2 D. L. R. 646.~CAN. 


Bt. In Ireland — Power to elect to he 
domiciled either in Northern Ireland 
or in Irish Free State .] — Eoan v, 
Egan, [1928] N. I. 169.— IR. 


PART X. SECT. 1, SUB-SBCT. 2.— B. 

8V. Co-respondent not domicUed in 
country where divorce souQht---‘Li(d>ility 
to damages <2- costs .] — In Manitoba 
where an action for divoroe Is based on 
adultery committed outalds the pro- 
vince, ft the co-resp. Is neither a 
resident of nor domtoiied In Manitoba 
ft has no assets therein, the ot. has no 
jurisdiotion to decree either costs or 
damages against the oo-resp. where he 
has not submitted himself to its Juris- 
dlotlon. — Ruta V. Ruta ft Samuliak 
:1929] 4 D. U R. 1058; 1 

744*-M)AH, 
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PART X. SECT. 1, SUB-SBCT. 8. 

917 V. ^ Indian Pivorce Act.] 

— ^Undor the Indian Divorce Act, 
SR. 2, 3, on a petition by a wife for a 
decree of Judicial separation from her 
husband, the Bombay High Ot. has 
jurisdiction to grant the relief asked 
for, if petitioner, when she last resided 
in India, stayed with her husband In 
any place within the Jurisdiction of the 
ct.~^E Souza v, De Souza (1935), 
I. L. R. 59 Bom. 570.— IND. 


Ul, — Where a wife brings 

an action of separation ft aliment 
against her husband on the ground of 
a matrimonial ollonoe committed by 
the husband while domiciled in Scot- 
land, the ot. in Scotland has jurisdiotion 
to entertain the aotton. although prior 
to the bringing of the action the 
husband has taken up hJs permanent 
resideuoe & acquired a domicil in a 
foreign country. — Ramsay v. Ramsay, 
[1926] S. 0. 216.— SOOT. 


$t. Separation for cruelty — Cruelty 
toUhin furisdicHon.y^ln a suit lor 
Judicial separation on the ground of 
cruelty, the ot. will not necessarily 
demand proof of matrimonial domloil 
within its iurisdiotion. but at least 
there must be acts of cruelty committed 
or apprehended within Its jurisdiction# 
from which it is the function of the 
ot. to protect the auppUant.— Smith v. 
Smith, [19843 N. L. K 67.-HS. AF. 

9X. Protest to jurisdiotion — Pro* 
Cfdto-e.h-MiMR v. Mmmt (Mon.), 
(19291 8 W. W. R. 167 .— oak. 



& to deoi?ee judicifld oeparatiou 

at ish^ «mt of the wife where the husband is 
domidue^ In Bogland, although at the date of 
the institution of the suit he is not resident 
in this country. — Eustaok v, Bttstacb. [1^241 
P. 46; 93 li. J. P, 28; 130 L. T. 79: 39 
T. U R. 687 ; 67 8ol. Jo. 807, 0. A. 

994« Add, Annofofions As to (1) Expld. Inver- 
clyde V, Inverclyde, [1931] P. 29. Held. 
Salvesen (or von Lorang) v, Austrian Property 
Administrator, [1927] A. 0. 641. Aa to (2) 
Consd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. 0. 641. 

926. Add, Annotation : — Consd. Inverclyde v. 
Inverclyde, [1931] P. 29. 


926. Add, Annotations : — N.F. Graham r. Graham, 
[1923] P. 31, Consd. Inverclyde v, Inver- 
clyde, [1931] P. 29. FoUd. White (otherwise 
Bennett) v. White. 11937] P. 111. Refd. Mit- 
ford V. Mitford [1923] P. 130. 


926a. Parties domiciled in country where decree 
sought — Validity of marriage In dispute.] — 

(1) Where the validity of a marriage is in 
dispute the ct. of the domicil of the parties 
has jurisdiction, whether it is an exclusive 
jurisdiction or not, to pronounce a decree 
of nullity of marriage. 

(2) A decree of nullity of marriage pro- 
nounced by a ct. of competent jurisdiction, 
whatever be the ground of the decree, is a 
judgment determining status & is equivalent 
to a judgment in rem, 

(3) Where the parties are domiciled in a 
foreign country a decree of nullity of marriage 
pronounced by a competent ct, of that 


Yol. Xl.-'Oonfliet of Laws. Cases 
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country will, in the absence of fcatuj ©f 
collusion, be recognised as binding dfc 
elusive by the cts. of En^and A Scotiax^. 
unless it offends against British notions m 
substantial justice. — SAnvBSBK (on TOW 
Lorang) v. Austrian Property Adnonis- 
TRATOB, [1927] A, O. 641 ; 96 L. J. P. 0. 
106 ; 137 L. T. 671 ; 43 T. L. R. 609, H. L. 

AnnoioHow to (1) FoUd. Inverclyde v. Inverclyde, 

[1931] P. 29. Distd. White (otherwise Bennett) v. Wnite, 
[1937] P. in. Aa to (3) Reid. 11. v. H. (No. 2) (1928), 97 
116; Nachlmson v. Naohlmson, [1930] F. 917,0. A. 


926b. Jurisdiction dependent on domicil.] — A 

decree annulling a marriage on the ground 
of impotence is a judgment in rem alteirng the 
status of the pariies, & can be pronounced 
only by the ct. of their domidl. A decree 
a nn u lling a marriage on this gro\md deals 
with a marriage which till the date of the 
decree was voidable only & not void. In 
substance it is a decree for the dissolution 
of that marriage, & is thus distinguished 
from decrees annulling marriages for illegality 
or informality. — Inverclyde (otherwise 
Tripp) v. Inverclyde, [1931] P. 29 ; 100 
L. J. P. 16 ; 144 L. T. 212 ; 95 J. P. 73 ; 47 
T. L. R. 140 ; 74 Sol. Jo. 868 ; 29 L. G. R. 353. 

Amwtothon : — Consd. White (otherwiHc Bennett) v. White, 

[19:j7j p. in. 


926c. Marriage not celebrated in country where 
decree sought— Marriage in country where 
former decree of dissolution invalid.] — ^P aul 
V. Paul (1936), 80 Sol. Jo. 565. 


926d. Proceedings where wife petitioner 

resident & domiciled — Bigamous marriage.] — 

On a petition by a woman for nullity of a 


PART X. SECT, 1, SUB-SECT. 4. 

921 ii. The High Ct. of 

Bombay haa jnrisdiotion to entertain 
a petition for restitution of conjugal 
rights by a Christian wife of a Parsi 
husband if the wife was at the date of 
the petition residing in Bombay, — 
Dalal V, Dalal (1930), I. L. K. 54 
Bom. 877.— IND. 

921 iii. Or domiciL ] — ^Tho ct. 

has jurisdiction to entertain a suit for 
restitution of conjugal rights whoi*c^ the 
parties* were doniicdled or were both 
both bond fide, nisidoiit in New South 
Wales at the, time of the institution of 
the suit. — Bo ARUM AN V. BOARDMAN 
(1936), 36 S. U. N. S. W. 174 ; 53 

N. S. W. W. N. 182.— A US. 

1 i. .] — On petition by a wife for 

restitution of oonjugal rights : — Held : 
reap, had an Irish domicil, A; the ot. 
had jurisdiction to give relief, it being 
Immaterial whether reap, was or was 
not an American oltiaen. — Bell v, 
Bell, [1922] 2 I. R. 152.— IR. 

m i. .] — ^PoUtionor was married 

in New 55e.aland to reap. The evi- 
dence established that reaps.* domicile 
of origin was New Zealand, & negatived 
any inference that he had acquired a 
fresh domicile. In 1923, resp. went to 
the Federated Malay States as an 
employee of the English Civil Sorvloe, 
residing there with petitioner from 
1923 to 1934, when she i*etumed to 
New Zealand, where he wished her to 
remain with the child of the marriage. 
Reap, remained in the Malay States. 
Petitioner applied for a decree for 
restitution of oonjugal rights : — Held : 
granting the decree. In the olroum- 
stances, the ct. should exercise the 
disoretion conferred by sect. 8 of the 
Divorce & Matrimonial Causes Act, 
1928, In favour of petitioner.^ — Best 
[1936] N. Z.L. R. 693.— N. Z. 


PART X. SECT. 1, SUB-SECT. 6. 

n i, application in 

a nullity of maniage suit to deter- 
mine the question of the jurisdiction 
of the Ct. of K. B. of S. to entertain 
the action. The marriage was cele- 
brated in S. ; the husband, pltf., was 
domiciled Sc resident in A. at the time 
of the commencement of the action, 
& the wife was residing In M . : — Held : 
the Ct. of K. B. ot 8. nad jurisdiction 
to make a decree of the nullity of a 
marriage entered Into in B. — G. v, G., 
[1928] 1 W. W. R. 651 ; 22 Saak. L. R. 
376.— CAN. 

n ii. J — Hinds v. Mc- 

Donald, [19321 1 D. L. R, 96.— CAN, 

n iii. ^.J — ^Whore iMjtitioner, 

who had married as her first husband 
a man w’ho was domiciled in England, 
sought an annulment of her second 
marriage which was solemnistul in 
lr»dia & petitioner was resident in 
India : — Held : the eta. in India had 
jurlsdietion to deal with the matter — 
Tayta>k 1?. Wknkenbaoh 1. L. R., 
[1937] 1 Cal. 417.— IND. 

n Iv. .] — The Ct. of King’s 

Bench of Saskatchewan has juris- 
diction to entertain an action for the 
annulment of a marriage celebrated in 
Saskatchewan whether or not the 
hnsband was domiciled In Saskat- 
chewan at the time of the isane of the 
writ. — Reid (otherwise Francis) v. 
Francis (Saak.). (19291 4 D. L. R. 311 ; 
8 W. W. R loi— CAN. 

o i. Heapondeni residina in 

counirp where decree sought — Petuiemer 
not residing in country where decree 
80 ughi .\ — While residence only Is suffi- 
cient to found Jurisdiction In nullity 
actions, as distinguished from divorce 
actions, such residence must be bond 
fide. Where a petition setting up 
grounds for a declaration of nullity 
was erroneously dismissed, the ot. 
declined to reinstate the petition, as 
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petitioner was merely a casual visitor 
although his wife was a resident, in 
British Columbia. — P urdy v. Purdy, 
[1919] 2 W. W. R. 651.— CAN. 

o ii. .1 — Vamvakidis V. 

Kjbkofp, [1929] 4 D. L. R. 1060.— CAN. 

o iii. Neceasity for domicile or 

residence of parties .] — In the case of a 
marriage void ab initio, the ot. has no 
jurisdiction to entertain a suit for a 
declaration of nullity of marriage 
unless the marriage In question woe 
celebrated in this State, or both parties 
to the Ceremony of marriage either were 
domiciled or reeideut in the State at 
the time of the institution of the suit. — 
Smart v. Maxwell <1929), 47 N. S. W. 
W. N. 100.— AUS. 


p 1. .] — The ot. cannot entertain 

a suit for a declaration of the nullity 
of a marriage where reap, is neither 
domlolled nor resident within the 
province Sc the marriage was not cele- 
brated therein. Where such a suit is 
brought by the man its dismissal on 
the ground that resp. has not Ids 
domicile is, necessarily, a recognhion 
by the ot. that the alleged marriage is 
null. — Hutchings v. HtncHJNna (ot 
Browning), [1930] 2 w. w. K. 565 
4 D. L. R. 673 ; 39 Man. L. U. 66. - CAN 


or. of 

[omicilo has exchisivo ju tiuo 

uits for nullity upon the ground 

[npotonoe.— v. ^ 

19341 4 T>. L. R, !)(> ; O. K. 588.— CAN. 

P V. W.. 119351 J 

y; W, B. 293 J 42 Man. J>. K. 578, — CAN. 

si hasid on mnilidifu 

'^n'itrn dtrorrr dveni’- ^crt AHiiu lor 
roof of Ian- 1 An lor, nullity 

„srHl ot. nu allrguttan ol previous 
tt) tlie invalidity of 
in 

h,-,oji( e'of proof of tl.e Jaw of the place 
r tho proviouH divorce procjecdin^, — 
EPai V. Leigh, [1937] 1 D. L, i073; 

. R. 239.— CAN. 
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PART X. SECT. 2, SUB-SECT. 1.— A. 

q i, .] — POTRATZ V, POTRATZ 

(Bask.). [19261 1 D. L. K. 147.—CAN. 

q ii. .] — A divorce obtained by 

a wife In a foreign State, when her hus- 
band was domi^led in Saskatchewan, 
not recognised as valid. — B uri^ikl v. 
BC7B?JFfKi, [1926J 2 D. L. R. 129 ; 
[1926] 1 W. W. R. 657 ; 20 Saak, L. R. 
407.--CAN. 

Q iii. .] — Sheaser V. Sheaser, 

[19261 3 D. L. R. 196 ; [19261 2 
W. W. R. 389 : 22 Alta. L. R, 281 ; 
varying, [192G1 2 R. L. H, 906 ; [1926] 
2 W. W. K. 129,~-CAN. 

q iv. .1 — Brown v. MoInnebs, 

[19271 2 D. L. R. 656 ; [1927] 1 
W. W. R. 597 ; 38 B. C. R. 324.— CAN. 

q V. .] — McNutt v. Creb (1928), 

Q. R. 66 S. C. 332 ; 34 R. de J. 370.— 
CAN. 

q Vi. .}— A decree of divorce 

obtained in a foreign country is not 
recognised as valid in Canada if at the 
time of the decree the husband was 
domiciled in Canada, even though be 
had then resided In said foreign 
country long enoitgh to give the eta. 
thereof jurisdiction under the law of 
that country to grant the decree. 
Where subsequently to such a divorce 
one of the parties thereto goes through 
a form of marriage while the other 
party is still livmg & the original 
marriage still sabsisting under the law 
of their domicil, said purported 
marriage will be declared null Sc void. — 
MacDonald t?. Nash (Man.), [1929] 4 
D. L. R. 1051 ; 2 W. W. R. 84.— CAN. 

q vil .] — ^Petitioner & resp., 

both born In British Columbia, were 
married in Vancouver In 1917. In the 
fail of 1923 rosp. went to Portland, 
Oregon, Sc after remaining there a few 
weeks went to Los Angeles, Ckdlfomia, 


where he remained until Jan. 1925. 
Late in 1924 he commenced divorce 
proceedings In Portland & a decree of 
divorce was granted him In Apr. 1925. 
He then returned to Vancouver Sc in 
Apr. 1926, he, with another woman, 
went to Bellingham In Washington, 
w’here they went through a form of 
marriage before a magistrate & 
returned to Vancouver. Petitioner 
filed her petition herein in May, 1929. 
The law of the State of Oregon requires 
that pltf . In a divorce action must have 
been a resident Sc Inhabitant of the 
State of Oregon one year next prior 
to the commencement of the suit Sc 
the Supreme Ct. of the State has 
defined domicil, residence Sc Inhabltanoe 
as synonymous In relation to divorce 
proceedings : — Held : on the evidence, 
resp. did not renounce his British 
Cofumbia domloil, he was not in the 
ordinary meaning of the words a 
** resident '* or “ inhabitant *’ of the 
State of Oregon & did not acquire 
a domicil there. Domicil being the 
governing factor, there was no juris- 
diction in the eta. of the State of 
Oregon to erant a decree of divorce, Sc 
petitioner herein should be granted a 
decree absolute. — Biqoab v. Bigkjar, 
[1930] 2 D. L. R. 940 ; 42 B. C. R. 
329.— CAN, 

q vili. — — .] — The cts. In Canada 
will recognise the binding effect of a 
decree of divorce obtained In a foreign 
country against a husband domiciled 
outside Canada although he was not 
domiciled in the country of the ct. 
which granted the decree, If the cts. 
of the country of his domicile would 
reooraise the validity of the decree. 
In the present case the husband was 
domiciled in the English legal sense In 
Oregon when the wife obtained a decree 
of olvoroe in California on the ground 
of wilful desertion ; — Held : after 
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receiving expert evidence of tbo law of 
Oregon & of the effo<;t of “ the full 
faith Sc credit clause of the U.S. 
Constitution, that under the law of 
Oregon the wife could not claim a 
separate residence from that of her 
husband so as to transfer jiirisdictloD 
over a divorce action between them to 
another state than that of his domicil© 
unless be had given her cause by wUful 
desertion • Sc, since the question 
whether the wife had acquired the right 
on said ground to establish a separate 
domicile or residence In California was 
on© going to the root of the juris- 
diction of the California Ct., said “ full 
faith & credit clause would not 
compel the Oi’egon Ct. to recoguise 
the California decree without Inqulriug 
w'hether she had acquired said right. — 
WYLLIE V. Maktin, [1931] 3 W. W. R. 
465 ; 44 B. C. R. 486.~-CAN. 

927 V. — .1— As the 

domicil of a wife is the husband’s 
domicil Sc foreign proceedings cannot 
affect the legal status of a marriage 
In Canada, where the grounds support- 
ing a foreign decree would not support 
a decree under Canadian law; — Held: a 
wife’s divorce & re -marriage in Min- 
nesota constituted legal adultery, & 
furnisbed ground for the husband’s 
claim for dissolution of the Canadian 
marriage. — Campbell v. Campbell, 
[19211 2 W. W. R, 849,— CAN 

927 vi. .) — Where a 

husband had left Manitoba for tbe 
urr>oso of obtaining a divorce which 
e ooxild not have obtained there, Sc 
had obtained a divorce abroad & 
married again : — Held : the wife’s 
prayer for divorce shotild be granted. — 
Yates v. Yates, [19241 4 D. L. H. 
836 ; 3 W. W. R. 678.— CAN, 

936 ii, .] — Cromarty 

V, OboaiaRtt, No. 879 iv., ante, — CAN. 



944fiNi * — <■■«>}"— The husband* of British nationality 
Sc doi^cU* married a woman of German 
nationality & domicil in Berlin in atccordance 
with German law on Jan, 6, 1914. On 
Oct. 23, 1914, a German ct. annulled the 
marriage under a provision of the German 
Civil Code, & this decree of nullity was 
upheld on appeal. On Mar. 4, 1920, the 
woman, ^ resp, in the present suit, con- 
tracted in Germany a second marriage, in 
respect of which the first husband, the present 
petitioner, claimed relief : — Held : the Ger- 
man decision was a conclusive adjudication 
between the parties, & no marriage was at the 
commencement of the suit or now sub- 
sisting. — Mitpord V. Mitpord & Von Kuhl- 
MANN, fl923] P. 130 ; 92 L. J. P. 90 ; 129 
L. T. 163 ; 39 T. I.. R. 350. 

Annotation: — Consd. Inrerolydo t?. Inverclyde. [19311 P, 29. 

— SALVE8BN (OR VON LoRANG) V. 

Austrian Property Administrator, No. 
926a, ante. 

946a. No cohabitation.] — An English- 

man married an Englishwoman in England, 
but there was no cohabitation, & the wife 
went almost immediately to Canada Sc the 
United States, and on her application a 
ct. in Michigan, U.S.A., granted her a decree 
of nullity of marriage on the groimd that it 
was a marriage in form of law but not in legal 
effect. The husband had agreed to the 
decree being made. Thinking herself free, 
the wife went through a form of marriage 
with another man & lived with him as his 
wife. The first husband, who was domiciled 
in England, now petitioned for the dissolution 
of his marriage, citing the second man as co- 
respondent. The suit was undefended, but 
was referred by the Assize Comr. to the 
King’s Proctor on the question of connivance ; 
— Held: the American decree was invalid. — 
Clayton v, Clayton & Sharman, [1932] P. 
46 ; 101 L. J. P. 23 ; 146 L. T. 327 ; 48 
T. L. R. 191 ; 76 Sol. Jo. 96, 

Annotation: — Refd. Hughes r. Hughes (1932), 147 L. T. 20. 

946b. Foreign court without Jurisdiction to grant 
decree of nullity.] — The disability of a foreigner 
to marry in England otherwise than in accord- 
ance with the law of his country as regards 
matters of form is a disability of which he can 
divest himself at will & therefore constitutes 
no objection to the validity of a marriage con- 
tracted by him in England in English form. 
A decree of a foreign ct. invalidating such a 
marriage is recognisable in England only if 
the foreign ct. has jurisdiction over the 
marriage & even then is open to examination. 
Want of jurisdiction cannot be cured by 
mere consent of the parties, A decree of a 
foreign ct. purporting to annul an English 
marriage under these circumstances is not 
severable, & if it is incompetent to annul the 
marriage, neither is it competent to award 
maintenance or a lump sum in lieu of main- 
, tenanoe. 


VoL XI. — Conflict of Laws. Cases ^MBa. 

The husband, a domiciled Cypriot, mamed 
a Frenchwoman in England in English farm. 
Afterwards he repudiated the marriage on 
the ground that it was not in form in accord- 
ance with the law of his domicil. Later, on 
proceedings by the wife in a Cypriot ct., the 
marriage was declared null on the same 
ground by consent of the parties, & it was 
further declared that the husband should 
pay the wife a lump sum in satisfaction of all 
claims, including maintenance. The Cypriot 
ct. by tlie terms of its constitution had no 
jurisdiction to annul a marriage. Still later, 
the wife, finding the husband in England, 
took out a summons against him for neglect 
to maintain her under the Summary Juris- 
diction (Separation &, Maintenance) Acts, 
1896 to 1926. The summary jurisdiction 
ct., upholding the marriage, ordered the 
husband to pay maintenance : — Held : the 
marriage was good & the agi^eement to 
set it aside illeg^, that the decree of the ct. 
in Cyprus was pronounced without juris- 
diction in compromising maintenance as 
well as in annulling the marriage, & that the 
order of the ct. of summary jurisdiction must 
stand, the measure of maintenance within 
the limits of the Summary Jurisdiction Act 
being the means of the parties at the time of 
the proceedings. — Papadopoulos v. Pap ado- 
POULOS, [1930] P. 55 ; 99 L, J. P. 1 ; 142 
L. T. 237 ; 94 J. P. 39 ; 28 L. G. R. 73. 

Annotation : — Apld. Marcovltoh v. Maroovltch (1934), 161 
L, T. 139. 

I 947. Add, Citaiion : — nom, Sugden v, 

2 01. & Fin. 667, n. 

Add, Annotation : — Consd. Salresen (or von 
liorang) v, Austrian Propertv Administrator. 
[1927] A. C. 041. 

949a. In 1935 a maintenance order was 

made in a ct. of summary jurisdiction in 
England against M., a German subject. In 
1936 a decree of divorce was pronounced 
between M. Sc his wife in Germany. Both 
parties had submitted to the jurisdiction of 
the ct, &; the decree was pronounced on 
grounds that by insulting behaviour & 
incompatibility of temper the wife had failed 
to fulfil her man'iage obligations. M. then 
applied for a revocation of the maintenance 
order. The justices refused the application 
for the following reasons : (i) they considered 
that the fact that the marriage had been 
dissolved in Germany on grounds which 
would not be recognised in England was not a 
sufficient reason for them to discharge the 
order, & (ii) the wife’s financial position had 
not changed & was such that she required the 
maintenance payable under the ordei* for 
her support, & the justices therefore exer(;is(>d 
their discretion in her favom*. The ]insi>an<i 
appealed: — Held: (1) the do(‘Tee of the 
German ct. was valid <fe binding tiirougjiout 
the world & the justices were not concerned 
with the question whether th(‘ grounds ot 
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947 til. .] — chomartt V, Obo- 

MARTY, No, 879 Iv., ante, — CAN. 


Decree for alimony,] 
(B. C.). 


u i 

Bubpbb V, Burpke , 

D. L. H. 18 ; 2 W. W. R. l28.— CAJJ 


uil. 


Marriaae of minor unthout 


consent .) — Petitioijer was deemed to be' 
domicil^ In New i^aland by virtue of 
Divorce 8c Matrimonial Causes Amend- 
ment Act, 1930. Rosp^ was an Ameri- 
can sailor domiciled in California. All 
matters wore proved to entitle peti- 
tioner to a divorce if her marriage >vith 
reap, was subsistingr, but 
latner, ac j i n ef on his behalf, obtained 
a decree of nullity of marrJaife in 
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California on the ground that at the 
time of the marriiige reap, was a minor 
& did not obtain ti«e consent squired 
bv the law of that State : — Nrid ; tJ o 
niarrioge was, in the contomplation )f 
the law of this country, still subsid- 
ing, & that a decree nisf for Its dis- 
solution should be granted. — Carter 
. Carter, [19321 N. Z. L. R. 1104.-- 
N.Z. 
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divorce were recognised in England ; (2) in 
the case of a foreign divorce where the parties 
could not make any application to the Divorce 
Ct. in England the continuance of the award 
of maintmance is not a judicial exercise of 
the magistrates’ discretion. 

Observations on procedure on proof of a 
decree of dissolution of marriage by a foreign 
ct. — ^Mbzgkr V, Mezobb, L1^^37] P. 19 ; [1936] 
3 All E. B. 130; 106 U J. P, 1; 156 
L. T. 491 ; 100 J. P. 476 ; 63 T. L. R. 18 ; 
80 Sol. Jo. 916 ; 34 L. G. R. 608 ; 30 Cox 
C. C. 467. 

951a, .]— A husband & wife were married in 

1916. In 1922 they went to America, where 
they settled, the husband getting employ- 
ment. In 1925 the husband deserted his 
wife & in 1926 at the husband’s request the 
wnfe visited certain lawyers in America, 
where she saw the husband. Ho said he had 
decided to take divorce proceedings against 
her & that he would pay her a certain weekly 
sum Sc give her the custody of the cliild of 
the marriage. The wife agreed to this, & a 
divorce petition was duly filed by the hus- 
band alleging cruelty by the wife. Sc alleging 
that he “ resides in & is an inhabitant of the 
State of Michigan.” No answer was put in 
by the wife, she did not take the point that 
the husband was nut domiciled in that State, 
Sc she did not defend the case. A decree was 
duly made. The wife returned to England <fe, 
in order to test the validity of the Anierican 
divorce, she brought a petition for divorce 
in England alleging adultery by the husband 
with the woman whom he had married since 
the American divorce: — Held: (1) it was 
clear from the evidence that the husband was 
domiciled in the State of Michigan when he 
filed his petition for divorce, Sc the decree 
granted in that State was a valid one. The 
wife, being a single woman, could not, there- 
fore, bring a petition for divorce in England ; 
(2) the American decree was not invalidated 
by the fact that the interview between the 
parties at the lawyei’s might in England be 
ctmsidered to amount to collusion. — OitowE 
V, (^BOWK, 11937] 2 All E. R. 723 ; 157 L. T. 
567 ; 81 Sol. Jo. 399. 


952. Add. AnnoiMffw : — Con&d. Jacobsoxi v. 
Erachon (1927), 44 T. L. R. 103; Salvesen 
(or von Lorang) v. Austrian Property Ad- 
ministrator, [19273 A. 0. 641. Retd. Mitford 
V. Mitford* [1923] P, 130 ; Rudd v. Rudd. 
[1924] P. 72 ; Papadopoulos v. Papadopoulos, 
U930] P. 56 ; Hughes v. Hughes (1932), 48 
x» L. R. 328* 

952a. Decree made by mistake — ^Authority to 
appear for petitioner withdrawn.}— In this 
undefended suit the wife petitioned for the 
dissolution of her marriage on the ^ound of 
her husband’s adultery in Egypt. Resp,, 
who was engaged in btisiness in Egypt, 
appeared under protest to the jurisdiction 
& said that he was domiciled in Egypt. An 
order was made for the trial of the issue prior 
to the hearing of the suit, but later reap, 
abandoned his plea to the jurisdiction. At 
the hearing the judge drew the attention of 
.counsel to the fact that petitioner had in 
1930 petitioned for divorce in Egypt, & had 
been granted in May, 1980, a decree nisi of 
divorce in H.M. Ct, at Alexandria ; that 
the husband had given evidence in that suit, 
though it was undefended, & had given 
evidence that he was domiciled in Egypt, 
The hearing was adjourned for the pro- 
duction of the ct. record from Alexandria, 
which was forthcoming at the resumed hear- 
ing : — Held : the proceedings in Egypt 

amounted to nothing at all, because petitioner 
had withdrawn all authority from anybody 
appear in the cte. of that country. The 
judge at Alexandria was not informed of that 
fact, Sc he proceeded with the suit on the 
footing that she was represented, whereas 
she was not. The domicile was really 
English. A decree nisi was pronounced. — 
Hughes v. Hughes (1932), 147 L. T. 20 : 48 
T. L. R. 328 ; 76 Sol. Jo. 344. 

964'a. Award of maintenance by foreign court — 
Court incompetent to annul marriage. y- 

Papadopoulos v, Papadopoulos, No. 946b, 
ante. 

956. Add* Annotation : — Refd. Nachimson v. 
Naohimson, [1930] P. 217. 
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962 L For 14 O. L. R. 234 ” read 
14 O. L.^ R. 434.*» 

962 U. .] — OwKN V. Robinson 

Owen). U925] N. Z. L. R, 


»w. Presumption in famoxir ofveUidity 
of proceedings.] — Fields c. Fields, 
tl926J 2 D. L. R. 266 ; 68 N. S. R. 66.— 

CAN. 


f X. Foreign court without jurisdiction 
— Doubt as to huttband*s domioU.'h-A 
deoree of divorce granted to a wife by 
a ot. of a foreign state wherein the 
husband was bom & had lived con- 
tmuousiy up to a time shortly More 
the date of the oominenoemeut of the 
divorce prooeedlngs should not be 
pronounced invalid by our ots., when 
coUatenUly attacked years aft^wards 
on the ground that at said date the 


that the new domicil had then been ac- 
quired byhlm. — G ilbert v. Standard 
Trust Co. (Alta.), (1928) 4 D. L. U. 
371 ; (1928) 3 W, W. R. HI.— CAN. 


sy. No domicil in country of 

court granting dccree-^Decree not recog • 
nised.] — Drake (otherwise Mao- 
laren) V. Maolaren (Alta.), (1929) 8 
D. L. R. 169 ; 2 W. W. K, 8T.— CAN. 


PART X. SECT. 2, SUB-SECT. 4. 

964 iv. — By deoree of 

the Michigan ct. the mother of Infants 
was granted a divorce from the father 
Sc awarded the custody of the infants, 
until they reached a certain age or 
until the further order of the ot. 
The infants were in the ousiody of the 
father in Ontario : — Mdd : the deoiw 
was not conclusive upon on application 
to an Ontario ct. for an order for 
custody, more especially as the judg- 
ment of the Michigan ot. was not final. 


—Re Gay. [19261 3 D. L. R. 349 ; 69 
O. L. R. 40.— CAN. 

964 V. .] — ^Where children 

were residing with their father in a 
provlnoe where he was engaged in 
business, Sc their welfare would be 
best served by leaving them in hla 
custody : — Reid : his application to be 
appointed their guaroian should be 
granted, notwithstanding the fact that 
their mother, in securing a divorce In 
an undefended action in a forelim ct., 
had also obtained as incidental mereto 
an order giving her their custody. — 
Re Snyder, Snyder v. Snyder, (1927) 
8 D. L. H. 151 ; (1927) 2 W. W. B. 
240 ; 38 B. O. R. 336.— CAN. 

964 Vi. On Orders for oZimony,)— 

A judgment of a foieim ct. awarding 
alimony to a husband is enforceable 
^ Ontario, although the Ontario ct. 
does not know or recognise any right 
to alimony In a husband against his 
5^o»r“BuRaHBLL v. Buborsll, (1926) 
2 D. L. R. 696; 68 0. L. R. 616.- CAN. 
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VoL XL—Conflict of Lam 00868 986-1089. 


Part XII. — Assignment of Property on Marriage. 


986. Add, Anwtahon: — Refd. Budd v. Budd, 
[1924] P. 72. 

969. Add* Annotations : — As to (2) Retd. Basque 
Intematioxiale de Oominerce de Petrograd 
V. Goukaseow, [1923] 2 K. B. 682. Generally^ 
Refd. Bepublica d© Guatenaala v. Nunez, 
[1927] 1 K. B. 069. 

1000. Add* Annotation : — Consd. A.-G. v. Belilios, 
[1928] IK.B. 798. 


1007. For existing citations read “ (1854), 18 
Beav. 128 ; 2 Eq. Bep. 693 ; 23 L. J. Oh. 
265 ; 23 L. T. O. S. 318 ; 18 Jur. 736 ; 62 
E. R, 61 ; affd, on other grounds (1866), 7 
Be O. M. & G. 78, L. 0.” 

1009. Add. Annotation: — Consd. Gojff v. Goff, 
[1934] P. 107. 

1010. Add. Annotation : — Consd. Goff v. Goff, 
[1934] P. 107. 


Part XIV. — Foreign Judgments 


See^ now, Foreign Judgments (Reciprocal 
Enforcement) Act, 1933 (c. 13). 

1033. For “ No. 383, ante ’* read the following : — 
The judgment of a foreign ct. [in this case 
the exors.’ Ct. of Dealing at St. Croix], con- 
sisting of persona interested in the property 
in dispute, will be disregarded in the cts. of 
this country. — Price v. Dbwhurst (1837), 
8 Sim. 279 ; Donnelly, 264 ; 6 L. J. Ch. 226 ; 


69 E. R. Ill ; affd. on other grounds (1838), 
4 My. & Cr. 76. 

1033a. Due constitution of court — Necessity for 
strict proof.] — R. v. Beech, Pollitt & 
Stbudwick (1928), 20 Cr. App. Rep. 175, 
C. O. A. 

1039. Add. Annotation : — A® /o (1) Consd. Dreyfus 
(C. L.) V. I. R. Comrs., Dreyfus (L. L.) v. 
I. R. Comrs. (1929), 14 Tax Cas. 660. 


PART XII. SECT. 2, SUB-SECT. 1.— F. 

n i. Marriage to domiciled 

Englishman — Effect of English divorce 
decree .] — A domiciled Eogliahinan Sc a 
domiciled Scotswoman entered into an 
ante ’nuptial marriage contract which 
contained this clause, It is hereby 
declared that these presents shall be 
interpreted & the rights of the parties 
regulated by the law of Scotland.'* 
The wife obtained decree of divorce 
in the English cts . ; — Held : the rights 
of parties under the contract arising 
on divorce fell to bo regulated in the 
some manner as if decree of divorce had 
been pronounced by the Scottish cts. — 
DRTTMMONT) V. BEIiL’iRVTNG, {1930] 
S. C. 704.— SCOT. 


PART XIII. SECT. 2. 


1016 i. As to property — Faiher en- 
by law of infant's domidl .] — An 
infant domiciled in Indore, India, was 
absolutely entitled to a fund In ot., 
& by the law of the Indore State her 
father as legal guardian both of her 
person & property was entitled to 
receive & give legral discharges for all 
moneys coming to her during minority. 
The father applied for payment out 
of the fund to him for the benefit of 
the tofewit : — Held : the father was 
not entitled as of right to the fund, but 
the ot. must be satlsflod by evidence 
that the fund was to be applied for the 
benefit of the infant Sc in what manner. 
— Dhabamal V. Holm Patrick: (Lord), 
[1935] I. R. 760.— IR. 


r I. -- — .1 — The only ot. with Juris- 
diction over the custody of an infant 
is the ot. Of the domloU of the infant.— 
Cody v. Cody, [19271 3 D. L. R. 349 ; 
[1027] 1 W. W. R 603 ; 21 Sask. L. R, 
891.— CAN. 


f U, Divorce proceedings com- 

menced in Alberta — H^oval of children 
by fcdhrr to another Province .) — Where 
the husband is domloUed in Alberta 
at the time an action for divoroe is 
begun, the Supreme Ot. of Alberta has 
Junsdlotion in such action to make an 
order awarding the custody of the 
ohll^n to the mother even though 
they have been removed by the father 
to a foreign State Sc are residing therein 


at the time of the application for the 
order. — Goforth v. Goforth (Alta.), 
[1929] 1 D. h. R. 68 ; [1928] 8 W. W. R. 
i83.— CAN. 

Compare No. 1117 L, post. 

s i. Decree by Serbian court — 

Whether Scottish court wiU enforce .] — 
Decree of divoroe Sc for the custody of 
the child of the marriage had been 
obtained lu the Serbian cts. by a 
Serbian, resident in Belgrade, against 
his wife, who was a Scotswoman. The 
child, a girl of 8 years of age, was 
resident ^th her mother in Scotland. 
In a petition to the ot. in Scotland by 
the lather for custody of the child, the 
mother averred that it would be preju- 
dicial to the health, welfare, & interests 
of the child that the petition should be 
grantcNl : — Held : while petitioner's 
right to custody of the child had 
already been settled by a competent 
ot., the Scottish ot. was entitled, before 
ordering delivery of the child, to be 
Informed of petitioner's arrangements 
for the oonveyauoe of the child to 
Belgrade, Sc for her reception there. — 
Radoykvitoh V. Radoyevitoh, [1930] 
S. 0. 619.— SOOT. 


PART XIII. SECT. 3. 

1 1 . Court of husband's 

domiciZ.)— In a petition brought by 
the wife of a domiciled Scotsman for 
custody of the only child of the 
marriage, or otherwise for access, the 
husband maintained that the Scottish 
ot., even if it had jurisdiction, could 
not pronounce any effective order. 
The nusband, when the question of 
Jurisdiction was raised, was residing 
in New York, where he held a pro- 
fessional empointment ; petitioner was 
living in London, Sc the child, under 
the care of her paternal grandmother, 
was In France : — Held : the Ct. of 
Session, as the ot. of the husband's 
domicil, had jurlsdiotion to determine 
the queraons of oustody Sc access ; the 
mere fact that the parties were outvlth 
Scotland did not render ineffectual any 
decree which it might pronouno© alnoe 
such decree being a decision as to 
status, was a Juctoent in uni- 
versally 'binding.— Bonder v. Ponder, 
[1932] S. 0. 233.— SOOT. 
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PART XIV. SECT. 1. 

Order conferring rights on 

committee of lunatic .] — The rights con- 
ferred upon the committee of a lunatic 
by a ct. of the lunatic's domicil, with 
reference to personalty, ore entitled 
to world -wide recognition . — Re Hick- 
son. [19271 4 D. L. R. 607 ; 61 O. L. R. 
180.— CAN. 

Bg. Judgment in default of abear- 
ance .] — ^A judgment of the King’s 
Bench Div. in London passed in default 
of appearance of deft, under the sum- 
mary procedure, without any evidence 
being called, is not a judgment on the 
merits within sect. 13 \b) of the Code 
of Civil Procedure Sc a suit cannot be 
brought solely on such a judgment in 
British India. — Derby McIntyre & 
Co. V. Muter & Co. (1985), I. L. R. 
02 Oalo. 682.— IND. 


PART XIV. SECT. 2. SUB-SECT. 2.— A. 

1084 ill. Where a suit is 

brought on a foreign judgment, it is 
not open to deft, to plead that the ot. 
which passed the judgment had no 
lurlsdlotion to do so, when he himself 
had submitted to the Jurlsdiotion & 
had not challenged It. — G anga Prasad 
V. Ganeshi Lal (1923), I. L. R. 46 
All. 119.— IND. 


1039 I. EsserUials to establishment of 
iueisdiction.}—-Held : the provisions in 
Jud. Act, 1927 (c. 88), ss. 51, 52, must- 
be confined to actions upon jndgmctits 
obtained In the Province of Q.. \^hich, 
according to the principles of inter- 
national law, applicable as between the 
different Provincos of the Dominion, 
are entitled to extra-territoria l reco^rni- 
tlon. i.e. to those cases in whleb the 
writ was served within the ProvincA^ 
of Q. upon a person donjiciled 
resident therein & who owed allegiance 
to the laws of Q.— Litno r. hKVU [1929 » 

1 D. L. R. 130 ; 63 O. L- K- 194. — GAN. 

1039 ii. *1 — ^ 

subject or resident In the country of 
the foruju, or have selected it os pltf. 
or haAn) voluntarily submitted to its 
iurJ4<i[ction. — WicrtHTr^K v. Connor^? 
Bros!: Ltd., fl9.35J 2 D. L. R. 483; i 
F L. J. (Can.) 37 ; suit nom. Webster 
mV'Lanchlan Co. v. Connors Bros., 
D. L. R. 206 ; 9 M. P. R. 846, 



Cases 1041— 1118a. English and Empire Digest Supplement, 


1041. Add* Annotation: — Generally, Refd, Em- 
ployers' Liability Assce. CJorpn. v. Sedgn;vick, 
Oollins, [1927] A. C. 95. 

1044<a. Judgment of horning.] — (1) An action lies 
in the English cts. on a Scotch judgment 
of homing against a Scotchman born. 
(2 ) Where a Scotch decree adjudges interest to 
be paid, but does not fix the time from which 
it is to run, it is payable from the day of 
citation. — Douglas v, Forrest (1828), 4 
Bing. 686 ; 1 Moo. & P. 663 ; 6 L. J. O. S. C. P. 
157 ; 130 E. R. 933. 

A nnotations : — AsioiD Bold. Don r. Llppmaun (1 837 ), 5 01. & 
Fin. I : Oowan r. Braidwood (1840), 0 Dowl. 26 ; Sohlbaby 
«. Westenholz (1870), L. R. 6 Q. B. 155 : Roosillon v. 
RouNillon (1880), 14 Oh. D. 351 ; Etnannel c. Symon, 
[19081 1 K. B. 302 ; Gavin Olbaon t>. Gibson, [1913] 3 
K.B.379. 

- Add* Annotation : — Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 

1054* Add. Annotation : — Apld. Rudd v* Rudd, 
[1924] P. 72. 

1009. Add. Annotation -Reid. The Joannis Vatis 
(No. 2)* [1922] P, 213. 


1078. Add. Annotation: — As to (1) Apld* Em- 
ployers’ Liability Assce. v. Sedgwick OoUins 
(1926), 95 L. J. K* B. 1015. 

1080. Add, Citation : — [1921] B. & 0. R. 196. 

1090a. .]— Rudd v* Rudd, No. 903a, ante. 

1098a* General rule.] — A plea of judgment 
recovered in a foreign ot. of competent 
jurisdiction mxist show that the judgment so 
recovered is final & conclusive between the 
parties according t6 the law of the place 
where such judgment is pronounced. — 
Pbayes t). Worms (1861), 10 0. B. N. S. 149 ; 
142 B. R. 407. 

1108. Add* Annotation : — Apld. Beatty v* Beatty, 
[1924].! K. B. 807. 

1112. Add. Annotation : — Consd. Beatty v. Beatty, 
[1924] 1 K. B. 807. 

1113. Add. Annotation : — Consd. Beatty v* Beatty, 
[1924] 1 K* B. 807. 

1113a. Judgment for payment of sum of money — 
Amount not subject to variation — Alimony.] 
— By the law of the State of New York, where 


1042 i. Absence of jurisdiction — 
Effect, of.] — A jndgmont was obtained 
in Florida without jurisdiction. A 
judgment was given in New Jersoy 
upon this, without inquiry as to the 
merits, in an £Wjtlon upon the New 
Jersey judgment : — Held : both the 
Florida & the New Jersey judgments 
were nullities. — Fkederrk A. Jones 
Inc. V. Toronto Gknerai. Insce. Oo., 
[1933J 2 D. L. R. 660.— CAN, 

si. Subject-matter of judgment out of 
jurisdiction.] — Pltf.’s husband pur- 
chased a ticket which drew a horse 
in a sweepstake in the Irish Free State 
entitling the purchaser to a certain 
sum as prize money. Pltf. obtained a 
decree of divorce in the State of Cali- 
fomla & a declaration that she was 
entitled to the money, the ticket having 
been “ community property : — Held : 
the decree ot the Oaltfomian Court 
could not have any effect in the Irish 
Free State as the subject-matter of the 
decree was not within the control of 
the State of {California. — McKie v. 
McKie, [1933] I. R. 464.— IR. 

PART XIV. SECT. 2, SUB-SECT. 2.— C. 

1064 xiv. .) — A judgment 

on an award obtained in England by 
default cannot be sued on in India, 
since it is not a judgment “ on the 
merits within Code of Civil Pro- 
cedure (Act V. of 1908), 8. 13. — 
Oprbnheim & Oo, V. Mahomed 
Haneef, (19221 I A. C. 482 ; 91 

L. J. P. C. 206; 127 L. T. 196; 49 L. 
R. liid. App. 174.— IND. 

1064 XV. .] — Deft., who 

was resident & domiciled In OutArio^-' 
was served there with a writ of sum- 
mons by which an action for the price 
of goods sold & delivered was com- 
menced against him In the Superior 
(Ct, of Quebec. The catise of action 
arose partly at least in Ontario. He 
did not appear & judgment wtxa entered 
against nim by default. In an action 
upon that judgment brought in 
Ontario by same pltf. a^nst same 
deft., the latter pleaded that the 

g uebeo judpnent was of no effect in 
ntarlo ; — Held : the provisions of 
Judicature Act, H. S. O., 1927, ss. 51, 
62, enacted by an Act of the Province 
of Canada, 1860, must be confined to 
actions upon judgments obtained in 
Quebec which, according to the 
principles of international law are 
entitled to extra-territorial recognition. 
i.e. to those oases In which the writ 
was served within Quebec upon a 
person domiciled 8c resident therein 


& who owed allegiance to the laws of 
Quebec. — L ung v. Lee, [1929) 1 

D. L. R, 130 : 63 O. L. R. 194.— CAN. 

1065 i. Judgment recognised — DC' 
fondant served — No appearance or 
defence- —Proceedings regular. ] — H eld : 
a Judgment of the High Ot, of Justice 
In England against a deft, in India, 
who had been duly served with a writ 
of summons but wbo did not enter 
appearance or deliver a defence, must 
be regarded as a judgment passed on 
the merits of the ease when the pro- 
ceedings had i)oen strictly in accord- 
ance with the Rules of the Supreme Ct. 
—Kulwant V. Dhan Raj Dutt 
(1934), I. L. R. 16 Lah. 768.— IND, 

PART XIV. SECT. 2. SUB-SECT. 2.— E. 

c i, Judgment based on joint 

S etition presented by both parties .] — 
[UHAMMAD MOIDEEN V. ClIINTHAMANI 

Chettar (1929). I. L. R. 52 Mad. 503.— 

IND. 

PART XIV. SECT, 2, SUB-SECT. 2.— F. 

e 1. Exexiution of power of 

attorney — Authorising agent to appear 
as plaintiff or def^ndani — Failure of 
agent to appear.)— J anoo Hassan 
Sait v. Mahamad Ohuthu (1924), 
1. L. li. 47 Mad. 877.— IND. 

PART XIV. SECT. 2, SUB-SECT. 2.— G. 

h i. . 1— On an application under 

Ord. 14 for leave to sign judgment in 
an action on a foreign judgment : — 
Held : the defence that deft, had not 
been served with process in the foreign 
action, & that the proceedings therein 
did not come to his knowledge or notice 
raised a triable Issue which must be 
tried, In the ordinary way. — Romano 
r. Maggiora, [1935] 2 W. W. R. 524 ; 
50 B. C. R. 66.— CAN. 

n i. — - ■ j — In an action on a foreign 
judgment a stattwent in said judgment 
that deft, was “ duly & personally 
served with the summons & a copy of 
the cjomplaini ” is at least primd facie 
evidence that the formalities required 
by the law of the ftireign state to effect 
service were observed. In the present 
c*aso, wherein it was found that deft, 
was resident of the foreign state at the 
time of said alleged sorvleo : — Held : 
ho had not dischai'ged the onus on 
him of displacing the primd facie case 
that he was served, & if the Bcryiee In 
question consisted, as on the evldenot^ 
it api>areiitly did, of the handing the 
suit papers in an envelope to deft. 
such service would noi- be against 
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“ uaturai justioo.'” The ct. is not en- 
titled to presume, in the ahsonco of 
<'vidoTur(‘, (Jjat the foredgn r»ractice is 
th(^ same as ours.- Romano r. MA(i- 
GiouA (No. 3), [1937] I VV. W. R. 490 ; 
5] B. V. H. 352. --CAN. 


PART XIV. SECT. 2. SUB-SECT. 8. 


o. Read now “ 1098a i.” 

p. Road now ** 1098a ii.*’ 

1098a ili. l^esumption of final- 

ity.] — The finality & oonoluslvonoss of a 
fopoigru judgment wiU be presumed in 
favour of a pltf. relying on it, umess lt 
is put in issue by doft.’e pleadings, but 
a Ct. of Appeal in ordering a new trial 
can allow such amendments to be made 
as will enable deft, to raise the issue. — 
Smith v. Smith, [1923] 2 D. L. m 890 ; 
2 W. W. R. 389.— CAN. 

q. Read now " 1098a Iv.” 

r. Read now 1008a v.*’ 

1098a vi. .) — Ainblik v. Ainsuk 

(1927), 39 O. L. R. 381 ; 27 S. R. 
N. S. W. 624 ; [1927] Argus L. R. 301. 


1113 ii. Where 

there did not appear to be any differ- 
ence proved between the effect in the 
foreign State & In Ontario of such a 
judgment : — Held : a decree for ali- 
mony not being an absolute judgment, 
pltf. was not entitled to recover upon 
the forelgm Judgment in respect of 
arrears of alimony. — Maguire v. Ma- 
guire 1921), 64 D. L. R, 180; 50 
o. L, R. 100.— <;an. 

1113 Ui. — , 3— Perry v. 

Perry, [1924] 4 D. L. R. 1177 ; 54 
O. L. R. 613 ; revsg.. [1924] 1 D. L. R. 
665 ; 53 O. L. R. 502.— CAN. 


Ba. Judgment made award of court — 
No notice given to party — No notice 
required by law of country where judgment 
given*] — In an action In Ontario upon a 
judgment recovered in HoUand, it 
appeared that the judgment was pro- 
nounced by a ct. of record 8c directed 
that an award of arbitrators shonld be 
executed after its form Sc contents 
& in the ordinary way of execution ; 
8c that no notice was given to defts. 
who wore parties to the orbn. : — HHd : 
the requirement of notice or no notice 
Is a matter of procedure ; as It was 
shown that in HoUand no notice was 
neoessaiy, the lack of notice did not 
affect the vaUdlty of the Judgment 
in HoUand, which was final & con- 
clusive & could be sued on in Ontario. 
— Stolp 8c Co. v. Browne 8c Co„ 
L. R. 703 ; 66 O. L, R. 



VoL XI. — Conflict ol Laws. Cases 1113a — 1147a. 


a judgment has been pronounced by the 
proper ct. of that State for the payment of 
alimony, & instalments under that judg- 
ment are due & in aiTear, it is not competent 
for that ct. to vary its judgment in respect 
of the instalments so accrued due : — Held : 
such a judgment is in that respect a Anal 
judgment & an action may be brought to 
enforce pawient of those arrears in this 
country. — Beatty v . Beatty, [1924] 1 

K. B. 807 : 93 L. J. K. B, 760 ; 131 L. T. 
226, 0. A, 

1114. Add. A^'i^oiaiion : — Reid. Beatty v, Beatty» 
[1924] 1 K. B. 807. 

1118* Add. Annotation ; — As to (1) Consd. Banco 
de Vizcaya v. Don Alfonso de Borbon y 
Austria, [1935] 1 K. B. 140. 

1122a. Judgment founded on immoral agreement.]— 

Papadopoulos r. Papadopoui-OS, No. 940b, 

ante. 

1126. For “ No. 883, ante ” read “ No. 1033, ante, 
& Supp.” 

1132. Add. Annotations : — Apld. Ellerman Lines 
V. Read (1927), 44 T. L. B-. 7. Reid. Jacobson 
V. Prachon (1927), 44 T. L. R. 103. 

1135a. .] — Pltfs.’ steamer stranded in the 

Black Sea, L. agreed to try to salve her on 
the terms that security for payment of his 
remuneration should be arranged in London, 
& that he would not arrest the ship unless 
there was an attempt to remove her before 
the security had been given. Security was 
given in London in accordance with the 
salvage contract, & the ship was redoa^d 
& taken to Constantinople for temporary 
repairs. Before she was ready to leave, 

L. brought an action against the master in 
the Turkish ct. on the ground that the ship 
was about to be removed without security 
having been given. By order of the Turkish 
ct. the ship was arrested, &, as the master 
had no evidence of what had been done in 
Jondon & L. took an oath that security had 
not been given, the Turkish ct. awarded L. 


£23,890. L. then disposed of the ship, <fe 
Itfs. brought an action (1) for damages for 
reach of contract, (2 ) for a declaration that 
the Turkish judgment was invalid, & (3) for 
an injunction to prevent the judgment from 
being enforced: — Held: (1) the Turkish 
judgment was invalid ; (2) an injunction re- 
straining the enforcement of the judgment 
abroad should be granted. — Ellerman I^ines, 
Ltd. V. Read, [1928] 2 K. B. 144; 97 
L. .L K. B. 366; 138 L. T. 625; 44 T. L. R. 
286 ; 17 Asp. M. L. C. 421 ; 33 Com. Cas, 210, 
O.A.; revsg. (1927), 44 T. L. R. 7. 

1136» Add. Annotation ; — Generally, Refd. 
Macaulay v. Guaranty Trust Co. of New 
York (1927), 44 T. L. R. 99. 

1141. For “ No. 383, ante ” read No. 1033, ante, 
& Supp.*’ 

1147. Add. Annotation : — Refd. Jacobson v. 
Frachon (1927), 44 T. L. R. 103. 

1147a. .] — In an fiction by buyers against 

foreign sellers for breach of contract alleging 
failure to deliver goods in the quantity 
of the quality agreed to be sold, the defence 
was set up that the matter had been litigated 
in the French ct., which had given judgment 
for defts., that the judgment was a bar to 
the action. Pltfs. replied that the judgment 
was obtained by proceedings contrary to 
natural justice. The action in Prance was 
brought by the sellers against the buyers for 
cancellation of the contract, & for damages, 
& the ct. made an order appointing an expert 
to go to London to examine the goods, com- 
pare them with the samples delivered, hear 
take down in writing all evidence, & make 
a full report in writing to the BYench ct. It 
was proved in the English action that the 
expert appointed made a hurried & incom- 
plete examination of the goods, refused to 
look at certain documents or to hear the 
evidence of pltfs. & their witnesses, & 
ultimately made a biased & erroneous report 
to the ct. : — Held : there being evidence that 
according to French law the ct. was not bound 


PART XIV. SECT. 2, SUB-SECT. 6. 

1117 1 . Orders in respect of foreign 
infant — CvstodyA — Tbe ct. wifi firive 
effect to the judgment of tho ot. of a 
foreign State awarding the custody of 
an infant to one of the parents. — Re 
Atkrs, 119211 2 W. W. R. 171 ; affd-, 
[1921] 2 W. W. R. 625.— CAN. 

.] — See. also. Nos. 954 i~ 

954 V. ante. 

1117 U, Appointment of guar- 

dian.) — Whore a child, whose parents 
had died, was removed from the 
province of Its domicil of origin, it« 
maternal grandfather, resident In that 

S rovinoe, obtained from the ots. of 
lat province letters of guardianship 
of the child &. thoreafter applied to the 
ots. of the province to whloh the child 
had been removed for a writ of habeas 
corpus. Tho application was granted 
on the ground that, other things being 
equal, the ots. of one province wifi 
reoo^lse the proooodlngs of the ots. of 
another province in such a oase.^ — Rt 
Bjsrum^ln & Walpron. Re Inpanth 
Act. [1923] 4 D. L. R. 56 ; 3 W. W. R. 
70.— CAN. 


PART XIV. SECT. 2, SUB-SECT, 7. 

1124 !v. Necessity for strict 

proo/.J — Tho dofenoo that a foreign 


judgment was obtained by fraud must 
be clearly proved. — 13 oga v. Chamber- 
LEN. [19361 I JD. L. R. 660 ; 9 M. P. K. 
565.— CAN. 


1127 1. .] — DBLAPOBTE V. Dkla* 

PORTE, [19271 4 D. L. R. 933 ; 61 

O. L. R. 302.— CAN. 

1133 ill, — — Not where in- 
volving retrial of guesiions adjudicated 
on bp foreign court .) — Manolopouix)s 
V, Pnaiffk, [1930] 2 D. L. R. 169 ; 1 
M. P. R, 366 ; revsg.. [1929] 4 D. L. R. 
48.— 42AN. 

1183 Iv, .1 — ^Manolopottlos V. 

Pnaippk (N. S.), [1929] 4 D. L. R, 48.— 
CAN. 


1185 ii. .p-If it be alleged 

& proved that a party has obtained a 
judgment in hia favour by some 
extraneous fraud, such as the clan- 
destine substitution of a false exhibit 
for the real exhibit, or the deliberate 
suborning of a witness to testify to the 
genuineness of false documents or to 

f ive any material false testimony, or 
he giving of false oral testimony 
material & relevant to the Issues, such 
judgment If a, domestic judgment, can 
bo set aside in a new action, or if It Is a 
foreign Judgment the fraud may be set 
up as a defence to an action thereon.— 
Locke v. Hulett (Alta.). [1^291 3 
D. L, R. 572 ; 2 W. W. R. 558.— CAN. 
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PART XIV. SECT. 2. SUB-SECT. 8. 

1140 i. What amounts to rejnignaney 
to “ natural justice ” — Not nierelp 
following lex fori — Lex fori different 
from law in force in British India .] — 
Ganoa Prasad v. Gankshi Lal (1923), 
1 L. R. 46 AU. 119.— IND. 


sg. Judgment based on judgment in 
proceedings of which no notice given .) — - 
Pitt, recovered a default j^idgment 
against deft, in Florida, I’.S.A. 'rho 
writ of summons was not served on 
deft, oo., but was served on an in- 
dividual resident in Florida ^vhu was 
asstimed to be, but who was not, an 
agent of deft, oo. Doft. co, did not 
oarry on business In Florida kianv 
nothing about the Florida action until 
after judgment by defauit had been 
entered. SubsoqncntlA idtf. brotiu-bt 
action in New Jersey on the Honda 
judgment. Tho action in New Jersey 
was commenced by atLiebinent against 
the assets of doft. co. in New Jersey 
doft. CO. entereii an af)poaranec lu tlie 
New Jersev action, TJie New Jersey rt. 
gave jiidginent in favour of pllf. on 
the FlorJ(]a jiidgincnt without in- 
Quiring into the incriis of the dispute. 
Pitf iirought action in the Sui>reme 
Ct *of Ontario on the New Jersey 
iudgiueut & the action was dismisses. 
On ajjpeal this judgment was afflnuocl. 
~ h’KF.uKRicK A. Jones Ino. v. Toronto 
Gener^ix, Insurance Co,, [19331 O. R. 
428.— CAN, 
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by the expert’s report but could reject it, 
that pltfs.’ case had Been properly argued 
before the French ct., & their evidence heard, 
there was no defect in the proceedings, &, 
there being no fraud proved, the judgment 
in the French action was valid could not 
be impeached, was a complete defence to 
the English action. — Jacobson v. Frachon 
(1927), 138 L. T. 386 ; 44 T. L. E. 103 ; 
72 Sol. Jo. 121, C. A. 

1161. Add- Annotation: — Consd. Salvesen (or 
von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. 0. 641. 

1170. Add- Annotation : — ^Refd. Employers* 

Liability Assce. v- Sedgwick Collins (1926), 
06 L. J. K. B. 1015. 

1187. Add, Annotation: — Generally^ Hefd. Re 
Anclior Lino (Henderson Bros.), Ltd., [1937] 
Ch. 483. 

1196. Add- Annotations : — As to (2) Refd. The 
Goulandris, [1927] P. 182. As to (3) Reid. 
Ingenohl v. Wing On (Shanghai) (1927), 44 
R. P. O. 343 ; Salvesen (or von Lorang) v. 
Austrian Property Administrator, [1927] 
A. 0. 641. 

1206a. Inquiry abroad Into loss of ship — 

Report not confirmed by governor of colony.] 

— Held : the inquiry was not conclusive. — 
Re Queen op the Thames (1872), 36 J. P. 
72. 


1214. After this case add 8ee^ cUso^ Ebtoppbx, 
Vol. XXI., pp. 154-166, Noe. 166-190.’* 

1240. Add- Annotation : — ^Consd. P^adopoulos v- 
Papadopoulos (1929), 46 T. L. E. 44. 

1241, After the last cross-reference following this 

case add “ Maintenance order made in 

Dominion — Under Maintenance Orders (Facill^ 
ties for Enforcement) Act, 1920 (o. 33)«1 — See 
Husband & Wife, Nos. 6233b, 6233c, 6233d.** 

1241a. Judgment severable*] — Eauun v- 

Fischer, No. 1120, ante- 

1243a. Since constitution of Irish Free State.] 

— Judgments Extension Act, 1868 (c. 64), 
ceased to operate in Southern Ireland on 
Dec. 6, 1922. — Wakbuy v- Triumph Cycijd 
Co., [1924] 1 K. B. 214; 93 L. J. K. B. 331; 
130 L. T. 269 ; 40 T. L. E. 16 ; 68 Sol. Jo. 
117, C. A. 

AnnotcUI/yna — FoUd. Banfleld v. Chester (1925), 94 L. J. K, B* 
806. Bold. Performing Right Society t>. Bray U. D. C., 
[1930] A. 0. 377. 

1248b. .1 — Judgments Extension Act. 

1868 (c. 54), has, since Dec. 6, 1922, ceased 
to apply to the Irish Free State, A certificate 
of an English judgment can, therefore, no 
longer be issued under Judgments Extension 
Act, 1868, s. 1, for registration in the Irish 
Free State cts. 

Semble : such certificate will be registered in 
the Irish Free State cts., but the application to 
the English ct. should be for a certificate of 


PART XIV. SECT. 8. SUB-SEGT. 1.— A. 

1165 ill. .J — In an action 

in Manitoba upon a foreign judgment 
the fact that defences hare been raised 
& tried In the foreign ct. does not 
prevent their being raised & tried 
again, but there Is a discretion In the 
ct. to €dlow the defences or to strike 
them out on the im)und of embarrass- 
ment or delay ; the fact that the case 
has been tried out in a foreign ot., that 
an unsuccessful appeal has been taken, 
or that a consent Judgment has been 
entered vdll have a very strong bearing, 
but in each case the discretion must 
be exercised upon the merits of that 
case alone. — Callaghan v, Nioholi^, 
[19211 3 W. W. R. 476 ; 31 Man. L, R. 
333.— CAN. 

1167 V. The 

ot. will not entertain defences in on 
action on a foreign judgment that 
should have been raised in the foreign 
ot. or which might properly have been 
made the subject of appeal in the 
foreign Jurisdiction. — Hutton v. Dent 
(1922), 70 D. L. K. 582.— CAN. 

sd. Test of judgment on merits, 
The true test whether a foreign Judg- 
ment has beem passed on the merits 
la whether the judgment has been 
given as a penalty for any conduct of 
deft, or whether It is based on a con- 
sideration of the truth or otherwise 
of pltf.’s case. — ^M ehr Singh v- Ishab 
Singh (1932), 1. L. R. 14 Rah. 68.— 
mp. 

PART XIV. SECT. 8, SUB-SECT. 2.— A. 

11S9 1. What is foreign judgment in 
retn — Adjudication on distribution of 
personal estate-)— Where a ot. of the 
country of domicil adjudioates upon 
the distribution ot personal property 
that adjudication is binding upon all 
the world Sc is not subject to review in 
the cts. of another country. 

It is for the ct. of the domicil to 
determine whether its own proceedings 
are in rem or merely in personam, oc 
when that ct. detemiines that Its pro* 
ceedings are in rem all foreign cts. must 
80 treat the proceedings, al^ough they 


would not he so recognised by the law 
of the country where the judgment is 
set up. — J ones «. Smith, [19261 2 
D. L. R. 790 ; 56 O, L. R. 550.— CAN. 

PART XIV. SECT. 4, SUB-SECT. 1, 

1215 Iv. .] — Re Hamah, 

Fx p. MoQuintt & Co. (1921), 63 
D. L. R. 241 : 2 C. B. R. 137.— CAN. 

1216 V. .1 — Marshall v, 

Houghton, [19231 2 W. W. R. 563 ; 
33 Man. L. R, 166.— CAN. 


PART XIV. SECT. 4 SUB-SECT, 3. 

sb. Action in Ontario against Ontario 
administrator— On foreign judgment 
against foreign administrator -] — Where 
administrations are granted to different 
persons In different states, they are so 
far deemed independent of each other 
that a judgment obtained agralnst one 
will furnish no right of action against 
the other, to effect assets received by 
the latter in virtue of his own ad- 
ministration. — Bonn v- National 
Trust Co., [1930] 4 D. L. R. 820 ; 65 
O. L. R. 633.— CAN, 


PART XIV. SECT. 4, SUB-SECT. 4. 

sd. Defence on merits — 'Application 
to strike out ,] — Lesperanoe v. Leish- 
KOW, 11936] 3 W. W. R. 1 ; 4 D. L. B. 
126 ; 43 Mon, L. R. 322.— CAN. 


PART XIV. SECT. 4, SUB-SECT. 5. 

sg, Fjfeot of— Foreign decree of 
divorce -] — On a petition for divorce 
It was wown that a decree of divorce 
to the parties had been granted by a 
foreign ot. on the oross-oomplalnt 
of petitioner herein, that reap, subse- 
quently married the co-resp. in said 
suit, & that petitioner haid allowed 
12 years to elajpse without doing any- 
thing to question the validity of the 
torofjsn decree: — Held: even thotigh 
that decree was invalid here, the 
petition should be dismissed on the 
grounds that petitioner had been 
aooeasory to ** the adultery of which 
he now complained Sc had been guilty 
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of ** unreasonable delay ** In presenting 
his petition. — Little v- Little, [1930j 
3 W. W. R. 222 ; 39 Man. L. R. 170 ; 
revad., [1931) 1 W. W. R. 5 : 1 D. L. R. 
823 ; 39 Man. L. R. 264.— CAN. 

PART XIV. SECT. 5. 

1233 Ui. While her 

husband, who had deserted her, was 
domiciled in Alberta, pltf. obtained 
against him in Colorado, where they 
had formerly lived, a judgment in the 
nature of a decree of judioia] separa- 
tion & alimony. She sued in Alberta 
on that Judgment, but abandoned that 
claim & asked for relief under an 
alternative claim for alimony : — Held : 
she was not estopped by the foreign 
judgment, ft alimony granted. — Dktro 
e. Dbtro, [19221 3 W. W. R. 690 ; 70 
D. L. R. 61.— can. 

k i. Identity of subject-matter — 

Onus o/nrcK)/.]— Quiokstad v- McNeill, 
[19321 4 D. L. R. 427 ; 46 B. O. R. 81. 
—CAN. 

PART XIV. SECT, 6. 

1241a i. Effect of judgment to be 
considered by enforcing court — Judgment 
severable,] — The jud^^ent ot a foreign 
ot. comprising two partsL one of which 
may be enforced in (janadlan cts., 
but the other not. Is deemed to be 
severable, ft one part will be enforced 
though the other rejected. 

It is the duty of the ot. to decide 
for Itself the substance of the right 
sought to be. enforced, irrespective of 
the opinion which may have been 
exTjmsed by the foreign ot. — Burohell 
e. burohell, [1926] 2 D. L. R. 696 ; 
58 O- L. R. 515.— CAN. 

PART XIV. SECT. 7. SUB-SECT. 1.— A. 

1248a i. To what judgments Act 
t^licable — Since constiMion of Irish 
Free fiffafe.l— The oertificate of an 
English judgment tn^ be registered 
under Judgments Extension Act, 
1868 ( 0 . 64). In the Irish Free State.— 
OiEVBS V- O^OONOB, [1924] 2 I. E. 182. 
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the judgment aimpliciter under R. S. O., 
Ord. 61, r. 7, & not supported by an affidavit 
having reference to Judgments Extension 
Act, 1868. — Banfield v. Ohbstek (1926), 94 
L. J. K. B. 806 ; 133 L. T. 623 ; 41 T. L. R. 
663 ; 69 Sol. Jo. 692. C. A. 


StTB'SEOT. 2 . — Op Superior Courts of United 
Kingdom and Dominions (p. 471). 

Order to secure lump sum .] — See Husband 
& Wipe, No. 6469a, poet 
1262a. Foreign Judgments (Reciprocal Enforce- 
ment) Act, 1933 (c. 13), s. 1 — Canadian 
judgment — No order relating to Canada — 
Right to bring action on Judgment.] — 
Deft, brought an action against pltf. co. in 
the Supreme Ci, of Ontario. Tiie action was 
dismissed with costs, an appeal to the Ct, 
of Appeal in Ontario w'as also dismissed with 
costs. The costs were duly taxed <fe a part 
of them paid or satisfied by money paid in 
by deft. Deft. gav(‘ notice of appeal to the 
Privy Council A. as required by the rules of 
ct. of th(‘ Ct. of Ai>peal of Ontario, he gave 
security for the costs of tha.t appeal. Pltf. 
CO. souglit to recover in England the balance 
of the costs payable in respect of the eai'lier 
proceedings. Deft. contend(^d that pltf. cu. 
could not sue upon the Ontario jud^ient, 
having regard to (i) the Administration of 


.Tustice Act, 1920 (c. 81), s. 9 (1) ; (ii) Foreign 
Judgments (Reciprocal Enforcement) Act, 
1933 (c. 13), ss. 1, 6, 7, Ac Reciprocal En- 
forcement of Judgments (Gener^ Applica- 
tion to His Majesty’s Dominions, etc.) Order, 
1933 ; Ac (iii) the fact that deft, had given 
notice of appeal to the Privy Council Ac had 
given secm*ity foi* the costs of that appeal : — 
Held: (1) there was nothing in the Act of 
1920 forbidding the bringing of an action in 
England on a colonial judgment ; (2) as no 
order in council under sect. 1 of the Act of 
1933 had been made specifying that the Act 
should extend tt> Ontario A the Supreme Ct. 
of Ontario should be deemed to be a superior 
ct. for the purposes of the Act, pltf. co. was 
not entitled to register its judgment under 
.sect. 2 of the 1933 Act Ac its action was there- 
fore not banned by sect. 6 of the same Act ; 
(3) as deft, had not given security, as required 
by the Revised Statutes of Ontario, 1927, 
c. 80, s. 3 {d) for payment of the sums claimed 
if the appeal to the Privy Council were dis- 
missed, there could be lU) stay of pltf. co.’s 
right to recover the sums claimed. — Yukon 
C’ONSOT.TDATED GOLD CORPN., LTD. V, Cl.AKK, 

11937] 2 All E. R. 343 ; 157 L. T. 259 ; 81 
Sul. Jo. 459. 

1262a. Date from which Interest runs — No date 
fixed in judgment.] — Douglas t?. Forrest, 
No. 1044a, ante. 


Part XVI. — Practice and Procedure. 


1272a. Not payment under garnishee order 

in England.] — Swiss Bank Corpn. v, Boeh- 
MiscHE Industrial Bank, No. 1307a, post. 

1277a. .] — (1) Questions of procedure are to 

be determined by the lex fori^ not by the lex 
loci contractus. 


(2) Semhle : set-off is matter of procedure, 
&, as such, determinable by the lex fori . — 
MacFarlane V. Norris (1862), 2 B, & S. 
783 ; 31 L. J. Q. B. 245 ; 6 L. T. 492 ; 9 
Jur. N. 8. 74 ; 121 E. R. 1263. 

AnnotcUion : — As to (2) Reid. Masponfi y Hermario v, Mildred 
(1882), 9 Q. B. D. 530. 


PART XIV. SECT. 7, SUB-SECT. 2, 

Bm. By reffistration of English High 
Ci/urt iudgmeiU — No mhmiasion to 
jurisdiction .] — lu a suit for divorce in 
the Divorce Div. of the High Gt. of 
JuHtico in England, an appearance was 
entered by London agents, on behalf 
of a oo-reepondent residing in New 
Zealand, In error & without any In- 
structions t/O that effect. On an appli- 
cation to have the judgment for costs 
of the High Ct. refrtsterod in the 
Supreme Ct. so. that It might be en- 
forced in New Zealand: — Held: (1) 
co-respondent did not voluntarily 
appear or otherwise submit or agree 
to submit to the Jurisdiction of that 
ct. ; (2) even if Buoh entry of appear- 
ance did amount to submitting to tne 
High Ct,*s Jurisdiction, it would not- 
be Juat & convenient for the Judgment 
to be enforced In New Zealand. — 
Redhead v. Redhead Sc Okothers, 
[19261 N. Z. L. R. ISl.—N.Z, 

to. Redproeal Enforcement of fuidg- 
meats Act* 1925 — Scope of .slct.3--~Re- 
olprooal Enforoement of Judgments 
Act, 1926, does not permit the r^istra- 
tlon of a Judgment obtained in a 
province or territory of the Dominion 
of Cianada to which the Act applies 
unless the Judgment is one which 
oould be enforced by aoUon thereon 
In Alberta. The Act does not make 
the Judgments to which it Applies any 
less foreign ” Judments or any more 
directly enforceable than before the 


Act was passed, & does not alter the 
rules of private international law as to 
the recognition to be given to foreign 
judgments. Therefore a judgment 
obtained in another province, under 
the rules thereof permitting service 
ex juris, against a deft, who was not 
resident or present in that provinoe 
& did not submit to the Jurisdiction of 
the ct. by contract or appearance is 
not one which Is registrable under the 
Act. A partnership is not a ** person,*' 
within the meaning of the Act, against 
whom a judgment may be regl^red. — 
Canadian Ckedit Men's Trust 
A asocN., LTr>. v. Ryan (Alta.), fl930] 
1 B. L. R. 280 ; fl929] 3 W. \V. R. 
403.-~CAN. 

Bg. Reciprocal Enforcement of Judg- 
ments Act. 1929 (Ont.) — Applicktian of 
Act .] — Whore deft, womd have a 
good defence to an action In Ontario 
on a British Columbia Judgment, the 
registration of the Judgment under 
Reciprocal Enforcement of Judgments 
Act, 1929 (Ont.) is forbidden.— iiJc 
Tanotr & Smith, Ltd. & Pelican 
Carbon Co., fl935] 1 D, L. R. 759 ; 
O. R, 12.3.— CAN. 


PART XIV. SECT. 8. 

1254 i. AutherUioaHon by _ seal o/ 
court^Or Hgnaturc of jui.. 
satisfy Evidence Act, N. B-? e. 127, 
s. 58, if the doonment sought to he 
proved be a foreign Judgment, the 
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authenticated copy must either b© 
sealed with the seal of the ct. in which 
the original is filed, or, in the event of 
such ot. having no seal, be signed by 
the Judge, or one of the judges of such 
ct. with a statement from him in 
writing that the ot. has no seal. — 
Harris t>. G arson (1921), 67 D. L. R, 
682 : 49 N. B. R. 91.— CAN. 


PART XVI. SECT. 1. 

1266 i. What are matters of procedure 
— IHaab'lltty to sue — Statutes of liniita- 
tion.h—The question whether tho 
enforoement of a right of action i.'. 
barred by a statute of limitations, 
distinguished from the queMi.ui 
whether the right has b(‘en a.b-^olntCiV 
extinguished, is one of procetjun' oiilv, 
& is governed w^hoUy by ibo 

OOIX)NIAL INVESTMEN'I' A i 'V' \ ^ J?/.,/ ' 

Martin (Man.), (1927] 3 O. L. If. , 
11927] 2 Vs\ VV. K. 91. --CAN. 

1266 i-. 

the time 

action may be brought, z.e. / 
tion in the ntriet sense of Ciat 
is a matter of i>roee(iure : *S: ik g(>v 
by the lex fori. Thercpyc a law of a 
foreign country in which a debt w^ 
contracted which limits tho time '^^thin 
wdjich an action may bo brought there 
on l)Ut does not extinguish the debt, 
docs not afiect the right of action here. 

— BONDHOLDBRB SEOURITIBS OOBPN. V. 

Manville, [1933] 3 W, W. R. I ; 4 
D. L. H. 679.— CAN. 
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1280. Add> Annotation : — As to (4) Apld. Banco de 
Vizcaya v. Don Alfonso de Borbon y Austria, 
[1936] 1 K. B. 140. 

1285a. Foreign receivers or assignees in bank- 

ruptcy.] — Foreign receivers or assignees in 
bkpcy., who have, according to the law 
of the country in which they have been 
appointed, a right to sue in their own names 
for a chose in action due to a person in respect 
of whose property they have been appointed, 
have a similar right of action in England. — 
Macaulay v. Guaranty Trust Co. of New 
York (1927), 44 T. L. B. 99. 

1289. Add. Annotation : — Refd. Bepublica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

1290. Add. Annotation : — Refd. Bepublica de 
Guatemala v. Nunez, [1927] 1 K. B. 669, 

1292a. .] — Wright v. Simpson 

(1802), 6 Ves, 714 ; 31 E. B. 1272, L. C. 

Annotations: — Consd. Newton v. Chorlton (1853), 2 Drew* 
333. Refd. The Vroede (1811), 1 Dods. 1 ; Pennell e* 
Roy (1863), 3 De G. M. ScCh 126 ; Jackson v. Dlgby (1854). 
2 W. li. 640 ; Strong v. Foster (1855), 4 W. R. 151 ; 
Madden v. M'Mullen (1860), 4 L. T. 180 ; Bailey v. 
Edwards (1864), 4 B. & S. 761 ; Belfast Banking Co. v. 
Stanley (1867), 15 W. K. 980 ; Liverpool Marine Credit 
Co. V. Hunter (1867), L. R. 4 Eq. 62 ; Barber v. Maokrell 
(1892). 68 L, T. 29. 

1306a. Governed by lex fori.] — M acparlane v. 
Norris, No. 1277a, ante. 

1307. Add. Annotaiions : — Distd. Swiss Bank Corpn. 
V. Boehmische Industrial Bank, [1923] 1 

K. B. 673. Consd. Sedgwick Collins v. Rossia 
Insce. of Petrograd (1925), 133 L. T. 808; 
Richardson v. Richardson, [1927] P. 228. 

1307a. Garnishee proceedings — Payment of debt 
situate in England — Recognised by inter- 
national law.]— Judgment having been re- 
covered against a foreign corpn., who sub- 
mitted to the jurisdiction, a garnishee sum- 
mons was issued to attach a debt due from 
a London bank to the foreign corpn. : — 
Held : the judgment creditors were entitled 
to have an order nisi made absolute, inas- 
much as payment under a garnishee order 
operated as a discharge of the amount paid 
& was recognised by international law as 
having that effect, & consequently there was 
no real risk of the garnishees being obliged 
to pay the debt over again to the foreign 
corpn., & there was, therefore, nothing in- 
equitable in making the order absolute. 

The debt in this case is situate in England, & 
is discharged in whole or in part by payment 
under a gai'nishee order in England, which is 
not mere procedure & is recognised in inter- 
national law (Bankes, L.J.). — Swiss Bank 
Corpn. v. Boehmische Industrial Bank, 
[1923] 1 K. B. 673 ; 92 L. J. K. B. 600 ; 128 

L. T. 809 ; 39 T. L. R. 179 ; 67 Sol. Jo. 423, 
0. A. 

Annotations: — Apld. Employers’ Liability Assce. v. Sedgwick 

C 'Zrr?), " L. J K. B. 1015. Gonsd. Rlchardflon v. 

Riobardson, [1927] P. 228. 

1307b. .] — Defts., a co. incorporated 

in Russia, bad a brandh office in London, 
had registered C. as their agent to accept 
service of any judicial process that might be 


issued ag^nst them. In 1918 defts.* busi- 
ness & its assets were by revolutionary 
legislation transferred to the Soviet Govt, 
In 1923 an action was brought in England to 
recover a debt alleged to be due from defts. 
to pltfs., the writ being served on 0., & in 
default of appearance judgment was signed 
against defts. Pltfs. having obtained a 
garnishee order nisi to attach a debt due to 
defts. from third parties in England : — 
Held : as the debt o^ng from the garnishees 
to defts. was governed by English law, pay- 
ment by the garnishees of the amount of the 
judgment debt would be a discharge pro tanto 
of the debt due from them to defts., & it 
must be assumed that the Soviet Govt, 
would follow the ordinary rules of inter- 
national comity & admit the validity of that 
payment, & the garnishee order ought to be 
made absolute. — Sedgwick Coli.ins & Co. 
V. Rosbia Insurance Co. op Petrograd, 
[1926] 1 K. B. 1 ; 95 L. J. K. B. 7 ; 133 
L. T. 808 ; 41 T. L. It. 663, C. A, ; affd* 
nom. Employers’ Liability Assurance 
Corpn. v. Sedgwick Collins & Co., [1927] 
A. C. 95, H. L. 

Annotations: — Refd. Sabatier v. Trading Co., [1927] 1 Cb. 
495 ; First Russian Insce. v. Loudon & Lancashire Insce., 
[1928] Ch. 922 ; Re Russian & English Bank (1932), 48 
T. L. R. 282 ; Lazard Bros. & Co. v. Midland Bank, Ltd. 
(1932), 49 T. L. R. 94 ; Re Russian Bank for Foreign 
Trade, [1933] (.'h, 745 ; The Madrid, [1937] P. 40. 

1308. Add. Annotation: — As to (2) Refd. The 
Stream Fisher, [1927] P. 73. 

1300a. Rights of mortgagee of ship under 

French hypotheque — Claim for necessaries.] 
— According to French law, the mtgee. of a 
ship under a French hypotheque, although 
he has not the same right of property as that 
given by Merchant Shipping Act, 1894 (c. 60), 
in respect of an English mtge., has a right to 
arrest the ship in the hands of a subsequent 
owner. His claim, however, is postponed 
to that of a necessaries man. 

On a motion to determine priorities between 
English claimants, in respect of necessary 
repairs effected upon a French ship & 
claimants under a French hypotheque upon the 
ship : — Held : as the rights under the 
hypotheque must be determined according 
to French law, which gave greater rights 
than those given by English law to a neces- 
saries man who had merely the right to sue 
in rein, the claim of the necessaries men, 
according to the lex fori by which the 
question of priorities must be determined, 
was postponed to the claim of the mtgees. — 
The Colorado, [1923] P. 102 ; 92 L. J. P. 
100 ; 128 L. T. 769 ; 16 Asp. M. L. C. 146, 
C. A. 

Annotations Difltd. The Zlgurds (No. 1) (1932), 48 T. L. R. 
550. Refd. Republlca de Guatemala v. Nunez, [1927] 1 
K. B. 669. 

1309b. Rights of ‘‘ship’s creditors ** under German 
code — As against mortgagee & other neoes^ 
saries men*]— A German firm supplied bunker 
coal to a Latvian steamship in a German port 
under a contract which was said to confer 
upon them a status known to German law as 


PART XVI. SECT, 8, SUB-SECT. 1. 
gd, — Liabilitj/ to action for 
damages within junsdicHon — Attempt 
to return to country of residence.'f— 
Pltf, ol€blmed $20,000 dama^res from 
deft., the oause of action being criminal 
conversation with pltf.’e wtte. Deft. 


lived in U.S.» but was here for a 
temporary purpose when pltf. had him 
arrested under an order to hold to bail. 
Pltf. in his affidavit sworn on Jan. 30, 
on which the order wfiuj granted, stated 
that deft* had arrived in Toronto that 
morning, 8c that he intended to leave 
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for his own country that night, with 
Intent to defraud pltf. of the damages 
he had sustained ; — Held : in leaving 
Ontario he was not doing so with intent 
to defraud pltf., & was therefore 
entitled to be discharged.^ — Rick e. 
Flktchkr (1889), 18 P. R. 46.— CAN, 
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that of ‘‘ ship’s creditors.” The ship was 
subsequently arrested in England at the suit 
of other necessaries men & sold by order of 
the English ct. Further claims were brought 
against her by a mtgee. & other necessaries 
men, & these, as well as the German film, 
in due course obtained judgment, in default 
of appearance, against the proceeds of the 
sale of the ship. On a motion to determine 
priorities it was argued for the German 
suppliers of bunkers that the law applicable 
was the German Commercial Code, by which 
“ ship’s creditors ” were given priority not 
only over other necessaries men but also over 
a mtgee., & also were given the equivalent of 
a maritime lien, which entitled them to follow 
the ship or her proceeds into the hands of 
subsequent owners : — Held : any rights 
possessed by the claimants under German 
law were of no value unless &; until they were 
enforced by the arrest of the vessel in the 
German cts. ; the question of priorities must 
be determined by the lex fort, under which 
the claimants as necessaries men had no 
maritime lien or special rights over the heads 
of a mtgee. or other necessaries men. — The 
ZiGURDS (No. 1), [1932] P. 113; 101 L. J. P. 
75 ; 148 L. T. 72 ; 48 T. L. R. 556 ; 18 

Asp. M. L. Cas. 324. 

1310. Add. Annotatiom : — Refd. St. Pierre v. 
South American Stores (Gath & Chaves), 
Ltd., [1930] 1 K. B. 382 ; Oppenheimer v. 
Louis Kosenthal A (\j.. A. G., |1937j 1 All 
E. H. 23. 

1312. Add. Annotation : — Consd. St. Pierre v. 
South American Stores (Gath & Chaves), 
Ltd., [1936] 1 K. B. 382. 

1313. Add. Annotations : — Distd. The London, 
[1931] P. 14. Refd. St. Pierre v. South 
American Stores (Gath A Chaves), Ltd., 
[1936] 1 K. B. 382. 

1315a. Action relating to same subject- 

matter.] — An action in personam for damage 
occasioned by a collision in Scottish waters 
was commenced in the cts. of Scotland by 
the owners of the Z. against the owners of 
the Q, Subsequently the owners of the G. 
commenced proceedings in rem in England 
for the damage to their vessel against the 
owners of the L. & under threat to arrest 
obtained security from the owners of the Z., 
who thereupon applied by summons to stay 
the proceeciings in the action in England ; — 
Held : the ct. will not, as a matter of course, 
where there is an action pending in the 
United Kingdom or any of the British 
Dominions, stay a second action commenced 
in respect of the same subject-matter, 
whether pltf. is or is not the same in both 
actions ; & the matter being one of discretion, 
in the circumstances of the present case no 
stay to be granted. — The London, [1931] 
P. 14 ; 100 L. J. P. 67 ; 144 L. T, 376 ; 47 
T. L. R. 170 ; 18 Asp. M, L, C. 180. 

Annotation: — ^Apld. St. Pierre v. South American Stores 
(Gath & Chaves), Ltd., [19363 1 K. B. 382. 

1319a. Difficulty of proving foreign law 

In England.] — St. Piejeire v. South American 


Stores (Gath & Chaves), I/td., No. 336a, 
ante. 


1321. Add. Annotation ;~-Refd. St. Pierre v. South 
American Stores (Gath A Chaves), Ltd., 
[1936] 1 K. B. 382. 

lB25a. Plaintiff in England defendant abroad.] 

— A Greek vessel A an Argentine vessel came 
into collision in the River Parana ; tlie 
Argentine vessel sank, A, it was alleged, 
became a total loss. 

On Sept. 30, 1936, proceedings were in- 
stituted in the Argentine by the owners of 
the sunken ship, an Argentine corpn. ; the 
owner of the Greek ship put in a counter- 
claim, but on Oct. 27 withdrew it. Mean- 
while, on Sept. 30, he had issut^d the writ in 
the present proceedings hi this country, A 
served it by leaving a copy at the London 
office of the Argentine C'oipn. which had been 
establislied for the puj‘i)Ose of the transfer A 
registration of shares. The Ai'gentine Corpn. 
moved to set aside the writ, or alternatively 
to stay the proceedings, on the grounds, 
amongst others, (a) that the corpn, only 
carried on business within the jmisdiction so 
far as claims coimected with tire share 
register were concerned ; (b) that the pro- 

ceedings were vexatious A opiiressive as there 
was an action 3 >ending in Argentina, where 
all the corjrn.’s witnesses as well as the chief 
witnesses for tire Greek ship resided ; A 
further that pltf. had no effective remedy, 
inasmuch as Argentine law must be applied 
in this country, under which, if a vessel was 
a total loss, liability being limited to the 
property available, her owners were imder no 
liability at all. By Cos. Act, 1929 (c. 23), 
s. 352, the expression “ place of business ” 
includes a share transfer office; 

(1 ) as the corpn. had a place of business within 
the jurisdiction it was amenable to the jui'is- 
diction for all yrurposes A not merely l>o the 
limited jurisdiction suggested ; (2) pltf.’s 

action could not be stayed mei*ely because he 
was deft, elsewht^re ; it could not be said, as 
in Dawkins v. Prince Edward of Eaxe Weimar 
(1876), 1 Q. B. I). 499 ; 38 Digest 79, 56*6', 
that on the facts of the declaration no cause 
of action was show n ; A the question 
whether pltf.’s claim w^as groundless de- 
pended on facts which he w^as entitled to 
have tried. A accordingly the nu^tion failed. — 
The Madrid, [1937] P. 40 ; 1 1937] 1 All E. R. 
216 ; 106 L. J. P. 39 ; 53 T. L. K. 237. 

1328. Add. Annotations : — Consd. The GoJaa, [1926] 
P. 103. Refd. St. Pierre v. South American 
Stores (Gath A Chaves), Ltd., [1936] 1 K, jB. 
382. 


1331. Add. Annotation : — Refd. Ellerman Lint-s r. 


Read, [1928] 2 K. B. 144. 

1332. Add. Annotation : — Apld. Ellerman Lines v. 
Read, [1928] 2 K. B. 144, 

1332a. .] — ELTJ 2 RMAN Links. Ltd. n Kkad, 

No. 1135a, ant . 


40. Add. Annotations : — Consd. ElJerinan Lines 

V. Bead, [1928] 2 K. B. lU; ^ 

/T31 \ ‘■j T. L. li. 625. 
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bi. Indian ctmrte. l^Thooaa© of 

OatrOn Iron Co. v. Maclaren is not an 
authority for the propcisition that a 


.. wiU not grant an injtinotlon aMinst 
person who Is not within Its jurls- 
lotlon, 80 that he would be subject to 
XKJesa of contempt. 
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quite different from that of English 
). as regards foreign ots. — A. Milton 
Co. V. OJUA AUTOMOBIUD ENOINaEU- 


IND. 



Oases 1848— 1395a. English and Empire Digest Supplement. 


1342. Add, AnnotaHofi : — St. Pien?e v. South 
American Stores (Gath & Chaves), Ltd., 
[1936] 1 K. B. 882. 

1345. Add, Annotation : — ^Apld. EUerman lines v. 
Bead, [1928] 2 K, B. 144. 

1348a. Scottish action for roctlflcatlon 

of settlement.] — Wiuson t?. WiifiON (1896), 
Times, Feb. 14 & Mar. 6, 

1361. Add, Annotation : — Consd. Vardy v. Smith 
(1932), 148 L. T. 124. 

1370. Add, Annotation : — Consd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. B. 626. 

1372. Add, Annotation : — Consd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. B. 626. 

1375. Add, Annotation : — As to (1) Befd. Lindsay 
V, Lindsay, [1934] P. 162, 

1378. Add, AnTiotation : — N.F. The London, [1931] 
P. 14. 

1378a* .] — In respect of a collision in 

the Bed Sea the owners of the J, issued a 
writ in the Egyptian ots. against the owners 
of the M. & obtained bail. Shortly after- 
wards the owners of the M, instituted a cross- 
action against the owners of the also in 
Egypt. In Oct. 1927, the owners of the M. 
issued a writ in personam in England against 
the owners of the J., who entered appearance 
under protest & set down a motion to set 
aside the writ. In Dec. the owners of the 
M, discontinued their cross-action in Egypt : 
— Held : if the cross-action had still been 
ending the owners of the M, might have 
een put to their election, but as they had 
already elected there was no justihcation for 
staying the action in England, merely because 
they were defts. to an action in another 
country in respect of the same subject- 
matter. — The Jakera., [1928] P. 66 ; 97 
L. J. P. 68 ; 138 L. T. 667 ; 44 T. L. K. 193 ; 
17 Asp. M. L. O. 410. 

Annotettons Dilltd. The London, tl931] P. 14. Apld. St. 
Pierre v. South American Stores (Gath & Ohaves), Ltd., 
[UJ36J 1 K. B. 382. Consd. The Madrid, [1937] P. 40. 

1378b, Action in rem In one country — Whether 
stayed pending proceedings In personam by 
defendant In another country.] — ^T he London, 
No. 1315a, ante. 

1379a. .>-In 1924 pltfs. in- 

stituted an action in rem in the United States 
in respect of damage done by defts.* ship to 
some pipe lines belonging to pltfs. in the bed 
of the river at Tampico, dfc the ship was 
arrested & released on bail being given by 
defts. Before the action in America had 
been brought to trial pltfs. issued a fresh 
writ in rem in England, dc on Feb. 27, 1926, 
re-arrested the i^p in the Thames. On 
Mar. 4 defts. served notice of motion to set 
aside the writ & all subsequent proceedings 
in the English action. The American action 
was discontinued on Mar. 8 ; — Held : having 
obtained bail & so released the ship from any 
further claim in respect of the particular 


damage alleged, pltfs.* subsequent discon- 
tinuance of the action in America after the 
re-arrest in England did not cure their 
breach of good faith in instituting proceedings 
in England dfc causing the ship to be arrest^ 
again, & the writ & subsequent proceeding 
must be set aside. — The Golaa, [1926] P. 103 ; 
95 L. J. P. 00 ; 136 L. T. 208 ; 42 T. L. B. 
414 ; 70 Sol. Jo. 776 ; 17 Asp. M. L. C. 35. 

1880. Add. Annotations : — Dtstd. The Juno (1922), 
128 L. T. 671. ApW. The Golaa, [1926] P. 
103. Consd. The London, [1931] P. 14. Refd. 
The Goulandris, [1927] P. 182 ; The Baam 
(1933), 160 L. T. 60. 

1881. Add, Annotation .* — Consd. The Jimo (1922), 
128 L. T. 671. 

1383. Add. Annotations: — ^FoUd. The Juno (1922), 
128 L. T. 071. Refd. The Golaa, [1926] P. 
103. 

1388a. .] — On June 13, 1922, a 

British steamer & a Finnish steamer were in 
collision in the river Maas, Holland. After 
the collision the Finnish owners threatened 
arrest in a Dutch port. The owners of the 
British steamer wl^ were anxious that the 
Litigation should take place in England, 
reluctantly instructed their agents in Hol- 
land to provide bail, & although no pro- 
ceedings were begun, documents In Identical 
terms in the nature of bank guarantees to 
provide bail if proceedings were commenced 
within three monriis were exchanged on 
July 29 between the owners. On Sept. 6 
the Finnish vessel came within the 
diction of the English cts., & an action was 
commenced, & the ship arrested & bail 
given imder protest at the suit of the owners 
of the British ship. At that time no pro- 
ceedings had been begun in Holland, but on 
Sept. 14 an action was commenced in Holland 
by the Finnish owners. The Finnish owners 
moved that the writ & all proceedings in the 
action by the British owners should be stayed, 
on the ground that their action was oppres- 
sive because it required the Finnish owners 
to give bail in two cts., Sc was inequitable as 
a breach of faith of the agreement in Hol- 
land : — Held : no legal proceedings having 
been commenced when the writ was issued 
in England, & there being no arrest & no 
bail given prior to the writ now sought to be 
set aside, there was nothing to debar the 
British owners from carrying on proceedings 
in England. — The Jdno (1922), 128 L. T. 
671 ; 16 Asp. M. L. 0. 118. 

1387. Add. Annotation : — Refd. Bristol Oorpn, v. 
Virgin, [1928] 2 K. B. 622. 

1893. Add. Annotation : — As to (1) Consd. Societe 
Anonyme Metallurgique de Prayon, Trooz, 
Belgium v. Koppel (1933), 77 Sol. Jo. 800. 

1895a. .] — SoonarTB Anonyme 

Mbtallxjboiqtje db Prayon, Trooz, Bel- 
gium V. Koppel (1933), 77 Sol. Jo. 800. 
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Vol. XI.— Conflict ot IjAwb. 


CONSECRATION. 

See Buriai. anp Cbeicatxoit ; EociiBSiASTicAX Law. 


CONSERVANCY. 

See Waters and Watercourses. 


CONSISTORY COURT. 

See Ecclesiastical Court. 


CONSORTIUM. 

See Husband and Wo-k. 


CONSPIRACY. 

See CBiMtNAD Law ; Tort ; Trade and Trade Unions. 


CONSTABLE. 

See Cbiminad Law ; Police. 


69 



Cases 2— 798. English and Empike Digest Supplement. 

CONSTITUTIONAL LAW. 

Part II. — The Title to the Crown. 

2, Add, Annotation: — As to <2) Consd. China Navigation Co. v. A.-G. (1932), 48 T. L. B. 376. 


Part III. — Relations between 

7a. In foreign parts.] — There is no legal duty 

on the Crown to afford by its military forces 
protection to British subjects in foreign 
parts. If, in the exercise of its discretion, 
the Crown decides to afford such protection, 
it may lawfully stipulate that it will do so 
only on the condition that the cost shall be 
borne by these asking for it. 

Pitfs., an English shipping co. trading in 
the China seas, requested the Crown to 
provide armed guards to be placed on board 
their ships as a protection against internal 
piracy, which was a serious menace at the 
material time. Armed guards having been 


the Crown and the Subject. 

provided on the terms that they should be 
paid for by the pitfs., the latter claimed a 
declaration that as British subjects they were 
entitled to protection without payment : — 
Held : there was no duty on the Crown to 
afford military protection to pitfs. in foreign 
parts, if it did afford protection it was 
entitled to do so on such terms as it thought 
fit. — China Navigation Co., Ltd. v. A.-O., 
[1932] 2 K. B. 197 ; 101 L. J. K. B. 478 ; 147 
L. T. 22 ; 48 T. L. R. 375 ; 18 Asp. M. L. C. 
288, C. A. 

17. Add. Annotation: — Retd. Falcon v. Famous 
Players Film Co., [19201 2 K. B. 474. 


Part IV. — The Royal Family. 

26. Add. Annotation Held. Re Mason (1928), 97 L. J. Ch. 321. 


Part V. — The Royal Prerogative. 


63. Add. Annotation : — As to (2) Consd. Nadan v. 
R., [1920] A. C. 482. 

54. Add. Annotation : — Refd. Nadan v. R., [1920] 
A. C. 482. 

58a. Crown cannot seize subject’s property with- 
out compensation — What amounts to seizure.] 
— Assiuning that the Crown has no right at 
common law to take a subject’s property for 
reasons of State without paying compensa- 
tion, that rule can only apply, if it does apply, 
to a case where property is actually taken 
possession of or used by the Govt., or where. 


by the order of a competent authority, it is 
placed at the disposal of the Govt., & a mere 
negative prohibition, though it involves 
interference with an owner’s enjoyment of 
property, does not, merely because it is 
obeyed , carry with it at common law any right 
to compensation. — France Fenwick & Co. 
V. R., [1927] 1 K. B. 458 ; 96 L. J. K. B. 144 ; 
130 L. T. 368 ; 43 T. L. R. 18 ; 32 Com. Cas. 
110 . 

Annotations Enaljfn Shipping Co. v. I. R. ComrH. 

(1927). 139 L. T. Ill ; Ensign Shipping Co. v. I. R. Comrs. 

(1928), 12 Tax Cas. 1169. 


Part VI. — The Crown in relation to the Executive 


78. Add. Annotation: — Consd. Venkata Rao v. 
Secretary of State for India, [1937] A. C. 
248. 

79. Add. Annotations : — Consd. Reilly v. R,, 
[1934] A. C. 176; Venkata Rao v. Secretary 
of State for India, [1937] A. C. 248. Refd. 
Nix V. A.-G., [1930] 1 Ch. 666. 

79a. .] —Applt., who held office in 


III. SECT. t. 

b i. To govern db protect— 
right to compenaaiion for eivU com- 
motion — Loss of right by recovery from 


the civil service of t]ie C'rown in India as a 
reader in the Govt. Press, Madras, fell under 
suspicion of being concerned in a leakage of 
information in respect of certain examina- 
tion papers, was dismissed from the ser- 
vice. On a claim against the Secretary of 
State for India in Council for damages for 
WToUgM dismissal ; — Held : the procedure 
prescribed by rule XIV. of the Civil Services 

generally— Sttaponaion of-^H aiding of 
vnquiry — Court cannot interfere .] — 
SoaiBRHouT V. Union OovxaNMBJrr 
(MlNlSTEB OF JusTidc), (19261 App. D. 
295.— S. AF. 


I insurer .] — LsBN v. Executivk Counoil 
* (President), (1928] I. R. 408. — IR. 

I FART VI. SECT. 2. SUR-SECT. 1. 

I 78 i. Public officers servants 
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Vcrf. XL— Constitutional Law. 


Claesification Buies, 1920-24, made under i 
sect. 90 b (2) of 0ovt. of India Act, 1919 
(c. 101), was not followed at the official 
inquiry which preceded the dismissal. Applt.’s 
employment, how^ever, was not of a limited & 
special kind dui'ing pleasure with an added 
contractual texm tliat the pi*(3cedure pre- 
scribed by the Kales must be observed ; it 
was by the express hums of sect. 90 b held 
“ during His Majesty’s pleasure,” <fe no right 
of action as claimed by the appli. existed. 

The terms of sect. 90 b assure that the tenure 
of office, though at pleasure, will not be 81. 
subject to capricious or arbitrary action, 
but will be regulated by the rules, which 
are manifold in number, most minute in 83 . 
particularity aU capable of change, but 
there was no right in applt., enforceable 
by action, to hold his office in accordance with 
with those rules, & he could thei'efoi’e be dis- 


missed notwithstanding the failure to observe 
tiic x>rocedure prescribed by them. Sect. 96 b 
A tile rules make provision for the redress of 
grievances by administrative process. — 

KATA Kao r. Secret AKY of State for 
India, (19271 A. C. 248 ; 106 L. J. P. C. 53 ; 
156 L. T. 261, P. 0. 

60. Add. Annotations : — Retd. Brown v. Dagen- 
ham D. C., [19291 1 K. B. 737; Nixon v. 
A.-G., [19301 1 Ch. 566 ; K^maston v. A.-G. 
(1933), 49 T. I>. ll. 300. 

Add. Annotation : — Refd. Brown v. Dagen- 
ham U. 0., [19291 1 K. B. 737. 

Add. Annotations : — Consd. China Navigation 
Go. X?. A.-G. (1932), 48 T. D. K. 375. Refd. 
Brown v. Dagenham XJ. C., (19291 1 K. B. 
737 ; Nixon r. A.-G., [19301 1 Ch, 566 ; 
Kynaston v. A.-G. (1933), 49 T. L. K. 300. 


81 a. .] — PiU,. 

rniintiffer of a railway under a con- 
tract made with the Govt, to be paid 
a stated salary & six months* saiaiT 
If at any time he should be dismissed 
without notice, was dlsmiasod without 
notice : — IlM : (1) he was entitled 

to recover Uis six months* wages I 
(2 ) the Crown was not liable for Interest. 

— Noble r. Newfoundland Govern- 
ment (1902), 8 Nttd. L. R. 671, 601. — 
NFLD. 

83 iii. .l—lf the 

terms of the appointment to a 
public ofllco deflnit,ely prescribe a 
period of employment & expressly 
provide for a power to determine “for 
cause ’’ it appears necessarily to follow 
that any implication to dismiss at 
pleasure is excluded. Qu. : whether 
the relations between the Crown & 
the holder of a public offle^e arc not, 
at least In respect to some offices, 
constituted in some degree by con- 
tract.— Reilly V. H., [19S41 1 W. W. K. 
298 ; 1 D. L. 11. lai.—CAN. 

g3 iv. .] — Apart from 

some special statutory provtsion, no 
action will lie against the Crown for 
the wrongful dismissal of a servant of 
Govt. This rule of law is based upon 
public policy & the prerogative right 
of the Sovereign. In Govenmicnt of 
India Act, 1919, s. 96 b, the words 
“ subject to the provlsious of this Act 
& of rules made thereunder every 
person In the Civil tServloe of uie 
Crown in India holds office during 
His Majesty’s pleasure,’’ road together 
with r. 14 of the rules regarding the 
Civil Services in India made by the 
Scoretary of State providing for— 
proper departmental inquiry, inmoate 
that cermin formalities must be 
ot)8erved before a civil servant can be 
dismissed. In so far as these formali- 
ties are alleged not to have been 
followed, pltf. has a cause of action. — 
Baroni V. Secretary of State for 
India (1929), I. h. R. 8 Ran. 215.— 
IND. 

g3 .] — At common 

law. where the Oown is th(j employer, 
& the office is not an ancient office with 
special incidontn, the employment, 
whether it be permanent or temporary, 
is during pleasure only, & the Crown 
servant may be dismissed at any time 
without notice. This right in the 
Crown exists, notwithstanding any 
provision in the contract of employ- 
ment to the contrary unless, in a 
particular case, it is excluded by 
Statute. Such exclusion may be 
implied where a Statute proscrlljos 
special eouditions for dismissal as the 
COSO may lie. Whei*e thei*e is a sus- 
pension of an officer, this may opeinte 
not to vacate the office, but to relieve 
the officer from the performance of his 
duties whilst leaving him absolutely or 


conditionally entitled to his salary ; 
or it may operate as a temporary 
HUSiJerision of the whole, eontmet or 
emidoyment. — B rowne v. Railways 
(^OMR. (in:U>). ‘16 S. R. N. S. W. 21 ; 

53 N. H. W. W. N. 1.- AUS. 

83 vi. - .]-~Seet. 96 r 

of Govt, of India Act, 1919, doe.s not 
abrogate the ruh^ that, a Govt, servant 
has no right of action for damages for 
wrcjugful dismissal. -Sec’retauy op 
state for Iniua V. Maurice, I. L. R.> 
11937] Ran. 35. -IND. 

p i. .1 — The Crown 

cAn dismiss its servants at pleasime & 
without notice unless the power of 
dismissal has boon limited by some 
statutory provision, the general rule 
being that a Government servant holds 
office during pleasure & is liable to bo 
dismissed at any time without notion 
& without reason assigned. The rtuo 
is subject to exceptions, but they must 
be statutory exceptions. — Secretary 
of State for India v. Yadavoi (1935), 

1. L. R. 60 Bom. 42.— IND. 

a, Jffd‘ nom. YOUNG v, Adams. 
[18981 A. C, 469, P. C. 

0 i. Ordinance made under 

Northern Territory Ad.&.\ — Pltf. was a 
olassitled officer in the public service of 
Queensland In 1917. He was then 
appointed to the Commonwealth office 
of Director of Lands in the Northern 
Territory, Sc he continued to hold the 
position until 1021, when the Governor- 
General in Council dispensed with his 
services : — Held : the Crown had power 
to dispense, at will, with the services 
of pltf., who was appointed under 
Ordinance No. 6 of 1913, made under 
the above Acts, Sc not under Common- 
wealth Public Service Act. — Trower 
V. The Commonwealth (1924), 34 
C. L. R. 687.— AUS. 

I Effect of Government of 

India Act, 1919.1 — Govt, of India Acts, 
1919, 8. 96 b, does not abrogate the 
right of the Crown to dismiss its civil 
servants at its pleasure, but reiterates 
that right 8c enacts that the same is 
onlv limited In eo far as there are 
definite Sc special or particular rules 
laying down the method by which, or 
the circumstanoes in which, that right 
la to be exercised. — Bimalachaban 
Batabtal V. Indian Museum Trus- 
tees (1929). 1. L. R. 67 <>,lc. 231.— 
IND. 

f li, Failure to o6scri-e 

conditions precedent — liemedy. 1 — ^Whero 
a public servant has been dischargon 
contrary to Act 27, 1923, that is to say , 
wffiere the statutory conditions prece- 
dent to his lawful dlschiiTge have not 
l>een observed, he is entitled, Hotwitn- 
standlng that his discharge is » nffility. 
to claim damages ag^st the 
wrongful dismlssaJ & is not 
the remedy of having the irregula 


procedme set aside or the proper pro- 
cedure enforced. 

A Minister of the Cro'wn. in dis- 
charging or purporting to discharge a 
public officer imder Act 27, 1923, does 
not act os a servant of the Legislature, 
but as a servant of the Crown. — 
Bramdaw V. Union Government 
(1931), 52 N. L. R. 57.— S. AF. 

f iii. liefusal to he trans- 

f erred.] — A public servant received 
notice of transfer from Auckland to 
New Plymouth to which he objected. 
He failed to comply mth a final notice 
to go to the latter place. Sc \yas there- 
upon dismissed by the Public service 
Gomr. In an action against the 
Crown for wrongful dismissal : — Held : 
the effect of sect. 60 of Public Service 
Act, 1918, Is that if it is desirable that 
an officer be transferred from one place 
to another that officer has no altera- 
tive but to obey, unless he can satisfy 
the Comr. that the transfer should not 
take place. The Comr. by that sect, 
is made the sole judge of the suffimency 
of the reasons against the transfer. Sc 
from his decision there is no appeal.— 
Barnes u. R., [1933] N. Z. L. R. 
Supp. 117. — N.Z. 

f — .] — F. was gazetted 

a member of the Unemployment Board 
for a period of two years from Nov. 20, 

1930. Ho performed bis duties as a 
member of the Board for eight mouths, 
during which time ho received an 
allowance of £2 28. per diem as 
Board sat continuously. On July 31, 

1931, his occupancy of the position 

was terminated by sect. 26 of Unem- 
ployment Amendment Act, 1931. F. 
claimed damages for the wrongful 
termination of his employment - 
Held : (1) the office of membership of 
the Unemployment Board as con- 
stituted by Unemployment Act, 1930, 
was abolished by sect. 26 or the 
Amendment Act. 1931 ; (2) 

the office had not been abolisbed, the 
Crown’s absolute power of U).-^niishai 
of a servant of tbe Crown at t)nic 
without incurring liabillr y 
or compensation Avas not ‘Vl f 

Unemploj-inent Act. 

Amendment Act, l liclwccn 

no oontnictuiil tolttlK'n.di P J>' 
the Crown S the tuPPlm .t oc ® j 

to the offleo-he was 

iroard'’«( W ' ‘'he cook, resli. at any 
KV .hero w,. -- “ \''1 
« vSw cairn 

^ Retirement, hy Ori^ n 

rnufu'i-l—^o offtce named . m Order— 
UrOrernent from all publw 
Bryce v. R» (Can. Ex.)# 11929) 3 
D- L. R. 138. — CAN* 
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83a. — .] — If the terms of an appoint- 

ment prescribe its period & provide expressly 
that it may be terminated for cause, a power 
to dismiss at pleasure cannot be implied. — 
V. B., [1934] A. C. 176 ; 103 L. J. P. C, 
41 ; 150 L. T. 384 ; 60 T. L. B. 212, P. C. 

85. Add, Annotations : — Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. B. 376. Refd. 
Nixon V, A.-G., [1930] 1 Oh. 666 ; Kynaston 
v. A.-G. (1933), 49 T. L. B. 300. 

86. Add, Annotation : — Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. B. 376. 

100. After the cross-reference following this case 
add as follows : — 

Extension of British jurisdiction In British i 
protectorate.] — See Dependencies, No. 10a. 

Effect of recitals in.] — See Estoppel, Vol. 

XXI., p. 831, No. 1247. 

107. Add, Annotation : — Refd. Bshugbayi Bleko 
V, Nigeria Government, [1928] A. C. 459. I 

110. Add, Annoioition : — Refd. Buffy-Amell, etc. 
Co. V, B., [1922] 1 K. B. 699. 

119. Add, Annotation : — Refd. Elias v, Pasmore, 
[1934] 2 K, B. 164. 

122. Before this case add ** See, also, Cbown 
P itACTiCE, Vol. XVI., pp. 481-491.’^ 

lS6a. Statement of fact — Whether binding on 
court.] — Where a oollision took place in the 
Bristol Channel, some lOi or 12i miles from 
the English coast & 9J or 7J miles from the 
Welsh coast, & the judge decided that the 
waters where the collision occurred were 
within the fat^es ierrae & within the bodies 
of the counties of Devonshire & Glamorgan- 
shire, &, on appeal, the ct. was informed by 
the A.-G. that he was instructed by the 
Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial sovereignty of His Majesty 


extended ; — Beld : (1) (Atkin & 

L.JJ.) the statement of the A.-G. was 
binding on the ct. ; (2) (BankES, L.J.) 

the ct. was not necessarily bound to accept 
the information as conclusive, but having 
regard to the absence of authority & to the 
general trend of modem jurists to limit the 
width of the fauces (errm within which there 
was territorial sovereignty, the ct. should 
be guided by the information so given. — 
The Fagbrnes, [1027] P, 311 ; 96 L. J. P. 
183 ; 138 L. T. 30 ; 43 T. L. B. 746 ; 17 
Ajsp. M. L. 0. 326 ; suh nom. The Fagernbs, 
Cornish Coast (Owners) v, Socibta 
Nazionale di Navigazione, 71 Sol. Jo. 
634, C. A. 

13Sb. .] — Engblkb V, MtrsMANN, No. 

418a, post, 

152. Citations .-—For “ [1920] 1 Ch. 107 read 
“ [1921] 1 Oh. 107." 

Admiralty — Action against — Description In 
writ.] — By 1 & 2 Geo. 4, c. 93, s. 9, the 
principal officers & comrs. of the navy for 
the time being were empowered to bring & 
maintain any action of ejectment or other 
proceeding for recovering possession of lands, 
etc., vested in them, & to bring, maintain, or 
defend any other action in respect of the said 
lands, etc. ; & it was enacted that, in any 
such action, they should be called by the 
name of “ tiie principal officers & comrs. of 
His Majesty’s navy," without naming any 
of them ; & that such action or suit should 
not abate by the death, resignation, or 
removal of such comrs., or any of them. By 
subsequent statutes, the powers & authorities 
of those comrs, were transferred to vested 
in “ the comrs. for executing the office of 
Lord High Admiral of the United Kingdom.’* 
A writ of summons, addressed to " the comrs. 
for executing the ofiffce of Lord High Admiral 
of the United Kingdom," requiring them to 
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100 i. Order in Council — Under War 
Measures Ad, 1914, s. — 

PeasLBYv. Gasson (1922), 50 W, B. R. 
414.— CAN. 

100 li, Under Dominion Lands 

Act, B, S. 0„ 1886 (c. 5A)—Validitv,]— 
Starley V , New moDquqall-Sbour 
Oil Oo., [1927] 2 W. W, R. 379 ; aj^d., 
119271 3 W. W .R. 464.— CAN. 


100 ill. Whether contract con- 

stiiuied,] — Held : Orders In Ootinoll 
issued pursuant to 46 Vlct. o. 17, 
es. 49 & 50, authorising the Minister 
o£ the Interior to grant licenses to out 
timber, did not oonstitute contracts 
between the Crown & proposed licensees, 
such Orders in Council being revocable 
by the Crown until acted upon by the 
granting of licenses undey them. — 

I, R. (1894), 23 S. 0. R. 488.— 

GAN. 


100 iv, .j — S tewart v, 

Jones (1900), 19 P. R. 227.— CAN. 

100 V. Based on mistake of fact 

— Whether binding on Crotnft. J— The 
Crown Is not hound by an Order in 
CounoU passed inadvertently & on 
mistake of fact. — Quebeo. ItfONTRBAX 
& Southern Rt. Oo. v, R. (1914), 15 
Exch. C. R. 287.— CAN, 

100 vi, Sufficient memorandum 

in writing of agr€ement,}'*-He'ld : an 
Order in Council ought to be regarded 
as a sufficient expression In wrlmig of 
an agreement to pay on the part of the 
Crown. — LamaKre Sc Co. v. R., [1928] 
Exch. O. R. 174.— CAN. 


100 vll. Authorising contract — 

Scope of avihoriiy,y-~-Held : an Order 
in Council authorising the Minister to 
enter into a contract for the removal 
of clay, sand & gravel, tendered for at 
a given price, does not carry with it 
any authority to add anything to or 
to vary the scope of the contract 
beyond the ambit of the Order in 
OounoU. The Introduction of a clause 
purporting to he part of the authorised 
contract, throwing upon the contractor 
the obli^tion to remove, at the same 

S rice, material of another class than 
tiat mentioned in the Order In Council, 
is beyond the authority conferred by 
said Order In Council. — National 
Dock & Dredqino Cobpn., Ltd. v, 
R.. U9291 Ex. O. R. 40.— CAN. 


PART VI. SECT. 9, SUB-SECT. 1.— A, 


sm. Whether power to begin action in 
county court by information.] — R. v, 
COLMAN, 119301 X D. L. E. 523 ; [19293 
3 W. W. R. 885 ; 62 Can. O. C. 186 ; 
38 Man. L. R. 830.— CAN. 

so. Depcadment of Aitorney-Oeneral — 
Manitoba Temperance Act, a, 68.1 — 
The Department of the A.-G. referred 
to in the above sect, is to be dis- 
tinguished from the A.-Q. — R, 
(Thompson) v. Hammatt (Man.), 
£19263 8 W. W, R. 350.— CAN. 


sp. Meaning of-^In etoHde ,] — 
VThorever the words ** Attorney- 
General ’* are used without qualffica- 
tion in a code or m a statute of Quebeo, 
they have reference to the Attorney- 
General for Quebeo. — P eople's Houa- 
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iNo Co.,' Lti>. V, A.-G. OP Quebec, 
£1931] 8. C. R. 452.— CAN. 

Misapplication of powers delc- 
hy Provincial Legislature,}-— 
The delegate of a provincial Le^^- 
lature can no more usurp Indirectly 
the functions of the Parliament of 
Canada than can the Legislature itself, 
& it is the duty of the ots. to interfere 
to protect the subject from such an 
lUe^tlmate exercise of powers founded 
upon oblique motives. On appeal 
from the dismissal of on action for an 
injunction restraining the defts. from 
taking further proooedings under 
Security Frauds Prevention Act, 1930, 
in alleged pursuance of ** delegated 
authority ** under sect. 1 0 of said Act : 
— Held : deft. A.-O. bv & through his 
delegated representative hod un- 
constitutionally misapplied the powers 
ddegated to him, in that the purpose of 
his proceedings was to aid a onminel 
prosecution, something which was not 
contemplated by the Act, with the 
result ^at the federal ffeld had been 
Just as much Invaded, even if indi- 
rectly, as If the primary invasion had 
been accomplished dlreotly by the 
passing of an Act wXiioh in its terms 
was a violation of the B. N. A. imt,— 
McGee v. Poolev, [1931] 3 W. W. R. 
65, 140 ; 4D. L. R, 475 ; 66 Can. C. C. 
326 ; 44 B. C. R. 338.— CAN. 
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•t. Adir^ Dejindy JMotmep^Oeneral,}, 
[1933] 
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appear In an action of debt at the suit of the 
pltf^ was served upon A*, one of tbe cotors., 
^ upon no one else. Upon a motion, on 
behalf of A,, to set aside tbe writ, & the copy 
&; service thereof, for irregularity, the am- 
davits disclosed that the action was brought 
to recover arrears of half-pay alleged to be 
due to pltf, : — Held : that it was not com- 
petent to the ct., in dealing with such a 
motion, to enter into the consideration of 
whether the action was maintainable or not ; 
for that, inasmuch as 1 & 2 Geo. 4, c. 93, 
s, 9, enabled some actions to be brought 
against the comrs. by the description con- 
tained in this writ, there was no irregularity 
in the process itself ; & to determine, upon a 
summary application, that the cause of 
action was not within the statute, would be 
to deprive pltf. of his right to review their 
decision by writ of error. 


The comrs. of the navy are not a oorpn, t 
aemble^ therefore, that the proper mod© of 
serving them with process would be by 
delivering a copy to each of them. — WilXiAMS 
r. Admihalty Comrs. (1861), 11 C. B* 420 ; 
2 U. M. & P. 456 ; 20 li. 0. P. 246 ; 17 
L. T. O. S. 200 ; 16 Jur. 42 ; 138 E. R. 
636. 

Service of writ.] — W illiams 

V. Admiralty Comrs., No, 153a. ante, 

166. Add, Annotation .* — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 375. 

157a. Air Council — Whether corporation.] — 

Sewble ; the Air Council is not a corpn. — 
Mackenzie-Kennbdy V, Air Council, [1927] 
2 K. B. 617; 96 L. J, K. B. 1145; 138 
L. T. 8 ; 43 T. L. R. 733 ; 71 Sol. Jo. 633, 
C. A. 


Part IX. — The Crown 

175a. .] — Rookewood’8 Case (1696), Holt, 

K. B. 683 ; 90 E. K. 1277 ; aub nom. R. v. 
Rookwood, 13 St. Tr. 139, 186. 

Annotations -Refd. U. v. Kinloch (1746), 18 Statxj Tr. 395 ; 
Howard v, Sbiploy (1803), 4 East, 180 ; II. r. Dully (1849), 
7 State Tr. N. S, 795 ; Mulcahy v. R. (1867). 15 W. R. 
440. 

214a. R. V, Crosby (alias Philips) (1695), 

1 Ld. Raym. 39 ; 6 Mod. Rep. 15 ; 12 Mod. 
Rep. 72 ; 2 Salk. 689 ; 12 State Tr. 1291 ; 
Holt, K. B. 753 ; Skin. 578 ; 91 E. R. 923. 

Annotations: — Befd. R. v, Davis & Carter (1095), 5 Mod* 
Rep. 74; Tbe Villo de Varsovle (1817), 2 Doda. 174; 
Minks’ Cast' (1845), 1 Den. 84 ; he Barber (1850), 15 
L. T. O. S. 500. 

218a. ,] — In 1833, A. was con- 

victed of felony & transported. At this 
time his wife was entitled to a fund, con- 
tingently on her surviving her mother. In 
1846, A. obtained a conditional pardon, 
available In all places except the. United 
Kingdom. The mother died in 1838, & the 
wife in 1852. On a petition by the Crown 
for payment, the ct., without deciding the 
right, * merely ordered payment to the 
administrator of the wife . — Re Harrington’s 
Trusts (1860), 29 Beav. 24 ; 64 E. R. 633. 

233. Add, Annotatiofis : — Refd. Nichol v, Fearby, 
Nichol V, !^binson, [1923] 1 K. B. 480 ; A.-G. 
17. Still (1927), 44 T. L. R. 102. 


in relation to the Law. 

240a. Claim that right of administration of pre- 
mises vested in Crown — Crown must be 
represented.]— Government House, Sydney, 
was built upon Crown land about 1845 as a 
residence for the Governor of New South 
Wales, &, with the stables of a former 
residence, was continuously so used until 
1900. Prom 1900 to 1912, by an arrange- 
ment between the Governments of the 
Commonwealth & of the State, the premises 
were occupied by the Governor-General, & 
another residence was provided for the 
Governor of the State. In 1912, this arrange- 
ment having come to an end, the State 
Government threw the grounds attached to 
the house open to the public & took steps to 
convert the stables into a school of music. 
By the New South Wales Constitution Act, 
1865 (c. 64), s. 2, all “ waste lajids in the 
then colony were placed under the control 
of the local Legislature. The A.-G. for New 
South Wales, at the relation of residents in 
the State, .filed an information praying for 
declarations that the house & groumis were 
vested in His Majesty, dedicated to the 
public purpose of a residence for the 
Sovereign’s representative in New South 
Wales, & that neither the Governor of New 
South Wales nor the Governor in Council had 
power to interfere with or alter that purpose, 
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■b. No power to waive statutory 
conditions ,} — A department of the 
Govt, cannot waive the performance of 
any of the condltlona Imposed by the 
legislature.’— Peck v, R. (1834), 1 
B. C. R. pt. 2, 11.— CAN. 


•o. Xjand SetUement Board.)— The 
Land SetUement Board created by 
X>and Settlement & Development Act, 
1924 (c. 128), is a department of the 
Government, Sc there being nothing in 
said Act or other statutes which gives 
it a right to sue or be sued, no action 
lies gainst . it for ants done in 
Its ofholal capacity. — R attenbubt v. 
Land SETitBMBNT Board, {1928] 3 
D. li. B. 882 ; 119281 2 W. W. R. 475 , 
39 B. 0. R. 623 ; on appeal, {19291 
1 D. h. R. 242.— CAN. 


sf. BdacaHon Board,h^An EduOation 


Board is not a Department of State, 
a servant or statutory agent of the 
Crown, or in consimili cam. Sc so is 
not entitled to the prerogatives of the 
Crown, including the prerogative of 
not being bound by a statute unJees 
so provided in the statute.— Christ- 
church Omr Corpn. v, Canterbury 
Education Board, {19333 N, Z. L. R. 
Supp. 22. — N.2. 

PART IX. SECT. 2, SUB-SECT. 1. 

•b. Power to pardon — By whom given, ] 
.* is the power of conferring by 
legislation upon the representative of 
the Crown, suoh as a Colonial Governor, 
the prerogative of pardoning, In the 
Imperial Parliament only, or, if not, 
In what ledalature does it reside. — 
A.-G. FOB Canada v, A.*Q. of Pro- 
vince OF Ontario (1893), 23 Con. 
a* 0. R* 468.— CAN. 
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BC. Not dependent on consent,] — The 
Governor-General on the exerciyo of 
the royal prero^tive may release a 
convict from prison without Iny cou- 
sent . — Re Rotaj. pRKUOGAi’iVE (jf 
Mercy upon Deportation 
OEEDINQS, fl93.S] 2 D. L- ’ 

S. O. R. 269; 5i» C. C. C. ;{t»J.-~CAN. 


art IX. SECT- 2, SUB-SECT. 4. 

sk. Jnnuisiu Ti'nu,s ,\rrr.atifi{/ six 
onths -Senirnre imoostui afirx am' 
zsfa hat inclvdinif im.i)ns>mmmt Hcrvca 
fore )--An timoeHty 7‘o0n<;iug terniK 
T-ecdjiJTr 6 months aijplies to a tU 
onthrt sentenee imposed after the 
rinest y but inelmling impris'ininent 
rvod prior to the fiontence.-— J acobs 
SM(JUIN, [1936] 2 D. h, R. 21 ; 65 
m, C. O. U7.--CAN. 
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& for an injunction restraining the resp. (as 
representing the State Government & 
ministers) from otherwise using the house So 
grounds : — Held : (1) the suit was not main* 
tainable, since no trust had been declared or 
charity established, So the action complained 
of was that of the State Executive & within 
its competence, whether the house So grounds 
wore “ waste lands within above sect, or 
not ; (2) the proceedings were not properly 
constituted since it was claimed that the 
right of administration of the pi*emises was 
in the Crown in the right of the United 
Kingdom, but the Crown in that right was 
not represented before the cts. — A.-G. for 
New South Wales v. Williams, [1916] A. C. 
673 ; 84 L. J. P. C. 92 ; 112 L. T. 785 ; 31 
T. L. 11. 171, P. C. 

264a. ,] — Bidgood v. Davies (1826), 0 

B. & C. 84 ; 9 Dow. So Ry. K. B. 153 ; 6 
L. J. O. S. K. B. 64 ; 108 E. R. 384. 


266. For ‘‘ Chaplain to King »» read 

Royal chaplain/' 

266a. S. P. Winter v. Dibdin (1844), 13 M. So W 
25 ; 2 Dow. & L, 211 ; 13 L. J. Ex. 263 ; 3 
L. T. O. S* 164; 153 E. R. 11. 

Annotation: — Apld. Harvey v. Dakins (1849), 3 Exoh. 266. 

272. Add. Citation : — 48 L. J. Q. B. 465. 

284. Add. Citatiom : — 06 Sol. Jo. 218 ; affd , 
[1922] P. 122. 

287. Add. Annotations : — Held. Robinson v. South 
Australia State (No. 2), [1931] A. C, 704 ; 
Re Wells, Swinburne-Hanham v. Howard, 
[1933] Ch. 29. 

289. Add. Annotation :—~A8 to (2) Refd. Re Carnar- 
von Harbour Acts, 1793-1903, Thomas v. 
A.-G., [1937] Ch. 72. 

290. Add. Annotation : — Refd. Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. C. 88. 

291. Add. Annotation : — Consd. A.-G. for Straits 
Settlmts. V. Pang Ah Yew, [1925] A. C. 555. 


PART IX. SECT. 5. SUB-SECT. 5. 

sd. In proceedings conceming questions 
of legislative inrisdiciion.] — Whore, in 
prooocdinffs between private fiuitors, 
the validity of an Act of a provincial 
leglalutiire is questioned, the A.-G. 
of the province will bo hoard on the 
question of provincial legislative juris- 
diction. — Citizens Ins. Co. v. John- 
ston, Case. Dig. ‘2ud. od. 678. — CAN. 

PART IX. SECT. 6. SUB-SECT. 1. 

h (p. 523) i. For torL]—Ai\ 

action sounding in tort does not lie 
against the Crown. — Creelman & 
Verge r. R. (1920), G2 D. L. R. 390 ; 
20 Exch. O. R. 198.— CAN, 

h (p. 523) If. S. P. Yates v. R. 
(1920), 20 Exoh. C. R. 175.— CAN. 

h (p. 523) ill. S. P. Manseau V. R„ 
[1923] 1 D. L. R. 25; [1923] Exch. 
C, K. 21.— CAN. 

h (p. 523) iv, .] — An action 

In tort does not Uo against the Crown, 
except under epeolal statutory 
authority. — Theriault v. R. (Que.) 
(1917), 16 Exch. C. R. 253 ; 89 D. L. R. 
705.— CAN. 

h (p. 523) V. .] — In an 

action against the Govt, of Ceylon to 
recover for damage caused to a st-eam- 
shlp by grounding in Colombo harbour 
In a berth to which she had been taken 
by a Govt, pilot : — JJeld : it was not 
necessary to decide whether in Ceylon 
the Crown could be made liable In tort 
under Roman Dutch law, but having 
regard to tlie cousidered decision of the 
Supreme Ct. of Ceylon In Colombo 
Electric Tramway Co. v. A.-G., & 
inasmuch as the question in (Deylon 
was whether any particular part, of 
Roman Dutch law had been recognised 
there, very clear arguments would bo 
required to Induce the Judicial Com- 
mittee to reverse that decision, — 
British Petroleum Co., Ltd. v. 
A.-G. FOR Ceylon, [1920] A. C. 147 ; 
95 L. J. P. C. 86 ; 134 L. T. 305 ; 42 
T. L. R. 166.— CEYLON. 

h (p. 523) vi. For fraud.] — It Is 

not competent to prove that the Crown 
has been guiJty of fraud ; nor can the 
Crown be held liable for the fraud of 
its officers , — Re Frost Brothers, 
[1925] 2 I). L. R, 339; [1926] 2 
W. W. R. 459.— CAN. 

291 xiv. .] — An action 

of damages does not lie against the 
Crown in n^spect of a wrongful act 
committed by one of its servants. — 
Maoobegor V. Lord Advocate, [1921 ) 
S. O. 847.— SCOT. 

291 XV. .1— HeM ; (1) 

no action In tort will He against the 
Crown except where & \men such 


right of action is given by Statute ; 
(2) the act of the Crown in pasrlng the 
expenses of & incidental to the funeral 
& burial, is referable to the grace & 
bounty of the Crown 8c did not consti- 
tute an acknowledgraent by it of a right 
of action. — Joubert v. R., [1931] 
Ex. C. R. 113 ; 4 D. L. R. 164.— CAN. 

j (p. 624) i. .]— 

Welden V. Smith, [1924] A. C. 484. — 
AUS. 

J (p. 524) ii. 

Robinson v. State op South Aus- 
tralia, [1929] A. 0. 469, P. C.— AUS. 

y (p. 524). Add “ revsd.. 30 S. C. R. 
42.” 

y (p. 525) i. .]— 

Leclerc V. R. (1920), 62 D. L. R. 324 ; 
20 Exoh. O. R. 236.— CAN. 

y(p. 525)ii. .]— 

Field : the Crown was liable in damages 
under Public Utilities Act, e. 31, for 
an accident caused by a fallen telephone 
wire lying on the public highway, being 
part of a system of wires erected & 
maintained by the provincial Depart- 
ment of RaUwayfl & Telephones. — 
ZoRNER V, K., Hamilton v. R.. [1922] 2 
W. W. R. 1179 ; 67 D. L. R. 7,33.— CAN. 

y(p. 525) Hi. .]— 

The suppliant was wounded by a 
bullet fired, during target practice, 
from the rifle range at Cote St. Luc, 
in the District of Montreal. He filed 
a petition of right claiming damages for 
the lujury be thereby sustaiued : — 
Field : the rifle range was not a ” pubJlc 
work,” within Exchequer Ct, Act, 
50 & 51 Viet. c. 16 (D.). 0 . 16 (c), & 
the Crown was not Uablo. — Lahore v. 
R. (1900), 6 Exch. C. H. 425.— CAN. 

y (p. 525) iv. .] — 

About 11.30 a.m. on Feb. 10, 1928, 
suppliant, whUe entering the Ottawa 
Post Office to purchase stamps, was 
struck on the head by an icicle falling 
from the coping of that building, 
causing her Injury. An employee of 
the Public Works Dept, who had fuU 
charge & care of the roofs of Govt, 
buildings, especially that of the Post 
Office, & whose duty it was to remove 
snow & icicles therefrom, passed the 
building twice on the morning of the 
accident, first between 8 & 8.30 & 
a^in between 9.30 & 10 o’clock, but 
claims no snow or ice needed to be 
removed ; — Held : the omission of the 
officer, whoso duty it was to keep roofs 
free of snow & ico, to notice the presence 
of icicles Sc to remove them, when he had 
ample time to do so before the acci- 
dent, constituted negligence, making the 
Crown liable for the damage resulting 
from such careless omission. — Johnson 
t). R., [1931] Ex. C. R. 163.— CAN. 
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y (p. 525) V. 

Contributory negligence,] — At about 
9 p.ra. on Nov. 15, 1921, one C. drove 
on to a wharf, Montreal Harbour, 
with his two children to visit some 
friends who were employed in trans- 
ferring freight from a shed on the whiu'f, 
rented to private companies, to a ware- 
house In the city. C. had not been 
sent by his employer, had no business 
ttiorc & went solely to amuse himself. 
C. had been drinking Sc. was under the 
influence of Uquor. He was making 
a nuisance of himself & when told to 
go, got into bis car and drove straight 
Into the canal. Sc all were drowuicd ; — 
Field : as C. had no business on the 
wharf on the evening of the accident 
& was there by tolerance, the CrowTi 
under such circumstances was under 
no obligation or duty to him. The 
accident was the result of deceased’s 
inebriated condition Sc he was the 
victim of his own condition & con- 
duct. — Legault V. R., [1931 1 Ex. 0. R. 
167.— CAN. 

y(p. 525)vi. .] — 

There Is no recourse against the Crown 
for injury to the person, except in 
oases coming within the ambit of 
sub-sect, (c) of sect. 19 of Exchequer 
Ct. Act, R. S. O., 1927 (c. 34%— 
Rochon V. R., [1932] Ex. C. R. 161. — 
CAN. 

y (p. 525) vii. 

— Suppliant’s motor-boat collided ^vlth 
a buoy at the mouth of the Brace- 
bridge river, in the Muskoka Lakes 
region, on which there was no light, 
& by his petition sought to recover 
$500 by way of damages to the boat, 
alleged to bo the result of the negli- 
gence of an officer or servant of the 
Crown while acting within the scope 
of hifi duties or employment upon a 
public work, to wit, in not seeing that 
the buoy carried a light : — Held : the 
buoy in question, was not a public 
work within the meaning of sect. 19, 
ss. “ C ” of Exchequer Ct. Act, &, in 
consequence, suppliant was not en- 
titled to the relief sought by his petition 
of right. — Capon v. R., [1933] Ex. C. R. 
54.— CAN. 

y (p. 525) vlH. .] 

—Specially equipped motor cars, 
owned by the (iovt. of Canada, 
ore employed by the Radio Branch of 
the Department of Marino, In the 
detection & elimination of radio 
Inductive interference. Two employees 
of the Radio Branch wore returning 
to Ottawa in such a car, from a tour 
of inspection, when they stopped the 
oar on one side of the travelled road 
to wipe the windshield which had 
become clouded due to weather con- 
ditions. An oncoming car, ip which 
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292. Add. Annotations: — As /o (1) Reid. Wigg v. 
A.-G. for Irish Free State, [1927] A. O. 674. 
As to (2) Dlstd. Kynaston v. A.-G. (1933), 
49 T. L. B. 300. Consd. He Carnarvon 
Harbour Acts, 1793-1903, Thomas v. A.-G., 
[1937] Oh. 72. Reid. A.-G. for Ontaiio 
V. McLean Gold Mines Co. (1926), 95 L. J. 
P. 0. 217 ; Ruislip-Northwood Urban Dis- 
trict Council V. Lee (1931), 145 L. T. 208; 
Thomas v. A.-G., [1936] 2 AH E. K. 1325. 
Generally, Refd. Jaeger v. Jaeger Co. (1927), 
44 B. P. C. 437. 

293. Add, Annotation : — Expld. Nixon v. A.-G., 
[1930] 1 Ch. 566. 

293a. Indemnity Act as defence.] — In 1918 the 
suppliant, who was then a jewelry dealer in 
Petrograd, deposited certain jeweliy with the 
British consul, who was in charge of the 
embassy premises, & owing to difficulties in 
the way of the consular officers obtaining 
money the suppliant agreed that the consul 
might sell the jewelry & use the proceeds for 
His Majesty’s service. The jewelry was put 
in a locked leather bag kept in a safe at the 


embassy. Persons claiming to be repre- 
sentatives of the Soviet Govt, entered the 
embassy & arrested everybody, & afterwards 
tlie bag was found to have been cut open So 
the contents taken. In 1920 the suppliant 
claimed the value of the jewelry, but the 
Foreign Secretary repudiated liability, & the 
suppliant brought a petition of right. The 
A.-G., by demurrer, submitted that there 
was no ground of claim as the facts disclosed 
showed the absence of negligence, <te, secondly, 
he put in an answer & plea that the claim was 
barred by the Indemnity Act, 1920 (c. 48) : — 
Held : (1) the facts stated in the petition did 
not negative the possibility of the proof of 
negligence & the demurrer must be over- 
ruled ; (2) the claim was barred by the 

Indemnity Act, 1920 (c. 48), & there must be 
judgment for the Crown on the answer & 
plea relating to that Act. — B ucknall v. R. 
(1930), 46 T. L. R. 449, C. A. 

305. Add. Ciiation 48 L. J. Q. B. 455. 

317. Add. Annotation : — Refd. A.-G. for Ontario 
V. McLean Gold Mines Co. (1926), 95 L. J. P. C. 
217. 


the Bon of the suppliants was a pas- 
sonerer, oollicled with the Govt, car, & 
he was killed : — Held : the Govt, owned 
motor car, in occupation ik control of 
the Govt. employ( 30 H on the occasion 
in question, was a “ public work 
within Exchequer Ct. Act, R. S. C.. 1 927, 
8. 19 (e) ; the Govt, omployoes in the 
said car were , at the time of the 
collision in question, officers or ser- 
vants of the Crown actine: within the 
scope of thoir duties or employment 
upon a public work, within Exchequer 
Ct. Act ; the ct. has jurisdiction to 
entertain the action. — Dubois v. R., 
[19341 Ex. C.R. 195; [1935J, 2 D. L. K. 
314; rmsrf., [1935] S. C. R. 378 ; 3 
D- L. R. 209,— CAN. 

y (p. 525) ix. .]— 

One K., an enlisted soldier in the 
Canadian Army Service Corps, euffatjed 
as a transport driver, stetioned at 
Kingston, drove a motor truck, loaded 
with supplies, from Kingston & de- 
livered the same to the Royal Air Force 
at Trenton. Whilst returning to 
Kingston the motor truck driven by 
K. negligently collided with a motor 
truck In which M. was a passenger, 
causing his death. Suppliants are the 
widow & stop-mother of M. : — Held : 
K. was engaged In a public work & was 
acting within the scope of his duties 
fits a servant of the Crown, at the time 
of the accident. — Moscovnv. v. R., 
[1934] Ex. 0. H. 188 ; [1935] 2 D. L. R. 
308 ; revsd., [1935] S. C. R. 404 ; 3 
D. L. R. 231.— CAN. 

y (p. 525) X. .] — 

An automobile belonging to R. C. M. P, 
is not a public work & the Crown Is not 
liable for Injuries caused by the 
negligence of the constable driving it. — 
Toman v. R., [1935] 2 D. L. R. 289.— 
CAN. 

y (p. 525) xl. ,]— 

The immunity of the Crown in respect 
of tortious acts of the Cromi’s servants 
l8 not destroyed by the fact that the 
Temiskaming & Northern Ontario 
Railway Oominiselon adrainlste^rlng a 
public undertaking of the Crown may 
sue & be sued. — Peocin v. Loneoan, 
[1934] 4 D. L. R. 776 ; 0, R. 701.— 
CAN. 

y (P.525) xii. — .] — 

About 9 a.m. on Jan. 23, 1934, M. 
when going to the Post Office in the 
town of St. Laurent on business 6c 
while walking on the sidewalk leading 
to the Post Office fell & broke his 
wrist. It had been raining during the 
night Sc the sidewalk was covered with 
Ice. At the place where M. fell there 


was a depression in the cement walk 
which held the water on the ice. The 
caretaker had spread sawdust on the 
walk instead of the sand provided for 
the purpose, & this did not adhere to 
the ice but floated on the water : — 
Held : a Post Office is a pul)lic work 
within the statute ; the act of the 
caretaker in spreading sawdust where 
water was lying when instructions hurl 
Ix^en given to put sand, was negligeneu 
on his part which bound the Crr^wn &c 
rendered it liable in damages. — 
Ludoer Marooux V . R., [19;i7] 

Ex. C. R. 23.— CAN. 

h (p. 525) 1. Services rendered to 

committee,] — The Crown Is not liable 
upon a claim for the services rendered 
by any one to a committee. — Ktmmitt 
r. R. (1896). 5 Exch. C. R. 130.— CAN. 

fT i. For excess of salaries fixed 

approved by Ooveraor -General in 
Council.] — Burroughs v, R. (1891), 
20 S, O. R. 420.— CAN. 

ff (I, Wrongful axis of police in 

course of duty.] — Mtjmbers of the police 
forrjo are prim < fade servants of the 
Crown, & by virtue of the Crown 
Liabilities Act, 1910. the Crown Is 
primd facie liable for wrongful acts 
committed by a member of that Force 
in the course of his duty. In order to 
escape liability it is not sufficient for 
the Crown to show that the police 
officer was performing a statutory duty. 
To take the case out of the Act there 
must be a lack of one or more of the 
essentials of the law relating to master 
& servant such as that the police 
officer was performing a duty of a 
personal nature which made him In- 
dependent of the control of the Crown 
pro hoc vice, — UNION Govt. v. Thornk, 
[1930] App. T). 47.— S. AF, 
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304 ii. .] — R. t?. Perreault 

(1922), 66 D. L. R. 671; 21 Exeh, 
C. R. .355,— CAN 


sd, Reference to head of depart' 

ment] — Under Exchequer Ct. Act of 
Canada, 8. 38, any claim agednst the 
Crown may be prosecuted by petition 
of right or referred to the ot. by the 
head of the department in connection 
with the administration of which the 
claim arises, A claim bv applts. for 
compensation tn respect of the repudia- 
tion of a contract was so referred by the 
l^nister of Railways Sc Canals. Sub- 
sequently the Crown applied for leave 
to withdraw the reference : — AfeW .* 
the claim arose ** In ooimootlon with 
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the administration ” of the Depart- 
ment of Railways & Canals & came 
within sect. 38, & leave must bo 
refused. — Dominion Builpino Corpn., 
Ltd. r. R., [1930] A. C. 90 ; 46 T. L. R. 
22. P. C.— CAN. 

PART IX. SECT. 6. SUB-SECT. 3. 

•f. Right to plead d* demur together.] 
— In a common law action the Crown 
Is entitled to plead & demur together 
without obtaining leave of the ct. — 
Dempster v. Richardson (1931), 24 
Tas. L. R. 75.— AUS. 


PART IX. SECT. 8, SUB-SECT. 4. 

317 i. Addition of AttomeV'General — 
.iciion affecting rights of Crown — 
Petition of right not applicable .] — 
This was an appeal by the A.-Q. for 
Manitoba from an order by which ho 
was added os a doft. to an action 
brought against the University of 
Manitoba to enforce agreements under 
which pltfs. hod agreed to donate 
certain land as a site for the University 
on the condition that the University 
expended a certain amount of money 
on the grounds & In the erection of 
buildings. Pltfs. had transferred to 
the University aU of the hind originally 
contemplated except 25 acres which, 
under an agreement with the provincial 
Govt., they transferred to the province 
as a site for a school for the deaf. 
The agreements with the University 
were confirmed by an order-ln -council 
which also authorised the execution 
of the agreement made with the Ch uwn. 
Pltfs. alleged that these agreomontb 
were interdependent, ik that there 
was In reality a trl -partite bui-guln 
whereby the Govt, entered into the 
arrangement previously mode by tho 
Governors of tho University, f iimisbiug 
$500,000 for a school for the float as 
part of the general scheme for the 
erection of educational buildings. 
This contention tho A.-G. deniviL 
Pltfs. asked for sp<‘ciiir peiformanco 
for an injunction restminmg the 
University from doing 
variance with its contract with pJtfa.. 

from accepting any money from the 
Oiiwii for the erection oi; maintenance 
of university buildings elsowhe^ than 
on mild site. No relief was asked for 
agoinst the Grown ; all that was sought 
\\dtb resiK'ct to it was a declarator ’ 
judgment that the contracts 
order-in-oouncll were not ultra vires : — 
HeJd : tho appeal should be dismissed, 
for the reasons : (a) the A.-G. should 
be a party to this action to represent 
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324a. Civil aotlon i^alnst C^wn Servant — By 
private person-^Dlseretion of eourt to order 
trial at bar.] — A nbebsok v . Gbbbib (1804), 
10 T. L, R. 383. C. A. 

339 a. .]■— In proceedings by information on 

the revenue side of the K, B. Div. claiming 
payment of income tax, the taxpayer cannot 
set off a debt due to him from the Grown. — 
A.-O, V. Gxjy Motobs, I/tb., [1928] 2 K. B, 
78 ; 97 L. J. K. B. 421 ; 139 L. T. 311. 


SiTB-SBCT. 7 . — Costs (p. 530). 

SeCf noWf Administration of Justice (Mis- 
cellaneous Provisions) Act, 1933 (c. 36). 

844. Add, Annotations :-^onsd* lie Letters Patent 
No. 139,207, i?<;OarbonitAlct., [1924] 2 Ch. 53. 
Held. Swift v. Board of Trade, [1926] 2 K. B. 
131. 

345. Add, Annotation : — Refd. Re Letters Patent 
No. 139,207, Re OarbonitAkt., [1924] 2 Oh. 53. 

846. Add, Annotation : — Consd. Re Ijetters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 53. 

348a. In proceedings under Patents & 

Designs Acts.] — Appcts. applied by originating 
summons under Patents Sc Designs Act, 
1907 (c. 29), s. 29, as amended by Patents Sc 
Designs Act, 1919 (c. 80), s. 8, for an inquiry 
as to the remuneration proper to be paid to 
them for the user by a Qo^. depai'tment of 
the patented invention of which they were 
the registered owners. In the coui’se of the 
proceedings, preliminary to hearing of the 
motion, orders were made in which tne litiga- 
tion was treated, with the acquiescence of 
both litigants, as subject to the ordinary 
rule as to costs. Sc on two occasions orders 
were made requiring appcts. to give security 


for costs. Ait&r the healing had proceeded 
for some time appcts. withdrew their claim 
in view of a prior trial of the invention found 
to have been made on behalf of the Govt, 
which, by virtue of the proviso to Patents & 
Designs Act, 1919, s. 8, entitled the Govt, to 
make use of it thereafter without payment. 
On the quesdon how the costs Ought to be 
borne: — Meld: (1) under that part of 
Patents & Designs Act, 1919, which autho- 
rised proceedings against a Govt, department, 
there was no express mention of costs, Sc the 
authority to deal with them was derived from 
the general jurisdiction of the ct., the ct, 
had, therefore, no authority to depart from 
the common law rule that the Grown neither 
paid nor received costs, unless the special 
circumstances of the paiticular case justified 
it in so doing ; (2) having regard to the orders 
that had been made before the heawing of the 
motion, Sc particularly to the two orders for 
security for costs, the ct. would infer an 
agreement between the parties that eavch of 
them should be treated as ordinary litigants 
as regarded liability for costs. — Re Lbttebs 
Patent No. 139,207, Re Carbonit Akt., 
[1924] 2 Ch. 63 ; 93 L. J. Ch. 309 ; 131 L. T. 
89 ; 40 T. L. R. 421 ; 68 Sol. Jo. 476 ; 41 
B. P. C. 203, C. A. 

AnnoiaHon to (1) Conid. Swift v. Board of Trade 

(1926] 2 K. B. 131. 

*.] — rSeCt generally^ Patents. 

848b. As to validity of patent — Action 

against Air Council .] — Held : there was no 
reason for departing from the ordinary rule 
that the Crown neither paid nor received 
costs. — Rowlanb V , Am Council, [1923] 
W. N. 72. 

367, Add, Annotation ;-^ApW. Pathe of Prance v, 
Harris, Same v, Mansbridge (1926), 42 

T. L. R. 760. 


public Interests which he alone can 
serve. Moreover his presence was 
necessary to make any declaratory 
Judment which might be given 
binding upon the Cro^vn ; (6) petition 
of right is not the proper remedy in 
this case, for there was no direct claim 
mad© a^inst the Crown : (c) the case 
falls within the ambit of oases where 
the A.-G. Is properly joined. — Tuxedo 
Holdino Co., Ltd. v. University of 
Manitoba & A.-G. for Manitoba, 
[1.930] 1 W. W. R. 464 ; 3 D. L. R. 
250 ; 38 Man. L. R. 506 ; a^o.» [1930] 
1 B. L. R. 435,— CAN. 
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337 vi. .] — Estoppel cannot be 

invoked against the Crown. — R. v, 
Tbssier (1921), 21 Exch. C. K. 150.-— 

CAN. 

839 lil. — — .] — A subject has no 
right to set off In an action brought by 
the Crown. — R. (Minister of Agbi- 

CULTUBB FOR SASKATCHEWAN) V. 

Bourke. [19263 3 B. L. R. 587 ; [1926] 
2 W. W. R. 397 ; 19 Sask. L. R. 483.— 
CAN. 

339 iv. ,] — ^A right of set-off 

does not exist against the Crown, — 
R. V, BBmsH Aaierioan Bank Note 
C o. (1901), 7 Exoh, 0. B. 119.— CAN, 

o i, — A oounterdahn cannot 

be pleaded against the Crown as of 
right* — A,-0. FOR Ontario v, RtrseEXL 
(1921), 64 I). L. R. 69 ; 49 6. L. R* 
103.— CAN. 


o u. .] — A subject has no right 

to counterclaim in an action brought 
by the Crown. — R. (Minister of 
agbiouxture for Saskatchewan) v. 


Bourke, [1925] 3 B. L. R. 537 ; 
[1925] 2 W. W. R. 397 ; 19 Saak. L. R. 
483.— CAN. 

am. Whether a<Mon brought in right 
name .] — In an action oonoeming trans- 
actions under Soldiers Settlement Act, 
defts. contended that the action should 
have been brought in the name of the 
Soldiers Settlement Board & not In that 
of the Crown : — Held : action properiy 
instituted In that of the Crown. — R. v. 
Say WARD Trading & Ranching Co., 
Ltd., [1924] Exch. O. R. 16.— CAN. 


PART IX. SECT. 6, SUB-SECT. 7,— A. 

ftp. Crown Coete Act, R. S. B, C„ 
1911 (c. nh-Effect of.y-Beld: not 
to apply to the Crown in right of 
Bommlon, the statute not making it 
clear in express terms or by necessary 
Intendment that the reference is to the 
Crown other than in right of the pro- 
vlnoe only. — Montreal Trust Co. v. 
R., [19241 1 B. L. R. 1930 : 1 W. W. R. 
057 ; 33 B. C. R. 280.— CAN. 

sq. Crown Coats Act, R. S. B. 0.» 
1924.3 — Crown Costs Act, R. S. B. C., 
1924, forbids the awcurding of costs 
either in favour of or against the 
Crown as represented by the Govt, of 
the province of British Columbia. — 
R. e. CONWAY (B. C.), [1929] 8 W. W. R« 
268 ! 53 Can. Crim. Csw. 101,— CAN. 

•t. — ,] — Crown Costs Act, R. S. 

B. C., 1034, does not apply to a prose- 
cution under a Bominion Act. On 
dismissing an appeal from a oonviotion 
imder sueb an Act, costs were, therer 
fore, given to the Crown. — R. n, 
Tbonson. ri932J 1 W. W. R. 637; 
57 0. a a 383,— CAN. 
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PART IX. SECT. 6, SUB-SECT. 7.— 0. 

t i. On appeal .] — ^Under Crown 

Costs Act, R. S. B. C., o. 01, costs of an 
aj>peal cannot be given against the 
Crown, though costs in the lower ot. 
may by direction of the ot. — R. e. 
Caskie (1922), 70 D. L. R. 216 ; 38 
Can. Crim. Cas, 198.— CAN. 


t il, Under Eire Marshai 

Act, 1921 (o, 16).] — ^A local assistant to 
the Ore marshal in carrying out the 
duties Imposed on him by the above 
Act is «n ** ofheer, servant or agent of 
& acting for the Crown *’ within Crown 
Costs Act. R. S. B, 0.. 1911 (c. 61), & 
costs of an appeal to the county ot. 
may be given against a local assistant 
to the fire marshal. — W*atbon v, 
Howard, U924] 4 B. L. R. 604 ; [1924] 
3 W. W. R. 404 ; 34 B. C. R, 449.— 
CAN. 


t — Undisf Btmmary 

Ceneietions Act, IL 8. B, C^ 1924 
(c. 246). 1— Crown Costs Act. R.S. B. C.. 
1924 (c. 62), is a bar to the awording 
of costs against the Crown On an 
appeal under Summary Convletions 
Act, B. S, B. C., 1924, form a con- 
viction for an offence against Gkivt. 
Liquor Act, R. 8. B. 0., I®4 (o. 146). 
— R. V, MoLane, B. V. Noon, [19271 
1 W. W. R. 701 ; 47 Can. Crim. Om. 
208 ; 38 B. 0. B. 306.— CAN. 

t Iv, In proeeedings bp ersdiior— 

Oroum adminidrator ofintestaie*s eskds,) 
— Held! neither the Crown nor tl^ie 
A4-O. liable for oosts.-*OABVBm e. 
A.^. OF Frinob Edward Island, 
[idsei 4 D. L. B. 110a.--OAN. 
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***• ^ Letter Patent 

No. IS9,20T, Be Oarbonit Akt., [1924] 2 Oh. 53. 

878. Add. Anmiatiwe :~Aa to (1) Apld. Sterling 
Ti*U0t V. I. H. CouirB., I. Il» Oomrs. v. Sterliui? 
Tmst {X025), 12 Tax Oas. 868. Consd. 
BimiMham Oorpn. v, L R. Comrs., [1929] 
T ’ Central London Railway i?. 

I* R. Comrs., London Electric Railway v, 
L R. Oomrs., Metropolitan Railway v, I. R. 
Co^s. (1984). 151 L. T. 333. Reid* 

Lumaard’s Vlei Estate & Gold Mining Co. v. 
I. R. Oomrs. (1930), 99 L. J. K. B. 330. 


373a. Arbitration to assess compensation lor 

requisitioned goods.] — In assessing the com- 
pensation to be paid for bacon requisitioned 
by the Pood Controller under Defence of the 


Realms Regulations jETeW : ^the 
had no power to order the Cro^ to pAf thd 
costs of the reference & award. — Swilft Co. 
t). Boabb op Tbabe, [1926] 2 K. B. 131 ; 95 
L. J. K. B. 834 ; 135 L. T. 391 ; 42 T. L. B. 
461, 0. A. 

Annotation Inglewood Pulp 8c Paper Oo. «. New 

Brunswick Electric Power Commission, [1928] A. 0, 492. 

376. Add, Annotation ; — Held. Re Letters Patent 
No. 139.207, Re Oarbonit Akt., [1924] 2 Oh. 
53, 

3S2. Add, Annotation : — Retd. R, v. Provisional 
Government (General of the Forces) (1922), 
67 Sol. Jo. 125. 

3B4a. .] — WoLPE Tone's Case (1798), 

27 State Tr. 613. 


Part XII. — The Crown in Foreign Relations. 


887. Add. Annoiaiiona : — As to (1 ) Folld. White, 
Child & Beney Simmons, White, Cliild 
& Beney v. Eagle, Star British Dominions 
Insce. (1922), 127 L. T. 571. Consd. Bank of 
Ethiopia t). National Bank of Egypt & 
Liguori, [1937] 3 All E. R. 8. Held. Duff 
Development Co. v. Kelantan Government, 
^ [1924] A. C. 797 ; Russian Commercial & 
Industrial Bank v. Comptoir D’Escompte 
de Mulhouse (1924), 93 L. J. K. B. 1098 ; 
Lazard Bros. & Co. v. Midland Bank, Ltd. 
(1932), 49 T. L. B. 94. Ae to (2) Apld. The 
Jupiter (1924), 93 L. J. P. 166. Oenerallyi 
Refd. Musmann v, Engelke (1927), 43 T. L. R. 
686 ; Re Russian Bank for Foreign Trade, 
[1933] Ch. 745, 

337a, ] — The Bank of Ethiopia 

was formed under the law of Ethiopia in 1931. 
It was a bank of issue A was the only bank in 
the Ethiopian Empire. In tiie autumn of 
1935 hostilities began betwcion Italy & the 
Ethiopian gust. & on May 1. 193(5, the 
Emperor left the country. On May 5, 1936, 
the Italuin ai*iny entered the capital & there- 
after the affairs of the bank were carried on 
under the supervision of the representative 
of the Italian authorities. In Dec. 1936, the 
British govt, recognised the Italian govt, as 
being the de faeto govt, of the area then under 
Italian control. On June 20, 1936, a govt, 
decree, valid according to the law as re- 
cognised <fc administered by the de facto 
govt., had placed the bank in licjuidation & 
appointed a liquidaRjr : — Held : ( 1 ) it was the 
duty of the ct. to treat the acts of the de 
facto govt, with all the respect due to the acts 
of a duly recognised foreign sovereign state, 
&; this was not affected by the fact that the 
British govt, in addition to recognising a de 
facto govt., recognised the Emperor as a de 
jure monarch ; (2) the Bank of Ethiopia 

had been dissolved under or by virtue of the 
laws of the country under wRich it was incor- 
porated, & had accordingly ceased to exist, 
except in so far as might be necessary for the 
liquidation of its affaii's ; (3) no action could 
be brought in tlie name of the Bank of 
Ethiopia otherwise than by or under the 
authority of the duly constituted liquidator 
of the hank. — Bank oe Ethiopia v. National 
Bank of Eaypr & LictXTobi, [1937] Ch. 613 ; 
[1937] 3 All E. R. 8 ; 100 L. J. Ch. 279 ; 167 


L. T. 428 ; 58 T. I.. R. 751 ; 81 Sul. .To. 
179. 

387b. Decrees of Russian Soviet Government 

^ — Effect of.]— The English cts. will not inquire 
into the validity of acts done by a recognised 
foreign Govt* against its own subjects in 
respect of property situate in its own territory. 

In 1918 a section of Russian revolutionaries 
took & retained possession of movables in 
Russia belonging to pltf. against her will. 
The act of those revolutionaries was sub- 
sequently adopted by the Soviet Govt, as 
the de jure Govt, of Russia. In 1928 the 
movables in question were sold in Russia 
by the Soviet Republic to defts,, who brought 
them to England. In an action by pltf. to 
recover those movables or damages for their 
detention or conversion : — Held : the action 
failed, as the ct. could not inquire into the 
validity of the acts of a foreign sovereign 
Power which had been recognised by the 
Govt, of this country. — Paley (Princess 
Oloa) V, Weisz, [1929] 1 K. B. 718 ; 98 L. J. 
K. B. 465 ; 141 L. T. 207 ; 45 T. L. R. 365 ; 
73 Sol. Jo, 283, C. A. 

Annotations : — Raid. lie HuNRlan Bank for Forelgm Trade, 
(19331 Ch. 746. Do Bo6cho v. South Amorican Store*», Ltd., 
& Chilian Stores, Ltd., [1935) A. C. 148. 

,] — Companies 

Nos. 8623, 8623ar-8523d, 8524, 8527a~8627d, 
ante. 


On liability of Russian 
reinsurance company under reinsurance 
treaties .] — See Insurance, No. 712a, post. 

Cancellation of life assurance.] 

— See Conflict of Laws, No. 640b, ante . 


387c Declaration by representative of foreign 
Sovereign as to ownership of property -How 
far conclusive.] — A declaration by the rej^re- 
sentative of a foi'eign Sovereign as to owner- 
ship of personal property in this country is 
not conclusive in an action between private 
persons, when no question of the immunity 
of the sovereign State from the jurisdiction 
of the ct. is concerned. — The J lpiter 
r3927]P. 250 ; 97 L. J. P. 33; 137 L. T. 333; 
43 T. L. R. 741 ; 17 Asp. M. L. 0. 250, O. A. 

Annotations Retd. Ffrst liuHsian Innye y. London A Lan 
caahiro Insoo., [1928] Ch. 922 ; lis lius^an Bank for 
Foreiirn Trade, [1933] Ch. 746. 

388. Citations For Coop. Pr. Oae. 601 ; 9 
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L. J, O. S. Oh. 216 ; it B. R. 619. L. C..” 
read “ Coop. Pr. Gas. 601 ; 47 B. R. 619 j 
sub nom, Thompson v* Barolat, 9 L. J, O. 8. 
Ch. 215, L, 0. ; previous proceedings (1828), 
6 L. J. O. a Oh. 93,” 

389. Add. Annotation : — ^Refd. Foster v. Driscoll, 
Lindsay v. Attfleld, Lindsay v. Driscoll, [1929] 
1 K. B. 470. 

801. Add, Annotations : — Retd. The Tervaefce, 
[1922] P. 269; Bngelke v, Musmann, [1928] 
A. 0. 433. 

892. Add, Annotation : — As to (2) Retd, The 
Tervaete, [1922] P. 259. 

894. Add. Annotations : — Consd. Du£E Develop- 
ment Co. V, Kelantan Government, [1924 
A. C. 797. Refd. The Tervaete, [1922 
P. 259 ; tie Bjorostad & Ouse Shipping Oo.» 
[1924] 2 K. B. 673 ; Compauia Mercantile 
Argentina v. United States Shipping Board 
(1024), 93 L, J. K. B. 816; The Jupiter 
(1924), 93 L. J. P. 156; The Jupiter (No. 3) 
(1927), 137 L. T. 333; Engelke v. Musmann, 
[1928J A. C. 433. 

395. Add. Annotation : — As to (2) Rofd. Dickinson 
V. Del Solar (1929), 45 T. L. R. 637. 

396. Add. Annotation : — Refd. Musmann v. 
Engelke (1927), 96 L. J. K. B. 824. 

401. Add. Annotation : — 'Apld. The Tervaete, 
[1922] P. 259. 

408. Add. Annotation : — Refd. Fenton Textile 
Assocn. V. Krassin (1921), 38 T. L. R 259. 

409. Add. Annotation : — Consd. Musmann v. 
Engelke (1927), 96 L. J. K, B. 824. 

411. Add. Annotation: — Consd. Engelke v, Mus- 
mann, [1928] A. 0. 433. 

412a. Chief of mail department — Within privilege.] 

— Held : the rule as to immunity from civil 
proceedings, on the ground of diplomatic 
privilege, extended to a domiciled subject 
of the United States who was the chief of 
the mail department of the United States 
Embassy in London, — Assurantie Oom- 
PAQNIB Excelsior v. Smith (1923), 40 
T. L. R. 105, 0. A, 

413. Transfer pai’agraphs (2) to (5) to No. 421, 
post. 

Annotations : — For the existing annotations 
read “ Refd. Re Republic of Bolivia Ex- 
ploration Syndicate, [1914] 1 Ch. 139.” 

418a. Evidence — Settlement by Attorney-General 
on instructions of Foreign Office.] — A state- 
ment made to the ct. by the A.-G., on the 
instructions of the Foreign Office, as to the 
status of a person claiming immunity from 
judicial process on the groimd of diplomatic 
privilege, whether as ambassador or as a 
member of the ambassador’s staff, is con- 
clusive. 

Deft, in an action in the K. B. Div. for 
arrears of rent took out a summons to set 
aside the writ, on the ground that he was a 
member of the staff of the German Embassy, 
& filed two affidavits in support of his 
application. Pltf. applied for leave to cross- 
examine deft, upon his affidavits. The judge 
ordered deft, to attend for cross-examination. 
On appeal the A.-G. attended at the request 
of the Foreign Office, Sc on the invitation of 
the ct. informed them that deft, had been 
appointed a member of the staff of the 1 


German Ambassador imder the style of 
consular secretary, & had been received in 
that capacity by the British Govt. : — Held : 
(1) the statement of the A.-G. was binding 
on the ct., & deft, was entitled to diplomatic 
privilege; (2) (Lord Dunedin) apart from 
that statement, the order for the cross- 
examination of deft, would have been 
justified. — E ngelke v. Musmann, [1928] 
A. C. 433 ; 97 L. J. K. B. 789 ; 139 L. T. 
686 ; 44 T. L. R. 731, H. L. ; revsg. S. 0. 
sub nom. Musmann v. Engelke, [1928] 1 

K. B. 90, 0. A. 

421. After the catchwords insert paragraphs (2) 
to (5) from No. 413. ante, substituting the 
numbers “(1), (2), (3), (4),” for “(2), (3), 
(4). (5).” 

Citations : — For ** No. 413, antCy” read 
“ (1832), 1 Or. & M. 117 ; 1 Dowl. 588 ; 3 
Tyr. 184 ; 2 L. J. Ex. 13 ; 149 B, R. 338.” 

Annotations: — As to (1) ConsA, Parldnson r. Potter (1885), 
16 Q. B. D. 152. As to (3) Oonsd. Parkinson v. Potter 
(1885), 16 Q. B. D. 152. Refd. Engelke v. Musmann, 
[1928J A. C. 433. 

421a. Liability to be cross-examined to 

ascertain status.] — Engelke v. Musmann, 
No. 418a, ante. 

422. Add. Annotation : — Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

425. Add. Annotation : — Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

427. For No. 413, an^e,” read ” No. 421, ante.” 

429. Add. Annotation : — Refd. Bngelke v. Mus- 
mann, [1928] A. C. 433. 

430. Add. Annotation: — Refd. Musmann v. 
Engelke (1927), 96 L. J. K. B. 824. 

431. Add. Annotation : — Refd. Engelke v. Mus- 
mann, [1928] A. 0. 433. 

432. Add. Annotation : — Refd. Musmann v. 

Bngelke, [1928] 1 K. B. 90. 

435. Add. Annotation : — As to (2) Refd. Musmann 
V. Engelke (1927), 90 L. J. K. B. 824. 

436. For “ No. 413, ante,' read ” No. 421, ante."* 

445. For “ No. 413, ante,” road “ No. 421, ante."" 

' W7, Add. Annotation : — Refd. Musmann v. 
Engelke (1927), 96 L. J, K. B. 824. 

447a. .] — Engelke v. Musmann, No. 418a, 

ante. 

462a. No waiver of privilege from execution.] 

— An ambassador in this country is entitled 
to complete immunity from the jurisdiction 
of the local cts. except in cases in which he 
submits to or invites the jurisdiction. Where 
an ambassador, sued as administrator to an 
intestate’s estate, has submitted to the 
jurisdiction down to judgment, & an order 
has been made determining his liability to 
pay money into ct., he can still assert his 
immunity from process by way of execution 
& set up Diplomatic Privileges Act, 1708 
(c. 12), as an answer to an application for 
leave to issue execution against his personal 
property . — Re Suarez, Suarez v. Suarez, 
[1917] 2 Oh. 131 ; 86 L. J. Oh. 673 ; 117 

L. T. 289 ; 33 T. L. R. 406 ; 61 Sol. Jo. 624. 

466. Add. Annotations : — Consd. Dickinson v. Del 
Solar (1929), 46 T. L. R. 637. Refd. Engelke 
V, Musmann, [1928] A. 0. 433. 

465a. By order of diplomatic superior.] — 

Deft., who was First Secretary of the Peruvian 
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Legation* took out a policy of insizrance 
agSn^ legal liability to members of the 
public in connection with the driving of his 
motor car, ^le policy providing that “the 
assured . . . shall not in any way act to the 
detriment or prejudice of the (insui’ance) 
co.’s interests,” & that “ the co. is entitled 
to take absolute control of all negotiations & 
proceedings.” Pltf. brought an action for 
personal injuries against deft., & the latter 
served on the insurance co. a third-party 
notice claiming an indemnity. An appear- 
ance without protest was entered in the action 
on behalf of deft., as the Peruvian Minister 
forbade deft, to raise the plea of diplomatic 
immunity, no such plea was inserted in the 
defence. The jury found a verdict for pltf. 
for damages, & the insurance co. repudiated 
liability on the ground that deft, had broken 
the conditions of the policy by insisting that 


Vd. XI.— Constitutional Law. Cases 4W>a— -^8. 

the plea of diplomatic immunity should not 
be raised : — Beld : the privilege of dijplomatic 
immunity was waived by the entry of appear^ 
ance without protest. — D ickinson v. Del 
SOT^, [1930] 1 K. B. 376 ; 99 L. J. K. B. 162 ; 
142 3^. t. 66; 45 T. L. It. 637. 


Sect. 5.— PASSPORTS (Vol. XI., p. 543). 

474a. Property of the Crown.] — A passport issued 
by the British Passport Office on behalf of the 
Secretary of State for Foreign Adairs to a 
person who afterwards becomes bkpt. is the 
property of the Crown & not the “ property ” 
of the bkpt. within Bkx)cy. Act, 1914 (c. 59). — 
Re SUWALSKY, SuWALSKY V. TRUSTEE & 
Official Receiver, [1928] B. k C. R. 142. 
Forgery of .] — See Criminal Justice Act, 1925 
(c. 86), s. 36. 


Part XIII. — The Crown in relation to War and Peace 


477. Add. Annotation: — Generally y Refd. Nether- j 
lands-American Steam Navigation Co. v. 
Procurator- General (1925), 42 T, L. R. 81. 

483. Add, Annotation: — Aa to (1) Refd. Foscolo 
Mango & Co. v. Stag Line, Ltd., [1931] 2 
K. B. 48. 

487a. .] — By a policy of insurance 

effected on Nov. 2, 1918, during the European 
War, deft, agreed to pay to pltf. a certain 
sum “ in the event of peace between Great 
Britain k Geimany not being concluded on 
or before June 30, 1919.” On June 28, 
1919, these Powers signed a treaty of peace, 
but they did not exchange & deposit ratifica- 
tions of the treaty untd Jan, 1920. In an 
action brought by pltf. against deft, upon the 
policy in Aug. 1919 : — Held : peace had not 
been concluded between these Powers on 
or before June 30, 1919, within the policy, 
& pltf. was therefore entitled to succeed in 
the action.— Kotzias v, Tyser, .,[1920] 2 


K. B. 69 ; 89 L. J. K. B. 529 ; 122 L. T. 795 ; 
36 T. L. R. 194 ; 15 Asp. M. L. C. 16. 
Annoialiim : — FoUd. Lloyd v, Bowring* (1930), 36 T. L. R. 
397. 

4 g 7 t), .] — For the purpose of a contract 

to pay a sum of money ” if peace is not 
declared ” by a ceitain date between two 
nations at war, peace is not declared until 
the ratification of the treaty of peace. — 
Lloyd v. Bowring (1920), 36 T. L. R. 397. 

487 c, Whether subject’s debt discharged.] — 

Troner V, Hassold (1670), 1 Cas. in Oh. 173 ; 
22 E. R. 748. 

487d. S, P. Weymjberg v. Touch (1669), 1 Cas. in 
Ch. 123 ; 22 E. R. 724. 

496. Add. Annotation : — Refd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 

498. Add. Annotaiion: — Refd. Commercial & Estates 
Co. of Egypt V. Board of Trade, [1925] 1 
K. B. 271. 


PART XII. SECT, 3. 


469 i. Whether consent of legislature 
necesmry — Interference with private 
rights .] — In Canada or Great Britain a 
treaty does not confer, as between the 
state & the subject, or as between 
subjects, any rights upon the latter : — 
Held : therefore, the Ashburton Treaty 
relating to water rights, never having 
been validated by statute, is no part 
of the law of this country, but it is 
binding in honour on the Crown & 
Its successors . — Re Arrow River & 
Tribotaries Slide & Boom Co., 
[1932] S. G. R. 495 ; 2 D. L. R. 250.— 
CAN. 


PART Xin. SECT. 2. 


487 i. Treaty of peane — Ratification 
by sovereign authority necessary.] — Ite 
9UTH Battalion, Winnipeo Rifles, 
[1923] 1 W. W. R. 37.-~CAN. 


487 li. Between Great Britain 

enemy countries — Date of signing — 
Kffeot an option to purchase .] — Parrt 
V. Duncan (1921), 05 D. L. R. 701 ; 
[1921] 2 W. W. R. 879.~-CAN. 


PART XIII. SECT. 8. SUB-SECT. 1- 

sf. Order in Council under War 
Meamres ’tct. 1914, $. 6 — Validity ,] — 
Held: the ofuiesion of an averment 
the Governor In Council deemed 


an Order advisable for the welfare of 
(Canada by reason of the existence of 
real or apprehended war, did not render 
the Order in Council in valid. — P ugslky 
V. Garson (1922), 60 N. B. R. 414. — 
CAN. 


Bg. Calling out militia — Liability for 
expenses — Whether on Dominion or 
Rrovirice .] — The question roferrt3d to 
this ot. was whether the provlncse of 
Nova Scotia was liable, or not, to pay 
to the Dominion of Canada all expenses 
& costs incurred by the latter by 
reason of part of the active militia of 
Canada being called out & serving in 
aid of the civil power in the county of 
Cape Breton in 1925, In a case of riot, 
upon a requisition, made by the 
A.-G. of Nova Scotia in the form 
prescribed by s. 85 of the Militia Act, 
which included an undertaking by 
him that those expenses & costs would 
be paid to the Dominion Govt, by the 

E rovlnce : — Held : the question should 
e answered in the negative. Sects. 
80 to 90 of the Militia Act repose certain 
powers in the person occupying the 
position of A.-G. in the province for 
the time being, but the exercise of 
these powers does not in any way 
depend upon the consent of tne 
Lloutonant-Governor or of the pro- 
vincia legislature. The Militia Act 
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nvisages the A.-G., not In his capacity 
8 A.-G. to His Majesty as the Sovereign 
lead of the province, but as a person 
1 whom certain powers are vested Sc 
n whom oeitaln duties are laid by 
ho statute. These sects. api)ly to 
very province & go into opemtion 
adepondentiy of the scope of the 
l.-G.’s authority to bind the province 
a respect of the expenditure of inoncyB 
or such purpose. Therefore tliest' 
uoctments do not coutempldto a 
Luty to pay, proceeding from a con- 
ract between the province Sc tbe 
dominion. The revenues of tfu' 
jrovinoe are vested in His lyiajesty oh 
ho supreme h(‘ad of the province, ».v 
he right of appropriation of 
■ovonues belongs to the of 

he province exelusivi'ly. Sctnhie . rn • 
^.-G., whose duties, in so fjr 
aateri!U. toolurto tiic 

iuminii.traUoii of f'f v 

irovlnce. iifls no statutoij autnotity 
0 undertake the payinont now 
bv tho Dominion ; the 
mattars comprised within the 
imervlHion of tlio adininlstmtion of 
lietioo would not embrace authority to 
liter into sueli an undertaking.- - 
V Tboops in Cape Breton, RBFEii- 
nce, [1930] S. 0. R. 56 : sub nunu 
.-G. OF Canada v. A.-G. of N.S., 
.930] 4 D. L. H. 82. — CAN. 



Gases 4W— set. AND Emfibi 

499. Add, Annoiaiims :^A 0 i& (1) Heidi. Federated | 
Ooal & Shipping Oo. e. B*, 11922] 2 K. B. 42. 
As lo (4) Held. A. ife B. Taii^ v. Secretary of ! 
State for Air, [1922] % K. B. 828 ; Matthey 
r. Ourling, [1922] 2 A. C. 180 ; JKe Oolnbrook 
Chemical & Explosives Oo.^ A.^G. v. The 
Co., [1928] 2 Oh, 289 ; Commercial & Estates 
Co. of Egypt V. Board of Trade, [1925] 1 K. B. 
271 ; Rowland & Mackenzie- Kennedy v. Air 
Council (1927), 96 L. J. Ch* 470. Generally, 
Held. Netherlands- American Steam Naviga- 
tion Co. V, Procurator-General (1925), 42 
T. L. R. 81 ; Prance Fenwick v, R., [1927] 

1 K, B. 458. Generally, Betd, Austrian 
Property Administrator v. Russian Bank for 
Foreign Trade (1931), 47 T. L. R. 550. 

Under Indemnity Act, 1920 (o. 48^ — 

“ Direct loss or damage ** — What Is.] — Claim- 
ants carried on business as motor garage 
proprietors in Dublin, where they owned & 
occupied extensive premises peculiarly well 
suited to their purposes. These premises 
were taken by the Govt, under powers con- 
ferred by statute for the defence of the realm. 
Claimants, having tried & failed to acquire 
premises temporarily, took the only reason- 
able course ; they bought other premises, 
fitted them for use as a garage, & transferred 
to them all the appliances of their business 
which they thus continued to carry on -as well 
as they could. When the Govt, retired from 
possession of the original premises claimants 
sold the substituted premises. They alleged 
that the difference between the amount 
they had expended in acquiring the substi- 
tuted premises & fitting them for use as a 
garage on the one hand, & the sum they 
received on the sale of the substituted 
premises on the other hand amounted to 
£3,429. They claimed this sum as an item 
of direct loss or damage incurred or 
sustained by reason of interference with 
their “ property or business within sect, 

2 (1) (b) of the above Act ; — Held : “ direct 
loss or damage ” may include consequential 
damage, & the item claimed could not bo 
entirely excluded as indirect loss, but the 
amount to which claimants might be entitled 
in respect thereof must be assessed by the 
War Compensation Ot. — A. & B. Taxis, Ltd. 

V. Secrktary op State for Air, [1022] 2 
K. B. 328 ; 91 L. J. K. B. 779 ; 127 L. T. 

478 ; 38 T. L. R. 671 j 66 Sol. Jo. 633, 0. A, 

Duty of tribunal assessing com- 
pensation.] — Observations on the question of 
the extent of the duty of the War Com- 
pensation Ct., in deciding a claim for com- 
pensation under the above Act, to dif- 


DiGBST SUFFIJIMENT. 

fercntiate between their findings on iasues 
of fact A their findings on issues of law, in 
view of there being, undensect. 2 (1) of the 
Act;, no right of appeal except on a point of 
law.— -M offat Hydropathic Oo., Wd. 
SBCRBfTABY OF STATE FOB WAR (1924), 40 
T. L. R. 543 ; 68 Sol, Jo. 635, H. L. 

606a. --T— Certificate that taking necesswy— 
Mode of granting.]— (1 ) Where land is being 
acquired compulsorily for military purposes 
under the above Act, the certificate that the 
taking of the land is necessary or expedient 
is duly granted, although the person whose 
land is being acquired has not been heard ; 
for the granting of such a certificate is not a 
judicial, but a merely administrative act. 

(2) It is not a condition precedent to the 
summoning of a jury under sect. 19 of the 
above Act to assess the compensation payable 
to the owner of the land, that the Secretary 
of State for War shall have been put into 
possession of the land under the sect. ; but 
even if it was, that condition precedent would 
have no application to the assessment of 
compensation in such a case under Acquisition 
of Land (Assessment of Compensation) Act, 
1919 (c. 57).— Hutton v. A.-G., [1927] 1 Oh. 
427 ; 96 L. J. Oh. 285 ; 137 L. T. 20 ; 43 
T. L. R. 166 ; 71 SoL Jo. 159. 

05b, Conditions precedent to assessment of 

compensation — Whether Crown In possession.] 

— Hutton v. A.-G., No. 505a, ante, 

S07a. Costs of establishing claim to fund in Court.] 
— Three guineas is a proper sum to allow to 
each successful claimant to a fund in ct. for the 
costs of establishing his claim. — Watbrton v, 
Burt (1870), 39 L. J. Ch. 426. 

12. Add, Annotations : — As to (2) Refd. Federated 
Ooal & Shipping Oo. v. R., [1922] 2 K, B. 
42 ; Rowland v. Air Council (1923), 39 
T. L, R. 228. Generally, Refd. France Fen- 
wick V, R., [1927] 1 K. B. 468 ; Bourne- 
mo uth-Swanage Motor Road & Ferry Oo. v. 
Harvey, [1930] A. O, 549 ; Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 

16a. - — : Closing of public footpath over 

land acquired.] — The ct. refused an applica- 
tion by the Air Ministry under sect. 0 (3) 
of the above Act, for leave to close per- 
manently a public footpath over land wMch 
they had purchased under sect. 3 of the Act 
for an air depot. — Secretary of State foe 
War V, Middlesex County Council (1923), 
89 T. L. R. 357 ; 21 L. G. R. 291. 

21. Add, Annotation : — Generally, Refd. France 
Fenwick v, R., [1927] 1 K. B. 458. 


PART XIXI. SECT. 8, SUB-SECT. 8.— A. 

480 i. Whether owner enlUted to oom^ 
ptmcUiofir^Posaession taken for ptir- 
poses of defence ,] — K. v. Brown <1920), 
50 D. L. R. 312 ; 29 Exoh. O. K. 30-— 

CAN. 


499 li, Held.* portion of 

a buildlxiif ooocpled by the Govt, aa a 
reorultmg station was not a public 
work ** within Exoh, Ot. Act, «. 20 (c), 
m Co, V, R., Powers v. R. 

, 63 D. L. R. 617 ; 63 S. C. R. 
141.— CAN. 


499a i. Under Indemnity Aei, 

1920 (e. 48 ) — Basis of assessment.]'-^ 
A distlUery roquisitioned during the 
war, owing to a fire while it wae fa the 
Govt.'s possession, oonld nbt be used 
for distilling for nearly three yeibts 
after Jan. 19, 1919, at which date 


the prohibition against distilling was 
withdrawn. The proprietors having 
olatmed compensation for loss of 
profits during the throe years t — Held ; 
the loss of profits was due, not to the 
war, but to the requisition & the file, 
& the basis upon which oompensation 
fell to be assessed was the prices 
obtainable for whisky during the three 
years, taken In conjunction with the 
other circumstances actually exist- 
ing during that period. — M ackenzie 
Brothers v. The ausiiralty, (1025] 
S. C. <H. L.) 38.~HBCOT, 


FART XIU, SECT. 8, SUB-SECT. 7. 

pm, JiemieiHon under Order in 
lowers of Dominion Govern- 

, __ virtue ot Order in Council 

doM Nov. 24, 1916, passed under 
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War Measures Act, 1914 : — Held : the 
Dominion Govt, was empowered to 
roQuisltlon ships in its own name & as 

g rmolpal & not as agent for the British 
fovt., & the Minister of Marine & 
Fisheries, acting thereunder, had no 
power to vary same by addlxw to or 
derogating therefrom. — Be Garton, 
Williams 8c Wiomore 3c Gaston, 
Williams Be Wiomorr Steamship 
OORPN. V. R. (1922), 66 D. h. R. 242 ; 
21 Exoh. O. R. 370.— CAN. 


626 i. Oompmsation for re<p4siHoned 
ship — To what amount claimant entiHed 
-“-Coonparison With rate in United 
States better guide than rede.]— 

Be Gaston, Williams 8c wiomobb 
Gaston, Williams Be. Wicmore Bteam 
SHIP OoRPN. V, U. 11922), 66 D. h. R. 
242; 21 Exoh. G. R. 376.--OAN. 



VoL Zl. — Oonstitatioiial Law. Cases 526**'*S8w^ 


526. Add, Citation : — 16 Asp. M. L. 0. 206. 

Add, Annotation : — Aa to (3) Dlstd. A.*Q. 
V, Eoyal Mail Steam Packet Co., [1922] 2 
A. 0. 279. 

526a« Power to Impose payment lor licence to sell 
ship to foreigner — Recovery ol money paid — 
Indemnity Act, 1920 (c. 48), s. 1 {!).] — The 
Shipping Controller, purporting to act in 
pursuance of his powers under Defence of 
the Realm Regulations, imposed upon 
suppliants as a condition of granting them 
a licence to sell a steamship to a foreigner 
the payment to him by suppliants of £30,800. 
By their petition of right suppliants alleged 
that the Shipping Controller had no lawful 
authority to impose a condition or to exact 
the payment, which suppliants had paid 
imder protest, & that the Shipping Controller 
thereby became liable to repay the money 
to suppliants as money had & received to 
their use. The petition of right was not 
brought within one year from the termination 
of the war or within one year from the 
exaction of the money. The Grown demurred 
to the petition, on the ground that the case 
if founded on the alleged tort of the Shipping 
Controller was barred by the above sub-sect., 
if based on an alleged breach of contract, 
the proceedings not having been brought 
within the prescribed time failed under 
proviso (b) of that sub-sect. A further 
ground of demurrer was that a petition of 
right would not lie against the Crown for 
tort, for the King could do no wrong. Sup- 
pliants contended that they were entitled 
to waive the tort & to sue for money liad & 
received by the Shipping Controller A now in 
the hands of the Crown, &: that their claim 
so grounded was not a proceeding for or in 
respect or on account of any act of the 
Shipping Controller, & therefore was not 
within the terms of the Act : — Held : the 
allegation that suppliants’ money had been 
extorted from them by the wrongful act of 
the Shipping Controller was an essential 
part of suppliants’ case, from which the 
claim for money had & received arose ; & 
as such act was one to which the above 
sub-sect, applied, the petition of right was 
barred by that sub-sect. — Bristol Channel 
Steamers, Tyro, v, R. (1924), 131 L, T. 608 ; 
40 T. L. R. 650 ; 68 Sol. Jo. 771. 

626b. ^ .] — The Shipping Controller, 

purporting to act under the authority of 
Defence of the Realm Regulations, required as 
a condition of a licence to suppliants to sell 
one of their ships to a foreign firm that they 
should pay a percentage of the purchase 
money to the Ministry of Shipping, & sup- 
liants paid the percentage. On a petition 
of right to recover back the money so paid : — 
Held: (1) the imposition of the condition 
was illegal, & the payment was not a volun- 
tary payment ; (2) the petition of right was 
barred by the above sub-sect. ; it was not 
open to suppliants, by waiving the tort of 
the illegal exaction & suing for money had 
Ik, received, to bring the case within par. (b) 


of the proviso to the sub-sect., for ttio case 
fell within the exception to the proviso 
as being one in which a claim for compensa- 
tion could have been brotight under seCt^ 
2 (1) (6); (3) (Bankes & Sarqant, L».JJ.) 
suppliants failed to bring the case within the 
proviso upon the further ground that the 
contracts referred to in paragraph (b) are 
limited to express contracts, & do not 
include the fictitious contract to repay money 
improperly extorted, the implication of which 
arises upon a waiver of the tort, — Brocklb- 
BANK, Ltd. V, K., [1025] 1 K. B. 62 ; 94 
L. K. B. 20 ; 132 L. T. 166 ; 40 T. L- R 
809 ; 69 Sol. Jo. 105 ; 16 Asp. M. L. 0. 415, 
C. A. ; revsg., [1924] I K. B. 647. 

Annotations: — As to (1) Consd. China Navigation Co. v. 
A.-G. (1932), 48 T. L. R. 376. As to (2) FoUd. Marwhal 
Shipping Co. r. R. (1925), 41 T. L. R. 285. GoUBd. 
Copper Export Asaocu. Inc. v. Mersey Docks Ilarbour 
Board (1932), 48 T. L. R. 542. Generally, Refd. Bristol 
Channel Steamers v. R. (1924), 131 L. 008 ; Hardie 
& Lane v. Chilton (1027), 90 L. J. K. B. 1040. 

526c. .] — Suppliants were re- 

quired in 1919 by the Shipping Controller 
to pay £20,000 to the Exchequer as a 
condition of ids giving them permission to 
sell a steamship to a foreigner, k they made 
the payment accordingly. On a petition of 
right to recover back the amount from the 
Crown on the ground that the demand was 
unlawful : — Held : as the demand was 

made in the bond fide belief that the Shipping 
Controller was entitled to make it & as he 
was purporting to act in tlie execution of his 
duty the Crown was protected by the above 
sub-sect. — Marshal SairpiNo Co. (in 
liquidation) V . R. (1926), 41 T. L. R. 
285. 

528d, Transfer of liabilities incurred 

by Shipping Controller to Board ol Trade — 
Whether action maintainable against Board 
of Trade,] — (1) Pltfs. in 1922 brought an 
action against the Board of Trade for money 
had & received. The money which it was 
sought to recover was alleged to have been 
wrongfully extorted from pltfs. in 1919 
by the Shipping Controller under colour of 
his office, JiL it was alleged that, on pltfs. 
electing to waive the tort, he would have 
been personally liable to refund the money 
as having been received to their use. By 
Ministry of Shipping (Cessation) Order, 1921, 
it was provided that the office of Shipping 
Controller should cease to exist, k that 
“ All . . , liabilities . . . incurred by the 
Shipping Controller , , . shall be transferred 
to the Board of Trade,” The ” Board of 
Trade ” is the name given by statute tf) an 
unincorporated committee of the Privy 
Council. On an application to strike out the 
writ on the ground that the Board of Traile, 
as a department of the Crown, could not bo 
sued ; — Held : the intention of the Order 
was to transfer to the Board of Trade a« a 
Govt, department the persoryil liabilities, 
if any such there were, of the Shipping 
trollor for any wrongful acts committed by 
him in his oftlce, k tiio Board was liable to 


626 ii. .V— Lem AY v, R, in the owner & not in the charterer ; — 

(1922), 68 D. L. R. 489 ; 21 Exoh. C. R. Held : the true intent, meaning' & 
364. — 0AN« spirit of War Measures Act, 1914, s. 7, 

is to maintain & preserve to the 

626 ili. WIm erUUUd — Charterer subject any rights possessed by him 

or owner .} — Whereas the right of action at common law, & wnich he previously 
against the Crown Is at common law had notwithstanding that Act ; & 
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int Hcct. docH not confer upon him 
IT new rights to nornpensation In 
Idltlon to those which he otherw ^ 
ijoyed. — W arner Quinlan Asphalt 


CAN. 



Casas 526d— S58a. Bn©lish and Empire Digest Supplement. 


be sued in respect of those aets notwithstand- 
ing that it was an unincorporated body. 

(2) Although the Board of Trade may in 
the above-mentioned circumstances bo sued 
as a Govt, department, service of the writ 
must, unless the solr. to the Board accepts 
service on their behalf, be effected upon the 
individual constituent members of the Board 
personally. 

(3) Where an official of a Govt, department 
wrongfully extorts a sum of money from a 
subject for the use of the Crown & the 
injured party waives the tort :■—<>«. .* whether 
he can sue the official personally as for money 
had & received, or whether his only remedy is 
not by petition of right against the Crown. — 
Marshal Shipping Co. v. Board of Trade, 
[1923] 2 K. B. 343 ; 92 L. J. K. B. 901 ; 129 
L. T. 644; 39 T. L. R. 415 ; 67 Sol. Jo. 639 ; 
16 Asp. M. L. 0. 210, O. A. 

dnnotalions : — As io il) Befd. Q. S. & W, Ry^. of Ireland v. 
R., [19'U] 2 K. B. 450. As to (3) Refd. Brocklebank e. R., 
[1924] 1 K. B, 647. Generally^ Befd. Bristol Channel 
Steamers v. R. (1924), 131 L. T. 608. 

Actions against Departments of State 
generally, see Agency, Vol. I., pp. 664, 655 ; 
Public Authorities. 

627. Add. Annotation : — Generally ^ Refd. R. v. • 
Minister of Health, Ex p. Yaffo, [1930] 2 
K. B. 98. 

630. Add. Annotations: — As to (1) Refd. Com- 
mercial &> Estates Oo. of Egypt v. Board of 
Trade, [1925J 1 K. B. 271. Generally, Refd. 
Newcastle Breweries v. I. R. Comrs. (1^27), 
137 L. T. 426 ; R. v. Minister of Health, Ex p. 
Yaffe, [1930] 2 K. B. 98. 

681. Add. Annotations : — As to (5) Refd. Swift v. 
Board of Trade (1924), 93 L. J. K. B. 529. 
Generally, Refd. Commercial & Estates Co. of 
Egypt t;. Board of Trade, [1925] 1 K. B. 271 ; 
R. V, Minister of Health, Ex p. Yaffe, [1930J 
2 Iv. B. 98. 

534. Add, Annotation : — Consd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
[1925] 1 K. B. 271. 

534a. — .] — ^A British ship 

lying in a neutral port & laden with a cargo 
of timber belonging to neutrals of another 
country was requisitioned during the war 
by the British Govt. & brought home with 
her cargo to England without the consent & 
against the protest of the cargo owners. The 
timber was then requisitioned by the Con- 
troller of Timber Supplies on behalf of the 
Board of Trade avowedly under Defence of 
the Realm Regulations, 2B & 2JJ. The 
oymers of the cargo made a claim in the War 
Compensation Ct. for compensation & con- 
tended that it should be assessed under 
Indemnity Act, 1920 (c. 48), s. 2 (2) (iii.) (a), 
on the ground that in the circumstances they 
would but for the Act have had a legal right 
to compensation: — Held : (1) the regulations 
did not apply to a seizure of goods of a 
neutral brought into England against his 
will ; (2) the requisition of the timber was 
justifiable as an exercise of the royal pre- 
rogative right of angary &} was, therefore, 
made “ in exercise of’ a ** prerogative right 
to His Majesty’* within s. 2 (1) (6) of the 


Ac^ inasmuch as that right involved the 
obligation to pay full compensation to the 
owner of the property seized, claimants 
would have had apart from ” the Act a 
valid claim for compensation by petition of 
right, the Crown admitting that such a 
claim constituted “ a legal right to com- 
pensation,’* compensation was to be assessed 
according to the principle laid down in s. 2 (2) 
(iii.) (a) of the Act. — Commercial & Estates 
Co. OF Egypt v. Board op Trade, [1925] 1 
K. B. 271 ; 94 L. J. K. B. 50 ; 132 L. T. 516, 
C. A. 

Annotation :^Aa to (2) Consd. Nothertan ft? -American Steam 
Navigation Co. -P. Proourator-iieneral (1925), 42 T. L. B. 81. 

685a. Right to compensation — Under Indemnity 
Act, 1920 (c. 48) — Exercise of right of angary.] 

-r-COMMEBCIAL & ESTATES CO. OP EGYPP V. 
Board of Trade, No. 634a, ante. 

539. Add. Annotations: — As to (1) Refd. R. v. 

. Cannon Row Police Station Inspector, Ex p. 
Brady (1921), 91 L. J. K. B. 98. Generally, 
Refd. Seci*etary of State for Home Affairs 
V. O’Brien, [1923] A. C. 603 ; Brown v. 
Dagenham U. O. (1929), 98 L. J. K. B. 
665 ; R. V. Minister of Health, Ex p. Yaffe, 
[1930] 2 K. B. 98. 

558a. Restriction on right of action.] — Beg. 2 a (2) 
of Defence of the Realm Regulations, which 
provides that “ no person shall, without the 
consent of the Minister of Munition, take 
. . , any proceedings for the purpose of 
obtaining an order or decree for the recovery 
of possession of, or for the ejectment of a 
tenant of, any dwelling-house ” in which a 
munition worker is living, ^ which is situate 
in an area declared by order of the Minister 
of Munitions to be a “ special area,” is not 
authorised by Defence of the Realm Con- 
solidation Act, 1914 (c. 8), 8. 1 (1), & is, 
therefore, invalid. 

The only question for decision is whether 
this portion of the regulation is ultra vires 
the statute under which it purports to be 
made, that is to say, Defence of the Realm 
Consolidation Act, 1914. This depends upon 
whether it can be said, on any reasonable 
construction of the statute, to be a regulation 
for securing the public safety & the defence 
of the realm, &, particularly under sect. 
1 (1) (e), whether it can be said to be a 
reg^ation to prevent the successful prosecu- 
tion of the war being endangered (Avory, J.). 

It is true that the power to make a regula- 
tion to prevent the successful prosecution of 
the war being endangered is of a wide 
sweeping character, but I decline to hold 
that Parliament intended by these general 
words to give to the executive the right to 
close any of the King’s cts. against his 
subjects unless Hxey obtained the sanction 
of a minister to resort thereto (SanEey, J. ). — 
Chester v. Bateson, [1920] 1 K. B. 829 ; 
89 L. J. K. B. 387 ; 122 E. T. 684 ; 84 J. P. 
65 ; 36 T. L. R. 226 ; 18 L. G. R. 212 ; 26 
Cox, 0. 0. 691, D. C. 

Annotations : — CoBSd. Fowlev. Momell (1920), 90 L. J. K. B. 
105 ; 5audson'8 Bay Co. v. Maoiay (l920), 36 T. L. R. 
489 ; N*ewoa8tIe Browerios, Ltd. v. Ik, 11920] 1 K. B. 
854 ; R.\v. Wormwood Sc^bs Prison Governor (1920), 
84 1. P. 94 ; R. V. Minister of Ex p. Yaffe, [193(}j 

2 K. B. 98.^ 
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Part XIV. — The Crown as the Fountain of HdnduK 

568« Add* Annotation : — Consd. Bhondda’s Claim, [1922] 2 A. 0. 339. ^ 


Part XV. — The Crown in relation to Ports and Harbours. 

668. Add. Annotation : — ^Distd. British Tra-wlers Federatiou, Ltd. v. Loadon & North Eastern 

By. Co. (1932), 48 T. L. B. 491. 


Part XVI. — The Crown in relation to the Coinage. 

570. Add. Annotation: — Refd. Adelaide Electric Supply Co. v. Prudential Assurance Co., [1931] 

A. O. 122. 


Part XIX. — Royal Grants. 


661. Add. Annotation : — Refd. Layzell v. Thomp- 
son (1927), 137 L. T. 106. 

706. Add. Annotation : — Refd. Hodgson v. Me- 
Oreagh (1923), 93 L. J. Ch. 339. 


728a. Grant of land reserving strip of coast land — 
Effect of confirming grant.] — A.-G. fob New 
Sooth Wales v. Hickson, [1904] A. C. 273 ; 
73 L. J. P. O. 48 ; 90 L. T. 213, P. C. 


PART XIX. SECT. 1. SUB-SECT. 1. 

e i, J — it. V, New England 

Co. (1922), 63 D. L. 11. 537 ; 21 Exch. 
C. H. 245.— CAN. 


PART XIX. SECT. 2, SUB-SECT. 2. 

m 1. .] — The recital In a Grown 

grant made under the Great Seal of 
Canada Sc duly recorded, i.e. enrolled, 
that it is made under Sc by virtue of 
the statutes in that behalf Sc pursuant 
to authority duly granted by our 
Govemor-in-Council,*’ is sufficient to 
establish a primd facie case of the 
existence of such an Order In Oouncil. 
or at least to bring into operation the 
maxim omnia preesumumur rite esse 
acta. — Burrard Inlet Tunnel Sc 
Bridge Co. v. The SS. Eurana 
(B. C. Adm.), 11929] 3 D. li. 11. 161 ; 
2 W. W. R. 275 ; on ajtpeal, 11931] A. C. 
300.— CAN. 


PART XIX. SECT. 2, SUB-SECT, 3.— A. 

602 ii. .] — Where a Crown grant 

of land has been issued by error, but 
without false misrepresentation on the 
grantee's part, & whereby he obtains 
more than that to which ho was entitled, 
the ct. need not set aside the whole 
grant, but may declare it void only 
m so far it purported to convey such 
portion Improvidently mnted, & will 
order the grant to be delivered up to 
be rectified. — R. v. Seaman, [1927] 
Exch. O. R. 201.— CAN, 

C. Add ** retsd. on other grounds, 0 
Gr. 224." 

9a.. A a to Crown* a HUe — Crown ousted 
by adverse poa8e.8aion.] — A. has been in 
possession of land at T. for over sixty 
years without having obtained a grant 
for the same from the Crown. B.* a 
stranger, upon application, obtains 
a grant of said land. A. takes action 
to have grant declared ntill Sc void 
Held ; the rights of the Crown in the 
land have been ousted. Sc the grant 
should be set aside.— Miller v. Smith 
( 1900), 8 Nfld. L. K. 399.— NFLD. 

sb. Mi^ke in deacripHon' — Can- 
ceUaHon of erroneous paiem — MigTU to 
new Botenf.)— R. v. SiNCXAlft 
U ». L. R, 867.— CAN. 


PART XIX. SECT. 2. SUB-SECT. 3.— B. 

607 lii. .] — Lawrence v. Pome- 

roy (1863), 9 Gr. 474.— CAN. 

PART XIX. SECT. 2. SUB-SECT. 8.— C. 

h. Add **rev8d. on other grounds, 
19 A. R. 329." 

PART XIX. SECT. 2. SUB-SECT. 4. 

sd. Grants for homesteada — To men 
onlu.\—Bj R. 8. O. 1877, c. 24, free* 
grants of lands for homesteads are 
authorised to be made only to men. — 
Rogers v. Lowthian (1880), 27 Gr. 
659.™ CAN. 

PART XIX. SECT. 8, SUB-SECT. 2, 

656 i. Add *‘ret»sd.on other grounds, 
19 A. R. 329." 

662 ii. Add on other grounds, 

19 A. R. 329.” 

PART XIX. SECT. S, SUB-SECT. 3.— A. 

r i. .1 — A Crown grant of land, 

Ob to part, of the land granted, used the 
words ” grant, convey & assure,” & 
as to oth^or land granted, ” grant, 
release & quit claim ” : — Held : both 
conveyed the fee simple, & the grantee 
could convey the tee simple sub- 
jeot to conditions & reservations in 
the grant. — NoR'rHERN Trust Co. v. 
Turner, [1923] 2 D. L, R. 1176.— CAN. 

se. Zand subject to existing timber 
lease.] — PItf. obtained a Crown grant 
to certain lands, to the timber on which 
a lease for twenty -one years had been 
previously given. The grant from the 
Crown was sileni;- as to the timber lease. 
At a date subsequent to the said grant, 
the timber lease had to be surrendered 
for renewal imder the Land Act : — 
Held : the rights given the grantee 
under his Oown grant were subject 
to the existing timber leeise. — 

V. British Columbia Mills, Tiaibek 
& Trading Co. (1907), 18 B. C. R. 123. 
—CAN. 

PART XIX. SECT. 3, SUB-SECT. 8.— C. 

if. " Water-power " — Wafer-power 
from airttfkiaZ charmeis.) — Kbbwatin 
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Power Co. v. Ivbfwatin Flour Mills, 
JjTD., Kbewatin Power Co. v. Lake 
OF THE Woods Milling Co., [1928] 

1 D. L. R. 32; 61 O. L. H. 363; affd., 
[1929] 3 1). L. R. 199 ; 63 O. L. R. 667 ; 
1930] A. C. 640.— CAN. 

Bg. Grant of land to Indians — 
" Customs (fb usages ” — Fishing with 
seine net.] — In an action by an Indian 
living on an Indian reserve against a 
fishery inspector & a game & fishery 
overseer in trover, to recover the value 
of a seine fishing not, the property of 
pltf. seized by defts. upon tne reserve ; 
— Held : the land of the band of 
Indiana occupying the reserve was the 
property of the King, & the only rights 
they have in the land came through 
royal grant — the Simooe deed of 1793, 
a grant of land “ to be held & enjoyed 
by them in the most free & ample 
manner & according to the several 
customs & usages^* with a pro- 
j vlso against alienation. " Customs & 
' usages ” are words of tenmv) Sc not 
indicative of the manner in which the 
Indians are to use the land ; moreover, 
there was no evidence that fishing wltli 
a seine was one of the customs of the 
Indians in 1793. There is notlung in 
the grant siiggestlng exclusion from 
the ordinary laws. Sc the Indians arc 
subject to those laws. — Sero >?. Gault 
(1921), 50 O. L. H. 27 ; 61 I), h. IL 
327.— CAN. 

PART XIX. SECT. 3, SUB-SECT. 3.-E. 

J .] — The vcM^rMti ioii io 

a Crown grant of the -S: uuOfr'raJH 

with full power to uork 
for this purTJOse to enter T>p<>n 
or occupy the lands so i 

& to such tin extent as maj oe 
scry for tiie e(Te<tiia) working 
said minerals ":--F/c'ld ■ 
greater powers than is - 

bare res<p-vation in an affreement^for 
the sale of the 

neau n920L 61 b. O. K. 4o0 , o8 
D. L. k. 612 .— CAN. 

, „ — Includes petroleum & 

natural eros.J— C reighton e. UNi-rau 


of the 
tfers 



Cases 749—927, 


English and Empire Digest Supplement, 


749. Add. Annotation : — Hetdi. British Trawlers* 
Federation, Ltd. v. London & North Eastern 
Ry. Co., [1933] 2 K, B. 14. 

754. Add, Annotation : — Generally ^ Refd. Layzell 
V. Thompson (1927), 137 L. T. 106. 

780. Add. Annotation : — Generally^ Refd. R. v. 
Minister of Health, Bx p. Yafife, [1930] 2 
K. B. 98. 


785a. Grant of sole right to draw bills Sc 

Informations.] — Mounson v. Lyster (1632), 
W. Jo. 231 ; 82 E. R. 122. 

786. Add. Annotatiofis : — Refd. Layzell v, Thomp- 
son (1927), 137 L. T. 106 ; ‘Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey, 
[1930] A. C. 549. 


Part XXI. — Hereditary and Private Revenues of the Crown 


857. Before this case add “ See Crown Lands Act, 
1927 (c. 23).** 

857. Add. Annotations : — As to (4) Refd. Me 
Letters Patent No. 139,207, Re Oarbonit Akt., 
[1924] 2 Ch. 53, As to (5) Refd. Re Letters 
Patent No. 139,207, Re Carbonit Akt., [1924] 
2 Ch. 53. 

862. After tliis case add : — 

Petroleum.] — See Petroleum (Production) 
Act, 1934 (c. 36). 

927. Substitute the following paragraph & 
citations : — 

By virtue of Assessionable Manors Act, 
1844 (c. 105), s. 54, His Royal Highness the 
Prince of Wales, as Duke of Cornwall, was 
absolutely entitled to the mines & minerals 
within certain manors including that of C. 
Sect. 55 of the Act empowered the Duke, his 
agents & lessees, to enter upon all lands 
within the said manors, Sc all mines belonging 
to the Duke, & to open & work the same, & 
to erect all such buildings, machinery, etc., 
& do aU such acts as should be “ necessary 


or convenient for working the same mines,” 
on making compensation to the surface 
owners. By sect. 69 it was provided that it 
should bo lawful for the Duke, his agents Sc 
lessees, to pull down & remove all buildings, 
machinery, etc., no longer used for the 
purposes aforesaid, or to allow the same to 
remain, Sc no buildings should, by non-user 
or otherwise, be deemed to be abandoned, 
BO as to vest any right or title therein in the 
owner of the land. Deft, was the owner by 
puichase of garden land adjoining two 
cottages at W. E. in the manor of C., Sc was 
also in possession of a house & garden at 
W. Z., the site of which she had purchased 
in 1902. This house was subsequently 
enlarged from one of six rooms into one of 
eleven rooms, with on additional wing. 
These alterations & some improvements to 
the ga,rdGn cost £500, Sc were known to the 
mineral agent of the Duchy, who remained 
passive. The Duchy claimed that under the 
provisions of sects. 55 &: 69 of the Act the two 
cottages Sc land at W. E. Sc the house Sc land 
at W. Z. had been originally erected, entered 


l lii. S. l*. Starley V. New 
McDouoall-Skotjr Oil Co. (No, 2), 
[19271 2 W. W. R. 466; affd., [1927] 
W. W. 11. 464.-~-CAN. 

j iv. Effect of Act to amend 

Public Lands Act, 1908 (c. 16).] — i^e 
Cox. [19271 4 D. h. R. 656 ; 61 O, h. H. 
182.— CAN. 

sh. Exception of lots— ‘Conflict be- 
tween plan <£• desirription — Evidence of 
physical features of alleged exceptions .] — 
TiioMraoN v. Fraser Compaxiks, Ltd. 
(Can.). [1929] 3 D. L. R. 778 ; r&ug., 
[1929] 1 D. L. R. 108.— CAN. 


PART XIX. SECT. 3, SUB-SECT. 3.— F. 

729 II, .] — Sevible : the Crown 

may grant a tract of land by a snfiQcient 
description to designate the portion 
meant, aithongh the township within 
which the laud lies has not been sur- 
veyed & laid out into lots & concessions ; 
& the grantee wlU be entitled to hold 
it although a subsequent survey made 
by authority of the Crown makes it by 
name a different lot, or places it in a 
different concession, from that named 
In the patent, or the surveyor laying it 
out projeota a road through it — Horne 
V. Munro (1857), 7 C. P. 433.— CAN. 


PART XIX. SECT. 6, SUB-SECT. 1. 

t 1. Derogation of rights under 

earlier grant .] — Keewatin Power Co., 
Ltd. V. Keewatin Flour Mills, Ltd., 
Keewatin Power Co,, Ltd. v. Lake 
OP THE Woods Milling Co. (Ont.), 
[1928] 1 D. L. R. 32 ; affd., (1929J 3 
n. L. 63 0. L. U. ed? ; 11930] 


PART XIX. SECT. 6. SUB-SECT. 6. 

C I. .] OOSTIN V. Chatpell 

(1875), 10 N. S. R. (1 R. & O.) 40.— 

CAN. 

sk. Unoccupied land.] — Land un- 
occupied in the island of Newfoundland 
at the time of passing 5 Geo. 4, c. 51. 
1 b within that statute, & may be granted 
out as waste lands under sect. 16. 
notwithstanding it has been occupied 
& enclosed before any grant of It was 
mad(3. — A.-G, of Newfoundland v. 
Ryan (1836). 2 Niid. L. R. App. 8.— 
NFLD. 

b1. Right of pre-emption.] — Hogoanv, 
Ksquimalt & Nanaimo Ry. Co., 

W ADDINGTON V. EBQUIMALT Sc NaNATMO 
Rt. Co. (1892), 20 S. G. R. 23.5 ; affd., 
[1894] A. C. 429.— CAN. 

am. .] — Heselwood v. Jones 

(1910), 16 B. C. R. 485,— CAN. 

PART XIX. SECT. 8. 

p I. Evidence of invalidity of 

first grant — Not admisdble.] — Doe d, 
MCKay V. Rykebt (1823-1900), 1 
Ont. Dig. 1726.— CAN. 

PART XIX. SECT. 9. 

r 1, Cancellation for incompetency 

— Soldiers* settlement — Functions of 
Minister for Repatriation.] — Held: the 
Minister had a merely administrative 
function, & might form an opinion on 
such materials as he himself thought 
suflBclent without giving reap, an 
opportunity of being heard or of meeting 
allegations to Ids preindioe. — L affer 
V. Gillen (1927), 40 C. L. R. 86.— AUS. 

so. Whether Attorney - Ckriored 
necessary pariyA — ^7*he bill olleged that 
the patentees obtained their patent 
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by false reproaentatlons to the Govern- 
ment, & showed a case in which the 
patentees would not be entitled to 
compensation if the patent were set 
aside & the land given to another : — 
Held : to such a bill the A.-G. was not 
a necessary party. — Rees v. A.-O. 
(1869), 16 Gr. 467.— CAN. 


Bp. Whether Attorney -General entitled 
to take proceedings — Soldier Settlement 
Act. 1919 — Notxvithatandino Dominion 
Lands Act, s. 94 .] — Held : Sect. 94 does 
not give the Minister of the Interior 
the exclusive right to institute such 
actions & does not take away the usual 
right & power of the A.-G. — R. v. 
Richards, [1930] Ex. C. R. 222. — 
CAN. 


PART XX. SECT. 6. 


n i. When in possession of 

Crown lessee or lioeuace.]— The pre- 
rogative of the Crown & its freedom 
from Interference by a council In the 
matter of building operations do not 
extend to Crown lessees or licensees. — 
Hornsby, Council op the Shirk op 
V. Danglade (1928), 29 8. R. 118.— 
AUS. 


St. Sale of land under Soldier 
Settlement Act, 1919 — Failure of soldier 
to perform agreement — Crown not en- 
titled to warrant of possession.) — A.-G, 
FOR Canada v. Pugh, [19241 Exch. 
C. R. 02.— CAN. 


PART XXI. SECT. 1. SUB-SECT. 2. 

858 iii. -.j-_Xhe right to 

precious metals in the land now held 
by the Hudson’s Bay CJo. belongs not 
to the CO., but to the Crown. — Hud- 
son’s Bay Co. v. A,-G. for Canada. 
[1929] A. C.285; 98 L. J. P. C. 28 ; 46 
T.L.R.47.P.O.— CAN. 
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upon, & used in connection with the mines 
at W. E. & W. Z. I'espectively, & were now 
vested in the Duchy. From 1846 onwards 
licences & leases had been granted by the 
Duchy for the working of the two mines, but 
neither had been in fact worked for many 
years. Upon an information by the A.-G. 
t»o His Royal Highness the Prince of Wales 
claiming declarations of title to the lands & 
buildings, & an injunction to restrain the 
deft, from asserting any title to the same : — 
Held: (1) the effect of sect. 55 was not to 
vest any land in the Duchy, but only com- 


pelled the surface owner to permit his land 
to bear certain burdens, <& did not divest him 
of his title ; nor did it follow from the power 
in that section to erect “ buildings ” that a 
power was given to take land for gardens ; 
(2) the effect of sect. 09 was not to vest any 
title in the Duchy, but to prevent the surface 
owner from resuming full enjoyment of land 
once taken ; &; consequently the Duchy had 
established no right over, or title to, these 
lands. — A.-G. to Prince op Wales v, 
OOLT.OM, [19161 2 K. B, 193 ; 85 L. J. K. B. 
1484; 114 U T. 1121 ; 32 T. L. R. 448. 


CONSTRUCTIVE NOTICE. 

See Equity. 


CONSTRUCTIVE TRUST. 

See, Tkusts and Trustees. 


CONTRABAND. 

See Prize Law. 
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Vol. Xn. Cases ^5c. 


CONTRACT. 


Part I. — Definitions and Classification. 


3. Add. Annotation : — Hefd. Rose & Fraixk; Co* 

V. Crompton, [1923] 2 K. B. 261. 

4. For the existing paragraph substitute the 
following paragraph : — 

Legal effect expressly excluded.] — 

By successive arrangements made before 
1913 between an American firm & an English 
CO. the American firm were constituted sole 
agents for the sale in the United States 8c 
Canada of tissues for carbonising paper 
supplied by the English co. The greater 
part of these tissues was manufactured for 
this English co. by another English co. By 
an arrangement made between the American 
firm & both English cos. in 1913 the English 
cos. expressed their willingness that the 
existing arrangements with the American 
firm, which were then for one year only, 
should bo continued on the same lines for 
three years & so on for further periods of * 
three years, subject to six months’ notice. 

This document, after setting out the under^ 
standing between the parties, including 
several modifications of the previous arrange- 
ments, proceeded as follows : “ Tliis arrange- 
ment is not entered into, nor is this memo- 
randum written, as a formal or legal agree- 
ment, & shall not be subject to legal juris- 
diction in the law cts. either of the United 
States or England, but it is only a definite 
expression &; record of the purpose & inten- 
tion of the three parties concerned, to which 
they each honourably pledge themselves, 
with the fullest confidence — based on past 
business with each other — ^that it will be 
carried through by each of the three parties 
with mutual loyalty & friendly c?o-operation. 

This is hereinafter referred to as the ‘ honour- 
able pledge ’ clause,” Disputes having arisen 
between the parties, the English cos, deter- 
mined this arrangement without notice. 5a. 
Before the relations between the parties were 
broken off the American firm had given & the 
first-mentioned English co. had accepted 
certain orders for goods* In an action by 
the American firm for breach of contract & 
for non-delivery of goods; — Held: (1) the 
arrangement of 1 918 was not a legally binding 
contract ; (2) at the date of the arrangement 
of 1913 ^1 previous agreements were deter- 
mined by mutual consent ; (3) the orders 
given «te accepted constituted enforceable 
contracts of sale, — R ose & Prank Co. v. 
Crompton (J, B.) & Brothers, Ltd., [1926] 

A. C. 446 5 94 L. J* K. B. 120 ; 132 L. T. 

641 ; 30 Com. Cas. 163, H. L. 

Annotation : — As to (1 ) Conidi, Oalicio Printers' Assoon., Ltd, 
tf. Barclays Bank (1930), 140 L. T. 61. 


.] — Cei^tain builders requested a 

firm of publishers to publish a builders’ 
guide in connection with their estate, & by 
the terms of documents signed by both 
parties it was agreed that the publishers 
should prepare & publish the guide free of 
charge to the builders. It w'as further 
agreed that the publishers should be freed 
from the obligation of publishing the guide 
should in their opinion insurficient advertise- 
ment be obtained to justify publication. The 
publishers proceeded to carry out the terms 
of the documents thereby incurring expense. 
The builders then passed a resolution for a 
voluntary winding up, & the liquidators 
informed the publishers that they did not 
wish them to proceed with the guide. The 
publishers sought to be admitted as creditors 
in the winding up, alleging breach of the con- 
tract embodied in the above-mentioned docu- 
ments, & they claimed damages in respect of 
the expenses incurred & loss of profits. The 
liquidators contended that the discretion 
given to the publishers by the terms of the 
document was so wide & of such a nature 
that no real obligation rested upon them, 
45k that there was no binding contract between 
the parties: — Held: it must be implied in 
the documents that the publishers should 
only be freed from their obligations if in their 
reasonable & honest opinion insufficient 
advertisements were obtamed 8i> the obliga- 
tions under the documents could not under 
this clause be arbitrarily determined by them. 
There was therefore a binding contract & the 
puhlisbei's were entitled to be admitted as 
creditors in the winding up. — Re Brand 
Estates, Ltd., [1936] 3 All E. R. 374. 

Add, Annotation : — Refd. Re Wait, [1927] 1 
Oh. 600. 

— .] — Snow 17. Fibebbass (1700), 

Holt, K. B. 609 ; 2 Salk. 6.57 ; 1 Ld. Raym. 
611 ; 12 Mod. Rep. 434 ; 90 E. R. 1237. 

.] — Pltfs., the freeholders of 

certain property, entered into an agreement 
with defts. to give them the ” first option ” 
of purchasing any premises that might be 
designated for dairy purposes on the said 
property : — Held : this agreement was void 
through uncertainty as to the intention of 
the parties as to the meaning of the words 
” first option.” — Ryan v, Thomas (1911), 65 
Sol. Jo. 364. 

Annotation : — Refd. County Hotel & WJne Co. v, London 
Sc North Western Hy. Co., [1918] 2 K. B, 251. 

5c. .]— On Mar. 1 5, 1934, plif. co 

by a formal contract in writing agreed wi^-h 


PART 1. 

2 i, DeflnUions-^Must be eojpobU of 
beinn enforced in court of iustice,) — An 
arrangement between Intending hus- 
band & wife for a dress allowanoe to 
the wife held not to be a contract 
because not intended to affect or give 
rise to legal relations or to be att^ded 
with lew oonsequenoea. — C ohbn o. 
OohxnTi 929), 42 C. L. R. 91 ; U939J 
Argus L. R, 2()4.— AUS. 

5 — yagmnesBZ*^ uncer- 


tainty as to subject-matter terms .] — 
Applt. in writing authorised renp. to 
sell hie motor ear Sc agreed that If bo 
did so, he would burohaa© another ear, 
either now or second-hand, from rosp. 
& take deliv©]^ of it when conreniont 
to himself. He authorised reap, to 
place the net proceeds Irora the sale, 
loss commission, to bis credit with 
rosp. as a deposit on the other car, Sc 
agreed that the balance owing by him 
on the purchase of the other car shomd 
be paid in cash or on terms to be 


Vlecidod by reM>. if be dofijrod tcrnis. 

Korip. sold car, biit «pplt. 

I’efused to pn rebate from resp. fmotntT 
iia .w..... of tbo agreement, & 
claimed fj'om resp. t he proeet)dK ot the 
Bale less commisMon : — Jicfa : the 
atrreoment was Told for uncertainty SC 
did not consi-ituto a binding contract. 
Sc. api)It. w'as eniitlod to recover f. om 
resi). tiic proot^eds of the sale of his 
motor car, lees commission. — ^Wm- 
jLBKr;F.N V. WEBB (1936), 30 Q. J, P, R, 
138.— AUS. 
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Cases 5c— 218. 


English and Empire Digest Sotplement, 


deft. K. that pltf. co. should have the 
exclusive right to the services of K. &> his 
band for the purposes of making gramo- 
phone records for twelve months, & also 
piano solo recordings by K. during the 
same period. The first clause in the agree- 
ment was : “ This agreement shall be in 

force for a period of twelve montlis with an 
option on the part of the co. or the principal ” 
(K.) “ to extend the same for a further period 
of twelve months on terms to be herein^ter 
(an inadvertent change upon the word in an 
earlier agreement “ hereafter ”) “ agreed ” : 
— Held : the so-called option had no binding 


effect. It was impossible to read into the 
option any implied terms, which would 
make it effective as a contract. A term 
might be implied that for the further period 
of twelve months K. was to continui* to record 
pi'ocure to be rendered to pltf, co. services 
similar to those which wore the subiect- 
matter of the existing agreement, but beyond 
that everything was left to the imagination. — 
British Homophone, Ltd. v. Kunz & 
Crystallatb Gramophone Becord Manu^ 
FACTURING Co., Ltd. (1935), 162 L. T. 589. 

7. Add. Annotation : — As to (1) Refd. Harmer 
V. Armstrong, [1934] Ch. 65. 


Part II. — Parties to Contract. 


12. Add. Annotation : — Refd. Watson & Everitt 
V. Blunden (1934), 18 Tax Gas. 402. 

17. Add. Annoiaiions : — ^Reld. Johnson v. Stephens 
& Carter & Golding, [1923] 2 K. B. 857 ; Re 
Phillips, Public Trustee v. Mayer (1931), 76 
Sol. Jo. 10 ; Watson & Everitt v. Blunden 
(1934), 18 Tax Gas. 402; Ridley v. I.iee, 
[1935] Ch. 691. 

25. Add. Annotation : — Refd. Greenwood v, 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

48. Add. Annotations : — As to {I ) Refd. Clarkson 
V. Davies, [1923] A. C. 100 ; Duffner v. 
Bowyer (1924), 40 T, L. R. 700 ; Re Penning- 
ton & Owen, [1925] Ch. 825, As to (2) Refd. 
Firm of R. M. K. R. M. v. Firm of M. R. M. 
V. L., [1926] A. C. 761. 

61. Add. Annotation : — Refd. Watson & Everitt 
V. Blunden (1934), 18 Tax Gas. 402. 

62. Add. Annotations : — Refd. Albemarle Supply 
Co. V. Hind, fl928] 1 K. B. 307 ; Holder v. 
I. R. Comrs. (1932), 48 T. L. R. 366. 

55. Add, Annotation : — Apid. Berry v. Berry, 
[1929] 2 K. B. 316. 

93, Add. Annotation : — Refd. Ridley v. Lee, 
[1935] Ch. 591. 

103. Add. Annotation : — Dlstd. Way v. Bishop, 
[1928] Ch. 647. 

129. After this case add “ See^ also, No. 36, ante,** 

150. Add.. Annotation : — Consd. Johnson v. 
Stephens & Carter & Golding, [1923] 2 K. B. 
857. 

151. Add. Annotation : — Refd. Jenkins v. Deane 
(1933), 103 L. J. K. B. 250. 

163. After this case add “ Effect of ]udg» 

ment against one.] — See Estoppel, Vol. XXI., 

pp. 218-22L” 


163a. Action brought against all — Successful de« 
fence by one — Unsuccessful defences by 
others.] — In an action for breach of contract 
brought against A., B. C. as joint con- 
tractors, A. set up the defence that pltf. had 
not performed his part of the contract. B, & 
0. set up other defences which failed. The 
judge decided that A. having established an 
effective defence, the action failed as against 
him, but succeeded against B. & C. : — I. 

B. & C. though they had not pleaded it, were 
entitled to the benefit of a defence set up by 
A. which went to the whole cause of action, 
the action failed altogether. 

Where the ct. has before it a fact common 
to the whole contract & not involving 
statutory illegality, it is bound to take notice 
of that fact as applicable to every joint 
debtor whether be has pleaded it or not. 
There can only be one judgment against joint 
contractors, except upon a matter peculiar 
to one ot uhe contractors. — Pirie v. Richard- 
son, [1927] 1 K. B. 448 ; 96 L. J. K. B. 42 ; 
136 L. T. 104 ; 70 Sol. Jo. 1023, C. A. 

165. Add, Annotation : — Consd. United Dairies v. 
Public Trustee, [1923] 1 K. B. 469. 

169. Add, Annotation : — Refd. Re Parent Trust & 
Finance Co., [1936] 3 All E. R. 432. 

192. Add. Annotation : — Refd. Hardie & Ijane v. 
Chiltern (1927), 96 L. J. K. B. 773. 

Add, Annotation: — Refd. Key v. Bastin, 
[1925] 1 K. B. 660. 

209, Add, Annotation : — Consd* York Glass Co. 
V, Jubb (1925), 42 T. L. R. 1. 

218. Add, Annotations : — Refd. Re Pinto Lcite, 
Ex p, Des Olivaes, [1929] 1 Ch. 221 ; Vande- 
pitte V, Preferred Accident Insurance Co. of 
New York, [1933] A. C. 70 ; Harmer v, 
Armstrong, [1934] Ch. 66. 


PART II. SECT. 2, SUB-SECT. 2.—D. 

124 ii. Effect of admission 

by survivor on liability of representa- 
tives .] — On the severance of a joint 
contract by the death of one of the 
joint contractors his personal ropre- 
seutativos are not bound by anytliingr 
subsequently done or said by the sur- 
viving joint contractors.— -Bennett v. 
rR.\8ER, U93Cj 2 W. W. R. 616.— 
CAN. 

PART II. SECT. 2* SUB-SECT, 2.— E. 

130 lii. — — Disclaimer by one ,) — If 
a contract purports t-o be made with 
two covenant^rR jointly, the disclaimer 
of one of them, to which the covenantor 
Is not also a party, does not convert it 


Int/O a contract with the other & entitle 
him to sue alone, even though the 
joint covenantor who has disclairned 
is an infant.— Bennett v. Gbeensill, 
[1927] N. Z. h. R. 167.— N.Z. 

PART II. SECT. 2, SUB-SECT. 2.— F. 

151 iii. .] — In an action 

to rescind a contract deft, applied to 
add W. as co-deft . : — Reid : deft, had 
no right to force W. upon pltf. as deft., 
in the character ot a joint contractor. 
— Toronto & Hamilton Navigation 
Co. V. SILOOX (1888), 12 P. R. 622.— 
CAN. 

PART II. SECT. B. 

sa. Buddhist monk.] — -A Buddhist 
monk is a person competent to oontraot 

2 


within Contract Act, s. 11. There is 
nothing immoral, although it would be 
BO from the standpoint of his rell^ous 
Order, or forbidden by law, within 
Oontraot Act, s. 23. for a Buddhist 
monk to enter Into a contract for the 
sale of land. This is a question of 
oontraot only & not a question relating 
to a religious institution or usage. — 
U Pytnnya V, Maung Law (1929), 
I. L. R, 7 Ran. 677.— IND. 

PART II. SECT. 6, SUB-SECT. 1. 

218 vi. .] — There Is ample 

authority for saying that the adminis- 
tration of the law or contract In British 
India is not affected by the doctrine 
laid down in Tweddle v. Atkinson that 
only a person who is a party to the 
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223. Add, Annotation : — Consd. Harmer v, Arm- 
strong, [1934] Ch. 65. 

231a. — .] — Gilbert (F.) (Bournemouth), 

Ltd. V. Mackay (1980), 74 Sol. Jo. 788. 

255. Add, Annotation : — Refd. Royal Exchange 
Assce. V, Hope, [1928] Ch. 179. 

256. Add, Annotation : — Refd. Greenwood v. 

Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

257. Add, Annotation : — Held. Parker v, Judkin, 
[1931] 1 Ch. 475. 

259. Add. Annotation : — Refd. Re Franklin & 
Swathling, [1929] 1 Ch. 238. 

264. Add, Annotations ; — Consd. Harmer v. Arm- 
strong, [1934] Ch. 66. Refd. Hyman v. 
Hyman, [1929] A. C. 601. 

267. Add. Annotation : — Refd. Vandepitte v. Pre- 
ferred Accident Insurance Co. of New York, 
[1933] A. C. 70. 


268. Add. Annotation : — Refd. Vandepitte v. Pre- 
ferred Accident Insurance Co. of New York, 
[1933] A. C. 70. 

272. Add, Annotation : — Refd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 

273. Add, Annotations : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 48 T. L. R. 
494 ; Otto V, Bolton k. Norris, [1930] 1 All 
E. R. 9t)0. Refd. Bottomley v. Bannister 
(1931), 101 L. .T. K. B. 46 ; Ilillen v. I. 0. I. 
(Alkali), Ltd., [1934] 1 K. B. 465 ; Wilchick 
V. Marks & Silverstone, [1934] 2 K. B. 50. 

274. Add. Annotations -Consd. Otto v. Bolton k 
Norris, [1936] 1 All E. R. 960. Refd. Ciinard 
V. Antifyrc, Ltd. (1932), 49 T. L. K. 184. 

275. Add. Annotation : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 48 T. L. R. 
494. 


Part III.— Formation of Contract. 


297a. Offer & acceptance — Though In pursuance 
of unenforceable agreement.]— Rose & Frank 
C o. V, Crompton (J. R.) & Brothers, Ltd., 
No. 4, ante. 


298. After this case add “ Course of conduct.] — 
See pp. 52, 07, 114, 115, Nos. 289, 389, 747- 
751 ; Estoppel, Vol. XXI., pp. 290, 291, 
No. 1034.” 


contract can sue upon it. In BritlBh 
India the aim la to do complete jnsticc 
in one suit. — K sihrodebihari Datta 

V. Manoobinda Panda (1934), I. L. R. 
61 Oalo. 841.— IND. 

218 vii. .] -No person can 

sue or be sued in an action at law upon 
a contract under seal unless ho is a 
party to the contiuct.- Mauootjtts r. 
Diesbouro, [19.S7J S. C, R. 183; 

D. L. R. 14.'>.--CAN. 

218 viii. .1 — If a party to a 

contract is a trustee of rigrhts under t he 
contract for a third party, that third 
party can in (Hpiity sue on the (ion- 
tract. But when it is sought to show 
that a trust for the benefit of a third 
party has been orcatetl by mt;ans of a 
contract between two other parties, it 
is not sufficient to show merely that 
the contract was entered into by one 
of the parties t<i the contract with a 
view to the of that third party. 

To entitle the third party to sue it 
must be shown that the parties to 
the contract, or one of theni, intended 
at the time the contract was enttwed 
into to confer upon the third party 
some Interest in the subject raattor of 
the contract, & to confer that interest 
in such a way that it could not be 
destroyed or varied solely by the 
actions of the parties to the contract. — 
Rfder V. Taylor (1930), 30 S. R. 
N. B. W. 31 ; 53 N. S. W. W. N. 40.— 
AUS. 

PART II. SECT. 6, SUB-SECT. 2. 

238 *vi. .] — An agreement 

between a dealer tu automobiles & the 
maker thereof, providing that It should 
be oonstriied as an agreement between 
the dealer signlnig It & all other dealers 
“ who have signed a similar agree- 
ment ’* t—ReW .* to bring about a 
contractual relationship between such 
dealers involving an obligation for 
breach of which an action would lie 
by one dealer against another who 
signed such agreoment, — M oCannell 
r. Mabee AB’Laren Motor's, Ltd., 
ri020j 1 T>. L. R. 282: [19201 1 

W. W. H. 353 ; 30 B. O. R, 369.— CAN. 

233 xvii. - — .1 — Under 

authority given it by Its Charter the 
City of Winnipeg enacted a bye-law 
requiring bailiffs (inter alia) to be 
licensed & to ** furnish to the Olty a 


bond of indemnity for the purpose of 
Indemnifying the City or any other 
I)erson or corpn. who may suffer loss 
owing to the default of such licensee.’* 
Deft. CO. entered into a bond in con- 
formity with the terms of the licensing 
bye-law to indemnify persons who 
might employ certain bailiffs & suffer 
loss owing to tholr default. PItf., 
alleging that he had employed these 
bailiffs to collect certain moneys which 
they had collected but had not turned 
over to him, sought to recover the 
amount from deft, co., basing his claim 
on the bond. There wns a demurrer 
to the statement of claim on the 
ground of privity : — H^ld : \mder the 
terms of the statute which were given 
effect to by the byc-law & carried into 
the l>ond, pltf. had a statutory right 
against the co. which he was entitled to 
enforce by his own action. — METJto- 
POLITAN Loan Co. v. Canada Seoitrity 
Assurance Co., Ltd., [19341 2 

W. W. R. 422 ; 3 D. L. R. 649; 42 
Man. L. R. 272.— CAN. 

238 xvii. — — J — Where an 

American corpn. agreed to buy shares 
of a Canadian oorpn. from the corpn. 
& from other persons not ])arty to the 
agreement : — Held : the other persons 
obtained a right of action against the 
American corpn. to enforce the con- 
tract. — VrPOND V. Ramsay, [1934] 4 
D. L. R. 84.— CAN. 

80 . Member of puJtdic — Atrree- 

vient between street railway mvni- 
dpality.] — Ex p. New Brunswick 
Power Co. (N, B.), [1928] 1 D. L. R. 
332.— CAN. 


PART III. SECT. 1. 

m i. Promise of svbscnption .] — A 
written promise to contribute a certain 
sum of money towards the erection of 
a building for the Young Men’s Chris- 
tian Association, in reliance on which 
advances have been made & liabilities 
incurred, forms a valid & binding con- 
tract which cannot thereafter be re- 
voked bv the prcuUsor & is enforceable 
against him on behalf of the assocn. — 
?5AKdBXT r. Nicholson (1915), 25 

T), L. 11. C38.— CAN. 

m ii. A 8ubRcriT)tion whereby 

a certain sum of money is promised 
towards the ei*ection & equipment of 
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a building for the Young Men’s Chris- 
tian Association, in reliance on which 
liabJlitioH are incurred & other sub- 
scriptions obtained, forms a sufficient 
consideration for a contract & is en- 
forceable even before the completion 
of the building. — Y.M.C.A. r. Rankin 
(1916), 27 D. L. R. 417.— CAN. 


m iii. .1 — In the course of a can- 

vass for raising a fund to Increase the 
general resources nsefulnees of a 
college, R. signed a subscription as 
folU)WS : “ For the purpose of enabling 
Dalhousie College to maintain & im- 
prove the ctllcicncy of its teaching, to 
construct new buildings & otherwise 
to keep pace udth the growing need 
of its constitncncy Sc in consideration 
of the subscription of others, I promise 
to pay ” $5,000 to the treasurer of the 
collego. B. died without making any 
payment, & the collego claimed against 
his estate : — Held : tbo subscription 
was not binding. The only basis for 
sustaining it as a binding promise 
could bo as a contract supported by a 
good & sufficient consideration ; & 

such a consideration could not be 
found in the subscription paper itself, 
or in the circumstances as disclosed by 
the evidence. The words “in con- 
sideration of the subscription of ol hers ” 
in the subscription wore insufficient to 
support the promise if, in point of law. 
the subscriptions of others could iiot 
provide a valid consiUeiatlon tluTpfor ; 
& the fact tha,t others had signed 
separate subscription papers for the 
same common object or wen* expected 
to do so did not of itself eonstjluli' a 
legal oonsidoration. — B almojisik 
IJiGK V. Boutilihr Eht\tk, IL'dj 

S. C. R. fi42 ; » I>. r>. It. 

S C. svb 7?o77j. Pe (duJTtLiKif, i 

D. L. R. C:>9.-~CAN. 

^ Iv. olfercd a sub- 

scription to a college biiiklmg 

’^Prntiou of tJ»e snbsenntion of 
othcr>. but «lid not pfn m bis lifetime 

//f it/ ■ iIu'h was a debt bfndmg ou bis 

for whieb therv was a I'onsfdera; 
tion^’in Lom,AW 4 

]) L. it. 261 : O. R. ibl.— CAN. 

y, .]— In Prince Edvard 

Island an action lies for a voluictair 
subscription when the work is a public 
undertaking.” — PRO SANA- 

TORIUM V. MoArthur (1934), 7 M. P. B. 
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807. Add, Annotations; — Consd, Hillibs & Co. v, 
Arcos, Ltd, (1932), 147 L. T. 603. ReM. May 
& Butcher, Ltd. v, R., [1934] 2 K. B. 
17, n. ; British Homophone, Ltd. v. Kunz & 
Orystallate Gramophone Record Manu- 
facturing Co. (1936), 152 L. T. 589. 

810. Add, Annotation : — Hefd. Kennedy v, 

Thomassen, [1929] 1 Ch. 420. 

339a. — -.] — Hobsfall v. Gabnett (1868), 6 
W. R. 387. 

379a. Knowledge of terms of contract immaterial.] 
— The buyer of an automatic slot machine 


signed & handed to the sellers an order form 
containing in ordinary print & writing the 
essential terms of the contract, in small 
print certain special terms, one of which was 
any express or implied condition, state- 
ment, or warranty, statutory or otherwise 
not stated herein is hereby excluded.’* The 
sellers thereupon signed & handed to the 
buyer a printed order confirmation assenting 
to the terms in the order form. The machine 
was delivered by the sellers to the buyer, who 
paid to the sellers an instalment of the price. 
The machine did not work satisfactorily, & 


226; affd„ flOSo] 4 D. L. R. 266 ; 10 
M. P. K. 109 ; 5 F. L. J. (Can.) 70.— 

CAN. 

sf. Contract mibject to approval — 
Effect of approval.}— Held : tbe ofCeot 
of a clause in a contract, which made 
the agri’eement subject to the approval 
of the Governor-General in CoxmcU, 
was to suBpond the contract pending 
the giving of such approval, & upon 
such approval being given the contract 
took effect & became enforceable. — 
Banks Peninsula Electric -Power 
Board v. Akaroa Borough Council, 
[1923J N. Z. L. H. 880.-- N.Z. 

sj. Sufficiency of approval.} — 

A contract contained a provision that 
It should be deemed executed &, become 
binding only when approved by tbo 
proper ofBcers of the vendor co. 
Beneath the signatures of the con- 
tracting parties a form of approval 
was signed by certain persons as 
managers. There was evidence that 
they occupied these positions, but no 
evidence that they were the proper 
officers of the vendors for approval of 
the contract : — Held : approval could 
be shown by the subsequent conduct 
of the vendors. — General Supply Co. 
OP Canada v, 0*Neill Moukin 
Machinery Co., [1924] 2 D. L. R. 
183 ; 1 W, W. R. 1047.— CAN. 

sk. Contract for carriage of goods — 
Letter expreesina vvish for insurance 
of goods.) — Held ; the contract was 
complete when the agent received the 
goods & gave a receipt, which con- 
tained the terms of the contract, & 
the letter was only a request to Insure, 
& formed no part of the contract. — 
MCG0I4DR10K V. Eastern Express Co. 
(1872), 14 N. B. R.(l Pug.) 138.— CAN. 

k1. StaiMory debt for taxes.} — A 
statutory debt for taxes is not a con- 
tract. — A.-Q. FOR Canada v, O’Reilly, 
[1930] 1 W. W. R. 929 ; 3 D. L. R. 
638 ; 24 Alta. L. R. 450.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.— 
A. (a) 

* i. .]— Acme Grain Oo., Ltd. v. 

Wknaus. [19171 3 W. W. R. 167 ; 36 
D. L. R. 347 ; 10 Saak. L. R, 306.— CAN. 

b 1. .J — In an action brought 

against exor. of a farmer who had cUed 
intestate, the pursuer averred that 
deceased, a childless widower & an 
invalid, proposed to him that, if he 
gave up a situation which he then had, 
resided with him at the farm, & looked 
after him & the farm, he would make 
the pursuer his heir ; that, after con- 
sideration & induced by tbe repre- 
sentations of the deceased, he accepted 
the proposal, lived with the deceased 
for ^teen years as his companion & 
nurse wlthopt remuneration, & suo- 
oessfuUy managed the farm ; 8c that, 
owing to the failure of deceased, in 
spite of his representations, to make a 
will In favour of pursuer, he had suffered 
material loss. Be aooordingly claimed 
to be Indemniffed for this loss, which he 
estimated at i26.000, or, alternatively, 
to be recompensed in so far as tw 
estate had benefited from his services. 
The ot. dismissed the action as Irre- 
levant, holding that pursuer’s aver* 


ments did not import a legal claim 
enforceable against the deceased’s 
executry, in respect (a) that nothing 
more was disclosed than a mere 
expression of intention on the part of 
the deceased to make the pursuer his 
heir ; (b) that, even on the assumption 
that a definite promise of heirship was 
averred, such a promise could have 
been proved only by the writ of the 
deceased, & here admittedly no writ 
existed ; (c) that no primd facie case 
for indemnification on ground of 
equity was dlsoloaed, the loss averred 
by the pursuer as a result of the 
deceased’s representations being based 
solely on hypothetical calculaUons & 
not on actual outlay. — Gray v. John- 
ston, [19281 S. C. 659.— SOOT. 

sm. Construction — Ambigiums offer.] 
— Where a written offer is ambiguous, 
it may be construed according to the 
contemporaneous interpretation put 
upon it by tbe maker & receiver. — 
Manning e. Oarrique (1915), 9 

0. W. N. 01 ; 34 O. L. B. 453.— CAN. 

PART in. SECT. 2, SUB-SECT. 1.— 
C. (a). 

328 I. What amounts to — Counter 
offer .] — Specific counter offer or re- 
jeotiou puts an end to an offer. — 
Shaw v. Jones, [1924] N. Z. L. R. 
1133.— N.Z, 

328 ii. ,) — Deft., through 

his agent, sent pltf. an offer to sell him 
land for $1,800 on terms. Pltf. wired 
the agent : ** Send lowest cash price. 
Will give $1,600 cash. Wire.” The 
agent replied by wire ; ” Cannot 

reduce price.” Pltf. then wrote 
accepting the offer : — Held : the tele- 
gram reading ” Cannot reduce price ” 
was a renewal of the original offer, not 
merely a rejection of pltL’s counter 
offer. Sc pltf. ’8 acceptance of it com- 
pleted a contract of sale. — ^Living- 
stone V. Evans, [1925] 4 D. L. R. 
7C9; [19261 3 W. W. B. 453.— CAN. 

PART III. SECT. 2, SUB-SECT. 1,— 
C, (o) 1. 

387 viii. Wliere a document 

was no more than an offer & was 
withdrawn before acceptance ; — Held : 
there was no contract. — Goodison 
Thresher Oo. v. Doyle (1925), 67 
O. L. R. 300.— CAN. 

PART IIL SECT, 2, SUB-SECT 1.— 
C. ( 0 ) iv. 

S I. .1 — Pltf. a member of & 

ler of a seat upon a Stock Sc Mining 
Exchange, In July, 1927, entered Into 
an agreement with defts. S, Sc M. for 
the sale to them of his seat tor the 
price ot $20,000. In the course Sc as 
part of this transaction, a letter was 
written by deft. M. to pltf. dated 
July 27, 1927, stating : ** I hereby give 
you an option. Sc guarantee same* for 
you to repurchase the . . . seat on or 
before Sept. 16, 1927, at the price of 
$21,000 ; — Held: the giving of the 
option was in oonaideratron of the sale. 
Sc an option so given for a valuable 
oonslderatiQU, oannot be revoked, Sc 
is open for aooeptanoe by tins optionee 
at any time within the period for which 

4 


the option Is given ; all that was 
necessary to operate as an effectual 
exercise of the option was that pltf,, 
not later than Sept. 15, should notify 
deft. M. of his ocooptanco of the offer. — 
Forrest v. Solloway, [1928] 3 D. L. R. 
374 ; 62 0. L. R. 341.— CAN. 


PART m. SECT. 2, SUB-SECT. 2.— A. 


866 Vi. Intention to discuss 

terms with third parf?/.]— Where parties 
have discussed terms, but one before 
finally accepting them intends to 
discuss tbe matter with others : — 
Held : there oannot be said to be a 
binding contract. — Carbon Coal & 
Clay Oo. v. Nanoosk- Wellington 
Collieries, [1923] 1 D. L. H. 1160.— 
CAN. 


366 vii. .] — Paterson (A. 

Sc G.), Ltd. v. Highland Rt. Co., 
[1927] S, C. (H. L.) 32.— SCOT. 

368 vill. ,] — Bigelow v. 

Craig kllaohib-Glenli YET Distil- 
lery Co. (1905), 26 O. L. T. 186 ; 37 
S. 0. B. 56.— CAN. 

866 ix. .] — Wilson Sc Co., 

Ltd. V . Farquhabson (1906), 3 

E. L. R. 146.— CAN. 

370 xUi, Acceptance stating 

understanding of offer made.} — The 
Halifax Graving Dock &. plant were 
wrecked by explosion In 1917, & in 
Jan. 1918, tbo Canadian Govt, passed 
an Order in Council nrovldliig that the 
work of repair should be entrusted to 
applta. on the condition (inter alia) 
that the latter should contribute the 
amount of insurance it carried & the 
Govt, pay tho balance. A letter was 
sent to tbe 00 . enclosing a copy of the 
Order & stating ” an agreement is 
being prepared Sc will be submitted 
shortly for signature,” but no agree- 
ment was ever executed. Two days 
later the co. wrote to the Minister of 
Public Works that the terms of the 
Order were satisfactory Sc adding, ” but 
in order that all will be quite clear our 
understanding is that we are to assign 
our insurances Sc policies to tbe Govt., 
& that the temporary buildings now 
being constructed are to be replaced 
by permanent buildings of the same 
kind as the original ” : — Held : the 
letter of the 00 . to the Minister did not 
contain an unqualified acceptance of 
the terms set out in the Order in Council. 
—Halifax Graving Co. «. R. (1921), 
62 S. O. R. 338.— CAN. 


870 xiv. .] — Canada Perma- 

nent Mortgage Oobpn. v. Barnard 
Sask.), [1926] 1 D. L. R. 163.— CAN, 
870 XV. — — .] — Lefebvre v, Moreau 
(Alta.), [19281 1 D. L* R. 1019.— CAN, 
sp. Time for — Tyirtie limited by 
eonfraef.]— Where applt. had not noti- 
fied his aooeptanoe within the fixed 
time. Sc in tho absence pf proof that 
rero. had waived his right to demand 
definite written notice os stipulated ; — 
Held : there was no valid aooeptanoe, 
— Laws v. Kuthebpord. [1924] App. 
D. 261.-— S. AF, 

gt, Wtthi/n reasonabU ffme.)— 

Shatford V, B. O. Wine Growers. 
Ltd., [19271 2 D. L. R. T69; 88 
B, a K. 419,— CAN. 
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the buyer brought an action against the 
sellers in the county ct. claiming {inter alia) 
damages for breach of an implied warranty 
that the machine was fit for the purpose for 
which it was sold. The sellers pleaded 
(in(er alia) that the contract expressly pro- 
vided for the exclusion of all implied war- 
ranties, The buyer replied that at the time 
when she signed the order form she had not 
read it & toew nothing of its contents, Sc 
that the clause excluding warranties could not 
easily be read owing to the smallness of the 
print. There was no evidence of any mis- 
representation by the sellers to the buyer as 
to the terms of the contract : — Held : as 
the buyer had signed the written contract, & 
had not been induced to do so by any mis- 
representation, she was bound by the terms 
of the contract, Sc it was wholly immaterial 
that she had not read it Sc did not know its 
contents ; the action failed Sc the sellers were 
entitled to judgment. — L’ Estrange v. GRAtr- 
COB (P.), Ltd., [1934=] 2 K. B. 394=; 103 
L. J. K. B. 730 ; 152 L. T. 164. 

887a. Sale of annuity — Execution of release.] — 

Kennedy v. Thomassen, No. 3081a, post 

896. Add. AnnofMions : — Apld. Sullivan v. Con- 
stable (1932), 48 T. L. R. 267. Refd. Jones 
(Holloway) v. Woodhouse, [1923] 2 K. B. 
117 ; Greenwood v. MaHins Bank, Ltd. 
(1931), 47 T. L. E, 607 ; Farrow r. Orttewell, 
[1933] Ch. 480 ; Square v. Square, Cowan v. 
Cowan, [1935] P. 120 ; Official Trustee of 
Charity Lands v. Ferriman Trust, T^td., 
[1937] 3 All E. R. 85. 

897. Add. Annotations : — Consd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. Refd. 
Sullivan v. Constable (1932), 48 T. L. R. 369. 


416. Add. Annotation Distd. Neale v. Merrett 
(1930), 70 L. Jo. 96. 

416. To the existing paragraph, after the word 
** accepting,’^ add “ ‘ subject to the terms 
of a contract being arranged/ ’’ 

418a. “ Orders to be acknowledged 

by return.''] — Defts.* departmental manager 
orally agreed on their behalf to buy 
certain goods from pltf. & signed an order 
form on which was printed the clause, 
“ orders to be acknowledged by return,*’ 
but this term had not been orally agreed 
Sc no acknowledgment was sent to defts. 
In an action for breach of the contract defts. 
pleaded tliat there was merely an offer Sc 
no contract, as the only document contained 
a clause which had not been agreed : — Held : 
(1) the words on the order form, “ orders to 
be acknowledged by return,’* -were not 
intended to be words of contract ; (2) the 
words by return ” related only to the time 
within which, Sc not to the method by which, 
acknowledgment was to be made, Sc therefore 
there was a concluded contract, Sc pltf. was 
entitled to recover. — Willis v, Baggs Sc 
Salt (1926), 41 T. L. E. 463 ; 69 Sol. Jo. 
543. 

419a. Acceptance “ subject to the terms 

of a lease."] — Deft, employed house-agents 
to let shop premises at 155 High Street, 
Bromley, Kent, Sc on Dec. 9, 1930, pltf., after 
inspecting the premises, offered to take a 
lease. In reply the house-agents wrote to 
him on the same day : “ Comer shop, 155 
High Street, Bromley. Referring to our 
conversation this morning on the telephone, 
we confirm that, subject to the terms of a 
lease, our client is prepared to accept your 


PART in. SECT. 2. SUB-SECT. S.- 
'S. (a). 

380 1. Necessity .] — Barbett v. Ra* 
PEUB (1835), 4 O. S. 175.— CAN, 

388 iii, .] — Shkady & Smith v. 

John Gillespie & Oo., Ltd. (Alta.), 
[1931] S. O. R. 232 ; 1 D. L. R. 918 ; 
reeeg.. [19291 4 D. L. R. 745 ; 3 W. W. 
R. 247 ; 24 Alta. L. It. 245 ; a£fg., 
[19291 4 D. L. R. 23.— CAN. 


388 iv. Exercise of option .] — 

Payment of the purohase-prioe made 
by a party purporting to exercise an 
option to porohase witliln tho time & 
in the manner provided in the option is 
Insnffldent to create a binding contract 
where aoceptanoe haa not been com* 
munloated to the other party before the 
expiry of the option. 

Deft., in consideration of payment of 
£6, gave pltf, ** an option of ten days 
to purchase ” his share In a motor- 
vessel for £160. The agreement pro- 
vided that the £5 was to be forfeited 
nnless the purchase was completed in 
the said ten days. Pltf. was ^ven the 
right to pay the purchase-money into 
deft.*s bc^ account at W. instead of 
the same personally to d^t. at 
_ _ _bf. told deft, on the telephone 

that he was paying the money into the 
bank, Sc snbsequently did pay the 
money within the ten days Si posted a 
letter of advice which reached the deft, 
after the expiry of the option. Deft, 
then refused to transfer his share 
to pltf. : — iSTaW payment did not 
amount to communication of accept- 
ance & there was no binding contract. 
— SoAjREB e, Simpson, [1931 IN. Z. L. R. 
1079.— N.Z. 

ggg V, — Order in OounoU autho^ 
rising/ uceeptance by Minister.] — Meld : 
No aooeptanoe on behalf of the Orown 
conunumoat^ to E. by any one havixig 


authority to do so had been shown ; 
Sc. therefore, no contract blading on 
the Crown had been established. The 
Order in Council did not in Itself con- 
stitute an acceptance. — R. v. Dominion 
CoRPN., Ltd., & Foroie, [1932] S. O. R. 
511; 2 D. L. R. 810.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.- 
B. (b) ii. 

396 ij, — jf a person to 

whom an offer is made so conducts 
himself that a reasonable man would 
believe that he is accepting that offer 
& the offeror acts upon that belief the 
offeree will be held to have accepted the 
offer &, therefore, to have contracted 
on the terms proposed. 

This principle was applied whore the 
owner of an automobile, subject to a 
chattel mtge., had placed the auto- 
mobile with deft. CO. for sale, but 
objected to the terms of a sale proposed 
by deft. & then the mtgee. with, it was 
held, the concurrence of the owner, 
made an offer to deft, which deft, by bis 
conduct was held to have accepted.— 
Ghbenberq V. Manitoba Hitdson- 
Essex, Ltd., [19341 1 W. W. R. 790.— 
CAN. 

«z. Delivery of goods — Before time 
laid down in order.]— Applt, sent an 
order on June 7 to resp. to send him on 
hire a binder, to be delivered on or 
about Oct. 1, The order contained a 
term that it was. not to be binding on 
resp. until received & ratified In 
writing or by actual dellveiy of the 
goods to applt., & that the order might 
be cancelled by applt. giving notice 
to reap, by registored letter at least 
thirty days prior to date for delivery, 
with a proviso that if prior to that date 
or six months thereafter applt. ordered 
a binder from any other person, reap, 
might by registered notioe revive the 


order, & deliver the binder within 
thirty days. Au agent of resp. was 
told by applt. that he wished to cancel 
tho order, as he was buying a 
harvester, & the agent notified resp., 
but no notice was given by applt to 
resp. On Sept. 2, resp. forwarded 
by rail a binder to applt., & wrote 
him stating that the binder In^d been 
forwarded per rail. The machine 
arrived, & applt. refused to take 
delivery, but admitted he had received 
the letter : — Held : the letter did not 
amount to a ratification of the order. 
& a delivery on Sept. 2 djd not neces- 
sarily Imply a delivery pursuant or 
referable to tho stipulation in the 
contract for delivery on or about 
Oct. 1, & there was no acceptance of 
the order. — Bi.ackktt v, Cluti'erbuok 
BROTHEB8 (Adelaide), Ltd., [1923] 
8. A. S. R. 301.— AUS. 


►ART III. SECT. 2, SUB-SECT. 2.— C, 

403 ii. Whether motive for 

nf arming material. ] — Areward was pu h - 
loly offered by the Govt, of VVoyterri 
Lustralia “ for such infonnatiun a>? 
hall lead to the arrest & conviction 
tf the person or persons who coin* 
altted the murders " of two police 
•ffioers. C. who knew of the ofler, 
:ave Information that icd to the arrest 
f one person, & the conviction of that 
,eraon & nnotber for the murder of ore 
f those offleors. By petition 
inder Crown .Suits Act, 1898, 0. 

lalmed payment of the reirord 
leld ' unless petitioner had performed 
he condition of the offer acting or 
he faith of or In reliance upon the 
ffor, there was no acceptance of the 
ffer. Sc. therefore, no contract between 
le parties.— H. v. Clarke (1927), 40 
. L. R, 227 ; [1928] Argus L. R. 97.— 
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offer to take the above premises on a 7, 14 
or 21 years’ lease at a rent of £3^0 per annum 
for the first 14 years, rising to £376 for the 
last7yea»rs. . . * We have instructed Mr. B. *8 
solrs. to put the draft lease in hand immedi- 
ately to forward to your solrs. . . The 
draft lease was forwax'ded on the same day, 
& after negotiations as to its terms deft.’s 
solrs. wrote on Dec. 29. 1930, to pltf.’s solrs. : 
“ We have now received our client’s instruc- 
tions on the draft lease, & he is prepared to 
accept your client’s alterations. We are, 
therefore, having the lease engrossed, & will 
forward you a countei*part for execution by 
your client in due course.” This was done, 
but deft, then refused to execute the lease, 
& on Jan. 24, 1931, granted a lease of the 
premises to some one else. On Feb. 3, 1931, 
pltf. commenced proceedings for specific 
performance, or, alternatively, damages : — 
Held : there was no binding contract to 
grant a lease, as the expression ” subject to 
the terms of a lease ” in the letter of Dec. 9, 
1930, meant ” subject to the terms to be 
contained in a lease executed by the lessor.” 
It followed that even if deft.’s solrs. were the 
agents of deft, to communicate by their 
letter of Dec. 29, 1930, the fact that deft, 
had himself agreed to the terms of the lease, 
so that this letter was a sufficient memo- 
randum of the agreement signed by deft.'s 
duly authorised agents within Law of 
Property Act, 1925 (c. 20), s. 40, there was no 
binding contract, because the result of the 
letter of Dec. 9, 1930, was that there could 
be no concluded agreement until the lease 
had been executed. — Raingold v. Bbomuey, 
[1931] 2 Ch. 307: 100 L. J. Ch. 337; 145 
" . T. Oil. 

420. Add. Annotations : — As to (2) Dbtd. Curtis 
Moffat V. Wheeler, [1929] 2 Ch. 224. Refd. 
Oauey v. Leith, [1937] 2 All E. K. 532. 

420a. .] — Lord Cairns indeed 

seems to have considered that, if the phrase 
[” subject to the title being approved by 
our solrs.”] meant wlmt the Ct. of Appeal 
thought it meant, it would follow that the 
purchaser was at liberty through the medium 
of his solr. to decline the title from mere 
caprice ; but none of the judges accepted this 
extreme view. It is reasonable, they thought, 
to imply good faith as a necessary ingredient. 
On the other hand, it seems to be putting an 
undue strain on the words to construe them, 
when used by a layman, as connoting nob the 
approval of his own solr., which is their plain, 
ordinary Uieaning. but tbe decision of a ct. 
of justice after an unknown delay at an 
unascertainable cost (Maugham, J.). — Curtis 


Moffat, Ltd. v, Whbbleb, [1929] 2 Oh. 224 ; 

98 L. J. Ch. 874 ; 141 L. T. 538. 

Annotation: — Ctonsd. Caney v. Leith, [1937] 2 All E. R. 532^ 

422. Add, Annotation : — Dlstd. Neale v. Merrett 

(1930), 70 L. Jo. 95. 

422a. Acceptance of purchase-price — 

Terms as to method of payment.] — Neale v. 
Merrett (1930), 70 L. Jo. 95 ; 170 L. T. Jo. 

99 ; [1930] W. N. 189. 

422b* Acceptance “ subject to surveyor’s 

report,”] — Marks v. Board (1930), 46 

T. L. R. 424 ; 74 Sol. Jo. 354. 

429a. What amounts to — Offer of house & 

” furniture ” — Acceptance of house & ” fur- 
niture & fittings as it stands.”] — Pltf. having 
an option from deft, to purchase a freehold 
house ” with furniture for £4,000,” wrote 
accepting deft.’s offer to sell the house ” with 
the furniture & fittings as it stands ” : — Held : 
there was a concluded contract between 
pltf. & deft. — Goffin V. Houlder (1920), 90 
L. J. Ch. 488 ; 124 L. T. 146. 

430a. .] — By the arts, of assocn. of the T. 

Co., a private co., any member desiring to 
sell any of his sba.res must notify the Board 
of the number of shares, the price, & the 
name of the proposed transferee. & the Board 
must offer to the other shareholders the num- 
ber of the shares offered at the price, & if tbe 
offer is accepted the shares shall be transferred 
to the acceptors. It is provided that “ if the 
shares or any of them are not so accepted the 
holder may sell or transfer them or any of 
them at the same or any higher price ... to 
third parties approved by the Board.” The 
capital of the T. Co. was £600,000 in 600,000 
shares of £1 each, which shares were held in 
equal parts by the O. Co., &> the P. Co. The 
P. Co. gave notice to tbe Board that they 
were desirous of selling 136,000 of their shares 
to third parties at the price of £2 per share. 
The Board offered the 136,000 shares to the 
O. Co., & the O. Co, desired to exercise their 
option as regards 5,000 shares only at the 
proposed price. The P. Co. contended that the 
whole of the 136,000 shares must be accepted, 
ife that the acceptance of 5,000 shares 
was not good : — Held : the proposed ac- 
ceptance was not good & the P. Co. were 
entitled to sell the whole 135,000 shares to 
third parties ; the offer was of the whole 
135,000 shares at a certain price per share, 
& not of 135,000 separate shares at that 
price ; the price to be paid for the whole 
number of shares might well be less than that 
payable for a lesser number ; & an offer must 
be accepted according to its terms. — Ocean 
Coal Co., Ltd. v. Powell Duffryn Steam 


PART III. SECT. 2, SUB-SECT. 2.— D. 

425 viil. ^.] — Deft., through his 

ageat, offered pltf. 300 toiiM of hay at 
♦22 per ton. Pltf. accepted. & the 
agent wired hie principal aeking that, 
shipment be rushed. Deft, replied 
that he could not oonlirm the order 
for immediate delivery, but would 
book for delivery the last of the 
month .* a contract valid in 

law was then comideted, & deft.. 
could not Bubsoauently vary it by 
demanding a deposit of $2 per ton as a 
condition of shipping. — B aXiLAM r. 
Hatfield (1922), 55 N. S. iv. 508.— 
CAN. 

80 . Vat'iation in covering leUer to 


offeror’s agent.] — T., who was desirous 
of floating a gold mining co. in England, 
sent, through his broker F., a letter to 
D., a Dublin stockbroker, offering him 
a speelfled fee in consideration of the 
CO. going to allotment, &c D. allovring 
his name to be used as stockbroker, D. 
signed a letter of acceptance, which 
had also been forwarded to ulm by 
T., through F., & sent the acceptance 
to F. in a covering letter addressed to 
F., In which D. mentioned that he 
signed the acceptance on the distinct 
understanding that Messrs. H. (an 
English ftrra of stockbrokers) also 
joined. The oo.*8 prospectus was 
issued, but Instead of the Messrs. H., 
0. & Oo„ stockbrokers of equally high 
standing, appeared as the English 

6 


stockbrokers of the Intended co. D., 
who was only interested in not being 
associated with what were commonly 
known as mining brokers, under no 
objection to the substitution, did not 
withdraw his name, & acted as Dublin 
broker until the oo. went to allotment. 
In an action for the fee '.—Held : 
the complete contract in T.’s letter 
D.'s acceptance could not bo varied 
by the covering letter addressed to ¥. 
as T.’s agent ; (2) the covering letter 
was not intended to make the contract 
conditional upon H. being the EngUsli 
brokers ; (3) even if such a condition 
were imported into the contract, it 
could be waived by D., being one for 
his benefit solely. — Maconohy v. 
Trowbr, [1894] 2 I. R. 663.— IR. 



VoL xn.— Contract. Cases 480a— 611. 


OOAI. Co., IJTD., [1932] 1 Ch. 064; 101 

L. J. Ch. 263 ; 147 L. T. 10 ; 48 T. L. R. 
290. 

437, Add, Annotation : — Folld. Willis v. Baggs & 
Salt (1925), 41 T. L. B. 453. 

448a. .]— WiLUs V. Baggs & Salt, No, 

418a, ante, 

466, Add. Annotations : — Consd. Schiller v, Peter- 
sen, [1924] 1 Oh. 394; Phipps (Northampton 
& Towcaster Breweries) v, Rogers, [1025] 
1 K. B. 14. 

468. Add. Annotation : — Refd. Brakspear v. Bar- 
ton, [1924] 2 K. B. 88. 

467a. Offer & acceptance hy telegram.] — Where 
an offer is made & accepted by telegram, the 
contract is complete, & the party accepting 
cannot repudiate the contract on the ground 
that his telegram had a moaning which would 
not be apparent to the other contracting 
party. — Roth (L.) & Go., Ltd. v, Taysbn, 
Townsend & Co. & Grant & Grahame 
(1896), 12 T. L. B. 211 ; 1 Com. Gas, 300, 
0. A. 

Annotniiom : — Reid. Nlckoll & Knight v. Ashton, Edridge, 
11900] 2 Q, B. 298 ; Tredegar Iron & Coal Oo. v. Hawthorn 
(1902), 18 T. L. 11. 716. 

467b. Acceptance by telegram — Effect of word 
“ writing In telegram.] — Howarth v. 
Fobder (1903), 48 Sol. Jo. 62. 

476. Add. Annotation : — Refd. Re Sandwoll Park 
Colliery Go., Field v. The Co., [1929] 1 Oh. 
277. 

478. Add. Annotation : — Consd. Rawlinson v, 
Ames, [1926] Oh. 90. 

480. Add. Annotation : — Refd. Edwards v. Porter, 
[1926] A. 0. 1. 

481. Add. Annotation : — Generally, Refd. Watson 
V. Davies, [1931] 1 Ch. 455. 


487. For Question of law — Not question of faot 

in the catchword.s read ** Whether question of 
law or fact." 

487a. .] — Where a contract is made, not 

in express terms, but is to be collected from 
a variety of letters between the parties, it 
is for the jury, &> not for the ct.. to determine, 
with reference to the situation i& intention 
of the parties, whether a contract has 
actually been completed. — Richards v, Hay- 
ward (1841), 2 Man. & G. 674; 2 Scott, 
N. R. 670 ; Drinkwater, 136 ; 10 L. J. 0. P. 
108 ; 133 E. R. 875. 

487b. .] — Caddick v. Terry (1864), 6 

New Rep. 137. 

489. After the cross-references following this case 
insert “ Construction of contracts by corre- 
spondence.] — See Deeds, Vol. XVII., p. 245, 
Nos. 588-592.” 

492. Add. Annotations : — Folld. ChiUinjsrworth v. 
Esche, [1924] 1 Oh. 97. Consd. Hillas & Co. 
f;. Arcos, Ltd. (1932), U7 L. T. 603 ; May & 
Butcher, Ltd. v. R., [1934] 2 K. B. 17, n. ; 
Refd. Astor Properties, Ltd. v. Tunbridge 
Wells Equitable Friendly vSociety, [1930] 

1 All E. R. 531. 

496. Add, Annotation : — Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 

501a. “ Subject to terras of contract being 

arranged."] — Honeyman v. Marryatt, 

No. 416, ante. * 

504a. Lease "to be drawn by counsel."] — 

Sturgion V. Painter (1608), Noy, 128 ; 74 
E. R. 1092. 

Annotation: — Rofd. Goodtitle d. Estwick v. Way (1787). 1 
Term Bop. 735. 

511. Add. Annotations Todd v. Jones 

Bros, (1930), 15 Tax Gas. 396. Consd. Trollope 


PART III. SECT. 2, SUB-SECT. 3.— 
B. (b). 

461 iii. Offer not made by post — 

Acceptance hinding only at time of 
receipt.} — Oharlebois v. Babil, [1927] 
3 D. L. B. 762.— CAN. 

sa. At place of posting — CorUract 
under Farm Implement Acc, R. S. <S’., 
1920 (c, 128 ).]— Ellard v. Waterloo 
Manufacturing Co., [1926] .3 D. L. R. 
207 ; [1926] 2 W. W. R. 294; 20 
Saak. L. li. GOB— CAN. 


PART III. SECT. 2. SUB-SECT. 4. 

471 xii. .] — Bbuck V, Tolton 

(1879). 4 A. R. 144.— CAN. 

471 xili. .] — Where it is sought 

to establish a contract by correspond- 
ence, the whole of the correspondence 
relating to the matter in question must 
be looked at for the purpose of finding 
out at what stage there was. if at all, a 
complete contract between xhe parties. 
Where the cardinal points are definitely 
agreed upon, the mere fact that 
reference has been mode to a more 
formal agreement, or subsidiary non- 
essential stipulations, will not prevent 
the ct. from considering the agreement 
arrived at by the letters as concluded. 
— CURRIMBHOY & CO., LTD, V. CrKET 
(1929), I. L. R. 57 Oalc. 170.— IND. 

471 xlv, .1 — Olaukb t?. Pea- 
body Overall Co., (1931J 2 D. L. R. 
832.— CAN. 

479 V. Acceptance by tele- 

gram — Fresh term inserted in letter of 
confirmation .] — St. Dents v. Western 
Products. Ltd., [19231 3 W. W. R. 
858.— CAN. 


489 Ui. Effect of correspondence 

coupled with coyiduct—Svbstaniial pan 
of goods delivered.] — Held: a contract 
was established w^hereby pltfs. became 
bound to deliver the remainder of the 
goods. — Hamilton Gear & Machine 
Co. V. Lewis Brothers, [1924] 3 
D. L. R. 367 ; 54 O. L. R. 580.— CAN. 

PART ni. SECT. 2. SUB-SECT. 6. 

490 X. ,) — ^Vl^here a proposal to 

manufacture certain steel rails was 
acceptoti in writing by the party to 
whom it was sent, such acceptant^e 
stating that it woifid bo followed by 
a formal contract, & where it appeared 
that the formal contract was infeuded 
solely to embody the agreement already 
arrived at : — Held : in such a ense, 
looking to the intentions of the peurtios, 
the contractual rolatious between 
them should be regarded as based 
upon the terms so agreed upon. — 
Dominion Iron & Steel Oo. v. R. 
(1920). 67 D. L. R. 609 ; 20 Exoh. C. R. 
245.— CAN. 

490 xi. .] — Hariohand Man- 

CHARAM V. GOVTND LUXMAN GOKHALE 
(1922), L. R. 50 Ind. App. 26.— IND, 

490 xii. .] — Persona who have 

been put into possession of land under 
an agreement which contemplates the 
execution of a formal contract do not 
become trespassers (as being in breach) 
upon failing to execute a contract when 
required to do so ; if the agreement, 
upon its true construction, makes the 
execution of a contract a condition 
or term there is no enforceable con- 
tract, either because the condition is 
unfiilfilled or because the Jaw does not 
recognise a contract to enter into a 
contract. — C ubrimbhoy & Do* 


Greet (1932), 60 L. R. Ind. App. 297.— 

IND. 

490 xiii. .] — The mere fact that 

an agreement complete in itself pro- 
vides that its terras shall be embodied 
in a formal contract does not render the 
execution of the fonnal contract a 
condition precedent to the enforce- 
ability of the original agreement. — 
British American Timber Co., Ltd. 
V. Elk River Timber Co., Ltd., [1934] 
2 W. W. R. 658.— CAN. 

f .] — An option for sale 

read as follows : “ The owners agree 
to give H. the option to purchase the 
lands heroin leased at any tln )0 within 
the period of lease for 825 per acre, 
$2,000 cash & the balance at six per 
cent, interest & half crop payinents, 
by agreement to be drawn up ” — 
Held : the words “ by agreement to bo 
drawn up ” had the same ctToct as the 
words “ subject to on agreement to ho 
drawn up,** since l-lio agreonienl was 
to be on the crop-payment plan, Ujo 
ct. could not supply the dote i is 
sa.ry to complete it, &- the of)tion did 
not of itself conHtitute an enlormi de 
contract.— B ocalteh;;. ” ' 

4 D. h. IL OiS; [192.5 

? VV. W. R. *36 — GAN 

h i Contract for purchase of 

limits 4ll terms agreed upon— 

Provision for formal contract after sur- 

1 Where all the terms of a contract 

for the purchase of timher Innits are 
agreed upon it coi etltutos a bind ng 

contract, notnithstandlng a provis^ on 

for the fixocutlon of a formal contrt-ot 
after a proliminaiT survey & ends© of 
the limits.— Britibh American TuwTOBaft 
Co r Elk River Timber Co.. [1933] 

4 D. L. R. 280.— CAN. 



Cases 511—655. 


English and Empibb Digest Sdfplbmbnt. 


(Geo.) & Sons v, Martyn Bros. (1934), 50 
T. L. B. 644. ReW. Chillingworth v. Esche, 
[19243 1 Ch. 97 ; Keppel v. Wheeler, [1927] 1 
K. B. 677. 

511a. .] — During Mar. 1928, there were 

negotiations & detailed correspondence be- 
tween resp. CO, &; another co. who were pro- 
posing to purchase the business of the resp. co., 
culminating in a letter dated Mar. 21, 1928, 
in which the prospective purchasers indicated 
that the terms contained in the correspond- 
ence, 4fc as arranged at interviews between the 
parties, were generally accepted “ subject to 
such terms being fully set out in a formal 
contract or agreement, to be subncdtted to us 
&> finally approved of.’* On Mar, 29, 1928, 
two of the directors of resp. co. resigned Sp 
entered the service of the purchasers. On 
Mar. 30 reaps, gave notice to their foreign 
agents terminating their engagements. The 
formal contract was dated Apr. 16, 1928 : — 
Held : the correspondence did not constitute a 
contract. — Todd (H.M, Inspecttob of Taxes) 
t7. Jones Bros., Ltd. (1930), 16 Tax Cas. 
896. 

513a. ‘‘The usual public*house contract to 

be entered Into.’*] — Lucas v. Haul, [1899] 
W. N. 92. 

614. Add. Annotation : — Held. Ohillingworth v. 
Esche (1923), 129 L. T. 808. 

681. Add. Annotation : — Reid. Ohillingworth v. 
lEsche, [1923] 1 Oh. 670, 

582. Add. Ayinotatlon : — Consd. Oaney v. Leith, 
[1937] 2 All E. B. 532. 

684. Add. Annotation: — Refd. Ohillingworth v. 
Esche (1923). 129 L. T. 808. 

689a. ]. — Pltf. wrote to deft, an offer 

to sell a house to her for a certain sum subject 
to certain unspecified covenants, & deft, 
signed at the foot this statement : “I accept 
the above offer subject to contract.” The 
solrs. of both parties approved a draft formal 
contract^ but deft, refused to execute it. In 
an action for specific performance ; — Held : 
the words “ subject to contract ’* did not 
mean that deft, bound herself if the parties* 
soil's, approved a formal contract, but meant, 
in the circumstances, “ subject to the execu- 
tion by the parties of a formal contract,’* & 
therefore the action failed. — Wilson v. \ 
BAI.FOUR (1929), 45 T. L, B. 625. 

640. Add. Annotations : — Apld. Ohillingworth v. 
Esche, [1924] 1 Ch. 97 ; Lockett v. Norman- 
Wright (1924), 69 Sol. Jo. 125 ; Wilson v. 
BaHour (1929), 45 T. L. R. 626. Reid. Nevile 
Beid V. I. B. Comrs. (1922), 12 Tax Cas. 545. 

640a. — — .] — An agreement subject to con- 

tract is merely in the stage of iwotiation 
(Saeoant, L.J.). — Keppel v. Wheeler, 


[1027] 1 K. B. 677 ; 96 L. J. K. B. 483 ; 186 
L, T. 203, 0. A. 

Annotations: — Apld. Haymoudr. Wooten (1931), 47 T. L. B. 
606. Consd. Trollope (Geo.) & Sons v, Martyn Bros., 
[1934] 2 K. B. 436 ; MtisSoh v. Moxley, [1936] 1 AU E. R. 
64. 

645. Add. Annotations : — Consd. Ohillingworth v. 
Esche, [1924] 1 Ch. 97. Apld. Lockett v. 
Norman-Wright (1924), 69 Sol. Jo. 125; 
Wilson V. Balfour (1929), 45 T. L. R. 625. 
Folld. Todd V. Jones Bros. (1930), 15 Tax 
Cas. 396. Refd. Nevile Reid v. I. R. Comrs. 
(1922), 12 Tax Cas, 645. 

546a. “ Subject to suitable agreements being 

arranged between your solicitor & mine.**] — 
The words ” subject to suitable agreements 
being arranged between your solr. & mine ” 
are indistinguishable in their effect from such 
words as ” subject to formal contract,” 
“ subject to contract,” or subject to proper 
contract to be prepared by the vendor’s 
solr.,” & do not import a binding agreement 
between the parties. — Lockett v. Norman- 
Wright, [1926] Ch. 66 ; 94 L, J. Ch. 123 ; 
132 L. T. 632 •, 69 Sol. Jo. 125. 

646b. “ Subject to a proper contract to be 

prepared by the vendor’s solicitors.**]— By 
a document of July 10, 1922, the Mrchasei*s 
agreed to purchase certain freehold land & 
a nursery from the vendor ” subject to a 
proper contract to be prepared by the 
vendor’s solrs.” & acknowledged having paid 
£240 ” as deposit & in part payment of the 
said purchase-money.’^ Completion was 
fixed for Nov. 2. The purchasers signed the 
document & the vendor added & signed a 
receipt for the deposit confirming the sale. 
A proper contract was subsequently prepared 
by the vendor’s solrs., approved by the 
purchasers* solr., executed by the vendor, & 
tendered to the purchasers for execution. 
The purchasers, however, refused to sign it, 
declined to proceed with the transaction, A; 
claimed the return of the deposit : — HM : 
the document of July 10, 1922, was only 
conditional, & did not constitute a firm 
contract, & the purchasers were in the cir- 
cumstances entitled to recover the deposit. — 
Ohillingworth v. Esche, [1924] 1 Ch. 97 ; 
93 L. J. Ch. 129 ; 129 L. T. 808 ; 40 T. L. B. 
23 ; 68 Sol. Jo. 80, 0. A. 

Amiotationa : — Apld. Lockett v. Norman-Wright, [1926] 
Oh. 66 ; Wilson v. Balfour (1929), 45 T. L. R, 625. Refd. 
Keppel V. Wheeler, (1027] I K. B. 577 ; May & Butcher, 
Ltd. V. R., [1934] 2 K. B. 17, n. j Trollope (Geo.) & Bonav, 
Martyn Bros. (1984), 60 T. L. R. 544. 

54Bc. “ Formal contract to be signed in due 

course.**] — Ronald Frankau Productions, 
Ltd. V. Bell (1927), 66 L. Jo. 33 ; 164 
L, T. Jo. 604. 

555. Add. Annotation: — ^Reld. Chlllingworth v. 
Esche (1923), 129 L. T. 808. 


543 i, Solicitor to approve form 

of contraot.l — An option agreement 
ptoTlded that In the event of the pur- 
chaser deciding to accept the option 
by entering Into an aippeement to pur- 
chase the land, ^'eu^ agreement to 
purchase shall be on a form aimroved 
by the vendor's solr.” the 

execution of a further contract was not 


necessary to the existenoa of an onloroe- 
ahle contract to purohase.^VrranT e* 
BRVAN (Alt%), [L9271 1 D. L. B. 244 ; 
[19*61 8 W. W. R. 786.-— CAN. 


PART 111. SECT. 8, SUB-SfiOT. 1. 

665 xiv. — (ioLB «. StJMNXn 

(1900), 30 S. O. E. 879.— UAN. 


566 XV. . I— Graham e. Grab 

(Man.) (1914), 27 W. L. R. 263 ; 
D. L. R. 485.— CAN. 


655 xvi. •— — .] — Whore a person 
seeks m obtaining another's signatme 
to a printed form to impose an obliga- 
tion to pay for a servi^ which for many 
years had been furnished grratultously, 
notice of the terms & conditions on 
whioh the latter is asked to sign the 
document should be given in no un- 
oertidn language & in no unoertaln way ; 
if the doctiment is so printed dt 
arranged that when read it gives the 
signer thereof the impression that he 
U merely supplying information when 
as a matter ox liet it contains en 


8 


obligation to pay money, & the 
signature is induced by that impres- 
sion, the ot. will not entoroe the 
obligation. — iNnutNATiONAL Trans- 
portation Oo. V. WiNNiPRO Storage, 
Ltd., [19311 2 W. W. R. 664.— CAN. 

o i. Burdenof proof .} — ^Itls never 

necessary to prove in the first Instance 
that either party to a contract under- 
stood the legal effect of a term thereof ) 
if a party seeks to escape the liability 
imposed by a term Of the contract, he 
must adduce evidence to establish 

g rounds ot excuse. — T hoRibsOn e. 

lairmorb School DnsTBidir board 
Qjr TBuerBaBB. C1927J I B. h. B. 1178; 



VoL zn.— Cootract. Oases 659—628. 


550* Addn AnnokMon : — ^Refd* Berners v. Flemizig, 

[1925] Ch. 26i. 

563a, .] — GtnuLDFOBD Trust, I^td. v , Pohl 

& Maritoh (1928), 72 Sol. Jo. 171. 

667. Add. Annotation : — ^Dlstd. Hardie Sc Lane v. 
Chilton, [1928] 2 K. B. 306. Consd. Mutual 
Finance, Ltd. v. Wetton <fc Sons, Ltd., [1937] 

2 K. B. 389. Reid. Howard v. Odhams 
Press, Ltd., [1937] 2 All E. R. 609. 

567a* Knowledge of brother’s liability to proseou* ^ 
tion — No direct threat.] — A gruarantee was 
obtained from a family co. under an implied 
threat to prosecute a member of the family 
who was alleged to have forged the signature 
of the co. to a previous guarantee. It was 
known to the receiver of the guarantee that 
it was only given because the father of the 
alleged forger was in such a state of health 
that the shock of the prosecution of his son 
. was likely to endanger his life : — Held : the 
guarantee was obtained by undue influence, 
& the guarantors were entitled to repudiate it. 
— Mutual Finance, Ltd. v. Wetton & 
Sons, Ltd., [1937] 2 K. B. 389 ; [1937] 2 
All E. R. 657 ; 106 L. J. K. B. 778 ; 157 
L. T. 630 ; 53 T. L. R. 731 ; 81 Sol. Jo. 570. 

568. Add. Annotations : — Consd. Hardie Sc Lane v. 
Chilton, [1936] 2 K. B. 306. Held. Thorne 
V. Motor Trade Assocn., [1937] 3 All E. 11. 
1.57. 

569. Add. Annotation : — As to (1) Consd. With v. 
O’Flanagan, [1936] Oh. 676. 

570. Add. Annoiation : — Refd. Mutual Finance, 
Ltd. y. Wetton & Sons, Ltd., [1937] 2 K. B. 
389. 

572. Add. Annotation : — ^Reld. Mutual Finance, 
Ltd. V. Wetton & Sons, Ltd., [1937] 2 K. B. 
389. 


678. Add. Annotation : — Consd. Mutual Finance, 
Ltd. V. Wetton & Sons, Ltd., [1937] 2 K. B. 
389. 

576. Add. Annotation : — Reid, Brocklebank v. R., 
[1924] 1 K. B. 647. 

681. Add. Annotation : — ^Dlstd, Hardie Sc Lane v. 
Chilton, [1928] 2 K. B. 306. 

587* Add. Annotation : — Retd. Jones v. Waring Sc 
GUlow, [1925] 2 K. B. 612, 

688. Add, Annotation : — Refd. Hardie Sc Lane v, 
Chilton, [1928] 2 K. B. 306. 

696. Add. Annotation : — Refd, Be Pret-Roose v. 
Pret-Roose (1934), 78 Sol. Jo. 914. 

611. Add. Annotaiions : — Apld. Re Lloyds Bank, 
Bomze v. Bomze (1930), 47 T. L. R. 38. 
Consd. Lancashire Loans, Ltd. v. Black, [1934] 
1 K. B. 380. Held. Shears v. Jones (1922), 
128 L. T. 218. 

613. Add. Annotations : — As to (3) Apld. Inche 
Noriah v, Shaik AlUe Bin Omar, [1929] A, C. 
127. Generally, Refd. Lancashire Loans, 
Ltd. V. Black. [1934] 1 K. B. 380. 

614. After this case add “ See, also. Fraudulent 
Sc Voidable Conveyances, No. 834a,” 

616. Add, Annotation : — Refd. Lancashire Loans, 
Ltd. V. Black, [1934] 1 K. B. 380. 

620. Add. Annotation : — As to (2) Consd. Lan- 
cashire Loans, Ltd. v. Black, [1934] 1 K. B. 
380. 

622. Add, Annotation: — As to (1) Consd. Lan- 
ca^shii’e Loans, Ltd. v. Black, [1934] 1 K. B. 
380. 

628. Add. Annotation : — As to (1) Consd. Lan- 
cashire Loans, Ltd. v. Black, [1934] 1 K. B. 
380. 


19271 1 W. W. R. 449 ; 22 Alta. L. R. 
415.—OAN. 


p i, failure to read ouer 

whole contract .] — Where a pm*chaser of 
a lar^e farm implement does not read 
Eriarliah, Farm Implement Aot, R. S, S., 
1920 ( 0 . 128). B. 18. is not complied 
with unlesB tiie whole contmet is read 
over & explained to him in his own 
lanfiruasre, even though he understands 
some English &, after the whole con- 
tract has been read to him in English, 
those portions of It which he says he 
does not understand in English are 
read over & explained to him in hie 
language, & he says he understands 
it all. — Advance httmkj.y Tiibksher 
C o. V. Yorga, [19261 3 D. L. R. 517 ; 
[1926] S. C. R. 897.— CAN. 


p ii, No request for reading 

oner or err>lariation .] — Tf a person who 
cannot read a document signs it with- 
out requesting to have it read or 
explained to him it is not read or 
explained he is bound by it, where, at 
least, there Is no evidence that the 
other party knew that the illiterate 
party was signing under a misunder- 
Btandlng of its effect. — Canadian 
Bank or Commerce v. Dembbok 
(Sask.), [1929] 4 D. h. R. 220 ; 

W. W. R. 686.— CAN. 

p iii. Burden of proof.!— 

Wnere a contract was drawn up ny 
a magistrate, who was employed for 
that purpose. after being reduced 
to writing, it was read over to deft., 
who sign^ by his mark : — Held : the 
burden was upon deft, of establishing 
that the document was not his agree- 
ment.— K eddy V. Dau^Y (1913X 47 
N. S. R. 229 : 12 h. R. 621 ; 13 
E. L. R. 163.— CAN. 


piv. 


,) — ^Miixarv. Eixabd, 

2 D. L, R. 102.— CAN. 


p V, — ^ Party intoxicaied.] — 
SOHOnELD V. Tummonds (1858), 6 
Gr. 668.— CAN. 


504 Contract of sale silent as to 

time <t mode of najmienf. l—Defts. have 
Ing ratified by telegram a contract made 
by their agents, afterwards attempted 
to repudiate it on the ground of an 
alleged variation in the terms of the 
bought note as to the time of delivery. 
Defts.' letter of repudiation to their 
agents attempted tu impose terms aa 
to the time for payment as a condition 
of accepting the alleged variation : — 
Held : the contract was complete not- 
withstanding that the particular mode 
or time of payment was not stated. 
— Campbell v. Mabler (1919), 43 
O. L. R. 395 ; 14 O. W. N. 348 ; ajfd., 
16 O. W. N. 339.— CAN. 


PART III. SECT. 8. SUB-SECT. 2.— 
A. (b). 

b i. — — .1 — ^An agrreement to pay a 
debt made by a debtor while under 
arrest on a capias previously issued for 
said debt, will not be cancelled for 
duress when the arrest was not illegal 
& the bare fact of the arrest was 
only evidence of duress. — T hompson v. 
Schneider, fI929J 1 D. L. R. 989 ; 
60 N. a R. 329,— CAN. 


PART III. SECT. 8. SUB-SECT. 2.— 
C. (a). 

699 U Contract voidable .] — An agree- 
ment In writing by a wife to the provi- 
sions of her hui^and's will in lieu of the 
statutory provisions ; — Held t to nave 
been obtained by duress & not a bar 
to her application for relief under 
Devolution of Estates Act, 1920, s. 24. 


— Re Bursaw’s Ertate. [1924] 3 
W. W. R. 807.— CAN, 

699 Si. .1 — Burris v. Rhind 

(1899), 29 S. O. R. 498.— CAN. 


PART in. SECT. 3, SUB-SECT. 3.— 
A. (a). 

611 Vi a. .) — Raohunath Pra- 
sad V. SAR.TU Prasad (1923), L. R. 
51 Ind. App. 101.— IND. 

r i. — — .) — Where by reason of 
the confidential relationship existing 
between pltf. & deft. & the Influence 
he was able to exert over her by 
asserting knowledge of matters which 
he alleged could be used to her 
prejudice, which at the trial he admitted 
had no existence, ho was enabled to 
procure from pltf. an excessive amount 
for servloes performed, which way paid 
by her even after she had obtain tvl 
independent advice, pltf. was held 
entitled to recover the same back, Jesw 
a reasonable amount for the yervlceg 
performed. — D iwuer v. Clarkis (1894), 
35 O. R. 493.— CAN. 

r U. .J — Re WrUTE, KEnsTON v> 

Tank (1876), 24 Gr. 224.— CAN. 


>ART III. SECT. 3. SUB-SECT. 3.— 
A. (b) i. 

3 .] — An aged woman asked 

jer son to Inqiilre into the state of her 
>roperty. By hJs ropoil thereon she 
ras Induced to make a transfer of the 
jroperty to him S: a daughter t—Hrld : 
he mother was < iearly capable of fully 
inderstaridlng what she was doi ig, 
t there was no undue Influence or 
[lisrepresentation, & proof of inde- 
endent advice was unueoesso]^ to 
upport the deed. — W eir v. weib 
B. O.L 119201 3 W. W. R. 726.— GAM. 




Cases 630—717. 


English and Empire Digest Supplement. 


630. AM, Annotations : — Consd. Inche Norlah 
V, Shaik AlUe Bin Omar, [1929] A. O. 127; 
Lancashire Loans, Ltd. v. Black, [1934] 1 
K. B. 380. 

633a. Daughter married.] — 

There is no rule of law that the marriage of 
a daughter, coupled with her departure from 
the parental home, necessarily puts an end 
to the domination of her parents. Whether 
or not the parental dominion has completely 
ceased is a question of fact depending on the 
particular circumstances of each case. 

A daughter married at the age of eighteen 
& thereupon left her parental home & lived 
with her husband. Her mother was very 
extravagant & frequently borrowed money 
from moneylenders. When the daughter 
came of age she, at her mother’s request, 
raised £2,000 on her reversionary interest 
under her grandfather’s will in order to 
pay off her mother’s debts to moneylenders. 
The mother continued to borrow money from 
moneylenders, a year later the mother 
asked the daughter to sign a document so 
that she (the mother) might be able to borrow 
some more money. The mother &; daughter 
signed a joint & several promissory note for 
£775 at 85 per cent, interest. Of the £775 
£200 was a fresh loan to the mother & £575 
was acknowledged by the mother & daughter 
to be then due owing to the moneylenders. 
In reality £410 was money which liad actually 
been advanced to the mother, £90 was for 
interest, & £75 supposed interest or bonus 
because the loans were renewed before they 
were due. The daughter also gave a second 
charge on her vested interest in remainder 
without which the moneylenders would not 
lend the money. The daughter, who did not 
understand the transaction, signed the docu- 
ment at the request of her mother. The 
only advice which the daughter received was 
that of a solr. who also acted for the mother 
& the moneylenders, & who prepared the 
documents. In an action by the money- 
lenders on the promissory note against both 
the mother & daughter the judge held that 
the daughter was emancipated by reason 
of her marriage & was not under the influence 
of her mother, but he held the transaction 
was harsh & unconscionable & ro-opened all 
the transactions gave judgment against 
both mother & daughter for the sums actually 
lent with interest at a reduced rate. On 
appeal by tlie daughter : — Held : the 
daughter was under the influence of her 
mother when she entered into the transaction 
in question, & also that she had no inde- 
pendent advice, Sd that as the moneylenders 
had notice of the facts which constituted 
undue influence on the part of the mother 
they were in no better position than the 
mother, & therefore the transaction must be 
set aside so far as the daughter was con- 
cerned. — Lancashire Loans, Ltd. v, Black, 
[1934] 1 K. B. 380 ; 103 L.' J. K, B. 129 ; 
150 L. T. 304, C. A. 

636. Add. Annotation : — Consd. Inche Noriab 
V, Shaik yMlie Bin Omar, [1929] A. C. 127. 


650. Add. Annotation : — ^Consd. Inche Noriah v, 
Shaik AUie Bin Omar, [1929] A. 0. 127. 

662. Add. Annotation : — FoUd. Re Lloyds Bank, 
Ltfl., Bomze & Lederman v, Bomze, [1931] 
1 Ch. 289. 

663. Add, Annotation : — FoUd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v, Bomze, [1931] 
1 Ch. 289. 

664. AM. Annotation : — FoUd. Be Lloyds Bank, 
Ltd., Bonze & Lederman v. Bomze, [1931] 
1 Oh. 289. 

664a. General rule.] — An agreement of May fl» 
1929, between B. L.. who were betrothed, 
provided that L. should deposit ar a bank, 
in her own name & B.’s, the sum of £4,000, to 
be re-deposited upon the marriage in a 
current account in their joint names, <te to be 
used in paying off a mtge. on B.’s premises 
& in buying him a practice. The amount of 
the mtge. was stated to be about £1,200. 
The agreement bad been drawn up on the 
instructions of L.’s brother, who had pro- 
vided the £400 as her dowry. Despite the 
terms of the agreement, sums were withdrawn 
before tlie marriage, which took place on 
June 10. On May 15 B. & L. withdrew 
£1,000, with which the practice was bought, 
& on June 5 they withdrew £2,350. They 
also withdrew other sums at later dates. 
B. had the money, & L. signed documents 
authorising the withdrawals. The marriage 
was unhappy, & the parties separated on 
Sept. 27. There was then only the sum of 
£150 in the joint account, B. having had 
£3,850. At the date of the agreement he 
owed £2,000 to his bank secured by charge 
on his premises, a fact which he had not told 
L.’s brother. In an action by L. & her 
brother to recover the money from B., & 
asking that the agreement of May 6, 1929, 
should be set aside or rectified, on the ground 
that L, was induced by B.’s undue influence 
to sign the documents authorising the with- 
drawals I — Held : the agreement must stand, 
but the doctrine of Huguenm v. Baseley, 
No. 611, applies to the relation between 
ersoDs engaged to be married ; it had not 
een established that the sum of £2,000, 
part of the £2,350, withdrawn from the joint 
account, was a proper gift to deft. ; & pltfs. 
were entitled to judgment for £1,000, half 
of the £2,000. — Re Lloyds Bank, Ltd., 
Bomze Lederman v. Bomze, [1931] 1 Ch. 
289 ; 100 L, J. Oh. 45 ; 144 L. T. 276 ; 47 
T. L. R. 38. 

671. Add. Annotation : — Refd. Mitchell v, Alex- 
ander (1935), 79 Sol. Jo. 381. 

698. Add. Annotation : — Refd. With v. O’Flanagan, 
[1936] Ch. 575. 

After this case add “ See, also. Fraudulent 
& Voidable Conveyances, No. 834a.” 

717. Add, Annotations : — Consd. Inche Noriah 
V, Shaik Allie Bin Omar, [1929] A. O. 127 ; 
Lancashire Loans, Ltd. v. Black, [1934] 1 
K. B. 380. 


PART III. SECT. 3, SUB-SECT. 8.— 
A. (b) W. 

f6. Donatio morUa cavaa to parish 
priest — Valid .) — Bohan v. Walker 
(N. B.). U928J 4 D. L. R. 630.— CAN 


PART HI. SECT. 3, SUB-SECT. 3.— B. 

696 i. Ontts on party allegino — Unless 
transaction primd facie unconsdonahle. 3 
— Raghunath Pbasad V, Sabju 
I^aSad (1923). L. R. 61 Ind. App. 101. 
— IND. 
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PART III. SECT. 3, SUB-SECT. 3.— 
0. (a). 

715 i. T*rinciplea on which relief 
ffranlcd.]—VyviSRW 00 T} v. Cox (1912), 
21 O. W. R. 757 ; 3 0. W. K. 1112 ; 
26 O. L. R. 303.— CAN. 



VoL XIL— Qontraot. Cases 789 - 772. 


7 39. Add* Annotations : — ^Consd. Pontypridd Grdns. 
V. Drew (1926), 90 J. P. 169. Refd. Doyle v. 
White City Stadium, Ltd., [1936 J 1 K. B. 110. 

741. Add, Annotation : — Refd. Albemarle Supply 
Oo. V. Hind, [1928] 1 K. B. 307. 

743a, Outdoor relief afforded to pauper.] 

— GKiardlans who supply goods to a pauper 
by way of ordinary poor relief have no right 
to recover from the pauper the reasonable 
value of the goods so supplied. — P ontyphidd 
Union v. Dkew, [1927] 1 K. B. 214 ; 95 
L. J. K. B. 1030 ; 136 L. T. 83 ; 90 J. P. 
109 ; 42 T. L. R. 677 ; 70 Sol. Jo. 795 ; 24 
L. O. R. 405, C. A. 

See, further. Poor Law. 

746. Add* Annotation : — Refd. Winkworth v. 
Raven, [1931] 1 K. B. 652. 

747. Add* Annotation : — Refd. Brandt v. Liver- 
pool, Brazil River Plate Steam Navigation 
Co., [1924] 1 K. B. 575. 

748. Add* Annotation : — Refd. Rederiakt. Trans- 
atlantic V* Oompagnie Francjaise des Phos- 
phates de rOceanie (1926), 136 L. T. 619. 


750. Add, Annotation Ref d. Brown v* Dagen - 

ham U. C., [1929] 1 K. B. 737. 

755a. —■ — .] — Covenant for 28* for copying every 
quire of paper. Breach that he copied four 
quires <fc three sheets, for which 8,s\ 3d. was 
due. And that there conld be no oppoi*tion- 
ment, for the covenant was to allow him 2s. 
a quire, but not pro rata. If he had averred 
3d. to be the usual fees for copying three 
sheets he might have helped himself. — 
Needler V. Guest (1047), Aleyn, 9 ; Sty. 
12 ; 82 E. R. 886. 

759. Add. Annotations : — Refd. Pockney v, Atkin- 
son (1929), 142 L. T. 135 ; Eshelby v. Feder- 
ated European Bank, Ltd.. [1932] 1 K. B. 
423 ; A.-G. of Trinidad k, Tobago v* Gordon 
Grant k Co., [1935] A. C. 532. 

763. Add* Annotation : — Generally, Refd. Meyrick 
V* Dyson (1925), 41 T. L. R. 368. 

766. Add* Annoiafion : — Refd. Importers Co. r. 
Westminster Bank, [1927] I K* B. 869. 


Part IV. — The Statute of Frauds. 


769, Add. Annotation : — ^Refd. Franco-Britisb 

Ship Store Co. v* Compagnie des Chargeurs 
Francaise (1926), 42 T. L. R. 735. 


772. Add* Annotation : — Refd. Monnickendam v* 
Leanse (1923), 39 T. L. R. 445. 


722 i. Transaction voidable .] — CoLP 
u. Hunter (1911), 1 W. W. li. 314.— 

CAN. 

722 ii. .] — Erwin v. Snelorove 

(Out.), [1927] 4 D. L. R. 1028.—CAN. 


PART in. SECT. 4, SUB-SECT. 1 

741 xil. .] — Kilborn V. 

Forester (1831), 1 Dra. 344. — CAN. 


741 xiii, .] — Pltf. having 

entored Into a contract for the supply 
of horses’ food with the Officer Com- 
manding the depot of a cavalry 
regiment sued the Secretary of State 
for the balance due to him under the 
contract : — Held : an Officer Com- 
manding a depot, not being ono of the 
officers authorised by the Governor- 
General in Council under Government 
of India Act, 1915 s. 30 (2), to ent«r 
Into contracts on behalf, of the 
Secretary of State, the contract sued 
upon was lUtra vires & could not he 
enforced fltgalnst the latter. However, 
under Indian Contract Act, s. 70, 
pltf., having lawfully supplied foods 
for the horses belongdng to the Secre- 
tary of State, not intending to do so 
gratuitously & the latter having 
enjoyed the benefit thereof, was 
entitled to compensation. 

Sect. 70 of the Contract Act, although 
founded on English law, must be 
interpreted according to Its clear & 
explicit terms ^ not In reference to the 
provisions of English law relating to 
the matter. The sect, la much wider 
than the English law & goes beyond it. 
— Sejoretarv of State v. Sabin & Co. 
(1929), I. L. R. 11 Lab. 375.--IND. 


744 i. From circumstances .] — 

Riob V* Bubckhardt (1925), 36 

B. C. R. 161.— CAN. 


744 il. .1 — Northern Rt. 

Co. e. Lister (1867). 27 U, C. R. 57.— 


CAN. 

747 ii. *1 — Held : an agree- 
ment by a 00 . to repurchase shores was 
established, as the conduct of the eo. 
was quite Inconsistent with any other 


reason than that it intended & agreed 
to repurchase the 8hare8.-~CLARKE c. 
Langs & Roddis. Ltd. (1926), 37 
B. C. R. 7 7. —CAN. 

PART III. SECT. 4. SUB-SECT. 2.— C. 

u i. Contract to dig vnell.Y — 

When a party contracts to boro a well, 
with a proviso that ho is to he paid a 
propoition of the price if it is a dry 
bole, there is an implied promise to go 
the distance bis machinery will bore, 
& If because of a rock he does not go 
that distance it is not a “ dry bole,” & 
ho is not ontitJod to payment. — 
Winkler & Martin v* Hutton, 11920] 
2 W. W. R. 982 ; 13 Sask. L. R. 335.— 
CAN. 

u ii. .] — Where a hole is 

cavintf in & rendering it dangerous 
for him to work, & a woU -digger 
abandons the work without having 
obtained water Sc without having gone 
to the full depth of his machine, he 
is not entitled to payment for the 
work aJ ready performed . A well -digger 
knows, &; must be held to have assumed, 
these risks when he has not in his 
contract protected himself against 
such contingencies. — S avidan v. Lai*- 
LANTE, [1924] 3 I). L. R. 1089 ; 2 

W. W. R. 1222.— CAN. 

u iii. Contract for removal of 

night soil — Special provisions as to 
cleansing. ] — Held : the contract was 
one entire contract & every provision 
In it for strict cleanliness & disinfection 
was of the very essence Sc nature of the 
contract.— Hunter v. West Maitland 
Muniutpal Council (1923), 23 i?. B. 
N. a* W. 420.— AUS. 

763 i. .1 — The contract of an 

undertaker Is an entire ono to conduct 
the funeral in a reverend raamaer, Sc 
therefore where the bottom of the 
casket fahs out during the funeral 
the undertaker can recover nothing for 
goods sold & delivered. — S chaj’Fer 
(id,). Ltd. V. Vicfters, fl934J 4 D. L. R. 
548.— CAN. 


PART ni. SECT. 4, SUB-SECT. 2.— D. 

c i. .] — Andeiwonv McIntyre, 

[1926] 3 D. L. il. 94 8. — CAN. 

0 ii. Agreement in live on dt work 

farm in considcratUm of father pi'omising 
to devise farm.] — Held : the father 
having prevented the son trom per- 
forming the work contracted for Sc 
dischurgod him froui service, the son 
was entitled to recover on a (ptanium 
meruit for the work done by him & 
money & materials furnished. — R fn- 
TON V. Renton (1925), 52 N. B. R. 
356.— CAN. 

PART III. SECT. 5, SUB-SECT, 2. 

h i. Agreement to accept land in 

satisfaction of debt.] — Held : binding, 
though not in writing. — FiJmiNO v. 
Duncan (1870). 17 Or. 76.— CAN. 

h ii. Agreement to share com- 

mission.] — Held : Alberta Statutes, 
1906 (c. 27), not applicable. — H eaton 
r. Fla TER (1914). 27 W. L. R. 98 ; 16 
D. L. R. 78 ; 8 Alta. L. K. 21.— CAN. 

h iii. S. P. Karrar v. ScnijnEKT 
(1914), 29 W. L. R. 540 ; 7 W. W. R. 
189 ; 8 Alta. L. R. 21 ; 19 D. h. R. 
804.— CAN. 

PART IV. SECT. 1, SUB-SECT. 5.~ A. 

770 i. Partnership afp’eement.] — A 
contract for a partnership to hist longer 
than a year is within Stat. I'ramis. ~ 
HojfT'Tvian r. COHicN (Man.) (1914), 27 
W. L. li. 127.- -CAN. 

sp. Agreement to he performed before 
fixed date — Fired date, more than 
one yfor from a urecjnent— Effect oj 
re?te.mds.]~~In 1921 deft. promiHcd to 
marry pltf. at a daP) not later than 
May, 192:5. The promise was icnewcd 
frorii time to time up to May, 1922 ; — 
Held : the contract was one to be 
performed within a year, & a memo- 
randum In writing to satisfy Stat. 
Frauds wn.s unnecessary. — Oyr v, 
(1923), 55 O. L. R. 90,— 

CAN. 
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Cases 775-844. 


Ekolish and Emfise Digest Supplement. 


776. Add. Annotation : — Retd. Newman v* Slade, 
[1926] 2 K. B. 328. 

793. Add. Annotation : — Expld. Scott v. Pattison, 
[1923] 2 K. B. 723. 

801. Add. Annotation : — Reid. Ee Savile Settled 
Estates, Savile v. Savile, [1931] 2 Ch. 210. 

803. Add. Annotations : — As (1) Refd. Lewis v. 

Cammed, Laird & Co. (1929). 22 B. W. C. C. 
410 ; Smith v. Union Castle S.S. Co. (1931), 
24 B. W. C. C. 71 ; Re (Gregory, Exp. Norton, 
[1935] Ch. 65. 

810. Add. Annotations JLs to (3) Consd. Re A 
Bankruptcy Notice, [1924] 2 Oh. 76. Held. 
Bawlinson v. Ames (1924), 69 Sol. Jo. 142 ; 
Arl£[ V. Kai Jadunath Majumdar Bahadur 
(1931), 47 T. L. R. 238. 

819. Add. Annotation : — As to{l) Refd. Agricultural 
Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1925] Ch. 769. 

887a. Goodwill & stock-in-trade included — 

Entire.] — Deft, orally agreed to buy from 
pltfs., who were the exors. of a deceased 
merchant, the business carried on at a 
named address, including the goodwill, stock 
in trade, & an interast in the premises, but 
he failed to carry out his agreement. In an 
action for damages deft, pleaded that the 
contract related to an interest in land <fe that 
by Law of Property Act, 1925 (c. 20), s. 40 (1), 
it could not be enforced against him as there i 
was no written evidence of it. Pltfs. con- ' 
tended in answer that there had been part 
performance by them in looking after the 
premises and keeping the staff together untU 
the defendant should take possession : — 
Held : that part of the contract which related 
to the goodwill, etc., was not severable from 
the part which dealt with taking over the 
promises, & that there was no part per- 


formance suHBcient to take the case out of 
the statute, & the action failed, — H awkes- 

I WOBTH V. Turnkb (1930), 46 T. L. R. 889. 

887b. Gontraot to eonstniot road over land — 

Divisible.] — Ad estate co., by their agent, 
orally promised an intending purchaser of 
a building plot that a road, marked on a 
plan shown to h im & giving abccess to the 
plot, would be constructed by them & be 
ready for use within a reasonable time. 
Relying on this promise, the purchaser 
entered into a written agreement to purchase, 
& the plot was duly conveyed to him. The 
co. did not construct the road within a 
reasonable time, or at all, & the purchaser 
brought an action claiming damag^ for 
breach of contract : — Held : a promise to 
construct a road, a;part from any conveyance 
of the land over which it was intended to run, 
was not a “ contract for the sale or other 
disposition of land or any interest in land,*' 
& consequently an action would lie upon it, 
although it was oral, without infringing Law 
of Property Act, 1925 (c. 20), s. 40 (1). — 
Jameson v. Kinmell Bay Land Co., Ltd. 
(1931), 47 T. L. R. 693, C. A. 

Annotation : — Befd. Hodgros v. Jonos, [1935] Ch. 657. 

840. Add. Annotations : — Consd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 
287. Refd. Michael v. PhUiips (1923), 130 
L. T. 142. 

841. Add. Annotations : — Consd. Jacobs v. Batavia 
& General Plantatiops Trust, [1924] 1 Oh. 
287. Polld. Jameson v. Kinmell Bay Land 
Co. (1931), 47 T. L. R. 693. Refd. Michael 
V. Phillips (1923), 130 L. T. 142 ; Hodges v, 
Jones, [1935] Ch. 667. 

844. Add. Annotations : — Refd. Michael v. Phillips 
(1923), ISO L. T. 142 ; Hawkesworth v. Turner 
(1930), 46 T. L. R. 389, 


gq. Whether statute bar to action 

for dissolution of vartnership.h—Woj^o 
D. Hou. [1928] 1 W. W. R. 480; 39 
B. C, R. 426.— CAN. 


PART IV. SECT. 1, SUB-SECT. 6.— 
B. (a). 


798 ii. AgreemeirU for maintenance of 
parent — For indeftnUe period .] — Maeters 
& Servants Act, R. 8. 8., 1920, s. 2, 
provides that a contract of personal 
service for a period of more tnan one 
year shall be signed by the contracting 
parties : &, since a contract of hire of 
personal services during a lifetime Is 
one wblch primd facie is not to bo per- 
formed within a year, a contract by 
which a father & mother agreed in 
consideration of maintenance to work 
for their children as long as the parents 
should live & their health continue, 
but which was not signed by the father 
was void Sc no answer to the father's 
claim to flnaticlal support as a ** de- 
pendent under Parents Maintenance 
Act,— STB, Marie v. Stb. Marie 
(Sask.), J19291 4 D. L. R. 1076: 1 
W. W. R. 890.— CAN. 


9 %. Agreement for partnership — 
For indefinite period .} — A written con- 
tract, which provides for the con- 
tinuance of a partnership from Its date 
until dissolved by mutual consent, 
unless previously determined by a 

K cifled notice. Is not an afireement 
t is not to be performed mthin the 
space of one year from the making 
within Instruments Act, 1915, s. 228.-— 
Gibb v. Sell. [1922] V. L. R. 561 ; 28 
Argus L. R, 306 ; 44 A. h* T. I,— AU8. 


sv. Agreem4mt not to preuMse medicine 
— No time Tnentioned .] — contract by 


which a party thereto agrees that he 
will not do a certain thing but which 
does not mention any time & under 
which the time is uncertain is not 
within sect. 4 of Stat, ITrauds. A oon- 
treujt not to practise medicine in a 
certain locality, without more, leaves 
the time xmoertaiu, because death may 
occur within the year. — Macintosh v. 
Hotham, [1933] 2 W. W. R. 383.— 
CAN. 

BZ. Agreement to take milk ,] — A 
verbal agreement between a dairy 
CO. & the ovmer of cows to take their 
milk Is not void xmder Stat. Frauds, for 
the COWS may die or be sold before the 
year bos expired, or may have no milk. 
— Shaver v. Hamilton Co-operative 
Creameries, Ltd., [1937] 1 D. L. R. 
489.— CAN. 


PART IV, SECT. 1. SUB-SECT. 5.— C. 

806 Ii. S. P. Diokbon e. JAOQtrBS 
(1871). 81 U. O, R. 141.— CAN. 

812 i, To commence (m following 

day ,] — A contract to serve for one year, 
the service to commence on the day 
next after that on which the contract 
is made, is not a contract not to be 
performed within a year within Stat. 
Fraudfl, s. ‘4. — Beller v, Klotz 
(Sask.), [19171 1 W. W. R. 686.— CAN. 


820 ii. .] — A contract for 

service, under which deft. Is to receive 
$700 a year, to be increased per year 
uptil It reaches $1,000," Is a contract 
not to be performed within a year 
within Stat. Frauds.^ — Faiborieve v. 
O'MuLUN (1S96), 40 N. S. R. 216,— 
fJAN. 

023 II, -- — ► Share-mUkpng agree" 
men^--Comtneneement dt wminaHon 
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not stated.] — Reid: the contract was 
one for services not to be performed 
within one year from the making 
thereof. Sc therefore came within the 
statute. — H all v, Goldstone, [1928] 
N. Z. L. R. 916.— N.Z. 


PART IV. SECT. 1, SUB-SECT. 7. 

832 1. Agreement for sale of land — 
Pari of conirart in alternative — Itivi" 
sible ,] — Although one part of a ron- 
tra(;t for the sale and purchase of land 
may not be binding under Stat. 
Frauds, another part of it, if In the 
alternative & distinct from the agree- 
ment to purchase (e.g. that either party 
will pay to the other a named sum if 
he does not fulhl his agreement to sell 
or purchase), may, on his refusal to 
do so, be enforced against the party 
refusing, Meroieb v. Campbell 
(1907), 14 0. L. R. 639.— CAN. 


888 1. Promise to pay debt of another 
— Subsed^rii credit given to guarantor 
as principal dd)tor — Not entire. 1 — - 
Rela: as to ^ods supplied before the 
alleged promise, the promise was one 
to answer for the debt of another Sc 
under Stat. Frauds was unenforoeahle 
because of the absence of a memo- 
randum in writing to support It ; but 
as to goods supplied subsequently, 
although the account was oontinued 
in the buyer's name, it was established 
that the surety beeame the prin- 
cipal debtor & the goods wore Sup- 
plied on his aooonnt, Sc no memo- 
randum In writing was required^ to 
enforce the claim.— Bateman Sc Mat- 
thews e. SpENoeB, [19281 4 D. L. R 
170; 16 Sask, U R. 474 ; U993) X 
W. W. B. 1281.-^AH. 
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845. Annokdions: — ^For “Reid. Heilbut, Symons 
V. Buddefcon, [1913] A. 0. 30,** read ‘^Dbtd. 
Heilbut, Symons v. Buckleton, [1913] A. O. 
30.” 

Add. Annotations Consd. Jameson v* Kin- 
meU Bay Land Co, (1931), il T. L. R. 410 ; 
Miller v . Cannon Hill Estates, Ltd., [1931] 
2 K. B, 113. Reid. Collins v, Hopkins, [1923] 
2 K. B. 617. 

845a. Parol warranty to let lor certain pur- 

poses.] — Pltf,, in an action for damages lor 
breach ol warranty in connection with the 
letting to him of certadn premises, alleged 
that as a basis of negotiations which cul- 
minated in an agreement in writing whereby 
def ts. agreed to let & pltf. agreed to take the 
premises in question, defts. verbally war- 
ranted to let the premises for dancing 
purposes. Defts. had no power to let the 
premises for such purposes without the con- 
sent of the superior landlord, & such consent 
was never in fact obtained. PltL took pos- 
session under the agreement & expended con- 
siderable sums in alterations, & now claimed 
to recover the amount of such expenses less 
the sums received by him during his pos- 
session of the premises. There was no 
fraudulent misrepresentation : — Held : pltf. 
had failed to establish the alleged parol 
agreement, &; even if the evidence had 
established that before the contract was 
entered into pltf. had asked whether the 
premises could be let for dancing & had been 
answered in the affirmative, It would only 
have been evidence as to the subject-matter 
of the contract & could not control, vary, or 
add to the terms of the written contract. — 
Cbawpobd V , Whites City Rink (Nbwcastlb- 
on-Tynb), Ltd. (1913), 29 T. L. R. 318 ; 67 
Sol. Jo. 367 ; 77 J. P, Jo. 111. 

Implied warranties.] — See ^ generally ^ Land- 

LOBD <fc Tenant, Vol. XXXI., pp. 176-181. 

869. Add. Annotation : — Apld. Parr, Smith v . 
Messers (1927), 44 T. L. R. 48. 

859a. What amounts to — Reconstitution of 

action.] — Defts. on Jan. 9, 1924, agreed to 
sell a quantity of wood to a partnership 
firm. The drm, being in dnancial difficulties, 
formed a limited co., & duly notified defts. 
On J uly 9 it was orally am*eed that the new 
co. should give defts. a cheque & three bills 
in respect of the indebtedness of the old 
firm, & that defts. should supply to the new 
co. the goods sold under the contract of 
Jan. 9, A; accept the new oo. as buyers of 
the goods. The new co, subsequently gave 
to defts. the cheque & three bills, but defts. 
did not deliver the goods under the contract 
of Jan. 9 to the new oo. The two partners 
in the old firm then brought an action 
against defts. for breach of the contract of 
J an. 9. To that action defts. put in a defence 
signed by counsel in which they pleaded, in 
par. 3, that it had been agreed by the con- 
tract of J uly 9 that the new oo. should give 
d^Pts. on the following Monday a cheque & 
three drafts, & that defts. would supply to 
the new co. instead of to the old firm the goods 
sold under the contract of Jan. 9, & accept 


that co. as bpyers of the goods. The plead- 
ings were then amended & the action was 
reconstituted, the partners in the old firm 
being struck out & the new oo. substituted 
as pltfs., & the cause of action was stated 
to be a breach of the agreement of July 9. 
Defts. then amended their defence & relied 
upon Sale of Goods Act, 1893 (o. 71), s. 4, 
as a defence to that amended action : — Held : 
(1) par. 3 of the original unamended defence 
which was signed by counsel constituted a 
sufficient note or memorandum in writing 
of the contract signed by an agent of the 
party to be charged to satisfy the above 
sect., inasmuch as (2) the new departure 
with regard to the parties & the cause of 
action when the action was reconstituted 
must be treated as the commencement of 
the action within the rule in Lucas v. Dixon^ 
No. 859, ante. — ^Parb, Smith & Oo. v. 
Messers, Ltd., [1928] 1 K. B. 397 ; 97 
L. J. K. B. 126 ; 138 L. T. 154 ; 44 T. L. R. 
48 ; 72 Sol. Jo. 14 ; 33 Com. Gas. 101. 

862. Add. Annotation : — ^Betd. Re A Bankruptcy 
Notice, [1924] 2 Oh. 76. 

888. Add. Annotation : — As to (2) Refd. Chilling- 
worth V. Esche (1923), 129 L. T. 808. 

892. Add, Annotations: — Distd. McDonald v. Nash, 
[1924] A. C. 625. Consd. McOaU Bros., Ltd. 

V. Hargreaves (1932), 48 T. L, R. 450. 

893. Add. Annotations : — Consd. National Sales 
Oorpn. V. Bernard!, Bernard! v. National 
Sales Oorpn., [1931] 2 K. B. 188. Dbtd. 
McOall Bros., Ltd. v. Hargreaves (1932), 48 
T. L. R. 450. Refd. McDonald v. Nash, 
[1924] A. 0. 625. 

898a. .] — Bills of exchange drawn by 

plt fs. to their own order, on & accepted by 

W. S. & Oo., a CO. of which deft, was a 
director, were indorsed by deft, in pursuance 
of a verbal agreement under which pltfs. sold 
& delivered goods to the acceptors, in con- 
sideration of deft, indorsing the bills with the 
intention of making himself liable to pltfs. in 
cose of default by the acceptors. Pltfs. 
subsequently indorsed the bills, writing their 
name underneath that of deft. Pltfs. sued 
deft, as indorser ; — Held ; although the 

, verbal contract found to have been made 
between deft. & pltfs. was in one sense a 
contract of guarantee, the Statute of Frauds 
could not be set up as an answer to a claim 
under the bills. — McCall Bros., Ltd. v, 
HARaREAVBS, [1932] 2 K. B. 423 ; 101 L. J. 
K. B. 733 ; 147 L. T. 257 ; 48 T. L. R. 450 ; 
70 Sol. Jo. 433. 

900. Add. Annotation: — Consd. Parr, Smith v. 
Messers (1927), 44 T. L. R. 48. 

900a. *1 — Parr, Smith A; Co. v. Messers, 

Ltd., No. 859a, ante. 

900b. Contract rectified by court — On ground of 
mistake.] — Where owing to a mistake com- 
mon to both parties to a contract in writing 
it does not express the true bargain between 
the parties, the ct. in England has jurisdic- 
tion, since Jud. Act, 1873 (c. 60), to rectify 
the contract & to order specific performance 
of it as rectified, a.1 though apart from the 


PART IV. SECT. 2. SUB-SECT. S,— A. 

COOtki. Contract rectiAcd by court.] 
Aj^ a defence of 6tat. fmudB, 

ct, has no power to ren>rm a 


writing & then deore»© epectflo per- 
formance of It aa reformed. — S wbitzkb 
V. GRAN&aaa (1923), 64 O. L. R. 70.— 

CAN. 

«a. Order in OouneU.l — Held: an 

13 


Order in Council ought to be regarded 
as a eulRclent exprosBlon In writing of 
an agreement to pay on the part Of 
the^own.— L amaKRK Co. v. E,, 
JExoh, a E. 174.— CAH. 
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rectified contract there is no memorandum 
to satisfy Stat, Frauds. — U.S.A. v. Motor 
Trucks, I/ro., [1924] A. C, 196 ; 93 L. J. 
P. C. 46 i 130 L. T. 129 ; 39 T. L. R. 723, P. C. 

914. Add. Annotation : — Consd. Cohen v, Roche ' 
(1926), 95 L. J. K. B. 945. 

923a. A^eement to remain in force so long as ' 
another agreement continued.] — Defts. agreed 
in writing to purchase from pltfs. all the 
stores that they required in the United 
Kingdom for their vessels, pltfs.* profits on 
the net price invoiced by the manufacturers 
to pltfs. to be discussed every six months, & 
the agreement was to remain in force as 
long as another agreement between a third 
co. & defts. continued. This other agree- 
ment had been previously made on the same 
day, but it was not signed till the following 
day, & it was to remain in force for ten years 
unless certain payments were sooner made. 
After observing the agreement with pltfs. 
for five months defts. repudiated it : — Held : 
the two agreements were sufficiently con- 
nected to enable the second to be read with 
the first, & Stat. Frauds did not prevent 
pltfs. from contending that the first agree- 
ment was to last for ten years. — Pranco- 
Britxrh Ship Store Co., Ltd. v. Compagnie 
DES Chargeurs Francaise (1926), 42 T. L. R. 
736. 

924. Add. Annotation : — ^Refd. Pranco-British Ship 
Store Co. v. Compagnie des Chargeurs 
Francaise (1926), 42 T. L. R. 735. 

930. Add. Annotation : — Retd. Cohen v. Roche 
(1926), 95 L. J. K. B. 946. 

933. Add. Annotation : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

954. Add. Annotation : — Refd. Turton v. TumbuU, 
[1934] 2 K. B. 197. 

956. Add. Annotation : — Refd. Reading Trust v. 
Spero (1929). 46 T. L. R. 117. 


980. Add. Annotation : — Consd. Cohen v. Roche 
(1920), 95 L. J. K. B. 945. 

983. Add. Annotation As to (2) Refd. Chilling- 
worth V. Bscho (1923), 129 L. T. 808. 

995. Add, Annotation : — Apld. Re Howden 
Hyslbp's Contract, [1928] Ch. 479. 

999. Add. Annotations : — Aa to (2) Apld. Chilling- 
worth V. Bsche, [1923] 1 Ch. 676. Folld. 
Monnickendam v. Leanse (1923), 39 T. L. R. 
446. Generally i Refd. Bernard v. Williams 
(1928), 139 L. T. 22. 

1002. Add. Annotation : — Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 

1017. Add. Annotations : — Refd, Dominion Press 
V. Customs & Excise Minister, [1928] A. C. 340 ; 
Myers (G. H.) & Co. v. Brent Cross Service 
Co., [1934] 1 jC. B. 46 ; Robinson v. Graves, 
[1935] 1 K. B. 579. 

1022a. .] — On Nov. 21, 1918, pltf. jpaid deft. 

£10 & received the following receipt: “Re- 
ceived of Mr. A. £10 on account of house 
being sold for £500 from Mr. N. Possession 
to be taken in six weeks after date.** Pltf. 
proved that on Nov. 21, 1918, before signing 
the receipt deft, verbally agreed to sell him 
his house & residence, N. Lodge, for £500 
with possession in six weeks, & that the £10 
was paid as a deposit on account of the 
purchase -money ; — Held : the receipt was a 
sufficient memorandum of the verbal con- 
tract. — Auerbach v. Nelson, [1919] 2 Ch. 
383 ; 88 L. J. Ch. 493 ; 122 L. T. 90 ; 35 
T. L. R. 655 ; 63 Sol. Jo. 688. 

1027a. .] — Howard v. Okeover (1778), 3 

Swan. 482 ; 36 E. R. 933. 

1081. Add. Annotations: — Refd. Koskas v. Stan- 
dard Marine Insce. (1927), 137 L. T. 165 ; 
L’Estrange v. Graucob (F.), Ltd., [1934] 2 
K. B. 394. 


PART IV. SECT. 2. SUB-SECT. 3.— B. 

sb. Contract not absolutely recop~ 
nised — Alleged variation of terms. h— 
Ouft.’B agents In A., on Oct. 14, 1914, 
telograpUed to deft. In busineas in 
O,. that they had sold to pltfs. a car- 
load of apt>le9 for Bhipment on opening 
of navigation. On Oct, 1C, deft, 
answered accepting. On that day the 
agents sent deft, a bought note, 
stating the terms of contract as in the 
telegram, with additions. On Oct. 20. 
deft, wrote to the agents : “ 1 will 
return contract, as I find you have 
worded contract ‘ opening of naviga- 
tion 191i».' I will not accept contract 
on these terras unless they will pay 
for the goods when packed : — Held : 
if the terms of the contract had not 
sufficiently appeared by the telegi’ams 
& the bought note, the letter of Uot. 20 
would have supplied a sufficient memo- 
randum to satisfy Slat. Frauds, 
although it contained a repudiation 
of the contract. — Campbkix v. Mahlkk 
(1910), 43 0. L. R. 395 ; 14 O. W. N. 
kS ; affd.. 16 O. W. N. 339.--CAN. 


PART IV. SECT. 2, SUB-SECT. 3.— 
C. (a). 

9231, Letter referring to previous 
correspondence — CofUracl constructively 
assented to therein.] — Vendor's solr. 
wrote to purchaser’s aolr. : “B. informs 
me that he has agreed with R. for the 
sale to him of his holding In fee- 
simple for £10,000, Under these 
circumstances we think it would be 
possible to reasonably limit the title.” 


The next day purchaser’s solr., In 
acknowledging the letter, stated ; 
“ The simple agreement arrived at 
herein appears In the first part of your 
letter, & I suggest that we can dispense 
with any further agreement ” : — 
Held : the latter letter constituted a 
note or memorandum sufficient to 
satisfy Stat. Frauds, although the 
wiiter had no intention to sign one. — 
C 1 . 0 NOURRY (Lord) v . Laffan, [19241 
1 I. R. 78.— IR. 

PART IV. SECT. 2, SUB-SECT. 3.— 

0 . (£). 

f i. From purchaser to partner — 

Stating terms of purchase.] — In on 
action agalost D., claiming damages 
for breach of contract to purchase 
bonds, a telegram from D. to hia partner 
was produced saying, “ I absolutely 
bought them yesterday after oiu* phone 
conversation, they agreeing to our 
terms ” ; — Held : parol evidence was 
properly received to show that terms 
had boon stated by D., over his signa- 
ture, that they were the only terms & 
were those referred to in the telegram, 
& the two constituted a sufficient 
memorandum within Stat. Frauds. — 
Doran v. McKinnon (1916), 63 S. C. B. 
609.— CAN. 

PART IV. SECT. 2. SUB-SECT. 4.— 
A. (a). 

971 1. General rule.] — A writing is 
not sufficient to make a contract of 
putehase of land comply with Stat. 
Frauds unless the parties to the con- 

14 


tract are specified in the writing 
either nominally or by description or 
reference, & in such a manner that 
there can be no fair or reasonable 
dispute as to their Identity. A letter 
signed by a purchaser, addressed to 
pei’sons who ait) the vendor’s agents, but 
not mentioning the vendor, & there 
being nothing creating a contract 
binding upon the agents personally, 
is not Bumcient to make a contra ot 
ouforoeable against purchaser under 
Stat. Frauds.— Mahler v. Barker, 
[1924] 3 D. L, R. 292 ; 2 W. W. B. 
796 ; 34 B. C. R. 3 36.— CAN. 

PART IV, SECT. 2, SUB-SECT. 4.— 

B. (£1). 

1027 U. — Admission of existence 
of contract.] — Vendor’s solr. wrote to 
purchaser’s solr. : ** B. tnforms roe 

that he has agreed with R. for the sale 
to him of his holding in fee -simple for 
£10,000. Under these oirouiuatancee 
we think it would bo possible to 
reasonably limit the title. The next 
day purchaser’s solr. In acknowledging 
the letter, stated : ** The simple agree- 
ment arrived at herein appears in the 
first part of your letter, « I suggest 
that we can dispense with any further 
agreement ” : — Held : this letter con- 
stituted a note or memorandum signed 
by purchaser’s agent sufficient to 
satisfy Stat. Frauds, although he had 
not been specifically authorised to 
sign such a memorandum, & in writing 
the letter had no Intention to sign one, 
— Clonudrbt (Lord) v. Lafpan, 
[19241 1 I. R. 78.— IR. 
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1032, Add. CUtUiom .’—92 L. J. Ch. 698 ; 129 
h. T. 669 i 39 T. L. R. 676 ; 67 Sol. Jo. 
638. C. A. 

1051. Add, Annotation: — As to (2) Held. 

<& Co. V. Axcos, Ltd. (1932), 147 L. T. 503. 

1069. Add. Annotation : — Refd. Chilllngwortb v. 
Esche (1923), 92 L. .T. Ch. 461. 

1063. Add. Annotaiion Rye v. Pmcell, 

[1926] 1 K. B. 446. 

1068. Add. Annotation : — Reid. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 

1074, Add. Annotation: — Reid. Cohen v. Roche 
(1926), 96 L. J. K. B. 045. 

1077. Add. Annotatio7%3 : — Reid. Cohen v. Roche 
(1926), 9.5 L. J. K. B. 94.5; Behnko v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

1078. Add. Annotation : — Ah to (1) Reid. Koenigs- 
blatt V. Sweet, [1923] 2 Ch. 314. 

1087. Add. Annotations : — Reid. Cohen v. Roche 
(1926), 95 L, J. K. B. 945; Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

1089. Add. Annotation : — Reid. Cohen r. Roche 
(1926), 95 L. J. K. B. 945. 

1092. Add. Annotatwn : — Reid. Cohen v. Roche 
(1936), 95 L. J. K. B. 945. 

1104. Add. Annotation: — Reid. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

1107. After this case add “ See^ also^ No. ir23a, 
post.** 

1109. Add. Armotation : — Reid. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

1112. Add. Annotation : — As to (2) Consd. Raingold 
V. Bromley, [1931] 2 Ch, 307. 

1119, Add. Annotations: — Refd. Chillingworth r. 
Esche, [1923] 1 Ch. 576 ; Monnickendam t. 
Leanse (1923), 39 T. L. R'. 445. 

1121. Add. Annotation: — Reid. Cohen v. Roche 
(1926), 95 L. J. K. B. 946. 

1123a. Purporting to enclose engrossment — 

Coupled with engrossment.] — Cii'cumstances 
{see Landlord & Tenant, No. 396a, post) 
in which ; — Held : there was a sufficient 
memorandum of an oral contract. — Horner 
V. Walker, [1923] 2 Ch. 218 ; 92 L. J. Ch. 
673 ; 129 L. T. 782, 

1125. Add. Annotation: — Consd. Cohen v. Roche 
(1926), 95 L, J. K. B. 94.5. 


1170. Add. Annotation : — Apld. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

1172. Add. Annotations : — Held. Farr, Smith v. 
Messers, [1928] 1 K. B. 397 ; Nihalchand 
Navalchand v. McMullan, [1934] 1 K. B, 171. 

1176. Add. Annotations: — As to (1) Consd. Re A 
Bankruptcy Notice, [1924] 2 Ch. 76. As to 
(2) Refd. Rawlinson v. Ames (1924), 69 Sol. 
Jo. 142. Generally, Reid. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T. L. R. 70 ; 
Ariff V. Rai Jadunath Maiumdar Bahadur 
(1931), 47 T. L. H. 238 

1178a. .] — In cases under Stat. 

Frauds the general principle has been, not 
that the legislature has avoided contracts 
which are not made in accordance with the 
forms prescribed in the Act, but merely 
that those contracts shall only bo proved in 
that particular way. In every single case 
under Stat. Frauds, except in the case of 
contracts relating to an interest in land, it 
has been held authoritatively that part 
I>orformance of a contract which is within 
the terras of the Act is not sufficient to pre- 
clude the party who has made the part per- 
formance, or who has received a part X)er- 
formance, from taking advantage of the Act 
(Atkin, L.J.). — Re A Bankruptcy Notice, 
[1924] 2 Ch. 76 ; 93 L. J. Ch. 497 ; 131 L. T. 
307 ; 68 Sol. Jo. 458 ; [1924] B. & C. R. 188, 
C. A. 

Annotation : — Refd. Huddersfield Fine Worsteds t>. Todd 
(1925), 131 L. T. 82. 

1184a. S. P. Croyston v. Banes (1702), Free. Oh, 
208 ; 24 E. R. 102. 

Annotation : — Consd. Rondeau v. Wyatt (1792), 2 Hy. Bl. 63, 

1185. Add. Citation : — suh nom. Child v. Comber, 
3 

1186a, Hosier v. Read (1724), 9 Mod. 

Rep. 86 ; 88 E. R. 332. 

1207. Add. Annotations : — As to (2) Reid. Firm 
Bishun Chand v. Seth Girdhari Lai (1934), 
60 T. L. R. 465 ; Siqueira v. Noronha, [1934] 
A. 0. 332. Generally, Refd. Re Home & 
Colonial Insurance Co., [1930] 1 Ch. 102. 

1208. Add. Annotation : — Reid. Re Chetn^i^nd’s 
Estate, Dunn’s Trust, Ltd. v. Brown, [1937] 
3 AU E. 11. 530. 


PART IV, SECT. 2. SUB-SECT. 4.— 
B. (d). 

q. Read now “ 1084 i.** 

1084 ii. Share - milking agree- 

ment.] — Held: an incomplete memo- 
randum of the terms of the contract, & 
the result was the same as if there 
were no memorandum at all. — H all 
V. Goldstonic, [1923] N. Z. L. R. 916. 
— N.Z. 

1086 il. Share-milking agree- 

menL] — Hall v. Goldstone, No. 
103411., ante.—N.Z. 


PART IV. SECT. 2, SUB-SECT. 6.— A. 

1062 i. Parol acceptance of 

\critten offer.) — Subsequent oral rocogml* 
tlon of a memorandum previously 
siemed, as containing all the terms of 
the contract. Is a sufficient compliance 
with Stat. Frauds. — F riedman v. 
Mater (1913), 25 W. L. R. 651 ; 5 
W. W, R. 168; 14 D. L. R. 154; 7 
Alta. L. R. 60.— CAN. 

sc. Sale resale — No signature by 
fitdt-purchaser.] — Held: where Stat. 
Frauds applied liability could only be 
established ^ an acknowledgment 
in writing. — W orddinoton e. Bubb, 


11923] 3 D. L. R. 884 ; 32 B. O. R. 
434.— CAN. 

PART IV, SECT. 2, SUB-SECT. 6.— A. 

1144 ii. .] — l^arol evidence 

received to show that terms had been 
sta ted by a purchaser over his signature 
& were those referred to in a telegram 
from him to his partner. — Doran v. 
McKinnon (1916), 53 S, C. R. 609.— 
CAN. 

PART IV. SECT, 8, SUB-SECT. 3.— A. 

1196 il. .] — common law action 

for a balance of the purchase money 
of land sold under a verbal agree- 
ment cannot be maintained, although 
the deed has been delivered. — M cMil- 
lan V. Williams (1894). 9 Man. L. R. 
627.— CAN. 

PART IV. SECT, 3, SUB-SECT. 3.— 
B. (a). 

1200 ii. .] — An item in an 

account stated, being a sum charged 
for the price of a lot of land, does not 
make It incumbent on pltf. to prove 
ont respecting such land to 
made in writing, — Dalton 
.826), Tay. 281.— CAN. 
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PART IV. SECT. 8, SUB-SECT. 3.- - 
B. (d). 

I i. Agreement to work in con- 

si deration of emphy/er promisino to 
devise realty — Liability for scrrircs 
retut,ered.} — Held : the employee 
entitled to compensation on a quanium 
jnertiU for work poTlormed <S: icon 

rendered for deceased cmi»)ovf r. — /»v 
Mkbi’On, MJiSTON' V. Gh\y (‘''a.sk.n 
[19251 4 D. L. K S.^7 ; [I92:>) o 
W. W. R. 650.— CAN. 

f ii. Falue of serriccf^^ 

bilityof contract.]— Jo an at tinn broiigJit 
on a quantum meruit for work done 
services rendered evidenee was fn^'en 
of an agreeriient, not in wa'iting, 
whereby deft, agreed to pay 
weekly salary <v also a tmin of at 

the end of t^^o years ; It Avas also 
proved that deft, had paid the weekly 
salary bat bad refaHcd to pay the sum 
of although the parol 

agreeinoat was one to whie.h the pro- 
visions of Stat. f’rauds Avero applici bie, 
it was noverthelcHK odmisHible as ovi- 
tlence of the value of pltf.’s services. — 
Ward v. Griffiths Brothers, Ltd. 
(1928), 28 S. R. N. S. W. 425 ; 40 
N. S. W. W. N. 130.— AUS. 
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1213a. Refusal to pay for instalments until 

whole work published,] — A purchaser con- 
tracted to purchase a series of engravings 
from pltfs., the publishers, by signing a 
circular to the following effect : “ Please 
enter my name as a subscriber for ‘ The Cries 
of London,’ to be sent to me as published, 
the price of each of the thirteen plates, 
£10 10s.” After pltfs. had delivered the first 
four plates of tlie series, they called on 
deft, to pay for them, but he refused to do 
so till the ehtii'e set was published & de- 
livered : — Held : the words “ to be sent to me 
as published ” made it clear that the contract 
was an instalment contract, <&; not an in- 
divisible contract for the entii’e set, & the 
fact that the price of each plate was stated 
to be ten guineas, while there was no mention 
of the price of the whole set, showed that each 
instalment was to be paid for separately. — 
Howkll V . Evans (1926), 134 L. T. 570 ; 42 
T. L. R. 310, D. C. 

1214. Add. Annotation : — ^Apld. Way v. Latilla, 
[1937] 3 All E. K. 759. 

1214a. Add. CUaiiona [1923] 2 K. B. 723 ; 92 
L. J. K. B. 886 ; 129 L. T. 830. 

1217a. .] — Anon (drca 1678), 1 Bq. Cas. 

Abr. 20, pi. 5, L. C. 

1217b. .] — Anon, {circa 1680), cited in 1 

Bq. Cas. Abr. 20, pi. 5 ; 21 E. R. 842, L. 0. 

Annotation: — Refd. Maxwell r. Montacute (1720), Preo, Ch. 

526. 


1222, Add. Annotation: — ^Refd. Tsang Ohuen t?, 
Li Po Kwai, [1932] A. C. 716. 

1224, Add. Annotation : — Refd, Tsang Ohuen v. 
Li Po Kwai, [1932] A. 0. 715. 

1234a, .]— -Btat. Frauds not pleadable where 

the agreement is executed in part. — A yles- 
FOBD’s (Babl) Case (1727), 2 Stra. 783 ; 
93 B. R. 845. 

Annotation : — Oonsd. Whitchurch v. Be vie (1789), 2 Bro. 

C. C. 559. 

1235, Add. Annotation: — Oonsd, Rawlinson v. 
Ames, [1926] Ch. 96. 

1245. Add. Annotation : — Refd, Rye v. Purcell, 
[1926] 1 K. B. 446, 

1247. Add. Annotation : — Refd. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 

1248a. .] — Be A Bankbuptcy Notice, No. 

1178a, ante. 

1263a. .] — In an action for the specific 

performance of an agreement, where it does not 
appear from the statement of claim whether 
the a^eement was in writing or not, a defence 
founded on the Stat. Frauds cannot be 
raised by demurrer. — F utcheb v. Futoheb 
( 1881), 50 L. J. Ch. 735 ; 45 L. T. 306 ; 29 
W. R. 884. 

1265. Add. Annotation : — Folld. Hills & Grant, 
Ltd. v. Hodson, [1934] Ch. 63. 

1269. Add. Annotatione : — Refd. Hoysbead v. Taxa- 
tion Comr., [1926] A. 0. 165 ; L. v. L. (1934), 
60 T. L. R. 441 ; Lindsay v. Lindsay (1934), 
103 L. J. P. 100. 


Part V. — Consideration. 

1274. Add. Annotatione : — Refd, Jones v. Waring j JBx p. Monnoyer British Construction Co. v. 

& GUlow, [1920] A. C. 670 ; Re Cuthbert, | Trustees, [1936] 1 All E. R. 342, 


PART IV. SECT. 8, SUB-SECT. 4.~-A. 

1217 i. GenmU rule,] — Stat. Frauds 
& Mineral Act, B. O., s. 19, will not 
be allowed to be made inetrumeute of 
fraud. — Roberts v. Roberts, [1923] 
2 W. W. 11. 137.— CAN. 

1225 i. Conveyance of interest in land 
— Whether evidence of trust admissible.] 
— SMira V. Benor (1913), 24 O. W. R. 
521 ; 4 O. W, N. 985 ; 10 D. L. R. 
824.— CAN, 

PART IV. SECT. 3. SUB-SECT. 4.— 
B. (a). 

1237 viii. The 

act of part porformanoe relied on must 
be uneqal vocally referable to the agree- 
ment alleged. — T illey v. Cleary & 
Henderson (1887), 7 Nfld. L. R. 
209.— NFLD. 

1237 lx. — : .] — In order 

to enforce specific performance of an 
oral contract, whereby deceased pro- 
mised to devise land to another In 
consideration of the latter working for 
deceased until the latter's death, the 
acts relied on as part performance 
excluding 8tat. Frauds must be un- 
equivocally referable to the contract 
asserted. 

The fact that a son left his employ- 
ment & lived & worked on his father's 
farm for ten years without drawing 
wages : — Held : not to point un- 
mistakably to a contract by the father 
to leave his property to the son, the 
alleged contmet, not being evidenced 
by writing, was not enforceable,— 
Meston, Mbston e. Gray (Saak.), 
timj 4 D. L. R. 887 ; (1925] 3 

W. W. R. 656.— CAN. 


1287 X, .] — A mother 

undertook verbally to make a will 
leaving to her son W. two farms In D., 
9c thereby Induced W. to convey his 
farm in B. to A. & to pay A. £200. 
She afterwards made a will which gave 
otToct to this verbal undertaking, but 
subsequently revoked it, leaving; W. 
merely a life interest In the two farms : 
— Held : there was a sufladent act of 
part performance by W. to take the case 
out of the operation of Stat. Frauds. — 
LowtiYo. Reid, (1927J N.142.— IR. 

1237 xi. .]— Where 

there was a parol agreement between 
pltf, & deft, to the effect that pltf. 
would grant a permanent lease to deft, 
in respect of a piece of land, & where 
no lease was either executed or 
registered, but deft, was put into 
possession & erected structures thereon 
to pltf. *8 knowledge, where it appeared 
that pltf. must have realised deft, would 
not have constructed the same unless 
he was assured of the possession of a 
permanent right in the land, 8c that 
if the intention of pltf, was not to 
Grant such a lease it might reasonably 
be expected that he would have 
objected to the oonstruotlou of such 
a building : — Held .* In a suit of eject- 
ment by the lessor, that deft, not having 
obtained a lease in conformity with the 
provision of Transfer of Property Act, 
8. 107, read with Registration Act, 
s. 49, can resist ejectment, only if the 
case can be brought within the range 
of one or other of those principles of 
equity whloh have been held to apply 
to this country * — ^aniff «. Jadu Nath 
MAjrtrMDAB (1926), 1. li. K. 55 Oalo. 
1090.— IND. 


1287 xii. ,3— 

Chipure V. Sbandro, [1930] 2 D. L. R. 
567.— CAN. 

1237 xiii. .1 — Korycki 

V. KoryckI, [1937] 3 W. W. R. 419.— 

CAN. 


PART IV. SECT. 4. 

1258 L Since dvdicatwre Acts — 
Necessity for pleading statute .] — In an 
action claiming damages for conversion 
of goods, if it appears that the title to 
the goods is based on a contract, deft, 
may urge that such contract is void 
under 8tat. Frauds, though no such 
defence is pleaded. It is only where 
the action is between the parties to 
the contract, whloh one of them seeks 
to enforce agednst the other, that deft, 
must plead Stat, Frauds if he wishes 
to avail himself of it. — BI ent v. Ellis 
( 1900), 31 a a R. 110 32 N. S, R, 

549.— CAN. 

1268 il. .] — ^The defence of 

Stat. Frauds cannot be raised, unless 
it has been pleaded. — B ominxox Meat 
O o. V. Jameson (1917), 12 Alta. L R* 
353.— CAN. 

sb. Half of mt profits in freight 
savings .] — MoKenzie v. Joseph Aeae, 
Ltd.. 11931] 3 M* P. R. 265.— CAN. 

PART V. SECT. 1. 

1274 iv. .] — A good cause of 

action can be founded on a promise 
made seriously & deliberately & with 
the Intention that a lawful obligation 
should be established,— <3 on»adib v. 
RoUesotrw, (1919] App. D. 279.— 
8. AF. 
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1276* Add. Annotation : — Refd. Rekstiu v* 

Sibirsko Gosudarstvemnoe Akcionernoe 
Olschestro Komseverputj & Bank for Kussian 
Trade, Ltd., [1938] 1 K. B. 47. 

1285a. Promise to pay debt for which pro- 

misor not liable — Agreement void*]— 
Brbjalby V. Andrew (1837), 7 Ad. & Kl. 
108 ; 2 Nev. & P. K. B. 114 ; WiU. Woll. & 
Dav. 481 ; 6 L. J. K. B. 190 ; 1 Jur. 626 ; 
112 E. R. 411. 

1285b. Promise to employ person — No 

obligation on promisee to &cU]~^Held : there 
was no consideration for the agreement. — 
Payne v. New South Wales Coal & Inter- 
colonial Steam Navigation Co. (1854), 10 
Exch. 283 ; 24 L. J. Ex. 117 ; 166 E. R. 
460. 

Annotation Refd. KolaertJ. Baxter (1866), L, R. 2 C. P. 174. 

1299. Add. Annotations : — Consd. McCall Bros., 
Ltd. V. Hargreaves (1932), 48 T. L. R. 460. 
Refd. McDonald v. Nash, [1924] A. C, 626. 

1360. Add. Annotation: — Refd. Kennedy v. 

Thomassen, [1929] 1 Oh. 426. 

1352. Add. Annotations : — Refd. Crediton Gas Co. 
V. Crediton IJ. C., [1928] Ch. 447 ; Western 
Power Co. of Canada, Ltd. v. Matsqui Corpn., 
[1934] A. C. 322. 

1354a. Commimication of confidential informa- 
tion.] — Patentees of a system of mechanical 
fittings for the bodies of motor-cars 
applied in May, 1928, for provisional pro- 
tection in England in respect of certain 
particulars of th# system. In July, 1928, the 
patentees approached certain manufactui*ers 
in this country & gave them certain informa- 
tion verbal & documentary with a view to 
development of the system & its application 
to the manufacturers’ cars to the advantage of 
both parties. The information was given 
in confidence & for the purposes of a future 
agi'eement that the patentees should give 
& the manufactui*ers should accept a licence 
to use the patent rights of the patentees. 
In an action tried before a judge & jury the 
jury found that the two following agreements 
had been entered into between the patentees 
& the manufacturers : (a) that the manu- 
facturers should accept a licence from the 


patentees, & (6) that the manufacturers 
should use the information disclosed omy 
for the purposes of the licence. They a^o 
found that the manufacturers had committed 
breaches of both the agreements, & 
awarded heavy damages in respect of 
breaches. The manufacturers appealed. The 
Ct. of Appeal held that the first apeement 
was not proved, & that the second had heen 
proved, but that the damages for the breach 
were only nominal. The patentees appealed 
to this H ouse to establish the first agreement 
or to restore the verdict of the jury as to the 
damages for breach of the second agreement. 
There was a cross-appeal by the manu- 
facturers to reverse the decision of the CL 
of Appeal upholding the second agreement & 
the brea6h thereof : — Held : the first agree- 
ment was not proved ; the second agreement 
was proved, for that there was ample evi- 
dence to support the findings of a contract 
&; the breach thereof, the giving of the in- 
formation for a particular purpose being, 
on the analogy of a contract of bailment, 
good consideration for a promise not to use 
it for any other purpose, & its use for another 
purpose being a breach. The verdict of the 
jury assessing damages for breach of the 
second agreement must be restored. — M ecth- 
ANiCAL & General Inventions Co., Ltd. 
& LasHWEss V . Austin & Austin Motor Co., 
Ltd., [19351 A. 0. 346 ; 104 L. J. K. B. 403 ; 
153 L. T. 153, H. L. 

1383. Add. Annotations : — Generally, Held. Cohen 
V. Sellar, [1926] 1 K. B. 630 ; Riley v. Brown 
(1929), 98 L. J*. K. B. 739. 

1421. Add. Annotation: — Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. 

1421a. By agent of Joint owner of chattel to 

co-owner — Part of proceeds of sale of chattel.] 

— Held : sufficient consideration for a promise 
to deliver to the agent a bill of exchange or 
the equivalent amount in cash. — Surtees v. 
Lister (1861), 7 H. & N* 1 ; 30 L. J. Ex. 
369 ; 168 E. R. 367. 

1432a. Agreement to grant annuity*] — A mutual 
agreement by several to grant an annuity 
to a third party may be a consideration 


PART V. SECT. 2. 

1275 xiv, goods being 

about to be sold under a distress for 
rent, it was agreed between pltf. & 
deft, that If deft, would go to the 
sale & purchase the groods, pltf. would 
at a future day repay him the price 
& Interest, when deft, woe to gdve him 
the goods. Deft, went to the sale & 
purchased the goods ; bnt, althongh 
some months afterwards pltf. tendered 
the amount & interest, deft, did not 
deliver the goods : — Held : there was 
no contract on which deft, could be 
held liable for damages. — Timmins v. 
StnaPLKS (1876). 26 0, P. 49.— CAN. 

PART V. SECT. 3, SUB-SECT. 2.— A. 

sd. Promise to allow offer of option 
to jwomisor.l— A promise to allow a 
third party to oner the promisor an 
option on shares does not constitute 
a valuable oonslderation, — GtPBON v. 
McVBiaH (No. X). [10221 1 W. W. R. 
151.— CAN. 

PART V. SECT. 3, SUB-SECT. 2.— 
B. (a). 

if. Aho/ndonmmt of claim .) — ^Where 
any question arislnf? between the parties 
on a previous verbal a4rr0ement hod 


been compromised, & tne compromise 
embodied In a written agreement ; 
Held : sufficient oonsideralion for the 
oompromle© was an abandonment of 
a claim by each party.’ — Bilodeau v. 
McLean, 11924J 3 D. L. R, 410; 3 
W. W. R. 631 ; 34 Man. L. R. 239.— 
CAN. 

PART V. SECT. 3. SUB-SECT. 2.— 
B. <e). 

sh. Affreemeni to make another con- 
tract .] — There may be a contract the 
consideration for which Is the making' of 
some other contract. ** If you will 
make such & such a contract 1 will 
give you one hundred pounds Is In 
every sense of the word a complete 
legal contract. It is oollateraJ to the 
main contract, but each has an Inde- 
pendent existence. Sc they do not differ 
in respect of their possessing to the 
full the character Sc status of a contract. 
Bnt such collateral contracts must from 
their very nature be rare Sc, since their 
sole effect Is to vary or add to the terms 
of the principal contract, they are 
viewed with suspicion by the law. 
They must be proved strictly. Not 
only the terms of such contracts but 
the existence of an antmus conttanenai 
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on the part of all the parties to them 
must be clearly sho^m. — Ltsnar v. 
National Bank op New Zealand. 
Ltd.. [19363 1 W. W. R. 625.— N.Z. 

sm. Jpromise to offer prayers .] — Pltf. 
sued for the sum of £1,105 3.9. 0^., 
being the balance alleged to be due for 
work & labour done, moneys oxpondca 
Sc services rendered as architort for 
deft.. Canon M. & the G. & P. Ileligious 
Order, in connection with th<‘ plaiming 
& erection of buildings at B., in iho 
Countv of A. Defts. {)l<*adod : (<^1 
agroement in which it v't'as a term that- 
the Religious Order should perform 
certain services in tho nature of prayers 
for the benefit of pJtf. & famJJy, & 
that pltf. would accept 
bhe said seiviees, together 
payment of a sum of I'-OO in full saiis- 
^tion of this portion ot his claim . 
(6) that the labour & work were done, 
the money expended cS.:; th«) 
rendered voluniariJy 
courtesy by pltf. ; 
claim in so far as it related to all 
items prior to Jan. 15, 1^2®, was 
barred bv Slat, of Limitations : — 
Held : there was no sufficient considera- 
tion in law for the agreement.— 0*" 

V. MUBPST, [19361 N. 1. 
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sufficient to support the grant. — Bentley 
r. Mackay (18(52), 31 Beav. 143 ; 31 L. J. Oh. 
697 ; 6 L. T. 632 ; 8 Jur. N, S. 857 ; 10 
W. R. 593 ; 64 B. R. 1092 ; a#d., 4 De G. P. 
& J. 279, L. JJ. 

1440. Add, Annotations : — Dlstd. Siveyerv. Allison, 
[1935] 2 K. B. 403. ReW. Pender v, Mildmay, 
[1937] 3 All E. R. 402. 

1441. Add, Annotation : — Refd, Pender t?. Mild- 
may, [1937] 3 AU E. R. 402. 

1459a. .] — S., a customer of bkpt., a stock- 

broker, became indebted to him in respect of 
Stock Exchange transactions in a sum for 
which bkpt., on Dec. 18, 1923, recovered 
judgment. Later, S. became similarly in- 
debted to bkpt. in a further sum* On Jan. 16, 
1924, bkpt. assigned both debts to W. to 
secure £600, & covenanted with him that, in 
the event of his refraining from giving notice 
of the assignment to S., he, bkpt., would, on 
payment of the debts or any pait thereof, 
hand the cheque or other form of payment 
to W. In Mar. 1924, J., who acted as solr. 
for both bkpt. & W. in the matter of the 
assignment, on the instructions of both & 
without disclosing same, made an agreement 
with S. for tlie liquidation of the two debts, 
whereby 8. undei*took to pay the aggregate 
amount thereof by monthly instalments, the 
first instalments being allocated to the pay- 
ment of the later of the two debts & the 
subsequent ones to the payment of the 
judgment debt ; & S. further agreed to 

deliver promissory notes payable to bkpt. or 
order to cover the instalments allocated to the 
later debt, J. received the notes from S. &, 
as agent of VV., collected the amounts as they 
fell due on the notes & paid part thereof to 
W. & retained the balance. After payment 
J. returned the notes to S. to be cancelled : — 
Held : the forbearance of W. on the strength 
of the deposit of the notes to sue &. his 
acceptance of the instalments constituted 
sufficient consideration for the deposit of the 
notes. — Re Wethered, Ex p, Salahan, 
[1926] Ch. 167 ; 70 Sol. Jo, 324 ; sub nom. 
Re Wethered* Ex p. Salaman’s Trustee, 
Trustee v. Bance, 95 L. J. Oh. 127 ; 134 
L. T. 204 ; [1925] B. & C. R. 265. 

1460. Add, Annotation : — Consd. Burrell v, Leven 
(1926), 42 T. L. R. 407. 

1462. Add, Annotation : — Reid. Hyde v, Tyler 
(1926), 42 T. L. R. 442. 

1475. Add, Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T, L. B. 625. 

1525. Add. Annotations : — Consd. Latter v. Col- 
will, [19371 1 All E. R. 442. Refd. Burrell v. 
Leven (1920), 42 T. L. R. 407. 


1527. Add, Annoialiona : — Distd. Eldridge & 
Morris v. Taylor, [1931] 2 K, B. 416. Consd. 
Latter v. ColwUl. [1937] 1 All E. B. 442. 
Refd. BurreU v, Leven (1026), 42 T. L. R. 
407 ; Richardson v. Moncrieffe (1926), 43 
T. L. R. 32. 

1536. Add. Annotation : — ^Refd* Latter v, Colwill, 
[1937] 1 All E. R. 442. 

1542. Add, Annotation ; — Refd. Burrell v, Leven 
(1926), 42 T. L. R. 407. 

1550. Add, Annotation : — Refd. Hardie & Lane v, 
Chilton, [1928] 2 K. B. 306. 

1567. Add, Annotation : — Consd. Howard v. Od- 
hams Press, Ltd., [1937] 2 All E. R. 509. 

1569. Add, Annotation : — Refd. Portofino Tank 
Steamer Owners v. Berlin Derunaptha (1934), 
39 Com. Cas. 330. 

1575. Add. Annotation : — Refd. British Russian 
Gazette & Trade Outlook, Ltd, v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 016. 

1578. Add. Annotation : — Consd. Hyde v, Tyler 
(1026), 42 T. L. R. 442. 

1588. Add, Annotation : — Consd. Portofino Tank 
Steamer Owners v, Berlin Derunaptha (1934), 
39 Com. Cas. 330. 

1589. Add, Annotation : — Consd. Portofino Tank 
Steamer Owners v. Berlin Derunaptha (1934), 
39 Com. Cas. 330. 

1590. Add. Annotations : — ^Consd. Portofino Tank 
Steamer Owners v, Berlin Derunaptha (1934), 
39 Com. Cas. 330. Refd. Hall v. I. R. Comrs. 
(1926), 135 L. T. 759 ; Lewis v. Cammell, 
Laird & Co. (1929). 22 B. W. C. C. 410 ; 
Smith V. Union Castle 8.S, Co. (1931), 24 
B. W. C. 0. 71 ; Be Gregory, Ex p. Norton, 
[1935] Ch. 65. 

1630. Add, Annotation : — Consd. Rose & Prank 
Co, V. Crompton, [1923] 2 K. B. 261. 

1631. Add. Annotation : — Refd. Warner Brothers 
Pictures, Incorporated v. Nelson, [1937] 1 
K. B. 209. 

1641. Add, Annotation : — Consd. Brandt v* Liver- 

g ool, Brazil River Plate Steam Navigation 

o., [1924] 1 K. B. 575. 

1643a. .]L-The ct. does not inquire into the 

adequacy of the consideration for a contract 
& whore a party leaves the determination of 
all matters under a contract in the discretion 
of the other party that does not in all cir- 
cumstances constitute a total want of con- 
sideration. — Oaumont-Bkitish Pictube 
CoRPN., Ltd. v, Alexander, [1936] 2 All 
E. R. 1686 ; 80 Sol. Jo. 816. 

Annotation: — Consd. Warner Bros. Pioturos, Incorporated 
V. Nelson, [1937] 1 K. B. 209. 


PAHT V. SECT. 3, SUB-SECT, 3.— A. 

1446 iii. .] — Mobbrlt v, Baines 

Sc ShoBTIS (1857). 15 U. 0. R. 25.— 

CAN. 

PART V. SECT. 3, SUB-SECT. 3.— 
B. (a). 

1468 iii. Where a creditor 

grante an extension of time for pay- 
ment of a past dne debt Sc at the same 
time obtains from debtor security for 
the debt, the proper Inference to be 
drawn, in the absence of evidence to 
the contrary, is that the extension was 
granted as a result of the creditor’s 
obtaining the eeciirity. — O’B rien v, 
Stedbins & Mullen, [1927] 3 D. L. E. 
274 ; [1927] 2 W. W. R. 176; 21 
8ask. U E. 478.— CAN. 


PART V. SECT. 3, SUB-SECT. 4.— A. 

1670 1. Discontinvance of action ,] — 
T. a member of a solrs.* partnership, 
borrowed money on the credit of the 
partnership, without the knowledge or 
consent of the remaining partner, W. 
A demand having been made by the 
lender against both partners for repay- 
ment of the amount of the loan, a 
compromise was arranged between the 
lender Sc W. of the olnira against the 
latter. Subsequently the lender took 
, ^nst w. to recover the balance 
of the loan on the ground that the com- 
promise arranged was without con- 
sideration & he was not bound thereby : 
— Held : W. entered Into the ooin- 
promise in the honest belief that he 
bad a good defence to the olahn, Sc 
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this fact was sutBcieut to constitute 
a valid consideration for the com- 
promise. — O’ClONNOR V. WaLDKORAVB, 
[1928] N. Z. L. R. 480.--N.Z. 

PART V. SECT. 3, SUB-SECT. 4.— *B. 

1681 U. — ^.] — The abandonment of 
a bond fide claim of right Is a considera- 
tion BUlheient to support a promise by 
the other party, even though the claim 
was in truth unfounded.— M oCJonnell 
V, Detweiller, {10301 1 W. W. R, 
79 ; ID. L. E. 888 ; 24 S. L. R. 202.— 
CAN. 

PART V. SECT. 4. 

a i. — — .1 — Inadequate oon* 

sideration alone is not sudQcfent to 
justify setting aside a settlement, the 
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1660. Add, Annotations: — Refd. Vandepitte v. 
Preferred Accident Insurance Co. of New 
York, [1933] A. C. 70; Harmor v. Arm- 
strong, [193d] Ch. 65. 

1662. Add, Annotations: — Refd. The Lord Strath- 
cona, [1025] P. 143 ; Vandepitte v. Preferred 
Accident Insurance Co. of New York, i 

A. C. 70 ; Harmer v, Armstrong, [1931] Ch. ‘ 
65. 

1669. Add. Annotation : — Consd. Re Porter (Wil- * 
liam) & Co., [1937] 2 All E. K. 361. 

1685. Add, Annotation : — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T, L. R. 375. 

1688. Add, Annotation : — Consd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 

1693. Add, Annotation : — Consd. A.-G. for Ontario 
V. Perry, [1934] A. C. 477. 

1701. Add. Annotation: — Refd. Re Wothered, 
Ex p. Salamau, [1926] Ch. 167. 

174<0a. .] — Promise by a father to his 

son-in-law after the marriage raises a con- 
sideration.— -Marsh V. Kavenford (1587), 
Cro. EUz. 59 ; 78 E. R. 319 ; sub nom. 
Marsh Rainspord’s Case, 2 Leon. 111. 

dnnotaiioriH : — Consd. Townsend v. ITiiut (3 035), Cro. Car. 

408. Refd. v. Bulliiijrham (1690), Cro. Eliz. 715; 

A.-G. V. Royal College of Physiciana (1863 ), 30 L. J. Ch. 

767. I 

1744. Add. Amio/ation : — Refd. Rr Ilebior (No, ' 
627 of 1936), [1937] Ch. 156. 

1780. Add, Annotation: — Refd. Hawkesworth v. 
Turner (1930), 46 T. L. R. 3S9. 

1788. Add, Annotation : — Refd. Wyatt v, Kreg- 
lingor &> Permiu, [1933] 1 K. B. 793. 

1817. Add, Annotation : — Refd. Hyman v. Uyman. 
Hughes V, Hughes (1928), 139 L. T. 416. 

1822a. V, Lopen (Inhabitants) 

(1788), 2 Term Rep. 577 ; 100 B. R. 310. 


1828a. .] — Garbrey v. Brown (1588), 

Gouldsb. 94 ; 75 B. R. 1018 ; sub nom, 
Browne v. Garborough, Cro. Eliz. 63. 

1837. Add. Annotation: — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

1838. Add. Aymotation : — Refd. Coiien v. Sellar, 
(1926] 1 K. B. 536. 

1839. Add. Annotation : — -Refd. Halliwell v, Ven- 
ables (1930), 99 L. J. K. B. 353. 

1856. Add. Annotation : — Consd. Be Parrell v. 
Walker (1932), 49 T. L. R. 37. 

1856a. .] — Be Parrell v. Walker (1932), 

49 T. L. IL 37 ; 76 Sol. Jo. 850. 

1871. Add. Annotations : — Refd. Kreditbank Cassel 
G. m. b. H. tL Schenkers, [1926] 2 K. B. 450; 
Houghton V, Nothard, Lowe & Wills, [1927] 
1 K. B. 246. 

1876. Add. Annotation : — Refd. Home & Colonial 
Insce. V. London Guarantee & Accident Co. 
(1928), 45 T. L. R. 134. 

1877. Add, Annotation : — Consd. Rowland v. 
Bivall, [1923] 2 K. B. 500. 

1878. Add, Annotations : — Consd. Rowland v. 
Bivall, [1923] 2 K. B. 500 ; Suhr (R. F. H.) 
V. Crofts (Engineers), Ltd. (1932), 49 R, P. C. 
359. 

1887a. Add. Citations : 2 Ch. 462; 92 

L.J. K.B 944; 129L.T.624; 67 Sol. Jo. 650. 

1888. Add, Annotations: — Refd. Re Mason (1928), 
97 L. J. Ch. 321 ; Re Simms, Ex p. Trustee 
V, WiUiam Simms, Ltd. & Gillett, [1934] 
Ch. 1. 

1903. Add, Annotation : — Refd. BeU v. Ijever 
Bros., Ltd. (1931), 146 L. T. 258. 

1905. Add, Annotations : — Consd. Chillingv^ort/h v, 
Esche, [1923] 1 Ch. 576. Refd. Monnicken- 
dam V. Loanse (1923), 39 T. L, R. 445 ; 


inadequacy not being ho grosa as to 
prove fraud or imposition. — G tssino 
e, Eaton (T.) Co. (1911), 20 O. W, U. 
324 : :j O. W. N. 219 ; 25 O. L. 11. 50. 

—CAN. 

1653 i. Whether consideration ode- 
quaie,\ — Grebnham v. Watt (1866), 
25 U. 0. R. 365.— CAN. 

PART V. SECT. 6. 

1659 V. .] — Oij<} who voluntarily 

& meaning to do so pays the debt of 
another cannot get uIh money back 
from the creditor. — B enhon t;. Grand 
Union Hotol Co., [1937] 2 W. W. K. 
253.— GAN. 

8k. Third party to he allowed to 
offer option. ] — M. gave G. an option on 
shares owned by M. in a co. ; the 
consideration expressed in the option 
was G.'s agreement ** to make a similar 
proposition ** to anothershareholder : — 
Hem : the alleged consideration was in 
effect a mere promise by (3. to let such 
other shareholder give him an option 
similar to that given hy M., & such 
prorrflse did not constitute a valuable 
consideration. — Gibson v, MoVkigh 
(No. 1). {1922] 1 W. W. B. 151.— CAN. 

PART V. SECT. 6. SUB-SECT. 2.— A. 

1689 1. Promise to perform existing 
agreemeni.\ — Pltf. agreed to build a 
house for deft, for $6,464. When the 
house was nearly finished a fire took 
place in It, doing oouslderable damage. 
Deft, had insured the building Ik 
received $2,150 from the insurers. 
Pltfs. effected no insurance. After 
the fire, deft, asked pltfs. to gro on 


with & complete the work, & gave 
thorn t-o undei*stand that she would 
pay over the $2,150 to them : — Held : 
pltfH. wore bound to complete the work, 
&’ the promise, if there was one. to pay 
for the work which it was their duty 
to do, was not binding for w'ant 
of consideration. — S mith v. Dawson 
(1923), 53 O. L. R. 615.— CAN. 


k I. AWiOuah unenforceedile under 

Statute of fiyauds.) — Pltfs. acted as 
housekeepers for deft, in pursunnoe of 
an oral agreement that if they would 
do 80 his home would become theirs 
upon hie death. Later he promised 
them that if they would give up their 
rights under said agreement &: leave Ids 
home he would pay them $1,000 on or 
about Oct. 1, 1934. That offer was 
accepted &: pltfs, left, Pltfs, sued for 
the $1,000 : — Held : although the 
agreement first mode was unenforce- 
able because of sect. 4 of 3 tat. 
Frauds & altho\igh pltfs, could not 
rely on part performance since the ttets 
performed were not necessarily refer- 
able to said agreement, yet there was 
good consideration to support the 
promise to pay the $1,000 & pltfs. 
wore entitled to succeed thereon. — 
Faibgriicf tj, Ejllis, [1935] 1 W. W H. 
303 : 2 D. L. R. 806; 49 B. O. 11. 413. 
—CAN. 


PART V. SECT. 12, SUB-SECT. 1. 

1867 i. Non-performance of condi- 
tion .} — A condition in a special 
timber licence under Land Art (B. C.), 
1908, that no Chinese or Japajicsr 
should be employed in connection 
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therewith is a part of the consideration, 
& the observance thereof is a con- 
dition precedent- to the nmewal of the 
iicence. — A.-G. roll British Columbia 
r. Brooks, Btdlake & Co., [1922] 3 
W. W. R. 9 ; 63 S. C. R. 466.— CAN. 

si. Correspondence course in law — 
Not a qualification for practice.} — A. 
signed a contract to receive a corre- 
spondence course in law. In Canada 
this is not suflicient to qualify a person 
to practice In the law. In an action 
for the fees agreed to bo paid : — Held : 
this insufficiency did not amount to a 
failure of consideration. — RTa.F, v. 
BiiADNEli, [1923] 4 D. fj. li. 81. — 
CAN. 

sm. Alteration to huilding - - lie- 
moved under Oye-law .] — An nit c ration 
made to a building proved to be lu 
violation of a bye-law & had t<» be 
i*emoved. The owner set up a defence t o 
an action for payment. forHueb alte/ nt.)oii 
that thei'o had been a faiJnro of eon- 
sideration : — Held: Ukj owner was 
bound to pay. — OupnEtjM TifKATtiTCAL 

Co. V. VULCAN EN(UNEEK/N0 

Co.. fl 92 .U 3 D. L. li. .^'2.-- 

CAN. 


lRT V. SECT. 12, SUB-SECT. 2. 

I 0 /d i(m-contrart— Non-completion. 1 

T? AriTNovrrcH. il9271 


part V. SECT. 12, SUB-SECT. 3.— A. 

1888 ii. *1 — BUTTBRriKLD 

f. CoKMACK & Mackte (1913), 25 
W. L. R. 457 ; 13 D. L. R. 817 ; 7 
Alta. L. R. 26.— CAN. . 
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Bernard v. Williams (192$), 139 L. T. 22; 1919. Add. Annotation : — Consd, Bell v. Lever 
Low V. Fry (1935), 162 L. T. 686. Bros., Lid. (1931), 146 L. T. 268. 

1914<a. S. P. Anon (1538), Bro, N, 0. 16 ; 73 1927, Add. Annotation : — Held. Re Simms, Ex p. 
B. B. 853. Trustee, [1934] Ch. 1. 


Part VI. — Void and Illegal Contracts. 


1988. Add. Annotations : — As to (1) Held. L. v. L., 
[1931] P. 63. Generally, Refd. Sorrell v. 
Smith, [1925] A. C. 700 ; Fender v. Mild- 
may, [1937] 3 All E. B. 402. 

1940. Add. Annotations : — Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1 K. B. 470. Refd. Nash v. Stevenson 
Transport, Ltd., [1936] 2 K. B. 128. 

1952. Add. Annotation : — Consd. China Navigation 
Co. V. A.-G, (1932), 48 T. L. B. 375. 

1959, Add. Annotations : — Apld. Alexander v. 
Bayson, (1936] 1 K. B. 109. Refd. Haseldine 
r, Hosken, 11933] 1 K. B. 822 ; Heig r. Sadler 
& Moore, [1937J 2 K. B. 158. 

1961. Add, Annotation : — ^Refd. Cohen v. Boche 
(1926), 95 L. J. K. B. 945. 

1967. Add. Annotations : — Refd. Dominion Press 
V. Customs & Excise Minister, [1928] A. O. 
340 ; Bobinson v. Graves, [1935] 1 K. B. 579. 
1971. Add. Annotations .-—Consd, Fender v. Mild- 
juay, [1937] 3 All E. B. 402. Refd. James v. 
British General Tnsce., [19271 2 K. B. 311 ; 
Re Hanlon, Hoads v. Hanlon, [1933 1 Ch. 254 ; 
Bercsford v. Koval Insurance Co.,' [1936] 2 
All E. B. 1052 ; Howard v. Odhams Press, 
Ltd., [1937] 2 All E. B. 509. 

1973. Add. Annotations As to (1) Apld. Palm- 
olive Co. (of England) v. Freedman (1927), 
44 T, L. K. 86. Refd. Fender v. Mildmav, 
[1937] 3 All E. R. 402. As to (3) Refd. 
English Hop Growers v. Dcring, [1928] 2 
K. B. 174 ; Gilford Motor Cor v. Home, 
[1933] Ch. 935. GencraUy^ Refd. Wyatt v. 
Kreglinger A Fernau (1833), 49 T. L. B. 261. 
1977. Add. Annotations : — Aa to (2) Refd, Foster u. 
Driscoll, Lindsay v. Attfield, Lindsay v. 
Driscoll, [1929] 1 K. B. 470 ; Beresford v. 
Boyal Insurance Co., [1936] 2 All B. B. 1052. 
1979. Add. Annotation : — As to (2) Refd. Binder v. 

Mildmay, [1937] 3 All E. B. 402. 

1981. Add, Annotations: — Ai?fo(l) Consd. James 
V, British General Insce., [1927] 2 K. B. 311. 
Refd. Beresford v. Boyal Insui'ance Co., 
[1936] 2 All E. B. 1052- As to (2) Refd. Re 
Pitts, Cox V. Kilsby, [1931] 1 Ch. 546 ; Re 
Bigsworth, Bedford v. Bedford, [1935] Ch. 
89 Beresford v. Boyal Insurance Co., [1937] 
2 K. B. 197. Generally, Refd. Cousins v. Sun 
Life Assurance Society (1932), 48 T. L. B. 
614. 


1983. Add. Annotation : — As to (4) Consd. Fender 
V. Mildmay, [1937] 8 All E. B. 402. 

1984. Add. Annotaiions : — Refd. Burrell v, Leven 
(1926), 42 T. L. B. 407 ; Richardson v, 
Moncrieffe (1926), 48 T. L. B. 32. 

1986. Add. Annotation : — Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1920), 
95 L. J.'K. B. 1015. 

1992. Add, Annotations: — As to (3) Refd. English 
Hop Growers v. Dering, [1928] 2 K. B. 174. 
As to (4.) Refd. Papadopoulos v. Papadopoiilos 
(1929), 46 T. L. B. 44 ; Beresford r. Boyal 
Insurance Co., [1936] 2 All E. B. 1052. 
Generally, Refd. Fonder v. Mildmay, [1937] 3 
All E. B. 402. 

1998. Add. Annotation : — Refd. Beresford v. Boyal 
Insmaiice Co., [1937] 2 K. B. 197. 

2011. Add. Annotation .-—Refd. Fender i;. Mild- 
may, [1937] 3 All E. B. 402. 

2011a. Knighthood.] — If a contract which is 

illegal as being contrary to public policy has 
any element of turpitude in it the parties to 
the contract are in pari delicto, & if one of 
the parties to the contract has been defrauded, 
no action for damages can be maintained by 
the party defrauded, even though the con- 
tract is not of a criminal nature. 

The secretary of a charity fraudulently 
represented to P. that he or the charity was 
in a position to undeiiake that P. would 
receive a knighthood if P. made a large 
donation to the funds of the charity, <fe under- 
took that the title would be conferred if the 
donation was made. P., relying upon those 
representations & in the belief that the 
secretary was authorised by the charity to 
give the undertaking, made a large donation 
to the funds of the charity. As P. did not 
receive the knighthood he brought an action 
against the charity its secretary to recover 
back the money he had paid as money had <fe 
received or as damages for deceit or breach 
of contract : — Held : a contract for the pur- 
chase of a title, however the money is to be 
expended, is an improper & illegal* contract, 
as being against puTblic policy, & as P. knew 
that he was entering mto an improper 
illegal contract he could not recover back the 
money he had paid from the charity as money 
had & received, nor recover damages from the 


PART VI. SECT. 2. 

0 1. S. P. Kxkwab Bhan-Sttkua 
Nand tf. Ganpat Rai-Ram Jiwan 
(1926). I. L. B 7 Lah. 442.— INI>. 


PART VI. SECT. 3. 


1950 iv. .J — A.-0, fob 

Bbitish Columbia d. Brooks. Bidlake 
&C30.. 1192 2 3 3 W.W.R.9; is S. 0. R. 
466 ; 66 B. L. R, 475.— CAN, 


PART VI. SECT. 4, SUB-SECT. l.—A 
Bt. Manuf(tcture of goods with fdUtt 


desenpUon.] — Pltf. oo.*fi saleflman 
purported to enter Into contracts for 
the sale to deft, of quantities of “ AU 
British ** motor tyres & tubes. The 
goods would be manufactured In Mel- 
bourne, but each ooutraot stipulated 
that the words “ English Manufacture ** 
should be branded upon them. & deft, 
intended to sell the goods, relymgr upon 
the brand to imply that they had been 
manufactured in England :—Beld : at 
common law the i^roposed brand would 
be a fraud on the public, & the maxim 
ex turpi causa non oritur actio applied. — 
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Barnet Glass Rubber Oo., Ltd. v, 
McDonald, fl9221 N. Z. h, R. 767: 
Ga*. L. R. 213.— N.Z. 

PART VI. SECT. 4. SUB-SECT. 2.— A. 

1977 iv. .] — A contract will not 

be declared unenforceable as being 
against public policy, unless it belongs 
to a class of oontracts that the law 
recognises as being within that cate- 
gory. The ct. cannot in rent a new 
head of public policy.— WadoeRY v. 
Fali. (Sask-L [19261 4 D. L. R. 833 ; 
[1920] 2 W, W. R. 667*--UAN. 



Vol. Xn. — Contract. Cases 2011a — ^2089b. 


charity or its secretary, nor claim to repudiate 
the contract as being still executory &> recover 
back the money paid. — Pabjunbon v , Coi*- 
LE3GE3 OP AMBULANOB, LtD. & HaBBISON, 
fl925] 2 K. B. 1 ; 93 L. J. K. B. 1063 | 133 
L. T. 135 ; 40 T. L. R. 886 ; 69 Sol. Jo. 107. 

Annotaium -Refd. He Gregory, Exp. Norton, [1935] Oli. 66. 

{)i) Agreemenis Eelating to Bankruptcy (Vol. XII., 
p. 248). 

To the existing cross-references add as 
follows ; — 

Agreement tor withdrawal of petition.] — 

See Bankruptcy, No. 1366a, ante. 

Agreement tor improper distribution of 
estate.] — See Bankruptcy, No. 4366a, ante. 

Agreements not to oppose discharge.] — 
Bankruptcy, Vol. IV., pp. 546, 547. 

Agreements tor payment ot debts barred by 
discharge.] — See Bankruptcy, Vol. IV., 
pp. 589-592. 

Agreements tor procuring assent ot creditors 
to composition deeds.] — See Bankruptcy, 
Vol. V., pp. 1120, 1139-1145. 

2028. Add. Annotation: — Retd. Be Lanyon, Lan- 
yon V. Lanyon, [1927] 2 Ch. 264. 

2075. Add. Annotation: — Retd. Howard v. Od- 
hanis Press, Ltd., [1937] 2 All E. R. ,509. 

2084a. Marine insurance — Not expressed in 

sea policy.] — No contract for sea insurance 
is valid unless it is expressed in a sea policy. 
The contract in this case was a contract for 
sea insurance &, not being expressed in a 
policy, was unenforceable. 

The expression of an agreement for sea 
insurance otherwise than in a policy is a thing 
forbidden in the public interest (Lord 


Sumner). — Nagoremull ». Triton Insur- 
ance Oo., Ltd. (1924), 41 T. L. R. 168, P. 0. 

2089. Add. Citation 15 Asp. M. L. C. 566. 

Add. Annotation : — Dlstd. Pinnock v. Lewis 
& Peat, [1923] 1 K. B. 690. 

2089a. Agreement for recovery of betting debt.] — 
Pltf. carried on business as the “ Turf 
Register,’^ which in a prospectus issued by 
him was called a “ society ” ; but he was the 
sole proprietor of the business, though he 
descnbed himself in the prospectus as 
secretary. In consideration of a subscrip- 
tion, of a commission on the amounts 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 
provisions of the Gaming Acts, were not 
recoverable. It was agreed between him & 
deft., in the terms of the prospectus, that in 
consideration of pltf. putting up all the 
necessary disbursements for the institution 
& conduct of legal or other proceedings, the 
net profits accruing directly or indirectly was 
to be equally divided between claimant & the 
society. Pltf. brought an action to recover 
the amount of debts alleged to have been 
wrongfully collected by deft, in breach of 
the agreement ; — HeJd : the agreement was 
illegal & void, being contrary to pubDc policy, 
&; pltf. could not recover. — Ford v. Radford 
(1920), 36 T. L. R. 658 ; 64 Sol. Jo. 571. 

2089b. Agreement In breach of trade usage.] — ^The 
fact that the rules of the London Metal 
Exchange prohibit a clerk to a member from 
participating in dealings on the Exchange as 
a principal does not make the contracts void 
as being against public policy.— Barnett v. 
Banker (1926), 41 T. L. R. 660 ; 69 Sol. Jo. 
824. 


part VI. SECT. 4, SUB-SECT. 2.— 
B. it) Ui. 

sz. Assignment of money due under 
rnail-contract .\ — A mall -contract pro- 
hibited the assignment of moneys dne 
thereunder without the consent of the 
Postmaster-General ; — Held : such an 
assignment was not void as contrary 
to public policy, on the analogy of 
assignments of salaries of public 
servants. — Hoddeb & Tolley, Ltd. 
w. CoBNES, [1923] N, 25. L. R. 876.— 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. (g). 

sa. Evasion of revemic laws — False 
invoice — Claim by vendor particeps 
criminia .] — Where mertjhonts residing 
In the United States sold goods to deft.. 
Sc combined with him in fumishlug 
false invoices to evade the revenue laws 
of this Province in respect of the 
amount of duties to be paid on the 
importation of such goods : — Beld : 
pltfs. could not recover their value 
from deft. In this country. — M cllen v. 
Kebr (1841), 6 O. s7171 — CAN. 

PART VI. SECT. 4, SUB-SECT, 2.— 
B. (1) i. 

203411. Deft,, a mar- 

ried woman, & known to pltf., with 
whom she bod had illicit relations, to 
be married, promised him in writing 
that she would pay him 110,000 if he 
would ** delay getting married until 
she becomes a mdow. Deft, became 
a widow Sc pltf. brought an action for 
the 110,000 : — Held : the agreement 
was tmenforoeable, on the ground that 
it was contrary to public policy Sc 
mor^.— -HUBcatTK v. Minck, [1933] 
« W. W. E. 20.— CAN. 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. (1) iii. 

Bg. Contract fo pay alimony — Col- 
lusive divorce .] — A contract i^o pay 
alimony, based on tigroement for col- 
lusive divorce, the oxinsideration being 
that after divorce deft, should marry 
pltf.’s daughter, is illegal as against 
public policy. — U ampbeI/L v. Ua.mp- 
BELL, [ 1936J 4 D. L. E. 52 ; 11 M. P. E. 
79.-~CAN. 

PART VI. SECT. 4 , SUB-SECT. 2.— 
B. (t). 

2086 Ui. — .] — Deft.employed 

pltf., a land a^nt Sc member of a 
municipal council, to seU his land to the 
Closer Settlement Board under Dis- 
charged Soldiers Settlement Acts. 
Pltf. submitted the land to the Board, 
but before the sale he had resigned 
his position on the council. Under 
the above Acts pltf., as a member of 
the council, could be called upon to 
advise the Board in connection with 
purchase of land within the muni- 
cipality. In on action by pltf. to 
recover from deft, oommlseion on the 
sale ; — Held : the private Interest of 
pltf. under Ms agreement with deft, 
had a tendency to interfere with the 
proper discharge by pltf. of his puDllo 
duty, & the agreement was illegal Sc 
void as being against public policy. — 
Wood v. Little, [1922] V. L. E. il ; 
29 0. L, B. 664 ; 27 Argus L. E. 
400,~-AUS. 

2086 iv. .] — Held; a contract 

by which pltf. was to use his supposed 
influence with members of the Govt, 
for obtaining contracts in return for 
a oommiselon was oontrair to public 

POUoy Sc VOid.~-OABB-HAKKlS V. 

Oanadtan Genbebal Elbotbio Oo. 

21 


(1020), 48 O. L. E. 231 ; 55 D. L. E. 
506 : 19 O. W. N. 691.— -CAN. 

2086 V. .]— Where a contract 

to pay a commission on the sale of 
property to a provincial Govt, is entered 
into on the understanding that the 
agent is a person having influence with 
the employees of the Govt. Sc that ho 
will exercise such Influence to bring 
about the sale : — Held ; the contract 
Is illegal. — MacMillan r. Mooney, 
[1924] 4 D. L. E. 762 ; 3 W. W. E. 
468.— CAN, 


«b. Agreement heitveen soldier <£r 
vendor of land to Soldier SetUemeni 
hoard for payment to vendor l)y soldier 
of adaUionai saw .] — Held : not un- 
enforceable as being against public 
policy. — W adgbry v. Fall (Sask.), 
[1926] 4 D. L E. 333 ; [1920] 2 W. W. 
R. 067,— CAN. 


8C. Agreement to offer prayers for the 
svccesa of litigcUion.}—An agi’eomcnt, 
whereby one party conrtont» to re- 
munerate another for tbo latter to ofl er 
prayers to God for the Hucccaa of litiga- 
tion in which the former is engaged, is 
not contrary to public policy. — Bal.*. - 

SX7NDABA MUPALIAU V. MaHAAO'D 
OosMAN Saheb (1939;, I. L. E* i>«> 
Mad. 29.— IND. 


PART VI, SECT. 4, SUB-SECT, 4. — 
B. (a). 

2091 via. -] — Henry v, Dickie 

(1890), 27 O. K. 410.— CAN. 

2001 ix. .] — Held: a deed was 

an Illegal considoration ^ being the 
outcome of a bargain to stifle a proset j- 
tion against B. for an indictable ofFenoe* 
A was void. The offence for wMch B. 
was liable to prosecution was In the 
nature of larceny* &; was an indictable 
offence ot a public nature. — GOLX>8- 



Cases 2098— 2190b. English and Empire Digest Supplement. 


209S. Add. Annotation : — -Consd. Mutual Finance, 
Lid. V. Wetton Sons, Ltd., [1937] 2 K. B. 
389. 

2102a. .] — Guiborn v. Fellows (1717), 2 

Eq. Ca8. Abr. 160 ; 6 Vin. Abr. 408, pi. 20 ; 
22 E. E. 130, L. C. 

2112. Add, Ann<otaiion : — Consd* Parkinson v. 
College of Ambulance & Hamson (1924), 40 
T. L. B. 886. 

2114. Add. Annotation : — Refd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. E. 607; 

Mutual Finance, Ltd. v, Wetton Sons, Ltd., 
[1937J 2 K. B. 389. 

2118. Add. Annotation : — Consd. Hardie & Lane 
V. ChUton, [1928] 2 K. B. 306. 

2122. Add. Annotations : — As to (1) Refd. Wylie v. 
Lawrence Wright Music Co. (1932), 96 J. P. 

150 ; Howard v. Odhams Press, Ltd., [1937] 
2 All E. E. 509. As to (2) Apld. Foster v. 
Driscoll, Lindsay v. Attficld, Lindsay v. 
Driscoll, [1929] 1 K. B. 470. Consd. Berg 
V. Sadler & Moore, [1937] 2 K. B. 158. 

2127. Add. Annoiaiion : — Consd. Howard v. Od- 
hams Press, Ltd., [1937] 2 All E. E. 509. 

2129. Add. Annotation : — Refd. Howard Od* 
hams Press, Ltd., [1937] 2 All E. R. 509. 

2136. Add, Annotation : — Consd. E. v, Manley 
(1932), 07 J. P. 6. 

2147. Add. Annotation: — ^Refd. Howard v. Od- 
hams Press, Ltd., [1937] 2 All E. R. .509. 

2152. Add. Annoiaiion : — Consd. Howard v. Od- 
hams l*ress, Ltd., [1037] 2 All E. E. 509. 

2153. Add. Annotation : — Apld. Mansfield v. Robin- 
son, [1928] 2 K. B. 363. 

2154a. Agreement not to disclose confession of 
misdemeanour.] Extensive frauds were 
being carried out on certain newspapers 
which promoted competitions. A 

sorter, who had been in the employ of the 
proprietors, & was, as a condition of his 
employment, a member of the appropriate 
trade \inion, made a written statement to 
the propnetors implicating himself & others 
in the fi*a.uds. A condition of the agreement 
was that the contents of the statement 
should not be divulged to any third party. 
Deft. CO. later foi'warded the statement to 
pltf.’s trade union, & pltf. was expelled, in 
consequence of which he was imable to obtain 
further employment. In an action for 
damages for breach of the agreement ; — 
Held : (1) the agreement was contrary to 

public policy therefore invalid ; (2) on the 
assumption thai^ the agreement was a valid 


one, any loss suffered by pltf. was due to his 
own wrongful act, & he would be entitled 
only to nominal damag(3S. — Howarid v. 
Odhams Press, Ltd., [1937] 2 All E. 11. 509 ; 
106 L. J. K. B. 675 ; 157 L. T. 191 ; 53 
T. L. E. 570 ; 81 Sol. Jo. 376, C. A. 

2166. Add. Annoiatiems : — Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v Driscoll, 
[1929] 1 K. B. 470 ; Alexander v. Rayson, 
[1936] 1 K. B. 169, Refd. Berg v. Sadler & 
Moore, [1937] 2 K. B. 358. 

2185a. Contract between wife & third party— 

Valid.] — Mather v. Rhodes (1934), 78 Sol. 
Jo. 414. 

2186. Add. Annotations : — Distd. Siveyer v. Allison, 
[1935] 2 K. B. 403. Refd. Fender v. Mild- 
may, [1937] 3 All E. R. 402. 

2187. Add. Annotation : — Refd. Fender v. Mild- 
may, [1937] 3 All E. R. 402. 

2188. Add. Annotation : — Consd. Fender v. Mild- 
may, [1937] 3 All E. R. 402. 

2189. Add. Annotations :~Apld. Sivever v. Alli- 
son, [1935] 2 K. B. 403. Consd. Fender v. 
Mildmay, [1937] 3 All E. R. 402. 

2190a. Inference of new promise after 

divorce.] — Pltf., who at the time was a 
married woman, accepted deft.’s proposal of 
marriage, provided that she obtained a 
divorce. Pltf. did obtain a divorce, & deft, 
then gave her an engagement ring & the date 
of the wedding was arranged. Dltimately 
deft, married another woman. In an action 
for breach of promise of marriage deft* 
pleaded that the contract was void in law 
as being contrary to public policy '.—Held : 
although the original promise was void yet a 
new promise, after pltf. had become a free 
woman, could be inferred from the giving 
of the ring & the arrangement of the date of 
the wedding, & pltf. was entitled to recover. — 
Skipp V. Kelly (1926), 42 T. L. R. 258, P. C. 

uinnotation : — ^Refd. Fender v. Mildmay, [1937] 3 All E. R. 

402. 

2190b. Promisor married— Promise made after 
decree nisi — Immoral relationship before 
promise.] — Resp.’s wife petitioned for a 
divorce on tlie ground of resp.’s adultery 
with applt., & a decree nisi was duly x>i*o- 
nounced. On two occasions after the pro- 
nouncement of the decree nisi, but before 
the decree wa-s made absolute, resp. promised 
to marry applt. immediately after the decree 
had been made absolute. The decree was 
made absolute in due course, but resp. then 


BKOUOH, Mort & Co., Ltd. v. Black 
(1926), 29 W. A. L. 1\. 37,— AUS. 

2091 X. .J — Held : an agreement 

the oonsJ deration of which was the 
compounding of a compoundable 
offence was not forbidden by law & 
was valid ; (2) an agreement to eom- 
und a non-oompoundable offence 
void in law. — ^A hmed Hassan v. 
Hassan Mahomed Malek (1928), 
I. L. R. 62 Bom. 69.3.— IND. 

2091 xi. .1— Pltf. paid deft. 1100 

Sc made in deft. *8 favour a chattel 
mtge, for $400 in order to etlflo a 
pro«eeutIon for a public offence ; — 
lield : pltf. was entitled to a judgment 
setting aside the chattel mtge. ; for 
pltf., upon the evidence, was not in 
vari delicto with deft.— S tbikbbbo v. 
Cohen, [1930] 2 D. L. R. 916; 64 
O. L. R. 546.— CAN. 
sd. Comjtromise siffned in hope of 


avoiding proseaaiion — No promise not 
to prosecute .) — Dikub v. Shavchook 
(Alta.), [1029] 2 D. L. R. 232.— CAN. 

PART VI. SECT. 4. SUB-SECT. 4.— 
B. (b). 

2096 1, .] — A contract is not 

vitiated because It was induced by a 
threat of orlmlnal proceeding!*, for 
which there was sufficient ground, 
provided there is no agreement to 
stifle the prosecution. — Bow v. 
Pfeiffeb & Gilbert. [1024] 3 D. L. R. 
854 ; 2 W. W. R. 1149.— CAN. ^ 

2098 iv. — .] — D. was 

in the employ of pltfs. & was charged 
with orimlnal breach of trust in respect 
of a cheque for Rs.30.000 which he 
cashed for pltfs. D. paid pltfs. 
Rs.3 5,000. Sc H. Sc his brother R. 
executed a mtge. in favour of pltfs. 
with a view to withdrawal of the prose* 
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cution. Pltfs. put in a petition stating 
the facts. & the prosecution was 
dropped : — Held : the agreement was 
not against public policy. — Dwuendra 
Nath Mullick v. Oopiram Gobin- 
DARAM (1925). I. L. R. 53 Calc. 53.— 
IND. 

PART VI. SECT. 4. SUB-SECT. 5.— O. 

* 2190 I. Promisee married — Promise 
to marry conditioned on divorce .] — 
Whore a promise of marriage was made 
after the hearing of a petition for 
divorce, but before the passage of the 
bill of tlivorce ; — Held : any promise 
of marriage to be performed con* 
tlngentJy upon a divorce being ob- 
tained was against public policy, & no 
action could bo malntaine<i thereon,—- 
Caulfield v. Arnold (No. 1), [3925] 
I D. L. R, 295 ; [1925] 1 W. W. R. 
664 ; 84 B. C. R, 404.— CAN. 
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refused to marry applt., who thereupon 
brought an action for breach of promise : — 
Held : (1) there was no rule of public policy 
which prevented the contract from being 
enforced ; (2) the enforcement of a contract 
is not against public policy unless the im- 
pugned contract leads, or is likely to lead, to 
injxxrious action ; (3) the duty of the cts. is 
to expound & not to expand public policy, 
& the doctrine should be invoked only in 
clear cases, in which the harm to the public 
is substantially incontestable, does not 
depend upon the idiosyncratic inferences of 
a few judicial minds ; (4) the whole xjosition 
of married j)arties is changed fixed not 
by a mere sex)aration or the lodging of a 
petition for divorce, but by the pronounce- 
ment of a decree nisi, & the further period 
of waiting after thsit decree is imposed in the 
pubhc interest in order to secure full dis- 
closure before the ct. — Fender r. Middmay, 
11937] 3 All E. R. 402 ; 106 L. J. K. B. 641 ; 
i57 L. T. 340 ; 53 T. E. B. 885 ; 81 Sol. Jo. 
549, H. L. 

2190c. Promise to marry conditioned on 

obtaining decree of nullity.] — Semble : an 
agreement between a married man & an 
unmarried woman, who knows that he is 
married, that they will marry if & when he 
obtains a decree of nullity of his marriage, 
is illegal & void as being contrary to public 
policy. 

Semhle : where an unmarried woman, in 
reUance on representations by a married man 
that he can obtain a decree of nullity of his 
marriage &; will marry her thereafter, enters 
into an immoral association with him &; 
thereby suffers damage, she cannot, on the 
representations proving to have been false, 
maintain against him an action for deceit, 
being herself a party to the immoral associa- 
tion.— Siveyer V, Allison, [1935] 2 K. B. 
403 ; 104 L. J. K, B. 597 ; 153 L. T. 239 ; 
51 T. L. R. 534 ; 79 Sol. Jo. 479. 

2195. Add. Annotation : — Distd. Bradstreets 

British, Ltd. v. Mitchell (1932), 48 T. L. R. 
670. 

2195a. .] — Pltfs., a private inquiry agency, 

carried , on the business of providing to 
ax>proved subscribers confidential reports on 
cos., firms &; persons engaged in trade. The 
terms upon which the reports were issued 
were {inter alia) that all statements were 
, strictly confidential, & that every subscriber 
should indemnify pltfs. against any loss or 
damage they might suffer from the breach 
by the subscriber of any of tlie conditions 
of the contract. Deft, co., an approved sub- 
scriber, through its managing director, re- 
quested pltfs. to furnish information regarding 
the X, Co. for whom they were agents. The 
report, being of an unfavourable nature, was 
communicated by deft. co. to their own 


solrs. Deft. M., a director of deft, co., with 
the approval of its managing director, 
applied for & was furnished vdth similar 
information regarding the X. Co., & on the 
same terms conditions. M. at once in- 
formed the managing 4iJ^®ctor of deft. co. 
of its contents. The matter having been 
brought to pltfs.' notice by the co. reported 
on, both defts. at the request of pltfs. returned 
the unfavourable reports. Pltfs., an action 
for libel having been brought against them 
in the King’s Bench Division, commenced 
proceedings against both defts. for an injunc- 
tion to restrain disclosure of the unfavourable 
reports which had been furnished, & a 
declaration that they were liable to indemnify 
pltfs. against any loss or damage arising 
from this disclosure. They also claimed 
damages: — Held: (1) deft. co. did not dis- 
close the report to any person other than 
its own solrs. &; that this did not constitute 
a breach of contract with pltfs. within the 
meaning of the agreement ; (2) deft. M. 

became a subscriber to pltfs.’ confidential 
reports for the purpose of obtaining a report 
on the X. Co. communicating the result 
to the managing director of deft. co. ; 
(3) neither M. nor the managing director of 
deft. CO. was acting as the agent of the deft, 
co. & no breach of contract committed by 
M, was induced by deft. co. The action 
against deft. co. therefore failed ; (4) the 

agi'eement entered into by M. not to disclose 
the confidential information furnished to 
him & to indemnify pltfs. for any loss or 
damage which they might suffer from a 
breach by a subscriber of the conditions 
upon which reports were furnished, was not 
void as being against public policy ; (5) the 
disclosure by deft. M., although a breach of 
this contract, did not create the liability of 
X>ltf8. to be sued for libel ; this liability did 
not arise directly or indirectly out of any 
act of deft. M., & was not therefore within 
the scope of the express indemnity contained 
in pltfs.’ agreement with M. The only 
liability for damages, therefore, resulted 
from M.’s own breach of contract, & that in 
the circumstances such damages were merely 
nominal. — Bradstreets British, Ltd. v. 
Mitchell & Carapanayoti Co., Ltd., 
[1933] Ch. 190 ; 102 L. J. Ch. 34 ; 148 L. T. 
Ill ; 48 T. L. R. 670. 

2199. Add, Annotation : — Distd. Poster v. Driscoll, 
Lindsav v. Attfield, TJndsay v, Driscoll, [1929] 
1. K. B. 470. 

2214. Add. Annotaiion: — Hefd. Anderson v. 
Daniel (1924), 130 L. T. 418. 

2215, Add. Annotation : — Apld. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2217, Add. Annotation : — Refd. Be National 
Benefit Assurance Co., [1931] 1 Ch. 46. 


PART VI. SECT. 4, SUB-SECT. 6.— H. 

it. Agreement for support of aduh 
terine bastard.] — Held: a contract 
by a third party to pay the mother 
for the support of a chUd alleged by 
her to bo the result of adultery with 
him while she was living with her hue* 
band Is against public policy, void 
& uneuforoeable. — Kuao v. Bacyzski 
(1922), 51 O. L. Ik 225.~-CAN. 

PART VI. SECT. 6, SUB-SECT. 1. 

2200 lii. .1— 'If a person con- 

tracting to operate a boiler & engine 


has not a certificate or permit under 
Boilers Act, R. S. A.. 1922 (c. 191), 
authorising him to operate that i>ar- 
tloular kind of boiler & engine, the 
contract la prohibited by the Act. & 
la unenforceable, & such person is 
not entitled to recover on a qvanfvm. 
meruit. — v. Peterson, 

1 D. L. K. 271 ; 119243 3 W. W. H. 
957.— CAN. 

2200 iv. Where the legis- 

lature has prohibited the making of a 
contract, & has expressly provided, or, 
having regard to the language In which 
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le Act is couched, has mauifosfced Its 
itontlon, that the contract should ho 
old for all purposes, such contract is 
bterly null & void. — MuRSFiii>AnAD 
'Jawab) r. Boy Cnovonvui 

928), 1. L. It. r)6 Calc. 252.— IND. 

p Action for transport of goods 

-No certificate AeW. J— Pltf.'s claim 
ralnst deft, was for a balance due or 
lods sold & delivered & for services 
indered by pltf. by the transportation 
thoir motor truck of deft.’s store 
ock & furniture. Deft, contended 
lat pltfs. coxild not recover for this 
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2220. Add* Annoiaiion Refd. Siveyer v, Allison, 
[1935] 2 K. B. 403; Nash v, Stevenson 
Transport, Ltd., [1936] 2 K. B. 128. 


Sub-sect. 2. — Pabticular Contracts rendered 
Void or iLiiEOAL by Statute (VoL XII., 
p. 272). 

Add the following cross-reference : — 

Sale by other than Imperial weights & 
measures.] — See Weights Measures. 

2226. Add CUation :See, [1908] 1 Oh. 747, n. 
Add. Annotation : — Apld. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2227. Add. Annotation : — Refd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

222$. Add. Annotationa : — Apld. , Anderson v. 
Daniel (1923), 93 L. J. K. B. 97 ; 2ie National 
Benefit Assurance Co., [1931] 1 Ch. 40. 

2229. Add. Annotation : — Consd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2231. Add. Annotation : — Refd. Anderson v. 

1 K. B. 138. 

2232. Add, Annotations : — Consd. Anderson v. 
Daniel, [1924] 1 K. B. 138. Apld. Re 
National Benefit Assurance Co., [1931] 1 Ch. 
46. 

2283. Add. Annotation : — Refd. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. 

2234. Add. Annotation : — Refd. Harte v. Williams, 
[1934] 1 K. B. 201. 

2236. Add. Annotation : — Refd. Anderson v. Daniel 
130 L. T. 418. 

2241. Add. Annotation : — Consd. Garrard v. James, 
[1925] Ch. 616. 

2245. Add. Annotation : — Apld. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1 K. B. 470. 


2248a. .]— Pltf. cannot recover for goods sold 

which he knows are to be applied to an illegal 
purpose, though he be not active himself 
in their being so applied, & be no sharer in 
the advantage to be derived therefrom. — 
V. Wey (1827), 5 L. J. O. 8. K. B. 

220 . 

2251. Add. Annotation: — Refd. Foster v. Driscoll, 
Lindsay v, Attfield, Lindsay v. DriscoD, 
[1929] 1 K. B. 470. 

2265. Add. Annotation : — Consd. Alexander v. 
Kayson, [1936] 1 K, B. 169. 

2267. Add. Annotation : — Consd. Alexander 
Rayson, [1936] 1 K. B. 169. 

2268. Add. Annotation : — Refd. Alexander v. Ray- 
son, [1936] 1 K. B. 109. 

2269. Add. Annoiaiion : — Consd. Alexander v. 
Rayson, [1936] 1 K. B. 169. 

2269a. Totallsator club.] — Pltfs. claimed a 

quarter’s rent in advance for premises let to 
defts. to be used by them as a tote (totali- 
sator) club. Defts. pleaded that the con- 
tract was unenforceable as made for an 
illegal purpose — namely, the carrying on of 
a tnite club i — Held : a tote club can be con- 
ducted in a legal manner on a credit basis, 
i.e. where no money or valuable thing is 
staked at the time the bet is made, but all 
that takes place is that the customer at that 
time promises to pay if he loses in con- 
sideration of the promise that he is to be 
paid if he wins, & pltfs. were entitled^ to 

a legal manner only, & there was no evidence 
that they knew that in fact it had been 
conducted in an ilJegal manner, i.e, on a 
cash basis, which, at the date of the quarter’s 
rent becoming due, it had ceased to be. — 
Streatham Cinema, Ltd. v. John 
McLauchlan, Ltd., [1933] 3 K. B. 331 ; 


transportatloD service because at the 
time it was rendered they did not bold 
a oertlflcate or permit under Public 
Service Vehicles Act, 1933. Judg- 
ment tor deft. — Wasbl Bkos. v. 
Laskin. [1934] 2 W, W. R. 677 ; 3 
D. L. R. 7y8.~-CAN. 


p ii. Oontnmt in contravention of 

Liqwr Act, s. 262.J —Fltf.’s statement 
of claim alleged that the iK'rsonal defts. 
acting for tiiein selves, or, in the alter- 
uatiyc, on behalf of D^wrys (Regina) 
eiiU^rt'd into an agreement 
with him under which he w’^as to obtain 
a lease of hotel premlLses from the 
owner to a nomineie of the personal 
defts., dei'ts. w’ere to obtain a licence 


for the sale of beer on said premises. 
Sc pltf. was to bo appointed manager 
of the licensed premises. He alleged 
bi-each of the contract, & prayed for 
specific perfoiTuance or damages or a 
quantum meruit. On a motion to have 
the statement of claim struck out* & 
the action dismissed : — Held : the 
motion must succeed, since according 
to the statement of claim, not only 
w'as deft. co. a brewer, but tne personal 
defts. vrere also brewers, within the 
definition of “ brewer in Liquor Act, 
R.S.S., 1930, Sc the agreement sued on 
was, therefore, one that contemplated 
a violation of sect. 252 of said Act Sc 
was, thei'tjfore, void.— P ofoff v. Cail, 
119361 3 W. W. R. 689.— CAN. 

2218 1* Action arUsinff out of UleooX 
contract — Becovery of money paid .] — 
Money paid under an illegal contract 
cannot be recovered back.— M kbiocl v. 
MoKjENDBy, 119261 2 D. L. R, 906 ; 

36Maa.L.K. 


PART VI. SECT. 7, SUB-SECT. 1. 

s i. .) — In an action upon 

the covenants for payment contained 
in two mtges. made by deft, in favour 
of pltf. C., It was found upon the 
evidence that the real consideration 
for the advances made Iry C. In respect 
of which the mtges. were professedly 
made was deft."8 participation in a 
scheme which Involved the defrauding 
of the Govt, of Canada in the matter 
of sales tax or Income tax, & the 
smuggling of intoxicating liquor into 
the United States : — Held : to estab- 
lish the illegality of an aGrreement it Is 
not necessary that the lUcgtHlty should 
be an integral part of It ; it is enough 
if one of the parties contemplated an 
Illegal act or transaction. Sc that the 
other party was aware of it. — Harwood 
& Cooper v. Wilkinson. [1929) 4 
D. L. R. 734 ; 64 O. L. R. 392 ; reusd.. 
[1930J 2 D. L. R. 199 ; 64 O. L. R. 
658.— CAN. 

c. Bevsd. sub nom. Dominion Pibe 
Insurance (Do. v. Nakata, 62 S. O. R. 
294 ; 26D. L. R.722. 


PART VI. SECT. 7, SUB-SECT. 2, 
2248 I, Oenerai rule .] — A contract for 
the sale of goods that Is in violation 
of the law will not be enforced by the ct. 
— Ernst v, Curisttan, [1929] i 
D. L. R. 207 ; 60 N. S. R. 447.— CAN. 


2260 i. Goods supplied for illegal 
purpose — To knowledge of vendor — 
Smuggling.j’^An action brought by a 
brewery co. against the owners of a 
dock on the Ontario side of the D. 
river to restrain defts. from shipping 
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from their dock beer other than that 
brewed by pltfs. in violation of a con- 
tract between the parties was dismissed 
upon the ground that the ot. should 
not entertain It. It is common know- 
ledge that for several years there has 
existed In Ontario an industry known 
as the liquor export business *’ or 
' rum-nmnlng,'* consisting In the 
exportation of Intoxicating liquors to 
the United States by smuggling Sc in 
contravention of the laws of that 
country. The ct. is bound to take 
judicial notice of that which is com- 
monly & publicly known. Viewing 
the evidence before the ot. in the light 
of that knowledge it clearly Indicated 
that pltfs. were not only the lessees 
of a dock & warehouse that were bemg 
used by them for rum-running ** pur- 
poses, but were the employers or 
abettors of one of the gang of smugglers 
that infested the D. river frontier. — 
Walkbrville Brewing Co. v. Mat- 
rand, [1928] 4 D. L. R, 500; 63 
O. L. R. 5 ; revsd., [1929) 2 D. L. R. 
945 ; 63 O. L. R. 673.— CAN. 


2268 i. — Sale of intozi- 

eating liquor for use in place where 
Temperance Act in /oroc. J— Price not 
recoverable. — Furlong v. Bubsell 
(1886), 24 N. B. E. 478.— CAN. 


2253 il. — Smith v. 

Bknton (1890), 20 0. B. 344.— CAN. 


PART VL SECT. 7, SUB-SECT. 8. 


■g. IjeUing premises for Storage of 
goq^ to be emagsded to foreign country.] 


-W»8TOAT» V. HaBW,^ ^ 

D. L. R. 648 : 64 O. L. B. $58.-^CAM. 
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102 L. J. K, B. 636 ; 149 L. T. 447 ; 97 J. P. 
273 J 40 T. L. E. 471 ; 31 L. G. E. 219. 

22S3. Add. AnnotatiM : — Consd, Berg v. Sadler 
&; Moore, [1937] 2 K. B. 158. 

2285. Add. Annoiationa : — FoUd. Parkinson v. Col- 
lege of Ambulance <fc Harrison (1924), 40 ' 
T. L. K. 886. Consd. Alexander v. liayson, 
[1986] 1 K. B. 169. 

2288. Add. Annotations : — Consd. Foster v. Briscol) , 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. Refd. Re National 
Benefit Assurance Co., [1931] 1 Oh. 46 ; 
Haseldine v. Hosken, [1933] 1 K. B. 822; 
Berg V. Sadler & Moore, [1937] 2 K. B. 158. 

2292a. .] — Nagobemutx ti. Triton Insur- 

ance Co., Ltd., No. 2084a, ante. 

2297. Add. Annotations : — Consd. Alexander v. 
Kayson, [1936] 1 K. B. 169. Refd. Berg. r. 
Sadler Moore, [1937] 2 K. B. 158. 

2301a. Recovery of wages — Contract in 

breach of Shops Act.] — A shop assistant was 
employed under a contract of employment 
which had no reference to holidays. An 
order under Shops Act. 1912 (c. 3), si 11 (1), 
had been made by the local authority for the 
district in which the shop was situated, 
suspending the general obligation to close 
shops on the weekly half-holiday, but only 
on condition that all the assistants in any 
shop which remained open were given a 
holiday of not less than two weeks in each 
year, & a notice to that effect was affixed in 
the shop. The employers kept the shop 
open on the weekly half- holiday, but did not 
fulfil the above conditions. The assistant, 
who had no holiday for a number of years, 
brought an action against his employers, 
claiming wages in lieu of statutory holidays : 
— Held : as the terms of the assistant’s em- 
loyment were in contravention of the Act, 
oth the assistant & his employers had been 
parties to an illegal contract & neither could 


have any claim against the other in respect 
of it. The assistant was, therefore, not 
entitled to recover. — Wylie v. Lawrence 
Wright Music Co. (1932), 96 J. P. 156; 
48T. L. R. 295; 76 Sol. Jo. 249 ; 30 L. G. R. 
197. 

2806. Add. Annotation : — Dbtd. Wyatt v. Kreg- 
linger &. Femau, [1933] 1 K. B. 793. 

2310a. .] — Wliere goods become forfeited in 

consequence of any fraud or neglect in respect 
of the revenue laws, the loss, as between the 
buyer seller, must fall upon him whose 
fraud or neglect occasioned* the forfeiture ; 
but if the seller be a party to the intended 
fraud or neglect, or connive at it, he shall not 
recover, although the act of fraud or the 
neglect was committed by, or was charge- 
able upon, the buyers. — Studdy v. Sanders 
(1826), 5 B. & C. 628 ; 8 Dow. & Ry. K. B. 
403 ; 4 L. J, O. S. K. B. 290 ; 108 B. R. 
234. 

Annotation : — Bold. Johnson v. Kirkaldy (1840), 4 Jur. 988. 
2317* Add. Annotations : — As to (2) Consd. Be 
Simms, Ex p. Trustee, [1931] Ch. 1 ; Morgan 
V. Ashcroft, [1937] 3 All E. R. 92. Refd. 
Oantiare Ban Rocco S. A. v. Clyde Ship- 
building & Engineering Co., [1924] A. C. 
226 ; Bowling v. Cox, [1926] A. C. 751. 

2319. Add. Annotations : — Refd. Alexanders. Ray- 
son, [19361 1 K. D. 169; Berg v. Sadler 4to 
Moore, [1937] 2 K. B. 158. 

2325. Add. Annotation : — Refd. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 886, 

2329a. Contract contrary to public policy.] — 

Parkinson v. College op Ambuiance, Ltd. 
& Harrison, No. 2011a, ante. 

2333. Add. Annotations : — ^Apld. Be National Bene- 
fit Assurance Co., [1931] 1 Ch. 40. Consd. 
Berg V. Sadler & Moore, [1937] 2 K, B. 158. 
Refd. Anderson v. Daniel (1923), 93 L. J. 
K. B. 97. 


PART VI. SECT. 7, SUB-SECT, 6. 

sj. Money advanced to carry on 

S amino hou ^\\ — An action does not 
ie for the recovery of money lent 
■with the knowledge that the borrower 
would use it in participating in the 
carrying on of a oommon gomliii; 
house. — Miller v. Wall, [1933J 2 
W. W. a. 574 ; 4 D. L. li. 422 ; 41 
Man. L. K. 325.— CAN. 

PART VI. SECT. 9, SUB-SECT. 1.— B. 

2288 li. .] — Turner & Jones 

V. Curran (1891), 2 B. O. It. 61.— CAN. 

2288 V. Sale of land, for tw* 

moral piirpoae.] — Knowledge of the 
vendor under a contract for the sale of 
property, real or peraonal, tliat the 
purchaser Intends to apply it to an 
illegal or Immoral purijose will not 
avoid the contract unloss, from tlie 
oiroimistanoos, such as the particular 
nature of the property & the oharaoter, 
condition in life & occupation of the 
purchaser, a just inference can be 
drawn from the facts in evidence that 
the agreement was made with the 
Intent & for the purpose, operating in 
the mind of the vendor, that the 
property should be applied to the 
Illegal purpose alleged. In other 
words, if there is a oonsont to or a 
participation by the vendor In the 
subsequent Illegal user or if the con- 
tract of sale w'as for the purpose of 
enabling the purchaser to carry out 
the Illegal, or immoral, purpose the ct. 
will not aid either party. — Rose v, 
Donaldson, Rose v. Brisoob, Rose v. 
Yates, [1931] 3 W. W. R. 480.---CAN. 


sm. Imposing terms on defendarU — At 
what stage of proceedings.] — While 
equitable tonus may bo Imposed on 
deft, seeking relief from a coutra(;t on 
the ground of illegality, they can be 
given only when asked for on the dis- 
missal of the action to enforce the 
contract ; they cannot he enforced as 
a cause of action, or allowed when first 
asked for on appeal from such dis- 
missal. — Demchenko v. Frjcre, fl926J 
2 D. h. R. 1090 ; [19201 2 W. W. R. 
221 ; 20 Sask. L. R. 492,— CAN. 

PART VI. SECT. 9. SUB-SECT. 1.— 

C. (b). 

2318 lii. .1 — Held : while money 

paid for an illegal purpose might have 
boon recovered before the effecting of 
the lUogal purpose, it cannot be 
recovered after. — Lawson v. Farley, 
[1924] 1 D. L. R. 279 ; 1 W. W, R. 
243 ; 18 Sosk. L. R. 48.— CAN. 

2818 tv. .] — Held: whore an 

executory contract Is made for lUogal 
sale of goods Sc the contract has not 
been carried out but remains totally 
unperformed, it Is open to a party to 
repudiate the illegiu contract & on 
avoidance to reoovor any moneys 
deposited. — H ibjek Dbvraj Sc Co. v. 
Mauno Lyun Shkin (1924), I. L, R. 
2 Rau. 414.— IND, 

sp. Pleading.] — Where a suit, 
brought on a contract for illegal sale 
of goods, was framed for enforcement 
of the oontraot & not for damages for 
breach: — Held: a decree for repay- 
ment of the money paid could not be 
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passed, unless the plaint was amended. 
— Hirjeb Devbaj Sc Co. v. Mauno 
Lyun Shein (1924), I. L. R. 2 Ran, 
414.— IND. 


PART VI. SECT. 9, SUB-SECT. 1.— 
P. (0) i. 

2326 iv. .] — Pltf., an insurance 

agent, induced deft, to apply for insur- 
ance on the promise that ho would 
share his commission with deft. : — 
Held : the promise to share oommission 
was pronlbited by Insurance Act, 
1917 (Can.), & the transaction was 
illegtil. — Bernstein v. Erickson, 
11921] 1 W. W. R. 834 ; 56 D. h. R. 
616.— CAN. 


2326 V. .1 — Held : while money 

►aid for an illegal purpose might hev^^ 
►een recovered before the elf ec ting 
if the illegal purpose, it cannot be re* 
orered after. — L awson v. Farley. 
1924} 1 D. L. R. 279; I W. W . If. 
143 ; 18 Saak. L. R. 48. -CAN. 

2326 vl. Cordrarf of rarrmac at pro- 
AUted rate.]— In an fiction brought by 
> railway co. to reeiivcr from ine 
hippor the diiTeroni'O between the 
ainimuin tariff freight rate mnl or tbo 
)oniinion Ifailwoy Aet. 1.J27, 

: a low'er rate niisiiJ ken ly quoted to 
hv iiiri'iit of the rail- 


ed/ .■ pltf. could not recover t ic 
fference as the contract wf^ Ifiegal 
the parties were in pari delicto . — 
lnadian National Railway v. 
y VINSKY Sc Sons, (19321 8 D. L. R. 
1 ; O. R. 629.— CAN. 
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2337. For the cross-reference following this case. 
Whether parties In pari dellcto.l — See 
Nos. 2356, 2363, posU^* read “Whether 
parties in pari delicto^ see Nos. 2353-2363, 
post,** 

2339. Add, Annotations : — Distd. Hill v. Fox (1858), 
31 L. T. O. S. 118. Refd. Foster v, Driscoll, 
I^ndsay v, Attfield, Lindsay v, Driscoll, [1929] 

1 K. B. 470. 

2350a. Subscription to charity — On promise 

of knighthood — Promise by secretary.] — 

PAJIKINBOISI V. COLLBGB OF AMBULANCE, LtD. 

& Harrison, No. 2011a, ante, 

2351. Add, Annotation : — Refd. Parkinson v. 

College of Ambulance & Harrison, [1925] 2 
K. B. 1. 

2356. Add, Annotation : — Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Oh. 46. 

2358. Add, Annotation : — Consd. Parkinson v. 
College of Ambulance & Harrison (1924), 40 ■ 
T. L. R. 886. 

2359a. Marine insurance — Breach of Marine 

Insurance Act, 1906 (c. 41), s. 84, & Stamp 
Act, 1891 (c. 39),]--In 1920 the E. co. & 
the Y. CO. entered into a participation agree- 
ment effective as from Jan. 1, 1920, which 
was a reinsurance treaty binding the E. co. 
to cede & the Y. co, to accept a participation 
of all risks therein mentioned of the share 
retained by the E. co. accepted after Jan. 1, 
1920. In Sept. 1921, the E. co. arranged 
that the N. co. should take over the Y. co.’s 
position as from Jan. 1, 1920 ; & in .Tan. 
1922, an agreement, hereinafter called “ the 
Outwards Treaty,” on the same lines & with 
the same provisions as those of the agreement 
with the Y. co. was entered into between the 
E. CO. & the N. co. In 1921 the N. co. & 
the E. co. entered into another participation 
agreement, hereinafter called “ the Inwards 
Treaty,” the N, co. ceding & the E. co. 
accepting a share of all marine risks. The 
Inwards Treaty had no provisions for the 
issuing of policies, or for particulars su^icient 
to make possible the issuing of policies, to 
satisfy the provisions of Stamp Act, 1891 
(c. 39), & Marine Insurance Act, 1906 (c. 41). 
No stamped policies were in fact issued under 
any of the three agi*eements, &; no premiums 
were ever actually paid to the N. co., which 
was credited with the proper proportion of 
the net premiums received by the E. co. 
On the compulsory winding-up of the N. 
CO. the E. CO. claimed to be entitled to prove 
for sums paid by it for premiums under the 
Outwards Treaty, after allowing for sums 
paid or credited to it by the N. co. under the 
Inwards Treaty. The Official Receiver 


rejected the claim on the gi^i^nd that both 
treaties were invalid in^missible in 
evidence, because they were contracts of 
marine insurance which did not comply 
with the requirements of Stamp Act, 1891 
(c. 39), & Marine Insurance Act, 1906 
(c. 41), & were unlawful ; & upon a summons 
asking for an order that the proof should be 
allowed : — Held : money paid by the E. co. 
upon the N. co.'s taking over the reinsurance 
treaty with the Y. co. could not he recovered 
on the ground of total failure of consideration, 
as both paiiies knew that a continuous 
breach of the Jaw was contemplated, & as 
the treaty, assuming it to be illegal, had been 
partially carried into effect. — Re Nationax 
Benefit Assurance Co., Ltd., [1931] 
1 Ch. 46 ; 100 L. J. Ch. 38 ; 144 L. T. 171 ; 
[1929-30] B. & 0. R. 256. 

2360. The cross-reference following this case 
should follow No. 2359. 

2372. Add, Annotation : — Refd. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R, 886. 

2375. Add, A9inotations : — As to (1) Refd. Thomp- 
son V. British Medical Assocn. (New South 
Wales Branch), [1924] A. C. 764. As to (2) 
Consd. Re Home & Colonial Insurance Co., 
[1930] 1 Ch. 102. Generally, Refd. Palmolive 
Co. (of England) v, Freedman • (1927), 44 
T. L. R. 80. 

2387. Add. Annotation Consd. Alexander v. 
Rayson, [1936] 1 K. B. 169. 

2391. Add, Annotation : — Refd. Putsman v, Taylor, 
[1927] 1 K. B. 637. 

2391a. .] — A promise may be enforceable, 

notwithstanding that the promisor has in the 
.same document made promises, supported by 
the same consideration, which are void, pro- 
vided that the severed parts are independent 
Sc that not the kind but only the extent of 
the promisor’s obligations will bo changed 
by the partial enforcement. — P utsman v. 
Taylor, [1927] 1 K. B. 637 ; 96 L. J. K. B. 
315 ; 136 L. T. 285 ; -43 T. L. R. 153, D. C. ; 
affd„ [1927] 1 K. B. 741, C. A. 

2401. Add, Annotulion : — Refd. Papadopoulos v. 
Papadopoulps, [1930] P. 55. 

2402. Add, Annotation : — Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 

2407. Add, Annotation : — Refd. Re A Debtor (No. 
229 of 1927), [1927] 2 Ch. 367. 

2412. Add, Annotation: — Distd. MUsted v, Hamp 
Sc Ross Sc G-lendinning (1927), 71 Sol. Jo. 845. 

2427. Add, Annotation : — Refd. Papadopoulos v, 
Papadopoulos (1929), 46 T. L. R. 44. 


PART VI. SECT 9, SUB-SECT. 1.— D. 

2373 1. Damages for breach,] — Pltf. 
afirreed to sell certain leasehold premlHoa 
to deft., a person of enemy origrin 
within War Legislation & Statute Law 
Amendment Act, 1918, b. 6, of which 
foot pltf. was ignorant : — Held : pltf. 
might either (1) sue on the contract 
Sc claim damages for deft.^s breach of 
contract in which case deft, would be 
estopped from alleging that the con- 
tract was Illegal Sc void, or (2) sue for 
restitution of compensation in respect 
of ada of part performance by him 
while ignorant of the Illegal nature of 
the contract. Sc before its repudiation 
by deft. — B ranioajj v, Sana, 119231 
N. Z, L. R. 97.— N.Z, 


PART VL SECT, 9, SUB-SECT. 3. 

2384 ii. .1 — Pltf, in ignorance 

that deft, was of enemy origin sold to 
bim certain premises, the price to be 
paid by instalments. Deft, was given 
possession, but before all Instalments 
were paid he repudiated the agree- 
ment. An action by pltf. for unpaid 
purchase -money having failed on the , 
RTound tha t the contract was illegal ,, 
Held: pltf. might either (1) sue deft, 
on the contract & claim damages for the 
bimch, In which case deft, would be 
estopped from alleging that the con- 
tract was illegal, or <2) sue for restltu* 
tlon of compensation in respect of acts 
of part performance by him while 
ignorant of the illegality. Sc before 
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repudiation of the contract. — Bbanioan 
V. Saba, [19231 N. Z. L. R. 97.— N.Z. 


PART VL SECT. 9, SUB-SECT. 4.— A. 

2388 vil. .) — Flannaohan v. 

Hbaly (1900), 4 Terr. L.R. 391.— CAN. 


PART VI. SECT. 9, SUB-SECT. 6. 

i Conlract partly Ulegal — Perform- 
WLnee of iUegal part waived — lUeaalUy 
Hp defence to action on secuHiy ,] — 
toGLBBLOM V, BLAKEMAI^ [1930] 1 
W. R. 666 ; 2 D. L. R. 824 j 42 
B. C, R. 259 ; ajfg,, [1929] 4 D. L. R. 
377 5 41 B. 0. R. 456.— <3AN. 



VoL m—Contiact Oases 2486—2607, 


2485a* — In order to deprive pltf. of his 

right to relief in equity on the ground of 
illegality in the transaction in respect of 
which such relief is sought, there must be such 
a degree of illegality as is free from all doubt. 
—Barton v. Muir (1874), L. R. 6 P. 0. 134 ; 
44 L. J. P. C. 19 ; 31 L. T. 693 ; 23 W. R. 
427, P. C. 

Amwtatians : — ^Distd. Tootli v. Power, [1891] A, C. 284. 
Raid. Re Trangferred Civil Servanta (Ireland) Compensa 
tlon, [1P291 A. C. 243. 

2443. Add. Annotations : — Distd. Hardie & Lane 
V. Chilton, [1928] 2 K. B. 30(J. Refd. Howard 
ih Odhams Press, Ltd., [1937] 2 All E. R. 
509 ; Mutual Finance, Ltd. v. Wetton A 
Sons, Ltd., [1937] 2 K. B. 389. 


Part VII. — Performance and 

2505a. ** Unforeseen contingencies excepted 

— Goods obtainable from source not contem- 
plated by sellers.] — A contract provided for 
the delivery of goods “ unforeseen contin- 
gencies excepted.*’ No particular source 
from which they were to come was stipulated. 
Unforeseen political complications prevented 
the supplv of the goods from the source con- 
templated by the sellers, but it was not shown 
that the goods could not have been procured 
from other sources : — Held • the above 
clause did not protect the sellers from liability 
to deliver the goods. — Wills (Geohoe) & 
Sons, Ltd. v, Cunningham (R. S.) Son & 
Oo., [1924] 2 K. B. 220 ; 93 L. J. K. B. 1008 ; 
131 L. T. 400 ; 40 T. L. R. 108. 

2533. Add, Annotation : — Befd. Fisher, Ltd. v. 
Eastwoods, Lid,, [103(1] 1 All E. R. 421, 

2536. Add, Annotation: — Consd. Trollope (Geo.) 
& Sons V, Martyn Bros. (1934), 60 T. L. R. 
644. 

2544. Add, Annotations: — Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1926] 2 K, B. 172 ; Hogarth v, Cory 
(1920), 96 L< J. P. C. 204; United States 
Shipping Board v. Strick, [1926] A. 0. 645 ; 
Vergottis v. Cory (1926), 95 L. J. K. B. 1002. 

2545. Add. Annotaiions : — Refd. Rederi Akt. Aeolus 
V, HiUas (1926), 42 T. lu R. 69 ; United States 
Shipping Board v. Strick, [1926] A. C. 645. 

2547* Add. Annotations : — Consd. Verelst’s Ad- 
ministratrix V. Motor Union Insce., [1926] 
2 K. B. 137. Refd. Stag Line, Ltd. v. 


2444. . Add, Annotation : — ^Refd. Mutual Finance, 
Ltd. V. Wetton 4c Sons, Ltd., [1937] 2 K, B, 
389. 

2454. Add. Annotation : — Refd* Greenberg v. 
Cooperstein, [1926] Ch. 657. 

2456. Add. Annotation : — Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K, B. 172. 

2496. Add. Annotations : — Refd. Crown Milling 
Co. v, R., [1927] A. 0. 394 ; English Hop 
Growers v. Dering, [1928] 2 K. B. 174 ; Palm- 
olive Co. (of England) v, Preedman, ^928] 
Oh. 264. 


Excuses for Non-Performance. 

Foscolo Mango & Co. (1931), 48 T. L. R. 127 ; 
Anastasia S.S. Owners v. Ugleexport Charkow 
(1933). 149 L. T. 342 ; DampskibsseLskabot 
Heimdal v. Russian Wood Agency, Ltd. 
(1933), 149 L. T. 342 ; Akties Steam v. 
Arcos, Ltd., Akties Biuusgaard v, Arcos, 
Ltd. (1933), 39 Com. Cas. 158. 

2553. Add. Annotations: — Consd. Verelet’s Ad- 
ministratrix V. Motor Union Insce., [1925] 2 

K, B. 137. Refd. Hall v. Pirn (1927), 137 

L. T. 585. 

2560. Add, Annotations : — Consd. Bernard v. 
Williams (1928), 139 L. T. 22. Retd. Lock 
V. Bell, [1931] 1 Ch. 36. 

2564. Add, Annotation : — Consd. Bernard v, 
Williams (1928), 139 L. T. 22. 

2567. Add, Annaiaiion : — As to (2) Refd. Bernard 
V. WiUiams (1928), 139 L. T. 22. 

2579. Add. Annotation : — Refd. Be^’nard v, 

, Williams (1928), 139 L. T. 22. 

2585. Add. Annotation : — Refd. Bernard v, 

WiUiams (1928), 139 L. T. 22. 

2590. Add, Annotation : — Refd. Akt. Reidar v. 
K. B. 352. 

I 2594. Add, Annotation — Refd. Harold Wood 
Brick Co. v, Ferris, [1935] 2 Iv. B. 198. 

2597. Add. Annotaiion : — ^Refd. Lock v. Bell, 
[1931] 1 Ch. 36. 

2607. Add. Annotaiion : — Consd, Re Wait, [1927] 
1 Ch. 606. 


PART VU. SECT. 1, 

0. Revsd,, 61 D. h, K. 609, 

f Breach of collateral ccnitract — 

Strict proof neceaearu ,] — Bourdon w. 
SelwtN, [1926] 3 D. L. R. 661.-— CAN, 

PART VH. SECT, 2, SUB-.SS:CT. 1. 

2606 iv, — ^Where W. agreed 

to pay H. £10 jas damages for assault 
& give an admission In writing that the 
assault was unjustified //eW .* a 
tender of £10 under protest coupled 
with a statement that the assault was 
Justified was not a oompllance with 
the agreement, — Warren t?. Hkslop 
(1926), 46 N. U R. 89.— S. AP. 

PART Vn. SECT. 3. SUB-SECT. l.—A. 

2682 Vi. .] — Where on the sale 

of a piano to be manufactured tor 
the buyer there was a failure to deliver 

J.B. 


in four months, no time being specified 
for delivery : — Bfeld : this was not a 
lapse of a reasonable time. — Foster v. 
Heintzman & Oo., [1923] 4 D, L. R. 
X 66,— CAN. 

2632 vU. .] — ^Webber v, Oopb- 

MAN (Sask.) (1912), 21 W. L. R. 961.— 
CAN. 

2582 vlii. .] — Hope (Henry) & 

Sons, Ltd. v. Canada Foundry Oo. 
(1917), 40 O, L. R. 838 ; 39 T). U R. 
808.— CAN. 


PART VII. SECT. S, SUB-SECT. 2.— A. 

n I. .1 — ^Where time is of the 

essence of the contract, it Is the business 
of the party, who has promised to pay, 
to see that the money roaches the other 
party by or before the due date. — 
RAOHBm Das v, Sundar Lad (1930), 
I. h. R: 11 bah. 699.— IND. 
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PART VII. SECT. 3, SUB-SECT. 2.— 

C. (b). 

st. Extension of contract ,) — Jones v. 
OUSHINO (1909), 7 E. L. R. 190.— CAN. 

sw. SaU of shares,] — Kounikke v. 
Wood (1920), 56 D. L. R. 3'J5.— CAN. 

PART VIl. SECT. 3. SUB-SECT, 2.— 

D. (b>. 

2607 ii. .] -Pltf, contracted to 

seP to doft. ocntaiji Oregron tinihcrB 
to be procured from America : — Held : 
the oontrac^t being a mereantije one, 
& therefore prnnd facie one in which 
time was of the esbenw of the contract, 
& there being nothing lu the contract 
or the surrounding circumstances to 
show that tho parties had a diflerei t 
intention, time was of tho essence of 
tho contract. — J ackson & Co., Ltd. 
V. Co-operative Fbejezing Co. of 
South Canterbury, Ltd,. [1922 
N. Z. L. R. 2 ; Gaz. L. R. 176.-^N,5^ 
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2^21. Add. Annotation: — Consd. Bernard v. 

WilHams (1928), 139 L, T. 22. 

2621a. From Indefinite to definite date.] — 

Held : in the circumstances, time was of the 
essence of the contract* — Bkrnakd v, 
Williams (1928), 139 L. T. 22 ; 44 T. L. R. 
437, D. 0. 

2624. Add. Annotation : — Consd. Martin v. Stout, 
[1926] A. 0. 369. 

2652. Add. Citation : — sub nom, Mttpfatt v. 
Parsons, 1 Marsh, 65. 

2693a. .] — Kraus v. Arnold (1822), 7 Moore, 

O. P. 69. 

2698. uidd. Annotation : — As to (1) Consd. Far- 
quliarson v. Pearl Assurance Co., [1937 J 3 
AllE. B. 124. 

2703. Add. Annotation Refd. Farquharson r. 
Pearl Assurance CV)., [1937] 3 All E. R. 124. 

2705. Add. Annotation ; —Consd. Farquharson r. 
Ponv\ Assui-ance Co., [1937] 3 All E. R. 124. 

2734. Add. Annotation : — Refd. Broken Hill Pro- 
prietary Co. V. Latham (1932), 48 T. L. R. 630. 

2737. Add. Annotation : —Hold. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

2738. Add. Annotation : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

2825. Add. Annotation : — Refd. British & Ben- 
ingtons v. North Western Cachar Tea Co., 
[1923] A. C. 48. 

2828. Add. Annotation : — Refd. British Ben- 
ingtons V. North Western Cachar Tea Co., 
[1923] A. C. 48. 

2829a. Subsequent agreement unenforceable at 
law.] — Rose & Frank Co. v. Crompton 
(J. R.) & Brothers, Ltd., No. 4, ante. 


2830. Add. Annotations : — Apprvd. Martin v. Stout, 
[1926] A. C. 359. Consd. Guy-PeU v, Foster, 
[1930] 2 Ch. 169. Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 

2831. Add. Annotations: — Consd. Guy- Pell v. 
Foster, [1930] 2 Ch. 169, C. A. Refd. The 
British Trade, [1924] P. 104 ; Berners v. 
Fleming, [1925] Oh. 264 ; Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 

2832a. .] — Under agreements made in 

1923 & 1925, pltfs. were granted the right to 
occupy sufficient land of defts. for the pur- 
I)ose of constructing & working a railway 
until the termination of the exhibition to be 
held on the grounds of defts. at W, during 

1924 & 1925, whereupon pltfs. were to be at 
liberty to sell all their property & other 
assets at W. to a purchaser to whom defts. 
agreed to grant an option to oedupy the land 
for the fui'ther period of one year thereafter & 
a fur-ther option to continue such occupation 
from year to year for a total period not 
exceeding six years from the closing of the 
exliibition. Pltfs. constructed a railway on 
the ground of defts., & worked it until the 
closing of the exhibition on Oct. 31, 1925. 
On Dec. 30 defts. purported to terminate 
their agreements with pltfs. on the ground 
that same had lapsed owing to pltfs.’ delay 
in exercising the option of calling for a re- 
newal of the licence to occupy defts.’ land in 
favour of a purchaser of the railway under- 
taking : — Held : by purporting to terminate 
the agreements defts. had committed an 
anticipatoiy breach thereof, & pltfs. were 
entitled to damages. — Nbvbr-Stop Ry. 
(Wembley) v. British Empire Exhibition 
(1924) Incorporated, [1926] Ch. 877 ; 95 
L. J. Ch. 411 ; 135 L. T. 405 ; 70 Sol. Jo. 736. 


PART VII. SECT. 8, SUB-SECT. 2.— G. 

2620 iii. .] — Where the evidence 

showed no binding agreement to en- 
large the time for delivery, but defts. 
merely permitted pltfs. for their own 
convenience to postpone the time for 
delivery .• defts. were entitled 

at any time before delivery to require 
pltfs. to perform the contract according 
to its orf^al terms. — Jackson & Co., 
Ltd. V. Co-operative Freezing Co. 
OF South Canterbury, Ltd., 11922] 
N. Z. L. R. 2 ; Gaz. L. R. 176.— N.Z. 

PART Vn. SECT. 4, SUB-SECT. 2.— A. 

2628 i. Duty of promisee to attend. ] — 
Great West Saddlerv Co., Ltd. v. 
Prime, [1929] 2 D. L. R. 274 ; 2.3 
S. L. R. 276 ; [1928] 3 W. W. R. 705. 
—CAN. 

PART VII. SECT. 6, SUB-SECT. 2. 

2640 I. Stranger,] — Where a creditor 
refuses to entertain the idea of payment 
by his debtor or by some one acting on 
his behalf, & puts It out of the power 
of the tenderer to offer payment In a 
manner aooeptable to the creditor, the 
offer of performance by a person then 
able to carry out the promise in its 
entirety is a valid tender, in spite 
of the form of it being itself not 
legal tender. — Venkatrama Atyab v. 
Gopalakrishna Piixai (1928), I. L. R. 
62 Mad. 322.— IND. 

PART VII. SECT. 6. SUB-SECT. 6.— C. 

2704 iL .] — Deft., an 

owner of land, informed D. & M., 
prospective purchasers, that he would 
sell ft at a certain price to that one of 
the two who would first deposit the 
purchase-money with dett.*B solr. ; 6c 
he so instructed his soir. D., pltf., 


obtained the amount In currency & 
called on the solr., telling him that he 
had come to pay the money. The 
solr. informed him that ho was loo late, 
since the night before he had agrreed 
with M.'s solr., who had telephoned 
him that M. wished to pay the money, 
that he would treat that as an offer 
if completed in the morning. A few 
minutes later a letter arrived from 
M.’8 solr. containing a cheque (there 
was no evidence adduced that it was 
certified) & the solr. informed D.,pltf., 
that M. had got the land : — IJeld : 
what pltf. did constituted a legal 
tender & therefore brought him within 
the terms of deft. *8 offer & entitled him 
to the land. — Dunn v. Hanson (Alta.), 
[1928] 4 D, L. R. 606 ; [1928] 3 

W. W. R. 178.— CAN. 

PART vn. SECT. 5, SUB-SECT. 7. 

2778 i. General rule.] — A valid tender 
on a contract of debt is as much a 
performance & discharge of debtor's 
duty as an actual payment. — Dasha- 
RATHI GHOSE V. MONDKAR ABDUt 
Hannan (1927), I. L. R. 65 Oalc. 624. 
—IND. 

PART VII. SECT. 6, SUB-SECT. 2. 

2809 V. .1 — Penman Manu- 

facturing Go. V. Broadhead (1892), 
21 S. C. R. 713.— CAN. 

q 'i. .] — jfeld : the agree- 

ments rolled on to establish a new 
contract were only in the nature of 
security. — McCutcheon Brick Oo, v, 
Gardiner (Man.> (1912), 21 W. L. R. 
72 ; 4 D. L. R. 487.— CAN. 

PART VII. SECT. 6, SUB-SECT. 8.— 

A. (a) 1. 

2833 vlil. .] — ^Although repudia- 

tion by a party to a contract of sale 
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entities de facto tJie other party to 
recover damages thus incurred, the 
vendor has the right to Insist on pre- 
serving the Integrity of the contract 
Sc to tender the goods for delivery 
according to the tenns of the sale, in 
winch case his claim for damages will 
bo more easily & readily assessed upon 
refusal to accept by the buyer. — 
Brilliant Silk Manufacturing Co. 
V, Kaufinan, [192.5] 2 D. L. R. 91 ; 
[1925] S. C. R. 249.— CAN. 

2883 ix. .] — Where a co. re- 

nmmeed a contract before breach Sc the 
other party made a new arrangement 
with the co. with the object of minimis- 
ing his damages : — Held : he had 
adopted the renunciation & was en- 
titled to damages.— Garrison v. Thom- 
sen & Clarke Timbf.r Co., [19261 2 
D. L. R. 803 ; [1926] 2 W. W. R. 81 ; 
37 B. C. R. 224.— CAN, 

2833 X. .] — Y, P. Barley Pro- 

ducers, Ltd. V. E. C. RobeHtson 
Pty., Ltd., (19271 V. L. R. 194; 48 
A. L. T. 151 : [19273 Argus L. R. 116. 
— AUS. 

2833 xi. .] — Under tin agree- 

ment between pltf. Sc defts. the former 
agreed to cut a certain number of 
railway ties & saw Ixmiber, & the work 
was to be begun on Deo, 15 & com- 
pleted by the following Mar. 15. After 
pltf. had carried on the work for some 
weeks defts., on Jan. 31, instructed 
pltf. to stop work & put their own men 
on tlte land to take charge of the work ; 
— field : the fact that at the end of 
Jan. pltf. did not appear to have com 
pletod a proper proportion of the 
contract did not warrant defts. in 
concluding that he could not fulfil it 
by Mar. 15. Defts.* conduct was an 
inexcusable breach of the contract 
which justified pltf. in treating it as at 
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2S35. Add* Annotations : — Consd. Martin v* Stout, 
[1925] A. 0. 869; Guy-Pell v. Foster, [1030] 
2 Ch. 169. Reid. Tyldesley U. D. 0. u. Leigh 
R. D. C, (1925), 23 L, G. R. 243 ; Robert 
B. Munro & Oo. v* Meyer, [1930] 2 K. B. 312 ; 
Maple Flock Oo. v* IJniversal Furniture 
Products (Wembley), Ltd,, [1934] 1 K. B. 
148 ; Be Jetley Marks v* Greenwood, [1930] 
1 All E. R. 803 ; Chandler Bros., Ltd. 
BosweU, [1930] 3 AU E. R. 179. 

2835a. .] — A party to a contract who desires 

to avail himself of an act of repudiation by 
the other party must evidence his election 
to do so with every reasonable dispatch. — 
Berners v, Fleming, [1925] 1 Ch. 204 ; 94 
L. J. Ch. 273 ; 132 L. T. 822, C. A. 
Annotation: — Retd. Never-Stop Ry. (Wembley) v. British 
Empire Exhibition (1924) Incorporated, [1926] Oh. 877. 

2838. Add. Annotations: — Retd. Maple Flock Co. 
V. Universal Furniture Products (Wembley), 
Ltd., [1934] 1 K. B. 148 ; De .Tetley Marks v. 
Greenwood, [1930] 1 AU E. K. 863. 

2841. Add, Annotations : — Consd. Guy-PeU v. 
Foster, [1930] 2 Ch. 169. Refd. Berners v. 
Fleming, [1925] Ch. 204; Martin v. Stout, 
[1926] A. C. 359 ; Never-Stop Ry. (Wembley) 
V. British Empire Exhibition (1924) Incorpo- 
rated, [1926] Ch. 877. 

2846. Add. Annotation : — Refd. Akt. Reidar v. 
Arcos, [1927]! K. B. 352. 

2847. Add. Annotation : — Refd. Akt. Reidar v. 
Arcos (1926), 42 T. L. R. 737. 


2861. Add. Annotation : — Refd. HiUas & Co. v. 
Arcos, Ltd. (1932), 147 L. T. 503. 

2861a. For fixed period — Afterwards deter- 

minable on notice — Time for giving notice.] — 

By an agreement dated July 12, 1927, pltfs. 
<fc defts. agreed that iDltfs. were to deal with 
defts.* entire output ot Jarrow pig iron avaU- 
able for delivery in Scotland, pltfs. under- 
taking to push the sale of the same in Scotland 
in preference to any other brand. They 
were to base their prices on the current prices 
for Middlesbrough pig iron, free on truck 
makers’ works or t.o.b. makers’ wharf, 
excluding Tees dues, & to pay cash on 
Mondays for the previous week’s shipments. 
The agreement also contained the foUowing 
clause : “ It is understood that the above 

agreement is to hold good for the period of 
twelve months from Apr. 22, 1927, with six 
months’ notice thereafter on either side to 
terminate, & that should any misunderstand- 
ing arise in connection with this agreement, 
an arbitrator should be appointed by the 
president for the time being of the lA>ndon 
Chamber of Commerce.” Disputes having 
arisen between the parties about the prices 
which pltfs. ought to charge for the pig iron 
which they sold, defts. notified pltfs. that they 
terminated the agreement as from Apr. 22, 
1928. Pltfs. acloiowledged the notice & 
accepted it as a notice terminating the 
ai^'eement at a date six months after Apr. 22, 
1928, but defts. insisted that the agreement 


an end, & entitled him to recover as 
damages the amount of the protits 
which he would have made had ho 
been allowed to complete the work, 
as well as ttio oonti'act prioo for the 
ties completed. — Boon v. Bell 8c Bell, 
[1932] 2 W. W. R. 304.— CAN. 

2838 i a. .]^ — Where the conduct 

of one of the parties to a contract has 
been such as would lead a reasonable 
person to the conclusion that he does 
not Intend to fuUll his part of the 
obligation, the other party to the con- 
tract, whatever in £a(.*t may have been 
the actual intention of the former, 
may treat such conduct as an intima- 
tion that the contract has been 
repudiated. — Farshinp, etc. v. 
Bechely-Crundall, [1922] S. C. 
(H. L.) 173.— SCOT. 

2838 V, .]— On the facts : — 

Held: deft, did not refuse to carry 
out the real contract & what he 
did in the circumstances did not 
amoimt to a repudiation of the real 
contract so as to entitle pitf. to 
terminate it. — Freedman v. French 
(1921), 50 O. L. R. 432.— CAN 

2838 vl. .] — If a party declares 

his intention not to he further bound 
by a ooutract, this is an anticipatory 
breach mpon acceptance by the other 
party, it does not matter that the 
party so declaring is mlslnstructed at 
the time as to the facts upon which 
he bases such declaration. — Clausen 
V. Canada Timber & Lands, Ltd., 
[1923] 4 D. L. R. 761.— CAN. 

2888 vii. .] — Where a buyer 

knowing that the seller conld not 
deliver, failed to pay the deposit agreed 
upon : — HeAd : not a breach of con- 
tract nor repudiation. — T ownsend v. 
Moon Motor Co., [1924] 1 D. L. R. 
511.— CAN. 

2888 viii. Partial non - per- 

formance — Agreement mbstantially per- 
formedA — By a tripartite ogreeuicnt 
between the two applts., A. Sc B., 8c 
resp*, it was agreed that A. should 
grant a sub -lease of one theatre to 
resp., that B. should grant a lease of 
another theatre to resp.. 8c that resp. 


Hhould grant a sub -lease of a third 
theatre, including all oflices, to B. 
The parties entered into possession, 
except that B. was excluded from a 
room which applts. alleged to be an 
oiheo which B. was entitled to under the 
agreement : — Held : the possession of 
the ofilco was not essential to the use 
of the promises as a theatre, 8c a refusal 
to give It did not entitle applts. to 
rescind. — F uller’s Theatres, Ltd. 
r. MusaiiOVE (1923), 31 C. L. R. 524.— 
AUS. 

2838 ix. .] — Albert Mining Co. 

n. Spurr (1883). 22 N. B. R. 346.— CAN. 

2838 X . .] — Robinson v, Peters 

(Saak.), 11927) 3 D. L. R. 131.— CAN. 

2838 xi. .] — Stein v. Kileel 

(1929), 1 M. P. R. 263.— CAN, 

2838 xii. .1 — Doolan v. Schaf- 
fer. Ltd. (1932), 5 M. P. R. 424.— 
CAN. 

sx. Contract with Commonwealth — 
Rcasomible belief that contract not being 
carried end —Pmoers of Minister A — An 
agreement between the Commonwealth 
8c applt. whereby applt. agreed to 
provide 8c maintain an efficient coastal 
shipping service in the Northern 
Territory contained a provision that, 
if at any time the Minister for Home 
& Territories should “ have reason to 
believe ** that the agreement was not 
being carried- out by applt. in accord- 
ance with the agreement, the Minister 
might determine the contract ; — Held : 
In exercising the power the Minister’s 
function was adndnlatratlve 8c not 
uaal -judicial. Sc therefore he might 
etenulne the contract without gi^ng 
applt. an opportunity of being heard. — 
Bouoaut Bay Co., Ltd. v. The 
Commonwealth (1927), 40 C. L. R. 98. 
—AUS. 

PART Vn. SECT. 6. SUB-SECT. 8, - 
A. (a) U. 

sa. Contract by correspondence — 
Refusal to sign formal coniraatA — CXu- 
tain correspondence 8c memoranda 
were relied on by pltfs. to prove an 
agreement by defts. Subsequently 
a formal contract was sent to defts., 
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which they refused to sign, objecting 
to its terms : — Held : assuming that 
the previous documents were sufficient 
to ostahlish a contract, the terms of 
the proposed formal contract modified 
materially to defts.' prejudice the 
previous undertaking as to time of 
shipment, & dofts. had rejected it 8c 
clearly intimated tlieir intention to 
consider the contractual relations at 
an end, which they wore entitled 
to do. — Fujita & Co., Ltd. c. 
Northern Fruit Oo., Ltd., [1923] 
1 L. L. R, 402 ; 16 Sask. L. K. 414 ; 
[19231 1 W. W. R. 59.— CAN. 

so. Contract for correspondence course 
— Refusal to accept papers sent, ] — Where 
pltfs. were ready & willing to carry out 
their contract to give a oorrospondenoc 
course in accounts 8c were only pre- 
vented by the refusal of deft. : — Held : 
pltfs. were entitled to judgment for 
fees. — A lexander Hamilton Inst. 
V. McNally (1919), 53 N. S. R. 303.— 
CAN. 


PART VII. SECT. 6, SUB-SECT. 3.— 
A. (a) Hi. 

2851 ii. .] — Pltf. contracted 

with deft, for advertising & agreed 
to pay a weekly rent In advance, if 
the rent fell into arrears, the agree - 
ment to ))e cancelled. In an action 
for breach of agreement, deft, pleaded 
that the contract had been avoided 
by pltf. ’s default in payment of rent ; — 
Held. : pltf.’s default did not ipso facio 
avoid the contract, & in the aijsence 
of an allegation that pHL luid ( Jected 
to treat the contract a.s voitl, the plea 
was bad. — M annington r. CLirroitD 
(1921), 17 Ta-s. L. R. 13 . --AUS. 

hi, Kmhiram-e test -A ^cement 

among competitors to drop ovt in tnrnA 
— The last eleven couples of a walking 
endurance competition agreed to drop 
out in turn by drawing Jots & then 
divide the prize money Hftd : tills 
was a breach of the original contract 
which justified the promoters in ter- 
minating the contest & giving no prize 
money. — Zavaglia v. Kogebs (1932), 
45 B. C, R. 471.— CAN. 
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was terminated on Apr. 22, 1928. Pltfs. 
brought an action for breaches of contract, 
(a) in terminating the contract before the 
expiry of the agreed term, (b) because, as 
they alleged, defts. refused to supply them at 
the current prices for the Middlesbrough 
pig iron ” ; — Held : deffcs. were not entitled 
to terminate it on Apr. 22, 1928. It could 
only be terminated by a six months' notice, 
which could not be given before twelve months 
had elapsed, but could be given at any time 
after the expiration of the twelve months. — 
Jacks (William) & Go. v. Palmkr's Ship- 
building & Iron Go. (1028), 98 L. J. K. B. 
366 ; 140 L. T. 473 ; 84 Gom. Gas. 107, C. A. 

2877a. .] — l.)eft, was the chairman of the 

8. Co. which at the end of 1921 was seeking 
to issue £15,000 Pirst Lien Debentures to 
rank pari pattsu with a previous issue of first 
lion debentures of the same amount ; & deft, 
having interested pltf. in the matter, sent 
him a letter of indemnity dated Feb. 17, 
1922, in these terms ; Kegarding the issue 
of £1 5,000 Fii'st Lein Debentures of the S. Go. 
at the price of £80 per £100 ... 1 under- 
stand you are subsc^ribing for £3,000 of the 
same at a cost to you of £2,400. In con- 
sideration of your giving me one-fourth of 
any profit you may receive on such invest- 
ment, I hereby indemnify you against any 
loss thereon. The expression * any profit ' 
only refers to the redemption price of £100 
per £80 which, when received, wUl show a | 
profit of £20 per bond the bonus out of the 
proceeds of any royalties on oil sales from the 
co.’s properties during the currency of the 
debentures. . . . The interest you will be 
entitled to receive from the co. is excluded 
from the consideration of profits." The 
debentures were redeemable on July 1, 1925, 
but they were secured by two debenture 
trust deeds which gave power to extend the 
due date, <te in Apr. 1925, steps were taken 
which resulted in its extension to July 1, 
1930. In May & June, 1925, a corre- 
spondence took place between pltf, & deft, 
in which pltf. announced his intention of 
selling the debentures, & deft, protested 
against this, claiming that they must be kept 
till their due date. On July 16, 1925, pltf. 
put the debentures up for sale, & in the 
absence of other bidders sold them to his 
son for £25. He then commenced pro- 
ceedings to recover the amount of his loss, 
but the House of Lords decided that nothing 
was payable under the indemnity until the 
due date arrived. On July 18, 1928, the co. 
wept into liquidation & pltf. having re- 
urchased the debentures from his son, 
rought these proceedings to recover his 
loss : — Held : in selling the debentures pltf. 
had committed a breach of an implied term 
of the contract & having failed to maintain 
the position Essential to enable deft, to 
receive the consideration for the indemnity, 
he had committed a breach of a term going to 
the root of the contract. Deft, had elected 
by his pleadings in the previous action to 
treat the contract as at an end & pltf. could 
not therefore mamtain the present action. — 


Guy-Pkll V, PoSOTR, [1980] 2 Oh. 169 ; 99 

L. J. Gh. 520 ; 143 L. T. 247, O. A. 

2884. Add,Annotai/ion : — Refd. Walton Harvey, Ltd. 
V. Walker & Homfrays, Ltd., [1931] 1 Ch. 146. 

2885a. Necessity for licence to operate vessel — 

Election to operate another vessel.] — Eesps. 
were owners & applts. were charterers of a 
steam trawler which was fitted with, & could 
operate as a trawler^ only with, an otter trawl. 
By the charterparty the vessel could be used 
only in the flying industry. The charter- 
party was renewed for a year from Oct. 25, 
1932. At that date both parties knew that a 
Canadian statute, which was applicable, made 
it an offence to leave a Canadian port with 
intent to fish with a vessel using an otter 
trawl, except under licence from the Minister. 
In Mar. 1933, applt^s. applied to the Minister 
for licences for five trawlers which they were 
operating. The Minister intimated that only 
three licences would be granted, & requested 
applts. to name the three trawlers in respect 
of which the three licences should be granted. 
Applts. named three trawlers, excluding the 
trawier now in question, & accordingly 
licences were granted for those three only. 
Applts. thereupon claimed that they were 
no longer bound by the charterparty, & to 
an action claiming the charter hire pleaded 
that the charterparty had become impossible 
of performance & their obligations under it 
enmid : — Held : there had been no frustration 
of the charterparty, as the absence of a licence 
was duo to the election of applts., who re- 
mained liable for the hu'e. — Mabitirib 
National Fish, Ltd. v. Ocean Trawlers, 
Ltd.. [1935] A, C. 524 ; 104 L. J. P. G. 88 ; 
153 L. T. 425 ; 79 Sol. Jo. 820 ; 18 Asp. 

M. L. O. 551, P. C. 

2888. Add» Annotationa Apld. Re Gramophone 
Records, Ltd. H930), 69 L. Jo. 201. Refd. 
Livock V, Pearson (1928), 33 Com. Gas. 188 ; 
Fowler r. Commercial Timber Co., [1930J 2 
K. B. 1. 

2896. Add. Annotations : — Consd. Moyrick v. Dyson 
(1925), 41 T. L. R. 368. Refd. Evans v. 
Employer's’ Mutual Insurance Association, 
Ltd., [i936J 1 K. B. 505. 

2899a. Effect of part-performance — Major part 
of consideration received.] — Pltf*, a mental 
specialist, & the proprietor of a nursing 
home, sued deft, for medical attendance & 
board & lodgings of deft.'s son, a patient 
certified to be insane ; & deft, counter- 

claimed for negligence & unskilful treatment. 
The jury found for pltf. on the claim ; &; on 
the counterclaim they awarded deft. 20^., 
finding that pltf. was guilty of negligence or 
breach of duty in not entering in a book the 
occasions when the patient was confined to 
a bedroom with the door locked, such 
entries being required by rr. 13 & 16 of the 
rules made by the Comrs. in Lunacy under 
Lunacy Act, 1890 (c. 5), s. 338 :—^Held r aa 
deft, had received a substantial part of the 
consideration, pltf.'s breach of duty did not 
go to the root of the contract so as to be a 
defence to pltf.’s entire claim, Sn judgment 
must be entered in accordance with the verdict. 


part VH. sect. 6, SUB-SECT. 8.— 
A. (d). 

tt. Provision in contract for 
dated damages.h^A clause In an agree* 


ment provided ttat a certain Bum cf reep, to determine the agreement by a 
money to be paid by resp. should be notice to determine & an offer to pay 
treated as the amount of compensation that stun.-^-FtriL^ Thxatbes, Lm. 
la case of hJs failure to carry out the v. MusoBOVk (1923h 81 O. h* M* 584. 
contract : — Sdid .* not to authorise — -AUS. 
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— ^Mbybiok ». Dyson {1926), 41 T, L. R. 368 ; 
svbaequent proceedings, 41 T. L. R. 675, O. A, 

2911. Add* Annotation — Refd, Fisher, Ltd. v. 
Eastwoods, Ltd., [1936J 1 All E. R. 421. 

2911a. Election to treat contract 

as at an end.] — In 1929 defts. contracted to 
deliver to pltf. 25,000 tons of cement to be 
delivered as & when reqnii*ed at 28.s. per ion, 
Fltf. at that time anticipated the completion 
of a contract which would enable him to 
dispose of this cement, but the contract never 
materialised. The contract was then allowed 
to sleep till 1931 when, after correspondence, 
the contract was revived or a new contract 
entered into upon the old terms as to aboxit 
24,000 tons of cement. Some deliveries 
were made, but in 1933 there was sucli a 
slump in the trade that it was not profitable 
for the pltf, to take the cement at 28^. He 
did by arrangement take several deliveries at 
a low’er figure. In 1935 pltf., upon prices 
improving, again attempted to revive tlie 
contract. Defts. at no time gave pltf. notice 
to take delivery or determine the contract : — 
Held: (1) the acceptance of deliveries at a 
figure below the contract price in 1933 was 
an election on the part of pltf. to treat the 
contract as at an end ; (2) the contract had 
been abandoned, — PishjiJR, Ltd. v. East- 
woods, Ltd., [1930] 1 All E. K. 421. 

2927. Add, Annotation : — Consd. Berry v. Berry, 
[1929] 2 K. B. 316. 

2932. Add, Annotation : — Consd. Berry v. Berry, 
ri929] 2 K, B. 316. 

2934. Add, Annotation : — Retd. Berry v. Berry, 
[1929] 2 K. B. 816. 

2936a. .] — By a deed of separation dated 

Mar. 4, 1920, the husband covenanted to pay 
a monetary allowance to the wife. By an 
agreement in writing not under seal dated 
June 26, 1928, the parties agreed that the 
terms of the deed regarding the allowance 


should be varied in certain respects. In 
Mar. 1929, the wife instituted proceedings 
claiming arreiU’s of allowance under the deed ; 

. — Held : ai)plymg the rules of equity which 
must prevail when there is any conflict or 
variance between them & the rifles of the 
common law with reference tyO the same 
matter, the plea by the husband of the simple 
contract of June 26, 1928, was a good defence 
to the wife’s action under the deed. — B erey 
V, Berry, [1929] 2 K, B. 316 ; 98 L. J. K, B. 
748 : 141 L. T. 461 ; 45 T. L. R. .524. 

2938. For “ Validity of rescission of parol.] read 
** Validity of rescission by parol.]*' 

2938a. S, P, Inge v, Lippinqwelu (1772), 2 Dick. 
469 ; 21 E. R. 352. 

2938b. P, Ex p. ILCHESTER (Earl) (1803), 7 
Ves. 348 ; 32 E. R. 142. 

Annotations : — Retd. Andrew v. Andrew (1855), 3 Srn. & G. 
130; Dicken<son v, Stidolph (I8«t). 11 0. B. N. 8. 311 ; 
Lonia v. Lonls (18(>4), 3 New Rep. 369 ; Jn the Estate of 
ToDemache, tl917) P. 246; Ward v. Van Dor LoelT, 
Burnyeat v. Van Der Loefl, [1924] A. C. 653. 

2941. Add, Annotations : — Refd.j British & Ben- 
ingtons v. North Western Oachar Tea Co., 
[1923] A, C. 48 ; Newsholme v. Road Trans- 
port & General Insce., [1929] 2 K. B. 356. 

2944. Add^ Annofalion : — Refd. Knapp-Fislier r. 
Crisp. !J036] 3 A\] E. R. 560. 

2945. Add, Annotations : — Apld. British Bon- 
ingtons V, North Western Oachar Tea Oo., 
[1923] A. C. 48 ; Rose & Prank Co. v, 
Crompton, [1925] A. 0. 445. Refd, Royal 
Exchange Assce. v, Hope, [1928] Ch. 179. 

2946a. .)— Bessler. Waechteh A Glover <fe 

(V)., Ltd. i\ South Derwent (’oal Co.. Ltd., 
[1937J 1 All K. H. 552 : 54 T. L. K. 140. 

2958a. Add, Ciiation : — 28 Com. Cas. 265, 

Add, Annotations : — As to (1) Consd. Rose & 
Frank Co. v. Crompton, [1925] A. C. 446. 
Refd. Royal Exchange Assce. v, Hope, [1928] 
Ch. 179. 


PART VII. SECT. 6, SUB-SECT. 8.— C, 

2900 V. .] — Whore applt. had 

an election to rescind — Held : he 
had by his conduct in going on with 
the agreement & talcing advantage 
under it, irrevocably exemised his 
election to affinn the agreomoni.. — 
FtriAER*8 Tueatkks, Ltd. v, Mub- 
GROVE (1923). 31 C. L. R. 524.--AUS, 

2900 vi, .J~— Defts. ordered 

certain goods mamifactured by pltfs. 
With some trifling exceptions all the 
goods were In accordance with the 
roauirements of the contract & reason- 
ably fit for the purpose for which they 
were supplied. Some of the goods 
were returned & an adjustment made 
concerning them ; — -Held : defts. hod 
waived any right they might have 
had to repudiate the contract because 
of the delivery of defective goods. — 
Hamilton Gear Sc Machine Co. v. 
Lewis Brothers, [1924J 3 D. L. R. 
867,— CAN. 

PART VII. SECT. 6. SUB-SECT, 3.— D, 

so. Oontract ahaoltdely tmninatedA 
' — ^Wher© there was a distinct & 
uneqtdvooal refusal by pltfs. to per- 
form their contract; — Held: so long 
as defts. were oontlntdng to urge or 
demand oomplianoe with the contract, 
It could not be said to have been 
tertninated, but where finding that 
pltfs.* attitude was unalterable, defts. 
decided to acquiesce in it, & com- 
municated such acquiescence to pltfs., 
the oontraot between the parties was 
put an end to. — jhanuoo Mal-Jaoan 
Nath v, Puhl Chanb-Faten Ohanp 
(1924), I. L. R* 5 Lah. 497.— tND. 


8d. Collaicral omtract not ier- 

minuitdA — Murray v. Delta Coppt^u 
Co., Ltd,, 11926] 4 D. L. R. lOGl.— CAN. 

PART VIL SECT. 6, SUB-SECT. 4. 

so, Aareement under seal,] — Long 
delay in bringing action cannot defeat 
the enforcement of an agreement under 
seal wheie the twelve years specified 
by Stat, Limitations have not expired. 
— McCX)rmack V , Robinson, 11924] 

3 D. L. R. 876 ; 2 W. W. R. 1110.— 
CAN. 

PART VII. SECT. 6, SUB-SECT. 6. 

sI, Rights of parties — Indem.nifloaiion 
if party misled from obligations of con- 
traet] — Where rescission of a contract 
Is ordered the ct. has full power to 
make a iust allowance Sc to do what Is 
practically Just, although it *may not 
be able to restore the parties precisely 
to the state they were in prior to the 
contract. The right of the party 
misled to be put mto the position in 
which he was before the oontraot, 
Includes the right to be indemnified 
from the consequences & obligations 
which are the result of the contract set 
aside. — Lewis & Lewis v, Howbon, 
[19281 4 D. L. R. 207 j [1928] 2 
W. W. R. 197 ; 22 Bask. L. R, 624.— 
CAN. 

PART VIL SECT. 6, SUB-SECT. 0.— 
B. (a). 

3988 iii. 8, P, Stanlake v. Ring- 
hand (Bask.), [1922] 3 W. W. R, 758 ; 
70 D. L R, 646.— CAN. 

2938 iv, .] — Where the i*eal | 

nature of the transaction Is ^ com- ' 
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promise of a claim for breach of 
warranty, an agreement to rescind a 
sale of goods of the value of £10 or 
upwards by the mutual return of the 
consideration is enforceable although 
not in writing. — B ooth, McDonald & 
Co., Ltd. v. Hall, [1931] N. Z, L. R. 
1086.— N.Z. 

2988 iil. .] — A verbal contract, 

whether enforceable or not, Is sufficient 
to rescind a written contract. — 
Mason v. Scott, [1934] 3 D. L. R. 769 ; 
8 M. P. R. 219 ; revsd., [1935] S. C. R. 
650 ; 2 D. L. H. 641.— CAN. 

PART VIL SECT. 6, SUB-SECT. 6.— 
B. (b) i. 

2947 iU. .) — Kaulbach v. 

Eichbl, [1930] I D. L. R. 983 ; 1 
M. P. R. 883.— CAN. 


PART VII. SECT. 6, SUB-SECT. 6.- 
B. (b) ii. 

o i. .1 — A contract required to 

be in writing oaiiuot be varied by a 
new oral agreou>ciit„ even if tbo varia- 
tion relates to a juirt of the oontraot 
which, if it stood by itneif. would not 
bo roQulred to be In wrltnig.—^NuGicNT 
p Davies, [19:^31 i J). L. R. 1040 ; 53 
O. L. R. 458.— CAN. 

PART VII. SECT. 6, SUB-SECT. 6.-— 
B. (b) iii. 


2962 i. Extension of time — For 
delivery of goods.] — Held : since the 
contract of sale was one which was 
required by Stat, l^-auds to be In 
writing, a verbal postponement of the 
date of delivery was not a variation 
of the contract. — D owung t?» Eae 
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2963. Add* Annotation : — Refd. British & Benint;- 
tons V, Noi*th Western Cachar Tea Co., [1923] 
A. C. 48. 

2964. Add, Annotation : — Refd. British Bening- 
tons V. Noith Western Cachar Tea Co., [1923] 
A. C. 48. 

2965. Add, Annotation : — Refd. Rose & Frank Co. 
v. Crompton. [1923] 2 K. B. 261. 

2967. Add, Annotation : — Refd. British & Bening- 
tons V. North Western Cachar Tea Co., [1923] 
A. C. 48. 

2970. Add, Citation: — 28 Com. Cas. 244. 

2975. Add. Annotations : — Refd. Jacobs v. Batavia 
General Plantations Tioist, [1924] 1 Ch. 
287 ; Berners v, Fleming, [1925] Ch. 264. 

2991. Add. Annotation: — As to (2) Consd. Koch 
V. Dicks, [1933] 1 K. B. 307. 

3033. Add. Annotation : — Refd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

3038. Add, Annotation : — Refd. Hong Kong & 
Shanghai Bank v, Lo Lee Shi, [1928] A. G. 181. 

3040. Add, Annotation : — Refd. Re Wbitrod, Bur- 
rows V, Bax (1925), 70 Sol. Jo. 209. 

3041. Add. Annotation Re Spollon & 

Long’s Contract, [1930] 2 All E. R. 711. 

3042a. .] — An alteration in a deed is jiresumed 

to luave b(^cn made before execution.— 
Spollon Lono\s CoNTitACT, [1936] Ch. ' 
713 ; I 1930] 2 All E. H. 711 ; 105 L. j. Ch. 
317 ; 155 L. T. 551 ; 80 Sol. Jo. 510. 

3069. Add, Annotation : — Consd. Hong Kong 
Shanghai Bank v.Lo Lee Shi, [1928] A. C. 181. 

3077. Add, Annotations : — Apld. Kennedy v. 

Thomassen, [1929] 1 Ch. 420. Refd. Bell v. 
Lever Bros., Ltd. (1931), 146 I.. T. 258. 

3078. Add. Annotations : — Refd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258 ; Robert A. 
Munro a Co. v, Meyer, [1930] 2 K. B. 312. 

3078a. .] — Barrow, Lanjb Ballard, Ltd. 

V. Gilbert J. McCaul & Co. (1929), 73 Sol. Jo. 
451. , 

3081a. -.] — Under the will of her then husband 

made in 1902, & a separation deed «Sc settle- 
ment made in 1903, V. was ontitled to two 
annuities of £200 each. Testator, who was 
also the sett lor, died in 1913, & V. afterwards 
married a Dutch subject, & for the remainder 


of her life resided in Holland. In 1927 the 
trustees of the will offered to redeem both 
annuities, &; after some negotiations were 
informed by V.’s solrs. that they would advise 
her to accept £6,000 for redemption, the 
annuities to be paid in full up to the date 
of redemption. The trustees sent the solrs. 
a draft release for their approval. V. having 
informed her solrs. that sne would accept the 
offer of £6,000, they sent her the release 
engrossed for her execution, & she executed 
it on Jan. 12, 1928. On Jan. 17 she died, 
but no notification of her death was received 
by her solrs. in London until Jan. 31. In the 
meantime the trustees having been informed 
by V.’s solrs. on Jan. 24 that she had accepted 
the £6,000, on Jan. 30 paid the money to 
them, being in ignorance of V.^s death : — 
Held: (1) there was no concluded contract 
for tlie sale ife purchase of the annuities, as 
the purchasers could not have intended their 
offer to be accepted by the vendor merely 
executing a document ; (2) even assuming 
there was a concluded contract, there was a 
total failure of consideration, owing to the 
death of the annuitant before completion, 
& the trustees were entitled to recover back 
the £6,000. — Kennedy v. Thomassen, [1929] 
1 Ch. 426 ; 98 L. J. Ch. 98 ; 140 L. T. 215 ; 
45 T. L. R. 

30S2a. .] — Shales v. Seignoret, No. 3103a, 

post, 

3083. Add. Annotations: — As io(l)Dlstd. Siveyer 
r. Allison, [1935] 2 K. B. 403. As to (2) Refd. 
Fender Mildiuay, [1937] 3 All E. R. 402. 

3084. Add. Annotation : — Refd. Cammell, Laird 
& Co. V. Manganese Bronze & Brass Co., 
[1934] A. 0. 402. 

3088. Add. Annotations : — Refd G. W. Ry. v, S.S. 
Mostyn, [1928] A. C. 57 ; Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931] 
1 Ch. 274. 

3090. Add. Annotation: — Refd. Ilford U. D. C. 
V. Beal & Judd, [1925] 1 K. B. 671. 

3090a. For the existing paragraph substitute the 
following paragraph : — 

Absolute contract.] — By a contract dated 

Aug. 16, 1922, the sellers sold to the pur- 


H. G. Hamilton Pty., Ltd, v. Kae, 
Kelly v. Rae (1927), O. L. R. 363 ; 
11927] V.L.R. 294; [1927] Argus L. R. 
149.— AUS. 

0 L For cutting removal of 

timber.] — Lawrence t>. Errington 
(1874). 21 Or. 261.— CAN. 

PART VII. SECT. 6, SUB-SECT. 6.— 
B. (b) iv. 

sa. Contract relating to log scaling .] — 
Gouo V. Galbraith & Sons, [1930] 
1 D. L. R. 484.— CAN. 

PART VII. SECT, 6, SUB-SECT, 6.— 
C. (a). 

Bb. What amomits io.J — Where a 
danse in an agreement provided that 
a certain sum of money should be 
treated as the amount of oompousation 
If the contract was not carried out : — 
Held : the giving of Such an otter 
& notlcso to determine the agreement 
> id not constitute a rescission by 
mutual consent. — Fuller's Theatres, 
Ltd. V. Musgrovk (1923), 31 C. L, R. 
524.— A US, 

PART Vn. SECT. 6, SUB-SECT. 7. 
298S vSi. — — ,]— After repudiation 


by mutual consent, a contract cannot 
be revived by a unilateral act. — Wel- 
lington Oil & Gas Co. v. Alberta 
Pipe Line Co., [19341 2 D. L. K. 440 ; 
aljfl., [19361 2 D. L. R. 335.— CAN. 

8C, On good shipped under contract .] — 
Belgian Industrial Co., Ltd. v. 
Canada Cement Co., Ltd., 11920] 
1 D. L. R. 496 : 41926] S. C. R. 244,— 
CAN. 


PART VII. SECT. 7. 


buyer. To do this he altered a con- 
tract by substituting his own name for 
that of his principal : — Held : the 
contract was avoided by this altera- 
tion. — Royal Banx op Canada v, 
Frank, [1923] 4 D. L. R. 1213,— CAN, 

b1. AddUion of provision for pay^ 
meat of compourid interest.] — Held : on 
alteration in a material respect. — 
Parbati Cuaranmukhkrjek V. Ama- 
RRNDRA Nath Bhattaoharjek (1925), 
1. L. R. 53 Calc. 418.— IND. 


sj. Distinguished from rescission,] 
— TJbere is a difference between can- 
oellatlon & resolHsion. The logical 
oonsequenoes of true rescission ere 
the returning by each party of the 
benefits he has reetdved, <'r restitutio 
in integrum. Cancellation means de- 
torminatlon of the contract without 
iN^stitution. — PRiMEAU & Imperial 
Lumber Yards, Ltd. u. Meagher, 
[1923] 4 D. L. R. 1090 ; 3 W. W. Xi. 
1308.— CAN. 

PART vn. SECT. 8, SUB-SECT. 8. 

sk. Substitution of party. 1 — To effect 
a sale an agent decided to buv the 
article himself & then sell to the 
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sm. Alteration in writing of printed 
form.] — In the case of a conflict 
between different oianses of on agree- 
ment arising from the expunging or 
alteration by pen Sc ink of certain 
provisions of a printed form in general 
use, a greater effect is to bo attributed 
to the writing than to the printed 
words. — Knight Sugar Co., Ltd. v. 
Webster. [1929] 4 D. L. R. 691 ; 2 
W. W. R. 605 ; 24 Alta. L. R. 174 ; 
revsd. on facts, [1930] 8. O. R. 618 ; 
4 D. L. R. 343.— CAN. 


PART VII. SECT. 8, SUB-SECT. 8.— A. 

3045 I. General nde.}— T horne v. 
Williams (1887), 13 O. R, 677.— CAN. 
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chasers about one thousand boxes of Smyrna 
sultanas at 60s. a cwt. c.i.f. London, to be 
shipped from Smyrna by steamer to London 
during Sept. 1922. Smyrna at the date of 
the contract was in the occupation of the 
Greeks. On Sept. 9, 1922, it was taken by 
Turkish forces & shipment became impossible, 
with the result that the sellers did not ship 
any of the goods. The buyers claimed 
damages, & the dispute went before arbitrators, 
who stated a case for the opinion of the 
ct. under Arbn. Act, 1889 (c. 49), s. 7. 
The sellers said that they were excused from 
performance on the grounds (1) that the 
contract became illegal when the port of 
shipment came under Turkish control, as a 
state of war at that time existed between 
England & Turkey ; & (2) that a state of 
circumstances had arisen which made the 
contract Impossible of performance & that 
differed totally from the conditions with 
reference to which the contract was made : — 
Held : mere impossibility of performance did 
not discharge a party where performance 
was not naturally impossible, unless such a 
state of affairs had arisen as displaced the 
fundamental basis of the contract ; in the 
absence of any strike, war or force majeure 
clause, the buyers were entitled to damages 
tor failure of the sellers to deliver.-— S arg ant 
(W. J.) & Sons v. Paterson (Eric) & Co. 
(1923), 129 L. T. 471 ; 39 T. L. R. 378. 

3093. Add. Annotations : — Consd. First Russian 
Insce. V. London & Lancashire Insce., [1928] 
Oh. 922 ; The Penelope, [1928] P. 180. Refd. 
Larrinaga v. Soc. Franco Americaine Des 
Phosphates De Medulla (1923), 92 L. J. K. B. 
465; Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 669 ; Re Wait, 
[1926] Ch. 962 ; May v. May, [1929] 2 K. B. 
386 ; Graves v. Cohen (1929), 46 T. L. R. 
121 ; Walton Harvey, Ltd. v. Walker & 
Homfrays, Ltd., [1931] 1 Ch. 274 ; A.-G. of 
Trinidad & Tobago v. Gordon Grant Co., 
[1935] A. C. 532 ; Kulukundis v. Norwich 
Union Fire Insurance Society, [1986] 2 All 
E. R. 242. 


8094. Add. Annotation: — Refd. N. V. Kwik Hoo 
Tong Handel Maatschappii v. Finlay, [1927] 
A. C. 604. 

3094a. .]— Sargant (W. J.) & Sons v. 

Paterson (Eric) Co., No. 3090a, ante. 

3095. Add. Annotations : — Refd. Cantiere Navale 
Triestina v. Handel svertretung der Russe 
Soz. Fod. Naphtha Export (1925), 94 L. J. 
K. B. 679 ; Hirji Mulji v. Cheong Yue S.S. Co., 
[1926] A. C. 497 ; Kulukundis v. Norwich 
Union Fire Insurance Society, [1936] 2 All 
E. R. 242. 

3099. Add. Annotation: — As to {I ) Distd. Walton 
Harvey, Ltd. v. Walker & Homfrays, Ltd., 
[1931] 1 Ch. 274. 

3099a. .] — The lessees of a hotel entered 

into two contracts with a firm of advertising 
agents, under the terms of which the latter 
were entitled to erect & exhibit, for a term 
of years, upon the roof of the hotel, electrically 
illuminated advertisements. An electric sign 
was duly erected. Before the expiration of 
the term the local authority, in exercise of 
its statutory powers, served the lessees with 
a notice to treat for the purchase of their 
estate & interest in the hotel, &, ulti- 
mately, having acquired the reversion to 
the lessees’ term, took possession, closed the 
hotel, & began to demolish it. The electric 
sign was removed by arrangement with the 
advertising agents, who subsequently com- 
menced an action against the lessees to 
recover damages for breach of the two con- 
tracts : — Held : the local authority had 
acquired defts.’ interest in the premises by 
compulsion ; the two contracts did not confer 
upon pltfs. any proprietary interest or estate 
in the hotel ; &, as it could not be said that 
both parties to those contracts had made 
their bargain upon the footing that if the 
local authority exercised their powers & took 
the hotel the contracts were to be discliarged, 
there must be a declaration that defts. 
were liable to pltfs. for damages for breach of 
those contracts. — Walton Harvey, Ltd. 


PART VII. SECT. 9, SUB-SECT. 2.— B. 

3096 v,' .] — Where a contract 

to thresh a whole crop does not provide 
for the rights & liabilities of the parties 
in the event of the threshing being 
interrupted by weather conditions, it 
wUI be held that the contract was based 
on the assumption that the state of the 
weather would remain such as to permit 
the threshing being done with nothing 
more than temporary Interruption, 
therefore, although the contract will 
not be determined by a slight storm, 
a permanent break in the weather 
making thieshlng Impossible for an 
indefinite period Will put an end to it ; 
Sc when so ended the thresher is entitled 
to recover for the threshing which he 
has already done.' — Klein v. Sandep- 
SON, U928] 3 D. L7e. 294 ; |1928J 
2 W. W, R. 289 : 23 Alta. L, R. 467.- 
CAN. 


sd, Earthqtiake .] — On July 14, 3 927, 
pltf. & deft, entered into a written 
contract for the supply of electrical 
energy by the former to the latter. 
The agreomout was to be for a period 
of five years from the date of com- 
mencement of supply (Nov. 1, 1927), 
& “ therefore shall be continued sub- 
ject to its being determinable by either 
party giving to the other six months* 
notice in writing from the first day 
of any month.** The agreement con- 


tained clauses providing that deft, 
agreed to pay the minimum amount 
of £1,000 per annum, during the cur- 
rency of the agreement, whether the 
deft, took electrical energy to such 
value or not from pltf. ; that if, as th<’i 
result of action by constituted 
authority, deft, was prevented fi*om 
operating or passing over the contract, 
the contract was to determine ; & 

providing also as to failure of supply 
due to accidents to mains & suchlike, 
& for rebate in price of current for 
interruptions. There was no ex- 
emption provided for in the event of 
fire in deft.’s works. On the contrary, 
deft, agreed to Indemnify pltf. from 
lujury or destruction by fire or other- 
wise of pltf. *8 meters or apparatus on 
deft.*s promises ; & express provision 
was Inserted in respect of certain 
specified untoward interruptions so fai* 
as pltf. was concerned. The earth- 
quake on Fob. 3, 1931, extensively 
damaged deft. *8 meat-freezing works. 
Sc It would have Involved some nine 
or ten months* work Sc the expenditure 
of £33,000 to have reinstated the 
premises ready for use as a meat- 
ireczing works. Deft, did not re- 
instate, & from Feb. 3 (except for a 
trifling immaterial supply) took no 
power from pltf. Deft.’s contentions 
in pltf, '8 action claiming moneys 
alleged to be due under contract were, 
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inter alia, that the contract was for 
five years only, & that frustration by 
the damage caused by the earthquake 
had excused performance on deft.’s 
part: — Held: (1) the earliest time 
within which the contract could bo 
determined by notice was five years Sc 
six months : (2) the defence of frustra- 
tion by the Napier earthquake had 
not been established, & the contract 
had not been discharged by reason of 
the damage to deft.'s freezing works 
by that earthquake, on the foliowing 
grounds: earth(iuakes occim frecuiontly 
in New Zealand, Si most business nieii 
in charge of large businevss premises 
either insure or consider n bother t ho 
risk shall bo taken by the business 
itself. The clauses referred to fihow, 
the fact that no exernpMen ^vas pro- 
vided for in the event of lire in deft,'s 
premises, 6c the clicumstances of the 
case, iaa«ic it impossible to apply the 
test propounded by Lonn LoniaumN 
in Tamj^Un S.S. (.o.. Ltd. y. Jrtulo’ 
MeHran Feirokum Products Co., Ltd., 
[191 G] 2 A. C. -104, vh., ' Were the 
altered eireumstances such that, had 
they thought of them, they world 
... as sensible men have said, If 
that happens, of course, it Is all over 
betweerj us,*” — Hawke's Bay Elec- 
tric Poweh Board v. Thomas Bdrth- 
wii’K & Sons (Austraj.ia), Ltd., (1933) 

N. Z. L. R. 873.— N.Z. 



V. WAliKBa l ^ 

274 ; U4 L, T* 381 ; 29 lu ^. E. 2il, a A» 

Musaott V. Staaden (1936). 79 Soi; Jo. 


SlOOa* Abolttioii at Ofl^ce.} — In pursuance of an 
Order in Council applt, was appointed by 
letters patent to be a member of a Board 
established by a statute of Canada which 
specified the period of the appointment & 
the salary attaching to it. During the cur- 
rency of the appointment, as extended by 
subsequent Orders in Council, the Parlia- 
ment of Canada abolished the office by re- 
pealing the provision which established the 
Board ; no compensation to the member 
was provided. By a petition of right applt. 
claimed damages for breach of contract : — 
Held : the claim failed, because so far as 
applt. ’s rights were contractual further per- 
formance of the contract had become im- 
possible by statute ; as any right under the 
appointment was subject to determination 
in that manner, the Interpretation Act, 
li.S.C., 1927, s. 19 (c), which preserves 
rights acquired under a repealed enactment, 
did not assist applt., & the repealing statute 
did not interfere with any civil right in the 
Province. — Keiixv v. B,, [1934] A. 0. 176 ; 
103 L. J. P. 0. 41 ; 150 L. T. 384 ; 50 T. L. R. 
212, P. C. 

3101a. All available shipping requisitioned.] 

— In an action brought in Singapore in Aug. 
1917, defts, counterclaimed damages for failure 
by pitf. to deliver sugar sold by him to be 
shipped & delivered at Bombay. The ship- 
ment of the sugar had been prevented by the 
requisitioning of ships by the British Govt. ; — 
Held : Civil Law Ordinance No. Ill (Str. 
Sett. No. VIII. of 1909), s. 6 (1), which 
provides that in all questions which arise 
for decision in the Colony “ with respect to 
mercantile law generally, the law to be 
administered shall be the same as would be 
administered in England in the like case, at the 
corresponding period, unless in any case other 
provision is, or shall be made, by statute,” 
made Defence of the Realm Amendment 
Act No. 2, 1915 (c. 87), & Courts (Emergency 
Powers) Act, 1917 (c. 26), applicable to the 
case, & the latter Act gave a good defence 
to the counterclaim whether the requisition- 
ing was under Defence of the Realm Act, 
1014 (c. 29), or under the prerogative power. 
— SENO DJIT HIN V, NaGUJIDA. 8 PaRSHOTTJM- 
DA8 A Co,, [1923] A. a 444 ; 92 L. JT. P. 0. 
141 ; 128 L; T. 780 ; suh nom. Hin v. 

PUR8HOTTJMDA8 & Oo., 39 T. L. R. 226, P. C. 

Annotation Consd. Shaik Sahied Bin AbduUali Bajeral 
t). Sookalingam Chettiar, [1933) A. O. 342. 


3i03a. .]‘^(1) ’“lan covenants to aooept 

£1,000 bank stock on three days^ notice upon 
or before a particular day, it is no excuse for . 
him that the party to make the transfer had 
no stock before the day on which he was to 
make it, (2 ) A man cannot be sued for money 
he covenanted to, pay on the performance of 
a particular act if he prevents such per- 
formance. — S hales v. Sbignobet (1699), 1 
Ld. Raym. 440 ; 12 M6d. Rep. 248 ; 91 E. R. 
1192. 

3115# Add, Annotation 8 : — Consd. Browning v. 
Orumlin Valley Collieries, [1926] 1 K, B. 522. 
Refd. Maloney v. St. Helens Industrial Co- 
operative Society, Ltd., [1933] 1 K. B. 293. 

3121. Add, Annotation': — Refd. The Penelope, 
[1928] P. 180. 

3122. Add. Annotation : — Refd. Maloney v. St. 
Helens Industrial Co-operative Society, Ltd., 
[1933] 1 K, B. 293. 

3123. Add. Annotation : — Refd. The Penelope, 

[1928] P. 180. . 

3124. Add, Annotation : — Refd, The Penelope, 
[1928] P. 180. 

3137, Add. Annotations: — As to (2) Consd. Haskell 
V. Marlow, [1928] 2 K. B. 45. Generally, 
Refd. Cruse i?: Mount. [1933] Ch. 278. 

3143. Add. Annotation : — Consd. Jardine v, A.-G. 
for Newfoundland (1932), 48 T. L. R. 199. 

3149. Add. Annotation : — Expld. Be Wait, [1927] 

1 Oh. 606. 

3153. Add. Annotation : — Refd. Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931] 

1 Ch. 274. 

3162* Add, Annotation : — As fo (3) Apld. Sargant 
V, Paterson (1923), 129 L. T. 471. 

3166* Add, Annotations : — Consd. First Russian 
Insce. V, London & Lancashire Insce., [1928] 
Oh. 922. Refd. Browning v, Crurnlin Valley 
Collieries, [1926] 1 K. B. 622 ; Hirji Mulji 
v. Cheong Yue 8.8. Co., [1926] A. 0. 497 ; 
The Penelope, [1928] P. 180 ; May v. May, 
[1929] 2 K. B. 386 ; Ottoman Bank v. Cha- 
karian, [1930] A. C. 277 ; Walton Harvey, 
Ltd. V, Walker & Homfrays, Ltd,, [1931] 
1 Oh. 145 ; BarTas v, Aberdeen Steam Trawl- 
ing & Fishing Co., Ltd., [1933] A. C. 402; 
Chandler Bros., Ltd. v. Boswell, [1936] 3 
All E. E. 179. 

8166a. Contract for band performances — Public 
mourning.] — 'Pltf. was the leader of an 
orchestra whose performance was of a light 
&; comic nature. His contract of employ- 
ment with the defts. contained a “ no play, 
no pay ” clause. On Mon. Jan. 20, 1936, 
the news having spread that the condition 


PART VU. SECT. 9, SUB-SECT. 2.— 
D. U), 

sk. Sale ofapparatvs to be installecJ — 
Apparatus dismantled by purchaser . ] — 
On sab of a heating api>ara.tii8 the 
vendor failed to complete the inetalla- 
tion in minor detallB. The purchaser 
dismantled the unit : — Held : ho had 
reudei*od performance of the contract 
impossible, & was llahle for the con- 
tract Price, loss the costs of completing 
installation. — ^B ominxquei;. Workman, 
[19351 4 I>. L. E. 726.— CAN. 

PART VII. SECT. 9, SUB-SECT* 2.— 
H. (b). 

sk, * (Jrop'ShaHno lease — l^^eaiheir 

rendering tiUctge impossible.'l^Held : 
applying the principle esMIished 


by the cases as to the legal effect of the 
frustration of a contract, the proper 
order to make was to declare that the 
olroumstanoes which were the basis of 
Sc essential to the fulfilment of the 
agreements between the parties ceased 
to exist & performance become im- 
possible prior to the oommonoement 
of the action. — C ooke o. Moore, [1935] 
I'W. W. R. 374 ; affd., [1935J 3 W. W, E. 
258,--CAN. 

PART VII, SECT. 9, SUB-SECT. 2.— I. 

fin. OorUmet to instal furnace A: main- 
tain speai/Ud temperature of heat^ 
phanoe of furnace.] — Glaoe 
Bay Bousing Commission, [19261 i 
B. h, R. 608; 6« N. S. E. 317.— CAN. 

sp. io pay under separation 
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agreement — Alteration of income,] — In 
cm action for payments duo a wife 
under a separation agreement the' 
defence was set up that It was an 
Implied condlticm that doft.’s income 
should continue unchanged Sc that, as 
it had been substantially reduced, 
the conti'act was frustrated : — Held : 
it could not be said that the 

S urpose of the contract was frustrated, 
[oreover the parties contemplated 
during the negotiations the oontii^enoy 
in question ^though they considered 
its occurrence Improbable ; Sc the 
taking place of a thing known to be 
possible So considered oy the parties 


665.— CAN. 




V(d. Zn. — Oootract. Cates 


of His Majesty King George V. was serious, 
pltf. was informed by defts. that his per- 
formance would not be required ; & following 
upon the King’s death, pltf.’s performance 
was again postponed until the end of the 
same week. Pltf. & his orchestra were at 
all these times ready & willing to perform. 
In answer to pltf.’s claim for the contract fee 
for the six days defts. alleged that circum- 
stances over which defts. had no control liad 
intervened to make the performance im- 
possible : — Held : the refusal of deft, to 
allow the performance on the Mon, & Tues. 
was reasonable, but there was no good 
reason for the refusal on the other four days, 
& pltf. was entitled to be paid his fee for 
those days. — Minnevitch v. 0af6 de Paris 
(Londres), Lto., [1936] 1 All E. R. 884; 
52 T. L. R. 418 ; 80 Sol. Jo. 426. 

8168. Add* Annotations: — Consd. First Russian 
Insce. V. Liondon & Lancashire Insce,, [1928] 
Ch. 922 ; Maritime National Fish, Ltd. v. 
Ocean Trawlers, Ltd., [1935] A. C. 524. 
Refd. Larrinaga v. Soc. Franco Americaine 
Des Phosphates Be Medulla (1923), 92 L. J. 
K. B. 455 ; Cohen v. Sellar. [1920] 1 K. B. 
536 ; The Penelope, [1928] P. 180 ; Hyman 
V. Hyman, Hughes v. Hughes, [1929] P. 1 ; 
May V, May, [i929] 2 K. B. 386 ; BeU v. 
Lever Bros.. Ltd. (1931), 146 L. T. 258. 

3170. Add. Annotaiions : — As to (2) Retd. The Lord 
Stratbeona. [1925] P. 143; The Penelope, 
[1928] P. 180. 

3171. Add. Annotation : — Held. The Penelope, 
[1928] P. 180. 

3172a. .] — (1) By a charterparty made in 

Nov. 1916, resps. agreed to place their 
steamship at the disposal of applts. on 
Mar. 1, 1917, applts. agreed to employ 
her on specified terms for ten months from 
the date when she was delivered to them. 
The ship was requisitioned by the Govt, 
before Mar. 1, 1917, & was not released until 
Feb. 1919. Applts. then refused to take 
delivery of her i—Held : there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole 
contract. 

(2) The legal effect of the frustration of a 
contract does not depend upon the intention 
of the parties, or their opinions or even 
knowledge, as to the event which has brought 
about the frustration, but upon its occurrence 
in such circumstances as to show it to be 
inconsistent with the further prosecution of 
the adventure. — H ibji Mulji v. Cheong 
Yue S.S. Oo., [1920) a. 0. 497 ; 95 L. J. P. C. 
121 ; 134 L. T, 737 ; 42 T. L. R. 359 ; 17 
Asp. M. L. 0. 8 ; 81 Com. Oas. 199, P. C. 

Annotations ,*—OenereaiVp Retd. De la Garde v. Woranop 
a927), 96 L. J. Ch. 446 ; Stevens & Sons v. Timber & 
General Mutual Aeeldent Infmranoe Assocn.. Ltd. (1933). 
102 L. J. K. B. 837 ; Maritime National Fish* Ltd. v. 
Ocean Trawlers, Ltd.. [1935) A. C. 624. 

8175. Add. Annotation : — ^Retd. Hirji Mulji v. 
Cheong Yue 8. 8. Co., [1926] A. O. 497; 
Carras v. London & Scottish Assurance 
Corpn., Ltd., [1936] 1 K. B. 291 ; Kulu- 
kundis v. Norwich Union Fire Insurance 
Society, [1936] 2 AU E. R. 242. 

3177. Add. Annotations : — Refd. Paterson Zochonis 
V. Elder Dempster, [1923] I K. B. 420 ; The 
Erik Boye (1929), 142 L. T. 335. 

3173a. .] — Id a charterparty there was a 

marginal memorandum that in the event of 


“ war, blockade, or prohibitiou of 
preventing loading, this charter to be 
celled ** ; — Held : the charterparty was 
an end to ipso facto by the happening of 
or either of the contingencies mentioned in 
the memorandum to the charterparty.-— 
Adamson v. Newcastle Steamship 
Freight Insurance Assocn. (1879), 4 
Q. B. D. 462 ; 48 L. .T. Q. B. 670 ; 41 L. T, 
160 ; 27 W. R. 818 ; 4 Asp. M, L. C. 150, 
D. C. 


Awtwiations : — Consd. Mercantile S.S. Co. Tyser (1B81), 7 
Q. B, D. 73 : Moel Tryvou Ship Co, v. Weir Andrew, 
[1910} 2 K. B. 844. * ^ 

L. T. 921. Eeia. Re _ 

Freight Insoe. Assocn. (1895), 11 T. L. R. 190. 


dl78b. .] — A time charter was entered into 

on Mar. 24, 1926, whereby it was agreed that 
deft.’s ship, during twelve months from a 
date to be fixed between May 20 & June 20, 
1926, should be employed in carrying succes- 
sive cargoes of coal for pltfs. fi*om one of 
the South Wales ports to one of certain 
specified Mediterranean ports. There were 
various exceptions relating to strikes & 
stoppages of labour, ifc, by an additional 
clause, the ship was not to be ordered to 
any loading port at which there was a strike 
in force, & she was to be free to interpose a 
substantially similar voyage if the charterers 
were unable forthwith to order her to 
another loading port stipulated in the charter 
free of strike. On May 1, 1926, the general 
coal strike began, & no coal could be exported 
from any of the named ports until towards 
the end of Dec. 1926. Meanwhile, the ship 
performed two voyages with the assent of 
pltfs. & one to which they did not assent. 
At the end of December pltfs. ordered the 
ship to go to Mumbles Road for orders. Deft, 
refused to comply with the order on the 
ground that the strike had frustrated the 
commercial object of the adventime. Pltfs. 
claimed damages for breach of contract : — 
Held : the strike provisions in the charter 
contemplated an interruption of work due to a 
local withdrawal of labour & not the total im- 
possibility of any export of coal for upwards 
of eight months ; that the change of circum- 
stances prevented performance of the charter 
according to its true intent, & that the action 
failed. — The Penelope, [1928] P. 180 ; 
97 L. J. P. 127 ; 139 L. T. 355 ; 44 T. L. R. 
697 ; 72 Sol. Jo. 557 ; 17 Asp. M. L. O. 486. 


3170. Add. Annotation : — Refd. Gantiere Navale 
Triestina v, Russian Soviet Naphtha Export 
Agency, [1926] 2 K. B. 172. 


3181. Add. Annotation : — Consd. Gantiere Navale 
Triestina v. Russian Soviet Naphtha Export- 
Agency, [1925] 2 K. B. 172. 

8182. Add. Annotation : — Distd. Gantiere Naval e 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1926] 2 K. B. 172. 

8183. Add. Annotation :--Dista. Gantiere NavaJe 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

3183a. Ship ordered to leave port — 

Subsequent permission to return & load.]-— 
A charterpaj4iy of an Italian sliip provided 
that 216 running hours, Sundays & hoh 
days excepted, weather permitting, sho^a 
be allowed the charterers for loading & dis- 
charging, & that the lay days should com- 
mence from the time the steamer was ready 
: 24 ^ 
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to receive or discharge her cargo, the captain 
giving six hours’ notice to the charterers’ 
agents, berth or no berth. The exceptions 
clause excepted “restraint of princes, rulers 
peopJe.” The ship arrived at Batoum, 
& notice of readiness to load was given, 
the lay days began to run. Owing, how- 
ever, to a dispute between the Russian &; 
Italiaji Oovts. the ship was ordered by 
the port authorities to leave Batoiiin & also 
Russian waters, & accordingly the ship went 
to Constantinople. Subsequently permission 
was obtained to load the ship at Batoum, & 
slie returned after being absent from the port 
a little over a fortnight. The owners sub- 
sequently claimed demurrage from the 
charterers, on the basis that the lay days 
contmu 0 <l to run during the period the 
ship was absent from Batcuim — Held : 
interference by the Russian Govt, did not 
amount to such an illegality as to excuse the 
performiince of the contract. — Cantiere 


Naphtha Export, [1925] 2 K. B. 172 ; 94 
L. J. K. B. 579 ; VSti L. T. 162 : 41 T. L. R. 
355 ; 69 Sol. Jo. 443 ; 16 Asp. M. L. 0. 501 ; 
30 Corn, Cas. 172, C. A. 

Annotai ion Refd. /I’e Uopner Phlppln^ Co. & Cleeves 
Western Valicys Anthracite Collieries, (iU27] 1 K. B. 879. 

3184. Add, Annotation : — Refd. Akt. Reidar v, 
Arcos (1926), 42 T, L. R. 737. 

3185. Add. Annotations .•—Refd. Sargant v. Pater- 
son (1923), 129 L, T. 471; Akt. Reidar v. 
Arcos ( 1 92(5), 42 T. L. R. 737 ; Jebara v. Otto- 
man Bank, [19271 2 K. B. 254. 

3188, Add. Annotations: — Consd. Snia 8oc. di i 
Navigazione Industria e Oommercio v, Suzuki 
(1924), 29 Com. Cas. 284 ; Cantiere Navale 
Tfiestina v. Handelsvortretung der Russ, 
Soz. Foci. Naphtha Export (1925), 94 h, J. 

K. B. 570. Refd. Kulukunclis v. Norwich 
Union Fire Insurance Society, [1936J 2 All 
E. R. 242. 

3189. Add,. Citations:- 92 L. J. K. B. 455 ; 129 

L. T. 65 ; 16 Asp. M. L. C. 133 ; 29 Com. 
Cas. i. 

Add. Annotations : — Consd. Maritime National 
Fish, Ltd. V. Ocean Trawlers, Ltd., [1935] 
A. C. 524. Refd. Hirji Mulji v. Cheong 
Yue S.S. Co., .[1920] A. C. 497. 

3193. Add. Annotation : — Refd. Perry v. Equitable 
Life Assce. Soc. of U.S.A, (1929), 45 T. L. R. 
468. 

3194. Add. Annotations: — Consd. Larrinaga v. Soc. 
Franco Anjericaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 455; Fii-st 
Russian Insco. v. London & Lancashire Insce., 
[1028] Ch. 922 ; Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1931] 1 Ch. 274. 
Refd. Willis v. Willis (1927), 90 L. J. P. 177 ; 
The Penelope, [192S] P. 180; Hyman v. 
Hyman, Hughes v. Hughes, [1929] P. 1 ; 
May V. May, [1929] 2 K. 13. 386 ; Chandler 


Bros., Ijtd. V. Boswell, [1936] 3 All E. H. 
179 ; Kirk v. Eustace, [1937] 1 K. B. 278. 
3198* AM. Annotations : — As fo (1 ) Apld. Snia Soc. 
di Navigazione Industria e Oommercio v. 
Suzuki (1924), 29 Com. Oas. 284. Consd. 
First Russian Insce. v. London & Lancashire 
Insce., [1928] Oh. 922 ; The Penelope, [1928] 
P. 180. As to (2) Apld. Hirji Mulji v. Cheong 
Yue S.S. Co., [1920] A. C. 497. Refd. May 
t?. May, [1929] 2 K. B. 386. Generally, Refd, 
Cohen v. Sellar, [1926] 1 K. B. 636 ; Hyman 
V. Hyman, Hughes v. Hughes. [1929] P. 1 ; 
Bell V. Lever Bros., Ltd. (1931), 146 L. T. 
258 ; Maritime National Fish, Ltd. v. 
Ocean Trawlers, Ltd., [1935] A. 0. 624; 
Kulukunclis v. Norwich Union Fire Insurance 
Society, [1936] 2 All E. R. 242 ; Chandler 
Bros., Ltd. V. Boswell, [1936] 3 All E. K. 
179; Kulukundis v. Norwich Union Fire 
Insurance Society, [1937] 1 K. B. 1. 

3199. Add. Annotation: — As <o (1) Refd. Cantiare 
San Rocco S. A. v. Clyde Shipbuilding & 
L C. 226. 

3199a. .] — Hirji Mulji v . Cheong Yue 

S. S. Co., No. 3172a, ante. 

3201. Add. Annotations: — Refd. Benaim v. Debono, 
[1924] A. C. 614 ; Broken HUl Proprietary 
Co. V. Latham, [1933] Ch. 373 ; International 
Trustee for Protection of Bondholders 
AktiengeseUschaft v. R. (1935), 154 L. T. 
56. 

3202. Add. Annotation : — As to (2) Consd. Cantiere 
Navale Triestina v. Handelsvertretung der 
Russ. Soz, Fod. Naphtha Export (1925), 94 
L. J. K. B. 579. 

Add. Annotation: — Refd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 

3207. Add. Annotation : — Refd. Finlay v, Kwik 
Hoo Tong Handel Maatschappij (1928), 98 
L. J. K. B. 251. 

3208. For “ national ” read “ notional.” 

' 3211. Add. Annotations: — As to [1) Refd. Larrinaga 
V. Soc. Franco Americaine Hes Phosphates 
De Medulla (1923), 92 L. J. K. B. 465; 
f Jebara v. Ottoman Bank, [1927] 2 K. B. 264. 
3216. Add. Annotation: — Refd, Kulukundis v. 
Norwich Union Fire Insurance Society, 
[1936] 2 All E. R. 242. 

3218. Add. Annotationa: — As to (2) Refd. Livock 
V. Pearson (1928), 33 Com. Cas. 188 ; Hall v. 
Brooklands Auto- Racing Club (1932), 48 

T. L. R. 546. Generally. Refd. Kulukundis 
Norwich XTnion Fire Insurance Society, 

[1937] 1 K. B. 1. ‘ 

3220. Add. Annotation : — Consd. Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931] 
1 Ch. 274. 

3221. Add. Annotation : — Refd. Compagnie Con- 
tinentale d’lmpoi’tation v. Handelsvertretung 
der Union der Russian Soviet Republic in 
Deutschland (1928), 138 L. T. 663. 


PART VU. SECT. 9, SUB-SECT. 3.— B. 

3194 i. Time charter — Ship re- 
Quisitioned by Oovcmment, y—Bcld : a 
condition was not to be itupliod hi 
tbe contract that an intemiptton should 
excuse the party from the further 
pei-formance of it, unless substantially 
the whole contract become impossible 
of peiformanoo. — Dominion Coal Co. 
V . Lord Strathoona S.S. Co., [1924] 
2 D. L. R. 66 ; 67 N. S. R. 118.— CAN. 


PART Vll. SECT. 9. SUB-SECT. 8.— 0. 

3204 V. Revxd.. (1924J A. O. 226; 83 
L. J. P. C. 80 ; 130 L. T. 610. 

3217 i. Ditflmlties in way of 

Hhipment .] — By a contract* made in 
1910, deft, sola certain goodt*, nliipment 
to be from a oontinental port in six 
approximately equal monthly parcels : 
— IJeld : the lonsr delay In shipment 
caused by war did not frustrate the 
commercial object of the contract & so 
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put an end to it. — Rxnostad v. Golltn 
Ac Co. PROPRIBTARy* Ltd. (1926), 85 
C, L. R. 303 ; 31 Argus L. R. 221.— 
AUS. 

8224 I. Importation restricted by 
Oovernmeni.] — Applt., a manufacturer 
of yeast, entered Into a written contract 
under which he undertook to supply 
a certain portion of his output to 
reap, during 1927, Clause 8 of the 
contract provided that “ In the event 
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3225a. Confiscation by foreign Government.] — By 

a contract the vendors agreed to sell & the 
purchasers to purchase the timber then 
standing uncut in a forest in the Republic of 
Latvia, the purchasers to have fifteen years 
in which to cut & remove it, such time to be 
extended if the purcliosers were prevented 
by an act of the Uovt., or otherwise by Jorce 
mnjeure, or by war, from cutting or disposing 
of the timber. The purchasers took possession 
of the forest, but shortly afterwards an 
agrarian law was passed in Latvia under 
which the forest all the timber therein 
became the property of the Latvian State, 
tlic agreement became annulled, all the 
rigJits of vendors purchasers in the forest 
& the timber became entirely confiscated : — 
Held : the performance of the contract was 
entirely frustrated by the act of the Latvian 
State, & the parties wore releirsed from it. — 

L. J. K. B. I 

669 ; 135 L. T, 223 ; 42 T. L. R. 435, 0. A. | 

2226. Add, Annotation : — Refd* Kursell v. Timber 
Operators & Contractors (1926), 95 L. J. K. B. 
569. 

3231. Add, Annotation : — Refd. Walton Harvey, 
Ltd. V, Walker & Homfrays, Ltd., [1931] 

1 Ch. 145. 

3233. Add, Annotations : — As to (2) Consd. Cantiero 
Navale Triestina v, Handelsvertretung der 
Busse Soz. Fod. Naphtha Export (1925), 94 
L. J. K, B. 579. Refd. Larrinaga v, Soc. 
Franco Americaine Des Phosphates De 1 
Medulla (1923), 92 L, J. K. B. 455; Kursell 
V, Timber Of)erators & Contractors (1926), 
95 L. J. IC. B. 509 ; The Penelope, [1928] 
P. 180 ; Hyman v, Hyman, Hughes i>. 
Hughes, [1929] P. 1 ; May v. May (1929), 98 
L. J. K. B. 770. Ai' to (2) Refd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 268; Walton 
Harvey, IXd. v. Walker Homfrays, Ltd., 
[1931] 1 Ch. 274. 

3238. Add. Annotation : — Refd. Browning v. Crum* 
lin Valley Collieries, [1926] I K. B. 522. 


3230. Add, Annotation ;--Refd. Browning v. Orum- 
lin Valley Collieries, [1920] 1 K. B. 622. 

3240. Add. A nnotailons : — Refd. Browning v, Crum- 
lin Valley Collieries, [1926] 1 K. B. 522 ; The 
Bathori, [1933] P. 22. 

3243. Add, Annotation -Refd. Browning v. Grum- 
lin Valley Collieries, [1926] 1 K. B. 522. 

3249. Add. Annotation : — Refd. Stag Line, Ltd. 
V, Foscolo Mango Co. (1931), 48 T. L. R. 
127. 

3275. Add, Annotations: — Refd. Jluntoon Co. v. 
Kolynos (Incorporated), [1930J 1 Cli. 528 ; 
Pockney v. Atkinson (1929), 112 L. T. 136; 
Eshelby v. Federated European Bank. I^td., 
11932J 1 K. B. 423; A.-(i. of Trinidad A 
Tobago V, Gordon Grant A Co., [1935] A. O. 
532. 

3276. Add. Annotation : — As to (2) Refd. Hyman 
V. Hyman, Hughes v. Hughes, [1929] P. 1. 

3280. Add, Annotations : — Refd. Hvrnan Hyman. 
Hughes V, Hughes, 11929] P. 1; A.-G. of 
Trinidad & Tobago i\ Gordon Grant & Co., 
[1935] A. C. 532. 

3282. Add. Annotations : — Consd. Cantiare San 
Rocco S. A. V. Clyde Shipbuilding & Engineer- 
ing Co., [1924] A. C. 226 ; Graves v, Cohen 
(1929), 46 T, L. R. 121. Refd. Cohen v. 
Sellar, [1926] 1 K. B. 536 ; Hyman v. Hyman, 
Hughes V, Hughes, [1929] P. 1. 

3303. Add, Annotation : — Refd. Tredegar v, Har- 
wood, [1929] A. C. 72. 

3305, Add, Annotation: — Distd. CammoU, Laird 
& Co. V, Manganese Bronze & Brass Co., 
Ltd., [1933] 2 Iv. H. 141. 

3306. Add, Annotation : — Refd. Tredegar v. Har- 
wood (1927), 44 T, L. R. 17. 

3309. Add. Annoiaiion : — Refd. Edmonson v. 
Kopner (Sir R.) Co. (1035), 79 Sol. Jo. 777. 

3310. Add, Annotation : — Refd. London & North 
Eastern Rv. Co. v. Blundy, Clark & Co. 
(1931), 20 Ry. & Can. Tr. Cas. 92. 

3314. Add. Annotation : — Refd. London & North 
Eastern Uy. Co. r. Blundrv, Clark & Co. 
(1931), 20 Ry. & Can. Tr. Cas. 92. 


of legialatioii being paHsod . . . which 
may in any wise restrict or prohibit 
the sale of yeast in any quantity or 
to any class or race, tins agreement 
shall become void," while clause 9 
provided that " if such letdjslation . . . 
relates only to imported yeast then 
your selling price , . . may be 
Increased at your option " in certain 
respects. In Juno, 1927, by Act 24 
of 1927, the importation of yeast into 
the Union was prohibited except with 
the permission of the Oomr. of Police. 
Applt. thereupon repudiated the con- 
tract, pleaded It was null Sc void under 
clauses 8 & 9 thereof : — Held : legis- 
lation prohibiting the importation of 
yeaet did not fall within the terms of 
either clause of the contract, Inasmuch 
as It did not prohibit or restrict the 
sale of yeast. — Compressep Yeast, 
Ltd. V . rusTRiBUTiNO Agenct, Ltd., 
[1928] App. D. 301.— S. AF. 

k i. .] — A contract being for 

export only : — Held : ics object was 
frustrated. — Mater &c Lags Inc. v. 
Atlantic Sugar REnNERiss, Ltd.. 
11920] 2 D. h. R. 783 ; 68 O. L. R. 
631.— CAN. 


PART VIl. SECT. 9. SUB-SECT. 3.— D. 

«p, Strilce of workmen — Lease of salt 
tcorAaf,] — Held: the contract to pay 


rent had not become impossible of 
perfonnanoe. — H abi Laxman Joshi 
V, Secretary of State for India 
( 1927), I. U, R. 52 Bom. 142.— IND, 

Refusal of muninipal licence for 
. ess contemplated.] — Fong v. 
Kfjiwin (Ont.h 11929] 3 D. L. K. G12. 
—CAN. 

PART VII. SECT. 9. SUB-SECT. 5. 

1 Lease of hotel.] — The lessees 

of an hotel property, upon prohibition 
coming into force in Alberta, sued for 
a declaration that the lease of tiic 
riremlses Sc an agreement to purchase 
the chattels in tlie hotel were ter- 
minated through failure to obtain a 
licouce : — Held : the abolition of the 
bar was a risk that must be undertaken 
by the lessee. It being a case not of 
total destruction of the subjoct-mattpr, 
but a case of sterility. — CflEiutiER Sc 
UHTON V. McCJRBIGHT Sc PENNIX(n’ON. 
[1917] 2 W. W. R. 8 ; 11 Alta. L. R. 
270 ; 33 D, L. R. 689.— CAN. 

PART VH. SECT, 9, SUB-SECT. 6. 

8278 i. Bevsd., 11924) A. C. 226; 03 
L. J.P.C.80; 130 L. T.CIO. 

PART Vn. SECT. 11, SUB-SECT. 1.— A. 

8806 i. Performance bv fnie to satis- 
faction of other partv — Whether party 
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iHYund to decide reasoiuddy or entitled io 
decide arbitrarily — Bond, fide deeisicm.] 
— Pltf. agreed to place sods around 
dnfts.’ power house to their satisfaction. 
Defts., not being satisfied with the 
sods or the worK, cancelled the con- 
tract. In an action (or damages for 
breach of contract, the jnrv founri that 
defta. barl acted hoimatly but un- 
reasonably : — IleLd : the judgment of 
defts. honestly arrived at was final. & 
pltf. wOvS not entitled to recover.— 
Truman t). Ford Motor Oo. of 
Canada, Ltd., [1926] 1 D. L. li. 9C0 
f.8 O. L. R. 317 — CAN. 


St. HcceijH of monei/ 7 - Lufy to 
died .] — A contract provided for a 
ercouUAge of the moneys rcoeived i)y 
no party to bo j)a»d to the otiicr ; — 
^cld : liability could not bo evaded by 
dlure to collect the inoneys ; but. 
hero there was good reason to suppomo 
lat litigat.ioii for tJjc pur])0fie 
jlioction would bo ust'JohS, t bore was 
0 duty to IHiffuto.— N oktimn Prra- 
INF. Co. V. Canadian Co., [1924] 


art VII. SECT. 11. SUB-SECT. 

B. (a). 

n — Agreement io sell dealer^ s 
i8ine.ss subject to granting of licence by 
':cn8ina officer .] — Hajah v* 

027), 48 N, L. IL 309.— S, AF. 



Cases 882^-8480. EnGMfe ahd Empire 

S324. Add. Annotation* ; — Coi»d. Ourtis Mo£fat v. 
Wheeler, [1929] 2 OL 224 ; Oaney v. Leith, 
11937] 2 All E. R. 632. 

3324a. ' ■ " an agreement for the 

assignment of a certain lease it was stai<^d 
that the agreement was “ subj<^ct to the 
purchaser’s solr. approving the lease.” The 
purchaser’s soh. did not approve thc 3 existing 
lease by reason of various terms therein con- 
tained. Tlie vendors sought to enforce the 
agreement by specific performance : — Held : 
the agreement was conditional on the pur- 
chaser’s solr. approving the lease, in the 
absence of 7nala fides or unreasonable conduct 
on the part of the solr., there was no enforce- 
able contract unless & until the solr.’s 
approval was obtained. 

Per Farwjell, J . : it is not, in a case of this 
sort, for the ct. to consider & hear evidence 
from the solr. with regard to what view lie 
took of the matter, or anything of that sort. 
The ct. has to look at the doemment of which 
the solr. has expiessed disapproval, &, if 
that disfipiiroval can be given bond fide &- 
without any unreasonable conduct on the 
part of the solr., then the ct. is bound to say 
that the condiflon has not been fulfilled. — 
Oakey V. Leith, [1937 j 2 All E. K. 532 ; 150 
L. T. 483 ; 53 T. L. R. 596 ; sub nowi. 
Carey i\ Leith, 81 Sol. Jo. 357. 

3326. Add. A^moUdurn : — Consd. Oanev v. Leith, 
[1937]2 AllE. R. 532. 

3327« Add, Anuoiatiom : — As to (2) Consd. Sullivan 
V, Constable (1932), 48 T. L. R. 267. Refd. 
Hall t\ Brooklands Auto-Racing Club (1932), 
48 T. L. R. 64G, As to (5) Apld. Meyrick 
V, Dyson (1925), 41 T. L. R. 368. Generally^ 
Refd. British American Continental Bank v, 
British Bank for Foreign Trade, [1926] 1 
K. B. 328. 

3328. Add, Annotaiiotis ; — Apld. Baldry v, Mar- 
shall, [1925] 1 K. B. 260; Barker v, Agius 
(1927), 43 T. L. R, 751 ; Huntoon Co. v, 
Kolynos (Incorporated), [1930] 1 Ch. 528. 
Consd. Sullivan v. Constable (1932), 48 
T. L. R. 2(S7, Refd. Andrews Bros. (Bourne- 
mouth), Ltd. V. Singer A Oo., [1934] 1 K. B. 
17 ; Cammell, Laird A Co. v. Manganese 
Bronze A Brass Co., [1031] A. C. 402. 

After this case add “ 5ee, alsoy Companies, 
No. 814a.” 


Digest Supplement. 

3330. To the oross-refOrencee following this oase 
add *‘As regards bills of exchange .] — See 
Bills op Exchange, Vol. VI., pp. 70-98.” 

3339a. .] — It is a general rule that covenants 

are to be treated as independent rather than 
as conditions precedent, especially where 
some benefit has been derived by the cove- 
nantor (Pollock, C.B.). — Newson v , Smy- 
THIES (1858), 3 H. A N. 840 ; 28 L. J. Ex. 
97 ; 32 L. T. O. S. 110 ; 157 E. R. 707. 
Annotation : — Eefd. Kldner v, Stimpson (1918), 34 T. L. R* 
434. 

3340. Add, Annotations : — Refd. Guy-Pell v, 
Foster, [1930] 2 Ch. 169 ; Huntoon Co, v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 

3346. Add, Annotaiions : — Refd. Guy-Pell v, 
Foster, [1930] 2 Ch. 109 ; Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 

3351. Add>, Annotations : — Consd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 
Refd. Guy-PeU v, Foster, [1930] 2 Ch. 169. 

3379a. Provided “ undertaking ” carried out.] 

— Bbupp V, CONYBEABE (1868), 17 L. T. 
664, Ex. Ch. ; revsg, (1862), 13 C. B. N. 8. 
263. 

. London Coipn. r. Sandon, London 

Corpn. V. Met. liy., Met. Ry. v. London Corpn. (1872), 26 
L. T. 86. 

3382. Add. Annotation : — Refd. A.-G. for Ontario 
V. Perry, [1934] A. C. 477. 

3406. Add, Annotation : — Refd. United Indigo 
Chemical Co. v, Robinson (1031), 49 R. P. C. 
178. 

3407. Add, Annotation : — Refd. Huntoon Co. v, 
Kolynos (Incorporated), [1930] 1 Ch. 528. 

3408. Add. Am'iotations : — Consd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 
Refd. Guy-Pell v. Foster, [1930] 2 Ch. 169. 

3447. Add. Annotation : — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

3487. Add. Annotaiions: — Refd. British ABening- 
tons V, North Western Cachar Tea Co., [1923] 
A. C. 48 ; Never-Stop Ry. (Wembley) v. 
British Empire Exhibition (1924) Incorpo- 
rated, [1926] Ch. 877. 

3490. Add, Annotation; — Refd, British A Bening- 
tons V, North Western Cachar Tea Co., [1923] 
A. C. 48. 


PART VII. SECT. 11, SUB-SECT. 1.— 
D, (a). 

0 i. — — .] — Haufax a Caph; 
Breton CJoai. & Ry. Co. t?. Gregory, 
Cass. Dig. 2nd ed. 727. — CAN. 

PART VII. SECT. 11, SUB-SECT. 1.— 
D. (o). 

3376 i. Promise hy parly to pay — 
Gat of particular fund,]- — Deft, insur- 
ance aasocn. was incorporated on 
Apr. ^0, 1929. Two days later, in a 
letter on the assoon.^s notepaper, signed 
by the deft. M. as chairman of directors 
A by the secretary, A addmssed to 
pltf, no., an agreement was made, in 
consideration of an adrance by pltf, 
of a sum not exceeding #J500 for pre- 
liminary expenses to secure members, 
“ to refnud the ametmt advanced as 
moneys are received from the members" 
applications."’ The last paragraph of 
the letter stated (inter alia). ‘^Xn con- 
sideration of your doing this we agree 
to refund the full amount of money 
reoelvetl for expenses.*" Pltf. oo. sued 
both M. A the assoon. to recover the 
money so advetneed Hcid .* the letter 


contained an unequivocal undertaking 
by deft, aasocn. to refund the amoimt 
advanced, A did not make the receipt 
of moneva from members" applications 
a condition precedent to its liability. — 
Associated Investment Under- 
writers (N.Z.). Ltd. v. Mackenzie 
A Dominion Mutual Insurance 
[19321 N. Z. L, R. 221.— 

N.Z. 

PART VII. SECT. 11, SUB-SECT. 1.— 

D. (Q). 

sa. Timber licence — OondiHon against 
employment of Chinese or Japanese.] 
— A condition in a special timber 
Hrsence imder Land Act (B. C,), 1908. 
that no Chinese or Japanese should 
be employed in connection there- 
with Is one of the essential t-orms 
of the licence. — A.-G. for British 
Columbia d. Brooks, Bidi-akk A Co., 
[1922] 3 W. W. R. 9 ; 63 S- C. K. 466.— 
CAN. 

sd. Contract for sale of currency — 
Pai/mcnt condition precedeni to delivery.] 
Brown (1868), 18 0. P. 

60.— CAN, 


sf. SeMing ayency agreement ,] — 
Auchteiilonib V , AjaMS (1875), 25 
O. P. 403.— CAN. 

sk. Agreement to sell land for church — 
If congregation brought together,] — Held : 
although at first conditional, the con- 
tract, by reason of a congregation 
having assembled, became absolute. — 
A.-G. V. Christie (1867), 13 Qr. 495. — 
CAN. 


PART VU. SECT. 11, SUB-SECT, 1.— 

3422 i. General rude .] — ^Where a 
document is sufficiently' clear A 
certain. A payment depends on some 
simple condition or event, it is sufficient 
for pltf, to allege that the condition 
has been complied with or the event has 
happened. The omis then lies on deft, 
to show that what was Intended by the 
document sued on to be a condition 
recedent to entitle pltf, to suooeed 
as not been complied with. — Union 
Share Agency A Investment, Ltd. 
(Liquidators) v. Spain (1927), 48 
N. L. R. 348.— S. AJP. 
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3494. Add* Atinoicdions : — ^Refd. United States 
Shipping Board v* Burrell, [1923] 2 K. B. 

Anglo-Newfoundland Development Co. 
V, Pacific Steam Navigation Co., [1924] A. C. 
406; Cohen v. Sellar, [1926] 1 K. »B. 536; 
Millar’s Machinery Co. v. Way & Son (1935), 
40 Com. Cas. 204. 

3495. Add, Annotation : — Refd. United States 
Shipping Board v. BuiTell, [1 923] 2 K. B. 739. 

3600. Add, Annotation : — Retd. British & Bening* 
tons V, North Western Oachar Tea Co., [1923] 
A. C. 48. 

3506. Add, Annotation : — Reid. Suhr (R. F. H.) 
V, Crofts (Engineers), Ltd. (1932), 49 R. P. 0. 
359. 

3508. Add. Annotation : — Distd. Chillingworth v. 
Esche, [1923] 1 Oh, 676. 


VoL m-CoDtroet Cases 8404— 

3609. Add. Annotation : — Retd. Samuel v Bumajs, 
[1924] A. C. 431. 

3513. Add. Annotations : — Consd. Acties Nord- 
Osterso Rederiet v. Casper, Edgar (1923), 
28 Com. Cas. 222. Refd. British <& Bening- 
tons V. North Western Caehar Tea Co., [1923] 
A. C. 48 ; Foley v. Olassique Coaches, Ltd., 
[1934] 2 K. B. ]. 

3514. Add. Annotation : — Retd. Admiralty Comrs. 
V. Chekiang (Owners), [1926] A. C. 637. 

3519. Add, Annotations : — Refd. Lawrence v, 
Hayes, [1927] 2 K. B. Ill; Earle v. Hems- 
worth R. D. C. (1928), 44 T. L. R. 605 ; Re 
Pinto Leite, Ex p, Bes Olivacs, [1929] 1 Oh. 
221 . 

’ 3520. Add. Citation : — Revsd, sub nom. Nichols 
V. North Metropolitan Railway & Canal 
Co. (1891), 71 L. T, 836, 0. A. 


Part VIII. — Defences to Actions for Breach of Contract. 


3553. Add. Annotation : — Consd. British Russian 
Gazette & Trade Outlook, Ltd. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd., [1933] 2 K. B. 616. 

3555. Add. Annotation : — Consd. British Russian 

Gazette &; Trade Outlook, Ltd, v. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd., [1933] 2 K. B. 616. 

3556. Add, Annotation : — Consd. British Russian 

Gazette Sc Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd., [1933] 2 K. B. 616. 

3560. Add. Annotation : — Refd. British Rassian 
Gazette Sc Trade Outlook, Ltd. v. Associat/ed 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd,, [1933] 2 K. B. 616. 

3661. Add, Annotations : — Consd. Rose Sc Frank 
Co. V. Crompton, [1926] A. C. 445 ; British 
Russian Gazette & Trade Outlook, Ltd. v. 
Associated Newspapers, Ltd., Talbot v. 
Associated Newspapers, Ltd., [1933] 2 K. B. 
016. Refd. British Sc Beningtons v. North 
Western Caehar Tea Co., [1923] A. C. 48. 
Mentd. Royal Exclumge Assce, v. Hope, 
[1928] Ch. 179. 

3563. Add. Annotation : — Consd. British Russian 
Gazette Sc Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 

3569» Add, Annotation : — Refd. Allen v- Royal 
Bank of Canada (1926), 41 T. L. R. 625. 


3573. Add. Annotation: — Consd. British Russian 
Gazette &; Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd., [1033] 2 K. B. 016. 

3575. Add. Annotation : — Consd. British Russian 

Gazette Sc Trade Outlook, I^td. v. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd., [1933] 2 K. B. 616, 

3576. Add. Annotation : — Refd. British Russian 

Gazette Sc Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd., [1933] 2 K. B. 616. 

3578. Add, Annotation : — Refd. British Russian 
Gazette Sc Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd., [1933] 2 K. B. 616. 

3585. Add. Annotation : — Consd. British Russian 

•Gazette Sc Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd., [1933] 2 K. B. 610. 

3586. Add. Annotation : — Consd. British Russian 

Gazette Sc Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd., [1933] 2 K. B. 616. 

‘ 3587. Add. Annotation : — Refd. British Russian 
Gazette Sc Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd., [1933] 2 K. B. 610. 

• 3598a. .] — ^Accord Sc satisfaction is the pur- 

chase of a release from an obligation arising 
under contract or tort by means of any valu- 


PART vn. SECT. 11 . SUB-SECT. 8.— 
A. (b). 

p 1. .] — The oonslderation for 

a Cjjuit-oloiin deed was the maintenance 
of the cantor & pltf. during: their 
If ve6. After the death of the grantor, 
deft, married, & pltf. left & lived else- 
where : — Held : as it was clearly 
meant that pltf. would live in deft. *8 
house & be maintained thero by him, 
Sc as she had no valid excuse for leaving 
him, deft, was not obliged to provide 
for her support elsewhere. — Oomean 
e. Leblanc, [19231 2 D. L. R. 1076 ; 
66 N, 8. B. 201.--CAN. 


PART VII. SECT. 11, SUB-SECT. 8.— 
A. (0). 

8609 1. What amov/sh to ut>aiver .} — 


Bowes v. Chaleyeb, 11923] V. L. R, 
295 ; 32 O. L .R. 159.— AUS, 


PART vn. SECT. 11, SUB-SECT. 3.— 

C. 

3521 i. Right of defaulting party to 
sue other party — Recovery of deposit .] — 
Dofts. contracted to supply pltf. with 
a quantity of lumber to bo loaded on 
cars in July, 1920. Defts. hauled the 
lumber to the railway elding ready for 
shipment, but pltf. failed to provide 
cars, as it was his duty to do, upon 
which the lumber could bo loaded : — 
Held : an action by pltf. to recover a 
deposit paid on the contract must be 

: — Glennie v. Rushton 

(1922), 55 N. S. B. 630,— CAN. 


part VIII. SECT. 2, SUB-SECT. 2.~ A. 

3642 i, G&neral rj/Ze.J— WiiTTEFoiir) v. 
McLeod (1868), 28 U. C. It. 349.— 


AN. 

8547 ii. .1 — Prior to foroclosurti 

roceodingfa on a given by deft., 

ltf.*s solr. wroto d<^ft.'s solr. i^buttho 
•gistored owner was willing to give 
quit-claim deed to pltf. to clear up 
10 title & avoid litigation if deft, 
ould ^ve a quit -claim deed to pltf. 
his was agreed but svbRoqiiently 
jft ’y Bolr^i received a letter fiom 
tf.’y yolr. purporting to withdraw 
om all negotiations to accept a quit- 
iim deed : — Held : there was an 
cord but no satisfaction. — Cairns e. 
' "'i. R. 690; 8 



EjfplEE Digest Supplement. 


aot t>6iag the actual pei 
^ntowoe ol the obligation- itself. The 
accord is the agreement by which the obliga- 
tion is discharged, & the satisfaction is the 
consideration which makes the agreement 
operative. It is not necessary that the 
consideration should be executed ; the con- 
sideration on each side may be an executory 
promise, tlie two mutual promises making an 
agreement enforceable at law. 

T., who owned a paper, formed a oo. with 
a capital of £.500 in £1 shares, & transferred 
his paper to the co. in consideration of the 
allotment to him of the 500 shares. T. 
gave Miss P., who was the editor of the paper, 
475 shares, retaining 25 shares himself. T. 
& Miss P. were the directoi’s of, & the only 
shareholders in the co. Defts. published in 
one of their papers two articles which T. 
considered to be a libel upon himself & the 
co. to which he had transferred his paper. 
T. & the CO. commenced actions for libel 
against defts. There was a meeting between 
T. H., a representative of defts., with the 
object of settling the litigation, & eventually 
terms of settlement were arranged on 
Oct. 10, 1032, & initialled by T. & H. The 
terms, which were headed with the name.s of 
the two actions, provided : '‘I accept the 
sum of 1 ,000 guineas on account of costs & 
expenses incurred in full dischai'ge <& settle- 
ment of my claims against ” defts. “ & the 
claims of the ” co. “ <fe the officers of that 
CO., arising out of the articles published in 
the Daily Mail ... I will forthwith 
instruct my solrs. to serve notice of dis- 
continuance, or to take such other steps or to 
agree to such other steps being taken to 
end the proceedings now pending.” Pro- 
vision was also made for a letter in the 
terms of an agreed draft to be written to T. 
by H. Pltf. CO. Sc Miss P. did not agree to 
the proposed settlement, although defts. 
were ready & willing to carry out the settle- 
ment, & the actions proceeded to trial. 
Defts. counterclaimed against T. for breach 
of warranty of authority. The jury re- 
turned a verdict for both T. Sc pltf. co., & 
judgment was entered for each of pltfs. with 
costs. The Ct. of Appeal, however, held that 
the alleged libel was not a libel on ijltf. co., 
set aside tlie judgment in favour of pltf. 
co. The judge at the trial held that T. 
ropresemted Sc warranted that he had 


authority to settle the action on behalf of 
pltf. CO. whereas in fact he had no such 
authority, & defts. were entitled to an inquiry 
as to the damages they had thereby sustained. 
Defts. appealed (inter alia) by leave of the 
trial judge, on the question of costs in both 
actions. Pltf, T. appealed against the judg- 
ment against him for damages for breach 
of warranty of authority on the ground that 
he had never represented that he had 
authority to settle the action on behalf of 
pltf. CO., Sc because the transaction relied' on 
in the counterclaim was only an executory 
accord giving rise to no rights : — Held : the 
document initialled by T. Sc H. on Oct. 10, 
19.32, was an agreement in which the con- 
sideration on each side was an executory 
promise by the other side. Sc further, a third 
party was included in the promise. The 
agreement was therefore enforceable in law, 
at any rate, by counterclaim. — ^British 
Russian Gazettk & Trade Outlook, Ltd. • 
V. Associated Newspapers, Ltd., Talbot 
V. Associated Newspapers, Ltd., [19.33] 2 
K. B. 016 ; 102 L. J. K. B. 775 ; 149 L. T. 
546, C. A. 

3606. Add. Annotalioyi : — Apld. Berry v. Berry, 
11929] 2 K. B. 310. 

3614. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

3622. Add. Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3641. Add. Annotations : — Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. Refd. Barclay 
V. Malcolm (1925), 133 L. T. 512. 

3646. Add. Annotations: — As to (1) Distd. The 
Baarn (1933), 49 T. L. R. 554. Refd. Re 
British American Continental Bank, Lisser 
Sc Rosenkranz’s Claim, [1923] 1 Ch. 276 ; 
Re Chesterman’s Trusts, Mott v. Browning, 
[1923] 2 Ch. 466 ; Peyrae v. Wilkinson, [19241 
2 K. B. 106; The Baam (No, 2), [1934] 
P. 171. 

3654. Add. Annotation : — Consd. Sowerby v. Lind- 
say (1928), 44 T. L. R. 501. 

3658. Add. Annotation : — Refd. Reading Trust, 
Ltd. V. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 

3661. Add. Annotation : — Refd. Reading Trust, 
Ltd. V. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 k. B. 492. 


PART VIII. SECT. 2. SUB-SECT. 3.— D. 

si. Discharge of morigaoe on execution 
of agreement between mortgagor mort- 
gagee .] — West v. Accidental Fire In- 
surance Co., [1927] 3 I), L. R. 260.— 

CAN. 

PART VIIL SECT. 2, SUB-SECT. 5.— C. 

3614 I. Satisfaction by one. J— Judg- 
ments ronovorod by pltf. & another 
against eleven defts. wore assigned to a 
CO. These Judgments remaining un- 
paid, T., one of defts.. under a com- 
promlee agreement arrived at in 1925 
after negariation.s 'With the co.. paid to 
the 00 . a sum which ho contended was 
paid to & accepted by the co. In full 
satisfaction of hia indebtedness. Origin- 
fillv all defts. wore jolutly & several ly 
liable in respect of the judgment debts. 
After the a^eement waa mode, the eo. 
sought to examine deft. W. as a judg- 
ment debtor : — Held : the elTect of the 
agreement was to release T- unquall- 
flodly in respect of the two judgments 

to release his oo-defts. also ; 


therefore, W, was not examinable as a 
Judgment debtor.— Luosd in v. Bai*l, 
[1929] 4 D. L. R. 643 ; 04 O. L. li. 
251.— CAN. 

PART VIIL SECT. 3, SUB-SECT. 3. 

«m. Payment by instalments — First 
payment- to be expedited.]-— Tho question 
was os to the meaning of the following 
clause : It is lioreby agi*eed that the 
said E. will, upon the 1 1th day of 
every month, beginning upon the llth 
day of Aug., a.d. 1927 (with the 
exception of the iirst payment, which 
is to be made upon the signing, sealing, 
& delivery of these presents) pay to 
the said L. the sum of 440 per month,” 
etc. A payment was made on July 11, 
the date of the agreement : — Reid : 
the payments were to be made on the 
llth day of every month, beginning 
upon Aug. H, The payment due on 
Aug. 11 was to be expedited, there- 
fore, no fresh payment would be due 
on Aug. 11. — ATiaNSON V. ATKINSON 
(1928), 00 N. S. K. 188.— CAN, 

40 


PART Vlll. SECT. 3. SUB-SECT. 4. 

3666 viii. .)— If there is no 

special covenant for payment of a debt 
elsewhere, the presumption of law Is 
that the borrower ought to seek out 
the lender for payment. — G okul Das 
V. Nathu (1925), 1. L. R, 48 All. 310.— 


3666 i. Unless creditor 

abroad .] — The duty which English law 
imposes upon a debtor to find Lis 
creditor & pay him is imposed upon 
him only If the creditor is within the 
realm. If in India a debtor Is subject 
to the same duty, it Is similarly limited, 
— Bansilal Abirohand V . Gbulan 
MAUBun Kitan (1926), 63 L. R. Ind. 
App. .58 —IND, 


pi. 

(1854), 4 C. P. 293.— CAN. 

.1 — Dornbbro V. 

, (19291 1 D, L. R, 811; 
40 B. C. R. 415.— CAN. 



VoL m-~Contract. Cases 3667~38ia 


8667. Add. AnnoUUwna : — Refd. Reading Trust, 
Ltd. V. Spero, Spero v, Reading Trust, Ltd.. 
[1930] 1 K. B. 492 ; Bremer v. Oeltrausport 
G.m.b.H. & Drewry, [1933] 1 K. B. 753. 

3671. Add, Annotation: — Retd. Reading Trust, 
Ltd. V. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 

3673. Add^ Annotation: — Refd. H. v. H., [1928] 
P. 206. 

3680. Add, Annotations : — Refd. Midland Mot-or 
Showrooms v, Newman, [1929] 2 K. B. 256 ; 
Vanbergen v. St. Edmunds Properties, Ltd., 
[1933] 2 K. B. 223. 

3701. Add, Annotation : — Apld. Vanbergen v, St. 
Edmxmds Properties, Ltd., [1933] 2 K, B, 
223. 

3707. Add, Annotation : — Refd. British Russian 
Gazette 4lte Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd., [1933] 2 K. B. 616. 

3709. Add, Annotation : — Consd. British Russian 
Gazette So Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd., [1933] 2 K. B. 616. 

3713. Add, Annotation : — Consd. British Russian 
Gazette So Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd., [1933] 2 K. B. 616. 

3715a. Forbearance — Agreement for payment by 
instalments — Whole sum due on default of one 
Instalment.] — Deft, owed pltf. £266 17.9. 6rf. 
for gaming debts. In consideration of pltf.’s 
forbearance to press his claim at 1'attersalls, 
deft, agreed that in sett legmen t of the debt 
he would give pltf. two bronzes, So pay him 
two instalments of £20 each on specified 
dates. The agreement provided that, upon 
default in due payment of any instalment : 
“ the whole then remaining balance of tlie 
original sum above-mentioned shall become 
due So payable forthwith.” Deft, defaulted 
in payment of the second instalment of £20, 
So pltf. sued him for £218 17.9. 6d., giving 
credit for the first instalment So the two 
bronzes at a valuation of £28 : 

(1) the expression ” the original sum above- 
mentioned ” meant the original debt of 
£226 17^. (id.. So could not/ bo regarded as the 
two bronzes A the two money instalments of 
£20 ; (2) to ascertain the balance of the 

original sum payable on default, a money 
value would have to be put ni)on the bronzes, 
So evidence of such value was therefore 
admissible ; (3) the clause which provided 
that the remaining balance of the original 
sum should become payable in the event of 
default was not a penalty clause.— liATTEB v. 
COLWILL, [1937] 1 All E. K. 442 ; 53 T. L. K. 
383 ; 81 Sol. Jo. 79, C. A. 

3749. Add, Annotation : — Reid. Houlder, [1929] 

1 Ch. 205. 


3751. Add, Annotation : — Refd. Albemarle Supply 
Co. V, Hind, [1928] 1 K. B. 307. 

3752. Add, Annotation : — Held. British So North 
European Bank v. Zalzstein, [1927] 2 K. B. 92. 

3763. Add, Annotation : — Consd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 625. 

8781. Add, Annotation : — Consd. Allen v. Royal 
Bank of Canada (1025), 41 T. I.. R. 625. 

I 3784. Add, Ayinoiation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

87843. .] — Hall v. Pad lev (1923), 166 L. T. 

Jo. 83. 

1 3784b. .] — Pltf. granted a bill of sale over 

certain furniture to a moneylender, &, as 
she was unable to pay him the lirst instalment 
when it became due. defts. agreed to advance 
to her £1,000 on another bill of sale for 
the purpose of paying him off So of having 
her furnitme released from the first bill of 
sale. Pltf. accordingly received a cheque for 
£1,000 from defts. & after receiving it she 
executed the second bill of sale, which stated 
that the consideration for it was £1,000 paid 
to pltf. 1 n an action by pltf. to restrain defts. 
from disposing of the furniture comprised 
in the see-ond bill of sale, pltf. relied on Bills 
of Sale (1878) Amendment Act, 1882 (c. 43), 
8. 8, So she contended that the real con- 
sideration was the payment off of the money- 
lender So the release of her furniture from the 
first bill of sale : — Held : the consideration 
for the second bill of sale was the. loan of 
£1,000, as a cheque was a good payment 
until dishonoured there was no need to state 
in the second bill of sale that the payment 
was by cheque, So therefore, as the considera- 
tion was correctly stated in the second bill of 
sale, the action failedr — D'IJ srz v. Traffics So 
Discoveries, Ltd. (1024), 40 T. R. 441. 

3784c. .] — If a bill of exchange or note be 

taken on account of a debt & nothing be 
said at the time, the legal effect of the trans- 
action is that the original debt remains, but 
the remedy for it is suspended till the maturity 
of the instrument in the hands of the creditor, 
If the bill or note is given not by the debtor 
but by a stranger, the action for the original 
debt is equally suspended. — Allen v. Royal 
Bank of Canada (1925), 95 L. J. P. C. 17; 
134 L. T. 194; 41 T. L. R. 625, P. C. 

3803. Add. Annotation : — Consd. Vanbergen v. St. 
Edmunds Properl/ies, Ud., [1933] 2 K. B. 
223. 

3806. Add., Annotation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 025. 

3813. Add. Annotation : — Refd. Jones v. Waring 
So Gillow, [1926] A. C. 670. 

3817, Add. Annotation : — Consd. Allen v. Royal 
Bank of Canada (1025), 41 T. L. R. 625. 

3818. Add, Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


PART VIII. SECT. 3. SUB-SECT. 6.— F. 

sp. Manager of debtor agent of 
crediior — Fraudulent entry of payment.] 
— McMoiuus V. Emprksb Theau-rk 
Oo., Ltd.. [192.11 2 D. L. TX. 56.'> ; 16 
Saflk.^L. R. 504 : [1923] 1 W. W. R. 
1144.— CAN. 

PART Vm. SECT. 3, SUB-SECT 6.— 
G. (b) 1. 

8766 iv. .] — Babinbauv. Bour- 

D. L. 11. 852.— CAN, 


PART VIII. SECT. 3, SUB-SECT. 5.— 
O. (b) U. 

3799 i. Acceptance in satisfaction 
Questiim of fact.] — The keepiriK S: uf^ing 
of Q cheque handed to a creditor on 
debtor’s oondition that il is to bo 
taken«in satisfaction of a claim for a 
larger amount, & with words on tho 
cheque so Intimating, is not conclusive 
in law of an accord & sa.tisfaotion ; 
whether it was accepted in &atl8fa^*.tioM 
of tho claim is a tniestion of fact. — 

41 


< r. Flaok, (lOld.'n 3 

32; 1(5 Sank. R* 

\V. W. K. 1289. — CAN. 

PART VIII. SECT. 3, SUB-SECT. 5. 

— G. to) i. 

3822 iv. — — -1 — in an action ior 
amaj?c8 pitf, allegod that def t. h td 
ejyliffcntlv set out a Are which 
(vsti'oyed* pltf.’s granary Sc. wheat 
icrcih. The defence pleaded was 
mt deft, had given pltf. a promissory 
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3833. Add, Annotation : — Consd. Alien v. Royal 
Bank of Canada (1926), 41 T, L. R. 626. 

3864. Add, Annotation : — ^Refd. Re Houlder, [1929] 
1 Oh. 206. 

3869a. Payment into bank to account of creditor’s 
solicitors.] — ^Variation in the performance of 
a promise is no consideration for forbearance 
by the promisee where in fact it is aUowed at 
the promisor’s own request. 

Pltf., being indebted to defts., an agree- 
ment was made between him & defts.* eote. 
that, if ho would pay the amount of the debt 
into a bank in the country for the credit of 
defts.’ solrs. in London, that payment would 
satisfy all sums which he owed to defts, &> 
a bkpcy. notice which they had issued in 
respect of part of the debt would not be 
served on him. Pltf. alleged that he carried 
out his part of the agreement, but that, in 
breach thereof, defts., by a clerk of their 
solrs., served him with the bkpcy. notice. 
In an action for damages for breach of the 
agreement it was held, that, as pltf. by the 
a^eement was not to pay his debt to his 
creditors, but was to pay the money to the 
account of defts.’ solrs., which he was not 
under any obligation to do, there was suffi- 
cient consideration to prevent the agreement 
being wudum pactum & pltf. was entitled to 
niaintain an action for breach of the agree- 
ment. On appeal : — Held : on the evidence 
the concession made by defts. as to time & 
place of payment of the debt was entirely 
to oblige pltf. & that no benefit thereby 
accrued to defts. ; A, that being so, the 
agreement was a mere nudum pactum gave 
no cause of action for breach of contract. — 
Vanbekgen V, St. Edmunds Properties, 
Ltd., [1933] 2 K. B. 223 ; 102 L. J. K. B. 
369 ; 149 L. T. 182, C. A. 


Sub-sect. 6. — In What Currency and at 
What Rate op Exchange Payment must 

BE MADE. 

See Money and Money-Lending, Vol. XXXV., 
pp. 169-176, & Supp. 


3874. Add* Annotation : — Refd. Abram S.S. Oo. 
V, WestviUe Shipping Co., [1923] A. 0. 778. 

3880. Add, Annotation : — Refd. Albemarle Supply 
Oo. V. Hind, [1928] 1 K, B. 307. 

3882, Add, Annotation A« to (2) Consd. Stepney 
Corpn. V. Osofsky, [1936] 3 iUl E. R. 494. 

3883a. .] — On Sept. 17, 1935, a certain sum 

was owing by resp., a licensed street trader, 
to applt. corpn., in respect of removal of 
refuse other services. During the period 
from Sept. 18, 1935, to Mar. 17, 1936, further 
sums became due for similar services. &, 
during the same period, certain payments 
were made by resp. to applt. corpn. Resp. 
did not specifically appropriate any of tlieso 
payments t<j any particular charges. Applt. 
corpn. purported to appropriate the pay- 
ments in satisfaction of the airears of earnest 
date, &, on Mar. 17, 1936, sought to recover 
the balance alleged to be due. The justices 
thought that resp. believed that he was 
making payments towai‘ds current dues, A 
decided that the apin‘opriation by applt. 
corpn. was not, tSc could not be properly 
made, & they held that applt. corpn. could 
not recover a sum larger than the difference 
between the rtioney due in respect of the 
period from Hept. 18, 1935, to Mar. 17, 1936. 
A the amount paid by resp. during that 
j)eriod. Applt. corpn. appealed, contending 
that, in the absence of specific appropriation 
by resp., applt. corpn. was entitled to 
appropriate the payments, to satisfy any 
arrears, even though the arrears might be 
irrecoverable at law ; — Held : the justices 
had not found that there has been any 
appropriation by resp. — Stepney Corpn. r. 
Osofsky, [1937] 3 All E. B. 289, C. A. 

‘ Add. Annoiatione : — Apld. Albemarle Supply 

Oo. V. Hind (1927), 43 T. L. R. 652. Refd. 
Albemarle Supply Co. v. Hind, [1928] 1 K, B. 
307 ; Stepney Corpn. v. Osofsky, [1036] 3 
AU E. R. 404. 

3909. Add, Annotation : — Refd. Albemarle Supply 
Co, V, Hind, [1928] 1 K. B. ?07. 


note In satisfaction of his claim. The 
note had not been paid : — Held : in 
the absence of evidence of an express 
or implied agrreement under Mrhich pltf. 
took Iho note in satisfaction of his 
claim, the action lay ; the only effect 
of the note being to convert the claim 
from an unli«inldated one to a liquidated 
one, the amount of the note being 
taken to bo the amount which the 
parties had agreed on as that for which 
the tortfeasor was liable, subject, in the 
present case, to a deduction of the net 
amount received by pltf. on a sale of 
part of the wheat which the parties bad 
agreed pltf. should deduct from the 
note.-— G jesdaj. v. Bergh, [1935] 3 
W. W. li. 2DC,— CAN. 

PART Vnl. SECT. 8. SUB-SECT. 5.— K. 

«r. Agreement by creditor b to work 
mine — ConditionaX on mine proving 
valtuible — Jkline valueless — Formation of 
comjjany by creditors — Whether con- 
elusive as to accord dr satisfaction ,] — 
Whitla V, Phair (1808), 12 Man, L. E. 
122.— CAN. 

PART VUI. SECT. 3, SUB-SECT. 7.— A, 

3871 1, By debtor — How far creditor 
bound by dd»tor*$ appropnation,] — A 
creditor cannot appropnate in op: 
tion to his debtor^ expressed int^ 

Ghosj® V, 


Abdul Hannan (1927), I. L. R. 65 
Calc. 624.— IND. 

3871 ii. .] — Kauibaoh v, 

Eichel, [1930] 1 D. L. E. 983 ; 1 
M. P. E. 383.— CAN. 

3876 i. .1 — A debt owing from 

a creditor to nis debtor cannot be 
considered as a payment by debtor 
until he consents to the creditor re- 
taining it Sc applying it on his Indebted- 
ness. — ^Matphewson V. Thompson. 
119251 2 D. L. R. 1211; [19261 2 

W. W. R. 161 ; 19 Sask. L. E. 420.— 
CAN. 

3876 il. .3 — A person who pays 

money has a right to apply that pay- 
ment to any of the debts which he 
owes. — A lbert v. Storey, [19251 4 
D. L. R. 374,— CAN. 

3884 lii, .] — Where a debtor, 

who owes more than one debt to the 
same eroditor, makes a payment with- 
out appropriating It towards the dis- 
charge of any pai^ular debt, the right 
of tne creditor to appropriate the 
amoimt paid toward any of the debts 
due to him continues up to the time 
when he applies the payment towards 
the discharge of a p^ticular debt.— 
Manisty V. Jameson C1925), I. L. R. 
5 Pat. 326.— -IND. 

3884 iv. — — ^^1— Where a 

debtor owes several debts ^ one person 

42 


& makes a payment to him, but has 
not taken advantage of the privilege 
conferred upon him by Indian Ooutraot 
Act, s. 59, the creditor is at liberty to 
apply the payment In liquidation of 
any lawful debt actually due & pay- 
able to him from debtor. — Relu Mal 
V. AHMAD (1925), I. L. R. 7 Lah, 17. — 
IND. 

8884 V. .3 — Fraser v, 

hoom (1863), 10 Gr. 207.— CAN. 

3884 Vi. .3 — Dashabathi 

Qhose V. Hhondkab Abdul Hannan 
(1927), I. h. R. 65 <3alo. 624.— IND. 

m I, AppropriaUon to interest.] — 

When iiayments are received generally 
on account of a debt, which is in part 
interest & in part principal Sc no specific 
appropriation Is made, they are 
treated as applicable to interest in 
priority to principal. — Falk v. Hauqh 
(1935), 63 0. L. R. 163 ; [1936] 

V. L. R. 238 ; 41 Argus L. R. 255 ; 
9A.L. J.70.— AUS. 

PART VIII. SECT. 3, SUB-SECT. 7.— C. 

8918 i. Mortgage d^t — Or 

simple contract A mtgw., in 

receipt of the rents & profits of the 
mortgaged premises, sold, goods to the 
mtgor., & the latter assented to the 
rec^pts being applied first in payment 
of the acOount for goods sold : — Held : 
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3920. Add. Ann-otation : — Refd. Stepney Corpn. r. 
Osofsky, [1936] 3 AU E. R. 494. 

3030. Add, Annoidiwis : — Ref d. Albemarle Supply 
Co, V, Hind, [1928] 1 K. B. 307 ; Be Blake, 
Re Minahan’s Petition of Bight, [1932] 1 Oh. 
54, 

3946. Add. Annotations : — Con$d. Leeson v. lieeson, 
[1986] 2 K. B. 150. Refd. Stepney Oorpn. v, 
Osofsky, [1936] 3 All K. B. 494. 

8040a. .] — Where a creditor appro- 

priates his debtor’s payments in his books 
without communicating the appropriation to 
the debtor, the creditor is not bound by the 
appropriation. — London & Westminster 
Bank v. Button (1907), 61 Sol. Jo. 406. 

3950a. ,] — ^^An appropriation of a payment 

cannot be inferred from an intention in the 
mind of the debtor un communicated to the 
creditor. It can only be inferred from cir- 
cumstances known to both parties. 

A husband &; wife sejiarated under an oral 
agreement by which the husband agreed to 
pay his wife £3 a week for the maintenance 
of herself & their child, B. Later the parties 
entered into a written agreement by wliich 
the husband agreed to pay the wife £300 by 
weekly instalments of £2 a week in respect 
of certain premises wliicli belonged to them 
jointly. The agreement provided that on 
the failure of the husband to ijay any instal- 
ment he became liable to pay forthwith the 
balance of the £300 then due. The husband 
afterwards sent to his wife £5 (>ach week under 
th(^ two agreements. Tlie wife subsequently 
obtained a decree nisi for the dissolution of 
her marriag(i, & the htisband after the lapse 
of a week, on the advice of his counsel in the 
Divorce Ct., sent each v.^eek to the wife £3 
only. Tlie wife sued the husband to recover 
£92 as being due under the written agreement 
in respe(;t of the purchase of the house. The 
husband alleged iliat he had appropriated 
the £3 which he sent each week as to £2 in 
respect of the weekly instalments due under 
the written agreement, & as to £1 for the 
maintenance of the child B., &; he alleged that 
he sent a slip to his wife with the first pay- 
ment of £3 containing the words : “ This is 


for the house &; B.” The wife, however 
denied having received the slip. No notice 
to produce it was given. The county ct. 
judge, however, admitted secondary evi- 
dence of its contents, &: held that, even if 
the slip was not sent, the husband had appro- 
priated the i)ayments to the weekly instal- 
ments due in respect of the house. On appeal 
by tlie wife it was admitted that secondary 
evidence as to the (jontenis of the slip was 
inadmissible : — Held : there must be some- 
thing more than an intention of the debtor 
uncommunicated to the creditor to amount 
f.o an approjiriation by the debtor ; there 
must be a notice, express or implied, to the 
creditor to inform Iiim of the appropriation. 
There was no evidence upon which the county 
ct. judge could find that there had been an 
appropriation by the debtor. — L eeson v. 
Leeson, [1036] 2 K. B. 156 ; [1936] 2 .Vll 
E. B. 133 ; 105 L. J. K. B. 362 ; 154 L. T. 
710 ; 52 T. L. B. 461 ; 80 Sol, Jo. 424, C. A. 

Annotation : — Consd. Stepney Corpti. v. Osofsky, [1036J 3 All 
E. R. 494. 

3961. Add, Annotations: — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307 ; Holder v. 
I. B. Comrs. (1932), 48 T. L. B* 365 ; Phila- 
delphia National Bank v. Price, [1937] 3 AU 
El. B. 391; Taylor v. Taylor, [1937] 3 All 
E. K. 571. 

3077. Add. Annotaiions ; — Ref d. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307 ; Near East 
Beliefs. King, Chasseur & Co., [1930] 2 K. B. 
40. 

3090. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

3098. Add, Annotation : — Refd, Madras Official 
Assignee v. Krishnaji Bhat (1933), 49 T. L. B. 
432. 

4000. Add. Annotaiions: — Refd. Be Wait, [1927] 1 
Ch. 606 ; Madras Official Assignee v. Krish- 
naii Bhat (1933), 49 T. L, B. 432 ; Taylor v, 
Taylor, [1937] 3 All E. B,. 571. 

4001. Add. Annotation : — Refd, Bs Wheeler & Co., 
Trustee v. Kirby & Grainger (1933), 102 
L. J. Ch. 341. 


an incumbrancer, whose rights accrued 
after the settlement, was not entitled 
to take the position that the rents & 
profits necessarily it irrovcKTably re- 
duced the mlge. as they were received. 
— MiTCttELL e. Saylor (1901), 21 
C. L. T. 224 ; 1 O. L. R. 458.--CAN. 

3913 li. — .J—Re 

Brown (a Banicbupt) (1851), 2 Gr. 
111.— CAN. 

n i. Running aovount.] — Petrie 

.), Ltd. V. Frizzle, (1925) 4 D. L. R. 
5 ; (Yn appeal, 11926] 2 D. L. R. 419 ; 
^20) 1 W. W. B. 905.— CAN. 

3926 ii. .1— Although. 

in the absence of an approprlajfclon by 
the debtor, a creditor may apply a 
payment or part thereof towards 
satisfaction of a statute-barred debt, 
such an appropriation will not revive 
the residue of that debt.— Burton v. 
Hunter, U9313 2 W. W. R. 301.— 
CAN. 

3934 i. Earlier debt .] — Under 

an agreenient whereby defts. undertook 
to pay through a co-operative a«socn. 
fur goods supplied up to a cort^ 
amount by pltf. to the assoon. : — 
Bdd : money paid to pltf. by the 
assooR, after the execution of tho agree- 
ment could not be appropriated to a 


'ii 


debt owing to pltf. under a former 
agreement of tho same kind.— Ood- 
vn.LE Co.. Ltd. v. Goddard. [1926] 
1 W. W. R. 602 ; 22 Alta. L. R. 41.— 

CAN. 

3934 ii. Arrem s of salary — 

Unless appropriation debtor to current 
salary.] — Re Logan (H. J.) Co. (Out.), 
[1926] 2 D. L. R. 946 ; 7 C. B. R. 325. 

—CAN. 

Q i. .1 — McGregor v, 

Gaulin (1848), 4 U. C. R. 378.— CAN. 

g i, Diapuled debt,] — Semftle: 

where a oredltor is owed more than one 
debt by the same debtor, but the 
amount of one of the debts b* disputed, 
a payment made by the debtor gener- 
ally cannot be appropriated by the 
creditor to the disputed debt. — J ones 

V. UZBLMAN, [1929] 2 D. L. R. 464 ; 1 

W. W. R. 143; 23 8. L. R. 354.— 
CAN. 

t i. .1 — Robs v. Perrault 

(1867). 13 Gr. 206.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 7.— 
E. (a). 

3981 I- Sta^enwrU of Sc<yrr & 

Prden V . Elliott, 2 p* L. K. 

504 ; [1926] 2 W. W. B. 154 ; 37 

B. G, R. 143.— CAN. 
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8961 ii. .3 — The rule in Clayton's 

Cfxse 1 h at best merely a presumption. — 
Canadian Bank of Corimercb v. 
Smith (1911), 17 W. L. H. 136; 3 
Alta. L. R. 299.— CAN. 


8962 V. .] — Canadian 

Bank op Commerce e. Smith (1911). 
17 W. L. R. 135 : 3 Alta. L. R. 299.™ 

CAN. 


3962 Vi. .] — Lake v. 

CROaniE (1911), 9 Nlld. L, K. 490.-— 

NFLD. 


3962 vU. .] — A dJjbtor has 

,he right to apply a lii any 

vay he thinks fit, & If tlicrc are sovei-aJ 
iebts he has a right to say to which of 
;he debts tlie payment 8l)all applied. 
Vhon there is no appropriation by 
he debtor, tho creditor has the right 
,0 appropriate, & it seems that ho 
nav appropriate a payinont to an 
lUCTarantood debt. If neither the 
lebtor nor tho creditor makes any 
Lppropriatlon, the law appropriates 
ho payment upon equitable princlpJos, 
t print d facie to t lie earliest debt — 
sTash-Simington Co., Ltd. v. CaxT)- 






jji. .] — Paradis & Sons v. 

Silesse, [1931] 3 M. P. R. 666. — 
CAN. 
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400S» Add, Annotation : — ReM. Madras Official 
AssigUBe V, Krishnaji Bhat (1933), 49 T. L. K. 
432. 

4008. Add, Annotation: — Refd. Harrods, Ltd. v. 
Tester, [1937] 2 All E. II. 236. 

4009. Add, Annotation : — Refd. Houghton v, Not- 
hard, Lowe & Wills (1927), 44 T. L. R. 70. 

4017. Add, Annotation : — Refd. Smith v. Wood* 
[1929] 1 Ch. 14. 

4059a. .] — Feeney v. Fibbeck Main Coi.- 

liiBBiES, Ltd., [1926] 2 K. B. 218 ; 96 

L. J. K. B. 689 ; 134 L. T. 745 : 19 B. W. 
0. C. 33, C. A. 

4077. Add, Annotations : — Refd. Saunders v. 
Young’s Brewery (1925), 42 T. L. R. 1.36; 
British Russian Gazette & Trade Outlook, 
Ltd. V, Associated Newspapers, Ltd., Talbofc 
V, Associated Newspapers, Ltd., [1933] 2 
“C. B. 616. 

4095a. Loan by director to private company 
Part of ioan remitted — Agreement that full 
loan provable in winding up.] — The managing 
director of a private co. lent to the (x). 
£3,400. In Mar. 1935, he agreed that of that 
sum £1,612 6s. 8d., being tlie amoiini- of the 
loss incurred in the first trading year of the 
CO., should only bo ro>paid to him by iiu) co. 
while it was a g(nng concern out of prohts, 
but, if the CO. went into liquidation, the 
whole debt was to rank on a par with the 
other unsecured creditors of the (;o. The 
agreement was set out in a minute of a board 
meeting <to accounts drawn uiJ by the 
accountants to give effect to that minute 
were signed by the managing dirend^or <fc his 
co-director. On the assets side of the account 


there was a statement with respect to 
general profit <fe loss accoimt “ Net 
loss. £1,012 6s. 8d, less T.S. loan fund 
£1,612 6d. Sol.,” <&: nothing was carried into 
the assets column in respect of the debit 
balance of the profit loss account. The 
liquidator i)0.sti3oned the director’s proof as 
to this sum of £1.612 6s. Hd. until all creditors 
had been paid in full : — //eld : in the absence 
of proof that any creditor had acted to his 
own detriment after having seen the balance 
sheet, there was no case of estoppel & the 
managing director was entitled to i)rove for 
the sum in question in competition with the 
ordinary creditors. — He Genekal Preserv- 
ing Co., Ltd., [1937] 1 All E. It. 693 ; 81 
Sol. Jo. 237. 

4119, Add, Annotation : — Consd. lie Porter (Wil- 
liam) A Co., [1937) 2 All E. K. 361. 

4130. Add, Annotation: — Refd. Richmond v. 
Savin, [1926] 2 Iv. B. 530. 

4132. Add. Annotation: — Uonsd. Josselson 
Borst, [19371 3 All K. H. 722. 

4133. Add, Annotation : — As to (2) Consd. Smith 
V. Wood, [1929] 1 Ch. 14. 

4193; Add, Annotation: — Refd. Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

4203. Add, Annotation : — Folld. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

4285. Add, Annotations: — Refd. Lawrence v, 
Ilayes, [1927] 2 K. B. Ill ; Humphery v, 
Wilson (1929), 141 L. T. 409. 

4317a. .] — (1) One bond, be it of record or 

not, cannot merge another bond. — H iggbns’ 
Case (1605), 6 Co. Rep. 44 b ; 77 E. R. 320. 


Part IX. — Constructive Contracts. 


4325. Add. Annotation : — Refd. He Debtor (No. 
627 of 1936), [1937] Ch. 156. 

4340a. Double payment by bank to client’s order.] 

— -Pltfs., a London bank, on telegraphic in- 
structions from a bank in Warsaw, which was 
acting for a Polish co., paid to defts. £2,000 
on account of a sum of over £4,000 owed by 


the Polish co. to defts. The Warsaw bank 
then wrote a letter of confirmation, but pitfs. 
mistook the letter for a direction to pay defts. 
a further sum of £2,000 «fc did so. Afterwards 
the Polish co., believing the sum paid off to 
be £2,000, told the Warsaw bank to arrange 
for the payment of another £1,000, but the 


PART VIIl. SECT, 3. SUB-SECT. 8. 

g i. Defence to action on I.O.U.] 

— A. & B. wore In partnership for some 
years up to 1907. In that year the 
partnership was dlflsolvod, as the 
result of an arbn. for the settlement of 
matters outstanding between tho 
partners, A. paid B. £2,000. There- 
after the two were on unfriendly 
teiauB, & B. was in poor circumstanoes. 
B. died in 1923, & A. in 1927. In 
1928, when the arbiter & tho clerk to 
the arbn. were both dead, & the papers 
relating to It could not be traced, 
B.'fl executrix found, lying among 
some papesrs of no value, an I.O.U. for 
£200, dated 1897, muted by A. In 
favour of B. She thereupon brought 
an action agednst A.*s trustees for 
payment of tne sum in the I.O.U. ; — 
Held: in order to establish that the 
debt had been discharged. It was 
sufficient to prove a state of facte 
inconsistent with its continued sub- 
slstenoo, &, particularly In view of the 
creditor’s delay In asseiting the claim, 
defenders had discharged that onus. — 
McKenzie’s Executrix v. Morrison’s 
Trustees, tl930i S- c 830. — SCOT. 


PART Vm. SECT. 3, SUB-SECT. 9.— 
A. (a). 

4028 iv. .1 — Ontario Equit- 
able Law & Ar<ni>KNT iNSURANt's 
Co. V. Baker, 119261 2 I). L. H. 2S9 ; 
[19261 B. C. 11. 297,— -CAN. 

4050 iii. .] — Gjksual v. Bergh, 

[19353 3 W. W. R. 296.— CAN. 

PART VIIL SECT. 4. SUB-SECT. 6.™ A. 

4134 ii. .1 — Moopie v, Mac- 

kenzie, [19251 1 D. L. R. 801. — CAN. 

PART VIIl. SECT. 4. SUB-SECT. 7.— 
A. (a). 

4200 iil. .1 — ^Whore several 

debtors are bound jointly, a release 
given to one discharges the others 
unless the creditor, when granting the 
release, reserves bis right against 
them ; this rule applies as much to 
a Judgmimt debt as to any other 
obligation. — C astle r. Bilsky (1921), 
50 O. L. R. 536.— CAN, 

PART VIIL SECT. 4. SUB-SECT. 9. 

«r. On eecuriiy for debt.] — Tjio rc- 
loase of a debt operates as a roJcRHC of 
any security held In respect of it, — 
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A.-G. V , Smith be France, [19251 
S. Z. L. R. 217.— N.Z. 

PART VIIL SECT. 5. SUB-SECT. 1.— 
B. (a). 

4282 i. Wfiether court will give effect 
to intention — Gathered from instru- 
ment,] — MoKetgan v. MoQuken, [1931] 
2 D. L. R. 993 ; 3 M. P. H. 235.— 

CAN. 

PART IX. SECT. 1, SUB SECT. 1.— A. 

4325 i. General rule .] — WiiiiON t>. 
Mason, Lamb v. Wilson (1876), 38 
U. C. R. 14.— CAN. 

PART IX. SECT. 1, SUB-SECT. 1.— C. 

«t, Pamnent to enable fulfilment ot 
contract.] — Where a tiiniier contract 
contained the terms that Govt. & 
all <dber dues should be paid bv tho 
ocmtractor, & deft. co. reserved the 
right to retain Govt, dues from the 
oontractur until clearance had been 
furnished : — Held : money paid by 
deft. CO. to furnish the clearance was 
paid on behalf of tho coDt.ra^*t.or to fulfil 
his contract & was changeable against 
him. — Keane v, Canadian Paoifio 
By. Co. (1924), 34 B. C* R. 127.— CAN. 



instpuctions accordingly sent by the Warsaw 
bank to pltfs. were lost in transmission 
were never received. On discovering the 
facts pltfs. were willing to credit defts. with 
the above-mentioned £1,000 k, brought an 
action to recover £l.000, the balance of the 
£2,000, as- money paid under a mistake of 
fact : — Held : (1) there was no such mistake 
of fact as entitled pltfs. to maintain that the 
amount claimed was money paid t*o their 
use, & the action failed ; (2) pltfs. had been 
negligent as between themselves defts. — 
Barclay & Oo., Ltd. v. Malcolm & Co. 
(1925), 133 L. T. 512; 41 T. L. R. 518 ; 
69 Sol, JTo. 675. 

4341. Add, Annotation : — Refd. He Debtor (No. 
627 of 1936), [1937] Oh. 150. 

4351. Add. Annotation : — Consd. Be Oiiotwyud’s 
Estate, Dunn’s Trust, Ltd. r. Brown, 11937] 
3 AU E. R. 530. 

4358a. Payment of rates on tithe rentcharge by 
occupier — Demand after Tithe Act, 1891 (c, 8).] 

— At the date of the passing of the above Act 
rates upon a tithe rentcharge were due & in 
arrears, owing to the omission of the over- 
seers to demand payment thereof from the 
occupiers of the land out of which the tithe 
rentcharge issued. The tithe rentcharge for 
the period in respect of which the rates in 
arrear were due had been paid bo the tithe- 
owner in full. After the passing of the Act, 
the ovei'soers. purporting to act under I'ithe 
Act of 1837 (c. 69), s. 8, demanded payment 
of the arrears of rates from the occupiers 
of the land, who paid them, & were allowed 
the amount thereof by their landlord, the 
owner of the land, out of the half-year’s rent 
next becoming due. Subsequently thereto 
. a half-year’s tithe rentcharge became payable 
by the landowner. The landowner claimed 
to deduct therefrom the amount which he 
had allowed to the occupiers out of their 
rent in respect of the arrears of rates paid 
by them : — Held : having regard to the 
Act of 1891, s. 0, the payment of the arrears 
of rates by the occupiers was a voluntary 
payment, they were not entitled to deduct 
the amount so paid from their rent conse- 
quently the landowner was not entitled to 
deduct ’<the amount which lie had allowed to 
the ocjcu piers from the tithe rentcharge due 
by him. — Re Tithe Act, 1891, Roberts v. 
Potts, Jones v. Cooke, [1S94] 1 Q, B. 213 ; 
58 J. P. 333 ; 42 W. R. 294 ; 9 R. 230 ; 
sub nom. Jones v. Potts, Jones v. Cooke, 
63 L. J. Q. B. 381 ; 69 L. T. 849 ; 10 T. L. R. 
Ill, C. A. 

Annotation Lewis i?. Hughes, [19161 1 K. B. 831, 

4359. For “ Payment to clear off maritime 

lien — No request from mortgagees read 
“ Payment to clear off maritime lien — No 
request from mortgagees.*’ 

Add, Annotations: — Refd. The St. George, 
(1926J P. 217 ; The Goulandris, [1927] P. 182; 
The Stream Fisher, [1927] P. 73. 


Vol. xn. — ^Contract. Cases 4840a— 4440a. 

4360, For Premiums on husband’s life 

policy paid by wife— First life Interest under 
settlement of policies taken by wile read 
‘‘Premiums on husband’s life-policies paid 
by wife — First life interest under settlement of 
policies taken by wife.” 

4372. Add. Annotation : — Refd. Christoforides v. 
Terry, [1924] A. C. 566. 

4377a. Double payment by bank.] — Barclay & 
Co., Ltd. v, Malcolm Co., No. 4340a, 
ante, 

4379. Add. Annotations Consd. Brooks Wharf & 
Bull Wharf, Ltd. v. Goodman Bros., [1937] 
1 K. B. 534. Refd. Akt. Dampskibs Steinstad 
V. Pem'son (1927), 137 L. T. 533. 

4382. Add. Annotation : — Consd. Spencer v, Ash- 
worth Partington, [1925] 1 K. B. 589. 

4385. Add. Annotations: — Refd. Liggett (Liver- 
pool) V. Barclays Bank (1927), 137 L. T. 443 ; 
B>e Debtor (No, 627 of 1936), [1937] Ch. 156. 

4390. Add. Annotation : — Consd. Smith, Hogg v. 
Bamberger, [1929] 1 K. B. 150. 

4400. Add. Annotation : — As to {i) Refd. Eaton v. 
Donegal Tweed Co. (1935), 79 Sol. Jo. 342. 

4410. Add. Annotation: — As to (2) Refd. Akt. 
Dampskibs Steinstad v. Pearson (1927), 137 
L. T. 533. 

4418. Add. Annotation : — Dbtd. Lowther v. Clif- 
ford (1926), 95 L. J. K. B. 570. 

4429. Add. Annotation: — As to (1) Refd. Akt. 
Dampskibs Steinstad v. Pearson (1927), 137 
L. T. 533. 

4432. Add. Annotation : — Consd. Re Chetwynd’s 
Estate, Dunn’s Trust, TAd. 'v. Brown, [1037] 
3 All E. R. 530. 

4435. Add. Annotations :• — Consd. The Chekiang, 
[1925] P. 80. Apprvd. Admiralty Comrs. v. 
Chekiang (Owners), [1926] A. 0. 637. 

4437. Add. Annotation : — Overd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 689. 

4438. After this case add “ SeSf further. Companies, 
Vol. IX., pp. 328-*331.” 

4440a. Unenforceable promissory note to money- 
lender paid by surety — -Promise by debtor to 
repay surety.] — In 1930, at the request of C., 
who wished to borrow £120 from certain 
moneylenders, S. signed with C. a promissory 
note by which he & Ck promised jointly & 
severally to repay to the moneylenders £156 
by 5 equal consecutive monthly instalments 
of £6, the llrst pa;>’Tnent to be made on 
Nov. 24, 1930, the balance of £126 to 
become due & payable on Apr. 24, 1931. 
In the event of default in payment of any 
instalment so much of the balance as repre- 
sented principal became payabifj fortJnvith. 
The note or memorandum of the contract 
signed by C. & S. did not comply wit-ii 
Moneylenders Act, 1927 (c. 21), s. 6. (k duly 
paid the first instalment but luade delauK/ 
in respect of the second- vS. was in cotu- 
munication with the moiieyleJKh is in Jan. 


PART IX. SECT, t, SUB-SECT. 1.-- 
D. (a). 

4341 lii. .1 — A volunteer cannot 

recover over the debt of another paid 
without request of such other & without 
any legal obligation on his part. — 
Martbll V . Whittem (1807), 5 Nfld. 
L. B. 200.—NFLD. 


4341 iv. .1 — The principle that 

a payment made by one pei*&ou for 
the benefit of another cannot be 
recovered from the latter, no matter 
how clearly he has benefited there- 
from, If he had not expressly or 
Impliedly requested the maklniJr of it 
or has not eJeotod to adopt its benefit : 
that the meue fact that he accepted 

45 


the benefit of that vybicb he bad no 
opportunity to refuse Is not evidence of 
his adoption or ratification was applied 
herein in an action broinrht to rccove ‘ 
ainoimtfl paid for freight & for the 
feeding In transit of cattle shipped by 
deft. — M cKissiok Alcorn, Magnus 
& Co. V, Haix (Sask.), [19291 1 D. L. R. 
48 ; [1928] 3 W. W. H. 609.-'CAN. 
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1931, &, wifclioirfc r^erriiig to C,, he dis- 
charged the “Whole liability on the promissory 
note for d£133. .When C. heard that S» hac 
discharged the whole liability he wrote to S 
offering to pay interest on the £138 so that 
S. should suffer no loss. No payment, 
however, was ever made by C. to «. An 
administration action was brought after C/f 
death against his exors. & in that action S, 
applied to rank as a creditor for £138, basing 
his claim on a request by 0. implied by law 
that 8. should pay, the moneylenders & an 
implied promise by 0. to repay S., supported 
by C.’s letter ratifying what S. had done. 

application was opposed on the grounds 
that : (i) as the note was not enforceable, 
the request ought not to be implied, & (ii) in 
the ch'cumstances in which 8. made the 
payment, it ought not to be decided that the 
pa^nnent was made in pursuance of any 
implied request by C,, but for the purposes 
of protecting S.’s own interests : — Held : 

(1) in t he circumstances of the case a request 
to discharge the liability ought to be implied ; 

(2) although S. was discharging a liability 
of his OMn, he ought to be presumed to be 
acting, so far as the person accommodated, 
C., was concerned, in i)ursuance of the request 
which the law implied. — He Chetwynd’s 
Kstate, Dunn Trust, Dtp. v. Brown, [1937] 

3 All E. B. 530 ; 106 L, J . Ch. 330 ; 157 D. T. 
125 ; 53 T. L. B. 917 ; 81 Sol. Jo. 626, 0. A. 

4455. Add, Annotation : — Refd. Hillen v, I. 0. I. 
(Alkali), Ltd., [1934:] 1 K. B. 455. 

4471. Add, Annotation : — Generally, Refd. Re 
Debtor (No. 027 of 1936), [1937] Oh. 156. 

4472. Add, Anfiotation : — Refd. Hay v. Carter, 
[1935] Oh. 397, 

4478. Add, Annotations ;~-~Consd. Be Simms, Ex p. 
Trustee, [1934] Ch. 1. Refd. Be Mason (1928), 
97 L. J, Ch. 321 ; Marconi’s Wireless Tele- 
graph Co. V, Newman, [1930] 2 K. B. 292 ; 
Morgan v, Ashcroft, [1937] 3 All E. E. 92. 

4487. Add. Annotations : — Consd. Be Simms, Ex p. 
Trustee, [1934] (^h. 1 ; Morgan v, Ashcroft, 
[19371 3 All E. K. 92. Refd. Holt Mark- 
ham, [1923] 1 K. B. 504 ; Cantiare San Bocco 
S. A. V. Clyde Shipbuilding & Engineering Co., 
[1924] A. C. 226; Bowling v, Cox, [1926] 
A. C. 751 ; Anchor Donaldson v. Crossland, 
[1929] A. C. 297 ; Marconi’s Wireless Tele- 
graph Co. V. Newman, [1930] 2 K. B. 292. 

4520. Add, Annotation : — Refd. Blaustein v. Maltz, 
JVljtchell & Co., [1937] 2 K. B. 142. 


4628. Add. AnnOation DIstd. Jones v. Waring 
& GHUow, [1926] A. 0. 670, 

4584. Add. AmotaUone !—AplA. Solt v. 

[1928] 1 K. B. 604. ReM. J®?® »•. „ -i; 
& diUow, [1926] A. 0. 670; BntaA & Nortfi 
European Bank v, Zalzstem, [1927] 2 B« 
92 ; Anglo-Scottish Beet 8ug^ 

V. Spalding Drban District Council, [1037] 
8 AH E. B. 335. 

4534 ^ .] — By certain military regula- 

tions officers in the Royal Air Force were on 
demobilisation entitled to a gratuity varying 
in amount according to circumstances. If 
their names were on a certain list, called the 
Emergency List, they were only entitled to 
a gratuity at a lower rate than if they were 
not on that list. Deft, was a demobilised 
officer of the Boyal Air Force. Pltfs., who 
acted as Govt.’s agents for the payment 
{inter alia) of gratuities to demobilised officer 
of that force, in ignorance of the fact that 
deft, was on the Emergency List, but also 
in forgetfulness of the regulation which 
provided that the gratuities of officers on the 
Emergency List should be paid at the lower 
rate, not appreciating the materiality of 
an officer being on that list, paid deft, his 
gratuity at the higher rate to which he would 
have been entitled if he had not been on that 
list. More than a year afterwards, & before 
notice of tbe mistake, deft, spent the money. 
In an action to recover back the excess pay- 
ment as money paid under a mistake of fact ; 
— Held : pltfs. could not recover on the 
grounds that plft-s.* mistake was not a mis- 
take of fact causing the payment ; & that 
as deft, had been led by plfbs.’ conduct to 
believe that he might treat the money as his 
own, & in that belief had altered his position 
by spending it, pltfs. were estopped from 
alleging that it was paid xmder a mistake. — 
Holt i?. Markham, [1923] 1 K. B. 504 ; 92 
L. J. K, B. 406 ; 128 L. T. 719 ; 67 Sol. Jo. 
314, C. A. 

Annotations : — Consd* Jonen v. Waring & Gillow* [1926] 
A. C. 670. Refd. BritlBb & North European Bank v. 
ZaJzstcin, [1927] 2 K. B. 92; Kockltt v, Barnett, Pem- 
broke Sc Slater (1927), 44 T. L. B. 63; Home & Colonial 
Insoe, t 7 . London Guarantee & Accident Co. (1928), 45 
T. L. R. 134 ; Marconi’s Wireless Telegraph Co, v. Newman, 
[1930] 2 K. B. 292 ; Lever Bros., Ltd. v. Bell, [1931] 

1 K. B, 557 ,' Morgan v. Afihcroft., [1937] 3 All K. R. 92. 


4542. Add, Annotations: — Generally, Refd. Holt 
V. Markham, [1923] 1 K. B. 604; British 
American Continental Bank v, British Bank 
for Foreign Trade, [1926] 1 K. B. 328 ; Jones 
V, Waring & Gillow, [1926] A. 0. 670. 


PART IX. SECT. 1, SUB-SECT. 2. 

— D. 

4441 1. Action defended at reoaest of 
defendant ,} — Splan Bahrett-Len - 

NARP, [1931] 2 D. L. R. 857.— CAN. 


PART JX. SECT. 2. SUB-SECT. 1. 

—A. 

8V. Sffeei of (mangement between 
eo'Contractors.y^Where oo -contractors 
arrange between themselves that one 
of them, although liable to their 
creditor, is not to be called upon by 
the others to pay any portion of the 
debt, no action lies ag^st him for 
contribution with respect to payments 
made by one of said others to 
the creditor. — STMNSUtlOH e. 


PART IX. SECT, 3, SUB-SECT. 1. 

m i. .] — Babnhabt v, Robxbt- 

8on(1842),6 0.S. 642.— can. 

PART IX. SECT. 3, SUB-SECT, 2.— A. 

*w. Company Tnunicipaltiy ,] — 
A suit by a co. for the recovery of a 
sum wrongfully collected by a munici- 
pality under Madras Municipalities 
Act, V. of 1920, 8. 92, is essentially an 
equitable action for money had Sc 
received *’ & not a suit for ** damages &; 
compensation.” — B indigul Munjoifal 
Council tJ. Bombay Oo, (1928), I. L. R. 
62 Mad. 207.— IND. 

PART IX. SECT. 8, SUB-SECT. 3.— -C. 

4566 i. General rule .] — The corpn. by 
one resolution directed that $300 should 
be granted to each councillor, deft, 
being one, to be by them expended on 
the roads ; 6c by another, that 1100 
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should be placed to the oredit of each 
councillor, to be expended by them on 
the roads U bridges in their respective 
divisions. This was In oooordance 
with an established praotlce, by whloh 
the oounciUors eupermtendoa the laying 
out of moneys in their respective 
divisions. Deit, granted several orders 
on the treasurer to different i^ersons as 
for ” work done,” whloh were paid, & 
it appeared that such work, though 
contracted for, had not been performed. 
There was no evidence, however, of 
any fraud or collusion on deft,*e part, 
or of any gain to himself, except the 
usual chor^ to the corpn. of the oom- 
miaslon on such moneys as were 
expended : — Beld : there could be no 
recovery on the common counts, 
for deft, had received no money. — 
Chatham Township Corpn, e. 
Houston (1868). 27 U, 0. R. 660.— 
CAN. 
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4669a. Goods to two agents for sala— 

$IU6 tw oiiee]h-^oocl9 were consigned to two 
for sale by commission ; upon a dissolution 
of partnership the commission to sell was 
assumed by one : — Held : he, having solde 
was rightly sued for money had & received, 
which action could not have been maintained 
against both, although an action for not 
accounting would have lain against both. — 
Boss (1817), 7 Taunt. 403 ; 129 

E. B. 161. 

4563. Add^ Annotation : — Consd. Jones v, Waiing 
& GUlow, [1925] 2 K. B. 612. 

4569a. Damages recovered by holder of bill of 
exchange against sheriff — Bill held In trust 
for plaintiff.] — Where the holder of a bill of 
exchange, who held it in trust for pltf., stied 
the drawer, &, pending that suit, became 
bkpt., & his assignees afterwards brought an 
action against the drawer in bkpt.’s name, 
in which action, the eherilf having been 
guilty of an escape on mesne process, the 
assignees recovered against the sheriff in 
an action for the escape, damages to the 
amount of the bill : — Held : pltf. might 
maintain money had & received against the 
assignees for the damages so recovered, 
allowing to them the costs <fe expenses. — 
Randoll V , Bell (1813), 1 M. & S. 714 ; 
106 B. R. 266. 

Annotation : — Distd. Noalo v. Reid (1823), 1 B. & C. 6o7. 

4578. Add, Annotation : — Refd. Tournier v. 
National Provincial k, Union Bank of Eng- * 
land, [1924] 1 K. B, 461. 

4578a. Solicitor acting as banker — Cheque paid out 
of funds belonging to plaintiff — To party in- 
debted to plaintiff.] — PJtfs were a limited co. 
formed to amalgamate certain firms & cos. 
controlled by P., two of the directors of pltfs. 
being P. & deft. T. The latter was a member 
of the firm of T. <fe O,, who were the solrs. 
of pltfs, & also of P. Pltfs. had moneys 
standing to their credit in the books of T, 
& C., & P. also had a running account with 
T. & C. During a period when F. was in 
debt to pltfs, he drew for his own purposes 
on the moneys stfinding to the credit of pltfs. 
in the books of T. k 0. At the time of these 
transactions deft. T. was not aware of P.’s 
indebtedness to pltfs., but the ct. found that 
deft. T. knew enough of P.’s methods to be 
put on inquiry as to what F. was doing. 
Subsequently pltfs. brought the present action 
against T. in respect of these moneys on the 
ground of conversion k for money had & 
received k for breach of duty k negligence 
as one of their directors k as their solr. 
Deft. T. pleaded acquiescence by pltfs. : — 
Held : deft. T. was liable in conversion, k 
even if there had been acquiescence he was 
liable for money had k received, k pltfs. 
were entitled to recover. — Fenton Textile 
Assocn., Ltd. v, Thomas (1929), 45 T. L. R. 
264, C. A. 


4582. Add, Annotation : — ^Refd. Holmes v. 

[1936] 2 K. B. 300. 

4583. Add, AnnotaMons: — Retd. Uhdedrwocyd 
Bank of Liverpool k Martins, Some 
clays Bank, [1924] 1 K. B. 11$; 
(Liverpool) v, Barclays Bank (1927)i,^7; 
L. T. 443 ; IJoyds Bank v. Chartered 

India, Australia k China, [1929] 1 
Marconi’s Wireless Telegraph Co. v. 

[1930] 2 K. B. 292, ; 

4587. Add, Annotation : — Refd. Brockletoilk ll*?. 
R., [1925] 1 K. B. 62. 7 V 

45g0a. To bank named by prfadpjrf-— ■ 

Money returned by bank to agent. j — 
in London sold to a New York co. a quantity 
of Belgian francs to be delivered to deftft. 
as the i)urchasers’ agents in Brussels on 
Dec. 31, at a price to be paid in dollars on the 
same day in New York, k the piirchasers 
instructed defts. to pay the fi'ancs when 
received to the C. Bank. On Dec. 30 bkpey. 
proceedings were commenced against the 
purchasers in New York k a receiver was 
appointed, k on the same day the purchasers 
cabled to pltfs. not to pay the francs to defts., 
as they, the pui’chasers, were unable to com- 
plete their contract. Before that cable 
arrived pltfs. had already paid the francs to 
defts., k defts. had paid them to, the 0. Bank. 
Pltfs. then requested the 0. Bank to return 
them, k the 0. Bank returned them to defts., 
with an explanation that they did so for the 
purpose of cancelling defts.’ payment to them. 
In these circumstances defts. claimed that, the 
money having been returned to them, they 
were entitled to hold it on behalf of their 
principals, k refused to pay it over to pltfs., 
who brought an action to recover the fi’ancs 
as#being money had k received by defts. to 
their use: — Held: (1) as at the time pltfs. 
paid the francs to defts. the purchasers 
had already repudiated their contract, al- 
though pltfs. did not know that fact k conse- 
quently had not accepted the repudiation, 
Ijltfs. were under no legal obligation to pay, 
&, having paid under a mistaken belief of 
legal liabUity, they would have been entitled 
to recover the money back if they had dis- 
covered their mistake before defts. had paid, 
it to the C. Bank ; (2) the effect of the money 
being returned by the C, Bank was to restore 
pltfs. to the same position as that which 
they occupied before defts paid it away, k 
that position was unaffected by the fact that 
before redemand of the money by pltfs. the 
trustee in bkpey, of the purchasers had 
directed defts. not to part wiih it, k defts. 
in compliance with that direction had credited 
the purchasers with it in tbeii' books ; (3) 
defts. were bound to repay it to pltfs. — 
British American Continental Bank 
British Bank for Foreign Trade, [1920] 

1 K. B. 328 ; 95 L. J. K. B. 320 ; 134 J.. T. 
472 ; 42 T. L, R. 202, C. A. 

• Add, Annotation : — Refd. Re A Dobtoi*. 
[1928] Oh. 199. 


PART IX. SECT. 3, SUB-SECT. 3.— D. 

8x. General rule,] — Deft, having: gold 
a caiwo & remitted the proceeds to 
C. & an action was brought by pltfs. 
on the common coimta as for mono; 
received to their use : — Beid : after 
the sale deft, held the proceeds for 
the benefit of pltfs., k In remitting 


them to C. & S. did so in hie own 
wrong, & the verdict for deft, should 
be set aside, — ^M orton v. MoLeod 
^m4). 10 N. S. R, (1 B. k O.) 71.— 

sy. Money paid to revenue — 

Representing value of seizure dt fine — 
Action by informer for share .] — 
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Witrain’ v. Cuulkbs (1888;, 21 N. S. R. 
232.— CAN. 


PART IX. SECT. 3, SUB-SECT. 3.— H. 

4596 i. General rule.]— Re Cairns k 
McNairn. [1927J 2 D. L. R. 444; 60 
O. L. R. 194.— 43AN. 



Cases 4697—4761. English and Empire Digest Supplement. 


4597. Add, Annotations: — Refd. Abram S.S. Co. 
V, Westville Shipping Co., ri9231 Ao C. 773 ; 
Rowland v. DivaU, [1928] 2 K. B, 500. 

4598. Add, Annotation : — Rofd. Abram S.S, Co. r. 
Westville Shipping Co.. [1923] A. C. 773. 

4600. Add, Annotatioyi : —Consd. Anglo-Scottisli 
Beet Sugar Corpn., Ltd. v. Spalding Urban 
District Council, [1937] 3 All E. R. 335. 

4617. Add, Annotation : — Refd. Eaton v. Donegal 
Tweed Co. (1935), 79 Sol. Jo. 342. 

4623. Add, Annotation : — Dlstd. Hardie & Lane ' 
V, Chilton, [1928] 2 K. B. 306. 

4635. Add, A nnotatioris : — Consd. Brocklebank v, 
R., [1924] 1 K. B. 647 ; Morgan v, Ashci^, 
[1937] 3 All E. R, 92. 

4639. Add, Annotation : — Consd. China Navigation 
Co., Ltd. v. A.-G. (1932), 48 T. L. R. 375. 

4640. Add. Annotations : — Consd. Brocklebank v, 
R., [1925] 1 K. B. 52 ; China Navigation Co 
V. A.-G. (1932), 48 T. L. R. 375. Refd. 
Glamorgan Countv Council v, Glasbrook, 
[1924] 1 K. B. 879. 

4644. Add, Annotations : — Apld. Marshal Shipping 
Co. V, Board of Trade, [1923] 2 K. B. 343. 
Consd. Brocklebank v, R,, [1925] 1 K. B. 62 ; 
China Navigation Co. v, A.-G. (1932), 48 
T. L. R. 375. Refd. Glamorgan County 
CouncU V, Glasbrook, [1924] 1 K. B. 879. 
4647. Add. A nnotation : — Refd. Angio-Scottisli 
Beet Sugar Corpn., Ltd. v, Spalding Urban 
Diatrifd Council, [1937] 3 All E. R. 335. 

4649. After this case add Payment as condition 
of licence to sell ship lo foreigner.] — See 
CONSTITUTIONAI. Law, Nos. 626a~^626d, ante.” 

4650. Add. Annotation : — Refd. Catton v, Ashwell 
& Nesbit, [1928] Ch. 484, 

4676a. .] — Pltf. cannot abandon hi^ claim 

in tort & still pursue his claim for money had 
& received which depends upon the alleged 
tort. — H ardie & Lane, Ltd. v. Chiltern, 
[1928] 1 K. B. 063 ; 96 L. J, K. B. 1040 ; 
138 L. T. 14 ; 43 T. L. R. 709 ; 71 Sol. Jo. 
664, O. A. 

AnnotaiUm : — BeCd. Thorne v. Motor Trade ABHoen., rJl)37j 
3 All E. n. 1.57. 


4679. Add, Annotations .--—Consd. Ellis v. Stenning 

' & Son, Ltd., [1932] 2 Ch. 81 ; Me Simms, 

Ex p. Trustee, [1934] Ch. 1. 

4691. Add, Annotation : — Refd. Me Simms, Ex p. 
Trustee, [1934] Ch. 1. 

4700. Add, Annotation : — Refd. WooUattv. Stanley 
(1928), 138 L. T. 620. 

4710. Add. Annotation : — Refd. Me Wheeler & Co. 
Trustee v, Kirby & Grainger (1933), 102 L. J. 
Ch. 341. 

4713. Add, Annotations : — As to (2) Refd. Ellis v, 
Stenning & Son, Ltd. (1932), 76 Sol. Jo. 232; 
Freshwater v. Bulmer Rayon Co., [1933] Ch. 
162 . 

4716. Add. Annotations London Mont- 

rose Shipbuilding & Repairing Co. v, Barclays 
Bank (1925), 31 Com. Cas. 67 ; Banco de 
Portugal V. Waterlow & Sons, Ltd. (1931), 
100 L. J. K. B. 465. 

4725a. Conversion by creditor of bankrupt — 

Proceeds paid to defendant.] — A. after com- 
mitting an act of bkpey. in order to procure 
his discharge from an arrest at the suit of B. 
draws & indorses to B. a bill of exchange, 
which C. accepts in expectation of receiving 
goods of A.’s into his hands. 0. receives the 
goods, sells them, & pays the amount of the 
bill to B. ; the assignees of A. cannot maintain 
an action against B. for this money as money 
had A received to their use. — Waller v. 
Drakeford (1810), 1 Stark. 481 ; 171 E. R. 
530. 

4731. Add. Annotation : — Refd. Me Simms, Ex p. 
Trustee, [1934] Ch. 1. 

4742. Add. Annotation : — Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 

4751. Add, Annotations : — Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612 ; Me Mason, 
[1929] 1 Ch. 1 ; Anglo-Scottish Beet Sugar 
(iorpn., Ltd. v. 8i)alding Urban District Coun- 
cil, 11937] 3 AU E. R. 335, Refd. Ms Blake, 
Me Minahan’s Petition of Bight, [1932] 1 Ch. 
54. 


PART IX. SECT. 3, SUB-SECT. 4.— 
B. (a). 

sa. Money paid under decree — 
Decree unreveraed.] — Money reoovei'od 
under a decroo cannot be recoveivd 
back in a frcBb suit while the decree 
remains in force ; but if the decree 
has been revoreed or superseded the 
money paid is recoverable. — N ^dakna 
r. Vknkatappayya (1923), I. L. 11. 
4G Mad. 895.— IND. 

sd. Money paid to obtain poaseamon 
of goods.] — Wii^oN V, Mason, Lamb r. 
Wilson (1876), 38 U. C. R. 14.— CAN. 

PART IX. SECT. 3, SUB-SECT. 4.— 
B. (b). 

m i. .1 — Richajids v, Taylor 

(1896), 28 N. S. R. (16 R. & G.) 31 1.— 

CAN. 

PART IX. SECT. 3, SUB-SECT. 4.— 
B. (c). 

4616 ii. .] — Pltf.'s action agrahist 

deft, was dlsml8«jed with ooste. Idtf. 
appealed. After service of notice of 
appeal deft, threatened to distrain for 
the costs, & pltf. *8 solr. paid the 
amoujiL to deft. *8 solr, Tho appeal 
was allowed & deft, ordered to pay the 
costs of the action & of the appeal. 
Neither deft, nor his solr. wotiJd refund 
the amount paid for the c^osts : — LfsW .* 
the money could be recovered from 
deft, as money received to pltf.'s use. — 


Burke v. Beatty & White, (1928) 
I. R. 9J.— IR. 

PART IX, SECT. 3, SUB-SECT. 4.— 
B. (f). 

se. Excessive tolls for electric light — 
Threat to cut off supply.] — Lewis v. 
Andover Si Perth Eleo. L. Comrs. 
(N. B,), [19291 1 D. L. R. 34.— CAN. 

PART IX. SECT. 3, SUB-SECT. 4.— 
B. (h). 

4664 i. Cause of action Icnomn to 
dejendant.] — Bank of Montreal v. 
Wetsdepp. [19173 2 W. W. R. 616 ; 24 
B. a R. 73. 81 ; 34 D. L. R. 26.— CAN. 

PART IX. SECT. 3, SUB-SECT. 4.— 
B. (i). 

sf. Payment made to clear title .] — 
Pltf., beliovlnfi: that certain taxes 
imposed upon his land by the council 
of the municipality In which he lived 
were iUegally imposed under Local 
Improvemeut Act, declined to pay 
them but subsequently paid them 
under protest to rid Ids land of the 
burden of tho taxes, which ho waa 
obliffod to do in order to obtain a 
loan upon mtse. of the land : — Held : 
pltf. w'as under such compulsion 
prevented tho payment from operating 
as a voluntary payment & he was 
entitled to recover the money paid. — 
PiLmwORTH V. CoBOxmo, [19301 4 
D. L. R. 767 ; 65 O. L. B. 641.— CAN. 
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PART IX. SECT. 8, SUB-SECT. 4.— 
C. (i). 

sg. Proceeds of sale of crop — Agree- 
ment for delivery of pari of crops .] — 
Duoat V. Sweeney (1839), 2 Ont. Dig. 
4259.— CAN. 


PART IX. SECT, 3, SUB-SECT. 4 .— E. 

Purpose illegal — Purpose partly 
fulfilled .] — If A. gives to another as his 
agent a cheque to make a purchase 
forbidden by law. Sc the agent makes 
tho purchase & indorses the cheque to 
tlio vendor, A. cannot recover from the 
ogtmt an alleged balance unaccounted 
for of tho amount of the cheque as 
money paid to the agent for A.'8 use. 
While the moiley might have been 
recovered befort) the ejecting of the 
illegal purpose, it cannot be i-eoovered 
after.— Lawron v. Farley, [1924] 
1 D. L. R. 279 ; 1 W, W. R. 243 ; 18 
Sask. L. R. 48.— CAN. 


PART IX. SECT. 4, SUB-SECT. 1. 

4764 vii, .] — An account stated 

may be constituted by an admission of 
existing Indebtedness, although there 
is no definite balance struck on mutual 
accounts. — Canadian Fertilizer Co. 
V. Maritime United Farmers Co- 
OPERATIVE, [1931] 4 M. P. R. 106. — 
CAN. 



VoL Xn.— Contiact Cases 47e6a— -4868. 


•vsvua* *j — tfcucuuxio »La»L.t;u. mu»y taKe tut; 

form only of a mere acknowledgement of a 
debt ; in that case though it amounts to a 
promise from which the existence of a debt 
may be inferred that inference may be re- 
butted, & then there is no consideration «fe no 
binding promise. But tliero is another form 
in which the account stated includes items 
on both sides, Sc the parties have agr(‘cd that 
there shall be a set-off Sc that only the balance 
shall be paid ; in that case there is a promise 
for good consideration to pay the balance 
even though some of tlie debts were barred 
by limitation. The account stated in the 
present case being in the latter form, it was 
unnecessary to decide whether the impHod 
promise was “ a promise made in writing ” 
so as to he, by sect. 25 (8) of Indian Contract 
Act, 1872 (which applied locally), an effective 
. agreement to pay statute barred debts 
although it w'as made without consideration. 
— SiQUEiRA V. Noronha, [1934J A. C. 332 ; 
103 L. J. P. C. 63 ; 151 B. T. 0, P. O. 

Annotation. : — Consd. Bishiin Chand Firm r. Seth Glrdhari 
Lai (1934), 60 T. L. Li. 405. 

4769. Add. Annotation : — Refd, Bishiin Chand 
Firm v. Seth Girdhari Bal (1934), 50 

T. L. K. 465. 

4770a. .] — Preston v . Strutton (1792), 1 

Anst. 50 ; 145 E. R. 797. 

Annataiion : — Consd. Ilawson v. Samuel (1841), Or. & Ph. 
ini. 

4824. Add. Amwialion : — Refd. British Sc North 
European Bank v. Zalzstein, fl927) 2 K. B. 92, 

4824a. Debt owing by directors — Account stated In 
balance-sheet signed by directors.] — Defts., 
who were directors of Sc wore indebted to 
pltf. CO., agreed to terms of settlement by 
which {inter alia) the first deft, should resign 
his office as governing director, that the co. 
should appoint independent persons as 
permanent directors, that the two defts. 
with three others, should be ordinary 
directors, that the co.’s articles should be 
altered so as to provide that the defts. sliould 
have no coiitiol over, Sc liave no right to vote 
in respect of, their debts, that an accountant 
should certify the amount of defts.’ liability, 
that the dividends payable to defts. should 
be retained by tlie co. on account of those 
debts, which, however, were not to be called 
in for twenty years, Sc that these terms should 
be embodied in an agreement under seal Sc 
sanctioned by special resolutions of the co. 
Special resolutions embodying that agree- 
ment were thereafter passed which provided 
also that all the ordinary directors should 
have no right at directors’ meetings to vote 
in respect of the co.’s financial affairs, Sc that 
with regard to other business they were to 
have only such rights of voting Sc contix)! over 
the management as might be conferred upon 
them by the permanent directors. An 
accountant prepared a balance-sheet which 
showed the » amount due to the co. by each 
of the two defts., & that balance-sheet, 
which was signed thus : “ Peter Shaw, John 
Shaw, Directors,” was adopted at a general 
meeting of the co. at which defts. were 
present. The agreement under seal con- 
taining the above terms of settlement was 
sealed by the co., but defts. having declined 


I/O execute it, as tney oD]ectea to certam oi 
its terms, the permanent directors, at a meet- 
ing to which none of the ordinap;^ directors 
was summoned, resolved that instructions 
be given for writs to be issued against defts. 
for the recovery of the debts owing by them. 
Sc although by a resolution passed subse- 
quently by the shareholders at an extra- 
ordinary meeting of the co. the chairman was 
directed to discontinue proceedings, a writ 
was issued against each deft, claming the 
amount as ” found & admitted by deft, to 
be due to pltfs. as shown by pltfs.’ balance- 
slieet,” To these actions defts. pleaded that 
they had been brought without proper 
authority, Sc they denied that the alleged or 
any account was stated between pltfs. Sc 
them : — Held : as to the cause of action relied 
upon, the balance-sheet was not an account 
stated involving a fresh promise by defts, 
to pay the amounts debited to them therein, 
inasmuch as it was signed by them not animo 
co7itTa.hendi but in performance of their 
duties as dhectors. — Shaw (John) & Sons 
(Salford), Ltd. v. Shaw, [1935] 2 K. B. 113 ; 
104 L. J. K. B. 549 ; 153 L. T. 245, C. A. 

4853a. .]— The H. Co. entered into an agree- 

ment for reinsuring marine risks with the 
L. Co. I^ter, it was voluntarily wound up, 
Sc B., the liquidator, agreed the L. Co.’s 
claim for a lai*ge sum, Sc paid dividends in 
respect of the claim. Following the practice 
of the co. B., notwithstanding the provisions 
of Stamp Act, 1891 (c. 39), Sc Marine Insur- 
ance Act, 1903 (c. 41), treated tlie agreement 
Sc the claim under it as valid. After the 
dissolution of the H. Co. he was advised that 
he should have disallowed the claim, & the 
dissolution was annulled, but an action to 
recover the money was dismissed, as no 
mistake of fact by B. was proved. On a 
misfeasance summons by a creditor of the co. : 
— Held : where an agreement is wholly void, 
items alleged to be due in respect of it are 
not a proper basis for an action on an account 
stated, Sc that a proof based on an account 
stated in such circumstances must be rejected. 
— Re Home Sc Colonial Insurance Co., 
I/rD., [1930] 1 Ch. 102 ; sab nom. Re Home Sc 
Coi.oNiAL Insurance Co., May v. Barham, 
99 L. J. Ch. 113; 142 L. T. 207 ; [1929] 
B. Sc C. R. 85. 

Annotation : — Folld. Motor Union Insurance Co. v. Mann- 
iieinier Vorglcherungrs (SeseUschaft, 11933] 1 K. B. 812. 

4853b. .} — Motor Union Insurance Co., 

Ltd. V. Mannheimer Versicherunos Ge- 
sellscuaft, [1933] 1 K. B. 812 ; 102 

L. J. K. B. 671 ; 140 L. T. 94; 48 T. L. K. 
522 ; 76 Sol. Jo. 495 ; 37 Com. Cas. 407 ; 18 
Asp, M. L. C. 345. 

4859. Add. Annotations : — Refd, Re Home & 
Colonial Insurance Co., [1930] I (*h. 102: 
Bishun Chand Firm v. Seth Girdhari Lai 
(1934), 50 T. L. R. 465 ; Siquoira r, Noronha, 
[1934] A. 0. 332. 

486S. Add. AnnoUftions : — As to (1) Rofd. Thomp- 
son V. British Medical Assocn. (New South 
Wales Branch), [1924] A. O. 764. 

Refd. \Vyatt v. Kreglinger & Fernaii, [1933] 

I K. B. 793. aencrally, Refd. J'almuhve Lo. 
(of England) v. Freedman (192/), 44 1 . L. R. 
86. 


PART IX. SECT. 4, SUB-SECT. 5.— B. (a). 

Bxn. Casual obaervaiiou to third party — InMifflcientA — Cubtib v, Fltni>all (1847), 3 U. C. R. 323. CAN. 
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Cases 487^-4886. EN(Ji4i8a AjfD liba*. Digest 


4878. Add. Annotaiione Bybcon 

Firm v, Setii Qiidhaxi La^ (1984), 60 T. L. E. 
405 ; Siqueira v. Noronha, [19341 A. 0. 832. 


4878. Add, Annotaiion : — ^Reld. Shaw & Sons (Sal- 
ford), Ltd. V. Shaw, [1936] 2 K. B. 113. 


Part X. — Personal Contracts. 


4907. Add, Annotations : — ^ReW. Public Trustee v. 
Elder, 11926] Cli. 770 ; National Oarbonismg 
Co. V. British Coal Distillati6n, Ltd., [193()J 
2 All E. R. 1012. 

4908. Add, Annotation : — Refd. National Car- 
bonising Co. V* British Coal Distillation, Ltd., 
[1930] 2 Ail E. R. 1012. 

4908a. -.] — The element of personal confidenc^e 

which renders a contract unassignable is not 
confined to cases where the purchaser relies 
on the personal skill of the vendor or manu- 
facturer, or where the manufacturer relies 
on the personal idiosyncrasies of the buyer 
with regard to his requirements or with 
regard to his performance to the covenants 
other than his obligation to pay. Where the 
ability of the buyer to pay is the subject- 
matter of personal confidence, the contract 
is just as much taken out of assignability 
as where the manufacturing sldll of the 
seller is the subject-matter of the buyer’s 
personal confidence. 

Lefts, entei*ed into a contract with Hi to 
supply him with 10,000 tons of coal, the t 
delivery of which was to be extended over 
two years. H. had been carrying on the 
business of a coal merchant for some years, 
the business consisting of carting coals from 
defts.* depots round the streets of a certain 
district & there selling it to the working classes 
by weight in relatively small quantities, it 
being a regular practice to give short credit. 
H. assigned the contract to pltf., who up 
to the time of the assignment had no 
experience of the coal trade : — Held : there 
was that degree of difference between H.’s 
& pltf.’ 8 knowledge of the business, which, 
having regard to the nature of the business, 
constituted an element of personal confidence 
in the matter personal to H. which made the 
contract unassignable. — Cooper v. Mickle- 
field Coal & Lime Co., Ltd., Cooper v, 
Raynfjr (1912), 107 L. T. 467 ; 66 Sol. Jo. 
706. 

4918. Add, Annotation : — Refd. Messagerv. British 
Broadcasting Co., [1928] 97 L. J. K. B. 261, 


4915. Add, Annotaiion : — Refd. Messager v. British 
Broadcasting Co., [1027] 2 K. B. 643. 

4916. Add, Annotation : — Refd. Messager v, British 
Broadcasting Co., [1927] 2 K. B. 643. 

4918. Add, Annotation : — Refd. Express Dairy 
Co. V, Jackson (1929), 99 L. J. K. B. 181. 

4919. Add. Annotation : — Refd. National Car- 
bonising Co. V. British Coal Distillation, Ltd., 
[1936] 2 All E. R. 1012. 

4921. Add. Annotation Distd. Graves v. Cohen 
(1929), 46 T. L. R. 121. 

4922a. Agreement as to right to perform play.] — 

By an agreement pltf. grant to E. “ the sole 
& exclusive right of representing or perform- 
ing ” in certain areas a play, of the music of 
which pltf, was the composer : — Held : the 
agreement was not limited to performance 
at a theatre & was not a mere licence, but was 
an assignment to E. of rights which either 
he or his exors. could assign. — M essager v. 
British Broadcasting Co., Ltd., [1929] 
A. C. 161 ; 98 L. J. K. B. 189 ; 140 L. T. 
227 ; 45 T. L. R. 50, H. L. 

Annotaiion Reid. 1. K. Ooinrs. v, Longrmans, Greou & Co. 

(1932)* 17 Tax<3as. 272. 

4929a. Contract by jockey to ride horses.] — A con- 
tract by a jockey to ride the horses of an 
owner is dissolved by the death of either 
party. 

That it wa-s a personal contract ... is 
clear beyond words. A jockey is chosen 
because of the confidence reposed in his 
personal sldll & judgment & his ability in 
racing (Wright, J.). — GiiAVBS v. Cohen 
(1929), 46 T. L. R. 12L 

4931a. J — Cooper v , Micklepield Coal & 

Limb Co., Ltd., Cooper v. Raynkr, No. 
4908a, ante. 

4934. Add. Annotaiion : — Consd. Graves v, Cohen 
(1929), 46 T. L. R. 121. (Refei'ence has been 
made to the headnote, not justified by any- 
thing in the judgment, in Stubbs v. Holywell 
Ry. Co.f per Wright, J.) 

4935. Add. Annotation: — Refd. Graves v, Cohen 
(1929), 46 T. L. R. 121. 


PART X. SECT. 1, 

■b. AdvertUinff agreement.] — An 
agrreemetit whereby defts. granted to 
j7 S.. carrying on business as J. S. 
CJo.. tb© exclusive rights of screen 
advertising, J. 8. Oo. to attend to ail 
matters connected with the obtaining 
of adveitislng contracts, wblob it 
took in its own name : — Held : not 
assignable. — Swinson ( JoUn) Oo., Ltd. 
V , Obtbtal Palaok, Ltd., (1922] 
N. Z. L: R. 250 ; Ga«. L. K. 69.— N.Z. 


sc. Agreement for eaaemeni — Oon- 
etruction db me of tramway.] — Deft. & 
another in 1916 granted to 8. a right 
to lay down a tramway through deft.'8 
land for the purposes of removing 
a. *8 timber. In 1919 S. assigned bis 
rights under the i|gTeemen() to pltf. 
The osaignment was known to deft., 
who raised no objection. Deft, in 
1022 put gates across the tramway, 


removed part of the tramline, & 
destroyed part of a ticstle bridge : — 
Held : the grant or contract was not 
a personal one. Sc pltf. had an equit- 
able Interest by assignment from S. 
in the easement.— Macdonald v. 
Peddle, [1923] N, Z. L. R. 987.— 
N.Z. 


PART X. SECT. 2. 

4930 vilL .] — Under an agree- 
ment for the purohaso of bonds of 
deft, oo, one of the considerations for 
the purchase was a covenant by deft. 
00 . that during the lifetime of the 
bonds the placing of all insurance 
taken out by deft. co. should be under 
the control of the purchasing co. The 
latter co. thereafter assigned all Its 
insurance business Including the benefit 
of all pending contracts to pltf. co., 
which bad been incorporated for the 
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purpose of taking over all said insur- 
ance business. Deft. co. refused to 
place any of its insurance with i>ltf. 
00 . : — HeW .* the covenant tell within 
the rule that a c6ntraot which involves 
in Its performance an element of per- 
sonal skill or personal confidence Is not 
assignable, & the action was dismissed. 
—Koval I'inancjial Insurance, Ltd. 
V. National Bisduir & Confection 
Co., Ltd., [1933] 1 W. W. R. 43, 302; 
46 B. C. ii. 294.— CAN. 


PART X, SECT, 3. 

sb. On contract for maintenance of 
illegitimate children .) — In a contract 
for the maintenance of illegitimate 
children, there is an implied condition 
that the death of either party shall end 
the contract, — ^M oGuioan v . Campbell 
(1935), 8 M. P. K. 524.— CAN. 



VoL Xn.— Contraot. 


4986a. 5. P. Jaoeson v. Biudgb (1702), 12 Mod. 
Eep. 660 ; 88 B. E. 1580. 


Annotaitons Tasker v. Shepherd (1861), 6 & N- 

675 ; Farrow tJ, Wilson (1869), L. R. 4 0. P. 744 ; Hinklns 
c. Alder (1906), 50 Sol, Jo. 258. 


493611. Graves v. Cohen, No. 4929d, 

4947. Add. Annotation: — Refd. Kirk v. Eustace, 
[1937j 1 K. B. 278. 


Part XI.— Ratification and Confirmation of Contracts. 

4950. Add. Annotation -Retd. IntornatiuBal By. Co. v. Niagara Parkn Commission, [19371 3 All 

E. JR. JSl. 


Part XII. — Assignment of Contracts. 


4956. Add. Annotations : — Hefd. Anderson v. 
Equitable Life Assce. 8oc. of the United 
States (1926), 134 L. T. 557 ; Bennett r. 
Whitehead, [1926] 2 K. B. 380 ; l)e Beam 
(PrincfO V. La (kaiipagnie D’Assiirances lift 
Federale De Zurich (1937), 42 Com. Cas. 189. 

4957. Add. Annotation .‘—Refd. Public Trustee v. 
Elder, [1926] Ch. 776. 

4957a. .] — An agreement for the 

purchase & s^ile of a newspaper business 
contained a term or condition that tJie 
vendors should sell. the purchasers should 
purchase “ the full benefit of all pending 
contracts Sc engagements Sc of all other 
property to which the vendors are or may be 
entitled in connectirm wfith the s^iid journal : 
— Held : the purchasers took the burden 
of pending contra(;ts. Sc did not merely 
acquire an option to take the benefit of such 
contracts. — Bowater Sc Sons v. Mirror of 
Life Co., Ltd. (1902), 50 W. K. 381. 


4959. Add. Annotation Refd. Be Bearn (Prince) 
r. La Ot)mpagnie D’Assurances La I'^ederale 
Be Zurich (1937), 42 Com. Cas. 189. 

4963. Add. Annotation : — Consd. Greer v. Downs 
Supply Oo., [1927] 2 K. B. 28. 

4966. Add. Annotation: — As to (1) Refd. Re 
Russian &; English Bank (1932), 48 T. L. B. 
282. 

4985. Add. Citations : — 33 L. T, 760 ; sub nom. 
Be European Assurance Society Arbi- 
tration Acts, 1872, 1873 & 1875, Re Anglo- 
Austrauian Sc Universal Family Life 
Assurance Co., Harman’s Case, Pratt’s 
Case, 45 L. J. Ch. 332. 

5002. Add. A nnotatinyi : — Refd. Churchill Sc Sim r. 
Goddard, [1937] L K. B. 92. 

5022. Add. Annotation : — Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, lAd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 610. 


Part XIII. — Interpretation of Contracts. 


5031. Add. Annotations: — Refd. Larrinaga v. Soc. 
Franco Americaine Bes Phosphates Be 
Medulla (1923), 92 L. J. K. B. 455; Cohen v. 
Sellar, [19261 1 K. B. 536; Fii-st Russian 
Inace. v. London Sc Lancashire Insce., [1928] 
Ch. 922; The Penelope, [1928] P. 130; 
Hyman v. Hyman, Hughes v. Hughes, [1929] 
P. 1 ; May v. May, [1929] 2 K. B, 386. 

5032. Add. Annotations : — Refd. Toumier v. 

National Provincial & Union Bank of 


England, [1924] 1 K. B. 461 ; Livock v. Pear- 
son (1928), 33 Com. Cas. 188; Hall v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
546 ; Kulukundis v. Norwich Union Fire 
Insurance Society, [1937] 1 K. B- 1. 

5033. Add. Annotaiiona : — Refd. Sack v. Jones, 
[1925] Ch. 235 ; O’Cedar v. Slough Trading 
Co., [1927] 2 K. B. 123 ; Aldridge tJ. Wright, 
• [1929] 2 K. B. 117 ; Vanderpant v. Mayfair 

Hotel Co., [1930] 1 Ch. 138; Liddiard v. 


PART Xll. SECT. 2. SUB-SECT. 1. 

4967 i. WJtm implied .] — Morribon 
tJ. Gale (1872), 1 N. B. K. (Pug.) 203.— 

CAN. 


PART XU. SECT. 2, SUB-SECT. 2.— 
A. (a). 

4958 iii. A businesw 

was transferred to a new oo. Pltf. 
brought an action for an unpaid balance 
against the old firm* Evidence showed 
that pltf, had disclosed no 'intention 
to aooept the new co. as the debtor : — 
Held: the old Umi were liable. — 
Simpson & Orb e. Cousins, [19231 
1 D. L, R. 106.— CAN. 

4968 Iv. -1—^ 

(John) Oo., LTp. e. Crystal Pajuq.v.jh., 
LtD., (1922J N. Z. L. R. 250; Gax. 
L. R. 69.—N.Z. 


4968 V. .3 — MoCUllt e. 

Mariumb United Farmers' Co-opera- 
tive, Carter v. Maritime United 
Farmers’ Co-operative (N. B.), [19261 
4 D. L. R. 727.— CAN. 

PART xn. SECT. 2, SUB-SECT. 2.— 
A. (b) j. 

4967 I. Clear proof of intention re* 
mdred — Onvs on pahy altegina nova* 
lion .] — Oraythorne v. Jenkins, [1926] 
N. Z. h. E. 858.— N.Z. 


PART XII. SECT. 2, SUB-SECT. 2,— B. 

4999 iv. .] — McOannell v. 

[19261 1 D, L. R. 911.— 

CAN. 

sd. WM oonetitutes — Bill of ex- 
dhange of new firm taken in payment — 
'BiU dishonour^,!— Pltf. co., a c^dltor 
of a firm, had no notice of the dis- 
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elution of the partnership between the 
artners,C. & S., until Feb. 7, when H., 
Itfs.’ manager, was told of it. H. 
ook an acceptance of S. for the amount 
ue to pltfs. down to Feb. 1, dating it 
s of Feb. 7, receipted the bill & con- 
[Quod to supply goods to S. doun to 
far. 4 when the businost- was closed, 
m Mar. 10 the draft taken by H. was 
tshonoured, on Mar. 31, tho whole 
Baling w^as closed hy H. taking a 
omand note from S. for the whole 
mount then duo to pltf. co. :~~Ifela : 

was not released from his liability 
) pltts, until after notice of tlissoluUon 
iven by S. on Feb. 7. There was lo 
ovation 8c pltfa. were entitled to .e- 
)ver from the membem of the firm 
idr account down to the date of 
^tice. — H antsport Fruit Co., Ltd. 

OOLDWELL, (19231 4 D. L. R. 65 * 50 
. 8. R. 222.— CAN. 



5042. Add. Annotations : — As to {1) Apld. Livock 
V, Pearson (1928), 33 Com. Oas. 188 ; Gaze 
w. Port Talbot Corpn. (1929), 93 J. P. 89, 
Retd. Cockbum v. Smith (1923), 40 T. L. R. 
113 ; Kelantan Government v. Duff Develop- 
ment Co., [1923] A. C. 395 ; Tjarrinaga v. Soc. 
Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 455 ; Trans- 
ooeanica Soc. Italiana Di Navigazione v. 
Shipton, [1923] 1 K, B. 31 ; United States 
Shipping Board v. Durrell, [1923] 2 K. B. 739 ; 
Tournier v. National Provincial & Union Bank 
of England, [1924] 1 K. B. 461 ; Bentall, Hors- 
ley & Baldry v. Vicary (1930), 47 T. L. R. 99 ; 
Trollope (Geo.) Sons v. Martyn Bros. (1934), 
50 T, L. R. 544 ; Owen <fc Smith (trading as 
Nuagin Car Service) v, Reo Motors (Britain), 
I.id. (1934), 151 L. T. 274; Matthews v. 
Hanscombe, [1936] 1 AU E. R. 562. As to 
(2) Refd. Re Windsor Steam Coal Co. (1901), 
Ltd. (1928), 140 L. T. 80 ; Hall v. Brook- 
lands Auto-Racing Club (1932), 48 T. I.. R. 
546. 

5042a. .] — By the terms of a registered 

transfer* of certain property, a right was given 
to the transferors & their successors in title 
of land adjoining the property transferred 
at any time wit hin a period of 15 years to 


complain. — Matthews v. Hanscombe, [1930J 
1 All E. R. 562 ; 80 Sol. Jo. 325. 

5045, Add. Annotations i — Consd. United States 
Shipping Boai*d Durrell, [1923] 2 K. B. 
739. Retd. Anglo-Newfoundland Develop- 
ment Co. u. Pacific Steam Navigation Co., 
[1924] A C. 406; Cohen r. Sellar, [1920] 
1 K. B. 536, 

5047a. .] — Pitfs. & defts. entered into an 

agreement, which contained a recital that 
defts. had purchased some land & were 
intending to build a theatre thereon, & by 
which it was agreed that pitfs. should con- 
tribute in a certain proportion towards the 
expenses of building, & should become 
managing dkectors of the theatre at a salary 
for a term of years : — Held : there was no 
implied obligation on defts. to build the 
theatre. — Moreu:. v. New London Discount 
Co. (1902), 18 T. L. R. 607. 

5048. Add, Annotations : — Consd. Cockbum v. 
Smith (1923), 40 T. L. R. 113; Kelantan 
Government v. Duff Development Co., 
[1923] A. C. 395 ; Forbes, Abbott & Lemiard 
V, G. W. Ry. (1927), 138 L. T. 286. Apld. 
Silverman v. Imperial London Hotels (1927), 
137 L. T. 57 ; Wallems Rcderij A./S. v, Muller, 


PART Xni. SECT. 2, SUB-SECT. 1,— 
B. 

6034 ii. .] — In construing a con- 
tract, a term or condition not expressly 
stated may, in certain clrcumstanoos, 
be Implied by the ct., if It Is clear, from 
the nature of the transaction, that the 
contracting parties must hare intended 
such a term or condition to bo a part 
of the agreement between them. The 
implication is founded upon the pre- 
sumed intention of the parties & upon 
reason.— I^ONKEB Bank v. Canadian 
Bank of Oommkrcb (1916), 9 0. VV. N. 
96 ; 34 B. L. B. 631.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 1,— C. 

6048 ii. ,] — While the ct. must 

not by implication actually make a 


contract for the parties, yet ft may hold 
that on a reasonable consideration of 
the terms of the contract there is 
necessarily Implied an obligation for 
the purpose of giving efficacy to the 
transaction & preventing such a 
failure of consideration as cannot 
have been within the contemplation 
of either side. — Connors v. Mo- 
OKKonB. [1924] 2 B. L. R. iBC; 2 
VV. W. K. 294 ; 20 Alta, L. R, ti89.— 
CAN. ^ 

6048 111. ,1 — A term or confiltlon 

may be implied by the ct., if it is clear, 
on a reasonable Sc business llke\oon- 
sideratlou of all the terms of the wn- 
tract, that the parties must nave^ 
intended such a term or couditiom — 
Wklia h. Blain, (19271 1 B. L. 
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687 ; [1927] 1 W. W. R. 223 ; 21 
Bask, L. R. 194.— CAN. 

6048 iv. Whether period of 

aoenou included.] — A contract of agency 
contained no express stipulation as to 
the term of the agency: — Held: It 
was not necessary, in order to givo 
business efficiency to the contract op 
to carry into effect the Intention of 
the parties, to imply a term that the 
contract could bo terminated only on 
reasonable notice, 8c such a term could 
not therefore be implied.' — PodlaRD 
V, Qibpon, [1924] 4 D. L. H. 364 ; 65 
O. h, R. 424.— CAN. 

5048 V, — — Moboan u. Hudson 
Bay Minino & Smblyino Co.. (19301 
2 B. L. R. 687.— CAN. 



Batavia, [1927] 2 K. B* 99; O. W. Ry. v. 
Dumford (1928). 139 L. T. 145; Livock v. 
Pearson (1928), 33 Com. Caa. 188 ; G. W. Tty. 
V, Monmouthshire County Council (1929), 
93 J. P. 142. Consd. Campbell v. Hopkins 
& Sons (Clerkenwell). Ltd. (1931), 49 K. P. C. 

38 ; Lamb & Sons Goring Brick Co., [1932] 

1 K. B. 710. Reid. Larrinaga v, Soc. Franco 
Aojoricaine Des Phospiiates' De Medulla 
(1923), 92 L. J. K. B. 4.55: United States 
Shipping Board v. Durrell, [1923] 2 K. B. 739 ; 
British Petroleum Co. v. A.-G. for Ceylon, 
[1926] A. C. 147 ; Browning v. Cnimlin Valley 
Collieries, [1926] 1 K. B. 522 ; United States 
Shipping Board v. Strick, [1926] A. 0. 545 ; 
Marbe v. George Ed ward es (Dalv’s Theatre) 
(1927). 43 T. L. R. 460 ; Gaze v. 'Port Talbot 
Corpn. (1929), 93 J. P. 89; Bentall, Horsley 
& Baldry u. Vicary (1930). 47 T, L. R. 99; 
Miller v. Cannon Hill Estates, Ltd.. [1931] 

2 K, B. 113 ; Rogerson v, Scottish Auto- 
mobile General Insurance Co. (1930), 144 
L. T. 460 ; Akties Steam v, Arcos, Ltd., 
Akties Bruusgaard v, Arcos, Ltd. (1933), 

39 Com. Cas. 158 ; Foley v. Classiquc Coaches, 
Ltd., [1934] 2 K. B. 1 Trollope (Geo.) ^ 
Sons V, Martyn Bros. (1934), 50 T. L. R. 544 ; 
Doyle i\ White City Stadium, Lid., [1935] 
1 K. B. 110 ; Lensen Shipping Co. v. Anglo- 
Soviet Shipping Co., Ltd. (1935), 40 Com. Oas. 
320. 

5051. Add, Annotations: — As to {\) Refd. Fowler 
V, Commercial Timber Co., [1930] 2 K. B. 1. 
Generally ^ Refd. Trollope (Geo.) & Sons v. 
Martyn Bros. (1934), 50 T. L. R. 544. 

5052. Add, Annotations : — Held, Livock v, Pearson 
(1928), 83 Com. Cas. 188; Fowler v. Com- 
mercial Timber Co., [1930] 2 K. B. 1. 

5054. Add, Citation .—16 Asp. M. L. C. 544. 

Add, Annotations : — Apld. Gaze v. Port Tal- 
bot Corpn. (1929), 93 J. P. 89, Refd. 
Bontall, Horsley & Baldrv v, Vicary (1930), 
47 T. L. R. 99. 

5054a. .] — Pltf, & defts., who were respective 

owners of patients for conveying apparatus, 
entered into an agreement whereby each was 
granted a licence to use the invention of the 
other. The agreement recited the acknow- 
ledgment by the parties of the validity of the 
respective patents of the other, & contained a 
covenant by defts. not at any time hereafter 
to dispute the validity of pltf.’s patent. The 
agreement also contained a clause referring 
to arbn. any dispute between the parties 
other than the question of infringement or 
the recovery of royalties. In an action for 
royalties under the agreement & damage for 
infringements committed prior to it defts. 
pleaded that pltf.’s patent was invalid & that 
there was an implied term in the agreement 
that pltf. should accept the same in satis- 
faction of all claims in respect of infringe- 


ments then ... 

to whether in view or 
agreement defts. could put im^ 
pltf.'s patent in issue, & 
term as pleaded in the defoucf 
implied were set down for hearing 
liminary questions of law : — field : ha view 
of tlie covenant in the agreement defts. were 
not entitled to dispute the validity of pltf/s 
patent, & such a term as pleaded in the 
defence must be implied in the agreement in 
order to give business ellicacy to the contract. 
— Campbell v, HopkixVB (G.) & Sons 

(Clerkenwell), Ltd. (1931), 49 R. P. C. 38. 

5056. Add, Annotations Refd, Willis v. Willis, 
(1927), 96 L. J. P. 177 ; First Russian Insce. 

V, London Lancashire Insce., [1928] Ch. 922 ; 
The Penelope, [1928] P. 180; Hyman v, 
Ilyrnan, llughes v, Hughes, [1929] P. 1 ; 
M.ay V, May, [1929] 2 K. B. 386. 

5069. Adil, Annotation: — Apld. Kelantan Govoin- 
ment v. Dull Development Ct>.. (1923] 

A. C. 395. 

5060. Add. Annotation : — Consd. A.-G. v, G. S. <fe 

W. Ry. of Ireland, [1925] A. C. 764. 

5066a. Term customary during war.] — The ct. 
found that since the outbreak of war in 1914 
it had been a universal custom in the dried 
fruit trade to insert in all contracts for the 
sale of sultanas a clause as follows : Should 

shipment be prevented by force majeure 
such as prohibition of export, blockade, war, 
or any consequence of warlike operations, 
this contract or the then unfulfilled part 
thereof to be cancelled without claim.** The 
ct., therefore, rectified certain bought & 
sold notes by the addition of this clause on 
the ground that the parties must be taken 
to nave contracted on this basis.— Caraman 
Rowley &> May v, Apebghis (1923), 40 
T. T^. R. 124. 

5067. Add. Annotation : — Refd. Winkworth v. 
Raven, [1931] 1 K, B. 052, 

5073. Add. Annotation : — Reid. Einar Bugge v, 
Bowater (1925), 31 Com. Gas. 1. 

5085. Add. Annotations : — Refd. Boorne v. Wicker, 
[1927] 1 Oh. 667 : Farey v. Cooper, [1927] 2 
K. B. 384; Livock v. Pearson (1928), 33 Com. 
Cas. 188. 

5086. Add. Annotations : — Apld. Boorne v. Wicker, 
[1927] 1 Oh. 667. Refd, Ftirey v. Cooper, 
[1927] 2 K. B, 384 ; Txivock r. Pearson (1928), 
33 Com. Cas. 188 ; Gilford Motor Co. v. Hoitic 
[ 1933] Ch. 935 ; Simpson v. Charrington A 
Co., [1934] 1 K, B. 64. 

5087. Add. Annotation : — Reid. Martin v. Stout, 
[1925] A. C. 359. 

5088. Add. Annotation :—A^s to (2) Reid. Frauco- 
Britisb Ship Store Co. v. Compagnie ch*s 
Chargeurs Francaise (1926), 42 T. L. Ji. 735. 


PART xni. SECT. 2, SUB-SECT. 1 . 

— F. 

6073 iii. .] — ^Where having 

regard to the nature of a contract it is 
the duty of a party to aflsiat in the ful- 
lilnient of a condition in the contract, 
such condition is deemed to bo ful- 
filled if such party refuses his assistance 
with the intention of defeating the 
fulfilment of the condition, whether his 
refusal is bond fide ov not. — Koeing v. 
JoKNSOjr Sc Co., Ltd., (1935] App. D. 
2G2.— S AF. 


PART XIH. SECT. 2. SUB-SECT. 1.— 
G. (0). 

5101 i. General rule.] — Pltf., who had 
been given an option to purchase 
of a mining co., released the option Iri 
consideration of deft, entering Into tbe 
agreement in question herein. At the 
same time. & as a result of negotiations 
between pltf., the mining eo. deft., 
the mining oo. granted deft, an option 
to purchase the shares not yet taken 
up under pltf. 'a option & an option 
to purchase an additional block of 
shares. These options were to run for 
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a period of nix inoritijs pro\'i(ie(I (ieXi. 
carried out the condition)? of tliv said 
acreement. These conditions were 
duiv fulfilled. Br the agroeinciit 
between deft. & J>ltf.. dt'ft, agreed to 
pay pltf. two ceids ou each everv 
sham of the mining oo. which it took 
up under the options granted to it ; : 
also one-half of aJi moneys re<5elved b/ 
It a.M commission on sales of such shares 
covered by said option as should be 
made by pltf. There was no obliga- 
tion on pltf. to attempt to soil shares, 
a’lie maiket-prlcc for the shares having 



Cases 510^5132. English and Empieb Digest Suppmibibnt. 


5102. Add, Annotations : — Consd. First Bussian 
Inece. v, Loudon & Lancashire Insce., [1928] 
Oh. 922 ; The Penelope, [1928] P. 180. Reid. 
Larrinaga v. Soc. Franco Americaino Des 
Phosphates Des Medulla (1923), 92 L. J, K. B. 
465; Kursell v. Timber Operators & Con* 
tractors (1926), 95 L. J. K. B. 569; Wait, 
[1926] Ch. 962 ; May v. May, [1929] 2 K. B. 
386. Reid. Walton Harvey, Ltd. v. Walker 
&; Ilomfrays, Ltd., [1931] 1 Ch. 274 ; A.-G. 
oi Ti'inidad & Tobago v. Gordon Grant & Co., 
[1935] A. C. 632 ; Kulukundis v. Norwich 
Union Fire Insurance Society, [1936] 2 
All E. n. 242. 

5103. Add, Annotations : — Refd. Larrinaga v, S<>c. 
Franco Americaine Des Phosphates Des 
Medulla (1923), 92 L. J. K. B. 465 ; Trollope 
(Geo.) & Sons v. Martyn Bros. (1934), 60 
T. L. li. 644 ; A.-G. of Tirnidad & Tobago v, 
Gordon Grant & Co., [1936] A. C. 632; 
(3mndler Bros., Ltd. v. Boswell, [19361 3 All 
E. Ti. 170. 

5104. Add, Annotation: — Expld. Re Wait, [1927] 
1 Ch. 606. 

5105. Add, Annotation : — Refd, Walton Harvey, 
Ltd. V, Walker & Homfrays, Ltd., [1931] 
1 Oh. 274. 

5107. ’Add. Annotation: — Refd. The Penelope, 
[1928] P. 180. 

5113. Add. Annotations : — Consd. Marb^ v, George 
Edwardes (Daly’s Theatre) (1927), 96 L. J, 
K. B. 980. Overd. Herbert Clayton <fe Jack 
Waller, Ltd. v. Oliver, [1930] A. 0. 209. 

5117. Add. Annotation Refd. Sweet v, W'^illiams 
(1922), 128 L.T, 379. 

5119. Add. Annotation : — Refd. Brown v, Dagen- 
ham U. 0., [1929] 1 K, B. 737. 

5120. Add. Annotations : — Consd. Marb4 v, George 
Edwardes (Daly’s Theatre) (1927), 96 L. j. 
K, B. 980. Distd. Re Golomb & Porter <& 
Co.^s Arbitration (1931), 144 L. T. 583. 

5121. Add. Annotations : — Consd. Marb^ v, George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K, B. 980 ; Herbert 01ay1x:)n & Jack Waller, 
Ltd. V, Oliver, [1930] A. C. 209. 


5122a. Actor. p—Applts., theatrical producers, 
agreed to engage reap., an American actor, 
to play one of the three leading comedy parte 
in a musical play about to be produced at the 
London Hippodrome for six weeks certain 
at a salary of £55 per week, & the contract 
contained a provision prohibiting resp. during 
the continuance of his engagement from 
acting elsewhere without the consent of the 
applts. Resp. objected that the part 
assigned to him was not one of the three lead- 
ing comedy parts on the refusal of applts. 
to recast him, declined to appear in the play 
& sued applts. for damages for breach of 
contract. At the trial of the action before 
a judge & jury the jury foimd for resp. for 
£1,000 damages for loss of publicity & for 
three weeks’ salary, & judgment was entered 
accordingly. The Ct. of Appeal affirmed the 
verdict & judgment except as to the salary ; — 
Held: (1) upon the construction of the con- 
tract, it bound applts. to give resp. an oppor- 
tunity of appealing in public in a part 
answering the stipulated description ; (2) it 
was competent to the jury, having regard to 
the character of the contract, to give damages 
to resp. for loss of publicity. — H isrbbrt 
Clayton & Jack Waller, Ltd. v, Oliver, 
[1030] A. 0, 209 ; 99 L. J. K. B. 165 ; 142 
L. T. 685 ; 46 T. L. R. 230 ; 74 Sol. Jo. 187, 
H. L. 

Annoiali(m, : — Asi to (2) Folld. Withers v. General Theatre 
Oorpn., Ltd., 11933] 2 K. B. 536. 

5123. Add, Annotations: — Refd. Ee Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80; 
Trollope Sons v, Martyn Bros. 

(1934). 50 T. L. R. 644 ; Kalm v. Aircraft In- 
dustries Corpn., Ltd., [1937] 3 All E. R. 476. 

5126. Add, Annotaiioyis : — Refd. Sweet v, Williams 
(1922), 178 L. T. 379 ; Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 

5132. Add. Annotations : — Consd. Browning v, 
Crumlin Valley Collieries, [1920] 1 K.B.522; 
Sagar V, Ridehaloh (H.) & Son, Ltd., 
[1930] 2 Ch. 117. Refd. Sagar v, Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 


fallen Bharply, deft. & the mining co. 
cancelled the option & agreement 
between them before the expiration of 
the six months, PI tf. alleged that said 
cancellation was a breach of the agree- 
ment between him & deft. : — Held : 
applying the principle of Lazarus v. 
Cairn Lim of Sieamshws, No. 5101, 
that there could not be read into the 
agreement \vith pltf. a provision not 
expressed thortin that deft, would 
retain its option from the mining co. 
for the life of such option, viz., six 
months. — Cx.Eaa v, Pacifio Stock Co., 
Ltd., [1935] 1 W. W. R, 3C9.— DAN. 


PART Xm. SECT. 2, SUB-SECT. 1.— 
G. (e). 


Agreement to buy goods — Obliga- 
tion to supply.] — Implied. — C anada 
Cycu® & Motor Oo., ltd. v, Mrhr 
(1919), 45 O. L. R. 678 ; 48 D. L. 11, 
679 ; 16 0, W. N. 263.— CAN. 

•h. S , P , BbsrUnicr Gbamaphonb Co., 
Ltd. «, N. H. Phinnut & Oo., Lti:». 
(1921), 64 N. S. R. 296 ; 67 D, L, R. 
696.— CAN. 


si. Employmeni of non-ntMon men — 
WUhdrauoal from marnkfcuAnrets* asso- 
ciation .] — A shop agreed to withdraw 
from its manufacturers* assocn. In Con- 
sideration of certain workmen with- 
drawing from their union. The shop 
was besieged by the union had to 
abandon the scheme. In an action 


for breach of contract by workmen 
not reinstated by their union & dis- 
missed by the shop : — Held : It was 
an Implied term that the shop should 
keep open os an independent shop, & 
being unable to do so they were not 
liable. — Zjokr v. Suiffuik & Hill* 
[19333 2 D. L. R. 691 ; O, R. 407. 


PART XIU. SECT. 2, SUB-SECT. 1.— 
H. (a) i. 

am. Lease of tobacco stall wUh electric 
light connected — iTrwlied promise to 
continue supply.) — Pltf. took a lease 
from deft, of a tobacco etall In the 
city. At the time the lease was 
granted, the stall was supplied with 
electric light, connected with the city 
electricity supply through portion of 
the premises retained by deft. For 
some time after the lease, pltf. used the 
electricity to Ught the stall for buslnese 

g ur poses. The lease was silent as to 
le supply of eleotrioity. Deft, later 
cut oH the supply. He then Drought 
an action for damages, & in his claim 
alleged a promise by deft, not to 
Interfere with the supply of electricity 
nor to prevent the continuance of such 
supply : — Held : there was an implied 
promise by deft. In the terms sued upon 
by pltf.— Jk^tkins V, Levinson (1929), 
29 8. a. N* S. W. 161 ; 46 N, S. W, 
W. N. 38.— AU3. 
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PART XIU. SECT. 2, SUB-SECT. 1.— 
H. (a) iU. 

sn. Commission payable out of 
purchasemone/y.] — Pltf,, an agent, 
made a special contract with deft, 
whereby he was to obtain a portion 
of the purchase price : — Held : in the 
absence of express provision, there 
was no obligation on deft, to keep the 
contract of sale olive in order that pltf. 
might obtain his commission, & upon 
the cancellation of the contract of 
sole pltf. *8 right was determined. — 
Gowan V. Bowern, [1924] App. D. 
550.— S. AF. 


st. Agreement to sell dt share in pro- 
ceeds of sale of goods— Obligation to 
supply .) — Look v. Pcrdon (1850), 7 
N. B. R. (2 All.) 33.— CAN, 


PART XIII. SECT. 2, SUB-SECT. 1,— 
H. (b). 

5183 I. Agreement fixing prices .] — 
The military authorities accepted a 
tender from pltf. whereby he agreed 
to supply at prices specified so much 
of the goods mentioned therein as the 
officer in charge might require during 
the period mentioned In the tender i — 
Held : pltfs,* tender amoxinted merely 
to an offer to supply the goods 
mentioned at the prices specified, « the 
military authorities were not bound by 
their aooeptance of the tender to 
purchase all or any of the said goods 



Vol. xn. — Contract. Cases 51^— 5168d. 


5143. Add, Annotation : — Refd. Foley v, Olassique 
Coaches, Ltd., [1934] 2 K. B. 1. 

5152. Add, Annotations : — Held. Orediton Gas Co. 
V, Crediton U. 0., [1928] Ch. 447 ; Western 
Power Co. of Canada, Ltd. v, Matsqui Corpn., 
[1934] A. C. 322. 

6161. Add, Annotation : — Consd* Bentall, Horsley 
& Baldry v, Vicary (1930), 47 T. L. li. 99. 

5167. Add, Annotation : — Consd. Cohen v. Sellar, 
[1926] 1 K, B. 536. 

After this case add “ See, further^ Gifts, 
Vol. XXV., p. 625/’ 

5168. Add, Annotation : — Apld. London &; South 
American Investment Trust v, British 
Tobacco Co. (Australia), [1927] 1 Cb. 107. 

5168a. Agreement to “ exert Influence — No obliga- 
tion to pay money if necessary.]— -Deft- 
co, made an agreement with pltf. co. to use 
such rights ” as they might possess & such 
influence as they could exercise to procure a 
third CO. to deliver to pltfs. a percentage of 
the crude oil produced from a concession 
belonging to the third oo., in which defts. liad 
the preponderating shareholders’ vote. No 
delivery of oil from the concession in question 
was m^e by defts. to pltfs., &, in answer to 
an inquiry by pltfs. as to when delivery was 
to begin, defts. replied that they were not in 
a position to make delivery as they could not 
enforce it against the other members of the 
third CO. without making a payment to them 
that they were under no obligation to make 
such payment. In an action for breach of 
contract defts. admitted that if tlicy gave 
consideration there would be no impossible 
barrier to their getting the oil : — Held : as defts. 
could not use their preponderating vote in the 
third co. to dispose of a product of the third 
co. in order to satisfy an obligation of tlieir 
own to the detriment of the interests of the 
minority shareholders, & as the word 
“ rights ” in the agreement did not mean that 
defts. were bound to exercise their right of 
spending money to procure the oil, the action 
failed. — Generaj. Aspualt Co. v, Anglo- 
Saxon Petroleum Co., Ltd, (1932), 48 
T. L. R. 276, H. L. ; revsg,, 75 Sol. Jo. 191, 

5168b. Contract to print bank-notes — Implied duty 
not to use plates for unauthorised purpose.] — 
Pltfs., a Portuguese bank, made with defts., 
who were printers, a contract which pro- 
vided that defts. should print the authorised 
notes for the bank, the plates being left in 
defts.* possession & being intended to be 
available only for the purposes of the bank. 
By means of an elaborate fraud defts. were 


induced by an unauthorised person to print 
from the plates a large quantity of notes & 
to deliver the notes to him. Sc the result was 
that these notes were put into circulation. 
In consequence of the fraud pits, honoured 
a large number of the spurious notes. Sc 
on learning the facts they found it necessary 
to withdraw all the genuine notes of the same 
issue from circulation as they had, at that 
time, no means of distinguishing the genuine 
from the spurious notes. In an action for 
breach of contract, negligence, or conver- 
sion : — Held : it was an implied term of the 
contract that there was to be no use of the 
plates for any purpose not authorised by 
pltfs,. Sc there was an absolute duty on defts, 
not to print or deliver notes of pltf. bank 
without the authority of the bank, &, even 
if defts. were bound only to take reasonable 
care to avoid such acts, defts. had, on the 
facts, fallen short of the standard of care 
required by the special nature of the business, 
Sc pltfs. were entitled to recover. — Banco de 
Portugal v, Waterlow Sc Sons, Ltd. 
(1930), 47 T. L. B. 214 ; 75 Sol. Jo. 81 ; 
on appeal (1931), 100 L. J. K. B. 465, 0. A. ; 
[1932] A. C. 452. 

-Refd. The Edison (1931), 47 T. L. R. 635. 


Sub-sect. 3. — Implied Warranties (Vol. XII., 

p. 628). 

Add the following case : — 

5168c. Of fitness — Turkish baths.] — Defts. were 
the owners of Turkish baths, & customers 
who came late at night were permitted to use 
the beds in the cubicles till early the next 
morning. Pltf. his brother slept one night 
at the baths, Sc when they woke up they 
found that they had been bitten badly by 
insects, proved afterwards to be bugs : — 
Held : there had been a breach of an implied 
warranty that the beds or couches supplied 
for the use of customers should be reasonably 
fit for the purpose, Sc defts. ow^ed a duty to 
pltfs. to take reasonable care that no bugs 
or other dangerous insects should infest their 
premises. — Silverman v. Imperial London 
Hotels, Ltd. (1927), 137 L. T. 57; 43 
T. L. R.260. 

5168d. Gridiron berth.] — Easter v, Marvin 

(1930), 74 Sol. Jo. 122. 

For the cross-reference “ Of fitness — Sale 
of animals.] — See, generally, AKiMAiiS, Vol. 

1., pp. 260 ei seqJ*' read ** Sale of 

animals.] — See, generally, Animals, Vol. I., 
pp. 260 et seq,^' 


needed by them from pltf. in the 
absence of a covenant to that efleot. — 
Sboretart op Statb V, Madho Ram 
(1928), I. L. R. 10 Lah. 493.— IND. 

PART Xm. SECT. 2, SUB-SECT. 1.— 

N. 

•w, Affreemenf to furnish planters for 
fishery vmh supplies — Obligation to turn 
in produce to supplier,} — Implied.— 
Johnson v, Finlay (1882),6 Nfld.L.Il. 
363.— NFLD. 

«y. Supply of water — For partieutar 
period — Exjnraiion of original oontrad 
— Continuation under terms of old 
contract,]— H. v, PtmLW Utilitiks 
Board op Comrs., Ex p. Town op 


Milltown (N. B.) (1919), 47 D. L. R. 
219.— CAN. 

sz. Agreement for use of hockey arena 
—Proceeds divisible between parties — 
ObligatUm to use orerm.]— C anada 
Kookev Club v. Arena amusements. 
Ltd., [1930J 1 D. L. R. 127.— CAN. 

sb. Sale of tickets to queue — Ihity of 
seller to preserve order of priority.]— 
I^ltf. claimed dama^ros for an aUcffod 
brc^ach of contract in that deft, had 
failed to preserve the order of 
in fpieue & had failed to oiler for nale 
the fnlJ number of tickets staU'-<l to be 
available. Deft, advertised tiokote ft>r 
sale & limited the number to which 
each person w&s entitled to four. Pltf. 


who hfid been commissioned by a lars-o 
nmnber of people to secoi'o iickeiH, 
employed men who stood witit others 
in a queue all nl(?ht w’aifinj; fur the 
office to open. Otliera who eunio later 
took up positions aliead of pitf.’s jnen, 
with the result that youio of theui 
failed to secure lic'kets : : Uio 

number of tickets sold was but a reiisoti- 
able shortage of the estiniuted uuiubor 
& as tbero was U(» ('Xiu'ess eoiitract 
between the pariks Sz pltf- 
I>roved a cust.orn binrliiif? upon deft, to 
preserve the order of pr'oHty/" 
<iueuo, the claim must fail.— DiiLi- r. 
Nrw ZicAPAvp liraniY I’oo'rPiUAi 
Union dlhil). 26 M. C. R. 39 (New 
Zealand). --N.Z. 
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COPYHOLDS. 

Note. — A s to copyhold tenure & manorial incidents after 1925, see Law of Property Act, 1922 
(c. 16), ss. 128-146, Bcheds. 12-16 ; Law of Property (Amendment) Act, 1924 (c. 6), sched. 2. 


Part I. — The Manor. 

41. Add, Annoiation: — As to (1) Refd. Hodgson 128. Add. Annotation: — As to (1) Reid, Jay v. 

V, McCreagh (1923), 93 L, J. Ch. 339, Jay, [1924] 1 K. B, 826. 

122, Add. CUaiion 92 L. J. Ch. 55. 


Part III. — Custom of the Manor. 


229, For catchwoi'ds In considera- 

tion of assistance to persons wrecked — Good.] ” 
read “To seize best anchor & cable — Of ship 


wrecked on shore of manor — In consideration 
of assistance to persons wrecked — Good.] ” 


Part IV. -Manorial Courts. 

325. Add, Annotation: — As to (1) Apid. i2c Holliday, [1922] 2 Cb. 698. 


Part V. — The Court Rolls and other Manorial Documents. 


303. Add, Annotation : — Consd. Beaumont v, 
Jeffery (1924), 40 T. L. R. 796. 

894a. Purchaser for value.] — (1) PItf., as lord 

of the manor of Great Tey, which he acquired 
by purchase in 1923, brought the present 
action of detinue to recover possession of 
certain ancient ct. rolls of that manor, which 
were ot mere historical interest & which 
before his purchase pltf. had seen advertised 
for sale by deft., who having purchased 
them in 1902, from one P., a waste paper 
dealer, had commenced advertising them for 
sale ten years before the commencement of 
the present action : — Held : in the absence 
of evidcince to the contrary, it must be pre- 
sumed that P. acquired the rolls lawfully 
in the ordinary course of his business from 
either the lord or the steward of the manor, 
& as the position of pltf.'s predecessor in title 
^ trustee of the rolls, while they remained 
in his possession, did not make It illegal for 
him to part with them to a stranger, who 
came under the same obligation as the lord 
to produce them, pltf. was not entitled to 
recover the rolls. 

Held: (2) even if an action of detinue 


would lie, yet, upon the true construction of 
Limitation Act, 1623, s. 3, the words “ goods 
chattels ” Avere mentioned only in reference 
to actions of replevin, & that as the action 
was an action of detinue & the cause of action, 
namely, the assertion by deft, of an adverse 
title by advertising the rolls for sale, arose 
more than six years before thd commencement 
of the action, the action was barred by the 
statute. — Beaumont v, Jeffery, [1925] 
Oh. 1 ; 93 L. J. Ch. 532 ; 132 L. T. 246 ; 
40 T. L. B.. 796 ; 68 Sol. Jo. 867. 

.] — See, now. Law of Property 

Act, 1922 (c. 16), 8, 144a, added by Law of 
Property (Anicndment) Act, 1924 (c. 5), 
Sched. 11. , para. 2. 

404a. Recovery of possession — Limitation of action 
— When time begins to run.J—BEAUMONT 
V, Jeffery, No. 394a, ante, 

423. Add, CUaiion : — 2 Dowl. N. S. 20. 

461. Add, Annotation : — Refd. Love v. Boatley 
(1707), 11 Mod. Rep. 134. 

482. Add, Annotation : — Refd, Beaumont v, 
Jeffery (1924), 40 T. L. 11, 796, 


Part VI. — Officers of the Manor. 

491. Add. Citations : — 2 Show. 21 ; Freem. K. B. 473. 



Cases 79^—1508. English and Empibe Digest Supplement. 


Part IX.— -Particular Estates in Land of Copyhold and 

Customary Tenure. 


79 ga. Grandnephew as subsequent taker.!— 

Qu. : jvliether it is a good & reasonable 
custom that upon the death of a tenant in 
possession of lands holden of a manor for 
lives, the next life in reversion for which the 
estate is hotden shall be entitled to enjoy 
the estate ; & if such custom be good & 992 , 
reasonable, whether, where a party takes a 
grant of such lands for the life of himself & 
his grandnephews & dies, the grant shall 


operate as an advancement for the grand- 
nephews, so as to rebut a resulting trust in 
favour of other parties claiming under the 
purchaser. — Edwabds v. EDWAlfiDS (1836), 
2 Y. & O. Ex. 123 ; 6 L. J. Ex. Eq. 79 ; 160 
E. R. 337. 

For existing citations read (1887), 37 
Ch. D. 312; 57 L. X Ch. 466; 68 L. T. 
620 ; 36 W. R. 393 ; ajfd, on other grounds 
(1888), 40 Ch. D. 14, 0. A.’’ 


Part XI. — Relationship of Lord and Tenant as affecting 

Services, Dues, etc. 


1157a. Fine payable by executor — Effect of Law 
of Property Act, 1922 (c. 16), s. 128, & Ad- 
ministration of Estates Act, 1925 (c. 23), 
ss. 1, 3, 22.] — The custom of a manor was 
that copyholders pay fines “ upon descent or 
alienation when they take up their several 
lands & tenements/’ A copyholder in fee 
of settled copyholds died in 1928 after the 
copyholds had been enfranchised under Law 
of Property Act, 1922 (c. 16), s. 128, but 
before the manorial incidents (including 
fines) saved thereby had been extinguished 
under sect. 138. He had devised the pro- 

E ei*ty under a testamentary power i — Held : 

is special exor. in whom the settled land was 
vested under Administration of Estates Act, 
1926 (c. 23), ss. 1, 3, 22, must pay a fine on 
the death, ^though he had not assented to 
the devise, or conveyed the property to a 
purchaser, or done any other act formerly 
involving admittance & payment of a fine. — 
A.-G. TO THE Prince of Wales v, Bradshaw, 
[1930] 2 Oh. 279 ; 99 L. J. Ch. 433 ; 143 
i;.. T. 430 ; 46 T. L. R. 661. 

1164. Add, Annotation : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


1176. Add. Annotation : — Consd. Cheshire County 
CouncU V. Hopley (1923), 130 L. T. 123. 

1192. Citations :--For 12 E. R. 1126” read “ 126 
E. R. 1126.” 


1241. Add^ Annotation : — Refd. ITnited Dairies 
V. Public Trustee, [1923] 1 K. B. 469. 


1272a. ,] — Though a bill in equity 

lies to recover a small quit-rent, yet it ought 
to appear that pltf. has no remedy for the 
same at law. Lord of a manor brings a bill 
against a tenant to hold a down belonging 
to the manor, discharged of the tenant’s 
claim of a right of common thereto ; this an 
improper bill. But a bill for a quit-rent paay 
be proper in spme circumstances & what.— 
Holdfji V. Chambury (1734), 3 F. Wms. 


266 ; 24 E. R. 1052, L. C. 

Armotations : — Consd. Bouverie v. Prentice (1783), 1 Bro. 
C. O. 200 ; Leeds (Duke) v. New Uadnor Corpn. (1789). 
2 Bro. C. C. 018 ; Basingstoko Corpn. v. Bolton (Lord) 
(1862). 1 Drew. 275 ; Scarlo v. Cook© (1890). 43 CJi. D. 


619. 


1274. Add. Annotations : — Refd. Purnell v. Roche, 
[1927] 2 Ch. 142 ; Barratt v. Richardson k 
Cresswell, [1930] 1 K. B. 686. 


Part XII. — Descent of Copyholds. 

1826. Add. CHaUon .-—39 L. J. Ch. 426. 

1854. For existing citations read “ (1852), Bail. Ct. Cas. Ill ; 22 JL. J. Q. B. 39. 


Part XIV. — Mortgage of Copyholds. 

1461a. .] — PHASER V. Thomas (1852), 3 Seton’s Judgments & Orders, 7th ed. 2171. 

Annotation: — FoUd. Ashton v. Corrigan (1871), L. R. 13 Eq. 76. 


Part XV. — Devise of Copyholds. 

1506. Add* Annotation : — ^ Refd. Ee Brooke, I 1508. Add^ Annotation: — Refd. Be Brooke, 
Brooke e. Dickson, [1923J 2 265, I Brooke e. Dickson {192B)« 92 L. J. Oh. 504. 



VoL Sm*— Copyholds. Oases 1688ar-2082b< 


15S8a« Itemalntfar to his heir-at-law— Rule 
Ih Shelley?! Case applies.] — By his will 
testator, among other devises of freeholds 
& copyholds^ devised his two copyhold 
houses, gaidens, dc premises situate in the 
parish of B., & also a piece of copyhold land 
adjoining, to his nephew G. for life without 
impeachment of waste, & after his death he 
devised the same premises to the “ heir-at- 
law of the said G. There was no special 
custom of descent in the manor of B. affecting 
these copyholds; — Held: the use of the 
expression “ heir-at-law did not exclude 
the operation of the rule in Shelley's Case, 
which accordingly applied, G. was entitled 
in customary fee simple for an estate to him 
& his heirs according to the custom of the 
manor. — Be Hack, Be adman d. Beadman, 
[1926] Oh. 633 ; 94 U J. Ch. 343 ; 133 L. T. 
184 t 69 Sol. Jo. 682. 

Bee^ now. Law of Property Act, 1922 (c. 16), 
ss. 128-145, Scheds. 1^15 ; Law of Property 
Act. 1926 (c. 20). s. 131. 

1533b. Devise to “ right heirs — Common law & 
not customary heir entitled.}— Testatrix by 
her will dated Mar. 31, 1873, in exercise of 


a general testamentary power of appoint- 
ment, devised her copyhold lands upon 
trusts in favour of certain relatives & their 
respective issue in tail, all which trusts 
determined by their deaths without issue, 
with an ultimate trust for “ my own right 
heirs (other than & except my nephew 
Robert John Smith & his issue).’’ On 
Oct. 2, 1875, by an award of the Copyhold 
Oomrs., the copyhold lands so devised were 
enfranchised. R. S., who would have been 
testatrix’s heir at common law had he 
survived her, died on May 12, 1879. Testa- 
trix died on Sept. 11, 1883, leaving J. S., 
the eldest son of the said R. S., her heir at 
common law, a nephew A. 8., her heir at 
common law if R. S. &; his issue were ex- 
cluded, & a brother G. S., her heir according 
to the custom of the manor, which was 
borough-English : — Held : the words “ my 
own right heirs ” must be construed to mean 
her heirs at common law & not her customary 
heirs : the limitation was ineffectual, & 
accordingly the lands so devised were un- 
appointed.— Smith, BtXLL v. Smith, [1933] 
Ch. 847 ; 102 L. J. Ch. 369 ; 149 L. T. 382. 


Part XVIII. — Mode of Transmission of Copyholds inter vivos. 

1772. After this case add : — 

Endorsement of assurances of enfranchised land by stewards.] — See Law of Property Act, 1922 (c. 10), 

s. 129. 


Part XIX. — Determination and Suspension of Tenant’s Estate. 


1947. Add. Citation : — 1 Eq. Cas. Abr. 121. 

1950. Add. Annotation: — Consd. Re Wells, Swin- 
bume-Hanham v. Howard, [1933] Ch. 29. 


1951. Add. Annotation : — Consd. Re Wells, Swin- 
burnc-Hanham v. Howard, [1933] Ch, 29. 
1978. Add. Annoiaiion : — Retd. Re Price, [1928] 
Ch. 579. 


Part XX. — Enfranchisement 


1989. Add. Annotation : — Consd. Waring v. Poden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J, Ch. 33. 

1998. Add. Annotation : — Refd. Be Price, [1928] 
Oh. 679. 

2032, After this case add as follows : — 

Sect. 3a.— UNDER LAW OF PROPERTY ACTS. 

2032a. Estate tall in undivided share — Interest In 
personalty.] — Where before 1926 an undivided 
share in copyhold land was the subject of an 
estate tail, the enfranchisement of such 
copyhold land after 1926 can result in turning 
the estate tail into an ab^Iute interest ; & 
where, by reason of the statutory teusts 
under Law of Property Act, 1925 (c. 20), 
such land becomes personalty, the absolute 
interest Into which the estate tail is turned 
is an interest in personaity. — Be Pbioe, 
[1928] Oh. 679 ; 97 L. J. Oh. 428 ; 139 L. T. 
889. 

AnneksHone Be Eetoiithorne, Obmlmv. Eemptbome 


(1929), 46 T, L. H. 15; Be Newmad. Slater Newman, 
(1930} 2 Ch. 409 ; jBc Thomas’s Will Trusts. PoweU v. 
Thomas, [1930] 2 Oh. 67 ; Be Hind, Berustone t>- Mont- 

f omery, [19331 Ch. 208 ; Be Jones, Public Trustee v. 
ones, [19341 Oh. 315. 

•.] — See, now. Law of Property (Entailed 
Interests) Act, 1932 (c. 27). 

2082b. Equitable Joint tenancy In copyholds — 
Subject to rentcharge — Vesting of legal 
estate.] — On July 6, 1802, Bryan Abbs 
another trustee who predeceased him were 
admitted to certain copyhold plots A.. B. 

0. upon trust out of the rente As profits 
to raise & pay an annual reub of lO.s'. to 
Harrison & his hens subject thereto in 
trust for WUson & his heirs. lUany years 
after Bryan Abbs’ death his customary heir 
H. C, Abbs, since deceased, was admitted 
to A. & 0., but no one was admitted to B . ; 
so that on Dec. 31, 1925, the best right to 
admittance was in the customary heirs of 
H. 0. Abbs t'Se Bryan Abbs. On the same date 
the equitable title to the land stood vested 
in Thompson & Collins as joint tenants in 



Cases 208Sb—808So. English and Empieb Digest Supplement. 


fee, subject to the equitable rentcharge then 
vested in Aylmer, subject to proof of his 
title. 

On Jan. 1, 1926, the Law of Property Acts 
came into operation & the copyhold plots 
were enfranchised. The ct. being asked to 
determine in whom the legal estates in 
the land & the rentcharge vested : — Held : 

(1) under the 1922 Act, Sched. XII., 
para. 8 (6), the freehold estate in the land 
vested in the first instance in the personal 
representative of H. C. Abbe & the customary 
heir of Bryan Abbs as trustees, Bryan Abbs 
having no known personal representative ; 

(2) either under the 1922 Act, Sched. XII., 
para. 8 (d), or under the 192.5 Act, Sched. 1., 
Part II., paras. 4, 6 (d), the rentcharge vested 
as a legal rentcharge in Aylmer or other 
the persons entitled thereto ; (3) on the rent- 
charge becoming a legal rentcharge the 
trustees became bare trustees with no longer 
any active duties to perform ; (4) under the 
1925 Act, Sched. I., Fart II., paras. 3, 6 (d), 


the initial vesting in the trustees was divested, 
& the legal estate subject to the legal rent- 
charge vested in Thompson &: CoilinS as joint 
tenants in fee simple ; (5) sect, 36 of the 1925 
Act did not come into operation until after 
the vesting provisions had done their Work; 
It then merely attached a trust for sale to 
the Joint legal estate in Thompson & Collins. 
It did not previously attach a trust for sale 
to the initial estate in the trustees so as to 
put the divesting pi*ovision8 of the 1926 
Act, Sched. I., Part II., out of operation. 
Still less did it bring in the undivided share 
provisions of the 1925 Act, Sched. I., Part IV. 
— Re King’s Theatbe, Sunderland, Den- 
man Picture Houses v. Thompson & Collins 
Enterprises, [1929] 1 Ch. 483 ; 98 L. J. Ch, 
109 ; 140 L. T. 463. 

2032c. Vesting of rentcharge .] — Re 

King’s Theatre, Sunderland, Denman 
Picture Houses v. Thompson & Collins 
Enterprises, No. 2032b, ante. 
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VoL Zm. Cases 1-16B. 


COPYRIGHT AND LITERARY PROPERTY. 


Part I.— Nature of Copyright 


1. AM, Annotation: — As to (2) Retd. Re 
Dickens, Dickens v, Hawksley, [1935] Oh. 
267. 

14. Add, Annotations : — Refd. Performing Right 
Soc. V. liondon Theatre of Varieties, fl924] 
A. C. 1 ; Re Dickons, Dickens v, Hawksley, 
[1935] Oh. 267. 

15. Add, Annotation: — Refd. Mansell v. Star 
Printing & Publishing Co. of Toronto, Ltd., 
[1937] 3 All E. R. 912. 

16. AM. Annotation : — Refd. Performing Right 
Soc. V. MitcheU & Booker, [1924] 1 K. B, 762. 

16a. Dramatic work — No first publication 
within 1911 Act, s. 1 (3) — Owner entitled to 
substituted copyright under 1911 Act, sched. 1.] 

— Under Dramatic Copyright Act, 1833 
(c.^ 15), a foreign author dwelling outside 
British territory was entitled to secure 
dramatic copyright within the British 
Empire of the ftet performance of his play 
given in this country. By an agreement in 
writing dated June 30, 1898, G., the author 
& sole proprietor of the right to perform a 
certain play, granted to pltf. the solo & 
exclusive nght to perform, or have per- 
formed, the play in Gr^t Britain & Ireland. 
On Sept. 22, 1898, G.’s agent wrote to pltf. 
stating that the play had been first per- 
formed in Great Britain on a certain date 
& at a certain place : — Held : a copy of the 
letter of Sept. 22, 1898, the original having 
been lost, was admissible as evidence in a 
copyright action between pltf. & third 
parties who claimed a right to produce 
cinematograph films of the play under an 
agreement for value with G., dated Sept. 6, 
1919, to prove that the first performance 
of the play took place in this country as 
stated in the letter since, (1) being written 
by G.*s agent, it constituted an admission 
by G., a person who, although not named on 
the record, h^ a substantial interest in th^ 
result, & (2) it constituted an admission by 
defts.’ predecessors in title. 

(3) An entry in the register of first 
performances of dramatic productions at 
Stationers’ Hall is admissible in evidence as 
a public register. If such an entry is in- 
correct, the party producing a certified copy 
of it may be precluded from relying on it as 


PART I. SECT. 1. 

— ‘‘Copyright” 

In Oonunonwealth Copyright Act, 
1912, B. li(l), includes the light to 
perform, — Poixock v, Williamson 
(J. 0,). Ltd., (1923] V. L. R. 226 : 29 
Argus L. R. 133 : 44 A. L, T. 161.~-AUS. 

sk. Tmst in reapert of oopj/rigM .] — 
An implied or constructive trust in 
respect of a copyright existing under 
Oopyrlght Act, 1913, may bo enforced ; 


primd facie proof of a right to produce or 
reproduce the play to which it relates, but 
it can be regarded by the ct. as corroboration 
of other evidence of title. 

(4) 1911 Act, B. 1 (1) (a) & s. 1 (3), which 
provide that copyright shall subsist in every 
dramatic work if it has been first published 
in His Majesty’s dominions, but that the 
performance in public shall not be deemed to 
be publication, prescribe conditions for the 
future, but do not inflict them on past events 
so as to destroy existing rights. 

(5) Where the owner of dramatic copyright 
possessed [by assignment] the sole nght to 
perform, or permit the performance of, a 
certain play before 1911 Act came into 
operation he acquired, by sect. 2 (1) (6), 
coupled with sects. 24 & 35 of the Act, & 
sched. 1 to the Act, the right to the cinemato- 
graph So film rights of that play also. 

An American corpn. made a film & sent 
a negative So two positives of it to an English 
CO., who made further copies of the film 
So lianded them to another English co., who 
let them to a British exhibitor. The American 
corpn. <!^ the two British cos. were inter- 
working organisations linked together by 
complex agreements, So they all three shared 
in part of the receipts from the exhibition 
of the film by the exhibitor. The exhibitor 
in exhibiting the film, infringed pltf/s 
copyright : — Held : (6) the American corpn. 
So the two British cos. had actively directed, 
counselled or aided the infringement by the 
exhibitor, So had infringed pltf.’s rights 
within 1911 Act, s. 2 (1), the operative eSect 
of which sub-sect, is extended So not limited 
by sect, 2 (2) & (3). 

(7) Wliere an infringement of copyright 
is proved under 1911 Act, s. 2 (1), the question 
of knowledge of infringement by the infringer 
does notarise except possibly with reference 
to the exemption from penalties for infringe- 
ment provided by sect, 8 of the Act. — 
Falcon v. Famous Players Film Co., 
Ltd., [1926] K. B. 393 ; 95 L. J. K. B. 148 ; 134 
L.T.246; 42 T.L.R. 91; affd., [1926] 2K.B. 
474; 96 L. J. K. B. 88; 135 K T. 660; 42 
T. L. R. 666 ; 70 Sol. Jo. 756, 0. A. 

AnmiaJtiona ; — Aa to (G) Reid. Engllab Hop Growers v. 
Derlng:, (1928J 2 K. B, 171. Generally, Ketd. Mossager 
V. flritish Broadcasting Co., (1927] 2 K. IL 643; He 
Dickens, Dickons v, Hawksley, [1935] Oh. 267 ; Ash v, 
Hutchinson So Co. (PubUshors), Ltd.. [1936] Oh. 489. 


& ouforced to the ultimate extent of 
the acquisition of tho title to the 
eupyright by the cestui qui trust who 
is entitled to got in tho legal estate. 
Beet. 14 of Copyright Act, 1913, con- 
teinplatee that any trust created in 
the manner wiiich the law permits for 
pei*eonal property may exist in respoet 
of copyright or of any right in oopT- 
right, whether the title to those rights 
is acquired by assignment, license, or 
trausmission. Once a parol trans- 


action ill respect of co]»yf(gld. has 
r(*aehed a stage when, l>y iciisou ef the 
payment & receipt ot tho piin‘]iasi» 
T»nce. the vcaidor bocomcH a. men* 
trustee of the property of,thj> P^r; 

the only question will l)c not 
whetlK'i' the tjuiiHuel ion Is m \’<riting 
or not, but the method of its enlozvo- 

ment.— UnooicKii v. 

Ltd,, 

560 ; 12 N. L. .1. .^IJ. 'N. Z. 
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Bnghj[sh and Empibb Digest Sttbplement. 


Part II. — Subject-Matter. 


18. Add* Annotation: — Hefd. Macmillan t)*. Cooper 
(1823), ^3 L. J. P. 0.113. 

22. Add. Annotation : — As to (1 ) FoUd. MacmiUan 
V, Cooper (1928), 93 lu J. P. 0. 113. 

28. Add. Annotation : — Refd. OampbeU v. Poliak, 
[1927] A. 0. 732. 

A series of articles entitled 
“ [pltf.’s] racing secrets ” was published in a 
newspaper. Pltf, had done none of the 
actual writing of any of the articles, but he 
had related his experiences to P., who had 
made notes from which F. had written up the 
articles. The articles wei'e read over to 
pltf. before publication, alterations sug- 
gested by him were sometimes adopted. F. 
did not take down pltf. ’a information ver- 
batim, but in the articles pltf/s exi>eriences 
were in some case given in the form of 
dialogues. Articles based upon the original 
series of articles were later published in 
another publication & entitled My Racing 
Secrets. By Steve Donoghue,’* i.c., pltf. : — 
Held : (1) pltf. was neither the owner nor 
the joint owner of the copyright in the 
original articles ; (2) the presumption under 
Copyright Act, 1911 (c. 46), s. 6 (3), that pltf. 
was the author of the later articles was re- 
butted. — Donoghue V . Allied Newspapers, 
Ltd., [1937 J 3 AU E. K. 503 ; 157 L. T. 186 ; 
63 T. L, R. 907 ; 81 Sol. Jo. 570. 

41. Add. Annotation : — As to {Z) Retd. Falcon v. 
Famous Players Film Co. (1925), 42 T. L. B. 
91 ; Lone (John), Bodlcy Head, Ltd. v. 
Associated Newspapers, Ltd., [1936] 1 All 
E. R. 379. 

42. Add. Annotations: — As fo ( 1 ) Consd. Macmillan 
V. Cooper (1923), 93 L. J. P. C. 113. FoUd. 
Masson Seeley v. Embosotype Manufacturing 
Co. (1924), 41 R. P. C. 160. Consd. British 
Oxvgen Co. v. Liquid Air. [1925] Oh 383. 
Refd. Chabot v. Davies, [1936] 3 AU E. R. 221. 
As to (5) Consd. Performing Right Soc. v. 
London Theatre of Varieties, [1924] A. C. 1. 
Generally^ Refd. British Broadcasting Co. v. 
Wireless League Gazette Publisliing Co., 
[1926] Oh. 433. 

Letter written by manufacturer to trade 

customer.] — (1) A letter written by manu- 
facturers to a trade customer, offering their 
goods at a low price if the customer agrees to 
take such goods exclusively from them, is an 
“ original literary work ” within 1911 Act, 


s. 1 (1 ), & the writers are entitled tb copyright 
therein. Such a letter is not contrary to 
public policy as being in restraint of trade. 

(2) The publication of the letter by rival 
manufacturers, together with a covering 
letter of criticism, is not fair dealhug ^ 
within sect. 2 (1) (4) of the Act, — ^British 
Oxygen Co. v. Liquid Air, Ltd., [1926] Ch. 
383 ; 05 L. J. Oh. 81 ; 133 L. T. 282. 

48b. Single sentence.] — ^Pltf. had, since 1925, 

dealt with the treatment of the human face, 
& had advertised extensively in connection 
with that treatment. He claimed to have 
the copyright in a slogan in connection with 
those advertisements. The phrase was. 
“ Beauty is a social necessity, not a luxury.** 
Sometimes there were variations in the words 
used. Sometimes the words ** youthful- 
neas,” or “ good looks,’* or “ youthful 
appearance ’* were substituted for “ beauty,** 
In May 1926 deft, inserted an advertise- 
ment containing the phrase ** A youthful 
appearance is a social necessity.** Some 
years before 1925 an advertiser had used a 
similar phrase, “ Beauty is a modem 
necessity ’* : — Held : (1) the only originality, 
if any, in pltf.’s phrase consisted in the 
substitution of the word ** social ** for the 
word “ modern,** & pltf.’s phrase was not an 
orimnal composition ; (2) although copy- 

right might subsist in an advertisement, to 
quote a piece of a sentence from a literary 
work was too small a matter to afford ground 
for an action for infringement of copyright ; 
(3) the doctrine de minimis non lea curat 
applied, & the matter in which copyright 
was claimed was too small for the ct. to 
attach any importance to it. — Sinanidb v. 
La Maison Kosmbo (1928), 139 L, T. 365 ; 
44 T. L. R. 674, O. A. 

51. Add. Annotation : — Consd. Macmillan v. 
Cooper (1023), 93 L. J. P. 0. 113. 

65. Add. Annotation : — As to (5) Refd. British 
Oxygen Co. v. Liquid Air, [1926] Oh. 888. 

60. Add. Annotation : — Consd. British Oxygen 
Co. V. Liquid Air, [1925] Oh. 383. 

65. Add. Annotation : — Refd British Broadcast- 
ing Co. V. Wireless League Gazette Publishing 
Co., [1926] Ch. 433. 

70a. Blue-print of shop-front — ^1911 Act, sec. 22.] 

— Pltf. sent to defts., at their request, a 
blueprint plan & elevation of a shop-front 
& an estimat»e for the work. No order 


PART U. SECT. S, SUB-SEOT, 1. 

o I. Form of contrad for gale of 

land.h^He3d: 6uoh a ilooumtjnt was 
capable of oopyrliflit, but If copies were 
sold, there might be an implied autho- 
rity to reproduce them where necessary 
in connection with the transaction for 
which they weipe purchaBcd, — R kal 
Estate iNSTTTtJTK of N.S.W. v. Woop 
<1923), 23 S. R. N. a. W. 849 j 40 
N. 8, W. W. N. 00.— AUS. 

o ti. compila- 

tion may be an origtnajl literary 
work within Copyright Act. — P asiok- 
NIAK V. DojaokK, IlW) 2 D. h. R. 
545; [19281 1 W. W. H, 865; 37 
Man. L. R. ks.—CAN. 


o lit TremslcMan.] — TranMa- 

tlons are original literary workfl.— - 
Pasiokniak V. Dojaokk, 119281 2 


D. L. R. 645 : 11928] 1 W. W. R. 866 ; 
37 Man. L. li 265.--0AN. 


PART 11. SECT. 8, SUB-SEOT. 2.--B. 

sd. Slight alterations — Works of 
f 0 "ei^ author ,] — Whore a publisher in 
Scotland brought out an edition of the 
works of a foreign author, which had 
all been originally publisbed abroad, 
& in which there was no copyright In 
thlfl country : — Held : alterations upon 
the writittgR, neither Important nor 
extenaJye, made with the assistance of 
the author, did not create a copyright 
in the edition, so e^s to glye the pub- 
lisher a right to prevent the publica- 
tion of a reprint of It in a different 
form, — HBDDERWicKe. Griffix (18^11), 
3 DunL (Ct. of Sess.) 383. — SOOT. 

PART U. SECT. $, SUB..SECT. 

64 1, Xnrnorat There U 

6 


nothing in the Copyright Act to deny 
an author a copyright on the groimas 
that^ his work is indecent, obscene or 
immoral. Where his work Is of snoh 
a character that the law will not permit 
him t^ publish it. the ots. will deny 
blra damages, since if he cannot sell It 
he cannot prove damages. Bnt apart 
from damages, there Is no reason why 
the pirating of an author’s oiMnai 
work should not be restrained by 
Injunction, provided it is honest work, 
& not a fraud on the puhlic.-^PASi0K- 
WTAK e* Df)JAr<KK. fl928l 2 D, b. R, 
545 i [1928] 1 W. W. R, 865 ; 87 
Man. L. R. 265.-~CAN. 


PART II. fifBCT. 8, SUB-SECT. 8. 

sk. Plan — Of harhow.lr^hrsBAM b. 
OieBOBNa HARBotm Board, . £1924) 
N, J5. L. R. * 



VoL ZnL— Copyright. Caires TOa— SSft. 


Was given to pltf . for the erection of the 
shop-front» The shop-front was, however, 
erected for defts. by a Arm which worked 
on a trachag of plfcf.’s plan & elevation. 
Pltf. brought an action against defts. for 
infringement of his copyright by authorising 
the reproduction of the plan. Defts. con- 
tended that a plan could not be reproduced 
by a shop-front: — Held: (1) the shop-front 
was a reproduction of the plan, & as the 
plan was an original literary work within 
1911 Act; defts., by authorising the repro- 
duction, had infringed pltf.’s copyright in 
the plan ; (2) the plan was not a design 

within 1911 Act, s. 22. — ^Chabot v. Davies, 
[1036] 3 All E. B. 221 ; 106 L. J. Ch. 81 ; 
165 L. T. 626 ; 53 T. L. B. 61 ; 80 Sol. Jo. 
876. 

78. Add. Annatafion : — Refd. British Broadcast- 
ing Oo. V. Wireless League Gazette Publishing 
Oo., [1926] Gh. 433. 

74. Add. Annotation: — As to (1) Consd. British 
Broadcasting Oo. v. Wireless League Gazette 
. Publishing Co„ [1926] Ch. 433. As to 
(3) Refd. Hawkes & Son (Ijondon), Ltd. v. 
Paramount Film Service, Ltd., [1934] Gh. 593. 

76. Add. AnnoiMion : — Consd. Sinanide v. La 
Maison Kosmeo (1928), 139 L. T. 365. 

77a. For type — Protected.] — Pltf. oo., 

which carried on the business of supplying 
cutter-crush machines & type & other 
materials used therewith, issued a catalo^e 
consisting for the most part of a number 
of words which illustrated the products of 
the several sizes & shapes of type supplied 
by the co. & customers ordered a particular 
class of type by refeiTing to such words. 
Nearly all the words were selected by the 
managing director of the co. In 1922 defts., 
who were carrying on a similar business, 
circulated price lists which were practically 
copies of the price lists of pltf. co.,tho words 
used in pltf. co.’s catalogue & price lists to 
indicate the style of type being copied 
in defts.* price ILsbs without alteration. Pltf. 
co, commenced procsedings for an injunction 
to restrain infringement of copyright in their 
catalogue & passing off of goods which were 


not their goods as being their goods. On the 
question of copyright defts. contended {inter 
alia) that pltfs.* catalogue was a design or 
collection of designs capable of registration 
under Patents & Designs Acts, 1907 
(c. 29), & 1919 (c. 80), & not the subject 
of protection under 1911 Act: — Held: on 
the question of copyright the contentions 
put forward by defts. failed, & an injunction 
restraining infringement of the copyright of 
pltfs. in their catalogue was granted. — 
Masson Seeley Go., Ltd. v. Embosotype 
Manttpacturing Co, (1924), 41 B. P. 0. 160. 

80. Add. Annotation : — Generally^ Refd, United 
Indigo Chemical Co. v. Bobinson (1931), 49 
B. P. C. 178. 

85a. Programmes.] — Pltfs. were a limited co* 
formed to acquire the Postmaster-General’s 
licence for the establishment & working of 
broadcasting stations, & to carry on any other 
business ancillary, incidental, or conducive 
thereto. Under the terms of their licence & 
a supplementai’y agreement pltfs. were 
required to transmit efficiently every day a 
programme of broadcast matter to the 
reasonable satisfaction of the Postmaster- 
General. They were not allowed to alter 
their memorandum as to objects without his 
written consent. He might revoke their 
licence if they failed to transmit satisfactory 
programmes, & within one month from their 
ceasing to hold the licence they were bound 
to pass a special resolution for voluntary 
winding up. Their profits from all sources 
beyond a 7J per cent, cumulative dividend 
on their paid-up capital belonged to the 
Postmaster-General. Nine months after the 
licence, with the approval of the Postmaster- 
General pltfs. began publishing the Radio 
Times every Friday, including therein the 
advance daily programmes for the ensuing 
week Sunday to Saturday, These pro- 
grammes gave the day & hour of each per- 
formance, the artist’s name, appropriate 
headings for items or groups of items, & 
translations of unfamiliar foreign titles of 
songs or music. The preparation, arrange- 
ment, editing of the actual programmes 
involved considerable time, skill, labour & 


PART U. BEOT. 3, SUB-SECT. 4.—A. 

77 1. XUustraied catalogm — Collection 
of designs — Not protected.] — Ck)pyTight 
Act, 1912. Sohea.. s. 22 (1), read in 
conjxmotion with sect. 9 <c) of the Act, 
provldofl as follows : “ This Act shall 
not apply to designs capable of being 
registered under Designs Act, 1906, 
except designs which, thoiigh capable 
of being so restored, are not used or 
Intended to be used as models or 
patterns to be multiplied by any tn- 
dustrial process *' : — Held : (1) the 
term ** multiplied by any Industrial 
process ** in that sub-sect, is not 
uxnlted to the multiplication of the 
design as a design, but extends to Sc 
Incites the multiplication by any 
Industrial process of that design in 
any material form whatsoever ; 
(2) consequently, a manufacsturor of 
artloies of metal who had published 
a oatologue containing illustrations of 
designs of those articles, with appro- 
priate letterpress, Sc was registered 
under Copyright Act as the oiyner of 
the oopynght In such oataiogu©, was 
not enHtiad to copyrhAt . 

Act in respect of suon of the 
had be^ or could he registered 
Beiii^ A^r 1906-1012. — 


Sc Co., Ltd. v. Dtttch (1929), 30 S, II, 
N. S. W. 22.~-AUS. 

PART 11. SECT. 3. SUB-SECT. 

si. List of acceptances far horse race.} 
— Pltf. co. oarried on the business of 
horse racing & was registered under 
Copyright Act, 1912. as the owner of 
the copyright In a sheet of letterpress 
entitled ** names of horses & weights 
for horses accepted for races to be 
held at C. Park Paces on Sat., Juno 6, 
1931.** Prior to each meeting the co. 
publlslied a similar list of .acceptances 
Sc caused Itself to be registered as the 
owner of the copyright therein. In 
the compilation of those lists, in order 
to arrive at a final result, various pre- 
liminary processes were gone through 


in which pltfs., the handioapper & 
secretary of the oo. respectively, had 
a part. J>eft, without the permission 


of pltf. 00. published in his newspaper 
the information contained In the list 
of acceptances of June 6. 1931, Sc 
claimed the right to publish similar 
lists of aooeptanoes : — Held : copy- 
right in the list of aoceptanws for 
June 6, 1931, was vested Ip.piys* 
some one or more of them & that such 
oCpyright had been infringed. — 

— OOOBSJS! Oo.. 


Ltd. V. Hopkjns (1932), 49 N. S. 
W. W. N. 27.~-AU8, 

Bd. Hdce programnte .] — A published 
programme showing the names of 
horses entered for particular races, the 
weights Sc the barrier positions, Is the 
subject of copyright under the Copy- 
right Act. 1913 (Cth.), The addition 
of the names of the sires Sc dams of 
the horses, the names of the riders, S: 
the colours to be carried by thoiu do 
not prevent a publication containing 
the other j>articuJars appearing in the 
published programme from being an 
infringement of the copyright hi th< 

R imme. — M andkii v. ' 

S. A. B. H. 87.-~AUS. 
sk. Nontffi Jor usr- of ]:(nui H 


triels Act, 9:.’;b provide that 

certain bo(»kH & records /^hall be kept 
by every Itoad lioard, appropriiito 
forms are pnssorllied. idtf. was the 
printor cVe puidisiier oi a “ eombinod 
register.” whiedi was a eemiulation of 
the pnscribed forms Sc claimed copy 
right, tlierein there was no 

ficlocf.ion or peculiar lobotir, eldll, or 
expcri(mce Involved in the compilation, 
It was not tho subject of copyright, — 

SAMPvSON V. BUOKENSEA Sc SHAW, liTD., 

(19361 W. A. h. E. 90.-— AUS. 



Cases lOSi. '' ‘Wswid JUto Esipire Digest Supplement. 

make the extracts read as a consecutive 


expense, altWugli ilie preUiindnaa?y work of 
fixing tlie fc hours, engaging the artists, 
& choosing the Items had all been done some 
time b^orehand. Defts. having- selected & 
copied numerous items from a set of advance 
programmes so published, pltfs. sued for in- 
fringement of copyright : — Held : ( 1 ) whether 
there was or was not copyright in an in- 
dividual programme, there was undoubtedly 
copyright in the compilation of the seven 
advance programmes ; (2) although the 

programmes were subject to the approval or 
veto of the Postmaster- General, who had 
power to revoke the licence if they included 
improper matter, they were not a work 
“ prepared or published by or under ’’ his 
“ direction or control within 1911 Act, 
s. 18, & so long as pltfs. were allowed to trade 
& publish them, the copyright belonged to 
pltfs, & not to the Crown. (3) Semble : there 
may be copyright in an individual pro- 
gramme. — Bhttisii Broadcasting Co. v. 
Wireless League Gazette Publishing 
Co., [1926] Ch. 433 ; 95 L. J. Ch, 272 ; 135 
L. T. 93 ; 42 T. L. B. 370. 

86a, Starting prices.]—- Where after the start of a 
horse race lists are prepared on the course, 
of the starting prices of the horses engaged 
in the race, these are not the subject of 
copyright. — Odhams Press, Ltd. v. London 
& t^VTNCiAL Sporting News Agency 
(1929), Ltd., [1935] Ch. 672 ; 104 L. J. Ch. 323 ; 
163 L. T. 327 ; 51 T. L. B. 554 ; 79 Sol. Jo. 
541 ; on appeal, [1930] Ch. 367. 

88. Add, Annotations : — As to (2) Refd. Bowling 
V. Camp (1922), 128 L. T. 342 ; Re Dickens, 
Dickens i;. Hawksley, [1935] Ch. 267. 

91a, Slogan or catch-phrase.] — S inanidb v. La 
Maison Kosmeo, No. 43b, ante, 

92a, Abridgment — May be new work.] — While 
there may be copyright in an abridgment of 
a larger work, in a case in which accurate 
knowledge, sound judgment, & literary skill 
in presenting in a condensed form the material 
of the original author are displayed, there 
can be no copyright in a book consisting 
merely of extracts taken verbatim from a 
work in which there is no copyright^ <Sc strung 
together by connecting sentences, so as to 


narrative. There may, however, be copy- 
right in notes appended to such a book, 
although there is no copyright in the text. — 
Macmillan ifc Co. v. Cooper (1923), L- R. 61 
Ind, App. 109 ; 93 L. J. P. 0. 113 ; 130 L, T, 
675 ; 40 T. L. B. 180 ; 68 Sol. Jo. 236, P. 0. 

dnnotation : — Refdl. Maason Seeley e. Embosotype Maou- 
faotiiriiig Oo. (1924), 41 11. P. 0. 160. 

After ibis case for Abridgment — May be 
new work.] — See Nos. 422, 420, poaf,” 
read “ also, Nos. 422, 426.** 

95. Add, Annotation : — Consd. Be Dickens, 

Dickens v, Hawksley, [1935] Ch. 207. 

97. Add, Annotation : — Refd. Falcon v. Famous 
Players Film Oo. (1925), 42 T. L. B, 91. 

99a. Of descriptive character.] — (1) A song 

which relates* the burning of a ship at sea, 
& the escape of those on board, descnbes their 
feelings in vehement language, & sometimes 
expresses them in the supposed words of the 
suffering parties, is dramatic, & therefore at 
all events within the moaning of the statute, 
though it be sung only by one person, sitting 
at a piano, giving effect to the verses by his 
delivery, but not assisted by scenery or 
appropriate dress. 

(2) A room where the song is performed, 
& to which persons paying for tickets are 
admitted for the purpose of hearing it, is, 
for the time, a place of dramatic entertain- 
ment within the meaning of the statutes, 
though the room be ordinarily used for 
different purposes. — B ussell v. Smith (1848), 
12 Q. B. 217 ; 17 L. J. Q. B. 225 ; 11 L. T. 
O. S. 286 ; 12 Jur. 723 ; 116 E. R. 849. 

Annotations: — As to (1) Apld. Clark v. Bishop (1872), 25 
L. T. 908. Distd. Fuller v. Bletokppol Winter -Gardens 
& Pavilion Co., [18953 2 Q. B. 429. Refd. Hatton v. Kean 
(18.59), 29 L. J. O. P. 20. As to (2) Consd. WaU v, 
Taylor, WaU v. Martin (1882), 9 Q. B. D. 727. Apld. 
Duok V, Bates (1883), 12 Q. B. I). 79. OenerallVy Bcfd. Laoy 
V. Rhys. (1864), 4 B. & S. 873 ; Edwordes r. Cotton (1902), 
19 T. L. R. 34. 

108a. Frock reproduced from sketch.] — ^Pltf., B., 
having made a sketch of a red frock worn 
upon a lady, pltf. co., with the consent of B., 
made a frock which followed the lines of the 
frock which the lady was shown wearing in 
the sketch. It was ilie practice, of pltf. co. 


PART n. SECT. 3, SUB-SECT. 6. 

sm. yidvnrtisammf of dental pluUi.\~~ 
An advertisement relating to the manu- 
facture Hale of dental platen, which 
eontains HUilh’Jent orwinality of ex- 
PT(5Bsion & arronffcmeiit to tmtitle it 
to come TVithin the words “ original 
literary work ” a« used in sect. 3 (1) 
of Copyriffht Act, 1913, may he the 
Hiibjoet of copy rig’ll t. The fact that 
the claims of such an advertisement 
amount to no more than that certain 
standards to which every inanufaetni*cr 
of dental plates may' work had been 
reached is no defence to an action for 
an injunction for infrin^roment of eopy- 
rigrht when the presentation of those 
claims is novel & reached by a com- 
bination of skill, labour, & expenditure 
contributed by its author & owner.- — 
Cotton v. Frost, [1936] N. Z, L. R. 
627 ; G. L. R. 520 j 12 N. Z. L. 3, 250. 
— N. Z. 


PART II. SECT. 4. 

1001. Slcetch — Radio sketch,] — Reft. 
00 , employed pltf., a dramatic author 
8c producer, to prepare a radio sketch 
for use In advertising deft.^s business, 
deft, suggesting the general outline of 


the work. Pltf. prepared & procured 
production of the Sketch through deft. 
G. Pltf. & deft. oo. entered into a 
written agreement covering production 
of the sketch, the agreement contain- 
ing (inter alia) the following clause : 
*' The feature Is only to be used as 
arranged through Fi'ed W. Kan tel.’" 
Subsequently deft. oo. purported to 
cancel the agreement Sc continued to 
broadcast the sketch imder the deft. 
G.’s direction. Later deft. G. broad- 
casted the sketch on his own account. 
Cor a short time, without pltf.’s con- 
sent. In an action for infringement 
of copyright Sc for damages : — Held : 
(1) pltf. was the sole author of the 
sketcli, he having given it form & 
expression although certain ideas hod 
been suggested by the deft. ; (2) the 
sketch was a dramatic work within 
the meaning of copyright law which 
does not require that the expression 
must bo in an original or novel form, 
but that the work must not be copied 
from another work. Kor did it matter 
that the original manuscript was de- 
parted from in each broadcast as, In 
the presentation of a dramatic work 
in whatever form, it Is open to the 
performbr to depart from the literal 
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text of the work ; (3) there was In- 
fringement of pltf.’s copyright since 
deft. CO. for several months caused to 
bo perfonned or broadcasted through 
deft, G. the sketch originally prepared 
& broadcasted by direction of pltf. 
without his consent. — Kant»i> v. 
Grant, Nisbet Sc Aubd, Ltd., Wat- 
BON & Dominion BatTert Oo., LiTd., 
[19333 Ex. C. R. 84.— CAN. 

PART U. SECT. 6, SUB-SECT. 1. 

»f. Design for trade purposes.!— A 
firm of advertising *«cnt8 mode a 
sketch for pltfs. entitled a ** Design for 
Shirt Box.” PJtfs. did not use It 
Held : pltfs. could not be treated as 
owners of an artistic work ordered iflt 
made for valuable consideration within 
Copyright Act, 1927, s. 12 (1). — 
Toronto Carton Co. v, Manctbicstbr, 
McGregor, Ltd., [1936] 2 D. L. R. 
94? 0. R. 144.— CAN. 

si. Slcetches prepared from design,]-^ 
The preparation of coloured sketches 
of a submitted design does not Involve 
artistio skill or come within the defini- 
tion of sketches with Copyright Act. — • 
OoMMERojAi,BiGNStJ, General Motors 
Products, [1937] 2 D. L. B. 310.— 



not to sell a frock of the same deBign to any 
customer other than the particular customer 
for whom it was designed. Befts., without 
the consent of pltfs. or cither of them, made 
a frock which was precisely the same as 
plif/ co/s frock & made & offered for sale 
& sold frocks which were substantially repro- 
ductions of the frock made by pltf. co. & 
threatened to continue so to do JJe/d ; 
(1) the frock made by defts. whether spread 
out or held up to view, was not a repro- 
duction of B.’s sketch within 19U Act, s. 1 (2), 
So consequently, B.’s copyiight in the sketch 
was not infringed ; (2) the frock copif^d by 
^ pltf. CO. from the sketch was not an original 

work of artistic craftsmanship ” within the 
definition of “ artistic work ” in sect.j 35 of 
1911 Act, as pltf, CO. were not the originators 
of the artistic element in the work, 

Qu, : whether, if B. herself made the frock 
from her own design, she would be entitled 
to copyright therein. — B urice & Margot 
Burke, Ltd. v. Spicerb Drebs Designs, 
[1936] Ch. 400 ; [1936] 1 AU E. IL 90 ; 106 
L. J. Ch. 157 ; 164 L. T. 661; 52 T, L. It. 
242 ; 80 Sol. Jo. 147. 

Annotation: — Aa to (J) Consd. Chabat t?, Davies, [1936] 3 
All E. E. 221. 

111a. Wolf-cub head for Boy Scouts’ pole-*- 

1911 Act, s. 22.] — Apart from 1911 Act, s. 22, 
a model of a wolf-cub’s head produced from 
a mould in papier mache So intended to be 
displayed as their totem on the tops of poles 
by the Boy Scouts Assocn,, is an artistic 
work in which copyright would subsist under 
that Act. But, as the model consisted of 
“features of shape, configuration, pattern, 
or ornament applied to any article ’’ of 
manufacture or artificial substance by an 
industrial process, So was therefore a design 
within Patents So Designs Act, 1907 {c. 29), 
8. 93, as amended by Patents & Designs Act, 
1919 (c. 80), s. 19. So consequently was capable 
of being registered under the Act of 1907 So, 
further, was not a design which was “ not 
used or intended to be used as a model or 
pattern to be multiplied by any industrial 
process,” it was by Copyright Act, 1911 
(c. 46), s, 22, excluded from the operation 
of that Act & not the subject of copyright 
thereunder. 

In an action by pltfs. for infringement of 
copyright which they claimed in the model, 
against the defts. who admittedly had copied 
& reproduced the model : — Held : for the 
reasons stated above, pltfs, had no copyright 
in the model under 1911 Act, & the design 
not having been registered as a design under 
the Patents So Designs Act, 1907 (c. 29), the 
action failed. 

Semble : if pltfs. had had copyright in the 
model, the defts. could not successfully plead, 
under 1911 Act, s. 8, that they had no 
reasonable ground for suspecting the sub- 
sistence of copyright in the model owing to 
the absence of registration marks under 
Patents So Designs Act, 1907 (c. 29), under 
which they alleged that in their view of the 
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law the model was capable of - 
since, relying upon that view, they abstailied 
from making any ihquiries whether copy- 
right in the model was claimed. — Pytram, 
Ltd. V. Models (Leicester), Ltd., [1930] 
1 Ch. 039 ; 99 L. J. Ch. 381 ; 143 L. T. 227 ; 
46 T. L. R. 290. 

118a. Adaptation of old play — Original musical 
composition.] — 1911 Act has extended the 
protection of copyright, So there is musical 
copyright in an arrangement of previous 
music which amounts to a new work. 

Pltf. composed music for an opera which 
was an adaptation of an old play. Defts. pre- 
pared an orchestral score from the same source, 
records of which they offered to the trade, 
Pltf. complained that defts. were passing 
off these records as records of pltf .’s music : — 
Held : defts. hod borrowed from pltf.’s 
work in a way which was more than mere 
coincidence. So had infringed pltf.’s copy- 
right.— Austin V. Columbia Graphophonk 
Co. (1923), 67 Sol. Jo. 790. 

Annotation : — ^Rofd. Samuelsou v. Producers Distributing 
Oo. (1931), 48 E. P. 0. 447. 

119. Add. Annotations: — Refd. Austin v. Columbia 
Graphopbone Co. (1923), 67 Sol. Jo. 790; 
Gramophone Co. v. Stephen Oarwardine So 
Co., [1934] Ch. 450. 

120. Add. Annotations .'—Consd. Falcon v. Famous 
Players Ffim Co., [1926] 2 K. B. 474 ; Thomp- 
son V. Wai’ner Pictures, [1929] 2 Ch. 308. 

121a. Right of maker of record to restrain public 
performance.] — HcM: (1) owners of a sub- 
sisting original copyright under 1911 Act, 
sect. 1, can restrain public performance by 
owners of a special copyright under sect. 19, 
which is subordinate to copyright under 
sect. 1, though it may co-exist with it ; 
(2) an owner of a special copyright under 
sect, 19 in a record has the sole right to use 
the record for public performance except as 
against the owner of a subsisting original 
copyright. — Gramophone Co., Ltd. v. 

Stephen Cawardinb So Co., [1934] Ch. 450 ; 
103 L. j. Ch. 248 ; 160 L. T. 396 ; 60 T. L. II. 
140 ; 77 Sol. Jo. 914. 

125. Add. Annotations : — Refd. Rex Co. So Rex 
Research Corpn. v. Muirhead So Comptroller 
General of Patents (1926), 44 R. P. C. 38; 
Ee Dickons, Dickens v. Hawksley, [1936] Ch. 
267. 

128. Add. Annotation : — Consd, Be Dickens, 
Dickens v. Hawksley, [1936] Ch. 267. 

133. Add. Annotation : — Apld. Sinanide v. La 
Maifion Kosmeo, (1928) 139 L. T. 365. 

135a. ‘‘Official Guide ” — Protected.]— 

Reuter’s Telegram Co., Ltd. v. Inter- 
national Guide Syndicate & Inter- 
national Express, Ltd. (1803), 37 Sol. Jo. 
325. 

137. Add. Annotation: — As to (2) FoIId, Rjdgway 
Co. V. Hutchinson (1923), 40 R. P. 0. 335. 

147, Add. Annotation Refd. Odhanrs Press, 
IJd. V. London Provineial SpoiLiig .News 
Agency (1929). Ltd., [1935] (’Ji. 672. 
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Part III. — Publication 


161. Add. AnnotaUon : — ^Refd. Falcon v. Famous 
Players Film Oo. (1925), 42 T. U K. 91. 

164. Add. Annotations ^ to (l)Consd. Falcon v. 
Famous Players Film Co., ri920] 2 K. B. 474. 
As to (8) Consd.iZ^. Dickens, Dickens v. Hawks- 
ley, [1935] Oh. 267. 

165. Add. Annotation : — FoUd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474, 


180a. What dooumentary evidence admlaslhle — 
Letters — From author’s agent to %ss4mee ol 
performing rights.]— Fajw30N v. Fascoub 
P i*A.YBB8 EteM Oo., Ltd., No. 16a, ante. 

180b. Entry In reidster at Stationers’ Hall 

— Entry incorrect.] Falcon e. Famous 
Playkbs Film Oo., Ltd., No. 16a, ante. 


Part IV. — ^Ownership 


190. Add. Annotation : — Retd. Austin v. Columbia 
Graphophone Co. (1923), 67 Sol. Jo. 790. 

194. Add. Annotations : — Consd. Macmillan v. 
Cooper (1923), 93 L. J. P. C. 113. Refd. 
British Broadcasting Co. v. Wireless League 
Gazette Publishing Co., [1926] Ch. 483. 

196. Add. Annotation : — Apld. Black v. Stacey, 
[1929] 1 Ch. 177. 

196a. By compiler of book of reference — 

From information received from biographees.] 

— Where the compiler of a biographical book 
of reference receives from the biop*aphees 
information to be used as material from 
which the book may be compiled, the persons 
supplying the information are not, for the 
purposes of 1911 Act, the authors of the 
paragraphs containing the information. — 
A. & C. Black, Ltd. v. Claude Stacey, Ltd., 
[1929] 1 Oh. 177 ; 98 L. J. Oh. 131 ; 140 
L. T. 402 ; 44 T. L. R. 347. 

197a. Automatic writing by medium.] — A woman 
journalist, engaged as a medium in psychical 
research, claimed copyright in a production 
written by her in automatic writing & alleged 
to be communicated by a spiritual agent. 
Deft, was present at some of the stances ^ 
alle^.d that the communication was addressed 
to him. He claimed that the copyright was 
in him, or that it wa^ a joint copyright, or 
that there was no copyright in any one 
Held : pltf. was the sole owner of the copy- 
right.— Cummins V. Bond, [1927] 1 Ch. 107 ; 
76 L. J. Oh. 81 ; 136 L. T. 368 ; 70 Sol. Jo. 
1003, 

198. Add, Annotations : — Refd. Samuelson v. Pro- 
ducers’ Distributing Co. (1931), 146 L. T. 37 ; 
O’ Gorman v Paramount Film Service, Ltd., 
[1937] 2 All E. R. 113. 

206. Add. Annotation : — Refd. Sasha v. Stoenesco 
* (1929), 45 T. L. R. 350. 

206. Add. Annotation : — Refd. Sasha v. Stoenesco 
(1929), 45 T. L. R. 850. 

206a. — — .] — Sasha, Ltd. v. Sto- 

BNBSCO (1929), 45 T. L. R. 350. 

210. Add. AnnataMon : — Refd. Sasha v. Stoenesco 
(1929), 45 T. L. R. 350. 

211. Add. Annotation : — ^Refd. Sasha v. Stoenesco 
(1929), 45 T. L. R. 350. 


226. Add: Annotation :^--QeneraUy^ Refd. Drabble 
V. Hyoolite Manufacturing Co. (1928), 44 
T. L. R. 264. 

229a. Sketches for advertisement show oards<<- 
Ordered by dc, made for advertiser for valuable 
consideration — Design not registered under 
Patents & Designs Act, 1907 (c. 29).] — Pltfs. 
claimed to be the assignees from the author 
of two sketches for cut-out advertisement 
show cards representing a piorrot & pierrette 
respectively with large faces & diminutive 
bodies. These sketches were shown by the 
author to defts. with defts.’ name upon them 
with the view of being used by them for 
advertisement purposes. At the suggestion 
of defts. the colour of the costumes of the 
figures was changed from mauve to green 
yellow ; the colour of tlie lettering of 
defts.’ name was also changed from red to 
green A; yellow. Defts. ordered a number 
of the sketches so altered at a price which 
gave the author a very considerable profit. 
Subsequently defts. obtained a number of the 
sketches from sources other than pltfs.* 
Neither pltfs. nor the author had registered 
the sketches as designs under the al>ove Act. 
In an action bv pltfs. for infringement of 
copyright: — Held: (1) under 1911 Act, 
s. 6 ( 1 ) (a), defts. were the fii*st owners of the 
copyright in the original sketches, as the 
sketches were ordered by, & were made 
for, them for valuable consideration & were 
“ engravings ” within that sub-sect. ; (2) the 
sketches were designs which were capable of 
being registered under Patents & Designs 
Act, 1907, & as they were used or int^endecT to 
be used as models or patterns to be multiplied 
by an industrial process, 1911 Act, by reason 
of sect. 22, did not apply to them, k as the 
sketches had not been registered as designs 
under the Act of 1907 pltfs. could not 
succeed. — Con Planck, Ltd. v. Kolynob 
Incorporated, [1926] 2 K. B. 804 ; 94 
L. J. K. B. 023 ; 138 L. T. 798. 

229b. Advertisement — ^Prepared by advertisement 
agent.]— Where an advertisement agent 
prepares an advertisement on instructions k 
information given to him by the advertiser, 
the ct. will, fii the absence of evidence to the 
contrail, dratv the inference that it was the 
intention of both parties that the copy* 


PART rv. SECT. 1, SUB-SECT. 

•1. Contract of service — What amounts 
to.H-B. wafi engaged as an ** artist 
oontrlbntor to a newspaper 
agreement to supply each week certain 
drawings at a weeldy remuneration. 


to comply with all orders, directions 
& regulations of the oo. to properly 
condaot hhnself, & to refrain from 
divxUging the co.'s alfalrs or from 
accepting engagement in any under- 
tcddng In competttlcn with the co. 

10 


Bdd : B. Was employed under 

a ** contract of service ** within 
sect. 6 (1 ) lb) of the 8ched. to Oopyright 
Act, 1912.— ScK Nbwsravrbs, Ltd. 
V. WmPWB fl028), 88 S. E. N. 8. Vf. 
in ; 46 N. 8. W. W. N. 180,— AU8. 
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right in the adTertisement should belong to 
the advertiser. — H arold Drabblb, Ltd. v, 
HYOOLITBI MANtJFAOTtTRlNO Oo. (1928), 44 
T. h. B. 264 5 72 Sol. Jo. 102. 

232a. Choreography.] — ^Massine v. De Basil 
(1937), 81 Sol. Jo. 670. 

284a. Copyright Act, 1911 (c. 46), s. 17 — Applica« 
tion to dispositions after commencement of 


statute .] — JRe Diokbns, Dickens v. Hawks- 
LEY, No. 276a, post 

234b. Ownership of unpublished manuscript — 

When proof of ownership of copyright.] — 

Ee Dickens, Dickens v. Hawksley, No. 
275a, post 

285. Add. AnnotcUion : — Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 643. 


Part V. — Assignment, Licence and Royalties 


247. Add, Annotation : — Hefd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. B. 91. 

251. Add. Annotation : — Refd. Messager v. British 
Broadcasting Oo. (1928), 97 L. J. K. B. 251. 

254. Add. Annotations : — Consd. I. B. Comrs. v, 
Longmans, Green So Co, (1932), 17 Tax Cas. 
272. Refd. Messager r. British Broad- 
casting Oo. (1928), 97 L. J, K. B. 261. 

256. Add, Annotation: — As to (1) Consd. Per- 
forming Bight Soc. V. London Theatre of 
Varieties, [1924] A. 0. 1. 

268. Add. Annotation : — Refd. Messager v. British * 
Broadcasting Co. (1928), 97 L. J. K. B. 261. 

276. After this case add Assignment on bank- 
ruptcy— Bankruptcy Act, 1914 (c. 59), s. 60 
— Whether applicable to winding up.] — See 
Companies, Nos. 6409b, 6409c, ante.** 

275a. Bequest of private papers — ^Manuscripts of * 
unpublished work.] — (1) An author^s incor- 
poreal copyright in an tmpublished work does 
not necessarily pass with the corporeal paper 
on which it is written. Therefore, a bequest 
to A.B. of all my private papers ” in a will 
(which also contains a bequest of “ manu- 
scripts of my published works ” & a direction 
to sell copyright ’’) operates to pass the 
property in an impublished manuscript to 
A.B. but not the copjnright in the work 
recorded in the manuscript. 

(2) Copyright Act, 1911 (c. 46), applies to 
a bequest of manuscript & copyright in a will 
although the testator died before the Act 
came into force. 

(3) By sect. 17 (2) of the Act it is provided 
that ownership acquired under a testamentary 
disposition of an author of an unpublished 
manuscript of that author is pAmd facie 
proof of the copyright being with the owner 
of the manuscript. That primd facie proof 
is displaced by the author bequeathing the 
copyright independently. — Re Dickens, 
Dickens v. Hawksley, [1936] Ch. 267 ; 104 
L. J. Ch. 174 ; 152 L. T. 375 ; 51 T. L. B. 
181 ; 78 Sol. Jo. 898, C. A, 

278. Add. Annotation : — Refd. The Lord Strath- 
cona, [1926] P. 143. 

289. Add. Annotation : — Refd. Messager v. British 
Broadcasting Oo., [1927] 2 K, B. 643. 

290a. Rights of assi^ee as to mechanical 

performance.] — Where the author of a 
musical work has made an assignment of his 
rights in the work before July 1, 1012, the 
exclusive right conferred upon him by 
1911 Act, of making or authorising the making 


of contrivances by means of which the work 
may be mechanically performed, does not 
enable him to restrain the assignees from 
performing or authorising the performance 
of the work by means of such contrivances. — 
Thompson v. Warner Brothers Pictures, 
Ltd., [1929] 2 Ch. 308 ; 98 L. J. Ch. 427 ; 141 
L. T. 411 ; 45 T. L. B. 653, C. A. 

Annotations : — Consd. Gramophone Co. v. Stephen Carwardine 
& Co., (19it4]Ch. 450. Befd. Performing Right Society, 
Ltd. V. Hammond 'a Bradford Brewery Co., [1934] Ch. 121. 

294. Add. Annotation : — Refd. Messager v, British 
Broadcasting Co., [1927] 2 K. B. 543. 

302. Add. Annotations : — Consd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K. B. 261. 
Refd. Messager Briti^ Broadcasting Co., 
[1927] 2 K, B. 643. 

305. Add. Annotation : — Consd. Messager v, British 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 

306a. Grant of licence giving sole & exclusive right 
of representation — ^Assignment.] — Applt. was 
the composer of the music of a BYencb opera, 
an English version of which was produced 
at a London theatre on the terms of an 
agreement of Mar. 23, 1905. By this agree- 
ment, made between the composer (the 
appit.) Sc the authors of the opera (therein- 
after called “ the licencors ”) or the one part 
& the proprietor of the theatre (thereinafter 
called “ the licencee ”) of the other part, 
after reciting that the licencors hiwl delivered 
the play to the licencee, with the score of the 
music, with a view to its production in London 
Sc elsewhere “on the terms hereinafter 
mentioned,” the licencors granted the licencee 
the sole Sc exclusive right of representing the 
play in the XJ.K., America, Sc the British 
Colonies Sc Dominions. The agreement 
further provided that the copyright in the 
music of the play should remain the property 
of applt, ; that on the failure of the licencee 
to produce the play in London within a certain 
tim^ all rights of representation as aforesaid 
should revert to Sc become again the absolute 
property of the licencors ; that the licencee 
should pay to the licencors as royalties ceriain 
percentages df the ^oss profits ; tJiat tlie 
licencee should keep proper books slmwin^ 
the gross receipts of the tlieatres at 
the play should be represented, ihat the 
licencors should be entitled to inspect the 
books, so as to enable them to verify the 
amount of the percentage payahhi to them. 
Besps., in pursuance of a permisvsioti granted 
to them by a theatrical co., to whom on the 
death of the licencee the benefit of ti e 


PART V. SECT, i; SUB-SECT. 1.— 
A. (e). 

MX, StOe of first sale of 


the first edition of a book amdunts to 
an assignment of an Interest in. the 
copyright until the last copy of that 

11 


edition la sold. — K ariajua Book Depot 
Ltd. V. SOUREENOBANATH MUKHBBJl 

), I. L, B. 62 Calc. 67.- 
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agreement had been assigned by his exors., 
gave a broadcast performance of the opera 
at their studio in London. In an action 
by applt. against resps. for infringement of 
copyright : — Held : upon the constiruction 
of the agreement, (1) it operated as an 
absolute assignment of the performing rights 
of the opera within the prescribed area & was 
not a mere licence, & (2) it was not limited 
to representations on the stage of a theatre, 
& the action failed. — Messagbr v. British 
Broadcasting Co., [1929] A. O. 161 ; 98 
L. J. K. B. 189 ; 140 L. T. 227 ; 45 T. L. R. 
50, H. L. 

Annotations : — As to (1) Cousd. 1. R. Oomrs. u, Longmans. 
Green & Co. (1932), 17 Tax Cas. 272. Generally, Retd. 

. Performing Right Society, Ltd. v. Hammond’s Bradford 
Brewery Co. (1933), 49 T. L. R. 410. 

308. Add, Annotation : — Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

308a. .] — Pltf. was the sole 

authoress of & owner of the copyright in a 
novel called “ The Scarlet Pimpernel.’^ In 
1903 in collaboration with her husband, she 
composed a dramatic version of the novel. 
By an agi*eement dated June 10^ 1903, 
Itf. &; her husband, as authors, granted to 
efts. T., as theatrical managers, the right of 
production of the play during a then forth- 
coming tour, & at a drst-class West End 
London theatre, for two years ; & the agree- 
ment further provided that if the production 
took place within that period then the 
entire rights for the United Kingdom,, the 
United States of America, & the Dominion 
of Canada in the play became tbeirs in- 
alienable, & they shall present it when & 
where they will within the countries afore- 
said,” paying to the authors 6 per cent, on 
the gi’oss weekly takings. Defts. fulfilled 
the specified condition. In an action by 
pltf. claiming a declaration that she had the 
sole right to perform the work by means of 
cinematograph films : — Held : the entire 
performing rights in the play became vested 
in defts. by v^ue of the agreement, & when 
1911 Act came into operation the right so 
vested Included the right to the cinematograph 
reproduction of the play ; &; therefore pltf.'s 
action failed. — Barstow v, Terry, [1924] 
2 Ch. 316 ; 93 L. J. Ch. 607 ; 132 L. T. 63. 

Annotations FoUd. Falcon v. Famous Players Film (3o. 
(1925), 42 T. L. R. 91. Refd. Mesaager v. Brltisti Broad- 
casting Co„ 11927] 2 K. B. 643. 

808b. .] — Falcon v. Famous 

Players Film Co., Ltd., No. 16a, ante. 


308c. Assignment of sole dc exclusive right of repre- 
sentation — Includes right to broadcastj — 

Messager V, British Broadcasting Co., 
No. 305a, ante, 

311. Add, Annotation : — Hefd. Re Dickons, Dickens 
v. Hawksley, 11935] Ch. 267. 

323a. Licence for reception of wireless — “ For 
domestic & private use only."] — Performing 
Right Society, IjTD. v. Hammond’s Brad- 
PORD Brewery Co., Ltd., No. 483c, poet, 

326. Add, Annotations: — As to {1) Consd. Gramo- 
phone Co. t>. Stephen Carwardine & Co., 
[1984] Oh. 450. OeneraUy, Refd. Falcon 
V, Famous Players Film Co., [1926] 2 K. B. 
474 ; Thompson v, Warner Pictures, [1929] 
2 Oh. 308. 

325a. Whether labels must be 

capable of adhering to particular type of 
record.] — Held : when the copyright owner 
had supplied a maker of gramophone records 
with “ adhesive labels ” within the meaning 
of Copyright Royalty System (Mechanical 
Musical In^ruments) Regulations, 1912, the 
onus was on the maker to show that there 
were no means by which the labels could be 
made to adhere to the records. The words 
“ adhesive labels ” in the Regulations could 
not be construed by implication to mean 
that the labels should be fitted to adhere & 
capable of adhering to any substance of 
which the maker might choose to manu- 
facture his records. — Boosey & Co., Ltd. v, 
Goodson Gramophone Record Co., Ltd., 
[1930] 1 Oh. 448 ; 99 L. J. Ch. 192 ; 142 
L. T. 417 ; 46 T. L. R. 190 ; 74 Sol. Jo. 
89, C. A. 

325b. Onus of proof that labels 

incapable of adhering to particular records.] — 
Boosey & Co., Ltd. v, Goodson Gramo- 
phone Record Co., Ltd., No. 326a, ante, 

325c. Reproduction of two works in one volume.] — 
Where a person reproduces in one volume, 
under the conditions set out in the proviso 
to 1911 Act, 8. 3, two copyright works by 
the same author, the provision as to the 
payment of a royalty ” of 10 per cent, on 
the price at which he publishes the work ” 
is satisfied by the payment of a royalty of 
10 per cent, on the price at which he publishes 
the volume, inasmuch as the word ” work ” 
includes ** works ” by Interpretation Act, 
1889 (c. 63), s. 1 (1) (6). — Osbourne v. 
Dent (J. M.) & Sons, Ltd., [1926] Ch. 369 ; 
94 L. J. Ch. 308 ; 133 L. T. 862 j 41 T. L. R, 
419 ; 69 Sol. Jo. 690. 


Part VII. — Crown Copyright. 


832a. Programmes prepared by British Broad- 
casting Company — Whether ** published by 
or under direction or control ** of Crown.] — 

British Broadcasting Co. v. Wireless 
League Gazette Publishing Co., No. 86a, 
ante, 

882b. telephone directory — Copyright In Post- 


master-GeneraL] — ^^A.-G. v, Oolman’s Pub- 
licity Service (1928), Times, Mar. 16. 

843a. Writs, bonds and indentures — Grant 

void.]— Yarmouth (Earl) v, Darrel (1686), 
3 Mod. Rep. 75 ; 87 E. R. 48. 

854. After this case add j — 

.] — See, now, British Museum Act, 1982 

(c. 34). 


PART V. SECT. 8. 


•m. Gramophone records— Owner of copyright in work on one side unknown — JHviaion of royalties due.} — ^Albert v, 
“0.. Ltd. (1027), 28 S. B. N. S, W. 70 , 
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VoL SUL— Copyright Cases 855— 889b. 


Part IX.- 

855* Add, Annotations : — Consd. British Oxygen 
Oo. V. Liquid Air, [1925] Oh. 383 ; Re Dickens, 
Dickens v, Hawksley, [1935] Oh. 267. 

360. Add, Annotation : — Consd. British Oxygen 
Oo. V, Liquid Air, [1926] Oh. 383. 

364. Add, Annotations : — Consd. British Oxygen 
Oo. V. Liquid Air, [1926] Oh. 383. Refd. Re 
Dickens, Dickens V, Hawksley, [1935] Oh. 
267. 

366. Add, Annotations : — Consd. British Oxygen 
Oo. V. Liquid Air, [1925] Oh. 383. Refd. Re 
Dickens, Dickens v, Hawksley, [1935] Oh. 
267. 

867a. .] — A. brought an action against 

B., the editor of a newspaper, for stating in 
his paper that pltf. was the author of a 
certain libellous article which had appeared 
in the paper. To this action B. pleaded by 
way of justification, that the matter from 
which the article had been drawn up had 
been furnished by pltf. in letters written to 


Letters. 

him by deft. U]^on the action coming on for 
trial, deft, submitted to a verdict of 40s. in 
favour of pltf. Deft, afterwards showed 
some of the letters to third persons. Upon 
a motion before answer, to dissolve an in- 
junction which pltf. had obtained to restrain 
the publication & production of the letters, 
the ct. refused the application ; more 
especially as upon the motion for the in- 
junction pltf. had produced an affidavit to 
the effect that the verdict was taken under an 
arrangement that the letters should be 
delivered up, which affidavit was not suffi- 
ciently contradicted on the motion to dissolve. 
— Paijn V. Gathebcole (1844), 1 Coll. 565; 
4 L. T. O. S. 251 ; 63 E. II. 545. 

Annotation : — Consd. Philip v. Pennell, [19071 2 Oh. 577. 

369. Add, Annotation : — Consd. Re Dickens* 

Dickens v, Hawksley, [1935] Ch. 267. 

369a. Letters alleging breach of Official 

Secrets Act.] — Cookson v. Pountney (1937), 
81 Sol. Jo. 528. 


Part XIa. — Application 

See 1911 Act, ss. 25-28. 

389a. Irish Free State.]— (1) As by 1911 Act, 
8. 25 (1), that Act extended throughout His 
Majesty’s dominions, except to a self- 
governing dominion which did not adopt it, 
& s. 35 (1) restricted the meaning of “ self- 
governing dominion ” to the dominions 
which are therein specifically named, Ireland 
not being included, the Act was in force in 
the Irish Free State when the constitution 
came into operation, & consequently by 
art. 73 thereof continued of full force & 
effect until it was repealed by the Industrial 
& Commercial Propeity (Protection) Act, 
1927, of the Irish Free State. Sect. 174 (1) 
of that Act which provides that rights 
acquired under the Act of 1911 before Dec. 6, 
1921, shall not be affected by the repeal, 
reserves rights the inception of which was 
efore that date although they have been 
assigned after it. 

The Judicial Committee, although of 
opinion that the judgment of the Supreme 
Court was wrong in holding that the appel- 
lants were not entitled to any remedy in 
respect of an infringement in 1926 of their 
rights under 1911 Act, advised that the 
jud^ent should be discharged only so far 
as it dealt with costs, as the Copyright 
(Preservation) Act, 1929, passed by the 
Irish Free State legislature after the grant 
of special leave to appeal, while enacting 
that rights under 1911 Act were to be 
deemed always to have subsisted in the Irish 
Free State, provided by sect. 4 that no 


to British Possessions. 

remedy or relief should be granted in respect 
of any infringement which bod there taken 
place before the passing of the Act. 

(2) A local authority commits an infringe- 
ment imder 1911 Act, s. 2 (1), if a band 
which it has engaged to perform in public 
plays, without consent, copyrighted musical 
works which are included in a programme 
approved by the local authority, & the per- 
formance is for the “ private profit ** of the 
local authority, within sect. 2 (3), although 
any profit resulting will be applied to the 
relief of ratepayers. — Performing Right 
SociETy, Ijtd. V, Bray Urban District 
CotTNClE, [1930] A. C. 377 ; 99 L. J. P. C. 
116 ; 143 L. T. 97 ; 40 T. L. R. 369 ; 74 
Sol. Jo. 284, P. C. 

Annotation : — Oenerally, Held. Moore v, A.-G. for Irish Free 
State (1936), 104 L. J. P. C. 50. 

389b. Canada.] — Applt., a publisher of fine art 
colour-prints, resident in England, was the 
owner of 31 pictures i)ainted before Jan. 1, 
1924, prints of which were manufactured by 
him <fc sold for various puiposes. The 
pictures were not “ produced or reproduced 
in Canada ” prior to Jan. 1, 1924, nor had 
applt. ever recorded the copyright thereof 
under Canadian Copyright Act of. 1906 
(R.S.C., c. 70). Resp. co. published in 
Canada reproductions of these pici ures. In 
an action for infringement of (.‘opyrigJit : — 
Held: (1) as applt. had not coinjdied wiMi 
the requirements of Canadian < ’opyrig4jt Act 
of 1900, he had never acquired copyright in 
Canada in the pictures, IJe could not, there- 


PART XI. 

hi. Effect of Canadian 

Cqpyrioht Act on rights of British 
oubject ). — In the case of a British sub- 
ject, whether resident in Oanada or 
not, the protection which he is given 
timer sect. 4 (1) of Copyright Act, 
R. S. O., 1927, is not dependent upon 
or qualified by the provMons of the 


Revised Convention of Berne of 1908, 
to which, & the protocol thereto of 
1914, Canada gave Its adherence in 
1923. Therefore there is infringeineut 
when a newspaper article, of theola^ 
which is the subject of oppyrighL 
written by a British subject « 
published in His Majesty’s Dominions 
is reproduced In a Canadian newspaper, 

13 


without the consent of the author or 
the assignee, If any. of hJs rights, even 
though it f^iunot bo protected under 
the Borne Convention iiecause no notice 
expressly forbidding its reproduction 
has been given. — G ribble v . Manitoba. 
Frkk I'BESS Oo., Im>„ J1931J 8 W, W, 
K. 570 ; [1932) 1 D. L. R. 169 ; 40 
Man. L. H. 42.— -CAN. 



Cam 388b-420 «. English aitd Empiks! 

foi‘e, assert any copyright under Canadian 
Copyright Act, 1921, the rights conferred by 
tliat Act being substituted for pre-existing 
Canadian copyright ; (2) as the legislature of 
the Jlominion of Canada had never declared 
the Imperial Copyright Act, 1911 (c. 46), to 
be in force in Canada, the rights enjoyed by 


Di»bst Supplembnt. 

wplt. xmder that Act did not extend to 
Canada. Applt. could not, therefore, main- 
tain his action. — Manskli- v. Stab Pmntinq 
& POBLISHINO Co. OF TORONTO, LTD., [1937] 
A. O. 872 ; [1937] 3 All E. E. 912 ; 106 L. J. 
P. C. 147 : 167 L. T. 445 ; 63 T. L. B. 1026 ; 
81 Sol. Jo. 764, P. C. 


Part XII. — Registration. 

To the cross-references in this Part add To prove first pertormiuice of dramatic work 

as follows ! — . In England.} — See No. 16a, ante. 

Effect of-~^Admisslbility of entry In register — 


Part XIII. — Infringement. 


394a. Knowledge of Infringement — Whether 
material.] — Falcon v. Famotts Playees 
Film Oo., liTD., No. 16a, ante. 

After tliis case for “As to knowledge as a 
defence.] — See No. 47, ante ; Nos. 606. 639, 

640, 641, 667, post/' read “ .J— 

See, also^ No. 47, ante ; Nos. 606, 639-641, 
557, post" 

d94b. Authorising publication of unpublished work 
— Sale of rights In manuscript.] — To sell the 
rights in relation to an MS. to another with 
the view of its production, it being, in fact, 
produced as a result of such a sale, is “ to 
authorise “ the printing & publication within 
1911 Act, s. 1 (2), & it is not necessary that 
there shall be an actual sanction of the acts 
being done by the servant or agent of the 

E erson affecting to give the authority on his 
ehalf. — E vans v. Hxjlton (B.) & Co., 
Ltd. (1924), 131 L. T. 634 ; 40 T. L, B. 489 ; 
68 Sol. Jo. 616. 

Annofations : — Apprvd. Falcon v. FatnoUfl Playew Film Oo.» 
,.ZG] 2 K. B. 474 ; DonoKhne v. Allied Newspapei's. Ltd., 
[1037] 3 All F. II. o03. Reid. Ash v. Hutchinson & Co. 
(Publishers), Ltd.. [1936] Oh. 489. 

ScOt also, Nos. 489a, 480b, 489c, 610, post 

394c. Statutory defence — What must be proved.];— 

l^efts. published in a newspaper of which they 
were the proprietors & publishers a short 
story called “ The (xods Decide,” which had 
been submitted to them by one S. as his 
own original wort. “ The Gods Decide ” 
was in fact a colourable imitation of a short 
story entitled “ The Interlopers,” the copy- 
right in which was owned by pltfs. or one of 
them. Defts. did not know of the existence 
pf “ The Interlopers,” nor that it was the 
subject of copyright, & sought to rely on 
sect. 8 of 1911 Act, as a defence to pltfs.* 
claim for damages under sects. 6 & 7 ; — 
Held : sect. 8 afforded no defence in the 


circumstances^ Defts. had not proved that 
they were “ not aware & had no reasonable 
ground for suspecting that copyright sub- 
sisted in the work,” but only that they had 
the authority of S., whom they believed to be 
the owner of the copyright. — John IaAnb, 
Bodlby Head, Ltd. v. Associated News- 
papers, Ltd., [1936] 1 K. B. 715 ; [1936] 
1 All E. R. 879 ; 105 L. J. K. B. 826 ; 164 
L. T. 403 ; 62 T. L. K. 281 ; 80 Sol. Jo. 206. 

Annotation : — ^Refd. Ash v, Dickie, [1936] 2 All E. B. 71. 

398a. By manufacturer — Of letter written by 

rival manufacturer — Covering letter of 
orltioism.] — ^B ritish Oxygen Co. v. 3Uquid 
Axr, Ltd., No, 43a, ante, 

403a. Shop-front reproduced from blue-print.]— 
Ohabot V. Davies, No. 70a, ante, 

408a. .]— SlNANIDK V, La Maison Kosmeo, 

No. 43b, ante, 

413. Add, AnTwtation : — Refd. Hawkes & Son 
(London), Ltd. v. Paramoimt Film Service, 
Ltd., [1934] Ch. 593. 

414. Add, Annotation: — Refd. Performing Right 
Soc. V, London Theatre of Varieties, [1024] 
A. C. 1. 

418. Add, Annotation : — ^Refd. Hawkos & Son 
(London), Ltd. v. Paramount Film Service, 
Ltd., [1934] Oh. 693. 

420a. Book of selected essays — Second book of 
selected essays Including essays in first book.] 
— ^Pltfs. were the publishers of, & owners of 
the copyMht in, a book entitled “ Hazlitt's 
Selected Essays,” edited by G. S., which 
included thirteen essays & notes on the 
assays. Defts. published & sold a book 
entitled “ Hazlitt^s Selected Essays, Edition 
HoUingworth ” containing twenty of such 
essays, including the thirteen selected by 
G. S. : — Held : there was no infringement of 
copyright. — O ambbidgb UnivebSty Press 


PART XU, 

jQqpvriaM 
'RioHT So’otUY 

A. u. 46B ; Wiirjrp. - 

657 ; 45 T. L. K. 232, C. — OAH. 


Platers 
A. O. 466 


part Xin. SECT, 1, SXm-SEOT. 1. 

O i, — ^ iVo infrinaemcrU-^Tjt %t>orh$ 
oditAod V* 

[19301 4 I>. Lrfl. 518 i affd,, 

[19811 4 D. L. B. 518; 0. B. 818 i 


[1983] 1 D. L. R. 368. P. C.— CAN. 

o U. Biography .} — Under the 

guise of copyright a pltf. cannot ask 
the ct. to close all aveoues of soholar- 
shlp & research & all frontiers of boman 
knowledge. A biography was held, 
therefore, not to ho a colourable 
imitation nf an earlier work, where the 
later one was much longer & intro* 
duped, as a result of further study & 
research, much extra matertal sc a 
: _ " of new_ Inoideiits. — 

®rr8'i*h;ios:^iND, 
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PART XIIL SECT. 1. StIB-SEOT. S.— A. 

sd. Work for use of 9Chool»*---Quotation 
of two passages — Meaning. ly-Copyrigbt 
Act, B, 2 (1>, proviso iv., does not say 
that two passages from each work of 
the same author are permitted to bo 
used in a compilation for the usd of 
schools ; what It permits Is two pas- 
sages in all from works by the same 
author. — E duoationai. Boos Depot 
t). Kabinura Nath Taqojub <1938). 
1. L. R. “ ■“ -- 



Vol. xm. — Copyright. Caclea 420a~4844 


V. UNiVHBeiTY Tutobiai, PbBjss (1028). 45 
R. P. O. 835. 

4i6a. .] — lAAcmLUiN & Oo. v. OooPEaa, 

No. 02a, ante. 

441. Add. Afmotation : — ^Reld. British Broadcast- 
ing Oo. V. Wireless League Gazette Publishing 
Co.. [1926] Oh. 433. 

442. Add. Annotation : — Refd. Macmillan v. 
Cooper (1923), 03 L. J, P. 0. 113. 

4f51. Add, Annotation : — Refd* Hessager v. British 
Broadcasting Co., [1927] 2 K. B. 543. 

4»67. Add, Annotation : — Refd. Hawkes & Son 
(London), Ltd. v. Paramount Film Service, 
Ltd., [1934] Ch. 693, 0. A, 

459. Add, Annotations Consd. Chahot v. Davies, 
[1930] 3 All E. R. 221. Refd, Burke v, 
Spicer’s Dress Designs, [1930] 1 All E. R. 99. 

460. Add, Annotation : — Consd, Chabot v, Davies, 
[1930] 3 ARE. R. 221. 

467a. Frock reproduced from sketch.] — Burke & 
Margot Burke, Ltd. v, Spicer’ b Dress 
Designs, No. 108a, arite, 

483. Add, Annotation : — ^Refd. Harms (Incorpor- 
ated) V. Embassy Club (1926), 43 T. L. R. 21. 

488a. In public — What amounts to.] — The 

question whether the performance of a 
musical work was a performance in public, 
so as to constitute an infringement of copy- 
right, is a question of fact, «&;, in determining 
that question, the quantum of damage likely 
to accrue & the number & class of persons 
having a right to be present at the perform- 
ance are factors to be noted. — Harms In- 
corporated & Chappell & Co. v. Martans 
Club, [1927] 1 Ch. 626; svJb nom. Harms 
Incorporated v. Embassy Club, Ltd., 96 
L. J. Ch, 84 ; 130 L. T. 362 ; 43 T. L. R. 21 ; 
70 Sol. Jo. 1219, C. A. 

Annotations: — Consd. Jenninge r. Stephens, [19361 1 All 
E. R. 409. Refd. Messager v. British Broadcasting Co., 
[1927] 2 K, B. 543. 

4S3b. Broadcasting.] — To broad- 

cast an opera by wireless telephony is to 
“ perform ” it “in public “ witlun 1911 Act, 
B. 1 (2). — Messager v, British Broad- 
casting Co., [1927] 2 K. B. 543 ; 97 L. J. K. B. 
66; 137 L. T. 810 ; ^3 T. L. R. 818; revsd. 
without touching this point, [1928], 1 K. B. 
660 C. A. ; [1929] A. C. 151, H. L. 

Annotation: — Consd. Performing Right Society, Ltd* v. 
Hammond’s Bradford Brewery Oo., [1934] Ch. 121. 

4 g 3 c. Reproduction by re- 
ceiving set.] — (1) A person who by means 

of a receiving set & loud-speaker makes 


audible to a public audience musical 
which are being broadcast, gives a “ per- 
formance “ of those works within Copyright 
Act, 1911 (c. 46), so as to render him, in the 
absence of consent by the owner of the copy- 
right in the works, liable for infringement 
of copyright. 

(2) Held: further, such “performance*’ 
was not justified by the licence which had 
been granted by the owner of the copyright 
to the broadcasting authorities ^ wliich 
• provided {inter alia) that it covered “ the 
audition or reception of copyright musical 
works ... by means of broadcasting for 
domestic & private use only.’’ — Frrporming 
Right Society, Ltd. v, Hammond’s Bradford 
BREWERYCo.,LTD.,[19341Ch. 121; 103L. JCh. 
210; 160L. T. 119; 50 T. L. R. 10, 0. A. 

483d. — .] — Pkhforming 

Right Society, Lri>. v, George (1930), cited 
in [1930] 3 All E. K. at p. 559. 

Annotation : — Consd. Performing Right Society, Ltd. v. 

Cainolo, [1936] 3 All E. R. 567. 

4<83e. — “ — — A loud-speaker 

was played in a private room adjoining a 
public I'estaurant, but the ari'angenients 
were such that the door of the room had to 
be frequently open for the purposes of 
service. The music broadcast was audible 
in the restaurant : — Held : there was a 
public performance & an infringement of 
pltfs.’ rights. — Performing Right Society, 
Ltd. V, Uamblo, [1930] 3 AU E. R. 557 ; 80 
Sol. Jo. 1015. 

433 f, .] — An orchestral trio em- 

ployed at an unlicensed residential hotel 
played in the lounge of the hotel on a certain 
evening after dinner. The audience included 
some of the resident guests & two persons 
who had dined there, after giving notice of 
their wish to do so, & who afterwards were 
in the lounge for the purpose of listening to 
the music : — Held : the performance was a 
performance “in public’* within 1911 Act. 
— ^Performing Right Society, Ltd. v. 
Hawthorns Hotel (Bournemouth), Ltd., 
[1933] Ch. 865; 102 L. J. Ch. 330; 149 
L. T. 425 ; 77 Sol. Jo, 623. 

AnnoUUion : — Consd. Jenniiigs v, Stephens, [1936] 1 All E, R. 

409. 

483g. For private profit — Local authority 

engaging band.] — Performing Right 
Society, Ltd. v, Bray Urban District 
Council, No. 389a, ante, 

484. Add, Annotation : — Refd. Austin v, Columbia 
Graphophone Oo. (1923), 67 Sol. Jo. 790. 


PART XIII. SECT. 1. SUB-SECT. 4, 

48S J. By performanae — Permitting 
place of enieriainment to be used .] — 
Applt. oorpn. let ita town hall to w. 
for. a series of four vocal conoerts. 


oe sung without its authority in the 
town hall at concerts given by w. The 
song was sung at two concerts. Applt. 
did nothlog beyond aoknowledi^ug 
the receipt of the Information ; 

no inference should be drawu that 
applt. ” permitted *’ the song to he 
sung, Sc therefore there was no infringe- 
ment of copyright wlthla Oopyrlght 
Act, 1911 (o. 46), 8. 2 (S).—* CJOIUP 0 R 4 T 10 N 
OF CtTT OF ADFLUDB V. AUgmAfuMSZAN 

Pbrformino Right ASsoon., Ltd* 
(192S). 40 0. L. R. 481 ; [XOaS] Argus 
L R. 1217.— AUS. 

48e 1; By mecimnical 
Oonsmfto fnemufaature.}^i>fdtt, applt. 


made certain gramophone records In 
New South Wales of a song In which 
pltf.’s oopyrlght existed. & which, 
apart from Copyright Act, 1912, s. 19, 
would have been an infringement 
of pltf.’s copyright. Gramophone 
records of the song In which pltf.’s 
oopyrlght existed had been made in 
England, Sc also in America with the 
consent of the owner of the copyright 
before the alleged infringement In New 
South Wales : — Held : proof of the 
consent given by pltf. reap, to the 
manufacture of oontrivanoes In England 
was sufiaoient to satisfy the condition 
Impoaed by British Oopyrlght Act. 
1911, s, 19 (2) (a) ; Federal Copyright 
Act, 1912, brings into force In Australia 
British CJopyright Act, 1911. & con- 


sequently, the making of oontrivan^, 
wlih the consent of the owners of tno 
copyright, in any part of the area to 
whioh ^e Act applies, releases the 
work mrougiiout rhe area of tne 


operation of the Act. — GiiAMoPHONK 

00. , Ltd. V. Leo Fkist Inoori'oratep, 
[1928] V. L. R. 120 ; 49 A. L. T- 190 ; 
[1928] Argus L. R, 257 ; affd., 41 (\ 

1. —AUS. 

486 ii. Broodrnst tenyrdsA — 

Pltf. was the owner of the perforniing 
right in certain musieaJ works. 
out tbe authority of pltf. deft., a 
wireless broadcasting co,, hroadciist 
thooe workH by rcproducliig them from 
gramophono record^! pJanoia roIJn ; 
Held : deft, bad thereby comitdtted 
an infriiigernont of pltf.’s copyriyat in 
the inusicaJ works. — 

PrcnF(>RMiNO IlrtJiTT Asmcm’N., i/n>. v, 
3DB Broadcabting Co. Pr{)Prtetary, 
LTO., 11029] V, L. R, 107; [1929^ 

Argus L. Ii, 109. — ^AUS. 

488 I. Bi/ sale of records.]— -Gramo- 
phone records which infringe copyright 
are Infringing copies of a work 
within Imperial Copyright Act, 19X1. 



Caaes 488 ar-IS 08 a. Enolish and Empikb Diasex Supplement. 


4t88a. .] — ^Actstin v. Colxtmbia. Gbaphophonb 

Co., No. llSa, ante4 

489a. By autborlslng performance — Director of 
theatrical syndicate with power to prevent 
performance.] — Pltfs. were the proprietors 
of the right of performing in public certain 
musical pieces, & deft, syndicate were pro- 
ducers of plays at a theatre, & the second deft, 
was their managing director, had power 
to prevent the orchestra from playing any 
particular piece of music. The orchestra, 
which was paid by the syndicate, played' the 
pieces in question. In an action for infringe- 
ment : — Held : since on the facts the second 
deft, had not authorised or permitted the 
performance within 1911 Act, s. 1 (2), pltfs. 
were not entitled under sect. 2 (1) of the Act 
to an injunction or damages against him. — 
Performing Right Society v. Cibyl 
Theatrical Syndicate, [1924] 1 K. B. 1 ; 
92 L. J. K. B. 811 i 129 L. T. 653 ; 39 
T. L. R. 400 ; 68 Sol. Jo. 83, O. A. 

Annotations : — Gonsd. Evans v. Hulton (1924). 131 L. T. 

534. Refd. Pocforming: Right Soc. v. Mitchell & Booker, 

[1924 J 1 K, B. 702 ; Falcon v. Famous Players Film Co. 

(1925). 42 T. L. R. 91. 

489b. Effect of 1911 Act, s. 1 (2).]-~-The 

word “ authorise ” in the above sub-sect, is 
superfluous, <fe there is nothing in the sub-sect, 
which cuts down the liability under sect. 2 (1) 
of the Act, in respect of an infringement of 
copyright. 

Defts., who were the occupiers of a dancing 
hall, engaged on the terms of a written agree- 
ment a band to provide music therein. The 
agreement provided that the band should 
not, in the music played, infringe any copy- 
right, & should be liable for damages & costs 
caused by any infringement. There was also 
a notice posted in the hall that “ only such 
music as may be played without fee or licence 
is allowed to be played in this hall.’* On 
one occasion the band played certain music, 
the copyright of which belonged to pltfs., 
without pltfs.’ licence ; but defts. did not 
know. So had no reasonable ground for sus- 
pecting, that this infringement would take 
place. In an action by pltfs. for damages & 
an injunction : — Held : on its true con- 
struction, the agreement between defts. & 
the band constituted the latter the servant 
of defts., & not independent contractors ; 
the band on the occasion in question were 
acting in the course of their employment ; 
defts. were liable under 1911 Act, s. 2, for 
the infringement of copyright ; & pltfs. 

were entitled to damages So an injunction. — 
Performing Right Society, Litd. v. 
MirpHELL So Booker (Palais de Danse), 
Ltd., [1924] 1 K. B, 762 ; 93 L. J, K. B. 306 ; 
131 L. T. 243 ; 40 T. L. R. 308 ; 68 Sol. Jo, 539. 

Annotations :-^0XyBd» Evana ©. Hnlton (1924), .131 L, T. 

534; Eg^ton v. Reader, [1936] 1 All E, R. 7. J^fd. 

Falcon v. Famous Players FUni Oo. (1925), 42 T. L. R. 91. 


4,89c. Local authority engaging band.] — Per- 

forming Right Society, Ltd. v. Bray 
Urban District Council, No. 389a, ante. 

489d. Reproduction In news film — Fair dealing.*'] 

— The owners of the copyright in a musical 
composition sued two cos. for infringement. 
The representatives of one of the cos. had 
made, developed & printed, So the other co. 
had distributed to cinema theatres, where it 
was exhibited, a sound film known as a news 
reel, recording a moving picture of the scene 
at the public opening of a new school, together 
with the accompanying sounds, including the 
playing by a band of part of the musical 
composition in question. Defts. denied that 
this was an infringement : — Held ; there had 
been an actionable infringement of pltfs.’ 
copyright, as there had been a reproduction 
of a “ substantial part ” of the musical 
composition within 1911 Act, s. 1 (2), the 
acts of defts. did not constitute a “ fair 
dealing ” with the work within 1911 Act, 
s. 2 (1) (i.), So damage had been proved. — 
Hawkes So Son (London), Ltd. v. Para- 
mount Film Service, Ltd., [1934] Ch. 693 ; 
103 L. J. Oh. 281 ; 151 L. T. 294 ; 60 T. L. R. 
303 ; 78 Sol. Jo. 367, C. A. 

See, also, Nos. 394a, 610, 610a, 

502. Add, Annotation : — Refd. Harms (Incorpor- 
ated) V, Embassy Club (1926), 43 T. L. R. 21. 

503. Add. Annotation : — Refd. Hawkes So Son 
(London), Ltd. v. Paramount Film Service, 
Ltd., [1934] Ch. 693. 

506. Add. Annotation: — Refd. Jennings v. Stephens, 
[1936] 1 All E. R. 409. 

508a. Room to which public admitted 

on payment — Ordinarily used for other pur- 
purposes.] — Russell v. Smith, No. 99a, ante. 

507. Add. Annotations : — Gonsd. Harms (Incor- 
porated) V, Embassy Club (1926), 43 

T. L. R. 21 ; Jennings v, Stephens, [1936] 1 
All E. R. 409. Refd, Messager v. British 
Broadcasting Co., [1927] 2 K. B. 643. 

508a. In public — Performance by Women’s 

Institute — Confined to members.] — On Feb. 23rd, 
1933, a play was performed by a dramatic 
society at a monthly meeting of the Duston 
Women’s Institute without the consent of 
the owner of the copyright, who brought 
this action for infringement of the copyri^t. 
The Women’s Institute was one of a large 
number founded under the rules of the 
National Federation of Women’s Institutes 
So consisting of voliintary assocns. of country 
women formed to improve conditions of rural 
life So to provide opportunities for mutual 
help So intercourse. There was an annual 
subscription of 2s., So monthly meetings of an 
educational or social nature. The village 
of Duston contained 1,086 females, of whom 
109 were members. At the meeting when the 


8. 35. — AWBKBT V. Hoffnung & Co., 
Ltd. (1921), 22 S. R. N. S. W. 75; 
39 N. S. W. W. N. 6.— AUS, 

•o. By broadcasting.] — Defts., who 
carried on, for reward, the business of 
broadcasters, inclnded In their pro- 
crrammes, caused to be sung by vocalists 
in their studio & broadcast, certain 
musical works, of the copj^ht In 
which pltf. was the owner .* 

defts. hed infringed pltf.’s copyright. — 
CiiAppEix Sc Co., Ltd. v. Assooiatbd 
Radio Co. of Axtstbajlia, I to., [1926] 


V. L. R. 360 ; 47 A. L. T, 12 ; 31 
Argus L. R. 297.— AUS. 

•p* Reprodiiction of broadcast on 
receiving set ] — ^Performance by means 
of a radio set in an hotel constitutes a 
public performance.— Canadian Per- 
poRMiNQ Right Booirtt v. Ford 
Hotel, [1986] 2 D. L. R. 391.— CAN, 
IT. ** Substantial part **’^What is .] — 
A ** substantial part does not depend 
on len^h ; it may consist of a few 
bars if these were recognised. — 
Canadian PEBFOBMiNa Right Socibtt 
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V. Canadian National Exhibition 
A^^,^19343 4 D. L. R. 164 ; O. R. 

8t. ** Performance at agricult/iaral 

exhibition of fair .'*] — ^Performance 
before the fiprandstand at the Canadian 
National- Exhibition : — Held : not a 
performance at an agricultural ex- 
hibition or fair within Copyright Act, 
1927, B. 17 (1) (rill). — Canadian Per- 
forming Right Society v. Canadian 
National Exhebition Assoon., [1934] 
X>. h. R. 164 ; O. R. 610— CAN. 
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performance took place sixty-two members (2) Defts., Universal Pictures, Ltd., by 

were present ; but, apart from the five their defence denied all liability to pltfs., 

performers, there were no guests, it having & at the same time paid five guineas into 

been made a condition of the performance ct. in satisfaction of any claim for damages 

that no guests should be present : — Held : & offered to submit to an injunction or to 

the performance was a performance in give an undertaking in the terms claimed by 

public ” within sect. 1 (2) of 1011 Act, & pltfs. Upon the undertaking being drawn 

therefore it constituted an infringement of up these defts. refused to pay pltfs. the costs 

pltf.’s copyright. Although the audience of a motion for an interlocutory injunction 

was limited to members of the institute, all which they contended should be apportioned 

the adult women of the village could be between defts. Accordingly the action was 

members, & the mere fact that the' audience continued against these defts. No order 

resided in the same village in different houses was made on the motion except costs to be 

was not sufficient to make it a domestic costs in the action. The action against both 

or quasi-domestic audience. — Jennings v. defts. was dismissed with costs. — Houghton 

Stephens, [1936] Ch. 469 ; [1936] 1 All E. B. v. Film Booking Offices, Ltd. (1931), 

409; 106 L. J. Ch. 363; 154 L. T. 479 ; 62 48 B. P. C. 329. 

T. L. B. 343 ; 80 Sol. Jo. 264, 0. A. Annotaiion : — As to (i) Refd. Samuclsou v. Producers Dis- 

509. Add, Annotation : — Consd. Falcon v. Famous tributiutf Co. (1931), 48 R. P. C. 447. 

Players Film Co., [1926] 2 K. B. 474. 528b. .] — Pltf., whose professional name 


510. Add, Annotationa : — Consd. Performing Bight 
Soc. V, Mitchell & Booker, [1924] 1 K. B. 
762 ; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. B. 91. 

510a. .] — Falcon v. Famous Players Film 

Co., Ltd., No. 16a, ante. 

See, alaOt Nos. 394a, 489a, 489b, ante, 

513a. .] — Pltfs. were the publishers 

of a magazine, published in America at fi*e- 
quent intervals, called “ Adventure.’* Defts. 
proposed to publish a monthly magazine 
called ** Hufxjhinson’s Adventure Story 
Magazine.” In an action by pltfs. to restrain 
such publication : — Held : where any one 
adopts a descriptive word, as pltfs. had 
done, they must not object if other persons 
made use of it, as descriptive of similar 
articles ; pltfs. had no monopoly of the word 
** Adventure,” on the evidence no real con- 
fusion existed between pltfs.’ <fc defts.’ 
periodicals. — Bidgway Co. v, Hutchinson 
(1923), 40 B. P. 0. 335. 

523a. Title of film.] — (1) Pltfs. who were the 

trustees of the will of the late S. H., the 
author of a play called “ The Younger 
Generation,” brought this action to restrain 
defts., Film Booking Offices, Ltd. & Universal 
Pictures, Ltd., from selling, letting for hire 
or exhibiting in public a cinematograph film 
under the title ” The Younger Generation ” 
in such a way as to represent to the trade 
or public that such cinematograph film was 
a film version ^of the play by S. H. The play 
was first performed in Manchester in 1910, 
& in 1912 it was produced in London & 
subsequently was performed at intervals by 
touring companies up to the commencement 
of the action. The play was published in 
1910 & the demand for copies was still active. 
There was a continuing demand for the play 
in respect of amateur performances. Three 
films having nothing in common with the 
subject-matter of, & from their nature un- 
likely to be confused with, the pltfs.’ play 
had been shown in this country under the 
title “'The Younger Generation” in the 
years 1913, 1915, & 1926. Defts.’ film was 
released for exhibition to the public in 
Sept. 1929 ; — Held/ the evidence fell short 
of establishing the fact that the title “ The 
Younger Generation ” used in connection 
with a film meant in the mind of the film- 
going public a film based on the play of that 
name by S. H. 


was L. W., wrote a sketch which was first 
produced under the title “ Washing a Car.” 
He sent it to G. C., a comedian, who thought 
he could improve it, & only left in eight 
passages of pltf.’s, the dramatis 'personae the 
mise-en~8cine. The sketch so altered was 
produced, & after a time was called “ The 
New Car.” In 1928 it was acted for six 
months by G. C., & in 1930 was acted by him 
at a Command Performance. Afterwards a 
paragraph appeared in a newspaper : “ The 
King’s Enjoyment. ... It was George 
Clarke in Laurie Wylie’s capital sketch * The 
New Car ’ who first set the fun going.” Pltf. 
had received payment for the scenic rights of 
the sketch, Defts. then made a film which 
in fact did not follow the lines of “ The New 
Car,” but in May, 1930, they sent a notice 
to the newspapers : “ The man who made the 
Queen laugh, George Clarke, in ‘ His First 
Car.’ Come & see the talking version. 
A P. D. C. Picture.” The writ was then 
issued by pltf. for damages for passing off & 
for an injunction ; defts. paid £5 into ct. in 
satisfaction of aU claims. On a motion in the 
action defts. undertook not to repe.at the 
advertisements until trial. Defts. shortly 
after giving the undertaking, made an 
announcement at a trade performance that 
their film “ His First Car ” had no connection 
with a sketch by Laurie Wylie entitled 
“ Washing a Car ” or “ The New Car.” 
Pltf. had parted with the performing rights 
of his sketch for five years from 1928. The 
judge held that pltf. was the owner of the 
copyright in the sketch “ The New Car,” & 
entitled to prevent defts. from passing off 
their film as a film version of that sketch. 
The injunction was not granted owing to 
what was said by the directors of deft. co. 
at the trial preventing its necessity, but an 
inquiry was ordered as to damages ; — Held : 
in substance the sketch renamed “ The New 
Car ” was the production of pltf., who was 
entitled to the copyright in it ; tiiere had been 
an attempt to pass off & the ac^tion was 
rightly made a passing off action, though 
by what had taken place at the trial an in- 
junction had become unnecessary, pltf. was 
entitled to go to trial, ffhe inquiry as to 
damages was not necessary, however, as t. e 
£5 paid into ct. was sufficient, having regard 
to the fact that pltf. had parted with his film 
rights for five years & that there had appeared 
shortly after the advertisements an account 
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cwMB IstHEK Diom BupnaiteiiT. 


ia tbe ol ' UtA pro* 

ceediztgs, « Ikwv^ fo^Kird 4|» tbe tmowxoe- 
meat nmde mt t&e trade maW. Bdoision 
affirmed, witb tbe exoejttioft tbat tbe order 
for an faqairy as to daimsiges mu beld to be 
Tmneoeesary,--«ajmT»jK>N v. Pboduobbs Dis- 
rraiBOTtKci Oo., l/ro., £198?] I Oh. 201 ; iOl 
L. J. Oh, 168 ! 146 L. T. 87 5 48 E. P. 0. 
680, 0. 4. 

Anmtoitton ; — ^EeSd. CTGomiaii v, Parandcrtuit Film Service, 
litd., Itm] 2 AU K. R. H3. 

Q2Bt, — ‘Pitf, wm author & com- 

poser of a play entitled Irish <fer Proud of lU 
&: the owner of the copyright in the words &> 
music of it. The play was first produced in 
3914 & continued to bo produced until 1924. 
It had never been published in book form. 
In 1930 defts. produced a film which was 
given the name of Irish Proud of It. It 
was admitted that the film had nothing to 
do with pJtf.'s play, & it was found as a fact 
that no ordinary member of the public would 
think that the film was an adaptation of the 
play, Pltf. contended that his copyright 
gave him the exclusive right to present a 
film representation of his play/ that in doing 
so he would naturally use the title of the play, 
that the pi'oduction of a film under the same 
title by defts, was an interference with his 
rights, & that unless his lights were protected 
he might suffer damage by reason of defts. 
using that title : — HHd : as there was no 
immediate prospect of any film version of 
the pltf.’s play being produced in public, ho 
was not entitled to an injunction restraining 
defts. from continuing to produce their film 
under the title Irish & Proud of It, — O’Gor- 
lvr\K V, PARAMOtTNT PlLM SERVICE, LtD., 
[1937] 2 All E. K. 113. 

626. Add. Annotation : — Consd. Performing Right 
Soo. V. Loudon Theatre of Varieties, [1924] 
A. C. 1. 


a. SAtcheH (1826), i84 L. t 98, 

Mmtd. A.^. «. Sh«*J> (1930), 99 Ij.#. Ob. 441. 

568. AM. COBWl. 

Soo. V. C3*yl Th^atolcal Synmoate, p924] 1 

K. B. 1. 

685. AM. AmaMion;--^rai, Mght 

Soo. V. Ciryl Theatrical Syndic^ [1924] 1 

K. B. 1. . 

569a. For conversion — Issue of iQtrlnglng 

copies.] — ^Copyright Act, 1911, gives the 
owner of the copyright in a hterary work the 
sole right of rejrroducing the work or ^y 
substantial part thereof, & the toIo right of 
authorising such reproduction. Those rights 
are separate <fc distinct, & the mfrmgemont 
of each is a distinct & separate tort. 

Pltf., the author of a book, sued & obtained 
judgment against D. for infringement of his 
copyright therein. Subsequently pM. sued 
the publishers of the infringing work claiming 
damages for infringement under sect. 6 & 
for conversion under sect. 7 of 1911 Act. He 
also sued the printers claiming damages in 
respect of the printing of the infringing 
copies x—Beld : (1 ) the judgment in the 

previous action against D. for infringement 
was, by reason of the rule in Brim^mad v. 
Harrison (1872), L. R. 7 0. P. 547, a bar to 
the present action against the publishers, who 
were joint tortfeasors with 3). in the publica- 
tion of the infringing work ; (2 ) the publishers 
were liable in damages for conversion under 
sect. 7 of 1911 Act, in respect of the issue to 
the public in Aug. 1933, of copies of the 
offending work ; (3) the printers were liable 
in damages for infringement in respect of the 
sepai'ate tort of printing the work. — ^Ash v. 
ITUTCHINBON <fc Co. (PUBLISHERR), Ltd., 
[1930] Ch. 489; [19.30] 2 All E. R. 1490; 

100 L. J. Ch. 303 ; 155 L. T. 40 ; 52 T. L. R. 
429, C. A. 


531. Add. Annoiaiions: — As to (1) Consd. Falcon v. 
l^^amoua Players Film Co. (1925), 42 T. L. R. 
91, Hefd. PerfoiTuing Right Soc, v. Mitchell 
& Booker, [1924] I K. B. 762. 

536. Add. Annotation : — Retd. Osbourne v. Bent, 
[1925] Oh. 369. 

546a. Joint tortfeasor.] — Wliere printers 

know that what they are printing is a piracy, 
& the purposes for which it is intended to 
use the pirated copies when delivered, they 
are tortfeasors, jointly with the persons for 
wlmm such copies are printed, & are jointly 
liable in damages to the persons whose copy- 
right is infringed. — L amb v , Evans, [1895] 
W. N. 150. 

547a. Liability for printing— Notwithstanding pre- 
vious judgment against author.] — ^Ash v. 
Hutchinson & Co. (Pubushers), Ltb., 
No. 659a, post. 

548. Add. Annotations: — As to (1) Hefd. Musical 
Performers^ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
485. As to (2) Refd* Haynes v. Aldridge 
Colliery Co. (1923), 130 L. T. 282 ; Hughes 


Annotation: — Consd. Oliver v. Diokin, [1936] 2 All E. R. 

1004. 

560a. Printer & person ordering pirated 

copies.] — liAMB V, Evans, [1895] W. N. 166. 

560b. Action against publisher-— After judg- 

ment against author — Estoppel.]— Ash v. 

Hutchinson Sd Co. (Publishers), Ltd., 
No. 669a, ante. 

561a. Person exhibiting copyright work — What 
amounts to “ knowledge of infringement.] — 

Whore a deft, acquires the work, in the first 
instance, in good faith &; .without any inow- 
lodge that it infringes copyi»ight, ho is entitled 
to a reasonable time & opportunity to find out 
whether or not it does infringe copyright. 
No offence is committed against 1911 Act, 
s. 2 (2), unless the infringement is deliberate, 
in the sense of deliberat^ely continuing to use 
or exhibit the work when the exhibitor 
knows that it infringes copyright. A mere 
complaint by the owner of the copyright, 
together with copies of the work said to be 
infringed, will not suffice to impute to a 
deft. knowledge within the sub-sect. 

Pltf. was the owner of copyright in fashion 


PART XUI. SECT, 2. 

525 !, EQuUdble *Au eqtdtablo 

jwnftr of copyrbrht is entitled to obtain 
in injunction against an InWngement 
his right, in an action In which th© 
legal owner of the copyright la a pfurty. 
— ChAYTOlSr V, VrNOBNT^S PRODDOrS, 
LTD, (1934). 34 S. R. N. S. W. 214 ; 51 


N. S. W. W, N. 86.— AUS. 


581 11. Of performino riohU .] — 

An assocn. wa« the registered owner of 
the perfonning right© of two pieces of 
mniBlo, Be pltf. in a snlt to restrain 
deft, from permitting the use of his 
hall for infringing copyrights* Another 
pltf. warn the assignor of thoBe rights, 
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but there was no evidence that he was 
the legal owner of the remaining part 
of the copyright :-r— HeW ; the assoon., 
the legal owner of tbe i^orming 
rights, oould maintain the suit. — 
AtTSTBAMAN RlOUT 

Assoon. Sc J. Libxbt, Xnoorpobatsd v. 
Txmsm Sc Son (1927), 27 S. R. N. S. W. 
844 ; 44 N. S. W. W* N. 76.— AUS. 




<iaijnag«s ioltitegew^^ t>f 
judge found on the teotis that thw iMMi 
no unreasonable delay on deft***# fw 
investigating pltf.^s complaint; — n6 
‘‘ knomcdge within the sub-seot* ebut^ 
be imputed to deft, until he had had a reason*^ 
able time ^ opportunity to hnd out wheth^ 
he was exhibiting by way pf trade any work 
which infringed copyright. On the evidence, 
the time when deft, acquired that knowledge 
was Oct. 23. Therefore, at the time the wSt 
was issued, there was no exhibition by way 
of trade or any work which, to deft.’s know- 
ledge, infringed pltf.’s copyright. The writ 
was issued prematurely & the action failed. — 
Van Dusbn v, Kritz, [ 1 ^ 36 ] 2 K. B. 176 ; 
105 L. J. K, B. 498 ; 155 L. T. 258 ; 80 
Sol. Jo. 226. 


Part XIV. — Remedies. 


564a. Action by publisher — ^Presumption of owner- 
ship — Effect of Copyright Act, 1911 (c. 46), 

s. 6 (8).] — In 1896, there was published a new 
edition of a handbook entitled “ The Perfect 
Ceremonies of Craft Masonry ” which, for 
the purposes of Copyright Act, 1842 (c. 45), 
was a new work, but the name of its author 
was unknown. That edition & all the sub- 
sequent editions, which were mere reprints 
of the 1896 edition &; contained no new or 
original work, boie on their flyleaves the 
imprint : Privately printed for A. Lewis/’ 

Prom about the year 1906 to the date of his 
death on Aug. 2, 1909, one John Hogg carried 
on the business of publishing masonic rituals 
at 13 Paternoster Row, London, under the 
name of A. Lewis. Thereafter Godfrey 
Hogg down to the date of his death In 1922 
& thenceforth his widow, pltf. Charlotte 
Hogg, carried on the same business under the 
name of A. Lewis. In an action by Charlotte 
Hogg, who claimed to be the owner of the 
copyright in the work entitled “ The Perfect 
Ceremonies of Craft Masonry,” for infringe- 
ment thereof the defts. put in issue the 
existence of any copyright In the work & the 
title of pltf. to copyright, if any, therein ; 
&, in the absence of proof of her derivative 
title to copyright, pltf. relied on Copyright 
Act, 1911 (c. 46), s. 6 (3) (6), & claimed that 
she, as publisher, whose name was imprinted 
on the flyleaves of her editions of the work, 
must be presumed to be the owner of the 
copyright in the work : — Held : the pre- 
sumption referred to in sect. 6 (3) (b) of the 
Copyright Act, 1911 <c. 46), a. 6 (3) (6), that 
the person whose name is indicated on an 
anonyrnous work as the publisher thereof 
is the owner of the copyright therein, is based 
on the hypothesis that the publisher whose 
name is so indicated is not the real owner of 
the copyright therein & is raised merely for 


the purpose of giving such a publisher a 
locus standi in proceedings for infringement 
taken by him tmder that sect, on behalf of 
the real owner of the copyright, & accord- 
ingly, & in view of the fact that the reprint, 
of the 1896 edition issued by pltf. could not 
be the subject of copyright, the presumption 
did not enure to the benefit of pltf. further 
than as aforesaid in the absence of proof of 
her derivative title to an antecedent copy- 
right. — -Hogo V. Toyb & Co., Ltd., [1935] 
Ch. 497 ; 104 L. J. Ch. 232 ; 1.52 L. T. 495 ; 
61 T. L. R. 301 ; 79 Sol. Jo. 270, C. A. 

572. Add. Annotation : — Generally ^ Refd. Ash v, 
Dickie, [1930] 2 All E. R. 71. 

578. Add, Annotation : — Consd. Sutherland Pub- 
lishing Co. V, Oaxton Publishing Co., [1936] 
1 All E. R. 177. 

575a. For infringement & conversion — Cumulative 
remedies In respect of different torts.] — In an 

action for an alleged infringement of pltfs.’ 
copyright in a certain publication, pltfs. 
claimed {inter alia) an inquiry as to (i) dam- 
ages suffered by reason of the infringement, 
& (ii) damages for conversion. Defts. ad- 
mitted the infringement, but contended 
that the remedies mven by 1911 Act, ss. 6, 7 
were alternative « not cumulative & that 
pltfs. must elect their remedy : — Held : 
U) the remedies were cumulative & not 
alternative & pltfs. could recover diuiiag(^s 
under both sects. Each claim was in respeci 
of a different wrong, the former for a wrong 
done to an incorporeal right, the cr>py light ; 
& the latter for conversion of partieuJar 
chattels, the infringing copies, which by 
sect. 7 are deemed to be fiio y)roperty of 
pltf. ; (2) in assessing daTiiages undej’ the 

two heads, the tribunal making file afts(*ss- 
ment must avoid anv overlap ; but, m 
general, the damages for conversion will be 


PART XIV. SECT. 1. 

8g. Limitation of action .] — The pre- 
sorlptive period for brtugin|r actions 
for irifrtngoment laid down by Copy- 
right Act, 1927, a. 24, appU^ to olaims 
lor recovery of posse^on of infringing 
copies or £q respect of oonverehm. — 
Masbib & Bbnwiok Ltd. v. Undbb- 


writkks’ Sunvicy Burbau. Ltd., 
S. C. R. 265 ; 2 D. L. It. 213.— 

PART XIV, SECT. 2, SUB-SECT. 1. 

670 ii. — A Whoso 

copyright In a book hae been infringed, 

19 


entitled to demand delivery of all the 
copies of the oif ending work In the 
posscseion of the person who J as 
infringed the copyright. & payment of 
the foil price received by snoh prison 
for all copies of the work which nave 
boon sold,— B rabv v. DoNAinsoK, 
[1926] App. D. 337.— S. AF. 



Cases 576a— 670a. English and Empieb Digest Supplement. 


the value of the chattels cpnverted. — 
SurrmRiiAND Publishing Co., Ltd. v, 
Caxton Publishing Co., Ltd., [1936] Oh. 
323 ; [1936] 1 All K. R. 177 ; 106 L. J. Ch. 
150 ; 164 L. T. 367 ; 52 T. L. R. 230 ; 80 
Sol. Jo. 145, C. A. 

Annotation :--Oenerally, Refd. Lane (John), The Bodley 
Head, Ltd. v. Aesooiated Newepapere, Ltd., [19.36] 1 All 
E. R. 379 ; Ash «. Dickie, [19301 2 All E. R. 71 ; Ash 
V. Hutchinson & Co. (Publishers), Ltd., [1936] Oh. 489. 

575 lj, ,] — V. Hutchinson & Co. 

(Publishers), Ltd., No. 659a, ante, 

575c. Limitation of action.] — O. having pub- 

lished a book which incorporated part of a 
book already published by S., S. brought an 
action against C. for damages both for in- 
fringement of copyright & for conversion. 
O. admitted both infringement & conversion 
& offered to pay damages for either infringe- 
ment or conversion, but not for both. The 
Ct. of Appeal decided on a point of law that 
the damages were cumulative Sc not alter- 
native, Sc the action came on for assessment 
of damages & a decision whether or not 
damages for conversion came under the 
limitation of the time for commencement 
of an action in respect of infringement of 
copyright to three years next after the 
infringement, imposed by Copyright Act, 
1911 (c. 46), s. 10: — Held: (i) as the ex- 
pression “ an action in respect of infringe- 
ment of copyright ” was wide enough to 
cover the claim for damages for conversion, 
the limitation by sect. 10 applied to the con- 
version ; (2) the time ran from the infringe- 
ment Sc the infringement was the printing of 
the infringing copies, Sc the claim for damages 
for conversion was limited to copies printed 
within three years before the issue of the 
writ ; (3) the conversion at the date of which 
the value of the infringing copies must be 
assessed was the order by C. to the binders to 
bind the unbound sheets containing the 
infringing copies into the bound copies of C.’s 
book. — Sutherland 1'ublishing Co., Ltd. 
V, Caxton Publisihng Co., Ltd. (No. 2), 
[1937] Ch. 294 ; [1937] 1 All E. R. 338 ; 100 
L. J. Ch. 104 ; 156 L, T. 191 ; 53 T. L. R. 
277 ; 81 Sol. Jo. 79 ; as to (1) & (2) revsd,, as 
to (3) affd,. [1937] 4 All E. R. 405, 0. A. 

577a. Value of chattels converted.] — ^Suther- 

land Publishing Oo., Ltd. v, Caxton 
Publishing Co., Ltd., No. 675a, ante, 

577b. Newspaper articles Infringing copyright 

in book.]~When the copyright of a book has 
been infringed by some of a series of articles 
appearing in a daily newspaper & the author 
claims damages for conversion against ihe 
newspaper proprietors under sect. 7 of 1911 
Act, the basis on which damages should be 
assessed is by taking the sale price as the 
value of each copy of the newspaper contain- 
ing an infringing article & then estimating 
the proportion of the total value of the 
infringing copies as so ascertained which 
should be attributed to the infringing articles 
appearing therein. The matter must be one 
of estimate. — Ash v, Di'ckie, [1930] Ch. 665 ; 
[1036] 2 All E. R. 71 ; 105 L. J. Ch. 337; 


164 L. T. 641 ; 62 T. L. R. 634 ; 80 Sol. Jo. 
864, O. A. 

Annotation: — Dl«ti!. Sutherland PuhJisbing Oo. v, Oa;^ton 
Publlahinff Oo. (No. 2), [1937] Ch. 294. 

577c, Sale Of book.] — Sutherland Publish- 

ing Co., Ltd. v, Caxton Publishing Oo., 

, Ltd. (No. 2), No. 576c, ante. 

60i» Add, Annotation: — Consd. Macmillan v. 
Cooper (1023), 23 L. J. P. 0. 113. 

608a. Offer of undertaking before hearing — Right of 
plaintiff to reject offer.] — Oliver v. Dickin, 
No. 652a, post, 

631. Add. Annotation : — Refd. Ireland v, Wilson, 
[1936] 3 All E. R. 358. 

636a. .] — ^Macmillan Sc Co. v. Cooper, No. 

92a, ante, 

638. Add, Annotaiion : — Consd. Performing Right 
Soc. V, London Theatre of Varieties, [1924] 

A. C. 1. 

642. Add, Annotation : — Consd. Performing Right 
Soc. V, London Theatre of Varieties, [1924] 
A. C. 1. 

644. Add. Citationa :—Affd., [1924] A. C. 1; 93 
L. J. K. B. 33; 130 L. T. 450 ; 40 T. L. R. 
62; 68 Sol. Jo. 99, H. L. 

Add. Annotations : — Consd. Harmer v, Arm- 
strong, [1934] Oh. 66. Refd. Imperial 
Tobacco Co. of India v, Bonnan, [1924] 
A. C. 766 ; Drabble v. Hycolite Manufactur- 
ing Co. (1928), 44 T. L. R. 264. 

647. Add. Annotation: — Refd. Bendir v, Anson, 
[1936] 3 All E. R. 326. 

652a. Infringement — Particularity necessary.] — 

(1) In an action arising out of an alleged 
infringement of copyi'ight the pltf., after 
setting out the literary works in which he 
claimed the copyright, pleaded that “ the 
deft, has authorised the reproduction of the 
said works.’* At the hearing the pltf. 
proceeded to prove that the deft, had I'epro- 
duced such substantial parts of the said works 
as to amoimt to an illegal act. The deft., 
objected that if that was the pltf.’s case it 
ought to have been plainly so stated in the 
pleadings Sc the deft, was thereby em- 
barrassed : — Held : the pleading was sufUcient 
in law but was undesirable in such a case. 

(2) The deft, in her defence, while denying 
liability, offered an undertaking not to repeat 
the reproduction of copyright matter, refer- 
ring particularly to one passage, to deliver 
up all copies Sc to pay costs Sc to submit to 
an order in these terms : — Held : the pltf. 
could disregard such offer Sc proceed with the 
action in a case where liability was denied Sc 
extensive infringement had been iiroved. — - 
Oliver v. Diokin, [1936] 2 All E. R. 1004. 

55ea. Of whole poem — Proceedings in respect 

of part,] — Sitwell v. Sun Engraving Co., 
Ltd., [1937] 4 All E. R. 366 ; 81 Sol. Jo. 942, 
C. A. 

657a. .] — Astra-National Produc- 

tions, Ltd. V, Neo-Art Productions, Ltd., 

[1928] W. N. 218, 


PART XXV. SECT. 2, SUB-SECT. 4 

— 

8g. Delay — No auhsianiiaJL injury — 
Injunction refmedA — Held: slues© the 
acts oomplainod of hy pltfs. as oon- 
stitutlutg au Infringrement of their copy- 
right had conttuuod for a uuiuher of 


years, & there was evldonoe that pltfs, 
were aware of such. Interlocutory in- 
junctions should not be granted as no 
substantial injury would be done pltfs. 
by causing them to await the Anal 
disposition of the several aotions. — 
UNDBRWRITBRS SCBVaT BtTREAU, LTP. 
V . WiLi^is, Pabkr & Oo, OP Canada, 
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Ltd., Underwriters Survey Bureau, 
Ltd. V . Massie Sc Renwiok, Ltd., 
Underwriters Survey Bureau, Ltd. 
V . J. ' E. Clement Incorporated, 
Underwriters Survey Bureau, Ltd. 
V . Shaw & Beoq, Ltd., [1930] Ex. 0. B, 
47 ; 2D. L. R. 341.— CAN. 


670a, After payment Into court with 

denial of liability. J-^Houghton d. Film 
Booking Offices. Ltd., No. 62Sa, ante. 



698. Add* Annotatiom : — As to (1 ) Consd. Preston v. 
Kaphael Tuck, [1926] Ch. 667 ; Musical 
Performers* Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
486. 

694a« — ^ Sale must be of work represented to be 
unaltered.] — Pltf., the author of two original 
drawings, sold the copyright to defts. Defts. 
afterwards published & sold two drawings, 
which were made by alterations of pltf.’s 
original drawings, but which had titles differ- 
ent from the titles of pltf.’s drawings. Defts. 
did not in any way expressly represent that 
the drawings made by such alterations were 
pltf.’s. Pltf. brought against defts. a passing- 
off action in which she alleged that her work 
had a distinctive character & could be recog- 
nised without bearing her name, &; she 
claimed an injunction & penalties under 
sect. 7 of the above Act : — Held : to satisfy 
the sect, there must be a selling or publishing 
in conditions under which, to the knowledge 


of the seDer or pubUsherj 
either expressly or by neces^arj^ 
a representation that the author waS tnj 
author of the work in the form in which it 
was sold or published, & since, although 
there was in many of pltf.’s productions a 
measure of distinctiveness, the mere seeing 
of defts.’ productions did not necessarily 
suggest the inference that they were the 
unaltered work of pltf., the action failed. — 
PRjBSTON V , Raphael Tuck & Sons, [1926] 
Oh. 667 ; 95 L. J. Ch. 382 ; 135 L. T. 93 ; 
42 T. L. R. 440. 

700a. Under Dramatic & Musical Performers’ 
Protection Act, 1925 (c. 46)— Effect of Act- 
No right of property given.] — Above Act 
does not give a right of property to persons 
who perform a musical work for the purpose 
of enabling another person to make a record 
of it. — Musical Performers’ Protection 
Assocn., Ltd. v. British International 
Pictures, Ltd. (1930), 46 T. L. R, 485. 


PART xrv. SECT. 8. 

■p. Under CoTJyrioht Act^ R. S. C.» 
1900 (c. 70).] — Pltf. Hooking to recover 
penaltioB under Hoct. 39 of the above 


Act cannot succeed if the ct, is satisfied 
that. In committing the act or the acts 
charged as an infringement of copy- 
right, deft, did not act “ with in- 
tent to evade the law.” — National 


Brewbuies V . Paradis, [1926] 3 

D. L. R. 876 ; [1925] S. C- H. 666; 
affg., [1924] 1 D. L. R. 1082 ; SO 
R. L. N. a. 429.— CAN. 
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CORONERS. 

Part I. — Status of Coroner* and Coroner’s Court. 

1. Add, Annotation : — Generally^ Hetd. R. v, | 2. Add* Citation ; — 5 Dow. & L. 249. 
Divine, Ex p, Walton, [1930] 2 K. B. 29. 


Part III. — Appointment and Removal of Coroners. 


14, After tliis case add !- 28« 

'ee, noWr Coroners (Amendment) Act, 

1926 (c. 69), s. 1, 


After this case add ; — 

Abolition.] — See Coroners (Amendment) Act, 
1926 (c. 59), s. 4. 


Part IV. — Remuneration and Compensation payable to 

Coroners. 

87, In place of cross-references before this case, 48. After this case add 

“ See, note, Coroners (Amendment) Act, 1926 -.] — See note after No. 23, ante, 

(c. 69), 8. 6.” 


Part VI. — Deputy Coroners. 

108. To cross-referenoe before this case add **See Coroners (Amendment) Act, 1926 (c. 59), ss. 9-11.” 


Part VII. — Inquests. 


187. Before this case add “ See, now. Coroners 
(Amendment) Act, 1926 (c. 69), s. 13.” 

147. Add, Annotation: — As to (2) Held. B. v. 
Haslewood, Ex p. Margerison, [1926] 2 K, B. 
408. 

162a. Summoning ** regular Jurymen ** — Im- 
proper.] — (1) Semble : for a coroner before 
an inquest is held to take a person who is 
subsequently to serve on the jury Sc 
privately investigate with him any of the 
facts of the case, whether or not it can be 
shown that there was anything in the nature 
of discussion between them, is contrary to 

E ubUc policy, ” misconduct ” at common 
iw, Sc ground for quashing the inquisition 
under Coroners Act, 1887 (c. 71), s. 6 (1). 

(2) Semble : the fact fhat at a view, by a 
coroner’s jury, of the scene of a collision 
where two vehicles had collided, a police 
constable, who had already been sworn Sc 
given evidence at the inquest, was allowed 
to point out to the Jury where had been the 
marks in the roadway of the two vehicles 
which were said to have met, Sc where one 
of the vehicles had come to rest* the distance 
between which points the Jury measured, 


ground for quashing an inquisition under 
sect. 6, sub-sect. (1), of the Coroners Act, 
1887 (c. 71), s. 6 (1). 

The ct. expressed tlie foUowing opinions : — 

(3) The practice of suxnmoning eleven 
Jurors to serve on a coroner’s jury from a list 
or panel of only sixteen or seventeen persons 
in a large city so that some of the same 
persons are summoned time after time, is 
very objectionable, Sc is contrary to the 
principle of the jury system. The practice 
of calling a small panel of “ regular jury- 
men,” whether or not it is illegal, is im- 
proper. 

(4) Probably, as a general rule, it is better 
that a coroner should not accompany his 
Jury upon a view of the scene of a coUision 
between vehicles or upon a view of the 
vehicles. (6) But if he does so accompany 
the Jury he should carefully abstain from any 
discussion of the case with the jury at such 
view. 

(6) A coroner is not bound to allow others, 
such as those concerned or their representa- 
-^ives, to be present on such a view by the 
It is a matter for his disdretion. 

no statutory requirement that 


PART V. SECT. 1, SUB-SECT. 8.— A. 


52 Iv. 

‘ 7 -K the shert^ el 


Writ of Aeti faeias,] 
a iimsaiction ia a 
. asainst his goods 




WA UUX7(’. w « \ UUJO I V'l’VIWJU.— VvIliLtAMSe [19281 

praotioe^ji^ ) 1 W. W, R. 1021; i2 B. a E, 58.— 

Act. p- * 



y<d. Zm. — Oottmm. Oases 182a— 4098. 


tlie depositions of a witness at the coroner’s 
ct. should be read over to him> The High 
Ot. has no right to add such a requirement 
to those which Parliament has enacted. 
But if a coroner thinks there is any un- 
certainty as to what a witness meant, 4c 
articularly if a witness, before he signs his 
eposition, requests that it be read over to 
him, the coroner ought to do so. No doubt 
a witness would be entitled to refuse to sign 
until this had been done. — B. v. Divine, 
Fx p. Walton, [1930] 2 K. B. 29 ; 99 L. J. 
K. B. 438 ; 148 L. T. 236 ; 94 J. P. 129 ; 46 
T. L. R. 321 ; 28 L. G. R. 283, D. C. 

168. To cross-reference before this case add ** See 
Coroners (Amendment) Act, 1926 (c. 69), 
8. 14.” 

166a. .] — The failure by a coroner at an 

inquest to view the body makes the inquest 
a nullity, & is not merely an irregularity 
giving the ct. a discretion as to whether it 
will order another inquest, &, since on such 
failure there has been no inquest, the ct. will 
quasn the proceedings before the coroner & 
order an inquest to be held. — R. v. Haslb- 
WOOD, Fic p- Maegerison, [1926] 2 K. B. 
468 ; 95 L. J. K. B. 975 ; 136 L. T. 276 ; 90 
J. P. 168 ‘, 42 T. L. R. 746 ; 70 Sol. Jo. 906 ; 
24 L. G. R. 605, D. 0. 


StTB-SECT. 4 A. — View of Place. 

166a. Whether coroner should accompany Jury.} 

R. V. Divine, Fx p. Walton, No. 162a, ante, 

165b. Duty of coroner — ^Not to discuss case with 
jury at view.] — R. v. Divine, Fx p. Walton, 
No. 162a, ante, 

165c. Presence of persons other than Jury — Dis- 
cretion of coroner.] — R. v. Divine, Ex p, 
Walton, No. 162a, ante, 

171a. .] — R. V, Divine, Ex p, Walton, No. 

152a, ante, 

180. For cross-reference before this case add See, 
now, Coroners (Amendment) Act, 1926 (c. 59), 
ss. 21-24.” 

186. Before this case add ” See, now, Coroners 
(Amendment) Act, 1926 (c. 69), a. 20.” 

198. For cross-reference before this case, ” See, 
now, Coroners (Amendment; Act, 1926 (c. 69), 
8. 16.” 


287. Add* Annotations : — As to (6) Refd. R. v. 
Divine, Fx p, Walton, [1930] 2 K, B. 29. 
As to (6) Hefd. R. v. Divine, Fx p, Walton, 
[1930] 2 K, B. 29. As to (7) Reid. R. v. 
Divine, Fx p. Walton, [1930] 2 K. B. 29. 
Generally, Refd. R. v, Haslewood, Fx p, 
Margerison, [1926] 2 K. B. 468. 

308a. Coronjsr present during Jury’s deliberations.] 
— At the conclusion of the evidence in an 
inquest the jury retired, & after some time 
sent for the coroner, who went into the jury 
room 4c remained with the jury in private for 
a quarter of an hour ; — Held : in going into 
the jury room during the deliberations of 
the jury, the coroner was guilty of miscon- 
duct, & the inquisition must be quashed & a 
fresh inquest held before the coroner for an 
adjoining district.- — R. v. Wood, Ex p, 
Anderson, [1928] 1 K. B, 302 ; 97 L. J. K. B. 
113 ; 138 L. T. 224 ; 91 J. P. 1 85 ; 44 T. L. R, 
23; 25 L. G. R. 601; 28 Cox, C. 0. 446, 
D. C. 

Annotations : — Consd. R. v. Divine, Ex p. Walton, [1930] 2 
K. B. 29. Refd. Hobbs v. Tlnling, Hobbs v. Nottingham 
Journal, [1929) 2 K. B. 1. 

308b. Private investigation by coroner & member 
of Jury.] — R. v. Divine, Fx p, Walton, 
No. 162a, ante, 

810. Add, Annotation : — Refd. R. v. Divine, Fx p, 
Walton, [1930] 2 K. B. 29. 

318. Add, Annotation : — Refd. R. v. Divine, Fx p, 
Walton, [1930] 2 K. B. 29. 


I xi. Other Cases, 

320a. Permitting constable to give information to 
Jury at view.] — R. v. Divine, Ex p, Walton, 
No. 152a, ante. 

845. After this case add : — 

To adjourn inquest until termination of 
criminal proceedings.] — See Coroners (Amend- 
ment) Act, 1926 (c. 69), a. 20. 

I 887. Add. Citation : — 1 E. & B. 8. 

403a. As to Insanity.] — Re Pitts, Cox v. 

Kilsby (1931), as reported in 47 T. L. R. 293. 

408. Add. Annotations : — Consd. Stollery,Weir 

V. Treasury Solicitor, [1926] Ch. 284; Re 
Pitts, Cox V, Kilsby (1931), 47 T. L. R. 293. 

409a. .] — It is undesirable that the 

depositions taken at an inquest before a 
coroner should be used by consent as evi- 
dence at the trial of an action under Fatal 
Accidents Act, 1846 (c. 93), arising out of 


PART VII. SECT, 4, SUB-SECT. 4. 

153 i. EsaeniicU to jurisdiction of 
coroner.] — Koep., a Justioo of the peace, 
began on Oot. 17, 1929, an inquiry 
Into the death of a young woman who 
had died from taking etryohnine on 
Aug. 20, 1929. Her body had been 
subjected to a post-mortem examina- 
tion by the Govt, medical officer, & 
buried soon afterwards, without having 
been viewed by reap. At the inquiry, 
reap, was asked by counsel, on behalf 
of a subpoenaed witness, whether he 
had received a request to writing, but 
refused to give any such information. 
Upon applToatlon by the witness in 
question for a prohibition directed to 
resp., & restraining hi m from proceed* 
tog further with the inquiry : — Reki : 
it was immaterial whether he had 
received a written request to hold such 
inquest, slnoe his Jurladiotloh arose 
IndependenUy of it ; notwithstanding 
the abolition of the ooroneM*\lury by 
Inquests of Death Act, 1866, s. 


he had no jurisdlotion to hold the 
inquiry except super visum corporis ; 
& appot. was entitled to prohibition. 
— R. , V. Stainkb, Ex p. 0*Oonnor 
(1930), S. R. <Q.) 142 ; 24 Q. J. P. 19.— 
AUS. 

163 11. ,) — was charged with 

the murder of S. Pending the hearing 
of the charge against B., a ooronial 
inquiry as to the alleged death of 8. 
was begun. The body of S. had jxot 
been viewed by the coroner, but an aim 
fotmd under extraordinary circum- 
stances had been produced to him. & by 
means of certain tattoo marks this had 
been Identified as being the arm of S. 
Objection was taken by counsel for the 
accused to the jurisdiction of the 
coroner to hold an inquiry save super 
visum corporis, but the objection was 
overruled. A rule nisi for a pro- 
to bition was therefore obtained to 
restrain tbe coronerfrom proceeding :-~ 
Beld: inasmuch as an arm not 
stofioiont to constitute a body Sc the 
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coroner had no jurisdiction in tho 
absence of a view of the body, the rule 
should bo made absolute. — lie Guam, 
Exp, Brady (1935), 52 N. S. W. W. N. 
109.— AUS. 


PART VIL SECT. 4, SUB-SECT. 6, 

■a. Refusal of iHtnem to testify — 
Power of coroner to imprison for con 
empt .] — A coroner has powor to 
rnprlson for contempt witnesses who 
•©fuse to testify when present at an 
nqulsltlon held by him, e\oii thougrii 
hey wore not duly euininoiied or In any 
vay ordered to appear, vrero 

)rought nolcois videns before hiin by 
he police when In their custody after 
Kiiue arrested without warrant. — U. 

hvi'Ti.K, IL V, Miller (Man.), [1026] 
’w. W R. 702 ; 46 Oan. Grim. Gas. 


part vn. sect. 5, sub-sect. 5.- 

A. (b) V. 

n. Read now ** 30Sa i.** 



Cases 409a— 417a. English and Empibb Digbst Supplement 


the same matter. — CAi^aacNSON v, M£R> 
CHANTS’ Warehousing Co. (1921), 90 L. J. 
P. C. 134 ; 126 L. T. 129 ; 66 Sol. Jo. 341, 
H. L. 

Annotation : — FoUd. Barnett v. Oohen, [1921] 2 K. B, 461. 

417a. No duty to hold inquest — Death Irom 

natural causes.] — ^Three applts. who were 
husband, wife & daughter, were convicted 
of obstructing a coroner in the execution of 
his duty. Evidence was given that a male 
child had been bom to the daughter on 
Nov. 3, 1932 ; that on several occasions 
during the months of Jan. Feb. 1933, the 
family had been seen with this child, & that 
on all those occasions the child appeared to 
be suffering from a bad cough ; &: that on 
Feb. 16 the dead body of the child was found 
concealed in a hedge. Subsequently the 
husband & wife made statements in which 


they admitted having put the body in the 
hedge, & the daughter stated that she had 
seen her parents take the body away ^ 
return without it. A medical witness, who 
had made a post-mortem examination, said 
that death was due to natural causes : — 
Held : the foundation of a charge of this 
kind was that the case should be one in 
which there was a duty on the part of a 
coroner to hold an inquest ; the evidence 
in the present case had not established that 
there was any such duty ; &, further, even 
if that had been established, there was no 
evidence that applts., or any of them, 
intended to obstruct the coroner. The con- 
victions must, accordingly, be quashed. — 
R. V. PuBoy (1933), 149 L. T. 432 ; 97 J. P. 
153 ; 24 Or. App. Rep. 70 ; 29 Cox, C. C. 
667, 0. 0. A. 
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Vol. xni. Oases 41— 840a. 


CORPORATIONS. 


Part I. — Nature 

41. Add, AnnoicUions : — Refd. Mackenzie- 
Hennedy v. Air Council, [1027] 2 K. B. 617 ; 
Metropolitan Meat Industry Board v, Sheedy, 
[1927] A. 0. 899. 

64a. .] — The canons residentiary of a cathe- 

dral who are entitled under 4 & 6 Viet, 
(c. 89), s. 26, to a fixed share in the corporate 
revenues, have no freehold qualification in 
respect of shares in the freehold lands of the 
corpn. — Harhis v, Phillips, [1891] 1 Q. B. 
267 ; 65 J. P. 281. 

78. Add, Annotations : — Refd. Vandepitte v, Pre* 
f erred Accident Insurance Co. of New York, 
[1933] A. C. 70; Liverpool Com Trade 
Association, Ltd. v, Hurst, [1936] 2 All E. R. 
309. 

79. Add, Annotaiions : — Refd. Everett v, Griffiths, 
[1924] 1 K. B. 941; Aylott v. West Ham 
Coipn., Sisson v. West Ham Corpn. (1926), 
90 J. P. 99. 

133a. .] — A legacy was given to the 

Provost & Fellows of Queen’s College. The 
proper name of the corpn. was “ The Provost 
& Scholars ” : — Held : the Provost & 
Scholars were entitled. — Qxteen’s College, 
Oxford v. Sutton (1842), 12 Sim. 621 ; 
11 L. J. Oh. 198 ; 6 Jur. 906 ; 69 B. R. 1233. 

176. Add, Annotations : — Dlstd. Houghton v, Not- 
hard, Lowe & Wills, [1927] 1 K. B. 246. Refd. 
Underwood v. Bank of Liverpool, Underwood 
V, Barclays Bank, [1924] 1 K. B. 776 ; Liggett 


and Attributes. 

(Liverpool) v, Barclays Bank (1927), 137 L. T. 
443. 

179. Add, Annotaiions : — Consd. Lloyds Bank v, 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Greenwood v, 
Martins Bank, Ltd. (1931), 47 T. L. R. 607 ; 
Bottomley v. Bannister (1931), 101 L. J. 
K. B. 46. 

181. Add, Annotaiions : — Apld. Kreditbank Cassel 
G. M. B. H. V, Schenkers, [1927] 1 K. B. 826. 
FoUd. South London Greyhound Race- 
courses, Ltd. V, Wake (1930), Sol. Jo. 820. 
Consd. Algemeene Bankvereeniging v, Lang- 
ton (1935), 40 Com. Cas. 247. Refd. Slingsby 
V, District Bank, Ltd. (1931), 47 T. L. R. 587. 
After this case add 

olgQ^ Companies, 

No. 1794a, ante, 

182. After this case add : — 

Presumption of due execution of deed.] — See 
Law of Property Act, 1925 (c. 20), s. 74. 
182a. What amounts to deed — Share certifi- 

cate.] — I am not prepared to hold that this 
share certificate is a deed within tliat sect. 
(Clauson, j.). — South London Greyhound 
Racecourses, Ltd. v. Wake (1931), 1 Ch. 
496 ; 100 L. J. Ch. 169 ; 144 L. T. 607 ; 74 
SoL Jo. 820. 

190. Add, Annotation : — Retd. Stoke Newington 
B. 0. V. Richards (1929), 46 T. L. R. 660. 


Part II. —Creation of Corporations. 


243* Add, Annotation : — Refd. Blundy, Clark & 
Co. V, London & North Eastern Ry. Co., 
[1931] 2 K. B. 334. 

264. Add. Annotation : — Refd. London Corpn. v. 
Lyons, Son & Co. (Fruit Brokers), Ltd. 
(1935), 51 T. L. R, 663. 


266. Add. Annotation : — Refd. Mackenzie-Kennedy 
V. Air Council, [1927] 2 K. B. 617. 

804. Add, Annotation : — Refd. Be British Celanese, 
Ltd., Patents (Nos. 326777 & 826778) (1932), 
49 R. P. C. 283. 


Part III. — The 

826. Add, Annotation : — Refd. Edwards v.' A.-G, 
for Canada (1929), 46 T. L. R. 4. 

826a. S.P. — Brownscombb v. Johnson (1898), 78 
L, T. 266 ; 62 J. P. 826 ; 19 Cox. 0. C. 26 ; 14 
T. L. R. 828 D. C. 

827. Add, Annotation : — Refd. Edwards v, A.-G. 
for Canada (1929), 46 T. L. B. 4. 

840. Add, Annotaiions : — Folld. Dodd v. Amalga- 
mated Marine Workers* Union (No. 2) (1923), 


Members. 

93 L. J. Ch. 100. Consd. Dodd v. Amalga- 
mated Marine Workers* Union (1923), 129 
L. T. 401. Apld. R. V. Bedwellty Urban 
District Council Ex p. Price, [1934] 1 K. B. 
333. 

340a» .] — Trade Union Act, 1871 (c. 31), 

B. 14, & sched. 1 (6), gives every member of a 
trade union a right to inspect the books of 
the union, ** under proper conditions.” That 


PART I. SECT. 1. 

7 V. .] — The effect of Incorpor- 
ating a number of persons into a body 
corporate is to make that body cor- 
porate a separate legal entity or 
persona. 

The juridical conception of a body 
corporate \mder the Indian law is not 
different from that under the English 
law. — Harihab Prasad v. Bansi 
Missm (1932), I. L. R. 11 Pat. 174.— 
IRD. 

PART I. SECT. 2, SUB-SECT. 2. 

sa« union.] — O bntrb Btab 


Mituno Co., Ltd. v, Hossland Miners' 
Union (1902), 9 B. O. R. 190.— CAN, 

PART I. SECT. 2. SUB-SECT. 3. 
fid. Sheriff — Of Bombay.] — Held: not 
a fsorpn. sole. — ^B ombay (Shkriff) v. 
Hukmoji Motaji & Co. (1926), I. L. R. 
61 Bom. 749.— IND. 

PART 1. SECT, 4, SUB-SECT. 5.— C. 

fif. Oonoidion .] — -A corpn. can be 
oonvioted of an offence only under 
the exact name which it Iwaliy 
poBseeses.— R. v, Pelissibrs, Ltd., 

25 


r 61 1 D. L. K. r>74 ; 

W. R. 189 ; 45 Can. 
161 I 35 Man. L. U. 404.— 


noyoj 1 

Crim. Ca«. 

CAN. 


PART I. SECT. 6, SUB-SECT. 2. 

seal used — Valid if y .] — 
Reliaird, 11U37J 3 W. W. It. 13.-CAN. 

PART 11. SECT. 3, SUB-SECT. 1. 
sk. Commissums created by murid- 
valities — Under New Brunswick Elei Iric 
Power Act, 1920.] — 8t. John Power 
C oMMiBsioN tJ. New System Laundry, 
LTD. (N. B.), 11928) 2 D. L. R, 661,— 
CAN. 
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right entitles a member to inspect them by a 
skilled accountant, but the accountant 
should not be objectionable to the union on 
personal groimds, & should undertake not to 
disclose the information obtained by him 
except to his client. The fact that the trade 
union officials believe that the member 
desiring to inspect the books by an accountant 
is acting mala fide^ & for purposes hostile to 
the union, does not give them an implied 
discretion to refuse the inspection. The 


onus of establishing that the right of inspec- 
tion should not be exercised lies on the trade 
union.— tDodd v. Amlalgamatkd Mabine 
WOKKEHS* Union, [1^24] 1 Oh. 116 5 93 
L. X Oh. 100; 120 L. T. 810 ; 40 T. L. K. 
44 ; 68 Sol. Jo. 117, C. A. 

Trade unions generally, see Tbadb & Teade 
Unions. 

84,5a. ,] — Dodd v. Amalgamated Maeine 

WoBKEBS' Union, No. 340a, ante. 


Part IV.- 

416. Add. Annotation : — Hefd. Cotter v. National 
Union of Seamen, [1029] 2 Oh. 68. 

421. Add. Annotaiion : — Held. Everett v. Griffiths, 
[1924] 1 K. B. 941. 

471. Add, Annotation : — Consd. Perrott & Perrott, 
Ltd. V, Stephenson, [1934] Oh. 171. 


Part V. — Election 

678a. Enforceable by mandamus — ^Notwith- 

standing quo warranto pending against officer.] 

— Mand4imu8 granted to compel a mayor & 
the capital burgesses of a corpn. to fill up 
two vacancies occasioned by the deaths of 
two capital burgesses, though there was a 
quo warranto information depending against 
the mayor, questioning his title. — K. v. 
Grampound Corpn. (1795), 6 Term Bep. 
301 ; 101 E. E. 564. 

683« For How tested — ^Not by mandamus directed 


-Officers. 

474 . Add. Annotation : — ReM. Oayzer, Irvine v. 

Board of Trade, [lfl27] I K. B. 269. 

512. Add. Annotations : — 'Refd. Short v. Poole 
Corpn. (1925), 42 T. L. B. 107 ; Brown v. 
Dagenham TJ. D. C., [1929] 1 K. B. 787. 

636. Add. Citation : — 1 Com. 86. 


to Corporate Office. 

against person elected.] ** read How tested 
— Not by quo warranto directed against person 
elected.] ** 

596a. Office not vacant — Election not referable to 
another office.] — An election of A. to a cor- 
porate office in place of a supposed vacancy 
created by B., cannot be referred to an 
existing vacancy created by G. — B. v. 
Smith (1814), 2 M. & S. 406 ; 106 E. B. 
432. 


Part VI. — Regulations and Bye-laws. 


631. Add. Annotations : — Consd. A.-G. v. Denby, 
[1926] Oh. 696 ; Boberts v. Hopwood, [1925] 
A. 0. 678. Apld. Everton v. Walker (1927), 
3 37 L. T. 694. Refd. Owner King (1922), 128 
L. T. 307 ; Mills v. L. 0. 0. (1924), 41 T. L. 11. 
122 ; B.. V. Boberts, JSx p. Scurr, [1924] 2 
K. B. 695 ; Short v. Poole Corpn. (1925), 42 
T. L. B. 107 ; Lee v, McGrath (1034), 60 
T. L. B. 618. 


700a. .] — ^Woolley v. Idle 

(1766), 4 Burr. 1961 ; 98 E. B. 16. 
AnnotaHone: — Apld. York Corpn. v. Welbank (1821). 4 
B. Sc Aid. 438. Refd. Grayes v. Colby (1838), 9 Ad. Sc El. 
366. 

707a. .] — Shaw v. Pope (1831), 2 

B. Sc Ad. 466 ; 109 E. B. 1215. 

736a. .] — Clark’s Case, No. 751, post. 


652. Add. Annotation : — Refd. Everton v. Walker 
(1927), 137 h. T. 594. 

691. Add. Annotation; — As to (1) Refd. B. v. 
Minister of Health, Hix p, Yafife, [1930] 2 
K. B. 98. 


770b. Presumption of — From non-observance.]—* 
V. Middleton (1761), 2 Ves. Sen. 327 ; 
28 E. B. 210, L. C, 


AtmotaUons : — ^Beld. A.*G. v. FotmdUng Hospital (1793), 
Bro. C. 0. 166 ; A.-G. v. BmytWes (1836), 2 My. Sc Or. 
135. 


PART IV. SECT. 2, SUB-SECT. 2. 
•h. Proceeding hy corporaUon gainst 
former member — Whether maiTUainahle,] 
— ^Two of defts. Sc another were duly 
elected school tmateee In Oct. 1873. 
In Dec. defts., without the cononirenoe 
of the third trustee, removed the school 
house from Its then site. In June, 
1874, the comrs. of acbools dlamidsed 
the three trustees, Sc appointed three 
others. The newly appointed trustees 
brought an action of trespass against 
the two trustees who had removed the 
school house, Sc their servants, for 
such removal : — Held ; no ao^lon 
would lie at their suit against defts. 
for acts committed during their Jierm 
of office.— dOHOOii Sbotion 16 Tatju- 
tkbs V. OAbcbron (1877), 11 K. 8. B, 
(2 R. Sc O.) 828.— CAN. 


PART VI. SECT. S, SUB-SECT. 2.— A. 

631 1, Test of rectionabUmess — General 
rule,] — Every bye-law, whether made 
under a power to prohibit or a power 
to restrain or a power to regulate, must 
contain adequate information as to 
the duties of those who are to ob^ it. 
Sc such information must appear from 
the bye-law itself. — v, OITX of 
Bbighton, [19281 V. L. R. 876 ; 49 
A. L. T. 249 ; [1928] Argus L. R. 209. 
— A0S. 


PART VX. SECT. 8, AUB'^SSOT. 4. 

7lB i. WheUiter bye-Um vM in toto.] — 
A municipal bye4aw may be good In 
part Sc bod In part.— Bbown TbansfBB 
Do. V. TommmstD (Sask.), [19271 1 
W4.W. R. 916*— «AN, 
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PABT VI. SBOT. 6. SOB^SECT. 1. 

tk. Who may me.] — Where the law 
resulting from the exeroise of a 
statutory power to make a bye-law 
operates for the general Skdvantago of 
public at large, none but the A.-Q. 
may sue in respect of its breach.— 
A.-a. 8c LUMiiBT V, T. S. Giia Sc Son, 
PTT., [1927] V, L. R. 22 ; (19271 
Argus L. R. 223. — ^AUS. 

PART VI. SECT. 7. 
sL Bye-laws made under statute--^ 
Not {Abrogated by repeal of statute.}^ 
A bye-law passed by the police oomrs. 
of a dty in 1916, admittedly valid 
when passed, provided that It should 

not be lawfoi for , 

vehicle in the ** Jltimy bus eervioe ' 
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Part VII. 

794* AM. AnwAatim — Refd* Neuschild v. BriMsh 
BquitorW Oil Oo., [1925] Oh. 346. 

819a. ^ Exoeptipn to rule — Companies under 

Companies Acts.] — ^Th© common law rule of 
corpn. law that “ where no special provision 
ia made by the constitution of a corpn.* the 
whole are bound by the acts, not only of 
the major part, but by the major paA of 
those who are present at a regular corporate 
meeting, whether the number present be a 
majority of the whole body or not,*^ has no 
application to cos. under the Cos. Acts. — 
Pbrrott & Peebott, Ltd. v. Stephenson, 
[1934] Oh. 171 ; 103 L. J. Ch, 47 ; 150 L. T. 
189 ; 50 T. L. R. 44 ; 77 Sol. Jo. 816. 

861a. Validity — Proxy by annual subscriber — 
What amounts to payment.] — ^By the rules 
of an infirmary, wliich is a voluntary assocn. 
supported by voluntaiy contributions, for 
the purpose of providing medical advice &; 
assistance gratis, the medical officers are to 
be elected by the governors. Any person 
subscribing one guinea or more annually is a 
governor during the continuance of his 
subscription ; on the occasion of the election 
of a candidate to the office of surgeon, all 
ladies, who are governors, subscribers of one 
guinea per annum^ whose subscriptions are 
not more than one year in arrear, are allowed 
to vote by proxy, other governors voting in 
person ; & all annual subscriptions become 
due on Aug. 1, in each year. Pltf. was a 
candidate with two others at an election on 
Dec. 29, of a medical officer; a governor 
tendered proxies for him which were refused 
by the chairman, on the ground that they 
appeared by their dates to have been signed 


Part VI II. ---Corporation 

865. Add. Citations ; — sub nom. R. v. Sankey, 

5 Ad. & El. 423 ; 6 Nev. & M. K. B. 839 ; 

6 L. J. K. B. 256 ; 111 E. R. 1226. 


Meetings. 

before the persons signing them had become 
subscribers. The proxies were signed by 
persons who each, about the time of signing, 
paid over one guinea as a first subscription 
lo the infirmary, to the governor who 
tendered the proxies. Just before the meet- 
ing this governor gave the treasurer of tJie 
infirmary Ms cheque for the whole amount, 
the treasurer giving h in ri a separate receipt 
for each guinea in the name of each person 
subscribing. The chairman declared one of 
the other two candidates elected, although 
pltf. would have the majority of votes, if his 
proxies had been received. The governor 
who tendered the proxies that same day 
stopped the payment of his cheque, but three 
days afterwards he paid the amount to the 
treasurer. Pltf. subsequently entered the 
infirmary, & claimed the right to do the 
duties of medical officer. Defbs., who were 
the chairman & honorary secretary of the 
governors, resisted his claim & used force 
sufficient to turn him out, for which pltf. 
brought an action for assault at a county ct. 
The judge found a verdict for defts., on the 
ground that the subscriptions of those 
irsons, whose proxies were rejected, had not 
been paid before the election, but reserved 
the question for the ct. on appeal : — Held : 
these facts constituted payment before the 
election by the persons whose proxies were 
rejected, but the validity of the proxies 
might depend upon the intention of those 
persons to be annual subscribers ; also pltf., 
not having been in fact elected medical 
officer, couTa not question the validity of the 
©lection in tliis action. — Worthington v. 
Habgood (1873), 27 L. T. 786 ; 37 J. P. 484. 


Books and Documents. 

Add. Annoiaiion : — Dlstd. Newington L. B. v. 
Eldridge (1«79), 12 Oh. D. 349. 

866. Add. Citations : — svb nom. R. v. Rye 
(Mayor), 2 Keny. 485 ; 96 E. R. 1253. 


Part IX. — Powers and Liabilities Generally. 

880. Add. AmwiaUona : — Apld. The Devon (1923), Board v. McConnell, [1928] 2 K. B. 15ft; 

IBO L. T. 448. Consd. Dee Conservancy Blundy, Clark & Co. v. Lx)Ddon & North 


for gain without being licensed so to 
do, S. had a ** Jitney lioenoe, but It 
expired on June 80, 1028. Ho oon- 
tdnued to operate without a Uoende, & 
was oonvioted of a breach of the bye* 
Jaw. The oomrs. had ceased to issue 
utney lloences, because of an Ontario 
Statute passed In 1027, validating an 
agreement between the city corpn. 
& a street railway oo., which provlaed 
that the oorpn. ^ould not time any 
new JJtney uoenoes. Sc that existing 
Uoenoee should not ^continue in force 
after June 30, 1028 ; — Hdldf the 
vaUdlty of the bye-law was not 
destroyed.— E. «. Shawra, 118221 l 
p. h. k. 321 ; 50 Can, Otim. 267 ; 
m O.h. K. 168.— CAN. 

•nu BUdute hpe- 

bjfe-kw no 


repeal of esMing bye-law.] — K. v. 
Shawra, fl929J 1 D. L. R. ,321 ; 50 
Can, Grim. Cas. 267 ; 63 O. L. R. 158.— 

CAN. 

PART Vn. SECT. 2, SUB-SECT. 1.— C. 

gi, yotifig for improper pay- 

merd — Municipal Act. -R. 8. M., 1913 — 
Meaning of “ any other purpose,**] — 
Wotntn V. HEumNOTON, 11932J 2 

W. W. E. 885 ; 4 D. L. R. 308 ; 40 
Man. L. R. 366.— CAN. 


PART VII, SECT. 8, SUB-SECT. 1,— D. 

836 i. MuM be exercised in accordance 
with v, Bob^kt 

(Saak.). [19261 3 D. L. R. 916.— CAN. 


PART VII. SECT. 4, SUB-SECT. 3. 
au* Ho powers to authorise by bye- 
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law — Oharilahle Assocoiliom^ Act 
R, 8. M., 1013.— Krrz^r^rovs Teskkt 
[19J1I 2 W. W. R- CAN. 


PART Vni. SECT. 3. 

878 i. Ry siranffcri---~hAtcpayrr — In 
JiUarUhl—JoVRNAh Ruintino Go. v. 

klcVlKTY (1015), 33 o. L, R' » 7 
) W. N. 633. 700 ; 21 I^. h. R- 81.— 

IAN. 

M m Mm r-tr cicmr' -f 


f I , — j— An assocn. of individuals 
does not always require the specMfi 
ganotloD of the State In order to enable 
It to hold property Sc to sue in its cor- 

S orate name In South Afrloa. Whether 
, oao or oanxmt depends upop the 
nature of the assocn., Its oonstitutloxi, 
its objeete. Sc Its aotlirltU»A— MOBOiSox 
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Eastern Bailwd.y (1931), 100 L. J. K, B. 401. 
Held. Sutcliffe v. Clients Investment Co., 
[1924] 2 K. B. 746 ; British Petroleum Oo. 
v. A.-G. for Ceylon, [1926] A. C. 147; Silver- 
man V. Imperial London Hotels (1927), 137 
L. T. 67 ; Guilfoyle v. Port of London 
Authority, [1932] 1 K. B. 336; Hall v. 
Brooklands Auto-Racing Club (1932), 48 
T. L. B. 646. 

8S8« Add* Annotation : — Refd. Wimbledon & 
Putney Commons Conservators v* Tuely, 
[1931] 1 Ch. 190. 

891. Add. Annotations: — CoQSd« A.-G. v. Walker- 
gate Press, Ltd. ; A.-G. v. Bloomfield ; 

A.-G. V. Carlton (1930), 142 L. T. 408. Apld. 
Orpen v. Haym^ket Capitol, Ltd. (1931), 
145 L. T. 614 ; Law Society v. United Ser- 
vices Bureau, Ltd. (1933), 103 L. J. K. B. 
81. Retd. Davies v. Winstanley (1930), 47 
T. L. B. 104. 

898. Add. Annotation: — Apld* Orpen v. Hay- 
market Capitol, Ltd. (1931), 146 L. T. 614. 

901* In line 10 of headnote. after ** was ” read 
** not.*' 

902* Add. Annotations : — Consd. A.-G. v. Walker- 
gate Press, Ltd. ; A.-G. v. Bloomfield ; A.-G. 
V. Carlton (1930), 142 L. T. 408. Refd. 
Suttle V. CressweU (1926), 42 T. L. B. 75. 

902a. .] — A limited co. is not liable to 

the penalties prescribed by the above sect., 
but directors, who have issued a proposal 
jointly with a limited co., are liable. They 
are, however, liable only for one penalty 
between them in respect of each offence 
committed. — A.-G. v. WAi^KBRaATB Press, 
Ltd. ; A.-G. v. Bloombtem ; A.-G. v. 

Carlton (1930), 142 L. T. 408 ; 94 J. P. 90 ; 
46 T. L. B. 177 ; 74 Sol. Jo. 106 ; 28 L. G. B. 
235; 29 Cox, C. C. 68. 

Annotation: — Consd. Green v. Enrsaal (Southend-on-Soa) 
Estates, Ltd., 111)37] 1 All E. R. 732. 

903a. Settled Land Act, 1926 (c. 18), ss, 19 (1), ‘ 

20 (1).] — The above sub -sects, are applicable 
to a corpn,, because the words person of 
full age ’* are used throughout the new 
legislation in contrast with the word “ in- 
fant,’* & merely mean “ not being an infant,** 
so that they are appropriate to a corpn . — Be 
Carnarvon’s (Earl) Chesterfield Settled 
Estates, Be Carnarvon’s (Earl) Higholere 
Settled Estates, [1927] 1 Ch. 138; 96 
L. J. Ch. 49 ; 130 L. T. 241 ; 70 Sol. Jo. 977. 

Annotations : — Refd. Re Alington & L. O. O.’s Contract, fl927] 

2 Oh. 263 ; Re Ogle’s S. E., [19271 1 Oh. 229 ; Re Pedloy, 
Wallace v. Wallace, [1927] 2 Ch. 168. 

Sunday Observance Act, 1781 (c. 49).] — 

A limited co. can be the “ keeper ** of a 


house, or a person man^ng or conducting 
an entertainment,** within Sunday Observ- 
ance Act, 1781 (c. .49), s. 1. But, where a 
co. has committed an offence against that 
sect., the directors are not liable , merely 
because they are directors. To make the 
directors liable under sect. 2 of the Act 
there must be evidence' that in respect of a 
particular Sunday they acted as persons 
having the management of the house. — 
Orpen v. Haymarket Capitol* Ltd. (1931), 
146 L. T. 614; 95 J. P. 199 ; 47 T. L. R. 
675 ; 76 Sol. Jo. 689 ; 29 L. G. B. 616 ; 29 
OoK, 0. C. 348. 

Annotation : — Consd. Green v. Kureaal (Sonthend-on-Sea) 
Estates. Ltd., [1937] 1 All E. R. 732. 

907a. Local tramway Act,] — ^A local tramway 

Act authorised the Board of Trade to make 
bye-laws providing that engipee should be 
brought to a stand at cross streets, & a 
penalty was imposed on any person offending : 
— Held : the word person ’* included a 
co., there was no contrary intention to that 
effect shown in the other words of the sect, — 
St. Helens Tramways Co. v. Wood (1891), 
56 J. P. 71, D. C. 

910. Add. Annotation : — Consd. Be Gibbs &; 
Houlder’s Lease, Houlder v. Gibbs, [1925] Ch. 
676. 

911. Add. Annotation : — Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

914. For cross-references before this case read 
“ See^ noWf 8. C. J. (Consolidation) Act, 1925 
(c. 49), 8. 161. 

922. Add. Annotations :*-^A8 to (2) Refd. Deuchar 
V. Gas Light & Coke Co., [1924] 2 Ch. 426 ; 
A.-G. V. Leeds Corpn., [1929] 2 Ch. 291 ; 
A.-G. V. Smethwick Corpn. (1932), 96 J. P. 
106; British Trawlers’ Federation, Ltd, v. 
London & North Eastern By. Co., [1933] 2 
K. B. 14. Generally^ Refd. A.-G. v. Race- 
course Betting Control Board, [1935] Ch. 34. 

927. Add. Annotation: — As to (1) Refd. A.-G. r. 
Racecourse Betting Control Board, [1936] 
Oh. 34. 

928. Add. Annotation .‘“-“Consd. Garrard v. James, 
[1025] Ch. 616. 

932. Add. AnnotaUons : — Apld* Deuchar v. Gas 
Light & Coke Co., [1926] A. C. 691 ; A.-G. v. 
Leeds Corpn., [1929] 2 Ch. 291. Consd. 
A.-G. V. Smethwick Corpn. (1932), 96 J. P. 
105 ; A.-G. V. Racecourse Betting Control 
Board, [1935] Ch. 34. Refd. A.-G. r. Tyne- 
mouth Union, [1930] 1 Ch. 616. 

935. Add. AnnotcUion: — Aa to (2) Refd, Morris v. 
Harr^, [1927] A. 0. 262. 


<7. Standard Building Socw^tv, [1932] 
App. D. 2?9.— S.AF. 

sa, Exerciso^of — My^ t>y bytlaw.] 
— In Ontario, when a^P'Diiolpol ooinoil 
is acting under Municipal Act, its 
powers must be exercised by bye-Lw 
unless it is etnerwise expresslj 
authorised. — D ot 

[1930] 8 D. L. lb i34j 66 O. L, R. 
246 : am.r riSSitJ 
0. A. 731.- 

*d. Ammd to\ Court of Amoal — 
Admini^ative i^owets not yiven to 
OovH .\ — Sect. 57 Jl> ef Municipal Sc 
FubUo Utility ,«oard Act, 1926, . 
authorising an appew from the Board 
thereunder to the, gt, of Appeal does 
not transfer admlnls^tive iurlsdiotlon 
to the ct. — Gee r Goose Bus Lines, 
Ltd. 6£ LlEDERRAi^ BUjS LINES, IK- 


fiW., ^ Ib 288 ; 


OORPORATED, [1936] 1 W. W. B. 221 ; 
1 D. L. R. 468 ; 43 Man. L. R. 602.-- 
CAN. 

PART IX. SECT. 2, SUB-SECT. 1. 

fi. — — British Columbia Oovern- 
ment Liquor Act. ss. 26, 40 — Does not 
inchuU Army St Navy Veterans in 
Canada (Victoria Unit) — Branch.associ- 
‘m established by eorporation.}—^ 
V. Victoria Unit (Army 6c Navy 
VECBiaANa), [19211 8 W. W. R. 694; 
66 B. L. R. 612 : 86 Can. Crlm. Cas. 
286 ; B. 0. R. i48.-~CAN, 

r ii. liquor Act, 1912, s. 166— 

Indii^ corporation,!— S mith v. Tbo- 
OADBRO DANSAnt, LTD.,J1927J S. R. 0. 
89 ; 21 Q, J* 1^. 6.— AUS. 
rlli. Acts Interpretation Ad, 
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company' — Order in 
Coundtrelatino to summary offences.y — 
On Jan. 11, 1930, an Order In Council, 
called Samoa Seditious Organisations 
Regulations, 1930, was made under 
Samoa Aot, 1921, s. 46, being primarily 
directed at an organisation known as 
the ** Mau,** which had been Oreatlng 
very serious trouble in Samoa : — Held : 
except in the particular sub-clauses of 
olause 3 of the regulations in which it 
appears from the context that 
i^rSon ** is to be read as meaning 
only a physical person, in the oonstruo- 
Uon of the Order in Ckmncil relating to 
offeno^ punishable on sunlmaav oon- 
vlotlon the expression person must 
be oonstrued according to the Acts 
Interpretation Act, 1924, as includixlg 
a od, — Nelson (p. F.) & Co., Ltd. v. 
POMOE, [19821 N. Z, L. R. 837.— N.Z, 
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936 a, — .] — were by statute en- 

trusted with the control & management of 
of the navigations of the Rivers Ouse & 
Foss, in Yorkshire, with power to charge such 
tolls, within limits, as the oorpn. deemed 
necessary to cai^ on the two navigations in 
which the public had an interest. In 1888 
the corpn. entered into two agreements with 
the firm of H. L. & Sons. By the Ouse 
agreement the corpn. covenanted to allow 
the firm, their successors & assigns, the right 
to carry cargoes on the Ouse. in consideration 
of the annual payment of £800 in place of the 
authorised dues & charges, with a proviso 
that there should each year be refunded to 
the firm, their successors & assigns, the 
difierence between the £600 the amount 
ordinarily charged on the traffic actually 
carried. By the Foss agreement the firm 
covenanted to pay the corpn. £200 per annum 
for twenty years as a composition for the 
ordinary tolls, & the corpn. covenanted to 
allow the firm, their successors & assigns, 
the free use of the Foss navigation, on pay- 
ment of £200 per annum in lieu of toUs, for 
such further term or terms as the firm, their 
successors or assigns, might from time to 
time desire. Defts. were the successors of 
H. L. & Sons I — Held : the agreements were 
ultra viresy because during their currency, 
which depended on the wishes of defts., the 
corpn., no matter what emergency might 
arise, had disabled itself from exercising its 
statutory powers to increase the tolls so far 
as might be necessary ; being ultra vires 
at the date of their execution, the agreements 
did not become infra vires by reason of 
estoppel, lapse of time, ratification, acqui- 
escence or delay. — York Corpn. v. lijETTHAM 
(Henry) & Sons, Ivtd., [1924] 1 Ch. 657 ; 94 
L. J. Oh. 169 ; 131 L. T, 127 ; 40 T. L. R. 
371 ; 68 Sol. Jo. 459 ; 22 L. G. R, 371. 

AnnotaUons : — Dbtd. Birkdale District Electric Supply Oo» 

V. Southport Corpn,, 11926] A, C. 35.5. Consd. Brown v. 

Dafirenham U. D. C., [1929] 1 K. B. 737. 

948. Add, Annotation : — Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. 

949a. No power to waive powers & duties.] — If a 
person or public body is entrusted by the 
Legislature with certain powers & duties 
expressly or impliedly for public purposes, 
those persons or bodies caimot divest them- 
selves of these powers & duties. They can- 
not enter into any contract or take any action 
incompatible with the due exercise of their 
powers or the discharge of their duties. — 
Birkdale District Electric Supply Co., 
Ijtd. V. Southport Corpn., [1026] A. C. 355 ; 
96 L. J. Ch. 687 ; 134 L. T. 673 ; 90 J. P. 77 ; 
42 T. L. R. 303 ; 24 L. G. R. 167, H. L. 

952. Add^ Annotations : — Consd. Deuchar t>. Gas 
Light & Coke Co., [1924] 2 Ch. 426, Refd. 
A.-G. V, Racecourse Betting Control Board, 
[1935] Ch. 34. 

055, Add, Annotations : — Consd. Deuchar v. Gas 
Light & Coke Oo„ [1926] A. C. 691 ; A.-G. v. 
Racecourse Betting Control Board, [1935] Ch. 
84. Refd. Re Jubilee Cotton Mills, [1928] ; 


1 Ch. 1 ; A.-G. V, Smethwick Coran. (1932), 
96 J. P. 105 ; British Trawlers’ Federation, 
Ltd. V, London &; North Eastern By. Co., 
[1933] 2 K. B. 14. 

962. Add, Annotation : — ^Apld. A.-G. v, London 
& Home Counties Joint Electricity 
Authority, [1929] 1 Ch. 613. 

904. Add, Annotation : — ^Refd. Birkdale District 
Electric Supply Co. v, Southport Corpn., 
[1926] A. O. 355. 

970. Add, Annotation : — Refd. A.-G. v. Racecourse 
Betting Control Board, [1935] Ch. 34. 

972. Add, Annotations : — Consd. A.-G. v, Leeds 
Corpn., [1929] 2 Ch. 291, Refd. A.-G. v. Race- 
course Betting Control Board, [1936] Ch. 34. 

974. Add, Annotation : — Refd. A.-G. v, Leeds 
Corpn., [1929] 2 Ch. 291. 

986a. Expenses of running omnibuses — ^Power to 
run omnibuses on authorised routes — Omni- 
buses run to connect up authorised routes.] — 
The corpn. of L., a municipal corpn., had by 
virtue of their special Act power to maintain 
& run a service of omnibuses within the city 
or outside the city boundaries. In the latter 
case, their special powers only extended to 
the running of omnibuses along the route of 
any tramways which the corpn. should be 
authorised to construct. There were in fact 
two such authorised tramway routes. The 
expenditure in connection with the running 
of these authorised tramways could, under 
the corpn. *8 statutory powers, be home out 
of the city fund. The corpn. began an 
omnibus service in j^ursuance of their 
statutory powers, but it appeared that for 
a very smaU portion of the omnibus route, 
namely, for a distance of forty yards, the 
service of omnibuses ran outside the 
boundaries of the city, joining up with iJie 
tramway routes slightly further on, & that 
the expenses in connection therewith were 
borne by the city fund. An action was 
commenced by a ratepayer for a declaration 
{inter alia) that the running of these omni- 
buses over this particular stretch, payment 
of the expenses in connection therewith out 
of the city fund, was vXtra vires the statutory 
powers of the corpn., & ought to be pro- 
hibited. The question at issue was whether, 
so far as the forty yards stretch was concerned, 
the corpn. were entitled to spend moneys 
out of the city fund in connecting an 
authorised route of omnibuses outside the 
city with a route of omnibuses within the 
city boundaries. Under their statutory 
powers the corpn. *s service of omnibuses 
along the route of a tramway outside the city 
which they were authorised to construct 
was a part of their tramways undertaking, & 
they were also authorised to apply the city 
fund in discharging the expenses in con- 
nection with the tramways undertaking ; — 
Meld : the expense of running omnibuses 
over the forty yards so as to connect the two 
routes was an expense fairly incidental to 
the tramways undertaking, & that it not 


PART IX. SECT. 6, SUB-SECT. 2.— A. 

d 1. Power to take mortgoffe ,} — 

An tosuranoe co. was, by Its charter, 
authorised to hold real estate for the 
immediate accommodation of the oo., 
** or such as shall have been bond fide 
mortgaged to it hy way of seennty. 


or conveyed to It in satisfaction of 
debts prevlonsly contracted In the 
course of Its deaungs, or purchased at 
sales upon Judgments which ahaU 
have been obtained for such debts ** ; 
& having sold & conveyed a vessel, 
took from their vendee mtges, on real 
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estate for securing the purch^ money i 
— Held : a transaction within the 
charter, the price of the vessel being 
a debt existing previously _tp the 
execution of the mtge. — W estbbN 
Assurance Co. v. Taylor <1862), 9, 
Or. 471.— CAN. 
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ultra vires tbe corpn/s statutory powers to 
expend any part of the city fund in working 
& running the omnibuses over the forty 
yards which connected the two services, h 
which were branches of the oorpn/s tramways 
undei’taklng. — A.-G. v, Leeds Oorpi^., [1929] 
2 Oh. 291 ; 99 L. J. Ch. 9 ; 141 L. T. 658 ; 93 
J. P. 163 ; 27 L. G. R. 351. 

991. Add. Annotation : — Consd. A.-G. v, Poole 
Corpn., t3 936] 3 All E. R. 852. 

991a. Purchase of land for street widening & 
pleasure garden — Subsequent use of pleasure 
garden for street widening.] — A local authority 
bought land in 1896 for the purposes of : 
(a) street wideniuj? ; (b) making new streets ; 
(c) providing public walks & pleasure gardens. 
The land was conveyed to the local authority 
for the purposes authorised by the Public 
Health Acts. A plan & specifications were 
submitted to the Local Government Board, 
& subsequently the scheme was carried out 
in accordance with the plan & specifications. 
The pleasure gardens were surrounded by 
railings, A were not dedicated or ©pen to the 
public. In 1927 the local authority resolved 
to utilise one of the pleasure grounds for the 
pui 7 >ose of street widening & providing a 
parking place for motor cars. Objections 
were raised by some of the occupiers of 
adjoining premises, & an action was brought 
to restrain the local authority from carrying 
out their resolution .* — Held : as one of the 
pui’poses for which the land was acquired 
was street widening, the local authority was 
not acting ultra vires in using part of the 
pleasure gardens for that purpose. — ^A.»G. 
V. Sunderland Corpn., [1929] 2 Oh. 436 ; 
45 T. L. R. 618 ; 93 J, P. Jo. 480 ; aj^Td., 
[1930] 1 Ch. 168, C. A. 

991b. Provision of entertainment — Construction of 
powers.] — A.-G. v. Eastbourne Corpn- 
(1934), 78 Sol. Jo. 633, O, A. 

Add. Annotations : — Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. Refd. 
A.-G, V. Westminster City Council, [1924] 2 
Ch, 416 ; Damps Selsk Svendborg v. London, 
Midland & Scottish Ry, Co. (1929), 20 Ry. 
& Can. Tr. Cas, 67 ; A.-G. v. Racecourse 
Betting Control Board, [1935] Ch. 34. ' 

Add. AnnoieUions Apld. A. -G. V. County of 
London Electric Supply Co., [1926] Ch, 642. 
Consd. Damps Selsk Svendborg v. London, 
Midland & Scottish Ry, Co. (1929), 20 Ry. & 
Can. Tr. Oas. 67. Refd. A.-G. v. Gravesend 
Corpn*, [1936] Oh. 560. 

997. Add. Annotation: — As to (1) Apid. A.-G. v. 
County of London Electric Supply Co,, [1926] 
Oh. 642. 

997a. Power to erect informatiou bureau on 
promenade — Discretionary powers to erect 


<< conveniences ** for persons using promenade 
for pleasure or healtli.] — ^A.-G. e, Blackpool 
Corpn. (1928), 92 J. P. 60 ; 26 L. G. R. 160, 
0. A. 

I. Power to supply gas, water Ss transport — 
Payments out of reserve fluids tor benedt of 
unemployed.] — Defts. were authorised by the 
Oldham Coi^n. Act, 1926, to supply gas, 
water &; transport services, & their duties as 
regards the revenue from A? expenses 
incurred in connection with these ser- 
vices are set out in sects. 310, 311 of that 
Act, Defts., with the object of providing 
work for the unemployed, transferred from 
each of the reserve funds of the gas, water & 
transport imdertakings £6,000 to the general 
rate fund. An action was brought at the 
relation of neighbouring coimcils, in whose 
areas defts. were authorised to supply the 
above services, for (i) a declaration that the 
transfer was contrary to Oldham Corpn. Act, 
1926, s. 311, A ultra vires, (ii) an order that 
defts. transfer the sums back to the respective 
reserve funds, A (iii) for an injunction 
restrainmg defts. from transferring any sums 
from ' any of those reserve funds to their 
general rate fund. Defts. contended that 
the spending of the money was not ultra vires. 
Alternatively they counterclaimed for a 
declaration that the sums of £5,000 might 
have been charged against revenue : — Held : 
(1) the language of Oldham Ooiyn. Act, 1925, 
s. 311 (1) (g) was imperative, A the transfer 
of the sums of £6,000, not being one of the 
purposes mentioned in that paragraph, was 
ultra vires ; (2) it would have been ultra 
vires the defts. to have spent money upon the 
relief works in question out of the revenues 
of the three undertakings A the declaration 
asked for in the count^claim could not be 
made. — A.-O. v. Oldham Corpn., [1936] 
2 All E. R. 1022 ; 100 J. P. 395 ; 62 T. L. R. 
649 ; 80 Sol. Jo. 664 ; 34 L. G. R. 506. 

998. Add. Annotations : — Apld. Deuchar v. Gas 
Light A Coke Co., [1926] A. O. 691 ; A.-G. v. 
Leeds Corpn., [1929] 2 Ch, 291 Consd. 
A--G, v. Smethwick Corpn. (1932 ).96 J. P. 
106 ; A.-G. V. Racecourse Betting Control 
Board, [1936] Ch. 34. Refd. A.G. v. West- 
minster City Council, [1924] 2 Cli. 416 ; A.-G. 
V. Tynemouth Union, [1930] 1 Ch. ^16. 

1000. Add. Annotation : — ^Refd. Bo Lee, Behrens A 
Co. (1932), 48 T. L. B. 248. 

1000a. By commons conservators.} — It is 

within the powers conferred upon the 
Wimbledon A Putney Commons Con- 
servators, a coimn. constituted under the 
provisions of the Wimbledon A Putney 
Commons Act, 1871, c. odv., to pay pensions, 
annmties, or superatmuation iwowancee to 
persons in their service who shall retire frcHn 


IX^ SECT. 5, SUB-SECT. 2.-- 

Excessive powers conferred by 
atame'-^fhei on posiHon of Phembera.l 
— The Djeaabew of the OnuMrlo Mvni- 
olpal Board ate oot imlawxuBy in oiUoe 
when exorcising admln fa fcrative powers, 
merely becanee the legislature hga, in 
excess of its powers, pxirported to epiciler 
certain Judicial powers the Board 

O. R. 100.— CAN. 

PART XX. SECT, ft, SUIMEOT. 

B. (ft), 

■B. Power le oherw rates oAorped for 


. . 1. Monoton Tram- 

_ ExnoTBioiTT & Gas Co, (N. B.), 
110273 a D. L. R. 1112.— CAN. 

ti. Power to erect sikopa — On Umd 
Vested in oorporation .) — There Is no 
power in a tnnnloipai corpn. to expend 
money in the erection of shops on land 
vested In it either as endowments 
or otherwise. — TAtnuNOA Borocoh 
gpnnf.^1^ A.-G., [Ifi^Tl N, Z. L. R. 

ex. Power to provide school remisdes 

_ , \ M ofdspartnsnt to mmu- 

faeture school . I-' ::.! ^ 

tratesA town douncU of ahurgdi passed 
a resolptlon to estabUsh a department 
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to manufacture Sc provide exercise 
books & other school requisites of the 
education authority. A ratepayer hav- 
ing challenged the resolution as being 
imra vires qf a ptirely administrative 
body such as a mmnoipal eorpn. * 
Mod : on a eonstyuctlon of sect. 3 (6) 
of Education (Scotland) Act, 1908, the 
power therein conferred for ” provid- 
ing writhig materials, stationery. Sc 
other articles of a slmiiar nature, 
included a power to manufacture 
exercise books Sc other school requisites. 
Sc that, accordingly, the resolutmn was 
ij^tra vires of the ooxrniMg'^-ASinAMJLm v. 
. ooRiw.. fiSii! B. 0. 

SCOT. 
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' mioh aervljce by reason of age, infirmity, cmp 
othOTwise^—W iMBUaiDON & Potnbt Commons 
OONSEEV4.TOBS V. TCTOY, [1931] 1 Oh. 190 ; 
100 L. S. Oh. 77 ; 144 L. T. 810 ; 47 T. L. E. 
17 j 74 Sol. Jo. 819 ; 29 L. G. E. 78. 

1002. Annotation : — As to (2) Held. Deuchar 

Gas light ^5 Coke Oo., [1926] 5 A. 0. 691. 
1006. Add. Annotcdions : — Bistd* Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Oonsd. Kreditbank Oassel G. m. b. H. v. 
Sohenkers, [1927] 1 K. B. 826. Refd. Under- 


wood V. Bank of Liverpool, Underwood v. 
Barclays Bank. [1924] 1 K. B. 776; Liggett 
(Liverpool) v, Barclays Bank (1927), 137 
L. T. 443 ; British Thomson-Houston Oo. v. 
Federated European Bank, Ltd., [1932] 2 
K. B. 176. 

1Q33. Add. Annotation: — ^Retd. Attwood v. liay 
Main OoUleries (1925). 70 Sol. Jo. 265. 

1043. Add. Annotation ; — Reid. The Jupiter, No. 3, 
[1927] P. 122. 


Part X. — Contracts 


1103* Add. Annotations: — As to (1) Apld* Higgins 
n. Northampton County Borough (1926), 90 
J. P. 82. Reid. Shipley Urban District 
Goimcil V. Bradford Corpn. (1936), 179 

L. T. Jo. 476. 

1126. Add. Annotation : — ^Reld. Nixon v. Frith 
U. 0„ [1924] 1 K. B, 819. 

1127a* Local authority acting under 

Housing of Working Classes Act, 1890 (o* 70).] 
— The words of sect. 66 of the above Act must 
be read dlstributively , & as meaning that If the 
local authority’s district is an urban district 
it shall have the same power of contracting 
that an urban sanitary authority has under 
the Public Health Acte, & if its district is a 
rural district the power which a rural sanitary 
authority has under those Acts, with the 
result that in the former case the authority 
cannot, when acting under the Act of 1890, 
contract otherwise than under its common 
seal if the value or amount of the contract 
exceeds 250. — Nixon v. Brith Urban 
Council, [1924] 1 K. B, 819 93 L. J. K. B. 

766; 131 L. T, 803; 88 J. P. 116; 40 
T. L. R. 373 ; 68 Sol. Jo. 637 ; 22 L. G. R. 
448, 0. A. 

1127b. *] — Pltfs. claimed to have a 

written contract dated Mar. 17, 1921, under 
which they agreed to erect fifty-eight concrete 
workmen’s dwellings for deft, borough recti- 
fied so as to give effect to what was alleged 
to have been the common intention “ of the 
parties ” when the contract was drawn np. 
The contract was entered into between H. 
& deft, borough was under their seal. H. 
subsequently assigned the contract to pltfs. : 
— Held : even if there were a common 


mistake the contract of Mar. 17, 1921, could 
not be rectified because, having regard to 
sect. 174 of the above Act, deft, borough were 
incapable of entering into a contract with H. 
other than a contract under seal, so that when 
a tender was made by H. & accepted, there 
was no contract come to. — Higgins (W.), 
Ltd. V. Northampton Corpn., [1927] 1 Ch. 
128 ; 96 L. J. Oh. 38 ; 130 L. T. 235 ; 90 
J. P. 82. 

Annotaiion : — ^Refd. Shipley Urban Dlstrlofc Council d. 
Bradford Corpn. (1936). Ch. 375. 

1181. Add. Annotefion .•■—Refd. Nixon v, Brith 

U. C., [1924] 1 K. B. 87. 

1133. Add. Annotation : — Refd. Orediton Gas Oo. 

V. Crediton U. C., [1928] Ch. 447. 

1134<a. .] — A firm, of which 

deft, was the sole surviving member, were 
employed os architects. Pour years after 
the work was completed dry rot broke out 
In floors laid over concrete, a large area of 
’ which was laid on the ground floor of the new 
buildings. It was alleged that, in corre- 
spondence which passed between the parties 
after the dispute arose, deft., in consideration 
of the corpn. refraining from suing, undertook 
to put the work right at his own expense r — 
Held : deft, was liable under the subsidiary 
contract, although that contract was not 
under seal, as the seal was unnecessary. — 
Leicester Guardians v. Trollope (1911), 

76 J. P. 197 ; 2 Hudson’s B. C.. 4th ed., 419. 
1136. Add. Annotation : — Consd. Nixon v. Erith 

U. O., [1924] 1 K. B. 819. 

1148. Add. Annotaiion : — Refd. Bumham-on-J^ea 
Urban District Council v. Channing (1933), 

77 Sol. Jo. 177. 


PART IX. SECT. 6, SUB-SECT. 6.~ 
B. (a). 

la. Corporation vm4er SoHoo T^and 
Aet, 1909 — To metnbtr 

Tairuakskta w. 

Carr, 110271 N. Z. L. E. 688.— N.Z. 


PART IX. SECT, e, SUB-SECT. 6.— 
B. (5b 

lOftO U. — .1— Pkfs. had demlwsd 
by parol for one year the land to F. 
& put him In poti«e«iUon, Shortly 
afterwards defts. entered, turned him 
otit k retained poeeeiiMilon, On the 
trial it waa contended that^ F. being 
tenant In poeweaslon the action ithonla 
have be*m brought In hie name, k not 
In that iit pltfa.. & pltfa, were non* 
suited. In eupport of a rule tp set 
this non-enit aside it wae ooutended 
that the oorpn. could only d#xnlee 
under seal the pajp<^ 4enfi&e to 
F. wat therri!ore void the eorph. 


properly made pltfe . : — BeU : the 
aemlae waa void. — Sr. AisrDRF.w'ft 
COLLKGB TRUSTKICS V. GRIFFIN (1863), 
1 P. E. 1. 80.— CAN. 


PART X, SECT. 1, SUB-SECT. 1. 

$d« Oo'^porcUiiie asaccioff/jn — Formed 
to carry on labour or trade- — fHoht to 
cmdram for work or eorrices — B. S. O., 
1877 (c. 168).l — O ntario Oo-opbra* 

TTVB StONB OuTTBRS* ARftf>rN. V. 
OlaRKB (1880), 31 O. P. »80.— CAN. 


PART X, SECT. 2* BUB-SECT. t. 

j, Position of wtrckaftrr 

from oorporation.] — Trust & Loan Co, 
e. Monk (1868), U Or. S85,— CAN, 

I, 1-. — .. Municipal rjvdriti 

19^6. J— The requiremont of tho 
aeal under sect. 34 of Municipal Pis 
triet Act, 1926, Is not merely dlwtory, 
but mandatwy ; & tho fact that the 
written apphoatlon for the oonaent or 
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the Minister was under the weal of deft, 
municipality is noi a siiffieien' eorn- 
pllanoe with thiwre(pijrori)ent ~ rnni kb 
V. Patricia MnviriPAi. Pi&rHi<r, 
[1934] 3 W. W. n. 754. -CAN. 

PART X. SECT. 2, SUB-SECT. 4. 

1128 !. (Jenrral rnle-~i'f>nirwi over 
£50 in Vitl'oe - How mlrulnif'd.]-- The 
“ value or annnint '* of a eotjlrtjei wlihfn 
Public Hoallh (Ireland) Ael, I«7H. 
h 210 (J). 1 h the anuuuit whhdi, in the 
liffht of the faetH ulthlu the eon* 
tcriiplation «>f the punieis. .V in reh-renee 
to wfdeh the eoutraet in JuaUe, would be 
p<iOOVeral>le by the contraetor from 
the rtanluiry authority on oouipletlot, 
— Munbo V. Maulow Urban Dih'II ‘ 
Council, (191 IJ 2 I. U. 130. — IR. 

PART X. SECT. 3. SUB-SECT. 3, 

f J — Where the purpewee of a 

corpn. requires work tn be done or 



Cases 1165 -1282a. English and Empirb Digest Sitfplement. 


1165. Add, Annotation : — Apid. Orediton Gas Co. 

t;. Orediton U. 0., [1928] Oh. 447. 

1176. Add, Annotation : — Refd. Berners t?. Flem- 
ing, [1926] Oh. 264. 

1184. Add, Annotation : — Refd. Oraven-EUis v. 
Canons, Ltd., [1936] 2 All E. B. 1066. 

1185. Add, Annotation : — Refd. Craven-Ellis v. 
Canons, Ltd., [1936] 2 All E. R. 1066. 


Part XI. — Liability and 

1218. Add, Annotation : — Plstd. Fisher v, Oldham 
Oorpn., [1930] 2 K. B. 364. 

1223. Add, Annotations: — Dlstd. I^agan Naviga- 
tion Oo. V. Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. Refd. Man- 
chester Oorpn, V, Famworth (1929), 46 
T. L. R. 86 ; Blundy, Clark & Co. v, London 
& North Eastern Ry, Co., [1931] 2 K. B. 334. 

1224* Add: Annotation : — Refd. Blundy, Clark & 

Co. V, London & North Eastern Railway 
(1931), 100 L. J, K. B. 401. 

1225. Add, Annotations : — Consd. Scammell v. 
Hurley, [1929] 1 K. B. 419. Refd. PhilHps v, 
Britannia Hygienic Laundry Co., [1928] 2 
K. B. 832 ; Lochgelly Iron & Coal Co. v. 
M‘Mullan, [1934] A. C. 1 ; Monk v. Warbey, 
[1935] 1 K. B. 75. 

1227. Add, Annotations : — Consd. Blundy, Clark 
& Oo, V, London & North Eastern Railway 
(1931), 100 L. J, K, B. 401. Refd. Welden v. 
Smith, [1924] A. 0. 484. 

1228. Add, Annotation : — Refd. GuUfoyle v. Port 
of London Authority, [1932] 1 K. B. 336. 

1220. Add, Annotation : — Consd. Farnworth v, 
Manchester Oorpn., [1929] 1 K. B, 533. 

1230. Add, Annotation : — Consd. Manchester 

Oorpn. V, Famworth (1929), 46 T. L. R. 85. 

1231. Add. Annotation : — Consd. Famworth v, 
Manchester Oorpn., [1929] 1 K. B. 633. 

1235. Add. Annotation : — ^Refd. Pronek v, Winni- 
peg, Selkirk & Lake Winnipeg Ry. Co,, 
[1938] A. C. 61. 

1235a. .] — By a local Act a canal was vested 

in applts., who were required by the Act to 


1198. Add. Annotations : — Distd. Nixon v. Frith 
V, C., [1924] 1 K, B. 87. Refd. Craven-Eilis 
V. Canons, Ltd., [1936] 2 All E. R. 1066. 

1205. Add, Annotcdion <Jonsd. Michaud v. Mon- 
treal (City) (1923), 9? L. J. P. 0. 161. 

After this case add : — 

Law of Property Act, 1925 

(c. 20), 8. fSO (3). 


Remedies in Tort 

keep the navigation locks, Sc all works to 
be thereafter executed for the improvement 
thereof, in an efficient state for the traffic 
thereon. Applts. raised the coping on both 
sides of one of their locks Sc the banks behind 
it to prevent the lock from being flooded. 
Reaps., adjacent landowners, objected that 
the effect of the works was to pen back the 
water in the part of the canal above the lock 
Sc to occasion the flooding of their lands, Sc 
applts. removed the coping without prejudice 
to their rights, but they did not reduce the 
height of the banks : — Held : there being no 
evidence of negligence, applts. , in constructing 
works in the exercise of their statute:^ powers 
for the protection of their navigation, were 
not liable for the flooding of resps.* lands. — 
Lagan Navigation Oo. v. Lambeg Bleach- 
ing, Dyeing Sc Finishing Co., [1927] A. 0. 
226 ; 96 L. J. P. 0. 25 ; 136 L. T. 417 ; 91 
J. P. 46; 25 L. G. R. 1, H. L. 

1236. Add. Annotation : — Consd. Howard — Flan- 
ders v. Maldon Corpn. (1926), 135 L. T. 6. 

1243. Add, Annotations : — Refd. Manchester Oorpn. 
V, Famworth (1929), 45 T. L. R. 86. Re, 
Simeon, [1937] 3 All E, R. 149. 

1261. Add, Annotations : — Apld. Percy v. Glasgow 
Oorpn., [1922] 2 A. O. 299. Consd. Fisher v. 
Oldham Corpn., [1930] 2 K, B. 364. Refd. 
Be Carroll, [1931] 1 K. B. 317. 

1262. Add. Citations 86 J. P, 201 ; 20 L. G. B. 606. 

1262a. By solicitor conducting proceedings 

for corporation — Corporation not liable.] — 
Eggington V, Lichfield Corpn. (1856), 6 
E. Sc B. 100 ; 24 L. J. Q. B. 360 ; 26 L. T. 


goods supplied the oorjin. cannot take 
the benefit of a contract for work or 
goods & refuse to pay on the ground 
that tjhe contract Is not under seal. — 
PUBDT & Heskdehson Co., Ltd. v. St. 
Patrick Parish Corpn., (1917] 3 
W. W. R* 710.— CAN. 

PART X. SECT, 4, SUB-SECT. 1.— B. 

»1, To restrain citij iakinn script fr(nn 
Province — In lieu of cash .] — Interim 
injunction granted to restrain city 
from taking script in lion of cash relief 
from Province . — lie Watson v. Ed- 
MONTON, (19301 4 P. L. E. 424.— CAN. 


PART X. SECT. 6. SUB-SECT. 1.— 
A. .(a). 

t i. — J — ^Where a worsen 

is hired to do work for a oorpn. by a 
person who hae no authority to hire 
him, Sc the corpn. has not ratified the 
employment, the fact that be does the 
work does not create l^e relationship 
of employer Sc workman between him 
Sc the oorpn.-— S tctart v. Pennant 
School DisTitrcrr. (19271 2 D. L. R. 
940; ( 9271 1 W. W. R, 949; 21 
Saak. L. R. 405.— CAN. 


PART X, SECT. 6, SUB-SECT. 1.— B. 

■e. Of corporation to enforce con- 
iract. i— The mnniolpal oommlttee held 
an auction to sell to the highest bidder 
a contract entitling him to take for 
one year ail the sweepings of that town, 
that were to be collected regularly in 
certedn godowns belonging to the 
municipal committee. -The contract 
was knocked down to deft., who paid 
one -third down & agreed to pay the 
balance by monthly instalments, & 
signed the list, of bids, as well as a 
document embodying ail the terms of 
the contracts, both of which documents 
were also sliced by the president of 
the committee, but neither of which 
was under the seal of that corporate 
body. The committee sued deft, for 
the unpaid balance of the price of the 
contract ; — HeW .* notwithstanding the 
imi>eratlve provisions of Punjab Muni- 
cipal Act, 1911, s. 47, if deft, had 
received benefit Jfrom .the contract at 
the expense of the oommlttee, he mpst 
pay for what he had actually- received 
Sc enjoyed, as tf there was an implied 
contract between the parties ; Sc the 
absence of a oontraot under the seal 
of the oorpn. was therefore no answer 
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to the action brought by the com- 
mittee. — Gujeanwala Mwioipal 
COMMITTEE V , FaXAL DUN (1929), 
I. L. R. 11 Lah, 121.— mo. 

PART X. SECT. 6, SUB-SECT. 4. 

gg. Sale of land — Part performance.] 
— In an action by a town for tho 
balance of the purchase-money under 
an agreement for the sale of land : — 
Beld ; there had been suflQoient part 
performance of the agreement to render 
the defence founded on Town Act, 
1927, B. 23, of the lack of the corporate 
seal, unavailable. — Bow Island . 
Halpin, (19361 I W, W. R. 401;. 2 
D. L. R. 237.— CAN, 

PART X. SECT. 7. 

si. UUra vires contract Benefit 
received by corporation — thdy to 
account.} — Oountt of Halton v. 
Township op Tbafaloab, [1927] 4 
D. L. R., 134 ; 61 O. L. R. 46*— CAN. 

PART XI. SECT* 4, SUB-SECT. 1. 

1262 11. .1 — ^BtrRHiS V. DabT- 

MOCTH CJOBPN. 11927), 69 N. S. R. 227. 
—CAN. 



O. S. 27 ; 19 J. P. 819 ; 1 Jur. N. S. 908 
119 K B. 418. 

Annotation : — Refd. Flood v. Jackson, [1895] 2 Q. B. 21. 

1262b. By police appointed by watch com- 

mittee — ^Borough corporation not liable.] — 

The police appointed by the watch com- 
mittee of a borough coipn., if they arrest & 
detain a person unlawfuliy, do not act as the 
servants or agents of the corpn. so as to 
render that body liable to an action for false 
imprisonment.' — Fisher v, Oldham Oorpn., 
[1930] 2 K, B. 364 ; 99 L. J. K. B. 669 ; 143 
L». T. 281 ; 94 J. P. 132 46 T. L. R. 390 ; 74 

Sol. Jo. 209 ; 28 L, G. R. 293 ; 20 Oox, 0. 0. 
164. 

1263. Add* Annotations : — ^Refd. Tolley v. Fry 
(1929), 46 T. L. R. 108 ; Watt v, Longsdon 
(1929), 98 L. J. K. B. 711 ; Chapman v. 
Ellesmere (1932), 101 L. J. K. B. 376. 

1266. Add* Annotation : — Refd. Sorrell v. Smith, 
[1925] A. C. 700. 


V<d. Xm. — C(Hcponti(nis. Cases 126Sa — ^1818. 

1275a. — " — .] — A public corporate body, although 
not formed for the acquisition of gain & 
making no profits, is liable to pay damages 
in respect of injury caused by its negligence. — 
A.-G. & Dommes V , Basingstokb Corpn, 
(1876), 46 L. J. Ch. 726 ; 24 W. B. 817. 

Annotation : — Refd. Gloeecp c, Heerton Sc Isleworth L. B. 

(187»>. 12 Oh. D. 102. 

1277. Add* Annotations : — Consd. Strangeways- 
Lesmere y* Clayton, [1036] 1 All E. R. 484, 
Distd. Lindsey Coimty Cotmcil v, Marshall, 
[1936] 2 All E. R. 1076. Refd. Fisher v. 
Oldham Corpn., [1930] 2 K. B. 364 ; Dryden 
V* Surrey County Council Sa Stewart, [1936] 2 
All E. R. 635. 

1278. Add. Annotation : — Refd. Knott v. London 
County Council, [1934] 1 K. B. 126. 

1279. Add* Annotation : — Refd. Skilton v, Epsom 
& Ewell Urban District Council, [1936] 2 
All E. R. 60. 


Part XII. — Criminal and Quasi-Criminal Proceedings. 


1286. Add. Annotations: — Refd. R. v. Cory, [1927] 
1 K. B. 810 ; Law Society v. United Services 
Bureau, Ltd. (1933), 103 L. J. K. B. 81, 
D. O. 

1288. Add. Annotations: — Consd. Griffiths v. 
Studebakers, [1924] 1 K. B. 102. Refd. R. v, 
Leinster, [1924] 1 K. B. 311 ; Allen v. White- 
head (1029), 45 T. L. R. 665. 

1292. Add. Annotation : — As to (2) Refd. R. n. 
Cory. [1927] 1 K. B. 810. 

1292a. .] — (1) An indictment will not 

lie against a corpn, either for a felony or for 
a misdemeanour involving personal violence 
under Offences against the Person Act, 1861 
(c. 100), 8. 31. 

(2) Criminal Justice Act, 1925 (c. 86), 
s. 33, is mere machinery to avoid the incon- 
venience arising from the fact t!^t previously 
a corpn. could not be indicted at assizes, & 
does not alter the substantive law so as to 
render a corpn. liable to be indicted where 
previously it was not liable. — R. v. Cory 
Brothers & Co., [1927] 1 K. B. 810 ; 96 


L. J. K. B. 761 ; 136 L. T. 736 ; 28 Oox, O. 0. 
346. 

1293. Add. Annotation : — Refd. Gough v. Rese 
(1929), 46 T. L. R. 103. 

1297. Add. Annotations : — Consd. R v. Cory, [1927] 

1 K. B. 810. Refd. Griffiths v. Studebakers, 
[1924] 1 K. B. 102. 

1298. Add. Annotation : — Refd. R. v. Cory, [1927] 
1 K. B. 810. 

1303. Add. Annotation : — Refd. Leyton U, 0, v. 
Wilkinson, [1927] 1 K. B. 853. 

1303a. Effect of Criminal Justice Act, 1925 

(c. 86),s. 33.] — R. V . OoRY Brothers & Go., 
No. 1292a, ante. 

1804. Add. Citations 27 Oox, O. C. 225 } 16 
Cr. App. Rep. 131. 

After this case add See, now, Criminal 
Justice Act, 1926 (c. 86), s. 33,*' 

1807. Add. Annotation : — Refd. Be Carroll, [1931] 
1 K. B. 317. 

1308. After this case add Appeal by case stated 
from Justices — ^Recognisance — How made.] — 
See Magistrates, Vol. XXXIII,, p. 413, 
No. 1229.” 


Part XIII. — Delegation of Authority for Particular Purposes. 

1313. Add. Annotation : — Refd. Birkdale District Electric Supply Oo. v. Southport Corpn., 

[1926] A. 0. 855. 


PART XI. SECT. 4, SUB-SECT. 2. 

\ i, — J — Hospital liable for 

the neplisence of nturaes after an opera- 
tion. — N tbbbo V. Provost Mttnioipal 
Hospital Board. {19271 1 D, L. R. 
969 ; I1027J S. O. R. 226.— CAN. 

t i. — — Bano&rom step — Of %yMic 
fibrcwT/d — Library Boa:^ liable. •— 
Niok«llv. Oitt op Windsor, [1927] 
1 D, L. R. 879 ; 59 0. L. R. 618.— CAN. 

PART XL SECT. 8. 

g J, .] — A oorpn. has no 

reputation apart from Its property or 


trade. It cannot maintain an action 
for libel merely affecting .personal 
reputation. It cannot bring a proBo- 
outlon for words which merely affect its 
honour or dignity. — ^M auno Chit Tat 
r. Maung Tun Nyun (1935), I. L. R. 
13 Ran. 297.— -IND, 

PART XIL 

ni. ,1— Objection to a magis- 
trate proceeding with a preliminary 
inqnlry against an aocused on the 
ground that being a oorpn. the offence 
charged could be prosecuted by indlot- 


lont only, is without force since the 
asalng of sect. 782 of the Criminal 
0(ie. — R. V . Robkrtson’h Bakeries, 
iTD. (1931), 3 D. L. R. 437 ; Can. 

. C. 163 ; 43 B . C. R. 377.-~CAN. 

Bg. Possessing skin of protected 
aiwol.]— A limited under 

)ct. 8 of Birds & iinlmals Protection 
ct- 1918, he convicted of the offence 
r Imowlngly having In Its posBOSslon 
clns of protected anlraaJa. — AL ford v, 
jley Newman, Ltd. (1^4h 34 

R, N. S. W. 261 ; 51 N. S. W. W. N, 
}.^AUS. 
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0am 1329 — 1686. Ekglish and Empiee Digest SuPtiiEMENT. 


Part XV. — Legal Proceedings by and against Corporations, 
their Members and Officers. 


1329. Add. Annotcdion : — ReM* Ijeyton XT. O. v, 
Wilkinson, [1927] 1 K. B* 863. 

1330. Add. Annotation : — Reid* Leyton XT* 0* 
Wilkinson, [1927] 1 K. B. 853. 

1865* Add, Citation : — on appeal (1880), 6 App. 
Gas. 473, H. L. 

Add* Annotation : — Retd* Deucbar v. Gas 
Light & Coke Go., [1925] A. O. 691 ; A.-G. 
V. Leeds Corpn., [1929] 2 Oh. 291. 

1366* Add. Annotation .* — Consd* Brown v, Dagen- 
ham U. D. C., [1929] 1 K. B. 737. 

1370. Add, Annotations : — As to (I ) Consd, Brown v, 
Dagenham U. D. C., [1929] 1 K. B. 737. 
Retd. Fisher v. Oldham Oorpn., [1980] 2 
K. B. 304. 

1377* Add. Annotation : — Consd. Getter v. National 
Union of Seamen, [1929] 2 Oh. 58. 

1409. Add. Annotation : — Reid. Everett v, Grif- 
fiths, [1924] 1 K. B. 941. 


Sect. 9A.-mBEAS CORPUS. 

1411a. To whom addressed.] — If it had been 
necessary to enforce the writ [of habeas 
corpus], the writ would have had to have been 
amended by adding to it the name of Mr. B. 
or some other responsible officer of the 
Society. I am unable to find In the books any 
record of any case where habeas corpus has 
issued against a corporation eo nomine. 
Crown Office rule 65, which provides for a 
writ of mandamus directed to companies & 
Corporations being served on such & so many 
persons as are competent to do the act 
required to be done, is silent with regard to 
habeas corpus (Slesseb, L.J.). — Re Ca^broll, 
[1931] 1 K. B. 317 ; 100 L. J. K. B. 113 ; 
144 L. T. 383 ; 96 J. P. 25 ; 47 T. L. R. 125 ; 
75 Sol. Jo. 98 ; 29 L. G, R. 152, 0. A. 

1438. Add. Annotation : — As to {1) Retd. Ohowood 
V. Lyall, [1929] 2 Ch. 406. 

1493* Add, Annotaiion: — Reid* Iberian Trust, 
Ltd. V. Founders Trust & Investment Co. 
(1932), 48 T. L. R. 292. 

1493a, .] — “Pltf. CO., which had 

transferred certain shares in another oo. to 
deft. CO. upon certain terms, brought an 

. action against deft. co. in order to recover a 
Certain proportion of those shares, & obtained 
an order against deft. co. for the “ return ” 


of those shares within fourteen days of the 
date of the order. That order was not served 
upon deft. CO. ot its directors until the l^se 
of Sis weeks from the date of the order. The 
copy of the order whic^ was served upon 
deft. CO. &i upon its directors did not have 
indorsed upon it, as required by R. S. 0., 
Ord. 41, r. 6, a memorandum stating the 
penal consequences of disobedience to the 
order. Deft. oo. having failed to comply 
with the order pltf. oo* sought to enforce the 
order by attachment of two of the directors 
of deft. oo. under R. S. 0., Ord. 42, r. 81 : — 
Held: (1) the order could not be enforced 
by attachment of the directors of deft, oo., 
because they had not been served with a copy 
of the order indorsed with a memorandum as 
to the penal consequences of disobedience, as 
required by R. 8. 0., Ord. 41, r. 5 ; (2) the 
remedy against a director of a co. by attach- 
ment given by R. S. 0., Ord. 42, r. 31, was 
an alternative remedy, pltf. co. could not 
pursue that remedy unless they were also in a 
position to proceed against deft, co., & that 
they could not do because the copy of the order 
served upon deft. co. did not comply with 
B. 8, 0., Ord. 41, r. 6. — Ibeeian Trust, Ltd. 
V. Founders Trust & Investment Co., 
Ltd., [1932] 2 K. B. 87 ; 101 L. J. K. B. 701 ; 
147 L. T. 399 ; 48 T. L. R. 292 ; 76 Sol. Jo. 249. 

1495. Add. Annotation : — ^FoUd. R. v. Poplar B. 0,, 
Ex p, L. 0. 0., R. V. Poplar B, G, (No. 2h 
[1922] 1 K. B. 96. 

1496. Add. Annotation : — Retd* Be Carroll, [1931] 
I K. B. 317. 

1502. Add. Annotation : — Retd* Iberian Trust, 
Ltd. V, Founders Trust & Investment Co. 
(1932), 48 T. L. R. 292. 

1603. Citation .—For “ 13 T. L. R. 56 read 
“ [1897] W. N. 7.” 

1510* Add. Annotation : — Retd* R, v. Stepney 
Oorpn., Ex p. Walker & Sons, Ltd. (1932), 
102 L, J. K. B. 113. 

1520* After this case insert “ See, further, Grown 
Practiob* Vol. XVI., pp. 406, 406.” 

1522. Add. Annotation : — Refd. Lazard Bros. & 
Oo. V. Midland Bank, Ltd. (1932), 49 T. L. B. 
94. 

1626, Add, Annotations: — As to (1) Held, New 
York Life Insce. v. Public Trustee, [1924] 2 
Oh. 101 ; Swedish Central Ry. v, Thompson, 
[1924] 2 K. B. 255. As to (2) Refd. £m- 


PART XV, SECT. 4. 

•a. For tranegrosBion of statutory 

S owers — Action ay Attorney ‘Oeneral .] — 
f a public body oomrtltutcd under the 
laws of the Oonunonwoalth tratw- 
grosBen ite atabttbory power, the A.-Q. 
for the OoRunonwealth on behalf of 
the public, whether private injury has 
or has not been alleged* has a right to 
complain Sc to obtain a dodarauoa of 
tianegreasicm. Sc, it necessary, an 
mjunotion. — 0oMMOMrwiCAt.TH Sc A.*<G. 
FOR OoMMONWKAI/TR C. ACSTRAbUN 
OOMMONWBALTH Sm^Ptm “ 
(1926). S9 O. h. R. 1 ; [1927] 

L. R. 61.— AUS, 


sb. In whut name — Trustees of 
soAools.} — Flfet. brought action s^gpdnst 
detts. for a Tntmdamua to compel them 
to provide for a debt due to birp by the 


trustees of a school section. The writ was 
against defts. personally, but contained 
a statement that they were trustees, 
etc., Si that deft. D. was secretary. 
Evidence was taken as to the existence 
of the debt, 6c the cose came on for hear* 
mg under the pleadings & evidence : — 
Held ; the trustees ootild only be sued 
in their corporate name.— COOK v. 
Davidson (1877), B. E, D. ST.— CAN* 


PART XV. SECT. 6, SUB-SBOT. 1. 

f I, w-.— — ^ SaSS V. 8 t. 
NlOBniAS MUTUAli BKNMIT AflSOON. OF 
WINNIPEQ, 119361 3 W. W, ETsO 6 ; 4 
D. L R. 474 ; 44 Man. L B. 280.— 
CAN. 


PART XV* BSOT* 8. 
1894 1* To tchom 
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mandamus proceedings lie against a 
munioipa) corporation, it is the better 
practice to make parties the znexnb^ 
of council Sc offloers whose alleged 
delinquencies are involved. — B. (Bibad) 
V, PBMBINA MUNICtPAP DibtRiot No. 

PART XV, BBOT. 10, RUB-BBOT* 8.— 0. 

sd* Bye-lam,) — A derk to the ofBoe 
of tlte treasurer of a muidCfipal ooipn., 
not hdng the onstodlan of the bye- 
laws of the corpn., Is not oompeUable 
to produoe any of them, upon his 
^BB-examlnation on an amdavit made 
by him on behalf of the Oorpn, tor use 
on a moJdoQ to Which the oorpn, is a 



VoL XUL— Corporatioiis. Cases 15S6 — ^1608a. 


ployers’ liability Aseoe. v. Sedgwick Collins 
(1926), 95 L. J. fe. B. 1016. 

1527. Add, Annotations: — Refd. New York life 
Insce. V, Public Trustee, [1924} 2 Ch, 101; 
Employers' liability Aesce. v. Sedgwick • 
Collins (1926), 96 L. J. K. B. 1015. 

1528. Add, Annotation: — As to (1) Refd. Sabatier 
v. Trading Co., [1927] 1 Ch. 495. 

1529. Add, Annotations : — Consd. New Zealand 
Shipping Co. v. Thew (1922), 8 Tax Cas. 
208 ; Bradbury v, English Sewing Cotton Co., 
[1923] A. C. 744 -s Swedish Central Ry. v, 
Thompson, [1925] A. C. 495, Apld. Egyptian 
Delta Land & Investment Co. v, Todd, [1929] 
A. C. 1. Refd. Baelz v. Public Trustee, [1^26] 
Ch, 863. 

1681. Add, Annotation : — Expld. & Distd. The 
Lalandia, [1933] P. 56. 

1532. Add. Annotation: — Refd. Employers' 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 

1584. Add. Annotation : — Consd. The Lalandia, 
[1933] P. 56. 

1536. Add, Annotations : — Consd. The Lalandia, 
[1933] P. 50. Refd. Wilcocks v. Pinto 
(1924), 09 Sol. Jo. 178. 

1536a. Agent primarily carrying on own business.] 

— Pltfs., the owners of a vessel damaged in 
collision with a vessel owned by defts., a 
foreign corpn., served a writ upon a member 
of an English firm, E. M. <fe Co., who acted 
as defts.’ agents. The writ was served at 
E. M. & Co.’s London offices. Defts. moved 
to set aside the writ & aervi(;e on the gi'ound 
that they wore not resident within the juris- 
diction. It appeared that E. M & Co. were 
one of defts.’ agents in this country for the 
booking of freight, issue of passenger tickets, 
& the ordinary purposes for which shix)’s 
brokers are employed, 'j'he only remunera- 
tion received by them was the customary 
agents’ commission, & tliey had no concern 
with the management of deft, corpn. The 
only name appearing on the door of E. M. 
& Co.’s offices was their own name, but 
upon the window of the ground floor their 
name was exhibited as agents for the deft, 
corpn. t<.)gether with the names of other 
foreign shipping cos. for whom E. M. & Co. 
acted : — Held : E. M. ^ Co. were a firm 
who “ sold ” &L did not “ make ” contracts 
on behalf of defts., & defts. did their business 
in this country “ through ” E. M, & Co. & 
not “ by " them ; defts. accordingly, were 


not resident within the jurisdiction & the 
writ & service must be set aside. — T he 
Lalandia., [1933] P, 66 ; 102 L. J. P. 11 ; 
148 L. T. 97 ; 49 T. L. R. 69 ; 18 Asp. M. L. C. 
351. 

1537. Add. Annotations : — Refd. New York Life 
Insce. V, Public Trustee, [1924] 2 Ch. 101 ; 
Swedish Central Ry, v, Thompson, [1924] 2 
2 K. B. 255. 

1540. Add. Annotations : — Refd. New York Life 
Insce. V. Public Trustee, [1924] 2 Ch. 101 ; 
Swedish Central Ry, v. Thompson, [1924] 2 

K. B. 265. 

1544a. Manager of London branch.] — PItf. 

issued a writ against deft. co. A., its 
managing director, & the writ was served 
upon A. Some years ago the co. had 
established a branch of theu' business in 
London under the management of A., who 
had, in obedience to Cos. (Consolidation) Act, 
1908 (c. 69), 8. 274, on behalf of the co. 
registered himself as a person resident in the 
United Kingdom authorised to accept service 
of process, & the evidence showed that, 
although at the date of the service of the writ 
upon A. the co. had long ceased to carry on 
trade in Ijondon, yet certain administrative 
activities, e.g., the remittance of dividends 
to shareholders, were then being carried out 
there, & at no other place, on behalf of the 
co. : — Held : (1) upon the evidence, deft, co., 
at the date of the service of the writ upon A., 
had a place of business within the United 
Kingdom, witliin sect. 274 of the above Act, 
& service upon A. was effective service upon 
the co. ; (2) even if the co. had not at the date 
aforesaid a place of business within the 
United Kingdom, such service was effective 
service upon the co. — Sabatier v. Trading 
Oo„ [1927] 1 Ch. 495 ; 96 L. J. Oh. 211 ; 136 

L. T. 574 ; 71 Sol. Jo. 104. 

1544b. On person authorised to accept 

service — SulBciency of indorsement of writ & 
affidavit of service.] — Fester Fothergiix & 
Hartung V. Russian Transport &; Insur- 
ance Co., [1927] W. N. 27, O. A. 

Sec, alsOi Companies, No. 8527a, ante. 

1546. Add. Annotation : — Refd. Sabatier v. Trading 
Co., [1927] ICh. 495. 

1548. Add. Annotations : — Refd. Bepublica de 
Guatemala v. Nunez, [1927] 1 K. B. 669; 
Richardson v. Richardson, [1927] P. 228. 

1557. Add. Annotation: — Refd. Employers’ 
Liability Assce. v, Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 


Part XVI. — Dissolution. 


1603a. On equity of redemption — Companies Act, 
1929 (c. 23), s, 296.] — In 1899 a limited co. 
mortgaged to the trustees of a will certain 
leasehold properties by way of absolute 
assigmnent subject to the equity of redemp- 
tion. In 1910 the co. went into liquidation, 
& in 1913, the trustees having called in the 
mtge., the co. made default & the ti^ustees 


appointed a receiver. In 1916 the co. waa 
dissolved, the income of the property being 
at that time insufficient to meet tlie mtge. 
inti'^rest, & nothing w'as done in respect of 
the equity of redemption as the liquidator 
considerea it to be of no value. Tiic value 
of the property having since largely increased, 
the surviving tru.stee claimed to bo entitled 


PART XV. SECT. 12. SUB-SECT. 4.— 
B. (b). 

m i. .] — ^A writ waa Issued 

against a oo.. registered & oarrying on 


business in England, but not registered 
nor carrying on business In Tasmania. 
The writ was served in London ; — 
Held : the writ must be set iwlde, as 
there was no authority for the issue 
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of H writ for service upon the co, in 
Ivondon. — P ort Huon Fruitgrowbbs* 
Co-OFICRATIVK ASflOON.. LTT), V. 

Larkinson (Samuel), Ltd. 

20 Tas. L. R. 1.— AUS. 
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to the property absolutely, & the Crown 
clairoed the equity of redemption as bond 
vacantia eld : (1) Cos. Act, 1929 (o. 23), 
s. 296, did not apply, as that sect, was not 
retrospective, & (2) after the disappearance 
of the legal entity which had the right of 
redemption the Grown was entitled to the 
property as bond vacantia, — Re WEiiLS, 
Swinburke-Hanham V , Howard, [1933] Ch. 


29 ; 101 L. J. Ch, 846 ; 148 L.. T. 5 ; 48 
T. L. R. 617, 0. A. 

1604. Add, Annotations : — ^Distd. Re Wells, Swin- 
bumo'Hanham v, Howard, [1933] Ch. 29. 
Refd. Morris v. Harris, [1927] A. C. 262 ; 
Re Katherine et cie. Ltd., [1932] 1 Oh. 70. 
After this case add: — 

-.] — SeCf now. Companies Act, 
1929 (c. 23), s. 296. 


CORROBORATION. 

See Bastardy ; Criminal Law ; Evidence. 


COUNCILS. 

See Local Gtovernment ; Metropolis. 


COUNTY BOROUGH COUNCIL. 

See Local GtOvernment. 
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V(d. XHL— Coonty Courts. Cases 14 — 188a. 


COUNTY 


Part f. — Courts, Judges 

14- AM. CUation :—l5 B. W. 0. 0. 91. 

18. “ above Act ” in the holding refers to 15 & 16 

Viet. c. Ixxvii. I 

19. Before this case add “ See^ now. County 
Courts Act, 1924 (c. 17).*» 


SOURTS. 

and Officers Generally. 

21. Before this case add “ See, now, County 
Courts Act, 1924 (c. 17)/» 

**** AM. Annotation: — As to (1) Consd. A. W. 
V. Cooper & Hall, [1925] 2 K. B. 816. 


Part II. — Liability and Protection of Judges and Officers 

of Court. 

49. AM. Annotation: — Refd. Domine v, Grims- ing, [19261 1 K. B. 160; Morriss v. Winter 

dall, [1937] 2 AU E. R. 119. (1929), 45 T. L. R. 643. Refd. Copper Export 

Asaocn. Inc. v. Mersey Docks & Harbour 
61. AM, Annotaiiona : — Apld. Freeborn t?. Leem- Board (1932), 48 T. L. R. 642. 


Part ill. — Jurisdiction 


65. AM. Annotation : — Apld. Parsons v. Burgess 
(1927), 43 T. L. R. 713. 

66. AM, Annotation : — Consd. Upton v. Parmer 
(1930), 142 L. T. 626. 

70a. Action for breach of promise of marriage.] — 
Reap, brought a county ct. action against 
appet. for the return of money & articles, 
alleging that the parties had promised to 
marry one another & that appet. had broken 
the promise. Reap, contended that the 
action was brought on a bailment, which was 
within the county ct. jurisdiction : — Held : 
in substance the claim was for damages for 
breach of promise of marriage, & a writ of 
prohibition must issue. — Parsons v, Burgess 
(1927), 96 L. J. K. B. 787 ; 138 L. T. 134 ; 43 
T. L. R. 713. 

71. Add. Annotation : — FoUd. Brakspear v. 

Barton, [1924] 2 K. B. 88. 

71a. Question of repairs — Under Increase of Rent 
& Mortgage Interest (Restrictions) Act, 1920 
(c. 17).] — Deft, was the tenant of a tied 
public-house with living accommodation, 
of which pltfs. were the landlords. In 1910, 
the house was let to deft, at a rent of £75 
per annum for three] years. At all material 
times the ratable value was £68. After 
certain intermediate tenancies at rents less 
than two- thirds of the ratable value, deft, in 
Dec. 1920, took from pltfs. a new lease : 

To hold the said premises with the appurte- 
nances unto the tenant from Mar. 26, 1920, 
for the term of seven years ... at the 
yearly rent of £120.** The reason for the 
increased rent was a trade revival which 
had caused a great improvement in the 
licensed trade of the house. The con- 
ditions of the new lease as to repairs were 
more onerous for the tenant than those of 
the old. In an action by the landlords for 
rent, the tenant contended that the repairing 
clause amounted to a prohibited increase : — 
Held : the question as to repairs could only 


be decided by the county ct., & the High Ct. 
had no jurisdiction on this point. — Brak- 
8PEAB (W. H.) & Sons, Ltd. v. Barton, 
[1924] 2 K. B. 88 ; 93 Jb. J. K. B. 801 ; 131 
L. T. 538 ; 40 T. L. R. 607 ; 68 Sol. Jo. 
718. 

83. AM. Citation : — auh nom. Glennie v. Del- 
mar, 1 L. M. & P. 402. 

92. AM. Citation : — avh nom. SEhertLS v. Rait 
(1849), 7 0. B. 116 ; 137 E. R. 47. 

99. Add. Annotation : — Consd. Egyptian Delta 
Land & Investment Oo. v. Todd, [1929] 
A. C. 1. 

106. AM. Annotation : — Consd. Egyptian Delta 
Land & Investment Oo. v. Todd, [1929] A. 0. 1. 

• 138a. Guarantee — Payment by instalments.]— A 

person, who resided in Shadwell, entered into 
a contract in writing for the pm-chase of a 
bicycle from appets., on the terms that a 
certain amount of money should be deposited, 
& the balance of the price should be paid by 
instalments, & that, in the event of default 
in payment of the instalments, the whole 
balance should become due. Arising out of 
the said contract, a contract of guarantee 
was entered into by the purchaser’s father, 
whereby ho agreed tlmt, in the event ot 
default in payment of the said instalments, 
he would pay the sum which tiieroby became 
due to the appets. in London. Default hav- 
ing been made, appets. desired to sue the 
guarantor, not in the ct. for the district in 
which deft, resided or carried business, 
but under the provisions of tlie County Ct. 
Rules, 1930, Ord. 2, r. 1, which provides that an 
action may be conmienccd in the ct. of the 
district in which the cause of action wholly 
or in part arose, unless the action is founded 
on a contract for the sale or hire of gooes 
^ payment is to he made by instalments. 
Appets. contended that, as the proposed 
action against the guarantor arose out of a 
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contract in writing by the guarantor provid- 
ing for payment in London, the cause of 
action partly arose at the olTice of appcts* in 
London : — Held : as the action on the 
guarantee was in substance founded on a 
contract for the sale of goods where payment 
was to be made by instalments it came 
witliin the exception to the above rule & 
should be commenced in the ct. for the 
district where the guarantor resided. — R. v, 
Shoreditch County Court Registrar, 
Ex p. Saxon Finance Corpn., Ltd., [1937] 

4 All E. R. 231 ; 54 T. L. R. 53 ; 81 Sol. Jo. 
964, D. C. 

139a. Issue of summons before leave 

obtained — Irregularity.]— On Jan. 30, 1924, a 
tenant of a dwelling-honse within the Rent 
Restrictions Acts lodged two plaints in the 
West London county ct., the one under 
sect. 12 (3) of the Act of 1920 for apportion- 
ment of rent, & the other under sect. 14 (1) 
of the same Act for certain sums paid by 
him in respect of rent which, as he alleged, 
was irrecoverable by his landlord. These 
sums were, by sect. 8 (2) of the Act of 192,3, 
recoverable on or before Jan. 31, 1924, but 
not afterwards. The claim for apportion- 
ment could regularly be brought in the Wf^st 
London ct., but the claim for repayment 
could not be brought in that ct. without the 
leave of the judge or registrar on an applica- 
tion supported by an allidavit. No ahiduvit 
was sworn until Feb. 5, 1924. Notwith- 
standing this the plaint was entered, a plaint 
note under the seal of the ct. was given to 
pltf., & a summons was issued, all bearing 
the date Jan. 30, 1924. By Ord. 7, r. 2, a 
summons to appear to a plaint shall be dated 
of the day on which the plaint was entered, 

& the date thereof shall bo the commence- 
ment of the action : — Held : (1) the irregrular 
entry of the plaint & issue of the summcms 
before the necessary leave had been obtained 
did not deprive the county ct, of jurisdiction 
to hear the action, but the irregularity could 
be waived by deft, ; 12) as deft, had appeared 
to the summons raised a defence in no way 
challenging the jurisdiction of the ct., he had 
waived the irregularity ; the action must 
therefore be taken to have commenced on 
Jan. 30, & pltf. was entitled to recover. — 
Pringle v. Hales, [1925] 1 K. B, 573 ; 94 
L. J. K. B. 458 ; 132 L T. 785, C. A. 

143a. Partnership action — Commencement in 
wrong county court — Jurisdiction to hear 
under 1919 Act, s. 10.] — R. v, IjAILey, Judge, 
Ex p, Koffman, No. 244a, post. 

147a. Claim for declaration as to future pay- 

ments— Involving payment of sums exceeding 
prescribed limit.] — Where an action was 
brought in the county ct. to recover a money 
claim under an agreement, also for a 
declaration as to future payments under the 
agreement ; — Held : the county ct. judge 
had no power to make a declaration which 
might involve the payment of sums of money 
by deft, in excess of the limit of £100 pre- 
scribed by 1888 Act, s. 66 .— Smith v. SmxH, 
[1925] 2 K. B. 144 ; 94 L. J. K. B. 813 ; 133 
L. T. 345, D. C. 

Annotation: — Refd. Htimber Conservancy Board v. Federated 

Coal ac Shipping Co., [1928] 1 K. B. 492. 

148. After this case add ‘‘Sum lent beyond 
Jurisdiction — Action for relief under Money- 
lenders Act, 1900 (c. 67).]— Money & 
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Money-Lending, No. 377a.” 

197. Add. Annotation : — Consd. Dudley District 

Benefit Bldg. Soc. v. Gordon, [1929] 2 K. B. 
10.5. 

198a. Duty of Judge to make order— On proof of 
right to possession.] — The words ” may 
order ” in 1888 Act, s. 138, are enabling words 
only, but where the legal right of a landlord 
to the possession of premises has been 
established it is the duty of the judge, not- 
withstanding the permissive form of the 
sect., to make an order for possession. In 
exercising the discretion ^ven him as to 
the period for the coming into operation of 
the order, the judge must fix a period reason- 
ably adjusted to the circumstances of the case, 
including the nature & term of the tenancy. 
The county ct. judge in two cases of weekly 
tenants whose tenancies had been validly 
terminated by notice to quit, refused to 
make any order in one case, & in the other, 
while making an order, postponed its opera- 
tion for twelve months; — Held: this was 
not a judicial exercise of his discretion, in 
either case. — Sheffield Corpn. v. Luxfobd, 
Same v. Morrell, [1929] 2 K. B. 180; 98 
L. J. K. B. 512 ; 141 L. T. 265 ; 93 J. P. 
235 ; 45 T. L. R. 491 ; 73 Sol. Jo. 367, D. O. 

198b. Terms of order — Postponement of operation 
— What must be considered.] — Shepfibt^d 
Corpn, v. Luxford, Same v. Morrell, 
No. 198a, ante, 

205. Add. Annotaiion : — Refd. Rye v. Purcell, 
[1920] 1 K. H. 446. 

206. Add. Annotation: — Refd. Re Keystone 

Knitting Mills Trade Mk., [1929] 1 Ch. 92. 

206a. Claim for declaration.] — (1) The county ct. 
has no jurisdiction to entertain a claim for a 
declaration in an action in which no sum of 
money is claimed. StUea v. Ecclestone, 
No. 211, post, overd. 

Upon a contract for the sale of real property 
at a price exceeding £500 the vendor brought 
an action in the county ct. against the pur- 
chaser, claiming a declaration that deft, had 
forfeited the deposit paid under the contract 
by deft, to stake-holders, who were not 
parties to the action, & that he was entitled 
to receive payment of the deposit from the 
stake-holders. No other claim appeared in 
the plaint or the summons or the parti- 
culars of claim ; — Held : the county ct. had 
no jurisdiction to entertain the claim, (1) on 
the above ground, & (2) on the further 
ground that the claim was for partial specific 
performance of an agreement for the sale 
of property within r888 Act, s. 67, where the 
purchase-money exceeded £500, the amount 
limited by that sect, — De Vries v. Smaix- 
ETDGE, [1928] I K. B. 482 ; 97 L. J. K. B. 
244; 188 L. T. 497, C. A. 

Annotation ; — CODSd. Upton v. Farmer (1950), 142 L. T. 526. 

206b. .] — Observations as to declarations in 

county cts. — Humber Conservancy Board 
V. Federated Coal A; Shipping Co., Ltd., 
[1928] 1 K. B. 492 ; 97 L. J. K. B. 136 ; 138 
L. T. 334 ; 17 Asp. M. L. C. 338, D. 0. 

-.] — See, also. Nos. 147a, 212. 

208. Add. Annotation: — Consd. Smith v Smith* 
[1925] 2 K. B. 144. 

209. Add. Annotation: — ^Refd. Upton V. Fanner 
(1930), 142 L. T. 526. 

211. Add. Annotation De Vries v. Small - 

ridge* [1928] 1 K. B. 482. 
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212* Add* Annotations : — Dlstd. Davey v, Robinson, 
[1028] 1 K. B. 563. Apld. Smith v. Smith, 
[19261 2 K. B. 144. FoUd, Be Vries v* 
Bmallridge, [1028] 1 K. B. 482. Consd. 
Upton V. Parmer (1930), 142 L. T. 526. Retd. 
Humber Conservancy Board v . Federated 
Coal & Shipping Co., [1928] 1 K. B. 492 ; 
Woodrow V. Trawlers (White Sea) &: Grimsby 
(1929), 141 L. T. 676. 

213. Add* Annotations: — Consd. Upton v. Farmer 
(1080), 142 L. T. 526. Retd. Be Vries v. 
SmaUridge, [1928] 1 K. B. 482 ; Olive v. 
Paynter, [1932] 2 K. B. 666. 

After this case add “In remitted action.] — 
See No. 373a, post*” 

221. To cross-ref orence before this case add “ See 
S. C. J. (Consolidation) Act, 1925 (c. 49), 
s. 203.’* 

235. For “Not within jurisdiction’* read “Within 
jurisdiction.** 

235a. .] — Be Vries v, Smallbidge, No. 206a, 

ante. 

240a. After mortgage of interest by 

legatee.] — Legatees, who have mtged. their 
interest in a legacy, will be restrained from 
prosecuting a suit in the county ct. to obtain 
payment of the same from the exors. — 
Netgiibou|4 V. Brown (1857), 26 L. J. Ch. 
070. 

244a. Partnership — Action for dissolution or winding 
up — Effect of denial of partnership on Juris- 
diction.] — (1) The jurisdiction conferred by 
1888 Act, 8. 67 (7), which gives the county ct. 
power to entertain actions for the dissolution 
or winding-up of a partnership where the 
property does not exceed the value specified, 
is not limited to an action in which the 
existence of the partnership alleged by pltf. 
is admitted by the deft., but extends to an 
action in which it is not so admitted. 

(2) An action in which pltf. claims a 
declaration of partnership between himself 
& deft. & an account of his share of the 
profits of the partnership business is in sub- 
stance an action for the dissolution or winding 
up of a partnership within 1888 Act, s, 67 (7). 

(3) Where, contrary to 1888 Act, s. 76, an 
action in the county ct. for the dissolution or 
winding up of a partnership is brought in a 
district other than that in which the partner- 
ship is being carried on, the county ct. judge 
before whom the action comes has a dis- 
cretion under 1919 Act, s. 10, to hear & 
determine it*— -R. v. Lailey, Judge, Ex p. 
Kopfman, [1932] 1 K. B. 568; 101 L. J. 
K. B. 321 ; 146 L. T. 316 ; 48 T. L. R. 208, 
0. A. 

244b. What amounts to — Action for 

declaration & account.] — R. v . Lailey, Judge, 
Ex p. Kofpman, No. 244a, ante. 


249. Add. Annotations : — Consd. Rossiter v. 
Langley, [1925] I K. B. 741 ; Russoff v. 
Lipovitch (1925), 94 L. J. K. B. 355. Refd. 
Be Vries i;. Sparks (1927), 137 L. T. 441. 
Mentd. Turner v. Watts (1927), 44 T. L. R. 
105. 

257a. Right of solicitor to practise — Without sign- 
ing court roll.]— All admitted solr. of the 
Supreme Ct. has a statutory right to practise 
in the county ct. when it is exercising its 
bkpey. jurisdiction & may therefore do so 
without signing the roll of the ct. as required 
by Ord. 64, r. 7, of the County Ct. Rules, 
1903-32. — Re Debtor (No. 29 of 1931), 
[1934] Ch. 280; 103 L. J. Ch. 130; 150 
L. T. 126 ; 60 T. L. R. 38 ; [1933] B. & 
C. R. 228, C. A. 

272a. .] — Re Bane v. Foxall & 

Canpor in the County Court op Norfolk 
(1856), 20 J. P. Jo. 293. 

295. Add. Annotation : — Refd. Salter v. Lask, 
11923] 2 K. B. 798. 

297. Add. Annotation : — Refd. Salter v. Lask, 
[1923] 2 K. B. 798. 

315a. Disputes in relation to fishing boats — 

Merchant Shipping Act, 1894 (c. 60), s. 387.] — 
Pitfs., who were the owners of a steam 
fishing boat, brought an action in the county 
ct. against deft., who was a member of the 
crew of the boat, claiming a sum as money 
lent by them to deft. Deft, alleged in 
defence that the sum claimed had been paid 
to him as wages ; &, further, that the county 
ct. had no jurisdiction, the question between 
the parties being a dispute concerning wages 
within above sect, which could only be 
dealt with by a superintendent thereunder. 
At thfj trial it was found as a fact that the 
sum claimed had been lent to deft., & that 
there was no real dispute concerning wages ; 
— Held : the county ct. had jurisdiction to 
entertain the action notwithstanding the 
sect., inasmuch as that ct. had all along had 
jurisdiction to entertain an action for money 
lent So the sect, did not either expressly or 
by implication exclude that jurisdiction ; So, 
further, the jurisdiction of the super- 
intendent under the sect, did not arise until 
a party to the dispute called him to decide it. 
So here no party had called upon him to do 
so. — S turley V, Powell, [1930] 1 K. B. 
677 ; 99 L. J. K. B. 197 ; 142 L. T. 484 ; 
46 T. L. R. 230 ; 18 Asp. M. L, 0. 97. 

326* Add. Annotation : — Refd. Bartlam v, Evans, 
[1936] 1 K. B. 202. 

327a. Appearance — Raising defence not chal- 

lenging jurisdiction.] — Pringle v. Hales, 
No. 139a, ante. 


Part IV. — Remitted Actions. 


831. After this case add “ Action for relief under 
Money-lenders Act, 1900 (c. 51 ).] — See 

Money & Money-Lending, No. 434a.** 

335a. Meaning of “ amount . . . remaining 

in dispute ’* — Dlscotmt retained on payment 
of claim.] — Lee (A.) So Co., Ltd. v. Beatrice 
Stephenson, Ltd,, [1932] W. N. 83 ; 173 
L. T. Jo. 76. C. A. 


341 a, Damages for personal injury.] In 

exercising liis discretion undi’r t^ounty (>ts. 
Act, 1919 (c. 7.3), s. 2, the judge ought to have 
serious regal'd t c; tiie gravity of the case & the 
ma^itiulc of Hie iDt(?rosts involved & to th( 
question whetbor didt. has primd facie a 
good defence to tlie action. 

Bliero in an action brought by a pltf. 
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who sustained grave injuries by the over- 
turning of the lorry in which he was a pas- 
senger against the owner of the lorry for 
damages for negligence, deft, applied before 
delivering her defence for security for costs 
& in default for the transfer of the action to 
the county ct., but by her affidavit in support 
made no allegation that she had a good 
defence on the rneiits : — HeJd : there was no 
sufficient material available for the exercise 
by the judge of his discretion by making the 
order asked for, & accordingly that the order 
must be set aside. — Stevens v. Walker, 
[1930] 2 K. B. 215 ; [1930] 1 All E. B. 892 ; 
106 L. J. K. B. 683: 164 L. T. 650; 62 
T, L. B. 602 ; 80 Sol. Jo. 404, C. A. 

Annotations: — Consd. Culver v. Beard, [1937] 1 All E. R. 

301. Retd. Evans v, liartlam, {1937J A. C. 473. 

341b. ,] — ^pitf. in an action for damages 

for negligence was an infant & a poor pei-son. 
The injuries alleged were of a serious 
character, might result in permanent 
injury affecting her earning capacity. Defts. 
applied to have the action transferred to 
the county ct. The judge who heard the 
application had before him the statement 
of claim the defence ; pltf.’s counsel urged 
that the transfer should not be ordered on 
the ground that the injuries were serious. 
An order was made remitting the case to the 
county ct. l*ltf. appealed : — Jleld : (1) there 
was a statutory discretion vested in the judge, 
& his exercise thereof ought not to be dis- 
turbed unless it could be clearly shown that 
he had acted upon a wrong principle ; (2) an 
order under County Cts. Act, 1919 (c. 73), 
s, 2, can be made in a poor persons case, since 
it does not order security for costs to be given 
but merely orders remission to the county ct. 
if security is not given. — Culver v. Beard, 
[1937] 1 All E. R. 301 ; 81 Sol, Jo. 166, C. A. 

343. Add, Annotation : — Consd. Culver v. Beard, 
[1937] 1 AH E, It. 301. 

349a. Affidavit should contain allegation 

as to defence.] — S tevens v. Walker, No. 
341a, ante. 

351. Add. Annotation: — Hefd. Culver v. Beard, 
[1937] 1 All E. B. 301. 

352. Add. Citation 91 L. J. K, B. 771. 

Add. Annotation: — Consd. Culver v. Beard, 
[1937] 1 All E. B. 301. 

After this case add : — i 

.] — See, now, County Court Buies, 

Ord. 33, r. 20. 

352a. ,] — Culver v. Beard, No. 341b, 

ante. 

360. Add. Annotation -Distd. Koffman v. Sun- 
shine, [1932] 1 K. B. 600. 

373a. On jurisdiction of county court — Reduction 
of claim for damages — Alternative claim for 
injunction.]— Where an action, commenced 
in the Hi^ Ct., has been transferred to a 
bounty ct. under 1919 Act, s. 1, the effect of 
sect. 4 of th^t Act is to give the county ct. 
jurisdiction to deal with the matter equal 
to or the same as that of the High Ct. 

Pltf. deft, entered into an agi*eement, 
which provided that in the event of any 
breach thereof by deft, he should pay to 
pltf. in respect of each such breach a sum of 
£160 by way of agreed A; liquidated damages. 
Pltf. alleged that deft, bad broken the agree- 
ment, & he brought an action in the High Ct. 
claiming the sum of £150 A an injunction. 


Pltf. afterwards applied, under 1919 Act, 
8. 1, to have the action remitted to a county 
ot., reducing the money claim to £90, A 
claiming an injunction in the alternative. 
The master made an order for remittal, 
Pltf. then delivered particulars of claim, 
asking for £90 damages or in the alternative 
an injunction. He admitted, however, that 
the real object of the action was to obtain an 
injunction. On the action coming on for 
trial the county ct. judge declined juris- 
diction on the ground that in substance the 
action was for an injunction alone. On 
appeal to a Div, 0t„ that ct. held that the 
county ct. judge had jurisdiction to entertain 
the action, A sent it back to him for trial : — 
Held : the decision of the Div. Ct. was 
correct. — Davey r. Robinson, [1923] 1 K.B. 
663 ; 92 L. J. K. B. 336 ; 128 L. T. 513 ; 89 
T. L. R. 163 ; 67 Sol. Jo. 246. 0. A. 

879. Add. Annotation : — Consd. Davey v. Robinson, 
[1923] 1 K. B. 663. 

382. Add. Annotation: — Consd, Upton v. Farmer 
(1930), 142 L. T. 526. 

394. Add. Annotation : — Consd. Culver v. Beard, 
[1937] 1 All E. B. 301. 

403a. Discretion of county court Judge.] — 

Goadby V. Orridoe, [1937] 4 All E. B. 610 ; 
64 T. L. R. 239, C. A. 

404a. Duty of county court judge to specify scale ot 
costs,] — In an action remitted from the High 
Ot. to the county ct„ it is advisable that the 
county ct. judge should specify the scale on 
which costs are to be taxed. Semble : in 
the absence of any direction by him as to 
scale, the costs must be taxed in accordance 
with the scale applicable to the amount 
recovered. — Gold Brothers A Nash, Ltd. 
V. Fuller (1925), 134 L. T. 151; 70 Sol, Jo. 
284, D. C. 

Annotation: — Oolisd. Davies v, Davies (1927), 96 L. J. K. B. 

1066. 

4045 . Order for costs on higher scale — 

Necessity for certificate.] — A county ct. judge 
cannot award to pltf. in a remitted action 
costs on a scale higher than that applicable 
to the amount recovered without giving a 
certificate in accordance with 1888 Act, s. 119. 
— Davies v. Davies, [1928] 1 K. B. 364 ; 96 
L. J. K. B. 1066 ; 137 L. T. 667, D. C. 

407a. Claim reduced hy giving credit — Scale of 
costs — Discretion of Court of Appeal.] — An 

action was brought in the High Ct. for 
£94 58. lid. The master in 0hambers reduced 
the claim to £43 5$, lid. by giving credit to 
deft, for £61, gave deft, leave to defend as to 
the remainder, A remitted the case to the 
County Ct. Deft, then entered a counter- 
claim, which the Ct. of Appeal found to be 
unfounded, but the facts upon which the 
counterclaim was based further reduced the 
claim to £14 10.9. lid.; — Held: (1) in the 
circumstances there was no judgment in the 
High Ot. upon which costs on the High Ct. 
scale could be ^iven. (2) The Ct. of Appeal 
exercising the discretion vested in the County 
Ct. Judge by the County Cts. Act, 1919 
(c. 73), s. 12, awarded costs on Scale “ B 
throughout the proceedings, refusing to make 
three separate orders as Id costs. — H ardman 
V. Causton, [1936] 1 AU E. R. 61, 0. A. 

408, Add. Annoiaiion : — Held. Hives u, Dawson 
(1927), 44 T. L. K. 37. 
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410a. Disoretion of county court ]udg:e--T6 deprive 
successful party of costs*] — Where a pltf. haa 
begun an action in the High Ot. & within 
twenty-one days from issue of the writ has 
obtained, under R. S. 0., Ord. 14, an order in 
respect of part of his claim whereby he may 
sign jud^ent for £20 or upwards either 
unconditionally or unless that sum is paid 
into ct. or to pltf,’s solr., Sc the remainder 
of pltf.’s claim is remitted to a county ct. 
with leave to defend, the judge of the county 



proceecfings, Sc he may order them to be taxed ' 
on the High Ct. or on the county ct. scale. 
But in deciding the scale on which they are 
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to be taxed he must exercise his discretion 
judicially, & he is not entitled to deprive 
pltf. of the High Ct. costs of the High Ct, 
proceedings unless pltf. has been guUty of 
some misconduct. — Jenkins Sc Co. v. Simon, 
[1926] 1 K. B. Ill ; 95 L. J. K. B. 97 ; 134 
L. T. 88 ; 42 T. L. R. 39 ; 70 Sol. Jo. 162, 
D. C. 

Antnotcdions .* — Distd. Hardman r. Oanston, [X93d] 1 All 
E. R. ei. Reid. Gallivan v, Warman (1930). 169 L. T, Jo. 
S27. 

420a. Recovery of less than £50 — Joinder of 
actions — Whether total sums recovered to be 
considered.] — Gallivan v, Warman (1930), 
169 L. T. Jo. 327 ; [1930] W. N. 96. 


Part V. — 

438. Add. Annotation : — Generally^ Refd. Friern 
Barnet U. C. v, Adams, [1927] 2 Ch. 26. 

465, Add. Citations : — 91 L. J. Ch. 627 ; [1922] 
B. & C. R. 165, 

472. Add. Citation 20 L. G. R. 667. 

472a, Increase of Rent & Mortgage Interest (Re" 
strlctions) Act, 1920 (c. 17), s. 6 — Recovery 
of possession.] — (1) Sect. 5 of Rent (Restric* 
tions) Act, 1920, is not a statutory defence 
or one of which notice must be given under 
County Ct. Rules, 1003, Ord. 10, r. 18. 

(2) The Div. Ot. thought that as no one 
had expressly mentioned the Rent (Restric- 
tions) Act in the county ct. they ought not 
to consider its effect, I do not agree with 
that decision. In my opinion the Act im- 
poses upon the county ct. judge the duty of 
deciding whether the property cPmes within 
its provisions &. if it does, whether he should 
make or refuse an order for possession 
(ScRUTTON, L.J.).— -Salter v. Lask, [1924] 
1 K. B. 764 ; 93 L. J. K. B. 685 ; 130 L. T. 
823 ; 68 Sol. Jo. 420 ; 22 L. G, R. 296, C. A. 

Annotation: — As to (2) Folld. Lefevre v. Hirst (1931), 100 
L. J. K. B. 733. 

489. Add. Annotation : — As to (2) Refd. Morriss 
V. Baines Sc Co., [1933] 1 K. B. 540. 

497a. Application under Administration of 

Justice Act, 1920 (c. 81), s. 3 — Discretion of 
Judge to order trial without Jury.] — On 

May 10, 1923, pltf. commenced proceedings 
claiming from ,defts. damages for personal 
injuries caused by the alleged negligence of 
defts.^ servants. Defts. filed a defence deny- 
ing negligence Sc afterwards gave pltf. notice 
of an application to dispense with a jury. 
The application for trial without a jury was 
made under the above sect. The county 
ct. judge, without giving any reasons for his 
decision, ordered the trial of the action with- 
out a jury, Sc pltf. appealed against that 
order & alleged that the learned judge had 
not properly exercised his discretion ; — 


Procedure. 

Held : the above sect, did not give the county 
ct. judge an absolute power to order the 
trial of an action without a jury ; the sect, 
gave him a discretion which must be exer- 
cised judicially ; in this case there were no 
proper materials on which the learned judge 
could exercise his discretion judicially ; it 
would not be a proper exercise of the learned 
judge’s judicial discretion to dispense with a 
jury merely because it was inconvenient ; on 
the other hand it is not necessary for the 
judge to give his reasons for dispensing with 
a jury, but there must be some grounds 
for so exercising his discretion. — Winn v. 
London County Council (1923), 130 L. T. 
350 ; 88 J. P. 31 ; 40 T. L. R. 106 ; 68 
Sol. Jo. 602, D. C. 

497b. Onus on party objecting to Jury,] 

— On an application in the county ci. tor an 
order that an action be tried with a jury the 
county ct. judge is bound in law to make 
the order asked for, unless the party desiring 
to dispense with a jury under the above 
sect, establishes to his satisfaction that the 
action could be as conveniently tried without 
a jury. Further, the fact that the lists are 
congested is not a ground on which the county 
ct. judge is entitled to suspend a litigant’s 
right to trial by jury. — Calcrapt v. London 
General Omnibus Co., [1923] 2 K. B. 608 ; 
92 L. J. K. B. 1092 ; 129 L. T. 794 ; 39 
T. L. R. 466 ; 67 Sol. Jo. 641, D. C. 

Annotation Consd. Winn r. L. C. C, (1923), 130 L. T. 3r)0. 

499a, Action in which fraud alleged— Whether 

mere allegation sufficient.] — To come within 
the proviso to Administration of Justice Act. 
1920 (c. 81), 8. 2 (1), a relevant issue of fraud 
must be raised, which will have to be decided 
in order to determine the rights of the pai'ties, 
& it is not sufficient for pltf. merely to allege 
that deft, acted fraudulently . — Everett v. 
Islington Guardians, [1923] 1 K. B. 44 ; 
92 L. J. K. B. 250; 138 L. T. 447 ; 87 
J. P. 61, D. 0. 


Part VI. — Trial, Judgment and Execution- 

626a; To refer to registrar — Necessity for consent 1934 (c. 17), s. 20, a county ct. judge has uo 

of parties.] — Apart from the special cases power to make an order referring the whole 

referred to in County Cts. (Amendment) Act, of an action to the registrar for inquiry Sc 
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report, unless the parties consent thereto. 
Such an order if made without consent renders 
the proceedings void ab initio & is not cured 
by the subsequent conduct of the parties. — 
Morgan v. Cullen, [1936] 2 K. B. 324 ; 
[1936] 2 All E. R. 147 ; 106 L. J. K. B. 660 ; 
165 L. T. 245 ; 80 Sol. Jo. 425, C. A. 

534a. Damages claimed.] — In an action 

for damages & an injunction in respect of 
alleged trespass, neither the prmcipe nor the 
particulars of claim stated the amount of the 
damages claimed. The particulars of claim 
stated that neither the value nor the reserved 
rent of the dominant tenement exceeded 
£100 per annum, but did not state the value 
or reserved rent of the servient tenement. 
The judge allowed two amendments of the 
particulars of the claim, the first, a statement 
that the damages claimed were £25 ; the 
second, an allegation that neither the value 
nor the rtjserved rent of the servient tenement | 
exceeded the value of £100 by the year : 
Held : the county ct. judge had power under 
the above sect, to make the second amend- 
ment, & the Pirst amendment also. — Upton v. | 
Farjvter (1930), 142 L. T. 526; mb nom, 
Parimer V. Upton, 46 T. L. R, 252 ; 94 

J. P. Jo. 136. 

534b. Rent of servient tenement.] — 

Upton v. Parmer, No. 534a, ante, 

535a. Action for ejectment — Action for recovery 
of possession appropriate.]— Where an action 
for ejectment is brought in the county ci. 
imder County Coui*ts Act, 1888 (c. 43), s. 59, 
& the proper course would have been to 
claim recovery of possession under sect. 138, 
the judge has power Sc ought, under sect. 87, 
to allow the amendments necessary to 
enable him to deal with tlie real rights of the 
parties. — D avy v. Magnus (1931 ), 47 T. L. R. 
609 ; 75 Sol. Jo. 660, D. C. 

554. Add, Annotation : — Consd. Hoystead v. Taxa- 
tion Comr., (1926] A. C. 155. 

563. Add. Annotational : — Consd. Jaeger Co. v. 
Jaeger (1929), 46 R. P. O. 336. Refd. 
Mackonzie-Kcnnody v. Air Council, [1927] 

2 K. B. 517. 

565. Add. AnnotatioTis : — Consd. Ord v, Ord, 
[1923] 2 K. B. 432 ; The Koursk, [1924] 
P. 140 ; Debenhams v. Perkins (1025), 133 
Ij. T. 252. Apld. Conquer v. Boot, [1928] 2 

K. B. 336. 

See, also, Estoppei., No. 447a, post, 

578. Add. Annotations : — Refd. Scammell v. 
Hurley, [1929] 1 K. B. 419 ; Desborough v. 
Portsmouth (1934), 27 B. W. C. C. 192. 

578a. .] — A county ct. judge has 

no right to dismiss a workman’s claim for 
arbn., without liearing any evidence, on 
counsel stating in his opening that money 
paid into ct. by the employer, representing 
the full compensation due to date, had already 
been taken out by the workman. 

A judge has no right to non-suit a pltf. on 
counsel’s opening (Lord Hanworth, M.R.). 
— Desborough v. Portsmouth (1934), 27 
B. W. C. C. 192, C. A. 

593. Add. Annotation: — As to (2) Refd. Campbell 
V. Poliak (1927), 43 T. L. R. 495. 

606. Add. Annotation : — Consd* Boyle v. Union 
Coal Storage Co. (1935), 28 B. W. C. C. 49. 

608. Add. Annotation : — Consd. Boyle v. Union 
Coal Storage Co. (1936), 28 B. W. C. 0. 49. 


617. Add. Citation ;-~16 B. W. C. C. 43. 

Add. Annotation : — Refd. Moore v. Ounard 
S.S. Co. (No. 2) (1935), 28 B. W. C. C. 469. 

619. Add. Annotations : — >Consd. Manners v. Man- 
ners & Portescue, [1936] 1 All E. R. 41. 
Refd. R. V. Copestake, Ex p. Wilkinson (1926), 
90 J. P. 191 ; Boyle v. Union Coal Storage 
Co. (1935), 28 B. W. C. C. 49 ; Moore v. 
Cunard S.S. Co. (No. 2) (1935), 28 B. W. 0. C. 
469 ; Rowell v, Pratt, [1937] 3 AU E. R. 660. 

621. Add, Annotation : — Refd* R. t), Newport 
(Salop) JJ., Ex p. Wnght, 11929] 2 K. B. 416. 

626. Add, Annotation : — Refd. Manners v. Manners 
Sc Portescue, [1936] 1 AU E. R. 41, 

645a. Goods already in possession of sheriff.] 

— A. W., Ltd. v. Cooper Sc Hall, Ltd., 
No. 783a, post, 

648a. Sum deposited by claimant to goods less 

than value of goods — More than judgment 
debt & costs.] — Goods which had been taken 
in execution under a county ct. judgment 
were claimed by a claimant. The execution 
creditor did not admit the claim <fe claimant 
deposited with the bailiff under 1888 Act, 
s. 156. the sum of £26 which was considerably 
less than the value of the goods claimed, but 
was more than sufficient to cover the judg- 
ment debt Sc costs of the execution. The 
money was paid into ct. by the bailiff, who 
remained in possession of the goods, & an 
interpleader summons was issued. Before 
the return day of the interpleader summons 
the execution credit/or gave notice that he 
admitted the title of claimant to the goods, 
Sc the bailiff withdrew from possession. 
Upon the taxation of the costs the bailiff 
claimed yjossossion fees up to the date when 
the execution creditor admitted claimant’s 
title, upon the gi^ound that under sect. 156 
he was bound to remain in possession until 
the amount of the value of the goods was 
deposited with him : — Held : as the £26 
was deposited with Sc taken by the bailiff 
under sect. 150 of the Act, he must be deemed 
to have taken it upon the assumption that 
it represented the amount ot the value of 
the goods, Sc therefore ho had no right to 
remain in possession or to possession foes 
after the date of the deposit. — Newsum, 
Sons Sc Co., Ltd. v. James, [1909] 2 K. B. 
384 ; 78 L. J. K. B. 761 ; 100 L. T. 852 ; 
53 Sol. Jo. 521, D. C. 

651. Add. Annotation : — Refd. Domine v. Cohen 
& Co., [1936] 1 AU E. R. 55. 

652. Add. Annotation : — Refd. Sheffield Corpn. v. 
Luxford, Same v. Morrell, [1929] 2 K, B, 180. 

653a. Debt deposited with bailiff by third party — 
Pending new Instalment order.] — Pltf. ob- 
tained judgment against dofts. for the sum of 
£53 Ss. payable in instalments of £2 monthly. 
One of these instalments being in arrear 
pltf. levied execution for the whole amount 
then owing & seized certain property. A 
friend of defts. then i^aid the bailiff the whole 
amount outstanding Sc costs of the execution, 
& was given a receipt statinj^ that the sum 
was paid as a deposit pending an application 
to the ct. It was intended that upon an 
application to the ct. deft, should pay the one 
instalment Sc the costs of execution Sc that 
a new order for payment for instalments 
should be made. The order made by the ct. 
foUowed these terms, but went on to add that 
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if deft, did not pay the costs of execution, 
the so-called deposit should remain in ct. 
until further order ; — Held : this course was 
quite irregular as it did not appear whether 
the friend paid the money as agent of 
dofts, or otherwise. If he paid as such agent 
the debt was discharged & the execution was 
at an end, &; no further order could be made 


with regard to it. If, in fact, he was not an 
agent of defts. no order could be made in 
respect of the said sum paid as a deposit as 
the person paying it was not a party to the 
action.— Domine V. Cohen & Co., [1936] 1 
All E. R. 55, C. A. 

Armoiaiion : — KeM. Domiiie v, Grlmadall, [1937J 2 All E, R. 


Part VII. — Costs. 


677. Add, Annotation : — Refd. Russoff v, Lipovitch 
(1924), 69 Sol. Jo. 276. 

884. After this case insert “ See^ also. Nos. 560- 
573, ante."* 

686. Add. Annotation : — Held. Temperance Loan 
Fund V. Erwood (1927), 137 L. T. 449. 

690. After this case add “ Action by 

money-lender.] — See Money & Money-Lend- 

No. 442a.’’ 

691. Add. Annotation : — Refd. Campbell v, Poliak, 
[1927] A. 0. 732. 

691a. Order for costs on lower scale,] — When 

the amount found due to pltf. is between 
£20 & £50 the scale of costs applicable is 
Scale 13, &; a county ct. judge has no juris- 
diction to make an order for costs on a lower 
scale unless it be shown that pltf.’s action 
is frivolous or oppressive, or that there has 
been misconduct or dishonesty on his part. 
— Hughes (W.) <fc Son v. Satchell (1925), 
134 L. T. 93, D. 0. 

691b. In remitted action.] — Jenkins & Co. 

V. Simon, No. 410a, ante. 

693. Add. Annotation : — Refd. Campbell v . Poliak 
(1927), 43 T. L, R. 495. 

695a. .] — Pltf.’s motor car, whilst being 

driven by his wife, was injured, as pltf. 
alleged, through the negligent driving of a 
motor lorry by a servant of defts. At the 
trial of the action in the county ct. tlie judge 
hold that both sides were to blame, & gave 
judgment for defts., but allowed no costs. 
On appeal on the question of costs ; — Held; 
on the facts found at the trial there bad been 
negligence on the part of pltf.’s wife, &> there- 
fore pltf. could not have succeeded whether 
there had or had not been negligence on the 
part of defts., & the county ct. judge had no 
discretion to deprive the successful defts. of 
their costs, — Jackson v. Anglo-American 
Oil Co., [1923] 2 K. B. 601 ; 92 L. J. K. B, 
1000 ; 129 L. T. 792 ; 67 Sol. Jo. 640, B. C. 

695b. Order for costs on lower scale.] — On a 

claim by an unsuccessful deft, against an 
insurance co. as third paiiies, for indemnity 
to an amount exceeding £60, judgment was 
given for the third parties. The county ct. 
judge, without giving any reasons, ordered 
the unsuccessful defts, to pay costa to the 
third parties on Scale B, applicable to cases 
where the amount does not exceed £50, the 
scale where that amount exceeds £50 being 
Scale C. It was not suggested that any facts 
existed to justify a special direction as to 
costs under 1888 Act, s. 113 : — Held : there 
was no jurisdiction to make the order, — 
Bevington V. Perks & Bell Assurance 
Society, [1925] 2 K . B. 229 ; 94 L. J. K. B. 
829; 133L.T.611,B.C. 

4?w»o<ation;— Apld. Hughes v . Satobell (1925), 134 L. T. 93. 


722a. Joined with claim for specific perform- 

ances & damages.] — Pltf. sued deft, for breach 
of contract U) let him a house-boat for a 
short period, claiming specific performance, 
an injunction & damages, & served deft, 
with notice of motion for an injunction. 
Before the motion came on for hearing deft, 
let the house-boat to another person. This 
fact was disclosed when the motion came 

I ^ action proceeded to trial on the 

question of damages only, judgment being 
thereat given to pltf. for £25 damages & 
the costs of the action : — Held : the sub- 
stantial claim being for specific performance 
&; an injunction, which could not be obtained 
owing to deft.’s having let the boat in breach 
of her contract, the case was not within 
County Cts. Act, 1888 (c. 43), s. 110 (1), 
& pltf. was entitled to coste on the High Ct. 
scale. — Deverkll v. Milne, [1920] 2 Ch. 
52 ; 89 L. J. Ch. 305 ; 123 L. T. 565. 

I 734^. Scale maxima exceeded — Powers of judge & 
registrar,] — Muiii?AY i\ Redpath, Brown 
C o., Ltd., [1937] 4 All E. 11. 478 ; 5d T. L. R. 
155, C. A. 

I 739a. Recovery of costs paid under protest.] 

-Pltf. & deft, by an agreement contracted 
{inter alia), that pltf. should pay certain 
costs to deft. Deft.’s solrs. sent in the bill 
to pltf., who paid it, but as to a part of it 
under protest, stating that the agreement 
did not cover certain items, for the recovery 
of which she subsequently brought an action 
in the county ct. Deft, put in a special 
defence to the effect that as pltf. had not 
taken any steps to tax the bill pursuant to 
Solicitors Act, 1843 (c. 73), ss. 37, 38, 41, 
the action was not maintainable. The 
county ct. judge upheld this view, & refused 
to try the action : — Held : he was wrong, & 
that he had jurisdiction to try the action. — 
Mosley v. Kitson (1912), 57 Sol. Jo. 12; 
1 L. J. (C. C.) 71. 


750. Add. Annotation : — N.F. Warwick v. Butler 
& Lauritzen, [1925] 2 K. B. 294. 


750a. ,] — Where under the above rule the 

registrar, on the application of a deft, who 
alleges that he neither resides nt»r (tarries 
on business within twenty miles Irom the 
ct., makes an order directing pJth to deposit 
in ct. a sum of money as secmrily for the costs 
of deft., the county ct. judge under r. 11, 
sub-r. 8, has power to vary or rescind the 
order so made.— W arwick v. 

Lauritzen fl925j 2 L. B. 294 ; 94 L. J. 
K. B. 057 ; 133 L. T. 240, B. C. 


750b. “ Court in which plaint is entered.^* — Court 
to which remitted action sent.] — Where an 
action of tort commenced in the High Ot. 
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bas beeia ireiit^ted to a cotmty ct* in default 
of soculity fjpr ooat^, tbat county ct, becomes 
“ the ot. in which the plaint was entered,” 
& the judge may order pltf. to giv^e security 
for costs xmder Ord* XII., r. 9, of the county 


ct. rules on the application of a deft. ,who 
neither resides nor carries on business within 
twenty miles of the ct. — RiDDua v, Playlb, 
[1930] 1 K. B. 363 ; 99 L. J. K. B. 64 ; 142 
L. T. 92 ; 46 T. L. B. 27 ; 73 Sol. Jo, 796. D. 0. 


Part VIII. 

757, Add. Annotation :—0onsA, Conway v. New 
Ideal Homesteads, Ltd., [1936] 3 AUE.B. 78. 

761. Add Annotation: — Refd. Hives v. Dawson 
(1927), 44 T. L. R. 37. 

763a. .] — Warwick v. Butijer &> 

Laueitzen, No. 750a, ante. 

770a, On ground of perverse verdict.] — Creed v. 
Weight (1932), 73 L. Jo. 412, 0. A. 

776a. Debt or damage claimed not exceeding £20.] 

— An appeal to the High Ct. against the 
decision of a county ct. judge granting a new 
trial is an appeal “in an action ” within 
1888 Act, 8. 120, & where the debt or damage 
claimed did not exceed £20 the High Ct. has 
no jurisdiction to hear the appeal unless 
applt. has obtained leave of the county ct. 
judge to appeal. — Waed v. Snbiman (1926), 
133 L. T 560 ; 41 T. L. R. 698, D. C. 

Annotation : — Refd. Hivee v . Dawson (1927), 44 T. L. R. 37. 

779a. Claim less than £20.] — There is no 

appeal without leave from a county ct. 
judge’s refusal to review a taxation of costs, 
where the amount claimed is less than £20. — 
Hives v. Dawson (1927), 138 L. T. 238; 44 
T.L. R.37,D. C. 

783a. Order for payment of possession lees of high 
ballifl—Under Ord. 27, r. 1 (2).]— (1) A 
Div, Ct. has jurisdiction to hear an appeal 
from the decision of a county ct. judge who, 
under the above sub-rule has. on the appli- 
cation of the high bailiff, made an order 
against the execution creditors, who have 
directed the high bailiff to withdraw, for the 
payment of his fees. 

On May 16, 1924, the high bailiff of a 
county ct. imder a warrant of execution 
purported to levy upon the goods of judg- 
ment debtors at their premises, & put a man 
in possession. The sheriff was then in pos- 
session of the goods under process of an 
earlier date, but not to the knowledge of 
the high bailiff, as the county ct. judge 
found. The high bailiff on taking posses- 
sion received from judgment debtors a docu- 
ment wMch stated that in consideration of 
his withdrawing from possession they autho- 
rised him at any time to re-enter & undertook 
not to remove any of the goods. On J une 12, 
1924, the high bailiff on the instruction of 
the judgment creditors withdrew from pos- 
session. The execution was ineffective, ex- 
cept in so far as it brought the parties into 
negotiation with a view to a settlement. 
The high bailiff made an application to the 
county ct. judge under the above rule, for 
an order for payment by the judgment 
creditors of his fees for keeping possession 
from May 15 to June 12. The county ct. 
judge found that the high bailiff did not 
withdraw from possession, but was in actual 
possession Sc not in mere walking posses- 
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of the goods. Sc made an order for pay- 
ment of the fees claimed : — Held : (2) the 
possession of the sheriff did not in the cir- 
cumstances prevent the high bailiff from 
taking Sc keeping such possession as would 
entitle him to claim fees ; (3) there was 

evidence to support the finding of the county 
ct. judge that the high bailiff did not with- 
draw from possession, but kept actual as 
distinct from walking possession ; & there- 
fore the order of the county ct, was right. 
— A. W., Ltd. v. Cooper & Hald, Ltd., 
[1926] 2 K. B. 816 ; 94 L. J. K. B. 831 ; 
133 L. T. 508. 

787a. Preliminary question of law — Whether 

judgment within 1888 Act, s. 120.] — 

Daws v. Nettleship, Ltd. (1929), 168 
L. T. Jo. 618. 

789. Add. Annotations : — Consd. Ward v. Sneiman 
(1925), 133 L. T. 660. Distd. Lefevre v. 
Hirst (1931), 100 L. J. K. B. 733. Refd. 
IJoyd V. Cook, Goudge v. Broughton, Simson 
V. Miatt, Bartram v. Brown, Barker v. 
Hutson, [1929] I K. B. 103; Williams-Ellis 
V. Cobb, [1935] 1 K. B. 310. 

797a. Exception from rule — Appeal under Rent 
Restriction Acts.] — Sadter v. Lask, No. 
472a, ante. 

797b. .] — The general rule that it is a 

condition precedent to the raising by an 
applt. of a point of law on appeal from a 
county ct. that that point should have been 
raised at the trial of the action does not 
apply to cases within r. 18 of Increase of Rent 
& Mtge. Interest (Restrictions) Rules, 1920. — 
Lefevre v. Hirst (1931), 100 L. J. K.B. 733. 

809. Add. Annotation : — Refd. Cohen v. Roche 
(1926), 05 L. J. K. B. 945. 

812. Add. Annotation : — Apprvd. Blewett v. 

Blewett, [1936] 2 All E. R. 188. 

812a. .] — The rule that a point of law 

cannot be raised on appeal from a county 
ct. if it was not raised in the ct. below 
applies only to applt. Resp. can support 
the judgment at the hearing of the appeal 
upon a ny legal ground arising on the evi- 
dence. — Waller Sc Son, Ltd. v. Thomas, 
[1921] 1 K. B. 541 ; 90 L. J. K. B. 050 ; 125 
L. T. 21 ; 37 T. L. R. 325 ; 19 L. G. R. 109. 

Annotation Refd. Isaacs v. Keeoh (1926), 94 L. J. K. B. 

870. 

818. Add. Annotation: — As to (1) Refd. Phillips 
V. Britannia Hygienic I^aundry Oo., [1923] 
1 K. B. 639. 

824a. .] — The same principles apply in an 

appeal such as this on questions of a right of 
way from a county ct. as have long been 
ajjplied in regard to such issues where a 
trial has been before a jury. Indeed, the 
case of an appeal from a county ot. is, if 
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anTthing, a fortiori : it is the only appro- 
piiate tribuzial of fact that can decide the 
toue whether or not a right of way is estab- 
lished, because that issue depends on whether 
the tribunal is satisfied that there has been, 
in fact, a dedication, which can only be found 
if the necessary intention has been made out. 
— Wiixiams-Ellis V. Cobb, [1935] 1 K. B. 
310 ; 104 L. J. K. B. 109 ; 152 L. T. 133 ; 99 
J. P. 93 ; 61 T, L. R. 131 ; 79 Sol. Jo. 11 ; 
33 L. G. B. 39, 0. A. 

832. Add. Annotations: — As to (1) Distd. Martin 
V. Stanborough (1924), 41 T. L. B. 1. Refd. 
Gayler &: Pope v. Davies, [1924] 2 K. B. 75, 

846. Add. Annotation : — Refd. Conway v. New 
Ideal Homesteads, Ltd., [1936] 3 All E. B. 
78. 

847a. Necessity for.] — Pltf. in an action in the 
county ct. claimed £1 5s. 4d. damages for 
breach of contract, <fc judgment was given in 
his favour for that amount. Defts. applied 
to the county ct. judge for leave to appeal, 
which was refused. Defts. thereupon applied 
to the Ct. of Appeal for leave to appeal, 
offering to pay pltfs. costs in any event. 
The attention of the Ct. of Appeal was not 
drawn to the County Cts. Act, 1888 (c. 43), 
s. 120, & per incuriam the ct. gave leave to 
defts. to appeal against the county ct. judge’s 
judgment. At the hearing of the appeal 
pltf. raised the preliminary objection that the 
Ot. of Appeal had no jurisdiction to hear an 
appeal from the judgment of a county ct. 
judge in an action for breach of contract 
where the claim was for less than £20, when 
the county ct. judge had not given leave to 
appeal : — Held : upon a consideration of the 
County Cts. Act, 1888 (c. 43), ss. 120, 124, 
there was no jurisdiction in the Ct. of Appeal 
to hear the appeal — Conway v. New Ideal 
Homesteads, Ltd., [1936] 3 All E. B. 78 ; 
165 L. T. 483 ; 63 T. L. B. 12 ; 80 Sol. Jo. 
873, 0. A. 

861. After this case add the following cross- 
reference ; — Order directing arbitrator under 
Agricultural Holdings Acts to state special 
case.] — See AGRictrLTUBE, No. 266gg, ante. 


852. Add. Annotation: — Consd. I^eyton U. C. v, 
WUkinson, [1927] 1 K. B. 853. 

890a. All circumstances considered,] — 

Security for costs will be ordered, although 
there is a point of law reasonably fit for 
argmnont, if the ot. considers it necessary, 
having regard to all the circumstances of • 
the case. — E verett v. Islington Guab- 
DIANS, [1923] W. N. 72, D, C. 

900. Add. Citation 20 L. G. B. 653. 

900a. Statement that no point of law raised.] — 

Where no point of law is raised at the trial 
of a county ct. action, the judge is justified 
in adding a statement to that effect to his 
note of the evidence taken by him at the 
trial ; & in such a cose, if the point of law 
could have been then raised, there is no 
right of appeal. — Clifford v. Thames Iron- 
works & Shipbuilding Co. (1898), as 
reported in 67 L. J. Q. B. 314. 

903. Annotations: — For the existing annotations 
substitute as follows : — 

Annotaiions : — Overd. Abrahams u. Dimmock, [1915] 1 

K. B. 662. Cook v. Gordon was wrongly decided (Buckley, 

L. J.). Befd. The CroHoent, Great Northern S-S. Fishing 

Co. V. S.S. Orescent (1893), 62 L. J. P. 6.3. 

913. Add. Annotation: — Refd. Simmons t?. Orosslev, 
[1922] 2 K. B. 96. 

928a. Reference to statutory & other orders & to 
private & local Acts — Duty to supply copies 
for use of court.] — Practice Note, [1926] 
W. N. 308, D. C. 

938. Add. Annotation : — Distd. Rackham v, 
Tabnim (1923), 129 L. T. 24. 

945. Add. Annotation : — ^Refd. United States Ship- 
ping Board v. Strick, [1926] A. C. 545. 

964. Add. Annotation : — FoUd. Koffman v. Sun 
shine, [1932] 1 K. B. 606. 

962a. Appeal under Poor Persons Rules.] — 

The ct. may award costs against applt. who 
appeals under the Poor Persons Rules, if 
the appeal is entirely frivolous & vexatious & 
is an abuse of the process of the ct. — Drum- 
mond V. Hebvky (1927), 138 L. T. 200 ; 44 
T. L. B. 14,D. C. 


Part IX. — Certiorari, Prohibition and Mandamus 


979. Add. Annotations : — ^Apld. R. v. Central 
Criminal Court JJ., Ex p. L. C. C., [1925] 2 
K. B. 43. Consd. Ee Debtor (No. 29 of 1931), 
[1934] Ch. 280. 

980a. Not action voluntarily brought In county 

court not having Jurisdiction.] — (1) A 
pltf. who voluntarily sues in a county ct. 
which, owing to a defence there raised, has 
no jurisdiction, is not entitled to remove the 
proceedings to the High Ct. by certiorari. 

(2) If such a pltf. succeeds in obtaining 
an ex parte order for certiorari deft, need not 
enter an appearance in the High Ot. Pltf. 
is not entitled to judgment in default of 
appearance, & such a judgment, if obtained 
by him, will be set aside for irregularity. — 
GVubti Patents & Engineering Works, 
Ltd. V. Maggs, [1923] 1 Ch. 615 ; 92 L. J. 
Ch. 346 ; 40 B. P. C. 199 ; svd) nom. Guisti 


Patents & Engineering Works, Ltd. v. 
Maggs, 129 L, T. 438. 

1008a. On obligation of defendant to appear— 
Judgment in default of appearance—Validity,] 

— Giusti Patents Engineering AVokks, 

Ltd. V, Maggs, No. 980a, ante, 

1012. Add. Citation : — 15 Jur. 1196. 

1016. Add. Annotations: — Consd. Re Stanton 
[1928] 1 K. B. 464. Refd. li. v. Central 
Criminal Court JJ., Ex p. L. C., [1925] 2 
K. B. 43. 

1038. Add. Annotations Consd. St. Magnus, etc. 
Parochial Church Council London Diocese 
Chancellor, fl92.3J P. 38. Refd. Hunter v 
Stacltische HocJiseehsciierei GomeinnUtzige 
Gesellschaft (1025), 133 L. T. 488; Mansfield 
V. Robinson [1928] 2 K. B. 35$, 



Cases 1044—1146. English and Empire Digest Supplement. 

AM, Citatiom : — suh nom. Hardy v, 1093. AM. Annotation : — Reid. R. v. Minister of 
Walker, Ex p. M‘Fee (1853), 9 Exch. 261 ; Health, Ex n* Yaffe, [1930] 2 K, B. 98. 

2 C. L. 11, 278 ; 23 L. J. Ex. 67 ; 17 J. P. 

824 : 156 E. 11, 112. 1120a. .1 — In an administration suit in 


1064. Add, Annotation : — Apld. Pringle v. Hales, 
[1925] 1 K. B. 573. 

1076. AM, Annotation : — ^Expld. & Apld. Simbro 
Trading Co. v, Posograpli Parent Oorpn., 
[1929] 2 K. B. 200. 

1085. Add. Annotation : — Polld. Hoffman v. Sun- 
shine. [1932] 1 K. B. 606. 

1086. Add, Annotation : — ^N.F Koffman v. Sun- 
shine, [1932] 1 K. B. 606. 

1087a. .]— HeZd ; 1888 Act, s. 131, 

enables the High Ct. to make an order as to 
costs incurred in the county ct., & not merely 
as to costs in the proceedings before the ct. 
itself. — Koffman v. Sunshine, [1932] 1 
K.B.606; 101 L. J. K. B. 784 ; 147 L. T. 199. 


a county ct., the judge decreed a sale, to be 
carried out by pltf., of a deceased testator’s 
property, <& declared that one of defts. was 
not a trustee under the wiU. Defts, wished 
to appeal, & a case was duly settled under 
the County Ct. Acts & Orders. After some 
months delay the judge fixed a day for the 
case to be presented to him for signature, 
but defts. did not receive notice of this until 
too late to present the case on that day. 
On the case being presented for signature a 
short time afterwards, the judge declined 
to sign it : — Held : defts. were entitled to an 
order directing the judge to sign the case. — 
Clarke v. Roche (1877), 46 L. J. Ch. 372 ; 
36 L. T. 727 ; 25 W. R. 309. 0. A. 


Part XI. — Rules and Fees. 

1133. Add. Annotation : — Refd. R. v. Minister of it.” Rule 192 of the County Ct. Rules of 

Health, Ex p. Yaffe, [1930] 2 K. B. 98. 1867 provides that “ all cases on appeal 

» -..T . ,, shall ... be present^ed to the judge for 

1135. For Irving v. Askew, No. 1093, ante, signature ” within a certain time, & shall 

read : then be signed by the judge & be sealed with 

By sect. 15 of 13 14 Viet, c. 61, an the seal of the ct.” : — Held : Rule 192 was 

appeal from a county ct. shall be in the form not repugnant to sect, 16, & was therefore 

of a case agre^ed upon between the parties, valid. — Irving v. Askew (1870), 1... R. 5 

“ & if they cannot agree, the judge of the Q. B. 308 ; 39 L. J, Q. B, 118 ; 18 W. R. 

county ct. . . . shall settle the case & sign 467. 


Part XII. — Statutes Conferring Special Jurisdiction. 

1146. In the cross-reference following this case Add the following cross-reference : — 

for “ See, gejierally, Industrial, Provident Landlord & Tenant Act, 1927 (c. 36).] — See 

4fc Similar Societies ” read “ See, generally. Landlord & Tenant, Nos. 2306a et 8 eq,,p 08 t. 

Insurance.” 
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CRIMINAL LAW AND PROCEDURE. 

Note. — ^A fter June 1, 1926, see Criminal Justice Act, 1926 (c. 80). 


Part I. — Principles of Criminal Liability. 


3. Add, Anyiotations : — Consd. Sorrell v. Smith, 
[1925] A. C. 700. Retd. British Oxygen Co. 
V. Liquid Air, [1925] Ch. 383. 

5a. Prevention of Crimes Act, 1871 (c. 112), 

s. 20.] — Attempted burglary is not a “ crime 
within Prevention of Crimes Act, 1871 
(c. 112), s. 20.— R. V. Bates (1930), 22 Cr. 
App. Rep. 49, C. C. A. 

21. Add, Annotation : — Refd. R. v, Cory, [1927] 
1 K. B. 810. 

22. Add, Annotation : — Refd. Jarvis v, Surrey 
County Council, [1925] 1 K. B. 554. 

23. Add. Annotation : — Refd. Jarvis v, Surrey 
County Council, [1925] 1 K. B. 554. 

36. Add, Annotation : — As to (1) Distd. Aber- 
cromby if, Morris (1932), 48 T. L. R. 635. 

38. Add, Annotation : — Refd. R. v, Denyer, 
[1926] 2 K. B. 258. 

40. Add, Annotation : — Consd. Allard v. Self ridge 
(1924). 88 J. P. 204. 

40a. Right of defendant to give evidence — As to his 
state of mind.] — ^(1) Elvidenco that deft, is 
an accessory after the fact does not support 
an indictment for being a principal, or 
accessory before the fact. 


(2) On the question of mens rea, deft, is 
entitled to give evidence of tiie state of his 
mind at the relevant time. — R. v. Fitz- 
patrick (1926), 19 Cr. App. Rep. 91, C. C. A. 

45. Add. Annotation : — Folld. Bridges v, Griffin, 
[1925] 2 K. B. 233. 

53. Add. Citations 1 Q. B. 772; 66 

L. J. Q. B. 569 ; 76 L. T. 624 ; 18 Cox, 

0. C. 609. 


55. Add. Annotation : — Refd. Anderson v. Daniel 
(1923), 130 L. T. 418. 


72. Add. Annotations : — Distd. Farey v, Welch, 
[1929] 1 K. B. 388. Folld. Cotterill v. Penn, 
[1936] 1 K. B. 53. 

72a. .] — Held: above sect, applies the 

general law of larceny to pigeons so far as it 
does not apply to them already : & con- 
sequently, a taker who honestly believed the 
pigeon taken to be his own was not within 
the sect. — Farey v. Welch, [1929] 1 K. B. 
388 ; 98 L. J. K. B. 318 ; 140 L. T. 560 ; 
93 J. P. 70 ; 45 T. L. R. 277 ; 27 L. G. R. 
163 ; 28 Cox, C. C. 604, D. C. 


Annotation 
K. B. 63. 


-Expld. & Distd. Cotterill v. Penn, [19301 1 


PART I. SECT. 1. 

ga. Misdemeanour,] — Serrible : at 
commou law diHubedience to a Btatute 
is a mlsdemoanoor. — O’Dea v. Mid- 
wives Reoistration Board (1924), 
20 W A. L. R. 129.— AUS. 

Q f, Proccedinos under Liquor 

Control Act, 1930 (JV. S .).] — R. v. I^Iack 
( 1931), 66 Can. C. C. 368.~CAN. 

24 i. Statutory offences — “ Offence ” — 
Prevention of Crimes Art, 1871 (c. 112). 
8. 7.1 — Stbathehn V. Padden, [1920] 
8. C. (J.) 9.— SCOT. 

24 li. — ,] — The word 

“ offence ” in Indian Penal Code, s. 149, 
is confined to offences under the Code 
& does not Include within Its meaning 
offences under Indian Railways Act. — 
lie VasudEva Mudau (1929), 1. L. R. 
52 Mad. 882.— IND, 

24 iil, “ Crime — Prevention of 

Crimes Act, 1871 (c. 112), ss. 7, 20.]— 
To be relevant a charge of a con- 
travention of soot. 7 must libel upon 
its face a conviction on indictment of 
an offence, & a previous oonvlotion of 
au offence, both of which offences must 
be “ crimes ” as defined in sect. 20. — 
Mdhratw Macmillan, [19271 S. C. (J.) 
14.— SCOT. 

PART I. SECT. 2, SUB-SECT. 1. 

29 li. Criminal Code, a. 247.1 — 

R. V. Hurt (1923), 48 Can. Crim. Cas. 
82 ; 56 O. L. R. 48.— CAN. 

29 iii. .1 — 3EI. V. Canadian 

Allis -Chambers, Ltd. (1923), 48 

Can. Crim. Cas. 63 ; 64 O. L. R. 38.— 
CAN. 

30 ii. .1 — A fish merchant was 

convicted on a charge of clandestinely 
talcing possession of fish boxes, the 
property of various fish merchants, 
well knowing that he had not, & would 
not have, received permission from the 
owners to his doing so, & with using 
the boxes by lUiing them with fish & 
dhu>htchlng Ihem to the fish market at 


Glasgow : — Field : as there was nothing 
olandesttne In the conduct of accused, 
he waB not guilty of the offence charged. 
— Murray v. Robertson, [1927] 
S. C. (J.) 1.— SCOT. 

PART I. SECT. 2, SUB-SECT. 2.— A. 

38 ii. .1 — R. V. Crawford 

(N. B.), [19271 2 D. L. R. 665 ; 47 
Can. Ciim. Cas. 134.— CAN. 

o i. .] — The general rule 

that when on a trial for murder the 
Crown sucoeods in establishing such a 
primd facie case as, in the absence of 
any explanation, will justify the jury 
III finding the accused guilty of murder, 
the burden then devolves upon him of 
makhig out such oiroumstances of 
alleviation, excuse or Justifloation os 
will afford a foundation for his defence, 
does not apply to the case where such 
clrcumstancoB arise out of the evidence 
against him. Therefore, where various 
clroumstanoes were brought out in tho 
course of the Crown’s own case which 
bore materially on the question of tho 
accused’s Intent, & the issue was raised 
thereon whether the Crown had ad- 
duced sufllciont proof to discharge Its 
own burden of establishing tho offence 
of murder : — Held : the judge in 
charging the jury should have given 
them to understand, without imposing 
any onus on tho accused, that If, in 
view of such circumstances, they enter- 
tained any reasonable doubt as to the 

S risonor having a murderous Intent, 
tiey could not properly find him guilty 
of murder. — R. v. Primak, [1930] 1 
W. W. R. 755 ; 3 D. L. R. 345 ; 53 
Can. C. C. 203; 24 S. L, R. 417,— 
CAN. 

p i« Assisting police.] — On a 

charge of burglary the accused stated 
he was instructed by a police officer to 
take part In a burglary in order to 
assist the police in bringing a criminal 
to JUBtioe. He Informed the pofico 
before the burglary as to where & when 

1 


it was to take place, accompanied the 
real burglar in his breaking into a 
bouse & taking goods, then instructed 
tho police where tho goods were to be 
found & gave information loading to 
the anxist of the criminal. There was 
conflict between the evidence of the 
accused & that of the police officer who 
instructed him. The magistrate con- 
victed the aoensed, stating he was 
relieved from weighing the evidence of 
the police officer & tho other witnesses, 
as the evidence showed that accuaoa 
helped to commit the crime : — Held : 
reversing tho decision of the magis- 
trate, if accused’s evidence Is believed, 
what he did was not with the intention 
of committing felony, but with the 
intention of helping tho police. — R. v. 
Gilmore (1930), 43 B. C. R. 57.— 
CAN, 


PART I. SECT. 2. SUB-SECT. 2.— B. 


a (p. 34) i. Weights tP Measures 

Act, P. S. a„ 1927, 8. e3.]—Mens rea 
is not an essential element of the olTeiico 
created by sect. 63 of Weights & 
Measures Act, R. S, C., 1927. which 
penalises tho selling or delivering of 
anything by weight, measure or number 
which is short of tho quantity ordered 
or purchased. — R. (Gkixdey) v. FOo- 
GLY WiaoLY Canadian, Lti>., 

2 W. W. R. 47.5; 4 1). h. H. ; 00 
C. O. O. 104 ; 41 Man. L. It. 249.— CAN. 

59 i. Notification of contagious disease 
—Puhlic IleMith Act, H S. (>., 1914 
{r, 218), s. 55 (1).) " Where deft., a 
qualified medlcaJ practitionor, honestly 
believed that a disease was not oom- 
mimioabic :~~lJeld : there was no 
mens rea. & he conld not be guUty of a 
ni'iminai oll'oiico. — R. v. Gordon, 
fJ92J] 2 D. L. R. 358 ; 42 Can. Crim. 
Cas. 26 ; 54 O, L. R. 350." — -CAN. 


o (p. .38) i. — ^ — .] — Mens rea is an 
esMcutial ingredient of the offence of 
posBOBsing apparatus suitable for the 
manufacture of spirits contrary to 
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72b. .] — To an information under 

Larceny Act, 18G1 (c. 96), s. 23, for unlaw- 
fully &> wilfully killing a house pigeon it is not 
a defence, either that deft, killed the pigeon 
honestly believing that it was a pigeon 
which lie might lawfully kill, or that he lalled 
it because he entertained an apprehension 
that, although it had not as yet done so, it 
might possibly proceed to damage his crops. — 
Ooin'ERiLL V, Fknn, [1930] 1 K. B. 53 ; 105 
L. J. K. B. 1 ; 153 L. T. 377 ; 99 J. P. 276 ; 
51 T. L. Ji. 159 ; 79 Sol. Jo. 383 ; 33 L. G. IL 
307 ; 30 Cox, 0. C. 258, 1). 0. 

72c. Refusal to maintain wife & family.] — It is no 
defence to a charge of “ wilfully refusing 
neglecting to maintain a wife & family, 
whereby they have become chargeable to the 
common fund of a union, that the husband 
bond fide but erroneously believed that he 
was not legally bound to maintain them in 
the circumstances. Mens rea is immaterial. 
— Biggs v. Bubribge (1924), 89 J. P. 75; 
22 L. G. K. 555, D, C. 

100. Add. A7}noiation : — Refd. R. v, Wicks, [1036] 
1 AU E. n. .384. 

102. Add. Annotation: — Refd. Orpen v. Hay 
market Capital, Ltd. (1931), 146 L. T. 614. 

112. Add. Annotation : — Refd. Rudd v. Elder 
Dempster & Co., [1933] 1 K. B. 566. 

122. Add. Annotation : — Refd. Alien v. Whitehead, 
[1930] 1 K. B. 211. 

133. Add. Annotation : — Apld. Allen v. White- 
head (1929), 45 T, L. R. 655. 

134. Add. Annotation : — Refd. Allen v. Whitehead 
(1929), 45 T. L. R. 655. 

147. Add. Annotation: — As io (1) Refd. Allen v. 
Whitehead (1929), 45 T. L. R. 655. 

150. Add. Annotation : — Refd. Allen v, Whitehead 
(1920), 46 T. L. R. 656. 

167. Add. Annotations : — Refd. R. v, Denyer, 
[1926] 2 K. B. 258 ; R. tj. Maughan (1934), 24 
Cr, App. liep. 130. 

177. Add. Annotation: — Consd. R. v. Bateman 
(1926), 94 L. J. K. B. 791. 


178. Add. Annotation : — Consd. R. v. Bateman 
(1926), 94 L. J. K. B. 791. 

180. Add. Annotation -Refd. R. v. De Montalk 
(1932), 23 Or. App. Rep. 182. 

181a. ,] — (1) The offence of uttering & 

publishing an obscene libel is estahUshed as 
soon as the prosecution has proved the 
pu-blicflitnon & obscBnity of tli© mftt/lbcnp 
& a jury should not be directed that, beyond 
this, they must find an intent to corrupt 
public morals. 

(2) The test of obscenity is that laid down 
by CocKBURN, 0. J., in R. v. Hickliny No. 8070, 
“ whether the tendency of the matter charged 
as obscenity is to deprave & corrupt those 
whose minds are open to immoral influences.” 

(3) Semble : it is a good defence to the 
charge that the publication of matter 
primd facie obscene was for the public good, 
as being necessary or advantageous to religion, 
science, literature or art, provided that the 
manner extent of the puolication does not 
exceed what the public good requires. — 
R. V. Db Montaxk ^932), 23 Cr. App. Rep. 
182, 0. 0. A. 

183. Add. Annotation: — Consd. R. v. Walker 
(1934), 24 Or. App. Rep. 117. 


A. Infants under Seven (p. 63). 

Read, now, “ Infants imder Eight ” (see 
Children & Young Persons Act, 1933 (c. 12), 
s. 60.) 

212. Add. Annotations : — As to (3) Consd. R. v. 
Bailey, [1924] 2 K. B. 300. Refd. R. v. 
Southern (1929), 142 L. T. 383. 

229. Add. Annotations: — As to (1) Refd. R. v. 
Kenneally (1930), 22 Or. App. Rep. 62. 
As to (2) Refd. Beresford v. Royal Insurance 
Co., [1937] 2 K. B. 197. Generally. Refd. 
Dixon V. Sutton Heath & Lea Green Colliery, 
Ltd. (No. 2) (1930), 23 B. W. C. C. 135 ; 
Woolmington v. Public Prosecutions Director, 
[1935] A. C. 462 ; Sodoman v. R., [1930] 
2 All E. R. 1138. 


Inland Kovenuu Act. b. 180 (e). This 
doeH not moan tliat guilty motive or 
intention inuei be shown. Mens reo. 
can be shown by the presumptions of 
fact wblob may be raised against 
accused by the nature of the apparatus 
found in his ponsosBion & the circum- 
stances suiToundlTiK that possession. — 
R. (Jackson) v. JJotchinson, fl925] 
3 W. W. K. 74I.-~CAN. 

•b. Keeping beer over legal strength . — 
Ontario Temperance Act, 1910 (c. 50), 
s. 40.1— 7nens rea necessary 
elemexit.-^R. v. Htde, [1925] 2 D. L. R. 
958 : 41 Gan. Grim. Caja. 1. — CAN. 

gQ, J — jlcid, ; mens rea not 

noct^SBary element, — R. v. Bukke, 
11025] S D. h. R. 625 ; U Can. Grim. 
Gas. 234.— CAN. 

sf. Using battle for liquar incorrectly 
labelled,] — Hdd : mens rea essential 
ingredient. — R, v. Savioh (Ont.) (1927), 
47 Can. Ciim. Oas. 262.— CAN. 

sj. Branding aTyimalivitkout mUhority 
of oumsr — Brand Act. R. S, S.. 1920 
(c. 123). 8. 17(b),h-Hdd: tnms rea 
essential ingredient, — C lark a* Lawbon 
(B ask.), [1926] 1 W. W. R. 173; 46 
Can. Grim. Oas. 118.— CAN. 

PART I. SECT. 3, SUB-SECT. 3.— A. 

f I, Driving motor — Breach of 

pr&cisiana of Motot- Vehicle AcUh-B. 
V. Dotle (Ont.), [1928] 50 Can. Orlm. 
Cas. 233.— CAN. 


PART I. SECT. 8, SUB-SECT. 8,— B. 

o. Delete the word not.” 

PART I. SECT. 4. SUB-SECT. 1. 

d i. . 1 — A foreign subject 

comes within the purview of all Acts 
in force in British India, if he chooses 
to come Into this couiitiV, unless suoh 
Act specially exempts him. Ignorance 
of law enforceable in British India 
might bo pleaded In ndtigBition of 
sentence, but affords him no sort of 
privilege or Immunity. — Jttenpra- 
NATH Ghosh v. C)hief Seoretaby to 
Bengal Government (1982), I. L. R. 
60 Calc. 364.— IND. 

PART I. SECT. 4, SUB-SECT. 2. 

o i. .1 — Mistake of fact 

in order to be a defence in criminal 
law must not only be a bond fide belief, 
but must also be a reasonable belief. 
The standard to be adopted In deciding 
whether mistake of fact is reasonable 
Is the standard of the reasonable man 
& the race & the idiosyncrasies or the 
superstitions or the intelligence of the 
person accused do not enter into the 
question. — B. v. Mbombela. [1933] 
App. D. 269,— S. AF. 

PART I. SECT. 5. SUB-SEOT. 1.— 
B. (b). 

201 ii. -- — Proof (hat accused under 
fouHeen-^-^Onm of proof lies on accused.] 


— R, V. SOHNEIUER (Sask.), [1927] 1 
D. h. R. 999 ; [1927] 1 W. W. R. 306; 
47 Can. Grim. O^. 61. — CAN. 


PART I. SECT. 5, SUB-SECT. 2.— 
B. (b). 

229 xiii. .] — A man may 

appreciate the nature & quality of his 
deed as an illegal act, & may yet be 
Insane in respect that he fails to 
reoo^is© that the act is morally wrong : 
& it 18 sufHoient to justify a finding that 
accused is incapable of instructing hie 
defence that, although sane In ordinary 
matters, he Is insane in regard to the 
particular subject-matter of the ohai^ 
which is made against him. — H.M* 
Advocate v. Sharp, [19271 S. 0. (J.) 
66.— SCOT. 


229 xiv. — .] — Tola Ram v. 

R. (1927), I. L. R. 8 Lah. 684.— IND. 


229 XV. .1 — The word 

*' and ” In Criminal Code, H. 8. O., 
1927, B. 19, should be construed as 
” or.” — R. V. Jeanotte, [1982] 2 
W. W. R, 283.— CAN. 


el. ■ — — .] — A man may 

be suffering from some form of insanity, 
in the sense In which the word would 
be used by an alienist, but may not be 
suffering from unsoundness of mind, as 
d^efined In Indian Penal Code, s. 84. 
The law recognises nothing but 
luoapaoity to revise the nature of the 
act, &, premmiee that where a man^s 



?6L ZIV«— Criminal Law. Cases 230a— 417. 


2S0a« .] — Tlie Ot. o! Criminal Appeal lias 

no power to alter the rules in McNaghten^s 
Casct No. 229, ante , — B. v, Flavbll (1020), 
10 Or. App. Bep. 141, C. 0. A. 

Annotation : — ^Retd. Sodeman v, R., [1936] 2 All E. R. 1138. 

287a. — .] — ^Petitioner, who was a labourer, 

took a young ^1 for a ride on his bicycle, 
strangled her, tied her hands behind her back, 
stuffed some of her clothing into her mouth, 
& left her for dead. The cause of death was 
suffocation. Petitioner had committed three 
p^yious murders in very similar ways. 
Petitioner’s defence was that he was insane 
at the time. At the trial two government 
prison doctors & a specialist in mental diseases 
gave evidence in support of that defence. 
No expert evidence on that issue was tendered 
by the Crown: — Held: (1) the law with 
regard to insanity was stated in M'Naghten'a 
Case, So there was not to be added to that 
statement another rule that where a man 
knew that he was doing wrong, but was 
forced to do the act by an irresistible impulse 
produced by disease, he could rely upon a 
defence of insanity ; (2) the burden in cases 
in which an accused had to prove insanity 
might fairly be stated as not being higher than 


the burden which rested upon a pltf. or deft, 
in civil proceedings. — Sodeman v, R., [1936] 
2 All E. R. 1138 ; 80 Sol. Jo. 532, P. C. 

244a. S,P, — B. v, Kopsch (1025), 19 Cr. App. 
Bep. 50, O. 0. A. 

Annotation : — ^Refd. Sodoinan v. R., [1930] 2 All E. R, 1138. 
256. Add. Annotation : — As to (2) Refd. Wool- 
mington v. Public Prosecutions Director, 
[1935] A. C. 402. 

260a. No higher than in civil proceedings.] — 

Sodeman v. R., No. 237a, ante. 

302. Add. Annotation: — As to (1) Consd. B-. v. 

Bateman (1926), 94 L. J. K. B. 791. 

806. Add. Annotations : — Consd. R. v. Betts & 
Ridley (1930), 144 L. T. 520: R. v. Slone, 
[1937] 3 All E. K. 920. Refd. R. t’. Canbam 
(1925), 18 Cr. App. Rep. 103. 

859. After this case add : — 

Abolition of presumption.] — See Criminal 
Justice Act, 1925 (c, 86), s. 47. 

408. Add. Annotation: — ^Apld. Cahnenson v. Mer- 
chants’ Warehousing Co. (1921), 90 L. J. 
P. C. 134. 

417. Add. Annotations : —Consd. A.-G. for Straits 
Bettlmt. V. Pang Ah Yow, [1925] A. C. 555. 
Refd. Badman v. B., [1924] 1 K. B. 64. 


mind or his faculties of ratiocination 
are sufflciently clear to apprehend 
what he Is doing:, ho must always be 
presumed to intend the consequences 
of the action ho takes. — Mani Ram 
V. R. (1926), 1. L. R. 8 Lah. 114.— IND. 

PART I. SECT. 6, SUB-SECT. 2.— 
B. (0). 

241 V. .] — Accused, who was 

charged with murder, gave evidence at 
ills trial stating that he roraembered 
nothing from some time shortly before 
the oommisslon of the crime, when he 
had a conversation with his vvifo, until 
some hours afterwards, when he was 
charged with the crime in the police 
station. The dofencje was that during 
that period the accused’s min<l was 
blank, that he acted unconsciously & 
autoniatically, that his mind was so 
dissociated from his actions that he 
could not know the nature & quality 
of his act, or that it was wrong, & that 
his mind was inactive as a result of 
mental disease, to which he was pre- 
disposed & the onset of which was 
attributable to his physical & nervous 
constitution & the UaTJpeuing of certain 
events. The jury found him guilty 
& he was sentenced to death. On 
appeal to the Ot. of Criminal Appeal 
the trial Judge’s charge to the jury 
was challenged on the ground (inter 
alia) that the Judge did not direct the 
jury to the question of “ irresistible 
impulse,” which, it was contended, was 
of itself a good defence in law, thai was 
to say, that even If the accused knew 
the nature & quality of his act Sc knew 
it was wrong, ho had a complete defence 
in law if ho nevertheless perpetrated 
the crime in obedience to an uncon- 
trollable or irresistible Impulse to do 
the act : — Tleld : by the Ot. of Criminal 
Appeal, there was no evidence to 
sustain this contention ; it was Incon- 
sistent with the case made at the trial, 
So the accused’s appeal must be dis- 
inissed, — v. O’Brtisn, [1936] 
1. B, 263.— IR. 

245 ill. ,) — The driver of a 

motor oar was charged with causing 
the death of a pedestrian by hla reck- 
less driving. He stated that ho was 
not guilty “in respect that by the 
Incidence of temporary mental dls- 
sooiation due to toxic exhaustive 
factors he was unaware of the presence 
of deceased on the highway « of his 
injuries So death, So was Incapable of 


appreciating bis immediately previous 
& subsequent actions.” It vpas not 
disputed that the pedestrian’s death 
hod boon caused by the excosHlve 
speed & dangerous mauccuvring of the 
oar : — Held : if accused was otherwise 
in a condition which juslifled his 
driving a car, So if, through no fault of 
his own Sc for some cause outwith his 
control & which ho was not bound to 
foresee, he became either gradually or 
suddooly not master of hie action, 
(hrough some mental defect. So was In 
that state at the time of the accident, 
the jury were entitled to return a 
verdict of not guilty. — H.M. Advocate 
V. Ritchie, [1926] S. O. (J.) 45. — 
SCOT. 

263 Iv. .] — R. V. Brocken- 

SHIRK Sc Clarkson, [1932] 1 D. L. R. 
156 ; [1931] O. R. 806; 66 Can. C. C. 
340.— CAN. 

PART I. SECT. 6, SUB-SECT, 2.— E. 

279 i. Need not he scienlific evidence.] 
— R. V. McOosKEr, [19271 2 D. L. R. 
539; 47 Can. Grim. Oas. 122; 60 

0. L, R. 44.— CAN. 

e i. . 1 — R. V. Brookenshire So 

Clarkson, [1932] 1 D. h. R. 156 ; 
[19311 O. R. 806 ; 66 Can. C. O. 340.— 
CAN. 

PART I, SECT, 6. SUB-SECT. 3.— A. 

h i. .3 — Wart AM Sinch v. 

R. (1926), I. L. R. 7 Lah. 141.— IND. 

PART I. SECT. 6, SUB-SECT. 3.— B. 

2971v. .] — Evidence of drunken- 
ness falling short of a proved incapacity 
in accused to form the intent necessary 
to constitute the crime, & merely 
establishing that his mind was affected 
by drink so that he more readily gave 
way to some violent passion, does not 
rebut the presumption that a man 
Intends the natural consequences of 
his acts* — S hkru & Gama v. R. (1923), 

1. L. R. 7 Lah. 60.— IND. 

308 vlll. .] — The accused 

appealed from his conviction for 
murder. It had been contended in his 
defence that at the time of hie act his 
condition from drink was such that the 
act could not be murder : & he alleged 
misdirection by the trial judge to the 
jury on this question, which involved 
the law as to what state of Incapacity 
resulting from drink will reduce a 
crime from murder to manslaughter ; — 


Held : in the circumstances of the case, 
an essential question for the jury was : 
given the existence of some degree of 
capacity in the accused, Sc assuming 
the facts deposed to by Crown wit- 
nesses, if credited, in describing the 
accused’s act in striking the fatal blow 
& his conduct & expressions before So 
after that act, whether or not be was 
BO affected by drink as to be incapable 
of having the intent to kill or of having 
the intent, In reckless disregard of the 
oonsequenots, to cause some bodily 
injury, ” laiown ” to him to be ” likely 
to cause death.” That question was 
one upon which the jury must pass In 
order to enable tliom to determine the 
existence or non-existence of the intent 
in fact. As the trial judge, while 
properly directing the jury’s attention 
to the defence as put forward by 
accused’s coimsel, that accused was in 
such a state that his mind was not 
functioning, that his “ mind was gone,** 
that he was incapable of a degree of 
“ thought ” enabling him to be aware 
of tlie naturf) of bis physical acts, did 
not direct them to tht^ question above 
defined, there should be a new trial. — 
MacARKILL V. R., [1931 1 S. C. R. 330 ; 
3 D. L. R. 166 ; 65 Can. C. C. 81 ; 
revsff .. S. C. 8 ut > nom . It. v , McAskill 
[19311 1 D. L. R. 979.— CAN. 


803 ix. .] — Prisoner was 

Indicted for the murder of a police 
ofBcor, The only defence was that ho 
was so drunk as to be Incapable of 
forming an intent Sc therefore) was at 
most guilty of manblaughler. 'the 
judge chai'god the jury thuR : “ \\ hat 
you must aetermine is if this mau can 
show that his mind was so aflcM‘<<’d by 
the drink bo had taken tJait he was 
Incapable of krK>wing that wlud he 
was doing was dangerous S' so likedv 
to Inflict serious iujiirj. That is your 
test. If upon the w’hoJo evidence yon 
feel honestly that this man w-as drunk 
to the extent tfiat he did not kiiow 
what he wa^ doing was dnugerons Sc 
Jikelj” to cause serious injuiT, tb<m the 
offence ought to ho reduced to man- 
elaughter, but that is for you 
Held : a misdirection. — It. v. Kovach, 
[1931] 1 D. L. R. 977 : 06 O. L- R. 398 ; 
55 (’an. C. <k 40.— CAN. 


303 *. .] — R. V. MoASK LL, 

[1930] 3 M. P. R. 469.— CAN. 

303 xi. .] — R. G 

[1937] 3 W. W. R. 109.— CAN. 



PART 1. SECT. 8. SUB-SECT. 2.— B. 

45 Q iv, . ] — Where several 

persons join in beating another with 
lathis, Sl inflict such serious injuries 
on him that he flies shortly after the 
boating, all are guilty of the oft’enoe of 
murder without distinction. — K. v. 
Umkd (1923), 1. L. 11. 45 AU, 727.— 
IND. 

456 V. .] — The doing to 

death of one person at the hands of 
several persons, in circumstances in 
which it could never be known by which 
hand life was actually extinguished, 
amounts to murder, & not merely 
attempted murder, on the part of 
each of the persons concerned. — 
Ghosh v. K. (1924), 41 T. L. K. 27 ; 
L. U. 52 Ind. App. 40.— IND. 

PART I. SECT. 6, SUB-SECT. 3.— 
A. (a) i. 

f i?ape — Flitting haTid over 

girVe months — R. v. Hewston & 
Gopdard (1930), 55 Can. 0. O, 13.— 

CAN. 

PART 1. SECT. 6. SUB-SECT. 3.— 

A. (b). 

h I. .1 — The mere standing by 

ready to render assistance If necessary 
In the commission of a crime la enongn 
to constitute aiding & abetting, as the 
fact that help Is at hand Is of assistance 
to the actual perpetrator & facilitates 
the commission of the crime. — R. v. 
Mbande, [1933J A. B. 882.— S. AF. 

PART 1. SECT. 6. SUB-SECT. 3,— 

B. (a). 

n 1. .]— A person cannot be said 

to have aided & abetted another, where 
the latter had no ooiisoiousness of his 
act & exercised no volition In the 
matter. — R. v. RASOOh, [19241 App. D. 
44.— S. AF. 

n ii. A— Held : it did not follow 

as a matter of law that, If appet. aided 


& abetted the shopbreaking by keeping 
watch ontside, he Tvas cnminally re- 
sponsible for the homicide committed 
by his confederates within. Whether 
it followed from the facts was a 
question for the jury, depending on the 
conciusion they drew as to the nature 
of the plan to which ho lent hts aid 
& as to his knowledge of his con- 
federate’s intention. — Brennan v. H. 
(1 93(>). 55 C. L. R, 253 ; 42 Argus L. R. 
318 ; 10 A. h. J. 116.— AUS. 

612 i. Larceny.} — To sustain a con- 
viction against several for taking a car 
without the owner’s consent, it must 
bo shown that each participated or 
that they were acting together. — 
R. V. Rice. [1936] 1 B. L. R. 141 ; 10 
M. P. R. 71 ; 65 Can. O, O. 97.— CAN. 

PART I. SECT. 6, SUB-SECT. 8.— 
B. fb). 

630 1. Manslaughter — Death in a fight. ] 
— R. V. Silverstone, [1931] 3 B. L. R. 
760 ; O. R. 50 ; 55 Can. C. O. 270.— 
CAN. 

630 ii. Wife drowning herself 
children — Husband presenl connivf7w.] 
— The prisoner was charged with the 
murder of his wife & their two young 
children, who met their deaths by 
drowning. The Jury asked to be 
directed as to the responsibility of 
the prisoner on the assumption that 
bis wife took the children into the 
water without his assistance, while 
ho stood by oonnivliig to ” the act. 
The jury found the prisoner guilty of 
the manslaughter of his wife & the 
children : — Held : the verdicts of 

manslaughter of the children should 
stand ; the verdict of manslaughter 
of the wife should also stand. The 
legal result of that finding was, in the 
clroumstancee, that the accused was 
guilty as a participator or principal 
in the second degree. — R. v. Russell, 
[1933] V. L. R. 69 ; Argus L. R. 76.— 
AUfi. 


sd. Assault.] — M. assaulted S. with 
intent to rob him. B. was not present 
at the assault, but there was evidence 
that ho had boon seen earlier in the 
evening driving In his car with M,. that 
M., when pursued by S., immediately 
after the assault, took refuge in D.’s 
car, in which B. was then seated, & 
which was stationary by the roadside, 
with its lights off, in a dark spot close 
to where the assault had been com- 
mitted : — Held : the jury was entitled 
to draw the Inference that the assault 
was committed in pursuance of a 
common purpose agreed upon by M. & 
D — M. & D. R. V. Dunn (1 930), 30 
S. R. N. S. W. 210 ; 47 N. S. W. W. N. 
79.— AUS. 

sg. Murder — Attempt to kidnap.}— 
In a chaige of murder an ac<5omplice 
in a kidnapping needs no corroboration. 
Homicide committed during an at- 
tempt at kidnaiJping is murder. — R. 
V. Bannister (Arthur), 11936] 2 
D. L. H. 795 ; 66 Can. C. C. 38 ; 10 
M. P. R. 391 ; 6 F. L. J. (Can.) 4.— 
CAN. 

sh. .] — An accomplice to 

kidnapping cannot be held for murder 
committed by another accomplice in 
the absence of proof of common in- 
tention or purposes — ^R. v. Bannister 
(Daniel), [19361 3 D. L. B. 540 ; 10 
M, P. R. 422 ; 66 Can. 0. 0. 352 ; 6 
F. L. .1. (Can.) 52.— CAN. 


PART I. SECT. 6, SUB-SECT. 8,— 
B. (f) ii. 

te. Common design to escape — Shoot- 
ing with intent to murder by one .] — The 
more fact that two men were attempt- 
ing together to escape ari’est does not 

» a oonvlotlou of both of them for 
mce oommitted by one in resist- 
ing apprehension. — R, v. Scott & 
Killiok, [19321^ 2 W. W. R. 124.— 
CAN. 
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ing^ p]?o0titut>ea contrary to Metropolitan 
Police Act, 1839 (c. 47), s. 44. It was proved 
that, though reap, received the profits of the 
business, he did not manage it, but left it in 
charge of a manager, to whom he had given 
express instructions not to allow prostitutes 
to assemble on the premises. Besp. only 
visited the premises once or twice a week, 
& there was no evidence that any offence had 
been comipitted in his presence or with his 
knowledge ; — Held : having delegated all 
his authority to the manager & become a 
mere absentee, he was responsible for the 
acts of the manager, & was liable to con- 
viction. — Allen v. Whitehead, [1930] 1 

K. B. 211 ; 99 L. J. K. B. 146 ; 142 L. T. 
141 ; 94 J. P. 17; 45 T. L. B. 655; 27 

L. G. B. 652 ; 29 Cox, O. 0, 8, D. C. 

Annotation: — Befd. Wilson v. Miirphy, [1937] 1 All E. B. 

315. 

708a. Not supported by evidence that de- 

fendant accessory after the fact.] — v. 

Fitzpatrick, No. 40a, ante, 

732a. .] — R. V. Fitzpatrick, No. 40a, ante, 

750. Add, Annotation : — Apld. R. v. Woods (1930), 
143 L. T. 311. 

751. Add, Annotation : — Consd. R, v. Woods 
(1930), 143 L. T. 311. 

751a. .] — On a charge of attempting to obtain 

by false pretences, “ intent ” & attempt 
must be carefully distinguished. — R. v. 
Punch (1927), 20 Cr. App. Rep. 18,C. 0. A. 

-Two letters were written by the 
accused to a man who had advertised for a 
situation & were sent to him by post. The 
letters, which w^ere couched in obscene & 
lecherous terms, purported to be written by 
a woman, & invited the recipient to come to 
the place where the accused lived, to have 
immoral relations. The recipient, on reading 
them, believed they were written by a woman. 
He did not go to the i:>lace where the accused 
lived, & no meeting between them took 
place. The accused was charged with 


V(d. XI7.— Ctimiiiai Law. Oaaes 616a— 7W. 

attempting to procure the commission of an 
act of gross indecency by the recipient of 
the letters with himself. At the trial the 
jury were asked to say only (i) whether the 
accused was the writer of the letters, & 
(ii) if so, whether the letters amounted to an 
attempt to procure the commission of the 
offence charged. The jury received no 
direction in regard to what was necessary in 
law to constitute an attempt, as distinguished 
from mere intention, to commit an offence. 
The jury convicted the accused : — Held : 
the accused’s acts were only remotely, & 
not immediately, connected with the com- 
mission of the offence, &; the jury should 
liave been directed that such acts did not in 
law constitute an attempt to procure the 
commission of the offence charged. The 
conviction must, accordingly be quashed. — 
R. V. Woods (1930), 143 L. T. 311; 46 

T. L. R. 401 ; 29 Cox, C. 0. 165 ; 22 Cr. App. 
Rep. 41, C. C. A. 

751c, .] — R. V. Freedman, No. 10779a, post, 

755. Add, Annotation: — Hefd. R. v. Punch (1927), 
20 Cr. App. Rep. 18. 

766. Add, Annotations : — Apld, R. v. Woods (1930), 
143 L. T. 31 1. Refd. R. v. Punch (1927), 20 
Cr. App. Rep, 18. 

782. Add, Annotation : — Refd. B. v, Manley (1932), 
97 J. P, 0. 

788a. Of first marriage — Bigamy.] — A., a 

married woman, in the lifetime of her hus- 
band, married 13., who was a widower, B. 
having been the husband of A.*s deceased 
sister : — Held : if B. knew at the time of 
his marriage with A. that she was a married 
woman, he might be convicted of the felony 
of counselling A. to commit bigamy. — R. v. 
Brawn (1843), 1 Car. & Kir. 144 ; suh nom, 
R. V. Bawn (1843), 1 L. T. O. 8. 528 ; 7 
J. P. 530 ; 1 Cox, C. C. 33. 

795. Add. Annotation : — Refd. R. v, Manley, [1933] 
1 K. B. 629. 

799, Add. Annotation : — Dlstd. R. v. Woods (1930), 
143 L. T. 311. 


PART I. SECT. 6, SUB-SECT. 4.— F. 

693 i. May be ijidicted as principal.] 
— An aot^esaory before the fact to a 
felony may be indicted as a principal, 
but if it If* sought to prove that he was 
an accessory & not a principal it is 
an essential part of the Oi’own cose 
to prove that there was a felony com- 
mltted. — H. v. See Lun & wei.sh 
(1922), 32 S. B. N. S. W. 363 ; 49 
N. S. W. W. N. IlG.— AUS. 

PART I. SECT. 6, SUB-SECT. 

734 i» Indictment as accessory to 
murder — Acquittal of principal.] — A 
husband was found g^lty on a charge 
of being an accessory after the fact to 
the murder of a child by his wife. 
The wife was subsequently charged 
with the murder & acquitted : — Befd : 
the acquittal of the wife was not suffi- 
cient ground for quashing the con- 
viction of the husband,-— It. v. Wil- 
liams (1932). 32 S. B. N. S. W. 604; 
49 N. S. W. W. N. 144.— A US. 


PART I. SECT. 6. SUB-SECT. 6.— 
B. (a). 

750 V. .1— B. V. 

2 D. L. B. 821 ; 1 W. 

C3au. Crlm. Ooa. 236 ; 4 
CAN. 

»d. Overt act followed by change of 
mind.] — Whore the prisoner has so 
far prosecuted his orifolnal purpose as 
otherwise to be guilty of an attempt. 


Bump, 

W, B. 649 ; 61 
I B. O. B, 36.- 


be is not exculpated by the fact that 
owing to a more change of mind ho 
desists, of his own free will, from 
completion of his purpose. With 
intent to brook & enter a shop, a con- 
fedonite of the iwisoner climbed to a 
8uital>lo position & inserted a lever 
imder a window. Before ho exerted 
any force on the lever he changed his 
mind & descended : — Held : the acts 
were sufficient to constitute an attempt 
to break & enter the shop. — it. v. 
Page, [1933] V. L. B. 351; Argus 
L. R. 374.— AUS. 

PART I. SECT. 6, SUB-SECT. 6.— 
B. (b). 

763 vi. B. t). Duffy. [1931] 

4 M. P. R. 81 ; .57 O. C. a 186.— CAN. 

PART I. SECT, 6, SUB-SECT. 6.— C. 

772 i. LtabUUy for attempt — Larceny.] 
— R. V. Shaid. [19261 3 D. L. B. 653 ; 
[1926] 2 W. W. R. 319 ; 46 Can. Crlm. 
Cap, 209 ; 36 Man. L. B. 64.— CAN. 

772 H. ,]^ — Accused was 

convicted of attempting to steal money 
from the person of a man in a public 
street. It was proved that the accused 
put his hand towards the man ‘s pocket 
with the object of stealing money 
therefrom, but it was not proved that 
there was anything in the pocket : — 
Held: in order to support a con- 
viction of attempt to steal, it was not 
necessary to prove the existence or 

5 


anything which could have been stolen ; 
& conviction sustained. — L amont v. 
Stbathern, [1933] S. C. (J.) 33. — 
SCOT. 


PART I. SECT. 6, SUB-SECT. 6.— D. 

sf. Charge of assauU with intent to 
commit rape — Amounts to charge of 
attemnied rape .] — K. v. MAriNTTRE 
(1925), 43 Chn. Ci-lnK Gas. 356.— CAN, 

sff. Where full offence not proved .] — 
Where complete commission is not 
proved, the depositions must be con- 
sidered de novo in deciding whether 
the evidence establishes an attempt. — • 
H. V. Guit, [1937] 1 D. L. K. 23S ; 67 
Can. C. O. 240.— CAN. 


PART I. SECT. 6, SUB-SECT. 7.— A. 

jjl, .J — Every of 

legal responsibiJlty who knowingl.v A 
volimtarily co-operates with, or aids 
or assists or advises or encourages 
another in the ooinmission of a erime 
is an aeooniplice, without regard to 
the degree qf guilt.-- K. r. CAL- 
'Ui, l]924J 4 I). L. K. 3 

\V'. W. R. 35 7.— CAN. 

J, —.] — An accused may 

beconvicRKl on a oharpiof counselling 
an offence, although the person 
counselled did not actually commit t le 
offence, — R. t?. Yeb Jam Hong (Saak.). 
11929] 1 D. L. B. 17^ 50 Can, CJrlm. 
Gas. 372 ; [19281 3 W. W. B. 490.— 
CAN. 



Inoiash and Empirb Diobst Supplement. 


®1S^ AnnotaUmis : — Coilsd. Sorrell v* Smith, 
tl92^ A 0. 700. Held, British Oxygen Co. 
V. Liquid Air, [1926] Oh. 383. 

814. Add, Annotations : — As to (1) Reid. Hardie & 
Lane v, Chilton, [1928] 2 jK. B. 306. Aa to 
(2) Consd. Sorrell v. Smith, [1926] A. C. 700. 
Generally, Reid. G. W. K. v. Dunlop Rubber 
Co. (1920), 42 T. L. R, 376 ; Re Simms, Ex p. 
Trustee, [1034] Ch. 1. 

860. Add. Annotation : — Consd. R. v. Manley 
(1932), 97 J. P. 6. 

861. Add. Annotations: — As to (1) Consd. R. v. 
Manley (1932), 97 J. P. 6. Generally, Reid. 
R. V. Berg, Britt, CaiT(§ & Lummies (1927), 
20 Cr. App, Rep. 38. 

862a. Conspiracy to procure admission to Inn of 
Court — Forged certificates.] — The Benchers 
of the Inns of Ct. owe a duty to the public in 
respect of admission to the Bar ; therefore a 
fraud committed upon them to procure such 
admission is a mischief against public policy 
none the less because its intent is not to pro- 
cure money for the offender. — R. v. Basset 


(1931), 47 T* L. R. 222 ; 76 Sol. Jo. 121 ; 22 
Or. App. Rep. 160, 0. 0. A. 

902. Add, AnnoMion .'—Reid. R. v, Gordon (1926), 
133 L. T. 734. 

912a. On a prosecution for a crime, 

the proof whereof is supposed to consist 
wholly or in part of evidence of a conspiracy 
entered into by the party then indicted, « 
under trial, so that the conspiracy is to be 
given in evidence against him, general evi- 
dence of the existence of the conspiracy 
charged, may be received in the first instance, 
though it cannot affect such deft., unless 
brought home to him or to an agent em- 
ployed by him. — The Queen’s Case (1820), 
2 Brod. & Bing. 302 ; 129 E. R. 983. 

930. Add. Annotation : — Reid* R. v. Luberg (1926), 
136 L. T. 414. 

933a, Though no direct communication 

between conspirators.] — R. v. Meybick, R. 
V, Ribuppi (1929), 46 T. L. R. 421 ; 21 Cr. 
App. Rep. 94, 0. C. A. 


Part II. — Original Criminal Jurisdiction 


930a. .] — Grey’s (Lord) Case (1641), 1 

State, Tr. 439. 

961a. Right ol Scotch peer.] — Sanchar’s (Lord) 
Case (1612), 9 Co. Rep. 117a ; 77 E. R. 902 ; 
svh nom. Sanquirb’s (Lord) Case, 2 State 
Tr. 743. 

Annotations : — Consd. R. v. Graham (1791), 2 Leach, 547. 

Reid. Clarendon's Case (1067), 6 State, Tr. 291. 

967a. Not by articles exhibited by peer In 

House of Lords.] — Clarendon’s (Earl) 

Case (1667), 6 State, Tr, 291. 

976a, .] — Somerset’s (Duke) Case (1661), 

1 State, Tr. 615. 


985a. Right to take advice of Judges as to sub- 
mission of defence.] — De Clifford’s (Lord) 
Trial, [1936] W. N. 4 ; 81 L. Jo. 60. 

986. Add. Annotations : — Consd. R. v. Judge, Ex p. 
Isle of Ely Justices, [1931] 2 K. B. 442. 
Refd. R. V. Edwards, Ex p. Welsh CJhurch 
Temporalities Comrs. (1933), 49 T. L. R. 
883. 

989. For ** B. v. Elliot” read “ R. v. Elliot, 
Hollis & Valentine.” 

Add. Annotations : — Refd. R. v. Paty (1704), 
2 Ld. Raym. 1105 ; Burdett v. Abbot (1811), 
14 East, 1. 


h iii. .1---Under sect. (59 (d) 

of (Jriiuinal Code a persou who counsels 
anot her to commit an offence is gniilty 
of the substantive offence of coiinKeJ" 
ling:, oven thoti|?h the offence oounseUed 
is not committed or attempted. — R, 

V. Gokdon & Gordon, [1037] 2 

W. W. R. 455.~-CAN. 

PART 1. SECT. 6, SUB-SECT. 8.—A. 

B i. ,] — Conspiraey cannot exist 

unless two or moi'e jiersons are parties 
to an agreement to do an illegal act, 
or to do a legal act illegally, both know- 
ing, or being deemed to know, that the 
carrying out of the purpose involves 
the commission of an indiotubJo offence. 
— R. V. Skoal, [1925] 4 D. L. R. 762 ; 
Q. R. 39 K. B. 436.— CAN. 

s li, TP'hat amounts to — Conspiring 
toiih another ignorant of intended fraud.] 
— R. V. SeguiRE (Ont.) (1928), 49 Can. 
Crlm. Gas. 266.— CAN. 

ak. Conspiract/ to effect public mi$- 
eftfe/.]— Conspiracy to effect a public 
mischief, or to prevent the administra- 
tion of justice, is a crime at common 
law. — R. V, Cameron, [19351 4 D. L. R. 
447 ; 64 Can. 0. O. 224 ; 60 B. O. R. 
179.— CAN. 


& wile cannot conspire together so as 
to bo guilty of the crime of conspiracy. 
— R. V. MoKeohie, [1926] N. Z. L. R. 
1.— N.Z. 

PART I. SECT. 6, SUB-SECT. 8.--N. 

881 li. .] — Although con- 

spiracy to commit a crime, being in 
itself an indictable offence, may bo 
(charged alone in an indictment & inde- 
pendently of the crime conspired to be 
committed, it Is nevertheless necessary 
that a count charging conspiracy alone, 
without the setting out of any overt 
act, should describe it in such a w^ay 
as to contain in snbstance the funda- 
mental ingredients of the particular 
agreement which is charged, or, in 
other words, in such a way as to specify 
in substance, the speolflc transaction 
intended to be brought against the 
accused. — Brodie v. R,, [1936] S. C. R. 
188 ; 3 D. L. R, 81 ; 66 Gan. C. C. 
289.—CAN. 

894 ii. .] — R. D, Book- 

halter & Lanin, [19241 3 D. L. R. 
122 ; 42 Can. Orim. Oaa. 186.— CAN. 

894 111. .] — R. V. Porter & 

Marks (B. 0.),J1928] 4 D. L. R. 826 ; 
60 Can. Grim. Oas. 899.— CAN. 


PART I. SECT. 8, SUB-SECT. 8.— C. 

831 1. One atone cannot conspire.h- 
There con he no conspiracy unless two 
or more minds are aa idem as to their 
object. — IIarbis v. R. (1927), 48 
N. L. R. 330.— S. AF. 

835 1. Husband dt wife .} — Husband 


PART I. SECT. 6, SUB-SECT. 8.— O (a). 


921 1. Cemspirewy nuxy he inferred 
from facts procedL}— R. v, SnuiNaTON 
(B. C.) (1926), 46 Can. Orlm. (3as. 249.— 
CAN. 


921 11. 8. P. R. V. Thornton (B. 0.) 
(1926), 46 Can. Crlm. Cas. 249.-~CAN. 
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q i, ,] — If an Information 

charges a conspiracy between A., B., 
C. & D., together & with E. & F. & 
others, & a oonvlotlon finds A. gull^ 
of a conspiracy with B, & with B. & F. 
& others, the conspiracy on which A. 
Is convicted Is not a different con- 
spiracy from the one on which he was 
charged, — R. t?. Marino & Crisofi, 
[19271 2 W. W. R. 468 ; 47 Can. Orlm. 
Cas, 348 ; 38 B. 0. R. 452.— CAN, 


PART 1. SECT. 6, SUB-SECT. 8.— 

O. (0). 

986 X. .] — The rule of 

evidence that, on charges of conspiracy, 
the acts & declarations of each oon- 
spirator in furtherance of the oommon 
object are admissible against the rest, 
is applicable on a charge of bribery, 
since the crime of bribery involves 
corrupt conduct of. & the acting In 
oonceirt by. the existence of a oommon 

S urpose between, the persons oonoemed. 

b Is Immaterial whether the exlstenoe 
of the common purpose or the par- 
ticipation therein of those alleged to 
have participated In the crime be proved 
first, thougb either element is nugatory 
without the other, — R. v. Levy, [19293 
App. D. 312. — S. AP. 


936 xl. — — -- — Evidence of 
statements made by one conspirator 
against an alleged oo -conspirator after 
the former had been arrested held not 
admissible against the latter.— R« v. 
Pepper, [19373 1 W. W. R. 62; 1 
B, L. R. 617 ; 44 Man. L. R. 412 ; 6 
L. Jo. 212 ; 67 0. 0. 04311.— CAN. 



?oL m.-Crindnal Law. Cases 090—1048* 


90O« ^dd* *AnHot(ition — ^R6fd« R, v» GjrahazDi'- 
Campbell (Sir), Mxp. Herbert, [1936] 1 K. B, 


991. Add. Anndtation : — Consd. R. v. Cory, [19271 
llt^B. 810. 


992. Add. Annotation: — Retd. Leyton U. 0. v. 
WUkinson, [1027] 1 K. B. 863. 

1005* Add, Annotation : — Refd. Musical Per- 
formers’ Protection Assocn., Ltd. v, British 
International Pictures, Ltd. (1930), 46 

T. L. R. 486. 

1016a. Power to order payment ot taxes In respect 
of honorarium payable to clerk of court.] — 
An oMer made by the Centml Criminal Ct. 
directing that any taxes demanded by the 
Inland Revenue authorities in respect of 
an honorarium payable to the clerk of that 
ct. shall be paid by the public bodies by 
which the salaries of the ct.’s officials are 
payable is not invalid & not in excess of the 
powers of the ct. under Central Criminal Ct. 
Act, 1834 (c. 36). — R, v. Central Criminal 
Court JJ., Ex p. London County Council, 
[1926] 2 K, B. 43 ; 94 L. J. K. B, 479 ; 132 
L. T. 666 ; 89 J. P. 65; 41 T. L. R. 
269 ; 69 Sol. Jo. 381 ; 27 Cox, C. C. 734, D. C. 

1022a. .] — R. V, Devon JJ., Ex p. Public 

Prosecutions Director, No. 1138, post. 

1030. Add. Annotation : — Dlstd. R. v, Teesdale 
(1927), 138 L. T. 160. 

1031. Add., Annotation : — Dlstd. R. v. Teesdale 
(1927), 1.38 L. T. 160. 

1031a. ,] — It is not necessary in 

order that a person may be dealt with as an 
incorrigible rogue imder Vagrancy Act, 1824 
(c. 33), s. 6, on a second conviction for any 
of the offences named in sect. 4 of that Act, 
that the previous conviction should use 
the actual words “ rogue & vagabond,** 
since the statute itself provides that a person 
convicted of any of those offences “ shall be 
deemed a rogue & vagabond.’* — R. v, Tebs- 


dale (1927), 138 L. T. 160 ; 91 J. P. 164 ; 
44 T. L. R. 30 ; 28 Cox, O. C. 438 ; 20 Or. 
App. Rep. 113, 0. C. A. 

1032. Add. Annotation: — Folld. R. v, Dixon, 
Southampton Justices, Exp, Porteous (1929), 
142 L. T. 697. 

1032a. — Before charge gone Into.] — > 

Deft., who was represented by a solr., was 
cl^rged before a ct. of summary jurisdiction 
with an offence for which, if convicted, he 
would be liable to imprisonment for a term 
exceeding three months. Ho was not ,m- 
formed of his right to trial by a jury on 
appearing before the ct., before the charge 
was gone into, but he was so informed after- 
wards, when all the evidence had been heard, 
but before the ct. had announced their 
decision. Deft, protested twice by his solr. 
that he could not at that stage be put to 
this election, but on being informed by the 
chairman that if he did not elect, the case 
would be sent for trial, he stated by his sob. 
that he would be dealt with summarily. 
Deft, was then convicted & lined : — Held : 
the proceedings were a nullity as the giving 
of that information to the pei^son charged 
on his appearing before the ct., “ before the 
charge is gone into,** in accordance with 
Summary Jurisdiction Act, 1879 (c. 49), 
8. 17, is a condition precedent to the validity 
of the subsequent proceedings. Accordingly 
the conviction was quashed. — R. v, Dixon, 
Southampton Justices ; Ex p, Porteous 
(1929), 142 L. T. 697, 598 ; mb nom. R. v. 
Hampshire Justices, Ex p. Porteous, 94 
J. P. 70 ; 46 T. L. R. 157 ; 28 L. G. R. 
84 ; 29 Cox, C. C. 113, D. C. 

1034. Add, Annotation: — Folld. R. v, Dixon, 
Southampton Justices, Ex p. Porteous 
(1929), 142 L. T. 597. 

1042. Add, Annotation: — As to (1) Consd. China 
Navigation Co. v, A.-G. (1932), 48 T. L. R. 
375. 


PART XI. SieCT 1, SUB-SECT. 6, 


•a. Election for speedy trial,] — Tl. v. 
Cummins (N, S.) (1928), 50 Can. Grim. 
Cas. 375.— CAN. 

gb. .] — When a prisoner has 

elected a speedy trial, hia consent to 
be 80 tried, on additional charges 
which it la songht to prefer against 
him, ia required only when they are 
not founded on the facta or evidence 
diaolosed in the depoeltiona. — II. v. 
Duff (Saak.), fl929J 1 D, L. R. 152; 
60 Can, Crlm. Cas. 246 ; [1928] 3 

W. W. R. 550.— CAN. 


»c. .]— R. V. Yeb Jam Hong 

(Saak.), [1929] 1 D. L. R. 179; 60 
Can. Crlm. Cas. 872 ; [1928] 3 W. W. R. 
490.— CAN. 


»d. .1 — B. V, Speidel (Alta.) 

(1929), 62 Can. Grim. Cas. 311.— CAN. 

se. ,] — When a prisoner has 

consented to a speedy trial before the 
district ct. iudge^s criminal ot. on the 
charge for which he has been com- 
mitted for trial, he may be so tried 
without any further consent on any 
other charge founded on the facts or 
evtdenoe dlacloaed In the depositions. 
— R. V. Dibderioh 3c Liberty (Alta.), 
[19291 3 W. W. R. 748 ; 52 Can. Grim. 
Cos. 370.— CAN. 

good election for a 
speedy trial was held not to be affected 
by iho fact that a subsequent election, 
made after a slight correction in the 
ohsj^e, may not have been taken in the 
per manner. — R. v, WoNo Check 
F, [1980] 8 W. W. R. 281.— CAN. 


sh, .] — ^When a prisoner has 

elected for a speedy trial on the chai^ 
or charges for which he has been com- 
mitted for trial, his consent to be so 
tried on additional charges which it ia 
sought to prefer against him is required 
onlv when they are not founded on the 
facts or evidence disclosed in the 
depositions, — R. v. Coodin, [1934] 
1 W, W. R. 784 ; 2 D. L. R. 709 ; 
61 C. 0. O. 353 ; 42 Man. L. R. 322.— 
CAN. 

git. trial,} — ^On appeal by 

the Crown from the acquittal of the 
accused on a speedy trial of a charge 
under Opium & Narcotic Drag Act, 
1929, the Ct. of Appeal ordered a new 
trial. The accused was, without re- 
election, tried again before the County 
Ct. Judge’s Criminal Ot. & convicted. 
On an appU<M/tion for habms corpus 
with certiorari in aid ; — Held : said ct. 
had become functus offioio upon the 
acquittal of the accused, &, in the 
absence of the consent of the accused, 
was without jurisdiction to re-try 
him. Sect. 1014 (4) of the Code 
applies only to the case of an appit. 
convicted ” ; & the fact that In this 
ease the Ot. of Appeal did not direct 
tho mode of new trial was, presum- 
ably, Iwcause it had no power to do so. 
— R. V, Chow Wai Yam, [1937] i 
W. W. R. 435.— CAN. 

il» JHyht of accused to be tried ft?/ 
jury — Receiving stolen propeHy, J — (1 ) 
Although property alleged to have been 
Stolen or to have been received Rowing 
it to have been stolen does not exceed 


$10 in value & the offences arc, there- 
fore, triable summarily ^ a police 
magistrate under Part VI. of the 
Criminal Code, they are nevertheless 
indictable olfonoes &. need not be 
tried Bummarlly. 

(2) W’here there was nothing to 
surest that the judge was of the 
opinion, & he could not proi>erly ho 
of the opinion, that the property 
alleged to have been received knowing 
it to be stolen did not exceed $200 in 
value, the case fell under sect. 07 of 
North-West TerrltoHea Act, 188G 
(which Is still in force), & when the 
accused electeti for a jmy trial a jury 
of six was a properly constituted 
trlbimal. (3) Wl>en the stolen pro- 
poitv alleged to have been kuowhigiy 
received consisted of caiu’clh'd .share 
certificates which appean-'d to ho nhrn 
received by the aoeiiHed valid certj/i- 
cates with a market value far in excess 
of $200, & it Wits not shown that, he 
was implicated in any vviy In the 
erasing of the cancellation n)arks:- — 
Held : it could not properly )>e sai<l. 
f r the purpo.se of the apidJontlori of 
sect. 67, that their value did 
$200.— R. V. I)USENBFiin, [1930] 1 
W W R. 717 ; 53 Can. C. C. 166 ; 24 
Alta. L. R. 415.— CAN. 


part n. SECT 2. SUB-SECT. 1. 
r I. Offence commuted before jums- 
diction granted — Trial suhseauent to 
-R. V, Heisucr (N. S.), [1928] 
3 D. ii. R, 221 ; 49 Can. Grim. Oaa. 
841.— CAN. 



^b\e bai ooiiltjplafod by receipt of 

me proceeds ip this oounliy, is tasticiable 
m tius ootmtry.~E, c. Ltm (1924), 18 Cr. 

» 5^1 0* Oe Art 

iP9t)« Add» Annotation: — As to (1) Oonsd. China 
Navigation Co, v. A.-G. (1932), 48 T. L. R. 
375. 

itOO. Add, Annotation: — Reid. The Fagemes, 
[1926] P. 185. 

1101. Add, Annotation : — Dlstd. The Fagernes, 
[1927] P. 311. 

1124. Add, Annotations: — As to (2) Reid. The 
Fagernes, [1920] P. 185. As to (4) Reid. The 
Fagernes, [1920] P. 185. Generally, Reid. 
China Navigation Co. v, A.-G. (1932), 48 
T. L. R. 375. 

1138. For the existing paragraph in original 
volume substitute the following paragraph ; — 

^ person on 

board one of His Majesty’s ships, which was 
then in commission lying in the tidal 
waters of the Firth of Forth above the Forth 
Bridge, was alleged to have committed 
larceny as a clerk or servant to the Navy, 
Army Air Force Institutes. He was 
placed under arrest by an executive oflicer 
of the ship, &, some days later, by which 
time the vessel had arrived in Torbay, he 
was apprehended by the Devon police & 
charged before the justices, who committed 
him for trial at the Devon quarter sessions. 
The indictment chai'ged an offence contrary 


to liarceny Act, 1910 (c. 50), (1) 

committed on the high seas. Prisoner was 
arraigned & pleaded not guilty & a lury was 
impanelled, but quarter sessions d^Uned to 
proceed with the indictment upon the ground 
that Larceny Act, 1861 (c. 00), s. 116, which 
was said to give them jurisdiction, did not 
extend to offences committed in estuaxies or 
rivers in Scotland, & that the offence chaj^d 
was properly triable only by the Scottish 
cts. 1 — Held : quarter sessions had jurisdic- 
tion to try the indictment inasmuch as it 
alleged an offence which, by virtue of Nav^ 
Discipline Act, 1866 (c. 109), was committed 
within the jurisdiction of the Admlty. of 
England, & therefore, being an offence men- 
tioned in Larceny Act, 1861, it was triable, 
under sect. 115 of that Act, in the county 
where the offender was apprehended. — R. 
V, Dkvon JJ., Ex p. Public Prosecutions 
Director, [1924] 1 K, B. 503 ; 93 L. J. K. B. 
284 ; 130 L. T. 640 ; 88 J, P. 73 ; 40 T. L. R. 
213 ; 68 Sol. Jo. 422 ; 27 Oox, C. C. 693, D. 0. 

Sub-sect. 2. — Statutory Provisions. 

(Vol. XIV., p. 147.) 

See, now, Criminal Justice Act, 1925 
(c. 86), s. 11. 

Sub-sect. 3. — Change op Venue. 

(Vol. XIV., p. 150.) 

See, now, Criminal Justice Act, 1925 (c. 86), 
s. 11 (1). 


PART n. SECT. 2. SUB-SECT. 4.~-A. 

sa. Offence within Admiralty juris- 
dictum — By alien — Consent to prosecu- 
tion,] — CriDilnaJ Code, s. 591, requires 
the consent of the Governor-Genorttl to 
proceedinffs agrainst an alien for 
offences within Admiralty jurlbdicf ion. 
This docs not apply to offences affalnst 
provincial statutes. — R. v. Flahaut, 
11935] 2 D, L. R. 685 ; 9 M. P. R. 32 ; 
63 Can. O. 0. 308.-~CAN. 

PART 11. SECT. 2, SUB-SECT. 4.— B. 

g I. Arrival in Calcutta — Juris- 

diction of mai/istroie:}-— Whan some 
sailors committed an offence on board 
a British ship on lii^h seas, which siib- 
sequenUy arrived in Calcutta, the Chief 
Presidency Magistrate had jurisdiction 
under Merchant Shipping Act, 1894 
(o. 60), 88, 684, 686, to entertain a 
complaint against them. In the absence 
of evidence to show that they were 
not in Calcutta at the time. In any 
COSO, when the accused surrendered 
before the ct. it had jurisdiction to 
proceed with the trial. — B rngai. 
SUPKHINTENDENT & RemEJUBRANCEK 

OP Legal AppAUis v. Raisalee (1932), 
I. L. R. 60 CoJo. 44.--IND. 

PART II. SECT. 2, SUB-SECT. 6. 

0 1. .] — Sect. 591 of the OrimlnaJ 

CJode does not apply to on offence com- 
mitted on a ship moored at Lapointe 
Pier in Burrard Inlet. 

Even where the sect, applies, the 
leave of the Governor-General Is 
effective If obtained before the com- 
mittal of the accused for trial. — R. v, 
Fubuzawa (No. 2), [1930] 1 W. W. R. 
953, 965 ; 53 Can. O. 0. 398; 42 
B. C. R. 541. 548.--CAN. 

PART II. SECT. 8, SUB-SECT. 1.— A. 

1148 iv. .] — Accused, 

charged with Inflicting grievous bodily 
harm, was arrested on a warrant & 
brought before two justloes lor sum- 


mary trial in a judicial district other 
than that in which the off cnee was 
cnmralttod. JusticM^iB of the T)caoo in 
Saskatchewan have jurisdiction as such 
throughout the Province. Repleaded 
to the charge & made his defence, & 
it was not until he appealed from his 
conviction that he objected to the 
place of trial : — Held : applying 
Criminal Code, s. 577, applt. was 
properly charged & tried, even if 

884 did apply ; & even If he had a 
right to be tried in the district where 
the offence was committed, his objec- 
tion to the place of trial was raised too 
late. — R. V. RoBiciiTS, [1928] 1 D. L. R. 
260 ; 49 Can. Crlm. Cos. 171 ; 22 Soak. 
L. R. 242 ; [1927] 3 W, W. R. 844.— 
CAN. 

11621. Where act is act of omission — 
Embczzlerncni — Non-accounting for 
money received — Place to which account 
should have been rfudered,] — In a c.aso 
of criminal broach of trust by a servant 
whose duty it Is to render account at 
one place, & there is no evidence to 
show where the alleged misappro- 
priation was committed other than the 
fact of non -accounting, the venm may 
be laid In the place where the accused 
failed to account. If, however, there 
Is evidence to show where the mis- 
appropriation was committed, the 
venue must be laid either In that place 
or the place where the property was 
received or retained. In the latter 
case there is no alternative venue in 
the place where the account was to he 
rendered. — Paul de Plondor v. 
Emperor (1931), I. L. R, 59 Calo. 92. 
— IN0. 

PART II. SECT, 3, SUB-SECT, 1.— 
C. (a). 

t 1. .] —Held ; a letter 

written by deft, from a city In 
Penns yl vama to Ontario, enclosing 
money for travelling expenses con- 
taining instructions to proceed to 

8 


Montreal, was doft.’s act committed 
in Ontario, & a taking & enticing away 
within sect. 316 of the Coue. — R. v. 
LorruH (1926), 45 Can. Oim. Cas. 
390 ; 59 O. L. R. 65.— CAN. 

PART n. SECT. 3, SUB-SECT. 1.— 
C. (b). 

e 1. .] — Whore an 

offence charged is the fraudulent con- 
version of secm’ities which consists 
of a continuity of acts, & whore the 
beginning of the operation was in one 
county, & the continuation & com- 
pletion in another county, the accused 
may be proceeded against in either 
county. — K. v. Solloway, [1934] 
O. R. 31 ; 61 0. 0. 0. 297.— CAN. 

PART II. SECT. 3, SUB-SECT. 3. 

1264 xvi. .) — R. V, Db 

Brugk (1927), 47 Can. Grim. Oas. 311 ; 
60 O. L. R. 277.— CAN. 

1264 xvU. — .] — A change of 

venue will not be granted on the ground 
of local prejudice against the accused 
unless it plainly appears that such 
prejudioe exists as, will prevent a fair 
& Impartial trial being had at the place 
where the offence is alleged to nave 
been oommlttod. — R. v, Bronfman, 
[19301 1 W. W. R. 382 ; 53 Con. O. C. 
32 ; 24 S. L. R. 321.--^AN. 

sd. Appeal from refusal to change — 
British ColuTYtbia,] — Accused was con- 
victed at Prince Rupert on a charge 
of mui’dor. The Supreme Ot. of Canada 
on appeal set aside the convlotion St 
ordered a new trial. An application 
was then made by accused to change 
the venue & was dismissed. An appeal 
from the order was dismissed for want 
of Jurisdiction, as no appeal has been 
provided for by the Dominion Statute 
nor by the law of England applicable 
to this province. — R. v, Sankby (1927), 
49 Gan. Orim. Oafi. 196 ; 39 B. C. K. 
247.— CAN. 



VoL XI7.— Criminal Law. Cases 1869 — ^lM6a. 


Part ML — Limitation of Time for Criminal Proceedings. 

1269. Add. Annotation Apld. R. v. Hewitt (1925), 89 J. P. Jo. 721, 


Part IV.— Bail. 


1384a. Estreatment — Removal ol.] — R. v. 
Stewart (1931), 23 Or. App. Rep. 82, 
C. 0. A. 


1337. Add. Annotation : — Apld. Ex p. Hatry, 
(1929), 168 L. T. Jo. 303. 

1345a. .] — Ex p. Hatry (1929), 

168 L. T. Jo. 303. 


PART III. SECT. 1. 

sc. Offence for which penalty one 
year's imprisonment .] — A prosecution 
for an offence under a sect, of a Com- 
monwealth Act for which the only 
penalty provided la Imprisonment for 
one year, may be oomrnonced at any 
time after the commission of the 
ofCenco . — Re Huntley, Kxp. 0*Reoa.n 
(1934), 51 N. S. W. W. N. 93.— AUS. 

se. Vicennial prescription — Scotland. 1 
— The vlconnlaj proscription of crime 
does not form part of the law of 
Scotland. — Suqden v. H.M. Advocate, 
11934J S. O. 103.— SCOT. 


PART III. SECT. 2. 

1286 XV. .] — A pro.secution under 

Lands & Forest Act, 1926, is begnm by 
the layinjf of the information & not 
by the Issue of the .summons. — R. v. 
McDonnell, {19341 3 D. L. R. 146 ; 
7 M, P. R. 324 ; 61 C. 0. C. 268.— CAN. 


PART IV. SECT. 1. 

1301 vii. .] — R. V. Cooper- 

bloom (1924), 43 Can. Orim. Cas. 394. 
—CAN, 


1301 vili. .]— The main, 

although not necessarily the only, 
consideration that should determine 
the exoroiso of a magistrate’s discretion 
is the question of securing the attend- 
ance of accused. — Kok v. R. (1927), 48 
N. L. R. 267.— S. AF. 

jn 1. .] — Criminal Code, 

B. 096, provides that where the offence 
is punishable by imprisonment for 
more than five years a justice of the 
"peace, jointly with some other justice, 
may in certain circumstances admit 
tno accused to ball. One justice has 
no jurisdiction to take the recognis- 
ances, &, if he docs so, no liability is 
imposed, at least no liability which can 
be enforced In a summary manner. — 
B. V. Moore, 11924] 1 W. W. R. Ill ; 
41 Can. Crim, Cas. 164 ; 18 Sask. L. R, 
60.— CAN. 


m li. Jnstice of the peace .] — 

Under s. 664 of the Criminal Code a 
justice of the peace has jurisdiction to 
admit an accused to ball before he is 
brought before the justice in ct. on 
the charges preferred against him. — 
R. 17. McKenzie, [19291 3 D. L. R. 
799 ; 2 W. W. R. 421 ; 51 Can. O. C. 
423 ; 38 Man. L. R. 241 ; affg.^ [19291 
1 W. W. R. 249.— tlAN. 


st. Amount of hail — Power to in^ 
crease .] — Bail was fixed by a magis- 
trate at the dose of a preparatory 
examination of aooused who was com- 
mitted for trial. The examination was 
reopened to ascertain whether accused 
admitted eight previous oonvjotions. 
Upon his admission, prosecutor applied 
for an increase of bail, whloh the 
magistrate granted. Accused then 
applied for an order that the ball 
as originally fixed should stand : — 
Beld ; it was competent for the magis- 
trate to reconsider the amount of the 
bail.— swart V. R. (1923), 44 N. L. R, 
X33.— S. AF, 


•g* Effect of bail — WheOier reckoned 
as part of imprisonment.] — The time 
during which prisoner Is out on bail 
under an order for ball made at his 
request cannot bo reckoned as part of 
his term of imprisonment, even tbongh 
such order was ultra vires. — K. v. Xait, 
{19251 2 W. W. R. 129 ; 43 Can, Crim. 
Oas. 363.— CAN. 

sh. .1 — The time of im- 

prisonment for an offence against 
Manitoba Temperance Act does not 
continue to run while prisoner is out 
on ball pending an appeal. — R. v. 
SlPKS, 119251 3 D, L. R. 361 ; [19251 
2 W. W. R. 325 ; 44 Can. Crim. Cas. 
60 ; 35 Man. L. R. 151.— CAN. 

fj. Estreatment of bail.] — The ipro- 
oedure to bo followed on an applica- 
tion to estreat bail is to be found in 
Ball Act, 8. 12 (2). — R. v. Brigob 
(1923), 33 B. C. R. 297.— CAN. 

gjg. j pplicatidtn to rernit — 

Appeal.] — No appeal lies from the 
refusal by a county ot, judge of a 
motion to remit & <lischarge the 
estreat of appet.’s bail-bond. — R. v. 
Schneider (1923), 40 Can. Crim. Cas. 
206 ; 56 O. L. R. 215.— CAN. 

b 1. iVo right where act of State 

prevents discharge of bond.] — R. v. 
Getun (1930), 54 Can. 0. C. 225.— 
CAN. 

sm. Record must be before 

court .] — R, V. Gallivan (1930), 64 
Can. a C. 223.— CAN. 

so. Failure to surrender. — Liability of 
earety.] — SALTER v. Ogilvie, [1931 j 
2 D. L. H. 384 ; 2 M. P. K. 4S8.— 
CAN. 

PART IV. SECT. 2. 

p I, Murray (1926), 

59 N. S. R. 119.— CAN. 

p li. .] — In non-oapital criminal 

coses, the general rale Is that an 
accused person is entitled to ball unless 
there are reasonable grounds for sup- 
posing that he will not answer to his 
ball at the trial. As to what con- 
stitutes such reasonable grounds there 
is no definite rule. It is in the dis- 
cretion of the judge, who is entitled to 
take into consideration, not only 
matters before him in evidence, but 
also such things as are matters of 
common knowledge. — R. v. MoIveb, 
[1929] V. L, R. 50.— AUS. 

1336 iil. .] — The fundamental 

test on bail motions Is the probability 
of prisoneris evading Justice. — The 
State «. Purokll, [19261 1. R, 207 ; 59 
I. L, T. 141.— m. 

1386 Jv. .1 — ^When an accused 

person who is bailable at discretion in 
terms of Crimes Act, 1908, s. 368, 
applies for bail, the ct. should apply 
the rule & the three tests laid down by 
Coleridge, J., in Re Robinson^ No. 1337, 
& adopted by Stout, C.J., in R. v. 
Vallit No. 1330 li, when tho Crown 
opposes bail in tho absence of ex- 
ocptional oiroumstances. Tho fact 
that conditions such as wireless, pass- 
port, restriction, transport develop- 
ment, Sc the like, have changed since 
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the said rule & tests were laid down & 
adopted in 1854 & 1903 respectively, 
docs not render the said decisions 
Inapplicable at the present time ; & 
the fact that the accused is a married 
man with four children, & the Crown’s 
admission that the Crown had no 
special reason to suppose that tho 
accused would be likely to abscond, 
are not such exceptional circumstances 
as to afl!ord sufficient ground for modi- 
fying tho rale. — Re Hewer, [1935] 
N. Z. L. R. 883.— N.Z. 

1344 i. Severity of punish- 

ment.] — The ot. may have regard to 
(o> the seriousness of the crime 
charged ; (5) the severity of the punish- 
ment ; (r) the strength of tho case on 
the depositions ; (d) the prospect of a 
reasonably speedy trial ; & («) the 

opposition of tho A.-G. — The State v. 
Purcell, 11926] I. R. 207 ; 60 I. L. T. 
141.-IR. 

1344 ii. .1 — Krishna 

Chandra Jagati v. R. (1927), I. L. R. 
6 Pat. 802.— IND. 

d 1. Punishable with long term — 

Rich prisoner.] — Except in excei)tional 
circumstances persons accused of 
crimes pimishabfe with long terms of 
imprisonment should not be released 
on bail. The richer the accused & the 
more easy it is for him to find bail, 
the less it is desirable that he should be 
released, & in no circumstances what- 
ever, without an order of the High Ct., 
should any person accused of murder 
bo allowed bail. — H ikayat Singh v. 
King-Emperor (1932), 1. L. R. 11 Pat. 
280.— IND. 

1349 i. Conduct of prisoner — Tamper- 
ing with Crown witnesses.] — Tampering 
with the prosecution witnesses may be 
a good reason for refusing bail, — 
Krishna Chandra Jagati v. R. (1927), 
I. L. R. 6 Pat. 802,— IND. 

1349 ii. .) — Where ball was 

opposed, on the ground that accused 
had boon arrested before Investigations 
were complete to prevent his tampering 
with Crown witnesses ; — Held : tho 
magistrate was not warranted in 
refusing bail for that reason. — Kok v. 
R. (1927), 48 N. L. R. 267.— S. AF. 


PART IV. SECT. 4. 

1361 V. .1 — R. V. STAtm 

(1925), 44 Can. Crim. Cas. 128.— CAN. 


1361 Vi. .] 

Purcell, [1926] 1. R. 

141.— IR. 


— 'I’HE State v - 
207 ; 501. h. T. 


1361 vii. R. t7. No A 

Sav Htwa (1927). 6 r. L- R. Ram 276. 

—IND. 


1361 viii. .P~Two persons 

were charged with murder &: committed 
for trial. Tho coroner refused an 
application for hail made in bis ct. 
Where 0 lion the appeta, applied to a 
Jutigo in chambers by summons ; — 
Held : in capital offences there r mat 
bo exceptional circumstances to entitle 
the appets. to ball. — R. v. Strong & 
STANNAiiD (1936), 52 N. S. W, W. N. 
179.— AUS. 



Cases 1410a— 1446a. English and Empire Digest Supplement. 


1410a. Pending appeal to Privy Council — Prom 
Colonial Court.] — The accused, who was con- 
victed , of manslaughter in Cyprus, was 
granted special leave to appeal by the 
Judicial Committee. The latter had no 
jurisdiction to grant bail, & an application 
to the Supreme Ct. of Cyprus was also refused 
for want of jurisdiction. An application to be 
admitted to bail was then made to the King’s 
Bench Division &: was granted. — Sutton v, 
R.. [1932] W. N. 272 ; 74 L. Jo. 440. 

1411a. When granted — Only In special olr" 

cumstanoes.]— R. t?. Gbegory (1928), 20 Cr. 
App. Rep. 185, C. 0. A. 

1416; Add. Annotation : — Apld. R. v. Williams 
(1926), 19 Or. App. Rep. 67. 

1416a. Breach of — Powers of court.] — If an applt* 
breaks a recognisance entered into before 
this ct. it will, on a further conviction, deal 
with him although the ct. below may have 
dealt with him. — R. v, Hibbert (1924), 18 
Cr. App, Rep, 30, 0. 0. A. 

1436a. When term of Imprisonment short.] 

— In the case of a short sentence, where an 
appeal cannot be speedily heard, the ct. 
may grant bail. — R. v. Selkirk (1926), 18 
Cr. App. Rep. 172, C. C. A. 

1437. After this case add : — 

.] — See, now, Criminal 
Justice Act, 1926 (o. 86), s. 16 (2). 

1442a. .] — The ct. grants bail only in 

exceptional circumstances. — R. v. Klein 
(1932), 23 Cr. App. Rep. 173, C. C. A. 

1442b. .] — Applications for bail refused 

after grant of a cert ideate for appeal from the 
trial judge, the ct. holding that there were no 
exceptional circumstances sufficient to justify 
the granting of bail. — R. v. Howeson, R. v. 
Hardy (1936), 26 Or, App. Rep. 167, C. C. A. 

1443a. Vacation intervening.]— In consider- 

ing applications for bail the ct. has regard to 


the interval of a vacation. — B. v. 0 ha3ravan- 

MtJTTU (1929), 21 Or, App. Rep. 184» C. 0. A. 

1448b. .] — R. V . Waxman (1930), 22 

Or. App. Rep. 81, 0. C. A. 

Annotation Bistd. H. v, Starkle (19S2), 24 Or. App. 

Hep. 1. 

1448c. — Intricate case.] — Bail granted in 

view of complexity of the case & of the 
interval of the Long Vacation. — R. v. Nbw- 
BERY & Elman (1081), 23 Or. App. Rep. 66, 
0. 0. A. 

Annotation: — ^Distd. E. v. Starkle (1932), 24 Or. App. 

Rep. 1. 

1443d. .] — Bail granted in view of the 

interval of the Long Vacation. — R. t?. 
Stewart (1931), 23 Or. App. Rep. 68, 0. 0. A. 

Annotation: — Distd. R. v. Starlde (1932). 24 Or. App. 

Bep. 1. 

1443e. .] — ^The interval of the Christmas 

vacation before an appeal can be heard may 
be a ground for the ct.’s granting bail. — R. 
V. Harding, Turner & King (1931), 28 Or. 
App. Rep. 143, 0. 0. A. 

Annotation : — Bistd. R. v. Starlde (1932), 24 O. App. 

Rep. 1. 

1443f. .] — The existence of the Long 

Vacation held, in the circumstances, pot to 
be a sufficient ground for granting bail to 
an appet. — R. v. Starkib (1932), 24 Or. App. 
Rep. 1, 0. 0. A. 

1445. Add. Citation .--87 J. P. 

Add. AnnoiaMon : — Retd. R. v. Davidson 
(1927), 20 Or. App. Rep. 66. 

1445a. .]— The ct., in granting an application 

for leave to appeal against conviction & 
sentence, offered appet., in view of the 
interval before the hearing, bail on his own 
recognisance of £60 & that of a surety in the 
same sum. — R. v. MacDonald (1928), 21 
Cr. App. Rep. 26, 0. 0. A. 

1446a. .] — R V. Davidson, No. 3129b, 'post. 


o i. .] — The opposition of the 

A.-G. to the glvlnff of bail, while en* 
titled to great weight, does not hind 
the discretion of the ot. — The State 
V. PUBCELL, [1926} I. R. 207 ; 59 1. L. T. 
Ul.— IR. 

PART IV. SECT. 5. 

1888 U, .1 — After conviction for 

rape & a new trial ordered ball was 
refused. Rape is an offence punish- 
able with death, & unless there is un- 
reasonable & unjust delay in bringing 
on the second trial, ball will not be 
granted. — R, v. Auger (1929), 52 
Can. C. O. 80 ; 64 O. L. R. 198.— CAN, 

1888 iii. .] — Re R. v. Auger 

(Ont.) (1929), 52 Can. €. G. 281.— 
CAN. 

st. Obtaining by false, pretences.] — R. 
fj. GirrORP, [19311 2 W. W. R. 414.— 

CAN. 

PART IV. SECT. 8. 

1401 V. .1 — Where a police 

ma^trate refused to allow accused t,o 
be released on ball pending the pre- 
liminary hearing, an application by 
way or habeas corpus for accused e 
release on ball was mttnted. — R. w, 
MaoDonaud, [19251 2 W. W. R. 043.— 
CAN. 


PART IV. SECT. 12. 

sb. OroundB for gtarding .] — While 
it is not possible to lay down an in- 
flexible nue as to when a person con- 


victed of an offence & sentenced to 
Imprisonment, who appeals against 
his conviction, should or should not be 
admitted to ball pending the deter- 
mination of his appeal, it is important 
to bear In mind that ©very one is pre- 
sumed to he innocent until legally 
convicted, & that so far as Is humanly 
possible the law should be so ad- 
ministered as not to do injustice to an 
innocent person, — R. v. Smith, R. v. 
Barnard (1924), 43 Can. Crim. CJas. 
24 : 66 O. L. R. 244.— CAN. 

sd. .1 — A prisoner who had 

been convicted on a charge of shop & 
warehouse breaking & sentenced to 
two years & four calendar months* 
imprisonment, applied for baU pending 
the hearing of an api>eal against bis 
conviction. The grounds of his appli- 
cation were that ne might search for 
two persons who might prove that his 
identity had been mistaken ; the 
prisoner did not know the names or 
addresses of these persons, bnt knew 
their descriptions ; further grounds 
were personal to himself & family, such 
as a statement that he surrendered to 
his ball during trial & a desire to assist 
his family. There was little pposroect 
of the appeal being sucoessfui : — 
Heid : hall should not be granted. — 
R. V. Rtan, [19301 a A. S. R. 125.— 
AUS. 


if. — r-j — R. n. Verigin (No, 1), 
[1932] 2 W. W. R. 489.— CAN. 

sm. By Supreme Oewrt of Canada.] 


— A Judge of the Supreme Ot. has no 
Jurisdiction to admit to ball an 
accused person pending his appeal, 
such Jurlsdlotlon being conferred by 
Criminal Code. s. 1019 (1), upon the 
CJlilef Justice of the appellate ot. or a 
judge of that ot. designated by him. — 
Steele v. R., [1924] 2 D. L. H. 470 ; 
[19241 S. 0. R. 1 ; 42 Can. Crim. Cas. 
47.-^ AN. 


ei. Time for entering into 

re-cognisance .] — On an appeal from a 
summary oonvlotlon, sine© there is now 
no time limit tor filing the notice of 
apxmal tinder OriminaT Code, s. 750, 
there la no time limit for entering Into 
the recognisance which may be given 
under sub-sect, c. — R. e. BabilRo, 
[19241 4 D. L. R, 832 ; 3 W. W. R. 
424.— CAN. 


• 11. .J — it. V. JJBSJARLAIB, 

[19241 3 W. W. R. 146.— CAN. 


sn. When application for release can 
he made — Before return by gaoler showing 
came ofoomnvUment.'h^jRe Hoop, [1928] 
1 D. L. R. 624 ; 49 Con. Crim. O^. 
191; 69 N. S. E, 471.— CAN. 


PART IV. SECT. 18. 


so, , , - _ - 

pkUnt.h^Hefd : an appeal to the High 
Ct. of Justiciary against a refusal of 
bail was not oonfined to oases tried 
upon Indictment. — Lippell v. 

[1926) S. O, (J.) 107.— 


10 



VoL XTV.—Critnmal Law. Cases 1458— 1622a. 


Part V. — Proceedings Preliminary to Indictment 


1458* Add* Annotation : — Reid. Conn v* TiimbuU 
(1926), 89 J. P* Jo. 300. 

1460. Add, AnnotaMon : — Reid. Conn v, Tiimbuli 
(1925), 89 J. P. Jo. 300. 

1467. After cross-references following this case add 
“Person outside Jurisdiction.] — See Criminal 
Justice Act, 1926 (c, 86 ), s. 81.” 

1467a. Joint trial with another person neces- 

sary or expedient.] — T urp Publishers, Ltd. 
V, Davies, [1927] W. N. 190, D. C. 

1484, Add, Citation : — 31 T. L. R. 401. 

1512. Add, Annotation : — Reid. Elias v. Pasmore, 
[1934] 2 K, B. 164. 

1513a. .1 — R. V, Boulton (1871), 12 Cox, 

C. C. 87, 

1536a. .] — R. V. Boulton (1871), 12 Cox, 

C. C. 87, 

1540. Add. Annotation : — Reid. Clubb v. Wimpey 
& Co., [1936] 1 AU E. R. 69. i 

1556a. .] — White v, TAYI 4 OR ' 

(1801), 4 Esp. 80 ; 170 E. R. 648. 

1562a. Grounds lor,] — A constable 1 

may arrest a person without a warrant if at ' 
the time of effecting the arrest he has reason- 
able & probable cause to suspect that a 
crime has been committed, & that the person 
arrested is guilty of it. The question of 
whether the constable had reasonable So 


probable cause for making the arrest is for 
the judge So not for the jury. Amongst the 
facts which the constable may properly take 
into consideration in deciding whether to 
make the arrest is the fact that clothing 
belonging to the suspected person has been 
found near the scene of the crime. 

Per Lord Wright : It is doubtful whether 
the constable may consider the fact that the 
pei‘son arrested was well known to the police 
So was absent from his h(»me at the material 
date. — M cArdle v. Egan (1934), 150 L. T. 
412; 98 J. P. 103; 32 L. G. II. 85; 30 
Cox, O. C. 67, 0. A. 

1583. Add, Annotation : — Reid. Glamorgan County 
Council V, Glasbrook, [1924] 1 K. B. 879. 

1611. Add, Annotation: — Refd. Poland v, Parr, 
[1927] 1 K. B. 236. 

1619. Add, Annotation: — Refd. Jjcdwith v. 

Roberts, [1937] 1 K. B. 

1621. Add, Annotation : — Consd. Led with 

Roberts, [1937] 1 K. B. 232. 

1622. Add, Annotations : — FoUd. Isaacs v, Keech, 
[19251 2 K. B. 354. Consd. Ledwith v, 
Roberts, [1937] 1 K. B. 232. 

1622a. Town Police Clauses Act, 1847 (c. 89), 

s. 28.] — Under the above sect, in order to 
entitle a constable to take a person into 


PART V. SECT. 1. SUB-SECT. 2.— A. 

1488 ii, .) — Where a man 

who knows that he Is under detention 
acquiesces In the situation there is an 
arrest, even though there ha* been no 
actual touohiug of his person. — 
Hiqoins V. Maodonalu (B. O,), [1928] 
4 D. L. R. 241 ; [1928] 3 W. W. R. 
116 ; 60 Can, Grim. Gas. 353.— CAN. 

1498 i. Necessary to inform prisoner 
under what power constable acting.}— 
A person Gd>out to be arrested is 
entitled tt> know under what power the 
constable Is arresting him if he 
speolfles a certain power, which the 
person knows the constable has not 
got, he is entitled to object to suoh 
arrest Sc escape from custody, suoh 
custody not being a lawful one. — 
Appasanu Mudaliak V , K. (1924), 
I. L. R. 47 Mad. 442.— IND. 

Bp. Second arrest justified — First 
arrest irregular :} — Ex p. Malatsky, 
[1925] 2 D. L. R. 242 ; 43 C&,n. Grim. 
Gas. 30G.— CAN. 

PART V. SECT. 1, SUB-SECT. 2.— C. 

1523 iv. — Where an 

accused has been charged with on 
offence, e,g. murder, over which a 
District Ot. Judge has no Jurisdiction, 
& with respect to which he cannot 
fflrant or withhold bail he has no power 
to order that a chattel, which Is In the 
possession of the accused after his 
committal for trial 6c has not been 
Impounded as an exhibit, shall bo re- 
moved from his possession Sc delivered 
to the police, although it is an article 
which may afford evidence against the 
accused at the triaL 

Semble : a judge of the Ot. of King's 
Bench has the power to grant the 
application for suoh order in such a 
case.— R. v. Bohun. [19331 3 W. W. R. 
146 ; 60 O. O. C. 114.— CAN. 

PART V. SECT. 1, SUB-SECT. 2.— 
E. (a). 

1634 xvi. .] — police officer is 


not juBtifled in arresting a person with- 
out a warrant where he does not believe 
that person has coniTnitted an offence, 
even though he suspects that the 
aiTested person has knowledge which 
will enable him to identify those 
guilty of an offence which has actu- 
ally been committed. — ^Wabnock v. 
Foster, [1936] 3 W. W, R. 626 ; 61 
B. G. R. 179.— CAN. 

PART V. SECT. 1. SUB-SECT. 2.— 
E. (b). 

1555 V. .1 — Telegromfl from 

the “ police " of a Native State which, 
in addition to personal description of 
the fugitive & suggestions of his 
possible movements, merely alleged 
that he was wanted for embezzlement 
of money to the value of two lakhs, 
do not constitute credible information 
or reasonable suspicion sufficient to 
justify his enrest without a warrant in 
British India. — Subodh (Dhandra Roy 
Ohowdhrt V, R. (1924), I. L. R. 62 
(Mo. 819.— IND. 


PART V. SECT. 1, SUB-SECT. 2.— 
E. (0) ii. 


r i. .1 — ^The keeping of a 

common gaming house is not an offence 
which one can be found committing 
.& arrested for by a peace officer with- 
out a warrant under sect. 648 of the 
Griminal Code. — K. v. Roach, [1923] 
1 W. W. R. 433.— CAN. 

T il, : on offence 

ivhioh a police officer can find a person 
committing Sc can legally arrest him 
without warrant. — R. v. Sklouk, 
[1931] 2 W. W. B. 74.6 ; 66 Can. C. C. 
243 ; 26 Alta. L. R. 604.— CAN. 


r iil. Keeping disorderly hov^e.} 

-The keeping of a common bawdy 
ouse Is an offence which a^pea£® 
ffloer may find being conimltted 
fcierofore, one for "which, under sect. 648 
f the Criminal Code, he may arr^t 
Ithout a warrant for 
OCA find the accused committing the 
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offence. It follows that, under sect. 30 
of the Code, ho is justified in arresting 
without a warrant for arrest whore on 
reasonable Sc probable grounds he 
believes that said offence has been 
cominjitted. — WniTwoirni v. Dtcinlop, 
11934] 1 W. W. R. 604 ; 3 D. L. R. 
727 ; 62 C. C. C. 41 ; 48 B. C. R. 161.— 
CAN. 

PART V. SECT. 1, SUB-SECT. 2.— 
E. (e) i. 

ai. Liquor Act, R. S. A., 1922 

(c. 226), s, 85.] — Two police officers, 
suspecting that accused sold litinor 
contrary to the above Act, went to his 
premises &, without discloKing thtdr 
identity, asked him to serve them with 
liquor, which he did. Having con- 
sumed the liquor they ordered moi*o, 
which was being served but not. con- 
sumed when, disclosing their identity, 
thov anested accused without a war- 
rant : — Held : accused was “ found 
actually committing " an offence, & 
could be arrested without a warrant. — 
R. o. HilXS, [1924] 1 W. W. R. 667 ; 
44 Can. OHm. Gas. 329 ; 20 Alta. L. R. 
156.— CAN. 

a ii. — Manitoba Temperance Act, 

C, A„ 1924 ( 0 , 118), s. It4.]~-R. r. 
ZENTt^ (Man.), [1927] 3 W. W. R. 421 ; 
48 Can. Grim. Cos. 398.— CAN 

0 j, .J — While where an 

offence consists not i>f an indivUlnaJ 
act but of a course of r,on<tnet, e.p.. the 
keeping of a disorderly house, it may 
be that if a peace offieni’ saw over a 
period of time all the essetitial elementw 
of the offence he oould be said to have 
fouud the accused ccuTiinitting It, &, 
therefore, would be justtfic’d under 
B. 648 of the Code in arresting without 
warrant, yet, if the evidence Is not 
BuffieJeut to warrant a conviction It 
follows that the peace officer who mac" e 
the an-est could not have found the 
aoc'used committing the offence. — R, 

V. Bo'rrucY, 119291 3 D. L. K. 766; 

2 W. W. R. 76 ; 61 Can. Grim. Can. 
384 ; 24 Alta, h, H. 43.— CAN. 
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custody without a warrant it is not necessary 
that the person should be in fact committing 
the offence, provided that the constable 
honestly & on reasonable grounds believes 
that the person is committing it. — Isaacs v. 
Keech, [1925] 2 K. B. 864 ; 94 L. J. K. B. 
676 ; 133 L. T. 347 ; 89 J. P. 189; 41 
T. B. R. 432 ; 23 L. G. R. 444 ; 28 Cox, O. 0. 
22, D. C. 

Annotation : — Eeid. Ledwith t>. Roberts, [1937] 1 K. B. 232. 

1622b. Vagrancy Act, 1824 (c. 83), s. 4.] — 

The special powei*s of arrest given to con- 
stables by Vagrancy Act, 1824 (c. 83), s. 4, 
are confined to apprehending persons who 
are of the class of persons described as “ sus- 
pected persons ” or “ reputed thieves.’^ 
Such persons can only be apprehended with- 
out warrant if they already are at the time 
of their arrest & imprisonment suspected 
persons or reputed thieves. That does not 
mean that if a constable suspects the person 
whom he appreliends he is entitled to arrest 
& imprison him without warrant, filie 
person so apprehended must be some i3ei*son 
who belongs to the class, of suspected persons 
by reason of his antecedent conduct. Sus- 
pected person ’’ means a person who has 
acquhed the character of a susi>cct & does 
not mean every person whom the appre- 
hending cohstable suspects to be loitering 
with intent to commit a felony. Municipal 
Corpus. Act, 1882 (c. 50), s. 193, empowers a 
constable to apprehend an idle disorderly 
person whom he has just cause to suspect of 
intention to commit a felony, but if in an 
action against a constable for false imprison- 
ment it is not pleaded in the defence that the 
pltf. was an idle or disorderly person the 
deft, cannot rely on the sect. 

Si^ct. 513 (2), (3) of Liverpool Corpn. Act, 
1921, empowers a constable to arrest & 
detain without warrant any loose, idle, or 
disorderly person whom he has good cause to 
suspect of having committed or being about 
to commit any felony, misdemeanour, or 
breach of the peace, or who is found between 
certain hours lying or loitering in any street 
& not giving a satisfactory account of him- 
self. To justify apprehension & detention 
under this section it must be established that i 
the person apprehended belongs to the class : 
of loose, idle, or disorderly persons. The 
power to apprehend does not arise whei*e all ' 


that can be proved is that the constable 
honestly believed on reasonable grounds that 
' the person apprehended was a loose, idle, 
or disorderly person. Sect. 613 of 1921 Act 
is contained in a private Act of Parliament 
which by its title gives no indication that it 
is an Act dealing with the authority of police- 
constables, Sc if a. deft, in an action for false 
imprisonment desires to rest his defence on 
any part of that section he should give notice 
of it in the defence. 

Per Scott, L. J. — ^Powers of arrest without 
warrant should bo expressed in unambiguous 
Sc simple language which anyone can under- 
stand Sc the occasions for reliance on a 
constable’s discretion should be defined wdth 
care in any statutory provision confeiTing 
such a power. — Ledwith v, Robexits, [1937] 
1 K. B. 232 ; [1936] 3 AU E. R. 570 ; 106 
L. J. K. B. 20 ; 165 L. T. 602 ; 101 .1. P. 23 ; 
63 T. L. R. 21 ; 80 Sol. J o. 912 ; 35 L. G. R. 

1 ; 30 Cox, 0. C. 500, 0. A, 

1622c. Municipal Corporations Act, 1882 

(c. 50), s. 193 .] — Ledwith v, Roberts, No, 
1622 b, ante. 

1622(1. — — Private Act.] — Ledwith v. Roberts, 
No. 1622b, ante. 

1647. Add. Annotation : — Refd. Ledwith ik 

Roberts, [1937] 1 K. B. 232. 

1663a. .] — Brown’s Case (1647), cited in 

2 Hale, P. C. at p. 111. 

Annotation : — Refd. Howard v. Ooseott (1845), 5 L. T. O. S. 

144. 

1674. Add. Annotation : — Consd. Horsfield v. 

Brown, [1932] 1 K. B. 356. 

1675. Add. Annotation : — ^Refd. Horsfield v. 

Brown, [1932] 1 K. B. 355. 

1676. Add. Annotation : — Consd. Horsfield v. 

Brown, [1932] 1 K. B. 355. 

1676a. Application of Criminal Justice Act, 

1925 (c. 86), s. 44.] — Pltf. having left his 
wife & two children, his wife obtained a 
maintenance order under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), 
for the payment by him of a weekly sum. 
Pltf. having failed to comply with the order, 
his wife made complaint to a magistrate at 
D., which was within the county of Chester, 
tliat £19 12s. Qd. was then in arrear under the 
order, & thereupon the magistrate issued a 
warrant, addressed to each & aU of the 


PART V. SECT 1, SUB-SECT. 2.— 
F. (<.) 

k i. Warrant prematurely issued — Dis- 
charge on habeas corpus — He -arrest ,] — 
Ex p. David (N. B.), [1928] 3 D. D. R. 
237 ; 49 (3an. Crim. Caa. 381.— CAN. 


1 I. Leadbetter 

(N. 8.), [1929] 1 D. li. R. G66 ; 51 
Can. O. O. 66.— CAN. 


lil. .] — He Di Lorenzo 

(1931), 55 Con. 0. C. 826 ; 3 M, P. li. 
214.— CAN. 


_ after pardon.] 

A prisoner was pardoned by the 
Lleutenant-Govemor & disohargrod : — 
Held : this was a voluntary ©scape & 
he could not be retaken on the same 
warrant , — He Mackie (John V.) (1932), 
6 M. P. R. 333 ; 59 O. O. O. 68.— 
CAN. 


•b. Warrant must le in constatjle*8 
possession.] — Sect. 60 of Police AcL 
1916, has not altered the rule that at 
the time when an oi&cer executes a 
warrant of oommltment for non- 
payment of a fine imposed under 


Motor Omnibus Act, 1926, he must 
have the warrant of commitment in 
his possession. — B uel v. Lainq (1929), 
S. A. 8. Ji. 65.— AUS. 

sd. Defective vjorrant — Habeas corpus 
— Issue of valid tcarranl.]— Previous 
discharge on habeas corpus by reason 
of defective warrants does not preclude 
the Issue of a subsequent valid war- 
rant.— Ransomk (1932), 4 M. P. R. 
271 ; 67 O. C. C. 282.— CAN. 

PART V. SECT. 1, SUB-SECT. 2.— 
F. (b). 

sf. Imdusion of words not applic- 
able,] — Where deft.'s arrest was Justi- 
fied, as he was hot prejudicod in any 
way: — Held: appfloaticin for his 
discharge should bo dismisBod, not- 
withstanding the Inclusion in the 
warrant of words which wore not 
applicable & should have been omlttiOd. 
— Overseers of The Poor «. Mar- 
BTAIT (1924), 42 Can. Crim. Cas. 132 ; 
57 N. 8. R. 815.— CAN. 

•t. Description of prisoner — SuM- 
oiency,] — Appot. was arrested under 
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the name of “ Mrs. Richard F. Wad© ** : 
— Held : the description was sulfioient 
08 no one could possibly be misled by 
the description of the person con- 
tained In the warrant . — Re Wade 
(1918). 63 N. B. R. 424.— CAN. 

PART V. SECT. 1. SUB-SECT. 2.— 
F. (0). 

1674 iii. .] — Where on arrest Is 

not Justiflod without a warrant, It is 
necessary for the constable making the 
arrest to have the warrant In his per- 
sonal possession, even although the 
person arrested does not demand its 
production, Tt Is not sufficient that a 
warrant has been issued directed to 
“oil or any of the police ofifiot^rs ** of 
the provmre, & is ui possession of a 
constable on whose instruotions by 
telephone another constable at a 
different place makes the arrest & 
delivers the person arrested to the 
constable who holds the warrant. — 
R. V. Linder, [19243 3 D. L. K. 505 ; 
2 W. W. R. 646 ; 20 Alta. L. R. 41.5.— 
CAN. 
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oonstablds of the county of Chester, command- 
ing them to apprehend pltf. <& convey him 
before a ct. of summary jurisdiction at D* 
to be dealt w^h according to law. The 
warrant showea on its face that £19 17s. 
was payable by pltf. & was in the form 
prescribed by the Bastardy (Forms) Order, 
1915, but it did not contain the words 
“ unless the said sum & all costs charges 
be sooner paid ** which were directed to be 
inserted in such warrants by the Bastardy 
(Forms) Amendment Order, 1921. The war- 
rant was delivered to deft., the superintendent 
of police at D., & some time later pltf. was 
arrested by a constable acting under deft. *8 
orders. Pltf. was taken in custody through 
the streets & placed in a cell by deft.’s order. 
At the time the arrest was effected the 
warrant was in deft.’s possession at the police 
station & was not in the pi^ssession of the 
constable who made the arrest. Pltf.’s 
father immediately after the arrest tendered 
£19 17«. to deft. & asked for his son’s release, 
but deft, refused to accept the money. 
Pltf.’s solr. then sent a letter to deft, enclosing 
the £19 17«. <& demanding pltf.’s release, but 
deft, did not open the letter & pltf. was kept 
over-night in the cell. Pltf. was brought on 
the following morning before a court of 
summary jurisdiction at D., when solr.’s 
letter was produced & found to contain 
£19 17«., whereupon the magistrates ordered 
pltf.’s immediate release. Pltf. brought an 
action again.st deft, for false imprisonment, & 
the jury returned a verdict in pltf.’s favour 
& awarded £175 as damages for the arrest, 
& £175 as damages for the unlawful detention 
at the police station after the tender of the 
money : — Held : (1) the warrant was invalid 
by reason of the omission therefrom of the 
words “ unless the said sum & all costs & 
charges be sooner paid,” inasmuch as the 


provision in the Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), that ” the 
payment of any sum of money directed to be 
paid by any order under this Act may be 
enforced in the same manner as the payment 
of money is enforced under an order of 
affiliation, ” refers not to the date when that 
Act was passed, but to the date when it was 
sought to enforce the order, & in the present 
case at that date the Bastardy (Forms) 
Amendment Order, 1921, requiring the 
insertion of those words in the warrant, was 
in force ; (2) the arrest was wrongful, because 
the constable had not the warrant in his pos- 
session at the time he effected the arrest ; 
(3) deft, was nut protected by Criminal 
Justice Act, 1925 (c. 86), s. 44, for in order 
to obtain that protection the warrant must 
have been lawfully issued, & the person 
apprehended must have been charged with 
an “ offence,” whereas in fact the warrant 
was invalid & pltf. was not charged with an 
“ offence ” within Criminal Justice Act. 
1925 (c. 86). — Horsfield v. Brown, [1932] 
1 K. B. 355 ; 101 L. J. K. B. 177 ; 146 
L. T. 280 ; 96 J. P. 123 ; 30 L. G. R. 163 ; 
29 Cox, C. 0. 422. 

1678a. .] — Blatchbr v. Kemp (1782), 1 

Hy. Bl. 15, n. ; 126 E. R. 10. 

Annotations: — Coiisd. R. v. Wefr (1823), 1 B. & C. 288. 

Apld. A.-(i. t>. JofCerys (1824), M'Cle. 270. 

1678b, Except when issued to A. & 

constable.] — Weatherbix v. Watson (1822), 
1 L. J. O. S. K. B. 2. 

1683. In line 2 of the headnote, for “ assisting ” 
read “ arresting.” 

1694. Add, Annotation : — Refd, Elias v, Pasmore, 
[1934] 2 K. B. 164. 

1700. Add, Annotation : — Consd. Elias v, Pasmore, 
[1934] 2 K. B. 164. 


1680 V. .]— B.tJ. 

(1923), 53 O. L. R. 569.— CAN. 

1686 V. .1 — An arrest on a 

Sunday under a warrant issued for an 
offence against Manitoba Temperance 
Act, C. A., 1924 ( 0 . 118), is not Illegal, 
— R. V, Smith, [19271 2 D. L. R. 982 ; 
[1927] 1 W. W. R. 734 ; 47 Can. 

Grim. Gas. 346 ; 35 Man, L. R. 386.— 
CAN. 

Bv. Accused illeffally under arrest 
tvarrani,] — Where, when a war- 
rant was issued, accused was tUegally 
under arrest because previously ar- 
rested without a warrant ; — Held : it 
did not affect the validity of the war- 
rant. — R. V, Barilko, [19241 1 

W. W. R. 60 ; 41 Can. Crlra. Gas. 193 ; 
20 Alta. L. R. 126.— CAN. 

PART V. SECT. 1, SUB-SECT. 3. 

d i. By other oon«tcd)lcs acting 

in concert,] — The authority given by a 
search warrant to the oouatable to 
whom it is addressed extends to the 
other constables acting In concert 
with him under It. — R. v. Diamond, 
[19241 I I>. L. R. 1033; I W. W. R. 
444 ; 42 Gan. Grim. Gas. 90 ; 20 Alta. 
L. R. 60.— CAN. 

d if, On Sunday — Invalid un- 

less authorised by statute ,] — R. v, 
Boughnkr (1930), 53 Gan. 0. 0. 170. — 

CAN. 

d 111. Necessity for possession of 

warrant.] — A police officer searching 
on a gaming charge must have his 
warrant with him. He must use no 
more force than is reasonably necses- 
sary.— W ah Hie v. Ouddy (1914), 23 
Can. 0. 0. 383.— CAN. 


d Iv. .] — A peace officer 

must have his search warrant with him 
at the time of execution. — Fanning v. 
Gough (1908), 18 Con. O. G. 66.— CAN. 

I i, Validity of information .] — 

The ot. refused to set aside a search 
warrant Issued under the above Act, 
where the grounds of suspicion were 
written on a separate piece of paper 
attached to the information but not 
luitiaUed. — R. v, Wimoa. Er p. Har- 
RINOTON (1911). 40 N. B. K. 384. — 
CAN. 

1 ii. .] — A search warrant 

Issued under the above Act will be 
quaMhed where no grounds of suspicion 
are stated in the Information. — H. v, 
Niokkrson, Ex p. Weston (1911), 40 
N. B. R. 382.— CAN. 

m i. .1 — A search warrant issued 

under the Criminal Code which docs 
not state or refer to the offence with 
mspeot to which the search Is to be 
made Is Invalid. — lie R. & Solloway 
Mills & Co,, Ltd., [1930] 1 W. W. R. 
779 ; 3 D. L. R. 293 ; 63 Gan. C. C, 
261 ; 24 Alta. L. R. 410.— CAN. 

Bw, Necessity for — Seizure of goods.] 
—An officer of police, not acting under 
a search warrant, has no power to seize 
goods for the purpose of preserving 
them as evidence In a prosecution 
which he intends to launch against the 
person In possession of them, except 
as an inoldont of the arrest of that 
person. — Levine v, O'Keefe, 119291 
Argus L. R. 830.— AUS. 

8X. To search disorderly bous^ 
Form of police officer* s report .] — llw 
objection that the police officer’s leport 
on which a search warrant was Issued 
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under sect. 641 oT Criminal Code for 
an alleged dinorderly house stated that 
the promises are kept or used as a 
disorderly house as defined by the 
Crimlual Code.'* although the words 
of sect. 641 are *' kept or used as dis- 
orderly house as defined by sect. 229,** 
was overruled, on the ground that 
since sect. 229 Is the only section of 
the Code which defines a ** disorderly 
house *’ the objection was without 
substance. — R. v. Plummer (Man.), 
[1939j 1 D. L. R. 766: 38 Man. L. R. 
391 : [1929] 3 W, W. ti, 518 ; 52 Can. 
Grim. Cos. 288.— CAN. 

BW, Presumption of pro'll warrant — 
On search by constable ,] — K. v. Martin 
(Pask.) (1929), 52 Can, Grim. Cas. 
367.— CAN. 


sx. Duty of magistrate] — Held: it 
ivae the duty of a constable who seized 
tiooks & papers of defts. under a search 
ivarrant to carry them l)e'f<ire tho 
naglstrate who Issued the warrant or 
jome other magistrate in the same 
territorial division, as required by 
ieot. 629 of the Olininal Code, it 
ben became tho magistrate 'h duty to 
leal with thorn according to low ; tlwt 
iuty is a jiniieiul one, not to bo 
■xercised arbitrarily, & the rnvnor of 
ho things seized is entitled to be heard 
)V the mngistmto before he decides 
rhat disposition is to be made of tbem. 
-R. r. Sol.i.ovvAV A Mills (J030), 54 
Jan C. C. 248 ; 65 U. L. R. 667 ; aftp. 
Sm C. C. 335; 65 O. L. H. 2l8,— 


gy, — — Whore a charge WL 3 

laid io Alberta a search warrant Issued 
by a magistrate for that province with 
the intention of having it backed by a 
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1701. Add, Annotation Held. Alexander v. Ray- 
son, [1930] I K. B. 169. 

1702. Add, Annotation : — Retd. Roden r, Brett, 
[1936] 2 All E. R. 136. 

1702a. Seizure of doouments without warrant — 
At time of arrest — Validity.] — In order to 
effect the arrest of H., defts., police officers, 
entered pltfs.’ promises. While there they 
seized & carried away documents found on 
the premises, being (a) documents which 
were afterwards used on the trial of E., 
(6) a document found on H. & used on his 
trial, & (c) documents which did not con- 
stitute evidence on these trials. At the 
conclusion of the trials the documents 
under (a) & (6) were not returned ; those 
under (c) were returned soon after seizure : — 
Held: (1) although the original seizure of 
the documents was unlawful, it was excused 
as regards documents under (a) & (6), it 
being to the interest of the State that material 
evidence should be preserved ; (2) the police 
had a right to search H. on his arrest, & also 
to seize any documents in his possession 
which would form material evidence against 
him or anybody else on a criminal charge. 
Any property so taken might be retained by 
the poUce until the conclusion of proceedings 
imder any such charge. The police, having 
lawfully entered the premises to arrest H. 
did not by reason of the subsequent unlawful 
seizure of the documents under (c) become 
trespassers ab initio as to the land, but only 
as to the documents. — Elias v, Pasmore, 
[1934] 2 K. B. 164 ; 103 L. J. K. B. 223 ; 
160 L. T. 438 ; 98 J. P. 92 ; 60 T. L. R. 196 ; 
78 Sol. Jo. 104 ; 32 L. G. R. 23. 

1704a. To rehear charge — Justices equally 

divided.] — Appct. was charged with the 
indictable offence of causing grievous bodily 
harm by the reckless & wanton driving of a 
motor car. The justices were equally divided 
on the question whether appct. should be 
committed for trial, & they decided that 
appct. was not, in these circumstances, 
entitled to be discharged, & that they would 
adjourn & have the case reheard on a later 


date by a reconstituted bench. Appct. 
then obtained a rule niai for a mandamus 
to the justices to order his discharge in pur- 
suance of Indictable Offencea Act, 1848 
(c. 42), s. 25 I — Held : •under that sect, the 
duty of the justices to discharge the accused 
arose only when they had reached an actual 
opinion that the evidence was not sufficient 
to put the accused upon his trial, &, as they 
had not reached such an opinion, they were 
entitled to adjourn the hearing for the pur- 
pose of having the bench reconstituted, 
the rule must be discharged. — R. v. Hert- 
fordshire JJ., Ex p, Larsen, [1926] 1 K. B. 
191; 96 L. J. K. B. 130; 134 L. T. 143; 
89 J. P. 205 ; 42 T. L. R. 77 ; 28 Cox, 0. C. 
90. D. C. 

1708. After this case add ; — 

Right to free legal aid.] — See Poor 
Prisoners’ Defence Act, 1930 (c. 32), s. 2, 

1714. After this case add : — 

,] — gee, now. Criminal Justice 

Act, 1925 (c. 86), s. 12 ; Indictable Offences 
Rules, 1926, Sched. (N.). 

1718. After this case add : — 

-.] — See, now, Criminal Justice Act, 1925 
(c. 86), s. 12. 

1720a. Necessity for compliance with statutory 
requirements.] — Applts. were charged with 
shopbreaking. Before the committing 
justices the depositions were not taken in the 
irianner prescribed by Indictable Offences 
Act, 1848 (c. 42), s. 17, but the witnesses 
were examined by the chief constable from a 
typewritten statement which was checked 
by the clerk & ultimately signed by each 
witness. Nothing was taken down by the 
magistrates or their clerk in writing. Defts. 
were not furnished with copies of the state- 
ment. Applts. having been committed for 
trial & convicted : — Held : the proceedings 
before the committing justices were so 
defective by reason of non-compliance with 
Indictable Offences Act, 1848 (c. 42), s. 17, 
that there was no lawful committal for trial 
within Administration of Justice (Miscel- 


magristrate In British Columbia & 
whiob was bo booked was held lawfully 
issued & backed therefore, one which 
could bo lawfully executed In the latter 
provlnoe ; & another warrant which 
was issued by a m^strote for the 
province of British Columbia autho« 
rising a search of a building therein 
with respect to the same prosecution 
was also held one which could be law- 
fully executed. — 8<)IXOwa.y Milijs & 
Co., Ltd. t>. Fbawlby, [1930J 2 
W. W, R. 231 ; svb nom. Sollowat 
M rnm & Co. v. A.-G. of Alberta, 
fl9301 4 D. L. R. 235 ; 63 Con. C. C. 
306 ; 42 B. C. R. 624 ; rcvo,, [1930] 4 
D. L. R. 238 ; 63 Can. C. O. 234 ; 42 
B. C, R. 613.— <;AN. 

sas, .] — jfte R, V. SoLLOWAT 

& Mills (1930), 54 Con. C. C. 214 ; 66 
O. L. R. 677.— CAN. 

so. Existence of warrant-^, 
tirm from search.] — When a oonHtable 
has searched the premises of a person 
suspected of an offence it will be pre- 
sumed. in the absence of proof to the 
contrary, that the constable was armed 
wit h the propter authority to make the 
search, especially when the evldenoe of 
the Ondings of the constable wljlle 
making the search was admitted with- 
out objection. — R. e. Majitin^. flOSOJ 
1 W. W. R. 698 ; 68 Can. C. 0. 407*— 
CAN. 


se. Issue in one Province — In aid of 
prosectiiion in another.] — A Justice of 
the peace In the Province of Ontario 
has power to issue a search warrant in 
aid of a orimina] proseoutiou in another 
Province. — R. v. Sollowa? & Mills, 
[1980] 3 D, L. R. 770 ; 63 Can. C. C. 
hi ; 65 O. L. B. 303.— -CAN. 

PART V, SECT. 2, SUB-SECT. 1, 

a i. .] — R. V. Mlaker 

11923] 2 W. W. R. 296 ; 39 Can. Grim. 
Cos. 384.— CAN. 

a il. To try charaewUhout imruir- 

in 0 as to arrest.]— Where an accused 

I )crson is before a magistrate who has 
uriadictlon over the offence, the 
magistrate need not Inquire how he 
came there, but may proceed to try 
the case, notwithstanding obleotion by 
accused that he was wrongfully ar- 
rested without warrant. — R. v, Al- 
berts, [192412 D. L. R. 863 ; 1 W. W. 
R. 863.-*CAN. 

u .] — If accused be found 

guilty of a lesser Included offence, it Is 
unnecessary to amend the charge. — 
QUN V, R., [19241 4 D. L. R. 182.— CAN. 

0 jiear charge on euhee- 

qvrmi information — Prior ittegal arrest. ] 
— If a person is duly oharged with an 
offonoe on an infonuRtion under oath, 
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& is arrested on a warrant duly issued 
& brought before the magi-itrate. the 
magistrate’s Jurisdiction lb not ousted 
by the fact that at the time of the 
information & arrest accused was 
under detention as the result of an 
illegal arrest without warrant. — 
R. V. Johnson. [1924] 3 D. L. R. 470 ; 
1 W. W. R. 828 ; 34 Man. L. R. 100.— 
CAN. 

0 il. — Prior illegal search. ] — 

Held : assuming a search to have 
been illegal, it did not affect sub- 
sequent proceedings Under a war- 
rant. & there was nothing to affect 
the jurisdiction of the magistrate.— 
R. tJ. Dipbnta (1924), 42 Can. Crim. 
Oas. 152 ; 67 N. S. R. 204.— CAN. 

PART V. SECT. 2, SUB-SECT. 2.— C. 

g i, . whether 

depositions may be signed by a mai^- 
trate after accused has been committed 
for trial & just before hearing.— R. e. 
McIver (1932), 5 M. P. R. 606 ; 69 
0. 0. 0. 213.— CAN, 


PART V. SECT 2. SUB-SECT. 2.— B, 

sw. Admissibility of — Whether notice 
to accused cssenfiial.)— BRtTNET v. R., 
[19281 2 D. L. R. 264 ; il928J S. O. R. 
161 ; 49 Can. Orlm. Cas. 267.— CAN. 
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laneous Provisions) Act, 1933 (c. 36), s. 2 (2), 
& consectuently no bill of indictment could 
be preferred against applts. The document 
purporting to be an indictment was not an 
indictment, & applts. could not be tried 
upon it ; further, though the trial was a 
nullity the ct. liad jurisdiction to order a 
proper trial, in view of the time spent by 
applts. in custody, the ct. would qiiash the 
convictions. — 11. v, Gbe, R. v. Bibby, R. v. 
Dunscombb, [1936] 2 K. B. 442 ; [1936] 

2 All E. R, 89 ; 105 L. J. K. B. 739 ; 155 L. 
T. 31 ; 100 J. P. 227 ; 62 T. L. R. 473 ; 80 
Sol. Jo. 536 ; 34 L. G. R. 265 ; 80 Cox,C.C. 
432 ; 26 Or. App, Rep. 198, C. C. A. 

1790a. Under Criminal Justice Act, 1925 

(c. 86) .]— R. V. Stroud, Ex n. Stroud (1928), 
72 Sol. Jo. 826, D. 0. 

1790b. Meaning of “ next assizes.'*] — 

“ Next assizes ” in the proviso to sect. 14 (1) 
of above Act means next assizes after the date 
of committal, & cannot refer to assizes which 
have alieady begun at that date. 

Apx>lt, was committed for trial to 
Northamptonshii'e Autumn Assizes, which 
began on Oct. 15, 1935, by justices sitting 
in the county of Bedford. The day on which 
committal took place was Oct. 11, 1935, 
which was the commission day for the 
Bedfordshire Autumn Assizes ; — Held : the 
next assizes for the purposes of the above * 
proviso were in this case the Bedfordshire 
Winter Assizes, which would be held in Jan. 
1936. The proviso, therefore, did not apply, 
& the justices were entitled to commit 
applt. to the Northamptonshire Autumn 
Assizes, as being more convenient, — R. v. 
Murray (1935), 154 L. T. 164 ; 100 J. P. 67 ; 
62 T. L. R. 141 ; 79 Sol. Jo. 965 ; 25 Or. 
App. Rep. 129 ; 84 L. G. R. 4 ; 30 Cox, C. C. 
298, 0. 0. A. 

1793. Add. Annotati<y}i8 : — Consd. R. v. Beebe 
(1925), 133 L. T. 736. Held. Statham v. 
Statham, [1929] P. 131. 


1794. Add. Annotation : — Held. R. v. Brixton 
Prison, Exj). Share, [19261 1 K. B. 127. 

1798a. Several prisoners charged on same facts — 
Differentiation of charges — One prisoner 
punishable summarlly>-Oth8r prisoner punish* 
able on indictment.] — When charges 
are to be brought against more than one 
prisoner on the same set of facts, it is desirable 
that the charges should not be so dif- 
ferentiated that one prisoner is tried by a 
jury, while another has no right to such 
mode of trial, unless there is good reason 
to the contrary. — R. v. Cope (1925), 94 
L. J. K. B. 662 ; 132 L. T. 800 ; 89 J. P. 
100 ; 41 T. L. R. 418 , 27 Cox, C. 0. 778 ; 
18 Cr. App. Rep. 181, C, 0, A. 

1799. Add. Annotation : — Distd. R. v. Sheridan, 
[1936] 2 All E. R. 883. 

1804* Add. Annotation : — Consd, R. v. Ely JJ,, 
Ex p. Mann (1928), 93 J. P. 45, 

1810a. Add. Citations ;~~[1924] 1 K. B. 248 ; 03 
L. J. K. B. 65 ; 130 L. T. 414 ; 27 Cox, 
C. C. 681. 

1810b. How proved.] — (1) An appeal lies 

to the Ct. of Criminal Appeal against a 
sentence passed on an alleged breach of a 
recognisance to be of good behaviour for 
a certain time, on the ground that applt. 
has not broken the recognisance. 

(2) Broach of recognisance must be proved 
like any other fact alleged in a criminal ct. 
— R. V. Smith, [1926] 1 K. B. 603 ; 94 L. J. 
K, B. 692 ; 132 L. T. 799 ; 89 J. P. 79 ; 
41 T. L. R. 859 ; 27 Cox, 0. 0. 782 ; 18 
Or. App. Rep. 170, C. C, A. 

Annotation : — As to (2) Befd. R. v. Haddon (1936), 79 Sol. 

Jo. 180. 

.] — Breach of recognisance must 

be strictly proved. — R. v. Butler (1926), 19 
Cr. App. Rep. 127, C. C. A. 

ISlOd. .]-~R. V. Haddon (1935), 79 Sol. Jo. 

180, C. C. A. 


PART V, SECT. 2. SUB-SECT. 8. 

1781 t. When remand gronted ,] — On 
a prisoner belujar brought before a 
ma^fltrate for trial on the day of the 
arrest the magistrate was informed 
both by the prisoner & by telegram 
from a coimsel that the latter had been 
retained for the defence & was requested 
by thorn to grant an adjournment to 
permit of the oounstd'p attendance : — 
Held : the refusal under such circum- 
stances of a reasonable remand was a 
wrongful denial to the accused of the 
right given him by the CYimlnal Code 
to make a full defence & have his 
counsel present. — R. v. Hallohuk 


(Elohuk) (Man,), 


1 D. L. R, 


731 ; (19281 1 W. W. R. 646.-~CAN. 


PART V. SECT. 2, SUB-SECT. 4. 

n JtigH/iahle homicide .] — 

R. V. Du OUAT. (19281 2 W. W. R. 
596; 60 Can. Grim. Gas. 3X8; 37 

Man. L. R, 403.—CAN. 

1801 i. Form of commitment — Omia- 
Sion of time of offence .] — A warrant of 
commitment did not comply with 
Summary Convictions Aot, 1915* 
in not fixing the time when the offence 
was committed : — Held : bad.-— R. t>, 
Rodoeks, [1923] 3 W. W. R. 956 ; 
41 Can. Grim. Gas. 190 ; 33 B. 0, R. 
16.— CAN. 


1801 il, Error in etaintorv 

description of offence .] — The use in the 
warrant of commitment of the words 
“ ceremony of marriage ** Instead of 
form of marriage/* as In the sta- 
tutory description, is no ground for 
setting aside a conviction, the mean- 
ing in both oases being the same 
& not distinguishable, — R. v. Hoop. 
[1924] 3 D. L. R. 985; 67 N. S. R. 
325.— CAN. 


PART V. SECT. 2. SUB-SECT. 6. 

g i, .] — R, V. McArthub’s Bail 

(1897), 3 Terr. L. R. 37,— CAN. 

•z. Eetreatment of recognisance .] — 
The estreating of a recognisance by a 
magistrate may be carried out under 
Orimlnal Code, s, 1099, & any further 
necessary proceeding follow under the 
subsequenl sects, withont the require- 
ment of any order of the ots. — R. v. 
MoCoT & Brown (1024), 34 B. C. R. 
14.— CAN. 

■b. .] — R. r. Makriott (1924), 

67 N, S. R. 227.— CAN. 


g0, jgotioe of motion to accused 

<t sureties necessary .] — R, v. McTavibh, 
“ ). [19271 1 D. L. 


Ex p. Brown (Man.., . 

893 ; (1927] 1 W. W. R. 
Ckm, Ortm. Cas. 261. — CAN. 


182; 


Be, When ordered.] — R. v. 

Lkpickl (19251 4 D. L. R. 170 ; (1925] 
2 W. W. R. 726 ; 44 Can. Grim. Cas. 
263 — CAN. 

Bf. One surety bound 

instead of turn.] — R. v. Carvery, Ex p. 
Howk, 11925] 3 T). L. R. 414 ; 44 Can. 
Grim. Gas. 69.— CAN. 

Bg. .] — R. V. SULIJVAN 

(1914). 29 W. L, R. 115 ; 18 D. L. R. 
535 ; 23 Can. Grim. Css. 174.— CAN. 


s). Within discretion of 

court .] — The necessity of notice to an 
Bco\tsed & his sureties of a nii'tnm for 
an order to estreat a recognisaiue does 
not depend on the existetioo of a itule 
to that effect. Nat uraJ justire rcqniroy 
that before ‘oich an order he made the 
accused Ids sureties should be given 
an opportunity of being beard. A 
judge before whom a unitton for the 
estreat of a recognisanre is made has a 
diserctlon. in vieu of ail the cireum- 
stances, to refuse the 
MpTavibh, Fjt p. Brown (Mim.), [1927] 

3 D. L. R. 893; 1 R* 

182; 47 (3^. Orira. Cos. 251. — CAN. 

sm. /Hsriiari/e of. J— H. v. SCHRAM 

(1845), 2 U. C. a. yi.--CAN. 

go. Avoidance of.] — R. r. Mac- 

Do vald (1925), 43 Can. Grim. Cas. 3t 1. 
---CAN. 
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Part VI. — Indictments. 


1821. Add, Annotation : — Consd* The Tomi (1932), 
48 T. L. R. 471. 

1823. Add, Annotations: — ^Reld. Scammell v. 
Hurley, [1929] 1 K. B. 419 ; Stevens v, 
Aldershot Gas, Water & District Lighting 
Co. (Now Mid-Southern District Utility Co.) 
(1932), 102 L. J. K. B. 12. 

1826. Add. Annotation : — Apld. Hart v. Hudson, 
[1928] 2 K, B. 629. 

1867. Add, Annotation : — Consd. The Torni (1982)» 
48 T. L. R. 471. 

1900a. Receiving property — Known to have been 
obtained by fraud or false pretences.] — To 
receive goods knowing that the vendor 
obtained them on credit under false pretences 
or by means of fraud other than false pre- 
tences is not an offence known to the law. 
— B. V, ScHWELLEB (1924), 18 Cr. App. Rep. 
62, C. C. A. 

Sect. 3.— PREFERRING AN INDICTMENT 

(p. 208). 

See, now, Administration of Justice (Mis- 
cellaneous Provisions) Act, 1933 (c. 36), 
ss. 1, 2. 

1010a. Fresh indictment in respect of another 
offence — Founded on facts disclosed In de- 
positions.] — Where a person has been com- 
mitted for trial for one offence a fresh indict- 
ment cannot be preferred against him in 
respect of another offence, which comes 
within Vexatious Indictments Act, 1859 
(c. 17), without the leave of the ct., even 
though such fresh indictment is founded on 
facts disclosed in the depositions. — R. v, 
Morgan, [1926] 1 K. B. 752 ; 94 L. J. K. B. 
672 ? 133 L. T. 94 ; 89 J. P. 135 i 28 Cox, 
0. C. 1 ; 18 Cr. App. Rep. 180, C. C. A. 

1913a. Multiplication of indictments — Disap- 

proved.] — (1) The ct. entirely approves of a 
cl. of trial dealing with aU outstanding 
charges against a convicted prisoner, at his 
request, whenever it can legally do so. 


(2) The ct. disapproves of the midtiplica- 
tion of indictments when the allegations can 
be conveniently mode in one indictment. — 
R. V. Taylor (alias 8aunde««, alias Wallace) 
(1924), 18 Cr. App. Rep. 25, 0. C. A. 

Annotation: — Oenerally^ Bdfd. R. v, Taylor (1926), 19 Cr. 

App. Kep. 146. 

1913b. .] — R. V, Clarke, No. 2116a,posf. 

1913c. .] — R, V. Tybeman, No. 6350b, 

post. 

1913d. .] — Offences which may lawfully 

be charged in one indictment ought not to 
be distributed into more. — R. v. Smith (1926), 
19 Cr. App. Rep. 151, 0. C. A. 

1913e. S, P. B. V, Carver (1927), 20 Cr. App. Rep. 
3, C. 0. A. 

1914a. Leave — Discretion of judge.] — R. v. Roth- 
FIELD, [1937] 4 AU E. R. 320, C. C. A. 

1934. Add. Annotation: — Folld. R, v, Mosley, 
[3924] 2 K. B. 187. 

1937a. .] — Counts for offences within 

Vexatious Indictments Act, 1869 (c. 17), 
may be added to the indictment without the 
leave of the ct. where they are founded on 
facts disclosed on the depositions. — R. v. 
Mosley, [1924] 2 K. B. 187 ; 93 L. J. K. B. 
894 i 130 L. T. 831 ; 88 J. P. 91 ; 68 8oL 
Jo. 757 ? 27 Cox, C. O. 636 ; 18 Cr. App. 
Rep. 69, C. 0. A. 

AnnotatUm : — Refd. ll. V. Morgan, [1925] 1 K. B. 752. 

1978a. Larceny — Specific articles stolen must be 
set out.] — R. V, Douglas (1926), 19 Cr. App. 
Rep. 119, C. C. A. 

1981a. .] — An indictment for obtaining 

by false pretences that omits the false pre- 
tence aUeged is bad. — R. v, Thomas (1931), 
23 Cr. App. Rep. 21, C. 0. A. 

1985a. Children Act, 1908 (c. 67), s. 12 — Omission 
of “ wllfuUy.’’] — (1) Applt. was indicted for 
cruelty to a child, contrary to Children Act, 
1908 (c. 67), 8. 12 (repealed by the Children 
&, Young Persons Act, 1933 (c. 12). sub- 
stantially re-enacted by sect. 1 thereof), the 
particulars of offence aUeged being that she 
“ being a person over the age of sixteen years, 


PART VI. SECT. 1. 

SQ. Proceedings must be carried on 
in the King's name.] — R. v. Woo 
Tuck (1928), 61 (’an. C. C. 365 ; 46 
Qne. K. B. 437.— CAN. 

Sr. .1 — CtARK V. MacWorth 

(1931), 55 Can. C. C. 268.— CAN. 

PART VI, SECT. 2, SUB-SECT. 1.— A. 

1814 111. Newly crcal-ed offence,] 

— A staT/Ufje comes into force on the 
first moment of the day on which it 
receives the Royal assent, & if it be 
one creating a crime, an offence com- 
mitted on that day, even olThongh 
before the aotnaJ time at which the 
Royal assent was given, is within the 
Act.— R. V. Rocco. 119241 1 D. L. R. 
601 ; 41 Clan. Criin. Oas. 101. — CAN, 

PART VI. SECT. 8. SUB-SECT. 1. 

fi. .J — vtTiere an appUca- 

tion for leave to prefer a ohai^e of 
criminal libel Is made after the refusal 
of a msgistrate to commit & the A.-G. 
to prefer a charge, the jud^ should 
not give his c^onsent unless there is a 
reasonable probability that the person 
charged will be found guilty. 

There Is no right of app^ from the 
exerolsa of the judge’s discretion in 


refusing bla consent to the preferring 
of a charge of criminal libel although 
if appet. c.an adduce further evidence 
upon which a grand jury should find 
a true bill any judge of Ibe ct. would 
have the right to grant the consent 
notwithstanding its previous refusal. 
— Matxjnby V. Fildes, 119331 1 

W. W. R. 33; 3 D. L. R. 752 ; 60 

C. C. C. 7.— CAN. 

1907 i. Separate indictments in respect 
of same transaction — Where act con- 
siUvtes more than one offence — Attempted 
carnal knowledge of young girl db 
indecent assault.] — R. v. Languby 
(N. B.), [19271 3 D. L. R. 934 ; 48 
Can. Grim. Oas. 293.— CAN, 

Bw. Binding mjer proseeuior — No ap- 
plicatiem to AJheria.] — None of the 
provisions of the Criminal Code as to 
binding over to prefer & proseoi'te an 
indictment has any application or force 
in A Iberta. Such provisions are applic- 
able only in those provinces in which 
there is a grand Jury. — Maloney v. 
FiLPm [19331 1 W. W. R. 33; 8 

D. L. R. 762 : 60 C. C. C. 7.— CAN. 

sy. New indictment — Loss of indicU 

m&rU previously laid .] — If the original 
indictment to which accused pleaded 
at a former assize has been lost or 
mislaid, the judge may order a new 
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indictment to be preferred. — R- v, 
McAuliffb (1906), 17 Can. C. O. 496. — 
CAN, 

PART VI. SECT. 4. BUB-SECT. 1. 

t i. .1 — Where the Indictment 

was in the words of the enactment 
describing the ollenoe : — Held : suflft- 
oieut. — R. V. MoLaohlan (1923), 66 
N. S. R. 413 ; 41 Can. Crim. Ca«. 249.— 
CAN. 

k i. .1— R. V. Canadian Allib- 

Ohalmkrs, Ltd. (1928), 64 O. L. R. 
38.— CAN. 

n 1. Identity of language with that of 
statute creating offence — “ Car *’ used 
instead of** motor car .**] — R. v. Young, 
[1928] 8 I). L. R. 225 ; 49 Can. (Mm. 
Gas. 349 ; 60 N. 8. R. 128.-— CAN. 

o i. Vaiue of stolen property ,] — 

An Information should, therefore, state 
the value of the property alleged to 
have been stolen so os to determine to 
which close of crime the offence belongs 
& the nature of the proceedings to be 
taken.— R. v. Thompson. [19281 4 
D. L. R. 869 ; 50 Can. (Mm. Oas. 183 ; 
62 O. L. R. 610,— CAN. 

•a. Rape.] — R. r. Boss, [19271 1 
D. L. R. 911 ; 47 Can. Orlm. Cas. 71 ; 
69 N. 8. B. 66.— CAN. 
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having the custody, charge, or care of M., 
a child, neglected the said child in a manner 
likely to cause the said child unnecessary 
suffering or injury to its health.** The word 
“ v^ully,** which occurs in the sect., was 
omitted from the particulars, the form 
employed being substantially Form 6 of the 
Forms of Indictment in the Appendix to the 
Rules made under Indictments Act, 1915 
(c. 90) ; — Held : as the indictment had 
followed the above form, it could not be 
regarded as bad in law, but it is better that 
in such a case the particulars of offence should 
include the word “ wilfully.*’ 

(2) Conv^iction quashed on the ground that 
the summing-up contained no proper direction 
on the meaning of wilful neglect,” the 
proper direction in such a case beihg in 
accordance with the direction in R, v. SenioVy 
[1899] 1 Q. B. 283, at p. 290. — R. v, Walkeb 
( 1934), 24 Cr. App. Rep. 117, 0. C. A. 

1991a. .] — Indictment for the murder of a 

bastard child : — Held : a bastard was im- 
properly d€58cribed by his mother’s name, he 
not having gained that name by reputation. 
— R. V. Cr^RK (1818), Russ. & Ry. 358. 

Annotations: — Gonsd. R. v. Sheen (1827), 2 C. & P. 634. 
Refd. R. V. Drake (1850), 14 J. P. 483. 

1991b. .] — In an indictment for the murder 

of a bastard child, the absence of a name is 
sufficiently accounted for by the child being 
described as “ then lately before bom of the 
body of J. 11.” Sentence of death may, 
since the statute 0 & 7 Will. 4, c. 30, be 
recorded against a person convicted of 
murder. — R. v. Hogg (1841), 2 Mood. & R. 
380 ; 174 E. R. 324. 

Annotation : — Apprvd. R. v. Willis (1845), 1 Cox, C. 0. 136. 

1991c. .] — Indictment stated that the 

prisoner, a single woman, on Aug. 27, 1844. 
brought forth a male cliild alive ; that she 
afterwards, to wit, on the day & year afore- 
said, killed the said child. Objection that 
the judgment ought to have eitiier stated 
the name of the cliild, or that its name was 
unknown to the jurors ; overruled by Cole- 
ridge, J., at the trial, on the ground that 
there was no presumption, from the mere 
fact of birth, that the child had a name, it 
being a bastard : that the indictment 
afforded no presumption of its having 
acquired a name by reput>ation or baptism : 
that an averment that the name was un- 
known, implied the acquisition of some 
name. Conviction held right. — R. v, Willis 
(1846), 1 Car. & Kir. 722 ; 1 Den. 80; 1 
Cox, C. C. 136. 

1992a. S. P. R. v. Drake (1850), 14 J. P. 483 ; 
4 Cox, O. O. 833, 

2011. Add, Citation : — 2 Roll. Rep. 225. 


2040a. .]— -A prisoner was 

a count of an indictment in the foUowkigt€ 

“ Statement of Offence. Accessory afte: 
fact. Particulars of Offence. H. Q., . . 
knowing that one J. D. had committed a 
felony, to wit, housebreaking & larceny, did 
receive, comfort, harbour, or assist the said 
J. D.” After verdict the judge permitted 
this count to be amended, the amendment 
consisting in striking out the words “ house- 
breaking & larceny ” in the particulars of 
offence & substituting the words ” receiving 
stolen property ” : — Held : the count as 
originally drawn was bad. in that it omitted 
in the statement of offence to specify any 
felony, &> the amendment was bad in that it 
did not in the particulars of offence describe 
the alleged felony as ” receiving stolen pro- 
perty well knowing it to have been stolen ” 
& the conviction must be quashed. — R. v, 
Quintner (1934), 25 Or. App. Rep. 32, 
C. 0. A. 

2048. Add, Annotation : — Retd. Joel v, Barclay, 
[1937] 1 All E. R. 300. 

2064a. Obtaining by false pretences — “ On divers 
dates.**] — R. v. Robertson (1936), 80 Sol. 
Jo. 691 ; 25 Cr. App. Rep. 208, C. C. A. 

2066. In head note, after the word ” forged ” add 
“ a bill of lading.” 

2076. Add, Annotations: — Apld. R. v, Disney 
(1933). 49 T. L. R. 284 ; H. y. Wilmot ( 1933), 
97 J. P. 149. Refd. K. v. Friend (1930), 22 
Cr. App. Rep. 130. 

2076a. Offences under Night Poaching Act, 1828 
(c. 69).] — Applt. was convicted on a count 
of an indictment which charged that he “ by 
night unlawfully took or destr(.>yed game or 
rabbits in land at C. ... or was in the said 
land by night with a gun, net, or other 
instrument for the purpose of unlawfully 
taking or destroying game,** contrary to 
Night Poaching Act, 1828 (c. 69), a. 1 
Held : the count was bad, as it alleged two 
offences in the alternative & it was impossible 
to say of which offence applt. had been con- 
victed.— R. V. Disney, [1933] 2 K. B. 138 ; 

102 L, J. K. B. 381 ; 149 L, T. 72 ; 97 J. P. 

103 ; 49 T. L. R. 284 ; 77 Sol. Jo. 178 ; 24 
Cr. App. Rep. 49 ; 31 L. G. R. 176 ; 29 Cox, 
C. C. 636, C. C. A. 

Annotation .—-Apld. R. v. Wilmot (1933), 149 L. T. 407. 

2076b. Shooting with intent to do grievous bodily 
harm or to maim, disfigure or disable.] — R. 
V, Ottaway (1933), 175 L. T. Jo. 424. 
Offence under Road Traffic Act, 1930 (c. 43), 
s. 11 (1).] — See Street Traffic, No. 222c, 
'post, 

2102a. Prejudice to one defendant.]— Persons 

arrested together need not be tried t^ogetber. 


PART VL SECT. 4, SUB-SECT. 2. 

a i. .1 — The inc‘ln«lon of a 

number of almses unneceRsarily in a 
bill of Indictment is contrary to the 
practice, is a deviation from the 
ordinary course of criminal lustlce, & 
should be depi'ecated. Whether it 
amounts to a 8iib>*tantlal wrong to the 
accused is a queation of degree. — R. v. 
Nolan (1930), 43 B. C. R. 367.— CAN. 

PART VI. SECT. 4, SUB-SECT. 7. 

•m. Indecent expoeure — **Wilh in- 
tent to ojTetw?.”}— Whore the facts 
cdleged necessarily implied that the 


act charged was committed “ wilfully ” ; 
— Held : notwithstanding the ondsKion 
of that word, the information was 
sufficient. — R. e. Smothers (1924), 67 
N. S. R. 179.— CAN. 


PART VI. SECT. 4, SUB-SECT. 8.— 
B. (a). 

f i, — Where ingredients of 

two distinct oflenoes had been mixed 
together In a charge contrary to the 
settled principles of criminal pro- 
cedure & In violation of Criminal Code, 
8. 710 (3 ) : — Held : prisoner was on^titled 
tx> his dlacharge.— R. v, Ohub, 11^24) 4 
D. b, B. 300 ; 34 B. C. R. 177.— CAN. 
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?*ART VI. SECT. 4, SUB-SECT. 9.—B. 

2087 iii. .]— H. v, Mc’Donau> 

Cnt.), (19281 2 V. L. R. 787 ; 60 Can. 
>lni. Cas. O.'V. -CAN. 

*^087 iv. -J— R. 1’. Jenkins, 

1932] 3 W. VV. n, 606.— CAN. 

•ART VI. SECT. 4, SUB-SECT. 9.— C, 
r. Road now “ 2102a i." 

0. Read now “ 2102a ii.‘* 
t. Road now “ 2102a iii.** 
a. Road now “ 2102a Iv.*’ 

2102a V. .1 — R. V, WlSKB 

McC*reioht, 1193011 W. W. R. 976 ; 64 
an. C. C, 117 ; 42 B. 0. R, 617.— CAN. 



Cafes 2102 b— 2161. English anb Bmpieb Digest Supplement. 


if any one of them ie likely to be embar- 
rassed in his defence, ought not to be so tried. 
— R. V. Townsend, R. v. Hildee (1924), 
18 Cr. App. Rep. 117, 0. C* A. 

2105a. .] — When a statement by one accused 

intended to be put in evidence implicates 
another, the ct. should consider whether 
accused should not be tried separately. — 
R. V, Seymour (1927), 20 Or. App. Rep. 98, 
O. O. A. 

2108. Add. AnnotaMon: — Folld. R. v. Lonsdale 
(1930), 47 T. L. R. 80. 

2109. Add. Annotation R. v, Lonsdale 

(1930), 47 T. L. R. 80. 

2115a. .] — Indictments should not 

be multiplied, but where the law permits 
separate offences should be charged in sepa- 
rate counts of one indictment. — R, v. Olabeb 
( 1926), 18 Or. App. Rep. 166, C. O. A. 

2115b. .] — Observations on the form of 

indictment where several defts. are charged 
with various offences of obtaining money by 
false pretences & conspiracy to defraud. — 
R. V. Cabless, R. V. Staplby (1934), 25 Or. 
App. Rep. 43, C. 0. A. 

2119a. Leaving counts on file — Undesirable 
practice.] — R. v. Teape- White (1930), 22 
Or. App. Rep. 93, C. C. A. 

2119b. When Justlded.] — (1) If, on a crucial 

part of the case, the prosecution intend to 
ask the jury to disbelieve the evidence of a 
witness called for the defence, counsel for the 
prosecution ought to cross-examine that 
witness or, at any rate, to make it plain, 
while the witness is in the box, that his 
evidence is not accepted. 

(2) An indictment should be allowed to 


remain on the file only in exceptional cir- 
cumstances, as, for example, where it appears 
that the conviction on the first indictment 
may be quashed on appeal on some technical 
ground, A the indictment left on the file 
relates to a similar matter. — R. v. Hart 
(1932), 28 Or. App. Rep, 202, 0. 0. A. 

2119c. Offence must be of similar character.]-— 
R. V. Hhx (1930), 22 Or- App. Rep. 64, 0. 0. A. 

2138. Add. Annotation : — ^Refd. R. v. Davis, [1037] 
3 All E. R. 637. 

2140. After this case add : — 

Manslaughter & dangerous driving under 

Road Traffic Act, 1930 (c. 43), s. 11.}— <8ec 
Street & Aerial Traffic, No. 222e, post. 

2147a. Two murders.] — ^Applt. was 

charged upon an indictment which contained 
two counts, the first charging that on a day 
between Apr. 20 & Apr. 29, 1937, he murdered 
his wife, & the second charging that on a day 
between Apr. 21 & Apr. 29, 1937, he murdered 
his niece. Applt. was convicted of murder : 
— Held : although the joinder of two murders 
in one indictment was undesirable, the fact 
that in tiie present case thei'e were two counts 
did not, in the circumstances, invalidate the 
conviction. — R. v. Davis, [1937 J 3 All E. R. 
637 ; 81 Sol. Jo. 691 ; 26 Cr. App. Rep. 96, 
0. O. A. 

2150. Add. Annotation : — Consd, R. v. Southern 
(1929), 142 L. T. 383. 

2151. Add. Annotaiions ; — Consd. R. v. Kendrick & 
Smith (1931), 144 L. T. 748. FoUd. R. t?. 
Carless, R. v. Stapley (1934), 25 Cr. App. Rep. 
43. 


2108 HI, .1 — A man & a woman 

were tried lolntly on the charge of 
having murdered the huaband of the 
woman. 7’hey wore convicted & 
sentenced to death. Each of the 
accused had applied to the trial judge 
for a aer>arute trial, on the nound that 
statemoute had been made by each 
which would be admissible In eWdenoe 
against the person making the state- 
ments, but which tended to incriminate 
the other acensed, against whom the 
statements would be inadmissible. 
The trial Judge had refused the 
applications i—Held : the refusal of 
the trial judge to grant separate trials 
did not amount to a miscarriage of 
Justice, & afforded no ground of appeal. 
— A.-G, V. JOYOB, A.-Q. V. WALSH, 
[1929] 1. H. 526.— IR. 

• 0 . Charge of vagrancy.] — Ex p. 
Wriqht, Ex p. Pabkeb (1910), 54 
Can. C. O. 310.— CAN. 


PART VI. SECT. 4, SUB-SECT. 10,— A. 

g ... AcQuittal on two counie — 

OonvicHon on third — VaiidUv.}'-- Held : 
it was open to the jury to find a# they 
did.— B arton v. R., U9291 1 D. L. K. 
634 ; S. C. R. 42 ; 51 Can. O. O. 1 ; 
affg.. 63 O. h. R. 299.— CAN. 

•e. Conspiracy — Count relating to one 
conspirator--- Joinder of count relating 
to all ,] — In an ludlotment for con- 
spiracy It is Improper to try toother 
a count relating to one accused Hi a 
count relating to that one jointly with 
the other two. — R. e. Chajmandy, fl934] 
2 D. L. H. 48 ; 0. R. 208 ; 61 O. Q, 0. 
224.— CAN. 


offences : — Held : there wew no reason 
disclosed to question his discretion in 
doing so, since he sat without a jury. 
& the offences were all of a similar 
character & connected together by 
being parts of a systematic course of 
criminal conduct pursued by prisoner. 
— R. V. Duff (SasL), [1929) ID. L. K. 
152 ; 50 Can. Olm. Cas. 246 ; [1928] 
3 W. W. R. 650.— CAN. 

2120 vl. .] — The judge has juris- 

diction to try separate counts at the 
same time whether or not the accused 
consents to their trial together. — R. v. 
Necrmbeb, [19311 2 W. W. R. 810; 
66 Can. C. O. 110 ; 44 B. C. R. 210.— 
CAN. 

2120 vll. .] — R. V. Nbcbmbkr 

(No. 2), [1931) 3 W. W. R. 366 ; 56 
Con. O. C. 391.— CAN. 


PART VI. SECT. 4. SUB-SECT. 10.— C. 

p i. .1 — R. V. Cabtkb, 

[1931] 2 W. W. R. 127 ; 55 Can. 0. C. 
196,— CAN. 

p n, Suborning perjury dt 

fabricaiing evidence .) — The accused, 
who was charged in the one Indlotment 
with subomlng perjury also, with 
fabricating evidence in connection with 
said offence, applied for an order requir- 
ing the Crown to sever the indictment 
& elect to proceed first on one or othor 
of the two charges : — Held : the Joinder 
was not con duel ve to the ends of 
justice &, therefore, the order should 
be granted. — R. v. BRAtTN (Sask.), 
[1928] 3 W. W. R. 226 ; 60 Can. CJrlm, 
Cas. 292.— CAN. 


PART VI. SECT. 4. BUB-SECT. 10.— B. 

2120 V. ,1 — Where the trial 

Judge had tried together fifteen oharges 
against the prlk>ner for different 


PART VI. SECT. 4. SUB-SECT. 10.— D. 

|i I, ShepbreaHno dt receiving 

stolen poods,)— iu v, (Itoss (Sask.), 
IIbI?] * D.^ E. 928 : 119271 i 
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W. W. R. 432 : 48 Can. Orta. Gas. 
77.— CAN. 


a I. Murder <t accejtsory after 

fact of murder.]— An indictment may 
contain a count oharging an accused 
person with murder & also a count 
oharging him with being an accessory 
after the fact of murder. Sernhle : in 
such a case the presiding judge may, 
in his discretion, call upon the pro- 
secutor to elect as to which charge he 
will proceed with. — R. v. Williams 
(1932). 32 S. R. N. S. W. 504 ; 49 
N. S, W. W, N, 144.— AUS. 


a U. Conspiracy — Arson ,] — 

Joinder of counts upheld, — R. v, 
Kadishbvitz, [1934] O. R. 213 ; 61 
O. 0, O. 193.— CAN. 


a iii. Obtaining by false pretences 

<£• conversion .] — Acoused was charged 
on an Indictment containing 30 counts, 
some of which were in respect of obtain- 
ing sums of money by false pretences 
& others were In I'cspoct of fraudulently 
oonverting to his own use the same 
sums, being moneys entrusted to him 
for a particular purpose : — Held : the 
Indictment was not bad by reason of 
Larceny Act, 1916 (o. 50), s. 40 (5) (d), 
which limits the joinder of oharges of 
embezzlement & fradulent applica- 
tion or disposition, that provision being 
Inconsistent with the provisions m 
Orinilpal Justlcse (Admlnisttutlon) Act, 
1924. — ATTORNBY-GBNERALe. RbULY. 
[1937] I. R. 118.— IR, 


PART VI. SECT. 4, SUB-SECT. 10.— E. 

2162 i. Oases requiring separaie trial — 
Indecent assault dt theft — AcU fprTndng 
part of one transcMon.] — R. o, CAfiSiDY 
(Ont.). [19271 4 D. L. R. .1106; 40 
Oifin. Oaa. 93* — CAN. 
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2155a. — .] — R. V, Lubero, No. 3166d, 

2195. Add. Annotation : — Refd. R. v. Central 
Criminal Court JJ., Ex p. L. 0. C., [1926] 2 
K. B. 43, 

2204a. Wrong statute Inserted — Later 

statute In simUar words.] — The accused, who 
was a trustee under a will, was charged with 
having in Mar, 1915, fraudulently converted 
to Ills o^ use certain shares deposited wdth 
him by ^|p»o-tru8tee. In an affidavit filed by 
the acciS^ in defence to proceedings for an 
account commenced against him by the co- 
trustee in the Ch. Div., the accused swore 
that he had, with the approval of his co- 
trustee, invested the capital in his own 
business. Subsequently, in his preliminary 
examination in bkpcy., he made admissions 
to the Official Receiver in regard to the dis- 
position of the capital by him. He was 
indicted for fraudulent conversion as a 
trustee under Lai*ceny Act, 1916 (c, 60), s. 21, 
but the judge, on his notice being brought 
to the fact that that Act was not in force 
at the time when the offence was alleged 
to have been committed, allowed the indict- 
ment to be amended by the substitution of 
Larceny Act, 1861 (c. 96), s. 80, for the later 
statute. The two statutes define the offence 
in almost i>reci8ely the same words : — Held : 

(1) the indictment was defective within Indict- 
ments Act, 1915 (c. 90), 8. 5 (1), by reason of 
the wrong statute having been inserted, but 
in view of the fact that the offence under the 
earlier Act was defined in almost the same 
words as those used in the later Act, applt. 
could not have been prejudiced by the amend- 
ment, nor could injustice have been done to 
any defence that he might have had. The 
amendment was, therefore, rightly allowed ; 

(2) the accused was not protected from 
prosecution by Larceny Act, 1861 (c. 96), 
«. 86, either in regard to acts disclosed by his 
affidavit or in regard to acts disclosed by his 
preliminary examination in bkpcy., as such 
disclosures were not “ in consequence of any 
compulsory process of any court of law ; 


(3 ) the admissions in the preliminary examina- 
tion in bkpcy. were not admissions made 
** in any compulsory examination or deposi- 
tion before any ct. on the bearing of any 
rnatter in bkcpy.,” & could, therefore, be 
given in evidence at the trial without infring- 
ing Larceny Act, 1916 (c. 60), s. 43 (3). — 
R. V. Tuttle (1929), 140 L. T. 701 ; 46 
T. L. R. 357; 21 Cr. App. Rep. 85; 28 
Cox, C. C. 610, C. 0. A. 

2219a. — ^ — .] — Applt. was accused of having 
obtained sums of money by way of deposit 
from persons, who desired to be employed 
as managers of public-houses, by representing 
to them that he would appoint them to those 
positions. The indictment contained eighteen 
counts, relating to nine distinct offences, 
which were charged alternatively as obtaining 
sums of money by false pretences, & as 
larceny by a trick of the same sums. In every 
one of the counts relating to false pretences, 
the indictment as origimilly framed ran : 
“ by falsely pretending that he would appoint 
... as manager,** At the close of the case 
for the prosecution the judge thought it 
right to amend the counts relating to false 
pretences so as to read “ by falsely pretending 
that he was in a position to appoint,*’ etc. 
The jury convicted applt. on all counts : — 
Held: (1) the conviction for false pretences 
must be quashed, as the amendment of an 
indictment allowed by Indictments Act, 
191.5 (c. 90), B. 5 (1), is an amendment of a 
defect in form, not the alteration & revision 
of the substance of a charge, such as had taken 
place in tlxis case, which must necessarily 
prejudice accused; (2) the conviction for 
larceny must be quashed, because there was 
no evidence of larceny, as the persons seeking 
employment had in each case intended to 
parti with their money ; (3) Larceny Act, 
1916 (c. 50), B. 44 (3), could not apply where 
the indictment had charged false pretences 
& was up to the last momeht wrong in sub- 
substance. — R. V. Hughes (1927), 136 L. T. 
671 ; 91 J. P. 39 ; 43 T, L. R. 250 ; 28 
Cox, 0. 0. 336, 0. 0. A. 


2161 1. Cases not reqviring separate 
trials — Similar arts — Separate inde^^rnl 
asHuulta .] — An Indictment cbaiged 
Aoci)Mf»d with indecent a«Haiilt upon one 
little girl,^' indeoent assault, involving 
murder, upon another little girl. Both 
oftenoes were libelled as having been 
committed on the some day at 8. : — 
Hetd : the offences charged were so 
connected In time, circumstances, & 
character as to justify their Inclusion 
In one Indictment, & no sufficient 
reason had been shown lor separation 
of the charges, — H.M. Advocatr e. 
BipkerstafF, [1926 J S. C. (J.) 65, — 
SOOT. 


a 11. Indecent assattU it carnal 

knowledge — Second count added in new 
trial,y—A new trial having been 
order^ after conviction an a charge, 
preferred by the agent of the A.*G., of 
Indeoeat assault on a young girl ; — 
Held: the agent of the A.-G. was 
entitled on the second trial to arrato 
the aooused on a new charge contain- 
ing, In addition to counts alleging 
indeoent assault, counts alleging carnal 
knowledge of the same girl at the same 
time. 

In answer to the contention that by 
prooeeding on the count for oamal 
knowledge the agent of the A.-G. de- 
prived vxo accused of the right to 


elect a speedy trial thereon ; — Held : 
the accused had already mado a suffi- 
cient election to cover that charge ; 
it was admitted that the charge of 
carnal knowledge was one which might 
be founded upon the evidence dls- 
closed In the depositions taken on the 
preliminary inquiry on which the 
accused had been committed for trial 
& that he had been brought before a 
District Ot. Judge to make his election 
upon the charge In respect to which 
he had been committed & that he 
then demanded a jiiry trial : therefore, 
it must be assumed that his demand 
for a Jury trial related to the charge 
of carnal knowledge as well as to the 
other offences charged. — H. v. Drew 
(N o. 2), 11933) 2 W, W. R. 243; 4 
D. L. n. 592; 60 C. C. C. 229.— CAN. 

Bg. Attempted gubomation of perjury 
<t mtempi to dissuade vHtjiess,] — Counts 
for attempted subornation of perjury 
& attempt to dissuade a witness from 
giving evidence may be joined in the 
some Indictment. — R. e. Solomon 
(1932), 5 M. P. R. 67.— CAN. 


stances, oannot be tried by such judge 
on a substituted charge over which 
the judge has jurisdiction, on the 
election of accused. — R. v. C'Rovi, 
[1924] 4 D. L. R. 1072 ; 3 W. W. K, 
534.— CAN. 

f ] — Indictment 

disclosing no offence &: bad in law, was 
amended at the trial so as to make it 
an entirely different charge ; — I/e/d : 
the amendmeut ought not to have been 
made. — R. e. Loktus (1920). 45 ('an. 
Ci-im. Cas. 390 ; 59 O. L K. CAN, 

a (p. 236) i. 

wore convicted that they “ did wrong- 
fully & unlawfully break & enfer by 
night the shop of S, with In Unit to 
commit an indlctahlo <)ih‘ru-e ; ro uit, 
to assault one s. contrary to the form 
of the etutute in that behalf made S: 
pro'^lded.*' ^i'he (‘rowij intended to 
prefer a charge of shop breaking wilhjn 
sect. tOI of the trlndnal ('ode - Held - 
charge defective a - laeking an averment 
of Intent to commit tin indictable 
offem*e in the shop. — B. r. McNkjl, 
[1931] 3 M. P. R. 42.3.— CAN. 


PART VI, SECT. 4, SUB-SECT. 13. 

Ii i, Attempt to give jurisdic- 

tion.}— -A person committed on a 
charge which a district ot. jud^ has 
no jurlsdlotion to try under any oircum* 

19 


PART VI. SECT. 4, SUB-SECT. 14. 

2341 I. Apfdicatwn must oe made to 
court of trial .] — R. v. HAJkEV, 119251 2 
D. L. R. 83 : 43 Can. Oim. Coe. *97 ; 
65 O. L. R. 293.— CAN. 
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Sect. 6.— FINDING OF AN INDICTMENT BY A 
GRAND JURY (p. 237). 

Note : — The grand jury is now abolished by 
Administration of Justice (Miscellaneous 
Provisions) Act, 1933 (c. 36), s, 1. 

2265* Add. Annotation : — Refd. R. v. Boothby 
(1933), 24 Cr. App. Rep. 112. 

2295a. Bill for rape — True bill found for indecent 
assault— Necessity lor fresh indictment.] — An 
indictment for rape was put before the 
grand jury & they indorsed on it, “ No true 
bill for rape, A true bill for indecent assault 


(aggravated),*’ but no indictment for indecent 
assault was put before the grand jury. The 
prisoner was convicted : — Held : as there 
was no true bUl for rape, & as there was no 
indictment for indecent assault, the oon« 
viction must be quashed. — R. v, Kitohing 
(1929), 141 L. T. 687 ; 45 T. L. R. 569 ; 21 
Or. App. Rep. 116, C. 0. A. ; subsequent 
proceedings, 21 Cr, App. Rep. 144, 0. 0. A. 

2316. For “ Criminal I^aw Amendment Act, 1835 
(c. 35),” read “Criminal Law Amendment 
Act, 1885 (c. 69).” 


Part VII. — Trial of Indictments. 


2365, Add. Annotations : — FoUd. R. v. Dennis, R. 
V. Parker, [1924] 1 K. B. 867. Apld. R. v. 
McDonneU (1928), 20 Or, App. Rep. 163. 
Hefd. R. V. Williams (1925), 19 Or. App. Rep 
67 ; R. V. Gee, R. v. Bib by, R. v. Dunscombe, 
[1936] 2 AU E. R. 89. 

2365a. .] — A criminal ct. has no juris- 

diction to try two separate indictments 
against two defts. at one & the same time, 
even with the consent of counsel for the pr*o- 
secution & counsel for defts. — R. v. Dennis, 
R. V. Parker, [19241 1 K. B. 867 ; 93 L. J. 
K. B. 388 i 130 L. T. 830 ; 88 J. P. 84 ; 40 
T. L. R. 420 i 68 Sol Jo. 563 ; 27 Cox, 
C. 0. 632 ; 18 Cr. App Rep. 39, C. 0. A. 

2365b. .] — A simultaneous trial of two 

indictments is a nullity. — R. r. McDonnell 
(1928), 20 Cr. App. Rep. 163, C. C. A. 

Annotation :—Fond. R. v. Wilde (1933), 17G L. T. Jo- 110. 

2365c. .] — Applt. was charged on two 

indictments, which were tried together, & 
he was convicted on both : — Held : the trial 
was a nullity &, in the circumstances of the 
case, the ct. would not exercise its power of 
ordering a venire de novo, but would merely 
quash the conviction. — R. v. Wilde (1933), 
24 Cr. App. Rep. 98, 0. C. A, 

2401a. ,] — The ct., disagreeing with the 

ct. below on the evidence of corroboration, 
recommends that persons accused of rape 
should be defended by counsel, — R. v. 
Kelly (1929), 21 Or. App. Rep. 151, C. C. A. 


2404a. Warranted In case of alibi.] — (1) The 

police have no right to suggest by questions 
to a person detained in custody that they 
have evidence of his guilt ; answers to such a 
suggestion are not admissible in evidence. 
(2) When the defence is an alibi defts. would 
do well to disclose it in the ct. below. Such a 
defence usually warrants legal aid. — R. v. 
Brown & Bruce (1931), 23 Cr. App. Rep. 60, 
C. 0. A. 

2409. After this case add : — 

.] — This Act is now replaced by Poo 

Prisoners* Defence Act, 1930 (c. 32). 

2458a. When necessary.] — On a plea of 

guilty to a charge of murder, the judge 
asked counsel to interview the prisoner <fc 
explain the position to him. After inter- 
viewing the prisoner, counsel told the judge 
that the question had occurred to him 
whether the prisoner was fit to plead to the 
indictment. The senior medical officer of the 
prison where the prisoner had been in custody 
was called, & said that he saw no reason to 
depart from the view he had put forward in a 
report, which was before the Judge, & that 
the prisoner was, in his opinion, fit to plead. 
The indictment was again put to the prisoner, 
& he again ploadpd guilty, was sentenced 
to death : — Held : the procedure followed 
was perfectly proper & there was, in the 
circumstances, no necessity to empanel a 
jury to try the issue whether the prisoner was 


PART VI. SECT. 6. 

2338 lU. ,1 — There is no antho- 

rity in the Criminal Code allowing the 
A.*G. to grant a stay of proceedings 
upon an Indictment or, as it was 
formerly termed, to enter a nolle pro- 
seqvif & then to remove the stay & 
allow such indictment to bo again pro- 
ceeded with. The proper nroceduro is 
for the Crown to prefer another 
charge,** — R, v . Takaoishi, {1933J 1 
W. W. R. 54; 46 B. 0. R. 281; 

60 C. C. C. 34.— CAN. 

2358 i. Reasons for entering.) — A 
nolle prosequi is usually granted where 
any improper & vexatfous attempts 
are macie to oppress deft., as by re- 
peatedly preferring defective indict- 
ments for the same supposed offence 
or if It Is clear that an indictment Is 
not suitable against deft. — Shkr Sinoh 
V, JiTENDRANATH SEN (1931), 1, Jm R. 
59 Calc. 275.— IND. 

PART VII. SECT. 1. 

2365 I. Separate indictments — Cannot 
be tried joinUy.] — ^A purported .trial of 


two or more persons on separate 
charges tor different offences Is a 
nullity, even though their counsel 
offers no objection, or consents, thereto. 
— U. 0. Theirlyook (Alta.), 11928] 
4 D. L. R. 431 ; (1928] 3 W. W, R. 
225 ; 60 Con. Crlm. Cas. 298.— CAN. 

2866 ii. .1— R. V. Hart, 

R. V. Kozaritk (1929), 51 Can. Crim. 
Cas. 145; 24 AlU. L. R. 15; (1929) 
1 W. W. R. 425.— CAN. 

a i, Stealing parcels from mails 

dt receiving parcels so stolen. l—Held : 
accused entitled to be tried by a Jury, 
even though the value of the property 
stolen did not exceed 1200. — R, v. 
Iwan.huk, (1927) 3 D. L. R. 539 ; 
[19271 2 W. W. R. 325 ; 48 Can. Orfm. 
Cas. 213 ; 22 Alta. L. R. 595.— CAN. 


a il, Right to elect for trial by 

judge without Jury — After true bill 
found — Criminal Code. s. 826.1 — R. t). 
Thompson, R. v. Foulkbs (1908), 16 
Man, L. R. 608.— CAN. 

a iii. 

B. V* Belt (Alta. 


- Effect of election .] — 
.), £19273 1 B. L. R. 


20 


874 ; (1927) 1 W. W, R. 29 ; 47 Can. 
Oim. Cas. 38.— CAN. 

sa. Offence jmnishafjle on indictment 
or on summary conviction — Decision as 
to method of trial.] — Where a statute 
makes an offence punishable on 
Indictment or on summary conviction, 
it makes it either an indictable offence 
or a oon-Indlctable offence, & confers 
on the Crown prosecutor or on the trial 
magistrate, perhaps partly on each, the 
right or “ option *’ of deotalng how each 
particular offence shall bo considered, 
tried & punished. — R, v. Denis (Mon.), 
(19271 3 W. W. R. 400 ; 49 Can. Crim. 
Cos. 8.— CAN. 

PART VII. SECT. 4, SUB-SECT. 1.— 
B. (b). 

2399 L Defence by counsel — Accused 
must consent to representation.] — No ot. 
has any authority to foroe upon a 

{ Prisoner the service^) of a counsel If he 
8 unwilling to agoept them. — B. v. 
SUKH DbvTi929),L L. R. 11 Lah. 220. 
—IND. 
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or waa not fit to plead. — B. v. Vent (1936), 25 
Or. App. Bep. 66, 0. O. A. 

2667. Add. AnnoiaHons : — FoUd. B. v. Hussey 
(1924), 18 Or. i^p. Bep. 121 ; B. tr. Hancock 
(1931), 146 L. T. 168. 

2567a. — r-.] — (1) Applt. was charged upon an 
indictment with breaking & entering a house 
with intent to commit a felony. At the 
trial applt, pleaded guilty to entering only, 
which plea was treated as a plea of guilty 
generally x — Held : there was no plea of 
guilty &; the case must go back, & prisoner 
asked to plead again to the indictment. 

(2) Applt. at the trial asked that five 
charges of false pretences might be taken 
into consideration when awarding sentence, 
but the ct. refused as they were not offences 
of a similar nature to housebreaking : — 
Held : the ct. would not make an order that 
the ct. of quarter sessions should take into 
consideration the five cases of false pretences, 
but it might take them into consideration 
if certain conditions were fulfilled. — R. v. 
Lloyd (1923), 130 L. T. 319 ; 27 Cox, C. C. 
676 ; 17 Or. App. Bep. 184, O. O. A. 

2571a. Plea of guilty — By person fit to plead but 
not responsible for Ws actions — Effect of 
plea.] — R. v. Tebbitt (1912), Timee, Apr. 20. 

2582. Add. Annotation : — Refd. R. v. Oordoh 
(1926), 133 L. T. 734. 

2585a. Crime involving more serious offence in 
foreign country — Possibility of prosecution by 
foreign Government.] — R. v. Friederiksen 
(1927), 164 L. T. Jo. 46. 

2710. Add. Annotation : — Refd. R. v, Birch (1924), 
93 L. J. K. B. 385. 

2730. Add, Annotations : — Refd. R. r. Birch (1924), 
93 L. J. K. B. 386; R. v. Harris a927),20 
Cr. App. Rep. 144. 

2730a. .] — Where, at the trial of 

an accused person for a criminal offence, a 
witness for the prosecution denies statements 


contained in the deposition sworn by the 
witness at the police ct., leave has been 
obtained to treat the witnesses as hostile, 
counsel for the prosecution is entitled to 
cross-examine the witness on the statements 
contained in the depositions taken before 
the justices. But the dej^ositions are not 
evidence^ at the trial, though they may be 
used to impeach the credit of the witness.-— 
R. V. Birch (1924), 93 L. J. K. B. 385 ; 88 
J. P. 69 ; 40 T. L. R. 365 ; 68 Sol, Jo, 540 ; 
18 Cr. App. Rep. 26, O, 0. A. 

2731a. After close of case for defence.]— A judge 
at a criminal trial has the right to call a 
witness not called by either the prosecution 
or the defence, without the consent of either 
the prosecution or the defence, if in his 
opmion that course is necessary in the interests 
of justice, but in order that injustice should 
not be done to accused, a judge^ should not 
call a witness in a criminal trial after the case 
for the defence is closed, except in a case 
where a matter arises ex improviso, which no 
human ingenuity can foresee, on the part of 
prisoner. — R. v, Harris. [1927] 2 K. B. 687 : 
96 L. J. K. B. 1069 ; 137 L. T. 635 ; 91 
J. P. 152 ; 43 T. L. R. 774 ; 28 Cox, C\ C. 
432 ; 20 Or. App. Rep. 80, C. O'. A. 

AnnioUition: — Distd. 11. Liddle (1928), 21 Cr. App. Rep. 

2731b. Where defence of aUb! raised.]— R. 

V. Liddle (1928), 21 Or. App. Rep. 3, O. C. A. 

Annotation R. v. McMahon (1933), 24 Cr. App. 

Rep. 95. 

2767. Add. Annotation : — Refd. Jacobs v, Jacobs 
4fe Solomon, [1936] 1 All E. R. 07. 

2810. Add. Citation : — 1 Chit. 852. 

2822a. To acquaint himself with indictment.] 

^K. p. Peckham, No. 5876a, 'post. 

2823. Add. Annotation : — Apld. R. v. Baggott 
(1927), 20 Or. App. Rep. 92. 

2839a. Reference to tact that photographs of 
accused shown to witnesses.] — (1) Counsel 
for the prosecution should not employ as 


PART vn. SECT. 5, SUB-SECT, 1 . 

2563 ii. .] — ^Acceptance of pica 

of grullty.—B. v. Buss, [1937J 1 

D. L. R. 1 ; 67 Can. C. C. 1.— CAN. 

p t, — Effect of — Acouaed estopped 
from calling on proaecuHon to establish 
ffUilfJ—R. V. RovonxxU (1925). 44 
Can. Grim. Cas. 354. — CAN. 

p ii. J — ^ pjea of irullty 

is a plea to 'the ohargre & does not 
necessarily amount to a confession of 
all the facts alleged. — S upkrintendent 
S t Remsmbbancer of Legal Affairs. 
Bengal v. Jnanenpra Nath Ghosh 
( 1929). I. L. R. 66 Oalo. 1145.— IND. 

p lU. Inducedbv mistake — Eight 

to wUhAraw.} — R. v. Ah Tom, [1928] 2 
D. L. R, 748 ; 49 Can. Grim, Gas. 204 ; 
60 N, S. R. 1.— CAN. 

P Power of court to enter plea 

of not ffuUty.] — Where an accused 
pleads guilty the ct. has Inherent 
power to enter a plea of not guilty if 
for any reason the ct, deems it ad- 
visable in the interests of justice to 
put such a plea on the record, — R. «. 
Kumalo. (1930] App. D. 193.-~*S. AF. 

Q J — Where aoousod Is 

ladloted for murder, the question of 
Insanity is raised by a plea of not 
gollty as much as the fact of kilUag. — 
R. e. MoOosKEY, [192T1 2 D. L. R, 
639 ; 47 Can. Grim. Gas. 122 ; 60 
O. L. R. 44.— CAN. 

PART VII. SECT. 5, SUB-SECT. . 2. 
257411 . .1— A plea of guilty 


under the Motor Vehicles Act, 1928 
(N. S.), may be withdrawn. — R. v. 
McNeil, (1933) 1 D. L. R. 349 ; 6 
M. P. R. 8 ; 59 C. 0. 0. 169.— CAN. 

sm. Prisoner induced to plead guilty 
— Failure of indveement, J— Prisoner 
pleaded guilty on a promise by the 
prosecution to cause a minimum fine 
to be imposed : — Held : prisoner could 
withdraw this plea on appeal, a maxi- 
mum fine having been imposed. — R. 
V. Stone (1932), 4 M. P. R. 455 ; 58 
C, O. O. 262,— CAN. 

PART vn. SECT. 6. SUB-SECT. 2.— B. 

® i. — — Evidence must be shown to 
be matericUA — R. v. Gabbier (Sask.) 
(1929). 51 Gan. Grim. Gas. 420.— CAN. 

PART VII. SECT, 7, SUB-SECT. 6.— C. 

80 . Effect of cross-examination of 
party's own w&HessA — Where a party 
18 allowed to droes-examlne his own 
witness, the effect of that otosb- 
examinatlon mnst be to disor^it that 
witness altogether & not merely to 
TOt rid of part of his testimony, & 
hence that mtnesS's evidence must be 
excluded altogether. In the case of a 
witness for the prosecution, this means, 
so far as it supports the cose for the 

f iroseoution, for obviously the defence 
a entitled to rely on so much of his 
evidence as supports their case^R. 
o. Mokbul Khan (1928), I. L. R. 56 
Gale. 145.— IND. 

PART VII, SECT. 7, SUB-SECT. 6.— D. 
ft. After close of ease for prosecution— 

21 


Witness called to supply omission in 
evidence.]— R. v. Hepworth, {1928} 
App. D. 266.— S. AF. 

sf. Afilcr plea of guilty — Taking evi- 
dence of complainant — For purpose ,of 
deciding scnience.) —While It Is within 
the power of the Judge, after a plea 
of guilty has been entered & before 
sentence is passed, to hear the evidence 
of the complainant in order to assist 
him In doolding on the proper sentence, 
he must avoid the danger of giving 
couRideration, in passing sentence, to 
aggravating clrounistances diat'Iosed by 
such evidence which may change the 
charaOter of the offence charged ag-ain.st 
the iwisoner. — R. v. Wm>:pX).LiLF. 

3 W. W. li. 704 ; 49 Can. C^rinu Cu,^. 
62 ; 22 Sask. L. 11. UH.—CAN. 

PART VII. SECT. 7. SUD-SECT. 5. 

b i. — - .] H. r ) rK^ Vk k' 

JuN, [Ih:i7] :i w . w. CAN. 

PART Vir. SECT. 7, SUB-SECT. 7.— B. 

2816 iil. — i - The duty of a 

Public ProHeoutoi* is to ly-present, not 
the police, but the Crown, ii? this duty 
should be discharged faiiiy S: fearlessly 
& with a full sense of the responsibility 
attaching to tho position. In a capital 
case the duty of the Crown is to place 
before the ct. all materlala Irrespective 
of the question ae to whether they 
exculpate accused or Inorimlnate him, 
— KUNJA SUBUBHI V. R. (1928), I. lu R, 

8 Pat. 289,— IND. 


J.&. 
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art of his case the fact that certain witnesses 
ave been shown a photograph of prisoner, 
even if the showing of the photograph was 
perfectly proper. 

(2) Where a police witness has been asked 
by prisoner “ where did I stay on the nijrht 
of the alleged crime ? *’ <fe, in his answer, 
has launched a series of fresh charges against 
the accused, relating to his stay at that 
place, but based on mere suspicion Sl not 
included in the indictment or referred to in 
the depositions, an irregularity has occurred 
which goes to the root of a conviction & 
necessitates that it should be quashed. 

(3) Where a successful applt. has a previous 
unexplred sentence to serve, the ct. will 
generally order that the time that has elapsed 
between the notice <& the determination of 
the appeal which has succeeded shall count 
toward!^ the completion of the earlier sentence, 
even though there has been no application 
by applt. to that effect. — R. v, Haslam (1925), 
134 L. T. 158; 28 Cox, C. 0. 105; 19 Cr. 
App. Rep. 59, O. C. A 

Annntaiiom : — As to (1) Refd. H. v. Dally Mirror, Ex p. 

Smith, [1027] 1 K. B. 845 ; R. v. Hlnda, [1932] 2 K. B. 

644. 

2839b. Second trial — Reference to quashed con- 
viction.} — (1) On an allegation of breaking & 
entering the jury must be directed on the issue 
of breaking. 

(2) When a trial has been set aside on a 
venire de novo the conviction quashed should 
not be mentioned to the jury at the second 
trial. — R. v. Lloyd (1924), 18 Cr. App. Rep. 
12, C. O, A. 

2839c. Overstatements.] — R. v, Driscoll & Row- 
lands (1928), 20 Cr. App. Rep. 161, C. C. A. 


2840a. Duty of prosecution to disclose everything.] 
— (1) The prosecution ought to disclose at 
the trial all relevant evidence. (2) Deft, 
who gives evidence of his previous conviction 
cannot set up that that evidence has been 
wrongly admitted. — B. r. Ouebin (1981), 23 
Or. App. Rep. 30, 0. 0. A. 

2867. Add. Annotations: — Refd. R. v. Harris, 
[1927] 2 K. B. 587; R. v. Liddie (1928), 21 
Cr. App. Rep. 3. 

E, Reading Depoeition of Absent Witness, 

(Vol. XIV., p. 276.) 

See, now, Criminal Justice Act. 1925 
(c. 86), s. 13. 

2879a. .] — On a plea of guilty (1) there 

must be legal proof of any previous con- 
victions given in evidence, & (2) no deposi- 
tion of a witness, absent through illness, 
should be put in if all the statutory req^uire- 
ments in such a case have not been fulfilled, 
— R. V. Finney (1924), 18 Cr. App. Rep. 
41, C. O. A. 

2895a. P. R. v. Hunt (1847), 2 Cox, C. C. 261. 

2978. For “ R. v. Wood ” read “ R. v. Woods & 
May." 

2986a. Defence of alibi — Should be raised at 
earliest possible moment.] — R. v. Jones 
. (1928), 21 Cr. App. Rep. 27. C. C. A. 

2986b. Should be raised In court below.] — 

R. V. Brown & Bruce, No. 2404a, ante. 

2988a. Should not refer to probable con- 

sequences of verdict of guilty In murder trial.] 
— R. V. Framipton (1928), 21 Or. App. Rep. 
17, C. 0. A. 

2990a. Right of counsel for accessory to discuss 
medical evidence.] — Mahadbo v. R., No. 

8541a, ^lost. 


PART VII. SECT. 7. SUB-SECT. 7.— 

D. (a). 

2843 ii. .1 — Counsel need not 

call all witnesses on the back of the 
indictment, hut they should be in ct., 
if called by the defence, become 
witnesses for the defence.— R. v. 
.StNO, [1936] 1 D. L, K. 36; 64 Can. 
C. O. 328 ; 60 B. O. R, 32.— CAN. 

2859 i. Accused may insist on witness 
hfiiny called — By prosecution.] — R. v. 
MACKINNON, [1930] 3 W. W. E. 548.— 
CAN. 

PART Vn. SECT. 7, SUB-SECT. 7.— 

E. (a). 

h i. .) — Held : the mere fact 

that accused did not have the assistance 
of a legal adviser did not show that he 
had not had a full opportunity for 
cross-e.vamlnatlon, as he was present 
when the deposition was taken & 
made no request for time or delay. — 
R. o.^oDonald, [1927] App. D. 110.— 

*kl.* R. V. MoDonald, [1927] 

App. D. 110.— S. AF. 

P i, Whether attendance 

procurable under subpoena.] — G. was 
indicted for incest, S., a daughter of 
accused, who had made a deposition 
at petty sessions In which she swore 
that accused had committed the 
alleged ofteuoe, was called as a witness 
at the trial. Sc failed to appear, having 
one into the Irish- Free State. Her 
eposition was read to the jury, who 
having heard the aooused^s evidence, 
convicted him of the offence ohamd : 
— Held: the conviction should he 
quashed, as it had not been shown that 
the attendance of the witness, whose 
deposition had been put in evidence, 
could not have been procured by 
service on her of a writ of subpoena 


under the Irish Free State Act, 1924. — 
II, V- Gilchrist, [19261 N. 27. — IR. 

p li. R, V . Bell, [1930] 

2 D. L. R. 647 ; 63 Can. C. C. 44 ; 42 
B. a R. 136.— CAN. 

p iii. A^eaman .] — On apply- 

ing sect. 099 of tho Criminal Code, with 
respect to the depositions of certain 
witnesses alleged to have recently left 
Vancouver as part of the Japanese 
crew of a steamer bound for tho Orient 
& therefore to bo “ absent from 
Canada ” : — Held : the fact that names 
appcai'ed on tho crew list similar to the 
names of said witnesses was, in tho 
absence of evidence to tho contrary, & 
In view of the regulations governing t-he 
landing of Japanese sailors & the other 
circumstances, suffloient to show the 
identity of said members of the crew 
with said witnesses Sc to ju'=«tlfy tlie 
inference that tho witnesses were 
absent from Canada.^ — R. v. Fubuzawa 
(No. 1), [ihO] 1 W, W. R. 953 ; 955 ; 
53 Con, C, C. 398 ; 42 B. C. R. 641, 
548.— CAN. 

p Iv. Witness dangerously iCl — 

Use of.] — Under Olmefl Act, 1900, 
s. 406, only, so much df a deposition 
tendered In evidence should be read 
to the jury as is relevant & properly 
admissible In evidence. — R. v. Glover 
(1028). S. R. N. S. W, 482 ; 46 N. S. W. 
W. N. 148.— AUS. 

tp. Proof of absence.] — Caufibld v. 
R. (1926), 48 Can. Orlm. Cos. 109 ; 

Q, R. 42 K. B. 449.— CAN. 

9 T. Evidence given in former trial — 
Admission by counsel of facts essential 
to admission.] — Applts. were oonvioted 
of removing, & two of them of import- 
ing, goods of ovpr 1200 in value Sc. liable 
to forfeiture, contrary to Customs Act, 

R. S. C., 1927, At their trial the Crown 
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proposed to put in, under sect. 999 of 
the Code, evidence given at previous 
trials, at which the juries had disagreed, 
by one W. Counsel for tho accused ad- 
mitted “ every fact essential to tho 
admission of the evidence,” & tho evi- 
dence offered was put In : — Held : the 
admission of counsel, while it rendered 
imnecxissary the establishment of the 
various facts required by sect. 999 to 
bo proved before the evidence of W. 
could have boon admitted, did not in 
any way identify the documents read 
to tho Jury as tho evidence given by W. 
on tho former trials ; 8c, there being no 
proof that tho statements put in were 
in fact the evidence of W., & there 
being no consent that they were, they 
were wrongly received, & applts. were 
entitled to a new trial. — McDonald, 
CJONTER & 0*Heabn V . R., [1930] 
S. C. R. 569 ; 54 Can. C. C. 349.— 
CAN. 

PART vn. SECT. 7, SUB-SECT. 8.— B. 

sq. Full cross-examination impossible 
through act of prosecution — Right to 
acquittal.] — Quebec Liquor Commis- 
sion V. Goulet (Que.) (1929), 52 Can. 
Crlm. Caa. 892.— CAN. 

PART VII. SECT. 7, SUB-SECT. 8.— C, 

i. . j — Where a person is 

charged with stealing goods, Sc the 
faot that the goods were sold Sc 
delivered to him Is proved in evidence, 
the case must not be allowed to go to 
the Jury. — R. v. Fikskl (1924), 42 
Can. Crim. Oas. 160.— CAN. 

St. Trial without jury — Defending 
counsel entitled to make sitbmisston that 
evidence for Crown insufUeient.] — R. 

V. Jones (Sask.), [1927] 3 D. L. R. 679 ; 
47 Can. Crlm. Cas. 380; (1926J 3 

W. W. E. 313.— CAN. 



VoL XIV.— Criminal Law. Cases 2996a— 8124. 


2995a. .] — If the ct, ie of opinion that there 

is no case against accused, it ought to be 
withdrawn from the jury. — R. v, Haslam 
( 1928), 19 Or. App. Rep. 163, 0. 0. A. 

3007a. .] — (1) On a trial for larceny as a 

bailee there must be a direction on the point 
whether the conversion was fraudulent or 
not. 

(2) An accused person must be asked 
whether he wishes to give evidence on oath 
or call witnesses. — R. v, Moobec (1924), 18 
Cr. App. Rep. 29, 0. 0. A. 

3008. Add. Annotation : — Distd. R. v. Villars 
(1927), 20 Or. App. Rep. 150. 

3009. Add. Annotation : — FoUd. R. v. Villars 
(1927), 20 Cr. App. Rep. 160. 

3009a. ^ — .] — A prisoner was charged with 

breach of recognisance, the Crown relying on 
a conviction at petty sessions during the 
period of the recognisance as constituting 
the breach. Evidence was given by a police 
officer that he had been present on the 
occasion of the alleged conviction at petty 
sessions, but no certificate of any such con- 
viction was produced. The accused was 
given an opportunity of cross-examining the 
police officer, but was not given any oppor- 
tunity of going into the witness-box or of 
calling witnesses on his behalf or of making 
any statement in answer to the charge : — 
Held : it was at least doubtful whether there 
was any proper evidence of the conviction 
at petty sessions ; but, apart from that con- 
sideration, the conviction must be quashed 
on the groimd that the accused had been 
afforded no opportunity of giving evidence 
or of making any answer to the charge. — 
R. V. Pine (1932), 24 Cr. App. Rep. 10, 
0. C. A. 

3010a. Should give evidence from witness box.] — 
A deft, is entitled under Criminal Evidence 
Act, 1898 (c. 36), to give his evidence from 
the witness box. The ct. in ordering other- 
wise must exercise a judicial discretion, — R. v. 
Symonds (1924), 18 Cr. App. Rep. 100, 
C. C. A. 


8011a. .] — A deft, witness may in a proper 

case be asked in cross-examination whether 
he imputes improper motives to the wit- 
nesses against him. — R. v. Wilson (1924), 
18 Cr. App. Rep. 108, 0. C. A. 


3051. Add. Annotation:— 
(1926), 134 L. T. 632. 

-Held. 

R. 


Dtiiikley 

3056. Add. Annotation : - 
[1927] 2 K. B. 687, 

Reid. 

R. 

V. 

Harris, 

3060. Add. Annotation 
[1927] 2 K. B. 687. 

--Refd. 

R. 

V. 

Harris, 

3063. Add. Annotation :— 
[1927]2K.B. 687. 

-Refd. 

R. 

V. 

Harris, 

3065. Add. Annotation 

-Retd. 

R. 

V. 

Harris, 


[1927] 2 K. B. 687. 

3090. Add. Citations [1924] 1 K. B. 602 ; 93 
L. J. K. B. 479 ; 130 L. T. 317 ; 88 J. P. 

24 ; 68 Sol. Jo. 461 ; 27 Cox, C. C. 571. 

Add. Annotation : — As to (2) Apld. Lawrence 
V. R., [1933] A. C. 699. 

3090a. Accused writing & handing In signature.] — 

Counsel for the prosecution is not entitled to 
a second speech against accused, because at 
the jury’s request the latter writes his signa- 
ture & hands it in. — R. v. Bagqott (1927), 
20 Or. App. Rep. 92, C. 0. A. 

3120a. To assist undefended prisoner — To 

cross-examine.] — The ct. should assist an 
undefended prisoner' in putting questions by 
way of cross-examination. — R. v. Barker 
(1927), 20 Or. App. Rep. 70, 0. 0. A. 

3120b. To inform prisoner of right to 

give evidence on oath.] — R. v. Villars (1927), 
20 Or. App. Rep. 160, 0. 0. A. 

3122a. Does not Include making disparaging 

suggestions.] — There ought not to be a 
suggestion from the judge that deft, on trial 
has previously appeared in a criminal ct. — 
R. V. Miller (1928), 19 Cr. App. Rep. 84, 
C. C. A. 

3124. Add. Annotation: — ^N.F, R. t^. Currell (1936), 

25 Cr. App. Rep. 116. {See special anno, to 
No. 6919. post.) 


PART VIl. SECT. 7, SUB-SECT, 8.— D. 

3011 iii. As to previous con- 

viction.] — R. V. ClPPOLA (Ont.) (1928), 
49 Can. Orim. (Daa. 129,— CAN. 

o I. Two panelB, tried 

toother on one complaint, each gave 
evidence under Grlminal Evidence 
Act, 1898, 8. 1. In the opinion of the 
lud^ the evidence of neither 
incriminated the other : — Held : neither 
was entitle^ to cross-examine the 
other, such right of cross -examination 
being limited to the ease where, in 
the opinion of the judge, the evidence 
given incriminated, or tended to inoriinl - 
note, the fellow panel. — Gbmmell & 
M‘Fayi>en V. MaoNiven, [1928) 0. 

(J.) 5.— SCOT, 


PART Vn. SECT. 7, SUB-SECT. 9.— A. 

8061 i. Evidence omitted in- 

advertently .] — R. V, GHBOorBE (1927), 
47 Can. Crlm. Cae. 288; 00 O. L. R. 
363.-^AN. 

j, .J — HeW ; It was Incom- 
petent for the prosecutor to recall a 
witness after the case for the prosecu- 
tion had been closed ; the only cir- 
cumstances in which a witness might 
be recalled after the case had been 
closed being when this was done by 
the judge ex proprio motu In order to 
clear pp an ambiguity |n the 


I witness’s evidence. — M'Nkilie t?. H.M. 
Advocate, [1929] S. C. (J.) 50.— SCOT. 

PART vn. SECT. 7, SUB-SECT. 10.— B. 

1 i. .] — Where it was objected 

that the A.-G. exercised the right of 
reply, although deft, had called no 
witnesses : — Held : the A.-G, was not 
bound to sum up for the Crown on the 
conclusion of the evidence of the 
prosecution, but had the right of 
reply. — R. v. MoLaohlan (1923), 56 
N. S. R. 413 ; 4) Can. Crim. Cas. 249.— 
CAN. 


PART VII. SECT. 7, SUB-SECT. 11. 

h i. To decide wh>ether evidence 

admissible .] — If evidence is tendered 
to prove the inadmissibiiity of evidence 
prtmd facie admissible. It is the duty 
of the judge to receive & to decide the 
question of admissibility before the 
evidence is given in the hearing of the 
jury. — R. V. Treanob, R. v. Flood, 
R. V. Tbeanob, R, V. Kelly, {I924j 
2 I. li. 193.~-IR. 


h ii. To decide whether witness 

by his admission is accomplice .] — It is 
for the judge, & not for the jury, to 
decide on an admission by a witness 
whether ho Is or is not an oocompUoe. — 
R. V. YOUNO, [1923] S. A. S. R. 35.— 
AUS. 

I L — Since it is com- 
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petent for a judge trying a criminal 
cose with a jury to express his own 
opinions on the evidence, provided he 
makes it clear to them that they are 
the Judgres of the facts, including the 
credibility of the witnesses, the fact 
that during the cross-examination of 
a ^vitness the judge interjected with- 
out qualificiition the remark, “ 8bo 
Is telling the truth,” thereby In- 
vading the exchisive province of the 
jury, was held, in view of hie full 
& very careful charge which left 
them in no doubt that It was their 
exclusive duty to pass on the truth ot 
the evidence, not to have brought 
about a miscarriage of justice within 
the Otmlnai Code, s. 1014 (c). — R. t'. 
0I£O^^, fl920j 2 D. L. R. HOO : 1 

W. W. R. 433 ; 51 Can. Grim. Oas. 
122 ; 28 S. L. R. 323.— CAN. 


3122 i. Function of judiJC — Includes 
asking leading questions — cD suggesting 
counsel to vmive their rights to address 
1 — K. V. Wkbt (1925), 44 Can. 
Cas. 309 ; 57 0. L. R. 440.— 


3122 ii. Does not include asking 

leoding questions.] — A judge is not 
tm titled to put leading questions t i 
a witness, the answers to which are 
calculated to prejudice accused. — R. 
V. Laubscheb, [1926] App, D, 276. — 
S. AF, 
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8129a, ,] — direction must make it clear 

that the onus of proof is on the prosecution. 

V. Hayton <1926), 18 Or. App. Rep. 
169, C. C. A. 

3129b, .] — (1) When the evidence on the 

facts is in direct conflict, the jury should be 
directed that, if they are in doubt which 
version of the facts to accept, they should 
acq^uit. 

Observations on (2) the granting of bail 
by the trial judge, & on (8) the relation of his 
opinion of the verdict to the appeal. — R. v, 
Davidson (1927), 20 Or. App. Rep. 66, 0. C. A. 

3129c. .] — A summing up must make it clear 

to the ju^, especially where there is con- 
flicting evidence, that the ontis of proof is on 
the prosecution.^ — R. v. Rees (1928), 21 Or. 
App. Rep. 35, 0. 0. A. 

3183a, .] — WhOe a judge is 

entitled to express his view of any evidence, 
he ought not to “ Invite ** the jury to make a 
definite finding ; any expression of his own 
views ought to be accompanied by a direction 
that the right of deciding on the facts is 
solely theirs. — R. v. Mason (1924), 18 Or. 
App. Rep. 131, C. C. A. 

3136a. Avoidance of unhappy expressions suggest- 
ing guilt of accused.] — (1) In a direction 
upon the evidence of children of tender 
years, there must be a clear warning about 
the nature of such evidence. 

(2) It is wrong to invite a jury to cbn- 
sider whether deft, is ** the sort of person** 
likely to commit the offence charged. — R. 
V, Marshall (1925), 18 Or. App. Rep. 164, 
C. C. A. 

3136b. Abandoned counts not to be referred to.] — 
(1) A summing-up must not call attention 
to counts that have been abandoned. 

(2) On an indictment for obtaining by 
false pretences representations which did not 
lead to delivery of the property must be 
carefully distinguished from those which did. 


(3) In dealing with intent to defraud the 
possibility of mistake should be considered 
in directing the jury. — R. v. Green (1930), 
22 Cr. App. Rep. 46, O. O. A. 

3137a. Where identity of accused In issue.] — 
(1) When the issue is identity of accused, 
especial care is needed in the charge to the 
jury ; there ought to be a direction to them 
on his silence, if A when he hears a prejudicial 
statement. 

(2) After notice of appeal, supplementary 
grounds should only be presented to the ct., 
if they disclose new matter. — R. v. Porter 
(1927), 20 Or. App. Rep. 66, 0. 0. A. 

Annotation: — Generally, Reid. R. Wetlters (1927), 20 
Cr. App. Rep. 69. 

3145a. .] — ^A judge in summing up is bound 

to put deft.’s case to the jury, A mere, 
expression of the view of the judge is not 
sufficient to dispense with the duty of putting 
the case for the defence to the jury. — R. v. 
Marriott (1924), 18 Cr. App, Rep. 74, 
C. O. A. 

3145b. .] — A summing-up must deal care- 

fully with statements by deft, which are not 
necessarily admissions though they may be 
80 construed. Full effect must be given to 
the evidence of witnesses for the defence. — 
R. V. Rosen (1931), 23 Or, App. Rep. 70, 
C. 0. A. 

3146. Add* Annotations : — Folld. R. v. Thorpe 
(1925), 133 L. T. 95. Refd. R. v. Canham 
(1925), 18 Or. App. Rep. 163. 

3146a. .] — ^Where a prisoner is charged 

with murder, & there is evidence on which 
a verdict of manslaughter could be found, 
it is the duty of the judge to leave to the jury 
the question whether the crime committed 
has or has not been reduced to manslaughter, 
even though that defence has not been raised 
& even though that defence is inconsistent 
with the defence actually raised ; but a 
judge shoTild not leave the question of man- 
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3129 i. Direction as to onus of proof, ] — 
R. V, Kow)MBJYO (Man.), [1926) 2 
W. W. R. 126 ; 46 Can, Crim. Coa. 35. — 

CAN. 

3138 Iv. .] — A indg-e. 

In BTimmlng up to a jury in a criminal 
case, l8 entitled to comment strongly 
on the facts. — R. v. Sutbuerland, 
[19271 App. D, 88.— S. AF. 

3133 V. .1— R. V. 

Gaulen (1930), 63 Can. C. O. 396.— 
CAN. 

ff (p. 297) i. Where jury dis- 

agree*]— A dlw^ctlon which amounted 
to no more than telling the jury that 
it was the duty of the minority not to 
allow any wilful or obstinate adherence 
to their own iriew to prevent them from 
givtng full consideration to the view 
of the majority : — Held : not a mis- 
direction. — R. r. Olholm 6c MoPhbr- 
SOK, (19251 V. L. R. 377 ; 47 A. L. T. 
10; 31 Argus L. R. 228.— AUS. 

g (p. 297) ii. - — .1 — It is advisable, 
but not essential, for the judge to 
explain to the jury that they are the 
sole Judges of fact & are to rely upon 
their recollection of thd evidence, — 
R. V . Becicett (1931), 8 D. L. R. 660 ; 
55 Can. G. C. 304 ; 3 M. F. R. 416.— 
CAN. 

h (P. 297) i. — -.3— A 

judged charge must be read as a 
whole, fik leave to appeal wlU be refused 
if the ot. is satishea that no miscarriage 
can have been caused, by the charge 
taken as a whole. — R. v. 


(1933), 6 M, P. R. 100 ; 60 C. C. O. 4.— 

CAN. 

ai. ^taiementa as to powers 

of Court of Criminal Appeal.] — A 
judge in his charge to the jury made 
statements to the effect that In the 
Ct. of Criminal Appeal, in the event 
of your finding a verdict of guilty, 

S risoner’s counsel is entitled to have 
ie whole matter reviewed/' & When 
a case goes to the of Criminal 
Appeal the natural bent of their minds 
Is to give prisoner the benefit of the 
doubt " : — Held : the statements, 

token in their proper context, did not 
ornoimt to nusdirection of such a 
character as to render the trial un- 
satisfactory, though it was desirable 
that such references to the Ct. of 
Criminal Appeal should not be made. — 
A.-G. V. MurraV, [1926] I. R. 266.— 
IR, 

a ii. Heading passages from 

law reports.] — Though reading passages 
from law reports is, eis a rule, undesir- 
able, it is not a mlsdlreotlon. — R. v. 
N(Ja Tin Gyi (1926), L L. R. 4 Ran. 
488.— IND. 

a lii. — — Reference to opinion 

in teat book*] — It is irregular Sc improper 
for the presiding judge in his summing 
up to the jury in a criminal trial to 
refer to an opinion expressed in a text- 
book, even though another passage 
in the same book has been put to a 
witness during the course of the trial.— 
R. V. Mofokeno, (19283 App. B. 132,— 
S. AF. 


k (p. 298) I. Failure to make — 

Effect.) — ^A fair test of the propriety of 
a trial judge's charge to the juiy is that 
no objection was taken to it at the time 
it was delivered. — R. v. Mblvniuk: Sc 
HuT^lENitTK, [1930] 2 W. W. R. 179; 
4 B. L. R. 462 ; 53 Can, C. C. 296 : 
24 Alta. L. R, 645: affd., [1931] 
S. C. R. 148 ; 2 B. L. k. 618.— €AN. 

g (p. 298) i. Distinction between 

evidence of fads dt expert opi7iions.l — 
Where there Is not only no direct 
testimony of eye-witnesses that an 
alleged criminal act was committed, 
but there is the direct testimony of an 
eye-witness called by the. Grown that 
the act had not been committed, & the 
Crown, relics on a chain of oiroum- 
Btantial evidence in which the opinions 
of Boiontlfio witnesses are referred to as 
an important link, the charge to the 
jury should point ou^t the importance 
of the distinction between evidence of 
scientific opinion Sc- evidence of actual 
material facts Sc sufiaciently remind 
the Jury that such opinions were not 
testlmonv as to facts. Sc shdujd 
spocifloally direct that the oiroum- 
stanoes proven as actual objective 
facts must not only be consistent with 
the guilt of accused but must also be 
inconsistent with any reasonable hypo- 
thesis which would leave him ihnooent, 
— R. V* Hislop, [1026] 1 W. W. R. 
887 ; 43 Oon. Orim. Oas. 384.— CAN. 
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slaughteir to the jury, where there is no evi- 
aence utou which such a verdict could be 
based.— 3l. v. Thoeph (1926), 133 L. T. 95 : 
89 J. P. 148 ; 41 T, L. B. 468 •, 69 Sol. Jo. 
626 ; 28 Oox, 0. C. 4 ; 18 Or. App. Hep. 189, 

o« 0* 

AnnoUMOn : — Consd. K. v. Waddingrham (1936), 80 Sol, Jo. 

325. 

3151a. Defendant’s explanation of facts.] — 

The direction to the jury should deal with 
deft.’s explanation of facts alleged against 
him. — B. v. Moedboai (1980), 22 Or. App. 
Eep. 146, O. 0. A. ] 

3151b. Alibi.] — (1) Detailed evidence of an 

aliM & other evidence must be carefully 
dealt with in the charge to the jury. (2) The 
judge should not put questions to a witness 
suggesting that he, the judge, is satisfied 
of deft.’s guilt. — R. v. Babbitt (1931), 23 
Or. App. Bep. 112, 0. O. A. 

31510. Must warn Jury against accepting mere 
suggestion by prosecution in cross-examina- 
tion — ^No evidence in support.] — The jury 
must be warned against the acceptance of 
a mere suggestion by the Crown in cross- 
examination unsupported by evidence on a 
material point. — B. v. Alexandjbib (1924), 
18 Or. App. Bep. 139, C. O. A, 

3155. Add, Annotation : — Consd. B. v, Donovan 
(1934), 50 T. L. B. 666. 

3156a. Indictment alleging several offences — Cases 
must be clearly distinguished.] — When an 
indictment alleges specific offences on dis- 
tinct dates the juj^ should be warned to deal 
with each occasion separately, Sn not to 
permit inadequate evidence in the one to 
supplement inadequate evidence in the 
other. — B. v. Boss (1924), 18 Or. App. Rep. 
141, O. O. A. 

3156b. .] — Where an indictment for 

indecent assault contains a number of counts, 
each coimt charging a separate assa\dt on a 
different person, the jury should be directed 
not to retiu’n a general verdict but to return 
a verdict on each count, they should also 
be wa»rned to draw a carefifi distinction 
between the evidence on each count & the 
evidence on every other count & not to supple* 
ment the evidence on any particular count 
by looking at the evidence as a whole. — B. 
V. Bailey, [1924] 2 K. B. 300 ; 93 L. .1. K. B. 
989 ; 182 L. T. 349 ; 88 J. P. 72 ; 27 Oox, 
0. C. 692 ; 18 Or. App. Bep. 42, O. 0. A. 

Antwiation : — Apld. R. v. Southern (1929), 112 h. T. 383. 

3156c. .]-~lf counts for fraudulent 

conversion for obtaining by false pretences 
are left to the jury, they must be directed on 
each offence. — B. v. Maclennan (1925), 19 
Or. App. Rep. 37, 0. C. A. 

3156d. Indictment containing count for 

conspiracy.] — (1) Where several prisoners are 
tried together upon an indictment containing 
counts for various offences against them 
individually & also a general count for con- 
spiracy against them all, great care should 
be taken in directing the jury to keep the 
issues clear & to explain the relation of each 
count to the general count for conspiracy. 
In such a case it is a misdirection for the 
judge to tell the jury : You must take the 
case as a whole ^ hot in bits.” 


(2) Observations on the practice of charge 
ing a specific crime & adding a charge of 
conspiracy to commit that crime.— -B. v. 
Luberq (1926), 135 L. T. 414 ; 90 J. P. 183 ; 
28 Cox, 0. 0. 264; 19 Or. App, Bep. 133, 
C. C. A. 

3156e. .] — (1) In cross-examination of a 

person accused of a sexual offence, questions 
should not be asked tending to show that he 
is a person likely to commit the offence 
alleged. 

(2) If separate charges are included in an 
indictment, the jury should be carefully 
cautioned against allowing one to corroborate 
the other. — R. v. CotruMLAN (1927), 20 Or. 

* App. Rep. 106, O. C. A. 

3156f. .] — (1) A prisoner was charged 

with two distinct sexual offences, one against 
a young boy, & the other against a girl aged 
five. The charges were included in one 
indictment & were tried together. In his 
summing-up the judge referred first to the 
evidence relating to one offence, & subse- 
quently to the evidence relating to the other, 
but he did not warn the jury that they must 
be careful to distinguish the evidence relating 
to one offence from the evidence relating to 
the other, &: that they must not supplement 
the evidence in regard to one of the offences 
by looking at the evidence as a whole, nor 
were the jury directed to find separate 
verdicts on each charge : — Held : the con- 
viction must be quashed. 

(2) With regard to the offence against the 
girl, corroboration was required by Children 
Act, 1908 (o. 67), s. 30, & there was evidence 
which might be regarded as corroboration 
of her story. The judge, in his summing-up, 
referred this evidence, but made no 
reference either to the statute or to the 
necessity for corroboration in this case 
Held : though the mere omission to refer to 
the statute would not in itself be a ground for 
quashing the conviction, yet since neither the 
statute nor the necessity for corroboration 
had been brought to the attention of the 
jury, the conviction must be quashed on 
that ground also. 

(3) Where corroboration is not required 
by statute but only as a rule of practice, the 
jury should be directed in regard to corro- 
boration in the terms laid down in R, v. 
Cratchley, 9 Or. App. Bep, 235. 

(4) Qu, : whether the evidence of a young 
child can be admitted unsworn imder 
Children Act, 1908 (c. 67), s. SO, unless the 
judge has affirmatively satisfied himself, in 
the presence of the accused & jury, that the 
child possesses a degree of intelligence 
sufficient to justify the reception of its 
evidence & understands the duty of speaking 
the truth, — B. v. Southern (1929), 142 
L. T. 383 ; 29 Cox. 0. C. 61 ; 22 Or. App. Bep. 
6, 0. 0. A. 

I Annotation.* — Aa to (2) Distd. R. v. Gregg (1932), 102 

I L. J. K. B. 126. 

3156g. Need not Include all defendant's evidence.] 

! — (1) A summing-up need not include a 

! reading of the whole of deft.'s evidence. 

I (2) Severity of sentence in the case of a 

subordinate acting under orders. — ^B. v* 
Spellen (1931), 23 Cr. App. Rep. 130, 0. C. A. 


3162 i. Need not ao into detail of eiHdenee.] — K. i». Boax (B.O.) 41 Can. Ortm. Cas, 225,- CAN. 

3152 U. ,1— -Dbuslxv. R. (Qua.) (1039), 51 Gan. (Mm. Oaa *58.~-CAN. 
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8157, For second trial before same Jury — Clear 
direction essential — Same defendant *’ , read 
Second trial — Before same Jury — Clear direc- 
tion essential — Same defendant.*’ 

3157a. .] — A jury trying a second or 

other charge against accused should be 
warned to disregard the evidence in the 
previous trial. — K. v, Lee (1927), 20 Or. 
App. Rep. 68, 0. C. A. 

3158. For “ Different defendants ” read 

Different defendants.” 

3158a. First trial set aside on venire de novo 

— Reference to first conviction.] — R. v, 
Lloyd, No. 2839b, ante, 

3165a. •];7~(1) When prisoners are tried 

together, the direction to the jury must care- 
fully discriminate between the respective cases. 

(2) In Prevention of Crime Act, 1908 
(c. 69), 8. 10 (4), “ seven days ** means seven 
clear days. — R. v. Dean (1924), 18 Or. App. 
Rep. 21, C. C. A. 

3165b. Counts for other offences in- 

cluded.] — When two persons are jointly in- 
dicted for conspiracy, & also, in other counts, 
for other offences, it is wrong to lead the 
jury to believe that unless both are con- 
victed, neither may be convicted on one of 
the other counts. — R. v, Taylob (1924), 18 
Cr. App, Rep. 163, C. 0. A, 

3165c. .] — When several accused are 

jointly charged with knowingly receiving 
stolen property, there must be a careful 
ruling about the possession of each. — R. v, 
Peckham (the Younger) (1927), 20 Or. App. 
Rep. 72, 0. C. A. 

3165d. .] — A charge to a jtiry trying 

co-deft«. must carefully distinguish between 
the cases of each. — R. v, MacDonald (1928), 
21 Cr. App. Rep. 33, 0. 0. A. 

31656. .] — In charging the jury the 

judge must distinctly put the defence of each 
prisoner to them. — R. v. Brooks (1929), 21 
Cr. App. Rep. 112, C. C. A. 

3165f. .] — On the trial of an indictment 

for breaking & entering & receiving stolen 
property against more than one deft., care 
mu^ be taken to put the defence of each 
deft, to the Jury & to warn them against con- 
victing on mere suspicion of brealdng or of 
' possession. — R. v. Smith (1931), 23 Cr. App. 
Rep. 135, C. 0. A. 


3165g. .] — A summing-up on a joint 

indictment containing sevewd counts must 
carefully distinguish the evidence against 
each deft.,. & when fraudulent intent is the 
gist of the offence must insist that guilty 
knowledge must clearly be found to justify 
a conviction. — R. v, Nbwbery & Elman 
(1931), 23 Cr. App Rep. 106, C. C. A. 

3172a. Where unsworn statement & evidence on 
oath of witness in conflict.] — R. v, Harris 
(1927), 20 Cr. App. Rep. 144, 0. O. A. 

3174a. .] — On a trial for murder the defence 

of manslaughter ought not to be withdrawn 
from the ju:^ where there is evidence to 
support it. — R. V, Ball (1924), 18 Cr. App. 
Rep. 149, O. C. A, 

3178. Add, Annotation : — Consd. R. v. Thorpe 
(1925), 133 L. T. 96. 

3179. Add. Annotation : — Consd. R. v, Thorpe 
(1925), 133 L. r. 96. 

3179a. .] — R. V, Thorpe, No. 3146a, ante, 

3179b. .] — R. V. Waddingham (1936), 

80 Sol. Jo. 325, C. C. A. 

3179c. Where defence of manslaughter 

raised.] — R. v. Hall, No. 8338a, post. 

3180. After this case add “ See, also. Nos. 5933-- 
6938, poHt:^ 

3180a. .] — On an indictment for obtain- 

ing by false pretences, the jury must be 
cbarg^ that intent to defraud is of the essence 
of the offence. — R. v, Mabck (1928), 21 Cr. 
App. Rep. 65, 0. C. A. 

3180b. Possibility of mistake.] — R. v. Green, 

No. 3180b, ante. 

3180c. Direction as to breaking & entering — 
Defence of bond fide claim of right.^A 

defence of breaking & entering under a bond 
fide claim of right must be definitely put & 
explained to the jury, & the issue of felonious 
intent must be distinctly raised. — R. ??. 
Curtiss (1925), 18 Cr. App. Rep. 174, 
C. C. 

3180d, Direction as to larceny by trick — Facts 
pointing to false pretences.] — On the trial of 
an indictment for larceny by a trick, the 
essential elements of that offence should be 
explained to the jury, & if the facts of the 
case point to an obtaining by false pretences, 
the difference between the two offences 


3172a i. Where unsworn statement «£• 
evidence on oath of witness in conflict .] — 
When a witness whom the party calling 
him is allowed to treat as hostile 
admits making or is proved to have 
made a previous statement inconsistent 
with his present testimony said party 
may be permitted t.o cross-examine 
him upon that statement ; but tbe 
use which may be made before the 
Jury of the statement is a limited one ; 
it can be so used only to impeach tbe 
witness* credit & thus remove any 
prejudicial effect which bis present 
testimony might otherwise have on 
the case of said party, but not as 
evidence of the allegations of fact 
contained In the statement. There- 
fore the duty devolves upon the trial 
in summing np, to make tbe 
iticm of such use dear to the 
Jury ; & his failure to make It clear 
constitutes a misdirection which may 
be held to have oooasioned a sub- 
stantial wrong or miscarriage. — R. v, 
Fkancis & Babbkr. (19291 3 D. I/. R. 
593 ; 2 W. W. R. loi ; 51 Can. Grim. 
Cos. 343 ; 23,S.*L. R. 617.— -CAN. 


3177 1. Where defence of man- 

slaughter is not raised.] — Where, on a 
trial for murder, there is no evidence 
which would justify the jury In finding 
a verdict of manslaughter, there is no 
duty on the Judge to leave to the Jury 
that defence. — R, v. Buroess & 
MoKkntjik, [19281 2 D. L. R. 694 ; 
(19281 1 W. W. H. 633 ; 49 Can. Grim. 
Oaa. 243 : 39 B. 0. R. 492.— CAN. 

sa. Incorrect statement as to effect of 
evidence,.] — Where in his summing up 
to the jury in a criminal case the trial 
judge made a statement of the evidence 
which was not exactly correct, the fact 
that there was sufficient evidence apart 
from that with respect to which the 
mistake ooctirred to justify the verdict 
of guilty does not Justify the ot., 
on appeal, from disregarding the mis- 
take under the Code, s. 1014 (2), if 
it is impossible for It to say that the 
jury ** must ** have reached the same 
ooncluslon regardless of the mistake, — 
R. e. Bband (AJta.), [1929] 1 R. L. R. 
815; 61 Can. Crim. Cas. 46: 24 Alta. 
L. R.5 ; [1928] 3 W. W. R. 641.— CAN. 
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3180 i. Direction as to intent to de- 
fraud — Charge of obtaining by false 
pretences.] — A Jury should. In cases 
under Crimes Act, 1915, a. 181 (a), be 
told that an Intent to defraud is an 
essential element of the offence, unless 
in the exceptional oases where the 
Intent is necessaioly involved In the 
fadse statements made. — R. v. O'Sul- 
livan. [1925] V. L. R. 514; 547 

A. L. T. 3 ; 31 Argus L. R. 263.— AUS. 

gj. .] — R. V. Tono Wah (1931), 

44 B. C. R. 260 ; 56 Can. O. a 194.— 
CAN. 

sa. Evidence as to alibi.] — Evidence 
as to alibi must be properly put to the 
jury. — R. tL McKenzie (1932), 68 
0. O. O. 106.— CAN. 

sd. Must inform jury that accused 
entitled to reasonable dtyubt.] — In a trial 
for perjury :> — Held : the judge must 
adequately Instruct the jury tliat the 
accused is entitled to any reasonable 
doubt as to his guilt. — ^R. v. Fialka, 
[1985] 1 D. L. R. 394 ; 62 C. C. C. 38.— 
CAN. 
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must be made clear to them in view of a 
possible verdict of guilty of the latter. — 
R. V. Fisher (1926), 19 Or. App, Rep. 166, 
0. 0. A. 

3180e. Direction a$ to larceny by bailee — Defence 
of sale on credit,] — R. v. Ward (1928), 20 
Cr. App. Rep. 367, C. 0. A. 

8180f. Obtaining by false pretences — Duty to dis- 
tinguish representations,] — R. v. Green, No. 
3136b, ante* 

3185. Add. Annotation : — Refd. Godman v. Timeb 
PubUshing Co„ [1920] 2 K. B. 273. 

3243. After this case add : — 

Criminal Justice Act, 

1925 (c. 86), 8. 16. 

3261. Add. Annotation: — Refd. Nadan v. R., 
[1926] A. C. 482. 

3266. Add. Annotation : — Refd. Ras Behari Lai v. 
King-Emperor (1933), 77 Sol. Jo. 571. 

3272. Add. Annotation : — Refd. Broome v. Agar 
(1928), 138 L. T. 698. 

3277a. .]—R. v. Moore (1931), 23 Cr. App. 

Rep. 138, C. C. A. 

3283a. .] — R. v. Abrahams & Gerstbin 

(1928), 20 Cr. App. Rep. 183, O. C. A. 

3286a. Effect of rider.] — (1) Mere suspicion of 
adultery by a wife is not enough to reduce 
killing by the husband from murder to man- 
slaughter. 

(2) A finding of guilty is not affected by a 
rider to the verdict. — R. v. Mill ward (1931), 
23 Cr. App. Rep. 119, C. C. A. 
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3186 vii. .] — A judge mxifit 

not comment on the fajkiro of tln‘ 
prisoner to give ovidenoo, oven if his 
counsel comments to the jury on his 
reasons for failing to call iiim. — 11. v. 
ZICAKI, [1936] 2 1). L. R. 512 ; 6.5 

Oan. (J. C. 38(5. - CAN. 

b i. .] — R. V. Brayden 

(N. B.). [102C] 4 I). L. R. 705 ; 4C 
Can. Orim. Cas. 336,— CAN. 

b ii. .] — Bigaouette 

V. R., [1927] 1 D. L. R. 1147 ; [1927] 
S. 0. R. 112 ; 47 Can. Crim. Cas. 271.— 
CAN. 

b iii, .] — On the trial 

of a charge of stealing a pencil from 
the person by means of violence, it was 
shown that the pencil had been found 
in the accused’s pocket on bis arrest 
two days after the robbery. The 
accused 's counsel did not call any 
wltuoss In defence ; & the Crown 

counsel in his address to the jury sold : 
“ I think there should be some explana- 
tion. . . [The ct. here waraod him 
to “be carefuL’’] lie proceeded : 
“ Should not there be some explana- 
tion ou the part of the defence ? *' 
On appeal fi’om the conviction : — 
Held : said words did not constitute a 
violation of sect. 4 (5) of Canada 
Evidence Act, R. S. C., 1927, prohlblt- 
in^r comments by the judge or counsel 
for the prosecution on the failure of an 
accused to testify. — R. v. Ferrier, 
[1932] 3 W. W. R, 113 ; 68 O. O. C. 
370 ; 46 B. C. R. 136.— CAN. 

b iv. — .] — To say of an 

accused pemon’s statement from the 
dock that it is an unsworn statement & 
one not subject to cross-examinatlou 
does not amount to comment on the 
failure of such person to give evidence, 
which Is forbidden by sect. 407 (2) of 
Grimes Act, 1900. — ^R. v. EaR^Man 
C1906), 53 N. S. W. W. N. 118.— AUS. 

so. To express his oum view.] — In 
Bumming up the judge is entitled to 
express his own view. — C oulter & 


d287a. Necessity for — Withdrawal of plea of not 
guilty.] — After a prisoner charged on indict- 
ment has pleaded “Not Guilty & been 
given in charge of the jury, he can only be 
convicted by a verdict of that jury. Until 
a Verdict is given the record is not complete 
& he can neither be convicted nor sentenced. 
Where therefore a prisoner who had duly 
been given in charge of the jury admitted his 
guilt during the progress of the trial & was 
thereupon treated as having been convicted 
on his own confession & was sentenced to a 
term of penal servitude without any verdict 
having been given by the jury : — Held : the 
conviction must be quashed & the prisoner 
re-tried. — R. v. Hancock (1931), 100 L. J. 
K. B. 419 ; 145 L. T. 108 ; 76 Sol. Jo. 345 ; 
23 Cr. App. Rep. 16 ; 29 Cox, C. C, 294, 
C. C. A. 

3288. Add. Annotations : — As to (1) Consd. Wool- 
mington v. Public Prosecutions Director, 
[1935] A. C. 462. As to (3) Refd. Fisher v. 
Oldham Oorim., [1930] 2 K. B. 364. 

3318a. .] — Where an indictment charges 

two persons with certain offences “ with one 
another, “ if one is acquitted the other may 
sometimes but not always be convicted. — 
R. V. Edwards (1924), 18 Cr. App. Rep. 
140, C. C. A. 

3318b. .] — Wliere in separate counts 

of an indictment a man & a woman are 
charged with incest, & there are separate 
trials of each count, the conviction of the 
man is good although the woman is acquitted. 


IREFFENE V. H. (1926), 29 W. A. L. 11. 
40.— AUS. 

sd. To read definitions of law from 
cases textbooks.] — Lf.blano v. R. 

(1927), 49 Can. Crim. Gas. 207 : Q. R. 
42 K. B. 503.— CAN. 

PART VII. SECT. 7, SUB-SECT. 14.— A. 

t i. Crown witness kept 

avmy .] — The judge should exercise his 
discretionary power to discharge the 
jury & adjourn the trial when it 
appears that a necessary 8c material 
Crown witness is absent through the 
instrumentality of a labour union. — 
R. V. Kendall & Pitton (1934), 61 
C. C. C. 389.— CAN. 

PART VII. SECT. 7, SUB-SECT. 14.— B. 

3217 ii, .] — Primd facie any 

complete separation of the jury during 
a trial in a capital case will make the 
verdict bad, but whei-e the separation 
occurs through Inadvertence, & the 
result of the trial has not boon infl uenced 
by what has occurred the verdict 
ought to stand. — R. v. Walters, [192(>] 
1 D. L, R. 501 ; 45 Can, (3rim. Cos. 77 ; 
58 N, S. R. 306.— CAN. 

PART VII. SECT. 7, SUB-SECT. 16.— A. 

o i. Evidence, ruled inadmissible 

after it has been giacn.}— R. v. Trbanor, 
R. V. ETiOOD, R. V. Trbanor, R. v, 
Kelly, [1924] 2 I, R. 193.— IR. 

PART VII. SECT. 7, SUB-SECT, 16,,— B. 

k i. .] — Where evidence 

f iven before a judge in a criminal 
rial was exhibited m a trial de novo 
before a sucooediug judge : — Held : such 
procedure was irregular, & consent of 
apeused did not our© the IrroguJarity. — 
Umar Hajek v. R. (1922), f. L. R. 46 
Mad. 117.— IND. 

PART VII. SECT, 7, SUB-SECT. 16.— A. 

8270 vill. .] — In a criminal 

trial, with the help of a Jury, a judge Is 
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not obliged to accept ♦ an absurd 
verdict, either as a verdict of miilty or 
QM a verdict of not guilty. It is no 
part of a judge’s duty to accept & 
interpret for himsolf a verdict of an 
uninielliglble character, when the 
members of the Jury are there & can 
give a proper verdict. — Hamid Ali 
Haidar v. King-Emperor (1929), 
I. L. 11. 57 Calc. 61.— IND. 

3276 viii, .1 — On an indict- 

ment charging accused with assault 
the Jury returned a verdict of “ guilty 
of common assault under provoca- 
tion : — Held : the verdict was one of 
guilty. — R. V, Brogan, [19261 N. Z. 
L. R. 635 — N.Z. 

3278 vi. Carnal knowledge 

dt indecent assault — Same evidence,}— 
Where accused is charged with unlaw- 
ful carnal knowledge & indecent 
assault, & the same ovidenco is given 
ou each count, a verdict of acquittal 
on the first Ik guilty on the second 
cannot be given. — R. v. McLean 
(1931). 57 C. C. C. 239.— CAN. 

8281 iv, .] — An Indictment 

contained three separate counts, \\z., 
rape, assault with intent to commit 
rape, & indecent assault. The jury, 
although properly inHtnictod, found 
the prisoner guilty without assigning 
the verdict to any one or more of the 
said counts ; & the judge sentenced 
the prisoner on the assumption that the 
con^ction was one for rape. Ou 
appeal : — Held : while it was open to 
the ct. to sustain the verdict on the 
least of the throe counts & to reduce 
the sentence to one appropriate thereto, 
it was al.so open to the ct, to order 
a new trial ; & that under all the 

circumstances the latter was the better 
course to adopt. —K. v. Ross (B. C.), 
[19291 3 W. VV. Ii. 601 ; 52 Can. Crim. 
Ca.s, 315.— CAN. 

sd. Verdict given after discharge,' — 
A jury wliich has been discharged is 
not competent to return a verdict. — 
R. r. Smith, [1934] 3 W. W, E. 639.— 

BERMUDA. 



Cases 8319!)— 3485. Bkgush and Ejjpire Digest Supplement. 


~B, V. Gokdon (1926), 13S L. T. 734 ; 89 
J. P. 166 i 41 r. L. R. 611 i 28 Oox, 0. O. 41 ; 
19 Cr. App. B0p. 20, C. 0. A* 

3324. Add para. & citation ; — 

A judge is not entitled to insist on tlie jury 
returning a verdict against each or any one of 
several co-defts. if the jury state that they 
. are unable to agree about any one, — B. v. 
Evans & Fritchabd (1920), 16 Cr. App. 
Bep. Ill, C. C. A. 

S362a. Indictment for shooting with intent to 
murder — Verdict of assault.] — On an indict- 
ment for shooting with intent to murder or 
to cause grievous bodily harm, prisoner 
cannot be convicted of common assault. — 

B. V. Stokes (1925), 134 L, T. 479 ; 28 Oox, 

C. O. 140 ; 19 Or, App. Bep. 71, 0. O. A. 

3366. Add, Annotation : — Refd. B. v, Stokes 

(1926), 134 L. T. 479. 

3388. Add. Annotation : — Apld. B. v. Friend 

(1930), 22 Cr. App, Bep. 130, 

3389. Add, Annotation : — Apld. B. v. Friend 

(1930), 22 Cr. App. Bep. 130. 

B389a. Of fruit — Verdict of larceny at common 

law.] — -On an indictment for stealing under 
Larceny Act, 1861 (c. 96), s. 36, larceny at 
common law cannot be found : hence the 
direction to the jury must make it clear that 
fruit, etc., the subject of the charge, was 
growing & had not been severed at the 
material time. — B. v, FitiEND (1930), 22 Cr. 
App. Bep, 130, C. C. A. 

3391a. By trick — Verdict of false pretences — 

Indictment charging larceny by trick & false 
pretences alternatively — Indictment for false 
pretences wrong In substance.] — B. v, 
Hughes, No. 2219a, ante, 

3391b. Verdict of fraudulent conversion.] — 

On an indictment for simple larceny there 


cannot be a convictipn of fraudulent con- 
version, contrary to Larceny Act, 1916 
(c. 50), s. 20. — U, V, Stevens (1938), 24 Cr. 
App. Bep. 85, C. C. A. 

3394. Add, Annotation .'—Refd. B. v. Stokes 
(1926), 134 L. T. 479. 

3398a. Duty of Jury to find.] — ^B. v, Lloyd 

(1927), 20 Or. App. Rep. 139, 0, 0. A. 

8402, Add, Annotations — ^Refd. Re Pitts, Cox v, 
Kilsby, [1931] 1 Oh. 646 ; Beresford v, Boyal 
Insurance Co., [1937] 2 K.,B. 197. 

3407. For “ Second indictment to be tried — ^Right 
of prosecution to trial by another Jury/' read 
Second Indictment to be tried — IVhether 
trial by another Jury." 

3407a. .] — It cannot be laid down as a 

general rule that a jury which has acquitted 
deft, on one indictment should not try him 
on another, but it must depend on the 
circumstances of each case ; when it occurs 
they must be warned that the evidence in the 
two cases is not cumulative. — B. v, Klein 
(1926), 19 Cr. App. Rep. 161, 0. 0. A. 

3418. Add., Annotation : — Refd. Hobbs v, Tinling, 
Hobbs V, Nottingham Journal, [1929] 2 
K. B. 1. 

3420. Add. Annotations : — N.F. B. v. Thomas 
(1933), 49 T. L. R. 540. Refd. Bas Behari 
Lai V. King-Emperor (1933), 77 SoL Jo. 571 ; 
R. V. Thomas, [1933] 2 K. B. 489. 

• 3424. Add, Annotation : — Refd. R. v, Thorpe 
(1925), 133 L. T. i “ 

3452. After this case add ; — 

-.] — See, note, Sentence of Death 
(Expectant Mothers) Act, 1931 (c. 24). 

3495. Add. Annotation : — Mentd. Broome v. Agar 
(1928), 138 L. T. 698. 


PART vn. SECT, 7, SUB-SEOT. 16.— 
D. /a). 

iji f, where prosexmtion 

for lesser offence barred by lapse of time, ] 
—R. V. HOSKINB (Alta.) (1929). 52 
Can. Crlw. Ooa. 365. — CAN. 


m ii. .] — Where a prosecu- 

tion for a certain offence created by 
stalutt) must be begun within a petiod 
prescribed by the statute & that time 
limit has expired without the proper 
proceedings having been taken pur- 
suant to the enactment creating the 
offence, it is not competent lor the ct. 
on a prosecution for a greater offence 
to convict for the offence already 
barred. — R. v. Hoskins, [1930] 1 
W. W. R. 84.-— CAN. 


PART VII, SE(3T. 7, SUB-SECT, 16.— 

D. (!>). 

3343 V. — - — Effect of verdict .] — 

BeJd : the finding was to be regarded 
aa an acquittal on the charge of murder. 
& Code of Criminal Procedure, 8. 4.39 (4). 
precluded the High Ct. from having 
Jurisdiction upon revision to convict 
on that ohar^. — K^ban Suvoh v. 
R. (1928), 65 L. R. Ind. App. 890.— 
IND. 

b (p. 319) i. Verdict of criminal 

nefftiffence.y— The driver of a motor 
oar which struck &; instantly killed a 
pedestrian was charged with man- 
slaughter. The Jury, after expressly 
finding the accused not guflfcy of 
manslaughter, found him guilty of 
criminal negligence under Sect. 284, 
Oiminal Code: — Held: by virtue of 
sub-sect. (8) added to sect. 951 Of the 
Criminal Code by 1930, o. 11, s. 26, 
it was open to the Jury to so find, — 
R. e. Kbnnedt, [1936] 1 W. W. E. 


513 ; 65 Can. O. O. 158 ; 44 Man. 

L. R. 8 ; 6 Can. L. Jo. 276.— CAN. 


b (p. 319) !i. ,3— Where the 

death of a person Is caused by the 
criminally negligent operation of a 
motor vehicle & the driver is charged 
with manslaughter, sub-sect. (3) added 
to sect. 951 of the Criminal Code 
leaves It open to the iury to find either 
manslaughter or criminal negligence 
under sect. 284, Criminal Code. — 
R. V. pREaSANTANZ, [1936] 1 W. W. R. 
520 ; 65 Can. C. C, 129; 44 Man. 
L. R. 33 ; 5 Can. L. Jo. 291.— CAN. 
n (p. 320). Read now “ 3362a 1." 
o (p. 320). Head now ** 8362a ii.’» 


3371 V, — .1 — R. V. O'Brien 

(1926), 50 Can. Orlm. Oas. 369 ; 60 
N. 8. R. 17.— CAN. 


8371 vl. .1 — On a trial for 

rape upon G., the latter swore to 
occurrences which, if true, proved the 
crime charged, & was corroborated. 
The jury aj^r retiring announced 
that they were not Inclined to bring In 
a verdict of guilty, adding that if the 
charge were indeoent assault it would 
be different. They were informed by 
the trial Judge that it was rape or 
nothing. Th^ then brought in a 
verdict of guilty : — BeM : on the 
evidence there was nothing upon which 
to base a charge of a lesser offence, & 
deft.’s appeal must be dismissed.— R. 
V. O'Brien, [1929J 1 D. L. R, 266 ; 50 
Can. Grim. Caa. 369 ; 60 N, 8. R, 17,— 
CAN. 

I (p. 322) i. Carnal know- 

ledge of girl under fourteen — Verdict set 
aside.]— R. V. IdARotrs & Rjchhonp 
( 1931). 65 Can. O. O, 322.— CAN. 

i (p, 828 I. Indictment for robbery — 
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Verdict of receiving stolen property .] — 
A verdict of receiving stolen property 
well knowing it to have been stolen is 
not competent on an indiotment for 
robbery. — R, v. Papiah (1929), 50 
N. L. R. 19.— S. AF, 

sa. Indiciment for extortion — Verdict 
of attempting to obtain by false pre- 
tences.] — On a charge of extortion the 
jury are entitled to find a verdict of 
attempting to obtain by false pre- 
tences. — Hammond v. R., [1934] 8 
D. I... R. 722 ; 62 O. C. C. 1.— CAN. 

sd. Indictment for theft — Verdict of 
hernsebrenkinp .] — (jn a charge of theft 
accused cannot be found guilty of 
housebreaking.— R. v. Dovle (1934). 
7 M. F. R. 621 ; 62 O. C. C. 131.— CAN. 

PART vn. SECT. 7, SUB-SKCT. 16.— G’ 

8411 lil. .] — ^R, V. Walters, No. 

3217 U, ante. 

PART vn. SECT. 7. SUB-SECT. 16. —K, 

g 1. Meaning of** new trial ,**] — 

Whore by statute provision is made 
in the case of a jury disagreeing tor a 
new trial, there is mefint by the words 
new Jury ** a Jury entirely composed 
of new or fresh Jurymen to the exclu- 
sion of aU the Jurypaen who formed the 
first Jury. — R* v, Wong O. Sang,]1924] 
3 W. W. R; 45 ; 34 B. O, R. S.^AN. 


PART vn. SECT. 7, SUB-SECT. 17, 
—C, 

8481 i. FeUmy,'hA.t is an essential 
principle of our oriminal law tliat tJie 
trial of an indictable offence has to be 
oonducted in the presenoe of the 
accused ; Sc tot this purpose trial means 
the whole of the prooeedinks. Including 



VoL XIV.— Criminal l4aw. Cases 352C-~3670b; 


8526. Add. AnnaUdAon ; — GtnerdUy, Retd. R. v. [ 8588. Add. Annotation : — CSonsd. B. v. Hertford- 
Southom (1929), 142 h. T. 383. shii-e JJ., Sx p. lAisen (1026), 89 J. P. 206. 


Part VIII. — Special Pleas 


35556. .]' — On Jan. 20, 1937, two summonses 

came before justices sitting in petty sessions 
charging appct. with certain motor car 
offences. When the summonses were called 
on appct. was not present. The service of 
the summonses was proved, evidence was 
given by the police &, the justices lined the 
appct. Before the decision of the justices 
had been entered in the register of convictions 
orders of the ct. kept under Summary 
Jurisdiction Act, 1879 (c. 49), s. 22 (1), the 
justices, while they were stiU sitting, were 
informed of certain previous convictions of 
appct. in respect of motoring offences & that 
there had been dc‘lay on his part in paying 
the fines imposed for those offences. In view 
of that information the justices formed the 
opinion that the matters raised by the 
summonses ought to be dealt with in the 
presence of appct. & they issued a warrant 
for his arrest. Appct., accordingly, appeared 
before a differently constituted bench of 
justices pn Jan. 23, when he pleaded guilty 
to the two summonses & was ordered to pay 
fines larger than those imposed on Jan. 20 : — 
Held : the decision of the justices on Jan. 20 
constituted a complete &: effective conviction 
of api)ct., although it had not been entered 
in the register, &, therefore, on Jan. 23 appct. 
was entitled to plead autrefois convict of the 
ofl'ences with which ho was then charged. — 
li. V, Manchester- JJ., Ex p. Lever, [1937] 
2 K. B. 90 ; [1937] 3 All E. K. 4 ; 106 L. J. 
K. B. 519 ; 157 L. T. 68 ; 101 J. P, 407 ; 53 
T. L. R. 687 ; 81 Sol. Jo. 671 ; 36 L. G. R. 
281, 1). C. 

3566. Add, Annotation ;-^Consd. R, v, Kendrick & 
Smith (1931), 144 L. T. 748. 

3567. Add, Annotation: — Retd. Nadan v, R., [1926] 
A. 0. 482. 

3570a. Finding of guilty — ^No sentence.] — Deft, 
was charged at petty sessions with an indict- 


able offence consented to be dealt with 
summarily. That ct., after iiea-ring the 
evidence on both sides, amiounced tliat it 
found deft, guilty. Certain previous con- 
victions of deft, were then proved, where- 
upon the ct., without passing S(;rilence upon 
hmi, committ<^d him for trial at (^uaii^cr 
sessions. At the trial deft, raised a plea of 
autrefois convict^ but the ct. of quarter 
sessions overruled it & convicted him : — 
Held : by the Ct. of Criminal Appeal, there 
had been a conviction of deft, at x^etty 
sessions ; in order to support the j>lca of 
autrefois convict it was not necessary tliat the 
conviction should have been followed by 
sentence, & the quarter sessions should have 
accepted that plea ; & tlie conviction of 

deft, by the latter ct. should be (|uashed. — 
R. r. Sheridan, [1937] 1 K. B. 223 ; [1936] 
2 All E. R. 883 ; 106 L. J. K. B. 6 ; 155 
L. T. 207 ; 100 J. P. 319 ; 52 T. L. R. 626 ; 
80 Sol. Jo. 635 ; 34 L. G. R. 447 ; 26 Or. 
App. Rep. 1 ; 30 Cox, 0. C. 447, C. C. A. 

Annotation: — Gonsd. R. v. Grant, [1936] 2 All E. R. 1166, 
C. O. A. 

3570b. Plea of gxiilty.]-— Applt. was charged before 
a metropolitan police magistrate with larceny. 
He pleaded guilty. The learned magistrate 
committed him to quarter sessions for trial & 
wrote to the clerk of the peace for the County 
of London as foUows : “I am committing 
for trial to-day J. G. He pleaded gu#ty & 
consented to my jurisdiction. In view of his 
record & age I obtained a report during 
remand on bail from the Institute of Scientific 
Delinquency. I enclose a copy of that report. 
I feel it is a case quarter sessions should deal 
with.” At the trial, before quarter sessions, 
applt. was unrepresented & he did not put 
forward any defence or cross-examine the 
witnesses for the prosecution. He stated, 
however, that he had not had a fair trial as 


Bentenoo. There is autJiority for say- 
ing; that In oases of xnlsdemeanoxir 
there may be special oirenmstanoes 
which permit a trial in the absence of 
the aoonsed, but on trials of felony the 
rale la Inviolable, unless possibly the 
violent conduct of the accused him- 
self intended to make trial impossible 
roi)ders It lawful to continue in his 
absence. The result is that, except 
possibly where there has been such 
conduct by the accused, sentence 
passed for felony in the absence of 
the accused is totally Invalid. — R. v. 
Lawkbnok, [1933] 3 W. W. R. 102, — 
CAN. 


PART VU. SECT. 7, SUB-SECT. 17.— F. 

oi. RigM of public to cxtppA — Any 
momher of the public has a right to 
obtain a copy of a iudgment of any 
oriminal ct.— E mpbibob t>. Ladli 
PBASAP ZUl'SHI (1931), 1. Is, R. 63 
All. 7^4.— IND. 

•e. Omission of esSmtial clement of 
crime — Oonniciion invaM4.] — R. v, Ing 
Yiok Ino (1924), 48 Con. Orlm, Cas. 
392.— OAR. 

PART VII. SECT. 7, SUB-SECT. 17.— G. 
35»e ii. /n prisonsr*a absmee.] 


—Held : the ct. was not functus 
qMcio, — R. V, HughbS (1924), 36 

B. C. R. 56.— CAN. 

3536 iii. After removal con^ 

viction by certiorari.] — R. v. Enapp 
(1925), ii Can. Grim. Ogb. 338.— CAN. 

PART VIII. SECT, 1, SUB-SECT. I, 

g. J, — Where a person has 

been charged with two offences arising 
out of the same ciroumBtances, & he 
pleads guilty to one of the charges. Is 
convicted & fined. Sc then pleads guilty 
to the other charge, the previous oon- 
yiotiorv Sc penalty oannot be pleaded 
as a bar to punishment for the other 
offence. — R. v. Gbigbb, fl933] 3 W, W. 
R. 768 ; 41 Can. Grim. Gas. 185 ; 17 
Sask. L. R. 412.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 3.— A. 

8667 iv* — .] — A. was prose- 

cuted for selling liatior illegally S: 
oonvlote^d. Based on the same facts 
a second prosecution was brought for 
keeping liquor for sale. A. pleaded 
autrefois conviat, : a good plea. 

— QtfBBEO laquoR Oommi^ion v , 
DUBOje, [1924] 2 D. L. B. 861 : 42 
Can. CMm. Om. es.— CAN. 
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3667 V, .] — Rbep Sc 

RonssBTS {aHas McLean) v. R. (1926), 
47 Can. Grim. Gas. 142 ; Q. R. 42 K. B. 
35.— CAN. 

8667 vi. .1 — Ykok Kuk e. 

R. (1928), I. L. R. 6 Ran. 386.— IND. 

8667 vii. Offences under 

different statutes .] — Re Wilneff (N. S.). 
[1928] 4 D. L. H. 869 ; 60 Gan. Grim. 
Gas. 196,— CAN. 


3567 vih. -I-K. v. Tia- 

CHUK, R. V. Koltk (No. 2), [1029] 
2 W. W. R. 418 ; 51 Can. Orfiu. Gas. 
404 ; 38 Man. L. R. 238.— CAN. 


Ml. Meaning of ** same matter — 
CHmlnal Code, s. 730.]— K.v. BAinuK 
(No. 2). fl930] t W'. W. R. 210; 2 
1). L. R. 318 ; 63 Can. C. G. 63 ; 38 
Man. L. R. 421.— CAN. 


sk. Offeree against hye-law-- - J egu ttfal 
on ground that cnalding legisUition ultva 
m,resA — An «.(5anittaJ of an oiionce 
aurJAinst municipal byc*law on tbo 
gnmnd that the ona]*ling legislation U 
ultra tures is not res fudictn uxjon a 
Kubsc^queiit prosoention of the same 
aoou.^ed for another offence against 
the same bye-law. — R. v. Steinbxteo 
(1934). 63 Can. O. 0. 92.— CAN. 
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the magistrate told him he would give him six 
months^ hard labour had then changed his 
mind & committed him for trial : — Held : 
applt. had already been convicted of the 
offence charged & therefore a plea of autrefois 
convict should have beeh entered on the file, 
or the jury should have been directed to find 
him not guilty. — K. v. Grant, [1986] 2 All 
E. R. 1166 ; 106 L. J. K. R. 89 ; 155 L. T. 
209 ; 100 J. P. 824 ; 52 T. L. R. 676 ; 80 
Sol. Jo. 572 ; 34 L. G. R. 452 ; 80 Oox, C. O. 
453 ; 20 Or. App. 8, C. 0. A. 

Annotation .---Retd. R. V. Manchester JJ., Ex Lover, 
U9:i7] 2 K. B. 96. 

8603. Add, Annotation : — Refd. R. v, Kendrick & 
Smith (1931), 144 L. T. 748. 

3608a. Demanding with menaces — Threatening to 
print or publish with intent to extort.] — The 
test whether a plea of autrefois convict has 
been established is not whether the facts 
relied on by the Crown are the same in the 
two trials, but whether tdie accused has been 


convicted of an offence which is the same, or 
practically the same, as that with which he 
18 charged on the second trial. The offences 
of threatening to publish with intent to 
extort, contrary to Larceny Act, 1916 (c. 60), 
8. 31 (2), of uttering a letter demanding 
money with menaces, contrary to sect. 29 
(1) (i), of the same Act, are quite distinct & 
separate, & the fact that the accused has 
already been convicted of the former will not 
sustain a plea of autrefois convict if he is 
subsequently charged with the latter, even 
though the two charges be supported by the 
same evidence. — R. v, Kendrick & Smith 
(1931), 144 L. T. 748 ; 23 Or. App. Rep. 1 ; 
29 Cox, 0. 0. 286, C. 0. A. 

3644a. Acquittal for absence of Jurisdiction.] — 
R. v. Wallace (1928), 166 L. T. Jo. 339. 

3647a. Contradictory endorsement on Indict- 

ment.] — An indictment against applt. for rape 
was endorsed by the grand jury : “ No true 

bill for rape. A true bill for indecent assault 


PART VIII. SECT. 1, SUB-SECT. 3.— B. 

a i. Indictment for occasioning bodily 
harm — Previous acquittal for murder ,] — 
Aiter being acquitted on a trial for 
murder accused were charged with 
assault & battery occasioning actual 
bodily harm to the man whom they 
had been acquitted of murdering. 
They pleaded a'lUrefois acquit : — Held : 
the plea of autrefois acquit furnished no 
answer to the charge In question. — 
E. V , Gossklin & Gossexin (Man.), 
(19281 1 W. W. R. 134 ; .'iO Can. Oim. 
Caa. 287.— CAN. 


sg. Indictment for camoX knowledge 
of girl under fourteen — Ptevioxts con' 
viction under Juvenile Delinquents 
Act,] — To a charge, under sect. 301 (1) 
of Criminal (L’odo, of carnally knowing, 
on or al)Out Apr. 14, 1934, a girl under 
fourteSh years of the accused 

pleaded autrefois convict^ relying on a 
prior conviction under sect. 33 of 
Juvenile Delinquents Act, 1929. for 
oontributing to the Juvenile delin* 
quenoy of the same girl by having 
sexual Intercourse with nor on or about 
Apr. 25, 1934. On the trial under 
said Act it was established that the girl 
had had #^exual intercourse prior to the 
occasion with respect tu which she had 
given evidence in support of the charge 
then being tried. This prior act of 
intercourse was the basis of the charge 
under the Ode. The girl's fourteenth 
birthday was Apr. 25, 1934 ; so that, 
under sect. 2 (2) of the Code, she was 
deemed to have been under fourteen 
imtil the end of that day. The trial 
Judge, l>ofore whom the point was 
argued in the alieence of the jury, 
upnold the plea & dismissed the charge. 
The Crown appealed : — Held : that 
the appeal should be allowed & the 
charge remitted for trial. — R. v. 
Pederskn. [1936J 2 W. W- R. 207 : 3 
D. L. R. 203 ; 63 Can. C. C. 262.— 
CAN. 

ftl. Indictment for negligently causing 
bodily harm to B. — Previous acquittal 
for same offence to A.] — An acquittal 
on a charge bf having negligently 
caused bodlTy harm to A. is no defence 
to a charge of having injured B. — 
R. V, Robbins (1934), 62 Can. C. C. 
273.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 8.— C. 

uh. Preparation, of atiU^-Previous 
acquittal for possessing stiU-^No bar to 
prosecution,] — R. v. SiAuaHENwnrrE 
(1930), 64 Can. C. O. 104.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 8.— D, 
3619 1. Perjury — Previous acquittat 
for forgervA — The accused, who had 


been acquitted on a charge of forging 
the endorsomont of a cheque, was 
subsequently tried Sc convicted on a 
charge of perjury committed on the 
first trial in swearing that he had not 
endorsed the cheque. On the second 
trial the evidence for the prosecution, 
apart from that proving the making 
of the alleged false statements, was 
confined strictly to the alleged endorse- 
ment by the accused. Two witnesses 
swore on both trials that they had seen 
the accused sign the endorsomont. No 
evidence was offered for the defence. 
The accused pleaded res judicata : — 
Held : the conviction must bo sus- 
tained.— R. V. Bayn, 119323 2 W. W. R. 
113 ; [19331 1 D. L. R. 497 ; 59 

O. C. C, 89.— CAN. 

b i. Previous acquittal for as- 

saluting constable white discharging 
another dxity.] — A mere variation in 
the natnic of the duty, which the 
officer is alleged to have been engaged 
in, cannot bo considered as a varia- 
tion in the nature of the offence charged 
against accused. — R. v. Diamond, 
(19241 3 D. L. R. 359 ; 2 W. W. R, 
«2J ; 20 Alta. L. R. 419.— CAN. 

am. Prosecution under Customs Act, 
H. S, C., 1906 (c. 48), s. 21.-) — Previous 
corwiction wader Customs Act, R. S, C„ 
1906 (c. 48), s. 186.3— R. v. Saooo 
(Ont.), (19261 3 D. L, R. 771 ; 46 
Can. Grim. Gas. 243,— CAN. 

so. Offences under Lottery d? Oaming 
Act.] — Resp. was charged with the 
breach of Lottery & Gaming Act, 3 917, 
s. 39, Sc the complaint was dismissed 
owing to the refection of secondary 
evidence of a document. Later rosp. 
was charged under s. 63 with being the 
occupier of a tobacconist shop which 
was used for the purpose of the 
occupier betting with persons resoit- 
Ing thereto. Resp. pleaded autrefois 
acquit : — Held : as the two offences 
were substantially dJfCerent, this plea 
did not avail. — Allchubch v, Bereb- 
FORD, (1928J S. A. S. R. 450.— AU8. 

ap. Prosecution under Prohibition 
Act (P, E. I,), 8, 52 — Previous adquiUal 
on prosecution under Excise Act, R. S. O,, 
1927, B. 181 — Failure of »Ica.3— R. v, 
Fitopatrick <P. E. I.), (192914 D. L. R. 
96 ; 62 Oon. Grim. Gas. 119.— CAN. 

sr. Conspiracy — Subsequent con- 
spiracy with additional persons .] — 
Wbere a person has been charged with 
conspiracy, with certain other persons, 
f,o commit offences relating to exporting 
Sc importing opium & cocaine inter- 
provinolally & has been convicted or 
acquitted, such conviction or acquittal 
is no bar to a subsequent trial for 
conspiracy with the same persons, 
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together with others, to commit the 
same offences together with the 
offences of exporting from British 
India Sc importing Into British India 
opium Sc cocahie. — Abdul Rahaman 
V. Emperor (1935), I. L. R. 02 Cal. 
749.— IND. 


PART VIII. SECT. 1. SUB-SECT. 4. 

1 i. .] — A plea of autrefois con- 
vict will not lie In respect of a conviction 
which has been quashed. — R, v. 
PUROKLL, 11934J 1 D. L. R. 778 ; 7 
M. P. R. 275 ; 61 O. 0. C. 261.— CAN. 


p i, .] — Unless it can bo said on 

the facta of the particular case that 
there has been an adjudication on the 
merits, the permission of the ot. to 
withdraw a charge is not equivalent to 
a dismiasai which can be pleaded in 
bar of subsequent proceedings. — R. v. 
Somers (B. G.), [1929] 3 D. L. R. 772 ; 
2 W. W. R. 366 ; 61 Can. Grim. Gas. 
356.— CAN. 

p ii. .j — B lanohard V. Jen- 
kins, [1961] 1 D. L. R. 986 ; 55 Can. 
C. C. 77.— CAN. 

p iii. Withdrawal of charge.] — ^Wiih- 
(Imwal of a charge is not an acquittal 
which will entitle at^ciised to a certi- 
ficate of dismissal so as to support a 
defence of autrefois acquit.] — He Bond, 
•11936] 3 I>. L. R. 769 ; 06 Gan. O. C. 
271 ; 10 M. P. R. 50t).— CAN. 

*r. No conviction — Proceedings ad- 
ioumed.) — Re R. v. Ecker, Re R. v. 
Fry, [19291 3 D. L. R. 760 ; 51 Can. 
Grim. Cas. 409 ; 64 O. L. R. 1.— CAN. 


St. Conviction under Provincial 
statute — No bar to conviction under 
Federal Nfofufe. ]—B uller v. Wind- 
OVER, [1931] 1 D. L. K. 986 ; 65 Can, 
C. C. 143.— GAN. » 

gv. .] — R. V. RUNIONB, R. 

V. Macdonald (1931), 56 Can. O. C. 
390,— CAN. 


8w. Prosecution for libel — Award of 
damuges in civil proceedings. 1 — In 
criminal proceedings for libel on award 
of damages will not support a plea 
of autrefois convict. — Menard v, R., 
11934] 1 D. X. R. 165; 60 0. 0. O. 
334.— CAN. 


Bz, Carrying offensive weapon with 
possession of smuggled goods — Previous 
conviction for possession of same goods,] 
— conviction for unlawfully having 
possession of goods whereon the duties 
had not been paid is not a bar to an 
indlotmont for carrying an offensive 
weapon when found mth goods (the 
same goods) liable to seizure. — R. v, 
Robb, [19343 2 D. L. R. 237 ; 7 

M. P. R. 84 ; 61 0. 0. O. 67.— UAfi. 
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(aggravated),'* but no indictment for indecent 
assault was jput before the grand jury. 
Applt., having been convicted, appealed, & 
the conviction was quashed on the grounds 
that there was no true bill for rape that 
there was no indictment for Indecent assault. 
On the same facts applt. was afterwards 
indicted for indecent assault, Sa he pleaded 
aiUrefoia acquit but was convicted : — Held : 


although the first conviction had been recorded 
on the first indictment, applt. was never in 
peril on that self-contradictory document, & 
the plea of autrefois acquit failed, & the second 
conviction must be afiBrmed. — R. v. Kitohino 
(1929), 46 T. L. R. 634 ; 21 Or. App. Rep. 
144 ; 28 Cox, C. C. 671, 0. C. A. 

3650. Add. Annotation : — As to (1) Consd. Polnton 
V. Cox (1926), 136 L. T. 606. 


Part X. — Informations 


3665. Citations : — For “ 17 W. R. 667 ** read 
‘‘ 47 W. R. 667.** 

3718. Add. Annotation : — Refd. R. v. Evening 
News, Ex p. Hobbs, [1925] 2 K. B. 158. 
3751a. By constables to extort money.] — Held: 
there being bond fide instructions to the con- 


stables to watch appct., on which they had 
acted without unduly harassing him, & 
there being no evidence of any conspiracy 
on the paH of the constables, no criminal 
information could be granted. — p. Wolfp 
(1863), 28 J. P. 23. 


Part Xll. — Evidence and Proof. 


3789. Add. Annotation : — Refd. Woolmington v. 
Public Prosecutions Director, [1935] A. C. 
462, 

3790a. Identification of handwriting.] — R. 

V. McCartney & Hansen (1928), 20 Cr. App. 
Rep. 179, C. C. A. 

3792a. .] — R. v, Taylor, Weaver & Donovan 

(1928), 21 Or. App. Rep. 20, 0. 0, A. 

3801. Add. Annotation: — Consd. R. v. Daily 
Mirror, Ex p. Smith, [1927] 1 K. B. 845. 

3801a. .] — (1) It is permissible for a 

police officer who is in doubt upon the 
question who shall be arrested for a particular 
offence to show a photograph to persons in 
order to obtain information or a clue. 

(2) It is, however, not permissible for a 


police officer to show beforehand to persons 
who are afterwards to be called as identifying 
witnesses photographs of those persons 
whom they are about to be asked to identify. 

(3) Where photographs are used for the 
purpose of obtaining information a series of 
photographs, & not merely one or two, ought 
to be shown to the person who Is expected 
to give the required information. — R. v. 
Dwyer, R. v. Ferguson, [1925] 2 K. B. 
799 ; 96 L, J. K. B. 109; 132 L. T. 361; 89 
J. P. 27 ; 41 T. L. R. 186 ; 27 Cox, C. C. 
697 ; 18 Cr. App. Rep. 145, 0. C. A. 

Annotations : — As to (1) Beld. K. v. Daily Mirror, ICx p. Smith, 
[1927] 1 K. B. 845. As to <2) Consd. 11. v. Daily Mirror, 
Ex p. Smith, [19271 1 K. B. 845. Refd. R. v. Wainwright 
(1925), 19 Cr. A.pp. Rep. 52. Omerally, Oonsd. R. a. 
Hinds, (1932J 2 K, B. 644. 


PART X. SECT. 1. 


sf. Offence charged under repealed 
Act.\ — fl. V. Chbw Deb, [19281 1 
W. W. R. 966 ; 49 Can. C‘rlm. Cas. 
332 ; 39 B. C. R. 559.— CAN. 


PART X. SECT. 2, SUB-SECT. 1. 

V 0 1. Inland revemie officer — 

Statement of capacity .] — Since only 
inland revenue oflEloers can lay an 
Information for an offence under Excise 
Act, such an information must state 
that the person laying the information 
is an Inland revenue officer. — R. v. 
WrrsiEwioz (Man.), [1928] 2 W. W. R. 
19 ; 49 Can. Grim. Oas. S30.— CAN. 


PART XII. SECT. 1. 

3786 i a. .] — Evidence is not 

admissible of the actions of dogs while 
engaged in tracking down a person 
accused of a crime, even though the 
owner of the dogs testifies as to their 
character 8c training & their fitness for 
tracking men. — R. v. White, [1926] 3 
D. L. K. 1 : [1926] 2 W. W. R, 481 ; 
46 Can. Crlm. Oas. 328 ; 37 B. O. R, 
43.— CAN, 

8786 lii. .] — Ghanshtam Singh 

V. R. (1927), I. L. R. 6 Pat. 627.~~IND. 

3786 iv, .] — The rule against a 

mere scintiUa Is especially applicable 
in a case In which a state of facts is 
alleged that would make the opposite 
party guilty of a crime.— TpBum v. 
Lampman. fl980) 3 D. L. R. 269 ; 65 
0. L. B. 236.— CAN. 


3791 i. Circumstantial etndence — Ex- 
clusion of other causes.y — It is not 
admissible to oonviot a person on 
circumstantial evidence If such evi- 
dence can be interpreted to give any 
other explanation than the accused 
person's guilt. — R. v. Tymko (1924), 
42 Can. (>im. Cas. 147. — CAN. 

a i. S. P. Gaunso. R, (1926), I. L. R. 
7 Lah. 661.— IND. 

b i. .1 — R. V. Demetrio 

(1926), 46 Con. Orim. Cas. 133; 69 
0. L R. 249.— CAN. 

b U. .1— R. t?. Yok Yuen» 

[1930] 1 D. L. R. 716 ; 52 Can. C. C- 
300,— CAN. 

b HI. .] — The force & effect 

of circumstantial evidence depend upon 
its incompatibility with, & incapacity 
of. explanation or solution upon any 
other supposition than that of the 
truth of the fact which It is adduced 
to prove. On appeal from a conviction 
for arson, after a trial by a magistrate 
on which ho found that the defence of 
alibi was established but that the 
accused had a motive for starting the 
fire 8c that on the evidence It must 
have been sot by some one oise with 
his knowledge & approval 8c at his 
festlon : — Held : the alibi being 

iblished, the other ciroumstanoes In 

evidence did not compel the conclusion 
that there was an understanding or a 
concerting or conspiracy between the 
accused & the unidentified actual per- 
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petrator of the deed, even if the former 
did profit by the fire, & therefore the 
conviction must be set aside. — R. v. 
ViNEGRATemr (alias Vine) (No. 2), 
[1933] 3 W. W. It. 197; 60 C. C. C. 
258.— CAN. 

b iv. .] — ^The trial judge. 

should instruct the jury that, in so 
far as they relied upon circiimstantial 
evidence In the cose before them, they 
must be satisfied not only that the 
ciroumstances proved were all con- 
sistent vrith the guilt of the accused, 
but also that they were inconsistent 
with any other rational conclusion. — 
McLean v. R., [1933] S. C. K. 688; 
[1934] 2 D. L. R. 440 ; 61 C. C, C. 9.— 
CAN. 

b V. ‘ .} — R. V. Jones ; R. 

V. Anderson (1933), 47 B. C. R. 473. — 

CAN. 

b vi. — — • — R. V. UxeemoxK, 
[1937] 1 W. W. K. 151 : 1 D. L. R. 
593 ; 67 C. C. C\ 381.— CAN. 

sg. Commercial documents - - When 
ad'mitted.]-~On a charge of theft from 
railway cars, documents, such as 
shipping bills, car checkers’ records, 
etc., not made by the accused & of 
which he had no knowledge, have 
no probative value per se. ; 8c, therefore, 
should not be admitted as evidence 
eM?ainst the accused where it is net 
shown that the persons who made them 
are dead. — R. «. Duff (8ask.). [1929] 

1 D. L. R. 152: 50 Can. Orim. Caa 
246 ; [1928] 3 W. W. R. 650.— CAN. 



Cbbbs 8801b— 3886. English akd Empire Digest SuppIiEment. 


3801b. — But may be eliown before arrest*] 

— A prosecutor identifled a photograph as 
that of a prisoner whom the police subso- 
quentiy arreeted. After arrest prisoner was 
picked out by the prosecutor from a number 
of men in a room : — Held : there was no 
ground for complaint against the method of 
identification. — E. v. Mblany (1924), 18 
Or. App. Eep. 2, 0. 0. A. 

Anmlation K. v. Dwyer, R. t?. Ferguflon, [1925] 

2. K. B. 799. 

3801 0. .] — B. V. Dwyeb, B. v. 

Ferguson, No. 3801a, ante. 

3810. Add, Annotations : — FoUd. B. v. Berg, 
Britt, Oarr6 & Lummies (1927), 20 Cr. App. 
Bep. 88. Consd. B. v, Tldmarsh (1931), 23 
Or. App. Bep. 79. Refd. B. v. Ohesshire, 

' Lucas & Bottom (1927), 20 Or. App. Rep. 47. 

3817a. .] — The prosecution is not en- 

titled to put in police photographs for the 
purpose of identification as part of the 
evidence in chief. Where identification has 
been obtained by means of such photographs, 
the facts of such identification ought not to 
be given in evidence. — B. v. Wainwbight 
a925), 19 Cr. App. Bep. 62, C. C. A. 

3819. Add. Annotation : — Refd. R. v. Porter 
(1935), 26 Or. App. Bep. 59. 

3820a. Reference to meritorious discharge 

from army.] — A mere reference to a meri- 
torious discharge from the army by an tm- 
defended prisoner in a statement handed to 
the ct. of trial does not necessarily expose 
him to cross-examination on his character 
generally, though it may do so on his career 
in the army. Such a statement should be 


looked through in his interest A nothing read 
to the Jury of the legal consequences of 
which he is not aware.— B. v. Parker (1924), 
18 Or. App. 14, 0, C. A. 

3820b. Evidence suggesting normal resjpecta* 

biilty.] — ^(1) Questions inviting a witness to 
make suggestions should not be put in cross- 
examination, especially when they may have 
the effect of inducing a prisoner to make aA 
attack on the prosecution, which will let in 
evidence otherwise inadmissible. 

(2) A defending counsel should refrain 
from putting questions to prisoner ^ving 
evidence which suggest normal respectability, 
but which fall just short of giving evidence 
of good character. — R. v. Baldwin (1925), 
133 L. T. 191 ; 89 J. P. 116? 69 Sol. Jo. 
429 ; 28 Cox, O. 0. 17 ; 18 Or. App. Bep. 
176, C. C. A. 

Annotations : — As to (1) Oocsd. R. v. Eldlnow (1932), 28 Cr. 

App. Rep. 145. Befd. R. v. Coiilson (1927), 20 C^. App. 

Rep. 10^ 

3320c. .] — “ Good character ” of accused 

within Criminal Evidence Act, 1898 (c. 36), 
8. 1 (/) (ii), means not only general good 
character, but any claim to good character 
incidentally put forward by accused. — R. v. 
Walker (1927), 20 Or. App. Rep. 31, 0. 0. A. 

3827. Add. Annotation : — Consd. R. v. Noble 
(1928), 20 Cr. App. Rep. 191. 

3834. Add, Annotation : — Refd. B. v. Noble (1928), 
20 Or* App. Bep. 191. 

3834a. S. P, B. v. Noble (1928), 20 Cr. App. Rep. 
191, 0. 0. A. 

3835. Add. Annotation : — Refd. R. v. Dunkley 
(1926), 134 L. T. 632. 


PART XII. SECT. 2. 


3807 iv. .] — Pinger- 

priot impressiona of a.ccua©d, oom- 
ptilsorlly taken before hlfl committal 
to gaol, are admisalble in evidence 
against him. — R. v. Mangold, [1926) 
App. D. 440.— 8. AF. 

g I, — Identification 

by finger prints is opinion evidence Sc 
a matter of expert knowledge & 
practice. — R. v. wiswell, fl935] 1 
D. L. R. 624 : 8 M. P. R. 3l7 ; 63 
C. C. C. 94.— CAN. 

o j. .1— Evidence of idonti- 

floation Is sufficient although the 
witness suffered from impaired vision, 
If she was capable of recognising the 
prisoners without glasses. — ^R. v, 
Zarlcunby (1936), 65 Can. 0. 0. 214. — 
CAN. 

p 1. Rtfer€!nce hy maf/istrcUe to 

txhibits .] — A magistrate at a trial 
was called to prove the identifications 
of accused in gaol & the methods 
adopted. Instead of stating the details 
Sc peaults, witness referred to docu- 
ments, described as exhibits, in which 
he stated his evidence was to be 
found. The documents were put on 
the record as his evidence ; — Held : 
the attempt to record evidence in this 
manner was not only contrary to law, 
but violated the first principles of 
evidence, Sc must be entlrwy Ignored.— 
Lax SiNGB e. R. (1924), t> L. B. 5 
Lah. 896.— XND. 


3814 ii. Held ; not a 

ground for allowing aocused's appeal 
against his oonviotion.— B. v. BAaxET 
(B. 0.), [19263 3 D. L B. 717 : (19261 
2 W, W. R. 613 ; 46 C3an. CJrlm. Oas. 
257.— CAN. 


8814 tU.- 


J — B. V, Habbxson 


(B^.y 1928^ 3^,D. L. B. 224 j (mSl 


356.— CAN. 


978 ; 49 Gan. Orlm. Caa. 


PART XII. SECT. 8. SUB-SECT. 1.— A. 

8836 i. Confined to general reptUedion 
— What amounts fo.j— Evidence of 
general repute does not mean the 
placing of a heterogeneous mass of 
more or less general statements by 
any witness who can be produced to 
say something on hearsay or othorwise 
Sc label it ** general repute.’* A man’s 
general repute is just as much a fact 
as any other fact which con be proved 
by a witness. Sc the witness should be 
asked questions to show that he is in a 
position to know what the general 
reputation of the accused is, & as to 
when & in what circumstances he has 
beard the character of accused dis- 
cussed. — Emperor v. Ram Lal (1929), 
I. L. R. 51 All. 663.— IND. 

PART XU. SECT. 8, SUB-SECT. 1.— B. 

384B vil. .3 — Evldenoe cannot 

be given on a prosecution to prove that 
the accused is a bad character, or has a 
propensity to commit criminal acts of 
similar nature to the offence charged.— 
Taylor v. R., 22 Tas. L. R. 22.— AUS. 

3848 viti. .1 — For the purpose of 

determining what will be the appro- 
priate sentence to Impose on a con- 
victed accused the Judge is Justified 
ip taking into consideration statements 
by the Crovm counsel as to previous 
convictions of, & charges against, the 
accused, whore nether the accused nor 
his counsel question the correctness of 
said statements. — R. v, Sohber, [1982] 
3 W. W. R. 665 ; 26 Alta. L. B. 489- 
— CAN. 

8848 ix. .] — Two prisoners, 

bruther & sister, olmrged jointly with 
the murder of another brother, were 
oonvloted Sc sentenced to death. 
During the course of the trial the 
following questions were put by the 
Judge to one of the witnesses ; — The 
Judge : ** What kind of a woman was 
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H. (the female prisoner) in disposition 
— was she cross ? ** Witness : “ She 
was not cross to us.” The Judge : 
“ Had you any opportunity of ob- 
serving her demeanour about her own 
place ? Was she cross or good- 
tempered 7 ” Witness : “ When she 
would meet us she would pot want to 
talk. That is how she would tiuat 
us.” The judge : ” Was she different 
from M. A. (another sister) ? ” Wit- 
ness ; Yes, she was.** The Judge : 
” M. A. was a. good-tempered, pleasant 
woman 7 *' Witness : ” Yes, my 

Lord.** On appeal to the Ot. of 
Oimlnal Appeal objection was taken, 
on behalf of the prisoners, to the ad- 
missibility of this as evidence ; it was 
submitted that It was evidence of the 
bad obaracter or disposition of the 
female prisoner, which could only be 
admitted if evidence had first been 
offered by her as to her own good 
character ; Sc could only be proved 
by evidence of general reputation 8c 
not by the experience of the peurtlcular 
witness '.-—Held : the evidence & the 
answers of the witness did not refer 
to moral oharaotor, nor to general 
reputation, nor to a moral disposition 
or tendency to commit the crime of 
murder. Sc the witness stated nothing 
but the demeanour Sc manners of the 
prisoner & of her sister as manifested 
to the witness, Sc accordingly, as the 
evidence was, In the droumstances, 
relevant, the objection to its admissi- 
bility was unsuBtainablo.— A.-G. v. 
O’Lkabt. [1026J I. R. 445.— IR. 

8848 X. — — On the trial of the 
accused on a charge of moiawfUUy 
retaining in his possession oertain stolen 
money knowing that It had been stolen, 
counsel for the Grown asked one of the 
polJcse offloets who had arrested the 
accused : ** Did you recognise him ? ” 
sc wae afiswered ; ” I thought I re- 
oogulsed him as being the sunjeot of a 




Yoh Xrir.--Cnmj^ Law. Cases 3860a--3943ft* 


3850a. Cross-examination o! witness for de- 

fence constituting attack on character of 
accused.] — Questions must not be put in 
cross-examination to a witness called for the 
defence in such a way as to have the effect 
of constituting an attack on the character of 
the accused, when that is not in issue, evjen 
though the object of such questions may be 
to attack the credit of the witness & not the 
character of the accused. — B. v. MoCbaig 
(1926), 134 L. T. IdO ; 90 J. P. 64; 42 
T. L. B. 216 ; 28 Oox, O. 0. 109 ; 19 Or. App. 
Bep. 68, 0. C. A. 

d855a. .] — Evidence was given 

that upon the arrest of a prisoner a substantial 
sum of money in notes was found on him. ^ 
The prisoner had been previously convicted 
on several occasions, but the judge, being 
unaware of this & with a view to ascertaining 
what explanation of the possession of these 
notes the prisoner had to offer, put to him a 
number of questions with regard to his 
occupation & history for several years past. 
At the conclusion of this cross-examination, 
defending counsel felt that he had no 
alternative but to inform the jury that the 
prisoner had been in prison during part of 
that time. The judge subsequently warned 
the jury not to be influenced adversely 
towards the prisoner by reason of this dis- 
closure : — Held : the trial must be regarded 
as unsatisfactory &> the conviction must be 
quashed. — B. v. Tayloe (1934), 26 Cr. App. 
Bep. 46, C. C. A. 


3855b. — - .] — A reference in evidence to accused’s 
previous conviction may become relevant by 
the nature of the cross-examination. — B. v. 
Lesteb (1927). 20 Or. App, Bep, 26, 0. C. A. 

8919a. .]-~B. V. Hobday (1933), 77 Sol. Jo. 

916, O. 0. A. 

3921. Add, Annotations : — Hefd. Maxwell v. 

Director of Public Prosecutions, [1936] A. O. 
309 ; B. V. Porter (1936), 25 Cr. App. Bep. 69 ; 
B. V, Mortimer (1930), 25 Or. App. Bep. 150. 
8924. Add, Annotations : — ^Apld. B. v. Hobday 
(1933), 77 Sol. .lo. 915. Consd. B. Mor- 
timer (1936), 26 Cr. App. Bep. 150. Refd. 
Godman v. Times Publishing (Jo., [1926] 
2 K. B, 273 ; Maxwell v. Director of PubJic 
Prosecutions, [1935] A. 0. 309 ; Berry v. 
Tott/enham Hotspur Football & Athletb^ Co., 
[1936] 3 All B. B. 554. 

3925. Add, Annotations : — Consd. B. v. Tidmarsh 
(1931), 23 Or. App. Bep. 79. Refd. B. r. 
Porter (1935), 26 Or. App. Bep. 69. 

3925a. .] — B. V. Tidmabbh (1931), 23 

Or. App. Bep. 79, 0. 0. A. 

3940. Add, Annotation : — Refd, Maxwell v, Dii'ector 
of Public Prosecutions (1934), 161 L. T. 477. 

3941. Add, Annotation: — As to (2) Refd. B. v. 
Porter (1935), 25 Or. App. Rep. 69. 

3943a. .] — On an indictment for embezzle- 

ment evidence that, on a series of occasions 
before & after those mentioned in the 
indictment, precisely similar errors [to those 
alleged agaii^ prisoner] had been made, & 


polio© photogrraph which was on flic 
at the offlo© ’* ; & the oflioer later 
testified that he had shown the aoonsed 
** the police photographs.’* The evi- 
dence was objected to by counsel for the 
accused. The accused was found guilty 
by the Jury &c appealed : — Held : the 
e^denoo infringed the rule that the 
prosecution cannot, in the first instance, 
give evidence to Impeaoh the character 
of the accused In order to establish a 
probability of his giiilt ; Sz it was im- 
material whether or not it was offered 
with that object In view, for It oould 
have no other effect on a jury. — R. v. 
MoLabbjn, ri9361 2 W. W. R. 188 ; 3 
D. h. R. 106 ; 63 Can. O. O. 257 ; 6 
F, L, J. (Can.) 67.-~DAN. 
g i, — The fact that a 

E erson has on a previous occasion 
een bound over may be stated & 

S roved as one of the grounds on which 
bLO witnesses to general repute believe 
the accused to be a habitual offender. 
— R. V. KumKEA (1928). I. L. R. 51 All. 
276.-- IND. 

sa. PP/wtf is eiddence of bad dhoracter 
— Not statements by witness as to 
disposition, demeanour of prisoner db 
prisoner's sfsfer,]— A.-G. tJ. O’Lbiary, 
11926] I. R. 446.— IR, 

PART XII. SECT. 3, SUB-SECT. 2. 

o i. Charge of indecent assavlUl — R. 
V. Bbix, (19301 1 W. W. R. 433 ; 2 
D. L. R. 414 ; 53 Can, 0. O. 80 ; 24 
Alta. L. R. 519.— CAN. 


PART Xn. SECT. 4, SUB-SECT. 2.— A. 

\ 1. — — K.. V , Bristol 

(N. S.)» [19263 4 D. D. R. 763 ; 46 
Can. Grim. Cas. 156, — ^CAH. 


PART XU. SECT. 4, SUB-SECT, g.— 
B. (*), 

8920 iii. .1— On a charge of 

theft evideno© tending to show that 
aooused has boon guuty of orlminal 
acts, other than that upon which he 
has been charged. Is inadmlBslble; Sc 
when allowed entitles aoensed to a 


new trial. — R. v, IVfoBBisoN (1923), 33 
B, O. R. 244.— CAN. 

8920 iv. .] — ^Where the only 

question is whether the accused com- 
mitted the act charged evidence of 
similar acts is not admissible. — R. v, 
Boynton (1934), 63 Con. O. C. 95. — 
CAN. 

392311. - - .1— Evidence of other 

similar acts done by accused is not 
admissible merely for the purpose of 
proving that aooused by reason of his 
character or habits is likely to have 
committed the offence with which he 
Is chaiged, but it is admisslb)© if it is 
relevant in any other manner what- 
ever to the guilt of acoiised. Sc it is not 
necessary before evidence of other 
similar but unconnected acts can be 
admitted that the prosecution should 
first lay a tomidation for such evidence 
by establishing a prirnd fade case 
against aoousecl. suflioient mthout the 
help of any suon evidence to go to the 
jury.— R. V, Ooofkr. [1923] N. Z, L. R, 
1237 ; Ga*. L. R. 528.— N.Z. 

8923 iii. ,] — R. «. Dziwba (Ont.), 

[1928] 1 D. h, R, 828 ; 49 Con. Grim. 
Oas. 229.— CAN. 

3928 iv, .1 — Prisoner was in- 

dicted for the murder of his wife by 
strychnine poisoning. Evidence ad- 
duced In support of the indictment was 
that of three children of a former 
marriage by prisoner, going to show 
the latter’s persistent cruelty towards 
his wife over a considerable period. 
In the case of two of the children 
terminating two years & of the third 
one year before the wife’s death. Other 
evidence of happenings between the 
time up to which the ohUdron were able 
to testify & the wife’s death tended to 
show that prisoner had become tired 
of h<jr : — ; the children’s ovldenoe 
was properly admitted both as evidence 
of the malicious mind with which 
prisoner killed his wife Sc of the 
that he killed her. Sc also as r^utting 
the possible defences that the wire haa 
taken the poison hers^, either sulold- 
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ally or accidentally. — R. v. Munn, 
[1930) N. Z. L. R, 1017.— N.Z. 

3926 iii. .]— While proof of the 

commission by an accused of a crime 
other than that with which he Is 
charged does not prove the crime 
charged, this rule wul not be allowed 
to stand in the way of the bringing 
out of admissible facts when the 
accused’s part in the other crime is so 
interwoven with them that they cannot 
be established otherwise than by giving 
evidence of the whole occurrence. On 
a criminal trial if circumstances other 
than those connected with the crime 
charged are relevant to other matters 
which the Oown Ims to prove as 
properly part of its case, evidence of 
them may bo admissible In certain 
oases even though they incriminate 
the accused with respect to othea 
offences. At the same time, great 
core must bo taken in determining the 
immediate purpose in view in tender- 
ing such evidence. On the trial of a 
man on a charge of murdering a newly 
born infant, the mother of the child 
who described the alleged murder also 
testified that the accused had sub- 
sequently murdered in a similar way 
three other newly bom children of 
hers. The aoeused was convicted, & 
appealed on the ground ii7iU’r alia) 
that the evidence of said subsequent 
alleged murders should not have been 
admitted : — Held : the appeal should 
be dismissed.— R. v . Stawycznw, 
[1933] 2 W. W. R. 495 ; 4 iJ. L. K. rtt> ; 
60 C. C. C. 153; 41 Man. L. R. 281.— 
CAN. 

part xn. SECT. 4, SUBrSECT. 2.— 
B. (b). 

3943 li. .]— Htxn, Gtaw V, R. 

(1927). I h. R. 6 Ran. 6.— IND. 

3943 iii. Evidence admitted 

bo Drove a system or course of conduct, 
-Kms r. R. (1927). 48 N. L. R. 
3.30.— S. AF. 

3943 iv. .] — R. V. PUBLIOOV^R 

11930), 63 Can. 0. C. 265 ; 1 H. P* R. 




Cases 8943a— 4064a. Englisb and Empire Digest Supplement. 


advantage taken of them, by him : 

admissible to explain motives & intentions. — 
U. V, Bichabdson (1861), 2 F. & P, 343 ; 8 
Cox, 0. C. 448. 

Annotations : — Consd. R. v. Stephens (1888), 58 L. T. 776. 
Eefd. R. V. Balls (1871), L. R. 1 C. C. R. 328 : R. v. Francis 
(1874), L. R. 2 C. C. R. 128 ; R. v. Bond, [1906] 2 K. B. 
389, 

3947a. .] — Applt. was charged with obtaining 

money by false pretences, the allegation of 
the prosecution being that a certain business 
carried on by him had falsely been represented 
to be a bond fide assocn. honestly earned on & 
in a position to offer advantages in I'etum for 
the subscriptions of members. Applt. had 
carried on m 1930 a similar business & had 
made representations similar to those made 
in the present case & had, as a result, been 
convicted of obtaining money by false 
pretences. He was asked in cross-examina- 
tion a number of questions about the previous 
business, but no reference was made by the 
prosecution to that business having resulted 
m any charge or conviction : — Held : as 
there was sufficient nexus in method & cir- 
cumstance between the two businesses, the 
cross-examination on the previous business 
was admissible. — R. v. Porter (1935), 25 
Cr. App. Rep. 59, C. C. A. 

3959a. Murder,] — R, v. Mortimer (1936), 80 

Sol. Jo. 227 ; 25 Cr. App. Rep. 150, C. C. A. 

8971. Add, Annotation: — Retd. R. v. Berg, Britt, 
0arr6 & Lummies (1927), 20 Cr. App. Rep. 38. 


8972. Add. Annotation : — Retd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

3992. Add, Annotaiion : — Retd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

4909. Add. Annotation : — Apld. R. v. Hewitt 
(1926), 89 J. P. Jo. 721. 

4009a. .] — In a charge of unlawful 

carnal knowledge of a girl under sixteen years 
of age, evidence independent of the girl’s 
evidence may be given that the accused on a 
previous occasion indecently assaulted the 
same girl, & the fact that a considerable time 
has elapsed since the earlier act of Indecency 
affects only the weight & not the admissibility 
of the evidence. — B. v. Hewitt (1925), 134 
L. T. 167 ; 90 J. P. 68; 42 T. L. R. 216; 28 
Cox, C. C. 101 ; 19 Cr. App. Rep. 64, C. C. A. 

4048. Add. Annotations : — Retd. R. v. Stuart, R. v. 
Leonard, R. v. Maples, R. v. Tannen, B. v. 
Taylor (1927), 43 T. L. R. 716 ; R. v. Porter 
(1935), 25 Cr. App. Rep. 69. 

4049. Add. Annotation : — Retd. R. v. Porter 
(1936), 26 Cr. App. Rep. 69. 

4057. Add. Annotaiion : — As to (2) Dlstd. R. v. 
Boothby (1933), 24 Cr. App. Rep. 112. 

4064a. .] — Applt. was charged with 

obtaining food from one K. by false pretences, 
the false pretences alleged being that applt. 
had certain money, was connected with a 
certain firm, & was then in a position to buy 
&> pay for K.’s business. Evidence was 


PART XII. SECT. 4, SUB-SECT, 2.— 

B. (6). 

3960 i. General rule.) — Bvldenoe 
admitted to rebut a suggestion of 
accident or mistake, — H akeis v. B. 
(1927), 48 N. L. R. 330.— S. AF. 

sd. EmbezzleTnent.) — R. v. Wildee, 
[1933] 1 W. W. R. 191 ; 60 C. C. C. 81. 
—CAN. 

PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) i, 

p 1 Disguise as revenue officer. ] 

-B. & others were convicted of the 
murder of the captain of a boat 
containing a oanro of liquor intended 
to be illegally delivered In the United 
States. It was proved that B. had 
bought a yaohtman's cap with a white 
top & ornamented with gold braid In 
order to give lilmself the appearance 
of a revenue officer, & In concert with 
the others had attacked the crew of 
the boat, under the pretence that he 
& hfe associates were officers of the law. 
Evidenoo was oiTered by the Crown 
that B. on one occasion recently, & 
on another at a considerably earlier 
date, had employed similar equipment 
& precisely the same ruse for the 
purpose of deceiving & disarming the 
opposition of bootleggers while he took 
over their Illegal possessions : — Held : 
such evidence was admissible as tend- 
ing to establish a practice.— B aker v. 
R., S0WA8H V. R., [1926] 1 D, L. R, 
115; [1926] 8. C. R. 92; 45 Can. 
Crim. Cas. 19.— CAN. 

si. Poison ordered by accused — 
Delivered at her fiouse .) — ^where a wife 
is charged with poisoning her husband 
there is evidence to convict on proof 
that she ordered the poison & that it was 
delivered to her house, & that deceased 
died as the result of such poison, — 
R. V. Tilford, [1936] 4 D. L* R. 691 ; 
O. R. 35 ; 64 Can. C. 0. 356.— CAN. 

PART XII. SECT 4, SUB-SECT. 2.— 
B. (h) ii. 

r i. Use of instruments on other 

women.) — Accused was charged with 
muawfuily using an instrument on 


one M. S., “ with Intent to procure " 
her miscarriage. The Crown called 
M. S. as a witness. In further suppoi't 
of the onus on it to establish intent the 
Crown tendered the testimony of three 
or more witnesses to prove that accused 
had unlawfully used on them instru- 
ments of the same kind & for the same 
purpose as the kind & purpose tostitled 
to by M. 8. : — Held : the Crown was 
justified in tendering the evidence in 
chief, & the judge should, in the proper 
exercise of hfs discretion, have admitted 
it when so offered or, at least, have 
reserved the question of its admission 
for later consideration after the defence 
had been clearly identified. — R. v. 
ANDER 80 N, [1935] 3 W. W. R. 272 ; 
4 D, L. R. 432 ; 64 Can. G. C. 205 ; 
50 B. C. R. 225.— CAN. 

PART XII. SECT. 4. SUB-SECT. 2.— 
B. (h) iii. 

4011 lil. .] — On a charge of in- 
cest, evidence ^ven by the girl of 
prior alleged acts of Incest is admlsBible, 
not as further proof of guilt, but to 
establish guilty relations & that a 
sexual passion existed. — R, v. Peoelo, 
[1934] 1 W. W. R. 573 ; 2 D. L. R. 798 ; 
48 B. C. R. 146 ; 62 C. C. C. 78.— CAN. 

PART XII. SECT. 4, SUB-SECT. 2.— 
B, (h) iv. 

^ Jndecenl assault involvi,na 

murder on another child.]— In reaching 
a conclusion on a charge of indecent 
assault, involving murder, upon a 
little girl : — Held .• the jury were 
neither bound, nor entitled, to shut 
their eyes to what they might consider 
to have been proved under a charge 
of indecent assault upon another little 
girl, in view of the close association in 
time, character, & clrcumstanoes of the 
Inoidents alle^d with regard to the two 
pharges. — H. M. Advocate v. Bicker- 
OTAFF, [19261 S. C. (J.) 66.— SOOT. 

PART XII. SECT, 4, SUB-SECT. 2,— 
B. (h) viil. 

4052 jdv. .3— A person 

accused of obtaining goods on false 
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pretences from B. & S. was convicted 
on the two counts. The pretence con- 
sisted, in the B. case, of representations 
that accused was a bank officer, at a 
certain place, was low In clothes & was 
about to take a holiday, & giving an 
assumed name ; in the 8. case, accused 
wrote a letter with similar false state- 
ments of his name & employment & 
stating that he desired to obtain 
personal requirements, as he was about 
to be married. Subsequently accused 
called & obtained goods at 8. *9 ware- 
house. The statements as to the 
holiday & the marriage were not proved 
to be untme. Accused wrote a similar 
letter to M., but It was not shown that 
he obtained goods there. Accused 
also obtained credit from F. The only 
false representation to F. was the 
giving of the false name ; — Held : 
evidence of the representations to M. 
& F. was rightly admitted on the 
question of intent. — R. v, Ubynolds, 
[1927] S. A. S. R. 228.— A US. 

4062 XV. Similar crime 

abroad.) — In an indictment the oharges 
against accused were that, having 
conceived a fraudulent scheme for 
obtaining money from the public in 
Scotland & elsewhere by means of 
counterfeit drafts, he (a) on Sept. 21, 
1927, uttered In a bank In Dundee a 
forged document which purported to 
be a draft of a finance oo. in New York, 
Sc ih) on Sept. 23. in the same bank 
pretended, by telephone from London, 
that the draft was genuine. The 
Indictment further chafed accused 
with pretending, in pursuance of the 
scheme, in an hotel in Brussels, in Oct., 
that a forged document was a genuine 
draft of the same llnanoe co. ; — Held : 
while admittedly the incident in 
Belgium could not be made the subject 
of a substantive cheirge, that incident 
& the crime chared wore sufficiently 
closely Connected to admit of evidence 
relating to that incident being used by 
the prosecution for the purpose of 
supporting the other charges. — H.M. 
Advocate v. Joseph, [1929] S. O. (J.) 
65.— SOOT. 



admitted at the trial that, subsequently to 
the offence changed, applt, had obtained food 
& lodging from one C. by falsely representing 
that he wished to buy 0/S farm & could 
find the money in a few days : — Ueld : in 
the circumstances of the particular case, 
without laying down any general principle, 
the evidence was inadmissible, & the con- 
viction must be quashed, — B. v. Boothby 
(1933), 24 Or. App. Rep. 112, 0. C. A. 

4100« Add, Annotation :- 7 -RBfd. R. v, Tomasso 
(1934), 26 Or. App. Rep. 14. 

4129a* Statement by wife — In absence of husband.] 
— A statement by deft.’s wife to third persons 
is not evidence against deft, on his trial of 
the facts therein contained, but may be 
given in evidence with his remarks on them 
when it is repeated to him. — R. v, Pindbn 
(1926), 19 Or. App Rep. 144, O. C. A, 

4129b. Statement by co-defendant — In answer 
to questions by police.] — (1) A statement 


Voi. XIV.— Criminal Law. Cases 4064a— 4199. 

relative to a pending charge, obtained in 
the course of a question addressed by a police 
officer to a person under arrest on that c^rge, 
is not a voluntary statement. 

(2) Such a statement is not evidence 
against a co-deft., but if the jury have been 
adequately warned on that point the ct. will 
not interfere on the ground of an ambiguous 
sentence in the summing up. — -R. v. Turner 
(1926), 19 Or. App. Rep. 171, O. 0. A. 

4151. Add. Annotation : — ^Refd. R. v, Parker, 
[1033] 1 K. B. 850. 

4189. Add, Citation .—27 Cox. 0. O. 510. 

4194. Add. Annotations : — Distd. R. v, Whitehead, 
[1929] 1 K, B. 99. Retd. R, v, Coulson 
(1927), 20 Or. App. Rep. 106 ; Sutton v. R., 
[1933] A. 0. 348. 

4199. Add. Annotations : — Distd. R. v, Whitehead, 
[1929] 1 K. B. 99. Refd. R. t?. Coulson 
(1927), 20 Or. App. Rep. 106. 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) ix. 

4070 vi. .] — In a trial on a 

cbarsre of forgrlng & utteriner a cheque 
with intent to defraud, evidence of 
other Bimilar offences is admissible 
both to prove the Intent with which 
the particular act chared was done 
& to rebut by anticipation a defence 
open to the accused, e.g., one of accident 
or mistake ; & the term “ similar 

offences ** in this rule means offences 
of a similar character & not offences 
precisely similar In nature & fact. 
Applt., WQ« cliarffod with having forged 
a cheque with Intent to defraud, & 
with having uttered it. At the trial, 
evidence was admitted that shortly 
after the date of the offence charged, 
applt. forged another cheque, &, yet 
a little later, also forged two promissory 
notes : — Held : the evidence wms ad- 
missible as evidence of similar offonces 
both to prove the intent to defraud & 
to rebut by anticipation the defence 
raised at the trial that the cheque, the 
subject of the charge, had been 
received honestly & without knowledge 
that it was a forged Instrument. — 
K. tj. Manning (1933), 33 S. K, N. S. W. 
285 ; 50 N. S. W. W. N. 129.— AUS. 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) xi. 

£ I, Previous fires on in- 

sured property, ] — R, v. Petbibob, 
[1931] 2 \^W. Ji. 712; 66 Can. C. C. 
389.— CAN. 


f U. Count for false pretences-— 

Evidence of ottier fires — Sufficiency of 
direction to jury.] — R. v. Ptnsk, fl934J 
3 W, W. R. 7a2 ; [1935] 1. D. J.. R. 

307 ; 63 Con. O. 0. 201.— CAN. 


PART Xn. SECT. 4, SUB-SECT. 2.— 
B. (h) xii. 

so. Conspiracy — Evidence of previous 
attempt .] — On a charge of conspiracy 
evidence of a previous attempt to 
commit a similar offence la relevant & 
admissible. — P akadis v. R., [1934] 

S. 0. R. 165; 2 D. L. R. 88 ; 61 
O. O. O. 184.— CAN. 


PART XII. SECT. 4, SUB-SECT. B.— A. 

4129a i. Statement by wife — /n 
absence of husband,}-^ A statement 
made bv the wife of accused was 
handed to him at hie own request, & 
he admitted the signature was that of 
his wife, & made the remark, ** I did 
not think she would let me down like 
this. Anyhow, it Is not true I was 
sacked from. ... I got testimouials 
from both places when I left ** : — 
Held : an acknowledgment of thp truth 
of the statement In whole or m part 
might be Inferred, 8r the contents of 
the statement were properly submitted 


to the July, the question of admission 
or not of the truth of the contents being 
left to them. — R. v. ORiao, [1926] 
N. Z. L. R. 784.— N.Z. 

t i. .] — R. V, Brown (Sask.), 

[1927] 4 D. L. R. 779 ; [1927] 3 

W. W. R. 335 ; 49 Can. Crlm. Gas. 37. 
—CAN. 

sa. May be admissible as showing 
state of mind.] — R. v. Wtsoohan 
( 1930), 64 Cion. C. O. 172.— CAN. 

PART XU. SECT. 4. SUB-SECT. 6.— C. 

4139 xvi. — — ,1 — Statements 

made in the ]>rosence & hearing of 
accused arc admissible in evid(mce 
against him. — R.. v. McKevitt, 119361 
3 J). L. R. 750 ; 10 M. P. R. 531 ; (>6 
Can. (I C. 70.— CAN. 

4147 i. Should be excluded 

urUess some evidence of admission hy 
accused.] — It is only when accused, 
by “ word or conduct, action or 
demeanour/’ has accepted what they 
contain, & to the extent that he does 
so, that statements made by other 
persons in his presence have any 
evidentiary value. — Stein v, R., [1929] I 
1 D. L. R. 143 ; 50 Can. Grim Gas. 
311 ; (19281 8. C. R, 553.— CAN. 

PART XU. SECT. 4, SUB-SECT. 6.— E. 

4172 vii. .] — In a charge of 

murder or culpable homicide, words 
uttered by the deceased person not In 
the presence or hearing of the accused 
but to the first person encountered 
& so immediately os to preclude oppor- 
tunity to devise a story to the dis- 
advantage of accused, ore part of the 
res gestre & admissible in evidence. — 
R. r. Nicholls, .fl931| N. L. H. 557. 
— S. AF. 

4175 il. .]— Applt. & 

twenty -one others were convicted of 
faction fighting within Act 11. 1896. 
In the course of the fight a native was 
stabbed & subsequently died. At 
least a quarter of an hour after he was 
wounded he stated that it was applt. 
who had wounded him.’ The magis- 
trate admitted evidence of this 
statemout as part of the res gestes &, 
in consequence thereof, sentenced 
applt. to 18 months* imprisonment 
with hard labour, none of the other 
accused receiving more than 6 months : 
— Held : the statement was not part of 
the res gestcB & was wrongly admitted. 
— Kawula V, R. (1929), 50 N. L. R. 
39.— S. AF. 

4176 iii. .] — Held : doolarn- 

tions made by deceased that he had 
been polsonoa by his wife were not 
admissible as forming part or the res 
gestcB. These declarations were made 
at the hospital nearly two weeks after 

35 


the date of the alleged offence & four 
or five days before his death : therefore 
they were too much separated by time 

6 circumstance from the aotnal oom- 
mission of the alleged criminal act. — 
Chapdblainb V. R., [1935] S. C. R. 53 ; 
[1935] 2 D. L. R. 132 ; 63 0. O. C. 6.— 
CAN. 

sd. Statement by person injured im- 
mediately before hurt received ] — ^Where 
deceased fled from her house to a 
neighbour’s & stated that accused had 
tried to kill her & that be was liable 
to shoot through the window, & she 
was then shot through the window, 
these statements were admitted as part 
of the res gestce. — K. v. Wilkinson, 
[1934] 3 D. L. R. 50 ; 62 C. C. C. 63 ; 

7 M. P. R. 562.— CAN. 

PART XII. SECT. 4, SUB-SECT. 6.-- A. 

4182 U. .1— The words in 

Cyprus Criminal Evidence & Procedure 
Law, 1929, s. 7, that “ any ct. before 
which any person accused of any 
offence . . . fo being tried may receive 
in evidence, on behalf of the com- 
plainant or of the prosecution, the 
particulars of any complaint or state- 
ment,” mean that the ot. may receive 
in evidence the particulars in support 
of the charpre & as evidence of the 
facts to which the statement relates. 
Applt. was accused of manslaughter 
In (^Jyprus. A witness gave evidence 
that tne man Just before he died asked 
him to ask the accused : ” Why did 
he beat me ? ” ; another witness In 
evidence said that the man said : 
” Why did he strike me ? ” :—Hdd : 
on the above construction of sect. 7 
of the Law of 1929, those two ques- 
tions were properly admitted not 
merely as evidence that they were 
asked, but as evidence of the facts 
Implied therein. — Sutton v. R., [1933] 
A. G. 348 ; 102 L. J. P. C. 82; 118 
L. T. 536 ; 49 T. L. R. 346, 1^. C.— 
CYPRUS. 

PART XII. SECT. 4. SUB-SECT. 6.— B. 

4200 viil. .1 — On a charge of 

Incest there was evidence of prosecutrix 
having complained to her stepmother 
six days after the alleged crime was 
committed, & further e^ddonco of 
prosecutrix & her sister was allowed 
In that two days later she had com- 
plained to her sister of the crime : — 
Held ' evidtmee of the statements made 
bv presecutrix to her sister eight days 
^ter the occurrence when she had had 
ample opportunity to complain before, 
was inadmissible, & by Its admlssior a 
substantial wrong was done to accused, 
&; there should bo a new trial. — R. v, 
PROTKAU (1923), 33 B. C. R. 39.— 
CAN. 



Cases 4216ft— <yi86 . English and Empike Diobst Supplement. 


421 6|i. *-On the trial of an indictment 

for corruptly giving or receiving a gift, a 
paper found on accuisedi which may refer 
to the bribery charged, is admissible in 
evidence against him. — R. Ohbssiiire, 

Lucas Bottom (19^7), 20 Or. App. Rep. 
47, O. 0. A. 

4222a. .] — (1) A disorderly house at common 

‘ law is a house which is b6 conducted as to 
violate law & good order. 

(2) Letters, if found in such a house 
referring to unnatural practices, may be 
given in evidence against a person charged 
with keeping such a house. — R. v. Bebg, 
Bbitt. Care6 Lummibs (1927), 20 Or. App. 
Rep. 38, 0. 0. A. 

4222h. .] — Applt. was charged with larceny 

& conspiracy. The facts of the crime were 
that with two others apjilt. obtained £2,300 
from a pei’son by a trick in the course of a 
transaction in which that person intended 
to purchase a number of Kruger sovereigns for 
that sum- At the trial evidence, to 'which 
objection was taken, Was given that Ki*uger 
sovereigns had been found in apjilt.’s flat. 
In fact these sovereigns belonged to an 
employee of applt.’s wife. The recorder 


upheld the objection & in his su mm ing up 
said more than once that the jury ou^ht to 
exclude that evidence from their considera- 
tion. The jury convicted Sc applt. appealed 
on the ground that the evidence ought not 
to have been admitted : — Held : the evi- 
dence that Kruger sovereigns w^^ found 
in applt. ’s flat wats material Sc admissible & 
no objection could be taken to the fact that 
it was admitted. — R. tj. Kubasch, [1937] 2 
All E. R. 130 ; 63 T. L. R. 441 ; 81 Sol. Jo. 
296 ; 26 Cr. App. feep. 25, 0. 0. A. 

4254a. .] — If the judge at the trial is 

satisfied that deft, was properly cautioned 
before he made a statement, that statement 
is admissible in evidence ; deft, is not 
entitled at that stage to give evidence that 
the statement was improperly obtained. — 
R. V. BAI.DWIN (1931), 23 Or. App. Rep. 62, 
0. 0. A. 

f<275a. Preliminary examination.] — 

R. V. Tuttle, No. 2204a, ante. 

4270. Add. Annotation : — -Apld. B. v. Tuttle (1929), 
140 L. T. 701. 

4286. Add. Annotation: — Apld. R. v. Tuttle 
(1929), 140 L. T. 701. 


q i, j — Upon appea.1 from 

a conviction for rape it was ar^ed 
that evidence of a complaint, made 
by complainant to her husband many 
hours after the alleged oUence, was 
improperly admitted, she having had 
earlier opportunities to complain to 
others, though not to her husband : — 
Held : it was for the trial judge to 
decide whether the complaint was 
made in circumstances which rendered 
It properly admissible — the material 
point was whether it was made on the 
first reasonable opportunlty“-& the 
fudge found that It would not have 
been reasonable for the woman to 
have complained to other persons. — 
R. t>. Hnx. 11928] 2 D. L. R. 736 ; 49 
Can. Crim. Gas. 161 ; 61 O. L. R. 645. 
— CAN. 

4209 vl. .] — R. V, Stonk- 

HOUSE & Pasquale, {19281 1 D. L. R. 
506 ; {1928] 1 W. W. R. 181 ; 49 Con. 
Crim. Oas. 122 : 39 B. O. R. 279.— 
GAN. 


PART XII. SECT. 4* SUB-SECT. 7. 
b i, ,] — The fact that in- 

criminating documents have been 
obtained from accused does not make 
them objectionable. — R. v, Hawkins 
(1923), 42 Can. C. C. 305.— CAN. 

4221 lii. ,J — It was objected that 

the trial judge improperly received in 
evidono© a book found in prisoner’s 
house, entitled “ Theses & Statutes of 
the Third (Communistic) International 
of Moscow,” published in the interests 
of an ormnlsation with which prisoner 
had voted to amalgamate Held ; 
the evidence was admissible. — R. v, 
MoLaohlan (1923). 56 N. S. R, 413; 
41 Can. Oim. Cas- 249.— CAN. 

4232 1. MvM be material-^CJiarge oj 
acta of gross indecerwy — Evidence of 
possession of lewd pictures — AdmiUed 
on general issue .} — Upon a charge of 
gross indecency, evidence that indecent 
photographs were found in accused’s 

g ossession is not admissible, unless 
lere Is some specific connection 
between the articles & the partiolpa* 
tion of accused in the crime. — RX c. 
Davis, [19251 App. D. 30.*^. AF, 

PART XIL SECT. 5. SUB-SECT. 1. 

1 i. Actual words <t not substance 
of confession should he given .} — The 
ot. ought to ascertain as far as possible 
the very words spoken by aconsed who 
is said to have confessed. There Is 


no rule of law which precludes the ot. 
from holding that a confession has been 
proved even in cases where the evidence 
gives the ' substance, though not the 
actual words of the statement made by 
accused, if the ot. believes that evl- 
denoo, — Nub Alt v. R. (1924), I. L. R. 
5 Lah. 140.— IND. 

1 ii. .]— It is not the law that 

the statement of aooused must be 
rejected if not In his ipsissima verba. 
but it is a matter for consideration 
by the judge in arriving at his decision 
as to the admission or not of the state- 
ment.— A.-G. V. M’Oabb, [1927] I. R. 
129.— m. 

■d. Previous written statement incon- 
sistent with prisoner's evidence at 
trial.} — Held : admlsalhle. — A.-G. tj. 
Mukray, {1926] I. R. 266.— IR. 

se. Statement inculpating co -prison- 
ers.} — Three applts. together with a 
woman were convicted of the crime 
of murder. After arrest the woman 
had made a statement inoulpating 
applts. under whose compulsion she 
sold she had been acting : — Held : the 
statement was not a confession, & had 
been improperly admitted in evidence 
against applts. — R. v. Camanb, [1925] 
App. D. 570.— S. AF. 

af. Statement overheard in cells.} — At 
the trial of four persons, on charges 
including a charge of murder against 
three of the number, a police-officer, 
who had been on duty on the morning 
after the murder at the office in which 
two of the jiersona chayged were being 
detained, gave evidence. He deponed 
that prisoners were shouting to each 
other in the oells to see who was In. 
He was then asked by oounsel for the 
Crown. ” W]iat did yon hear % ** : — 
Held : the question must bo disallowed. 
— H.M. Auvooatb V. Keen, [1926] 
S. C. <J.) 1.— SCOT. 

tg. What amounts to — Vnder 1917 
Act (c. 31), 8. 278.1 — The test to be 
applied In determining whether a 
statement made by aooused is a con- 
fession within 1917 Act (o. 31), s. 273, 
Is whether the aoknowledgr^nt of 
guilt on the part of the aooused is such 
that, if made iu a ot. of law, it would 
have amounted to a plea of guilty. — 
B. V. BSOKEB, [19291 App. D. 167. — 
S. AF. 

sk. Written confession — Must he put 
in if referred to.} — The Jury should not 
be Infoimed that aooused has made a 
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written confession unless it is put in 
as evidenoe.^ — R. v. Sampson (1934), 8 
M. P. R. 237 ; 62 C. C. C. 49.— CAN. 

PART XII. SECT. 6. SUB-SECT. 2. 

n i. .} — The accused had 

been committed for trial on a charge 
of murdering another man whose re- 
mains were for a time thought to be 
those of the victim in the present case. 
On the preliminary htiorlng of that 
charge the accused, alter being asked 
whether he wished to make any state- 
ment, was sworn in & made a state- 
ment imder oath. There was no 
doubt that he made the statement of 
his own free vrill & alter the usual 
amjde warnings. The trial judge in 
the present ease allowed that state- 
ment, except that port of it which was 
extracted on cross -examination, to be 
read into the record : — Held : while the 
administering of the oath was on 
irregularity, it did not operate to the 
accused’s prejudice Sc did not render 
the statement allowed in Invalid as 
evldenoc. — R. v. Bahrey, [1934] 1 
W. W. R. 376.— CAN. 

oi, .} — Where a magistrate 

translated what he had written down 
to accused, who acknowledged it to 
be oorreot & affixed his thumb im- 
pression : — Held : the confession was 
admissible, any defects in the mode of 
recording it being cmed by Code of 
Orimlnaf Procedure, s. 533. — R. v, Deo 
DaT (1922), I. h. n. 46 All. 166.— IND. 


PART Xll. SECT. 6, SUB-SECT. 8. 


8 (p. 406) I. Document marked 

for identification only — Not admissible.} 
— R. V . Smith (1931), 3 M. P. R. 97.— 


CAN. 

t (p. 408) I. .1 — ^The evidence of 

a Judgment debtor on an examination 
for discovery in aid of execution is 
admissible against Mm on a subsequent 
criminal ohaige, unless he at the time 
objected to answer on the ground that 
his answers might tend to incriminate 
him.— R. V . Novaki, [1926] 4 D. L. B. 
956 ; [1026] 8 W. W. R. 832 ; 46 Con. 
Grim. Gas. 168 ; 37 B. R. 306.— CAN, 


ri, Subsequent charge of per* 

fttrv.p- TAt the prellnalnary hearing of 
another charge, aooused, who was In 
custody, was questioned by the 
magistrate, when asking for an adjourn- 
ment. He was not represented by 
oounsel, Sc had not oftered himself as a 



¥oL XIV. — Orimixial Law. Cases 4808 *^^ 14 ^. 


4808. Add, Aftnoiaiions .* — RsfdL No^dAii v, R., 
[1926] A. O. 482 ; Attygalle v. B., [1936] 2 
AH E. R. 116. 

4814a. — — Proof of Inducemont.] — ^Wliei*e an 
aUeged confession by a prisoner is tendered 
to evidence by the prosecution &i objection 
is taken by the defence to its adnaission on 
the ground that it has been induced by 
threats, it is not permissible for the judge to 
decide the issue whether such ttoeats have 
been made or not by reference to the deposi- 


tions. The proper course is for the judge to 
hear evidence on that issue in the absence 
of the jury, & upon that evidence rule whether 
the confession should be admitted or not. — 
B, V. Chadwick (1934), 78 Sol. Jo. 279 ; 24 
Or. App. Kep. 138, 0. C. A. 

4317a. .] — The fact that an accused 

person makes a voluntary confession with- 
out a caution does not exclude its 
admissibility at the trial. — R. v, Pati’ISON 
(1929), 21 Or. App. Bep. 139, C. C. A. 


witness or been sworn, & Ms answers 
were not taken down in writing. At 
the trial aoonsed was questioned as to 
aUeged admlasldns to the magistrate 
^ he denied them. His denial was 
the subject of the perjury charge : — 
Held : the conviction for perjury 
should be quashed. — v. Cieslenski, 
[1924] 1 W. W. R. 82 ; 41 Can. Oim. 
Oas. 105.— CAN. 

si. Iriquiry lyy Fire Oommisaioners.} 
— A. was indicted for felony. At the 
trial the Crown put in evidence de- 
positions sworn to by him, without 
being cautioned that what he so 
deposed to might be given in evidence 
fi^tnst him, before Fire Oonars, em- 
powered by the Quebec Statutes, 31 
Viet. o. 81, & 32 Viet. c. 29. to Investi- 
gate the origin of any fires ooourring 
in Quebec, & before any charge or 
accusation had been made against 
blm : the depositions were 

properly admitted os evidence against 
the prisoner at the trial.— K. v, Coote 
(1873), L. R. 4 P. 0. 699.— CAN. 


PART XII. SECT. 6, SUB-SECT. 4. 

4303 X. .]— Neither the fact 

that accused was not catitloned before 
making a statement to a person in 
authority, nor the fact that It was mewle 
in answers to questions put by a police 
oflioer, is sufficient to render It in- 
admisi^ble In law, but they are cir* 
oumstanoes which the judge should 
consider in exercising bis discretion to 
exclude or admit the statement. — 
R. V. Kootkn, fl92Bl 4 D. L. R. 771 ; 
[1926] 1 W. W. R, 178 ; 46 Can. Grim. 
Oas. 159 : 35 Man. L. R. 461.— CAN. 

4803 xl. .] — Held : evidence as 

to a voluntary statement mode by 
prisoner to the police, after being 
oautioned, was admissible, although 
the effect of the statement was to 
Indicate the previous bad character 
of accused. — H.M. Advocate v, 
M‘Fadten. [1926] 8. 0. (J.) 93.— 
SOOT. 


4303 xU. .1 — R. V. Haqerup 

^^k.) (1927), 48 Can. Orim. Cas. 95.— 


4808 xili. .] — Boissbau v. R. 

(1927), 49 Con. Crim. Cas. 222 ; Q. R. 
43 K. B. 106.— CAN. 


4308 xiv, Effect of retraction . J — 

A retracted oonfeesion is admiasible 
In evidence, but should have no weight 
attached to it unless it is corroborated 
in material particulars, or the tribunal 
oomes to the conclusion that the state- 
ment as a whole is a truthful statement. 
In either of these oases the retracted 
statement must be given full weight, 
& may be used agaixist a oo-aooosed.— 
Shbonarain Sinoh if, R. (1928), I. L. R. 
S Pat. 262.— IND. 


4808 XV, ,] — R. if, Rasmussen, 

11985] 1 ». L. B. 97 ; 62 C. C. C* 217 ; 
9 M. P. R. 41.— CAN. 


4803 xvi. .] — There Js no general 

rule of law that a person cannot be 
convicted of a crime on the sole 
evidence of a confession by him of his 
guUt,— M oKat V, R. (1936), 54 

0. h. R. 1.— AUS. 

m p. (411) i. .p— R. V. 

PeioE, [1031) 3 D. h, R. 156 ; 56 Can. 
0. 0. 206.— CAN. 


8 (p. 412) I. — — .] — If baaed on 

an admission or confession to the i)oMoe, 
when they were interrogating accused, a 
conviction on a summary trial will be 
set aside, unless it can be proved that 
accused made the admission or con- 
fession voluntarily. — R. v. Wajrd 
( 1924), 41 C^rfm. Oas. 418.— CAN. 

8 (p. 412) ii. .] — The burden 

is upon the prosecution to satisfy the 
Judge that statements maAe by the 

£ riaoner on Interrogation by a person 
1 authority were voluntary. — R. v. 
Nelson Price, [1931] 3 M. P, R. 303. 
—CAN. 

6 (p. 412) iii. .] -When a 

confession is tendered In evidence. Its 
voluntary cliaracter must, ajjart from 
Evidence Act, 1928 (Viot.), s. 14 J, 
a.ppoar before it is admissible. The 
trial Judge must tletennine whether a 
confession is voJuntiiry, 6c, if a promise 
or threat has been made, whether it 
is really caloulai^.d to cause an imtrue 
admission of guilt. — Cornetjus r. R. 
(1936), 55 O. L. R. 235 ; [1936] 

V. L. R. 222 ; 42 Aitrus L. H. 278 ; JO 
A. L. J. 318.— AUS. 


b (p. 412) I. Though noi in 

accused* 8 native tongue — Confeesion read 
over <£• R. v, Iwanohljk 

(Alta.), [1929] 1 D. Ii. R. 279 ; 50 
Con. CWm. (las. 405. — CAN. 

4311 vi. .] — A confession made 

to any person under the influence of 
a promise or threat hold out by a person 
in authority, oalculatod to induce the 
confession, is inadmissible, unless it 
be clearly proved to tn© satlsfemtion of 
the judge, whose duty It le to decide 
the question, that the promise or threat 
did not operate upon the mind of the 
accused, &; that the confession was 
voluntaiy. — R. e. Treanob, R. v. 
Flood, R. w. Treanob, R. v. Kelly, 
[1024] 2 I. R. 193. — m. 


4311 vii. Afade under influence 

of mentat sniggeation,] — R. v. Booher 
(Alta,), [1928] 4 D. L. R. 795 ; [1928] 
3 W. W. R. 203 ; 60 Can. Orim. Cos. 
271,— CAN. 


4811 viii. Promise or thscat hy 

third party'-^ln presence of person in 
authority .] — A promise or threat made 
to an accused by a third person in the 
presence of a person in authority & 
with that person’s apparent acquies- 
cence renders a confession theret>y 
obtained from the accused inadmissible 
In the some manner as if the promise 
or threat had been made directly by 
the noraon In authority himaolf . If the 
whole of the evidenoe discloses that a 
confession by an accused was made as 
a voluntary statement it ought to be 
admitted. — ^R. v. Bahrky, [1934] 1 
W. W. R. 376.— CAN. 


4311 lx. .] — ^After entering a 

house in^execution of a search warrant 
a police officer called together ” the 
accused & a woman who was there &. 
without warning them, asked which of 
the two was tno responsible tenant. 
The accused answered that bo was & 
that he paid the rent ; Sc the woman 
stated In the presence of the accused 
that that was so :--Held : although no 
charge had yet been made against the 
accused Sc he was not then under arrest, 
the question was tantamount to a 
command Sc, therefore, accused s 


37 


answer was not voltmtary & should 
not have been admitted in evidence 
against biim Coneeciuently. also, the 
statement made by the woman should 
not have been admitted, — H. v. 
Minogue, [19351 3 W. W. K, 337 ; 4 
D. L. R. 504 ; 64 Can. C. (;. .318 ; 50 
U. O. R. 259 ; 6 F. L. J. (Can.) 131.— 
CAN. 

1 (p. 413) i. .] — Applt. was 

convicted of murder. Evidence was 
given at the trial that in the middle of 
the night, one day after the murder, 
the accused was removed from bis cell 
Sc, escorted by three poUoc officei’s, 
was taken on a road in search of the 
revolver that shot the victim. The 
accused was cross-examined on tho 
incidents of that trip & one police 
officer testified in rebuttal as to the 
course of conduct & the conversation 
of the accused on tliat occasion : — 
Held : there should be a new trial. 
(Under tho circumstances of tho case, 
such evidence was inadmissible In the 
absence of proof that the statements 
made by tho accused were voluntary 
Sc upon proper warning. — M arka- 
DONIS V. R., [1935] S. O. R. 667 ; 3 
D. L. R. 424; 64 Can. 0. 0. 41.— 
CAN. 

m (p. 413) i. Officer must he 

called,} — R. v. teTOA (1930), 63 Can. 
C. C. 198.— CAN. 

8D. Admissibility Question of law for 
fudge.]— Tho question of tho admissi- 
bility of an aUeged confession made by 
an accused Is one of law & for the Judge 
alone. The proper practice is to have 
all tho evidence on the preliminary 
point whether the confession* is ad- 
misslhlo taken at one time as a ** trial 
within a trial ” & in the absence of the 
jury.— R. V. Babchuk, [1931] 2 W. W. 

K. 713 ; 60 Can. C. O. 208 ; 39 Man. 

L. R. 654.— CAN. 

sm. Confession to excise officer,] — 
An excise officer is not a police officer 
within Evidence Act, 1872. s. 25, Sc 
therefore a confession made to such 
an officer in course of his investi^tion 
is admissible in evidence. — iIahha 
KISHUN MaRWABI V. KlNG-EltfPKROB 
(1933), I. L. R. 12 Pat. 46.— IND. 

sp. Undue detention by police.] — • 
Unauo detention raises a doubt as to 
whether a statement by the prisoner 
was voluntary. — O hapdelaine v. R., 
[1935] 1 D. L, R. 805 ; 62 Can. 0. O. 
209.— CAN. 


PART Xn. SECT. 6. SUB-SECT. 6. 


4326 1. Before accused is in custody — 
Inquiries as to offences may he madr — 
Answers admissible in enidcncf — f Jmdinn 
not necessary ,] — R. v. Kooten, fU)36j 
4 D. L. R. 771 : [1926] i W. U . K. 
178 ; 46 Can. Crlm. Cas. 159 : 35 

Man. L. I^. 461.— CAN. 


4326 ii. .]— Jt 

Is not tho law th«t a statement must 
be excluded on the sole ground that 
either the statement was made in 
answer to guestions put by a police 
offioor to accused, or that it was made 
without a caution having „b©en first 
ftdmlnistei-ed. It is a matter fo'* the 
judge to dfxiid© whether, in his dJls- 
cretloii, he will admit the statement or 
not, having regard to all the olroum- 
atances. Sc observing the legal require- 




Cases 4348— 4536a. English and Empire Digest Supplement. 


4348. Add, Annoiation ; — Apld« R. v. Brown & 
Bruce (1931), 28 Or. App. Bep. 66. 

4351. Add, Annoiation: — Refd R. v. Turner 
(1926), 19 Or. App. Rep. 171. 

4351a. .] — R.v. Booker, No. 8793a, 

post, 

4351b. .J — R. V, Turner, No. 

4129b, ante, 

4d51c. — R. V, Brown & Bruce, 

No. 2404a, ante, 

4351d. .] — Evidence of conversa- 

tion between a prisoner in custody & a police 
officer may not be admissible on the trial of 
the accused, if the prisoner has not been 
cautioned. — R. v, Dwyer (1932), 23 Or. App. 
Rep. 156, C. C. A. 

4357a. Form of statement.] — R. v, O’Dono- 

OHUE, No. 8260a, post, 

4359a. .] — Ijarceny. The prosecutor asked 

the prisoner, on finding him, for the money 
he, the prisoner, had taken out of the pro- 
secutor’s pack, but before the money was 
produced said, “ He only wanted his money, 
& if the prisoner gave him that, he might 
go to the devil if he pleased ” ; upon which 
the prisoner took lls. out of his pocket 
said it was all he had left of it : — Held : \ 
the confession ought not to have been 


received.-— R. v, Jones (1809), Russ. & Ry. 
162 ; 168 E. R. 733, N. P. 

4394a. ..] — The prisoners, two children, one 

aged eight & the other a little older, were 
tried for attempting to obstruct a railway 
train. It was proved that, the mothers of 
the prisoners &; a policeman being present, 
after they had been apprehended, the mother 
of one of the prisoners said ; “ You had 
better, as good boys, tell the truth ” ; where- 
upon both the prisoners confessed : — Held : 
this confession was admissible in evidence 
against the prisoners. — R, v. Reeve So Han- 
cock (1872), L. R. 1 O. C. R. 362 ; 41 L. J. 
M. C. 92 ; 26 L. T. 403 ; 20 W. R. 631 ; 12 
Cox, 0. 0. 179, C. C. R. 

Annotations : — Befd. R. v. Hatta 8c Oulffe (1 883 ), 49 L. T. 7 80 ; 
II. V. Jackson (1936), 80 Sol. Jo. 977. 

4526. Add, Annotation : — Consd Minter v, Priest» 
[1929] 1 K. B. 665. 

4534. Add, Annotation : — Refd. Minter v. Priest, 
[1929] 1 K, B. 655. 

4536a. False answer in Chancery — Solicitor 

present when put In.] — Attorney present at 
putting in an answer cannot be obliged to 
swear, — R. v. Watkinson (1739), 2 Stra. 
1122 ; 03 E. R. 1072. 

Annotation : — Consd. Greouhougrb v. Gaiskell (1833), Coop. 
temp. Brough. 96. 


ment that the statement shall be 
voluntary, though not necessarily 
voluntoorod. — A.-G. v. M'Oabe, 11927] 
I. R. 129.— IR. 

4326 iil, .H- 

Whore a statement made by accused, 
at the time suspected but not then 
arrested, to a police officer woe freely 
& voluntarily made : — Held : the fact 
that such officer failed to caution 
accused did not render the statement 
inadmissible. — R. v. Bakun, 119261 
App. T>, 459." — S. AF. 

4336 xvi. .l—A 

statement made to the police by a 
boy, between sixteen & seventeen 
years qf age, detained on suspicion of 
murder, not admitted, in view of the 
youth of accused, his abnormal 
physical Sc mental condition at the 
time he made the statement, a doubt 
as to the adequacy of the warning 
given by the police., the fact that he had 
not the benefit of the advice of a law- 
agent, & the fact that the statement 
had followed upon a conversation with 
an inspector In which questions put 
to licensed had some bearing on the 
subject-matter . of the charge. — H.M. 
Apvocatk r. AlTKEN, [1926] S. C. (J.) 
83.— SCOT. 

4336 xvii. A 

statement made to the police by a 
man detained on susplolon of murder. 
In reply to a question addressed by one 
police officer to another, not admitted, 
as prisoner might have thought that 
the . question was addressed to him. 
Sc Ms statement could not be regarded 
as voluntary , — H.M. Apvoo.A-Tk v. 
Likseii, [1926] S. C. (J.) 88.— -SCOT. 

4336 xvlii. Burden 

of establishing voluntary character of 
statement on Crown,] — K. v, Bellos, 
[19271 3 D. L. R 186 : [1927] S. C. R. 
258 ; 48 Can. Grim. Cos. 126.— CAN. 

4386 xix. How 

burden discharged,] — Santcet v, R., 
[19271 4 D. h, R. 245 ; [1927] S. 0. R. 
436 ; 48 Can. Crim. Oas. 07.~-CAN. 

4386 XX. -.]— R. V. 

Seabrooee, [1932] 4 D. L. R. 116; 
0. R. 675 ; 58 0. 0. O. 328.— CAN. 

4386 xxl. .] — Deter- 

mination of any question raised as to 
the voluntary obaraoter of a statement 
by an accused elicited by interroga- 


tories administered by police officers 
Is not a mere matter of discretion for 
the trial Judge. Where such a state- 
ment Is elicited in the presence of 
several officers, the statement ought, 
as a rule, not to be admitted unless 
(in the absence of some adequate ex- 
planation of their absence) those who 
were present are produced by the 
Crown as witnesses, at least for oross- 
examinatlon on behalf of the accused ; 
&, where the statement professes to 
give the substance of a report of oral 
answers given by the a^xiused to inter- 
rogatories, without reproducing the 
questions, then the written report 
ought not to be admitted In ovidoniso 
imless the person who is responsible 
for its compilation is (here again in 
the absence of some adequate explana- 
tion of his absonoe) called as a witness. 
— TiUFFAtTLT V, R., [1933] S. C. R. 
509 ; 3 D. L. R. 691.— CAN. 

k i. Dufy of police in examining 

suspect.] — R. V. BoHtTN (No. 2), [1933] 
3 W. W. R. 609.— CAN. 

sk. Before chargelaid — After caution.] 
— Statements made by an accused in 
answer to questions put by police 
offloeflB during their investigation of the 
crime, & after he had been warned that 
anything ho said might be used as 
evidence, but before he had been 
charged with the crime : — Held : inad- 
missible against him, since, on the 
evidence, it could not bo said that they 
were made voluntarily. — R. v. Buoham, 
[1936] 1 W. W. R. 597 ; 43 Man. L. R. 
581,— CAN. 

PART XII. SECT. 5, SUB-SECT. 6.— A. 

4380 xiii. .) — ^Where the village 

anch told aooused that the truth 
od come out, & that he had bettei* 
say what he knew, & accused there- 
upon confessed his guilt : — Held : the 
confession was inadmissible In evidence. 
— Kunja Subudhi V. R. (1928), 1. L. R. 
8Pat.280.— IND. 

4380 xlv. .] — A poUco officer to 

whom a oonfession was said to have 
been made had said to deft, that “ it 
would bo better to tell the truth ** : — • 
Held : such an expression imports the 
probability of benefit to be derived 
by the accused from telling the truth 
Sc therefore a statement so Induced Is 
inadmlsalMe.“-*R. v. Brown, [1931] 

38 


3 D. L. R. 592 : O. R. 154 ; 65 Can. 
C. C. 258.— CAN. 


PART XU. SECT. 6. SUB-SECT. 6.— 
C. (b). 

4474 i. Medical man.] — R. v. Road- 
house, [1934] 1 W. W. R. 349 ; 61 
C. O. C. 191 ; 48 B. C. R. 10.— CAN. ■ 

q i. .] — A ooUocting & an assis- 
tant “ panohayet are persons In 
authority within Evidence Act, s. 24, 
when they have taken an important 
part in the inquiry into the oiroum- 
Btanoos of the ooramission of the 
offence. — R. v, Ganesh Chandra 
Goldar (1922), I. L. R. 50 Calc. 127.— 
IND. 

sc. Authority in relation to inguiry.] 
— 'J’ho words “ person in authority 
in Evidence Act, 1872, s. 24, have 
reference to a person who has authority 
to interfere in the matter under 
inquiry, as, for example, a person 
engaged in the apprehension, detention 
or prosecution of the accused, or who 
is empowered to examine him. — San- 
TOKHi Bkldar V. King-Emperor 
(1933), I. L. R. 12 Pat. 241.— IND. 

af. Informant.]— An Jnrormaut is a 
person in authority within the moaning 
of the rule with respect to the admis- 
sion in evidence of a confession made 
by on accused. In order for the Crown 
to satisfy the burden on it of showing 
affirmatively that the oonfession was 
voluntary it Is necessary to show all the 
oiiuumstanoes under which the con- 
fession was made, not merely what 
the aocoBQd said but also what was said 
by others' Sc any circiimstanoes which 
may have had any effect on the 
accused’s mind, — R. v. Nkw^es, [1934] 
1 W, W. R. 295 ; 3 D. L. R. 237 ; 61 
C. 0. 0. 316.— CAN. 


PART XIL SECT, 6, SUB-SECT. I. 

4540 iii. ,] — In a criminal prose - 

oution the charge against accused must 
be proved absolutely. If there is a 
reasonable doubt the oonrlotion must 
be quashed. — R. v. Derby (1924), 42 
Can. Grim. Gas. 162.— CAN. 


4640 Iv. .1 — R. e. MyeRS (Ont.) 

(1928), 50 Can. Grim. Oas. 350.— CAN. 

k I. .] — R. V, Bryant (Sask.) 

(1929), 62 Can, Grim. (^as. 410.— CAN, 



VoL XIY.--<Jriminal Law, Cases 4648a— 4e9Sa- 


45^a. ,] — In a trial for murder tlie 

Crown must pi*ove death as the result of a 
voluntary act of the prisoner & malice of the 
risoner. When evidence of death & malice 
as been given, the prisoner is entitled to 
show by evidence or by examination of the 
circum^ances adduced by the Crown that 
the act on his pQ'^'t which caused death was 
either unintentional or provoked. If the 
jury ai’e either satisfied with his explanation 
or, upon a review of all the evidence, are left 
in reasonable doubt whether, even if his 
explanation be not accepted, the act was 
unintentional or provoked, the prisoner is 
entitled to be acquitted. — Woolminoton v. 
Public Prosecutions Director, [1936] 
A. C. 462 ; 104 L. J. K. B. 433 ; 163 L. T. 
232 ; 51 T. L. R. 446 ; 79 Sol. Jo. 401 ; 25 
Cr. App, Rep. 72 ; 30 Cox, C. C. 234, H. L. ; 
revsg. S, C. nom. R. v, Woolminoton, 
179 L. T. Jo. 256, O. 0. A. 

Annotations : — Refd. Mahadeo v. R., [1036] 2 All E. R. 813: 

R. V. Jackson (1936), 80 Sol. Jo. 977. 

4545. Add» Annotation : — ^Apprvd. Woolmington 
V. Public Prosecutions Director, [1935] A. C. 
426. Refd. R. v. OurreU (1936), 25 Cr. App. 
Rep. 116. 

4548a. Murder.] — Woolmington v. Public 

Prosecutions Director, No. 4543a, ante. 

454<8b. .] — R. V. Jackson (1936), 80 

Sol. Jo. 977, 0. C. A. 

4552. Add. Annotation :~Apld. Williams v. Rus- 
sell (1933), 149 L. T. 190. 

4564a. .] — The prisoner was 

charged with the murder of his son, whose 
body had not been foimd. The prisoner 
prior to trial had made several confessions to 
the effect that he had murdered the boy & 
disposed gf the body, but at the trial he 
retracted these & gave evidence that he had 
found the dead body of the boy in a canal. 
Apart from the prisoner’s statements, there 
was no direct evidence that the boy was 
dead : — Held : the evidence was sufficient 
to justify a conviction. 


Observations on evidence of the corpus 
delicti on a charge of murder. — R. v, Davidson 
(1934), 78 Sol. Jo. 821 ; 25 Cr. App. Rep. 21, 
C. C. A. 

4588. Add. Annotaiion : — Refd. Broome v. Agar 
(1928), 138 L. T. 698. 

4568. Add. Annotation. : — Expld. Woolmington v. 
Public Prosecutions Director, [1935] A, C. 462. 

4606. Add. Annotation .* — ^Refd. R. v. De Montalk 
(1932), 23 Cr. App. Rep. 182. 

4608. Add. Annotation : — Apprvd. Woolmington 
V. Public Prosecutions Dhector, [1936] A. C. 
462. 

4620. Add, Annotation : — Refd. Shapiro v. La 
Morta (1923), 130 L. T. 022. 

4645. Add. Annotation Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

4650. Add. Annotation: — Consd. Pointon v. Cox 
(1926), 136 L. T. 506. 

4659. Add. Citation : — 1 Leach, 300, n. 

Add. Annotation : — Refd. R. v. Elworthy 
(1867), 37 L. J. M. C. 3. 

4Q52a. ,] — A deft, is entitled to see a 

written description of himself given by a 
police officer to his superior, with a view to 
cross-examining that officer on alleged dis- 
crepancies between the contents of that 
document & his sworn testimony. — R. v. 
Clarke (1930), 22 Cr. App. Rep. 68, C. C. A. 

4652 b. ,] — R. i;. Thomas, No. 6910a, post. 

4692. In the cross-reference following this case, 
for “ &ce Part 2J1XIII., Sect. 1, sub-sect. 1, 
Q. (6), posty' read “ See PaH XXXIII., 
Sect. 1, sub-sect. 1, Q. (6), poaV* 

4693a. During bearing.] — (1) WTien one 

joint deft, pleads guilty to two larcenies, the 
summing-up must not assume against another 
only indicted in respect of one that he is 
implicated. 

(2) A witness who has been present at the 
proceedings before being called is not thereby 
disqualified from giving evidence. — R. v. 
Briggs (1930), 22 Cr. App. Rep. 68, C. C. A. 


PART XII. SECT. 6. SUB-SECT. 2. 

B (p. 430) 1, Lawful posesssion 

of liquor in lawful place.] — R, v. Cain 
(Ont.) (1929), 52 Can. Orlm. Caa. 179.— 

CAN. 

B (p. 430) ii. When discharged.] 

— R. V. Smith (Alta.) (1929). 52 Can. 
Crim. Caa. 193.— CAN. 

0 (p. 431) 1. .]— Where, 

on a charge of nnlawfnlly wounding a 
certain person with intent to maina or 
disable him, the Grown proves that the 
accused discharged a firearm in the 
direction of a crowd of persons & 
wounded the person named, it 
establishes its case, & the onus then 
shifts to the accused to satisfy the ct. 
that it was either an accident or that 
he did not Intend to wound. — R. v. 
Smart, [1927] 3 W. W. R. 753 ; 49 
Can. Crim. Cas. 75 ; 23 Alta. L. R. 
349.— CAN. 

PART Xn. SECT. 6. SUB-SECT. 8.— B. 

4010 i. Sujficiency of proof — Question 
of fact for jury.y—The question of. 
intent is for the jury & not for the 
Crown.— K. v. MoLaohlan (1923), 56 
N. S. R. 413 ; 41 Can. Crim. Oas. 249.— 
CAN. 

4620 i. Whether special intent must 
be ptovedr^ln malicious d/xmagt to 
K. o. Mabharign, [ 1924]' 
D. 11.— S. AF. 


PART XII, SECT, 6. SUB-SECT. 4.— A. 

sh. AdmissUHlUy not affected by 
means of procuring evidence.] — R. v. 
Perry (P. E. I.) (1929), 52 Can. Crim. 
Cas. 166.— CAN. 

PART XU. SECT. 8. SUB-SECT. 

sm. Matter for discretion of court .] — 
Act 31 of 1917, 8. 266 (1), which makes 
provision for the taking of evidence 
on commission in oi'imiual proceeding, 
is permissive & confers on a superior 
ct. the discretion, whether, under the 
circumatanoes of any particular case, 
it is In the Interest of justice to have 
the evidence of a witness taken on 
oommission or not. — R. v. Levy. [19291 
App. D. 312.— S. AF. 

PART xn. SECT. 12, SUB-SECT. 1. 

b 1. Policemen or spotters — Sale 

of intoxicating liquors.y—Ji. v. Ca^- 
CILLA. [1928] 2 D. L. R, 783 : [1928] 
1 W. W, R. 862 ; 60 Can. dim. Cas. 
48 ; 37 Man. L. R. 316.— CAN. 

ff i, Iihformer.] — Harris v. R. 

(1927), 48 N. L. R. 380.— S. AF. 

PART XII. SECT. 12, SUB-SEC’1^2.— 
A. 

* 1 . — ' 

Although sect. 

B. S. a. 1927, 

39 


Preliminary enquiry. ]— 
686 of Criminal Code, 
does not expressly give 


an accused the right to give evidence 
on his own behalf at the preliminary 
enquiry, he may, nevertheless, exorcise 
that right, by virtue of the competence 
conferred on him by sect. 4 of Canada 
Evidence Act. R. 8. C., 1927.— R. v. 
Roitsliuk, [1936] 1 W. W. R. 278 ; 
65 Can. C. C. 205.— CAN. 


b i. Can he compelled to furnish sped' 
men of tumdioriHng.h—A witness, in a 
criminal trial, though he bo accused 
testifying on hie own behalf, while under 
cross-examination may be ordered to 
write certain words dictated to hiiu, & 
when accused is the witness an efioct 
of such writing may be that a Ictler, 
otherwise unproved, is adiuittod in 
evidence against him. — K. r. VVhit- 
TAKER, [1924] 3 D. L. 

W. W.R. 706; 42 Can. Cnm, Cas. 102. 
—CAN. 

g Breach of city bye-law.] 

— K. V. Hart (1891), 20 O. R. 611.— 

CAN. 

„ By prisoner's counsel — 

Whether ground for new frmZ. I— The 
refusal of e(.tmsel to j)ormit the 
prisoner to give evidence, against ms 
own wishes, is not ground for a now 
trial.— R. r. MacTempus (PhEd), [1935] 

S 1). L. R. 436 ; O. R. 389 ; 64 C .n. 
C. O. 11.— CAN. 

4695 i. May be cross-exmnined.] — 
A.-G. I?. Murray, [1926] I. B. 286.— 
IR, 



Cases 4e97a-^7^. English and Emfibn Digest Sdfflemisnt. 


4697a. Cross-examination by Judge*} — Obeermtions 
on the undesirability of a prisoner when 

f iring evidence-in*cluef on hie own behalf 
eing unduly subjected to cross-examination 
by the judge. — R. v* Cain (1936), 26 Or. App. 
Rep. 204, 0. 0, A. 

4706k. Duty of counsel — to apply lor leave to 
cross-examine as to character.] — When 
counsel for the prosecution proposes to 
cross-examine prisoner on character, under 
Oriminal Evidence Act, 1898 (c. 86), s. 1 ( / ), 
it is desirable that ho should make an express 
application for leave to the judge before 
proceeding to that line of cross-examination. 
---R. V. McLean (1926), 134 L. T. 640 ; 19 
Or. App. Rep. 104, 0. 0. A. 

4705b. To refrain from cross-examining as to 

character.] — R. v, Dunkley, No. 4734a, post. 

4711a. ,] — R. V. Baldwin, No. 3820b, 

ante, 

4712. Add. Annotation : — Consd. R. v. Baldwin 
(1925), 138 L. T. 191. 

4712a. Cross-examination tending to show 

accused likely to commit offence charged.] — 
R. V. OouLKAN, No. 8166e, ante. • 

4712b. What amounts to imputation of crime — 
Question as to having been at industrial school 
— Admissible.] — R. v. Cravttz (1931), 172 
L. T. Jo. 324; 23 Or. App. Rep. 74; 76 
Sol. Jo. 60, 0. C. A. 

4715. Add. Annotations : — Consd. R. v. PoUinger 
(1930), 22 Or. App. Rep. 76. ^efd. R. v. 
Dunkley (1926), 134 L. T. 632 ; R. v. McLean 
(1926), 134 L. T. 640. 

4716. Add, Annotation : — Distd. R. v. King (1927), 
20 Or. App. Rep. 158. 

4717b. Suggesting other offences.] — A prisoner 

was asked in cross-examination questions 
tending to show that he had committed other 
offences. The jury were warned in the sum- 
ming up that they ought to disregard the 
effect of those questions : — Held : the mischief 
caused by the questions was incurable & the 
conviction must be quashed. — R. v, Morris- 
sey (1932), 23 Cr. App. Rep. 188, 0. O. A. 

4717c. •] — ^Applt., who was charged with 

receiving part of the proceeds of several 
cases of shopbreaking & housebreaking, 
put his character in issue at the trial, & was 
asked in cross-examination a series of 
questions suggesting that he had feloniously 
received other portions of the stolen property, 
of which there was no evidence, & that a sum 
of money found on him on arrest represented 
the proceeds of the sale by him of those 
portions of the property : — Held : the cross- 
examination was inadmissible as offending 
against the principles laid down by the House 
of Lords in MamoeTVs Case^ No. 4729a, posty 
& the conviction must be quashed. — R. v, 
StJaARMAN (1936), 79 Sol. Jo. 966 ; 25 App. 
Rep. 109, C. 0. A. 


4717d. PrisonefT’s character in issue — Statement 
that prisoner struck off Medioal Register.^ — 

Held : cross-examination as to the prisoner’s 
character was rightly allowed.- — R. 
Starkib (1932), 76 Sol. Jo. 780, 0. 0. A. 

4717e. Character not in issue — ^Question as to 
previous conviction — ^Inadmissible.]— R. v, 
Tosiasso (1934), 26 Cr. App. Rep. 14, 0. C. A. 

4729a. Question as to previous acquittal — Ad- 
missibility.] — ^A person charged with an 
offence, who has put his character in issue, 
within Criminal Evidence Act, 1898 (c. 30), 

“ s. 1 (/) (ii.), as a rule cannot be asked in 
cross-examination whether he has been 
charged with an offence other than that 
wherewith he is then charged when that 
charge has resulted in an acquittal ; for such 
a question does not satisfy the crucial test 
of relevance. In general, no question as to 
whether a prisoner has been convicted or 
charged or acquitted should be asked or, if 
asked, allowed by the judge, who has a 
discretion under proviso ( / ), unless it helps 
to elucidate the particular issue or goes to 
credibility. Such a question, even if it goes 
to credibility, ought not to be admitted if 
the jury may be misled by it into thinking 
that it goes not to credibility but to the 
probability of his having committed the 
offence of which he is then charged. The 
mere fact of a charge cannot in general be 
evidence of bad character & is no proof that 
the person charged had committed the 
offence. — Maxwell v. Director of Pubuo 
Prosecutions, [1935] A. O. 309 ; 103 L. J. 
K. B. 601 ; 151 L. T. 477 ; 98 J. P. 387 ; 60 
T. L. R. 499 ; 32 L. G. R. 335 ; 24 Cr. App. 
Rep. 162 ; 30 Cox, C. C. 100, H. L. 

Annotations : — Distd. R. v. Waldmaa (1934), 24 Or. App. Rep. 

204. Consd. R. V, Stigarman (1936), 79 Sol. Jo. 966. 

4729b. Applt, charged with receiving 

property knowing it to be stolen had put his 
character in issue So was asked in cross- 
examination about a previous conviction Sc 
a previous acquittal for the same offence : — 
Held ; the conviction must be upheld. — 
R. V, Waldman (1934), 78 Sol. Jo. 634 ; 24 
Or. App. Rep. 204, C. C. A. 

4729c. .] — ^Applt. was charged with in- 

decent assatdt on three young girls, & put 
his character in issue. In cross-examination 
he was asked a number of questions with 
regard to previous complaints by other 
young girls of similar conduct on his part. 
Those complaints had led to charges which 
in every case had been either dismissed or not 
proceeded with. Similar questions were put 
m cross-examination to a witness called by 
applt, as to character : — Held ; the cross- 
examination was inadmissible, Sc the con- 
viction must be quashed. — R. v. Wadey 
(1936), 25 Cr. App. Rep. 104, C. C. A. ' 

4783. Add, Annotation: — ^Refd. B. v. Dunkley 
(1920), 134 L. T. 632. 


sg. WiHdoTtce as to clmracttr — Warn- 
ing of consequences — IHity of legal 
adviser .} — It Is tb.e duty of a person 
who, at the trial, mta as the legal 
representative of an accused person 
who makes a atateincnt troi» the dock, 
to warti the accused of the probable 
oonseQuences of a reXorenCo to charaoter 
&, in such circumstances, there is no 
duty on the Crown to se© that such a 
warning is etiven.— R. v. Ricnnett 
(1936), S. R. N. S. W. 329 ; 63 N. S, 


W, W. N. 57.- 


PART Xn. SECT. 12, SUB-SECT. 2. 

— C. (o). 

ii. --- — .] — A prisoner giving 
^ j on his own behalf, may be 
oross-ejcaknlned as to a previous con- 
viction. — R. V. Dxlton, (19351 3 
D. L. E. 773 ; 9 M. P. B, 481 : 64 
Can. 0. 0. UO ; 6 F* D, J. (Can.) 84.— 
CAN. 


PART XU. SECT. 12. SUB-SEOT*— 2. 

C. (d). 

4788 ii. — The fact 

that a deft, on a larceny charge stated 
in giving evidence that one of the chief 
witnesses for the proseoution {the 
owner of the icicle stolen) told lies 
In giving evidence does not involve 
an Imputation on the character of the 
witness of the prosecution so as to 
iustify a question relating to previous 
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VoL Law. Oases 4784a— 4799< 


4734a. — — ' Suggestion that witness deliberately 
oommlttliir perjury.]-— (1) To suggest that a 
witness for the prosecution is deliberately 
committing perjury because he believes that 
he has a grievance against prisoner is an 
imputation on the charac^r of that witness 
within Criminal Evidence Act, 1898 (c. 36), 
s. 1 ( / ), so as to render cross-examination ol 
prisoner as to character admissible. 

(2) Even where such a line of cross- 
examination is admissible in law, counsel for 
the prosecution should refrain from adopting 
it, unless the circumstances are such as to 
ma^e it appear to be a positive duty on his 
part so to cross-examine. — E. v. Bonklby, 
[1927] 1 K. B 323; 90 L. J. K. B. 16; 134 
L. T. 632 ; 90 J. P. 75 ; 28 Cox, 0. 0. 143 ; 
19 Cr. App. Bep. 78, O, 0. A. 

4785. Add. Annotations : — Retd. B. v. Dunkley 
<1926), 134 L. T. 632 ; B. v, McLean (1926), 
134 L. T. 640. 

4742. Add. Annotation : — Held. B. v. Dunkley 
(1926), 134 L. T. 632. 

4747. Add., Annotation : — Reid. B. v, Dunkley 
(1926), 134 L. T. 632. 

4748. Add, Annotations : — Retd. B. v, Dunkley 
(1926), 134 L. T. 632 ; B. v. McLean (1926). 
134 L. T. 640. 

4749. Add, Annotation : — Retd. B. v. Dunkley 
(1926), 134 L. T. 632. 

4750. Add, Annotation: — Retd. B. v, Dunkley 
(1926), 134 L. T. 632. 

4751a. .] — Statements by a defendant in 

evidence which do not per ae import im- 
putations ** within Criminal Evidence Act, 
1898 (c. 36), s. 1 (/) (ii), may do so by 
reason of “the. nature or conduct of the 
defence.” — B. v, PoLLiNaEoa (1930), 22 
Cr. App. Bep. 76, C. C. A, 

4754a. .] — (1) Questions ought not to be put 

in cross-examination to a prisoner in such 
a form as may involve him inadvertently in 
an attack on the character of a witness for the 
Crown. 

(2) A threat to a prisoner-witness that his 
character may be disclosed as the result of 
his not withdrawing an imputation on the 
truthfulness of a witness for the Crown, 
which leads to such withdrawal is, in effect, 
preventing his defence being put to the jury, 
— B. V, Eidinow (1932), 23 Cr. App. Ilep, 
145, C. C. A. 

4756a. Meaning of same offence.”]— Applt. was 

charged & convicted at Quarter Sessions 


under the Larceny Act, 1916 (c. 60), 
8. 20 (1) (iv) (a), with fraudulently converting 
certain property entrusted to him. On the 
same indictment another prisoner, M., was 
charged under sect. 82 (1) of the same Act 
with causing by false pretences money to be 
paid to applt. AppH. stated in evidence 
against M. that M. had signed certain docu- 
ments in Ids presence. Counsel for M. then 
cross-examined applt, as to a previous con- 
viction of his '.--Held : as applt. & M. were 
not charged with the same offence, it was 
not open to M.’s counsel by virtue of Criminal 
Evidence Act, 1898 (c. 36), s. 1 (/ ) (iii), to 
question applt. on his previous convictions, &: 
the conviction must be quashed. — B. v, 
Egberts, [1936] 1 AU B. B. 23 ; 154 L. T. 
276 ; 100 J. P. 117 ; 52 T. L. B. 234 ; 80 
Sol. Jo. 208 ; 25 Cr. App. Bep. 158; 34 
L. G. B. 147 ; 30 Cox, C. C. 356, C. C. A. 

4764a. Grievous bodily harm.] — Upon 

an indictment for inflicting grievous bodily 
harm, the wife of prisoner must not be called 
as a witness for the Crown. — R. v. King 
(1926), 19 Cr. App. Rep. 34, C. O. A. 

4765a. r .] — A wife is not bound in case 

of high treason to discover her husband’s 
treason, therefore by the common law she 
shall not be examined. — Anon. (1612), 1 
Brownl. 47 ; 123 E. B. 666. 

4770. Add, Annotation : — Retd. Statham v, Stat- 
ham, [1929] P. 131. 

4771a. .] — ^At common law, on a 

charge against a husband of assaulting his 
wife, the wife is not only a competent but 
a compellable witness, — B. v, Lapworth, 
[1931] 1 K. B. 117 ; 100 L. J. B. B. 52 ; 144 
L. T. 126 ; 95 J. P, 2 ; 29 L. G. B. 61 ; 29 
Cox, C. C. 183 ; 47 T. L. B. 10 ; 74 Sol. Jo. 735 ; 
22 Cr. App. Rep. 87, C. C. A. 

4789a. .] — Three prisoners were charged 

jointly with shopbreaking, <& all were con- 
victed. The wife of one of the prisoners 
was called as a witness for the Crown, &, 
after stating that she was willing to give 
evidence, gave evidence which was vital to 
the case against the other two prisoners. 
These two prisoners appealed ; — Held : as 
the wife of the third prisoner was not a 
competent witness for the prosecution, the 
convictions must be quashed. — R. v. Mount, 
R. V, Mjetoaupe (1934), 78 SoL Jo, 226 ; 24 
Cr. App. Bep. 136, C. C. A. 

4799. Add, Annotation : — ^Refd. B. v. Mount, B.. 
V, Metcalfe (1934), 78 Sol. Jo. 226. 


oonvlotloiis of the deft. — H ewitt v. 
LENthaix, [1931] S. A. S. R. 314.-AUS. 


PART XII. SECT. 18, SUB-SECT. 2.— 

, 0. (e). 

f 4766 ii. .] — Two prisoners, 

tried togother on one complaint, each 
gave evidence under Criminal Evidence 
Act. 1898 (c, 86). s. 1, In the opinion 
of the Judge the evidence of neither 
incriminated the other ; — Held : neither 
was entitled to cross-examine the 
other, such right of cross-examination 
■ ‘ limited to the case where, in the 

jn of the Judge, the evidence 

iven incriminated, or t^ded to 
norimlnate, the fellow 
Gbmmell & M*FAirrBN v, 

[19281 S. 0. (J.) 6.~-S0OT. 


PART XII, SECT. 12, SUB-SECT. 8.- 
A. (a). 

so. Crime affectinff proP^ of 


band ,] — A married woman was tried 
on an Indictment which ohax^d her 
with uttering as genuine cheques on 
which her husband’s signature had 
been forged by her. The husband 
was adduced by the prosecutor as a 
witness, his evidence consisting of a 
repudiation of his signature x-^Beld : 
there was nothing in principle or on 
the authorities to warrant the restric- 
tion of evidence given by one spouse 
against the other spouse to oases where 
the alleged offence Involved injury' to 
his person only & not to bis property. 
—Foster v, H.M. Advocate, [1932] 
S. 0. (J.) 76.— SCOT. 

PART Xn. SECT. 12, SUB-SECT. 3.— 
B. 

q — ^on the trial of a 

person charged With an offence other 
than one within the classes of offences 
excepted by sub-sect. (2) of sect. 4 of 
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Canada Bvldonco Act from the opera- 
tion of sub-sect. (1 ) thereof, neither the 
accused noi* the husband or wife, as th(5 
case may be, of the ixcciised is compe- 
tent to give evidence on behalf of the 
proseontion ; but either the accused 
or the husband or wift' of the accusod 
may, but scmble the husband or wife 
is not compellable, give evidence on 
behalf of the defonco ; provided, how- 
ever, that In no cose shalJ the husband 
or wife be eoinpohablc to disclose any 
c rznmmifcafJon made to him or her by 
his or her spouse during their marriage. 
— R. V. Aunehon. 11930J 3 W. W. It. 
163 ; 54 Can. C. C. 330. — CAN. 

s i. Children Act, 1908 (c. 67) — 

Whether compeUtd — Ojfetwe involvifnp 
bodily injury. }—X man was tried upon 
tt charge of using certain lewd, Indeo^ nt 
&; libidinous practices towards a ^rl 
aged six ; — Held : an offencje involving 
bodily injury to th© child Within th© 
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4S00. Add, AnnotaHon : — Dlstd. R. v, Lapwortb, 
[]931] 1 K, B. 117. 

4804. After this case add 

, noWf Criminal Law 
Amendment Act, 1912 (o. 20), s. 7 (6). 

4816a. — i .] — R. V, Southern, No. 3166f, 

ante, 

4818. Add. Annotations : — Consd. R, v, Bailey, 
[19241 2 K. B. 300. Held. R. v. Southern 
(1929), 142 L. T. 383. 

4819. Add, Annotations : — Consd. R. v, Gregg 
(1932), 102 L. J. K. B. 120. Held. R. v. 
Southern (1929), 142 L. T. 383. 

4822, Add, Annotations : — ^Refd. R. v. Southern 
(1929), 142 L. T. 383 ; R. v, Gregg (1932), 
102 L. J. K, B. 126. 

4823a. .] — R. v. Southern, No. 

3166f, ante, 

4824a. .] — R. v, Stevens (1913), 

136 L. T. Jo. 442 ; 9 Or. App. Rep. 132. 

4824b. .] — ^Where the evidence of 

a young child requires corroboration as a 
matter of law or practice, the imsworn 
testimony of another child, which itself 
requires to be corroborated, cannot be treated 
as supplying the requisite corroboration. — 


B. V , Manser (1934), 78 Sol. Jo. 769; 26 
Or. App, Rep. 18, C. 0. A. 

4826a, .]■— Appct. was convicted 

of unlawful carnal knowledge of a girl under 
thirteen, & was sentenced to three years* 
penal servitude. The girl, whose age was 
eight & a half years, gave unsworn testimony 
imder the above sect., proviso (a) of which 
renders necessary corroboration of such 
evidence “ by some other material evidence 
in support thereof implicating the accused.** 
The only corroboration of the child’s testi- 
mony was the evidence of an older girl to 
whom she stated her version of what had 
occurred immediately after the alleged offence 
had taken place : — Held : corroboration 
must not only connect, or tend to connect, 
the accused with the crime, but must , come 
from an independent quarter, &> the evidence 
of the older girl originated from prosecutrix 
herself. — R. v. Evans (1924), 88 J. P. 196 ; 
18 Cr. App. Rep. 123, 0. 0. A 

4826b. .] — Corroboration of the 

unsworn evidence of a child must be 
‘‘ material evidence implicating accused.” — 
R. V, STANI.EY (1927), 20 Cr. App. Rep. 58, 
C. 0. A. 


above Act, although no actual physical 
hurt had been done to her, & the wife 
of accused could under that Act & 
Orlmlnal Evidence Act, 1898, be called 
& examined by the Crown as a witness. 
— H.M. Advocate v, Lek. [1923] S. C. 
(J.) 1.— SOOT. 

■ ii. .] — A man was 

tried upon Indictment for striking at, 
8z attempting to cut with a razor, a 
child aged six weeks : — Held : an 
offence involvlug bodily injury to the 
child within the above Act, although 
tlie child had not been physically 
injured or actually touched, & the wife 
of accused could be colled & examined 
by the Crown as a witness. — H.M. 
Advocate v. Macphie, [1926] S. C. (J.) 
91.-~SCOT. 

PART XII. SECT. 12, SUB-SECT. 4.— B. 

4816 i. AdmisstbilUy under Children 
Act, 1908 (c. 67), 8, 30 — Conditions of 
reception.] — Held : the purpose of 
sect. 30 of Children Act, 1908, was to 
enable a ohUd of tender years,*’ age 
not defined by the statute, who does 
not. In the opinion of the ct., under- 
stand the nature of an oath, to give 
evidence not upon oath if, in the 
opinion of the ct., the child has suffi- 
cient IntelUgenoe to Justify the re- 
ception of the evidence & understands 
the duty of speaking the truth. The 
sect, did not alter the previous law as 
to the reception of the evidence of 
children on oath, which was & Is a 
question, not of ago, but of the Intelli- 
gence & actual mental capacity of the 
child witness, his sense & reason of the 
danger & impiety of falsehood. 
Strictly speaking, the objection to the 
reception of the child’s evidence on 
oath should be taken, & the witness 
interrogated, by the ct„ .on the vraie 
dire, but the practice became estab- 
lished that the objection might be 
taken on facts elicited, after the person 
was sworn as witness, during the direct 
examination or even during the cross- 
examination, &, if it ni'evaUed, the 
judge would strike out the evidence & 
withdraw it from the Jury. — A.-GI. v. 
O’Sullivan. [1930] I. R. 562.— IR. 

a i. Criminal Code^ 8, 1003.} — 

R. V. Gemmill (1924), 43 Oan, Orlm. 
Cos. 360.—CAN. 

f i. ,] — ^ Prisoner was 

Indicted for an indecent assault on a 
girl under thirteen. At the trial there 


was admitted the unsworn testimony 
of the child alleged to have been 
assaulted & of two other children of 
tender years, & the evidence of the 
mother of the girl that she had asked 
the child what she was crying about, 
& that the child’s reply was a complaint 
of prisoner’s conduct to her ; — Held : 
(1> the unsworn testimony of a oliild 
of tender years could not be corio- 
borated by the unsworn testimony of 
any number of such clilldren ; (2) the 
answers of the girl to her mother’s 
questions were not evidence of the 
facts complained of, & could not con- 
stitute corroboration of those facts. — 
K. V. Coyle, [1926] N. 208.— IR. 

f ii. ] — panel was tried 

before a sheriff & jury upon an indict- 
ment which set forth certain lewd, 
in<leoent & libidinous practices towards 
a boy six years of age. The boy gave 
evidence in support of the charge, & 
his father & mother deponed to the 
condition of his person & clothing 
shortly after the offence, 8c, also, to the 
statements which he had made to them 
de recenti. The sheriff charged the 
ury that the evidence was sufficient 
n law to entitle them to convict. & 
the panel was convicted. On appeal : 
— Held : the boy’s evidence was 
sufficiently corroborated in law by the 
evidence of his parents, & evidence of 
statements made by a victim de recenti 
afforded corroboration of that victim's 
evidence. — M'L bnnan v, H.M. Advo- 
cate, [1928J 8. C. (J.) 39.--SCOT. 

f iii. Canada Evidence 

Act., 8. 16.3 — The effect of Canada 
Evidence Act, s. 16, is that the evi- 
dence corroborating a child must show 
that a crime has been committed & 
that the accused is implicatedi — 
P. V. SiLVERSTONE, [19341 1 D. L. B. 
726 ; O. B. 94 ; 61 0. 0. C. 258.— CAN. 

n i. S, P. B. V. Lamond, [1926] 1 
D. L. R. 826 ; 45 Oan. Orlm. Cos. 200 ; 
68 O. L. R. 264.— OAN. 

PART Xll. SECT. 13, SUB-SECT. 1. 

r i. .] — The question whether 

a witness is an aooomplioe is one of 
fact for the jury, after the judge has 
instructed them as to what oousututes 
an aooomplioe & has decided that thera 
is evidence from which the jury oan 
reasonably infer that the witness 
comes within that category* — r* 
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Gallagher, [19241 4 D. L. R. 1069; 

3 W. W. R. 357.— OAN. 

4828 il a. N. P. R. v. Rodgers (Ont.), 
[1926] 4 D. L. R. 609 ; 46 Can. Orlm. 
Gas. 372.— CAN. 

4828 ii b. 8. P. B. v, Bandel (Ont.) 
(1927), 47 Can. Grim. Gas. 266.— CAN. 

4828 xvi. .] — R. (LESLEY) v. 

Morel, [19311 i W. W. R. 209; 26 
S. L. H. 26?.- CAN. 

4828 xvii. .] — R. v. Tommy, 

R. V. Kinney. R. v, McKinley, 
[19301 1 D. L. R. 973 ; 62 C&n, C. C. 
321 : an appeal, [19311 3 D.L. R. 668; 
65 Can. 0. O. 350 ; 2 M. P. R. 242.— 
CAN. 

0 i. Iverson (riving bribe,] — A, 8c B. 
were charged with conspiring to obtain 
money from O. by unlawful moans. 
The Crown cose was that prisoners had 
conspired to obtain, & had obtained, 
a large sum of money from 0. as a 
bribe to refrain from taking oriminaJ 
proceedings against 0. or his daughter, 
both of whom gave evidence for the 
Crown. Accused denied having asked 
for or received any money ; — Held : C. 
was not an accomplice. — R. v, Olholm 
iSc McPherson, [1925] V. L. R. 377 ; 
47 A. L. T. 10 ; 31 Argus L. R. 228.— 

A US. 

so. Person implicated in crime — 
Whether as prificipal or accessory.] — A 
person implicated, either os principal 
or as accessory in the crime under 
investigation, is an ” accomplice ” 
within the rule. — A.-Q. v. Linehan, 
[19291 I. 11. 19.— IR. 

sp. Person cognisant of act of, accused. ] ' 
— A witness, whose evidence bad been 
admitted os corroborating a girl, was 
shown to have known of the act rtf 
accused & to have assisted him to 
procure certain drugs to be used to 
bring about a miscarriage., but there 
was no evidence to show he knew of 
the girl’s age HeW ; there was no 
evidence to show that the witness was 
an aooompUce He the judge was right 
in not direotlng the Jury that kls 
evidence was not corroborative. — R. 
n. Kennewell, [1927] S. A. S. R. 287. 
— 'AUS. 

sq. Person taking woman to abused 
to perform illegal operation.'p-Ax, v, 
Btnowdsswa, fl931 1 2 D. L. H. 66 ; 65 
Oan. C. C. 63. — CAN. 

ST. Person purchasing limtor-^dh re- 
porting purchase to poKoc.]— A person 



VoL XLV.—Cmaiaskl Law, Cases 4867—4^; 


4867, Substitute following para. & citations : — 

Where two prisoners are jointly indicted 
for a felony & plead not guilty, but one only 
is given in charge to the jury, the other is 
an adinissible witness, although his plea of 
not guilty remains on the record undisposed 
of.—WiNSOa V. R. (1866), L. R. 1 Q, B. 300 ; 
7 B. & S. 400 ; 36 L. J. M. 0. 161 ; 14 L. T. 

667 ; 30 J. P. 374 ; 12 Jur. N. S. 661 ; 14 

W. R. 695 ; norn. R. v. Winsor, 10 Cox, 
C. 0. 327, Ex. Oh. 

4867a. .] — Where two prisoners are 

indicted & tried together, one is not a com- 
petent witness for the other. — R. v, Payne 
(1872), L. R. 1 C. C. R. 349 ; 41 L. J. M. O. 
66 ; 26 L. T. 41 ; 36 J. P. 452 ; 20 W, R. 
390 ; 12 Cox, C. C. 118, 0. O. A. 

AnnotoHona : — Apld. R. v. Thompson (1872), L. R. 1 

O. O. R. 377. Consd. R. v. Wilde & Taylor (1895), 59 

J. P. 296 ; R. V. Hadwen, [1902] 1 K. B. 882. 

4878a. .] — R, v. Smith, No. 6066a, post 

4891. Add, Annotation Refd. R. v, Beebe (1925), 
133 L. T. 736. 

4900. Add, Annotation : — Consd. R, v, Beebe 
(1925), 133 L. T. 736. 

4902. Add, Annotaiio'na : — Consd. R. v, Beebe 
(1925), 133 L. T. 736. Retd. Statham v. 
Statham, [1929] P. 131. 

4903a. .] — If this ct. is satisfied, in a case 

where there ought to be corroboration of a 
charge, that there is not corroboration, it 
will quash a conviction. — R. v, Parker 
(1924), 18 Cr. App. Rep. 103, C. C. A. 


4919a. Corroboration required by statute — ^Case 
must be withdrawn from Jury in absence of 
corroboration.] — There* are, with regard to 
certain offences, statutory provisions that no 
person shall be convicted upon the evidence 
of one witness unless such witness be corro- 
borated in some material particular impli- 
cating the accused. In these cases the law 
is that the judge, in the absence' of such 
corroborative evidence, must stop the case 
at the close of the prosecution & direct the 
jury to acquit the accused. Where no such 
statutory provision is applicable to the 
offence charged, & the evidence for the pro- 
secution consists of the uncorroborated testi- 
mony of an accomplice or accomplices, the 
law is that the judge should leave the case 
to the jury after giving them the caution 
already mentioned {I^ord Reading, C.J.)* — 
R. V, Baskbrville, [1916] 2 K. B. 658 ; 80 
L. J. K. B. 28 ; 115 L. T. 458 ; 80 J. P. 
446 ; 60 Sol. .To. 696 ; 25 Cox, C. C. 524 ; 
12 Cr. App. Rep. 81, C. C. A. 

Annotation : — Befd. R- v, Mansor (1934), 25 Cr. App. Rep. 18. 

4934. Add, Annotations : — Apld. R. v. Evans 
(1924), 88 J. P. 196 ; R. v, Beebe (1925), 133 
L. T. 730. Consd. Statham v, Statham, [1929] 
P. 131. Apld. R. ?;. Charavanmuttu (1930), 
22 Cr. App. Rep. 1. Consd. R. v. Davies 
(1930), 22 Cr, App. Rep. 33. Refd. R. v. 
Boss (1924), 18 Cr. App. Rep. 141 ; R. v, 
Harris, [1927] 2 K. B. 687 ; R. v, Manser 
(1934), 25 Cr. App. Rep. 18 ; Mahadeo v, R., 
[1936] 2 All E. R. 813. 


who purchases liquor from accused Sc 
then reports tlio purchase to the police 
la neither an accomplice nor an agent 
provocateur & his evidence does not 
require corroboration. — R. v. McKay, 
[1935] 2 D. L, R. 754 ; 8 M. P. R. 5G3 ; 
63 Can. C. C, 355.--CAN. 

BW. Person procuring liquor for 
accommodation of purchaser.]- -- A pur- 
chaser of liquor is an ac^coiuplice of a 
seller who procured liquor for the 
acconnnodal km of the purchaH('r, Sc 
requir<*s corroboration.— 'McDonai.d i\ 
R. (1935), 10 M, P. R. 38.--CAN. 

PART XII. SECT. 13, SUB-SECT. 2. 

Bt. Effect of Criminal Evidence Act, 
1898.] — Held: the evidence of one 
co-accused was admissible as evidence 
agrainst the others, the provisions of 
the Criminal Evidence Act, 1898 
( 0 . 36), necessarily inmlyingr the admis- 
sibility of such evidence. — Young v, 
H.M. Advocate, Todd v. H.M. 
Advocate, [1932] S. O. (J.) 63.—SCOT. 

PART XII. SECT. 18, SUB-SECT. 4.— A, 

BV. Whetftcr evidence corroborates — 
Functions of judge <£• jury.] — It is a 
preliminary question of law for the 
Judge to determine whether there is 
any evidence that does corroborate 
the story of the approver, so far as the 
oompUoity of the accused Is concerned. 
The Judge must not tell the Jury that 
such or such witness does in fact 
corroborate the approver. That is 
the function of the Jqry & depends 
upon whether they believe the witness 
or not. — Rebati Mohan (Dhaka vahty 
e. R. (1928), I. L. R. 66 Colo. 150.— 
IND. 

PART XU. SECT. 13. SUB-SECT. 4.— B. 

4«91 xi. .1—B. V, Davidson 

(1925), 44 Can. Grim. Cas. 311. — CAN. 

4891 xh. .] — After trial before 

a judge 8c Jury, deft, was convicted 
of the offence of stealing cattle. The 
cattle were tn fact stolen— the defence 


was that deft, was not the thief. The 
only evidence against deft, was the 
testimony of an accomplice, one L. ; 
Sc the trial Judge, in charging the Jury, 
told them that if they agreed that there 
was no evidence, but that of an 
accomplice, it was not safe to convict 
upon that, but If they were satisfied 
they might convict : — Held : the jury 
wore properly directed. — H. t’. Skelly, 
[19281 1 D. L. R. 619 ; 49 Can. Crim. 
Cas. 179 ; 61 O. h. H. 497.— CAN. 

4904 ii a. S, P. R. v. Rodoers (Ont.), 
[1926) 4 D. L. R. 609 ; 46 Can. Grim. 
CAS. 372.— CAN. 

4904 vii a. — — .) — Tlu; law as to an 
ac'complico’K testimony is the Banxo in 
British India as in England.— ‘Aung Pe 
r. ICing-KmpkuOb, 1. L. R. [1937] 
Kan. 110.— IND. 

4904 xii. .1 — R. v. Switzer 

(Ont.) (1925). 45 Can. Crlm. Cas. 377.— 

CAN, 

4904 xiii. ,] — A charge cannot 

be said to be established merely on the 
unsuported testimony of an accomplice. 
— R. I). Satish Chandra Stnoha (1927 ), 
I. L. R. 64 Calc. 721.— IND. 

4904 xiv, ,J'-Held : it is not a 

rule of law that the evidence of an 
accomplice must be corroborated, but 
it is the general practice to require 
corroboration. — Coulter & Tbkffenb 
e. R. (1926), 29 W. A, L, R, 40.— A US. 

4904 XV. .}— The rule that it Is 

dangerous to convict on the imcor* 
roborated evidence of an accomplice 
applied in quashing on appeal a con* 
vlotion for unlawfully purchasing from 
the Govt. LioRor Board a greater 
quantity of liquor than Is allowed to 
be purchased on any one day. — R. v. 
BKalE, [19281 2 D. L R. 325 ; [1928] 
1 W. W. R. 667 : 49 Can. Crim. Cas, 
292 ; 22 Sask. L. R, 293.— CAN. 

4904 xvi. .1— R. Milligan 

(Sask.) (1929), 62 Can. Grim. Cas. 400. 
—CAN. 

4904 «vii, .1 — R. V- Brown, 
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[1931] 1 W. W. R. 631 : 61 C. C. C. 
201.— CAN. 

4904 xviii. .1 — R. r. McDonald 

(1935), 5 F. L. J. (Can.) 117. — CAN. 

4904 xlx. .] — R. V. Ah Jim 

(1905), 10 Can. 0. C. 126. — CAN. 

PART XII. SECT. 13. SUB-SECT. 4,— C. 

4941 ii. .] — Affidavit of accused 

(contradicting his testimony not 
Huifieient corroboration of one witness. 
— R. V. Robertson, [1936] 3 B. L. R. 
508 ; GO Can. C. C. 45 ; 10 M. P, R. 
346 ; 6 F. L. J. (Can.) 69.— CAN. 

g i. .J — ^General hostility to the 

victim cannot be considered to bo 
corroboration of a direct statement 
connecting accused with a particular 
crime. Corroboration must point to 
the Identification of the person charged 
with the particular aot with which the 
dii'eot evidence oomiects him. — R. v. 
Kalwa (1926), I. L, R. 48 All. 409.— 
IND. 

sb. Possession of safe-hreakePs o\d- 
fit,] — Applt. was convicted by a police 
uifiglstrate of shop-breaking with 
Intent. The only direct evidence w^ih 
that of a confessed accomplice. Tn a 
room occupied by applt. in a rooming 
house there were found a revolver, 
sticks of dynamite, a battery & other 
articles used by safe-breakers : — Held : 
altliough tbei-e was nothing l)nt th(* 
accomplice’s testimony, <'vr a()p]t.’ri lies 
with ro8p(x;t to soiric of the articles, to 
connect the articles so found with the 
nrbne, &, although neither tho fae.t 
that the revolver was idcnt iflcd by t})e 
mvompUce & proven to he applt. s 
nropert.y by an infkjpondent witness, 
nor the separato finding of any of the 
other firticles. w ould in itself constitute 
corroboration, nevertheless In view of 
the fact that those articles constituted, 
(Id a whole, the usual & complete out- 
fit of a safcj -breaker, their flndir i 
did constitute corroboration. — H. v. 
Wunen, [19321 2 W. W, R. 183 ; 40 
Man. L. R. 328 ; 68 C. O. 0. 204.— 
CAN. 
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4942. Add* Annotaiiona : — Dlstd^ B« Whitehead, 
[1929] 1 K. B. 99. Coned* Statham v. 
Statham, [1929] P. 131. 

4Q43a. .] — (1) It is an insufficient direction 

to the jury that material witnesses may be 
accomplices; it must be added that if this 
is found, there ought not to be a conviction 
unless there is corroboration. 

(2) The silence of the accused, on being 
charged, is not a matter to be left to the 
jury. 

(3) Where similar offences are indicted 


on different dates the greatest care must be 
taken in charging the jury that evidence 
concerning one date should not be used as 
corroboration of ihat concerning another, — 
R. V. OHARAVAKMtJTTU (1930), 22 Or. App, 
Rep. 1, a 0. A. 

4972a. — B,* v* SmTO, No. 6066a, post 

4972b. .] — R. V. Bqbbb}, No. 6066b, post 

4972c. R. V. Lewis, [1937] 4 All E. R. 360, 

0. O, A. 


Part XIII. — Punishment and Prevention of Crime. 


4974a. .] — R. t?. Jones, R, v, Poole, R, v, 

Terey (1924), 18 Or. App. Rep. 135, 0. C. A. 

4974b. .] — R. v. Weight (1925), 19 Or. App. 

Rep. 19, C. C. A. 

4974c. .] — R. V. Buggs (1910), 6 Or. App. Rep. 

74, 0. O. A. 

4985a. .] — ^A sentence of greater 

severity than the sentence appropriate to a 
particular offence ought not to be imposed 
merely because a prisoner iias, in the opinion 
of the trial judge, committed perjury in the 
witness-box. — R. v. Quinn (1932), 23 Or. 
App. Rep. 190, 198, C. 0. A. 

4994a. .J — The mere fact that a 

man has been convicted many times is not in 
itself sufficient reason for passing a heavy 
sentence on him for an offence which is 
trivial in itself. — R. v. Taylob (1924), 18 
Or. App, Rep. 143, C. 0. A. 

4994b. .] — The fact that a pri^ner 

has committed some serious offences is no 
reason for giving him a sentence of penal 
servitude for such an offence as breaking into 
a railway station booking-office & stealing 
some cigarettes &; bottles of horse medicine. 
— R. 1?, Peicb (1924), 18 Cr, App. Rep. 138, 
0. C. A. 


4994c. .] — Prisoner obtained 

various small sums of money from a tobac- 
conist by falsdy representing that he had 
obtained certain appointments, & was sen- 
tenced to three years’ penal servitude. He 
had a bad record both m South Africa & in 
England : — Held : in considering whether 
the sentence was proper the ct. had to beware 
of treating an offence sA serious in itself 
because it had been committed by a man 
who previously had committed a series of 
offences, & the sentence should be reduced 
to eighteen months’ imprisonment with hard 
labour. — R. v* Dttband (1924), 18 Cr. App. 
Rep. 137, 0. 0. A. 

4994(1. .] — R. r. Walls {alias 

Russell) (1926), 19 Or. App. Rep. 35, 0. C. A. 

4994e. .1 — R. v. Dent (1926), 19 

Or. App. Rep. 18, (3. 0. A. 

4,994t. ,] — R. V. Gumbs (1926), 19 

Or. App. Bop. 74, C. C. A. 

4994g. .] — In imposing sentence 

on persons often previously convicted, regard 
must be had to the gravity of the offence in 
question. — R. v. D’Abcy (1926), 19 Cr. App. 
Rep. 122, C. O. A. 


PART XU. SECT. 18, SUB-SECT. 4.— E. 

4960 viU. .] — Where the evl- 

denoe of an accomplice has not been 
corroborated, Sc th6 change to the jury 
merely tells them that II they believe 
the accomplice they shoxild oonviot 
acouBed, the jury is not properly 
directed ; where It is impossible to 
say that if properly directed they must 
inevitably have come to the same 
oonolusion, the conviction must be 
quashed.— R. e. Btasiuk (Sask.), 
U9261 4 D. L. R. 811: [1926) 2 

W. W. R 723 ; 46 Con. Orim. Oas. 


4960 lx. - — .1-r-In charging the 
Jury the trial Judge said : “ Unless 
you are convinced beyond any real 
doubt thoi the girl has ^ven testimony 
which Is true in the material particulars, 
namely : the date Sc place of connection 
with the accused, then the accused is 
entitled to your verdict. But if you 
are so oonvlnoed, then, of cfourse, it 
will be yo\ir duty to declare your 
verdict accordingly.’* HeW: as there 
was corroborative evidence, this direc- 
tion, together with other parte of the 
summing up, was sufBcfent.— R. e. 
Eknnbwbll, [19271 S. A. S. R. 26T.— 
AUS. 

h 1. -.1— R. e. GALLAaHBR, 

No. 6064 —CAN. 

— A woman wa« 
charged with the murder of the 
illegritimate ohild of her granddaughter. 


The case against her rested entirely 
on the evidence of her granddaughter. 
Sc this evideuce, as regards the main 
facts, was practically wholly un- 
corroborated. This evldenoe went to 
show that the granddawhter 
implicated in the crime. The woman 
was convicted Sc sentenced to death : — 
Held : the rule requiring corroboration 
of the evidence of an accomplice applied 
to the facts of the case, & the Jury 
should have been warned as to the 
danger of acting upon the grand- 
daughter’s evidence alone without 
corroboration. Accordingly the con- 
viction was reversed. Sc a re-trlol ordered 
under Courts of Justice Act, 1928, a. 5. 
— A.-G. tJ. Linbihan, [1929 J I. R. 19. — 
IR. 


h ii. Extend of oorroboraMon 

necessary ,] — It is not sufficient for a 
trial judge to explain to a Jury that, 
whore witnesses aie aooompUoes, they 
must be corroborated in some materrial 
particular before it is safe for a Jury to 
oonviot. He must go further Sc explain 
that the evidence shohld oonffrm in 
spine material particular not only the 
endence that the crime has been com- 
mitted but, also, that the prisoner com- 
mitted it. — R. e. Glovbii (1928), 28 
S. R. N. 8. W. 482 ; 46 N. S. W. W, N. 
148,— Alls, 


ol. — —.3 — ^Wbere the judge 

called the attention of the jury to the 
rule as to the danger of oonvioting on 
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the uncorroborated testimony of an 
accomplice, at the same time pointing 
out that it was within their province 
to do so ; — Held : the conviction should 
be affirmed. — R. v, Shkmit, [1926) 2 
D. L. R. 1004 ; 44 Can. Grim. Cas. 
10 ; 68 N, S. R, 116.— CAN. 

See, alaoj oases In Part XIV, Sect. 7, 
Sub-sect. 7, B, post* 


PART XIII. SECT. 1, SUB-SECT. 1. 


p 1. V. Leaj’, [19263 1 

W. W. R. 888 ; 45 Can. Orim. Cos. 286 ; 
20 Sosk. L R. 6i2.— CAN. 

4991 i. Setnience must he proportionate 
to off&noe-^Trifling offence — Preokms 
<xmvicHoiM,] — R. V, Obosb, [19273 3 
W. W. R. 432.— CAN. 


at. Power of judge to hear evidence of 
complainant to decide on proper sentence 
— After plea of guUiy — Must avoid 
consideration of aggravatinp oircum* 
stances likely to ckange character of 
offence, charged,] — R. v, Whbtiialb 
(S aak.), [1927) 8 W. W. R, 704 ; 49 
Can. aim. Cas. 62.— CAN. 


Bv. Offence punishable ictth fine d? 
imprisonment — Power to inflict fine or 
imvrisonrncnt^lr^n trial of an offence 
for which the punishment is fine Sc 
imprteonment the judge may by 
Criminal Code, s. 1028, Impose a fine 
alone or Imprisonment alone.— R. v. 

r (1919), 61 B. L. R. 286.— 

CAN. 



7oL ZI7.— Criminal Law. Caaea 4994h— 5046d. 


409Ah. J — R. V. OHARiais (1927), 

20 Or. App. Rep. 129, 0. 0. A, 

4994 .J. — The mere fact that a 

prisoner has been previously convicted is not 
necessarily a ground for inflicting a severe 
sentence for dishonestiy obtaining goods of 
small value. — R, v. Woodwabd (1929), 21 
Or. App. Rep. 137, 0. 0. A. 

4994k. •] — R. r. Smith (1929), 21 

Or. App. Rep. 138, 0, 0. A. 

49941. .] — R. V. WiLUAMS (1930), 

22 Or. App. Rep. 78, C. 0. A. 

4994m. .] — R. V, Edwards (1930), 

22 Or. App. Rep. 79, 0. C. A. 

4994n. .] — Sentence mitigated, de- 

spite a very bad record,*’ in view of the 
trifling nature of the offence. — R. v» Jones 
(1931), 23 Or. App. Rep. 69, 0. 0. A. 

4998a. — Sentence reduced, in view 

of the small value of the property stolen & 
of prisoner’s youth. — R. v, Roath (1927), 20 
Or. App. Rep. 138, 0. 0. A. 

4908b. .] — Sentence reduced, in view of 

the small value of the property stolen, 
notwithstanding previous convictions. — R. v» 
Watson (1927), 20 Or. App. Rep. 110 
0. 0, A. 

4998c. ,] — Sentence reduced, in view of 

the small value of the property obtained by 
false pretences & of prisoner’s youth, not- 
withstanding previous convictions. — ^R. t?. 
Boreham (1928), 20 Or. App. Rep. 182, 
C. C. A. 

5003a. .1 — R. V. Upton (1929), 21 Or. 

App. Rep. 156, 0. C. A, 

5003b. .] — R. V. Tbabne (1930), 22 Or. 

App. Rep. 15, C. C. A. 

5010a. Manslaughter — Negligent driving.] — Sen- 

tence of thiee years’ penal servitude passed 
upon applt. for manslaughter caused by the 
negligent driving of a motor car reduced to 
one of twelve months’ imprisonment with 
hard labour. — R. v. Stubbs (1913), 29 
T. L. R. 421, C. C, A. 

5012a. Offence under Criminal Law Amendment 
Act, 1922 (e. 56), s. 2 — Acquittal on major 
charge — Conviction on minor charge.] — The 
ct. declines to lay down a general rule con- 
cerning sentence in cases under above sect, 
where deft, is acq\iitted of the major charges 
therein referred to but convicted of a minor 
charge. — R. v. Keech (1929), 21 Cr, App, Rep. 
126, 0. C. A. 

Annotation: — Befd. R. v. Blackman (1929), 21 Cr. App. Rep. 

132. 


5012b. — R. V. Blackman (1929), 

21 Cr. App. Rep. 132, 0. C. A, 

5014a. ^ .] — Sentence of five years* penal ser- 

vitude imposed upon applt. for receiving 
reduced to one of three years’ penal servitude, 
on the ground that it did not appear that 
applt. was habitually a receiver or that he 
kept any place for the deposit of stolen pro- 
perty.—R. v, Knight (1912), 28 T. L. R. 
481 ; 7 Cr. App. Rep. 281, C. 0. A. 


5014b. Evasion of military service.]— The ct. will 
usually treat offences committed to escape 
militaiy service as ordinary crimes. — R. v. 
CmswELL (1930), 22 Cr. App. Rep. 67, C. C. A. 

5018a. .] — R. V. Dealer (1929), 21 Cr. App. 

Rep. 166, C. 0. A. 

5024a. .] — R. v. Powell (1928), 21 

Cr. App. Rep. 67, C. 0. A. 


5024b. .] — R. V, Atkinson (1929), 21 

Cr. App.Rep. Ill, 0. C. A. 

5028a. Prisoners Jointly accused.] — There 

should be discrimination between the 
sentences of persons jointly accused, in view 
of their previous records ages, <fe account 
should he taken of the period of detention 
before trial.— R. r. Andrews (1927), 20 Cr. 
App. Rep. 37, C. C. A. 

5035a. .] — (1) Despite a plea of guilty, the 

ct. will review a conviction when there is a 
good defence in law. 

(2) The ct. does not accept the principle 
that a sentence must necessarily be severer 
than that passed on the prisoner on a previous 
conviction. 

(3) A deft, must distinctly consent to the 
ct. of trial taking into consideration charges 
other than those in the indictment before 
it can do so. — R. v. Urifpiths (1932), 23 
Or. App. Rep. 163 ; 76 Sol. Jo. 148, C. C. A. 

5036a. S. P. R. v. Moldon (1926), 19 Or. App. 
Rep. 116, C. C. A. 

5039a. Previous convictions of a 

prisoner on trial must be strictly proved. — R. 
V. Turner (1924), 18 Cr. App. Bep. 161, 
O. C. A 

Annotation .—Reid, R. V. O’More (1926), 19 Cr. App. Rep. 176. 


5046a. .] — K. v. Driver (1926), 10 Cr. 

App. Rep. 86, C. C. A. 

5046b. .]— R. V, O’More (1926), 19 Cr. 

App. Rep. 175, C. C. A. 

5046c. J — R. p. Berry (1928), 21 Or. 

App. Rep. 47, 0. 0, A. 

5046d. .] — R. V. Dobson (1930), 22 

Cr. App. Rep. 141, 0. C. A. 


PART Xin. sect. 1, SUB-SECT. 2. 

8W. Perjury .] — R. v, Zizu Natanson 
(No. 2) (Sosk.), [1927] 2 W. W. R. 154 ; 
49 Can. Orim. Oas. 89.~-CAN. 

Bx. Attempted theSL ] — On a trial by a 
magistrate, by consent under sect. 
7T3 (6) of the Criminal Code, of a 
obarge of attempted theft, where the 
sum attempted to be stolen exceeds 
$200, the aoonsed la liable on con- 
viction to a aentenoe of two years & 
8l3t months* imprisonment.— -R. v. 
Blackman & Smith, [1931] 2 W. W. R. 
Ill * 66 Can. C. C. 48 ; 44 B. O. R. 
115.— CAN. 

ay. Piffect of Prisons <£• RefartMAoHes 
Act, 1927, s. 46.] — A person convicted 
in Ontario of non -support of his wife, 
under s. 242 of the Criminal Code, may 
be lawfully sentenced to the term of 


imprisonment mentioned in sect. 46 of 
Prisons & Reformatories Act, R. S. C., 
1927. While sect. 242 dedares what 
shall generally be the sentence through- 
out Canada, soot. 46 enacts an exception 
applicable to Ontario in the oiteum- 
atanoes therein mentioned. — ■ R. e. 
Oldakeb, [19303 1 D. L. R. 648 ; 52 
Can, 0, O. 318 ; 64 0. L. R. 664.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 1.— A. 

6028 il. ,] — ^R. e. NoA Ba Shbin 

(1928), I. L. R. 6 Ran. 391.— IND, 
6086 i. Previous acquittals must not 
influence adversely.]--^, v. Johnson 
(1925). 44 Can, Orlm. Cas. 819.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 1. 
B» 

111, , — — ^Previous convictions are 

46 


to be considered in passing sentence, 
although not strictly proved, if not 
challenged by the prisoner. — K. v. 
SCHtER, [1933] 1 I). L. H. 310.— 

CAN. 


.] — A judge may confiidor 
he previous record to determine seu- 
ence although not proved If no 
Ejection Is taken to statements by 
he Crown couiiBel. — R. v. ScniER, 
1933] 1 D. L. K. 310; 59 O. O. C. 


sg. No {/round for heavy sentence— 
Where, offence tri,mal.] — The mere fact 
that a Ilian has been convicted many 
times is not in Itself sudlcient reason 
for passing a hetivy sentem’O on hi n 
for an od'onoe which la trivial in itself, — 
It. V. Webb, [19331 3 W. W. R, 431; 
62 O. C. O. 279.— CAN. 



5046e. .] — R, v. Wkstgate (1931), 23 O. 

App, Rep. 15, 0. 0. A. 

5046f. .}-~R. V, Bray (1931), 23 Or. 

App. Rep, SO, C. 0, A. 

5046g* Subsequent sentence need not be heavier.] — 

R, V. GRikpiTHS, No, 5035a, ante. 

5049a. .] — Where prisoner, a young 

man, had made a real effort to retrieve his 
character & to get continuous work : — Held : 
(1) a sentence to penal servitude was not 
necessary, prisoner’s sentence of five years’ 
penal servitude might suitably be reduced to 
twenty-one months’ imprisonment with hard 
labour. 

(2) The term of first sentence to penal 
servitude must depend on the circumstances : 
there is no general rule that it is three years. 
— R. V. Townsend (1924), 18 Cr, App. Rep. 
99, C. C. A. 

5049b. .] — R. V. Bourne, R. v. Cole- 

man (1925), 19 Or. App. Rep. 17, O. O. A. 

5049c. .]~R. V. Trott (1927), 20 Or. 

App. Rep. 120, C. C. A. 

5049d. .] — R. V. Ettridgb (1927), 20 

Or. App. Rep. 126, C. C. A. 

5049e. .] — R. v. Hinks (1927), 20 Cr, 

App. Rep. 137, C. 0. A. 

5049f. .1 — R. V. Hill (1928), 20 Or. App. 

Rep. 170, C. O. A. 

5049g. .]—R. V. Ways (1928), 20 Or. 

App. Rep. 171, C. C. A. 

.] — Sentence mitigated in view 
of a long period of honest work. — R. v. 
Winter (1924), 18 Cr. App. Rep. 139, C. 0. A. 

5057b. .] — Sentence reduced in view of 

a long period of honest work. — R. v. Porter 
(1926), 19 Cr. App. Rep. 90, C. C. A. 

5Q57c, ,] — Sentence mitigated in view 

of an interval of three years’ honest life. — 
R. V. Guntrip (1925), 19 Or. App. Rep. 45, 
CCA 

5057d. .] — R. V. Whitby (1926), 19 

Cr, App. Rep. 115, C. C. A. 

5057e. .] — R. v. Pearcy (1929), 21 Cr. 

App. Rep. 160, 0. C. A. 

50571. .] — Sentence for ** outstanding 

charges ” should not ignore a long period 
without conviction. — R. v. Green (1930), 22 
Cr. App. Rep. 94, C. C. A. 

5057g. .] — R, V. Roche (1931), 23 Cr. 

App. Rep. 28, C. O. A. 

5057h. .] — R. V. Schofield (1931), 22 

Or. App. Rep. 194, 0. 0, A. 

5057]. .]— R. V. Williams (1931), 23 

Cr. App. Rep. 103, C. C. A. 

5066. Add. CUations 130 L. T. 319 ; 27 Cox, 
0. C. 676. 

5065a. .] — R. v. Andrews, No. 5028a, ante. 

5074a. .] — R. v. Lloyd, No, 2567a, ante. 

5081a. -0 — V. Taylor {aliaa Saun- 

ders, alias Wallace), No. 1913a, ante. 

5089a. Truth of charges must be 

admitted.] — ^Where a prisoner asks for out- 
standing charges to be taken into considera- 
tion in a sentence to be passed upon him, the 
presiding judge should make it clear that this 
can be done only if the prisoner admits the 
truth of those charges. — R, v. Berkopsky 
( 1935), 26 Cr. App. Rep. 66, C. C. A. 


Charges which ought to have been 

considered in court below.] — In a proper 
case, -with the consent of applt., the ct. in 
awarding sentence will take into account 
outstanding charges which ought to have 
been considered in the sentence of the ct. 
below. — R. V. MacMillan (1921), 16 Cr. App. 
Rep. 3, C. C. A. 

5089c. Jurisdiction to try other offences neces- 

sary.]— R. V. Warn, [1937] 4 Ail E. R. 327, 
0. O. A. 

5092a. Duty of police to supply list of charges.] 

— Appct. had been convicted at quarter 
sessions of larceny & had been sentenced to 
five years’ penal servitude. Offences which 
he admitted & which were other than those 
charged against him in the indictment were 
taken into consideration by the ct, of quarter 
sessions in passing sentence. He apphed for 
leave to appeal against his sentence : — Held : 
as it was difficult to see what other cases had 
been taken into consideration by the ct, of 
quarter sessions in passing sentence on appct., 
it would be convenient if in such a case the 
police would tile at the ct. of trial a list 
showing (a) the places where the other 
offences had been committed ; (6) the dates 
& (c) the nature of such offences ; [d) if 

possible, whether or not warrants had been 
issued in respect of such offences. — R. v. 
Hicks (1924), 88 J. P. 68 ; 18 Or. App. Rep. 
11. 0. C. A. 

1 5092b. Other court should be Informed before sen- 
tence passed.] — R. v. Taylor, No. 5314a, post. 

5097a. .]— R. r. Peace (1925), 19 

Cr. App. Rep. 58, C. C. A. 

5099. Add. Annotation : — Held. R. v. Peace (1925); 

19 Cr. App. Rep. 58. 

5108a. Mistake of law ] — R. v. Gibson (1930), 22 
Cr. App. Rep. 13, C. 0. A. 

5110a. Great provocation.] — R. v. Car- 

michael (1930), 22 Cr. App. Rep. 142, C. C. A. 

5110b. .]— R. V. Curtis (1932), 23 Cr. App. 

Rep. 168, C. C. A. 

5111a. .] — There is no rule of law or practice 

that a co-prisoner should receive a lighter 
sentence, in view of his giving evidence for 
the Crown. — R. v. O’Dare, Davis & Morton 
(1927), 20 Or. App. Rep. 79, C. C. A. 

5116a. Long Interval free from conviction.] — 
Sentence mitigated. — R. v. Godson (1927), 

20 Cr. App. Rep. 11, C. C. A. 

5116b. Inability to obtain work,] — R. v. Pomfrbt 
(1931), 23 Cr, App. Rop. 31, 0. C. A. 

5116c. Attempt to earn honest living.] — Sentence 
reduced in view of a period of honest work. — 
R. V. Martin (1931), 23 Cr. App. Rep. 52, 
C. C. A. 

• 5116d. .] — Mitigation of sentence in view of 

a period of honest work. — R. v. Phillips 
(1931), 23 Cr. App. Rep. 127, C. C. A. 

5119a. .] — Applts. treated as first 

offenders, & sentences reduced. — R. v. 
Seaton & Flanagan (1928), 20 Or. App. Rep. 
192, 0, 0. A. 

5125a. .] — R. V. Cox (1924), 18 Or. App. Rep. 

162, C. C. A. 

5125b. .] — ii. V. Hurrell (1926), 19 Cr. App. 

Rep. 89, C. C, A. 

5125c. .]— R. V. Ward (1926), 19 Or. App. 

Rep. 126, C. C. A. 


Cases 5046e— 5126d. English and Empibe Digest Supplement. 

5089b. 
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Voh XI7.~~Criminal Law. Cases 5125d— 6190d. 


5125d. .]— Sentence reduced, although the 

case was serious, in view ol the fact that it 
was prisoner's first offence, & on account 
of her youth. — R. v. Chick (1926), 19 Or. 
App. Bep. 67, 0. C. A. 

5125e. .] — R. V. Greenwood (1929), 21 Or. 

App. Bep. 186, 0. C. A. 

61251. ,)—R. V. Wood (1930), 22 O. App. 

Rep. 63, C. C. A. 

5125g. .] — R. V, Fisher (1931), 22 Or. App. 

Rep. 191, C. C. A. 

5125h. .]— R. V. Varlow (1931), 22 Cr. App. 

Rep. 189, 0. C. A. 

6125J. .] — R. V, Betts, Quint, & Cresset 

Trust, Ltd. (1931), 23 Or. App- Rep. 10, 
0. C. A. 

5125k. .] — R. V. Wilson (1931), 23 Or. App. 

Rep, 104, C. 0. A. 

61261. .] — R. v. Ormesher (1932), 23 Cr. 

App. Rep. 172, 0. C. A. 

5129a. .] — R. V. Holmes (1931), 23 Cr. 

App. Rep. 40, C. C. A. 

5148a. .] — Sentence mitigated in view of 

youth. — R. V, Hardv (aliaa Emmett) (1925), 
18 Or. App, Rep. 168, C. 0. A. 

.] — K,. V. Chick, No. 6126d, ante, 

5148c. .] — Sentence mitigated in view of 

youth, notwithstanding prisoner had been 
detained in a Borstal institution & had also 
served a sentence of three months* imprison- 
ment with hard labour. — R. v, Leatherland 
(1926), 19 Or. App. Rep. 85, C. C. A. 

5148d. .] — R. V. Gbthing (1926), 19 Or. App. 

Rep. 112, 0. C. A. 

61486. .] — R. iV. Greenwood (1929), 21 Cr. 

App. Rep. 186, C. C. A. 

51481. .] — R. V. Cook (1931 ). 23 Or. App. Rep. 

47, 0. 0. A. 

-.] — R. V. Hughes & Adams (1930), 22 
Cr. App. Rep. 145, C. C. A. 

5148h. .] — R. V, Fisher (1931), 22 Or. App. 

Rep. 191, 0. C. A. 

61481. .] — R. V, Morgan (1931), 22 Cr. App. 

Rep. 177, 0. O. A. 

6148k. R. V, Malt (1931), 23 Cr. App. 

Rep. 45, C. C. A. 

51481. .] — B. V. Haywood (1931), 22 Or. App. 

Rep. 193, 0. C. A. 

5148m. .] — B. V. Brown (1931), 23 Cr. App. 

Rep. 38, C. C. A. 

5148n. .] — R. V. Jones (1932), 23 Or. App. 

Bep. 162, 0. C. A. 

51480. .] — R. V, Hanslow (1932), 23 Cr. App. 

Rep. 160. 0. 0. A. 

5148p. .] — R. V. Trowbridge (1932), 23 Cr* 

App. Rep. 162, C. C. A. 


5148q. .] — R, V, ScHOLES (1982), 23 Cr. App, 

Rep. 101, 0. C. A. 

5155a. .] — E. V. Hubrbll (1926), 19 Or. App. 

Rep. 89, C. C. A. 

5156a. — * What Is post office offence.] — 

Where a postman had altered the time on 
a letter in order to make it appear to have 
been sent before the result of a competition 
for which he had entered : — Held : a sentence 
of three years’ penal servitude was too severe, 
as the offence was not a post office offence 
in the ordinary sense. — B. v. Tanner (1910), 

6 Cr. App. Rep. 62, C. C. A. 

5170a. Failure to make restitution — After post- 
ponement.! — The ct. does not approve of a 
sentence being increased because, after a 
postponement, prisoner has failed to make 
fuller restitution. — R. v. Pritchard (1929), 
21 Cr. App. Rep. 162, C. C. A. 

5173. Add. Annotation Retd. R. v. Roberts & 
Morriss (1926), 134 L. T. 635. 

5174. Add. Annotation : — Refd. R. v. Roberts & 
Morriss (1926), 134 L. T. 635. 

5175. Add. Annotation Reid. R. v. Roberts & 
Morriss (1926), 134 L. T. 636. 

5 j[ 75 a. .] — There is no rule of law or of 

practice forbidding a sentence of simple 
imprisonment being given to follow a sentence 
of two years’ imprisonment with hard labour. 
— B. V . Roberts & Morriss (1926), 134 
L. T. 035 ; 42 T. L. B. 373 ; 28 Cox, C. C. 
150 ; svb nom. R. v. Morriss, 90 J. P. 84 ; 
42 T. L. B. 373 ; 70 Sol. Jo, 426 ; 19 Cr. 
App. Rep. 75, 0. C. A. 

5180. After this case add : — 

Substitution of penal servitude.] — See 
Penal Servitude Act, 1926 (c. 68). 

I Pqj, “ In tlie case of consecutive sentences *’ 

read “ in the case of concurrent sentences.*' 

I 5184. Add. Annotation Refd. R. v. Fielder 
(1920), 135 L. T. 64. 

5 X 90 a. ,] — The term of a sentence must 

precede the serving of a remanei. — R. v. 
Harvey (1927), 20 Or. App. Rep. 37, 0. 0. A. 

5190b. .] — A renmnet term cannot be 

served concurrently with a fresh sentence. — 
R. r. Nall (1927), 20 Or. App. Rep. 85, 
C. C. A. 

5190c. .] — A sentence of penal servitude 

to run concurrently with a remanet cannot be 
imposed. — R. v. Reynolds (1932), 23 Cr. 
App. Hep. 173, 0. C. A. 

5190(1. Powers of Prison Commissioners 

& Secretary of State*] — Neither the Prison 
Comrs. nor the Secretary of State has 
power to order the rema net of a senttmce. 


PARTI Xia. SECT. 2. SUB-SECT. 6.~C. 

6142 ii- *1 — Sentence mltl^rated 

In view of youth. — R. v. Hopper & 
GLAVBKN (1924). 67 N. S. R. 438.— CAN. 

5142 iii. S.P* — R* «• Hamilton 
(1925). 68 N. S. R. 46. — CAN. 

PART Xni. SECT. 2, SUB-SECT. 6. 

tff. Proof of a^Wfoiatino eircum' 
atoncea.)— While ag^avatlnir clreum- 
stemoes ewxsompanyioK ®- partloulap 
oflence, such as the agre of the victim 
& the character & previous record of 
the aocusod, are matters which may 
be taken into consideration, after 
verdict, In determining the ^propriate 
punishment, all euoh matters must 
be brought before the ot. properly & 


egulorly.— R. v. PlLUK v 

>ILUK; (Mike), R. v. WoroniUK, [1933 ] 
W. W. R. 66; 60 C. C. C. 92.~-CAN. 

sk. .) — In determining the 

[uantum of pimiehment information 
,s to the general character of ttu? 
censed Sc of other material elnmm- 
tances may be given after conviction, 
ven though not in the form of eyi- 
Lenec proper, & it follows that where 
he actmsed has pleaded guilty & no 
%ddenco has been given the judge or 
naglstrate may hear a statoinonL 
rorn a police officer of the gatJiered 
»y him in his investigaiion of the 
rime, but all such inforiimtion 
lents must be given in the presenw of 
h© accused & his right to challenge them 
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h(»uld 1)0 protected Sc, if he oxorcisee 
hat right, proper proof ahooJd bo 
eqnirecl or the uifornui.tion ro obtuineu 
bould be Iguorod in rm^sing .^enfonoo. 
-H. V . Maukoff, 1 10 : i 6 1 .. H. 

67 ; [1037 J 1 D. L. H. 77; 67 Can. 


PART Xin. SECT. 3, SUB-SECT. 1. 

5182 I- Ccfiicurrent seTiicnces — Im- 
prifionme7it *£• P&nal servitude.]— A 
prisoner hav^ing been found guilty upon 
two cliorgos, the ot. sentenced Mm to 
five years' ponal servitude In respe< t 
of the first charge & to imprisonment 
for one year In respect of the second 
charge, the two semtenoos to run oon- 
ourrently.— H.M. Advocate v, Oabson, 
[19271 S. 0. (J.) 70.— SCOT. 
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either of ixoprisonment or penal servitude or 
preventive detention, to be served con- 
currently with a fresh sentence. — R. v. 
Powell (1933), 24 Or. App. Rep. 88, C. 0. A. 

6194. Add, Annoiaiion : — ^^Id* Morriss v. Winter 
(1929), 46 T. L. R. 643. 

5194a. Not Interrupted by period of special 

treatment ending appeal a^lnst another eon< 
viotlon.]-— In a proper case the ot. will order 
that the period of ‘‘special treatment ” under 
Criminal Appeal Act, 1907 (c, 23), s. 14, of 
an applt. already seri^g a sentence shall not 
be added to that term. — ^R. t>. Pox (1926), 
18 Or. App. Rep. 192, 0. O. A. 

6194b. .] — R. V, Haslah, No. 2839a, 

ante. 

5198a. No previous conviction.] — 

R. V, Bmmott (1928), 21 Or, App. Rep. 42, 
0. C. A. 

5201a. .1 — The ct. leans against a 

longer term of imprisonment with hard labour 
than two years. — R. v. Long (1927), 20 Or. 
App. Rep. 101, C. O. A. 

5208a. .] — The fact that a convicted 

prisoner has undergone terms of penal 
servitude does not of itself justify sentence 
to a further term ; all the circumstances of 
the case must be considered, including the 
magnitude of the latest offence. — R. t?. 
Knell (1926), 19 Cr. App. Rep. 169, O. C. A. 

5208b. Second offence of different 

nature.] — A previous sentence to penal 
servitude is not per ae a ground for the 
infliction of penal servitude on a subsequent 
conviction, especially for an offence of a 


different nature.— R, v. Pitt (1928), 2i Or. 
App. Rep. 41, 0. 0. A. 

5211a. When to he awarded under Penal Servitude 
Act, 1926 (o, 68).]— B. v, AsooLi (1^27), 20 
Or. App. Rep. 156, 0. 0. A. 

5217. Add, Annotation : — ^Refd. B. v. Townsend 
(1924), 18 Or. App. Rep. 99. 

5217a. .] — R. V. TownsbnJ>, No. 6049a, 

ante, 

5217b. .] — There is no rule of law or 

practice that the term of a first sentence of 
penal servitude is limited to three years. — R. v. 
Basirb (1926), 19 Or. App. Rep. 174, 0. 0. A. 

5238a. Power of ooiirt to call for expert 

reports.]-~-R. v. Hobbs (1928), 21 Or. App. 
Rep. 14, 0. 0. A. 

5239a. When justified — Necessity for compliance 
with statute.] — The mere fact that accused is 
within th^ statutory limits of age does not 
justify a sentence to Borstal discipline ; the 
other statutory conditions of Prevention of 
Crime Act, 1908 (c. 69), s. 1 (1), must be 
fulfilled. — R. V. Stenson & Wintbrbottom 
(1930), 22 Or. App. Rep. 18, 0. O. A. 

5239b. .] — \^ether a young offender is 

a person “ of criminal habits & tendencies ** 
or in “ association with persons of bad 
character,'* within Prevention of Crime Act, 
1908 (c. 69), s. 1 (1) (6), is a question of fact in 
each case ; but, sernhle : the evidence of 
such facts must be clear & certain : trifling 
offences or casual association with one 
criminal are not sufficient to satisfy the 
statute. — B. v, Connell & Ibvine (1930), 
22 Cr. App. Rep. 102, C. C. A. 


PART XIII. SECT. 8, SUB-SECT. 2. 

s i. Sentence imposed 

under provincial statute.] — Sect. 3 of 
Frittons &: Roformatories Act, R, S. C., 
1927 (c. 163), & sect. 42 (2) of PonJ- 
tentiary Act, R. S. O., 1927 (o. 154), 
wliloh provide that a terra of imprison- 
ment snail, xmloss otherwise directed in 
the sentence, beidu to run from the 
date of the sentence, do not apply to 
sentences Imposed under a prorinclal 
statute unless the provincial statute 
Itself, either directly or Indirectly, 
makes them applicable. At common 
law tbe period of Imprisonment is 
reckoned from the time the defendant 
is received into custody. — Hiksoh v. 
ANDERSON & WEDDERSPOON, [1930] 1 
W. W. R. 405 ; 2 D. L. R. 676 ; 53 
Can. C. C. 859 *, 24 S. L. R. 368.— 
CAN. 

t i. Release on bail — Whether 

time c(mnt8.] — Re Hood, [1928] 1 
D. L, R. 624 ; 49 Can. Grim. Cas. 191 ; 
69 N. S. R. 4;i.— CAN. 

•y. Of accused euiquitted on grmmd of 
insanity^ Powers of Lieutenant-Oover^^ 
nor A — 'R. V. OoLBMAN (N. S.) (1927), 
47 Can. Orim. Oae. 148— CAN. 

tz. AUemaHve sentences — Prisons dt 
Reformatories Ad, R. S. C„ 1927, s, 46 
'-Criminal Code, $. 242 (^.) — R. v, 
OUDAKm (Out.) (1929). 62 Can. Crtox. 
Oaa. 318.--^AN. 

PART XIlI. SECT. 8, SUB-SECT. 4. 

a 

viotion on a charge of robbery with 
violence the judge ordered prisoner to 
be whipped, 8c, not having stated the 
number of times he was to he whlpp^, 
provided for this la the record of oon- 
viotion In prisoner’s absence Helef .* 
the sentence was not illegal.— R. v, 
Hughes (1924), 35 B. C. R. 56.— CAN. 

g i, Seduction offences ,] — The 

maximum punishment under Criminal 


Code, 8, 213, istwoyears.fic whipping is 
not authorised Sc cannot be added to 
the punishment provided. — R. v. 
Hirsch, [1924] 2 W. W. R. 342 ; 42 
Can. Ortm. Cas. 158. — CAN. 

g ii, AssauU — By young person 

under sixteen .] — Mack AT v. Lamb, 
[1923] S. C. (J.) 10.-~^5COT. 

5280 1, p'irst offenders.]— Cir- 

curastauoes In which : — Held : whip- 
ping should not be imposed on a first 
offender only twenty years old, — R. v. 
Whepdale (Sask.), (1927] 3 W. W. R. 
704 ; 49 Can. Orim. Gas. 62.— CAN. 


PART XIII. SECT, 8, SUB-SECT. 6. 


h i. Power of court .] — Halifax 

OoRPN. V. Brown (1886), 18 N. S. R. 
(6 R. & G.) 103.— CAN. 

Ii — ^Where an offence is 

punishable by Imprisonment for mere 
than five years, a sentence of a fine Sc 
imprisonment in default of payment 
is improper. — R, v, England (1925), 
43 Can. Orim. Cas. 11 : 19 Sask. L. R. 
165 ; [19251 1 W. W. R. 2.37.— CAN. 


h iU. — — JurisdicHon of Supreme 
Court. I — ^Applt. was tried in the 
Supreme Ct, of the Northern Territory 
on an information charging him with 
malioiously publishing a defamatory 
libel, wae oonvicted Sc was sentenced 
to pay a fine & directed to be imprisoned 
until the fine was paid : — Held : apart 
from statutory restriction the dlrec^on 
for imprisonment was lawful. Sc the 
dtreotlon was not made unlawful by 
Criminal Law Consolidation Act, 1870 
(S. A«). aa* 305-.3e7, for the enforoe- 
paent of fines, — M oBIinnon v. R. (1927), 
40 0. L. R. 217.— AUS. 

nj j,, fiot paid — Warrant 

not acted on for five years,] — Arrest 
after five years upheld. — R, v, Mond- 
SHEiN (Man.), (19271 1 D. L. R.J64; 
C1927J 1 W. W. E. 101 ; 47 Can. <Mm, 
Chs. 68.— CAN, 


0 i. Fine for violation of Crimi7ial 
Code — Judge may not order paj/ment to 
Trrivate individ%tal.}—B.. v. England 
(1925), 43 Con. Grim. Cas. 11 ; 19 

Sask. L. n. 166 : [1925] 1 W. W. R. 
237.— CAN. 

sa. Reduction of fine on appeal — 
Effect of — On person by whom fine paid,] 
— Levine v. Wanless (Ont.) (1927), 
47 Can. Grim. Gas. 27^ —CAN. 

so. Right of munidpalUy to fine .] — 
A municipality has a right to fines 
where it has paid any part Cf the 
expense of prooeedings, whether the 
judge or the C?t. of Appeal imposed 
the fines. — W indsor v. A.-G. of 
Ontario, 11933] 4 D. L, R. 735; 
60 C. C. C. 401.— CAN. 


8l. Fine under Excise Act — Whether 
moperty of Dominion or Province .] — 
D, was oonvicted by an Ontario 
magistrate under sect. 176 of Excise 
Act., R.S.O., 1927, & sentenced to 
imprisonment for one month Sc a fine 
of $200, Sc In default of payment, to a 
further term of imprisonment for six 
months. He served the definite term 
of one month’s imprisonment In the 
common gaol at Nmth Bay Sc was 
then transferred to Burwash Industrial 
Farm, an institution maintained Sc 
administered by the Govt, of Ontario. 
While there, the fine of $200 was paid 
to that institution Sc the money wae 
transmitted to the Treasurer of Ont, 
from whom it was demanded by the 
Oomr. of Excise on behalf of the 
Receiver General of Canada. This 
action was brought to determine the 
ownership of the money : — Held : x 

a consideration of s^. 1086 of 

Criminal Code, sect. 133 of Excise 
Act. fit sect. 40 of Frisous fit Reforma- 
tories Act, 1927, the money in question 
is the property of His Majesty in the 
right of the Dominion.— R. v. A.-G. 
FOR Ontario, [1934] Ex. 0, R. 25 ; 
3 D. L. R 488 ; 61 0. 0, C. 359.— CAN. 
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Or. App. E«p'. 66, C. C. A." (1981), 23 | 

S289d. — — — — A number of offences com- 
mitted on the same day are not conclusive of 
cntninal habits or tendencies as they 
might be if they had taken place at some 
mtervals of time. — R. v, STEV^AJaT (1931), 23 
Cr. App. Rep. 61, C. C. A, 

5239e. — — — — ,] — In certain circumstances the 

very nature of the offence of which a young 
offender is convicted may justify a ct. in 
Rawing the infei^nce that he is of criminal 
habits or tendencies,*’ & accordingly amenable 
to a sentence of detention in a Borstal 
mstitution.~-R, v. Walding (1931), 144 
L. T. 672 ; 22 Or. App. Rep. 178 ; 29 Cox, 
C. C. 283, (?. O. A. ^ » 

5240. Add, Annotation : — Reid. R. v. Scoffin, 
[1930] 1 K, B. 741. 

5240a. Misstatement of age — Subsequent true 

statement dc good conduct — Sentence changed 
in favour of detention in Borstal.]— R. v, 

CtTBRAN (1930), 22 Or. App. Rep. 67, C. 0. A. 

5240b. Time for ascertaining age — Date of 

sentence.] — Where an accused person is con- 
victed at petty sessions & remitted to 
quarter sessions or assizes for sentence under 
Criminal Justice Administration Act, 1914 
(c, 68), 8. 10, as amended, the material time 
at which to ascertain his age in connection 
with the power of the ct. to order his de- 
tention in a Borstal institution is that when 
sentence is passed, not that of his con- 
viction. — R. V. Scoffin, [1930] 1 K. B. 741 ; 
99 L. J. K. B. 621 ; 143 L. T. 121 ; 46 
T. L. R. 311 ; 74 Sol. Jo. 216 ; 29 Cox, C. C. 
151 ; 22 Cr. App. Rep. 27, C. C. A. 

5241a. Youth of prisoner*] — Detention in a 

Borstal institution substituted for a sentence 
of imprisonment with bard labour passed on 
a boy sixteen years of age, — Thorpe’s Case 
(1918), 13 Cr. App. Rep. 176, 0. 0. A. 

5241b. R, V, Rankin (1932), 23 Cr. 

App, Rep. 200, 0, 0. A. 

5243a. ,] — Sentence of detention 

quashed. — R. v, Smke (1928), 20 Cr. App. 
Rep. 192, C. C. A. 


5244a. Sentence manifestly excessive.] — R. 

V, Gore (1929), 21 Cr. App. Rep, 176, C. C. A. 

5244b. .] — R. V, Thompson (1931). 23 

Cr. App. Rep. 76, C. C. A. ' 

5244o. «] — R. V, Phelps & Roberts 

(1931), 23 O. App. Rep. 77, O. C. A. 

6244d. Gormptlon of others In Institute 

likely.] — The ct, will not permit youths with 
very bad records, who are likely to corrupt 
others, to be sent to Borstal institutions. — R. 
V. Kneale (1931 ), 23 Cr. App. Rep. 73, C. C. A. 

5246a. .] — ^As a general rule, the term 

of detention in a Borstal institution should be 


three years. — R. v. Eevill (1925), 10 Or. 
App. Rep, 44, 0. 0. A. 

5246b. ,] — Term of detention in a 

Borstal institution increased to the maximum 
in applt.’s own interest. — R. v. Frier (1927), 
20 Or. App. Rep. 30, 0. C- A. 

5252a. Report of Prison Commissioners— Duty to 
state reasons.] — The Prison Commissioners in 
reporting, under Prevention of Crime Act, 
1908 (c. 69), s. 1 (1), that a case is not suitable 
for Borstal treatment would do well in future 
to attach their reasons. — R. v, Naylor, [1937] 
2 AU E. R. 379 ; 81 Sol. Jo. 370 ; 26 Cr, App. 
Rep. 77, C. C. A. 

5255. Add. Annotation : — Apld. R. v, Baxter 
(1024), 18 Or. App. Rep. 127. 

5258. Add, Annotaiwna: — FoUd. R. v, De€UQ(1924), 
18 Cr. App. Rep. 21. Refd. Ee Hector 
WTialing, Ltd., [1936] Ch. 208. 

6261a. .]— R. V, Dean, No. 8166a, 

ante. 

5869. Add, Annotation : — Refd. R. v, Hayward 
(1927). 137 L. T. 64. 

5279a. Effect of failure to refer to 

remanet.] — R. v, Murray, No. 6809a, post. 

5279b. Allegation of crime — ^No con- 

viction or admission.] — (1) In the statutory 
notice which must be served under Pre- 
vention of Crime Act, 1908 (c. 69), s. 10 (4), 
upon a person whom it is intended to charge 
with being a habitual criihinal, the prosecu- 
tion are entitled to include an allegation 
that the accused has committed a crime, 
although he has neither been convicted of 
that crime nor admitted his guilt in respect 
of it. 

(2) The argument ... is that the judge 
ought not to have discharged the first jury, 
but the judge in so doing exercised his dis- 
cretion & we have no power to interfere with 
the exercise of that discretion, which was 
exercised entirely in the interests of the 
accused (Hew art, L.C.J.). — R. v. Beadell 
( 1933), 77 Sol. Jo. 158 ; 24 Or. App. Rep. 
39, C. C. A. 

6279c. — Misdescription of one offence,] — 

In the statutory notice served under Pre- 
vention of Crime Act, 1908 (c. 59), s. 10 (4), 
on a prisoner who was to be charged as a 
habitual criminal, in the case of one of the 
three previous convictions on which it was 
intended to found the charge the offence was 
described as ** attempted shopbreaking & 
being in possession of housebreaking im- 
plements,” whereas in fact the prisoner had 
been convicted of attempted shopbreaking 
& being found by night armed with an 
offensive weapon with intent to break A 
enter a shop. The date of the conviction, 
the ct. of trial, the sentence were correctly 
set out : — Held : the prisoner had not been , 


PART Xin. SECT. 3, SUB-SECT. 8. 

ftg. Under Probation of Offenders 
Actf 1907 (c. 17).}— A licensed publican 
pleaded guilty to openinfir his licensed 
preinisos for the sale of intoxicating 
liquor during prohibited hours. His 
house was well conducted, Sc thi^ was 
his first oflonoo. The inagletrate 
haring gtvan deft, the benefit of the 
above Act : — Held : as there was 
nothing In the evidence as to ohaiaoter 
to bring the case within sect. 1, Sc the 
offence was not a trivial one. Sc thete 


were no extenuating circumstances, 
the magistrate was not oorreot in law 
In giving deft, the benefit of the Act. 

Before a magistrate deals with a 
case under the above Act, he should bo 
satisfied that the case falls under one 
of the specific heads of sect. 1, & should 
state explicitly on which of the grounds 
he relies if bo exeroises the discretion 
conferred on him by the Act. — GrxBoy 
V. Bbxnnan, [1026] I. R. 462. — IH. 

im. ** Suspended senience 
ing of ,) — The expr^lon as used in 
Otlmlnal Code. a. IfiSl. does not mean or 
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nfer that sentonoe muHt bo passed 
ts operation thou suspondod : il 
noans that no nentouco will bo passed 
miesH & until the offender iw called 
ipou to appear & roceiye judginont.— 
iU V, HiRBCH, {1924] 2 W. VV . K. 342 ,* 

■ 2 Can. Crim. Can, 153. — CAN. 

sd. Release on probation — No power 
0 impose fine.)— Where an offender 
eleafiied on probation under Grimhaid 
ToceduP© 0<me, s. 562 the imposition 
f a fine is Illegal.— KABnt BAxasu v. 
L. (1928), I. L. R, 10 Lah. 723.— DiD. 
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misled by the wrong description of the 
offence, & the notice was not thereby in- 
validated. — R. V. Wheian (1934), 24 Cr. 
App. Rep. 189, C. 0. A. 

5282. Add, Annotation : — Consd. R. v. Norman, 
[1924] 2 K. B. 315. 

6283a. Nothing must be stated to Jury 

about oharge until substantive offence dealt 
wUh.] — R. V, Tyreman, No. 6369b, post, 

5285a. ,] — An allegation of being a 

habitual criminal ought to be tried. — R. v, 
Nash (1927), 20 Or. App. Rep. 1, C. 0. A. 
Annotation R. v, Rutt (1928), 20 Cr. App. Rep. 

186. 

5285b. .]--R. V. RuTT (1928), 20 Or. 

App. Rep. 186, 0. 0. A. 

5288. Add, Annotation : — Folld. R. v, Lonsdale 
(1930), 47 T. L. R. 80. 

5289. Add, Annotation : — N.F. R. v, Lonsdale 
(1930), 47 T. L. R. 80. 

5289a. .] — No two or more persons 

should be tried together on charges of being 
habitual criminals, even though they have 
been included in one indictment for the 
purpose of trial for the crime of which they 
have been convicted immediately before the 
preferring of the charges of being habitual 
criminals. — R. v, Lonsdale, [1931] 1 K, B. 
191 ; 100 L. J, K. B. 212 ; 144 L. T. 192 ; 
47 T. L. R. 80 ; 29 Cox, C. C. 209 ; 22 Cr. 
App. Rep. 122, C. 0. A. 

5290a. Admission of being habitual criminal — 
Duty of court to explain charge.] — Before an 
admission of being a habitual criminal is 
accepted, it should be made clear to prisoner 
that the allegation is that he was a habitual 
criminal at the time of his arrest. — R. v. 
Donovan (1925), 19 Or. App. Rep. 2, C. C. A. 
5290b. Plea of guilty — Meaning should be 

explained.] — A plea of guilty on the allegation 
of being a habitual criminal should not be 
accepted until its meaning has been explained 
to the prisoner. — R. v. Wallace (1929), 21 
Or. App. Rep. 70, C. 0. A. 

5290c. Direction to Jury — Necessary contents.] — 
R. V, Dinsdale (1920), 19 Cr. App. Rep. 123, 
C. C. A. 

5290d. .]--R. V, Wealb (1927), 20 Cr. 

App. Rep. 153, 0. O, A. 

5290e. Objection to statutory notice — Discharge of 
Jury.] — R. V, Beadell, No. 6279b, ante, 

5299. Add. Annotation : — Refd. R. v, Stokell 
(1924), 18 Or. App. Rep. 156. 

5300. Add, Annotation : — Consd. R. v, Stokell 
(1924), 18 Cr. App. Rep. 166. 

5303a. .] — During the trial of accused as a 

habitual criminal the judge asked a police 
witness whether he knew anything of accused 
beyond his participation in the substantive 
offence which accused had confessed. The 
answer was ; ** I know he has been asso- 
ciating with convicted persons.” Associa- 

PART XIII, SECT. 4. SUB-SECT. 3.-~A. 

8x. By accused to rcfttrf charge — Though 
previous sentence of preventive detention 
proved,] — ^Wbere aoouBed is charged, 
under Prevention of CMme Act. 1908, 
with being a habitual criminal, 8c it 
is proved that he has on a previous 
occasion been found to be a habitual 
criminal & has been sentenced to 
preventive detention, the iury are not 
Dound to convict him ; the accused 


tion with convicted persons was not one of 
the grounds set out in the statutory notice 
to accused ; — Held : evidence of facta not 
included in the statutory norioe to accused 
must not be given at the trial by the prosecu- 
tion or by any of its witnesses, & the con- 
viction as a habitual criminal must be 
quashed. — R. v, Baxter (1924), 132 L. T. 
250 ; 27 Cox, 0. C. 689 ; 18 Or. App. Rep. 
127, C. 0. A. 

5303b. — ;— •] — No misconduct, whether criminal 
or not, may be given in evidence on the trial 
of an allegation of being a habitual criminal 
unless the statutory notice thereof has been 
served. — R. v, Stokell (1924), 18 Cr. App. 
Rep. 165, 0. C. A. 

5303c. .] — R. V. Tybeman, No. 6369b, post. 

5303d. .] — Evidence that accused is an 

associate of thieves is not admissible, as an 
allegation of being a habitual criminal, unless 
notice has been given of it. — R. r. Yarwood 
(1928), 21 Cr. App. Rep. 25. C. C. A. 

5303e. Unless verdiet unaffected by admission 

of other matters.] — Despite irregular admis- 
sions in evidence of offences not in the list 
of the statutory notice to persons alleged to 
be habitual criminals, the ct. may refuse to 
interfere if it is satisfied that in the absence 
of such evidence the jury would have found 
the same verdict. — R. v, Herbert (1931), 23 
Cr. App. Rep. 123, C. 0. A. 

5304<a. Admission of offence made before trial — 
For particular purpose.] — When a prisoner is 
charged with being a habitual criminal an 
admission by the prisoner that he has com- 
mitted an offence made before the trial may 
be given in evidence at the trial, & cannot be 
excluded on the ground that it was made 
for some particular or limited purpose. — R. 
V, Williams (1929), 141 L. T. 544 ; 21 Cr. 
App. Rep. 121 ; 28 Cox, C. C. 654, C. C. A. 

5304b. Must go to question whether prisoner 
habitual criminal when charged.] — R. v, 
Winn, No. 535.5a, post, 

5307. Add. Annotation : — Consd. R. v, Hayward 
(1927), 137 L. T. 64. 

5308a. .] — When accused is charged with being 

a habitual criminal, the three convictions 
forming the basis of the charge under Pre- 
vention of Crime Act, 1908 (c. 59), s. 10 (2) (a), 

^ must be strictly proved ; but evidence of 
^ other convictions may be ^ven, without 
production of the record Sl evidence identify- 
ing accused with those convictions, as evi- 
dence of character & repute ” under sect. 
10 (5), on the question whether accused is or 
is not leading persistently a dishonest or 
criminal life. Even apart from the statutory 
provision, such evidence can be given if 
there is any evidence that accused has 
adrnitted the convictions. — R. v, Hayward 
(1927), 137 L. T. 64; 28 Oox, 0. 0. 342; 
svt) nom, R. v, Hayward, tl. v. Lawhbnce, 
43 T. L. R. 350 ; 20 Or. App. Rep. 33, O. C. A. 

charged under Prevention of (Mme 
Act, 1908, with being a habitual 
criminal. Criminal Procedure (Scotland) 
Act, 1887, B, 67, does not apply. & the 
Bohed. of previous oonviotlous appended 
to an extract conviction which is itself 
oompetentlv proved cannot be used as 
evidence of those oonvlotlons for the 
purpose of supporting the ohai^. — 
O’Donnkll V , H.M. Advooatbj, [1030 J 
3. O. 1 (J),-*-SCOT. 


is entitled to lead evidence to show that 
be is not, at the date of the oharge, a 
habitual orimlnal, 8c it is for the Jury 
to determine, as a question of fact, 
whether, on the whole evidence 
adduced, the charge has or has not 
been estabUshed.—M* Donald v. H.M. 
Advocate, [19291 8. O. (J.) 76.— SCOT, 

PART Xin. SECT. 4, SUB-SKCT. 8.-0. 
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6309a. Conviction In Scotland.]— (1) Upon a 1 

charge against a person in Bngland of being j 
a habitual criminal under Prevention of | 
Crime Act, 1908 (c. 69), s. 10, a previous 
conviction of that person in Scotland upon 
indictment of a crime may be proved as one 
of the three previous convictions of a crime 
which must be proved against him under 
sect. 10 (2) before he can be found to be a 
habitual criminal, provided that the offence 
of which he was convicted in Scotland would 
also be a “ crime ” in England within the 
definition of that expression as set out in the 
Sched. to Prevention of Crime Act, 1008 (c. 59). 

(2) The notice of intention to charge the 
prisoner with being a habitual criminal 
wror^ly stated the particulars of one of his 
previous convictions in that the sentence was 
for two years’ imprisonment plus a period 
of 622 days remanet, & in the notice there 
was no i^ormation as to the remanet : — 
Held : the notice sufficiently informed tlie 
prisoner of what was alleged against him & 
was therefore a valid notice. — K. v. Murray, 
[1932] 1 K. B. 599; 146 L. T, 487; 48 
T. L. R. 255 ; 70 Sol. Jo. 166 ; 29 Cox, C. C. 
441 ; 23 Cr. App. Rep. 166 ; aiib nom. R. v. 
Morrison (1932), 101 L. J. K. B. 257, C. C. A. 

5312a. .J — Applt. was convicted of 

shopbreaking, & was sentenced to three 
years’ penal servitude. He was also found 
to be a habitual criminal on the ground that 
he had been convicted on three previous 
occasions & that he was leading persistently 
a dishonest or criminal Ufe, & he was sen- 
tenced to five years’ preventive detention. 
In Sept. 1923 applt. was sentenced to 
twelve months’ imprisonment as a suspected 
person, & he was released on July 23, 1924. 
Prom Sept, to Dec. 1924 he was in honest 
employment. He committed the shop- 
breaking for which he had now been sen- 
tenced on Jan. 2, 1925 : — Held : it was 
questionable whether, on these facts, the jury 
could properly have found applt. to be a 
habitu^ criminal, but if they had done so it 
must be on a direction to them that the burden 
of proof always rested on the prosecution to 
show that during the relevant period applt. 
had been leading, persistently, a dishonest 
or criminal life ; as there were passages in 
the summing up which might have conveyed 
to the jury that, when the prosecution had gone 
a certain length, the burden rested on applt. 
to show that he had turned over a new leaf, 
the conviction must be quashed. — R. v. 
Driscoll (1925), 89 J. P. 104 ; 41 T. L. R. 
426 ; 18 Cr. App. Rep. 184, C. C. A. 

5312b. .] — A jury trying the issiie of 

being a habitual criminal or not must be 
expressly warned, where the Crown proves 
such a previous finding, that the onus of 
proving that the accused is still a habitual 
criminal at the material period rests on the 
Crown & not that of disproving it onhim. — R. v, 
Knioht (1929), 21 Cr. App. Rep. 72, C. C. A. 

5314a. .] — (1) On the trial of an allega- 

tion that prisoner is a habitual criminal the 
direction that if the three statutory con- 
victions are proved, he must be so found, is 


incorrect ; his whole career must be con- 
sidered by the jury. 

(2) When a ct, in passing a sentence takes 
into account charges pending in another ct., 
the latter ought to be informed thereof, 
before passing sentence upon such other 
charges. — R. u. Taylor (1926), 19 Cr. App. 
B,ep. 140, C. C. A. 

5319a. .] — R. V. Hayward, No. 

5308a, ante. 

5322. Add. Annotation : — Retd. R. v. White & 
Shelton (1927), 20 Or. App. Rep. 61. 

6331a. .] — On the trial of an allegation of 

being a habitual criminal, the interval between 
the last two convictions is only one of several 
elements to be considered by the jury ; 
others are accused’s silence on his life during 
that interval, the nature of the crime, & the 
possession of housebreaking instruments & 
their number character at the time of 
arrest. — R. v. White & Shelton (1927), 
20 Cr. App. Rep. 61, C. 0. A. 

5341a. .] — R. V. White & Shelton, No. 

5331a, ante. 

5347. Add. Annotations : — Refd. R. v. Lavender 
(1927), 20 Cr. App. Rep. 10 ; R. v. White & 
Shelton (1927), 20 Cr. App. Rep. 61. 


5352a. .] — The mere fact that accused 

has done honest work in his latest interval 
of liberty is not a defence to the allegation that 
he is a habitual criminal. — R. v. Hayes (1926 ), 
90 J. P. 190 ; 19 Cr. App. Rep. 157, C. C. A. 

5355a. Duty of Judge.] — (1) The 

direction on the allegation of being a habitual 
criminal must explain the merits of an 
interval of honest work in each case. 

(2) The essential question is whether 
prisoner is a habitual criminal at the time 
when he is so charged. — R. v. Winn (1926), 
69 Sol. Jo. 674 ; 19 Cr. App. Rep. 1, C. C. A. 


5355 b. .] — A direction on the allega- 

tion of being a habitual criminal must deal 
with an interval of honest work, — R. v. 
Harry (1928), 21 Cr. App. Rep. 21, C. C. A. 

5355c. .]— On the charge of being a 

habitual criminal, it is not a conclusive 
defence that accused has done honest work 
since his last release ; it is for the jury on all 
the facts, including the most recent offence 
proved against him, to say whether he was, 
at the time of its commission, leading per- 
sistently a dishonest or criminal life.” — R. v. 
Lavender (1927), 20 Or. App. Rep. 10, 0. C. A. 

5356a. Periods without conviction — Should be put 
tojury.l— R. v. Millichamp (1929), 21 Cr. 
App. Rep. 106, 0. O. A. 


>357. Add. Annotation :—Consa. R. v. Norman, 
[1924] 2 K. B. 315. 

>358. Add. Annotation : — Consd. B. v. Norman, 
[1924] 2 K. B. 315. . . 

>359a. For the existing paragraph in onginal 
volume substitute the following paragraph 

1 Where a pei*son who has 

bpen found to" be a liabitual criminal & has 
been sentenced to preventive detenUon 
subsequently commits another crime & a 
nntiice is served upon him under the above 


PART XIII. SECT. 4, SUB-SECT. 3.— 
0. (a). 

5328 iii. .1 — To support a 

ebargo of habitually consorting with 


iputed thieves it must be shown that 
le persona with whom the aoetwea 
ibltually consorts are tWpves ^tb 
le reputation of beiofi: thieves, but 
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evidence that they are so reputed 
amongst the police is sufficient evidence 
of reputation. — G abriidl v . Libnthaix, 
[19301 S. A. S. li. 318.— AUS. 
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sub'sect., the jury are not boimd to find 
prisoner to be at the tdme when the verdict 
IS given a habitual oriminal* In every case 
it IS a question pf fact for the jury to say 
whether or not prisoner is i^ill a habitu^ 
criminal, & prisoner is entitled, notvHth- 
standing that he has previously been found 
to be a habitual criminal Sd sentenced to 
preventive detention, to call evidence to 
show that he is not at the material time a 
habitual criminal. — R. v. Norman, [1924] 2 
K. B. 315 ; 93 L. J. K. B. 888 ; 131 L. T. 
29 ; 88 J, P. 125 ; 40 T. L. R. 693 ; 68 
SoL Jo. 814 ; 27 Oox. 0. 0. 621 ; 18 Or. 
App. Rep. 81, 119, 0. 0. A. 

Annotation : — Refd. R. v. Tyreman (1925), 19 Or. App. 

Rep. 4. 

5359b. Conviction remitted.] — 

— (1) There ought not to be two indictments 
when all charges may be preferred in one. 

(2) Nothing must be stated In the presence 
of jurors about the allegation of being a 
habitual criminal irntO the primary charge is 
disposed of. 

(3) When a conviction as a habitual 
criminal has been remitted in view of the 
opinion of the Ct. of Criminal Appeal, it 
ought not to be alleged against prisoner on 
a subsequent trial. 

(4) On the issue whether prisoner has been 
leading an honest life, no evidence is admis- 
sible of periods or of facts which has not 
been set out in the statutory notice. — R. v. 
Tyrbman (1925), 19 Or. App. Rep. 4, 0. 0, A. 

5361a. .] — Before a sentence of pre- 

ventive detention can be passed three things 
are requisite : first, that prisoner shall have 
been convicted of being a habitual criminal ; 
secondly, that the ct. shall have taken such 
a view of the substantive crime of which 
prisoner has then been convicted as to think 
it right, by reason pf that crime not for 
any other reason, to pass a sentence of penal 
servitude ; & thirdly, that the ct., in the 
exercise of its independent discretion, shall 
be of opinion that by reason of the criminal 
habits & mode of life of prisoner it is expe- 
dient for the protection of the public that he 
should be kept in detention for a lengthened 
period of years. Sentence of preventive 
detention quashed where the judge at the 
trial had not exercised such independent 
discretion, but had treated the sentence as 
necessarily following the conviction as a 


habitual omnkial. — ^R. v. Faui*, [1925] 1 
K.B. 77; 94L. J. K. B. 63; 132 JU T. 159 ; 
88 J. P. 200 ; 41 T. L. R. 36 ; 69 SoL Jo. 
293 ; 27 Cox. 0. 0. 600 ; 18 Or. App. Rep. 
128, C. O. A. 

AnnotaiHon: — Expld. R. v. Turnbull (3 926), 19 Or. App. 155. 
5369a. .] — A term of penal servi- 

tude must not be inflicted, merely tp found 
the jurisdiction of the ct. to impose pre- 
ventive detention ; it must be warranted by 
the primary offence. — R. r. Ttonbouc. (1926), 
19 Or. App. Rep. 165, C. 0. A. 

63095. R. V . Thomas (other- 

wish Williams) (1928), 20 Or. App. Rep. 
172, O. C. A. 

5372a. .] — R. v, Papl, No. 5361a, anie , 

5373a. .] — R. u. McCarthy (1910), 4 Or. App. 

Rep. 198, 0. 0. A. 

53736 . .] — R. t,. Henry (1927), 20 Or. App. 

Rep. 117, C. 0. A. 

5373o« .] — Observations upon the torn of 

penal servitude preliminary to preventive 
detention. — R. v. Seable (1922), 17 Or. App. 
Rep. 86, 0. O. A. 

’ 5376a. .] — Sentence of preventive de- 

tention on habitual criminal quashed. 

Criticism of the practice of charging a 
prisoner after his I'elease with offences com- 
mitted prior to the commencement of his 
term of imprisonment. — R. r. Silverman 
(1935), 25 Cr. App. Rep. 101, 0. C. A. 

5385a. J — R. u. Beard (1927), 20 Cr. 

App. Rep. 156, 0. 0. A. 

5398. Add. Annotations : — Distd. R. v. Douglas 
(1926), 19 Cr. App. Rep. 119. Expld. R. u. 
Williams (1929), 141 L. T. 644. Consd. R. 
V. BeadeU (1933), 77 SoL Jo. 158. 


Sect. 6.— YOUTHFUL OFFENDERS (p. 491). 

See^ noWi Children & Young Persons Act, 
1932 (c. 46), 88. 15-23. 

5414a. Not certified lunatic.] — There is a 

legal pi^esumption that a certified lunatic is 
incapable of entering into a recognisance. — 
R. V, Green-Emmott (1931), 144 L. T. 671 ; 
22 Or. App. Rep. 183 ; 29 Cox, 0. 0. 280, 
C. 0. A. 

5415. Add. Annotation : — Consd. R. v. Sandbach, 
Ex p. Williams (1936), 51 T. L. R. 430. 

5416. Add, Annotation : — Consd. R, v, Sandbach, 
Ex p. WilUams (1935), 61 T. L. R. 430. 


PART xni. SECT. 6. 


i, ConviHion for assault — May 

be sentenced to whipping. 1 — MaoKat t?. 
Lamb, [1923J S. O. (J.) 16.-— SCOT. 


q L 


(1926), 47 (to. 

B. 0. R. 276.—OAN. 


Re 

Orlm. 


R. tJ. Slxjtn 
O ag. 77 ; 37 


HI. Notice to parent or guardian — 
Beaaonable notice,] — (1) A child, who 
pleaded guilty to a charge of theft 
woa opdaiued to appear for sentetico 
on a later date. On the specified date 
the magistrate, Instead of uronoimoing 
sentence, ordered the child to be sent 
to an industrial school in terms of the 
Children Act. 1908 (o, 67), on the 
OTOund that he had been found w^der- 
mg. Sc had a parent who did not 
exercise proper guardianship over 
him : — Beld : this order was a new 
proceeding imder the Children Act, 
Sc involved the abandonment ot the 
former jproceedings under the charge 
of theft ; Sc accordingly, the order was 


not affected by defects which existed 
in the former proceedings. 

(2) It is enough under Children 
Act, 1908 (o. 67), 8. 98 (1), if the parent 
has reasonable notice of the diets in 
the proceedings against the child. Sc 
it Is not necessary formally to cite the 
parent to attend the ot. — ^W hitb v. 
Jeans, [1911] S. C. (J.) 88.--3COT. 

ib. .] — ^The father of a 

** young person ** charged with theft 
was served by a constable with a 
written notice, signed by the constable, 
stating that his son had been summoned 
to appear at the police ct, on a charge 
of theft. Sc that the father or some 
other guardian must attend the diet. 
The notice also narrated tiie powers 
of the ct. over the parent conferred by 
Children Act, 1908 (c. 67):— Held .• 
the father had been sufficiently oer- 
tlorated that he must attend, Sc an 
obieotlon that, in the case at any rath 
of a yotmg person,** as opposed to a 
bhfid, an antecedent wanaat of the ot. 
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citing the parent to attend was neces- 
sary, repelled. — ^MoNTooMEEy e. Gbav, 
[1915] S. O. (J.) 94.-H5COT. 


PART Xni. SECT. 8. 


1 1 , Given after iXtegaX arrest, 1— • 

R. V, HQMVEm Re Levine Sc Ptzeb 
(Man.), (19281 3 D, L. R. 222 ; 11928 J 
1 W. W. R, 910 ; 49 Can. Orim. Gas. 
362.— CAN. 


t H. Appetd re-opened — No 

direction as to person to whom sur- 
render to be made ,] — R. v. Wah Luno 
(alias WONO Wa) (B. C.). 11928J 3 
W. W. R, 232 ; 50 Gan. Osixo. c3as. 
182.— CAN. 

f iii. Notiice of moUen must be 

given to sureties ,] — R, v, Runnbb, 11928) 
1 W. W. R, 921 ; 22 Sask. L. R. 478.— 
CAN. 


f jv, Whether discretion in court 

to refuse application .] — On an applica- 
tion on behalf of the Crown for the 
estreat of a recognisance of bail under 
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5420. Add^ AnnotcUiona : — Apid. R. v, Sandbach, 
Ex p. Williams, [1935] 2 K. B. 192 ; Thomas 
V* Sawkins, [1936] 2 K. B. 249. 

5426a. .] — Appct. was convicted of obstruct- 

ing a police constable in the execution of his 
duty, DV warning a street iwokmaker of the 
approach of the police & so enabling him to 
6vade arrest. Evidence was given at the 
police ct. that appct. had alre^y been con- 
victed of similar offences several times & 
that the infliction of a fine was no deterrent. 
The mamstrate ordered appct. to enter into 
a recognisance to be of good behaviour in the 
sum of £20 with two sureties of £10 each, or 
in default to be imprisoned for two months, 
Appct. sought a rule for a certiorari to quash 
the magistrate’s order on the ground that the 
magistrate had no jurisdiction to make it, 
because {a) there was no actual or appre- 
hended breach of the peace, by, or as a result 
of the conduct of the appct., & (h) the order, 
in effect, imposed a penalty different from & 
possibly more severe than the maximum 
which would be imposed for the offence of 
which appct. was actually convicted : — 
Held : the rule must be discharged, because 
the matter was within the discretion of the 
magistrate, who had exercised his discretion 
properly. — R. v. Sandbach, Ex p. Williams, 
[1935] 2 K. B. 192 ; 104 L. J. K. B. 420 ; 153 
L. T. 63 ; 99 J. P. 251 ; 51 T. L. R. 430 ; 79 
Sol. Jo, 343 ; 33 L. (1. R. 268 ; 30 Cox, C. 0. 

“ C. 

5448a. Recognisance imposed by Court of Appeal — 
Breach of — Restoration of original sentence.] 
— R. V. Wood (1930), 22 Cr. App. Rep. 128, 
C. C. A. 

5448b. ^ Offence of different character 

from original offence — Imposition of fresh 
recognisance.] — B. v, Gobe (1930), 22 Or. 
App. Rep, 129, C. C. A, 

5448c. Possibility of breach of the peace — Right of 
public to attend public meeting — On private 
premises.] — Applt. was one of the conveners 
of a meeting held to protest against a Bill 
then before Parliament in a private hall 
which had been hired for the purpose by one 
of the other conveners of the meeting. The 
meeting was extensively advertised the 
public were invited to attend it & no charge 
for admission was made. Resp., a police 
sergeant, & other police officers were refused 
admission to the hall, but they insisted on 
entering it & remaining there during the 


meeting. No criminal offence was committed 
by any person at the meeting, nor was there 
any actual breach of the peace or disorder, but 
resp. So the other officers had reasonable 
grounds for believing that, if they were not 
present at the meeting, seditioxis speeches 
would be made So that incitements to violence 
So breaches of the peace would occur : — Held ; 
resp. & the other officers were entitled, in the 
execution of their duty to prevent the com- 
mission of any offence or breach of the peace, 
to enter So remain on the premises. — ^Thomas 
V. Bawkins, [1936] 2 K. B. 249 ; 104 

L. J. K. B. 572 ; 163 L. T. 419 ; 99 J. P. 
295 ; 51 T. L. R. 614 ; 79 Sol. Jo. 478 ; 33 
L. G. R. 330 ; 30 Cox, O. C. 265, D. C. 

5452. Add. Annotations Apld. Freeborn v. Leem- 
ing (1925), 89 J, P. 179. Refd. Morriss v. 
Winter, [1930] 1 K. B. 243. 

5458. Add. Annotations : — Refd. Lewis v. Guest, 
Keen So Nettlefold, Watkins v. Same, Tucker 
V. Same, Ingram v. Orawshay (C^ffarthfa) 
(1927), 96 L. J. K. B. 664 ; North’s Naviga- 
tion Co. (1889), Ltd. V, Batten (1933), 150 
L. T. 186. 

5464. Add. Annotations : — Consd. R. v. Sheridan, 
[1936] 2 All K. R. 883 ; R. v. Manchester JJ., 
Ex p. Lever, [1937] 2 K. B. 96. 

5466a. Prevention of Crimes Act, 1871 (c. 112), 
s. 20— Attempted burglary.] — R. v. Bates, 
No. 6a, ante. 

5478a. .] — (1) In order that a person may be 

convicted imder Larceny Act, 1916 (c. 50), 
8. 28 (2), of being “ found by night having in 
his possession without lawdul excuse imple- 
ments of housebreaking”, it must be proved 
that he was found by night, in possession by 
night, of housebreaking implements. The 
finding So the possession must both be by 
night, &. the possession must be i>OBsession 
by a free man. 

(2). Where a person has pleaded “Not 
ginlty ” to an indictment & is about to 
stand his trial, he ought not to be invited to 
plead, in the presence of those who, as jurors, 
will have to try him, to another indictment 
which recites a previous conviction. — R. v. 
Hareis (1924), 94 L. J. K. B. 164; 132 
L. T. 672 ; 89 J. P. 37 : 41 T. L. K. 205 ; 
27 Cox, C. C. 746 ; 18 Cr. App. Rep. 157, 
C. C. A. 

5481a. .] — Qu. : whethei* in an indictment 

in which it is necessaiy to allege a previous 


Crown Suits Act, 1908» s. 5, the ct., 
on proof of the partioular case, IS 
bound to estreat, leaving: the person 
affected to the remedy provided by 
sect. 7 of the Act. — Re King & Scott, 
[1931] N. Z. L. R, 162.— N.Z. 

sk. Preach of recognisance — Whether 
ssnience pw original crime may be 
given.] — ^Where accused is boxmd over 
for two voars & Is charged before the 
expiration of the two years, he cannot 
be sentenced for the original crime 
without an Information chargring- breatih 
of recognisanco. — H.t?. Giasgow, [1937] 
I D. L. R, 059 ; 11 M. P. R. 142 ; 67 
Can. C. C. 392 ; 6 F. L. J. (Can.) 
229.— CAN. 

PARt xni. SECT. 10, SUB-SECT. 1. 

jj .] — Pltf., after oon- 

viotlon for manslaugrhtor, began m 
aotion for possession of to 

wbioh she & her husband, deft., lived, 


the property standing in her name 8z 
being registered under Real l^roperty 
Act : — field : there was no disability or 
inoapaoity of bringing the aotion, by 
virtue of Forfeiture Act, 1870 <c. 23). — 
Zawojowska V. Zawojowska (Man.), 
[1922] 3 W. W. R. 492.— CAN. 

PART Xin. SECT. 11, SUB-SECT. 2. 

■q. Previona conviction — Second 
offence not identical — Both included in 
one section.] — Under Liquor Act, 1925, 
1924-25, c. 53, a person convicted for 
any one of the acts which a. 78 declares 
to be offences Sc who is subsequently 
convicted for another of such acts is 
Ity of a second offence even though 

two offences are not exactly of the 

same ktod. — R. v. Pollaru (Sask.), 
[1928] 4 D. L. R. 623; 11928] 3 

W. W, R. 78 ; 50 Can. Crim. Caa. 157. 
—CAN. 

gj., Under repealed, Act.] 

‘ Previous oonviotion in Govern- 
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ment Liquor Control Act, 1928, c. 31, 
s. 178, means a conviction under that 
Act, & does not refer to convictions 
under prior Acta now rex)ealcd. — Ji. 
V. Ricebekg (Man.), [1929] I JJ. L. K. 
220 ; 50 Can. Grim. Cos. 387 ; [1928] 
3 W. W. R. 534.~-OAN. 

at. Interval between prosectUions 
longer than period limited Jor PfcsefU' 
lions ufulcr Act .] — Ar p. Woodh S.), 
[1928] 2 D. L. R. 771 ; 49 Caa. Crim. 
Gas. 141.--CAN. 

PART XIII. SECT. 11, SUB-SECT. 4. 

b — A document headed 

“ Certificate of ConvicUon '' Sc pur- 
porting to be a copy of a conviction 
irider Manitoba 'J’omperanoe Act, 
1924, in not pntof, under s. 151 <4) of 
(aovt. Litiuor Control Act, 1928, of 
conviction under the former Aot.- 
R. V. Kjcebero (Man.), [1929] X D. L. H. 
220 ; 50 Can. Crim. Gas. 387 ; [1928] 
3 W. W. R. 534.— CAN. 


J.S. 
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conviction under above sect.* the fact that 
at the same time prisoner* was convicted oi 
being a habitual crimiiial should be alleged. — 
R. V. WpjSTFAiX (1928), 21 Or. App. Rep. 40, 
0. O. A. 


5494. Add, AnnoiaMm : — ^Refd. Jones v. Thomas 
[1934] 1 K. B. 323. 

5609. Add, AnnoUUion: — ^Retd« Williams v. Rus^ 
seU (1033), 149 L. T. 190. 


Part XIV. — ^Appeal to Court of Criminal Appeal. 

5523. Add, Annotation: — Held* R. v, Birch 552S. Add, Annokdion : — Consd. R. v. Parkin 
(1924), 93 L. J. K. B. 386. (1928), 20 Or. App. Rep. 178. 


PART xm. SECT. 11, SUB-SECT. 5, 

55041 a* .] — Deft, waa con- 

victed of a second offence against 
Liquor Licence Act, the only evidence 
of the previous conviction being the 
production of a certificate under the 
Act, from which it appeared that a 
person of the same name & address as 
deft, had been previously convicted 
before the same magistrate : — Held : 
the evidence was sufficient. — IL v. 
Atkinson (N.S.) (1910), 44 N, S. R. 
521 ; 9 E. L. R. 212.— CAN. 

PART XIV, SECT. 1. SUB-SECT. 1. 

p i. Sentence already served. 3 

— A motion on behalf of the Crown 
under sect. 1013 (2) of Criminal Code 
for leave to appeal from a sentence is 
not “ a further or other criminal pro- 
ceeding for the same cause ** within 
sect. 1079 of the Code. Tlierefore the 
fact that the term of Imprisonment 
has been suffered before said motion 
has been made or, if granted, before 
the appeal comes on for hearing, does 
not take away the jurisdiction to grant 
the leave or entertain the appeal. — 
R. e. Kirkhaj^i, [1936] 3 W. W.R. 55 : 
4 D. L. R. 333 ; 04 Can. C. 0. 255 ; 50 
B. C. R. 197.— CAN. 


a 11 .] — atTRDITTA V. R., 

{19271 2 D. L. R. 577 ; {19273 S. C. R. 
80 ; 47 Can. Orim. Oas. 164.— CAN. 

a lii, .1— Bakbb V. R., 

{19271 2 D. L. R. 1097 ; {1927] S. C. R. 
284 ; 48 Can. Orim. Oas. 91.— CAN. 

a iv. — .) — Howlkt V. R., 

[1927] 3 D. L. R. 265 ; {1927) 8. 0. R. 
629 ; 48 Can. Orim. Oas. 139.— CAN, 

a V. .] — Cardinal v. R., 

{1927] 4 D. L. R. 325; [1927] 8. C. R. 
541 : 48 Can. Orim. Cas. 243.— CAN. 

a vi. .) — ^The general appellate 

jurisdiction of the Supreme Ot. of 
Canada Is confined to clvff mattors ; to 
found an appeal to the ct. In any 
criminal matter, resort must be had to 
some special statutory provision 
enacted by the Dominion Parliament, 
Save for the special ease provided for 
by sect, 1026 of the Criminal Code, the 
only right of appeal to the ot. In any 
criminal cause is that conferred by 
sect. 1023. For an appeal to come 
within sect. 1 023, the oonviotlon must 
have been affirmed by the ot. below Sc 
there must have been dissent by some 
member thereof on a question of law.— 
Steinbebo V, R., {1931] S. C. R. 421 ; 
4 D. L. R. 8 ; 66 Can. C. C. 9.— CAN. 


ti. .] — An appeal lies to the 

Supreme Ct. of Canada under Criminal 
Code, B. 1024, read with sect. 101 3, only 
where a dissenting opinion has been ex- 
pressed by a member of the ot, of appeal, 
upon a question which that ot, deems a 
question of law& pursuant to Its direc- 
tion.— Davis v. R., [1924] 4 D. L. R. 
848 ; {19241 S. C. IL 522.— CAN. 


tii. ^.]-^R. V. De Bertoli, {1927] 

3 D. L. R. 193 ; [1927] S. C. R. 454 ; 
48 Can. Orim. Cas. 118.— CAN. 


t iii. Whether grounds of dissent 

must be specified in judgment.] — Applt. 
was convicted. Sc upon appeal the 
conviction was affirmed by a majority 
of the ot.. the dissent of one judge 
being merely mentioned in the formal 
judgment. Under a recent amend- 
ment sub -sect. (6) was added to sect. 
1013 Orlmlual Code providing that, in 
case of a dissenting opinion, the formal 
judgment should specify the grounds 
in law on which such dissent was baaed. 
The Crown contended that, owing to 
the failure of the appellate ot. so to 
specify the OTounds of dissent, an 
appeal to this ot. was not open to 
applt . : — Held : this ot. hod jurisdiction 
to entertain this appoAl. The only 
sect, of the Criminal Code dealing with 
the jurisdiction de piano of the Supreme 
Ct. of Canada is sect. 1028, under which 
the fact there has been a dissent on a 
question of law ia the sole condition for 
the foundation of its jurisdiction ; the 
circumstance that the grounds of dis- 
sent are not specified in the formal 
judgment of the appoUato ot. does not 
avoid the faot of there having been a 
dissent, which is the only requirement 
contained In Criminal Oode, s. 
1028, — Keinblatt V. R., [19383 8, 0, R. 
694 ; [19341 1 D. L. R. 648 ; 61 

C. 0. C. l.-^AN. 

ft i, Boak, [19263 

8. 0. R. 481 ; 46 Can, Crim. Oas. 164.-^ 
CAN, 


a vU. .) — An appeal from the 

Judgment of Appellate Dlv. Ont. 
affirming applt. *8 conviction for steal- 
ing was dismissed, on the ground that 
there was no jurisdiction to hear the 
appeal, the questions raised, & on 
\^ioh there was dissent in the Appel- 
late Div., being all questions of fact, in 
regard to which there was no right of 
appeal to this ct. Assuming that the 
question whether there was any 
evidence to support a conviction should 
be deemed a question of law, yet the 
question whether the pi*oper lirferonoo 
has been drawn by the trial judge from 
foots established in evidence, is not a 
question of law but one of fact. — 
Gauthier v. R., [1931] S. O. R. 416; 4 
D, L. R. 582 ; 66 Can. C. C. 118.— CAN. 


a vlil. ^,3 — ^Applts. wore tried & 

convicted on a charge of assault 
occasioning actual bodily harm. On 
the hearing ot their grounds of appeal 
before the Ot. of Appeal, applts. moved 
also for leave to otolt new evidence. 
This motion was dismissed by a 
majority of the Ot. of Appeal, two 
i^udges expressing dissenting opinions. 
Later on, the Ct. ot Appeal rendered 
judgment affirming unanimously the 
convlotion of applts. ; & such judg- 
ment oontained also &■> paragraph 
mentioning the fact that dissenting 
opinions had been expresi^d by two 
members of the ct. on thejnotion to 
adduce new evidence : — Held : the 
dissent in the Ot. of Appeal on the 
motion for leave to introduce new 
evidence is not a dissent of that ct. 

cainst the affirmance of applta/ oon- 
viotion on a question of law ;within 
sect. 1923 of the Criminal Code. — 
YiP Sin® V. R., [1985) S. O. R. 635 ; 
3 D. L. R. 798 ; 64 Can. C. C. 47.“- 
CAN. 


a ix* Conflict of judgmenU ,) — 

Applt. was an insolvent trader had 
been oonvioted under sect. 417c Ok, O. 

64 ^ 


for not having kept proper books of 
account. AppUoatlon for leave to 
appeal under sect. 1025 Cr. C. was made 
on the ground that, Inasmuch as 
sect. 417c Or. C. was allied to have 
been virtually abrogated by sect. 193 
of Bkpoy. Act subsequently enacted, 
the decision of the appellate ot. in 
affirming the conviction failed to apply 
the principle of law that a subsequent 
statutory enactment has tlie effect of 
abrogating an anterior enactment 
which is inconsistent with It ; &, at the 
hearing, counsel for appet. cited three 
judgments which wore alleged to be in 
conflict with the above decision : — 
Held : the application for leave to 
appeal should be dismissed as the 
judgments cited were not rendered 
“ In a like case & by an ** other ot. 
of appeal ** within the provisions of 
sect. 1025 Or. C. ; they were not in 
conflict with the decision intended to 
be appealed from : the appellate ot. 
liad clearly admitted the principle of 
law above cited ; but it had hold that 
sect. 193 of the Bkpoy. Act was not 
inconslstont with the provisions of 
sect. 417c Or. C. — Lieblinq v. R,, 
ri932] S. 0. R. 101 ; [1982J 1 D. L. R. 
232 ; 67 O. O, O. 113.— CAN. ^ 


a X. .1 — The provisions 

of sect. 1025 of the Criminal Code, 
giving right of appeal to the Supreme 
Ct. of Canada, upon leave to appeal 
being sauted, “ if the judgment 
appealed from conflicts with the judg- 
ment of any other ot. of appeal,” 
must bo taken to refer to cts. within 
the Jurisdiotion of the Dominion 
Parliament & not to cts. outside the 
Canadian territory, — ARoadi v. K,, 
[1982] S. a It. 158 ; [1932] 2 D. L. R. 
429 ; 67 O. O. 0. 117.— CAN. 

a xi. .] — Chalmers v. R., 

[1933] S. O. R. 196 ; 2 D. L. R. 789. 
—CAN. 


a xii. 1 — In order to obtain 

leave to appeal to the Supreme Ct. of 
Canada in a criminal case under sect. 
1025 of the Criminal Code, it Is not 
necessary that the judgment from which 
It is sought to appeal Sc that ot any other 
ot. of appeal should have been rendered 
in cases in all respects the same ; but 
there should be a conflict between the 
two Judgments upon a question of 
law similar in both cases, — Thif- 
FAULT V, R., [19881 s. 0. R. 242 ; 
3 D. L, R. 691; 60C. C. C. 97.— CAN* 


a xlil. .3 — In regard to the 

right to cmpeal under sect. 1025 of the 
Criminal Code, ** in a like cose means 
that the same point of law was in- 
volved, with conflicting Judgments. — 
Levesque Sc Gravelinb v. R.. {19841 
4 D. L. R, 416 ; 62 0. O. C. 24L— UAN. 


a xiv. — .3— When the con- 

viction of an accused la grounded 
exclusively on circumstantial evidence^ 
the rule acted upon by the decisions 
of several cts. of appeal throughouti 
Canada has been that **in order to 
Justify the inference of guilt, the in- 
culpatory facts must be incompatible 
with the innocence of the accused &; 
Incapable ot any other reasonable 
hypothesis than that of his guilt'*; 
Sc when that principle is compared 
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552Sa. — — ^ .] — ^After a trial at quarter 

sessioiQB, the recorder granted a certificate, 
upon counsel submitting that he desired to 
argue the accuracy of the direction to the 
jury on one part of the case. The recorder 
stated that he adhered to his direction ^ 
granted the certificate merely to obviate 
any injustice : — Held : such certificat/e was 
wrongly granted. The convicted person was 
entitled to make an application to the Ct. of 
Criminal Appeal for leave to appeal, & there 
was no possibility of injustice. — v. Bose- 
LEY, [1937] 4 All E. R. 100, C. C. A. 


5528b. In what circumstances.] — R. c. 

P^UBKIN (1928), 20 Or. App. Rep. 178, O. 0. A. 

5532. Add, Annotations : — ^Refd. Be Pitts, Cox v, 

Kilsby, [1931] 1 Ch. 546 ; Beresford v. Royal 
Insurance Co., [1937] 2 K. B. 197. 

5534i. Add, Annotation : — Retd. R. v. Cope (1925), 
94 L. J. K. B. 662. 

5585. Add, Annotation : — Retd. R. v, Teesdale 
(1927), 91 J*. P, 184. 

ooovn. — — .J — ijuo ct/. wui noli review a 

summary conviction of an incorrigible rogue, 


with the principle expounded in this 
case by the reasons of ludgnnent of the 
appellate ot., it must be held that 
thei^e exists, between the aboye 
deoisions & the judment appealed 
from, the conflict required by sect. 1026 
of the Orimlnal Code ; &, therefore, 
leave to appeal to this ot. should be 
granted, as such rule of law Is of 
sufficiently general importance to 
justify such leave, — F raser v. K., 
[1936i S. G. K. 1 ; 65 Can. O. O. 1 ; 
1 D. L. B. 530 ; 5 Can. L. Jo. 275.-~CAN. 

a XV. CHminutproceediTiM.] 

— Under the provisions of sect. 1025 
of the Criminal Code, a party applying 
for leave to appeal must show that 
‘*the judgment’ appealed from con- 
flicts with the judgment of any other 
Ct. of Appeal in a like case : — Held : 
(1) a judgment of a Ct. of Appeal “ in 
a like c^ase ” must be a judgment 
rendered in criminal proceedings or 
upon criminal matters ; (2) the 

Suprenw) Ct. of Canada, is comprised 
among the Ota. of Appeal contemplated 
in that sect.^ — M inuen v. K., [1935] 
S. O. K. 609 ; 4 D. L. E. 593 ; 64 
Can. 0. C. 322.-- CAN. 

a xvi, Plea of autrefoU convict ] 

— B. v. Ballard, {19321 4 D. L. B. 
461 ; 58 C. C. 0. hs.— -CAN. 

00 i. Effect of repeal of pro' 

visions for staHng case pending appeal.] 
— W^here the trial judge reserved a 
case for the ct., but before it came on 
for argument, the sects, of the Code 
allowing a stated case were repealed, 
& the ot. set aside the conviction 
& ordered a new trial ; — Held : the 
amendment of the Code did not abro- 
gate the rights possessed by prisoners 
on the date when they were convicted, 
but such rights must be determlnea 
under the old & not under the new 
provisions of the Code, whick were not 
then in force. — R. v, Taylor & Young 
(1924), 41 Can. Crlm. Cas. 212; 66 
N. S. B. 500.~-CAN, 

0 Crown — Principles 

applicable .] — On an api>cal by the 
(Jrown from an acquittal those rules 
are not appropriate in aid of the Crown 
which when an a-iicused Is appealing 
from a conviction are applicable in aid 
of his appeal, since they are based on 
the traditional policy of the English 
law for the safeguarding of life & 
liberty that cyerythtng must be 
assumed In favour of innocence 6c that 
guilt must be established beyond 
reasonable doubt, — ^R. v. Ourlbtt, 
[19361 2 W. W. R. 628 ; 3 D. L. B. 
199 ; 66 Can. C. C. 266.— CAN. 

0 ii, — ,] — On an appeal 

by the Crown from an acquittal the 
ct. should not set aside the verdict or 
grant a new trial, even if misdirection 
et the jury on a material matter be 
Shown, if the accused cm satisfy It 
that upon the evidence adduced such 
room exists for the entertainment of a 
reasonable doubt as to his guilt that 
according to every reasonable pro- 
bability an impartial jury properly 
instructed would hare retarned the 
same verdict : but in such event the 
ot. ^ould hold that no ** substantial 

S qr miscarriage of Justloe,** 

I the meaning of sect. 1014 (2) 


of Criminal Code, has occurred. lu 
interpreting '* substantial wrong or 
miscarriage of justice in sect. 1014 (2) 
on appeals l)y accused pc^rsons & 
ft)rmulatmg for that purpose the rule 
that, misdirection in a material matter 
having been shown, the onus is on the 
Crown to satisfy the ot. that the Juit, 
charged as it should have been, could 
not as reasonable men have done other- 
wise than find the accused guilty, the 
(its. have always had in mind the safe- 
guards which under our criminal law 
acjousod persons have thrown about 
them to protect them from the pos- 
sibility of Injustice, such as the pre- 
sumption in favour of life, liberty & 
Innocence, & the maxim that no one 
is to be twice platjcd in jeopardy for 
the Ha.me offence. These safeguards 
arc, however, alien to the status of the 
Crown, or. in other words, an accused 
should not lose their bonefli, on an 
appeal by the Grown merely bemuse 
the Crown has now been given the right 
to appeal & the amendment giving 
that right says nothing about changing 
said rule. — B. v. Bourgeois, fl937] 2 
W. W. B. 97.— CAN. 

kk i. .1 — B. V, Cowell (Saak.) 

(1928), 60 Can. Crim. Cas. 381.— CAN. 

kk U. .1— B. V, WIGGINS (N. B.) 

(1928), 60 Can. Crim. Cas. 193.— 
CAN. 

kk iii. Evidence to support con- 

viction .] — R. V. Fletcher & Pinel 
(1930), 64 Can. C, O. 116.— CAN. 

kk Iv, On an appeal by the 

Crown from an acquittal, the ground of 
appeal being that the trial judge was 
without jurisdiction, he having been 
compulsorily retired under soot. 26 of 
Judges Act, 1927 : — Held: since the 
only ground on which the Crown has 
a right of appeal under sect. 1013 (4) 
Criminal Code is one involving a 
question of fact, the appeal must be 
dismissed. — R. v. Grotsky, fl936] 1 
D. L. B. 128 : [1936] 3 W. W. R. 257 ; 
64 Can. O.C. Mb ; 6 F, L. J. (Cap.) 132. 
—CAN. 

sd. Jury illegally constituted — Leave 
of Court of Appeal necessary. v. 
Boak, [1925] 3 B. h, R* 887 : [1926] 
8. C. R. 625 ; 44 Can. Crim. Oaa, 218. 

—CAN. 


se. After dismiasai of information — 
Failure of informant to appear,}— The 
right of appeal given by Criminal Code, 
A, 749, against the dismissal of an 
information or complaint does not 
exist when the dismissal Is due to the 
oomploinant's or informant's fadlore 
to appear, — Ghittbrman v, Ralph 
(Sa8kj^^988) 2 W. W. B. 631 ; 60 


Can. 


Cas. 282.— CAN. 


st. Obfeetion to transcript of evidence — 
TransUdion ,] — Part of the evidence on 
a charge of murder was given In Irish, 
which was tr^lated Inra English, so 
that it might be understood by the 
ludge, the Juiy, & others concerned 
in the case. This evidence was not 
officially reoOTded In Irish as given, but 
only as It was translated into English, 
& objection to the transcript was taken 
on behalf of the accused, who sought 


leave to amend their notices of appUba- 
tion for leave to appeal (wWch had 
already been served) by including this 


objection : — Held : as It is not an 
essential requisite for the purpose of 
an application for leave to appeal to 
have a complete transcript or any 
transcript of the evidence before the 
ot., the ct., being satisfied that the 
transcript of the note of the 
interpreter's rendering of the evidence 
was a completely accurate record 
& fully adequate for the purpose of 
disposing of the applications for leave 
to appeal, 6c having regard to all the 
facts, refused to allow the notices of 
application for leave to appeal to bo 
amended. — A.-G. v, Joyce, A.-G. v, 
Walsh, [19291 I. B. 626.— IR. 

gg. To cemniy court — Under Summary 
Convictions Act — Whether trial de novo.] 
— R. V. Lauiuente (B. C.), [1928] 3 
W. W. B. 266.— CAN. 


' 6628 i. Certificate granted — Only 
where ii4dge has doubt on oa4e.)— The 
trial judge must have on opinion or 
belief of the fitness of the appeal upon 
questions of fact or mixed questions of 
law 6c fact involved ; the bnrden on 
him would appear, therefore, to be 
pTcater than if he were asked to grant 
leave to appeal. — R. v, Payette, 
[192611 B.Ii.R. 112; [192413 W. W.R. 
^3.— CAN, 

5628 ii. Form of certificate .] — A 

certificate stated ^nerally that the 
case was a fit one for appeal : — Held : 
not such a certificate as 13 & 14 Geo. 6, 
0. 41, contemplated, — R. v. Soott & 
Williamson (1924), 56 O. L. R. 326; 
43 Can, Crim. Cas. 364. — CAN. 


6628 lil. Whether applicable to trial 
without Tews, [1926] 1 

W. W. B. 321 ; 46 Can. Crim. Cks, 
116 : 22 Alta. L. B. 161.— CAN. 


sh. No formal conviction before co^Irt,] 
■—On on appeal from a summaiy con- 
viction under the Government IJquor 
Act, R. S. B. O., 1924, c. 146 BTsW 
applt. was not deprived of his right to 
appeal by the fact that on the opening 
of the appeal no formal conviction had 
yet been drawn up & returned to the 
ot. : nor hy the fact that the fine 6c 
costs imposed by the magistrate Sc 
paid hy applt. had been remitted by 
the magistiate to a government dej»art- 
ment Sc were not in his possession when 
the notice of appeal was served on him. 
— R. V, Kamway (B. O.), [19291 3 
W. W. R. 165 ; 52 Can. Crim. Cas. 1 88. 
—CAN. 


si. Appeal by Croum again>st acquittal 
— Power of High Orntri to review cm- 
dcnce.l— S heo Swabup v. King-Em- 
peror (1934), 78 Sol. Jo. 600, P. C. — 

IND. 


so. Swn/mary 
ffuilti/.}- K. V. 
W. W. K. 321. 


conviction — Pico 
irKiDOE, [f937l 

CAN. 


of 


PART XIV. SECT. 1, SUB-SECT. 2. 

n j . ] — Wheie It was for the trial 

judge to decide whether prisoner’s 
explanation oouJd reasonably be true. 
Sc it was to be assumed from the fact 
of his finding prisoner guilty that he 
thought it could not reasonably be 
true, in which the ot. concurred 
Held: not the function of the ct, to 
retry the case. — B. v, OooEE (1923), 67 
N. S. K. 362.— CAN. 
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but it will insist that quarter sessions, for 
the purpose of sentence, shall hear nothing 
but legal evidence. — R. v. Dean (1924), 18 
Cr. App. Rep. 133, 0. O. A. 

Annotations : — Retd. R. v. Cope (1925). 94 L. J. K. B. 662; 

R. r. CadwelJ (1927), 20 Cr. App. Rep. 60. 

5536b. .] — The machinery of Vagrancy 

Act, 1824 (c. 83), must not be used merely 
because a crime is suspected, but the legal 
evidence to establish it fails. Sentence 
reduced. — R. v. Cad WELL (1927), 20 Or. App. 
Rep, 60, 0. 0. A. 

554i2a. Good defence in law.] — R. v. Griffiths, 

No. 5035a, ante, 

5542b. Plea due to improper inducement.] — 

Leave to appeal granted where applt. was 
tricked into pleading guilty by a detective. — 
R. V, Chadwicke (1932), The Times,” 
Nov. 22. 

5542c. .] — The ct. will not grant leave to 

appeal against conviction after a plea of 
guilty pleaded by counsers advice. — R. v, 
Dawson (1924), 18 Cr. App. Rep. Ill, C. C. A. 

5549a. .] — R. v, Lambert (1926), 19 

Cr. App. Rep. 131, C. C. A. 

5550. Add, Annotation : — Consd. R. v. Smith, 
fl925] 1 K. B. 603. 

5550a, .] — R. v. Smith, No. 1810b, ante, 

5554a. Order for payment of compensation — ^For- 
feiture Act, 1870 (c. 23), s. 4.] — There is an 
appeal to the Ct. of Criminal Appeal against 
an order made under above sect., for the 
payment of compensation by a person con- 
victed of felony to a person aggrieved by 
loss of property suffered by him through the 
felony, because by the sect, such compensa- 
tion constitutes & is enforceable as a judgment 


debt, & is therefore a ** sentence ” within 
Criminal Appeal Act, 1907 (c. 23), s. 21. — 
R. V. Jones, [1929] 1 K, B. 211 ; 98 L. J. 
K. B. 174 ; 140 L. T. 144 ; 21 Or. App. Rep. 
69; 28 Cox, C. C. 572, C. C. A, 

I RRAA. — Refusal of applications 

for an extension of time within which to 
appeal made after considerable delay dt only 
upon the quashing of the convictions of two 
co-deft»., the ct. holding that it was the 
practice not to grant any considerable 
extension of time, unless it appeared on the 
application that there were such merits that 
the appeal would probably succeed. — ^R. v. 
Marsh, R. v, Biokerdikb, R. v, Glen (1935), 
26 Cr. App. Rep. 49, C. C. A. 

5565a. .] — The fact that a feUow 

prisoner’s conviction has been quashed is no 
reason for extending the time. — R. v, Rigby 
(1923), 128 L. T. 800 ; 87 J. P. 123 ; 39 
T. L. R. 453 ; 67 Sol. Jo. 681 ; 17 Cr. App. 
Rep. Ill ; 27 Cox, C. C. 411, C. C. A. 

5570a, .] — R. v, MaoWiluam (1928), 21 Cr. 

App, Rep. 31, C. C. A. 

5570b. Computation of time — Whether Sunday 

included.] — For the purpose of the statutory 
notice of appeal Sunday is not a dies non, — ■ 
R. V, Grbvillb (1929), 21 Cr. App. Rep. 108, 
C. C. A. 

5572. Add, Annotation : — Refd. R. v. Porter (1927), 
20 Cr. App. Rep. 65. 

5574a. Registrar must be Informed at 

earliest possible moment.] — When leave is 
sought to add new grounds of appeal they 
should be communicated to the registrar at 
the earliest possible moment, — R. v, Hodg- 
son (1924), 18 Cr. App. Rep. 7, C. C. A. 


Bk. Meaning of conviction,] — A coH’ 
viction, at common law, in Btrictnees, 
couBists of verdict, indgment, & 
sontonoe. The word, however, is some* 
times used as moaning the verdict of a 
jury &, at other times, the sentence of 
the ct. Criminal Procedure Code uses 
the word in both senses. The meaning 
of the word “ conviction ” In sect. 
439 (6), In relation to a case like the 

8 resent, limits the accused to impugning 
lie judgment of the ct. which sen* 
tenoed him. — StTPERinTENUENT & Rk- 
MEMBRANOBR OF LEGAL AFFAIKS, 

Bengal v, Jnankndra Nath Ghosh 
(1929), I. L. R. 66 Calc. 1145.— IND. 

PART XIV. SECT. 1, SUB-SECT. 3. 

0 i. What is — Not sentence for 

rape,] — R. v. De Young, R, v, Lm- 
DiARD, R. V, Darung (1927), 47 Can. 
Grim. Oas. 207 ; 60 O. L. E. 155.— CAN. 

b1. Jurisdiction of Supreme Court of 
Canada — To hear appeal from addition 
to sentence by lower court ,] — There is 
no jurisdiction in the above ct. to 
entertain an appeed against an addition 
to sentence by appellate ots., as under 
Criminal Code, s. 1024, the right of 
appeal is restricted to an appeal against 
the affirmance of a oonviotlon. — G old- 
HAMMEB V, 11., [1924] 3 D. L. R. 1009 ; 
[19241 S. C, R. 290 ; 6 O. B. R, 129.— 
CAN. 

■m. Leave to appeal — - Adequate 
reason must he shown. v, Hablton 
(O nt.) (1929), 52 Con. Crim. Oas. 310, — 
CAN. 


PART XIV. SECT. 2. 

6666 i. , Discretion of cowrf.l— 

It Is not the practice of the Ct. of 
Criminal Appeal to entertain any 
application for an extension of time. 


whether to apply to the trial Judge for 
a certificate for leave to appeal, or to 
give notice of appeal, or to ^ve notice 
of application for leave to appeal, if 
appet. does not, at the time of appl 3 dng 
for such extension of time, show that 
he proposes to rely upon groimds of 
appeal, or grounds for applying for 
leave to appeal, which arc grounds 
such as can ho entertained by the ct. 
in the exercise of its statutory juris- 
dloUon.— A.-G. v, M'Gann, [1927] 
I. R, 503.— IR. 

sn. Notice of appeal defective.] — 

R. V. Moyle (Out.), [1927] 3 D. L. R. 
639 ; 47 Con. Orim. Oas. 349.— CAN. 

BO. Under Criminal Code, e, 750.1 — 
R, v, Norman (Out.) (1923), 49 Can. 
Orim. Cas. 405.— CAN. 

Bp. .] — R. V, Fraser (F. E. I.), 

[1928] 1 D. L. R. 803 ; 49 Can. Orim. 
Oaa, 189.— CAN. 

Bq, .1 — R. V, Wenn (Ont.) 

(1928), 49 Con. Grim. Cas. 401.— CAN. 

gr. Under Criminal Code, 8. 750 (6).] — 
R. V. BounLTER (N. 8.) (1928), 50 
Con, Grim. Cas. 186. — CAN. 

t 1, Want of means .] — On 

an application for an extension of 
time within which to appeal, which 
was not made tmtil six months after 
conviction : — Held : fl) want of means 
was not a sufficient grotmd on which 
to base the application ; & (2) In view 
of the , delay In applying, very 
exceptional oircumstanoea would have 
to be established before the ot. would 
be justified in granting the applica- 
tion. — R* V. Sunderland & Sunder- 
land (1927), 28 S. R. N. S. W. 26.— 
AUS. 

f fL —— After removal to perU- 
terUiary — Special , reasons m\m he 
shown,] — R. V, ScOiT, 119291 1 D. L. R. 
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842 ; 1 W. W. R. 320 ; 51 Can. Grim. 
Oas. 104 ; 24 Alta. L. K. 42,— CAN. 

f iii. .] — A statute required 

notice of app^ more than fourteen 
days before a sitting. Notice was 
filed on Dec. 2, the next sitting being 
Dec. 16 : — Held : the appeal could not 
be heard. — R. v. Ogilvie, Re Ogilvie 
V. Finley (1931), 57 O. O. O. 195 ; sub 
nom. Ogilvie r. Finlbv (1033), 46 
B. C. R. 76.— CAN. 


f iv. After acquittal — Application 

ex parte .] — Leave to extend the time 
for giving notice of appeal from an 
ucqnittal will be granted ex parte 
wliore are circumstances justifying 
this course.— R. v. Chow Wai Yam, 
[1936] 2 I). L. R. 100; 50 B. O, R. 
347 ; 65 Can. C. C. 189.— CAN. 


Bt. Application for — To whom made.] 
— When the Ct. of Appeal is sitting an 
application under sect. 1018 (2) of 
the Criminal Code for an extension of 
the time for an appeal should be made 
to the ct. 8c not to a Judge thereof in. 
Chambers. — R. v, Harry Chow (B. C.), 
[1929] 1 W, W. R. 270.— CAN. 


PART XIV. SECT. 8. 

6672 111. ite R. V, 

LeBlano, [1928] 1 D. L. R. 639 ; 49 
Can. Crlm. Cas, 136.--tCAN. 

BX. Service — Upon Attorney -General.] 
— ^Notice of appeal must be served upon 
the Attorney-General, 8c, not upon 
Crown Prosecutor. — Connelly v, R,, 
[19341 1 D. L. R. 729 ; 60 0. O. O. 368. 
—CAN, 


BB. — — .1 — ^Notice of appeal must be 
served upon resp. 8c upon the justloO 
who tried the case, or the appeal is 
Invalid. — ^Eleniuk v. Turnbull, 
[1935] 2 D. L. R. 736 ; 63 Can. 0. O. 
857,— CAN. 



i42Sa« Ounynghah 

(1760), 1 Bit 27, n. 4 4 B. H. 10, L. O. 

Annoto(H(m Ker «. Wftnohpi>e (1810), 1 BU. l. 

14^3Ba« -•#]— ^Where by her will a wife 

earpresely refrained from exercising a power 
of a|)|Ktotjm which she had, but abstained 
from e^idjniguishing it dc confined the opera- 
tion of her will to her own property, & there 
was nothing In^ the husband a will which 
either put the wife to her election or put her 
in the position of seeking at the same time to 
^probate &; to reprobate its provisions i — 
MAd : ^ she was In no way precluded from 
excKToising her power of appointment by a 
subsequent will.-— Gray v. Perpetual 
Trustee Co., [1928] A. O. 391 ; 97 L. J. 
P. C. 86 ; 139 L. T. 469 ; 44 T. L. K. 654, 
P. 0. 


1462. Add, Annotation : — Refd. Be Williams, Wil- 
liams V, All Souls, Hastings (Parochial 
Church Council), [1933] Oh. 244. 

1516a. Two claims under marriage settlement — 
One claim statute-barred but satisfied by 
legacy in will-— Other claim ignored by will.] — 
A testator by a settlement made on his first 
marriage in 1884 covenanted (a) that he 
would take out a policy of insurance of 
£2,000 payable on his death to the trustees 
of the settlement, & (6) that he would by 
^ will bequeath to the same trustees all his 
interest in every copyright to which he was 
entitled. Testator never took out a policy 
of insurance, but by his will he boipicathod 
to the trustees of the settlement £2,000 in 
full satisfaction of all obligations arising oul 
of the covenant to effect such a policy, &: 
he left/ the residue of his property, which 
included the copyrights, by way of a general 
bequest to his widow, who was a second wife 
Sc not a party to the marriage settlement. 
Testator died in 1935, Sc a summons was 
taken out to determine whether the ti'ustees 
of the settlement could claim both the 
£2,000 under tlio will Sc an assignment to 
them of the copyj'ights or damages in lieu 
thereof, or whether they wore put to their 
election between the two claims : — Held : 
(1) the covenant applied to all copyi’ights to 
which testator was entitled at the date of 
his death ; (2) if the trustees claimed the 
benefit under the will, they ought on the 
general principles of election to give effect 
to the whole will, including testator’s plain 
intention that the copyrights should not go 
to them, although any remedy upon the 
covenants in the marriage settlement was 
statute-barred . — Be Fletcher's Se'ftlbment 


VoL ZZ^Eanity. 


Trusts, Medley v. Fletcher, [19301 
AU E. R. 230 ; 80 Sol. Jo. 486. 

1552a. Provision for forfeiture in ease of 

Election^ — Be Whitwell, Senior t?. WuAota, 
[1890] W. N. 171. 

Annotation .-—Refd. Haynea t). Fogter. [19011 1 Oh. 301. 

1578a. — — ,] — Where successive irrevocable 

appointments are made in favour of the same 
person, the latter appointment will be held 
to be in substitution for the former, if such 
appears to be the intention of the donee of 
the power, & the person in whose favour the 
appointments are made will be compelled 
to elect between them. — E ngland v. IiAVEBS 
(1866), L. R. 3 Bq. 63 ; 16 W. R. 61. 

Ar^iatio^ Expld. Re Tanored’s Sottlixit., Somerville v. 
Tancred, Splby. Ohuroh v. Tancred, [1903] 1 Oh. 715. 
Rexd. Re Eardley’s Will, Simoon v. Froemantle, [1920] 
1 0^* 397. 


1580a. Appointment to object within extent of 
power — No object in fact in existence — No 
election.] — Bulwer v. Ho are (1825), 3 

L. J. O. S. Oh. 227. 


1581a. Invalid delegation of power — Gifts conferred 
on persons entitled under appointment 
exercised under delegated power — No election.] 
— Stevens (1912), 134 L. T. Jo. 83. 

1619a. Marriage settlement — Husband not 

entitled to elect against Interests of other 
parties to marriage settlement.]— Crokbr v, 
Martin (1827), 1 Bli. N. S. 573 ; 1 Dow. & Cl. 
16 ; 4 E. R. 987, H. L. 

Annotation : — Coasd. Anstey v, Newman (1870), 39 L. J. C3h* 
769. 

1637a. .] — Testator having directed 

his exors. to sell whatever real estates he 
might die possessed of. Sc having given 
benefits to his heir-at-law, afterwards ac- 
quired other lands : — Held : the heir was not 
bound to elect. — Back v , Kett (1822), Jac. 
634 ; 37 B. R. 962. 

Annoiaiiona : — Consd. dnirchmaix v, Ireland (1831), 1 Rnss. 
& M. 250. Befd. Schroder v. Schroder (1864), 3 Eq. Hep. 
97 ; Honoe v, Trnwhitt (1862), 2 John. & H, 216. 

1643a. Bequest of debt to mortgagor — Devise of 
reversion in property mortgaged.] — Testator 
having a debt secured on lands, gives the 
mtge. money to the mtgor., Sc desires that he 
will CTve a reversionary Interest therein to a 
tliird person. The mtgor, selling the estate 
shall bring the mtge. money into ct., for the 
use of the devisee, subject to the life estate. — 
Lewis v, ILeng (1789), 2 Bro. C. O. 600 , 2S 
B. R. 330, L. C. 

AnnoiaMon : — Consd. Whittaker v. Whittaker (1792), 4 Bro 
C. C. 31. 

1724* Add, Annotation : — Hefd. Be Gower's Settle- 
ment, [1934] Ch. 365. 


PART X. SECJT. 2, SUB-SECT. 1.— 
B. (•). 

•o. Income^ eetate left to widow hy 
will for life — Widow* a property left after 
her decUh to son by codicil — Income 
received hff widow ml wHl ft codicil 
proved — lAahilily of widow on election 
against witt.)— Testator by his will left 
the Inoome of hl» estate to his wtf© for 
life, A dlr^ted that irfter her death it 
should be disposed of as set out In a 
oodiott, not to be opened until after 
her death. By the oodloU he disposed 
of all his estate among his ohildren, 
glTing to two of them, after the death 
of his wife, a certain proper^, which in 
reality belonged to her. His wido^ 
without proving the wfiL reoeivea an 
the inoome of the estate for five years 
after the lapse of which the will & 
eodlcU were proved. Bhe then eleoted 
against the : — Beld : her eke^n 


related back to, Sc she was liable to 
account from, the date of testator's 
death ; but, as she was not called upon 
to elect imtlJ this action was brought, 
she should not be ohamd with Interest 
in the meantime. — Davis v, Davis 
(1896), 27 O. R, 532.— can. 


PART X. SECT. 3, SUB-SECTT. 9. 
sp. Widow taking different itUeresis 
wimer lo^ZZ.}— Under S.*8 will his widow 
took absolutely thirty -four acres 
devised to her worth 31,000 ; she also 
took for file his house & lot garden 
worth about 31,500. but subject to a 
son's & a daughter's right ** to have a 
home” there ** as long as they are 
single.” The son took absolutely the 
rest of testator's 

33.500. dc at the widow's death took 

'* the house & lot & garden 

HeW .• the widow was not put to her 
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election. — Re Seixismith (192./), 6 7 

O. L. K. 283.— CAN. 

sq. Oift of legacy maitiienamc to son 
--'iHft of mortgage debt to mortgagor — 
Mortgage debt jjreviously a.*tsigri( d to son ] 
— IlosBOROUon e. Sr. Andrew's 
CJhurch, The Tkubtefs of (191/), 6./ 
S. C. R. 360 , 38 1>. L. R. 110.— CAN. 

sr. l^ef erred benefictary under policy 

— Meciion bciwetn qjoliry d- will .) — A 
wife who la a preferred bcneOolw 
imder Insurance Act, Jt. b, U., 1JJ7, 
cannot be compelled to elect between 
the policy A her huebtind'a ^ 

MUELiRS, [1933J 3 D. L. R, 673; 

— CAN. 


PART X. SECT. 7, SUB-SECT. 2. 

1691 11. .1 — P. in Feb. 19 d, 

convoyed certain lands to a trust co., 
& by a deolaratiop of trust of even date. 



Cases i758-~19e|0a. En&ijsh Aim Bmpibe Diuest Suppi*bmENT. 


Part XI.— Satisfaction and Ademption. 


1753. Add* AnnotcUion : — Folld. Be Ware, - 
Rouse, Ware v. Rouse (1926), 70 SoL Jo. 691. 

1769. Add^^nnotaiion : — As /o (1) Apld. Re Biuns, 
PublicTrustee v, Ingle, [1929] 1 Ch. 677. 

1772a. .] — Walpole 17. Conway (Lord) (1740), 

Barn. Oh. 153 ; 27 E. R. 593, L. C. 

Annoiatiom : — Dlstd. Tolson v. Collins (1799), 4 Ves. 483. 

Apld. Douglas v. WUlqs (1849), 7 Dare, 318. Re!d. 

:Orkham v. Smith (1749), 1 Ves. Son. 258. 

1840. Add* Annotation : — Dlstd* Re Binns, Public 
Tnisteh t;. Ingle, [1929] 1 Oh. 677. 

1873. Add* Annotation : — Apld. Re Ware, - 
Bouse, Ware v* Rouse (1926), 70 Sol. Jo* 691- 

1873a. .J — There is no such obligation, 

according to the rules of ec^uity, on a mother 
to advance or make a provision for her chDd, 
as in the case of a father ; <fe, therefore, when 
a mother makes a purchase or investment 
in the name of her child, or in the joint names 
of herself <fc her child, that does not of itseD 
afford "the presumption of advancement ; in 
such a case the intention to advance is a 
question of evidence. — Bennkt v* Bennet 
(1879), 10 Ch. D. 474 ; 40 L. T. 878 ; 27 
W. R. 573. 

Annotation . — Retd. Re Orme, Evans v. Maxwell (1883). 

60 L. T. 51. 

1873b. .] — (1) No presumption arises in 

cases of dispositions in favour of childi’en by 
a mother unless she has placed herself in 
loco parentis towards them, & evidence that 
such is the case must be forthcoming. 

(2) Where testatrix exercised a general 
power of appointment by will in favour of her 
daughter, & subsequently on the daughter’s 
marriage covenanted in her daughter’s mar- 
riage settlement to pay a similar amoimt to 
the trustees thereof, later by codicU 
recited the appointment of a certain sum by 
the will : — Held : the provision in the 
marriage settlement was by way of satis- 
faction or ademption of the powers made by 
the will, the codicil was not inconsistent 
with such a view. — Be Ware, Re Rodse, 
Ware v* Bouse (1926), 70 Sol. Jo. 691. 


1878. Add* Annotation to (3) Reld^ Re Binns, 
Public Trust^ v* Ingle, [1029] 1 Oh. 677. 

1894a. Funds transferred by trustees — In pur- 

suance of appointment & Surrender of life 
interest.] — Funds transferred by the trustees 
of a marriage settlement to a son in pursuance 
of an appointment in his favour made by his 
father in exercise of a special power of 
appointment amongst his children of a 
surrender of the father’s life interest, are 
not money or property by way of advance- 
ment paid to the son by the father within 
Administration of Estates Act, 1925 (c. 23), 
8* 47 (1) (Hi), <fe are not liable to be brought 
into account in or towards satisfaction of 
that son’s share in the estate of the father 
upon the father’s death intestate. Even 
assuming the life interest of the intestate in 
the appointed share of the settlement funds 
surrendered by him to the appointee to be 
money or property paid by way of advance- 
ment within clause (iii) aforesaid, in view of 
the fact that the value of that life interest 
to be brought into account under that clause 
has to be reckoned as at the date of the death 
of the intestate & therefore could be of no 
value, the surrender could have no effect 
upon the proposition first above stated. — 
Re Reeve* Reeve v. Reeve, [1935] Oh. 110 ; 
104 L. J. Ch. 101 ; 162 L. T. 254. 

1895a. .] — Re Abhton, Sier v* Ashton ( 1934), 

78 Sol. Jo. 803. 

1912. After this case add : — 

-.] — See, now, Administration of Estates 
Act, 1926 (c. 23), s. 49 (a). 

1918a. .] — If a father devises to a daughter a 

portion equal or greater than what she is 
entitled to out of his land by settlement, 
that is a satisfaction, but the daughter may 
have her election. — Bridges v* Hales (1729), 
Mos. 108 ; 25 E. R. 298, L. C. 

1920a. .]— Bridges v. Hales, No. 1918a, ante* 


accepted by the trust co., declared 
certain trusts upon which the lands 
were to bo held. P. 'b wife was to have 
a life interest in three of the parcels 
conveyed, & certain other benefits, 
& at her death the nroporty was to be 
distributed among P.*8 children ; this 
life Interest was to be in lieu of dower 
In all P.'s lands. On Feb. 21, 1921, 
p„ by letter, requested the trust oo. 
to sign a declaration of trust to the 
efTect that it held one of the parcels 
of land conveyed to it. In which the 
wife was given a life interest, in trust, 
for payment to an Investment society 
of $7 .500 which pays off the loan on 
stock for that amount held by my wife,” 
& this the trust oo. did. By P.'s will, 
made on the date of the execution of the 
conveyance & declaration, he appointed 
the trust co. his exor. & trusts. The 
wife took nothing under the will. P. 
died in July, 1921. In Jan. 1023, 
the trust co. made a mtge. in favo\ir of 
an assurance oo, upon three of the 
properties in which the widow claimed 
a lue estate, to secure repaymhnt of 
a large sum of money which was 
advanced to the trust oo. Sc which the 
trust co. app^lied in paying oft loans 
made to P. In an action by the widow 


against the assurance oo. for a declara- 
tion as to her rights under the trust 
deed & declaration Sc for other relief : — 
Held : pltf. liaving taken & oontlnned 
in possession of the properties in which 
she claimed to have a life interest, had 
elected to take the benefits grivon to 
her by the trust deed Sc declara tion, & 
was, therefore, tenant for life of the 
throe properties referred to. — P dtidom 
V. Nortuern Life Abs’ok Oo. of 
Canada* (19281 4 D. L. R. 679 : 63 
o. L. R. 12 ; affd. mib nom. Fidelity 
Trust Co. of Ontario tJ. Purdom & 
Northern Life Assce. Oo. of 
Canada, 119301 S. C. R. 119; 1 

D. L. R. 1003.— CAN. 


PART XI. SECT. 1. 

1743 i. Satisfaction defined.} — Satis- 
faction is the donation of a thing, with 
the intention, either expressed or 
implied, that it Is to be taken, either 
wholly or In part, in extinguishment of 
some prior claim of the donee. The 
doctrine ha6 no application to oases 
where the prior portion has" actually 
been transferred or paid. 

One whose llf^ was insured assigned 
to his son a portion of the insurance 
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moneys $1,000, in consideration of an 
undertaking by the son to advance 
from time to time moneys necessary to 
pay parts of the premiums. Subse- 
quently* the insured made his will by 
which he gave to bis son $1,000 ” out 
of the money payable at my death out 
of tny life insuranoo iioUcy ” : — Held : 
the $1,000 given by tne will could not 
be regarded os a satisfaction of the 
$1,000 assi^cxl to the son . — Re Marks 
(1921), C4 D. L. R. 516; 50 O. L. R. 
473.— CAN. 

PART XI. SECT. 8, SUB-SECT. 2.— 
A. (a). 

sr. By payments to leyatee — Jn 
testator *8 lifetime.) — Held : a sum of 
money paid by testator to persoos to 
whom lie had bequeathed one-half 
of his oflects, was an anticipated pay- 
ment of their provision, & not o 
donation. — Buchanan t». Crawford 
(Moclwon) (1824), 2 Sh. Sc. App. 446, 
— SCOT. 

PART XL SECT. 8, SUB^SBCT. 8.— 
C. 

1902 I. In respect of realty .) — Dosd. 
Shore e. Saunders a 842), 3 tterr, 18. 
—CAN. 



200eil. deducible from tbo 

dictum of the Ot. of Appeal expressed in Re 
8coU, Lcmgton v. *8coU, No. 1840, namely 
that,' in the distribiition of a testator’s 
estate amount his children & the children 
of deceased children, children claiming to take 
hy substitution the share of their deceased 
parent must bring into account an advance- 
ment made by testator, in his lifetime to their 
parent, is not applicable to the case of a 
parent’s indebtedness to testator ; so that, 
where a testator gave his residuary estate in 
trust for his children living at the period of 
distribution & the children of any child then 
dead, grandchildren are not liable, upon 
claiming their deceased parents’ share, to 
bring into account a debt owing by the parent 
to testator’s estate . — Re Binns, Public 
Trustee v. Ingle, [1929] 1 Oh. 677 ; 98 
L. J. Ob. 307 ; 141 L. T. 91. 

2009. Add. Annotation : — Consd. Re Ashton, Sier 
V. Ashton (1934), 78 Sol. Jo. 803. 

2012. Add, Annotation : — Mentd. Ohaney v. 

Maclow (1928), 97 L. J. Oh. 345. 

2046a. Although Interest unpaid at date of 

death.] — A person, who borrowed £100 
carr^dng interest at 6 per cent, per annum^ 
by his will left a legacy of £100 free of duty 
to his creditor. The will did not contain 
any du’eoiion to pay debts. At the date of 
the debtor’s death there was interest due & 
unpaid in respect of the debt. The exors. of 


VoL XZ.-— Equity, Cases 

the deceased paid the creditor the 
of the legacy & interest on the debt, up to the 
date of payment. The creditor then sued for 
the amount of the debt x^HeU : the rule, 
that a legacy to a creditor of an amount e<|ual 
to or greater than the debt owed by the 
testator to the creditor operated as & satis* 
faction of the debt, applied notwithstanding 
that there was interest due & unpaid Jn respect 
of the debt at the date of testator’s death.—* 
PiTZGEIiALD V, NATIONAL BaNK, LTD., [1929] 

1 tc. B. 394 ; 98 L. J. K. B. 382 ; 140 L. T. 406. 

2047a. Bequest antecedent to debt.] — B oberts 

V. BENNEr (1690), 2 Vern. 136 ; 23 E. B. 695. 

Annotation : — Retd. Northcote v. Northcote. (1702), Collea 
287, H. L. 

2057a. — Although Interest unpaid at date ot 

death.] — Fitzgerald d. National Bank, 
Ltd., No. 2046a, ante. 

2075a. .] — Re Shafto, Fawcett v. Shapto 

(1903), 48 Sol. Jo. 68, C. A. 

2102a. .]— Hobbs v. Taite (1738), West 

temp. Hard. 582 ; 25 E. B.. 1090, L. 0. 

.'—Consd. Wallace v. Pomfrot (1805), 11 Ves. 

2138. Add. Citation : — 3 Bro. C. 0. 242. 

2188a. .] — Kemp (Lady) v. Kemp (1671), 

2 Bep. Cb. 63 ; 21 E. B. 617. 

2224. Add. Annotation : — Generally^ Consd. Re 
Warren, Warren v. Warren, [1932] 1 Ch. 42. 


Part XII. — Performance. 


2280a. .]— Re Ashton, Sier v. | 

Ashton (1931), 78 Sol. Jo. 803. 

2291. Add. Annotation : — Folld. Re Ashton. Sier 1 
. V. Ashton (1934), 78 Sol. Jo. 803. > 

2294a. Covenant by tenant for life — To pay money 
to trustees — Expenditure on Improvement of 
trust property.] — The tenant for life under a 
settlement voluntarily expended monies in 


erecting necessary buildings on the trust 
property. He also paid the expenses of the 
investment of the trust funds in land : 
Held : his exors. could not set off this outlay 
as a satisfaction pro ta.nto of a covenant, on 
his x^art, to x^ay £3,000 to the trustee of the 
settlement. — Horlock v. Smith (1853), 17 
Beav. 672 ; 23 L. J. Ch. 962 ; 22 L. T. O. 8. 
232 ; 2 W. B, 117 ; 51 E. B. 1157. 


PART XL SECT, 4. SUB-SECT. 2.— A. 

2037 U, .] — A testator by 

his will, after directing the payment 
of all his just debts, appointed F. to he 
one of his three exors. & trustees, & 
went on to declare that F. should ** be 
paid out of my estate the debt or sum 
of money owing hy me to him the 
amount of which the said F. will dis- 
close to my other trustees.” F. 
renounced probate & lodged with the 
exors. a statement of the amount of 
his claim : — Held : the words of the 
will did not create a legacy, but the 
testator's purpose was to at^knowledge 
that he was indebted to F. in an un- 
certain amount & tliat F. was entitled 
to payment of the sum which he 
named as owing, without further 
investigation or Inquiry on the part 
of the exors.i — Fitzpatrick r. Gilbert, 
Gilbert v. Fitzpatrick, 22 Tas. L. H. 
29,— AUS. 

PART XL SECT. 4, SUB-SECT. 3.— B. 

2069 i. Addition to annuity . \ — Cole 
e. Cole (1838), 6 O. S. 744.— CAN. 

PART XI. SECT. 4, SUB-SECT. 3.— G, 

2102 i. Presumption of satisfaction 


rebutted ,] — A legacy to a creditor equal 
to or greater than the debt owing him 
by the testator Is presumed to be a 
satisfaciioti of the debt, but this 
presumption will be rebutted by slight 
circumstances, either ai>pearing in 
the will or Incident to the nature of the 
debt iV. of the legacy. A simple 
direction to pay debts is sufficient to 
IT. but the presumption, a fortiori a 
direction, as in this instance, to pay 
debts & ” thereafter ” legacies.— 

Sparrow r. Hoyal Trust Co., [X932) 
1 W. W. II. 379 ; 40 Man. L. Jl. 211.— 
CAN. 


PART XL SECT. 6. 

si. Separation agreement proriding 
for support of infant son — I^rovision in 
wiU for support .] — By a separatJou 
agi‘eement the husband agi*eed to pay 
the wife a certain sum per annum I’or 
” support & otherwise ” of their child 
imtU it should bersome self-supporting 
or attain majority or leave the custody 
of the wife ; & she agreed to accept 
said sum in full settlement of all claims 
which she then had or might thorea^r 



later, which dispt)Rcd of all Ids property- 
the husband dirttctod hia trustees to 
pay the income of the residue of his 
i)state “ towards the maintenance & 
education of ” said child ” during his 
minority ” : — Held : said provision in 
the will was in eubstitudon for, & not 
in addition to, that in the agjqicinont ; 
& the wife had an election between 
them, but was not entitied to lioMi.— 
Rosa V. Eoas. [1930J I W. W. K. 375 ; 
2 D. L. U. 42 ; sub uom. JIosh v. 
FoaSUM & TOltONTO GrCNKKAL TRUiSTB 
Co., 42 B. C. II. 272.— CAN. 


PART XII. SECT. 3. SUB-SECT. 2. 

sk. Pailure voy vontmbujtions--- 
Toint venture — ^Vhctlwr abandon tnrnj,] 
-Dadsdn r. (UiHsr \ (iUEht, 

D. L. K. 4 79; 1 J(. 


part XIIL SECT. 3. 

sv. Oeru'Tol ralt,]--'lu order to 
larshai, not only n\iist there bo two 
t*Hdhnr.M of the barae person, but one 
f them must have two funds belonging 
) the same pe^rson to which ho can 
‘PoH.- - HotaB Bank of Canada “ 
SEN, [1921] 2 W. W. U. 929.— CAN 


J.8. 
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Part XIV.— Merger of Estates and Charges. 


2345« Add. Annotation : — Apld. Symons 

Southern By. Oo. (1086), 153 L. T. 98. 

8S48. Add. Annotation : — Apld* Symons 

Southern By. Oo. (1936), 363 L. T. 98. 

23d7a. .] — ^Norfolk: v, Oiffobd (1600) 

2 Vern. 208 ; 23 B. B* 735. 

237da. J — Wliere under a marriage settle- 

ment the trusts of the wife’s property were 
for the wife for her life & after her death 
for the husband for his life, with a common 
form protected life interest proviso in respect 
of the husband’s interest, & the usual trusts 
for the issue of the marriage, with a gift over 
in default of issue, which event happened, as 
the wife should by deed or will appoint with 
an ultimate trust for next of kin, & the wife 
died & her will operated as an exercise of the 
power of appointment in the husband's 
favour, on an application by the husband to 
have the trust transferred to him on the 
ground of merger of his interests : — Held : 
there had been no merger of the husband’s 


life estate in the reversion, because the two 
estates were hot coterminous, ds an estate 
might come into existence on an alienation 
of his life estate in favour of possi ble c hildren 
on a re-marriage . — Ho CHANCE’S Settlement 
Trusts, Chance v. Billing (1918), 62 Sol. Jo. 
349. 

2879. Add. Annotation Refd. Symons v. 
Southern By. Co. (1936), 153 L. T. 98. 

2395. Add. Annotation to (2) Dlstd. He Silva, 

SUva V. Silva, [3 929] 2 Cb. 398. 

2897. Add. Annotations : — As to (2) Consd. Its 
Chesters, Whittingham v. Chesters, [1934J 
W. N. 174. FoUd. Be Chesters, Whittingham 
V. Chesters, [3935] Oh. 77. 

2S99a. .] — When a tenant for life in remainder 

pays off a mtge. on the property tlie mtge. is. 
m the absence of evidence of a contrary 
intention, kept alive for his benefit. — Be 
Chesters, Whittingiiam v. Chesters, [1935] 
Ch. 77; 104 L. J. Ch. 06 ; 162 L. T. 210 ; 78 
Sol. Jo. 634. 


Part XV. — Subrogation. 

2424. Add. Annotation : — Refd. Page v. Scottish Insce. Corpn. (1929), 98 L. J. K. B. 308. 


Part XVII. — Equitable Relief in Cases of Fiduciary Relationships. 

Sect. 1. — THE FIDUCIARY CHARACTER. 2478a. Agreement to form club— One party to 
, , engage other as secretary.] — Mitchell v, 

(P- 521.) AMiSANDBB (1036), 79 Sol. Jo. 381. 0. A. 


PART XV. 

2424 1. DefinUion .] — As a several 
role the dootrtao of subrogation does 
not apply in favour of a party who has 
not paid money or given flomethlng In 
satiBfaotlon or extlnguiHhment of a 
security, claim, or demand, or partly 
00 , or who has not paid something by 
way of getting In a security, or the like. 
— -OO0R8OLLBS V. FOOKES (1889), 1C 
O, R. e91.^AN. 

sx. Whether doctrine applicable to 
volunteer ^ying debt .] — Subrogation Is 
never appllea In aid of a mere yoluntoor 
who pays the debt of another.— 
Campbell Auto Finance Co., Ltd. v. 
warren, [19331 0. R. 774 ; 4 D. L. R. 
609.— CAN. 

PART XVI. SECT. 1, SUB-SECT, 2.— A. 

2428 i. What is a penatty — Goods 
delivered under hire-vurdyise asreemetU 
— Itight to seize goods on fatlvrf to pay 
isutament .] — A hlre-purohase ag^- 
inent relating to a motor track prorided 


for payment in nine monthly instal- 
ments. The hirer ooiild become the 
owner of the truck on payment In full 
of the Instalmentfi & a rupee extra. 
On failure on part of the hirer to pay 
any instalment as it became due, the 
owner was entitled to seize the truck 
Sc credit its value as against the amount 
due, but subject to a oondltion that the 
owner In no case would credit the hirer 
with more than the amount still due 
on the contract ; — Held : the olause 
of the agreement which enabled the 
owner to seize the track. Sc keep it 
without making any payment to the 
hirer even though the value of the 
truck may be very greatly In excess 
of the amount due under the agree- 
ment, wae a stipulation by way of 
penalty which the ct. can relieve 
against tmder Contract Act, s. 74. — 
Mavno Ba Oh V. Motor House Co. 
(1929), I. L. R. 7 Ban. 431.— IND. 

PART XVI. SECT, i, SUB-SECT. 2.— O. 
•w. Discount for prompt payment .] — 


Held: a penalty. Sc relief granted. — 
OoLOBovE V. Gundy (1914), 28 W. L. R. 
731 ; 17 B. L. 3L 45.— OAfl. 

PART XVI. SECT. 1, SUB-SECT. 2.— D. 

1 j, .] — Ijj the case of a 

sale when the conditions are that the 
purchaser shall forfeit the money 
which be has paid If he makes default 
in any future payment, the ot. will 
relieve the purchaser from forfeiture 
where the non-payment has been the 
result of the deliborate misrepiesenta- 
tions of the vendor, in order to expose 
the purchaser to forfeiture . — Re Stan- 
ley & Bunting, [1924] 3 D. L. B. 
599; 6 C. B. R. 18.— CAN. 

PART XVI. SECT. 8, SUB-SECT. 1. 

sz. Penatty being reservation ofUv of 
existing Ugcd right — Relief not granted.] 
— Boland v. MoOarROLL (1876), 38 
U. 0. R. 487,— CAN. 
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Vol. XX.— Bguity. Cases 2488--i8J||lfe i 

Part XVIII. — Equitable Defences. 


2483. Add. A^inoiation R. v. Essex JJ., 

Ex p. Perkins, [1927] 2 K. B. 475. 

2489a. J— Whaixky v, Whalley (1860), 2 

De G. F. & J. 310 ; 45 E. R. 641. L. JJ. 

2490. CUatwna .-—For “ 3 Bro. 0. C. 646 »» read 
“ 3 Bro. 0. C. 039, n.’* 

Add* Annotaiion : — As to (2) Consd. Weld v 
Peta?e (1928), 97 L, J. Ch. 399. 

2497. Add, Annotation As to (1) Refd. Weld v- 
Petre (1928), 97 L. J. Ch. 399. 

2512. Add, Annotations: — As to (4) Consd. Weld 
V. Petre (1928), 97 L. J. Oh. 399, Reid. 
Anchor Trust Co. v. Bell. [1926] Oh. 805. 

2513. Citations For “ L. R. 5 C. P. 221 read 
“ L. R. 6 P. C. 221.” 

Add. Annotations : — As to (2) Apld- Weld v* 


Petre (1928), 97 L, J. Oh. 399. Reid. Anchor 
Trust Co. V. BeU, [1926] Ch, 805. 

2520. Add. Annotation : — Consd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

2521. Add, Annotations : — Consd. Legh v, Legh 
(1930), 143 L. T. 151 ; Lynn v, Bamber, 
[1930] 2 K. B. 72. 

2525. Add. Annotations : — Consd. Legh v. liegb 
(1930), 143 L. T. 151 ; Lynn v. Bamber, 
[1930] 2 K. B, 72. 

2527. Add, Annotations : — Reid. Jones v. Waring 
A Gillow, [1926] A. 0. 070 ; Queen Anne’s 
Bounty v. Blacklocks’ Executors, [1934] 1 
K. B. 599. 

2552. Add. Annotaiion : — Retd. Douglass v. Lloyds 
Bank, Ltd. (1929), 34 Com. Cas. 203. 

2554. Add. Annotation : — Reid. Douglass v. Lloyds 
Bank, Ltd. (1929), 34 Com. Cas. 263. 


Part XIX. — Ne exeat regno. 

2637a. .] — ^A.-G. v, Muctklow (1816), 1 i cannot have a writ of ne exeat regno against 

Price, 289 ; 145 E. R. 1405. j a debtor of testator, on the ground that he 

colludes with the exor. — Graves v, Gripeith 
2667a. Not residuary legatee.] — A residuary legatee (1820), 1 Jac, & W. 046 ; 37 E. R. 514, L. 0. 


Part XX. — Quia Timet Actions. 

2702a. Nature ol action.] — A quia timet action is 2713. Add. Annotations : — Refd. Ue Harrington 
aproceedingby which the ct. is enabled to pro- Motor Co., Ex p, Chaplin, [1928] Ch. 105; 

vent its jurisdiction from being stultified. — Hood’s Trustees v. Southern Union General 

Be Andkrson-Berry, Harris v, Griffith, Insce. Co. of Australasia, [1928] Ch. 793. 

* 138 L. T. 2713a. Threatened disclosure of confidential in- 
354, C, A. lormatlon.] — The manager of deft, cos. en- 

2703. Add, Annotaiion : — Reid. Be Anderson- deavoured by dishonest means to procure 


Berry, Hands v, Griffith, [1928] Ch. 290. 

2705. Add, Annotation : — Consd. Graigola Merthyr 
Co. V, Swansea Oorpn., [1928] Ch. 235. 

2705a. Threatened injury to property by water- 
works.] — It is open to the owners of pro- 
perty threatened with injury by authorised 
waterworks to bring a quia tirnet action to 
restrain the undertakers from doing an act 
which threatens to injure such property. — 
Graigot^a Merthyr Co., Ltd. v. Swansea 
CoBPN., [1928] Ch. 31; 97 L. J. Ch. 129; 
43 T. L. R. 600 ; 71 Sol. .To. 681 ; affd, on 
another point, [1928] Ch. 235, C. A. ; [1929] 
A. 0. 344, H. L. 

2710. Add, Annotation : — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

2712. Add, Annotations z — Consd. Be Anderson- 
Berry, Harris v, Griffith, [1928] Ch. 290. 
Reid. Be Fenton, Ex p. Fenton Textile 
Assocn. (1930), 99 L. J. Oh. 368. 


for his cos. information to which they had 
no right whatever. He had attempted to 
secure this information from employees of 
pltf. CO,, but the attempts were unsuccessful. 
These employees were under stringent service 
agreements, prohibiting them from disclosing 
confidential matters. Pltfs. Sc defts. worr 
interested in television, <fc pltfs. were a 
research co., going throiigli tlie prcpnivitnfN^ 
stages in order to perfect A render 
a method of television whicii ha<I not yet 
reached a commercial stage. The (Jiselostm' 
of the information to defts. wtejld iia^e 
caused pltfs. irrepara ble damage- Pit Is. pre- 
pared a draft letter complainmg of 
matters, which was siiown to defts., A; the 
latter promised that the attempts should 
cease ; but whatever W'a.s dont^ proved quite 
ineffective to st op such attempts. I Itts. 
then issued the writ in this action asking lor 
an injimcti«)n to restrain defts. Sc their 


PART XVin. SECT. 4. SUB-SECT. 4.— 
B. 

2579 i. Bgseission on ground of 


I a aeiGDCO | 

wlU not grant him relief if ho has boon 
g^ty of laches. On diflcoveiing the ( 
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fraud or’ mlflrepresentatlon it 

action 

Huoo, 
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servants & agents from making mich I 
attempts: — Held: (!) it being proved that 
defts. through their manager were wrongfully 
endeavouring to persuade employees of pltfs. 
to disclose information, <fc that such dis- 
cloeux’e would cause iiTeparable damage to 
pltfs., the latter we^'e entitled to tlie injunc- 
tion asked for, although such attempts had 
been wholly unsuccessful ; (2) pltfs. were not 


Digest Supplement. 

under any duty to take any further stops 
before issuing the writ in this action ; (3) it 
was no answer to the claim for an injunction 
that the managei* who made the attempts 
was now employed by defts, in a different 
capacity. The important fact was that 
was still in their employment. — Scophony, 
'i\ Traub, [1937] 4 All E. R. 279; 81 
Sol. Jo. 981, 0. A. 
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ESTATE AND OTHER DEATH DUTIES. 

Part I. — In General. 

1. AM. Annofahong to (1 ) ReM. Straits SetUemente Comr. of Stamps a. Oei Tjong Swan, [1983] 

A. U. 378. As to (2) Refd. A.-G. V. Belilios, [1928] 1 K. B. 708. 


Part II. — Estate Duty. 


19. Add, Annotation: — Generally, Refd. Re 

Previt^, Sturges v, Previtd, [1931] 1 Ch. 447. 

22a. ,] — Testator bequeathed “ B. 

House & contents ” & the stables held there- 
with, the leases of which would expire in 
1995, to trustees upon trust to allow O. to 
have the use Sc enjoyment thereof for life, 
& after her death upon the like trust for the 
benefit of L. for life. Testator directed ** the 
rent, outgoings, rates Sc taxes for the time 
being payable in respect of the messuage Sc 
premises, & keeping same Sc the contents 
thereof insured against fire & burglary Sc in 
a proper state of preservation, shall always be 
paid by my trustees out of the income of my 
residuary personal estate.” C. having died, 
was succeeded as tenant for life by L. : — 
Meld : (1) on the death of C., the propeHy 
which passed was the right to enjoy the 
benefit of the annual sum, & the case fell 
within 1894 Act, s. 1 ; (2) the principal value 
of the property should bo ascertained under 
sect. 7 (6) (8), the special facts of the case 
being taken into consideration by the comrs. ; 
(3) the duty must be borne by L., but on 
equitable terms, namely, it should in the first 
instance be borne by residue, which should 
be recouped by a policy on the life of L. to 
be vested in the trustees which at her death 
woxild produce a sum equal to the duty, Sc 
the interest on the duty Sc the policy premiums 
should be retained Sc paid by the trustees 
in each year out of the sum which would 
otherwise be expended by them on B. House. 
— Be Cassel, Public Trustee v. Mount- 
batten, [1927] 2 Oh. 275 ; 90 L. J. Ch. 483 ; 


137 L. T. 786 ; 43 T. L. R. 743 ; 71 Sol. Jo. 
804. 

Annotaiions: — Ab to (1) Consd. Tie Northcliffe, Ambolz v, 
Hudson, [1929] 1 Ch. 327 ; Christie v. Lord Advoisate. 
[1936] ] All B. R. 443. As to (2) Reid. I. R. Oomrs. 
Grossman, I. R. Comrs. r. Mann, [1936] 1 All E. R. 762. 
26. Add, Annotations : — Aa to (1) Consd. A.-G. v, 
Llewelyn, [1935] 1 K. B. 94. Refd, De 
Trafford v. A.-G., [1935] A. 0 280; Scott v. 
I. R. Comrs., [1937] A. 0. 174. As to 
(3) Consd. Adamson v, A.-G. (1932), 102 L. J. 
K. B. 129. Generally, Refd. 1. R. Comrs. v. 
Croseman, I. R. Comrs. v. Mann, [1936] 1 
All E. R. 762. 


27. Add, Annotations: — As to {!) Apld.Jf^e Cassel, 
Public Trustee v. Mountbatten, [1927] 2 Ch. 
275. Folld. De Trafford v. A.-G., [1935] A. C. 
280. Appld. Christie v. Lord Advocate, [1936] 
1 All E. It. 443. Consd. A.-G. v. Burrell 
(1935), 163 L. T. 393. Refd. Parr v. A.-G., 
[1026] A. O. 289 ; Burrell Sc Kinnaird v, 
A.-G., [1937] A. 0. 280. As to (5) Consd. Parr 
V. A.-G., [1926] A. C. 239 ; Adamson v, A.-G. 
(1932), 102 L. J. K. B. 129 ; I. R. Comrs. 
V, Crossman, I. It. Comrs. v, Mann, [1936] 
1 All E. R. 762. Refd. A.-G. v. Lloyds 
Bank, Ltd. (1934), 151 L. T. 268 ; Scott v. 
I. R. Comrs., [1936] Ch. 246 ; A.-G. v. Lloyd’s 
Bank, Ltd., [1936] A. C. 382. Generally, 
Refd. Be Northcliffe, Amholz v. Hudson, 
[1929] 1 Ch. 327. 

27a. Interest passing free from liability to pay 
annual sum.] — At the date of the order of the 
Chancery Div. hereinafter mentioned an 
estate of great value consisting of real 
property, invested funds, Sc policies of 
insurance was by a deed of resettlement & 


BART II. SECT. 3, SUB-SEOT. 1.— A. 

d I. .1 — A testator directed hla 

trustees to divide the balance of the 
annual income cf his estate into ton 
equal shares, fie (inter alio) to pay one 
such share to each of his four daughters 
during their respective lives, Sc further, 
on the death ox any daughter leaving 
issue, to apply her share for her issue. 
Testator further directed that, after 
the death of his widow, the amount 
payable in respect of each of these 
shares was not to exceed J30OO per 
camum. One of the four datight^, 
who survived testator, predeceased 
“]»,^dow leaving issue. At the Wm© 
of the daughter's death her one-tenth 
share of income amounted to £2,800 
per a?mufn. The trustdes having been 
assessed to ©state duty upon one-tenth 
of the trust estate, they Sc the 
da^hterte oxors. petitioned for recall 
of the assessment. Petitioners znzdn- 


talned that, on the daxighter's death, 
a passing of property, vdthln Finance 
AcL 1894, 8. 1, had taken place, & 
that, the daughter's interest In income 
being reStrlctahle upon the widow's 
death to £600, the principal value of 
the property passing on her death fell 
to he estimated, under sect. 7 (5) of the 
Act, upon an ootuarlaJ basis :—Held : 
the case was one in which property 
passed on the death of the daughter 
within sect. 1, & the property which 

S assed was the property which pro- 
ucjod the one-tenth snare of the Inoomo 
which she enjoyed Immediately before 
ber death, & which Immediately 
thereafter became applicable for the 
benefit of her issue, no account falling 
to bo taken of the clroiinistance that 
the beneficiaries' interest in the 
property was rostrictablo on the death 
Of fetator’s widow. — DuNDEiinfi^s 
Tbubtbbss t>. Inland Reveptpb, [193oj 
&, O. (H. L.) 20.~«OOT. 

l 


sa. Licence — <€* interest in licensed 
premteea. }— The interest of a deceased 
person in the business carried on in 
fioensed premises leased from him ^ 
In the lloense thereof is ‘ 
nrffhlo TToath Duties Act, TdOO, s. 3, 


sb. ^Prcwlncial bonds fr^ 

accession duty.] — Alberta provtocUal 
exempt from euooesslon duty, 
lUHt be iucMdod in t^ value of an 
date in order to arrlv^ at the pc^ 

ako the .amount of |h®^onaB 
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two private Acts of Parliamont vested in ' 
tinistees for the life of iSir H. F. de T., the late 
baronet, to uses for raising £250,000 for 
portions for the late baronet’s younger 
children & subject thereto to the use of Sir 
H. E5. de T., the present baronet, for life 
with remainder to his first & other sons in 
tail male ; & it was provided that the annual 
income of the estate should during the life 
of the late baronet be held & applied by the 
trustees in making certain payments & 
among them a payment of an annual sum of 
£8,000 to the present baronet during the joint 
lives of the late baronet & the present 
baronet ; furthermore, the present baronet 
was authorised to charge the estate with 
sums amoimting to £50,000, not to be raised 
or paid during the life of the late baronet. 
The late baronet exercised to its full extent 
his power of appointing portions for his 
younger children by various deeds poll 
charging the estate with various sums to be 
raised & paid after his death. The present 
baronet^ borrowed from the trustees sums 
amounting to £50,000 <fe, in pursuance of the 
authority above mentioned, charged the 
estate with payment thereof after the death 
of the late baronet. By an order of the 
Chancery Div. dated July 28, 1928, & 
referred to above, the trustees were em- 
powei*ed to raise & pay in the lifetime of the 
late baronet the two sums of £260,000 & 
£50,000. At some time after Aug. 15, 1928, 
the £260,000 was accordingly raised & paid 
as portions to the younger children of the 
late baronet, & the £50,000 was treated as 
repaid to the trustees. On Jan. 10, 1929, the 
late baronet died. On an information by 
the A.-G. claiming estate duty at the appro- 
priate rate under Finance Act, 1894 (c. 30), 
s. 1, in respect of the principal value of the 
estate as property passing on the death of the 
late baronet, including the sums of £260,000 
& £60,000 as property deemed to have passed 
thereon imder Finance Act, 1900 (c. 7), s. 11, 
as amended by Finance (1909-10) Act, 1910 
(c. 8), s. 69 (1), the trustees contended that 
they were entitled to deduct from the estate 
alleged to pass: (1) a principal sum sufficient 
to produce a yearly sum of £8,000, being the 
yearly sum payable to the present baronet 
immediately before the death of the late 
baronet j (2) the two sums of £250,000 & 
£60,000 mentioned above : — Held ; (1 ) the pro- 
perty passing on the death of the late baronet 
included the principal sum sufficient to produce 
the yearly £8,00(5 inasmuch as the yearly 
sum ceased to be payable on the death of the 
late baronet; (2) the sums of £250,000 & 
£50,000 fell within the words of the 1900 Act, 
s. 11, as amended by 1910 Act, s. 59 (1), 
being sums in which the trustees had an 
interest limited to cease on the death of the 
late baronet, which had been surrendered 
within three years before the death for the 
benefit of persons entitled to an interest in 
reversion, & which therefore were deemed to 
pass on the death of the late baronet. — D b 
Traffobd v. A.-G., [1935] A. C. 280; 104 
L. J. K. B. 396 ; 153 L. T. 17 ; 51 T. L. li. 
298 ; 79 Sol. Jo. 194, H. L. 

& Finnalrd v. A.-G., 

iloOiJ A.« U» 2o0« 

271). Restricted estate under protective trust — 
Lands passing to tenant In tall.]— By a deed 
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of settlement made in July, 1889, the Fifth 
Earl of C. & his eldest son settled the 0. 
Estates to the use of the. eldest son as tenant 
for life with remainder to the use of his sons 
successively in tail male & in default of such 
issue to the use of the second son of the said 
Fifth Earl for life with remainder to the use 
of his sons successively in tail male with 
remainders over. In 1893 the Fifth Earl 
bought the life estate of his said second son, 
& this interost was conveyed to trustees their 
heirs & assigns for the life of the said second 
son upon discretionary trusts in favour of the 
said second son, liis wife & his children or 
remoter issue <fe, subject to this trust, upon 
trust to accumulate the surplus of the rents 
& profits, invest it, & apply the proceeds in 
discharging debts or incumbrances upon the 
estates, with a proviso limiting the duration 
of this trust. In 1908 the eldest son of the 
Mth Earl died. In 1910 the only son of that 
son died. In 1916 the Fifth Earl died & was 
succeeded by liis said second son as Sixth 
Bail & the life estate of the Sixth Earl 
became an estate in possession. In 1933 the 
Sixth Earl died & was succeeded by his only 
son as Seventh Earl & tenant in tail male in 
possession of the estates : — Held : estate 
duty became payable on the death of the 
Sixth Earl when the property jjassed to the 
Seventh Earl &; his estate became an estate 
in possession instead of an estate in 
remainder ; ho then became entitled to 
receive the whole income of the property 
which was formerly applicable for the benefit 
of the objects of the discretionary trust, & 
it mattered not that he was himself one of 
the objects of that trust. — Scott & Courre 
& Co. V , Inland Kevenub Combs., [1937] 
A. C. 174 ; [1936] 3 All E. R. 762 ; 100 
L. J. Ch. 36 ; 156 L. T. 33 ; 53 T. L. R. 130 ; 
81 Sol. Jo. 12, H. L. 

Amwialion : — ^Befd. Burrell & Kiunaird v. A.-Q. [1937] 
A. O. 286. 

27c. Discretionary trust for payment to class — 
Death of member of class — Trust for payment 
to new class.] — A testator devised all his real 
property to trustees in fee simijle upon trust 
in their absolute discretion to pay a yearly 
allowance of such amount as the trustees 
should think fit to his son H. for life or to 
pay or apply the same for the benefit of H. 
or his wife or children or other specified 
persons & after the death of H. in trust for 
the first & other sons of H. successively in 
tail male ; & in default of such issue to pay 
to his son R. during his life a similar yearly 
allowance & after the death of R. in trust 
for the first & other sons of R. successively in 
tail male ; in default of such issue as 
therein directed. The will contained a 
proviso that if any equitable tenant in tail 
should be bom in testator’s lifetime the 
interest of such person should bo excised 
from the will, the trustees should hold the 
property in trust to pay him a yearly aUow- 
anoe of such amount from time to time as 
they should in their uncontrollable discretion 
think fit, & after his death in tmst for his 
first & other sons in tail male. After certain 
other dispositions the will devised the 
property in ultimate remainder to testator’s 
right heirs. Each beneficiary who should 
bo entitled to an allowance was given power 
to appoint a jointure to his wife to charge 
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tlie property^ with portions for children. 
During the life of IJ. the persona who were 
beneficially interested in the discretionary 
trusts were H. himself, his wife, his sons W. 
& M. & liis daughter G. After the death of 
H. the persons beneficially interested in the 
trust were W., his wife &; his brother M. : — 
Held : on the death of H. the title to the 
beneficial interest in the property passed 
under Finance Act, 1894 (c. 30), s. 1, from 
the first named group of persons to the 
secondly named group, notwithstanding that 
certain persons were members of both groups. 
— Burrell & Kinnaird v. A.-G., fl937] A. G. 
280 ; [1930] 3 AU E. R. 758 ; 100 L. J. K. B. 
134 ; 150 L. T. 30 ; 81 Sol. Jo. 90, II. L. 

33a. Death gratuity payable to representatives of 
teacher.] — Estate duty is payable on a death 
gratuity granted under Teachers (Super- 
annuation) Act, ;1925 (c. 59), s. 6 (1), by the 
Board of Education to the personal repre- 
sentatives of a deceased intestate teacher as 
property passing on the death of the teacher, 
such gratuity being property of which the 
deceased was at the time of her death com- 
petent to dispose within Finance Act, 1894 
(c. 30), ss. 2 (1) (a), 22 (2) (a) as deceased 
had an authority enabling her to appoint 
or dispose of the gratuity as she thought fit, 
whether exercised by instrument, inter vivos ^ or 
by will, or by both. — A.-G. v. QuiXLEY (1929), 
98 L. J. K. B. 052 ; 141 L. T. 288 ; 93 J. P. 
227 ; 45 T. L. R. 455 ; 27 h. G. R. 093, C. A. 

Annotation Refd. A. -G. V. Dickinson 8c Baron, [1937] 2 
All E. R. 485. 

35. Add, Annotation: — Generally, Refd. A.-G. v. 
Llewelyn, [1936] 1 K, B. 94. 

86. Add. Annotation : — Consd. A.-G. v. Adamson 
(1932), 140 L. T. 358. 

37. Add. Annotations : — Refd. A.-G, v. De Trafford i 
(1933), 160 L. T. 24 ; Armstrong v. Estate 
Duty Comr., [1937] 3 All E. R. 484. 

39, Add. Citation 132 L. T. 704. 

After this case add : — 

-.] — See, now, Finance Act, 1930 
(c. 28), s. 39. 

40a. Liability to reduction in lifetime of 

annuitant.] — Testator by a trust disposition 


& settlement & codicils thereto, after pro* 
viding for his debts & other expenses & 
making other dispositions, directed his 
trustees to divide the balance of the annual 
income of the trust into ten equal shares 
to i)ay five of these to his wife & one to each 
of lus four daughters & his sister-in-law during 
their respective lives. Should any of his 
daughters die Ica^fing issue, the share of 
income which would have been payable to her 
was to be applied for the maintenance & educa- 
tion of her issue until the youngest of them 
should have attained the age of twenty years Sc 
thereafter should be paid in equal portions 
during their lives to such of them only as 
were daughters. After certain other declara- 
tions he further provided that after the 
death of his wife no beneficiary should 
receive more than £000 per annnm from the 
income of the trust & that the balance should 
be otherwise disposed of as directed. 
Testator was survived by his wife, his four 
daughters & his sister-in-law, & for a time the 
income of the trust fund belonged, & was 
paid, as to one moiety to ilu^ widow, as to 
one-tenth to the sister-in-law, & as to one- 
tenth to each of the four daughters. One- 
tenth of the income of the fund amounted 
annually to £2,800. Mrs. N., one of the 
four daughters, died leaving three children 
her surviving. At; the date of her death her 
mother was still living ; — Jlcld : fus Mrs. N. 
was immediately before her death entitled 
to the income of one-tenth of t he residuary 
estate property which produced that income 
passed on her death under sect. 1 of 1 894 
Act. — Christie v. Lord Advocate, [lO30j 
A. C. 509; [1930] 1 All E. R. 443; 105 

L. J. P. C. 05 ; 154 L. T. 441 ; 80 Sol. Jo. 
384, H. I.. 

Annotation : — Refd. Inland Revenue Comre. v. Orossmau 
Inland Revenue Gomrs. v. Mann, [1936] 1 All E. R. 762, 

1 42. Add. AnnofnHons : — Consd. A.-G. v. Farrell 
(1930), 99 L. J. K. B. 005 ; A.-G. r, Llewelyn, 
[1935] 1 K. B. 94. Refd. A.-G. v. De TrafCord 
(1933), 150 L. T. 24. 

42a. .] — De Trafford v. A.-G., No. 27a, 

ante. 
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D. ( 5 »). 

46 li. By deed irwompletely 

txtmiied.^ — Federal Comr. op Tax- 
ation r. Taylor (1929), 42 O. L. R. 80 ; 
3 A. L. J. 65 ; (19291 Argus L. R. 169. 
—AUS. 

so. Qifi made within three years before 
death — Money spent on improving fiousc 
— Whether gift to wife.] — A husband & 
wife, with their children, lived together 
in a house which belonged to the wife ; 
each eniored a separate income. The 
husband paid to a builder with whom 
he had made oontraote about £2,000 
for improvements & repairs to the 
house. A few mouths later he died at 
the ago of fifty -three. It was found 
that the transaction was not entered 
into with intent to diminish the value 
of the husband’s estate, but that the 
object was simply to improve the 
family home in accordance with their 
means Sc station in life : & that there 
was no reason to believe that the 
husband would not enjoy the normal 
span of life, or that he would necessarily 
predecease his wife : — Held : the pay- 
ments did not constitute a gift to the 
wife of the deceased within Death 
Duties Act, 1921, of New Zealand, 
ss. 88, 30, so aa to be deemed to be 


part of the husband’s estate for the 

g urposes of that Act. — Finch 
TAMP Duties Comr., 11929] A. C. 

427.~-N.Z. 

Shares in ctrmpany issued to 

children of deceased — Payment by com- 
pany* s cheque debited to deceased^s 
personal account — Subsequent transfer 
of debits to children* s accounts — Re- 
transfer of debits to deeeamd*8 account 
within three years of death.] — Per- 
petual Trustee Co v. Comr. of 
Stamp Duties (1929), 29 S. R. 153 ; 
46 W. N. 58 ; revsd., 43 C. L. R. 247 ; 
30 S. R. N. S. W. 215; 47 N. S. 
W. W. N. 108 ; (1930), Argus L. R. 
33.— AUS. 

gf, Settlemcni — Trust property 

not transferred to irutAees.] — In 1918 a 
resident in New Zealand held mtgos. 
& debentures securing £67,200, the 
deeds & certificates being in the cus- 
tody of his agents, who managed his 
private affairs under a general power 
of attorney, & kept accounts relating 
thereto. He wrote to thorn glrtap 
particulars of a settloiuorit of £30,000 
which ho proposed to make on ms 
children, Sc Instructing them to take 



to a special trust account. By the 
deed of settlement, which w^as executed 
by all the nbcesaary parties, the trustees 
acknowledged the receipt of tlio 
£30,000, & the trusts were declared. 
No money, however, was paid, nor any 
securities transferred, to the trustees. 
I'urthcr sums were settled iu 1919, 
1020, & 1924, similar entries being 
mode in the agents’ books. Interest 
at a fiat rate was paid to tlie bene* 
ficlaritJS on the sums settled on tJioin 
respectively, the payments being made 
out of the income roccivod bj' tt)o 
settlor from the securities in bis 
agents’ cuetodv. Tlnise ewurities 
varied from time to 
amount always exceeded ^ i Y‘ 

Upon the settlor's death in ms 

eXte ^8 a8B;«oa t;> ‘'“tf ^7““ 
Death DuUea Aot. ia21 (N.A), as 
hiHudinir the settloil suuis, lees rapitul 
wUch more than three years before 
thoXth r’s death liati been paid out 
to ^ of the honellclarios under power 
In the fiettifinentn, & subject to m 
Slowauco for gift J™ ft? 

sums were settled : — • hUTlne 
rogX to sect. 5 (1) of the Act t ie 
a«esement had been ^rightly mMel iw 
the settlemontB could not po treated 
aa perfected either by transfer 

of property or deolaration of trust ; 
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47, Add, Anm^i^n : — Generally, Refd. A.-G, for 
Ontario v, Fex^, £1934] A. 0. 477, 

48. Add. Annotation : — Rofd, A.-G. for Ontario v. 
Perry, [1934] A. O. 477. 

64, Add, Annotation : — Generally, Refd. A.*G. for 
Ontario v. Ferry, [1934] A. 0, 477. 

65. Add, Annotation ; — Generally, Refd. A.*G. for 
Ontario v. Ferry, [1934] A, 0. 477. 

69. Add. Annotation: — Aa to (2) Ck>ii8d. Foscolo 
Mango & Co. o. Stag Ldne, Ltd., [1931] 2 
K. B. 48. 

61. Add. Annotation : — Retd, Bird v. I. B. Oomrs. 

(1924), 12 Tax Caa. 785. 

63. Add. Annotation : — ^Foild. A.-G. v. Farrell 
(1930), 99 L. J. K. B. 606. 

63a. Disentailing deed & resettle* 

ment.] — By a disentailing deed & a deed of 
resettlement, A. & his mother appointed 
property to trustees upon trust for the 
mother for life, & then upon certain trusts 
for management. There followed a dis- 
cretionary trust in favour of A., his wife or 
children, with remainder in trust for A.’s 
sons, & with ultimate remainder to E. The 
mother died in 1926, & estate duty was 
paid on the value of the settled property. 
The trustees, under their discretion, then 
paid £50 a month to A. & the balance of 
income to E. In 1926 A. died, unmaWed, 

& estate duty was claimed : — Held : A., in 
executing the disentailing deed & resettle- 
ment, h^ acted as a person “ competent to 
dispose of property within 1894 Act, 
s. 22 (2) (a), & the discretionary trust in his 
favour was a reservation by bim of an 
** interest ” in the property within Customs 
& Inland Revenue Act, 1881 (c. 12), s. 38 
(2) (c). Therefore, by that sub-sect, read 


with 1804 Act, 4. a (1) (oh MoMifty was 
deemed to have passed <m A/s deam estate 
duty was payable.— -A.-G. v. Fjmuoxi.. (1981] 
1 K B. 81 j 99 L. J. K. B. 605 ) 148 L. T. 
639 ; 46 T. L. B. 687, 0. A. 
jinnalaliim nonsd. A.-a. V. Burrell (1985), 168 h. T. 893. 


07 a, CkjBtlngent sueoassion— Aconmuliitlons.] 

By a deed, dated Mar. 1924, appointing 
trustees of a large sum of money, the settlor, 
who died in Mar. 1928, provided that during 
his life the income of the whole was to bo 
paid or applied by the trustees for the benefit 
of all or any of his children in such manner 
as he should direct, A; so far as any direction 
should not extend the income was to be held 
as an accretion to the capital of the settled 
funds. After his death the capital & income 
of the funds not already distributed were to 
be held in trust for his children living at his 
death in such manner as he should by deed 
or will appoint, & in default of appointment 
in trust as to two-fifths for bis son, & the 
remaining three-fifths for equal division 
among his three daughters as tenants in 
common. The settlor made no direction by 
deed or will, & on his death the Crown 
claimed that the property the subject of the 
trust “ passed *’ within Finance Act, 1894 
(c. 30), s. 1, or that the children’s interests 
which arose on his death were interests pro- 
vided by the settlor within sect. 2 (1) (d), 
that in either case estate duty was payaole 
on the whole of the funds & accretions : — 
Held : the funds & accretions did not pass 
on the settlor’s death & estate duty was not 
payable in respect thereof under sect. 1, but 
that on the true construction of sect. 2 (1), 
the beneficial interest of each child of the 
settlor in the settled funds & accumulations 


though a^oharge probably was created 
upon the eettior a capital It was not 
a debt lor which, by the terms of 
aect. 9 (2), an allowance could be made. 
— Goui/D V . Stamp Duties Oo»ib., 
[1934] A. O. 69 ; 103 L. J, P, C. 25 ; 
150 L. T. 162.--N.Z. 


•g. Ixmd transferred to children 

subject to partnership agreement ^ — In 
1909 M., the owner of 35,000 acres of 
land In New South Wales on which 
he carried on the business of a grazier, 
verbally agreed with his six tmldren 
that thereafter the business should be 
carried on bv him & thorn as partners 
under a partnership at will, the bust* 
ness to be manag^ solely by M., & 
each partner to receive a speemod 
share of the profits. In 1918, by six 
registered transfers In the form 
prescribed by the Ileal Property Act, 
1900. M. transferred by way of gift 
all his right title & Interest in portions 
of his land to each of his four sons & 
to trustees for each of his two daughters 
& their ohllden. Tho evidence showed 
that the tronsfelra were taken subject 
to the partnership agreement, A on the 
understanding that any partner could 
withdraw 6c work his land separately. 
Ih 1919 M. his children entered Into 
a formal partnership agreement, which 
provided that during lifetime of M. 
no partner should withdraw from the 
partuership. On the death of M. 
in 1929 the land tranaferrbd in 1913 
was included in assessing his estate 
to death duties under Stamp Duties 
Act, 1920-1931 <N. B. W.), on the 
ground that they were gifts duidable 
under soot. 102 (2) (a), of that Aet i — 
Beld: (1) the property comprised In 
the tyanafers was the land separated 
from the rights thereiu belongiim to 
the partnership. It was excluded by 
the terms of seot. 102 <2) (n) from being 


dutiable, because the donees had 
assumed Sc retained possesdon thereof, 
& any benefit romafiiing In the donor 
was referable to tbe partnership agree- 
ment of 1909. not to the gifts ; (2) the 
transfers did not mention the rights 
of the partnership, & therefore under 
seot. 42 of Ileal Property Act, 1900 
(N. S. W.), inlght in law give a title 
free from those rights, was not material, 
because the substance of the trons- 
aotion had to be ascertained, as lia- 
bility to taxation ought not to be based 
upon refinements but on clear words. — 
MUNBO V . Stamp DtrriEe I193i4] 

A. C. 61 ; 103 L. J. P. O, 18; 150 
L. T, 145.— AUS. 


PART IL SECT, 8, SUB-SECT. 2.— E. 

P I. — By tin Indenture 

T., who was entitled in fee simple to 
certain lauds subject to oertain leases 
thou current, conveyed the lands to A., 
his daughter, for life, or until the 
hapiHjnlng ol oertain events, with 
remainder to her children. In ooxisidera- 
tion of covenants by her to make 
annual payments to him Sc his wife 
during their lives. Sc to indemnify him 
In respect of covenants oontalned in 
the unexplred leases. T. & his wife 
predeceased tbe dauiditer. Sc she 
died leaving children. Her life estate 
had not determined in her Mfetitme ; — 
Meld: tho lands comprised in the 
indenture did not form p^ of the 
dutiable estate of A. by virtue of 
seot. 102 m (k) of “Stamp Duties 
jhjotf 1920-24/* The dominant words 
of that provision or© “under or by 
virtue of auy agreement mad© by tho 
deceased.** Sc they mean that the pass- 
ing of the prop^y shaU proceed from 
the voUtion of deoeased,— ANOtw v. 


CkiMB. OF Stamp Duties (1930), Argus 
L. R. 837 ; 4 A. L. J. 163.— AUS. 

se. Reservation of life interest to settlor 
— On surviving wife .] — By a marriage 
settlement made in 1676, £30.000 Was 
settled upon trust to pay tho income 
to the settlor’s wife for life, after her 
death to the settlor for life. & after 
the death of the survivor upon trust 
for tho ohUdren or remoter issue as they 
should by deed Jointly appoint, or 
in the absence of a joint appointment 
as the survivor should by wDl or deed 
appoint. 8c in default of appointment 
for the ohilclren as therein provided. 
Tho settlor died In 1925, without having 
exercised the Joint power of appoint- 
ment, leaving his wife Sc children him 
surviving. For the purpose of death 
duty under the Stamp Duties Act. 
1920-1924, of N. S. W. :—Held : as 
the settlement contained a trust to 
take efiect “ after the death ** of the 
deceased settlor 8c in reference thereto, 
his property was to be “ deemed to 
Include •* the property subject to the 
trust, without deducting the value of 
- his widow’s life interest thereiu. — 
Rabett V. Stamp Duties Comu., (19291 
A. O. 444.— AUS. 


sf. — Jointly with ifiife .] — In 1896 
a husband settled property in N. 8, W., 
directing that the income therefrom 
should be paid to his wife during their 
joint lives, 8c upon the death of either 
of them to their daughters equally 
for their respective lives. The settlor 
died in 1914, Sc was stirvivod by hie 
wife i.’^Meld: the settlement contained 
a trust “ to take effect after hte ** (the 
settlor*©) death “ within Stomp 
Duties Act, 1898, of New South Woles. 
B. 58. 6c accordingly upon the death of 
the settlor duty under that sect, became 
loyable. — TaoHtiOvi v. Stamp Duties 
C19291 A. O. 450.— AUS. 
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to tfe-O oxtont to wliioli tli6 prinoipftl vfiJiuo 
of such beueficial interest upon the death 
of the settlor exceeded the actual value, if 
any, of the expectant beneficial interest of 
each child before such death was an interest 
accruing or arising on liis death, & was, 
therefore, to be deemed to be property pass- 
ing on the death of the settlor, & that estate 
duty on the principal value of such excess 
was leviable & payable accordingly. — A jdam- 
SON V. A,-G., [1933] A. C. 257 ; 102 L. J. 
K. B. 129 ; 49 T. L. R. 169 ; sub nom, 
A.-G. V, Adamson, 148 L. T. 305, H. L. 


Tmotofiaiw /--Consd. A.*G. v. De Troflord (1933), 150 L. T. 
2J. ^Apld. A.-G. V. Lloyds Bank, Ltd. (1934), 151 L. T. 
268. ICxpld. & Folld. A.'G. V. Lloyds Bank, Ltd 
[1935] A. 0. 382. Consd. A.-G. Burroll (1935), 153 
L. T. 393 ; Scott i\ I. R. Cjomrs., [1937] A. C. 174, 


67b. .] — By a deed of settlement the 

settlor caused to be issued to or transferred 
into the names of trustees certain shares in 
a co. in trust for all such one or more of her 
children or remoter issue, or the husbands or 
wives of the children or remoter issue, as she, 
the settlor, should by deed revocable or 
irrevocable or by will appoint, & until & 
in default of appointment upon trust to 
divide the trust fund into three equal shares 
& appropriate one share to each of her three 
named childi'en, but so that the three shares 
should be retained by the trustees upon the 
trusts therein declared. 

By a deed of appointment the settlor 
directed the trustees of the settlement to hold 
the trust fund in trust during her life to accu- 
mulate the income & after her death to 
stand possessed of the trust fund & accumula- 
tions in trust for her three named children 
in equal shares, but so that the share which 
after her death was to be held for each of the 
said three children should not vest absolutely, 
but should be retained by the trustees upon 
trust during the life of each child to pay to 
him or her the income of his or her share & 
after the death of such child to hold that 


child’s share in trust for the children or 
remo^r issue of that child as he or she should 
appoint, & in default of such appointment in 
tnist for all or any of the children of that 
child who being sons or a son should attain 
the age of twenty-one years or being 
daughters or a daughter should attain that 
age or marry if more than one in equal shares. 
There followed a hotchpot clause, & an 
accruer clause in case the trusts declared 
concerning the share of any child should fail. 
Finally, the deed reserved to the settlor a 
power of revocation by deed or will. The 
settlor died without having revoked the 
appointment. She left her surviving the 
three children unmarried : — Held : the rule 
in Lassence v. Tierney (1849), 1 Mac. & G. 
551, applied to the settlement ; under it the 
three children took absolute & immediate 
interests in the trust fund (though liable to 
defeasance) & nothing passed to them under 
it on the death of the settlor within Finance 
Act, 1894 (c. 30), s. 1 ; also, the life interest 
of each child was deemed to be property 
passing on the death of the settlor witliin 
sect. 2 (1) {d) of the Act, & the duty there- 
under was leviable on the excess, if any, of 
the value of the expectant life iniercjst of 
each child after the death of the settlor over 
its previous value. — A.-G. v, Lloyds Bank, 
Ltd., [1935] A. C. 382 ; 104 L. J. K. B. 523 ; 
152 L. T. 577, H. L. 

Annotaihms : — ^Beid. A.-G. v. Du-kiuHoii & Baroi], [1937] 
2 All K. R. 1S5 ; Scott 1. ]i. (’omrcj., 11937 I A. C. 174. 

72. Add. Annotation : — As to (2) Retd. Re Wilkin- 
son, Page t). Public Trustee, [1926] Oh. 842. 

75. Add. Citationa 94 L. .T. K. B. 139 ; 132 
L. T. 717. 

Add. AymoUiiUm : — Generally. Refd, r. 

Dickinson A Baron, [19371 2 All K. R. 

76. Add. Annotation : — Refd, A.-G. v. Llewelyn, 
[1935] 1 K. B. 94. 

90a. Trust established in England.] — 

By his will, made in English form, testator, 
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82 i. Benefit rdained hy ditiptmer.]--' 
By deed of Ai)r. 31, 192'^, a farm, 
toffothor with tho fariuUoiiHf^ & i1 k 
contcutH, the live stock thereon &: the 
chattelH & (dTecta, were assiKiied 
aliHolutAjly to deft., A. O’D., in coii- 
Hidemtion of natural love & afl’ection 
hy his eoiiisin J. O'D. “ suldoct how- 
('ver to the right of tlie said J. O’D. to 
the exciusive U8e of a room in the 
dw(dling -house upon tho said lands 
witli the use in common with Die said 
A. O’D. of the kitchen <& pasBages of 
the said house & to the right of his 
support thcirein which is to iiudude all 
neoossary fuel at the exj)en8e of the 
said A. O’D. & to the use of a donkey 
ik. trap when required.” Deft, also 
covenanted with tho said J. O’D, to 
permit him to enjoy the said rights & 
to provide personal attendance on him. 
On the death of J. O’D., deft, was 
assessed to estate duty upon all the 
property comprised in the said deed. 
Upon a motion for attachment for 
failure to pass an estat-e duty accoimt : 
— Held : the property transferred by 
J. O’D. to deft, was not possessed or 
enjoyed by tho latter to the entire 
exclusion of the donor or of any heueflt 
to him by contract or otherwise &, 
accordingly, estate duty was payable 
thereon under sect. 2 (1) (c) of Finance 
Act, 1894.— RKVUNUE 0OMR8. 

O’Donohoe, [19361 1. K. 342.— IR. 

sh. Property aUwxk abroad — Shares. ] 
Doooased, not a British subject, was at 


tile date of his death domiciled In tho 
Colony of the Straits Settlements. 
The Oorar. of Stamps for the Colony in 
determining tho value of deoeatsed’s 
estate for the purposes of estate duty 
Included tho value of his movable 
property outside the Colony, w'blch 
oonsistod chiolly of shares valued at 
over $27,000,000 : — Held : such mov- 
able assets outside the Colony fell 
within the words ** all property which 
passes on the death ” in sect. 68 (1) of 
Ordinance No. 103 (Stamps) of the 
Colony & were accordingly assessable 
to estate duty. — Stoaits Skttlkments 
O oMR. OP Stamps v. Oei Tjono Swan, 
[1933] A. O. 378 : 102 L. J. P. O. 90 ; 
149 L. T. 145 ; 49 T. L. R. 428. P. O.— 
STRAITS SETTLEMENTS. 


PART 11. SECT. 3, SUB-SECT. 3. 

si. Shares in company domiciled in 
risk Free State — Testator rf* life 
natU domiciled in Northern Ireland — 
)eath of life tenant.) — Testatrix. B., 
led domiciled in Northern li*oland. 
!y her will she ^ve ail her property 
> trustees to allow same to romam 
1 the state of tnvostmout in which It 
light be at the time of her death or 
3 change said investments as tno 
rustoes in their absolute discretion 
light think fit & to pay the Income 


.lighter. 


pointed W. & her flaughter, N., 
exors. of her w'ill. The ussots included 
shai’es In a co. situate in the Irish 
Free State. N., the life tenant, died 
on Apr. 23, 1928, within two months 
of the death of B., & before representa- 
tion to the estate of B. had Issued. 
A claim for estate duty arose on tho 
death of N. in respect of the residuary 
estate of B., passing on the death of 
N. under the will. It was contended 
on behalf of the Crown that the 
residuary estate of B. as at the deatii 
of N., constituted a Northern Ireland 
chose In action, as B. died dond(.'ii<‘d 
in Northern Ireland & the forinu 
of administration of her estate tiu' 
Northern Ireland Cts. Tho I'.xoi-. 
tho estate of B., however, conle/ided 
that the estate of B. j>assefl in hpeeje 
on the death of N. : — Held : after the 
death of B., N. has a proprietary 
interest in her nn)ther's estate t';' e>^tato 
duty was payable in tho Irish treo 
State & not in Northern i rehind, the 
residuary estate havung passed on tJio 
death of N,, A having eonhlsted ot 
shares In a co. situate in the Irish Tree 
St^te.-~A r. WAPKEK, [1934] N. J. 
179. — IR. 

so. Nitaa of shares. ]— The situs of 
shares is at tl*o place where the register 
of shareholders is kept, Ac duty is pay- 
able ihert) in accordance with the law 
of the locality, A- this is so even though 
the name of a deceased owner was not 
actually on tho register at the time of 
death . — lie Ferguson, [19361 1. IL 21, 
— IR. 
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who declared tliat the instrumeat was to take 
effect according to the of Hong Kong 
where he was domiciledt devised & bequeathed 
his property, which was situate out of the 
United- Kingdom, to trustees on trust to 
invest a sum to produce an annuity for his 
wife, to pay certain legacies & to stand 
possessed of the residue to pay the annual 
income thereof to his sons or son during thei 
or his lives or life, & on the death of the las 
survivor of his sons in trust for his son’s 
children. The tenant for life, who was the 
only son of testator living at his death, 
wished to borrow money «to, at the request 
of the lenders, he appointed, in England, 
four new trustees of the will, three of whom 
were resident in England. Between 1013 <fc 
1022, owing to the tenant for life’s dealings 
with the trust funds, proceedings in the Oh. 
Div. were instituted & orders were made in 
connection with the administration of the 
trusts of the will. In 1922 the tenant for 
life died, leaving him surviving his widow 
& two infant sons, who were domiciled in 
Hong Kong but had been made wards of ct. 
by virtue of the proceedings in the Ch. Div. 

& the orders made therein. The trust pro- 
perty was situate abroad : — Held : the suc- 
cession of the infants to testator’s residuary 
estate was at his death a succession by virtue 
of Hong Kong law &. to Hong Kong property, 

& it had never lost that character or fallen 
within 1853 Act, s. 2, & the property was not 
liable to estate duty under 1894 Act, a. 2 (2). 

— A.-G. V. Belilios, [1928] 1 K. B. 798 ; 97 
L. J. K, B. 139 ; 138 L. T. 294 ; 44 T. h. R. 
214; 72 Sol. Jo. 49,0. A. 

Add. Annotation : — Apld. A.-G. v. Howe 
(1925), 94 L. J. K. B. 540. 

Shares.] — Testator, a German 

subject, was, at the outbreak of the European 
War, entitled to stocks, shares, & securities 
in English, South African, & American cos. 
The certificates were in all cases situate in 
London, & the securities themselves were 
transferable in London at the outbreak of 
war, & at the date of testator’s death. 
Testator died in 1915, in Berlin, being 
domiciled in Germany. By his will three- 
lifths of liis property were bequeathed to 
German & Austrian beneficiaries, two- 
fifths to British & Polish beneficiaries. In 
1915 the will was proved in Germany by the 
exors. named therein. In 1922, grant of 
administration in England was made to pltf. 
By virtue of Treaty of Peace Orders, the 
whole of the interests of the German & 
Austrian beneficiaries became charged with 
& subject to the claims of the Custodian of 
Enemy Property. In 1922 all the South 
African securities were transferred to the 
South African Custodian, an exor. dative 
was appointed in South Africa to administer 
testator’s South African estate, & estate duty 


Diobst Supplbmbnt. 

in South Alricft was p^d by him In respect 
thereof. SomeoftheAmaricaBseoaritles were 
transferred to the American Allen Property 
Custodian, administration of testator’s Ameri- 
can estate was gpranted in America, & the 
securities were transferred to the American 
Custodian to be distributed by the American 
administrator among the beneficiaries. All 
the remaining American securities, with the 
exception of a small balance, were released 
to pltf. by the English Custodian. In May, 
1 924, pltf. filed a corrective affidavit, including 
therein those of the American securities 
which had been released to him at that date, 
& he paid estate duty & interest in respect 
thereof: — Held: (1) all the shares were 
locally situate in England & the adminis- 
trator was bound to include them as property 
of which testator was competent to dispose, 
4te was accountable to the extent of the 
assets he had received for the estate duty 
in respect thereof ; (2) the basis of valuation 
of such shares was the price similar shares 
would fetch in the open market at the date 
of testator’s death. — Re Asohrott, Clifton 
V. Straubs, [1927] 1 Ch. 313 ; 06 L. J. Ch.205. 

9. Add. Annotation : — As to (4) Refd. Re 
Bateman, [1925] 2 K. B. 429. 

02a. Release of life Interest — In exchange 

for remainder*] — Deceased, under a settlement, 
was entitled to certain lands Sc capital 
moneys for life with remainder to deft. By 
a deed of exchange made between deceased 
& deft., deft, conveyed to deceased his 
remainder in the above lands, & in return the 
deceased convoyed to deft, his life interest 
in the capital moneys to the intent that the 
life interest should merge in deft.’s estate in 
remainder. Deceased died within three 
years. The Crown claimed estate duty on 
these moneys : — Held : the property, the life 
interest, did not pass by reason of the pur- 
chase, because that interest ceased on death, 
& consequently 1894 Act, s. 3 (1), did not 
apply, &, deceased having died within three 
years of the making of the deed, Finance 
Act, 1900 (c. 7), s. 11, as amended, applied, & 
the property was deemed to pass notwith- 
standing its disposition by the above deed. — 
A.-G. V. Llewelyn, [1935] 1 K. B. 04 ; 103 
L. J. K. B. 407 ; 152 L. T. 345. 

06. Add. Annotation : — Ae to (2) Refd. A.-G. v, 
Llewelyn, [1935] 1 K. B. 94. 

07a. — .] — ^By settlements made in 

1906 & 1911, a lady, in consideration of 
£5,100 which was paid over to her by her 
son, conveyed certain furniture upon trust 
for herself for life with remainder to her eon 
absolutely. At her death in 1918 the 
furniture was sold for £45,000, Sc Hie Crown 
claimed succession duty A estate duty upon 
the difference between the two sums from 
the trustee of the settlements : — Held : ( 1 ) 


PART U. SECT. 4. SUB-SECT. 1. 

B i. S. r. Holues V. Stamp Dcjtibs 
OoMR., [1027] N. Z. L. II. 753.—N.Z. 

g ji, Discharge by eon of leyit 

— A father granted a bond for £30, uw 
1 q implement of an imdertaklog by him 
In his second son's marriage oontraot, 
in oontemplation of the son^s marriage, 
& in consideration of a oonvoyanoo 
executed by the son's intended wife 
for behoof of the spouses. In the 
marriage oontraot the son accepted the 


obligations therein contracted by his 
father as in fuU satisfaction in any 
event of all legal claims for loglttm 
or otherwise he might have upon his 
father's estate. At the date of the 
marriage oontraot & of the bond the 
only claim to legitim possible to the 
son was In the event of his elder 
brother predeceasing his father. That 
event happened, & at the father's 
death the amount of logltlm to which 
the second son would have had a claim. 


had he not discharged It, was £25,000 : 
— Bdd : the bond could not bo 
regarded as a debt inctured by the 
father for fuU consideration in money 
or money's worth wholly for deooasod^s 
own use & benefit in the sense of 
1894 Act, B. 7 (1), Sc did not form a 
proper deduction In determining the 
value of his estate for the purposes of 
estate duty. — ^I iORU Anvooipi e. 
WARBENPXR'g TRCWnCBS iXwS), 8 
F. (Ot. of Bess.) 871.-HIOOT. 
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Cases 




the tianwotion wee a hond fide sale between 
taom6r w & no succession duty was 
payable ; (2) as to the claim for estate duty, 
tli«re had b^n a “ purchase for partial 
consideration ” within 1894 Act, s. 3 (2), the 
consideration paid represented four- fifths of 
the value of the property at the date of such 
purchase, & estate duty was payable only 
upon one-fifth of the value as at the date of 
the death of the tenant for life ; (3) “ partial 
consideration,*’ in sect. 3 (2), meant something 
less than the full & fair value as between 
^ ^ller.— 72e Bateman (Baroness). 
[1926] 2 K. B. 429; 95 L. J. K. B. 199; eub 
nom. Ee Bateman (Baroness). A.-G. v. 
Wrbford-Brown, 134 L. T. 163. 


117a. Who Is person “ competent to 

dispose — Donee of power.] — The donee of 
a power who can freely appoint the whole 
of the fund to himself & so acquire the right 
to dispose of the fund in accordance with 
his own volition is “ competent to dispose ” 
of that fund within France Act, 1894 
(c. 30), 8. 6 (2). The word “ power ” in the 
phrase “ power ... to appoint or dispose 
of property as he thinks fit ” in Finance Act, 
1894 (c. 30), s. 22 (2) (a), is not used in the 
strict sense attaching to it when used with 
reference to a power of appointment, but in 
the sense of capacity. — Re Penrose, Pen- 


rose V. Penrose, [1933] Oh. 793 ; 102 hi 
Ch. 321 ; 149 L. T. 325 ; 49 T. L. B. 286. 
120. Add, Annotation : — As to (4) Dlstd. Re Grill" 
linton, Public Trustee v, Grinlintou (1932)» 
102 T.. J nh ± 


121. Add. Annotations : — As to (2) Dlstd* Re (Mn- 
linton, Public Trustee v, Grinlinton (1932), 
102 L. J. Oh. 4. Refd. Re Sarson, Public 
Trustee r. Sarson, [1925] Ch. 31. 

121a. Enures for benefit Of residuary 

legatees — Where annuities free of duty given 
out of residue.] — Testator who died in 1910 
directed the payment of an annuity to his 
son E., & on the latter’s death “ to his pre- 
sent wife,” free of duty. Settlement es^te 
duty was paid on so much of testator’s re- 
siduary estate as was required to provide 
for the annuities payable under the will. 
E. died in 1930 & bis widow, A., became 
entitled to the annuity. Estate duty was 
payable, but an allowance of interest was 
claimed under Finance Act, 1914 (c. 10), 
8. 14 (6), as a set-off in respect of the settle- 
ment estate duty already paid on testator’s 
death : — Held : the annuities having been 
paid in full, the persons entitled to the allow- 
ance were the persons entitled to the re- 
siduary estate. — Re Grinlinton, Pubuc 
Trustee v. Grinlinton, [1933] Ch. 344 ; 
102 L. J. Ch. 4 ; 148 L. T. 191. 


PART II. SECT. 4, SUB-SECT, 2. 

c i. Annuity paid out of gentral 

income — No property HetUe.d.]~~Siiot. A 
of Estate Duty Ordinance, 1932, of 
Hong Kong, provides that estate duty 
shall he paid on the i)rlncii)al value of 
“ all property passing on the death ” 
of a deceased person, which, hy 
sect. 5 (1), “shall ho deemed to 
include . . . {b) property in whicti 
deceased or any other person had an 
interest ceasing on the death of 
deceased, to the extent to which a 
benefit accrues or arises by the cesser 
of such interest, . . By sect. 25 (1) 
of the Ordinance : “If estate duty has 
already boon jiaid in respect of any 
settled property since the date of the 
settlement, upon the death of one of 
the parties to a marriage, no estate 
duty shall bo payable on the death of 
the other party to tho marriage unless 
such person was at the time of his or 
her death or had been at any time 
during the continuance of the settle- 
ment competent to dispose of such 
property. (2) For the purposes of 
this section, the term settlement 
means any . . . will, . . . under or by 
virtue of which instrument . . . any 
property, or any estate or Interest in 
any property^ stands for the time being 
limited to or in trust for any pemons by 
way of succession, & the term settled 
property means the property comprised 
in a setflemont.” 

A testator by his will bequeathed to 
his wife an annuity of £10,000 diming 
her life. No speolflc fund was set 
aside by tho trustees of the will to 
meet the annuity, which was in fact 
paid out of the general income of the 
estate. The whole of that Income was 
not applied in meeting tho annual 
payments. The annuitant was not at 
any time competent to dispose of the 
property out of the income of which 
her annuity was payable. Estate 
duty had been paid in Hong Kong on 
the whole of tho testator's estate when 
probate was granted. On a claim by 
the Estate Duty Oomr. that upon the 
death of the annuitant estate duty 
become _payable under sect. 6 (1) of 
Estate Duty Ordinance, 1932, to the 
extent to which a benefit accrued by 


the cesser (»f the annuity : — Held : 
(1) there was property of testator in 
which the annuitant had an interest 
ceasing at her di^ath within the mean- 
ing of sect. 5 (1) (6) of the Ordinance, 
& therefore to the extent to which a 
benefit accrued by the <5CH8er of the 
annuity that property was deemed to 
bo included In property passiug on 
tho death of the aimultn.nt ; (2) there 
was not a “ settlement “ within tho 
moaning of sect. 25 (2) of the Ordi- 
nance, under or by virtue of which 
any property, or any estate or interest 
in property, stood during the lifetime 
of the annuitant limited to or in trust 
for any person by way of succcission, 
& therefore the exemption conferred 
by sect. 25 (1) did not operate, & 
estate duty was accordingly payable. 
The phrase “ any property, or any 
estate or interest in any property *' 
in sect. 25 (2) of the Ordinance, coupled 
with the woi-ds “ stands limited," 
referred to definite property or an 
estate or interest In It which actually 
existed & could bo pr(s;iHely defined. 
Thor*o was no such definite h)i’OpeTty 
allocated in the present case, & a 
hypothetical slica of the property 

E assing by t,ho wdll ctuild not properly 
o ti'eated os an interest in that 
property within tho meaning of 
setst. 25 (2), — ^Armbtrono v. Ektatk 
Duty Oomr., [1937] A. O. 885 ; 11937 J 
3 All E. H. 484 ; 106 L. J. P. C. 133 ; 
167 L. T. 376 ; 81 Sol. .To. 587, P. O.— - 
HONG KONG. 


sa. •* Interest in business ** — What is 
— 1914 Act, 15.) — A father & two 
of his sons carri^ on business In 

B artnership. By a ro-arran^ment of 
le partnership relations the father 
accepted £124,646 in full of hts whole 
rights in the old firm & Its assets, A' 
agreed to allow this sura te remain ns 
a loan to the now firm at 4 per cent. 
Interest, on condition that, if called 
np by him, or in any event on hi** 
death, it was to be repaid by ten yoarJv 
instolmouts, Tbo father contributed 
no capital to the new Ann apart froin 
the loan, but bad an interoft in the 
profits to the extent of a ono-lentn 
share. Ho died in 1 922. Ifovlne a will 
br which ho boqnpathcd the roeidne of 
biS estate, including the loan, to nis 


family, & estate duty was duly paid 
thereon. The two sons came to an 
aiTangernout with their father's exon*., 
under which the sous agreed to repay 
tho loan at onoo m return for o certain 
dHcouut ; & in settling with the exnrs., 
they retained in tho buslnobw tho 
respective shares of the loan foiling 
to thorn, bv crediting thernsclvoB with 
the amounts in the imokw of the firm. 
Within two years of the father’s death 
one of tbo sons died, & estate duty 
became payable on his estate. His 
exor. having claimed a reduction, 
under the above sect., of the estate 
duty payable on the sum credited to 
the son in the firm’s books in respect 
of hlH share of his father's loan : — 
Held: the fatiior*s riglit to repayment 
of tho loan was not an “ interest in the 
business " within the sect., & the sum 
standing In the son’s name in the books 
of tbo firm was an iuterost in the assets 
of the firm, & was not Identical with 
his father’s interest in the jus credit 
of the loan. — Glen v . Inland 
Revenue, [1926] S. C. 44.— SCOT. 

.] — The proprietor 

of a wine A spirit business, by hfs 
trust-disposition & settlement, directed 
his trustees to convey the residue of 
his estate to Ida only daughter on her 
attaining twenty-five years of ago, 
^vith a destination over in the event 
of her predeceasing tho period of con- 
veyance, & to pay her tho income of 
the residue until that dale, ilo 
directed his trustee.^ to hcM the imHinesH, 
The daiightcr dietl eight days after 
testator, under the age of twontv-iive, 
& before the direction to ‘jcII had i)cen 
implomonted. The trustees having 
claimed a reduction, nader Ilnance 
Act 1914, P. 15. of tho estate-duty 
nayahle on the daughtcr'p death. In so 
far as asHOssal)Ic on the value of the 
business, the Comrs. of Inland Rovonue 
r6fuso<i tho clafin 

applied, in respect that the beuefioial 
possession A eiijoyrnont of the residue, 
including the business, had passed to 
tho daughter on testator's death, 
had again passed on her death : & 

the trustees were, accordingly. entRled 
to tbo relief claimed. — WARRBN'b 
TRUSTBICS V. IKIM.NP RBVKNUE, [1926] 
8. O. 806.— SCOT. 
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127{i. Property in which deceased never had an 
interest — Accumulations of Income of volun- 
tary settlement,] — Deceased transferred cer- 
tain atiocks & shares to trustees on trust to 
accumulate the income thereof at compound 
interest during a certain period by way of 
accretion to the settled fund, after that 
period to deal with that fund on certain 
trusts for the benefit of others. The income 
was so accumulated for several years. On 
the death of the deceased the Comrs. con- 
tended that for determining the rate of estate 
duty the said accumulations should tmder 
Finance Act, 1894 (c. 30), s. 4, be aggregated 
with the rest of the settled property passing 
on the death, & that they were not property 
in which deceased “ never had an interest *’ 
within the meaning of the proviso to that 
sect. : — Held : the contention of the Comrs. 
was correct. — A.-G. v. Dickinson & Babon, 
[1937] 2 K. B. 574 ; [1937] 2 All E. R. 485 ; 
iOO L. J. K. B. 615; 157 L. T. 550; 53 
T. L. R. 568 ; 81 Sol. Jo. 339. 

128. Add, Annotaiiona: — Refd, Ee Exmouth's 
Annuity, [1925] Ch. 280 ; Be Drake^ Drake v. 
Wilson, [1926] Ch. 559. 

128a. Land & chatteU — What are 

“ chattels.’*] — By an Act of 54 Geo. 3 an 
annuity of £2,000 was inalienably settled 
on Lord E- &, his successors in title. In 
1892 the redemption of the annuity for a 
sum of £55,890 was agreed upon, & that 
amount was paid into ct. &i invested in the 
purchase of Consols. The fifth Viscount E. 
died in Aug. 1922, & the sixth Viscount in 
Feb. 1923. Questions having arisen as to 
the payment of estate duty, the ct. was asked 


whether estate duty became payable (a) upon 
the capital of the sum of Consols, or (If) upon 
the value of the interest of the successor to 
the title in such sum of Consols, & if estate 
duty became so payable, then whether, for 
the purpose of determining the rate of estate 
duty, such sum of Consols ought (a) to be 
aggregated with the other property, or (6) to 
be treated as an estate by itself : — Held : 

chattels ** in collocation with settled lands 
in 1894 Act, s. 6 (5), did not suggest personalty 
generally, but those particular items of it 
which were usually settled upon trusts that 
followed the devolution of the settled land, 
& the sum of Consols was not “ chattels ** 
within the sub-sect., & must be aggregated 
with the other property for the purpose of 
paying estate duty.-— Re ExMOUTH’a Annuity, 
[1925] Oh. 280 ; 94 L. J. Oh. 208 ; 133 L. T. 
39; 69Sol. Jo. 411. 

129a. Where duty commuted — Not aggro* 

gated with unsettled property,] — Where 
estate duty has been commuted under 1894 
Act, s. 12, the property in respect of which the 
commutation has been made is not property 
on which “ estate duty is leviable ** within 
8. 4 of that Act & is not to be aggregated 
^ith other property of the same person on 
which estate duty is leviable. — A.-G. v. Howe 
(Eabl) (1925), 94 L. J. K. B. 640 ; 133 L. T. 
801 ; 41 T. K R. 010 ; 69 Sol. Jo. 791, C. A. 

131. Add. Citations : — affd, sub nom, Parr t>. 
A.-G., [1926] A. C. 239 ; 95 L. J. K. B. 417 ; 
134 L. T. 321 ; 42 T. L. R. 217, H. L. 

After cross-reference following this case add : — 
Death after July 29, 1927.] — 
See, note. Finance Act, 1927 (c. 10), a. 61. 


PART II. SECT. 4, SUB-SECT. 4. 

d. For ** ChariidbU purposes — In 
Australia <S? abroad,** read “ Charitable 
purposes — In Australia — dt abroad.’* 

d i. .] — By Estate Duty 

Assessment Act. 1914, s. 8 (5), estate 
duty Is not to be assessed upon so 
much of the estate as is bequeathed 
“ for religious, soientiflo, charitable or 
public educational purposes ” : — Held : 
as no contrary intention appeared, the 
word “ oharitablo *’ was to be con- 
strued In its legal & not its popular 
sense. — CHRSTEBMiiN V. Federal 
OoMR. OF Taxation, [1926] A. C. 128 ; 
95 L. J. P. 0. 39; 134 L. T. 360; 42 
T. L. R. 121.— AUS. 

d li. Public benevolent institU’ 

turn ** — What is.] — Held : the expres- 
sion public benevolent institution ** 
in sect. 8 (5) of Estate Duty Assess- 
ment Act, 1914-1928, does not Include 
organisations which do not promote 
the relief of poverty, suffering, distress 
or misfortune. The Royal Naval 
Houso Is, therefore, not a " public 
benevolent Institution ** within the 
sect. — Perpetual Trustee Co., 
Ltd. V . Taxation Oomr., [1931] Argus 
L. R. 240 ; 5 A. L. J. 109.— AUS. 

PART 11. SECT. 6. 

182 i. AooreaaUd property — Whether 
property agoreqated more than once on 
same ^’estator. who had two 

eons, H. 8c J., by his will devised oertAln 
real property to his son, H., in trust for 
H. for his llf^ with remainder to H.^s 
ohildron as H. should empoint. Sc, if 
there should be no son of H. who should 
attain the ago ot 21 years, then in trust 
for his, testator’s, other son. J. 
Testator died In 1893, & H. entered 
into possession of the lands under the 
trusts of the wiU. J. died intestate Sc 
unmarried in 1897, leaving his brother, 
the said H., his heir-at-law. By an 


order of the ot. made in 1908 it was 
declared that on the death oi J., H. took 
an estate for life, with a vested absolute 
interest in remainder, subject to being 
divested if he left issue, in the freehold 
lands devised by his father’s will, &, 
etcoordingly, that H. could make a 
valid testamentary disposition or 
otherwise dispose of his estate or 
Interest in the lands. On the death of 
J.. H. took out a grant of administra- 
tion, Sc paid duty in respect of the 
ersonal property which passed on the 
eath of J., but he did not pay any 
estate duty in respect of the contingent 
interest in the lands which hod been 
devised to J. by his father’s will, Sc 
which passed io him, H., as his 
brother’s heir-at-law. H. died without 
issue In 1920, Sc estate duty was paid 
by his oxor. on the value of the pro- 
perty which passed on his death, 
including the lands In question : — 
Held : the Revenue Comrs. were 
entitled to claim estate duty on the 
death of J. in respect of his contingent 
estate in the lands which passed on his 
death to H., Sc the rate of ostate duty 
was to be calculated according to the 
value of that interest when it fell Into 
possession on the death of H., together 
with the value of the rest of the estate 
of J. — Re O’Connor’s Estate, Hbn- 
drioe V. Revenue Combs., [1931] 
I. R. 98.— IR. 

sd. Degree ofrelaHonehip — Calculation 
of-— Beyond mird degree .) — The words 
** not beyond the third degree ” 
ooourring in Deceased Persons’ Estates 
Duties Aot, 1921, Sohed. (2), Part II., 

S ara. 2, refer to the method of oaloula- 
lon aooording to the civil law, in which 
the degrees were calculated up to the 
common ancestor. Sc then down to the 
beneffoiary In question : —Held : a son 
of a first cousin of testatrix was beyond 
the third d^rcee of relationship to 
testatrix, Sc the Oomr. of Taxes had 
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rightly assessed the duty payable in 
respect of the benefit he took under her 
will, in accordance with Sohed. (2), 
Part II., para. 3, of the said Act . — Re 
Cook (1925), 21 Tas. L. II. 11.— AUS. 

Selected class of relatives .] — 

The benefit of Estate Duty Assess- 
ment Aot, 1914-1922, 8. 8 (6), extends 
to all property which by force of the 
will, or by the law as to the distribution 
of the estates of intestates, passes 
directly from testator or intestate to a 
member of the selected class, provided 
in the case of a wifi that on the death 
of testator it oan bo shown, from the 
terms of the will & by reference to the 
state of his family, that the property 
must go directly from him to persons 
within the class & that in no conceivable 
event can it pass from the testator 
to any person who is outside the class. 
— Smith v. The Federal Comr. of 
Taxation (1928), 40 0. L. R, 467 ; 
[1928] Argus L. R, 189.— AUS. 

PART n. SECT. 7, SUB-SECT. 1. 

mi. .] — Testator was, at 

the time of his death, chairman Sc 
managing director of a oo. carrying on 
business as tea Sc wine merchants. The 
business had been established by 
testator’s grandfather many years ago, 
Sc had been carried on by nis family 
ever sinoe. The business had been 
turned into a limited oo. In 1898, with 
a share capital of £30,000, divided into 
30,000 shares of £1 each, of which 
23,007 had been Issued, Sc it was turned 
into a private oo, in 1908, At the date 
of his death the testator held 18,601 
shares, Sc his son, the assistant manag- 
ing director, held 4,251. The shares 
were transferable, subject to the right 
of the directors to refuse to renter 
any transfer ot shares upon whioh the 
00 . had a lien, or a tranifer to a trans- 
feree of whom the directors did not 
approve. The oo. was a solvent one ; 
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136a. Shares.] — Re Asohbott, Olipton v. 

Strauss, No. 96a, ante. 

186b. Subject to restriction on transfer.] 

— A testator at the time of his death was 
entitled to a mmibor of ordinary shares of 
£100 each in a co. tlie articles of assocn. 
of which imposed idgid restrictions upon the 
alienation A transfer of the shares in the co. : 
— Held : the value of the shai'es for the 
purx)ose of estate duty was to be estimated 
at the price which they would fetch if sold 
in the open market on the terms that the 
purciiaser should be entitled to be registered 
<fe tf) be regarded as tlie holder of the shares, 
<fc should tak(i hold them subject to the 
provisions of the articles of assocn., including 
those relating to the alienation <fe transfer 
of sliares in the co. 

There was evident^e that the value of the 
shares in the oi)en mai'ket w ould be enhanced 
if Trust Cos. were to be included among 
possible cjomptditoi's in the open market : — 
Held : the value of the shares should not be 
appre(nat<Kl by reason of the specud value of 
the shares to sucli cos. — Inland Kevenuk 
C oMRs. V. Chossman, Inland Kevp:nue 
COMR.S. r. Mann, flOIlT] A. V. 2(> ; [1986] 
1 All E. K. 702 ; 52 T. L. 11. 415 ; 80 Sol. Jo. 
485, H, L. ; revag. S. i\ sub nom. Re Paulin, 
Re Cboshman, [1985] 1 K. li. 20, C. A. 

136c. How ascertained — Special facts to be 

considered.] — Be Cassbl, Public Trustee v. 
Mountbai'TEN, No. 22a, ante. 

137. Add. Annotation : — Consd. A.-C. v. Burrell 

137a. Bequests of shares of residue — Accruer clause 
— Calculation of value of Interest of deceased 
beneficiary.] — Viscount N. by his will &; three 
codicils thereto disposed by clause 6 of his will 
of 74 J hundredths of the income of his re- 
siduary estate. By sub-clause 28 he provided 
that on the death of any of the legatees, his or 
her share should accrue to the survivors. 
By sub-clause 29 he provided for the applica- 
tion of the remaining income in payment of 
other legacies, <& these being paid the remainder 
was to be applied in the same manner as the 
74i hundredths. By clause 1 0 it was directed 
that the capital should go in moieties to 


charities. By an order made on July 28, 
1924, the income was divided into one 
hundred & thirds. Two of the income bene- 
ficiaries had now died. On a summons taken 
out in these circumstances asking whether 
the estate duty payable by reason of the death 
of any person entitled to any share of the 
income was to be paid upon the value of the 
share in the capital equal to that of the income 
previously enjoyed by such person or upon 
the like proportion of the actuarial capital 
value of the income during the respective 
lives of the several persona entitled thereto 
or other the period during which the trusts 
in respect of such income should be sub- 
sisting or how otherwise the same ought to 
be calculated & out of what fund the same 
was payable : — Held : (1 ) the property which 
assed on the death of any such person must 
e taken to be a share of capital in the 
residuary trust fund, & that estate duty must 
be paid on the value of such share ; (2) the 
duty payable on any such death was a first 
charge on that portion of the residue out of 
which the income was payable, & must be 
borne by the corpus of such estate . — Re 
Northcliffe, Abnholz V. Hudson, [1929] 

3 Ch. 327 ; 98 B. J. Ch. 65 ; 140 L. T. 300. 

Annotation: — As to (1) Refd. Christie v. Lord Advocate, 
[1936] 1 All B. R. 443. 

146, To cross-references before this case add “ See, 
also, Law of Property Act, 1925 (c. 20), 
s. 17 (3).*» 

147a. Payment by instalments — Real property — 
Land held In undivided shares — Effect of 
Law of Property Act, 1925 (c. 20), Sched. I., 
Part IV.] — Re Wheeler, Jameson v. Cotter, 
No. 209d, post. 

147b. .] — a.-G. V. Public 

Trustee & Tuck, No. 209e, post. 

155, Add. Annotations : — As to (1) Expld. Re 
Portman (No. 2), [1925] Ch. 294. Dlstd. Tie 
Drake, Drake v. Wilson, [1926] Ch. 559 ; Re 
Lomer, Public Trustee v. Vict^^ria Hospital 
for ChUdren, [1929] 1 Ch. 731. Refd. Re North- 
cliffe, Amholz V. Hudson, [1929] 1 Ch. 327. 

101. Add. AnnoMions : — FoUd. Re Portman 
(No. 2), [1925] Ch. 294. Dlstd. Re Drake, 
Drake v. Wilson, [1926] Ch. 559. 


the last balance sheet, prior to the date 
of the death of the testator, showed a 
surplus of assets over liabilities of 
£36,399, the principal asset consisting 
of the stock-in-trade, valued in the last 
balance sheet at £23,329. The shares, 
which were all hold by members of 
testator’s family, had never been dealt 
with on the Stock Exchange, & there- 
fore they had no market quotation. 
As the CO. was a private oo., in which 
practically no one was interested 
except the directors, the profits ooxild 
bo divided up either as salaries or 
dividends as the directors chose, & 
they decided to (srlve the profits as 
salaries. At the time of his death the 
salary of testator was £2,000 & that of 
his son £1,000 per annum. For the six 
years previous to testator’s death the 
actual dividend paid averaged 5-8 per 
cent, on the issued capital ot £23,007. 
Both testator & his son had special 
knowledge of the business, to which 
they gave constant daily attention. 
Testator’s exors. when making their 
return for the purpose of estate duty, 
valued testator’s shares at 1 5s. each, 
basing their estimate of value on the 
average dividend for the preceding 
period of six years Sl the market price 
of siinilar shares,' a valuation which 


they subsequently offered to increase 
to 17a. 6d., but the Revenue Comrs. 
declined to accept these values : — 
Held : the co. could be fairly regarded 
as capable of earning on a commercial 
basis 10 per cent, on its capital, but, 
taking this as the principal test of 
value, It must bo subject to the con- 
sideration, on the one hand, of the 
restriction upon the transfer of the 
shares, &, on the other, to the added 
value bv reason of the security of the 
CO. *8 position. Also, the Comrs.’ con- 
tention that testator’s shares would bo 
most likely sold en bloc to a slj^le 
purchaser, 8c that their value should be 
fixed accordingly, was unsustainable 
as the possibility of the shares being 
divided up among several purchasers, 
either mombors of testator’s family or 
of the public, must be considered, for 
Finance Act, 1894 (o. 30), s. 7 (5), does 
not contemplate in the te^ 
market ” not only a market which is 
hypothetical, but also 
thotioal purchasers wanting a block of 
8bares.~;SMTTH v. Revenue Comra.. 
[19311 1. K. 64S.~m. 

At date of death— PropeHi/ 

an" M 


seourltioa in gift to each of her children, 
the total value of the securities at the 
date of transfer being £406,662. She 
died witWn three years of the date of 
the gifts. The value of the seouritles 
at the date of her death was £453,212 : 
— Held : the value of the securitie'j for 
the purpose of estate duty was the 
value at the date of the donor’s death, 
& not that at the date of the gifts 
Strathoona, Lord v. Inland Kkvenuf 
Comrs,, [1929] 3. C. soo.—scor. 

PART II. SECT. 7, SUB-SECT. 3, 

b i, Secured on home d’ foreign 

assrU — Foreifjn as'^eis alone fiu/hnent 
8fcuri(y.]~The cHiato of a tleecasod 
person coriaistod of property In N. S. U . 
& of property outside the State, 
Amongst other debts there one of 
v'io 279 whiel) was aeeured by mlge. 
or charge over a pari of his homo a5>8ct8 
also, over certain of his foreign assets 
which were valned at £33,427 •—TJeld : 
the case fell within Stamp Duties Act, 
1920 , 8. 109 OD. 8i in assessing death 
duty on the estate no allowance sho' Id 
be made for the debt or any part 
thereof. — S ollas v. Stamp Dutieb 
OomR. (1928), 28 S. R. N. S. W ,207 ; 
46 N. S. W. W. N. 62.— -AUS. 



Cases ieia—209c. Enolisb anh Empibb Digest Supplement, 

1738. .y—Be Ashton, See® v, Ashton 


161a. .] — A rentcharge of £50,000 per 

annum charged on L. settled estates was 
limited to the use of deft., the fourth Viscount 
P., for life with remainder to the use of his 
eldest son during his life, to commence from 
their respective successions to the title & to 
be paid without any deduction except for 
death duties, & a similar rentoharge was 
limited in remainder, in the event of any 
other issue of the fourth Viscount succeeding 
to the title, to the use of the sons of such 
eldest son other sons of the fourth Viscount 
in tail male. Subject to such rentcharge, 
the L. settled estates were limited to the use 
of pltf. for life with remainder to the use of 
his eldest son for life with remainders over. 
By a deed poll dated Oct. 15, 1913, provision 
was made for the abatement of the £50,000 
rentcharge in certain events. The third 
Viscount, who was tenant for life of the 
estates in question, had died in 1923, while 
nine of the sixteen half-yearly instalments of 
estate duty payable in respect of the death 
of the second Viscount, who had died in 1919, 
remained unpaid. One of the questions for 
the decision of the ct. at the original hearing 
of the summons (fie Portman {Viscount), 
No. 249, post) was as to what proportion of 
the balance remaining unpaid at the death 
of the third Viscount of the estate duty, 
which became assessable on the death of the 
second Viscount in respect of the L. estates, 
should be borne by the yearly rentcharge 
of £50,000, & it was admitted in argument 
that there was no difference in principle in 
respect of that unpaid balance between that 
duty & that which was assessable upon the 
death of the third Viscount. After judgment 
had been delivered & before the minutes 
had been finally drawn up, leave was given 
to withdraw the admission made in argument 
as aforesaid, &: it was directed that the 
question with regard to the liability of the 
rentcharge in respect of the unpaid instal 
ments of estate duty assessable on the death 
of the second Viscount should be argued : — 
Held: the effect of 1894 Act, s. 14 (1), was 
to throw the incidence of the duty ratably 
<te in proper proportions upon all persons 
becoming beneficially interested in the 
property upon which the duty was con- 
stituted a first charge by force of sect. 9 (1) 
of the Act ; the rentcharge, or the abated 
rentcharge, must be dealt with, as regards 
these unpaid instalments, in the manner 
indicated in the original judgment ; & the 
order would be in the terms of the minutes 
prepared in accordance with that judgment. — 
Re Portman (Viscoctnt) (No. 2), [1925] Oh. 
294 ; 94 L. J. Ch. 329 ; 133 L. T. 389. 

166a. Effect of hotchpot clause — Whether advances 
made over three years before death brought 
Into charge.] — Re ToLLBMAOjatB, Forbes v . 
PuTBLiq Trustee (1930), 09 L. Jo. 423 ; 109 
L. T. Jo. 519; [1930] W. N. 138. 

170a. .1 — Re Northcliffb, Arnholz v. Hud- 

son, No. 137a, ante, 


PART n. SECT. 9, SUB-SECT. 1.— 

a t. .] — By his wlU testator 

directed that all his debts & funeral 
testamentary expenses should be paid 
as oonvenlently as might be after his 
decease, Sc thereafter proceeded by his 


(1934), 78 Sol. Jo. 803. 

176. Add. Annotation: — Ae to (1) Consd. JRe 
Carrington, Italphs v. Swithenbank, £1932] 
I Oh. 1. 

186. Add. Annotations: — Aa to (1) Refd. Be 
Phillips, Lawrence e. Huxtable, [1931] 1 Oh. 
347 ; Be Bullock- Webster, Royal Exchange 
Asstirance v. Royal Trust Oo. of Canada, 
[1936] Oh. 1. 

208. Add. Annotation : — ^Refd* Be Previto, Sturges 
V. Previtd, [1931] 1 Oh. 447. 

209a. Effect of Law of Property Act, 1925 (c. 20), 

s. 16 (5).] — Be Hellish, Clark v , Buohan- 
NAN (1927), cited in [1929] 2 K. B. at p. 82, n. 

Annotationa : — Folld. A.-Q. v. Public Tnistee & Tuck, f 19291 
2 K. B. 77 ; Wheeler. Jameson v. Cotter, [1929] 2- 
K. B. 81, n. Distd. lie Kempthorne, Charles v. Kemp, 
tborno (1929), 46 T. L. H. i r); Re Newman, Slater v. New- 
man, (19301 2 Oh. 409. OOQSd. Re Warren, Warren v, 
Warren, [1932] 1 Oh. 42. 

209b. .] — The above sub-sect, preserves the 

liability of real estate to pay its own duties. — 
Re Morris, Skinner v . Sanders (1927), 71 
Sol. Jo. 472. 

209c. Incorporation of Form 8 of Statutory 

Will Forms, 1925.] — Testator by his will, 
after making specific & pecuniary bequests, 
gave to his wife absolutely any freehold or 
leasehold house belonging to him <fe in which 
he should be residing at his death. He 
declared that all legacies thereby given should 
be free of all death duties dfc devised & be- 
queathed all his residuary real & personal 
estate to his trustees, & declared that {inter 
alia) Form 8 of the Statutory Will Forms, 
1925, should be incorporated in his will so 
far as it was applicable to his residuary 
estate. The only real estate testator 
possessed at the time of his death was a 
freehold house in which he was then residing. 
Questions arose : (a) whether having regard 
to Form 8, clause 4 (c), of the Statutory Will 
Forms, 1926, the estate duty payable in 
respect of testator^s freehold house on his 
death should be borne by the testator’s 
widow or by the residuary estate, 

(6) whether upon the true construction of 
the wiU, the estate & succession duties pay- 
able by reason of the testator’s death in 
respect of the freehold house were payable 
out of the residuary estate: — Held: (1) 
although the exor. was by reason of the 
provisions of Law of Property Act, 1925 
(c. 20), 8. 10, now accountable for estate duty 
on realty, the incidence of the duty remained 
unchanged & was still charged by virtue 
of the Finance Act, 1894 (c. 30), s. 9 (1), on 
the realty in respect of which it was paid. 
Form 8, clause 4 (c), therefore, had no appli- 
cation, & apart from the question of con- 
struction the estate duty on the freehold 
house must be borne by the widow ; (2) on 
the true construction of the will testator had 
used the word “ legacies ” not in its strict 
sense, but as includmg tbe gift of the house 
in which he was residing at his death, 
although that house was of freehold tenure. 


the life latorests were not liable for a 
portion of the defloienoy, but the 
annuitants & specldc deviseds of real 
CHtate should Jointly contribute to the 
deficiency. — O alpwbll, bto, v. Flbm- 
iNO. (1927) N. Z. L. R.146.— -N.Z. 


will to dCTlae & bequeath all his real &: 
personal property not otherwise dis- 
J*. of .* (1) estate duty was 
under the direction payable actually 
out of tbe reMduary estate ; (2) in the 
event of tbe residuary estate being 
insufiloient to pay the estate duty» 

10 
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The estate & suocessioa duties payable by 1 
reason of testator’s death in respect of the 1 
freehold house in question were therefore 
i»ble out of the residuary estate. 
STUBOBS V, PREVIT^, [1931] 1 
Ch. 447; 100 L, J. Oh. 286 ; 145 L. T. 40. 

209d. Land held in undivided shares — Effect of Law 
of Property Act, 1925 (c. 20), Sched. L, 
Part IV.] — Where an undivided share in land 
disposed of by will has become subject to a 
statutory trust, the incidence of estate duty 
remains unchanged &; where the exors. in 
such a case have, as exors., paid the estate 
duty on the share as a testamentary expense, 
the amount so paid is repayable to them by 
the devisee of the share, & the repayment 
may, at his option, be by instalments. — 
iJe Whbelbk, Jameson v. Cottee, [1929] 
2 K. B. 81, n. ; 141 L. T. 322. 

Annotations : — ^Folld. A.-G. t). Public Trustee & Tuck, [1929] 
2 K. B. 77. Distd. lie Kempthorae, Charles t>. Kemp* 
theme (1929), ifi T. L. R. 15 ; JBc Newman, Slater tj. New- 
man, [1930] 2 CJh. 409. Oozuid. Re Warren, Warren v, 
Warren, [1932] 1 Oh. 42. 

209e. .] — Notwithstanding the pro- 

visions of Law of Property Act, 1925 (c- 20), 
which abolish tenancies in common of land 
& direct such land to bo held by certain 
persons as trustees for sale upon statutory 
trusts, the death duty to be paid on freehold 
land which just before the commencement of 
Law of Property Act, 1925 (c. 20), was hold 
in undivided shares, & in respect of which 
there have been no dealings since the com- 
mencement of that Act, is, even where the 
duty only became payable after the com- 
mencement of that Act, deemed to be “ duty 
due upon an account of real property ” 
within Finance Act, 1894 (c. 30), e, 6 (8), &>' 
under that sub-sect, as amended by Finance 
Act, 1896 (c. 28), s. 18, & Finance Act, 1919 
(c. 32), s. 30, the duly may be paid by instal- 
ments extending over a period of eight years 
with interest at 4 per cent, per annum as 
therein provided. — A.-G. v. Public Trustee 
& Tuck, [1929] 2 K. B. 77 ; 98 L. J. K. B. 
462 ; 141 L. T, .398 ; 73 Sol. Jo. 299. 

220. Add* Annotation : — Generally y Consd. Re 
Oassel, Public Trustee v. Mountbatten, [1927] 
2 Ob. 275. 

226. Add* Annotations : — As fo (1) Apld. Re Laid- 
law, Wilkinson v* Lyde, [1930] 2 Ch. 392 ; Re 
Trimble, Wilson v* Turton, [1981] 1 Ch. 369. 
Refd, Re Sarson, Public Trustee v. Sarson, 
[1925] Oh. 31. As to (2) Refd. Re Hicks, 
Bach V* Cockburn, [1933] Oh. 335, 

227a. .] — By his will a testator who died 

on Nov. 3, 1915, directed that all legacies A 
annuities thereby given should be paid ^ 
enjoyed free of death duties, & the question 
arose whether the exemption from duties 
was limited to duties payable on the death of 
testator or extended to those payable in 


future in respect of settled legacies i—Meld : 
the duties, other than the legacy duties from 
which the legatees were relieved, were those 
payable on the death of testator & not those 
accruing in the future. — Re Laidlaw, 
Wilkinson v. Lyde, [1930] 2 Ch, 392 ; 99 
L. J. Ch. 463 ; 143 L, T. 761. 

227b. .] — Testator by his will dated 

Feb. 24, 1930, after giving several pecuniary 
& specific legacies, directed by clause 6 that 
all the pecimiary legacies & specific bequests 
& devises given by his will “ shall be free 
from all death duties which (whether pre- 
sently or presumptively or prospectively pay- 
able) shall be paid out of any general personal 
estate.” 

He then directed his exors. to invest a 
sum of £5,000 upon trust to pay the income 
to his daughter L. during her life with pro- 
vision for forfeiture in certain events & after 
her death or forfeiture to hold the invest- 
ments in trust for her daughter A. abso- 
lutely. He devised &; bequeathed his re- 
siduary real & personal estate to his exors. 
upon trust for sale & conversion & out of 
the proceeds {inter alia) to pay his testa- 
mentary expenses (including all estate duty 
leviable at his death in respect of his re- 
siduary estates). Testator died on Dec. 6, 
1931. Questions arose whether under the 
terms of the will the estate duty which would 
become payable on the death of the daughter 
& the legacy duty which might become pay- 
able in the event of the forfeiture of her life 
interest would be payable out of the residuary 
estate or out of the settled legacy : — Held : 
as the words used in clause 6 were found in 
precedent books, published prior to the pass- 
ing of Finance Act, 1914, they could not be 
held to apply exclusively to the future estate 
duties imposed by that Act, the words of the 
will showed that the mind of testator was 
directed to the duties payable at his death, 
& did not provide a context which would 
justify a more extended construction being 
imposed upon clause 6, & the estate duties 
wlxich would become payable on the death 
of the tenant for life upon the settled legacy 
would not be payable out of the residuary 
estate, but the legacy duty would be so pay- 
able. — Re Hicks, Bach v. Cockburn, [1933J 
Ch. 335 ; 102 L. J. Ch. 177 ; 148 L. T. 400. 

229. Add. Annotation : — As to (1) Refd. Re Sarson, 
Public Trustee v* Sarson, [1925] Ch. 31. 

232. Add. Annotation :--Distd* Re Laidlaw, 
Wilkinson v. Lyde, [1930] 2 Ch. 392. 

233. Add* Annotation .•—As to (1) Refd. Rc Sarson, 
Public Trustee v* Sarson, [1925] Ch. 31, 


234. Add* Annotation : — Refd. Re Sarson, r'dhlic 
Trustee v* Sarson, [1925] Ch. 31. 

234a. Bequest to pay duties — Duties 

death of testator.] —Testator who I jd lj/- 


PART II. SECT. 9, SUB-SECT. 8. 

»t* AggrtQolion of settled funds — 
Whole estate subject to duty at higher 
ra^.l^Deoea^ed made a sottlement of 
property on her marriage, & on her 
death loft a The rate at which 

duty was assessed was C| per cent., 
&11 the value of the settled property 
had not been included in the final 
balance, the rate would Imve been 
4i per cent. The exors. claimed that 
the trustees of the settlement wew 
liable to bear the dlllorenoe : — HeW : 


a© incideno© of the duty was governed 
y Death Duties Act, 1909. fl. 3J (4), 
: the exors.* claim could not bo sw- 
stined.-— B rown v. Brown. [1924] 
r. Z. L. R. 427.— N.Z, 

PART 11, SECT. 9, SUB-SECT. 4. 

216 1. Gift inter vivos— pi ft 
tree years of seUlorKs ’ 

fter devising & bequeathing his 

aal & personal estate upon oertam 
Glared that “ all probate & 
state* duties shall b© pald by each 

11 


beneficiary in proporfim 
of the share or mtere.st ken 
o her under tliJs my \ lik 
three yearn prior to his catii testator 
disposed of a certain sii » hy 
irifi in his wife, & after Kjs death that 
smn had been assessed for State death 
— Bold : tho death duty payable 
n ri'SDect of the gift intfr tnvos fell 
within tlie words " 

duties in tho declaration In the - 
ASHBY V. HATUKN ^ 

n7 s. W. 324 ; 48 N. S. W. W. N. 61. — 

AUS- 
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5576. Citation : — “ For Wyman v, Wyman ** read | 
** B. V. Wyman.” I 

AwMkOion Conad. R. t?. Adler (1928). 17 Or. App. Rep. | 

5577a. Substantial particulars 

of misdirection, & of any other objections to 
the summing up, must be included in the 
notice of appeal, or must be sent to the 
registrar with the notice of appeal. — R. v. 
Cairns (1927), 43 T. L. R. 455 ; 20 Or. App. 
Rep. 44, 0. O. A. 

6577b. Supplementary grounds — When 

allowed.] — R. v. Porter, No. 3137a, ante, 

5579. Add. Annotation : — Consd. R. v. Van Dyn 
(1932), 23 Or. App. Rep.« 150. 

5581a. — — .] — The ct. permits a notice of aban- 
donment of appeal to be withdrawn only in 
exceptional circumstances. — R. v. Scott 
(1924). 18 Or. App. Rep. 10, C. 0. A. 

5681b. .] — Only in special circumstances will 

the ot. allow the abandonment of a with- 
drawal of a notice of appeal. — R. v. Van 
Dyn (1932), 76 Sol. Jo. 112 ; 23 Or. App. 
Rep. 160, C. C. A. 

5584a. Application lor leave to appeal — May be 
treated as final appeal.] — In a proper case 
the ct. will treat an application for leave to 
appeal as the final appeal. — R. v. Hobern 
(1924), 18 Or. App. Rep. 110, C. 0. A. 

5585. Add. Annotation : — Reid. R. v. Thompson 
(1925), 18 Cr. App. Rep. 167. 

5585a. .] — An applt. may only in exceptional 

circumstances consent by counsel to be 
absent. — B. v. Thompson (1926), 18 Cr. 
App. Rep. 167, 0. 0. A. 

5593a. Delay in sending In documents.] — 

Statements sent to the ct. at the last moment 
may cause an application to be adjourned, 
&; the loss of time would nm against appct. 
It is well that appcts. should be reminded of 
this matter (Charles, J.). — R. v. Will- 
MOTT (1933), 24 Cr. App. Rep. 64, 0. C. A. 

5593b. .] — In this case the observations 

made in R. v. Willmott by Charles, J., apply 
with added force. Appct. was convicted on 
Jan. 20, & his notice of appeal was dated 
Jan. 31. The notice contained five para- 
graphs &> was in itself a very long document. 
On Feb. 9 he sent in a further document of 
fourteen closely-written sheets which he 
called ” further grounds of appeal.” On 
Feb. 23 he sent in a mass of further docu- 
ments & a great many pages of further 
groimds of appeal. This morning there have 
arrived a great many more documents from 
appct, & among them twelve or fourteen 
closely-written pages relating to the old & 
new grounds of appeal. In these circum- 
stances, the ct. desires me to say that this 
case is one in which the ct. would normally 


adopt the course of adjourning the applica- 
tion, with the result that, unless leave to 
appeal were given, appct. would remain a 
longer time* in prison than otherwise. Such 
a practice causes the greatest possible in- 
convenience. In this case, however, for 
special reasons, the ct. docs not propose to 
take this course (Humphreys, J.). — R. v. 
McLaren (1933), 24 Cr. App. Rep. 54, 
C. O. A. 

5595a. Appellant not entitled to be heard — When 
represented by counsel.] — R. v. Chung Yi 
Miao (1928), 21 Or. App. Rep. 56, C. 0. A. 

5595b. No argument heard — Appeal pro forma as 
condition precedent to appeal to House of 
Lords.] — R. V. Inman (1929), 21 Cr. App. Rep. 
159, C. C. A. 

5596a. Official transcript of Judgment at trial — 
How far binding.] — The ct. is bound by the 
official transcript of a judgment of the trial 
ct., in the absence of evidence of error therein. 
— -R. V. Martin (1927), 20 Cr. App. Rep. 
103, O. O. A. 

5604. Add. Annotation : — Refd. R v. Porter (1927), 
20 Cr. App. Rep. 55. 

5605. Add. Annotation : — Refd. R. v. Porter (1927 ), 
20 Cr. App. Rep. 55. 

5605a. Application to three Judges — Reference to 
larger court.] — R. v. Chapman (1931), 23 
Cr. App. Rep. 45, 0. C. A. 

5607a. ,] — In each of the following cases — 

(1) a convict under sentence of penal servi- 
tude & preventive detention who appeals 
only against the sentence of preventive 
detention ; (2) a prisoner under sentence of 
imprisonment & fiogging who appeals only 
against the fiog^ng ; (3) a prisoner under 
sentence of imprisonment & a recommenda- 
tion to deportation who appeals only against 
deportation *, (4) a prisoner under con- 

current sentences of imprisonment & penal 
servitude who appeals only against the penal 
servitude ; (5) a prisoner under one sentence 
who appeals only against a sentence con- 
secutive thereon — the person appealing is 
an applt. within Criminal Appeal Act, 1907 
(c. 23), 8. 14, & should be treated as such 
pending the determination of his appeal. — 
R. V. Rose, R. v. Friend, R. v. Beattie, 
R. V. Llewellyn, R. v. Young (1924), 131 
L. T. 26 ; 88 J. P. 90 ; 40 T. L. R. 617 ; 
27 Cox, C, *C. 616 ; 18 Cr. App. Rep. 55, 
0. C. A. 

5616a. .] — In a proper case, especially 

with the concurrence of the Crown, the ct. 
will allow an application for leave to appeal 
against conviction to be treated as one for 
leave to appeal against sentence, & may 
thereupon deal with it as such. — R. v. Towers 
(1929), 21 Or. App. Rep. 74, C, C. A. 


PART XIV. SECT. 4, SUB-SECT. 1. 

sb. Appeal dismissed — DisserUinff 
judomerU on point of law — Detadls to be 
given in rule .) — A rule dismlHsing: an 
appeal should specify the nature of a 
question of law raised In a dissenting 
Judgment. — R. v. Settle (1982), 6 
M. P. R. 112 ; 58 C. O. G. 162.— 
CAN. 


id. AMdmU — When necessary.]— An 
appeal on the ground that accused was 
not offered th^ statutory alternatives 
under sect. 781 (?) (6) of the Crlininal 
Code should be supported by affidavit. 


— R. V. SULLTVAN, (19351 8 D. L. R. 
197; 8M.P.R.546; 63 Can. 0. C. 294. 

—CAN. 


sf. Leave to appeal — When granUd.] 
— ^Loave to appeal should only be 
granted after adequate reasmiH have 
noon given.- — ^R, i’. Lk Ootttit, 

1 D. L. R. 607 ; 6 F. L. J. (Can.) 
213 ; 11 M. P. R. 133.— CAN. 


PART XIV. SECT. 4, SUB-SECT. 2.— A. 

sg. Funclicms of C<mrt of Criminal 
Appeal,] — It Is one of the functions of 
a CSt. ol Crhnlnal Appeal to standardise 
80 far as possible the penalties Imposed 
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by eta. of first Instiiucc. A Ct. ot 
Criminal Appeal does not interfere 
to reduce a penalty imJess it is excesalA o 
or awarded upon some erroneous 
principle. When there has been a 
manifest departwo from “ customan^ 
penaltios imposed in other ets. in 
respect of like ofrenccs, it is the duty 
of the Ct. of Oriioinal Appeal to 
examine the ease & to pass upon the pro- 
priety of the particular penalty, & for 
that purpose upon the propriety of the 
standard suggested by the customary 
penal v. Trotter, [19341 
k A. S. R. 62.— AUS. 



VoL XXI. — ^Estate and Othex Death Duties. Oases 866h — S!t7tu 


teatetor’s death P. should desire to sell the ' 
tod, he was to give the Governors of the N. 

School the option of purchasing the 
tod at the price of £300 an acre, such otter 
to bo subject to the payment by the Governors 
of the said annuities &; road charges, accept- 
ance to be notified within three months. 
The land, of about 22 acres in area, was in 
fact worth £<670 an acre at the date of the 
testator’s death. In accordance with the 
condition P . offered it to the School Governors 
at £300 an acre, & the offer was duly accepted 
& the land sold & convoyed to the Governors 
for £6,688. The value of the land for the 
purposes of death duties was assessed at 
£14,720. On a summons being taken out to 
determine whether the Governors were liable 
to pay a rateable proportion of the estate & 
succession duties levied upon the value of the 
property : — Held : that the Governors having 
acquired the land, not under any disposition 
by testator, but by the voluntary act of P. 
in selling instead of retaining the property, 
took no benefit under testator’s will, & 
they acquired the land expressly subject to 
annuities & road-making charges, but 
impliedly free from any charge for death 
duties . — Re CocKBaru., Mackanbss v, Pbr- 
crvAX, [1929] 2 Ch. 131 ; 98 L. J. Ch. 281 
141 L. T. 198. 


271a. By devisee — Estate duty on undivided 

moiety of land paid out of residuary estate.] ~ 

Re Mellish, CiiARK v. Bucuannan (1927) 
cited in [1929] 2 K. B. at p. 82, n. 

Annotations : — ^FoUd. Re Wheeler, Jameson v. Cotter. fl929 
2 EC. B. 81, n. Refd. A.-G. v. Tuck, Public Trustee, [1929j 
2 K. B. 77 ; Re Kempthorne, Charles v. Kempthorue 
(1929), 46 T. L. R. 15; Re Newman, P’laterv. Newman 
fl930] 2 Ch. 409. CoiUld* Re Warren, Warren v. Warren 
[19321 1 Oh. 42. 

271b. .] — Re Wheeler, Jameson 

V. Cotter, No. 209d, anie» 

272a. By Dominion executors — Duty paid on 

Dominion property — Out of English assets.] — 

The right conferred by sect. 9 (4) of 189 
Act on exors. who have paid estate dut; 
on property not passing to them as such tc 
be repaid by the trustees or owners of thi 
I)ropert<y the rateable part of the estate dutj 
on the estate, in proportion to the value oJ 
the property not passing to them as such 
applies to personal property in British pos 
sessions to which sect. 20 of the Act applies 
notwithstanding the special relief given by 
sect. 20 in respect of the estate duty on any 
such property. The ciiarge in respect of th< 
rateable part enacted by sect. 9 (1) is mad 
inapplicable to property in such a British 
possession by sect. 20 (2), but there is nothing 
in sect. 20 to take away the right conferred 
by sect. 9 (4), — Re Bullock- Webster, 

Koyal Exchange Assurance v, Boyal 


Trust of Canada, [1936 ]Ch. 1 ; 105 U J. 
()h. 291 ; 153 L. T. 448, C. A. 

272b, To trustees — ^Duty paid In respect of forfeited 
Interest.] — On the death of a settlor in 1924 
estate duty had been paid by testator’s 
trustees in the belief that testator’s residuary 
estate passed on that event, & the rate of 
duty was computed on the same footing : — 
Held : the trustees were entitled to recover 
the amount of the estate duty paid, the settlor 
having forfeited his interest in the estate 
before his death. — Inland Revenue Oomrs. 

V. Raphael, Inland Revenue Oomrs. v. 
Ezra, [1935] A. C. 90; 51 T. E. R. 152, 
suh nom. Re Sassoon, Inland Revenue 
Oomrs. w. Raphael, Re Sassoon, Inland 
Revenue Comrs. v. Ezra, 104 L. J. Ch, 24 ; 
152 L. T. 217, H. L. 

272c. Surrender of Victory Bonds — Amount repay- 
able — Whether assessed duty or market value.] 

— Re Ticehurst’s Settlement, Wyatt v. 
Ticbhurst (1930), 170 L. T. Jo. 9; [1930] 

W. N. 166. 

274a. Out of corpus — Estate settled by Act of Par- 
liament — Whether duty unpaid.] — Where the 
formal assessment of estate duty on an 
inalienable estate settled by Act of Parlia- 
ment is not made until after the passing of 
Finance Act, 1922 (c. 17), although sullicient 
money has before the passing of the Act been 
paid over to the Inland Revenue, the duty 
is still unpaid within sect. 44 of tlie Act &, 
at the option of the tenant in tail in pos- 
session, may be raised & paid out of the 
corpus of the settled estate. A pei*son en- 
titled to a rente barge on such an estate under 
a piivate Act of Parliament which gives the 
owner for the time being of the estate the 
right to create a rentcharge is not entitled to 
exercise a similar option. The estate dutv 
is payable out of the rentcharge itself. — 
I Re Abergavenn y Settled Estates, Aberga- 

venny (Marquis) v. Nevill, [1926] Ch. 465 ; 
95 L. J. Ch. 289 ; 134 L. T. 662 ; 70 Sol. Jo. 
634. 

277 a. Deduction of Income tax.] — Tt\ 

accordance with 1896 Act, s. 18 (1), 

trustees paid to the Crown certain sums of 
interest on unpaid estate duty without 
deduction of income tax : — Held : for the 

? urposes of assessment to income tax under 
ncome Tax Act, 1918 (c. 40), sched. D, 
Case III., in respect of untaxed intere.st 
received by the trustees, they were not en- 
titled to any deduction therefrom in respect 
of the interest on estate duty paid by 
them. — Inverclyde’s (Lord) Trustees v. 
Millar, [1924] A. C. 680; 9 Tax Gas. 14 ; 
suh nom. Inverclyde’s (Lord) Trustees v. 
Inland Revenue Comrs., 93 L, J. P. G, 266 ; 
131 L. T. 739, H. L. 


PART II. SECT. 11. 

0 . Add the following para. : — 

A. disponed an estate to himself In 
liferent, & after his death to B. in 
liferent & to 0. in foo. On A. *8 death 
B. paid estate duty & presented a 
petition for an order on 0. to grant a 


bond & disposition in security over the 
estate in her (B.'s) favour for tho 
amount of the duty: — Held: (1) the 
subject chargeable with the duty was 
the fee of the estate & not merely tho 
liferent, & B. was entitled to have 
the duty oharged on tho estate by 
way of bond & disposition in security. 


, was not bound to cliargo It b? waj 
I terminable chamo ; (2) 

ititlod to an order on O. to grrant the 
ind notwitbBtandlng an ayermont by 
that B. hail in her bands tho pro- 
erlH of sales of timber, the fee of whF • 
, longed to hlm.-TURNDULL v.ivn 
TLh (1910), 47 So. L. R. 088. — SCOT. 
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Cams 287—4^. English and Empire Digest Supplement. 


Part III. — Settlement Estate Duty, 


287. Add* Annotation : — ^Refd* Ormond Invest- 
ment Co. V , Betts, [1928] A, 0, 143. 

288. Add, Annotations: — Refd. Ryder & Stead- 

man’s Contract, [1927] 2 Ch. 62; Ormond 
Investment Co. v. Betts, [1928] A. 0. 143. 

290. Add, Annotation: — As to (1) Consd. Arm- 
strong V, Estate Duty Oomr., [1937] 3 All 
E. R. 484. 

292. Add, Annotations: — As to (1) Consd. Ee 


Alington & L. 0. O.’s Contract. [1927] 2 Ch. 
253. Held. Armstrong v. Estate Duty Comr., 
[1937] 3 AU E. R. 484. 

298. Add. Annotation Generally, Refd. Arm- 
strong V, Estate Duty Oomr., [1937] 3 All 
E. R. 484. 

296. Add, Annotations: — Consd. Adamson v. A. -G. 
(1932). 102 L. J. K. B. 129. Refd. Scott v. 
I. R. Oomrs., [1936] Ch. 246 


Part IV. — Legacy Duty. 


887. Add, Annotation: — As to (1) Refd. Re Park, 
Public Trustee v. Armstrong, [1932] 1 Ch. 
580. 

345. Add. Annotations : — Consd. A.-G. v. Dickin- 
son & Baron, [1937] 2 All E. R. 485. Refd. 
.Tones tK Wright (1927), 44 T. D. R. J28. 

349. Add. Annotation : — Refd. Jones r. Wright 
[1928] A. C. 143. 

359. Add. Annotation: — As to {1) Refd. Ormond 
Investment Co. v. Bel ts, [1928] A. C. 143. 

384a. Gift of equitable life Interest in personalty — 
Absolute interest on payment of debts in life* 
time of Ufe tenant — Beneficiary legatee.] — 
Testator by his will conveyed to trustees all 
his personalty in Scotland, & after providing 
for the payment of his debts, directed the 
trustees to make an inventory of the col- 
lection of “ marbles, bronzes, objects of 
vertu, bubl, pictures, ornamental china, & 
the library,” in his house, which were to 
remain vested in the trustees as part of the 
trust estate, the life-rent use thereof being 
given to his son D., whom failing to the heir 
of entail entitled to succeed to the estate. 
He further provided that, if all his debts were 
paid in the lifetime of D., the trustees should 
convey the whole of the personalty by deed 
to D. The debts were paid in the lifetime of 
D., but the art collection was never conveyed 
by the trustees to him, but was held by them 
during his life : — Held : the collection had 
vested in D. as beneficial owner, & that his 


estate was liable to pay duty thereon. — 
Hajmilton (Dctke) V. Lord Advocate (1892), 
68 L. T. 94 ; 1 R. 70. H. L. 

385. Add. Annotailon : — Refd. Ee Cousen’s Will 
Trusts, Wright v. Killick, [1937J Oh. 381. 

386. Add. Annotation: — Refd. Re Ooiisen’s Will 
Trusts, Wright Killick, [1937] Ch. 381. 

405. Add, Annotations : — Refd. Fleming v. Horni- 
man (1928), 138 L. T. 609 ; A.-G, v. Yule & 
Mercantile Bank of India (1031), 146 L. T. 9. 

413. Add. Annotation: — Apld. A,-0. v, Belilios, 
[1928] 1 K. B, 798. 

414. Add. Annotations : — to (2) Consd. A.-O. for 
Alberta v. Cook, [1926] A. 0. 444. Held. 
Herd v. Herd, [1936] 2 All E. R. 1516. 

430. Add. Annotations : — Refd. Ramsay v. Liver- 
pool Roval Infirmary, [1930] A. 0. 688 ; 
Ross V. Ross, [1930] A. 0. 1 ; PeaJ v. Peal 
(1930), 143 L. T. 768 ; A.-G. t?. Yule & 
Mercantile Bank of India (1931), 145 L. T. 9 ; 
Boldrini v, Boldrini & Martini, [1932] P. 9. 

448. Add, Annotation : — Apld. A.-G. v, Rudge, 
[1928] 2 K. B. 515. 

459. Add, Citation L. R. 4 Ex. 327. 

462a. Settled articles not yielding Income.]— For 
the purposes of legacy duty the value of such 
articles is to be taken as at the time when 
they vest absolutely, & not as at the death 
of testator. — A.-G. v, Rudge, [1928] 2 K. B 
615; 97 L. J. K. B. 710; 140 L. T. 636; 
44 T. L. R. 708 ; 72 Sol. Jo, 487. 


PART IV. SECT. 2, SUB-SECT. 2. 

334 — Subject to condition .] — 

A wtlJ contained the following pro- 
vifllon : “I desire that J. S. stiall 
assist tny wife In tbo working & 
management of my property during 
her life, or as long as she retains any 
interest therein, & tn recognition of 
such servloos I direct that my said 
wife shall pay to J. S. an annuity of 
fifty potinds, the first payment t,o be 
made at the expiration of twelve 
months from my decease, but siich 
annuity shall only be payable so long 
as the said J. 8. shall act as aforesaid '* : 
— Held : this constituted a legacy to 
J. 8., in respect of which he was bound 
to furnish an account to the Ilevonue 
Comrs., & to pay such duty os mlgdit 
be assessed thereon. — R icvrn ub Combs. 
V . Shirley & Brown, [1930] I. H. 45.— 


348 i. Legacy to execukur — Secret 


verbal trust.] — Testator by his will 
bequeathed {inter alia) £850 to his 
exoi> 9 . “ to be dispovsed of by them os I 
shall verbally direct them.” The 
verbal direction given to the exors. 
by the testator was to pay the said sum 
to testator’s widow, & this was oom- 
municatod to the oxers, by testator 
oontomporaneously with the making 
of the will. The exors. paid the said 
sum to iho window. The Revenue 
Comrs. claimed legacy duty from the 
exors. In respect of this sxim, which 
claim the exors. declined to pay, 
contending that the money was given 
to them upon a secret trust, via. for 
testator’s widow, who wa-s the actual 
beneficiary, & that it had been paid 
to her : — Held : the gift was a legacy 
to the exors. 8c liable to legacy duty 
notwithstanding that a secret trust 
appeared on the face of the will ; the 
benefit t.o the cestui qm trust under the 
secret trust was a benefit derived dehors 
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the will & not by virtue of the will. — 
Revbntjk Oomrs. v. Stapleton & 
O’Brien, [1937] 1. R. 225.— IR, 

PART IV. SECT. 3. 

a I, -- — Not restricted to purposes in 
Province .] — Application by exors. for 
determination of certain questions 
arising under a will whereby testatrix 
bequeathed ” unto the society called 
the British Union for the abolition of 
vivisection $75,000 tree of legacy 
duty ” : — Held : 9 Edw. 7, c. 12. 

s. 6 (2). absolving from succession 
duties property devised or bequeathed 
for religious, charitable or educational 
purposes to be carried out in Ontario,** 
only applied to objects which must of 
necessity be carried out In Ontario, 
not to those which might be carried out 
in Ontario without occasioning a breach 
of trust . — Be GwynnE (1912), 22 
O. W. R. 405 ; 8 0. W. N. 1428 ; 5 
D. L, R. 718,— CAN. 



Vol* XXL — ftnd Other Deeth Duties* Cases 


53ia* .] — 1B>b Hicks, Bach v. Oookburn, 

No. 227b, ante. 

576a. Direction to pay legacies free of duty.]— - 

Hb Tanqubray, Sewiall i>. VVoodfield, 


[1924] W. N. 142 ; 69 L, Jo. 262 ; 157 L. T. 
Jo. 324. 

577. Add, Annotaiwn : — Dlstd. Uc Tanqueray, 
Sewell V. Woodfield, (1924] W. N. 142. 


Part V. — Succession Duty. 


691. Add, Annotation : — to (3) Retd. Jackson's 
Trustees t?. Lord Advocate (1926), 10 Tax 
Cas. 460. 

602. Add, Annotations : — As to (1) Consd. A.-G. v. 
BeliUos, [1928] 1 K. B. 798; A.-G. v. De 
Trafford, [1934] 1 K. B. 1. 

622. Add, Annotations : — Generally, Held. Parr i>. 
A.-G., [1926] A. C. 239 ; Ee Drake Settlement 
Trusts, Wilson v. Drake. [1937] 1 All E. H. 
286. 


627. Add, Annotation : — ReCd. A.-G. v, Farrell 
(1930), 99 L. J. K. B. 605. 

632. Add, Annotations: — As to (1) Dlstd. A.*G. v, 
Adamson, [1932] 2 K. B. 159. As to (2) Retd. 
Tilling-Stevens Motors v. Kent County 
Council &; Transport Minister (1928), 97 
L. J. Ch. 371 ; Inland Itevemie Comrs. v, 
Dalgety & Co. (1929), 98 L. J. K. B. 642. 

640. Add, Annotation : — Apld. A.-G. v, Adamson, 
[1032] 2 K. B. 159. 


PART IV. SECT. 7, SUB-SECT. 2.— B. 

m i. ** Free of probate, legacy 

succession duties ,*'] — The will in 
quostlon herein hold not to direct that 
all probate, legacy & ancoeeslon duties 
be paid out of the corpus of the estate, 
but only such duties with reject to 
three legacies . — lie Blowet Estate, 
ri935] 3 W. W. R. 95 ; 50 B. C. R. 
222.~CAN. 

PART V. SECT. 1. 

•g. Distinct from estate probate 
duty — Application of doctrine of mobUia 
sequuntur perso7iam ,] — Ontario Siic- 
cession Duty Act Is a succession duty 
Act, & not an estate & probate duty 
Act ; tUe duty is Imposed on the 
succession, & the doctrine of mobilia 
sequuntur personam applies. — Erie 
Beach Co. v, A.-G. for Ontario, 
1192811 D.L.R. 739 ; 61 O. L. R. 507 ; 
revsd., 40 T. L. R. 33. P. C. ; affg,, 
[1929] 2 D. L. H. 751 ; 63 O, L. R. 469, 
— CAN. 

sj. Jurisdiction of court to determine 
validity of Act.\~—The ot. has not 
jurisdiction on proceedings taken under 
sect. 35 of Succession Duties Act, 
1932 (Alta.), to determine whether that 
Act is uUra vires . — Royai, Trust Oo. 
(ExEotjPTOB OP Oooicrane Estate) v. 
A.-G. FOR Alberta (No. 1), [1934] 
1 W. W. R, 824.-7-CAN. 

sk. Determination of licJnlity ,] — 
(1) The exors. of an estate are entitled 
as a matter of right under sect. 35 of 
Suooosslou Duties Act, 1932 (Alta.), 
to have the amount of the duty for 
which the estate is legally liable deter- 
mined In the manner provided by 
that sect, regardless of the state of the 
payments between them 8c the Minister. 
This right is not affected by the fact, 
If It be a fact, that there is no way of 
obtaining, without the consent of the 
Crown, I’Opaymont of any sums over- 
paid. 

(2) Whatever liability by the Crown, 
if any, may arise as a result of over- 
payment of Buooossion duties, it is not 
a “ liability under this Act,” within 
the meaning of said sect. 35. Said 
words refer only to the Uabllity of 
the subject to the Oown. Therefore, 
exors. are not entitled in proceedings 
under said sect, to a doolaration that 
the Crown is liable to repay any 
moneys paid it.— Royal Trust Co. 
(Exroutor op Cochrane Estate) v. 
A.-G. FOR Alberta (No. 2), (19343 1 
W. W. R, 831.— CAN. 

tl. Bond by executors to secure pay-' 
went — Succession Duty Act declared 
ultra vires — No further HabUity for 
dufy.]-— G odson v, A.-G. por British 


Columbia, [19341 3 W. W. R. 475; 
[1935] I D. L. R. 92 ; 49 B. C. H. 131.~ 

OAN. 


PART V. SECT. 2, SUB-SECT. 1. 

599 i. “ Property ** — Transfer of 
stock, etc., to wife-' Ditridends paid to 
htesband. ] — U eld : d oceased retain ed 
an iiiterost in the gift to his wife to the 
extent of the dividends to be derived 
therefrom, 8: the stock, etc., were 
subject to succession duty. — Fowkes 
r. MiNTfliTSR OF Finance, [1927] 2 
D. L. R. 717 ; 38 B. C. R. 395.— CAN. 

d i. .y-Bcld : taxes 

imposed on movable property by the 
(Quebec Succession Duty Act, 1892, & 
the amending Acts apply only to 
property which the successor claims 
under or by virtue of Quebec law ; & 
have no application to the several 
items in this case, which formed part 
of a succession devolving under the 
law of Ontario. — Eambe v, Manuel, 
[1903] A. C. 68, P. C.— CAN. 

sp. Includes life insurance moneys .] — 
Life insurance was held chargeable 
with BucccBsion duty, although it was 
payable to a preferred beneficiary, 8: 
tiie estate was insolvent even after 
including the life Insurance , — Re A.'s 
Estate (1933), 43 Man. L. R. 89.— CAN. 


PART V. SECT, 2, SUB-SECT. 2.— A. 

0 Property appointed.] — Re. 

Nor5Lvn’8 Trusts, [1926] 3 M. V. R. 
571.— CAN, 

g I. .1 — Re Littridge (B. C.), 

[19271 3 D, L. R. 250.— CAN. 

g il, Marriage settlement .] — A 

transfer of property by a husband to 
trustees for the benefit of his wife & 
the issue of their marriage, pursuant to a 
covenant In an ante-nuptial eottlemcnt, 
is not a “ gift. ” so as to be cbargoahle 
upon his death with succeaslon duty 
under Ontario Succession Duty Act, 
1914, 8. 7 (2) ib), as amended in 1914. 

The words at the end of the above 
enaotmont. beginning “ of which pro- 
perty aotUiU & bond fide possession & 
enjopnent shall not have been assumed 
by the donee . . apply only to the 
third descriijtion of property taken ” 
there mentioned. — A.-G. fob Ontario 
V. Perry, 11934] A. C. 477 ; 153 

L, J. P. C. 146; l.')l L. T. 406; iO 
T. L. IL 1 ; 7 8 Sol. Jo. 488, P. C.— CAN. 

sh. Insurance policif .] — A policy of 
life-lnsuranoo on the life of the lai^j-nager 
of a 00. was taken out at the Instance 
of the 00. Assured, the manager, 
signed the application. The co, was 
named as solo oencficiary. 1 wo yeare 
later the oo. transferred for a cash 
oonslderatiou its bonefiolal interest in 
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the policy to the assured ; & on his 
application his wife was substituted as 
beneficiary. Thereafter the premiums 
were paid by or on behalf of assured. 
Later the assured created a trust fund 
comprising (inter alia) said policy, & 
at the request of himself & wife the 
trustee was substituted as benoliciary, 
at the time of assured's death, the 
trustee held the policy pursuant to 
the terms of said trust : — Held : the 
policy was dutiable under sect. 7 (2) (c) 
of Succession Duty Act, 1930, as an 
“ interest purchased or provided by 
the deceased ... to the extent of the 
beneficial interest accruing ... on the 
death of the deceased ." — Re Thacker 
Estate, [19311 l W. W. R. 97; 1 

D. L. R. 1016 ; 39 Man. L. R. 37.').— 
CAN. 

-.1 — Re Byrne Estate, [1931] 
1 W. W. 11. 228 ; 43 B. C. li. 396.- 

CAN. 

sm. .] — Deceased was one of 

three holders of a policy of assurance 
& was the first of them to dlo. The 
policy provided that In consideration 
of an annual premium the insurers 
should, ou the cloath of tho first to die 
of the three poUcy-holdors, pay the 
survivors a certain sum. The annual 
premium was paid by the x^olicy- 
holders in equal proportions. On the 
death of deceased In Apr. 1931, the 
assurance moneys wore paid to the 
two survivors. Succession duty was 
assessed on one-third of tho proceeds 
of the iJolicy, on the ground that there 
was a disposition within sect. 4 of 
Succession & Pi*obate Duties Acts, 
1892 to 1931; — Held: theic was no 
disposition of property ; furtiior, the 
covenant by tho insurers to pay inonerM 
was not a disposition of property, hut 
a mere contract . — Re Isles, [1933] 
S. R. (Q.) 338.— AUS. 


ART V. SECT, 2, SUB-SECT. 2.~ B. 

624 i. When mcceshiim accrues.] ■ 
TAMP Duties Comr. (Queenslani)) 

, Donaldson (1927), 39 t L- it- -»3 .l 

~AUS. 

642 i. Death as cause or itccosuai of 
Eastern Thl'ST Co n 
iJTMMEit, [J932] 3 D. L. i<>8. 

542 ii ^-1- A. executed a oeed 

uder which securities were delivered 
f pltf dividends from them being 
jvable to A. 'a hoti until a certain 
itc wIkti the sec uri ties were to bo 
ansferred to the son or his noimncea, 

the son die before that date, to Ills 
srsonai representatives to be held 
/ them on the same trusts as they 
dd the estate of the son as a gift from 
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English and Empire 

660. Add. ArmotaHona : — Aa to (2) Apld. A.-G. 

V. De Trofiford, [1934] 1 K. B. 1. Aa to 
(5) Held. A.-G. V. BeliUos, [1928] 1 K. B. 798 

662, Add, Annotationa Overd* A.-G. v. Be 
Trafford, [1934] 1 K. B. 1. Refd. Parr 
V. A.-G., [1926] A. C. 239. 

,666. Add, Citation : — 132 L; T. 699. 

Add, Annotation : — Overd. A.-G. v. Be 
Trafford, [1934] 1 K, B. 1, 

666a. Effect of disentailing deed,] — A tenant 

in tail in remainder of settled estates barred 
the entail & by a re-settlement dated May 8, 
1914, granted the settled estates (subject 
to his father’s life estate) to the use that 
trustees should raise a sum of £160,000 as 
portion for the younger children of the tenant 
for life & their issue as the tenant for life 
should appoint with remainders over. By 
various appointments the tenant for life 
appointed the sum of £160,000 between his 
two younger sons & the issue of one of them. 
The tenant for life died in 1929 & the question 
arose whether succession duty was payable 
on his death in respect of this sum at the rate 
of 6 per cent, as on a succession from the 
tenant in tail or at the rate of 1 per cent, as 
on a succession from the tenant for life ; — 
Held : the tenant in tail’s succession had to 
the extent of this sum of £160,000 become 
vested during the lifetime of the tenant for 
life by “ alienation ” within Succession Buty 
Act, 1863 (c. 51), s. 16 ; & succession duty 
was therefore payable by virtue of that sect, 
at the same rate as if there had been no 
alienation, with the result that duty was pay- 
able at the rate of 1 per cent, only as on a 
succession from the tenant for life. — A.-G. 

V, Bb Trafford, [1934] 1 K. B. 1 ; 103 L. J. 

K. B. 401 ; 150 L, T. 24 ; 49 T. L. R. 677, 

O. A. ; affd, on another point, sub nom. Be 
Trafford v. A.-G., [1935] A. 0. 280, H, L. 

694. Add. Annotations : — As to (1) Refd. Re Brake 
Settlement Trusts, Wilson v. Drake, [1937] 

I All E. R. 286. As to (8) Refd. Parr v. * 
A.-G., [1926] A. C. 239 ; A.-(J. t;. De Trafford 
(1933), 1.50 D. T. 24. 

694a. Resettlement by party with defeasible estate l 
& party with contingent interest subject 
thereto. ] — By the combined effect of a settle- 
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ment & a wiU, E. T, T. B. in 1916 became 
entitled to certain real jproperty absolutely, 
should he survive the Great War, A;, if he 
failed so to survive, such property went to 
G. P. T. B. absolutely, subject only to an 
annuity of £1,200 to the widow of E. T. T. D. 
'In 1917, E. T. T. B., being in want of money, 
agreed with G. P. T. D. that certain of these 
liereditaments should be settled, subject to 
certain prior charges, upon E. T. T. B. for 
life, after his death to secure an annuity of 
£1,200 to the surviving wife of E. T. T. D., 
subject, thereto to secure portions for the 
younger children of E. T. T B., subject 
tliereto for the first & other sons of E. T. T. D. 
successively in tail male with remainder to 
G. P. T. B. for life & then to his sons suc- 
ccssiv^ely in tail male. In consideration of 
the settlement, G. P. T. B. was to release his 
contingent interest in other hereditaments 
subject to the will. A settlement in pur- 
suance of the agreement of 1917 was executed 
in 1921, the grantors being both E. T. T. B. 

G. P. T. D., & upon the death of E. T. T. D. 
in 1933, witiiout sons, the property passed to 
T. T. D., the eldest son of G. P. T. I)., under 
the last limitation, subject to tlie annuity for 
the widow portions for tiie daughter of 
E. T. T. I). The question then arose whether, 
for the purposes of the payment of siu^cession 
duty, E. T. T. T). was the sole predecessor 
of the bcncfl Claries or whether E. T. T. B. 
& G. P. T. I), were joint predecessors : — 
Held : for the purposes of this case the 
settlement of 1921 must be treated as coming 
into opex'ation in 1917. As T. T. B. then 
became entitled to a vested estate in tail 
male in remainder, &; as that interest could 
be created only by E. T. T. D. & G. P. T. B. 
acting together, E. T. T. B. & G. P. T. B. 
were joint predecessors . — Re Brake’s Skitue- 
MPiNT Trusts, Wilson v. Drake, [1937] 4 
All E. R. 171 ; 157 L. T. 659 ; 54 T. L. R. 98 ; 
81 8ol. .Jo. 921, 0. A. 

Add. Annotation Refd. Re Brake Settle- 
ment Trusts, Wilson v. Drake, [1937] 1 All 
E. R. 286. 

Add. Annotationa: — Aa to (1) Apld. A.-G. v, 
Farrell (1930), 99 L. J. K. B. 605. Refd. 
A.-G. v. Be Trafford, [1934] 1 K. B. 1. 


the grantor to the henehclariee of the 
estate who are members of his family. 
The son died before the date fixed for 
the tranafor of the securities : — Held : 
they were liable to succession duty as 
property passing or deemed to pass. — 
Re PlCmmkr’b Estate (1932), 5 

M. P. H- 161.— CAN. 

PART V. SECT. 2, SUB-SECT. 4. 

h i, Person entitled after dcatti 

ofsueeeasor before property paid over .] — 
Where a share in a residuary estate 
was not paid to the residuary devisee 
during her lifetime but passed under 
her will, her death occurring eighteen 
months after that of testator : — Held : 
tho Crown was entitled to succession 
duty thereon, although succession 
duty had been paid by the exors. 
under the first will on tho residuary 
estate. — Re Lunn Ebtate (B. C.), 
[1925] 2 W. W. R. 608.— CAN. 

il. Residuary gift ir^ trust, for 

Presbyterian Church of New T 

For purpose of assisting foreign mis- 
sionary work,] — Held : the Presby- 
terian church was a ** successor ** under 
Death Duties Act, 1921, s. 16. — 
Perpetual TnusTEKa, Estate & 


Aqenot Oo., Ltd., of New Zealand r. 
Stamp Duties Comr., [1927) N. Z. 
L. R. 714,— N. Z. 

sd. “ Competent to dispose *’ — 
Heir of entail — Consent necessary to 
disentail .] — The right to chaige suc- 
cession duty on an entailed estate 
doiionds on the provisions (as amended) 
of Finance Act, 1894, 8. 18 (1), &, 
accordingly, an heir of entail who is 
not entitled to disentail tho estate 
without consents is not entitled to 
charge succession duty on the estate. — 
Blythswood’s (Lord) Judicial 
Factors. Douglas, [1935] S. O. 511.— 
SCOT. 


PART V. SECT. 2, SUB-SECT. 6.— A. 

670 Iv. Donor of trust fund — 

Succession Duties Act, H. S. A„ 1922 
(c. 28), 8. 6,1 — A.-G. OF Albbbta V, 
COWAN, [1926] 1 D. L. R, 29 ; [1926] 
S. O. R. 142.— CAN. 


PART V. SECT. 2, SUB-SECT. 6.-- 
B. (b). 

sf. Succession Duty Act, 1916 (c. 27) 
(N, B,) — Absolute power of apj^ni- 
ment.] — PnaviNoiALSBORETART-'^ 
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SURER V. Schofield (N. B.), [1923] 2 
D. L. R. 1144.— CAN. 

PART V. SECT. 2, SUB-SECT. 7.— A. 

P i, Bonds issued by Domiiiion 

Government to testator resident in pro- 
uincc. 1— -Oortaiu bonds were issued to a 
testator resident In Alberta by the 
Govt, of Canada under statutory 
authority, & on his death bis exors. 
raised the question whether succession 
duties with respect to the bonds were 
assessable by the Province of Alberta 
under Succession Duties Act of Alberta, 
8. 27, which provided that all pro- 
perty of the owner thereof situate 
within the Province & passing on the 
death shall be subject to succession 
duties,** The bonds passed on the 
death of testator. The register of 
bondholders was at Ottawa In Ontario ; 
— Held : os the bonds constituted a 
statutory obligation they were debts 
by specialty & therefore In point of 
llabllty to taxation bed their local 
situation at the test.a-tor’s place of 
residence in Alberta & were subject 
to the duties in question. — Royal 
Trust Co. v, A.-G. won Alberta 
[1930] A. 0. 144 ; 46 T. L. R, 25.— 
CAN. 
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714. Add. Xnnototion Dlstd. A.-G. v. BelilioB. 
[1928] 1 K. B. 798. 

718. Annotation ;—Dlstd. A.-G. v. Belilios. 
[1928] 1 K. B. 798. 


719. Aid. Annotation : — ^Dlstd. A.-G. «. BelilioS, 
[1928] 1 K. B. 798. 

724. Add. Annotation : — Consd. A.-G. v. Belilioa* 
[1928] 1 K. B. 798. 


PAHT V. SECT, a, SUB-SECT. 7.-B. 

718 1. Realty outside province — 
Devised under trust for sale — Testator 
domiciled in province.] — Where by the 
will ol testator, who died domiciled 
In British Columbia, land outside the 
proylnoe is devised to a trustee under 
direction to convert It Into money, 
It is not, while at least It is yet unsold, 
subject to duty under Buocession Duty 
Act, R. 8. B. 0.. 1924 (o. 244).— 
ALBXA.NDBSR V. A.-G., [1027] 1 D. L. R. 
602j I1927J 1 W. W. R. 143; 38 

B. d R. 28.— CAN. 

q i. Agreement for sale.] 

' — V., resident & domiciled in U.S.A.. 
agreed by writing under seal to soil 
land owned by him In the province ot 
Alberta, the purchaser going Into 
possession. The purchase-money was 
to be paid, with interest, in U.S.A. At 

V. *8 death In U.S.A., there was a 
balance owing him under the agree- 
ment : — Held : V.. at his death, was 
the owner of property situated In 
Alberta or of an interest in the land, 
liable to duty in Alberta under Suc- 
oession Duties Act, 1914 (o. 5). the 
question not being determined by the 
locality of the debt, but by the nature 
of the interest hold by deceased in the 
Alberta land. — Vaughn v. A.-G. for 
Alberta, [1924] 3 D. L. R. 467 ; 2 

W. W. R. 821 ; 20 Alta. L. R, 424.— CAN. 
sk. Mortgages on land outside pro- 

vines — Owner domiciled within province. ] 
— Held : subject to duty under 
Succession Duty Act^ R. S. B. O., 
1924 (o. 244). — Re Parker, [1926] 
1 D. L. R. 783 : [1926] 1 W. W, R. 
1106 ; 60 B. O. R.— CAN. 


PART V. SECT. 2, SUB-SECT. 7.— C. 

b i. Shares held in company 

incorporated in province,] — Shares in a 
00 . Incon)orated in Ontario, which were 
recorded in the name of a foreigner 
domiciled in the State of Michigan, 
who died there, were hold liable to 
succession duty in Ontario, — Erie 
Beach Co. t?. A.-G. for Ontario, 
[1930] A. a 161, P. C.— CAN. 

b it. Shares held in company 

with head office in province.] — The 
Province has no power to levy succession 
duty on the shares of a co. merely 
because the oo. has a head office within 
the province. — Re Macparlanb, [1933] 
I D. L. R. 345 ; O. R. 44.— CAN. 

b iii. Simple contract debt.] — 

For the purpose of succession duty a 
simple contract debt owed by a oo. 
with Its head office & place of business 
outside the Province is property outside 
the Province. — A.-G. for Ontario v. 
Paskbn, [1936] 1 D. L. R. 718 ; affd., 
[1935] 3 D. L. R, 100 ; O. R. 288.— 
CAN. 

k i, .] — Held: subject to 

duty under Succession Duty Act, 
R. 8. B. a, 1924 (c. 2U).—Re Suc- 
cession Duty Act, A.-G. for British 
OoLUMBiA r. Wilson <B, O.), [1926] 
4 D. L. R. 139 ; [1927] 1 W. W. R. 
206.-<3AN. 

k ii, ^.1 — Testator, whose 

domloil was in Ontario, possessed 
seouritiea, which were in a safety 
deposit box in a bank in Michigan i — 
Held : the securities were subject to 
duty under Suooeasion Duty Act, 
R. 8. O.. 1914 (c. 24).— A.-G. for 
Ontario v. Baby, [19271 1 D. L. R. 
1105 : 60 O. L. R. 1.— CAN. 

k iii. -,]— Debenture stock 

of a city in Nova Sootia, transferable 
Sc redeemable at the office of the oity 
treasurer, Sc money in a hank at the 
same oity, belonging to testator 
domioUM in New Brunswick : — Held i 


not liable to duty under Succession Duty 
Act, C. 8., 1903 (o. 17).— Receiver 
Obnehal of New Brunswick v. Ros- 
borouoh(1915), 43N.B.R.258. — CAN. 

n i. Specmlty dd>t.] — A mtge. 

debt due In New Brunswick at the time 
of the foreign creditor’s death is pro- 
perty of the creditor’s estate which 
may be liable to duty under Succession 
Duty Act, 1915. — Royal Trust Co. 

V. Provincial Secretary, Treasurer 
OF New Brunswick, [192.6] 2 D. L. R. 

49 ; [1925] 8. C. K. 94 ; revag., 62 

N. B. R. 21.— CAN. 

n ii. .1 — Specialty debts 

secured by bond Sc mtge. of real estate 
situate in Nova Sootia, the bonds & 
ratgos. being In the possession of 
testator In New Brunswick at the time 
of his death : — Held : liable to duty 
imder Sucoosslon Doty Act, C. S., 1903 
(c. 17). — Receiver General of New 
Brunswick v. Rosborough (1915), 
43 N. B. R. 258.— CAN. 

n iii. .1 — The Crown, in the 

right of the province of Quebec, by its 
action claimed the sum of $15,77.6.95, 
as representing snocession duties alleged 
to be due by resp., as sole trustee & 
exor. of the estate of the late S. who 
died In New York in 1929 & was at 
the time of his death domiciled In the 
province of Ontario. Amongst the 
assets of his estate wore certain bonds 
or debentures of the Grand TninJc 
Pacific Railway Co. & the Canadian 
National Railway Co., respectively, 
guaranteed by the Govt, of Canada. 
These bonds or debentures, registered 
In Montreal, were at the time of S.’s 
death in the possession of the latter in 
Toronto. 9u(?co8sloii duties were paid 
to the Govt, of the province of Ontario ; 
but the Govt, of the province of Quebec 
also claimed succession duties on tbe 
ground that these bonds or dobontures 
were to be considered for succession 
duty purposes as property situate in 
the province of Quebec according to 
the definition of the word “ property ” 
in sect. 5 of Succession Duties Act, 
localise the two cos. debtors had their 
bead offices at Montreal & the bonds 
& debentures were registered 8c trans- 
ferable on the cos.’ registers in that 
city : — Held : those bonds or de- 
bentures had not, in the relevant 
sense, a local situation within the 
province of Quebec, &, thortifore, wore 
not subject to the i)aymont of succession 
duties in that province. Debentures 
authorised by the Parliament of 
Canada & charged by statute upon the 
Consolidated Revenue Fund have the 
character of specialties. The Grand 
Trunk Pacific Railway Co. has 8tatutt)ry 
powers to create bonds having the 
character of specialties. The bonds in 
this case must, os respects the obliga- 
tion of the railway oo., be considered 
specialties, although the head office of 
the 00 . is fixed by statute in Quebec ; 
&, in view of the statute law applicable 
to tbo case, it must be held such a 
specialty has its situs in Ontario. 
Neither, for the reasons fully stated in 
the Judgment, have the bonds of the 
Canadian National Railway Co. in 
question In this case a situs in Quebec. 
— K. V. National Trust Co.. [1933] 
S. C. R. 670 ; 4 D. L. R. 465.— CAN. 

u jv, .] — The vendor under 

an agreement for the sale of land in 
Sask. died domiciled in Alta. At his 
death there was a large amount stfil 
payable under the 
agreement was made 
described the partes as 
at 8. in that provinoo ; & the pur 
chaser continued to live there. It 
Sls^ proTdX that the money pay- 


ments as well as the deliveries of grain 
thereunder were to be made In Sa«k. Sc 
that it shouhl for all purposes bo con- 
strued according to the laws of Sosk. 

All the beneficiaries of the estate 
were domiciled elsewhere than In Alta. 
The agreement was executed in dupli- 
cate under seal. Upon the vendor’s 
death his copy was found in his safety 
deposit box in Edmonton & we 8 
there reduced into the possession of the 
admiiilatrator of his estate ; the pur- 
chaser’s copy was thou & had at all 
mat-erial times been in the possession of 
the purchaser within Sask. The prov- 
ince of Alta, contended that the debt 
duo under the agreement was subject 
to succession duties under Succession 
Duty Act, 1934 (Alta.) the 

rule that the situs of a specialty debt 
is the place whore it Is found in the 
creditor’s possession at his death was 
not affected by the fact that the pur- 
chaser’s copy of tiio duplicate agree- 
ment was in the latter’s possession in 
Sajsk. Therefore, Aitfi. had the right 
to impose the tax. All the cases deal- 
ing with the sitits of specialty debts in 
which the test put is whore is the 
specialty “ found,” or wlicre is it 
” conspicuous,” or where does it 
hapiien ” to be,” relate as a matter of 
course to the specialty as the property 
of the creditor in his possession or In 
some place whore he has placed it. — 
BOHMIDT V. AI.BBUTA PROVINOIAL 

Treasurer & A.-G. for Alberta, 
[1935] 3 W. W. R. 498 ; 4 D. L. R. 
752 ; 5 F. L. J. (Can.) 211.— CAN. 

n V. .] — B., who died 

domiciled & residing in Minnesota, 
had deposited $50,000 in the Winnipeg 
branch of a Canadian bank & rec/eived 
a receipt by which the bank undertook 
to repay the money to him or order, on 
] 5 days’ notice, with interest at 
2i per cent. “ until further notice,” & 
which stated : “This receipt is 
negotiable.” The receipt was found 
among B.’s possessions in Minneapolis 
upon his death there. His exors. & 
beneficiaries all live in the United 
States. Manitoba contended that 
duties under Succession Duties Act, 
1934, were payable on said deposit & 
interest. Montague, J., allowed the 
claim, & the exors. appealed : — Held : 
the appeal should be allowed.™ Re 
Bennett Estate, Manitoba Pro- 
vincial TliEASURER V. BENNETF, 
[1936] 1 W. W. R. 691 ; 2 D. L. R. 
291 ; 4 4 Man. L. II. 63 ; on appeal, 
[1937J B. C. R. 138; 2 D. L. R. 1.™ 
CAN. 

o i, Registered outside 

province.] — A banking co., with a head 
office at Montreal in the Province of 
Quebec, had power by statute to maiu- 
tain in any provinoo a registry office 
at which alone shares held by nisi- 
dents in that province were to bo regis- 
tered & could validly bo traonferrod. 
A. resided at Halifax In the I’rovmoo 
of Nova Sootia, & died there, owning 
shares registered at an office of the 
CO. at H^fax under the above sta- 
tutory power. Under vSuo(XJ88ion Duty 
Act (Quo.), 1909. art. 1376, duty was im- 
posed upon “prt:>peil,v uctnally sltuaU) 
within the province, whetbor the trans- 
mission takes place within or without 
the province ” :~Held : as the owner- 
ship of the shares could be effectively 
dealt with only In Nova Scotia, they 
wore not property situate in Quebec, 
& the claim could not be maintained. 
— Brassard v. Smith, [1925] A. C. 
371 : 94 L. J. P. O. 81 ; 132 L. T. 64 7 ; 
41 T, L. R. 203-— CAN. 

oli. .1 — The words 

” or elsewhere ” in sect. 42 (5) of Bank 
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726. Add. ArmotcUion : — Retd. A.-G'. v. Belilios, 
[1928] 1 K. B. 798, 

726. Add, Annotation : — Consd, A.-G. v. Belilios, 
[1928] 1 K. B. 798 

732. Add, Annotation: — Dlstd. A.-G. v, Belilios, 
[1928] 1 K. B. 798. 

765a. .] — Re Bateman (Baboness), No. 107a, 

ante. 

766. Add, Annotaiion : — Consd. Re Batoman, 
ri926] 2 K. B. 429. 

777a, Devise tor Ute ‘‘ tree ot all duties ** — 

Liability tor succession duty on death ot 
tenant tor Ute.] — Testator devised ** free of 
all duties ** certain premises to his trustees 
upon trust to permit S. to have the use 
occupation of the same during her life, & 
after her death he directed his trustees to 
stand possessed thereof in trust for M. 
absolutely in fee simple. He also devised 
bequeathed the residue of his real 
personal estate to his trustees upon tinist, 
after payment of his debts, funeral testa- 
ment^y & trust expenses & legacy, succes- 
sion & other duties, to divide the same into 
thirty-four equal parts, & to stand possessed 
of one of such equal parts in trust for each of 
thirty-four residuary legatees named therein. 


A question arose whether the succession duty 
payable on the death of S. would be payable 
out of the residuary estate or out of the 
property so devised & by the person or 
persons entitled thereto upon her death : — 
Held : upon the true construction of the 
will the words “ free of all duties ** applied 
only to the succession duty presently payable 
on the death of testator, Sn did not e^mnd to 
the succession duty payable on the death of 
8. — Re Trimble, Wiibon v, Tcjrton, [1931] 
1 Ch. 369 ; 100 L. J. Oh. 73 ; 144 L. T. 612. 

780. Add. Annotations :—Aa to (1) Consd. A.-G. 
V. De Trafford (1933), 49 T. L. B. 577. 
As to (2) Consd. A.-G, v. De Trafford, [1934] 
1 K. B. 1. Generally, Refd. Re Buncombe's 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1932), 146 L. T. 412. 

796. Add. Annotations : — Consd. A.-G. v. Bedford, 
[1926] 2 K. B. 184, Refd. A.-G. v, Belilios, 
[19281 1 K, B. 798. 

796a. Finance Act, 1925 (c. 36), s. 24.] — 

Circumstances (see No. 90a, ante) in which : — 
Held : succession duty was not payable, 
since the above sect, was not retrospective. — 
A.-G. V. Belilios [1927] 2 K. B. 439 ; 43 
T. L. R. 669 ; revsd. without affecting this 
point, [1928] 1 K. B. 798, C. A. 


Act, both under thoir ordinary meaning 
& in the Ught of prior lerfsiatlon, are 
adequate to provide for the establish- 
ment of places for registration & 
transfer of shares outside the Canadian 
territory, lu respect of shares owned 
by persons not resident in Canada. — 
R. V. CuT'nNO, 119323 S. C. R. 410 ; 
3 D. L. R. 273.-~CAN. 


p. For the paragraph in the original 
volume substitute the following para- 
graph : — 


Owner not domiciled wiifiin 

province — Hecognition of status of 
** witfca.**] — If a person domicOed in a 
country whose laws permit poly- 
gamous marriages is married there to 
two wives, & dies while still domiciled 
there though temporarily residing In 
British Columbia, the status of the 
wives will be recognised by the ots. 
of British Oolumbia for the purpose 
of fixing the succession duty payable 
on property in British Columbia going 
under deceased’s will to each of the 
wives. — Ybw V. A.-G. for British 
Columbia, [19241 1 D. L. K. 1166: 1 
W. W. R. 753 ; 33 B. C. R. 109 ; 
revsg. 8 . C. sub nom. Re Lee Cueono, 
[19231 1 W. VV, R. 867,--CAN. 


PART V. SECT. 3. SUB-SECT. 1. 

si. Defiaratwn of trust several years 
before death, \ — Ten years before his 
death an owner of debentures executed 
a declaration of trust whereby ho 
declared that ho held them to trust for 
his children & deposited the debentures 
& the declartUlon in a bank where they 
remained until hie death. He never 
received any benefit from the 
del»onture«, & there was no evidence 
of any soboine or reservation whereby 
he retained any beneficial Intei-est. 
No part of the income was paid to the 
benefleiaries. but the trustee invested 
it in trust or placed it to the credit of 
a trust account In the same bank where 
It accumulated until be died : — HeM : 
the fund was not liable to succession 
duties under Succession Duties Act, 
R. S. A. 1922 (c. 28). — OowaN v. A.-0., 
[192.51 2 D. L. R. 647: [19251 1 

W. W. R. 993 ; 21 Alta. L. R. 241 ; 
revad,, [19261 1 D. L. R. 29.— CAN. 


PART V. SECT. 3, SUB-SECT. 6. 

■m. When ezempiion apidioable .} — ^ 
The exemption from the payment of 


the 1 per cent, succession duty pay- 
able under Succession Duty Act, 1863 
(c. 51), s. 10, & the additional ten 
shillings per cent. pa 3 rable under 
Customs & Inland Revenue Act, 
1888 (c. 8), only arises where estate 
duty is payable under Finance Act, 
1894 (c. 30), & the principal value of 
the estate does not exoood £16,000. — 
A.-G. V. Jaffa, [1936J N. I. 97.— -IR. 

PART V. SECT. 3, SUB-SECT. 7. 

oi. ValidUy.] — ^Thero is nothing 

in Succession Duty Act, 1923 (c. 13), 
or other statutes of Saskatchewan 
to prevent a testator from directing 
that legeudes be paid free from suc- 
cession duty. — Re A.vdkfwon Estate, 
Canada Permanent Trust Co. v, 
MgAdam, [1928] 4 D. L. R. 61 : [1928] 2 
W, W. K. 305 ; 22 Sosk. L. R. 610,— 
CAN. 

0 ii, Bequest of residue not ex- 

onerated,] — Testator mad© bequests 
out of residue, itvlcT alia, to two educa- 
tional Institutions In Ontario & to two 
Minnesota charities. By the will, all 
legacies, fimds & stocks transferred 
to trustees were declared to be “ free 
of succession duty ” & certain other 
legacies were to be free of all succes- 
sion duty ” ‘.—Held : the gifts of 
residue to the four charities not being 
In any sense free of succession duties, 
each must bear its share of the duties 
imposed in respect of its share of the 
residue. — Re WHiTNEy (1930), 66 

O. L. R. 339.— CAN. 

sq. Legacy subjevi to payment of all 
succession duly payable o7i estate — ^ 
Whole legacy irwludea in estate in deder- 
mini^ rate of duty— Portion of legacy 
applied in payment of duty exempt from 
dvby ,\ — Stamp Duties Comb. v. Lans- 
DOWNB (1927), 40 O. L. R. 116.— A US. 

FART V. SECT. 4 . 

so. Provincial duty — Assets in 
province forming part of larger estate— 
Deceased domiciled outside province ,] — 
Deceased, domiciled outside British 
Columbia, left personal property of 
H,000,()00 of wuich tlO.OOO was in 
British Oolumbia ; — Held : under 
E. 8. B. 0., Acts 1911 ( 0 . 217) & 1921 
( 0 . 68), the duty payable on the net 
amount should be 1| per cent, on the 
first 1100,000, 24 per cent, on the 
seoond 4100,000 Sa 6 per cent, on 
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the balance : of the sum thus ascer- 
tained the II 0.000 within the province 
was charged with its proportion which 
was taken by the province. — Re Suo- 
CKSBTON Duty Am\ Re Heoht, [1924] 

1 W. W. R. 11 63 ;:33 B. O. R. 164.— CAN. 
■d. Construction of Successiim Duty 

Act, 1930 (Man.), s. H {1).\—Re Tilt 
Estate, [1933) 1 W. W. R. 694.— CAN. 

BO. Deceased domiciled outside Pro- 
vince — Property within Prorrince.}— 
Under Succession Duty Act, R. S. B. C., 
1924, in the case of an estate subieot to 
sect. 7 thereof, aJl the property subject 
to duty is taxed, not under a graduated 
scale, but at the rate opposite the 
highest group in Sched. “ D ” in which 
the estate is arranged when classified 
for the purposes of said schedule 
according to its net value, even though 
only port of the estate is property 
situate within the Province. — Re 
Untermetteb Estate, [19331 1 W. W, 
R. 705 ; 46 B, C. R. 547.— CAN. 

•f. Surtax under 1932 Act — Not 
applicable where death before Act in 
force,] — Re MoIntyrk Estate, [1933 1 

2 W. W. R. 257.— CAN. 


PART V, SECT. 6, SUB-SECT. 1. 

d 1. Shares.] — Held : with 

respect to a very larm block of shares 
in a mining co.. the ** fair market 
value could not be said to be the 
price which probably would have been 
obtained had the whole block of shares 
been put on the market at once, in 
view of the number of shares Sc the 
limited market, that course would 
undoubtedly have depressed the market 
price, Sc the exors. were not bound to 
offer the shares for sale at one time 
or at all ; nor should said value he 
fixed at the price which would probably 
have been obtained from underwriters 
had a sale en bloc been made to them 
at the time ot the death.— U ntek- 
MKYBR Estate v, A.-G. fob British 
Columbia, (1928JI 3 D. L. R. 811 ; 
[19283 2 W. W. R. 909 ; 39 B. C. R. 
683; oXTd, [1929] 1 D. L. R. 315; 
S. O. R. 84.— CAN. 


a ii. The fair market 

value ” in sect. 3 of Succession Duty 
Act, 1934, Is the price which could 
probably have been obtained in the 
open market at said date . — Re Lbiser. 
Forman & Fowkrs v. IiIinxster of 



Vol. XXL — ^E^te and Other Death Duties. Cases <^0a — 891a. 


798ft» •]— -Where a persoUf who has succeeded 

to the life interest in leasehold property, 
subsequently receives the rack rents from 
the property when the leases fall in, the 
increasea v^ue of the succession for the 
urpose of succession duty is to be calculated 
y reference to the age of the successor at 
the expiration of the leases &: to the value of 
the property as at that date, less the ground 
rents, & not to the value of the property when 
the succession first arose, less the ground 
rents. — A.-G. v. Bedford (Duke), [1026] 2 
K. B. 184 ; 96 L. J. K. B. 617 ; 135 K T. 
641 ; 42 T. L. B. 346 ; 70 Sol. Jo. 465. 


824. Add, Annotation : — Retd. Ormond Invest- 
ment Oo. V, Betts. [1928] A. O. 143. 

853. Add. Annotation : — Hefd. Re Drake, Drake v> 
Wilson, [1026] Ch. 559. 

861. For citation read “ No. 268, ante,** 

Sub-Sect. 2. — Power to Raise the Duty (p, 114). 

861a. Provision for payment by court — Extent of 
powers.] — The pov or of the ct. under sect. 63 
of the Succession Duty Act, 1863 (c. 61), 
s. 63, to direct payment out of any fund under 
the control of the ct. in an administration 
action, of legacy or succession duty, does not 


Finanok. 
W. W. R. 


[1937] 2 D. L. R. 341 ; 2 

428; 51 B. 0. R. 368.->-OAN. 


h 1. — — — .] — Altbonffh exors., 

when applying for ancslUary letters 
patent In British Columbia, had placed 
a yalue on the estate in the province 
for the purpofcie of Huoceasion duty &, 
being accepted by the Crown, had given 
a bond to secure payment of the duty, 
they are not bound by such valuation 
& its aocoptance by the Crown ; but 
they have still the right to present a 
petition under Sucxiessloii Duty Act, 
8. 43, to a Judge of the Supremo Ct. 
of the province who has Juriadlction 
to determine what property of the 
estate Ib liable to duty & the amount 
due. — B lackman v. R., [192414 D. L. R. 
123 ; [19241 S. C. R. 40(i.-~CAN. 

h ii, J — In an action on 

a bond to secure payment of duties 
under Sucoeseion Duties Act, R. S. A., 
1922 ( 0 . 28), wherein the defence was 
that the true value of the estate did 
not exceed 15,000 & no duty W€uj pay- 
able : — Held : the question of value 
wag oonoliided by the values sworn to 
in the affidavits hied for the purpose 
of obtaining the letters probate, which 
values had boon accepted as satis- 
factory by the Crown. — R. w. Lo.vdon 
& Lancashirk Ouakantee & Accident 
C o. (Alta.), [19261 4 D. L. R. 874 ; 
[19261 3 W. W. R. 461,— CAN, 

h III. .] — The eesontial 

precedent to the Juriadlction of the ct. 
under Succession Duties Act, 1922, 
c. 28, 8. 38, Is that there is property 
the liability of which to duty is In 
question & has to be determined by 
the Judge. Therefore, when an exor. 
on applying for probate placed a 
valuation on the estate for the purpose 
of Buoeesslun duty Sc this valuation was 
accepted by the Crown, the ot. cannot 
grant relief under said section. — lie 
Spenob Estate, [1928] 1 D. L. R. 
644; [19281 1 W. W. R. 71 ; 23 Alta. 
L. U. 109.— CAN. 


sp. Aggregate veUtte — Succession Duty 
C. S„ 1903 (c. 17 ).}— Rkcbivbr 

General op Nbw Brunswick v. 
Hoshorouoh (1915), 43 N. B. R. 
268.— CAN. 

sq. Legacy to beneficiary — Share 
of residue to same beneficiary.] — Tes- 
tator gave a pecuniary legacy to A., 
Sc the residue of his estate upon trust 
to pay the Income to the mother of A. 
for life. Sc after her death to divide the 
capital among her children, of whom 
A. was one. Suooesslon duty was 
assessed as if A. were the sole survivor 
entitled to the residue. Sc to this 
amount was added the legacy. Duty 
was then assessed at the rate appro- 
priate to this total : — Beld : duty was 
not to be assessed on the legacy as 
though the whole of residue had been 
glyen to A. subject only to the life 
interest. — Ee Short, Short v. Rbois- 
IRAR OF Probatbs, [1928] S. A. S. R. 
220.— AUS. 


n, inter vivos — Value at Hme 
of deofA.l— Suooesslon Duty Act of 
Ontario by sect. 8 charges to duty all 
property situate in Ontario passing 
on the death of any person, Sc provides 


that property so passing is to bo deemed 
to include {inter alia) any property 
taken under a disposition operating as 
an immediate gnt inter vivos made 
since July 1, 1892. It is provided by 
sect. 4 that the dutiable value of 
property is to be' Its fair market value 
at the date of the death of the deceasoci. 
A resident of Ontario died in 1929, 
having In 1925 transferred to his wife 
08 a gift shares In a co. registered & 
having its office in Ontario. The value 
of the shares at the date of the gift was 
$50,240, Sc at the date of the death of 
the deceased $264,183.50. It was not 
disputed that the shares were dutiable 
xmder the Act : — Held : the duty was 
payable upon tho value at the date of 
the death of deceased. — A.-G. for 

O. vtario V. National Trubt Co., 
Ltd., [1931] A. C. 818 ; 100 h. J. P. C. 
15: 145 L. T. 673 ; 47 T. L. II. 625, 

P. C.— CAN. 

«t, .] — Under Succession 

Duty Act, R. S. A., 1922, the value of 
property which was the subject of a 
gift iTiter vivos la to be taken for tho 
purpose of calculating the <liity as of 
the date of the death of the donor.-— 
A.-G. FOR Alberta v. Pearce, [1931] 
3 W. W. R. 400: 11932) 1 1). L. R. 
687 ; 25 Alta. L. R. 553.— CAN. 

sv. Sale at undervalue.] — R. & 

A.-G. FOR Saskatchewan r. Mkilicke, 
[19371 3 W. W. R. 433.— CAN. 

sw. Agreement between 'parties as f > 
x^atue.] — Re Ryall Estate, Hr 
MoMenemy Estate, [1934] 2 W. VV. H. 
288,— CAN. 

sz. Ddermination of present value of 
income.] — Held : sect. 30, Succession 
Duty Act, 1934, does not authorise the 
finding of an annual inoomo by a 
calculation of 6 per cent, on the net 
value of ou estate ; its sole purpose 
la to fix the present value of a known 
fixed annual Income. — Re Hamilton 
Estate, [1935] l W, W. R. 549 ; 5 
F, L. J, (Can.) 51.— CAN. 


PART V. SECT. 5. SUB-SECT. 2. 

■V. ** Net value ** — Mode of calculation 
— Aggregate value including life insur- 
ance money.] — R. V. Metbaoh, [1927] 2 
D. L. R. 1020 ; [1927] 1 W. VV. R. 981 ; 
22 Alta. L. R. 482.-^AN. 

■X. Debts t encumbrances dt expenses.] 
— Held : under Suooession Duty Act, 
R, S. N. B., 1927, the debts, enoum- 
branoes & expenses should be de- 
ducted from the value of all tho 
property passing on the death of 
testator within the meaning of the Act, 
including both the assets liable for the 
payment of debts, encumbmnoes & 
expenses & the property not so liable.— 
Fraser v. Provincial Secretary- 
Treasurer, 119351 S. O. R. 133.— CAN. 

PART V. SECT. 8, SUB-SECT. 1. 


sw. Veduation of estate dr acceptance 
by Crown of surety bond — Right of 
executor to distribute estate — Svccessum 
Duty Act, R. S. B, C., 1911 (c. 217).]— 
Minister op Finance v. Caledonian 

iNStTRANOB OO.. Re LAND i^GISTlgr 
ACT Sc Hioginbon, [19231 4 D. L. R. 
489 ; [1923] 3 W. W. R, 925.— CAN. 


19 


PART V. SECT. 6, SUB-SECT. 2. 

sa. Postponement — Disputed claim 
ayainsi estate.] — Where deceased's es- 
tate is subject to a claim, not admitted, 
on notes made as surety for another, 
while it Is right to postpone the final 
settlement of the exor.’s liability for 
succession duty as to the sum repre- 
sented by such alleged indebtedness, 
an order dealing with the matter should 
postpone the date of payment to a 
time certain, & should contain a term 
directing payment of duty upon the 
sum should it be dcLcrmlned that the 
estate la not liable for the claim, & 
a further term that, if tho estate is 
liable, the exor. should pay duty upon 
his claim against the principal debtor. 
— Re Succession Duty Act Sc 
Sproule. [1924] 2 W. W. It. 1087 ; 
34 B. C. R. 110.— CAN. 

sg. Before interest vested in posses- 
sion.] — The word “ j)a 8 S 08 " in Succes- 
sion Duty Act, 1934, s. 38 (1), 
is not restricted to luoperty finally 
vesting in the bonefleuary ui>on dis- 
tribution of the estate. — Re Drum- 
mono Estate, Minister of Finance 
V. Drummond, [1936] 2 W. W. R. 635 ; 
4 D. L. R. 164 ; 60 B. C. R. 485.— CAN. 


PART V. SECT. 6, SUB-SECT. 8.— A. 

sb, “ Sister ** of deceased — Succession 
Duty Act Arnendment Act, 1899, s. 2 (4) 
— Includes half-sister.] — Uc Oliver 
(1901), 8 B. 0. R. 91.— CAN. 


PART V. SECT. 8. SUB-SECT. 1. 


sd. From what dale payable — Suc- 
cession Duly Act, R. S. B. V., 1924 
(0. 244).]— Re Oldfield Estate, 

Re Succession Duty Acr (B. O.), 
[1927] 4 D. L. R. 711 ; [1927] 3 

W. W. R. 361.— CAN 


se. .] — Whore under Suc- 

cession Duty Act, R. S. B. C. 1924, 
c. 244, tho exors. elect to pay the duty 
on a contlugont estate witliin two years 
from the death of the deceased, & a 
time is fixed by tho Lieutenant- 
Governor in Coimcil for tbo payment 
thereof, no Interest on said duty is 
chargeable except from the date so 
fixed. — Wn><oN v. Ministkr of 
Finance, [1928] 3 D. L. R. 2.)3 ; [192S] 
2 W. W. R. 58.5.~CAN. 


bL Succession Dufy JcL 1924. 

declared ultra vires — Inbrrst uodrr new 
Succession Duty Act, 1 93 l.]-~T(‘stator 
died on Aug. 16, 1933, when tbo tbon 
Succession Duty Act, li.S.B.C., 1924, 
purportecl to bo in force. By u judg- 
ment dolivorod oji Nov. 29, 193.>, A 
affirmed by the C’t. of Appeal on 
Feb. 20, 1934, said Act was declared 
to be ultra virra. On Mar. 29, 19*34, 
the new Successjon Duty Act, 1934, 
ciuno into force : & sect. 50 of that Act 

g rovided that it should bo retroactive 
; should apply In respect of per^ns 
who had died since Apr. 11, 1894, Sc 
further provided that that Act should 
bo deemed to bo & to declare tbo law 
relating to the matter of suooe&sloix 
duty payable upon the death of any 
person dying before the commence- 
ment of the Act, whether ot not the 



Cases 881a--969. English and Empire Digest Supplement. 


enable the duty payable in respect of a be- 
quest, etc., to one person to be deducted 
from the assets comprised in a bequest, etc., 
to another person. It only enables duty 
owing by a legatee to be paid out of any other 


property to which he is entitled & which is 
under the control of the ct. — Re Eighmie, 
COLBOURNE V. WiLRS, [1936] Ch. 624 ; 104 
L. J. Oh. 264 ; 153 L. T. 295 ; 61 T. L. R. 
404. 


Part VI. — Probate Duty. 


894. Add, Annotation : — Hefd. Re Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 

902. Add, Annotation: — Aa to (1) Held. Royal 
Trust Co. V, A.-G. for Alberta (1929), 46 
T. L. R. 25. 

914. Add, Annotations: — Apprvd. Brassard v. 
Smith, [1926] A. C. 371. Apld. Baelz v. Public 
Trustee, [1926] Ch, 863 ; Pass v, British 
Tobacco Co. (Australia) (1926), 42 T. L. R. 
771. Consd. Erie Beach Co., Ltd. v, A.-G. for 
Ontario, [1929] 46 T. L. R. 33. Refd. A.-G. v. 
Sudeley, [1896] 1 Q. B. 364; A.-G. v. New 
York Breweries Co., [1898] 1 Q. B. 206 ; Be 
Aschrott, Clifton v, Strauss, [1927] 1 Ch. 313; 
London & South American Investment Trust 


V. British Tobacco Co. (Australia), [1927] 1 Ch. 
107. 

917. Add, Annotations: — As to (1) Consd. Baker 
V, Archer-Shee, [1927] A. 0. 844. Refd. Herbert 
V. 1. R. Comrs., I. R. Oomrs. v, Herbert (1925), 
9 Tax Cas. 693 ; A.-G. v, Belilios, [1928] 
1 K,B. 798; Daw v. Inland Revenue Oomrs., 
Duff-Dunbar v. Inland Revenue Oomrs. (1928), 
14 Tax Cas. 68. Generally^ Refd. Inland 
Revenue Comrs. v. Smith, [1930] 1 K. B. 713. 

919. Add, Citation: — Subsequent proceedings 
(1833), 6 B. & Ad. 78. 

949. Add. Annotation : — Hefd. Stepney Borough 
Council V, Walker (John) & Sons, Ltd., [1934] 
A. C. 365. 


Part VIII.— Foreign Duties. 

958. Add, Annotation : — Refd, Re Rooke, Jeans v, 959. Add. Annotation : — Generally, Refd, Re Rooke, 
Gatehouse, [1933] Ch. 970, Jeans v. Gatehouse, [1933] Ch. 970. 


matter was pending? or has been ad- 
judicated on by any ct., etc, : — Held : 
since an ultra vires Act is one which 
never had any legal being the present 
appllaition must be dealt with as if 
there had been no succession duty Act 
prior to t<ho present one, & since the 
present Act was not passed until more 
tdian six months after the death of 
testator, ar)pct. hud brought himself 
within said sect. 38 (J) ; &, therefore, 
interest should bo chargeable from 
May 31, 1934. — He Mkkceh Estate, 
[1U34] 3 W. W. R. 382 ; 49 B. O. R. 
201.- -CAN. 

«g. Extension of date from which 
interest r^jins — Jl^Jication for — Time 
for maHngA — Udd : such an applica- 
tion might be made after the expira- 
tion of the six months during wnich, 
If payment were tiien made, no interest 
was chargeable. — He Farmer, r 19263 
1 D. L. R. 894 ; [1926] 1 W. W. R, 
366 ; 36 B. C. R, 334.— CAN, 

PART V. SECT. 8, SUB-SECT. 8. 

sj. Hearing of summmis under 
Succession Duty Act, H. S, B. C, 1924 
(c, 244), 8. 34 — Must be before hidgc who 
vsaued summons,] — He Clapham, 
Minister of Finance v. Burke- 
Roohk (B. C.), [19261 4 I). L. R. 326; 


on appeal sub nom, ll, v. Burke -Roche 
(1926), 37 B. O. R. 313.— CAN. 

PART V. SECT. 9. 

si. When repayment carries interest .] — 
Succession Duties Act, 1893, s. 34 (2), 
relating to the payment of interest t»n 
succession duty repaid applies only to 
the repayments of sucoessloD duty 
assessed under sect. 34 (1). — He Knox 
(1927), S. A, S, R. 264.— A US. 

PART VI. SECT. 1. 

so. Payment to registrar.] — Probate 
duty is assessed & collected by the 
registrar, who is an ** officer of the ct. 
generally.** On payment he must 
Issue probate, — Re Sayward (1934), 
49 B. C. R. 307.— CAN. 

PART VI. SECT. 2, SUB-SECT. 1.— B. 

886 i. Not liable to duty — Under 
Probate Duty Act, R. 8, B. C., 1924 
(c. 202).] — Bowman v. A.-G. (B. C.) 
[1926] 4 D. L. R. 834.— CAN. 

PART VI. SECT. 2, SUB-SECT. 3. 

900 iv, .1 — S. at the time of his 

death was benoflclally entitled to a 
certain share in his doceasod father’s 
estate. That estate was vested in a 
(jcrtain co. & one W. E. S. as trustee. 


The CO. cajTied on busim'ss 6c had its 
head oflicte in Victoria 6c., although 
registered in N.S.W., had no inde- 
pendent office of its own there but- 
carried on its business in the office 
of another eo. \V. K. H. resided in 
N.S.W. All the administrative work 
ill the estate bad always been done in 
Melbourne, where all iiu'-otings of the 
trustees were held, all income received, 
& all invest-Tnents madt'. Duty on the 
assets in question liad been i)aid in 
Victoria //cid H.’s Interest in his 
deceased father’s estate was not subject- 
to probate duty In N.S.W. — Per- 
PETUAj. Trustee Oo., Ltl>. v. Stamp 
Duties Comh. (Sargood’s Case), 
(1936), S. R. N. S. W. 160 ; 63 N. S. 
W. W. N. 28.--AUS, 


PART VI. SECT. 3. 

a 1. Deed of gift, 1 — Stamps 

COMR. V, Skinner (1926), 29 W. A. L. R. 
58.— AUS. 


PART VI. SECT. 6, SUB-SECT. 1. 

d I. , ] — The value on an open 

market is the best guide to the value 
of stocks for valuation purposes . — Re 
CouANS, Toronto General Trusts 
V. A.-G. FOR British Columbia, [1935] 
3 D. L. R. 603.— CAN. 
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VoLXZL Cases 


ESTOPPEL. 


5, 

7. 

8. 


9. 


Part i. — Nature anc 

Add, Annotation : — As to (3) Reid. H. v, H., 10. 
[192$] P, 200. 

Add. Annotation Bold. H. v. H., [1928] 

P. 206. 

Add. Annotaiione : — Reid. Hyman v. 
Hyman, Hughes v. Hughes (1928), 139 L. T. n. 
416 ; Russell (Countess) v. Russell (Earl), 
[1935] P, 39; Knott v. Knott, [1935] P. 

168. 

Add. Annotation : — Reid. H, v. H., [1928] 

P. 200. 


Classification. 

Add. Annotation : — Held. Page v, Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 

.] — Estoppel is a rule of evidence, & not 

a bar to the jurisdiction. — H. v. H., [1928] 
P. 206 ; 97 L. J. P. 110 ; 139 L. T. 412 ; 44 
T. L. R. 711; 72 Sol. .To. 698. 

Add. Annotation : — Held. H. v. H., [1928] 
P.206. 

Add, Annotations : — Hefd. Anderson v. Equit- 
able Assce. Soc. of the United States (1926), 
134 L. T. 667 ; Bartlarn v. Evans, [1936] 1 
K. B. 202. 


Part II. — Estoppel by Matter of Record. 


62. Add. Annotation : — ^Apld. Morriss v. Winter 

(1929), 45 T. L. R. 043. 

63. Add. Annotation : — Consd. Selby v. Atkins 
(1920), 135 U. T. 45. 

96. Add. Annotations : — Distd. Hoysteadv. Taxa* 
tion Oomr., [1926] A. 0. 165. Held. L. v. L. 
(1934), 60 T. L. R. 441 ; Lindsay v. Lindsay 
(1934), 103 L. J. P. 100. 

103a. .] — Money-lenders Act, 1900 (c. 51), ‘ 

s. 1 (1), does not empower a judge to re-open 
a money-lending transaction where the 
money-lender has brought an action in 
respect of that transaction, &> deft, borrower 
has consented to judgment, although the 
judgment may never have been drawn up & 


entered. The agreement to pay has become 
merged in the judgment, which is res judicata 
& not an agreement within the sect. — C ohkm 
V. JONESCO, [1920] 1 K. B. 1 19 ; 95 L. J. K. B. 
100 ; 90 J. P. 18 ; 42 T. L. R. 41 ; 70 Sol. Jo. 
138 ; revsd. on other grounds, [1926] 2 K. B. 
1 ; 95 L. J. K. B. 467 ; 184 L. T. 690 ; 90 
J. F. 74 ; 70 Sol. Jo. 386 ; 42 T. L. R. 294, 
C. A. 

X04a. .] — An order by consent is binding 

unless & until it has been set aside in pro- 
ceedings constituted for that purpose. Pltf. 
in an action based upon charges which he has 
withdrawn by a consent order in a previous 
action between the parties is estopped by 


PART II. SECT. 1. 

■a. Prior action must be identi-cal .] — 
Upon appeal from the order of a judge 
summarily dlamlasing an action upon 
the ground that the Issues thensln had 
been determined by a ot. of concurrent 
jurisdiction In an earlier action between 
the same parties ; — Held : tiie ideutity 
of the issues In the two actions was not 
clear upon the material before the ct., 
& therefore the order should be set 
aside & the notion allowed to proceed 
to trial, the question of res jildicata 
being left open. — A ndkhson v. Amb- 
LiiiSBUao, fl931] 2 D. L. B. 359 ; 66 
O. h. JX. 583.— CAN. 


PART n. SECT. 2, SUB-SECT. 1.— 
B. (a) i. 

Issue withdrawn from jury .] — 
In a petition for restitution the husuand 
alleged cruelty in hla cross -petition. 
After evidence hod been given counsel 
abandoned the claim bn the cross- 
petition & the jury were thereupon 
^charged from finding upon this Issue. 
In a euDsoquent suit \mere oruoity was 
a^n alleged : — Held : these facts 
did not amount to an estoppel, — 
Oarnmoie e. OABNEonc (188^# 17 
L. R. Ir. 430.-~IR. 

PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) ii. 

•b, IrregularUies in procedure .] — The 
dlsmtssid of prior motions for 
Irreg ilaritiea In procedux’b does not 
prevent an adjudication on a subse- 
quent proper 8c regular motion. — 
& Marks. 11925] 4 B. h. R. 
740.— CAN. 

•«. Action on immoral contract .] — On 


the trial of an action the judge came t o 
the conclusion that the evidence dis- 
closed an Illegal contract under ^vhUsh 
defts. wore to receive part of the 
money obtained by pltf, while engaged 
In prostitution. & that the action 
was of an Indecent ohiiraotcr & unlit 
to be desdt with, & he dismissed it, 
the formal judgment stating that “ this 
ot. does of Its own motion & without 
adjudicating as between pltf. & dofts. 
on the matters in dispute between 
them, order that this action bo dis- 
missed out of this ct., with costs ” ; — 
Held i the order precluded pltf. from 
again suing in respect of any of the 
causes of action Included In the state- 
ment of claim. — G uilbaplt v. 
BrothIER (1904), 24 C. L. T. 342 ; 
10 B. O. U. 449.— CAN. 

sf. Dismissed of motion for man- 
damus .] — Dismissal of a motion for 
mandamus to levy a tax for school 
purposes is res judiCMta barring renewal 
of such motion . — Re Otiawa (vOL- 
liBOiATK Institute, [1937] 2 D. L. It. 
230.-— CAN. 


ART II. SECT. 2. SUB-SECT. 1.— 
B. (a) m. 

p 1 . J — While a Judgment 

Ismlssing an action on default of 
ppearance by pltf. at the trial has the 
ime effect as a Judgment for deft, upon 
le merits it does not follow necessarily 
lat from such a Judgment an estoppel 
y res judi^a arises. On that quos- 
on bemg raised In a subsequent ^tlon 
, la theduty of the ot, to look lute tho 
rooeedlnga In the previous action & 
soertain definitely what niattew wore 
decided by the Judgment thero- 
i. &; If that Judgment was founded 

21 


on proceedings which do not disclose a 
vital defect which existed in a oontroct 
set up therein, such as the defect of 
lllegaiity or invalidity. It cannot be 
Bald to have made that contract valid 
& enforceable notwlths anding the 
defect. — E ltab v. Duerkbkn Sc Duerk- 
SEN, [1930] 2 W. W. It. 481 ; 4 D. L. R. 
677 ; 24 S. L. R, 602.— CAN. 


PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) iv. 

104 i. Consent order.] —Where 

an order was made at chambers by con- 
sent of the parties, & an appeal was 
Bubsequontly taken by the solr. for one 
of the parties that at the time of tlie 
making of the order he was under a 
misapprehension as to the effect of 
two Judgments of the Supreme t^t. 
Held: the consent order opera tecJ a-ri 
an estoppel . — Rc Kline, ,(1924] 1 

I). U. R. 295 ; 56 N. S. K. .189.— 
CAN. 

104 ii. DlUTMMOND, 

Benn V . Hawthokne. ) 4 D- h* 4^' 

188 : [1932] S. C. If.. 73. -CAN. 

* I 1 — Action for foreclosure 

of a mtge. Pltf. Sc deft. !’• 
parties to a prior action hi which the 
main issue was the owiicmhu) of the 
land cxjvered by tbe mtge. & in which 
i consent judgmout was given dis- 
nlsaing the action iis 
H-esent pltf. & declaring that the Utlc 
,o the land was subject to the m^e. 
low sought to be foreclosed & vesting 
he land in P, subject to said mtge. 

^ now raised the defence of odv^cfle 
lOHsoBflion, a point which Imd not been 
frought forward by her In the former 
ction Held .• on the principle of 
Bs judicata or, at least, on the priuolple 



Gases lOta — ^814a. English and Empiee Digest Supplement, 


the order, & cannot effectively plead in reply 
that his consent was induced by fraudulent 
concealment. — K inch v. Wax.cott, [1929] 
A. O. 482 ; 98 L. J. P. 0. 129 ; 141 L, T. 102, 
P. C. 

11 4, Add, Annotation : — Consd. Papadopoulos v, 
Papadopoulos (1929), 46 T. L. R, 44. 

122. Add, Annotqiion : — Refd. King v, Sunday 
Pictorial Newspapers (1920), Ltd. (1924), 
133 L. T. 397. 

140. Add. Annotation : — As to (2) Refd. Lindsay 
V, Lindsay, [1934] P, 162. 

148. Add. Annotation : — Consd. Conquer v. Boot, 
[1928] 2 K. B. 336, 

151. After this case add “Decree lor restitu- 
tion of conjugal rights.] — See Husband <& 
WiPK, No. 4767a.** 

153a. Re-reglstratlon of birth of Illegitimate child.] 

— The re-registration, as provided for in the 
schedule to Legitimacy Act, 1926 (c. 60), of 
the birth of a child originally illegitimate, 
the child having become legitimate by virtue 
of the provisions of that Act, is not a record 
of a binding decision. In authorising the 
re-registration the Registrar-General does not 
act in a judicial capacity <fe the re-registra- 
tion of the birth does not create a judicata. 
—Jones v, Jones (1929), 98 L. J. P. 74 ; 
140 L. T. 647 ; 45 T. L. R. 292 ; 73 Sol. Jo. 
192. 

163. Add. Annotation : — Consd. I. R. Comra. v. 
Sneath (1032), 48 T. L. R. 241. 

183. Citation : — For “ subsequent proceedinqs ” read 
** ojgfd.’* 

190. After this case add “ .] — See, also, 

Insurance, Vol. XXIX., pp. 122, 182-184, 
Nos. 762, 1404-6, 1408, 1409, 1420, 1422.’* 

204a. For deduction of costs — Not res Judicata.] 

— Pltf., who had been negotiating for the 
purchase of a house, handed to deft., as his 
agent, the amount of the deposit & the 
balance of £490 payable t/O the vendor on 
completion & instructed deft, to pay the 
balance to the vendor when completion took 


place. Completion did not take place, 3c 
pltf. demanded the above balance fi^m deft. 

brought an action against him to recover 
it. The vendor claimed that pltf. was liable 
to him for £100 damages & directed deft, 
not to pay over that siun to pltf. Deft, 
thereupon issued an interpleader summons 
in respect of the £100, ik the master directed 
an issue, & ordered that deft, should pay 
into ct. the £100 less his costs. On the trial 
of the issue the vendor’s claim was dismissed. 
Pltf. then obtained leave to sign judgment 
for £390, for which deft, admitted liability. 
Pltf. now claimed the additional £100 in full 
without any deduction of deft.*s costs. 
Deft, contended that the master’s order 
allowing deft, to deduct his costs was final : — 
Held : the master’s order allowing the deduc- 
tion of costs was not res judicata, but mereljr 
relieved deft, from paying the full £100 until 
the decision of the interpleader issue &; the 
result of the action, & pltf. was entitled to 
recover the full £100. — ^Allnutt v. Mills 
(1926), 42 T. L. R. 68. 

209. To the cross-reference following this case 
add “In proceedings before Railway & Canal 
Commission — Under Mines (Working Facilities 
& Support) Act, 1923 (c. 20).] — See Mines, 
Vol. XXXIV., pp. 635, 6.36, No. 326,” 

213. Add. Annotations: — As to (1) Refd. I. R. 
Comrs. V, Sneath (1932), 48 T. L. R. 241; 
Freshwater v, Biilmer Rayon Oo., Ltd., 
[1933] 1 Ch. 162 ; Smith v. Cutler & Sons, 
Ltd. (1932), 26 B. W. O. 0. 408 ; Lindsay v, 
Lindsay, [1934] P. 162 ; Rentit, Ltd. v. 
Dumeld, [1937] 3 All E. Ti. 117. As to 
(4) Refd. Jacobson v. Prachon (1927), 138 
L. T. 380. 

214a. .] — A previous decision on a matter in 

dispute between parties does not create an 
estoppel unless (1) the decision was given by 
a competent tribunal, & (2) the matter was 
raised & controverted before that tribunal & 
was clearly & finally decided by it. — East- 
wood & Holt v. Studer (1926), 31 Com. 
Cas. 251. 


that a judgment Is conclusive prool 
between the parties of the mattert 
aotnally decided, said defence was noi 
open to P. — Canada Pekmaneni 
CoRpN, V . Christensen (B. O.), [1929 
3 D. L. R. 864 ; 2 W. W. B. 198,— 
CAN. 

b h .] — AiKiNS V . Blain (1865), 

11 Gr. 212.— CAN. 


PART II, SECT. 2. SUB-SECT. 1.— 
B. (a) vUi. 

T !• Code of Civil Procedure, 

8. 207. J — Applt., who had brought an 
action In his unregistered business 
name against resp. to recover the 
balance of moneys alleged to be due on 
a running aoooimt, obtained a decree 
of the District Ot. in his favour subiect 
to his complying with the terms of the 
Ceylon Business Names Registration 
Ordinance within a limited period. 
Against that decree re^. appealed to 
the Supreme Ot. of Oeylon, & the 
present applt., faced with the possi- 
bility that if resp.'s appeal succeeded 
any further proceedings might be 
barred by limitation, Instituted a 
seoond suit against resp. in respect of 
the same subfect-mat ter. This seoond 
action was dismissed in the Distrlot Ot. 
on the ^und of ree judicata, & against 
that decision the present applt. 
appealed. The Supremo Ot. of Ceylon 
allow’ed re6p.*s appeal in the first 
action, & dismissed the present applt. *s 
appeal in the seoond action. On an 


appeal to the Privy Council in the 
seoond action : — Held : under sect. 207 
of the Olvll Procedure Code no decree 
from which an appeal lies & has in fact 
been taken, but not yet determined, 
is final between the parties so as to 
form res judicata, &, therefore the 
second action would be remitted to the 
District Ct. to proceed as accords. — 
Annamalat Ohettt V. Thornhill, 
[1931] A. O. 697 ; 146 L. T. 415 ; 47 
T. L. R. 459 ; 75 Sol. Jo. 393, P. C. : 
mb nom. Chetty v. Thornhill, 100 
L. J. P. C. 174.— IND. 

PART II. SECT. 2, SUB-SECT. 1.— 
B. (0). 

201 1. In administralion 8uU — 
Originating summons against adminis' 
traior — Suhsequeni. pre^te action by 
administrator,] — D.’s father was be- 
lieved to have died Intestate, & D. 
took out a grant of letters of adminis- 
tration de bonis non. Subsequently 
a sister of D. issued an originating 
summons, an order for admimst>ratlon 
was made, & also an order that four 
payments should be made to four 
sisters of D. out of the funds In ot. to 
the credit of the matter, D. was 
represented by counsel at the hearing 
of the summons upon which this last 
order was made. Subsequently D. 
was advised by his solr. that a will 
which he knew bis father had made, 
& which had been burned by his father’s 
directions, was not legally revoked. Sc 


D. instituted an action to revoke the 
grant of letters of administration de 
bonis non to himself, & to prove the 
will in solemn form : — Held : being 
an originating summons by a next- 
of-kin for administration against D. 
as administrator. It was not open to 
D. to challenge In those proceedings 
the fact that he was an administrator, 
& D. was not estopped by the above 
orders. — Dooley v. Dooley, [1927] 
I. R. 190.— IR. 

204 i. . 1 — An Interlocutory judg- 
ment, which definitely decides a ques- 
tion of law, & from which no appeal 
is taken, may be res judicata when the 
question is raised between the same 
parties, even In the same action. — 
Diamond v. Western Realty Co., 
[1924] 2 D. L. R. 922 ; [19241 S. C. R. 
308.— CAN. 

ut. Order striking out guardian ad 
litem* 8 name from record .] — Held : not 
to operate as res judicata. — Kumar 
Ganoanand Sinoh V . Maharajah Sir 
Rameshwar Sinoh Bahadur (1927), 
I. L. R. 6 Pat. 388.— IND. 

sk . Order g i ving leave to renew appUca - 
tion for security for costs .] — Skdzxak v. 
Polish Workers Association (No. 2), 
[1937] 3 W. W. R. 527.— CAN. 

PART n. SECT. 8, SUB-SECT. 1.— A. 

213 X. .] — VlLLAOE OF HAOBRS- 

VTUJE V. Hamblkton, [19271 4 D. L, R. 
1044 i 61 O. I*. R. Sh.— CAN. 



216* Add, Annotations: — As to (2) H6f(I. Eastwood 
& Holt V. Studer (1926), 31 Com. Cas. 251. 
As to (4) Refd. Smith v. Cutler & Sons, Ltd. 
(1932), 26 B. W. 0. 0. 408. 

222a. .] — In July &; Aug. 1920, the share* 

holders of a co. carrying on the business of 
whiskey distilling passed resolutions for its 
voluntary winding up. With a view to 
selling the distillery as a going concern the 
liquidator continued distilling up to Mar. 31, 
1921, but not after, pending the sale of the 
business he sold the co.’s stocks of whiskey 
as opportunity offered. Such sales of whiskey 
extended over a period of more than two 
years. An assessment to income tax was 
made upon the co. for the year 1921-22 in 
respect of the profits of its business on the 
footing that the liquidator was carrying on 
the trade in that year. This assessment was 
discharged by the Special Comrs. on appeal 
on the ground that an assessment on the co. 
for the preceding year had been discharged 
by the recorder on appeal to him from the 
determination of the Special Comrs., & that 
they were bound to follow his decision : — 
Held : the Special Comrs. were not bound by 
the decision of the recorder regarding the 
1920-21 appeal to discharge the 1921-22 
assessment. — Edwards v, “ Oi.d Bush- 
mills ” Distillery Co., Ltd. (In Liquida- 
tion) (1926), 10 Tax Cas. 285, H. L. 

Annotation : — Beld. I. U. Comra. v, ** Old BuBhmilld " 
Distillery Co., Ltd. (1927), 12 Tax Cas. 1148. 

224a. Finding of adultery.] — A finding of adultery 
as a fact on which a decree nisi has pro- 
ceeded is not res judicata^ so that it cannot 
subsequently be questioned in the Divorce 
Div. in any event, nor is resort to the Ct. of 
Appeal the only means of reviewing it. — 
Chalmers v, Chalmers, [1930] P. 164 ; 99 
L. J. P. 60 ; 142 L. T. 054 ; 40 T. L. R. 269 ; 
74 Sol. Jo. 216. 

229a. Judgment In action on bond — ^Subsequent 


Vol. XXI.— EstoppeL Cases 216 — 220 a * 

action on another bond of same series.] — 
Dcfts. issued on Aug. 1, 1884, 6,000 First 
Jutgc. Gold Bonds of like amount, tenor & 
date. The bonds were secured by a mtge. 
trust deed & all became due on Aug. 1, 1934. 
Tile bonds stated that on that date defts. for 
value received promised “ to pay to the 
bearer or registered holder thereof £100 sterling 
gold coin of (Ireat Britain of the present 
standard of weight Sc fineness at its agency 
in London, England, with interest thereon ** 
at 5 per cent, 'per (mnurn payable in London 
or at the holder’s option at doft.’s office 
in New Biamswick. The interest coupon 
stated that the co. would pay the bearer 
£2 10.9. sterling at its agency in London, 
England, or at its office in New Brunswick 
on Aug. 1, 1984. Pltfs., a holder of 992 such 
bonds, claimed in respect of each bond the 
sum in sterling calculated on Aug. 1, 1934, 
then representing the gold value of £100 on 
Aug. 1, 1884 : — Held : ]9t fs. were not entitled 
to be paid on such gold basis, but only £100 
sterling ; because upon the true construction 
of the bond, & the question was purely one 
of construction, the contract was not one 
for a payment- of gold in specie^ but one for 
the repayment of £1 00 st€‘rling. The interest 
was similarly payable in st erling. 

In an action between the same parties 
upon one of the said bonds pltfs. obtained 
judgment on Nov. 7, 1934, upon the gold 
basis now claimed, the present dcfts. not 
having put in any defence to that action. 
The Stat en »cnt of claim in that action did not 
allege that- all the bonds were identical in 
their terms ; — Held : there w^as no estoppel 
by record, becaiise each bond was a distinct 
contract &, further, the record of the previous 
action did not sliow tliat all the bonds were 
in the same terms. — British Sc French 
Trust Oorpn. v. New Brunswick Ky. Co., 
[1930] 1 All E. R. 13 ; 154 L. T. 191 ; 80 
Sol. Jo. 148 ; revsd., [1 937] 4 All E. R. 516, C. A. 


PART 11. SECT. 8, SUB-SEOT. 1.— 
B. 

sk. Agency,] — Where a judOTvent. for 
Indemnity has been pronoun c-ed between 
two parties, on the ground that one 
was the principal & the other the 
agent, the Incipient Is conclusive as 
to that fact.— Plumb v. MacDonald 
(W. O.) Registerkd, Latimfr V, 

Poster Tobacco Co., Ltd., [1920] 
1 D. L. K. 899 : 58 O. L. R. 322.— CAN. 

8l. Decided by jury in ejectment 
action.] — The Judgment In an action 
of ejectment is only an estoppel between 
the parties as to the statutorj" Dsue 
whether the claimant wets entitled to 
possession on the day named in the 
writ, & not as to any facts decided by 
the jury In such action. — Burnham 
». Carroll Musorovb Theatres, Ltd. 
& Victoria Arcade, Ltd. (1927 b 28 
S. R.N. S. W. 169 ; 45N.S.W.W.N. 
23 ; a£fd., 41 O. L. R. 540.— AUS. 

sm. In fiction of ejectment.] — The 
judgment In an action of ejectment is 
only an estoppel between the parties 
on the statutory Issue as to whether or 
not the claimant was entitled to 
possession on the day named in the 
writ, & not as to any facts deoldod by 
the Jury in such action. — Burnham v. 
Carroll Musorovb Theatres, Ltd. 
& Victoria Arcade, Ltd. (1028), 29 
S. R. N. S. W. 51 ; 46 N. S. W. W. N. 
22.— AUS, 

PART II. SECT. 8, SUB-SECT. 1.— 
B. (0). 

S26 I. General rule.]— Where the 


cause of action Is different from what 
it was in the first action, the matter is 
not res judicata. — Branioan v. Saba, 
119241 N. Z. L. R. 481.— N.Z. 

PART II. SECT. 3, SUB-SECT. 1.— 

B. (d). 

230 xvil. .] — Resp. claimed to 

deduct £1,000 in computing the profits 
for the year ending Mar. 31, 1921, & 
the recorder allowed the deduction 
claimed. The question came again 
before the Special Comrs. by way of an 
appeal from an assessment for 1922-23 ; 
—Held : tho recorder’s decision on 
the assessment for 1921-22 was bind- 
ing, Sc the quesl.lon was res judicata. — 
Alymkb V* Mahafff.y, [1925] N. 167 
1 0 Tax Cas. 594.— IR. 

230 xvlli. .1 — WiJRON V. 

Cameron (1842), 1 Kerr, 542. — CAN. 

230 xix. .1 — Chambers v. Dol- 
lar & Stevenson (1870) ,29 U. O. R. 
699.— CAN. 

230 X*. .1 — Jones v. City of 

St. John (1901), 31 8. 0. R. 320.— 

CAN. 

280 xxl. .1 — Foster v. REAuarE, 

[1926] 1 D. L. B. 1024; 60 O. L. II. 
63.— CAN. 

y L .] — A vendor of land 

sued for oancellatiori of the agreement 
for sale, & for possosslon, alleging the 
purchaser’s default In jmynmnt ^of 

f docu^tjon 

that the agreement 

void The ptuxjboser oountcrolairaea 
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for repayment of all amounts paid by 
him &, by the judgment, recovered all 
amounts in excess of the first payment. 
Tho vendor subsequently brought the 
present action, claimiug damages for 
loss on a re-sale of the land, & sums 
expended by him in repairs & for 
tfixos : — Held : while, in the first 
action, the claims now made were not 
all claimed directly as specific relief tn 
which tho vendor would bo entitled 
upon cancellation of the agreement, 
yot they wore all ur^ed ay sepuratc 
reasons why the amount recovered by 
the purchaser should not be returned 
to him. The claims now made were 
thus all before tho ct. in the first 
action ; Sc therefore couM not ]»e made 
the subject of another action. - - 
Krause v. York, (1932] s. C. R, 518 ; 

2 D- L. R. 701 : affp.. f1932] 1 D. L. K. 
270 ; O. n. 29. - CAN. 

8h. Action to set a^ide fraudulerU 
conveyance — Fimlinp that plapUiff 
secured creditor.]— In an acti<m pY J 
Judgment creditor against a husband 
& wife to Hot aside as in fraud of the 
husband 's creditors a ^/ansfer made by 
aim to his wife : — Held : a finding, in a 
urlor a(!tion by the same creditor 
against the husband, that pltf. was an 
amply secured creditor at the Hme of 
the transaction, cstoppod pl«. os 
agJiinst tho husband, who bad pleaded 
res judicata, from again raising the 
Issue os to the sufficiency of the pi f.’s 
security.— Baxter v. Derkasz & 
Derkasz, [19291 2 D. L. R. 443 ; 1 
W. W. R. 673 ; 10 O. B, R. 478 ; 28 
8. L. R. 444.— CAN. 
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232. Add* Annoiaiiona : — Apld. Jaeger Oo., Ltd. 
V. Jaeger (1929), 46 R, P. O, 836. Refd. 
Hoystead r. Taxation Oomr., [1920] A. 0. 156 ; 
Lindsay v* Lindsay, [1934] P. 102. 

253. Add* Annotation : — Refd. Green r. Weatherill, 
[1929] 2 CJh. 213. 

253a. Judgment relating to right ol set-off — Claim 
to set off contingent liability under guarantee 
— Subsequent application as to disposition ot 
dividend — Alter payment under guarantee.] — 
P., having guaranteed advances by certain 
banks to the T. Assocn., in which he was 
interested, subsequently executed two deeds 
of arrangement in favour ol his creditors. 
The Assocn. having gone into liquidation, the 
liquidator lodged a proof against P.*s estate 
in respect of sums due by P. to the Assocn. 
The trustee of P.’s estate rejected the proof 

Assocn. for which P. h^ given his personal 
guarantee. At that time, although one or 
more of the banks had proved against P.’s 
estate under the guarantees, nothing had been 
paid to any of them. The Assocn. was 
admitted to prove against P.’s estate for a 
very large sum, & the trustee declared an 
interim dividend of Is. in the pound. The 
banks wore paid the dividend in respect of 
their admitted proofs, which also amounted 
in the aggregate to a considerable sum. The 
sums constituting the amount of the banks* 
proofs represented the amount of the Assocn. *s 
debt which had been guaranteed by P. The 
question arose whether the trustee of P.’s 
estate was under the circumstances entitled 
to pay to the liquidation of the Assocn! the 
sum representing the interim dividend de- 
clared in respect of the admitted proof. The 
matter came before the ct. by way of motion 
on behalf of the triistee, the question being 
whether this declared dividend was properly 
payable to the liquidator of the Assocn. or 
the trustee was entitled to withhold payment 
of all or any part thereof. On behalf of the 
Assocn. it was urged that the previous pro- 
ceedings reported Be Fenton, [1931] 1 Ch. 
85, had’ concluded the matter, that the 
question was now rea judicata, & that, not- 
withstanding the payment to the banks of the 
amount of the dividend since that decision, 
the liquidator of the Assocn. was entitled to 
the full dividend in respect of the Assocn. ’s 
admitted proof : — Held : the question raised 
by the motion had not been determined by 
the Ct. of Appeal in the previotis proceedings. 
— Re Fenton {No. 2), Ex v, Fenton Textile 
A8SOON., Ltd., [1932] 1 Oh. 178 ; 146 L. T. 
229 ; [1931] B. & O. R. 69 ; nom* Be 


Fenton (No. 2), Bm p. Trustee under Deed 
OF Arranoement V. Fenton Textwe 
Assocn., IiTd., 101 L. X Oh. 1. 

256a. .] — Applts.’ mine was worked during 

the years 1919, 1920, & 1921 during two 
hun<fi?ed & five days only owing to strikes 
& the low price obtainable for ore, though 
maint/onance was continued during the whole 
period t — Held : the question of average 
annual value was not rea judioaia by a de- 
cision of the High Ot. of Australia between 
the parties as to the valuation for a previous 
par. — B roken Hill Proprietary Oo. v. 
Broken Hill Municipal Council, [1920] 
A. 0. 94 ; 95 L. J. P. 0. 33 ; 134 L. T, 335, P. O. 

Annotation : — Apld. I. R. OoDars. v, Saeatb (1932), 48 T. JU* R. 

241. 

257. Add. Annotation : — Dlstd. Hoystead r. Taxa- 
tion Oomr., [1926] A. 0. 155. 

259a. Order for maintenance out of fund — Sub- 
sequent order negativing title to fund.] — 
Semble : the existence of an order for the 
maintenance of an infant out of the Income 
of a fund does not prevent the ct., in a 
subsequent proceeding in which the title to 
the principal comes directly in question, 
from making an order negativing the infant’s 
title to the fund. — Saunders v* Vautibr 
(1841), Or, & Ph. 240 ; 10 L. J. Oh. 364 ; 
41 P. R. 482, L. 0. 

265a. Decision that patent valid — Subsequent action 
for infringement— Whether defendant estopped 
from disputing validity of patent.] — In an 
action for infringement of a patent deft, 
denied infringement & pleaded that the 
patent was invalid by reason of lack of 
novelty & lack of subject-matter owing to 
common general knowledge & prior publica- 
tion, want of utility, insufficiency & false 
suggestion in the specification, & he counter- 
claimed for revocation of the patent. In a 
previous action the patent had been attacked 
only on the ground of prior publication of 
two specifications, G. & V., & the issue of 
infringement had not been contested. In 
that action the patent had been held to be 
valid. It was contended by deft, that the ct. 
was bound by the prior decision only as to 
construction of the specification & not as 
to subject-matter, that the additional docu- 
ments relied on showed features claimed in 
the specification not disclosed by G. or V., Sc 
that, owing to the issue of infringement not 
having been contested It had been un- 
necessary for the ct. to define the ambit of 
the claims : — Held : the ot. was not strictly 
bound by a prior decision as to anticipation, 
& it was open to deft, to prove anticipation 
by documents not before the ct. in the 
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B. (•). 

864 kI, .J— Chambers t>, Unger 

(1876). 26 a. P. 180 .— CAN. 


PART II. SECT. S, SUB-SECT. 1.— 
B. (f). 


274 fat. .h-Re GLOBE Wine CJo. 

(Saak.), (19261 1 D. L. R. 818.— CAN. 


274 X. .1 — OassIDT V* JN- 

OOLDSBY (1876). 36 U. O. R. 889.— CAN, 


PART 11. SECT. 3, SUB-SECT. 1.— 
B. (ff). 

276 II. — -.1— An action was brought 
by a 00 . to romor© two of its trtistoea 


for refnsJug to obey an order of the 
ct* made in a prerlons action directing 
them to Join with the other trustee 
in assessing certain shares Held ’ 
deft, trustees were estopped by the 
Judgment in the previous action from 
objecting to the status of directors 
who had ordered the assessment of the 
stock, as that was a question which 
should have been raised in tbat action. 
— Feabrr River Mining Oo. e. 

(1896), 6 D. O. R. 82.— 

CAN. 

276 111. .J — Forsyte v. Bury 

(1887-8), 16 S. d B. 643.— CAN. 

276 iv. ,J — ^If the res, the thing 

actually Sc ^reotly In dispute, has been 
“ adjudioated upon by a com- 

24 


potent ct. it cannot be litigated again. 
Pltf. having raised in a former action 
a dispute as to the precise facts Sc 
questions involved In the second 
action must admit that which has been 
judicially declared to be the truth with 
respect to that dispute. The plea of 
ree judicata applies, except In special 
cases, not only to points upon which 
the ot. was actually require by the 
parties to form an opmlon Sc pro- 
nounce a Judgment, but to every point 
which properly belonged to the 

of lltlmtfon, 8 C which the ^ 

exercidUg reasonable dCigenoe, might 
have brought forward at the time.- 
Oameron o. Rounseybtl, * 

W, W, R. 121 ; 47 B. aC40: 
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previous action. — Higginson & Arundel v. 
Pyman, Same v. Same (1926), 43 R. P. O. 
291, C. A. 

276, Add, Annotaiiom: — As to (3) Apprvd. Hoy- 
stead V, Taxation Comr., |1926] A, C. 156. 
Apld. Green v, Weathorill, [1929] 2 Oh. 213 ; 
West V, Automatic Salesman, Ltd., [1937 j 
2 K. B. .398. Refd. Pickford v. Quirke, Pick- 
ford V, 1, B. Comrs. (1927), 44 T. L. B. 15 ; 
Mould V. Mould (1933), 49 T. L. B. 242. 

285, Add, Annotation : — Refd. Sagar v, Bidehalgh 
(H.) & Son, Ltd., [1930] 2 Oh. 117. 

291. Add, Annotation : — Generally^ Retd. Conquer 
V. Boot, [1928] 2 K, B. 336. 

293. Add, Annotation : — Refd. Lindsay v. Lindsay 
(1934), 103 L. J. P. 100. 

294. Add, Annotations : — Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155 ; Lindsay v, 
Lindsay (1934), 103 L. J. P. 100. 

296a. Action for arrears of maintenance— 

Agreement to release — Judgment by consent - 
No evidence that consent based on agreement,] 

— Pltf. & deft, were divorced in 1925, & an 
interim oi'der for maintenance was made on 
Bee. 21, 1925, for payment to pltf. of £3 lO.s-. 
a week. In Feb. 1927, an agreement was 
entered into whereby deft, was to continue 
to pay £182 per annum but the paym(3nts 
W(;re to ]>e cjuarterly. The agj'eernent also 
provided inter alia, that each pai’ty should 
give to the other full discharge of all sums 
claimed <fc that all actions, claims, demands 
at law & otherwise were withdrawn by con- 
sent. PavTiient f(4l into am^ars & pltf. 
brought an action in 1 he Mayor’s Ot. for the 
amoimt then owing. The defence was with- 
drawn judgiXKint consented to. Payments 
again fell into arrears & the present action 
was brought in respect of them. Heft, con- 
tended that, as the agreement provided for 
the payment of a sum which deft, was ah*eady 
liable to pay, it was void for want of con- 
sideration. Pltf. replied that deft, was 
estopped frojri relying on this defence by th 
proceedings in the Mayor’s Ct, which arose 
out of a breach of the .same agreement : — 
Held : (1) there was no estoppel inasmuch 
as there was no evidence tliat judgment irj 
the Mayor’s Ct. was based on the agreement. 
It might have been consented on because the 
money was in any event d\ie under the main- 
tenance order; (2) the settlement of all 
accounts & claims was good consideration 
for the agreement & pltf. was entitled to 
succeed. — Mann v. Mann, [1936] 1 All K. B 
952 ; 80 Sol. Jo. 824. 

296b. Admission.] — Under a will the annual in 
come from an estate in Austnilia was divisible 
by the trustees between testator’s daughters, 
The trustees objected to an assessment foj 
the financial year 1918-1919 under Land 


Tax Assessment Act, 1910-1916, of Aus* 
tralia. ; they claimed under sect. 38 (7) of the 
Act a deduction of £5,000 in respect of the 
share of each daughter, & a case was stated 
for the oxiinion of the Pull Ct. of the High 
Ot. upon the questions: (1) whether the 
shares of the joint owners, or of any which 
of them, in the land were original shares 
within sect. 38 ; (2) how many deductions 
of £5,000 resp. should make. The Full Ot. 
answered tbc‘.se questions as follows : (1) the 
shares of the six children surviving at the 
date of the assessment ; (2) six. Upon the 
assessment for 1919-1920 the comr. allowed 
only one deduction of £5,000, contending 
that the beneficiaries were not joint owners 
within the Act. Upon a case stated the Full 
Ot. upheld that view, & held that the comr. 
was not estopped by the previous decision : — 
Held : the comr. was estopped, since jilthough 
in the previous litigation no express decision 
had been given whether the beneficiaries were 
joint owners, it being assumed admitted 
that they were, the matter so admitted was 
fundamental to the decision then given. — 
Hoystead v. Taxation Comr.. [1926] A. 0. 
155 ; 94 L. J. P. 0. 79 ; 134 L. T. 354 ; 42 
T. L. B. 207, P. 0. 

Aiinoiations : — OoDSd. Pickford v. Quirke, Pickford v, I. It. 
Oorars. (11)27), 44 T. L. It. 15 ; I. It. Comra. v. Saoath 
(19.32), 48 T. L. P. 241. Refd. Green v. Weathorill, 
[1929] 2 Ch. 213. 

315a. — Fraud -Fraud alleged in letter to 
registrar in previous proceedings.] — Besp. 

CO. took proceedings to recover certain 
instalments, amounting to about £6, due 
under a hire-purchase agreement. In the 
ordinary^ course, under County Ots. 

(.Amendment) Act, 1934 (c. 17), s. 19, the 
cast^ came before the registrar. Besp. co. 
was represented A was admittedly a con- 
senting party ; applt. was not represented, 
but he wrote to the registrar alleging that the 
contract Jiad been obtained by fraud. The 
registrar gave judgment for resp. co. Sub- 
sequently resp. co. started a s(;cond action 
to recover further amounts due under the 
same contract. Applt. counterclaimed for 
cancellation of the contract on the ground 
tiiat it had been obtained by fraud. The 
county ct. judge found that the contract 
liad been obtained by fraud, but lie held that 
applt. was estopped from rai.sing this defence, 
as the registrar had ah'eady decided this 
point against him. On apptsal aj)plt. con- 
tended that the j'cgistrar had bad no juris- 
diction tf> hear the case, as api)It. had not 
applied to the registrar to hear’ t he ca.'^e : — 
Held: applt. ’s letter t(» the i-egistrar 

amounted to an application to tie* regisLra}’ 
to hear the case, <fc applt. could not th**refoiv 
raise the question of fraud whi<‘li res 

ywdicafrt.— B entit, Ltd. e. 11937] 

3 AU E. B. 117, 0. A. 


PART II, SECT. 8, SUB-SECT. 1.— - 
B. (i). 

803 i. General rule ,] — Oakpkntbb v, 
OOMMBBOIAL BANK OF CANADA <1862), 
2 E. & A, in.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 

C. (a) i. 

329 xxvii. Co-defendants ], — If 

I ho relief trlven to pltf. does not require 
or Involve a decision of owe 

between co-defta., they mil not he 
bound file between each other by luiy 
prooeedln|[ which may be necessary 


only to the decree pltf. obtains. — 
Ma Pan Nyun v. Mauno Sit Phauno 
(1928). I. L. B. 6 Ban. 576.— IND. 

329 xxvili. d—Tho 

Judicial Committoo have approved of 
the dictum acted upon by the eta. in 
India that to apply the doctrine of res 
judicata as between oo-defts. tnreo 
conditions are requisite, vws. (1) there 
must be a oonfllct of interesjt between 
the defts. oonoemed; (2) Vn 

necessary to decide this conflict in 
order to give pltf. the 
(S) the question between defts. must 
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have been finallv decided.— L afmohav 
DHUTI V, JiAMLAKKllXfl DASTiJI. (1J3I), 
1. L. 11. 59 Calc. 933. — IND. 

329 xxix. .J—A judgment was 

obtained ajjainst A. & two others 
without serv'leo of process on A. or 
Mb havlnff any knowied^ of the sidt; 
an attorney wtafned by the other dofts. 
having appeared for A. also. Ho was 
afterwards arrested on a co. sa, ismed 
on the judgment, & was dlsohargei by 
a Judge’s order on an affidavit denying 
knowledge of the suit & of any authority 
to the attorney to a,ppoar for him. 
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334. Add. Annotai/ion Refd. Hoystead v. Taxa- 
tion Comr,, [1920] A, 0. 156. 

339a. Between ca-detendants.] — A decision oper- 
ates as res jttdicata between co-defts. pro- 
vided that (a) there was a conflict of interest 
between them ; (&) it was necessary to 

decide that conflict in order to mve pltf . the 
relief which he claimed ; (c) the question 

between co-defts. was finally decided. — 
Munki Bibi V. Tirloki Nath (1931), 68 
L. R. Ind. App. 168, P. C. 

366. Add, Annotation : — Retd. Mackenssle-Kennedy 
V. Air Council, [1927] 2 K. B. 517. 

382a. .] — K-NIGHt v, Legh (1828), 4 Bing. 

689 ; 1 Moo. & F. 628 ; 6 L. J. O. S. 0. P. 
128; 130E. R. 896. 

385a. ,] — Pltfs.’ steamer stranded in the 

Black Sea, & deft. L. agreed to try to salve 
her on the terms {inter alia) that security 
for payment of his remuneration should be 
arranged in London & that he would not 
arrest the ship unless there was an attempt 
to remove her before the security had been 
given. Security was given in London in 
accordance with the salvage contract, & the 
ship was refloated &; taken to Constantinople 
for temporary repairs. Before she was ready 
to leave, the deft. L. brought an action 
against the master in the Turkish ct. on the 
ground that the ship was about to be removed 
without security having been given. By order 
of the Turkish ct. the ship was arrested, 
as the master had no evidence of what had 
been done in London & L. took an oath that 
security had not been given, the Turkish 
ct., awarded L. £23,890. L. then disposed of 
the ship, pltfs. brought this action, {a) for 
damages for breach of contract, (6) for a 
declaration that the Turkish judgment was 
invalid, & (c) for an injunction to prevent 
the Turkish judgment from being enforced : — 
Held : as pltfs. were not parties to the 
Turkish proceedings the doctrine of rea 
judicata could not apply to the question of 
breach of contract. — E llebman Lines, Ltd. 


V. Read (1927), 44 T. L. R. 7 ; on appeal, 
[1928] 2 K. B. 144, C. A. 

398. Add. Annotatiom : — As to (2) Rofd. Be Davy, 
[1936] P. 1. Generally, Refd. United Molasses 
Co. V. National Petroleum, Ltd. (1934), 60 
T. L. R. 266. 

404a. DeoMon as to property passing on death — 
Crown not a party — Not binding on Crown.] — 
The Crown is not bound by a decision as to 
construction in proceeding to which it is 
not a party, whore that decision implicitly 
determines whether or not property passed 
on the death of a person who is ^eady dead. 
— Re Sassoon, Inland Reventtb Combs, v. 
Raphael, Re Sassoon, Inland Revenue 
Comes, v. Ezra, [1933] Ch. 858; 102 L. J. 
Ch.374; 149L.T.217; 49 T. L. R. 407, C. A. ; 
affd., [1935] A. C. 96. 

405, Add. Annotation : — Refd. Wilson v. Maple 
Mill (1925), 95 L. J. K. B. 666. 

422. Add. Annotations : — Refd. Ingenohl v Wing 
On (Shanghai) (1927), 44 R. P. C. 343; 
Salvesen (or von Lorang) v. Austrian Property 
Administrator, [1927] A. C. 641. 

432. Add, Annotation : — Refd. A.-G. v, Denby, 
[1925] Ch. 596. 

443. Add. Annotation : — to (2) Consd. Work- 
ington Harbour & Hock Board v. Trade 
Indemnity Co. (No. 2), [1937] 3 All E. R. 
139. 

447a. .] — ^To sustain a second action on the 

same contract or the same facts there must 
be a distinct cause of action, not merely 
different damages. — Conquer v. Boot, [1928] 
2 K. B. 336 ; 97 L. J. K. B. 452 ; 139 L. T. 
18 ; 44 T. L. R. 486, D. 0. 

Annotation: — ^FoUd. Rowntree & Sohb, Ltd. v. Frederick 
Allen & Sons (Poplar), Ltd. (1935), 41 Com. Oas. 90. 

447b. .] — ^Pltfs., a limited co,, were the suc- 

. cessors in business of a firm A. R. Sc Sons. 
They had taken over the firm^s business as 
a going concern & had {inter alia) acquired all 
the firm’s stock-in-trade & the benefit of all 
the firm’s pending contracts. In the course 
of the business it was necessary to use 


In an action for false imprisonment 
against pltf. in that suit : — Held : A. 
was not estopped by the Judgment 
from denying ms liaDllJty. — Bvua v. 
Fbeguson (1^61), 10 N. B. R. (5 AU.) 
110.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 
C. (b). 

340 II, Exception to — Action 

on covenant of indemnUy.l — ^An action 
on a covenant of indemnity is an 
exception to the general rule that an 
estoppel Is binding only on privies. — 
London Gxjabantkb & Acoidknt Oo. 
V. Davidson, [1926] 1 D. L. R. 66; 
ri926] 1 W. W, R, 148 ; 86 B. 0. R. 
301.— CAN. 

g 1. One plaintiff president of 

eompanvy defendant in oth^ proceedings. ] 
— London Loan & Savings Co. v. 
Osborn, [19281 3 D. L. H. 258 : [19283 
S. C. R. 451.~-CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 
C. (0). 

tm. AiMon "by reversioner— Hew far 
binding on other reversioners.] — Held: 
it is well settled that a suit for a 
declaration by a reversioner to oonteet 
an alienation made by a widow In pos- 
session, Is a representative suit on 
behalf of all the reversioners. Sc a decree 
fairly & property obtained against the 
reversioner in such a suit binds not 
only him but the whole body of 


reversioners on the one hand, & the 
alienee or his representatives on the 
other. — T hakarbingh v. Uttamkaur 
(1929), I. L. 11. 10 Lah. 613.— IND. 

■p. Action by ratepayer against muni- 
cipalUy.] — judgment rendered upon 
an action brought by a ratepayer of a 
municipality In which it was alleged 
that a resolntion adopted by a muni- 
cipal council was illegal, constitutes 
res judicata as to all other ratepayers of 
that municipality; & such Judgment 
can bo invoked as [such in a subsequent 
action where the legality of the same 
resolution is challenged. Municipal 
corpus, represent before the cts. all the 
ratepayers, & a Judgment rendered in 
favour of the corpn. or against it in 
an action brought by a ratepayer can 
he opposed to aiw other ratepayer. — 
De Desohbnes Corpn. v. Lovets & 
BetohAbman, [1936] S. O. R. 351. — 
CAN, 

PART 11. SECT. 8, SUB-SECT, l.-* 

0 , (d), 

874 11. .] — SONAOHALAM PltXAI 

V . Kcmaravblu Ohettiar (1927), 
1. L. R. 51 Mad. 128.— IND. 

PART n, fflECT. 8, SUB-SECT, 1.— 

0. (g). 

so. Efeetmeni — EidUiious lessee party 
to first action — Second action against 
lesi^.l — At the trial of an ejeotment, 
under 14 Sc 15 Viet* e, 114, recovery 
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was proved in favour of John Doe. on 
the demise of the now deft, against the 
now pltf. ; & it appeared that the 

question there decided, being one of 
brnmdary, was precisely the same as 
that again brought up in this case : — 
Held : clearly no ei^pjpel, for that 
iudgment was between diaerent parties, 
& under the old practice. — Olubinb v. 
MoMtouen (1854), 11 U. 0. R. 260.-*- 
CAN. 


PART n. SECT. 8. SUB-SECT. 1.— E. 

sg. Libel .) — Liability in an action 
for damages for libel is not res judicata 
in criminal prooeedings for libel, nor 
vice versa . — ^MENARD v. R., [1934] 1 
D. L. R. 156 ; 60 O. O. C. sSl.— CAN. 


PART II. SECT, 8, SUB-SECT. 2.— A. 

1^ I, — ,1 — ^Where an applica- 

tion for a writ of possession was dis- 
missed because no notice of determina- 
tion of the lease hod been given : — 
Held: the landlord wa« not thereby 
barred from making another applloa 
tion after giving such notioe.— -ite 
Brnewbin Sc Wbdoh, [1928] 4 D. L. R. 
498 ; [1928] 2 W. W. 628.— CAN. 


PART n. SECT. 8, SUB-SECT. 2.— 
B. (a) I. 

g 1. .1— Jones v. Rtder, 

[1928] 3 D. L. R. Z6l ; {19281 2 W* W. U. 
802 ; 89 B. 0. R. 647.— CAN. 
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caustic soda, & before the assignment of the 
business to pltfs. the firm had bought from 
defts., who Knew the purpose for which it 
was required, a supply of caustic soda 
sufficient to last for three years. This 
caustic soda turned out to be of inferior 
quality, & in consequence the firm, using 
it without knowledge of its defects, suffered 
a loss in their business before the date of the 
assignment to pltfs. After the assignment 
pltfs., not knowing that the loss had been 
caused by the fact that the caustic soda was 
defective, continued to use it in the business, 
& suffered further loss in consequence. 
Ultimately, when the loss had been traced to 
the caustic soda, pltfs. brought an action 
against def ts. for damages in respect of the loss 
suffered by the firm before the assignment, 
& in that action obtained judgment for a sum 
of £292 10«. 3d. Subsequently they brought 
this action to recover damages from defts. in 
respect of the loss which they had themselves 
suffered by using the remainder of the 
caustic soda after they had taken over the 
business- Defts. pleaded res judicata & 
contended that the action was not main- 
tainable, & an order was made for the trial 
of a preliminary issue, whether pltfs. had a 
cause of action : — Held : where the same 
breach of contract has caused the same kind 
of damage a pltf . cannot bring two actions for 
different parts of the same land of damage ; 
he can recover in one action for all damage 
actual or prospective, & if he does not ask 
for both in that action he cannot afterwards 
bring another action for damages for which 
he omitted to ask in the first action. — 
Rowntreb (Alfred) & Sons, Ltd. v. Allen 
( j^REDERiCK) & Sons (Poplar), Ltd. (1935), 
41 Oom. Cas. 90. 

454a. .] — Deft., in an action in a county ct., 

gave notice of set-off, but failed in proving it, 
through the improper rejection of evidence, 
& the judge adjudicated against it : — Held : 
the adjudication was a bar to an action for the 
same claim. — D anks v. Parley (1863), 1 
0. L. B. 95 ; 1 W. R. 291. 

457. Add. Annotation : — Consd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

463. Add. Annotations : — Refd. Be Wilson, Wilson 


Bland, [1937] 3 All E. R. 297 ; Be Wilson, 
Ex p. Wilson V. Trust^ee, [1937] Oh. 676. 

464. Add. Annotation : — ^Reld. Berry v. Berry, 
[1929] 2 K. B. 316. 

473. Add. Annotations : — Consd. Workington Har- 
bour & Dock Board v. Trade Indemnity Oo. 
(No. 2), [1937] 3 All E. R. 139. Refd. 
Mackenzie- I'Lennedy v. Air Council, [1927] 

2 K. B. 517. 

480. Add. Annotations : — Consd. Conquer v. Boot# 
[1928J 2 K. B. 336. Refd. Debenham v. Per- 
kins (1925), 133 L, T. 252 ; British & French 
Trust Corpn., Ltd. v. New Brunswick Ry. 
Oo., [1936] 1 All E. R. 13 ; Rowntree & 
Sons, Ltd. V. Frederick Allen & Sons (Poplar), 
Ltd. (1935), 41 Com. Cas. 90 ; Rose v. Ford, 
[1937] 3 All E. R. 359 ; Workington Harbour 
& Dock Board v. Trade Indemnity Oo. 
(No. 2), [1937] 3 All E. R. 139. 

482. Add. Annotation: — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

483. Add, Annotation : — Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

489. Add. Annotation : — Refd. British Sc French 
Trust Corpn., Ltd. v. New Brunswick Ry. 
Co., [1936] 1 All E. R. 13. 

492. Add. Annotation : — As to {\) Refd. Eastwood 
&; Holt V. Studer (1926), 31 Com. Cas. 251. 
494. Add. Annotation ; --Refd. Rose v. Ford, [1937] 

3 All E. R. 359. 

498a. .] — Held : a statement of claim should 

be struck out, & the action dismissed, on the 
gi‘ound that the matter was res judicata by 
a previous decision. 

The ct. has inherent jurisdiction to strike 
out as frivolous or vexatious a claim or 
defence, which has either been already 
decided in previous proceedings, against the 
party raising it, or might have been raised 
in a previous proceeding in which the facts 
necessary to raise it have been decided against 
the person who desires to raise them 
(Scrutton, L.J.). — Mackenzie- Kennedy v. 
Air Council, [1927] 2 K. B. 517 ; 96 L. J. 
K. B. 1145 ; 43 T. L. R. 733 ; 71 Sol. Jo. 
633, C. A. 

505. Add. Annotation : — Refd. British Sc French 
Trust Corpn., Ltd. v. New Brunswick Ry. 
Co., [1936] 1 AU E. 11. 13. 


PART 11, SECT. 3. SUB-SECT. 2.— 
B. (a) ii. 

455 I. Lease — Unsmcessful action for 
breach of cnvcnani against subleiting — 
Action for ejectmrjnt on convicXion under 
licensing laws.] — Applt., lesae© from 
reap. & Ucourtee of an hoU4, was oon- 
victod of an under Liquor Act, 

1912 (N. S. W.). After the oonvietion, 
by a writ Iseued on the same day, reap. 
brouKht an action for ejootraent af^lnst 
applt. claiming to be entitled to 
pOBseasion on the ground of a breach 
by apult. of his covenant not to assign 
or euolet without resp.’s leave, & 
Judgment was entered for applt. By a 
writ issned about a year after the issue 
of the writ in the first notion, reap, 
brought another action for ejectment 
against applt., claiming to bo entitled 
to possesion on the ground of the 
conviction : — Held : resp. was not 
debari^ from relying on tiie con vlotion 
by reason of the fact th^t in JWie fl wt 


of re-entry" which it gave hitm — 
OoEEN V. Lapin (1924), 35 ci. L, B. 
247 ; 26 S. B N. 8. W. S91 ; 42 
N. S. W. W. N. 7.— AUS. 


PART II. SECT. 3, SUB-SECT. 2.- 
B. (a) iii. 

474 i. Fraud — Action for fraudulent 
conversion of partnership assets.]— 
RAS-rEBN TBuerr CJo. v. Busoh, [1930] 
1 D. L. K. 723: 1 M. P. B. 140.— CAN. 


PART II, SECT. 3. SUB-SECT. 2.— 
B. (b). 

495. iii. .1 — Williams & Skabs v, 

UiCHABDS U918). 25 B. 0. B. 19. — CAN. 

498 Iv. .] — The chief test of res 

judicata Is Identity of issue. The 
issue raised in the present motion for 
an extension of time for serving the 
statement of claim held not to be 
Identical with any issue that had been 
adjudicated In the earlier proceedings 
In this matter. — G oopbun v. Mitohkll, 
[1928] 2 W. W. B. 12,— CAN. 


ART a. SECT. 3. SUB-SECT. 2.— 
B. (d). 

507 Vi. .]— Where a cause of 

stlon is shown & the claim i« defended, 
led & decided, or where the i*eal i^ssiio 
»tween the parties, although not set 
it in the statement of 
decided, it Is not open to pltf., by 

37 


a subsequent action relating to the 
same matters involved in the earlier 
proceedings, to put forward a claim 
or plea which he had an opporiuniry 
of putting forward la the earlier pro- 
oeedlngs but which he either omitted 
or chose not to put forward at that 
time. Such claim or plea is rr.s 
judicata . — Wahl v, Nugknt, f192/] 
3 D. L. n. 679; [1924] 2 W. \V. Ih 
1138; 18 Saak. 1j. J{. 592; revsg., 

ri924l2D. L.K. 97 ; [1921)1 W.W. R. 
939.— CAN. 


507 vii. .] — A suit is not barred 

ly re^f jwlicaia wlicre, though tho 
lattc^r which fontis tlie ground of 
ttack might have boon made a ground 
f attack In tho former wait, pltfs. 
ore not bound to do ho. — Ajoid-Ud^ 

I IN V. BISHARAT, all KTa, ItAOOF- 
n-Din, ktc. (1927), I. L. 11. 8 Lah. 
)8.— IND. 

607 viii. .] — SoKOLoaici v. 

^INIBKI, [1927] ii D. L. B. 1029 ; 
927] 1 W. W. R. 972 ; 21 Soak. L. B. 


607 ix. .] — WiN-nstt DbWAB 

Co.. [19291 4 B. L. B. 889; 9 
W. W. B. 618.— CAN. 
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50 SII, j — Mackenzie - Kennedy t?. Am 

Council, No. 498a, anie. 

510. Add, Annotations : — CSonsd. West v. Auto- 
matic Salesman, Ltd., [1937] 2 K. B. 398. 
Refd. Conquer v. Boot, [1928] 2 K. B. 336. 

511. Add. Annotaiion : — As to (2) Oonsd. Conquer 
V. Boot, [1928] 2 K. B. 336. 

520. Add. Annotation : — Refd. Green v. Weatherill, 
[1929] 2 CL. 213. 

521a. Proceedings In respect of registered trade 
mark — Former proceedings before registra- 
tion.] — Pltfs. commenced an action for 
infringement of their registered trade marks 
& passing off, & delivered their statement 
of claim alleging acts of infringement A: 
passing off by defts. Defts. moved to strike 
out the statement of claim, on the ground 
that the alleged acts of infringement & passing 
off had been already adjudicated upon or 
were subsequent to the issue of the writ in the 
present action. The judge held that there 
was a total absence of any evidence that the 
alleged acts had ever been adjudicated upon. 
Defts, appealed : — Held : the reasons for the 
decision of the judge were right.— Jaeger Co., 
Ltd. V, Jaeger (1929), 46 R. P. G. 336, C. A. 

629a. Judgment against separate estate of married 
woman — Action to obtain payment Into court.] 
— ^Where the ct. in giving judgment against 
a married woman who is a defaulting trustee 
orders that the judgment be satisfied out of 
her separate estate & execution proves use- 
less it is not open to pltf. in a new action 
to obtain against her judgment in a different 
form for payment of the moneys into ct. As 
against her the matter is res judicata. But 
if it appear that she bos transferred the 
moneys to a person with knowledge of the 
proceedings against her action will lie against 
the transferee as constructive trustee. Pltf. 
obtained against the fijrat deft, a married 
woman judgment for payment out of her 
separate estate of the sum in dispute & costs. 
Evidence disclosed that the first deft, had 
paif-ed with the whole of the sum, having 
transferred most of it to her sister, the second 
deft., who was not a party to the proceedings 
but knew of them at the time. Execution 
in respect of the judgment thus proving 
useless pltf. now brought this action alleging 
that the first deft, liad paid the money to 
the second deft, in order to defeat any judg- 
ment for pltf., & that the second deft, received 
the money as constructive trustee : — Held : 
in regard to the first deft, the matter was res 
judicata, as pltf. had already obtained judg- 
ment against her separate estate & therefore 
could not now on the same facts obtain 
against her another form of judgment for 


payment of the moneys into ct. — Green v. 
Weatherill, [1929] 2 Oh. 213 ; 98 L. J. Oh. 
369 ; 142 L. T. 216 ; 45 T. L. B. 494. 

588. Add. Annotations: — to (1) Dlstd. Fresh- 
water V. Buhner Rayon Co., [1933] Ch. 162. 
Consd. Holmes v. Watt, [1935] 2 K. B. 300. 
Retd. Firm of R. M. K. R. M. v. Firm of 
M. B. M. V. L., R. M, K. R. M. Somasun- 
daram Chetty v. M. R. M. V. L. Supramanian 
Chetty (1926), 95 L. J. P. 0. 197 ; Pirie v. 
Richardson (1926), 70 Sol, Jo. 1023 j Cumber- 
land V. Lanarkshire Tram Co. (1927), 20 
B. W. O. 0. 780. Generally, Refd. Jenkins 
V. Jenkins, [1928] 2 K. B. 501. 

540. Add. Annotaiions : — Apld. Pirie v Richard- 
son, [1927] 1 K. B. 448. Retd. Re Pennington 
A Owen, [1925] Ch. 825; Bennett v. White- 
head (1926), 96 L. J. K. B. 268 ; Hardie & 
Lane v. Chiltem (1927), 96 L. J. K. B. 773 ; 
Freshwater v. Buhner Rayon Co., [1933] Ch. 
162 ; Holmes v. Watt, [1935] 2 K. B. 300. 

546. Add. Annotation : — Retd. Pirie v. Richard- 
son, [1927] 1 K. B. 448. 

550. In the last line for “ case of the law ” read 
case out of the law.’* 

Add. Annotations Retd. Pirie v. Richard- 
son, [1927] 1 K. B. 448 ; Cumberland v. 
Lanarkshire Tram. Co. (1927), 20 B. W. C. C. 
780. 

After this case add “ Compare Contract, 
No. 163a.” 

555. Before this case add : — 

See, now, Law Reform (Married Women A 
Tortfeasors) Act, 1935 (c. 30), s. 6. 

Add. Annotation : — Dlstd. Freshwater v. 
Buhner Rayon Co., [1933] Ch. 162. 

555a. .] — Barker v. Martin (1617), Sty. 20 ; 

82 E. B. 498. 

556. Add. Annotaiions : — As to (1) Consd. Ellis v. 
Stenning A Son, Ltd. (1932), 101 L. J. Ch. 
401. Dlstd. Freshwater v. Buhner Rayon 
Co., [1933] Oh. 162. Apld. Ash ?). Hutchin- 
son A Co. (Publishers), Ltd., 11936] Ch. 489. 
Generally, Refd. Cumberland v. Lanarkshire 
Tram. Co. (1927), 20 B, W. C. C. 780. 

557. Add. Annotaiion: — As to (1) Retd. Clark v. 
XJrquhart, Stracey v. Urquhait (1929), 141 
L. T. 641. 

559. Add. Annotations: — <o(l) Apld. Brooke v. 
Bool, [1928] 2 K. B. 578. Refd. Debenham 
V. Perkins (1926), 133 L. T. 252 ; Rowntree 
- A Sons, Ltd. v. Frederick Allen A Sons 
(Poplar), Ltd. (1935), 41 Com. Cas. 90 ; Ash 
V. Hutchinson A Co. (Publishers), Ltd., 
[1936] Oh. 489. 


PART II. SECT. 8 , SUB-SECT. 2.— 
B. (e). 

0 i, Action for judidal separa- 

tum — Svhseqnenl action for separation 
dt restUidion of corvSudal rights . \ — 
HoPKINSON V. HOPKINSON, [1031] 3 
W, W. R. 62 ; affd., [1932] 1 W. W. R. 
62,H.— CAN. 


PART II. SECT. 3, SUB-SECT. 2.— 
B. («). 

d i. Award of damages for deUiv — 
Subsequent proceedings for compmsa- 
tion for further delay.} — Where there 
woe only one cause of action, A It was 
pltf. ^9 right to have hlB damagea 
aeseseed once for aU : — Held : the 


finding that pltf. could recover no 
damages after commencement of a 
subsequent action was binding upon 
both parties & was not, thoi^h 
erroneous, open to dispute. The Judg- 
ment had not been appealed from & 
the question was res fiuiicata between 
the parties.-— M cIntosh v. Pabent, 
[1924] 4 D. L. R. 420 ; 56 O. L. B. 
652.-— CAN. 

PART n. SECT. 8 , SUB-SECT. 2.— 
B. (g). 

sa. Action for rent — WvictUm pleaded 
by tenant — BeducMon of rent granted-^ 
JUght to bring action for trespass.]-— 
If a tenant ddends an action for rent, 

28 


St a reduction is made on the amount 
claimed on tbe ground that he has been 
evicted by the landlord from part of 
the premises, he cannot afterwords 
maintain trespass against the landlord 
for the same action which he relied 
on 08 an eviction In the former action. 
— Bourke V. MoCmxouQH (1869), 9 
N. B. B. (4 All) 861.— CAN. 


PART II. SECT. 3, SUB-SECT. 2.— 
C. (b) 1. 

546 I. — - Application to set 

aside judgmerd db add new party ,} — 
Hudson's Bay Co. v. Scott (B. O.), 
[^^^4 D. L, B. 978 ; 3 W. W. B. 232. 
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566. Add, AnnoioHons : — Expld. Ellis v, Stenning 
(John) & Sons, Ltd., [1932] 2 Oh. 81. Consd. 
Be Shmns, Bx p. Trustee, [1934] Ch. 1. 

567. Add, Annotaiiona : — Expld. Ellis v. Stenning 
(John) & Son, Ltd. (1932), 101 L. J. Oh. 401. 

T7 « — 1 y Biilmer Rayon Oo., 

668. Add, Annotation: — As to (1) & (2) Refd. 
Lynn v, Bamber, [1930] 2 K. B. 72. 

569a. .] — ^Where two are bound, jointly & 

severally, & the obligee has judgment against 
one, he may sue the other, — Higgens* Case 
(1606), 6 Oo. Rep. 46a ; 77 E. R. 322. 

673. Add, Annotation: — Aa to (2) Refd. Firm of 
R. M. K. R. M. V, Firm of M, R. M. V. L., 
[1926] A. 0. 761. 

Power to set aside Judgment.] 

— A judgment in Penang against deft., 
described in the writ by the group of letters 
under which a money-lending firm there 
carries on business followed by the name of 
the firm’s local representative, is a judgment 
against the local representative personally, 
whether he is a partner in, or merely an 
agent for, the firm. A subsequent suit for the 
same debt against the firm itself is barred. 
The ct., including the appellate ct., has no 
jurisdiction on motion to set aside the earlier 
judgment on the ground that ^tf. was 
ignorant of its effect in law, — E ibm op 
K. M. K. R. M. v. Firm of M. R. M. V. L., 
[1926] A. C. 761 ; 135 L. T. 645 ; aub nom. 
Firm of R. M. K. R. M. v. Firm op M, R. M. 
V, L., B. M. K. R. M. SOMAS0NDABAM 
Chettt V, M. R. M. V^, L. Supeamanian 
Chetoy, 95 L. J. P. C. 197 ; 42 T. L. R. 686, 
P. C. 

Annotation: — FoUd. Klnch v, Walcott, [1929] A. 0. 482. 

577. Add, Annotations : — Consd. Bennett v. White- 
head, [1926] 2 K. B, 380. Reid. Anderson v. 
Equitable Assce. Soc. of United States (1926), 
134 L. T. 657 ; De Bearn (Prince) v, lia 
C/ompagnie 1) ’Assurances Federale De 
’Zurich (1937), 42 Com. Gas. 189. 

577 a, Action against partner — Subsequent 

action against flrmj — Firm op R. M. K. R. M. 
V. Firm of M, B. M, V. L., No. 575a, ante, 

579. Add. Annotaiiona :~-Aa to (2) Consd. Cliris- 
topher (Hove), Ltd. v. Williams, [1936] 3 
All E. K. 68, Refd. Dcbenham v. Perkins 
(1925), 133 L. T. 252 ; Bennett v. White- 
head, [1920] 2 K. B. 380 ; Finn of B. M. K. 
R. M. V. Firm of M. R. M. V. L., R. M. K. 
R, M, Somasundaram Che tty v. M. R. M. 
V. L. Supramanian Chetty (1920), 95 1 j. J. 
P. 0. 197. 

580. Add, Annotation : — Dlstd. Debenham v. 
Perkins (1926), 133 L. T. 252. 


581a. Judgment for debt incurred 

after separation.] — ^Where an action for goods 
sold is brought against a wife on a bill con- 
taining a number of items, & judgment is 
recovered against her on all items purchased 
after a certain date, on the ground that since 
that date she has been acting as piincipal 
by reason of her having separated from her 
husband on that date, proceedings may 
subsequently be taken against the husband 
as agent for the items purchased prior to that 
date, since there are two distinct causes of 
action, & there has been no election by suing 
of the wife to judgment on the whole or part 
of one undivided debt. — Debknham’s, Ltd. 

V. Perkins (1926), 1.33 L. T. 252, D. C. 

I 582. Before this case add - 

Sec, now, Law Reform (Married Women & 
Tortfeasors) Act, 1935 (c. 30), s. 6. 

585. Add, Annotations :—A8 to (2) Consd. Ellis v, 
Stenning (John) & Son, Ltd., [1932] 2 Oh, 
81. Refd. Be Simms, [1930] 2 Oh. 22. 

585a. Nuisance — Unsatisfied Judgment against one 
tortfeasor — Action against another tortfeasor.] 

— In 1931, the owners & occupiers of a farm 
on the banks of a river brought an action 
against a limited co. (hereinafter called the 
selling CO.), manufacturers of artificial silk, 
for polluting the stream & causing damage 
& injury to the farm & to their business as 
farmers from 1925 to May, 1928. The sell- 
ing CO. in their defence ijleaded that in Mar. 
1928, they sold the goodwill of their business 
& all their property to a purchasing co. as 
from Feb. 1, 1928, &> that it was agreed 
between them & the purchasing co. that the 
latter should satisfv & discharge all liabilities 
& obligations of the selling co. & indemnify 
them against all actions & claims in respect 
thereof ; that in Sept. 1928, the same pltfs. 
had brought an action against the pur- 
chasing CO. in respect of the same damage 
& injury from May, 1928, & that it was then 
agreed between pltfs. & the purchasing co. 
that, for the purpose of calculating the 
amount of damages suffered by pltfs., the 
damages caused by the selling co. should be 
added to those caused by the piu*chasing 
co. ; that in Oct. 1929, pltfs. recovered judg- 
ment whereby an inquiry was directed what 
damages pltfs. had sustained through the 
pollution of the river by the purchasing co. 
or their predecessors in title, the selling co. 
that these damages were assessed at £205, & 
that the judgment remained in force. Sub 
sequently an order was made for the com- 
pulsory winding-up of the purchasing co. & 
the judgment was wholly unsatiHri^xi ; 
Held: the facts pleaded in the defence 


PART IT. SECT. 3, SUB-SECT. 2.— 
0. (q) 

672 !. Unaatiafied jndgmmt .] — The 
fact that a decree hats been obtiilned 
against on© of a number of joint & 
several obiigants does not preclude a 
fresh action being brotight against the 
others, if satisfaction has not been got 
under the decree already obtained. — 
Stbvbn V. BROAJtT Norman & Oo., 
tl9281 S. 0. 361.— SCOT. 

PART 11. SECT. 3, SUB-SECT. 2.— 
C. (d) i. 

n J, . 1 — Whore It had not been 

established that in oontrooUng to nay 
a commission, deft, had beep acting 

J.S. 


as the agent of H. & that pltf. had 
elected to look to fi. for payment 
HeXd : a Judgment by default lecovered 
by pltf. against H. did uot lender 
pftf.^s claim against deft, rca judioata, 
since the cause of action against deft., 
which It was admitted pltf. had before 
he sued H., did not exist against the 
latter Sc was not affected by the judg- 
ment. — W illiams v. Rodoebs, (ipf/ J 
2 W. W. R. 186 : 66 1). L. R. 6i»l ; 
60 9. C. U. B64-.— CAN. 

o j, j^idgmeni by default 

hushavwf.]— Where two Po^soy ^ aued 

jointly fe then 

entei^ against one of thorn pla. tn 

deft, was an agent of the otner 

29 


recover judemeut against tlu^ latter as 
the princi pal. — C a hholl i\ K k s smiL ic \ 
(Saak.). 119-J!)] 4 1). L. h. 100.. - 

W. W. R. 437.— CAN. 

part II, sect. 3. SUB-SECT. 2.— 
C. (d) ii. 

sa. Lihrl] ~\ jndgmeut for libel 
against a wholesale nows agency with 
rSpocfc to Its distribution of dofama- 
toiT matter to its sovoral retail solUnK 
agents is not a bar to actions against 
Ke retail agents baaed on the sale of th© 
same matter to the public. 1 he whole- 
sale agency & the retail vendor are n »t 
joint tortfeasors.— L ambert & LAMBERT 
V, ROBERTS DRUB Stores, Ltd., [1933 
2 W. W. K. 608 ; 4 D. L. E. 193.--OAN. 
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afforded no answer to the action against the 
selling CO., inasmuch as they suggested neither 
a release of the selling co. from the causes 
of action complained of, nor aemhle an accord 
& satisfaction thereof or any merger of them 
in the judgment. — Bulmeb Rayon Oo., Ltd. 
V* Fbbshwatbr, [1933] A. 0. 661 ; 102 L. J. 
Ch. 318 ; 8t{h nom, Fkbshwatbb v. Bulmbb 
Rayon Oo., Ltd., 149 L. T. 409, H. L. 

586. Add. Annotation : — Consd. Freshwater v. 
Buhner Rayon Co., [1933] Oh. 162. 

589. Add. AnnotaUone : — As to (2) Consd. Ellis v. 
Stenning (John) & Son, Ltd. (1932), 101 
L. J. Ch. 401. Refd. Freshwater v. Buhner 
Rayon Co., [1933] Ch. 162. 

590. Add, Annotation : — Apld. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 002. 

593. Add. Annotations : — Apld. Dexters v. Hill 
Crest Oil Oo. (Bradford), [1926] 1 K. B. 348. 
Refd. Anderson v. Equitable Assce. Soc. of the 
United States (1926), 134 L. T. 657. 

697a. Meaning of ** forthwith *'.] — 

Forthwith ” means, forthwith upon demand 
by the person entitled to the certificate, & 
not forthwith upon the dismissal of the com- 
plaint. A certificate was applied for by the 
person entitled, five days after the complaint 
had been dismissed, <& granted two days 
after the application, but dated as of the day 
upon which the complaint was made : — Held : 
to have been made out “ forthwith ” within 
Offences Against the Person Act, 1828 (c. 31 ), 
s. 27, <fe to be a good defence, under sect. 28, 
to a subsequent action for the s^xme assault. — 
COSTAR V. Hetherington (1859), 1 E. & E. 
802 ; 8 Cox, C. C. 175 ; 28 L. J. M. C. 198 ; 
33 L. T. O, S. 105 ; 23 J. P. 663 ; 6 Jur. N. S. 
985 ; 7 W. R. 413 ; 120 E. R. 1111. 

599 a. What amounts to conviction.] 


— To an action for an assault deft, pleaded 
that, before action brought, pltf. caused deft, 
to be summoned before a magistrate to answer 
a complaint in respect of the assault, & that 
the magistrate “ adjudged & determined the 
said complaint & charge, & then ordered 
deft, then to pay, & then convicted him, 
deft., in the costs as well of the said complaint 
&; charge as of the hearing thereof, but did 
not further order or convict deft.’* The 
magistrate had decided only that deft, should 
enter into recognisances to keep the peace & 
pay the costs thereof, &: such costs only had 
been paid. No record of a conviction was 
produced, but the magistrate’s clerk stated 
that it was not the practice to draw up a 
formal conviction in such cases : — Held : 
the plea was no bar to the action within 
Offences Against the Person Act, 1861 
(c. 100), s. 46, & taking it as it stood it was 
not proved. — HARTijgjy v. Hindmarsh (1866), 
L. R. 1 C. P. 553 ; Har. & Ruth. 007 ; 36 
L. i. M. C. 255 ; 14 L. T. 796 ; 12 Jur. N. S. 
602 ; 14 W. R. 862. 

drmotations : — Expld. R. tf. Miles (1890), 24 Q. B. D. 423. 
Refd. Policse Comr. for the Metropolis v. Donovan (1903), 
52 W. R. 14. 

eOOa. Defendant bpund over — Subsequent 

action for same assai^t.] — Jones v. Lamond 
(1935), 79 Sol. Jo. 859, A. 

623. Add. Annotation: — Consd. I. R. Oomrs. v. 
Sneath (1932), 48 T. L. R. 241. 

I 631. Add. Annotation: — As to {1) Consd. I. R. 
Comrs. V. Sneath (1932), 48 T. L. R. 241. 

647. Add. AnnotcUion :—A8 to (1) Consd. Pirie v. 
Richardson, [1927] 1 K. B. 448'. 

659. Add. Annotation As to (2) Apld. The Point 
Breeze, [1928] P. 136. 

After this case add See, also, Admiralty, 
No. 700b.” 


PART II. SECT. 8, SUB-SECT, 2,— 
C. (e). 

586 iv, .] — Abdur Rahim v, 

Mahomsd Barkat Ali (1927), 55 
L. R. Ind. App. 96.— IND. 

PART 11. SECT. 3, SUB-SECT. 2.— E. 

594 i. Summons for assavU — Dismissal 
— StU>seQuerU action for same assault, ] — 
In an action for assault & battery, d^. 
pleaded that an information had boon 
made against him by pltf. before a 
magistrate in respect to the trespass 
declared on, under Dominion Act, 
32 & 33 Vlot. 0 . 20, s, 43, & that the 
magistrate, after hearing, dismissed 
the information Sc gave deft, a oertifl- 
oate of dlarniasal, whereby & by force 
of the statute he was released from the 
action : — Held : the plea was in- 
sufhcient in not stating that the com- 
plainant had prayed the magistrate 
to proceed summarily. — W ilsox v. 
OODYRE (1800). 26 N. B. R. 610.— CAN. 

sc. Acquittal on charge of murder-^ 
Subsequent charge of assault occasioning 
adwil bodily harm.] — After being 
acquitted on a trial for murder the 
accused were charged with assault Sc 
battery occasioning actual bodily harm 
to the man whom they had been 
acquitted of murdering. They pleaded 
res judicata :—Beld : since the fact 
of the assault in question was Involved 
in the alleged murder, i.e, if there was 
a murder it could only be because there 
was the assault, &, therefore, It must 
have been considered & directly 
adjudicated on by the jury, the 
acquittal on the charge of murder 


rendered the matter of the assault 
res judicata os between the Crown Sc 
the accused. Sc was a bar to the second 
charge. — R. v. Gosselin, 119283 1 
W. W. R. 134 ; 50 Can. Grim. Cas. 287. 
—CAN, 

698 lii. Necessity for 

certificate of conviction,] — Jude v. 
Archer & Goodman, [19241 1 D. L. R. 
448 ; [1924] 1 W. W. R. 279 : 41 Can. 
Crlm. Cas. 289 ; 18 Saak. L. R. 32.— CAN. 

g J. Subsequent conviction for 

same offence — WheOher appeal in action 
constituted ** further proceedings .*’] — 
Pltf. sued deft, by civil bill for «20 
damages for assault. The Recorder 
held in pltf.'s favour, & ^ve a decree 
for £14 5«. Deft. appeeQed from the 
decree, Sc entered into a recognisance 
as provided by 45 & 46 Vlot. o. 29, s. 6. 
After the case had been at hearing 
before the judge of Assize for a short 
time, deft, admitted the assault & the 
reasonableness of the damages awarded, 
& raised a new defence which had not 
been available to him In the county 
ot. Deft, relied upon Offences Against 
the Person Act, 1861. o. 100, s. 43, 
& It waa contended on hla behalf that 
deft, "a conviction coupled with the 
payment of the penalty operated as a 
release from “ all further or other 
proceedings,** including the re-hearing 
of the clvfl bill on appeal : — Held : the 
appeal did not constitute ** further or 
other proceedings ” within Offences 
Against the Person Act, 1861, s. 45. — 
Maoee V, Storey, [1929J N. I, 134.— 
IR. 

g ii. — — ' Cofhviciion for same offence 
— Whetfter bar to action.) — conviction 


of a servant for having refusod & 
neglected to obey the lawful commands 
of bis master: — Held: t)o render the 
servant’s claim herein lor\ damages for 
wrongful dismissal res \ iwilcgta.^ 
.SrniLL V. Bamtxju, [1937] 2 W. W. R. 
2iy.-CAN. i 

sf. Order for maintenance of infant — 
Subsequent criminal proceedings — No 
bar.]— Re Brooks (1930), 5i4 Can. C. C. 
334.— CAN. < 


PART II. SECT. 4, SUB-lSECT. 8, 

623 i. General rtiZe.]— Laolfs of Jnris- 
diotion in the ct. deprives a Judgment 
of any effect whether by estoppel or 
otherwise, even though th’^e party 
alleged to be estopped sought the 
assistance of the ct. \i^ose jurnsdlotion 
le impugned. — ^M oIntosh v. I.^abent, 
[1924] 4 D. L. R. 420 ; 65 O) L. R. 
552.— CAN. 

PART II. SECT. 6, SUB-SEC'T- 1. 

688 X. .] — JouRNEAY V. Rail- 
way Passengers AsatJRANoi*t Co., 
[1924] 1 D. L. R. 808 ; 60 N. B. R. 
501.— CAN. \ 

PART n. SECT. 5, SUB-SECtJ- 2. 

at. Should not be pleaded in ; stai^ 
metU of claim.) — Victoria LumO^eb » 
Mantjfaotctrino Oo., Ltd. v, THc>MaEN 
& Clark (B. C.), [1926] 4 D. L.^ R. 
971 ; [19261 3 W. W. R. 469.— C<AN, 

aa. Should not he pleaded in ot 'nmfer- 
claim .] — Victoria lumber Sc 
paoturino Co., Ltd. v, ThomjJsbn & 
Clark (B. OA [19261 4 D. L. 

[19261 3 W. W. R. 459.— 4jAN. 
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Part ill. — Estoppel Quasi of Record. 

672. Add. Annotalvm : — ^Reld. Hyman v. Hyman, Be Fitts, Cox v. KJlaby (1931), 47 T. L. E. 

[1929] A. 0. 601. 293. 

666. Add. Annotations ; — Dlstd. He Stollery, Weir 687. Add. Annotation: — Reid. York Glass Co. v. 
V. Treasury Solicitor, [1926] Ch. 234. Reid. Jubb (1925), 134 L. T. 36. 


Part V. — Estoppel by Deed. 


734. Add. Annotatian : — Retd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 226. 

736. Add, Annotation : — ^Refd. Freshwater v. Bul- 
mer Rayon Co., [1933] Oh. 162. 

771. Add. Annotation — As to (2) Consd. Re Parent 
& Finance Co., [1936J 3 All E. R. 432. 

776. Add. Annotation: — Aa to (1) Reid. Parr v* 
A.-G., [1926] A. C. 239. 

786a. .] — The recital, in a deed, of a former 

deed between the same parties, proves, as 
between the parties, so much of the former 
deed as is recited, but no more. — Gillett v. 
Abbott (1838), 7 Ad. & El. 783; 3 Nev. 
& P. K. B. 24 ; 1 Will. Woll. & H. 91 ; 7 
L. J. Q. B. 61 ; 2 Jur. 300 ; 112 E. R. 665. 

Annotaiion : — Befd. Pishmoafpera Mystery Wardens & 
Commonalty v, Robertson 8c Staines (1848), 18 L. J. C. P. 
56. 

813a. Existence of shares.] — By a deed of 
arantee for the repa^anent of a loan of 
£250,000 & interest, which recited that the 
lenders had at the request of the guarantors 
advanced to the borrowers £250,000 upon 
security of a charge on certain shares, the 
guarantors covenanted, in the event of the 
borrowers failing to make the repayments 
provided for, forthwith to repay to the lenders 
the said sum of £250,000 with interest at the 
rate of 8 per cent, per annum. The deed 
further provided that whatever the position 
between the lenders the borrowers, the 
guarantors should be liable for all moneys due 
as principal debtors & they were not to be 
released from liability by reason of time 


being given by the lenders or by their taking 
no steps to protect their securities. The 
shares above mentioned were at no time 
secured & had not in fact been issued. 
Upon default in repayment of part of the 
loan the liquidator of the ^arantors re- 
jected the proof by the liquidatoi'S of the 
lenders, contendmg that the security of the 
charge on the shares was a condition pre- 
cedent to the guarantee: — Held: (1) upon 
a proper construction of the deed of 
guarantee, the contention of the liquidator 
of the guarantors was correct, Sc the 
guarantors were not bound by the guarantee. 
The existence of the shares was the basis of 
the contract of guarantee Sc this was not 
affected by the clause making the guarantors 
hable as principal debtors ; (2) the guarantors 
were not bound by the recital in the deed So 
were not estopped from setting up the facts 
relating to the shares. — Re Parent Trust So 
Finance Co., Li’d., [1936] 3 All E. B. 432; 
165 L. T. 662 ; 80 Sol. Jo. 992, 0. A. affd. 
[1937] 4 All E. R. 396 H. E. 

828. Add. Annotations : — ^Dlstd. Re King’s Settle- 
ment, King V. King, [1931] 2 Oh. 294. Retd. 
Tsang Ohuen v, Li Po Kwai, [1932] A. C. 
7X5 ; Abigail v. Lapin, [1934] A. C. 491. 

g28a. .] — In order to keep the trusts of a 

settlement off the title, the settlor conveyed 
the property to certain grantees by deed of 
gfift in consideration of his love So affection 
for them. The grantees at the same time 
executed a deed poll declaring trusts in 
favour of the settlor So other beneficiaries. 
The conveyance So the title deed s were handed 


PART IIL sect. 1, SUB-SECT. 6. 

sb. Dismissal of first petition based 
on aUeged fraudulent preference .] — ^The 
doctrine of res judicata la applicable to 

S rooeedlngB in Insolvency. Therefore, 
tie dismissal of a petition in respect of 
a sale by the Insolvent on the ground 
that the sale did not amoimt to a 
fraudulent preference : — Held : a bar 
to a subsequent petition by a creditor 
in respect of the some sale. — Ran- 
GAPPA tJ. Rangappa (1933), I. L. R. 
66 ; Mad. 396.-~mD, 


PART V. SECT. 1. 

so. Inapplicable in India ,] — The doc- 
trine of ‘‘ estoppel by deed ** in its 
technical sense cannot be said to exist 
In India.— Johnston v. Gopal Singh 
(1981), I. li. R. 12 liah. 646.— -IND. 

PART V. SECT. 2, SUB-SECT. 1. 

il. Lease nvU dlf void — Lessor under 
disalnlUg.J-^Where the Nawab of M. 
execute a lease of certain immovable 
property for a term of 21 rears in 
consideration of ths sum of rupees 
6 laos as advance of the total rent 
payable for 8c during the said term 
of a years, on a euit being brought 
by the Nawab for recovery of 
possession :—HeW : as toe lease con- 
travened condition (1) of the Murshida* 


bad Act it was niill & void & the 
Nawab was entitled to recover 
possession of the demised property. 
The Nawab was not estopped from 
denying the validity of the lease by 
reason of the Act as he was a person 
under disability. — ^Mxtrshidabad Na- 
wab V. Bilab rot Choudhitbi (1928), 
I. L, R, 56 Calo. 252.— IND. 

PART V. SECT. 2, SUB-SECT. 2. 

709 i. General rule.] — T., to whom a 
patent of land Issued, by deed poll 
mode prior thereto, sold the laud to L. : 
— Held : in obtaining the patent T, 
was estopped by the deed from setting 
tip title In himself under the patent. — 
Robertson v, Dalbt (1886), 11 O. R. 
362.— CAN. 

PART V. SECT.* 2, SUB-SECT. 3. 

so. By nominee of Crown to convey 
land — Suhseguent grant to stranger.}— 
Where the nominee of the Crown gave 
a bond for a deed of toe land to be made 
when toe patent should issue, & in 
the same bond conveyed & covenanted 
to guarantee toe title : — Held : on 
ejectment by a grantee of the nommee 
nnder a deed executed after the i^^nt 
issued, this bond gave to the obUgw 
' toppeh— dob d. MoGgx 

, 2 U. O. K. 483.— CAN. 
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no tine or es 
V. Shea (1846) 


PART V. SECT. 4, SUB-SECT. 3.— C. 

BX. Release of Ttiorigage.} — Deft., a 
atgor., wishing to pay off the mtge. & 
ubstitute another, arranged with ouo 
i. that money in the hands of M.’s 
olr. should be appropriated for that 
inrpose. A mt^. was executed by 
left, in favour of M. & a release of the 
ixistlng mtge. duly oxecut^ 
iras received by the solr. & exhibited 
o both deft. & M. It was not ro^s- 
cred, however, & the solr. absconded 
without paying over the money to the 
ntgees. or being requested by the 
ntgees. to do so. although over a year 
lod elapsed before the solr. left. 
vho bad particular charge of the 
ransaotion, said that he had 
he matter. Deft, twice paid Intoi^st 
mwe., they 

hat it was in effect A tli^ pitfs. 
nlge. had been satisfied ; — Held . pitfs. 

not entitled to enforce their mtge., 
ince they had put the P 0 wer£toe 
wrongdoer to commit the wrong, & 
ie< 5 ause they were estopped by the 
olease & by their conduct from 
ig that their mortgage had not been 
aid.— T hom & Lamont e. Wax^^, 
19301 3 W. W. R. 33 ; 3 D. L. R. 916 ; 
3 B. O. R. 142.-OAN. 
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to the grantees, the deed poll being retained 
by the settlor’s solr. The grantees puroort- 
ing to be absolute owners created equitable 
incumbrances on the property in favour of 
certain incumbrancers for value without j 
notice of the trusts : — Held : as the settlor’s ' 
conveyance contained a direct misrepre- 
sentation necessarily implying that the 
grantees were absolute owners, the settlor 
& the other beneficiaries claiming under him 
were estopped from denying this statement 
against the equitable incumbrancers, & their 
prior equity was therefore postponed . — Be 
King’s Settoement, King v. Kino, [1931] 2 
Oh. 294 ; 100 L. J. Ch. 359 ; 146 L. T. 617. 

AnnekMons : — Tsang Ohuen v. Li Po Kwckl. [1932] 
A. C. 715 ; Abigail v. Lapin, [1934] A. 0. 491. 

881, Add. Annotation : — Refd. Liddiard v. Wal- 
dron. [1933] 2 K. B. 319. 


847. Add. Annotation : — ^Befd. Maritime Electric 
Oo. V. General Dairies, Ltd., [1937] A. 0. 610. 
851. Add. Annotation : — Hefd. Blay v. Pollard So 
Morris, [1930] 1 K. B. 628. 

916. Add. CUation 94 U J. Ch. 169. 

966. Add. Annotation .•^ReW* A.-G. v. Glen Line 
So Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Oas. 309. 

998a. 8. P. Sbabournb v. Powbl (1686), 2 Vern. 
11 ; 23 E. R. 619. 

Annotaiion ; — ^Retd. Smith v. Osborne (1357), 6 H. L. Oas. 
875. 

993b. .] — Clayton v. Newcastle (Dote) 

(1682), 2 Cas. in Oh. 112 ; 22 E. R. 871, L. 0. 

Annotation: — Befd. Morse v. Fanlkner (1792), 3 Swan* 
429, n, 

1018. Add. Annotation : — Consd. Re Parent Tmst 
&; Finance Co., [1936] 3 All E. R. 432. 


Part VI. — Estoppel in Pais 


1019. Add. Annolatiom : — Aa (1) Refd. Green- 

wood u. Martins Bank, Ltd. (1931), 47 
T. L. R. 607. Aa to (2) Apld. Sullivan v. 
Constable (1932), 48 T. L. R. 267. Refd. 
Farrow v. Orttewoll, [1933] Oh. 480 ; Square 
V. Square, Cowan v. Cowan, [1935] P. 120 ; 
Official Trustee of Charity Lands v. Perri- 
man Trust, Ltd., [1987] 3 All E. R. 85. 

1020. Add. Annotations : — Aa fo (1) Refd. Ropner 
S.S. Co. V. Morgan, Miller v. Morgan, [1935] 
1 K. B. 1. As to (4) Consd. Rodenhurst 
Estates, Ltd. v. Barnes, Ltd., [1936] 2 All 


E. R. 3. Generally, Refd. De Tchihatchef 
V. Salemi Coupling, Ltd., [1932] 1 Oh. 330 ; 
Maritime Electric Co. lu General Dairies, Ltd., 
[1937] A. C. 610. 

1021. Add. Annotations : — As to (1) Refd. Slingsby 
v. District Bank, Ltd. (1931), 48 T. L. R. 114. 
As to (2) Refd. Jones v. Waring & Gillow, 
[1926] A. C. 670. Generally, Refd. Common- 
wealth Trust V. Akotey (1925), 94 L. J. P. C. 
167. 

1022. Add. Annotations: — As to (1) Refd. Be 
Bruce, Brudenell v. Brudenell, [1932] 1 Ch. 


PART V. SECT. 4, SUB-SECT. 6. 

848 vii. .] — ^Applt. & reap. 

entered Into a contract for the Bale & 
purchase of certain leasehold land ^ 
property of applt. at a price payable 
by InstalraontB. The agreement con- 
templated a transfer of the lease before 
payrpent of the whole purohoae, & 
after transfer applt. had the right 
either to require resp. to give a mtge. 
or himself to enter a caveat against 
dealings. Applt, lodged a caveat. 
The transfer contained statement* 
acknowledging receipt of the purchase 

S rlce & that the price was the same as 
tiat referred to in the agreement ; — 
Held : the statements in the transfer 
did not work an estoppel by deed, & 
there was no need to obtain rectifica- 
tion of the transfer. — Gower v. 
Waples. [1930] 8. A. S. n. 120.— 
AUS. 

868 1. Operation of rule — Money paid 
to solicitor produHng executed deed — 
No intenMon that money should he paid 
over to party to deed. 1 — A solr. obtained 
from pltf.. his client, a cheque for 
11,100, representing that ho wonld 
invest It upon the seourlty of a mtge, 
upon land which had been mortgaged 
to his sister, whose mtge. would bo 
paid off by the 11,100. In the receipt 

g iven to pltf. by the solr. it was stated 
hat the cheque waa irfven to him ** re 
mtge. 10 U. St,*% vwoh was a brief 
description of land upon which defts. 
had made a mtro. to the solr.'s father's 
exors. The solr. noticed defts. that 
the exors. desired payment of this 
mtge., 3c that he had a client who 
would advance the money necessary 
to pay it off* A mtge. by defts. to 
pltf. upon this land was thereupon pre- 
pared by the solr. & executed by defts. 
in Mar. 1923. They made payments 
from time to time upon the mtge, by 
cheque to the solr., who paid off the 
mtge. held by the exors., 3c conse- 
quently did not obtain a discharge of 


Jt. The 11,100 was misappropriated 
by the solr., who absoonded in 1926. 
It was intended that the mtge. moneys 
should be paid to the exors. & not to 
the mtgora., & this pltf. understood. 
This action was brought to enforce 
the mtge.. & pltf. In her evidence at the 
trial stated that the solr. showed her 
the mtge. In Mar. 1923 : — Held : the 
facta that the mtgor. delivered the 
mtge. to the solr. & that he showed 
it to pltf. did not amount to a repre- 
sentation that the moneys advanced 
by pltf. had been paid to the holders 
of the first mtge., sc that it had been 
discharged, Sc it could not be said that 
the mt^rs. were estopped from dis- 
puting the fact that the moneys had 
been advanced to them. — ^Mxtrrat v. 
Crossland, [19291 4 D. L. R. 721 ; 64 
O. L. R. 403.— CAN. 

PART V. SECT. 6. 

•d. Transfer under HeaX Property 
Act — Wiihout special covenants — JiouU’ 
aide interest ^sequently acquired by 
transferor.) — A transfer of land, in the 
form provided In the Ileal Property 
Act, made by the registered owner & 
without any special covenants or 
recitals, does not operate os an estoppel 
Sc does not vest in the transferee an 
equitable Interest subsequenty acquired 
by the transferor in the absence of any 
fraud or misrepresentation by the 
latter. — Bennett v. Gilmoub (1906), 
16 Mon. L. R. 304.‘-OAN. 

se. Deed of adopHnn^Aceompanied 
by aXl necessary ceremonies.] — Where an 
adoption had taken place with great 
publicity Sc with due performance of 
^1 the necessary ceremonies, 3c a 
formal deed of adoption had been 
executed 3c registorea Sc the adopted 
son had been reoeived into the family 
of his adoptive father, 3& where, further, 
the adoption was not challenged for 
several years ; — Held : an estoppel 
was created whereby the adoptive 
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mother was precluded from afterward 
disputing the adoption. — Dharam 
Pbakash V. Kalawati Peri (1928), 
I. L. R. 60 All. 885.— IND. 

PART V. SECT. 8, SUB-SECT. 3.— 0. 

993 vii, .] — Doe d. Tiffany v, 

MoBwan (1837), 6 O. 8. 598.— CAN. 

PART V. SECT. 9. 

See oases in Part IZ., Sect. 5, sub- 
sect. 2, ante. 

PART VI. SECT. 1. 

1019 f. General rule .] — The reason 
for precluding a party from relying 
upon an actual state of affairs as the 
foundation of his rights lies In the 
injustice of ixjrmltting him to depart 
from some contrary assumption if 
another party has based his conduct 
upon it. The injustice of allowing 
him to disregard the assumption must 
arise from the circumstances attending 
Its adoption by the other party. There 
are well recognised grounds for com- 
pelling adherence to such an assump- 
tion. One such ground Is that the 
assumption has been made because a 
belief in Its oorrectness has been in- 
duced by the representation or the 
conduct of the party seeking to deport 
from it. But what makes it unjust 
to permit the departure from an 
ossumption so induced is that, were It 

S ormitted, the party so induced would 
[irough making the c^umptlon find 
himself in a position occasioning 
material detriment to himself. With- 
out this element there is no estoppeL 
It must appeatr that upon the faith of 
his belief by act or omission he hsks 
placed himself in a position which, if 
his belief proved incorrect, would be 

£ reductive of loss. — Newbon v.Citv 
IVTUAL Life Assurance Society, 
Ltd. (193^1, 52 O. L. R. 723 ; 9 A. L. J. 
78.— AUS, 
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316 : Wirral Estates, Ltd. v. Shaw (1932), 
96 J. P. 143. 

1032, Add, Annotations : — Retd. Greenwood 

Martin’s Bank, Ltd., [1932] 1 K. B. 371 ; 
Farrow v. Orttewell, [1933] Oh. 480 ; Square 
V, Square, Oowan v, Cowan, [1935] P. 120 ; 
Official liustee of Charity Lands v, h'erri- 
man Trust, Ltd., [1937] 3 All E. R. 85. 

1036* Add, Annotations : — Held. Lloyds Bank v. 
Chartered Bank of India, Australia Sc China 
(1928), 97 L. J. K, B. 609 ; Greenwood v, 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 

1036a. .] — If a man misrepresents a fact, to 

that fact he is bound, if any other person 
misled by such misrepresentation acts 
upon it, & thereby suffers damage, — Beattie 
V, Eb0RY (Lord) (1874), L. R. 7 H. L. 102 ; 
44 L. J. Ch. 20 ; 30 L. T. 581 ; 38 J. P. 564 ; 
22 W. R. 897, H. L. ; affg- (1872),* 7 Ch. App. 
777, L. JJ. 

1038. Add. Citation .*—132 L. T. 22. 

1039. Add. Annotation : — As (1) Refd. Maritime 

Electric Co. v. General Dairies, Ltd., 11937] 
A. C. 610. 

1040. Add, Annotations Apld. Huddersfield ' 
Worsteds v. Todd (1925), 134 L. T. 82. 
Consd. Maritime Electric Co. r. General 
Dairies, Ltd., [1937] A. C. 610. 

1041. Add. Annotations : — As to (1) Refd. De 
Tchihatchef v, Salerni Coupling, Ltd., [1932] 

1 Ch, 330 ; Bartlam v. Evans, [1936] 1 K. B. 
202 ; Provident A(;cident Sc White Cross 
Insurance (’o. v. Dalme Sc White, [1937] 2 
AU E. R. 255. 

1043. Add, Annotation : — Refd. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 

1054a. Construction of agreement.] — If a person * 
authorises or permits another to make a 
representation intended to be acted upon & 
it is acted upon, that person cannot after- 
wards be heard to say that the representation 
is not true. This applies when the repre- , 
sentation is as to the legal effect of a docu- • 


ment if there is no qualification in the repre- 
sentation suggesting that the document & 
not its effect as represented is to govern the 
relations of the parties. In a prospectus 
issued by deft. co. there was a clause referring 
to an agreement with that co. & purporting 
to set out its effect. The statements in this 
clause were made with the knowledge & 
acquiescence of the other party to the agree- 
ment, &; were also known to & acquiesced in 
by the duly authorised agent of that party : — 
Held : the contracting party & his agent 
were thereby estopxped from setting up any 
other construction of the agreement than 
that stated in the clause in the prospectus. — 
Db Tchihatchef v. Salerni Coupling, 
Ltd., [1932] 1 Ch. 330 ; 101 L. J. Ch. 209 ; 
146 L. T. 606. 

Annotation: — Reid. Farrow v. Orttewell, [1933J Ch, 480, 

1057. Add, Annotation: — As to (1) Apld. Klein- 
wort, Sons & Co. v. Associated Automatic 
Machine Corpn., Ltd. (1934), 151 L. T. 1. 

1065. In the twelfth line on p. 297, after the word 
agreement,” insert defts. pleaded that 

the agreement.” 

1066. Add. Annotations : — Consd. Kredibbank (tas- 

sel G. m. b. II . V. Schenkers, [ 1 920 j 2 K. B. 450. 
Distd. Liggett (Liverpool) v. Barclays Bank 
(1927), 137 L. T. 443. Consd. British 

Thomson-Houston Co. v. Federated European 
Bank, Ltd.,. [1932] 2 K. B. 176. Held. 
Houghton V Nothard, Lowe & Wills, [1927] 
1 K. B. 246. 

1068. Add, Annotations : — Refd. Houghton v. 
Nothard, Lowe & Wills, (1927] 1 K. B. 246 ; 
Liggett (Liverpool) v. Barclays Bank (1927), 
iST L. T. ' 

1081a. .] — A man petitioning for a decree of 

nullity of an English marriage on the ground of 
the survivorship of a former husband of the 
woman to whom, as petitioner alleged, she 
had been married previously in Scotland was 
met by a plea of estoppel in pais. Particulars 


PART VI. SECT. 3, SUB-SECT. 1.— A. 

1032 i. How estoppel arises ,] — 
Estoppel arises where a man is pre- 
cluded from denying the truth of any- 
thing which he has represented to be 
a fact, though it is not a fact. — Re 
Montgomery v. Diamond, Diamond 
V, Montgomery, 119251 i D. L. H, 
736.— CAN. 

1040 i. Where all parties know the 
truth — No representation.] — A tenant 
after the expiry of his original lease 
received from nis landlord notice to 

? ult at the end of the following month, 
n reply, he wrote a letter whloh con- 
tained (inter alia) an admission that he 
was a monthly tenant. At the hearing 
of a suit in ejectment the tenant 
contended that his original lease being 
for manufacturing purposes he had 
a tenancy from year to year, & was 
entitled to six months* notice : — Held: 
he was not estopped from so eon* 
tending as the facts afleotlng the 
tenancy were within the knowledge 
of both parties. — Jacks Sc Co. v, 
JoosAB Mahomed (1923), I, h, R. 
48 Bom. 38.— IND. 


PART VI. SECT. 8, SUB-SECT. 1.— 
B. (a). 

1041 xiv. .1— In 1894 applt. 

granted a lease of land *' from year to 

S ear ** to reaps. In 1903 resna. wished 
» build a house on the land Sc applt. 
wrote that the lease was a permanent 


one, though the rent was liable lo 
enhancement. licsps. built a house 
Sc applt. rect^ived a bonus in respect of 
it. In 1916 applt. sought to eject 
resps. : — Held : whether the lease was 
a permanent one under the agree- 
ment, applt. *8 statement in the letter 
that it was so was a representation of 
fact & not an expression of opinion, 
Sc he was estopped from denying it. — 
Forbes v. Ealli (1925), L. R. 52 
Ind. App. 178.— IND. 

1041 XV, .] — ^The principal ques- 

tion in this case being whether the pur- 
chasers of some of the ptots abutung 
on the land in question, which was 
described in their conveyance as “ land 
kept for the proposed 1 00 feet drainage 
njad of the Calcutta Improvement 
Trust,” or as ” the proposed drainago 
road of the Trust,*’ had a light of way 
over the land by reason of any rule of 
estoppel ; — Held : In order that a 
representation may operate as an 
estoppel, it must bo a representation 
of an existing fact & not of a mere In- 
tention or future promises. It was a 
statement of what the Improvement 
Trust was going t<* do with regard to 
the land, which was described to be on 
the boundary of the plots sold. Sc did 
not confer any title on the purchasers 
ot the plots sold, either by express 
grant or by iropUoation. Hence no 
right of easement was created. — 
Hindusthan Co-operative Insur- 
anoe Society, Ltd. v. Secretary of 
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State for India in Council (1929), 
I. L. R. 56 Calc. 989.— 'IND. 

1044 i. .1 — In order to 

found an estoppel a representation 
must be of an existing fact, not of a 
mere intention, & a promise which 
is a more statement of an intention 
to do something in the future is not 
euffleiont. — Razansofpt. Brounstein, 
[1924] 2 D. L. R. 1170 ; 2 W. W. R. 
500.— CAN. 

1044 li, 8. P. Ontario Equitable 
Law Sc Accident Insurance Co. v, 
Baker, [1926] 2 D. L. R. 289 ; [1926] 
S. C. R. 297.— CAN. 

PART VI. SECT. 3, SUB-SECT. t. - 
B. (b). 

E sg. Construrtion of conlract.] — A 
arty who represents to another that 
e places a partlc'uiar construction 
upon a clause in a written contract 
thereby inducing the other to enter 
into the contriR't is not entitled In an 
attempt to enforce the ct'Utract to set 
up a dUTerent const ructiou though the 
latter construction may bo correct in 
law. — S ami’son V. UNn).v & Khopesia 
WnoLFJBALK. Ltd., [19291 A. D. 408. — 
S. AF. 

PART VI. SECT. 3, SUB-SECT. 1.— 
B. (f). 

1072 X. .] — WiETiNG & Richter, 

Ltd. V. Braid Tuck & Oo., Ltd., [19361 
3 W. \V. R. 280 ; 51 B. C. R. 135.— 

CAN. 
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of the alleged estoppel were that in an earlier 
suit in this ct, by the former husband of the 
woman for divorce from her on the ground of 
her adultery with the present petitioner, 
petitioner as co-resp. in that suit had expressly 
adopted a plea of the woman denying the 
validity of the Scotch marriage, & further 
that in certain proceedings then taken by the 
woman in the Scotch ot. seeking a declara- 
tion that she & petitioner were husband & wife 
& praying that the former husband of the 
woman should be put to silence in respect of 
false & calumnious allegations by him that 
he was married ” to the woman, the petitioner 
had not only been a party to those proceed- 
ings as “ curator & administrator of the 
woman & “ for his own interest in the 
premises ” but had also been a party to the 
settlement of them, resulting in the former 
husband of the woman admitting that there 
had been no legal marriage in Scotland 
between him & the woman & mthdrawing his 
suit & subsequently marrying another woman 
in England : — Held : none of the require- 
ments for an estoppel had been fulfilled. 
Although petitioner had adopted the plea by 
the woman denying the validity of the Scotch 
marriage he had not done so wdth intention 
to mislead the woman, whose knowledge 
of the facts was greater than his own. Both 
parties were simultaneously making the same 
statement for a common purpose, & neither 
could be estopped as against the other by 
the making of it. Finally, in the proceedings 
taken by her in the Scotch ct. the woman 
relied upon her own knowledge of the facts as 
to the Sieged Scotch marriage in which the 
petitioner had no part, & if she had acted to 
her own detriment she did not do so on the 
faith of any statement by the petitioner. 

Qu. : whether the decision of an issue as 
to the validity of a marriage which involves 
status & is of public interest can be governed 
by an estoppel inter 'partes. — Squakjb! v. 


Squark (otherwise Bewiokb), Cowan 
(OTHERWISE YoUHLL) V, COWAN, [1936] P. 
120; 104 L. J. P. 46; 163 L. T. 70; 79 
Sol. Jo. 403. 

1108. Add. Annotations : — ^Apld. Silver v. Ocean 
S.8. Co. (1929), 46 T. L. R. 78. Refd. Evans 
V. Webster (1928), 45 T. L. R. 136 ; United 
Molasses Co. v. National Petroleum, Ltd. 
(1934), 50 T. L. R. 266 ; The Skarp, [1935] 
P. 134 ; Square v. Square, Cowan v. Cowan, 
[1935] P. 120. 

1111. Add. Annotations : — Dlstd. Reckitt v. Bar* 
nett, Pembroke & Slater (1927), 44 T. L. R* 
63. Refd. Jones v. Waring &; Gillow, [1926] 
A. C. 670; British & North European Bank 
V. Zalastein, [1927] 2 K. B. 92; Home & 
Colonial Insce. v. London Guarantee & 
Accident Co. (1928), 46 T. L. R. 134 ; Mar- 
coni’s Wireless Telegraph Co. v. Newman, 
[1930 ] 2 K. B. 292 ; Lever Bros., Ltd. v. 
BeU, [1931] 1 K. B. 557. 

1130. Add. Annotation : — Refd. Provident Acci- 
dent '8c White Cross Insuran(;e Co. v. Dahne 
& White, [1937] 2 All E. U. 255. 

1132a. Quantity of estate.] — Vendor, 

representing & contracting to sell the estate 
as his own, cannot object, that he has only a 
partial interest. — Morti.ock v. Bullkr (1804), 
10 Ves. 310 ; 32 E. R. 857. 

1147. Add. Annotation : — Refd. Laurie & More- 
wood V. Dudin, [1926] 1 K. B. 223. 

1148a. .] — Defts., warehousemen & whar- 

fingers, held 600 quarters of maize belonging 
to A., who sold 200 quarters thereof to W. & 
Co., who sold them to pltfs., giving to the 
latter a delivery note, which they lodged 
with defts. Defts. did not acknowledge it 
or object to it, but some days later, no 
weighing out or appropriation of the 200 
quarters having taken place, A. stopped 
delivery. It was contended that on the sale 
to W. & Co. the latter became tenants in 


PART VI. SECT. 3, SUB-SECT. 1.— 
B. (g) ii. 

1096xviii. .1 — If a person sets 

up estoppel he must show that he has 
altered hie position to hie prejudice 
owing: to the oondnot of the other 

g arty whom he olaime is estopped. — 
T. JOHN County Hospital v. Peck, 
[1924] 2 D. L. R. 163 ; 61 N. B. R. 
324.— CAN. 

1096 xix. .1 — A tenant in reply 

to a month’s notice to quit wrote a 
letter containing {inter alia) an admis- 
sion that he was a monthly tenant. At 
the bearing of a suit in ejectment^ he 
contended that he was entitled to six 
months’ notice : — Held : he was not 
estemped from so contending, as the 
laudiord having already given notice 
to quit had not shown that he had 
altered his position by reason of the 
admission, — Jacks & Oo. v. Joosab 
Mahomed (192S), I. L. R. 48 Bom. 
88.--IND. 

1096 XX. — — .] — In order to 
create an ^toppel in paia it must be 
shown that he who desires to take 
advantage of It has acted upon the 
untrue representation, as true not 
knowing it to be untrue, thereby 
altering his position to his prejudice. — 
Huffman v. Ross (1926), 67 O. Ij. R. 
329.— CAN. 

1096 xjJ, .] — Where a person, in 

reliance on the statement of a third 
person, pays over money which he has 
a legal right to get back, it is not true, 
ae a general proposition, that in order 
to establish prejudice sufficient to 


support an estoppel against such third 
person he must snow that the payee Is 
Insolvent. — Botes v. Boblet. tl928) 
4 D. L. R. 302.; [1928] 3 W. W. R. 69. 
—CAN. 

PART VI. SECT. 3, SUB-SECT. 1.— F. 

sk. RepreserUation as to value .] — 
Where D., the owner of a house, repre- 
sented to M., who afterwards purchased 
It, that any person building a house 
adjoining would have to pay the owner 
of the existing house £150 for the us© 
of the flank wall thereof : — Held : D. 
was not thereby estopped from showing 
that the value of such user was loss 
than £150. — ^Martin v. Douglas (1867), 
16 W. R. 268.— IR. 

PART VL SECT. 3, SUB-SECT. 2.— A. 

1144 xl. .] — Pltf. was induced 

to buy certain lots of land at R, by 
the representations of the vendor's 
agent that a near-by block of land was 
a public park to the free user of which, 
as a bathing beach & recreation ground, 
pltf. & his family would be entitled, 
The vendor, who owned said block, 
afterwards fenced it off & demanded 
a fee from pltf. & others for admission 
to it : — Held : on the ground of 
estoppel, pltf. was entitled to a declara- 
tion tJiat he & all persons olaiming 
through or under him were entitled 
to free passage to Sc free use of sold 
blook at all umes as though it were a 
public park, to an inlnnotlon restraln- 
mg vendor from doing anything to 
prevent such passage & use. — Hugo ». 
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Low, [1928] 4 D. L, R. 315 ; [1928] 2 
W. W. R. 710; on appeal, [1929] 3 
D. L. R. 725 ; 2 W. W. R. 55; 28 
8. L. R. 592.— CAN. 

1144 xil. .] — Pltf. municipality 

having beoome the tax-sale purchaser 
of a quarter section of land leased It, 
before obtaining title thereto, to the 
deft, on the crop -payment plan. After 
deft, had put in me crop the registered 
owner Interfered with deft. *8 possession 
Sc he invoked the asalstanoe of pltf’s. 
officials to protect the crop from the 
registered owner. They decided that 
pltf. would seize the crop for arrears 
of taxes due by the registered owner. 
Pltf, '8 secretary made out the seizure 
& handed a notice of seizure to 
, & deft, accepted It & treated 
It as a seizure of a quarter of the crop 
for the arrears of taxes. Later deft, 
removed & disposed of all the crop. Sc 
pltf. sued for the value thereof : — 
Held : oven if the arrangement did not 
amount to a valid seizure deft, oould 
not, under the olroumstanoes, be heard 
to say that It did not. — Heart’s Hill, 
Rural Municipality v. Helmer, 
[1930] 2 W. W. R. 635 ; 3 D. L. R. 
1004 ; 24 S. L. R. 618.— CAN. 

sd. As to favU for 
fact that pltf., the driver of a vehicle 
which come Into collision with a motor 
car, stated immediately after the 
accident that he misjudged the dis- 
tance of the motor oar : — UekL : not to 
raise any estoppel.— H unt v. Morgan 
(Alta.), [1926] a W. W. R. 804 1 [1927] 
1 D. L. R. 267.— CAN* 
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common with A. of the 600 quarters, with the 
right in W. & Oo. to assign their interest 
therein to pltfs., although no appropriation of 
the 200 quarters had taken place : — Held ,* (1) 
pltfs. had no claim to the maize ; (2) defts. & 
A. were not estopped from denying that pltfs. 
were the owners of the 200 quarters of maize. 

No doubt property can be acquired by 
estoppel. In one aspect estoppel does not 
create a title but merely enables pltf. to rely 
upon the doctrine & to treat the property as 
if it had been transferred (Sankby, J.). — 
liAtTRIB & MORBWOOD V. DUDIN (JoHN) & 
Sons, [1925] 2 K. B. 383 ; 94 L. J. K. B. 
928 ; 30 Com. Cas. 280 ; ajflTd., [1926] 1 K. B. 
223 ; 95 L. J. K. B. 191 ; 134 L, T. 309 ; 42 
T. L, R. 149 ; 31 Com. Cas. 96, C. A. 

Annotation:-- As to (1) Apld. Re Walt, [19271 1 Oh. 60C. 

1164*. Add, Annotation : — Refd. Vandepitto v. 
Preferred Accident Insurance Co. of New 
York, [1933] A. C. 70. 

1213. Add. Annotation : — As to (2) Refd. Anderson 
V. Equitable Assce, Soc. of the United States 
(1926), 134 L. T. 557. 

1219. Add. CUation:—! B. R. A. 210. 

Add. Annotation : — Aa to {1) Expld. & Dlstd. 
Gateshead Union Assmt. Com. v. Redheugh 
ColUery, [1925] A. 0. 309. 

1223. Add. Annotations : — Consd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. Refd. 
Blay V. Pollard & Morris, [1930] 1 K. B. 628 ; 
SuUivan v. Constable (1932), 48 T. L. R. 369. 

1224a. .] — If, whatever a man's real intention 

may be, he so conducts himself in making a 


contract that a reasonable man would believe 
that he was assenting to the terms proposed 
by the other party, & if that other party 
upon that belief enters into the contract 
with him, the man so conducting himself is 
equally bound as if he had intended to agree 
to the other party’s terms. — SuiXiVAN v. 
Constable (1932), 48 T. L. R. 369, C. A. 

1227. Add. Annotations : — Consd. Houghton v. 
Nothard, Lowe & WUls (1927), 44 T. L. R. 76. 
Refd. Re Porter (William) & Co., [19871 2 
AUK. U. 861. 

1228a. As to performance of statutory duty or 
exercise of statutory discretion.] — Perform- 
ance of a statutory duty, or exercise of a 
statutory discretion, by a corporate local 
authority is not prejudiced by any prior action 
which that authority may have taken without 
aid from the statutes. No estoppel can arise 
in such a case. — Sunderland Corpn. v. 
Priestman, [1927] 2 Ch. 107 ; 96 L. J. Ch. 
441 ; 137 L. T. 688; 26 L. G. R. 64. 

Annotation /—Refd. Stockwell v. Southgrate Corpn., [193G1 
2 AU E. R. 1313. 

1232. Add. Annotation : — to (1) Refd. Bartlam 
V. Evans, [1936] 1 K. B. 202. 

1238. Add. Annotations : — Consd. Hyman v. Hy- 
man. [1929] A. C. 601. Refd. May r. May 
(1929), 98 L. J . K. B. 770 ; Bartlam v. Evans, 
[1986] 1 K. B. 202. 

1247. Add. CUations 94 L. J. P. C. 93 ; 132 
L. T. 511. 

1257. Add. Annotation : — Consd. Huddersfield 

Pine Worsteds v. Todd (1925), 42 T. L. R. 62. 


PART VI. SECT. 3. SUB-SECT. 2.— 
B. (a). 

h5c 2 : the sellers were not estopped 
from proving their ownership of the 
safe. — W alker v. Hyman (1877), 1 
A. R. 345.— CAN. 

.* there was evidence of an 
estoppel. — W est v. OXeary (1894), 
32 N. B. R. 286.— CAN. 

sk. Siaiemeixis relatirxg to siatuiory 
duty.] — Estoppel cannot be invoked 
against a public body in its perform- 
ance of its statutory duty. A board 
of assesBors cannot bai‘gain in taxation 
matters eo as to give rise? to such an 
estoppel. — T ttrnbull Real Estate 
C o. V. Sewell, [1937 j 2 1). L. R. 218. — 
CAN. 

PART VI. SECT. 3, SUB-SECT. 2.— 
B. (0). 

1173 iv. Allegation of 

previcnis judgment — Made by attorney 
ad litem .] — Acquiescence in a judgment 
cannot be presumed & must be un- 
equivocal ; it must be made by the 
party himself or by his attorney 
specially authorised &: it is not binding 
upon tne principal If made by an 
attorney ad, VUem acting under his 
general mandate. — Dubuo v. Corpn. 
Db Marston, [1928J 1 D. L. R. 225; 
[1927 J S. 0. R, 626.— CAN, 

PART VI. SECT. 8, SUB-SECT. 2.— 
B. (0). 

tf. Document evidencing loan.] — 
Where deft, executed a document 
evidencing a loan received by him from 
applt. & constituting an order, for the 
amount of the advance upon a co. 
about to be fonned for the purpose 
of acquiring & conducting resp.’s 
business : — Held : the document con- 
stituted an estoppel which precluded 
reap, from giving evidence to contradict 
or vary the terms thereof, & the money 
advanced, not having been paid by the 


CO. to applt., resp. was personally 
liable on the contract. — Hempenstall 
Bros., Ltd. v. Poulson (1928), 22 
Q. J. P. R. 156.— AUS. 


PART VI. SECT. 3. SUB-SECT. 3.— A. 

1221 i. General rule.] — Dkmingr r* 
Bedell, [19251 3 D, L. R. 1003.— CAN. 

1221 il. .1 — Patterson v. Smith 

(1877), 42 U. C. R. 1.— CAN. 

1221 iii. .1 — Where pltf. induced 

the ot. to grant him a judgment 
recognising deft.^s right to timber : — 
Held : he was estopped from after- 
wards contending that deft, had no 
right to dispose ot timber. — Manley 
V. O'Brien, Re Mackintosh (1901), 
22 C. L. T. 74 ; 8 B. C. R. 280.— CAN. 

1221 iv, .1 — Baker v. Baker 

(1904), 40 N. S. 11. 470.— CAN. 

1225 i. As to poeUion of party 
estopped.] — A party Is not disabled by 
law from explaining a matter of evi- 
dence, only because his explanation 
consists of circumstanoes which Include 
wrongdoing on his part. — Press v. 
Mathers, [1927] V. L. R. 326: 48 
A.L. T. 183; [1927] Argus L. R. 197.— 
AUS. 


sk. Transfer of business.] — Pltf. sued 
deft, for the price of goods sold & 
delivered. For several years pltf. hod 
sold to deft, tailoring materials. Deft, 
carried on a tailoring business, trading 
08 T. S. & Bon. Deft, by deed in 1925 
assigned the premis^M in which he was 
carrying on nls business to E. S. & 
G. S., who continued to trade os tailors 
under the name of T, 8. & Son. No 
assignment in writing was made of the 
business or of the debts due to deft., & 
no notice of the assignment of the 
premises or of any change In the 
ownership of the business was given 
to pltf. Deft, came to the place of 
businese after the transfer & appeared 
to act in relation to the business in the 
same way as before the transfer . 
Held : deft, was estopped from denying 
that at the time the goods whoso price 
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was sued for were sold & delivered, he 
was the owner of the business & pltf. 
was entitled to Judgment. — D unn v. 
Shanks. [19321 N. 1. 66.— IR. 

am. Payment of mortgagee — Assign- 
vxeni of mortgage as colUiteral — Payment 
by mortgagor to assignee.] — Where a 
mtgor., knowing that mtgee. has been 
fully paid, permits mtgee. to assign 
the mtge. to a bank as collateral, 
continues to make payments of interest 
& principal to the bank, he will be 
estopped from pleading that the mtge. 
has been fully discharged. — Royal 
Bank of Canada v. Green, [19351 2 
J). L. R, 724 ; 9 M. P. R. 387.-~CAN. 


PART VL SECT. 8, SUB-SECT. 3.- B. 

1283 li. .] — The fact that a 

person, who has recovered a judraient^ 
takes part in a reference directed 
thereby, does not bring him within 
the rule that a person, who after 
recovering a Judment puts it into 
effect & accepts benefits under It, is 
estopped from appealing therefrom. — 
Mainfroid V. Mainfroid (AJta.), 
[1926] 4 D. L. R. 1060 ; [1926] S 

W. W, R. 617.— CAN. 

1241 1. Property afterunrds 

claimed under another title.) — Connors 
V. MyatT (1915), 49 N. 8. K. 139.— 
CAN. 

1243 i. subsequently acquired 

by possession, ] — Smith v. Smith (1884), 
5 0. R. 690.~CAN. 

Qi. Sale of reversionary interest.) 

— Fleming r. West (1881), 14 N. S. R. 
(^ R. & G.) 294 ; 1 C. L. T. 709.— CAN. 

a i. AeccpUince of credit from un- 
anthonsed ageni.y—A co.. knowing a 
\rendor of goods was giving it credit 
In a case wnere the person buying on 
its behalf has no pi'oper authority so 
to do. is estopped afterwards from 
disputing liability on the ground of 
want OT authority. — G reat West 
Saddlery Oo. v. Canadian In<K)T 
Iron Co., [19241 4 D. L. R. 881.— 
CAN. 
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1259. Add. CUaiion .•—132 L. T. 99. 


Add, Annotation : — Retd. Pago v, Scottish 
Insce. Corpn. (1929), 98 L. J. K, B* 308. 

1265, Add, Annotation : — Refd. A.-G. v, Benby, 
[1926] Ch. 696. 

1285a. Acquiescence by trustees — In proceedings 
for administration of trust.] — Boyle v, Boyle 
(1850), 12 Beav. 471 ; 19 L. J. Ch. 246 ; 15 
L. T. O. S. 498 ; 60 E. R. 1141. 

1294. Add. Annotations: — Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670; British & North 
European Bank v. Mzstein, [1927] 2 K. B. 92. 

1297a. Preparation of deed by solicitor.] — con- 
veyance was made by L. to his son for the 
purpose of giving the latter a colorable 
qualification to kill game ; — Held : the solr. 
who prepared & attested the deed, knowing 
the purpose for which it was to be used 
& himself actively furthering the object of 
the parties, could not afterwards, in trover 
by the son for the deed, contend that nothing 
passed to him under it. — LoitD Wardle 

(1837), 3 Bing. N. C. 680 ; 4 Scott, 402 ; 
1 Jur. 382 ; 132 E. R. 572. 

\Z11, Add, Annotation: — Refd. Sagar v, Ride- 
halgh & Son, Ltd., [1931] 1 Oh. 310. 

1318a. Payment of rent not due.] — The 

predecessors in title of dofts. were owners in 
fee simple of land including both the surface 
& the strata below the surface. They con- 
veyed the land tp pitfs.’ predecessors by a 
deed which contained an exception & reserva- 
tion of all mines & veins of coal in or under 
the land. Defts. & their predecessors worked 
the coal mines under the land & made an 


underground road which was not confined 
to the seams of coal, but was cut also through 
the adjacent strata. Along this road they 
carried coal obtained from mines beyond the 
limits of the land conveyed to pltfs.’ pre- 
decessors. Befte, & their predecessors had 
for some years paid rent to pltfs. in the 
belief that they were bound to do so under 
a licence from pltfs. ; (1) by virtue 
of the exception, the property in the strata 
below the surface remained in defts. suffi- 
ciently to entitle them to construct roads 
therein Sc use them in any way they pleased ; 
(2) the payment being voluntary & made 
under a supposed legal liability created in 
law no obhgation at all, Sc defts. were not 
thereby estopped from setting up their title 
under the conveyance. — Batten Pooll v, 
Kennedy, [1907] 1 Oh. 266 ; 76 L. J. Oh. 162. 

1319a. Objections to account stated not pressed.] — 
Burbough’s Adding Machine, Ltd. v, 
Aspinall (1925), 41 T. L. K. 276, 0. A. 

1326. Add, Annotations : — Consd. Weld v, Petre 
(1928), 97 L. J. Oh. 399. Refd. Anchor Trust 
Co. r. Bell, [1926] Ch. 805. 

1328. Add. Annotation : — Refd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. 

1330. Add. Annotations : — ^Refd. Greenwood v, 
Martins Bank, Ltd. (1981), 47 T. L- R. 607 ; 
Algemeene Bankvereeniging t;. Langrfion 
(1035), 40 Com. Gas. 247. 

1331. Add. Annotation : — Refd. Greenwood v. 
Mai*tm*s Bank, Ltd., [1932] 1 K. B. 371. 

1845. Add, Annotation : — Apld. Ooplovitch v. 
WiUiams (1929), 73 Sol. Jo, 484. 


PART VI. SECT, 3. SUB-SECT. 3.~ 
C. («). 

1260 iv. .J — Estoppel by ao- 

quioaoenoe connotes that the person 
estopped has represented to the person 
who IB Infrlnsfluff hie right that he Is 
nut entitled to complain. & that the 
other party relying: upon this repre- 
sentation has altered his position to hie 
detriment. — Gobinda Ramanuj Dab 
Mohanta r. Ram Charan Das (1925), 
I. L. R. 52 Calo. 748.-~IND. 


1260 V. .1 — Id order that the 

protection of the e(iuitable doctrine of 
acquiescence may be eucceaefoDy 
claimed, the following circumstances 
must subsist. The party claimlngr the 
beneOt of the doctrine must have made 
a mistake as to his legral rigrhts & must 
have expended some money or done 
some act on the faith of bis mistaken 
belief : & the possesBor of the legnil 
rlgrht must have known of the existence 
of his own right which la Inconsistent 
with the rl<?hfc claimed by the other 
party, he must have known of the 
other party's mistaken belief in his 
own rights, Sz he must have encouraged 
the other party in his expenditure of 
money, or In the other acts which he 
has done, either directly or bv abstain- 
ing from asserting his legal right. — 
JaT NABAIN r. JAFAB Bbq (1936), 
I. L. R. 48 All. 353.— IND. 


1260 Vl. r,l — OROCJKKB V. BUT- 

OHINSON (1861), 10 N, B. R. (5 All.) 
139.— CAN, 

1860 vli. -.1 — NauolbB V, 

JBmciNa (1899), 32 N. S. R. 838,--<IAN, 

1262 !. bound — Croum-**Eidry 

on Croum lands,} — R. t>, Oanadlan 
Pacific Railway (Can. Ex.)» 119291 
3 D. h, R. 641 ; 35 Can. Ry. Si. 248.— 
CAN, 

1268 il. Or vUra Ao* 

qniescence cannot rehabilitate ot 


render valid a transaction which is 
vUra vires or lUegai. — O obikda 
Ramanuj Dab Mohanta v. Ram 
ChaBan Dab (1925). I. L. R. .53 Colo. 
748.— IND. 


PART VI. SECT. 8 , SUB-SECT. 3.— 
0 . (b)l. 

1270 Vi. .] — Where under a con- 
tract between pltfs., U.S. citJBcna, & 
defts., a Omadiau co., payments had 
been made In different currenoics at 
different times : — Held : as under the 
contract payments should be in CJaua- 
dian currency, payments made in 

U. S. currency could not opoiato as an 
estoppel, as they were made under 
miBapprebension of rights. — M tfur 

V. Union Natural Gab Co. (1922), 
53 O. L. FL 88.— CAN, 


PART VI. SECT. 3, SUB-SECT. 8 .— 
C. (o). 

sg. Assent to sale of goods — de- 
(ruieseence in condUion of goods ], — 
In an action to recover for work & 
labour In pressing a quantity of 
straw, evidence showed that deft, was 
of opinion that the straw was not in 
a fit condition to be pressed, & that 
be only oonfiented to have the work 
done on pltf, offering to buy the straw, 
k that pltf. subsequontiy mode a sale 
ot the straw which was delivered at 
his request : — Held : pltf. was pre- 
oJuded from rotting up the unmerohaut* 
able condition of th«v straw in answer 
to deft.'s coantowl 0 ln:j for the price 
agreed to be paid,— Pkppard r>. wood, 
PXPPARD V, CAMkIlON (1924), 67 

N. P. li. 222.— CAN. 


sh. In registroHon of motor cor in 
name of another .] — Oaibnb v. Worthy 
(P. E* I.). 11029) 3 D. L. R. 123,— can. 
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PART VI. SECT. 8. SUB-SECT. 8.— 

E. (a). 

m I. .) — Miller v. R., [1927] 

Exch. O. R. 52; ajCTd., [1928] S. C. R. 
318 —CAN. 

an. Applwoiion of doctrine — Gim- 
rantee iiiduced by fraud — Delay in 
repudiation .] — A. woe induced to gua- 
rantee a debt by fraud of debtor. 
On learning of the fraud from the 
creditor be did not repudiate the 
^arautoe : — Held : it was afterwards 
too late to set a defence based on tbe 
fraud. — M antle Lamp Co. of Ameiuca 
». Nixon, [1 924] 3 D. L. R. 1 073*— CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— 
E. (b) ii. 

to. Delay in taking seoarUy — 
Creditor estopped from relying on agrees 
inert ( by debtor to give eecuriiy.'f-'Re 
McIntyre, Trcstek v. Canada Metal 
Go., 119251 2 D. L. R. 889 ; 6 C, B. R. 
♦J29 —CAN. 

Bp, Delay by vendor in giving notice 
that goods not paid for by agent — Agent* s 
drafts on principal duly met] — In an 
action by pltf.. co. against deft. co. 
for the price of gooita : — Held : the 
latter hod accepted the London 
agency's drafts for the goods in the 
belief that the amounts due in respect 
thereof had been paid to pltf. co. Sc 
pltf. 00 . had by Its oonduot Induced 
deft. CO. to believe that such was the 
case, Sc was not entitled to recover. — 
SopwiTH Aviation Sc Enoineebino 
Co., Ltd. v. Maonub Motors, Ltd., 
[1928] N. Z. L. E. 433.— N.Z. 

PART VI. SECT. 8, SUB-SECT. 8.— 

F. (a). 

s J. Adoption of one of two 

aUemative remedies.) — Hutohibon 
Paxton, [1928] 4 D. L. R. 704 ; 63 
0. L. R. 74.— CAN. 


VoL XXI. — ^Eisioppel. Cams 1880 — ^1456a. 


1880. Add. AnnoUdion : — Retd. Benneit v. White- 
head, [1926] 2 K. B. 380. 

1805. Add, Annotation : — As to (2) Retd. AustraliaD 
Bank of Oomtnerce v. Perel, [1926] A. C. 737. 

1402. Add. Annotations :~Dlsid. Reckitt v, 
Bamett, Pembroke & Slater [1929] A. C. 170. 
Reid. Idoyds Bank v. Chartered Bank of 
India, Australia & China (1928), 97 L. J. 
K. B. 009. 

1418. Add, Annotations : — Retd. Re King’s Settle- 
ment, King V. King, [1931] 2 Ch. 294 ; 
Abigail v. Lapin, [1934] A. C. 491. 

1419. Add. Annotations: — ^Distd. King’s Settle- 

ment, King V, King, [1931] 2 Oh. 294. 
Reid, Abigail v. Lapin, [1934] A. C. 491. 

1485a. — — .] — Lactrie & Morbwood v. Dudin 
(John) & Sons, No. 1148a, ante. 

1439. Add* Annotation: — Retd. Re Wait, [1927] 
1 Ch. 606. 

1441a. .] — Held : in order to exclude an 

equity in respect of acquiescence it was not 
necessary that the notice of his claim, given 
by the claimant to the party in possession, 
should disclose any particulars relating to his 
title ; nor, if the claim which he made ex- 
ceeded what he was entitled to, was the 
party in possession justified in disregarding 
it, or supposing it to be unfounded. — 
Clare Hall v. Harding (1848), 6 Hare, 273 ; 


17 L. J. Ch. 301 ; 10 L. T. O. S. 439 ; 12 
Jur. 511 ; 67 E. R. 1169. 

1449. Add. Annotations : — Dlstd. Canadian Pacific 
Ry. Co. V. R., [1931] A. C. 414. Reid. Ariff 
V. Rai Jadunath Majumdar Bahadur (1931), 
47 T. L. R. 238. 

1450. Add, Annotation : — Apld. Canadian Pacific 
Ry. Co. V. R., [1931] A. 0. 414. 

1456a. .] — A colliery projirietor con- 

structed a railway from his colliery across the 
lands of several other persons by agreement, &c> 
his solrs. wrote a letter to deft., across whose 
lands he desired to carry the railway, referring 
to the powers of a local Act of Parliament, 
supposed to enable him to take lands within 
a certain area for roadways, & offering, on 
the part of the pltf., to pay him for the land 
at a fair valuation. Deft, did not reply to 
the letter, & the railway was made across his 
land without further communication with 
him. A year or two afterwards pltf. deft, 
had an interview, but did not agree as to 
the price to be paid for the land, & three or 
four years after the railway was made deft, 
brought his ejectment, whereupon pltf. filed 
his bill for an injunction, charging ac- 
quiescence. The ct., on motion, restrained 
the action, upon pltf. giving judgment in the 
ejectment, & paying a sum into ct. not less 
than the amount of the utmost valuation of 
the land. — Powell v. Thomas (1848), 6 
Hare, 300 ; 67 B. R. 1180. 


PART VI. SECT. 3, SUB-SECT, i.— 
F. (b). 

•q. Special contract denied — Not avails 
able to defeat claims, ] — Stock r. Great 
Western Ry. Co. (1858), 7 0. P. 626.- 

CAN. 


PART VI, SECT. 8, SUB-SECT. 3.— 
F. (0). 

h i. .] — Re Kearney's Estate, 

Whitehurst, Appelt.ant (1927), 27 
S. R. N. 8. W. 386 ; U N. S. W. W. N, 
117.— AUS. 

h ii. .1 — Where a vendor, on 

default of pay moot of an Instalment of 
the purchase price of land, takes out 
an order nisi for foreclosure, he 
cannot afterwards proceed by way of 
execution asatoRt the purchaser. — 
Standard Trust Oo. v. Little (1915), 
31 W. L. U. 769,— CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 
0. (a). 

a l, Manager of futlel— ^Whether 

agent of esrecutora of deceased proprietor.] 
— In an action to recover for seiwices 
rendered & ooal supplied for the carry- 
ing on of an hotel, defte., who were 
exors. of the former owner of the hotel, 
wore hold liable on the grround that 
they were estopped from denying that 
one M., who was operating the hotel 
& had ordered the ooal & services, was 
their manager or agent for that purpose. 
An alternativ'e claim for Judgment 
against M. was dismissed. The exors. 
appealed ; — Held : the evidence did not 
support the finding of estoppel, Sc 
since It had been properly found that 
there was no actual contract between 
the exors, & M. autborlsing him to act 
as their agent or mauager of the hotel, 
the appeal must be allowed ; & since 
there was no appeal or cross -appeal 
against the dismissal of the action as 
against M. the ct, could make no order 
respecting It. — W ilson «. Wilioudu- 
BY, 119341 3 W. W. R. 639.— CAN. 


PART VI. SECT. 8. SUB-SECT. 3.— 
o. (b). 

IT. Ncdionalittt of party .] — Where 
pltf. was ignorant when he made a 


contract that deft, woh a T>orson of 
enemy origin & that under War 
Legislation & Statute Law Amend* 
ment Act, 1918, s. 6, the contract was 
Illegal : — Hebl ; in an action for 
breach of contract, deft, would bo 
estopped fron alleging that the con- 
tract was void on account of his 
enemy origin slnoo the deft, well 
knew that fact. — Branigan e. Saba, 
[1924] N. Z. L. R. 481.--N.Z. 

PART VI. SECT. 3, SUB-SECT. 3.— 

G. (0). 

1425 I. Goods transferred to third 
'mrty — Through third party’s fraud .] — 
Whenever one of two innocent persons 
must suffer by the act of a third person, 
he who has enabled such third person 
to occasion the loss must sustain it. — 
Dominion Paper Co. v. N. Ratten- 
BURY, Ltd. (1933), 6 M. P. R. 411.— 
CAN. 

h 1. .) — Wellband e. Walker 

nvian.) (1911), 36 W. L. R. 408.— 
CAN, 

PART VI. SECT. 3. SUB-SECT. 

H. (a.) 

1488 1. A farm of acgniescence .] — 
Gobinda Ramanuj Dab Moitanta v. 
Ham Chaban Das (1926), I. L. R. 52 
Calc. 748.— IND. 

0 1. .] — ^Departure from an 

assumption upon which another person 
has ac4:ed to his detriment is not i)er- 
mitted to a party who, knowing or 
believing tho other labours under a 
mistake in adopting it, has refrained 
from commoting him when it ;wa8 Ids 
duty to do so Applt. opened an 
account with resp. hank for the piu- 
poses of a business conducted for him 
by his son, & authorised It to pay 
cheques drawn on the account by his 
son & ooimtersiflmed by his wife. After 
some months the son arranged with a 
teller employed by the bank to honour 
cheques on his signature alone. Some 
time later this arrangement fsame to 
the notice of tho applt,. but he took 
no step to stop the practice Sc made no 
communication to the bank Sc in one 
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iiiHLi-nce indorsed negotiable , _ 
mentH so drawn. The practice con- 
tinued. Later applt. brought an 
action against the bank to recover 
moneys paid by it on cheques bearing 
only tho signature of his son : — Held : 
applt. was precluded by his conduct 
from denying the regularity of the 
drawings so made from his accoxmt Sc 
was not entitled to recover the moneys 
claimed. — ^W est v. Commercial Bank 
OF Ausitialia, Ltd. (1936), 55 (J. L. R. 
315.— AUS. 


t I. — — .] — Hutohinson 

BROTHERa & Co., Ltd. tJ. Perkins 
(B. C.) (1908). 8 W. L. R. 16.— CAN. 


•t. Claim to distinctive colour design — 
Objection not raised in trrevioua pro- 
ceedings.] — Pltf. CO., which had adopted 
a certain design of contrasting black 
& white colours for the painting of Its 
cabs, dissimilar to any previously in 
use in the city in which it conducted 
its operations, sought by injimction to 
restrain defts. from using cabs painted 
a similar design of contrasting blue & 
white, on the groimd that, although the 
respective cabs might readily be dis- 
tinguished in daylight, those of defts. 
were so got up as to bo calculated, at 
night, to deceive people Into believing 
them pltfe.' cabs. No Instance of 
actual deception on defts.' part was 

e roved, nor was any fraud 
itentiou of their port to mislead the 
public established ; — fftld : hav- 

ing, In previous proceedings, concurred 
In the painting of defts.' cabs In a 
particular design Sc colour uow hnd 
no ground for complaint. — Bi.ack & 
White Cabs, Ltd. v. Nicholson, 
Nicholson v. Black Sc White Cabs, 
Ltd., [1938J N. Z. L. R. 273.- N.Z. 


PART VI, SECT. 3. SUB-SECT. S.— 
H. (b). 

« .1 — The equitable principle 

prohibiting a party from lying by 
reaping tho benefit of the expendltt re 
of another’s money on his property, 
applied. — Public Property Trustees 
V. Gillis (1881), 14 N. S. R. (« R. & G.) 
262.— CAN. 
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Caaes 147^-1667. 


English and Empiee Digest Sitpplembnt. 


1472. Add. Annotation : — ^Refd. Greenwood v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

1472a. .] — In 1925, a certain piece of land’ 

known as B. Lodge, was sold to J. & M. In 
the conveyance a quantity of timber trees, 
saplings, etc., was excepted out of the sale 
by the vendors, who reserved to themselves 
the right to cut & remove them before 
Oct. 11, 1927. In 1926 pltf. purchased the 
timber trees, etc., & proceeded to cut &> 
remove them. A large amount of the cut 
timber was, however, left on the land after 
Oct. 11, 1927, & in these circumstances J. & 
M. stated that pltf. had lost his title thereto 
& forfeited his right to remove it, & they 
claimed it as their property. As the result 
of an action in 1930 against J. & M. it was 
held that the property in the timber remained 
in pltf. after Oct. 11, 1927, & a certain sum 
by way of damages for conversion against 
J. & M. was at the instance of the judge 
agreed between all parties to the proceedings 
& awarded pltf. In the meanwhile J & M. 
purported to sell the cut timber to the 
present defts. 

Pltf., who had taken no steps to enforce 
the order which he had obtained against J. & 
M., gave notice on June 10, 1930, to defts. 
that the sale by J. & M. to them was in- 
effective, as J . & M. had no title to the timber, 
& requesting the return of the timber to him. 
Defts. having refused & repudiated liability, 
pltf. commenced an action, & by his state- 
ment of claim asked for a sum by way of 


account with deft, bank, & his wife forged 
his signature on cheques & thereby drew out all 
the money left in the account, & she lent it 
to her sister. Pltf., on discovering the facts, 
did not at once inform the bank, but about 
nine months later, when his wife told him 
that she wanted more money for her sister, 
he stated his intention of going to the bank, 
& that night his wife committed suicide. 
Pltf. then went to the bank & told the 
manager about the forged cheques. In an 
action by pltf,, claiming to be credited by 
deft, bank with the amount of the forged 
cheques, the bank pleaded (a) adoption & 
ratification, & (6) that pltf. was estopped by 
his silence from alleging that the signatures 
were forgeries. The tribunal of first instance 
found that the forged cheques were honoured 
through the carelessness of the bank officials. 
There was no evidence that pltf. had ever 
adopted the forged cheques as his own : — 
Held : ratification had no applicability to a 
forged signature, but pltf. was estopped 
from alle^ng the forgeries because his 
silence until after his wife’s death had caused 
the bank to lose their right of action against 
the forger, & therefore the action failed. — 
Greenwood v. Martins Bank, Ltd., [1933] 
A. 0. 51 ; 101 L. J. K. B. 623 ; U7 L. T. 
441; 48T.L.R.601; 76 Sol. Jo. 544 ; 38 Com. 
Oas. 54, H. L. 

AnTwtations : — Apld. lie National Benefit Assuranne Co. 
(1932), 48 T. L. R. 612. Refd. Imperial Bank of Canada 
t\ 11936] 2 All E. K. 367 ; Ollloial TniKtoe of 

'Charity Lauds v. Fomiuan Trust, Ltd., [1937] 3 All K. R. 


damages for conversion ; the conversion 
relied on being the refusal by deft. co. to 
return the timber in compliance with the 
notice of June 10, 1930 : — Held : no special 
circumstances existed sufficient to constitute 
any confirmation by pltf. of any title to the 
timber in J. & M., nor did pltf. by accepting 
judgment in the form he did against J. & M. 
confer any title on them or deft. co. by 
estoppel. — Ellis v. Stenninq (John) Son, 
[1932] 2 Ch. 81 ; 101 L. J. Ch. 401 ; 147 L. T. 
449 ; 70 Sol. Jo. 232. 


85 . 

1537. Add. Annotation: — Retd, H. v. Essex JJ., 
Ex p. Perkins, [1927] 2 K. B. 475. 

1549. Add. Annotation : — Refd* Bernard v, 

WUUams (1928), 139 L. T. 22. 

1550. Add. Annotation : — Refd. Huddersfield Fine 
Worsteds v. Todd (1925), 42 T. L. R. 52 

JL556. Add. Annotation : — Refd. Sowerby v. Lind- 
say (1928), 44 T. L. R. 501. 

1557. Add. AnnotaMons : — Refd. Macaura v. North- 
ern Assce., [1925] A. O. 619 ; Locker & 


1477a. Money paid on forged cheque — Failure to Woolf v. Western Australian Insurance Co. 

inform bank of forgery.]— Pltf. had an (1930), 154 L. T. 667. 


1466 1. Works executed by local 
aut/ior if y.l— S andringham City Corpn. 

Rayment (1928), 40 C. L. R. 510 ; 
[1928] V. L. R. .312 ; [1928] Argufl L, R. 
173.~~AUS. 

1466 ii. .) — A municipal council 

prepared plans, epeolfloations & 
estimates for the oonstmctlon of a 
street formed or set out on private 
property. Before the notice to pro- 
perty owners provided for by the 
Loc^ Govt. Act, 1916, had been sent 
out a ooatroot for the work had been 
entered Into by the council & the work 
commenood. In an action by one of 
the property owners for a declaration 
that the municipality was not entitled 
to a charge on his land for the pro- 
portion -of the cost of making the said 
street alleged to be due by him 
Held : pltL had not by oonducst waived 
compliance with the statutory pro* 
vli^ons nor was he by conduct chopped 
from asserting his rights. — Dunn v. 
Shire of Bra ybrook, (19281 V. L. R. 
464 ; [1928l‘ Agus L. R. 286.— AUS. 

PART VJ. SECT. 8, SUB-SECT. 3.— 
H. (0). 

tk. Registration Of car in name of 
anofAer. H-Baxar v. Grant & GRANT 
(Mon.), [19291 4 D. L. R, 1075; 1 
W. W, li. 281,— CAN. 


PART VI, SECT. 3, SUB-SECT. 3.— 
H. (e). 

Q i. Failure of surety to inform 

creditor of matter leading to discharge oj 
guarantee A — A surety Is under no legal 
duty to the guaranteed party to warn 
him that something he Is doing or some 
misappreheueion he is under may have 
the legal effect of dischaiging the 
suretyship. In an action by an 
employer on an employee's fidelity 
bond the fact that deft. co. which had 
received a letter from pltf.^s solr. 
allowed him to rest under a misappre- 
hension, disclosed by his letter,^ as to 
when the theft was discovered was 
held not to estop the oo. from relying 
on a term In the contract that an 
action thereunder must bo brought 
within specified period after the 
discovery of the theft. — Biroh Lake, 
Municipal District v. London 
Guarantee & Accident Co., Ltd., 
[19811 1 D. L. R. 600 ; [19301 3 
W. W. B. 634.— CAN. 

f Claim by silent partm*.rA 

-Pearson v. Drake, [1937] i 
W. W. R. 12 ; ID. L. R. 417.— CAN. 

sw. Acquiescence of aaent — Bolding 
goods as agerU for safe— Goods seiaed in 
execution.} — Deft., having obtained an 
order in a ot. of petty sessions against 
pltf.'s son, Informed the police in charge 
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of a distress warrant that the judgment 
debtor bad a motor lorry at L.*8 
premises ; that He did not know its 
registered number, but that L. would 
point out the lorr>" to the constable 
executing the warrant. The lorry was 
seljced on L.’s premises. It was the 
property of pltf., & was In the pos- 
session of L. as his agent for sale. L. 
did not Inform the police of pltf.’s 
claim, & refrained from giving any 
information of the seizure to pltf. until 
after the lorry had been sold. In 
an action by pltf. for conversion of the 
lorry : — Held r pltf. was not estopped 
by his agent's silence or conduct from 
asserting that he was the owner of the 
lorry. — Mort v. Barnes, [1928] 
V. L. R. 66.—AUS. 


PART VI. SECT. 8, SUB-SECT. 8.— 
I (a) il. 

B i, On policy ,] — Dorsht v, 

Trans-Oanada Insok. Oo., [1933] 
O. R. 98.— CAN. 

PART VI. SECT, 3. SUB-SBOT. 8.— 
I. (b) il. 

m (p. 387) CitaMon : — For “Agri- 
cultural Insurance Oo. op Water- 
town V. Ansley “ read “ ANblet v. 
Watertown Insurance Co.** 



Vol. XXI. — Estoppel. Cases 1561 — 16(L0a< 


1661. Add, Annotation : — Refd. Albemarle Supply 
Oo. V, Hiud, [1928] 1 K. B. 307. 

ISS^. Add, Annotation Refd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

1593. Add. Annotation : — Refd. Fisher, Ltd. v. 
Eastwoods, Ltd., [1936] 1 All E. R. 421. 

1594. Add. Annotation .’—Refd. Smith v. Kinsey, 
[1936] 3 All E. R. 73. 

1601. Add. Annotation : — Refd. Bishun Chand 
Firm v. Seth Girdhari Lai (1034), 50 T. L. R. 
465. 

1602. Add. Annotation : — ^Refd. Guildford Trust 
V. Goss (1927), 136 L. T. 725. 

1603. Add. Annotation : — Refd. Blay v. Pollard 
& Morris, [1930] 1 K. B. 028. 

1604. Add. Annotations : — Refd. Australian Bank 
of Commerce v. Perel, [1926] A. O. 737 ; 
Jones V. Waring & Gillow, [1926] A. C. 
670 ; Fenton Textile Assocn. v. Thomas 
(1929), 45 T. L.-R. 264 ; Banco de Portugal 
V. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465 ; Midland Bank, Ltd. v. Reckitt 
(1932), 48 T. L. R. 271 ; Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344 ; 
Slingsby v. District Bank, Ltd. (1931), 48 
T. L. R. 114. 

1605. Add. Annotations : — Consd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 


Refd. Lloyds Bank v. Chartered Bank of 
India, Australia & China, [1928] 97 L. J. 
K. B. 609 ; Bottomley v. Bannister (1931), 
101 L. J. K. B. 46. 

1610a. .] — Defts. received a consignment of 

wheat & issued a delivery order for it, which 
came into the hands of B. Upon this 
delivery order B. obtained advances from 
pltfs. Shortly afterwards defts. issued a 
second delivery order in respect of the same 
consignment of wheat. The two delivery 
orders were different, & such as might 
reasonably be supposed to relate to distinct 
consignments of wheat. Upon this second 
delivery order B. obtained further advances 
from pltfs., who were under the belief that 
the delivery orders related to distinct con- 
signments of wheat. B. having afterwards 
become insolvent : — Reid : defts. having 
been guilty of culpable negligence, such 
negligence having been the proximate cause 
of pltfs. loss, were estopped from alleging 
that the two delivery orders related to the 
same consignment of wheat, &> were liable 
to compensate pltfs. for the loss sustained 
by them through the advances to B. — 
Coventry v. Great Eastern Ry. Co, 
(1883), 11 Q. B. D. 776 ; 52 L. J. Q. B. 694 ; 
49 L. T. 641, C. A. 

Annotation Apld. Seton v. Lafone (1887), 19 Q. B. D. 68. 


PART VI. SECT. 8, SUB-SECT. 3.— 
I. (b) iii. 

1 Xo nature of goods delivered. 1 

— Held : the purohaaera were estopped 
from alleging that the firooda were not 
as contracted for. — J. I. Case Thresh- 
ing Machine Oo, v. Mitien (Saak.), 
ri919] 3 W. W. H. 601 ; 49 D. h. R. 
SO.—CAN. 

PART VI. SECT. 3, SUB-SECT. 3.-~J. 

al. Negotiations ndth committee of 
municipal council — Party not estopped 
from ^ting up lack of jurisdiction .] — 
Simon v. Gahtonguay, [19311 2 
V. L. R. 75 : 2 M. P. R, 470,— CAN. 

PART VI. SECT. 3, SUB-SECT. 4.— A. 

JL696 X. .) — Deft, wished to 

g urchase a piece of land &: approached 
. for a loan of the amount which he 
required to make up the price. S., 
without the knowledge of deft., obtained 
from pltf. the money which deft. 


needed, 6c presented a mtge. in pltf.’s 
favour to deft, to sign. Deft, never 
read the mtge., but understood frorp 
the repi'eaentations of S. that the 
writing which he signed was merely 
an acknowledgment of the receipt of 
tho money from S. who, ho thought, 
was advancing it ; — Held : the mtge. 
was not the deed of deft. & he was not 
estopped from alleging that it was not. 
— OooiL V. Clarkson, [1925] 2 D. L. R. 
493 : [19251 1 W. W. R. 1094 ; 35 

B. C. R. 308,— CAN. 

1596 xi. .] — ^As a general rule 

the owner of property is not estopped 
from asserting his title thereto merely 
because his carelessness In the custody 
of it, or of his documents of title, has 
enabled some one to fraudulently sell 
the property to another. — Anaconda 
Oil Co., Ltd. v. Aladdin OiLd, Ltd., 
[1930] 1 W. W. R. 943 ; 3 D. L. R. 
776.— CAN. 

1605 Vi. .] — Where taxes were 

paid to a municipal employee who 


had no authority to receive them ; — 
Held : the fact that the municipality 
kept its tax-receipt books, cashier's 
stamp 8c tax roil in such a manner that 
the employee was enabled to get 
possession of the books, etc., Sc snve 
a receipt for the taxes, did not estop 
the municipality from showing his 
lack of authority, even if it amounted 
to negligence, since such negligence 
did not oocuv in the transaction itself 
8c was not the proximate cause of the 
ta,xpayer’B payment of his taxes to 
the employee. — Riches v. City of 
Moose Jaw, [192.5] 3 D, L. R. 1176; 
[1925] 3 W. W. H. 127.— CAN. 

PART VI. SECT. 6. 

1619 xii. .]— The facts robed 

upon to establish an estoppel of any 
kind shotiid be pleaded In any case 
In which it is Intended to rely upon it. — 
Hughes v. J. H. Watkins & Co., 
[1927] 3 D. L. R. 302 ; 60 O. L. R. 
448; affd.. [1928] 2 D. L. R. 1176; 
61 O. L. R. 587— CAN. 
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Cases 22— 80a. 


English and Empire Digest Supplement, 


EXECUTION. 

Part II. — Matters Common to all Modes of Execution. 


22* Add, AnnofaMon : — Hefd. Weld v, Pefcre 
(1928), 97 L. J. Oh. 399. 


SuB-SBOT. 11 . — Foreign Sovereigns and 
Ambassadors. 

Ambassadors & other dipiomatlo persons.} 
— See Constitutional Law, Vol. XI., pp. 
636-642, Nos. 390-467. 

60. Add. Annotations: — Hefd. Capron v. Oapron, 
[1927] P. 243 ; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

61. Add. Annotaiion : — Refd. Kayley v. Hother- 
sall, [1925] 1 K. B. 607. 

63. Add. Citation [1925] 1 K. B. 607. 

80a. Procedure by Judgment summons.] — In an 
action by pltf. against an unincorporated 
body & seventeen named persons, described 
as its committee, in which pltf. claimed 
damages for libel, judgment was given in the 
High Ct. for deft, with costs. On a bkpcy. 
notice founded on that judgment not being 


complied with, defts. presented a petition 
in bkpcy.; but this petition was dismissed 
by the registrar as being wrong in form, on 
the ground (inter alia) that the petition was 
by an agent on behalf of an unincorporated 
assocn. Sxi others, whereas such an assocn. 
cannot sue or be sued, either in its own name 
or by a purported agent. Subsequently, 
defts. took out a judgment summons in the 
county ct., & the county ct. judge ordered 
pltf. to pay by instalments the sum due 
under the judgment of the High Ot., together 
with the costs of the summons ; — ' 

(1) as procedure by judgment summons is 
a mode of enforcing a judgment & directly 
in connection with the action, as distinguished 
from a bkpcy. petition, which is not, the 
county ct. judge had jurisdiction to make 
the order : — Held : (2) the death of one of 
the successful defts. since the judgment did 
not render it necessary for the survivors to 
obtain the leave of the ct. before they could 
enforce the judgment. — Bundy v. Motor 
Oab Owner Drivers* Association (1930), 
143 L. T. 334 ; 46 T. L. R. 422. 


PART II. SECT. 1. SUB-SECT. 1. 

oL In criminal proceedings.] — A 

criminal proeeediruf is not an “ action " 
within tne meanmg of sect. 2 of 
Execution Act, H. S. B. O., 1924, &, 
therefore, a judgment roooverod in a 
criminal proceeding cannot be enfoi’ced 
imdor sect. 38 thereof. — R. v. Beku, 
fl93«I 2 W. W. a. 574 ; 4 D, L, R. 
805 ; 66 Can. O. C. 295 ; 50 B. C. R. 
444.— CAN. 

PART II. SECT. 8. 

17 iii. .1 — Cullen t>. 

OULLEN (1866), 2 CJh. C3h. 94. — CAN. 

17 iv. .J— Re MoLelan 

(B. C.). [19261 I W. W. R. 198.— CAN. 

am. JadgmerU on promissory note 
taken for “ cash ** paumeni on agree'- 
ment for salt of landr^Issue of execution 
on note before sale of Umd — Valid .] — 
OorroN t?. Dempster (Alta.), {19251 
1 W. W, U. 954.— CAN, 

ao. Before action commenced — Mean' 
ing of “ turif.**] — Under Attachment of 
Debts Act a garnishee order may issue 
before action Is oommenoed. In this 
connection has issued a writ in- 
cludes a ** summons ** in the oounty 
ot. — Fleishman u. Allan (T. A.) & 
Sons (1932), 45 B. 0. R. 553.— CAN. 

PART 11. SECT. 4. 

ap. Extension of time for filing 
renewal — Hight of master in chambers 
to grani.] — tie Renewal op a okutajn 
Execution, (1917 j l W. W. R. ii8. — 
CAN. 

at. — — .1 — There is no authority for 
an extension of the time tor renewal of 
an execution either before the execu- 
tion has lapsed for wcint of renewal or 
after that date. There is no doubt an 
inherent power In the ot. in exceptional 
( OSes to make an order nunc pro tunc, 
e.g., where an oflioer of the ot. has 
frustrated an application to renew. 
An execution, by statutory provision 
carried into the Rules, has force for a 
fixed period. At the end of that 
period, unless previously renewed, it is 
not in force, however meritorious It 
may appear to overlook a slip or 
omission of pltf. ht renewing mtbin 


the time, there Is no provision war- 
ranting that procedure. — J ounston v. 
Dimond, 119341 3 W, W. R. 340.— CAN. 

PART II. SECT. 6, SUB-SECT, 1. 

• 0 . Solicitor purporting to act for one 
defendant'-'-AmhorUv to act for second 
only — Validity of execution against first 
defendant. { — Overn v. Strand, [1931] 
S 0. K. 720 ; [19321 1 D. L. R. 490.— 
CAN. 

PART II, SECT. 6, SUB-SECT. 8. 

Bg, One tortfeasor assignee of judg- 
ment — May not issue execution against 
joint tortfeasor.] — A Judgment in tort 
wcw euslgned by the pltf. to one of the 
joint defts. : — Held : the assignee 
could hot issue execution against the 
other deft., since he had no right of 
contribution against him. — R eid v. 
Acorn & McDonald, (19321 3 D. L. R. 
239 ; 4 M. P. R. 341.— CAN. 

PART II. SECT. 8, SUB-SECT. 1.— B. 

sk. Amount recoverable - — Judgment 
debt efr sir years* interest.) — Kaulbaoh 
V. Lavender (N. S,), [1929] 1 D. L. R. 
238,— CAN, 

PART II. SECT. 8, SUB-SECT, 1.— 
C. (0). 

o 1. ,] — The assignee of a Judg- 
ment debt can enforce execution only 
after obtedning leave under K. B. 
Rule 451, even though the assignment 
expressly purports to assign the execu- 
tion issued by the Judgment creditor. — 
Ck)NDON V. Oassall & Dbinklk, [1928] 
3 W. W. R. 719.— CAN. 

PART II. SECT. 8. SUB-SECT. 1.— H. 

sm. Debt Adjustment Acts,-^Ap- 
plication to pending actions, j — In a 
foreclosure action begun before Debt 
Adjustment Act, 1932, came into force, 
an application for a linal order of fore- 
closure can be entertained although the 
provisions of sect. 6 of said Act have 
not been complied with. Sect. 5 of 
said Act applies to the bringing or 
continuing of the actions therein 
referred to 6c the effect of the words 
** or continued ** is that the sect. 

40 


applies to the ooutinulng of actions or 
proceedings begun when the Act came 
into force ; sect. 6, however, which 
does not contain the words “ or con- 
tinued applies only to the bringing 
of the actions or proceedings therein 
referred to. — K ddy v. Stewart, [1932] 
3 W. W. R. 71 ; revsg., [1932] 2 W. W. 
R. 699.— CAN. 

sn. Whether applicable to execu' 

tion on judgment for tort .] — Under Debt 
Adjustment Act, 1933, a permit from 
the Debt Adjustment Board is not a 
prerequisite to the Issue of an execution 
on a Judfirment recovered in an action 
founded on tort. — Hill v. Baade (No. 
2), [1934] 2 W. W, R. 16.— CAN. 

gp. Right to initiede proceedings 

by wa/y of garnishment.] — Hutohison 

V. Conn, AnderRon v. Conn, [1933] 2 

W. W. R. 505.— CAN. 

gj., — — .]— Sub -sect, (5) of 

sect. 7 of Debt Adjustment Act, 1934, 
applies only to garnishee proceedings 
which ai*o incidental to the classes 
of actions enumerated in sub- 
8©ct. (1) (a) of said sect. Therefore, 
ganushee proc.ecdlngB in an action 
under the small debt procedure are not 
subject to the restrictions of sub- 
sect. (5), even where wages or salary 
arc sought to bo attached. In view 
of the language of said sub -sect. (6) 
the words “ actions or suite ** in sub- 
sect. (1) (a) include garnishee proceed- 
ings. FILER V. MEYERfi & CANADIAN 

Na'HONAL Ry8., [1937] 1 W. W. R. 
554.— CAN. 

gt. Rerwers of sheriff .] — ^Debt 

Adjustment Act, 1934, does not 
prevent the placing of aa execution in 
the sheriff’s nands for the purpose of 
investigating whether anything can he 
realised thereon, or prevent the sheriff 
from making inquiry in pursuance 
thereof & reporting to the execution 
creditor. — Qeoboia Investment Oo„ 
Ltd. V. London Bttildino & Invbst- 
MEJTT 00., Ltd., £1936] 1 W. W. R. 3. — 
CAN. 

sz. Orderly Payment of Debts Act, 
1932 — To what judgtnents applicabU.)r- 
Held : the amount referred toln Orderly 
Payment of Debts Act, 1932, s. 2 (1) la 



S7f Add* Annotation : — Refd. JNewport v. 

rougher, [1937] Oh. 2U, 

86a. Against eo-Surety— Judgment debt paid by 
surety.] — Where a surety has paid a judgment 
debt & has obtained an assignment of the 
judgment under Mercantile L*aw Amend- 
ment Act, 1850 (c. 97), 8. 5, he must obtain 
the leave of the ct. under It. S. C., Ord. 42, 
r. 23, before he can issue execution against 
bis CO- surety to enforce contribution to the 
judgment debt. — K ayley v. Hotheb8AI.l, 
[1925] 1 K. B. 607 ; 94 L. J. K. B. 348 ; 132 
L. T. 408 ; 69 Sol. Jo. 310, C. A. 

146a. Omission to claim costs.] — Where* 

at the trial, the judge grants a certificate for 
speedy execution under 1 Will. 4, c. 7, s. 2, 
pltf. should issue one writ of execution for 
the amount of the damages & costs. Where 
deft, had been arrested under a ca. aa. for 
the dama^gea only, & had paid them, & been 
dischai'ged out of custody, the ct. refused to 
allow pltf. to issue another ca, an. for the 
costs. — Smith v. Dickinson (1844), 5 Q. B, 
602 ; Dav. ^ Mer. 468 ; 13 L. J. Q. B. 151 ; 
2 L. T. O. 8. 308 ; 8 Jur. 123 ; 114 E. 11. 
1376. 

260. Add, Annotation : — Refd. Re A Debtor, No. 
549 of 1928, [1929] 1 Ch. 170. 

262. Add, Annotation : — Refd. Re Judgment 

Debtor (1935), 51 T. L. B. 524. 

263. Add, Annotation : — Refd. Re Judgment 

Debtor (1935), 51 T. L. R. 524, 

313. Add. Annotation: — Refd. Maitin v. Benson, 
[1927] 1 K. B. 771. 

318. Add, Annotation : — Refd. Macaulay v. 
Guaranty Trust Co. of New York (1927), 44 
T. L. R. 99. 

366a. Payment of irrevocable sum — ^Title of plaintiff 
not proved — Should not be ordered.] — ^ITtf. 

was the widow of a man employed by deft. 
CO. as a derricker. The deceased had left 
the barge on which he was employed 
volunteered to act temporarily as tipper on 
a second barge in order to relieve a fellow- 
workman. The fellow- work man was in fact 


Vol. XXI. — ^Bsscation. jDaiMS fl7— 

a director of the co., but at the time he - 
acting merely as a foreman over the job, & 
was not there as representing the board of 
directors. While engaged as a tipper in these 
circumstances he stumbled eSc fell into the 
hold, sustaining minor injuries. He was 
removed to hospital & given an anaesthetic 
under which collapsed & died. The 
post-mortem exaniinaiion showed that he 
had a diseased heart, but neitlier the history 
of the man’s acti\aties nor the use of a 
stethoscope did or would liave disclosed the 
man’s condition. At the trial it was held 
that tlie death was due to the negligence of 
defis., who W(Te ordered to pay to pltf. 
£785, of which sum £300 was not t<» be 
recoverable in any event. On appeal : — 
Hold: (J) on the facts there was no negli- 
gence* on the part of the defts. ; (2) the fact 
that the f ellovv -worker was a member of the 
board of directi^rs did not in a case where he 
was in fact acting as a foreman bar the 
defence of common employment ; (3) on the 
work upon which the deceased was engaged 
at the time lie was merely a volunteer the 
defence of volenti non fit injuria applied ; 

(4) the administration of the ana3sthetic was 
not a wrongful act intervening between the 
accident (fc the death, & could not be relied 
on as a (;ase of novua actm inierveniena : 

(5) where there is an appealable matter, the 
<*t. should not, as a condition of granting a 
stay of execution, order to be paid to pltf. 
<fc to be irj’eooverable in any event any sum 
to which it is possible that it may ultimately 
be decided that pltf. has no title. — Bi.oor v. 
Liverpool Dbhrtckino & Carrying Co., 
Ltd., 1 1936] 3 All R. R. 399, C. A. 

380. Add. Citaiion : — aub nom. Walter v. Davies. 
Rx p. Glamorgan (former Sheriff), 31 
L. T. 0. 8. 169. 

392a. — — .] — If a pltf. or his attorney has received 
the debt & costs, in a case where the debtor 
had been taken in execution, it is the duty of 
pltf. or his attorney to discharge him ; & so, 
if he tenders the amount, it is the duty of 
pltf. or his attorney to discharge him, & the 
omission to do so is primd facie evidence of 


the amount of the ori^al Judgment & 
the application of the clause is not 
affected by the fact that that amount 
has been increased by interest, costs 
of execution or costs of an appeal so 
as to bring it over $800. — Dominie v. 
&TBTK, [1935] 2 W. W. R. 555 ; 4 
D. L. R. 269 ; 43 Man. L. R. 262.— 
CAN. 


PART II. SECT. 8, SUB-SECT. 2. 


89 1 . AjStdavit in mpport — Attachment 
of property of ctbacondinQ ddtior — Ooa* 
fcn/s.l — Re liONo, Ex p. Moons (1883), 
23 N. B. R. 229,— CAN, 


89 U. Sufft-dmey of-^ Action by 

ttoo plaintiffs,] — In an action by 
two pltfs. an attachment order imder 
K. B. r. 814, should not be made 
where the affidavit In support of tho 
application for the order states that 
defts. are Justly & truly indebted 
to pltfs. or one of them or are legally 
liable to pltfs. or one of them,** since 
this Is not that positive & deftnlte 
statement of indebtedness or liability 
whioh the rule requires. — Fields v, 
Northland Co., 11933) 1 W. W. K. 
734 ; 2 D. L. H. 366; 29 Man. L. 
200.— CAN. 


PART II. SECT. It. 
rI. iMor proceedings under Absconding 


Debtors Acl.\ — field!: a subsequent 
execution was defeated. — Kerb e. 
ScovTL (1870), 13 N. B. It. (2 Han.) 16. 
—CAN. 


PART IL SECT. 16, SUB-SECT. 1. 

254 I. Appeal from judgment .] — The 
bi-oad principle in India as recrards 
execution matters is that time is not 
computed from the date when the 
right to apply accrues, but is post- 
poned in oases where there is an appeal. 
— Naoendranath Banerji V. AMBI- 
KACHARAN ChlAICRAVARTT (1929), 
I. L. H. 57 Calc. 649.— IND. 


PART II. SECT. 13, SUB-SECT. 4.— 
B. (a) I. 

315 ill. .] — In the absence 

of special circumstances. Sc where it 
was unlikely that leave to appeal 
would be granted by the Privy Council, 
the Appellate Div, refuaed to stiiv 
execution of a Judgment for £2,80 1 

Z Sc £1.414 costa pending an 

application to the Privy Council for 
special leave to appeal & refuaori also 
to order that security de restitueruio 
should be given by the party levying ^e- 
outjon.— F wmeb V. Thornton, (1929) 
App. D, 17. — 8. AF. 
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PART II. SECT. 15. SUB-SECT. 4.— 
B. (a) U. 

p^rnnUed only as 
MU it pending .] — 
SCUILLI V. 1*LANTA (1928), 39 B. O. R. 
450.— CAN. 

PART IL SECT. 16. SUB-SECT. 6* 

sj. Protection of successful party’s 
Inierrsta.)— Upon motion by defts. for 
stay ponding app<*al ; — Held: the ct. 
had Inherent Jurisdiction to stay pro- 
oeedlngs. but a stay should not be 
grante(i unless defts. could dtwiso a 
scheme by which pltfs. would be 
adequately protected. — BArri.f: Cbekk 
Toasted C<mv Flake Co. v. Kellooo 
Toasticd Corn Flake ('Jo. (1924). 55 
O. L. R. 127.— CAN. 


art II. sect. 19, SUB-SECT. 4.— 

E. (c) i. . 

si. Necessity for actual seizure,]— 
eforo there is ooy right to act upon a 
mloviii bond there must bo a repJevhi, 
this involves the actual seizure of the 
(Odd 3: putting them in the hands of 
— soorr V. Smith (1932), 6M. P. R, 
L — CAN. 

iVRT II. SECT. 20, SUB-SECT. 1. - 
A. (a). 

386 li. .1 — McDonald v. 

ITCHKLL (1878), 12 N. 8. E. (3 R. 
C.) 274.— CAN, 



CasM a98a-~615( BngOiISH jUSTD Emfibe 

malice (pARsaa, B.). — Tbbbutt v. Holt 
(1844), 1 Car. A; Kir. 280 ; 174 B. K. 811. 

Beld. Caissold V. OratoWey, U910] 2 K. B. 

244. 

417a. Service at writ — On clerk In court.] — Eeld: 


Diobst Sxtpplembnt, 

not good. — BLLieoN v. Piokbbino <1808), 8 
Ves. 810 ; 32 B. B. 877. 

AnnoiaHan : — ^Beld. Ward v. AroJi (1839), 8 L. J. OJl 2fi6. 
417b. Sheriff’s officer remaining In house — Until 
money pald.]~r-MooBB v, Bbamlont (17^5), 6 
Term Eep. 137 ; 101 B. B. 476. 


Part Ml. — Particular 

512. Add, Annotations : — As to (3) Refd. The 
Beldis, [1936] P. 61. Generally, Refd. The 
Point Breeze, [1928] P. 135. 

556a. .] — Hodges v. Marks (1618), Cro. Jac. 

485 ; 79 B. B. 414. 

563a. .] — A sheriff’s officer, having a 

fi, fa. against A., called at his house when he 
was from home, waited till be returned, & 
then informed him of his business : — Held : 
sufficient evidence to warrant the jury in 
finding that the writ was executed at the 
time of the officer’s entry. — ^Bird v. Bass 
(1843), 6 Man. & G. 143 ; 5 Scott, N. B. 928 ; 
1 L. T. O. S. 231 ; 134 E. B. 841. 

574a. .] — Anon. (1704), 6 Mod. Bep. 

106 ; 87 E. B. 864. 


Forms of Execution. 

574b. .] — Bubdett V. Abbot (1811), 14 

East, 1 ; 104 B. E. 601 ; affd. sub nom. 

Bubdett v. Abbot, Bubdett t>. Colman 
(1817), 5 Dow. 166, H. L. 

Annotaiion: — Coiisd. Harvey tJ. Harvey (1884), 26 Oh. D. 644. 

5g2a. Original entry unjustlflable.l — Parke 

Percival V, Evans (1615 ),> Hob. 62; 80 
E. B. 211. 

Annotations: — Refd. Lee v. Gansel (1774), I'Cowp. 1; 
Sandon v. Jervis (1859). E. B. & E. 942. 

614. Add. Annotation : — Refd. English Hop 

Growers r. Dering, [1928] 2 K. B. 174. 

615. Add. Annotation : — Refd. English Hop 

Growers v. Dering, [1928] 2 K. B. 174. 


PART II. SECT. 20. SUB-SECT. 4.— 
A. (a). 

469 i. In action by third party.] — 

Where a third party brings an action 
against the sherifF for seisupe of goods 
under an execution Sc, establishes a 
primd facie case of title as against the 
execution debtor, the eherlfl must prove 
a judgment as well as an exetjution. — 
Kirchhoffer V. Clement (1897), 11 
Mon. L, R. 460,— CAN 

PART II. SECT. 20, SUB-SECT. 4.— 

A. (b). 

sa. Judffment irregular, 1 — A seizure of 
chattels under an execution Issued on a 
Judgment which is afterwards set aside 
as irregular gives rise to a cause of 
action for damages for the trespass In 
taking the chattels out of their owner’s 
possession. — D emers v. Dssrosier 
(N o. 2) (Alta.). [1929] 3 D. L. R. 401 ; 
2 W. W. R. 241.-~CAN. 

PART II. SECT. 20, SUB-SECT. 4.— 

B. (a). 

q i. Onus of proof on 

sheriff — To justify sciffwrc.]— J ohnson 
t>. Buchanan (1896), 29 N. S. R. (17 
R. Sc G.) 27.— CAN. 

PART II. SECT. 21. 

494 i. When ordered .] — Hart v. 
RtTTTAN (1874), 23 0. P. C1.3,-~CAN. 

PART III. SECT. 1. SUB-SECT. 1. 

606 i. In respect of what judgment or 
order — Judgment for instalrnents of pur- 
chase money .] — Worth r. Davie. 
[1917] 1 W. W. R. 616 ; 11 Alta. L. R. 
461.— CAN. 

PART III. SECT. 1. SUB-SECT. 4.— 
B. (b). 

632 iil a. S. P. Howard v. Hioh 
River Trading Co. (1899), 4 Terr. 
L. R, 109.— GAN. 

532 V. .] — Snabb V. Wad- 

dell (1864). 24 U. C. R. 165.— CAN. 

682 vl. Earlier writ not 

renewed within year ,] — Bank op Mon- 
treal v. Taylor (1864). 15 C. P. 107. — 
CAN. 

g I. 1.,] — Hamilton Pro- 
vident & Loan Society v, Campbell 
(1884), 12 A. R. 250.— CAN. 


PART III. SECT. 1. SUB-SECT. 4.— 
E. (b). 

f i, S. P. Hinoks V. SowBRBY (1879), 
4 A. R. 113.— CAN. 

11. Chodslisted.] — Nose worth r 

t». Campbell, [19291 1 D. L. R. 964 : 
60 N. S. R. 377.— CAN. 

PART in. SECT. 1. SUB-SECT. 4.— 
E. (e) U. 

si. Not last coto.] — M cLean v, 
Watson (1858), 2 Thom. 406.— CAN. 

PART in. SECT. 1. SUB-SECT. 4.— 
E. (e) iii. 

sn. Seisin in fee.] — Bdd : not sale- 
able under an execution against goods. 
— Doe (1. Keogh v, Cajmoxtn (1843), 
1 U. C, R. 157.— CAN. 

sp. Interest of assignee of leasehold 
property in lease. ] — Held : not saleable 
under on execution against goods. — 
Doe d. Simpson v. Privat (1848), 5 

U. C. R. 215.— CAN. 

st. Interest in land charged for main- 
tenance.] — Held: saleable under execu- 
tion. — Rathbun V. Culbertson (1875), 
22 Gr. 465.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) iv. 

607 i. General rule .] — Dob d. Ausman 

V. Minthornb (1846), 3 U. C. R. 423. — 
CAN. 

608 Hi. .] — Gilbert v. Jarvis 

(1869), 16 Gr. 265.— CAN. 

■v. Purchaser's interest in land under 
agreement to btty.l — A purchaser’s 
Interest in land which he has agreed 
to buy is not bound by an execution 
against him, unless he has become the 
registered owner. — Hudson’s Bay Co. 
t). Bullock Farms, Ltd., [1925] 2 

W. W. R. 559,— CAN. 

sx. When bound bp execution .] — A 
chose in action is not bound by execu- 
tion put in the sheriff’s hands, but only 
by seizure thereunder. — Rennie v. 
Quebec Bane (1900), 1 O. L. R. 303. — 
CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (•) V. 

Q i, On homestead trans- 

ferred to wife .] — ^Where a husband 
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transfers bis homestead to Ids wife 
who becomes the real manager of the 
larmlug operations with Idm as her 
assistant, the crops grown by her are 
not exigible under an execution, even 
though she admits that the farm has 
been managed in such way because of 
the existence of the execution. — 
Standard Trusts Co. v. Briggs, 

n i D. L. R. 379 ; [1926] 1 

. R. 832 : 22 Alta. L. R. 113.— 

CAN. 

o ii. On wife's farm worked 

by debtor.] — Held : In the circumstances 
the crop belonged to the husband & 
could be seized in execution. — I^aren- 
tkau V, Harris (1884), 3 Man. L. R. 
329.— CAN. 

o Iii. S. P. Slingkrland v. Massey 
Manufacturing C3o. (1894), 10 Man. 
L. R. 21.--CAN. 

p l. Undivided crop — Debtor 

servant of owner of land,] — (jrop Pay- 
ments Act, R. S. S., 1920, o. 126, as 
amended by 1924, o. 28, which allows 
a sheriff to seize & sell the interest of 
an execution debtor in an undivided 
crop, does not apply to a case where 
the debtor’s Interest does not arise 
under a lease, agreement for sale or 
mtgo., but only under an arrangement 
under vrldoh he was to act as manager 
or servant of the owner of the land on 
which the crop was grown.— Donovan 
w. Beliveau (Sask.), [19291 4 D. L. R. 
900 ; 3 W. W. R. 107.- CAN. 

p iL What amounts to 

division.] — Donovan v. Beliveau, 
[1931] 1 W. W. R. 168 ; 1 D. L. R. 
992.— CAN. 


PART III. SECT. 1. SUB-SECT. 4.— 
E. («) vU. 

e i. Intereid in shares.] — Sayre 

e. Gilfoy. [1926] 1 W. W. R. 992.— 
CAN. 

6 il. .] — The ct. has no 

jurisdiction to appoint a receiver by 
way of equitable execution for the sale 
of the equity in shares of a co. — 
Goodbun V. Mitchell (No. 5) (Man.), 
[19201 3 W. W. R. 622 ; [1930] 1 D. L. K. 
580 ; 38 Man. L. R. 395 ; revsg., 38 
Man. L. R, 298 ; [1929] 2 W. W. 11. 
90.— CAN. 

e iil. Interest ofpendor of land .] — 

A vendor who has retained the legal 
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title aa secmrity for payment of Ms 
purchase money, has. until full pay- 
ment has been made, a benoedal 
Interest in the land which, coupled with 
the legal title, may be seized & sold 
under execution. — Weidmaji v. 
MoOlabt, [19171 2 W. W. K. 210: 33 
D. L. R, (J72.-~CAN. 


e iv. 
Titles Act 


J — The provisions of Land 
iii/ies Acz (Alta.) are such, that a 
legal execution against land cannot 
bind an equitable interest in lands 
rerf stored in the name of a person 
other than an execution debtor, some 
f onn of equitable execution is necessary 
lor the pu 0 )O 8 e. — S eat v. The Som- 
MERVTLLB HARDWARE CO., LtD.. [1917] 

CAN ^ 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (6) vUl. 

sa. Article claimed as fixture by third 
T^rty — Interpleader issue directed — 
Effect of.] — Where an artlole seized 
under a writ of execution against goods 
Is claimed by a third person as a fixture 
the directing of an Interpleader issue 
with respect to it In no way decides 
that It Is a chatteL — Findlay v. 
Menzies, [19281 1 W. W. R. 457.— 
CAN. 


PART HI. SECT. 1. SUB-SECT. 4.— 
E. (e) X. 

u i. Paid to debtors solicitor — 

For paymerU of costs of action.] — Held : 
not liable to atlachment . — Re Fort 
Frances Pulp & Paper Co. v. Tele- 
gram Printing Co., Phillipps & 
SOABTH 15. London Guarantoe & 
Accident Co., Ltd., [1925] 4 D. L. R. 
204.— CAN. 

f i. Jn name of wife <Sr son.] 

— Robert Dollar Co. v. Walker 
(1920), 36 B. C. R. 405.— CAN. 

1 (p. 488) i. — — Shares — Company 
outsiae province .] — Shares in a co. 
which has no pleioe within Manitoba 
where service of process may be legally 
made upon It are not subject under 
sect. 14 of Executions Act, R. S. M., 
1913, 0 . 66, to legal execution. — 
Goodbun V. Mitchell (No. 5) (Man.), 
[1930] 1 D. L. R. 680 ; 38 Man, L. 
R. 395 ; [1929] 3 W. W. R. 622 ; 

revy., 38 Man. L. R. 298 ; [1929] 2 
W. W. R. 90.— CAN. 


PART HI. SECT. 1, SUB-SECT. 4.— 
E. (e) xiii. 

t !. Kassop V. Evans (1900), 

8 Nfld. L. R. 396.— NFLD. 

f ii. Not ship sold under 

Admiralty judgment .] — VanEvert v. 
Grant (1862), 21 U. O. R. 642.— CAN, 
il. Property of wife under bill of sate — 
Execution credtior of husband .] — The 
execution crexlltor of husband cannot 
seize a ship owned by the wife tinder 
an unregistered bill of sale. — Dicks 
V. KeayS, 11936] 2 D. L. R. 5S ; G 
F. L. J. (Can. ) 69.— CAN. 


PART UI. SECT. 1, SUB-SECT. 4.— 

£. (•) XV. 


q 1. .] — In order to be entitled 

to an exemption from execution with 
respect to the tools or implements of his 
trade, debtor must have been actually 
foilovnng the trade at the time of the 
seizure. — M oLbod e. Girvin Central 
Telephone Assocn. (Sask.), [1926] 
1 D. L. R. 216; [1926] 1 W. W. k 38 
—CAN. 


« i. Automobile — Used for business. I 
— The judgment debtor, the salaried 
manager of a building oo., claimed 


exemption for an automobile which 
he used exclusively & continuously 
in superintending the erection of 
houses by his co. in different parts 
of the city. The contract between 
him & the oo. did not require him 
to supply an automobile, & did not 
define his duties or the method to 
be followed in performing them ; — 
Held : the antomoblle was hot exempt 
under Exemptions Act, R. S. M. 1913, 
0 . 66, a. 29 ( / ), as amended by 1925 
Act, 0 . 20. — Goldsmith v. Harris, 
[19281 3D. L.R. 478; I192812W.W.R. 
401 ; 37 Man. L. R. 389.— CAN. 

a il. Used for agriculture .] — 

An automobile is not exempt under 
Exemptions Act Amendment Act, 
1935, unless inter alia It Is one used 
for agricultural purposes. — Western 
Groci^, Ltd. v. Kay, [1935] 3 

W. W, R. 320 ; affd., [1936] 1 W. W. R. 
381.— CAN. 

a iii. .] — A motor oar used by its 

owner, whose sole occupation was that 
of a fisherman, to haul fish from the 
lake where they were caught to 
market : — Held : a “ neoessary ” with- 
in Executions Act, R.S.M., 1913, 
8. 29 ( / ), as amended, & therefore 
exempt from seizure. — Zelenisky v. 
ISFIELT), [19351 2 W. W. R. 45 ; 43 
Man. L. R. 100.— CAN. 

sw. Agricultural implements .] — Under 
sect. 29 ( / 1 of Executions Act, R.S.M., 
1913, which exempts infer alia “ agri- 
cultural implements ** to the value of 
$800, the exemption is not restricted 
to one set of Imploments. — B anque 
Oanadibnne Nationalk V. Houde, 
[1985] 1 W. W. R. 421 ; 2 D. L. R. 
808 ; 43 Man. L. R. 27.— CAN. 

sz. Building materiaU .] — Materials 
acquli-ed by a debtor for the purnose 
of building a house on his homestead 
to replace one thereon which has been 
destroyed by fire are not made by 
Executions Act, R. S. M., 1913, or 
otherwise, exempt from seizure under 
executions. The words *' or other 
person following ** mechanic, ai-tisan, 
machinist, builder, contractor,” in 
sect. 39 of said Act must be construed 
as ej'usdem generis. — Rosmus v. Bazay, 
[1936J 2 W. W. R. 175; 2 D. L. K. 
736 ; 14 Man. L, R. 192. - CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) xvi. 


o (p. 493) i. Part ofwoceeds 

consisting of mortgage.] — Held : not 
exempt. — Massey - Harris Co. v. 
SCHRAM (1902), 6 Terr. L. R. 338.— CAN. 

0 (p. 493) ii. Whether pro- 

ceeds exempt. }-~Pxym>rv. Colton (19081, 
1 Sask. L. R. 288 : 7 W. L. R. 820.— CAN. 

0 . (p. 493) iii. Effect of 

Exemptions Ad. R> S. ilf., 1913, s. 40.) 
— Property exempt from seizure under 
a writ of execution, disposed of by the 
Judgment debtor to a third person, 
cannot be reached by the judgment 
creditor, whether on grounds of fraud 
or otherwise. The oontontlon that the 
claim for exemption must be made by 
the debtor is met by the prohibition In 
Exemptions Act, R. 8. M., 1913 (c. 66), 
8. 4(), — SpRtTHS' V. GBKOORTK & 
BOYCUM, [1930] 1 W. W. R. 378 ; 1 
D.L. R.896; 38 Man. L. R. 477.— CAN. 


d <p. 493) 1. .J — Massey tj. 

IoClblland, Baker v. McCleli^nd 
1895), 2 Terr. L. R. 179.— CAN. 

d (p. 493) ii. S. P. Booz t>. Spill^ 
1905), 6 Terr. L, R. 225 ; 1 W. L. R. 
66 ; 2 W. L. R. 280.— CAN. 

h (p. 493) i. .J~~A motion 

5r final judgment for the sale of l^d 
nder a registered oertlfloate of Judg- 
iftnt will not be granted unless pitf. 
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has pleaded In his statement of claim 
or shown by aflftdavlt that the land la 
not exempt as the homestead of the 
debtor. Where a transfer of a home- 
stead Is colourable only & the title is 
held upon a secret trust lor the 
transferor, it does not deprive him of 
his right of exemption. — Dayholos %>. 
Kuniec, [1928] 1 W. W. R. 691.— CAN. 

k (p. 493) i. .1— Pltf. brought 

this action for a declaration that 
executions registered by deft. In the 
execution regiwter In a land titles office, 
against the lands of pltf., were not 
a charge or lien on certain land 
described, which pltf. claimed as his 
homestead, & for the removal of the 
executions from the register : — Held : 
if pltf. had established that the land 
described was his “ homoHtead,” within 
Exemptions Ordinance, It was so only 
for the time that it was occupied by 
the debtor & his family ; there might 
be a change ; & any declaration would 
apply only at the particular moment 
when made. — G ilmore v. Caixiks 
(1911), 10 W. L. R. 545.— CAN. 

k (p. 493) ii. .1 — Pltf. applied to 

have taken off the register of the title 
of land transferred to her by her 
husband, a certain execution obtained 
against her husband, on the ground that 
at the time of such transfer the land 
w'as her hnsband’s homestead Si os 
sneh exempt under Exemptions 
Ordinance. On the facts : — Held : the 
land was, at the time of the transfer to 
pltf., her husband^s homestesad, &, 
therefore, exempt from seizure. — Hart 
V. Rye (1014). 27 W. L. R. 9.— CAN. 

k (p. 493) iii. .1 — A homestead 

under Homesteads Act (Saak.) means 
the homo of the debtor, the actual 
residence of himself & his family, & 
includes the lot upon which the 
dwelling-house Is situate, according to 
the registered plan of the same : — - 
Held : Exemptions Act, s. 2 (10), 
applied.— OVERTON t?. Gkrrity (1916), 
34 W. L. R. 875.— CAN. 


k (p. 493) iv. Whether exemption 

extends to members of family .] — 
Meunier V. Doray (1906), 6 Terr. 
L. R. 194.— CAN. 

k (p. 493) V. Whether exemption 

extends to proceeds of voluntary sale .] — 
There Is nothing in Exemptions Act, 
R. S. A., 1922 (c. 9.5), which carries the 
exemptions accorded a homestead Into 
the proceeds resulting from a voluntary 
sale of It by the execution debtor. — 
John Deere Plow Co., Ltd. v. 
MoEachran, [1930] 1 W. W. R. 622 ; 
2 D. L. R. 796 ; affg.. [1930) I W. W. R. 
561.— CAN. 


k (p. 493) vl. Building used for 

business ,] — Under Exemptions Act, 
R. S. A. 1922 (c. 95), a debtor’s right 
to the homestead exemption is not 
affected by the fact that the building 
occupied In part by him as his home ia 
used In the main for business or other 
pui’poses ; nor is It affected by the 
nature of his title to the land, c.y. by 
the fact that ho is a tenant in common. 
— Re CiHERNiAK Fs'I'ATK, 950 J 1 
W. W. R. 676 ; 11 C. H. R. 325 ; 

[1930] 2 W. W. II. 356 : 3 I). L. R. 
994 ; 11 C. B, R. 444.— CAN. 

k fp. 493) vii. .] — Under 

Exemptions Act, R. S. A., 1922, a 
debtor’s right to exoroptifia with 
respect to his homo is not affected by 
the fact that the building occupied in 
part by him as his homo Is need In tho 
main for business or other purposes. — 
Canadian Credit Men’s Trist 
ASSOCN. V. Umbel & Gillespie Grain 
Co.. Ltd., [19311 3 W. W. R. 146.— 


CAN. 

k <p, 493) vill. Crop grown on 
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by iiubHo aiictioii--> 
^ ^ ^ _ possession — Ewutlon 

creditor p^nt at saleO— iJeW .• the goods 
coi^u not tws taken in execution by such 
execution creditor. — Wooderman v, Bal- 
DOCTK (18 ID), 8 Taunt. 676 ; 3 Moore, 0. P. 
11 ; 129 B. K. 547. 

Armotaiions : — ^Kefd. Aldred t>. Constable <1844), 3 L. T. 


O. S. 299 ; Hickman t?. Cox (1867), 30 I*. T. 0. S. 279 ; 
Barker e. Furlons, fl8911 2 Ob. 172. 

780. Add. Annotation :--^Consd. Leitch (Willia^) & 
Co. V. I^ydon, Barr (A. G.) & Oo. v. Mac- 
geoghegan (1930), 47 T. L. E. 81. 

750. Add. Citation : — previovA proceedings^ S 0. & 

P. 524.. N. P. 


homestead A — Exemptions Act, K. 8. S., 
1920 (o. 61), does not exempt the crop 
g^wn on a homestead. — -liUOiUK v, 
&AUB. [19301 1 W. W. R. 17 ; 1 
D, L. R. 927 : 24 S. L. R. 350.~-CAN. 


k (p. 493) ix. Debtor tmaiU in 

camTTwm.l— The fact that the Interest 
of a debtor in the property occupied by 
him as a home is that of a tenant in 
common does not disentitle him to the 
benefits of sect. 2 (j) of Exemptions 
Act, R, S. A., 1922 (c. 93).— Neve, 
Ranaqhan & Cope, Ltd. v. Mottlet & 
Motley, [19301 3 W. W. R. 109; 4 
n. L. R. 69.— CAN. 


k (p. 493) X. .1— The homestead 

exemption which Is allowed by 
Judgments Act, R. S. M., 1913. is more 
than a mere personal right in the male 
head of the family. Therefore, where 
an insolvent husband made a voluntary 
transfer to his wife of the house, 
valued at $3,600, In which they & their 
family were residing: & on which they 
continued after the transfer to reside, Sc 
a creditor of the husband who re- 
covered judgment against the husband 
shortly after the transfer sought an 
order for the sale of the property with- 
out regard to the transfer : — Held : the 
right of exemption continued, & while 
the Judgment creditor could proooed 
to a sale because it appeared that the 
property was of a value In excess of 
$1,300, yet that such proceedings, if 
taken, must be In accord with the pro- 
visions of the statute, which In parti- 
cular requiro that $1,.300 be provided 
for by the judgment creditor in advance 
of the completion of the sale. Deft, 
wife would In such event be the party 
to whom such amount should be paid. — 
DoanmoN Bank v. Litster, [1933] 
2 W. W. R. 369; 41 Man. L. R. 404.— 
CAN. 


k (p. 493) xi. Personal property 

of Indian — Motor boat .} — A gasolint; 
boat of which deft., an unenfranchised 
Indian, was a part owner ; — I/cld ; 
under the circumstances not to be 
property of an Indian on a reseiwe & 
not property whhih sects. 102 & 105 
of Indian Act, E. S. C., 1927, pre- 
vented from being seized under execu- 
tion.— Pope V. Paul, [19371 2 W. W. R. 
449.— CAN. 

p (p. 493) 1. Personal 

residence not necessary .} — A homestead 
can be “ in the use & enjoyment of the 
widow & children or widow or children,” 
within sect. 6 of Exemptions Act. 
R. S. S., 1930, without personal 
residence by the widow or children 
thereon. The right to use & enjoy 
includes the right to let & to the rents 
&; profits therefrom. Therefore where 
provision must be made for the main- 
tenance & support of a deceased’s 
dependants, 3c it is not feasible nor in 
their interests to continue in actual 
personal rosldenoe of the homeplace or 
homestead, they may claim the rents 
Sc profits therefrom for maintenance 
& support . — He MoEaohen Estate, 
[19331 2 W, W. R. 177.— CAN. 


1 i. .) — When debtor Is in actual 

residence on certain property belong- 
ing to him, such property Is primd 
fade exempt under Exemptions Act, 
R. S. 8,, 1920, k the fact that the wife 
of debtor happens to own a house 
that had been previously used as the 
family home cannot deprive debtor 
of the right to claim the exemption* — 
Salter & Arnold, Rtd. r, Dillman^ 
[19241 2 W. W. li. 1226.— CAN. 


I ii. .} — Under Exemptions Act, 

R. 8. S.. 1920, the home of a debtor is 
free from seizure under execution so long 
as he uses It as his home, even though its 
value is in excess of $3,000. There is 
no power given to the sherifi to sell the 
home & earmark $3,000 of tbe pro- 
ceeds for the benefit of the debtor. The 
intention of soot. 23 of Bkpcy.Act Is that 
the exemptions Act of each province 
should stand unimpaired Sc bo effec- 
tive notwithstanding the fodoral legis- 
lation.— Re Hates, [19311 1 W. W. R. 
301 ; 26 S. L. R. 267 ; r2 C. B. R. 226. 
—CAN 

m (p. 493) 1. .1— 

Baker r. Gn.LUM (1908), 1 Sask. L. R. 
498 ; 9 W. L. R. 4^.— CAN. 

q j — ^M oLatchie V. 

McLeod (1890). 0 Man. L. R. 452.— 
CAN. 

q li. Exemptions Act. AUa . — 

Not applicable against Crown.) — R. 
tt. O’Brien, U9241 1 D. L. R. 222 ; 
[1924] I W. W. n. 104.-- CAN. 

q Hi. Rents dt profits of.) — The 

exemption of a homestead from seizure 
under execution does not extend to 
the rents & profits thereof, beyond the 
personal property spoclfled. — Wilkins 
V. Miner (Alto.), [19271 1 D. L. R. 288 ; 
[19261 3 W. W. R. 778.— CAN. 

q iv. Proceeds of sale of .) — 

There Is nothing In Exemptions Act, 
R. 8. A., 1922, which carries the 
exemption accorded a homestead IntD 
the proceeds resulting from a voluntaiy 
sale of It by the execution debtor, even 
though he is still in the actual occupa- 
tion of It. — Regal DrsTRiBiTTORg, 
Ltd. V. Frbele, [10311 3 W. W. R. 
299 ; 1 D. L. R. 043 ; 26 Alta. L. R. 
279.— CAN. 

q V. Craps.] — The unexpirod 

portion of a lease of land Is not exempt 
under Exemptions Act, R.S.A., 1922. — 
Re SooTT Estate, [1936] l W. W. R. 
325 ; 5 F. L. J. (Can.) 3.— CAN. 

a (p. 493) I. Goods of business — Carried 
on in name of wife — Managed entirely 
by husband .) — Meakin v. Samson 
(1878), 28 C. P. 365.— CAN. 

a (p. 494) I. Income of tmist fund .) — 
Deft.s father devised his estate to 
trustees upon the trust, among others, 
** to pay my eon A. [deft.] the Interest 
of the sum of $800 annually during 
the term of his natural life.” An order 
was made by the master In chambers, 
directing the trustees to pay over the 
interodt, from time to time nocniing, 
to pltf., who was a judgment creditor 
of the son. — Llo yd ». Wallace (1882), 
9 P. R. 335.— CAN. 

a (p. 494) II. Goods of third party 
subjed to landlord* s lien .) — Where goods 
lielonglng to a third party are subject 
to a landlord’s lien such goods are 
liable to execution In respect of a 
mairistmte’s ct, judgment for arroar 
rent, without a separate action against 
the owner of such goods. — CoiiUMBU 
Furnisiuno Co. v. Goldblatt, [1929] 
App. D. 27.— S. AF. 

k <3*. 494) i. .] — Byers v. 

Murphy (1893), 3 Terr. L. R. 169. — 
CAN. 

tk. TVwck of truckman — Exempt .) — 
Re. Lyons. [1934] 1 D. L. R. 432.— 

CAN. 

PART III. SECT. 1. SUB-SECT. 4.— 
E. (f) i. 

710 ill. He Bank op Mont- 
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REAL t». TANNAS, TANNAS V. 

OF Montreal, [19261 8 D. L. R. 1079. 
—CAN. 


PART III. SECT, t, SUB-SECT. 4.— 
E. (I) ii. 

p f. Sale — No change of pos- 
session .) — Judgment In favour of the 
execution creditor affirmed. — l^TTi- 
(4REW V. Thomas (1885), 12 A. R. 677. — 

CAN. 

p ii. Of land.]— Whore an 

agreement for the sale of land provides 
that in case the vendor becomes entitled 
to cancel the contract, he shall have the 
right to enter Into Sc possess any 
improve monta on the land, & to apply 
the net receipts therefrom upon the 
contract, the taking possession by the 
vendor will xirevent tbe goods so 
possessed from being exigible under 
writs of execution against the pur- 
chaser . — Rt Canadian Paoifto KY, 
Co.. Crown Lumber Co. v. MoKbnzib 
(1916), 10 W. W. R. 1370.— CAN. 

ai. .] — Jeanette Duf^is Co. v. 

Hknish, [1932] 2 D. L. R. 811 ; 6 
M. P. R. 1.— CAN. 

sm. Restraint of sale — Interest 
necessary .) — In order for a third party 
claiming an interest In goods seized 
under execution to be able to prevent 
tbe sale of such int-erest, w’hetber in 
whole or in part, he must have an 
exclusive right in such interest, — 
Seitz v. Bank op Montreal, 11933] 2 
W. W. R. 70.— CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) Ui. 

I, H .] — The fact that goods 

exempt from seizure under execution 
are included In a chattel intge. made 
by the debtor does not deprive the 
debtor of his right of exemption. — 
Findlay v. Menzies, [1928] 1 W. W. R. 
457.— CAN. 

0 i. Not in possession of debtor — 

Onns of proa/.] — On an interpleader 
issue between an execution creditor 
& a claimant of goods which, at the 
time of their seizure under tbe 
execution, were not in the possession 
of the execution debtor, the onus is 
on tbe execution creditor of showing 
that the execution debtor was the 
owner of the goods or had an Interest 
therein capable of being seized under 
tbe execution ; & ho must make out 
a rtrimd facie case before the claimant 
can be put to proof of his ooso. — 
Stewart t). Currie. Canadian PAcmo 
Ry. Co, t>, Stewart, [1928] 1 B. L. R. 
842 ; [19281 1 W. W. R. 206 ; 22 Sosk. 
L. R. 361.— CAN. 

PART III. SECT. 1. SUB-SECT. 4.— 
E. (f) X, 

I. S. P. Kilbride r. Cameron 
), 17 O. P. 378.— CAN. 
r ii. S. P. Massbt-Harris V. Moore 
( 15^06), 6 Terr, h. R. 75.— CAN. 

k i. Transfer of property to trustee — 
In fraud of creditors — Attachment sus- 
tained .) — THOMPSON t>. Ellis (1883), 
16 N. 8. R. (4 R. & G.) 807.— CAN, 


(1^67h 


PART III. SECT, t, SUB-SECT. 4.— 
£. (I) xl. 

d (p. 600) 1. .1— 

Seale v. Gray, [19321 3 D. L. IL 667. 
—CAN. 

sd. Property of hutbandStandino 
in name of wife .) — In an aotloxt against 
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L. T. b. a 269 ; 
45 ; 7 W. R. 162. 


V. Sturmby (1859), 32 

23 J. P. 88 ; 5 Jur. N. 8. 


804. Add, Annotation : — Held. Bosworthick: v, 
Bosworthick (1926), 136 L. T. 211. 

805. Citaiiona : — Omit “ 0. A.*’ 


817a. .*1 — Tocock v, Honyman (1602), Yelv. 

6 ; 80 B, R. 5. 

Retd. Moriton v, Stevens (1741), VYUles 
271 ; Giles t>. Grover (1832), 9 Bing. 128. 

836. For “ & flnaUy •* read ‘‘ 

Not flnaily.'* 

880. Add, Annotation : — Reid. Leitch (William) & 
Co. V. Leydon, Barr (A. G.) & Co. v. Mac- 
geoghegan (1930), 47 T. L. R. 81. 

881a. May be compelled to sell.] — A non. (1702), 7 
Mod. Rep. 118 ; 87 B. R. 1135. 

883a. .] — ^Bottomlby v. Heyward (1862), 7 

H. & N. 662 ; 31 L. J. Ex. 500 ; 7 L. T. 44 ; 


158 B. R, 695 ; aub nom. BoTBAWUSt 
Heyward, 8 Jur. N. 8. 1156. 

954. Add. Annotation : — As to (3) Hetd. British 
American Continental Bank u. British Bank 
for Foreign Trade, [1926] 1 K. B. 328. 

961. Add. Annotatio7i : — Retd. He Andrew, 

Ottlcial Receiver v. Standard Range & 
Foundry Co., [1936] 3 All K. R. 460. 

1002a. Who Is purchaser lor valuable 

consideration — Creditor-trustee under deed ol 
assignment.] — Sect, 26 (1) of the Sale of 
Goods Act, 1893, provides that a writ of 
ft, fa. shall bind the debtor’s goods from the 
time when the writ is delivered to the sheriff, 
provided that no such writ shall prejudice 
the title to goods acquired by any person in 
good faith & for valuable consideration 
without notice of the writ. 

A judgment creditor issued a writ of ft, fa, 
1 on June 23 & posted it on the same day to 


a man & his wife, brought by an execu- 
tion creditor of the man, for a declara- 
tion that certain property standinK 
in the name of the wife was oxlalble 
under the execution against the hus- 
band : — Held : the facts & oiroum- 
stances adduced in evidence did not 
warrant the inference that the husband 
Intended to defraud creditors. Fraudu- 
lent Intent should not be found except 
upon substantial grounds 8c upon clear 
evidence. — Uortcutson v. Robinson, 
[1928)2 0. L.K. 343 ; 62 O. h. R. 12; 
am,* [1929] 4 I), h. R. 1072; S. 0. R. 
K6.~-CAN. 

sf. Business carried on by husband 
wife — X>etermination of ownership of 
aoods .\ — Mayland V. Dicks, [1930) 
3 D. L. R. 393.—CAN. 


PART m. SECT. 1, SUB-SECT, 4.— 
E. (f) xii. 

sx. Execution against hirer — Eguifctble 
interest of third party in goods.]— -Cir- 
oumstemoes in which such interest was 
preferred to the execution creditor’s 
claim to the proceeds of the goods. — 
Black a. Drouillard (1877), 28 O. P. 
107,— CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) xiv. 

m 1. Fixtures affixed to 

mortgaged freehold .] — Oarson v, Simp- 
son (1894), 25 O. R. 385.— CAN. 


n i. .] — Ferrib V. Oleghobn 

(1860), 19 U. 0. R. 241.— CAN, 


n 11. C, S. U. C. e. 45. ». 3— 

Effect of .] — Ross v. Simpson (1876), 23 
Or. 652.— CAN. 


n ill. .] — SMiTm Ltd. v. Van- 
couver Cremation Society (1914), 
29 W. L. R. 150 : 20 D. L. R. 214.— 

CAN. 


PART III. SECT. 1, SUB-SECT. 4.- 
E. it) XV. 

p 1 , j — G urnet v. James (ISCO) 

10 U. O. R. 156.— CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) xvi. 

■ I, Assets in ftiiuro.} — An 

execution on a judgment of assets 
in fuiuro Is invalid If Issued without 
leave after application made under 
r. 451.— Smith’s Estate, Cana- 
dian Guarantee Trust (Do. a. 
Delislb, [19241 4 D. L. R. 1288 ; 
[1924] 3 W. W. R. 816.— CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (g) ii. 

81 7 i. Proper^ dill remains in debtor, ] 
— Russell a. Reid, [1928] 1 D. L. R. 
628.— CAN. 

fty. Attachment under Abeeondino 
DditoraAcl, )— Starr a. Munobt (1843). 
3 N. S. R. (2 Thom.) 244.— CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
F. (a). 

c I. .1 — Rapeljk 

(Shkripp) a. Finch (1856). 14 U. C. R. 
249.— CAN. 

y I. Right to place husband or wife of 
debtor in possession.] — Tboiu 5 ;b Act 32 
of 1917. Ord. 25, r. 5. does not expressly 
forbid the appointment of the husband 
or wife of a debtor os a person In whose 
chaw property attached may be left 
by the messenger, a husband who is a 
man of no standing & worth nothing 
is not a suitable person to place in 
charge of property attached in respect 
of a debt of his wife. — Kotze a. .Tohn- 
80N, [1928J App. D. 313.— S. AF. 

PART III. SECT. 1, SUB-SECT. 4.— 

F. (0). 

e i, — Whore execu- 

tion has been lo^od upon goods, 
the sheriff is not bound to leave an 
oflaoer continuously In possession, & 
the absence of such oraoer, if satis- 
factorily explained, does not amount 
to Ruoh an abandonment of possession 
as will entitle other persons claiming 
the goods to take possession of them. — 
Re Murphy (1927), 27 8. R. N. 8. W. 
503 ; 44 N. S. W. W. N, 189.— AUS. 

PART in. SECT. 1 , SUB-SECT. 4.— 
H. (a). 

sz. Place of sale .] — A sheriff cannot 
lawfully sell goods on deft.’s premises 
without his permission, & any person 
going on the premises to purchase may 
be ti’eated as a trespasser. — ^M cMastkr 
a. McPherson (1839), 6 O. S. 16. — 
CAN. 

sa. Payment' — What amounts to .] — 
Caruall a. Montreal Bank (1861), 
21 U. 0. R. 18.— CAN. 

sb. Setting aside sale — After con- 
firmation .] — In the abHOnoe of fraud 
or oollusiou, a sale in execution, which 
has once been confirmed, cannot be set 
aside because the decree under which 
it was held was at first Incorrectly 
drawn up, & has since been amended 
Agha Husain a. Qasim Ali (1925), 
I. L. R. 48 AU, 94.— IND. 


PART III. SECT. I. SUB-SECT. 4.— 
H. (b). 

Bd. NoturUhstanding notice of alleged 
defect in execution.]— McPtiail a. 
McKinnon (1868). 7 N, 8. R. 168.— 

CAN. 


PART III. SECT. 1. SUB-SECT. 4.— 
H. (i) fi. 

916 vii. .1— An execution 

creditor can take only the priroise 
interest, & no more, which the debtor 
possesses in the property ^ized.— 
t McLean, [1928] 4 D. L. R. 


45 


917 ; [19281 3 W. W. R. 328 ; 37 Man. 
L. R. 525.— CAN. 

if. Purchaser estopped from daiming 
goods as his own .] — Ruttan a. Weller 
(1855), 14 U. 0. R. 44.— CAN, 

PART III. SECT. 1. SUB-SECT. 4.— 
H. (j). 

940 iv. .] — Maofie a. 

Huni’er (1882), 9 P. R. 149. — CAN. 

*g. Proceeds not exceeding amount 
of landlord's claim .] — Where the sheriff 
sells goods for a sum not exceeding 
the landlord’s claim, 8r. the execution 
creditor claims the money, It is a 
sufficient answer to show that the land- 
lord has a good claim to the money, 
although it has not been paid over to 
him. — Lambert a. Clement (1897), 
11 Man. L. R. 619.— CAN. 

bJ. Payment of preference claim for 
wages — When waoe-eamer entitUd to 
preference.}— CAMPBKhL a. (Xeuoh 
(1920 \ 28 B. C. R. 3^'^.— CAN. 


PART III. SECT. 1, SUB-SECT. 5.— A. 

o i. .) — Street a. Glars 

(1840), 3 N. B. R. (1 Kerr) 165.— CAN. 

965 li. .] — Hart a. Rey- 

nolds (1863), 13 O. P. 601.— CAN. 

967 I, In respect of what goods — Not 
iy seized under Absconding 

's Act .] — Stanton a. Johnston 

(1858), 9 N. B. R. (4 All.) 54.— CAN. 

967 ii. Not goods of third party.] 

— Robinson a. McIntosh (1899). 4 
Terr. L. R. 102.— CAN, 


A i. Right of sheriff to inquire 

into claim.] — Where a landlord makes 
a claim for rent to be deducted out of 
the proceeds of an execution, the 
sheriff is entitled to a reasonable time 
to inquire Into the demand ; & where 
the tenant had denied that any rent 
was due, & the landlord refused to 
allow the sheriff time to make the 
Inquiry, the ot. refused the rest of nn 
application to compel Uic sJierlff to 
pav the rent, — Nowliv r. Avdkhho.v 
1849), 6 N. B. n. a All.) 497. —CAN. 

■k. In respect of what goods — Goods 
held under conddimml sale ogreeTnait.]-' 
Where goods in tho possos^ion of a 
tenant under a conditional sale 
mont are seized under an execution 
against the tenaiit the landlord is 
entitled to tho protection of « Anne, 
c. 14, only to tho exigent to which nlfl 
cialin for rent exceeds the conditional 
vendor’s lieu, even though the agree- 
ment waa not registered as required by 
(Conditional Sales Act, & was, there- 
fore, Invalid as against the exocutl »n 
creditor. — O ghlvie Flour Mills Oi., 
Ltd. V. Becker & Wood & Snihur, 
[1931] 1 W. W. R. 278 ; 2 D. L, R. 
445 ; 26 Alta. L. E. 257.— CAN. 
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the sheriff’s officer, who received it at 9 a.in. 
on June 24. At 5 p.m. on June 24 the 
debtors executed a deed of assignment to 
the claimant as trustee for their creditors. 
On June 25 the sheriff took possession of 
the debtors’ goods. The trustee was himself 
one of the creditors, but no other creditor 
had assented to the deed before the seizure : 
— Held : as the trustee was a creditor he had 
given consideration by executing the deed of 
assignment &; thereby releasing the debtors 
from their debt to him Aj he was therefore 
within the proviso to Sale of Goods Act, 
1893 (c. 71), 8. 26 (1 ). — ^Beebes & Co. v. 
Turner’s Successors (1931), 48 T. L. R. 61. 

104<3. Add. Annotation : — Dlstd. lie Fredericke & 
Whitworth, JSx p. Hibbard, [1927] 1 Ch. 253. 

1069. Add. Annotation : — Refd. Re Forder, Forder 
V. Forder, [1927] 2 Oh. 291. 

1224a. Failure to remove goods — Liability to 
execution creditor — ^Measure of damages.] — 

Pltf. recovered judgment against C. for a 
certain sum, the order providing for payment 
by instalments & providing that, in the case 
of default in payment of any instalment, 
execution might issue for the whole debt & 
costs remaining unpaid. 0. defaulted in 
the x^^^-yiuent of one instalment & pltf. 
immediately caused an execution to be 
levied upon C.’s business premises. The 
bailiff, by an assistant, went into possession 
seized certain furnitxire. O. paid the 
amount of an instalment into ct. tSc the 
amount then owing, together with certain 
fees, was £41 19s. 8d. 0. urged the assistant 

bailiff not to remove the furniture, some of 
which C. had agreed to sell. L., a friend of 
C., said tliere was an application being made 
to the ct. to stay tlie execution tliat he was 
ready pay the money into ct. as a deposit 
pending the application. The assistant bailiff 
accepted this arrangement &; gave a ret^eipt 


for the £41 lOs. 8d., stated to be received of 
C. on account of the debt, etc.,” with a note 
at the foot “ paid by L. as deposit pending 
application.” Upon the application being 
made it was ordered that, upon C. under- 
taking to discharge the balance of the debt 
costs by regular instalments & iiaying the 
costs of the execution, the warrant of execu- 
tion should be set aside & the £41 19s. 8d. 
returned to L., but in default of the jiayment by 
C. of the costs of the execution the £41 19«. Sd. 
was to i*emain in ct. to attend tlie further 
order of the ct. Pltf. appealed to the Ct. 
of Appeal. The appeal was allowed & a new 
trial ordered to determine whether L. paid 
the money as agent for 0. or otherwise. The 
coimty ct. judge’s order was held to be irre- 
gular, for, if li. paid as sucli agent, the debt 
was discharged the execution was at an 
end, & no further order could be made with 
regard to it, if he was not an agent no 
order could be made in respect of the sum 
paid as a deposit, as L. was not a party to 
the action. Further, the county ct. judge 
had jurisdiction only to stay th(* execution 
<te not to set it aside. L. was then joined as 
a party & at the new trial the judge held that 
the payment by L. gave pltf. no right to the 
money, being satislied that (’. was unable 
to discharge the instahnt;nts due under tlie 
judgment he ordered the execution to be 
suspended upon the terms of a new order for 
jiayinent by instalments. Pltf. was ordered 
to pay L.’s <josis of that application, A C.’s 
costs of both applications, sucli e.osts to be 
set off against the costs payable by C. to 
pltf. under the ordc^r of the Ct. of Ajopeal. 
C. failed to make any payment under the 
new order for iiLstalments & pltf. tlit^reupon 
claimed from the bailiff, as damages suffered 
by reason of the assistant bailiff’s breacli of 
his duty t(.> remove the furniture seized under 
the exi^cution. the amount of his judgment 
debt, \a,'s costs, (’.’s costs, his own coshs 


PART in. SECT. 1 . SUB-SECT, 7. 

q i. .] — Mahon v. Crowe 

1896), 28 N.S. R (10 R. & G.) 250.-— 

CAN. 

Q II. Sale bond fide.]— On 

an Interpleader Issue between a buyer 
of ffooda from an execution debtor & 
an execution creditor whose execution 
was in the hands of the sheriff prior to 
the sale : — Held : the sale was bond fide. 
it was followed by “ an actual & con- 
tinued change of poesosslon ” sufficient 
to satisfy Executions Act, R. S. S. 1920, 
o. 62, 9. 2, &, the buyer’s absence of 
knowledge of the execution having been 
established, the buyer was entitled to 
the goods under the proviso in said 
soot. — Wilson v. Matthewson Bros. 
& MaUKRNIN, [19281 3 U. L. R. 276 ; 
[1928] 2W.W. R. 136; 22 Sask. L. R. 
543.— CAN. 

q jii, Neceaetty for con- 

tinned change of possession.]— The fact 
that a purchase of goods from a person 
against whom the sheriff held -writs of 
execution was made in the utmost 
good faith does not, under Executions 
Act, R. S. S., 1930, entitle the buyer to 
hold the groods against the execution 
creditor unless he can also establish 
both that he did not know of the 
existence of the execution, & that the 
sale was followed by an actual chanM 
of possession of the goods from the 
debtor to himself which was continued. 
— ^Morrow e. Western Empire Life 
Assubanoe Co,, Ltd., [1933] 2 W. W, 
R. 393.— CAN. 

il. daaionee — Aasionnient not fUed .] — 
Held : the execution prevailed,^ — 


Oarsoallen V . Hoodie (1856), 15 
U. C. R. 92.— CAN. 

sm. Want of noiice of writ — 

Onvs of proof .] — Ross v. Orkighton 
(1890), 40 N. S. R. 131.— CAN. 


PART III. SECT. 1, SUB-SECT. 9. 

»p. On application of Creditors* Relief 
Act. 1922.J — Terminal Grain Oo. v. 
S*ODERBERG, [19251 1 D. L. R. 313; 
[1925] I W. W. R. 9.— CAN. 


sq. — — A seizure of goods having 
been made under execution an order 
was obtained for their removal & sale. 
Before the day set for the sale, the 
debtor paid the whole amount of the 
execution to the sheriff : — Held : the 
money so paid was money “ le-vled *’ 
within Creditors’ Belief Act, 1922, it 
ha-ving been paid by the compulsion 
of the seizure & the means taken to 
realise. — B adiuk v. Moore (Alta.), 
[1 930] 1 D. L. R. 47 ; [1929] 3 W. W. R. 
115.— CAN. 


PART 111. SECT. 1, SUB-SECT. 10.— A. 

1020 i. Return as evidence — Con- 
clusive against sureties .] — 'Shutbr v. 
Graham (1848). 2 U. O. B. 164.— CAN. 

I I, Prisorwr not deprived of 

supersedeas .] — The issuing of a fi. fa.. 
which is not returned, will not deprive 
a prisoner of a supersedeas. — Jackson 
V , Black, Bainbridoe e. Black, 
Cabvill V , Black (1868), 9 N. B. R. 
(4 AD.) 79.— CAN. 

IT. Indorsement of writ] — It is 
a condition precedent to an action 
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under Cos. Act, k. 55, that an execution 
against a co. is returned unsatisfied 
in whole or In part ; & to enable the 
action to be brought, even where the 
CO. has become bkpt., a return is not 
sufficient unless it Is indorsed on the 
writ as required by r, 629, & a certificate 
is filed as required by r. 632. — 
Crowder V. Coleman, [1924] l D. L. R. 
849 ; 1 W. W. R. 374 ; 20 Alta. L. R. 
1.— CAN. 


PART III. SECT. 1, SUB-SECT. 11. 

d i. Convicting claims.] — The ot. 

wlU not grant a rtu© nisi to compel 
a sheriff to pay over money ooUocted 
under execution where there are oon- 
fiicting claims to the fund, but will 
l(^ave the parties to their remedy by 
action. — Scott tJ. Angus (1854), 2 
N. S. B. (James) 183.— CAN. 

e I /Tor money realised by 

bailiff — Onus of proof.}— A sheriff Is 
responsible for all money realised by a 
bailiff in executing a fi. fa., where the 
bailiff was appolntea by & paid by 
the ahorllt, & In an action against a 
sheriff for money realised on a fi. fa. 
by bis bailiff & not accounted for, the 
burden is on the sheriff to prove that the 
bailiff was appointed by the Lieutenant- 
Governor in Omnoll.— Ross v. Fiset, 
[19261 3 D. L. R. 289 ; [1926] 2 
W. W. R. 422 ; 20 Saek. L. R. 653.— 
CAN. 

© a. Time for briTtging — Public 

Officers ProtecHon Act, 1923 (o. 19).J 
— Holden v. Mxlbitrn (Saak.), 
[1927] 1 B. L. R. 271; [1926] 3 
W. W. R. 701.— CAN. 
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the costa of the appeal : — Held : (1) in view 
of the prospective sale of some of the furni- 
ture by (1, there was a chance that in order 
to prevent the removal of the furniture C. 
might have made a payment on account of 
the debt. Pltf. had lost this chance of pay- 
ment by the bailiff’s action, & this chance 
ought in the circumstances to be valued at 
; (2) the bailiff was liable for the amount 
of the costs of the second hearing. The 
costs of the ineffective first hearing & of the 
appeal, for wliich the bailiff was not respon- 
sible, were too remote. — Domink v. Grims- 
DAI.L, [1937] 2 /Vll E. K. 119 ; 10(3 L. J. K. B. 
38(3 ; 150 L. T. 456 ; 53 T. L. R. 498 ; 81 
Sol. Jo. 295. 

1231a. — What amounts to.] — Where* 

imder process of execution from a county 
ct., some goods of a stranger had been taken, 
the mere fact that the execution creditor 
told the bailiff that goods would be claimed 
by a third party, but that such claim was 
not to be regarded : — Held : not to amount 
to a direction to take all the goods, or any 
which were not liable to be seized, so as to 
make the execution creditor personally 
liable. — C ronshaw v. Chapman (1862), 7 
H. & N. 911 ; 31 L. J. Ex. 277 ; 0 L. T. 64 ; 
10 W. R. 323 ; 158 E. R. 738. 

1243. Add. Annotaiion : — Held. Robinson v. Mid- 
land Bank (1926), 41 T. L. R. 402. 


1244. Add. Annotaiion : — Refd. Williams t;. ^Wil- 
liams & Nathan, [1937] 2 All E. R. 559. 

1244a. .] — Where, on a claim being 

made to goods seized by a bailiff, the execu- 
tion creditor does not direct the bailiff to 
give up the goods to the claimant, but 
appears & contests his title in interpleader 
proceedings : — Held : no evidence of a 
ratification by the execution creditor of the 
bailiff’s detention. — Toppin i;. Buckerfibld 
& Cross (1883), Cab. <fc El. 157. 

1250. Add. Citations : — 1 New Pract. Cas. 476 ; 
8tib nom. Rolls v. Senior, 7 L. T. O. S. 60. 

1257. Add. Annotation : — Consd. Swaffer v, Mul- 
cahy, Hooker v. Mulcahy, Smith v. Mulcahy, 
[1934] 1 K. B. 608. 

1281a. Sale without order of court — Sale not con- 
firmed.] — R. V. Blunt (1828), 2 Y. & J. 120 ; 
148 E. R. 857. 

1293. Add. Citation : — 8 Dowl. 97. 

1334a. Appeal from — Lies to Court of Appeal. | 

— Smith v. Tsakyris, [1929] W. N. 39 ; 167 
L. T. Jo 92, C. A. 

1370h. Subject to mortgage by sub-demise.] — 

Smith v. Tsakyris, [1929] W. N. 39 ; 167 
L. T. Jo. 92, C. A. 

1380a. .] — Smith v. Tsakyris, [1929] 

W. N. 39 ; 167 L. T. Jo. 92, C. A. 

1381. In para, for “ case ” read “ estate.” 


PART III. SECT. 1, SUB-SECT, 12. ~C. 

r i. .1 — Mat v. Howland, 

Fitoh & Webb <1869), 19 U. C. R. 66.— 

CAN. 

1280 V. J — A., after 

delivering an execution to a conatabio, 
took him down upon land owned by 
B.. showed lilm hay owned by B,, 
said it was the property of C. The 
constable liaving seized the hav 
under an execution in a suit to which 
B. was not a party : — Held : A, was 
answerable for the oonsequonce of 
what the constable did in obeylug his 
instructions. — Graves v. Spraoue 
(N. B.) (1920), &3 D. L. R. 337.— CAN. 

1280 vi. .] — Deft., having 

obtained an order in a ct. of petty 
sessions against pltf. *8 sou, informed 
the police in charge of a distress warrant 
that the judgment debtor bad a motor 
lorry at L.’s premises ; that he did not 
know Its registered number, but that 
L. would point out the lorry to the 
constable executing the warrant. The 
lorry was seized on L.*s premises. It 
was the property of pltf., & wa.s In the 

E ossesslon of L. os nis ^ent for sale. 

I. did not inform the police of pltf. *8 
claim, & refrained from giving any 
information of the seizure to pltf. 
until after the lorry had been sold. 
In an action bv pltf. for conversion of 
the lorry*. — Held: deft, had so 
intermeddled In the distress as to be 
liable for conversion. — M ort v. Baunes, 
[19281 V. L. R, 56.— A US. 


1243 i. Ratification by creditor — 
Whether giving rise to Hdbiitty-— Wrong- 
ful seizure .] — Where a sherilf acting 
imder a valid writ, by the command. & 
ets the servant, of the ot., seizes rhe 
wrong personas goods, a subsequent 
declaration by the execution creditor 
ratifying & approving the taking can- 
not alter Its character Sc make ifc a 
wrongful taking by the creditor.— 
Ballanttne V. McCulloch & Oo. & 


Sims (B. C.), [1927) 4 D. L. R. 525 ; 
[19371 3 W. W. R. 148.— CAN. 


PART in. SECT. 1 , SUB-SECT. IS.— A. 

o 1, After receipt of attachment.] 

— Held : the sale could not be upheld. 
Sc the attachment must prevail. — 


Riley v. Niagara District Bank 
(1866), 26 U. O. R. 21,— CAN. 

PART III. SECT. 2, SUB-SECT. 2. 

St. Not after dH)t treated by creditor 
as satisfied, ] — Bank op Upper Canada 
t*. Murphy (1850), 7 U. O. R. 328.— 
CAN. 

PART III. SECT. 2, SUB-SECT. 3. 

sv. Delivery of writ — Land bound from 
time of delivery.] — Doe d. Nesmith v. 
Williston (1844), 4 N. B. R. (2 Kerr) 
469.— CAN. 

sw. JVoo/ of.] — The sheriff’s 

deed is primA fade evidence that the 
writ was delivered to the sheriff & 
the land seized Sc sold under it. — 
Mitchell v. Greenwood (1854), 3 
C. P. 465.— CAN. 

PART III. SECT. 2, SUB-SECT. 4.— C. 

1840 i. False return.] — Young v. 
Baby (Sheriff) (1856), 4 0. P. 637. — 

CAN. 

PART III. SECT. 2, SUB-SECT. 5.— A. 

f i. Land of patentee of free grant. ] 

— An execution against the lands of a 
patentee under the Fi^o Grajits & 
Homesteads Act, R. S. O. 1887, c. 26, 
on a judgment obtained for a debt 
Inourred before location of the lands, 
does not operate as a charge against 
the lands when sold by hia devisee, 
even after the expiry of twenty years 
from the date of the location.— /te 
Beatty & Finlayson (1896), 27 O. R. 
642.— CAN. 

1366 i. Land held under joint tenancy.] 
— Lands were conveyed to a man & his 
wife as Joint tenants & not as tenants 
In common : — Held : estates by entire- 
ties having been abolished, the joint 
estate was severable, & the interest of 
one joint tenant could be sold under 
execution.— lie Craig, [1929J l D. L. R. 
142 ; 63 0. L. R. 192.— CAN. 

sx. Land held by tenant in common— 
Claim by other tenants in common for 
rc^ received in excess.] — MoPhehson v. 
McPherson (1883), 10 P. R. 140. — 
CAN. 

gy. .] — Under a judgment 

obtained against a person in a district * 
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Ot. the registrar of the ct., in executing 
such judgment, may seize Sc take imder 
a writ of execution the interests of such 
person in lands as a tenant in common 
& upon the Writ being forwarded to the 
Registrar-General, It is bis duty to 
note it on the folium of the register 
which certifies the title of the registered 
proprietor as a tenant in common. — 
In re Gubs (1927), 28 8. R. N. 8. W. 
226 ; 45 N. S. W. W. N. 32.— AUB. 

BZ. Land held by debtor at time of 
deaih—On Judgment against repre- 
sentative.] — Lands & tenements held 
in fee simple by a debtor at the time ot 
his decease, may be legally taken in exe- 
cution on a judgment against bis exor. or 
administrator. — Forsyth & Richard- 
son v. Hall (1830), Dra. 304. — CAN. 

sb. Estate in hands of executor — 
Judgment against debtor.] — In the Estate 
of Carter, Ascot Timber Co. Pty., 
Ltd. V. (Barter, [19281 V. L. R. 290 ; 
[1928] Argus L. K, 199.— AUS. 

g i. . 1 — Russell v. Russell 

(1881), 28 Gr. 419.— CAN. 

g ii. — Parke v. Riley. 

3 E. & A. 215.— CAN. 

g iii. By heir or devisee — Before 

execution issued.] — Held : a bant') fide 
pui-chaser for value would have a gooa 
title as against creditors. — Rj'in t-. 
Miller (1865), 24 U. O. R. 610.— CAN. 

80 . Land registered in ruinie uf debtor 
— Ownership vested in third party.] 
Held: not oxocntable. — liNioN 

Government (Minister of JuRirou] 
V. Bolam, [1927] App I>. 167.- -S. AF. 


ART in. SECT. 2, SUB-SECT. 5.-C. 
g j, — .] — After a mtge. 

1 fee has bceonio forfeited by uon- 
ayxnent of the inige. money , the 
itgee.’s interest in the premisfjH can* 
ot be sold under an execution against 

— UoE d. Campreli, V. Thompson 
843), 2 Ont. Dig. 3640. — CAN. 

„ lj^ liiyfU of dower in equity of 

Canadian Bank of Com- 
liRCB V. Rolston (1902), 22 C. L. T- 

2 ; 4 O. L. R. 106: 1 O. W. R. 


k i. Interest of unpaid vendor .] — 
The interest of an unpaid vendor of 
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1423*. To cross-references before this case add 1500. Add, Annotation to (3) Refd. Smith v. 
“ See, now. Land Charges Act, 1026 (c. Tsakyris (1929), 167 L. T. Jo. 92. 


land made exigible under an execntlen 
against him by* Land UHtles A-ct, 
K. S. A., 1922, s. 112, inoludes the 
legal estate as aHeoted by the contract 
together with the rights of the vendor 
under the contract ; & it La that estate 
& those rights which are bound by the 
writ Sc may be sold by the aheriif. — 
Morton Sc Co well e, Hoffert, 
3 1>. L. R. 10 ; 11924J 2 

W. R. 529.— CAN. 


k li. Assigned of piirduuer under con^ 
tract of sale ,] — The equltabJc liitei*eet 
of an assignee from the purchawer of a 
contract for the sale of land is exigible 
under a writ of fi. fa. against the land 
of such aaslgnoe. — Ward v, Archer 
(1894), 24 0. K. 650.—OAN. 

k IH. .] — Pltf. sold certain land 

to deft. S. imder agreement for sale, 
whereby he became entitled to a 
transfer npon payment of the agreed 
purchase price Sc compliance with 
stated conditions. Subsequently the 
A. Co. recovered a judgment against 
S., & registered execution In usual 
form against his land. S., after such 
registration, assigned his whole eqult- 
able interest in such laud to deft. T. 
The legal title during this time re- 
mained in pltf. In an action by pltf. 
under the contract, the A. Co. claimed 
a right to intervene as having an 
interest in the land under their wTlt 
of execution : — Held .* having regard 
to the provisions of the Land Titles 
Act, it was evidently tlie intention of 
the Legislature that writs of execution 
should bind only the interests of 
registered owners of land. Sc the 
execution did not bind the equitable 
interest of deft. S. ; (2^ no lien Is 

created by an execution against land, 
only such rights being acquired os are 
given by the Land Titles Act, Sc which 
ore not available as against eqtiitable 
interests. — Canadian Paoifio Rait-* 
WAT V. SlLZER, 3 S. L. R. 162. — CAN. 

sd. Debtor interested in land held bn 
wife — Jnieresi sufficient to disrfuirge 
dchi.]— M acdonadd & Co. v. Tbasdalk 
(1913), 24 0. W. R. 534.— CAN. 

se. What interests may be seised — 
Under amendment to Land Titles Act, 
8. 125.1 — Foss t>. Sterling Loan 
(1915). 8 W. W. R. 569 ; 23 D. L. R. 
540 ; 8 Sask. L. R. 289.— CAN. 


»f. EqwUable interest held as trustee,] 
— C., who had an Interest in certain 
laud, as purchaser from W„ the full 
price not having been paid, assigned 
his interest to pltf. npon trust that the 
latter should support C. Sc bis wife 
for the remainder of their lives, & on 
their death pay all their debts & 
funeral expenses, whereupon the trust 
should oea^e, Sc pltf. should be entitled 
to all the interest of C. In the property 
free from any trust ; Sc pltf. agreed to 
pay to W. the balance of the purchase 
price : — Held : C.'s equitable Interest 
as a purchaser, it transferred to pltf., 
gave the latter no estate In the land, 
save to the extent to which a ct. of 
equity would give O. speciflo per- 
formance or his amement with w., 
Sc that Interest would be taken by pltf. 
as a trust estate, Sc would not be sale- 
able under a vndt of fi, fa, against 
pltf.*s lands. — SIimniab; v. Anderson 
119291 2 D. L. R. 904 i 63 O. L. R. 
428.— CAN. 


PART III. SECT. 2. SUB-SECT. 5.— 0. 

•g. Timber ,] — Where the owner of 
land sells the timber after a writ against 
his land is placed In the sheriff’s hands,/ 
Sc the purchaser outs down Sc removes 
the timber before an Injunction is 
obtained, he is accountable to the 
execution creditor for such timber.-— 
Brown a. Sage (1865), 11 Or. 239. — 
CAN. 


PART III. SECT. 2, SUB-SECT. 7. 

u 1. Where prior assignment 

for benefit of creditors.] — B. made an 
assignment to C. for benefit of his 
creditors. Various executions wore 
Issued against B.’s lands Sc notice 
, thereof filed with the Registrar of 
Titles. C. applied for a certificate 
of title to B.’s lands: — Held: registrar 
must issue the certificate without 
endorsing thereon the exocutions of 
which he has received notice . — lie 
Brooks (1900), 12 W. L. R. 303.— CAN. 

a i. Effect as against assignment 

for benefit of orediUirs,] — ^MoIntyrb v. 
Shaw (1866), 12 Or. 295.— CAN. 

a ii, Effect, as against unrecorded 

deed .] — Grindlet v. Blakib (1886), 
19 N. S. R. (7 R. & G.) 27 : 7 0. L. T. 
.50.— CAN. 

0 I. Effect on judgment mort- 

gage.]— Uetd : a judgment mtge. did 
not obtain prloplty over a judgment 
registered under 3 & 4 Viet. c. 105, 
but not re-registered within five years 
next before the registration of tbe 
judgment mtge. — Reid v. Miller, 
[1928] N. 1. 151.— IR. 

e i, Judgment for alimony .] — 

Where, at the time a judgment for 
alimony Is roglatei*e<3 against the hus- 
band's Interest In certain land held by 
him under an uncompleted agreement 
for sale, ho is in a position to compel 
specific performance of the agreement, 
the judgment is a charge on the hus- 
band’s interest: Sc if, subsequenGy 
to the registration of the Judgment, k 
with knowledge of it, tbe vendor 
accepts from the husband a quit- 
olaim deed of all of the latter’s estate 
Sc interest in the land, the vendor 
holds that Interest subject to the chaige 
until the charge is extinguished. — 
Bmaos V . Carson, [19241 4 D. L. R. 
774 ; [19241 3 W. W. R. 465; 19 

Sask. L. R. 69.— CAN 

e ii. How far binding — Defendant 

mere conduit pipe to convey title from 
vendor to third party,] — Owen v, Lynch 
(1877), 11 N. S. R. (2 R. & O.) 406.— 
CAN. 

6 iii. 5 R. 8, c. 84, s. 21— 

Effect of.] — Loisburo Land Co. v. 

I Tuttt (1884). 16 N. 8. R. (4 R. & G.) 
401.— CAN. 

p (p. 570) !. PHontj/.]— 

An unregistered assignment of a 
mtge. takes priority over the claim of 
an execution creditor under an execu- 
tion registered at a date later than the 
assignment ; & If the Unregistered 

assignment was of the entire mtge. 
there is no interest in the assignor 
which can bo seized & sold under the 
^vrlt of execution. — Marklk v. Sul- 
LAND & Ludoate, [19343 2 W. W. R, 
123.— CAN. 

sh. Duty of registrar — With notice of 
urit of execution — Patent not issued fm 
lands entered as homestead.] — Re 
Claxton (1890). 1 Terr. L. R. 282. — 
CAN. 

tj. Judgment not registered — Priority 
of mortgage.] — Mineral Products Co. 
r, CjONTINENTAL TRUST Co. (1906). 37 
S. C. R. 517.— CAN. 

t (p. 671) 1. .1 — As between tbe 

exeoution creditors of a vendor, & 
the assignee of his interest under an 
agreement of sale, whose assignment 
was acquired subsequently to registra- 
tion of the executions v — Held : the 
Instalment of purchase-money paid 
into ct, should belong to the execution 
oroditops, but as tbe money had boon 
obtained under exeoution, it sbonld 
be treated as money realised from the 
sale of thf» vendor’s interest. Sc being in 
the sheriff’s hands should be subject to 
distribution under Creditors’ Relief 
Act. — Morton Sc Cowell v. HoffeIrt, 
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[19241 3 D. L. R. 10; 2 W. W. R. 
529.— CAN. 


PART III, SECT. 2. SUB-SECT. 8.— A. 

1459 i. RigtU to possession — As against 
third parties in possessUm — Not asserting 
title through debtor, 3 — Edwards v, Ben - 
NETr (1869), 5 P. R. 161.— CAN. 

1459 11. Possession taken 

forcibly .] — Doe d. Peck v. Roe (1845), 
2 U. C. 11. 27.— CAN. 

sm. Xhity of sheriff to retain. 3 — Dob 
d. CitEw V . Clarke (1841), 1 Out. Dig. 
233.— CAN. 


PART in. SECT. 2 . SUB-SECT. 10.— A. 


a (p. 576) 1. Mortgage not 

registered .] — Moffat v. Grover (1855), 
4 C. P. 402.— CAN. 


a (p. 576) ii. In hands of 

receiver .] — A judment creditor can 
sell properties In the bands of a receiver 
of the ct. in execution of a mtge. decree, 
although the receiver, who was 
appointed subsequently to the institu- 
tion of the mtge. suit, was not made 
a party to the suit. — Toomey v, 
Bhufendra Nath Bosk (1928), I. L. R. 
7 Pat. 520.— IND. 

h (p. 576) 1. .] — Jones v. Jones 

(1868), 16 6t. 40.— i3AN. 

bb (p. 576) i. Proof of — In 

ejectment on sheriff *8 deed .] — ^IVIoran v, 
Patton (1853), 10 U. O. R. 640. — CAN. 

bb (p. 576) li. .J— 

Dblisle V. Dewitt (1859), 18 U. C. R. 
155.— CAN. 

bb (p. 670) iii. .)— 

Low V, Hioks (1870), 21 0. P. 113. — 

CAN, 

bb (p. 576) Iv. Relation back .] — 

Tbe title conveyed by a sheriff’s deed 
to land, sold under an execution issued 
upon a judgment recovered in an 8u?tlon 
brought on a former judgment In the 
aatno ct., does not relate book to the 
time of signing the first Judgment, so 
as to defeat a conveyance made 
between the times of signing the first 
& second Judgments.— Doe d. Peabody 
V, Mcknight (1838), 2 N. B. R. (Ber.) 
567.— CAN. 

bb (p. 676) V. To day of 

sale ,] — Although a sheriff’s deed relatee 
back to the day of sale, for tbe purpose 
of defeating intermediate conveyances, 
tiae vendee cannot bring ejectment 
until the execution thereof. — Gaviia.hr 
V. Beaton (1862), 12 C. P. 619.— CAN. 

00 (p. 576) 1. Into debtor* 8 

title ,] — A purchaser of lands on an 
execution, is entitled to recover In 
ejectment against the debtor or his 
representative, without proof of the 
deotor’s title, or that he was In 
possession of the premises. — Moran v, 
Patton (1853), 10 U.C. R. 640,— CAN. 


oc (p. 676) II. To growing crops 

on land sold.]— Ofops growing at the 
time of the confirmation of a Sheriff’s 
sale of the land under an exeontion 
pass with the land to the purchaser. — 
Anderson v. Stasiuk [1926) 1 

D. L, R. 847 : [1926] 1 W. W. R. 107 ; 
20 Sask. L. B. 269.— CAN, 

CO (p. 676) iii. Right to claim 

partition .] — An order made on the 
appln. of purchaser at a sheriff’s 
sole of the interest of a husband, 
holding as joint tenant, for partlGon or 
sale was affirmed . — Re Craig, [19293 
1 D. L. R. 142 : 63 O. L. R. 192.— CAN. 


t (p. 677) 1. No issue for 

tuH) weeks ,] — -John Abell IBJnoine Sc 
Machine Works Co. v. Soott (1907), 
6 Terr. L. R. 302 ; 6 W. L. R. 272.— 

CAN. 


g (p. 577) 1. Land held adversely 

by third party .] — A sheriff selling under 
exeoution Is not within the class of 
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1506. Add* Annotation : — Retd. Campbell v. FoUak 

(1927), 43 T. L. B, 495. 

1536a. Effect of Law of Property Act, 

1026 (e. 20), s. 195 (3).] — A judgment creditor 
obtained a judgment for payment of £1,260. 
A writ of elegit was issued & the sheriff took 
possession of certain freehold land of the 
debtor. The writ was regi^red in the 

creditor made an application for an orJer for 
the sale of the debtor’s interest in the land 
within one year after the date of the judg- 
ment : — Held: sect. 4 of the Judgments 
Act, 1804 (c. 112), s. 4, was not impliedly 
repealed by Law of Property Act, 1925 (c. 20), 
a writ of elegit having been issued 
registered in the Land Registry, the judg- 
ment creditor was entitled to the order he 
asked for. — Re Chance, [1936] Ch. 266 ; 106 
L. J. Ch. 67 ; 154 L. T. 493. 

1552a, Equitable Interest — Amendment — 

Costs.] — Kidd v. Tallentire, [1877] W. N. 
21. 

1664a. Issue Into county palatine-indorsement 
for less than £50.]— Brown v. M‘Millan 
(1840), 7 M. & W. 196 ; 10 L. J. Ex. 147 ; 
161 B. R, 736 ; evib nom. Brown v. MacMil- 
lan, Same v. MacPhbrson, 8 Dowl. 852 ; 
H. & W. 46 ; 4 Jur. 1090. 

1569. Add— Anon. (1774), Lofft, 390. 

1576a. When completed.] — Owen v. Owen (1831)» 
2 B. & Ad. 806 ; 109 E. R. 1341. 

1577a. Whether defendant discharged.] — 


Hodgson v. Towninq (1837), Will. Woll. 
Bav, 53 ; avb nom. Anon., 1 Jur. 84. 

Lga KurbooUe Mahomed v. R. (1843)» 

1578a. Right to break outer doors.] — ^MALBVKRBit 
V. Spinkb (1537), 1 Dyer, 35 b; 73 E. E. 
79. 

1578b. After escape of prisoner.] — Anon. 

(1774), Lofft, 390 ; 98 E. R. 709. 

1578c. .] — Hopkins i;. Nightingale (1794), 

1 Bsp. 99 ; 170 B. R. 292, N. P. 

1579a. — — Opening of door obtained by trick.] — 
Held : an unlawful entry. — Parke Sc Peb- 
oiVAL V. Evans (1615), Hob. 62 ; 80 E. E. 
211 . 

Annotations: — ^Befd. Lee r. Gansel (1774), 1 Cowp. 1; 

Saadon v. Jerria (18.59), E. B. Sl E. 942. 

1579b. .] — Anon. (1695), 12 Mod. Rep. 73 ; 

88 E. R. 1172. 

1580a. What Is outer door — Whether hole in 

wall.] — ^Where it was proved that a hole in 
the outer wall of a house was not intended 
to have either a door or window put into It, 
but was to remain open, so that the place 
should be used as a conservatory : — Held : 
if the hole in the wall had been intended 
to have had a door or window put into it, 
it must be considered that the outer fence of 
the house was left open, but if the hole was 
always intended to be left open, the staircase 
window must be considered as the outer 
fence of the house. — Whalley v. Williamson 
(1836), 7 C. & P. 294 ; 173 E. R. 130. 


cases which apply to a person selling 
laud held adversely by another. — 
Douix V. Kjeefb (1901), 34 N. S. R. 

16.— CAN. 

h (p. 577) i. Error in juda- 

menu — Held : the sheriff’s deed could 
give no title. — V abby t». Muuihead 
(1831). Dra. 486.— CAN. 

h (p. 577) ii, Too muf 

sold.] — Held : no ground for invalidat- 
ing the sale.— D ob d. Hagerman v. 
Strong (1848), 4 U. O. R. 510. — CAN. 

h (p. 577) ill. Sale in 

separate lots.]— Held : ponnlsslble.— 
Doe d. Roberts v. Watson (1850), 6 
N. B. R. (1 AU.) 675. — CAN. 

h (p. 677) iv. PaH only 

sold — Duty of sheriff to deetgnaie portion 
offered for sole.)— K nagos v Lbdyard 
(1866), 12 Gr. 320.— CAN. 

h (p. 577) V. Sale of un- 

divided iniercMin loimship 
Rathbun V. Culbertson (1875), 22 
Gr. 466.— CAN. 

h (p. 677) vi. Time of sale,] 

— Rcw ; the sheriff might sell at any 
time between the hours named in 27 
(Jeo. 3. c. 12. — Dob d. Roberts e. 
Watson (1850), 6 N. B. R. (1 All.) 
675.— CAN. 

h (p. 677) vii. — — Sheriff dia- 

recardina iudffrnenl credvtor*8 inMruc- 
tian»--BiMing at once full amount 

321.— CAN. 

CAN. 

FMliS' ®”LmKO«TON & WlOHrMAN 

(1888), 17 0. p. IS.— CAN. 

u /n X. — — — ^ Jrurcnaser 

estopped from dispuiing 
B^atrsoN e. Ferguson (1869), 16 Or. 
B09.— CAN. 


h, (p. 577) xi. Hffect of-— Sale of 

equity of redemption — Purchase oy 
assignee from exectUion creditor — Sub- 
sequent conveyance to deWor. 1—jCHiTnOK 
V. Lowery (1903), 24 C. L. T. 15 ; 6 
O. L. R. 547 ; 2 O. W. R. 957. — CAN. 

, h (p. 677) xii. CoverM'rU8.\ 

— The Implied covenants between * 
vendor & purohai^er, including th(«e 
implied by Land Titles Act, R. 8. S., 
1920 (o. 6T). 8. 64 (2). do not come into 
oxlstonoe where land Is sold by the 
sheriff under execution. — A nder^n r. 
Stasiuk (No. 3), f 19271 1 D. L. R. 
529 ; [19271 1 w. W. R. 49; 21 Sosk. 
L. R. 276.— CAN. 

h (p. 677) xlii. Right to proceeds 

— Two writs lodged with regi^ar.]—’ 
lie The Massey Manufacturing Co. 

V, HUNT', The MoCobmtok Harv^t- 
iNQ Machine Co. v. Hunt (1895), 2 
Terr. L. R. 84,— CAN. 

h (p. 577) xiv. Under writ of 

execution lodged prior to agreem^ for 
sale third party — Priorities — 'Affuiavtts 
in support of confirmation of sq^ 
irregular,]-Re Price (1912), 21 W. L. R. 
299.— CAN. 

dd (p. 577) I. fAznds sold subfeH to 
** incumbrances **-— Whether subject to 
subscQuenl executions,] — 

Walker (1913), 23 W. L. R. 709 ; 4 

W. W. R. 77.— CAN. 

SB. Confirmation of sale — Righl of 
appeal,] — A local master, in oon- 
llrming a sale of land sold under 
execution, is not acting in a matter or 
an action in ct. but as 
under Land Titles Act, R. S. 9 20, 

o. 67, & the ouly appeal Is to the 
of Appeal. — Ethier v. Nolle, [1924J 
1 W. W. R. 498.— CAN. 

sb. JHstHbuHon of proceeds of saJe^h- 
The proceeds of a side U e 

cr'fro 

hLd!.®AheUe?rffdL7» 

Creditors* Relief An appeal oes 


to a judare from the registrar’s scheme 
of distribution. — O audwellv. George, 
[19251 2 D. L. R. 229 ; 11925] 1 

W. W. R. 579 ; 35 B. C. R. 134.— CAN. 

so. Right to seU — To realise judgment 
of county court,] — (Queen’s Bench Act, 
1896, IT. 804 to 806. do not authorise 
proceedings to be taken in a summary 
way under them for the purpose of 
realising a registered judgment of a 
conn tv ot. by sale of land, such rules 
being applicable only to judgments in 
the Q. B. — Proctor v. Parker (1897), 
11 Man. L. R. 485.— CAN. 

id. Ajfidavii of execution of transfer — 
Sworn before unauthorised person .] — 
John Abell Engine & Machine 
Works Oo. v. Scott (1907), 6 W. L. R. 
272 ; 6 Terr. L. R. 302. — CJAN. 

of. Proceedings to confirm sale — Hotv 
John Abell Engine & 
Machine Works Co. v. Scott (1907), 
« W, L. R. 272 ; 6 Terr. L, R. 302.— 
CAN. 

sk. Interest acquired btJ purchaser .] — 
A purchaser at a sheritf’s sale only 
acquires the intcroyt of the jndj'ruent 
debtor in the land bound l)y the 
judgment.— P krro v. AsThrO^sii, 

11936] 2 D. L. R. 119; 10 M. V. K. 
315.— CAN. 

PART in. SECT 2. SUB-SECT. 11. 
1567i Order of court - Whcih court will 
Kt aeide mie—On 

Wood v, Leemino (1827), la>. 46,1. 

CAN. 

1 RR'i ii - ‘I" — CaAU’BKLL 

t. SMITH (18(>3). 10 Or. 2O0.-CAN. 

iKfi7 iii Notice of motion 

not given to purchaser.] — H/ld: the ct. 
SwiM not interfere —M oGillts v. 
McDonald (1839), 2 Ont. Dig. 2662. — 
CAN. 

part hi. sect, s, sub-sect. 8.- A, 

•c. Proceedings after surrender-^Sei 
asi^.l— W ard v. Stocking (1825), 
Tay, 216.— CAN. 
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1681a. .]— Ring v. Hyde (I860), 14 L. T. 

O. S. 377. 

1584a. ^ .]—Beld : valid.— A non. (1702) 

7 Mod. Bop. 8 ; 87 B. R. 1060. 

Annotation : — ^Apld. Sandon v. Jervis (1^58), S. B. &; 93d. 

1584b. Window broken to take into custody.] 

— Held : valid. — Lloyd v, Sandilands 
(1818), 8 Taunt. 250 ; 2 Moore, 0. P. 207 ; 
129 F. R. 379. 

1614. Add. Annotations: — As to (2) Consd. Ellis 
V. Stenning (John) & Son, Ltd., [1932] 2 
Ch. 81 ; Be Simms, Bx p. Trustee, [1934] 
Ch. 1. 

1615. Add. Annotations : — ^Distd. EUis v. Stenning 
(John) & Son, Ltd. (1932), 101 L. J. Ch. 
401. Consd. Freshwater v. Bulmer Rayon 
Co., [1933] Oh. 162. 

1617. Add. Annotation : — Consd. Ellis v. Stenning 
(John) & Son, Ltd., [1932] 2 Ch. 81. 

1618. Add. Annotations : — Consd. Ellis v. Stenning 
(John) & Son, Ltd, (1932), 101 L. J. Ch. 401. 
Retd. Freshwater v. Bulmer Rayon Co., 
[1933] Oh. 162. 

1658a. More than amount ot rent due — Re- 

dell very of surplus]— -vSeveral crops having 
been taken under an habere facias possessionem 
issued on an ejectment brought against a 
tenant for holding over, the ct. refused a rule 
for the lessors of pltf. to pay over the value 
of them to deft, after deducting the amount of 
rent due. — Dob d. Upton v. Withebwick 
(1825), 3 Bing. 11 ; 10 Moore, C. P. 267 ; 
3 L. J, O. S. C. P. 126 ; 130 E. R. 417. 

Annotation : — Refd. Kelly v. Webber (1860), 3 L. T. 124. 

1667a. Irregular execution — Part of premises within 
Rent Acts — Failure to warn sheriff — Liability 
of landlord.] — The fiist deft, had obtained a 
writ of i)ossession in respect of a house ; . the 
second deft., who was a sheriff’s officer, pro- 
ceeding under tliis writ, evicted pltf., who 
alleged that the portion of the house that he 
occupied was controlled under the Rent 
Restrictions Acts. Pltf. brought an action 
against the landlord & the sheriff’s officer for 
damages for trespass. The landlord was 
present at the time of tlie eviction but 
did not tell the officer that part of the 
house was controlled : — Held: (1) the land- 
lord, although present at the eviction, had 
not taken any part in it, or given the sheriff’s 
officer any such directions as would make 
him his agent. He was therefore not 
liable ; (2) the sheriff’s officer was, in the 

course of his duty, executing a judgment of 
the ct., & so was not liable in an action for 
damages, however wrong the judgment 
might have been. — W illiams v. WnjiiiAMS & 
Nathan, [1937] 2 AU E. R. 559 ; 81 Sol. Jo. 
435, O. A. 


1667b. — Uability of sheriff’s officer.] 

— Williams v. Williams & Nathan, No. 
1667a, ante. 

1677, Add. Citation : — sub nom. Wilson v. 

Chanton (1862), 6 L. T. 255. 

1704. Add. Annotations: — FoUd. Employers’ Lia- 
bility Assce. Corpn. v. Sedgwick, Collins, 
[1927] A. O. 95 ; Lazard Bros, & Co. v. 
Banque IndustrieUe de Moscou, Lazard Bros. 
A; Co. V. Midland Bank, Ltd. (1931), 101 L. J. 
K. B. 65. 

1706a. — — Payment of rent — ^How rent 

calculated.] — Upon a motion to set aside an 
ejectment & restore possession upon payment 
of the rent due & costs, the rent must be 
calculated only to the last rent day, not to 
the day of computing. — Dob d. Haboourt v. 
Rob (1813), 4 Taunt. 883 ; 128 E. R. 579. 
1720. Add. Annotations : — Apld. Burrowes. v. Bur- 
rowes (1929), 141 L. T. 201. Refd. Oapron v. 
Oapron, [1927] P. 243. 

1745. Add. Annotation : — Refd. Iberian Trust, 
Ltd. V. Founders Trust & Investment Co. 
(1932), 48 T. L. R. 292. 

1753. Add. Annotations : — Refd. Capron v. Capron, 
[1927] P. 243 ; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

1754. Add. Annotations: — Refd.Capron r, Capron, 
[1927] P. 243; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

1754a. .] — Semhle: arrears of alimony accrued 

due come within the scope of R. S. C., Ord. 43, 
as constituting disobedience to an order not 
merely to pay money, but to do so within a 
limited time. — C apron r. Capbon, [1927] P. 
243 ; 96 L. J. P. 151 ; 137 L. T. 568 ; 43 
T. L. R. 667 ; 71 Sol. Jo. 711. 

1758. Add. Annotation : — Refd. Be Nelson, Norris 
V. Nelson, [1928] Ch. 920, n. 

1769. Add. Annotation : — Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

1847. Add. Annotation : — Refd. Capron v. Capron, 
[1927] P. 243. 

1855. Add. Annotation : — Refd. Capron v. Capron, 
[1927] P. 243. 

1882a. S. P. Be Rush (1870), L, R. 10 Eq. 442 ; 
39 L. J. Ch. 759. 

1912. Add. Annotation : — Refd. Capron v. Capron, 
[1927] P. 243. 

1944. Add, Citations : — sub nom. Kiblbw v. Butts, 
2 B. & Ad. 736, n. ; 100 B. R. 1318. 

Addf. Annotations : — Apld. Britten v. Wait 
(1832), 3 B. & Ad. 916. Refd. Newland v. 
Watkin (1832), 2 Moo. & 8. 174; Cole- 
brooke v. Layton (1833), 1 Nev. & M. K. B. 
374, 

1955. Add. Annoiation : — Refd. Be Woods 
(Bristol), Ltd. (1931), 47 T. L. R. 464. 


PART in. sEcrr s. sub-sect. 5.— a. 

a i. — - By mistake — Second writ 
refused .] — Bradbobt v. Lonbt (1842), 
6 O. S. 291.— CAN. 

to leave 7 nrovimt-~<hDnership of property 
sufficient to satisfy Toouas , 

Hbnnbbbrby, [19281 3 D. L. K. 38. — 
CAN. 


tk. Not aranted — Debtor having 
interest in land not subjed to execution.] 
--‘Re Gkldert V . Hoar. Exp. Gbldbrt 
(1899), 34 N. B. R. 612.— (3AN. 


PART m. SECT. 5, SUB-SECT. 3. 

t i. — — By whom signed db . issued — 
By dkrk of court d? not by ' 


Aluenaoh V . DbsBrisay (1866). N. B. 
Dig. 493.— CAN. 

PART IV. SECT. 2. SUB-SECT. 6. 

2020 li. Burden of proof of 

reasonableness of charges .] — MoGrsg _ 

V. Klotz, [1929] 4 D. L. R. 792; 3 

W. W. R. 183.— CAN. 
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Vd. XXL— Eixecntion. Oases 8046— 2084a 


Part V. — Analogous Proceedings. 


2046. Id the cross-reference before this case, for 
“ Mktiiopolis ” read “Mayok’s & City of 

liONBON COTOT/* 

2058. Add* Annotations : — ^Apld. ADfl.Ti fj>.pA. dmA.nA - 
bhaswami v, Secunderabad Official Receiver, 
fl933] A. C. 394. Refd. Plunkett v, Barclays 
Bank, Ltd., [1936] 1 All E. R. 653. 

2059a. Judgment by default — Against dissolved 
foreign corporation.] — Before the Bolshevik 
Revolution of Oct. 1917, in Riissia the M. 
Bank in London owed a Russian Bank a 
large sum of money. At the same time the 
Russian Bank was largeW indebted to L. 
Brothers, also bankers in London. Between 
Oct. 1917, & Aug. 8, 1921, numerous decrees 
of the Govt, of Russia & orders of various 
Departments thereof were made &; published 
purporting to nationalise or liquidate all 
banking corpus, in Russia, including the 
Russian Bank above mentioned. In Oct. 
1930, L. Brothers, having filed an affidavit 
stating that the Russian Bank was a co. 
registered & domiciled in Russia, obtained 
leave under R. S. C., Ord. 9, r. 2, to issue 
a writ against the Russian Bank & to serve 
notice of the writ by sending it by registered 
post to the former address of the Bank in 
Moscow. Having then signed judgment in 
default of appearance against the Russian 
Bank, L. Brothers obtained a garnishee order 
nisi against the M. Bank attaching aU debts 
due from the M. Bank to the Russian Bank, 
& an issue was subsequently directed to be 


tried, whether the M. Bank was indebted to 
the Russi^ Bank to any <fc what extent. 
On the evidence of Russian lawyers who had 
practised in Russia since the Revolution : — 
Held : the Russian Bank had ceased to exist 
in & before Oct. 1930, & consequently the 
writ, the judgment & the garnishee pro- 
ceedings, were null & void & must be set 
aside. — Lazard Bros. & Co. v. Midland 
Bank, Ltd., [1933] A. 0. 289 ; 102 L. J. 
K. B. 191 ; 148 L. T. 242 ; 49 T. L. R. 94 ; 
76 Sol. Jo. 888, H. L. ; affg* S. C. svb nom* 
Lazard Bros. & Co. v. Banqde Industriellb 
DE Moscou, [1932] 1 K. B. 617, C. A. 

Annotations : — As to il) Refd. Burr v, Ausrlo- French Bank- 
ing Corpn., Ltd. (1933), 49 T. L. R. 405 ; Re Russian 
Bank for Foreign Trade, [1933] Oh. 745. 

2084a. Person out of jurisdiction.] — R. 8, C., 
Ord. 45, r. 1, contemplates both a garnishee 
& a debt recoverable within the jurisdiction. 

A judgment debtor had a balance in an 
English bank with foreign branches where 
foreign currency was in use. It was claimed 
that a garnishee order obtained in England 
against the bank should extend to possible 
balances to the credit of the j udgment debtor 
at its foreign branches : — Held : the foreign 
balances, not constituting a debt recoverable 
within the jurisdiction, could not be attached 
by a garnishee order. — Richardson v. 
Richardson, [1927] P. 228 ; 96 L. J. P. 
125 ; 137 L. T. 492 ; 43 T. L. R. 631 ; 71 
Sol. Jo. 695. 


PART V. SECT. 1, SUB-SECT. 2.— A. 

si. Magistrate's order for maintenance 
of desert^ wife — Affirmed by county 
court.] — Held : a judgment euloroeable 
by the attachment of a debt due to the 
husband. — Brown v. Brown, [1927] 4 
D. L. R. 314 ; [19271 3 W. W. R. 172 ; 
38 B. C. U 473.— CAn. 

sm. Judgment- by consent — Not to be 
entered till mibseguent date.] — Where a 
oouseut judgment provides that it 
shall not be entered until a subsequent 
date the party for whom the judgment 
is riven cannot in the meantime truth- 
fully make the affidavit required by 
King’s Bench Act, s. 759, for the 
obtaining of a garnishee opder. — 
Hodgkins v. Harris Investors, Ltd., 
[1929] 1 D. L. R. 189; [1928] 3 

W. W. R. 640.— CAN. 

PART V. SECT. 1, SUB-SECT. 2.— B. 

n U Making assignment, in bank- 

ruptcy.] — Where after recovering a 
judgment the judgment creditor makes 
an assignment in bkpoy., & there has 
been no re-assignment of the judgment 
to him, a garnishee summons Issued by 
him. on an affidavit which states that 
the judgment debtor is Indebted to him 
In respect of such judgment. Is a nullity 
& cannot bo cured by acqulesoenoe, 
particularly In the absence of knowledge 
on the part of the garnishee. — Lanin 
tJ. Zawislak & Demobkt (Sask.), [1927 

2 W. W. R. 71.— CAN. 

PART V. SECT. 1. SUB-SECT. 2.— C. 

2077 ii. .] — An applica- 
tion to set aside a garnishee summons, 
on the ground that the money attached 
is trust money & does not belong to 
appot., will not be entertained. — ■ 
THoaiPSON V. Fraser (Sask.), [19261 

3 W. W. E. 261.--CAN, 

k. Read now “ 2084a i. Person out 
ofiwrisdtciian,^* 


l. Read now “ 2084a ii.” 

m. Road now 2084a iii.” 

n. Read now ” 2084a iv.” 

o. Read now ” 2084a v.” 

2084a vi, Debt payable urithin 

province.:] — While ordinarily Attach- 
ment of Debts Act, H. S. S., 1930, does 
not apply to persons resident outside 
Saskatchewan, yet it does apply when 
such persons submit themselves to the 
jurisdiction of the Saskatchewan cts, 
& are temporarily within the province 
& the debt garnished is payable within 
the province- — McIiRATn Lumber Oo., 
Ltd. V. Shore & Shore & Dennisson, 
[1931] 2 W. W. R. 785 ; 4 D. L. R. 894. 
—CAN. 


2084a vii. Licensed to do busi- 

ness in Canada.] — Applt., in May, 1928, 
issued in the United Stat^ an insurance 
policy to an American subject, by 
which it agreed to indemnify F. against 
loss by reason of her legal liability to 
pay damages to others arising out of 
the ownership, operation or use of her 
automobile within the United States 
or Canada. Reap, adduced evidence 
that on Mot. 23, 1929, applt. was 
licensed to carry on the business of 
automobile Sc other Insurance In 
Ontario, & showing its head office for 
the province. Sc Its assets in Ontario 
(moneys in bank) Sc its assets deposited 
with the Receiver-General of Canada 
for the protection of Canadian policy 
holders, as shown by its annual state- 
ment filed os required bv law : — TIeld / 
applt, was a ” person within Ontario ” 
& was indebted to the judgment 
debtor,” within r. 590 of the Ontario 
Rules of Ct.-— Century Ind^nity Co. 
V . Rogers &; Fitzgerald, [193218. C. R. 
629 ; 2 D. L. K. 682 ; UOai] 3 

D, L. H. 225 ; O. K. 342.— CAN. 

BO. Debtor out of furisdicHm^^rU 
obtained ex parte — Leave to execute.] 
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Jones v. Jones, [1928] V. L. R. 24. — 
AUS. 

Bq. Company in liquidation.] — When 
a co. is in liquidation Its funds are not 
subject to garnishment.— Rud DELL 
Grain Growers Ass’n., Ltd. v. 
Cleator Sc Saskatchewan CotOpera- 
TivE Elevator Co., Ltd., [1928] 1 
W. W. R. 222.— CAN. 


PART V. SECT. 1, SUB-SECT. 3.— A. 


r (p. 821) i. .1 — Money paid 

into ot. cannot be attached by garnish- 
ing the clerk of the ot. — Royal Bank 
OP Canada v. Van Boren Sc McKay 
(Alta.), [19271 1 W. W. R. 268.— CAN. 


r (p. 621 ) ii. .] — Money paid 

into ot. OR compensation due to the 
dependants of a cleooeised workman 
under Workmen’s Compensation Act, 
1925 (c. 84), is not subject to arr«".«t- 
ment. — William Baird & Co. e. 
Campbell, [19283 S. C. 314.— SCOT. 


r (p. 621) III. Money deposited 

with returning officer.] — Jlcld : not 
attachable. — CJ reagh v. Suthkkland 
& Beade (1895), 3 Terr- L. It. 303.— 


CAN. 

k (p. 622) I. 

Coulthaiu) (1910), 15 M. 
20 Man. L. It. 164.— CAN. 


]— Hlmk V. 

L. n. 288 : 


k (p. 622) ii. For destruction 

f cj empi property. ] — Where a claim for 
[amages for tho destruction of exempt 
iroperty has been converted into a 
ebt, the amount thereof Is not exempt 
fom garnishment.— Ross v. ItOGERS 
^ Canadian National Hrs. (bask.), 
1927] 3 W. W. R. 169,-— CAN. 

k (p. 622) Ui. Interest as.] 

-A claim for Interest as damages 
ot one for a debt or liquidated demand 
Ithln Attachment of Debts Act, 
. S. S., 1930. — Buokoi^ P. W. 

HAHAM & Sons, Ltd., [19811 2 



Cases 8086a— 2121. English and Empire Digest Supplement. 


2086a. .1 — ^FAsaNH>aB v. Fij:nt & Son (1802), 

8 T. L. R. 213. 

2087a. Third party insurance.] — An insurance 

CO. agreed to indemnify the owner of a motor 
car against liability for accidental injury to 
third persons caused by the use of the car. 
The policy contained conditions relating to 
the giving of notice of any accident & the 
obtaming of an award of an arbitrator, 
gave the co. power to control or settle any 
proceedings wnich might be brought against 
the assured by an injured third party. Judg- 
ment having been recovered by such a person 
against the assured :-^JSeld : the liability of 
the co. under the policy was not a debt which 
could be attached by the judgment creditor 
in garnishee proceedings under R. S. C., 
Ord. 45, r. 1. — Israelson v. Dawson, [1933] 
1 K. B, 301 ; 102 L. J. K. B. 387 ; 148 L. T. 
420, 0. A. 


2088. Add. Citation: — dvh nom* MACDONAia> v. 
Holustbr (1855), 3 W. R. 622. 

2099. Add. Annotation : — ^Refd. Rekstin v. Severo 
Sibirsko Gosudarstvemnoe Akcionemoe 
Obschestro Komseverputj & Bank for Russian 
Trade, Ltd., [1933] 1 K. B. 47. 

2107. Add. Annotation : — Retd. Be Pinto Leite A 
Nephews, Ex p. Visconde Des Olivaes, [1929] 
1 Oh. 221. 

2108. Add. Annotation : — Expld. Be Clark, Clark 
V. Clark, [1926] Oh. 833. 

2120. Add. AnTwtation : — ^Refd. Israelson v. Daw- 
son (1932), 102 L. J. K, B. 387. 

2121, Add. Annotations : — Apld. Rekstin v. Severo 
Sibirsko Gosudarstvemnoe Akcionemoe 
Obschestro Komseverputj Bank for Rus- 
sian Trade, Ltd., [1933] 1 K. B. 47. Reid. 
Richardson v. Richardson, [1927] P. 228 ; 
Plunkett V. Barclays Bank, Ltd., [1930] 1 
All B. R. 653. 


W. W. R. 90 ; on appeal. [19311 2 
W. W. R. 737 ; i D. L. R. 854.— CAN. 

k (p. 622) iv. Against 

8<oc/c&roA:«r.l— M aokkb v. Sollowat 
Mills & Oo., Ltd.. [1930) 1 W. W. R. 
563 ; 3 1). L. R. 145 ; 42 B. O. R. 438. 
—CAN. 

1 (p. 02 2 ) i, Condiiicmal annuity . ] 

— Testator bequeathed his estate to 
trustees upon trust {inter alia) to pay 
out of the income to his widow an 
annuity of £200 “ subject to the 
obligation of maintaining & educating 
thereout such of my chUdren as ehaD 
for the time being be minors & shall 
not be married. On a motion to make 
absolute a chargtug-order nisi affecting 
to attach the widow's interest in the 
annuity : — Held : the annuity, being 
a debt subject to a condition, could 
not be attached, & the motion should 
be dismissed. — Pctblio Trustee v. 
POLSON, 11931) N. Z. L. R. 321.— 
N.Z. 


1 (p. 624) 1. Deposit paid under 

agreement to purciiase .] — Judgment 
debtor by memorandum in writing 
agreed to purchase from appits. 
(gumJshoes) land on which a house 
was to he erected. He agreed to pay 
& paid to appits. £100 deposit Sc 
“ balance " purchase -money when 
house is completed. No price w’as 
speolfled. It was not clear on the 
evidence whether the price had been 
8ul)sequently agreed or not, but, on 
an account being rendered to debtor 
for £1,150, he said he would consider 
the matter, & continued to negotiate 
either as to the price or arrangements 
for payment until he was served with 
the garnishee order nisi, when he 
agreed to take the land for £1,150 ; — 
Held : the amount of the deposit was 
neither a debt owing or accruing from 
the gnumishees to judgment debtor, 
the deposit was intenued to remain 
with appits. until it was certain that 
negotiations for the contract had tailed, 
& was not subject to attachment. — 
MatWald V. Riedel, [19271 S. A, S. R, 
345.— AUS. 


m (p. 624). Revsd.. [1924) 1 D. h. R. 
1154; [1924] 1 W. W. R. 707 ; 18 
Bask. L. R. 158. 


m (p. 624) i. — — .1 — The 

balance pf purohase-mouoy owii^ 
under an agreement of sale of land, 
though all overdue. Sc assuming that 
the vendor Is able Sc willing to convey 
Sc that the contract oontalns the usual 
provisions as to transfer, free from 
enouinbrancee on payment of the 

g urcha.se-money, but where no transfer 
as been given or tendered, is not 
attachable by garnishment, as the 
debt is not a perfected Sc unconditional 
one. — Reed e. Renton Sc Pettinobr, 
[19241 2 W, W. R. 223.— CAN. 


m (p. 624) ii. .) — ^Moobe 

tt. Nyland, MoPhebson, [19301 1 

W. W. R. 627 ; 3 D. L. R. 203 ; 42 
B. O. R. 444.— CAN. 

ra (p. 624)iii. Balance of payment 

to mortgagee under policy taken out by 
mortgagor .] — A hail -insurance policy 
taken out by a mtgor. on a crop 
growing on the mortgaged land pro- 
vided that all loss thereunder should 
be payable to the mtgees., ** as their 
interests may appear " & that the 
policy was held as collateral security 
to the mtge. On a loss occuning, 
the amount thereof was paid by the 
insurance co. to the mtgees., who 
applied part of It in payment of arrears 
then due on the mtge. & entered the 
surplus in their books ** to tlie credit 
of the mtge. account." On being 
served with a garnishee order the 
mtgees. paid the amount claimed 
Into ot. : — Held : the money in ot, 
sbopld be paid to the garnishing 
creditor. — Royal Bank op Canada 
V. Kknward, [1925] 4 D. h. R. 905 ; 
[1925] 3 W, W. R, 549.— CAN. 


S m (p. 624) iv, Purchase^numey 

deposited in escrow.] — The purchase 
16 of land deposited in escrow pend- 
tho showing of proper title Sc 
very of the conveyance : — Held : 
gamishable, where there was no sug- 
gestion that there was any defect of 
title, or that there would bo any obstacle 
to the execution Sc delivery of the 
conveyance. — Hansey Sc Co., Ltd. v. 
Vernon, [1926] l D. L. R. 684 ; [1926] 
1 W. W. R. 375 ; 36 B. C. R. 401.— 
CAN. 

r (p. 624) I. Money due on mort- 

gage.] — Moneys due on a mtge. of land 
are subject to garnishment, even 
though, as in Alberta, Judicature Act 
reouli^ that, imless the ot. otherwise 
order, the land be sold before the 
mtgoe. issues oxeoution. — Royal Bank 
OP Canada v. Lee & W. B. Mopfatt Sc 
Co. (^ta.), [19291 4 D. L. R. 975 ; 3 
W. W. R. 260.— CAN. 

r (p. 624) il. Money in hands of 

garriiahee as proceeds of sale by debtor — 
Sale act aside.] — ^At the time of tke 
service of the garnishee order herein 
the garnishees were holding a sum of 
money under the following ciroum* 
stances : The garnishee had bou^t 
cattle from the judarment debtors ; the 
sale had been set aside as void afi^eUnst 
creditors ; but the garnishees received 
the money in question from the govern- 
ment as compensation for some of the 
cattle which the government Imd 
ordered to be destroyed. After the 
servioe of the garnishee order the 
garnishees agreed with the judgment 
debtors that the bill of sale for the 
cattle should be regarded as non ut 
Sc that the moneys in question shots^ 
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be treated as the property of the 
judgment debtors : — Held : the moneys 
were attachable.— Marshman v. 
Brbadin, Christie, Scott & Peden, 
[1933] 1 W. W. R. 668 ; 3 D. L. R. 312. 
46 B. O. R. 537.— CAN. 

2102 i. Cfieque given to satisfy debt.]— 
On an issue as to whether a garnishee 
owed his creditor an amount in excess 
of that paid him into ct. it was found 
that a cheque given by the garnishee to 
his creditor was delivered before the 
garnishee emnmons was served & that 
It was taken as payment. The fact 
that the gamiKheo had an opportunity 
to stop payment of the cheque aftej* 
service of the gaj-nishee summons but 
did not do so did not assist the 
gamiBhor.— McOallum v. Munton, 
[1936] 3 W. W. R. 32.— CAN. 


PART V, SECT. 1, SUB-SECT 8.— B. 

2118 i. At date of service of 

order — Necessity for — Salary payable at 
end of month in which order served . [ — 
Stump v. Batzold & Zion United 
Church, [1931] 2 W. W. R. 784 ; 44 
B. C. R. 282.— CAN. 


2115 Hi. .1— Where at the 

time of the issuance of the garnishee 
order the obligation to pay the money 
Is dependent upon conditions which 
may or may not be fulfilled there is no 
debt duo or accruing duo. An accruing 
debt is one which, although not yet 
payable, Is yet an existing obligation. — 
Vateb V. Styles & Metropolitan 


Life Insurance Co., [1930] 2 W. W. R. 
241 ; 3 D. L. R. 509 ; 42 B. C. R. 463. 
—CAN. 

d (p. 626) 1. Payment of pur- 

chase-money conditional on clearing off 
encumbrances .] — Where payment of 
purchase-money on a safe of land la 
conditional on the clearing off of en- 
oumbranoea, it is not garnlahable at a 
time when a transfer abowing a clear 
title In the purchaser has not yet been 
registered.— F aas v. McManus (Alta.), 
11930) 1 D. L. R. ,302: 24 Alta. 

L. R. 317 ; (19291 3 W. W. R. 598.— 
CAN. 


ij. Must he at time of issue of sum- 
mons .] — Thqreson V. Blair&iobe 
School Bistricjt TRusTEKs_JAlta.), 
C102713D.L.R.641; [19271 2 W. W.R, 


sk. Claim by dismissed servant .] — 
Whore the debt allej^ to be due from 
the gamiahee to deft, was baseil on an 
oral amement of service for one year. 
Sc deft, bad been dlamisaed by the 
garnishee & bod retained a solr.» who 
wrote stating that deft, lutended to 
hold the garulAhee to hia contract Sc 
threatening legal proceedings, but no 
writ had been tssued at the time of 
the servioe of the gamiahee summone : 



2124a. Must be recoverable within Jurisdiction*! — 

Rioharoson V. Richardson, No. 2034a, arde, 

2181. Add* Annotation : — -Refd. Plunkett v. Bar* 
clays Bank, Ltd., [1980] 1 All E. R. 053. 

2185. Add. Annotation : — Retd. Gottlifle v. Edel- 
ston, [1930] 2 K. B. 378. 

2140. Add. Annotation : — As to (2) Dbtd. Rekstin 
V. Severe Sibirsko Gosudarstvemnoe Akeio- 
nernoe Obschestro Komseverputj & Bank for 
Russian Trade, Ltd., [1933] 1 K. B. 47. 

2140a. •] — Judgment debtors instructed 

their bank to transfer their account to the 
account of another body which had diplomatic 
privilege & to close their account, & that trans- 
action was then entered in the books of the 
bank, but before any notice of or acquiescence 
in the transfer by the proposed transferees 
the judgment creditor served a garnishee 
order nisi on the bank attaching the judg- 


VoL XXI.— Exeention. Cases S124ft— Sllta. 

ment debtors* account: — Held: (1) after 
the bank received notice to close & transfer 
the account, & the appropriate book entries 
had been made, but no notice of the transfer 
had been given to the proposed transferees, 
the relation of banker k, customer still 
existed ; (2) the judgment debtors had 

I>ower to revoke the direction to close & 
transfer their account at the time when the 
garnishee order was served ; (3) at the time 
the garnishee order was served it operated 
in law as a revocation of the direction to 
transfer the account so long as no notice of 
or acquiescence in the transfer had been 
received by the proposed transferee. — 
Rekstin v . Severo Sibirsko Gosudarst- 

VENNOB AKCIONERNOE ObSCFIESTRO ROM- 
SEVERPIJT.T & Bank for Russian Trade, 
Ltd., [1933] 1 K. B. 47 ; 102 L. J. K. B. 
16 ; 147 L. T. 231 ; 48 T. L. R. 578 ; 76 
Sol. Jo. 494, 0. A. 


— Ueli : there was no debt dne or 
acciuiug duo from the g^arnishee to 
(left. — M ason r. McLeod & Foster, 
[19251 1 D. L. R. 752 ; [1925] 1 

W. W. It. 165 ; 19 Saak. L, R. 221.—- 
CAN. 


am. Debt payable on performance of 
acts by other pariy .] — ^When a contractor 
has completed bis part of a contract, 
there is an accruing obligation which 
can be garnlHhed, notwitbBtanding 
that payment is not to be due until 
after the performance of other acts 
by the other party. — Ratner v. 
Nkdhauter (19.32), 45 B. O, R. 353. — 
CAN. 


PART V. SECT. 1. SUB-SECT. 3.— E. 

2124 ii. .1 — Parker v. McIlwain 

(1896), 17 P, B. 84.— CAN. 

2124 ill. .1 — To enable a judg- 
ment creditor to obtain an order oora- 
polllng a garnishee to pay to him a 
debt which he would otherwise have to 
pay to the judgment debtor, the debtor 
must be In a position to maintain an 
action for it against the garnishee. — 
Kibkham V. Kirkham (1936), 60 

B. O. R. 321.— CAN. 


PART V. SECT. 1, SUB-SECT. 3.— F. 

2131 ii. .1 — Garnishee 

orders take effect only as against that 
which debtor can properly. & without 
violation of any other rights of any 
one else, grant.— Campbell v. Gkm- 
MELL (1890), 6 Man. L. R. 355.— CAN. 

t I. Debt dne to pidgment delHor in 
hands of oo-defendemt.] — Held : not 
attachable. — Gilchbibt t>. Wtlet 
(1881), 28 Gr. 425.— CAN. 

si. Debt due from one partnership to 
debtor of another partnership — One 
partner common to both firms .] — 
MoOdrmtck v. Park (1869), 9 C. P. 
330.— CAN. 

so. Money lodged by candidate for 
election — Before tlecHon held .] — Moneys 
lodged by a candidate for election 
umfer Local Government Act, 1915, 
8. 127, are not, before the election has 
taken place, attachable as a debt due 
by the returning offtoer to the candi] 
date.— Hunt v. Balfour, fl928- 
V. L. R. 488 ; [1928) A L. R. 313.— 
AUS. 

PART V. SECT. 1, SUB-SECT. 8.— H. 

o i. — — Kffect of defect .] — Pursuant 
to a garnishee order Issued by a Judg- 
ment creditor in a county ot. action 
the garnishee, having been notified by 
a bank that the bank held an aasto- 
ment from deft. oo. of all book debts 
due to said oo., paid the amount into 
ot. The assignment hod been executed 
by deft, 00 . under seal by Its president 
& Its secretary -treasurer. The presi- 
dent was the garnishor. The aasto- 
ment stated that it was made "*for 


valuable consideration,*' & the accom- 
panying affidavit by an agent of the 
bank stated that the assignment was 
“ for good or valuable consideration, as 
set forth in said conveyance or assign- 
ment ’* : — Held : although the assign- 
ment was defective because it did not 
comply with sect. 3 of Bills of Sale & 
Chattel Mtge. Act, C.A., 1924, which 
governed the assignment In question, 
in that the assignment did not set out 
the full & true consideration for which 
it was given, nevertheless said defect 
was of no avail to the garnishor since 
the right to garnish depends upon the 
debt belonging to deft, when the order 
Is taken out. & if the debtor has 
already parted with the debt under an 
assignment good as between him & his 
a^stoee the defect is immaterial. — 
McKay v. Bank of Montreal. [1932] 
1 W. W. R. 897 ; 3 D. L. R. 226 ; 40 
Mar. L. R. 391.— CAN. 

p i. Assignmerd of earnings of farm 
implement.}-— An assignment of 25 
per cent, of the earnings of a fami 
implement in favour of the vendor 
takes priority over a garnishee order 
attaching such earnings, even though 
the notice required to be glyen by the 
vendor was not served until after the 
service of the garnishee order. — 
Turner r. Waterloo Manufacturing 
Co.. [1928] 2 D. L. R. 706 ; [1926] 
1 W. W. R. 949 : 35 Man. L. R. 472.— 
CAN. 


PART V. SECT. 1, SUB-SECT. 8,— I- 

2142 iv. .1 — The word “ debts,** 

as used in Code of Civil Procedure, 
8. 60, applies only to debts actually 
due ; 11 cannot Include debts, e.g. 

rent, which may become due In the 
future. Rent which has not yet 
become due cannot be attached either 
as a debt or as an actionable claim. — 
Laohman V. Jarbanduan (1927), 
1. L, R. 50 AU. 607.— IND. 


PART V. SECT. 1. SUB-SECT. 3.— J* 


0 (p. 633) 1. Amount of exemption 

—Not affected by payments made on 
account .] — Continental Guaranty 

CoBPN. OF Canada, Ltd. v. Hoho- 
DYSKE Sc OaNMORB CoAL OO., LTD, 
(Alta,). [1927] 1 W. W. R. 401.— CAN. 
d (p. 633) 1. Deputy sheriff dt 

r ler.}—Ex p.. Bowes (1896), 84 

B. R. 76.— CAN, 

d (p. 633) li. — Workman — Dura- 
tion of employment .] — Dominion Lum- 
ber & Fuel Oo. v. Knapp, [1928] 2 
W. W. R. 257 ; 37 Man. L. R. 353.— 

CAN. 


d (p. 633) Hi. Wages AcUs.].)— 

Itfs., having an unsatisfied judgment 
colnst dbft. attached a sum of money 
dd to be due to him, in the han^ of 
le W. Co., which paid it into ct. 
flft- was In the employment of the 
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oo. ; he was obliged by his contract 
with It to give his whole time Sc 
attention to Its service ; the sum 
attached was remunei-ation for the 
services he rendered to the co. as Its 
manager, being a share of the profits 
agreed to be paid in addition to salary : 
in his employment he agreed to act 
under the policies prescribed by the 
directors of the co. ; Sc the sum 
attached was not payable to him In 
any capacity other than that of an 
employee of the co. : — Held : the sum 
attached was “ wages ** within Wages 
Act, fl. 1. & should be dealt with in 
accordance with s. 7. — Craven v. 
Lalonde, [19291 4 D. L. R. 674 ; 64 
O. L. R. lio.— CAN. 

d (p. 633) iv. .1 — The word 

“ attachment ** in rule 661 includes 
any process by which the wage-earner 
would be deprived of his wages. — 
Coleman v. Eight Mii.e Consolidated 
School Dtstriot, [1936] 1 W. W. R. 
657.— CAN. 

2146 i. Superannuation aUowance — 
Civil servant.] — Money lying to the 
credit of a retired Govt, servant in the 
General Provident Fund is not liable 
to attachment in execution of a decree 
against him. — Secretary op State 
FOR India in Council v. Har Charan 
Das (1929), I. L. R. 51 All. 845.— 
IND. 


e (p. 633) L .]— On the 

proper oonstruotlon of Dried FruUs 
Act, 1924, in acquiring under that Act 
dried fruits on behalf of His Majesty 
the Minister of Agriculture acts merely 
as tbe instrumeut of the Crown, i'he 
obligation to pay for the fruits is upon 
the Crown & not upon the Minister as 
such, & therefore is not subject to 
attachment garnishee proceedings. 

MiLDURA do-OPKRATIVK FRUIT Oo,, 

Ltd. V. Noyce, Be Noyce, Ex p. 
Minister of Agrioultukk, [1928] 
V. L. R. 390 : [1928] Argus L. I'. 234. 
—AUS. 


r (p. 634) i. .]~~TUo rule, 

vhereby the remuneration of fcho 
lolders of public ojfficeH Is exempt frum 
UTestment, applies to the wages of au 
)rdlnary workman in the employment 
)f a Govt. Department,— 

\ The ADMUiALTY, flOLO') S. C. 8i-. 


d (p. 634) i. — ~.l— U avdon r. 

AVDON Si f)ANAl>T\N NaTIO-NAP JUIL- 

[1937] 3 w. W. R. 537.-CAN 

t fl). 634) i. ^.]— Under 

shoo^ Act, R. S. A„ 1922 (o. 51), a 
acher's salary is not a ^bt accruing 
le from day to day.' — T hoRESON v, 
'.ATRMOKE School District Trustees 
ita.). [1927] 3 D. L. R. 641 ; [19271 2 
. W. R. 439.— CAN. 

£ (p. 634) i. Assistani sur- 

)n.]— The pay of a European 
litary Assistant Surgeon, second- 



Omw 21fi6~8l88. English and Empire Digest Supplement. 


2156. Add, ArmoiaHan : — As to (1) Reid. Re Pinto 
Leite <& Nephews, Esc p, Visoonde Des Olivaes, 
[1929] 1 Oh. 221. 

2169. Add, Annotations : — Reid. Employers^ 
Liability Assce. Oorpn. v, Sedgwick, Collins, 
[1927] A. C. 95; Bichardson v. Richardson, 
[1927] P. 228. 

2170. Add, Annotaticna : — Folld. Employers* Lia- 
bility Assce. Oorpn. v, Sedgwick, Oollins, 
[1927] A. 0. 95. Refd. Richardson v, Richard- 
son, [1927] P. 228. 

2170a. .] — Pltfs. had brought an 

action & had signed a judgment against a 
Russian co. in default of appearance. Service 
of the writ had been effected by leaving a 
true copy of the writ of summons with one 
0., who was the person authorised by regis- 
tration in England to accept service on 
behalf of deft. co. under Companies (Con- 
solidation) Act, 1908 (c. 69), s. 274. The 
co. had been liquidated in Russia but this 
liquidation took no account of debts due to 
the co. by English debtors or by the co. to 
English creditors, &> an order had since been 
made to wind up the co. in England. The 
English liquidator decided not to attack 


the judgment. C. had endeavoured without 
success to have Ms name removed from the 
register i—Held : the judgment creditors 
were entitled to a garnishee order attaching 
money due to the Russian co. from a debtor 
of that CO. in this country. — Sedgwick 
Collins & Co. v, Rossia Insurance Co. op 
Pbtrogead, [1926] 1 K. B. 1 ; 95 L. J. K, B. 
7; 133 L. T. 808 ; 41 T. L. R. 663, 0. A.; 
affd, avb nom. Employers’ Liability As- 
surance Oorpn. v, Sedgwick, Collins & Co., 
[1927] A. 0. 95 ; siih nom, Sedgwick, Collins 
& Co., Ltd. v. Rossia Insurance Co. op 
Pbtbogbad. 136 L. T 72, H. L. 

AnnoioHons : — Oonfld. Lazard Bros. & Oo. v. Midland Bank. 
Ltd. (1932), 148 L. T. 242. Refd. The Jupiter (No. 3) 
(1927), 137 L. T. 333 ; Sabatier v. Trading Oo., [1927] 1 
Oh. 496 ; First Russian Insoe. v. London & Lancashire 
Insoe., [1928] Oh. 922 ; Re Vocation (Foreign), Ltd. (1932), 
48 T. L. R. 625 ; Be Russian Bank for Foreign Trade, 
[19333 Oh. 745. 

2188. Add, Annotations : — Consd. Rekstin v, Kom- 
severputj Bureau (Bank for Russian Trade, 
Ltd.) (1932), 48 T. L. R. 678. Refd. Richard- 
son V, Richardson, [1927] P. 228 ; Douglass 
V, Lloyds Bank (1929), 34 Com. Cas. 263 ; 
Lazard Bros. & Co. v, Banque Industrielle de 
Moscou, Lazard Bros. & Co. v. Midland Bank, 
Ltd. (1931), 101 L. J. K. B. 65. 


class, of the Indian Medical Dopt., 
who Is a warrant olflccr & not a com- 
missioned is not Jiable to 

attachment in execution of an order for 
alimony & main te nance passed by a 
civil ct. — Nugent v. Nugent, I. L. R. 
[19373 All. 3.50.—IND. 

f (p. 034) ii. Army mrgeon ,\ — 

The pay of an assistant -surgeon, 
attached to a British regiment serving 
in India, is not liable to attachment in 
execution of a decree of a oivi) ct. — 
Browne v. I^arce (1925), 1. L. R. 
48 All. 7.*i.~-IND. 

f (p. 634) iii. SroWier.l— The 

salary of a soldier to whom Army Act, 
44 & 45 Viet. c. 58, applies, is attach- 
able in execution of a decree in accord- 
ance with the provisions of Civil 
Procedure Code, s. 60 (1 ). — Husain 
BAKB sn V, Briggkn Shaw (1933), 
I. L. R. 55 All.— IND. 

h (p. 634) i. — — Police court inter- 
prefer.! — The wages or sedary of the 
ofQcial Italian police court interpreter 
of Vancouver paid by the city is exempt 
from attachment under Attachment of 
Debts Act, R. S. B. 0. 1924, 8. 3.— 
Todd v. De Paola (1932). 46 B. C. R. 
278.— CAN. 

PART V. SECT. 1, SUB-SECT. 4. 

sn. To what court — Court of division 
where gamiehee resides.] — Be Savokd 
V, Dbsjabdins, [19273 1 D. L. R. 541 ; 
59 O. L. R. 646.-~CAN. 

1 . Bevsd,, 17 Alta. L. R. 109. 

00 . For ** the affidavit was not 
sufficient ** read ** not insufficient.** 

d (p. 637) 1. .1— In an 

affida-nt in support of a garnishee 
summons, deponent must swear 
positively to the indebtedness & the 
amoimt thereof, & if his affirmation 
as to the amount is upon Information 
& belief only his prevfous positivenees 
as to the indebtedness is thereby 
qualified ; as to a judgment debt the 
affidavit must show not only the exist- 
ing indebtedness, but also the amount 
for which judgment was recovered. — 
Frost v. Boohon & Vebheist, (1924J 
8 W. W. R. 422.— CAN. 

d (p. 637) li. An 

affidavit in support of a garnishee 
summons with respect to a judgment 
debt, need not state the original 
amount of the judgment, but only the 
8kmount etlB due thereon. — ^Poimufl t>. 
Smith Sc Oonnauohty, [19251 3 


D. L. R. 513 ; [1926] 2 W. W. R. 293 ; 
19 Sosk. L. R. 497.— CAN. 

d (p. 637) iii. .3— An 

affidavit for a garnishee order is not 
sufficient, unless !t states that it ta 
founded upon information & belief, 
or that deponent has knowledge of the 
facts.— TiLLiruM Athi.ei*ic Club v 
BuriuR. [1925) 3 W. W. R. 368.— can; 

d (p. 637) iv. . 3— Whore the 

affidavit m support of a garnishing 
order states that the garnishee is a 
certain named bank, it describes the 
garnishee sufficiently. — V an Was- 
SENAER V, Adamb, [1927] 3 D. L. R. 
180; [19271 2 W. W. R. 287 ; 38 
B. C. R. 275.— CAN. 

d (p. 637) V. .]— An affi- 

davit for garnishing order before judg- 
ment must state shortly & concisely 
the canse of action in common & plain 
language, & a garnishing order Issued 
where the affidavit filed is defective 
in this respect will be set aside. — 
Huhn V. Bogaoh, [1928] 3 W. W. R. 
422.— CAN. 

d (p. 637) Vi. .1— Although 

In an affidavit In support or a garnishee 
summons the fact of deft.*B indebted- 
ness to pltf. must be sworn to positively 
& not on mere information Sc belief, 
this does not mean that pltf. *8 know- 
ledge thereof must necessarily be 
absolute & complete. — P omfrbt v. 
Morie Sc Imperiajl Bank of Oanada, 
[1931] 2 W. W. R. 477 ; 3 D. L. R. 
557 ; 25 Alta. L. R. 481.— CAN. 

d (p. 637) vii. .3 — Wilson 

V. Douglas, [1931] 2 D. L. R. 413 ; 3 
M. P. R. 84.— CAN. 

d (p. 637) viii. .1 — CURLEY 

V, SiNSER, [19311 3 W. W, R. 763 ; 46 
B, O. R. 20.— CAN. 

d (p. 637) ix. .3 — Banque 

Canadienne Nationale V, Labinb Sc 
Courtemanohb, [1933] 1 W. W. R, 
386 ; 2 D. L. R. 432.— €AN. 

d (p. 637) X, — .] — Sokol c, 

Paoipio Forwarping Co., 

Reipkl & Royal Bank 6f Canada, 
[1933] 3 W. W. R. 362.— CAN. 

d (p. 637) xi. .1— Garnish- 

ing proceedings before Judgment are 
extraordinary remedies Sc the statutory 
TOi^uiremeutB must be strictly complied 

Sect. 263 of County Courts Act, 
R. S. M., 1913, provides that a gamish- 
Ing order Sc summons may b« issued 
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pending action when there is filed an 
affidavit ** In one of the forms appro- 
priate to the purpose in the schedule 
of forms.*’ In the present Instance 
the appropriate form was No. 27, 
which says : “ The said primary debtor 
is justly & truly indebted ... to the 
primary creditor In the sum of . . .** 
The affidavit which was filed said : 

The deft. Is Indebted to pltf. In the 
sum of $109 ” ; — Held : the omission 
from the affidavit of the words *' justly 
& truly ** was a substantial variation 
from the statutory form ; &, therefore, 
the filing of said affidavit did not give 
the clerk of the county ot. jiirisdictlon 
to issue the garnishee summons. — 
Haug V, Brown & B. & B. Transfer, 
[19343 1 W. W. R. 183 ; 2 D. L. R. 
302.— CAN. 

d (p. 637) xU.-- .1— Where the 

affidavit in support of a garnishee 
summons does not sot out sufficiently 
the nature of pltf.’s claim the summons 
will be set aside as issued without 
Jurisdiction. Such non-compliance 
with rule 648 Is a fatal defect & cannot 
be cured under rule 273. — Joncas v. 
Plotkins & Lion Refining Co. & 
Imperial Bank of Canada, [19341 2 
W. W. R. 142 ; 3 D. L, R. 799.— CAN. 

h (p. G37) i. 7\m€ for swearxno 3 

— The fact that the affidavit In support 
of a garnishee summons was sworn 
before the action was begun, although 
on the same day on which the state- 
ment of claim was Issued. Is ground for 
setting the gamishtje summons aside. — 
McParland V, Seymour, [1925] 4 
D. L. R. 944 ; [1925] 3 W. W. R. 666 ; 
revsQ., [1925] 4 D. L. R. 325 ; [1926] 
3 W. W. R. 256,— CAN. 

h (p. 637) il. — Made hdort 

action begun — Inmlid,] — Neon Pro- 
ducts OP Western Canada, Ltd. v. 
Bancroft [19363 2 W. W. R, 837; 
50 B. C. R. 81.— CAN. 

PART V. SECT. 1, SUB-SECT, 5.— B. 

q i. ,] — Service of a garnishee 

summons set aside, the copy served 
not having been a true copy. — 
LrVERGANT V, CAPITA^ JOBRERS. LTD., 

[19261 3 w. W. R. 719.— CAN. 


PART V. SECT. 1. SUB-SECT. 6.— 
B. (a). 

2206 I. Claim by third paHv — DvfV 
of couH-^RigMe of third party, y— Held : 
when It is suggested by iihe garnishee 



VoL XZI.— Execution. Cases 2210a-*8288A 


2210a« — — Not necessary to make Judgment 
debtor a party,]— Lbvene v. Maton (1907), 
61 Sol. Jo. 632. 

2220a. Irregular service ol notice of writ.] — 

Lazabd Bros. & Co. v, Midlanx> Bank, Ltd., 
No. 2069a, ante, 

2236. Add, Annotation : — Refd. Plunkett v. Bar- 
clays Bank, Ltd., [1936] 1 AU E. R. 653. 


2286a. Of army agent.]— Attachment of the 

produce of the sale of a commission in the 
army, in the hands of the army agents, held 
ineffectual as against the lien & right of set-off 
of such agents & as against a prior equitable 
assignment. — Weijstkr v. Webster (1862), 
31 Beav. 393 ; 31 L. J. Ch. 055 ; 8 Jur. N. S. 
1047 ; 10 W. R. 503 ; 54 B. R. 1191. 


on the retnrn of an order nitti for the 
attachment of a debt that there in a 
claim by a third person In respect of 
that debt the justices should, in accord- 
ance with Justices Act, 1915, s. 131, 
diroct such third person to appear & 
state the nature & particulars of his 
claim ; & where such third person 

appears, & his claim is dlsresrarded by 
the justices, he has a rijfht to be beard 
& is entitled to review an order of the 
Justioes as a “ person who feels 
aggrieved within sect. 160 of the some 
Act. — HtTNTv. Balfour. 11928] V. h, R. 
488; (19281 Argus L. R. 313.— AUS. 

h 1. Affidavit of denial — Cross" 

examination (m-^Whai questions mus^ 
be anauw?rcd. 1— Wilson v, Fleming 
(1900). 19 P. R. 203.— CAN. 

h it, Attachment of Debts Act.] — 

There Is strong authority for holding 
that a garnishee has not the right to 
have a garnishee summons set aside 
on an application based merely on the 
ground that there is no debt dub from 
the gajnishoe to deft., since Attach- 
ment of Debts Act, s. 8, makes pro- 
vision for determining such an issue. — 
Simonson r. Simonsoi^ (1928} 3 D. L. 
R. 31 ; [1928] 1 W. W. R. 863 ; 22 Sask. 
L. R. 481.— CAN. 

PART V. SECT. 1, SUB-SECT. 6.— 

B. (b). 

s i. Form of ise^ic .] — Au 

issue directed in garnishee proceedings 
should be so framed as to dispose of 
the claims of all the claimants. — 
Dominion Bank v. R. P. Clark & 
Co. (Vancouver), Ltd.’s Trustee 
(1933), 46 B. O. R. 486.— CAN. 

»p. Onus of proof.] — Adolph v. 
Hilton dr Stephens (1907), 7 Terr. 
L. R. 407 ; 6 W. L. R. 119.— CAN. 


PART V. SECT. 1, SUB-SECT. 6.— 

C. (b). 


t i. Jurisdiction of district court 

judge to set aside,] — Rabinovitoh v. 
Frist, [1927] 3 D. L. R. 892 ; [1927] 
2 W. W. R. 673 ; 21 Sask. L. H. 582.— 

CAN. 


»t. Debt not liable to be garnisheed — 
Indian Act, R. S. C., 1906, ss. 99, 102.] 
— Armstrong Growers* Assocn. v. 
Harris. [1924] 1 D. L. R. 1043; 1 
W. W. R. 729 ; 33 B. C, R. 285.— CAN. 


sv. Error in form.] — Armstrontg 
Growers’ Assocn. v. Harris, [1924] 
1 D. L. R. 1043 ; 1 W. W. R. 729 ; 
33 B. O. R. 285.— CAN. 


8W. fFfio may apply.] — A “ person 
claiming to be Interested lu the money 
attached.” within Attachment of 
Debts Act, H. 8. S. 1920 (o. 59), s. 7, 
Is some person, other than pltf.. deft, 
or garnishee, who claims some intci-est 
in tne money attached by the garni shee 
'summons. — P ontius v. Smith & Con- 
naughty, [19251 3 D. L. R. 513 ; 
[1925] 2 W, W. R. 293 ; 19 Sask. L. R. 
497.— CAI4. 


■y. .1 — Boyd & Eloib v. Kbrsbjt 

;B. O.), [1927] 2 D. L. R. 679; [19271 1 
W, R. 665; 38 B.C. R. 342.— CAN. 




■z. Application to set aside — Necessity 
for appearance.] — Where a deft, has not 
entered an appearance in the aution he 
is not entitled to move to have an 
attaohing order obtained by pltf. set 
aside. If deft, has so moved without 
having appeared the objection to his 
right to do 86 cannot be cured by a sub- 


sequent entry of appearance. — Mc- 
Donald V. Cocos Island Treasures, 
Ltd.. [1933] 1 W. W. R. 189; 40 B. C. 
R. 360.— CAN. 

PART V. SECT. 1, SUB-SECT. 6,- - C. (c). 

sc. Money paid into court — Garnishee 
sumnwns set aside — Second summons — 
Payment out.] — Security Lumber Co., 
Ltd. 11. Roltck & Rolick Plaxin, 
[19371 2 W. W. R. 394.— CAN. 


PART V. SECT. 1, SUB-SECT. 7. 

8 i, Against execution by sheriff.] 

— The service of an attaching summons, 
although not a transfer of the debt, 
creates a ohai^ on it in favour of the 
attaching creditor which is not taken 
away by the subsequent re<ielpt of 
writs of execution by the sherifC. — 
R. B. Anderson & Son v. Dawber, 22 
B. C. R. 218.— CAN. 


t 1. Against prior assignment — 
Validity of assignment — Trial of issue 
to determine — Power to order. }~~Paquet 
C o., Ltd. v. Wiese & Krant (Alta.), 
[19*27] 1 W. W. R. 685.— CAN. 

t il. Creditors Relief Ad, R, S, 

B. C., 1924 (c. 59). 1 — Vernon Hard- 
ware Co. t>. Reid & Reinhard (B. C.), 
[19271 2 W. W. R. 117.— CAN. 

b i. .1 — Sect. 2a of Builders’ 

& Workmen’s Act, K. S. M,, 1913, 
added thereto by 1932 (o. 21), s. 1, 
does not apply to moneys merely 
owing to & not yet ” received ” by 
the contractor. — Castelein v. Boux. 
[1934] 1 W. W. R. 772 ; 3 D. L. R, 
351 ; 42 Man, L. R, 97.— CAN. 

sm. Joint Jff several debt — Rights of 
creditor of individual debtor.] — Where 
money Is levied under on execution 
with respect to a joint & several debt 
a creditor to whom one of sedd debtors 
Is individually indebted is not entitled 
to share in its distribution under 
Oeditors’ Relief Act, R. S. A., 1922, 
except as to the surplus, if any, which 
remains after the money has been 
applied in satisfaction of said debt. — 
Donaqhue t>. Canadian Bank of 
C/OMMERUB (Alta.), (1929) 4 D. L. R. 
540 ; 3 W. W. R. 109.-^AN. 

sa. Of garnishing creditors — Amend- 
ment of summons — Power of court.}— 
K., an administrator, had in his hands 
moneys of the estate, a distributive 
share of which M. as one of the next 
of kin was entitled to receive. J., a 
creditor of M., served on K. a garnishee 
summons, in which K. was described 
simply as ** K.” T., another creditor, 
then served a similar summons on K., 
In which K. was described as ” adminis- 
trator of the estate.” The Judge 
amended J.’s summons by adding 
” administrator of the estate ” : — 
Held : the judge had no power to give 
retroactive eifeot to the amendment, 
& thus give J. priority of T. on the 
basis of nls earlier service. — Turvilij: 
V, Malloy, [1929] 3 D. L. R. 25 ; 63 
O. L, R. 612.— CAN. 


sb* Against wc^e-eamers — Effect of 
CredUors* Relief Act, R, S. A., 3 922.1— 
Creditors* ReUef Act, R. S. A.. 1922, 
B. 5 (14), which gives priority to 
persons who ” at the time of the 
seizure by the sheriff,” or within one 
month prior thereto, were employed 
by the execution debtor, does not 
entitle them to priority trith respect^ 
moneys which the sheriff received by i 
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virtue of garnishee proceeding — 
Linton v. Flannigan, [1929] 8 

D. L. R. 911 ; 1 W. W. R. 921; 24 
Alta. L. R. 27 ; revg., [1929] 1 W. W. R. 
4.95 — CAN- 


BO. Priority of equitable assignee — 
Over subsequent garnishor .] — M. made 
an arrangement with an auctioneer to 
sell her chattels on Nbv. 27, 1929, 
Before that date she gave to a creditor 
a letter addressed to the auctioneer 
asking him to pay to the creditor a 
specified sura of money out of the pro- 
ceeds of the sale to be held on Nov. 27. 
By the same document M. purported 
to assign to the creditor the specifted 
sum out of the proceeds of the sale. 
She gave similar documents to other 
creditors & all were delivered to the 
auetioueer before the day of the sale : 
— Held : these documents were valid 
equitable assignments : the subject- 
matter of the assignments was assign- 
able in that way ; & the claims of the 
assignees were paramount to the claims 
of pltfs. In four Division Ct. actions, 
who sought to garnish the proceeds of 
the sale in the hands of the auctioneer 
garnishee. — Uxbridge Hardware Co. 
V. Musselman, [1931] 1 D. L. R. 867 ; 
66 O. L. R. 435.— CAN. 

sm. Against assignee of hook debts.] — 
A customer made a general assignment 
of book debts to his bonk, the customer 
continuing to get In & deal with debts 
until default or notice by the bank. 
A judgment creditor then gamishod 
one book debt : — Held : the bank could 
not get priority by ^ving notice of the 
ossi^ment, sinoe this was in the nature 
of a floating charge. — Great Lakes 
Petroleum Co. v. Border Cities 
Oil, Ltd., [19.34] 2 D. L. R. 743; 
O. R. 244.— CAN. 


PART V. SECT. 1, SUB-SECT. 8. 

2242 ii. Brethour v. 

Taylor & Bank of Montreal (B. 0.), 
[1927 J 3 W. W. R. 166.— CAN. 

2242 Ul. After notice of 

assignment of reversion.] — Fouldb v. 
Chambers (1896), 11 Man. L. R. 300.— 
CAN. 

ad. Dy judgment debtor — To 

sheriff.] — Edd : payment by the judg- 
ment debtor to the sheriff of the amount 
ol the execution did not entitle him 
to have the gamlshees discharged. — 
Kolbqa V. Genser (Man.) (1912). J2 
W. L. B. 197 ; 6 D. L. R. 188.— CAN. 

f i, Distribution — Under 

CredUors Relief AcL]--W ard (Robkut^ 

& Co., Ltd. v. Wilson rioop. 7 
W. L. R. 37 ; 13 B. C. R. 273.— CAN. 

I ji, Deduction of solicitor’s 

fee.] — There Is no authority for the 
deduction of a solr.’s fee when a 
garnishee In a coiintj' ct. ^tion pays 
the garnished money 1^^^ 

SEGUIN V. It AND ALL & 

Bank, [1933] 3 W. W. R. — CAN. 

si. Discontinuance of actual. ] 
discontinuance of an action the 
irarnishrnont proceedings therein auto- 
SSlcally termlnate.-lNTERNATlON^ 
PKI'ROLEUM & Land rRAJHNG Co., 

Ltd. t;. Rosa & Royal Bank of 
:)anada, aldous V. Ross & Roy a. 
3ANK OF Canada, 

3ROWN & Harvey, [1933] 3 W. W. R. 
148.— CAN. 



Cases 2278— S488a. English aNd Empirb Digest Supplement. 


2278* After tliis case add : — 

SeCy ge^aUy^ Infants, Vol. XXVIII., pp. 

2279. Add, Annotation : — Retd. 0. L. v, 0. F. W., 
[1928] P. 223. 

2280* Add. Annotation : — Retd. C. L. v. 0. P. W., 
[1928] P. 223. 

2295a. Private company.] — P bjnton v. East 

(1910), Y. S. O. P. 

2811a. Stock held In trust for debtor — Debtor 
having discretionary trust as to part of fund.] — 
A testator by his will directed that certain 
stock should stand in the names of his exors., 
& the dividends should be paid to G,, during 
his life, & on his death to E., his widow, 
“ she to lay it out for the good of his children,** 

6 that when the youngest child should come 
of age, the fund should be sold out & divided 
amongst the children. In an action in which 
E., after the death of G., was a deft. ; — 
Held : an order might be made under 
Judgments Act, 1838 (c. 110), ss. 14, 16, for 
charging “ so much of the dividends as were 
payable to E. for her own use & benefit.** — 
Fowler v, Churchill (1843), 11 M. &: W. 
67 ; 2 Dowl. N. S. 682 ; 12 L. J. Ex. 230 ; 

7 Jur. 166 ; 162 E. R. 714. 

AnnotcUion : — Oonsd. South Weatorn Loan & Discount Co. 
V. Bohertaon (1881), 8 Q. B. D. 17. 

2835. Add. Citation : — “ sub nom. Re Hutchinson, 
Ex p. Hutchinson (1885), 16 Q. B. D. 216. 
2350. After the word “ Held ** add ‘‘ (Brlb, J., 
dies.) ** 

Annotations : — For the annotations in the 
original volume substitute as follows : — 
Anrwtations : — Dbtd. Beavan v, Oxford (1856), 6 Do G. M. 
& G. 507, I prefer the opinion of Brle, J., to that of the 
other three judges (Tcbnkr, L.J.). ir.F. Kinderloy v, 
Jervis (1856), 22 Beav. 1 ; Scott t>. Hastings (1858), 
4 K. &: J. C33. Consd. Nicholls v. Boaewarne (1859), 
6 0. B. N. S. 480. N.P, Benhamv. Keane (1861), 1 Johu, 
& H. 685. DbtA Pickering v. Ilfracombe By. (1868), 
L. R. 3 O. P. 235 ; Robinson r. Nesbitt (1868). L. B, 3 
0. P. 204. The opinion of the majority of the ot. in that 


case Is no longer law (Bgviid^ C.J.). 

Dlnental Union Gas Co. (1872^. B. 7 Bxoh. 882. 

Punohard i>. Tomkins (1882). 31 W. R. 286. The case of 
Watts V. Porter Is itseif unsound law, but Ebus, J. s 
construction of Judgments Act, 1838 (c. 110), Is now held 
to be the law (Ohitty, J.). N.F. Us General Hortlonltural 
Oo.,Etp. Whitehouae (1886), 32 Oh. D. 612 ; Re Leav^ley. 
fl891] 2 Ch. 1 ; Vacuum Oil Co. e. EUla. [19141 1 K. B. 
093. Befd. Hirsch v, Coates (1856), 18 C. B. 757 ; Croft 
V. Lumley (1858), 0 H. L. Oas. 672 ; Baker v. Tynte 
(I860), 2 E. & E. 897. M«ntd. Whistler e. Eorster(18C3), 
14 C. B. N. S. 248. 


2480a. .] — 6 Viet. c. 6, s. 4, con- 

ferred on the ct. no new summary jurisdiction 
with respect to granting injunctions ; but 
the remedy provided thereby was intended 
only for limited & interim purposes, viz. to 
protect stock until the party having a claim 
to it can have time to assert that claim by 
bill. H. obtained a restraining order under 
the above statute on May 30, but he neglected 
to file a bill. Upon motion made Jime 30 to 
discharge the order : — Held : the order could 
not stand without a bill filed ; & although the 
ct. had power to continue the order until a 
bill should be filed, yet that this was not, by 
reason of H.’s delay in filing a bill, a proper 
case for the exercise of such power . — Rc 
Suisse (1842), 6 Jur. 597, 664. 


2486. Add. Citation “ Madd. & G. 1.** 


2438a. Beneficial owner.] — A cestui 

que trust or equitable mtgee. of shares who is 
entitled to restrain a transfer can apply to 
the High Ct, under Ot. of Chancery Act, 
1841 (c. 6), s. 4, & R. S. C., Ord. 46, for an 
order restraining the co. from allowing a 
transfer to be made, & this appears to me to 
be his only remedy where he is not himself a 
transferee, & as such entitled to be registered 
as a shareholder (Bindley, L.J.). — Soci^6 
G6n6rale De Paris v. Tramways Union Co., 
Ltd. (1884), 14 Q. B. D. 424; 64 L. J. Q. B. 
177; 62 L. T. 912 0. A.; affd. on other 
grounds^ sub nom. Soci^iTfe Gen6rale De 
Paris v. Walker (1886), 11 App. Cas. 20, 
H. L. 


PART V. SECT. 2, SUB-SECT. 5.— A. 

2289 i. Fund in court — Paid under 
gamiaheevroceedinqs.] — Pratu. Hitch- 
cook, Jonah u. Hitchcock, (1925J 3 
D. L. R. 1142.— can. 

PART V. SECT, 2, SUB-SECT. 6.-~A. 

•». Coats of obtaining orders — 
On winding-up of company — By 
whom payable,] — Re Saskatchewan 
Co-operative Elevator Co., Ltd., 
Davidson tj. Swanson (S.), [1928] 2 
W. W. R, 256.— CAN. 

PART V. SECT. 3, SUB-SECT. 2.— D. 

2893 i. Right of assignor to fund.] — 
Re Davidson & Smith, Et n. London 
Guabantbb & Accident Co., [19261 
2 D. L. R, 433.— CAN. 

PART V. SECT. 8, SUB-SECT, 4. 

0 L Compensation for dependants 

of deceased t/wAwiati.}-~Money paid 
Into ot. as compensation due to the 
dependants of a deceased workman 
under the Workmen’s Compensation 
Act, 1925, Is not subject to arrest- 
ment. — WiLUAM Baied & Co,, Ltd. 
V. Campbell, [1926] 3. C. 314. — SOOT. 

part V. SECT. 3, SUB-SECT. 6. 

sf. Order obtained toithgut notice of 
prior assignment-— Notice of assignment 
entered in accounJtanPs office .] — OoT- 
TINOHAM V. COTTINGHAM (1886), 11 
O. R. 294.— CAN. 

PART V. SECT. 6. SUB-SECT. 1. 

2448 1. Not execution hut eguitable 


relief .] — Equitable execution is a means 
of freeing exigible ai^sets from impedl- 
monte in the way of execution & 
reaching them when such impediments 
prevent them from being taken in 
the ordinary course ; it will not be 
awarded unless it is reasonably clear 
that beneflt will be derived from tbe 
appointment of a receiver. — Strang 
V. Beal, [19231 3 D. L. R. 1141 ; 52 
O. L. H. 208.— CAN. 


PART V. SECT. 5, SUB-SECT. 2. 

%%. Of master.] — The master of the 
High Ot. has no jurisdiction to 
make an order appointing a receiver 
by way of equitable execution. — 
Baird e, Murphy, [19283 1. R. 126. — 
IR. 

sh. Effect of Couniy Courts Act. 
R.iS.M., 1913, a. 57.] — Underthe above 
sect, county ot. Judges in Manitoba 
have no jurisdiction to make an order 
for the appointment of a receiver If 
the order is, in effect, an {njuuotion 
against deft, restraining him from 
receiving the moneys therein referred 
to. — MoFarlank. e, Franklin, [1924] 
3 D. L. R. 006 ; 2 W, W. R. 1036; 
84 Man. L. R. 293.— CAN. 

8J. Aetion commenced in one judicial 
district — Appqinbnent ol ‘ 

in another r'_.' ‘ 

Ck>.. Ltd. v. Kirk, [1928] 

1 W. W, R. 308 ; 22 Sask. L. R. 486.— 
CAN. 

sk. Propertu outside jurisdiction.} — 
The Calcutta High Ot. on its original 
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side oan. In a proper case, appoint 
a receiver of property outside its 
territorial Jurisdiction in execution 
of a money decree. — Pramathanath 
Malta v. Low & Co. (1929), I, L. R. 
57 Calc. 964.— IND. 


PART V. SECT. 5. SUB-SECT. 3.— 
A. (a). 

2458 V. .1 — A pltf. who holds 

a judgment on which be is entitled 
to issue a writ of execution against 
goods only, & who seeks the appoint- 
ment of a receiver to take possession 
of the goods, must show (inter alia) 
that he is entitled to have the goods 
seized, but that it is impossible owing 
to some impediment in law of deft.’s 
Interest. — Lanostapp v. Squirrell, 
[19241 2 D. L. R. 930 ; [1924] 1 W.W. R. 
1266 ; 18 Sask. L. R. 250.— CAN. 

2453 vi. .] — The appointment 

of a receiver by way of equitable 
execution will not os a general rule 
be made, unless there exists some 
special diflaculty or legal impediment 
to obtaining execution In the ordinary 
course by garnishment of the debt 
due to the execution debtor. — Royal 
Trust Co. v. Kritzwiser, [19241 3 
D.L, R. 596 ; [19241 2 W.W.B. 760.— 
CAN. 

2453 vii. — — .] — Before a receiver 
by way of equitable execution oan 
bo appointed, there must be a legal 
right in the creditor to be paid out of 
tbe particular asset, which he cannot 
reach luiless aided , by the ct . ; but 
the creditor cannot by this process 



2454. Add. Annotation : — Refd. Ideal Filins v, 
Richards, [1927] 1 K. B. 374. 

2463.^dd. .4nnoto<ion Refd. Ee Bueb, [1927] 
W, N. 299. 

2466. Add, Annotation Retd. Be Bueb, [1927] 

XK7 XT OAr\ * '■ •* 


Vol. XXL— Execution. Cases 8464— 2647a. 

2502. Add. Annotation : — Retd* Ideal Filins v# 
Richards, [1927] 1 K. B. 374. 

2526, Add, Annotation ;^’Refd. Guatemala (Re* 
publica de) v. Nunez (1920), 95 L. J. K. B. 
955. 


Part VI. — Discovery in Aid of Execution. 

On foreign debtor — Temporarily within Jurisdiction — Form of order.] — Practice Note 

[1928] W. N. 209. 


reach a kind of asset not exigible 
under legal execution. — Eaton v, 
Brant (1024). O. h. R. 34C.— CAN. 

2458 via. .I—Thomson v. OubB’ 

INQ (1889), 80 O, R. 123.-~CAN. 

2468 ix. .] — Nova SoO'Ha Min- 
ing Co. V. Gbernbb (1898), 31 N. S. R, 
(10 R. & G.) 189.— CAN. 


2463 X. .] — A receiver will not 

be appointed by way of equitable 
execution with respect to property 
which l 8 capable of being reached by 
way of ordinary legal process, unless 
the ot. la satisfied that there are special 
circiim.stancoB which would Justly 
entitle applt. to such relief. — Men- 
NONTTE Mutual Fire Insurance Co. 

V. Heinrichs & Heinrichs. 11932] i 

W. W. K. 218.— CAN. 

•1. Whether granted as of right.]— 
It is erroneous to assume that becanso 
property of a judgment debtor is not 
liable to the ordinary processes of 
execution, the Judgment creditor must 
be able successfully to invoke the 
equitable jurisdiction of the ct. to 
olitain realiHatlon of the property. — 
Ma'cthewson V. Stredickk, [1924] 
3 D. L. R. 108.5 ; 2 W. W. R. 1099.— 
CAN. 


PART V. SECT. 6 , SUB-SECT. 3.— 
A. (b). 

»ra. Property exempt from seizure — 
Homestead. J — A judgment creditor 
cannot have equitable execution with 
respect to property which could not be 
taken under execution at law If the 
debtor had the legal. Instead of only an 
equitable interest therein. Therefore 
equitable execution cannot be obtained 
against a judgment debtor's equitable 
Interest in land which Is his homestead, 
where homesteads are made exempt 
from soixure under a writ of execution. 
— Stobhr & McPherson v. Morgan 
(Sask.), [19291 4 D. L. R. 301 ; 2 
W. W, R. 677.— CAN. 


PART V. SECT. 5, SUB-SECT. 8 .— C. 


2400 ii. .] — The ot. has no Juris- 
diction to enforce payment of a judg- 
ment debt by appointing a receiver of 
the future earmngs of the Judgment 
debtor.— Simpson v. Simpson (1934), 
49 B. O. R. 288.— CAN. 

n 1. lAigal estate in remainder.) — A 
vested interest in land subject to 
another person’s life estate does not 
constitute a suffiolent present interest 
In land to justify the appointment of 
a receiver with a view to realisation. — 
Matt he w b on V. Stbedick^ [39241 3 
D. L. R. 1085: 2 W. W. R. 1099.— 
CAN. 


ql. Barnes 

13924] 2 D. L. R. 1119 
462.— CAN. 


e. Sharpe, 
2 W. W R. 


sp. License.} — ^An ordinary hotel 
leaee containing all the usual terms in 


favour of the lessor with respect to tho 
license shows a primA facie interest of 
the lessor in the license, which a Ot. 
of Equity will in a proper case protect 
by the interlocutory appointment of a 
receiver, — Metropolitan Theatres, 
Ltd. V. Harris (1935), 36 S. R. N. S. W. 
228 ; 52 N. S. W. W. N. 68 .— AUS. 

sr. Profits of hotel.] — Pltfs. claimed 
to be entitled to possession of the land 
on which a hotel was erected & also 
to tho furniture in the hotel, : — Held : 
an order appointing a receiver of the 
profits of the business should be set 
aside, as under no circumstances could 
pltfs. bo entitled to the profits arising 
from tho business carried on by deft. — 
Clydesdale v. McManus, [1934] 
W. A. L. R. 89.— AUS. 


PART VL 

h i. .] — Where an order 

under Rule 478 (1) for the examination 
of a Judgment debtor orders hla attend- 
ance for examination, it is not necessary 
to serve him with a subpoena under 
Rule 480 ; tho service of the order 
& appointment on him with payment 
of conduct money is sufficient. But 
If such order provides only that be be 
orally examined & does not order him 
to attend for examination or to produce 
his books or documents, it is then 
necessary to serve a subpoena to compel 
his attendance or to produce such 
books & documents os may bo required. 
— Great West Life Absoe. Co. v. 
Wright, [1928] 4 D. L. R. 144 ; [1928] 2 
W. W. R. 94 ; 22 Sask. L. R. 409.— CAN, 

g J. Mortgagor — AUh(rugh 

execution stayed.] — Franoo-Bf.lgtum 
Investment Oo. v. McNamara (Alta.), 
[1918] 2 W. W. R. 929.— CAN. 

0 i, .J — Order made for 

exsTTilnation, where it was disclosed 
that judgment debtor had purchased 
& put in bis wife’s name certain land 
& had paid out money on account of 
the purchase price & for interest & 
taxes. — Beau Monde Ladies’ Tailor- 
ing Co, V. Garrett, {1925} 3 D. L. R. 
957 ; 57 O. L. R. 256.— CAN. 

a ii. Molher-nndaw of iudgment 

debtor.] — Order made for examination, 
where it was disclosed that judgment 
debtor hod made payments to his 
mother -In -law of sums which it was 
alleged she had lent him. — Beau 
Monde Ladies’ Tailoring Co. v. 
Girrett. (19251 3 D. L. R. 957 ; 57 
0. L, R. 256.— CAN. 


)} i, — — Transferee of land in another 
Province .} — Crucible Steel Co. v. 
Fpolkes ( 1912 ), 21 O. W. R. 302 ; 
3 O. W. N. 750 ; 1 D. L. R. 381.— CAN, 


2552 i. Nature of examination .] — 
The questions should be limited to tho 
scope of the order for examination.— 
Flanagan e* England, [1926] 3 


p. L. R. 360 : [1926] 2 W. W. R. 428 ; 
20 Sask. L. R. 579.— CAN. 


2552 ii. Judgment on contract 

readjusting earlier contracts.] — On 
examination for discovery in aid of 
execution on a judgment recovered 
on a contract, debtor may be required 
to answer questions relating to his 
property & his dealings with it prior 
to the date of the contract sued on, 
where It Is shown, even by evidence 
adduced on an application to a Judge 
to compel debtor to answer the 
que‘»tion 8 , that tho contract had 
replacotl earlier oontracts between the 
same parties 8c was merely a readjust- 
ment of a liability incurred prior to 
its date. — Standard Trust Co. v. 
Walter, [1926] 1 D. L. R. 86 ; [1926] 
1 W. W. R. 16 ; 22 Alta. L. R. 176.— 
CAN. 


8 t. liefusal to attend.] — K. B. 
Rules (Sask.), Urd. 33, contains no 
provision for compelling the attend- 
ance of a person ordered to attend for 
examination other than that contained 
In r. 480. — Saskatoon Hardware 
Oo. V, McManus, [1924] 3 D. L. R, 
344 : 2 W. W. R. 809.— CAN. 


gx. Non-attendance on previous 

day waived.] — Where non-attendanoe 
on the day fixed by an order for deft.’s 
attendance for examination as a Judg- 
ment debtor is waived by pltf., deft, 
cannot be committed for failure to 
attend upon a subsennont day, the 
effect of the order being spent. — 
Hyatt v. Owens, [1927] 3 I), L. R. 
563 ; 60 O. L. R, 489.— CAN. 

sa. Scope of examination — ^Evidence 
admissible as proof of abUitv to pay .} — 
On an application under King’s Bench 
Act, 8 . 51 (a), the ct. has no jurisdiction 
to adjudicate upon the question of a 
fraudulent conveyance, yet the cir- 
cumstances under which the debtor 
has transferred his property may be 
considered for the purpose of assisting 
the ct, in ooncJudJng whether tho 
debtor’s failure to pay his debts was 
due to inability or unwllllogness to pay. 
— Bell v. long, [19281 3 W. W. K. 
208.— CAN. 


8 b. What must be s/iot/m..]— TJnder 
Alberta, rule 634, it is not necessary 
Cor a judgment creditor apj»lying to 
the clerk of the ct. for an apr>olntinont 
for the examination of the judgment 
iebtor to show that the judgment Is 
?tlll unsatisfied or that an execution 
has been returned by the sheriff ni/lia 
iona : nor is ho required to obtain a 
ludgo’s order for the appointment.-— 
'Jonway’s, Ltd. v. Ryan, [1929] 3 
D L R. 292 : 2 W. W. R. 80 ; 24 
Uta. L. R. 124.— CAN. 

Bd. Disobedience to order—Contempt 
f court .] — Standard Bank of Canada 
c Canadian Bank of Commerce v. 
UBY (Alta.), [1929] 3 W. W. R. 74G. 
-CAN. 
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EVIDENCE. 


4, Add. Annotation : — Refd* Butcher Wetherly 
& Co. V. Norman, [1934] 1 K. B. 475. 

31a. Interview — Dictaphone record.] — The dicta- 
phone record of an interview may be accepted 
in evidence. — Buxton v. Gumming (1927), 71 
Sol. Jo. 232. 

87. Add. Annotations: — Retd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39. 
Purkis V. Walthamstow Borough Council 
(1934), 151 L. T. 30. 

65. Add. Annotations : — Consd. Winnipeg Elec- 
tric Co. V. Geel (1932), 48 T. L. R. 667. Refd. 
Jones V. Great Western Ry. Co. (1930), 47 
T. L. R. 39 ; Place v. Searle, [1932] 2 K. B. 
497. 

55a. .] — At the close of pltf.’s case, deft. 

applied for a nonsuit, on the ground that 
there was no evidence given of such negligence 
as to render deft, liable. The judge refused 
to stop the case, but reserved leave to move 
for a nonsuit. The jury having found for 
pltf. : — Held : (1) when at the close of pltf.’s 
case there was no evidence upon which the 
jury could reasonably & properly find a 
verdict, the judge ought to have directed a 
nonsuit ; (2) in every case before evidence is 
left to the jury there is a preliminary question 
for the judge, not whether there is literally 
any evidence, but whether there is any 
evidence upon which a jury can properly 
proceed to find a verdict for the party pro- 
ducing it, upon whom the ontts of proof is 
imposed. — Giblin v. McMuulen (1869), 
L. R. 2 P. C. 317 ; 6 Moo. P. C. C. N. S. 434 ; 
38 L. J. P. C. 25 ; 21 L. T. 214 ; 17 W. R. 
445 ; 16 B. R. 578, P. C. 

65b. ,] — Where pltf. has closed his evidence, & 

the judge who tries the case is of opinion that 
there is no case to go to the jury, he ought 
to direct accordingly. — Daniel v. Metro- 
politan Ry. Co. (1871), L. R. 5 H. L. 45; 
40 L. J. C. P. 121 ; 24 L. T. 815 ; 35 J. P. 
708 ; 20 W. R. 37, H. L. 

Annotation : — Betd. Williams v. G. W. Ry. (1874), L. R* 
9 Excb. 157. 

55 c, Power of judge to change ruling.] — In 

an action for personal injuries the judge 
refused to nonsuit on the ground of there 
being no evidence of negligence, & the jury, 
having heard the whole case, disagreed : — 
Held : the judge was entitled to enter judg- 
ment for deft. — Peters v. Perry & Co. 
(1894), 10 T. L. R. 366. 

AnnotaHon :~^on8d. Skeate v. Slaters, [1914] 2 K. B. 429. 


.] — Shears v. Mendblopf (1914), 
30 T. L. R. 342. 

56e. In an action tried with a jury 

the judge was asked at the conclusion of pltf.’s 
case to withdraw the case from the jury on the 
ground that pltf. had failed to make any case 
against defts. The judge refused to do so. 
Witnesses were then called for the defence. 
The jury disagreed. Subsequently an applica- 
tion was made to the judge to enter judgment 
for defts. upon the above ground & also upon 
the ground that upon all the evidence in the 
case the jury could not reasonably have 
found a verdict for pltf. The judge having 
refused to enter judgment for defts. : — Held : 
(1) a judge at the trial had power to enter 
judgment for deft, if upon the case as a whole 
the evidence of pltf. was so weak that a 
verdict in his favour would have been set 
aside as unreasonable. 

(2) A judge who at the conclusion of pltf.’s 
case has ruled that there is some evidence for 
the jury, is entitled at the conclusion of the 
whole case to reconsider his ruling & to enter 
judgment for deft., if he is then of opinion 
that pltf.’s evidence fails to disclose any cause 
of action against deft. — Skeate v. Slaters, 
Ltd., [1914] 2 K. B. 429 ; 83 L. J. K. B. 676 ; 
110 L. T. 604 ; 30 T. L. R. 290, C. A. 

Annotatiom : — A6 to (1) Consd. Wlntorbotham, Gurney v. 
Sibthorp & Cox, [1918] 1 K. B. 625. Refd. Everett v. 
GrlfflthB, [19211 1 A. C. 631. Aa to (2) Refd. Cooke t>. 
Wilson (1915), 85 L. J. K. B. 888 ; Place v. Searle, [1932] 
2 K. B. 497. Oenerally. Refd. Gaacoitrne v. Gascoigne 
(1917), 87 L. J. K. B. 333 ; Croker v. Crokor (1932), 48 
T. L. R. 597. 

57. Add. Annotation : — Refd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39. 

58. Add. Annotation : — Refd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R, 39. 

59a. .] — Giblin v. McMullen, No. 55a, 

ante. 

77. The names of the parties should be reversed 
in each court, 

80. Add. Annotation : — As (1) Refd. Re Davy, 

[1935] P. 1. 

101. Add, Annotation: — Folld. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

116. Add. Annotation : — Refd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1920), 
95 L. J. P. 145. 

117. Add. Annotation : — Refd. Australia (Ownei-s) 
V. Nautilus (Owners), The Australia (1926), 95 
L. J. P. 145. 


Part I. — General Principles 

55li. 


PART I. SECT. 1. 

1 i. Civil criminal trials dis^ 
Unguiahed.'h-'Wheme the question to 
be detenniiied in a civil action is 
whether or not a criminal offenoe has 
been committed, but this question 
does not arise directly upon the 
pleadings, the ct.. In deciding whether 
or not an offence has been committed, 
should apply the ordinary civil mle 
as to the sufficiency of proof, So not 
the mle which prevails in a ot. of 


criminal iuiisdiotion that the ct. must 
be satisfied beyond reasonable doubt 
that the crime allied has been com- 
mitted. — Motohall V. Massoud, 
[1926] V. L. R. 273 ; [1926] Argus 
L R. 271.-“AUS. 


ART I. SECT. S, SUB-SECT. 1. 

Iv, ] — Consolidated Wafer 

Ltd. V. International CONE CO., 

., [1926] 4 D. L. R. 74 ; 69 0. L. R. 


PART I. SECT. 4, SUB-SECT. 2, 

55 lx. — — J — Robinson v. Assini- 
BOIA Town, [1927] 3 D. L. R. 614 ; 
[1927 1 2 VV. W. R. 499 ; 21 Saak. L. 11. 
OSSf—^^AN. 

n I, .]— Dob d. Petit v. Rknard 

(1850), 6 U. O. R. 601.--CAN. 

n U. .] — Montreal Trust Go. v, 

Canadian PAomo By. Oo., [19271 4' 
D. L. R* 873 ; 61 0. L. R. 137,— OAR. 


1 



Oases 165-- 811a, 


English and Empire Digest Supplement, 


Xbh* Add, Annotations: — Dlstd* Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39. 
Consd. The Kite, [1933] P. 164. Retd. Cos- 
mopolitan Shipping Co. (Inc.) v, Hatton & 
Cookson, Ltd. (Liverpool) (1929), 143 L. T. 
296; McGowan v. Stott (1923), 99 L. J. 
K. B. 867, n. 

19ga, Replevin.] — In replevin, if there be 

any affirmative issue on pltf,, he is entitled 
to begin. — Curtis v. Wheeler (1830), 
Mood. & M. 493 ; 4 C. &; P. 196 ; 172 E. R. 
668, N. P. 

198b. .] — In replevin there was a 

cognisance for rent in arrear. To this there 
were two pleas, the one stating that a certain 
agreement had been entered into between 
the landlord & tenant, & that the tenant 
was subsequently induced by the landlord 
to enter into another agreement, which 
second agreement was the demise in the 
cognisance mentioned ; & that this latter 


agreement had been abandoned by mutual 
consent before any rent became due. The 
other plea was similar, except, that it averred 
that ^6 tenant was induced to enter into 
the second agreement by fraud. Replication 
to the one, denying the abandonment ; & to 
the other, denying the fraud : — Held : on 
these pleadings, pltt. had the right to begin. — 
Williams v. Tjhomas (1830), 4 C. &; P. 234 ; 
172 E. R. 684, N. P. 

198c. .] — In replevin any issue in which 

the affirmative is on pltf. gives him the right 
to begin. — Jambs v. Salter (1836), 1 Mood. 
& R. 601, N. P. 

220a. One counsel on each side to be heard.] — 

Only one counsel on each side is to be heard 
on the claim of right to begin. & the counsel 
for deft, has the right to reply. — ^Rawlins v, 
Desborough (1837), 2 Mood. & R. 70. 

288. Add. Annotation: — Retd. Davy v. A.-G. 
(1934), 60 T. L. R. 688. 


Part II. — Admissibility of Evidence. 

801a. Effect of letter written by plaintiff solicitor.] garage. Evidence was given {inter alia) 

— A letter written by pltf. *8 attorney, that on the seat of a car in the garage at the 

demanding payment of an inclosed bill, does time of the discovery of the body there were 

not confine pltf. from going into evidence of found books which had contained entries or 

other matters not inSuded in the bill so impressions of fictitious orders showing that 

inclosed. — Short v, Edwards (1795), 1 Esp. applt. had been paid commission thereon. 

373 ; 170 E. R. 390, N. P. These entries or impressions had apparently 

been made by applt.’s employer, & the 

811a. Murder of employer — Books with false leaves had been tom out. Evidence was also 

entries on which commission payable to given that in the garage there was found a 

employee found by body.] — Applt. was in- letter written to applt. by his employer & 

dieted for the murder of his employer, whose making an appointment. This letter was 

dead body was found in the latter’s looked found open & crumpled, but it was not 


PART I. SECT. 0, SUB-SECT. 1.— A. 

119 XXV. Payment.] — Bbond- 

SON V. Nobthqbavbs (Sask.), [1926] 
3 W. W. R. 456.— CAN. 

119 xxvi. Loan not repaidA — 

To establlBh a claim for 'mouey lent 
pltf. must allegre Sc prove non-payment. 
On the hearing of a oomplalut in a ct. 
of petty sessions for money lent, ovi- 
denoe was given by deft, that he had 
repaid the money, Sc by the com- 
plainant denying the repayment. The 
lustioes, being unable to decide whether 
or not repayment of the loan had been 
made, oismlsaod the oomplalnt : — 
Meld : as the complainant had not 
eetabUsbed his case, the justices were 
right In dismissing the complaint. — 
NktaoN V. Campbell, [1928] V. L. H. 
364 ; [1928] Argus L. R. 221.— AUS, 

PART I. SECT. 7, SUB-SECT. 1. 

q L .) — Whore practically 

all the correspondence between the 
parties save one letter, had been 
laced In evidence \^Meld : the way 
ad been opened. Sc the entire corre- 
imondenee was properly admissible. — 
Eagubb V. Can ADLAN Bank; of Oom- 
MEBCB (1920), 47 N. B. R. 480.— CAN. 

266 ii. .] — Where there was no 

unfairness to accused In admitting as 
evidence only a portion of a statement : 
— Bedd : the judge was not bound to 
admit the whole statement.— R. e. 
SOHWARZ, [1923] S. A. 9. R. 347.— AUS. 

PART 1. SECT. 8. 

»f. Eeidenoe tendered after hearinQ 
Sk before entry of formal judgmentA — 
While after a tnal has been oloSed Sc 


oral judgment rendered the trial judge 
has jurisdiction to grant either party 
leave to adduce further evidence before 
the entry of formal judgment, yet this 
leave should never be given unless it 
seems imperative in the interests of 
justice that the case should be re- 
opened. — S alks e. Calgabt Stock 
Exchange, 11931] 3 W. W. R. 392.— 
CAN. 

PART II. SECT. 1. 

h (p. 54) I. Evidence of absence 

of previoiis accident.) — Tn an action for 
damages for injuries resulting from a 
fall sustained by the female pltt. when 
entering deft.’s hotel on a visit to one 
of the sample rooms, evidence of the 
hotel manager that during the ten 
years he had been manager he had never 
hoard of any accident at or complaint 
of the entrance In question was held 
admissible. — W ay v. Lbland Hotel 
Co.,Ltd.,[1928]2D.L.R.235 ; [1927] 
3 W. W. R. 224.— CAN. 

Sg. In action for breach of contract — 
Correspondence irrelevant to issue — 
Affecting conduct of parties b^ore dt 
at trial .) — Bureard & Co.. Ltd. v. 
Wahlkn (1928), 28 S. R. N. S. W. 607 ; 
45 N. S. W. W. N. 201.— AUS. 

tj. By consent — Evidence otherwise 
iTtadmissible.) — Evidence not other- 
wise admissible, or which would have 
been liable to rejection if any objection 
were taken to it. may be perfectly 
good evidenoe tf admitted ^ the 
consent of the parties.— R adba Kishan 
e- Kedar Nath (1924), I. L. R. 46 AH. 
815.— IND. 

PART II. SEQT. 8, SUB-SECT. 2.— A. 

806 1. — Circumstances of oci«.]— 

2 


A proirdssory note was diHcounted 
with private funds advanced by a 
bank manacror as agent for the lender. 
In an action against the original maker 
& another party, who rigned the note 
as a maker, at the request of the 
manager, before Its inal.urity, but 
several months aftor it was discounted, 
&; while It W€bs in the bank for oolleo- 
tlon : — Meld ; evidence of the con- 
versation between the manager & such 
party at the time the latter signed was 
admissible on his defence of want of 
consideration as part of the res gesim . — 
Rogbbs V. Weir (Alta.), [1927] 4 
D. L. R. 446 ; [1927] 3 W. W. R. 177.— 
CAN. 

Telephone conversation — 
Proof of authority of agent. y—Meld : a 
telephone conversation was admissible, 
whore evidence existed from which 
It could be Inferred that the telephone 
conversation took place with a person 
authorised to ei^age In such a con- 
versation, — He DREyFTJfl (Lours) & 
South Austbaltan Milling Sc Trad- 
ing Co.. [1923] S. A. 8. R. 75.— AUS. 

si. Telegrams — Between CivU Com’ 
missioner dk Mines Dept,--— On reguest 
for cancellation of certificate.] — Where 
a request lor the cancellation of a 
certificate granted to the discoverer 
of diamonds Is made by the holder, 
who knows that the consent of the 
Mines Dept. Is necessary, telegrams 
which paas between the Cn-Hl Oomr. to 
whom the request is made Sc the Mines 
Dept, are admissible against the holder 
in subsequent legal proceedings m 
which the oanoeUation is in issue as 
part of the res geeios. — Oapr Coast 
eBplobatiqn, Ltd, e, ScHOLTZ, [1932] 
App. B. 66,-— AP« 



VoL XXn.— 'Evidence* Cases 811a<-448* 


proved that it had reached applt. Tlie 
theory of the prosecution was that, the 
fictitious character of the orders having been 
discovered by the employer, an altercation 
had arisen & the applt. had murdered him. 
Applt. was convicted : — Held : evidence 
above described was admissible as part of the 
circumstances of the case, tfe the conviction 
must be affirmed. — R, v» Podmore (1930), 
46 T. L. R. 865; 22 Cr. App. Rep. 86, 
C. C. A. 

311b. Charge by deposit of title-deeds — Memo- 
randum relating to charge.] — In an action in 
which pltfs., exors. of M., claimed that they 
were entitled as part of their share in the 
estate of T., the father of M., to a charge for 
£300 on a farm called “ W.,” they sought to 
prove in support of theii* claim a certain 
memorandum which was signed by H. the 
exor. & trustee of the will of T. & with whom 
the title deeds of “ W.” had been deposited 
to secure the sum of £300 with interest, & 
was also signed by M. & her sister E., which 
memorandum related the facts upon which 
pltfs. relied to prove their claim & in which 
memorandum M, accepted the £300 charge 
as partial satisfaction of her share in the 
estate of T. : — Held : the memorandum was 
admissible in evidence because (1) it ought 
to be treated as part of the res gestce^ as it 
was sufficiently contemporaneous with the 
allocation of the charge ; it might be de- 
scribed as an incident of the event under 
consideration ; & (2) the statement in the 
memorandum whereby M. accepted the £300 
in partial satisfaction of her share was a 
declaration against her proprietary interest 
therefore was excepted from the rule against 
hearsay evidence. — Homes v, Newman, 
[1031] 2 Ch. 112 ; 100 L. J. Ch. 281 ; 145 
L. T. 140. 


312. For “ Letters from agent — Forming *part nf 

contract ” substitute ** Letters from 

agent — Forming part of contract.’* 

In the cross-reference following this case, for 

After contract complete ’* substitute 

After contract complete.** 

SI'S. Add, Annotation : — Refd. Manchester Corpn. 
V. Farnworth (1929), 46 T. L. R. 85. 

348a. Public capacity.] — Evidence of T.’s acting 
as the deputy of the sheriff : — Held : sufficient 
primd facie of his appointment. — F aulkner 
V. Johnson (1843), 11 M. & W. 581 ; 1 Dow. 
& L. 346 ; 12 L. J. Ex. 433 ; 7 Jur. 684 ; 
152 E. R. 937. 

370. Add, Annotation : — Refd. Short v, Poole 
Corpn. (1925), 42 T. L. R: 107. 

395. Add, Annotation : — Apld. Thompson v, 

London, Midland & Scottish Ry. (1929), 98 
L. J. K. B. 615. 

397. Add, Annotations : — As to (1) Refd. Eoskas v. 
Standard Marine Insce. (1926), 42 T. L. R. 
692. As to (2) Refd. L' Estrange v. Graucob, 
Ltd., [1934] 2 K. B. 394. 

417. Add, Citation : — 132 L. T. 229. 

421a. .] — Smith v, Wilkins (1833), 6 C. & P. 

180 ; 172 E. R. 1198, N. P. 

425. Add, Annotation : — Refd. Port of London 
Authority v, Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

440. Add. Annotation : — Refd. A/H Rendal v, 
Arcos, Ltd., [1937] 3 All E. R. 577. 

447. Add, Annotation : — Refd. Be Davy, [1935] 

P. 1. 

448. Add, Annotation : — Refd. Woolmington v. 
Public Prosecutions Director, [1935] A. 0. 
462. 


PART 11. SECT. 3, SUB-SECT. 2.— 
D, (a). 

332 i. Acciderd — Statement made after 
accident .] — A stateuaeut explaining the 
circiunstances of an accident, made by 
deft. '8 employee half an hour after- 
wards, is not part of the res gestee, nor, 
in making the statement, is the em- 
ployee acting within the scope of his 
employment so as to render his state- 
ment admissible against his employer. 
— Wi8H>uiT V. Mason, [19311 N. O. 31. 
530.— S. AF. 

1 i. Statement made hy driver. ] — 

An explanation made by the driver 
of a vehicle tis to the circumstances in 
which injury has been caused by that 
vehicle to another party Is admissible 
In evidence In an action arising out 
of the injury if made at, or very near, 
the time of the injury. — Hitohins 
V. Umfolosi Co-opkuative Sugar 
Planters Assocn. <1929), 50 N. L. li. 
117.— S. AF. 

PART I£. SECT. 3, SUB-SECT. 2.— 
D. (b). 

tn. Report hy agent to principal .] — 
Held : a telegram & a letter dispatched 
shortly after a sale of goods by the 
seller’s agent to Ills employers record- 
ing his version of the transaction may 
competently be referred to tor the 
purpose of testing his credibility. — 
tiTBSON V. National Gash Register 
Co., [1925] S. C. 500.— SOOT. 

PART II. SECT. 8. SUB-SECT. 4.— A. 

, I. -.] — Resp. had sued applt, in 

the ot, below for the return of certain 
sheep or their value. The evidence was 
that resp. had been losing sheep & that 


seeing sheep at a place near applt. ’s 
kraal he collected a flock in the pos- 
session of deft. & undertook certain 
experiments ^vith them, in which the 
sheep behaved as though they belonged 
to resp. : — Held : the evidence of the 
behaviour of the sheep was not hear- 
say evidence in i*olation to their 
identity & v/as admissible. — I’OSWA v. 
Christie, [1934] N. L. R. 178.— S. AF. 


PART U. SECT. 3. SUB-SECT. 6.— C. 

r i. Of defendant .] — In an action 

under Customs Act to recover unpaid 
customs duties & penalties : — Held : 
evidence of a conversation between 
deft. & a customs official subsoquent 
to the transactions in issue was 
admissible, since It tended to show that 
deft, was again proposing to defraud 
the customs in practically the same 
manner In which he was alleged to 
have done so in the case at bar. — R. 
t;. Zizu Natanson (No. 1), [19271 3 
D. L. R. 591 ; [1927] 2 W. W. R. 139 ; 
48 Can. Crlm. CaB. 194 ; 21 Bask. L. K. 
518.— CAN. 


PART II. SECT. 3, SUB-SECT. 8.— A. 


h i. indecent assault .] — In an 

action for damages for Indecent assault 
evidence of the general reputation for 
unchastity of pltf. is admissible, but 
evidence of specific acts of Impropriety 
Is not.— Gross v. Broorkuht (1897), 


24 A. 11. 687.— CAN. 

J EDWARUS V. OTTAVVA 

River Navigation Oo. (1876). 39 

V. C. R. 264.— CAN. 


so. Sparks from emine causing 
•earimis Ores caused by enmne.]—H^: 
misfilble.— C anada CKimiAL Ry. 




Oo. V. McLaren (1883), 8 A. R. 664. — 
CAN. 


PART II. SECT. 4, SUB-SECT. 1.— A 

447 vii. .] — Before a statement 

based on information can amount to an 
admission of the truth of that informa- 
tion there must be an expression by 
declarant aflarming his own acceptance 
of its truth. — Black v. Hardwell Sc 
Gloeokler, [1935] 2 W. W. R. 172. — 
CAN. 

447 viii. .1 — The girl thfi subject 

of a ohaigo for ill-treatment of a Statf^ 
child gave evidence under cross- 
examination that she had mad<j a 
statemout to the i)oIlce, but was not 
e-ross-examinod by counsel for the 
dt'fence as to such Btat(‘ment. nor was 


ts production called for at i hat stage-. 
l<ater a constabh) slate'd under (-ross- 
ixamlnation that he had Uikcn the 
itatememt which was tlu-n called for. 
mt the ])oIice magivstratc ruled that 
t was privih'ged from pro»iu(t,ion. 
)n ai)penJ on the ground of the wrong- 
ul rejection of ovidence i—llfld : oven 
f the dociinnuit wer{3 not privileged, 
t could not hav<3 been put m ev deuce, 
)ofh becHUHC cuunsel for the defence' 
lad not laid the basis, by the cros.s- 
xaniinatioii of t be girl, 
ion as an iiieonHisteiit atattjment, A 
,1ho because the girl not being the 
ompiainant. her stateinont was not 
(linissible as between th(' parties, A 
bal, tberefore. there had been no 
j'ongful rejection of evidence. — 
[(•< :MN^roi'K r. Noffke, Kxp. Nofpke, 


AUS. 

456 lx. Smith (1029), 

40 B. C. R. 476.— CAN. 


J.B. 
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Cases 406a — ^700. English and Empiri Digest Supplement, 


496a. Admission relating to cause ol accident. J — 

Evidence of admissions made by a deceased 
man as to the cause of an accident which 
resulted in his death is admissible against his 
widow in an action by her under Fatal 
Accidents Act, 1840 (c. 93). — Marks v. 
PoRTSMOlTTH OoRDN. (1037), 157 L. T. 201. 

536a. Admissions without prejudice.’*] — ^At the 
trial of an action, pltfs. proposed to put in evi- 
dence the examination, taken on commission, 
of a representative of pltfs. as to admissions 
alleged to have been made by a representative 
of defts. Defts. contended that the alleged 
admissions had been made at interviews 
which, although they had not been expressed 
to be “ without prejudice,” were such that 
they would be regarded as having been 
made “ without prejudice,” & that the 
examination was inadmissible : — Held : the 
examination was inadmissible. — S cott Paper 
O o. V. Drayton Paperworks, Ltd. (1927), 44 
R. P, C. 151 ; on appeal, 44 R. P. C. 529, 0. A. 

637. Add. Annotation -Consd. Falcon v. Famous 
Players FUm Oo. (1926), 42 T. L. K. 91. 

544. Add. Annotation : — Gonsd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

580a. Admission by author — As to copyright.] — 
Falcon v . Famous Players Film Oo., Ltd., 
No. 624a, post. 

595. Add.. Annotations : — Consd. Be vis v. Bevis, 
[1935] P. 80. Refd. Warren v. Warren, 
[1925J P. 107. 

624a. Agent of predecessor in title — Licensee of 
copyright.] — (1) By an agreement in writing 
dated June 30, 1898, one G., the author & 
sole proprietor of the right to perform a 
certain plaj^, granted to pltf. the sole & 
exclusive right to perform, or have per- 
formed, the play in Great Britain <fe Ireland. 
On Sept. 22, 1898, G.’s agent wrote to pltf. 


stating that the play had been first performed 
in Great Britain on a certain date & at a 
certain place : — Held : a copy of the letter 
of Sept. 22, 1898, the ori^nal having been 
lost, was admissible as evidence in a copy- 
right action between pltf. third parties, 
who claimed a right to produce cinemato- 
graph films of the play under an agreement 
for value with G., dated Sept. 6, 1919, to 
prove that the first performance of the play 
took place in this country as stated in the 
letter since (a) being written by G.'s agent, 
it constituted an admission by G,, ,a person 
who, although not named on the record, had 
a siibstanti^ intei'est in the result ; &: (6) it 
constituted an admission by defts. ^ prede- 
cessors in title. 

(2) An entry in the register of first per- 
formances of dramatic productions at Sta- 
tioners’ Hall is admissible in evidence as a 
public register. If such an entry is incor- 
rect, the party producing a certified copy 
of it may be precluded from relying on it as 
pritad jacie proof of a right to produce or 
reproduce the play to which it relates, but 
it can be regarded by the ct. &b corroboration 
of other evidence of title. — Falcon v. Famous 
Players Film Co., Lti>., [1926] 1 K, B. 393; 
96 L. J. K.B. 148; 134L. T.246; 42 T. L. R. 
91 ; affd., [1920] 2 K. B. 474; 96 L. J. K. B. 
88; 135 L. T. 050; 42 T. L. R. 660; 70 Sol. 
Jo. 750, C. A. 

653. Add. Annotation : — I^efd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

688. Add. Aimoiaikm ;-~'Ref(i. He (jlardiioj*’s Will 
Ti^usts, Boucher Born, 11930] 3 All E. 11. 
938. 

700. Add. A nnotation : — Consd. He Oardn(*j*’s Will 
Trusts, Boucher v. Horn, [1936J 3 All E. H. 
938. 


PART II. SECT. 4, SUB-SECT. 1.— C. 

ni. .] — Devebkrv. Roop (1876), 

16 N. B. R. (3 Pug.) 295.--CAN. 

PART U. SECT. 4, SUB-SEOT. 2,-~A, 

485 il. .] — Admlsslone in dvfi 

cases should be considered, made use 
ol, S interpreted in the same way as 
confessions In criminal oases. — Rogers 
V. Weir (Alta.), [19271 4 D. L. R. 445 ; 
[1927] 8 W. W. jri. 177.—CAN. 

485 ill. .1 — Words or conduct 

amount to an admission rocoivablc in 
evidence against a party if they dis- 
close an Intention to or acknow- 

lodge the existence of ti fact whatever 
be the i)arty*8 source of information or 
belief. Although the meaning of his 
words or conduct may depend upon 
the state of his knowledge, once that 
meaning appeal's & an intention Is 
dlscloi^ to assert or acknowledge the 
state of facts, its admissibility In 
evidence as an admission is inde- 
pendent of the party’s actual know- 
ledge of the true facts. When ad- 
mitted In evidence, however, its pro- 
bative force must be determined bv 
refGi*ence to the circumstances in which 
It is made ^ may depend altogether 
upon the party's source of knovdedge. 
— ^Lustre Hosiery, Ltd. v. York. 
(1936), 54 C. L. R. 1.34.— AUS. 

496 ii. .1 — Labor v. Perkins 

(1823), Tay. 62.— CAN. 

PART U. SECT. 4. SUB-SEOT. 2.— 
Q. (0) U. 

678 1, Admission by cestui que trust — 
As against frusfec. H-On a smt by the 
exor. of A. agaixuit the exor. of A.*d 


wife for a declaration that at tlie time 
of her death the wife held certain land 
in trust for herself & A. as tenants in 
common, evidence of a statement by 
the wife that she had executed a declar- 
ation of trust to that efloot. but bad 
done 80 \mder duress, W6i8 rejected. — 
Robinson v. Trustees Exeoutoks & 
Agency Co., Ltd., [1931] V, L. R. 309. 
—AUS. 

PART II. SECT. 4, SUB-SECT. 2.— 
G. (m) 1. 

jidmission at inquest 

at which employer not remesentea.}-^ 
Mutr V. Sarnia. Bridge Co., [1931] 1 
D. L. IL 742 ; 66 0. L. R. 365.— CAN. 

c i. Admission in former pro- 

ceeding.} — By English law, which is by 
statute the law of evidence in Southern 
Rhodesia, statements made in evidence 
by an agent called by his principal in a 
suit to which the latter is a party will 
not In general bind the principal In a 
subsequent action by a stranger & are 
not admissible in evidence against the 
principal in such later action. — 
Rhodesian Cobpn.. Ltd. v. Globe & 
Phoenix Gold Mining Co., Ltd., 
[1934] A. D, 293.— S. AF. 

PART n. SECT. 4. SUB-SECT. 2.— 
G. (m) ii. 

^27 ji. .. — — L ysnar V. National 
Bank of New ZEAiiAND, Ltd., [1035] 
1 W. W. R. 625.— N.2;, 

PART II. SECT. 6, SUB-SECT. 1. 

684 i. As corroborative evidence .} — 
Statements made by deceased after the 
execution of her will are admissible 


to corroborate a witness wbo has 
(iepoMod to the ex^'cuiion with all the 
prescribed formalities. — H o\mth v. 
McFarlane, [1925] 2 I). L. B. 395 ; 
56 O, L. R, 375.--UAN. 


sp. Must be statement of fact .} — 
Evidence of a statement made by 
deceased who died as the result of a 
blow, struck by accused, that he hoped 
accused would not got into any trouble 
with the police over it as It was not 
his fault: — Held: inadmissible, as the 
words only amounted to an expression 
of hope & opinion. — R. v. Schwarz, 
[1923] 8. A. S. R. 347.— AUS. 


sq. Declaration as to religion .] — 
Where the religion of a deceased person 
is a fact In issue, his own solemn 
declaration about his religion, made in 
a formal document, c.p., in his will, is 
admissible In evidence & la entitled to 
great weight. Such declaration would 
be admissible under Evidence Act, 
88. XI (2), 14, & 21 (2). — Lbono Hone 
Waing V . Leon Ah Foon (1929), 
I. L. R. 7 Ran. 720.— IND. 

It. Declaration of testator — To prove 
invalidity of will .} — Declarations of a 
testator are not admlsflible in evidence 
to show that a will executed by him was 
invalid . — Re Rosenblat Estate, 
[1932] 2 W. W. R. 438 : 4 D. L. E. 618 ; 
40 Man. L. R. 380.~-^AN. 


■V. SUtlemeni constiiuHng motive for 
critm — How proved .} — Where a stat-e- 
ment by a deceased person Is said to 
constitute a motive for another to 
commit a crime, it cannot be ^proved by 
one who heard the deceased make the 
8ta,tement . — Be VENKATAStlBBA Reddi 
( 1931), I. L. R. 54 Mad. 981.*— IND. 



726. Add. Anmiation: — Generally, Reid. R. v. 
Moscovitch (1927), 138 L. T. 183. 

730a. — .] — B. G. by her will gave to R. B., her 

8ole exor,, all her residuary real <&; personal 
estate for the purpose of creating a fund 
known as the “ PL (L Charity,’’ the income 
of which was “ to be expended by him as 1 
have directed.” K. (i. died in h3ov. 1934:, 
her will was duly provc'd by the exor., R. B. 
Before he died in Apr. H. B. made a 

statement in writhing as to the purpose or 
purposes for which E. G. told him to hold her 
residuary estate: — Held: (1) the statement 
in writing made by K. B., not being against 
his immediate pecuniary or jjroprietary 
interest, was not admissible in evidence ; 
(2) E. G. had by her will disclosed a general 
charitable intention, & the fund must be 
disp(»sed of in ficcordance with a stdieme to 
be settled by the ct. — He (^akdnkr’.s Will 
Trusts, Boucher v. Born, [193r)] .3 All E. 11. 
938 ; 81 Mol. ,Jo. 34, 

739. AclfL Annaialion : — Refd. Re Gardner’s Will 
Trusts, Boucher r. Horn, 1193(iJ 3 All B. B. 
938. 

745. Add, Annotations : — Folid. Republica de Gua- 
temala V. Nunez (1926), 136 L. T. 430. 
Consd. Homes v, Newman, [1931] 2 Ch. 112. 

754. Add. Annotation : — Refd. Mirnon v. Simon, 
[193(3] P. 17. 

775. Add. Annotation Refd. Republica de Gua- 
temala V, Nunez (1920), 135 L. T. 436. 

811a. Memorandum accepting charge in partial 
satisfaction of share in estate.] — Homes v. 
Newman, No. 311a, ante. 

816. Add.. Annotation : — Refd. Jones v. Coxy 
(1926), 20 B. W. C. 0. 251. 

819. Add. Amiotation : — Refd. Davy v. A.-G- 
(1934), 60 T. L. R. 588. 

Add. Annotation: — Refd, Simon v. Simon, 
[1930] P. 17. 

864. Add. Annotatioyi : — Consd. Simon v. Simon, 
[1930J P. 17. 

864a. Certificate & memoranda of case.] — A hus- 
band petitioning for divorce was counter- 
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charged by his wife with adultery with A 
named woman, who had at a material date 
been examined by a surgeon as to sexual 
condition. The surgeon gave a certificate 
in addition made memoranda of the case. 
He died hofoj e the trial of the i>resent counter- 
(’barge. On t hese documents being tendered 
in evidence : -~//c7d : the circumstance* 
founded no (exception to the general rule that 
evidence must \y* given in open ct. & sub- 
ject to cross-examination. The exception 
is limited to cases whore it was the duty of 
deceased to p(‘T‘form a particular act & 
record liaving done so. In the present case 
the Burgeem had no duty to j)erform which 
brought him within the exception, & the 
documents were tlieiHdore inadmissible.—* 
Simon v. Simon, Hoc^artii, Preston & 
Shaw, 11936] P. 17 ; 105 L. J. P. 14 ; 154 
L, T. 03 ; 52 T. L. R. 91 ; 79 Sol. Jo. 861. 

871, Add. Annotation: — Refd. Jones v. Cory 
(1926), 20 B. W. 0. O. 251. 

927. Add. Annotation : — Consd. Re Davy, [1936] 
P. 1. 

936. Add. Annotation : — Refd. Re Davy, [1935] 
V. 1. 

959. Add. Annotation: — As to (1) Refd. Re Davy, 
[1985] P. 1. 

968. Add. Annotations: — As to (2) Refd. Re 
Davy, [1935] P. 1. As to (4) Refd. United 
Molasses Co. v. National Petroleum, Ltd. 
(1934), 60 T. L. R. 266. Generally, Retd. 
R. V. Oopestake, Ex p. Wilkinson (1926), 90 
J. P. 191. 

969. Add. Annotation :—'Reid4 R. v. Oopestake 
Ex p. Wilkinson (1926), 90 J. P. 191. 

979 ^, ,] — The date of lis mota for the 

purpose of making a dividing line between 
declarations made before or after is not at 
the commencement of the actual litigation 
or the moment when a lawful cause of action 
arises, but it is when a controversy originates 
in a family sufficient to create a bias in the 
minds of members of the family at the 
moment of their declarations. — Re Davy, 


PART It SECT. 5, SUB-SECT. 2.— 
E, (b). 

752 ii. .) — In so far as words 

used by deceased were statements of 
facts : — HeM : they were inadmissible . 
as there was nothing to show that 
deceased knew them to be contrary to 
his pecuniary or proprietary interests 
when he made them ; & In «o far as 
they related to opinion on what nas 
in ttocused’s mind they were Hot 
admissible, as they wore not statements 
of fact.— R. V. Schwarz, [1923] 
8. A. 8. E. 847.— AUS. 

PART II. SECT. 6, SUB-SECT. 3.— 
D. (b) ill. 

858 1. In diary — As to preparalKm 
of deed.] — Notes made by a deceased 
solr, for the primorv purpose of having 
a record of what transpired at inter- 
views In regard to negotiations lor a 
deed of laimly settlement (the negotia- 
tions extendlnir over a considerable 
time) & wMoh It was advisable for the 
solr. to keep In order properly to dis- 
charge his ultimate duty of approving 
or not approviner of the settlement, 
were held admissible In evidence* — 
Harbi® V, LambKht, [19821 I. E. 504. 
— IR. 

PART II. SECT. 5. SUB-SECT. 3.— 
D. (b) iv, 

sk. Letters, recoi'ds d’ statements .] — 


Letters, I'ccords Sc statements of a 
deceased physician made in the course 
of profcssioual duty held admissible.- 
J*AJ/rKii ( ’Ap Co. V. Gukat Webt Live 
Ahscnk. (!o., |19:U5] 2 D. L. li. 30 i ; 
O. 11 . 841. —CAN. 

PART II. SECT. 6. SUB-SECT. 5.— A 

908 iii. — — .1 — SeweIX V. UrqU- 
HART, [1930] 2 t. h. E. 547.— CAN. 

PART II. SECT. 6, SUB-SECT. 6.— B. 

936 vi. .1 — Oroft V. Wam- 

BOLT, [1930] 2 B. L. R. 996 ; 1 M. P. R, 
415.— CAN. 

PART 11. SECT. 6, SUB-SECT. 5.- E. 

965 V. .3 — Under sect. 32 (6) of 

the Indian Evidence Act, JH72, by 
the long established rule In England, 
in questions of pedigree the statements 
of deceased memhors of the fomuy, 
made before the question in dJspiiU} 
was raised, are evidence to prove 
ncdigroe.--ABi)UL GiiAFtm 
BiBI (1931). 1. L. R. Iii hah. 336.— IND. 

965 Vi. .l-~The niatter in con- 

troversr in rosp.’s 

title to Sc ownership of -00 ^rcs 
r»f wilderness or woodland. Rcsp. 
datoSi me to the property through 


a conveyan<5e dated May 3, 1920, from 
John & James F., the sons & heirs of 
one David F., deceased, wlio, in turn, 
was alleged to have been the only 
child of one EUzahoth F., the orlgiiiaJl 
grantee from the Crown. Applt. co. 
claimed a documentary title to the 
property through a series of five con- 
veyances from the first, deed in 1H97 
to the last in 1909, Sc also claimed a 
title by continuous, oxcliiHivc & ad- 
verse imsseseion In itself Sc its pn^- 
decessors In possession for a perh^d 
of over twenty years. The trial judge, 
after ha^dug admitted as cvidcnct^ 
BUbjeot to objection by apple, s 
counsel, the declaratiouv^ made to 
wituosbes by tbo two brothers, John 
Sc James F., conccrmrig their owa 
pedigree, cx(:bid<*d them m Ids jndg- 
I ment & aisiiusacd reap. « 
ing that applt. eo. had ostabliahed its 
title to the pro jierty. J he Appeal 
I 3>iv. rovora('d the judginent: -Hfld: 

the trial judge was pisthied In ex- 
I eluding the doolarations of the de- 
J ceased grantors in tlu^ 

John Sc. James F., as evidence that 
tJiey wore grandsons of Elh^both P.. 
the origina) grantee from the Crown 
& that he w«s also justified in ro 
tlio conclusion that resp. had 
to establish his title.— ^ 
Paper Co. 'O. FaRRKN, 11933] S, 0. E* 
388 ; 4 B. L. R. 92*-L<5AN. 
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[1936] P. 1 ; sub nom. Davy v. A.-Q., 103 
L. J. P. 116 161 L. T. 662 ; 50 T. L. R. 

688 ; 78 Sol. Jo. 618. 

1004. Add, Annotation : — Refd. Stoney v, East- 
bourne R. 0. & Devonshire (1926), 95 
L. J. Oh. 312. 

1024. Add, Annotations : — Consd. Stoney v, East- 
bourne R. C. & Devonshire (1926), 95 L. J. Ch. 
312; Hue v. Whiteley, [1929] 1 Oh. 440. 
Refd. Trafford v, Traflord (1929), 45 T, L. R. 
502; A.-G. v, Mallock (1931), 48 T. L. R. 
107. 


1026, Add, Annotation : — Refd. Stoney v, East- 
bourne B. 0. & Devonshire (1926), 95 L. J. 
K. B. 312. 

1033. Add, Annotation : — Refd. Da\ds v, McNamara 
& Oo. (1921), Ltd. (1932), 25 B. W. O. O. 550. 

1040. Add. Annotation : — Consd. ToUey v. Fry, 
J. S. & Sons (1929), 46 T. L. R. 108. 

1057. Add, Annotation : — FoUd. Palin v. Pouting, 
[1930] P. 185. 

1060. Add. Annotation : — Folld. Palin v, Ponting, 
[1930] P. 185. 

1060a. — — .] — Paj.in V, Ponting, No. 5671a, post. 


Part ill. — Modes of Proof and Weight of Evidence 


1088. Add. Annotation : — As io (1) Refd. Muscroft 
V. Stewarts & Lloyds (1928), 140 L. T. 64. 

1200a. .] — All statutes which concern 

the King are general laws, of which the judges 
will take notice without pleading. — Crom- 
wmJi’s (Lord) Case (1578), 4 Oo. Rep. 12, b ; 
76 E. R. 877. 

1260. Add. Annotation : — Refd. Hain S.S. Co. v. 
Board of Trade, [1928] 2 K. B. 534. 

1264a. .] — It is the settled practice o^ 

the ct. to take judicial notice of the status 
of any foreign Govt., & for that purpose, 
in any case of uncertainty, to seek information 
from a Secretary of State, & the information 
so received is conclusive. — Dupp Develop- 
ment Co. V, Kelantan Government, [1924] 
A. C. 797 ; 93 L. J. Oh. 343 ; 131 L. T. 676 ; 
40 T. L. R. 666 ; 68 Sol. Jo. 659, H. L. 

Annot (diene : — Apld. Engelke v, Munmann. [1928] A. C. 433. 

Refd. North Onartorland Exploration Co. (1910), Ltd. v. 

R., 11931] 1 Oh. 169, 


1267. Add. Annotations : — As to (1) Consd. The 
Jupiter (No. 3) (1927), 187 L. T. 333. Apld. 
Bank of Etliiopia v. National Bank of Egypt 
& Liguori, [1937] 3 All E. R. 8. As to 
(2) Refd. Ijazard Bros. & Co. v. Midland 
Bank, Ltd. (1932), 148 L. T. 242. 

1268. Add. Annotation : — Refd. Bank of Ethiopia 
V. National Bank of Egypt' &: Liguori, [19371 
3 Ail E. R. 8. 

1269. Add. Annotation : — Refd. The Fagernes, 
[1927] P. 311. 

1270. Add. Annotation : — Consd. Musmann v, 
Engelke (1927), 96 L. J. K. B. 824. 

1273a. Constitution of foreign state.] — An English 
ci. cannot take judicial cognisance of the 
internal constitution &> economy of a foreign 
state. These matters must be proved by 
evidence. — A/S Rbndal i;. Arcos, Ltd., 
[1936] 1 All E. R. 023, O. A. ; revsd. on other 
grounds, [1937] 3 All E. R. 577, H. L. 


PART IL SECT. 7, SUB-SECT. 1. 

td. Number of witneeaesA — Evidence 
Act, R. S. O., 1927, 8, 9, which requires 
leave in order to ooU more than three 
witnesses to give opinion evidence, 
refers to expert evidence. — McLachun 
V. Dunwioh Mutual FmE Insce. Co., 
11936] 3 D. L. R. 194.— CAN. 

PART IL SECT. 10, SUB-SECT. 1. 

1048 ii. .] — The first proviso to 

sect. 33 of Indian Evidence Act, 1872, 
which proscribes the circumstances in 
which the evidence of a witness in a 

i ndioia] proceeding, who has Btoce died, 
9 admii^ble In a subsequent proceed- 
ing, requires, upon its true construction, 
that the party to the first proceeding 
should have represented in interest the 
party to the second proceeding in 
relation to the question in Issue in the 
first proceeding to which the facts 
which the evidence states wore rele- 
vant. The proviso does not reproduce 
English law on the subject.— K rirh- 
NAYTA RaO V. PlTTAPUR (RAJA) (1933), 
60 L. R. Ind. App, 336.— IND. 

Qi f, .)-— CouBT V, Holland, 

Ex p. Holland Sl Walbh (1879), 
8 P. R. 219,— CAN. 

PART in. SECT. 4, SUB-SECT. 3. 

gi. Cordract based <m terms of 

anotiier ccmtract.] — The fact that the 
parties to a contract have expressly 
based the contract on the terms of a 
contract between other parties does 
not give the former parties the right to 
have evidence given of the latter con- 
tract in order that their contractual 


rights may bo ascertained. — Re Mack- 
LiN, Tribune Newspaper Co. v. Fort 
Frances Pulp & Paper Co., Ltd., 
[1932] 2 W. W. R. 443*, 4 D. L. R. 
179 ; 40 Man. L. R. 401.--CAN. 

PART HI. SECT. 5, SUB-SECT. 2.— B. 

1182 i. Records of the centrt .] — Levi 
V. Cowan, [1933] 2 W. W. R. 140.~ 

CAN. 

PART III. SECT. 6, SUB-SECT. 2.— C. 

f i, .] — The means by 

which a judicial officer may become 
acquainted officially with the law are 
not limited to those provided by sect. 
10 of Manitoba Evidence Act, 11. S. M., 
1913, for the proof of proclamatlonB, 
orders, etc. ; Judges Sc magistrates are 
entitled to act on their own knowledge 
that a certain Act Is in force without 
having before them the proclamation 
brlngrlng it Into force. — R. v. Waonkr, 
[1931] 2 W. W. H. 650; 4 D. L. R. 
761 ; 56 Can. C. C. 213 ; 39 Man. L. R. 
532.— CAN. 

PART III. SECT. 6, SUB-SECT. 2.— D. 

1217 i* Dut2/ of court to take notice 
of — Contract corUrary to Lord* a Day 
Act.] — Although the Lord's Day Act 
is not pleaded, it is the duty of the ot. 
to take cognisance of the statute Sc to 
raise the point ex mero motu even if not 
pleaded or raised by oonnsel. — Lister 
V. Burns & Co., [1931] 3 D. L. R. 105 ; 
55 Can. C. C. 197 ; 43 B. C. H. 468.— 
CAN. 

1217 ii. Contract against public 

6 


policy.]— The ct. will take notice of its 
own motion of any ground of public 
policy on which a contract before the 
ct. Is illegal. — Beattie v. United 
States Fldeijty & Guaranty Oo. & 
Home Insurance Co. of New York, 
Lin DAL V. United States Fidelity 
& Guaranty Co. & Home Insur- 
ance Co. op New York, [1933] 1 
W. W. R. 334 ; revsd, on other grounds, 
[1934] S. C. R. 33; 1 D. L. R. 497,— 
CAN. 

PART III. SECT. 6, SUB-SECT. 2.— E. 

8t. Native law, customs dt usages .] — 
Ngcobo V. Ngcobo, [1939] App. D. 
233.— S. AF. 

sv. Right of Is well 

esUibllsbed & recognised that a cus- 
tomary’ right of privacy exists generally 
in thcHo Provinces, Sc It is open to a 
ct. to take judicial notice under sect. .'>7 
of Evidence Act of the general pre- 
valence of such a custom having the 
force of law. It is. therefore, not 
necessary that eiudi a custom should 
be alleged Sc proved by evidence pro- 
duced in each case to e8tai)li8h it.-™ 
Nihal Chand V . Bhaowan Dei (1935), 
1, L. R. 5K All. 370.— IND. 

PART HI. SECT. 6, SUB-SECT. 4, 

gy. Time of darkness.] — A ct. in 
Manitoba can take judicial notice of 
the fact that on a fine evening in Aug. 
in that province It Is not dark a few 
minutes after eight o'clock. — Bell v. 
Hutchings & HutchIngb, [1932] 1 
VV. W, 49 ; 1 B. L. R. 468.— CAN. 
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1301* Add. A nnotation : — Refd* Brown v. Leech 
(1924), 94 L. J. K. B. 48. 

1804. Add. Annotation : — As to (1) Reid. Donovan 
V. Union Cartage Co. (1932), 49 T. L. R. 125. 

1305. Add. Annotation: — Hefd. Wray v. Essex 
County Council, [1936] 3 All E. R. 97. 

1300. Add. Annotations: — As to (1) Refd. Addie 
{R.) & Sons (Collieries) v. Dumbreck, [1929] 

A. C. 358 ; Cunard v. Antifyre, Ltd, (1932), 
49 T. L. R. 184 ; Donovan v. Union Cartage 
Ca). (1932), 49 T, L. R. 125. As to (2) Refd. 
Ellis V. Fulliarn (\)rpn., [1937] 3 All E. K. 
154. 

1319. Add. Annotations : — Consd. Simpson v. 
London, Midland & Scottish Ry. Co,, [1931] 

A. C. 351 ; Sparey v. Bath Rural District 
Conned (1930), 23 B. W. C. C. 263. Refd. 
Lawrence v. Matthews (1924), Ltd. (1928), 
97 L. J, K. B. 758; Holden v. Premier 
Waterproof & Rubber Co. (1930), 144 L. T. 
519 ; Smith v. Stepney Corpn. (1929), 22 

B. W. C. O. 451 ; Hutchings t?. Devon County 
Couned (1931), 24 B. W. C. C. 320 ; Brooker 
V. Thomas Borthwick & Sons (Australasia), 
Ltd. <fe Connected Appeals (1933), 77 Sol. 
Jo. 556 ; Martin r. Kinch, [1937] 2 All E. H. 
631. 

1338. Add. Cilationa :— [192^] 1 K. B. 399 ; 94 


L. J. K. B. 497 ; 132 L. T. 267 ; 17 B. W. 

C. C. 221. 

Add. Annotations : — ^Apprvd. Keane v. Mount 
Vernon Colliery Co., [1933] A. C. 309. Refd. 
Welsh Navigation Steam Coal Co. v. Evans, 
[1927] A. C. 834 ; Nugent v. Londonderry 
CoUieries (1929), 141 L. T. 619. 

After this case add : — 

Compare Master & Servant, Vol. XXXIV., 
p. 391, Nos. 3180-3184. 

1338a. Production of plan from photograph.] — 

United States Shipping Board v. The St. 
Albans, No. 3935a, post. 

1877. Add. Annotations : — Refd. Robert A. Munro 
& Co. V. Meyer, [1930] 2 K. B. 312 ; Bell v. 
Lever Bros., Ltd. (1931), 146 L. T. 268; 
Anglo-Scottish Beet Sugar Corpn., Ltd. v. 
Spalding Urban District Conned, [1937] 3 
All E. R. 335. 

1379. Add. Annoialion : — Refd. Provident Acci- 
dent A White Cross Insurance Co. Dahne A. 
White, [1937] 2 All E. R. 255. 

1382a. .] — Halifax’s (Lord) Case (undated), 

cited in Bull. N. P. at p. 298a. 

Annotdlion : — Consd. Williams v. East India Co. (1802), 3 
East, 192. 

1402. Add. Annotation : — Expld. Lai Chand Mar- 
wari V. Mahant Ramrup Gir (1925), 42 
T. L. R. 159. 


PART IH. SECT. 6, SUB-SECT. 6.— C. 

sb. Whai is foreign State unthin Civil 
Procedure Code^ s. 84 — Oadwal State .] — 
Held : Oadwal State is neither a 
sovereign State nor a foreign State 
within sect. 84 of the (31vll Procedure 
Code. — Venkata RAMI v. Kaja of 
Oadwal (1930), I. L. R. 53 Mad. 9G8,— 
IND. 

PART III. SECT. 6, SUB-SECT. 5.— D. 

f. For “ (1880 ” read “ (1860.’» 

PART III. SECT. 5, SUB-SECT. 6. -A. 

»d. ** Unorganised territory .**] — On an 
appeal by the Crown from the dis- 
missal of a charge under Govt. Liquor 
Act, it was objected that the notice of 
intention to appeal was not filed until 
the 20th day after the conviction, & 
that there was no proof before the ct. 
that the place where the cause of the 
Informotlou or complaint arose was 
situate in unorganised territory 
field : In view of sect. 103 of Summary 
ConviotiouH Act, & of the definition 
of “ unorganised territory ” in the 
Interpretation Act, the ct. must take 
Judicial notice of the fact that said 
place was In unorganlsod territory. — 
II. ex rcl. Nelson v, Cassandra 
(B. C.). [102.91 1 W. W. R. 866 ; 62 
Can. Crim. Caa. 826.— CAN. 

PART in. SECT. 5. SUB-SECT. 8.--B. 

r i. .1 — The ct. refused to take 

judicial notice that a place where an 
otfonce was allo^d to have been com- 
mitted was within the jurisdiction of 
the stipendiary magistrate. — K. v. 
MacMillan (1932), 4 M. P. R. 499 ; 
58 C. C. C. 200.— CAN. 

e i. .) — Judicial notice cannot 

bo taken of the fact that a particular 
place is within a certain judicial ^listrlct 
or of the distance of one place from 
another or of the Identity of a place 
referred to in one document with that 
of a t)lace referred to In another docu- 
ment, even though the names be the 
same. — Htne« v. Alton, [1928] 3 
W. W. R. 261. —CAN. 

PART 111. SECT. 5, SUB-SECT. 7.— -A. 

«f. Vicious habits of bees .] — The ct. 
will not take judicial notice of the 


vicious habits of bees. — Robins v, | 
Kennedy Sc Columb, [1931] N. Z. 

L. R. 1134.— N.Z. 

PART III. SECT. 6, SUB-SECT. 7.— B. 

1301 i. Period of gesialion.] — In a 
case in which a particular period of 
pregnancy is a material few3t to be 
established a judge is not at liberty to 
base his finding upon his own scientific 
knowledge or the testimony of experts 
given before him in other similar cases, 
or on the presumption of fact as to 
the average period of pregnancy. The 
period in question must be proved, 
like any other fact, by such evidence, 
given In that particular case, as may 
serve to bring conviction to the mind 
of the judge trying that case. The ct. 
is entitled to take judicial notice of 
the course of nature only in so far as 
It is a notorious fact that nature follows 
a certain course. It will take judicial 
notice of the fact that the average 
period of human gestation is nine 
calendar months ; It will also, however, 
take judicial notice that the exact 
limits of this period are both legally 
& scientifically unsettled & that it 
varies in difiorent cases. — Fletcher 
V. Kondratiuk, [1933] 2 W. W. R. 
225; 3D.L. R. 532; 60 C. C. C. 119.— 
CAN. 

PART III. SECT. 6, SUB-SECT. 7.— D. 

h 1. Bar-room — Place where liquor 
kepi .] — On the description of a room 
as a bar-room of lloensed premises, 
judicial notice Is to be taken that this 
Is a room where alcoholic liquor is 
kept. — F rance v. Humphreys, [1926J 
S. A, S. R. 214.— AUS. 

8g. Financial deprcssimi.] — Eddy v. 
Stewart, [1932] 2 W. W. R. 699.— 
CAN. i 

sk. .] — Judicial notice should 

bo taken of the financial depressior 
throughout the province of Saakat- 
ohewau, & especially In the southern 
portion iheroof, during the last three 
ears. — Mills v. Angub, [1933] ^ i 
. W. K. 218.— CAN. I 

si. World uP-employment .] — Judicial 
notice will be taken of the present 
world -wide unemployment situation 
sc tne oistress reawiliug or likely to , 
result therefrom. — lie ualgarv uitt j 




Charter, [1933] 3 W. W. R. 386.- 
CAN. 

PART UI. SECT. 6. SUB-SECT. 7.— G. 

fi\.S.P. — R. ©.McPherson (1916), 
33 W. L. R. 2) ; 9 W. W. H. 613 ; 8 
Sask. L. R. 412.— CAN. 

q ii. Home-brew — Intoxicating liquor.] 
— The ct. will not take judicial notice 
of the fact that home-brew is an 
intoxicating liquor. — R. v. Majw^hall, 
11025] 1 D. L. R. 1132 ; 43 Can. Crlm. 
Ca.s. 253 ; [19241 3 W. W. R. 865.— 
CAN. 

8 i. Mode of conducting traffic — Stop- 
ping-places for trams.] — Held : the ct. 
could take judicial notice of the mode 
of conducting trafi^o on an established 
system of tramways in a city Ac its 
suburbs, including the fact that there 
were recognised stopping-places for 
trams.— B yk-Law made by Pros- 
PEPT District Council, Ex p. Hill, 
[10261 8. A. S. R. 326.— AUS. 

PART in. SECT. 6. SUB-SECT. 6.— A. 

St. Evidence of — Whether Public 
Administrator requires same as court of 
law.] — Re Tjerstrom (1905), 1 W. L. R. 
386.— CAN. 

»v. Question of fact.] — Death is a 
question of fact which must be estab- 
lished by the preponderance of evi- 
dence ; either liy direct ovidenoe of 
death or by the proof of such clrcuiu- 
stances as may reasonably load the ct. 
to conclude, that there can be no other 
satisfactory aocomitlng for the dis- 
appearance or absence of the ponion 
whose death is sought to bo established. 
The evidence submitted in the present 
case was held Insufflclent to warrant 
that conclusion.— iic Baillie Estate^ 
MoNi'REAL Trust Co. V. Baillie, 
n nsni .3 W. W. R. 92 ; 4 D. L. 

—CAN. 

PART ni. SECT. 6, SUB-SECT. 6.— B. 

sw. Oe/neral rules.]— There are two 
grounds upon which the ct, will make 
an order presuming death : (a) when 
the time elapsing between disappear* 
anoo Sc the application la so lojig aa to 
raise the inlerenoe that the person is 
dead ; (b) when the person disappeared 
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1418a. .] — Ejectment, in 1840, by 

reversioner for premises demised, in 1801, 
for three lives, & twenty -one years. Two 
of the cestui que vies had died before 1828. 
No witness was called who had ever known 
the third ; &, except the mention of him in 
the lease (which described him as aged ten 
years), there was no proof that he had ever 
existed. No evidence of search for him was 
given : — Held : to raise the presumption of 
his death, there should have been evidence 
that he had not been heard of by those 

g ersons who would naturally have heard of 
im h€id he been alive, or that search had 
been ineffectually made to find such a person ; 
& that the mere fact that no witness called 
had heard of him was not sufficient. — Doe 
d. France v, Anorews (1850), 16 Q. B. 
766 ; 117 E. R. 644. 

1418a. .] — In the Goods of Sergeant 

(1872), 20 L. T. 069 ; 86 J, P. 696 ; sub nom. 
In the Goods of Serjeant, 20 W. B. 872, 

1421a. .] — (1 ) If a person has not been 

heard of for a term of not less than seven 
years, there is a presumption of law that he 
is dead. (2) The onus of proving the death 
of the person at any particular date must rest 
with the person to whose title that tact is 
essential. — Lal Oh and Marwari v. M ah ant 
Ramrup Gir (1925), 42 T. L. R. 159, P. C. 

1437a. .] — A husband appealed from a main- 

tenance order of 2s. 6a. a week made by 
justices on the ground that the wife was 
previously maiTied in 1919, that she had 
admitted her previous husband was alive in 
1922, she had not proved his death so as 
to validate her marriage to applt. on Feb. 28, 
1930 : — Held : the justices were wrong in 
ruling that the onus was upon applt. to 
prove that the pi*evious husband was alive. 


The justices ought to have concluded from 
the wife’s evidence that the marriage in 
Feb. 1930, was void. Fresh evidence, now 
admitted, showed that the wife & the 
previous husband were still living together 
as a married couple in 1925. The appeal 
was allowed the order discharged. — Ivett 
V. Ivett (1930), 143 L. T. 680 ; 94 J. P. 237 ; 
28 L. G. R. 479 ; 29 Cox, 0. C. 172. 

Annotation : — Consd. Hogton v, Hogton (1933), 103 L. J. P, 
17. . 

1487b. .] — After twenty- two years of married 

life a man left his wife & she summoned him 
for desertion. He claimed that she was not 
really his wife as she had been previously 
married A it had not been established that 
the former husband, who was last heard of 
alive some six years before the second mar- 
riage, was dead at the time of that ceremony, 
which took place in 1910. The magistrates 
accepted. evidence that fruitless inquiries bad 
been made as to the former husband's where- 
abouts up to the second marriago, made 
an order for maintenance on the basis that 


husband appealed on the grounds that there 
was no evidence admissible that the first 
marriage wa«s not subsisting, & that the 
magistrates were w!*ong in La.w in holding 
that the burden of proof was on the applt. 
to prove that that marriage was subsisting : 
— Held : the issue before the magistrates 
was whether the wife was free to marry in 
1910, whether it could be inferred from the 
evidence that the former husband was then 
dead. The magistrates had ample material for 
their decision, <fe the appeal failed, — Hogton 
V. Hogton (1933), 103 L. J. P. 17 ; 150 L. T. 
80 ; 97 J. P. 303 ; 50 T. L. R. 18 ; 77 Sol. 
Jo. 780 ; 31 L. G. R. 391 ; 30 Cox, C. C. 23 
D. O. 


in ciroumstancos which lead to the 
Inference that he died at a partictilar 
time. — Be Wiudicombe (1929), 00 

N. L. R. 311.--S, AF. 

1410 xviii. 1 — Re Jejlfs, 

ri926} 1 W. W. R. 73.5 .— can. 

1410 xix, .] — Re t)E Millh 

(Alta.). 11926] 3 D. L. R. 140 ; [1926] 
2 W. W. R. 148.— CAN, 

1410 XX. .] — Re. Hickey, 

Dwyer v. Hickey, [1925] V. L. R. 
270 ; 31 Argua L. R. 261.— AUS. 

1410 xxi. .] — H. married 

M. In 1899. who deserted her In 1900, 
Casual inquiries as to his whereabouts 
wore made, but he was not afterwards 
heard of. B. made his will on May 14. 
1915, & went through a form of 
mairiage with H. on June 24, 1915 : — 
Beld : the death of M. should be pre- 
sumed so as to qualify H. to remarry B. 
in 1915, the^ore B/s will was re- 
voked by hlB marriage. — In the Estate 
0 / Barnett, 22 Ta8.X. R. 83, — AUS. 

1410 xxll. .1 — The ct. has 

Jurisdiction to dex>iare that a person 
who has not been heard of for more 
than seven years shall be presumed to 
be dead, even though the sole ohieot 
of appet. in obtaining the declaration 
Is to clear the way for his or her 
remarriage. — Be Deloli, (1929] 3 

D. h. R, 763 ; 2 W. W. R. 327 ; 3$ 
Man. L. R. 279.— CAN, 

1410 xxtti. Order of court 

obtained by fraud — Setting aside. >— 
Petitioner herein sought the rescission 
of an order which had been obtained 
by his present wife allowing her to 
swear that her former husband was 
dead prior to a date which was over 


seven years prior to the making of 
the order. The order was obtained 
solely to assist her, appet. therefor, 
in obtaining a government pension. 
The present petitioner alleged that the 
order had been obtainod by deceiving 
the ct. & that she had need it so as to 
load him to believe that she was free 
to marry him : — Held : since It had 
not been shown that the present 
petitioner has now, or had at the 
time the order was made, any interest 
therein or In the effect which might 
resnlt therefrom, he had no status 
suffloient to support his petition to 
have the order set aside. — Re Hoix, 
Re CowpER, (1933) 1 W. W. R. 17 ; 
46 B. O. R. 297.— CAN. 

1410 xxiv. .] — An order 

will not bo made declaring that a 
person who has not been heard of 
for a long time is dead, except as 
incidental to the exercise of some juris- 
diction, e.g. the jurisdiction to admit 
a will to probate. — Re Sell (1924), 
66 O. L. R. 32.— CAN. 

1413 V. .] — Re Tomes 

(Man.), [19271 2 D. L R. 864 ; 11927) 
1 W. W. R. 429.— CAN. 

1413 vi. Strong 

incentive to disappear — Death not pre- 
sumed ,] — O’Donnell v. North Ambbx- 
OAN Life Assurance Co., (1927) 8 
D. L, R. 412 ; 60 O. L. R. 602.— CAN. 

o l, Disappearance at sea ,] — 

Re Honeyman, (19301 1 W, W. R. 999. 
—CAN. 

o ii. Disappearance of aged db 

infirm person.] — Testator, who was ag€4 
seventy-soven, 8c failing tn health & 
mental vigour, dlsappe^d in 192.5 

8 


from his home, which was situated in 
very rough country, & twelve miles 
from the nearest railway station. A 
careful search in the surrounding 
country was made by two constables, 
assisted by black trackers 8c about 160 
other persons, for a week after his dis- 
appearance, out ho was not seen or 
heal'd of again ; — Held : was sufficient 
evidence on which the ct, might pre- 
sume that he was dead, & he had died 
on or about the date of his disappear- 
ance. — Re Horn (1930), Argus L. R. 
280.— AUS. 

«x. Death of writer of old letters .] — 
Where papers about 45 years old are 
produced before a ct. It may presume, 
fu the absence of evidence to the con 
trary, that the writer was dead at the 
time they were produced. — Jabbar 
AJJ Sabdar V. Monmoham Panoby 
(1928). I, h. R. 55 Calc. 1216.— IND, 

PART III. SECT. 8, SUB-SECT. 6,— 

C. (a). 

1423 ii, .] — Under Indian Evi- 
dence Act, 1872, ». 108, when tbe qt. 
has to determine the dai^ of the death 
of a person who has not been heard of 
for a period of more than seven years, 
there is no presumption that be died 
at the end of the first seven years, or 
at any partlonlar date. — Lal Ohand 
Marwari v. Ramrur Gm (1925), 53 
L. R. Ind. App. 24. — IND. 

1423 iil. .]— Although there Is 

a presumption of death after absence 
for seven years, there is no presumption 
that death took place at any particular 
time within the seven years.— H ioicet 
V* Great West I»ifk AsstmANOE Co. 
(1933), 7 M. P. R. 104.— OAN. 
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1445a. On party to whose title fact essential.]— 

IjAL Chand Marwabi V, Mahant Bambtip 
Gir, No* 1421a, ante. / 

1453a. .] — In July, 1852, H. quitted 

England for America, wrote home announc- 
ing his safe arrival at New York. There was 
evidence that he was in declining health 
when ho quitted England, & that, from 
his character, edxication, & previous life, he 
would, if living, have communicated with his 
friends in England. Advertisements request- 
ing information concerning him had been 
inserted in tiie principal American news- 
papers, but he was never heard of again. 
The father of H. died in Sept. 1853, intestate. 
Pltf., who was one of the next of kin of the 
father, supposing the son to have predeceased 
him, filed his bill for the administration of the 
father’s estate : — Held : there was primd 
facie evidence of the death of H. in his 
father’s lifetime to entitle pltf. to have the 
personal estate secured in ct. — Danby v. 
Danby (1859), 5 Jur. N. S. 54. 

1454. Add. Annotation : — Consd. Monckton v, Tarr 
(1930), 23 B. W. C. C. 504. 

1459a. .] — Doe d. France v, Andrews 

(1850), 15 Q. B. 756 ; 117 E. R. 044, 
Annotations: — Consd. Prudential Asgce. «. Edmonds (1877), 
2 App. Cas. 487 ; Lyoll v. Kennedy (1887), 56 L. T. 6-17 ; 
Re StoUcry, Weir v. Treasury Solicitor, [1926] Oh. 284. 
1472. For cross-reference before tliis case “ See, 
now, Law of Property Act, 1925 (c. 20), 
8. 184.’* 

1489a. .] — There is no presumption of law as 

to survivorship among persons whose death 
is occasioned by one & tiie same cause. The 


question is one of fact, & if the evidence does 
not establish the survivorship, the law will 
treat it as a matter incapable of being 
determined . — Ee Nightingale, Haroreavbb 
V. Shuttleworth (1927), 71 Sol. JTo. 642. 

1499a. .] — Doe d. Banning v. Griffin, No. 

104, ante. 

1505. Add, A?inotation8 : — Retd. Be Deloitte, 
Griffiths V. Deloitte, [1926] Oh. 66; I. R. 
Comrs. V. Bone (1927), 13 Tax Gas. 20. 

1526a. .] — Halifax’s (Lord) Case (undated), 

cited in Bull. N. P. at p. 298a. 

Annotation ,: — Consd. WilliamB v. East India Go. (1802), 
3 East, 192. 

1531. Add. Annotation: — Held. Busby v. 
Avgherino, [1928] A. 0. 290. 

1550. Add. Annotation : — 'Consd. Banco de Portu- 
gal V. Waterlow & Sons, Ltd. (1931), 47 
T. L. R. 359. 

1567. Add. Annotation : — Refd. Monckton v. Tarr 
(1930), 23 B. W. 0. C. 504. 

1580. Add. Annotation : — ^Refd. Saunders v. Auto- 
motive Spares, Ltd. Registered Design No. 
717,128 of Albert Saunders (1932), 49 

R. P. C. 450. 

1586. Add. Annotation : — Apld. Be Davis’s Trade 
M^lrks, Davis v. Sussex Rubber Co., [1927J 
2 Ch. 345. 

1602a. Outweighs several negative wit- 

nesses.] — The rule of law is, that one affirma- 
tive witness outweighs several negative 
witnt'sses (Sir John Nicholl). — Tocker v. 
Ayre (1821), 3 Phillim. 639; 161 E. R. 
1408. 


PART III. SECT. 6, SUB-SECT. 6.— D. 

t I. .] — Re Forsyth (N. S.). 

[1927] 2 D. L. K. 72.-~CAN. 

PART III. SECT. 6, SUB-SECT. 6.— E. 

1493 I. On-us of jnroof — Rests on party 
asserting affirmative.] — Oampkeia v. 
Cox & Mitchell, [1930] 1 D. L. R. 
649; 42 B. C. R. 120.-~CAN. 

b i. - .1 is no prcsurnption 

of Hurvivoi'ship from or <]c'atli in 
case (jf common death.--- /tV Wak- 
wicKEU, ■M.<5 Lkot> V. Toronto General 
HosI'JTAL, [1936] 3 D. L. R, 36S ; O. R. 
379.- CAN. 

PART III. SECT. 6, SUB-SECT. 6 — F. 

1497 i. Tf^heiher presumption exists,} 
— Althon^h death will, in a proper case, 
be preBumod, there Is no presumption 
that the person died without issue. — 
Re Saunders, Park v. Austin, [1928] 
N. Z. L. R. 391.— N.2. 

PART in. SECT. 6, SUB-SECT. 7. 

f i, .1 — Maorak V. Walsh (1927), 

27 S, R. N. S. W. 290 ; 44 N. S. W. 
W. N. 71.— AUS. 

PART III. SECT. 6. SUB-SECT. 8. 

1520 il. .J—H. V. O’Hara (N. B.) 

(1927), 48 Can. Grim. Gas. 23l.-~CAN. 

f (p. 178) i. fo deliver!/ of package 
by common carrier to ooyutignee .] — Where 
a package is dollverod a railway or 
express co., or other similar common 
oorrier, for transportation to a named 
oonsigneo, the oonsigmeo receives 

a package answering the description 
of that sent by the consignor, it will 
be held. In the absence of proof to the 
contrary, that the package sent was 
Identical with that rooelved ; Sc where 
a package has been so delivered to such 
a common carrier for transportation, 
it will be held that it was received by 


r (p. 179) i. As <0 party being adminis- 
trator.} — Smith v. McLean (1868), 7 
N, S, R, (1 Q. & O.) 310.— CAN. 


PART III. SECT. 6, SUB-SECT. 10. 

1656 i. Receipt of letter — Whether jtre- 
sumedfrom posting .} — The presumption 
that a letter shown to have been iiuiiled 
in the usual course of business to a 
proper address was received is rebut- 
table by the o-ddressee's denial of its 
receipt, where there is nothing to throw 
doubt on his credibility.— S huckktt 
y. LocimART & Kyle, [1932] 2 

W. W. R. 330 ; 3 D. L. R. 406 ; 40 
Man. L. R. 344.— CAN. 

sa. Identity of persons — Fn/m 
identity of imrnes .} — Sewell v. Urqu- 
HART, [1930] 2 D. L. R. 547.— CAN. 

sb. A renra-cy of scientific instrument.} 
— The working accuracy of a scientific 
instrument will not bo presumed unless 
it appears to the ct., cither by judicial 
notice, assisted, if necessary, by con- 
sulting standard works of reference, or 
by appropriate evidence, that the 
instrument in question is a scientific 
Instrument. — Crawley v. Laidlaw 
( 1930), Aigus L. R. 311 ; V. L. R. 370. 
—AUS, 

PART III. SECT. 7. SUB-SECT. 1. 

t i. .]— Reilt r. London 

CoRi’N. 1891), 14 P. R. 171.— CAN. 

t ii. .] — Clouse v. Golem an 

(1895), 16 P. R. 541.— CAN. 


PART III. SECT. 7, SUB-SECT. 2. 

_ i, Aocreiion .} — A view 

r the ot. of the place of the alleged 
(crotlon is not merely for the pui’po'^e 
appreciating the other evidence 
It a£o for the purpose of assisting 
LC ct. Ip reaching a proper oonclu^on. 
Clarke v. Kumonton (gim). 

D. L. R. 1010 ; revg., Ih 

4 • 1 W. W. R. 553 ; 23 Alta. L. It. 

t3i— CAN. 


PART III. SECT. 8. 

1593 X, ,] — In the estima- 

tion of the value of evidence in 
ordinary cases, the testimony of 
credible witnesses who swear positively 
to a fact should receive credit in 
I>reforeuco to witnesses who testify to 
a negative. — H allett v. Bank of 
Montreal (1918), 46 N. B. R. 62.— 
CAN, 


1593 xi. Nature dt applicaiion oj 

rule ..] — The principle that the evidence 
of a witness who testifiee affirmatively 
that a conversation took place Is more 
valuable than the evidence of one 
equally trustworthy who denies the 
conversation, is not a rule of law, & 
should only be used vrith a due regard 
to the circumstances of each case & 
should not be resorted to until other 
means of testing credibility have 
failed ; & it should not be applied in 
a case wherein the conversation in 
question constitutes the partlcuJar 
matter at issue between the parties. — 
Monaroh Lumber Co., Ltd. v. ] ’eery 
(Sask.), [1927] 3 D. L. R. 861 ; [J927J 
3 W. W. R. 71.— CAN. 


1596 i. Telephone con.virsation 

verheard by bystander.]— /leU. : the 
lature of the testimony, tim poHsinility 
if dishonesty Sz the connection of the 
dtnesB with the riiatbir. were clrciinj- 
tancea to detenniuo the lyeiK-ht of 
•sstimony, bat were not valid grounds 
)r rojocting tJw evidcuco so long as It 
as not hearsay.- VV A imEN GzowsKj 
Co. V. Fowr & Co. 


jT/mdence of perjured witness. ] 

"-The evidence of a witness proved to 
have committed perjury is of no value 
nhatHOover cannot be used for any 
piirijose ; that Is, by itself. < r to 
r*orroborat© or be corroborated by 
truthful evidenoe^B^KROR V. 
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Part IV. — Documentary Evidence. 


1624a. Document to be put In — Notice should be 
given.] — It is desirable that notice be given 
in advance to the other side of the document 
intended to be put in, so that they may be 
ready with any other admissible document 
directed to the same issue. — F inland H.H. 
Owners r* Cornish Rose H.H. Owners, 
The Cornish Rose, [1936] P. 174 ; [1930] 2 
All E. K. 806 ; 105 1.. J. P. 114; 52 T. L. K. 
048. 

1633a. Entry In marriage register.] — Wyatt v. 
Rochpobt (1837), 1 Jur. 692, N. P. 

1664a. .] — R, V. McCartney & Hansen 

(1928), 20 Cr. App. Rep. 179, C. C. A. 

1726a. Will.] — Where a person had been 

dead a great number of years, whose hand- 
writing was required to be proved, it was done 
by showing the similarity of the handwriting in 
question to the handwriting of his will, & 
no objection was taken to it, either at the 
bar or by the ct. — Morewood v. Wood 
(1791), 14 East, 327 ; 4 Term Rep. 157 ; 104 
E. R. 626. 

1766. Add. Annotation : — Refd. United States 
Shipping Board v. St. Albans Ship, [1931] 
A. C. 632. 

1829a. .] — Where an order is given 

verbally for goods, & the person to whom it 
is given puts down the terms of it in writing, 
as a memorandum, but it is not signed by the 
person ordering the goods, the terms of the 
order may be given in evidence, without 
producing the written memorandum, — D ali- 


SON V. Stark (1802), 4 Esp. 163 ; 170 E. R. 
677, N. P. 

Annotation : — Refd. R. t?. Wrangle (1835), 1 Har. & W. 41. 

1867. Add. Annotation : — Refd. R. v, Anderson 
(1929), 142 L. T. 580. 

1877. Add para. : — 

Parol evidehce of inscriptions & devices 
on banners & flags displayed at a meeting 
is admissible, without producing the originals. 
— -R. r. Hunt (1820), 3 B. & Aid. 566. 

1900. Add. Citation : — R. v. Douginas (1846), 16 

E. J. Q. B. 417. 

1933a. .] — Where pltfs. called defts.* solr. ; — 

Held : be could state whether he had a lease 
in his possession, but iis he knew nothing 
about it except as attorney for defts., he 
could not be called upon to give any evidence 
about it. — Roupeld v. Haws (1863), 3 

F. ife F. 784, N. P. 

1955a. .] — A deed may be pleaded as lost 

by time <fe accident without profert . — Read 
V. Brookman (1789), 3 Term Rep. 151 ; 100 
E. R. 504. 

1998a. Answers to inquiries.] — In 

accoimting for the absence of an attesting 
witness, or loss of a written instrument, 
general answers to inquiries that nothing is 
known concerning them, are admissible in 
evidence ; but not declarations as to 
particular facts, if the party making them is 
capable of being called. — Doe d. Johnson 
V. Johnson (1818), 2 Chit. 196. 

Annotation : — Refd. Pytt v. Griffith (1822), 6 Moore, C. P. 538. 


PART IV. SECT. 2, SUB-SECT. 10, 

1762 U. .) — Foulds V. Bowlwr 

(1908), 8 W. Ii. R, 189.— CAN. 

PART IV. SECT. 5, SUB-SECT. 2.— B. 

s i. Will jUed in office of Swrro- 

g ate-Oeneral of another province .] — 
looondary evidence of a will devising 
real estate in this provinoe, the original 
will being filed m the office of the 
Surrogate -General of Nova Scotia, is 
not admissible, there being no evidence 
of any law of Nova Scotia prohibiting 
the removal of the will. — Doe d. 
GiLMOUR V. Whitney (1838), 2 N. S. R. 
(Bor.) 514.— CAN. 

PART IV. SECT. 6, SUB-SECT. 3.— A. 

b i. .J — Smith v. Nevilles 

(1859), 18 U. O. R. 473.— CAN. 

b ii. .] — Glen Bain Rural 

Munioirauty n. Haley (Sask.), [19271 
3 D. L. R. 474.— CAN. 

PART IV. SECT. 6, SUB-SECT. 4.— C. 

1941 i. Duplicate originals.] — Deft, 
let land to pltf., & a lease having been 
written, A. affixed seals & signed their 
names to It. It was then agreed that 
A. should make a copy of the lease & 
execute It for them in the same manner ; 
he did so, & afterwards. In the presence 
of both parties, delivered one copy to 
pltf. & the other to deft . ; — Bdd : they 
were duplicate originals. Sc either of 
them was primary evidence. — Leonard 
V. Young (1858), 4 All. 111.— CAN. 

PART IV. SECT. 6, SUB-SECT. 6.— A. | 

o i. .] — Gough v. MoBbide 

(1860), 10 0. P. 106.— CAN. 

0 I. Deconstructed cash 

hooK.] — A fire in the office of the 
secretary -treasurer of the pltf. munici- 


pality having destroyed most of tbs 
pltf. *8 records therein, including the 
record of payment of taxes made since 
the last audit, the secretarj” -treasurer, 
imder the authority of the council, 
employed an office assistant & can- 
vassers, who compiled from the sur- 
viving records & from receipts, cheques 
& other evidence in the hands of 
taxpayers a statement called “ the 
reconstructed cash book,” showing the 
amounts paid by them during two 
months of 1921. In an action against 
the secretary-treasurer to recover an 
amount alleged to have been mis- 
appropriated by him during 1921, 
pltf. sought to charge him with the 
receipt of the sum which was shown by 
said reconstructed cash book ” as 
received & said book was submitted 
in evidence : — Held : said book was not 
admissible against deft. ; its contents 
were not obtained in the manner con- 
templated by Rural Municipality Act 
&, therefore, it did not, even if it had 
been wholly compiled by deft., con- 
stitute an ocknowledgrraent by him, as 
the entries in the original cash book 
would have done ; he had not so 
recognised or acted upon it as to make 
its contents evidence against him ; It 
was not secondary evidence of the 
destroyed cash book ; &, the necessary 
foundation not having been laid for the 
purpose, it was not admissible as 
secondary evidence of the taxpayers' 
receipts Sc cheques. — Glen Bain 
Rural Municipality v. Hailey, [1928J 
3 D.L. R. 306 : 0928] 2 W.W. R. 184, 
288 ; 22 Sask. L. R. 559.— CAN. 

PART IV. SECT. 6, SUB-SECT. 6.— * 

D. (c). 

ir. Ajfidavit of petitioner — Absence of 
paHicutars of search made,}— Be Bell 
(1871), 3 Oh. Ch. 239.— CAN. 
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PART IV. SECT. 5, SUB-SECT. 5.— 
E. (a). 

2058 iv. .] — Marvin r. 

Curtis (1857). 6 C. P. 212.— CAN. 

2058 V. Evidence of mb- 

scribing iminess.] — In ejectment by 
trustees of a Wesleyan Methodist con- 
gregation for the parsonage property, 
a search for Sc the loss of the deed from 
the patentee to the trustees at the 
parsonage home having been proved ; 
— HeUi : the evidence of the sub- 
scribing witness as to the execution 
of the deed & memorial, with a cony 
of the memorial certified by the 
registrar, was clearly stifflcient secon- 
dary evidence. — Aini.ktville Trustee 
Wesleyan Methodist CHUKrii v. 
Grkwer (1874 h 23 C. T*. 533.— CAN. 

2063 i. Written declaration by testator 
— Lost ijoilLi — A lost will may be proved 
by secondary evidence). The evldenoe 
of a single witness, though interested, 
whose veracity & competency Is un- 
impeachable, is sufficient, & probate 
will bo CTanted to such an extent as 
he is able to prove it. Declarations 
relative to the will became secondary 
evidence If it is lost. — He I^ke's Will 
( 1882). 6 Nfid. L. R. 445.— NFLD. 

Bt. Lost deed — Memorandum made by 
predecessor in title.] — In seeking to 

f irove the existence & contents of a 
ost deed, a memorandum made In a 
book, by a person through whom 
petitioner claimed, was held not to 
be evidence in favour of petitioner. — 
He Bell (1871). 3 Oh. Oh. 239.— CAN. 

mv. Copy produced from 

tody of successors of grantee— -With 
indorsement signed by three predeccBSora 
in title.] — Seethayya v. SubramanYA 
SOMAYA.ruL0 (1920), L. R. 56 Ind. 
App. 146 —IND. 



2088. Add, Annotation : — Retd. Ee Spollon 
Long’s Contract, [1930] 2 All E. H. 711. 

2118. Citation r — ^For “ 1 Esp. 125 ** read “ 1 
Esp. 127.” 

2129a. .J — Copies cannot be put in of 

letters of which notice to produce ought to 
be given. — R. v, Morgan, [192.5] 1 K. B. 
762 ; 94 L. J. K. B. 672 ; 133 L. T. 94 ; 89 
J. P. 136 ; 28 Cox, C. C. 1 ; 18 Or. App. Rep. 
180. 0. 0. A. 

2282. Add para. : — 

Where the witness swearing to the words 
spoken by way of oath by the prisoner when 
he administered the same, said, that he held 
a paper in his hand at the same time when he 
administered the oath, from which it was 
supposed that he read the words ; yet held 
that parol evidence of what he in fact said 
was sufficient, without giving him notice to 
produce such paper. — R. v. Moors (1801), 
6 East, 419, n. 

2285. Add. Annotation Apld. Williams v. Rus- 
sell (1933), 149 L. T. 190. 

2285a. Policy of third party insurance — Prosecu- 
tion under Road Traffic Act, 1930 (c. 43), 
Part II.] — Resp. was charged with using a 
motor vehicle without there being in force 
in respect of such user a policy of insurance 
satisfying the requirements of Road Traffic 
Act, 1930 (c. 43), A police officer sought 
to give evidence of the contents of a certi- 
ficate of insurance produced by resp., but 
it was objected on behalf of resp. that, no 
notice to produce the policy having been 
given, secondary evidence of its contents 
was not admissible. The justices upheld 
the objection, &, in the absence of other 
evidence, dismissed the information : — Held : 
the evidence ought to have been received. 

Per Talbot, J. Semble : the onus of 
pi'oving the possession of a policy was on 
resp., & it was not necessary for the prosecu- 
tion to tender evidence on the matter at 
all.—WiLLTAMS r. Russell (1933), 149 L. T. 
190; 97 J. P. 128; 49 T. L. R. 316: 77 
Sol. Jo. 198 ; 31 L. G. R. 182 ; 29 Cox, C. C. 
640, D. C. 

2345a. .] — Dorrett v. Meux (1854), 15 

C. B. 142 ; 2 0. L. R. 807 ; 23 L. J. C, P. 221 : 


Vol. XXn.— Evidence. Cases 2<»8-M80 

23 L. T. 0. 8. 144 ; 2 W. R. 480 ; 139 B. R, 
374. 

2475a. .] — Doe d. St. John v. Horb 

(1799), 2 Esp. 724 ; 170 E. R. 510, N. P. 

2476a. .] — Walliss v. Broabbbnt 

(1836), 4 Ad. & El. 877 ; 2 Har. & W. 40 ; 
6 L. J. K. B. 269 ; 111 E. R. 1014. 

2477a. .] — Cheveley v. Fuller (1853)* 

13 C. B. 122 ; 1 W. R. 152 ; 138 B. R. 1143 ; 
auh nom. Puller v. Cheveley, Saund. & M* 
101 ; 20 L. T. O. S. 278 ; 17 J. P. 105 ; 17 
Jur. 736. 

2480a. .] — Harris v. Chapman (1868), 

17 L. T. 517, N. P. 

2486a. Though receipt for penalty erased.] — 

Apothecaries’ Co. r. Fbrnyhough (1826), 2 
C. & P. 438 ; 172 E. R. 199, N. P. 

Annoialion Refd. U. v. ProstOQ (1831), 3 Nev. & M. K. B. 31 . 

2513a. To prove amount originally claimed.] — 

WiCKES V. Tanner (1848), 10 L. T. O. 8. 
504, N. P. 

2544a. .] — One paper containing 

two different contracts for the purchase of • 
different lots by different persons, one stamp 
affixed on that part of the paper which con- 
tained the contract of sale with deft., & to 
which the stamp officer’s receipt for one 
penalty referred : — Held: sufficient to legalise 
the evidence of such contract. — P owell v. 
Edmunds (1810), 12 East, 6 ; 104 E. R. 3. 
Annotations: — Refd. Ofirilvio v. Foljainbe (1817), 3 Mer. 53; 
Bradshaw v. Bennett (1831), 5 C. & P. 48; Shelton v. 
Livlns (1832), 2 Cr. J. 411 ; Bartlett r. Pemell (1836), 

2 Har. & W. 16 ; Evans v. Pratt (1842), 3 Man. & G. 759 ; 
Eden v. Blako (1845), 13 M. & W. 614 ; Brett v. dowser 
(1880), 5 C. P. D. 376. 

2570. Add, Annotations : — Refd. Nagoremull v, 
Triton Insce. (1924), 41 T. L. R. 168; Re 
National Benefit Assce. (1927), 71 Sol. Jo. 880. 

2583a. Objection doubtful.] — An objection 

that a document requires a stamp will not be 
given effect to if the point is doubtful. — 
Westlake v. Adams (1858), 1 F. & P. 183, 
N. P. 

2587. Add. Annotation : — Retd. Nagoremull v. 

Triton Insce. (1924), 41 T. L. R. 168. 

2603. Add. Annotation : — Refd. Koechlin v. 

Kestenbaum, [1927] 1 K. B. 889. 

2630. Add. Anjiotation: — Refd. R. v, Lincolnshire 
JJ., Ex p. Brett, [1926] 2 K. B. 192. 


PART IV. SECT. 9, SUB-SECT. 3.— A. 

8W. Of power of attorney — Progf 
of conterUs of orioinal only .] — Where an 
oflaoe copy of a power of attorney, 
purportingr to have been executed, 
was put tn evidence 7/eW ; Con- 
veyancing & Law of Property Act, 
1881, B, 48 (4), merely obviates the 
necessity for production of an original 
Instrument by enacting that on office 
copy of an inetrument deposited ae 
therein provided shall, without further 
proof, be euffloiont evldonoe of its 
contents, but the sect, does not make 
Buoh copy evidence either of the tinith 
of the contents or of the identity of the 
person by whom the original was made. 
—O’Kane v. Mullan, [1925] N, J. 1. 
— IR. 


PART IV. SECT. 9, SUB-SECT. 4 . — B. 

g Books of Ooveniment 

Liquor Control Commission.] — Govern- 
ment Liquor Control Commission is a 
“ Department of the Government of 
Manitoba ’’ witldn sect. 17 of Manitoba 
Evidence Act, R. S. M.. 1913, &, there- 
fore, copies of entries in its books are 
receivable in ovidenoe by virtue of said 


section. — R. v. Pauwels, (1932) 1 
W. W. R. 68 ; 2 D. L. R. 339 ; 40 
Msn. L. R. 117.— CAN. 

PART IV. SECT. 9. SUB-SECT. 5.~A. 

f. on other ground^, 18 A. R. 

1.3,5. 


PART IV. SECT. 9, SUB-SECT. 6.— B. 

g i. .) — The copy of a will 

bearing the certificate of the Re^strar 
of Deeds that it was registered, but 
certified by the Registrar of Probate, 
was held admissible, by the combined 
effect of sects. 34, 67 of the Registry 
Act. — McMillan v. Colfokd (1932), 
5 M. P. R. 127.— CAN. 


\RT IV. SECT. 10, SUB-SECT. 4.— B. 

8X. To what documents rule apjMcahlc 
Notice of appeal .} — As a notice of 
>peal is not an instrument tendered 
evidence , but merely a step in the 
ooedure of appeal, the failure to 
sunp it cannot he rectified under tl»e 
ovlHo to sect. 22 (1) of Act 30, 1911. 
WAMA V. Express Colleotjon' i 
lENOT (1929), 60 N. L. R* 77.— S. AF; 

11 


PART IV. SECT. 10, SUB-SECT. 8. 

2608 i. Finality of jiid ye* s ruling .] — 
Once the trial judge, with the question 
of the want of proper stamp present 
in bis mind, has actually admitted a 
docuinent in evidence, Stamj) Act. 
s. 36, prevents such admission being 
called in question, cxcei)t fis provided 
in 8. 61, at any stage of the mine suit 
or proceeding, A heneo in aj^peal, on 
the ground that iho instrument has 
not been properly Btarup*^!. — 

Maham CnANP r. (jrrj/tANPJ'Ti'A Mal 
(1929), I. L. K. 11 Lab. 77.— IND. 


PART IV. SECT, li, SUB-SECT. 2. 

2634 H. —.1- Where, in 

.in indion for wjiires & overtime, baaed 
i)Ti the uwurd of the C.’oramon wealth 
Ct. of (’ojiciJiation .S: Arbn., the only 

e - of the award was a pilnted 

doeument purporting to be a copy of 
the award bearing the imprint By 
authority : H. J. Green. Govt. Printer, 
Melbourne Hr/d .* tho award vos 
not proved. — Mm -N orth Eleotrioity 
Co., Ltd. v. RunrEKPORP, (19271 
S. A. S. R. 273.™ AUS. 
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Cases 2043a— 3166a. English and Empire Digest Supplement. 


2642a. Solicitor not i>ound to produce.] — 

The solr. under a commission of bkpcy. is 
not bound to produce the proceedings under 
it, though called upon by s%^po&na duces 
tecum, — ^Bateson v, Hartsink (1801), 4 
Esp. 43, N. P. 

Annotation ;—Retd. Rowell v, Pmtt, [1936] 2 K. B. 226. 

2707a. J— Davies v. Lowndes (1836), 1 Bing. 

N. O. 597 ; 1 Hodg. 125 ; 2 Scott, 71 ; 4 
L. J. 0. P. 214 ; 131 B. B. 1247 ; on appeal 
(1838), 4 Bing. N. C. 478. Ex. Oh. 

2709. Add, Annotation: — ^Folld. little v. Little, 
[1927] P. 224. 

AEter this case iidd, See, also. Husband 
Wife, No. 2703a.*’ 

2722. Add, Annotation : — Consd. Partington v. 
Partington & Atkinson [1926] P. 34. 

2723. Add, Annotation : — Consd. Partington v. 
Partington & Atkinson, [1926] P- 34. 

2757a. .] — In a suit for restitution of 

conjugal rights, the validity of the marriage 
in Jamaica having been proved in a previous 
suit of a similar nature between same parties, 
further proof of its validity was not required. 
— Vbeney V, Verney (1920), 36 T. L. B. 203. 

2880. Add. Annotation : — Rcfd. Brown v, Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 

2960a. Inadmissible.] — Parol evidence of the 

oaths required by the Toleration Act having 
been taken, is not admissible, — B. v, Hube 
( 1792), Peake, 180, N. P. ; (1794), 5 Term 
Bep. 642 ; 101 E. B. 305. 

3036. Add, Annotation : — Reid. Selby v, Atkins 
(1926), 136 L. T. 45. 

3116. Add, Annotation : — ^Refd. Finland S.vS. i 
Owners v, Cornish Bose Owners, The Cornish 
Bose, [1936] 2 All E. B. 805. , 

3122a. .] — In proceedings in the cts. * 

of this country by or against the ruler of a 
colonial State whose status is disputed a 
wriMen statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown <&, therefore, 
conclusive, & the ct. will accept it without 


consideiing whether it i« borne out by docu- 
ments which are appended to it.— 'D uff 
Development Co. v. Kblantan Gk)VH»N- 
MENT, [1928] 1 Oh. 386 ; 92 L. Ch. 273 ; 
129 L. T. 290 ; 39 T. L. B. 187 ; 67 Sol. Jo. 
260, C. A. 

Annotation: — Apld. Eng&lke v, Musmaun, [1928] A. 0. 433. 

3122b. — .] — Duff Development Co. v, 

Kelantan Government, No. 1264a, ante. 

3122c. .] — During the course of the 

argument a question ai*ose as to the nature 
of the relationship of the Crown to the 
territory of which the North Charterland 
Concession formed part, & in order to settle 
this question I submitted to His Majesty’s 
Secretary of State for the Colonies for his 
decision under the Foreign Jurisdiction Act, 
1890 (c. 37), s. 4, two questions : “ Was the 
territory now known as Noithern Bhodesia 
on Mar. 22, 1928, under the protection of 
His Majesty ? ” or “ Was it at that date part 
of His Majesty’s Dominions ? ” The 
decision of His Majesty’s Secretary of State 
for the Colonies, which by the provisions of 
the Act is conclusive, is that on Mar. 22, 
1928, Northern Bhodesia was a temtory 
under His Majesty’s protection. It did not 
then & does not now form part of His 
Majesty’s Dominions (Luxmoore, J. ). — North 
CnARTBRLAND EXPLORATION Co. (1910), 
Ltd. V. B., [1931] 1 Ch. 169 ; 99 L. J. Oh. 
483 ; 143 L. T. 623 ; 46 T. L. B. 666. 

3125. Add. Annotation : — Consd. Musmann v, 
Engelke (1927), 96 L. J. K. B. 824. 

3157. Add, Annotation : — Consd. Re Stollery, Weir 
V. Treasury Solicitor, [1926] Oh. 284. 

3158. Add, Annotation : — Overd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3159. Add, Annotation : — FoUd. Ee Stollery, Weir 
V, Treasury Solicitor, [1920] Ch. 284. 

3163. Add, Annotation : — FoUd. Re Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3164. Add. Annotation : — ^FoUd. He Stollery, Weir 
V, Treasury Solicitor, [1926] Oh. 284. 

3165a. Marriage of parents.] — In an action 

brought by pltfs., who claimed to be two of 


PART IV. SECT. 11, SUB-SECT. 4.~-A. 

2667 i. Bes inter alioa acta — 

Conviction for murder.] — On an applica- 
tion by a hnsband, who baa killed hia 
wife, or his attorney for a grant of 
adininistratlOD a certified copy of the 
convlotion is adinlsslble, not merely 
ae proof of the convlotion, but also as 
presumptive proof of tbf» commission 
of the crime. — Be Noble (Saek.), [1927] 
1 W. W. B. 938.~-CAN. 


PART IV. SECT. 11, SUB-SECT. 4.-0. 

2690 1. Evidence of commiasion of 
crime^JPresu/mpUve evidence, ] — Be 

Noble, No. 2667 1. ante. — CAN. 


PART IV. SECT. 11, SUB-SECT. 6.-- 
A. (a). 

2789 i. No opportunity to croas^ 
examine,] — Betd : the evidence was 
Inadmissible, — Johnson v, R. (Ont.) 
(1911), 13 Eacoh. O. R. 389.— CAN. 

PART IV. SECT. 11, SUB-SECT. 12. 


evidence that the rules have been 
validly made. — T angney v, Distrtht 
Justice for County of Kerry, [192y] 
1. R. 358.— IR. 

PART IV. SECT. 11, SUB-SECT. 16.— 
A. 

sx. Proof — Writ of execution .] — 
Stuart v. Andrews (1827), N. B. Dig. 
332.— CAN, 

«y. .] — Doe d. Stocking 

V. Watts (1842), 2 Ont. Dig. 2665.— 

CAN. 


PART IV. SECT. 12, SUB-SECT. 10.— 
A. (b). 

sa. British consul abroad — Ceriiflcaie 
on point of law,] — A British consul may 
prove by his cortifloate a point of 
foreign law which he Is competent to 
prove by affidavit. — Be. Bergman 
Estate, [1928] l W. W. R. 601.— CAN. 

PART IV. SECT. 12, SUB-SECT. 10.— 
A. (d). 


8004 h Bow proved— Production of 
copy printed in Biedionery Otdoe ,] — 
The District Ot. Rules are rules made 
by O' minister within Documentary 
EYldenoe Act, 1925. e. 4^ & the produc- 
tion of a copy of the rules, prmted in 
the Stationery Office, is pHmA facie 


sb. OerHfloede of professor of 
anatomy.]— A oertlnoat© from the 
professor of anatomy at the Orant 
Mediool College, Bombay, as to certain 
bones submitted to himfor examination, 
iii not per se admissible in evidence, 
but must be proved by calling the 

12 


professor as a witness. — R. v. Ahilya 
(1922), I. L. R. 47 Bom. 74.— IND. 

PART IV. SECT. 12. SUB-SECT. 10.— 
B. (b) i. 

8167 i. AdmisaiMlity.] — In an action 
in which the alleged Infancy ot pltf. 
was in issue: — Held: (1) his testimony 
that he had seen his birth oertifleate, 
which was not produced, & that he 
was not of age was not sufficient to 
prove his minority since it amounted 
to no more than hearsay evidence ; 
(2) a oertifleate of registry of birth 
purporting to bo issued imder the 
Births & Deaths Reg^tratlon Act, 
1874 (Imp.), would not bo admissible 
in England as evidence of pltf.'s age, 
since it did not comply with the 
requirements of sect. 88 of Births 8c 
Deaths Be^tratlon Act, 1836, & 
sect. 38 of 1874 Act, & should not be 
admissible here. Moreover, since the 
certificate did not contain or purport 
to contain a copy of or extract from 
the original register of births Be did 
not identify or furnish Information 
sufficient to identify pltf. as the person 
referred to in the oertifleate^ ft was 
not sufficient to establish his minority. 
—Anthony v. Charter, J1988] 1 
W. W. R. 819; 1 D. L. B 684*— 
CAN* 



trhd next of kin of an intestate^ for administra- 
tion of her estate, the usual order for inquiries 
as to the next of kin & heir-at-law of the 
intestate was made. In taking those in- 
quiries before the master it became necessary 
to prove the lawful marriage of the parents of 
the intestate before her birth &, as no record 
of the marriage could be found, a summons 
was taken out by pltfs. for the deteimination 
of the question whether three certificates of 
birth of three of the children, including the 
intestate, of those parents & a certificate of 
death of one of those children were primd 
facie or any evidence of the lawful marriage 
of the parents : — Held : the certificates were 
admissible, but not alone sufficient, because 
taken by themselves they did not identify the 
persons therein mentioned. It would be for 
the master at the inquiry to determine 
whether the certificates, taken in con- 
junction with the other evidence adduced 
before him, were sufficient to establish the 
fact of marriage between the parents in 
question. Be Wintlct No. 3158, overd. — 
Re Stoixery, Weir v. Treasury Solicitor, 
[1926] Ch. 284 ; 95 L. J. Ch. 259 ; 134 L. T. 
430 ; 90 J. P. 90 ; 42 T. L. It. 253 ; 70 Sol. 
Jo. 385 ; 24 L. G. K. 173, O. A. 

3177a. Marriage of parents of deceased.] - 

Re Stollery, Weir v. Treasury Solicitor, 
No. 3165a, ayiie* 

3179. Add, Annolaiion : — Dlstd. Re Stollery, Weir 
V, Treasury Solicitor, [1926] Ch. 284. 

8287. Add, Annotations : — Apprvd. Hendon Paper 
Works Co. V, Sunderland Assmt. Com., 
[1915] 1 K. B. 763. Folld. Fowler (Leeds) v, 
Hunslet Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Distd. Gatesliead Union Assmt. 
Com. V. Redheugh Colliery, [1925] A. C. 309. 

3288- Add, Citation:--! B. R. A. 210. 

Add. Annotations : — Folld. Fowler (Leeds) v, 
Hunslet Assmt. Com.. [1917] 1 K. B. 720. 
Expld. & Distd. Gateshead Union Assmt. 
Com. V, Redheugh Colliery, [1925] A. C. 
309. Refd. Davis v, Pontypridd Union Assmt. 
Com., Rhondda Overseers & Rhondda U. C 
(1916), 85 L, J. K. B, 1545. 
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3289. Add. Citation :—2 B. R. A. 592. 

Add. Annotation : — Expld. & Blstd. Gates- 
head Union Assmt. Com. v. Redbeqgh 
Colliery, [1925] A, C, 309. 

3309. Add. Annotation : — As to (2) Refd. Hearts 
of Oak Assurance Co. v, A.-G. (1932), 48 
T. L. n. 296. 

3349. Add. Annotation : — Consd. Busby v. 

Avgherino, [1927] 2 Ch. 33. 

3371. Add, Annotation : — Refd. Re Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3377. Add. Annotation : — Consd. Re Stollery, Weir 
V, Treasury Solicitor, [1926] Ch. 284. 

3338. Add. Annotation : — Consd. Re Stollery, Weir 
V. Treasury Solicitor, [1926] Oh. 284. 

3389. Add. Anyiotation : — Consd. Rc Stollery, Weir 
V, Treasury Solicitor, [1926] Ch. 284. 

3414a. Prima facie of validity.]— A petition 

for nullity of marriage, on the ground that 
at the time of the marriage, which was a 
marriage by declai*ation in Scotland, & which 
had been registered, neither petitioner nor 
reap, had lived in Scotland for twenty-one 
days next preceding the marriage, was dis- 
missed on the ground that petitioner had 
failed to satisfy the ct. of the untruth of the 
statement in the register that resp. had lived 
in Scotland for twenty-one days preceding 
the marriage. — Winterbottom v. Winter- 
bottom (otherwise Appleton) (1922), 38 
T. L. R. 813. 

3419a. S, P, Money v. Money & Turner (1927), 
71 Sol. Jo. 666. 

3422a. .] — As Jersey is in the 

diocese of Winchester, it is unnecessary to 
call a Jersey lawyer to prove a marriage 
celebrated in a church in J ersey . — Pritchard 
V, Pritchard (1920), 37 T. L. R. 104. 

3428a. .] — A marriage performed 

by a Church of England clergyman in an 
Anglican Church in British India may be 
proved either (1) by production of the India 
Office certificate, or (2) under Evidence 
(Colonial Statutes) Act, 1907 (c. 16), by 
production of the marriage certificate issued 
from the Church & signed by the clergyman, 


PART IV. SECT. 12. SUB-SECT. 14. 

■0. RegMdaiion of Minister of Crown — 
In possession of proseciUing counsel — 
Whether amounts to production .] — Tho 
fact that counsel for the prosecution 
haja a copy of a regulation made by a 
Minister of the Crown In his possession 
at the trial Sc available for the perusal 
of the Justice hearing the case, does not 
amount to its i>roduotion ” within 
Canada Evidence Aot. s. 21, at least 
when no opportunity is given the 
ebocused’s counsel to peruse It or object 
to It. — H. V. Ybb Cltjn & Yee Low 
(Sosk.), 11929] 1 D. L. K. 194; 50 
Can. Grim. Oas. 440; [1928] S W. W. 
R. 668.--CAN. 


PART IV. SECT. 12, SUB-SKCT. 15.— 

A. (a). 

I . Value as widesnce.l — Heath 

V, POBTAOE La PraiBie Corpn. (1909), 
18 Man. Jm R. 693.-— can. 

PART IV. SECT. 12, SUB-SECT. 19. — 
0. (d) iU. 

M. Oerlificate of , , 

c.,: — -r v.HotmQ (1884). 

lllaa. L. B. 88.— CAN 
gg. of ymrriage— Authentic 


cated certificate — India.] — H. proved 
desertion by W, & asked for an order 
for restitution of conjugal rights, 
failing which a divorce. The marriage 
had been solemnised In India & was 
sworn to by H. The marriage certi- 
ficate was not authenticated : — Held : 
an order for restitution would be 
granted, but no further proceedings 
must be taken in the matter until a 
duly authenticated certificate of the 
marriage was produced. — Dwyer v. 
Dwyer, [1933] N. L. R. 598.~S. AF. 


ART IV. SECT. 12, SUB-SECT. 19.— 
C. (a). 

so. Evidence of marriage — Certified 
:tract from register .] — The Crown in a 
lal for bigamy called a I?,<un»n 
athoUo prle^, a native of Yugoslavia, 
ho produced what purported to bo a 
>rtraod extract from the marriage 
sgister of a parish In Yuffoslavia, 
lowing an entry which the accused 
Imltted was that of his own marriage 
ith a woman in that ooxmtvy. he 
Itness himself had not ti^ffiolatod at 
le ceremony. He stated that he was 
ell acquainted with the 
id issued the wrtlflcate, & 
mid identify the signature thereon. 
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The identity of the parties was estab- 
lished .—Held: (1) the strict rule of 
the common law of England relating 
to the proof of foreign marriages aiiphes 
in New Zealand despite the greater 
difficulty in the Dominion of proof &: 
in obtaining evidence ; (2) the priest, 
who, on being recalled, stated that The 
parish priest was paid a foo by the 
Goveriimont for keeping tbe rof-dster 
Sc issuing certlllcates of mairuigo iV: 
that such certilKJateR were ac- 
cepted in the ('ts. of Yugoslavia in 
iiroof of the marriage, wan an exi^ei’t 
qualified to testify as to the rnairiap 
law of Yugo.slavla ; <.3) the copy of the 
register was admissible lu evldfwe. 

11. V. Ilicii. [193.')] N. Z. L. it. 90.— 
N.Z. 

PART IV. SECT. 12, SUB-SECT. 19.— 
C. (f). 

3406 1. Admissihilily .] — An extract 
from a marriage register kept in a 
Pui^ttish parish & duly authenticated 
& signed by the registrar is admissible 
In a Canadian ct, to prove the marriage 
of accused charged with bigamy, by 
virtue of 1864 Act (Imp,).— -H. u.' 
iNNEa, [1933] 2 D. h, R. no ; 0* 

169 ; 59 O. 0. 0. 339.— CAN. 
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together with the relevant Indian Act. — 
Pawson V , Pawson (1930), 99 L. J, P. 142 ; 
143 L. T. 440 ; 40 T. L, 11, 543. 

3428b. Of entry In ecclesiastical register 

— With relevant Indian Act.) — Pawson v. 
Pawson, No. 3428a, ante, 

3435a. .] — A marriage in the 

Anglican Cathedral at Shanghai, China, may 
be proved by the production of the marriage 
certificate, duly signed by the clergyman, as a 
common law marriage. — Matthews v, 
Matthews (1930), 99 L, J. P. 142 ; 143 L. T. 
440 ; 46 T. L. li. 543. 

3436a. South Africa.] — Water- 

field V. Waterfibld & Pretouius (1929), 
73 Sol. Jo. 300. 

3437a. .] — L. (otherwise 

B.) r. L. (1919). 30 T. L. R. 148 ; 64 Sol. Jo. 
225. 

3437b. British North Borneo.] — Win- 

mill WiNMiLL (1934), 78 Sol. Jo. 536. 

(e) Foreign Countries (p. 342). 

See Evidence (Foreign, Dominion & 
Colonial Documents) Act, 1933 (c. 4). 

3451a. Belgium — Evidence (Foreign, 

Dominion & Colonial Documents) Act, 1933 
(c. 4).] — For the first time in divorce pro- 
ceedings the solemnisation of a marriage 
abroad was proved by means of the procedure 
X)ermitted by above Act, & the Evidence 
(Belgium) Order, 1933, made thereunder. 
The duly authenticated Belgian certificate of 
marriage was accepted as proof of the 
marriage. — North v. North &; Ogden (1936), 
105 L. J. P. 56 ; 154 L. T. 498 ; 52 T. L. R. 
380 ; 80 Sol. Jo. 208. 


3466. Add, Annoia/ion Refd. R, v. Moscovitcb 
(1927), 138 L. T. 183. 

3483a. .] — Held : the production of the 

register from the custom house was con- 
clusive evidence of ownership, — Marsh v, 
Robinson (1802), 4 Esp. 98 ; 170 B. R. 655, 

N. P. 

3513a, Stationers* HaU register— Of first per- 
formances of dramatic productions.] — Falcon 
V, Famous Players Film Co., Ltd., No, 
624a, ante, 

8526. Add, Annotation: — ^Refd. R. v. Minister of 
Health, Ex p, Yaffe, [1930] 2 K. B. 98. 

3543. Add, Annotations A« to (2) Consd. Falcon 
V, Famous Players Film Co. (1926), 135 L. T. 
650. Apld. Re Stollery, Weir v. Treasury 
Solicitor, [1926] Ch. 284. 

3547. Add. Annotation : — Refd. Stoney v, East- 
bourne R. D. C.. [1927] 1 Ch. 367. 

3572. Add, Annotation: — Refd, Busby v, Avghe- 
rino, [1928] A. C. 290. 

3580. Add. Annotation: — Refd. Busby v. Avghe- 
rino, [1928] A. C. 290. 

3584. Add, Annotation : — Refd. Stoney v, East- 
bourne R. C. ite Devonshire (1926), 135 L. T. 
281. 

3589. Add. Annotation : — Refd. Busby v, Avghe- 
rino, [1928] A. C. 290. 

8686. Add. Annotation: — As to (2) Consd. Busby 
V. Avgherino, [1927] 2 Ch. 33. 

3757. Add. Annotation: — Refd. A/S Rcndal v. 
Arcus, Ltd., [1937] 3 All E. R. 577. 

3784. Add, Citation .•—2 B. R. A. 582. 

3802a. .] — Haynes v, Hayton (1828), 6 

L. J. O. S. K. B. 231. 

Annotations: — Consd. Bessey v. Wludbam (1844), C Q, B. 

1C6 ; White V. Morris (18.'>2), 11 O. B. 1016. 


PART IV. SECT. 12, SUB-SECT, l^.— G. 

sf. Register of titles to land kepi 
under Local Reo-islration of Title 
{Ireland) Act, 1891 (c. GO). J— The above 
register Is a public reffiater & the 
documents kept in the office forregistra- 
tion of titles are public ilocumeots. — 
Re Fitzgerald, 11925] 1 X. R. 42. — 
IR. 

sff. Proprietor's Registry Book.]— 
Fulton r. Creelman, [1930] 4 D. L. R. 
43 ; on appeal, [1931] S. C. R. 221 ; 1 
D. L. R. 733.--CAN. 

PART IV. SECT. 12, SUB-SECT. 20. 

sh. Weight of evidence,]— ThQ im- 
portance as evidence of revenue 
records, admissible under Indian 
Evidence Act, s. 36, varies with the 
circumstances.— Gangabai v. Fakir- 
go wda (1929), I. L. 11. 64 Bom. 336.-- 
IND. 

PART IV. SECT. 12, SUB-SECT. 21. 

8 i. Bow Tiroved.] — The contents 

of a statute of any province within the 
King's dominions may be proved by 
the production of a copy purporting 
to be printed under the authority of 
the Legislature of that province. — 
Northern Trusts Co. v, McLean, 
[1926] 3 I). L. R. 93 ; 58 a L. R. 683.— 
CAN. 

PART IV. SECT. 12, SUB-SECT. 22. 

«j. Records of secretary of provifice — 
Erury as to delivery of patent — In 
secretary's handwriting — Whether proof 
of possession of patent.] — Qu. : whether 
the evidence of the secretary of the 
province, that it appears by an entry 
In his own handwrittug, in a book kept 
for such entries, that a patent was 


delivered to A., & that he therefore 
felt sure that it was delivered to A. 
or his servant, but has no recollection 
of it, is sufliciout to charge A. in trover 
with the possession of such patent. — 
Hampson V. Boulton (1836), 5 O. S. 
23,--CAN. 

PART IV. SECT. 13, SUB-SECT. 2.— A. 

3679 V. .] — Account books aie 

admissible In evidence, under Evidence 
Act, 1872. 8. 34, without any formal 
proof that they were regularly kept in 
the course of business. The Legis- 
lature, in sect. 34, has dispensed \^th 
the necessity of such formal proof, 
which was required by the former Act 
II. of 1855. In order that account 
books may be deemed regularly kept 
in the ooorso of business, it is not 
necessary to show that they had been 
entered up as & when the transactions 
took place. — Emperor v, Narbada 
Prasad (1929), I. L. R. 51 All. 864.— 
IND. 

si. Corporation or partnership hooks.] 
— Defts., stockbrokers, were indicted 
& tried (a) for conspiracy by fraudu- 
lent means to defraud customers ; 
(5) for conspiracy by fraudulent means 
to affect the public market price of 
stocks publicly sold ; (c) for that with 
Intent to make gain or profit by the 
rise or fall of stocks they made agree- 
ments for the sale or purchase of stocks 
in respect of whloli no delivery was 
ever made or intended to be made : — 
Held : books of acooimt, records, & 
other documents of defts. were pro- 
perly admitted at the trial. — R. v. 
Smart Sc Young ; R. v. Paterson & 
Campbell : K. v. Stobik & Forlong, 
[1931] 2 D. L. R. 207 ; O. R. 17C; 
56 Can. C. C. 310.— CAN. 
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PART IV. SECT. 13, SUB-SECT. 2. — B. 

Bb. To prove to whom crcdil given .] — 
White v. Miller (1888), 27 N. B. R. 
143.— CAN. 

sd. To prove sale of goods — Entry in 
ledger.] — In an action for the price of 
goods sold & delivered entries in the 
pltf.'s ledger are not proof of the sales. 
— Lisohinsky V. Auld, [1932] 3 

W. W. R. 691.— CAN. 

PART IV. SECT. 18, SUB-SECT. 4. 

sf. Books of railway companies — 
Repair hook.] — Canada Central Ry. 
Co. V. McLaren (1883), 8 A. R. 564. — 

CAN. 

PART IV. SECT. 18, SUB-SECT. 6. 

dl. .] — A book main- 

tained by members of a family of 
hereditary bards, containing entries 
of domestic events occurring in the 
family to which they rendered service, 
the events recorded being such as are 
usually known to a family bard in 
oonneotiou with his calling : — Held : 
admissible as evidence oonoemlng the 
relationship of the members of the 
family, whoso history was entered 
therein. — Anandi v. Nand Lal (1924), 
I. L. R. 46 AJI. 66.5.— IND. 

PART IV. SECT. 13, SUB-SECT. 6.— A. 

I i, In pursuance of common 

ohject.] — Held : letters, written by the 
mother of a petitioner in a suit for 
restitution of conjugal rights, which, 
if written by petitioner would have 
been evidence of her lack of sincerity, 
were admissible against ber on it being 
proved that they were written in pur- 
suance of an object common to peti- 
tioner Sc her mother. — T homas v. 
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3850e* Following letters*] — Letters following 

a letter written “ without prejudice ” should 
be ti^eated as being also inadmissible, unless 
there is a clear break in the chain of corre- 
spondence to indicate that the ensuing letters 
are open. — India Kubber, Gutta Percha & 
Telegraph Works Oo., Ltd. r. Chapman 
(1926), 20 B. W. C. C. 184., C. A. 

3860. Add^ Annotation : — Refd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
K. B. 1. 

3889. Add, Annotation : — As to {i) Refd. lie Davy, 
[1935] P. 1. 

3902. Add. Annotation : — Refd. Laj^zell v. Thomp- 
son (1927), 137 L. T. 106. 

3907. Add. Annotation: — A« to (3) Refd. Moser 
V, Ambleside U. D. 0. (1925), 89 J. P. 118. 

3911* Add. Annotations : — Consd. Stoney v. East- 
bourne K. C. & Devonshire ( 1926), 95 L. J. Ch. 
312 ; Trafford v. Thrower (1929), 45 T. L. R. 
502. Refd. Hue v. Whiteley, [1929] 1 Ch. 
440. 

3914. After this case add “ See, also, Highways, 
Nos, 355a, 355b.” 

3919a. To prove state of premises.]— Doe d. 

Fenton v. Butcher (1847), 9 L. T. O. S. 82. 

3921. After this case add : — 

-.] — See Rights of Way Act, 1932 
(c. 45), s. 1 (4). 


3932. Add. Annotaiion : — Consd. United States 
Shipping Board v. St. Albans Ship, [1931] 
A. 0. 632. 

3933. Add. Annotation: — Consd. United States 
Shipping Board v. St. Albans Ship, [1931] 
A. C. 632. 

3934. Add. Annotaiion : — Consd. United States, 
Shipping Board v. St. Albans Ship, [1931] 
A. C. 632. 

3935a. Dimensions & relative proportions of 

subject-matter.] — (l) Clearly a photographic 
picture cannot be relied upon as proof in 
itself of the dimensions of the depicted object 
or objects, & cannot be made properly avail- 
able tf.) establish the relative proportions of 
such objects except by evidence of personal 
knowledge or scientific experience to demon- 
strate accurately the facts sought to be 
established. 

(2) The extent to which & the processes 
by which an accurate topographic plan can 
be produced from a pictorial delineation of a 
scene are matters of common knowledge 
could hardly be said, though such questions 
have long occupied the attention of men of 
science (Lord Merrivale, P.). — United 
States Shipping Board v. The St. Albans, 
[1931] A. 0. 632 ; 100 L. J. P. 0. 73 ; 144 
L. T. 601 ; 47 T. L. R. 245 ; 18 Asp. M. L. C. 
196, P. 0. 

3959. Add. Citation : — 130 L. T. 445. 


Thomas (1931), 31 S. K. N. 8. W. 159 ; 
48 N. S. W. W. N. 21.— AUS. 

PART IV. SECT, 13, SUB-SECT. 7.— B. 

3843 it. iS P. Merry v. Machin 
(192G), 47 N. L. R. 236.— S. AF. 

1 J, Suhncquent correspondence 

on same subject.] — In order to rtfndur 
161101*8 written “ withonl prejudice ” 
inadmissible as evidence It must appear 
that there was a dispute or negotlatlous 
ponding between the parties & that the 
letU^rs wore written bo7id fide with a 
view to its settlement. Letters written 
“ without prejudice ” protect subse- 
quent correspondence on the same 
subject-matter. — McLeod v. Pearson, 
[1931] 3 W. W. R. 4 ; 4 D. L. R. 673.— 
CAN. 

PART IV. SECT. 13. SUB-SECT. 11. 

3870 i. AdmissibilUy.] — Held : a 
telegram n*.coived by pltf. from 
deceased was not admlssibhi in evidence 
without proof that deoeiijsed had sent 
a telegram In those terms, that the 
ori^nal telegram, signed by deceased, 
had been destroyed or lost. — A damson 
e. Vaohon (Bask.) (1912), 22 W. L. R. 
494.— CAN. 

PART IV. SECT. 13, SUB-SECT. 12. 

q i. .] — Will proved before 

a notary" public, & recorded during 
the lifetime of testator, prox)0i’l.v 
admitted in evidence. — M itruay r. 
Duff (1895), 33 N. B. R. 351.~-CAN. 

sd. Necessity for vroduction o /.} — 
Where pltf.’s counsel in opening his 
case stated it as a question of legiti- 
macy, & that deft, claimed under a 
will, & the defence was conducted 
without the production of the will, 
08 if the statement of the counsel had 
rendered that unnecessary : — Held : it 
ought to have been produced. — D oe 
d. Breakky V. Brrajcey (1846), 2 

U. C. R. 349.— CAN. 


PART IV. SECT. 15. 

a “The maps ^ .'uir- 

veya made in India for revenue pur- 
poses are oificial documents prcijared 
by compotont persons & with such 
publicity & notkio to j^orsous interested 
tis to he ndraissible as valuable evi- 
dence of the state of things at the 
time they were made. — R at Bahadur 
HADHA KiSHUN V , SlIYAM Das (1934), 
I. L. H. 13 Pat. 51.— IND. 

sa. Necessity for eindence of nature of 
plan.] — A plan will not be admitted 
whore no evidence is called to show 
what it really was, or that it was a 
certified copy of a plan deposited in the 
Crown Land Office. — C or.uiek r. 
LkBuano, 119351 2 D. L. H. 803; 
9 M. P. R. 164.— CAN. 

PART IV. SECT. 17. 

sb. Ueconstruciion of crime.] — In the 
course of a culpable homicide trial 
arising out of the shooting by the 
accusi’id, a warder, of one of a gang of 
convicts in his charge, the Crown 
tendered in evidence, through the 
photographer, photographs of the 
scone of the shooting taken two days 
afterwards & showing a partial recon - 
struc'tion of the incident. The evi- 
dence was objected to : — Held : the 
photographs were not admissible. — R. 

V . Pretobids (1930), 51 N. L. R. 362, 
— S. AF. 

sd. Photograph of body of rnurdcred 
person.] — Photographs of the body an* 
admissible against accused of 

murder. —R. v. O’Donnelu, [19361 
2 I). L. R. 617 ; 66 Can. C. C. 299.— 
CAN. 

PART IV. SECT. 18, SUB-SECT. 2. 

3968 I. Surveyor's report.] — Held: 
not admissible to prove the extent of 
the lands he was employed to survey. — 
U. V . Price Brothers Co., (1926} 


3 D. L. R. 696 ; rersf?., [1 924 ) 3 D. L. R. 
817.— CAN. 


PART IV. SECT. 20. 


3962 i. Accounts — Carbon copies — 
Whether boohs vrithin County Courts 
Jet, 1913, s. 138.]— C>u.; whether 
cari)Ou copies of slips showing an 
ac*count for goods alleged to have been 
sold & delivered are “ books ” within 
sect. 138 of County Courts Act, 
R. S, M., 1913, c. 44.-- PaUOTCY r. 
Holyk, [19291 3 I). L. R. 682; 2 

W. W. U. 204 ; 38 Man. L. R. 220.— 
CAN. 

q i. — .1 — Held: a certificate 

of guardianship was not a public or 
other ofllcial bor>k. register or rrcf^rd 
witliin sect. 36 of Evidence Act, an 
entry tliereiu relating to the age of a 
minor was not in it-self adniisshile in 
evidence to prove the age.-- SAn)-nN- 
Nr8«A Bini V. Ri7qaiy\ Biki (1930), 
I. L. R. 63 All. 428.“ IND. 

Be. Certificate ofweighmnsier.] -Held : 
primd facie evlilence only of wtiglit at 
the time of weighing. — T enou) & 
Tannas V . Canadian P^cdtu Ry. Co., 
[1927] 3 D. L. R. 69 ; [1927] 2 

W. W. R. 491 ; 33 Can. Ry. Cas. SO; 
21 Bask. L. K. 666 —CAN. 


sg. Resolulion of Bar Assoi latiori j 
In order to enable a ct. to admit ii; 
evidence a resolution of a Bar \ssoci.i- 
tion it is necessary to evdabb^h that, it 
was paiised at a nuading '^pt'ciully A 
properly coiivtaicd for the pur/io^; 
which implies that flic nicrtiiig .-^tionld 
have been convcncii aficr n asmiublt' 
notice in ibe manner jorscrilKxl bv 
the reguiatioiis of tiie AK‘>f>ciat ion. Ar.rn 
the absence of any n-pilatmuH on he 
snlijcct, personal mdjee to all tno 
available members (d the Association, 
so that thcr may have i>roper oppor- 
tunity to attend Uic meeting ft: to 
exnress their views t heriNit.— G hatttb 
Bimr a. Cw>w^ (1930), I. L. R. 12 
I, ah. 3S6. - IND. 


16 



Cases 8975a— 4086a. English and Empire Digest Supplement. 


Part V. — Witnesses. 


3975a. .] — A judge cannot exclude a cMld- 

witnesa from the box on the ground that the 
case is unfit for him or her to be concerned 
in ; his power is limit-ed to the usual inquiry 
about the child’s understanding of an oath or 
of the duty of telling the truth.— R, v. 
MoscovrrcH (1924), 18 Or. App. Rep. 37, 
C. C. A. 

3080a. Examination by judge in private 

—Illegal .] — The examination of a child 
witness by the judge in private in order to 
ascertain whether the witness was capable of 
understanding the nature of an oath is illegal 
& is sufficient to invalidate a conviction. — 
R. V. Dunne (1929), 99 L. J. K. B. 117 ; 143 
L. T. 120 ; 21 Or. App. Rep. 176 ; 29 Cox, 
O, C. 149, 0. C. A. 

4013. Add, Annotations : — As to (1) Consd. Spigel- 
man v. Hocken, Goldblatt v, Hocken (1933), 
150 L. T. 266. Refd. Robinson v. South 
Australia State (No. 2), [1931] A. 0. 704; 
RoweU V, Pratt, [1936] 2 K. B. 220. 

4014. Add, Annotation: — As to {1) Consd. Rowell 
V, Pratt, [1930] 2 K. B. 226. 

4015. Add, Annotation : — Consd. Spigelman v, 
Hocken, Goldblatt v, Hocken (1933), 160 
L. T. 260. 

4019. Add, Anfiotation : — Consd. Spigelman v, 
Hocken, Goldblatt v, Hocken (1933), 150 
L. T. 256. 

4027. Add, Annotation: — Reid. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

4028. Add, Annotations : — Reid. Hearts of Oak 
Assurance Co. v, A.-G. (1931), 47 T. L. R. 
579 ; O'Connor v, Waldron, [1935] A. C. 70. 

4029. Add, Annotation : — Apld. Isaacs v. Cook, 
[1925] 2 K, B. 391, 


4030. Add, Annotation : — Consd. Rowell v, Pratt, 
[1930] 2 K. B. 220. 

4077. Add, Annotations : — Apprvd. & Apld. Re 
Paget, Ex p. Official Receiver, [1927] 2 Oh. 86. 
Held. Re Jawett, [1929] 1 Ch. 108. 

4085a. Return to Potato Marketing Board — 
Agricultural Marketing Act, 1931 (o. 42), 

s. 17 (2).] — ^Applt. brought an action against 
rcsp. to recover the price of certain potatoes 
sold delivered to resp. Resp. counter- 
claimed damages, on the ground that applt. 
had agreed to grow 9^^ acres of royal kidney 
potatoes, & to deliver the whole crop to 
resp. at a fixed price, but tiiat, in breacli 
of liis contract, applt. bad not delivered to 
resp. the whole product of the 9^ acres, but 
had wrongfully sold part thereof to other 
buyers, at a price higher than that at which 
he had r;ontracted to sell tf> resp. Fot* the 
purpose of proving that applt. had planted 
only 9^ atires witli royal kidney potatoes, 
resp. subpoenaed the secretary of the Potato 
Marketing Board to produce fh(^ return made 
by applt. showing the total acreage of 
potatoes planted on his land. The county 
ct. judge refused to make an order for the 
production of the return, on the giound that 
it was a privileged dofjument, which need 
not be produced, A, after hearing evidence, 
he gave judgment for apy)lt. On appeal, his 
judgment was set aside by the Ct. of Appeal 
(by a majority), a new trial ordered, for 
the reason that Agricultural Marketing Act, 
1931 (c. 42), s. 17, did not expressly alter the 
common law whereby material evidence of 
this kind could nt)t properly be excluded : — 
Held : ( 1 ) on a true construction of the whole 
of sect. 17 of the Act of 1931, the return in 


PART V. SECT. 1, SUB-SECT. 1.— 
A. (*). 

3974 lli. .J — New trial ordered 

In an action for negligence, on the 
grround that the trial judge had not 
exi)ros8ly directed the jury that the 
law required that the case should not 
be decided on the testimony of the 
Infant pltf., seven years old, who was 
not sworn, unless it was corroborated 
by some other material evidence ; 
althoiigh he bad warned the jury to 
consider her testimony very carefully. 
^Robinson r. Butins & Co., Ltd. & 
Church, [1928] 1 D. L. B. 610 ; fl928j 1 
W. W. R. 76 ; 28 Alta. L. IL 170.—CAN. 

8974 iv. .] — “ Other material 

evidence ** within the requirement of 
Alberta Evidence Act, e. 19, that the 
unsworn testimony of a child of tender 
years must be corroborated, means 
evidence material to. the issue which 
must be sustained by the party on 
whose behalf the child ’s evidence is 
adduced ; therefore, where that issue 
Is negligence, it means evidence relating 
to the alleged negligence. The evidence 
relied on as corroborative in the present 
case did not go so far as to touch the 
question of negligence. — OuraBEBTSON 
V, Lethbridge, 11928 1 2 D. L. B. 662 ; 
11928J 1 W. W. R. 815; revsd., (19201 
4 B. L. R. 1062; 8. O. R. 176.— CAN. 

3976 ii. .1-..A child of ten said, 

I know I have got to t^ell the truth, 
I know whore you go when you don't 
tell the truth, to gaol ** ; — Meld : this 
answer was not tnoonslsient with an 
understanding of the nature & quality 
of an oath, although showing no 


aiipreciation of reward & punishment 
in a future state. — SrooNER v. Tatuor, 
11926] a. A. S. R. 396.— AUS. 

3970 Iv. Canada Evidence 

Act, 8. 16 .J — Sanket V, IL, [1927] 4 
I). L. R. 245 ; [1927] 8. O. R. 430 ; 
48 Con. Orim. Oas. 07.— CAN. 

8979 V. .]— R. V, Fitz- 

patrick, [1929] 1 D. L. R. 806 : 1 
W. W. R. 893 ; 51 Con. Grim. Gas. 
146 ; 40 B. O, R. 478.— CAN. 

3979 vL .] — ^A witness, 

although only five years & about nine 
mouths old, found compoiont to take 
the oath ; — Held : therefore, it was the 
clear duty of the ct. to adminisbjr the 
oath. — S trachan v, MoGinx, [IU30J i 
W. W. R. 412 ; 50 B. 0. R, 394.— CAN, 


PART V. SECT. 1, SUB-SECT. 1.— B, 

g (p. 390) i. Affent conducting 

case.] — An agent conducting a case in 
the Burgh police ot. is a competent 
witness in the cause. — Campbell v, 
Cochrane, [1928] S. 0. (J.) 25.— SCOT. 

p (p. 391 ) i. .) — A prosecutor who 

has conducted a preparatory examina- 
tion in a maglstiato's ct. is a competent 
witness for the Grown at the trial. — 

R. V, Becker, (1929] App. B. 167,— 

S. AF. 

ig. Juryman in first aoHonr-^On 
hearing of new friuZ.]— At the hearing 
of a new trial, a juryman in the first 
action was called to jglve evidence as 
to what he saw whilst on a view with 
hie follow jurymen. His evidence was 
rejected on the ground that having 
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been a juryman in the first action he 
was not competent to give evidence 
at the new trial : — Held : the witness 
was competent to give evidence of 
wbat he actually saw Sc observed 
provided the evidence was otherwise 
admissible. — M ackay v, Elias (1928>, 
28 S. R. N. S. W, 340 ; 45 N. 8. W. 
W. N. 86.— AUS. 

4001 i. SolieUor,h-A solr. is 

a competent witness for his client, &, 
when he is not also acting as an 
advocate, there is nothing reprehensible 
in bis being a witness. While an 
advocate can testify for a party whose 
cense he is conducting, the practice 
is highly objectionable. — Parry v. 
Parry, [1926] 3 D. L. R. 96 ; [1926] 
2 W. W. R. 1J85 ; 20 Sask. L. R. 474.— 
CAN. 

PART V. SECT. 1, SUB-SECT. 2. 

li, — Andrews u. Hop- 
kins, [19321 3 B. L. R. 469 ; 5 M. P. R. 
7.— CAN. 

PART V. SECT, 2, SUB-SECT. 4,— 
B. (a). 

4060 xxi. .] — Under Canada 

Temperance Act, 1878, s. 123, accused 
Is not bound to criminate himself,— H.u, 
Halpin (1886), 12 O. R. 330.— CAN. 

4060 xxii, — — .3 — The refusal ** to 
answer any question touching the 
case *’ in Liquor License Act, s. 115, 
means any question which may be 
lawfully put, which the witness is 
otherwise bound to answer. — He Ask- 
wira (1899), 31 0. R. 150.— CAN. 



question was a privileged document, & need 
not be produced ; (2 ) on the assumption that 
the county ct. judge was wrt^ng in refusing to 
order production of tlie return, this was not 
a case for granting a lu'w trial, as there was 
no evidence of any substantial worig or 
miscarriage of justice. 

Per Lord Maugham : T'here arc doubtless 
cases where leave to appeal should be granted 
<mly on the terms that applt. agrees to pay 
the costs of resp. in any event, but it may well 
be doubted whether that is right in a case 
where the Ct. of Appeal by a majority is 
reversing the decision of the trial judge.-- 
KowEAixL r. Pratt, [1937 ] 3 All 13. E . bbO ; 1 0(5 
L. JT. K. B. 790 ; 157 L. T. 309 ; 53 T. L. R. 
982 ; 81 Sol. .To. 705, H. L. 

4130. Add* Annotation : — Reid. R. v. Bath Com- 
pensation Authority, [1925] 1 K. B. 085- 

4148. Add, Annotation : — Retd. Minter v. Priest, 
[1929] 1 K. B. 055. 

4161a. Acting for partner.] — A., a solr., being 

engaged in negotiations for the sale of an 
estate of his own, devolved the condxict of 
the business with regard to it on bis partner, 
& made certain statements to him : — Held *.* 
the relation of solr. & client existed between 
them, k, the communications were privileged. 
— Beamish v, Owens (1840), 7 L. T. O. S. 06. 

4100. Add, Annotation : — Consd. Minter v. Priest, 
[1929] 1 K. B. 055. 

4102. Add, Annotation : — Apprvd. Minter v. Priest, 
[1929] 1 K. B. 055. 

4100. Add, Annotation : — Apld. Minter v. Priest, 
[1929] 1 K. B. 655. 

4201. Add, Annotation : — Apprvd. Minter Priest, 
[1929] i K, B. 655. 

4213a. .] — (1) Communications 

passing between a solr. & a prospective cUent 
with a view to the client retaining the solr. 
on professional business are privileged from 
disclosure, oven if the solr. does not accept 
the retainer. 

(2) Conversations between a solr, & client 
relating to the business of obtaining a loan 
for the deposit on the purchase of real estate 
are privileged from disclosure, as the business 
is professional business within the ordinary 
scope of a solr.’s employment. 

(3) Where the relation of solr. & client is 
established, any conversation passing between 
them, to bo protected from disclosure, must 
be faii’ly referable to that relation ; it must 
be for the purpose of giving or receiving 
professional advice, — Minter v. Priest, 
[1930] A. C. 558 ; 99 L. J. K. B. 391 ; 143 
L. T. 57 ; 46 T. L, R. 301 ; 74 Sol, Jo. 
200, H. L. 

Annotation : — Generally, Consd. Harrla v, Harris (1930), 47 
T. L. li. 16. 

4217. Add, Annotation : — Reid. Minter v. Priest, 
[1929] 1 K. B. 665. 


Vol. XXn. — ^Eridenoe. Cases 408&a — 4481$. 

4218a. ,] — ^Minthe b. Pbihst, No. 

ante, 

4228a. — J — Pltf., who had been 

employed by deft, to take care of his house, 
but who had subsequently left it, brought an 
action against him for breach of promise of 
marriage. Deft, had threatened to proceed 
criminally against her on a charge of taking 
away some of his property from the house. 
The ct. refused to compel pltf. *8 attorney to 
disclose her place of residence, as deft, laiew 
who she was, & had avowed that he sought 
the information with the view of effecting 
her arrest on the criminal charge. — Harris v. 
Holler (1849), 19 L. J. Q. B. 62. 

Annotation: — Reid. Cox v. Rockett (1835). 18 O. B. N. S* 
239. 

4237a. .]~~Communications made by 

one of the spouses pending the possible 
institution of proceedings for divorce to a 
solr. who has hitherto acted as their common 
adviser are within the scope of professional 
privilege. In subsequent matrimonial pro- 
ceedings in a ct. of summary jurisdiction 
between the spouses, the solr. is not an 
admissible witness to prove a statement 
made by one of them involving an admission 
of adultery. — Harris v, Harris, [1931] P. 
10 ; 99 L. J. P. 149 ; 144 L. T. 159 ; 95 
J. P. 1 ; 47 T. L. R. 16 ; 74 Sol. Jo. 766 ; 
28 L. G. R. 641 ; 29 Cox, C. C. 189. 

4259. Add, Annotation : — Consd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4269a. Admission of adultery,] — Harris v, Harris, 
No. 4237a, ante, 

4275. Add, Annotation ;■ — Reid. Minter v. Priest, 
[1929] 1 K. B. 055. 

4286. The first line of the text of the paragraph 
should read “ Where at law the papty calls.** 

4305. Add. Annotation : — ^Consd. Watt v. Longs- 
don, [1930] 1 K. B. 130. 

4409. Add. AnnoUdion Refd. Rowell r. Pratt, 
(1937J 3 All E. R. vm. 

4420. Add. Annotation: — As to (1) Refd. Elias v, 
Pasmore, [1934] 2 K. B. 164. 

4428a. Application to set aside — Whether 

“in “ action.] — Held : an application by 
a person, who had been served by one of 
the parties to an action with a subpoena duces 
tecum f to set the subpoena aside was an 
application in ** the action within R. S. C., 
Ord. 52, r. 2, although appet, was not a party 
to the action, & the application could not be 
heard. — R. v. Investors* Review, I/tb., 
Ex p, Wheeler, [1928] 2 K. B. 644 ; 97 
L. f. K. B. 802 ; 140 L. T. 43 ; 44 T. L. R. 
724 ; 72 Sol. Jo. 570, D. C. 

4461a. .] — The possession of a solr. is, for ilie 

purpose of a subpoena duces tecum, tiic 
possession of the client. — J ordan v. Robkrt 
(1862), 7 L. T. 68. 


PART V, SECT. 2, SUB-SECT. 4.— C. 

4105 i. Who may take whjecHon — Not 
counad .] — The claim for protection 
against Inorimlnatlng qneetlonB Is a 
personal one Sc must be made by the 
party himself & under oath. The 
objeotlon of his counsel will not do. — 
R.V. .McIntyre (1909), 7 K. L. R. 50. 


PART V. SECT. 2, SUB-SECT. 

Bh. Privilege taken away hy pro- 
vincial atatwer-^Bight to claim epeeicU 


privilege under Canada Evidence Act, 
e. 6 — Witness must have objected to 
giving emdenct.Y—'R. v. Haboourt, 
[1930] 3 D. L. R. 69; 63 Can. C. C. 
15e.—CAN. 


PART V. SECT. 2, SUB-SECT. 9. 

0 I, .] — ^Thore is no protection 

afforded by the Evidence Act to a 
doctor as such. When a doctor 1 h 
called to give evidence he i? m the 
same position as any other poraon not 
exempted by the Act. , It is his duty 
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,0 asBlst the ct. la erory way possible 
I- to (bsciohO to the vl. all the informa- 
iori in his po^Hossion roiovant to the 
[latter In i'iiHUC. Ho cannot claim 
irivilcffi*. on the allegation that the 
[Jotioriship of doctor & patient is 
onlidentlal. — H akplebs v. HAm)I>EBS 


PART V. SECT. 2, SUB-SECT. 0. 
sk. Whether Act of 1896, c. 25. applies 
in guestiom between.] — Galloway v. 
GALLOWAY. 119291 S. C. leO.—SOOT. 



Cases 4472IH-4784, EngOvSH and Emptbe Digest Sitppleimeot, 


4472a* Court not entitled to Impound.]— 

Ue Till, Em p. Parsons (1871 19 W. R. 325. 

4477. Add, AnnotaHons Reid. JR$ Oameron’s 
Coalbrook, etc. By. (1869), 25 Bear. 1 ; 
Lockett V, Cary (1864), 8 New Rep. 405; 
Fowler v, Fowler (1881), 29 W. R. 800 ; Re 
Hawkes, Ackerman v, Lockhart, [1898] 2 
Ch. L , 

4481. Add, Annotation: — Reid. Rowell v, Pratt, 
[1936] 2 K. B, 226. 

4521a. Put in witness-box but not examined.] 

— Held : his costs of travelling & attending 
the trial ought to be allowed. — Flower v. 
Gardner (1857), 3 O. B. N, S. 185 ; 27 
L. J. 0. P. 56 ; 30 L. T. O. S. 135 ; 140 E. R. 
710. 

4586. Add, Annotation : — Reid. The Massilia, 
[1026] P. 180. 

4594a. Witness not called.] — Where a charge 

for the attendance of such witness was 
allowed, because counsel in advising on 


evidence thought that the witness was 
necessary : — Hold : that was a dangei*ous 
ground on which to proceed, & one upon 
which an allowance or disallowance ought not 
to be founded. — T he Lord Strathcona 
(N o. 8), [1926] W. N. 270, 0. A. 

4649. For “ [circa 1060) ’* read “ (circa 1670).” 

4722. Add, Annotation : — Refd. R. v, Huntingdon 
Confirming Authority, [1929] 1 K. B. 698. 

4729. Add. Annotation: — As to (2) Refd. R. v. 
Anderson (1929), 142 L. T. 680. 

4729a. Whether obligations ol oath understood — 
When witness may be asked.] — ^A judge is 
entitled to question a witness at any stage 
ol his evidence with a view to aaceidiaimng 
whether he recognises the obligations of an 
oath. — R. V, Wilson (1924), 18 Cr. App. Rep. 
108, C. C. A. 

4734. Add, Annotation : — Consd. Lala Indar 

Prasad v, Lala Jagmohan Das (1927), 43 
T. L. R. 530. 


PART V. SECT. 3, SUB-SECT. 3.— 
B. (d). 

fla. Notes made by police oJ3^ccr,] — 
Notes made by a police officer for the 
purpose of making: a report, to his 
superior officer are oontidentiul, U 
their production cannot bo insisted on 
by acensod. — H ixait^lwood v. Aulo, 
[1926) S. C. (J.) 4.— SCOT. 

sb. When amounting to contempt oj 
court,] — B., the Aotinf? Secretar>^ of the 
Dried Fruits Board of South Australia, 
was served with a subpoena duces teoum 
to produce certain minute books of the 
Board at the hearing of an action 
against the Minister for Agriculture 
for the State of South Australia & 
others. Acting on the direction of the 
Minister, B. refused to bring the boo ks 
Into ot., but produced a cortiffcate by 
the Minister that the disclosure of the 
hooks would be contrary to public 
policy & prejudicial to the public 
lutorest t — tleld : the order to bring 
the b<joks into ct. as directed by the 
8ubpce7m being made by a competeiit 
ct., the refusal to obey that order was 
a contempt of ot. — J ajiks v. Cow'an, 
lie Bottbn (1929), 42 C. L. R. 305.— 
A US. 


PART V. SECT. 3, SUB-SECT. 6.— A. 

4493 iii. Expert witness.] — Held: 

a medical witness could not I'efusc to 
give evidence because bis fees bad not 
been paid. — U. r. IJublf.v (N. 8.), 
[19251 1 1). L. It. 494 ; 43 Can. Grim. 
Cas. 208.— CAN. 

PART V, SECT. 3, SUB-SECT. 6.— 
D. (a). 

4548 V. ,] — Where there 

was euffleient evidence before the trial 
judge to warrant him in finding that 
deft, camie from Cuba to St. John, not 
merely because he was a necessary 
witness & wished to testify at a trial 
on his own behalf, but that he would 
have come as he did had there been 
no trial of the cause expected ; — Held : 
deft, was not entitled to be paid 
tr-a veiling expenses under such con- 
ditions. — PiTRiTT Ice Ckeam Co. v, 
O’Connell (1924), o 2 N. B. R. 422.— 
CAN. 

4548 vi. ,J — A witness, 

who resides abroad, is entitled to the 
expenses of being brought before the 
ct. to give evidence & also to the exib- 
slstence money due during the period 
of detention. The same prmoiple 
applies to the case of a party whose 
evidence Is reasonably necessary & 
material for the purpose of his case & 


on his behalf. — L angley v. D’Arcy 
(1929), 1. L. R. 64 Bom. 62.— IND. 

1 1. Wfieth.er applicable to Royal 

Commission,] — The right of a witness 
in a civil proceeding to prepayment of 
conduct money & expenses to & from 
where he is ordered to be In attendance 
IS well settled, 8c the same principle 
which applies to a civil proceeding in 
one of n.M. Superior cts. of record must 
a fiyrtiori apply to a Royal Com- 
mission in the absence of express 
e^tatntory power. — R. v. McAdam 
( 1927), 50 Can. Crim. Cas. 31 : 39 

B.C. K. lOl.- CAN. 

PART V. SECT. 3. SUB-SECT. B.— F. 

b i. Award silerti as to fees of 

witnesses — Power to grant fees vested 
in arbitrnktr,] — Under Ihiblic Works 
Act, H. S. B. C. 1924, c. 211, s. 24, 
the arbitrators only are vested with 
authority to grant or withhold witness 
fees in the case of any particular 
witness, at any rate to the extent of 
deciding whether such foes should be 
included in the bill of costs for taxa- 
tion or not, & what amount of pre- 
paration was reasonably necessary. — 
Re Galt Buob. 8e Burnaby (1928), 
39 B. C. R. 470 ; (1928] 1 W. W. R. 
798.— CAN. 

PART V. SECT. 3, SUB-SECT. 6.— 
A. (a). 

sg, Quebec — Application of common 
law,] — The law applicable in Quebec 
to the privilege from arrest of witnesses 
is the English Common Law of the 
date of the Royal I^roclamation of 
1763. — Quebec liquor Commission 
V. Bastien, [1933] 1 D. L. K. 514 ; 
69 C. O. C. 39.— CAN. 

PART V. SECT. 3, SUB-SECT. 6.— 
A. (d). 

sz. Defendant without notice of privi- 
lege.] — An action for false arrest does 
not lie for the arrest, under a 
capias, of a person who was a wit- 
ness in another suit. — Thompson v, 
Schneider, [19291 1 D. L. R. 989 ; 
60 N. S. E. 329.— CAN. 

PART V. SECT. 8, SUB-SECT. 7,— 
A. (0) i. 

4645 1. General rule — Clear case must 
be made md,] — Desrochkrs v. Quebec 
Liquor CoaiMissioN & Simard (1922), 
37 Can. Crim. Cas. 17 ; 23 Q. P. R. 
427.— CAN, 

4049 iv. .] — A witness, sum- 
moned by the High Ct. to give evidence, 
loft the jurisfliction without being 
discharged -as a witness & without the 
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permission of the ct., in order to avoid 
giving evidence : — Held : such con- 
duct amounted lo contempt, & the 
High Ot. had inherent jurisdiction to 
pimisb for that contempt. — Ebrahim 
MaxMoojee Parekh V. a. (1926), 
1. L. U. 4 Kan. 257.— IND. 

PART V. SECT, 4, SUB-SECT. 1.— 
B. (a). 

e i. The fact that a de- 

ponent, who on being sworn raised his 
right hand, did not kiss or touch the 
Bible held not a ground for holding 
that the affidavit was not validly 
Bwoni. — Bouroouin v, Kocan (Man.), 
[1929] 4 I). L. R. 1006 : 3 W. W. R. 
399.— CAN. 

sm. Oath in English — Subserment use 
of interpreter.] — The fact that during 
the examination of a Crown witness 
whose native longue was a foreign 
language it found advisable to 

make use of an interpreter :—/fcZd ; 
not to lead necessarily to the con- 
clusion thEfct he had not understood the 
nature of the oath which had been 
administered to him in the English 
language. — 11. v. Dep'illipi, [1932] i 
W. W. R. 545 ; 26 Alta. L. R. 134 ; 
57 C. C. C. 401.— CAN. 

sp. Oath in India — Unsatisfactory.] — 
The oath admlnisiored in Indian cts. to 
Indian witnesses is of an unsatisfactory 
nature. — Emperor v. Ujagar (1933), 
1. L. 11. 65 All. 039.— IND. 

PART V. SECT. 5, SUB-SECT. 2. 

4769 ii. Two plaintiffs 

vyitne^ses.] — Semble : when there are 
two pltfs. & both are witnessews, deft, 
has not the right to insist that while 
one of them is giving his testimony 
the other shall be excluded. — MoInittbe 
V. MoIn'tyre, [1925] 2 W. VV. R. 581.— 
CAN. 

PART V. SECT. 6, SUB-SECT. 1.— A. 

sb. Evidence of foreign witness — 
When interpreter allowed.] — While it 
is desirable that a foreigner should not 
be allowed to give his testimony through 
an interpreter if he really understands 
English, yet where a witness persists 
In stating his ignorance of English 8c 
that he does not understand the 
questions put to him, & there is no 
evidence that he is not speaking the 
truth, he should not bo forced to testify 
In English, especially where the result 
is a mass of unlutxdligible evidence. — 
PONOMOROFF V. PONOMOROFF, [1925] 
3 W. W. R. 673.— CAN. 

criminal trials,] — Sec 

Criminal Law, Vol. XIV., p. 264, 



— ^ — .] — In an action for revocation 
of probat^ the party propounding the will, 
being obliged to call as a witness one of the 
attesting witnesses whose evidence was 
adverse to the plea of due execution, was 
held to be entitled to cross-examine the 
witness as a witness of the ct. — Oa.kbs v, 
UZZELL, [1932] P. 19 ; 100 L. J. P. 99 ; 146 
L. T. 95 ; 47 T. L. R. 673 ; 76 Sol. Jo. 643. 

4815b. Witness called to produce document.] 

— petitioning creditor called for the mere 
purpose of producing such a document can- 
not, although he has been sworn, be cross- 
examined by deft. — Heed v. Jambs (1816), 1 
Stark. 132, N. P. 

4816. Add, Annotaiwns : — As to (2) Consd. More 
V. Weaver, [1928] 2 K. B. 520. Expld. Minter 
V, Priest, [1929] 1 K. B. 655. Consd. Minter 
V, Priest, [1930] A. O. 568. 

4816a. Intention to discredit witness.] — R. 

V. Hart (1932), 23 Cr. App. Rep. 202, 
C. C. A. 

4831a. .] — There being two claimants as 

the eldest surviving son of testator’s cousin 
J. referred to in testator’s will, one being 
pltf. in the action & the other a co-deft. with 
X., on the trial of the issue which of them 
occupied that position : — Held, : cross- 
examination on behalf of X. of witnesses 
called by her co-deft. could not be allowed. — 
Re Wagstaff, Wagstaff v. Jaixand, [1907] 
2 Oh. 36 ; 76 L. J. Oh. 369 ; 96 L. T. 605 ; 23 
T. L. R. 426 ; on appeal, [1908] 1 Oh. 162, 0. A. 

4831b. .] — Deft. S. performed a minor 

operation on pltf. in deft, council’s hospital. 
After she had left the hospital pltf. com- 
plained of pains, & upon examination by her 
doctor she was found to be suffering from 
pyelitis, & a wad of surgical gauze was found 
in & removed from her body. Pltf. brought 
an action against S. for breach of duty & 
neglect to remove the plugging after the 
operation, & against deft, council for breach 
of duty & negligence arising out of a failure 
to nurse her properly. The negligence alleged 
against the council was that the nurses in 
their hospital had failed to remove the plugg- 
ing, had failed to observe or report to the 
doctor in charge certain symptoms in pltf.’s 
condition, & had failed to take her tempera- 
ture on the morning on which she had left 
the hospital. At the hearing counsel for S. 
put leading questions to witnesses for deft, 
council :—Held : the causes of action against 
the two defts. were quite distinct & arose to 
a substantial extent out of different facts, & 
coimsel for the one deft, was entitled to cross- 
examine a witness for the other. — Drydbn v. 
Surrey County Council & Stewart, 
[1936] 2 All E. R. 536 ; 80 Sol. Jo. 656. 


Vol. XXn. — ^Evidence. Oases 481Sft— 488^ 

4884a. ,] — Oakhs v. Uzzell, No. 

ante, 

4859. Add, Annotations : — Apld. Grinham v. Da^es, 
[1939] 2 K. B. 249. Refd. Jones v. Birch 
Bros., Ltd. (1933), 49 T. L. R. 586. 

4859a. As to previous accidents — Running down 
case.] — Where a deft, in a running-down 
action is charged with negligence in ar par- 
ticular case it is not competent to ask him 
a question to obtain an answer which would 
show that he has been negligent on some 
other occasion or occasions. Much less is it 
competent tt') ask him a question which merely 
shows that he has been involved in some 
other accident for which it is not suggested 
that he was to blame. On the other hand, 
a question properly directed so as to test 
his credibility as a witness, or his skill or 
competence as a driver, if these matters are 
in issue, is not to be excluded merely because 
it shows that ho has previously been involved 
in one or more other accidents. — JAMF4S v. 
Audtoier (1932), 48 T. L. K, 600 ; 76 Sol. 
Jo. 528, D. C. ; affd., 49 T. L. R. 30. 

4859b. Time for objection.] — The Ct. of 

Appeal dismissed this appeal by deft, from 
the decision of a Div. Ct. as to the permissi- 
bility of certain questions, put to deft, in a 
running-down case, as to another accident 
which he had had. The ground of the dis- 
missal was that no formal objection to the 
questions liad been taken at the time. — 
James v, Audigier (1932), 49 T. L. R. 36, 
O. A. 

4869a, .] — If a witness called for 

pltf. be asked, on the part of deft., whether 
pltf. had any conversation with him on a 
particular subject, & the witness state any- 
thing that pltf. said on that subject, pltf.’s 
counsel may examine as to every part of the 
same conversation ; but, if the witness 
state that pltf. had no such conversation 
with him, this does not let in pltf.’s counsel 
to examine as to anything else that pltf. 
said. — Die AS v. Brougham (Lord) (1833), 6 
C. & P. 249, Ex. Ch. ; 1 Mood. & R. 309 ; 3 
State Tr. N. S. 569 ; 172 E. R. 1228, N. P. 

4875. Add, Annotation : — Dlstd. R. v, Harris, 
[1027] 2 K. B. 587. 

4884a. Book written by witness.] — A 

book written by a witness cannot be put 
in as part of his examination-in-chief, but 
the witness may be cross-examined on its 
contents. — R. v. Allaway (1922), 17 Or. App. 
Rep. 16, C. C. A. 

4886a. .] — During a trial, counsel for 

the prosecution cross-examined the accused 
on the contents of an alleged document. 
The document wbs not produced, but counsel 


PART V. SECT. 6. SUB-SECT. 2.— B. 

4880 1. OtTier defendant <jt his 

rvUnessesd — On the trial of a civil 
action, other than for divorce, against 
more than one deft., when defts. have 
pleaded separately, but there Is no 
substantial difference in their Interests, 
the judge may refuse to allow separate 
cross-examination of oo“doft.*8 wit* 
nosses : In other cironmstanoes separate 
counsel may be allowed to be heard, 
with the consequential right to cross- 
examine oo-deft, or his witnesses. — 
MILLA.R V. B. C. Rapid Transit Co.. 
Ltd., 11926] 1 D. L. R. 1171 ; fl926] 
1 W. W. R. 643 ; 36 B. 0. R. 345.— CAN. 


PART V. SECT. 6, SUB-SECT. 2.— D. 

4839 vi. .1 — The testimony of a 

witness may not be contradicted in 
respect of a matter relevant only as 
affecting his credibility. Evidence Act , 
88. 45, 4<{, requires that the statement 
to be oontradioted shall be relative to 
the subject-matter of the cause, &, 
therefore. In an action where a ^fe 
claims ovmership of certain property, 
evidence of statements made by the 
husband to a third party Indicating 
that he owned the property are not 
admissible to oontradlot the husband s 
testimony, & should not be acted upon 
In determining the question of owner- 

19 


3Up.~ZWICKKB V . VoFNa, n92‘.y 1 

D. L. 11. 602 ; 60 N. S. 11. — CAN. 

4839 vii. -■ — J — In au action for 
ibel a pltf. may not bo crosH-examined, 
n mitigation of dainagos, ai)OUt ^olont 
ir abusive langiiago UHcd by nirii on 
)CcaHion8 & about people, having no 
connection with the bbol sued on.— 
ITJDD V . Newspaper, Ltd. (1929), 
[O H R. N. 8. W. 294 ; 47 N. S. W. 
V. N. 90.— AUS. 

PART V. SECT. 6. SUB-SECT. 4 

4874 ill. . J — fie Hates Williams 

(1926), 20 S. R. N. S. W. 38.3; 43 
N. S. W. N. 101.~AUS. 



Cases 4888a— 6199. English and Empire Digest Supplement. 


for the prosecution, believing that the 
original would be in his hands before the end 
of the trial, su^ested to the jury that the 
original was in existence : — Held : such 
cross-examination, where the original docu- 
ment was in fact incapable of being pro- 
duced, was irregular &: invalidated the 
conviction. — R. v. Anderson, (1929), 142 
L. T. 580 ; 21 Or. App. Rep. 178 ; 29 Cox, 
O. 0. 102, O. 0. A. 

4902. Add* Annotation : — Held. R. v. Anderson 
(1929), 142 L. T. 680. 

4997. Add* Annotaiion : — Held. Jacobson v. 

Frachon (1927), 138 L. T. 386. 

5022. Add* Annotation : — Refd. R. v. Copestake, 
Ex p* Wilkinson (1926), 90 J, P. 191. 

5028. Add* Annotation : — ^Refd. Oammell, Laird & 
Co. V. Manganese Bronze & Brass Co., [1933] 
2 K. B. 141. 

5027. Add* Annotation : — Consd. R. v. Copestake, 
Ex p* Wilkinson (1926), 90 J. P. 191. 


5050. For existing citations substitute [1916] 
W. N. 47.»» 

5099. Add. Annotation Held. R. v, Liddle 
(1928), 21 Or. App. Rep. 3. 

5107. The second line of this paragraph should 
read “ out to be undfavourable to the party 
calling him is not.” 

5112. Add* Annotation ; — Held. R. v* Harris (19^7), 
20 Or. App. Rep. 144. 

5140. Add. Annotation : — Consd. Hobbs v. Tinling, 
Hobbs V* Nottingham Journal, [1929] 2 

K. B. 1. 

5182, Add. Annotation : — Consd. Hobbs v* Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 

K. B. 1. 

5197. Add* Annotation : — Consd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 

K. B. 1. 

5199. Add. Annotation : — Refd. Hobbs v* Tinling, 
Hobbs V. Nottingham Journal, [1929]2K.B.l. 


PART V, SECT. 6 . SUB-SECT. 6 .— C. 

4899 i. Production of document — 
Necessity for — JJocurnent written by 
witness ,] — Couneol for defts.. In cross- 
examlninfir pltf., asked him if certain 
thinfiTs happened as set out in a letter 
of his & the reply thereto. At the 
close of pltf. *8 ease, counsel for deft, 
stated that he did not Intend to call 
evidence, & thereupon counsel for pltf. 
asked that deft, be compelled to put 
the letters in evidence. The request 
was refused : — Held : the judge was 
right in not compelling deft, to put the 
letters in evidence. — W alton v, 
Deaton (1931). SI 8 . R. N. 8 . W. 393 ; 
48 N. S. W. W. N. 152.— AUS. 

PART V. SECT. 6 . SUB-SECT. 7.— D. 

4955 iii. Although inadmissible — 

Because produced too late .) — - Jew an 
Lal Daga V* Nilmani Chaudhuri 
(1927), L. R. 65 Xnd. App. 107.— IND. 

sk. statement by deceasedr^Not read 
over or signed. ] — A statement by a 
deo(^od person of the cironmstan^^es 
leading to his death recorded by a 
witness but not read over to or si^ed 
by such deceased person is admissible 
in evidence as a record of what deceased 
Haid at the time from which the witness 
could refresh his memory . — Re Kriah- 
KAMA Naioren (1930), 1. L. R. 54 Mad. 
678.— IND. 


PART V. SECT. 6 , SUB-SECT. 7.— E. 

0 i. .J — Before a witness is 

allowed to refiesh his memory of a 
statement made by another by 
reference to a memorandum of it made 
at the time, he must be able to state 
that such statement was truly & 
oorrootly entered in the memoranaum, 
Sc where a copy of the memorandum is 
sought to be used the witness must be 
able to show that while the entry was 
fresh in his mind he compared the 
copy with the original entiy, Sc that 
he found the copy correct. — R. v. 
Elder, 119251 3 D. L. R. 447 : [19261 
2 W. W. R. 545 ; 44 Can. Crim. Cas. 
75; 85 Man. L. R. 161.*— CAN. 


PART V. SECT, e, SUB-SECT. 7.— G, 

5012 i, By jury *] — 0*Bribn v. 

O’Brikn (1888), Cout. Dig. 554, 992; 
Cam. Oos. 282, — CAN. 


so. Whether document admieetble as 
evidenoe.h-The fact that a witness is 
allowed to refresh his memory, by 
referdng to a memorandum made by 
him, does not make such memoraUdum 
admissible as evidence in oorrobora- 
tion of his testimony. — ^Yotmu v. 
Denton, [1927] 1 D. L. 11 . 426 ; [1927j 
1 W. W. > 1 . 76 ; 21 Saak. L. R. 319.— 
CAN. 


PART V, SECT 6 , SUB-SECT. 8 . 

e i. Resulting presumption .] — 

When a deft, refuses to give evidence 
upon matters at issue. &; particularly 
within his knowledge, the presumption 
is raised that such facts do not exist. 
— Shanklin V. Smith (1932), 6 M. P. It. 
204 : affd.. [19331 k C. R. 340 ; 
4 D. L. R. 815.— CAN. 


6020 i. Refusal to answer questions^ 
Penalties — Punishment for contempt — 
Power of magistrate.] — Re Avotte 
(1905), 15 Man. L. R. 156.— CAN, 

6020 ii. Deft. 

was committed for contempt of ot., 
for not answering a question asked by 
the magistrate : — Hdd : the magis- 
trate h^ power to commit deft. — 
R. c. Endler (1909), 7 E. L, R. 150, 
151, 152.— CAN. 


PART V. SECT. 7, SUB-SECT. 1. 

5021 vi. - .] Bkkit r. Bhktt 
(No. 1), [19371 2 W. W. K. 689.- CAN. 

5027 i. Groimds for refusing .] — In an 
arbn. under Workmen's Compensation 
Acts where evidence is known to be 
available & Is not called on the arbn.. 
leave will not be gmnted by an appeal 
to ct. to take fiurther evidence. — 
Gates v. Wiluams, [19281 8 . A. 8 . R. 
252.— AUS. 


PART V. SECT. 7, SUB-SECT. 2. 

n i. Recall by jury ,] — The jury 

in a criminal case is entitled after it 
has retired to consider Its verdict, to 
return to ot., & have a witness recalled 
& questioned. — A.-G. v. MoDebmott, 
[1033] I. R. 613.— IR. 


PART V. SECT. 7. SUB-SECT. 3.— A. 

5054 ii, .] — Sterling 

Trusts <»rpn. v. Melneohuk (Sask.), 
[19271 4 D. L. R. 521 ; [1927] 3 
W. W. B. 131.— CAN. 

6069 I. Whether party entitled to split 
evidence into two parts — As part of 
his case — dt partly as evidence in reply.] 
— Pltf. Is not {Qlowed in presenting 
evidence to divide his cose, either by 
omitting to give evidence originally 
upon a matenal point Sc offering such 
evidence in reply, or by giving some 
evldenoe upon a particular point in 
his original case Sc offering other evi- 
dence upon the same point in reply. — 
Harvey v. Canadian Pacifio Ry. Co. 
(1885), 3 Man. L. R. 266.— GAN. 


PART V. SECT, 8 , SUB-SECT, 1.— A. 

6082 ii. .)— The dqty of 

determining whether a witness may be 
treated as adverse or hostile Is one 
peculiarly within the discretldn of the 

20 


trial judge. — ^Mayfield Rural Muni- 
cipality. No. 406 V. London & 
Lancashire Guaranty & Accident 
Co. OF Canada, [19271 1 D. L. R. 403 ; 
[1927] 1 W. W. B. 67 ; 21 Sask. L. R. 
283.— CAN. 


PART V. SECT. 8 . SUB-SECT. 1.— 
C. (b) 

sd. statement made on examination for 
discovery.] — Held : a “ previous *' or 
“ former " statement within Saskat- 
chewan Evidence Act, R. 8 . 8 .. 1920 
( 0 . 44). 88 . 32-34. — ^Mayfieuo rural 
Municipality, No. 406 v. London & 
Lancashire Guaranty Sc Accident 
Co. OF Canada, (1927) 1 D. L. R. 403 ; 
[1927] 1 W. W. R. 67 ; 21 Sask. L. R. 
283.— CAN. 


PART V. SECT. 8 , SUB-SECT. 2.— B. 

k L Questions tending to show 

bad character — IHrectcd to prove issue 
in cose.]— Evldenoe Amendment Act, 
1925, 8 . 12 (e). provides that a person 
charged & oalled as a witneea in pur- 
Buance of this Act shall not be asked, &: 
If asked, shall not be required to answer, 
any question tending to show that he 
is of bad character : — Held : questions 
not directed to show an aconsed’s bad 
character, but to prove his guilty 
knowledge, which was one of issues, 
are not inadmissible, because they 
may also tend to show his bad cha- 
racter. — R. V. Baxter, (1927) 8 . A. 
8 . R, 321.— AUS. 


PART V. SECT. 8 , SUB-SECT. 2.— 
C. (a). 

n i. To shake evidence given by 

witness ,] — Evldenoe of a previous state- 
ment inconsistent with the testimony 
of a witness la not admissible as evi- 
dence on the issues to be decided in the 
action, but can only be looked to to 
neutralise or cut down the evidence 
given by the witness. — Hammer v. 
8. Hoffnung Sc Co„ Ltd, (1928). 28 
S. R. N. 8 . W. 280 ; 45 N. S. W. W. N. 
71.— AUS. 


PART V. SECT. 8 , SUB-SECT. 2.— 

c. (b). 

6168 1. Letter written by witness ,] — 
Where a telegram Sc a letter were 
dispatched shortly after a sale ot 
goods by the sellers' agent to his 
employers reoordiz^ his version of the 
transaction : — Held: not corrobora- 
tion of the agent's oral testimony, 
altbou^ they might competently be 
referred to for the purpose of testing 
his credibility. — Gibson v* National 
Cash Register Co.; [1926) S. C. 500. 
—SCOT. 




VoL XZlL-BTidenoe. Cues 5309»-5403c. 


$30ea. Paun V. PONTING, No. 6671a, 

post, 

531 8« A.dd, A.nfiotatioti : — ApldU PaJiii v* Pontinfir* 
[1930] P. 186. 


~Apld. Palin v. Ponting* 


5320. Add, Annotation , 

11930] P. 185. 

5388a, .] — Oases v, Uzzeix, No. 4:816a, 

ante. 


Part VI. — Expert Evidence. 


5403a. Limitation of volume of evidence.] — In 

cases involving expert evidence the expert 
advisers of the parties, whether legal or 
scientific, ar^ under a special duty to the ct. 
to limit in every possible way the contentious 
matters of fact to be dealt with at the hearing 
(Tomlin, J.). — Graigola Merthyr Co., 
Ltd. V. Swansea Corpn., [1928] Oh. 31; 97 
L. J. Oh. 129 ; 43 T. L. R. 600 ; on appeal^ 
[1928] Oh. 236, 0. A.; [1929] A. O. 344. 
H. L. 

5403b. S. P. A.-G. v. Kingwood Rural District 
Council (1928), 92 J. P. 65 ; 26 L. G, R. 
174, 


5403c. Limitation of number of expert witnesses.] — 

In cases involving expert evidence only two 
experts are to be hecard on each side, unless 
the judge is satislied that by reason of special 
(urcumstances justice cannol> he done without 
iiearing further expert evidence. This rule 
does not exclude either side from calling any 
one to speak to matters he has seen, even 
though an expert, but in such a case the 
examination must be confined to matters of 
fact, & such person must not be treated as an 
expert witness. — Graigola Merthyr Co., 
Ltd. V, Swansea Oorpn. (1920), 71 Sol. Jo. 
142 ; subsequent proceedmgSf [1928] Oh. 31. 


PART V. SECT. 9. SUB-SECT. 1. 

6209 i. Whether necessary.] — McNab 
V. Coward, [)925J 4 D, L. 11. 712; 
a£fo., [1925] 1 D. L. R. 741.— CAN. 

6211 i. What constitutes corroboraiion 
— Whether letter written by witness — 
About time of eoent in question .] — 
Held : a telegram & a letter despa tched 
shortly after a sale of goods by the 
sellers' agent to his employers recording 
his version of the transaction wore not 
corroboration of the agent’s oral 
testimony .-^Gibson tJ. National Cash 
Regtbtbb Co., [1925] S. O. 600. — 
SCOT. 

6211 il. Evidence of fact esserdied 

to success of party .] — The corroboration 
required by Evidence Act, R. S. O. 
1914, c. 76, s. 12, must be of something 
essential to be shown before pltf. can, 
upon his own evidence, obtain a decision 
In his favour upon the cause of action 
he is setting up. Evidence which is 
consistent with two views corroborates 
neither. The corroborating evidence 
must be of some faot essential to the 
suooesa of pltf., though it is not required 
that an such facts be corroborated. — 
Elgin v. Stubbs, [19281 2 D. L. R. 
868 ; 62 O. L. R. 128.-~OAN. 

sf. Of telephone conversation ,] — A 
person who hears a telephone con- 
versation may give evidence to corro- 
borate the person whom he was with 
& who was the actual speaker. — 
Hanson v, Qleanbr, Ltd., [1925] 
3 D. L. R. 189.— CAN, 


PART V. SECT. 9, SUB-SECT. 2. 

6213 iv. .] — The eorroborntive 

evidoufjc required by Evidencje Act, 
R. S. N. a, 1923, a. 37, need not 
establish pltf.’s whole ease, but it 
must prove more than a suggestion of 
the genuineness of his claim. — 
Rookola V. Nova Scotia Trust Co. 
(1937), 11 M. P. R. 298.— CAN. 


PART V. SECT. 9, SUB-SECT. 4. 

0 (p. 494) 1. '.] — The rule, that 

olainis against the estate of a deceased 
person require to be corroborated by 
other evidence than that of pltf., is a 
rule of practice rather than of law, & 
is only applied where the onus of proof 
rests upon pltf., 8c has no application 
where the onus of proof of the facts 
which determine the issue or Issues 
Involved rests upon the representative 
of the deceased person. — Tamara Tb 
Akgiangi V. Treadwell, [1926] N. Z. 
L. R. 693.— N.Z. 

0 (p. 494) li. .]— PimPER e. 

ZiNKANN (1927), 60 O. L. B. 443i— <3AN. 

0 (p, 494) ill. '.] — B. made a 


claim against the estate of C., deceased, 
for services rendered, which was 
allowed by the sarrogate judge of 
probate : — Held : setting aside the 
decision with costs, under II. S. c. 107, 
the evidence of B. was inadmissible 
in support of his claim . — Re Condon 
Estate (1806). 28 N. S. R. (16 R. & G.) 
208.— CAN. 

c (p. 494) iv. .1 — In re Mallows, 

Fletcher v. Intestate Estates Cura- 
tor (1926), 29 W. A. L. R. 62.— AUS. 


c (p. 494) V. .] — Although a trial 

judge ought not to disallow a claim 
against the estate of a deceased merely 
because the claimant’s evidence is not 
corroborated, nevertheless ho should 
examine such evidence with care, & 
even susniclon, & should not allow the 
claim unless completely satislied of Its 
truth. — Johnson v, Bkrrt, [1928) 4 
D. L. H. 286 ; [1928] 2 W. W. R. 410 ; 
22 Sask. L. R. 402.— CAN. 


0 (p. 494) Vi. Re Lutz, [1928) 

1 D. L. R. 72.— CAN. 

o (p, 494) vii. .] — Where an 

agent accepted commission from both 
parties, & in consideration thereof his 
principal since deceased signed an 
agreement to pay the agent a reduced 
commission : — Held : the making of 
the agreement being proved & corro- 
borated by its production. Evidence 
Act, R, S. O., 1927, does not require 
corroboration of the disclosure. — 
Batley V . Trusih & Guarantee Co., 
[1931] 1 D. L. R. 600; 66 O. L. R. 
254 ; affo., [1930] 3 D. L. R. 625 ; 66 
O. L. R. 316.— CAN. 


c (p. 494) vlii. .1 — A son filed a 

claim again^ the estate of his deceased 
father for money alleged to have been 
advanced for a trip to England. 
Claimant alleged that he drew the 
money out of the bank & purchased 
an English draft out of the proceeds : 
— Held : corroboration necessary under 
Evidence Act, s. 37 . — Re Cook, Ex p. 
Cook, [1932] 2 D. L. R. 806 ; 4 

M. P. R. 492.— CAN. 

0 (p. 494) lx. .1 — PAUT.V. Myli^s 

(1930), 2 M. P. R. 20.— CAN. 


0 (p. 494) X. .) — Evidence in 

srroDoratlon of a claim against the 
jtate of a deceased person required. 
-CosENB e. MoEwan, [1933] 3 D. L. R. 
94 ; affd., [1934] 4 D. L. K. 802, P, C. 
-CAN. 

c (p, 494) xi. -Under IJ 

f Evidcuco Act, R. H. B. p-. 
arty seeking to establish a clalni 
gainst an estate is only rt^qiurod in 
rder to succeed on bis own 
D adduce corroboration of someUiing 
nscntial to the case to bo pi’oved by 
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him ; the sect, does nut apply when 
the onus of proof which determines the 
issue rests upon the representative of 
deceased. — K hkpi’ard r. Toronto 
Grxkual Tkphts Cori'n., [1937J 2 
W. W. R. 9.— CAN. 

f (p. 495) i. Claim 7nade up of 

separate ite,nis.] — Gerard v. Hudson, 
[1928] 1 D. L. R. 839.— CAN. 

PART V. SECT. 10, SUB-SECT. 2.— 
C. (a) iv, 

£ i. ,] CUVTLLIER V. THIBODO 

(1849), 6 U. C. K. 328.— CAN. 


PART VI. SECT. 1. 

5402 ili. Foreiqn law as to title,] 

— On the question of ability to make 
title to foreign land, the foreign law 
is to be proved to the ct., & on that law, 
as proved, the ot. has to draw the 
proper oonelusion. All that the expert 
called to prove the foreign law can do 
is to state the law which affects the 
documents of title in question : his 
opinion as to whether they have the 
legal effect of constituting title Is not 
evidence. — Bondholders Seoxtrities 
C oKPN. V, Manvillb (No. 2), [1933] 3 
W. W. R. 677 ; affd-* [1935] 1 W. W. R. 
452.— CAN. 

m. Read now ** 5403c I.” 

n. Read now “ 5403o ii." 

o Read now “ 6403o iii." 


5403o iv. Construction of Ontario 

Evideivct Act, s. lO.j — B uttrum v. 
Udell, [19251 3 D. L. R. 45; 57 

O. L. R. 97.-— CAN. 

5403o V. Waiver.] — Sect. 10 of 

Alberta Evidence Act, R. S. A.. J922. 
which limits the number of witnesses 
entitled to give opinion evidence wiio 
may be called, deals with (K: 

procedure in a civil matter iV so may 
be waived by the fact tout a js'irty 
takes no objection to the vioJation of 
its provisions at trial. - -IMAHc/fvsiivv 

V. Jane Am’o AVokk.s,, 

W. W. R. 232 ; 4 D. L. IL 618. - CAN. 
s. For ** CuttfiiH of <>/onton as (o 

value read “ ('on/fuf of ophiion 
Duty of eouri—ConJlU't of opinion 
to value.*' 

s i J -Hay v. Bain, {1925) 

2 1), L. 11. 948.— CAN. 

g jj — W'bcrc a case Is 

complicated by the introduction of 
(')i>iuion evidence, T.urticnlarly in cases 
nherc tiic testimony is that of medical 
men. it is the duty of the judge to 
arrive at his own conclusion af ar 
carefully considering the evidence of 
the exports, 8c it is not enough for hUn 
to say, “ I doubt & cannot resolve 



Cases 6407a— 5689a. English and Empire Digest Supplement. 


5407a. Only medical witnesses — Not research 

student In toxicology.]-— Nightingale v. 
Biffen, Hewitt v. Bifpen (1925), 18 

B. W. C. C. 358, C, A. 

5433. Add, Annotation : — Held. Australia (Owners) 
V, Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 

5452. Add, Annotation : — Refd. Savory & Co. v. 

Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 
5468. Add, Annotation : — Consd. United States 


Shipping Board v. St, Albans Ship, [1931] 
A. 0. er^ 

5478. After this case add : — 

.y-See, now, li. S. 0., Ord. XXXVII A. 

5479. Add, Annotations : — Consd. Buerger v. 
New York Life Assce. (1927), 96 L. J. 
K. B. 930. Refd. E. v. Moscovitch (1927), 
138 L. T. 183 ; Lazard Bros. & Co. v. Midland 
Bank, Ltd. (1932), 49 T. L. R. 94. 


Part VII. — Evidence by Affidavit. 


5493. Add, Citations 94 L. J. Ch. 73 ; 132 L. T. 
540. 

5523a. Proceedings on which affidavit made 

no longer pending.] — Catholic Pitblishing 
&; Bookselling Co., Ltd. v, Wyman (1803), 
1 New Rep. 468 ; 7 L. T. 849 ; 11 W. R. 399. 

5547a. .]— Warner v. Mosses, No. 

6254, post. 

5568. After this case add “ See, also, Practice, 
p, 306, Nos. 338, 339.’* 

5570. Add. Annotation : — Folld. Palin v, Ponting, 
[1930] P. 185. 

5571. Add, Annotation : — Polld. Palin v. Ponting, 
[1930] P. 185. 

5571a. .] — On the trial of a probate action in 

which a wiU was propounded in solemn form 
neither of the attesting witnesses could he 
called. An affidavit by one of them sworn 
for the purpose of obtaining probate in 
common form before the commencement of 
litigation was admitted as evidence of 
execution & the state of the wiU when 
executed. — Palin v. Ponting, [1930] P. 185 ; 


99 L. J. P. 121 ; 143 L. T. 23 ; 46 T. L. R. 
310 ; 74 Sol. Jo. 234. 

5626. Add, Annotation : — Distd. Earles Utilities, 
Ltd. r. Jacobs (1934), 51 T. L. R. 43. 

5627a. Witness not called.] — Where a pltf. 

has filed affidavits & they were read to the 
ct, at the hearing of a motion for interlocutory 
relief, deft., when the action comes on for 
trial, is entitled, if the persons who made the 
affidavits are not called by pltf., to give 
evidence, to refer to their affidavits for the 
purpose of commenting on their testimony & 
calling attention to what he suggests are dis- 
crepancies in the evidence given by witnesses 
who were called for pltf. & that given in the 
affidavits of those who were not called. — 
Earles Utilities, Ltd. v, Jacobs (1934), 51 
T. L. R. 43 ; 62 R. P. 0. 72 ; svb nom. Prac- 
tice Note [1934], W. N.‘198. 

5639a. Affidavit of agent used by principal.] — 

An affidavit of an agent cannot be used to 
prove a fact against his principal where he 
can himself be called ; but where the principal 
has used an affidavit of the agent in an 


the doubt because an expert also 
doubts.” — B ennett v, Pkattik (1925), 
57 O. L. R. 233.— CAN. 

Weipht of evidence.] — William 
Hamilton Manufaotubing Co. v. 
VicTOBiA Lumbering & Manufacittr* 
ING Co. (1896), 26 S. C. R. 96.— CAN. 

eh. .] — Gueli*h Worsted Spin- 
ning Co. V. Guelph Corpn., Guelph 
Carpet Mills Co. v. Guelph Corpn. 
(19H). 30 O. L. R. 466 : 18 D. L. R. 
73 ; 5 0. W. N. 761.— CAN. 

«j, .1 — The law makes no 

distinction between the evidence eiven 
by experts & that ifiven by oi^dlnary 
witnesses : the testimony of experts 
must be appreciated & weighed by the 
ct«. in the same manner as that of any 
other witness. A juderment would 
therefore be wrong, if based upon tbe 
sole fact that the successful party hawi a 
greater number of experts testifying 
on his behalf. — Shawiniqan Engi- 
NEBRINO Co. V, Naud. [1929J 4 D. L. R. 
57 : S. C. R. 341.— CAN. 

sm. Must speak from personal know- 
ledge. 1 — The evidence of a witness 
who does not speak from any special 
knowledge but from information de- 
rived from an entry In a confidential 
record not produced before the ct., 
is not admissible os expert evidence. 
— Jaffabul Hossain V, Emperor 
(1931), I. L. li. 59 Cal. 1046.— IND. 

PART VI. SECT. 2, SUB-SECT. 1. 
5406 i. What witnesses may he heard 
— iVurse.] — A nurse*B evidence, as to 
the physical condition of a child, & her 
opinion as to its Bufferings : — Held : 


admissible as an expert up to a certain 
point. — H epenbtal v. Mbrriti' (1895), 
33 N. B. R. 91.— CAN. 

a i. Ifistance at which gun held. ] 

— R. V. Preeper (1890), 22 N. S. R. 
174.— CAN. 

PART VI. SECT. 2. SUB-SECT. 10. 

Q i. Fingerprints. ]-~^^yridonoe 

of an expert as to identification by 
flngeimrlnts is not ooncluslve evidence 
of a fact but is opinion to which the 
ordinary rules governing such evidence 
apply. With respect to fingerprints 
there is no statutory provision, similar 
to sect. 8 of Canada Evidence Act, 
R.S.C., 1927, respecting handwriting, 
which permits fingerprints to be used for 
the purpose of evidence per se. — R. v. 
De’Oeorgio &. Skrvello, [1934] 3 
W. W. R. 374, B. C.— CAN. 

e ij, .] — In convicting an 

accused person on the evidence of a 
fingerprint expert, the ct, need not 
insist upon corroboration of the evi- 
dence, but the ct. must satisfy Itself 
as to the value of the evidence of the 
expert in the same way as it must 
satisfy Itself of the value of other 
evidence, — Fakir Mahomed v. Em- 
peror (1936), I. L. R. 60 Bom. 187.— 
IND. 

PART VII. SECT. 1. 

sk. As proof of aetllement of action .] — 
The question whether or not an action 
has been settled should not be disposed 
of on affidavits, where the evidence 
is conflicting. — P ulkrabbk e. Pulk- 
RABEK (AltaJ, (19271 4 D. L. R. 685 ; 
[1927] 8 W, W. R. 239.— CAN. 
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PART VII. SECT, i, SUB-SECT 1. 

r i. CowUy Courts Act, R. S, M., 

1913 (c. 44), 8. US— Effect o/.)— R. v. 
Guyot, [1927] 1 D. L. R. 191 ; 36 
Man. L. R. 178 ; [1926] 3 W. W. R. 
584.— CAN. 

PART VII. SECT. 6. 

8l. Affidavit on application for sccurilg 
for costs — Right to require production of 
documents — Relating to defence.] — On a 
cross •examination on an affidavit in 
support of an application for security 
for costs, the deponent can be required, 
without an order by a judge to do so, to 
produce documents relating to tiie 
defence alleged in the affidavit, even 
though such cross-examination is held 
before the statement of defence is 
filed. — College Brand Clothes Co., 
Ltd. V. Brown & Fitzpatrick, [1928] 
2 D. L. R. 502 ; [1928] 1 W. W. R. 778 ; 
23 Alta. L. R. 363.— CAN. 

sm. Discretion of judge to order,] 
Elston v, Purdy (1930), 2 M. P. U. 14. 
—CAN. 

PART VU. SECT. 11, SUB-SECT. 2.— A. 

«p. Affidavit filed on rule nisi — 
Intituled differently from rule — Right 
to amend.] — Where the heading of an 
affidavit, on which a rule nisi was 
obtained, differed from the heading of 
the rule nisi, the ct. gave leave for tbe 
affidavit to be amenaod so as to agree 
with the rule nisi, — Ex p. Higgs, Re 
Smith's Newspapers, Ltd. (1927), 28 
S, R. N. S. W. 85.— AUS. 
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application to the ct., in which a particular 
fact is stated, the affidavit of the agent may 
be used as evidence of that fact. — Johnson 
V. Ward (1806), 6 Esp. 47 ; 170 E. R. 826. 

5676a. .] — Ex p, Stephens (1848), 11 L. T. 

O. S. 162. 

5873a. .] — The jurat of an affidavit of 

the due taking of an acknowledgment had 
an interlineation in the body of it, &, an 
erasure in the jurat » The ct. refused to allow 
it to be flled, & refused to enlarge the time 
for returning the commission, in order to get 
tlie defects remedied, the time for the return 
having expired. — Re Tierney (1855), 15 
C. B. 761 ; 24 L. T. O. S. 260 ; 139 E. R. 
626. 

5880a. .] — Re Tierney, No. 5873a, ante. 

5951a. In material part of affidavit — Proof 

of time of erasure.] — The ct. allowed a cer- 
tificate of acknowledgment affidavit of 
verification, taken in New South Wales, to 
be received &: filed, notwithstanding an 
erasure in a material part of the affidavit, 
there being satisfactory evidence, by affidavit, 
that the erasure was made before the 
acknowledgment k, affidavit were taken k 
sworn. — Re Bingle (1854), 15 C. B. 449; 
2 C. L. R. 1793 ; 23 L. T. O. S. 177 ; 139 
E. R. 500. 

6052a. .] — Anon. (1839), No. 6108a, poet. 

6053a. No commissioner available.] — Re 

Groom, No. 6066a, post. 

6056« Add. Annotation : — Folld. Re Eastern United 
Assce. Corpn. (1928), 72 Sol. Jo. 853. 

6056a. .] — Re Eastern United Assur- 

ance Corpn. (1928), 72 Sol. Jo. 353. 

6066a. Notary public — No commissioner avail- 
able.] — The ct. allowed a certificate of 


acknowledgment under Fines k Recoveries 
Act,^ 1833 (c. 74), s. 84, to be filed under 
H. 85 where the affidavit verifying the cer- 
tificate wiis sworn before a notary public in 
the Hebrides, as the affidavit on which the 
application was made deposed that there was 
no comr. of the ct. in the Hebrides or nearer 
than the mainland.-- /?c Groom (1869), 17 
W. R. 589. 

6081a. .] — Re Street (1845), 2 C. B. 364 ; 

135 E. R. 987. 

.] — Ex p. Stfcphens (1848), 11 L. T. 
O. S. 152. 

6088. Add. Annotation : — Folld. Re Eastern United 
Assce. Corpn. (1928), 72 Sol. Jo. 353. 

United Assurance 
Jo. 353. 

6092a .] — Re Crawford (1847), 4 O. B. 

626 ; 136 E. R. 653. 

6096a. Italy — British minister.]— The ct. refused 
to direct the proper officer under Fines k 
Recoveries Act, 1833 (c. 74), to receive k 
file an acknowledgment, where the affidavit 
of verification was sworn before the British 
minister at Florence, it not appearing that 
there was any difficulty in getting it sworn 
before some properly constituted authority 
at that place. — Re Dunsany (1849), 7 C. B. 
119 ; 137 E. R. 49. 

61 08a. .] — The ct. refused to file 

the certificate of the acknowledgment of a 
deed by a married woman resident in America, 
verified by an affidavit made before a notary 
public, without an affidavit that notaries 
public are the proper officers for taking 
affidavits in America, k also as to the 
identity of the comrs. — Anon. (1839), 3 Jur, 
125. 


PART VII. SECT. 11, SUB-SECT. 5.— F. 

6832 V. .] — In the absence of a 

statute or rule requiring a comr. for 
oaths or other officer entitled to take 
an affidavit to state in the jurat the 
official capacity in which he signed it, 
an affldaHt Is not rendered invalid 
because of the fact that the officer 
before whom it was taken did not add 
to his signature any desimatlon of 
such capacity. — Camkron-Hutt, Ltd. 
V. MacMillbn, [1033] 3 W. W. R. 241, 
—CAN. 


PART VII. SECT. 11, SUB-SECT. 7.— B. 

6904 i. What is an interlocutory pro- 
ceed/Vng — Not an applicoHon for pro- 
hibition .] — An application for pro- 
hibition is not an mterlociitory motion ; 
hence, under K. B. Rule 392, statements 
made on Information & belief In the 
affidarlis filed thereon are not admis- 
sible. — ^Beauchkne & Peltier v, 
Gukson. [1928] 8 D. L. R. 692 ; 11 928] 2 
W. W. R. 497 ; 8vb nom. Ex p, Beau- 
OHKNE, 60 Can. Grim. Cas. 57. — CAN. 

f I. Where source a corpora- 

tion .] — ^An affidavit which states that 
deponent, has been informed by a 
oertfidn incorporated oo. is objection- 
able, because a corpn. being a purely 
legal entity is incapable of Itself appre- 
hending foots or giving Information, & 


it can do so only by one or more of its 
officers, & such officer or officers should 
be mentioned. — Re Mintz, Malouf 

V. Mintz, [1930] 2 D. L. R. 777 ; 1 

W. W. R. 198 ; 24 S. L. R. 290 ; 11 
C. B. R, 227.— can. 

PART VII. SECT. 12, SUB-SECT. 1.— B. 

6022 iii. Affidavit 

sworn before an attorney, who Is a 
artner of counsel engaged in the cause, 
ut not otherwise connected therewith, 
may be read. — W ilde v. Crow (1861), 
10 C. P. 406.— CAN. 

PART VII. SECT. 12, SUB-SECT. 2.— A. 

p i. Proof of appointment of 

notary.] — The proper method of proving 
the appointment of a notary public 
is that provided for by Saskatche- 
wan Evidence Act, s. 7, but where 
no objection is raised at the trial to the 
method of proof used thereon leave 
to file the nocossary proof was given. — 
Advance -Rumely Thresher Co. v. 
ZOMAR (Sask.), [19291 4 D. L. R. 65 ; 
2 W. W. R. 544.— CAN. 

PART VII. SECT. 12, SUB-SECT. 2.— 
B. (c). 

6076 i. Justice of the peace — New 
South WcUes .] — ^An affidavit taken 
before a justioe of the peace in New 


South Wales, but without any certifi- 
cate annexed that the person before 
whom it was sworn was duly authorised 
to administer oaths in New South 
Wales, may be used in evidence in the 
cts. of the Irish Free State. — Applebe 
V. Applebe, [1931] I, R. 286.— IR. 


6080 i. Commissioner — New Guinea.] 
— Upon the hearing of a suit for dissolu- 
tion of marriage the ct. accepted an 
affidavit purporting to have been 
sworn in the mandated territory of 
New Guinea before a comr. of the 
central ct. of the territory for taking 
affidavits & bearing a certificate imder 
tho seal of that ct. that there was no 
comr. of the supreme ct. of Victoria 
or notary public resident in the 
territory. — iCNNiNURAM v. Cl nmng- 
HAM, [1929 V. L. R. 232: 

Argus L. R. 211,— AUS. 


sk. No deputy author iscd~-~. l fffdavtt 
worn before deputy — 

Vhere a statute, e.g., 4:i id) of 

Liberia Evidence Act, K. S. A., 1.^22, 
eqnires aflidavitH bworn ui another 
rovlnce to be sAvorn bclore a cti’taiu 
esignated othclnl iS: there' is no general 
tatuto of Alberta aiithortsing 
epiity to act in his place, an atliuavjt 
^orri' before tbe (ii'pnt 3^ 
rifore the proptn* officer A' shoe hi not 

e received. v, Gkosl, [1936] 

W. W'. H. 2]0, -CAN. 
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Cases 6201—48628. ENGLISH AND EMPIRE DIGEST SUPPLEMENT, 


Part VIII. — Evidence 

6201. Add, Annotation: — Consd. Woodrow v. 
Trawlers (White Sea) & Grimsby (1929), 141 
L. T. 676. 

6269a. To Issue pleaded,] — Pltfs. in an action 

for passing off, in which they complained of 
the get-up of defts.* goods as calculated to 
deceive, asked for a commission to take 
certain evidence in Australia showing actual 
deception. It was alleged that defts.’ goods 
were sold in Great Britain, & also were 

v\j jCLusuretJuu lur oaio uy x’ULi£tiA. i 

There was no allegation of actual deception I 


out of Court. 

in the statement of claim. Two affidavits 
were filed by pltfs. in support of the applica- 
tion : — Held : upon the pleadings it would 
not be open to pltfs. to give evidence of 
actual deception, &, on the present state of 
the pleadings, & on the materials before the 
ct., pltfs. had not given any sufficient reason 
for issuing a commission. — W httb, Tomkins 
& OoxTRAGK, Ltd. v, Unitbd Oonkbctionbby 
C o., Ltd. (1914), 31 E. P. 0. 286. 

.J-— jjuuaLi.^AUJua.x v, \jrxiA0B txw^/, 

Sol. Jo. 71. 


PART VIII. SECT. 1. SUB-SECT. 1 

6170 vi. — — National Trust 
(30. V, PORTURTIBU), [1931] 2 W. W. R. 
456.-— CAN. 

6176 X. .)— Koum «. Neme- 

ROV8KT, [1927] 4 I). L. R. 928 ; [1927] 
3 W. W, R. 357 ; 37 Man. L. R. 9.— 
CAN. 

6176 xi. — — Although no order 
has been taken out on a master’s hat 
or decision an appeal lies therefrom 
under K.B. Rule 592. — Davis v. Ralijs, 
[1937] 2 W. W. R. 206.— CAN. 

■n. Application on motion to add 
dcfendam — No grounds slioum for addi- 
tion.] — Rene v. Carling Export 
Brew. & Malt Co., [1928] 1 D. L. K. 
634 ; 61 O. L. R. 495.— CAN. 

PART Vin. SECT. 1, SUB-SECT. 3. 

»o. Extradition proceedings.] — Com- 
mission to take evidence outside 
Canada cannot be issned in extradition 
prooeedlngs. — Re Insull, [1934] 2 

D. L. R. 696 ; 61 0, O. C. 336.— CAN. 

PART Vin. SECT. 1, SUB-SECT. 6.— A. 

£ h . ] — On appeal from an order 

granting leave to take evidence on 
oommisslon : — Held : the materials 
submitted to the Judge were so meagre 
that they did not afford a reasonable 
mund for the exorcise of his discretion 
m granting the order, &, therefore the 
appeal should be allowed.- — Romano 
V. Maggiora (No. 2), [1936] 1 W. W. R. 
423 ! 2fD. L. R. 329 ; 50 B. O. R. 273. 
— UAN. 

PART Vni. SECT. 1, SUB-SECT. 5. 

— B. 

6258 vil. — — .] — In order to justify 
the issue of a commission to take 
evidence abroeui. It must be shown that 
the evidence is directly material to the 
issue raised, 

Applt.’s statement of claim alleged 
that for the use of “ triohlorethyleno ” 
for diT'CleaniDg applt. had installed 
special machinery & had been trading 
in Now Zealand under the fancy name 
of ** Tri -cleaning ” & that reap. co. had 
been formed under its name “ Tri- 
oleaulng ” Oo. with a view to causing 
confusion to the public & so obtaining 
a portion of the goodwill that had been 
built up by applts., or, alternatively, 
that the name of rosp. co. was cal- 
oUlated te deceive the public Into 
believing that that oo. woe the applt. 
00 . or a subsidiary thereof. Resps.' 
defence was a bare denial of the allega- 
tipna in the statement of claim, from 
which it might possibly be Inferred 
that the issue lalsed was whether 
** Tri-oleaning ” was a fancy name. 
The evidence sought to be taken in 
Australia was sworn to be material 
because it was from persons familiar 
with the t^de of dry-cleaning by 
triohlorethylene &: the manner in 
which the same is described or referred 
to. These witnesses oould only speak 
as to oonditlons in Australia, but not 


as to those as to its use in New Zea- 
land : — Held : such evidence could 
not be material in the action. — New 
Zealand Towel Supply & Laundry, 
Ltd. e. N. Z. Tri-Oleaning Oo.. Ltd., 
[1035] N. Z. L. R. 204.— N.Z. 

PART VIII. SECT. 1, SUB-SECT. 6.— D. 

6282 i. As to foreign law.] — ^Where In 
an action to recover the purchase- 
money alleged to bo due under On 
agreement for the sale of land situated 
in a foreign state deft, pleaded that 
under the law of that state pltf. was 
unable to make title : — Held : pltf.^ 
was entitled to ascertain through the 
testimony of witnesses In that state 
the truth of the allegation, & entitled 
to a commission to take evidence in 
that state in support of his allegation 
that he was ready, willing & able to 
make title ; he was not obliged to 
allege in his statement of claim what 
the law of that state is & plead such 
law as a statement of fact.—^JAMPBELL 
V. Funk. [1936] 3 W. W. R. 661.— 
CAN. 

PART VIII. SECT. 1, SUB-SECT. 6.— E- 

6296 ill. .] — Where there is 

nothing to show that deft, adminis- 
trator Is not lawfully & properly, 
according to his ordinary course of 
life, entitled to be away from 
Saskatchewan, he may obtain on order 
for his own examination de bene esse 
in the foreign jurisdiction wherein he 
resides. — Jacques v, Jacques, [1928] 
1 W. W. R. 447.— CAN. 

PART Vin. SECT. U SUB-SECT. 6.— F. 

m i, .] — Williams & Wiluums 

V. PRASBB (1925), 36 B. C. R. 481.— 
CAN. 

m li. .1 — ^Applt., exor. of the 

will of a Chinaman killed by a motor 
lorry owned & driven by reap., sued 
as such exor. Sc also on behalf of 
deceased’s widow & her two Infant 
children who had never lived in New 
Zealand, claiming damages from resp. 
for alleged negllgenoe. Applt. asked 
for a commission to examine the widow 
Sc others before the He|dstrar of the 
Supreme Ot, at Hong Kong to prove 
that the widow had been married to 
deceased in a form that the ots. in 
New Zealand would recognise as valid, 
that she remained his wife to the date 
of his death. Sc that deceased was the 
father of her children : — Held : as the 
cost of bringing the witnesses to New 
Zealand made such a course practically 
impossible Sc as the commission asked 
for was to an official of a Supreme Ot. 
In a Britli^ colony equipped with a 
Judiciary Sc a Bar trained In EngUeh 
law Sc procedure, fully competent to 
elicit the truth from Onlnese witnesses 
Sc better quoUfled than the legal pro- 
fession in New 2ieaJand to InvestiflAte 
the validity of the marriage, resp. would 
not be unduly prejudioed by the issue 
of the oonmisslon, which should be 
granted on terms as to applt. finding 
security for the costs ther^, — Wong 
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Boo e. Eana Bhana, [1933] N. Z 
L. R. 1466.— N.Z. 

a i, ,} — Re Weingabden, [1925] 

2 D. L. R. 1036 ; 5 C. B. R. 606.— CAN. 

PART VIII. SECT. U SUB-SECT. 6.— G. 

e 1. — — ,] — Bubboughb v, Intbb- 
OOLONIAL Gold Min. Oorpn. (N, S.), 
[1927] 3 D. L. R, 371.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 6.— H. 

6338 iv. Party .] — 

Phaninda Krishna Dott v, Pba- 
MATHA Nath Malia (1927), I. L. R. 
65 Calo. 748.— IND. 

1 i. Illness of plaintiff .] — Under 

Supreme Ct. Ord. 37, r. 5 (B. O.), 
ultf. may, on the groimds of serious 
illness, obtain leave to issue a writ of 
commission to have hie evidence taken 
for use on the trial before the time for 
appearance has elapsed. — Kelly e. 
Kelly, (1925] l W. W. R. 332.— CAN. 


PART VIII. SECT. 1. SUB-SECT. 6.— I. 

6361 vl. .] — Short v, Guelph 

Sc Ontario Investment Sc Savings 
Society, [19301 2 W. W. R. 21 ; 2 
B, L. R. 986 ; 24 S. L. R. 422.— CAN. 

6362 m. .]— Whore the 

inoonvonienoe & expense of compelling 
a pltf, & bis witnesses to apiiear at the 
trial would have been equivalent to a 
denial of justice to him, & deft, would 
not suffer an Injustice throu^ not 
seeing the witnesses face to race, a 
foreign commisBion for the examination 
of pltf. Sc his witnesses was granted, on 
terms as to costs. — Chase v. Northern 
Trusts Co. (No. 2), [19321 2 W. W R. 
476 ; 4 D. L. R. 143 ; 40 Mon. L. R. 
458.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 6.— 
B. (a). 

r i. .] — The ontes of establishing 

that an examination on oommisslon 
of a party optside the jurisdiction is 
** necessary for the purposes of 
justice ” is on the party applying for 
the order. — Staples v, MiiiOEP (Man.) 
[19271 2 D. L. R. 847 ; [1927] 1 

W. W. R. 436.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 8.— 
B. (0). 

6408 1. Of necessity of examination — 
Belief of Evidence based on 

information Sc bell^, If the grounds 
thereof are sufficiently stated, is admis- 
sible on an appUoatlon for a oommisslGn 
to examine witnesses out of the jurisdlo- 
tlon of the ot. — ^S ydney Ferrm. Ltr. 
e.S.S. Tahiti (1928), 28 S. R. NTk W. 
307 i 46 N. S. W. W. N. 74.— AUS. 

PART Vni. SECT. 2, SUB-SECT. 1.— C. 

6528 i. What must be included — 
Nam^ of wiinesaes.] — There is no rigid 
rule that such names must be given in 
the order for the commission. — 
Watkins (J. R.) Co. v, Oapferkt, 

n 3 D. L. R. 806; (1926) 2 

. R, 688,— 
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6561a* .] — Be Tierney, No. 5873a, ante- 

6683a. Witness out of the ftirlsdiction.}— 

Appointment of an examiner to take orally 
the eTidence of a witness residing out of the 
jurisdiction of the ct. — C rofts v. Middleton 
(1852), 9 Hare (App. 1) XVIII. ; 22 L. J. Ch. 
706 ; 20 L. T. O. S. 189 ; 1 W. K. 74 ; 68 
E. B. 765. 

6649a. Application by Attorney-General — ^Afflldavit 
unnecessary.] — Where an information has 
been filed at the suit of the Crown by Her 
Majesty’s Attorney-General, acting in virtue 


of his ofiice, a rule for a mandamus may issue 
to Colonial judges, commanding them to 
examine witnesses in respect of such infor- 
mation, upon reading the roll containing the 
information, without the production of any 
affidavit whatever. — ^R. v, Douglab (1842), 
7 Jut. 305. 

6743a. Application alter judgment entered.] — 

COBBOLD V, Garrett, [1929] W. N. 16. 

6749. Add. Annotation : — Consd. He Potts, Ex p. 
Epstein v. Trustee & Bankrupt, [1935] Ch. 
334. 


Part IX. — Action for Perpetuation of Testimony. 


6823. Add. Citation : — affd. (1918), Times, July 24, 

H. L. 


6881a. Depositions In action to perpetuate 
testimony.]— Anson v. Tooth &; A.-G., 
[1917] W. N. 234 ; 143 L. T. Jo. 177. 


Part XI. — Colonial 

6851. Add. Annotation : — Consd. Elliot v. Joicey, 
[1935] A. 0. 209. 

6852a. .] — No doubt in the cts. 

below the law of Scotland is a matter of 
fact & must be vouched there by evidence or 
admission. But in your Lordship’s House the 
law of Scotland is a matter not of fact but of 
law, for this House is the commune fomim 
of both England & Scotland, So your lordships 
have judicial knowledge of the laws of both 
countries (Lord Macmillan). — Elliot v. 
Joicey, [1935] A. C. 209 ; 104 L. J. Ch. Ill ; 
51 T. L. R. 261 ; 79 Sol. Jo. 144 ; sub nom. 
He Joicey, Joicey v. Elliot, 152 L. T. 398, 
H. L. 

6861. To cross-reference following this case add 
now replaced, as to High Ct., by S. C, J. 
(Consolidation) Act, 1925 (c. 49), s. 102.” 


and Foreign Law. 

6861a. .] — ^A question of foreign law is 

matter of fact to be decided by a judge, not 
by a jury, upon the evidence given at the 
trial in each case. Former decisions upon 
similar questions, but upon other evidence, 
are not binding. — Lazard Bros. & Co. v. 
Midland Bank, Ltd., [1933] A. C. 289 ; 
102 L. J. K. B, 191 ; 148 L. T. 242 ; 49 
T. L. R. 94 ; 76 Sol. Jo. 888, H. L. ; affg., 
8. C. mib. nom. Lazard Bros. & Co. v. 
Banque Industrielle de Moscou, [1932] 
1 K. B. 617, C. A. 

6864. Add. Annotation : — Apld. R, i;. Moscovitch 
(1027), 44 T. L. R. 4. 

6865. Add. Annotations: — Apld. R. Moscovitch 
(1927), 44 T. L. R. 4. Expld. & Distd. 
Spivack V. Spivack (1930), 99 L. J. P. 52. 


PART VIII. SECT. 2. SUB-SECT. 1.— D. 

6540 i. What rmist be inserted — 
Names of wUnesses .] — There is no ri^rld 
rule that such names must he grlren In 
the commission. — W aticins (J. R.) 
Co. V. Caffbbky, [1925) 8 D. L. K. 
806 ; [19261 2 W. W. U. 688.— CAN. 

PART VIII. SECT. 3. SUB-SECT. 1. 

ai, .] — A clerk of the 

peace should not open a 'paoka«:e of 
documents taken on commission -with- 
out a iudffe's order. — Speyer v. R. 
(1931). 55 Can. C. O. 399.— CAN. 

PART Vin. SECT. 3, SUB-SECT. 2.— A. 

6681 vi. - — .] — Reid: whereas in 
the present case evidence hod been 
taken on commission & no objection 
had been raised, St the matter to be 
proved waa purely formal, the ct. was 
entitled to accept the evidence as 
jTritnd facie siiflaolent. — SopwiTH Avia- 
tion Sc Engineerinq €o., Ltd. v. 
Magnus motors, Ltd., 11928] N. Z. 
L. K. 433.— N.Z. 

so. May be put in by other Bide .] — 
Gainers v. Canadian northern Rt, 
Co., [1926] 3 D. L. H. 869.— CAN. 

PART Vm. SECT. 4. 

mi. For use of foreign court.] — Under 
Fox^gn Tribunals Evidence Act, 1866, 
the ct. Is empowered to order the 
examination oi witnesses within its 
jurisdiction, whose examination Is 
applied for by a ot. of competent 


jurisdiction in a foreigu country. — 
Lord Advocate, The Petitioner, 
11926] S. C. 608,— SCOT. 

PART Vin. SECT. 6. 

6739 i. Whether allowed to successful 
party — When order obtained by consent.] 
— A oommlsBion to examine a witness 
was granted of consent of parties 
in a case in which proof had been 
allowed by the sheriff-substitute. Tho 
allowance of proof was subsequently 
recalled by the sheriff, whose decision 
was affirmed on appeal. While the 
appeal against the sheriff’s Interlocutor 
was pending, the commission was 
executed : — Reid : in this particular 
case, the expenses of obtaining & 
executing the commission fell to be 
allowed, in respeot that it had been 
granted of consent. — Gilchrist v. 
National Cash Rbgistkr Co., [1929 J 
S. 0. 272.— SCOT. 


PART IX. SECT. 2. 

•p. To prove testamerUary capacity — 
WiM made before testator found insane.] 
—A suit will lie at the instance of an 
insane testator in his lifetime, to 
perpetuate tesiimony as to his tosta- 
mentary capacity at the time of Ms 
will, made befowj he was foimd insane, 
— Ranken V. Pearce (1927), 27 S. H. 
N. S. W. 410 : 44 N. S. W. W. N. 123.— 
AUS. 

PART XI. SECT. 1. 

sa. Jurisdiction to (frder.] — Rcld: 
even If It was within the power of the 
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ot. to examine foreign written law so 
as to ascertain what that law was, it 
was always competent, if the ct. con- 
sidered it necessary, to order a proof 
of foreign law, whether written or 
unwritten. — H igmjinbv. Ewing’s Trus- 
tees, [1925] S. C. 440.— SCOT. 

sr. Decree passed hy foreign Govern- 
ment before recognition.] — Obsorvations 
upon the powers & duties of the ct. to 
examine & construe for itself foreign 
written law : (1) where the expert 

evidence adduced to prove the law was 
conflicting, & (2) where the law under 
consideration was a decree abolibiiiug 
inheritance, which had been pawricii* 
by the Soviet Govt, of Kuesfa before 
its recognition by the British Govt. -- 
Kolbin & Sons v . Kinvioai: Co., 

11930) S. C. 724; affd., 11931) S. C. 
128.— SOOT. 


PART XL SECT. 2, 


^ — — ,) — The Snj)romo Ct. 

of Canada Is bom id to take jutiieia) 
notice of tho laws of all the provinces 
of ^be Dominion.— C anadian Pacific 
Rr. Co. V. J’ARENT (1917), 86 L. J. 
P. C. 1 33.— CAN. 


q i. .]— The cts. of one country 

do not take judicial notice of the laws 
of anoi>her country ; they mpst be 
proved like any other fact. — W alker- 
vn.LE Brew. (-)o. v. Mayrand, (1929 
2 D. L. K. 945 ; 63 O. L. R. 673 ; 
revag., [1928] 4 D. L, B. 500 ; 68 
O. L. R. 5.— CAN. 



Cases 6866— 6937a. English and Empire Digest Supplement. 


6866. Add, Annotation : — Retd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6867. Add, Annotation : — Retd. Bepublica de 
G^uatetaaia v, Nunez, [J927] 1 K. B. 669. 

6869. Add, Annotation : — ^Retd. Inverclyde v* 
Inverclyde, [1931] P, 29. 

6872. Add, Annotations : — Retd. Rc Annesley, 
Davidson v, Annesley, [1926] Ch. 692 ; Buerger 
V, New York Life Assce. (1927), 96 L. J. K. B. 
930. 

6874. Add, Annotations : — Consd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930; 
De Be^che v. South American Stores, Ltd. & 
Chilian Stores, Ltd., [1935] A. C. 148. 

6876a. .] — Pltf. divorced her husband in 

France & made a verbal agreement with 
him pending the divorce proceedings that 
she would not ask for alimony if he would 
promise to assist her when he should be in a 
position to do so, unless in the meantime she 
had married a wealthy man or had ceased to 
live a chaste life: — Held: (1) the validity 
in French law of such an agreement could not 
be presumed by the judge when the expert 
witnesses as to French law had given no 
evidence on the point ; (2) the French wit- 
nesses having returned to France after having 
given their testimony, it would not be just 
to allow the pleadings to be amended so as to 
allow further proof of the French law. — 
Dennistoun V, Dennibtoun (1925), 69 

Sol. Jo. 476. 

6880a. .] — Lazard Bros. & Co. v . Mid- 

land Bank, Ltd., No. 6861a, ante, 

6894a. ,] — In the absence of evidence to 

the contrary one must assume that the 
foreign law is the same as the English 
(Slbsser, L.J.). — The Torni, [1932] P. 78, 
90 ; 101 L. J. P. 44 ; 147 L. T. 208 ; 48 
T. L. R. 471 ; 18 Asp. M. L. C. 315, C. A. 

6898. Add, Annotation : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930, 

6900. Add, Annotation : — Apld. K. v, Moscovitch 
(1927), 44 T. L. R. 4. 

6901. Add. Annotation : — Refd. R. v. Moscovitch 
(1927), 138 L. T, 183. 

6904a. Legal adviser to Governor — Marriage 

in Malta.] — Gossage v, Gossage & Heaton 
(1934), 78 Sol. Jo. 551. 


6906. Add, Annotation :■ — Apld* Perry v. Equitable 
Life Assce. Society of U.S.A. (1929), 45 
T. L. R. 468. 

6907. Add, AnnotcUion : — Refd. Re Visser, Holland 
V, Drukker, [1928] Oh. 877. 

I 6916. Add. AnnotcUiona :-^Consd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Refd. Lazard Bros, & Co. v. Midland Bank, 
Ltd. (1932), 148 L. T. 242. 

6917. Add. Annotation : — ^Apld. Perry v. Equitable 
Life Assce, Society of U.S.A. (1929), 45 
T. L. R. 468. 

6917a. As to law of Russia.] — Perry 

V, Equitable Life Assce. Society op United 
States op America (1929), 45 T. L. R. 468. 

6918. Add, Annotations: — As to (1) Refd. R. v. 
Moscovitch (1927), 138 L. T. 183. As to (2) 
Consd. Buerger v. New York Life Assce. 
(1927), 96 L. J. K. B. 930. Refd. Lazard 
Bros. Sd Co. V. Midland Bank, Lid. (1932), 
49 T. L. R. 94. 

6923. Add. Annotation : — Refd, Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6928. Add. Annotation : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6937a. .] — Reaps, were jointly bound to fulfil 

the obligations contained in leases of pre- 
mises in Santiago de Chile granted by the 
X)redecessors in title of applts. The leases 
provided the following way in which the 
rents should be payable : “ Payment shall 
be effected monthly in advance in Santiago 
de Chile on the first day of each month by 
first-class bills on London.’* In 1931, Chilean 
legislation supervened which resps. main- 
tained prevented them from acquiring foreign 
exchange in Chile or from paying the rents 
in Chile by drafts on London without the 
authorisation of the committee established 
by the legislation to control exchanges, & 
that requests by them for such authorisation 
from time to time had been refused by the 
committee. The Chilean legislation estab- 
lished a control of international operations 
of exchange &; the transfer of funds abroad, 
entrusting such control to a committee or 
commission. The legislation defined inter- 


PART XI. SECT. 3. 

6869 Vi. .) — The canon 

law of the Homan Catholic Church is 
foreigm law, which must be proved as 
a fact & by the testimony of expert 
witnesses acoordinff to the well -settled 
rules as to proof of foreiern law. The 
loreifrn law applicable to a case must 
be taken from the statement of the 
expert witness as to what the law is, 
& not from text-books or codes 
referred to by him. — O’Callaghan 
V . O’Sullivan, [1925] 1 I. K. 90.— ^IR, 

PART XI. SECT. 4, SUB-SECT. 2. 

6890 XV, .] — The genera^ 

foreign law is presumed to be the 
same as our own ; the onus of 
proving that it is different is on those 
who contend that it is. — K ey v. Key, 
[1930] 3 D. L. R. 327 ; 65 0. L. R. 
232. — CAN. 

PART XI. SECT. 5. SUB-SEOT. 2. 

• I. .] — The opinion of a 

lawyer alone does not prove the law — 
he must be In a position to testify that 
such is in fact the law. — W kstgate v. 


Harris. [1929] 4 D. L. R. 043 ; 64 
O. L. R. 358.— CAN. 

a i. — The Crown in 

a trial for bigamy oaUed a Roman 
Catholic priest, a native of Yugoslavia, 
who produced what purported to be a 
certified extract from the marriage 
register of a parish in Yugoslavia, 
showing an ennr which the accused 
admitted was that of his own marriage 
with a woman in that country. The 
witness himself had not officiated at 
the ceremony. He stated that he was 
well acquainted with the priest who 
had issued the oertfficate, & that he 
could Identify the signature thereon. 
The identity of the parties was 
established : — Held : the priest, who, 
on being recalled, stated that the 
parish priest was paid a fee by the 
Government for keeping the renter 
&: issuing oertliloateB of marriage &; 
that such certfficates were accepted in 
the Ota. of Yugoslavia in proof of the 
marriage, was an expert qualified to 
testify as to the marrlaro law of 
Yugoslavia. — R. v . Ilich, [1935] N. Z. 
L. R. 90.— N-Z. 

b i, — Foreign law, being 
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a question of fact, must be proved as 
any other fact by a competent & 
qualified witness. Any person whoso 
occupation makes it necessary for him 
to have knowledge of the law of such 
foreign country may be a competent 
& qualified witness, the competency 
& qualification being a matter for the 
appreciation of the ot. — Hanson v. 
Collette (1931), 5 M. P. R. 363.— 
CAN. 

b il. Bolder of position requiring 

knowledge of law,] — In order to prove 
the law of a foreign country it is not 
necessajry that the witness should be a 
lawyer actually practising his pro- 
fession in that country ; but, inasmuch 
as foreign law is a question of fact 
which must be proved as any other 
fact by a competent & qualified wit- 
ness, any iierson whose occupation 
makes it necessary for him to haVo 
knowledge of the law of such forelm 
country may be a competent & quali- 
fied witness, the competency 5c qualifi- 
cation of such witness being a matter 
for the appreciation of the ot. — Gold 
V . ReinblaTT, [1929] 1 D. L. R. 959 ; 
S. C. R. 74 ; dffg.. 45 Que. K, B. 136; 
revsg ,, Que. S. 0. 17. — CAN. 
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national exchange transactions as “ the pur- 
chase & sale of all kinds of currency & gold 
in any form &; the hills of exchange, cheques, 
drafts, letters of credit, telegraphic orders, & 
document of any other natui'e requiring the 
transfer of funds from Chile or vice versa.” 
Conflicting evidence by Chilean exports wa§ 
given as to the meaning in Chile of first-class 
bills on London. The evidence accepted was 
that “ payable in Chile in first-class bills on 
London ” had a special mercantile meaning 
in Chile, namely, “ bills drawn in Chile by 
one or other of a select list of bankers & 
mercantile houses in Chile upon one or other • 
of a select list of bankers & mercantile houses 
in London ” & these were known technically 
as F. C. L. bills. An advocate in Chile who 
had been Minister of Justice gave evidence 
that the F. C. L. bills came within the mis- 
chief of the Chilean legislation : — Held : 
(1) the conditions precedent to the admis- 
sibility of evidence as to the meaning in Chile 
of first-class bills on London had been ftil- 
fllled, namely, the evidence did not conflict 
with a statutory definition, was of a usage 
common to the place in question & ex poinded 
without contradicting the terms of the con- 
tract ; (2) though witnesses could be called 
to prove foreign law, the ct. was at liberty 
to look at a translation of the passages in 
question & to consider what was their proper 
meaning, but the ct. would have regard n<it 
only to its own view of the foreign law but 
to the interpretation put upon it by a com- 
petent foreign authority. — De BetSche v. 
South American Stores (Gath Chaves), 
Ltd., (fc CiiiiAAN Stores (Gath & Chaves), 


Ltd., [1935] A. C. 148; 104 L. J. K. B. 101 ; 
1,52 L. T. 809 ; 51 T. L. K. 189 ; 40 Corn. 
Cas. 157, H. L. 

6957a. Document under seal of U.S.A. — Photo- 
static copy— Certlflcate of naturalisation.] — 

At the trial of applt., who was a British sub^ 
ject by birth, for an offence against art. 6, 
para. 1 (a) of Aliens Order, 1920, for 
making an untrue statement for the purpose 
of procuring a passport, the prosecution en- 
deavoured to prove by means of a photo- 
static copy of a certificate of naturalisation 
authenticated by the seal of the United 
States of America that applt. had lost hi.s 
British nationality. Applt. was convicted 
on both charges, <fc on appeal it was conceded 
by the Crown that the document ought not 
to have been admitted in evidence, inasmuch 
as the mode of authenticating the document 
did not fulfil the requirements of Evidence 
Act, 1851 (c. 99), s. 7 : — Held : though the 
prosecution might have proceodi3d at the trial 
on the basis that under Aliens Restriction 
Act, 1914 (c. 12), s. 1 (4), the burden of 
proving that he was not an alien lay on 
applt., they had not taken this course, but 
had themselves accepted the burden of proof 
& endeavoured to discharge it by putting in 
evidence an inadmissible document, accord- 
ingly the conviction must be quashed. — R. 
V. JBeadon (1938), 24 Cr. App. Rep. 59, 
0. C. A. 

6957b. Secondary evidence -When admissible. 1- 

FINSK’A ANGEARTYCiS A/B ?\ HaRTNC HroS. 
A Co., Ltd. (1987), 157 L. T. 5S5 ; 51 J.. H. 

147 ; SI Sol. Jo. 1022. 


PART XI. SECT. 8. SUB-SECT. t. 

6939 xi. .] — Tilton v. McKav 

(1874), 24 C. P. 94.— CAN. 

PART XI. SECT, 10. 

s V. Who may refer — Lord Ordinary,] 


— Held : while it was to a “ .superior " 
ct. of another part of the Dominions 
that a remit in terms of British Law 
AHcertalument Act, IS.OB, s. 1, fell to be 
made, nevertheless the Interlocntor 
making the remit, in view of the 


expression “ any ct."* in sect. I, might 
competently be pronounced by a J^ord 
Ordinary without the intervention of 
the Inner House. — JVIaco.misii'h Exons. 
V. Jones, 11932] S. C. 108.— SCOT. 
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Vol. 3EXin. Cases 4a— 160. 


EXECUTORS AND ADMINISTRATORS. 


Part I. — The Office of Executor or Administrator. 


4a. Limitation of number— Appointment of four 
general executors — ^Limited appointment of 
fifth — Invalid.] — A testator by his will ap- 
ointed four persons as exors. & trustees of 
is will, & after certain bequests appointed 
a, fifth person literary exor. in respect of 
certain papers. The usual exors.’ oath was 
sworn by the four general exors. for the 
purpose of a grant to them of the estate save 
& except the papers in respect of which the 
fifth person was appointed literary exor. 
The oath was refused by the Registry on the 
groimd that by reason of Jud. Act, 1925 
(c. 49), s. 160, one of the five exors. must 
renounce. The exors. applied to the ct. 
asking that the oath tendered by them might 
be received : — Held : as the oath asked in 
effect for grants to five exors. it contravened 
Jud. Act, 1925 (c. 49), s. 160, ought not 
to be received. — In the Estate of Holland, 
(lOliBJ AIJ E. R, 13 ; 105 L. J. P. 113 ; 155 
L. T. 417 ; 53 T. L. R. 3 ; 80 Hoi. .Jo. 8.38. 

10. Citations : — For “ 3 PhiUim.” read “ 8 
Phihim.” 

16. Add. Annotation : — Refd. Palin v. Ponting, 
[1930] P. 185. 

17a. .] — In the Goods of Evans (1923), 128 

L. T. 669. 

17b. Appointment written In margin.] — An 

appointment of exors., written vertically in 
the margin of a will, excluded from the 
rebate, there being no signature at the 
ottom of the clause in the margin. — In the 
Goods ofTooKEY (1847), 5 Notes of Cases, 386. 

54a. S. P. In the Goods of Coles (1871), L. R. 2 
P. & D. 362 ; 41 L. J. P. ^ M. 21 ; 25 
L. T. 852 ; 36 J. P, 120 ; 20 W. R. 214. 

AnThotation : — Refd. Foundling Hospital tJ. Crane (1911), 105 
L. T. 187. 

63a. .] — In the Goods of Way, 

[1901] P. 345 ; 71 L. J. P. 13 ; 86 L, T. 643 ; 
17 T. L. R. 758. 

183. Add. Annotation : — Folld. Re Hack (A.) 
(1930), 169 L. T. Jo. 284. 


la. Effect of death of husband In wife’s life- 

time.]—!^ Hack (A.) (1930), 169 L. T. Jo. 284. 
la. Grant to trustees of settlement as special 
executors — Incapacity of one — Fresh grant to 
continuing special executor — Jointly with 
ordinary executor.] — Probate of the will of 
deceased was granted to A. B. his exor. 
save & except settled land vested in deceased 
settled previously to his death & not by bis 
will. Deceased appointed no special exor. 
At his death the tnistees of the settlement of 
the land were C. D. & E. F., &; a grant of 
probate was made to them as special exors. 
limited to the settled land. Before the 
administration of the estate was complete, 
C. D. became incapable of acting in the 
trusts & A. B. was appointed in his place 
for the purposes of the Settled Land Act, 
1925. On motion to revoke the grant of 
probate to the special exors. & for a fresh 
' grant limited to the settled land to E. F. 
along with A. B. : — Ordered that the grant 
of probate limited to the settled land be 
revoked fresh probate granted to E. F., 
power being reserved to C. D. to apply for 
probate on his recovering capacity, & it was 
further ordered under Administration of 
Estates Act, 1925 (c. 23), s. 23 (2), that A . B. 
be appointed as a special personal repre- 
sentative in respect of the settled land 
jointly with E. F. & that the grant to E. F. 
after it had passed the seal be noted accord- 
ingly, the security, if any, to be given by 
A. B. to be settled by the registrar. — In the 
Estate 0 / Clifton, [1931] P. 222 ; 100 L. J. P. 
121 ; 146 L. T. 14 ; 47 T. L. R. 618. 

134b. Reservation of power to 

apply on recovery of capacity.] — In the Estate 
of Clifton, No. 134a, ante. 

134c. Application to Ohancery 

Division for leave to apply to Probate Division.] 
— Be Clifton, Duckworth v. Fair, [1931] 
W. N. 202. 

160. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 


PART I. SECT, 1. 

■X. Nature of o3ce .] — The office of 
exor. is an adminiatrativo appointment, 
not a benefit, & a widow who has been 
appointed oxtrix. under her husband's 
will is not bound to elect between 
oooopting the office & claiming her 
legal rights. — Smart v. Smart, [1926] 
S. C. 392.--S0OT. 

PART I. SECT. 2, SUB-SECT. 1. 

sy. Public Trustee.] — Testator, domi- 
ciled In the Irisb Free State, appointed 
the Public Tnistee to be his exor. & 
trustee : — Held : neither the Irish 
Public Trustee nor the English Public 
Trustee could aoc^t the appointment. 
*— In the Goods of Lkeson, [19281 I. B. 
168.~-IR. 

PART I, SECT. 3. SUB-SECT. 

8K. Eight of testator to delegaie.y*- 
The power of appointing exora, may 
lawfully be delegated, & the time 
during which they are to act may be 
VtmitM either as to beginning or end.— 


Re Clkohorn. [1931] 2 D. L. B. 865 ; 
O. B.. 31.— CAN. 

PART I. SECT. 8, SUB-SECT. 2.— 
A. (a). 

42 V, .] — Testator be- 

queathed two farms of land to F. & T. 
In trust for his wife & family ; he 
directed that the farms should bo sold 
& that the proceeds should be divided 
by his exors. The will contained no 
appointment of exors. *. — Held : that 
F. & T. were entitled to probate as 
exors. according to the tenor. — In the 
Goods of Dbumm, [1931] N. I. 12.— IR. 

47 i. S'. P. Be Maurat Estate 
(Saak.), [19271 3 W. W. B. 18.— CAN. 

PART I. SECT. 8, SUB-SECT. 2.— 
A. (b). 

so. Vnirersai legaise — Trust to diMe 
between legatee d: others.]— A will 
iNeading, “ I bequeath all my estate 
to Mrs. S. to he divldc3d etiually among 
Min. S, & her brothers & Bi«tcr .* — 
Held : not to constitute Mrs. S. an 

1 


extrlx. according to the tenor of the 
will.— Be McMillan, [1925] 3 W. W. If. 
584.— CAN. 

PART I. SECT. 4, SUB-SECT. 1.— A. 

•d. Appomiment of executors for N ew 
Zealand property <S: executors for English 
property — Probate, granted to New Zea^ 
land exeerdors. }— Where testator dies 
domiciled in England, leaving property 
In New Zealand in England, & having 
by Kia will appointed separate exors. 
to deal with his New ZetiJand <Sc hia 
English property, a ot. in New Zealand 
may grant probate to the Now Zciiland 
exors. in ruspe(‘t of fho property within 
the ^irlsdietion. reserving leave to the 
English oxora. to apply in England for 
probate in respect of the remainder of 
the property. For the purpose of 
facilitating the latter appln. the Now 
Zealand cl. may permit the removal 
from Its file of the original will upon 
condition that an exact copy of such 
will, certified by the Registrar, be left 
upon the file of the local ct. — Re 
Wwghton, [1029] N. Z. h. B. 964—1 
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151. Add, Annotation : — Retd. Jenkuis v, Jenkins, 
[1928] 2 K. B. 601. 

152. Add, Annotations : — Apld. Re Oomberbach. 
Saunderson v, Jackson (1929), 73 Sol. Jo. 403, 
Refd. Jenkins r. Jenkins, [1928] 2 K, B. 501. 

163. Add, Annotation : — Generally, Held. Jenkins 
V, Jenkins. [1928] 2 K. B. 601. 

154a. Appointment of one of several makers of 

promissory note.] — During the lifetime of 
testator the exor. named in his will three 
other persons made a joint & several pro- 
missory note payable to him. After the 
death of testator & probate of the will the 
exor. brought an action on the promissory 
note against one of the other makers thereof : 
— Held : the action was not maintainable, 
inasmuch as the effect of pltf.’s appointment 
as exor. was ( 1 ) at common law that the debt 
was discharged by release at the dat/C of the 
death of testator, & (2) in equity that it was 
discharged by payment at the date of probate, 
so that in either case the debt had ceased to 
exist before the action was brought. — 
Jenkjns V, Jenkins, [1928] 2 K. B. 501 ; 97 
L. J. K. B. 400 ; 139 L. T. 119 ; 44 T. L. R. 
483 ; 72 Sol. Jo. 319, D. C. 

165a. Appointment of wife of debtor.] — Re 

Price, Price v. Price (1879), 11 Ch. D. 163 ; 
48 L. J. Ch. 478 ; 40 L. T. 608 ; 27 W. R. 
698, C. A. 

165b. .]“~-.Tenkin8 V. Jenkins, No. 154a, ante. * 

181a. ^ After intermeddling.] — An indi- 

vidual & a bank having been appointed exors. 
& trustees under a wUl, the individual exor. 
intermeddled technically with t)ie estate, & 
both of them subsequently refused to act as 
exor. or prove the will. By a codicil testator 
dii’ected that in the event of a “ vacancy ” 
occurring “in the office of the individual 
exor. & trustee whether from death, resigna- 


tion, refusal to serve, inability to act, or 
otherwise,’* one of two named persons, in 
the order named, should fill the vacancy, 
^he first named person renounced : — Held : 
the ct. was entitled to appoint one of the 
substituted exors. & probate was granted 
to the second named person on his applica- 
tion. — In the Estate of Freeman (1931), 146 
L. T. 143 ; 48 T. L. R. 1 ; 76 Sol. Jo. 764. 

209a. S. P. Anon. (1806), 12 Ves. 4 ; 33 E. R, 2. 

Annotation : — Refd. Browell u. Reid (1842), 11 L. J. Ch. 272. 

238. Add, Annotation : — Consd. In the Estate of 
Dinshaw, [1930] P. 180. 

258. Add, Annotation : — As to {!) Refd. Jenkins v, 
Jenkins, [1928] 2 K. B. 501, 

296. Add, Annotation : — Refd. Re City Equitable 
Fire Tnsce., [1925] Ch. 407. 

425a. Exercise of option to purchase by surviving 
partner — Notice to executor before probate — 
Validity.] — Under a partnership deed the 
surviving partner had an option of acquiring 
the deceased partner’s interest at a valuation 
on hivS giving to the “ personal representa- 
tives ’’ of the deceased partner notice within 
three months from the death of such partner. 
The notice was given within the time, but 
before the exors. had obtained probate : — 
Held : the notice was properly given, & 
the option had been dulv exercised. — 
Kelsey v, Kelsey (1922), 91 L. J. Ch. 382 ; 
127 L. T. 86. 

427. Add Citations : — Moore, K. B. 146 ; sub 
nom, Russel v. Prat, 1 And. 177 ; on appeal 
(1589), 1 Leon. 193, Ex. Ch. 

492. Add. Annotation: — .4s to (2) Refd. Macleay 
r. Treadwell, [1937 J A. C. 626. 

493. Add. Annotation : — Refd. Re Wells, Swin- 
bume-Hanliam v. Howard, [1933] Ch. 29. 

677. Add, Annotation : — Refd. Re Simms, Ex p. 
Trustee, [1934] Ch. 1. 


PART I. SECT, 9. 

202 i. Jurisdiction to release — Surro- 
gate court,] — A Hurrograte ct. Judge has 
no power to make an order releasing 
exors. “ from their exorshlp,*' — Re 
Denton Estate (Sask.), [1926] 3 
W. W. R. 186.-~CAN. 

0 i. .] — Under the discretionary 

power given him by 'rnistee Act, 
li. S. S., 1920 (c. 75). 8. 71, the judge 
appointed a judicial trustee in place of 
ail extrix. — S mall v. Packard, [1925] 
1 W. W. R. 89 7. --CAN. 

1 (p. 46) i. Executor — Desiring 

to he released — Co-executor necessary 
•party,] — When Home of several oo- 
exors. apply to be released from the 
trust, tlie ct. will require the other co- 
exors. to bo brought before the ct. 
before they will refer it to a master to 
report on suitableness of persons to be 
substituted. — Re Tobin’s Estate 
(1858), 3 N. S, n. (2 Thom.) 338.— CAN. 

1 (p. 46) li, Conduct of co- 

executor prejudicial to trust property .] — 
On the appin. of an exor. held that an 
order should go for the removal of his 
CO -exor. on the ground that the latter’s 
conduct had been such as to 
endanger the trust property, although 
nothing In the nature of framl or dfis- 
honosty was Imputed against him. — 
Re SOMKiiSET Estate, fl028I 2 
W. W. R, 697 ; 40 Man. L, R, 566.— 
CAN. 

86. Contested motion — Costs of ,] — 
The coats of a contested motion, for 
the removal of an administrator &c 
the appointment of another In his place, 
should not be taxed as between solr. 
& client. — Re Gammon Estate, Patnb 
V. Gammon, [1927] 2 D. L, B. 605 ; 


[1927] 1 W. W. R. 500 ; 38 B. C. R. 
153,— CAN. 

sf. Order for made upon originating 
notice — Direction to pass ncamvls — 
ct* replace trust fund.] — An order under 
Trustee Act, R. S. O. 1927. c. 150, s. 36, 
for the removal of an exor., may now 
be made summarily upon originating 
notice. An order removing an exor. 
& trustee lilrected him to pass his 
accounts. It was not denied that he 
was liable for the loss or jeopardy of a 
considerable sum of money. He made 
« claim for the statutory compensation 
for his services which was nut admitted ; 
& he was required, pending the taking 
of the accounts, to replace the trust 
fund for which be was not able to show 
any security in hand. — Re PATTEiiaoN, 
[19281 3 D. L. II. 197 ; 62 O. L. R. 
255.— CAN. 

PART I. SECT, 10, SUB-SECT. 1.— €. 

274 ia. S. P. Public Trustee v. 
Registrar-General of Land, [1927] 
N. Z. L. R. 839.— N.Z. 

PART I. SECT. 12. SUB-SECT. 1. 

Bg. What amounts to renunciation — 
Right reserved to infant to come in <C* 
prove.] — Probate was granted to adult 
exors.. reserving to Infant exor. a 
right to be admitted to executorship 
upon attaining majority ; — Held : as 
the infant exor. had not declined to 
prove the will, & his right to prove was 
reserved to him by the letters probate, 
bis minority did not prevent his taking. 
— Wf Gbacey (1928), 63 O. L. R. 218.— 
CAN. 

PART L SECT. 12, SUB-SECT. B.— A. 

4 1. — —.] — The ot. In a proper case 


will allow an exor. who has ronoimced 
Ijrobate to retract his renunciation. — 
Re Poster, [1930] N. Z. L. K. 60.— 

N.Z. 

PART I. SECT, 13, SUB-SECT. 2. 

n i. .] — The exor. named 

in a will represents the ostat/C of 
deceased for all purposes, oven before 
probate of the will is taken out. The 
taking out of probate establishes the 
will from the date of the death of 
testator. & thei'eby all Intermediate 
acts of the exor. in oonnection with the 
estate are validated. — Meghraj v. 
Krishna Chandra Bhattaoharji 
(1923), I. L. H. 46 All. 286.— IND. 

r i. -- — .] — Re Croft Estate, [1937] 
1 W. W. R. 463 ; 51 B. C. R. 359.- - 
CAN. 

PART 1. SECT. 13, SUB-SECT. 8.— B. 

471 f. General rule.] — Although an 
exor., who elects to act, may be sued 
before probate, the ot. has no juris- 
diction over a person as exor,, who has 
obtained a grant of probate in a foreign 
country, unless there were assets of 
testator within the jurisdiction at the 
time ot his death, In respect of which 
the ct. may reasonably aBsumo that the 
exor. will clothe himself in due course 
with the necessary representative 
character by an application for piobato 
or the reseuling of the foreign probate. 
— Nagel v. Hough (1927). 27 8. R. 
N. 8. W. 418 ; 44 N. S. W. W. N. 121.- - 
AUS. 

PART I. SECT. 14, SUB-SECT. 8.— A. 

bi. .] — Letters of administration 

relate back to the death of the Intesta te 
BO as to enable the administrator to 
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Part II. — Probate and Letters of Administration. 


701. Before this case add : — 

Grant of probate or administration where no 
estate.] — See Administration of Justice Act, 
1925 (c. 55), s. 2 (1). 

718a. .] — Chambeblajn v. Agar 

(1813), 2 Ves. & B. 269 ; 35 E. R. 317. 

Annotation : — Refd. Briggs r. Ponay (1849), 3 De G. & Sra 
525. 

734a. .] — In the Goods of Sergeant 

(1872), 20 L. T. 669 ; 36 J. P. 696 ; sub nom. 
In the Goods o/ Serjeant, 20 W. R. 872. 

771a. Letters referred to must be produced 

or accounted for.] — On an application for 
leave to depose as to the deatn of a person 
who had disappeared, the affidavit of appct. 
referred to letters from that person which 


were not produced or accounted for, &; did 
not explain the delay which had occurred 
in making the application, & there was no 
corroborative statement of belief of the 
death : — Held : the hearing must be ad- 
journed for a further & better statement. — 
In the Goods of Clarke, [1896] P. 287 ; 00 
L. J. P. 9. 

774a. S. P. In the Goods of Barber (1880), 11 
P. D. 78 ; 50 L. T. 891 ; 35 W. R. 80. 

I 784. Add, Anyiotation : — Refd. Lai Chand Marwari 
V. Mahant Ramrup Cir (1925), 42 T. L. R. 
159. 

858. Citation : — For “ 31 Ch. D. 177 ” read “ 24 
Ch. D. 177.” 


bring action in respect of matters done 
between the death & his appointment. 
— Dok d. MoKinlat V. Eliaott (1851), 

3 Nfld. L. K. 180.— NFLD. 

PART I. SECT. 14. SUB-SECT. 3.— 
B. (b). 

•h. Liability on agreement — Entered 
into before grant,] — Larky v. Baker 
(1902), 7 Terr. L. R. 145.— CAN. 

Bk. Action on life assurance policy .] — 
Pltf., the only child of J., who on 
Sept. 30, 1920, as the result of an 
accident, died. Intestate & a widower, 
commenced this action on Nov. 26, 
1926, upon an accident insurance 
policy Issued by defta. upon the life 
of J. Pltf. was not named as bene- 
ficiary in the policy. On May 9, 1927, 
while the action was pending, pltf. 
obtained from a Surrogate Ct. letters 
of administration to the estate of J., &, 
when the action came on for trial, in 
1928, applied for leave to amend the 
proooedings by describing himself as 
the administrator of the estate of J. : — 
Held : the amendment should be 
allowed & pltf. awarded judgment for 
the amount of the policy. The letters 
of admini.stration related back so as to 
validate the action already commenced 
by pltf. — Johnson v. General Acc. 
AssVe Co., [1929] 1 D. L. 11. 597 ; 
63 O. L. R. 296.— CAN. 

PART I. SECT. 16, SUB-SECT. 2. 

g i, ,j — Held : the sale of the 

reversion In a term of years, under a 
a. fa, on a judgment against an exor. 
de son tori, was a valid sale os against 
tbe rightful administrator. — Bain v, 
McIntyre (1867), 17 C. P. 500. — CAN. 

603 i. When binding — When lawful,] 
— An exor. de aom tort is not necessarily 
a wrong-doer & his possession cannot 
always be r^arded as wrongful at its 
Inception. His intentions m respect 
of the acts attributed to him must be 
taken into account, to determine when 
the conversion took place & as on what 
date liability Is to be fastened on him. — 
ShiVaprasao Singh v. Prayaoko- 
ftLARE Debee (1933), X. L. R. 61 Calc. 
711.— IND. 

618 i. Rights of buyer from executor 
de eon tort ,] — Trusts &. Guarantee 
Co. V. Nelson, [19301 3 W. W. R. 241 ; 

4 D. L. R. 1032 ; revsg,, [1930] 3 
D. L. R. 985.— CAN. 

b1. On whom binding — Third party — 
Estoppel.}— Where a buyer of goods 
under a conditional sale agreement 
induces a buyer of the same goods from 
him under a similar agreement to 
deliver up the goods to the exor. de 
son tort or the original seller in settle- 
ment of his, the first buyer^s olaim, he 
wUl not be allowed, in an action against 
such second buyer, to deny the 
authority of tbe exor. de son tort to 


take over the goods. — Larson v. 
Coates (Bosk.), [1926] 4 D. L. R. 561 ; 
[19261 3 W. W. R. 397.— CAN. 

am. Administrator of estate — 

Onus on administrator.] — Deft, had 
bought throe horses & other animals 
imder a conditional sale agreement. 
The present action was brought by 
the administrator of tbe seller for the 
balance due under the agreement. 
Deft, pleaded that the exor. de son tort 
of the seller had taken the horses in 
satisfaction of the indebtedness out of 
tbe possession of a man to whom deft, 
had sold them. The authority of the 
exor. de son tort to take the chattels 
& so bind the administrator was 
established by a prior decision in an 
action by the deft, herein against the 
buyer from him. There was no evi- 
dence herein os to what the exor. 
de son tori did with the chattels : — 
Held : the burden of proving that the 
exor. de son tori had complied with the 
terms of the agreement & of Conditional 
Sales Act as to retention of the chattels 
ifc notice of their sale was on pltf. 
herein, the administrator. — National 
Trust Co., Ltd. v. Larson, [1928] 
3 W, W. R. 723.— CAN. 

PART I. SECT. 15, SUB-SECT. 4.— 
B. (a). 

m i. .] — In an action by a 

creditor of a deceased against an exor. 
de son tort it is proper to sue deft, as 
executor as well as personally , it if 
pltf. establishes his claim the Judgment 
should be that the amount thereof be 
paid out of the asseta of deceased, if 
deft, have so much, &, if not, then out 
of deft.’s personal assets. — Burns P. 
& Co. V. CZERNIJ, [1928] 4 D. D. R. 
854 ; [19281 3 W. W. R. 294.— CAN. 

PART II. SECT, 1, SUB-SECT. 1.— 
A. (a). 

697 i. Construction of documents — 
Only for purposes of admission to pro' 
bate.] — Nandkishore Lal v, Pasupati 
Nath Sahu (1928), I. L. R. 7 Pat. 39C. 

—IND. 

sd. Will already administered — Not 
matter of constructiAm,] — Testator had, 
by his will, bequeathed his farm to his 
son J. on condition that be should 
reside on the farm & assist in the 
management thereof until he attained 
twenty years, with a gift over to 
testator’s son W. in the event of this 
condition not being fulfilled. In 1928 
J. attained twenty-one years, where- 
upon the surviving trustee of the will 
gave him possession of the farm. On 
the death of J. in 1930, W. brought a 
summons for the construction of the 
will. It was contended that J. was 
not entitled to the farm by reason of 
the fact that he had failed to comply 
with the conditions of the bequest. 

3 


Pltf. submitted that the ct. had juris- 
diction to determine the matter either 
under K. S. C., Ord. 54a, r. 4 or Ord. .55. 
r. 4 : — Held : the trustee having 
administered & allowed J. Into i>oh- 
session the question at Issue was not a 
proper one to be determined on an 
ori^nating summons either as a matter 
arising In the administration or upon 
the construction of the will. — VVioht- 
MAN V. Cousins, [19311 N. I. 138; 
affd., [1932J N. I. 61.— IR. 


PART n. SECT. 1, SUB-SECT. 1.— 
A. (b). 

703 i. Eor letters of administration 
— Grant required to assist jirosecuiion 
of claims abroad. ] — It is not the duty of 
the ct., by determining the abstract 
question who is the deceased’s proper 
representative, to assist such repre- 
sentative to prosecute claims to titles 
& property abroad . — In the Goods of 
OAivn’BELL Wilson, [1929] S. R. (Q.) 
59.— AUS. 


PART 11. SECT. 1, SUB-SECT, 1.— D. 

0 i. .] — The judge of a Surrogate 

Ct. cannot adjudicate on a claim to 
moneys of a deceased person under an 
alleged donatio mortis causd. — Re Gra- 
ham (1911), 25 O. L. 11. 5.— CAN. 


PART II. SECT. 5, SUB-SECT. 1. 

sg. Will mutilated — By accident .] — 
Testator made a 'will, wbloh was dis- 
covered, a year after his death, muti- 
lated hy the destruction of parts 
thereof containing certain words of the 
will. The state of the wUl when dis- 
covered was due to the way in which 
it had been kept by testator. Testator 
bad also made a draft will, as well os 
a pretended will, but no copy of his 
last will, & no oral evidences as to the 
precise form of the last will as It stood 
before becoming mutilated was forth- 
coming. The ct. made an order for 
probate of the will, in so far as the 
same was legible, & so far ns the same 
was Illegible, in the words & figuros 
contained in a copy of the will which, 
as regards the inissJ ug portions, had 
been reconstructed from the cojitoxt 
of the will, from the draft will A from 
the pretended \vill.~-yn the Goods of 
Wright (1908), 44 I. L. T. 1.37. — IR. 

glc. JnfrtUionally.} — Testator 

made a will. SubsequenMy he stated 
to w’^nosses that l«e had cut a certain 
boncficiary out of his will. /Fo one of 
these witnesses, after having stated 
what he had done, he showed a strip 
of paper, which he Informed the 
witness was the pierce of his will which 
ho had cut out, & which he thereupon 
threw into the tti’e, where the witness 
saw it burning. After his death, on 
the will being opened, it W6i8 found to 
have a piece out out of It, Probate 
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884. For “ WIU proved in France.]” 

read “ — — WUl proved In France.]*^ 

885* Fop “ ^ .]** read ** 

902. Add* Annotation : — Refd, Smith v, Thompson 
(1931), 146 L. T. 14. 

911a. Who Is — Holder ol ofOce anointed 

executor.] — ^Where the holder of an office has 
been appointed exor., the person entitled to 
probate is the holder of that ofifice, not at 
the time when the will was executed, but at 
the date of testator’s death . — In the Estate of 
Jones (1927), 43 T. L. R. 324. 

912. Add* Annotation : — Consd. In the Estate of 
Dinshaw, [1930] P. 180. 

919a. Power to act as executor given by Act 

of Irish Free State.] — By Public Trustee Act, 
1906 (c. 65), & Ihiblic Trustee (Custodian 
Trustee) Rules, 1926, r. 30, made thereunder, 
a corpn. constituted under the law of the 
United Kingdom or any part thereof & having 
a place of b\isiness there & empowered by ite 
constitution to undertake trust business 
within the meaning of Public Trustee Act 
&) the rules in question is expressly empowered 
to act as trustee &> exor. & administrator, & 
power to grant representation to a trust 
corpn. is conferred by Supreme Ct. of Judi- 
cature (Consolidation) Act, 1925 (c. 49), 
s. 161. By an Act of the Irish Free State 
passed in 1929, after the separation from 
Great Britain, the Bank of Ireland was for 
the first time authorised to act as exor. or 
administrator. The Bank of Ireland has 
places of business in Northern Ireland, there- 
fore in the United Kingdom. A testator 
domiciled in the Irish Free State, by his will 
dated in 1931, appointed the governor & 
CO. of the Bank of Ireland his exor. Amongst 
the assets was personal estate domiciled in 
England. As a preliminary to the issue of 
a grant of probate in England to the English 
estate the Bank moved for leave to swear 
by its representative that it fulfilled the 
definition of a “ corpn.** in the Acts & Rules : 
— Held : the Bank having been empowered 
to tmdertake the business in question only 
since the establishment of the Irish Free 
State, had that power within the Free State 
only & was not for the purpose of the motion 


a ** corpn. constituted under the law of the 
United Kingdom or any part thereof,’* & 
the motion accordingly failed* — Be BaniiOW 
(H. T.), [1933] P. 184 ; 102 L. J. P. 84 ; 149 
L. T. 456 ; 49 T. L. R. 544 ; 77 Sol. Jo. 624. 

924a. .]— Ct. of Probate Act, 1867 (c. 77), 

s. 73, confers wide powers on the ct. Under 
it an exor., not willing or competent to take 
probate, may be replaced by an administrator 
to be appointed by the ct., if it shall appear 
to be necessary or convenient by reason of 
special circumstances. Misfeasance on the 
art of an exor. with regard to the estate of 
is testator is a ground for proceeding under 
the sect., even after the exor. has inter- 
meddled. 

Exors. had intermeddled & neglected to 
prove the will, had made an agreement with 
the universal legatee that the will should not 
be proved. In passing them over the ct, 
ordered that a grant of administration should 
be made to a third person to be agreed upon 
by the exors. &; the legatee, or in default to 
be appointed by the ct. — In the Estate of 
PoTTiCARY, [1927] P. 202 ; 96 L. J. P. 94 ; 
137 L. T. 2.56. 

I 931. Add* Citation : — suh nom* In the Goods of 
HbtT, 6 Jur. 350. 

931a. Failure to prove will .] — In the 

Estate of Potticary, No. 924a, ante. 

931b, .] — Where property was left to an 

exor. in trust for a minor the ct. passed over 
the exor. without citation, on proof that 
his interest was adverse, that he had delayed 
obtaining probate &> that he was unfit, 
although he resided in England <fc apparently 
was competent &; not unwilling to act. — 
In the Goods of Ray (1926), 96 L. J. P. 37 j 
136 L. T. 640. 

Annotations : — Reid. In the Estate of Potticary, [1927] P. 

202 ; In the Estate of Leguia (1936), 105 L. J. P. 72. 

938a. .] — (1) No rule of the common law 

as to evidence is contravened by the admission 
of secondary evidence as to the contents of 
a lost document, & when the due execution 
of a no longer existing testamentary paper is 
established, & its contents ai*e shown to have 
included a clause revoking previous papers, 
those papers are no longer testamentary from 
the moment of such execution. 


decreed of the will in it8 mutilated 
condition. — In the- Goods of BKNTtJJY, 
11930] 1. R* 455.-~IR. 

PART II. SECT. 6. SUB-SECT. 5. 

1 1. PhotosUU copy.] — Pro- 

ooeditigB were instituted to prove a 
will in solemn form. The will had 
already been admitted to probate In 
England, & was deposited in the 
IMncinal Probate Registry of the High 
Ct., London. The ct. admitted a 
photostat copy of the will to probate, 
it having been sealed & certiaod. Such 
a document. If consisting of several 
pages, should be sealed on every page 
& certified on the last . — In the Godds of 
Traokt, Lkptnon V * Gbat, [1931] I. H. 
374.— IR. 

r li. — Will proved in Sweden. ] 

— When a will has been probated, or 
recognised as a valid will, in a juris- 
diction other than a British country 
or a State of the United Sta|^ of 
America, xirobate may be grantod by a 
Surrogate Ot. In Saskatchewan upon 
productioE of a oopv of the will & Of 
the decree of probate or other act of 
recognition thereof, & without requiring 


further evidence of Its validity. The 
extract in question herein, from the 
reooMs of a District Ot. in Sweden, & 
the sworn translation thereof, quoted in 
the judgment, held admissible in evi- 
dence on an appln. for letters of 
administration with the will annexed 
of the estate of a husband who with his 
wife had executed a Joint will in 
Sweden. — He Bsboman, [1928] 1 

W. W. R. 601.— CAN. 


r iii, proved in Scot- 

land.] — Re Glazy, 11928J 3 Dt L. R. 
971 ; [1928] 1 W. W. R. 974.— CAN. 


PART n. SECT, 6, SUB-SECT. 11. 
tn. Where suspicion arises only as to 
petrtiptlar wovmons.]-^ln all oases In 
which a will Is prepared under olroum- 
stances which raise the suspicion of the 
ct. that it does not express the mind 
of testator, It is for those who pro- 
pound the will to remove that suspicion, 
Sc It is only when that has been done 
that the onus is thrown on those who 
oppose the will to prove fraud or undue 
Infiuenoe. Where the suspiolon arises 
only as to one partioular provision 
whloh is severable, & that suspicion 
Is not removed the ot. cwi admic the 


rest of the document to probate. — 
Sabat Kumari Debi V. Sakhi Chand 
(1928), L. R. 66 Ind. App. 62, P. C.-— 

IND. 

PART II. SECT. 6, SUB-SECT. 1.— A. 

n i. .J — Probate may be 

granted to an oxttlx., even though 
at the date of testator's death & of the 
appUc9>tion she was resident out of the 
Jurisdiction of the ct . — JRe Waumv, 
[1926] N. Z. L. R. 729.— N.Z. 

n ii, Declaratory judgment.]— 

The High Ot. of Ontario has no juris- 
diction to pronounce a declaratory 
judgment that an exor. is entitled to 
probate. — v, ALEXAJsrnER 
(1911), 23 0. L. R. 396.— CAN. 

PART n. SECT. 8. SUB-SECT. 1.— C. 

r I, AUegaUon of undue in- 

fiuence .] — An allegation that the ap- 
pointment of a person as exor. under a 
will is invalid & ot no efleet because 
such pei*soo caused or procured the 
will to be written. Is Insufficient to 
sustain a dadm to set aside the appoint- 
ment* — R mith V. Bird 11924), 46 
N. L. R. 881.—$. AP. 



VoL AJUii. — Executors and Administrators. Oases 988a— 10811 


(2) Declar^^tions of testator made after 
execution of the will are not admissible as 
to the fact of execution itself, as tending to 
contravene the statutory requirements as 
to execution ; but they are cuimissible to 
prove the contents of a paper otherwise 
shown to have been properly executed, & 
no longer in existence* — Bakkwkll v. Babk- 
WBLL, [1928] P, 91 ; 44 T. L. R. 207 ; 72 
Sol. Jo. 09 ; mb nom. In the Estate of Bark- 
well, Barkwbll V. Barkwbll, 97 J. P. 
63 ; 138 L. T. 626. 

956a. ,] — Oakes v, Uzzbll, No. 968a, poeL 

962. Add, Annotation : — ^Hefd. Ahamath v» Sarifla 
Umma, [1931] A. C. 799. 

9gSa. .] — One of the attesting witnesses 

of the execution of a will must always be 
called by the party propounding the docu- 
ment. The attestmg witness is then the 
witness of the ct., & the party by whom he is 
called may cross-examine to disprove a 
sta^ment made, or evidence given by him, 
which appears to be hostile to due execution. 
—Oakes v, Uzzell, [1932] P. 19 ; 100 L. J. P. 
99; 146 L. T. 96; 47 T. L. R. 673 ; 75 
Sol. Jo. 643. 

970. Add. Annotation : — Consd. In the Estate of 
Musgrove. Davis v. Mayhew, [1027] P. 264. 

979. Add, Annotaiion : — Hefd. Ahamath v. Sariffa 
Umma, [1931] A. C. 799. 

986. Add, Annotation : — Refd. Palin v, Ponting> 
[1930] P. 185. 

991. Add, Annotations: — Consd. Neal v. Denston 
(1932), 48 T. L. R. 637. Refd. In the Estate 
o/Musgrove, Davis v, Mayhew, [1927] P. 264. 

992. Add, Annotation : — Refd. In the Estate of 
Musgrove, Davis v, Mayhew, [1927] P. 264. 

993a. .] — Where there is a defect in the 

attestation clause, the evidence of one 
witness is required. But where an affidavit 
is necessary to account for alterations, 
where two witnesses are required to make 
an affidavit, & these join in one affidavit, 
both shall depose to the execution (Sib H. 
Jekner Fust). — In the Goods of Batten 
(1849), 2 Rob. EccL 124 ; 7 Notes of Oases, 
288 ; 163 E. R. 1264. 

1011a. .] — In ike Goods of Brining 

(1870), 22 L. T. 630 ; 34 J. P. 694. 

1016. Add. Annotation : — Refd. Barkwell v. Bark- 
well, [1928] P. 91. 

1017. Add, Annotations : — Consd. Neal v, Denston 
(1932), 48 T. L. R. 687. Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 


1018. Add, Annotaiion : — As to (1) Refd. Barkwell 
0. Barkwell, [1928] P. 91. 

1019. Add, Annotations / — As to(l) Refd. Barkwell 
V, Barkwell, [1928] P. 91. Generally, Refd. 
In the Estate o/ Jessop (1924), 132 L. T. 31. 

1019a. .] — Circumstances in which the 

ot. win grant probate of the contents of a lost 
will. — Ee Spain (1915), 31 T. L. R. 435. 

1022a. — .1 — ^Barkwell v. Barkwell, 

No. 938a, ante. 

1031a. Will gnawed by rats.] — will torn 

in pieces with rats, if a stranger by laying 
the pieces together could make the devise 
appear, good ; if gnawed before the death, 
against the will. — Etheringham v, Ether- 
INGHAM (1646), Aleyn. 2 ; 82 E. R. 883. 

1031b. Belief that will useless.] — In the Goods 

of Legg (1848), 6 Notes of Cases, 528. 

Annotation: — Distd. Wharram v. Wharram (1864), 3 Sw, 
& Tr. 801. 

1031c. Accidental destruction.] — The ct. 

will not admit the draft of a will, which has 
been inadvertently destroyed, to probate 
on motion. — In the Goods of Body (1865), 
4 Sw. A; Tr. 9 ; 34 L. J. P. M. & A. 55 ; 164 
E. R. 1418. 

I Annotation .•—Apld. Be Salnsbury (1896), 12 T. L. R. 428. 

1031d. Destruction by third party — After 

testator’s death.] — A. devises lands to several 
persons, & after his death, one who was a 
friend to the heir at law, snatches the will 
out of the exor.’s hands & tears it in pieces. 
The pieces being gathered up, & stitched 
together, a bill was brought to establish the 
will, & decreed the devisees to hold & enjoy, 
& the heir to convey to them. — Haines v. 
Haines (1702), 2 Vern. 441 ; 23 E. R. 883 ; 
suh nom, Hayne v, Hayne, Dick, 18. 

Annotations : — Oonsd. Davies v. Evans (185! ), 4 De G. & Sm. 
440. Reid. Oowglll V. Rhodes (1863), 33 Beav. 310. 

1031e. -,]— A will destroyed after 

death of testator, who liad consented to its 
destruction before his death. A copy 
admitted to probate . — In the Goods of Carter 
^843), 2 Notes of Cases, 106. 

Armotations WTiauxam v. Wharram (1864), 3 Sw. 

8c Tr. 301. Reid. In the Goods of Legrg: (1848), 6 Notes 
of Oases, 528. 

1031f. Without testator’s knowledge.] — 

A will destroyed in the lifetime of testabor, 
but without his knowledge ; substantiated 
& admitted to proof. — Trevelyan v. Tre- 
velyan U810), 1 Phillim. 149 ; 161 E. R. 
944. 

Annotations: — DiStd. Wharram v. Wharram (1861), 3 Sw. 
Tr. 801. Refd. Lister v. Smith (1863), 3 Sw. Sz Tr. 232. 


PART n. SECT. 0, SUB-SECT. 3.— 

949 Ul. Attestation clause not 

read by witnesses ,] — A will was pre- 
pared for a testator by his brother, 
who was sole benefloiary. The wilj 
was witnessed in an hotel lonnise by 
two waiters, who gave evidence at the 
trial to the effect that the execution 
waa informal. The brother &: his wife, 
who were present at the time of the 
execution, gsve evidence to the effect 
that the wul had been duly execute. 
The evidence of the attestinff witnesses 
was found to be unreliable : — Hefei .• 
notwithstanding the attestation clause 
was not read by the attesting wit- 
nesses, the presumption in favom of 


due execution applied. AJso, no 
ground of suspioion being suggested, 
except that the will was prepared by 
& executed In the presence of the sole 
benefloiary, & there being no evidence 
to show that this benefloiary exerted 
any influence, the presumption was 
not dlsplaoed . — Be Spicer, ExsauTOR 
Trustee k Aobnoy Oo. of So am 
Aubtraha, Ltd. v . Morris, [1929J 
S. A. S. R. 28.— AUS. 


was refftsod.— E we.v (Deceased), 
[1927J N. Z. L. K. 881. -N.Z. 


\BT IL SECT. 6, SUB-SECT. 5.—A. 

dfaih of testator.] —On 
•oof of a lost wJ II by a rarbon copy 
'oduced by the soJr. who prepared the 
igln^l it is not necessary to prove 
at the original will waa in existence 
the date of testator’s death.— 
ihkkkM Estate (1033), G M. P, ft. 


IVRT U. SECT. 6. SUB-SECT. 3.— G. 

1002 1. Tetaior ieaf dumb .) — 
[roumstanoes in which probate or an 
leged will of a deaf Sc dumb person 


PART IL SECT. 6, SUB-SECT. 5.— B. 

1036 i. Proof of contents — Need of 
stringent proof,]-— He Perry 
D. L. R. 030 ; 66 0. L. R. 



Cases 1042— 1820a. English and Empire Digest Supplement, 


D. Oiher Cases, 

See case, infra, 

1042, Add, Annotation : — As to {!) Consd. In the 
Estate of Birkby (1929), 73 Sol. Jo. 656. 

1044. Add, Annotations: — As to (1) Apld. In the 
Estate o/Musgrove, Davis v, Mayhew, [1927] 
P. 264. As to (2) Apld, In the Estate of 
Musgrove, Davis v, Mayhew, [1927] P. 204. 
Generally, Refd. Smith v, Thompson (1931), 
146 L. T. 14 ; In the Estate of Musgrave, 
Tidy V, Musgrave, [1934] Oh. 402, n. 

1164. Add, Annotation: — Consd. In the Estate of 
Plant, WUd Plant, [1926] P. 139. 

1191, Add, Annotation: — Generally, Reid. Robins 
V, National Trust Oo., [1927] A. 0. 515. 

1247a. ,] — Lamkin v, Babb (1752), 1 

Lee, 1 ; 161 E. R. 1. 

1271. Add, Annotation : — Reid. Robins v. National 
Trust Co., [1927] A. 0. 515. 

1294. Add, Annotations : — Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 204 ; 
Robins v. National Trust Co., [1927] A. O. 
515. 

1301a. .] — Testatrix having directed the 

person whom she made her residuary legatee 
to prepai*e her will, he did so, but by mistake 
the name of one of the legatees was omitted. 
Subsequently she directed that three 
additional bequests should be inserted in the 
will, which the residuary legatee promised 
but neglected to do. The will was after- 
wai’ds read over to testatrix by the residuary 
legatee, having declared herself satisfied. 


she execut.ed it : — Held : although the 
residuary legatee was aware at the time of 
the execution of the will by t^tatrix, that 
her further instructions were not complied 
with, & that testatrix was ignorant of that 
fact, still in the absence of fraud on his part 
the will was entitled to probate. — Mitchell. 
V , Oard (1863). 3 Sw. & Tr. 75 ; 32 L. J, 
P. M. & A. 129 ; 6 L. T. 438 ; 27 J. P. 487 ; 
9 Jur. N. S. 673 ; 11 W. R. 773 ; 164 E. R. 
1280. 

Annotation OuaTdhoMae v, Blackburn (1806), 35 

. — Consd. In the Estate of 
Musgrove, Davis v, Mayhew, [1927] P. 264. 
Refd. Rabins v: National Trust Co., [1927] 
A. 0. 515. 

1310. Add, Annotation : — Refd. Re Beiliss, Poison 
r. Parratt (1929), 141 L. T. 245. 

1313a. .] — In the Estate of Austin 

(1929), 73 Sol. Jo. 545. 

1317. Add, Annotation : — As to (3) Refd. In the 
Estate o/ Musgrove, Davis v, Mayhew, [1927] 
P. 264. 

1318. Add. Annotation : — Refd. In the Estate of 
Musgrove, Davis v, Mayhew, [1927] P. 264. 

1320a. .] — Where a will is propounded 

by the chief beneficiary under it, who has 
t^en a leading part in giving instructions 
for its preparation <fe in procuring its execu- 
tion, probate should not be granted unless 
the evidence removes suspicion & clearly 
proves that testator approved the will. — 
VELLASAWMY SERVAI V SrVARAMAN Servai 
(1929), 57 L. R. Ind. App. 96, P. C. 


PART II. SECT. 6, SUB-SECT. 5.—D, 

sn. fVm in custody of English Probate 
Court — Sealed d? certified photographic 
copy.] — Prooeedinga wore Instituted to 

E rove a will in eolenm form. Tlie will 
ad already been admitted to probate 
in England & waa deposited in the 
Principal Probate Registry of the 
High Court, London. The English 
Probate ct., having been requested to 
allow the will to be produced at the 
trial of the action in the Irish Free 
State, refused, on the ground of 
abflonco of jurisdiction : — Held : 
secondary evidence of the will could 
bo given, & a sealed & oertifled photo- 
graphic copy was admitted. — L yons 
& BnKNNKRHASSETT V. CHALMEBS, 
11919] 1. R. 674.— IR. 

PART II. SECT. 6, SUB-SECT. 8.— A. 

so. Nature of proof retmired.] — The 
proof necessary to establish a will is 
not an absolute or conclusive one, but 
such proof os would satisfy a prudent 
man. — Suukndra Nath Chattkeji 
V. Jahnavi Charan Mukherji (1928), 
I. L. R. .56 Calc. 390.—IND. 

PART II. SECT, 6, SUB-SECT. 8.~B. 

1048 ii. .] — Whore a will is Im- 

peached on the ground that -testator 
was not at the time of its execution a 
person of testamentary capacity, the 
onus Is on those propounding the will 
to show that It was the will of the 
testator & that he was a person of 
testamentary capacity. — Painter v. 
Hodgkin (No. 2), [1935] 1 W. W. R. 
410.— CAN. 

1053 i. Wherever ground for 

suspicion.]— Ho WTK v. C'HATTEBTOn, 
[1926] N. Z. h, R. 695.— N.Z. 

1058 ii. .]— The burden of 

proof as to the execution Sl the testa- 
mentary capacity of testator at the 
time of the execution of a will lies upon 
its propounder w bo has to explain away 
the suspicious circumstances appearing 


in the case. — Surendra Nath Chat* 
TKRJi V. Jahnavi Charan Mukhkiui 
(1928), I. L. H. 56 Calc. 390.— CAN. 

1065 iii, .] — If a party pro- 
pounding a will for probate has satis - 
fled the ct. that testator executed it 
with <lue formalities, & that when he 
did so he was of sound & disposing 
mind & memory, had full knowledge & 
appreciation of its contents, actually 
comprehended what he was doing, the 
party propounding has fulfllled the 
onus upon him ; ho does not have to 
go farther & disprove or negative the 
alleged exorcise of undue influence or 
fraud ; it is for the party Impugning tho 
will to sflktisfy the ot. of the exorcise of 
undue influence or fraud. — Riaoix v. 
Ferris, [1934] S. C. R. 725 ; [1935] 1 
D. L. R. 118.— CAN. 

sp. Verbal will .) — The onus of estab- 
lishing a verbal will Is always a very 
heavy one ; it must be proved with 
the utmost precision & with every 
circumstance of time & place. — 
Venkat Kao v. Namdbo (1931), 58 
L. R. Ind. App. 362.— IND. 

PART n. SECT. 6, SUB-SECT. 9.— A. 

St. Non-compliance with WillB Act, 
R. S., 1923 (c. 146), 8. 16.]— Application 
refused.— Re Cox, 11927] 1 D. h, R. 
441 ; 59 N. S. 11. lOi— CAN. 

PART II. SECT. 6. SUB-SECT. 9.— 

D. (s). 

1196 X. Evidence — Witness not avail- 
able — Attesting witness to will — Affidavit 
made on proof in common, form in- 
admissible.] — Tho affidavit of an 
atU^stiug witness in statutory form 
upon probate in common form,' is 
inadmissible after tho death of tlic 
witness upon proof in solemn form. — 
He Roberson. [1936] 1 D. L. R. 53 ; 
5 F. L. J. (Can.) 85.— CAN, 

PART II. SECT. 6. SUB-SECT. 9.— E. 

t 1. Plea of forgery.] — Deft, in 

a probate action pleaded that the will 


which pltf. sought to establish was not 
signed by testatrix or by any other 
person in her pieaouce & by her 
direction : — Held : os this n mounted 
to a plea of forgery, deft, must disclose 
the name of the person by whom, & 
tho time when it was alleged the docu- 
ment was signed. — Gallagher v. 
Kennedy, [1931] N. I. 207. — IR. 

PART II, SECT. 8. 

1238 I. Double grants — Discouraged ] 
— When a will appoints one exor. for 
general purposes & another one for 
limited purposes, only one grant should 
be made, & tbo rospiMjtlve powers of 
the two exors. should be distinguished 
therein, Tho ct. should discourage 
double grants, & upon the application 
for probate made by either exor., tho 
other one should bo cited , — Re Maurat 
Estate (Bask.). [1927] 3 W. W. R. 18. 
—CAN. 

PART n. SECT. 9, SUB-SECT. 4. 

1241 I. When knowledge approval 
presumed.] — Lidstonk v. McWilliams, 
[1931] 3 D. L. R. 455 ; 8. C. R. 695 ; 
affa., 1 M. P. R. 350.— CAN. 


PART II. SECT. 9, SUB-SECT. 5.— A. 

1244 i. Exercise of influence must be 
proved.] — Murray v, Hatlow, [1927] 
3 D. L. R. 1036 : 60 O, L. R. 629.— 
CAN. 


PART n. SECT. 9, SUB-SECT. 5.— C. 

1271 i. Onus of proof— On party 
alleging undue influence.] — Re McWil- 
liams (1930), 1 M. P. R. 350.— CAN. 


PART II. SECT. 10. SUB-SECT, 8. 

b L .]— Where the draftsman of 

a will empowered by testator to uw his 
own judgment makes a mistake of law 
or error in drafting, testator Is bound 
by the mistake, but where the draft-H' 
man in doing the merely ministerial act 
of copying what he thinks the testator 



7ol. XXul. — Executors and Adminiatoators. Cases 1344^1431c, 


1344* Add* Annotation i — ^Refd. Smith v* Thomp- 
son (1931), 146 L. T. 14.' 

1348a. Misdasoriptlan of relationship.] — 

Where in a will the residue had been left to 
the ^andchlldren of a person named & 
described as my uncle,” whereas he was in 
fact the cousin of testatrix, the ot. ordered 
that the words my uncle ” be excluded from 
probate, which had been granted but not 
published.— iec Clark (1932), 101 L. J. P. 

“ , 147 L. T. 240 ; 48 T. L. R. 644 ; 76 
Sol, Jo. 461. 

1351. Add* Annotation -FoUd. Kitcat v. Kin^, 
[1930] P. 266. 

1351a, ,] — A testamentary paper headed 

” Codicil to be attached to my will,” & pro- 
ceeding “ This is the last will & testament of 
A. B.” did not expressly or by implication 
revoke an earlier will although it effected a 
substantial difference in the destination of a 
large portion of the property passing. The 
same paper bore, in addition to the signature 
of the testator, the signatures of four persons, 
two of whom were beneficiaries under it ; all 
four signatures had been placed on the paper 
at the time of attestation, & there was 
evidence that the two beneficiaries signed 
otherwise than as attesting : — Held : the 
words “ last will & testament ” did not 
preclude the admission to probate of both 
papers, & probate of the codicil might go 
without including the names of the two bene- 
ficiaries as attesting witnesses. — Kitcat v. 
King, [1930] P. 266 ; 99 L. J, P. 126 ; 143 
L. T. 408 ; 46 T, L. R. 617 ; 74 Sol. Jo. 
488. 


1367. Add* Annotation: — Distd. hi the Estate of 
Oaie, In the Estate of Davis (1927), 71 vSol. 
Jo. 898. 


1369a. .] — The ct. directed that 

certain non-testamentary words of an offen- 
sive nature should be omitted from the probate 
of a will, but declined to order their expunge 
ment from the will itself. — Re Maxwell 


(1929), 140 L. T. 471; 45 T. L. R. 215; sub 
nom. In the Estate o/Maxwell, 73 Sol, Jo. 159. 

Id69b. .] — In the Estate of Rawl- 

ings (1934), 78 Sol. Jo. 338. 

1369c, Repugnant to testator’s famUy.] 

— The ct. will permit words of a will which 
are not dispositive to be omitted ^om the 
probate, though they make no personal 
allusion to any individual, if they are other- 
wise offensive & objectionable & repugnant 
to the members of the family of the testator. 
— In the Qoods of Bowker, [1932] P, 
93 ; 101 L. J. P. SO ; 146 L. T. 672 ; 48 
L. R. 332 ; 76 Sol. Jo. 344. 


1371a. ,] — In the Estate of Caie (1927), 

43 T, L. R. 697 ; suh nom* In the Estate of 
Cate, In the Estate of Davib, 71 Sol. Jo. 898. 

1375a. Settlement — Identical bequests.] — Where 

a will contained bequests identical with the 
trusts of a marriage settlement the ct. did not 
require the whole of the marriage settlement 
to be set out in the probate, but only such 
extracts as were necessary to explain the 
bequests. — In the Goods of Gaebet (1869), 
33 J. P. 792 ; 21 L. T. 366. 

1383. Add* Annotation : — Consd. In the Estate of 
Todd, [1926J P. 173. 

1388a. ,] — In the Estate of Todd, No. 

1398a, post* 

1398a. Wills not Independent.] — If testa- 

mentary papers are independent, one dealing 
exclusively with property within the juris- 
diction &> the other with property outside it, 
there is no obligation on a party proi)oundmg 
the first to obtain probate of the second. 
The question is whether the papers are inde- 
pendent or interdependent. 

Testator left two w'ills, one English, the 
other American ; the latter dealt exclusively 
with property outside the English jurisdiction, 
but the two documents were interdependent 
with regard to the residue, which was liable 
for English estate duty. The exors. of the 
two wills were different persons. Testator 
had expressly directed that the American 
will should be “ probated ” in America ; — 
Held: (1) the two wills & a codicil to the 
English wdll should all be proved in England ; 
(2) the document to be retained in the 
English Probate Registry as evidence of the 
testamentary act of making the American 
will should be an examined sealed copy of 
that will, & after probate the original 
American will should be handed out to the 
exors. named therein for probate in America. 
—In the Estate of Todd, [1926] P. 173 ; 95 
L. J. F. 105 ; 135 L. T. 381 ; 42 T. L. R. 
645 ; 70 Sol. Jo. 671. 

1410a. .] — In the Estate of Todd, No. 1398a, 

ante. 

1431a. Where minority interest.] — Be Uerbeet, 

No. 1883a, post. 

1431b. .] — Under Jud. (Consolidation Act), 

1925 (c. 49), ss. 160 (1) & 102 (1), the ct. 
cannot make a grant of administration to less 
than two individuals, when it is aware that 
there is a minority interest. — Re Wbite, 
[1928] P. 75 ; 96 L. J. P. 157 ; 138 L. T. 68 ; 
43 T. L. R. 729 ; 71 Sol. Jo. 603, 0. A. 

14S1C. Administrator pendente Ute.] — Re 

Price (1931), 75 Sol. Jo. 295. 


has written In his Instructions Inserts 
word in error Sc the mistake Is no 
brought to the notioe ol testator th 
word so inserted must be omitM fror 
probate.— PKitpETUAL Trtistbb; CJo. % 
WILLIAMSON (1029), 20 S, R, N. 8. W 
487 ; 46 N. B* W, W. N. 161.— aW. 


PART 11. SECT. 10. SUB-SECT. 4.— B. 

1869 1. Obiectionahle rruUter^Uncan- 
nected with testammlaru disposUions— 
Scandalous or deifamcUori/ matter.}-^ 
The Supreme Ct. has jurledlotlOu, to 
be oxeroised with mat oare, to order 
that words In a will, which are scanda- 
lous or defamatory & in no way 
^rmane to the dispositions of the wUl, 
be omitted from the probate. 

Testator stated: make no pro- 


J.8. 


vision for my wife on account of 
her intemperate habits & other mis- 
conduct.** The ct. refused to order 
those words be omitted from the pro- 
bate . — Re 0*REiLLY*e Will, fl9271 
V. L. R. 533 ; (1927J Argus L. R. 396. 
— AUS. 


PART n. SECT. 11, SUB-SECT. 1. 

sn. Appeal from refueal to grant *] — 
Re Maobonald, R. v. Surrogai’E 
CoUKT JUBOE (No. 2), fl930J 2 
D. L. R. 995 : 1 W. W. R. 261 ; 38 
Man. L. R. 471.— CAN. 


sp. — - .] — Appeal from refusal to 

g funt administration under Surrogate 
t. Act only lies where the gn’ant Is 
oontested.^DiOKSON v. Monteith 
(1887), 14 0. R. 719.— CAN, 
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PART 11. SECT. 11. SUB-SECT. 4.— A 

1423 iii. .] -Tho rule that in 

g^utjuiii^ letters of arliuliiisirntjon the 
ffrant will follow the uiajority of 
Interests i.s a stronprer nile than that 
under which the proference Is usually 
given to a man ovor » woman. The 
fset that one of a]>riot3. has a large 
Claim against tho esUto Is a cfrcuui- 
etanco to be considered. — Bell v . 
SrKLUsrr, U932] 1 W. W. li, 174.— 
CAN. 


PART II. SECT. 11, SUB-SECT. 4.- B. 

sp. To oMorney of executors,]— 
He Bullen (Deoeasibi)) (1926), 37 
B. O. R. 240.— CAN. 
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Cases 1463a— 1676a. English and Empire Digest Supplement. 


1463a. Social circumstances.* 'J — This was 

an application by two nominees for a grant 
of letters of administration of the estate of 
an intestate, whose next of kin were unable 
to ^ree on any one or more of them ad- 
ministering the estate. Being all sui juris ^ 
they signed an act of renunciation in which 
they consented to the appcts. taking the 
grant subject to the approval of the ct. It 
was submitted that though normally the ct. 
would make a grant only to kindred of an 
intestate, in “ special circumstances it 
would make a grant to a stranger. The ct. 
exercised that power under sect. 162 of the 
Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 162, as amended by 
Administration of Justice Act, 1928 (c. 26), 
s. 9 ; — Held : in the “ special circumstances 
the order would be made as prayed. — Re 
Morgans (W. A.) (1931). 146 L. T. 392 ; 47 
T. L. B. 452. 

1464a. Nominee of plaintiff — Action against estate 
under Law Reform (Miscellaneous Provisions) 
Act, 1934 (c. 41).] — In the absence of a 
personal rei)resentative of a deceased in- 
l/cstate, against whose estate a cause of 
action survived by virtue of Law lleform 
(Miscellaneous Provisions) Act, 1934 (c. 41), 
s. 1, the ct. appointed as administrator of 
deceased the nominee of a party intending 
to prosecute the cause of action in order that 
proper parties to the action should be con- 
stituted. The machinery of Administration 
of Justice Act, 1928 (c. 26), s. 9, proviso (6), 
applied. — In the Estate of Simpson, In the 
Estate of Gunning, [1936 1 P. 40 ; 105 

L. J. P. 7 ; 3 54 L. T. 136 ; 52 T. L. H. 117 ; 
79 Sol. Jo. 861. 

1464b. .y-Re Gumming (1935), 79 Sol. 

Jo, 861 ; 8Vib nom. In the Estate of Gunning 
[1935] W. N. 206; 80 L. Jo. 399; 180 L. T. 
Jo. 388. 

1474. Add, Annotation: — Retd. Re Bower Wil- 
liams, Ex p. Trustee, [1927] 1 Ch. 441. 

1485* Add, Annotation : — Refd. Ormond Invest- 
ment Co. V. Betts, [1928] A. 0. 143. 

1508. Add, Annotation : — Reid. A.-G. for Alberta 
V, Cook, [1926] A, C. 444. 

1509. Add, Annotation : — Refd. A,-G. for Alberta 
V. Cook, [1920] A. C. 444. 

1610. For Protection order under Summary 

Jurisdiction (Married Women) Act, 1895 


(c. 39) — Whether citi^tion of husband neces- 
sary '* read — - Separation order under 

Summary Jurisdiction (Married Women) Act, 
1895 (c. 39) — Whether citation of husband 
necessary.** 

1566. Add, Annotation : — Refd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

1650a. .] — Testatrix commenced a will with 

the words : “ This is my last will, the former 
one being cancelled,” having substituted for 
the German word ” ungultig ” its English 
equivalent “ cancelled.” This will made 
dispositions quite different from those in an 
earlier will, without however disposing of the 
residue : — Held : the later will revoked the 
earlier, &, testatrix being illegitimate, the ct. 
granted letters of administration to the 
Treasury Solicitor with the will annexed. — 
Jones v. Treasury Solicitor (1932), 147 
L. T. 340 ; 48 T. L. R. 616 ; 76 Sol. Jo. 690 : 
affd- 49 T. L. B. 76. 

1651. Add, Annotation : — Refd. Re Wells, Swin- 
burne-Ilanham v, Howard (1932), 48 T. L. B-. 
617. 

1653. Add, Annotation : — As to (2) Consd. Re 
Mason (1928), 97 L. J. Ch. 321. 

1656. Add. Annotation : — Refd. A.-G. for Ontario 
V. McLean Gold Mines, [1927] A. C. 185. 

1675a. Death of foreigner domiciled abroad — 

Estate insolvent — No proof by executor.] — 

Deceased, a Peruvian, died in Peru on Feb. 6, 
1932, leaving a will of which his son was the 
surviving exor. The estate was insolvent 
& consisted in part of English assets which 
formed the subject of pending proceedings in 
Chancery. The exor. had not been cited & 
iiad not renounced probate. There was 
evidence that the exor., who had been in this 
country since the death of deceased, had taken 
no steps to obtain probate &; had withdrawn 
a retainer given to English solra., intending 
to leave the country without taking probate. 
The ct., in the exercise of its general juris- 
diction, passed over the exor., & made a 
gi’ant of administration with the will annexed 
to English creditors of deceased. — In the 
Estate of Lbguia, Ex p, Ashworth, Ex p. 
Meinertzhagen, [1934] P. 80 ; 103 L. J. P. 
34 ; 160 L. T. 339 ; 50 T. L. B. 177 ; 78 
Sol. Jo. 136. 


PART II. SECT. 11, SUB-SECT. 4.- C, 

1447 ii. .] — In the absence 

of special circumstances, a sole 
adnimlstrator should be appointed to 
the estate of deceased, rather than 
joint administrators, even when the 
daimants are equal in degree of 
kindred to deceased. — Stoney v, 
Stonby (1923), 1. L. R. 2 Pat, 608.— 
IND. 


PART II. SECT. 11. SUB-SECT. 4.— 
F. (c). 

«r. Widow separated from husband for 
eighteen years,}— A. widow having had 
good reason for discontinuing to live 
^th her husband : — Held : the fact 
that she had not lived with him for 
18 years prior to his death & they had 
had nothing to, do with one another 
during that long period was not a 
sufficient reason, there having been no 
misconduct on her part, for refusing 
her a grant of admlixistratlon directly 
or through her attorney . — Jie Holmes 
JCSTATK, 11931] 3 W. W. R. 666.— 


PART II. SECT. 11, SUB-SECT. 4.— 
G. (a). 

1596 il. Application by former 

nominee far widow — English Nonvon- 
tentiaus Business Rules, r, 28.] — After 
the refusal of a grant to the nominee of 
the widow the widow renounced her 
right to administer, & the nominee 
made another aiipUcatipn based on the 
facjt that ho was one of the next of 
kin : — Held : appet. being prior petens 
& there being nothing In the circum- 
stances requiring a strict application 
of English Noheontentious JBusiness 
Rules, r. 28, the letters of administra- 
tion should be granted to him. The 
English Noncontentlous Business Rules 
28, 33, 34, are in force in Saskat- 
chewan . — Jte Krause Estate (Sask.), 
[1929] 4 D. L. R. 1082 ; 1 W. W. R. 
896.— -CAN. 

PART n. SECT. 11, SUB-SECT. 4.— 
C. (d) i. 

1 i. Phase with majority of 

interests pre/erreff.]— Between next of 
kin of the same degitio, the ct. will 
appoint os administrators those with 
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tho majority of interests. — Re Mc- 
Gartuy, [1936] 1 D. L. R. 735 ; 5 
F. L. J. (Can.) 199.--CAN. 

PART II, SECT. 11, SUB-SECT. 4.— H. 

St, Preferred to ojjicial administrator — 
Though resident out of jurisdictio7i — 
AgerU managing estate.] — Re Lelaire 
(1903). 9 B. 0. R. 429.— CAN. 

PART U. SECT. 11, SUB-SECT. 4.— 
K. (a). 

8v. Creditor "with judgment agains 
debtor — Right to file biu against real 
representative — Before suing out execu- 
tion.] — Duffy v. Graham (1869), 16 
Gr. 647.— CAN. 

PART II. SECT. 11, SUB-SECT. 4.— M. 

sm. Ex-convict,] — A person who has 
boon convicted of felony, & has served 
his sentence, is in the same position 
as if pardoned, & can be appointed 
administrator, — In the Goods of Cole- 
man, fl926] T. R. 327.— IR. 

sp. Adopted child.] — Re WladySlaw 
DiiLitMAN Estate (1936), 44 Man. 
L. R. 151.— CAN. 



VoL XXUL— Ezecntors and Administriitors. Cases 1701— 2314a. 


1701. After this case add : — 

Compare No. 1773a, post, 

1772a. Remainderman — Settlement determined on 
death of life tenant.] — Where a woman died 
intestate without known next of kin &< w^^s, 
at the time of her death, the life tenant of an 
estate previously settled upon her by will, 
the settlement was determined on her death, 
& tlie legal estate vested in the jiersonal 
representative of the life tenant. The ct. 
made a general grant of administration to the 
remainderman under the settlement, follow- 
ing the non-appearance of persons interested 
in the life tenant’s estate who had been cit-ed. 
—In the Estate of Bordas.s, [1929] P. 107 ; 
08 L. J. P. (55 ; 140 L. T. 120 ; 45 T. L. R. 
62 ; 72 Sol. Jo. 820. 

Annotation : — Distd. In the Estate of Taylor, 119291 P. 260. 

1772b. .]— in the Estate o/ Birch, [1929] 

P. 104 ; 9ft L. J. P. 06 ; 141 L. T. 32 ; 73 
Sol. Jo, 221. 

Annotation : — Distd. In the Estate of Taylor, [19291 I\ 260. 

1773a. Poor law guardians — Administration of 
estate of orphan’s deceased parent.] — By 
Poor Law Act, 1927 (c. 14), 0 . board of guar- 
dians may act in certain circumstances as 
in loco parentis in respect of an orphan child, 
& in that capacity is entitled to take out 
letters of administration of the estate of the 
child’s deceased parent for the benefit of the 
child.— PBTER3 (1929), 142 L. T. 328; 
40 T. L. R, 119 ; 74 Sol, Jo. 13. 

1774. Add. Annotation Re White, [1928] 

P. 75. 

1780. Add. Anaoiid'iO)) : In the Estate of 
Leguia (1930), 106 L. J. P. 72. 

1785, Add. Annotation : — Refd. In the Estate of 
Potticary, [1927] P. 202. 

1873a. Doubt as to capacity In which person 
entitled — Refusal to take grant in either 
capacity.] — An intestate was presumed to 
have died in or since 1905, Owing to the 
uncertainty of the date of his death it was 
not known whothc^r he was survived by his 
father, who in that event would have been 
entitled to a gi’ant of administration. The 
father died in 1909 leaving a will, & a brother 
of the presumed deceased was now entitled 
t-o a grant of administration of his estate 
whether as his next of kin or as the exor. of 
liis father. The brother of the presumed 
deceased refused either to renounce his 
derivative right as exor. of his father or to 
take the grant in his original right as next of 
kin of Ids brother, & he had l)ccume bkpt. 
The ct. granted administration imdor Ct. of 
Probate Act, 1857 (c. 77), s. 73, to the 
Public Trustee. — In the Estate of PARNAnn, 


[1936] P. 47 ; 105 L. ,T. P. 20 ; 154 L. T. 
.374 ; 52 T. L.. R. 160 ; 80 Sol. Jo. 91. 

E. To whom Grant may he made. 

(Vol. XXIX., p. 170.) 

See, also, Administration of Justice Act, 
1928 (c. 26), s. 9. 

1883a. During minority.]— Jud. (Consolida- 

tion) Act, 1925 (e. 49),8. 100 (1), directs that 
either a trust corpn., with or without an 
individual, or not less than two individuals, 
shall take a grant of administration in the 
case of an interest in the estate during 
minority of the party interested ; but this 
provision must be read subject to the modifi- 
cation of sect. 102 (1), namely, that the ct. 
ill the case of insolvency is to have a discretion 
to grant administration to some person other 
tlian those interested in the residue. Under 
the latter sect, it is competent for the ct., even 
during a minority, to appoint a creditor to be 
a single administrator, as it could formerly 
liave done under Ct. of Probate Act, 1857 
(c. 77), s. 73. — Re Herbert, [1926] P. 109 ; 
sab nom. In the Goods of Herbert, 95 
L. J. P. 53 ; 135 L. T, 123 ; 42 T. L. R. 469. 

Anm>taH<m^ : — Consd. Re White (1927), 43 T. L. R. 729. 
Dbtd. Re White, [1928] P. 75. Con^. Re Price (193]), 
75 Sol. Jo. 295. 

2056a. — — .] — Testator made his will leaving all 
his money to A. There was no appointment of 
an exor. A. moved for administration with 
the will annexed. The parties interested in 
intestacy resisted the application : — Held : 
in the circumstances the application failed, 
the persons entitled in inte^cy taking the 
grant in priority to a legatee or devisee under 
Non-contentious Rules, r. 119, operating 
8inc<3 Jan, 1, 1926, in the case of an estate not 
wholly disposed of. — In the Goods of Gates, 
[1928] P. 128; 97 L. J. P. 76; 138 L. T. 
714 ; 44 T. L. R. 353 ; 72 Sol. Jo. 172 ; 
varied, [1928] P. 178. C. A. 

2314a. .] — An administrator with a 

will annexed being also universal legatee & 
devisee imder the will was declared bkpt. 
a trustee of his estate was appointed. At the 
expiration of twelve months from the death 
of testator the administrator bad absconded 
from the country & had not since been heard 
of. A grant of special administration was 
made to the trustee in bkpey. as a person 
interested in the estate within Supreme Ct. 
of Judicature (Consolidation) Act, 1925 
(c. 49), s. 164 (1). — hi the Goods of Rosse, 
[1934] P. 29 ; 103 L. J. P. 32 ; 150 L. T. 
220 ; 60 T. L. R. 72 ; 78 Sol. Jo. 30. 


PART II. SECT. 11, SUB-SECT. 6.— 
D. ( 0 ). 

1834 i. Cmiviction for hiUino tn- 
testate.] — A hubband, who has been 
convicted of killing his wife, who died 
Intestate, has no claim to her estate, 
& neither he nor hl« attorney is entitled 
to administer it . — Rc Nobijk (Saak.), 
[1927] 1 W. W. 11. 938.— CAN. 


PART n. SECT. 11, SUB-SECT. 5.— 
E. ( 0 ). 

8W. Right of next of kin to be ap^ 
pointed (ruardian.\—-Re Beijl Estate 
(Saak.), [1929] 3 W. W. 11. 68.— CAN. 


PART II. SECT. 12. SUB-SECT. 1.— 
B. (a). 

sy. Dependent on value of interest .] — 
The priority of right to the grant of 
administration with wdll annexed is 
regulated by the value of the interowt 
under the will, the widow (as such) 
having no such priority of right as she 
would have in the case of the grant of 
general letters of ndmiiiietratlon with- 
out a will. — Re Campbell, [1933] N. /. 
L. H. 817.— N.Z. 

PART II. SECT. 12, SUB-SECT. 1.— 
B. (h). 

2165 i. Where estate insolvent-^ 
Assets as^-gned before death to executrix 
— Executrix neUlier provtng nor rc- 

9 


nouncing.] — Held /lotterH of administra- 
tion with a copy of the wiJl annexed 
Hjioiild be granted to a (inlv appoirited 
syndleof the creditor, who miu-iit he one 
of 1t« officers. — Rc KANrD/\LL, [1927] 

V. 1.. H. 535 : 49 A. L. T. 89 ; [1927] 
Argua L. R. 395.— AUS. 

part II. SECT. 12, SUB-SECT. 1.™ 
B. (j). 

sg. Notnince of renouncing executor,] 
— Whore a sole executrix who was also 
the s(do beneficiary, an Aesyrian by 
birth 3: iilittTute, renoimced probate, 
the ct. allowed a grant of administra- 
tion with the will annexed to ler 
nominee who was the son of herseU' Sc 
testator.— M oses (1931), 48 N. S, 

W. W. N. 104.— AUS. 



Cases 2821ar—2586d. English and Bmpibe Digest Supplement. 


2321a. “ PersoiJi Interested in the estate ** — 

Trustee in bankruptcy pf administrator.] — 

In the Goods of Bosse, No. 2314a, ante. 

2327a. Fresh attorney appointed by 

surviving executor — Whether entitled to 
grant. ]-^everal exors. out of the juris- 
diction gave a power to an attorney to take 
administoation with a will 6c codicils annexed 
without reference to survivorship amongst 
the exors. The attorney took a grant of 
administration & partly administered the 
estate. The surviving exor. appointed fresh 
attorneys. The ot. revoked the grant to the 
original attorney Sc made a fresh grant to the 
fresh attorneys. — In the Goods o/ Dinshaw, 
[1930] P. 180 ; 99 L. J. P. 118 ; 142 L. T. 
062 ; 46 T. L. B. 308 ; 74 Sol. Jo. 264. 

23d8a. Where minority interest.] — Re Price (1931 ), 

75 Sol. Jo. 295. 

2436. Add. Annotation: — Held. Re Achillopoulos, 
Johnson v. Mavromichali, [1928] Ch. 433. 

2440. Add. Annotation: — Refd. Re Achillopoulos, 
Johnson v. Mavromichali, [1928] Oh, 433, 

2441a. J — Where administration is taken out 

in this country by the attorney of a foreign 
principal in respect of English assets belonging 
to a foreign testator, Sc the forei^ principal 
is not by the law of the domicil an exor., 
but by virtue of Ids interest under the foreign 
will is charged by the law of the domicil with 
the duties which under English law are 
imposed on an exor., the ct. will authorise 
such administrator, after satisfying all English 
liabilities Sc all foreign liabilities of which 
he has notice, to hand over the surplus in his 
hands to the foreign principal, whose receipt 
will be a good Sc sufficient discharge. In 
such a case the administrator need not issue 
any foreign advertisements or take any 
active steps abroad to ascertain the position 
with regard to debts, as the foreign principal, 
who by the law of the domicil is in the position 
of an exor., is in such a case directly 
responsible for the payment of foreign debts. 

— Re Achiixopoulos, Johnson v. Mav- 
ROMIOHAU:, [1928] Ch. 433 ; 97 L. J. Oh. 246 ; 
139 L. T. 02. 

2459a. Existence of Spanish civil war.] — Practice 
Note, [1937] W. N. 298. 

2485. Add. Annotation : — Refd. Pratt v. London 
Passenger Transport Board, [1937] 1 All 

E. B. 473. 

2495. Add. Annotation : — ^Refd. Pratt v, London 
Passenger IVansport Board, [1937] 1 All 

E. B. 473. 

2511a. .] — Comss V. Hector (1875), 

L. B. 19 Eq. 338 ; 44 L. J. Oh. 267 : 23 
W. B. 486. 

2516. Add. AnnoMion : — Refd. Pratt v. London 
Passenger Transport Board, [1937] 1 All 

E, B. 473. 

2516a. Official ^Solicitor.] — In the first 

case defts. in an action for personal injuries 
attributed the blame to a third person, who 
had since died. He left no estate, but he 
had been insimed against such claims for 
negligence by an insurance co. Pltf. applied 
under R. 8. O., Ord. 16, r. 40, for an order 
tliat the Official Solicitor should represent 
deceased’s estate Sc be $dded to the record 
as a deft. The order asked was made 
without the consent of the Official Solicitor. 

In the second case, the facts were similar, 
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except that deceased was one of defts. in the 
action, Sc that the order was made without 
the knowledge of the Official Bolicitoi*. The 
Official Solicitor appealed in both eases : — 
Held : there is no power under B. 8. 0., 
Ord. 10, r. 46, to appoint a person against 
his will to represent the estate of a deceased 
person. — ^P ratt v. London Pabsenger 
Transport Board, Green v. Vandekar, 
[1937] 1 All E. B. 473 ; 166 L. T. 266 ; 53 
T. L. B. 355 ; 81 Sol. Jo. 79, 0. A. 

2518a. Solicitor of deceased defendant.] — On 

the death of a deft., the Ot. of Appeal directed 
his legal personal representative to be added 
as deft. Sc discharged an order which had 
been made appointing deceased’s solr. to 
represent his estate. — Hardy v. Holmes Sc 
Sprinz (1913), H. No. 1814 (unreported), 
Y. S. O. P. 

2523. Add. Amioiation Refd. Pratt v. I^ondon 
Passenger Transport Board, [1937] 1 All E. R. 
473. 

2555a. Notice of appointment — Change of title of 
proceedings.] — Wliere an order has been 
made under B. S. 0., Ord. 16, r. 46, appoint- 
ing a person to represent an estate, the order 
should be left at the Central Office for entry, 
Sc the person appointed should file a notice 
of his appointment & the name Sc address of 
his solr., Sc thenceforward the title of the 
proceedings should contain the name of the 
person appointed, described as “A. B., 
appointed by order dated, etc., to represent 
the estate of 0. D. deceased.” The person 
appointed will then be entitled to be repre- 
sented in ct. at the hearing as a party 
(Clauson, J .). — Re Prosser, Prosser v. 
Grifpith, [1929] W. N. 85. 

2585a. Trust estate vested in tenant for life — 
Settled Land Act, 1925 (c. 18).]— Where 
testator, dying in 1897, appointed his wife A. 
sole extrix. &; devised to her for life all his 
real estate with remainder to B. in fee simple 
absolutely, Sc A. died in Feb. 1926, intestate 
Sc a widow, leaving no statutory next of kin 
Sc no trustees for the purposes of the above 
Act were ever appointed : — Held : B. was 
entitled under Jud. (Consolidation) Act, 
1926 (c. 49), 8. 155 (1), to a grant of limited 
administration in respect of such real estate. 
—Be Dallby (1920), 136 L. T. 223 ; 70 Sol. 
Jo. 839. 

2585b. Property subject to life tenancy — Settled 
Land Act, 1925 (c. 18), s. 20 (1) — Law of 
Property Act, 1925 (c. 20), Sched. 1., Part XL, 
para. 6 (c).] — In the Estate of Jambs (1926), 
162 L. T. Jo. 498. 

2585c. Settled land.] — -Grants of probate to special 
exors. are not to be confined to those persons 
whose qualifications fall within Settled Land 
Act, 1925 (c. 18), s. 80 (1), & the effect of 
that Act is not to limit the operation of 
Administration of Estates Act, 1925 (o. 23), 
ss. 1, 13 Sc 22 . — In the Estates of Giobings, 
[1928] P. 28: 97 L. J. P. 4 ; 138 L. T. 272 ; 
44 T. L. B. 230 ; 71 Sol. Jo. 911. 

2585d. Death of settlor fifty years earlier — 

Personal representatives not traced.] — G. 
died in 1882 Sc the chain of representation to 
his estate was not known Sc could not be 
ascertained without considerable expense. 
E., testator, died on Mar. 27, 1930, Sc the 
present appcts., who were bis exors., had 
taken probate of his will in due cowse save 



VoL XXJUU. — ^Eucaton and Administrators. Cases S585d— STTite. 


except land vested in testator which was 
settled previously to his death & not by his 
will & remained settled land notwithstanding 
his death. Testator was interested in land 
settled by the will of Q-. as follows ; (a) he was 
tenant for life for the purposes of Settled 
Land Act, 1926 (c. 18), of a portion of the N. 
estate subject to a compound settlement 
consisting of the will of G. together with an 
indenture of resettlement of the N. estate 
dated Sept. 25, 1909 ; (b) he was absolute 
owner of certain portions of the N. estate, 
which by reason of a rentcharge upon them 
continued to be settled land after his death. 
These portions were included in a settlement 
created by the will of G. but were not subject 
to the compound settlement or the resettle- 
ment. They were therefore the subject of a 
separate settlement ; (c) certain portions of 
the N. estate of which testator was absolute 
owner were subject to the same conditions 
as to title as (b) but testator had exonerated 
these latter from the incidence of the rent- 
charge as between the various portions of the 
estate, but he could only do so in so far as the 
income from both {b) & Ic) was adequate 
to meet the rentcharge. As regards the 
burden of the rentcharge as a whole both (6) 
& (c) remained subject to it in favour of the 
chargee. Of these interests in settled land 
of testator all three remained subject to the 
rentcharge, the object of which was to 
provide an annuity to the still suiwiving 
widow of G., So apart ffom the operation of 
Settled Land Act, 1925 (c. 18), s. 30 (3), for 
the purposes of that Act, there were originally 
no trustees of any of these interests of testator 
under the settlement created by the will of G. 
On July 22, 1931, S. & W. had already as 
trustees of the compound settlement & re- 
settlement obtained a grant of special probate 
to testator as his special exors. limited to 
settled land, vested in him as tenant for life 
under the compound settlement & resettle- 
ment. Probate of testator’s will having 
excluded settled land there was no representa- 
tion in respect of the settled land of which 
he was absolute owner which remained settled 
land because of the existence of the rent- 
charge. On the application of the general 
exors. of the will of testator the ct. revoked 
the earlier probate & granted general probate 
to them save & except settled land, of which 
special exors. had already been appointed by 
the grant dated July 22, 1931, under the 
authority of Judicature (Consolidation) Act, 
1926 (c. 40), s. 153, without citing the personal 
representatives (if any) of the settlor, G. — In 
the Estate of Powbix, fl936] P. 114 ; 104 
L. J. P. 33 ; 162 L. T. 615 ; 51 T. L. R. 413 
79 Sol. Jo. 321. 


2603a, .] — A will duly executed was on 

the death of testator in the custody of the 
sole exor., & universal legatee named in it* 
It was never proved, there not being at that 
time any property which could pass under 
it, & was subsecj.uently lost or mislaid. No 
draft or copy of it was forthcoming. The ct. 
granted administration of the effects of 
deceased, limited until the will, ol* an 
authentic copy of it, shall be brought into the 
probate registry. — In the Goods of Johnson 
(1866), 11 Jur. N. S. 184. 

2617, Add» Annotation : — Consd. hi the Estate of 
Leguia (1930), 106 L. J. P. 72. 

2618, Add, Annotations : — Consd. Ee Cockell, Jack- 
son V. A.-G., [1931] 1 Oh. 389 ; In the Estate of 
Leguia (1936), 105 L. J. P. 72. 

2610. Add, Annotations: — Consd. Cockell, Jack- 

son V. A.-G., [1931] 1 Oh. 389 ; In the Estate 
of Leguia (1936), 105 L. J. P. 72. 

2744a. Threatened breach—Surety entitled to apply 
to court — :For relief by way of Indemnity 
against liability under bond.] — Sureties who 
have entered into the usual bond for the 
proper administration by the administrator 
of an intestator’s estate are entitled to apply 
to the ct. for relief quia timet^ will be 
granted the same by way of indemnity against 
their liability thereunder in a case where 
they have reasonable ground for anticipating 
jeopardy owing to a threat by the adminis- 
trator, persisted in up to the issue of the 
writ, to distribute the estate without pro- 
viding for contingent liabilities in con- 
travention of the bond. — Ee Andeeron- 
Berry, Harris v, Gripitth, [1928] Ch. 290 ; 
97 L. J. Ch. Ill ; 138 L. T. 364, C. A. 

2754a. Right to allege several breaches.] — A party 
had obtained from a prerogative ct. a gener^ 
order to put an administration bond in suit 
against the surety, on the sole ground that 
the principal had not paid over the residue. 
On non esi factum being pleaded, the pltf. 
suggested breaches, not only for not paying 
over the residue, but on several other dis- 
tinct parts of the condition ; the Exchequer 
Ct. refused to compel him to strike out the 
breaches on the other parts of the condition, 
or to allow deft, to let judgment go by default, 
pay nominal damages on those breaches. 
— Canterbury (Archbp.) v, Robertson 
(1832), 1 Or. & M. 181 ; 149 E. R. 365. 

2777 SI, .] — Thompson v. Judge (1854), 

2 Drew, 414; 61 E. R. 780; sub norn, 
Tomson V, Judge, 2 Eq. Rep. 1141 ; 23 
L. J. Oh. 929 ; 23 L. T. O. S. 217 ; 2 VV. li. 
574. 


PART n. SECT. 13, SUB-SECT. 6.- 

80 . Payment to surety — When allowed 
to administrator ,] — Where a person 
who Is entitled to a errant of amninis- 
tration, but Is otherwise unable to give 
Justifying security, procures a surety 
bond from an Insuranco co. & pays a 
premium thereon, it la within the 
discretion of the ct. to allow the amoxmt 
of such premium out of the general 
personal estate, whore the olroum- 
stancee of the case show that reliable 
security could not otherwise be 
obtained, & that the course adopted 
was reasonable & prop«p, & for the 
interest of all parties entitled to the 


assets . — Ee Lucas, Parr v. Blair, 
[1900] 1 1. R. 292.-~IR. 

PART II. SECT. 13, SUB-SECT. 7.— 
B. (b). 

oi. — — Insolvency of administrator,] 

— Ec Elliott Smith’s Estate, [1931] 
3 M. P. R. 485.— CAN. 

sx. Eight of sureties — Antteipated 
wake by administrator — Injunction <t 
receiver, \~-In the Estate of ^ Huntiw 
(1928), 45 N. S. W. W. N. 17().-“AUS. 

PART II. SECT. 16. SUB-SECT. 2.--A. 

By. For Hun uiiU — Incorrect traiulftion 
aanexerf.l-~Where letters of aj^lst^- 
tiou, cum tesiamerUo annejiOf have been 

11 


granted with an incoiTccl tranrtlaUon 
of a foreign will annexol thereto, the 
ct. vill, upon evKience to its HiitiH* 
faction, order the hstjtntJon of n 
correct tranfilntion in lien of the mcoi- 
rect one.— K i.kins.vn'G (No_. 2) 

(1928). 28 S. K. N- 
N. S. W. W. N. AUS. 

PART II. SECT. 15, SUB-SECT. 2.— 
B. (0). 

.]-l>robate 1h concluRive 

proof of the duo execution of the will 
by t^jRtator. — Ohatuorkshwar Prasad 
Nabain Btnoh V . Bishbshwar JPba' ap 
Narain Sinuh (1026), 1. L. R. 6 Pat. 
777,— IND. 



Cases 2877— 8111a. English and Empire Digest Supplement, 


2877, J dd. Annotation : — Reid. Ormond Invest- 
ment Co, V. Betts, [1927] 2 K. B. 326. 

2911. Add, Annotations : — Reid. Hoystead v. Taxa- 
tion Comr., [1926] A. C, 165 ; Jaeger Co., Ltd. 
V, Jaeger (1929), 46 R. P. C. 336. 

2979a. Twenty years alter death ol testator.] — 

Administration revoked. — In the Estate oj 
^USGROVE, Davis v, Mayhew, ^ 1927 ] P. 264 ; 
96 L. J, P. 140 ; 137 L. T. 012 ; 43 T. L. R. 
648 ; 71 Sol. Jo. 542, 0. A. 

2993. Add. Annotation : — Refd. Burr v. Anglo- 
French Banking Corpn., Ltd. (1933), 49 
T. L. R. 405. 

3011. Add. Annotation : — Refd. He Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. 

3022a. Absence of necessary party — Non-disclosure 
ol material facts. | — On an ex parte motion in 
this matter in Dec. 1933, a grant of adminis- 
tration with the will annexed was made to 
creditors of deceased, & the ct., in dispensing 
with the citat ion of the exor., exjiressed it as 
an exceptional course which should not be 
regarded as justifying in oi'dinary cases any 
relaxation of the xisual practice of giving an 
exor., by a formal notice, the opportunity 
of appearing before the ct. In July, 1 935, the 
exor. applied for the revocation of the grant, 
& after fresh evidence the President revoked 
the grant which he had made, on the ground 


that on the original motion material facts 
had not been disclosed whicli, had they been 
disclosed, would have caused him to require 
the citation of the exor. In the order em- 
bodying the grant the administrators were 
not described as creditors, &> it was directed 
that in all future grants of adimnist ration 
to a creditor he should be so described in the 
order. The administrators appealed against 
the revocation of the gi’atit : — U eld : the 
decision of the President must be affirmed, 
owing to non-disclosure of juaterial facts. 
The I^resident had jurisdiction to revoke his 
own grant, because it had been made in the 
/ibsenco of a necc^ssary party. — In the Estate 
of Leguia (A. B.) (1930), 105 L. J. P. 72 ; 
155 L. T. 270, C. A. 

8074. Add. Annotation : — Reid. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

3111. Add. Annotation : — Apld. He Howden & 
Hyslop’s Contract, [1928] Ch. 479. 

3111a. Sale of English real estate.] — 

Scottish exors. with a confirmation resealod 
under .Tud. (Consolidation) Act, 1925 (c. 49). 
8. 168, can make a good title to English real 
estate without the necessity of any separate 
grant in respect thereof. — Re Howden ^ 
Hyslop’s Contract, [1928] Ch. 479 ; 97 
L. J. Ch. 313 ; 139 L. T. 309 ; 72 Sol. Jo. 
400. 


PART n. SECT. 15. SUB-SECT. 2.— 
B. (e). 

p. JRevsd. on other frroimdB, 37 
0. L. R. 498. 

PART II. SECT. 15. SUB-SECT. 4.— C. 

St. As to title to land.] — Held: pro- 
bate was not erafflclent. — Sui'merland 
r. Young (1884), 1 Man. L. R. 38.— -CAN. 

PART II. SECT. 15. SUB-SECT. 6. 

h — Pltfs., who were 

the exors. of the will of one McA., had 
obtained from a competent ct, in 
British Columbia a jrraut of probate 
of his will. McA. & deft, had made an 
agreement under seal by which McA. 
agreed to sell & deft, agreed to pur- 
chose certain land in Alberta, & under 
which part of the purchase -price was 
to be met by the assumption of a mtge. 
The mtge. was foreclosed & title to the 
bind obtained by the mtgee. The 
agreement for sale was in the possession 
or McA. in Britiish Columbia at the 
time of his death & came into the 
possession of pltfs, there. Pltfs., who 
were unable to give title to the land to 
deft., brought an action in Alberta on 
the personal covenant In the agree- 
ment, without having obtained any 
grant of letters probate, ancillary or 
otherwise, or any grant of letters of 
administration with will annexed from 
any ct. in Alberta : — Held : the action 
was maintainable. — M cAllisteu & 
McAllister v. Bedard, [1932] 2 
W. W. R. 677,— CAN. 

h ii. .] — Sutton v. Soudak 

& Soudak (Gbobob) Fur Co., 119321 2 
W. W. R. 82; 41 Man. L. R. 38.— 
CAN. 

PART II. SECT. 16, SUB-SECT. 1.— B. 

n 1. . 1 — The High Ct. of Ontario 

has no power to revoke letters of ad- 
ministration granted by a Surrogate 
Ct. — Belanger v. Belanger (1911), 
24 O. L. R. 439.— CAN. 

n il, .] — The judge of the Surro- 
gate Ot. on receiving Information that 
Ills ot. had issued letters of administra- 
tion on a false statement of facts has 
an inherent right to cancel them ; & a 
further right to appoint a trust 00 . 
to act as administrator for the pro- 


tection of any persons whose interests 
may have been affected by the mis- 
taken action of the ct. — Re Payne 
Estate, [19341 3 W. W. R. 631 ; 
[193.5J 1 D. L. R. 474.— CAN. 

PART II. SECT. 16, SUB-SECT. 2.— C. 

sb. As to person entitled — Advocate 
consenting wimootinstructions. 1 — Whore 
an advocate for oue of the parties under 
a rnisapprebensiOD oousented to the 
other party being granted tho letters : 
— Held : if such consent was given by 
tho advocate without instrucjtioiiH, the 
client might withdraw tho consent at 
any time prior to tho actual Issue of 
letters . — kyone Hoe Tsee v. Kyon 
Soon Sun (192.0), I. L. R. 3 Ran. 201. 
— IND. 


PART II. SECT. 16, SUB-SECT. 2.— E. 

2988 i. Administration granted on 
false affidavit — As to person entitled.] 
— Where a grant of administration is 
made to a man on bis fraudulent 
representation that he was tho in- 
testate’s lawful widower, but his 
alleged marriage to the intestate was 
illcgul, be having a wife then living, 
the grant Is void, & neither he nor his 
exors. can claim any right to or interest 
in the estate. — Ireland v. Payne, 
[1933] 3 W, W. R. 363 ; on appeal. 
[1934J 2 W. W. R. 188.— CAN. 

PART II. SECT. 16, SUB-SECT. 2.— J. 

so. Validity of vriU not proved .] — 
Odynak V. Fbsuhuk (Alta,), [1927] 
3 D. L. R. 842 ; [19271 3 W. W. R. 
64; [1928] 1 D.L. R. 423: [19281 

1 W. W. R. 113 ; 23 Alta. L. R. 263. 
—CAN. 

PART II. SECT. 16, SUB-SECT. 3.— H. 

8055 iii. .] — On an applica- 

tion to revoke a grant of probate on 
the grounds that persons who ought to 
have been cited were not cited, & 
that tho will was a forgery, if the first 
ground is established the onus is upon 
the opposite party to prove that the 
will is genuine. — Ramauandt Kuer v. 
Kalawati Kubb (1927), 66 L. R, Ind. 
App. 18. — END. 


PART n. SECT. 16, SUB-SECT. 4.— 
A. (b) i. 

3063 i. On acts of administration.] — 
Letters of administration were granted 
to the brother of a man who was 
erroneously presumed to have died 
Intestate. Tho administrator, as 
personal representative of deceased, 
sold & conveyed to a purchaser a 
portion of the land belonging to 
deceased. Upon the subsequent dis- 
covery of a will, pltf. obtained a grant 
of probate : — Held : the grant of 
administration was not void ah initio & 
purchaser had acquhecl a good title. — 
MoParlani) V. CoULSON, [1930] N. I. 
138.— IR. 

PART II. SECT. 18, SUB-SECT. 1. 

3097 ii. Irish Free State — 

Rescaling in Victoria.] — Letters of 
administration c.t.a. having been 
granted in the Irish Free State, & 
ajiplioation to have them sealed in 
Victoria under sect. 81 of Administra- 
tion & Probate Act, 1928, was made by 
the attorney under power appointed by 
tho administratrix for that purpose : — 
Held : the letters hud not been granted 
“ in the United Kingdom ” & conse- 
quently could not bo sealed under the 
sect.— Rc Stokes, [1934] V. L. R. 352. 
— AUS. 

PART II. SECT. 18, SUB-SECT. 3. 

sd. Grounds for granting or refusing 
application for resealiiig.] — The ct. has 
the right, on an application under 
Alberta linles, r. 946 (24), for roseallng. 
to Inquire as to tho ori^nal appoint- 
ment of the administrutor, & should 
refuse tho application, where the exors. 
have the right & duty to apply in 
Alberta for probate. — Re Blagdurn 
Estate, [1927] 1 W. W. H. 716 ; affd.. 
[1927] 2 W, W. R. 200.— CAN. 

PART II. SECT. 19. 

0 i, .] — An oxtrlx., to whom 

probate of a will had been granted 
in England, appointed appet. as 
attorney under power in Victoria to 
procure the rescaling of the probate 
In Victoria : — Held : appet. was 

authorised to produce the probate 
obtain the sealing thereof tinder 
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VoL XXUl. — ^Executors and Administrators^ Cases S125— 8812. 


3125. Add, Annoiution : — Consd. In the Estate of 
PLant, Wild v. Plant, [1926] P. 139. 

3126. Add, Annotation : — Apld. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3127. Add, Annotations : — Consd. In the Estate of 
Plant, .Wild v. Plant, [1926] P. 139. Refd, 
Thomas v, Jones, [1928] P. 162. 

3127a. ,] — The proviso to R. S. C., Ord. 65, 

r. 1, that nothing in that rule contained shall 
deprive an exor. who lias not unreasonably 
instituted or cairicd on or resisted any pro- 
ceedings, of any right to costs out of a par- 
ticular estate or fund to which he would bo 
entitled according to the . rules theretofore 
acted upon in the Chancery Biv., governs 
the case of bare exors. who reasonably xiro- 
pound a will tic codicil, even if, though the 
will is pronounced for, the codicil is pro- 
nounced against. The position of ruc1\ exors. 
differs from that of persons named as exors. 
in a testamentary paper which they un- 
successfully propound. Raving established 
the validity of the will, tic made good their 
position as testator’s exors., they are entitled 
to their costs of the litigation out of the 
estate as between eolr. & client, & can be 
deprived of that right, which rests sub- 
stantially upon contract, only if they have 
acted culpably or unreasonably. Until that 
has been established, their costs are not in 
the discretion of the ct., & notwithstanding 
Jud. Act, 1873 (c. OG), s. 49, repealed A; re- 
enacted by Jud. (Consolidation) Act, 1025 
(c. 49), s. 31 (1) (h), an appeal lies without 
leave from an order condemning them in 
costs or depriving them of costs out of the 
estate. — In the Estate of PnxNT, Wild v. 
Plant, [1926] P. 139 ; sub nom. Re Plant, 
Wild v. Plant, 95 L. J. P. 87 ; 135 L. T. 
238 ; 42 T. L. R. 443 ; 70 Sol, .To. 605, C. A. 

Annotation : — Thomafl v, Jones, [1928] P. 102. 

3127b. .] — The principle of the decision in 

In the Estate of Plants Wild v. Plants No. 
3127a, anfe, that exors. who have established 
the validity of their will are entitled to their 
whole costs of the litigation, although they 
fail in establishing a codicil, does not extend 
in all cases to costs incurred by them by 
reason of their insisting upon probate not 
only of clauses in a will expressing the 
testamentary mind of their testator, but also 
of a clause which is found not to be his 
testamentary act. K a residuary gift is 
excluded from probate on the ground of want 
of capacity the question still arises whether 


the costs so incurred by the exoi*s. are duo 
to their “ violation or culpable neglect of 
duty.” If the ct. finds on this issue that an 
exor. is a wrongdoer, his priind facie right to 
receive out of the estate costs not otherwise 
provided for is displaced- — Thomas v, Jones, 
11928] P. 162 ; 139 L. T. 214 ; 44 T. L. R. 
467 ; 72 Sol. Jo. 255 ; 8%d) nom. In the Estate 
of Jones, Thomas v, Jones, 97 L. J. P. 81. 

3130a. In Interest suit.] — In interest suits 

the unsuccessful party is, as a general rule, 
condemned in costs. But where the only 
issue raised was as to the fact of the marriage 
of deft., who gave to pltf.’s attorney false 
information as to the place of her marriage, 
& whose own attorney, although in possession 
of the certificate of the marri^e, returned 
no answer to two letters he received from the 
pltf.’s attorney asking for the production 
of the certificate to save further expense, 
only produced it to him on the day of the 
trial, the ct. refused to condemn the pltf., 
the unsuccessful party, in costs. — Wiseman 
V. Wiseman (1860), L. R. 1 P. & D. 351 ; 35 
L. J. P. & M. 22 ; 15 L. T. 415 ; 31 J. P. 40. 

3163. Aad, Annotation : — Apld. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3164. Add. Annotation: — Apld. In the Estate of 
Plant, Wild r. Plant, [1926] P. 139. 

3171a. .1 — There is no authority for 

allowing costs out of the estate in a probate 
action to an imsuccessful party who merely 
seeks to prove, in the case of a will executed 
by testator of sound disposing mind, that 
test^ator had a domicil under the law of which 
that party would take a large part of 
testator’s estate in opposition to his wishes. 
The costs should follow the event in such a 
case. — FLERnNG v. Hoeniman (1928), 138 
L. T. 669 ; 44 T. L, R. 315. 

3175, Add, Annotation : — Apld. In the Estate of 
Plant, Wild t;. Plant, [1926] P, 139. 

3181. Add, Annotation : — Refd. In the Estate of 
Southerden, Adams v, Southerden, [1925] 
P. 177. 

3184. Add, Annotation : — Refd. Smith v. Thomp- 
son (1931), 146 L. T. 14. 

3186. Add, Annotation : — As to {!) Consd. Neal v, 
Denston (1932), 48 T. L. li, 637. 

3303. Add. Annotation : — Refd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3312. Add, Annotation: — Consd. In the Estate of 
Plant, Wild v. Plant, [1920] P. 130. 


Administration & ProbatelAot, 1915, s. 
51, that being the proper procedure for 
him to adopt in order to ppoonre him- 
self to be constituted the legal repre- 
sentative of testator in Victoria . — Re 
Fairer’s Wili., [1927] V. L. R. 580 ; 
[19271 Argus L. R. 462. — AUS. 

Be. Revocaiion ,] — When a foreign 
probate which has been scaled in 
Victoria is subsequently revoked by 
the foreign ct., the Supremo Ct. has 
power to revoke the sealing . — Re Haix 
( 1930), V. L. R, 309 ; Argus L, R, 264. 
— AUS. 


sf. Duly of reaistrav'Supredfne Court 
of New Zealand .) — Whore letters of 
administration have been duly granted 
In England & are produced to the 
registrar of the Supreme Ct. of New 
Zealand, & a copy thereof left with 
him, the registrar is bound under 
Administration Act, 1908, s, 43, to 
reseal letters of administration, & 
thei*e Is no need of an application to 


the ct., for the ct. has no discretion in 
the matter. In the absence of fraud in 
the will or l»y the administrator tlie 
ct. has no power to set aside such 
rcsealiug . — Re Willcx>X, (19251 N. Z. 
L. R. 525.— N.Z. 

PART 11. SECT. 20, SUB-SECT. 3.— 
A. (b). 

3187 iv. .] — Testator 87 years 

old, executed a will, & probate was 
opposed on the grounds of want of 
r-estamentary capacity Sc imdue in- 
fluence. The ct. pronounced in 
favour of the will, but only after much 
consideration. Much of the evidence 
was not avaUable to the caveators, tfe 
the ct. considered they were amply 
justified in opposing the will * 

the caveators should bo relieved of the 
Public Trustee’s costs, but Hbould tiot 
be granted costs out of 
Re Paterson (Deceaski)), [1924] N. 
Z. L. R. 441.— N.Z. 
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PART n. SECT. 20, SUB-SECT. 4.— B. 

Bg. Taxation .}- — Re Moren, (1927) 1 
D. L. R. 648 : 50 N. S. R. 58.— CAN. 

PART II. SECT. 20, SUB-SECT. 6. 

n I. DeUrniincd by substantial 

position of p<irties.] — While an exor. 
who has tjilcon proof iii eommem form 
may bo roquiivd by a r>arty whose 
Interest is adversely aiTeclxxl by the 
will to bring in the probaie & be put 
upon proof of the will in solenui foiru, 
the circumstances may make it pn)per 
that appet- should bear the amis of 
stacking the wlil. thus of taking over 
the role of pltf. In the Irobato Ct. 
the question whether or not eec^ty 
for costs should he given must bo 
decided by the substantial & not by 
tho nominal positions of deft. & pltf. 
in the proceedings. — Re WILLIAMS 
Estath:, Wiijdiams v. Robinson, [19341 
1 W. W. R. 632 ; 2 D. L. R. 32 ; 
42 Man. L. R. 124.— CAN. 



Cases 8315—8606. English and Empikb Digest Supplement, 


3315. Add, Annotation : — Dlstd* In the EJeiate oi 
Plant, Wild v. Plant, [1920] P. 139. 

8380. Add, Annotatimu^ : — Held. Wliito v, Altrin- 
cham Urban Uistrict Council, [1936] 2 K. B. 
138 ; British United 8hoe Manufacturing ("o. 
r. Holdfast Boots, Ltd., [1930] 3 All B. R. 
717 ; Pelster v. Pelster <& Samuel, [1930] 3 
All B. H. 783. 

3431a. Application to presume death — Application 
for special grant of administration — Comblna* 
tion in one motion.] — An application for 
leave to swear that a person has died on or 
since a certain date. <& an application for a 
grant of let ters of adimnistration of that 
person’s e8tat;<^* may he combined in a single 
motion. — hi the Instate of LE\’rE:R (1935), 105 


L. J. P. 9 ; 164 L. T. 270 ; 62 T. L, R. 97 ; 
79 Sol. Jo. 861. 

3478a. For purpose of lawsuit out of the 

Jurisdiction.] — There is no power in the 
Probate Ct. to allow a will admitted to 
probate in England to go out of the juris- 
diction, even in the custody of an official, 
for the purposes of a lawsuit in a British 
Dominion or elsewhere abroad. — Re Greer 
( 1929), 45 T. L. R. 302 ; 73 Sol. Jo, 349. 

Annotation In the Estate of Gnlnee (1929), 73 Sol, 

Jo. 569. 

3478b. .] — In the Estate of Guinee 

(1929), 73 Sol. Jo. 509. 

3487. Add, Annotation : — Refd. Capron v, Capron, 
[1927] P. 243. 


Part III. — Interest of Representative in Deceased’s Property. 


3509. Add, Annotation: — Refd. Toates v. Toates, 
[1926] 2 K. B. 30. 

3517a. Right of selection under will.] — ^Testator 
bequeathed to his wdfe such articles as she 
should ‘mthin two months select from the 
articles in certain rooms in a house. Five 
days after his death Ids wife died without 
having made any selection : — Held : the right 
of selection did not pass to the wife^s exors. — 
Re Madge, Pridie v, Bellamy (1928), 44 
T. L. R. 372 ; sub nom. Re Madge, Pudbe v, 
Bellamy, 72 Sol. Jo. 284, 

3518a. Loan posted to but not received by deceased.] 

— On the receipt of a signed promissory note 
a money-lender forwarded an agreed sum to 
the borrower through the post. The borrower, 
the secretary to a co., died between the times 
of the posting & delivery of the lettei;. The 
joint acting secretary of the co. having notice 
of the secretai’y’s death, opened the money- 
lender’s letter & retained possession of the 
enclosed money until such time as he could 
hand it over to the personal representatives 
of the borrower. In an action by the 
money-lender to recover the sum lent from 
the ^ joint acting secretary : — Held : deft, 
received the money on behalf of deceased’s 
estate, & the proper course for the money- 
lender was to litigate with the borrower’s 
representatives. — Michaelson v. Crisp 
(1927), 71 Sol. Jo. 982, 

3521. Add. Annotation ; — Refd. Symons v. 

Southern Ry. Co. (1935), 153 L. T. 98. 


3524. Add, Annotation : — As to (1) Refd. Re Mills, 
Mills V. Lawrence, [1030 J 1 Oh. 664. 

3543. Add, Annotation: — As to (2) Refd. Re 
Mathie.9oii, [1927] 1 Oh. 283. 

I. Chases in Action Accruing in Lifetime of 
Deceased (p. 288). 

See^ noWf Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 1. 

3553. Add. Annotation : — Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

3554. Add. Annotation : — Refd. Graves v. Cohen, 
(1929), 46 T. L, R. 121. [Reference has been 
made to the headnote, not justified by any- 
thing in the judgment, in Stubbs v. Holywell 
Ry, Co,, (per Wright, J.)] 

3569. Add, Annotation : — As to (3) Distd. Re 
Union of London & Smith’s Bau]c, Ltd. 
Conveyance, Miles v. Easter, [1933] Ch. 611. 

3672a. .]— Noble v, Cabb (1828), 2 

Sim, 343 ; 57 E. R. 817. 

Armotatiom : — Befd. Richards v. A.-G. of Jamaica (1848), 
6 Moo. P. 0. C. 381 ; Re Francis, Barrett v, Fisher (1905), 
74 L. J. Oh. 198; Re bacon’s Settlmt., Lacon v. Lacon, 
rieil3 2Ch. 17. 

3575. Add. Annotation : — Apprvd. Re Union of 
London Smith’s Bank, Ltd. Conveyance, 
Miles V. Easter, [1933] Ch. 611. 

3564. Add. Annotation : — Consd. Be Walker, 

Walker v. Patterson (1934), 177 L. T. Jo. 325. 

3606. Add. Annotation : — Refd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 


PART II. SECT. 21, SUB-SECT. 2. 

Q 1. — ^ Duty to make inquiries *] — 
Although no hard Sc fast rufee can be 
laid down, a oaveaf; should not be filed 
against the granting of probate of a 
will without substantial grounds, Sc, 
before filing, the Intending caveator 
should make full Inquiry. Where a 
caveat was filed without substantial 
grounds without proper Inquiry, a 
caveatrlx, who was unable to carry the 
matter further was ordered to pay 
costu . — In th 4 i Will of Emzabetu 
O'Drisooll (1929), 29 S. E. K. 8. W. 
558 ; 46 N. S. W. W. N. 176.— AUS. 


sh. Caveator setting up different urW.,] 
— If on a petition for prebate, the 
caveator sets up another will of 
testator, it \b obll^tory on blqi to file 
a separate petition to propound the 
will set up by him. The result In such 


a case is, that there are two separate 
suits which may either be heard 
together or be consolidated.^ — Venidas 
Nemchand V. Bai ClIAMPATAVI (1928), 
I. L. R. 63 Bom. 829.— IND. 


PART 11. SECT. 21, SUB-SECT. 10. 

sk. Jurisdiction of court — To alter 
previous order. h-ln addition to Its 
powers under Succession Act, s. 234, 
Sc Probate Sc Administration Act, 
e. no, the or,, has power in review to 
alter its previous order in contested 
proceedings for the grant of probate 
or letters of administration. — -Kyone 
Hoe Tsee r. Eton Soon Stw (1925). 
I. h. K. 3 Ran, 261.— IND. 


si. iHUv to seU — €& pay beneficiary 
share of proceeda.V^Re MontoomkrY. 
Lumbers v, Moittgomery (1912), 22 
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W, L. R. 634 ; 22 Man. L. R. 735.— 
CAN. 

PART HI. SECT. 1, SUB-SECT. 2.— 
I. (a) V. 

p i, ,]— An option to pur- 

chase contained in a wUl is primd fade 
not purely personal, but Is assignable 
by the optionee Sc transmissible by him 
to his personal representatives. — 
Perpetual Trustee Co. v. Union 
Trustee Co. (1927), 28 S. R. N. S. W. 
222 ; 45 N. S. W. W. N. 30 ; reved. std) 
nom. Abbott, r. Union Trustee Go. 
(1928), 41 a h. R. 375.— AUS. 

PART m. SECT. 1. SUB-SECT. 2.— 
I. (bj 1. 

q 1. .] — The common law maxim 

(wtio personalis nwritur cum persona In 
India has been very largely abrogated 
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,]— Anon. (1457), Y. B. 36 
Heuo 6, fo. 7, pL 4 ; 7 Jur. 494, n. 

Annotations: — Apld. Tharpe d. StaUwood (1843), 5 Man. & 

G. 760. Bold. Wangrford v. Wangtord (1704), 11 Mod. 
Rep. 38. 

3611b. -- — - V. Newman (1601), 

Gouldsb. 162 ; 75 E, R. 1059 ; sub nom. 
Eason v, Newman, Cro. Eliz. 495. 

3611c. .] — ^Beab V, Soper (1759), 2 

Keny. 441 ; 96 E. R. 1288. 

3617. Add* Citations : — svh nom* Mason &; Davy 
V, Dixon, Latch 167 ; Noy 87. 

Add, Annotations: — ^Hefd. Saunders v, Plum- 
mer (1662), O. Bridg. 228 ; Finlay v, Chirney 
(1888), 57 L. J. Q. B. 247. 

8624a. Injury must have been com- 

mitted within six months of death.] — Bush v. 
London County OouNcrx (1933), 77 Sol. 
Jo., 388, D. C. 

iv. Personal Injury (p. 297). 

See, now. Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), 8. 1, & Negligence, 
Nob. 953b-953f, post, 

3631. Add, Annotation : — Consd. Re Dickens. 
Dickens v, Hawksley, [1935] Ch. 267. 

3638. Add, Annotation : — Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 

3646. Add, Annotation : — Refd. Flower v, Prechtel 
(1934), 150 L. T. 491. 

3655. Add, Annotation : — Refd. Re Portman (No. 
2), [1925] Ch. 294. 

3658. Add, A nnotations : — Consd. Re Union of 
London & Smith’s Bank, Ltd. Conveyance, 
Miles V, Easter, [1933] Oh. Oil. Refd. Price 


V, Corpn, d’Energie de Montmagny, [1927] 
A. 0. 363. 

8671. Add, Annotation : — As to {I ) Refd. Re Blake, 
Re Minahan’s Petition of Right (1931), 100 
L. J. Ch. 251. 

3687a. .] — Appleton v. Doily (1609), Yeiv, 

135 ; 80 E. R. 91. 

Annotations : — Befd. Shuttleworth v. Gamett (1688), 
Garth. 90 ; Hudson t>. Jones (1706), 1 Salk. 90, 

3691. Add, Annotations : — Distd. Skinner v, Geary 
(1931), 47 T. L. R. 597. Refd. Roe v, 
Russel], [1928] 2 K. B. 117. 

3692. Add, Annotations : — As to (1) Apprvd. 
Skinner v. Geary (1931), 47 T. L. R. 697. 
Refd. Roe v, RusseU, [1928] 2 K. B. 117 ; 
Lovibond (J.) & Sons v, Vincent, [1929] 1 
K. B. 687. 

3692a. .] — In my view Collis v. 

Flower, No. 3691, was wrong, for the reasons 
that I have been stating. The common law 
tenancy was terminated. The exor. had a 
common law tenancy, & it was terminated 
by notice to quit. He did not remain in 
occupation of the house, &, in my view, the 
original tenant having no right, as we have 
now decided, to dispose of the property by 
will, had no right to give any statutory right 
to the exor., & the exor., who liad not lived 
in the house, could not claim to be a statutory 
tenant. In my view, therefore, Collis v. 
Flower, No. 3691, is no longer an authority. 

The administrator case stands on a 
different footing, because one has to look in 
all these cases to see what the facts were. 
The administrator case is the case of Mellows 
V. Low, No. 3892. There the facts were 
different. The original tenant was a weekly 
tenant. It was a common law tenancy, <fe 
during her tenancy she died intestate. 
Consequently, whatever rights she had in 


by Btatiitory provisioDS oontained in 
riucceasion Act. 8. H06.— llKTiiiA l)UN> 
Mussoorib Elkotiiio Tramway Co. v. 
llANSBAJ (1935), 1. L. K. 58 All. 
342.— IND. 


PART III. SECT. 1, SUB-SECT. 2. - 
I. (b) a. 

3617 I. Application of rule — Detinue, ) 
— The adminiHtrator of the ehtate of a 
deceased person cannot recover dam- 
ages, in respect of a chattel belonging 
to the deoeased, for Its detention or 
seizure during his lifetime, or prior to 
the Issue of the letters of administra- 
tion, imless there is evidence to show 
that the ohattel woe damaged, or that 
the estate of the deceeised was 
doproolated by the selztire or detention 
in that period. The administrator, 
however, is entitled to recover for the 
estate damages for being deprived of 
the use & possession of the chattel after 
the issue of the letters of administra- 
tion, — D ay u, Horton <1918), 26 
W. L. R, 72 ; 5 W. W. B. 751 ; 14 

H. L, B. 763 ; 23 Man. L. B, 623.— 
GAN. 


PART HI. SECT. 1, SRB-SECT. 2.— 

I. (b) iU. 

• 0 . Whether right coniinxiea in personal 
r^resenfafwc.}-— Under the provisions 
01 B. 8. c. 113, s. 1, the right to main- 
tain or to institute an action for an 
Injury to land, committed within six 
months of the death of the owner, 
survives to his personal representative. 
The clear & reasonable meaning of the 
statute is that the exor. or adminis- 
trator may oommenoe an action or carry 
on an action instituted by testator or 


intestate. — Miller v, Cobkum (1899), 
32 N. B. B. 35«.-~CAN. 

80. .] — In an action for trespass 

to land brought in 1895, the statement 
of claim included a claim for erecting 

6 inaintalniug fences & depasturing 
cattle, PItf. died in 1897, & his extrix. 
was made a party In 1898 : — Held : 
R. S. c. 113, 8. 21, In relation to a con- 
tinuing cause ol action, applied. — 
Grant v. Wolvk (1899), 32 N. S, R. 
444.— CAN. 

PART m. SECT. 1, SUB-SECT. 2.— 
1. (b) iv. 

sp, rF?tef/tcr right corUinues bi repre- 
sentative,] — In case of tort, for alleged 
negligence resulting in the death of the 
person injured, the right to maintain 
an aotioii dies with the person. — 
Hawley v. Wiaairr(1904), 37 N. S. B. 

7 7.— CAN. 

aq. .1 — An action for injury to 

the person now survives to the exor. 
of pltf.. whd can, in case of his death, 
pendente Itte. on entering a suggestion 
of the death & obtaining an order of 
revivor, continue the action. — M ason 
V. PKTERBOROUtVH TOWN (1893), 20 
A, B. 683.— CAN. 


PART III. SECT. 1, SUB-SECT. 2. 

J. (a) ii. 

3660 i. lUghi to receive (tieiduid^.] 
Dividends paid out of the proHts oi 
industrial cos. in Quel»<‘c, (Janatia 
declared iJcriodically ho lar us cir- 
cumstances permit, arc generaiJ ♦ 
speaking to he treai-(Kl o.s 
fruits ” withbi art. 449 <»f MUj 
Code of Quebec, & must, 
art. 451, bo considered as uaring been 
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acquired doy i>y day & belonging to 
tiie. \isiifnictuary in pro])ortion to the 
duratiini of his usufruct. 

E., who wuiH entitled under the will 
a deed of gift of his father to certain 
dividcudH i)ayable by a co. of which his 
falber had been (be founder & K(dn 
share holrlor, died thrive days before', the 
deelaration of divid<^ndH on il/S pn?- 
ferreil & eoiutnou Htocks out of prodts 
adniittedly teamed during K.’s lifci- 
tiine. On a claim by api>R,, the widow 
& executrix &; univerRal legatee of E., 
to the proportionate Hhai-e (d’ th(; 
dividend.'^ so deelared wiiich Hh(; alleged 
Avns due to her hxrsbaTid at the datt* of 
his death under the will & deed of gill : 
— Held: (1) although E. was not a 
usufructuary under the deed of gift, 
having only a right as bcnctlcian to 
share in eertam “ fi’uil.s A' rcvehia's ” 
(the dividends! dislributed from (n))o 
to time by the trust t'cs under tiio <]<‘e(i 
of gift, he was. by virtue of itu' tuo- 
visions of a.rt. 9H1 (a) to (a) of (’ivil 
Code of Quebec, a bonodnary uu(h'r 
the doeri of gift v^: ( he iil wit h ijei soua i 
rights against the iidiu ia.ry doiu'cs iSc 
the tidueiarv lcgnt<'(* rt'Spcctivoiy ; 
(2) art. 15J of the <;i\ uasappJio 

ai>Ie bv analogy io ( he rights of a 
heiu'tlciafv uuder (In' wdl A: (bH'd of 
g-ift in rchpcft oi the iliv/dcndM iJtv’Ja.red 
b' tlu' cn. T(m iiivjd('nds in question, 
(hon'foie. \uTr enil fruits subject to 
the priii<'il>l(' eoni aim'd iu art. 451 that 
tla'^ hIioliM iio coushho'ed to have been 
aeunired <iav by da.y, .S: K.’s widow W'as 
aceordiiigly (UititJod to her husband's 
l>ro|)ortionate share of the dividends 
whic li were in fact <lcelarod threu) d» /s 
after his death. — L averdukk \)v 

Tremblay, 11937] A. O. 666; 106 

L. 3. F. 0. 107, P. O.— CAN. 
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her common law tenancy remained to her 
representatives in an intestacy. No notice 
to quit was ever given. Consequently the 
common law tenancy remained. Then the 
landlord claimed that on the death of the 
tenant intestate, with no member of her 
family residing in the house, the tenancy 
lapsed. Ic was held that the administratrix 
was a person who derived title under the 
original tenant, consequently, that the 
residence could not be interfered with. The 
point of that case which renders it a right 
decision is tliat no notice to quit the common 
law tenancy had ever been given. The 
common law tenancy, therefore, remained, 
& it remained in the person who at common 
law was entitled to it, her tenancy had 
never been terminated. Consequently, 
Mellows V. Low^ No. 3692, on the facts, is 
right, but if notice to terminate the common 
law tenancy had been given the ct. could 
not. in my opinion, have said, unless the 
matter could be brought within the very 
curious clause about intestacy to which I 
have referred, that such an administratrix 
not being in possession is entitled to be 
protected by the Act (Scrutton, L.J.). — 
Skinner v. Geary, [1931] 2 K. B. 546 ; 100 
L. J. K. B. 718 ; 145 L. T. 675 ; 95 J. P. 
194 ; 47 T. L. R. 597 ; 29 L. G. K. 599, C. A. 

3699. Add. Annotation : — Refd* Re Bower Wil- 
liams, Ex'p. Trustee, [1927] 1 Ch. 441. 

3702. Add. Annotation : — FoUd. Re Bower 

Williams, Ex p. Trustee, [1927] 1 Ch. 441. 

3710. Add. Annotations : — Consd. Beaumont v. 
Beaumont, [1933] P. 39 ; Rc Debtor, Ex p. 
Petitioning Creditors (No. 5 of 1932) (1932), 
101 L. J. Ch. 872 ; Morris v. Baines & Co., 
[1933] 1 K. B. 540. 

3711. Add. Annotation : — €onsd. Morriss v. Baines 
& Co., [1933] 1 K. B. 540. 

3732a. .]— Batho v. Fulton (1824), 2 L. J. 

O. 8. Ch. 196. 

3766a. .] — Curling v. Austin (1862), 2 

Drew. & Sm. 129 ; 10 W. R. 682 ; 62 E. R. 
570. 

Annotation .—Reid. Lawrlo v. Lees (1881), 7 App. Ca**, 19. 

3795. Add. Annotations : — Refd. Re Murphy’s 
Estate, Morton v. Marchanton (1930), 74 Sol. 
Jo. 321 ; Parker v. Judkin, [1931] 1 Ch.475. 

3796. Add. Annotation : — Refd. Parker v. Judkin, 
[1931] 1 Ch. 475. 

3S00. Add. Annotation : — Refd. Parker v. Judkin, 
[1931] 1 Ch. 475. 

3818a. .] — The effect of Land Transfer Act, 

1897 (c. 65), ss. 1 & 2, is to impose an “ express 
trust ” within Jud. Act, 1873*(c. 66), s. 25 (2), 
on the personal representatives of deceased 
in respect of real estate, & so to prevent Real 
Property Limitation Act, 1874 (c. 57), from 


running in their favour. — T oatbs v. Toates, 
[1926] 2 K. B. 30 ; 95 L. J. K. B. 526 ; 135 
L. T. 25 ; 90 J. P. 103, D. C. 


Sub -SECT. 4. — In case of Persons dying 
SINCE 1926 (Vol. XXIII,, p. 317). 

3819a. Settled land — ^Termination of settlement on 
death of tenant for life.] — Administration 
of Estates Act, 1926 (c, 23), s. 22 (1), does not 
apply where the settlement comes to an end 
on the death of the tenant for life, & his 
exor. when constituted can sell, & he is not 
deemed to have appointed the sole surviving 
trustee of the settlement as his special exor. 
pursuant to such sect . — Re Bridgett & 
Hayes* Contract, [1928] Ch. 163 ; 97 

L. J. Ch. 33 ; 138 L. T. 106 ; 44 T. L. R. 
222 ; 71 Sol. Jo. 910. 

Annotation'. — Distd. In the Estate of Taylor. [1929] P. 260. 

3819b. .] — In the Estate of Bordass, 

No. 1772a, ante. 

3819c. .] — In the Estate o/ Birch, [1929] 

P. 164 ; 98 L. J. P. 66 ; 141 L. T. 32 ; 73 
Sol, Jo. 221. 

Annotation : — Dlstd. In the Estate of Taylor, [1929] P. 2G0. 

3819d. Grant of probate to tenant for life as 

special executor.] — Land was devised by H. 
on trusts providing for limited ownerships 
& in default of issue for the right heirs of 
H. C. who was the right heir of H., by his 
will appointed the applicant T. exor. & 
trustee & devised his lands to the use of the 
applicant' for life with I’emainders over. On 
Jan. 1, 1926, the commencement of Settled 
Land Act, 1925 (c. 18), the lands passing 
under the wills of H. C. remained subject 
to the settlement created by the will of H., 
<&;, in the event of the termination of the 
limited ownership under the will, also subject 
to the settlement created by the will of C. 
On the same date J. was tenant for life under 
the will of H. By a vesting deed dated 
Apr. 16, 1926, the lands were declared to be 
vested in J. in fee upon the trusts operating 
from time to time under the will of H. or 
otherwise. J. died Apr. 27, 1928. General 
probate of his will including the settled land 
was granted to his exors. in the first place. 
Later the grant was amended limiting it 
save & except the settled land vested in 
testator settled previously to his death 
remaining settled notwithstanding his 
death.” J. having died without issue appet, 
T. then became tenant for life in possession 
under the settlement cr(?ated by the will 
of C. as well as the trustee of that settlement. 
On appeal from the registrar a grant of probate 
of the will of J. limited to the settled land was 
directed to issue to the appet. as special 
exor. of J. — In the Estate of Taylor, [1929] 
P. 260 ; 98 L. J. P. 145 ; 141 L. T. 200 ; 45 
T. L. R. 481 ; 73 Sol. Jo. 385. 
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Part IV. — Duties 

3888, Add, Annotation : — .As to (2) Consd. Ite 
•Rooke, Jeajis v. Gatehouse, [1933] Oh. 970. 

3899, Add, Annotation : — As to (2) Consd. Be City 
Equitable Fire Insce., [1926] Oh. 407. 

3934, Add, Annotation : — Consd. Be Mansel, Smith 
V. Mansel, [1930] 1 Oh. 362. 

3959a. .] — Exor. charged with 

interest on dividends of stock received by 
him, & kept at his banker’s with his own 
money for a number of years, instead of being 
invested to accumulate. — G oodohild Fen- 
ton (1829), 3 Y. & J. 481 ; 148 E. R. 1269. 

3966a. Application to court — Order for 

inquiry as to sufficiency.] — Re Lethbrbrow, 
Hopp V, Dean, [1936] W. N. 34 ; 179 L. T. Jo. 
161. 

Annotation Eefd. Re Holden, IsaacHon v, Holden (1935), 
179 L. T. Jo. 235. 

3973a. .] — Re Holden, Isaacson v . Holden, 

[1936] W. N. 62 ; 179 L. T, Jo. 235. 

3999a. .] — Hudson v, Martin (1726), 

2 Eq. Cas. Abr. 461 ; 22 E. R. 393. 

4013. Add. Annotation : — ^Refd. Be Phillips, Law- 
rence V. Huxtable, [1931] 1 Ch. 347. 


of Representative. 

4021. Add. Annotation: — As to (2) Held. Be 
Mathieson, [1927] 1 Oh, 283. 

4040a. Income accruing after death — Admlnistra* 
tion of Estates Act, 1925 (c. 23), s. 82 (1).] — 
Re Tong, Hilton v. Bradbury, No. 6917b, 
post. 

4086a. Devise in trust to pay debts — Until son 
attain twenty-one — Death under twenty-one 
— Debts unpaid.] — Devise of the rents dc 
profits of lands till hi.s son attain twenty-one, 
towards payment of debts ; & if my son die 
before twenty-one, my debts being paid, 
then to A,, & the son dies before twenty-one ; 
yet the rents 8c profits not only till he would 
have attained twenty-one, but also beyond, 
till the debts be paid, shall be applied for that 
purpose. — Martin v. Woodgate (1691 ), Free. 
Ch. 34 ; 24 E. R. 18. 

4089a. Foreign estate — Produce in transit at time 
of death.] — Cltpfe v. Gibbons (1714), 2 
Ld. Raym. 1324 ; 92 E. R. 364, L. C. 

Annotation: — Re!d. Qoodtltle d. Hart v. Knot (1774), 1 
Cowp. 43. 


PART IV. SECT, 1, SUB-SECT. 1. 

3823 iii, Pay» 

ments made by exors. for a concrete 
curbing: &: foot marker at tJie g:rayc of 
testator approved sinci? apart from 
the provisions, if any, therefor in a 
will the law contemplates reason- 
able outlays for such purposes. — Re 
KOGKits Estate, [19371 1 W. W. K. 
455 ; 2 D. L. 11. 79.— CAN. 

PART IV. SECT. 1. SUB-SECT. 3.— A. 

3891 i. Duty to yei in dd)ta — Liability 
for neglect.] — Re Johnston, Johnston 

V. Hooo (1877), 25 Gr. 261.— CAN. 

sr. Executor debtor to testator .] — 
Where an exor. woe indebted to his 
testator at the latter’s death the debt 
is oonsidored in equity to have been 
paid by the debtor to himself os 
executor, & he is chargeable in the 
accounts with the amount thereof at 
the time of probate with legal interest 
thereafter during default in payment. 
— Re Gibson Estate, [1930] 2 

W. W. H. 400; [19311 D. L. 11. 159; 
39 Man. L. K. 564.— CAN. 

PART IV. SECT. 1, SUB-SECT. 3.— 
B. (a) ill. 

3927 i. Power to retain — What are 
investments — Not. right to receive pay- 
ment on quantum meruit.] — Re Jones, 
Jones v. Baxter (1929), 46 N. S. W. 

W. N. 190.— AUS. 

3927 ii. Not Hght to 

appointment as architect,] — Re Jones, 
Jones v. Baxter (1929), 46 N. S. W. 
W. N. 190.— AUS. 


PART IV. SECT. 1, SUB-SECT. 8.— 
B. (e). 

n i. .] — ^Where a will directs 

that the proceeds of soles of property 
of the estate shall be deposited in a 
chartered bank, snob proceeds cannot 
be otherwise Invested except by con- 
sent of all .persons interested.— 
Walters, [1925] 2 W. W. R. 557.— 
CAN. 

PART IV, SECT. 1, SUB-SECT. 4. ' 

p i. Deceased uHth foreign domi* 

oil .] — ^In the case of the estate of a 
deoeosed who died domiciled outside of 
Saskatchewan the exor. ’s advertisement 
for claims against the estate was pub- 


lished at the last place of residence of 
deceased in said foreign domicile ; — 
Held,: there had benm a sufficient com- 

£ banco with rule 43 of the Surrogate 
t. Rules, & an order under rule 45 (2) 
dispensing with the ijassing of accounts 
was granted. — Re Jacobron, Bkown & 
Atcheron Estates, [1935] 3 W. W. K. 
513.—CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 

8t. Claim disputed — Effect of service 
of notice of appointment for passing 
accounts on claimant .] — The act of an 
administrator In serving claimants 
against the estate with Orders & 
appointments for passing accounts 
both with, & subsequent to, the service 
upon them of notice of dispute, held 
to have estopped him from setting up 
said notice as a bar to such claims. — 
Re Kurylo Estate, [1922] 2 W. W. R. 
815 ; 68 D. L. R. 784 ; 15 Sask. L. R. 
463,— CAN. 

8W. Payment of doubtful claim to 
legatee .] — Exors. cannot pay claims of 
doubtful validity, conditional upon 
their being deducted from legacies to 
the claimant in the event of yalidity 
not being established. — Re Gillis, 
[1936] 2 D. L. R. 658.— €AN. 


PART IV. SECT. 2, SUB-SECT. 2.— A. 


8V. Undisposed of realty tfi* personalty 
— before personal estate charged with 
payment. ] — In the administration of the 
estote of testator, who has died testate 
as to some assets 8c intestate as to 
others, the primary fund for payment 
of debts, funeral 8c testamentary 
expenses, in the absence of a contrary 
intention expressed in the will, Is that 
constituted by both the real & personal 
estate of which testator has died 
Intestate & is in priority to personal 
estate, charged with their payment. — 
Public Trustee v. Lettch (1928), 28 
S. R. N. 8. W. 313 ; 45 N. S. W. W. N. 
85.— AUS. 


sw. Property exempt under Execu- 
ons Act .] — In constmlng Devolution 
! Estates Act, R. S. M., 1^13. s. 3. 
hlch provides that an intestate’s real 
♦ personal estate or both, ‘‘ except in 
> far as either or both may be excepted 
r any law or enactment,** shall pc 
largeablo with his debts, 
cempt under Executions Act, H. 8. ivi., 
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1913, is to be considered one of the 
“ exceptions. ’ ' 

A farmer died intestate leaving four 
dependent infant children. The ad- 
ministrator of his estate sold certain 
chattels which were during the life- 
time of the deceased “ exemptions ” 
under Executions Act, s. 29. On an 
applloation by the administrator for 
directions os to the disposition of the 
moneys realised from the sale, the 
creditors of the deceased, none of 
whom had recovered judgment, con- 
tended that the right of exemption 
terminated on the deceased’s death ; 
that all the assets of the deceased. 
Including the exemptions, wore liable 
for his debts ; & that even if the 

chattels continued to be exempt, the 
proceeds of their sale was not exempt : 
— Held : the administrator, who had 
also been appointed guardian, held the 
money received from the sale of the 
exeinptlons for the benefit of the 
children . — Re McKenzie Estate 
(Man.), [1930] 1 D. L, H. 49; [1929] 
3 W. W. R. 338 39 Man. L. R. 165.— 

CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (a). 

3986 i. General rule .] — By her will a 
testatrix having be^queathod all hci* 
personal property to Ikt sister-in-law, 
inter alia, directed that certain land 
should be sold & “ from the procjecds of 
the sale, & after i)aymont of all out- 
standing debts,” gave certiiiii per im]ar\' 
legacies. On an origin/it.mg simimons 
to decide whetlu'r tlu' general 
poi*sonalty had bocm exonerated front 
the pavment of debis -//e/d / as 
there was no express or implied nro- 
vfslon in the will to rndieate that 
testatrix wished lo overrnie the 
filutntory order of application of as«e s, 
the statulory order aiqdied A the 
general personalty was Jitihle for th<^ 
payment of debts.-- th r-Lra? v. I vllfu 

(1936), 36 8. B. N. ^ • hOl) . .).i 

:< 8. W. AV. N, 222. ~ AUS. 


»ART IV. sect. 2, SUB-SECT. 2.- 


sn. Under .5 Oeo. 2. c. 1.]—UeM : 
land was assets in the hands of exora. 
for tiio payment of unliquidated 
damages in an action of covenan , — 
StOELBS V. Asselstine (1853), 10 
U. O. R. 203.— CAN. 



Cases 4101a -4868a. English and Empike Digest Supplement. 


4101a. Liability to contribute rateably — Under Ad- 
ministration of Estates Act» 1925 (o. 23)^ 
ss. 82, 83, 34 — Notwithstanding devolution of 
beneficial interest to heir-at-law of lunatic.] — 
For six years before her death a lady was a 
certified patient at a mental home, & without 
any testamentary capacity. She was not, 
however, a lunatic so found by inquisition, 
^ never had a committee or receiver. She 
died at the home on Feb. 1, 1929, a mpinster 
& intestate, aged seventy -six ; — Held : her 
real estate went to her heir at law under 
Administration of Estates Act, 1925 (c. 23), 
s. 61 (2), which exemption sect, read with 
the definition sect., sect. 66 (1) (viii.), was 
not confined to cases where a lunatic or 
defective had a committee or receiver. 
However, the exemption in sect. 61 (2) only 
extends to the devolution of the beneficial 
interest, & the real estate must bear its 
rateable share of the funeral, testamentary 
administration expenses, debts, &: lia- 
bilities, under sects. 32, 33, 34, & Sched. I. — 
Be Gates, Gates v. Gates, [1930] 1 Ch. 199 ; 
99 L. J. Oh. 161 ; 142 L. T. 327. 

4101b. ** According to value Meaning of 

value.''] — In Administration of Estates 
Act, 1925 (c. 23), Sched. I., Part II., para. 6, 
“ Property specifically devised or bequeathed, 
rateably according to value,*’ the word 
‘‘ value ” means the value to testator. 
Where, therefore, property is devised sub- 
ject to a mtge. created by testator, & other 
property is devised burdened with the pay- 
ment of specified legacies, & the personal 
estate of testator is insufficient to pay 
pecuniary legacies debts, in order to 

ascertain the proportion payable the word 
“ value ” means the value of the property to 
testator & not the value of the property to 
the devisees. The “ value ” in the case of 
the property burdened with the mtge. is 
the value of ihe property less the amount 
of the mtge., whereas in the case of the 
property burdened with the payment of 
legacies the amount of the legacies is not 


to be deducted to ascertain the “ value ” of 
the property. — Be John, Jones v, John, 
[1933] Oh. 370; 102 L. J. Oh. 72; 148 
L. T. 460. 

4134. Add. Annotation Consd. Be Wells, Swin- 
bume-Hanham v. Howard, [1933] Oh. 29. 

4154a, Solicitor entitled to payment of testa- 
mentary charges not paid by deceased 
executor.] — Tannee v. Oaetkb (1856), 25 
L. J. Oh. 664 ; 27 L. T. O. S. 196 ; 2 Jur. 
N. S. 413 ; 4 W. B. 633. 

4158. Add. Annotation : — Consd. A.-G. v. Jackson 
(1932), 48 T. L. B. 261. 

4158a. Income tax — ^For bus year ending before 
testator’s death.] — Held : the Orown’s pre- 
ferential claim for income tax could be made 
for tax assessed for any one year ending 
before testator’s death. — Be OooKEix, Jack- 
son V. A.-G. (No. 2) (1932), 76 Sol. Jo. 496 ; 
16 Tax Oas. 681, 721. 

4193. Add. Annotation : — Refd. Christopher 

(Hove), Ltd. V. Williams, [1936] 8 All B. K. 

68 . 

4210a. .] — A judgment was signed 

in 1864, but was not registered till after the 
death of the judgment debtor in 1862 
Held : the judgment had no preference over 
simple contract debts against the estate of 
the judgment debtor. — K emp v. Wadding- 
ham (1866), L. B. 1 Q. B. 366 ; 7 B. & 8. 301 ; 
35 L. J. Q. B. 114 ; 13 L. T. 709 ; 14 W. B. 
390. 

4221. Add. Annotation : — ^Rcfd. A.-G. v. Jackson 
(1932), 48 T. L. B. 261. 

4225. Delete the cross-reference immediately pre- 
ceding this case. 

4351. Add. Annotations : — Refd. Be Cockell, Jack- 
son V. A.-G., [1931] 1 Oh. 389 ; In ih£ B state 
o/Leguia (1936), 105 L. J. P. 72. 

4853a. How exerciseable--^Equitable assignment of 
future assets.] — A personal representative’s 
right to prefer creditors, preserved by Adminis- 
tration of Estates Act, 1925 (c. 23), s. 34 (2), 


PABT IV. SECT. 2, SUB-SECT. 3.— A. 

p i. Preferred to mortgagee of 

property deoiaed heneficlaUv to eaxcvior.] 
— Rt SOULTHORPK <Ont.), [1926] 2 
D. L. K. 739 ; 7 O. B, R, 505.— CAN. 

BO. Widow’s right to money payable 
under nmiriage contract .\ — OTiEiLLT 
w. O’EKlLtT (1910), 16 0. W. R. 75 ; 
21 0. L. R. 201.— CAN. 

Bp. Claim for breach of trust.) — The 
faot that a oiaim against the estate of 
a deceased person arose in oonseqnenoe 
or by means of a breach of duty as 
a trustee, affords no ground for giving 
such clalul a preference over other 
orodltors of the estate: as, under 
Property & Trusts Act, R. S. O. 1877, 
o. 107, 8. 30, the claimant oan only 
rank pari passu with other creditors. — 
Beock V. Oamebon (1873), 25 Gr. 369. 
--CAN. 

PART IV. SECT. 2, SUBJECT. 8,—B. 

4162 1. Simple eonfraot debt due to the 
Crown — PrUrnty over spedday <t simple 
contract debts due to subject*} — A debt 
incurred by the purchase of wheat 
from the Minister of Airdoulture, 
under Wheat Marketing Acta, is a 
Crown debt, & should be paid In priority 
to all other debts of Intestate.— jRe 
MoMahon, Lawson o. iNTSoarATB 
Estates Curator, [1921] V. L. R. 
549.— AUS, 


PART IV. SECT. 2, SUB-SECT. 8.— 

0. (a). 

4167 i. Priority over specialty dt 
simple contract ddtts.) — In the admini- 
stration of assets, a judgment obtained 
flkgainst decreed is entitled to priority 
over simple contract & specialty 
creditors, but it 1? essential to the 
judgment that it should have been 
docketed. — Frontenao Loan Co. v. 
Morick (1886), 3 Man. L. K, 462. — 
CAN. 

4178 i. Degree of priority — Between 
iudgmetU creditors — Judgment for 
balance of legacy charged on reaUy— 
Judgment by cr^iior secured by mort- 
gage.} — Cameron v. Harper (1892), 
21 S. C. R. 273.-~CAN. 

PART IV. SECT. 2, SUB-SECT. 3.— 
C, (0). 

4206 i. Against deceased.] — Frontb- 
NAO liOAN Co. V. Mobtce, No. 4167 i.^ 
ante.— CAN. 

PART IV. SECT. 2, SUB-SECT. 4.— 
A. (a). 

4245 ill. .] — ^An administrator 

may pay a statute-barred debt without 
inournng perBonal liability. — Re 
GREEN, [19S21 3 D« L. E. 48 ; 4 
M. P. B. 432.— OAN. 

sq. Right of widow to pay husband’s 
ds&L}— The payment of a httshand's 
debt, though barred, has been held to 


be a pious duty on the part of the 
widow, & it is not necessary that there 
should he any dan^r to the estate, 
in order to entitle the widow to incur 
debts, or to alienate the property of 
her husband In order to pay off barred 
debts. The Hindu law does not take 
cognisance of any bar of limitation. — 
Abhutosh Sikpar V. Chipam Manual 
(1929), I. L. R. 57 Calc. 904.— IND. 

PART IV. SECT. 2. SUB-SECT. 4.— 
A. (0) i. 

d 1. S. P. Watkins v. Washburn 
(1846), 2 U. C. R. 291.— CAN. 

4272 i. By representative — Inclusion 
of debt in probate affldairit,] — The setting 
out of a aebt in an affidavit tor estate 
duty Is not a suffident acknowledge- 
ment to take It out of the Statute of 
Limitations, — Prbnderoajbt v. O ‘Gor- 
man, [1938] L R. 460.— IR. 

sr. By executor de son tort.} — An 
exor. de son tort cannot give a new 
starting point to Stat. LlmitationB as 
against the rightful administrator, or 
the parties benefioially Interested in 
the estate. — Grant v* McDonald 
(1860), 8 Gr. 468.— CAN. 

PART IV, SECT. 2. SUB-SECT, 5.~A. 

Bt. Claiim for wages by maiiager of 
intestate’s farm — Claim by execution 
ered^.}y-mxM0mv. GtLMOUR (1894), 

3 B. 0. 
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can. be exercised not only by payment in 
cash, or by a legal chaise eqtiivalent thereto, 
but also by an equitable assignment of 
future assets that materialise before an 
administration decree. — Re WnxiAMS, 
Richards v. Wiixiams, [1980] 2 Ch. 378 ; 
99 L. J, Oh. 470 ; 143 L. T. 630. 

4368. For existing citation substitute the following 
paragraph & citations : — 

If, after a decree, an exor. thinks fit to pay 
a creditor, he does so at his own risk, Si he 
is only entitled to stand in the place of his 
creditor against the estate. — Irby v. Irby 
(1867), 24 Beav. 625 ; 3 Jur. N. B. 1314 ; 63 
E. R. 460r. 

4892. Add, Annotation : — As to (2) Consd. A.-G. v. 
Jackson (1932), 48 T. L. R. 261. 

4418. Add, Annotation: — As to (3) Consd. Re 
Cockell, Jackson v, A.-G., [1931] 1 Ch. 389. 

4428. Add, Annotation : — Consd. A.-G. v, Jackson 
(1932), 48 T. L. R. 261. 

4428a. Against Crown — ^Administration of Estates 
Act, 1926 (c. 28), s. 34 (2).] — A.-G. v, 
Jackson, No. 4638a, post, 

4429. Add, Annotation : — Rofd. A.-G. v, Jackson 
(1932), 48 T. L. R. 261. 

4432. Add, Annotation : — Refd. In the Estate of 
Leguia (1936), 105 L. J. P. 72. 

4483. Add, Annotaiion : — ^Refd. Re Oockell, Jack- 
son V, A.-G., [1931] 1 Ch, 389. 

4484. Add, Annotations : — Consd. A.-G. v. Jackson 
(1932), 48 T. L. 11, 261. Refd. Re Ration, ' 
Official Receiver v, Patten, [1936] 2 All E. R. 
1119. 

4485. Add, Annotations : — Overd. A.-G. v, Jackson 
(1932), 48 T. L. R. 261. N.F. Re Patton, 
Official Receiver v. Patten, [1986] 2 All E. R. 
1119. 

44 ,g 5 a. Bankruptcy Act, 1914 (c. 59), 

s. 36 (2) — Administration of Estates Act, 
1925 (c. 23), s. 34, Sched. I., Part I.]— S. P., 

the debtor, died in Oct. 1934, intestate A; 
insolvent. His widow, who had taken out 
letters of administration, having in her hus- 
band^s lifetime advanced him certain moneys 
for the purpose of his business, Si having aftor 
his death received certain sums which formed 
part of his estaoe & which equalled the 
amount so advanced by her, on Feb. 1, 1935, 
paid them as his administratrix into her own 
private account. On Feb. 8 an order was 
made for the administration of her deceased 
husband’s estate in bkpey., the sums then 
stiU remaining in her hands. These sums 
paid into her own private account having 
been claimed by the official receiver as trustee 
of the husband’s estate, who alleged that bv 
virtue of Btocy. Act, 1914 (c. 69), s. 36 (2) 
(replacing Mkcried Women’s Property Act, 
1882 (c. 76), ,8. 3) & Administration of 
Estates Act, 1925 (c. 23), the widow had no 
right of retainer as against other creditors, 
a special case was at the request of both 


PART IV. SECT. 3, SUB-SEOT. 1. 

fv. Future liabilUy conHngmt — 
Rights of executor to distribute re^ue,J 
— The father of a patiper limatio 
daughter, who had become chargeable 
to the pariah oounoU, admitted his 
liability to aliment her, & died in- 
testate. The son, as exor., divided 
the estate, which was movable, 
equally between hiznself Sc liis sister. 


parties sent by the county ct. judge, before 
whom the matter first came, for the opinion 
& determination of the High Ct. : — Held : 
on Feb. 8, the widow had in her hands the 
sums in question foi*mmg part of her hus^ 
band’s estate & she had not made these sums 
her own by paying them in to her private 
account on Feb. 1, for she had no right of 
retainer as against the other debts due from 
the estate, which were all of higher degree 
than the debt owing to her, & the sums must 
accordingly be handed over to the official 
receiver. — Re S. P., Exp. Ofpictal Rboeiver, 
[1986] Ch. 735; 105 L. .1. Ch. 371; 166 
I.. T. 31 ; [1936 -7] B. & C. R. 8 ; sub nom. Re 
Paitkn, Offiotat. Recfivfh V, Patten, 
[19.36] 2 All E. K. 1119 ; 80 Sol. Jo. 673. 

4611. Add, Annotation : — As to (2) Consd. A.-G. 
V, Jackson (1932), 48 T. L. R. 261. 

4527. Add. Annotation : — Consd. A.-G. v, Jackson, 
[1932] A. 0. 365. 

4533. Add, Annotation : — Consd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 

4535. Add, Annotations : — Consd. A.-G. v, Jackson 
(1932), 48 T. 1j. R. 261. Refd. Re Patten, 
Official Receiver v. Patten, [1936] 2 All E, R. 
1119. 

4588a. Administration of Estates Act, 1925 

(c. 23), s. 34 (1).] — Under sect. 34 (1), & the 
rules set out in Part 1. of Sched. 1., to 
Administration of Estates Act, 1926 (c. 23), 
in the administration of insolvent estates an 
exor. has no right of retainer of a simple 
contract debt against the Crown so far as the 
Crown has priority under the bkpey. rules 
affecting debt priorities ; consequently the 
Crown has priority for a claim for taxes, not 
exceeding in the whole one year’s assessment. 

In my opinion there are now only two, or 
possibly three, degrees of priority of debts, 
being, first, those which are by the Bkpey. 
Act expressly given priority ; secondly, those 
which are expressly directed to bo paid 
pari passu ; & possibly, thirdly, those 

mentioned in Bkpey. Act. 1914 (c. 69), s. 36, 
Si in sect. 3 of the Partnership Act, 1890 
(c. 39), the effect of the latter section being 
expressly retained in the Bkpey. Act, 1914 
(c. 59), s. 33. It foUows that the balance of 
any Crown debt in excess of that portion 
winch is given priority is now of the same 
degree as the debt of the executrix in the 
present case, & that she can retain against 
such balance (Lord Atkin). 

The right still remains as before, the right k) 
retain against debts of equal degree. Borne 
debts have been put in a higher degree than 
they were before ; but the exor.’s right alwa> s 
has been subject to changes of that descrip- 
tion. What has been affected is not the right, 
but the classes in respect of which the right 
is exercised (Lord Atkin). — A.-G. v. Jack- 
BON, [1932] A, 0. 365 ; 48 T. L. R. 26 L ; 76 
Sol. Jo. 146 ; sub noyn. Re (" ockell , A.-G. v. 


At the dftte of division the daughter 'e 
share had not been exhausted by the 
cost of her maintenance since hifl 
death : — Held : as any claim there 
might be against the rest of the estate 
for aliment was merely contingent, the 
exor. was not bound to retain the 
remaining shore of the estate to meet 
that claim. — Edxnb^qh 
CJ oUNdlLV. OOUPBB, fl924] S. C. 139.— 
SOOT. 


PART IV. SECT. 4, SUB-SECT. 1. 

sp. NercHsifu for debt,] -The 

right of ll»e <^xor. of a creditor of a 
itgHtoo to rotuiii out of the legacy an 
aTnoiint siitheioijt lo hhI the debt 
(iue to testator depends upon the 
exlstoiK-o of a valid debt. — P akkus 
PuoPKRTV & Stock Co., Lh). r. 
PisRpETUAL Trustee Oo., Ltd. (19;.6), 
U S. B. N. S. W. 457 ; 63 N. 8; 
W. W. N. 186.— AUS. 
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Cases 4538a- 4764a. English and Empire Digest Supplement, 


Jackson, 101 L. J. Oh. ISe ; [1931] B. & 

0. R. 167 ; svb nom. Re CocKBUL, Jackson 
V. A.-G,, 146 L. T. 460 ; 16 Tax Cas. 681, 
H. L. 

Annotaiions : — Folld. JKe Patten, Official Receiver v. Patten* 
fl936] 2 All K. R. 3119. Retd. Re BaUey, Duchess MiU, 
Ltd. V. Bailey (1932), 76 Sol. Jo. 660. 

4584. In line 6 of the paragraph, before the words 
secured by bond,'* add the word not.** 

4587a. .] — By his will a testator 

bequeathed to his sou “ tlie sum of £3,000 to 
be paid to )iim out of the share of my capital 
A loans in the business of W. B,, &; I 
direct that pi*ovided [the son] shall within 
0 months of my deatii be acjcepted by the 
remaining partners in the said bu8ine.ss as a 
partner as from the date of my death upon 
terms mutually aijceptable to [the son] & 
the remaining partners of iJie said business 
the saiti legacy of £3,000 or any part thei'eof 
shall not bo withdrawn by [the son] until 
after the expiration of 12 months from the 
dat(^ of my death, ik> in the meantime shall 
bear interest at the rate of £5 per cent, per 
annum ” : — Held : the bequest was a demon- 
strative legacy «Nc not a specific one . — Re 
Wbbsteb., Goss v, Webktkr, [1937] 1 All 
B. II. 602 ; 156 L. T. 128, O. A. 

4591. Add* Annotation : — Consd. Re Quintin Dick, 
Cloncurry v, Fenton, [1926] Ch. 992. 

4807. Add* Annotations : — Apld. I. R. Comrs. v* 
Smith, [1930] 1 K. B. 713. Consd. Parker v. 
Judkin, [1931] 1 Oh. 476. 

4613a. Devisee requiring conveyance — 

Liability of estate for costs*] — Re Stringbr, 
Hill v* Stringer (1899), Y. S. C. P. 

4630. Add. Annotation : — Consd. Re City Equit- 
able Fire Insce., [1926] Oh. 407. 

4651. Add. Annotation : — Refd. Re Oarrington» 
Ralphs V. Swithenbank, [1932] 1 Ch. 1. 

4653. Add. Annotations : — Consd. I. R. Comrs. v* 
Smith, [1930] 1 K. B. 713. Refd. Herbert v. 

1. R. Comrs., I. R. Comrs. v. Herbert (1925), 9 
Tax Cas. 693 ; Daw v. Inland Revenue Comrs., 
Duff-Durnbar v. Inland Revenue Comrs. 
(1928), 14 Tax. Cas. 58. 


4661. For (1844) ** read “ (1842).’* 

4664a. Incomplete gift inter vivos — Completion by 
appointment as executor — No necessity for 
assent .] — Be Oomb»bbaoh, Sacnderson v. 
Jackson (1929), 73 Sol. Jo. 403. 

4685. Add. Annotation : — ^Refd. Be Vander Byl, 
Fladgate v. Gore, [1931] 1 Ch. 216. 

4687a. Advances by co-legatees barred by 

Statute of Limitations — Not interest on such 
advances.] — Poole v. Poole (1871), 7 Ch. 
App. 17 ; 25 L. T. 771 ; 20 W. R. 133, L. JJ. 

Annotations: — Consd. Re Rees, Rees v. Goorgre (1881), 17 
Ch. D, 701. Reid. Re Milnes, Mllnos v. Sherwin (1885), 
63 L. T. 534. 

4699. Add. Annotations: — Refd.JKc Jefferies, Finch 
V. Martin, [1936] 2 All B. R. 626 ; Be Blake, 
Berry Geen, [1937] Ch. 325. 

4712a. .] — ^Frybr V. Buttar (1837), 8 

Sim. 442 ; 69 B. R. 175. 

An7wtati(mB : — Consd. Re Parry, Soott. v. Leak (1889), 42 
Ch. D. 570. R^. Harbin v. Mastorman [1896] 1 Oh. 351. 

4714. A dd. Annotaiion : — Refd. Re Blako, Berry 
V. Geen, [1937] Ch. 325. 

4727. Add. Annotatioyi : — Refd. Brown v. Bj-own, 
[1937] P. 7. 

4738a. .] — Horner v. Sayner (1838), 

Coop. Pr. Cas. 168 ; 47 E. R, 450, L. C. 

4753. After this case add “ Sale of legacy to 
executor — In return for annuity — Validity of 
transaction .] — See Fraudulent & Voidable 
Conveyances, No. 895a, post .'^ 

4763a. Lyman’s Trust & 

Trustee Relief Amendment Act, 1860 
(1860), 2 L. T. 662. 

4764a. Payment on account — ^No appropriation 
between principal & interest — Right of legatee 
to appropriate.] — ^Where there are insufficient 
funds to pay legacies when due, & interest 
thereon becomes payable, the legatees are 
entitled, when payments are made on account 
at a later date & there is no appropriation 
between principal & interest, to appropriate 
such payments pro tanto as payments of 
interest due to them at the time of payment 


PART IV. SECT. 6, SUB-SECT. 1.— B. 

4548 i. W?Lat are — Beguesi of stock — 
Teslaior possessing no such stock at 
death.]~Re Millar, [1927] 3 D. L. R. 
270 ; 60 O. L. R. 434.— CAN. 

PART IV. SECT. 6, SUB-SECT. 4.— C. 

n i. No power to impose terms as 

condition precedent to immediate pay- 
ment .] — Bedut V. Smith (1846), 1 
L. T. O. S. 390.— IR. 

»w. Discretion given by unit .] — A will 
ooutainevl a bequest (para. 5) to oltf. 
of $300 per aurium durlug hia life- 
time, “ U) he paid as soon as the 
finances of uiy estate will peimit my 
exors. to do ao.” By para. 7 teatatrik 
directed that ** it shall not be incum- 
bent to pay any bequest until three 
yoara after my doceoae, & my busbaud, 
& any other exors. nls death, 

shall decide when the amounts shall be 
paid & in what amounts from time to 
tin^e/* By para. 12 testatrix autho- 
rised her exors. “ at any time to with- 
hold any payment of legacy or bequest 
until sucIj time as they may consider 
it advisable to make same ** i—lield : 
nothing in paras. 5 & 7 authorised deft, 
to withhold payment of pltf.’s legacy : 
& the dlsci*etion given by paiti. 12 did 
not put deft, in a position to violate 
deliberately the terms of the will. 
The discretion was one to be reasonably 


exercised. — Seymour v. Pratt (1925), 
57 O. L. R. 278.— CAN. 

sx. Before letters of administration — 
Legacy very small. ] — Ross e. Ross 
(1872), 4 Oh. Ch. 27.— CAN. 

PART IV. SECT. 5, SUB-SECT. 4.— D. 

4683 i. Out of what funds payable .] — 
Testator by his will directed his exors. 
“ to pay to the legatees mentioned In 
the will of ray lato wife amounting in 
all to $20,000 which sum is repre- 
sented by bonds in a ** certain bank *' 
in a parcel separate from my own 
securities ” : — Held : the legacies were 
to be treated as legacies from testator, 
payable out of that portion of bis estate 
earmarked In the way indicated. — Re 
Lasham (1924), 66 O. L. R. 1.37.— 
CAN. 

PART IV. SECT. 6. SUB-SECT. 4.— 
E. (a). 

4703 i. Direction for postponement or 
accumulation — When legatee may require 
payment.] — Where testator gives a 
legatee an absolute vested Interest In 
a defined ftmd, the ct. wil] order pay- 
ment on his attaining twenty -one, 
notwithstanding that by the terms of 
the will payment is postponed to a 
subsequent period, — Gopf r. Strohm 
(1897), 28 O. R. 663.— CAN. 

4708 ii. .1 — ^Where a tes- 
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tator gives a legatee an absolute vested 
interest in a certain defined fund, ao 
that, according to the ordinary rule, 
ho would be entitled to receive it on 
attaining the age of 21 years, but by 
the terms of the will payment is post- 
poned until a subsequent period, e.g. 
till the legatee attains the age of 25 
years, the ct. will nevertheless order 
payment on his attaining 21 years. — 
lie Tanner Estate, Gould v. Tanner 
& Tanner, [1931] 2 W. W. R. 794.— 
CAN, 


PART IV. SECT. 5. SUB-SECT. 4.— 
E. (b). 

rl. .] — Re McSwee- 

NEY, Eastern Trust Co, u. McSwee- 
NEY (1931), 2 M. P. R. 683.— CAN. 

sy. Anmtity charged on land — Dviy 
of representative on transferring land 
to devisees — Land Titles Act.] — Re 
Orest Estate (1914), 7 W. W. R. 
614 ; 19 D, L. R. 190.— CAN. 

PART IV. SECT. 5, SUB-SECT. 4.— 

K. (d). 

sz. Duty of executors to buy bonds to 
satisfy specific legacies.] — Rc Banner- 
MAN% Estate, U936] 3 W. W. R. 520. 

—CAN. 

PART IV. SECT. 6, SUB-SECT. 6.— A. 

•b. Question for court,] — Re Armour 
(1026), 23 S. L. R. 626.— CAN, 



Vol. XXm. — ^Ezecatois and Administrators. Cases 4764a — ttdSa. 


on account of such legacies . — Re Prince, 
Hardman v. Willis (1935), 61 T. L. R. 626. 

Annotation : — -Refd. Me Morley’s Estate, HoUenden 
Morloy, [1937] Oh. 491. 

4764b. Settled legacy — ^Payment by instalments — 
Apportionment between principal & interest.] 

— Wliere owing to the nature of a testator's 
estate it has been impossible to realise it so 
as to pay legacies in full until after a lapse of 
some years from the date of the death, but 
payments on account of the principal & 
interest of legacies have been made at 
intervals under orders of the ct., the rule of 
administration is that each such payment 
must be appropriated first to interest at 
4 per cent, per annum^ & after satisfying all 
interest due, to the principal, &: this rule 
must be applied, unless there is any direction 
in the will or in any order, previously made by 
the ct, in the matter, to the contrary . — Re 
Morley’s Estate, Hollenden v. Mori.ky, 
(1937] Ch. 491 ; [1937] 3 All E. K, 240; 167 
L. T. 647 ; 53 T. L, R. 768 ; 81 Sol. .To. 4.58. 

4770, Add. Annotation : — A.s to (2) Refd, Dewar v. 
I. R. Comrs., [1935] 2 K. B. 351. 

4812. Add. Annotation : — Consd. Re Buxton, 
Buxton V . Buxton, [1930] 1 Ch. 648. 

4849. Add, Annotation : — As to (3) Refd. Re Jones, 
Meacock v. Jones, [1932] 1 Ch. 642. 

4869a. — .] — The ct. has power where 

realisation has been postponed for the benefit 
of the residuary legatees to direct that a 
legatee should be paid, not £4 per cent, imder 
R. S. C., Ord. 65, r. 64, but £5 per cent, as 
from one year from the death of testator 
upon the legacy moneys. — Re Beinton, 
Brinton V . Preen (1923), 67 Sol. Jo. 704. 

4877a. Capitalisation of reserve fund.] — A testator 
bequeathed to his son & grandson on the 


death of his wife the shares belonging to him 
at his death in a certain co. Between the 
d^th of testator & the subsequent death of 
his wife each of the 400 shares of the value 
of £35 each which belonged to him at the 
date of his death became, as the result of the 
capitalisation of a portion of the reserve 
fund of the co., consolidated with a new 
share of the value of £1.5 into a share of the 
value of £50. Testator’s estate, as the 
result of the capitalisation, also became 
entitled, in consequence of his holding of 
460 ordinary shares, to 920 preferred ordinary 
shares of £10 each: — Held: (1) following 
Smell V. Dee (1707), 2 Salk. 416, the gifts 
were contingent. (2) the original 460 shares 
together with the accretions became, on the 
death of testator’s wife, the property of the 
specific legatees. — Re Buxton, Buxton v. 
Buxton, [1930] 1 Ch. 648 ; 99 E. J. Ch. 334 ; 
143 L. T. 37. 

4895a. .] — Testatrix gave 

legacies of £100 to each of her exors. & 
trustees & then bequeathed all her plate, 
jewellery, ornaments, china, & other house- 
hold effects to two specific legatees absolutely. 
The whole of her residuary property of every 
kind she devised, bequeathed & appointed to 
her trustees upon trust to sell As out of the 
proceeds, first, to pay her funeral & testa- 
mentary expenses, debts, & the legacy duty ; 
secondly, to appropriate & set apart two sums 
of £1,000 & £2,000 to be held upon certain 
trusts for life & then over ; & tbrnily, to 
pay a number of pecuniary legacies, including 
one of £600. Testatrix declared that should 
her residuary personal estate be insufficient 
to pay aU the legacies then the legacy of £600 
should be reduced to £500 ; & every legacy 


PART IV. SECT. 6, SUB-SECT. 6.- 

B, (a). 

4765 vii. ,H-Re Daly, 

[1926] 1 D. L. R. 822 ; 58 O, L. R. 
301.— CAN. 

4765 viii. .] — Testator died 

In 1888. &c Icgracies became payable in 
1890. His estate was heavily Insolvent. 
& the last of the debts was not finally 
discharged until 1919. From that date 
the trustees accumulated funds until 
1924, when they brought an action of 
multiplepoinding & exoneration for 
distribution of the ©state : — Held : 
(1) while as a general rule interest was 
allowed upon legacies from the death 
of testator or from the prescribed date 
of payment, there was no absolute 
rule compelling the ct. in all oases to 
allow such interest, the general rule 
being displaced if clroumstanoos showed 
It to be inapplicable : (2) the general 
legatees were not entitled to interest 
on their legacies from 1890 to 1919, 
in respect that, owing to the insolvency 
of the estate during that period, there 
was no asset realisable to meet tho 
legacies nor any Intorest-bearlng sub- 
ject ; (8) there was no absolute rule 
to the effedb that the rate of legal 
interest should be 6 per cent., the rate 
of interest being in every case for the 
discretion of the ot. In the particular 
clroumstanoes. — W addell *8 Trubtees 
V . Crawford, [1926] 8. C. 664. — SCOT. 

■f. On termination of preceding life 
interest,] — A wlU dlreotod that the 
estate should be sold & exors. should 
hold proceeds in trust to pay an 
annuity & then pay residue of income 
to testator’s widow for life & on her 
death divide the corpus, paying to 
two grandchildren $1,000 each & 
dividing the rest among testator’s 
children. The will declared that the 


two legacies to the grandchildren were 
subject to the widow’s life interest &; 
directed that they should be paid 
when the grandchildren shonld atUiin 
twenty -one. but in case the estate 
shonld be divided before they attained 
that age, interest should be paid on 
their legewjies. If tho grandchildren 
died before attaining twenty -one, tho 
legacies were to fall Into the estate. 
Both the grandchildren attained 
twenty -one before tho death of tho 
widow : — Held • interest on the legacies 
wa.s payable by the estate only from 
the death of the widow . — Re Scalding 
(1902), 4 O, L. R. 632.— CAN. 


PART IV. SECT. 5, SUB-SECT. 5.— 
B. (d). 

4827 lii. .1 — In determining 

the right of legatees to interest upon 
legacies the payment of which is post- 
poned for a definite period by the will, 
the mere direction of such postpone- 
ment will not of Itself alter the dale 
from which Interest Is to run, & 
testator’s reasons for such postpone- 
ment may be taken Into consideration. 
If payment was delayed in order 
thereby to benefit a residuary legatee, 
then, in the absence of a direction to 
the contrary, no intorost upon snob 
postponed legaoies would bo payable) 
before the expiration of the prescribed 
period. But where the nostponomeut 
was Intended primarily to enable tho 
exors. to collect & realise the assets, 
the postponed legacies would cairy 
interest from such a time after tho end 
of the ** exors.* year ” as tho exors. 
had in hand realised assets which 
could rightfully be applied to the pay- 
ment of such Morpeth 

WlLUAMSON, [1920] N. Z, h. R. 39. 
N.Z. 


sd* Ijcgacy payable when efi* how he 
likes ,*" \ — A will provided that: “the 
exor. has the power given him to pay 
these three bequests when & how he 
likes — the estate is not to be sacrificed 
in any way to pay them.” The exor., 
acting prudently, disposed of the estate 
many years after the death of testator : 
— Held : the legacies did not carry 
interest from tho end of the year of 
testator’s death. — Planta v. Green - 
SHIELDS (No. 2). [19321 2 W. W, R, 60 ; 
3 D. L. R. 423 ; 45 B. O. R. 228.— 
CAN. 


PART IV. SECT. 6, SUB-SECT. 6.— C. 

4868 i. When more than 4 per cent, 
allowed — Special circymstanccs.]— 
Waddell’s Trustees r. Crawford, 
No. 4765 viii, aafe.— SCOT. 


►ART IV. SECT. 5, SUB-SECT. 6.— A. 

4883 iv. 3— A. by his 

i^ill directed that cortein poctunary 
sgaciea, amounting in oil to th(' sino 
f A>71U, should be paid “ with & oot 
f the proceedri ” of tho sale of ’ ' ■ 
[ivestmcnts coTai)risinir stocks sluircs 
’he investments realised the of 

487 Os. 4d. At the date when the wilt 
nis made they wore worth apprexj- 
mtely the sum of ^.1^1 ^ 

a further direction that tlio legaeicH 
•ere to ho paid free of all Crown duties, 
'ofitator furtlicr dealt with the residue 
f his property item by Item. On a 
imniouH raising the qiiChUon whether 
10 halnnee of the legacies was payable 
Lit of the general residue of tno estate : 
-Held ■ the balance was not payable 
as tne tund specified ^ testator for 
icir payment was lusufflolent to pay 
low in 'full, they must abate ratebly 
ter se. — Re Boyd Estate, Boyi r. 
ovtk f 19281 N. I. 14.— IR. 
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& aamuity was bequeathed fi*ee of legacy 
duty. There was a deflcieucy in the estate ; 
—’Held : (1) there were sufficient indications 
in the will that the testatrix intended the dis' 
trihution of her estate to be in accordance 
with the priorities mentioned, & the settled 
legacies must bo paid in full before all the 
other pecuniai’y legacies ; {2) the legacy of 
£600 must be reduced to £500 & this reduced 
legacy, plus the duty, must abate pfo rata 
with the other postponed legacies, including 
those to the exors. ; (3) the costs of pacing 
delivering specific legacies must be borne 
by the specific legatees. — Re Leach, Milne v. 
Daubeny, [1923] 1 Ch. 161 ; 92 L. J. Oh. 225 ; 
128 L. T. 525 ; 67 Sol. Jo. 198. 

4903. Add, Annotation : — Consd. Re Cousen’s Will 
Ti’usts, Wright v. Killick, [1937] Ch. .381. 

4910. Add, Annotation : — Refd, Jones v, Wright 
(1927), 139 L. T. 43. 

4914. Add, Annotation : — *4^ to {!) FoUd. Re Ellis, 
Nettleton v, Crimmins, [1935] Ch. 193. 

4917. Add, Annotation : — Distd. Re Beeoham*s 
Settlement, Johnson v. Beecham, [1934] Ch. 
183. 

4918. Add, Annotations : — As to (2) Consd. Re 
Beecham’s Settlement, Johnson v, Beecham, 
[1934] Ch. 183. Generally, Refd. Re Ellis. 
Nettleton v, Crimmins, [1935] Ch. 193. 

4924. Add, Annotation : — Refd. Re Ellis, Nettleton 
V, Crimmins, [1935] Ch. 193. i 

4936. Add. Annotation : — Refd. Bowen v. T. R. ’ 
Comrs., [1937] 1 All E. K. 607. 

4953. Add. Annotation : — Refd. Re Whitrod, Bur- 
rows V, Base, [1926] Ch. 118. i 

4972a. Legacy to creditor after composition.] — ' 
One by will ^ves several legacies, & inter alia 
to such of his creditors with whom he had 
formerly compounded their debts ; this but 
a legacy & not to be preferred to other 
legacies. — Cobpin v. Coppin (1726), 2 P. 
Wms. 291 ; Cas. temp. King, 28 ; 24 E. R. 
736. 

5002a. .] — Executrix having, in mistake, 

made payments to A, in respect of his annuity 
for two years before he attained twenty-one, 
was entitled to retain them out of the future i 
payments of the annuity. — Livesey v. j 


(1827), 3 Buss. 287 ; 6 L. T. O. 8. 
Oh. 18 ; 38 B, R. 683. 

5022. Add. Annotation : — Consd. Bowen v, I. R. 
Comrs,. [1937] 1 All E. R. 607. 

5057a. -- — ,] — A testatrix guaranteed her 

son’s loan account at a bank. 8he then made 
a will appointing him one of her exors. 
giving him a legacy of £100 & a protected life 
interest in the income of her residuary estfite. 
Hhe then guaranteed the son’s overdraft on 
his current account. On each occasion the 
son charged his estate &; interest in a public- 
house to secure such sum as the testatrix 
might be called upon to pay. The estate 
of testatrix was about to be called upon to 
pay a sum of over £5,000. The son after the 
death of testatrix executed a deed of assign- 
ment for tlie benefit of his creditors — Held : 
(1) the fact that testatrix required security 
for the repayment of the debt after the 
execution of her will showed an intention not 
to release the debt, the son was liable 
to the estate in the amount which would have 
to be paid to the bank ; (2) notwithstanding 
that the debt or some part might reMiiain 
unpaid, the trustees of the will were entitled 
to pay in their discretion such fhe 

income as they might think necessary for 
the son’s maintenance & support. — Re Eiseb’8 
Will Trusts, Foog v. Eastwood, [1987] 1 
All E. R. 244. 

5065. Add, Annotation : — Refd. Jenkins v, Jenkins, 

5072. Add. Annotation: — to (1) Refd. Re 
Pennington & Owen, [1925] Oh. 825. 

5076. Add, Annotation : — Refd. Re Lennard, Len- 
nard’s Trustee v. Lennard, [1934] Oh. 235. 

5079. Add, Annotation : — Dlstd. Re Pennington & 
Owen, [1925] Oh. 825. 

5085. Add, Annotation : — As to (1) Refd. Be 
Ponton (No, 2), Ex p. Fenton Textile Assocn., 
Ltd., [1932] 1 Ch. 178. 

5110a. .] — Lloyd v, Stoddart (1752), Amb. 

152 ; 27 E. R. 100, L. C. 

5160a. .] — Wilson v, Leslie (1857), 5 

W. R. 816. 

Annotation : — Dbtd. Ue Daoro, Whitaker v. Dacre (1916), 85 
L. J. Ch. 274. 


PART IV. SECT. 6, SUB-SECT. 6.— D. 

4961 a. .1— Be Boyd 

Estate, Boyd v. Boyd. [1928] N. 1. 14. 

— IR. 

PART IV. SECT. 6, SUB-SECT. 8. 

aa Jtedcanent for balance of legacy — 
Priority over creditor b,} — Hakper v. 
Harper (1890). 2 B. O. R. 15.--0AN. 

PART IV. SECT. 8, SUB-SECT. 12.-^A. 

5056 i. Itelmse of debts.]— A. by his 
will gave to a nephew the amount owing 
by him to A. under a mtge. & blU ol 
sale, & in addition gave him a peotmiary 
legacy of £1,000, « a motor car. To 
five other nephews & nieces he gave 
legacies of £2,000 each, & to another 
nephew £1,000. He directed his 
trustees to invest the surplus of his 
residuary estate, to accumulate 8c 
invest the income, & at the end of five 
years to convert those investments 
into money & hold the proceeds for 
such of the seven nephews 5c nieces 
who were pecuniary legatees as should 
then be livmg “ in the same proportions 
as the legacies herein beaueathod to 
them bear to one another absolutely : 
— BtU ? the gift of the amount of the 


debt to the debtor was a legacy, & 
the amount of applt.’s Indebtedness aa 
well as the gift of £1,000 to him should 
be taken into account in calculating 
the share In the residuary estate to 
which applt. was entitled. — Dawes v. 
Executor Trustee & Agency Co. 
OP South Australia, Ltd. (1935), 
62 O. L. R. 291 ; j;8 A. L. J. 470.— AUS. 


6057 i. Whai amov/rUs to releoae*] 

—A beauest of all moneys owing ** 
by the legatee shows an intention to 
forgive all debts owed by the legatee 
to the testator. — Re Hioes, [19351 
4 D. L. R. 781 : O, R. 538 ; 5 P. L. J. 
(Can.) 164 .— cAn. 


PART IV. SECT. 5, SUB-SECT. 13.— 

A. (a). 

5111 V. Appomtment by oodicil 

of new exeoiUora—I^ovisUm in codicil 
for remuneration of exeoutora.) — Held : 
the exors. were entitled only to the 
com^slon mentioned in the oodicU, 
provision in the 
codicil that the will should be construed 
l^he exors. were 
inserted throu^out tn place of those 
Bossi (1897), 
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5111 Vi, .]— Where testator gives 

a legacy to an executor or trustee, 
stating that it is given for his services 
in that capacity, & particularly where 
testator declares it to be in lieu of 
commission or remuneration, such exor. 
or trustee. If he accepts the trust, 
is not entitled to anything more than 
he is riven by the will, unless under 
exceptional clrcmustanoes. such os the 
gift being so small as to be lllasory ; & 
the mere inadequacy of the remunera- 
tion riven by tne will is not of Itself 
a Bumoient reason for departing from 
that practice . — Re Murphy (1928), 
S. R. Q. 1.— AUS. » 


PART IV. SECT. 6, SUB-SECT, 14.— C 

5189 i. Pareaf.i— An exor. can- 
not discharge himself by paying a 
legacy given to an Infant to the father 
or mother, as guardian, unless the 
ot. allows it in special oiroumstanoes. — 
Re Nakauohi Estate, (19271 3 L. R, 
1087 ; [19271 2 W. W, R. 607; 21 
Sask. L. R, 678— CAN. 

■b. Payment into oowir— Estate in 
Australia— Infant legatee dh guardian 
domiciled in England,}— By bis will 
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5202. Add. AnnotaMon Refd. Et Griffiths, Jones 
V. Jenkins, [1926] Oh. 1007. 

6206* After this case add “ See, aleo, CownnucT 
OF Laws, No. 548a, ante'' 

5240a* — ->.] — Testator bequeathed snmB 

of stock to his grandchildren, to be paid to 
them on attaining twenty-one, with benefit 
of si^vivorship to those attaining that age, 
but in case they should all die under twenty- 
one, tlien he willed the interest arising from 
such sums to their father for life, with 
remainder over ; — Held : the grandchildren 
were entitled during their minority to have 
the interest arising from their legacies applied 
towards their maintenance.— Bodoy v. 
Vjewm (1836), 1 Keen, 362 ; 6 L. J. Ch. 145 ; 
48 B. R. 346. 

AnTioiations .-—Bold. Feating v. AUen (1844), 5 Hare, 573 ; 
Dtmdaa v. Wolfe Murray (1863), 1 Hem. k M. 425 ; Re 
Judkin'a IVuata (1884), 60 L. T. 200. 

6245. Add, Annotations : — Dlstd. Re Reade-Revell, 
CrelUn v, MelHng, [1930] I Ch. 52. Retd. 
Re Senior, Senior v. Wood, [193(i] 3 All R. 
190. 

5246. Add, Annotations : — ^Apld. Re Raine, Tyer- 
man v, Stansfleld, [1929] 1 Ch. 716. Dlstd. 
Re Reade-Revell, Crellin v, Melling, [1930] 
1 Ch. 62. 

5249* Add, Annotations : — As to (1) Apld. Re Ful 
ford, Fulford v. Hyslop, [1030] 1 Ch. 71. As 
to (2) Distd. Re Reade-Revell, Oellin v, 
Melling, [1930] 1 Ch. 62. Consd. Re Jones, 
Meacock v, Jones, [1932] 1 Oh. 642. Refd. 
Stern v, I. R. Oomrs. (1930), 16 Tax Cas. 148. 
As to (4) Refd. Re Raine, Tyerman v, Stans- 
field, [1029] 1 Ch, 716. 

5250. Add, Annjotation : — Apld* Re Raine, Tyer- 
man V, Stansfield, [1929] 1 Ch. 716. 

5251a. .] — A contingent or future 

pecuniary legacy payable to an infant upon 
attaining twenty-one does not carry inter- 
mediate income under Law of Property Act, 
1926 (c. 20), 8. 175. & there is no power under 
Trustee Act, 1926 (c, 19), s, 31, to apply 
the interest, or intermediate income thereof, 
when invested, for the infant’s maintenance, 
unless testator is the parent of or in loco 
parentis to the infant, or has indicated 
an intention by his will that the infant should 
be maintained out of the income, or has 
directed the legacy to be appropriated & 
invested for the benefit of the infant. — 
Re Raine, Tyerman v, Stansfield, [1929] 
1 Ch. 716 ; 98 L. J. Oh. 244 ; 141 L. T. 25. 
Annotation : — ^Befd. Be Reade-Revell, Crellin v, Melling, 
[19303 1 Oh. 52. 

5251b* .] — Testatrix, who died after 

the commencement of Trustee Act, 1925 
(c. 19), by her will directed the trustees 
thereof to set apart a specific sum, to 
accumulate & capimlise the income thereof, 

testator, domiciled in Oalifomla, be- 
queathed money on deposit In banks 
in Australia, amounting to about 
£12,000, to the infant daughters of 
E., Sc appointed E. as guardian of the 
estate of his daughters, & appointed 
two residents of Brisbane an exore. of 
the testator's estate in Australia. E. 

& his two daughters were domiciled 
In England i—Heid : in the droum- 
stanoes the exors. should pay the 
legacies into ot., leaving E. %o make 
apprepriate application tor payment 
out to him.— Re TtroOB, [19381 S. R, Q. 

299.— AUS* 


until A. should Attain the age of twenty-'OXie 
years ; if A. should attain that age, then 
to pay to her the income of that sum during 
her life, & after her death to hold the capital 
sum in (,rust for her children : — Beld : as 
the tiust for A., for a contingent interest for 
her life, did not carry the intermediate 
income, the trustees had, upon the proper 
construction, Trustee Act, 1926 (c. 19), 

6. 81, no power to apply that income towards 
A.’h maintenance, — Re Reade - Revell, 
Crelun V. Melling, [1930] 1 Ch. 62 ; 99 
L. J. Ch. 136 ; 142 L. T. 177. 

5251c. — Where a testator, being the 

parent, or in Loco parentis^ of an infant, gives 
a legacy to that infant, contingently on his 
attaining an ago other than full age, &; makes 
no provision for maintenance, it is within the 
discretion of the ct. to order the interest 
on the legacy to be applied in maintaining 
tlie legatee until the legacy vests. — Re 
Jones, Meacock v, Jones, [1932] 1 Ch. 642 ; 
101 L. J. Ch. 307 ; 147 L. T. 137. 

5251 d. -.] — Testatrix by her will directed a 

fimd to be accumulated. She expressly 
directed that no payment from the fund 
should be made to the beneficiary during a 
certain i.)eriod. If i hc beneficiary died dining 
that period the fund was to fall into residue. 
Tlie gift was one which would carry the 
intermodiale income : — Held : the terms of 
Trustee Act, 1925 (c. 19), s. 31 (1) (ii) im- 
posed a statutory duty on the trustees to 
pay the income of the fund to the beneficiary 
upon th(3 beneficiary attaining 21 during the 
period & the provision in the will to the 
contraiy would then become ineffective & 
the statutory duty would prevail . — Re 
RICARDE-SE AVER’S WiLL TRUSTS, MIDLAND 

Bank Executor & Trustee Co., Ltd. v, 
Sandbrook, [1936] 1 All E. R. 580; 154 
L. T. 599 ; 52 T. L. R. 508 ; 80 Sol. Jo. 385. 

Annotation : — Consd. Be Tamer's Will Trusts, District 
Bank, Ltd. v. Turner, [1930] 2 AU E. B. 1435. 

5256. Add, Annotation : — ^Expld. & Dlstd* Re 

Jones, Meacock v, Jones, [1932] 1 Oh. 642, 

5273. Add, Annotations : — FoUd. Re Stokes, Bowen 
V, Davidson, [1 928] Ch. 716. Expld* Be Raine, 
Tyerman v, Stansfield, [1929] 1 Oh. 716. 

5273a* .] — Where a legacy given to an infant 

is clearly indicated by the vtol to be intended 
for the support of the infant, interest on such 
legacy will run from the death of testator, 
as the support of the infant must begin 
immediately upon such death ; & whore such 
legacy is one of two or more legacies all in 
the same category &; all given in the same 
group to the trustees of the will, no dis- 
tinction being made between any of the 
legacies, the other legacy or legacies will 
likewise caiTy interest from the date of 


PART IV. SECT, 6, SUB-SECT. 14,— 
D. (b) i. 

— The ct. may allow 

maintenance to an Infant (1) out of 
property to which the Infant is con- 
tingently entitled under a disposition 
made by Its father or a person standing 
in loco parentis to It If the Infant is 
tmpro tided for, or (2) out of the Income 
earned by a contingent legacy be- 
queathed to an infant which is directed 
to be set apart for tho infant so that 
If 8c when the contingency happens, the 
egocy w 
ant, or 
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infant's share in 1 he income of property 
subject of a gift to a class, all or sonic 
of whose members most take i\'here 
the chance of taking is equal as to all 
of them, or a gift to such a class or an 
individual & the donees over in default 
ot tne elasH eoiisciit. Jhit the ct. will 
apply moricv for an infant’s main- 
tenance in disregn,rd of the trust only 
when the result of not doing so will 
leave tho infant in such adverse clrcum- 
stunees that It must bo assumed that 
if they had been foreseen by testate r he 
would have provided for the case.- -JBe 
1. L. R. 86.— AUS* 



OasM 6278»— 5878. English anb Empibs Digbst Supplement. 


testator*® death.— S tokbs, Bowen v, 
Davidson, [1928] Oh. 716; 97 L. J, Oh. 
273 ; 189 L. T. 331 ; 72 Sol. Jo. 384. 

Annotations ; — Distd. Re Haine, Tyennan v. Stanafleld. fl 9291 
1 Oh. 71C. Befd. Dewar t?. I. R. Comrs., [19361 2 K. B. 
351. 

5273b. Whether Infant entitled to whole of Income.] 

— Testator, standing in loco parentis^ gave 
to trustees a legacy of £4,000, on trust to 
pay it to A., on his attaining twenty -one. 
He authorised them to raise it by mtge. of 
Ids real estates, & out of the money thereby 
bequeathed, to raise such sum, not exceeding 
the interest at 4 per cent, of the expectant 
portion, as to them should seem sufficient 
for maintenance : — Held : the legatee, during 
minority, was entitled to maintenance only, 
& not to the whole amount of interest on the 
legacy. — R udge v. Winnall (1849), 12 Beav. 
357 ; 18 li. J. Ch. 469 ; 14 L. T. O. S. 325 ; 
13 Jur. 737 ; 60 E. R. 1098. 

Annotations: — Befd. Re House’s Estate (1852), 9 Hare, 649. 
ISentd. Rt Roose, Evans v. Williamson (1880), 17 Ch. D. 
696. 

5276. Add. Annotation : — Refd. Re Jones, Mea- 
cock V. Jones, [1932] 1 Ch. 642. 

5287. Add, Annotation : — ^Distd. Re Raine, Tyer- 
man v, Stansfleld, [1929] 1 Ch. 716. 

5293. Add. Annotation : — Dlstd. Re Reade-Revell, 
Crellin v. Melling, [1930] 1 Ch. 62. 

5301. Add. Annotation : — Consd. Re Jones, Mea- 
cock V, Jones, [1932] 1 Ch. 642. 

5320. Add. Annotation : — Refd. Re King, Public 
Trustee v. Aldridge, [1928] Ch. 330. 

5322. Add. Annotaiion : — Apld. Re Maher, Ward 
V. Maher, [1928] Ch. 88. 

5331. Add. Annotation : — Refd. Re Whitrod, Bur- 
rows V, Base, [1926] Ch. 118. 

5334. Add. Annotation : — Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 

5335. Add. Annotation : — Apld. Re Whitrod, Bur- 
rows V. Bax (1925), 70 Sol. Jo. 209. 

5337. Add. Annotation : — Refd. Re Whitrod, Bur- 
rows V. Base, [1926] Ch. 118. 

5340a. ♦] — Testator left his property on trust 

for sale dc realisation, & thereafter gave & 
bequeathed one-tenth part to A., two-tenth 
parts to C.'s children, & the rest in tenth & 
twentieth parts to specific objects in a 
similar manner, & “to K. £30, to L. £40, to 
Nonconformist Ministers of D. the residue 
in equal shares “ ; — Held : the wiD must be 
read as though after disposing of nine-tenths 
of his residuary estate he directed the 
remaining tenth, charged with the two sums 
as therein provided, to be divided among the 
ministers, & there was an intestacy as to the 
undivided aliquot shares of persons who 
predeceased testator. — Re Whitrod, Bur- 
rows V. Base, [1926] Ch. 118 ; 95 L. J. Ch. 
205 ; 134 L. T, 627 ; 70 Sol. Jo. 209. 


5341. Add. Annotation : — ^Refd. Re Whitrod, Bur- 
rows V. Base, [1926] Ch. 118. 

5853a. .]--Re Cope’s Trusts (1877), 36 

L. T. 437. 

5854. Add. Annotations : — Consd. Baker v. Arcber- 
Shee, [1927] A. 0. 844. Apld. I. R. Comrs. 
V. Smith, [1930] 1 K. B. 713. Refd. Herbert v. 
I. R. Comrs., 1. R. Comrs. v. Herbert (1925), 
9 Tax Cas. 693; A.-G, v. Belilios, [1928] 1 
K. B. 798 ; Daw v. Inland Revenue Comrs., 
Duff-Dunbar V. Inland Revenue Comrs. (1928), 
14 Tax Cas. 68. 

5358. Add. Annotations: — As to (1) Apld. He 
Shee, Taylor v. Stoger, [1934] Ch. 345. Distd. 
Re Fenwick, Fenwick v. Stewart, [1936] 2 
All E. R. 1096. Refd. Re Oldham, Oldham 
V. Myles (1927), 71 Sol. Jo. 491. 

5360a. .] — The interim interest 

from a fund set apart to meet future vested 
legacies, which do not carry interest in the 
meantime, is capital & not income of residue, 
& must, therefore, be invested, & the income 
only of such investment paid to the tenant 
for life of the residuary estate. The rule 
adopted in Allhusen v. Whittell^ No. 5358, 
ante, in reference to contingent le^cies, has 
no application to vested legacies. — Re White- 
head, Peacock v. Lucas, [1894] 1 Oh. 678 ; 
63 L. J. Ch. 229 ; 70 L. T. 122 ; 42 W. R. 
491 ; 38 Sol. Jo. 183 ; 8 R. 142. 

Annotaiion : — Distd. Re Hawkins, White v. White, [1916] 
2 Ch. 570. 

5363a. Contingent legacies.] — 

Contingent legacies are excluded from the 
rule in Allhusen v. Whittell, No. 5358, ante, 
& the whole of the legacy duty payable 
on contingent legacies given free of duty 
is a charge on the corpus of the estate. — 
Re Fenwick’s Will Trusts, Fenwick v. 
Stewart, [1936] Ch. 720 ; [1930] 2 All E. R. 
1096 ; 105 L. J. Oh. 351 ; 155 L. T. 199 ; 
80 Sol. Jo. 553. 

5363b. Gross or net amoun^ — In 

applying the rule in Allhusen v. Whittell, 
No. 5358, ante, the income of the estate 
should be calculated, not on the basis of the 
gross amount received, but at the net amount 
after deduction of tax. — Re Oldham, Oldham 
V. Myles (1927), 71 Sol. Jo. 491. 

5369. Add. Annotation: — Consd. Re Fenwick, 
Fenwick v. Stewart, [1936] 2 All E. R, 1096. 

5371. Add. Annotations: — ^Apld. Re Shee, Taylor 
V. Stoger, [1934] Ch. 345. Consd. Re Fenwick, 
Fenwick v. Stewart., 1 1936 J 2 All E. R. 1096. 

5373. Add. Annotations : — Consd. Re Barratt, 
National Provincial Bank v. Barratt, [1925] 
Ch. 550 ; Re Corelli (1925), 69 So). Jo. 625; 
Re Sullivan, Dunkley v. Sullivan (1929), 45 
T. L. R. 690. Apld. Re Trollope’s Will 
Trusts, Public Trustee v. Trollope, [1927] 


PART IV. SECT. 6, SUB-SECT. 1.— A. 

sk. Lak>~agent*8 husinese books .} — 
A law -agent directed his exors. to 
convey the residue of his estate to a 
residuary legatee. The exors. con- 
veyed the residue, with the exception 
of deceased’s business books, which 
they retained on the ground that it 
would be a breach of oonfidontiality 
towards deceased’s clients If they were 
to baud them over. In an action by 
the residuary legatee for delivery of 
tbe books : — Held : pursuer was en- 
titled to delivery* — Robkrtson e. 
Robertson’s Executors, fl925J S. C. 
606.— SCOT. 


PART IV. SECT. 6. SUB-SECT. 1.— B. 

5351 i. Right to have residue asoer- 
tained db paid over .] — ^When the per- 
sonal estate of a testator has been 
fully administered by his exors. & the 
net residue ascertained, the residuary 
legatee is entitled to have the residue 
as so ascertained, with any accrued 
income, transferred & paid to him ; 
but until that time he has no property 
In any speolflo investment forming 
part of the estate or in the income 
from any such investment. Sc both 
corpus Sc income are the property of 
the exors. Sc are applicable ny them as 
a mixed fund for the puiposes of 
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administration. — No Aun Thyk v. 
Ewic Keok Nboh, [1933] 3 W. W, R. 
129, P. 0. — STRAITS SETTLE- 
MENTS. 

sm. Mistake as to value of a^seis — 
New distribviion ordered .) — Clarke v, 
HA^VKJI (1865), 11 Gr. 527.— CAN. 


PART IV. SECT. 6, SUB-SECT. 3. 

sn. Duty of admiiuistrator — To dis- 
tribute under Devolution of Estates Act.) 
—Re Bower (1906), 5 O, W. R. 883 ; 
9 O. L. R* 199.--0AN. 
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1 Ch* 696. H.F. Re Brooker, Brooker v. 
Breaker (1926), 70 Sol. Jo. 626. Ck>n5d. Re 
McKee, Public Truatee v. McKee> [1931] 2 
Oh. 146. 

For the cross-reference following this case 
substitute “ .] — See^ further, Settle- 

ments, Vol. XL., pp. 672-674 ; Wills.’* 

5375. Add, Annotation : — Refd. Re McKee, Public 
Trustee v, McKee, [1931] 2 Oh. 146. 

5387. Add, Annotation Reid. Re Cousen’s Will 
Trusts, Wright v, Killick, [1937] Ch. 381. 

5407. Add, Annotations : — Apld. I. R. Oomrs. v, 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Oomrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire 
(1926), 136 L. T. 60. Refd. Re Blake, Re 
Minahan’s Petition of Right (1931), 100 
L. J. Ch. 261. 

(c) After 1926 {p, 472). 

5408a. General nile.] — A will made on a printed 
form contained an appointment of testator’s 
wife as executrix & a direction to pay debts 
& funeral & testamentary expenses, but no 
gift or disposition of property to any person : 
— Held : the executrix took testator’s estate 
as trustee for the persons entitled to the 
property of an intestate, including herself, as 
set out in sect. 46 of the Administration of 
Estates Act, 1925 (c. 23). The repeal by 
that Act of Exors. Act, 1830 (c. 40), has 
not restored the law in force before the latter 
Act was passed under which an exor. took 
property which was undisposed of bene- 
ficially. — Re Skrats, Thain v. Gibbs, [1936] 
Ch. 683 ; [1936] 2 All E. R. 298 ; 105 

L. J. Ch. 262 ; 155 L. T. 451 ; 52 T. L. R. 
558 ; 80 Sol. Jo. 406. 

5408b. .] — Re Carville, Shone v. Walt- 

hamstow Borough Oouncul, [1937] 4 All 
E. R. 464. 

5411. Add. Annotation : — Refd. Re Jones, Johnson 
V. A.-G. (1925), 133 L. T. 601. 

5412. Add, Annotation : — Consd. Re Wells, Swin- 
bume-Hanham v. Howard (1932), 48 T. L. R 
617. 

5416. Add. Annotation ; — Refd. Re Wells, Swin- 


burne-Hanham v, Howard (1932), 48 T. L. B- 
617. 

5417. Add, Annotation : — Reid. Re Wells, Swin- 
burne-Hanbam v, Howard (1932), 48 T« R» 
617. 

5423a. By his will dated Jan. 27, 1913, 

testator appointed his wife M. & pltf. J. to be 
his exors., ^ after directing them to pay his 
debts & funeral & testamentary expenses, 
bequeathed all his estate & effects, real & 
ersonal, which he might die possessed of, to 
is wife M. absolutely. M. predeceased testa- 
tor & died on Aug. 14, 1919. Testator died on 
Dec. 30, 1920, leaving real personal pro- 
perty, but no heir-at-law or next of kin : — 
Held : thcTe was in the will an obvious 
indication of an intention by testator that 
the exor. was not to take benehcially. He 
was in the position of a trustee, & on failure 
of a ccHiui que trust the beneficial interest in 
the personal estate vested in the Crown as 
bona vacantia. — Re Jones, Johnson v, A -G., 
[1925] Ch. 340 ; 94 L. J. Ch. 341 ; 133 

L. T. 601 ; 69 Sol. Jo. 460. 

5440. Add. Annotation : — Refd. Re Rooke. Jeans 
V. Gatehouse. [1033] Ch. 970. 

5442a. .] — Testatrix by her will, dated 

June 2, 1913, after making numerous specific 
bequests, bequeathed to her trustees all 
her horses & aU her carriages not thereby 
otherwise disposed of wherever the same 
might be at her death . . . upon trust to 
sell & stand possessed of the proceeds for 
G. & C. in equal shares as tenants in common. 
In 1918 testatrix, having become through 
senility unable to manage her affairs, a 
receiver of her estate was appointed by the 
Master in Lunacy, who authorised the sale 
of her motor-car. A part of the purchase- 
money was applied for her maintenance. She 
died in 1920, having no horses or carriages, 
but the receiver still held the balance of the 
purchase - money. The estate proved in- 
sufficient to pay aU the legacies in fuD. On 
an originating summons taken out by the 
trustees, asking, among other things, whether 
the above-named legatees were entitled to the 


PART IV. SECT. 6, SUB-SECT, 4.— 
A. (b). 

6378 i. General rule ,] — Testator by 
his will cave certain lejyacies & devised 
certain land to his widow for life or 
widowhood ; upon her death or 
marrlagre this land to pro to the children 
of his sister. The residue of his estate 
he devised & bequeathed to ** my 
exors.*’ In the next clause he ap- 
pointed three of his nephews his 
exors . : — Held : the ohanigre made in 
the law by the Imperial Act of 1830, 
adopted In this province & now found 
in Trustee Act, K. S. O., 1927, s. 53, 
does not apply In cases in which 
testator himself has frfven the property 
to his exors. ; the Act applies only 
where there is a bare appointment of 
exors. 60 that the implication of law 
has to be resorted to in order to see 
whether the estate of testator not 
otherwise disposed of vests in them 
beneficially viktute oMcii. In this case, 
as nothing in the vml IndicateAa con- 
trary Intention, the exors. todk bene- 
ficially . — He Graoet, [19201 1 U. L. R. 
2G0 ; 63 O. L. R. 3l8.-~OAN. 

6382 i. Whether irUenHem for executor 
to take hettefidaUy apparent by tniZl — 
Construction of um .] — Testator by his 
will gave certain legacies & devised 
certain land to his widow for life, or 
widowhood, & upon her death, or 
mcuTlage, this land to go to the c^dren 


of his 8l«ter. The residue of his estate 
he devised & bequeathed to my 
oxors.” In the next clause be 
appointed three of his nephews bis 
oxors. One of these was at the date 
of the will an infant of tender years. 
& was only 13 years old at the time or 
testator's death. Probate was granted 
to the adult exors. reserving to the 
infant a right to be admitted to exor- 
ahlp upon attaining majority : — Held : 
the change made In the law of the 
Imperial Act of 1830, known as 
Sugden’s Act, adopted In this Province, 
& now found in Trustee Act, R. S. O. 
1927, o. 150, 8. 63, does not apply to 
cases in which testator himself has 
given the property to his exors., the 
Act applies only to cases where there 
is a bare appointment of exors., so that 
the implication of law has to be resorted 
to In order to see whether the estate of 
testator not otherwise disposed of 
vests In them beneficially virtute 
offleii ; &, as nothing In the will 

indicated a contrary intention, the 
exors. took beneficially . — Re Gracet, 
[imjl^l D. L. R. 260 ; 63 O. L. R. 218. 

PART IV. SECT. 7, SUB-SECT, t.— 
A. (a). 

5425 V. P- by W" 

directed that hia^re^ * 

gpeoiflo^ly devised, should be sold A 
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all the remainder of his property 
realised. He also directed that his 
debts, funeral & testamentary ex- 
penses should be paid, an annuity 
provided for his sister, & that isortain 
legacies, all charitable save one, should 
be paid ; — Held : testator not having 
directed that the proceeds of sale of 
his realty & personalty should form a 
mixed fund, the primary fund out of 
which the debts, funeral &: testa- 
mentary expenses, the anmuty. A the 
legacies should be paid was the pure 
personalty, & the realty was onu' 
charged in aid of the* pm-e porsonafry 
in 80 far as it proved insultlcieut for the 
payment of all charges, except the 
obaritable ipgaries whirh lapsed as far 
as the pure pci'sonalty proved in- 
Biifflcient.~7?r f’-^rroN. CAcmiEV r. 
COPFLAND, [J92.>j N. 206. — ^IP. 

diwcLPp^ym of debts, expenses 
& taxes & made certain apeciiio be- 
quests & then gave the residue of his 
estate including the proceeds of all 
policies on his life in trust for his 
wife, daughter, & gi‘andchildren 
Held: the proceeds were part of his 
estate . — He Hoare, [1933] 2 B. L. R. 
780: O. K. 474. — CAN. 

sc. Payment of death duties — Exempt 
tion by statute — FuU effect to be yive i.]-^ 
Re AiKiNS. [19281 2 B. " 

O. L. R. Sa.-'OAN. 


L. R. 415 ; 62 
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balance of the pnrchase*money &j whether 
specific legatees were to bear the cost of 
acldxig & dispatching the articles specifically 
equeathed to them : — Seld : (1) the above- 
mentioned gift included the motor-car & 
the legatees were entitled to such of 
the proceeds of the sale thereof as had not 
been applied by the receiver ; (2) the specific 
legatees must bear the cost of packing & 
dispatching the several articles bequeathed 
to them . — Re Sivbwbight, Law v* Fen- 
wick (1922), 128 L. T. 416 ; 67 Sol. Jo. 168. 

AnnotcUion: — FoUd. He Loach, IVIUno i>. Danbeny, {19231 

1 Oh. 161. 

5442b. .] — Re Leach, Milne v. 

BBNY, No. 4896a, ante, 

5447. Add, Annotation : — Folld. Re Rooke, Jeans 
V, Gatehouse, [1933] Ch. 970. 

5447a. — .] — The costs of the preservation 

& upkeep of property specifically devised & 
bequeathed between the date of testator’s 
death & the date of exors.’ assent are payable 
by the specific devisees legatees . — Re 

Rooke, Jeans v. Gatehouse, [1933] Ch. 
970 ; 302 L. J. Ch. 371 ; 149 L. T. 446. 

5448a, .] — Held : the direction for payment of 

the “ testamentary expenses ” of testator’s 
widow extended to the costs & expenses in 
obtaining letters of administration, & in 
connection with the administration of the 
estate of the widow ; & the costs of an action 
in the probate division. — Re Clemow, Yeo v, 
Clemow, [1900] 2 Ch. 182 ; 69 L. J. Ch, 
522 ; 82 L. T. 560 ; 48 W. R. 541 ; 44 Sol. Jo. 
428. 

Annotations: — Beld. Re Treasure, Wild v, Stanhain, fl900] 

2 Ch. 648 : Re Sharmau, Wright v. Sharman. {19011 2 Ch. 
280 ; Re Fearnflidee, Baines v. Chadwick, 11903) 1 Oh. 250 ; 
Re King, Travers v, Kelly, [1904] 1 Ch. 363 ; Re Spencer 
Cooper, Po6 v, Spencer Cooper, [19081 1 Ch. 130 ; Porte 
V, WUllams, 11911] 1 Oh. 188: O’Grady v, Wilmot, [1916] 
2 A. O. 231 ; Re Massey, Ram v, Massey (1920), 90 
L. J. Oh. 40. 

5449a. Costs of probate action.] — Re Clemow, 
Yeo V, Clemow, No. 6448a, ante, 

5451a. .] — Land which had been de- 

livered in execution, under a writ of elegiU 
to judgment creditors of a testator, was 
specifically devised by the subsequent will 


of testator : — Held : Locke King’s Acts 
applied, & the devisee was not entitled to 
have the land exonerated by the pex^onal 
estate.— -Re Anthony, Anthony v, Anthony, 
[1892] 1 Oh. 460 ; 61 L. J. Oh. 434 ; 66 L. T. 
181 ; 40 W. R, 816 ; 36 Sol. Jo. 266. 

5452. Add, Citation t’-^remous proceedings, [1892] 
1 Oh. 460. 

5456. Add, Annotation : — Consd.Re Forder, Forder 
V. Forder (1927), 137 L. T. 638. 

5483a. .] — Dixon v, Dutpibld, No. 

6014b, post, 

6540. Add Mbllersh v. Bbidgeb, Smith v, 
(1863), 17 Jur. 908. 

I 5556. Add, Annotation : — 'Apld. Re Reeves, 

Reeves v, Pawson, [1028] Oh. 351. 

5560a. Collateral security.] — ^A sum of £400 bor- 
rowed by an intestate on his promissory note, 
but secured also by a memorandum & deposit 
of even date of title deeds of real estate in 
terms as collateral security : — Held : within 
Locke King’s Act. — Coleby v, Colbby 
(1866), L. R. 2 Eq. 803. 

5565a. .]* 7 -'(l) Prior to his death, testator 

entered in a contract to purchase certain 
freehold property & paid a deposit. He then 
became ill & was quite unable to attend 
business matters, & there was no one with 
authority to sign cheques upon his banking 
account. In these circumstances the bank 
opened a special account in the name of 
testator's solrs., advanced a sufficient sum 
to that account to meet the payment, & the 
I solrs. received & held the title deeds of the 
property. By liis will testator devised this 
property to his wife : — Held : the result of 
the above transaijtions was that the property 
became charged in favour of the solrs. with 
the amount of the balance of the purchase- 
money ; the testator’s wife took the i)roperty, 
subject to that charge. 

(2) Certain repairs of the property were, 
with the approval of testator, carried out, 
but not paid for dui'ing his life-time : — 
Held : the cost of these repairs was a debt 
of testator & should be discharged by the 


PART IV. SECT. 7, SUB-SECT. 1.— 
A. (b). 

6462 i. Specific legacy — Of incumbered 
cTiaii ^,] — “As between a speoific legatee 
of an Inonmbered chattel & other 
speoJflo legatees & devisees, t-he former 
mnst bear the burden of the inonm- 
branoe, & a general direction that 
debts ehal 1 bo paid vrill not alter this. — 
Re SIMPSON, [19271 2 D. L. R. 1048 : 
60 O. L. R. 310.-^AN. 


PART IV. SECT. 7. SUB-SECT. 1.— 
A. (e) ii. 

661 1 i. Whether mixed fund prirnarUv 
Uahle ,] — Where testator has devised 
Ms real &, personal estates to his exois., 
to sell or convert same into money & 
out of the proceeds to pay his debts & 
logaoies, ho has created a mixed fund 
for the purpose. — G ratson v, Wai«h, 
119261 1 D. L. R. 200; 119261 1 
W. W. R, 125 ; 20 Saak. L. R. 288.— 
CAN. 


6511 ii. .1 — Testatrix devised 

& bequeathed one-half at her estate to 
G„ & after all her debts had been paid 
ccriain legacies to others, & the 
balance to G. The assets consisted 
nmtnly of realty, & were sufficient to 
discharge, the debts & the funeral A 
testamentary expenses without re- 
course to the SD^e given to G. 
Reid : the second half of the estate 


was charged with the payment of 
debts in exoneration of G.^s share, &, 
the ordinary rules as to the abatement 
of different parts of the estate for the 

S ayment of debts being applicable to 
ae payment of funeral & testa- 
mentary e^mensea, G.’s shares was 
exempt also from the payment of those 
expenses . — Re Kowij, Grass v, 

MoCleixand, [1929] V. L. R. 290: 
[1929] Argus L. K. 211.— AUS. 

6613 1. Wlteilicr mixed fund 

primarily lialtle — NecessUy for direction 
tn toiU for payment out of mixed fund,] 
—Since the Wills Act a residuary 
devise must for the purposes of ad- 
ministration be rei^ded as a spocihe 
devise, & In the order of assets for the 
payment of debts ranks with speoific 
devises A specific bequests. A resi- 
duary devise does not lose its right to 
oontrlbution from specifically be- 
queathed personalty for the payment 
of debts so far as the general personal 
estate is insufficient, merely by reason 
of the facts that it Is given together 
with the general personal estate on 
trust for conversion & the proceeds of 
conversion are made a mixed fund for 
the pmrposes of disposition, A that the 
whole estate Is snojoct to a general 
constructive charge for the payment 
of debts. To enritle speolfloally be- 
queathed personalty to be exonerated 
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from such liability by the residuary 
realty further evidonoe of testator's 
intention to that effect is neoessaiy ; 
such as a direction that the debts are 
to be paid out of the mixed fund, or 
that the proceeds of conversion are to 
be regarded as personal estate . — Re 
Forsyth, WYA'rr v, Forsyth (1929), 
29 8. R. N. 6. W. 411 ; 46 N. S. W. 
W. N. 127.— AUS. 


PART IV. SECT, 7. SUB-SEOT. 1.— 
C. (a). 

6640 vi. .J — RiOKm V, Hioksb 

(1868), 14 Gr. 264.— CAN. 

6640 vii. .] — SooTT V, Supple 

(1893). 23 O. R. 398.— CAN. 

6646 1. Personal estate insufficient ,] — 
Lapp v, Lapp (1869), 16 Gr. 169.— CAN. 


PART IV. SECT. 7, SUB-SECT. 1.— 
0, (b) m. 

6661 ii. .J — ^Where land Is devised 

wMoh testator held as a purchaser 
subject to a vendor's lien, unless a 
contrary intention appean, it Is 
primarily liable for the unpaid pur- 
chase-] 

3 _ 

612; 

6661 iU. -.1— Re NaobL, C1928J Z' 

B. L. R. 86.‘--qAN. 


nmaruy iiaoie lor ine unpaia pur- 
hase-money. — Re Maououoall, {1927) 
D. L. R. 464 ; {1927) 1 W. W. R. 
12 ; 21 Bask. L. R. S»r,--0AN. 
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exors; out of the estate. — Be BtDDSiX, 
PCTBUO Trtotejb V, Biddhll, Cl9B(J] Ch. 
747 ; [19361 2 AU E. B. 1600 ; 106 L. J. 
Ch. 378 ; 165 L. T, 247 ; 52 T. L* B. 076 ; 
80 Sol. Jo. 595. 

Annotatim: — 'Oonerally, Eefd. He Robert's Will Trusts, 
Younger V. Iibwlns, 11937] Qli, *274. 

5594. Add, Annotation : — ^Apld. Ee Fegan, Pegan 
V. Pegan, [1928] Oh. 46. 

5594a. Direction in will for payment of ** money 
secured on mortgage •• out of residue — Balance 
of unpaid purchase-money,] — Testator, who 
at the date of his will in 1912 was the owner 
of several freehold properties, one of which 
was subject to a mtge. & of leasehold Sc other | 
personal estate, gave Sc bequeathed aU the 
freehold Sc leasehold properties of which he 
might die possessed upon trusts in favour of 
certain of his grandchildren Sc great-grand- 
children, Sc the residue of his estate upon 
trust for sale Sc conversion ; he then directed 
that his trustees should out of the money 
thereby produced pay (inter alia) his debts Sc 
legacies, Sc should out of the residue of such 
money pay Sc discharge ** any sum of money 
secured on mtge. of any of my freehold 
properties,” Sc should stand possessed of the 
residue of such money in trust to divide same 
as therein mentioned. After the date of his 
will testator paid off the mtge. Sc took a 
reconveyance of the mortgaged property. 
Shortly before his death, in June Sc Oct. 
1917, testator contracted to purchase certain 
freehold properties in respect of which he 
paid deposits, leaving balances of the 
purchase-money owing to the respective 
vendors. On Dec. 23, 1917, testator made a 
final codicil, by which, after revoking the 
appointment of one of his exors. Sc bequeath- 
ing a legacy, he confirmed his will in aU other 
respects. Testator died on Dec, 26, 1917, 
without having completed the purchases or 
paid the balances of the purchase-money, Sc 
shortly after his death his exors. completed 
the purchases Sc paid the balances of the 
purchase-money ; whereupon the question 
arose whether, as between the persons claim- 
ing under testator’s will, those balances 
ought to be borne by the freehold properties 
of testator in respect of which same were 
payable, or ought to be satisfied out of his 
re^duary estate : — Held : (1) inasmuch as a 
vendor’s lien for unpaid purchase-money 
differs essentially from a mtge., even in the 
modem Sc wider sense of that term, upon the 
true construction of the wiU in the absence of 
any context enlarging the meaning of the 
term ” mtge.,*’ the balances of the unpaid 
purchase-money owing at testator’s death 
were not “ sums of money secured on mtge.,” 
Sc no contrary intention was signified by the 
direction in the wiU to pay Sc discharge such 
sums out of testator’s residuary estate, so as 
to exclude the operation of 1854 Act, which 
by virtue of 1867 Act, s. 2, extends to a 
vendor’s lien for unpaid purchase-money ; 
with the result that the balances in question 
ought to be borne by Sc satisfied out of the 
freehold properties in respect of which same 
were payable, & the de^sees thereof were 
not entitled to have those balances discharged 


out of testator’s residuary estate ; (2) the 
confirmation of the will by the last codicil 
thereto, although executed after the mtge. 
on testator’s freehold property had been 
paid off Sc after the vendor’s lien had arisen, 
had not the effect of extending the meaning 
of the words “any sums of money secured 
on mtge. of any of my freehold Sc leasehold 
proi)ertieB,” so as to include the balances of 
unpaid purchase-money in question. — Re 
Bbirn8tein, Barnett v, Bexrnstein, [1925] 
Oh. 12 ; 94 L. J. Ch. 62 ; 132 L. T. 251 sub 
nom. Re Bernstein, Barnett v, Bernstein, 
69 Sol. Jo. 88. 

(c) After 1925 (Vol. XXIII., p. 495}. 

5620a. Special fund for payment of debts — 
“ Contrary or other Intention ** — Administra- 
tion of Estates Act, 1925 (c, 23), s. 35.] — The 
provision by testator in his will of a special 
fund, not being any of the funds mentioned 
in sect. 35 (2) of the above Act, for payment 
of his debts operates as the expression of a 
“contrary or other intention” within the 
sect., so as to exonerate, as between the 
different persons claiming through testator, 
a personalty fund which at testator’s death 
was subject to a mtge. from the primary 
liability to discharge it ; but the fund is 
only exonerated to the extent that the 
special fund is available for discharging the 
mtge. debt, in so far as it is inadequate, 
the mortgaged property remains primarily 
liable. — Re Fegan, Eegan v. Pegan, [1928] 
1 Oh. 45 ; 97 L. J. Ch. 36 ; 188 L. T. 265 ; 
71 Sol. Jo. 866. 

5640. Add. Annotation : — As to (4) Consd. Re 
Littlewood, Clark v. Littlewood (1930), 47 
T. L. K. 79. 

5641a. .] — March (Lady) v. Powkb (1679), 

Oas. temp. Pinch, 414 ; 23 B. B. 226, L. C. 

5654a. To revert to residue on death of 

legatee.] — By his will, testator bequeathed a 
legacy of £16,000 to trustees for his daughter 
A. during her life Sc after her death directed 
that the legacy should revert to & be added 
to his general residuary personal estate Sc 
go as the same was bec^ueathed by his will. 
Testator then gave his general residuary 
personal estate to B. Testator devised his 
estates in certain places to other trustees as 
a fund for the discharge of his debts, funeral 
Sc testamentary expenses & his pecuniary 
legacies in aid of his personal estate, with 
power to his trustees, if they thought it 
expedient or necessary either before or after 
his residuary personal estate shoahl he 
exhausted to raise money for those purnose.s 
by sale or mortgage Sc subject tlieretn; ap.>n 
trust for B., in fee. The personal estate of 
testator was insufficient fc»r the paynj«*nt of 
his debts Sc legacies, A D. sujiphod such 
deficiency, including tlic annual pa.vanents to 
A. in respect of her legacy. A. survived both 
testator Sc B. On tiie deat h of Ii„ the question 
arose whether, as testator’s personalty 
was insufficient iov the payments before 
mentioned, testator intended that the corpus 
of the lega<iy should be raised out of the real 
estate devised to B. for the benefit of B., 


PART IV, SECT. 7. Sim-SECT. 2.— A, 
I, Lands are assets 


r the satisfaction of debts in the hantis 
an exor.. under 6 Geo. 2, c. 7 , « 
I a. nlea of tilene oAfndni'StTaviit pltr. may 


reply lands.— OARniNHiii v. GarDINbk 
(1832), 2 O. S. 654.— OANt 


27 



Cases 5654a— 5908a. English and Empire Digest Sotplement. 


who waa testator's residuary legatee ; — Held : 
the words “ revert to &; be added to my general 
residuary estate ” in the will, showed that the 
testator meant the legacy to be rfestored to 
the funds from which it was taken ; & it was 
not to be taken from the real estate merely 
for the purpose of augmenting the personal 
estate. — Re Someksbt (Duke), Thynne v. 
St. Maur (1886), 65 L. T. 763. 

5697a. .] — Eyles v. Gary (1687), 1 Vem. 

467 ; 23E. R. 683. 

AnnotaUon : — Dbtd. Mallison r. Middleton (1739), 1 Eq. Caa. 

Abr. 198, n. 

5697b. — — .] — Bowdler v. Smith (1706), Free. 
Ch. 264 ; 2 Eq. Ca. Abr. 371 ; 24 E. R. 128. 

5697c. .] — Parker v, Wilcox (1723), 2 Eq. 

Gas. Abr- 371 ; 22 E. R. 316. 

5697(1, ,] — Willan v. Lancaster (1826), 3 

Russ. 108 ; 38 E. R. 616. 

5723a. .] — Testatrix, who had power, 

imder her brother’s will, to appoint real & 
personal estate, gave the real estate to 
trustees to raise £1,000, & pay the amount as 
legacies to various persons & subject thereto 
for P. &; his heirs. She then gave several 
legacies, payable out of her own personal 
estate, & other legacies payable out of an 
unappointed moiety of her brother’s personal 
estate, after the decease of his widow, & she 
directed the duty on all the foregoing legaci^ 
to be paid out of her personal estate, & if 
deficient for full payment either of duty 
or legacies, such deficiency was to be made 
good out of the real estate, on which she 
charged same. By two codicils, testatrix 
left other legacies, & directed that the sums 
bequeathed out of her brother’s estate should 
be paid, with the other legacies, immediately 
after her decease : — Held : the legacies given 
by the codicils were charged on the real 
estate. — Williams v, Hughes (1857), 24 
Beav. 474 ; 27 L. J. Ch. 218 ; 30 L. T. O. S. 
216 ; 4 Jut. N. S. 42 ; 6 W. R, 94 ; 53 E. R. 
441. 

5734. Add, Citations : — sub nom. Nyssen v. 
Gretton, 2 Y. & O. Ex. 222 ; 160 E. R. 378. 

5737a. .] — Testator directed his debts & 

funeral & testamentary expenses to be paid 
out of his personal estate. He then devised 
his freeholds to trustees to be sold, & the 
proceeds, after deducting costs, to be deemed 
part of the residue of his personal estate, & 
to be subject to the dispositions thereinafter 
made of the same. Testator then gave a 
legacy of £1,000 upon certain trusts, & finally 
directed all the rest &; residue of his personal 
estate to go to his wife for life, remainder 
over. The pure personal estate being in- 
sufiflcient to pay ail the debts & legacies : — 
Held : the legacy of £1,000 ought to be paid 
out of the moneys arising from the sale of the 
real estate . — Re Woollard’s Trust (1854), 
18 Jur, 1012. 


. Add. Annotation .*-*-Consd. Be Thompson, 
Public Trustee v. Husband, [1936] 2 AU E. R. 
141. 

5762a. .] — ^A testator bequeathed an annuity 

& certain legacies &: devised & bequeathed all 
his real & personal estate not otherwise 
devised or bequeathed to certain persons. 
He left personal estate & real estate of con- 
siderably greater value. Questions arose in 
connection with the incidence of certain 
death duties, whether an annuity & legacies 
were for that purpose to be treated as pay- 
able primarily out of the residuary personalty 
or out of the realty &; personalty in proportion 
to their values; — Held: the law in force 
before Administration of Estates Act, 1925 
(c. 23), as regards the primary fund for pay- 
ment of legacies as between the personal & 
real estate has not been altered by sect. 34 (3) 
of clauses 2 & 8 (6) of Part II. of Sched. I., 
to that Act, & the personal estate must be 
treated as primarily liable, & recourse will 
not be made to the real estate until the 
personal estate has been exhausted. In any 
case for the purpose of determining the 
incidence of death duties this result is effected 
by clause 8 (5) of Part II. of the Sched. — > 
Re Thompson, Public Trustee v. Husband, 
[1936] Ch. 676 ; [1936] 2 All E. K. 141 ; 105 
L. J. Ch. 289 ; 155 L. T. 474 ; 80 Sol. Jo. 
466. 

5839a. .] — A general charge of debts & 

legacies upon all the real estates of testator 
not annulled by a subsequent power to sell 
a particular estate only & apply the produce 
to the same purpose ; but that estate was 
first applied. — Coxe v. Basset (1796), 3 
Ves. 155; 30 E. R. 945. 

AnnoUUion: — Consd. Wrlgley v. Sykes (1856), 21 Beav. 337. 

5864. Add. Annotation : — Refd. Re Carrington, 
Ralphs V. Swithenbank, [1932] 1 Ch. 1. 

5864a. .] — Waterhouse v. Clout, Ex p, 

Booker (1871 ), 41 L. J. Ch. 223 ; 20 W. R. 277. 

5908a. Charge of debts, legacies & expenses on 
specific bequest — ^Variation of statutory order 
of administration.] — By a will, testatrix gave 
& bequeathed “ All my farm stock, imple- 
ments & tenant-right but charged with pay- 
ment of aU my just debts, & funeral & 
testamentary expenses, & also with the pay- 
ment thereout of the legacies mentioned in the 
will of my late husband W., & an additional 
legacy of £50 which I bequeath to my step- 
daughter E. unto & equally between my 
step-son G. & my son F.” : — Held : Adminis- 
tration of Estates Act, 1925 (c. 23), Sched. I., 
Part II., in the case of wills, a fortiori in the 
case of those executed before 1926, indicating 
with reasonable clarity the intention of 
deceased, is to take effect subject to varia- 
tions necessary to give effect to the intention, 
Sc therefore the farm stock, implements, 
tenant-right were primarily applicable for 


PART IV. SECT. 7, BUB-SECT. 2.— 
0 . ( 0 ) 1 . 

D I. .] — Wright v. Wright, 

[1928] N. Z. L. R. 331.~-N.Z. 

T I. Balance of proceeds of $cUe 

of land sold by mortgaoee treated as land. ] 
— Abmson V. Thompson (1877), 25 
Gr. 138.— CAN. 

r II. .] — Testator devised to his 

daughter a lot of land charged with a 


legacy. The daughter predeceased 
testator, leaving two children, to whom 
the lot descended. On an appln. by 
the exors. at the instance of the offloial 
guardian : — Held : It was the dnty 
of the exors. to sell the land St pay the 
legacy. — Re Eddie (1892), 22 O. li. 
556.— CAN. 

r lli. .) — Re Siskin Estate, 

Siskin v. Booooh & Hoohman, (19291 
4 D. L. It. 1086 : 1 W. W. R. 820 ; 23 
S. L. R, 626.— OAN- 
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PART IV, SECT. 7, SUB-SECT. 2.— 
' C. (0) U. 

0 1. .] — If under a will there are 

general gifts of legacies Sc then of the 
rest & the residue, real & personal, 
blending the whole in one mass, the 
legacies are a charge on the realty. — 
Re Conner, (19301 1 W. W. R. 442 ; 
2 D. L. R. 348.-<JAN. 

PART IV. SECT. 7, SUB-SECT. 4. 

6874 I. Before specific leaaoics.\ — Re 
Hunt, (19241 3 W. W. R. 241.— CAN. 
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paymeat of the funeral Sc testamentary 
expenses Sc debts . — Be Littubiwood, Ciare 
V. Litimjwood, [1931] 1 Oh. 443 ; 100 

L,J.Oh.243; 144 L. T. 718 ; 47 T. L. R. 79. 

6917a. Administration of 

Estates Act, 1925 (c. 23), Sched. I., Part II.]— 
A share of residuary estate which lapses owing 
to the person who would have been entitled 
to it under the will of a testator predeceasing 
testator is “ property undisposed of by will’* 
within clause 1 of above Fart, Sc therefore 
under sect. 34 (3) of the Act primarily liable, 
subject to any direction to the contrary in the 
will, to the discharge thereout of fimeral Sc 
testamentary expenses, debts Sc legacies.^ — 
Re Lamb, Vipond u. Lamb, [1929] 1 Ch. 722 ; 98 
L, J. Oh, 305 ; 141 L. T. 60 ; 45 T. L. R. 190 ; 
73 Sol. Jo. 77. 

Annotations : — Distd. Re Petty. HoUlday tJ. Petty, [1929] 
1 Ch. 726. Polld. Re Atklnaon, Wobater v. Walter, [1930] 
1 Ch 47. Dbtd. Sc Distd. Re Kempthom^ Charles v, 
Kempthorno, [1930] 1 Oh. 268, C. A. N.P. Re Cnise, 
Gass V. Ingham, [1930] W. N. 206. Apprvd. Re Tong, 
Hilton V. Bradbury, [1931] 1 Oh. 202. 

5917b. .] — A testator by 

his will, after directing his executors to pay 
all legacies free of estate duty Sc to pay out 
of his estate any duty which might become 
payable on any gift made before his decease 
Sc after bequeathing certain legacies Sc 
annuities Sc the use Sc benefit of two freehold 
cottages, directed them to collect the income 
from the remainder of his estate Sc to pay 
76 per cent, thereof to E. H. during her life 
Sc on her death the income of the whole of 
the estate to be invested for the benefit of 
the children of M. Sc A. on their attaining the 
age of twenty-one years, & if there should be 
no children then the whole of the accumu- 
lated funds was to be divided between two 
named charities. Testator died on Mar. 12, 
1929. It having been held upon the originat- 
ing summons that, in consequence of the will 
having been attested by the husband of E. H., 
the 75 per cent, share of the income of the 
residuary estate was undisposed of by the 
will, until the death of E. H. or the birth of a 
child to either M. or A., the question then 
arose whether testator’s funeral, testamentary 
Sc administration expenses, debts Sc liabilities 
other than the estate duty in the will men- 
tioned ought to be paid primarily out of such 
imdisposed of income or out of the corpus of 
his estate : — Held : (1) the “ real Sc personal ” 
estete of a deceased person n^de assets for 
the payment of his debts by Administration 
of Estates Act, 1925 (c. 23), s. 32 (1), include 
the share of income of testator’s residuary 
estate accruing after his death as to which he 
died intestate ; (2) that property “ undis- 
posed of by will,” made by sect. 34 (3), 
Sched. I., Part II., para. 1, of that Act the 
primary fund for payment of the expenses, 
debts. Sc liabilities mentioned in that sub- 
sect. includes a share of future income of 
residuary estate which lapses by reason of 
the statutory inability of the legatee to take 
under the will ; (3) upon the proper con- 
struction of the 'mil Sc the sub-sect, there 
was no provision for payment of the funeral, 
testamentary. Sc administration expenses, 
debts, Sc liabilities, with the result that those 
expenses Sc the debts Sc liabilities, except the 
estate duty in the will mentioned, must be 
paid primarily out of the share of income 
which lapsed Sc any other property undis 


posed of by the wfil. — Be Tong, Hiltok v. 
Bradbury, [1931] 1 Oh. 202 ; 100 L. J. Oh. 
132; 144 L. T. 260, 0. A. 

An^t^ion As to (3) FoUd. Rc Worthington. NiohoU v. 

Hart. [1933] Oh. 771. 

5917c. — Re Orusb, 

Gass v. Ingham, [1930] W. N. 208. 

5917d. 1 .] — Testatrix by 

her will after appointing a sole exor. thereof 
Sc bequeathing a number of pecuniary legacies 
gave devised Sc bequeathed all the residue 
of her estate both real Sc personal to E. S. 
Sc L. M. H. in equal shares absolutely. B. S. 
died in the lifetime of testatrix, Sc her moiety 
lapsed Sc passed as on an intestacy : — Held : 
the order of the ^plication prescribed by 
Administration of Estates Act, 1926 (c. 23), 
s. 33 (2), Sc Sched. I., Part II., being under 
sect. 33 (7), sect. 34 (3), & Sched. I., Part II., 
expressly subject to variation by the pro- 
visions of the will, Sc there being in this case 
no such provisions, the statutory order must 
be followed, Sc both the debts, funeral Sc 
testamentary expenses Sc the legacies were 
payable primarily out of the lapsed share of 
the residue. — Re Worthington, Nichols v. 
Hart, [1933] Ch. 771 ; 102 L. J. Ch. 273 ; 
149 L. T. 296 ; 49 T. L. R. 444 ; 77 Sol. Jo. 
371, C. A. 


5917e. Contrary In- 

tention of testator.] — Testator devised & 
bequeathed his residuary real Sc personal 
estate upon trust for sale Sc conversion, Sc 
after directing payment of his debts, etc., 
out of that mixed fund gave the residue 
thereof thereinafter referred to as the 
residuary trust fund, as to one- half to his 
wife & as bo the other half to two daughters 
in settled shares. Testator died in 1928. 
His wife having predeceased him, her 
moiety lapsed Sc passed as on an intestacy : — 
Held : the order of application of assets 
prescribed by Administration of Estates Act, 
1925 (c. 23), Sched. I., Part II., being under 
sects. 33 (7), 34 (3), Sc Sched. I., Part II., 
para. 8 (a), expressly subject to variation by 
the provisions of the will, which in this case 
clearly threw the debts, etc., rateably on the 
mixed fund, those debts, etc., were payable 
out of that mixed fund rateably, Sc not 
primarily out of the lapsed moiety. — Be 
Petty, Holliday v. Petty, [1929] 1 Ch. 726 ; 
98 L. J. Ch. 207 ; 141 L. T. 31. 

Annotations : — Distd. Re Atkinson, Webster v. Walter, 

S I Oh. 47. Apprvd. Re Kempthome, Chorlos v. 
_thorne, [1930] 1 Ch. 268. 


5917f 


-.] — By his 


will dated Dec. 2, 1911, a testator devised to 
his brother 0. “all my freehold Sc copyhold 
property,” Sc gave all his leasehold property 
Sc personal estate Sc effects, subject to pay- 
ment of his funeral Sc testamentary expenses, 
debts, Sc legacies upon trust for division 
amongst his brothers Sc sisters as therein 
mentioned. Testator died on 1^» 

1928, Sc was at his death entitled, subject to 
the effect of the provisions of the Law of 
Property Act, 1925 (c. 20), to two equ^ 
ninth shares of certain freehold property 
comprised in his father’s resi^wy estote, 
& to one equal fourth part of certain freehold 
minerals purchased by him. He also own^ 
the entirety of certain other freeh dd 
property. The residuary gift of personalty 
lapsed as regards three equal seventh parts 
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owing to tke death of two legatees In the 
testator’s lifetime : — Held : testator by 
directing that his debts should first be paid 
out of the residue before division amongst 
the residuary legatees had ^own an intention 
that in regard to the lapsed shares of residue 
the order of administration prescribed by 
Administration of Estates Act, 1925 (c. 23), 
Sched. I., Part II., should not apply, inas- 
much as the net amount of the residue avail- 
able for distribution could not be ascertained 
until after the debts had been paid. The 
debts were therefore not payable out of the 
lapsed shares in exoneration of the other 
shares. — Be Kempthobne, Chari^s v. 
Kbmpthorne, [1930] 1 Ch. 268 ; 99 L. J. Oh. 
107 ; 142 L: T. Ill ; 46 T. L. R. 15, C. A. 

Annoia^iona : — Apld. Re IJttlewood Clark v. Little wood 
(1930), 47 T. L, K. 79. Oozisd. Crufie, Gassu. Ingrham, 
[1930] W. N. 206. Disfcd. Re Tong, Hilton v. Bradbary, 
[1931] 1 Cb. 202. Consd. Be Warren, Warren v. Warren, 
[1932] 1 Oh. 42. Distd. Be Worthington, Nichols d. Hart, 
[1933] Oh. 771. Refd. Be Newman, Slater v. Newman, 
[1930] 2 Oh. 409 ; Be Hind, Bernstone v. Montgomery, 
[19331 Ch. 208. 

5919a. As property undisposed of by will— 

Contrary intention of testator.] — In the 
administration of the solvent estate of a 


testator who died after the commencement 
of Administration of Estates Act, 1925 
(c. 23), a direction in his will to the trustees 
to pay his funeral & testamentary expenses 
&; debts out of the proceeds of the sale A 
conversion of his personal estate is a pro- 
vision within the meaning of sect. 34 (3) of 
that Act. Its effect is to make the personal 
estate applicable towards the discharge of 
testator’s funeral, testamentary, & adminis- 
tration expenses, debts. Sc liabilities payable 
out of his estate, except death duties imposed 
on real estate, in priority to testator’s real 
estate which, owing to the death of the 
devisee thereof in testator’s lifetime, was 
property undisposed of by his will Sc which, 
but for the provision in his wiU, would be 
primarily Uable according to the order of 
application of assets specified in Administra- 
tion of Estates Act, 1925 (c. 23), Sched. I., 
Part II., cl. 1 . — Re Atkinson, Webster r. 
Walter, [1930] 1 Oh. 47 ; 99 L. J. Oh. 35 ; 
142 L. T. 129. 

Annotations : — Consd. Be Kempthomo, Charles v. Kemp* 
thome, [1930] 1 Ch. 268. Apld. Re Littlewood, Clark v. 
Littlewood (1930), 47 T. L. R. 79. Consd. Be Tong, 
Hilton V. Bradbury, [1930] 2 Ch. 400. 


Part V. — Powers and Rights of Representative 


5973, Add, Annotation : — Refd. Flower v, Prechtel 
(1934), 150 L. T. 491. 

5977a. One executor carrying on business in com- 
petition with testator^s business — Breach of 
trust.] — ^By his wiU testator who, at the date 
thereof, was carrying on the business of a 
yacht broker, appointed pltfs,, namely, his 
daughter B, Sc one W. Sc deft, exors. Sc 
trustees thereof, Sc directed them to carry 
on his business after his death ; & in the 
event of a sale thereof by the exors. the 
whole of the proceeds were bequeathed to 
B. Testator died on Aug. 1, 1928, & his 
exors., in pursuance of the dii‘ections con- 
tained in the will, carried on his business, 
until Feb. 1, 1929, when, testator’s tenancy 
of the business premises being about to 
expire, they removed the business to other 
premises, a lease of which was shortly after- 
wards granted to deft, alone, of which lease 
to deft, pltfs. did not become aware untO a 
few weeks after the grant thereof, when deft, 
claimed the right to hold the lease of the new 
premises for his own benefit, to exclude pltfs. 
from the new premises Sc to set up Sc carry 
on his own account a business similar to & in 
competition with testator’s business. Deft. 


having, since the issue of the writ in the 
action, assigned the lease of the new premises 
to B. & the goodwill of the business also 
having been assigned to her, it became no 
longer necessaiy to grant any of the relief 
claimed Sc necessary to determine only 
whether deft, was entitled at the date of the 
issue of the writ to the right which he then 
claimed, for the purpose of deciding how the 
costs of the action ought to be borne : — 
Held : (1) in face of the claim made by deft, 
to the benefit of the lease, pltfs. were justified 
in bringing the action ; (2) having regard to 
the special natme of the business of a yacht 
broker which necessarily involved com- 
petition between every individual broker 
with all the others, it would have been a 
breach by deft, of his fiduciary duty towards 
the beneficiaries under the will, if he had at 
the date pf the issue of the writ set up on his 
own account an independent business of a 
yacht broker in competition with pltfs., 
carrying on their testator’s business ; with 
the result that deft, must pay all the costs 
of the action . — Be Thomson, Thomson v, 
Allen, [1930] 1 Oh. 203 ; 99 L. J. Oh. 166 ; 
142 L. T. 263. 


PART IV. SECT, 7, SUB-SECT. 9,— A. 

t J. — —.]— Testator, whose 

estate was subsequeiktly sequestrated 
on the petition ox his exors., & who 
had effected several whole life policies 
of assurance upon his own life with the 
Australian Mutual Provldeat Society, 
in respect of which the total anurant 
payable at his death was £4,626 18a. SA, 

which were protected under Aus- 
braliau Mutual Pmvldent Society’s Act, 
1857, 8. 14, to the extent of either 
£1,600 or £1,780 la. OA, had during 
hl6 lifetime assigned the policies In 
question to the Society by way of zntge. 


aa collateral security for the repayment 
of certain advances totalling £3,600. 
in respect of which advances the amount 
of £3,660 12s. 3d. was due at the date 
of his dearth : — Held .• the equitable 
doctrine of marshalling applied, & the 
mtgee. must resort primarily to the 
protected fimd to satisfy the mtge. 
debt, so as to leave the unprotected 
portion of the policy moneys available 
for the unsecured creditors. With the 
result that the protection afforded by 
the Act was entirely destroyed.— ice 
Hoixand, Ex p, HonnANU (1028)^, 28 
S. R. N. a W. 369 ; 46 N. S. W. W. N. 
66.--AUS. 


PART V. SECT. 1, 9UB-SECT. 1.— A. 

6972 m. .^McCaiXUM V. 

TOKONTO OBNIBIUL TBUBTB OORpN., 
[1931] 1 D. L. R. 271 ; 43 B. C. R. 31 ; 
mjsd., [1931] 4 B. L. R. 926; 43 
B. C. R. 342.— CAN. 


PART V. SECT. 1, SUB-SECT. 1.— B, 

b i. — ^ ^ No pov)er to ffive 
fftiarantee,] — By the will of her hus- 
band, under which deft, waa made an 
extrlx;, his business “ now being caiTied 
on by me In the Oity of Vancouver ” 
was devised to her 6c two other trustees 
in trust to oontinue to oarry it on until 
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e014ft« — 0— Testator devised be- 

queathed to trustees estate A. «fe also all & 
singular his freehold ^ leasehold estates & 
effects in H. & W. together with the steam 
engines Sc machinery, money in hand, etc., 
together with all Sc singular other his real Sc 
personal estates Sc effects, iiX)on trust, that 
his trustees, etc., should carry on his cotton 
manufactory in the best Sc most proper 
manner they possibly could Sc he empowered 
them to retain as much ready money, as a 
capital in the business, as by them might be 
considered necessary, with full power to 
carry on the same. Sc to keep the whole in 
good repair,* & to renew the machinery : 
& directed that at the end of every twelve 
months next after his decease, provided his 
daughters L. & E. were living, the profits, 
if any, Sc the surplus income from his H. Sc 
W. estates, after paying certain annuities, 
after retaining a siifficient c^apital to carry 
on the manufactory, should be equally 
divided between his two daughters, share & 
share alike ; bat if his trustees were not 
inclined to carry on the cotton manufactory, 
he empowered them to let the same, when he 
directed the reserved capital to be immediately 
divided between his two daughters L. & E. 
share Sc share alike : Sc he further directed 
that the surplus rents of his H. Sc W. estates, 
after paying the annuities, were to be equally 
divided every twelve mouths after his decease 
between such two daughters, share & share 
alike. He directed his trustees to allow his 
daughter E. to receive all the rents, etc,, of 
his estate A. for her life & declared that at 
her death her issue were to be entitled to 
such estates, but if she left no issue then 
such estates were to go to his daughter L. 
Sc if she should then be dead, having left issue, 
such issue were to take ; he then gave to 
L. an annuity of £600 during her life, Sc charged 
the same on all his real & personal estates 
in H. & W. Sc bequeathed the same at her 
death to her issue equally ; if she should 
die without leaving lawful issue, his daughter 
E. if she should be living, was to take the 
annuity of £600 Sc the whole of the surplus 
rents, etc., of his H. Sc W. estates, both real 
Sc personal : Sc if neither of his daughters left 
issue, the whole of his estates, both real 
Sc personal, were to go to R. H. for life, with 
remainder to his issue, remainder to his heir 
at law. L. & E. survived testator i E. & L. 
both died without issue; — Held: (1) the 
representatives of L, Sc E. wore absolutely 
entitled, in equal shares, to all such person^ 
estate as was situate in H. & W. Sc which was 
not retained by the trustees as capital for 
carrying on the manufactory ; (2) on the 

death of the survivor of E. & L. without 
leaving issue, the whole of testator’s personal 
estate described in his will as situate in H. & 
W. consisting of hie leasehold estate & the 
manufactory, the capital retained by the 


trustees for carrying on the business, 
subject to the trusts declared in favour of 
R. H. ; (3) R, H. was entitled for his life to 
the whole of the income of the freehold estates 
at A., H. & W. Sc to the income of the capital 
retained & employed by the trustees in carry- 
ing on the business. — Hoa9EPiEi;o v, ASHTOK 
(1850), 26 UT. O.8. 300; 2 Jur. N. S. 193, 
L. C. Sc L. J.T, ; afjirmcd, sub nom. AsHTOK 
V, HoRSFtEr.D, HunSFCELO V, SlDBBOTHA-M 
(ISGO), 2 L. T. 1 ; 6 Jur. N. 8. 355, H. L. 

Annotations : — Generally^ Refd. Tyrone TCarl r. Waterford 
Marqnls (18(50), 1 Do G. F. & J. G13 ; Guthrie v. Wolrond 
(1883), 22 Ch. D. 573. 

6014b. ,] — Testator directed that his 

business should bo carried on for the benefit 
of his widow or until her second marriage, 
with very full powers to the trustees to carry 
on the same, Sc “to increase or abridge 
his said business, Sc his capital, stock Sc imple- 
ments therein,” Sc generally Uj act “ as most 
advantageous Sc mostly for the benefit of the 
persons claiming under his will.” He also 
directed that all his debts, funeral Sc testa- 
mentary expenses, & the costs, charges Sc 
expenses of carrying into effect the trusts 
of his said will.” should be paid out of the 
capital of said business: — Held: (1) the 
widow was entitled for life or until her second 
marriage, to the whole of the prorits made by 
such business after testator’s death ; the 
cash at the banker’s Sc tlie trade debts being 
assets or part of the capitel of such business ; 
(2) the debts, funeral Sc testamentary 
expenses, Sc the costs of suit, etc., should be 
borne out of the capital of such business ; 
testator having exonerateii his residuary 
estate from any such or similar charges, — 
Dixon v. DirrpiBLD (1862), 5 L. T. 74J, 

6016. Add* Annotation : — Refd. Re Murphy’s 
Estate, Moiiion v. Marchanton (1930), 74 
Sol. Jo. 321. 

6016a. No right to priority — Assent to 

carrying on business.] — R.e Mubphy (Elijah) 
Estate, Morton v. Marchanton (1930), 74 
Sol. Jo, 321. 

6020a. Right to interest.] — Where exors. have 

canied on a business belonging to testator 
after his death, under a power in his will, &, 
in an action for administration of testator’s 
astate, the debts incun’od in so carrying on 
the business have been certified, those debts 
will be paid with interest as from t/he date 
of the certificate, before distribution to bene- 
ficiaries ; but R. S. 0., Ord. LV., it. 62, 63, 
under which interest is allowed to creditoi's of 
a deceased upon their debts as from the dalo 
of* the order for adnunistration, does ncd. 
extend to creditors of his exors. — Jic Brac dv, 
Hull v, Johns, [1936] Ob. 690; [193(>] 2 
All E. R. 767 ; 105 L. J. Ch. 270 ; 155 \j. T. 
173; 80 vSol. do. oil. 

6025. Add. Annotation : — Refd, Re Bracey, Ifull v, 
Johns, [1936] 2 All E. K. 767. 


his son should become of a certain age. 
Testator was interested in, & doubtless 
a shareholder in, a certain coal mining 
00 ., & had given i)ltf. banlc a guarantee 
of its debt to the bank. After his 
death a further gaarantt'o for a later 
debt of the CO. to the bank was executed 
by the three trustees, of which deft, is 
the survivor. Deft, was sued as oxtrix. 
on this guarantee ,♦ deft, hod 

no authority to bind tho estate by a 


guarantee of the debt of another busi- 
ness entity, therefore, tho aT)ptial 
from the judgment for pitf. must bo 
allowed. — ilANK OF MONTKEAJi V. 
Morrow, (1936 J 2 W. W. It. 56(5 ; i 
D. L. R. 331 ; 50 B. V. R. 5 10,— CAN. 

b ii, Manner of carrying on — 

AdmiasCbUitv of —where tes- 

tator directs his business to be c^ied 
on ** as heretofore,** extrinbic evidence 
may be admitted as to the manner in 
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which it was carried on,— S aint- 
till, fl>33J 1 

-CAN. 

part V. SECT. 2, SUB-SECT, 1. 
90 . Ge/ffre death duties pdidr-^-Where 
security for paynumi V. 

Caledonian Insdranctk Oo.. [1924 \ 2 
D. L. R. 649; (1924) S. C. R.207.— 
CAN. 



Cases 6058a— 6161. English and Empire Digest Supplement. 


6053a. Effect ot Administration of Estates Act, 
1926 (c.23),s.39.] — The expression personal 
representatives ** in the Administration of 
Estates Act, 1925 (c. 23), s. 39, does not 
include trustees in the ordinary sense, even 
when the personal representatives themselves 
become trustees upon an assent. The intro- 
ductory words of sect. 39, conferring powers 
on personal representatives “ during a 
minority of any beneficiary or the sub- 
sistence of any life interest, or until the period 
of distribution arrives, are explained by the 
fact that under the new law of intestate 
succession the existence of an infant bene- 
ficiary or of a beneficiary, such as a widow, 
entitled to a life interest only may postpone 
distribution, & that in these cases sect. 33 
places the personal representatives sub- 
stantially in the position of trustees. The 
provision in sect. 39 (1) (ii), conferring on 
personal representatives “ all the powers, 
discretions & duties conferred or imposed by 
law on trustees holding land upon an effectual 
trust for sale ” does not operate referentially 
to make Law of Property Act, 1925 (c. 20), 
s. 2$ (2), applicable to pure personalty. 
Accordingly, where under the will of a 
testator unauthorised investments are re- 
tained under a power to postpone conversion. 


the rule laid down in Howe v. Lord Dartmovih 
(1802), 7 Ves. I37a, still remains applicable 
' in regard to the income payable to a tenant 
for life. — Re Trollope’s Will Trusts, 
Public Trustee v. Trollope, [1927] 1 Oh. 
596 ; 96 L. J. Oh. 340 ; 137 L. T. 376 ; 71 
Sol. Jo. 310. 

6062. Add, Annotation : — Apld. Johnson v. Olarke, 
[1928] Oh. 847. 

6074a. To pay specialty debt — Mortgage valid 

as against bond — Executor without notice of 
bond.] — Waterloo Insurance Oo. v. Hind 
(1862), 1 New Rep. 64. 

6082. Add, Annotation : — Apld. I. K. Comrs. v. 
Smith, [1930] 1 K. B. 713. 

6085. Add., Annotation : — Refd. Re Williams, 
Richards v, Williams, [1930] 2 Oh. 378. 

6117. Add. Annotation: — As to (1) Held. Parker 
. V, Judkin, [1931] 1 Oh. 476. 

6138a. Effect of Administration of Estates Act, 
1926 (c. 23), s. 39.] — Re Trollope’s Will 
Trusts, Public Trustee v. Trollope, 
No. 6053a, ante. 

6147. Add. Annotation: — Aa to (1) Refd. Parker 
V. Judkin, [1931] 1 Oh. 475. 

6161. Add. Annotation : — Refd. Parker v. Judkin, 
[1931] 1 Oh. 475. 


PART V. sect. 2. SUB-SECT. 2.— 

B. (a) i. 

6046 ii. .] — A trustee has 

implied power to sell the residuary 
estate for the purpose of distribution 
when It la vested in him to pay ex- 
penses & debts . — lie Walker’s Es- 
tate, MacKae V. Drxtmmik (1932), 4 
M. P. U. 358.~CAN. 


PART V. SECT. 2, SUB-SECT. 3.— 
B. (a) i. 

r (p. f»77) i. .] — Where 

testator charged his debts on his land : 
— Held : the more failure of testator 
to enumerate all his land did not detract 
from the conclusion that all the land 
was so charged, & the direction that 
his debts should be paid by his exors. 
conferred an Implied power of sale 
upon them for the purpose of paying 
the debts out of the proceeds. — Yost 
e. Adams (1886), 13 A. R. 129.--CAN. 

t (p. 577) i. eaecii- 

tor*8 power coupled urith interest .] — 
WKtiSBLS t*. CARSOALI.EN (1800), 10 

C. P. 215.— CAN. 

bb (p, 677) I. Legal estate in 

executors.] — A devise of laud to exors., 
In trust for the purpose of selling the 
lands, passes the legal estate Sc the 
beneflclarles taiie an equitable Interest. 
— TOOMBY V. liniTPENDRA NaTH BOSE 
(1928), I. If. R. 7 Pat, 620.— IND. 


t (p. 678) i. .]— Where 

testator directed his trustees to hold 
property for twenty-one yoaiv, &: then 
sell it : — Ueld : there was no power to 
sell contrary to the express provisions 
of the wlU, except perhaps in a cose of 
emergency. — Dobbel v. Loudoun, 
I1920J N. Z. L. R. 131.— N.Z. 

b (p, 578) i. Under Devolii- 

tion of Estates Act.] — Re Logan, fl927] 
4 D. L. R. 1074: 61 O. L. R. 323.— 
CAN. 


b (p. 678) I. Interference by 

court — Whether court will restrain execu- 
tor from selling.]— BAMtmjAoH v. 
Sohwandt. {19271 3 D. L. R. 665 ; 
ri927] 1 W. W..R. 620 ; 21 Saak. L. R. 
341.— CAN. 

h (p. 678) ii. Sale not necessary 

for administration purposes — Title of 
bond fide purchaser .] — An exor. or 
administrator has no absolute power 
to dispose of the property of deceased 


If it is not necessary for the purpose of 
administration of the estate, but a 
bond fide purchaser may be protected 
in certain cases w'here a transfer is not 
for that purpose. — T arakkswar Das 
Gupta v. Ambica Charan BnAvrA- 
CIIAIUKB (1927), 1. L. R. 65 Calc. 892.— 
IND. 

h (p. 578) Hi. Option to p^ir- 

chase given — Whether valid. — Testator 
devised all her property to her exors. 
upon certain trusts, to carry out which 
they were empowered (inter alia) “ to 
sell & dispose of my real estate ... in 
such manner & at such times aa they 
may deem advisable.'* Being unable 
to effect a sale of a certain dwelling- 
house property which upon its con- 
version into money would form part of 
the residuary estate, the exors. leased 
it for IG mouths, reserving to them- 
selves the right to deteiToine the lease 
if they should wish to sell. A few 
weeks later they & the tenant entered 
into an agreement, o^Uod an “ option 
to purchase,” under which ho made a 
cash payment & agreed to make 
monthly payments thereafter in addi- 
tion to rent, & which also provided 
that on $1,000 being thus paid, or at 
any sooner time, he would be entitled 
to a convovance, the amounts so paid 
as well as the rent to be credited on the 
purchase price, & the balance to be 
secured by mtge. payable in monthly 
payments. The ” option ** was stated 
to bo in:evooable within the time for 
” acceptance ” thereof, but was to 
remain in force only so long as the 
purchaser remained tenant of the 
property, & pavment of $1,000 at any 
tifho during the continuance of the 
agreement, was to constitute the 
” acceptance ” of the option : — Held : 
a sale within the power given by the 
will. — Close v. McMeans, [1931] 3 
W. W. R. 550 : [19321 1 D. L. R. 210; 
40 Man. L. R. 31.— CAN. 

PART V. SECT. 2, SUB-SECT. 8.— 
B. (a) ii. 

1 i. S. P. MoCJurdy t?. McDaniel 
0 868), 7 N. S. R. (1 0. & O.) 267.— CAN. 

PART V. SECT. 2. SUB-SECT. 3.— 
B. (b). 

p L .1— Testator gave his 

real & personal property to trustees 
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upon certain trusts. He charged hie 
estate with the payment of his debts 
& succession duties. The personal 
property was not sufficient to satisfy 
them, & it was not in the interests of 
the estate, owing to market conditions, 
to sell the real estate. The will gave 
the trustees no express power to 
mtge. : — Held : the trustees had power 
to mtge. the real estate for the purpose 
of paying the debts & succession 
duties, & they could borrow by way 
of mtge. from one of themselves. — Re 
Higgins, Higgins v. Higgins (1932), 

4 M. P. K. 365.— CAN. 

6145 ii. .]—Held: although 

there was no express demise of realty 
to the exors., a devise was implied by 
the terms of the will, &, there being 
a general charge of debts, the exors. 
had full power to give a mtge. — 
Banque Provinoiale Du Canada v. 
Capital Trust Oorpn., [1927) 3 

D. L. R. 199 ; 60 O. L. R. 452.— CAN. 

PART V. SECT. 2, SUB-SECT. 3.— 

B. (0). 

sp. Power to reserve heneftt to one 
beneficiary — Out of lands devised to 
another McKenzie v. 

Grant (1856), 13 U. C. R. 180.— CAN. 

PART V. SECT. 2, SUB-SECT. 3.— 

C. (a). 

h i. Sale under licence of Probate 
Court — Whether licence conclusive — 
Licence obtained improperly .] — Doe v. 
Thompson (1860), 9 N. B. R, (4 All.) 
483.— CAN. 

h if, Sufficient personal 

property for payment of debts.] — DoE d. 
Sullivan v. Ourrkt (1872), 14 

N. B. R. (1 Pug.) 175.— CAN. 

8 t. Conveyance inoperative .] — Teahon 
V. Lbamey (1861), 21 U. C. R. 216.— 
CAN. 

8W. Effect of sale after three years — 
Devolution of Estates Act, 1927 s. 12.} 
— C., the owner of land, died on Dec. 20, 
3,925, Intestate. Letters of adminis- 
tration were mnted to his daughter 
A., who was his sole helross-at-law & 
next of kin. On Feb. 17, 1926, she, aa 
administratrix, conveyed In fee to B., 
who, on the same day, conveyed In 
fee to A. her husband, aa joint 
tenants. No caution having been 
registered by A. as administratrix & no 
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6177* Add, Annotation : — ^Refd. Parker v, Judkin, 
[1931] 1 Ch. 476. . 

8178* Add, Annotations : — Refd. Re Murphy’s 
Estate, Morton v, Marchanton (1930), 74 
Sol. Jo. 321 ; Parker v, Judkin, [1931] 1 Ch. 
475. 

6271. Add. Annotation : — Consd. Re Mansel, Smith 
V, Mansel, [1930] 1 Ch. 352. 

6281a. .] — Testator, who died on May 17, 

1910, by his wiU appointed appcts. exors. & 
trustees. Ac bequeathed a number of absolute 
Ac settled pecuuiary legacies. Testator gave 
all his estate whatsoever unto appcts. upon 
trust for sale k> conversion at such time & 
manner as they should think fit, with power 
Ac discretion to postpone sale Ac conversion & 
‘ charged the moneys to arise with the legacies 
bequeathed by his will. Testator’s will con* 
tairied a residuai*y bequest, investment clause 
in wide terms, & a power to appcts. to 
appropriate any part of the estate in its actual 
condition in satisfaction of any legacy. The 
principal asset of testator’s estate was a sum 
of nearly a quarter of a million pounds Irish 
Three per cent. Guaranteed Stock, Ac the 
estate was insufficient for payment in full of 
all the legacies. The Irish stock could not be 
sold even at a reduced market value of 
£151, 411 Acin the interests of the estate it was 
inexpedient to realise it at once. Appcts. 
having caused to be prepared a scheme of 
apportionment, appropriatk>n Ac abatement 
among Ac between the legacies, applied by an 
originating summons issued on June 27, 1917, 
to the ct. for its sanction : — Held : appcts. 
could exercise the discretionary power of 
appropriation notwithstanding the fact that 
some of the legacies were settled by testator’s 
will. — Re Daniels, London City Ac Midland 


Executor Trustee Co., Ltd, v, Daniels 
(1918), 87 L. J. Ch. eOl ; 118 L. T. 436. 

6326a. Grant to trust corporation.] — Where letters 
of administration are granted to a trust 
corpn., the ct. may give the corpn. power to 
charge on the authorised scale, — In tJie Estates 
o/ Young (1934), 103 L. J. P. 76 ; 161 L. T. 
221 ; 50 T. L. K. 424 ; 78 Sol. Jo. 431. 

6830. Add. Annotations : — Consd. Re Hill’s Trusts, 
Claremont v. Hill, [1934] Ch. 623. Refd. Re 
Gates, Arnold v. Gates, [1933] Ch. 913. 

6331. Add. Annotation : — As to {!) Refd. Re Gates, 
Arnold V. Gates, [1933] Ch. 913. 

6334. Add. Annotations : — Refd. Re Gates, Arnold 
V. GaL^s, [1933] Ch. 913 ; Re Hill’s Trusts, 
Claremont v. Hill, [1934] Ch. 623. 

6341. Add. Annotation: — Consd. Jones v. Wright 
(1927), 139 L. T. 43. 

6341a. Charges for work in execution of 

statutory trusts.] — By his will testator 
directed that Jiis trustees should stand 
possessed of certain hereditaments upon 
certain trusts, Ac declared that any exor. 
or trusL^e of his will, who was a solr. or a 
person engaged in any profession or business, 
might individually, or through his firm, act 
in the course of his profession or business on 
behalf of the exors. Ac trustees, tfc charge for 
so doing : — Held : as the land was vested 
in the trustees UT>on the statutory trusts, 
any exor. or trustee of the w^ilh who was a 
solr, or a person engaged in a profession or 
business, was entitled, under the will, to 
charge for work or business done in the 
execution of the statutory trusts, because such 
work or business would be done on belialf 
of the exors. Ac trustees. — Re Pedley, 
WaiJiACE V. Wallace, [1927] 2 Ch. 168 ; 


ceriifi(5at43 of lis pciidcns having been 
registered by any creditor : — Held : 
after Deo. 20, 1028, the three-year 
period during which the estate was 
vested in A. as administratrix haring 
elapsed, she & her hiisband weTO 
entitled, by Devolution of Estates Act, 
H. 12, to convey, to a purchaser in 
good faith & for valuable consideration, 
who has no notice of the existence of 
any claims of creditors, a title free 
from any liability for the debts of C. — 
Re Down <fc Stinbero, fl 029] 3 D. L. K. 
70 : 63 O. L. U. 041. -CAN. 


PART V. SECT. 2. SUB-SECT. 3.— 
C. (b). 

o i, .1 — Held: testator having 

charged a legacy on bis estate, 
having devised his estate to his exor, 
gave his exor. a power of sale apart 
from the residuary clause which might 
be exorcised without the purchaser 
being put on inquiry to ascertain if It 
was duly exercised. — K knnedv v. 
SuyDAM (191C), 30 O. L. 11. 512.— 
CAN. 

PART V. SECT. 3. SUB-SECT. 1. 

sa. Pouxsr to reduce debt — cfe* execute 
quit-claim (iced.l— Where t/estator had 
agreed to sell land to K., Sc the exors. 
reduced the purohase price In order to 
keep K. on the land, Sc later gave T., 
from whom testator had bought the 
land, a quit-claim deed of all their 
interest in the land: — Held: (1) the 
action of the exors. In reducing the 
price payable by K. was reasonable & 
proper; (2) they should not have 
executed the quit -claim deed without 
applying, under Trustee Act-, R. S. S,, 
1920 (o. 75), s. 64, to a Judge of the 


King’s Bench for advice, but, sinc^e 
they had acted honestly & In what 
they considered to be th«^ best interests 
of the estate, their failure m do so 
should be excused under sect. 44. — 
Lemckb V. Newlovk (Sask.), fl926] 
4 D. L. R. 293: [19261 2 W. W. U. 
830; varied 11927] 2 D. L. R. 1019; 
8. C. R. 389.— CAN. 


PART V. SECT. 6, SUB-SECT. 1. 

a (p. 597) i. .h-Re Vinnt- 

COMBE Estate, [1934] 1 W. W. 11. 
780.— CAN. 

dd I. — Where by a will 

part of the corpus of the estate was 
set aside Sc. a life Interest In the income 
thereof given to the widow : — Held : 
(1) all the costs of administering the 
trusts relating to the devised property 
must be borne by the 8ubjeot-matt;er 
of the gift, which comprised the in- 
come as well as the corpus ; & the 
percentage allowed to the exors. for 
collecting the rents must be charged 
against the income ; (2) expense In- 
curred for repairs to a building upon 
the land devised was properly charged 
against the corpus ; (3) interest on 
money borrowed to meet the expendi- 
ture made in order to preserve tlic 
iroperty was chargeable to income. — 
' ‘'AIR (1923), 64 O. L. R. 497.— 
CAN. 

1 (p. 601) i. Under Trustee Act. 

R. S. n. C.. 1924 (c. 262), s. 80— 
Amount limited to 5 per cent, of gross 
value of estate. 1 — Re BEt.’KTvt an’b Estate 
(1925), 37 B. C. R. 41.— CAN. 

n (p. 60 IH. .I-A lee amountir^ 

to 5 per cent, of the total value of the 
estate In question held to bo an exor- 
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bikint fee, under tbe circumstances, 
to allow executors for their services; 
& a fee of 1 per cent, of the total value 
was hold ample. The exors. were 
also allowed their disbursements 
actually made or actually incurred. — 
Re Beyer Estate, [1932] 3 W. W. R. 
587.— CAN. 

n (p. 601) ii. . 1 — (JornpoiKsaiion 

to b(i allowed an exor. or trustee is a. 
matUr of wide disetTtion.- Rc Mor- 
timer, 11936J 3 D. L. II. 380; O. K. 
438. -CAN. 

t (p. 601) i. .V~Re BuscTf, 

[19271 2 D. L. R. 344 ; 59 N. S. R. 
254.— CAN. 


g (p. 602) 1. AV/ after e stale 

properly adininister<d tt' accounts 
passed,} —Re Oxenham, [1925] 2 

D. L. n. 662.~CAN. 


sb. Liability for — 'Beneficiary entitled 
» specific bequest benefited by rrork of 
rreuior,] — There is no jurisdiction m 
tie ct. to order that the reiiumerat kui 
f au exor. be iiald out. of a sjiecitje 
enuest on aeeouiil ds beuolitmg 
V the work of the t‘Aor. - hi th' h state 
ntA ninoXE, I1929J N. Z. L. Tt. l-.k 
.Z. 

sd. JManayement ’^5 

rustec Act. R.H.B.C , 1924, does mU. 
mfur any power on the ct. to Rtmw 
management fee to 

cl> 


PART V. SECT. 7, SUB-SECT. 1. 

n j—gTORY V, Dunlop (1807), 

13 Gr. 375.— CAN. 

^ Ii. .\~—lie Williams (1895), 22 

A. R. 196.— CAN. 
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96 L. J. Oh. 438 ; 137 L. T. 636 j 71 Sol. Jo. 
683. 

6848* AM.. AnnoiaUom • — Consd. JXe ffiU’d Trusts, 
Oloremont w. Hill, [1934] Oh. 328. Retd. Be 
Oates, Arnold v. Gates, [1933] Oh. 913. 

6350. Add. Annotation : — ^Dlstd. Re Gertzenstein, 
Ltd., [1936] 3 All E. K. 341. 

6370. Add. AnnotaUon : — Retd. Re Anderson- 
Berry, Harris v. GriflBlth, [1928] Oh. 290. 

6388a. .] — Leasehold property belonging 


to testator, who was original lessee, having 
been directed to be sold & the proceeds 
divided: — SM: the exors. were entitled 
to be indemnified out of the proceeds.— 
Smith v. Smith (1864), 2 Eq. Rep. 727. 

6405. Add. Annotation .* — Retd. Be Murphy^s 
Esta^, Morton v. Marchanton (1930), 74 
Sol. JTo. 321. 

6409. Add. Annotation As to (2) Dlstd. Be 
Murphy’s Estate, Morton v. Marchanton 
(1930), 74 Sol. Jo. 321. 


Part VI. — Liability of Representative. 


6446a. Sale of goodwill of business — 

Solicitation of customers^ — The rule in 
Trego v. Hunt^ [1896] A. C. 7, extends to a 
vendor’s exor. completing a contract for the 
sale of the goodwill of a business, & the exor. 
will be restrained at the suit of the purchaser 
from soliciting customers of the business. — 
Boorne V. WICKER, [1927] 1 Oh. 667 ; 90 
L. J. Oh. 361 ; 137 L. T. 409 ; sub nom. 
Borne v. Wicker, 71 Sol. Jo. 310. 

Annotations lie Thomson, Thomson v. Allen, [1930] 

1 Oh. 203. Redd. Parey v. Cooper, [1927J 2 K. B. 384. 

6467. Add. Annotation : — Retd. London & North- 
Eastern By. Co. V. Blundy, Clark & Co. 
(1931), 146 L. T. 269. 

6526. Add. Annotation : — Refd. Ariff v. Rai Jadu- 
nath Majumdar Bahadur (1931), 47 T. L. R. 
238. 


6505. Add. Annotation : — Consd. Beaumont v. 
Beaumont, [1933] P. 39. 

6596. Add.. Annotation : — Consd. Beaumont v. 
Beaumont, [1933] P. 39. 

6597. Add. Annotation : — Consd. Beaumont v. 
Beaumont, [1933] P. 39. 

6598. Add. Annotation : — Consd. Beaumont v. 
Beaumont, [1933] P. 39. 

6600. Add. Annotations Folld. Firman v. Royal, 
[1925] 1 K. B. 681. N.F. Re Hedderwick, 
Morton v. Brinsley, [1933] Ch. 069. 

6602. Add. Annotation: — As to (1) Refd. A.-G. v. 
Midland Bank Executor &; Trustee Co. (1934), 
19 Tax Cas. 136. 

6610. Add. Annotation: — Generally. Refd. Re 
Field, Sanderson v. Young, [1925] Ch. 636. 


PART V. SECT. 7, SUB-SECT. 2.— A. 

r J, jfi respect of ouaraniee 

— Distribxdion of esfute in ignorance of 
guarantee.] — Saudky v. HampI’on, 
[19271 N. Z. L. R. 673.— N.Z, 

r ii. In respect of debt 

contracted for estate — Right of creditor 
to henept of representative's right to 
indemnification .] — Where an exor. con- 
tracts a debt on behalf of the estate 
the creditor is In equity entitled to the 
benefit of the oxor.’^s rigrht to be 
indemnified out of the assets of the 
estate in the hands of the benoflciarlos. 
— Nrtherlands Investkent Co. v. 
DbsBrisay, [1928] 1 D. L. R. f)81 ; 
[1928] 1 W. W. R. 461 ; 23 Alta. L. R. 
291.— CAN. 

PART V. SECT. 7, SUB-SECT. 3. 

t. Representative not authorised by 
wUl — Reneficiaries claiming vrofiis of 
business — Right of representative to be 
indemnified.] — M'Ginley v. Gal- 
lagher, [1929] I. R. 307.— IR. 

PART V. SECT. 8. 

sb. To receive payment of lump sum 
for which, pension commuted by deceased.] 
— R. V. ]^ORBISTON, [1928] 4 0. L. R. 
1086.— CAN. 

fil. To bring action — To set aMe tax 
sale of land belonging to estate .] — 
Eodger V. Moean (1896), 28 O. R. 
275.— CAN. 

PART V. SECT. 9. 

6426 i. Power of enDSontor to bind 

— Co-executor, ] — Meld : a settlement 
made by an exor. nreolnded the oo. 
exor. & cestuis gue trust from opening 
up the estate so settled. — Re Bath’s 
i&TATiJ! (18791. 12 N. a R. (3 R. &a) 
604.— CAN. 

PART V. SECT. 10. 

0438 iii. .) — jp?^ HXWBTt V. 

JsjKMTN (1898). 29 O. R. 888.---0/m, 


PART VI. SECT. 1. 

si. For failure to prove — Who may 
sue for penalty,}— liiext of kin, although 
taking no interest imdor the will, is a 
“ person having an interest in the 
estate ” within Probate Act, R. S. N. S., 
1923, 8. 137 (1), & so may sue for the 
statutory penalty against an exor. 
who fails to prove the will. — Bunn v. 
MacGrkgob, [1934] 8 D. L. R. 4C3.— 
CAN. 

PART VI. SECT. 2, SUB-SECT. 3. 

6501 i. Covenant to pay debt — Under 
mortgage,] — In a will, the only pro- 
vision for the payment of debts, was 
the usual one, that all testator’s first 
debts should be paid by bis exors. 
At the time of Ms death, a parcel of 
land was held in joint tenancy by 
testator & his wife, subject to a mtge. : 
— Held : the wife on death of testator, 
became owner subject to the mtge., & 
as between her & testator's estate, sbe 
was not entitled to oal) upon the esiato 
to pay the mtge. ; but if mtgee. could 
recover from testator’s estate upon a 
covenant by testator for payment, 
dissolution of testator’s Interest conla 
not deprive intgoe. of that right. — 
Re Gbaoey (1925), 63 0,h. B. 218.— 
CAN. 

sg. Covenant in mortgage.] — ^A claim 
for money due under mtge. is not a 
“ claim or dememd ” against the 
estate within Ontario Suirogato Ots, 
Act, R. B. O., 1927 . — ^Lonpon Sl 
Western Trust Oo. v. Sale, [1936] 
2 D. L. R. 297 ; O. R. 244.— CAN. 


PART VL SECT. 2. SUB-SECT. 6. 

6621 11. —7 — j.—- Whtait V. Marsh 
(184.8), 4 U. C. R, 485.— CAN. 

g. Add. Citatum: — revsd. sub nom. 
M^Gcgan V. Smith 1892), 2i S. O. R. 
203.— <IAN. 


g i, .) — Murdoch v. West 

(1895), 24 S. C. R, 305.— CAN. 

g. jj — Gray v, Johnston, 

[1928] S. C. 659.— SCOT. 

g iii. .] — Jefferson v. 

Muise, [1930] 4 D. L. R. 208.— CAN. 

k i. ,] — Re Stretton Estate, 

Cay & Hill v. Marcoite, [1930] 1 
W. W. R. 824 ; 2 D. L. R. 700 ; 24 
S. L. R. 481.— CAN. 

sk. Necessity for consideration.] — 
The mother of pltf. made a will by 
which she devised certain land with a 
house on it to pltf,, who was at that 
time living in it with her husband. 
Before the will was made, according to 

E ltf.’s story, her husband wlshecT to 
ve elsewhere, & her mother said : 
" Do not leave ; stay on here 8c fix 
this house up & I will leave it to my 
daughter (pltf.) at ray death.” The 
husband & wife stayed on & made 
improvements, relying on the promise, 
8c the mother made the will leaving 
the property to pltf. Su bsequcntly the 
mother made a new will leaving the 
property to another daughter. In an 
action for specific performance of the 
alleged agreement : — Held : there was 
no oorroboratloa of pltf.’s evidence 8c 
no consideration passing to deceased 
for the binding contract alleged, — 
Holliday v. Turner, [1930] 3 D. L. R. 
205 ; 65 O. L. R. 206,— CAN. 

PART VI. SECT. 2, SUB-SEOT. 10.— D. 

6696 i. Matrimonial causes — 

Order for coAs against husband .] — A 
wife, whose husband had died after a 
decree nisi for divorce & before the 
date when it could have been made 
absolute *. — Held: not entitled, them 
being no funds in ct*, to eosta against 
his estate. — ^J arvis v* Jarvib, ri926] 
8 D, D. R. 415 ; 11925] 1 W. W. R- 
247.— CAN, 
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VoL JOdV.— Esecntors and Administmtois. Gum 


6611. Add. AnnotaMm HoM* Re Weld-Blundell 
Estate, Mowbray (Lord) v. Weld-Blundell 
(1929),73SoLJo. 586. 

6667a. Noii<*repair by representative.} 

debt for rent against an administrator, as 
of the intestate, deft, pleaded, in 
discEarge of his liabhity otherwise than as 
administrator, that the intestate underlet, 
for an unexpired term, to a tenant who had 
beeome insolvent & unable to pay rent ; that 
the premises were of less value than the rent, 
viz. of the value of a certain sum, part of 
which deft, had paid to pltf., ^ pai-t towards 
the expense of a party-wall ; that, before the 
rent became due, deft- offered to surrender 
all his interest in the premises to pltf., who 
refused to accept them ; & that he had fully 
administered, etc. Replication ; that the 
premises were of more value than the sum 
mentioned in the plea, viz. of the value of 
the rent ; & that deft, did not offer to 

surrender, etc. Issue thereon : — Held: (1) 
the real value of the premises, as against deft., 
must be taken to be that which it would have 
been if he had not himself committed a breach 
of a covenant to repair in the original lease ; 
(2) the value, as between pltf. & deft., was 
not affected by the insolvency of the under- 
tenant, whose lease also contained a covenant 
to repair with a proviso of re-entry for breach 
& for non-payment of rent. — Hobnidge v. 
Wilson (1840h 11 Ad. & El. 645 ; 3 Per. & 
Dav. 641 ; 9 L. J. Q. B. 72 ; 113 E. R. 5,59. 

.... — As to (1) Oonsd. Re Rowoe, Strathmore v. 

Vane, NorollfEe’a Claim (1887), 37 Ch. D. 128. Refd. 

Kendall v. Andre® (1892), 61 L. J. Q. B. 630. 

B. Effect of Death (p. 644). 

See^ now, Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 1. 

6711. Add, Annotation : — Apld. Graves v, Cohen 
(1929), 46 T. L. R. 121. 

6712. Add. Annotation : — Consd. Riley v. Brown 
(1929), 98 L. J. K, B. 739. 

6713. Add. AnnotaUon : — -As fo (1) Consd. Riley v. 
Brown (1929), 98 L. J. K. B. 739. 

6713a. .] — An action for damages 

for breach of promise of marriage abates on 
the death of the alleged promisor & cannot be 
continued against the exors. of the deceased 
unless special damage can be proved. Such 
special damage must arise directly or naturally 
out of the transaction between the parties 


to the breach & mw 

the contemplation of the parties at . 

the alleged promise was r A 

Brown (1929), 98 L. J. K. B. 739 t 142 Ih T. 

42 ; 46 T. L. R. 613 ; 73 Sol. Jo. 499. 

6723. Add. Annotation : — Consd. Firman v, 

[1925] 1 K. B. 681. 


Sect. 3.— FOR TORTS OF DECEASED (p. 646 ). 

See, now. Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 1. 

6730. Add, Annotation : — Hefd. A.-G. v. Midland 
Bank Executor &; Timstee Co. (1934), 19 
Tax Cas. 136. 

6762. Add. Annotation : — Refd. Re Field, Sander- 
son V. Young, [1926] Oh. 636. 

6770a. Negligence.] — A oo. was formed for the 
purpose of buying the business of a firm of 
bill brokers, & by the memorandum of assocn. 
the directors were empowered to buy it upon 
such terms & under such stipulation as to 
guarantee or otherwise as might be agreed 
upon. The prospectus referred to the memo- 
randum of assocn. & to a certain deed of 
covenant. By that deed the business was 
assigned to the co., & all accounts, except 
such as the directors should require to be 
reserved & excepted, were to be carried on 
by the co., & the partners in the business 
guaranteed that all debts due to the firm, & 
taken over by the co. were good. By a 
second deed of the same date, not mentioned 
or disclosed to the shareholders, assets of the 
firm to the nominal value of £4,213,896 
were reserved & excepted, & provisions were 
made for guaranteeing payment by the 
partners of the balance which, after a certain 
period & under certain arrangements, should 
not be got in on this account. The co. carried 
on business for some time, & then stopped 
payment. A bill was filed by the co. against 
the living directors & the exors. of a deceased 
director stating these facts, &. that the co. 
bad lost £1,500,000 by taking the liabilities 
of the business, & by the insufficiency of the 

f uarantee, & charged that the directors had 
een guilty of a breach of duty in bu^ng the 
business without obtaining the sanction of a 
general meeting, & in not taking mtges. on 
the property of the pai’tners in order to secure 
the guarantee, but no fraud was charged 


PART VI. SECT. 2, SUB-SECT. 12.— 
B. (b) i. 

6678 i. Personal liaMlUy — As 

„ .J ,] — lb Mar. 1921, pltf. executed 

a lease of laud & building to H., & M. 
oovenautlng to allow tne lessees to 
erect a partition on the ground floor 
of the chief building, & himself to con- 
tribute $1,000 towards the cost. The 
partition was built, pltf. contributed 
the $1,000 & the lessees wont Into 
possession. H. ^^ed in Jan. 1923, &, 
nis wife, deft. A. Sc deft, oo., the 
executors named In the wlU, obtained 
probate thereof. In Oct. 1923, M. 
made on assignment in bkpoy. Sc deft. 
CO. was appointed oust(man of the 
bkpt. estate* Pitt’s claim in this 
action was to recover a large sum 
made up of rent, taxes, cost of repairs 
Sc interest. He alleged that defts. 
entered Into, Sc from Jan. 1923, con- 
tinued in possession & receipt of the 
rents & profits Sc claimed payment 
from them personaUy 


00. entered upon the premises not 
merely in Its representative capacity 
as exor., but personally as assignee of 
the term, & €U3 such was personally 
chargeable with the amoiuit of rents 
Sc profits which it received, & with 
suon further sums as it might have 
received If It had used due diligence, 
but not exceeding in the aggregate the 
full amount of the actual rental value 
of the premises. — Rtokman v. Trusts 
& Guar. Oo.. C1929) 1 D. L. K. 545 ; 
63 0. L. R. 286 : 10 C. B. K. 414.— 
CAN. 

PART VI. SECT. 8, SUB-SECT. 1. 

6726 i. General ruXe’-RepresefUatives 
not liable. 1— Oonnollv v. Shi ves (1879), 
18 N, B, k 606.— CAN. 

6726 il. 

Calvin (1885), 9 O. R. 207.—' 

Milloy 


PART VL SECT. 3, SUB-SECT. 2.— A. 

k I. An action of tort for 

damages for the destruction of personal 
property because of the negligenco of 
deoeaaed in driving a mot(;r-car in 
which pltf was a passenger falls wiMiin 
Administration Act, i£. S. B. C., 1924, 
8. 71 ; but claims for personal injnrjes 
& a claim bv a father for the death of 
a child fail within the rule acUo 
morUur mm persov^j.— 


PART VL SECT. 3, SUB-SECT. 4. 

si. Negligence fraud.] — An action 
bv a hank against ono of its directors 
for negligorjce Sc fraud is not one to 
which tee maxim aetio personedis 
jnoritnr cum persona applies, being 
an action for breach of quasi -contUMst. 

P1COPI.K3 Bank op Northkrn r-— * 
e. Habqopal (1735), I, L, R. 17 
262,— IND, 



Cases 6770a— ^15a. English and Empire Digest Supplement. 


against the directors ; — Held : on demurrer 
by the exors. of the deceased director, that 
as regarded any loss beyond the money placed 
in the directors’ hands, the remedy, if any, 
was at law, by an action of negligence, which 
would not survive against exors. — Overbnd, 
OuRKEY & Co. V, Gurney (1869), 4 Oh. App. 
701 ; 21 L. T. 73 ; 39 L. J. Oh. 45, L. O. ; 
affd. on other grounds^ snh nom. Overend, 
Gurney & Co. Gibb (1872), L. R. 5 H. L. 
480, H. L. 

6835. Add, Annotation Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 

6840. Add, Annotation : — Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 

6850. Add. Annotation : — Consd. Flower v. Prechtel 
(1934), 160 L. T. 491. 

6850a. Disturbance of easement.] — D. sold to pltf. 
a house, No. 10, together with a right of way 
over a strip of land 10 ft. broad to the garden 
of the house. 1). died, at the time of his 
death was under contract with the purchaser 
of the adjoining house, No. 11, to erect a 
garden fence for him & to give him a similar 
right of way to his garden. Pltf. entered 
No. 10 shortly after the death of D. a few 
days later H., a sub-contractor, on the 
orders of W., the builder of the houses, 
erected the fence at the back of No. 11 so as 
to constrict the right of way granted by D. 
to pltf. Pltf. sued defts., the exors. of D. 
as exors,, & by his amended statement of 
claim founded his action (a) in breach of 
covenant, & (b) in nuisance, but it was 
argued solely as an action of tort. These 
facts being proved by pltf., defts. called no 
evidence, & there was no evidence of the 
contract of D. with W., the builder. The 
trial judge found that the fence was erected 
by W. on the instructions of the exors. of 
D., defts., & gave judgment for pltf. : — 
Held : the appeal must be dismissed. — 
Flower v, Prechtel (1934), 150 L. T. 491, 
C. A. 


6861b. .1 — B::emish V, Betson (1732), 

Kol. W. 74 ; 25 E. R. 497. 

6911. Add. Annotation : — Apld. Re Munton, 

Munton v. West, [1927] 1 Ch. 262. 

6915a. Liability of executor for wilful 

default ” — Wbat amounts to.] — Pltfs. were 
the two sons of testatrix, entitled in equal 
shai*es to her estate undisposed of by her will, 
including £214 14«. 6d. in the Post Office 
Savings Bank Sc £02 4«. in Savings Certifi- 
cates. Deft., as sole exor. of testatrix, 
employed to wind up her estate a solr. who, 
unknown to him, had at one time been 
suspended from practice, who obtained 
from the first pltf. the Post Office Savings 
Bank deposit book Sc the Savings Certiftcates. 
Deft, heard for the first time of the solr.’s 
suspension three months later, when the 
first pltf. told him of it. Under deft.’s 
written authority, a warrant valued at 
£62 4s. had been issued in favour of the 
solr.’s firm, Sc the first pltf. wrote to deft, 
objecting to his having taken that course. 
Later, the first pltf. asked deft, to employ 
another solr., but deft, did not do so, as the 
solr. was then promising to settle the matter. 
Ultimately the solr. absconded. Sc the sums 
of £14 14s. 5d. Sc £62 4s. were not recovered. 
In an action by pltfs. for a declaration that 
deft, was guilty of a broach of trust in per- 
mitting the sums to be retained by the solr., 
Sc for payment of them, deft, in his defence 
relying upon Trustee Act, 1925 (c. 19), 
s. 23 : — Held : Trustee Act, 1925 (c. 19). 
s. 23 (1), authorised deft, in signing the 
authorities to the solr.’s firm to collect the 
sums ; (2) by virtue of sect. 30 (1) of the 
Act, trustees are not liable for losses due to 
the default of “ any banker, broker, or other 
person with whom any trust money or other 
securities may be deposited ” unless the 
losses are caused by the trustees’ own wilful 
default ; (3) an exor. employing an agent 

to receive moneys belonging to the estate 
Sc relying on sect. 23 (1), will not be liable if 


oooxa. .j—— A' V. \j( twj V JOiO, 

1 Eq. Cas. Abr. 8 ; 21 B. R. 833. 


uuio JLja\.»JU.c jr xo t^xxxcrugxx i/xxc; ck^<^xxu o xxxxsj- 

conduct, unless the exor. has himself been 


PART VI. SECT, 4, SUB-SECT. 1. 

sd. Release hy eo-exeevior — Whether 
hinding on bewficiary.) — A i*eleaHO of 
an exor. from liability for breach of 
trust by a deceased co-oxor. will not 
be set aside when It has been adopted 
bv the benellciary with knowle(to of 
his right to take proceedings. — -B el- 
LIVEACJ V. Tait, [19351 1 D. L. R. 726 ; 
8 M. P. R. 5C7.— can. 

PART VI. SECT. 4. SUB-SECT, 2,™ A. 

o i. .1 — A contract made by an 

exor. or administrator on behalf of the 
estate, but not relating to an obligation 
Incurred by testator or Intestate, 
renders him personally liable, even 
though it is expressed to bo made “ as 
exoiv* or ** as administrator.** — W alch 
tJ. NoRPQmsT, U9261 4 D, L. R, 120 ; 

« 2 W. W. K. 854 ; 36 Man. L. R. 
AN. 

d j. Administrator ouiUv of 

fraud.]-~Bo^ d. Dobtb v. Vanderltp 
(1830), 5 O. S. 85.— CAN. 

PART VI. SECT. 4, SUB-SECT. 3. 

6849 i. Executor primarily liable— 
Right to indemnity — From te9tcUor*8 
estate — If ojcting in interests of estate .] — 
An exor. is j^ersonnlly liable for tort 
committed by him & should be sued 
personally. He is entitled to an in- 
demnity from the estate if the tort 


was committed while acting reasonably 
in the interests of the estate. — 
Groundwater v. Groundwater 
(1935), 10 M. P. R. 56.— CAN. 

PART VI. SECT. 4, SUB-SECT. 5.— 
A. (a). 

6851 i. Sale of testator* s estate — Below 
proper value,.] — Defts., as exors. of a 
will, wore directed by the wiU to sell 
lands of testatrix, & distribute the 
proceeds among her children Sc a grand- 
child. In this action, pltfs., two of the 
children, alleged that defts., exors., had 
committed a breach of trust by selling 
the lauds at a prross undervalue. Pltfs. 
gave a notice for trial by jury, & the 
action was tried with a jury» & 
Judgment entered upon its findings 
In favour of pltfs. for the recovery 
of damages ; — Held : the evidence 
established no negligence on the part 
of defts., Sc no broach of trust. — 
Davies v. Nelson, 119283 1 D. L, R. 
254 : 61 O. L, R. 457.-— CAN. 

6863 ii. Where exors. are 

held liable to the estate for what it has 
lost by their disposition of an agree- 
ment for the sale of land entered into 
by testator under the crop -payment 
plan, the main consideration in de- 
termining the value of the asset lost 
to the estate is the value of the pur- 
chaser’s covenant to pay. — Lbmoke & 
Craik v. Nkwlove & Newxovk 
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(Sask.), [1929] 2 D. L. R. 516; 1 

W. W. R. 761.— CAN. 

PART VI. SECT, 4, SUB-SECT. 5.— 
A. (c). 

6906 I. Insurance of property.] — In 
Ontario exors. are bound to insure, 
against fire, buildings forming part of 
the estate in their hands, & are liable 
on a devastavit If they fail to insure, — 
Re Gamble, [1925) 4 D. L. R. 768 ; 57 
O. L. tt. 504.— CAN. 

g J — ^AULD V. DAVIH, 

[19371 3 W. W. R. 368. -CAN. 

PART VI. SECT. 4, SUB-SECT. 5.— 
A. (d). 

691 3 1 . M isapjtropriation — By agent — 
Agent previously employed by deceased. ] 
— Exors., relying in good faith on the 
statement of their testator’s solr. that 
he had in his hands securities sufficient 
to answer a fund they wore directed 
by the will to Invest for an annuitant, 
distributed the estate. Subsequently 
it was found that before testator's death 
the solr. had misappropriated the 
money given to him by testator to 
Invest, bad, in fact, at the time 
of the representation, no securities or 
money in nis hands : — Held : the exors. 
were protected by Trustee Limitation 
Act, R. S. O. 1897, o. 129, s. 32.— 
CLARKE V. Bellamt (1900^ 27 A. E. 
435.— CAN. 
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guilty of wilful default ; (4) deft, was guUty 
only of an error of judgment which, where 
losses are due to a soLr/s dishonesty, does not 
amount to wilful default ** on the part of 
an exor. — iJe Vickery, Vickery v, Stephens, 
[1931] 1 Oh. 672 ; 100 L. J. Oh. 138 ; 144 
L. T. 662 ; 47 T. L. R. 242. 

6922. Add, Annotations : — Consd. Re Oity Equit- 
able Fire Insce., [1926] Oh. 407 ; Re Vickery, 
Vickery v, Stephens, [1931] 1 Oh. 672. 

7059. Add, Annotation : — Retd. Re Munton, 
Munton v. West, [1927] 1 Oh. 262. 

7163. Add, Annotation : — Consd. Manley v, 
Sartori, [1927] 1 Oh. 157. 

7169a. .] — Flockton v. Bunking (1868), 8 

Oh, App. 323, D, 

7190a. .J — Exors. must be allowed a reason- 

able time for breaking up testator’s domestic 
establishment & discharging his servants. 
Two months : — Held : not to be an unreason- 
able delay, having regard to the circum- 
stances. — Field v, Peokett (No. 3) (1861), 
29 Beav. .676 ; 9 W. R. 525 ; 54 B. R. 751. 

7190b. .] — Browne v, Colijlns, No. 6308, 

arile, 

7214. Add, Annotation : — Refd. Re Bracey, Hull 
V, Johns, [1936] 2 AU E. R. 767. 

7219. Add Annotation: — Consd. Re Mason (1928), 
97 L. J. Oh. 321. 


7225a. Assets Improperly obtained.] — Where two 
exors. obtained part of the assets improperly, 
by signing joint receipts in favour of each 
other, while they had large balances in their 
hands respectively, the ct. gave interest on 
those sums at five per cent, against both 
exors. — Biciv v. AIotlky (1835), 2 My. & K. 
31 2 ; 39 E. R. 962 ; suh nom. Beck v. Motley 
4 L. J. Ch. 63. 

7250a. .] — Where there is a direction in the 

will to accumulate a residue, with which the 
Qxor. does not comply, he must pay interest 
from the expiration of one year after testator’s 
decease uj) to the date of filing the answer. — - 
Amss V, Hall (1857), 3 Jur. N. S. 584. 

Annotation : — Dbtd. lU Emmot’s Estate, Emmet v. Emmet 
(1881), 17 Ch. D. 112. 

7256a. — .] — Exor. charged with interest 

on divdends of stock received by him, & 
kept at his banker’s with his own money 
for a number of years, instead of being 
invested to accumulate. — Goodchild v, 
Fenton (1829), 3 Y. & J, 481 ; 148 E. R. 
1269, Ex. Oh. 

7273a. .]— Gilroy v, Stephens, No. 

7268, ante. 

7276a. To authorise maintenance.] — Charl- 

ton r. Saden (1836), Donnelly, 36 ; 47 E. R. 

210 . 


6913 ii. — .] — All adminis- 
trator ai^ting for infants who pays 
funds to his solr. to be j)aid to the 
offlclal guardian of the inrant-H, which 
funds are never rocoivod, is ^ilty of 

f ross negligence & breach of trust. ^ — 
Benjamin v. Haskell, (1980] 4 

D. L. R. 465.— CAN. 

PART VI. SECT. 4, SUB-SECT. 6.— 
C. (a). 

6979 i. Bar to enforccTncnt of remedy — 
Conduct of party injured — Delay .] — 
Meaoham r. Duaper (1851), 2 Or. 316. 
—CAN. 


PART VI. SECT. 6, SUB-SECT. 1. 

f J, Liability of executor for 

solicitor's costs.]— An exor. who fails 
to keep proper records may be 
personally liable to a solr. for extra 
work in preparing accounts duo to 
the oxor.’s default. — Re A Solicitor, 
[1934] 2 D. L. R. 761 ; O. R. 241.— 
CAN. 

sd. Jurisdiction of court — To call upon 
executors to account .] — The Surrogate 
Ot. lias jurisdiction to call upon an 
exor. to account even before the 
expiration of tho two years provided 
for in hla letters probate . — Re Nord- 
TOMME Estate. [19281 3 W. W. R. 
290.— CAN. 


PART VI. SECT. 0, SUB-SECT. 2.— 
B. (b). 

fim. Not where (idmiivistraHon yranied 
on , application of party irUerested 
adneraely to executor .] — ^Habrison v. 
MoGlabhan (1859), 7 Gr. 531. — CAN. 


FART VI. SECT. 6, SUB-SECT. 6.— B. 


Bn. Counsel* s fee.— For general won 
it advice — Not allowed.] — Re Dodoi 
Estatj^ [J9251 1 T>. L. R. 1140 ; [1925 
1 W, W. H. 770.— CAN. 


BO. Unless estate 

difficult to manage or solicitor required 
to render services by of business 
management,] — Re Roemer (S^k.), 
[1927] 3 W. W. R. 603 ; varied sub 
nom. Be Roemcr Estate, Re Mott v. 
Roemer, (19281 3 D. L, R. 860; [1928] 
2 W. W. R. 566.— CAN. 


er. Upkeep of family vavU ,] — An 
exor. 1 b entitled to a reasonable allow- 


ance for tho perpetual upkeep & care of 
the family vault . — Re MuiiitAY, [1936] 

1 D. L. R, 463.— CAN. 

PART VI. SECT. 6, SUB-SECT. 6.— 

C. (a). 

7200 i. Under special circumstances,] 
— "WTiere the oircumstanoes of tho case 
r<mder it reasonable that they should 
do so exors. are entitled to employ 
the services of such agents as may be 
necossaiy . — He Level Estate, [1927] 
1 D, L. R. 900 : [19271 1 W. W. R. 
1000 ; 38 B. C. li 211.— CAN. 

PART VI. SECT. 6, SUB-SECT. 5.— 

D. (a). 

sp. Increased fee to counsel — Necessity 
of notice to parties interested .] — In a 
proper case, an Increased counsel foe 
should be aUowod the solr. of the exor. 
as between solr. & client. It is Im- 
possible to lay down any fixed rule 
governing such amounts. The In 
creased fee should not be applied for 
or granted without notice to the parties 
interested ; but in tho present case, 
since tho parties were all before the 
ct, & had argued the point, an inoroased 
counsel foe on the passing of accounts 
was allowed to save further expense, 
although notice that it would be 
applied for had not been given . — Re 
Maoponalp, Ksta'I'e, 119281 2 D. L. R. 
338 ; [1928] 1 W. W. R. 662 ; 22 Sask. 
L. R. 288.— CAN. 


PART VI. SECT. 6, SUB-SECT. 6.- 
C. (a). 

8x. Payment to wrong beneficiary — 
Delay in application to court for inter j/re- 
tati&n of will. ] — Acting upon what they 
considered sufficient evldenoo that tho 
conditions entitling X. to an annuity 
hod not been satisfied, & upon their 
own interpretation of the will, the 
exors. for several years ignored tho 
possibility of X. ever establishing a 
claim to the annuity, 6c paid over to 
C., who herself was one of the exors. & 
under the will was entitled to the 
residuary income, the moneys which, 
if X. were entitled, ought to nave boon 
paid to him. The Privy Council 
decided in his favour as to the annuity 
& on a claim to be paid interest by the 
exors. i—mid : C.’s right was so 
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doubtful that the exor.s. had been 
gruilty of negligence & wore liable to 
pay intcroHt upon the annuity at 5 per 
cent, per annum without rests. — He 
Patton, [1931] 3 D. L. R. 544 ; O. R. 
348.— CAN. 


PART VI. SECT. 6, SUB-SECT. 7.— A, 

Bq. Jurisdiction of registrar — Should 
not pass upon his own accounts.] — Re 
Bent, [1927] 1 D. L. R. 592 ; 69 

N. S. R. 107.— CAN. 

sv. — .]---dtegiatrar of Probate Ct. 
has no jurisdiction, on petition of 
creditors, to cite an administratrix 
to account for funds in her hands & to 
require her to deposit them in a 
chartered bank . — Rc Moseley, [1936] 
4 I). L. R. 503.— CAN. 

or. Jurisdiction of Surrogate Court,] 
—He MacIntyre (1906). 11 O. L. R. 
136.— CAN, 


Bt. ,1 — Upon an audit of the 

accounts of the exors. of B. deceased, 
the judge of a Surrogate ct. took 
evidence with a view to determining 
a question as to ownership of certain 
mtgos., each of which had been taken 
jointly In the names of deceased & 
another person. These mlges., accord- 
ing to the contention of reaps., should 
be regarded as assets of the estate & 
acoountablo for by the exors. While 
the surviving mtgeo. in each case con- 
tended that he was entlt led as survivor 
to the security A tho fund rcprcsoiiled 
by it: — Held: the judge hud juris- 
diction to make the iiroposed inquiry. 
— He Bakohlkh, [1931] 2 D. L. 11. 997 ; 
66 O. L. it. 183.— CAN. 

7296 i. Passing accounts-" Costs - - 
Form of order.]— Rc Hablett, 
McKenna v. Hableit. [1927] V. L .R. 
21: 48 A. L. T. 125; [1927] Argus 
L. R. 12.— A US. 

7296 ii. Aj/plication of King’s 

Bench rtiles to Surrogate courl.]~~-The 
Surrogate ct. In Saskatchewan Is 
governed with rcspe<3t to the passing 
of accoimts by K. B. rules 301-319 so 
as they are applicable. — Re Krauss 
ICSTATE (Sask.), 11929] 3 W. W. R. 
20.5. — CAN. . 


sg. Grounds for ordering accounts .] — 
Re Barrick Estate, 11934] 2 W. \V, R. 
337.— CAN. 
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Part Vfl. — ^Actions by and against Representative. 


7489a. lnwh<>86imxie^--4:^eeei(sed’ampe^ 

to asstgneos Mtore ddat^.] — ^I%ie property of 
ioteatate Hvm assigned to assignees previous 
to jbi3Adoatl:i ; pltf. administered, Sa applied 
tp deft, for payment for goods sold him by the 
intestate, in the name of the assignees, & 
afterwards brought an action in his character 
of administrator : — Held : such action was 
well brou^t, — Bbakdt v. Heatig (1818), 2 
Moore, 0. P. 184. 

7475, Add* Annotation : — Refd. Flower v* Prechtel 
(1984), 160 L. T. 491. 

7492a. Suit lor account of testator’s estate.] — 

Lapse of time will not of itself bar an exor. 
of an exor. of his right to have an account of 
his exor.’s testator’s estate taken, with a 
view to ascertain such exor.’s liabilities as an 
accounting party. — Smith v, O’Grady (1870), 


L* B. 3 P. 0. 311 ; 7 Moo. P. 0. Q. N. S. 106 ; 
39 L. J. P. C. 63 } 28 L. T. 476 ; 19 W. E. 
22; 17B.B.4],P.0. 

7681, Add* Annotation Re Bichardson, 

Richardson v* Nicholson, [1933] W. N. 90, 

75 Z%t^^ In respect of matters relating to estate 

— Action by representative in own right,]— 
Richardson, Richardson v* Nichodson, 
[1933] W. N. 90 ; 175 L. T. Jo. 269, O. A. 
7584. Add* Annoiaiion .‘-—Refd, He Border, Border 
t>. Border, [1927] 2 Oh. 291, 

7617a. May be joined to plea of ne unques executor.] 
— deft, sued as exor., on an affidavit that 
he was advised that he would be put to great 
difficulty if he were not permitted to do so, 
was allowed to plead ne ungues exefyutor, & 
also plene. admimstravit* — Tyson v. Kendall 
(1860), 19 L. J. Q. B. 434 ; 14 Jur. 1044. 


part VI. SECT. 0. SUB-SECT. 9. 
«j. Although order pcAsaed by Court of 
Appeal .} — An action to set aside oxor.'s 
aooonnte will lie altbonsrh the order 
passlnfi: the accounts has becm sustained 
by the Ot. of Appeal. — M cFajrlane r. 
Flkmixq, 119351 2 D. L. R. 814. — 
GAN. 


PART Vn. SECT. 1, SUB-SECT. 7. 

h I. IViK.}— In an action by 

exors. to recover money paid by 
deceased, his will Is not admissible as 
evidence to prove that a loan ^ not a 
^ft was intended. — McDonald v* 
Young, 11934] 4 D. L. H. 172.'-~OAN. 

1 I, Evidence of oppoeiie 

or intereeied party .] — Taylor v* Kegis 
(1895), 26 O. K, 483.— CAN. 


PART VII. SECT. 1, SUB-SECT. 9.— A- 


»v. General rule .] — In litigating with 
third persons, exors. are, with respect 
to ooste, in the same position as parties 
who litigate In their own right. — 
Great western Ry. Oo. v. Jones 
(1867), 13 Gr. 356.— CAN, 
sw. Liability on failure of appeal — 
Appeal ivUhout merit or mbsUtTice .} — 
The coats of an appeal without merit 
or suhatance taken by a personal 
representative t — Held : to be payable 
by such representative in his individual 
capacity. — STRELtorr v, Firbt Na- 
tional Bank of Joliet, 11925] 2 
W. W. R. 601.— CAN. 


PART yn. SECT, 1, SUB^SEOT. 9.— B. 

7646 Iv. .) Billett V. 

Billbtt, [1929] 2 D. L. R. 944 ; 1 
W. W. H* 778 ; 23 S. h. R. 630.— CAN. 


82 . Action against widow dt heirs.]— 
In an action of debt against a widow 
as representing all pensons interested 
in the estate : — Held .* the action was 
not maintainable in that form since 
any judgment against the widow & 
heirs must be agatust the separate 
property of defts. & not against the 
estate. — M aple Leaf Fruit Oo., Ltd. 
V* Maoumber 1933), 7 M. P. R, 168. — 
CAN. 

PART VII. SECT. 2, SUB-SECT. 6.— 
B. (a). 

Km* Appo'cntrnent by foreign court ,] — 
An exor, or administrator cannot, as a 
general n Je, bo sued as such in the cte. 
of any State or oountiT other than 
that in which he received his appoint- 
ment. — G oodbun t\ MneuKLL, 110261 

2 D. L. 11. 640 ; 11020) 2 W. W. H. 07; 
35 Man. L. R. 560,— CAN. 

PART VII. SECT. 2, SUB-SECT. 6.— 
B. (o) il. 

80 . To action hy widaw — Under 
Widow* s Belief Act — Six months after 
death of huslnind.] — Krogman x\ Dick 
SON, [1928] 2 D. L. R. 948.— CAN. 

PART VII. SECT. 2, SUB-SECT. 6.— 
B. (g) i. 

8. Action commenced within one year 
from death — Necessity for have of covrt 
—Prohale Act (N. S.h s. 43 (7).]— 
Wai^h V. Eastern Trust Oo., 11982] 

3 D. L. R. 525.— CAN. 

PART VII. SECT. 2, SUB-SECT. 0.— A. 

p i. — — Claim for deeeosed*8 board 
during lifetime*}— Re Thompson (1926), 
68 N. S, R. 489.— CAN. 


PART VIL SECT. 2, SUB-SECT. 3. 

8X. Application „ - ^ 

(o presume death of execmor.lr^Pltl.* in 
an action against exors. alleged to be 
Bur^vlng exons, may, under rule 
928 (h), apply by orfeinatlng notice 
for an order deolaring that the other 
exor. named in the will Is deemed or 
presumed to be dead, oven though the 
allegation In the etatement of claim 
of his deaths la formally denied In the 
etatement of defence. — Ee Bbioker 
Estat® (Man.). [19291 8 W. W. E. 
697 ; ll980]2D,L.R.^ ^‘ ‘ 


PART VU. SECT. 2, SUB-SECT. A. 

a j. .] — 'phe proper 

form of judgment against exors. or 
administrators in respect of a liability 
of deceased i« for payment in due 
course of administration, unless there 
Is on their part a distinct aifilrmative 
admission of assets sufficient to pay all 
creditors ; upon a Judgment for the 
amount rocovored to be paid In due 
course of administration It is improper 
to issue execution . — Re Hektall 
K flTATE. £19213 1 W. W. E. life,; 56 
B. L. E. 710,— CAN. 
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PART VII, SECT. 2. SUB-SECT. 8.— C. 

d 1. — — JudgmetU against defendant 
administrator of estate .] — A certificate 
of a county ct. judgment against 
“ A. B., admlnirtrator of the estate 
of X./’ charges A. B. personally & 
not the estate . — Be 5oyce He Scarry 
(1889), 0 Man. L. 11. 281.— CAN. 

f i. Contribxdicnifrom devisess .] — 

Emerson e. Oanniff (1878), 26 Gr. 


PART VII. SECT. 2, SUB-SECT. 8.— D 

7731 v. .] — Where following the 

recovery of a judgement against an 
administrator as such the judgment 
creditor garnishes money owing to the 
estate & then moves for payment out 
of ct, of the moneys paid in by the 
garnishee, the administrator, notwith- 
standing that he had allowed the judg- 
ment to go against him by default, 
has a right to appear on the motion 
to show that the estate is Insolvent & 
to oppose the motion In bo far as Its 
allowance may tend to operate against 
a pari passu distribution of the assets 
of the estate as between its creditors. 
— Winnipeg Trustee Oo. v. Wolf- 
man, [1933] 1 W. W. R. 381 ; 47 Man. 
L. R. 27.— CAN. 


PART VIL SECT. 2. SUB*SECT. 9.— A. 

8 1. Widow*8 costs of applicaHon 

for relief under Devolution of Estates 
Act, R. S. S.* 1920 (c. 73), «. 24. J— 
Be Mowoheneo, [1926) 1 D. L. R. 
305 ; [1926] 1 W. W. R. 139 ; 20 Sask. 
L. R. 279.— CAN. 

8 ii. Litigation caused by iegatee.} 

— O^SULLIVAN V. HARTY (1885), 11 
S. O. R. 322.— CAN. 

sk. Payment out of fund in court ,] — 
Re Morris Estate, [1933] 2 W. W. R. 
80 ; 47 B. O. R. 239.— CAN. 


PART VIL SECT. 2. SUB-SECT. 10.— A. 

77631.. Garnishee proce/edings— ‘Decree 
in administration oust — Damages re- 
covered hy administratrix under Fatal 
Accid&nta Act — Garnishee summons set 
aside .] — McEwan v* Sfbokt (N. W. T.) 
(1906), 4 W. L. R. 325.— CAN. 

7703 U. — — - Against debt due to 
estate — For contract with executor *)r- 
Hall v* Maointxbe & Sabtorio, 
119341 2 W. W. R. 146 ; 8 D, L. -R. 
m, 46 B. O. E. 306.— GAN. 
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78t£a. PidWf tipdicer--A|n^ as <fMam & 

— Tile msm person 
may not m botfa pltf. k deft where the 
Public 'If^mtee appeared in both capacities, 
the ct amended the summmis by striking 
out the Public Trustee as deft & substituting 
a person beneficially interested.— ‘P hilups, 
|2e, Fubuo Tkctsteh v, Mktbb (1931), 101 
lu jr. Ch. 838 ; 76 Sol. Jo. 101. 

Compare No, 8757a, post 

7867* Add, Annotation : — Retd* Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K, B. 460. 

7990. Add, Annotation : — ^Refd. Be Robertson’s 
Application (1929), 46 T. L. R. 17. 

7993. Add, Annotation : — Retd. Haskell v, Marlow, 
[1928] 2 K. B, 46. 

8014. Add, Annotationa: — As to {!) Refd. Be Ross, 
Ross V, Waterfleld (1929), 46 T. L. R. 61 ; 


Robinson t?. Speakmaa or 
69L. Jo. 61. 

8018. Add, Annotations .•--Refd. Hunter r. 

ische Hochseefischerei Gesselschaft, tl986|: S f 
K, B. 493 ; Lazard Bros. & Co. v* Banqgie 
Industrielle de Moscou, Lazard Bros, k Co. ' 
V, Midland Bank, Ltd. (1931), 101 L. J. K, B* 
65. 

8166a. Unpaid debts— Death of testator ovSr 

six years before Judgment.] — Practice Direc- 
tion, [1937] W. N. 416. 

8259. Add. Annotalwn : — As to (2) Consd. Be 
Morley’s Estate, HoUenden v. Morley, [1937] 
Ch. 491. 

8270a. Separate sets of trustees of settled 

shares.] — Re Scott, vScott v, Scott (1926), 
17 Sol. Jo. 430. 


PART VII. SECT. 2, SUB-SECT. 10.— 
B. (a). 

■z. Priority of execution — Over pur- 
chaser from executor .] — Hexry v. Sharp 
(1871), 18 Gr. 16.— CAN. 


PART VII, SECT. 2, SUB-SECT. 10.— 
B. (b). 

1 i. .] — Held ; land & tenements, 

held in fee simple by debtor at the time 
of his decease, migrht be taken in exeon* 
tion on a jndament ag:alnst bis ezor. 
or administrator. — F orrytit & Rioh- 
ARDBONv. Hall (1830), Dm. 301, — CAN. 

Bb. Judgment by default'’— Notudth- 
sianding insuffiedent personal assets .] — 
Held: the exor. was not entitled to 
an Injunction agaiuet proceedings on 
the Judgment. — Doner v. Hose (1872), 
19 Or. 229.— CAN. 


PART Vin. SECT. 1, SUB-SECT, 4, 

b J, Cannot enierfain claim for 

balance on mortgage by exejoutors to pay 
debts iP legacies.] — He Hichardson’s 
Estate (1890), 22 N. S. R. 416.— CAN. 


ff i, Application for directions — 

Previxms decree to deliver property in 
8id> -court .] — Where a decree was 
obtained by a legatee against the exor. 
for delivery of the property in a suit 
in a sub-court, & subsequently the exor. 
filed a petition in the High Ct. under 
Indian Sneoession Act, XXXIX of 
192. 5, 8. 302, for directions as to the 
fund relating to a charity men tion o<l 
In the will but not dealt with by the 
decree of the lower ct., the High Ct. 
had jurisdiction to give directions, as 
the matter was not adjudicated in the 
suit, but would not give directions 
where the matter hod been definitely 
settled in a properly constituted suit. — 

*’• VaNAMA LAKBH/VMMA 
(1927), I. L. R, 61 Mad. 849.— IND, 


g 11. To determine who we bene- 

ftciaries.] — The ct. has jurisdiction to 
make an order determining who are 
the beneficiaries entitled uuaor a ^ven 
will, i>c in such a ca«e It may direct the 
registrar to conduct an Inquiry for the 
purpose of obtaining the information 
upon which such jurisdiction could 
properly be exercised . — Re Plaj^aghan. 
119291 N. Z. L. R. 746,— N.Z. 


sm. Surrogate Court — Accounts .) — 
Am order diluting an Inquiry upon the 
footing of wilful default into the 
accounts of an exor. or administrator 
is beyond the jurlsdiotion of a Surrogate 
Ct. in Saskatchewan ; it being one 
which can be made only by the Ot. of 
King's Bench. The jurisdiction con- 
ferred on the Surrogate Cts. in Baskat- 
ohewan Is confined to *' matt^ k 
causes testamentary,** matt^ Sc 


J,8, 


causes relating to the grant & revoca- 
tion of the probate of wills & of 
administration & Incidental matters. — 
Re McKiaiinney Estate, Standard 
TRUS' rs CX). V . McElhinney (Sask.), 
[1029] 3 W. W. R. 664 ; [1930] 2 D. L. R. 
290 ; 24 S. L. R. 160 ; revsg., {1929J 4 
D. L. R. 783 ; 3 W. W. R. 105.— CAN. 

PART Vm. SECT. 2, SUB-SECT. 1. 

sa. Share of next of kin — Mortgagee 
of.] — Held : entitled to bring pro- 
ceedings. — Sweeney v. Gallagher 
(1888), 22 I. L. T. 82.— IR. 

sb. Assignee of.] — Held : en- 

titled to bring proceedings. — Tevlin 
e. GiL8ENAN(1901), 36 l.L. T. 35.— IR. 


mterests.] — Re Delaere Estate & 
Royal Trust Co., [1933] 2 W. W. R. 
258; [1934] 1 D. L. R. 70.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 1. 

sr. Failure of claimant to appear — 
Ejfect on right to appeal .] — A claimant 
against the estate who has not appeared 
personally or by a representative at 
the passing of accounts cannot appeal 
from the decree passing the accounts 
& ordering distribution. — Hr I^kokh 
Estate (1933), 6 M. P. R. 349.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 1. 

n i. .] — Gilbert tj. Jarvis 

(1869), 16 Gr. 265.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 2.-- 
A. 

so. AU creditors .] — An exor. cannot 
maintain an action for administration 
against one creditor a.s solo deft., even 
where, from the exor. being the 
universal devisee & legatee, no next of 
kin or cctdui gue trust could become 
pltf. or be named deft. — Manx>eville 
V. Mandkvtlle (1888), 23 1. L. R. 339. 
— IR. 

sd. .] — An action for administra- 

tion cannot be maintained against 
one creditor as sol© deft . — Re Roe, 
Roe V. Squire (191 1 ), 4,5 T. L. T. 144.— 


PART VIII. SECT. 3, SUB-SECT. 2.— B. 

7987 ii. .] — SoRBY v. Parker 

(1920), 52 D. L. R. 692.— CAN. 


7989 i. Questions helween parties 
claiming under vnll — (t adverse 
claimaid.] — On an originating summoius 
to dotermlnc whether certain property 
1 ) 0 longed to the estate of deeeaHod " 
Held : although without a special 
inquiry there appeared to be no juris- 
diction to determine the question on 
such an application, yet there was 
jurisdiction upon the apnllcation to 
direct a special inquiry &, if the person 
against whom the inquiry is directed 
submits to it as If an action had been 
brought against him, the question 
may be proceeded with. — Re Royal 
Trust Co. & Rattenbuby, [1937] 1 
W. W. R. 451 ; 51 B. O. R. 334.— CAN. 

sra. Not question whether property pari 
o/e«tolc.]— HeCoLUNS, [1927] 4 D. L. R. 
770 ; 61 O. L. R 226.— CAN. 


•0. Question whether executors might 
id wWuntt consent of named 
rec Rogers, [19291 i D. L. R. no, 
33 O. L. R. 180.— CAN. 

sq. Qwstions arising owf 
ions for pui^ase by widow of heirs 
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PART VIll. SECT. 6, SUB-SECT. 3.— G 

8199 11. Where personal 

estate sufficient if properly administered 
— Limit of time for application for sale.] 
— People's Bank v. Marrow (1826- 
1897), N. B. Dig. 312.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 3.— 
H. (b). 

h i, Balance on bond — After 

foreclosure dt sale by mortgagee.] — Re 
Chandler’s Estate (1884), 6 R.-& G. 
78.— CAN. 

h ii. Not debt arising out of 

illegal transaction.}— He Ghee, Ex p. 
Lowe King, Public Trustee v. Lowe 
King, [1928] N. Z. L. R. 266.— N.Z. 


8228 i. Mortgage debt — Purchase 

of land by deceased — Payment of mort- 
gage as part of purchase price. ] — Held : 
the mt^e. was entitled to prove for 
the balance of the mtge. debt against 
the general Bstat^e of the pmehasof. — 
He Cozier, Parker v. GnovEit (1877), 
24 Gr. 537.— CAN. 


sr. Valuation of semirHies — To tchaf 
sexruritics applicahle.] — Ifcld : a iiitgo. 
security beld by a i)ank. as co!I«tor?ti 
to doceaseil's general indebtedness to 
it, is not a security on the estate of 
deceased or on the estato of a third 
person for whom the estate of deceased 
waa onlv indirectly or secondarily 
liable. The bank, therefore, was not 
obliged to vaJoe its sotoirity by Trustee 
Act. 1927, 9. /.«, -ST. UoyiH 1-. 

Canadian B,4\k op Commerce, [1934] 
O K. 50 ; ID. h. ll. 472.— CAN, 


PART VIII. SECT. 6, SUB-SECT. 8.— 
H. (d). 

si. Parol evidence..] — Held: the 

master had properly peoeivod parol 
evidence to establish the wldov^'s 
claim In question.— Ross v. MaS4N 
(1862), 9 Gr. 568.— CAN, 
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Cases 8280a— 8612 . Engush and Empire Digest Sitpplement, 


8280a. Power of court to order — ^Ancillary to order 
relating to management of property — ^R. S. C. 
Ord. 55, r* 2 (13).]- — When, in an administra- 
tion action upon a summons connected with 
the management of the primerty, under above 
sub-rule, a judge of the Oh. Div. sitting in 
chambers makes an order sanctioning the 
expenditure of a certain sum out of capital 
for the purposes authorised, he has ancillary 
jurisdiction under that sub-rule, by the 
same order, to give full practical effect thereto 
by further directing payment of the sum so 
authorised out of a fimd of whatever amount 
standing in ct. to the general credit of the 
action. — Re Terry, Terry v. Terry, [1929] 
2 Ch. 412 ; 98 L. J. Ch. 436 ; 141 L. T. 636 ; 
46 T. Lr. R. 639. 

8310. For Ord. 46 read “ Ord. 16.*' 

8337. Add, Annotation : — Consd. Green v. 
Weatherill, [1929] 2 Ch. 213. 

8342a. Action against representative — Payment Into 
court — Subsequent action by creditors — 
Whether creditors entitled to fund In court.] — 
A bill was filed by a cestui que trust against a 
surviving trustee & the representative of B., 
a defaulting trustee, to obtain a proper 
investment of the trust fund. B.’s repre- 
sentative did not admit assets, but admitted 
that he had in his hands part of B.’s estate, 
which he paid into court imder the order of 

• the ct. A decree was obtained, by which B.’s 
estate was declared liable to make good the 
trust fund, & accounts were ordered to be 
taken of B.’s estate. A creditors’ suit was 
instituted for the administration of B.’s 
estate, & the common decree obtained : — 
Held : the decree in the first suit did not 
entitle pltfs. therein, to the whole fund paid 
into ct. in that suit, but only to a proportional 
art of it with the other creditors of B. — 
MiTH V. Birch (1840), 3 Beav. 10 ; 9 L. J. Ch. 
349 ; 4 Jur. 670 ; 49 E. R. 5. 

Annotation : — ^Reld. Tomllu v, Tomlin (1841), 1 Hare, 236. 

8349. Add. Annotation : — Refd. Douglass v. Uoyds 
Bank (1929), 34 Com. Cas. 263. 

8351a. Estate found Insolvent In beneficiary’s 
action — Form of order.] — Re Van Oppen, 
Roberts v. Gray, [1936] W. N. 61 ; 179 
L. T. Jo. 265. 

8371. Add. Annotation : — Refd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 


8484, Add. Annotation: — As to (1) Held. A,-G. 
V. Jackson (1932), 48 T. L. R. 261. 

8484a. Valuation of annuity payable under 

payment Included.] — In order to qualify an 
annuitant, to whom a person who died in 
1922 was liable under a judgment by consent 
to pay the annuity, to prove for the value 
thereof in the administration by the ct. of 
the deceased person’s estate, it is sufficient for 
the annuitant to prove, as a fact, that if the 
annuity continues for the period normally to 
be expected, the estate will not suffice to meet 
the debts & the annuity in full. — Re Pink, 
Elvin V. Nightingale, [1927] 1 Ch. 237 ; 
96 L». J. Oh. 202 ; 136 L. T. 899 ; 70 Sol. Jo. 
1090. 

8487. Add. Annotation : — ^Refd. A.-G. v. Jackson 
1 (1932), 48 T. L. R. 261. 

8402a. Counsel’s fees— ^Estate of deceased solicitor.] 

— Coimsel has no right to prove for his fees 
in the administration of the insolvent estate 
of a deceased solr. in a case where the client 
reimbursed the solr. the amoimt of the 
fees upon the faith of the solr.’s false 
representation that he had in fact paid them 
to counsel. Further, as the exor. of a 
deceased solr. is not, as a trustee of a bkpt.’s 
property is, an officer of the ct., the rule 
followed by the Ct. of Bkpcy. that the ct. 
ought to be as honest as other people will 
not be so extended as to give the ct. juris- 
diction to order the exor. to refund fees to 
counsel. The rules laid down in Administra- 
tion of Estates Act, 1926 (c, 23), Sched. I., 
Part I., do not authorise the application of 
the rule followed by the Ct. of Bkpcy. to 
such a case. — Re Sandiford (No. 2), Italo- 
Oanadian Corpn., Ltd. v. Sandiford, [1935] 
Ch. 681 ; 104 L. J. Ch. 336 ; 164 L. T, 7. 

8505. Add. Annotation : — Refd. Re Bush, Lipton 
(B.), Ltd. V. Mackintosh, [1930] 2 Ch. 202. 

8507. Add. Annotation : — Refd. Re Bush, Lipton 
(B.), Ltd. V. Mackintosh, [1930] 2 Ch. 202. 

8509. Add. Annotations : — Apld. Re Bush. Lipton 
(B.), Ltd. V. Mackintosh, [1930], 2 Ch. 202. 
Refd. Re Cockell, Jackson v. A.-G., [1931] 1 
Ch. 389 ; Re Parent Trust Finance Co., 
[1936] 1 AU E. R. 641. 

8512. Add. Annotation: — Refd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 


PART VIII. SECT. 6, SUB-SECT. 4.-0. 

n J, Disposal of assets .] — Where 

a creditor or one of the next of kin In- 
stitutes an administration suit against 
an exor. the institution of the action 
or the obtaining of a decree will not 
bring the doctrine of lis pendens into 
operation, & does not deprive the exor. 
of the power to dispose of assets, 
unless pltf. has obtedned an order 
appointing a receiver or an Injunction 
restraining the exor. from exercising 
the powers vested in him. — L br Lim 
Ma Hook Saw Ma Honb (1928), 
I. L. R. 2 Ran. 4.-— IND. 


PART VIII. SE0T.6, SUB-SECT. 2. 

sp. Executor buying in property for 
himself .] — case for an admlnmra- 
tlon notion is shovm by evidence that 
an exor. bid tn property to himself at 
a low price in foreclosure of a m' 
under a power of attorney of 
testator, Immediately prior to 


administration. — ^]V1arshai.l v. Mar- 
shall, [1937] 2 D. L. R. 227.— CAN. 

PART VIII. SECT. 7, SUB-SECT. 2.— 
B. (b). 

sy. Insurance policy — Protected for 
payment of debts — Under Life Insurance 
Act. 1908, 6. 65.)-— Where an insolvent 
estate in<dudoB the proceeds of an in- 
surance policy protected for deceased *s 
debts by the above Act, the policy 
moneys are liable for ail testamentary 
expenses arising in the administration 
& realisation thereof; funeral & the 
other testamentary exx>6nse8 are borne 
by the protected policy moneys Sc the 
remainder of the estate in proportion 
to their value. — ^Maitland v. Pubiac 
Trustee, 11924) N. Z. L. R. 840.— 


PART VIII. SECT. 7, SUB-SECT. 2.— 
B. (c). 

•z. Overpayment — Iddbility of txe* 
eutar .] — Taylor v. BRoms (1874), 21 
Gr. 607.— CAN. 


PART VIII. SECT. 7, SUB-SECT. 8.— 
B. (0). 

•b. Insolvency of deceased adminis^ 
trator — Priority of original estate — 
Over claim Sy surety company on 
admini8lrcdor*8 bond.)-— N ova Scotia 
Trust Go. v. United States Fidelity 
& Guarantee Co., [1931] 3 D. L. R. 
279.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 1.— A. 

8669 ii, Costs of mortgagee's 

action to realise securitydt for adminis- 
ircdion. 3 — Leonard v. kbllett (1891), 
27 L. R. lr. 418.— IR. 

PART VIII. SECT. 8, SUB-SECT. 2.— A. 

f i. Establishing claim as such .] — 

Next of kin who ore suooessfuJ In 
eetablisbtDg their claims as such before 
the olilef derk are entitled to be paid 
their costs Incurred in so doing out of 
the estate of the Intestate . — Be 
Grazbbbook, Chase v. Layton (No. 2), 
[1928] V. L. R, 212.— AUS. 
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VoL XXIV. — ^Ezecntors and Administrators. Causes 8516d— M14. 


g 5 iea. In creditor’s action — Beneflclary’s 

action followed by creditor’s action.] — Re 

Sagar, Russian ComherciaIi & Industrial 
Trade v, Kogan, Kogan v. Kogan (1Q30), 
70 L. Jo. 10 ; 169 L. T. Jo. 557 ; [1930] 
W. N. 149. 

8517. Add* Annotation : — Consd. Re Prince, Hard- 
man V* Willis (1935), 61 T. L. R. 626. 

8520a. Rate ol Interest.] — Where an intestate dies 
insolvent proof can be made in respect of 
interest claimed by a creditor at the rate 
of 7 per cent, per annum calculated down to 
the date of payment, & Bkpcy. Act, 1914 
(c. 59), 8. 66, does not apply to such a case. — 
Re Wells. [1929] 2 Ch. 269 ; 98 L. J. Ch. 
407 ; 141 U T. 323 ; [1929] B. & 0. R. 119. 

AnnotaUms : — N.F. FU Buflb, Llptou (B.), Ltd. v. Mackintosh, 
[1930] 2 Ob. 202. FoUd. Bailey, Duchess Mill, Ltd. v. 
BaUey (1932). 76 Sol. Jo. 560. 

8520b. .] — In the administration of the 

estates of deceased insolvents by the Chancery 
Div,, Bkpcy. Act, 1914 (c. 59), s. 66 (1). 
applies, & creditors are entitled to be paid 
interest only at a rate not exceeding 6 per 
cent, until all the debts proved in the estate 
have been paid in full. — Re Bush, Lipton 
(B.), Ltd. v. Mackintosh, [1930] 2 Ch. 202 ; 
99 L. J. Ch. 603 ; 143 L. T. 700 ; [1929] 
B. & C. R. 216. 

Annotations: — N.F. Ite Bailey. Duchess Mill. Ltd. v. Bafley 
(1932), 76 Sol. Jo. 560 ; lie Parent Trmjt & Finance Co., 
[19361 1 All E. 11. 641. 

8520c. .] — Re Bailey, Duchess Mill, Ltd. 

V. Bailey (1932), 76 Sol. Jo. 660 (V.-O. of 
Lancaster). 

8558. After cross-reference following this case 
add ; — 

(n) Set-Off. 

8558a. Effect of agreement to exclude.] — Re 

Bailey, Duchess Mill, Ltd. v. Bailey 
(1932), 76 Sol. Jo. 560 (V.-C. of Lancaster). 

8757a. Costs of Public Trustee — As plaintiH in one 
capacity — Defendant in another capacity.] — 

Re Abercrombie’b Will Trusts, Public 
Trustee v. Abercrombie, [1931] W. N. 109 ; 
171 L. T. Jo. 416. 

Annotation: — ^Expld. Re Phillips, Public Trustee r, Mayer 
(1932), 76 Sol. Jo. 10. 

Compare No. 7812a, ante. 

8758a. Claims against legatee exceeding legacy.]— 

By the decree sums due from a legatee were 
ordered to be set-off against her share of 
testator’s estate, & her costs were ordered 
to be paid to her solr. It being found that the 
claims against her exceeded her portion of the 
estate, & the legatee being insolvent, an 
application was made by motion, that the 
costs ordered to be paid to her solr. might 
be carried to the credit of her account. The 
ct. stayed the payment of the costs for a 
month, in order that the matter might be 
set right. — Nicholson v. Norton (1844), 7 
Beav. 67 ; 13 L. J. Oh. 140 ; 2 L. T. O. ~ 
345 ; 49 E. R. 988. 


PAF|T VIIL SECT. 8. SUB-SECT. 2.— C. 

8771 1. Legatee <t assignee — Whether 
legatee's costs only allowed .] — Orders 
for costs, in admliiistration suits, should 
be made In such a form that a person 
who has not enexunbered his share will 
be relieved as far as possible In the 
matter of costs created by the fact that 
another oo -sharer has assigned or 
encumbered his share. — National In- 


8768a. Costs of proving debt before master.]^ — 

Costs of proving a debt before the master 
under the usual decree upon a creditor’s bill 
not allowed. — Abell v. Screech (1804), 10 
Ves. 355 ; 32 E. R. 882. 

Annotation: — Consd. Watkins v. Maule (1821), Joe* 105. 

8790a. — — .] — A bill was filed for the administra- 
tion of the real & personal estate. A part 
of the real estate was specifically devised, & 
gave rise to questions of construction ; other 
part was devised to charities, which devise 
was void under the Statute of Mortmain. 
The residuary real estate descended on the 
heir, &: the residuary personal estate was 
undisposed of, & went to the next of kin : — 
Held : the costs of suit attributable to the 
administration of the trusts of the real estate 
were payable out of the descended estates, 

& that those relating to the execution of the 
trusts of the personal estate out of the 
residuary personal estate. — Sanders v. 
Miller (1858), 25 Beav. 154 ; 53 E. R. 595 ; 
8id) nom. Saunders v. Miller, 6 W. R. 454. 

Annotations : — Consd. Re Middleton, Thompson ik Harrla 

(1882). 19 Ch. D. 5.52. Refd. llandfield v. Randlield (1863), 

32 L. j. Ch. 668 ; I»atching v. Barnett (1881), 61 L. J. Ch. 

74. 

8802. Add. Annotation : — As to (2) Refd. In the 
Estate of Plant, Wild v. Plant, [1926] P. 139. 

• 5. Add. Annotation .‘-—Refd. Re Wells, Swin* 

bume-Hanham v. Howard (1932), 48 T. L. R- 
617. 

8819a. .] — “ Testamentary ex- 

penses ” directed to be paid out of a particular 
part of testatrix’s property include the costs 
of unsuccessful claimants to a legacy made 
defts. to a summons by trustees for obtaining 
the direction of the ct. as to whom the legacy 
should be paid. The costs of unsuccessful 
claimants to a legacy who are made defts. 
to a summons by the trustees of the will 
for obtaining the direction of the ct. as to 
who is entitled to the legacy will be ordered 
to be paid out of the estate, notwithstanding 
the objection of the residuary legatee or 
other person entitled to that part of the e.state 
out of which such costs will become payable ; 
& such costs will be ordered to be paid as 
between solr. & client, notwithstanding the 
objection of the same person. — Re Clarke, 
Clarke v. St. Mary’s Convalescent Home 
(1907), 97 L. T. 707. 

Annotation: — Consd. Re Hall-Dare, Le Marohaat r. Loe 
Warner, [19161 1 Ch. 272. 

8829. Add. Annotation: — As to (1) Refd. Re Wal- 
pole, Public Trustee v. Canterbury, [19.33] 
Ch. 431. 

g84Ia. 0 — Re Potts, Hooley 

Fountain, [1884] W. N. 100. 

8866. Add. Annotation : — Refd. Re Porter, Porter 
V. Porter. [1925] Ch. 746. 

8891. Add. Annotation : — Consd. In the Estate of 
Plant, Wiid V. Plant, [1020] P. 139. 

9014. Add. Annotation : — A.s to (4) Refd. In ike 
. Estate o/ Plant, Wild v. Plant, ( 1920 ) P. 139. 


ORANCE Co., Ltd. V. Nissim Abraham 
rXJBBAY (1928), I, L. R. 56 Calo. 447. — 

ND. 

►ART VIII. SECT. 8, SUB-SECT. 3.-~E. 

b I. Inquiry as to next of 

^?i.l— Where a testator dorisea bis 
eslduary estate in trust to ^ 
i the proceeds inter (dia 
estamentary expenses, & to aiviae 


the iilliinate n'i^iduo into aliotiot parts 
& to bond the same respoctirely to 
named persons, tho ciostri of aseor- 
tainlugr who are ontdled to a lapsed 
share of residue ai'o tostamentary 
expenses which should be paid out of 
the whole residuary estate, & not out 
of the lapsed share only. — Re Stone, 
Read v. Dubua (19^, 36 S. R. N. 
S. W, 508 ; 53 N. S. W. W. N. 214.— 
AUS. 



CaM»8^74a. 


Enoijbh ajstd Empume DiaBsx Sins^LBiaUte. 


EXTRADITION AND FUGITIVE OFFENDERS 


Part I. — Extradition to 


B, Particular Offencee (p. 872). 

Add See Extradition Act, 1932 (c, 39). 

32. Add, Annotation : — Generally, Itefd. China 
Navigation Co. v, A.-G. (1932), 48 T. L. K. 376. 

87. Add, Annotation: — As to (1) Retd. B. v, 
Beebe (1925), 133 L. T. 736. 

66. Add. Annotation: — Distd. Kossekechatko v. 
A.-G. of Trinidad, [1932] A. C. 78. 

74a. .] — ^j^plts. were brought before a 

magistrate in Trinidad under sect. 6 of the 
PVench Guiana Extradition Ordinance of 
Trinidad charged with being fugitive criminals 
from French Guiana, where there is a penal 
settlement. At the hearing it was proved 
that they had each been convicted in Stance 
of a specified crime, & had each received a 
sentence of imprisonment wliich was un- 
expired. The magistrate made an entry in 
his magistrate’s book against their names 
** extradition ordered.” He did not, how- 
ever, make, as he should have done, an 
order under Extradition Act, 1870 (c. 62), 
8. 10 (made applicable by sect. 6 of the 


Foreign Countries. 

Ordinance), for committal to await the 
Governor’s warrant for surrender. Instead 
another magistrate, who had not heard the 
case, made a detention order imder sect. 3 
of the Ordinance, which section applies to 
suspected fugitives. Upon habeas corpus 
proceedings : — Held : the appellants should 
be released : (1) because under the terms 
of the extradition treaty with France they 
could be extradited only if the crimes of 
wliich they had been convicted were com- 
mitted in French territory, & there was no 
evidence that that was so, nor was it 
necessarily involved in the convictions ; 
(2) because sects. 11 & 12 of the local Summary 
Conviction Offences (Procedure) Ordinance 
did not make the entry in the mawstrate*s 
book equivalent to an order under Extradi- 
tion Act, 1870 (c. 62), s. 10, & the irregularities 
with regard to the order signed prevented the 
detention of applts. from being warranted. — 
Kossekechatko v. A.-G. for Trinidad, 
[1932] A. O. 78 ; 101 L. J. P. C. 17 ; 146 L. T. 
101 ; 29 Cox, C. C. 394 ; 48 T. L. B. 27 ; 76 
Sol. Jo. 741, P. C. 


PART I. SECT. 1, SUB-SECT. 1, 

9 i, .] — The East Indian 

Dependencies of France, having been 
express^ excluded from the Extra- 
ditJou Treaty of 1876, & not being 
States or parts of a Stato to which the 
Extradition Acts ofl870& 1873 apply, 
are not Foreto States ** within 
Indian Extradition Act of 1903, 
Extradition In the East Indian posses- 
sions of Great Britain & France ifi 
governed by Art. IX, of the Treaty of 
Mar. 7, 1815 j & that article con- 
templating summary delivery at the 
request of any authodty of either 
High Contracting Party & not pro- 
viding any special procedure for the 
purpose of extradition, the British 
Indian Govt, may, on the statement 
of the Govt, of Pondicherry that a 
British Indian subject has committed 
the offence of theft within Its territory 
& on Its demand, deliver him up to the 
Govt, of Pondicherry# without holding 
an Inquiry to satisfy itself that there 
Is a prima facie case against the person 
whose extradition is sought . — ffe 
Mcrrmr Rkddi (1930), I. L. R. 53 Mad. 
1023.— -IND. 

sg. Obliaoiionio surrender.] — Techni- 
oalltles of the surrendering State will 
not be allowed to prevent the discharge 
of an obligation imposed by an extra- 
ction treaty. — Re Low, 11932] O. R. 
681 : 4 D. L. R. 542 ; 69 O, C. C. 97 ; 
revsd., il933] 2 D. L. R. 608; O. R. 
393 ; 69 C. C. C. 346.— CAN. 

PART I. SECT. 2, SUB-SECT. 2.— A 

f f, ,] — ^Forgery must be an 

offence by the law of (teada. Sc of the 
demanding country - — Re Muephy 
(1895). 2 C. 0. O. 678.— CAN, 

r u, * jpy law of State where 

committed.]-^emJbU : in order for an 
offence to be extraditable under the 
extradition treaties with the United 
States of America it is not necessary 
to show that it is a crime in every part 
of both Oemada Sc the United States; 
It is sufficient if it is a crime In Canada 
& in the state wherein it is alleged to 
have been committed. Sc that it Is 
made extraditable by the treaties. — ^ 


Utah State v. Petebs, [1936] 2 
W. W. R. 9 ; 4 I). L. K. 509 ; 66 Can. 
O. C. 75.— CAN. 


PART 1. SECT. 2. SUB-SECT. 2.— B. 


g (p, 873) i. .] — A charge of 

larceny Sc embezzlement In Illinois is 
an extradition orim^ for theft in the 
Canadian Criminal C;ode includes lar- 
ceny & other fraudulent conversions 
of property . — Re Insull, fl934] 2 
D. L. R. 696 ; 61 C. 0. C. 336.— CAN. 


sa. Obtaining by false pretences — 
Extraditable offence.) — Re Mabtin (No. 
2) (1897), 2 Terr. L,. R. 304.— CAN. 

sb. Not extraditable .] — Goods 

are not ** other property ** within the 
meaning of the words, ** obtaining 
money, valuable security or other 
property by false pretences,** which is 
clause 7 of the sohed. to the Extra- 
dition Treaty with the United States 
of America, Therefore, the offence of 
obtaining goods by false pretences Is 
not extraditable under said treaty. — 
Re Rosen, [1931] 2 W. W. R. 799 ; 66 
Can. O. C. 162; 44 B. C. R. 203.— 
CAN. 


BO. Procuring aborUon .) — The pro- 
curing abortion held extraditable on 
the demand of the State of Alabama. — 
Re O’Connor, (1928] 1 D. L. R. 568; 
11928] I W. W. H. 65 ; 39 B. 0. R. 
271; sixh nom. Ex p. 0*Connob, 49 
Can. Crim. Gas. 151.-^CAN. 


sd. Revenue offences — Breach of 
Harrison Anti-narcotic Law .] — The 
government of the United States of 
America is entitled to apply for extra- 
dition for alleged breaches of the 
Harrison AUti -Narcotic Law ** with 
respect to the ** having In possession ** 
or buying ** or sblUiig,** etc., dru^. 
Although the Supreme Ct. of tne 
United States has declared said Act to 
be within the powers of Congress 
because the incorporation therein of 
provisions for a tax or licence fee 
rendered It a revenue measure, yet on 
an application for ext^^aditlon for such 
offences, the Act having been declared 
constitutional, both the judgment, 
which reoognl^s the dual as^ot of the 
legislation, Sc the Act itself must be 
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taken as a whole ; Sc, therefore, the 
contention that said offences are 
breaches of a revenue law & therefore 
not extraditable was not sustained. — 
Re Ghtord (No. 2) (Man.), [19291 3 
W. W. R. 496 ; [1930] 1 D. L. R. 762 ; 
62 C3an. Orlm. Oas. 293. — CAN. 

.] In Qf 

decisions of the Supreme Ct, of the 
United States holding that the 
“ Hanlson Anti -Narcotic Law ’* is a 
revenue measure & that the provisions 
thereof for the suppression of narcotics 
are constitutional only because they 
are regarded as In aid of the collection 
of the taxes Imposed by the Act, 
offences against, said provisions are 
breaches of a revenue law & therefore 
not extraditable. — Re Sieman, [1930] 
1 W. W. R. 970.— CAN. 



PART I. SECT. 3, SUB-SECT. 1. 

39 jv. Application by French 

Republic — Extradition to Saar Basin 
of Germany.] — Re Inoampe, [1928] 3 
D. L. R. 240 ; 49 Can. Grim. Oas, 380.— 
CAN. 

t i. .] — Extradition proceedings 

need not originate in tne foreign 
oounto . — Re 0*Connor, [1928] 1 

D.L. R. 658; [1928] 1 W. W. R. 65 ; 39 
B. C. R. 271 ; sub nom. Exp. O’Connor, 
49 Can. Olm. Cas. 161. — CAN. 


PART 1. SECT. 8, SUB-SECT. 8.— 
C. (a) i, 

08 !. IdentUy of accused .] — ^Evidence 
which under Canadian law may be 
inadmissible on a trial because the 
prisoner had not been properly warned 
of the possible oonsequences of the 
making of a statement or giving answem 
to a policeman’s question is at least 
admissible on extradition proceedings 
to prove the identity of the person 
arrested with the person charged.— 
Re O'Connob, (1928J 1 D. L. 568 ; 
[1928] 1 W. W. R. 65; 39 B. C. E. 271 ; 
(mb nom. Ex p, OKJqnnUB, 49 Can. 
Grim, Oas. 161.— CAN, 



VoL Xnv*— Sktapadition and Fugitive Offenders. Oases 181 a— 


Keeesiiiy for signature l^y magistrate 

neanng caee*}--*KossKKBCHATB:o v, A.-0. fob 
TaiOTOAO, No. 74a, ante, 

126. Addf AnnotaMon: — Aa to (1) Reid. E. v, 
Biixton Prison, Ex p, Shnre, [1926] 1 K. B. 


127. Add, Annotation R. v, BrlxtOtt 

Prison, Ex p. Shure, fl926] 1 K. B. X27. 

136. ^cZcZ. Annotation Eshugbayi Eleko 

K Nigeria Government (Officer Administer- 
ing), [1931] A. C. 662. 


Part II. — Extradition 

146a« Onus of proof of surrender under treaty.] — 

Applt. was brought before a tribunal in 
Prance on a claim for his extraction on a 
charge of false pretences. He waived all the 
formalities of extradition & was handed over 
to the English police. He was convicted in 
England on a charge of fraudulent conversion 
based upon the facts contained in the in- 
formation upon which the claim for extra- 
dition was made: — Held: (1) the onus of 
showing that he had been surrendered in 
accordance with the extradition treaty 
between this country & France lay on applt., 
& he had failed li) discharge that onus ; 
(2) Extradition Act. 1870 (c. 52), s. 19, 
which, in effect, enacts tliat a person extra- 
dited may be tried for any offence which can 
be proved by the facts upon which the 


from Foreign States. 

surrender was grounded, was not abrogated 
by the provisions of Art. IV. of a ta’eaty of 
extradition made between this country So 
Prance, applied to the Act of 1870 by So 
embodied m an Order in Council, which 
prohibited the trial of such person for any 
offence other than that upon which he had 
been surrendered, &, consequently, the ct. 
had jurisdiction to try applt. for fraudulent 
conversion. — R. v, Corrigan, [1931] 1 K. B. 
527 ; 100 L. J. K. B. 55 ; 144 L. T. 187 ; 47 
T. L. R. 27 ; 29 Cox, C. C. 198 ; 22 Or. App. 
Rep. 106, C. C. A. 

146b. For what offences triable — Extradition Act, 
1870 ( 0 . 62), s. 19— Effect of Treaty with 
France, 1878.] — R. v. Corrigan, No. 146a, 
ante. 


Part III. — Surrender between British Dominions inter se 

and the United Kingdom. 

Add, Annotation : — As to ( 1 ) Apprvd. Sobhnza 153. Add. Annotation: — Consd. R. v, Brixton 
II, v. MiUer, [1926] A. C. 518. Prison Governor, Ex p, Bidw'eU, [1937] I 

K. B. 305. 


PART I, SECT. 8, SUB-SECT. 8,— 
C. (n) ii. 

83 Iv. While the imputed 

offenoe must he ehowu to be a crime 
under the law of the demandlusr State, 
yet. lu determining whether theie is 
such evidence of oriinlnallty as accord- 
ing to Canadian law would justify a 
commitment If the crime had been 
committed In Canada, regard is to be 
had to the essence of the act charged, 
fit extradition Is permitted if there 
exists the elements of the Imputed 
oflenoe according to Canadian law. — 
vVashinoton State v, Fletcher, 
[19261 3 D. L. R. 426 ; [i926) 2 

W. W. R. 508 ; 46 Can. Grim. Cas. 
226 ; 20 Sask. L. R. 675.— CAN. 

c I. — — WheU^er admissible as proot 
of law of demanding Steie.]— ite Wagner, 
[1928] 4 D, L, R. 616 ; 50 Can. Grim. 
Oas. 254.— ^AN. 

f I. .l—jRe Clark (P. E. I.), 

[1929J 3 D. L. R. 737 ; 51 Can, Grim. 
Cas. 302.— CAN. 

fii. .} — Where on an applica- 

tion before an extradition eomr. for an 
order for the surrender of the aooused 
the evidence adduced shows a sfrimd 
facie case of a crime known to the 
common law, the burden rests on the 
aoottsed to show that the alleged facts 
do not ooflustltute a crime under the 
law of the demanding state . — Ee 
Sullivan & State of California, 
(1982) 8 W. W. R. 167.— OAN. 

t 111. A primd facie case in 

PFOoeedliigs before an Extradition 
Ooxnr. £s sufficient to jhstlfy a warrant 
of comznltmant.*— 'L oobberg v. SEOtriN, 


[1934] 2 D. L. R. 218 ; 61 C, C. C. 77.— 

CAN, 

si. Foreign law — Mode of proof .) — 
Utah State v. Jones <1925), 44 Can. 
Grim. Cas. 355; [19251 3 W\ W. R. 
750,— CAN. 

PART I. SECT. 3, SUB-SECT. 3.— 
C. (b) i. 

98 i. After this case add : — 

j — now, 

Chinese Extradition Amendment Ordi- 
nance, 1916, 8. 18, as amended by 
Chinese Extradition Amendment Ordi- 
nance, 1927. 

am. Only evidence admissible under 
lex fori — Not hearsay.) — Re Grabowsky 
(1930), 63 Can. C. O. 75.— CAN. 

sn. Evidence of customs inspector — 
Proof of foreign law,] — In proceedings 
in whioh extr^tion was sought of one 
alle^d to have bribed a United States 
Customs Inspector in the State of New 
York i—Held : the criminal law of the 
United States on this point could be 
proved by a United States Customs 
Inspector. — Re Low, [1932] O. R. 
681 ; 4 D. L. R. 642 ; 69 O. C. C, 97 ; 
revsi., [1933] 2 U. L. R. 608.— CAN. 

PART I. SECT. 8* SUB-SECT. 8.— D. 

so. Power of judge or aynimissioner 
to pmnf.J— An extradition judge or 
oomr. has the power in his direction to 
grant haU, but before It will bo erranted 
especially strong grounds should be 
shown in support ot the application 
thei^or,— UnSbd States Govkhn- 
MHNT V, GnrFORD (Man.), [1929] 1 


W. W. R. 879 ; [1930] 1 D. L. R. 800 ; 
62 Can. C. 0. 355.— CAN. 

PART I. SECT. 8, SUB-SECT. 3.— E. 

b I. d — Re Martin (No. 2) 

1897), 2 Terr. L. R. 804.— CAN. 

PART n. 

1 i, .] — Where a person 

who has been atM3used of an extra- 
ditable offence & arrested in the 
United States under instructions from 
the Canadian authorities waives extra- 
dition prooeodlngs, he may be tried 
here for any other offence committed 
before he was brought back, even 
though such other offence is not 
extraditable one, & it was not until 
he was taken beforo an oxiraditiou 
eomr. fic charged before him that he 
agreed to return without extradition.- -- 

It. V. UjKOKKirn Ar / Aita-b 

[1929] 3 Wb \V. ii. 74f<; 

1>. L. R. 892 ; 24 AJta. L. lb 325 ; o2 
Can. Crim. Cas. 370. — CAN* 

PART III. SECT. 1, SUB-SECT. 1. 

n i . ] — The Commonwealth 

of Australia haying, by 
Common wealth JLxtradition Act, 3 903, 
acted as a conti-aJ Jegtslature under the 
Extradition Act, 1870 (linponal), may 
bo assumed to have power to deal 
under the external alfalrs power of the 
Constitution with the rendition of 
fugitive offenders. If this Is so, the 
effect of the Commonwealth Oonstlti - 
tlon Act upon the definition of ** 
lature in Fugitive Offenders Act, 
1881 (o. 69), s. 89, la to oreate an 
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Cases 159— 159a. English and Empire Digest Supplement, 


159* Add. Annotations : — Apld. He Paget, Ex p* 
Official Beceiver, [1927] 2 Oh. 85. Refd. 
He Jawett, [1929] 1 Ch. 108. 

159a. Indorsement ol warrant — Whether 

indorsement by Secretary of State as well as 
magistrate necessary.] — ^Fugitive Offenders 
Act, 1881 (c. 69), 8. 3, provides that : “ Where 
a waiTant has been issued in one part of Her 
Majesty’s dominions for tlie apprehension of 
a fugitive from that part, any of the follow- 
ing authorities in another part . . . in or on 
the way to which the fugitive is or is sus- 
pected to be ; that is to say (1) a judge of 
a superior ct. in such part ; & (2) in the 
United Kingdom a Secretary of State and one 
of the magistrates of the metropolitan police 
ct. in Bow Street ; & (3) in a British posses- 
sion the governor of that possession, . . . 
may indorse such warrant ...” : — Held : 
that in category (2) of the authorities who 
may indorse the warrant the word “ and ” is 
used disjunctively, & that a warrant issued 
in a part of the Sovereign’s dominions for the 
apprehension of a suspected fugitive from 


that part may be indorsed in the United 
Kmgdom by a magistrate of the said police 
ct. alone, & need not be indorsed both by a 
magistrate & a Secretary of State. 

PHigitive Offenders Act, 1881 (c. 69), s. 5, 
provides : A fugitive when apprehended 

shall be brought before a magistrate. . . . 
If . . . such evidence is produced as . . . 
raises a strong or probable presumption that 
the furtive committed the offence men- 
tioned in the warrant . . . the magistrate 
shall commit the fugitive to prison to await 
his return ” ; — Held : in requiring, as a con- 
dition of committing an alleged fugitive, such 
evidence as raises “ a strong or probable 
presumption ” that he committed the offence, 
the sect, means such evidence as, if it 
remained uncontradicted at the trial, would 
entitle a reasonable jury to convict the alleged 
fugitive upon it. 

Where, in proceedings imder this sect., a 
magistrate has found that the evidence pro- 
duced before^ him raises a strong or probable 
presumption that the alleged fugitive is guilty of 
the offence & has committed him, & the alleged 


oxcoption to the definition so that it 
must now be read as meanin^r that the 
expression “ le^slataros,*' where there 
are local legislatures as well as a central 
legislature, means the central legisla- 
ture only ; but. in respect of the 
Commonwealth of Australia, means the 
Parliament of the Commonwealth only 
when it has exercised its powers to deal 
with the surrender of fugitive offenders 
between the Commonwealth & other 

5 arts of His Majesty's dominions. 

'he Commonwefilth Service & Execu- 
tion of Process Act, 1901, was not an 
exercise by the Commonwealth of any 
overriding powers which the Common- 
wealth possesses in respect of the 
subject-matter of the Fugitive 
Offenders Act, 1881 (o. 69 ). — Re 

Munro, [1935] N. Z. L. R, 271.— N.Z. 

n ii. Jurisdiction of States.] — 

For the purposes of the Fugitive 
Offenders Act, 1881, Australia is one 
British possession. But vdtbin the 
several States, State judicial officers 
have authority under the law of tho 
“ possession & so are competent to 
act under the provisions of that statute. 
A Now Zealand warrant was brought to 
Australia & indorsed by a police 
magistrate for New South wales under 
sect. 13 of Fugitive Offenders Act, 
1881. Deft, was arrested under the 
warrant & was brought before a 
stipendiary magistrate at Sydney, who 
made an order reciting that he was 
satisfied, as required by sect. 14 of 
Fugitive Offenders Act, that tlio war- 
rant was issued by a person having 
lawful authority to issue it & directing 
that the deft, bo returned to New 
Zealand : — Held : the New South 
Wales magistrate had jurisdiction to 
order the return of deft, under sect. 14 
of Fugitive Offenders Act, 1881. — 
MoARrauR V. WimAMS (1936), 65 
O. L. R. 324 ; 42 Argus L. R. 239 ; 
10 A. L. J, 40.^AUS. 


PART in. SECT. 1, SXIB-SECT. 3. 

sk. Not dbscondino f^om iaU .) — 
Jaipal Bhaoat V. R. (1921), I. L. R. 
1 Pat. 57.— IND. 

PART III. SECT. 2, SUB-SECT. 1. 

f (p. 891) i. .1 — Objection was 

taken to the form of a warrant, as 
failing to show jurisdiction, since it did 
not show that M. was a furtive 
offender 6c that he was charged with an 
offence to whioh the Act appUed ; — 


Held : this objection was unsustain- 
able in view of the facts alleged In the 
wanaut, & also because the Act did 
not require the warrant to state that 
the offence charged was an offence 
within the Act ; moreover, the 
warrant was merely one to apprehend, 
& had been endorsed in the manner 
nrovided by the Act. — Irish Free 
State v. Littie, [1931] I. R.39.— IR. 

b (p. 893) 1. Whether counsel 

entitled to cross-examine .] — On the 
taking of depositions for the purposes 
of the Fugitive Offenders Act, 1881 
(Imp,), the counsel of accused has no 
right to cross-examine the witnesses. — 
Re Oampbeij., [1935] N. Z. L. R. 352,— 
N.Z. 


Bt. Cancellation of warrarU — Juris- 
diction of High Court .] — Although ICx- 
traditiou Act, 1903, s. 15, empowers 
the Govt, of India & the local Govt, to 
stay proceedings taken under chap. Ill 
of the Act & to direct any warrant to bo 
cancelled & accused released, this does 
not oust the jurisdiction of the High 
C?t. to interfere where action has not 
been taken under a valid warrant, — 
Jaipal Bhagat 1?. R.(1921), I. L. R. 
1 Pat. 57,— IND. 


8b. Authentication of warrant de- 
positions. ] — 111 proceedings before a 
magistrate imder Fugitive Offenders' 
Act, 1881, the endorsed warrant for 
the apprehension of the fugitive bore 
the signature of a person who signed 
os a magistrate ; the signature was 
certified by the Acting British Resident 
of the locality. A witness before the 
magistrate gave evidence identifying 
the signature of the magistrate 6c of the 
Resident, & stated that the ma^strate 
was de facto exercising jurisdiction. 
Depositions put before the magistrate 
bearing the endorsement “ True Copy ** 
were similarly signed, certified, & 
Identified : — Held : both the warrant 
6c the copy of the depositions were 
duly authenticated as required by 
Fugitive Offenders Act, 1881, ss. 6, 29. 
—-Re PouNDAUL, Ex p. Williams 
(1931), 48 N. 8. W. W. N. 228.— AUS, 


sd. Application of Order in Council— r- 
How proved. ] — Promulgation of an 
Order m Coimoll may be proved by the 
production of a copy of the Govern- 
ment Gazette containing the notice of 
proclamation of the Order in Council. 
The application of Fugitive Offenders’ 
Acts, 1881 & 1915, to a Protected State 
by Order In Council, which is pro- 
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claimed in the London Gazette, may be 
proved as an Act of State by tendering 
a copy of such Gazette. An Order in 
Council of the State of Perak made the 
penal code of the Straits Settlements 
applicable in Perak upon the publica- 
tion thereof in the Gazette.” A book 
containing such Order was in evidence 
before a magistrate & contained a note 
that tho Order was published in the 
Perak Government Gazette of a 
certain date : — Held : this notification 
afforded primA facie evidence of the 
due publication of tbo penal code in 
the State of Perak since it fell within 
the terms of N.S.W. Evidence Act, 
1898, No. 11, 8. 19 (1).—Re Sebkv, 
Ex p. Williams (1931), 48 N. S. 
W. W. N. 221.— AUS. 

sf. Application must he made in good 
faith .] — An application for the return 
of a prisoner is not made ” in good 
faith In the Interests of justice ...” 
within Fugitive Offenders Act, 1881 
(o. 69), s. 19, where the whole purpose 
8c object of the laying of the informa- 
tion & the issuing of the warrant is to 
secure the return to a country of a 
person so that he might be there when 
certain civil proceedings, then pend 
ing, are heard &: so that the pltfs. in 
those proceedings might be in a more 
advantageous position to obtain civil 
redress . — Re Cook, Ex p. MoElwain 
(1932), 49 N. S. W. W. N. 163.— AUS. 


PART III. SECT. 2, SUB-SEOT. 2. 

k i. -HeW; the Presi- 

dent of the High (3t. is ” a Judge of 
a Superior Ct.” within sect. 3 of 
Fugitive Offenders Act, 1881, 6c a 
District Justice of Dublin Metropolis 
is ” a magistrate ” who may exercise 
the powers conferred by sect. 5 of the 
Act. — IRI.9H Free State v. Little, 
[19311 I. R. 39.— IR. 

8g. Warrant for offence punishable by 
State of Commormealth .] — Where the 
warrant is for an offence punishable 
by a law of the State of the Common- 
wealth, & the evidence In support of 
the application lor the warrant of 
remand to the Commonwealth is that 
the offence charged la on offence under 
the law of that State, Sc there Is no 
evidence that it is an offence under the 
law of the Commonwealth, a warrant of 
remand for the return of. the prisoner 
is Invalid, & he is entitled to a writ of 
habeas corpus, — Re MtiNRO 6c Campbell, 
11936] N. Z. L. R. 169.— N.Z. 



VoL XXIV. — ^Extradition and FogitiTe Offenders. Cases 159a — 160. 


fugitive lia»s obtained an order nisi for a 
habeas corpus i Qu. : whether on the argu- 
ment of the order nisi it is open the High 
Ot. to consider whether the evidence pro- 
duced before the magistrate is sufficient to 
raise a strong or probable presumption of the 
guilt of the alleged fugitive. — R. v. Brixton 


Prison Governor, Ex p. Bidwell, [19371 
1 K. B. 305 ; [1936] 3 All E* R. 1 ; 106 

J.. J. K. B. 599 ; 155 B. T. 463 ; 100 J. P* 

458 ; 53 T. L. R. 1 ; 80 Sol. Jo. 876 ; 34 

L. G. K. 461 ; 30 Cox, C. C. 4($2, D. 0. 

160. Add, Annotation : — Retd. Campbell v. Poliaks 
1. [1927] A. C. 732. 
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FACTORIES AND SHOPS. 


Part I. — Classification and Definitions. 


1. Add. Annotation: — As to (1) Held. Kearns v. 
aee, Walker & Slater, Ltd., [1930] 3 All E. li. 
161. 

8. Add. Annotaiion : — Aa to (1) Consd» Mumby 
V. Volp (1929), 141 L. T. 663. 

18. After cross-reference following this case 
add : — 

Factory & Workshops Acts, 1901-1920, In 
relation to Rating & Valuation (Apportion- 
ment) Act, 1928 (c. 44).] — See Rates & 
Rating, post. 

17. Addr. Annotation : — Gonsd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Trac- 
tion Co., etc., etc, (1930), 143 L. T, 653. 

18. Add, Annotation: — Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 653. 

22. Add. Annotation : — Consd, Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co„ etc., etc. (1930), 143 L. T. 650. 

28. raofton:— For “ 2 B. & S. 163 read “ 3 B. & 

S. 163.** 

29. Add, Annotations : — Consd. Stoke-on-Trent 

Revenue Officer v. Stoke-on-Trent Assessment 
Committee & Potteries Electric Traction Co., 
etc., etc. (1930), 99 L. J. K. B. 428. Retd. 
Skinner v. Breach, [1927] 2 K, B. 220. 

38a. Need not be by owner ol building.] — 

Mumby v. Volp, No. 98a, post. 

88. Add. Annotation : — Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650. 

89. Add. Annotation : — Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650. 

40. Add. Annotations :■ — Dbtd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assessment 


Committee & Potteries Electric Traction Oo.> 
etc., etc. (1930), 99 L. J. K. B. 428. Refd. 
Skinner v. Breach, [1927] 2 K. B. 220. 

41. After this case add : — 

Factory & Workshops Acts, 1901-1920, in 
relation to Rating & Valuation (Apportion- 
ment) Act, 1928 (c. 44).] — See Rates & 
Rating, post. 

44a. “ Occupier ” of factory.] — Besp. co. was 
charged, as occupier of a factory, which was 
subject to certain regulations made in pur- 
suance of the Factory & Workshop Act, 
1901 (c. 22), 8. 79. for the generation, trans- 
formation ^ distribution use of electrical 
energy, with having neglected to observe a 
certain provision of the regulations, in that, 
certain work having to be done on a switch- 
board for high pressure situated in the 
power-station, the co. failed to make dead 
the switchboard, contrary to the requirements 
of the regulations, & that, in consequence 
of such neglect, a workman was killed. The 
work on the switchboard was being carried 
out by another co., & at the time of the 
accident the work had not yet been completed 
nor had the switchboard been handed over 
in Tvorking order to resp. co. The justices 
dismissed the charge, on the ground that in 
the circumstances resp. co. was not the 
occupier within the meaning of the Act 
at the time of the accident : — Held : ( 1 ) as 
the object of the switchboard was to control 
the distribution of extremely powerful 
electrical energy which came from resp. co.’s 
power-] louse, resp. co. was the occupier, 
within the meaning of the Act, & was there- 
fore guilty of the offence with which it was 
charged ; (2) as the switchboard in question 
was not a “ machine or implement moved by 
steam, water or oflier mechanical power, “ 
within sect. 142 of the Act of 1901, that sect, 
was of no avail to the resp. co. — Turner v. 
CouRTAULDs, Ltd., [1937] 1 All E, R. 467 ; 
81 Sol. Jo. 239, D. C. 


Part II. — Health and Sanitation, 

67. Add. Annotation : — Consd. Yates v. Burnley Rating Authority (1933), 97 J. P. 226. 


Part III. — ^Accidents. 


62. Add. Annotations : — Consd. Flower v. Ebbw 
Vale Steel, Iron Coal Co., [1936] A. C. 206. 
Refd. Dew v. United British S.S. Co. (1928), 


139 L. T. 628 ; Lochgelly Iron Sd Coal Co. 
V. M‘Mullan, [1934] A. C. 1. 


PART I. SkCT. 1, SUB-eEOT. 1. 
sa. Flour miU.] — Hdd : a,** factory ** 
witbtn Factoriea Act, 1894 . — SblbT v. 
Bankigan (1901), B S. A. L. R. 91.—* 
AUS, 


— XI. V. WoNO Sam 

(B. O.), (1929) 52 Can. Grim. Oae. 357. 


; a drying yard, 
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altuat© about Arc or six yards troJW 
a factory, was part of the faBtw.:;;r 
Ramanatham V, R. (1926), I. I*. 

50 Mad. 834.^— INR. 


m i. 
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|i3. AM, Annotations : — ^Refd* Mow^r v, Bbbw 
Vdld Steel, Iron & Cbal Oo., [1934] 2 K, B. 
1S2. GmeraUy, Hetd. Atkinson v, L. & 
N. E. By. (1926), 42 T. L. E. 79 ; Wbeeler 
v. New Merton Board Mills, Ltd,, [1933] 2 

K. B, 069. 

68. Add, Annotation : — Consd. Sowter v. Steel 
Barrel Oo. (1935), 154 L, T. 86, 

6Sa. .] — Eesps,, the occupiers of a 

factory, provided adequate guards for 
securely fencing the mill-gearing, & exhibited 
a notice prohibiting workmen from removing 
any guard without special instructions. The 
workmen removed nine guards for the pur- 
pose of setting the rollers, &, having replaced 
only eight of the guards, started the rollers. 
Owing to their neglect, one workman, who 
slipped & fell, was dragged into the coupling 
gear & was killed. An information against 
reaps, under 1901 Act, s. 136, for neglecting 
to observe the provision of sect. 10 (1) (c) 
that the mill-gearing must be securely fenced, 
was dismissed, on the grounds that resps. 
had taken all adequate precautions by pro- 
viding the necessary guards, & that it was the 
fault of the workmen that caused the 
accident ; — Held : under sect. 10 it was 
the duty of resps. not merely to provide 
guards, but to fence the machinery securely, 
& as they had not performed this duty, the 
justices ought to have convicted them. — 
Thomas v, Bolton (Thomas) & Son, Ltd. 
(1928), 139 L, T. 397 ; 92 J. P. 147 ; 44 
T. L. R, 640 ; 26 L. G. R. 459 ; 28 Cox, 
C. 0. 629, D. 0. 

08b. — ^ — .'J — Resps. were charged with 

having failed to have certain mill gearing in 
their factory securely fenced, or in such 
position or of such construction as to be 
equally safe to every person employed or 
working in their factory, in consequence of 
which one of their workmen was injured. 
The mill gearing consisted of a countershaft 
12 i ft. from the ground to wliich a belt was 
attached, & the workman was injured in 
replacing the belt. The justices dismissed 
the charge, holding that the said mill gearing 
need not be fenced, as it was as safe as it 
would be if fenced : — Reid : as the essential 
purpose of Factory & Workshop Act, 1901 
(c. 22), s. 10 (1) (c), is to provide absolute 
safety, so far as fencing can provide it, it 
was clear that the sect, had been contravened, 
& the offence charged was, therefore, proved. 
— Findlay v. Newman, Bender & Co., Ltd., 
[1937] 4 AU F. R. 58 ; 81 Bol. Jo. 901, D. C. 

71. Add, Annotations : — Consd. Higgins v, Harrison 
(1932), 26 B. W. C. G. 113; Peacock v. 
Oyproc Products, Ltd. (1935), 79 Sol. Jo, 
904; Sowter v. Steel Barrel Co. (1936), 164 

L. T, 86 ; Walker v. Bletchley Flettons, Ltd., 
[1937] 1 All L\ R. 170. Refd. Atkinson v. 
L. & N. E. By. (1925), 42 T. L. R. 79 ; Flower 
V, Ebbw Vale Steel, Iron Coal Co., [1934] 
2 K, B. 132. 


71a, — ^Peacock v, GyfbOO 

Dtjcrrs, Ltd. (1935), 79 Sol. Jo. 904* B. 0 , 

71b. — ,] — Resps. were charged With 

having failed to have the pinion-wheels of 
parts of their machinery securely fenced so as 
^ be safe to every person employed or work’* 
ing in then factory, in consequence of which 
one of their workmen was injured while 
engaged in greasing the machinery while it 
was in motion. Resps. had put up a notice 
in the factory as follows : “ Do not put your 
hands in the machinery while it is in motion. 
Persons disregard this notice at their own 
risk.” The pinion- wheels, although usually 
stopped, were occasionally allowed to remain 
in Diotion, for tlu‘- purpose of greasing. The 
magistrate dismissed the charge, holding 
that the i^inion-wheels weie not dangerous 
parts of the machine unless in motion, when 
it was not usual for greasing to be done ; — 
Held : as the wheels were dangerous parts of 
the machinery, they ought to have been 
securely fenced, despite^ the fact that greasing 
was not usually done while the machinery 
was in motion, as it cannot be assumed that 
every person will always exercise the neces- 
sary care. The offence charged was there- 
fore proved. — Chasteney v. Nairn (Michael) 
&Co., Lto., [1937] 1 All E. K. 370; 81 Sol. 
Jo. 238 ; 35 L. G. R. 195, D. C. 

72. Add, Annotation : — -Refd. Wheeler v. New 
Merton Board Mills, Ltd., [1933] 2 K. B. 669. 

72a. .] — An infant workgirl lost the 

ring finger of her right hand by accident 
arising out of in the course of her employ- 
ment. She received compensation under the 
Workmen’s Compensation Act for a time, 
& then accepted *20 in purported settlement 
on the promise by the employer to re- employ 
her. No memorandum of this agreement was 
recorded. She worked at this employment 
for five years, when, by reason of trade con- 
ditions, she was discharged. She then com- 
menced an action against the employer for 
damages for personal injuries resultant from 
the employer’s alleged breach of statutory 
duty to fence the machine. The action was 
tried by a judge alone, who found that the 
injury had been caused by the employer’s 
breach of statutory duty to fence, that there 
was no contributory negligence on the part 
of pltf. He, however, also found, haying 
regard to the fact that the infant had received 
employment for five years after her accident 
under the agreement, that the agreement to 
accept compensation, though not registered, 
was for her benehu &:> therefore binding, with 
the result that the action was barred by 
Workmen’s Compensation Act, 1925 (c. 84), 
s. 29, of the Act. The infant appt^aled 
Held: (1) without deciding whether the 
agreement was for the infant’s benefit or 
whether further proceedings might be taken 
under the Workmen’s Compensation Act, 
the action for breach of statutory duty 


PART III. SECT. 1, SUB-SECT. 1.— A. 

70 HI. .1 — A, oo. WM 

oharsred tinder 1901 Aot. s* 10 (1) (e), 
with to keep Its factory In con- 

foi^ty with that Aot, In respect that 
a danaferons part of the maohuicry, the 
enttnr of a hcrlxontal milling maonine, 
was not either Securely fenced, or in 


such a position or of such oonstmotlon 
as to be equally safe to every person 
employed or working ia the factory 
as it would have been it It 
been securely fenced : — Held : (I ) tao 
question whether a part , 01 .. the 
machinery was ** dangerous ' 
the Aot was one of degree, St the 
involved in the use of the outter 
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did not reach a degree siifficient to 
justify that part being classified as 
“ dangerous : (2) in ^ any event, to 
seoixre a conviction, facts must be 
estaWished to support tl^ second 
branch of the complaint, «, on the 
facte, the charge was not proven. — 
LAtrosB V, Babb Sc SiTBOun, 119271 
S. O. (J.) 21.-*-SOOT. 


il* 



Cases 72a— 76c. 
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failed because, on the evidence, the machine 
was not a dangerous machine within Factory 
& Workshop Act, 1901 (c. 22), a. 10, & there- 
fore there was no duty on the employer to 
fence it ; (2) on the evidence, the accident 
was caused by the negligence of pltf,, which 
was a complete defence to the action even if 
such negligence had only been of a con- 
tributory character. — Higgiks v. Habaison 
(1932), 26 B. W. 0. C. 113, C. A. 

Annotaiiom : — As to (1) Consd. Budd v. Elder Dempster & 
Co. (1932), 49 T. L. B. 202 ; Walker v. Blotohloy Flottons, 
Ltd., [1937] 1 AU E. 11. 170. Generallt/, Refd. EochKoHy 
Iron & Coal Oo. v. M*Miillan, [1934] A. C. 1 ; Flower v. 
Kbbw Vale Steel. Iron & Coal Co.. [1934] 2 K. B. 132. 

72b. What amounts to “ dangerous.”] — 

was employed by defts., a firm of brick- 
makers, was being taught to drive a 
mechanical excavator. When going, as he 
was entitled to do, to the tool-box, he slipped 
A; his leg was caught & severely injured by a 
wheel of the machine whicli was not cased or 
fenced. No negligence on the part of anyone 
was alleged. Pltf. claimed that the absence 
of fencing made the machine a dangerous 
machine, & claimed damages for breach of 
statutory duty : — Held : in considering 
whether machinery is dangerous, it must not 
be assumed that everybody will always be 
careful. A part of a machine is dangerous 
if it is a possible cause of injury to anybody 
acting in a way in which a human being may 
be reasonably expected to act in circumstances 
wliich may be reasonably expected to occur. 
In the circumstances the part of the machine 
complained of was a dangerous one within 
Factory A W^orkshop Act, 1901 (c. 22), s. 10. 
— Walker v, Bletciiley Flettons, Ltd., 
[1987] 1 All E. R. 170. 

76a. .] — A workman in a factory injured 

his hand in a machine so constructed that it 
could only be operated by the workman 
actuating a safety device with one hand A the 
operating lever with the other. On the 
hearing of an information against the 
occupiers of the factory charging them with 
an offence against sect. 10 of 1901 Act, the 
justices held that the machine was “ equally 
safe to every person employed or working 
in the factory as it would be if it were 
securely fenced ” within sub-sect. (1) (c) of 
that sect., A they therefore dismissed the 
information : — Held : the word “ safe in the 
sub-sect, meant actually safe, not merely 
reasonably or practically safe, A the justices 
ought to have convicted resps. — Sowter v. 
Steel Barrel Co., Ltd. (1935), 164 L. T. 
85 ; 99 J. P. 379 ; 33 L. G. R. 376, D. O. 

Annotation : — Befd. Chasteney v, Naim (Michael) & Co., 
[1937] 1 All E. K. 376. 

Machinery equally safe fenced or un- 
fenced — Overhead shaft.] — Resps. were the 
occupiers of a factory in which was a machine 
driven by a pulley fixed on a horizontal shaft, 
which formed part of the mill gearing. The 
driving belt slipped off the pulley A an 
employee of resps. attempted to put it back 


while the shaft was running A sustained 
injuries. The shaft A pulley were about 
thirteen feet from the floor A they were not 
fenced or guarded. In attempting to put 
on the belt the workman stood on a beam 
about seven feet from the floor, A was acting 
contrary to resps.* instructions. Besps. were 
summoned for not having the shaft fenced, 
but the justices, being of opinion that any 
fence would have been useless owing to the 
shaft being thirteen feet above the ^und, 
dismissed the case : — Meld : the flnding of 
the justices was not equivalent to a flnding 
that the shaft was ” in such position or of 
such construction as to be equally safe to 
every person employed or working in the 
factory as it would be if it were securely 
fenced,** which was the requirement of 1901 
Act. s. 10 (1) (c), A there would have been no 
evidence to support the latter finding. — 
Atkinson v. London A North Eastern By. 
Co., [1926] 1 K. B. 313 ; 95 L. J, K. B. 266 ; 
134 L. T. 217; 90 J. P. 17; 42 T. L. B. 79 ; 
23 L. G. R. 702 : 28 Cox, C. C. 112, B. C. 

Annotation : — Consd. Sowtor v. Steel Barrel Co. (1935), 154 
L. T. 85. 

76c. Statutory duty to use ^ard.] — An infant em- 
jjloyee in a woodworking factory was injured 
while operating a spindle machine. The 
machine liad been siipplied with a guard, but 
in view of the waste of time caused by the 
use of the guard, the employee was instructed 
by his employers to operate the machine 
without the guard, A was doing so at the 
time of the accident. Having accepted 
compensation under Workmen’s Compensa- 
tion Act, the infant employee brought an 
action alleging a breach by his employers of 
Factory A Workshop Act, 1901 (c. 22), s. 10, 
A argued that the compensation he had 
accepted had been paid under a contract 
that was not for his benefit A one that, being 
an infant, he was entitled to repudiate. 
Tlie employers contended that the obliga- 
tion to use a guard imposed upon a workman 
by the Woodworking Machinery Regulations, 
1922, rcg. 23, is absolute, A cannot be waived 
or abrogated by an oi-der of his employers, 
A that the accident was duo to the breach 
of the employee’s statutory duty : — Held : 
(1 ) the employers, by ordering their employee 
not to use the guard, had failed to provide 
a guard within the meaning of the regulations. 
There was therefore no guard provided 
within reg. 23, A there had been no breach 
by the employee of that regulation ; (2) [per 
Greer, L.J.) the employers were not entitled 
to take advantage of their own wrong in 
ordering the guard not to be used ; (3) the 
infant employee’s election to accept com- 
pensation under the Workmen’s Compensa- 
tion Acts was not for Ixis benefit A was there- 
fore not binding upon him. — Murray v, 
Schwachman, Ltd., [1937] 2 All E. R. 68 ; 
106 L. J. K. B. 354 ; 166 L. T. 407 ; 53 
T. L. B. 468 ; 81 Sol. Jo. 294, C. A. 


76a I. .] — Deftfl. were 

the occupiers of a factory. A workman 
in their employment, followln|r his 
daily duties, climbed up a ladder to the 
shafting in the dye-house to fix a belt 
on a pulley, & was caught In the 
shafting, whirled round A killed. No 
one actually saw the ocourrenoe, but, 
as portions of deceased’s clothing were 
on the shaft, they probably got caught 


In it. An information against defts. 
charged that, contrary to Factory 
A Workshop Act, 1901, s. 10 (1) (c), 
a part of the mill gearing, namely, 
a lino of shafting, was neither securely 
fenced nor In such a position nor of 
such construction as to be equally as 
safe to every person employed or. work- 
ing in the factory as if it bad been 
securely fenced. The justioes disnolssed 
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the information, but stated a case for 
the opinion of the K. B. D. : — Held : 
defts., in falling to fence the line of 
shafting, had contravened Factory A 
Workshop Act, 1901, s. 10 (1) (c). A 
should be convicted.— -M inistry or 
Labour for Northbrn Ibbland «. 
OOWDY A Sons, [1929] N. I. 110.— 
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79, Add, Annotations : — As to (1) Retd, liochgelly 
Iron & Coal Co. v, M‘Miillan, [1934] A. C. 1. 
As to (2) Retd. Flower v, Ebbw Vale Steel, 
Iron & Coal Co., [1936] A. C. 206. 

80, Add, Annotations: — As to (1) Consd. Dew v. 
United Britisb S.S. Co. (1928), 139 L. T. 628. 
Apld. Higgins v, Harrison (1932), 25 B. W. 
C. C. 113. Distd. Rudd v. Elder Dempster 
& Co. (1932), 49 T, L. R. 202. As to (2) 
Consd. Knott v. London County Council, 
[1934] 1 K. B. 126 ; Lochgelly Iron <& Coal Co. 
v. M‘Mullan, [1934] A. C. 1 ; Wlieeler v. 
New Merton Board Mills, IM., [1933] 2 
K. B. 669. Held. Flower v. Ebbw Vale 
Steel, Iron Coal Co., [1936] A. C. 206; 
Kearns v. (ice, Walker Slater, Ltd., [19.36] 
3 All E. R. 151 ; MiUTay v. Schwachman, Jjtd., 
[1937] 2 All E. R. 68. Generally. Refd. Craze 
V. Meyer-Dumoro Bottlers’ E(^uipment (Jo., 
[1936] 2 All K. n. 1150. 

81a. .] — Higgins v. Harrison 

No. 72a, ante. 

".] — ‘1 lefts, installed in their 
fact/ory a circular saw, which in breach of a 
statutory duty was improperly fenced. A 
workman was injured wliile testing the 
machinery of the saw in a manner which was 
held to be the direct cause of the accident. 
In an action for damages for iDersonal injuries 
it was argued on behalf of the workman that, 
in order to prevent him from obtaining com- 
pensation based upon a breach of a statutory 
duty, there must be contributory negligence 
on the part of the workman limited to acts 
done in breach of some order or done outside 
the ambit of his emf)loyment -Held : the 
negligence of a workman which would prevent 
him from obtaining compensation based upon 
a breach of a statutory duty was negligence 
of tl»e ordinary kind, as the workman had 
been negligent in the present case he could 
not recover. — (Jraze v. Meyer- Dumork 


Bottlers’ Equipment Co., Ltd., [1936] 2 
All E. R. 1150 ; 80 Sol. Jo. 552, 0. A. 

91. Add. Annotation : — As to (2) Consd. & ExpW* 
Mumby r. Volp (1929), 141 K T. 663. 

92, For “ 69 L. T. 622 ” read “ 79 L. T. 622.*" 

98a. Duty to keep In repair & free from obstruetlon 
— Part of factory in occupation of lessee.] — 

supply of mechanical power referred to^ in 
Factory & Workshop Act, 1901 (c. 22), 
8. 149 (1), is not limited to the case of supply 
by the owner of the building, ,& there is no 
reason to read into the sub -sect, after the 
word “ supphed ” the words “ by the owner.*" 
X. owned a building which was a. factory 
where more than forty persons were employed, 
carried on business as a shirt manufacturer 
in the basement & on the ground & first 
floors. The second floor was unoccupied. 
The third & fourth floors were let to Y., 
who carried on business there as a blouse 
manufacturer, employing more than forty 
persons. The factory of X. & that of Y. 
were respectively worked by separate & 
distinct electric motors, driven by electricity 
generated & supplied by the electricity 
undertaking of a municipal corpn. & each 
factory had a separate meter. Without this 
supply of electricity the electric motors could 
not be driven : — Held : mechanical power, 
namely, electrical current, was supplied to 
different parts of the same building within 
sect. 149 (1). Accordingly, as the building 
was a tenement factory, etc., the owner, 
was responsible under sect. 14 (6), (7) of the 
Act that the means of escape in case of fire 
provided throughout the factory, including 
the two floors occupied by Y., should be 
maintained in good c<judition & free from 
obstruction. — Mumby v. Volp, [1930] 1 K. B. 
460 ; 99 L. J. K, B. 213 ; 141 L. T. 663 ; 93 
J. P. 197 ; 27 L. G. R. 594, D. C. 


Part IV. — Dangerous and Unhealthy Industries 


118. Add, Annotations : — Folld, Manchester Ship 
Canal Co. v. Director of Public Prosecutions, 
[1930] 1 K. B, 547. Consd. Hawkins v. 

. Thames Stevedore Co. & Cold Storage Co., 
[1936] 2 All E. R. 472. Refd. Hamilton v. 
Shelton Iron, Steel & Coal Go., Leigh v. 
Same, Timmins v. Same (1926); 96 L. J. K. B. 
295 ; Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram v. 
Crawshay (1927), 96 L. J. K. B. 664; Bevan 
V. Nixon’s Navigation Co., [1929] A. C, 44. 

136. Add, Annotations : — Refd. Russell v. Criterion 
Film Productions, Ltd., [1936] 3 All E. R. 
627 ; Wilsons & Clyde Coal Co. v, English, 
[1937] 3 All E. R, 628. 


81 tU. .]~In an 

action by the widow of a deceased 
employee against his employer pltf. 
allegea that deft, in contrayentlon of 
Factories & Shops Act, 1912 (N.S.W,), 
neglected & omitted seonrely or at all 
to fence the dangerous pans of a 
machine whereby deceased was injured 
Sc died. The Jury returned a general 
verdict for deft . ; — Held : in the par* 
tionlar oii^mstanoes there shonld bo 


137. Add, Annotation : — Folld, Manchester Ship 
Canal Co. v. Director of Public Prosecutions, 
[1930] 1 K. B. 547. 

138. Add. Annotations : — Consd. Hawkins v, 
Thames Stevedore Co. & Cold Storage Co., 
[1936] 2 All E. R. 472, Refd. Manchester 
Ship Canal Co. v. Director of Public Prosecu- 
tions, [1030] 1 K. B. 547. 

138a. Docks Regulations, 1925.] K(*g. 34 pT*o- 

vided : “ (a) V^ere there is more tlian one 
hatchway, if any hatch of a hold furceeding 
five feet in depth measured froni tiie level 
of the deck in which (he belch is situated 
to the bottom of (be bold, is not in use 
for the i)assage of goods, (‘oaJ. or other 


a new trial, there having been a mia- 
dlroction on the question of coiitribu* 
tory negli^noe upon which the jury 
might have acted. — C ofiejud v. W atkb- 
LOO Case Oo., Ltd. (1924), 34 C. L. I?. 
363.— AUS. 

.] — Con- 
tributory negligence Is not a defence to 
an action to recover damage for 
personal lnjury» oaused by a breacn 
of ^ absolute statutory duty Imposed 
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I for the benefit of a class 
' which pltf. 1m a raembei. 

I Butterfield & Lewis, Ltd. (1927), 
38 O. L. R, 354 ; 27 S. R. N. S. W. 
339 ; [1927 J Argus L. R. 3, — AUS. 

PART IV. SECT. 2, SUB-SECT. 1.— D, 

136 11. Interpretation of regular 

lions — Question for court.] — Bias JTT v. 
Heiton & (Jo.. Ltd., (19301 1. R. 17. — 

IR. 



Cases 18&t—3if8«, Aim Imfiee 

materia, or lor tgtojmiiig» ^ the ooamii!^ 
are lesus then two leet eix inohee in hel^t, 
such hatch ehell either be fenced tp a he^t 
of three feet or be secnrely ooirered . ♦ :— 

Hetd • (1) the duty of fencing or covering a 
hatch, in compliance with reg. 34, imoh 
was not in use but which hM been used 
during the process of unloading a ship lay 
upon the person who by himaelfThis agents, or 
workmen carried on the process of muoading, 
& not upon the owner, master, or officer in 
charge of the ship ; <2) for the purposes of 
the 1001 Act, the covering of a hatch which 
had been used for the purpose of unloading 
the ship was ancillary to the main work of 
umoadmg, & the work of unloading was not 
completed till the hatch was covered. — 
MANcmBSTEm Ship Canal Co. v. Director 
OF Public Prosecutions, [1930] 1 K. B. 
647 ; 99 K J. K. B. 230 ; 143 L. T. 113 ; 46 
T. L. E. 163 ; 18 Asp. M. L. C. 140, D. C. 

Annotation : — As to (2) Consd. Hawkins v. Thames Stevedore 
Co. He Cold Storage Oo., [1936] 2 AH E. R, 472. 

138b; .] — A workman in a ship in dock 

fell through a hatchway of which the fencing 
had become loose & was injured. He was 
employed in replacing the insulation on 
mfiigerator pipes, & his employers were in no 
way connected with either of defts. He 
sued the stevedores working on the hatch, 

& the owners, for negligence & breach of 
their statutory duty to light the ship 
efficiently & to fence the hatchway while it 
remained open. The Factory & Workshop, 
Dangerous & Unhealthy Industries Eegula- 
tions, 1934, reg. 12, provides that decks 
where work is being done must be efficiently 
lighted when ‘‘ processes,’* which include 
unloading, are being carried on. Defts. 
contended that the process ” was finished 
when the hatchways had been fenced in 
accordance with the regulations ; & also 

that pltf., who was not engaged in any of the 
processes, was not withm the benefit of 
reg. 37, which provides for the fencing of 
hatchways: — Held: (1) the process of un> 
loading continues until ail the hatch covers 
have been replaced ; (2) on the authority of 
Manchester ohip Canal Co, v. Director of 
Public Prosecutions, No. 138a, the effect of 
Docks Regulations, 1925, was to protect any 
workman employed in the ship even if not 
employed on any of the processes & the 1934 
Regulations did not withdraw this protec- 
tion. — Hawkins v, Thames Stevedore Co., 
Ltd. & Union Cold Storage CO,, Ltd., 
[1936] 2 All E. R. 472 ; 80 Sol. Jo. 387. 

“.] — Pltf., employed as a labourer, 
was assisting in the unloading of timber from 
defts.’ ship. Having finished unloading one 
kind of timber, a different skid was required 
to unload the next kind. It was suggested 
to pltf. that a suitable skid was to be found 
in the after part of the ship &> he proceeded 
there in search of one. In a badly lighted 
part of the deck space he feU down an open 
hatch & was injured/ It was contended for 


DlGltST SUPELBMBM'. 

dfiflSs. that there was no imriitatioB. to 
to go to tbe part of the ship whoJPe the 
aocident happened. Htf. relied imbn a 
breach of the regulations made under the 
Factory dc Worl^ops Act, 1901 Jo. 22), 
s* 79, namely, that in breach of reg. 12 (c) the 
deck space was insufficiently lighted «5 in 
breach of reg. 37 (a) the hatch was in- 
sufficiently fenced. The only fence in the 
resent case was some distance from the 
atch A; in any event of an insufficient height : 
— Held: (1) pltf. was an invitee A was 
entitled to recover ; (2) in the above reg. 
12 (a) “ required to proceed ” does not 
necessarily mean ordered to proceed ; but 
includes any place where a workman might 
properly go for ropes, slings, skids, etc. ; 
(3) in the above reg. 37 (a) “ accessible ” 
means accessible without reasonable let or 
hindrance A the “ fence ” is a fence situated 
in close proximity to a single hatch. — 
Henaghan V, Redbriet Forangibbnb, 
[1930] 2 AH E. R. 1426. 

138d. Hatch covering not strengthened — ^Docks 
RegiHatlons, 1984,] — Five stevedores were 
loading a ship, A, following instructions given 
to them by the liatch foreman, a servant of 
deft. CO., placed 49 tons of iron upon a 
betwcen-deck hatch covering. The hatch 
covering coHapsed A pltfs. fell into the hold 
A were injured. The claim in negligence 
was barred .by the doctrine of common 
employment, A reliance was placed upon a 
breach of statutory duty imposed by Docks 
Regulations, 1934, regs. 36, 38, made under 
Factory A Workshop Act, 1901 (c. 22). 
Reg. 36 requii*es a deck-stage or cargo-stage 
to be substantially constructed, A reg. 38 
provides that no cargo shall be loaded or 
unloaded by a fall or sling at any intermediate 
deck unless either the hatch at that deck is 
securely fastened or a secure landing platform 
has been placed across it: — Held: (1) the 
ct. was bound by the dictum of Scrut-TON, 
L.J., in Hillcn cfc Pettigrew v. I.C,I. {Alkali), 
Ltd., to hold that the hatch of a ship is not a 
deck-stage or cargo-stage within the meaning 
of that word in reg. 36 ; (2) the placing of 

the weight of iron upon the hatch coverings 
when they were not so strengthened A rein- 
forced as to be capable of bearing the weight 
imposed upon them was a breach of reg. 38 ; 
(3) reg. 38 imposes a duty ujpon the sbip- 
owner A does not impose a duty upon the 
persons employed in the process of loading or 
unloading. It could not, therefoi*e, be said 
that pltfs. were guilty of any breach of 
statutory duty. — "Hant.on v. Fort of Liver- 
pool Stevedoring Co., Ltd., [1937] 4 AH 
E. R. 39. 

153, Add, Annotation : — Refd. Stroud v, Bath Gas 
Light A Coke Co. (1927), 137 L. T. 623. 

168a. ** Temporarily used — ^Machinery not 

in actual use.] — By Factory A Workshop 
Act, 1901 (c. 22), s. 79, the Secretory of State 
may make regulations in respect of dangerous 


PART IV. SECT. 2, SUB-SECL 4. 

q 4 , XHfeetive hoist — ‘lAMLitV 

of scaffolding firm .} — ^A Bostfloldlng flirm 
were employed by builders to erect 
a holfitii^ maohine for us© to th© 
construction of a buUdli^ which the 
builders were erecting. The scaffold- 
ing firm erected the maohine A handed 
it over to the buUders. It was not 


used until after it was handed over; 
when it collapsed, owing to defects in 
Its oonstruotlon, causing injuries to 
certedn worlonen t^Held : the scaffold- 
ing drm were guilty of an offence under 
paia. 4 (a) of the Building (Amend- 
ment) Regs., 1931, in respect that a 
duty of oompliano© with the Begs, 
was imposed upon them as well as 

so 


upon the builders ; A the fact that the 
Reg®, applied only to memisee in 
which machinery was ** tempomrlly 
used " did not preclude the commission 
of an offence under para. 4 (a) before 
the date on which the machine was 
brought into actual use.— 8oAm>i;a>- 
mo (Orbat Bkitain), Ltd. e. Si 
HBEN, C1936] S. 0. (J.) 9.— SCOT. 



Vd. XXlv.— FaotoiieB and Shorn. 


msaxibin^* By sect* 105 tbd ptwiaioiui of 
tli6 Acts with respect {inkr alia) to floes in 
respect of death or ininry are appHeable as if 
any premises on which machinery worked by 
steamy water, or other mechanical power is 
temporarily used for the purpose of tb® con- 
ertruction of a building or any structural work 
in connection with a building were included 
in the word factory,” & as if the person 
who by himself, his agents or woricmen, 
temporarily uses any such machinery for the 
before-mentioned purpose were the occupier 
of a factory. Tlie Secretary of State, in 
pursuance of s. 79, made certain regulations 
casting upon employers of workmen the duty 
of fencing floor-openings with a suitable guard 
rail & toe board or other efficient means : — 
Held : (1) the words “ temporarily used ” are 
not confined to the actual moment when the 
machinery is in use, but extend to the whole 
period during which the machinery is available 
for use in the constructional work, & there- 
fore that persons who had brought such 
machinery upon the premises were liable to 
conviction as the occupiers of a factory in 
respect of the death of a workman who fell 
through an unfenced shaft at a time when 
the mechanical hoist for which the shaft was 
made was not in use ; (2) the words 

“ employers of workmen ” imposed upon 
sub-contractors, engaged in laying floors in 
a building in course of erection, liability in 
respect of the death of one of their workmen 
who fell through an unguarded well hole which 
the sub-contractors had loft for a staircase in 
the construction of which the sub-contractors 
were not concerned. — Barnett v. Caxton 
Floors, Ltd., Butler v. Klbine Patent 
Fire Resisting Flooring Syndicate, Ltd. 
(1928), 140 L. T. 138 ; 93 J. P. 69 ; 46 T. L. R. 
141 ; 27 L. G, R. 27 ; 28 Cox, O. O. 558, D. C. 

158b. Electric crane.] — ^By para. 31 of the 

Building Regulations, 192(5, made under 
Factory & Workshop Act, 1901 (c. 22). 
which apply to aU premises on which 
machinery worked l)y steam, water or other 
mechanical power is temporarily used for the 
purpose of the construction of a building : 
“ Any part of the premises in which any 
person is habitually employed shall be 
covered in such a manner as to protect any 
person who is working in that part from being 
struck by any falling material or article.” 

Plif., a bricklayer, having been struck while 
at work on a building under leconstruction 
by bricks falling from a higher floor & thereby 
injured, claimed damages for negligence, as 
having been due to the breach of a statutoiy 
regulation — namely, para. 31 set out above. 
The county ct. judge dismissed the action 
on the ground that the scaflolding wliero the 
accident happened having only been in 
position for a day Sc a half, neither pltf. nor 
any other person was habitually employed 
there. On appeal : — Held : (1) “ mechanical 
power ” includes an electric crane ; (2) the 


regulation assumed that workmeii wcmld 
to move about from one part of the 
to another & imposed a duty Upou 
employers to afford protective cover 
failiug material in all parts of the btSldi^ 
where it might be required, for the benefit 
of any person who might be working the>rp^ 
Pltf. was therefore entitled to reoovei? 
damages for his injury .^Kearns v, OBW# 
Walker & Slater, Ltd., [1937] 1 K. B. ; 
[1938] 3 All E. K. 161 ; 106 L. J. K. B. Ifl ; 
155 L. T. 519 ; 52 T. L. K. 38 ; 80 Sol. Jo. 
854, C. A. 


180a. Regulations binding on ‘‘ employer of 

workman ” — Liability of sub-oontractor*] — 

Barnett v, Caxton Floors, Ltd., Butler 
v. Kleine Patent Fire Resisting Flooring 
Syndicate, Ltd., No. 163a, ante. 


180b. Extensive building site — House on site 

completed.] — Injuries were sustained by two 
workmen in the employ of resps., who were 
contractors engaged in the erection of a 
number of houses on a large area of unen- 
closed land. At one point on the building 
sit© was a mortar mill driven by a petrol 
engine, & there was also on the site a concrete 
mixer on wheels, which was moved about 
the site as occasion required. In the first 
case the workman injured himself while 
working on the roof of a house which had 
almost been completed. The mortar mill 
was 100 yds. distant from the house, & was 
not within its curtilage or precincts. In the 
second case the accident occurred in a com- 
pleted house from which the mortar mill was 
26 yds. & the concrete mixer about 400 yds. 
distant ; neither of these machines had any 
connection with the accident. In both cases 
the workmen were disabled for more than 
three days, but resps. did not send written 
notice to the inspector of the district. In- 
formations for failing to give notice were 
preferred against resps. under the Notice o1 
Accidents Act, 1906 (o. 63), as amended hy 
Workmen’s Compensation Act, 1923 (c. 42) 
The justices dismissed both informations 
Held ; (without deciding whether an ex* 
tensive building site may be a “ factory * 
within Factory & Workshop Act, 1903 
(c. 22), 8. 105 (1)), the question of the extent 
of ” premises on which machinery . . . i- 
temporarily used for the purpose of the con*: 
struction of a building ” was one of degree 
& therefore of fact ; <Sfc the justices had not 
misdirected themselves in bolding tliat a 
house on such a site, when completed, or 
nearly completed, became a separate s<*t ot 
premises, which could not be deemed to be a 
” factory ” within the Act.— r 
(W. J.), Sons & Cooke, Ltd., [1932] 1 K. B. 
723 ; 101 L. J. K. B. 805 ; 1 10 L. T. 30(> ; 90 
J. P. 66; 48T.L.K. 170; 30 L, C. K. 87, 1). C. 

180c. ‘‘ Habitually employed.”! Kkah^ r. (.er, 
Walker A Slatrh, I/ro., No. 153b, anfi. 
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186. Add, Annotation : — Refd. Stoke-on-Trent 
Revenue Officer v, Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Trac- 
tion Co., etc., etc. (1930), 99 L. J. K. B. 
428. 

190. After this case add : — 

.] — See Hairdressers* Barbers’ Shops 

(Sunday Closing) Act, 1930 (c. 36), s, 3. 

192. Add, Annotation: — As to (1) Consd. Ruther- 
ford V. Trust Houses, [1926] 1 K. B. 321. 

193. Add, Annotation : — As to (2) DIstd. Ruther- 
ford V, Trust Houses (1926), 89 J. P. Jo. 682. 

206a. Shops Act, 1913 (c. 24), s. 1. — 

Where the occupier of premises for the sale 
of refreshments, whether licensed for the sale 
of intoxicating liquor or not, elects under 
sect. 1 (1) of the above Act that instead of 
the provisions of Shops Act, 1912 (c. 3), s. 1, 
with regard to holidays, the provisions of 
sect. 1(1) (a), (b), (c) &; (d) of the above Act 
shall apply to shop assistants employed on 
the premises wholly or mainly in coimection 
with the sale of intoxicating liquors or re- 
freshments for consumption on the premises, 
he must be taken to elect to adopt the 
extended definition of shop assistant in 
sect. 1 (6) of the above Act, namely, that 
“ shop assistant ” includes “ all persons 
wholly or mainly employed in any capacity 
at the premises in connection with the 
business there carried on,” & he cannot 
afterwards be hoard to say that any person 


so employed is not a shop assistant. — 
RtjthbrtFORd V, TRUS^r Housms, Ltd., [1926] 
1 K. B. 321 ; 95 L. J. K. B. 371 ; 134 L. T. 
630; 90 J. P. 62; 42 T. L. R. 148; 24 
L. G. R. 245 ; 28 Cox, 0. C. 161, D. C. 

208. Before this case add ** See, now, Shops (Hours 
of Closing) Act, 1928 (c. 33).” 

211. Add, Annotation : — DIstd. Moore v, Tweedale, 
[1935] 2 K. B. 163. 

' 2ila. Failure to complete work in time 

Permanent hair-waving.] — On a day on which, 
by Shops Act, 1912 (c. 3), s. 4, & an Order 
made thereunder, a shop in the occupation 
of a hairdresser was required to be closed at 

I p.m., two customers attended at the shop 
by previous appointment for a hairdressing 
operation which would necessarily last for 
four hours more or less for the production of 
what was known as a “ permanent wave.” 
One of these customers arrived at the shop 
at 10.46 a.m., & in her case the operation 
began at that hour & continued until 2 p.m. 
The other customer arrived at the shop at 

II a.m., & in her case the operation began 
at that hour & continued until almost 4 p.m. : 
— Held : though the customers were served 
for the periods of time indicated after the 
hour at which the shop was required to be 
closed under above sect., yet, inasmuch as 
they were in the shop & being served before 
that hour, the cases came within the proviso 
to sub-sect. 7 of the sect., & the occupier 


PART V. SECT. 3, SUB-SECT. 1. 

q i, Aviomaiic vending Tnachine. 3 

— An antomfitlc vending machine 
attached to a telegraph pole in a public 
street Is not a “ shop ” within Shops & 
Offices Act, 1921-22. Qu, : the case 
of an automatic machine which 1 b part 
of a shop but which can be operated 
from out^de the shop. — Lichtfoot v. 
Hugh & G. K. Neill, Ltd., 11929] 
N. Z. L. R. 848.— N.Z. 

®k. Mealtimes — Interval for meals — 
WheQier part of hours of employment — 
Shops Act, 2 (c. 3), s. 1 (3) ^ Sched. 7. ] 
— IVo employees in a shop began 
work at 7 a.m. & stopped work at 
6.45 p.m. One of them was allowed 
away for dinner from 10.46 a.m. 
until 11.45 a.m., the other from 

2 p.m. to 3 p.m . approximately : — 
Held : although each of the employeea 
was away during part of the period 
11.30 to 2.30, their hours of employ- 
ment included those hours, & their 
employer had contravened the above 
Act by not allowing them an tntorral 
of three-quarters of an hour between 
those bouts. — H utohison v. Cum^ting, 
[19201 S. 0. (J.) 110.— SOOT. 

si. Failure to give annual holidays — 
Right of action for wages in lieu ,] — 
Under Shops Act, 1912, s. 21 (0), 
Sohed. V., on failure to comply with 
the provisions of that Sched. the 
occupier of the shop is guilty of an 
offence against the Act & is liable 
to tho i)enalty therein proscribed. 
The Sched. provides for an annual 
holiday for shop assistants without 
deduction from wages or salary. 
Pltf. brought a civil bill claiming the 
sum of £9 Os. Od., being the amount 
duo by deft, for four weeks wages in 
lieu of the holidays which he had not 
received : — Held : pltf. had a right 
of action for deft.'s breach of statutory 
duty to give him a fortnight’s holiday 
with full pay in each year &: this right 


was available in addition to the remedy 
for recovery of a penalty. — Reilly v. 
Moore, [1936] N. I. 196.— -IR. 

PART V. SECT. 3, SUB-SECT. 2.— A. 

e i, J — It, is unlawful for 

tho keeper of a shop in which goods of 
different classes, including fruit & 
vegetables, are kept for sale, to keep 
his shop open for the purpose of selling 
grocerloB during hours in which the 
sale of groceries is prohibited, although 
the same shop is used for the conduct 
of a “ furtive tea-room." & for tho sale 
of fruit &: vegetables, — Hunn v, 
Reynolds. 22 Tas. L, R. 64.— AUS. 

e ii. J — It^ ig lawful for tho 

keeper of a shop, in which goods of 
different classes are kept for sale, to 
keep such shop open for the bond fide 
conduct of a tea room during hours in 
which the sale of goods which are not 
exempted by Shops Act, 1925, is pro- 
hibited. — WEYMOura V. Shackcloth, 
22 Tas. L. R. 7.— AUS. 

f i, Meaning of ** open."] — A 

shop is open for trading when it is 
made aoocssible to customers for that 
purpose. — Devonish v. Porter, [1928J 
8. A. S. R. 296.— AUS. 

o i. .] — ^Where a municipal bye- 

law, e.g., one requiring shops to bo 
closed on certain afternoons, is in 
strict accordance with the powers 
conferred by the Act under which it 
was passed, it canuot be bold to bo 
invalid or unenforceable on tho ground 
that its provisions are unreaBonable, 
imcertain or oppressive. — ^Winnipeg 
JMebohandisebs, Ltd. v. Winnipeg 
city, [1936] 3 W. W, R. 530.— €AN. 

211 i. Customer in shop hefonre dosings 
hour — Failure to complete purchase in 
time — Shops {Early Closing) Act, 1920 
(c. .68), Sched. I, Art, 2 (1).]— An 
auctioneer, who had closed his premises 
to the publio at the appoint^ hour, 
but continued after that hour to con- 
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duct retail sales by auction to nersons 
who were already collected within the 
)remise8, was held rightly convicted, 
u respect that, while an auctioneer 
might complete any transaction which 
was in progress at the time of closing 
for the benefit of those then present, 
he was not entitled thereafter to put 
up further articles to auction. — 
Gordon v, Somerville, [1928] S. C. (J.) 
45.— SCOT. 

sf. Exemption — Sale of ** medical <t 
surgical appliances * * — Contraceptives, ] 
— A shopkeeper sold a rubber contra- 
ceptive to a customer after the closing 
hour. Such contraceptives are used 
to prevent conception & the communi- 
cation of disease, 8c their use is some- 
times advised by medical men. On 
the occasion of the sale the door of 
the shop was not looked, 8c entrance 
could be obtained by any one. A 
notice was exhibited stating that the 
shop was closed except for the sale of 
medical 8l surgical appliances. An 
assistant was In attendance to serve 
customers. The shopkeeper having 
been convicted of a contravention of 
Shops (Hours of Closing) Act, 1.928 
(o. 33), B. 1 : — Hdd : the oontraoentlve 
was a medioal or surgical appliance 
within Sched. I. of the Shops Act ; 

In order to comply with the pro- 
visions of the Act, it was not necessary 
for the shop to be closed in the physical 
sense, an Intimation that it was open 
only for the sale of permitted articles 
beii« sulHolent. Conviction quashed. 
—Wade v, Adair, [1933] S. C. (J.) 
28.— SCOT. 

8g. Application for hyedaw — Time for 
malHng ,] — The provlsdon that a muni- 
cipal council shall pass a bye-la\v within 
one month of application for early 
closing of shops, contained in Faotorv, 
Shop 8c Office BuUdlng Act, 1932, 
8. 85 (6), is directory onty * — ^ Gbbig 
8c Toronto, [1934] 4 D. L. R. 248 ; 
O. R. 514.— cAil* 
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was not guilty of an offence against the Act. — 
Moorb V. Twejbdale, [1935] 2 K. B. 163 ; 104 
L. J. K. B. 694 ; 163 L. T. 96 ; 99 J. P. 221 ; 
61 T. L. B. 437 ; 79 Sol. Jo. 288 ; 33 L. G. R, 
216 ; 30 Cox, C. C. 229, D. C. 

211b« Right of local authority to make closing 
order ** not being earlier than 8 o’clock ” — 
Order requiring closing at 7 o’olook-~£ffect 
of Shop (Hours of Closing) Act, 1928 (c. 88), 

8. 4.] — Held : a closing order under Shops 
Act, 1912 (c. 3), requiring sweet shops xo 
close at 7 p.m. was not saved by Shops 
(Hours of Closing) Act, 1928 (c. 33), s. 4, 
sinoe the provision fixing the closing hour 
at 7 p.m. was inconsistent with the special 
provision of the 1928 Act that a closing order 
in respect of such shops might fix an hour 
“not being earlier than 8 o’clock in the 
evening.” — Kenyon v. Street, [1931] 1 

K. B. 306 ; 100 L. J. K. B. 214 ; 144 L. T, 
403 ; 96 J. P. 36 ; 47 T. L. R. 107 ; 29 

L. G. R. 100 ; 29 Cox, 0. C. 227, D. C. 

229a. Silk weavers — Price variable with speed.] — 

It is no objection to a ticket delivered to a 
silk weaver under 8 & 9 Viet. c. 128, ss. 1, 2, 
that, by a condition annexed thereto, the 
price is made to vary according to the 
quickness with which the work is done & 
returned to the master, — Seddon v. Cocker 
(1861), 25 J. P. 196. 

238. Add, Citation : — previous proceedings, sub 
nom, Sha-RMAN v. Union Iron Works Co. 
(1852), 3 Car. & Kir. 298, N. P. 

286. Add, Annotation : — Refd. Pritchard v, James 
Clay (Wellington) (1925), 42 T. L. R. 139. 

261. Add, Annotations : — Consd. Kenyon v, Dar- 
wen Cotton Manufacturing Co., [1936] 1 
All E. R. 310. Distd. Penman v. Fife Coal 
Co., [1986] A. C. 45. Refd. Riversdale Mill 
Co. V, Hart (1926), 43 T. L. R. 73. 

263. Add, Annotations : — Apld. Jones v, Harris 
(1926), 43 T. L. R. 1. Consd. Hart v. Rivers 
dale Mill Co., [1928] 1 K. B. 176. Expld. & 
Distd. Sagar v, Ridehalgh & Son, Ltd., [1931] 
1 Ch. 310. Consd. Kenyon v, Darwen Cotton 
Manufacturing Co., [1936J 1 All E. R. 310; 
Penman v, Fife Coal Co., [1936] A. C. 45. 

264a. .] — Applt. was employed by resps. as a 

moulder of iron pipes upon piece work under 
an agreement by which applt. was to be paid 
6Jd. for a complete pipe free from defects, & 
other & smaller agreed prices for pipes de- 
fective in specified ways, e,g., 6Jd. for a pipe 
that was bent. These agreed prices were 
fixed at the time of applt. ’s employment. 
No notices containing the terms of the agree- 
ment were kept by reaps, as required by 
Truck Act, 1896 (c. 44), & no particulars in 
writing were supplied to applt. as required 
by that Act : — Held : the agreement was a 
clear attempt to evade the above Act. The 
workman was employed to make pipes of full 
length & free from defects, & in paying the 


smaller prices for defective pipes respS. 
making deductions “ for or in respect of bdd 
or negligent work or injury to the material® 
or other property of the employer.’*-^ 
Pritchard v, James Clay (Wellington)^ 
Ltd., [19261 1 K. B. 238 ; 95 L. J. K. B. lOT ; 
134 L. T. 244 ; 90 J. P. 15 ; 42 T. L. R. 139 ; 

70 Sol. Jo. 266 ; 28 Cox, C. C. 122, D. C. 

Annofntion Riversdale Mill Oo. v. Hart, [1927) 

1 K. B. C24. 

264b. .]— By order dated Mar. 8, 1897, the 

Secretary of State exempted from the pro- 
visions of Truck Act, 1896 (c. 44), persons 
engaged in the weaving of cotton in the 
county of Lancashire. Resp., a weaver of 
cotton in Lancashire employed by applts., 
was negligent in performing certain work &, 
in accordance with a custom which had long 
existed in the Lancashire trade, the em- 
ployers deducted a reasonable sum from the 
“ standard list ” rates of wages which had 
been agreed between the employers’ & 
workers’ organisations, as the remuneration 
for good, merchantable cloth, & paid her the 
balance as her wages : — Held : this deduction 
was not illegal as being in contravention of 
the Truck Acts. — Hart v, Riversdale Mux 
Co., [1928] 1 K. B. 176; 96 L. J. K.B. 691; 
137 L. T.364; 91 J. P. 135; 43 T. L. R. 396; 

71 Sol. Jo. 407, C. A. ; affg. S. C. suh nom, 
Riversdale Mill Co. v. Hart, [1927] 1 K. B. 
624, D. C. 

Annotation : — Apld. Sagrar v, Ridehalgh, H. & Son, Ltd. 

[19.31] 1 Ch. 310. 


264c. .] — Pltf. was a weaver in defts.* employ- 

ment & his wages were calculated on the 
amount & kind of cloth woven in each week 
in accordance with a uniform list of prices 
agreed between the employer’s & workmen’s 
unions. According to the list of prices, pltf. 
became entitled for the week ending Aug. 1, 
1928, after agreed deduction to a sum of 
£2 6s. Oid., but defts. only paid him 
£2 4:8, OJd., claiming the right to deduct Is. in 
respect of three yards of cloth woven with a 
faint rendering them unmerchantable. The 
evidence showed that it had been the practice 
of the mill for many years to make deductions 
for work not done with reasonable care <fe 
skill, the deductions not exceeding in amount 
the loss sustained by the employers & often 
not being exacted. A similar usage existed 
in the bulk of the mills carrying on the 
Lancashire weaving trade, though some of the 
Tnill owners were trying to do without deduc- 
tions : — Held : this practice was not rendered 
illegal by the Truck Act, 1831 (c. 37), s. 3, 
as it did not involve a deduction for bad 
work from ascertained wages, but a deduction 
for bad work made in calculating the wages. 
Sagar v, Ridehalgh (11.) <fc Son. J.td., 
[1931] 1 Ch. 310 ; 100 L. J. Ch. 220 ; 144 
L T. 480 ; 95 J. P. 42 ; 47 T. L. R. 180 ; 29 
L. G. R. 421, C. A. 


PART. V. SECT. S, 8UB.-SECT. 2.— B. 

g i, Trade of tobacconist carried 

on — No exemption if other trades 
carried oji.J — In sect. 222 of City Act, 
1934, which authorises bye-laws lor 
Wednesday afternoon closing of shops, 
the definition of shop,*^ In sub- 
sect. (11), excludes therefrom any 
place ** whore the only trade or business 
carried on is that of a tobacconist ” 
HeW; the exception applies only to 


those shops in which the trade of a 
tobacconist is the only trade, it docH 
not apply to shops in which in addition 
to tobacco articles not eonuoctea wiHi 

- are fjoid — It. 

I. [1936J 3 W. 

R. 33£— CAN. 

PART V. SECT. 6, SUB-SECT. 2. — 
B. (b). 

Debt owed to third paHy.]— 
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I Pltf., who was oini)loy<!cl by deft. 

indobteil to the VV. co. Deft., wit 
f consent of pltf., paid the am 
owing to the \V. co. out of pltf.'s wages. 
Pltf. subsequently sued to recover this 
amount on the gi'ound that the pay 
mont to the W. co. was a contra- 
I vontiou of the Truck Act : — Held : 
payment in such olrcumstonccf was 
iiui/ a contravention of Truck 
PiLBABKA OOPPEE PIBLD8, LTD. V, 

Neilsen (1980), W. A, L. R. 34.— AU8. 



Cases S^^a— 299. English and Empire Digest Supplement. 


275a. Deduotton of rent payable by father of em- 
ployee.}— Applt. was an oncost workman in 
reaps/ colliery. His father had been in 
reaps.' employment & was tenant of a house 
owned by them. The father ceased to be 
employed by resps., but remained tenant of 
the house, in which he lived with his family 
including applt. The father failed to pay 
the rent for the house, & resps. deducted the 
rent from applt.’s wages, applt. signing a 
written consent to the deduction in order to 
save the family from eviction. Applt. 
brought an action to recover sums amounting 
to £37 15.9. 4d., which he alleged were illegally 
deducted ; — Held : he was entitled to recover 
the sum claimed as the deductions were 
illegal, null void under Truck Act, 1831 
(c. 37), ss. 2, 3. — ^Penman v , Fife CoAii Oo., 
Ltd., [1936] A. C. 46 ; 104 L. J. P. O. 74 ; 
153 L. T. 261 ; 61 T. L. R. 494 ; 79 Sol. Jo. 
478, H. L. 

AnnotaHon : — Consd. Kenyon t>, Derwen Cotton Hann* 
faotnrlng Oo., Ltd., [1936] 1 AU E. R. 310. 

275b. Scheme for re-openlng factory — Employee’s 
shares — Payment by deduction from wages.] — 

Shortly after entering the employment of 
defts., pltf. signed two documents. One was 
an application to defts. to allot to her a 
number of shares in deft. co. Tlie other 
contained {inter alia) a request that “ you 
[the CO.] should deduct from my wages each 
week &; allocate towards payment for my 
shares the following amounts. . . . Similar 
applications & requests were later made in 


respect of further shares. For some weeks 
pltf. received her net wages in coin & an 
envelope containing the share subscription 
in coin, which was immediately handed back 
to defts. Thereafter pltf. was handed only 
the net amount & a receipt for the deductions 
made. Pltf. sued to recover the amoimt of 
her wages which had been applied in pay- 
ment of shares. Defts. counterclaimed the 
amount due in respect of unpaid instalments 
of shares: — Held: (1) the agreement that 
deductions should be made from pltf.’s wages 
was illegal rmder Truck Acts, & pltf. was 
entitled to recover the sum claimed, there 
being no distinction between the two methods 
employed for the deductions ; (2) the agree- 
ment to take pay for 8hai*es was not 
severable from the iQegal agreement relative 
to deductions, & the coimterclaim failed. — 
Kenyon v. Darwkn Cotton Mandpactuiiing 
Co., Ltd., [1936] 2 K. B. 193; [1936] 1 
All E. R. 310 ; i05 L. J. K. B. 342 ; 154 
L. T. 553 ; 52 T. L. R. 294 ; 80 Sol. Jo. 147, 
C. A. 

276. Add, Annotations : — Apld. Hart v, Riversdale 
MiU Co., [1928], 1 K. B. 176 ; Sagar v. Ride- 
haJgh & Son, Ltd., [1931] 1 Ch. 810. 

* 277. Add, Annotations : — Consd. Hart v, Riversdale 
Mill Co., [1928] 1 K. B. 170. Refd. Sagar v, 
Ridehalgh & Son, Ltd., [1931] 1 Ch. 310. 

279. Add, Annotation : — Refd. Sagar v, Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 


Part VI. — Administration and Penalties. 

299. Add, Annotations : — Refd. Atkinson v, L. & N. E. Ry. (1925), 42 T. L. R. 79 ; Flower v, Ebbw 
Vale Steel, Iron & Coal Co., [1934] 2 K. B. 132 ; Sowter v. Steel Barrel Co. (1935), 164 L. T. 85. 


PART VL SECT. 8. 

296 ii. .] — Reap, was charged 

with aelJlng certain non -exempted 
goods after prohibited hours. A com- 
plaint purporting to be for a similar 
ofConoe was laid against an employee ; 
this complaint was bad In law ; both 
complaints Inferentlally referred to 
the same transaction. The employee 
pleaded gruilty ; & thereupon the 

special ma^trate dismissed the com- 
plaint against the employer, the two 
complaints, by consent, being heard 


together. There was no evidence of a 
statutory defence provided by sect. 83 
of Early Closing Act that the employer 
bad used due diligence to enforce the 
provisions of the Act or that the 
offence had been committed without 
the employer’s knowledge, consent or 
connivance. There was, however, in 
the complaint against the employee an 
allegation that he had committed the 
act charged without the employer's 
knowledge, consent or connivance : — 
Meld : the dismissal of the complaint 
against the employer was wrong. — 


Ellis v. Northoote, Ltd., [1929] 
S. A. S. R. 40.— AUS. 

si. Proaecxdion by Chief Inspector of 
Factories — Liability aa fo costs.] — The 
Chief Inspector of Factories for 
Tasmania may quite properly prose- 
cute offences under Shops Act, 1925, In 
his olhoial capacity, & so long as he 
acts bond fide, he will not be ordered 
to pay dert.'s costs of an unsuccessful 
prosecution. — Rbtnolds v, Obmmell, 
22 Tas, L. R. 67.— AUS. 
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VoL XXIV. Cases 88— 16S. 


FAMILY ARRANGEMENTS. 


Part I. — Meaning 

38* Add* Annotation : — ^FoUd. Re Morton, Morton 
V. Morton, [1932] 1 Ch. 606. 

39. Add. Annotation : — ^Folld. Re Morton, Morton 
1 ?. Morton, [1932] 1 Oh. 605. 

89a. .] — A family arrangement for the division 

of an estate entered into in the absence or 
without the knowledge of one of the parties 
or persons interested in & affected thereby is 
not binding on any of the parties unless his 
concurrence is subsequiently obtained. 

On the death of W. without having made 
an effective wiU, & leaving his five brothers 
his next of kin, four of them joined with 
a niece in executing a deed of family arrange- 


and Formation. 

ment, whereby the niece, who had been 
living with W. & hk. wife, who predeceased 
him, & for whom W. desired to make pro- 
vision, was to be given an equal one-nfth 
share with the four brothers. The fifth 
brother T. was not a party to the deed, as at 
the date thereof he had not been heard of for 
over twelve years, & it was uncei*tain whether 
he was living or dead. Since the date of the 
deed the whereabouts of T. had been dis- 
covered, &; he refused to concur in it : — Held : 
the arrangement was not binding on any of 
the parties thereto. — Re Morton, Morton v. 
Morton, [1932] 1 Ch. 506 ; 101 L. J. Ch. 269 ; 
146 L. T. 627. 


Part II. — Validity and Effect. 

87. Add. Annotation: — Refd. Lancashire Loans, 164. Add. Annotation: — Retd. Parr v. A.-G., 
Ltd. V. Black, [1934] 1 K. B. 380. [1926] A. C. 239. 

165. Add. Annotation : — Consd. Re Carnarvon’s 
131. Add, Annotation : — Refd, Lancashire Loans, Chesterfield 8. E., Re Carnarvon’s Highclere 

Ltd. V. Black, [1934] 1 K. B. 880. S. E., [1927] 1 Ch. 138. 


PART 1. SECT. 3. 

32 11. .] — In the usual type of 

family arrangeraent, unless any item 
of property which is admitted by all 
the parties to belong: to one of them 
is allotted to another there is no 
“ exchange ” or other transfer of owner- 
ship. 

A binding family arrangement of 
this type can be made orally, & if 
made orally, no question of reristration 
arises. If such arrangement la fol- 
lowed by a writing containing reference 
to It, then the question is whether 
thereby the terms of the arrangement 
have been ** reduced to the form of a 
document,** i.e, formally recorded In 
a document with the puipose that they 
should be evidenced by that document, 
& that is a question of fact in each 
cose to be detwmined upon a consldora- 
tion of the nature & phraeeolonr of the 
writing & the droumstancoa in which 
&: ths purpose with which it is written. 
— Rajh Gopal V . Tulshi Ram (1928), 
I. h. R. 61 All. 79.— IND. 

PART II. SECT. 1. 

n 1, .] — SiDH Gopal V, Bihari 

tiAX. (1027). I. L. R. 60 All, 284.— IND. 


t i. ,3 — Where It Is proposed to 

substitute the trusts of a deed of 
family arrangement for those contained 
In a will of which probate has been 
granted to certain named exors. It Is 
proper to provide In such deed for the 
reletise of the said exors. from their 
obligations imdor the will & for the 
vesting of the property in the exors., 
or 1 q such person or persons as are to 
hold it, upon the trusts comprised in 
the deed ; & when the approval of the 
ot. is sought for such a deed, Sc when 
there are Infant beneficiaries, there 
should be evidence before the ot. from 
which it could properly be inferred 
that the deed Is beneficial to such 
Infants . — Re Snrujno, Snelltng v, 
Hanna, [1930] N, Z . Jo. R. 42G.— N.Z. 

PART II. SECT. 3, SUfi-SECT. 1. 

65 I. WTiat is svfflcicnt consideration.] 
— Held : a promise by a married man 
to abandon the Intention which he & 
his wife had formed of starting life 
elsewhere & to remain In the home- 
stead & build a house is sufficient con- 
sideration for tho promise of his uncles, 
aunt, & grandmother to give him 


100 acres of the homestead lands. — 
Robertson v. Robertson (1933), 6 
M. P. R. 370.— -CAN. 

PART II. SECT. 7. 

136 ii. .] — Hawkins v. 

Aolabsingkb, [1928 J 4 D. L. R. 188.— 

CAN. 


PART II. SECT. 8, SUB-SECT. 1. 

«a. Compromise between husband <t 
wife — Respecting wife^s property — Con- 
cealvient of fact by husband .] — Specific 
performance decreed of an agreement 
in tho English form made between 
husband &: wife, Armenian CH^iristians, 
In tho nature or a family compromise 
respecting tho wife’s separate property. 
In the answer of the wife it was 
alleged that property purchased by 
the husband had been concetUed by 
him from her when she executed the 
agreement : — Held : under the cir- 
cumstances, that fact even if proved, 
was not siifflolent to entitle the wife 
to treat the agreement as a nullity. — 
Gregory v. Cochrane (1800), 8 Moo. 
Ind. App. 275.— IND. 


FEDERAL CONSTITUTIONS. 

See Dkpekdenoies and Dominions. 
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Cases 6->56a. 


English and Empirs Digest Shtplement. 


FERRIES. 

Part I. — Definition and Nature of Ferries. 


6, Add, Annotation : — Generally^ Consd. Boume- 
mouth-Swanage Motor Road & Ferry Co. v, 
Harvey & Sons, [1930] A. C. 649. 

8, For the paragraph in the original volume sub- 
stitute the following paragraph : — 

•] — Hefts.* under a statute of 1791, built 

a toll* bridge in place of an ancient terrj on a 
public highway, & also approaches which by 
the Act were to be considered as part & parcel 
of the bridge. Pltfs., the county council, 
owned land adjoining one of the approaches 
& built a school on it. Defts. dem^ pltfs.’ 
right to free access to the school over the ap- 
proach : — Jffeld : as the old highway consisted 
of the approaches to the ferry plus the passage 
across the river, & the substituted highway 
consisted of the approaches to the bridge plus 
the bridge, & as the old approaches were 
highways to which owners would be entitled 
to access, the substituted approaches were 
highways by which adjoining owners had 
similar rights of access, & defts.’ claim was 
ill founded. — ^Yorkshire, East Riding, 
County Council v, Selby Bridge Co. op 
Proprietors, [1925] Ch. 841 ; 96 L J. Ch. 
86 ; 133 L. T. 628 ; 41 T. L. R. 602 ; 69 
Sol. Jo. 775 ; 23 L. G. R. 647. 

13a. Persons able to cross on foot 

at low water.] — Pltfs. were the owners of a 
ferry connecting the highway at South 
Benfleet with the highway at Canvey 


Island over a tidal creek which at low water 
could be traversed on foot & they sought to 
establish their right to an ancient ferry. 
They proved that as long as living memory 
went there had always been at this place a 
ferry with a uniform rate of charge during the 
day, though at night a different charge had 
been made, & at times during the 3 aight there 
had been refusal to carry passengers : — 
Held : there was evidence from which a 
presumption ought to be made of a grant in 
times gone by of a franchise ferry of which 
pltfs. were not in possession, & though 
there was evidence of acts which were not 
permissible by the owner of the ferry, & 
which were wrongful as between him So the 
public, such acts were due to ignorance of 
his rights, & were not sufficient to rebut the 
evidence of a franchise ferry. — Layzell v. 
Thompson (1926), 91 J. P. 89 ; 43 T. L. R. 
68 ; affd^ (1927), 96 L. J. Ch. 332, C. A. 

31a. ^ — The landing stage constructed 

in Poole Bfarbour at South Haven Point by 
the Bournemouth-Swanage Motor Road & 
Ferry Co. under their private Act of 1923 
is the private property of the co., So they are 
entitled to prevent any one from using it 
except in connection with their ferry So on 
payment of the appropriate tolls. — Bourne- 
MOUTH-SWANAGE MOTOR ROAD So FeRRY Co. 
V, Harvey So Sons (1930), 144 L. T. 132 ; 95 
J. P. 9; 47 T. L. R. 16 ; 29 L. G. R. 22, C. A. 


Part II. — Creation and 

34* Add, Annotations: — As to (3) Retd. Layzell v. 
Thompson (1926), 43 T. L. R. 58. As to (5) 
Consd. Bournemouth-Swanage Motor Road & 
Ferry Co. v, Harvey So Sons, [1930] A. C. 
549. 

85* Add, Annotations : — Consd* Bournemouth- 
Swanage Motor Road So Ferry Co. v, Harvey 
So Sons, [1930] A. C. 549. Retd. Layzell v, 
Thompson (1926), 43 T. L. R. 58. 

35a. .]— Layzell v. Thompson, No. 13a, 

ante, 

61. Add, Annotation : — As to (2) Refd. Layzell v. 
Thompson (1926), 43 T. L. R. 68. 

55a« Extent of right — Whether exclusive right of 
ferry — Construction of Act.] — By a private 
Act pltfs. were empowered to make So main- 
tain a motor road from South Haven Point 
in the parish of Studland in the county of 


Transfer of Ferries. 

Dorset to a public road leading from Studland 
to Swanage. By sect. 66 of the Act they 
were empowered to establish, maintain, work 
So use a ferry service for passengers, animals, 
vehicles So goods between the Sandbanks So 
South Haven Point within Poole Harbour. By 
sect. 62, passed for the protection of the Poole 
Harbour Comrs., pltfs. were required to 
establish or acquire So thereafter continuously 
work the ferry by means of a vessel propelled 
by steam on a chain cable system, So by sects. 
62, 97, passed for the benefit of certain land- 
owners, they were required to provide from 
seven o’clock in the forenoon when summer 
time should be in force So from eight o’clock 
in the forenoon at all other times of the year 
until one hour after sunset on every day a 
minimum hourly service of vessels from each 
shore. The two sects, contained provisions 


PART I. SECT, i, 

9 i, A franchise — Under licence from 
Crown .] — ^A ferry is a franchise, that 
no one oan erect without a licence 
from the Crown. It Is pMici juris. Sc 
when a ferry is erected, another cannot 
be erected without a Uccnoo ; the 
Crown has a remedy a quo warranto. 


Sc the former grantee has a remedy by 
action. — SiRAjaaNj Local Board 

(CBtATR>fAN) V, BUDHIflWAR PATNI 
(1930), I. L. R. 57 Calc. 1261.-010. 

PART II. SECT. 1, SUB-SECT. 1.— A. 

so. Extvnguiahment of right of owner 
of Icrwini.)— The general right of the 
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owner of land on either bank of a river 
to establish a ferry for profit must give 
way If it comes in competition with the 
grantee of the Government who has 
previously enjoyed a monopoly under 
hla grant. — Dhanpat Pandey v. Pas- 
put Pratap Sinoh (1981), I. L. R. ^3 
All. 764.— WD. 



enabling Poole Harbour Comrs, & the land- 
ownera respectively to exercise certain powers 
& rights in case pltfs. should cease working 
the ferry or fail to work it continuously & 
efficiently* They established a feiry service 
in accordance with these provisions ; — Held : 
the Act did not confer on pltfs* an exclusive 
right of ferry, & that they were not entitled 
to an injunction restraining defts., who for 
many years before the Act had in fact carried 


Vd. XXIV.— Fsrries. Case $5a — lSla« 

passengers between the Sandbanks & South 
Haven Point without claiming any franchise 
entitling them to do so, from carrying 
passengers bicycles & goods across the mout^ 
of Poole Harbour within or near the UmiiiB 
of pltfs.’ said ferry. — Bournkmoitth-Swan- 
AGE Motor Hoad & Perry Oo. v, Hakvby 
& Hons, [1930] A. C. 649 ; 09 L. J. Oh. 337 ; 
143 L. T. 313 ; 46 T. H R. 439 ; 23 L. G. B. 
361, H. L. 


Part III. — Rights, Duties and 

63. Add, Annotation: — As to (1) Refd. A.-G. v. 
Racecourse Betting Control Board, [1935] 

Ch. 34. 

65. Add, Annotations: — Refd. Layzell v. Thomp- 
son (1926), 43 T. L. R. 58 ; Bournemouth* 
Swanage Motor Road & Ferry Co. t. Harvey 
&; Sons, [1930] A. C. 649. 

66. Add. Annotations : — As to (1) Consd. Bourne* 

mouth-Swanage Motor Road <fc Ferry Co. 

V. Harvey Sons, [1930] A. C. 649. Generally^ 
Refd. Winsford Entertainments v. Winsford 
U. D. C. (1924), 23 L. G. R. 254 ; Yorkshire 
East Riding County Council v, Selby Bridge 
Co., [1925] Ch. 841 ; Bournemouth-Swanage 
Motor Road & Ferry Co. v. Harvey & Sons 
(No. 2) (1930), 144 L. T. 132. 

71a. Exemption from tolls — Crown.] — By a local 
Act of Parliament private landowners were 
authorised to establish & maintain a ferry 
service at Torpoint, Cornwall, across the river 
Tamar, <Sc to charge tolls for its use. Avoid- 
ance of the tolls by the running of any boat 
service for hire in competition with the ferry 
was penalised by the Act, but officers & other 87. 
servants of His Majesty were exempted from 
this provision, & their vessels were allowed 


Liabilities of Ferry Owner. 

free passage between the points served by 
the ferry. By another sect, of the Act, the 
ferry owners & their s accessors were exempted 
from the payment of rates & taxes in respect 
of the ferry. By Ferries (Acquisition by 
Ix)cal Authorities) Act, 1919 (c. 76), deft, 
council became the owners of the Torpoint 
ferry. a summons to determine what, 

if any, officers, men, or other persons in His 
Majesty’s service were entitled to be borne 
free of charge or toll, by the Torpoint ferry : 
— Held : the Crown’s general prerogative of 
exemption from the ipayment of tolls cannot 
be deemed to have been abandoned by im- 
plication, in respect of toUs created by any 
Act of Parliament, either (a) by reason 
merely of the* specific exemption in such Act 
of any class of His Majesty’s aervauts from 
the payment of tolls, nor (6) from the fact 
that the Crown has foregone or curtailed its 
rights in any other direction [e.g. that of 
imposing taxation) elsewhere in such Act. — 
A.-G. V. Cornwall County Council (1933), 
97 J. P. 281 ; 31 L. G. R. 864. 

Add, Annotation : — As to (2) Refd. Bourne- 
mouth -Swanage Motor Road & Ferry Co. v, 
Harvey & Sons, [1929] 1 Ch. 686. 


Part IV. — Disturbance of Ferries and Remedies Therefor, 


109. Add, Annotation : — Generally, Refd. Boume- 
mouth-Swanage Motor Road & Ferry Co. v, 
Harvey & Sons, [1929] 1 Ch. 686. 

160. Add, Annotations : — As to (1) Refd. Metcalfe 
V, Boyce, [1927] 1 K. B. 758. As to (3) Consd. 
Bournemouth-Swanage Motor Road & Ferry 


Co. V. Harvey Sons, [1929] 1 Ch. 086, 
Generally, Refd. Layzell v, Thompson (1926). 
43 T. L. R. 58. 

151a. .]— Layzell v, Thompson, No. 

13a, ante. 


PART IV. SECT. 2. SUB-SECT. 

»b. Proof of acquisition of termini 
sufficient — Proof of origin unnecessary. \ 
\ — IjQ an action by a railway oo. to 
interdict defender from oonreylngr 
passengers for hire across a ferry : — 
Held .• oonvoyanoes from the owners 
of the lands on either side of the ferry 
of their whole rlghte gave pursuers. 


in the absence of any rival title in 
favour of defender, a privfiA fade title 
to sue, without the necessity of 
averring on what their author’s titles 
were founded. — L ondon, Midland & 
Scottish Ry. Co. v. McDonald, [1924] 
S. C. 835.— SCOT. 

PART IV. SECT, 2, SUB-SECT. 4. 

«d. Right of ferry exercised by 


tiers.] — In an action l»y a, railway oo, 
) interdict dofoiider from conveyiniT 
assengors for hire acrosH a ferry - 
eld : a defence that piirnnerB had not 
tercised an exclusive right of ferry, 

1 respect that other persons had, 
ithout protest, ferried paesongers for 
Lre, was imdevant. — London, Mii^- 
kNP & Scorn SH If T. Co. V. M Donald, 
924] S. O. 835.~SCOT. 
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Caie 167, 


ExraLiGnl Escpibb Digest iStnpFiiEiHBiitT. 

Part VI.— Taxation and Rating of Ferries. 

167* AM* Annotation : — Consd. Cadbury Bros., Ltd. v. Sinclair (1933), 103 L. J. K, B. 29. 


FIDELITY INSURANCE. 

See Insurance. 
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FISHERIES 


Part I. — In General. 


2. AM- Annotaiiona : — As io (2) ReM. Peech v. 
Best Q980), 99 L. J, K. B. 637. As io (3) 
Refd. Peech v. Best (1930), 99 L. J. K. B. 637. 

3. Add- AnnotaMon : — Comd. Peech v- Best 
(1930), 99 L. J. K. B. 637, 


Part 11. — Public 

29. AM. Annotation : — As to (2) Retd. The Pager- 60. 
nes, [1926] P. 186. 
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48. AM. Annotaiion : — Refd. Boumemouth- 

Swanage Motor Road A: Ferry Co. v. Harvey 
A Sons (No. 2) (1929), 94 J. P. 10 ; Williams- 
Elhs V. Cobb, [1935] 1 K. B. 310. 


AM. Annotations : — Expld. A FoUd. NichoUs 
V. Ely Beet Sugar Factory, [1931] 2 Oh. 84. 
Consd. Peech v. Best (1930), 99 L. J. K. B. 
537. Consd. Nicholis v. Ely Beet Sugar 
Factory, Ltd., [1936 J Ch. 343. Refd. Wenner 
V. Morris (1935), 79 Sol. Jo. 262. 


Fisheries. 

Add. Annotation : — Refd. The Harkaway, 
[1928] P. 199. 

Add. Annotations Consd. British Trawlers* 
Federation, Ltd. v. London A North Eastern 
Ry. Co., [1933] 2 K. B. 14. Refd. South 
Staffordshire Mines Drainage Comrs. v. 
Elwell (1927), 91 J. P. 153. 


Part ill. — Private Fisheries. 


111. AM. Annotation : — Refd. Secretary of State 
for India in Council v. Pourcar A Co. (1934), 
60 T. L. R. 241. 

173. AM. Annotation : — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 537. 


176. Add. Annotations : — Refd. Abrahams v. Mac- 
Fisheries, [1925] 2 K. B. 18; Roe r, Russell, 
[1928] 2 K. B. 117. 

176a. Fishing rights — Whether part of “ premises 
within Landlord A Tenant Act, 1927 (o. 36), 


PART II. SECT. 1, SUB-SECT. 1.— A. 

9 lii, — — Whether right to 

interfere wUh obstruction.] — Thoagh 
every subject has a common right of 
fishery In the sea, a person In possession 
of a weir built below low water mark 
may maintain trespass against a wrong- 
doer who interferes with his possession, 
though, as against the Crown, the weir 
was wrongfully there. — Wilson v. 
CODYRK & Allinoham: (1888), 27 
N. B. K. 320.-~CAN. 

20 i. Between high low water 

mark—Bffeci of grant of soil.] — The 
fact that the soil between high & low 
water marks has been granted does not 
Interfere with the public right of 
fishery. — W ilson e. Oopyeb & Allino- 
HAM (1888). 27 N, B. E. 320.— CAN. 

PART n. SECT. 1, SUB-SECT. 1.— B. 

40 1. Exclusion of public right — By 
private fishery — Oram by Crown.] — An 
exclusive right of fishery In public, 
tidal Sc navigable rivers may be 
granted by the Crown to private 
ludividuala. — A rjun Kaibarta v. 
Manoranjan Db Bhoxtmib: (1933), 
I. L. R. 81 Cal. 45.— IND. 

PART III, SECT. 1, SUB-SECT. 1.— B. 

109 il. Whether prescrip- 

tive right of fishing from old barms 
e^roisable from new banks.} — Whore 
the right of salmon-fishing had been 
oxeredsed from banks on tne bed of a 
river for more than forty years, but, 
from changes in the river, new banks 
bad been formed, one of which had 
existed for less than that i>eplod : — 
Held : the possession of the* fishings 
from this new bank was only an exer- 
cise of the right of fishing previously 
exercised from the former banks, the 
substantial right of fishing being the 
mattra? to be regarded A not the par- 
ticular stadons from whloh the right 
was exeroli^d.— Eabl op ZBTLand v. 


Tbnnbnt’s Trustees (1873), 11 Maeph. 
(Ot. of Seas.) 469 ; 45 Sc. Jur. 311.— 
SCOT, 

PART m. SECT. 1, SUB-SECT. B. 

180 i. Inland non-tidal lake — Land 
vested in Crown — Rights of owner or 
lessee of land extending to lalce .) — 
McDonald tj. Linton (N. B.), [19261 
3 D. L. E. 779.— CAN. 


PART III. SECT. 3, SUB-SECT. 1,— A. 

k i. .] — By the charter of the 

CJity of St. John, all the lands & 
waters within certain deilned UmitB, 
bounded by low water mark, were 
granted by the Crown to the city, 
with all the rights & privileges 
appurtenant thereto. Including fishing ; 
& to the freemen & Inhabitants of the 
city was granted the sole & exclusive 
privilege of fishing, A erecting weirs 
between high A low water marks : — 
Held : the exclusive right of fishing 
granted by the charter did not extend 
to any part of the sea shore beyond the 
bounds of the city, though it was 
within the harbour of St. John. — 
Wilson v. Codtrk A Ali^ikoham 
(1S88), 27 N. B. R. 320.— CAN. 

PART III. SECT. 8, SUB-SECT. 1.— B. 

164 xl. .1— Little v. 

MoYLKTt. [1929] I. R. 439.— IR. 


the validity ot the documentary title 
relied on, A further contended that, 
by the provisions of Magna Carta, 
the Crown was prohibited from grant- 
ing a several or sol© A exclusive fishery 
in the locus in quo in cose such was not 
exMlng in or before the year 1189, 
A any grant by the Crowd ooiitrair to 
the provisions aforesaid was null & 
void ; that a several or sole A exclusive 
fishery In the locus in quo in or b^re 
the year 1189 did not in fact exist, 
& WM not historically 
that the said dooumen^J of title A the 


historical evidence riven showed that 
the claim to a several or sole A exclusive 
fishery in the locus in ouo was modem 
in orlrin, A dated at the earliest from 
the times of Queen Elizabeth A King 
James I. : — Held ; there was nothing 
in the terms of Magna Carta, o. 16, or 
the writings of ancient lawyers, or the 
judgments in modern oases to support 
the proposition that, whether the 
several fishery was actually in the 
hands of the Crown at the time of the 
death of Henry 11., or In the hands of 
an assignee or feudatory of the Crown, 
or even of an intruder, the oririnal 
act of appropriation must have been 
effected by the Crown itself. — Moore 
V. A.-G., [1920J I. R. 191 ; revsd., 
[1934] I. R. 44.— IR. 


PART III. SECT. 3, SUB-SECT. 2. 

sb. Right of lessee to cut busfies along 
bank necessary for fishing •] — Pltf. by 
indenture under seal, leased to deft, 
for a term of years, with the right to 
renew, pltf.’s land on the E. Biver, 
G. County, for fishing purposes, with 
the right to enter A use the sumo in 
Buoh a way as might be neecssai’y for 
fishing in said river. Damages claimed 
by pltt. were for cutting bushes along 
the bank of the river: — Held: the 
burden of proof upon pltf., the 
right to fish from the bunk of the 
river Involved the right to do such 
cutting as was nceossary for that 
purpose.— McK ken v . Pattillo (1927), 
59 N. S. li. 452.— CAN. 


part III. SECT. 3, SUB-SECT. 3. 
sf. Under Fisheries Act — Effect .] — 
TTe-ld : the licences granted to pltf. 
under Fisheries Act gave him no several 
right of fishery, A be could not there- 
fore succeed in an action for interference 
with the fishery by pollution. — 
FiLLioN V. New Bbunswiok Inter- 
national Paper Oo., 119341 8 D. L. E, 
22 ; 8 M. P. R. 89.— CAN. 
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s. 5.] — Where an incorporeal right, such as a 
right of fishing, is demised along with 
corporeal hereditaments by the same lease, 
& the lessee uses both for the purpose of his 
trade or business, the incorporeal right is 
part of the “ premises within above sect. 
Therefore, on the expiration of such a lease, 
the lessee, if he can show that the compensa- 
tion for goodwill to which under the Act he 
would be entitled would not compensate him 
for the loss of goodwill if he removed to & 
carried on his trade or business in other 
premises, may require a new lease of the 
premises which shall include the incorporeal 
right demised by the original lease. — 
Whttlky V. Stumbles, [1930] A. C. 644 ; 99 

L. J. K. B. 618 ; 143 L. T. 441 ; 46 T. L. E. 
556 ; 74 Sol. Jo. 488, H. L. ; affg, S. C. 
8ub nom. Stumbles v, Whitlev, [1930] 1 
K. B. 393, C, A. 

278. Add Annotation : — Reid. Cleobury Mortimer 
Rural District Council v, Childe, [1938] 2 
K. B. 368. 

289. Add. Annotation : — Refd. Nicholls v. Ely 
Beet Sugar Factory, Ltd., [1936] Ch. 343. 

312a, & arrest of angler — Outside Umlts of 

fishery — Reasonable belief that angling within 
limits.] — Defts., servants of P,, apprehended 
pltf. while fishing in the night-time near the 
moiith of the river O., in Carnarvonshire, in 
which river P. had a several fishery. In an 
action of trespass for this arrest, defts. gave 
much evidence to show that P.’s fishery 
included the place where the pltf. was 
apprehended. The jury, however, defined 
the limits of the fishery so as to exclude that 
place by a few yards ; but they also found 
that P. & defts, believed that it included that 
place : — Held : defts. were entitled to the 
protection of the 7 & 8 Geo. 4, c. 29, ss. 35 
& 63. — Hughes v. Buokland (1846), 15 

M. & W. 346 ; 3 Dow. & L. 702 ; 16 L. J. Ex. 
233 ; 7 L. T. O. S. 91 ; 10 J. P. 726 ; 10 
Jut. 884 ; 153 E. E. 883. 

318. Add. Annotation : — Refd. Nicholls v. Ely 
Beet Sugar Factory, Ltd., [1936] Ch. 343. 


843a. No pecuniary damage.] — Pltf, was 

the owner of two several & exclusive fisheries 
in the River Ouse b9low Ely. Defts. carried 
on the business of beet sugar manufacturers 
at a factory abutting on the Ouse some miles 
above pltf.’s fisheries. Pltf. alleged that in 
the course of defts.’ manufacturing operations, 
& in particular from Sept. 1933, to Jan. 1934, 
following the beet harvest, large quantities 
of refuse A? effluent were discharged from the 
factory into the river, & by reason of that 
he had suffered damage & his fisheries had 
been prejudicially affected. He claimed an 
injunction accordingly & damages. At the 
hearing evidence was also given as to injury 
to the fisheries between Sept. 1934, & Jan. 
1935 : — Held : disturbance of a several 
fishery is an invasion of a legal right, & in such 
a case it is not necessary to prove pecunia|ry 
loss, but the injury to the legal right carries 
with it the right to damages ; but pltf, had 
failed to show that the injury to his fisheries 
had been caused by the acts of defts. — 
Nicholls v. Ely Beet Sugab Factory, 
Ltd., [1936] Ch. 343 ; 105 L. J. Ch. 279 ; 154 
L. T. 531 ; 80 Sol. Jo. 127, 0. A. 

353a. .J — In May & Oct. 1922, some dead 

fish were observed in a river, at a spot below 
that from which a drain-pipe leading from 
certain gasworks entered the river. Samples 
of the effluent from this pipe were taken on 
each occasion, which, on analysis, were found 
to contain matter highly poisonous to fish. 
The owner of the fishing rights over that part 
of the river affected commenced an action 
for an injunction & damages against the 
owners of the gasworks : — Held ; it was 
satisfactorily proved that the effluent from 
the gasworks was, on each occasion, the 
cause of the death of the fish, & pltf. was 
entitled to an injunction & damages. — 
Granby (Marquis) v. BAKEWELii Urban 
District Council (1923) 87 J. P, 106 ; 21 
L. G. R. 329. 

854. Add. Annotation : — Expld. & Distd. Nicholls 
V. Ely Beet Sugar Factory, Ltd., [1936] Ch. 
343. 


Part IV. — Fisheries in relation to Navigation. 

856. Add, Annotation: — Aa to (2) Refd. The i Otarama, [1927] P. 93. 

Carlgarth, The Otarama, [1027] P. 93. 368. Add. Annotation As to (2) Refd. The 

366. Add. Annotation : — Reid. The Carlgarth, The I Carlgarth, The Otarama, [1927] 1^, 93. 


PART in. sect. 8, SUB-SECT. 4. 

d I. Extent of rights acgtiired .] — 

Held : the right which may be acquired 
bjr possession of forty years on a want 
of salmon-dshlngs pertaining to lands 
situated on one side of a rlrer (a) is not 
limited to the fishings in that part of 
the river ?rhlch is ex adverso of the 
lands ; Sz (h) may extend to fishings 
beyond the medium fUum of the river, — 
Earl op Zetland t>. Tbnnent*s 
Trustees (1873), 11 U&cph. (Ct. of 
Sess.) 469 ; 45 Sc. Jur. Sll.—SCOT. 

PART m. SECT. 4, SUB-SECT. 2. 

sh. Own^erahip of land abutting on 


fiver — Tenant at will .] — A person in 
posaosslon ot land bordering on a non- 
tidal river, as a tenant at wiU of the 
owner, is entitled to be treated as a 
riparian owner, so far as regards the 
right of fishing. — Phair v. Venning 
(1882), 22 N. B. R. 362.— CAN. 

PART ni. SECT 5, SUB-SECT, 1.— A. 

in i* — — ,1 — Lfttls v. 

Motlett, 11929) I. R. 4^— IR. 

PART III. SECT, 6, SUB-SECT. 2.— C, 

c 1 . Centuries.] — ^Moore v. 

A.-G., (19293 I. R. 191.— IR. 


PART III, SECT. 7. 

286 i. Rigid of U)ay — <&! right to repair 
embankmems .] — Where right of fishery 
had been granted in respect of two 
pieces of land, smrounded on all sidet* 
by embankment, & described In the 
loose as “ h/teri jami Mkar — Held : 
the expression rights over fisheries ’ 
to be found In Bengal Tenancy Act, 
s. 193, includes, also, the user of land 
for the purpose of fishing or for the 
purpose of repairing embankments In 
the interest of fishing. — Nani Lal 
Mandal r. Prita Nath Ray (1929), 
I. L. R. 66 Calo. 1170.— IND. 
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Part V.— Statutory Enactments relating to Salmon and 

Freshwater Fisheries. 

887, Add, Annotation: — Refd. Forth Conservancy Board v, I. R. Comrs.» [1931] A. C. 640, 

Part VI. — Statutory Enactments relating to Salt Water 
Fisheries and Sea Fishing. 

485. Add, Annotation : — Refd. Everton v. Walker 1 497a. Jurisdiction of superintendent — When 

(1927), 137 L. T. 594. j arising.] — Pltfs,, who were tho owners of a 


PART V. SECT. 1, SUB-SECT. 2. 

0 i. Potver to restrict fishing for 

salmon — Riparian ovmers on non- 
tidal river.] — Puajr v. Venning (1882), 

22 N. B. 11. 362.— CAN. 

0 li. Riparian owners on 

estuary — Titles acquired prior to July, 
1807.] — Delaney v. McDonald (1883), 

23 N. B. R. 139.— CAN. 

PART V. SECT. 3. 

g i, To seise nets.] — Ontario 

Game & Fisheries Act, s. 6 (5), makes it 
the duty o< every overseer to seize all 
note used contrary to tho rejnilationa, 
& sect. 80 of the Dominion Act makes 
a similar provision ; by s. 5 of the 
Dominion Act the Governor In council 
is empowered to appoint fishery 
officers, & by order in council the 
Provincial officers are in substance 
made Dominion officers. — S ero v. 
GaDLT (1921), 60 O. L. H. 27; 64 
D. L. R. 327.— CAN. 


PART V. SECT. 5. SUB-SECT. 1.— 
D, (a). 

8k. Within two hundred yards of weir 
— Weir used for supplying water to mills, 
factories, or for navigation^ — Fisheries 
(Ir.) Act, 1860 (c. 88)^8. 37.] — Ireland 
V. Qutrke, [1928] I. R. 231.— IR. 

si. Keeping purse-seine open.] — H. v. 
McPherson (B. C.), [1929] 2 W. W. H. 
141 ; 51 Can. Grim. Gas. 419.— CAN. 

PART V. SECT. 6, SUB-SECT. 3. 

n I. .] — The owners of a 

bag-net fishery duly removed the 
leaders of their bag-nets during the 
weekly close time. In spite of this, 
they caught 165 salmon during eleven 
successive weekly close times : — Held 
the owners were guilty of a con- 
travention of Salmon Flshorios (Scot- 
land) Act, 1868 (c. 123), 8. 15 (2). 
In respect that compllauco with bvo- 
iaws did not avoid the duty of obsorvlug 
the statutory prohibition against 
fishing for or taking salmon during the 
weekly close time. — Aberdeen Har- 
bour C 0 MR 8 . V. Stott, [1927] S. C. (J.) 
35. — SCOT. 

PART V. SECT. 1, SUB-SECT. 1. 

sp. Election of conservators— Validity 
of proxy.] — A proxy to vote at the 
next election does not suflaolently 
“ specify ** the day of the meeting at 
which such proxy Is to be available 
within Stamp Act, 1870 (c. 97). s. 102 
(1).— R. V. M'Inerney (1891), 30 

L. R. It. 49.— ir. 

PART V. SECT. 6, SUB-SECT, 1. 

sr. Dviy to erect T'oting in tail race 
of mill — Although hanks of adjoining 
owner affected,] — Deft- was fined at 
petty sessions for failing to erect a 
grating or lattice across the toil race 
of his mil] at a point where the tall race 
TO:entere the river ** F.” Tho river 

F.” is a rivet In which there are 


salmon. For a certain distance before 
& at the point where the tall race re- 
enters this river it is bounded on both 
sides by lands that belong to an adjoin- 
ing owner, & not to the deft., the 
owner of the mill. There was no grating 
or lattice on the tail race where it 
diverged from or re-entered tho river : 
to construct the grating or lattice, it 
would be necessary to erect piers that 
would project into the banks, on the 
side of the tail race, the property of 
the adjoining owner. Deft, had started 
the necessary work of erecting the 
grating, but had abandoned it in conse- 
quence of the objection of the adjoin- 
ing owner to any trespass on his lands. 
Deft, had the use of tho tall race from 
the moment it left Ms own lands until 
it reached the river : — Held : deft, was 
imder a statutory obligation by 5 & 6 
Vlct. c. 106, 8. 76, to erect the grating 
oven though it entailed an inter- 
ference with the banks of the adjoining 
owner, — R. (Stewart) v. Recorder 
& JJ. FOB Londonderry, [1930] N. 1, 
104.— IR. 


PART V. SECT. 9. 

sw. Action against Crown servants — 
Jurisdiction of Excfiequer Court .] — At 
Livingstone’s Cove, Nova Scotia, is a 
breakwater owned by the reap., to 

S rovlde a shelter for boats of shallow 
raught. In this cove suppliant had 
set a salmon trap net under licence 
from the Department of Marine & 
Fisheries. Dredging operations were 
being oarried on in the vicinity of the 
breakwater by the Department of 
Public Works under the supervision 
& direction of one of Its officers. The 
tug A., hired by resp., whilst moving 
a loaded scow to the dumping grounds 
came into contact with suppliant’s 
net, seriously damaging the same. 
The action was to recover the value, 
or cost of repairing the net & the loas 
of the use thereof for about one month : 
— Held: the master & crew of the 
tug A,, the crow of the soow, & the 
master & crew of the dredge were 
servants of the Crown employed upon 
a public work within sect. l9o of 
Exchequer Ot. Act, & the ot. had 
jurisdiction to hear & entertain the 
action. On the evidence, the net in 
question was not an interference to 
navigation within sect. .33 of Fisheries 
Act, 1927, & the master of the tug 
A., was negli^nt In moving the scow 
as & when he did ; suppliant was 
entitled to damages for the injury 
caused to his net & damages for tho 
loss of the nse of his not. — MAf^oN v. 
R.. [1938] Ex. O. R. 1 ; affd., [1933] 
S. 0. R. 332 ; 4 D. L. R. 309.— CAN. 


PART VI. SECT. 1. SUB-SECT. 4. 

sz. Order to proceed to nearest port — 
Onus of proof as to port.] — The master 
of a trawler, who had refused to comply 
with a direction to procseed to Storno- 


way given by a British sea fishery 
officer, was charged with contravening 
Sea Fisheries Act, 1883 (c. 22), s. 14 (2). 
Stornoway was not the nearest port 
to the place whore the direction was 
given, & the prosecutor made no 
attempt to prove that it was the most 
convenient port : — Held : the fact 
that a sea fishery officer directed 
accused to go to Stornoway raised a 
strong presumption that tStornoway 
was the most convenient port within 
Sea Fisheries Act, 1883, s. 12 (8) ; it 
was opon to accused to rebut that 
presumption : &, as accused had not 
been allowed to cross-examine the 
prosecution witnesses on the question 
of convenience, it was impossible to 
hold that he ought to have been oon- 
vlctod. — ^Mackenzie v. Jinks, [1934] 
S. C. (J.) 48.— SCOT. 


PART VI. SECT. 2. SUB-SECT. 1.— A. 


r i. Grant of licence — Validity of 

regulations.]— Sect, 69a of the Fisheries 
Act provided, among other things ; 
that, under licence from the Minister a 
vessel registered as a British ship in 
Canada & owned by ** a Canadian or 
a Canadian co. with its principal place 
of business in O-nada,” is allowed to 
use an “ otter ” or other similar trawl. 
Moreover under this Statute, rules & 
regulations might be made by Order 
in Council, & the same were made 
providing that such licence could be 
granted only to Canadian built ” 
vessels. & that after Apr. 1932, none 
but such would be eligible for licence, 
& further providing that after Apr. 1, 
1930, a Uoence fee of one cent a pound 
on the fish caught should be payable. 
This fee In the case of deft, would 
amount to between $130,000 to 
$1 50,000 a year : — Held : as the 
regulations ignore the statutory limita- 
tion to British ships registered in 
Canada or owned by a Canadian, etc., 
& fix as the condition upon which the 
licence would issue that such ships bo 
Canadian built, & such condition being 
obviously beyond the scope of tho Act, 
& the delegated powers, such i-ogula- 
tions are ultra vires, unenforceable, null 
& void.— R. V. National i’isn Co., 
Ltd., [1931] Ex. C. 11. 75.— CAN. 


em. Prohibition against nse of nets — 
Accused cluirged as “ nvasUr or person 
in charge — No evidence that accused 
on hoard. ] — Held : aa there was no 
statutory provision making the master 
of a vesHOl liable, as such, for a eon- 
travontlon of the byedaw, &, as the 
byO'law might bo contravened i)y 
“ ary person,” the prosecutor was 
bound to prove that tho accused was on 
board the vessel at the time. — S hiach 
rFARQUHAR, 11929] S. C. (J.) 88.- 
SCOT. 


PART VI. SECT. 2. SUB-SECT. 1. — C. 

fo. ProhiMiion against use of crayfish 
pots— Condemnation of boat ^ api^- 
tenances — Failure to summon joint 
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steam fishing boat, brought an action in the 
county ct. against deft., who was a member 
of the crew of the boat, claiming a sum as 
money lent by them to deft. Deft, alleged 
in defence that the sum claimed had been 
paid to him as wages ; further, that the 
county ct. had no jurisdiction, the question 
between the parties being a dispute con- 
cerning wages within Merchant Shipping 
Act, 1894 (c. 60), s. 887, which could only be 
de^t with by a superintendent thereunder. 
At the trial it was found as a fact that the 
sum claimed had been lent to deft., & that 
there was no real dispute concerning w^es : 
— Held: (1) the county ct. had jurisdiction 


to entertain the action notwithstanding the 
section, inasmuch as that ot. had all along had 
jurisdiction to entertain an action for money 
lent & the section did not either expressly or by 
implication exclude that jmdsdiction ; (2) the 
jurisdiction of the superintendent under the 
sect, did not arise until a party to the dispute 
called him to decide it, & here no party had 
called upon him to do so.--Stuele;y v, 
POWBIX, [1930] 1 K. B. 677 ; 99 L. J. K. B. 
197 ; 142 L. T. 484 ; 46 T. L. E. 286 ; XB 
Asp. M. L. 0. 97. 

497b. Jurisdiction of county court. 

r, Powell, No. 497a, ante. 


Part VII —Whale and Seal Fisheries. 

607. Add, Annotation: — Refd. The Humorous, 508. Add, Annotation: — Refd. The Humorous, 
The Mabel Vera, [1933] P. 109. The Mabel Vera, [1933] P. 109. 


owners. Fisheries Comrb. v. Bu’rroN , 
(1925), 21 Tas. L. R. 8.— AUS. 

PART VI. SECT. 4. SUB-SECT. 4. 

sp. Bounty — Time of service on ship-^ 
Reflations of DecetnlieT 10, 1897.]— 
Snow v, R. (1907), 11 Exob. 0, R. 164. 
-CAN. 

PART VI. SECT, 6, SUB-SECT. 1. 

hi. .]—(!) To justify an 

entry by a foreign fishing vessel Into 
CJanadlan territorial waters on the 
ground of stress of weather.** the 
weather must be such as to produce in 
the mind of a reasonably competent 
& skilful master, possessing courage & 
flrnmess, a well grounded bond fide 
apprehension that if he remains outside 
such waters he will put In jeopardy his 
vessel & cargo. In each case the 
queatlona whether the master fairly 
k honestly on reasonable ground 
believed it necessary to take shelter, 
& whether he exercised reasonable 
skill, oompetenoe & courage in the 
clroumstances, are questions of fact 
for the tribunal whose duty it is to 
find the facts. 

(2) The Convention of Oct. 20, 1818, 
between Groat Britain & the United 
States, respecting fisheries k boundary 
lines, did not apply to the I’aclfic 
waters so far as fisheries were con* 
conioci, k therefore could not be avail- 
able as justification for the entry In 
question.— The May v. K., [1931] 
S. C. R. 374 ; 3 D. L. R. 15.— CAN. 

h ii. .] — ( 1 ) 7o justify, as 

against incurrence of penalty under the 
Customs k Fisheries Protection Act, 
R, S. C., 1927, s. 10, a foreign fishing 
vessel entering Canadian territorial 
waters on the ground of ** stress of 
weather,** there must bo such a con- 
dition of atmosphere k sea as would 
produce in the mind of a reasonably 
competent k skilful mast;er, possessing 
courage k firmness, a weD groimdea 
bond fide apprehension that If be 
remains outside such waters he will 
put in Jeopardy his vessel & cargo. 


A want of bona fidea would abrogate 
any right or privilege to shelter given 
by the statute. Further, weaknesses 
in a vessel may be such, as instanced 
in certain respects in the present case, 
as, e.g,, glass of inetdequate thickness 
in pilot house windows a small height 
from the sea, constituting a special 
danpr from waves, that any distress 
arising from them should be deemed 
a distress created by the owner or 
master himself. 

(2) The Convention of Oct. 20, 1818. 
between Great Britain k the United 
States, respecting fleberios & botmdary 
lines, has no application to Canadian 
territorial waters on the Pacific Coast, 
so far as fisheries are concerned. Even 
if it had, deft, vessels could claim no 
privilege under it, as the only permission 
to take shelter in Canadian waters 
mven by the proviso to art. 1 thereof 
is permission to enter “ bays or 
harbours/* & the place where they 
were seiaed was not shown to be a bay 
or harbour.— The Queen City v, Ii., 
The Tidlie M. v, R. ; The Sunrise v. 

R. , (19311 S. C. R. 387 : [19311 3 
D. L. R, 147 ; affg„ 43 B. C, R. 494.— 
CAN. 

h iii. The N, S. entered 

the port of North Sydney, from the 
fishing groimdfl off Ingonish, N. S., 
for the alleged purpose of effecting 
repairs to her engines. On the same 
day, after effecting certain repairs & 
after clearing outwards, her master 
purchased 54 tons of ice from a local 
dealer, without licence or permit. 
The N, S. was shortly afterwards seized 
for an infraction of sect. 10 (c) of 
Customs k Fisheries Protection Act : 
— Held: though an American vessel 
may, under Ftsheries Treaty, 1818, 
enter a CJanadian port for the purpose 
of making repairs therein, this did not 
render lawful the act of her master 
in purchasing ice as aforesaid, con- 
trary to the provision of Customs k 
Fisheries Act, k the vessel was law- 
fully seized k forfeited.— R. v, Auxi- 
DIARY Fishing Schooner Natalie 

S. , (19321 Ex. C. R. 155.— CAN. 


PART VII. SECT. 2. 

b i. Division of proceeds-— 'Ship^ 

wrecked sailors on ^ard sealer .] — 
Connell v, Rorkb (1859), 4 Nfid. 
L. R. 394.— NFLD. ^ 


PART Vni. SECT, 1. 

a i. .] — Deft, was convicted 

by a district justice of an offence under 
fisheries Act, 1924, but the district 
JuBtioe omitted to order a forfeiture 
of the fish as required by the Act 
Held: the omistdon Invalidated the 
conviction, — Tangney v, Kerry 
County District Justice, [1928] 
I. R. 368.— IR. 

ail. ^-.]— O’S. was also con- 

victed at the same time on another 
summons for unlawfully using a net 
for the purpose of taking salmon or 
trout in the said tidal waters without 
being duly licensed, contrary to 13 k 
14 Viet. 0 , 88, s. 12. That section pro- 
vides for such offence a pecuniary 
penalty, k also the forfeiture of the 
not used. The district justice *8 con- 
viction on this summons did not order 
the forfeiture of the net. It was the 
same net the forfeiture of which was 
ordered by the justice in the other 
conviction ; — Held : the conviction 
was bad for not ordering the forfeiture 
of the net, notwithstanding the fact 
that its forfeiture was ordered by the 
otlier conviction. — The state 
(O’Sullivan) v. Circuit Court Judge 
OF Cork, [19311 1. R- 733.— IR. 

sg. Fishing quahangs withoui licence.] 
—Fine for fishing quahangs without a 
licence reduced bemuse of mitigating 
ciroumfitaneofl. — G illis v. R., [19363 1 
D. L, R. 769 ; 65 Con. 0. 0. 127.— CAN. 


PART VIII. SECT. 6. 

626 i. General rule — Jurisdiction 
ousted,}— TU (Moore) v. O’Hanrahan, 
[1927] I. R. 400.— IR. 

m i. .]— R.n. Harran (1912), 21 

0. W. R. 951; 8 0* IV. N, 1107 ; 3 
D. L. R. 758,— CAN. 
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FOOD AND DRUGS. 


Part II. — Adulteration and Impoverishment. 

of Food <Sh Drugs Acte, 1875-1027, are consolidated by Food cfc Drugs {Adulteration) Act, 

1928 (c. 31). 


76. Add. Annotation : — ^FoUd* Bowker v, Wood- 
rofte, Bowker v. Premier Drug Co. (1027), 96 
L. J. K. B. 750. 

7S. Add. Annotation : — As to (2) Apld, Bowker v. 
Woodroffe, Bowker v. Premier Drug Co, 
(1927). 96 L. J, K. B. 750. 

78a. — ( 1 ) Where a person is charged 

with selling to the prejudice of a purclxaser an 
article of food which is not of the nature, 
substance <fe quality demanded, & the article 
is one for which there is no recognised 
standard of quality, it is the duty of the ct. 
to fix a standard, in the sense of having regard 
to a minimum below which the article must 
be regarded os deficient. 

(2) Where an analyst expresses in a 
certificate an opinion as to the quality or 
genuineness of an article, the ct. must accept 
it, if uncontradicted. 

(3) A wholesale merchant cannot be con- 
victed of aiding & abetting a retailer, if the 
wholesaler was not present when the retail 
sale complained of took place, nor if there is 
no evidence that he knew the composition 
of the article. — Bowker v. Woodroffe, 
Bowker v. Premier Drug Co., [19281 1 

K. B. 217 ; 96 L. J. K. B. 750 ; 137 L. T. 
347; 91 J. P, 118, 43 T. L, R. 510; 25 

L. G. R. 300 ; 28 Cox, C. C. 397, D. O. 
Annotation: — As to (3) Refd. Gough v, Rees (1929), 46 

T. L. R. 103. 

98a. Liability of wholesaler — Sale by retailer.] — 

Bowker v. Woodroffe, Bowker v. Premier 
Drug Co., No. 78a, ante. 

101. Add. Annotation: — As to (1) Held. Orpen v. 
Haymarket Capitol, Ltd. (1931), 145 L. T. 
614. 

135, Add. Citaiions : — 23 L. G. R. 15 ; 27 Cox, 
C C 672 

140. Add. Citations 23 L, G. R. 22 ; 27 Cox* 
C. C. 678, D. C. 

Add. Annotation: — As to (2) Refd. Preston 
V. Grant (1924), 94 L. J. K. B. 125. 

147. Add. Annotation : — As to (1) Refd. Bowker v. 
Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 750. 

148. Add. Annotation : — Refd. Bowker v. Wood- 
roffe, Bowker v. Premier Drug Co. (1927), 
96 L. J. K. B. 760. 


150. Add. Annotation : — As to (1) Consd. Bowker 
V. Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 750. 

150a. Absence of recognised standard.]— 

Bowker v. Woodroffe, Bowker v. Premier 
Drug Go,, No, 78a, ante. 

169a. Vinegar.] — Preston v. Jackson (1928), 73 
Sol. Jo. 712. 

174. Add. Annotation : — ^FoUd. Bridges r. Griffin, 
[1926] 2 K. B. 233, 

187. After this case insert ** Addition of colouring 
matter to milk.] — See No. 218a, 

198. Add. Annotation : — Refd. Woolwnrth & Co. 
V. Potiier (1935), 33 L. G. R. 527. 

217a. Warranty on order form — Order form re- 
tained by seller,] — By Pood & Drugs (Adul- 
teration) Act, 1928 (c. 31), s. 29 (1), it is a 
defence on a prosecution for soiling drugs not 
of the natuj‘e, substam^e or quality denianded 
by the purchaser for deft, to prove (hat he 
purchased the drugs as being of the nature, 
substance & quality so demanded &: with a 
written warranty to that effect & tJiat he had 
no reason to believe at the time he sold t.he 
dinigs that they were otl)erwise, & that ho 
sold them in the same state as wlitui he bought 
them. Applts. gave an order for dinigs on 
an order form specifying that the goods were 
ordered on the condition that the suppliers 
warranted them to be of the nature, sub- 
stance & quality described in the order. The 
suppliers placed their initials on the order 
form & in due course delivered the goods, 
retaining the order form in their own pos- 
session : — Held : the initialled order form 
was a written warranty vathin sect. 29 (1), 
notwithstanding that it did not come into 
the possession of apiilts. until after the 
prosecution had been instituted. — ^Wool- 
worth (F. W.) & Co., Ltd. v. Pottier (19.35), 
80 Sol. Jo. Ill ; 33 L. G. R. 527, D. C. 

218a. Milk adulterated with colouring matter.] 

— The defence that he purchased the m Ok 
with a written warranty is not available 
to a vendor of milk adulterated by the 
addition of colouring matter contrary to 
Milk & Dairies (Amendment) Act, 1922 
(c. 64), B. 4, which neither includes such a 


PART IL SECT. 2, SUB-SECT. 4,— 
B. (0). 

r i, ^.3 — Under the Sale of Food 

& Drugs Aoia the oertldcate of a publio 
ancOyOT is primd fade but not oon- 
olusivo evidenoe.—ToDD v. Ooohbanb 
(X 9bl), 38 Sc. L. R, 801.— SOOT. 

PART IL SECT. 3, SUB-SECT. 3.— 
B. (t). 

lOl tt. Soto bv sermnt or 

aaeni(.]— ‘To prove a limited oo. guilty 
of the oSenoe seUinfiT on article 
which doea not conform with the 
ngolations made under Food Sc 
Drugs Act, 1908. it must be shown 
that the sale was made on its behaff 
by a servant or ag ent who bad 
authority to seU. mere a was 
xo^e' by a servant who had no 


authority to seU anything. It was held 
that the sale did not constitute an 
ojffence by the oo. — M itton v. R. G. 
Look & Oo.. Ltd., (19281 S. A. S. R. 
444.— AUS. 

PART IL SECT. 8, SUB-SECT. 8.— 
O. (a). 

110 IIL Whether yroperty passed 

---Food db Drugs Act, 1908, ss. 5, 22. J— 
Walters v. Mitton, [19261 S. A. S. R. 
261.— AUS. 

PART IL SECT. 3, SUB-SKOT. 8.— 
C. (b) iv. 

142 I. Notice not seen by pur- 

chaser-— Onm of Whom an 

article of food expo^ for beam a 
iabel Indicating that it does oot con- 
form to the statutory standard of 


genuineness: — Held: tbe neller nuisj 
prove that the of the label 

wore brought to tbo notice of <.be pnr- 
ohaser. — Pattuiwov v . FI^ dlay, 
[192.')] S. 0. (J.) SCOT. 

PART II. SEC'L 3.^ ^SUB-SECT. 3.— 

sd Coffee,. ] — K . b a vi ng asked accu^d 
f jr ooffeo, received a mixt^* contaimug 
at least 67 per cent, of chicory. ben 
he asked for cofCce K. expected to get 
an addition of cbiooiy aceorcling to 
commercial usage • wbat K. 

got was substantially ohiooi^ contain- 
ing an addition of some coffee, & the 
commodity was not of the nature, 
substance & quality demoded,— 
MooDLBT V. R, (1927), 48 N. L. R. 
396.— S. AP, 
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defence nor contains any provision that it 
is to be read with any Act containing such 
a defence. — Rebman v, Knapp (1925), 134 
L. T. 224; 90 J. P. 7 ; 42 T, L. R. 131 ; 24 
L. G. R. 42 ; 28 Oox, C. 0. 117, D, O. 

243a. What amounts to.] — Applts., who manu- 
factured an article called R.*s rum & 
butter toffee,** supplied it to a confectioner 
with a warranty, & on analysis it was found 
to contain rum & butter, & coconut fat. 
On a summons against applts. for giving a 
false warranty there was evidence that 
toffee made partly with coconut fat had been 
sold for years as ** rum & butter toffee.** 
The justices convicted applts. ; — Held : the 
description “ butter toffee ** implied that no 
fat, except butter, was used in the manu- 
facture, & the con\dction must be aflarmed. — 
Riley Brothers (Halifax), Ltd. v. Hallt- 
MOND (1927), 44 T. L. R. 238, D, 0. 

261a. Proceedings against previous seller — 

Previous analysis before proceedings against 
retailer.] — An inspector appointed under the 
Sale of Pood & Drugs Acts bought a sam^e 
of ground ginger from a retaO shop. He 
complied with the provisions of Pood & 
Drugs (Adulteration) Act, 1928 (c. 31), s. 18, 
with regard to the division of the sample into 
three parts, delivering one part to the seller 
& having an analysis made. Upon analysis 
the ground ginger was found to contain an 
added preservative, contrary to the pro- 
visions of the Public Health (Preservatives, 
etc., in Pood) Regulations, 1925. The 
retailer was convicted upon an information 


charging him with' the sale of the ground 
gmger to the prejudice of the purchaser under 
Food & Drugs (Adulteration) Act, 1928 (c. 31 ), 
s. 2. Subsejiuently, proceedings were com- 
menced against the previous seller of the 
ground ginger for wilfully neglecting to obey 
the Public Health (Preservatives, etc., in 
Food) Regulations, 1926, by selling the 
ground ginger to the retailer. No further 
sample was taken of the ground ginger & no 
further analysis made. No part of the 
sample that was taken in the first instance 
was sent to the previous seller of the ground 
ginger. The magistrate refused to convict 
on the ground that the provisions of sect. 18 
of 1928 Act had not been complied with : — 
Held : the magistrate was wrong in holding 
that compliance with the formalities pre- 
scribed by sect. 18 of 1928 Act was a con- 
dition precedent to the institution of pro- 
ceedings against the previous seller for a 
sale to which art. 7 of the Regulations of 
1926 applied. When the formalities pre- 
scribed by sect. 18 of 1928 Act with regard 
to taking of sample, division & analysis had 
been complied with in proceedings as between 
the purchaser & the retailer, there was no 
necessity for those formalities to be repeated 
when proceeding were subsequently taken 
against the previous seller under art. 7 of the 
Regulations of 1926. — Twynham v. Bad- 
cook, [1932] 2 K. B. 549 ; 101 L. J. K. B. 765 ; 
147 L. T. 36 ; 96 J. P. 219 ; 48 T. L. R. 389 ; 
30 L. G. R. 239 ; 29 Cox, C. C. 448. 

283. Add, Annotation : — Aa to (3) Retd. Conn v, 
Turnbull (1926), 89 J. P. Jo. 300. 


Part Mi. — Sale of Unwholesome Food. 

358. Add. Annotation : — Reid. Prome United Breweries Co. v. Bath JJ., [1926] A. C. 686, 


Part V. — Particular Articles of Food. 


414a. Exposure for sale — What amounts to.] — A 

baker was delivering bread from an open car ; 
after completing his roimd, while he was on 
his way back to the bakehouse, he was 


stopped by an inspector, who weighed the 
remaining loaves & found a deficiency : — 
Held : there was both an offering & an ex- 
posure for sale of the bread left in the car, 


PART II. SECT. 6. SUB-SECT. 1.— A 

0 I. .] — Where, under 

Food & Drugrs Act, 1899 (o. 51), s. 2, the 
Local Govt. Board, or Board of Agri- 
culture, through their officer, procure 
samples of an article of food (e.g. 
margarine) for analysis, &: communi- 
cate the certified result of the analysis, 
when made, to the secretary of the 
local authority, the secretary of the 
local authority may, without any 
special resolution, transmit such certi- 
ficate to the insp^or appointed under 
Food & Drugs Act, 1875 (c. 13) ; & 
he without antecedent authorisation 
may prooeed in his own name to 
prosecute for any penalties to whioh the 
vendor may be liable. — Connor v. 
ButUN, [1902] 2 I. R. 669.— IR. 

PART II. SECT. 6, SUB-SECT. 4.— A. 

sf. When returnable — Under HeaUh 
Act, 1919, 8. 262 (d).] — The provision 
in above section, that where any 
moseontloD or prooeoding under 
Part XII. of the Act relates to any 
food, drug or substance, the summons 


** shall not be made returnable In less 
than fourteen days from the day on 
which it is served,*' means that such 
summons Is to be ** returnable in not 
less than fourteen clear days ** from 
such date. — Downes v. E^kshnet, 
[1928] V. L. R. 64 ; [1928] Argus L. R. 
6.— AUS. 

PART III. SECT. 2, SUB-SECT. 1.— D. 

] i. Supply of milk to hoarders 

by hoarding -houee keeper.] — The supply- 
ing of milk by a boarding-house keeper 
to boarders for use with meals does not 
constitute a sale within the meaning 
of the Pure Pood Act, 1908. — Patton 
V. Mould (1931), 48 N. S. W. W. N. 
158.— AUS. 

flg. Article sold — Mens rea — Whether 
knowledge of disease necessary .) — Held / 
there was no evidenoe on which the 
magistrate could find that deft, sold 
meat affected by tuberculosis, knowing 
at the time that it was so affected, & 
the conviotJon should be quashed. — 
Dixon c. Sbiler, Ex p, Seiler, [1928] 
S. R. C. 93.— AUS. 

6 


EPARTAV.ISECT. 2, SUB-SECT. 6. 

si. Exposure of several loaves — 
Whether separaie offences,] — Sale of 
Food (Weights & Measures) Act, 1926, 
s. 3, enacts that “a person shall not 
... in exposing or offering any article 
of food for sale, medee any misrepre- 
sentation ... or commit any other 
act calculated to mislead the purchaser 
or prospective purchaser, as to the 
weight or measure of the article." 
Sect. 11 (3) renders a person con- 
travening sect. 3 liable to a fine not 
exceeding in the cjase of a first offence 
five pounds " : — Held : in the case of 
a first offence, a shopkeeper, who had 
exposed for sale at the same place & 
time twenty-five loaves defloient in 
weight, had committed not one, hut 
twenty-five offences, for each of 
w'hioh he could be penalised, &, accord- 
ingly, a penalty of ^25 imposed by the 
magistrate was within his powers. 
Semble : in the circumstances, each of 
tbe offences would fall to be regarded 
as a first offence. — ^Montrose Co- 
operative SooiETT V. Marr, [1936] 
S. 0. (L) 69.— SCOT. 
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since, when the journey started, it was 
uncertain which, if any, loaves would remain 
unsold, & they were taken for the purpose of 
being sold if customers required them. — 
Keating v, Hoawoop (1926), 135 L. T. 29; 
90 J. P. 141 ; 42 T. L. R. 472 ; 24 L. G, B. 
802 ; 28 Cox, O. C. 198, D. C. 

439a. Protection of employer under Sale of Pood 
(Weights & Measures) Act, 1926 (c. 68) — 
When apphcaWe.] — (1) Held: the language 
of Sale of Food (Weights & Measures) Act, 
1926 (c. 63), s. 12 (2), has no relation & do^ 
not apply to a case where a defect of deft. *8 
machmery or a default of an employee under 
deft.'s control is the cause of the deficiency. 
This sub-sect, deals with the case where the 
deficiency is due to a bond fide mistake or 
accident or other causes beyond deft.’s 
control, that is to say, not with negligence or 
other conduct of deft.’s servants or other 
persons under his control. In such a case 
deft, may avail himself of the provisions of 
sect. 12 (5) if he satisfies the provisions of 
that sub-sect., by having any other person, 
including an employee, whom he charges as 
the actual offender, brought before the ct. 

(2) On the question whether proceedings 
against defts. for contravening this sub-sect, 
were “ proceedings under this Act in respect 
of an alleged deficiency of weight ” within 
sect. 12 (2), whilst Lord Hewart, C.J., did 
not express a decided opinion, one way or 
the other, AvoRY, J., expressed the view 
that proceedings under sect. 6 (2) of the Act 
were in respect of an alleged deficiency of 
weight, & Talbot, J., expressed an opinion 
to the contrary. 

(3) On proceedings against bakers under 
sect. 6 (2) of the Act defts. duly laid an 
information against one of their employees 
under sect. 12 (5) ; having hiin brought 
before the ct. as the actual offender & 
tendering evidence in order to prove that 
they had used due diligence to enforce the 
execution of the Act, & that their employee 
had committed the offence without their 
consent, connivance, or wilful default. At 
petty sessions, the information against the 
employee was dismissed, but defts, were 
convicted. Defts. appealed to Quarter 
Sessions :--Held : the Ct. of Quarter Sessions 
had no power to exempt defts. from any 
penalty under sect. 12 (6) on the ground 
(per Lord Hewart, C.J., & Talbot, J.) that 
having regard to the fact that the employee 
had been acquitted at petty sessions, it was 
not open to defts. to contend at Quarter 
Sessions that the employee was wrongly 
acquitted, & on the ground (per Avory, J.) 
that, in any case on the facts the employee 
charged was not the actual offender within 
the sub-sect.— Walkling, Ltd. v. Robinson 
(1930), 99 L. J. K. B. 171 ; 143 L. T. lOb, 
106 ; 94 J. P. 73 ; 46 T. L. R. 151 ; 28 
L. G. B. 88 ; (1929), 29 Cox, 0. 0. 131. 

An7iotaHon8:—A8to (2) Distd. Wolflnden v. Oliver (1982), 90 
J P. 202. Consd, Cave v, Dudley Oo -operative Society, 
tVs 98 J. P. 265. As to (3) Consd. Hammett 

(i C ),m p Ciribb, Hammftt (R: 6,), Ltd. r. Beldam 
}l931);'47 T. L. R. 623. 

4391 ), Exercise of due diligence by 

employer — Question of fact*] — (1) Whe^ an 
employer who is charged with an offence 
ag^nst the Sale of Pood (Weights & Measures) 
Act, 1926 (c. 63), brings another person 
before the ct. under sect. 12 (6), as bemg the 


actual offender, the question whether the 
employer has used due diligence to enforce 
the execution of the Act is one of fact & not 
of law. (2) The result of compliance with 
sect. 12 (5) is tliat both the employer dc the 
other person are convicted, hut that the 
latter alone is liable to any penalty, (3) Qu, : 
whether in a case where the justices have 
convicted the employer & have refused to 
convict the actual offender, the employer 
may not appeal to quarter sessions. Walkling ^ 
Ltd. v. Robinson, No. 439a, is no authority to 
the contrary, since in that case the employee 
was found as a fact not to be the actual 
offender, & an appeal would have involved 
the allegation that he was wrongly acquitted. 
— Hammett (R. C.). Ltd. v. Crabb, Ham- 
mett (R. C.),LTD.r. Beldam (1931), 145 L. T. 
638 ; 95 J. P. 180 ; 47 T. L. R. 623 ; 29 L. G. R. 
616 ; 29 Cox, C. 0. 364, D. C. 

Annotation : — As to (1) Consd. R. C. Hammett, Ltd, v. 

London (3onnty Council (1933), 49 T. L. It. 209. 


4390 . PaUure of branch manager to 

exercise due diligence.] — Applts., a co. owning 
a large number of butchers’ shops, were 
charged with an offence at one of their shops 
under Sale of Pood (Weights & Measures) 
Act, 1920 (c. 63), s. 6 (2). They brought 
before the ct. as the actual offender one P., 
a salesman employed at the shop. Applts. 
were convicted, & the summons against P. 
was dismissed. On appeal quarter sessions 
found that B.. the manager of the branch, 
had not exercised due diligence to enforce 
the execution of the Act, but that in all other 
respects applts. had exercised due diligence. 
They held that the manager’s failure was the 
failure of applts., & dismissed the appeal : — 
Held : quarter sessions were entitled so to 
hold. 

Qu. : whether an appeal lay to quarter 
sessions. — Hammett (R. C.), Ltd. v. London 
County Council (1933), 97 J. P. 105; 49 
T. L. R. 209 ; 31 L, G. R. 155, D. C. 


439 ( 1 , Effect of compliance with sect. 12.] — 

Hammett (R. C.), Ltd. v. Crabb, Hammett 
(R. 0.), Ltd. v. Beldam, No. 439b, ante. 

439 e^ What are “ proceedings in respect of an 

alleged deficiency of weight’* — Proceedings 
under Sale of Food (Weights & Measures) Act, 
1926 (c. 63), s. 6 (2).]— Walkling, Ltd. v. 
Robinson, No. 439a, ante. 


— — ,] — Proceedings under Sale 

of Food (Weights & Measures) Act, 1926 
(c. 63), s. 6 (2), against a person for ha^ng in 
his possession for sale loaves of bread tlie net 
weight of which is not one pound or an 
integral number of pounds may be proceed- 
ings “ in respect of an alleged deficiency of 
weight” within sect. 12 (2), 
as to entitle deft, to rely on the defences 
provided by that sub-section.—WoL^^rNDEN 
Huver (1932). 147 L. T. 80 ; 90 J P. 202; 
48 T. L. B. 394 ; 30 L. U. U- 203 ; 29 Cox, 
0. C. 471, 1>. C. 

Me Acquittal of employeo—Power ^ 

® Quarter Sessions to exempt employer from 
penalty.] — Walkling, Ltd. v. Robinson, No. 
439a, ante. 

qQu Conviction of employer— Right ol 

^®^appeal to quarter sesslons^A^T 
(R. 0.), Ltd, v. Crabb, Hammett (R. C.), 
' liTD. V . Beldam, No. 439b, ante . 
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4 g9i, ^ — Hammett (R. C.), 

I/TD. V. London County Oounoid, No. 

439]. Comparison witb other loaves — Reasonable 
number to be welg?hedO~-Two informations 
un4er Sale of Food (Weights & Measures) 
Act, 1926 (c. 63), s, 6 (2), were preferred 
against defts. (i. ) for haying in thOir possession 
for sale thirty-seven loaves of bread, the net 
weight of each loaf not being one pound or 
an integral number of poimds ; (ii.) for 

selling a loaf of bread the net weight of which 
was not one pound or an inte^m number of 
pounds. Under the supervision of an in- 
spector of weights & measures iifty-sbc 
loaves, purporting to be 2 -lb. loaves, were 
taken from a considerably larger number in a 
cart from which defts.’ vanman was delivering 
bread, & weighed. Nineteen proved to be 
either of correct weight or of a weight in 
excess of 2 lb., but tliirty-seven were deficient 
in weight, & in the case of one loaf the 
deficiency amounted to 2 ozis. 4 drams. That 
loaf was purchased by the inspector. The 
justices dismissed both informations, on the 
ground that defts. were in each case protected 
by sect. 12 (1) : — Ifeld : on the first charge, 
with respect to each of the thirty-seven 
loaves, the justices were entitled to look at 
the average weight of a number of other 
loaves offered for the sale on the same 
occasion, but it was not possible for them to 
hold that thirty-six was not a reasonable 
number ; but on the second charge, the 
variation from the proper weight in the case 
of the single article 'being clearly consider- 
able, they ought not to have had regard to 
the average weight of other loaves sold, as 
that inquiry arose only where the variation 
was inconsiderable.-— Cave v. Dudley Co- 
operative Society (1934), 103 L. J. K. B. 
509; L5i L. T. 448; 98 J. P. 265; 30 
Cox, C. C. 151 ; 32 L. G. It. 515, D. C, 

445a. Deffclency In weight — Sale of Food (Weights 
& Measures) Act, 1926 (c. 63), s. 4 — Pre- 
packed butter — Matorlal time of making up.] — 

Besps. had in their possession for sale pre- 
packed packages of butter purporting to be 
in the quantities prescribed by Sale of Food 
(Weights <fc Measures) Act, 1926 (c. 63), 
s. 4 (2) (a), namely, in multiples of a quarter 
of a pound, which, however, when weighed 
by applts.’ food inspector, were deficient in 
weight. It was contended that as the 
packages were con‘ect in weight at the time 
of making up, four days earlier, they were 
“ made up for sale ” in the pi'escribed quan- 
tities, that the offence of having in their 
possession for sale pre-packed articles of 
food not being made up in the quantities 
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prescribed by the above sub--seot., had not 
been committed i — -Beld : “ made up for 

sale * ^ does not refer to the moment of making 
up only but to the moment of toying in 
possession for sale, & resps. were guilty of the 
offence charged. — London County Council 
t). Royal Arsenal Co-operative Society, 
Ltd., 11936] 1 K. B. 154 ; 106 L. J. K. B. 
68; 154L. T. 214; 100 J. P. 25 ; 62 T. L. R. 
98 ; 80 Sol. Jo. 77 ; 34 U G. R. 42 ; 30 
Cox, C. C. 318, D. C. 

447. Add, Annotation : — ^Refd. Preston v. Grant, 
[1926] 1 K. B. 177. 

465. Add, CUalion 27 Oox, 0. 0. 637. 

475. Add. Annotation : — Dlstd. Burrows v, Rapson 
(1927), 25 L. G. R. 307. 

475a. Grocer occasionally selling bottled 

milk.] — Applt. carried on business as a 
general grocer. He purchased for resale 
sterilised milk in sealed bottles, & resold about 
three dozen bottles a week in the condition 
in which the milk was received from the fac- 
tory. He was not registered as a dairyman 
or purveyor of milk : — Held : there was evi- 
dence to support a conviction of applt. for 
carrying on the trade of a dairyman or 
purveyor of milk without being registered. — 
Burrows v. Rapson (1927), 25 L. G. R. 397, 
D. C. 

476. Add. Annotation : — Retd. Easington Rural 
District Council v. Gilson (1929), 46 T. L. R. 
107. 

476 a. Necessity for registration In every 

district where business carried on.] — A person 
carrying on business as purveyor of milk 
must be registered under art. 6 of the Milk & 
Dairies Order, 1926, with the sanitary 
authority of each district in which he carries 
on business. It is not sufficient that he is 
registered with the sanitary authority of the 
district where his cowsheds & dairy are 
situated if he also carries on business in other 
districts where he has a regular milk round. — 
Easington Rural District Council v, 
Gilson (1920), 142 L. T 429 ; 94 J. P. 60 ; 
46 T. L. R. 107 ; 28 L. G. B. 49 ; 29 Cox, 
0 . 0 . 86 . 

Change of tenancy — Removal of pre- 
decessor from register — Whether new tenant 
** person aggrieved.’*] — On May 1, 1930, 
applt. succe^ed a predecessor as annual 
tenant of premises used as a dairy. On 
May 12, 1930, resps., who were the local 
authority, having in the meantime given a 
similar notice to his predecessor, gave to 
applt. a notice purporting to be given under 
Milk & Dailies (Amendment) Act, 1922 
(o. 54), B. 2 (1), calling upon him to show 
cause why they should not remove his pre- 


PART V. SECT. 3* SUB-SECT. 4.— B. 

H i. Words deseriptive of 

article — Where margarliie was 

sold ill a wrapper which bore, in large 
typo, the words Oharmo Margarhie/' 
below which, in smaller type, were the 
words ** oontalniiig a smaU qnaoitlty 
of butter/' &; the name “Oharmo 
was a duly approved addition to the 
word “ margarmo/’ & the seller, con- 
victed under Butter & Kangarine Act, 
1907, 8. 8, appealed : — iHeld .* the 
words ** oontaining a small Quantity 
of butter," were merely deacriptiv© of 
the article sold, & did not foim. part of 
a fancy or desorlptlve name which had 


not been approved ; & conviction 

quashed. — S omervillh: & Babb, Ltd. 
V. Ohalmbbs, [1925 j S. O. (J.> 70. — 
SOOT, 

PART V. SECT. 4, SUB-SECT. 1. 

rn L Relating to property in 

milk vessels.} — A dairyman, charged 
with contravening art. 12 of Milk Sc 
Dairies (Scotland) Order, 1925, main- 
tained that the article was vUra vires 
of the Boards in respect that the Board 
was empowered to make Orders only 
for the nuiU>cse of ensuring the purity 
of milk, whereas the purpose of art. 12 
was, aw to ensure purity of milk, but 

8 


to preserve the rights of property in 
mUk vessels. It was stated for the 
oomplalner that the Board regarded 
the article as In the Interests of public 
health, since It assisted the tvamng of 
Bouroea of Infection : — Held ; although 
art. 12 primd fade appeared to be 
idtra vires as being directed solely to 
preserving rights of property In milk 
vessels, yet, stnee it was possible that 
further Information might show that 
it did tend to ensure the purity of 
milk, the ct. ootdd not decide, In these 
prooeedings Sc en the information 
before It, that the ajptiole_was 

119321 



d 0 C 0 ssor fKMCci the reglstor of purveyors of 
xuilk in respect of the premises on the ground 
that they were satisfied that by default of 
the latto the premises were not in a fit 
condition for the purposes of a dairy. On 
May 13, 1990 , reaps,, after hearing applt., 
decided to remove his predecessor from the 
register on that grouna, & thereupon gave 
applt. notice that they had so decided, 
An appeal by applt. under the above sub- 
sect, against the decision of reaps, was 
dismissed by the magistrate on the ground 
that applt. was not a “ person aggrieved ” 
by the decision within the sub-sect. On an 
^peal from the magistrate by case stated : — 
Held : applt. was a “ person aggrieved ” 
within the sub-sect., & the case should be 
remitted to the magistrate to be heard by 
him on the merits. — Prosser v. Mountain 
Ash Urban District Council, [1931] 2 
K;. B. 132 ; 100 L. J. K, B. 266 ; 144 L. T. 
549 ; 95 J. P. 84 ; 29 L. O. 11. 218 ; 29 
Cox, C. C. 265. D. C. 

47Sc. Artificial Cream Act, 1929 (c. 32) — ^Applica- 
tion.] — Applts. were convicted on informa- 
tions preferred against them under Ail-ificial 
Cream Act, 1929 (c. 32), in respect of the sale 
by them of certain confectionery, described 
as cream filled Swiss rolls ” & “ vanilla 
cream sandwich,*’ containing a cream-like 
aste or substance, which was not cream as 
efined in Artificial Cream Act, 1929 (c. 32) : 
— Held : the Act applies only to the sale of 
cream or artificial cream as a separate article 
of food, & has no application to confectionery 
or to a composite substance in connection 
with confectionery. It applies only to a 
substance purporting to be cream & not to a 
substance purporting to contain cream. — 
Lyons (J.) & Co., Ltd. v. Keating, [1931] 
2 K. B. 635 ; 100 L. J. K. B. 613 ; 145 
L. T. 263 ; 96 J. P. 150 ; 47 T. L. R. 442 ; 
76 Sol. Jo. 489 ; 29 L. G. R. 407 ; 29 Cox, 
C. C. 823, D. C. 

476d. Breach of MUk & Dairies (Amendment) Act, 
1922 (c. 54), s. 3 (1) (b) — Ofience by licence 
holders,]— Milk & Dairies (Amendment) Act, 
1922 (c. 64), 8. 3 (1) (6), which prohibits the 
use, except under licence from the Minister 
of Health or with his authority, in con- 
nection with the sale of milk, of certain pre- 
scribed designations, is not limited in its 
application to acts committed by persons 
who do not hold licences. 


7ot XXV.— Food and Drags. Cases dTfflb— #11* 

476e. Sale of pasteurised milk at several stops tot 
area — ^Necessity for licence for each 

Milk (Special Designations) Ord^, 1923, 
made by the Minister of Health under Milk 
& Dairies (Amendment) Act, 1922 (c. 54), 
whi^ch provides for the grant of licences to 
sell milk under special designations, including 
pasteurised milk, in Sched. IV., sets out the 
following table of fees payable for licences ; 
“ Licence in respect of the establishment in 
which the process of pasteurising is carried 
on, & of any shop or other premises in the 
area of the same licensing authority from 
which the milk is sold — £i Is.” “ Licence 
in respect of any other shop or other premises 
at or from which the milk is sold — 5a.” 
Pltfs., who carried on the sale of pasteurised 
milk at fourteen establishments in the area 
of the same licensing authority, claimed 
against the licensing authority a declaration 
that on the true construction of the above 
Order they were entitled to receive from the 
authority, on pa.yment of the sum of 5.s., a 
licence for the sale of pasteurised milk within 
the area : — Held : on the construction of the 
Order, a dealer’s licence at a fee of 5s. must 
he obtained for each shop or premises at which 
the pasteurised milk is to be sold. The local 
authority is not authorised by the Order to 
grant a dealer in return for payment of one 
sum of 5s. a licence to sell at from as many 
places as he may choo.se within the area. 

Semble : if a preliminary objection had 
been taken in limine to the action on 
the grounds that a person aggrieved by the 
Order is confined, as regards his remedy, 
to an appeal to the Minister of Health under 
clause 9 (2) of the Order, & that the Minister 
of Health was not a party to tlie action, that 
objection would have succeeded, & the action 
would not have been maintainable. — United 
Dairies (London), Ltd. v. Haoeney 
Borough Council (1934), 151 L. T. 56 ; 98 
J. P. 236 ; 50 T. L. R. 307 ; 78 Sol. Jo. 278 ; 
32 L. G. K. 168. 

476f. Refusal of licence for sale— Whether action 
lies.] — United Dairies (London), Ltd. 
V. Hackney Borough Council (1934), No. 
476e, ante. 

470g. Milk Marketing Board — Imposition of fine — 
Excess of jurisdiction — Certiorari.]— R. 

? p. 

(1934), 60 T. L. R. 659 ; 78 Sol. Jo. 530. 

476h. Imposition of penalty — Registration 

disputed — Prohibition.] — Ex parte Wenuam 
(1934), 78 Sol. Jo, 414, D. C. 


On a charge of an offence under this sect, 
the question of sale to the prejudice of the 
purchaser does not arise. — Pyatt v. Lloyd 
(1932), 148 L, T. 137 ; 96 J. P. 479 ; 49 
T. L. R. 14 ; 30 L. G. R. 505 ; 29 Oox, C. C. 
669, D. 0. 


476g L Milk Marketing Board — 
Bight to accounts.] — A distributor of 
milk entered Into contracts for the 
supply of milk by registered producers, 
under which he agreed to make pay- 
ments direct to the producers for the 
mUk supplied. In an action against 
him by the Board, establlshea by the 
Scottish Milk Marketing Scheme, 1031, 
made under Agricultural Marketing 
Act, 1931 ( 0 . 43), ocnoludlng for an 
accounting of the milk purchased by 
Kitn ^ the payment of the sum due by 
Mm as the oalance of his Intromiscdons, 
he maintained that, as a distributor, 
he was under no obligation to count 
Be reckon with the Board .* the 

Board, in virtue of their statutory 
monopoly right to market milk, were 


entitled to an accounting from a dis- 
tributor in respect of milk purchased 
by him from registered producers. — 
Soomsii Milk Mabkettno Board v. 
Ferguson, [19351 S. C. 252.— SCOT. 

476g ii. Power to restrain sale to 

unapproved ettsiomers.] — An interim 
interdict will be granted to restrain a 
producer from selling to unapproved 
customers, although he claims to do 
80 in virtue' of a wholesaler’s licence, 
if the administration of the Board's 
scheme Is interfered with. — Sooitish 
Milk Marketing board t'. Paris. 
11935J S. O, 287.— SCOT. 

St, Milk Control Board— Validity of 
regulatim.] — A regulation of the miik 
C ontrol Board requhring licensees to be 
solvent is ultra vires.-^lic Kendrick &: 


4751 , Registered producer having not 

more than four milch cows.]— D k* Milk 
Marketing Scheme, wbicli has statutory force 

Milk Control fl I *1 

D. L. R. 198 ; U. R- oC-S ; C'an. (J. 0, 
385.— CAN. 

gv. Pharyc cf frrt/ bj/ aoetit 

as.'^oniotidn — J'alUfift /.] — ^TiKoOKK v. In* 
DUr’KNDKNT )\IfLK ia;(U)U('KRS <^’0' 
OPKK.VI’J VN3 Assoov.. |19'{7J \V. W. 1?. 

401.-- CAN- 

sw. Milk Board — Liabih’.fy to gar^ 
nUhee proceed ings .] — Tbo Milk Board 
by rf^a-son of the provisiourf of Milk 
Aft. I!).'} I, s. 12, ruay bo nitidc liable 
to gatnishfo T)ro(.*LHHlingH under SmaU 
I Debts liefovory Act, 1912-1933. — 
Be Farmers’ FEirrrLiZERft Corpn. 
Ltd., Bx p. Milk Board (1935), 5f 
N. S. W. W. N. 200.— AUS. 

sz. Sale without licence — Onus of 
proof.]— Where on a charge of selMng 



Cases 478i— 476. EsroLifflk isD Emhrbs t)ia*ST ScmjBiiEifr. 


under the Milk Ma<rketing Scheme (i^proval) 
Order, 1933, empowers the Milk Mjarketing 
Board to impose fines on registered producers 
who sell milk under contracts not in the form 
prescribed in the Scheme. The Scheme 
further provide by para. 38 that the Board 
shall keep a register of producers, A; hf para. 40 
(a) that producers who have in their possession 
not more than four milch cows, & who do not 
sell by retail shall be exempt from registration. 
By para. 41, the Board, on being satisfied 
that a person who is registered has ceased 
to be a producer or is exempt from registra- 
tion, shall remove his name from the register, 
rovided that the name of a person shall not, 
y reason only that he is exempt from regis- 
tration, be removed from the register with- 
out his consent. 

Deft., a farmer, was re^stered as a pro- 
ducer in 1933, at which time he possessed 
six milch cows. Later in that year he dis- 
posed of two of them, & thereafter never had 
in his possession more than four milch cows. 
In 1934 he entered into a contract for the sale 
of milk, not by retail, which contract was not 
in the prescribed form : — Held : the Board 
had power to impose a fine on deft., notwith- 
standing that at the date of the alleged offence 
he possessed not more than four milch cows, 
since he remained a registered producer until 
his name was removed from the register with 
Ms consent. — Melk Marketing Board v. 
Williams (1935), 153 L. T. 115 ; 79 Sol. Jo. 
363, C. A. 

476 j. — — Bight to recover costs of operating 
scheme — What amounts to.] — Applt. was 
liable as a registered producer & retailer of 
milk to contribute to the costs of operating 
the scheme contained in the Scottish Milk 
Marketing Scheme (Approval) Order, 1933, 
made tmder & in terms of Agricultural Market- 
ing Act, 1931 (c. 42), s. 1 (8), & administered 
by resi)s. Under the scheme, which came 
into operation on Dec. 1, 1933, resps. fixed 
a price for the sale of milk & realised the 
unmarketable surplus of milk by selling it 
in a cheaper market. In computing the 
costs of operating the scheme resps. included 
as a cost of operation the difference between 
the lower price received by them for the 
surplus milk & the price in the liquid market, 
upon which basis resps. sought to recover 
rateably from all registered members of the 
scheme, including applt., a chai’ge or levy 
calculated at so much per gallon of milk 
disposed of by each member. Applt., when 
called upon to pay this charge or levy for 
each of the months of Dec. 1933, to July, 
1934, inclusive, declined to do so, &, without 
disputing the arithmetical correctness of the 
sum claimed, contended that resps, had 
wrongly &• illegally included in their com- 
putation of costs the amount of the alleged 
loss relating ta the said sale of surplus milk, 
So that, as their method of computation & 
disposal of contributions provided a benefit 
to ordinary producers to the detriment of 
producers So retailers, they had acted ultra 
vires So contrary to the provisions of the 
scheme. Resps.’ basis of computation was 
in accordance with a previous decision of the 


iSecond Division of the Ct. of Session in a 
recent special case to wbicl^ applt. was not a 
party : — Held : the difference between the 
lower price received by resps. So the price in 
the liquid market was not a “ cost of 
operating the scheme ; So the contributions 
claimed from applt, being unauthorised by 
the scheme, reaps, had acted ultra inrea in 
respect that the disposal of the said con- 
tributions conferred a benefit upon the class 
of ordinary producers at the expense of the 
class of producers So retailers including applt. 
— ^Ferrier V. Scottish Milk Marketing 
Board, [1937] A. C. 126 ; [1936] 2 All E. R. 
1131 ; 105 L. J. P. C. 135 ; 165 L. T. 425 ; 
80 Sol. Jo. 718, H. L. 

476k. Construction of order.] — Dried Milk 

Products, I-^td. v, Milic Marketing Board, 
[1937] 4 AU E. R. 669 ; 54 T. L. R. 112 ; 81 
Sol. Jo. 924. 

4761. Explanatory leaflet— -Whether warranty.] 

— The Milk Marketing Board was established 
under the Agricultural Marketing Act, 1931 
(c. 42), s. 6, So regulated by a scheme which 
was one of the Statutory Rules & Orders. 
The Board also issued an explanatory leaflet 
which contained {inter alia) the following : 
“ In various parts of the country at the 
I)resent time the producer-retailer is feeling 
the pincii of severe undercutting, So the 
stabilisation of the industry which will result 
fi'om the operation of the scheme will end 
all liis anxiety under this head since under- 
cutting wifi be impossible.” In an action U) 
‘ enforce certain levies under the scheme deft, 
set up that the above passage W’^as a rex)re- 
sentation that \mdercutting would be stopi)ed 
by the operation of the scheme So that th(^ 
Board had failed to stop undercutting. He 
set this up as a deftmee upon the footing that 
the above statement was a warranty or agree- 
ment, So also as the basis of a counterclaim 
claiming damages for breach of duty : — 
Held: (1) if the passage amounted to a 
representation at all, it a 5 )plied wholly to the 
future. So there was no representation as to 
any present fact that could be relied upon in 
law ; (2) there was no duty upon the Board 
to stop undercutting ; (3) upon the facts 

the Ifoard had taken all reasonable 8tef)8 to 
prevent undercutting. — Milk Marketing 
Board v, Warman <fe Sons, {1937] 3 All E. R. 
.541 ; 81 Sol. Jo. 651. 

476m. MUk Act, 1934 (c, 51), s. 4 — Calculation of 
price.] — ^An agreement to fix prices for a 
marketing scheme by reference to market 
quotations included the phrases “ exceptional 
quotations being disregarded ” & “ the aver- 
age of the mean prices for the two kinds of 
cheese ” ; — Held : (1) “ exceptional quota- 

tions ” did not mean quotations for goods 
which were in fact exceptional owing to their 
quality or character but to quotations so 
described in the market report ; (2) the 

“ mean ” is the figure mid- way between two 
extremes whereas the “ average ” is ascer- 
tained by adding all the items together So 
dividing by the number of items. — United 
Dairies (Wholesale), Ltd. v. Lemon, 
[1937] 2 All E. R. 618, C. A. 


milk without a licence It has been 
proved primd facie that a sale of milk 
has taken nlacje, the onus is on deft, to 
establish that he was duly licensed to 
sell milk, — ^Kirkpatetck v, Bahtlktt, 


[1936J S. A. S. R. 10.— AUS. 

BO. Wh$ther ** beverage ** within 
Criminal Oode ,\ — ^Milk Is not a bever- 
age within the provision of the 

10 


Criminal Code requiring a duly 
registered trade mark on any bottle of 
beverage for sale.— R. v, Rous®, [1936] 
4 D. L. R. 797 ; 66 Can. 0. 0. 226.— 
CAN. 



Vol. m.— f oo 4 m Dro©, Cai» 


4i9$. AM. AmScMm : — ^Hetd* Bridges v* Gri^ix, 
[1926J 2 K. B. 233. 

508. AM. Citation 28 Cox, C. 0. 7. 

516a. Maat^ala ot Food (Weights dc Measures) 
Act, 1926 (c. 63) — ^Butchers' Meat — Whether 
stulled meat included.] — A sale of a piece of 
stuffed butchers’ meat, so labelled & asked 
for as such by the piirchaser & weighed to- 
gether with the stuffing, is not a sale of 
butchers* meat otherwise than by net weight 


within the prohibition in Sale of Food (Wei^^fej 
& Measures) Act, 1926 (c. 63), s. 6 (l),them08w 
not being sold a« butchers* meat but as a 
composition called stuffed meat.— 

HURST, Ltd. v. Eddins, [1936] 2 K. B. 106 ; 
104 L. J. K. B. 274 ; 163 L. T. 16 ; 99 J. B. 
219 ; 61 T. L. B. 341 ; 79 Sol. Jo. 287 ; 
33 L. G. R. 207 ; 30 Cox, 0. 0. 222, B. 0. 

Protection of employer.]— iSea 

Nos. 439b, 439c, ante. 


Part VI. — Control in Wartime. 


519. Add. Annotations : — Folld. Brocklebank v. 
R,, [1925] 1 K. B. 62. Consd. China Naviga- 
tion Co. v. A.-O. (1932), 48 T. L. R. 375. 
Refd. R. V. London County Council, Ex p. 
Entertainments Protection Assocn., Ltd., 
[1931] 2 K. B. 216. 

555. Add. Annotation: — As to (2) Refd. R. v* 
Minister of Health, Ex p. Yaffe, [1930] 
2 K. B. 98. 

55ga. .] — The Pood Controller, act- 

ing under powers conferi’ed by Defence of the 
Realm Regulations, reg. 2B, requisitioned all 
the bacon landed on or before a certain 
specified date, & at the same time, acting 
under powers conferred by reg. 2P. re- 
quisitioned all bacon landed after such date : 


— Held : in assessing the compensation to 
be paid for the bacon requisitioned under 
reg. 2P. the arbitrator was entitled to take 
into consideration the fact that the Pood 
Controller was already in possession of large 
stocks of bacon requisitioned under reg. 2B. 
— Swift & Co. v. Board of Trade, [1926] 
2 K. B. 131 ; 95 L. J. K. B. 834 ; 135 L, T. 
391 ; 42 T. L. R. 461, C. A. ; previous pro- 
ccedingSy [1925] A. C. 520, H. L. 

570. Add. Annotation : — Refd. R. v. Kent J.J. 
Ex p. Metropolitan Police Comr., [1936] 1 
K. B. 547. 

572. Add. Annotation : — Refd. R. v. Maidstone 
Prison, Ex p. Maguire (1925), 133 L. T. 
710. 


PART V. SECT. 4, SUB-SECT. 8. 

508 iii, l—A 

dairyman was convicted of Heillng 
sweet milk which was not genuine, in 
respect that it contained less than 8 
per cent, of inilU fat. The alleged 
deficiency in fat wajri established, out 
it waa also proved that the milk had 
not been tampered with in any way, 
the deficiency being due to the milk 
having stood for some time In the can, 
& to the sample having been drawn 
from a tap af tJde bottom alter the 
cream had risen. No evidence was 
led as to the possibility or impossibility 
of rodistribuUng the constituents of the 
milk in the can by stirring or otherwise : 
— Held : accused had failed to rebut 
the statutory presumption that the 
milk was not genuine, & the conviction 
was right. — M‘C allum r. Brooks, 
[19261 8. C. (J.) 39.— -SCOT. 

k i. Pr/ce of milk varyinp '•iriih 

q’nality sufpplied — Genuim milk to be 
supplied.] — Deft, was a shareholder in 
a certoin co-operative dairy society. 
Sc she Sc the other suppliers of milk to 
the creamery of the said society 
delivered daily to the creamery quanti- 
ties of milk. The quantity of milk 
delivered by each supplier was recorded 
by weight hi pounds, dependent on the 
number of j^lons, & the manager or 
other ofiloiai of the creamery took a 
sample of each delivery, tested It, Sc 
ascertained its contents of butter-fats. 
In return for the said milk delivered by 
her, deft, received from the creamery : 
(a) at the end of every month a cash 
payment per pound of milk delivered, 
calculated on the average percentage 
of butter -fats contained in the milk 
delivered during the month — ^the 
greater the content of the butter-fats, 
the higher the price paid ; Sc (b) each 
day a quantity of separated milk, 
which was determined m accordance 
with the rules of the society Sc was 
proportionate to the quantity of milk 
delivered by deft, to the creamery, or, 


instead, a cash payment. A sample 
of deft.’s milk taken by an Inspector 
of Food & Drugs when the milk was 
in the course of delivery to the creamery 
was found on analysis to bo inferior to 
the standard prescribed by regs. 1 & 2 of 
Sale of Milk (Ir.) Regulations, 1901, Sc 
deft, was charged for selling to the 
(jroamery, to the prejudice of the 
inirchasor, i.e. the said creamery, 
witWn Bale ot Food & Drugs Act, 1875 
(c. 63), as amended by Sale of Food & 
Drugs Act Amendment Act, 18 <9 
(c. 30), s. 3, an article of food, to wit, 
milk, which was not of the nature, 
substance, & quality demanded by the 
ptirchaser. No evidence was given by 
deft, to rebut the presumption of 
abstraction or adulteration which 
applied to the said sample by reason of 
t,he said regulations. The district 
Justice dismissed the summons 
Held : the district justice was wrong 
in law in dismissing the summons. ^ 
although the price paid by the 
oreameiy varied with the quality of 
the milk supplied, the contract con- 
tomt>lated the supply of genuine milk, 
Sc the milk of which the sample was 
taken was not genuine milk as defined 
by Sale of Milk (Ir.) Regulations. 1901. 
— MURPUY V. Nichoiaon, [1931] 1. R. 
682.— IR. 


PART V. SECT. 4, SUB-SECT. 4. 

8p. Sale by driver of cart — Name of 
iefendant on cart— Whether evidence of 
by defendmU.]— On the hearing of an 
Information against resp. co. for selling 
adulterated milk the evidence showed 
that an inspector saw in the street a 
□dlk-cart bearing the same name « 
iddi’ess as those of the co., & 

[i‘om the driver of the cart milk which 
waa adulterated:— HcW.* the evidence 
was Instifflcient to establish, even primd 
facie, that the milk -cart was the c^t 
>f the CO. or used in Its business, or that 
there was any relationship 
iriver of the cart & the co. — HousroN 


V. WiTTNER’a Pty„ Ltd., [1 9281 V. L. R . 
539 ; [1928] Argus L. R, 356.— AUS. 


PART V. SECT. 6. 


8t. Flour — Sale in unmarked barrels — 
Seller not liaiile — Manufacturer or 
packer liable.}— H. v. Bbekman (1844), 
2 U. 0. R. 57.— CAN. 

sw. Meat — Validity of bye-law.] — 
Cltv Act. B. S. S., 1930, sect. 216. 
paras. 64 (/) & {g), do not allow a 
choice between two systems of in- 
spection, but are intended to dispense 
with the necessity of further inspection 
only in the case of meat marked 
“ approved by the Dominion in- 
spector being offered for sale In the 
city, Sc therefore a city bye-law, which 
without providing for inspection by an 
inspector appointed by the city pro- 
hibits the selling of the meat of an 
animal which was not Inspected by an 
inspector appointed under Moat & 
Canned Foods Act, R. S. C.. 1927, & 
marked approved by him, is ultra 
mres. — R. (Orme) v. Stonbhouse, 
[1934] 2 W. W. R. 131.— CAN. 


sz. Eggs — Regulations under Live 
Stock dt Live Slock Products Act - Not 
applicable to consumers. ] — R. v. M a.li a n , 
[1934] 3 W. W. U. 545; [1935] 1 

D. L. R. 249 ; 02 C. C. C. 330,— CAN. 


ga. -.]— R. V . Thorsby 

rUADERS, LIT)., [1935] .3 W* W. K. 
175; [1936] 1 D. L. R. 592 ; 

^an. C. C. 109 ; 5 F. I». J. (can.) 1J7. 

JAN. 

sc. JJeg. n (2) 

.f the regulations iincler Live Stock & 
Jvo Stock Rrodiicts Act, K. b. p., 
')27 lu'ld to l»t' on authonfled reguJa- 
i' P i,, aiiKENWERG, [1930] 1 

V W K I'M ; 2 i>. L. R. 802 ; 65 
!an C. 0. VJO ; 44 Man. L. R. 104.— 
AN. 

sb Validity. h^Ti. v. 

AanAvHKV, [1935] 2 W. W. R. 34; 
D. L. R. 788.— CAN. 
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Oases 4&— S90a. 


English and Empire Digest Supplement, 


FRAUDULENT AND VOIDABLE CONVEYANCES. 


Part I. — Conveyances Impeachable by Creditors under 

Statute. 


45* Add* Annotation : — Consd. Re Simms, [1930] I 
2 Oh, 22. 1 

123. Add. AnnotaMon : — As (1) Apld. Beebee & ' 

Co. V. Turner’s Successors (1931), 48 T. L. B. 
Cl. 

126. Add. Annotation : — Apld. Re Wethered, Exp. 
SaJaman, [1926] Ch. 167. 


1S8. Add. Annotaiifm: — As to (4) Comd. Re 
Lloyd’s Furniture Palace, Evans v. The Oo., 
[1926] Ch. 863. 

220a. .] — A voluntary settlement may be 

declared void, as against the settlor’s trustee 
in bkpcy., without proof of actual intention 
to defeat or delay creditors, if the circum- 
stances of the pa^icular case be such that 


PART L SECT. 1. 

•a. HomeMedd.] — Meunier v. Dorat 
( 1905), (i Terr. h. R. 194.— CAN. 

tb. Transfer prior to Land Titles 

Jet. 1917.}— 13 Eliz. o. 5. which Is 
procstloally re-enacted by R. S. S. 1920, 
c. 204, H. 1, does not apply to property 
which at the time ot the alleged 
fraudulent conveyance was not subject 
to the payment of the grantor’s debts 
or liable to be taken in oxeimtion. So 
where a transfer of a homestead was 
completed before Land Titles Act, 
1917, which altered the law with 
regard to executions against land, came 
into force, & Avas, because of the above 
rule, unimpeachable at the time of the 
transaction, it cannot be affected 
retrospectively by said change in the 
law. — P achal v. Markham, 11922] 1 
W. W. R. 818 ; C3 D. L. R. 97 ; 15 
Sosk. L. R, 308.— CAN, 

sd. Exempt property. A transaction 
which would otherwise be voidable 
becauHCJ in fraud of creditom cannot be 
successfully attacked or set aside if the 

f oods involved are the exemptions of 
be person who made the conveyance. — 
PopoFF V. Dootoff, L19371 2 W. \V. R. 
180.— CAN. 

PART 1, SECT. 2, SUB-SECT. 1. 

a I, ,] — Deft, provided a house 

for her father in which to live rent free 
for the rest of his life, in consideration 
of which be ti’unsf erred a business 
block to hei’ with the object of scMeurbig 
her for the rental value of the houvse A 
the cost of upkeep. Execution crtMJi- 
toi’d of tbo father attacked the transfer 
under 13 Eli/, c- 5, &, Fraudulout 
Prefei'encea Act, K. S. S., 1920 (o. 204) : 
— Held : deft, held the title to the 
business block as trusb^e for her father, 
subject to a charge in her favour for 
the rent & upkeep of the house, & 
subject to deft.’s lien for such amount 
on her father’s equity the property 
should be avail a hie for his creditors. — 
O)L0NIAL iNVKSTMENT & LOAN Co. V. 
Hush, fl925) 4 D. L. R. 108 ; 11925J 
3 W. W. R. 157.— CAN. 

d 1. Keenleyside V, 

Partridge, [19251 3 D. L. R. 9G1. — 
CAN. 

dil. ^,1 — Where a voluntary 

conveyance has the effect of rendering 
the grantor Insolvent It Is void eis 
against his creditors no matter what 
his intent in making It was.— B axter 
r, Derasz & Bera^, [1029J 2 D. L. R. 
443; 1 W. W. R. .673 ; 10 C. B. R. 
473 ; 23 S. L. R. 444.— CAN. 

n i. Setskatcfiewan .} — 13 Mia, 

c. 5, Is in force In Saskatchewan.— 
Bank of Montreal v. Reis, [1925] 3 
D. L. R, 125 ; [1925J 2 W. W. R. 109 ; 
19 Saak. h. R. 423.— CAN. 

so. Transfer by admivdstraior to 
esiale.] — In an action to have a transfer 
of land from deft.. E. as registered owner 
to herself as administratrix of her 
husband’s estate declared void as 


against her creditors & alternatively, 
void os a preference in favour of the 
estate: — Held: on the evidence, E.’s 
position up to, at, & subsequent to. 
Tier husband’s death was that of a 
trustcie of the land for her husband. 8t. 
alternatively. If he was not the equit- 
able owner of the land, but it belonged - 
in whole or part to her absolutely, then 
she must be held to have elected by her 
conduct to take under & not in opposi- 
tion to his will under which hie whole 
estate real & personal was divided 
between her & the testator’s children, 
&, therefore, in transferring the land 
to the estate she did only what she 
could have been compelled to do. — 
Skooman V. Ellergodt & Wiseman 
(Alta.), [1929] 4 D. L. R. 710; 3 

W. W. R. 235.— CAN. 

sd. Mortgage — Summary procedure to 
set aside conveyance.} — The word con- 
veyance ” In rule 462, which provides 
a summary procedure under which a 
judgment creditor may have a fraudu- 
lent “ conveyance ” of land sot aside, 
does not Include a rutgo. — Nerland 
V. Crossfield School District, [1029] 
4 D. L. R. 216 ; 2 W. W. R. 330 ; 24 
Alto. L. R. 214.— CAN. 

sm. Agreement between co-operative 
association <3t pool .} — Canadian Credit 
Men’s Trust Assoon., Ltd. v. 
Southern Alberta Co-operative 
Absocn., Ltd., [1934] 3 W. W. R. 76.— 
CAN. 

PART 1. SECT. 3, SUB-SECT. 1. 

Be* Assignment to cover money taken 
from trust account.} — Ueld : it could 
not be attacked by a creditor of the 
assignor. — Bank of Hamilton «. 
Blaok (1918), 37 D. L. R. 801 ; 24 
B. O. R. 394.— CAN. 

PART 1. SECT. 3, SUB-SECT. 2.— B, (b). 

8f . Bond fide sale in course of trade — 
In consideration of debt due to buyer dt 
other creditors.} — The sale of wheat in 
question herein, the oouslderation 
for which was an indebtedness of the 
seller to the buyer & the payment by 
the buyer of certain other creditors 
of the seller, held to be protected as 
against attack under Fraudulent Pre- 
ferences Act, 8. 4, by sect. 7 thereof, 
which provides that the prior pro- 
visions of the Act shall not apply to a 
bond fide sale made in the ordinary 
course of trade or calling to Innocent 
purchasers or parties. The proceeds 
of the wheat amounted to more than 
the amount' of the consideration 
expressed In the bill of sale, but this 
could not be foreseen at the time of 
the transaction, & it was held that the 
excess was not large enough to he 
regarded as an element of fraud. — 
DESjardin® V. Oallison, [1928] 3 
D. L. R. X4T ; [1928} 2 W. W. R. 260. 
—CAN. 

PART 1. SECT. 8, SUB-SECT. 2.— C. 

185 U. .} — droumstanoes 

in which the purohashr was estopped 


from setting up consideration.— 
MoCabtt V. McMureat (1871), 18 Gr. 
604.— CAN. 

PART I. SECT. 3, SUB-SECT. 3.— B. 

157 ii. .] — ^Mulhol- 

„,land V. Williamson (1868), 14 Gr. 
*^291.— CAN. 

PART I. SECT. 3. SUB-SECT. 8.— 
C. (b) i. 

177 i. Exceptions to general rule — 
Settlement supported by other considera- 
tion'-— Agreement to separate — Followed 
by immediate separation .} — Hill v. 
Hill (Man.), 11926] 4 D. L. R. 588.— 
CAN. 

PART I, SECT. 3, SUB-SECT. 3^E. 

204 U. Partition by faBter on 

remarriage — Allegation by settlor that 
conveyance in fraud of creditors — Onus 
of proof .} — In 1904 a Burman executed 
on his remarriage a deed of partition 
by which he purported to convey to 
his daughter, the only ohlld of his 
Grst marriage & then eight /ears of 
age, immovable property as her one- 
q^uarter share of the joint property of 
that marriage, & ho appointed his 
own mother to take care of it. He 
remained in possession, but contributed 
to the support of his daughter, who 
resided with her maternal grandmother. 
At the time of the oonveyance the father 
was considerably Indebted, & his 
creditors, finding that they oould not 
attach the property, settl^ with him 
upon easy terms. In 1916 the father 
promised his daughter & her maternal 
uncle that the property would be 
restored to her. In 1925 the daughter 
sued for possession. The father pleaded 
that the conveyance was In fraud of 
his creditors, & that the suit was barred 
by limitation ; — Held : upon the whole 
facts the father had failed to discharge 
the burden, which was heavily upon 
him of proving that the conveyance 
was In fraud of his oiedltors, & not a 
genuine conveyance of hie daughter’s 
share, possibly liberally calculated ; & 
consequently his possession was not 
adverse to his daughter, but on her 
behalf. — Ma Nowe Naino v . Maung 
Tha Maunq (1928), I. L. R, 7 Ran. 4.— 
IND. 

PART I. SECT. 4, SUB-SECT. 1. 

209 xix. .] — Halifax Banking 

Co. V. Matthew (1888), 16 S. 0. E. 
721.— €AN. 

k i. Suapidoua circumstances 

insufficient.} — Mere susploJous circum- 
stances are not suffloient to support a 
finding of fraud even in a cose wherein 
a husband Sc wife are alleged to have 
been mixed up to It. — K osteshtn v* 
SZOZURKO & KOgTZSHYN (Sask.), il?29] 
3 D. L. R. 474 ; 2 W. W. R, 289.— 
CAN. 

sg. Plan to bring properly into 
ca?istenec— Falid.l— KIE ai^ v. Wonna- 
COOT (Alta.), (19271 4 D. L. R. 1061 
[1927] 3 W. W. R, 698.— CAN. 



VoL XXV.— Fraodolent and Voidable Conveyances. Cases 2S0a— '406a* 


the settlement must necessarily have that 877. Add. Annotation : — ^Retd. Be Lloyd’s Purni* 
effect. — Oajrbttthbbs v. Pbajecb (1911), 66 tore Palace, Evans t). The Co,, [1925] Oh. 

Sol. Jo. 291, 863. 


227. Add, Annotation : — ^Reld. Re Phillips, Law- 
rence V, Huxtable, [1931] 1 Oh. 347. 

260. Add, Annotations : — Consd. Be Simms, [1930] 
2 Oh, 22, Refd. Be Simms, Ex p. Trustee v. 
William Simms, Ltd. & Gillett (1933), 176 
L. T. Jo, 142. 


252, Add, Annotation : — Retd. Re Lloyd’s Furni- 
ture Palace, Evans v. The Oo., [1925] Oh. 
863. 


293* Add, Annotation : — Retd, Patrick & Lyon, 

Ltd., [1933] Oh. 786. 

339 a. Subsequent sale to third party— 

Purchaser trom sheriff entitled to recover.] — 

Kidd v, Bawlinson (1800), 2 Bos. & P. 60 ; 
126 E. B. 1155. 


Annoiaiions Consd. Arundell v. Philips & Taunton (1804), 
10 Ves. 139. Apld. Watkins v. Birch (1813), 4 Taunt. 
823 ; Latimer v. Batson (1825), 7 Dow. & Ky. K. B. 106. 
Consd. Cook V. Walker (1855), 25 L. T. O. S. 51. Refd. 
Jezeph V. Ingrram (1817), 1 Moore, C. P. 189 ; Cromack 
r. Heathcote (1820), 4 Moore, C. P. 357 ; Steward v. 
Lombe (1820), 1 Brod. & Bing. 506. 


868. Add. Annotation : — ^Refd. Fleetwood Hesketh 
v. I. B. Oomrs. (1935), 180 L. T. Jo. 99. 


895. Add, Annotation: — Consd. Jagger v, Jagger, 
[1926] P. 93. 

396. Add. Annotation : — Consd. Jagger v, Jagger, 
[1926] P. 93. 

408a. With consent of trustees or Chancery 

court.] — On Mar. 19, 1932, the settlor 

executed a voluntary deed of settlement by 
which he assigned all his interests imder two 
wills to trustees upon certain trusts. By 
clause 6 he gave himself power at any time 
to raise the sum of £160, without the consent 
of the trustees. At the date of the settle- 
ment his debts did not exceed £100. On 
Feb, 22, 1935, he was adjudicated bkpt. 
Clause 7 of the deed gave the settlor power to 
revoke the whole of the trusts in the settle- 
ment with the consent either of the tmstees 
or of a judge of the Chancery Division : — 
Held : the deed was not void under Law of 
Property Act, 1925 (c. 20), s. 172 (1), against 
the trustee in bkptcy. — Re Baker, [1936] 
Ch. 61 ; 105 L. J. Ch. 33 ; 154 L. T. 101 ; 
sub nom. Be Baker, Ex p. Trustee v. Baker 
& Arnold, [1934-'5] B. « C. B. 214. 


-.1 — Schubert V. Koob, 
r, B. 623.— CAN. 


PART I, SECT. 4. SUB-SECT. 2.— A. 

224 a, .] — Doe d. Steel v. 

McGill (1842), 2 Ont. Dig. 2918,— 
CAN. 

PART I. SECT. 4, SUB-SECT. 2.— B. 

229 V. .] — A conveyance by a 

husband to a wdfe in consideration of 
natural love & affection will be set 
aside at the instance of a secured 
creditor holding a mtge. on the 

S roperty at tho time of oonv^anco,— 
UXON V, Walsh, [1937] 1 D. L. B. 
585.— CAN. 

PART I. SECT. 4, SUB-SECT. 2.— C. 
q i. 

[1928] 3 W. W, 

I .] — The transfer of his 

homestead from a husband to his wife, 
when he was insolvent & in order to 
prevent his creditors from sat^fy- 
fug their claims therpfrom : — ; 
fraudulent. — Barrett r. Baron. [192(>] 
ID. L. R. 474 ; [1925] 1 W. W. R. 87 ; 
19 Sask. L. 11. 207 ; 6 C. B. B. 448.— 
CAN. 

t 11 ^ .] — The transfer by a 

husband to his wife of his homestead, 
which Is exempt from seiz^ imder 
execution, cannot be set aside for tho 
benefit of the husband’s ore<Btor8. — 
Russian Mkroantilb Oo., h’Jg* . 
Sloboda & Sloboda (^t^), [1927] 4 
D. L. R. 931; [1927] 3 W. W. R. 451. — 

can. ^ 

a i. Uushand trustee for wife of 

property eonveyed.}~-O^A.Y v. 

[1925] 1 W. W. E. 943 ; 34 B. C. R. 
617.— CAN. 

Goods purchased with wife*s 

nuyneij-^tS: aoods of husband exempt 
from seizure for debt ,) — Revelstoke 
Sawmill Co., Ltd. w. Stratford, 
[1928] 4 D. L. 773 ; [1928] S W, W. R. 
260.— CAN. 

am. To child — To defraud secured 
creditor.]— A voluntary conveyance to a 
daughter in order to put the property 
out of reach of a secured ciymtor is 
a fraudulent oonvoyanoe within the 
Statute of Bllmbeth.— v. 
Robertson, [1936] 1 D. L, R. 60a, 
O. R. 134.— CAN. 

PART I. SECT. 4, SUB-SECT. 2, — D. 

th. Oonveyatice by husband to }^^ 
Proof of validity ugai^ credUora-;- 

on boh^ eft a 


under a conveyance to her during 
coverture, an explanation of the trans- 
action should be given on oath to show 
that it was bond fide, & good as against 
the husband’s creditors ; the affidavits 
for this purpose should bo by the 
petitioners, & should be satisfactorily 
conoborated by disinterested persons 
of known credLiblllty. — Ex p. Lyons 
(1869), 2 Ch. Ch. 357.— CAN. 

sk. Reconveyance by wife to husband — 
Land held by wife on trust for husband.) 
— Windsor auto Sales Agency v. 
Martin (1915), 7 O. W. N. 471 ; 8 
O. W. N. 130, 252 ; 25 D. L. R. 649 ; 
33 O. L. R. 354.— can. 

si. Voluntary conveyance — To person 
of same name as owner — Necessnly for 
explanation.) — Ex p. Wright (1869), 
2 Ch, Oh. 355.— CAN. 

sm. Family arrangement — Without 
consideration.) — Hawkins v. Aolas- 
SINGER, [1928] 4 D. L. R. 188. — CAN. 

PART I. SECT. 4, SUB-SECT. 3. 

n 1. Payment of charges dr incum^ 

hrances.]— The promise of a transferee 
to pay the ohaiges & incumbrances 
against the property transferred is not 
a sufficient consideration to sunport 
the transaction as against the creditors 
of the transferor. The question 
whether a transfer was a voluntary 
one or not for good consideration is 
only important as against creditors 
where It was made bond fide. — Bludoff 
e. Osaohoff, [1928] 3 D. L. R. 170; 
[1928] 2 W. W. R. 150 ; 22 Sask. L. R. 
633.— CAN. 

PART 1. SECT. 4, SUB-SECT. 5.— A. 

264 iii. .] — Galibert v. 

SociETE D ’Administration Gkneralk 
& Banque Nationale&Cie. General 
D’Kntrkpbihes publiques, [1925] 3 
D. L. R. 1206 ; [1925] S. C. R. 683.— 
CAN. 

264 iv. — — .) — CUMaiiNQS & 

Ellis v. O’Flynn (1924), 34 B. C. R. 
275.— CAN. 

264 V. .) — A sale by a son 

to hl« father, made when the son was 
in insolvent olrcumstances & with the 
common Intent & effect of giving a 
preference : — Held : 

LAWBIE, [1925] 1 D. L. R. 658; U92a] 
1 W. W. R. 411 ; 35 Man. L. It. 3 26.— 
CAN. 

oftA vi •] Enfield 

Realty Oo. v. Peterson (Sask.), 
11926] 2 D. It. R* 1905, — CAN. 
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264 vii. .1 — Canadian 

Oil Co., Ltd. v. Jamieson (Sask.), 
[1926] 2 D. L. R. 1046.— CAN. 

PART I. SECT. 4, SUB-SECT. 6.— 0. 

sd. Under guarantee — Voluntary con- 
veyance set aside .) — Ontario Wind 
Engine & Prnip Co. v. Bobo (Alt^i.), 
(192611 D.L.R. 57 ; [1926] 1 W. W. R. 
46.— CAN. 

PART I. SECT. 4. SUB-SECT. 6.— A. 

se. Under sale by parol.) — Held : the 
sale was void as against eubeequent 
creditors. — W illiams v. Ratelje 
(1880), 8 0. P. 186.— CAN. 

PART I. SECT. 4, SUB-SECT. 7. 

sf. Conveyance to wife — Onus of 
proof — Discharge of onus.] — If' land la 
transferred by a husband to his wife, 
who bond fide works the land on her 
own account, a person alleging that the 
whole transaction, including the work- 
ing of the land, is colourable only must 
satisfy the ct. by showing facts & 
ciroumstanoos which go beyond raising 
a mere suspicion. — Johnstone Lumber 
Co. t). Hager, [1924] 1 D. L. R. 693 ; 

1 W. W. R. 389 ; 20 Alta. L. It. 286 — 
CAN. 

sg. Grantee instrument of benefit to 
grantor .\—K deed which cont-alns a 
sweeping assignment of personal pro- 
perty without any valuation, & which 
makes the grantee the instrument of 
subsequent benefit to the grantor, will 
be set aside as fraudulent. — P iunce 
Edward Island Mutual Firk Insck. 
Co. V. Best (1933). 7 U. P. R. 107.-" 
CAN. 

PART I. SECT. 4. SUB-SECT. 11. 

418 i a. — . 1 — The assignment of a 

lease bv the lewnoe to a triintee. for a 
bond Me creditor of the asHlgnor, witta 
the intention of thomby evading the 
orcdltom of the Ichhco, if’ 

lent asslgiiment.— DOB d. 

(1839), 1 Out. Dig. 480.- 

CAN. 

4.18 xiii. -- — .] — ??havkk V. Gold- 
HAU. [19251 2 D. L. R. 1216.-CAN. 

419 .)—Rc Rice, [19281 

2 D. L. II. 90.— CAN. 

a 1 . .] — Security riven b 7 

an insolvent debtor to a creditor wltd 
Intent to give him a preference oy^ 
other oreoltors Is void ; but the 
existenoe of the Intent may be 

42 



Cases 42^—446. EKausB Ajro Bmpiee Digest Supplbmeijt. 


42%. .}~Be IxoTD’s FnnMrrOBB PAi:a.ciB, 

LaTO., fivANS f>. The Oo., No. 428a> post 
4'28* Add, Annotation : — Consd. Re Bixmns, [1930] 
2 Oh. 22. 

428a. Issue of debentures to one ereditor — 

Issue postponed for benefit of company.] — 

Where a co. agrees to issue debentures to a 
creditor as security for past & futiire loans, 
but delays issuing them for a considerable 
time in order to retain its credit with its 
other creditors, the debentures are not 
voidable under 13 Eliz. c. 5, when the co. 
goes into liquidation. 

If, as appears to be established by the 


authorities, a present fraudulent Intention 
toj^fer one creditor over the others is not 
sufficient under the statute to avoid a con- 
veyance to that creditor, unless the debtor 
is himself in some way benefited by the 
conveyance, I am unable to see how the 
conveyance is avpided merely because the 
debtor always had the intention to prefer 
the creditor at some time or another (Bombjr, 
J .). — Re Lloyd’s Pubnitttrb Palace, liTD., 
Evans v. The Co., [1926] Ch. 863 ; 95 L. J. Ch. 
140 ; 134 L. T. 241 ; [1926] B* & 0. B. 29. 

446. Add. Annotation : — ^Hefd. Alexander v. Bay- 
son, [1936] 1 K. B. 109. 


negatived by fitbowlns 'that the debtor 
yielded to tbe Importunity of the 
preferred creditor, & may also be 
negatived by proof of the eadstence of 
some other motive which may not have 
had its origin in the creditor, e.g. when 
property is conveyed as the result of 
fear of a criminal prosecution or where 
the transaction has its origin In the 
reoognitlon of a moral obligation to 
restore property improperly converted. 
— Goldman v, Haueison, [J928] 3 
D. L. R. 73 ; 82 O. L. R. 291.— CAN. 

•j. Mortgage to obtain loan to pay 
creditor — Presumption that mortgage 
void .\ — ^Miller e. Osier, [19251 4 
D. L. R. 692.—CAN. 


sk. What constitutes lyr^erence — 
Security given to creditor — Debtor in- 
solvent] — W.. seci'etary-treasui'er of 
pltf. municipality, misappropriated 
funds. At hlB request deft, sent him 
a cheque to pay off a mtge., & in re- 
payment sent deft, his own cheque, 
wmoh was refused by the bank. He 
also received from deft, a cheque to 
purchase an Interest In land, which he 
deposited to the credit of the munici- 
pality. He notified deft. assigned 
him securities to cover the two cheques. 
Within sixty days of the assignments 
pltf. began action to set them aside as 
preferential : — Retd ; under Assign- 
ments Act, R. 8. S. 1909, then in force, 
the assignments to deft, were void as 
against pltf. & should be set aside. — 
Mount Hope Rural Municipality v. 
Findlay (1922), 66 D. L. R. 660 ; 16 
SaSk. L. R. 40; [1921J 3 W. W. R. 
668.-— CAN. 


sL Who is a ** creditor** — Agent 
mafdng advance mU of funds of principal 
— No pressure by principal for security.] 
— Mount Hope Rural Municipality 
V. Findlay (1922), 66 D. L. R. 660; 
16 Sask. L. R, 40 ; 11921] 3 W. W. R. 
658.— CAN. 


PART 1. SECT, 6, SUB-SECT, 1. 
o. Delete this case. 

t I. On crop« raised by vendee.] 

— If land is transferred bv a busband 
to his wife, who bond fide works the 
land on her own account, even If the 
transfer Is one that as against creditors 
can be set aside, the wife is entitled to 
the crops raised under her operations. 
— Johnstone Lumber Co. v. Hager, 

ra lD.L.B.693; 1 W.W.K, 389; 
a. L. R. 286.— CAN. 

t li. — .1 — The fact that a 

sale of land ia found to be fraudulent 
& voidable as against executlcm 
creditors of the vendor, does not 
entitle them to seise crops mwn 
thereon by the vendee, although the 
rule is otherwise if the transaction Is 
shown to be a mere shotu.*— B anqub 
Oanadibnnb Nationalb 0. Tbnoha, 
[1927] 4 D, L. R. 666.— CAN. 

sg. Purchase of Oovemment annuity.} 
— ^Where the result of the purchase of a 
Dominion government annuity was to 
put beyond reach of an existing creditor 
of the annuitant all of his property, 
except a house, & it could be rendered 
exempt or partiaDy so by his occupying 
it as a home : — Reid : he had brought 
himself, although perhaps invol^- 


tarUy, within the scope of sect. 11 (2) 
of Government Annuities Act, R.8. C., 
1927, which provides that If on annuity 
Is applied & paid for “ with intent to 
delay, hinder or defraud creditors ” 
they shall be entitled to the remedy 
therein provided. The creditor who 
was held herein to bo so entitled was the 
annuitant’s wife with whom before the 
purchase of the annuity he had entered 
into a separation agreement under 
which he was under a definite continu- 
ing liability subject to termination or to 
variation of the amount payable only 
upon the happening of the events, or 
one of them, mentioned therein. — 
Lane v. Lane (No. 2), {1937 J 2 
W. W. R. 49 ; subsefiumt proceedings^ 
Lane t?. Lane (No. 3). [1937] 3 W. W. R. 
612.— CAN. 

PART I. SECT. 6. SUB-SECT. 2.— A. 

an. Not receiver of company — Alleged 
fraudulent preference made before re- 
ceiver appmnted.] — Fox v. Nipisbinq 
Ry. Co„ Gooderham V. Nipissino Ry. 
Co. (1881), 29 Gr. 11.— CAN. 

PART I. SECT. 6, .SUB-SECT. 2.— 0. 

o 1. Personal representative .) — 

Pltf., a daughter of R., deceased, pur- 
chased judgments which had been 
obtained against R. in his lifetime. 
She later became administratrix of his 
estate. She then, as administratrix & 
in her personal capacity, sued her 
brother, deft., attacking transfers 
made by R. to deft, os having been 
made to defraud creditors : — Held : 
pltf.’s position as administratrix did 
not entitle her to attack the fraudulent 
transfers. A debtor who fraudulently 
transfers his property cannot himself 
attack his fraudulent transaction, & 
his administrator has no greater right. 
— Ryan v. Chari.esworth, fl930] 
S, C. R. 427 ; 3 D. L. R. 431.— CAN. 

si. Broker negotiating conveyance ,] — 
A broker who negotiates the convey- 
ance of land to a purchaser’s wife 
cannot attack the conveyance as being 
in fraud of creditors, since he is a con- 
senting party. — liosooE v. Bozyk, 
[1933] 4 D. L. R. 585 ; 41 Man. L. R. 
605.— CAN. 


PART I. SECT. 6, SUB-SECT. 2.— 
-B. (a). 

m i, .] — In the 

absence of evidence to the contrary, 
it is presumed that a mtgee.’s security 
is sufficient to satisfy £ds claim ; 6c 
unless it is shown that the mtge. 
security at the time of the loan waa 
less than the amount of the mtge. the 
mtge. debt is not within 13 Elis. o. 5. 
—Clark w. SMiTm [1933) S W. W. R. 
110: 41 Man. L. R. 438.— CAN. 

sp. Secured creditor .] — If the se- 
curity of a secured creditor Is suffident 
to satisfy his claim in full he cannot 
bring action under Fraudulent Pre- 
ferences Act, R. S. 8., 1920 (o. 204). — 


so. a. P. MOLean V , Rawbkin 
W26J 4 B. B. B. 174 J [19241 
2 W. W. R. 671.— -CAN, 


at. Not creditor advisino conveyanoeA 
—Blackley v. Kenny (1880), 16 
A. R. 622.— CAN. 


PART 1. SECT. 6, SUB-SECT. 2.— 
D. (0). 

m i. .1 — Pltf. suing for a tort. 

such as slander or malicious prosecu- 
tion, is not a creditor of deft, until 
he has recovered judgment in the 
action, & has no status to impeach a 
conveyance as fraudulent against him, 
even though it was made because or 
the threatened action. — Fisher v, 
Kowslowski (1913), 25 W. L. R. 417 ; 
5 W. W. R. 91 ; 13 D. L. R. 785 ; 23 
Man. L. R. 769.— CAN. 


m ii, .] — A judgment creditor 

may in his own name maintain an 
action to set aside a conveyance as 
fraudulent & void, without having 
a lien by virtue of an execution In the 
hands of the sheriff. — B rown v. Weil, 
[1927] 4 D. L. R. 218 ; 61 O. L. R. 66.— 
CAN. 


sw. Judgment for alimony .] — Where 
a wife, having obtained a judgment for 
permanent alimony, brought an action 
to have a release executed by the 
husband set aside & the transaction 
declared preferential, fraudulent, 6c 
void, under Fraudulent Conveyances 
Act, R. a. O., 1014 (c. 105);— Held: 
even if pltf. was not her husband’s 
creditor she could nevertheless bring 
an action, for imder sect. 3 creditors 
& others ^* were protected. — Shephard 
V. Shepharil [1925] 2 D. L. R. 897; 
66 O. L. R. 655 ; affg., [1024] 3 
D. L. R. 566.— CAN, 


PART !. SECT. 6, SUB-SECT. 1. 

sx. Whether proceeds may he fol- 
lowed .] — The fact that a conveyance 
is set aside as fraudulent against the 
transferor’s creditors does not render 
available to them the proceeds of a 
policy of insurance which, after said 
transfer, was effected by the trans- 
feree in his own favour & paid for by 
him. — C anadian CJredit Men’s Trust 
ASBOON., Ltd. V. Chow Lun, [1931] i 
W. W. R. 211 ; 1 D. L. R. 1090.- 
CAN. 


PART I. SECT. 6, SUB-SECT. 2,— B. 

k (p. 219) i. ,] — The rule 

that in an action by a JudgmoDt 
creditor to set aside a transfer by bis 
debtor as fraudulent against creditors 
tbe debtor is not a neoesewMy or proper 
party when he has no interest in the 
land transferred & no relief is asked 
against him does not apply where It is 
alleged that he still has an interest in 
said land 6c a sale of tbe land Is stayed 
for to satisfy the judgment. — ^R usskll 
(Duke of Bedford) v. Murphy & 
CAROiMSaak.). fl§29] S i>. L. R. 787; 
2 W. W. R, 324.— ClAN. 

I (p. 219) i. A^o bentftt retained 

by pranfor. 1— The grantor ft not a 
proper party to an action to set aside a 
deed in fraud of creditor, unleta ho 
has retained some benefit for hiin»eif.;;r 
RxTOBiE e. RAYSona <1982), 7 M. F. R« 
410.--OAK. 

d <p. 220) I, — — Unless etssmtHm 




voL XXV«— TmMolent and Voidable OonTeyanoes. Cases €8XiBU 


SaSa# Refusal of fair offer.]— After bill 

died oi^i bebalf of creditors to set aside as 
fraudulent Sc void a voluntary settlement by 
A., their debtor, & a composition signed by 
the creditors in ignorance of such prior 
voluntary settlement, the debtor was adjudi- 
cated bankrupt, Sc an order was made by 
the Ot. of Bk^ov. setting aside the voluntary 
settlement. Pltfs., whose claim to prove 
under the bkpcy. had been admitted not- 
withstanding the opposition of the trustees 
of the settlement, wrote to them proposing 
to dismiss the bill without costs as against 
them, & that pltfs.* cost» should come out 
of the estate. The trustees declined this 
proposal but offered to consent to an order 
staying all proceedings in the suit without 


costs, or dismissing the bill without costs z-— * 
Held : the trusted of the settlement, who, 
by their refusal of pltfs.* offer, had oopipelled 
th€m to bring the suit to a hearing, muA pay 
all pltfs.* costs incurred since the date of that 
offer. — T anqubray v. Bowlbs (1872), L. B. 
14 Eq. 151. 

525b. Negligent solicltor-trus^e.] — A 

decree being made for setting aside a volun- 
tary settlement, on the ground of the omission 
of a power of revocation : — Held : the solr. 
who prepared the deed, Sc who was one of the 
trustees named in it, must pay his own costs 
as a penalty for not having called the settlor*s 
attention to the absence of the power. — 
Henshall V, Fbreday (1873), 27 L. T. 743 ; 
21 W. R. 240 ; on appeal^ 29 L. T. 46, L.JJ. 


Part II. — Conveyances Impeachable by Subsequent 
Purchasers under Statute. 

594. Add. Annotation :~-A8 to (1) Refd. Bird v. (1606), Lane, 22 ; 145 E. R. 267. 

1, R. Oomrs. (1924), 12 Tax Cas. 785. 

604a. Settlement with uses In remainder.] — Held: 619a. .] — Heisibr v. Clarke (1709), 2 Eq. 

fraudulent against a purchaser. — ^A non. Cas. Abr. 46 ; 22 E. R. 41, L. C. 


Part III. — Conveyances Impeachable from Position 

of Parties. 


g07a. .] — A. conveyance by a weak man for a 

small consideration set aside. — OIjABKSOn v . 
Hakway (1723), 2 P. Wms. 203 ; 24 B. B. 
700, L. 0. 

Annotations: — Oontd. Cray t?, Mansfield (1750), 1 Ves. Sen. 
379. RelA Hawes r. Wyatt (1790), 2 Cox, Eq. Cos. 263; 
Blachford v. Christian (1829), 1 Knapp, 73. 


811. Add, Annotation : — Consd. Lancashire Loans, 
Ltd. V, Black, [1934] 1 K. B. 380. 

881a. Deed not fully explained to donor.] — 

Phillipson V, Kerry (1863), 32 Beav. 628 ; 
9 L. T. 40 ; 11 W. R-. 1034 ; 55 E. R. 247. 
Annotation Apld. Ellis v. EIUb (1909), 26 T, L. H. 166. 


creditor,] — An exeontion creditor, who 
sues to set aside a transfer by his 
debtor on the grronnd that it Is fraudu- 
lent a^nst creditors. Is not obliijed to 
sue on behalf of all other creditors of 
debtor as well as himself, Orisrln of 
the dlatlnotion In this respect between 
execution creditors & simple contract 
creditors reviewed. — S t. Greoor Mbb- 
OANTII.B Co. V. HALBXOH & BANK OP 
Montreal, [19271 1 D, L. R. 761 ; 
[19271 1 W. W. R. 247 ; 21 Bask. L. R. 
316.---CAN. 

PART I. gfiOT. 6, SXJB-SECT. 2.-— D. 

h 1, ,1 — Semble: in an 

action under Praudnlont Preferences 
Act, R. 8. 8., 1920 (o. 204), the onus 
is always on pltf. of proving debtor’s 
Insolvency. — ^M oLEan v, Ratekin 
(S askA [19271 4 V, L. R. 739 ; [19271 
8 W. W. R. 444 ; affd., [1928] 4 D. L. R. 
18 : [19281 2 W. W. R. 421 ; 22 S. L. B. 
6 s 5 : 10 d B. R, 196.— CAN. 

o (p. 228) i. .1 — In an 

action to set aside as fraudulent against 
oredltors a transfer between sisters : — 
ffeld : the corroborative evidence 

neoemuarr to meet the vrimd fade case 
which pltf. establishea by showing a 
transfer between near relatives in olr* 
oumstanoes of suspicion, bad been 
supplied. — LtwoQcnerr v, PtnA, [19251 
3 t). L. R. 84 ; [19251 1 W. W. R. 
834,-~CAN. 

o (p. 223) li. .1— KUSHNBB 

V, Taeinica (Saak.), [19271 4 D. L, E. 
697 ; [19871 8 W. W. R. 828.— CAN. 

■ (p, 228) 1. ,3 — Knox e. 

CAN. 


L. i. 


“Brown v. 


218 ; 61 


t (p. 223) ii. 

Weil, [19271 4 D. 

O. L. R. 55.--CAN. 

■ (p. 223) ill. .)— Kubhnbr 

V. Yasinka (Sask.), [1927] 4 D. L. R. 
697 ; [19271 3 W. W. R. 328. — CAN. 

0 (p, 223) I. Of bona fidee.] — 

McNeill v. Cairns (1931), 3 M. P. R. 
195.— CAN. 

PART II. SECT. 3, SUB-SECT. 2.— 
B. (a). 

672 i. NecessUy for valuable considera- 
tion ,] — Dob Proudpoot v. McOrae 
(1842), 6 O. S. 502.— CAN. 

PART III. SECT. 1. 

ki. .1 — B., a person of full age 

& understanding, who at the time was 
suffering under emotional distress & 
loss of interest to life, executed a 
voluntary transfer of her property In 
favour of A. with whom she was then 
living. In a suit by B. to set aside the 
transfer : — Held : the facts did not 
show want of capacity, nor did the 
circumstanoes ooustltute a fiduciary 
relationship, & In the absence of fraud 
or overreaching the ct. could not enter- 
tain the suit. — BoYi> v, Alexander 
(1931), 31 S. R. N. 8. W. 645 ; 48 N. S. 

W. W. N, 202.— AUS. 

1 ~ Qrantor wiihout business 
experience,]— Held : the instruments 
were void in equity. — E dinbi^h Li^ 
Assurance Cfo. v, Allen (1871), i» 
Qr, 425.- CAN. 

o j The social relation- 

8hfi> * between donor & ^ 
former a man of 83 years whose mental 

16 


powers were greatly weakened, added 
to the facts that he had made the donee 
his financial agent with respect to a 
certain transaction, & reposed much 
confidence in him, was held to raise 
the presumption of imdue Iniluenoe. — 
lie McPherson, Trusts & Guarantee 
Co., Ltd. V. Bradford, [1930J 3 
W. W. R. 368 ; 4 D. L. R. 915 ; a/fp.. 
[19301 3 D. L. R. 378.— CAN. 

pii. — — .1 — Pltf., an aged, 

ignorant, & worn man, transferred his 
land to his son, deft., the only con- 
sideration to pltf. being a lease for 
30 years, in consideration of one dollar, 
of a small house & garden, part of the 
laud conveyed, and an agreement to 
supply pltf. periodically with certain 
provisions : — Held : the transaction 
should be set aside on the ground that 
it was an improvident transaction made 
practically without considenition &■ 
without advice. In favour of a person 
who had a duty at least to see t hat the 
transaction went no furtJier than was 
actually RP^TSsarT.— IlRYNYa I’l 
Hhynvk, (1932J 1 Vv. W. n. 82 : 1 
D. L. R. 672 ; 40 Man. L. R. 1/3. — 

. 

p jjj Grant in consideration of 

maintenance for b'/e. 3 7-^ 

years old. trniinferred land to dofts. in 
conHideration of lior malntenanoo for 
life, which transfer the Supreme Ct. of 
Tasmania on her death set aside as 
nroonred by undue Intlueuco ! — Hela : 
the transaction was properly set aside. 
—Watkins v. Coombes (1922), 80 
C. L. R. 180.— AUS. 

p Iv. <2* iUUerate ,] — Oouveyonoes 

set aside on grounds of improvidano^, 
& want of proper professional advice.— 


the donee 

" '*vf*j.w4. , Kutj uu. wui sev 

the donee establishes 
• . ®P<»*itaneons act of the 

aonor actuig in circumstances which enabled 
^ independent will, & which 
ju^ifled the ct. in holding that it was the 
^sult of a free exercise of the donor’s will. 
If the evidence establishes the fact above 
stated it should not be disregarded merely 
because the donor did not receive independent 
legal advise. On the other hand, the receipt 
of independent legal advice may rebut the 
presumption although it is not acted upon. 
But to have that effect it must be given with 
a knowledge of all the relevant circumstances, 
& be such as a competent & honest adviser 
would give if acting solely in the interest of 
the donor. 


A Malay woman, who was a great age & 
wholly illiterate, executed a deed of gift of 
landed property in Singapore in favour of her 
nephew, who had the management of all her 
affairs. Before executing the deed the donor 
had independent advice from a lawyer who 
acted in good faith. He was unaware, 
however, that the gift constituted practically 
the whole of the donor’s property, & did not 
bring home to her mind that she could more 
prudently, & equally effectively, beneflt the 
donee by bestowing the property upon him 
by will ; — Held : the gift should be set aside, 
as the presumption which arose was not 
rebutted. — Inche Noriah v. Shaik Ai.ub 
Bin Omar, [1929] A. C. 127 ; 98 L. J. P. C. 
1 ; 140 L, T, 121 ; 45 T. L. R. 1, P. C. 

AnTwUxtion : — Consd. Lancashire Loans, Ltd. v. Black. 

11931] 1 K. B. 380. 


835. Addn Annotation : — Consd. Lancashire Loans, 
Ltd. v. Black, [1934] 1 K. B. 380. 

844. Add, Annotation : — Consd. Inche Noriah 
V. Shaik AJlie Bin Omar, [1929] A. C. 127. 

844a. .]— Greenlaw v. King (1841), 10 

L. J. Oh. 129 ; 6 Jur. 18, L. 0. 

Annotations "Reid, Llewellyn v, Baaeley (1842), 1 Hare, 
527 ; Walsingham v. Goodrlcke (1843), 3 Haro, 122 ; 
Beuden v. Kingr (1852), 9 Hare, 499 ; Boyd v. Barker 
<1859), 28 L. J. Ch. 445 ; Guest r. Smythe (1870), 6 Ch. 
Ap^ 653, n, ; Fenner v, L. & S. E. Ry. (1872), L. R. 7 
Q. B. 767. 


845. Add, Annotaiions: — Consd. Inche Noriah 
V. Shaik AUie Bin Omar, [1929] A. 0. 127; 
Held. Lancashire Loans, Ltd. v. Black, [1934] 
1 K. B. 380. 

8 g 9 a^ Independent adviser unaware of extent 

of property.] — ^Applt., a medical practitioner 
& an intimate friend of resp., an elderly 
widow, attended her professionally during 
two illnesses in the years 1928 & 1930. He 
made no charge for his professional services 
or for the medicines supplied, & had stated 
that he did not regard her as a paying patient. 
After her recovery from the second illness, 
resp. in 1931 executed a deed by which she 
purported to convey to applt. certain freehold 
land, together with the building thereon, for 
the sum of £1,600, but it was not in dispute 
that no consideration money was paid. 
Subsequently resp. instituted proceedings to 
have the conveyance set aside & a reconvey- 
ance of the property made to her, alleging 
that the deed was executed by her under the 
influence of applt., her medical attendant, & 
without independent advice. The deed was 
explained to the patient by her solr., but he 
was unaware of the proportion the propei*t/y 
conveyed bore, to iier whole estate. Both 
parties were alive at the date of the trial, & 
gave evidence: — Held: (1) the relationship 
of doctor & patient exist/ed between the 
parties ; (2) a person giving Independent 

advice must be aware of the total amount of 
the donor’s property A; the proportion the 
part given bears to the w'hole ; (3) the onus, 
which lay upon applt., to x^rove that the gift 
was the result of the free exercise of resp.’s 
independent will having been discharged to 
the trial judge’s satisfaction, the ct. in the 
circumstances of this case could reverse sucli 
finding only if there was no evidence at all to 
support it. — Williams v, Johnson, [1937] 4 
All E. R. 34 ; 81 Sol. Jo. 784 ; sab nom, 
Williams v. Williams, [1937] W. N. 321, 
P. 0. 

895a. .] — If a legatee agrees to sell to the 

exor. of the will his legacy for an annuity, 
the burden will lie on the exor. to show that 
there was no unfairness in the transaction. — 
Re Biel’s Estate, Gray v, Warner (1873), 


Shanagan V. Shan AQ AN (1884). 7 
O. R. 209.~-€AN. 

r i. Deaf dt illiterate— Orvas of 

proof , \ — Action to set aside a con- 
veyance obtained from an old woman 
who was deaf & nnable to write, & 
who had no relatives or friends, by 
the reeve of the townshln in w'hlon 
she lived, & who was well known as 
a iustioe of the peace, & an active, 
shrewd hnsiness man, engaged in many 
enterprises : — Held : the onus was not 
on deft., & pltf, must prove her case. — 
MoEwan V, MinNE (1884), 6 0. R. 100. 
-~OAN. 


— Onus of proof. 'I — The fact 
that deft., who had set up the defence 
of fraud to an action on a guarantee, 
proved that he could not read or write 
the English language, that In which 
the guarantee was written, was held 
not to be sufflolent of itself In the 
present cose to raise such a primd fade 
presumption of fraud as to Justify the 
trial Jud^ in placing on pltf. the 
burden of proving affinnatively that 
that portion of the document, which 
deft, attacked, was in fact read over 
to him Si that he understood the same. 



PART III. SECT. 2, SUB-SECT. 1, 

832 li. .] — Kry8v. KRYe,J192y] 

1 D. L. R. 289 ; S C. R. 153.— CAN. 

832 iil. .J — Where suspicious 

clroumstanoes coupled with relation- 
ship are proved there is a prirnd facie 
cose for setting aside a conveyance. — 
Syrja V . Sybja (1931), 45 B. O. 
321.— CAN. 

a (p. 259) i. .1 — Plaetzer v, 

Raymond (Out.), (19271 2 D. L. R. 
389 ; 8 O, B. R. 181.— CAN. 

s (p. 259) ii .3 — Barry v, 

McGuire (1032), 4 M. P. R. 673.— 
CAN. 

tp. Evidence in rebuttal.] — Bkett v. 
Brett (No. 2), [1937] 2 W. W. R. 693i, 

— CAN. 

PART in. SECT. 2, SUB-SECT. 2. —A 

sw. Fid/uciary rdationahip — Where 
no independent advice .] — Goulet v. 
Tardip (Man.), [1029] 4 D. L. R. 128.— 
CAN. 

PART HI. SECT. 2, SUB-SECT. 2.— B. 

sx« Onus of proof — On narty alleging 
fairness of tranaactum — Sale by parent to 
son.]— In an action by a father against 
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his son to set aside a transfer on the 
ground of fraud, where admittedly no 
pecuniary consideration passed at the 
time, the father could not speak 
English, the solr. who drew the transfer 
spoke only English, & the document 
was in English, & the father was 
entirely dependent on the son for 
information os to what was said & 
done, the burden of proof was held to 
bo upon the son that his father knew 
well the nature & effect of the instru- 
ment, — IWANOHUK V. IWANiDHUK 
(^ta.), (19191 8 W. W. R, 363 ; 48 
b. L. R. 381.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.— C. 

s2. Aunt niece .] — A presumption 
of undue influence was held to arise as 
between a lady of eighty-seven, nearly 
blind, & her meoe & niece's husband.— 
Donnelly v. Jesseau, Donnelly v. 
Morrissey (1936), 11 M. P. R. 1-— 
CAN. 

PART IIL SECT. 2, SUB-SECT. 2.— F 
ty. When presumed*-Huabai^ in 
impaired physical dh mental corhdui ^ — 
W^e with ousimss 
PREY V, MoOappret (1891), 18 A. R. 
599.— CAN. 



Vol. XXV. — ^Fraudulent and Voidable Conveyances 


L. B. 16 Bq. 677 ; 42 L. J, Oh. 656 ; 28 

L. T. 836 ; 21 W. B. 808. 

Annotation : — Reid. Harloe v. Horloe (1876), 44 L. J. Ch. 612» 

909a. — Dbanej v. Rastbon (1792), 1*^ Anst. 
04; 145 EUR. 801. 

940. Add, Annotation : — ^Refd. Permanent Trustee 
Co. of New Soutli Wales, Ltd. v, Bridgewater, 
[1930] 3 All E. R. 601. 

961. Add. Annotation : — Refd. Permanent Trustee 
Co. of New Soutli Wales, Ltd. v, Bridgewater, 
[1930] 3 AU E. R. 501. 

962a. ^ .] — Resp. was entitled to certain 

contingent & reversionary interests under his 
grandfather’s & father’s wills, the exact nature 
S; extent of which interests were the subject 
of some doubt, & several counsel had advised 
upon them & their opinions differed. One 

M. , a moneylender whose exors. were applts., 
had advanced various sums to the resp. 
between the end of 1927 & Sept., 1928, 
amounting in all to £2,203 175. Id. In 
Sept., 1928, M. refused to make any further 
advance, but offered to purchase the whole 
interest under the grandfather’s will & the 
interest under the father’s will to the extent 
of £1,460 to £125. Resp. saw an inde- 
pendent soLp. with whom, however, he only 
had one short interview, who seemed to 


have acquiesced in the transaciteB . , 
resp, said he was determined to 
the time of the earlier advances, ha4 
on policies for £2,500 on the life of 
be taken out & assigned to him, & tli$y 
assigned to him absolutely. It seemed l 
able that resp. paid the first premium & in 
the surrender of one of them resp. & M. acted 
jointly <& both signed aU documents : — Held : 
(1) the sale had been made at a substantial 
undervalue, & re.sp. Irad had no proper 
separate advice ; (2) the position of the 

parties was such that it was incumbent on 
the exors. of M. to prove affirmatively that 
the transaction was just & equitable, this 
they had failed to do ; (3) the judge of first 
instance having decided that the policies 
had become the absolute property of M. there 
was nothing in the facts wliich rendered this 
view wTong in. law. — Permanent Trustee 
Co. OF New South Wales. Ltd. v. Bridge- 
water, Bridgewater v. Permanent Trus- 
tee Co. OP New South Waij^s, Ltd., [1936] 
3 AU E. R. 501 ; 80 Sol. Jo. 973, P. C. 

964a. Purchase by devisee — Representation that 
defective will duly executed.] — Broderick v. 
Broderick (1713), 1 P. Wins. 239 ; 24 

E. R. 369, L. C. 

Annotation : — Refd. Baugh v. Price (1752), 1 Wils. 320. 


PART in. SECT. 2, SUB-SECT. 2.— M. 

sz. Fiancee dt flanc^*6 father. \ — Where 
shortly after the death of assured the 
beneficiary, his fiancee, assigned to 
his father, without consideration, ail 
her Interest in the policy & the benefits 
thereof : — field : in the circumstances 
she should be declared entitled to the 
insurance money. — Redmond v. Boitet 
(Man.), fl927] 1 D. L. B. 1057 ; fl027] 
1 W. W. R. 38C ; affd., [19281 4 D. L. R. 
806; [1928] 3 W. W. R. 345; 37 Man. 
L. R. 468.— CAN. 

PART III. SECT. 3, SUB-SECT. 1, 

r 1. . ] — Pltf . purchased land from 

deft. Subsequently pltf.’s husband 
having been con vie tod of a crime & 
sentenced to Imprisonment, deft, 
induced pltf. to retransfer the land to 
him ; — Ueld : pltf. having been imposed 
on, & having conveyed the land for 
less than the real value thereof & 
without Independent advice, the trans- 
fer should be set aside. — Colp v. 
Hunter (1911), 1 W. W. R.314.--UAN. 

928 iii. . 1 — McEaohern v, 

Somerville, MoEaohern v. White 
(1876), 37 U. 0. R. 609.— CAN. 


PART III. SECT. 3, SUB-SECT. 2.~-A. 

936 i. Principles of relief — Presump' 
Hon of in/^apacity .] — Expectant heirs 
& reversioners need to be protected 
against the consequences of their own 
improvidence in dealing with designing 
men. — Morey v. Totten (1857), 6 Gr. 
17G.— CAN. 

PART III. SECT. 4, SUB-SECT. 3. 

c i, — Pltf., a person of 

little or no business ability, who was 
possessed of a life interest in a capital 
sum of considerable amount, had been 
adjudicated bkpt., & tmder threat of 
his creditors to realise the life Interest, 
had approached deft., a money-lender, 
for assistance. Notwithstanding the 
business ignorance of pltf. & the 
financial straits in which he was placed, 
of which deft., by reason of previous 
transactions with him, must have been 
well aware, & without pltf. being 
iudepeiidently advised, a sale of the 
life interest to deft, was arranged at 
a figure considerably under its real 
value. In an action brought some 
eleven years later to have the trans- 
action set aside : — field : although 
Inadequacy of consideration for a 


transaction is not of itself sufficient to 
give rise to a presumption of undue 
Influence, the surrounding circum- 
stances in the present case were 
sufficient to show that pltf. was in the 
hands of deft. & the subsequent delay 
in bringing action, & the conduct by 
pltf., in effecting further Insurance in 
pursuance of the transaction having 
takeu place, while pltf. yet remained in 
ignorance of its impeachable nature, 
did not amount to a confirmation & 
same should be set aside. — Harria r. 
Richardson, [1929] N. Z. L. R. 668.— 
N.Z. 

PART V. SECT. 6. 

1077 1. Onus of proof that purchaser 
unih notice .] — In India the onus lies 
on a third party, who takes the benefit of 
a transaction with notice or knowledge 
of oiroumatanccs raising a presumption 
or probability of undue fnfiuence by 
the other party to the contract on the 
party complaining of undue iafiuence, 
of proving that he, the third party, 
derived no unfair advantage or that 
the party complaining of undue in- 
fluence acted as a free agent. — Kama 
Patter v. Linoappa Oounder (1934), 
I. L. H. 58 Mad. 454.— IND. 
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FRIENDLY SOCIETIES. 

Part III. — Unregistered Societies. 

17* Add* AfmakMon iU to (8) Held. Gre^betg «• CSoopeTtiteiii, [1^26] Oh* 657. 


Part IV.— Collecting Societies 


85. Add. Annoiaiion :---Apld. BeU v. Harker 
(1927). 91 J. P. 189, I 

85a« •] — ^Where a person allows a policy with 

a collecting societv or industrial assurance 

S ony to lapse & takes out instead of it a 
IT policy in another society, a transfer 
takes place within the contemplation of 
Industrial Assurance Act, 1923 (c, 8), s. 20 (1), 
notwithstanding that before the date of the 


Part VIII. — Privileges of 

51a« “ Demand In writing ** — What amounts to,] — 

Friendly Societies Act (c. 63) requires the 
assignees, etc., of the officers of such societies 
** upon demand in writing ” to pay the debts 
due from such officers in priority of his other 


policy with the second society the pe^on 
already held other policies with that society, 
or that after that date he continues to hold 
other policies in the first society, or that 
before the lapse of the earlier policy the two 
policies for a time co-exist. — Bbll v. Har- 
KBR, [1928] 1 K. B. 868 ; 97 L. J. K. B. 166 ; 
138 L. T. 226 ; 91 J. P. 189 ; 44 T. L. E. 33 ; 
26 L. G. R. 606 ; 28 Cox, 0. 0. 461, D. 0. 


Registered Societies. 

creditors : — Seld : a bill filed to recover the 
amount is a sufficient “ demand in writing*” 
— Absolom r. Gething (1863), 32 Beav. 822 ; 
32 L. J. Oh. 786 ; 8 L. T. 132 ; 9 Jur. N. S. 
1268 ; 11 W. R. 332 ; 66 E. B. 126. 


Part XI. 

78a. What majority required — Levy on prosperous 
branches — In aid of non-prosperous.] — The ct. 

held that the Ancient Order of Foresters 
were entitled to alter the general laws of the 
Order without a nine-tenths’ majority so as 
to compel branches or cte. of the society 


Rules. 

which were in a good financial position to 
contribute 7J per cent, of any surplus on 
valuation for the support of branches which 
were not prospering. — Bundby v* Seabrook 
(1932), 48 T. L. B. 361 ; 76 Sol. Jo. 289. 


Part XII.— 

109a. Agent — Termination of employment — Under 
amended rules.] — Pltf. was appointed an 
agent of defts., a friendly society, whose 
rules, though subject to alteration, provided 
at that time for the retention of agents in 
office so long as their conduct was satisfactory. 
After pltf. reached the age of sixty-five defts. 
altered their rules, by providing that agents 


Officers. 

should be compulsorily retired at the age of 
sixty -five, & defts. terminated pitf.’s employ- 
ment ; — Held : as the rules, on the face of 
them, were alterable, pltf. was not entitled to 
a declaration that defts. were not entitled to 
terminate his employment. — Page v. Liver- 
pool Victoria toiendly Socxety (1927), 
43 T. L. B. 712, 0. A. 


Part XIII. — Membership. 


188. Add. Annotation: — Apld, R. v. Lancashire 
JJ., Ex p. Tyrer, [1926] 1 K. B. 200. 

146a. Illegal policy— Liability of company—** False 


representation by proposer.]— P earl As- 
SX7RANCB Co., Ltd. v. Bromley, Ko. 174a, 
post 


PART I, 

I. Charitable Aasociations Actt 
It. 8. U.. 1918.]--Sass d. St. Nicholas 
Mutual Benefit Assocution of 
W iNKIPEG, [1937] S. 0. R. 416.— 

CAN. 


PART XL SECT. 6. 

• i. "BuUa affectino righte given 

by Ontario Jvtmrance Act, 1927, 9. 163.) 
— The rtUefi of a mutual benefit Bociety 
cannot aifeot tbe right to surrender, 
assign or dispose of tbe contact 

18 


between society & beneficiary ^"^on 
by the Ontario Insurance Act, R.S*p,, 
1927, 8. 168.— § McKinjjON. 11985] 
1 D. i. E. *28 J O. E. S3.— CAM. 

PART Xni. SECT. 8, 8UB-SB0T. 8.— A. 

ax. Condf^ons pnoed^nt-^Vekpery oj 



m 8ociM^ 


taSt* ^ 4l9ctoBeft to 1 

On of 0ao» S^i c« Ixxiii*) oy \ 

itAm^ ^ Wtoma’ kmAk^ & Beso^etofeofeX 
l^nnH wiMl ^KikxSkifii$o^% it* ol ilao Tvitos modo 
\mA^ th® fwithority of that Actt—HeJd: 
(1) in itMointing a ‘^nopainee’^ of a sub- 
soiib«r'B mterest in the fund the directors 
oufht to be informed for what purpose the 
noSatoee Is appointed & to whom money is 
to be paid. This may be done by the 
isastrumexit appointing the nominee or by 
some other ii»trument signed by the sub- 
aeriber, or by his will j (2) Semble : a 
“ nominee *’ may be a person who is intended 
to take as a trustee for others. — U rquhart v, 
BtJTTBRFriEliD (1887), 37 Ch. D. 357 ; 57 
L. J. Oh, 621 ; 67 L. T, 780 ; 36 W. R. 376 ; 
4 T. L. R. 161, C, A. 

Who may be nominee — Trustee,] — 

Urquhart v. Buttbrpiei,d, No. 155a, ante. 

174a. Industrial Assurance Act, 1923 (c. 8), s. 3 
— ‘‘ Grandparent — Step-grandparent.] — (1) 
By Industrial Assurance Act, 1923 (c. 8), 
s, 3, ** Amongst the purposes for which . . . 
industrial assurance cos. may issue policies 
of assurance there shall be included insurmg 
money to be paid for the funeral expenses of 
a parent, child, grandparent, grandchild, 
brother, or sister, . , : — Held : “ grand- 

parent does not include a stop -grandparent. 

(2) By sect. 6 of the same Act “ Any . . . 
industrial assurance co. which issues policies 
of industrial assurance which are illeg^ . . . 
shall, without prejudice to any other penalty, 
be liable to pay to the owner of the policy 
a sum equal to the surrender value of the 
policy ... or, if the policy was issued after 
the commencement of this Act, a sum equal 
to the amount of the premiums paid, unless 
it is proved that owmg to any false repre- 
sentation on the part of the proposer, the 
. , . co, did not know that the policy was 
illegal . . : — Held : the “ false repre- 

sentation here referred to includes any 
untrue statement, whether made innocently 
or fraudulently. — Pearl Assurance Co., 
Ltd. v. Bromley (1933), 49 T. L. R. 446 : 
77 Sol. Jo. 404. 

175a« Insurance of child lor more than statutory 
amount.] — Resps., an industrial assurance 


CO., iasued three polidyee bf 
in respect ot the life cA e 

statutory maximum, though each wm 
a sum less than that maximum. &aoli 
policy contained a provision that no paymehJt 
would be made which either alone op in 
junction with other such payments exceeded 
the statutory maximum. On a charge of 
having committed an offence within 
Industrial Assurance Act, 1923 (c. 8), 

8. 39 (2) : — Held : (1) the words in sect. 4 (1) 
relating to payments on the death or 
children were merely descriptive of the 
group of sects in the 1896 Act headed Pay- 
ments on death of children,*’ & did not limit 
those sects, in their application to industrial 
assurance cos. to payment only, but included 
the provisions as to insurance ; (2) the above 
provision in each policy had no legal effect 
at all, & it could not be contended that in 
fact the co. did not insure for more than the 
statutory amount ; (3) the proceedings were 
in time because, for this purpose, the insur- 
ance co. did not insure from the time only 
when the policies were taken out, but (Lord 
H EWART, O.J.) either insured on every 
occasion when a premium was paid, or 
(Avory, J.) continued to insure during the 
time that the assured was not in default 
& the policies were in force. — Marker v. 
Britannic Assurance Oo., Ltd., [1928] 
1 K. B. 766 ; 97 L. J. K. B. 359 ; 138 L. T. 
395 ; 91 J. P. 51 ; 44 T. L. R. 243 ; 72 
Sol. Jo. 121 ; 26 L. G, R. 136 ; 28 Cox, 0. C, 
475, D. 0. 

Annotations • — As to (2) Distd. Hirst v. Liverpool Viciorli 
Fnendlv Society, Clark v. London 8: Man^'oeater Assce 
Oo., [19301 2 IC. B. 209 ; Re Smith & Brltannlo Assnr 
anoe Co., Ltd.’s Arbn., [1933] 1 K. B. 109. 

1751 ), Proviso In policy limiting sum assured. 

— In 1920 H. took out a policy of industric 
insurance on the life of his daughter, the 
aged three months, at a premium of twopenc 
per week, & in 1^26 he effected a simila 
policy on the life of his son, then aged on 
month, in each case assuring the amount 
respectively set out in a Table contained i 
the policy. The Table in the policy of 192 
was made out on the basis of a premium c 
one penny per week & insured sums payabl 


policy <S7 payment of premium .] — In an 
action wherein pltfs. sought to recover 
benefits from a fraternal society as the 
beneficlarios of a deceased who was 
alleged to have become a member 
thereof : —Held : applying sects. 81 (3) 
& 86 (1) of Insuianoe Act, 1925, 
deceased 'b application for membership 
fk, the acceptance thereof did not effect 
a contract binding on the society 
because no policy, or certificate of 
membership, was doUvered & payment 
ot the first premium or at least all of it 
had not been made, which, under said 
sects., were conditions precedent to a 
blndli^ contract. — PBmxBSQN v. Em- 
PiBB Home Benefit Assoon., [1931] 
2 W. W. R. 868.— CAN. 


PART XUI. SECT. 4, SUB-SBOT. 1. 

148 i. Necessity for insurable in- 
terest .] — ^A woman, O., on the suggestion 
of the agent of a friendly society, 
agreed to take out a policy of Industrie 
Assurance on the life of her step- 
mother, T., & she left it to the agent 
to take the necessary steps to effect 
the insuianoe. She signed no proposal 
for a polioy in favour of T., nor was 
such a proposal s^ed by T., who was 


unaware of the transaction, & there 
was no evidence to show by whom tho 
proposal, which bore to be signed by 
T., was In fact signed ; but a policy 
In favour of T. was Issued by the 
society & handed to C., who retained 
it, Sc paid premiums on it. 0. had no 
insurable Interest in the life of T., Sc 
she had no intention of benefiting 
T., O. having claimed repayment 
from the society of the premiums paid 
by her : — Held : C. was entitled to 
repayment, as, owing to the absence 
of consensus ad iderrit no concluded 
contract was disclosed either between 
O. Sc the society, or between T, & the 
society. 

Opinions, that, 'on the assumption 
that a policy on the life of T. for the 
benefit of O. had been entered into, It 
was an Illegal policy within Life Assur- 
ance Act, 1774 (o. 48), & C. was, on 
that ground also, entitled to repay- 
ment of the premiums under Life 
AsBurano© Act, 1774 (o. 48), s. 6. — 
Cams v, Otty of GIlajsoow FiUKNnnY 
SOOIETY, [19331 S. O, 69.— SOOT. 

1 J, — Deft, club, which was 

incorporated under Ohoritablo Assoons. 
Act, 1913. held to be a oorpn. 

19 


canring on the business of insurance 
& a “ friendly society wlthl 
Manitoba Insurance Act, 1932. Seci 
118 (5) of Manitoba Insurance Act, o 
to the effect of tho understating of tli 
age of the insured in the apmlcatlo, 
or contract, held to apply to the con 
tract of Insurance in question lu iciu - 
Bboadbrncv. 1600 Cj.im of bov 
Manitoba, [19351 1 W. W H 3 >3 
2 D, L. II. 802; on avptal, (J0))J . 
W. W. R 531), 4 J) L R 33/ . 4i 
Man. L. R. 221. -CAN. 

PART XIII. SECT. 4, SUB-SECT. 2.-C. 

sa. Benevolmf asnocuil ion i ncorporaUd 
under ChariinhLe A^tsoeuifuniS Art, 
R S. M, 1013 (c 27)- \ aliddy of 
but daw as to notninaiton.) — Theobald 
V. WINNICKO MfTSlOI VNPI AriHOC N., 

[19271 i D L, R 57 : Man. L. R. 


PART XIII. SECT. 4, SUB-SECT. 3.— B. 

f Sum payable by rules to 

*• vndow or heirs or represerUativea **— 
** Or ” not read as ** and .**} — APPLESI 
o. Skarlb (1930), 2 M. P. R. 3X»,~ 
CAN. 



A^QLtgg Atm 'RiwwRTi! 

^ daMti oi til© Mfe assared varying in 
aia^puiit aocordipLg to age & the time the 
po^y had been in force ; it also contained the 
following statement : “ Twopence per week 
will assnre double the above sums provided 
that in any case where the amount secured by 
the larger premium would exceed the limits 
of assurance prescribed by Friendly Societies 
Act, 1896 (c. 26), viz., £6 for children under 
five years of age, & £10 for children under 
ten years of age, the sum assured shall be 
limited to £6 or £10 as the case may require.** 
In the policy of 1926 was a statement that 
the amount payable under it was subject to 
the limitations of Friendly Societies Act, 
1924 (c. 11) : — Reid: in view of the state- 
ments in the two policies limiting the amount 
insured in each case to the statutory 
maximum, neither policy contravened the 
provisions of the Friendly Societies Acts, 
1896 &: 1924, & was valid. 

In 1926 C. signed a proposal for a whole 
life assurance on the life of her son, then 
aged one year next birthday, at a weekly 
premium of one penny for a sum to be 
assured increasing as per scale up to £16. 
On the same day she signed a proposal for 
an endowment assurance on the same life 
at a weekly premium of threepence for a 
“ sum to be assured £7 14s. payable on 
attainment of age fifteen or in the event of 
previous death as per scale,** Two policies 
were issued on the basis of these proposals. 
On the whole-life policy there was this 
memorandum : “ This life is also assured 

under [the endowment] policy. Accordingly, 
the full sum assured printed in the schedule 
will not come into operation until the attain- 
ment of the age of ten. The combined 
amount payable in the event of earlier death 
shall not exceed £6 on death under age three, 
£10 under age six, £16 \mder age ten *’: — 
Reid : as the above quoted memorandum 
cut down the sums payable under the com- 
bined policies to the statutory limit, the 
policies did not c<Jntravene the Friendly 
Societies Act, 1924 (c, 11), & were valid. — 
Re Hirst & Liverpool Victoria Friendly 
Society, Re Clark & London & Man- 
chester Assurance Co., [1930] 2 K. B, 
209 ; 99 L. J. K. B. 138 ; 142 L. T. 291 ; 94 
J. P, 81 ; 73 Sol. Jo. 832 ; 28 L. G, R. 63, 
0. A. 

Annotation : — ^Apld. Smith v. Britannic ABSuranoe Co. (1932), 
174 L. T. Jo. 44. 

175c, .] — ^Applt, insured her child, who 

was born on May 2, 1927, a month after its 
birth, the premium to be 2d, a week. Friendly 
Societies Act, 1924 (c. 11), s. 2 (1), stated that 
Friendly Societies Act, 1896 (c. 26), s. 62, 
should have effect “ as if for that section the 
following section were substituted,’* & pro- 
vided that a society should not insure or pay 
on the death of a child under three years of 
age any sum of money which exceeded or 
which, when added to any amount payable 
on the death of that child by any other, 
society or branch or by any trade union, 
exceeded £6. By Industrial Assurance Act, 


Digest Sotplemeot. 

1923 (c. 8), 8. 21, it was required that any 
such policy of insurance should set out in 
distinctive type a statement of the effect of 
sect. 62. Applt. claimed from resp. co. the 
return of her premiums on the grounds that 
{a) under sect, 62 os amended by sect. 2 (1) 
of the Act of 1924 the sum insured exceeded 
the amount allowed, A: (6) under sect. 21 of 
the Act of 1923 the policy did not set out a 
statement of the effect of sect. 62 as amended. 
Sect. 62 of the Act of 1896 was left un- 
amended & unrepealed by the Act of 1924, 
but under the latter Act was to be read' as 
provided by the Act of 1924. The policy was 
issued for a penny premium, & that was 
altered to twopence premium, & it was then 
stated that the amount payable on death was 
ascertainable from Sched. B., but that, the 
premium in this case being twopence, the 
amoimts stated in Sched. B were increased 
in proportion. That would bring the 
amounts over what was allowed by sect. 62 
as amended, but to the above statement was 
added “ subject to the conditions of the 
Friendly Societies Act.** In a second proviso 
on the face of the policy it was stated that 
the policy was issued “ subject to the pro- 
visions of sect. 62 of Friendly Societies Act, 
1896 (c. 25), as amended by the Industrial 
Assurance Act, 1923 (c. 8) — the provisions of 
which would, it was argued, make it illegal.** 
Then followed the effect of sect. 62 without 
the express language introduced by the Act 
of 1924 : — Reid : the child had not been 
insured for sums in excess pf the amounts 
permitted by sect. 62 of the Act of 1896 as 
amended by sect. 2 (1) of the Act of 1924, 
having regard to the effect of the statements 
in the policy, & particularly the proviso, & 
to the fact that sect. 62 of the Act of 1896 
still existed, not haying been repealed, though 
the amendment of it in the Act of 1923 had 
been repealed, & though sect, 62 had now to 
be read as if it had the effect set out in 
sect. 2 (1) of the Act of 1924. The co. had 
not committed an offence against sect. 21 of 
the Act of 1923, as it used the very language 
in its policy which had been used by the 
Legislature from 1896 to 1924, &, did intro- 
duce the effect of sect. 62, & it was im- 
material that the Act of 1924 was not specific- 
ally mentioned. — Re Smith & Britannic 
Assurance Co.’s Arbitration, [1933] 1 
K. B. 109 ; 102 L. J. K, B. 61 ; svb nom. 
Smith v, Britannic Assurance Co., Ltd., 
147 L. T. 367, C. A. 

175d. Who is child within Industrial Assurance 
Act, 1928 (c. 8), s, 3 — Illegitimate chUd.] — 

Above sect, provides that : “ Amongst the 
purposes for which industrial assurance cos. 
may issue policies of assurance, there shall be 
included insuring money to be paid for the 
funeral expenses of a parent, child, grand- 
parent, grandchild, brother or sister, & the 
issuing of such policies shall be treated as 
part of the industrial assurance business of 
the society or co.** : — Held : the word 
“ child ** in the above sect, includes an 


PART Xlll. SECT. B. 

sd. For funds improperly divided — 
Uruiuthoriacd distribution.] — Held: 
under the rule« of the Ancient Order of 
Foresters & under Friendly Societies 
Act, 1896 (c. 25), B. 78 (1) (c), a dis- 


solution of a ct. required the consent 
of the central body, & as this had not 
been obtained, the members of the ot. 
which had diasolTed were personally 
liable for the money they had divided. 
— Kkllt V. Peacock (1917), 56 So. 
L. R. 86.— SCOT* 
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PART XIII. SECT. 6, SUB-SECT. 2.— 
A. 

sg. Construction of rule — Membership 
to cease wltm deposit tuH> months in 
arrear.] — I^ulo 17 of a Chinese bene- 
volent assoon, at Penang provided that 



VoL XXV.— Friendly Sodetieg. IM 


illegitimaid cliild, &; policies taken oat by a 
mother for the purpose of insuring money 
to be paid for the funeral expenses on the 
death of her illegitimate children were valid. 


—Morris v. Britannic — w 

ITTD., [1931] 2 K. B. 125 ; 100 U 
263 ; 145 L. T. 46 ; 47 T. L. Jft. 81B ; 
Sol. Jo. 206. 


‘(^>r 


Part XVII. —Accounts and 

228a. Power of commissioner or Inspector to hold 
public inquiry — Industrial Assurance Act, 

1923 (c. 8), s« 17.] — An inspector appointed 
by the Industrial Assurance Comr. imder 
Industrial Assurance Act, 1923 (c. 8), s. 17 (1), 
for the purpose of examining into & reporting 
on the ^airs of an industrim assurance co., is 
notentitled to conduct the inspection in public, 
but this shall not prevent him from admitting 
from time to time any persons the presence 
of whom is reasonably necessary to enable 
him to carry out his duty under the statute ; 

& he is not entitled to make public the 
information gained by him in the course of 


Inspection of Affairs. 

such examination or of the exercise of the 
powers conferred upon him by the said sub- 
section & by Friendly Societies Act, 1896 
(c. 25), s. 76 (6), or otherwise to make use of 
such information save for the purposes of 
carrying out his examination & of preparing 
his report on the affairs of the co^ & for pur- 
poses ancillary thereto. The same principle 
applies where the Comr. himself makes the 
examination. — Hearts op Oak Assurance 
Co., Ltd. v. A.-G., [1932] A. C. 392 ; 101 
L. J. Ch. 177 ; 147 L. T. 41 ; 48 T. L. R. 
296 ; 76 Sol. Jo. 217, H. L. 

Annotation : — Consd. O’Connor r. Waldron, [1935] A. C. 76. 


Part XVIII. — Disputes. 

224a. .] — Timms v. Williams (1842), 3 Q. B. 250. Add. Annotation Refd. Paul, Ltd. 

413 ; 2 Oal. & Dav. 621 ; 11 L. .T. Q. B. 210 ; Wheat Commission (1935), 162 L. T. 352. 

6 J. P. 686 ; 0 Jup. 1012 ; 114 E. R. 565. 25t. Add. Annotation .—nm. Paul, Ltd. 

Wheat Commission (1035), 152 L. T. 352. 


Part XIX. — Offences, Penalties and Proceedings 


322. Add. Annotation : — Consd. Pishwick v. Qyani, 
[1925] 1 K. B. 617. 

329a. False return.] — An information 

for making a false return under the Friendly 
Societies Act, 1896 (c. 25), e. 84 (c), is good if 
laid within six months from the date when 
the return is sent to the registrar, — Wind- 
ridge V. Ancient Order op Foresters' 
Friendly Society, [1933] 1 K. B. 42 ; 102 


L. J. K. B. 62 ; 148 L. T. 285 ; 96 J. P. 483 ; 
49 T. L. R. 16 ; 30 L. G. R. 510, D. C. 

363a. Parent society — Improper dealings with 
funds of branch,]— It was alleged that a local 
branch of a friendly society had improperly 
purchased certain freehold property, ^ the 
parent society sued for a declaration that the 
purcliase was an improper one, in breach of 
the rules, & a breach of trust, & that defts. 


the monthly deposit to be made under 
rule 16 should be payable by each 
member in advance on the 15tb 
day of the month, & that “ if his 
monthly deposit shwl be two months 
in arreor ” he was to be notified, & 
falling payment within twenty -one 
days was tpeo facto to cease to be a 
member & forfeit all privileges : — Beld : 
upon the true construction of rule 17 
a member could be notified of default 
only If payment of a monthly deposit 
was two months in an*ear; it was not 
sufficient that at the date of the 
notification two monthly deposits 
wore in arroar. Appeal dismissed. — 
Chkk Wor Lok V. Yeoh Saw Geok. 
U9361 A. C. C9 ; 104 L. J. P. C. 25 * 
152 L. T. 103, P. O.— STRAIT^ 
SETTLEMENTS. 

PART XV. SEC3T. L 

sd. Subscriptions — Whether capital or 
imoms .} — Subsoriptions paid by the 
members of a benefit society or associa- 
tion to the Booioty or association to 
enable it to carry on its business are 
its ** income ” & not *' capital.” — 


ViZAQAPATAM MUNICIPAL COUNCIL V. 

Tea Districts Labour Assocn. (1932), 
I. L. R, 55 Mad. 282.~IND. 

PART XV. SECT. 3. 

sf. Unauthorised investments — Lia- 
hilUy of auditors .] — Failure of auditors 
to report irregularity In Investment of 
funds amounts to misconduct, & the 
auditors are responsible for any result- 
ing loss. — Canadian Woodmen of 
THE World v. Hooper, [1933] 1 
D. L. R. 168.--CAN. 


PART xvn. 

sk. Order for investigation by Attorney' 
General — Validity.] — The Workers’ 
Benevolent Society of Canada, incor- 
porated in 1923 under Charitable 
Associations Act, R. S. M., 19?3 (now 
superseded by Port VIII. of Cos. Act, 
1932), appealed from the dis^ssal 
of its motion for an order prohibiting 
the making of an Investigation of the 
books, accounts & securities of the 
society & into the general 
its business, pursuant to. 

A.-0. made under sect. 414 of Cos. 

21 


Act, 1932, & amendments thereto : — 
Held : the appeal should be allowed & 
the issue of the order of prohibition 
be directed. — lie Workers Be.vevo- 
LKNT Society of Canada & Harrison, 
[1933] 3 W. W. R. 498; [1.984] 1 

D. L. R. 257 ; 41 Man. L. L. 519. - 
CAN. 

PART XIX. SECT. 3, SUB-SECT. 1. - 

A. (a). 

sb. Action for lihcl — Whether prooj 
of special darn age ■nerefi.Hnry.]-~HcUi : 
pltfs. were entillod to maintain an 
action tn recover damages for derama.' 
tion of the soelet y as such ; it was 
unnceessary. in the case of a trading 
Hon^ty or pfl.rlnt'rshlp* to Elloffo 
& prove spociai damages where 
defamatorv words were spoken or 
written of the coi*pn., society or partner- 
ship, in relation to iU trade or busi- 
ness ; & damages limited to the injury 
done to the joint adventure might be 
awarded without proof of speci'j.! 
damage. — I rish Peoples Assoe. Co. 
V. Dublin Cmr Absce. Co., [1929] 
I. R. 25.— IR. 



Oases S68a-~480. English and Ejipikb Digest Supplement. 


were to make good to the lodge the money 
spent upon the purchase i^Meld : the parent 
society had a vested interest in the fund of 
the local lodge, although the amount of such 
interest could be ascertained only upon a 


proper valuation in accordance with the rules, 
& was entitled to maintain the action under 
Friendly Societies Act, 1896 (c. 26), e. 94. — 
Tomley V, Shrbevb, [19373 3 All E, E. 76 ; 
81 Sol. Jo. 498. 


Part XXII. — Dissolution. 

480. Add. Annoiatiom : — An to (1) Refd. I. B. Yorkshire Agricultural Soc., [1028] 1 K. B. 

Oomrs. V. Soc. for Belief of Widows & Orphans 611; Be De Carteret, Forster v. Be Carteret, 

of Medical Men, I. E. Comrs. v. Medical [1933] Ch. 1Q3 ; ae <o (2) Held, Be Wells, 

Charitable Soc. for West Biding of Yorkshire Swinbume-Hanham v. Howard (1982), 48 


(1926). 42 T. L. B. 612; 


PART XX. SECT. 8. 

•o. BigM to secede.) — In the absence 
of statutory provisions there is no 
power in a branch lodge of a friendly 
society to socodo from the order to 
which it belongs, unless the power is 
expressly conferred by the rules of the 
sotdety. Semblc : even If the rules 
give a right to secede, there is uo 
practical method of doiug so, unless 
machinery Is provided for the piurpose. 
— iJNDiiPKNDENT ORDER OF ODDFEL- 
LOWS V. Independent Order of 
Oddfellows Bon Accord Lodge 
No. 11. [1901-3] S. A. L. 11. 62,— A US. 

sd. Effect of 8ex:es8ion — On property 
<t funds. }— A mere right to secede 


I. B. Oomrs. v. T. L. R. 617, 


does not confer a power in the seceding 
lodge to take away the funds con- 
stituted under the rules of the order 
A rule of a friendly society providing 
that a lodge which Is expelled shall 
forfeit its property to the ruling 
authority of the society is not ultra 
vir«a,— I ndependent Order of Odd- 
j-TCLLowfl w. Independent Order of 
Oddfellows Bon Accord Lodge 
No. 11, [1901-3] S. A. L. R. 62.— AUS. 

bI. Secession hy Scottish branch of 
English society — Refusal to grant cer- 
tificaie of secession — Jurisdiction of 
Scottish courts.] — The Scottish branch 
of a friendly society, whose registered 
office was in England but whose rules 


had been recorded In Sootland, resolved 
to secede from tho parent body, 6c 
applied to the secretary of the society 
for a oerttfloate of secession in order 
that the branch might bo registered as 
a separate society in Scotland. The 
certificate having been refused, the 
branch brought a petition, Under Ct. of 
Session (Scotland) Act, 1868 (o. 100), 
8. 91, for an order on tho society to 
grant a certificate : — Held : the ct. 
nad jurisdiction to entertain tho peti- 
tion. & procedure by way of a summary 
potiuon under sect. 91 was a convehient 
& practical method of Invoking the aid 
of the ot. — Sons of Temperance 
Friendly Society, [19261 S. O. 418. — 
SOOT. 


22 



V(d. XXV. Cases 44— 847a. 


GAME. 

Part IV. — Persons having Rights over Game. 


44. Add, Annotation : — Cleobury Mortimer 
Bural District Council v, Ohilde, [1933] 2 
K, B. 368. 

58. Add, Annotatiom : — Aa to (2) Consd. Peech v. 
Best (1930), 99 L. J. K, B. 637. Held. 
Wenner v. Morris (1936), 79 Sol. Jo. 262. 

55. Add, Annotation : — Aa to (2) Gonsd. Peecb v. 
Best (1930), 99 L. J. K, B. 637. 

64. Add, Annotation — ^Refd. Cleobury Mortimer 
Rural District Council v, Childe, [1933] 2 
K. B. 368. 

69. Add, Annotation : — Gonsd. Peech v. Beat 
(1930), 99 L. J. K, B. 637. 

71. After this case add : — 

. ] — Stat. Frauds, s. 4, is now replaced 

by Law of Property Act, 1926 (c. 20), s. 40. 

76. Add, Annotations : — Retd. Swayne v, Howells 
(1926), 43 T. L. R. 14 ; Cleobury Mortimer 
Rural District Council v, Childe, [1933] 2 
K. B. 368. 

87. Add, Annotation : — Gonsd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

90. Add, Annotations : — Gonsd. Peech v. Best 
(1930), 99 L. J. K. B, 637. Refd. Wenner v, 
Morris (1936), 79 Sol. Jo. 252. 


Part VI. — Remedies for 

127. Add, Annotation : — Gonsd. Hollywood Silver 
Pox Farm, Ltd. v, Emmett, [1936] 1 All E. R. 
825. 

129. Add. Annotation : — Gonsd. Hollywood Silver 
Pox Farm, Ltd. v. Emmett, [1936] 1 All E. R. 
825. 


91. Add. Annotation : — Gonsd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

92. Add, Annotation: — Gonsd. Peech, v. Best 
(1930), 99 L. J, K, B. 637. 

92a. Sale of part of land for erection of racing 
stables — Breach of covenant for quiet enjoy- 
ment.] — A landowner who has granted a 
lease of sporting rights over land to a tenant 
together with a covenant for quiet enjoy- 
ment &; afterwards during the currency of 
the tenancy sells part of that land to a third 
party so that it is or may be used for the 
erection of racing stables, is thereby dero- 
gating from his grant so as to become liable 
in damages to his tenant. — Pkbch v. Best, 
[1931] 1 K. B. 1 ; 99 L. J. K. B. 537 ; 143 
L. T. 266 ; 46 T. L. R. 467 ; 74 Sol. Jo. 
520, C. A. 

Annotation: — ^Refd. Wenner v, Morris (1935), 79 Sol. Jo. 

252. 

98. Add, Annotation : — As to (2) Gonsd. Peech v. 
Best (1930), 99 L. J. K. B. 637. 

100a. Grant of licence to gliding associa- 

tion.] — The user of land for gliding flights 
may be an actionable interference with 
sporting rights granted over the land. — 
Wenner v, Morris (1935), 79 Sol. Jo. 262. 


Infringement of Rights. 

142. Add, Annotation : — Refd. Andrews v, Carlton 
(1928), 93 J. P. 65. 

145. Citation : — substitute “ 67 J. P. 423.** 

247a. Summing up — Necessary contents.] — There 
must be a careful direction to the jury on the 
nature of common enterprise in the case of 


PART II. SECT. 1. 

tx. ** Taking or kiUir^ ” gamt under 
one year of age — What amounts to ,] — 
Sect. 4 of Game Act, R. S. 8., 1930, 
provides that “ no person shall hunt, 
trap, take, shoot at, wound or kill 
. . . the young under one year of age 
of any of the animals mentioned in the 
sect .'* : — Held : (1) the application of 
the word ** take " therein is Umited to 
the act of capturing an animal &, in 
order to constitute an offence, the 
capture would have to be of a living 
animal, notwithstanding that sect. 
2 (5) provides that ** game ** means 
such animals dead or alive ; (2) 

although the kilHng of such an animal 
la done when the animal la found 
lying wounded by some other person, 
& In order to end its suffering, the 
killing nevertheless comes within the 
terms of the section 8c is, therefore, an 
offence. — R, v, Zimmiek & Zimmer, 
[1981] 2 W. W. R. 662.— CAN. 

PART II. SECT. 8, SUB-SECT. 4.— 
A (b) lU. 

* 7 , Provineial game Act — Killing of 
game oy white man on Indian reserve .] — 
The fact th4t the Domlhion Parlia- 
ment has exclusive legislative authority 
ov« '^ladlans 8c lands reserved for 
inalaua ** does uot prevent a provincial 
game proteotlon Act which prohlblte 


the killing of game out of season from 
being applied to the killing of game on 
an Indian reserve where the offender 
is a white man. — R. r. McLeod, [1930] 
2 W. W, R, 37; 64 Oan. O. C. 107.— 
CAN. 

PART IV. SECT. 8, SUB-SECT. 1. 

sa. Right to shoot game — Under Oume 
Act Amendment Act, 1925.}— Game Act 
Amendment Act, 1925, does not give 
a farmer an absolute right to shoot 
game birds found doing damage to hia 
crop, provided he does not shoot across 
a public highway ; it means merely 
that so far as the penalties Imposed by 
said Act ore concerned they shall not 
bo enforceable against a farmer shoot- 
ing under the olroumstanoes therein 
described. The right of a munloi- 
pallty to protect its citizens by pro- 
hibiting the discharge of firearms with- 
in its limits is not interfered with. — 
B. ex rel, Rankin v. Pbndray, [1929] 
1 W. W. R. 30 ; 51 Can. Crim. Cos. 27 ; 
40 B. O. R. 410.— CAN. 


f i. 


PART IV. SECT. 4. 

R. V, Stlibot, [1929] 1 


D. L. R. 307 ; 80 Oan. Crtm. Cas. 389. 

CAN. 

f ii. .]— Indians in Ali^^f en- 

titled to tihe benefits of the articles of 
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treaty made between the Queen & the 
Blaokfeet, Stony, & other Indiana on 
Sept. 12, 1877, may, regardless of the 
provisions of a provincial Game Act, 
when hunting for food kill all kinds of 
wild animals regardless of age or size 
wherever they may be found on un- 
occupied Crown lands or other lands to 
which such Indians have a right of 
access, at all seasons of the year, 8c 
may hunt such animals with dogs or 
otherwise as they see fit, & they need 
no lioonce beyond the language of 
Alberta Natural Resources Act, 1930, 
8, 12, to entitle them to do so. — B. v. 
Wesley, [1932] 2 W. W. R. 337 ; 4 
D. L. B. 774 ; 58 0. C. C. 269 ; 26 
Alta.L. R. 433.— CAN. 


f ill. .] — ^A treaty Indian is 

)Ound by the provisions of Game Act, 
EI.S.S., 1930, & prohibited thereby 
!rom shooting, hunting, trapping or 
jarrylng firo-aima within certain areas 
jf Crown lands which are declared to 
ie game preserves & which ore 
oartloularly described In Schod. B. of 
flame Act.— It, v. SairTW, f 19351 2 


f iv. — — ■.] — Indians have no rigtt 
of access to a game reserve b^ond 
that of other persons under the Game 
Act. R. S. S., 1930.— R. v. Smith (1935), 
64 Can. C. C. 131.— OAN. 
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tged vrith violence.— R. v. 
>2lCr.App.Rep. 79, 0. 0. A. 

266a, Mom tban o&e oflenoe in same count.]— 
Applt. was convicted on a count of an indict- 
ment \7hicli charged an offence against Night 
Poaching Act, 1828 (c. 69), s. 1, in the follow- 
ing terms: “A. D. on the 13th day of 
December in the year 1032 in the county of 
L. by night unlawfully took or destroyed 
pme or rabbits in [certain land] or was in 
the said land by night with a gun, net or 
other instrument for the purpose of unlaw- 


f^ taking or destroying game or rabbits ” : 
— ffeld ; the count charged two offences in 
the alternative & was, therefore, bad in law, 
& the conviction must be quashed.— R. v, 
Disney, [1933] 2 K. B. 138 ; 102 L. J. K. B. 
381 ; 149 L. T. 72 ; 97 J. P. 103 i 49 T. L. R. 
284 ; 77 Sol. Jo. 178 r 24 Or. App. Rep. 
49; 31 L. G. R. 176; 29 Ooi, C. C. 635, 
C. 0. A. 

Annotation Coiud. R. v. Wilmot (1933), 149 L. T. 407. 
299. Add. Annotation ; — Consd. Parey v. Welch, 
' [1929] 1 K. B. 388. 



Part VII.— Gamekeepers. 

354. Add. Annotations .■—Consd. Cotterill v. Penn, [1930] 1 K. B. 53. Reid. Barnard v. Evans, 

[1926] 2 K. B. 794. 


Part VIII.— Licences. 


3758 . Coursing— What amounts to.]— Resp. 

was cliarged with having killed a hare when 
he had no licence to kill game, as required 
by sect. 4 of Game Licence.s Act, 1860 (c. 90). 
Resp. owned three greyhounds, which he kept 
for coursing & sport. On the day of the 
alleged offence he was riding his horse in a 
field, with the permission of the owner, & 
had with him two of his greyhounds. There 
were no other persons or dogs present. • The 
two greyhounds chased a hare, overtook & 
killed it. Thereupon resp. galloped across 
the field to where the greyhounds were, 
picked up the hare, put it in a bag, & placed 
the bag in the bottom of a hedge :--Held ; 
these facts constituted the killing of a hare 


by coursing with greyhounds within the 
meaning of the third exception in Game 
Licences Act, 1860 (c. 90), s. 6, which ex- 
cepted from the duties & provisions of that 
Act : “ (3) the pursuing & killing of hares 
... by coursing with greyhounds, . . .” ; 
therefore, the justices were right in acquitting 
resp. The exception is not restricted to any 
organized sport of coursing hares.— Dolby v. 
Halmshaw, [1937] 1 K. B. 196 ; [1930] 3 
AU E. K. 229 ; 100 L. J. K. B. 109 ; 165 
L. T. 533 ; 100 J. P. 480 ; 53 T. L. E. 48 ; 
80 Sol. Jo. 877 ; 34 L. G. R. 653 ; 30 Cox, 
C. C. 484. 

387. Add, Annotation Reid. Clark v. Westaway, 
[1927] 2 K. B. 697. 


PART VIII. SECT. 1. SUB-SECT. 4. 

893 1. Defences— Coursing hare.]— 
Deft, was prosecuted tor pursuing a 
hare with a myhound without ha^ng 
a game certlflcato, contraiy to Oame 
Certificates (Ireland) Act, 1842, ss. 2, &. 
Deft, had coursed a hare with a single 
myhound on certain lands, but pro- 
duced a written permission from the 
owner of the lands to do so. The 


resident magistrate held that failure 
to take out a licence under Game 
Licences Act, 1860, formed the basts 
of the charge, & deft, was exempted 
on sect. 5, exception 3, of that Act, in 
respect of coursing a bare with bis 
greyhound, & dismissed the summons. 
On a case stated ■.—Held ; the resident 
magistrate was wrong in deciding that 
deft, came within Oame Licences Act, 


1860, s. 5, exception 3.— R. (Navm) 
V. CUKKK, 11930] N. 1. 174.— IR. 


PART DC. SECT. 2. 

sz. Possessing the " green hide of o 
moose " during close season— Possession 
of small piece— No offence .}— ». 
Mason, [1931] 2 D. L. R. 288 ; 55 
Can. C. C. 25 ; 2 M. P. R. 457.-CAN. 
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GAMING AND WAGERING. 


Part I. — Gaming and Wagering Contracts Generally. 


1. Add, Citation i — 69 Sol. Jo. 824, 

2. Add, Annotations : — ^Apld. Ellesmere v, Wal- 
la>ce, [1929] 2 Oh. 1 ; Weddle, Beck v, 
Hackett, [1929] 1 K. B. 321. Refd. Kennedy 
V, Thomassen, [1929] 1 Oh. 426. 

5. Add, Annotation : — Consd. Ellesmere v, Wal- 
lace. [1929] 2 Ch. 1. 

7. Add, Annotation : — Oonsd. Ellesmere v, Wal- 
lace, [1929] 2 Ch. 1. 

18. Add. Annotations : — FoUd. Barnett v. Sanker 
(1925), 41 T. L. R. 660, Consd. Ironmonger 
V. Dyne (1928), 44 T. L. R. 497 ; Ellesmere v, 
Wallace, fl929] 2 Ch. 1. Refd. Cooper v. 
Stubbs, [1925] 2 K. B, 763 ; Weddle, 
Beck V. Hackett, [1929] 1 K. B. 321 ; Towns- 
end V, Grundy (1933), 18 Tax Oas. 140. 

15. Add. Annotation : — Consd. Ellesmere v, Wal- 
lace, [1929] 2 Ch. 1. 

15a. Limited to two parties.] — Eixesmeue (Eabl) 
V, Wallace, No. 15c, post. 

15b. Agreement to refer betting disputes to arbitra- 
tion.] — Where an agreement to refer betting 
disputes to a particular arbitrator is an in- 
tegral part of the bargain by which the bets 
are made, the agreement to refer is itself a 
contract by way of gaming or wagering & 
is unenforceable. — Joe Lee, Ltd. v, Dalmbny 
(Lord), Same v, Tattersall’b Committee, 
11927] 1 Ch, 300 ; 96 L. J. Ch. 174 ; 136 L. T. 
376; 43 T. L. R. 119; 71 Sol. Jo. 20. 

15c. Contract between Jockey Club & racehorse 
owner.] — (1) At the invitation of the Jockey 
Club, which was issued subject to the Club’s 
Rules of Racing, deft, nominated a horse for 
two races, namely, (a) the Peel Handicap, 
& (2) a long course Selling Plate of 200 
» sovereigns. The horse did not run in either 
race. In an action by E. on behalf of him- 


self & the other members of the Club, the 
trustees of the Club & W. & Sons as stake- 
holders, to enforce payment by the deft, 
of the entrance fees or the part of them agreed 
to be forfeited : — Meld : the contracts for the 
two races, which were between the Club & 
deft. & not between the various entrants 
inter se, were in neither case by way of gaming 
or wagering within Gaming Act, 1845 (c. 109), 
s. 18, & the Club were entitled to recover 
from deft, the amoimt of the fees agreed to 
be forfeited in the two races. 

^ (2) There cannot be more than two parties 

or two sides to a bet (Russell, L.J.). — 
Ellesmere (Earl) v. Wallace, [1929] 2 
Ch. 1 ; 98 L. J. Ch. 177 ; 140 L. T. 628 ; 45 
T. L. R. 238 ; 73 Sol. Jo. 143. C. A. 

15d. Transactions in foreign currencies. — Iron- 
monger & Co. V. Dyne (1928), 44 T. L. R. 
497, C. A. 

Annoiediona : — Consd. Weddle, Bock t>. Hackett (1928). 46 
T. L. B. 67. Refd. Woodward v. Wolfo, [1936] 3 AU E. R. 
629. 

24. Add. Ayiyiotation : — Consd. Fender v. MUd- 
may, [1937] 3 AU E. K. 402. 

26. Add. Annotation : — ^Refd. Fonder v. Mildmay, 
[1937] 3 All E. R. 402. 

47. Add. Annotation: — ^Dlstd. EUesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

51. Add, Annotation : — Dlstd. EUesmere v, Wal- 
lace, [1929] 2 Ch. 1. 

62, Add, Annotation : — Distd. EUesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

53. Add, Annotation : — Dlstd. EUesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

55. Add. Annotations : — Dlstd. BurreU r. Leven 
(1926), 42 T. L. R. 407. Refd. Latter i>. 
ColwUl, [1937] 1 AU E. R. 442. 


PART I. SECT. 1. 

1 i. Distinguished from spetmlative 
transactions.] — The mere fact that a 
transaction is speculative does not 
make it a watering one. — K anwar 
Bhax-Sukha Na.vd V, Ganpat Rai- 
Ram Jiwan (1920), I. L. R. 7 Lah. 
442.— IND. 

1 li. .] — Every forward contract 

Is to some extent speculative, but is not 
neoeBsarllv a wagering contract. The 
reoo^lsed test to bo applied is whether 
at the time of entering into the con- 
tract there was a definite agreement or 
tmderstandlng between the parties 
that the porformanoe of the contract 
by delivery of goods was not to be 
demanded, but that dlllerenoos in 
price only shoiild become payable. — 

RAMDIN HaZAKI LAL V, MANSARAM 

Murudhar (1929), I. L. R. 51 All. 
1027.—IND. 

10 I. Severable contract.] — Pltf. & 
deft, entered into an agreement 
whereby pltf. was to train deft.*a 
horses for trotting, Sc deft, was to pay 
£2 per week for eeioh horse, give pltf. 
one-fourth of stakes won, Sc further, 
when a horse was in a rane & had 
a reasonable ohanoe of winning, deft, 
was to put £5 on the totalisator Sc pay 
to pltf. any dividend received : — Held : 
(1) on agreement by an owner to pay 
to hie trainer one-fourth of the stakes 
won was valid Sc enforceable ; (2) the 


term of the contract whereby invest- 
ment was to be made on the totalisator 
by deft, in pltf interest was unlawful ; 
(3) the whole oontraot was not rendered 
unlawful thereby, the proraises being 
independent, & the lawful promises 
being capable of enforcement. — W ilson 
V. Hooarth, [1927) N. Z. L. R. 332. — 
N.Z. 

d i. .] — Wilson v. Hogarth, 

No. 10 1, anfe.— N.Z. 

sa. Agreement for payment of 
differences — Arising out of wagering 
contract.] — Where a forward contract 
for the purchase & sale of goods is void 
on the ground of wagering under Con- 
tract Act, B. 30, a subsequent cross 
oontraot, os a result of which the 
difleitmoes payable under the original 
wagering oontraot are settled, is void 
under Bombay Act III. 186.5, s. 1. — 
JrVANCHAND GaMBHIRMAL, ETC. V. 
Laxminarayan Ganeshram (1925), 
I. L. R. 49 Bom. 689.— IND. 

•b. Agreement by racehorse owner to 
nay trainer share of stakes tuon.l — 
V. Hogarth, No. 10 1, ante.-— 

N.Z. 

so. Contract to buy <£* sell on margin — 
Onus ondefendant to prove illegal.}— 
Defts., Toronto merchants, engaged 
pltf 8., Chicago brokers, to buy Sc sell 

S ain in Chicago on margin, which the 
bter did, advancing them money for 
which they sued. Defts. having refused 
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to settle for losses sustained : — Held : 
assuming the State law to be that if 
the contract was to deal In such a 
way that only the differences In prices 
should be settled according to the rise 
Ac fall of the market, & no grain be 
either delivered or accepted, the con- 
tract would be a gambling contract & 
illegal, it lay upon defts. to establish 
clearly that such was the character of 
the dealing. — Rice v. Gunn (1881), 4 
O. R. 579.-~CAN, 


PART I. SECT. 3, SUB-SECT. 1.— C. 

66 i. Forbearance to post as 

defaidter .] — A wagering contract under 
Indian Contract Act ia void to the 
extent that no ct. will enforce such a 
contract, but It is not illegal. A col- 
lateral ai^eement, therefore, based upon 
a transaction which was onginally a 
wagering transactktn, is not on that 
account illegal. 

A cheque arising out or a betting 
tra isactiou, but given in consideration 
of a person’s promise to refrain from 
posting the drawer of the cheque 
before the Turf Club, & having him 
declared a defaulter, is yolld, & for 
good consideration. — BanvaRD v. 
Moolla (1928), I. L. R. 7 Ron. 263.— 
IND. 


o j, Forbearance to post as 

defaulter— ^AvitwrUy of agent ,] — In Apr. 
1931. deft, became heavily indebted to 
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58. Add. Annotations : — DIstit. Burrell v. Leven 
(1926), 42 T. L. R. 407 ; Bldridge & Morris 
V. Taylor, [1981] 1 K. B. 416. Reid. Eichard- 
son V. Moncrieffe (1926), 43 T, L. E. 32; 
EvaiiB V. Bartlam, [1937] A. C. 473 ; Latter 
i?. Oolwill, [1937] 1 All B. E. 442. 

-.1— An agreement by debtor to pay 
a debt resulting from a betting transaction ; 
Held : to be enforceable, although obtained 
under the threat that, notwithstanding ct. 
proceedings were pending, he would be 
reported to Tattersall’s. — Buxton v. Gum- 
ming (1027), 71 Sol. Jo. 232. 

63. Add, Annotation : — ^Refd. Latter v, Oolwill, 
[1937] 1 All E. R. 442. 

64. Add. Annotation : — Distd. Hyde v. Tyler 
(1926), 42 T. L. E. 442. 

84a, .] — pitf. backed a horse with deft. 

for £10 & the horse won the race. Th^e 
was subsequently a dispute as to whether tne 
result of the betting was payable at 100 to 1 
or at 33 to 1. The parties agreed to refer the 
question to Tattersall’s Committee. The 
Committee decided that the amount payable 
was £1,000, &; that it was to be paid within 
seven days. In an action to recover the 
£1,000 pltf. alleged that deft, had a^eed to 
abide by the decision of the Committee : — 
Held : as the parties only referred to Tatter- 
sail’s Committee the question whether the 
bet was at 100 to 1 or at 33 to 1, & as there 
was no further agreement by deft, for good 
consideration to pay such sum as the Com- 
mittee might find to be payable, the action 
failed. — Hyde v. TyleH (1926), 42 T. L. E. 
652 ; 70 Sol. Jo. 856, C. A. 

70. Add. Annotation ; — ^Apld. Hyde v. Tyler 
(1920), 42 T. L. E, 442. 

70a. Agreement to compromise action.] — A 

mere agreement to compromise an action 
brought for a gaming debt is not sufficient 
consideration on which to found an action 
on the agreement. — Burrell & Son v. 
Leven (1926), 42 T. L. E. 407. 

76. Add. Annotation : — As to {!) Consd. Ellesmere 
V. Wallace, [1929] 2 Ch. 1. 

83. Add, Annotation : — Distd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

94. Add. Annotation : — Refd. Ellesmere v. Wallace, 
[1929] 2 Oh. 1. 


98. Add. Annotation *Refd. Ellesmere v, Wallace, 
[1929] 2 Ch. 1. 

107. Add. An^otaMmi : — ^Dittd* BUesmere t>. Wal- 
lace, [1929] 2 Oh. 1. 

108. Add. Annotation : — As <o (1) Apld. Samti^ v. 
Adelaide Club, Ltd., [1034] 2 K. B. 09. 

148. Add. Annotation : — Consd. Morgan v. Ash- 
croft, [1937] 3 All E, E. 92. 

152. Add. Annotation : — ^Refd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

164. Add. Annotation: — As to (1) Oonsd. Hum- 
phery r. Wilson (1929), 141 L. T. 469. 

171. Add. Annotation: — ^Reld. Eamdutt Eamkis- 
sen Dass v. Sassoon E. D. & Co. (1929), 98 
L. J. P. 0. 68. 

173. Add. Annotation : — ^Refd. Berg v. Sadler & 
Moore, [1937] 2 K. B. 158. 

181. Add. Annotation : — Consd. Carlton Hall Club 
V. Laiirence, [1929] 2 K, B. 163. 

182. Add. Annotation : — Consd. Carlton Hall Club 
V. Laurence, [1929] 2 K. B. 153. 

185. For “ Gaming Act, 1838 ” read “ Gaming 
Act, 1738.” 

Add. Annotation : — As to (1) Refd. Foster v. 
DriscoU, lindsay v. Attfleld, Lindsay v. 
DriscoU, [1929] 1 K. B. 470. 

188 a. Loan to bookmaker for general pur- 

poses of business.] — A loan to a firm of 
bookmakers for the general purposes of the 
business charged by deed on the assets of 
the partnership in the absence of proof that 
the money was required for the purpose of 
making bets, is not illegal as being “ for the 
reimbursing or repaying any money know- 
ingly lent or advanced for betting ” within 
Gaming Acts, 1710 & 1836. — Humpheby v. 
Wilson (1929), 141 L. T. 409 ; 45 T. L. E. 
536, 0. A. 

188b. .] — Money lent in England on a security 

with a view to its being used by the borrower 
in playing here a game of cards for money 
cannot be recovered in an English Ot. — 
Carlton Hall Club v. Laurence, [1929] 2 
K. B. 153 ; 98 L. J. K. B. 305 ; 140 L. T. 
634 ; 45 T. L. E. 195 ; 73 Sol. Jo. 127, D. C. 

189. Add. Annotations Refd. Hill v. Fox (1868), 
31 L. T. O. S. 118 ; Foster v. Driscoll, Lindsay 
V. Attfield, Lindsay v. Driscoll, [1929] 1 K. B. 
470. 


a number of bookmakers. On settling 
day, being unable to pay, be consulted 
a solr., whose managing clerk, W., 
bapi>ened tc be a member of the Com- 
mittee of Tattersall’s Club. After a 
geneial discussion of the position W. 
was sent to Tattersall’s Club to infoitn 
some, or all, of the bookmakers con- 
cerned, Inoludlng pltf., that deft,, 
could not pay at that time, but would 
pay them when he could. It was 
alleged that W., as deft.'s agent, 
entered Into an agreement with pltf. to 
the olfeot that if pltf, did not ” poet ” 
deft, as a defaulter at Tattersall's 
Club, he would pay what he owed in full 
within a reasonable time, & that 
thereby a legal obligation to pay the 
debt was created : — Held : W, had 
no authority from deft, to enter Into 
any such contract on his behalf. — 
O'Mallbt V. Gorman, [1935] W. A. 
L. R. AUS. 

PART I, SECT, 3, SUB-SECT. 1.— D. 

se. Ckmino Act. 1836, a. 2 — Oh€0te 
in name of efmptmv — Peraondl trana^ 


action of president .] — In the present 
action, one by a co. to recover the 
amount of vanous cheques given deft., 
a bookmaker. In payment of bets on 
horse races which bets were lost : — 
Held : on the evidence, althoiigh the 
cheques were drawn in the co/s name, 
the bets bad been the personal trans- 
actions of its president, &, therefore, 
it hod no status to mainialn the action. 
— Windsor Hotbel Co. v. Silverman, 
[1934] 3 W. W. R. 249; 11935) 1 
b, L. R. 616 ; 62 O. O. 0. 247.— CAN. 

PART L SECT. 4, SUB-SECT. 2. 

h 1. .1 — ^Where deft, sold for 

pltf. horses won by pltf. at a raffle, & 
received the purchase money : — H^td : 
be oould not refutw to pay it over, on 
the ground that pltf. had obtained the 
homes by gambling.— J amibson v. 
Sherwood (1856), 14 U. O. R. 282.— 
CAN. 

PART 1. SECT. a. 

165 1. AcHtm between partners— Z>e- 
fencea.'h-QmBS v. OARK, tl939} 1 
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D. li. R. 282 ; 56 Can. C. O. 346.— 

CAN. 

PART 1. SECT. 6, SUB-SECT. 1. 

181 ill. .) — Where during a 

game of dice cheques ore given by one 
player to another player for money 
advanced to enable the former to 
continue the game, such cheques will 
be deemed to have been given for an 
filemd consideration. 

If in an action brought on such 
cheques the evidenoe discloses the 
illet^ oonsideratlou the trial judge 
should dismiss the action, even though 
the illegality has not be^ pleaded. — 
Goootns V. Morrison, [1625} 2 D. L. H. 
1208 ; [19261 2 W. W. R. 76.— CAN. 

m i. OamlHng on ffrain ex^ 

change .} — ^Money advanced or lent to 
enable the borrower to carry out an 
illegal purpose as, e.p.» gambling 
transaction on a gram exchan^, 
cannot be recovered where, at least, 
the purpose has been carried out 
wholly or to a substantia ext^^-^ 
Thomas c. Pamay JSask.), {19291 8 
D. iTE 766 ; 2W. W. B. 317.-^AN. 



7«L Waffifiic. Gum IftZ— 


191. AnnoitaMm Humph^ry Wilson 

(1929), 141 L. T. 469/ 

192. AM. Annotaiiona ; — A$io (2) Apld. Humplieiy 
V. Wilson U929), 141 L. T, 469. Consd. Woofr 
V. Freeman, [1987] 1 All E. R. 178. 

.]— Gibson v. Roberts (1936), 80 Sol. ‘ 
Jo. 696. 

192b. .] — ^Pltf. was the proprietor of a club 

where card games were played for money, 
chips or counters being used for money in 
the actual play. Deft, purchased from the 
club chips to the value of £30 for which he 
gave the cheque of a thh*d party, which was 
subsequently dish(inoured. There was a 
practice in the club whereby, in the event of 
the loser having insufhcient chips to pay his 
losses, both winner &; loser proceeded to the 
office of the club & the office paid the sum 
agreed as won direct to the winner. The 
office had so paid £18 19s. on belialf of deft. 
In an action for £30, the price of the counters, 
or, alternatively, for the same sum as money 
lent, & for the sum of £18 19s., money lent : — 
II eld : (1) the giving of the counters on credit 
was a transaction in the nature of a promise 
void & unenforceable under Gaming Act, 
1892 (c. 9), s. 1, as it was a promise to pay 
money paid under contracts void under 
Gaming Act, 1846 (c. 109), s. 18 ; (2) the sum 
of £18 19s., being paid direct to the person 
who had already won the money upon 
wagers, was money lent to deft, for the pur- 
pose of gaming or wagering & therefore 
irrecoverable imder the Gaming Acts ; 
(3) bridge is not an unlawful game, but 
qu, : whether poker is an unlawful game. — 
Woolf v. Freeman, [1937] 1 All E. K. 178 ; 
166 L. T. 219 ; 80 8ol. Jo. 995. 

192c. .] — Ee Brice’s Estate, Brice v. 

Prere (1937), 81 Sol. Jo. 238. 

203. AM. Annotations: — As to (1) Consd. Elles- 
mere, Earl V, Wallace, [1929] 2 Ch. 1. As 
to (2) Apld. Carlton Hall Club, Ltd. v. 
Laurence, [1929] 2 K., B. 153. Consd. 
Humphery v. Wilson (1929), 141 L. T. 469. 

205a. .] — Pltf. & other players of 

chemin de fer took it in turn to be croupier 
or banker. Deft., one of the players, bought 
counters to stake, & at the end of the game, 
having lost £600, he gave a cheque for that 
amount to pltf. in payment of what he had 
lost to pltf. &/or other persons. In an action 


on the cheque : a payment to a 

wiimer at gaming, or to a person who accepted 
payment for winners, in the form of a cheque 
w^ void & unenforceable, & the action failed. 

■RiCHAJEtPSON V. MoNCBIEFFB (1926), 43 

T. L. “ 

213. Add. Annotation : — Consd. Humphery v. Wil- 
son (1929), 141 L. T. 469. 

224. AM. Annotaiwn : — As to {1) Refd. Re Wilson, 
Ex p. Salaman v. Keith, Prowee (1926), 133 
L. T. 814. 

226. Add, Annotaiion : — Refd. Falcon v. Famous 
Players Film Co. (1926), 42 T. L. R. 91. 

227. Add. Annotation : — Consd. Ward v, British 
Oak Insurance Co., [1932] 1 K. B. 392. 

229. AM. Annotation : — Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L.R, 91. 

239. AM. Annotations FoUd. Soc. Anon, des 
Grands Etablissements de Touquet Paris - 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton HaU Club v. Laurence, [1929] 

2 K. B. 153. 

240. Add. Annotations : — Apld. Carlton Hall Club 
V. Laurence, [1929] 2 K. B. 153. Refd. Soc. 
Anon, des Grands Etablissements de Touquet 
Paris-Pl^e v. Baumgart (1927), 96 L. J. K, B. 
789 ; Nihalchand Navalchand v. McMuUan, 
[1934] 1 K. B. 171. 

243. AM. Annotations : — FoUd. Soc. Anon, des 
Grands Etablissements de Touquet Parls- 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club, Ltd. v. Laurence, 
[1929] 2 K. B. 163. Refd. Nihalchand Naval- 
chand V. McMuUan, [1934] 1 K. B. 171. 

245. Add. Annotations : — FoUd. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton HaU Club v. Laurence, [1929] 

2 K. B. 153. 

245a. .] — Where money is lent in 

a forei^ country for the purposes of gaming 
gaming in that country is not illegal, & 
cheques payable in England are given for 
the money lent, pltf. can ignore the security 
& sue as for money lent to deft. — Soci^iTi: 
Anonyme des Grands Etablissements de 
Touquet Paris-Plage v. Baumgart (1927), 
96 L. J. K. B. 789 ; 136 L. T. 799 ; 43 
T. L. R. 278. 

Annotation: — Consd. Carlton Hall Club v. Laurence, {1929) 

2 K. B. 163. 


PART 1. SECT. 7, SUB-SECT. 1.— A. 

•p. Cheque cashed during pome.) — 
During a game of poker one :i^ayer 
oa^ed a oneque for another : — Held : 
the giving of the cheque was founded 
upon, arose opt of, Sc was oonneoted 
with, the game of poker, which was 
a gambling transaction, Sc It was there- 
fore void. — L® Blano V. Thomas 
1933), 6 M. P. R. 401.— CAN. 

PART L SECT. 7, SUB-SECT. S. 

Q I. Ocmtaining words 

** valtte recetced.^*} — Deft, gave D., a 
fellow player in a game of dioe to whom 


ho had lost $400, a promissory note for 
$1,200 to cover said $400 Sc $800 in 
cash which D. then lent to deft. On 
maturity of the note, deft, paid $700 
& gave D. a new note for $600, which 
note D. endorsed before maturity & 
for value to pltf. who hod no notloe of 
the consideration for which that note 
or the original note had been given. 
The $500 note bore the words ** value 
received.” In an action in the county 
ot, on the $600 note the defence was 
set up that It had been given in whole 
or in part for a gambling debt ; Sc, 
therefore, because of sect. 56 (a) Sc (c) 
of County Ots. Act, R. B. Id.. 1913, the 


county ot. had no jurisdiction. Judg- 
ment for pltf. — BLammkr V, Finkel- 
STEIN, [loh] 1 W. W. R. 769 ; 2 

D. h. R. 738 ; 39 Man. L. R. 417.— 

CAN. 


PART I. SECT. 7, SUB-SECT. S. 

I t. Contract to buy <t sell on 

margin ,] — Pearson v. Carpenter & 
Son (1904). 35 S. C. K. 380.--CAN. 

n II, Contract not speculative 

transaction on part of plaintiff.} “ 
Woodward & Co.. Ltd. v. Koefokd 
(1921), 62 D. h. R. 431; 37 Can. Oim, 
329 ; 31 Man. L. IL 286 ; {1921 1 
3 W. W. R. 232.— CAN. 
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Part II. — Games, Gaming and Gaming Houses. 


247. Add. Annotation : — Consd. Ellesmere v, 
Wallace, [1929] 2 Oh. 1. 

251. Add. Annotations : — Apld. Ankers v. Bartlett, 
[1936] 1 K. B. 147. Refd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

252. Add. Annotation : — Consd. Ellesmere v. Wal- 
lace, [1929] 2 Oh. 1. 

253. Add. Annotations : — Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1 ; .Toel v. Barclay, [1937] 
1 All E. R. 309. 

254. Add. Annotations : — As to (2 ) Consd. R. v. 
Kirby, Parker & Patrick (1927), 20 Or. App. 
Rep. 12 ; R. v. O. K. Social & Whist Olub, 
Ltd. (1929), 45 T. L. R. 570. Refd. R. v. 
Brennand (1930), 47 T. L. R. 22. 

265. Add. Annotation : — Refd. Davis v. Parker, 
[1931] 2 K. B. 210. 

255a. .] — The questions whether 

a house is used for unlawful gaming within 
sect. 4 of the above Act, & whether a game 
is unlawful within Betting Act, 1853 (c. 119), 
8. 3, are for the judge, & not the jury. — 


R. V . Kirby, Parker Patrick (1927), 20 
Or. App. Rep. 12, 0. 0. A. 

260. Add. Annotation^ : — As to (4) Refd. Richard- 
son V. Moncrieffe (1926), 43 T. L. R. 82. As 
to (6) Consd. Davis v. Parker, [1931] 2 K. B. 
210. Generally, Refd. R. v. Berg, Britt, 
Carr6 & Dummies (1927). 20 Or. App. Rep. 
38 ; R. V . O. K. Social & Whist Olub, Ltd. 
(1929), 46 T. L. R, 670 ; Daniels v. Pinks, 
[1931] 1 K. B. 374. 

261. Add. Annotation : — Refd. Richardson v. Mon- 
crieffe (1926), 43 T. L. R. 32. 

267a. .] — Progressive whist, where the 

partners are shuffied as well as the cards, is 
not a game of skill, &, if played for money 
prizes, is an unlawful game. — R. v. O. K. 
Social & Whist Olub, Ltd. (1929), 45 
T. L. R. 570 ; 73 Sol. Jo. 451 ; 21 Or. App. 
Rep. 119, 0. 0. A. 

275. Add. Annotation : — Folld. Bennett v. Ewens, 
[1928] 2 K. B. 610. 

276. Add. Annotation — Consd. Davis v. Parker, 
[1931] 2 K. B. 210. 


PART n. SECT. 1. SUB-SECT. 1. 

252 i. Priaea provided out of 

admission money.] — A person hired a 
ball for one night, Sc another hall for 
two nights, & advertised that whist 
drives, open to the public on payment 
of one Bnllling for admission, would 
be held In the halls on those nights. 
A largo number of people attended, & 
prices were awarded to the euooesaful 
players. The purchase of the prizes 
waa defrayed out of the admission 
monev, any balance over being retained 
by the promoter: — Held: (1) the 
playing of progressive whist was 
gaming, in view of the facts that the 
element of chance predominated in 
the game, & that the prizes were derived 
from the admission money, Sc it was 
Immaterial whether the proceedings 
were or were not detrimental to the 
morals of the ooramxmity ; (2) accused 
hod managed, conducted, or carried 
on gaming in the premises, although 
his operations had been restricted to 
three isolated occasions. — Bunton v. 
MlIXBR, [19261 S. C. (J.) 120.-~SCOT. 

PART II. SECT. 1, SUB-SECT. 2.— 

0. (a). 

o 1. .] — ^M. was the manager of a 

Sports Olub. On a prosecution under 
sect. 3 of Gaming & Betting Act-, 1912, 
charging M. with being the keeper of 
a common gaming house the police 
gave evidence that they saw people 
playing poker with both money Sc 
counters. Sc heard expressions used 
which indicated that gambling was in 
progress. It was proved that the club 
was open every day of the week to a 
very late hour, & that it was com- 
petent for any member of the public 
to join the club upon paying 2s. 
entrance fee Sc having his name 
approved. M. was convicted : — Held : 
poker is not an unlawfnl game ; how- 
ever, there was evidence upon which 
the magistrate could find that the club 
tended to cause a public mischief &; 
was, accordingly, a common gaming 
house Sc the rule nist, therefore, should 
be dlsobargod with costs.— --Bs Lrsijs. 
Ex p. MoOrohon (1936), 53 N, 9. W. 
W. N. 182.— AUS. 

sv. Whiffle hoard.] — The owner of a 
restaurant having therein a machine 
called whiffle board, which is a game 
of chance, is guilty of keepihg a com- 
mon gaming house. — R, v. dumont, 
[1936] 8D7L. R. 267 ; 66 Can. O. O. 
366,— CAN. 


PART II. SECT. 1, SUB-SECT. 2.— D. 

270 U. Game played by problem 

checker hoards .] — D*Obio v. Leigh & 
CUTHBERTSON, Ltd., [1929] 2 W. W. R. 
171 ; 41 B. C. K. 163; affff., [1929] 1 
W. W. R. 122.~~CAN. 

PART II. SECT. 1, SUB-SECT. 2.— E. 

b i. .] — R. V . Arnold, [1927] 4 

D. L. R. 206 ; 48 Can. Orim. Cos. 101 ; 
60 O. L. R. 682.— CAN. 

b ii. ,] — ^ automatic vending 

machine which answers the descrip- 
tion In sect. 986 (4) of the Criminal 
Code, as amended by 1930 (o. 1 1 ), 
8. 27, is a ** means of contrivance for 
playing a game of chance,** within sub- 
seot. (2) of sect. 986, regardless of 
whether there is any real or material 
value in what the operator, i.e. the 
player, of the machine receives at 
times, as the result of operating it. — 
R. V. Freedman, [1931] 1 W. w. R. 
775 ; 55 Can. C. C. 288 ; 39 Man. L. R. 
407.— CAN. 

b lii. .] — R. V . Wilkes, R. r. 

Hisoook, R. V . Robertson [1931], 
1 D. L. R. 995 ; 66 O. L. R. 319 ; 56 
Can. C. C. 1.— CAN. 

b iv. .]— Accused had on his 

premises on automatic vending machine 
in which customers placed a five cent 
coin, pulled a lever, & received from 
the machine a package of candy, with 
or without “ slugs,*' varying In number, 
which had no oommerolal or exchange- 
able value but might be used to 
operate the machine to show printed 
legends for amusement only, no candy 
being emitted. The candy package 
emitted for the coin deposited was such 
as that sold over the counter for five 
cents, Sc on the sale of the candy 
emitted the accused made a profit : — 
Held : accused was not guilty, under 
the Criminal Code, of keeping a common 

g aming house. — Roberts v. R., [1931] 
. C. R. 417 ; 3 D. L. R. 225 ; 56 
Can. C. C. 144.— CAN. 

b V. .] — R. V . ATHONA8 (1931), 

56 Can. C. C. 146.— CAN. 

b vl, .] — In view of the manner 

in which the automatic vending 
machine in question herein was 
operated by accused, its lessee, in 
exchanging for merchandise the slugs 
which the players received in varying 
numbers from the machine : — Held : 
it was a means or contrivance for 
playing a game of chance,** within 
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sect. 986 (2), (4) of the Criminal Code.— 
R. V. Richards, [1932] 1 W. W. R. 
148 ; 2 D. L. R. 361 ; 44 B. O. R. 430 ; 
57 C. C. O. 208.— CAN. 

b vii. .] — R. V. Richards (No. 

2), [1932] 1 W. W. R. 177.— CAN. 

b viii. .3— R. V. Heit (1931), 67 

C. C. O. 107.— CAN. 

b ix. .] — R. V. Glenfikld, R. 

tj. Stein, R. v. Ambrey, R. v. Hughes, 
R. tJ. Wong Chew, [1934] 3 W. W. R. 
4()5 ; [1936] 1 D. L. R. 37 ; 02 C. C. 0. 
334.— CAN. 

f i, — ffeld : a machine 

known as the “ Caillo Victory Vendor ** 
was one to which the prohibition In 
Gaming Machines (Scotland) Act, 
1917 (o. 23). R. 1 (1). applied.— U ltvi 
V. Miller, [1927] S. C. (J.) 87.— SCOT. 


276 i. Whether dominant dement of 
skill.] — Deft, kept for use by the public 
on his premises a number of machines, 
known by the name of “Diddlor.** 
Any one wishing to use one of these 
machines purchased from deft, discs 
at the price of seven for 6d. He 
Inserted one disc in a slot Sc pulled a 
handle, which caused three rollers to 
revolve. On each roller was printed 
a number of devices, such as cherries, 
roses, etc. If certain combinations 


of those devices stopped opposite a 
pointer on the face of the machine, 
the player won a certain number ox 
discs. With these he could purchase 
on the premises certain goods. The 
winning combinations Sc the odds for 
each were printed on the front of the 
machine in view of the player. If 
none of these combinations stopped 


opposite the pointer, the player lost 
his disc. The machine was fitted with 


a control, by which the player could 
stop the rollers, one at a time. Sc so 
endeavour to obtain a winning com 


bination. There were 15 nmohines on 


the jwemlses. Deft, was prosecuted 
under Gaming Houses Act, 1864, s. 4, 
that he, being the occupier of the 
premises, did use them for the purpose 
of unlawful gaming. The Justice was 
satisfied on the evidence that the 
majority of the persons who used the 
machine would be players of leas than 


average skill. Sc. therefore, held that 
the gome was one In which the ohnneos 
were not favourable alike to all players. 
Including the owner of the machine, 
& accordingly oonvioted the deft, v — 
Hdd: the convieripn was right. — 



VoL XXV.— Gaming aiid Wagering. Cases 278— 


278, Add. Annoiationa : — As to (1) FoUd. Bennett 
V. Ewens, [1928] 2 K. B. 610. Aa to (2) 
Consd. R. V, Kirby, Parker & Patrick (1927), 
20 Or. App. Rep. 12. 

278a. .] — R. V. Perry, R. v. Dransfeeld, 

(1936), 80 Sol. Jo. 896, 0. 0. A. 

278b. Certainty ol winning something,] — (l) A 

machine may be used for the purposes of 
“ gaming “ betting ” even though, if the 
directions affixed to it are obeyed, it is 
certain that the user will win sometliing. 

(2) In a conflict of evidence it is for the 
jury • to decide for what purposes persons 
resort to the premises in question. — R. 
V. Brennand (1930), 47 T. L. R. 22 ; 74 
Sol. Jo. 788 ; 22 Or. App. Rep. 96, C. C. A. 

278c. Order for destruction of machines — Pro- 
ceedings under Gaming Houses Act, 1854 
(c. 38).] — Applt. was convicted before petty 
sessions of unlawfully gaming with automatic 
machines, & a number of machines in his 
possession were ordered by the justices to be 
destroyed : — Held : the proceedings being 
taken under Gaming Houses Act, 1864 
(c. 38), the justices had no jurisdiction to 
order the destruction of the machines, such 
jurisdiction being conferred only by Gaming 
Act, 1846 (c. 109), s. 8, & in cases brought 
before them by a wan*ant issued under that 
Act. — Eyre v, Brumfield, [1936] 2 All E. R. 
1 ; 154 L. T. 096 ; 100 J. P. 209 ; 52 T. L. R. 
454 ; 80 Sol. Jo. 368 ; 34 I.. G. R. 249 ; 30 

284a. House used for game where chances not alike 
favourable to all players.] — The committee 
of management of a members’ club installed 
in the club certain machines for the use of 
members only & for the purpose of giving 
additional pleasure to the members. The 
machines were operated by means of pennies 
inserted in a slot. The player, having first 
inserted a penny, depressed a handle, causing 
three cylinders to revolve on which were 
depicted bells, bars fruits. On the 
cylinders ceasing to revolve the player 
either lost his penny or received winnings 
up to twenty pennies, according to the 
combination of fruits &/or bells i&/or bars 


opposite a pointer. The machine auto- 
matically filled a jack pot from its winnings, 
& the pennies in the jack pot were returped 
to the player who obtained the combination 
of three bars. The macbioes were similar 
in type to other machines for the user of 
which persons had been convicted under the 
Gaming Houses Act, 1864 (c. 38), where the 
persons had used the machines in shops or 
places of public entertainment or in pro- 
prietary clubs. Pour members of the com- 
mittee of management of the club in question 
were charged under Gaming Houses Act, 
1854 (c. 38), 8. 4, for being persons having the 
care & management of certain premises, to 
wit, the club, which were then being used 
for the purpose of unlawful gaming being 
carried on therein. The contention of the 
members of the committee of management 
was that the position of a members’ club 
was analogous to that of a private house, & 
that gaming upon the machines in a members’ 
club was therefore not unlawful gaming : — 
Held : in order that a house should be a 
common gaming house within s. 2 of the 
Gaming Act, 1845 (c. 109), s. 2, it was not 
necessary that some person should be keeping 
the house for his gain, lucre or living ; it 
was sufficient that it was a house kept or 
used for playing at any game where the 
chances of the game being played therein 
are not alike favourable to all the players ; 
the chances of the game played on the 
machines in this club were not alike favour- 

! club ' 

members’ club did not prevent the club 
premises being kept or used for the purpose 
of unlawful gaming being carried on therein, 
& therefore the members of the committee 
of management of the club could be con- 
victed of the offence charged under Gaming 
Houses Act, 1864 (c. 38), s. 4. — Daniels v. 
Pinks, [1931] 1 K. B. 374 ; 100 L. J. K. B. 
337 ; 144 L. T. 372 ; 96 J. P. 23 ; 47 T. L. R. 
166 ; 75 Sol. Jo. 59 ; 29 L. G, R. 120 ; 29 
Cox, C. C. 221, D. 0. 

284b. Game must be unlawful.] — Applts., pro" 
prietors of a place known as “ Fun Pair,*’ 
invited the public to resort thereto, & the 


Gordon v. Dunlevy, [1928] I. B. 695. 

— IR. 

276 ii. .] — R. V. Liptrot, [1928] 

3 W. W. _R. 60; 50 Can. Grim. Cas. 


276 ill. .] — The operation of the 

slot machine in question herein, when, 
at least, it Is exposed for use with the 
object of gain to the proprietor, & 
operated by his customers, held to be 
a ** mixed game of chance & skill ” 
within Criminal Code, s. 220 (a). — 
R. V. Canada Mint Co., [1928] 4 
D.L. R. 639 ;[1928]3W.W.R.195; 50 
Can. Orim. Cas. 384. — CAN. 


276 iv. .J—R. V. Wolfe, [1928] 

4 D. L. R. 941; [1928]2W.W.R.689; 
60 Can. Crim. Gas. 189. — CAN. 


ta. ConftaeaHon — Necessity for search 
twxrroTif.J — R. v. Roooo, [1931] 2 

W. W. R. 65 ; 56 Can. C. C. 323 ; 39 
Man. L. R. 463.— CAN. 


sd. ideemed machines operated for 
gambling .] — The fact that slot machines 
are licensed In Quebec does not make 
them legal if operated for gaming.— 
R. V. Bernier (1916), 27 Can. 0. O. 
226.— CAN. 


if. l/iabimy of person mipplving].-^ 
A person furnishing a restaurant with 


a slot machine to be operated for his 
benefit is liable for ** assisting in 
keeping a disorderly house. — R. v. 
Beland, [1936] 1 D. L. R. 44; 64 
Can. C. a 354.-— CAN. 


PART n. SECT. 2, SUB-SECT. 1. 

sd. General rule .] — Where a game as 
played on premises encourages an 
indulgence in all classes of the com- 
munity of the propensity to gamble, & 
is In j urio us to publio morals & a com mon 
law nuisance, the premises are a 
common gaming house. — Dawson v. 
Sinclair, [1926] N. Z, L. R. 721.— 
N.Z. 

284 i. Proprietary club — Need not he 
open to public ,] — A common gaming 
house is one in which a large number of 
persona are invited habitually to con- 
gregate for the purpose of gaming, & 
it makes no difference that its une is 
restricted to subsoribors & members 
of a club, & it is not open to all persons 
desirous of using it . — He Chinniah 
(1923), I. L, R. 47 Mad. 426.— IND. 

284 ii. In which polcer played. ]— 

An Incoiporated oo., the proprietor of 
a ‘*club^’ in which membership was 
secured by payment of a perioalcai 

29 


fee, & whore stud poker was played, 
the players being required to buy cards 
from the “ club &; gum, fruit, candy 
or soft drinks being supplied on each 
sale of cards : — Held : to have been 
properly convicted for keeping a 
common gaming house. — R. 7*. Tr/Mn- 
men’s (3l0b (1926), 4.5 Can. Orim. Cas. 
231; 20 Sask. L. R. 461; [11)261 

1 W. W. R. 830.— CAN. 


o i. Place or office kept for ynaklng 
contracts for sole of storks tC* goods on 
differences.] — B. 7?. UARKNEBts (1905), 
6 O. W. R. 219 ; 10 O. L. R. 555.- 

CAN. 


J — On a prosecution 

for keeping a eominon gaming Iioukc : 

: premises on which woie foimci 
3 ards, poker chi]>s, dice, a round 
3 iotli -covered & a ‘ pmich 

joard,"* were “ provided with any 
noans or contrivance for unlawrnJ 
jetting or gaming ” within CnmUia] 
yodo, s. 98G. — R. V. Cot, [J92o] 3 
V. W. R. 538 ; 44 Can. Crim. Cas. 


„ ~.l — The keening o^ a 

“ multiseller for gain ; — Beld : to 
render the place tn which It was kept 
fit where It was “ played by persons 



Cases 284b— 295a. Ekolish akd Empirb Digest SumjsMENT. 


public did so resort, for the purpose of playing 
for money at a game with an automatic 
machine called the “ Circle of Skill,** which 
the justices found was a game of skill 
Held : applts. could not be convicted of 
permitting the above place to be opened for 
the purpose of unlawful gaming. — Davis v. 
Pabkbr, [1931] 2 K. B. 210 ; 100 L. JT. K. B. 
690 ; 96 J. P. 146 ; 47 T. L. B. 418 ; 29 
L. G. B. 887 ; now. Parksb v, Davis, 
145 L. T. 188 ; 75 Sol. Jo. 312 ; 29 Cox, C. C. 
297, D. C. 

AM, Annotation: — Refd. Ankers v. Bartlett, [19861 1 K. B. 

147. 

286. Add> Annoiaiion : — Apld. B. v. Berg, Britt, 
Carr4 & Lummies (1927), 20 Or. App. Bep. 
38. 


2SSi^, Members Of committee of members* 

olub«]-~I>A]iiri£|iB V. Pinks, No. 284a, ante. 

295. Add, Annotation : — ^Apld. Ankers v, Bartlett, 
[1936] 1 K. B. 147. 

295a. Gaming In refreshment house— What 

amounts to— Metropolitan Police Act, 1839 
(c. 47), 8. 44.] — In Metropolitan Police Act, 
1839 (c. 47), s. 44, the word “gaming” 
includes the playing of any game played for 
money or money’s worth, whether the game 
be lawful or unlawful & whether it involves 
or does not involve skill. — ^Ankers v. Bart- 
lett, [1936] 1 K, B. 147 ; 105 L. J. K. B. 
161 ; 164 L. T. 260 ; 100 J, P. 65 ; 79 Sol. 
Jo. 988 ; 34 L. G. B. 31 ; 30 Cox, C. C. 338, 
D. C. 


resorting thereto, a common gaming 
house. — R. V, Elasz (1926), 46 Can. 
Grim. Oas. 257 ; 20 Bask. L. R. 605 ; 
[1926] 2 W. W. R. 368.— CAN. 

eiii. .] — R. V. Donald, 

[19311 44 B. C. R. 614.— CAN. 

»£. Under Gaming Act, 1908, s. 4.1 — 
Weathered v, Fitzqibbon, [1925] 
N. Z. L. R. 331.— N.Z. 

sk. What evidence admissii)le .] — The 
question being whether a place was a 
common gaming house, the things 
which persons brought to the place & 
the words they uttered there in relation 
to those things were all parts of the 
res gestoB & admissible as such. — 
Lbnthaxl V, Mitchell, [1933] S. A. 
S. R. 231.— AUS. 


PART U. SECT. 2, SUB-SECT. 2. 

h i. Acting as ** hanker ** 

Irut not residing in gaming 

house.] — HeM: not to Justify a con- 
viction as keeper of the house. — R. v. 
Mark (1924), 43 Can. Grim. Gas. 368. — 
CAN. 

h ii. Under Gaming Ad, 

1908, 8. 4.1 — Weathered v. Fm- 
GIBBON, [19251 N. Z. L. K 331.— N.Z. 


h UI. Trading in sale <Jt 

purchase of cotton — On '^yment of 
differences .] — Emperor c. Tuavarmal 
Rupchand (1928), 1. L. R. 63 Bom. 
367.— IND. 


h iv. Acting as dealer .] — 

A pomon who acts as ‘^dealer ” in a 
game of chance but is not a player & 
not interested in any way tn the 
profits made from the oorrylng on of 
the game is not “ assisting In the care, 
government, or management ** of the 
place In which the game is played, 
within sect. 229 (2) of OrtminaJ Code, 
&, therefore, cannot be deemed a 
“ keeper " tbereof. — R. u. Pang Dat 
& Gin Bo (Man.), [19291 3 W. W. R. 


613 ; , 
L. R. : 
CAN. 


4-i:rvx/j 1 D* L« 625 t 38 
165 ; 62 Can. Grim. Gas. 306. — 


h V. Assisting caterer other 

than club controlling premises ,] — A 

S erson who has nothing whatever to 
0 with the care, management, or 

g overnment of a common gaining 
ouse can be liable os the keeper 
thereof only if his acts were in aid of 
the keeper. In the present case what 
the accused did was held to have been, 
not in aid of the club which oontrolled 
&, managed the premises, but in aid 
of a caterer other than the club, 
although both the oo. & the dub were 
managed by one & the same person.— 
R. vTnbi^ON, [1929] 2 D. L. R. 317 ; 
1 W. W, R. 665 ; 61 Gan, Ortm. Gas. 
213 ; 24 Alta. L. R. 69.— CAN: 

h vi. Persons in minor 

positions .] — Parliament did not ttitend 
that derks & others in minor poslttonJi 
not charged or appearing to be charged 
with the care, government or rnanafl^* 
ment of a dik>rderly house should be 
deemed to be keepers. — R. v, SjSLOOX, 


11931] 2 W. W. R. 745 ; 66 Can. C. C. 
243 ; 25 Alta. L. R. 604.— CAN. 

n I. .] — The mere fact 

that the room In which a game of 
chance Is played is in the same 
premises as & communicating with a 
shop imder the same management as 
the room does not justify the finding 
that there was in the game an element 
of ** gain ** within the meaning of 
sect. 2^26 (a) of Criminal Code, If there 
is no evidence that any purchase was 
made from the shop by any of the 
players at any time.— R. «. Pang Dat 
& Gin Bo (Man.). [1929] 3 W. W. R. 
613 ; 52 Can. Crlm. Cas. 305.— CAN. 


n ii, — Tho fftot that the 

accused, who was chaiged with keeping 
a common gaming house, sold beer, on 
the occasion tn question, to the players 
on his premises held not sufliclent in 
itself to Justify the Inference that 
** gain,** within the meaning of sect. 226 
of the Code, resulted to him, whore 
there was no evidence that he was 
carrying on the business of selling beer. 
— R. V. Lemaire, [1929] 2 D. L. K. 
795 ; 1 W. W. R. 321 : 61 Con. Orim. 
Cas. 137 ; 88 Man. L. R. 42.— CAN. 

n HI. .3 — R. V. Radinsky 

(B. C.), [1929] 3 W. W. R. 212 ; 62 
Can. Crlm. Cos. 131.— CAN. 


n iv. .] — R, V. Forder 

(1930), 54 Can. C, <1 388.— CAN. 

r 1. .1— R- V. (Charlie 

Sam. [1929] 1 D. L. R. 166 ; 60 Can. 
Grim. Cos. 364 ; [1928] 3 W. W. R. 
424.— CAN. 


r li, ,} — Before the 

presumption arising under soot. 985 
of Criminal Code from the finding of 
cards, dice, etc., can he held to have 
been established all the conditions of 
its existence which are provided for 
in the section must be strictly proved ; 
therefore where the search warrant 
under which the place In which they 
were foimd is alleged to have been 
entered Is not properly proved the 

E resumption does not e»st. — R. v. 

iEMAtre, [19291 2 D. L. R. 795 ; 1 
W. W. R. 321 ; 61 Can. Crim. Oas. 137 ; 
38 Man. L. R. 42.— CAN. 


V Hi. 


..] — On an appeal 


from a conviction for unlawfully keep- 
ing a common betting house — Bela : 
certain perforated pasteboard cards 
marked in duplicate, & eimUar to those 
used for checking hate at a hotel, con- 
stituted, under aH the circumstances Sc 
In the absence of any explanation of 
their presence, a “ meems or contrivance 
for betting ** within sect. 986 (2) of the 
Criminal Code, &, therefore, the finding 
of them on the aoensed premises raised 
a primd fade case against him under 
said sub-sect. In order to raise a 

r 'Md facie case under sect, 986 (2) It 
not necessary that the search on 
which the means or oontdvaiioes for 
betting were found should have been 
made under a valid search JF^arrant. — 
R. a. Miller, tl»811 1 W. W. B. 637 ; 


30 


3 D. L. B. 213 ; affd., [1931] S. 0. B. 
3 D. L. R.T96 ; 


483; 

272.- 


-CAN. 


66 Can. 0- 0. 


0 L Keeping hank — Proof of — 

When necessary. ] — Accused was charged 
originally with keeping a disorderly 
house, to wit, a common gaming bouse, 
contrary to sect. 229 of (jriminal Code. 
On the trial before the magistrate the 
charge was amended to read that the 
accused kept a disorderly house, to 
wit, a common gaming house, as 
defined in sub -scot, (b), part (1), of 
sect. 226 of the Criminal Codo/* con- 
trary to sect. 229 of the Criminal Code. 
The accused was convicted. On 
appeal : — Held : because of the amend- 
ment, the accused was not charged 
merely with keeping a common gaming 
house but with keeping a place used 
for playing therein at any game of 
chance or any mixed game of chance 
& skill in which a bank was kept by one 
or more of the players exclusively of 
the others , &, therefore, the Crown was 
bound to prt>ve that in the place in 
question a bank was so kept, Sc, as 
proof of this was not to be found 
within the appeal book, the con- 
viction must bo set aside. — R. v. 
Roberts, [1936] 2 W. W. R. 387 ; 4 
D. L. R. 492 ; 66 Can. O. C. 298 ; 6 
F. L. J. (Can.) 131.— CAN. 


PART II. SECT. 2, SUB-SECT. 8. 


301 i. What amounts to suffering 
gaming — Adual knowledge not neces- 
sary — But some proof necessary , ) — 
Where betting lasting for an hour & a 
hall with a considerable number of 
men went on in a room In a hotel near 
the bar where the licensee was serving : 
— Held: on the evidence, notwith- 
standing the denial of the licensee that 
he did not know betting was taking 
place, ho was properly convicted of an 
offence under Licensing Act, 1917, 
8. 139. — NoRval V. Noblbtt, (19281 
S. A. A. R. 38.— AUS. 


g i. .3— Conviction for allowliig 

gambling on premises tor which there 
was a retail liquor llconoe quashed, the 
holder of the licence not havi^ know- 
ledge of the gambling.— R. v. Whelan 
(1908), 9 W. L. Xir424.— CAN. 


PART IL SECT. 2, SUB-SECT. 4. 

Q i, Whether charge to he 

laid as soon as possible.h^ThQ limitation 
of time (** as soon as possible **) in 
seet. 641 (2) of CMmliial Oode does not 
^ply to a charge under sect. 229 of the 
(Jodo, of keepiiQg a common gaming 
house. — R* t). LEE Hai, [19861 2 
W. W. R. 177 ; 3 D. L. R. 448 J 64 
Can. O. C. 49 ; 43 Man. D. B. 184.— 
CAN. 

t i . — Effect o/inaoottraet/.h^ 

Held : as the inaocuraoy was not so 
material or substantial as to mislead a 
stranger If one were to go to the 
locality 8c attempt to find the place 
intended to be raided with the help 
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804. Add. AnnotaiUm — ^Rctfd. Allen v. Whitehead 805* Add. Annotation : — ^Hefd. Allen v. Whitehead 
(1920), 45 T. L. B. 665. 1 (1929), 45 T. L. B. 656. 


Part 111. — Betting and Betting Houses. 


810. After this case add ‘^Agreement to collect 
bctUng debts — ^Contrary to public polloy.j-HS'^c 
Action, No. 699a, anteJ" 

Racecourse betting.] — See Baceconrse Bet- 
ting Act, 3 928 (c. 41 ). 

818. Add. Annotaiion : — ^Apld. Bichards v. Price* 
[1931] 2 K. B. 204. 


819a. Loitering for purpose of bookmaking — 
Distribution in street of entry forms of football 
pool.}-~Ke8ps., on behalf of N., distiibuted 
forms in the street containing an invitation 
to participate in football pools, together with 
an entry form & particulars of the terms of 
participation therein. The recipients who 
accepted the invitation sent to N. forecasts 


of the warrant. It did not amoxmt to 
more than a miadeacription &; waa not 
of a natnr© to vitiate the warrant.-— 
Empebob V. THAVABMJlL Rupohand 
( 1928). I. L. R. 53 Bom. 367.— IND. 

a I. Invalid — Effect.] — A con- 
viction for keeping a common gaming 
house may be Bustalnod, even thongh 
the search warrant, under which entry 
was made, was defective. — R. v. 
PIDQKON (1920). 45 Gan. Grim. Gas. 
233 : 37 B. O. R. 309 : 11926] 3 

W. W. R. 765.— CAN. 

d I, Sutficiency .] — A charge of 

keeping a common gaming house is 
sumcicnt, although it gives no parti- 
culars of the kind of gaming house. — 
R. V. Wong Gai, [1936] 4 D. L. R. 
453 ; 50 B. 0. R. 475 ; 66 Can. G. 0. 
265.— CAN. 

p (p. 432) 1!. .]— A 

charge under sect. 229 of Criminal 
Code, R. S. O., 1927, that the accused 
between certain dates, at a certain 

g lace, did unlawfully keep a disorderly 
ouse, to wit, a common gaming house, 
is well laid. It is not nocx^ssary that 
the parti oxilar kind of gaming house 
alleged to have been conducted shoxild 
be specified as defined by sect. 
226 (a) (b) of the Oode.— R. r. Wong 
Gai, [1936] 2 W. W. R. 645.— CAN. 

p (p. 432) 1. .1— Two 

separate & distinct offences are defined 
bv sect. 226 of Criminal Oode, R. S. 0., 
1927, which defines a common gaming 
house. A conviction for that the 
accused at a certain time & place did 
unlawfully kwp a disorderly house, 
to wit “ a common gaming house,*’ is, 
therefore, bad, either as disclosing no 
offence or as leaving it uncertain as 
for which one of several separate & 
distinct offeuoos ho was convicted. — 
R. V. Soo Krr Sang, (1936] 1 W, W. R. 
382 ; 2 D. L. R. 608 ; 66 Con. O. O. 
220 ; 60 B. 0. R. 386,— CAN. 

p (p. 432) li. — .1— R. 

V. Wong Gai, (1936] 2 W. W. R. 646.— 

CAN. 

sm. — .] — On summary con- 

viction for keeping a common gaming 
house, a mekgistrate has power to order 
the destruction of a slot machine used, 
— R. V. MlLm (1936). 65 Gan. O. O. 88. 
—CAN. 

*p, Whether appeal lies.] — R. v. 

Mu.ES (1935), 6 F. L. J. (Gan.) 212.— 

CAN. 

tt. Witness — Itequired to be examined 
— iHoht to certificate of /reedtem, V— K. 
V. SooTT, Ex p. Seprr, (1927) F. A. 
8. R. 494.— AtrS. 

•k. Confiscation of Qomina machines 
— ValiMty.Y-Accmod who had pleaded 
guilty to a charge of keeping a common 
gamu^ house &. had been fined 
appeal!^ from the order confiscating 
the gambling machines : — Held : since 
in certain oases gaming instruments 
may bb eeleed without a search war^ 
rant, & there was nothing before the 
Ot. of Appeal by way of affidavit or 
otherwise as t^o the mamner in whloh 
the search warrant was executed or as 


to whether one was necessary, it must 
be assumed that the process was 
regular In all respects. — R. v. Green, 
[1935] 1 W. W. R.. 626 ; 43 Man. L. B. 
105.— CAN. 


PART III. SECT. 1. 

t !, Cards on premises — No 

facilities for innocent use .] — Miller v* 
R.. [1931] 3 D. L. R. 795 ; S. C. K. 
483 ; 56 Can. C. C. 272.— CAN. 

810 i. Betting or betting business — 
Not illegal ipso /acto. )--Nelther in 
India nor in England has the legislature 
gone so far as to enact in express terms 
that betting transactions are illegal, 
but it is clear that in both countries 
the legislature regards it as undesirable 
In the public interest that any assist - 
anoo should be afforded by ots. of law 
to enforce obligations which have been 
created In connection with betting 
or wagering transactions. — Mitchell 
V. Tennknt (1925), I. L. R. 52 Calc. 
677.— IND, 


310 ii. .] — It is not a crime 

to make a bet with a bookmaker. 
Sect. 235 of the Olmlnal Oode applies 
only to the bookmaker & his alders Sc 
assistants in the forbidden acts. — 
Windsor Hotel Co. v. Silverman, 
11934] 3 W, W. R. 249 ; [1935] 1 

D. L. R. 616 ; 62 C. C. C. 247.— CAN. 


Bg. Provision of facilities ” for 
carrying on bookmcLkcr's business .] — ^A 
greyhound racing co, rec^elved from 
each of certain bookmakers not only 
the maximum authorised charge for a 
bookmaker’s admission but also a 
payment of 7a. Gd, In consideration 
of this payment the cp. supplied to 
the bookmaker such material as be 
required for carrying on his business 
on the track. Including betting lists, 
easels, boards & stools, « provided him 
with special lighting, the services of 
a<n attendant A a hut for storing his 
gear. It was not mode a condition of 
a bookmaker’s being allowed to carry 
on his business that he should use the 
materials, etc., provided, or that he 
should pay the 7a. 6d. or any imrt 
thereof ; — Held : the materials sup- 
plied Sc the services rendered by the 
oo. to the bookmakers In question were 
“ facilities ” for the carrying on of 
their business, within Betting Sc 
Lotteries Act, 1934, s. 13 (2), Sc the co. 
was properly convicted under that 
section. — Irvine Greyhound Racing 
Oo. V. MacMillan, [19361 8. O. (J.) 96. 
—SCOT. 


PART III. SECT. 2. SUB-SECT. 1. 

I, yerandah.] — Held : in the 

definition of " street ” in Gaming Sc 
Betting Act, 1912, s. 6, the word 
“ land ” means all enclosed or un- 
enclosed land, other than tod upon 
which or above which a house is built or 
stands. Sc the word “ house ” must bo 
taken to inolnde any adjoining stnio- 
ture such as a verandah r(>of, whlcm is 
attached to the fabric of bulling 
in such a way as to form port thereof. 
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Woods v. Tonkin (1933), 50 N. S. 
W. W. N. 6.— AUS. 

b ii. .1 — Appit. was charged 

with being In a public place for the 
purpose of betting except by a 
totallsator. The evidence showed that 
appit. was on a verandah in front of 
his hotel Sc made several bets with one 
man. There was no evidence of bets 
with any one else or that appit, earned 
on business as a bookmaker. Appit. 
stated that his purpose for sitting out 
on the verandah was to be in a cool 
place ; — Held : the evidence did not 
raise a preponderance of probability, 
nor was it a reasonable inference, that 
appit. was on the verandah for the 
purpose of betting. — Lane v. Giles, 
(19341 S. A. S. R. 311.— AUS. 

b iii. Hotel area. ] — On a charge 

of street betting, xmder sect. 104 ot 
Police Offences Act, 1928, the place in 
which the offence was alleged to have 
been oominltted was a tiled area in 
front of an hotel Sc abutting on the 
public footpath. The area, which was 
open, tmeovered, & raised three or 
four Inches above the level of the foot- 
path, formed part of the allotment 
on which the hotel was built : — Held : 
the area was not a “ street.” — Weav- 
ing V. Mahnken, [1933] V. L. R, 90 ; 
Argus L. R, 153.— AUS. 

b iv, Hotel yard.] — The en- 

closed yard of an hotel which forms no 
part of the land upon which the actual 
hotel building itself stands, is a street 
within Gaming & Betting Act, 1912. — 
Be O’Donnell, Exp. Courtney (1933), 
60 N. S. W. W. N. 217.— AUS. 


314 i. Enclosed orownds — Cricket 
ground.] — A graas field occupied by a 
cricket club, was bounded on all four 
sides by a wire fence In good condition. 
The fence along Its western side ran at 
the foot of a railway embankment, 
which was admittedly not a public 
place within Street Betting Act, 1906, 
8, 1 (4), Between the northern end of 
this fence Sc the fence bounding the 
northern side of the ground was a 
gateway, 3 feet wide, giving access to 
the ground. The gateposts worts in 
position, but the gate liad been missing 
for some time. The portion of the 
field adjoining the gateway niis not 
used for cricket, & the public liad un- 
restricted access to that i»ortion & 
gathered there in numbers every day. 
In a prosecution for loitering for the 
pimpose of betting : — l/ekf : the cricket 
ground was not a “ public jdaoe 
within sect. 1 (1) ht respect that it 
could not be (Jeseribed 

(J.) C.~SCOT. 

8k. Pathway -Sole access to three 
iwu8ca.\~~A. pathway leading from 
pubii(r land to three Hcparate dwelling- 
houses, to which it provided the only 
means of access, was entered from the 
lane through a gate which was never 
locked : — Held : the pathway was a 
“ public posstigo,’* & a Btre*>t ” 
within Street Betting Act, 1906 (o. 43), 
8. 1. — ^MACfKIB V. OROMBIE, (1926) 
S. C. (J.) 29,— SCOT. 
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of the results of football matches specified 
in the forms, together with a statement of 
the amount they were prepared to stake 
thereon. This was not payable until after 
the matches had been played. The aggregate 
of these amounts was divided among those 
sending correct forecasts, less a commission 
retained by N. : — Held : re^s. were guilty 
of loitering on behalf of N. for the purpose 
of bookmaking — i.e. the negotiating by N. 
of bets made between the participants in the 
pool inter Be , — Richards v. Price, [1931] 
2 K. B. 204 ; 100 L. J. K. B. 626 ; 145 L. T. 
189 ; 96 J. P. 161 ; 47 T. L. R. 411 ; 75 
Sol. Jo. 345 ; 29 L. G. R. 396 ; 29 Cox, C. C. 
301, D. C. 

821a. Rolled down slide Into squares.] — 

Evans v. Exworth (1936), 81 Sol. Jo. 69, 
D.C. 

822. AM, Annotation : — N.F. Everett v. Shand 
(1931), 145 L. T. 216. 

822a. Totalisator — Not Included.] — Held : persons 
betting by means of the contrivance known 
as a totalisator on a dog-race do not act in 
contravention of Vagrant Act (Amendment) 
Act, 1873 (c. 38), s. 3, inasmuch as a dog- 
race is not in itself a “ game or pretended 
game of chance ” within the sect. ; &, conse- 
quently, where a dog-racing track & a 
totalisator thereat belonged to a co., the 
contrivance being worked by its clerks, that 
charges against the secretary & managing 
director of the co. & some of the clerks, of 
‘ aiding & assisting persons betting at the 
track by means of the contrivance on dog- 
races in contravention of the section, were 
not maintainable & should be dismissed. — 
Everett v, Shand, [1931] 2 K. B. 622 ; 100 
L. J. £. B. 612 ; 145 L. T. 216 ; 95 J. P. 147 ; 


47 T. L. R. 415 ;,76 Sol. Jo. 393 ; 29 L. G, R. 
390; 29 Cox, C. G. 309, 

828. AM, Annotation : — Gonsd. Everett v, Shand 
(1931), 146 L. T* 216. 

825a. .] — Everett v, Shand, No. 322a » 

ante, 

326. Add, Annotation : — Retd. Everton v. Walker 
(1927), 137 L. T. 694. 

880. AM, Annotation : — Consd. Everton v. Walker 
(1927), 137 L. T. 594. 

339. AM, Annotation : — As to (4) Retd. Shuttle- 
worth V, Leeds Greyhound Assocn., [1933] 
1 K. B. 400. 

368. AM, Annotations: — As to (2) Consd. Samuel 
V. Adelaide Club, Ltd., [1934] 2 K. B. 69. 
As to (4) Expld. & Dlstd. Shuttleworth v, 
Leeds Greyhound Assocn., [1933] 1 K, B. 
400. Refd. Clark v, Westaway, [1927] 2 
K. B. 597. As to (5) Refd. Clark v, Westa- 
way, [1927] 2 K. B. 597. Generally, Refd. 
Schneiders v, Abrahams, [1925] 1 K. B, 301. 

358a. Totalisator — Greyhound racing track.] — 
The words “ such owner, occupier, keeper, or 
person as aforesaid in the latter part of 
Betting Act, 1863 (c. 119), s. 1, are not to be 
read as limited to the class of persons who 
come within the ambit of the earlier part of 
the sect. — namely, persons who themselves 
are parties to bets or to transactions of the 
nature of bets. A person, therefore, such 
as the proprietor of a totalisator on a grey- 
hound racecourse, who merely provides facili- 
ties for other persons to bet, & is not himself 
a party to any bet, may be guilty of an offence 
under the latter part of the sect. 

Resp. Assocn. were the occupiers of a 
totalisator within the inclosure of their grey- 
hound racecourse. The totalisator was a 


PART in. SECT, 2. SUB-SECT, 3, 

f 1, Investment received elsewhere 

than at totalisator itself,] — During; the 
progress of a trotting club’s meeting, 
totalisator tickets liavlng been sold at 
the members’ & stewards’ stands from 
boxes not situated in the totalisator 
building, applt., a servant of the club, 
was convicted of the olTetice of per- 
mitting an investment on the totalisator 
to be received elsewhere than at the 
totalisator Itself : — Held : an invest- 
ment rooolvod in an entirely separate 
building with no connection & no 
attempt at fijmchronising with the main 
totalisator is a payment made elsewhere 
than at the totalisator itself, & applt. 
was rightly convicted under Gaming 
Act, 1908, 8. 30 (3). — Goggin t?. Young, 
[1928J N. Z. L. R. 763.— N.Z. 

p ^ pak-a-pn ticket is on 

Instrument of ganxing within Gaming 
& Betting Act, 1912, s. 37. — Jknnings 
V, Yet Ching (1931), 48 N. S. W. W. N. 
248.— AUS. 

r i. Paraphernalia for conductxno 
betting house.] — R. v. Brrnnan & 
Newlands (1928), 49 Can. Crim. Gas. 
54.S— CAN. 


PART III. SECT, 4. SUB-SECT. 1.— A. 

m (p. 438) I. .1 — A person 

standing stationary in a public street 
for a considerable period is not thereby 
guilty of the offence of loitering imder 
Lottery & Gaming Act, 1917, 8. 40, 
although he has been request^ by a 
police constable to cease from loitering. 
— ^Mattin V, OURBIB, [19271 S. A. S. R. 
459.— AUS. 

m (p. 438) U. — • FrequenHrm ,**} — 
In a trial on a obarge of haTing, imr 


alia, frequented certain streets for the 
pm-pose of receiving bets, contrary to 
Street Betting Act, 1906, s. 1, It was 
established that, on ffve occasions 
on one day & on two occasions on 
another, accused had diivon along the 
8ti*eot8 in question in a motor car ; 
that, at certain street corners he had 
slowed down, & a man standing at 
each corner had thrown a packet into 
the car ; that, on the last occasion, 
accused had stopped in one of the 
streets & taken up two men as pas- 
sengers ; that the police had thereafter 
followed accused’s car, &, after over- 
taking it, had apprehended accused 8c 
his companions ; & that, on searching 
the men, they bad discovered envelopes 
containing betting slips & other similar 
papers on their person.^ : — Held : 
accused was guilty of *' frequenting 
the streets in question for the purpose 
of receiving bets, within sect. 1 of 1906 
Act. — Cassidy v. Langmuer, [1936] 
S. O. (J.) 65.— SOOT, 


m (p. 438) iii. .1 — A person 

who is sitting In a stationary motor 
oar in a street may be said to loiter 
within Lottery & Gaming Act, 1917, 
8. 40. The natural sense of the word 
** loiter'* in this section is that of 
staying in the street or place without 
any sufficient & lawful reason for being 
there. — Johns v, Bhrkt & Dai/ton, 
[1934] S. A. S. R. 111.— AUS. 


k <p. 439) 1. Sf. P, Muhammad Khan 
c. R. <1927). I. L. R. 9 Lah. 265.— IND, 


t (p. 440) J. ^.1— 

Where certain persons rented an en- 
closure, part of a larger enclosure 
abutting on a public road, &: invited 
others to come there Sc make bets : — 
Held ; any person found betting there 
was rightly oonvieted of gambling In a 
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public place. — H. v. Tulshi Dab 
(1924), t. L. R. 46 All. 787.— IND. 

si. Shed — Used by worlcmcnfor meals,] 
— At the trial of a workman, who was 
charged with using a place for the 
pm’pose of betting It was proved that 
on live dates libelled, between the hours 
of 12 noon & 1 p.m., he had engaged in 
ready -money betting with fellow-work- 
men in a shed In the employers’ pre- 
mlses. The workmen were allowed to 
use the shed for the purpose of taking 
t/heir meals, but the accused’s betting 
transactions were carried on Without 
the permission or knowledge of his 
employers : — Held : the shed was a 

place ” used by the accused for the 
purjiose of betting. —Y oung v. Darbah, 
[1929] 8. C. (J.) 17.— SCOT. 

80 . Part of premises,] — Conviction for 
keeping a disorderly house upheld on 
evidence that the use of part of the 
premises for betting was not a single 
or casual occasion. — R. v. Edwards 
(1936), 66 Can. 0. 0. 117.— CAN. 

PART in. SECT. 4, SUB-SECT. 1 .— B. 

g i. .] — Deft, assocn. was incor- 
porated as a CO. by letters patent, 
which wei*© amended f:>y adding cortaih 
objects & purposes, vks,, to encourage 
horse-racing, to construct, maintain, 
8c operate race-courses, 8c other like 
objects & purposes. The co. estab- 
lished a race-course Sc held race- 
meetings, at which betting on the races 
was permitted, & was convicted under 
Criminal Code, ss. ^28, 235, of the 
offences of keeping a bpmmou betting 
house, & Dxmrdlng Sc registering bets, 
etc. : — Held ; the co. was not protected 
by sect. 235 (2).— R. v. I^ong Branch 
Racing AasooN., [1925] 2 D. L. R. 
46 ; 43 Can. Crim. Cas. 283 ; 56 

O. L. E. 303.— CAN. 
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one-Btorey wooden building equipped with 
windows for paying & receiving money, & 
an indicator forming a separate part, both 
within the racecourse. Access to both, de- 
pendent on access being obtained by pay- 
' mont to the racecourse, was by payment 
& receipt of a ticket. In the totalisator were 
windows at which 10s. tickets & 2s. tickets 
were sold, & three or four paying-out 
windows. Tickets were bought at Ihe respec 
tive windows with a number indicating the 
number on the race-card of a dog running 
in the race, the purchaser of the ticket 
stating the number of the dog selected before 
purchasing his ticket. After the race the 
stakes received, after certain deductions, 
were divided in certain proportions among 
the persons who held tickets bearing the 
numbers of the winning & second & thii*d 
dogs : — Held : reap. Assocn. had been guilty 
of an offence under Betting Act, 1853 (c. 119), 
s. 1. — Shuttleworth V. Leeds Greyhound 
Assocn., Ltd., [1933] 1 K. B. 400; 102 
L. J. K. B. 264 ; 148 L. T. 424 ; 97 J. P. 
37 ; 49 T. L. R. 143 ; 77 Sol. Jo. 48 ; 31 
L. G. R. 100 ; 29 Cox, C. C. 583, D. 0. 

Annotations : — Consd. Strcatham Cinema, Ltd. v. John 
McLauc5lilan, Ltd., [1933] 2 K. B. 331. Apld. Samuel v. 
Adelaide Club. Ltd., [1934] 2 K. B. 69. 

362. Add, Annotation : — Consd. Roden v. Brett, 
[1936] 2 All L. R. 130. 

362a. — - Not person on premises for innocent 
purpose.] — Police officers raided a public- 
house whore betting was being carried on. 


Among other persons, they arrested a builder 
who was on the premises solely for the pur** 
pose of doing repair work, A; charged hiui 
under Betting Act, 1853 (c. 119),* with unlaw- 
fully resorting to a house for the purpose of 
betting on horse-racing. Later this charge 
was dropped & replaced by a charge under 
Unlawful Games Act, 1541 (c. 9), s. 9, of un- 
lawfully resorting to a common gaming- 
house. .Justices, although they found that 
deft, was on the premises for a wholly in- 
nocent purpose & knew nothing about the 
betting, convicted him & bound him over 
not to resort to gaming houses, ordering him 
to pay 4s. costs : — Held : there could be no 
conviction or binding over of deft, after a 
finding that he was on the premises for a 
proper & innocent purpose. The conviction 
must, therefore, be quashed. — Roden v. 
Brett, [1936] 2 All E, R. 136 ; 155 L. T. 28 ; 
100 J. P. 296; 62 T. L. R. 471 ; 80 Sol. .To. 
590 ; 34 L. G. R. 286 ; 30 Cox, C. C. 425, 
I). C. 

395. Add. Annotation : — Refd. Samuel v. Adelaide 
Club, Ltd., [1934] 2 K. B. 69. 

399. Add. Annotation : — Consd. Samuel v. Adelaide 
Club, Ltd., [1934] 2 K. B. 69. 

399a, Question for Jury.] — R. v. Brennand, No. 
278b, ante. 

3991 ). Social club communicating by telephone 

with bookmaker’s office.] — Pltf. let premises 
to defts. on condition that they should not be 
used for any illegal purpose. Defts. per- 


PART III. SECT. 4. SUB-SECT. 2.— A. 

o i. Sale of totalisator vouchers.] 

— A CO, occupying a greyhound raco- 
coiirse on which a totalisator was 
erected, & the manager of the tohvll- 
sator, were charged with contravening 
Betting Act, 1853, s. 1. It was proved 
that persons betting through the 
totalisator purchased vouchors costing 
28, each, which were marked with the 
name of the dog on which the pur- 
chaser desired to bet. These vouchers 
represented the stakes, & after the 
race the whole fnoney staked was 
divided among the backers of the 
winning dog, under deduction of 10 per 
cent, to cover expenses : — Held : the 
purchasers of vouchers entered into 
the betting transactions with each 
other, & not with the co. or the 
manager ; & the fact that a charge 
was made for the use of the totalisator 
& for the service of operating it did not 
Involve the co. or the manager in a 
contravention of the sects, libelled. — 
Strathebn V. Scottish Gheyhoitnd 
Racing Co., [1930] S. O. (J.) 24.— 
SCOT. 

o U. .] — The tenant of cer- 

tain premises in which a totalisator 
was installed. & his assistants, wore 
charged with a contravention of 
sect. 407 of Burgh Police (Scotland) 
Act, 1892. It was proved that 
members of the public resorted to the 
premises in largre numbers for the 
purpose of betting through the totali- 
sator on the results of dog races. 
Those betting purchased vouchers 
costing Is. each, which were marked 
with the number of the dog selected 
for backing. The money thus paid 
represented the stakes, after each 
race, the whole money staked was 
divided, among the backers of the 
winning dog, under deduction of 10 per 
cent, wnloh wew retained by the tenant 
of the premises for himself 8c his 
assistants Held .* sect. 407 of Burgh 
Police Act, applied only to the same 
o iasa of premiMS as that to which 


Betting Aot, 1863 (o. 119), s. 1, applied, 
namely, premises where the betting 
carriod on took place between the 
management & persons resoi-ting there- 
to, &. as the premises were not of this 
doscription, the conviction fell to be 
quashed. — Gibson v, Laikd, [1933] 
3. C. (J.) 6.— SCOT. 


o Ui. .1 — A co. occupying a 

greyhound raoecoureo on which a 
totalisator was erected were charged 
with a contravention of Betting Act, 
1853, s. 1. It was admitted that 
members of the public betting through 
the totalisator purchased vouchors 
costing la. each, which were marked 
with the number of the dog on which 
the purchaser desired to bet. The 
money paid for these vouchers repre- 
sented the stakes, & after the race the 
whole money staked was divided among 
the backers of the winning dog, under 
deduction of 10 per cent., which was 
retained by the oo. 

Persons concerned in the manage- 
ment of premises in which totalisators 
were erected were charged with a 
contravention of sect, 15 of Glasgow 
Police (Further Powers) Aot, 1892, 
which Imposes a penalty on the owner 
or manager of a gaining or betting 
house. It was proved that the public 
were admitted to the premises which 
wore designated as a club, on payment 
of a nominal membership fee. Betting 
on the result of horse races & dog races 
nm elsewhere was carried on through 
the totalisators in the same way as In 
the cose of the oo. referred to above : — 
Held : the accused In each case were 
guilty of a contravention of the 
sections. — Strathebn v. Albion Grey- 
hounds (Glasgow), Ltd. : Strathebn 
V. EtTSSBLL, [19331 S. C. (J.) 91. — 
SOOT. 


o Iv. Keepino means of betting.] 

Appeal from a oouvfotion for keeping a 
common betting house at a ctirtain 
hotel. Accused, who w'as a roomer at 
the hotel, was found in the rotunda 
looki^ at a copy of “ The Morning 
Digest,** a turf publication, which was 
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spread out on a desk, & writing on a 
small pad of paper. One or two men 
were with him, also looking at the 
publication. A copy of another turf 
publication was also on the desk, but 
behind a glass ciise. Certain letters & 
figures on the pad were written by the 
accused In the sight of a constable, 
unnoticed by the accused. The sheet 
contained 15 other entries of the same 
class & in the same handwriting. 
Figures in pencil were written after the 
name of each of the horses listed in the 
publications, & a witness, who was a 
bookmaker, testified that the figures 
wore such as would be put there by 
one intending to take bets. He also 
gave the opinion that the entries on 
the pad, except the last two items, 
showed bets on horses. The last item 
was that which the constable saw the 
accused write. With respect to those 
two items the witness said that they 
might be entries of a bet but that if 
he had been making the entries ho 
would have made them in another 
way : — Held : the evidence was not 
sufficient to sustain the conviction, — 
R. V. MoOaNN, [1036] 3 W. W. K. 
497 ; 4 D. L. R. 788 ; 67 Can. C. C. 
121 ; 6 F. L. J. (Can.) 1C4.— CAN. 


303 i. What persons liable in peruiliUs 
'^'Persons ** keeping ’* — Sen'ant in sole 
harge,] — Any pei*son, whether servant 
r agent, or on liis own account, who 
as for the time being tho cxoluHivo 
hargo of promises, cN wdio uses those 
ii*emises for tlie purpose of betting, is 
ullty of keeping or using tbe promises 
s a common gaming house under 
laming Act, 1908. s. 4, even though 
e is not the owmor, & tlm mvuer is 
rnerant of tho use to which the 
remises were put, & though the 
remises so used are only part of tbe 
remises of the owner. — Davis v. 
im’ALL. [1924] N. Z. L. R. 65.— N.Z. 

363 il. Licensee of hotel — Permit- 

ng others to use premises for betHng 
irnosrs. ]— D eelky v . DiOK, [1928] 


AUS. 
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roitted a social club to occupy the preinises 
for carrying out its objects as such. That 
club made an arrangement with a book- 
maker to act for its members open an 

account with them. Telephones were in- 
stalled connecting the club premises with the 
bookmaker’s office, & the members of the 
club thereby communicated their proposed 
bets to the bookmaker for his acceptance. 
The bookmaker supplied to the club premises 
information as to races which was published 
there, A commission was paid by the book- 
maker to the club on all bets made with its 
members through him. Pltf. brought an 
action against defts. for breach of the con- 
tract of letting in permitting the premises 
to be used for a purpose which was illegal 
under Betting Act, 1853 (c. 119), Sc claiming 
a declaration to that effect, an injunction, 
& damages : — Held : defts. were permitting 
the premises to be “ used ” for the purpose 
of a person (the bookmaker) “ procured ” by 
the occupier (the club) betting with persons 
resorting thereto within & contrary to sect. 1 
of the Act, Sc pltf, was entitled to the relief 
. which he claimed. — Samuel v. Adelaide 
Club, Ltd., [1934] 2 K. B. 69 ; 103 L. J. 
K. B. 561 ; 161 L. T. 116 ; 98 J. P. 267 ; 
60 T. L. R. 341 ; 78 Sol. Jo. 318 ; 32 L. G. R. 
129. 

401, Add, Annotation : — Distd. Shuttleworth v, 
Leeds Greyhound Aesocn., [3933] 1 K. B. 400. 

401a. Holding whist drive.] — Whist drives, where 
an entrance fee is charged & prizes offered, 
are illegal under Betting Act, 1863 (c. 119), 
s. 1 .— Bennett v, Ewens, [1928] 2 K. B, 
610 ; 97 L. J. K. B. 801 ; 139 L. T. 336 ; 92 
J. P. 120 ; 44 T. L. R. 545 ; 72 Sol. Jo. 854 ; 
28 Cox, C. 0. 622 ; 26 L. G. R. 896. D. 0. 

406. Add, Annotation : — As to (2) Consd. Joel v, 
Barclay, [1937] 1 All E. R. 309. 

408a. Heceipt of whole stake — ^Whether “ de- 
posit.’*] — -The charge against applt. was that 
being the occupier of a place used for a betting 
game he unlawfully did receive money as a 
deposit on certain bets, contrary to the 
Betting Act, 1853 (c. 119), s. 4. The date in 
the information was “ between May 30, 1936, 
Sc June 1, 1930.” Persons taking part in the 
game paid Id. It was found as a fact that 
on May 30, 1936, pennies were laid on the 
table by the players Sc taken by applt. or 
his assistants before the game was decided. 
On May 31 & Jime 1, 1936, the pennies paid 
by the players were i)aid after the game was 
decided. Applt. contended (i) that the in- 

PART III. SECT. 4, SUB-SECT. 4. 

id. Receipt from agent .) — No bets 
were mad© at aoousod's office, but he 
engaged Sc paid bookmakers to make 
bets on the streets Sc elsewhere. He 
supplied these bookmakers with betting 
slips Sc football coupons, from which, 
when returned to his office, he made up 
an aeootmt of the grains Sc losses of each 
bookmaker. He received at his office 
daily from each bookmaker any balance 
of gains on the bets made on the pre- 
ceding day, Sc he transmitted to the 
bookmakers any sum rcQuired to make 
good a deflolenoy on the day’s trans- 
actions : — Held : accused had conta»- 
vened the section libelled, in respect 
that he used the office for the receipt of 
money accruing from ready -money bets, 
although the money was paid over else- 
where by the persona betting. — Bsip 
V. Hnx, 119311 S. O. (J.) 19.— soot. 


formation was bad for duplicity, & (ii) that 
what wm paid by the players could not 
properly be called a deposit on any bet : — 
Held : (1) the information charged only one 
offence, Sc the fact that three days were com- 

S rised in the period named in the information 
id not make it bad ; (2) although the players 
paid the whole stake payable in respect of 
the game this was none the less a ” deposit ” 
within Betting Act, 1863 (c. 119), s. 4.— 
Joel v, Barclay, [1937] 1 All E. E. 309, 
D. C. 

415a. .] — Appits. were the responsible 

proprietors of a four-page weekly newspaper, 
' which was sold at 6d. a copy, & which had in 
winter a weekly circulation of over 32,000 
copies. The newspaper contained what was 
called a ** Free Football Competition ” with 
a coupon giving particulars of future foot- 
ball matches Sc a column for the competitors 
to fill in their forecast of the results, a prize 
of £160 being offered for a correct forecast of 
all the results Sc a prize of £100 for a correct 
forecast of nine results, but no money was 
to be sent with the coupons. Appits. were 
summoned for unlawfully publishing a coupon 
of a ready-money footbsdl betting business 
contrary to sect. 1 of the above Act. The 
justices found that the majority of the 
persons who bought the newspaper did so 
for the sake of the coupon. Sc that appits. 
had circulated coupons of a ready-money 
football betting business, Sc they convicted 
appits. : — Held : the case was typical of the 
mischief aimed at by the Act, Sc the justices’ 
decision must be affirmed. — Suttle v, Obess- 
WELL, [1926] 1 K. B. 264 ; 95 L. J. K. B. 367 ; 
134 L- T. 144 ; 90 J. P. 3 ; 42 T. L. R. 75 ; 
23 L. G. R. 095 ; 28 Oox, 0. C. 94, D. C. 
Annotations: — Apld. Tarf Publishers v. Davies, [1927] W, N. 
190. Ezpld. (Sheffield Telegraph) v. SllUtoe, [1929] 
1 K. B. 366. Consd. Baker v. SiUltoe (1931), 47 T. L. R. 
632. 

415b. .] — Turf Publishers, Ltd. v. 

Davies, [1927] W. N. 190, D. 0. 

Annotation: — Apld. Leng (Sheffield Telegraph) v. Sillitoo, 
[1929] 1 K. B. 366. 

, .] — Where a daily newspaper con- 

tained as one among its various features 
coupons in which the names of football teams 
were set out, & the public were invited to 
forecast the winners of matches in which 
the teams were shortly to be engaged, the 
person who most nearly got the correct results 
receiving a prbse: — Held: the proprietors 
Sc publishers of the newspaper were guilty 
of an offence under sect. 1 of the above Act^ 


PART III. SECT. 8. 

416 i. ** Printing or hnouH/nglv dr* 
eutating coupons ” — Construction of 
Football Betting Act, 1920 <c. 62), $9. I, 
2.1 — Commiseion agenta lasued a 
pnnteil publloatlon oontatning ocmponB 
for tiBo m predloting results of football 
matches ^ ofEering money prizes. 
Apart from the ooupons Sc matters 
connected therewith the paper con- 
tained very little reading matter, Sc 
the majority of purchasers bought it 
for the sake of the coupons. The ooin- 
misslon agents were convicted of 
knowingly printing Sc circulating cir- 
culars or coupons of a ready -money 
football hettli^ business : — Held : the 
pai>er was a ciraular or oounon of the 
business of appits., Sc oonviotion sus- 
tained.— -Jameson t>. Sinclair, [1925] 
S. 0* (J.) 1.— SCOT. 
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sn. ** Readu-mon&y football betting 
business ” — NewaaqmU settling wilh 
puJbtishers monthlv.) — Clommisrion 
agents issued a prmted publication 
containing coupons for use In pre- 
dicting results of football matches Sc 
offering money prizes. It was issued 
to wholesale newsagents. Sc distributed 
by them to retail news£^ents, who sold 
it to the public. The wholesale Sc 
retail newsagents settled their accounts 
weekly ; the wholesale newsagent ran 
tcLonthly accounts with the commission 
agents, who paid the prizewinners. 
The prize money was paid, although 
the months accounts had not been 
settled : — Held .• there was evidence 
on which the magistrates might hold 
that appits.* buriness was a ready- 
money football betting^ business.— 
I. Sinclair, 11^^61 S. O. (J.) 
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although the evidence only showed that some, 
& not hhe majority, of the purchasers of the 
newspaper bought it, wholly or partly, for 
the sake of the coupon, & although no com* 
petitor was allowed to send in more than one 
coupon from one & the same issue of the 
iwwspaper. — S ir W. 0. & Co. 

nmj> Telegraph), Tjtd, v, Sillitoe, 
1 K. B. 366 ; 98 L. J. K. B. 262 ; 140 
L. T. 600 ; 93 J. P. 28 ; 45 T. L. R. 94 ; 72 
Sol. Jo. 810 ; 28 Cox, 0. 0. 693, D. C. 

.] — Besp. employed about 10,000 

collectors in different parte of the United 
Kingdom for the purpose of conducting Sc 
carrying on football pool betting businesses. 
He issued printed instructions to every col- 
lector not to accept or collect money invested 
by clients until after the matches had been 
played, as it was illegal to accept it at the 
time the investment was made. One col- 
lector sometimes accepted money at the time 
of investment without resp.'s knowledge, but 
did not send the money to resp. until after tlie 
results of the matches were known. The 
words “ credit only ” were printed on every 
coupon in bold type. In consequence of the 
said collector's conduct, resp. was charged 
with publishing coupons of two ready money 
football betting businesses, contrary to the 
Ready Money Football Betting Act, 1920 
(c. 52), 6. 1: — Held: as resp. published 
coupons of a credit business & gave most 
careful instructions to liis collectors not to 
take money at the time of investment, he was 
innocent of the offences with which he was 
charged. — Wit.son v, Murphy, [1937] 1 All 
B. R, 315 ; 53 T. L. R. 308 ; 81 Sol. Jo. 139, 
D. C. 

416e. Prizes of indeterminate amount.] — 

Applte. were the promoters of a scheme by 
which working men were invited to forecast 
the results of football matches & pay an 
entrance fee of one penny with each forecast. 
Prizes of an amount at the discretion of the 
promoters were awarded to the senders of 


the most correct forecasts : — Held : the fact 
that the amount of the prizes was indeter- 
minate was immaterial, & applts. were rightly 
convicted of circulating coupons of a ready 
money football betting busiuess, contrary to 
the Ready Money Football Betting Act, 
1920 (c. 62 ). — Baker v, Silutoe (1931), 

1 45 L. T. 636 ; 96 J. P. 182 ; 47 T. U, R. 632 ; 
29 L. G. R. 621 ; 29 Cox, C. C. 366, D. 0. 

416. Add. Annotation Consd. Joel v. Barclay 
[1937J 1 All E. R. 309. 

416a. .] — Joel v . Bauclay, No. 408a, 

ante. 

420. Add. Annotations Refd. Alexander v. Ray- 
son, [1936] 1 K. B. 169 ; Berg v. Sadler & 
Moore, [1937] 2 K. B. 168. 

421. Add. Aymotation : — Consd. Roden v. Brett, 
[1936] 2 All E. R. 136. 

422. Add. Annotation: — As to (1) Apld. R. v. 
Dixon, Southampton Justices, Ex p. Porteous 
(1929), 142 L. T. 697. 

423. Add. Annotation: — As to (1) Refd. Pointon 
V. Oox (1926), 136 L. T. 506. 

424a. Information under Licensing Consolida* 

tion Act, 1910 (c. 24) — Form of conviction.] — 
An information was preferred against applt. 
under sect. 79 (1) (b) of the above Act for 
that he, being the holder of a justices* licence, 
suffered his premises to be used in con- 
travention of Betting Act, 1863 (c. 119). 
Applt. was convicted, & appealed to quarter 
sessions, who allowed the appeal, on the 
ground that the conviction was bad on the 
face of it because it did not specify what 
contravention of Betting Act, 1853 (c. 119), 
was alleged : — Held : applt. was entitled to 
the precise information to which he would 
have been entitled if he had been prosecuted 
under Betting Act, 1853 (c. 119), Sc the 
decision of quarter sessions was right. — 
Pointon v. Cox (1926), 136 L. T. 606 ; 91 
J. P. 33 ; 43 T. L. R, 175 ; 26 L, G. R. 101 ; 
28 Cox, C. C. 308, D. 0. 
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<1 i. .] — An Information for 

keeping: a common hotting bouoe need 
not specify which of the special heads 
of the definition in sect. 227 were 
contravened.^ — B. t\ Griss, [1937] 1 
D. L. B. 279; [1936] O. B. 60ii ; 67 
Can. 0. O. 184.— CAN. 


b i. Lottery Oaming Act 

Amendment Act, 1921, s. 14 .] — Holmbs 
V. AIXOBUBOU, [1926] S. A. 8. B. 256.- 

AUS. 

b .] — Lampard V. West, 

[1926] S. A. 8. R. 293.— AUS. 

b ill. Similar tranaactiona on 

other daye— Admissible .} — Pinchbeck 
V. GiiEBSON, I1926J S. A. 8. R. 879.- 
AUS. 


c i. — .] — Paterson v. 

MacphbRSON. [19241 S. C. (J.) 88.— 
SCOT. 

c il, ^ — Right to open 

dosed envelopeB.h-Held : the special 
warrant under Betting Act, 1853, s. 11, 
entitled the police to open postal or 
other communications found on the 
premises, although contained In closed 
envelopefi, for the purpose of ascertain- 
ing whether they contained documents 
relating to betting,— -Stratoebn v. 
Benson, [19251 S. 0. (J.) 40.-^CIOT. 


421 i. Perwer of arrest.] — ^Police, 
having obtained a warrant to enter a 
stable (number 4), watched the stable 
for a period of twenty minutes, during 
which it was visited by about twenty 
men. six of whom carried what 
appeared to be betting slips in tbeir 
hands. On the police approaching the 
stable, accused, who had been in the 
stable all the time, ran into a neigh- 
bouring stable (nmnber 3), one of them 
carrying a bundle of betting lines. 
The police took them back into stable 
number 4, where they were searched 
& taken Into custody, & the money 
found on them was seized. The 
accused were convicted & sentenced : — 
BeXd : the escape of the accused with 
their papers from the premises to which 
the warrant applied Sc the fact that 
they were thereafter taken back by the 

S ollce to these premises did not render 
tie subsequent arrest & seizure illegal 
under the warrant. — Morris v. Lang- 
muir, [19291 8. O. (J.) 103.— SCOT. 

b, ^ JoinJt complaint — One 

defendant calling no evidence, but loish- 
ing to give evidence for co-defendant — 
Mode HoiJtfBS e. Aijxjhuroh, 

(19261 8. A. S. R, 255.— AUS. 

h 11 . Whether summons or in- 


fomudion condition precedent.] — Deft, 
was arrested on a warrant issued under 
Betting Act, 1853 (o. 119), s. 11. He 
was brought before the petty sessions 
ct. on the charge, that he being the 
user of a certain house situate in the 
city of B., did use the same for the 
pui^ose of betting with persons re- 
sorting thereto. On the charge being 
proceeded with before the magistratcH 
a preliminary objection was raised to 
the hearing of the charge on the ground 
(inter alia) that no summons had been 
served on deft, charging him with the 
offence alleged, a summons being, it 
was submitted, a condition precedent 
to any proot^odings under the Act 
charging an ofTence. The magistrateh 
disjmssed the case without prejudice, 
but stated a cfv‘<c for the opinion of 
the K. B. D. : the magistratcH 

wore wrong iu x»oint of Jaw in disniihs- 
ing the charge on the gi'onnd that tJuj 
information or .summons was a con- 
dition prceedent to t)io excrois© of 
their jurisdiction & b should bo re- 
mitted to them to procee<l a<^ordJug 
to law.— H. (Lockfiart) v. McKenna, 
[1933] N. I. 21.— IR. 

8D. A uveal — PrittHplcs on which 
court acts.] — R. t?. SMITH (1926), 37 
B. C. B. 248.— CAN. 
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Part IV.- 

See, now, Betting & Lotteries Act, 1984 
(c. 68), ss. 21-28. 

433a. Provision lor commission without con- 

trol over sales.] — A co., having bought a 
quantity of note cases at a price of less than 
l5. each, devised a scheme for selling them 
at a profit, & issued to the public a leaflet in 
accordance with the terms of which the 
scheme was conducted. The leaflet informed 
a person desirous of participating in the 
scheme that on filling up & sendmg in an 
attached order form together with £1 there 
would be sent to him a note case & a supply 
of the leaflets, the order forms of which would 
be marked with a number allotted to him ; 
that he should get other persons to give 
orders for note cases, using these forms ; 
that he would be entitled to no benefit from 
the first three of these orders, but would be 
paid a commission of 10s. on every other 
order received on his forms & on sales made 
as a result of these orders ; that whenever 
an order was received on one of his forms, 
after the first three, a supply of forms also 
marked with his number would be sent to 
the buyer, & that the participant would be 
paid a commission of 10s. on each of the first 
three sales made by every one to whopi one 
of the forms so numbered was sent ; & that 
there was no time limit to the scheme, but 


Lotteries. 

that the maximum commission payable to a 
participant was £20,000 : — Held : inasmuch 
as, with the exception of commissions 
resulting from orders directly obtained by 
the participant himself, all the commissions 

• which he received would result from orders 
given by persons over whom he had no con- 
trol & would depend so far as he was con- 
cerned not upon his skill or work but upon 
pure chance, the scheme was a “ lotted 
within Lotteries Act, 1823 (c. 00), s. 41. — 
PUBUC PROSBCUTION8 DIRECTOR V, PhIIXIPS, 
[1936] I K. B. 891 ; 104 L. J. K. B. 73 j 162 
L. T. 190 ; 98 J. P. 401 ; 61 T. L. R. 54 ; 
78 Sol. Jo. 736 ; 32 L. G. R. 464; 30 Cox, 0. C. 
195, D. C. 

433b. Crossword puzzle.] — ^A newspaper 

published an advertisement of a crossword 
puzzle competition with a money prize, for 
which a competitor entered by posting his 
solution along with a specified fee to the office 
of the newspaper. The puzzle was so con- 
structed that in a number of instances a 
clue could be satisfied by only one word 
having no alternative, while in other in- 
stances the clue suggested two or more 
alternative words which might not all be 
equally appropriate. The comj)otition editor 
had prepared beforehand a test solution of 
the puzzle, & the prize was to be awarded to 
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d i, .] — Power v. Oannift 

(1859). 18 V. 0. R. 403.— -CAN. 

d j[, .] — Lloyd w. Clark 

(1862), 12 C. P, 320.-H3AN. 

— — The aociisod, who 
was the agent of a cigarette oo. at 
Belfast, pubUshed a pamphlet advertis- 
ing a prize of Rs.6 which could bo 
automatically obtained by purchasers 
of Park Drive cigarettes. Accused sent 
ten currency notes of Ils.5 each to the 
manufticturers of Park Drive cigarettes 
at Belfast, who put each note in a 
packet of cigarettes, mixed those 
packets with other packets which 
contained no notes, & sent them out to 
accused In Indio. On a prosecution 
of accused under second part of Indian 
Penal Code, s. 294 a : — Held : the 
scheme published by accused for dis- 
tribution of prizes by lot or chance 
amounted to a lottery, — Emperor r. 
Vazirallt (1928), I. L. R. 53 Bom. 67. 
— IND. 

430 ii. .1 — Accused Invited 

the public to subscribe a large sum for 
on assocn. whose object was said to be 
the relief of people in debt or distress. 
There was no provision for the return 
of the capital sura, but one-sixth of the 
interest derived therefrom was to be 
used for the objects of the assocn., 
whilst the remainder became divisible 
every three months among the sub- 
.scribem as cash bonuses. These 
bonuses were distributed by lot : — 
Held : a lottery.— A. D. Raj v, Kino- 
EiMPEROB (1932), I. L. R. 10 Ran. 232. 
—IND. 

n i. Bonds in series — PajfmerU 

not dependent on knowledge or skill.] — 
In a prosecution for a contravention 
of Lotteries Act, 1823, It was established 
that the promoters had formed & put 
Into execution a scheme for the sale 
of bonds, each of which entitled the 
holder on certain conditions to £150. 
To qualify for this sum a participant 
had first to obtain a bond at the cost 
of Is. either from the promoters or 
from a friend. This was the parent 


of a familv of bonds which was brought 
into existence by a process of sub- 
sales. The holder of the parent bond 
had to buy from the promoters four 
bonds for 3«. & to sell them to four 
friends for Is. each. These four bonds 
were the first generation, & each of the 
four holders of them had to repeat the 
same process, thus bringing the second 
generation of sixteen bonds Into 
existence. The process had to be 
repeated until the sixth generation 
of 4096 bonds had come Into existence, 
making, for the complete series, 5461 
bonds. On the occurrence of this event 
the holder of the parent bond became 
entitled to £150. Not only was each 
Individual bond a member of a family 
of bonds, but it could Itself become the 
parent of a new family, & the holder 
of It was entitled to £150 as soon as its 
sixth generation was completed : — 
Held : the scheme was a lottery. In 
respect that the occurrence of the event 
upon which payment fell to be made 
ootild neither be approximately pre- 
dicted nor materially Influenced by the 
exercise of any knowledge, expdrience, 
art, or skill on the part of the holder 
of the parent bond. — Barnes v. 
Strathern, [19291 S. C. (J.) 41. - 
SCOT. 

p i. Not dependent on 

skill alone.] — The chance, which the 
prohibition in Criminal Code against 
lotteries & other species of gambling, 
has In contemplation is the chance or 
risk which the competitor is taking. 
Therefore, In a case where ho Is required 
to estimate a number, the prohibition 
applies unless the correct number can 
bo 8kscertained by skill alone without 
any element of chance, even though 
the number to be estimated is an 
actually existing number at the time 
the estimate is made. — R. v. Irwin, 
R. V. Long, [19281 4 D. L. R. 625 ; [1928] 
2 W. W. R. 697 : 60 Can. Olm. Cas. 
159; 23 Alta. L. R. 606.— CAN. 

b (p. 454) i. Conducting ** suit 

dubs.^*] — Held : a violation of CMmlnal 
Code, s. 236 (c) (d).— R. t). A. D. 
Murray Tailorino, Ltd., [19253 3 
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W. W. R. 483 ; 44 Can. Grim. Cas. 346. 
—CAN. 

b (p. 454) li. Club distribuiing 

“ changes ** for prizes with membership 
cards.}— Held : a violation of Olmlnal 
Code, B. 236. — R. v. Gratton (Ont.) 
(1926), 46 Can. Grim. Cas. 41.— CAN. 

b (p. 454) lil. Oiving purchasers 

of goods tickets for club — Club die- 
trihuling prizes. J — Held : a violation of 
Criminal Code, s. 236. — R. v. Roderick 
(Ont.) (1926), 45 Con. Orim. Cas. 110.— 
CAN. 

b (p. 464) iv. .1— A 

firm of tailors gave each of its customers 
on the weekly payment plan the 
privilege of being a member of a 
“ club," each member of which had 
the chance week by week while the 
payments under his contract were 
imoompleted of having his name 
arbitrarily chosen by the management 
as the member to receive a receipt for 
the unpaid balance which entitled him 
to a suit at once, without further pay- 
ment : — Held : the scheme was a 
lottery & the conducting of it a viola- 
tion of sect. 236 (1) (c) of the Criminal 
Code. — R. V. Harrison, [1931] 1 

W. W. R. 621 ; 55 Can. C. C. 238.— 
CAN. 

b (p. 464) V, .1 — R. V. United 

Profit Srabino System, Ltd. (Ont.), 
[19271 4 D. L. R. 619 ; 48 Can. Orim. 
Cos. 154.— CAN. 

b (p. 454) vi. Free distrifmtion of 

option certificates.] — X tree distribution 
of option certificates drawn by lot Is 
not a lottery, — R, v. Robinson (1917), 
29 Can. 0. 6. 153.— CAN. 

b (p, 454) vli. Contest of signa- 

rca.j — ^A contest of signatures is a 
contest of ekUl, taste & Judgment, &, 
therefore, not a lottw,— Brown v. 
Bonotcastle, [1936] 3 W. W. R. 
536 ; [1936] 1 D. L, R. 295,— CAN. 

b (p, 454) vlll. ^.3 — Appet. in 

pursuance of a scheme for advertising 
its wares obtained customers to pur- 
chase certain cabinets of cutlery 
upon terms which provided that 
customers would be formed into groups 
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the competitor whose solution happened to 
correspond most closely to that of the com- 
petition editor, although, if all the solutions 
sent in were examined & compared on their 
merits, the solution of that competitor 
might not be found to be intrinsicaUy the 
best ; — Held : the proprietors & the printer 
of the newspaper were guilty of the offence 
of printing & publishing an advertisement of 
a “ lottery under Betting & Lotteries Act, 
1934 (c. 58), 8. 22 (1) (c) (i). — Coles v, 
Odhams Press, Ltd., [1936] 1 K. B. 416 ; 106 
L. J. K. B. 208 ; 154 L. T. 218 ; 100 J, P, 
86 ; 52 T. L. R. 119 ; 79 Sol. Jo. 860 ; 34 
L. G. R. 34 ; 30 Cox, 0. C. 329, D. O. 

Annotation: — Dlstd. Witty v. World Service, Ltd., 119363 
Oh. 303. 

433c. ,] — Stevenson v, Williams (1936),- 

80 Sol. Jo. 933, C. A. 

433d, Betting scheme.] — ^A limited co. em 

ployed agents to distribute tickets bearing the 
names of races, horses & jockeys, & also the 
name of the co., an offer to exchange the 
tickets for goods on demand. A member 
of the public receiving a ticket was entitled 
to bet on the combinations named on the 
ticket, in which case if he won he received 
the amount of his bet ; if he lost he was 
entitled to exchange the ticket for goods 
worth sixpence, through the firm’s agents. 
By conditions on the ticket he paid no money 
to the agents, but undertook to pay 6d. if 
he lost. The co. & its directors were con- 


victed ^ at petty sessions under Betting 
Lotteries Act, 1934 (c. 58), & appealed: — 
Held : (1) the scheme was a lottery ; (2) 
the appearance of the name of the co. on 
the tickets, together with evidence that the 
same agent had distributed similar tickets 
which had been exchanged by the co. for 
goods, was evidence connecting the agent 
with the co. — Gordon, Mackay & Co., Ltd. 
V. Watson, [1936] 2 All E. R. 33, D. C. 

434. Add. Anw)Uition : — Retd. Kerslake v» Knight 
(1926), 133 L. T. 606. 

443. Add, Annotations : — Apld. Howgate v, Ralph 
(1929), 141 L. T. 612. Consd. Public Prosecu- 
tions Director v, Phillips, [1935] 1 K. B. 391. 
Retd. Kerslake v, Knight (1925), 133 L. T. 606. 

449. Add. Citations .—-94 L. J. K. B. 919 ; 133 
L. T. 606 ; 89 J. P. 142 ; 23 L. G. R. 674 ; 
28 Cox, C. a 27. 

451a. Lotteries authorised by Act of Parliament — 
Must be Parliament of United Kingdom.] — 

The exception in Lotteries Act, 1823 (c. 60), 
s. 41, which prohibits the sale of tickets in 
any lottery, except such as are or shall be 
authorised by this or some other Act of 
Parliament,” does not include a lottery 
authorised by any body other than the 
Parliament of the United Kingdom. — R. v. 
Registrar op Joint Stock Companies, 
Ex p. More, [1931] 2 K. B. 197; 100 L. J. 
K. B. 638 ; 145 L. T. 522 ; 96 J. P. 137 ; 47 
T, L. R. 383 ; 29 L. G. R. 452, C. A. 


should pay certain weekly sums to- 
wards the purchase price of the cutlery 
& that at monthly intervals, up to a 
total of three selections, appet. would 
select one of its customers from the 
group. The customer would be 
selected after careful consideration & 
not capriciously Sc each person so 
selected would receive the cutlery with- 
out further payments : — Held : the 
scheme was a lottery, & the offence 
proved was an offence within sect. 3 
of Lotteries & Art Unions Act, 1901. — 
Re Willard, Ex p. British Products 
Proprietary, Ltd. (1935), 35 S. R. 
N. S. W. 152 ; 52 N. S. W. W. N. 39.— 
AUS. 

b (p. 464) ix. Picture competi- 

tiem.] — ^A, waa the manager of a certain 
00 . which conducted & advertised the 
holding of certain competitions known 
as the Bran Tub Competition.'* The 
scheme of the competition was to take 
a sentence from an Australian news- 
paper & reproduce it in puzzle form. 
The competitors were invited to inter- 
pret in words the pictorial rendering 
of the sentence. The prize was 
awarded to the person who reproduced 
the precise words of the sentence 
chosen or who got nearest to that 
particular collection of words : — Held : 
the competition was a matter of 
chance &. therefore, a lottery within 
sect. 3 (6) of Lotteries & Art Unions 
Act. 1901-1929. — Re Christensen, 
Exp, Atmore (1986), 63 N. S. W. W. N. 
66.— AUS. 

b ip, 464) X. .] — ^A. published an 

advertisement In a newspaper setting 
out the terms of a competition " of 
which he was the promoter . & con- 
troller. The nature of the competi- 
tion was as follows : — frame " was 
set out in the advertisement consisting 
of a number of vertical rows of squares, 
each row containing a different number 
of squares. In each row one of the 
squares contained a letter of the 
alphabet. To each row was allotted a 
** clue & to each letter a number. 
The competitor was asked to fill In 
the blank squares with letters so ^ to 
make each row contain a word of as 


many letters as there were squares in 
the row, the word filled in being “ suit- 
able to the clue " allotted to the 
particular row. Each letter in the 
word was then given its numerical 
value & the competitor who supplied 
words the total numerical value of 
which was the highest won the com- 
petition. The advertisement stated 
that the “ missing words " were 
“ ordinary everyday words " & that 
they must be “ recognised words suit- 
able to the clues ” & must be found in 
Chambers’s dictionary. In the conduct 
of the Competition unusual & obsolete 
words used were accepted : — Held : the 
magistrate was entitled to find that 
the conduct of the competition was 
such as to pre<;lude the fair considera- 
tion of the answers Sc the competition 
was a lottery within Lotteries & Art 
Unions Act, 1901-1929. — Re Chris- 
tensen, Ex p, Atmore (1936), 53 
N. S. W. W. N. 217.— AUS. 

sq. Conducting lottery — Sufficienev of 
evidence — Finding of tickets <€* para- 
phemalia.] — Where a charge is laid 
under Criminal Code, s. 236, evidence 
that tickets & other paraphernalia 
suitable for lottery piu*poBee were 
foimd on the premises of the accused 
does not amonnt to a primd fade case. 
— R. r. Wong Sim, [1929] 1 D. L. R. 
240; 50 Can. Grim. Cas. 231; [1928J 
3 W. W. R. 492.— CAN. 


sr. IHstrUndion of cash commissions 
dependent on chance ,] — The system 
under a scheme known as the Multi- 
plloatlon Bureau operated as follows ; 

A." enrolled as a member at a fee of 
fil & when he got four new members he 
was entitled to a commission of 15». 
on the enrolment of the fourth 
member ; when this fourth member got 
three new members “ A." was entitled 
to 12s. 6d. oommlssion on each, & 
when these three each got three new 
members ** A." was entitled to 
12fi. 6d, commission on the resulting 
nine enrolments. Sc the prtMjess con- 
lilnued until the oommisaions ^oniJng 
to A." totaUed £1,500 :-r^eld: the 
scheme Is to be regarded, In substanw, 
as one In which the main source of the 


37 


cash commissions Is the Indirect en- 
rolments & the receipt of commissions 
arising from such enrolments, or any 
of them, depends purely on chance so 
for as the receiving member is con 
cerned ; Sc the scheme Is accordingly a 
lottery. — M cLean e. Murch, [19341 
N. Z. L. R. Supp. 7 ; G. L. R. 61.— N.Z. 

sv. ** Drawing^* — Meaning of ,] — 
The word dra^ng " used in sect. 294 a 
of the Indian Penal Code, in relation 
to lotteries, must be given its usual 
physical interpretation. & Its meaning 
relative to a lottery therefore Is that 
lots should be drawn by some 
mechanic4i] or human agency Involving 
their chance extraction. — Ourbakhhh 
Singh v. R. (1934), I. L. R. 16 Lab. 61. 
— WD. 
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Bt. Art unions — Whether exempt under 
Criminal Code, s. 236.) — R. v. LbBlano 
(O nt.) (1926), 46 Can, Crlm. Cas. 38.— 
CAN. 

sw. State lottery — Liability for re 
sale of tickets.] — Sect. 6 of State I>ot- 
teries Act, 1930, provides that “ Any 
subscriber or contributor to a state 
Lottery . . . shall be freed & dis- 
ebarged from all penalties, suits, pro- 
seoutions & liabilities to which by law 
he would be liable but for this Art as 
being oonoemed in an illegal lottery, 
llttlegoe, or unlawful game. • . N. 
subscribed to a State Lottery S: pur- 
chased a number of tickets. Shares 
In each of the tickets so obtained were 
sold to other persons. N. wa.s charged 
with knowingly allowing a room to be 
used for the sale of shares in chaneos 
for the disijosal of money by chance 
In contmventloTi of the Gaming K 
Betting Act, 19}2 O) appet, 

ivas guilty of an 

17 of Gaming & Betting Act. 1012, 
'2) sect. 5 of State Lotteries Act did 
lot afford him protection, as that 
lect. is limited to the acquisition of 
ickots In State Lotteries & does not 
lonfer an iinfettered transferable right 
in the holder of a ticket. — K ussejl 
. Naylor (1932), 32 S. R. N. S. W 
68 ; 49 N. S. W. W, N. 63,— AUS. 



Cam 482—4601). E»razj£» and Bmpceib Diobst StjmsiHiiNT 


4S2, Add, AimokAiom Consd* A*^Q, Walker- 
gate Press, Ltd, ; A*-G. v, Blocmdeld ; A.-G. 
r. Carlton (1030), 142 L, T. 408* 

— _ liability of Individual 

directors*] — (1) IdabUity under above sect* 
attaches, if there has been publication of a 
proposal or scheme for a lottery, although the 
matter has not actually proceeded to a 
lottery, 

(2) A limited oo. is not liable to the penal- 
ties prescribed by above sect., but directors, 
who have issued a proposal jointly with a 
limited co,, are liable. They are, however, 
liable only for one penalty between them in 
respect of each offence committed. — A.-0. 
V. Walkbrgatb Press, Ltd. ; A.-G. v. 
Bloomfield ; A.-G. v, Carlton (1930), 142 
L. T. 408 ; 94 J. P. 90 ; 46 T. L. R. 177 ; 
74 Sol. Jo. 100 ; 28 L. G. R. 236 ; 29 Cox, 
0. C. 68. As to (2) Consd. Green v, Kursaal 
(Southend-on-Sea) Estates, Ltd., [1937] 1 
All E. R. 732. 

464. Add, Annotation ; — Apld. Ranson v, Burgess 
(1927), 137 L. T. 630. 

464a. ,] — printer printed and sold to a 

purchaser a set of tickets adapted for use in 
a lottery, but no lottery was then in existence. 
The purpose was that the purchaser should 
institute & carry on a lottery by means of the 
tickets, by reselling them singly & providing 
out of the prooeedfs a prize for the holder of 
the winning ticket. The printer took no 
further interest, financial or otherwise, in the 
matter, beyond the original purchase price 
for the sale of the tickets as a set: — Held: 
the printer was properly convicted of publish- 
ing a proposal or scheme for the sale oi tickets 
or chances in a lottery contrary to the above 
sect. — R anson v, Bdrobss (1927), 137 L. T. 
630 ; 91 J. P. 133 ; 43 T. L. R, 661 ; 26 
L. G. R. 378 ; 28 Cox, C. C. 426, D. C. 

Annotations: — FoUd. A.-G. v, Walkersrate Press, Ltd, ; A.-G. 
t>. Bloomaeld ; A.-G. v. Carlton (1930). 142 L. T. 408. 

464b. Distribution of circulars advertising 

lottery.] — Resp. employed canvassers to call 
from house to house, inviting persons to 
undertake to buy tea from her regularly. 
Each week the canvassers carried with them 
handbills which declared that : “To adver- 
tise our famous tea we wiU distribute among 
our customers cash gifts of £3 and £6,“ as the 
purchaser bought one or two packets of tea 
per week. The circular continued ; “ Each 
customer’s naine is entered in rotation in 


our ledger and gifts are paid out accord- 
ingly.** The names ds addresses of new Cus- 
tomers were entered in the ledger in the exact 
order in which they had been obtained, the 
list of one canvasser's customers on his return 
to Uie ofiftce being completely entered before 
that of the next was begun. Rera. awarded 
her bonus each week to the next customer 
whose name was on the Met after that of the 
customer last to receive a bonus, provided 
tihat the customer was still regularly buying 
the tea. The names of customers who ceased 
to buv the tea weekly were struck out of 
the list, thus advancing the names of 
customers below them. It was stated in one 
of the circulars that during the twenty-four 
weeks ending in June, 1928, resp. had paid 
out £1,930 by way of bonus gifts. Applt., 
a superintendent of poMce, preferred an 
information against resp., charging her with 
publishing a proposal or scheme for the sale 
of chances in a lottery not authorised by 
Act of Parliament, contrary to above Act. 
The stipendiary magistrate dismissed the 
information holding that resp. had not 
published a proposal or scheme for the sale 
of chances in a lottery : — Held : there were 
no materials to justify the magistrate in so 
holding. The case must be remitted to him 
with the direction to convict. — H owgatb v, 
Ralph (1929), 141 L. T. 512 ; 93 J. P. 137 ; 
45 T. L. R. 426 ; 73 Sol. Jo. 253 ; 27 L. G. R. 
432 ; 28 Cox, C. 0. 633, D. C. 

Annotation : — BeKd. Public Prosecutions Director v. Phillips, 
[1935] 1 K. B. 391. 

466a. ** 3haU be deemed to be a rogue & vagabond 
— What must be proved — Lotteries Act, 1828 
(c. 60), 5. 41.) — When a person is charged 
under Lotteries Act, 1823 (c. 60), s. 41, with 
selling tickets in a lottery it is not necessary 
to show that he has the “ status *’ or “ mode 
of, life ** of a rogue dc vagabond. The effect 
of the section is that any person selling such 
tickets is to be punished as if he were a rogue 
vagabond. — Peothebo v, Watson (1931), 
146 L. T. 643 ; 95 J. P. 184 ; 47 T. L. R. 627 ; 
76 Sol. Jo. 629 ; 29 L. G. R. 628 *, 29 Cox, 
0. C. 370. D. C. 

466b. Selling ** tickets In any lottery ” — Lotteries 
Act, 1828 (c. 60), s. 41 — Proposed lottery.] — 
The expression “ tickets in any lottery ’* in 
Lotteries Act, 1823 (c. 60), s. 41, means 
tickets in a proposed lottery. — B arker v. 
Wood (1932), 48 T. L. R. 402 ; 76 Sol. Jo. 
807, D. 0. 


PART IV. SEC3T. 6, SUB-SECT. 1. 

q L .) — Defte. conducted In 

public a series of games known as 
diggers* bagatelle.** Bystanders were 
Invite to take part In each game on 
payment of threepence to defte. The 
winner of a game received from defts. 
the sum of nlnepenoe, & became 
entitled to loin in the next game with- 
out charge : — Held : defts. did not 
thereby ** dispose ** of any “ property ** 
within Police Offence Act, 1915, 
s. 88 (6 ).— Dbklbt V, MOBVOT, [1928] 
V. L.R.117J [1928] Argus L.R. 47.— 
AUS. 

b (p. 459) 1. ^ ** in- 

clvdes ?nonsi/.T— “ Property^* in sect, 
236 <c) of Criminal Code includes 
money, & the fact that there may be 
a period during which the amount to 
bo given away under the scheme In 
Question is unascertained is immaterial. 
— R. t). Brewbbton, (1936) 8 W. W, R. 
483 ; 4D.L. B. 708; 6 Can. O. 0. 60 ; 


6 F. L. J. (Can.) 211.— CAN. 

fw. Sale of gangling device .] — A vio- 
lation of Oiminal Code, s. 236 (b). may 
be proved, although there is no ovidenoe 
that at the time of the sale of the devise 


in question, e.a„ a punch board, there 
was a conscious arrangement between 
the buyer 8c seller that some property 
would be disposed of by chance by 
means of the device. The essential 
Inquiry is, what Is the purpose or 
known Intended use of the device.— 
R. V. Hktsb, [19261 1 D. L. H« 60 : 
[19251 3 W. W. R. 724.— CAN. 


sy. KnowiTigly eonveyinO articUs for 
use in lottery, ] — 'Accused, the driver of 
a motor truck who had a oontraPt with 
a mercantile oo. to transport its goods, 
was under its Instructions bringmg 30 
cases of goods to its premises from the 
customs warehouse when he wa» 
stopped under a search warrant Sc 
10 of the oases were found to contain 
the paper slips in Question. These 


88 


papers when seised were In a state In 
which they could be adapted to either 
a lawful or unlawful use : — Held : 
the conviction must be quashed, since, 
assuming that the finding that the co. 
had imported the papers with the 
intention of illegal use was justified, 
there was no evidence to support the 
finding that applt. bad knowledge of 
that intention. — R. v. Loma How, 
[1936] 2 W. W. R. 638.— CAN. 


sz. Exemptims — Lessee of fair 

dromAs assoeioffow.]— A lessee of a 
fair grounds assoou. is within the 
exemptions proviso relating to lot- 
teries in Criminal Code, sTaSB (c), — 
R. V. BEASLffy, [193^ 2 D. L. B. 377 ; 
0. r: 299 ; 66 Con. 0. 0. 337.— CAN, 
sd. Cowotfuino Hckets^Necesstty for 
mens r»a.l — A truckman oonveyrng 
lottery tickets without knowledge of 
their character commits no offence.-^ 
R. V. How. [19361 4 D. L. B. 889 ; 66 
Can. C. O. ifiO ; 50 B. B. 664.-^AN. 
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Of lott«ry— Refusal of Home Secre- 
tary to Mteroise Jurisdiction— Whether bona 
Taoantta.]— Mat o. Thomas (1034), 78 Sol. 
Jo, 4X3e 

463d. Possession of ticket tor sale or distribution— 
Possession as custodian for syndicate.] — 

Applt., received from the purchaser a block 
of forty-eight tickets in a lottery on behalf of 
a syndicate comprising twenty-one persons, 
including applt. He collected from each 
naember 2s. a week & himself set aside a 
similar amount weekly, & subsequently 
paid over the money collected by him to the 
purchaser of the tickets. The whole of the 
forty-eight tickets were held by the syndicate 
on behalf of all the members, each member 
holding a twenty-first part in the whole of 
the tickets. No individual member w 


entitled to any ticket or tickets, & 
won by means of any of the ucMM t 
have been divided equally betweefi 
members of the syndicate. Applt* was 
victed under Betting & Lotteries Act, 3034^^ 
(c. 58), s. 22 (1) (5) of having the tidmts in , 
his possession for the purpose of sale or dis* 
tribution : — Held : there was no evidence 
that any ticket was in applt. 's possession for 
either purpose, as the intention was that all 
the tickets should be held by him as custodian 
on behalf of all the members & no sub-sale 
of tickets between members was ever in con- 
templation, & the conviction must, accord- 
ingly, be quashed. — Cobfield v, Dolby 
(1936), 164 L. T. 266 ; 100 J. P. 75 ; 62 
T. L. R. 139 ; 80 Sol. Jo. 128 ; 34 L. G. R, 
97 ; 30 Cox, C. C. 341, D. C. 


Part V. — Races and Racecourses. 


472. Add. Annotation : — Refd. Weddle, Beck v. 
Hackett, [1929] 1 K. B. 321. 

479. Add. Annotation : — Distd. Ellesmere v, Wal- 
lace, 1.1929] 2 Ch. 1. 


Sect. 2— RACECOURSES. 

(Vol. XXV., p. 460.) 

Racecourse betting.] — See Racecourse Bet- 
ting Act, 1928 (c. 41) ; Betting & Lotteries 
Act, 1934 (c. 58), ss. 1-20. 

480a. Powers of Control Board — Payment of 

commission for placing bets on totallsators 
of Board.] — The Racecourse Betting Control 
Board was established as a statutory 
body with powers to set up & operate totali- 
sators on approved racecourses for the pur- 
poses of betting, subject to the conditions 
required by the Act being observed. In the 
years 1929 to 1933 inclusive the Board had 
entered into a series of agreements with two 
cos., in order to procure the collection of bets 
from persons not on the racecourse on race 
days, & the placing of such bets on the 
totalisator on the course. The Board agreed 
to pay commission at certain rates dependent 
on the amount of money placed by means 
of such bets, & also the expenses of its agents 
in collecting & telephoning the bets to the 
course, such commission & expenses being 


paid by the Board out of the totalisator fund. 
The Board also agreed with one of the cos. 
to provide at its own expense all reasonable 
facilities required by the co. for the purpose 
of its business on the authorised racecourses 
& to make contributions towards the initial 
expenses of that co. In an action brought 
at the relation of the secretary of a book- 
makers’ organisation, asking for a declaration 
that such agreements & payments were 
invalid & ultra vires the Board : — Held : 
(1 ) the action of the Board In agreeing to pay 
the commission &, the expenses of providing 
facilities on the authorised racecourses was 
reasonably incidental to the power conferred 
on the Board by Racecourse Betting Act, 
1928 (c. 41), & was therefore not ultra vires. 
In so doing the Board was only taking steps 
to increase the bets placed on the totallsators 
on the courses; (2) in contributing towards 
the preliminary expenses of one of the cos. 
the Board was acting ultra vires, as it was 
thereby assisting in the general business of 
the CO. which as between itself & its cus- 
tomers was carrying on “ off-the-course ** 
betting. — A.-G. v. Racecourse Betting 
Control Board, [1935] Ch. 34 ; 104 L. J. Ch. 
13 ; 152 L. T. 146 ; 61 T. L. R. 36 ; 78 Sol. 
Jo. 783, C. A. 

4g0b. Contribution to expenses of com- 

pany collecting bets.] — A.-G. v. Racecourse 
Betting Control Board, No. 480a, a?7fe. 


PART IV. SECT. 6, SUB-SECT. 2. 

9Z. Action by vHfe against httabemd .] — 
In an action by a common informer 
under sect. 236 (8) of the Orlmlnal 
Code, pltf. being wife of deft. HeW : 
Judgment sbould not be granted since 
there woa a suspicion of collusion & 
also that there was no proof that by 
the law of CSanada a wife can sue her 
husband. — Dinning v. Dinning, 119321 
p. R. 208 ; 2 D. L. R. 205 ; 67 0. 0. 0. 
393.-~OAji. 


td. Proceedings for pendtty — Security 
/or costa-^Wheiher ordered.} — Pltf. 
bought an action to have it declared 
that a contest in connection with an 
automobile show In whioh deft, won an 
automobile was contrary to sect. 286 <3) 
of the Orimlnal Code, Sc that eala 
automobile be forfeited to him. Upon 
an application by deft., the referee^ 


pursuant to K. B, K. 987, ordered pltf. 
to secure deft.’s costs. Pltf. appealed : 
— Held : sect. 236 (3) of the Criminal 
Code confers a right of action wh<ch 
in no way can be dlminlsbed or Im- 
paired by K, B. R. 987 ; nor is It 
required that said rule shall apply, in 
order that due enforcement of the rule 
shall be upheld. — Brown v. Keelr, 
n9341 2 W. W. B. 670 ; 4 D. L. R. 
508 ; 42 Man. L. B. 329 ; 62 O. C. O. 
84.— CAN. 

sf. Forfeiture of vrerperty wm.J— 
There Is no discretionary power not to 
adjudge a forfeiture of property won 
In a lottery, — S aondebs v. Moujhon 
{ 49,31). 02 Can. O. C. 274 .— CAN. 

■1. Destruction of documents **— 
What are.]— A bookimker w^ con- 
victed, under Betting Sc bot^riM Act, 
1934, 8. 22, of having conducted an 
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illegal lottery. The shoriff-subHtlfcutc 
ordered forfeiture of one 
note, & the deHtniction of aJi coiipona 
produced in the case, hut rel’ii.scu to 
order destruction of postal ordom, 
money ordeT-s He cheques, which repre- 
sented payments m 

persons taking part in the lottery in 
respect of thoir tickets therein 
Held: the postal orders. 
question, sinee they ropreHented the 
price of tickets in the ioUery, wore 
“ documents " relating to the conduct 
of the lottery within 1 934 Act. 6. 30 13), 
&, accordingly, they fell to ^ 
doHtroyod. — .Strano v. Adair, 11936] 
S. O. (J.) 50.— SCOT. 

PART V. SECT. 1, SUB-SECT. 8 

gy. Cour strut— Use of meciumUsdl hare 
•^Whether wUhin Oaming dh Bebino 
Act, 1912, 8. 7.h*Besp* attended a 



and Empire 


Wa. Am. EUesaiere ». Wal- 

11929] 2^ Oh. 1 ; Cipriani v. Burnett, 


‘ ’ ^ ^ contract may make the 

award of a specified tribunal a condition pre- 
cedent to an action at law without doing so 
in terms. 

The tickets sold for a sweepstake in con- 
nection with a race meeting in Trinidad 
stated ; “ This ticket is sold subject to the 
condition that in the event of any dispute 
arising with respect to any matters connected 
with the drawing of the sweepstake, or the 


Digest Supplement. 

awarding of the prizes, the decision of the 
stewards of the Trinidad Turf Club thereon 
shall be accepted as final ** : — Beld : the 
terms of the ticket, having regard to the 
circumstances belonging to it, made a decision 
by the stewards a condition precedent to any 
action to recover the stakes. — Cipriani v. 
Burnett, [1933] A. 0. 83; i02 L. J. P. 0. 
118; 148 L. T. 148, P. 0. 

484. Add, Annotation : — ^Refd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

490. Add, Annoiation : — Refd. Cipriani v, Burnett, 
[1933] A. C. 83. 


Part VI. — Competitions 


496. Add. Annotations : — Dlstd. Suttle v, Oresswell 
(1925), 42 T. L. R. 75. Consd. Coles v. 
Odhams Press, Ltd., [1936] 1 K. B. 416. 

497. Add, Annotation : — Refd. Suttle v. Cresswell 
(1925), 42 T. L. R. 75. 

498. Add. Annotations : — Apld. Suttle v, Cresswell 
(1926), 42 T. L. R. 75. Consd. Shuttleworth 
V, Leeds Greyhound Assocn., [1933] 1 K. B. 
400. 

601. Add, Annotation : — Refd. Suttle v, Cresswell 
(1925), 42 T. L. R. 76. 

501a. Betting & Lotteries Act, 1934 (c. 58), s. 26 — 
Betting pool business — What amounts to.] — 
A CO. whose only trade or business was that 
of a bookmaker as defined in Part I. of the 
Betting & Lotteries Act, 1934 (c. 68), ad- 
vertised a “ football pool in a weekly news- 
paper. Readers were thereby invited to fill 
in coupons relating to any one or more of a 
series of football matches to be played on the 
following Saturday, with their respective 
forecasts of the results, including the score, 
&; to stake a named sum thereon. Under 
the rules of the pool entrants were required 


on the day before the matches were played 
to remit the coupons thej^ had filled up to 
the CO. with a promise in writing, duly signed, 
to pay the amount they were staking in case 
they lost, on the Tuesday following. The 
total amount received from entrants, less 
10 per cent., was distributed by the co. 
among those whose forecasts turned out to be 
correct, or most nearly correct. On a motion 
by pltf., a director of deft, co,, for an in- 
junction to restrain them from so conducting 
the pool : — Held : the pool was not a “ com- 
petition in which prizes are offered for fore- 
casts of the result ... of a future event ” 
within the prohibition contained in Betting 
& Lotteries Act, 1934 (c. 58), s. 26, but a 
pari-mutuel or pool betting operation con- 
ducted by a bookmaker, & therefore lawful 
within sect. 3 & thq proviso to sect. 26 of the 
Act. — Elderton V, United Kingdom Total- 
I8ATOR Co., Ltd., [1936] Ch. 373 ; 104 

L. J. Ch. 106 ; 152 L. T. 649 ; 99 J. P. 179 ; 
61 T. L. R. 237 ; 79 Sol. Jo. 126 ; 33 L. G. R. 
176. 

502. Add. Annotations : — As to (1) Consd. Coles 
v. Odhams Press, Ltd., [1936] 1 K, B. 416. 


lloensed racecourse on whick a sport 
oonsistlng of the pursuit of a mechaulcaJ 
hare by dogs was held, & mode bets 
ou several of the dogs. He was charged 
before a magistrate with an offence 
under above sect., & the magistrate 
held, as a matter of law, on the evidence 
before him, that the pursuit of a 
mechanical hare by doM was ** cours- 
ing ** within above sect., & dismissed 
the information : — Held .* the pursuit 
of a mechanical hare by dogs was not 
** coursing within above sect., & 
the determination of the magistrate 
was erroneous In point of law. — 
Khlso V . McLaohlan (1928), 28 

S. R. N. 3. W. 510 ; 45 N. S. W. W. N. 
143.— AUS. 

PART V. SECT. 2, 

so. Befusal of admission — VcUidity 
of bye4aw.hTlSA.YhOH v. Stephen, 
C1937] 2 W. W. H. 601.-*AUS. 


PART V. SECT. 8. 

484 i. Finality of dsdsion — Ahamce 
of final deHsinn ,} — Where a oballenge 
cup, to be won In a bicycle race between 
competing clubs, was held by trastees 
under an Instrument of trust, by which 
all arrangements pertaining to the 
course, race, protests & matt^ ** con- 
nected with the welfare of the cup '' 
were to be decided by the trustees 
according to certain rules, the ct., 
upon the mere allegation of fraud, te 
before any dedaion of the tmst^. 


refused to exercise jurisdlctiou restrain- 
ing the trustees from parting with the 
cup to an alleged winner under protest, 
upon the ground that one of the win- 
ning riders did not go round the course, 
that being a matter of fact for the 
decision of the trustees. — Rosa v. Orb 
(1894), 25 O. R. 596.— CAN. 

484 il. Appeal to committee of 

Turf Club — Powers of commiUee.\— 
Montoombry V. Lee Steers (1926), 
29 W. A. L. R. 70.— AUS. 


PART VI. SECT. 1. 

d i, Receipl of money toUh 

coupons — Whether offence under Street 
Betting Act ,] — In a complaint under 
Street Betting Act, 1906, ft was proved 
that accused received In the street 
from various persons a large number of 
slips aocompauled by sums of money. 
The slips were odd pieces of paper, 
upon each of which were written the 
names of at least one OToup of eight 
football teams, to whion was added a 
name, number or other symbol, for 
identifying the sender of the slip. 
Accused did not submit lists of football 
teams for the purpose of selection, 
the names of such teams being selected 
by the senders of the slips n^m lists 
of teams advertised or reported in the 
public press to play on the Saturday 
following the date on wnloh the slips 
were received by accused. The tecmis 
selected were those which the senders 

40 


of the slips predicted would be winning 
teams on that Saturday. Along with 
each slip was sent Is., the understanding 
being that, aft^ the results of the 
matches were published, accused would 
examine the forecasts made. & there- 
after would deduct from the money 
received a sum in name of commission, 
& hand over the balance to the person 
sending in the correct forecast ft only 
one forecast was correct, or, if more 
than one forecast was correct, an equal 
share of such balance to each of the 
senders of correct forecasts. If no 
correct selection was sent in there 
was no distribution, & the whole 
contributions were carried forward to 
the next week ; which procedure was 
repeated until a correct forecast was 
made, or until the end of the football 
season arrived, when if there had been 
no correct selection received, the 
money in hand, less a oommiasion to the 
accused, was distributed among those 
who had sent It : — Beld : accused was 

S d in betting transactions & was 
of an offence under Street 
i Act, 1906. — YEUDAUi V. 

, U928J S. O. (J.) 64.— 

SCOT. 

PART VI. SECT. 2. 

n 1. Estimale of future tempera^ 

fttrea.J — The publlcatlpn of the scheme 
in question heroin by which deft, 
offered prizes for the nearest estimates 



VoL XXV.— Gaming and Wng^dng, 


As to (S) Refd. Greenberg v. Cooperstein, 
[1926] Ch. 667. 

503* Add* Annotation : — ^Refd. Coles v, Odhams 
Press, Ltd., [1936] 1 K. B. 410. 

604a. Determination of order of popularity of 

specified articles.]— The proprietors of a 
number of commodities organised, for adver- 
tisement purposes, a competition in which 
customers were asked to place thirteen named 
articles in the order of their popularity as 
shown by the actual voting of the entrants 
themselves. A number of money & other 
prizes were offered to those whose lists most 
nearly agreed with that shown by the voting 
as a whole. No entrance fee was charged, 
but each entrance form had to be accom- 
panied by part of a bag or wrapper from one 
of the named articles ; — Held : since the 
competitors were not asked to judge the real 
merits of the articles but to guess how other 
people would guess at their popularity, there 
was materia] on which a magistrate was 
justified in finding that the result depended 
entirely on chance & in convicting the 
advertising manager of the promoters of an 
offence under Lotteries Act. 1^^23 (c. 60), s. 41, 
—Hobbs v. Ward (1929), 93 J. P. 163; 4,5 
T. L. R. 37.3 ; 27 L. G. R. 410, D. C. 

. Annotatinna * — FoUd. Chiam«» w. Warronder 144 L. T. 

437. Consd. Ooleq ». Odhams Press, Ltd., [1936] 1 K. B. 

416. 

504b. Determination of order of popularity of 

theatrical rdles.J — Resps. sent to members of 
the theatrical profession & to persons whose 
names appeared in “ Who’s Who ” books of 
10s. tickets in a Grand National Mutual 
Subscription Fund in aid of the Ellen Terry 
Memorial Museum ” with a request to sell 
the tickets among their friends & return the 
counterfoils & money by a certain date. An 
accompanying circular explained that 26 per 
cent, of the money subscribed would be 
devoted to the museum & that the remaining 
76 per cent, would be distributed “ in such 
manner as the organisers in their absolute 
discretion shall think fit,” but that £20,000 
would be distributed in prizes. It was 
appareutly originally contemplated that the 
money should bo used for a sweepstake on 
the Grand National horse race, but owing to 
a communication from the police there was 
substituted a scheme whereby subscribers 
were invited to place in order of popularity, 


as shown by the general votes 
petitors, ten rdles played by the late Daotto 
Ellen Terry ; — Held : the scheme a 

lottery. The fact that the origlnaJ books of 
tickets were sent only to members of tl^ 
theatrical profession & persons in “ Wbo^s 
Who ” did not so limit the class of com- 
petitors as to render it possible by any 
element of skill to arrive at a reasonable 
forecast of how they would vote ; especially 
as they might be expected to sell many 
tickets to persons outside those two cate- 
gories, so that the competition was in effect 
open to the public. — Challis v. Warrender 
(1930), 144 L. T. 437 ; 96 J. P, 39 ; 47 
T. L. R. 123 ; 29 L. G. R. 109 ; 29 Cox, C. C. 
251. 

505. Add. Annotations : — Apld. Hobbs v. Ward 
G929), 93 J. P. 163. Consd. Coles v. Odhams 
Press, Ltd., [1936] 1 K. B. 416. 

506. AdfL Annotations : — Dlstd. Hobbs u. Ward 
(1929), 93 J. P. 163. Consd. Coles v, Odhams 
Press, Ltd., [1936] 1 K. B. 416. 


506a. 


Picture puzzle competition.] — *A com- 


petition was advertised in a newspaper in 
which a money prize was offered to the reader 
sending in the best solution of a picture 
puzzle illustrated in the same issue. The 
puzzle consisted of a set of nine small sk('.tches 
each intended to depict the name, as spelt or 
pronounced, of some place in the United 
Kingdom. A list of names providing clues 
was given. Competitors were required to fill 
in blank forms with their solutions & send 
them in to the editor with entrance fees. 
The artist who drew the sketches was in- 
structed to make some of them capable of 
representing one or other of two or three 
different places. In an action brought to 
test the legality of the competition : — Held : 

(1) success in the competition depended on 
the exercise of a substantial degree of skill, 
there being no predetermined solution of the 
puzzle, & therefore it did not come within 
the prohibition contained in Betting & 
Lotteries Act, 1934 (c. 58), s. 20 (1) (6)^; 

(2) the competition was not a “ game 
within the prohibition of Betting Act, 1853 
(c. 119), s. 1. — Witty v* World Service, 
Ltd., [1936] Ch. 303; 105 L. J. Ch. 03 ; 
154 L. T. 491 ; 100 J. P. 68 ; 52 T. L. R. 
235 ; 79 Sol. Jo, 906 ; 34 L. G. K. 150 ; 30 
Cox, C. C. 375. 


of the average temperaturea of seven those Invited to compete were supplied 

named cities on a future date & the with statistical information to assist 

attendance at the Regina Fair on thorn in making their estimates, was 

certain futme days. & under which held not to be a violation of b. 326 (a) 


)f the Criminal Ck)de.— K v. Rkoixa 

VOIUOULTURAL & iNUtTSTRlAL KXHinT" 

piON AssooN., Ltd., [1932J 2 V\ . U. 

L31.— CAN. 


GARAGE. 

See Nuisance. 
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Cum 10«4Ziu 


l&mum Mi 


6AS,, 

, — ^Lands and Works 


Part II 

10. Add. CHiedions 04 L. J. Oh. m ? 1S8 L. T. 
665 } 89 J. P. 17t 5 2^ U O. R. 625. 

— ^ Cotti^ ?oad«] — The word 

“ street,’’ as rised in Gasworks Olanses Act, 
1847 (c. 16), e. 6, is not necessarily confined 
to what is ordinarily known as a street, & 
over Which there is a public right of way. 
A country lane with certain residences 


Part ill 

81. Add. Annotaiiona : — Apld. Stevens v» Aider- 
shot Gas, Water & District Lighting Co. (now 
Mid-Southern District Utility Co.) (1932), 192 
L. J. K. B. 12. Retd. Scammell v. Hurley, 
[1929] 1 K. B. 419. 

87. Add. Annotation : — Retd. R. v. Electricity 
Oomrs., Ex p. Yorkshire Electric Power Co. 
(1927), 91 J. P. 191. 

40. Add. Annotation : — Distd. Granger n. South 
Wales Electric Power Distribution Co., [1931] 
1 Ch. 651. 

51a« Duration of agreement to supply — ^Power to 
terminate.] — In 1906 a co. was incorporated 
by statute to supply gas in a certain area in 
the place of a limited co., A; by sect. 7 the 
statutory co. took the benefit of all contracts 
& engagements of the limited co. which had 
been supplying gas to the defts., an urban 
council, for public lighting. In 1909 the co. 
entered into an agreement under seal with 
the council in which it was recited that before 
the passing of the Act it was agreed by A 
between the predecessors of the gas co. & the 
council that the agreement then in force for 
public lighting should continue to remain in 
force A be binding on both parties until 
the council should determine the same,” & 
that “ it has been deemed desirable by the 
said parties hereto that the terms of the said 
agreement for the public lighting shall be 


abutting upon it may be a street, although 
it has not been dedicated to the pubHc A no 
public right odf way exists.— D avies v. Bipon 
O oaPN., [1928] Ch. 884 ; 97 L. J. Oh. 479 ; 
139 L. T. 636 ; 92 J. P. 163 ; 26 U G. R. 630. 
Add. Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 169. 


set out as hereinafter mentioned.” By the 
operative part of the a^ement the co. 
agreed to light all the public lamps withm 
the district “ from A after the first day in 
Sept, in every year up to the following first 
day of May inclusive ” on certain terms ; A 
provisions were made for increasing the 
number of lamps. There was no provision as 
to the period for which the agreement was 
to run or giving either party a right to 
determine it. By a supplemental agreement 
dated June 30, 1921, the times of lighting A 
the charges were varied, A clause 1 (c) 
provided that new lanterns supplied by the 
CO. should become the property of the council 
without payment after fifteen years if the 
agreements continued for so long, “A if 
the said agreements be determined before 
the expiration of such period ” the council 
were to pay for them. On Apr. 30, 1927, the 
council gave notice to determine the agree- 
ment on Aug. 31, 1927 : — Held : having 
regard to the recitals in the original agree- 
ment A clause 1 (c) of the supplementary 
agreement A to the nature of the contracts 
they were determinable by notice. — Orbditon 
Gas Go. v. Orbditon Urban District 
Council, [1928] Ch. 447 ; 97 L. J. Ch. 184 ; 
138 L. T. 723 ; 92 J. P. 76 ; 44 T. L. R. 369 ; 
72 Sol. Jo. 226 ; 26 L. G. R. 326, O. A. 


27, 


— Supply of Gas 


PART I. SECT. 8. 

sd. Franchise granted to company — 
Option of town to purchase .] — It camiot 
be Bald that clauses 37 & 39 of sect. 162 
of Town Act, R. S. A., 1922, as It 
stood at the time the a^ement in 
question heroin was entered Into, relate 
to different kinds of agreements & that 
clause 39 does not apply to an agree- 
ment by which a special franchise is 
granted by a town. Whether or not 
clause 39 (b) applies to ajgreements 
granting special franchises, clause 11 of 
the agreement herein is binding as a 
term of the contract so far as It is not 
vZira vires. — Re Waxnwrioht Town & 
Wajnwriqht Gas Co., Ltd., [1936] 3 
W. W. R. 49, --CAN. 


PART III. SECT, 1. 

«x. Power to run pipes under highway 
through murUcipaiity — No power to 
supply mimidpalUy — Right of muniH* 
pctlxty to sue for Ule^ supply .] — 
NEIJ80N 9. Dominion NATtnuL Gas 
Go., Ltd., [1931] 2 D. L. R. 229; 66 
O. L,R. 271.— can. 


tg. Orant of right to supply gas in 
district — District added to municipaliiy 
— Municipality not entitled to interfere 
with right to supply .] — The effect of a 
bye-law passed by the council of a 
township in Ontario under Consolidated 
Municipal Act, 1903 (Ont.), s. 666 (3), 
authorising a co., incorporated with 
suitable powers,, to lay mains under the 
streets of the township & to supply Its 
inhabitants with gas, together with an 
agreement by the co. accepting the 
bye-laws & its conditlonB, is to confer 
upon the co. (the conditions being 
fulfilled or walyed) a valid & perpetutu 
franchise, not subject to repeal, apply- 
ing to the geographical territory wnloh 
at the date of the bye-law was com- 
prised in the township, Upon ports 
of that territory being annexed to an 
adjacent city, under provlelons of the 
above Act as amended 3c Municipal 
Act, 1913 (Ont.), the franchise remains 
effeotlye in Si applicable to the annexed 
areas. In those areas the municipality 
of the city after the annexation takes 
tbe place mutatis mutandis of the 
mnnloipaUtr of the township to all 
Intents A purposes as regards the rights 
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& obligations created by the bye-law A 
relative agreement. — United Gas A 
Fuel Co. of Hamilton, Ltd. v. 
Dominion NATtniAL Gas Co., Ltd., 
[1934] A. 0, 435 ; 103 L. J. P. C. 94 ; 
161 L. T. 885, P. 0. 

PART IIL SECT. 2, SUB-SECT. 5. 

sa. Powers of municipality as under- 
taker — No power to surcharge for delay 
in payment.] — A municipal oorpn*, 
though it may allow discounts for 
prompt payment for supplies of gas or 
eleotnolty, cannot surcharge for delay 
in payment unless It is given statutory 
authority so to do, A no such authority 
at present exists. — Nelson 
COBPN. V. Busbridob, [1930] N. Z, 
h. R. 269.— N.Z. 


PART HI. SECT. 2, SUB-SECT, 6. 

•b. Refusal to pay increased rates--- 
Right to c%d off gas.]-— Reid : Natural 
Gas Conservation Acte, 1921 (o. 17), 
A 1922 (o. 28), were valid.— Sandwich 
V. Union Natural, Gas Co. , 


922 (o. 28), were valid.— S andwich 
[Jnion Natural Gas Co. , (Ont.)» 
J6] 4 D. L. r7796 ; 

U. R. 707 ; 66 0. h. 899.^AN. 



Part IV. — Protection of 

62. AM. AnnaUMoru :—Ae to (2) BeU. Brooke v. 
Bool, Il»28] 2 K. B. 678 ; HoneywiU & Stein, 
Ltd. V, Larkin Bros. (London’s Commercial 


Property of Undertakers. 

I Photographers), Ltd., [1934] 1 K. B, 191; 

Northweslem CtilitLes, Ltd. v. London 
I Guarantee & Accident Co., [1930] A. C. 108. 


Part V. — Negligence and Nuisance. — Liability of 

Undertakers. 


74e Add. Annotafiom : — Refd. Stein v. Gates 
(1935), 79 Sol. Jo. 252 ; Burnham v. Boyer 
Sc Brown, [1936] 2 AU B. R. 1165. 

80a. Excavation by local authority— Failure of 
gas company to inspect operations.]— 

A hotel belonging to & insured by resps. 
respectively was destroyed by fire caused by 
the escape & ignition of natural gas which 
percolated thiough the soil Sc penetrated 
into the hotel basement from a fractured 
welded joint in a 12-in. intermediate pressure 
main, 3 ft. 6 ins. below the street level, 
belon^g to applts., a public utility co. who 
supplied natural gas to consumers in the 
City of Edmonton, Alberta. The cause of 
the break in the welded joint through which 
the gas leaked was found to be the operations 
of the City of Edmonton in constructing a 
storm sewer, involving underground work 
immediat^ely beneath applts.’ main. On a 
claim for damages by resps. against applts. : — 
Held : that the words “ locate Sc construct ” 
in Alberta Water, Gas, Electric Sc Telephone 


Cos. Act, 1922, 8. 13, refer only to the 
initial location or ponstiuction of the works, 
& do not include “ maintain,” & applts. were 
not subject to the rule of strict or absolute 
liability, but were entitled to the protection 
accorded to persons acting under statutory 
authority ; but as applts. were carrying 
gas at high pressure which was very danger- 
ous, if it should escape, they owed a duty 
to the owners of the hotel, to exercise reason- 
able care Sc skill that the owners should not 
be damaged. The degree of care which tliat 
duty involved must bo proportioned to the 
degree of risk involved. The City might at 
any time bo conducting operations in con- 
nection with their sewers m the vicinity of 
applts.’ mains, & it was the duty of applts. 
to wat'Ch such operations. The operations 
in question were, from their public nature Sc 
oonspicuoiis character Sc from the time during 
which they went on, such that a failure by 
applts. to know of them was plainly not 
Consistent with due care on their part in the 
interests of members of the public likely to be 


PART IV, SECT. 2. SUB-SECT. 1. 

62 i. Gas main — Damage by axth- 
9idence .\ — A gae oo. opened a street In 
a city & laid down a gas main. The 
olty corpn. constructed an under- 
ground drain, by reason of a sub- 
sidence of the di^n, the gas main was 
broken. The oo. opened the street & 
repaired the gas main &; the corpn. 
reinstated the drain & roadway. In an 
action by which the corpn. sought to 
recover from the co: the cost of such 
reinstatement, the co. by counterclaim 
sought to recover from the corpn. the 
copt of repairing the gas main ; — HeUi : 
the liability of the corpn. for the 
damage to the gas main depended 
upon negligence in the exercise of its 
statutory powers causing unnecessary 
damage to the oo„ & the mim of proving 
such negligence had not been dis- 
charged by the co. — Mbtropowtan 
Gas Oo. v. MKLBOCRisrE Cohpn., 119251 
V. L. R. 132; 35 0. L. R. 186; 31 
Argus L, R. 25.— AUS. 

PART V. SECT. 1, SUB-SECT. 1.— B. 

o I. .1 — Empire Marble & 

Ttle Co., Ltd. v. Northwestern 
Utilities, Ltd., [1983] 3 W. W. R. 
225.— CAN. 

an action for 

— from an explosion of gas 
alleged to have been caused by the 
negligent Instaiiation of a pipeline 
serving pltf.’s premises ; — Reid : deft. 
CO. was not protected from liability 
by virtue of a certain olau-^ of its 
rules Sc regulations, incorporated in 
the oontract between plif. & deft.. Sc 
which read : The property line shall 
be the place of delivery of all gas In this 
contract Sc all expenses, risks Sc lia- 
bility in utUlsing & using the gas after 
its delivery at the property line shall 
be borne exolusivwy by the oon- 


mimer ’’ ; it being held that the ewape 
of gas from a fracture In a pipe caused 
by the negligence of deft.'s seivants 
was not a “ utilising or using *’ of 
the gas, moreover, that the clause 
meant a ntlllsation or use by the con- 
sumer. — E mpire Marble & Tile Co., 
Ltd. V. Northwestern Utilities, 
Lto., [1933] 3 W. W. U. 225 - CAN. 

q. For “ Escape of gas from gas main *’ 
read Escape of gas — From gas main.'* 

q j, During iTistallation of gas 

connections — Destruction of buildings by 
fire following crplosiem.] — Held: the 
gas co, were liable, — OoNSUMERfl’ Gas 
Co. u. R.. [19271 1 D. L. R. 564 ; [1926] 
S, C. R. 709,— CAN. 

q ii, Necessity for proof of negli- 

gence.] — In an action for damages for 
injuries to pltfs. caused by the escape 
of gas from deft, gas co.’s main : — 
Held : since the co. bad laid & was 
operating its system under statutory 
power, & there was nothing in its 
incorporating Act providing that 
nothing therein should exonerate the 
CO. from liability for nuisance, the co.’s 
liability depended upon proof that it 
had been negligent & that its negli- 

f ence caused pltfs.* sufferings. — 

CHEER V. Winnipeg Electric Co., 
[1936] 2 W, W. R. 369 ; 3 D. L. K. 
494 ; 44 Man. L. R. 179.— CAN. 


PART V. SECT. 1, SUB-SECT. 2. 

q i. LiabUity of city .} — A pro- 

vision In a city charter ImpoHing on 
the dty the duty of constructing all 
public works & apparatus appertaining 
thereto so as not to endanger the 
public health or safety Includes the 
duty to. keep said works & apparatus 
in such repair os will effect the same 
object. In the present cose : 

deft, dty had not met the obligation 
of this provision with respect to a 
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service pipe connecting a natural gae 
main with pltf.’s premises ; the gradual 
development Sc enlargement or a leak 
In the stopcock In said service pipe 
was not a “ breaking ** of the pipe or 
attachments within a section of the 
charter giving the city Immunity for 
damages caused by “breaking.’ — 
Reid v. Medici.ve Hat Cmr, [1933] 
1 W. W. R. 65.— CAN. 

sp. Escape of gas — Act of stranger.] 
— An action for damages for sn Injury 
to pltf.’p health caused by an escape 
of gas owing to the breaking of deft.’s 
.service pipe in premia’s in whh h pltf. 
resided. Pltf. lived vith her mother, 
who was the householder & who 
apparently, bad contracted for the 
supply or gas. No contractual re- 
lation between pltf. & deft, was estab- 
lished, Sc no negligence was proven 
against deft. The pipes bad been 
properly laid & were in sound con- 
dition when the break occurred. The 
cause of the break was the action of 
an occupant of the front part of the 
lot In so altering his r)remisps that 
a-ddltional weight was thrown laterally 
agdnst the sunken pipe until ft broke 
at a joint, permitting gas to escai^e & 
pass under ground to the basement, 
whence it reached pltf.’s bedroom, 
Deft.’s charter required it “ ho to con- 
struct Sc locate their works Sc all 
apparatus & appurtenances thereto 
appertaining or therewith oonru^cUjd 
& wherewoever situated as in no wise 
to endanger the public health, con- 
venience, or safety.” The sect, then 
goes on to provide for Inspection at 
all rt'osonablo times by the municipal 
authorities of the co.’s works, apparatus 
& appurtenances, & the obeying by ths? 
CO. of all reasonable orders Sc dubious 
following such inspection with penalties 
for disobedience Of the same Held ; 
deft, was not liable. — D abbey r.WtNNi- 



Cases 80 a— 126 . English and Empire 

ajffected. -Although under the exception to 
the rule in Rylands v. Fletcher^ applts. would 
not be liable for damages caused, without 
default on their part, by the independent, 
conscious act of a third party, they were 
negligent in failing to foi‘esee guard 
against the consequences to their works of 
the City’s operations. — Northwestern Util- 
ities, Ltd. V. London Guarantee & 
Accident Co., Ltd., [1936] A. 0. 108 ; 106 
L. J. P. C. 18 ; 154 L. T. 89 ; 62 T. L. B. 
93 ; 79 Sol. Jo. 902, P. C. 

Annotation : — ^Befd. OoUingrwood v. Home & Oolonial Stores. 

Ltd.. [1936] 3 All E. R. 200. 


Digest Supplement 

84. Add. AnnotaHana : — Ck)nsd. Bottomley v. 
Bannister (1931), 101 L. J, K. B. 46. Retd. 
McAlister (or Donoghue) v. Stevenson (1932), 
48 T. L. B. 494 ; Northwestern Utilities, 
Ltd. V. London Guarantee A; Accident Co., 
[1936] A. C. 108 ; Howard v. Pumess Houlder 
Argentine Lines, Ltd. & Brown, Ltd., [1936}. 
2 All E. B. 781. 

85. Add. Annotation : — Refd. Markland v. Man- 
chester Oorpn., [1934] 1 K. B. 666, 

99. Add. AnncftaUon : — Refd. Sheflfleld Oorpn. v. 
Kitson, [1929] 2 K. B. 322. 


Part VIII. — Gas Supply in the Metropolis. 

114. Add. Annotation : — Consd. A.-G. v. County of 125. Add. Annotation: — As to (1) Consd. Salis- 
London Electric Supply Co., [1926] Ch. 542. bury & Pordingbridge District Drainage 

117. Add. Annotation, .—Retd. Markland p. Man- 

Chester Coran., [1934] 1 K. B. 566 ; Pearce Z H. H. 666. 

V. London C/ounty Electric Supply Co. (1935), 

34 L. G. B. 349. 


PBQ Elbotrio Co., [1933] 1 W. W. R. 
666; 4 D. h. R. 262; 41 Man. L. R. 
123.-~UAN. 

sr. .] — Deft, gas ce. held not 

liable for an explosion in pltf.’s house, 
there being no evidence os to how the 
gas escaped Into pltf.’s house, & no 
evidence that deft. co. was in any way 
responslblo. — Sntdeh u. Moncton 
Electtrictty & Gas Co., Ltd., 1193G] 
2 D. L. R. 31 ; 10 M. P. R. 138.— 
CAN. 

sw. MeUfr placed in inaccessible 
position .] — In an action of damages for 
personal Injuries which was brought 
against Glasgow Oorpn., the pursuer, 
an elderly woman, averred that her 
house was originally supplied by 
defenders. Tinder their sttxtutory 
powers, with gas for cooking & lichting 
purposes through a meter of ordinary 
type which was placed above a cup- 


board 7 feet 9 inches in height ; that 
this meter was subsequently removed 
& a slot meter, operated by a lever 
after tlie insertion of a coin, was 
installed in exactly the same position 
by defenders’ servants, notwithstand- 
ing a request by the pui’suer that it 
could be placed in a more accessible 
position within the cupboard ,* that, 
while standing on a stopladder which 
she had to use when proceeding to 
obtain a fresh supply of gas from the 
meter, she overbalanced, fell to tho 
floor, & was injured ; that it was tho 
duty of defenders, if they chose to 
instal a slot meter, to place it in a 
position reasonably accessible to 
persons using it ; & that they had 
negligently failed in that duty. She 
further explained that, prior to the , 
accident, she had continued to use the 
meter because of the repeated assur- 


ances of defenders’ servants that it 
would bo placed in a more accessible 
position : — Held : the averments of 
pursuer relevantly sot forth a case for 
inquiry. — Pollock v. Glasoow 
OORPN., [1936] S. C. 428.-~SCOT. 


PART V. SECT. 2, SUB-SECT. 1. 

r i. Natural use of property.] 

—Tho laying of gas pipes by a landlord 
for the supply of gas to dw^ng-housea 
owned by him is a natural use of his 
property, & accordingly, ownership of 
an ordinary service pipe for the con- 
veyance of gas to a t^ant’s house is 
Insufflcient per sc. & without negligence 
to render the landlord liable for Injury 
resultl^ to the occupants of the house 
thru ugli uu t7suu>pc ui gitH Iroiu uhe pipe. 
— Miller v. Robert Addib & Sons* 
Collieries, [1934] 8, C. 160.— SOOT. 
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GIFTS. 


Part I. — In General. 

9. Add, Annotation : — Refd. Re Gregory (1934), 10. Add, Annotation .-—Reid. Wimbledon & 

60 T. L. R. 492. Putney Commons Conservators v, Tuely, 

[1931] 1 Ch. 190. 


Part II. — Capacity to Give 

17. Add, Annotation : — Refd. Wimbledon & 
Putney Commons Conservators v, Tuely 
(1930), 47 T. L. R. 17. 

19. Add, Annotation Apld. Wimbledon & 
Putney Commons Conservators v, Tuely 
(1980), 47 T. L, R. 17. 

.] — It is within the powers con- 
ferred upon the Wimbledon & Putney 
Commons conservators (a corpn. constituted 
under the provisions of the Wimbledon & 
Putney Commons Act, 1871) to pay pensions, 


and to Receive Gifts. 

annuities, or superannuation allowances to 
persons in their service who shall retire from 
such service by reason of age, infirmity, or 
otherwise. — Wimbledon & Putney Com- 
mons Conservators v, Tuely, [1931] 1 Ch. 
190 ; 100 L. J. Ch. 77 ; 144 L. T. 310 ; 47 
T. L. R. 17 ; 74 Sol. Jo. 819 ; 29 L. G. R, 
78. 

20. Add, Annotations: — Refd. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691 ; A.-G. v. 
Smethwick Corpn. (1932), 96 J. P. 105. 


Part III. — Gifts inter vivos. 


26a. Gift for public purposes — Whether formalities 
for compulsory acquisition apply.] — The 
formalities required for the exercise of the 
compulsory powers ^ven by statute for 
taking land for public improvements have 
no application to the case of a voluntary 
gift of land. — M ichaud v, Montreal (City) 
(1923), 92 L. J. P. C. 161 ; 129 L. T. 417, 
P. C. 


54a. .] — Declarations by an intestate, that he 

meant tliat a person with whom he resided 
should have his furniture & effects for what 
he owed her : — Held : sufficient to entitle 
such person to take, & retain possession of 
the property. — Royston v, Hankey (1833), 
3 Moo. & S. 381. 

69. Add. Citations : — suh nom. Binion v. Stone, 
Freem. Ch. 169 ; Nels. 68. 


PART I. 

2 i. EsaenticUs of gift — Transfer of 
property — Intention alone irmijficieni.]-- 
Jabvis V. Jarvis, (19261 3 D. L. R. 
89,7. —CAN. 


PART in. SECT. 1. SUB-SECT. 1. 

b i. ,1 — MoMuroht V. Stewart 

(Alta.). (19261 3 D. L. R. 44« ; [19261 
2 W. W. R. 463.— CAN. 

fib. Purchase hy father for puvU 
daughters — Disposition dt registration 
in daughters* names,] — Held : the 
father had made a complete & 
effective donation. — Linton v. Inland 
Revenue Oomrs., [19281 8. 0. 209 ; 
13 Tax Cas. 448.— SOOT. 


sc. Gift by Mahomedan resident in 
Ceylon.] — A Mahomedan resident in 
Ceylon executed in 1904 a deed pur- 
porting to give immovable property 
to his son, subject to conditions & 
restrictions hiconsistent with an In- 
tention to make a gift as recognised by 
^homedan law but creating a valid 
AM commisswn according ^to Roman - 
Dutch law t-^Held : tJie deed was not 
Invalid on the ground that there had 
been no delivery of possession to the 
aon« as required by Mahomedan law 
for the validity of a gift.— Weerase- 
kera V . Peiris, [1983} a. O. 190 ; 102 
28 ; 148 L, T. 389, P. O.— 

OEYLiON. 


PART III. SECT. 1, SUB-SECl. 2.— 
B, (a). 

t I. .) — ^DlCTKSON V, QUAMBER- 

land, [1927] 2 D. L. R. 429; [19271 


J.8^ 


1 W. VY. R. 794 ; 22 Alta. L. R. 393.— 
CAN. . 

sd. What amounts to — Conduct 
recognising right of donre.] — Griffiths 
V. Carleton {1927h 30 W. A. L. H. 1.— 
AUS. 

fik. Delivery to agent of donor. 1 — A gift 
of a debt covered by a promissory note 
given by on invalid codicil, is not good 
as a gift inter vivos where the i»ro- 
mlssory note is given to the husband of 
the intended donee in testator’s life- 
time, but only as exor. or agent for 
testator. — A llen v. Graham, [1934] 3 
D. Lu R. 797.— CAN. 


PART III. SECT. 1. SUB-SECT. 2.— 

B. (i). 

86 vl, .1 — In an action of trover 

brought to recover the value of eight 
hundred seals alleged to have been 
wrongfully taken at the seal-fishery, 
it appeai’ed that pltf. had found a 
quantity of seote panned Sc flagged 
by one W., who had abandoned them 
himselfr^^but had sent a message to 
deft, that he might take the seals so 
left on the ice. Deft, proceeded to the 
locality where the seals were & found 
that pitf. had taken some of them on 
board his vessel, had counted others of 
the patch, & was in the act of taking 
on board his vessel the remainder, ms 
crew being then In charge- ,Dert. 
then took charge of the remainder of 
the eeala S had them oonrey^ oii 
board his own Teasel, S 
permit pltf. to participate to the aerae. 
frSs Mtion by pltf. for the aeaJe ao 
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taken the jury found for pltf. ; on a 
rule nisi to set aside the verdict : — 
Held : there was a valid gift from W. 
to deft, such as would cause a legal 
transfer of property ; &, further. It 
was in the power of W. to transfer 
property floating on the sea which ho 
had himself the power to secure. — 
Doyle v. Bartlett (1872), 5 Nfld. 
L. R. 445 —NFLD. 

36 vil. .] — Danger v, McTavisjh 

Bros., Ltd., [1932] 4 D. L. R. 90 ; 45 
B. O. R. 494.— CAN. 


PART III. SECT. 1, SUB-SECT. 2.— 
B. (0). 

B1 i. Whether immediate gift intended.] 
— Garland v. 0*Reilly (1911), li 

S. C. R. 197.— CAN. 


»ART III. SECT. 1, SUB-SECT. 2. - 
B. (e). 

n 1. To hank manager. ]-~’V ho 

)ayoo of a projniH.sr>ry note payable on 
Lctnand left it with bis baiik for the 
nirpose of Uavhig the on it (yd- 

ecfced. Subsequently ho imioi-sod the 
lOte to his nophevv & h?{t it with the 
lanlr manager, tolJing him that he 
riebed to collect the interest on it while 
e lired A' to have the note delivered to 
is nephew on his death, & the manager 
ut the note into a largo envelope in 
bio bank which hold dooumeUtB 
elouging to the nephew i—HeM : 
iore hud been a complete gift inter 
ivos of the note. — D ickson v, 
hamberland, [19261 3 D. L. R. 765 ; 
926] 2 W. W. R. 670 ; 22 Alta. L. R. 

ro.— CAN. 
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Oaaes 78a— 119. English and EifPiRB Digest Supplement; 


73a. .1 — Anon. (1667), Freem. Ch. 128 ; 

22 E. R, 11041. 

78b. .] — SHAX.KS V. SHAI 4 E 8 (1701), 

Preem. Oh. 252 ; 1 Bq. Oa«. Abr. 382 ; 22 
E. R. 1191, 

77. Add, Annotation : — ^Refd. Be Carroll (J, M.)i 
[1981] 1 K. B. 317, 

83 a, ,] — When a father purchases 

property with his own money, & takes a 
conveyance in the name of his son, the 
law presumes it to be an advancement for the 
son, & not a trust for the father. Those who 
allege that it is a trust ^re bound to prove 
it, A the evidence for that purpose consista 
mainly, if not exclusively, of contemporaneous 
circumstances. Testator has transferred pro- 
perty into the names of liis sons : — Beld : they 
were advancements, but there being doubte 


as to his solvency at the time, inquiiiel were 
directed on the point.— Ohbtsty v, COTOTJitNAY 
(1849), 13 Beav, 96 ; 51 B. R. 38. 

^nsd. Batsfco&e v, Salter (1874), L. B. 10 £q. 

260 . 

88a. Business In soKi*s name — Receipt of ptoftts 
by fathbr — Presumption of advancement.] — 

Lewis S& Babdeb v. Piozenick (1930), 74 
Sol. Jo. 107. 

103a. .] — Re Collinson, Collinson v. 

Cou,iN 80 N (1853), 3 De G. M, & G. 409 ; 21 
* L. T. O. S. 234 ; 43 B. R. 160, L. C. 

Annotation : — Oonsd. Bennet v. Bonnet (1879), 10 Cb. B. 474. 
108. Add, Annotation : — ^Refd. Qopeekrist Gosain 
V, Gungapersaud Gosain (1854), 6 Moo. Ind, 
App. 63. 

119. Add, Annotation : — Refd. Lewis & Barder v, 
Piczenick (1930), 74 Sol. Jo. 107. 


PART in. SECT. ?, 

tx. .1 — ^Before It can be said 

that Influence which a donee Is found 
to have had with his donor was such 
as to Justify the ot. in settlngr aside the 
gift, under the doctrine of presumed 
undue Influence, it must appear that 
the relations between the donor & 
donee were suoh that the latter was 
under some duty to advise or manage 
for, or look after the Interest of, the 
donor. — Bradley, Lano & Scragg v. 
Crittenden, [1932] S. C. R. 5.'52 ; 3 
D. L. R. 193 ; aJTff., [1931] 2 W. W. R. 
669 ; 4 D. L. R. 384 ; 25 Alta. L. K. 
.562; revsff,, [1931] 2 D. L. R. 961.— 
CAN. 

PART III. SECT. 3, SUB-SECT. 2.— A. 

q — The question 

whether a purchase of property by a 
parent in the name of bis wife or child 
was a gift by way of advancement 
must bo determined by what took place 
at the time the property was pur- 
chased. A gift to a parent from a 
iihlld under age & under the parental 
dominion stands on the same footing 
as any other gift once the presumption 
of parental influence Is rebutted. — 
Royal Trust Co. v. Jones, [1935] 
1 W. W. R. 46.— CAN. 

PART III. SECT. 3, SUB-SECT. 2.— B. 

89 i. Whether presumption arises ,] — 
The facts that a daughter (her mother 
standing in loco parentis to her) 
was not informed of the deposit 
by her mother of a sum of money 
In her name, & that the mother 
died before the daughter assented to 
or accepted suoh intended gift, do not 
prevent the gift, if intended, being 
complete subject to the donee's right 
to dlsolntm, the acceptance of a gift 
by a donee being presumed until nis 
dissent is signified, even though the 
donee is not aware of the gift : — Held : 
on the evidence, the presumption of a 
gift to the daughter had not been 
rebutted.—lRViN v, Brookes, [1937] 
N. Z, L. R. 73 ; 13 N. Z. L. J. 20.— 
N.Z. 


PART III. SECT. 3, SUB-SECT, 2.— D. 

Bg. Orandfaiher db prandtc/ti'ld. ]-— The 
relationship of grandfather A: grandson, 
when the grandfather is not in loco 
parentis &, the father la living, raises 
no presumption of a gift. — M acDonald 
f). YotrNa (1934), 7 M. P. R. 002.— 
CAN. 

PART in. SECT. 8, SUB-SECT. 8. 

118 i. Contrary intention of donor — 
Investments as trustee for daughters .] — 
Hhld : the oiroumstanoos did not rebut 
the presumption that the money was 
intended as an advancement to tbe 
children. — ^J ones v, Kiknbab (1882), 
N, S. R. (4 R. Sc G.) 1.--CAN. 

gv. .] — A father purchased 


land, the transfer of which was 
taken in the name of his daughter. 
The price paid was £700, of which 
the daughter contributed £286 lOs., 
the father providing the balance. 
The title, when issued, was hold by 
the father. Rents 8c outgoings 
were shared equally by the father 
8c daughter during the father's life. 
At the request of the father the 
daughter signed an acknowledgment 
that the fatper owned *' one equal half 
part of ' the house * in her name,” 
being the property purchased. The 
father died leaving his w'idow a life 
interest in his residuary estate & until 
her death she received ono-half of the 
nett rents of the property. There 
were statements by the father con- 
temporaneous with the gift showing 
that he might give his daughter the 
whole of the property, but he had 
never done so ; — Held : on these facts, 
any presumption of advanoom^mt of the 
whole property to the deft, was re- 
butted.--?MiLLARD V. Lucas, [1936] 
S. A, S. R. 166.— AUS. 

gw. .] — In 1920 deft. S. bad 

an account with a savings bank 
the ai]cu>UBt of which exceeded the 
amount permitted to bear interest. 
Acting on - a suggestion mad© either 
by his own banker or an employee 
of the savings bank, & desiring to 
keep, his money at coll Sc earning 
interest, S. opened at various times 
three trust accounts, signing on each 
occasion the declaration of trust required 
by the bonk whereby he constituted 
himself trustee for each of his throe 
infant daughters of all moneys stand- 
ing at any time to his credit in each of 
the three accounts. By these declara- 
tions be declared that the moneys 
should be the exclusive property of the 
respective daughters Sc that ho would 
not own or be Interested (otherwise 
than as trustee) in any of the moneys. 
It was clear on the evidonoxs of deft, 
that he always regarded Sc treated the 
moneys as his own. Sc thought of the 
declarations as formalities designed to 
overcome a technical obstacle. & that 
he never had any intention of dis- 
posing of the beneficial Interest in any 
of the moneys deposited : — Held : 
deft, had not constituted himself a 
trustee of any of the moneys. Sc was 
entitled thereto as beneficial owner. — 
STARR V. Starr, [19851 S. A. S. R. 
263.— AUS. 


PART in. SECT. 4. 

124 vlU. — .] — A., having 

large suw on deposit, ^ve the man- 
ager of his bank a number of deposit 
receipts in joint names of A. & R., 
payable tio them or either of them. 
He frequently took out sums Sc re- 
depofiited In the same terms. In an 
action bv R. asainst A.'s exors. claim- 
ing that the in the joint names of 
A. Sc P. _md pot form part of A.'s 
estate:— pitf. had failed to 
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rebut the implication of a resulting 
trust which arose In favour of A. & 
his representatives, pltf. having failed 
to prove any Intentloil on the part of 
A. to port with his property In the 
deposited money during hie life, & a 
disposltioti to take effect only upon hie 
death. If he should not previously have 
disposed of the money, could only be 
effected by a declaration of trust, 
which was admitted not to have been 
made by him. — Owens v. Green, 
[1932] I. R. 225.— IR. 

124 ix. .1 — Where money 

was put on deposit receipt in the 
joint names of the o^vne^ of the motioy 
A' that of a stranger, & where the latter, 
at the request of the original owner, 
refused to sign the joint deposit receipt, 
& upon the death of the owner refused 
to sign the receipt to enable his personal 
representative to receive the money : — 
Held : in the absence of proof of m- 
teidion on the part of the original 
owner to benefit the stranger or proof 
of a relationship from which a pre- 
sumption of advanoement might be 
drawn, the proceeds must go to the 
personal representative of the deceased 
original owner of the money. — D oyle 
V. Byrne (J922), 56 I. L. T. 125.-^IR. 

124 X. .] — Money was 

deposited in a bank by X. in the joint 
names of X. &;an infant X. kept posses- 
sion of the bank-book : — Held : on X.'a 
death the remainder of the account 
did not pass to the infant, since the 
gift was testamentary Sc void. — 
MrKNTOHT V. Titus (1933), 6 M. P, R. 
282.— CAN. 

124 xl. .] — An elderly lady 

Sc her nephew opened a joint account 
in the Commonwealth Savings Bank 
by the transfer of a large sum from on 
account in the lady s name. The 
nephew, who assisted his aunt in all 
her matters of business, did not con- 
tribute to the account, which was kept 
in funds by payments from the aunt’s 
investments. The account was used 
solely for the purpose of supplying the 
aunrs needs. Moneys for this purpose 
were withdrawn by the nephew as 
required, the withdrawal slips being 
sismed by both the aunt Sc the nephew. 
When the account was opened the 
aunt told the nephew & others that 
any balance romaiping in the account 
at her death would belong to the 
nephew. Upon his aunt's death the 
nephew claimed the balance of the 
account H eld: ( 1 ) the < presumption 
of a resulthog trust in favour of the 
axmt & hot ©state was rebutted by 
the evidence of her intention to b«»^6i 
the nephew ; consequently, his l€«al 
right to tho balance by survivorship 
prevailed ; (2) tho gift thus conferred 
upon tho nephew was not a testa* 
mentary disposition. — ^B ussell y, 
SooTT (1936), 66 0. L. R. 440 ; 30 
S. K. N. S. W. 464 : 68 N. B. W. W. N. 
178; 42 Argus L. R. 876 ; lOA.L. J. 
211.— AOS, 



VoL XXV.^ifts. Cases 127a— m 


t27a. — ,] — J. M., being in failing health 

& expecting death in a short time, deposited 
a sum of £10,000 with the B. Bank & received 
from the Bank a deposit receipt in this form ; 

£10,000 . . . Beceived from J. M. & J. D. 
M# (a minor)/^'the son of J. M., . . . “the 
sum of ten thousand pounds sterling for credit 
fh deposit accoimt. Not transferable. . . . 
Payable to either or the survivor. . . . This 
receipt must be produced when payment of 
either principal or interest is desired.” By 
his will, after giving certain legacies, J. M. 
directed his exors. to hold the rest of his 
property in trust for J. D. M. until he should 
attain the ^age of twenty -dve years, &, on 
his attaining t3iat age, for him absolutely. 
Until J. D. M. attained that age the business 
of testator was to be carried on by the exors. 
There were other dispositions in case J. D. M. 
died under that age, an event which did not 
happen. On the death of J. M. the exors. 
withdrew & redeposited the sum of £10,000 
& obtained a new deposit receipt for that 
sum in their own names. The business of 
testator was carried on at a loss. The 
business account kept by the exors. with the 
B. Bank was contmually overdrawn. The 
exors, repeatedly paid the overdrafts out 
of the £10,000 & in so doing finally exhausted 
the whole sum. Both before & after he came 
of age J. D. M. took i)art in the management 
of the business. Soon after attaining the 
age of twenty-five J. D. M. claimed that he 
was entitled to the £10,000 deposited by 
J. M., & brought an action against tlie B. 
Bank to recover that sum as having been 
wrongfully & without his authority paid by 
the Bank to the exors. : — Held : by Lojeid 
Wabkington & Lord MAcmnLAN, the exors. 
were entitled to receive the money & to 
apply it in duo course of administration as 
directed by the will of J. M. ; Lord Thankbr- 
TON agreeing on tlio ground that on the 
evidence as a whole J. M. did not purport to 
act as agent for J. D. M. in making the con- 
tract with the Bank, so as to make J. D. M. 
a contracting party, but that he alone con- 
tracted with the Bank, though for the benefit 
of J. D. M. as a third party ; by Loud Atktn, 
the contract was made bv J. M. on behalf 
of himself & J. B. M„ & if J. D. M. had 
ratified the act done on his behalf he would 
have made himself a party to the contract ; 
but by his conduct he had represented to the 


Bank that he did not intend to ratify the act 
done on his behalf, liaving so acted he could 
not afterwards ratify it, & consequently he 
had never become a party to the contract.— 
MoEvoy V. Belfast Banking Co., Ltd., 
ri935r A. 0. 24 ; 103 L. J. P. (J. 137 ; 151 
L. T. 501 ; 40 Com. Cas. 1, H. L. 

133. Add, Amiotation : — As to {1) Refd. Brown t>. 
Brown, [1936] 2 AU E. B. 1616. , 

185. Add, Annotation: — Refd. Beebee & Co. 
Turner’s Successors (1931), 48 T. L. R. 61. 

169a. .] — Berkley v, Ryder 

(1752), 2 Ves. Sen. 633 ; 28 E. R. 340, L. C. 

171. Add, Annotation : — Consd. Re Wilkinson, 
Page V, Public Trustee, [1926] Ch. 842. 

172. Add, Annotation : — Consd, Cohen v. Sellar, 
[1926] 1 K. B. 536. 

173. Add, Annotation : — Consd. Cohen v. Sellar, 
[1926] 1 K. B. 636. 

174. Add, Annotation : — Consd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

175. Add, Arinotation : — Consd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

175a. .] — (1) If a man who has 

promised to marry a woman, & has given to 
her an engagement ring in contemplation of 
marriage, refuses without legal justification 
to carry out his promise, he cannot demand 
the return of the engagement ring. 

(2) Semble : if a woman who has received 
an engagement ring in contemplation of 
marriage refuses to fulfil the conditions of 
the gift & to carry out her promise, she must 
return the ring. 

(3) Semble : if an engagement to marry be 
dissolved by mutual consent, then in the 
absence of an agreement to the contrary the 
engagement ring & like gifts must be returned 
by each party to the other. — Cohen v. 
Sellar, [1926] 1 K. B. 536 ; 95 L. J. K. B. 
629 ; 136 L. T. 21 ; 42 T. L, R. 409 ; 70 
Sol. Jo. 505. 

191. Add, Annotation : — Refd. Coleshill v, Man- 
chester Corpn., [1928] 1 K. B. 776. 

192, Add, Annotation : — Refd. Coleshill v, Man- 
chester Corpn., [1928] 1 K. B. 776, 

194. Add. Annotation : — Consd. R^ Main waring, 
Mainwaring v. Verden, [1936] 3 All E. R. 
540. 


PART III. SECT. 7, SUB-SECT. 1. 

■ff. Gift 8/ubfect to condition — Whether 
abmUde gift ^ condition void — Or gift 
of life estaie.] — Amj^d Khan v. Ashraf 
Khan (1939), 66 L. R. Ind. App. 213,- 
IND. 

PART III. SECT, 7. SUB-SECT. 2. 

172 V. = .) — A present 

made by an engaged man to his flano^, 
In view of marriage, & Intended lor the 
use of both of them during their court- 
ship 8c after their marriage, is recover- 
able by his personal representative 
where he dies before the marriage & 
during the continuance of the engage- 
ment. — S hbppabd V. Robinson [1928} 
3 D. L. R. 347 ; (10281 2 W. W. R. 235 ; 
23 Alta. L. R. 401.— CAN. 

172 vi. ^ — .1— Gifts 

whlcji are given by the bridegroom, at 
the time of the betrothal of a girl, to 
the girPs parents on her behalf aooord- 


Ing to Burmese Buddhist custom 
be returned by the parents if the 
betrothal is broken oit— M au^ng Law 
Phyu r. Ma Baw (1933), I. L. R, 11 
Ran. U3.— IND. 

PART ni. SECT. 8. 

185 Iv. — — d — ^la absence of 

statute, there Is no hard-and-fast rule 
that where a gift Is allegec( to have 
been made by a donor, since deceased, 
the evidence of the alleged don^ es 
tne making ol th. gift must te ms- 
bAieved unlesa corroborated. It must 
be examined with care, even with s^- 
piclon, but if it brings oonviotlon to the 
tribunal trying the case, that con- 
viction will be acted npon.— N ational 
TBUST 00.. ltd. t?. Ayton. U934] 1 
W. W. R. 286 ; 2 D. L, R. 

187 1. Onus of proof on 
purporting to be fqr cor 
Where a conveyance or 
expressed to be for valuable considera- 


tion, but the fact Is that none was paid 
nothing but the clearest evidence cau 
avail to show that a gift was intended. 
Where there Is nothing but the instni- 
mont Itself before the ct. from which 
to draw conclusions, it omst be held 
to be the exclusive Sc conclusive evi- 
dence of the contract between the 
paHies.— John Dkkrk COj, 

LTD. V. Peters & Spohn. fl929) 2 
I). L. R. 103; 23 a. L. 21^1 fl92S] 
3 W. W. R. 686.— CAN. 

PART in. SECT. 10, SUB-SECT. 2. 

gm. CHft ofUinii subject fn mortgage.}— 
Where Q father makes ti gift of land to 
his son. the presumption is that It Is 
made subject to mtges. wMch thOTi 
actually exist against the land, includ- 
ing a mtge. which had .hot been 
registered at the date of the ^t.-~ 
Orenozuk u. Dounsky (Alta.), [1927 
3 W. W. K. 690.— CAN. 
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Part IV. — Incomplete Gifts. 


206. Add, Annotations : — Distd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. Retd. Timp- 
son’s Executors v, Yerbury, [1980] 1 All E. R. 
180. 

227. Add, Annotation : — Overd. Re Swinburne, 
Sutton V, Featherley (1926), 70 Sol. Jo. 64. 

228. For the paragraph in original volume sub- 
stitute the following paragraph : — 

Non-payment due to suspicious signature 
— Subsequent death of donor.] — A lady, in her 
last illness, gave a cheque for £700 to a 
person with whom she had lived for some 
time, 4 the cheque was duly presented but 
not honoured, owing to the signature being 
of a very shaky & doubtful character. The 
donor died before the cheque could be again 
presented : — Held : the cheque not having 
been paid, there was no valid <fc effectual gift 
of the money to the donee. — Re Swikburne, 
SirnoN V, Featherley, [1926] 1 Ch. 38 ; 
95 L. J. Ch. 104 ; 134 L. T. 121 ; 70 Sol. Jo. 
04, 0. A. 

Annotation : — Consd. Tiiunflon’s Executors v. Yerbury 
(1935), 79 Sol. Jo. 523. 

Compare original volume, p. 542, No. 292. 

259. Add, Annotations : — Distd. Royal Exchange 
Assc. V, Hope, [1928] CUi. 179. Refd. Timp- 
son’s Executoi’S r. Yerbury, 11980] I All E. R. 
180. 

268. Add, Annotations : — Apld. Re Comberbach, 
Saunderson v, Jackson (1929), 73 Sol. Jo. 403. 


Part V. — Gifts 

286. Add, Annotation: — As to (2) Refd. Wilkes v, 
Allington, [1931] 2 Oh. 104, 

292. Add, Annotation : — As to (1 ) Consd. Re 
Swdnbume, Sutton v. Featherley (1925), 70 
Sol. Jo. 64. 


Refd. Jenkins v, Jenkins, [1928] 2 K. B. 
601. 

269. Add, Annotation : — Refd. Jenkins v, Jqnkins, 
[1928] 2 K, B. 601. 

276a. Incomplete gilt of real estate.] — Re 

Comberbach, Saunderson v, Jackson (1929), 
73 Sol. Jo. 403. 


SuB-SEOT. 4 . — ^Appointment op Donee as 
Administrator. 

280a. Intention expressed in donor’s lifetime — 
Continuing intention.] — The legal estate ac- 
quired by an administrator is no less effectual 
than that of an exor. appointed by will to 
perfect an imperfect gift made by doceaBcd 
owner of the eKstate to the administrator. 

On the death of his father, J. handed over 
the furniture & title deeds of a certain house 
Sc premises, forming part of his father’s 
estate, to S. & allowed her to occupy the 
house rent free.. J. died intestate, & S- was 
appointed an administratrix : — Held : there 
was a continuing intention on the part of the 
donor up to the time of his death to give the 
property to the donee, Sc by her appointment 
as an administratrix she had acquired the 
legal estate.—' Jambs, Jambs v. James, 
[1935] Ch. 449; 104 E. J. Ch. 247; 158 
L. T. 277. 


mortis causa. 

294a. .] — Serrible : when testator, 

in his lifetime, hands over to a person a sum 
of money, & directs him, out of it, to pay the 
expenses consequent on his sickness, & in case 
of death, liis funeral expenses, such money 


PART IV. SECT. 1, SUB-SECT. 1. 

h i. .] — Morton v. Brighouse, 

[1927] 1 D. L. li. 1009 ; 11927] S. C, R. 
118.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— A. 

245 iL .] — Equity will not per- 
fect an incomplete gift, — Jacques v. 
Hopkins 8c Hopkins, [1931] 2 W. W. R. 
277 ; 3 D. L. R. 410 ; 25 Alta. L. R. 
372.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— B. 

|. I, Document not completed — 

Nor proved to he document made by 
donor. ]— Reilly v. W odd worth (1924), 
51 N. B. R. 153.— CAN. 

PART IV. SECT. 2. SUB-SEOT. 2. 

1 , .] — X. put his son Y. 

8c his wile in possession of land & told 
them they could have It as long as 
they wished. He assisted Y. to build 
a fence & Y, then built a house : — 
Held : this amounted in equity to a 
gift ol the land. — Campbell v. Camp- 
bell, [1932] 3 D. L. R. 501 ; 4 

M. P. K. 602.— CAN. 

t i. HOVBT V, 

Ferguson (1871), 18 Gr. 498.— CAN. 

PART IV. SECT. 2, SUB-SECT. 3. 

0 1. .]— Re Jenkins 6r. Brash v. 


Vulcan Iron Works, Bray v. Vulcan 
Iron Works (B.O.), (1927] 1 D. L. R. 
1099.— CAN. 

c ii. .] — W., a member of a 

stockbroking partnepship, credited itia 
son's account in the client’s ledger 
with £5,000 & debited his own account 
in the partners' ledger with the same 
sum. This was balanced on the other 
side of the account with shores to the 
face value of £13,000, which stood in 
the name of a certain bank as collateral 
for the loan account of W. The in- 
vestments were sold from time to 
time Sc others substituted, 8c at the 
time of the death of W. were repre- 
sented by securities to the face value 
of £9,000 which were In the name Sc 
custody or the bank. W. never In- 
formed the bank that he had made the 
shares over to his son, but requested 
them to accept release orders signed 
by his son Sc all dividends on the 
original Sc substituted securities were 
credited to the account of the son in 
the books of the firm. By a letter 
handed to his son W. informed the 
exors. of his will that the shares were 
the property of his son & did not form 
part of his assets & so informed one 
of the exors. verbally. W. did nothing 
further to perfect the gift of the 
securities but appointed his son cuj one 
of the exors. of the will : — Held : the 
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securities did not form part of the 
estate of W. but were the property of 
his son, subject to the Umltatfon that 
the excess, If any, of the value of the 
seouritles, when realised, over the sum 
of £5,090 belonged to the exors. as 
assets of the testator. — Re Wilson, 
Grove-White v. Wilson, [1933] I. R. 
729.— IR. 

PART IV. SECT. 8. 

sp. Donor repoeaeasing himself of traiLS 
fer dt certifioaie of title — Before transfer 
registered.] — Registered owner of land, 
with Intention of making a gift of It 
to S., delivered to the father of 8. a 
transfer of the land to S. & the duplicate 
certificate of title. He subsequently 
repossessed himself of the transfer & 
certificate before S. had an opportunity 
to register the transfer which he 
destroyed : — Held : the inchoate gift 
to S. waa effectually revoked Sc 8. was 
not entitled to be recorded as owner 
of the land —Smith v. Smith (1916), 
21 D. L. R. 861 ; 31 W. L. R. 607 ; 
8 W. W. R. 1077.— CAN. 

PART V. SECT. 1, 

•r. Oroundafor setting aside^Undue 
influence — Qift by parishioner to parish 
priest.] — Bohan v. Walker, 11928] 
4 D. L. R. 630.— CAN. 



VoL X3CV.— Gifts. Oases 


does not pass under the will.— In the GoocUt oj i 
TooMY (1804), 3 8w. & Tr, 662 ; 34 L. J. 
P. M. & A. 3 ; 28 J, P. 824 ; 13 W. K. 106 ; 
164 E. R. 1893. 

803. Add, Annotatwn : — As to (1) Held. Wilkes v. 
Allington, [1931] 2 Ch. 104. 

307. Add, Annotation : — ’Refd. Wilkes v, AUington, 
[1931] 2 Ch. 104. 

327. Add, Annotation : — Refd. Re Swinburne, 
Sutton V, Peatherley (1925), 70 Sol, Jo. 
04. 

330a. — jRcWhilEjWilfordv. While 

[1928] W. N. 182. 

331. Add, Annotation: — Refd. Re Swinburne, 
Sutton V, Peatherley (1926), 70 Sol. Jo, 64. 

387a. .] — Where testator, in his last illness, 

said be wanted to leave something to 0., & 
then directed her father to get mtge. deeds 
out of a box in his room, & said he should 
give the deeds for 0., & handed them over to 
her father : — Held : the gift was a good 
donatio mortis causd^ & the donee was 
entitled to the money secured by the deeds.- 
Re PA^rTERsoN, Mitchell v. Smith (1864), 
10 L, T. 620 ; 10 Jur. N. S. 578 ; on appeal, 
4 De G, J. & Sm. 422. 

347. Add, Ciiaiions L. J. Ch. 204 ; 133 L. T. 
465. 

351. Add. Annotation : — Refd. Wilkes v, AUington, 
[1931] 2 Ch. 104. 

356a. Gift made in contemplation of death from 
Incurable disease — Death from different illness 
— Gift valid.] — A donatio mortis causd is not 
generally conditioned upon the donor dying 
from the same disorder as that from which 
he is suffering, &: contemplates the prob- 
ability of death, at the time it is made. 

By a mtge. made in 1922 the widow of J,, 
who was tenant for life under his will, mort- 
gaged a farm to W., a brother of J., to secure 
£1,000 & interest at 5 per cent. The widow 
died in 1923, having appointed her two 
daughters, E. & X., cxors. of her will. The 


mtge. contained no personal covetxant for 
payment of the principal, & the mtg^. 
accepted interest at 3i per cent., reduced in 
1924 to 3 per cent. In 1924 W., who was on 
very friendly terms with his brother’s family, 
gave the deeds relating to the farm, other 
than the mtge. deed, to E. & X., to retain 
in their custody. On Dec. 11, 1927, W., 
who had since 1922 been suffering from an 
incurable disease & knew that he could not 
possibly live long, called upon his nieces, 
who were aware of his state of health, & gave 
them an envelope indorsed in his own hand- 
writing : “ Deeds relating to X. farm to be 
given up at death. W.,” saying : “I have 
brought this down for you ; put it away.” 
After he had left the house the envelope 
was opened, & was found to contain the 
mtge., which the nieces placed in their safe. 
On .Tan. 23, 1928, W. died of pneumonia 
following a chill. In an action by his exors, 
for a declaration that the mtge. was a sub- 
sisting security & to enforce it : — Held : 
there was a valid donatio mortis causd by W., 
& a release of the mtge. to the two daughters 
of J. for the benefit of his estate. — Wilkes 
V. Allington, [1931 J 2 Ch. 104 ; 100 L. J. Oh. 
262 ; 144 L. T. 745 ; 47 T. L. R. 307 ; 75 
Sol. Jo. 221. 

369a. .] — Re Harrison, Public Trus- 

V. Best (1934), 78 Sol. Jo. 135. 

372. Add. Annotation : — Refd. Re Swinburne 
Sutton V, Peatherley, [1926] Oh. 38. 

379. Add, Annt)t(tiUrn : — Consd. Rc CVavon's 
I<]state. J-iIovds Bank, Ud. v. (?ockbui*n. 
[1937] Oh. 423. 

386a. Instructions to use power of attorney. 1 

testatrix liad glvc'n her son a pow(‘r of 
attorney in very wide terms over certain 
Rhar(?s A money standing in her Tiami* at a bank 
abroad. When {iboui to undergo an opera- 
tion she told th(.‘ son to get such shares A 
rnon(‘y transferrtMl into bis own nanu^, as she 
wanted hhn to have tliern if anything should 
happen to her. The son accordingly, acting 


PART V. SECT. 2, SUB-SECT. 2.— A. 

St. Receipts issued to transferee of 
stock by BanJcs of England Ireland. ] — 
Neither the receli)t issued by the Bank 
of England to a transferee of India 
54 per cent, stock, 1932, which con- 
tiiined particulars of the consideration 
paid for the “ interest or share in the 
stock transferred,** nor the receipt 
issued by the Bank of Ireland to a 
transferee of 3 per cent. local loans 
stock, can be the subject of a donatio 
mortis causd. — Re M‘Wey. Ryan v. 
Gashin & Costello, 11928] I. R. 486. — 


PART V. SECT. 2, SUB-SECT. 2.— 
B. (b). 

311 xxiii. .J — A donatio 

mortis causd may be made by the donor 
placing money upon doposit receipt 
In the joint names of himself & the 
donee. The handing of the deposit 
receipt to the donee Is sufficient de- 
livery, & a direction by the donor to the 
donee to make certain payments out 
of the money does not invalidate the 
gift.. — F ayne V. Martin (1924). 69 
1. L. T. 14.~-IR. 

811 xxiv. .] — A woman, 

engaged In domestic service & without 
a home of her own, placed her savings 
in dopo^t-reoeipt in 1900 in name of 
herself & her sister to be drawn by 
either of them or the survivor. The 
receipt was then handed to the sister. 


who kept it at her home, but periodi- 
cally the deposit was uplifted by 
the depositor & redeposited with 
interest & further savings added to it. 
The depositor had a niece & nephew, 
her sister’s children, &, on the sister’s 
death in 1921, the name of the niece 
was substituted as the second name 
in the receipt, the receipt being there- 
upon handed by her to him. The 
depositor regarded her sister’s family 
08 her only relatives & their home as 
her own, &, on several occasions, she 
had stated to third persons that the 
sum on deposit was to go to the sur- 
vivor of the persons named in the 
receipt. The depositor having died 
in 1930, Burvived by the nephew : — 
Held : the terms of the deposit- 
receipt, taken in conjunction with the 
depositor’s expressions of Intention, 
were sufficient to instruct a donation 
mortis causd of the sum on deposit in 
favour of the nephew. — Macpher- 
soN’s KxEcmrux v. Maokay, [1932] 
S. C. 505.— SCOT. 


PART V. SECT. 2, SUB-SECT. 2.— B. 

( 0 ) il. 

326 i. Cheq^ie — Cashed befoi’C death.] 
The gift of a cheque three days before 
death, 8c cashed the day before death : 
— Held : not testamentary, & either a 
vaUd completed gift int^ vivos, or a 
donatio mortis caursd . — Campbell v. 
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Fenwick, [1034] 4 D. L. R. 787 ; O. R. 
692.— CAN. 

PART V. SECT. 2, SUB-SECT. 2.— 
B. (f). 

341 i. Life insurance policy — Domi- 
m^ni delivered to third party for donee .] — 
Held : all the essential conditions of 
a valid & effectual donatio mortis causd 
had been established. — Nelson v. 
Prudential Assurance Co., [1929) 
N. I. 113.— IR. 


PART V. SECT. 3, SUB-SECT. 3.— A. 

357 V. affd, (1920), 48 O. L. H. y.iiK— 

CAN. 


ART V. SECT. 3, SUB-SECT. 3. B. 

374 y, ,] — The <J<'liveiT bv 

person in exlrenns of tho keys of bis 
ife, aceompimiod ))y Us?, words, “ i iiov 
ad to ev(?ryt)uiig I have got. ovoij- 
ling 1 have got i& yours ; Jfeld: to 
>eraLo as a donatio mortis causa or tne 
lings in the safe other than the money 
a bank represented by a pass book 
unci in the safe.— CusAOK v. Bay, 
925] D. L. R. 3 028 ; [1925] 2 

W. R. 715.— CAN. 

si. Dtiiverij of paper expressing gift.] 
A vtUid donatio mortis causa is 
uslitutod by the giving of a paper 
pressing a gift of furniture, etc, a 
lur & a half prior to the death.— lie 
jffEMEKOEY (1934), 49 B. 0. R. 93. — 



Cases 886ar-^99a. English and Empebii Digest Supplement, 


as her agent under the power of attorney, 
instructed the bank to transfer the shares & 
money into his name. Testatrix died a few 
days later. The question arose as to whether 
there had been a good donatio mortis causd of 
the shares money or whether they formed 
part of the estate of testatiix. By her will 
testatrix gave her trustees a power of 
advancement in favour of the son, inter alia, 
for the purchase of a business or a share in a 
business’^: — Held: (1) the mere giving of 
the power of attorney was not in itself a 
sufficient parting by testatrix with her 
dominion over the shares «fe money to make it 
a donatio mortis causd, but when testatrix 
instructed her son to transfer the shares 
money into his own name, she parted with 
her dominion over the propeHy, k there was a 
good donatio mortis causa ; (2) the question 
was one which arose in the administration of 
the estate, k, as the estate was being adminis- 
tered in England according to English law, 
it was a question wliich ought to be deter- 
mined according to the law of England, sub- 


PART V. SECT. 3, SUB-SECT. 3.-~C. 

387 iv. .] — Shortly hoforo her 

death deceased hauded to her servant 
a locked Imx with the key & told her 
to keep it for A. D. until the iatter 
retimiod from England, iX then give 
it to her. The servant waa Instruot-ed 
to tell A, D. that what was in the box 


ject to the condition that, the property being 
situated abroad, that which was said to con- 
stitute the parting with dominion ought to 
be something which would be an effective 
parting with dominion in the place abroad 
where the property was situated ; (3) the 
power of advancement did not extend to an 
advance of a sum to be applied k invested 
with the trustees of Lloyd’s as a fund “which 
would be available to meet tl^e son’s liabilities, 
so as to enable him to become an underwriter 
at Lloyd’s ; (4.) as such an advance would 
not be expedient for the trust ms a whole, the 
ct. could not sanction it under Trustee Act, 
1925 (c. 19), s. 57 (1). — Be Craven’s Estate, 
Lloyds Bank, Ltd. v, Cockburn (No. 1), 
[1937] Ch. 423 ; [1937] 3 All E. R. 33 ; 106 
L. J. Ch. 308 ; 157 L. T. 283 ; 53 T. L. R. 
694 ; euh nom. Re Craven’s Estate, Ll6yds 
Bank, Ltd. v. Craven, 81 Sol. Jo. 398. 

39Qa. Donee with access to keys — Presumption 
of fraud.] — Simms v. Cox (1824), 3 L. J. O. S. 
K. R. 44. 


causti failed, as there was no delivery, 
actual or oonstruotive, to A. D., 
since tbe more Instructions by deceased 
to her Borvaut, & the obedience to these 
instructions, were not sufficient to 
raako the servant an agent of the 
intended donee . — Be Thompson’s Es- 
tate, [19281 I. R. 606.--1R. 


was for her. The box was not de- 
livered until after the death of deoeased, 
&, on being opened, it was foimd to 
contain a post office savings bank-book, 
which showed a certain sum standing 
to the credit of deceased. It was not 
disputed that there was an intention 
to make a donatio mortia caiLsd : — 
Held : the intended donatio mortis 


GRAIN. 

See Agriculture. 
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VoL XXVI. Cases 41—: 


GUARANTEE AND INDEMNITY. 


41, Add. Anmtaiions : — Distd. ELardie & Lane v. 
Chilton, [1928] 2 K. B. 306. Consd. Mutual 
JPinance, Ltd. v, Wetton & Sons, Ltd., [1937] 
2 K. B. 389. 

45, Add. Annotations : — As to (2) Refd. Be Lloyds 
Bank, Ltd., Bomze v. Bomze (1930), 47 
T. L. R. 38. Generally^ Retd. I.^ncashire 
Loans, Ltd. v. Black, [1934] 1 K. B. 380. 

54. Add. Annotations : — Consd. Re George Ingle- 
field, Ltd, (1932), 48 T. L. R. 636 ; Staffs 
Motor Guarantee, Ltd. v. British Wagon Co., 
[1934] 2 K.J3. 306. 

88. Add, Annotation : — Retd. Hawkesworth v. 
Turner (1930), 46 T. L. R. 389. 


Part III. — Proof 

257. Add. Annotation : — Retd. Royal Exchange 
Assce. V. Hope, [1928] Oh. 179. 


of Guarantee. 

Add. Annotation : — Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 

Add. Annotations : — Consd. Portofino Tank 
Steamer Owners v. Berlin Derunaptha (1934), 
39 Com. Cas. 330. Refd. Hall v. I. R. Comrs. 
(1926), 135 L. T. 759 : Lewis v. Cammell, 
Laird & Co. (1929), 22 B. W. C. C. 410 ; 
Smith V. Union Castle S.S. Co., Ltd. (1931), 
24 B. W. C. C. 71 ; Be Gregory, Ex p. Norton, 
[1935] Ch. 65. 

150. Add. Annotation : — Retd. Mutual Finance, 
Ltd. V. Wetton & Sons, Ltd., [1937] 2 K. B. 
389. 


of Guarantee. 

285. Add. Annoialion : — Refd. Stanley (Montagu) 
& Co. V. Solomon, Ltd., [1932] 3 K. B. 287. 


Part II. — Requisites 

121 * 

134. 


PART I. 

b i, Original distinguished 

from collateral contract.] — lie Thomson, 
[1927] 2 D. L. R. 254 ; CO O. L. R, 165. 

—CAN. 

13 i. .] — The mere fact that a 

particular agreement may terminate 
In a liability for the debt of another 
does not make It a gruaranteo instead 
of an Inderanity where the former is 
not its immediate or main object. — 
McPhebson V. Forlong, [1928] 3 
W. W. R. 45 ; 37 Man. L. R. 508.— 
CAN. 

sa. Distinguished from direction to 
furnish goods on credit of principal .] — 
GRASErr V. HuTcmNsoN (1860), 10 
C. P. 265.-~CAN. 

sb. Distinguished from novation of 

J—National Pole & Treat- 
ing Co. V. Blub Rivbr PbuK & Tie 
Co. (B. C.), [1929] 3 D. u. R. G38 ; 
revad. on facts, [1930] 3 D. L. R, 99(1 ; 
43 B. C. R. 98.— CAN. 

PART II. SECT. 1. 

BO. Fidelitg guarantee — Primary 
obligation of principal .] — R. v. Black 
(Out.) (1899). 8 Exch. C. R. 236.— CAN. 

Be. Necesfdiyfor mutuatUg.] — Ganonq 
V. Gaxtlt, [1934] 2 D. L. R. 353,— CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

23 1. What constitutes offer.] — -Goods 
were supplied by a manufacturer to 
a buyer upon the faith of a document 
addressed to the manufacturer, & 
signed by a third person, containing 
these words— “ I am prepared to back 
him, the buyer, for 1 month credit 
to £30 : — Held : the dootOnent 
amounted to a guarantee. — Davison 
(A. A.) Pty., Ltd. V. Seabrook, [1931] 
Argus L. R. 156.— AUS. 

PART II. SECT, a, SUB-SECT. 2. 

44 U. For benefit of third 

party.] — Where a married woman 
signs an instrument at the request of 
her husband, not for his benefit, but 
for the accommodation of a friend or 
relative of his, the evidence necessary 
.to prove that undue infiuence was 
exercised by the husband must be 
mnch stronger than would bo necessary 


had the signature been obtained for 
the husband’s benefit. — W atkins 
(J. R.) C/O. fJ. Nobert (Alta.), [1926) 
1 D. L. R. 526 ; [1926] 1 W. W. R, 156. 

—CAN. 

For benefit of husband ,] — 

Sec Husband & Wife, Nos. 1370 1, 
1370 li, post. 

PART 11. SECT. 3. SUB-SECT. 6. 

1 i. ,] — Pltf. entered into a con- 
tract with an incorporated building 
oo. for the installation of heating equip- 
ment. Deft., as president of the co., 
wrote a letter to pltf. in which he said, 
“ I shall personally see to it that you 
get your payments regularly as per 
contract ” & signed It : — Held : the 
document was not a guarantee by the 
oo. of its own account & the signature 
was sufficient to charge deft, personally. 
— Hides v. Zuckerman, [1931] 1 

D. L. R. 448 ; affd„ [1931] 4 D. L. R. 
370 ; O. R. 368.— CAN. 


PART II. SECT. SUB-SECT. 1. 

56 vi. .] — Campbell v. McIsaac 

(1873), 9 N. 8. R. (3 G. & O.) 287.— 

CAN. 

56 vif. .] — R. had a contract 

with deft., the owner of a building, to 
do some work thereon. Pltfs. supplied 
R. on credit, with material for the 
work ; &, aUeglng a prondso by deft, 
to pay for the material If R. did not, 
sued deft, as upon a guarantee, R. 
having failed to pav : — Held ; there 
being nothing in the evidence to 
suggest that there was any bargain 
with deft, that pltfs. would notrrogfeler 
a mechanic’s lien on deft.’s property, 
there was no consideration for the 
alleged promise of deft. — Erskti^e- 
8mith Co. V. Bokdeleau, [1920] 2 
D. L. R. 877 ; 63 O. L. R. 621.— CAN. 


►ART 11. SECT. 4, SUB-SECT. 3.— A. 

sd. Agreement by bailee io deliver goods 
7 purchaser — Promise by vendor w 
ndemnify bailee against loss if goo^ 
at according to contract.]— -Held : the 
greement deliver, & not the delivery 
tsolf, formoti the 

he promise to indemnify. — C unnabd 


V. Plummer (1844), 4 N. B. R. (2 Kerr) 
418.— CAN. 


PART n. SECT. 4, SUB-SECT. 5.— A. 

167 I. Insufflcicncv of past considero’ 
tion.] — ^Pltf. sued deft, lor moneys 
due under an agreement in writing 
whereby he undertook that if a co. in 
which pltf. had at his request taken 
shares, failed to pay a ten i>er cent, 
dividend in certain years, he would 
pay pltf. within seven days the amount 
of such ten per cent, dividends. The 
agreement was executed some months 
after pltf. had taken up shares. Pltf. 
alleged that the agrooment was made 
In puisuance of an agreement made 
antecedent to his purchase of the 
shares. Deft, denied the antecedent 
agrooment & claimed that the guarantee 
having been given for a past considera- 
tion, was not enforceable : — Held : on 
the facts, although the question of a 
guarantee had been raised between the 
parties prior *to pltf.’s taking up the 
shares, there had been no animus 
contrahendi on the part of deft, to give 
the guarauteb before the -shares were 
acquired & the guarantee being there- 
fore given for a past consideration was 
a nudum pactum & unenforceable. — 
Power v. Ahern (1935), 29 Q. .1. P. R. 
85 ; [1935] Q. N. 22.— AUS. 


PART III. SECT. 1, SUB-SECT. 1. A. 

86. Verbal agreement of guornniee 
or suretyship .] — Held: unenforet'uble 
because of Stat. Frauds. — Doylk il 
McKinnon. [1925] 3 D- L. R. 331 ; 

O. L. R. 104.— CAN. 


►ART III. SECT. 1. SUB-SECT. 1. - B, 

si I*romise to guarantee dividend 

rhich 8t0t. Frauds, R. b. O., 1914 
^ 102) «- 0. applied. — (Nuance v. 

?bown“ (19261 2 D. L. R. 824 ; 58 


part in. SECT. 1. SUB-SECT. 2. — A. 

490 i. Representations within Statute 
of Frauds Amendment Act, 1828 (c. 14), 
8. 6 — Representation by partner a., to 
credit of firm.]— A representation made 
by one of two or more partners os to 



CiHW SW-HHHIi :£kPQUSH 1^ ShHKB DIOBST StJBPXJilCBINT. 


295. Add^ Anm^tdiofi Farir, Smith v. 

Messero (1927), 44 T. 48. 

m. Add. annoto^ion Ltd. 

V. Hargreaves (1932), 48 T. £. B. 450. 

808. AnnokcHona : — Comsd. Naticmal Sales 

Corpn., Ltd. v. Benj^di, Bernard! v. 

National Sales Ocw»pp., l4d..» [1931] 2 K. B. 
188. Ext>ld. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T* L. B. 460. 

809« Add. AnnotaHons: — Consd. National Sales 
Corpn., Ltd. v, Bernard!, Bernard! ’ v. 

National Sales Corpn., Ltd., [1931] 2 K. B. 
188. Expld. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 460. 

310* Add. Annotationa : — Apld. National Sales 
Corpn., Ltd, v. Bernard!, Bernard! v. 

National Sales Corpn., Ltd,, [1931] 2 K. B. 
188. Consd. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 450. 

310a. — .] — Pltfs., who were creditors of 

the W. CO., agreed with the W. co, & with 
deft, that they would take bills in respect 
of the past So future indebtedness of the W. 
CO. if deft, would indorse the bills. Bills 
payable to pltfs.* order were then drawn by 
pltfs. & accepted by the W. co., &, before 
pltfs. had indorsed them, deft, wrote his 
name on the back. Subsequently pltfs. 
indorsed the bills by writing their name 
beneath, instead of above, that of deft. 
In an action on the biUs deft, contended that 
as they had never been negotiated he did not 
incur the liabilities of an indorser So that his 
agreement, if any, was a guarantee So was 
not in writing. So ho pleaded the Statute of 
Frauds ; — Held : in the above circumstances 
pltfs. had authority under Bills of Exchange 
Act, 1882 (c. 61), s. 20, to complete the bills 
by adding their indorsement, & that even if 
deft. *8 agreement was a contract of guarantee 
the Statute of Frauds was no answer to a 
claim on the bills, So therefore the action suc- 
ceeded. — McCall Bros., Ltd. v. Hargreaves, 


[1932] 2 K. B. 423 ; 101 L. L K, S, 783; 
147 L. T. 257 j 48T. L. E. 460 ; 76 Sol* U. 433. 


812 * Add. /^FoUd. National Sales 

Corpn., Ltd. v. Bernard!, Bernard! v. 
National Sales Corpn., Ltd., [1931] 2 K. B. 
188, Refd. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. B. 450. 


812a. Signature of drawer below that of third 
party— Intention of parties considered.]-- 
Bills of exchange drawn to the order of the 
drawer & accepted were indorsed by a third 
party with the intention of rendering himself 
liable if the acceptor did not pay. They 
were afterwards indorsed by the drawer with 
the intention of completing them & making 
them enforceable against the third party 
if necessary, the signature of the drawer 
being placed below that of the third party 
on the backs of the bills. The acceptor not 
having paid the bills at maturity, the drawer 
brought an action upon them against the 
third party as indorser : — Held : he was 
entitled to recover, inasmuch as the fact 
that his signature instead of being above 
was below that of the third party on the 
backs of the bills was a mere inadvertence 
which did not nullify the intentions of the 
parties or alter the rights which they would 
otherwise have had. — National Sales 
Corpn., Ltd. v. Bebnardi, Bernard! v. 
National Sales Corpn., Ltd., [1931] 2 
K. B. 188 ; 100 L. J. K. B. 386 ; 146 L. T. 
48 ; 47 T. L. R. 380 ; 36 Com. Oas. 270. 

Annotation: — Apld. MoCall Bros., Ltd. v. Hargreaves (1932), 
48 T. L. R. 450. 


823. Add. Annotation : — ^Refd. Franco -British Ship 
Store Co. v. Compagnie des Ohargeurs 
Frangaise (1926), 42 T. L. R. 735. 

345. Add. Annotationa : — Distd. Reckitt v. Barnett, 
Pembroke So Slater, [1929] A. C. 176. Refd. 
Lloyds Bank v. Chartered Bank of India, 
Australia So China, [1929] 1 K. B. 40. 


Part IV. — Interpretation. 

377. Add. Annotation As to (2) Refd. Eshelby of Canada (1025), 95 L. J. P. C. 17. 

V. Pedera^ European Bank, Ltd. (1931), 433 . Add. Annotation .—Consd. Mann, Taylor & 

101 L. J. K. B. 246. _ Ltd. v. Royal Bank ot Canada (1936), 

421. Add. Annotation: — Refd. Allen r. Royal Bank 40 Com. Oas. 267. 


tUo credit of liia firm is a representation 
as to the credit “ of any other person ” 
within sect. 6 of Lord Tenterdon’s Act, 
hut a firm is not liable for such a 
roprosentation made by one of Its 
paiHners, even though the other 
partners knew & approved of it ; the 
only person who can be charged being 
the partner who actually signed the 
representation. In an a4;tion against 
partners founded upon fraudulent mis- 
representations as to the credit of the 
firm, one of the defts. pleaded non- 
oompllanoe with sect. 6 of Lord Tenter- 
den’s Act ; — Held : sects. 8, 12 & 13 
of Partnership Act had not the effect 
of impliedly repealing sect. 6 In so far 
as it related to false representations 
by a partner, & the plea was a good 
defence to the cause of action except 
In so far as the representations were 
in writing signed by deft. — T urnbitix 
& Co. V. MacEay, [19321 N. Z. L.,B. 
1300 ; G. L. R. 444.— N.Z. 

196 ili. .]— Tdppeb V. Crowe 

(1862), 16 N. S, R, (3 R. & G.) 261,— 
CAN. 


196 Iv. .1 — Carr v. Bank of 

Montreal, [1929] 3 D. L. R. 64 ; 63 
O. L. R. 644.— CAN. 

•q. Representations wiihin C. S. U. C.. 
c. 46, «. 10 — As to solvency of trader — 
Necessity for tvriting.] — McLean v. 
Dun (1877), 1 A. R. 153.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.— 
B. (a). 

232 i. Whether credit given to surety 
alo7he.]—A promise ‘‘you haul the 
wood & T’ll see you paid ” cmites a 
plenary liability & not a contro-ci. of 
suretyship. — ^W ambolt v. Aren burg, 
[19361 4 D, L. R. 399,— CAN. 

PART m. SECT. 2, SUB-SECT. 2. 

263 I. Promise to stranger — Surety, 
miarantor or haiX.] — A prpnilse to 
indemnify one who is a surety, 
gruarantor or bail for a third ^reon Is 
not within Stat. Frauds. — McPherson 
V. Forlono, [19281 3 W. W. R. 45; 
37 Man. L. R, 608.— CAN. 


PART III. SECT. 8, SUB-SECT. 3.— A. 

at. Lapse of signed offer — Resusci- 
tation .] — Where a signed offer of 
guarantee has lapsed, It may be resus- 
citated either by the signatory’s re- 
opening the offer to the other party, 
or by the other party offering to accept 
it as a binding sigreement, & upon an 
agreement resulting the document con- 
taining the signed offer is suflaolent 
to satisfy Stat. of Frauds. — O’YoUNa 
& LUM v. Reid & Co., Ltd., [19321 
Argus L. R. 278 ; 6 A. L. J. 70.— 
Alls. 

PART IV. SECT. 1. 

369 ii. .] — A contract of 

guarantee must be strictly construed ; 
but it must be read os a whole & given 
an Intelligible construction. — Bank of 
Nova Scotia v. Zink (1934), 7 M. P. R. 
476.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

t i. .] — No collateral agree- 

ment will be admitted to affect a 
guarantee complete upon its face. — 
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Part V. — Liability 

^ 7 ^. Add. Ann<Mion :*--netd. Smith v. Wood 
(1928), 189 L. T. 250- 

5ie. Add. Annokitiofw to (1) Refd. Be 

Parent Trust & Finance (5o., [1936] 3 AJl 
E. B. 482. 

517. Add. AnnoM'wn -Refd. Re Parent Trust &- 
Finance Oo., [1936] 8 All E. K. 432. 

525. Add. Annotation : — Generally, Refd. Re 
Parent Trust &: Finance Co., [1936] 3 All 
E. K. 432. 

546. Add. Annotation : — Refd. Eshelby v. 
Federated European Bank, Ltd. (1932), 146 
L. T. 336. 

557. Add. Annotation : — As to (1) Refd. Re Parent 
Trust & Finance Co. (1936), 155 L. T. 159. 

559a. Guarantee of payments to contractor — 
Subject to due execution of work.] — A 

limited co. employed a building contractor 
to execute certain repairs & decorations to a 
building by an agreement under seal made 
between the co., one T. therein called the 
guarantor, & a bank, & the contractor. 
The agreement provided that the con- 
tractor should do the work for the sum of 
£1,600, to be paid in four equal instalments 
on named dates “ subject to the said works 
being duly executed in accordauce with this 
agreement.” By clause 11 of the agreement 
the guarantor agreed with the contractor & 
with the bank, &: undertook, that the co 
should, subject to the said works being duly 
executed in accordance with the agreement 
duly & punctually make to the contractoi 
the payments mentioned above, & that upon 
any default for three days on the part o' 
the CO. (written notice of which should b' 


of the Surety. 

given by the contractor to t3ie _ 
within six days of the default) In 
payment on tlxe prescribed date, tiie piwt 
would himself immediately zi^ke th© ^ 
ment so in default to the contractcw* 
clause 12 the bank agreed with the contracted 
& imdertook, that upon any default f 0(r ttow 
days or more (written notice of which sb^ la 
be given to the bank by the contractor within 
three days of the default) on the part of the 
guarantor in making &irf payment under 
clause 1 1 the bank would immediately make 
the payment so in default to the contractor. 
The co. did not pay the first instalment. The 
contractor gave no notice either to the 
guarantor or to the bank. The contractor 
then issued a specially indorsed writ against 
the bank claiming the first instalment. The 
case was heard by an Official Referee, who 
found that at the date of the writ it was 
necessary to spend £80 in order to complete 
the work in accordance with the agreement. 
He deducted this sum from the amount 
claimed, &; gave judgment for pltf. for the 
balance : — Held : the defts. were not liable. 

By ScRUTTON & Slesser, L.JJ., because 
it was a condition precedent to their liability 
that the works should be duly executed in 
accordance with the agreement, & the works 
were not so executed. By Greer & Slesser, 
L.JJ., because the liability of defts. depended 
upon that of T., & he was never liable, because 
it was a condition precedent to his liability 
that pltf. should have given him notice of the 
co.’s default, & this notice had never been 
given. — Eshelby v. Federated Ettropean 
Bank, Ltd., [1932] 1 K. B. 423 ; 101 L. J. 
K. B. 245 ; 146 L. T. 336, C. A. 


Bank of Nova Scotia v. Wiomoke 
(19.S3), 7 M. P. R. 11.5.— CAN. 

sh. To supply name of principal 
debtor — Not admissible. \ — Impkrial 
Bank of Canada v. Nixon, [19261 
4 D, L. R. 1 052 ; 59 O. L. R. 5.38.— CAN. 

PART IV. SECT. 6. SUB-SECT. 1. 

p i. For definite enoofyement.] — 

Whore a ffuarautee has been griven for 
the performance of a detlnlte engage- 
ment, which hofl already come into 
existence & Is not contingent, & the 
consideration for which is not variable 
as the result of future dealings l)otween 
the parties, the guarantee is not a con- 
tinuing guarantee. — Hasan Au r. 
Wau Htlah (1930). I. L. R. 52 All. 
997.— IND. 

si. No notice of cancellation.] — Cana- 
dian Bank of Commerce i?. Mother - 
SILL, [1937] S. 0. R. 169; 2 B. L. R. 
81 ; 6 F. L. J. (Can.) 291.— CAN. 

PART V. SECT. 1, 

449 i. Disposition by surety of pro- 
prrty — To evade liabUity—Void.\~-^ 
guarantor is not more justified in placing 
the whole of his property out of the 
reach of liability to pay the debt t2;uan 
is the principal debtor. — Blttdopf v. 
OSAOHOFP, 11928] 3 D. L. R. 170; 
[1928] 2 W, W. R, 150 ; 22 Sask. L. R. 
583.— CAN. 

PART V. SECT, 2, SUB-SECT. 1.— B. 

k I. Given for due performance 

of duties by inspector-^ Inspector liable 
for defauU of his deputy — Deputy also 
covered by mominfee,]— V erratt tJ. 
McAULAT (1884), 5 O. R. 318.— CAN. 


PART V. SECT. 2. SUB-SECT. 2.— B. 

{ i. J — By an agreement in 

writing pltf. let a house & shop to a 
tenant to hold the same as a monthly 
tenant at a certain monthly rent, the 
said rent to be paid regularly on the 
first of each month. There was a 
proviso that either party should have 
the right at any time to determhie the 
tenancy by giving to the other ooe 
month’s notice in writing of his in- 
tention 80 to do, the said notice to 
determine on any gale day. The 
following guarantee for the payment 
of the rent was endorsed on the agree- 
ment & sigued by deft. : “ I hereby 
guarantee the full & punctual payment 
of the rent reserved by the within 
agreement. ’* Eight months ' rent being 
in arrear pltf. sued deft, on his 
guarantee to recover the amount. 
Deft, admitted liability for the first 
month’s rent but denied liability in 
respect of the seven other months, 
contending that he offered to guarantee 
payment of the rent on the Implied 
condition that ho should receive notice 
of any default by the tenant in making 
full & punctued payment, & that no 
notice was given to niin, & accordingly 
he was unable to exercise his right to 
revoke his offer : — Held : deffc.'s con- 
tention was unsnstalnable & pltf. was 
entitled to Jiragment for the amount 
claimed. — O ’Connor v. Sorahan, 
[1933] I. R. 591.— IR. 


IT V. SECT. 2, SUB-SECT. 2.“ C. 

i8 i. General rule — Not 

oottisb co., by a contract which 


was declared to be deemed an English 
contract, contracted to supply certain 
engineering plant to a colonial muni- 
cipal conncil. A bond, in English 
form, gruaraiiteclng the fulfilment of 
the contract, was granted by an 
individual. The municipal council 
l)rought an action of damages for 
breach or non-fulfilment against the 
co. & also tigainst the guarantor, ^ 
used arrestments on the dependenco 
against the lattei * : — Held : the action 
as against the guarantor was not 
premature, & the arrestments shouJd 
not be recalled. — ^J ohannesburg Munt- 
uipAL Council v. Stewart (D.) & Co. 
(1902), Ltd. (1909), 47 Sc. L. R. 20, 
H. L.— SOOT. 


PART V. SECT. 2, SUB-SECT. 2. - 
D. (b). 

sd. liefusal by one crrdifor.] -A 
condition precedent to ihe Jiability of 
a guarantor being the aceopi^uieo of 
100 per cent, of the ereddors of a com- 
promise, his liability does not arise on 
refusal by one en'ditor to ncr.ojtL— 
.Taeger T’o. p. CoNNons, [1935] .3 
]). L. K. 573; 5 F. b. J. ((’an.) .30.— 
CmN. 


PART V. SECT. 2, SUB-SECT. 2.— F. 

sj. Failure of consideration — Surety 
discharged .] — The rule of law is firmly 
established that the total failure of tl-e 
consideration a surety’s promise 4 

g uamntee has the effect of discharging 
Im. — Gurdas MaliUm CIrand v. 
GURANDITTA Mal (1920), 1. L. R. 11 
Lab. 77. — IND. 
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561a. Guarantee ot secured loan — Whether security 
for loan condition precedent.] — ^By a deed of 
guarantee for the repayment of a loan of 
£250,000 & interest, which recrfced that the 
lenders had at the request of the guarantors 
advanced to the borrowers £260,000 upon 
soc\u*ity of a charge on certain shares, the 
guarantors covenanted, in the event* of the 
borrowers failing to make the repayments 
t)rovided for, forthwith to repay to the 
lenders the said sum of £250,000 with interest 
at the rate of 8 per cent, per annum. The 
deed further provided that whatever the 
position between the lenders & the borrowem, 
the guarantors should be liable for aJl 
moneys due as principal debtors & they were 
not to be released from liability by reason 
of time being given by the lenders or by their 
taking no steps to protect their secizrities. 
The shares above mentioned were at no time 
secured & had not in fact been issued. Upon 
defaxilt in repayment of part of the loan the 
liquidator of the guarantors rejected the 
proof by the liquidators of the lenders, con- 
tending that the security of the charge on the 
shares was a condition precedent to the 
guarantee : — Held : (1) upon a proper con- 
struction of the deed of guarantee, the con- 
tention of the liquidator of the guarantors 
was correct, & the guarantors were not bound 
by the guarantee. The existence of the 
shares was the basis of the contract of 
guarantee & this was not affected by the 
clause making the guarantors liable as 
principal debtors ; (2) the guarantors were 
not bo\md by the recital in the deed & were 
not estopped from setting up the facts relating 
to the shares . — Ee Parent Trust & Finance 
Oo., Ltd., [1080] 8 All E. K, 43^; 155 L. T. 562 ; 
80 Sol. Jo. 902, C. A. ; ajfd. sub nom. Greer?;. 
Kettle, Be Parent Trust & Finance Co., 
Ltd., [1937] 4 AU E. K. 396, H. L. 

571. Add. Annotations : — As to (2) Refd. Vande- 
pitte V, Preferred Accident Insurance Oo. of 
New York, [1933] A. C. 70. As to (3) Refd, 
Royal Exchange Assoe. v. Hope, [1928] Ch. 
179. Generally, Refd. Liverpool Corn Trade 
Assocn,, Ltd. v. Hurst, [1936] 2 All E. R. 309. 

574. Add, Citatio7i : — 11 Exch. 023, 

687. After this case add Sufficiency ol 

consideration.] — See Landlord & Tenant, 
No. 4142a.” 

608. Add. Annotations: — Expld. Elder v. Northcott, 
[1930] 2 Oh. 422. Consd. I. R. Comrs. v. 
Holder, [1931] 2 K, B. 81. 

608a. Claim for repayment of Income tax — 

Whether maintainable.}— Where the pay- 


ment of a sum advanced by a bank to a 
customer together with interest due or to 
become due thereon is guaranteed, & sub- 
sequently the whole sum due is paid by the 
guarantor, that is not a payment of interest 
by the guarantor but is a payment by him 
or a debt imder the guBtrantee, not of a debt 
in respect of an advance made to him. He 
cannot, therefore, claim repayment of tax 
on “ interest ” on an advance from a bank 
under the provision of Income Tax Act, 
1918 (c. 40), s. 36 (1), The question whether, 
where the interest on such an advance is 
added to capital each half-year in accordance 
with the custom of bankers & that is 
acquiesced in by the customer, the payment 
of the whole sum by the ^guarantor was only 
a payment of capital, was not necessary 
to be decided. — Holder v. Inland Revenue 
Comrs., [1932] A. C. 624 ; 101 L. J. K. B. 
306 ; 48 T. L. R. 365 ; 76 Sol. Jo. 307 ; 
sub nom. Inland Revenue Comrs. v. Holder, 
147 L. T. 68 ; 16 Tax Cas. 540, H. L. 

628. Add, Annotations : — Apld. Re Houlder, [1929] 
1 Ch. 205. Refd. Re Fenton, Ex p. Fenton 
Textile Assocn. (1930), 99 L. J. Oh. 368. 

631, Add, Annotatio7i: — Dlstd. Re Houlder, [1929] 
1 Ch. 205. 

S3Sa. .] — B., being indebted Ia) the 

firm of W. & P., gave them a memorandum 
of charge on certain leasehold promises, 
subject to a prior mtge. The memorandum 
charged the premises “ with the payment of 
the sum of £100 for goods delivered, or to be 
delivered, t(y me by you to that amount.” 
The prior mtge. was afterwards transferred 
to defts. Between the date of the memo- 
randum of charge & the transfer of the 
prior mtge,, W. <te P. had delivered goods to 
B., & received cash from him on account to 
the sum of £120 ; but on the balance of 
account, just before the transfer, a sum of 
£81 48. 4d. was due to W. & P. :--Held ; the 
security given by the memorandum of charge 
of £100 & payment thereon did not expire 
upon the delivery of goods to the amount, 
but was a continuing security. — Weston v. 
Empire Absurancb Oorpn., Ltd. (1868), 
L. R. 6 Eq. 23 ; 19 L. T. 306. 

657a. .]-»- Where a warrant of 

attorney was given with a defeasance, stating 
it to be given ** as a security for £4,000 & 
lawful interest thereon ” : — Held : it was to 
be construed as a continuing security, & not 
merely as a security for money then due. — 
Woolley v. Jennings (1826), 6 B. & 0. 165 ; 
7 Dow. & Ry. K. B. 824 ; 108 E. R. 61. 


PART V. SECT. 8, SUB-SECT. 1. 

666 iv. *1 — S. lent G. a lai-gre 

8tim of money on a mtwe. by O., & a 
guarantee by applta. for the debt 
that shall ultimately be due to S. from 
G,** with a maximum liability of 
II*. 18 lakhs: — Held: the guarantee 
was to the effect that the debt that 
shall remain due after realising the 
securities was to be bpme by the 
guarantors limited to the maximum 
mentioned ; & the «njlt Was conse- 
QUently premature.— PHimPB v, MiT- 
(HKLi. (1029), I. L. R. &7 Calc. 764. 
— IND. 

fk. Vnder puaraniee for payment o) 
compenBotion for land compulsorily 
QoQuireA .\ — ^Mubrat v. Teompson, 3 
Ont. Dig. 5963-4.— CAN. 

•1. Under yuaraniee for price of yoods, 3 


_ V, MoLbod (1862), 11 0. P. 
848. — CAN. 

■m. ,1 — Hbney Oo., Ltd. v. 

Birmingham (1909), 7 E. L. B. 163.— 
CAN. 

*n. Under yuararUee for delivery of 
flroods. J—GitoROB v, Bratuct (1873), 
N. B. Dig. 397-8,— CAN. 


■o, .J — HiGBT V. OmsmsQB 

(1853). 10 U. 0. R. 222.— CAN. 


tp. Under ouarantee for payment of 
dewurraffe.!— W arren v. Nat'l Surety 
Co.. [19271 1 D. L. R. 654.— CAN. 

so. Notice by surety to dMUor--A shiny 
for limitation of liabUUy to Med sum — 
Not acted upon by creditor — Effect of .} — 
Watkinh j. R. Co. v, Robertson, 
[19281 1 B, h, R. 979.— CAN. 


PART V. SECT. 8, SUB-SEOT. 2.— A. 
sr. Money received by 

4 


Bummers v. Hamilton (1840), 6 O. &. 
113.— CAN. 

Money received by de facto 
sheriff colore q/Wc«.)— K ent v. Mbroeb 
(1862), 12 C. P. 30.— CAN, 


PART V. SECT. 4. SUH-SECT. 

•V. Admissibility of parol evidence-— 
Tg show liabilUy limited to specific 
IrdnsacHons.]-” The guarantee bonds 
In question herein wnibh were given 
to pltf. bank held to be on the face 
of them continuing guarantees, Sc, 
therefore, parol evidence was not 
admissible to show tbht the liability 
thereunder was inten<!M to bo Umlted 
to certain speoidc transactions. — 
Canadian Bank of Oommkror v. 
Kopfman & Cherry, [1928] 4 D. L. li. 
87 ; [i5281 2 W. W, R. 662.— CAN. 



voi. xssn. 

665a. Right oi creditor to retain securities 

of surety.]— Pltfs., M.T., an English co. 
carrying on business in London, opened a 
branch in New York, M.L., requested 
defts. to instruct their New York branch 
to give financial accommodation to M.L. 
Dofts. agroed to do so up to a specified 
amoun^if pltfs. would sign a guarantee 
protecting defts. against loss through 
M.L. failing to meet their liabilities, in 
the events which happened M.L. received 
advances from the New York branch of defts. 
which they were unable to repay. Defts- 
had in their custody cash « securities 
belonging to pltfs. & refused to deliver them 
to pltfs. on demand, on the ground that the 
indebtedness of M.L. exceeded the value 
of the cash & securities. Pltfs. brought this 
action to recover possession of the cash & 
securities, together with interest, & defts. 
counterclaimed for, inter alia, a declaration 
that they were entitled to retain the cosh & 
realise the securities & retain the proceeds 
in part satisfaction of the indebtedness of 


-Oo&rantee aod Indannity. Casas 665a— 792a. 

M.L. : — Held : the indebtedness of M.L. to 
the New York branch of defts. was covered 
by the guarantee given to dpft.s. by M.T., <fe 
the total amount of that indobtednos.s ex- 
ceeded the value of the cash & securities of 
pltfs. which were in the possession of defts. ; 

defts, were therefore entitled to retain the 
cash & securities in part satisfaction of their 
claim under the guarantee. — Mann, Taylor 
& Oo., Ltd. v. Royal Bank op Canada 
(lOSu), 40 Com. Cas. 207. 

679. Add^ Annotations : — Refd. Uockitt v, Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244 ; 
Kleinwort, Sons & Co. v. Associated Auto- 
matic Machine Corpn., Ltd. (1932), 77 Sol. 

. Jo, 12. 

697. Add, Annotation : — Consd. Hay v. Carter, 
[1935] Ch. 307. 

698. Add, Ayinotalion : — Refd. Hay v. Carter, 
[1935] Ch. 397. 

705. Add, Annotation: — Consd. McCall Bros. 
Ltd. V. Hargreaves (1932), 48 T. L. II. 450. 


Part VI. — Surety’s Rights against Creditor. 


750. Add, Annotation : --Reid, Do Bearn (IVince) 
V, La Compagnie D’As8iu‘ancos La Federale 
De Zurich (1937), 42 Com. Cas. 189. 

759. Add, Annotation : — Consd. Eshelby v. 
Federated European Bank, Ltd. (1931), 101 
L. J, K, B. 246. 

782a. .] — Beckei't v. Booth (1708), 2 

Eq. Cas. Abr. 595 ; 22 E. R. 500, L. C. 

788. Add, Annotations: — Consd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. Refd. Re Fenton (No. 2), Ex p, Fenton 
Textile Assocn., Ltd., [1932] 1 Ch. 178. 

792a. Rights of co-sureties Inter se — ^Agreement 
that one should be primarily Uable.j — 

Deft. her husband guaranteed an over- 
draft upon a co.’s account at a bank, deft. 
- dejjositing as security cei'talu stock, & her 
husband the title deeds of certain property. 
As between tiiemselvcs it was agrcf^d that the 
husband should be primarily liable, but the 
bank did not recognise any such j^rimary 
liability. ''J’'he liasband was adjudicat-ed 


bkpt. A liis property was sold by the trustee 
in bkpey., with the bank’s consent, the X)ur- 
chase price of tlie j)roperty charged to the 
bank being duly i)aid over to the bank. The 
bank also r(*alised the stocks deposited by 
deft. Deft, claimed that the agreement 
between herself A her husband tliat the 
husband was to be primarily liable on the 
guarantee had the effect of creating an 
equitable charge in her favour on the hus- 
band’s property A she alleged that the 
trustee in bkpey. W'rdhgfully sold the property 
charged to the bank by Ijer husband for less 
than he could have obtained for it, A she 
claimed from the trustee in bkpey. the 
difference between the purchase price 
f>btained A the price which she alleged ought 
to have been obtained : — Held : the agree- 
ment between deft. A her husband did not 
have the effect of creating an equitable 
charge upon the husband’s property, A d()ft. 
had no cause of action against the trustee in 
bkpey. — Pratt’s Trustee v, Pratt, [1930) 3 
All E. R. 901 ; 81 Sol. Jo. 34. 


PART V. SECT. 4, SUB-SECT. 2, 

, »w. Inspector — Default of deputy 
inapeotor.J — Held : the surety was 
liable, & the fact of there being a 
romedy also on the deputy inspector’s 
bond was no answer. — ^Vkrkatt v, 
MoAULAY <1884). 6 O. R. 313.— CAN. 

PART V. SECT. 7. SUB-SECT. 1. 

sx. After judgment by default — 
Whether amendment atlomedA — Socyrr 
«. M’Donaud (1841). 0 O. S, 238.— CAN. 

PART V. SECT. 7, SUB-SECT. 8. 

728 U, .) — He TRom- 

80N, [19261 4 D. h. 11. 7,56 ; 69 O. L. I?. 
449.~-CAN. 

•z. Whether speciaUty or wipiplr con- 
tract — Chiorantee in writing — Confirma- 
tion bty deed,\—0, A others, by writing 
not tinder seal, agreed to payment of 
advances by a bank to a co. Later, 
by writing under seal, all the sureties 
but one consented to dLsbharge the 
latter tvom liability under the guarau^ 


toe, the document providing that the 
parties did In every respect ratify 
-& couflrm the said guarantee & con- 
sent to be bound thereby as If the said 
O. C. had never been a party there- 
to ” : — Held : the last -mentioned in- 
strument did not convert the original 
^arautoe Into a specialty, A O. having 
died an action thereon by the bang 
against his exors. instituted more than 
six years after his death was barred 
by Stat. Limitations, — Union Bank 
OF Canada v, Olakk (1910), 43 S. C. R. 
299.— CAN. 


PART VI. SECT. 8. SUB-SECT. 3. 

775 il. — Re VILLON 

Wholesale, Ltd. t?. Nkmtbsky, [1926] 
3 J). L. R. 374 ; U926J 2 W. W. R. 166 : 
7 C. B. R. 58.3.— CAN. 

PART VI. SECT. 4, SUB-SECT, 2,t-A. 

782 iv. Against assignee of 

interest in securUy.h—Qsu^^Errr v, 
Johnstone (1887), 13 Gr. .36. CAN. 
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782 V. Rights of mortgagee 

uf surety ,] — Quay v. Soulthoupe 
(1869), 16 Gr. 449.— CAN. 

782 vi. Further ndvanre by 

creditor to debtor ,] — Re Hamilton 
Trusts (1895), 10 Man. L. R. 57:h — 
CAN. 

PART VI. SECT. 4, SUB-SECT. 2.~ 
B. (b). 

793 viii, — — Famnent as surety.]— 
The vendor of a motor car, sold under 
a conditional sale agr-eemeut. sold his 
interest in the car & in the balance of 
the purchase -price to a finarjce co., 
the trannactlon being carried out by 
the assignment to said co. of a new 
lien agi'cement A lien note made by the 
pm-chasor. The new iigreement A note 
were signed by the purchaser A also 
by a co. of which ho was the presldent- 
& practically the sole owner. Th' 
charter of this co. gave no power to 
guarantee the debts of another. The 
first two subsequent Instalments due 
the vendor were paid by the purchaser 
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809. Add. AnnoMi^ RoM. Smith v. Wood 849 . Add. Annotation Apld. Re Houider, [1020] 
(1928), 139 L. T. 260. 1 Oh. 206 

816. Add* Annotation : — As to (2) Apld. Smith v. 

Wood (1928), 139 L. T. 260. 851 . Add. Annotation .—Apld. Re Houider, [1929] 

824. Add* Annotation: — As to (2) Refd. Smith v* 1 Oh, 205. 

Wood (1928), 139 L. T. 250. 


Papt VII.— Surety’s Rights against Principal Debtor. 


879. Add. Annotaiion Refd. Re Lennard, Len- 
nard’s Trustee v. Lennard, [1934] Ch. 235. 
898. Add. Annotation : — Reid. Re Anderson-Berry, 
Harris v. Griffith, [1928] Ch. 290. 

902. Add, Annotations : — As to {1) Refd. Re Fenton 
Bx p. Fenton Textile Assocn. (1930), 99 
L. J. Ch. 358. Generally, Refd. Re Andor- 
son-Berry, Harris v. Griffith, [1928] Oh. 290. 

907. Add. Annotation : — As (1) Refd. Re Ander- 

son-Berry, Harris v. Griffith, [1928] Oh. 290. 

908. Add. Annotation ; — Refd. Banco de Portugal 
V. Waterlow So Sons, Ltd. (1931), 100 L. J. 
K. B. 405. 

913. Add. Annotaiion : — Refd. Re Anderson-Berry* 
Harris v. Griffith, [1928] Ch. 290. 

915. Add. Annotations : — Refd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
3.58; Re Debtor (No. 027 of 1930), {1937] 
Ch. 150, 

931a. Guarantor of preference dividends.] — The 

only right which a guarantor of dividends 
on preference shares has in respect of sums 


paid under the guarantee is a right to be 
subrogated to the preference shareholders. 
He has no right to proceed as a creditor 
against the co. in respect of those stuns. — 
Re Walters* Deed op Guarantee, Wal- 
ters’ “ Palm ” Toffee, Ltd. v. Walters, 
[1933] Ch. 321 ; 102 L. S. Ch. 149; 148 L. T. 
473 ; 49 T. L. R. 192 ; 77 Sol. Jo. 83. 

937. Add. Annotation : — Refd. Re Debtor (No. 027 
of 1930), [19371 Ch. 150. 

939. Add. Annotaiion : — Refd. Re Chetwynd’s 
Estate. Dunn’s Trust, Ijtd. Brown, [1937] 
3 All E. R. 530. 

947. Add. Annotations ; — Refd. Liggett (Liverpool) 
V. Barclays Bank (1927), 137 L. T. 113 ; Re 
Debtor (No. 027 of 1930), [1937] Ch. 150. 

948. Add, Annotation : — Refd. He Debtor (No. 027 
of 1930), 11937] Ch. 150. 

1010. Add. Annotation Refd. Ridley v. Lee, 
[1935] Ch. 591. 

1021. Add. Annotation : — Refd. He Debtor (No. 
027 of 19.30), [1937] Ch. 150. 


& later iastabnents were paid by 
cheques of his co. ^vrittetl by him Sc 
sigiied by him as president & also by 
the managrer. la replevin proceed- 
ings iasuod in an action brought by 
the finance co. against the purchaser 
& his CO., his wife claimed the oar as 
her property under a gift from her 
husband & on the question whether 
there had been a gift of the car to her 
the ct. found in her favour. Her hus- 
band’s CO. set up the right of subroga- 
tion because of the payments made by 
it : — Held : to bo entitled to stand in 
the creditor’s shoes & take over by 
subrogation the lien on the oar, said 
CO. was required to establish beyond 
question that the payments made by 
it were made in its character as surety ; 
& the oar not having been transferred 
to the co. it must be assumed in the 
absence of evidence to the contrary 
that tlie cheques of the co. were ad- 
vances to him. The claim of the oo. 
wBbS dismissed. — Ashwin v. Ashwin & 
Fobt Bougk Coal Co.. Ltd., U933] 1 
W. W. Ji. 141 ; 1 D. L. II. 677; 
43 Man. L. B. 34.— CAN. 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. (0) U. 

822 1. Assignment of judgment .] — 
V. Burn (1880), 30 C, P. 630.— 

CAN, 


PART VI. SECT. 4, SUB-SECT. 2.— 
E. (a), 

sm. Bight of mhromtUm — Money paid 
to avoid tax’sale.] — ^I’he guarantor of a 
mtge. who pays monisy to avoid the 
sale of the land for taxes Is entitled to 
be subrogated tu the rights of the 
mtgees. against the mtgor.— Harris v. 
Carnegie, [1983) 4 D. L. B. 760 ; O. B. 
844.— CAN. 


FART VII. SECT. 1. 

Ml. Whme land transferred as aeourUy.] 
— SdHUivr® V. Can. Surbsty Oo. (Alts.), 
{19271 2 L. R. 680.— CAN. 


PART VII. SECT. 2, SUB-SECT. 2.— A. 

872 ii. .] — A surety who" enters 

into an agreement to procure the dis- 
continuance of an action against his 
principal, & pays the amotmt of liis 
guarantee, is entitled to be reimbursed. 
— Gough v. Goodwin, [19313 1 D. L. R. 
701 ; 8 M. P. R. 435.— CAN. 

872 iii, .] — E., an administrator, 

whose sureties under the administra- 
tion bond were a bonding (jo. & him- 
self in his personal capacity, employed 
a soil’, to act as solr. for him as adminis- 
trator. E. covenanted with the co. 
iliat the moneys of the estate should 
be deposited in a certain bank Sc should 
be drawn upon only by cheques 
(countersigned liy the same solr. os its 
agent ; & he also covenanted to 

indemnify the co. against all loss which 
it might incur under its bond. Moneys 
of the estate were stolen by the solr. 
through the use of blank cheque’s 
which E. had left with him after E. 
had signed them. In an action by a 
beneficiary of the estate judjnnent was 
given against E. as administrator Sc 
against the oo. os surety. By third 
partly notice the co. claimed to be 
entitled to be Indemnified by E. 
This claim was dismissed & the eo. 
appealed :—^Held : the co. by requir- 
ing the estate moneys to bo so deposited 
Sc by requiring the cheques to be 
countersigned by the solr. os its 
agent did not clothe him with such 
authority to intermeddle in the 
administiation of the estate that it 
must now be said that in stealing the 
moneys the solr. was acting as agent 
for the 00 . ; the extent of his authority 
as agent for the co. was to countersign 
cheques, Sc the loss to the estate was 
not caused by the countersigning but 
by the use of the cheques, over which 
the administrator had full control, after 
they had been so signed : Sc in handling 
the cheques so signed & the prooeeds 
thereof the solr. was acting as solr, for 
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the administrator Sc not as agtmi for 
the co. The appeal was, therefore, 
allowed. — Bamsdell v. Eia-iott Sc 
United Sta'jpew Fidelity Sc Guaranty 
UO.. [1937] I W. W. H. 37 ; UD. L. B. 
2(59 ; C L. Jo. 259.— CAN. 

PART VII. SECT. 3, SUB-SECT. 2.— A. 

g i. .1 — Sutton v. Hinch (1910), 

19 Man. L. R. 706.— CAN. 

PART VII. SECT. 4. SUB-SECT. 2.— B. 

m i. Or partner of debtor. ] — 

Where a surety has taken a cession of 
action from the creditor against pay- 
ment of the debt, he is entitled not 
only to sue the debtor, but also the 
debtor’s partner where such partner is 
under the circumstances liable to the 
creditor for the debt. — African 
guarantee & Indemnity Co., Ltd. v, 
Thorpe, [1933] App. D. 830. — S. AF. 

PART VII. SECT. 4, SUB-SECT. 8. 

937 Iv. .] — Read v. 

McLean, [1925] 3 D. L. R. 716.— CAN. 

PART VII. SECT. 4. SUB-SECT. 4. 

964 1. Rigfds after debtor discharged — 
Debt due before discharge — Payment by 
surety after.] — K. was surety for pay- 
ment of a debt due by G. to D. G. 
applied to be declared insolrent Sc in 
due course G. was discharged. U. 
then sued K. & got a decree against 
him. Thereafter K, sued G. lor 
recovery of the amount which he had 
been compelled to pay : — Held : the 
order of discharge was a bon to the 
suit. — G angadhar V. Kanhai (1928), 
1. L. R. 50,411. 606.— IND. 

PART VII, SECT. 4. SUB-SEOT. 6. 

sa. On debtor*a property — Agreed to 
he deposited in bank to meet surety*s 
'promissory notes — Property garnished 
by creditor.] — A surety havtog been 
oaHed upon to pay the prlndpars 
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Part VIII. — Rights and Liabilities of Co-Sureties inter se. 


1050. Add. Annotation : — Apld. Hay v. Carter, 
[1935] Ch. 397. 

1062a. Joint & several guarantee by three — Pay- 
ment by two — No contribution.] — Three 
persons bind themselves jointly & severally 
in a bond of indemnity &; two of them pay 
the whole money, they cannot join in an 
action for contribution against the third. — 
Kblby & Vernon v. Steel (1806), 6 Esp. 
194 ; 170 E. R. 783, N. P. 

1069. Add, Annotation : — Refd. Hay v. Carter, 
[1935] Ch. 397. 

1070. Add, Annotation : — Refd* Hay v. Carter, 
[1935] Ch, 397. 

1074. Add, Annotation : — Oenerallyt Refd. Hay v. 
Carter, [1936] Ch. 397. 

1080. Add. AymotatUm : -Refd. Ite DeVjtor (No. 
027 of 1930), [19371 Ch. 150. 


1099. Add, Annoiatiom : — As to (1) Consd. Re 
Fenton, Ex p. Fenton Textile Assocn. (1930), 
99 L. J. Oil. 35S. As to (2) Refd. Re Chei- 
wynd's Estate, Dunn Trust, Ltd. v. Brown, 
11930] 3 All E. H. 254. 

1111. Add. Annotation : — Consd. Hay v. Carter, 
[1935] Ch. 397. 

1112a. .] — When a surety sues his co- 

sureties for contribution he must make the 
principal debtor a party to the action unless 
the principal debtor’s insolvency is proved 
or can be reasonably inferred by the ct. from 
the facts of the case. — Uay v. Carter, [1935] 
Ch. 397; 104 L. .T. Ch. 220; 1.52 L. T. 
445, C. A. 

1115a. Form of order.] — Kent v. Abraiiamb, 
[1928] W. N. 260 ; 66 L. Jo. 323. 


Part IX. — Determination of the Guarantee. 


1149. Add, Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

1165a. .] — Bankers made an advance 

to a customer, on the security of a joint 
promissory note of himself & a surety. The 
customer afterwards paid into tlie bank, 
generally, sums exceeding the amount of the 
advance, but also drew out a still larger 
amount, & became bkpt. : — Held : the surety 
was not entitled to have the payments 
appropriated in discharge of the sum secured 


by the note. — Re Mayor, Ex p. Whitworth 
(1841), 2 Mont. D. & De G. 164. 

1177. Add. Annotation : — Dfstd. Re Houlder, [1929] 
1 Ch. 205. 

1186. Add, Annotation : — As to (3) Consd. Smith r. 

Wood (1928), 139 L. T. 250. 

1198a. Agreement that variation should not dis- 
charge surety — Whai amounts to variation.] 

— One L. entered into two agreements with 
pltfs. for the hire-purchase of two veliicles, 
& deft, guaranteed L.’s payments thereunder, 


debt, paid the creditor part of it In 
cash & gave him his promissory notes 
for the balance. The principal, who 
was selling his house, repaid the surety 
out of the proceeds the cash previously 
paid by him & promised to deposit the 
balance of the proceeds in a bank to 
the joint credit of the surety & himself. 
Instead of doing so, he deposited it In 
his own name & it was garnished by 
pltf. when the notes given oy the surety 
were not yet duo & wore still unpaid. 
On an interpleader issue between the 
gamiahor & the surety who contended 
that there had been an equitable 
assignment of the money so deposited : 
— Held : said promise was nothing 
more than a voluntary one, never 
carried to completion, &, therefore, 
unenforceable as against the claims of 
the principal’s other creditors. — H en- 
BCHKL V, Hoffman & Bank of Mon- 
treal & Hknsghkl, 119281 2 I). L. Jl. 
543 ; [1928] 1 W. W. H. 763.— CAN. 

PART Vni. SECT. 2, SUB-SECT. 

1064 1. Sureties for different portions 
of debt .] — Two persons Independently 
guaranteed the current account of a 
customer of a bank, each guarantee 
being for a limited sum only. The 
indeotedness of the customer exceeded 
that limited sum : — Held : the 
guarantors were not sureties for 
Independont debts, but for the whole 
for the floating balance of the customer. 
Each of the guarantors agreed with the 
bank that his guarantee was inde- 
pendent of any other ^arantee or 
security held by the hank, & that he 
would not claim the benefit of any 
such guarantee or security : — Held : 


this agreement had not the effect of 
destroying the right to contribution 
of the sureties irder se, & therefore one 
of the guarantors who bad paid more 
than his duo proportion in liquidation 
of the amount due by the customer to 
the bank, was entitled to recover the 
excess from his co-surety. — Cornfoot 
V. Holdenbon, [1931] Argus L. 11. 
376.— AUS. 


PART VIII. SECT. 2. SUB-SECT. 2.— 
B. (a). 

1068 iv. .1 — The fa<jt that 

a settlement made by some of a number 
of co- 0 ui*otieK with their creditor has 
not iKHjii agreed to by all the co-sureties 
or fixed by jxidgmont does not prevent 
those who have made the settlement 
& paid thereunder from enforcing cou- 
tiibutiou from the others, if the latter, 
although notified of Sc invited to take 
part In the negotiations for settlement, 
did nothing & made no prot/cst with 
respect thereto. — S tewart v. Braun, 
[19^5] 2 D. L. R. 423 ; [1925] 1 

W. W. R. 871.— CAN. 

1058 V. .] — McNeill t). 

Short (Alta.), [19261 4 D. L. R. 951.— 
CAN. 


1068 Vi. .1 — Cad WELL v. 

Campeau (1912), 21 O. W. R. 263 ; 3 
O. W. N. 616 ; 3 D. L. R. 555.— CAN. 


1068 vii. .1 — Tucker v. 

Bennett, [1927] 2 D. L. R. 42; 60 

O. L. R. 118.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 2.- 
B. (b). 

10681. Revsd., 35 C. L. K. 48. 
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PART VIII. SECT. 2, SUB-SECT. 4.— B. 

1116 1. Application of Mercantile 
Laws Amendment Act, 1850 (c. 97), 
8. 5 — Ass^igrirnent of judgment — Necemity 
for leave to issue execution .] — Whore a 
creditor takes judgment against two 
or more sureties & Issutjs execution 
against each, & one of them pays the 
judgment, the surety so paying is 
entitled to stand In the pla(je of the 
creditor Sc carry .on, in his own name, 
any proceedings already taken to 
enforce the Judgment against the other 
surety until ho receives the amount of 
the other’s contrlbutive share. Sc he 
is not required to obtain leave to Issue 
execution In his own name. — Fast 
Zarohkkoff, 119261 4 D. L. R. 355 ; 
[1920] 2 W. W. R. 577 ; 20 8ask. L. R. 
596.— CAN. 


»ART IX. SECT. 2, SUB SECT. 

1179 vii. — — ■] — 

NOTON Co., Ltd. v. Titdmah (Sa^k.), 
19261 2 D. L. 11. 462.— CAN. 

1179 viii. Tooke Bros. 

I. Walters, Ltd., [1935] i I). L. IL 
195 ; 49 B. C. R. 195.— CAN. 

1179 ix. A gimrantur 

vill be dieciuuged if the ,<;redilor 
ibanges the tonuB of liability by 
.fceptiiig notes He soiling a. mtge. held 
collateral. — J >e 

JHIRROLM, [1936J 1 L. R. .)14 * 10 


.j — HeM : the surety 

was liot, released from his guarantee. — 
Dunn v. Thickiot (Man.), [1925] 3 
W. W. It. 736.— CAN. 


a ii. J — Winslow v. 

Vernbr (1890), 30 N. B. R. 160.— CAN. 
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the guarantee in each case providing that it 
should not be avoided by any “ vanation in 
the terms of the agreement. L. fell into 
arrears, Sc pltfs. made a new agreement with 
him whereby the two old agreements were 
consolidated & both vehicles were to be 
regarded as hired together ^ L. could not 
acquire the property in either unless ho had 
aid all instalments in respect of both, L. 
aving again fallen into arrears, pltfs. sued 
the guarantor: — Field: the new agreement 
was only a variation of the old agreements Sc 
not such a new agreement os would release the 
guarantor, Sc therefore the action succeeded. 
— British Motor Trust Co., Ltd. v, Hyams 
(1934), 50 T. L. R. 230. 

1200. Add. Annotation : — Dlstd. Midland Motor 
Showrooms v, Newman, [1929] 2 K. B. 266. 

1200a. Hire-purchase agreement.] 

— Pltfs. were the assignees of the rights of 
the B. Oo. under a hire-purchase agreement 
dated July 6, 1927, whereby the co., “ the 
owners,” agreed to let to one T., ” the 
principal,” a motor car on the terms that he 
should be at liberty to purchase the car at a 
fixed price, paying as a first payment 
£22 0.9. 8d., & thereafter monthly payments 
of £14 3s. 4d., until the whole was paid. 
The payments by the principal under this 
agreement were guarant^d by deft, as surety 
under a document signed by her on July 6, 
1927. The principal afterwards fell in arrears 
in payment of the monthly instalments, Sc 
on Feb. 3, 1928, he wrote to the owners 
offering a cheque for £20 drawn by a friend 
in part payment. On Feb. 4 the owners 
wrote accepting this cheque Sc stipulating 
that the rest of the arrears should be paid 
within one month. The cheque was sent to 
the owners, but the arrears, which amounted 
to £79, were not paid within one month, Sc 
the owners then took back the car, acting 
uj)on their powers under the hire-purchase 


agreement.^ On Sept. 18, 1028, the owners 
assigned their rights under that agreement 
to pltfs., who claimed £122 in all from deft, 
as surety : — Held : (1 ) there was a binding 
contract by the owners to give time to the 
principal debtor ; (2) the liability for pay- 
ments under the hire-purchase agreement 
was one <Sc indivisible, & deft, was entirely 
discharged from her suretyship. — Midland 
Motor Showrooms v. Nejwman, [1929] 2 
K. B, 266 ; 08 L. J. K. B. 490 ; 141 L. T. 
230 ; 45 T. L. R. 499, O. A. 

1216. Add. Annotations: — As to (1) Apld. Smith 
V. Wood (1928), 139 L. T, 260. As to (2) 
Oonsd. Re Darwen Sc Pearce, Associated Paper 
MiUs V. Barnes (1926), 95 L. J. Oh. 487; 
Johnson Bros. (Dyers), Ltd. v. Davison (1935), 
79 Sol. Jo. 306. 

1216a. ^Assignment — Lease contemplating 

assignment.]— -Johnson Bros. (Dyers), Ltd, 
V. Davison (1935), 79 Sol. Jo. 306. 

1217. Citations : — Delete 9 Bing. 740 ; 3 Moo. Sc S. 
191; 181E. R. 794. 

1222. Add. . Annotations : — Apld. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487; Smith v. Wood 
(1928), 139 L. T. 260. Refd. Sassoon v. 
International Banking Corpn, [1927] A. C. 
711 ; Midland Motor Showrooms, Ltd. v. 
Newman, [1929] 2 K. B. 250. 

1228. Add. Annotation : — As to {\) Apld. Smith v. 
Wood (1928), 139 L. T. 260. 

1223a. Charge by several persons o! properties — 
Release of deeds deposited by one.] — By a 
joint & several memorandum of charge 
twelve persons, including six rosps., deposited 
deeds with applt. as security to relieve applt. 
from the entire burden of a guarantee given 
by him to a bank for the overdraft of S. & Co., 
Sc they thereby respectivqjy charged the 
hereditaments to which the deeds related 
with repayment of all money to become due 


PART IX. SECT. 2, SUB-SECT. 1.— 
C. (b). 


St. Renewal of loan. ] — The condition 
of a bond securing repayment of a mtge. 
loan is to bo strictly construed as 
against the obligee, & therefore, where 
its laugiiapTO with reference to an 
extension or renewal of the loan Is 


singular & not plural it cannot be con- 
strued 08 providing for on advance 
consent by the obligors to more than 
cno renewal or extension. — Holland- 
Canada MoR'roAOK Co„ Ltd. v. 
Hutchings (No. 2). [1935] 1 W. W. R. 
133 ; 2 D. L. R. 800 ; cjfd., [1935] 
2 W. W. R. 338 ; 3 D. L. R. 527 ; 
6 F. L. J. (Can.) 83; ayQfd., [1936] 
S. C. R. 165 ; 2 D. L. R. 481 ; 5 
F. L. J. (Can.) 307.— CAN. 


PART IX. SECT. 2, SUB-SECT. 1.— 

0(c). 

■b. Wrongful wUtidrawals .] — Failure 
by a bank to inform a guarantor of 
wrongful withdrawals by a debtor 
whose account Is guaranteed does not 
diisoharge the guarantor. — Royal 
Rank op Canada v. Flrmino. [1933] 
3 D. L. R. 353; 0. R. 601.— CAN. 

sw. Promiftsory notes excJianged for 
new nofe.l— Sums were borrowed by A 
committee from a bank against pro- 
missory notes. A guarantee was 
given to tbo bank gnaran toeing the 
payment of any suras due or which 
might become duo. A now note was 
signed by one of the commlttoO & 
endorsed by one of the guarantors, & 
given to the bank in exchange tor the 


other notes: — Held: tbo other sig- 
natories to the guarantee were not 
discharged. — T remblay v. Banque 
Canadienne Nationals, [1934] 4 
D. L. R. 673.— CAN. 


PART IX. SECT. 2, SUB-SECT. 1.— 
C. (g). 

sd. Ohange of system of audit.] — The 
fact that a municipality, which had 
taken out a fidelity bond based on an 
application In which it stated that the 
bonded employee^ books would be 
audited quarterly, thereafter changed 
said auditing system to a system of 
** continuous audit,'* held not to be a 
breach of the contract of such a natiu^ 
as to avoid the contract. — Penticton 
District v. London Guarantee & 
Accident Co., Ltd., [1932] 1 W. W. R. 
812: 45 B. O. R. 464; revsd., [1933] 1 
W. W. R. 712 ; 3 D. L. R. 216 ; 46 
B. C. R, 515.— CAN. 


PART IX. SECT. 2, SUB-SECT. 1.— 
C. (h). 

if. Surrender of some chattels bought 
under lien note — No detriment to value of 
^attels.] — Hdd: the surety who signed 
the note was not released. — T oovev 
V. Brook & Brook (1«16). 34 w. L. R. 
073.— CAN. 

sk. Sale of poods exceeding stipulated 
am<mnt.h-‘Held .* the sureties were not 
liable. — ^T bxas Oo. <3. A.), Ltd. v. 
SVebbSc Tomukson (1927), 48 N. L. R. 
24.— a. AF. 


PART IX. SECT. 2. SUB-SECT, 1.— 
C. (i). 

sm. Making principal debtor bank- 
rupt.] — Where a surety contended that, 
by making debtor bkpt„ the creditor 
had so prejudiced the surety os to 
discharge him from liability ; — Held : 
no duty was owed by a creditor to a 
surety either to put debtor Into bkpey. 
or to refrain from doing so. — Imperial 
Bank of Canada v. Alley, [1926] 
3 D. L. R. 86 ; 59 O. L. R. 1.— CAN, 

sn. Betaking possession of chattels 
under conditional sale agreement .] — 
Held : the contract constituted a 
relationship of mtgor. & mtgee. 
between vendor & purchaser, & the 
surety continued to be liable under t^e 
guorauteo. — Stephen v. Black (1902), 
Oout. 217.— CAN. 

PART IX. SECT. 2, SUB-SECT. 2.— A. 

•o. Surety not prejudiced — Onus of 
proving prejudice on surety .] — Close v, 
Stewart, [1928] 2 D. L. R. 445.— CAN. 

PART IX. SECT. 2, SUB-SECT. 4.— 
A. (a). 

e I. .] — Held: it was not 

necessary to show that the surety was 
prejudiced by the giving time. — 
Darling v. McLeon (1861), 20 U. 0. R. 
372.— CAN. 

sw. Agreement may he implied .] — 
An agreement to give time to the 
principal debtor may be implied Sc 
need not be express. — Johnston Sc 
Ward v. McCartney, [1934] 2 D. L. R. 
800 ; S. C. R. 494.— CAN. 
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from B. & Co. , Applt., at the request of 0., 
one of the twelve persons, allowed her to 
take the deeds deposited by “her away for 
the purpose of raising a loan. S. &; Co. 
having gone into liquidation, the bank called 
upon appit. to make good his guarantee. 
Thereupon reaps, brought an action claiming 
that they were entitled to have all ^e deeds 
deposited by them under the terrhs of the 
charge discharged from the debt to which 
they were made liable to contribute under 
the charge, on the ground that, by appit. 
allowing 0. to withdraw the deeds deposited 
by her, their risk had been increased : — 
Held : (1) there had been an alteration made 
in the position of those whose properties 
remained deposited as secunties under the 
charge by reason of appit. allowing the wif^h- 
drawal by 0. of the deeds deposited by her, 
& they not having consented to the alteration, 
their properties, the deeds of which they had 
deposited, were discharged from all claims 
under the charge ; their right of marshalling 
had been affected by the withdrawal of the 
deeds of one of the parties, & the materiality 
of the alteration was a question to be decided 
by them ; (2) thp same reasoning was applic- 
able, whether what was contributed were 
securities or personal liability. — Smith v. 
Wood fl029], 1 Ch. 14 ; 98 L. J. Ch. 69 ; 139 
L. T. 250 ; 72 Sol. Jo. 517, C. A. 

1224a. Guarantee of call on shares — Forfeiture of 
shares — Discharge of surety.] —On Dec. 29, 
1920, D. & P., who afterwards became bkpt., 
joined with others in entering into an agree- 
ment with a co., whereby they guaranteed 
to them the payment of all the instalments 
then owing upon the shares in the co. specified 
in the schedule to the agreement, the amount 
of D. & P.’s liability being limited to the sum 
therein mentioned. The shareholders having 
been served with notice calling upon them to 
pay the instalments due on their respective 
shares on pain of forfeiture, & D. & P. also 
having been required to pay the same on or 
before Feb. 17, 1925, in case of non-com- 
pliance by the shareholders with the notice, 
& default in payment having been made by 
both the shareholders & by I). & P., the co. 
forfeited the bulk of the shares in pursuance 
of the power conferred upon them by their 
arts, of assocn. Art, 3 1 was as follows ; 
“ Any member whose shares liave been for- 
feited shall, notwithstanding such forfeiture^ 


be liable to pay to the co. all calls or other 
moneys, interest & expenses, whether 
presently payable or not, owing in respect 
of such shares at the time of forfeiture, 
together with interest thereon from the time 
of forfeiture until payment at the rate of 
10 per cent, per annum or such less rate as 
may be fixed by the Board.” On Sept. 9, 
1926, a receiving order in bkpey. was made 
against D. & P., & on Apr. 10 the co. lodged 
their proof for the amount claimed to be due 
on the guarantee. Upon a motion by the co. 
for the reversal of the decision of the trustee 
in rejecting their proof ; — Held : (1 ) the right 
created by art. 31 was a new right which 
arose upon tbe forfeiture of the shares So 
one which placed a more onerous obligation 
upon the shareholders than if the shares had 
not been forfeited. The forfeiture, therefore, 
wAs an interference with the rights of the 
sureties as against the principal debtor ; 
(2) the CO. had by exercising their option to 
forfeit the shares deprived the sureties of 
their lien on the shares which they would 
have been entitled to, had the co., in lieu of 
forfeiture, compelled them to pay the calls ; 
with the result that, upon the principles 
stated in Polak v. Everett, No. 1222, ante, 
D. & P. were dischargtid from their liability 
as sureties under the guarantee & the decision 
of the trustee in their bkpey. in rejecting 
the proof of the co. was right. — Re Darwen 
So Pearce, [1927] 1 Ch. 176 ; 95 L. J. Ch. 
487 ; 136 L. T. 124 ; 70 Sol. Jo. 965 ; [1926] 
B. So C. R. 65. 

1329. Add, Annotation : — As fo (1) Consd. Smith v. 
Wood (1928), 139 L. T. 260. 

1342. Add. Annotations : — Reid. Re Darwen So 
Pearce, [1927] 1 Ch. 176; Smith v. Wood 
(1928), 139 L. T. 250. 

1343. Add. Annotation : — Consd. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 

1345a. .] — Midland Motor Showrooms v. 

Nbvtman, No. 1200a, ante. 

1367. Add. Annotation : — Apld. Midland Motor 
Showrooms v. Newman, [1929]'2 K. B. 256. 

1372. Add. Annotation : — Apld. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 

1379a. .] — Midland Motor Showrooms v. 

Newman, No. 1200a, arde. 

1397. Add. Annotation: — Generally. Refd. Berry 
V. Berry, [1029] 2 K. B. 316. 


PART IX. SECT. 2, SUB-SECT. 4.— 

A. (0). 

1322 iii, .1 — COBRIOAL tj, 

Boulton (1898), 17 U. C. R. 131.— 
CAN. 

PART IX. SECT. 2, SUB-SECT. 4.— 

B, (a). 

1840 !. Consent to judgmerU — Debt 
costs payaJtile by instalmerUs.] — When 
on an application for attachment before 
iudgment, a aure^ executes a bond in 
form O^ln App. F to Civil Procedure 
Code, 1908, he is dlsoharved from his 
obligations If a compromise decree Is 
passed between pltf, & deft, allowing 
deft, to pay the decretal amoimt by 
Instalments, unless It is proved that 
the compromise which was subse- 
quently embodied in the decree was 
in the contemplation of pltf. So the 
surety when the latter executed the 
bond. — M ahomkdalli iBRAHmji v. 

' (1929). I. L. R, 54 Bom. 

118.— IND. 


PART IX. SECT. 2, SUB-SECT. 4.— 
B. (d). 

sp. Alteration in number of instat- 
merits. 1 — Held: not made on a basis 
of extension of time, so as to release 
the surety from liability. — Malkin 
(W. H.) Co., Ltd. v. Sitbbuan (1925), 
35 B. C. R. 445.— CAN. 

PART IX. SECT. 2, SUB-SECT. 4.— 

0. (a), 

1364 XV, .1 — Burnard V. 

Ltsnob, [1927] N. Z. L. R. 757.- N.Z. 


PART IX. SECT. 2, SUB-SECT. 7.— C. 

1448 ili. .]— There must be 

some positive act don© by the employer 
to the surety’s prejudice, or such 
dogroe of negligence as to imply con- 
nivance So amount to fraud. — London 
Guarantee So accident Co„ Ltd. v. 
City of Halifax. I1927J 1 P- 6- 
1129 ; [19^7] S. <1 R. 105.— CAN. 

1451 i. TTraud of empl(fVce—Negle^ 
of employer to supervise ccmduct -A eylect 

9 


I must he gross ,] — Clrcninstancea in 
which : — Held : gross uogllgonoo in 
checking aocounis discharged the 
surety. — Fra HER r. Waterfoiu) 
County Council, [192G] I. R. 505. -- 
IR. 

1455 1. Checking accounts,] 

— Frauer ». WatekI'Okd C'ountv 
Council, [1920] T. K. 505. —IR. 


sq. ITailure to otfscrcc titatuforj/ rcquxre- 
ment.]— The observations of Lord 
Brougham in Mavtaggari v. IVatson, 
3 Cl. & F. tl;.> ckjoision In 

Maddtn v. lifcMnllcn, l.l i- C. L. it, 
305. establish that failure to observe 
stat utopv" riHiuirements dot's not neces- 
Ht /ily relieve a surety (Murnagha.v, J.). 

Cou.vTY Council 
HIUEKMAN Fire & General Insce. 
Co., ’ " 5 81.— IR. 


part IX. SECT, 2, SUB-SECT. 8.— A. 

sr. General rule.]— 11 It is an expreis 
or implied condition of, or ooUateiil 
to, the arrangement for a guarantee, 
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1478. Add* Annotations : — ^Distd. Smith v* Wood, 
[1929] 1 Oh. 14, Refd. West Bromwich 
Building Society v* Bullock, [1936] 1 All E. R. 
887. 

1522. Add* Annotations ; — Folld. Morris & Sonst 
Ltd. V. Jeffreys (1982), 148 L. T. 56. Reid. 
Re Katherine et cie, Ltd., [1932] 1 Ch. 70. 

1522a. .] — Disclaimer of a 

lease by a trustee in bkpcy. operates as a 
discharge of a surety for payment of the 
rent, notwithstanding that part of the 
demised premises have been sublet before the 
bkpcy. 

The lessee of certain premises was adjudi- 
cated a bkpt., his trustee, acting in pur- 
suance of the powers conferred on him by 
1914 Act, 8. 54, disclaimed the lease. Prior 
to the bkpcy., the lessee had sublet a portion 
of the premises. Deft, had guaranteed the 
payment of the rent, & the lessors obtained 
from him sums equal to the rent which 
would have accrued if the lease had still 
been in existence ; — Reid : the disclaimer 
discharged the surety, on the groxmd that 
if the surety were called on to pay he woxild 
have a right of proof against the bkpt.’s 
estate, whereas the intention of sect. 54 was 
that the bkpt. & his property should be 
released from all liability. — M orris (D.) & 
Sons, Ltd. v. Jeffre’s^ (1932), 148 L. T. 
56 ; 49 T. L. R. 76. 

1523. Add. Annotations : — Distd. Re Wells, Swin- 
burne-Hanham v. Howard, [1933] Ch. 29. 
Refd. Morris Harris, [1927] A. C. 252: 
Re Katherine et cie, Ltd., [1982J 1 Ch. 70. 

1561. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K, B. 501, 

1570. Add. Annotations : — Consd. Freshwater v. 
Bulmer Rayon Co., [1933] Ch. 162. Refd. 
Firm of R. M. K, R. J. v. Firm of M. R. 
M. V. L. (1926), 95 L. J. P, C. 197 ; Pirie 
V. Richardson (1926), 70 Sol. Jo. 1023 ; 
Cumberland v, Lanark^ire Tram Co, (1927), 
20 B. W, C. C. 780 ; Jenkins v. Jenkins, 
[1928] 2 K. B. 501 ; Holmes v. Watt, [1935 1 
2 K. B. 300. 

1571. Add, Annotations : — Refd. Freshwater v. 
Bulmer Raynon Co., [1933] Ch. 102 ; Holmes 
V. Watt, [1935] 2 K. B. 300. 


1574a. — — Creditor member of trade association.] 

— The Liverpool Com Trade Assocn., Ltd., 
is an oiganisation for promoting & pro- 
tecting the interests of those engaged in the 
com trade. Membership is confined to 
individuals, but cos., either public or private, 
engaged in the trade can have the advantages 
of rqombership by nominating, in the case of a 
private co., one representative, on condition 
that a guarantee by the directors is given 
to the assocn. that the co. will duly dis- 
charge its liabilities to members, & for the 
conduct of its representative. Deft, in 
1931 had joined with S. &: two other directors 
of S. Co., Ltd., a private co., in a 
joint & several guarantee to the assocn., 
given in accordance with this provision. 
This action was brought by pltfs. claiming a 
declaration that they were entitled as 
trustees for ten firms & cos. who were 
creditors of S. & Co., Ltd., to enforce the 
guarantee in question. S. & Co., Ltd., got 
into financial difficulties & in 1935 S. executed 
a deed of assignment for the benefit of his 
crediioi's under which ho was released from 
all “ debts, claims, & demands whatsoever ” 
which the other parties to the deed might 
have against him with the usual reservation 
of rights against sureties. Pltfs. the 
ten firms & cos. whose debts inade up the 
sum claimed were parties amongst others, 
to the deed of assignment: — Held: (1) the 
release in the deed of assignment operated 
to release all the joint guarantors & the 
position was in no way affected by the reserva- 
tion of rights against sureties ; (2) “ members 
of the assocn.” meant members of the assocn. 
" or any incorporated co. whose nominee or 
nominees is or are members of the assocn. ; 
(3) the assocn. was entitled to sue for the 
benefit of the members entitled & as trustee 
for them ; (4) “ liabilities ” in the guarantee 
meant all liabilities to individual members 
or to cos. whose nominees were members. — 
Liverpool Corn Trade Assocn., Ltd. v. 
Hurst, [1936] 2 All E. R. 309 ; 80 Sol. Jo. 
673. 

1576. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 


that an existing security, whether 
Inchoate or complete, should bo made 
or kept effective by the creditor for the 
*benent of the parties as a counter- 
security, failure to observe that con- 
dition dlsoharges the surety absolutely, 
inasmuch as he has not got the contract 
ho bargained for. 

If there is. In fact, In the possession 
of the creditor such a counter-security, 
it Is the duty of the creditor, whether 
its existence is known to the surety 
or not, to oxoroiso reasonable care in 
maintaining it for the benefit of the 
surety, so as to be available, un- 
impaired by reason of any negligence, 
on the discharge of the debt. If he 
fails in this duty, the surety is entitled 
to credit against his liability for the 
damages suffered by such breach of 
duty by the creditor. — Northern 
Banrino Oo., Ltd. v. Newman & 
Calton. {19271 1. R. 620.~IR. 

PART IX. SECT. 2, SUB-SECT. 8,— B. 

1477 i. Sale of security — Failure to 
get best price .) — MacDonald v. Hirsoh, 
[19323 4 D. L. R. 121 ; 6 M. P. R. 469. 

-CAN. 

1477 li. .] — The mei*o foot of a 

sale by a creditor of property comprised 


in a bill of sale, given to the creditor 
by the iwincipal debtor as security 
for a loan, does not operate to discharge, 
from liability the guarantor of such 
loan.— T ooth & C-o., Ltd. v. Lapin 
(1936), 63 N. W. W, N. 224.— AUS. 

1480 i. Release of mortgage debt.) 
— Held : the surety was not liable 
under the guaranty. — O rchiston v. 

(19241 N. Z. L. R. 1170.— 

N.Z. 

at. Failure to renew chailel mortgage.) 
— Leacroft V. MoOannell, [19303 2 
W. W. R. 105 ; 3 D. L. R. 988.— CAN. 

PART IX. SECT. 2, SUB-SECT. 9.— A. 

1496 i. When surety discharged — 
Release obtained by fraud — Of dLehtor .) — 
When the release of the principal 
debtor by the creditor is accomplished 
by means of fraud, on the part of the 
former, the surety Is not discharged, 
even if he is not a party to the fraud 
by which the release was secured. — 
R. V. The Canadian Surety Co., 
[1929] Ex. C. R. 216; affd- 
variations, [19301 S. C. R. 434 : 3 
D, L. R. 821.— CAN. 

1409 1. When surety discharged — 
Release of debior.}— M ilne v. York- 
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SHIRK Guarantee & Securities 
CORPN. (1906), 37 S. C. R. 331.— CAN. 

PART IX. SECT. 2. SUB-SECT. 9.— 
B. (a). 

iv. Sale of debtor's equity of redemp^ 
Hon.) — Held : not a release of debtor, 
nor of bis surety. — Stewart v. Clark 
(1868), 13 0. P. 203.— CAN. 

PART IX. SECT. 2. SUB-SECT. 9.— 
B. (0). 

aw. Release of co-lessee — Surety dis- 
charged.] — ^IsMAN V. Widen (Saak.), 
[1926] 1 D. L. R. 247.— CAN. 

PART IX. SECT. 2, SUB-SECT. 0.— 

0. (b). 

1561 iv. .] — Holliday v. 

Hooan (1893), 20 A. R. 298.— CAN. 

PART IX. SECT. 2. SUB-SECT. 11.— B. 

ay. Whether revocable by notice — 
Fidelity guaramtee.) — Reap, executed a 
bond guaranteeing the fidelity of a 
servant of applt.'s. Subsequently be 
purported to withdraw the guarantee 
by a written notice : — Held : (1) the 

? ruarantee, In the nature of a security 
or the servant's fidelity, Is not a 
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1577* Add. Annotation : — ^Refil* Jenkins v* Jenkins, 
[1928] 2 K. B. 501, 

1581. Add, Annoiaiion : — Hefd. Re Parent Trnst 
& Finance Oo., [1936] 3 All E. R. 432. 


1582. Add. Annoiaiion : — As to (2) Consd. Smith v. 
Wood (1928). 139 L. T. 260. 

1608. Add. Annotation : — Reid. Re Darwen & 
Pearce, Associated Paper Mills v, Bames 
(1926), 95 E. J. Ch. 487. 


Part X. — Avoidance of the Guarantee. 


1656a. Power to contract out of duty to dis- 

close.] — A Fiarbour & Dock Board, liaving 
rtjsolved to enlarges their do(;k, invited tenders 
for the work frtnu mimerous contractors, 
infoi’ming them where the cf)ntract for the 
work might bo inspected A instructing them 
tliat tlioy must make local & independent 
inquiries as to the nature of the surface, 
strata, soil A sub-soil or ground to be ex- 
cavated, A the natuii^ & height of the tides, 
tSc generally must obtain their own informa- 
tion on all matters affecting the construction, 
completion A maintenance of the works, A 
as to all matters W'hicli might inlluence them 
in making their tender A fixing the rates A 
prices tlierein, A that the Board would not 
he responsible for any information the con- 
tractors miglit obtain except such as w^as 
given in reply to a written impiii-y addressed 
to the clerk or managf'r of the lh)ard. Of 
several tenders received that of a e<.c, K. A H., 
Ltd., was hy far the lowa^st, The Board 
informed K, A R., Lt<l.. that they were not 
prepared, to accept that tendei* unless K. A 
R., Ltd., procured a guarante(^ to the amount 
of iJ50,0(l0 for the due performance of the 
contract. In compliance with this dtunand 
Iv. A R., Idd.. procured a jomt A several 
bond from an insurance co. whereby that co. 
A K. A R., Jitd., jointly A severally bound 
themselves t<o the Board for the due perform- 
ance of tlie contract by K. A R.. Ltd. The 
Board accepted this guarantee, A K. A R., 
Ltd., entered u])on the work in pursuance of 
the contract, wiiicli made the final certificate 
of the Board’s engim‘ers final A binding 


between the parties. In the, course of the 
work th(' contractors enc(nintered an un- 
(^xpected quantity of water in the soil, A 
the expenstt of pumping w\as sucli that they 
<H)uld not continue the woj-k without further 
funds, ’liiereupon tlie Board advamnal them 
two sums of B20,0(M) A 1^2.5,000 to be repaid 
upon certain terms ; but, notwithstanding 
these loans, the contractors failed to com- 
plete the contract A went into Jiquidatiem, A 
the Board’s engineers made a final certificate 
showung over £78,000 due from the contractoi's 
to the Board. This sum included so much 
of the £15,000 huit to the contractors as 
remained unpaid at the date of their default. 
The Board sued th(^ insurance co. on the 
joint bond: — Held: (1) tlie bond w^as a 
contract of guarantee A not a contract of 
insurance ; (2) thei‘e was no such misrepre- 
sentation or non-disclosure of maL^iial facts 
hy tlie Board as to invalidate the bond ; 
(3) the loans of £20,000 A £25.000 being out- 
side A independent' of the contract, the 
amount due thei’eon ought not to have been 
included in the engineers’ final certificate ; 
inasmuch fis the amount due A unpaid on the 
loans was unascertained, the amount due on 
the bond being equally undefined, the Board 
could not recovei* upon it. — Trade In- 
demnity Co., Ltd, d . Workington Hakbour 
A Book Board, [1937] A. C. L; [1936] 1 
- All E. R. 151; 105 L. ,L K. B. 183; 154 
L. T. 507 ; 41 Com. Cas. 186, il. L. 

1658. Add. Annotation : — Refd. Re Lloyds Bank, 
Ltd., Bomze A Lederman v. Bomze, [1931] 1 
Ch. 289. 


continuing guarantee which may be 
revoked by the guarantor at will ; 
(2) a guarantor for the fidelity of a 
servant is allowed as a measure of 
equitable relief, to recall his guarantee 
from such time as the servant is proved 
guilty of misconduct or from such time 
as the position of the parties has com- 
pletely changed. — Myinqyan Muntoi- 
PAUTY V. Maunq Po Nyun (1930), 
I. L. II. 8 Ran. 320.— IND. 

PART X. SECT. 2. 

d I. .] — There Is no univ^^raal 

obligation on a creditor entering Into 
a contract of suretyship to make dis- 
closure to the surety of all the facts 
relative to the dealings between the 
creditor & the prluclpaJ. There must, 
however, be no undue coheealment, 
which consists not merely in the 
omission to disclose such facts as need 
be mentioned in answer to the surety’s 
questions, but also In the non-dis- 
closure of those facta which the 
creditor must spontaneously disclose 
to him. The omission by the creditor 
to reveal to the surety every foot which 
under the circumstances the surety 
would expect not to exist amounts to 
an implied representation that it does 
not exist ; & It depends upon the 
nature of the transaction In each case 
whether the fact not disclosed Is 


so Impliedly represented. Where a 
guarantee was given for the payment 
of all moneys which are now or at 
any time hereafter may bo due or 
owing to the co. from ... on the 
general balance of his account with the 
CO.” there could not be at the time of 
Its making any implied representation 
by the co. arising from the co.’s non- 
ce ramimication to the surety of the 
state of the account that there was no 
Indebtedness to which the guarantee 
could apply. — National Moutgagk & 
Agkxoy Co. of New Zealand, Ltd, 
e. STALKER, [1933] N. Z. L, R. 1182.— 
N. Z. 


PART X. SECT. 4, SUB-SECT. 2.— C. 

1685 1. Character.] — An offer, by an 
employer, who heis knowledge of dis- 
honesty on the party of his employee, 
amounts to a representation to one 
from whom he seeks or obtains, without 
disclosure, a fidelity gruaranty, that, 
so far as he is aware, the employee 
whose fidelity Is to be guaranteed is 
not dishonest. If that representation 
is untrue, it matters not that the 
employer's failure to disclose the true 
situation woe not wilful, intentional, 
or with a view to advantage himself.-— 
Eby-Blain, Ltd. v. Matihews, [192^1 
2 D. L, R, 382 ; 56 O. L. R. 383.— CAN. 

1686 li. .Jr— Where an employee 

11 


is required to furnish a fidelity bond, 
& his employer knows that he has been 
dishonest in the ofiioe or service to 
which the bond is to apply, but fails 
to disclose such knowledge to the surety 
who gives the bond in ignorance of 
the former dishonesty of appet., such 
non-disclosure releases the surety. — 
Umt AL Municipality op Chukch- 
BRTDOE No. 211 V. London Guaranty?: 
fe Accident Co.. Ltd., fl925] .3 D. L. R. 
341; [1925] 2 W. W. R. 3.31; J9 

Sdflk. L. R, 450.— CAN. 


1686 iii. iS. P. Maytteld Rukal 
Municipality, No. r. London & 
Lancashire Guarantee Sc A(xudent 
Co. of Canada, [1927] 1 D, L. K. 40.3 ; 
[19271 I W. W. R. 67 ; 21 8ask. L. K. 
283.— CAN. 

g Statement ymide in ifrnorancf 

d' withovt fraud.] -For tho purpose of 
a renewal of a fidelity policy, pitfs. 
certified to defts. that the employee 
“ is not at present in arrtara or 
aefault.” The employee was >n fact 
in arrears & default at the time, but 
the certificate was made without 
knowledge of this & without fraud ; — 
Held : pitfs. could not reoover under 
the polloy. — Dominion or Canada 
Guarantee & Accident Oo., Ltd v. 
Housing Commission op City op 
Halifax, [1927] 4 D. L. R. 161 ; 
[1927] S. 0. R. 492.— CAN. 
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1686. Add. Annotation : — ^R«M. Trade Indemnity 
Oo. V. Workington Harbour & Dock Board* 
[ie37J A. O. 1. 

1691. Add. Annotation : — ^ReM. Trade Indemnity 
Co. V. Workington Harbour & Dock Board, 
[1937] A, C. 1. 

1704a. ,] — A contract of guarantee, 

like any other contract, is liable to be avoided 
if induced by material misrepresentation, 
even if made innocently. — MacKjjnzib v. 
Royal Bank of Canada, [1934] A. 0. 468 ; 
103 L. J. P. C. 81 ; 161 L. T. 486 ; 78 Sol. Jo. 
471, P. C. 


1721. Add. Annotation :-^As (1) Refd. With v*. 

O’Manfiigan, [1936] Ohv 575. 

1726. Add. Annotation: — Refd. Be Lloyds Bank, 
Ltd., Bomiie A; Lederman v. Bomze, [1031] 
1 Oh. 289. 

1726. Add, AnnotaHon : — Refd. Re TJoyds Bank, 
Ltd., Bomze & Iiedernian v* Bomze, [1931] 
1 Ch. 289. 

1787. Add. Annotation : — Consd. Koch v. Dicks, 
[1933] 1 K. B. 307. 

1741 . Add. Annotations : — Refd. Slingsby v. District 
Ban^, Ltd. (1931), 47 T. L, R. 687 ; Bottomley 
V. Bannister (1931), 101 L. J. K. B. 46. ^ 


Part XII.- 

1745. Add. Annotation : — Refd. Wigglhs v. Lavy 
(1928), 44 T. L. R. 721. 

1745a. Distinguished from del credere agency. ] — 

Defts. agreed in writing with pltfs., stock- 
brokers on the Stock Exchange, that in 
consideration of 50 per cent, of the com- 
missions received by pJtfs. in respect of busi- 
ness introduced to them by defte. the latter 
would be liable for 50 per cent, of “ any loss 
sustained ” by pltfs. on such business. X., 
who had been introduced by defts., became 
indebted to pltfs. in respect of such business. 
When X. executed an assignment for the 
benefit of creditors, pltfs. thereupon claimed 
that a “ loss ” had been sustained within the 
meaning of the above letter at the time when 
the assignment was executed : — Held : ( 1 ) the 
agreement was one of indemnity & nob in 
the nature of a del credere agency ; (2) in the 
absence of evidence of actual loss sustained 
after taking into consideration the value of 
pltfs.* rights under the assignment, there 
must be judgment for defts. — Stanley 
(MoNTAoa) & Co. V. Solomon (J. S.), Ltd., 
[1932] 1 K. B. 611 ; 76 Sol, Jo. 272 ; affd.^ 
[1932] 2 K. B. 287. 

1747. Add. Annotation : — Consd. Dawson Line, 
Ltd. V. Aktiengesellschaft Adler f fir Chemische 
Industrie of Berlin, [1932] 1 K. B. 433. 

1750. Add. Annotation: — Refd. Strathlomo S.S. 
Oo., Ltd. V. Andrew Weir & Co. (1034), 40 
Com. Cos. 168, 

1751. Add. Annotation : — Apld. Sfcrathlorne S.S. 
Co. V. Andrew Weir & Co. (1934), 40 Com. Cas. 
108. 


Indemnity. 

1756. Add. AnnotatioTis : — Apld. Dawson Line, 
Fjtd. V. Aktiengesellschaft Adler fiir Chemische 
Industrie of Berlin, [1932] 1 K. B. 433. 
Refd. Sbrathlorne S.S. Oo. v. Andrew Weir & 
Oo. (1934), 40 Com. Cas. 108. 

1760. Add. Annotation: — Ae to (1) Refd. Strath- 
lorno S.S. Oo., Ltd. v, Andrew Weir & Co. 
(1934), 40 Com. Cas. 3 08. 

1762& Add. Annotation : — Dlstd. Bradstreets 
British, Ltd. v. MitcheU (1932), 48 T. L. R. 
070. 

1762a. .] — Pltfs., a private inquiry 

agency, carried on the business of providing 
to approved subscribers confidential reports 
on companies, firms & persons engaged in 
trade. The terms upon which the reports 
were issued were (irUer alia) that all state- 
ments %er 0 strictly confidential, & that 
every subscriber should indemnify pltfs, 
against any loss or damage they might suffer 
from the breach by the subscriber of any of 
the conditions of the contract. Deft, co., 
an approved subscriber, through its managing 
director, requested pltfs. to furnish infor- 
mation regarding the X. Co. for whom they 
were agents. The report, being of an un- 
favourable nature, was communicated by 
deft. CO. to their own solrs. Deft. M., a 
director of deft, co., with the approval of 
its managing director, applied for was fur- 
nished with similar information regarding 
the X. Co., & on the same terms Sd con- 
' ditions. M. at once informed thi^ managing 
director of deft. co. of its contents. The 
matter having been brought to pltfs.* notice 


PART X. SECT. 4 . SUB-SECT. 3. 

1702 X. .1 — John 

Beers Plow Oo. v. Maodss, [1929] 
2 D. L. R. 262 ; 1 W. W. R. 4c0; 24 
Alta. L. R. 66.--CAN. 


)i i. Seporate dbligoHona — Only 

one explained — SwreUee illiterate. ] — 
Watkins J. R. Co. v. Minks. [1928] 
3 D. L. R. 567; (19281 8. C. U. 414.— 

CAN. 

17131. Aefb nature of transaction .] — 
It Is a good delenoe to an aotipn on a 
gnarantee that it was executed by the 
BUPety In the belief. Induood by the 
frandnlent misrepresentations of debtor, 
that it Is a doonmont of another nature. 
— ^Watkins (J, R.) Co. v. Hannah 
(SABk.jL (19261 4 D. L. R. 93 ; [1926] 
2 W, W. R. 800.— CAN, 


PART X. SECT. 6, SUB-SECT. 2. 
1730 li. .1— jffeW.* the 


influence exerted by the husband was 
not undue influence, & the wife 
executed the guarantee as the result 
of her own considered judgment of 
the oonsequonoos thereof. — Canadian 
Bank of Commerce v. Foreman, 
fl92n 2 D. L. R. 630 ; [19271 1 

W, W. R. 783 ; 22 Alta. L. R. 44^— 
CAN. 

1730 ill. .] — When a married 

woman disputes her liability to a 
creditor of her husband upon a 
guaranty signed by her at her husband *h 
request, the onus is on her to prove 
that the husband had executed an 
overpowering Influence upon her to 
induce her to sign It. & that the ^ving 
of the guaranty was an Immoderate 
& irrational act on her part. — Rot at. 
Bank of Canada Diamond, fl92»j 
3 D. L. R. 890 ; 2 W. W. R. 267 ; 38 
Man, h. R. 801.— CAN. 
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PART xn. SECT. 1. 

1744 ill. Person indemnified 

insolvent.] — Whore a person entitled 
to be Indemnlfled !• Insolvent:— 
Semble : the contract to Indemnify 
him has the same effect as If it were a 
guarantee to the prtnclpal crodlfcor of 
payment of the debt. — Re Winding -dp 
Act & Franco -Canadian - - 

Co- Ltd., lie Bank of 
(Arta.), [19271 1 W. W. R. 403; 8 

0. B. It. 176.— CAN. 

BA. Does 7iot extend to doing unlawful 
arts.] — Held: the fact of a municipal 
council having undertaken to indemnify 
an offleet for lawful acts done la his 
official capacity, does not entitle him 
to look to them Cor indemnity against 
the consequences of unlawful acts. — 
Irwin v. Mariposa Oorpn. (1872), 22 
O. P. 867,— CAN. 
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by the oo. reported on, both defts. at the 
request of pltfs. returned the unfavourable 
remrfce* 

TPltfe., an action for libel having been 
brought against them in the K. B. Div,, com- 
menced proceedings against both defts. for 
an injunction to restrain disclosure of the 
unfavourable reports which had been fur- 
nished,^ & a dectaration that they were liable 
to indemnify pltfs., against any loss or damage 
arising from this disclosure. They also 
claimed damages; — Held: (1) deft. co. did 
not disclose the report to any person other 
than its own solrs. & that this did not con- 
stitute a breach of contract with pltfs. within 
the meaning of the agreements ; (2) deft. 
M. became a subscriber to pltfs.* confidential 
reports for the purpose of obtaining a report 
on the X. Oo, &; communicating the xresult 
to the managing director of deft. co. ; 
(3) neither M. nor the managing director of 
deft. co. was acting as the agent of deft. co. 
& no breach of contract committed by M. 
was induced by deft. co. The action against 
deft. co. therefore failed ; (4) the agreement 
entered into by M. not to disclose the con- 
fidential information furnished to hirn & to 
indemnify pltfs. for any loss or damage 
which they might suffer from a breach by a 
subscriber of the conditions upon which 
reports wore furnished, was not void as being 
against public policy ; (5) the disclosure by 
deft. M., altliough a breach of this contract, 
did not create the liability of pltfs. to be 
sued for libel ; this liability did not arise 
directly or indirectly out of any act of the 
deft. M. & was not therefore within the scope 
of the express indemnity contained in pltfs.’ 
agreement with M. The only liability for 
damages, therefore, resulted from M.’s own 
breach of contract, & in the circumstances 
such damages were merely nominal. — Brad- 
.STRE3ETS BRlTtSH, LtD. V, HaROLD MiTCHKI^ 

& Oarapanayoti & Oo., Ltd., [1933] Ch. 
190 ; 102 L. J. Oh. 34 ; 148 L. T. Ill ; 48 
T. L. R. 070. 


Pontypridd 
K. B. 1030. 


1790. Add, Annotation : — Overd. 

Grdns. v. Drew (1926), 95 L. J 

1790a. .] — Guardians who supply 

gocKls to a pauper by way of ordinary poor 
relief have no right to recover from the pauper 
reasonable value of the goods so supplied. 
Birkenhead Union Chiardians v. BrooIceSt No. 
1790, overd. — Pontypridd Union v. Drew, 
[1927] 1 K. B. 214 ; 95 L. J. K. B. 1030 ; 136 
L. T. 83 ; 90 J. P. 109 ; 42 T. L. R. 077 ; 70 
Sol. Jo. 795 ; 24 L. G. R, 405, 0. A. 

See^ further^ Poor Law. 


1800. Add, Annotation : — ^Consd. Re Harrington 
Motor Oo., Ex p, Chaplin, [1928] Oh. 105. 

182Sa. Limited to claims by third parties.] — Pltfs. 
took a lease of premises from deft, railway 
CO., &, by an agreement supplemental to the 
lease, defts. gave pltfs. permission to use a 
portable gangway, which could bo moved 
over certain of defts,’ railway lines. One of 
the terms was that pltfs. “ agree & undertake 
to indemnify the co. against all claims & 
demands or liability whatsoever, whether in 
respect of damage to person or property, 
arising out of or in connection with the exist- 
ence or user of the gangway.” When pltfs. 
were using the gangway some trucks were 
shunted down the line, & the gangway was 
destroyed. In an action for damages for 
negligence &/or breach of duty defts. denied 
liability &> pleaded the above term of the 
supplemental agreement : —Held : the under- 
takmg was only one to hold defts. harmless 
against claims by third parties. — Great 
WESTERN Ry. Oo. V, Durnpord (James) & 
Sons, Ltd. (1928), 139 L. T. 145 ; 44 T. L. R. 
415 ; 33 Oom. Gas. 251, H. L. ; affg,, S. 0. sub 
nom, Ddrnpord (James) <te Sons, Ltd. v. 
Great Western Ry. Co. (1927), 138 L. T. 
1S7, C. A. 

Annotations : — Distd. Purness Shipbuilding’ Co. v. London & 
North Eastern Ry. Co. (1934), 103 L. J. K. B. 180. Gonad. 
London PassenKor Transport Board v. T. Walton (London), 
Ltd. (1934), 78 Sol. Jo. 224. Reid. The Carlton (1931), 
47 T. L. R. 517. 


1782. Add, Annotation : — Consd. Dawson Line, 
Ltd. V, Aktiengesellschaft Adler fUr Ohemische 
Industrie of Berlin, [1932] 1 K. B. 433. 

1787. Add, Annotation : — Reid. Pontypridd Grdns. 
V, Drew, [1926] 1 K. B. 567. 

1789. Add, Annotation : — Held. Pontypridd Grdns. 
V, Drew (1926), 95 L. J. K. B. H)30. 


1826b. Claims arising ** in connection with the 
works.**] — By a contract made in 1929, 
applts. were employed by the resps. to recon- 
struct a bridge of the railway near West 
Ham Station ; & clause 34 (a) provided that : 
“ The contractor shall be responsible for 
& provide against all risks & contingencies 
whatever that may arise in respect of the 
works, & shall be liable to make good & pay 


PART XII. SECT. 5. SUB-SECT. 1. 

1805 il, .] — Pltfs. took a son of 

tostator, represented by deft., into 
their employ upon testator’s oral 
promise that he would indemnify them 
agalnit any loss sustained by them 
though embezzlement by the son. 
The ot. found that the substance of the 
conversation, when the contract was 
made, was that testator said to pltfs. 

If you take my son Into your em- 
ploy, & he makes default by 
embezzlement, you look to me ” ; — 
Held : testator’s promise was a direct, 
lincondltional & original promise of 
indemnity, to which sect. 4 of “ The 
Statute of Frauds ” did not apply. — 
Connor v. Tasmanian Permanent 
E^bs. & Trustees Assoon., Ltd. 
(m5), 28 Tas. L. R. 98.— AUS. 


PART XU. SECT. 6, SUB-SECT. l.~ 

^ 1825 U. — — . I— Rutherford 
Stovbd (1801), 12 O. P. 9.— CAN. 


A. 


1825 ill. .1 — Grand Trunk 

Pacific Coast S.S. Co. v. Viotoria- 
Vanoouvbr Stevedoring Oo. (1019), 
13 D. L. II. 231.— CAN. 

tg. Supply of information — Indemnity 
^aainst loss,] — Reap, carded on a busi- 
ness of tlnonolng motor oar dealers. 
Applt, carried on a business of obtain- 
ing & giving Information as to credit, 
character, etc., & iuoimiing the check - 
lug of cars In dealers’ hands & reporting 
thereon. Applt. made an agreement 
to supply its servloo to reap. Uesp. 
signed an indemnity agreement.'’ 
agreeing to treat in oonflidence the 
information furnished, to hold applt. 
harmless on account of any damages 
arising from pnbUcation or dissemina- 
tion of information or careless hanming 
of reports, & ogrooing, “ in considera- 
tion of receiving this service, &: ^ a 
condition of Its rendition,” that neither 
applt. nor its employees ko 

responsible ” for any loss that may 

13 


ijccur to resp. through the use of the 
information lurniahod.” Througli care- 
less car-checking reports, made without 
personally checking over the ears, jii 
respect of a dealer, made by a local 
inspection agent of applt. & passed on 
to resp., resp. was mlslod, to its loss, 
sued applt. for damages. Applt. 
claimed tnat It had not hound iteolf 
for more than roosonobJo care in tho 
selection of its inspection agents. Sc, 
further, t hat, in any wise, it was relieved 
from liability by the concluding clause 
of the indemnity agreement //cW ; 
resp. should recover. The concluding 
clause of the indemnity agreement did 
not, on proper constr«iction of that 
agreement, z’clate to car-checking 
reports.— K ktaip Oueoit Co., Inooii- 
uoratkp V. Commercial Finance 
O oncN., Ltd. & Merck ant’s Casualty 
Inhukance Co., Retail Credit Co., 
Incorporated v. Commercial Fina ice 
C oRTN., Ltd. & Western Assurance 
Co., [1932] S. 0. R. 33.— CAN. 
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for any interruption, accident, damage, loss 
or injury of, or to any person, property or 
rights, whether public or priva^, & any loss 
of life caused in connection with the works.” 
On Dec. 20, 1929, a train was dispatched by 
reaps.’ servants from London, & as it ap- 
proached the bridge one of the carriage doors, 
which had swung open, struck two of applts.’ 
workmen, killing one seriously injuring the 
other. Reaps, were adjudged to pay the 
representatives of deceased workman <fe the 
injured workman £3,614 1^. Resps. claimed 
indemnity in respect of that liability from 
applts. The trial judge found that the 
railway carriage door swung open by reason 
of its having been insecurely fastened at 
Fenchurch Street Station, owing to the 
negligence of resps.* servants, but held that 
under clause 34 (a) applts. were liable to 
indemnify resps. The Ct. of Appeal affirmed 
that decision : — I/eld : the accident arose in 
connection with the bridge where the men 
were working, &> the con&actors, therefore, 
under clause 34 (a), must indemnify resps. 
in respect of the accident. — Furness Ship- 
building Co. V, London & North Eastern 
Ry, (1934), 103 L. J. K. B. 180 ; 50 T. L. R. 
267 ; 39 Com. Cas. 182 ; sub nom. London & 
North-Eastern Ry. Co. v. Furness Ship- 
building Go., Ltd., 150 L. T. 382, H. L. 

1826c* Property of defendant direct or con- 
tributing cause of the accident.”] — L ondon 
Passenger Transport Board v. T. Walton 
(London), Ltd. (1934), 78 Sol. Jo. 224. 

1830. Add* Annotation : — As to (2) Refd. Stoney v. 
Eastbourne B. D. C., [1927] 1 Ch. 367. 

1867, Add, Annotations : — Refd. Re Harrington 
Motor Co. (1927), 44 T. L. R. 58; Hoods* 
Trustees v. Southern Union General Insce. of 
Australasia, [1928] Ch. 793. 

1877. Add. Annotation : — Refd. Admiralty Comrs. 
V, S.S. Susquehanna, [1926] A. C. 655. 

1881. Add. Anno/afion Refd. Re l)ebtor (Nik 
027 of 1936), [1937] Ch. 156. 

1882. Add. Annotation : — Refd. Re Pinto Leite & 
Nephews, Ex p. Des Olivaee (Visconde), 
[1929] 1 Ch. 221. 

1889. Add, Annotations : — As to (1) Refd. Harmer v. 
Armstrong, [1934] Ch. 65. As to (2) Refd. 
Hyman v. Hyman, Hughes v. Hughes, [1929] 
A. 0. 601. Generally, Refd. May & May, 
[1929] 98 L. J. K. B. 770. 

1895a. Against ” loss sustained ” — Actual 

loss necessary — Effect of deed of assignment 
by debtor.] — Stanley (Montagu) & Co. 
V, Solomon (J. C,), Ltd., No. 1745a, ante. 


PARTXIL SECT. 7, SUB-SECT, 1. 

b I. Claim by liquidator of 

indemnified T(mrty — Before rxtvment of 
liabUUy .] — ^Where commission agents 
bad Incarred IJabiUtr on behalf of 


1908a. Indemnity against loss on de- 

bentures — Sale of debentures by party In- 
demnified.] — Deft, was the chairman of the 
S. Co., which at the end of 1921 was seeking 
to issue £16,000 First Lien Debentures to 
rank pari passu with a previous issue of first 
hen debentures of the same amount ; & deft., 
having interested pltf. in the matter, sent 
him a letter of indemnity, dated Feb. 17, 
1922, in these terms : “ Regarding the issue 
of £16,000 First Lien Debentures of the 
S, Oo. at the price of £80 per £100 ... I 
understand you are subscribing for £3,000 
of the same at a cost to you of £2,400. In 
consideration of your giving me one-fourth 
of any profit you may receive on such invest- 
ment, I hereby indemnify you against any 
loss thereon. The expression * any profit * 
only refers to the redemption price of £100 
per £80, which, when received, will show a 
profit of £20 per bond & the bonus out of 
the proceeds of any royalties on oil sales 
from the co.’s properties during the currency 
of the debentures. . . . The interest you 
will be entitled to receive from the co. is 
excluded from the consideration of profits.’* 
The debentures were redeemable on July 1, 
1926, but they were secured by two debenture 
trust deeds which gave power to extend the 
due date, & in Apr. 1925, steps were taken 
which resulted in its extension to July 1, 
1930. In May & June, 1925, a corre- 
spondence took place between pltf. & deft, in 
which pltf. announced his intention of selling 
the d^entures, & deft, protested against 
this, claiming that they must be kept till 
their due date. On July 16, 1926, pltf. put 
the debentures up for saJe, & in the absence 
of other bidders sold them to his son for £26. 
He then commenced proceedings to recover 
the amount of his loss, but the House of 
Lords decided that nothing was payable 
under the indemnity until the due date 
arrived. On July 18, 1928, the co. went 
into liquidation & pltf., having repurchased 
the debentures from his son, brought these 
proceedings to recover his loss : — Held : in 
selling the debentures pltf. had committed a 
breach of an implied term of the contract, & 
having failed to maintain the position 
essential to enable deft, to receive the con- 
sideration for the indemnity, he had com- 
mitted a breach of a term going to the root 
of the contract. Deft, had elected by his 
pleadings in the previous action to treat the 
contract as at an end & pltf. could not 
therefore maintain the present action. — 
Guy-Pell v. Foster, [1930] 2 Ch. 169 ; 99 
L. J. Ch. 620 ; 143 L. T. 247, C. A. 

thouKh the afrejats having gone Into 
liquidation had not actually paid their 
vendor.— Osman Jamal & Sons v, 
Qopal Pubshattam (1928), I. L. R. 
66 Calc. 262.— IND. 


their principals, who had agreed to 
Indemnify them, & the agents having 
subsequently goQc tato liquidation, 
olfilcial liquidator sued the principals 
for the amount of liability : — Held : 
he could recover the amount even 
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HIGHWAYS, STREETS AND BRIDGES. 


Part I. — Definitions 

4. Add. Annotation : — Refd. Linton v. New- 
castle-upon-Tyne Corpn. (1929), 142 L. T, 49. 

6, Add. Annotationa : — As to (2) Refd. Williams- 
Ellis v. Cobb, [1935J 1 K. B. 310. As to 
(4) Refd. A.-G. & Public Trustee v. Woolwich 
Metropolitan Borough Council (1930), 144 
L. T. 132. 

Add. Annotation : — Generally ^ Refd. Williams- 
Ellis V. Cobb, [1935J 1 K. B. 310. 

9a. Land flooded at spring tides.] — In 1928 

pltf. purchased a large strip of foreshore & 
let part of it for caravans & bungalows. 
She erected a fence round the land side, 
with gates at three places at which persons 
other than local inhabitants were charged 
Id. toll. Deft., the proprietor of a tea shop 
at the Western end of pltf.’s land, claimed 
that the fence obstructed five public or 
customary rights of way. Four of the alleged 
public ways were over land flooded at spring 
tides. For the purpose of asserting these 
rights, deft, pulled down some of pltf.’s fence, 
& did not absolve himself from association 
with a mob which also pulled down another 
part of the fence. Deft., without joining 
the A.-G., counterclaimed for a declaration 
that the five ways were public, allegmg that 
his tea shop gave him an interest in their 
remaining open which was not possessed by 
the general public &; tliat therefore the fiat 
of the A.-G. was not necessary: — Held: 
(1) there was a public right of way over 
three of the ways claimed ; (2) the damage 
done by deft, was excessive ; (3) the fiat 

of the A.-G. was necessary. — Seaton v. 
Slama (1932), 77 Sol. Jo. 11 ; 31 L. G. B. 41. 

18. Add. Annotations : — Consd. Williams-Bllis v. 
Oobb, 11935] 1 K. B. 310. Refd. Bourne- 
mouth -Swanage Motor Road & Ferry Co. t>. 
Harvey & Sons (No. 2) (1929), 24 J. P. 10. 

20. Add. Annotations : — Consd. Williams-Ellis v. 
Cobb, [1935] 1 K. B. 310. Refd. Bourne- 
mouth -Swanage Motor Koad & Ferry Co. v, 
Harvey & Sons (No. 2) (1930), 144 L. T. 132. 

29a. .] — A.-G. V. Taskeb, No. 263a, post. 

52a. Road leading to the sea.] — Pltf. claimed 
damages against several defts. for trespassing 
over his land, & asked for an injunction. 
Defts. alleged that they were lawfully exercis- 
ing public rights of way. Evidence was given 
of public user by five different clasps of 
persons, extending over the whole period of 
living memory, of two defined ways over 
pltf.’s land from a public high road to the sea 
at high-water mark. It was also proved 
that pltf.’s land was in strict settlement from 
1856 to 1908, & that during that period there 


and Characteristics. 

was never an owner capable of dedica-tion. 
The county ct. judge held that there being no 
owner capable of dedication during the period 
of proved public user, he was not entitled to 
infer dedication from such user. He held 
also that the ways claimed by defts. had no 
sufficient terminus ad quern. On appeal : — 
Held: (1) although the public have only 
limited rights over the foreshore, the sea 
may be a sufficient terminus ad quern for a 
public way, which may now be proved, oven 
though it does not lead to a public place ; 
(2) where there is evidence of public user of a 
way throughout the period of living memory, 
but there lias been no owner of the land cap- 
able of dedication during that period, the 
tribunal of fact which has to decide the issue 
of dedication or no dedication may infer a 
dedication at some date anterior to the 
earliest proved user by an owner capable of 
dedication ; (3) there is no prwsumptio juris 
to compel the tribunal to draw such an 
inference even from unrobuited evidence of 
long- continued & uninterrupted user. — Wil- 
liams-Ellis V. Cobb, [1935] 1 K. B. 310 ; 104 
L. J. K. B. 109 ; 152 L. T. 133 ; 99 J. P. 
93 ; 51 T. L. R. 131 ; 79 Sol. Jo. 11; 33 
L. G. R. 39, C. A. 

65. To the existing paragraph add as follows ; — 

, (3) The words “ annual payment towards 
the cost of the maintenance & repair ” in 
Local Government Act, 1888 (c. 41), s. 11 (2), 
mean a payment to be made annually in 
respect of the expenditure of the particular 
year, not a fixed sum to be arrived at by 
taking the average expenditure over a series 
of years. 

AnnotcUione : — As to (1) Consd. Manchester Corpn. v, Auden- 
sbaw V. C. & Deuton U. C., U928] Cb. 763. Apld. Reigate 
Corpn. V. Surrey County Council, [1928] Oh. 359. 

66. Add. Annotations : — As to (1) Consd. Reigate 
Corpn. V. Surrey County Council, [1928] Ch. 
359. As to (4) Consd. Nicholson v. Southern 
Ry. Co. & Sutton & Cheam Urban District 
Council, [1935] 1 K. B. 588. 

79. Add. Annotation : — Refd. Howard -Flanders 
V. Maldon C/orpn. (1926), 135 L. T. 0. 

91a. Not confined to public highway.] . 

the word “ street ” even in I^ondon does not 
necessarily mean a public highway. — R aiines 
V. Cadogan Developments, Ltd., [1930] 1 
Ch. 479 ; 99 L. J. Ch. 274 ; 112 L. T. 620. 

97. Add. Annotatiort : — Refd. Postmastci-lieriej'al 
V. Birmingham Corpn., fl930| I iv. B. 0(). 

137. Add. Annotation: — Apld. A.-G. & Public 
Trustee v. Woolwich Metropolitan Borough 
Council (1929), 93 J. P. 173. 


PART I. SECT 1. SUB-SEOT. 1. 

10 1. Onet a highway always a high- 
way.]— A highway once laid out & 
recorded, the publlo acquire permanent 
rights In it, which are unaflected by 
non -user. — leBlanc v. Saulnieti, 
[1934] 4 D. h. R. 109 8 M. P. R. 20.— 

CAN. 


PART I. SECT. 1, SUB-SECT. 3. 

45 i. Cul-de-sac.] — Scavon^ng may 
ot be sufficient evidence that a cue- 
e-$ac is a public highway. --^J atin' 
IRANATH BAKAT V. UaLCU^A 

1930), I. L. R. 58 Calc. 1124.— IN0. 
PART I. SECT. 1, SUB-SECT. 4. 
sk. Beligious proce 83 i<m.]—ThoT 0 is 

15 


a rifflit in every community to take 
a relisrloiiH procession, with its appro- 
priate ob8ervan(‘eB, along a highway. 
This is an inherent right & does not 
depend on the proof of any oustofi or 
long -established practice. — MUiIAM- 
MAD .lALiL Khan v. Ram NA'ra Khan 
(1930), I. L. R. 43 AlL—mD. 
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187ft, ,] — A.-G. & FtJBUO Teusteh 

V . Woolwich Metropolitan Bobohoh 
Council, No. 061a, post, 

146, Add, Annotation : — Apld, A.-G. & Public 
Trustee v, Woolwich Metropolitan Borough 
Council (1029), 93 J. P. 173. 

164a. Whether public highway — Claim of dedica- 
tion.] — Pltfs. claimed a declaration that a 
way over deft/s land was a public highway 
for vehicular traffic up to a certain point 
& for foot traffic from that point to Oock- 
ington Church on the ground that dedication 
should be presumed from evidence of un- 
interrupted use by the public throughout 
living memory & from evidence of reputation. 
The church was surrounded by deft.'s 
grounds, &, apart from a private path from 
his grounds, there was no access to the 
church except by the way in question, 
IJeft. admitted that there was a church way 
for parishioners along the way, but he denied 
that there was any public right of way. 
Since 1774 the title to the property had been 
such that thejowners could, if so minded, have 
dedicated the way to the public. The free- 
hold of the church was in the incumbent it 
had fulfilled all the functions of a parish • 


church, but na«person had a right to enter it 
without the permission of the vicar & church- 
wardens when it was not open for Divine 
service. The ct. found that apart from 
parishioners comparatively few persons had 
visited the church until abotit 1890, but 
since the War large numbers of persons 
had done so by the way in question ^ no 
one had ever been turned bock. Owing 
to the increased use of the way notices were 
put up that visitors must keep to the path 
& not pick the flowers & that there would be 
no admission through the gate after 6 p.m. 
There was also a notice No thoroughfare 
except to the church.'" In 1923 annoyance 
from visitors began & the gate was ordered 
to be locked after dusk, but no complaint 
was ever made, though some persons were 
actually prevented from going along the way 
to the church : — Held : on the evidence, the 
use of the way could properly bo explained 
as having taken place by permission, So there 
was no reason why the ct. should presume 
from that use dedication to the public, & 
therefore the action faded. — A.-G. v, Mal- 
LOCK (1931), 146 L. T. 344 ; 48 T. L, H. 107 ; 
30 L. G. R. 141. 


Part II. — Highway Statutes, Areas and Authorities. 

Sect. 2.— HIGHWAY AREAS AND AUTHORITIES (p. 279). 

See, now. Local Government Act, 1929 (c. 17), 88. 29-45. 


Part III. — Origin and Proof of Highways. 


177. Add, Annotations: — As to (2) Consd. Williams- 
Ellis V , epbb, [1935] 1 K. B. 310. Refd. 
Merstham Manor, Ltd. v. Coulsdon So Pxirley 
Urban District Council, [1937] 2 K. B. 77. 

178, Add, Annotations : — As to (2) Retd. Stoney v. 
Eastbourne R. D. C. So Devonshire (1925). 90 

J, P. 133; Williams-Ellis v. Cobb, [1935] 1 

K. B. 310. 

181. Add, Annotation: — As to (2) Refd. Williams- 
Ellis V. Cobb, [1935] 1 K, B. 810. 

187. Add, Annotations : — Refd. Stoney v, East- 
bourne R. D. 0, So Devonshire (1925). 90 

J, P, 67; Williams-Ellis r, Cobb, [3935] 1 

K. B. 310, 

189. Add, Annotations : — As to (1) Consd. A.-G. v. 
Tasker (1928), 92 J. P. 167 ; A.-G. v. Man 
Chester Corpn. (1930), 46 T. L. R. 629. FoUd. 
Williams-Ellis v, Cobb. [1935] 1 K. B. 310. 
As to (2) Consd. Merstham Manor, Ltd. v. 


Coulsdon & Purley Urban District Council, 
[1937] 2 K. B. 77. 

194. Add, Annotations : — As to {1) Consd. A.-G. v, 
Manchester Corpn., [1931] 1 Ch. 254. As 
to (2) Consd. Williams-Ellis v. Cobb, [1936] 1 
K, B. 310. Refd. A.-G. v, Mallock (1931), 48 
T. L. R, 107 ; Merstham Manor, Ltd. v. 
Coulsdon & Purley Urban District Council, 
[1937] 2 K. B. 77. 

196. Add, Annotation : — As to (2) Refd. Layzell v, 
Thompsoq (1926), 43 T. L, R. 68. 

201a. No legal presumption from long user.] — 
Williams-Ellis w. Cobb, No. 52a, ante, 

212. After this case add 

Erection of notices.] — See Rights of Way 
Act, 1932 (c, 46), 8, 1 (3). 

216. Add, Annotations : — Consd. Stoney v, East- 
bourne B. D. C. So Devonshire (1925). 90 

J. P. 133 ; Williams-Ellis v, Cobb, [1935] 1 

K. B. 810, 


PART 1. SECT. 5, SUB-SECT, 1. 

si. Street declared residmHdl — Effect,] 
^Once a street has been declared 
residential by the municipality under 
Ontario Municipal Act the owner of a 
building thereon may not oondnot an 
undertaking business on the premises. 
— St. Cathabikes v. Huts®, fl935] 4 
D. L. R. 732; revsd,, 11936) 2 D. L, R. 
453.~*-CAN. 


PART I. S9CT. 6. SUB-SECT. 2, 

tft. By Oovemment survey — Prevails 


against previous possession ,] — Mount- 
JOT V, It. (1861), I E. & A. 439.— CAN 

PART III. SECT. 1. 

r i. A — Point Abino 

Ass’n, V, Bkrtib township, (1927) 
4 D. L. R. 608 ; 61 O. L. R. 120 : nffd,, 
1928) 9 D. L. R. 81 ; 61 O. L. R. 610. 
—CAN. 

PART III. SECT. 2, SUB-SECT. 2. 

906 vl, — — Crown paienU imtrd in 
acoordmee with plan showing highwii^,) 


— Edmonton Town v. Brown & 
Curry (l 893), 1 Terr. L. H. 464.~~CAN. 

206 vll. .) — Re PETKB8, [19313 

8 D. L. R. 89.— CAN. 

PART lU. SE0T,.2. SUB-SECT. 

218 11. .)--Beld: no 

presumption of dedioatlou'^from user 
by the public oould.^ made against an 
owner who was In fimt out of possesion 
or control ; to Justify such presumption 
it must be shown that thei^ was some 
period during whioh the owner could 
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2t9t Add. AnTtotaUom: — As to (1) Reld.Stoiteyt). 

B. 0. &; Devonshire (1926). 96 
L. J. Oh. 312 ; WilHams-EUis v. Oobb, [1936] 
1 K. B. 810. 

236. Add, Annotation : — As to (1) Oonsd. Symes 
& Jaywick Assocn. Properties, Ltd. v, Essex 
Bivers Catchment Board, [1936] 2 AH E. R. 
651. 

247a* — w- Land in settlement during living 
memory.] — ^Wuxiams-Elus v. Cobb, No. 62a, 
ante, 

261. CUationa : — ^Por “L. R. 3 Exch. 316’* read 
L. R. 2 Exoh. 310.” 

Add, Annotations: — As to (1) Consd. Stoaey 
V. Eastbourne R. D. C. &> Devonshire (1925). 
90 J, P. 133 ; Williams- Ellis v, Oobb, [1035] 
1 K. B. 310. As to (2) Refd, Dee Con- 
servancy Board v, McConnell, [1928] 2 K. B. 
169 ; Blnndy, Clark & Co. v, London & 
North Eastern Railway (1931), 100 L. J. 
K. B. 401. Generally, Refd. Stoney v, East- 
bourne R, D. C. & Devonshire (1925), 90 
J. P. 67. 

256. Add, Annotation : — As to (2) Consd. Williams- 
Ellis V, Oobb, [1935] 1 K. B. 310. 

263a. .] — Where nothing is known about a 

way except that it is used, the origin of the 
way is to be found in the user ; & in such a 
case the user raises a legal presumption of 
dedication. 

Upon proof that a path had been used 
by the public on foot & on horseback as of 
right during the period of living memory & 
that such right was reputed to exist there- 
tofore back to the early part of last century : 
— Held : the path was dedicated to the public 
as a bridleway at or about the commencement 
of, or prior to the commencement of, last 
century. — A,-G. v. Tasker (1928), 92 J. P. 
167. 

266. Add, Annotation : — Refd. Merstham Manor, 
Ltd. V. Ooulsdon & Purley Urban District 
CouncH, [1937] 2 K. B. 77. 

270. Add, Annotation : — Refd. Williams-Ellis v, 
Cobb, [1935] 1 K. B. 310. 

270a. Motive of user immaterial.] — Hue v . 
Whiteley, No. 298a, post: 

274a. Reputed to exist for over one hundred 

years.] — A.-G. v. Tasker, No. 263a, ante, 

278. After this case add 

Statutory periods.] — See Rights of Way Act, 
1932 (c. 45), s. 1 (1), (2). 


278a. “ Actual enjoyment.”]— The public 

had for forty years used a roadway at C. Aj, 
though there was some evidence of people 
being stopped or turned away, it was clear 
that in the majority of cases it had been used 
as a pubUc highway without challenge. The 
owner had acquiesced in its inclusion in a 
town planning scheme as a public highway. 
No notice had been placed upon the way or 
served upon the local authority. No fence 
or gate had been erected to pj*event its use 
before the end of 1934, & it was the removal of 
a fence or gateway then erected that was 
complained of in this case as an act of tres- 
pass ; — Held: (1) upon the evidence, the 
roadway had been dedicated & used as a 
public highway ; (2) “ actually enjoyed by 
the public as of right ” in Rights of Way Act, 
1932 (c. 45), s. 1 (1), means actually enjoyed 
by the public as of right, & the exercise of 
such right has been actually suffered by the 
owner for the period of 20 years ; (3) “ as 
of right ” in the same sub-sect, means in the 
exercise of a right vested in the public & not 
by permission of the owner from time to time 
given ; (4) “ without interruption ” in the 
same sub-sect, means without actual & 
physical stopping of the enjoyment of the 
right ; (5) defts. were entitled under Public 
Authorities Protection Act, 1893 (c. 61), 
s. 1 (6), to costs to be taxed between solr. & 
client.— Merstham Manor, Ltd. v, Couls- 
DON & Purley Urban District Council, 
I193712K.B.77; [1930] 2 All E. R. 422 ; 106 
L. J. K. B. 603 ; 100 J. P. 381 ; 62 T. L. R. 
516 ; 80 Sol. Jo. 615 ; 31 L. G. R. 356. 

278b. “As of right.”] — ^M erstham Manor, 

Ltd. V, CouLSDON PuRiiEY Urban Dis- 
trict Council, No. 278a, ante, 

278c. — — “ Without Interruption.”] — Merstham 
Manor, Ltd. v, Coulsdon & Purley Urban 
District Councu>., No. 278a, ante, 

285, Add. Annotations : — As to (1) Dlstd. Hue v, 
Whitelqy, [1929] 1 Ch. 440. Refd. Stoney v, 
Eastbourne R. C. & Devonshire (1926), 95 
L. J. Ch. 312 ; A.-G. v. Mallock (1931), 48 
T. L. R. 107 ; Williams-Ellis v, Cobb, [1935] 
1 K. B. 310. As to (2) Consd. Trafford v. 
Thrower (1929), 45 T. L. R. 502. 

298. Add, Annotations : — As to (2) Refd. Williams- 
Ellis V, Cobb, [1936] 1 K, B. 310. Generally, 
Refd. Boultwood v, Paignton U. D. C. (1928), 
92 J. P. 98. 


have taken action to exclude the public. 
— ^A.-O. V, DlTNaJDIN, 11929J N. Z. L. R. 
261.— N.Z, 


PART m. SECT. 2, SUB-SECT. 4.-- 
B. (a). 

257 jd. -.1— In an action of 

trcspaiM. deft, allowed a public right of 
way aoroas pltfs.* land : — Held : the 
evidence as to tmlntemiPtod public 
uftor of the alleged road for a period 
coextonelve with the memory of wit- 
nesses, along with other circumstances 
In evidence, Justified a finding of docUoa- 
tion.— EmTON V. Creblman, [1931] 
8. 0. U, 221 ; I n. L. R. 733 ; aifo., 
tl930] 4 D. L. n. 43.— CAN. 


PART HI. SECT. 2. TSUB-SECT. 4.- 
B. (0). 

td. jCatie le$8 than prescribed minim/um 
wtM of private atreets^No dedication 


inferred,] — Cxrprt Import C5o„ Ltb. 
V, Beath & Co., Ltd., [1927) N, Z. 
L. R. 37.— N.Z. 

sf. Track leading to foreshore ,] — ^A 
proprietor, who owmed tbo foreshore 
ex adverao of his lands, brought an 
action of declarator that there existed 
no right of way over a track about a 
quarter of a mile in length loading 
from a public road to the foreshores 
The track was held to have been part 
of a road extending to the foreshoni 
which became a public road in 1819. 
but which ceased to be maintained at 
public expense in 1 836. It was Proved 
that from 1865 to 1934, when the 
proprietor first attempted to close the 
track, It. had been used by the public 
as an access to the toroshore tor tne 
* ^ athii»g & recreation. The 


been at one time a public roiui. the 
foreshore at its termliiUH had acQui7H‘d 
the character of a public i>]a(c wni(di 
it had never lost; & furl luu* that, 
even if it w»ih not esteldishcd that thi'i 
track had over been part of a puhJio 
road, tbo resort by the \tuhhv to the 
foreshore for recreation had in/nlc tne 
foreshore a public place prioT' to 18.14, 
when the rin^scriptivci period he^an . 
(2) the extent of the putilie use of the 
track througiioiit the preseriptive 
t>eriod vva.s consistent, not with 
tolerance by the ])roprietor, hut with 
the assertion of a right by the 

^’^Ophiion, prr Lord Honoriefp, that 
a inihlic road could not lose its 
chu racier os such merely by failure pn 
t,h(i part of the road authority to 
inaiutain it & without resort by em 
to the statutory procedure for closing 
...—Bute (Marquis) v, M'Kirdy & 
M'Miixan, [1937] 8. 0. 93.— SCOT. 
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298a. Paths JoinliiK existing high- 

ways.] — Evidence of long public user, as of 
right, of e* pathway or roadway for the 
purpose of passing from one public place to 
another, is not the less ground for inferring 
dedication because recreation may have 
been the sole motive of. such user. 

H. & W. were neighbouring freeholders, & 
the sites of their properties originally formed 
part of the D. estate. The property of H. 
was ormnally let on a long lease in 1878 
to one G., together with a right of way over 
a rough road, of the nature or a timber road, 
leading up from the London Hoad towards 
the property Sc past the property to Box 
Hill, In 1916 H. acquired the freehold of 
the property, & took a conveyance of the 
roadway in 1924. W., without the consent 

of H., opened a small gate for pedestrians in 
the boundary fence. In the action H. 
claimed a declaration that he was the free- 
holder of the said roadway & an injunction 
to restrain W. from trespassing thereon. 
Evidence was given of public user between 
Box Hill Sc the London Road for purposes 
of pleasure : — Held : the evidence of public 
user led to a presumption that the land had 
been dedicated, & that the motive of such 
user was irrelevant.— Htns v. Whiteley, 
[1929] I Oh. 440 ; 98 L. J. Ch. 227 ; 140 
L. T. 531. 

310a. .] — A local authority acquired, in 1875, 

an area of land under its Act, in accordance 
with which it laid out streets Sc made im- 
provements in the area. But a plot of land 
included in the area was practically neglected 
for sixteen years. Sc was then handed over to 
the local authority’s Parks Committee for 
use as an open space Sc was drained Sc 
gravelled. Later, a fountain & certain 
structures were erected on the plot. Sc the 
public used the plot freely Sc continuously. 
In or about 1928 the local authority wished 
to build a tuberculosis dispensary Sc offices 
on the plot, Sc the Minister of Health approved 
its appropriation for that purpose. In an 
action by the Attorney-General on relation 
for an injunction to restrain the local 
authority from building so as to interfere 
with the right of user & enjoyment of the 
plot by the public : — Held : the public had 
not acquired by user a public right of way 
over the plot ; the public rights over the 
plot were general Sc to some extent pre- 
carious, Sc could be destroyed under Public 
Health Acts (Amendment) Act, 1907 (c. 63), 
8. 95. — A.-G. V. Manchbsteb Oorpn., [19311 
1 Ch. 254 ; 100 L. J. Ch. 33 ; 144 L. T. 112 ; 
40 T. L. R. 029 ; 28 L. G. R. 634. 

jT^tation : — ^Refd. Williams -Ellis v. Cobb, [1935] 1 K. B. 

811a. Faotpatb along sea cliff.]— Where there was 
evidence of the uaer by the public of a 
footpath tdong a sea cliff for some distance 
when its direction continued on a line slanting 
inland, Sc during the course of some twenty 


years, owing to erosion by the sea, the foot- 
path so used had receded about twenty or 
thirty feet inland, though the ot. was always 
alow to infer the dedication of a public right 
of way along a sea cliff, such a dedication 
could be here inferred, having regard to the 
fact that part of the footpath did not run along 
the sea cliff, Sc no objection to its user had 
been made by the owner of the land over 
which the footpath continued after leaving 
the sea cliff. Pltfs. having claimed that 
there was no public right of way over a strip 
of land under a portion of a fence removed 
by defts. : — Held : the public had wandered 
from the original right of way over the land 
of pltfs. when it was in the hands of their 
predecessor in title Sc was derelict, but the 
user of the new way by the public had never 
been acquiesced in, & there had never been 
a dedication of it to the public use, Sc pltfs. 
wore entitled to a declaration that there was 
no such public right of way. — ^Boultwood v. 
Paignton Urban District Council (1928), 
92 J. P. 98. 

313a. Road leading to seashore.] — Williams -Ellis 
V. Cobb, No. 52a, ante, 

322a. User by sufferance.] — Deft, council 

claimed that there was a public footpath 
over pltf.’s park. On a plan attached to 
an inclosure award of 1810 no such public 
footpath was set out, Sc since that time down 
to 1901 the park had been in settlement with 
no one capable of dedicating a right of way 
to the public. The alleged footpath led from 
the public road over part of the carriage 
drive to the hall, Sc then turned off through 
the park, leading to only three farms Sc three 
or four cottages. Sc by its use a distance of 
about sixty-four yards was saved. There 
was no evidence of dedication. Sc the evidence 
of user was by the occupants of the farms Sc 
cottages Sc their friends : — Held : the proof 
of unmterrupted user was no more than evi- 
dence from which the ct, could infer that 
at some time the owner of the soil tad 
dedicated the path to the public of which 
there was no evidence, Sc the evidence of user 
was user by sufferance only since 1816, before 
which no such public footpath was shown to 
exist. — Fenwick v. Huntingdon Rural 
District Council (1928), 92 J, P. 41. 

329a. .] — Boultwood v. Paignton 

Urban District Council, No. 311a, ante. 

333. Add. Annotation : — Refd. Hillen v, I. 0, I. 
(Alkali), Ltd., [1934] 1 K. B. 456. 

355a. .] — The pui'chaser of land sold 

“ subject to rights of way,” after an un- 
suspected right of way had been established 
on behalf of the public, brought an action 
against the venior for breach of the implied 
covenants expressed by his having conveyed 
as ” beneficial owner.” The vendor’s cove- 
nant being qualified, the question turned 
upon whether there had been dedication of 
the right subsequently to 1782, the date of 


PART III. SECT. 2, SUB-SECT. 4.—- 
B. (d). 

817 «. •, I— Where a person has 

ppsso^ry rhrhts over a piece of land, 
^e title to the land being vested In 
Govt., another person may establish 
a right of access to a tomb erooted on 
snoh iemd Sc to worship there, Suoh 
a right must have been openly enjoyed 


without leave, stealth, or force for a 
length ot time which suggests originally 
an agreement or usage that has become 
a customary law of the place in respect 
of the persons or things In which It Is 
oonoerued. But the establishment of 
such right only does not Include the 
right to erect substantial structures 
over Sc round the tomb which would 
bo an Infringement of the possessory 

18 


rights of Its owner. — DAWSoy 
Rotjuae Zamani Begum (Prinoi 
(1928). I. L. R. 6 Ran. 466.—- IND. 

PART III. SECT. 2, SUB-SECT. 4.— 

^ U (•). 

se, RigM to ohetrucl — Locus in quo 
conveyed wUh adjoining property ,] — 
Lbart V. Armstrong (i860), 12 

N. B. R. (1 Han.) 22.— CAN. 



the last purchase for value by those through 
whom the vendor claimed. Pltf. produced 
two tithe maps, made respectively in 1802 & 
1840, in neither of which was the right of 
way marked : — Held : the tithe maps were 
made for a special purpose, & not for the pur- 
pose of showing public or private rights other 
than as regards tithe ; they wore not, there- 
fore, primd facie evidence enabling pltf. to 
contend that the dedication was at a subse- 
quent date, so as to shift upon deft, the onus 
of proving that the dedication was prior to 
1782. — Stone Y v, Eastbourne Bural 
Council, [1927] 1 Ch. 367 ; 9,5 L. J. Oh. 312 ; 
136 L. T. 281 ; 90 J. P. 173 ; 70 Sol. Jo. 690 ; 
24 L. G. R. 338, O. A 

Anfiotation : — Consd. WlUiama-Ellis v. Cobb, [1935] 1 K. B- 
310. 

355b. ,] — A tithe map & award produced 

from the proper custody may, in cases in 
which the question is whether a highway was 
dedicated to the public before or after 
M^. 20, 1836, be used in conjunction with 
evidence of uninterrupted public user 
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throughout living memory as evidence, 
(1) that there was at the date of the award 
a carriage-way along the line shown on the 
map, (2) of reputation that the way so 
shown had by the date of the award been 
dedicated to the public. — A.-G. (Pkvers- 
ham’8 (Earl) Trustees) v. Stokeslby 
Bubal District Council (1928), 26 L. G. B. 
440. 

356. Add. Annotation -Refd. Layzell v. Thomp- 
son (1927), 137 L. T. 106 

357. After this case add : — 

Deposited with council. Bights of 
Way Act, 1932 (c. 45), s. 1 (4). 

361. Add. Annotation: — As to (1) Distd. Great 
Wcjstem By. t?, Monmouthshire County 
OouncU (1929), 94 J. P. 6. 

390a. Persons going tb church.]— A.-G. v. 

Mallock, No. 164a, ante. 

407. Add. Annotations : — Consd. Marsliall v. Black- 
pool Oorpn., [1933J 2 K. B. 339. Refd. 
Williams-Ellis v. Cobb, [1935] 1 K. B. 310. 


Part IV. — Width of Highways. 

443a. .] — Stillwell v. New Windsor 476. Add. Amiotation : — Refd. Liddle v. North 

Corpn., No. 616a, post. Riding of Yorkshire County Council, [1934] 

454. Add. Annotation: — Refd. Ilarper v. Haden i61._ 

& Sons (1932), 102 L. J. Ch. 6. 


Part V. — Rights in Connection with Highways. 


486. Add. Annotation : — Refd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

491. Add. Annotation Consd. Liddle v. North 
Biding of Yorkshire County Council, [1931] 
2 K. B. 101. 

492. Add. Annotation: — Consd. Liddle v. North 
Biding of Yorkshii’e County Council, [1934] 
2 K. B. 101. 

494. Add. Annotaiion : — Consd. Liddle v. North 
Biding of Yorkshire County Council, [1934] 
2 K. B. 101. 

496. Add. Annotatioyi : — Consd. Liddle v. North 
Biding of Yorkshire County Council, [1934] 
2 K. B. 101. 

546. Add. Annotation : — Expld. Spillers, Ltd. v. 
Cardiff Assessment Committee & Cardiff 
Revenue Officer, [1931] 2 K. B. 21, 

587. Add. Annotations: — Distd. Curtis v. Geeves 
(1930), 143 L. T. 48. Consd. Marshall v. 
Blackpool Corpn., [1933] 2 K. B. 339. 


588. Add. Annotation : — As to (2) Consd. Grant v. 
Derwent, [1929] 1 Ch. 390. 

597. Add. Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 

601. Add. Annotaiion : — Refd. West Midlands Joint 
Electricity Authority v. Pitt, Minister of 
Transport v. Pitt (1932), 96 J. P. 159. 

605a. .] — Stillwell v. New Windsor 

Corpn., No. 616a, post. 

607. Add. Annotations: — Consd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. Refd. Noble v. Harrison, 
[1920] 2 K. B. 332, 

608. Add. Annotation: — Consd. Port of liondoii 
Authority v, Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

616. Add. Annotations : — Consd. Port of Loudon 
Authority v. Canvey Island Ooitu’s. {1931). 
101 L. J. Ch. 63. Apld. StilUvell Windsor 
Corpn. (1932), 76 Sol. Jo. 433. 
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404 i. Non-ueer by public .] — BrnnsH 
Columbia Hop Go., Ltd. District 
OP KentJ1925] 3 D. L. R, 171 ; [1926] 
2 W. W. R. 31,— CAN. 

PART III. SECT. 3. 

484 i. Complianoe with statutory 
reQuiremerUs — Failure of commissioners 
to file return of layino out — iMvina out 
not invalidated.] — Brown v. MoEjcel 
(1841), 1 Kerr, 311.— CAN, 


_ -R, V. Roy, 

Ex p. Duguknnb, [1931] 4 D. L. R. 
748 ; 3 M. P. R. 104.— CAN. 

8W. Reservation in Crmvv gi'ants,]— 
In ail grants under Public Lands Act , 
R, S. O., 1927. there is reserved to 
the Crown .5 i)er cent, of the lands for 
purposes of roads. — C rane Lumber 
C o. V. Brisson, [1930] 3 D. L. R. 711 : 
O. R. 457.— CAN. 
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I Extent of liahility 
foot 


render the wtty sbio 
Bellino V. Haaulton 
O. L. R. 318.— CAN, 


for vehicles. — 
City (1902), 3 
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si, .] — Hasan «. 

Zaman (1924), 41 T. L. R, 88.— IND. 
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616a* Trees.J^As owner of a house at C., 

which was bounded on the west A north by 
public hi^ways known as Mill lane & St. 
Andrew’s Road respectively, pltf. claimed the 
property in certain polled lime trees, proved 
to be about 110 years old, standing along the 
edge of the footpaths on the eastern & 
southern sides of those two highways. 
Pltf. having refused to comply with defts.* 
notice to remove the trees on the ground that 
they were dangerous & obstructions to traffic 
& defts. having, in consequence of her refusal, 
themselves removed three of the trees in St. 
Andrew’s Road, pltf. brought tins action, by 
which she claimed an injunction to restrain 
defts. from removing the remaining trees 
& for certain other relief. She claimed that 
the trees had been planted before the dedica- 
tion of the roa(te as public highways, & that 
there had been excepted from such dedication 
the portions of the roads in which the trees 
were planted. There was no evidence of 
such restricted dedication as pltf. asserted, 
but, on the contrary, evidence that the trees 
in both roads were planted in areas over 
which, as ancient highways, the public had 
rights of passage. It was proved that some 
of the trees were, through disease & decay, 
so unstable as to be an immediate danger to 
the public & a nuisance to the highway, 
that others tlireatened to become a similar 
danger at short notice, & that the rest, includ- 
ing the three trees which defts. had removed, 
were a danger to traiTic A a nuisance. On 
Aug. 16, 1920, the boundary of the borough 
of New Windsor was altered so as to include 
the parish of C. (Without), A it was admitted 
that the two roads wore highways repairable 
by the inhabitants at large ; — field : (1) the 
roads were ancient highways upon which, 
after dedication to the public use, the trees 
were planted ; (2) even assuming pltf. had 
property in the trees, defts. as to those trees 
which had been proved to be a nuisance t^o 
the highway, had not merely a right but a 
duty to remove them, as the remaining 
trees, they were entitled to remove them 
as being obstructions to the rights of the 
public over the entire width of the roads, 
which were not limited to the use of the 
carriageways ; t3) the trees, as being parts 
of the “ streets ” or as produce of the soil 


thereof, vested under I^ublie Health Act, 
1876, in A came uhder the contirol of defts. 
as th€v highway authority, with the result 
that pltf. was not in a position to complain, 
A her action failed. — Sm^LWEiIX v. New 
Windsor Cokpn., [1932] 2 Oh. 166 ; 101 
L. J. Ch. 342; 147 L. T. 806 ; 76 Sol. Jo. 438 ; 
30 L. G. R. 477. 

618. Add. Annotations ApW. A.-G. v. Hornsey 
B. 0. (1926), 43 T. L, R. 92. Consd. Port of 
London Authority v. Oanvey Island Oomrs. 
(1931), 101 L. J. Oh. 63. Retd. Grant v. 
Derwent, [1929] 1 Oh. 890. 

626a. Road built upon open arches.] — The vesting 
of a highway in a local authority as highway 
authority ihcludes, in addition to the surface 
of the road, the area of user,” i.e., so much 
of the soil A sub-structure as is necessary 
to enable the authority to perform its 
statutory duties of repair A maintenance of 
the highway. In a case where a public 
carriage road was built upon a raised viaduct 
resting upon open arches A descending to the 
ground level upon embankments : — Held : 
(1) vesting of the road included {a) the whole 
masonry A structure of the viaduct, together 
with such soil as it actually occupied, (6) the 
soil of the embankments; but* not (c) the 
soil lying beneath A between the arches of 
the viaduct. The local authority, however, 
was entitled to a right of access to the latter 
at all times for the purpose of inspection A 
maintenance ; (2) such right of access was 
not forfeited by laches or acquiescence on 
tlie part of the local authority where it was 
necessary to enable such authority to per- 
form its statutory duties. — Hertfordshire 
County Council v. Lea Sand, Ltd. (1933), 
98 J. P. 109 ; 32 L. G. R. 279. 

627. Add. Annotation: — Consd. Port oL Ix)ndon 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

634. Add, Annoiaiions : — Consd. Marshall v. Black- 
pool Corpn. (1932), 102 L. J. K. B. 91. Refd. 
Fresh Wharf, I^td. v. Nicholson’s Wharves, 
Ltd. (1935), 79 Sol. Jo. 479. 

637. Add. Annotation : — Mentd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
A Sons (No. 2) (1920), 04 J. P. 10. 

641a. .} — Applt. was convicted of driving 

a motor car across the pavement in Tbread- 


PART V. SECT. 2, SUB-SECT, 8, 

616 iv. .]~In the United Pro- 

vinces all public Btroete are vested in 
the municipality by statute. The 
Municipal Board sanctioned the 
erf^ction of a portico resting: upon 
pillars standing on the footpath . Pltf. , 
who wa-s. subject to the statutory 
rights of the municipality, t,be owner 
of the soil of the highway, claimed a 
mandatory injunction ordering its 
demolition Sc damages, basing his 
action upon a trespass tb his property 
in the land : — jffeld : although the 
municipality under the statute took 
on^ a restricted interest in the street 
Sufficient to sofe^^rd Its use as a 
highway, they had power to sanction 
the erection of the portico, Sc pltf. 
had no right of action in trespass. 
The ct. expressed no opinion as to 
pltf. 8 right to complain of the portico 
08 a nuisance in a properly constituted 
action. — Sewai Jaipuii v. Abjun Lal, 
n9»7] 4 B. R. 5 ; 81 Sol. Jo. 763, 

Jr. O.—— IND, 

n 1 . Under Town Planning ^ Develoj}"- 
meni Act, 1920.}— A piece of land, 
oonaprlalng about 14^000 aoree, situated 


In a farming dlatrlct. within the 
boundaries of a district council area, 
was subdivided by the o\nier into 
twelve lot‘ 1 . A plan was deposited 
in the Lands Titles Registration Office, 
Sc showed certain private roads which 
were mjtrked ** private mad« to be 
vested in ” the owner //cW ; ibe 
fee-siinplo of these roads did not 
vest by virtue of Town Planning Sc 
Development Act, 1920, In the district 
council. — Loxton Disteict Council 
r. Bruce. (19271 8. A. 8. K. 463.— 


PART V. SECT. 8, SUB-SECT. 1. 

636 i. From any part of land. )- 

Where land is descrlMd In a grant a 
abutting on a road the grange ma 
opmo upon the road from any part t 
the premises Sc the grantor is estoppei 
from denying the existence of th 
^ad . — UAJLnomiE Land Co., Ltd. t 
Bearoe (1933), 6 M. P. R. 399.— OAJS 
•d. Interference with right Paa 
e^ers waiting for cars— A^insonee. p- 
BunuKR V. Nova Sootia L. A P, Co. 

b. R. 680 ; I M. P. R, 407 


•0. Effect of Municipal Act, R.S.O 
1027.1 — At common law an owner of 
land was entitled to access to an 
adjoining public highway at any point 
at which his land actually touched 
such highway, for any kind of traffic 
which was necessary for the reasonable 
enjoyment of his premises & which 
would not, as ho proposed to conduct 
It, cause a substantial nuisance, A 
municipal authority, in the absence 
of on express right to the contrary» was 
not entitled to deprive him of the full 
enjoyment of such right. But in 
Ontario Municipal Act, K. S. O., 1927, 
& Local Improvement Act, R. S. O,, 
1927, have created an Intorferenoe with 
such common law rights.— Toronto 
Transportation Commission v. Swan- 
sea Village Oorpn., [1936] a. C, R. 
455 ; 3 D. L. R. 6l9.— CAN. 

sf. Extent of right .] — An adjoining 
landowner cannot compel a muni- 
cipality to permit a change in the level 
of the sidewalk in front of his land to 
make It suitable for the purpose for 
which he proposes to use his land. — 
T. T. O. V. Swansea, [19361 3 D. L, R. 
619.— CAN. 
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Str^, contrary to City Police Act, i 
1^9 (o. xciv.), 8. 36 (7), which provides thcd^, 
Every pergK)ii who shall . . , draw or drive 
any cart or carriage . , . so that it can stand 
across or upon any footway/* shall be guilty 
of an offence. Xle drove across the pave- 
ment into a courtyard forming part of the 
premises of the National Provincial Bank, 
there being no evidence of any other ?T»«=NRn« 
of access to the courtyard from the highway. 
The footway was not constructed to allow 
of vehicular traffic crossing itr & there was a 
kerb six inches high. There wore no pedes- 
trians on the footway at the time, & the 
right of passage by the public was not inter- 
fered with. Applt. was an employee of the 
bank authorised to drive the car into the 
courtyard. There was no evidence either 
as to the ownership of the footway or of any 
prior user of the courtyard for vehicular 
traffic : — Held : since access to the court- 
yard by vehicles was not shown to be 
essential to any user of the premises, the 
magistrate was entitled to convict. — Curtis 
r. Gbeves (1930), 143 L. T. 48; 94 J. P. 
71 ; 46 T. L. R. 187 ; 28 L. G. R. 103 ; 29 
Oox, O, C. 126, D. 0. 

Annotation : — Consd. Marahall v, Blackpool Oorpn., [19331 
2 K. B. 339. 


642a. Construction of communication for 

vehicles — Effect of local Act.] — ^By sect. 62 
of the Blackpool Improvement Act, 1879 ; 
“ Every person desirous of forming a com- 
munication for horses or vehicles across any 
footpath so as to afford access to any premises 
from a street shall first submit to the corpn. 
a plan of the proposed communication, show- 
ing where it will cut the footpath, & what 
provision (if any) is made for kerbing & for 
a paved crossing, & the dimensions & 
gradients of the necessary works, & after 
having obtained the sanction of the corpn. 
mav execute the works at his own expense 
under the supervision Sc to the satisfaction 
of the surveyor, & not otherwise, & if any 
person drives or permits or causes to be 
driven any horse or vehicle across any foot- 
way unless & until such a commun cation as 
aforesaid has been so made he shall be liable 
to a penalty not exceeding five pounds." 

Appits., proprietors of motor coaches, were 
owners of land bounded by a wall & abutting 
upon a street which wiis partly a footpath & 
partly a carriage-way. The footpath ran 
along the wall, & the carriage-way ran along 
the footpath. Applte., being minded to 
open a passage for vehicles from their land 
across the footpath & so into the carriage- 
way, submitted to resps. a plan of the pro- 
posed works in accordance with the above 
enactment, & applied to them to sanction 
the works. Reaps, found no fault with the 
proposed works as works, but they refused 
to sanction them, having ^gard to the safety 
of the jpublic & the convenience of pedestrians 
& vehicular traffic which might use the high- 
way : — Held : resps. were not authorised by 
the above sect, to take these matters intc 
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consideration In deciding whether to giVa 
their sanction to the proposed works ; tor 
the owner of land adjoining a highway has at 
common law a right of access to any part of 
the highway unless some statute has deprived 
him of the right, which sect. 02 of the Black- 
pool Improvement Act, 1879, did not pur- 
port to do. — Marshall v. Blacicpool Corpn., 
11935] A. 0. 10 ; 103 L. .T. K. B. 560 ; 151 
L. T. 280 ; 98 J. P. 370 : 50 T. I.. R, 483 ; 
78 Sol. Jo. 488 ; 32 1.. G. R. 329, H. L. 


645a. Restriction on development — Compensation.] 

Melksham Uhran District Coitncil v. 
Wiltshire County Ooungjc, [1937] 4 All 
E. K. 112, D. C. 


648. Add. Annotation Refd. Fresh Wharf, Ltd. 
V. Nicholson’s Wharves, Ltd. (1935), 79 Sol. 
Jo. 479. 


651. Add. Annotation As to (1) Rofd. Howard- 
Plandersu. Maldon Corpn. (1920), 135 L. T. (5. 

657. Add. Annotation : — As to (2) Consd. Howard- 
Flanders v. Maldon Corpn. (1926), 135 L. T. 6. 

661. Add. Annotation : — Dbtd. Witham Outfall 
Board v. Boston Corpn. (1920), 130 L. T. 750. 

664. Add. Annotation : — As to (2) Refd, Harper 
V. Haden&Sons, Ltd. (1932), 102 L. J. Ch. 0. 

665. Add. AnnotcUioti : — Apld. Holt Bros. & 
Whitford v. Ax bridge Rural District Council 
(1931), 95 J. P. 87. 

676. After this case add “ Grant void for 

uncertainty.] — See Constitutional Law, 
Vol. XL, p. 504, No. 037.’* 

756. Add. Annotation : — Apld. Powell Lane Manu- 
facturing Co. V. Putnam (1928), [1931] 2 
K. B. 305, n. 


757, Add. Annotation : — Consd. Race v. Post- 
master-General (1932), 146 L. T. 489. 

779a. Use of competing bridge.] — A statutory 

CO., formed for the purpose of building a bridge 
across the river Derwent, were empowered 
by their Act of Parliament to exact tolls 
from persons using the bridge, & the Act 
further provided that it should not be lawful 
for any person for hire or recompense to 
convey any other person, carriage, article or 
thing aci*oss the Derwent within one mile 
of the said bridge, with intent to evade pay- 
ment of tolls. Another bridge was built 
by a local authority within one mile of the 
co.’s bridge, & a co. owning motor omnibuses 
made use of the new bridge for the purpose 
of convoying passengers Sc goods across the 
river in motor omnibuses : — Held : the motor 
omnibus co. had not substituted as a means 
of taking persons & articles aemss the river 
some means of conveyance other than the 
co.'s bridge Sc had not, therefoiv', contra- 
vened the provisions of the statute, A: accord- 
ingly the proprietors of the old bridge were 
not entitled to an injunction rostj*ahiing the 
motor omnibus co. fixim conveying passengers 
& goods across the new bridge,— —LorTSOME 
Bridge Co. of Proprietors v. PJast York- 
siiiRE Motor Services, Ltd. (1933), 97 
J. P. 268; 3i L. G, K. 317, 


PART V. SECT. 4. 


r t, .J-— LonoE V, 

Mqnoton, [19361 4 D. L. R. 66 ; 10 
M. P. E. 4b ; 6 P. li. J. (Oan.) 3r.~^AN. 


• I, Orade of tdreet 

towered oausi/no New 

Wb8TS«N8Ter City Oorpn. r. Biua- 
HOUSS (1892), 20 S. O. R, 520.~0AN. 


Q n. Bircet closed by ayrcnacnl 

behueen municipality • <£: railway com- 
pany .} — The closing of a street under 
a iomt agreement betwoon a railway co. 
Sc a municipality wiU entitle an 
adjoining owner to damages. — 
froopRosiert Oo. V. London, [1936] 
4 D. L. R. 302.— OAN. 
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PART V. SECT. 5, SUB-SECT, 1. 

sf. /'moer of IntemaiimaX Bridge 
Com pun u — To regulate cluxrge&.\ — 
Canada Soutiiekn Ry. Co. v. Inti r- 
mational Bridge Co. (1883), 8 App. 
Cas. 723,— CAN. 
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Part VI.— Repair of Highways. 


786a* Increased burden ot traCBcJ — 

A road was constructed by pltf, corpn. under 
powers conferred by a private Act of 1875, 
which enacted that the road should be con- 
structed according to a certain specification 
^ that it should thereafter be maintained at 
pltfs/ expense. The road was completed in 
1878 as a waterbound macadamised road in 
accordance with the statutory requirements 
& was fully maintained by them for many 
years, but ultimately it deteriorated o\ving to 
the increase of traffic of a kind unknown in 
1878, & unless resort was had to tar-spraying, 
or to some similar modern expedient, the 
existing traffic would rapidly destroy the 
road: — Held: (1) pltfs. were liable to 
maintain the road in the condition in which 
it was completed in 1878, that liability 
still continued, notwithstanding the change of 
circumstances brought about by the increase 
of traffic ; (2) the obligation to maintain the 
road rested on pltfs. alone. — Manouester 
C oRPN. V. Audenbhaw Urban Council & 
Denton Urban Council, [1928] Oh. 763 ; 97 
L. J. Ch. 276 ; 139 L. T. 609; 92 T, P. 163 ; 
44 T. L, R. 628 ; 72 Sol. Jo. 452 ; 26 L. G. R. 
343, C. A. 

795a. Retuining wall Repair sufficient to support 
highway.] -A. -0. A Tayi.oh A Son, Ltd. 
Todmokdkn Bokough Council, [1937 j 4 
All E. JL r)S<s. 

797. Add, Annotation: — As fo (1) Consd. Reigate 
Oorpn. V, Surrey County Council, [1928] Ch. 
359. 

819. Add, Annotation: — As fo (1) Retd. Palmer 
Crone, [1927] 1 K. B. 804. 

834. Add. Annotation : — As to (1) Refd, Sldlion v. 
Epsom and Ewell Urban District Council, 
[1937] 1 K. H. 112. 

876. Add. Anyioiaiion : — Generally ^ Refd. Stoc.k- 
well V. Southgate Oorpn., [1936] 2 All E. R. 
1343. 


I 945. Add. Awnofofton -Consd. Garnett v, Pratl. 
I [1926] Ch, 897. 

951. Add. Annotation: — ^Apld. A.-G. A Public 
/ Trustee v. Woolwich Metropolitan Borough 
I Council (1029), 9S J, P. 17S, 

— J — Relators were trustees of two 

wills, A as such owned lands abutting upon 
a certain road in the Metropolitan Borough 
of W. By notices dated Peb. 14, 1928, the 
trustees were required to pay to defts. two 
sums amounting to £1,473 11s. 2d., being the 
estimated expenses of making up as a new 
street certain portions of the road upon which 
their lands respectively abutted. The A,-G, 
claimed a declaration that those portions of 
the road were highways repairable by the 
inhabitants at large, A relators as co-pltfs. 
claimed a declaration that those portions of 
the road were not “ new streets within 
Metropolis Management Acts, 1866 A 1862. 
Defts. contended that the road in question 
had not been dedicated to the public before 
Mar. 20, 1836, A was therefore not repairable 
by them. Further, they said that each of 
the portions of the road was in fact A in law 
a “ new street ” within Metropolis Manage- 
ment Acts, & that neither they nor their 
predecessors had at any time taken into 
charge or assumed the maintenance of the 
paving or roadway of the street of which the 
said portions of the road formed part : — 
Held : (1) on the evidence there was nothing 
to show that the road in question was any- 
thing else than a public highway repairable 
by the inhabitants at large. The fact that 
repairs had been done by private owners for 
their own benefit was no evidence of any 
liability on their part to repair rat tone 
tenures ; (2) neither of the portions of road 
in respect of which the claim arose con- 
stituted a “new street” within Metropolis 
Management Acts. — A.-G. & Public Trustee 
V, Woolwich Metropolitan Borough 


882. Add. Annoiaiioji : — Consd. 8tockwell v. South- 
gate Oorpn., [1936] 2 .All E, li. 1343. 

892. Add, Annotations: — As to (1) Apld. A,-G. v. 
Hornsey B. C, (1926), 43 T, L. R. 92. Refd. 
Reigate Corpn. v, Surrey Ooxmty Council 
[1928] Oh, 359. 


Council (1929), 93 J. P. 173 ; 27 L. G. R. 
700. 

997. Add, Annotation —Refd, A.-G. v. Hornsey 
B. C. (1926), 43 T. L. R. 92 
1002a. Walls & roof of tunnel.] — In 1823 a road 
was constructed as a private road by S., on. 


PART VI. SECT. 1. 

789 1. Revsd., 26 A. II. 43. 

789 ii. Every portion of 

road .] — A umolclpality is liable in 
dama^efi for an accident resulting from 
the breach of Its duty to keep ©very 
portion of a road in repair, that Is, in 
a lit condition to be travelled upon. — 
Rjca V, Munioipautv op Mi.nto, 
ri925] 3 D. L. n. 523 ; {19251 2 

W. W. B. 657 ; 35 Man. L. K. 190.— 
CAN. 

789 lii. . 3— Although 

every portion of a pubUo road roust 
be kept in repair by the municipality 
in which the road lies, the driver of a 
very heavy vehicle is not entitled to 
drive It to the extreme edge of a raised 
road built of earth In absolute reliance 
that it will not crumble. — Blaokie v, 
Munioipautv op Minjota, fl925) 4 
B. L. R. 1054; (1925} 3 W. W. R. 
CAN. 

PART VI. SECT. 5, SUB-SECT, 1. 

tg. LddbilUy of viMa^er^V iUage Act, 
jR,S,A, 1922 (c. 109), 8. 38.1 — Before 


a village can be held liable for damage 
1*68 ul ting from a defect In a road, it 
must be shown that the road is within 
one of the classes of roads specified 
in the above sect. — G keenaway t;. 
Oanauian Pacipio Ry. Oo., 11925] 
1 D. L. R. 992 ; [19251 1 W. W. R. 
667 ; 21 Alta. h. R. 331 ; varying, 
[1924] 4 D. h. R. 977 ; [1924] 3 

W. W. R. 498.— CAN. 

sd. Improved road — Under control of 
Minister — LiabilUy of adjoining owners. ] 
— When a municipal corpn. has passed 
a resolution placing under the control 
of the Minister of Roads the main- 
tenance & repairs of an Improved road, 
the costs tnourred by the corpn. are 
levied only on the properties whose 
owners are bound to maintain the road, 
if there la a byelaw then in force to that 
effect, notwithstanding the facts that 
the resolution of the corpn. was adopted 
years after the enactment of the bye- 
law & that the cost of Improvements 
made under the authority of the 
Minister was higher than anticipated 
by the ratepayers, when they petitioned 
for an improved road, & by the byelaw 
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describing the work & imposing the 
expense on certain interttsied land- 
owners. — L anotot V. St. Constant 
Corpn.. [1931] 8 . C. R. 614.— CAN. 

se. Unincorporated police village .] — 
The trustees of an unincorporated 
police village are under no duty to keep 
the sidowalks & highways in repair, & 
they are not therefore liable In damages 
to any one who Is Injured as a result of 
the non -repair of such sidewalks or 
highways. — Brooks v, Whyte. [1934] 
0. R. 55 ; 1 B. L. R. 463.— CAN. 


PART VI. SECT. 6, SUB-SECT, 2. 

§f. Covenant to “ repair **~--Recon‘ 
str action not inclvded.y^Held ; as a 
covenant to repair is not a covenant to 
make a new thing, & Inasmuch as to 
do what the suppliant now required of 
resp. would practically amoimt to 
reconstruction of the whole of said 
wall, such work did uot come within 


the moaning of ** repairs called for 
by the covenant in the contract. — 
St. John City v, R., [19321 3. 0. R. 
537 ; 2 B. L, R. 803 ; affg,, [1931] 
Ex, C. R. 188 .— can. 



through, & under his own land. In order j 
to make the road 8. tunnelled under an 
eneting footpath. In 1923 the road became 
a main road, pltfs., S.’s successors in title to 
the soil through which the tunnel was driven, 
being the road authority. In 1924 it became 
necessary to repair the walls & roof of the 
tunnel ••-—Held ; (1) the walls & roof of the 
tunnel either formed part el the highway or 
were necessary for its maintenance, & the 
costs of their repair were costs within Local 
Govt. Act, 1888 (c. 41), s. 11 (2), towards 
which defts. were bound to make an annual 


VoL XlCVL^-ffighwaw. 

payment; (2) even if S., havlllg fa 
tunnelled under an existing highwny# peCttiXiO 
liable ratiom nocumenii to repair the pait Of 
the tunnelled road under the highway, that 
liability did not descend to pltfs. under Local 
Govt. Act, 1888, 8. 97, because pltfs. werQ4ic>i^ 
only S.’s successors in title but also a high- 
way authority. — Reiqate Corpn. v. Surrey 
County Council, [1928] Ch. 359 ; 97 

L. J. Ch. 168 ; 138 L. T. 691 ; 92 J. P. 46 ; 
44 T. L. R. 308 ; 72 Sol. Jo, 154 ; 26 L. G. R. 
278. 


Part VII. — Enforcement of Duty to Repair. 

1053. Add. Annotation: — Retd. .V.-G. v. Hornsey I 1082. Citations: — For “ 2 8annd.” read “ 2 Wm. 
B. C. (1926), 43 T. L. B. 92. Saund.” For “ 18,5 R. B.” read “ 85 B. B.” 


Part VIII. — Powers, Duties and Liabilities of Highway 

Authorities. 


1146a. — Removal of footway,)— A municipal 
c.orf)n., in exiu-idse of its powers as bigliway 
authority under Public Health Act, 1875 
(c. 55), s. 149, widened a narrow street in the 
town by entirely 1 ‘emoving a raised Ac kerbed 
footway on one side, <fc throwing its site into 
the carriage-way without any notice tx.) or 
consent of the owner of the adjoining house 
& premises, who was also owner of one-half 
of the soil of the n.iad. The owner brought 
an action in the county ct. for a mandatory 
order to restore the footway, & for damages 
for injury to his prupei-ty. It was proved 
that the access to egress from the property 
through doors in a garden wall was rendered 
inconvenient & dangerous by the? removal of 
the footway, & the county ct. judge granted 
a mandatory injunction to defts. to restore 
the footway to a width of 1 ft. less than 


before: — Held: the county ct. judge had 
rightly directed himself in law, & there was 
evidence upon which he was entitled to find 
that the action of defts. in removing the foot- 
way was unreasonable & arbitrary, & it was 
not sufficient for the action to be bond fide ; 
& the order was properly made. — H oward- 
Plandebs V, Maldon Corpn. (1920), 135 
L. T. 6 ; 90 J. P. 97 ; 70 Sol. Jo. 544 ; 24 
L. G. B. 221, C. A. 

Annotation: — Eeid. Symes & Jay wick Association Pro* 
perties, LidL.r. Essex lUvers Catchment Board, [1936 J 2 
AU E. 11. 551. 

1164a. Duty to inspect trees — On private ground 
adjoining highway — Patent danger.] — Mackib 
V. Dumbartonshire County Council, 
WES'fERN District Committee (1927), 71 
Sol. Jo. 710 ; 91 J. P. Jo. 634, H. L. 


PART VII. SECT. 1. 

1006 ii. .] — Re R. v. Lambton 

(Ont.) (1926), 46 Gan. Grim. Gas. 13.~ 

CAN, 

PART VII. SECT. 2, SUB-SECT. 1, 

8k. Not suspended by provision of 
statiUory remedy.] — R. v. Town of 
Paris (1862), 12 C. P. 445.— CAN. 

PART VII. SECT. 2, SUB-SECT. 8.— B. 

1107 1. Neglect to repair after con- 
viction — Writ de nocumento amovendo.] 
— B. V. Portage la Prairie Rural 
Municipality (1905). 2 W. L. R. 141 ; 
10 Gan. Ortm. Cas. 125.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 1. 

b i. .1— Strong v. Akran 

(1913), 28 O. L. R. 106 : 4 O. W. N. 
765 ; 12 n. L, R. 44.— CAN. 

8m, No power to alienate part of old 
road,] — Chappus v. La Salle, [1927] 
3 D. L. B. 764 : 60 O. L, B. 664 ; ojfird.. 
[19281 2 D. L. K. 386 ; 62 0. L. R. 139. 
—CAN. 

PART Vm. SECT. 1» SUB-SECT. 2. 

f 1, 18 Viet. c. 100.1— 

Quebec North Shore Turnpiice 
Road Trustees v. Vezxna (1884), 
Oa«s, Dig. (2nd ed.) 738.-T-CAN. 


PART VIII. SECT. 1, SUB-SECT. 4. 

1164a i. Duty to inspect trees.] — A 
tree planted tn a dty highway fell 
upon a motor oar. The tree had long 
been in a decaying condition : — Held : 
the city corpn., having by bye-law 
assumed the duty of oaring for the trees 
planted upon the highway, wore liable 
for disohargtng that duty negligently. — 
Huestis V. City or Toronto, [1926] 
3 D. L. R. 142 ; 68 O. L. R. 648.— CAN. 


PART VIH. SECT. 1, SUB-SECT. 5. 

0 i. 8. P, Phbasey V. Edmonton 
(Alta.), [1927] 2 W. W. B. 445.— CAN. 

p (p. 389) i. .] — Pltf. slipped & 

fell when walking upon a granolithic 
sidewalk Sc was injured. Bor live or 
six days before tlds occurrence, the 
sidewalk at the point where she foil 
was covered with glare ice & was 
oonsequontly In a slippery & dangerous 
condition. Pltf .*0 injury waa not 
attributable to any lack of care on her 
part. The city authorities had knovp- 
fedgo of the dangerous oonditlon for 
five or six days before the accident & 
made no attempt to remove the 
danger fleW .• the city corpn. wci-o 
guilty of gross negligence '^Jhin 
Consolidated Municipal 
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56 O. L. R. 451 ; revsg., [1924] 2 
D. L. R. 333.— CAN. 


p (p. 389) ii. Dangerous condition 

known to pedestrian .] — Where a person, 
who knows that a sidewalk is In a 
dangerous condition because of a pile 
of slipperj'^ snow thereon, deliberately 
makes use of it, instead of walking 
on the road as he has provionsly done, 
& thereby sustains Injuries, the maxim 
volenti non fit injuria is applicable. — 
Robinson v. Assiniboia Town-, [1927] 
3 D. L. R. 514; [1927] 2 W. VV. K. 
499 ; 21 Sank. L. R. 058.— CAN. 


p (p. 389) iii. [)(’ ttresaiou caused 

by permitting children io use sidewalk 
as slide — Gross negligence, 

V. Pembroke, [1929] 1 V. L. K. IJI. 

CAN. 

- (p. 38P) Iv. Exemption from 

lidhilitg except for gross 

McKek V. Gitv, 11929] 1 

D L. K. 65 ; [1928] 3 W. W. K. 561.- 

CAN. 

r (p. 389) V. Used by children as 

s/wftf.]— Maitland a. 1 >embroke (Out.), 
[1929] 1 IL L. R- 191.— CAN. 

so. Method adojited temporarily 
dangerous — Whether gross negligent 
Where Ice or icy snow covered the 
surface of a sldewiUk In a oitv & the 
method of removing it used by men 



Cases Il9la~l8l8. English anb Empire 

1191a. Ol^struotlon daring construction of 

now road.] — A corpn., in making a new road 
connecting two existing roads in the same 
straight line with a bndge across a ravine 
dividing them, pulled down an old wall which 
^ closed a cul de sac in which one of the roads 
terminated, partly oonstruc^d the new road 
& erected a wooden fence at the end, beyond 
which was the ravine. Plfcf. drove his car 
after dark down a public road leading straight 
into the new road under construction, & not 
seeing the ience in time, which had no red 
lamp or other warning of danger upon it, 
was not watched, drove through it & fell 
with his car into the ravine, sustfldning serious 
personal injury damage to the car ; — 
ffeld ? the corpn* being in occupation of the 
land under construction as a new road, pltf. 
was not a trespasser upon private property, 
but an invitee, to whom they owed a duty 
to warn of any hidden danger ; the unlighted 
fence was in the circumstances a concealed 
trap, &, pltf. not being guilty of contributory 
negligence, defts. were liable to him in 
damages for negligence. — Oldham v. Shef- 
field OoRPN. (1927), 136 L. T. 681 ; 91 J. P. 

69 ; 43 T. L. R. 222 ; 25 L. G. R. 94, C. A. 

Annotation : — Oontd. Ooleshlil v. Manohedter Oorpa., [1928J 
1 K, B. 776. 

1191b. Trench dug In unfinished road.]— 

Defts. in execution of a housing scheme were 
laying out a new road running eastwards 
from a certain highway & closed at its eastern 
end by a quickset hedge. Footpaths had 
already been laid out <fe edged with kerb- 
stones ; houses were being built on the 


Digest Supplement. 

northerri side A heaps of earWi A building 
materials made the footpath on this side 
impassable , the footpath on the south side 
was still unfinished, but was traversable ; 
it was bounded by a fence of wooden posts 
ds bars 5 the middle of the road was Jovelled 
but not metalled ; across it, for la^ng an 
electric cable, defts. had out a trench which 
they left unfenced A by night unlighted. 
They did not ' prevent persons, whether 
intending occupier^ of houses or others, from 
walking down the new road. Pltf. on a 
Sept, evening, while there was still daylight^ 
walked with a companion down the highway 
A into the new road along the southern 
footpath. Through a gap in the fence they 
went across other land occupied by defts. to 
a golf course. They returned somewhat 
hurriedly when it was growing dark, A pltf 
fell into the trench A was injured : — Held : 
the trench being apparent to all, there was 
nothing in the natm'e of a concealed danger 
or trap, A defts were not liable to pltf., who 
was a mere licensee. — Coles hill v. Man- 
chester OoRPN., [1928] 1 K, B. 776 ; 97 
L. J. K. B. 229 ; 138 Lr. T. 537 ; 92 J. P. 
37 ; 44 T. L. R. 268 ; 26 L. G. R. 124, O. A. 

1197. Add. Annotation : — Held. Oldham v. Sheffield 
Oorpn. (1927), 136 L. T. 081. 

1216. Add. Annotation : — Apld. Manchester Corpn. 
u. Audenshaw IT. 0. A Denton U. C., [1928] 
Oh. 127. 

1219. Add, Annotation : — Consd. Bryant v. Marx 
(1932), 48 T. L. R. 624. 


employoa by the city corpn. was ench 
as to make the iddewalk temporarily 
dangerous to pedestrians who chose to 
walk on It while the work of removal 
was In progress, & an accident happened 
to a passer-by : — Held : the adoption 
of this method was not In itself evidence 
of ** gross negligence.” — Lyons v. 
OTTAWA City, (19281 t D. L. R. 171 ; 
Cl 0. L. R. 40.5.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 7. 

o i. — ; — .) — A public road 

crossed a stream by a bridge. There 
was a fence between the road & the 
land adjoining orectod by the 

{ iroprietors of the latter. At a point 
mmed lately adjoining the bridge there 
was a gap. 15 feet wide, in the fence. 
A pedestrian, on a dark night, mls- 
taldng this j^p for the road, walked 
through it & fell into the stream 8c 
wets drowned. In an action of damages 
a^nst the proprietors of the land 
adjoining the road : — Held : there 
was no dnty on such proprietors to 
fence a natural, as opposed to an 
artiflolally created, danger on their 
lands, any such duty, where It existed, 
falling on the road authorities. — 
MoRiusoN V, London Midland & 
SooTTiSH By. Co., [1929] S. C. 1. — 
SCOT. 

Q y, ,] — Defts. constructed 

a bridge across a navigable stream, 
having In It a draw or swing to enable 
vessels to ply on the river. There 
was not any gate or other protection 
to gniard the approaches to the bridge 
when swung. A horse belonging to 
pltf. broke away from the ba 

ohars^ of him, escaped out upon the 
nublTe road. Sc ran a distance oPAbout 
two miles to the bridge, reaching it 
whOe the draw was open to allow a 
vessel to pass, Sc rushing Into the gap 
was drowned :-^Held : deft, munlcf- 

{ >ality oould not be made answerable 
or the loss of the home. — S txinbopf 


V. Kent Corpn. (1887), 14 A. R. 12.— 
CAN. 

PART VIII. SECT. 1, SUB-SECT. 8. 

aq. lie^ricUon during repairs — What 
is sufficient teaming of danger.) — The 
duty of those making repairs upon a 
travelled road, la to take such reason- 
able care, by notice, lighting, gruardlng 
or otherwise, as may be reasonably 
necessary to prevent damages as the 
result of the temporary condition of 
the road. When this is done, & the 
condition of non -repair & of temporary 
danger is brought home to a person 
using the highway, ho is called upon to 
use reasonable care on his part for his 
own safety. — Wire v. Toronto Trans- 
portation CoMsfSseioN, (1928] 2 

D. L. R, 657 ; 62 O. L. R. 120.— (JaN. 

PART Vin. SECT. 1, SUB-SECT. 9. 

td. Street railway track adjacent to 
highway.)— VltAa. In a motor car 
attempted to cross the tracks of a 
street railway, which were at that 
point not laid upon the travelled 
highway but upon land owned by tbo 
city corpn. adjacent to the travelled 
-.highway. The place of orossing was 
in a daugemus condition, by season of 
the tracks not being ballasted but 
simply resting upon exposed sleepers. 
The car was imprisoned there Sc run 
Into by a street oar, & pltfs. were 
injured Sc the oar damaged : — Held : 
the city corpn, were liable since, 
although no obligation to repair 
existe<r, there was a trap or concealed 
danger. — J ames Toronto (1926), 67 
O. L. R. 322 ; affg. 27 O. W. N. 283.— 
CAN. 

PART VIIL SECT. 1, SUB-SECT. 11.- 
jA. 

1190 i. JMbUity for failure to lights 
Statutory duty to h(ffU.}—A motor esar 
driven at night olune into Collision 
with a tramway island. Sc was damaged. 


In an aotion against defenders, as the 
local authority charged, under Edin- 
burgh Municipal & Police Act, 1879, 
with the lighting of the streets, it was 

E roved that a red lami> situated on the 
iland^was not lit at the time of the 
accident. It was also established that 
defenders had not failed In their doty 
with rospoot either to the coustruotion 
Sc condition of the lamp, or to the 
precautions taken to ensure that it 
should remain alight during the hours 
of darkness: — HeM .* the standard of 
orformance oould not be absolute, 
ut must bo relative to tbe best avail- 
able means of achieving exact per- 
formance. Sc. in the absence of evidence 
of any failure on the part of defenders 
to take every reasonable means of 
carrying out their statutory obliga- 
tions, they fell te be assoilzie. — 
Keooh V. EDiiraimoH Maqistratbs, 
[19261 S. C. 814.— SCOT. 

r i. .J — A corpn. planted trees 

along one of Its streets, & resp. sus- 
tained Injuries through his moter oar 
colliding with one of the trees on a 
dark nighte. There was a street-lamp 
in the violnlty, but it had gone out ; — 
Held ! the oorpn. haying caused a 
dangerous obstruction on the street, it 
wag its dnty to light Sc keep lighted 
the obstruction, so as to make It ifislblo 
to persona using the street. — Oamaru 
(Mayor) v. CJlarke, [19271 N. Z. L, B. 
464.— N.Z. 

PART VIII. SECT. 1, SUB-SECT, 11,— 

D. 

1210 1. Liability of driver — Accidental 
injury.) — Held : the driyer of a horse 
van, which was capsixed against a 
lamp-post by a gust of wind, was not 
liable In damages under Gk^neral Police 
Sc Improvement (Scotland) Act, 1862 
( 0 . 101), 6. 128, in respect that the 
breaking of the lamp was not his act. — 
Hogg v. Maopherson, [1928) S. C. ( J.) 
16.— SCOT^ 




12 SSSA. paymnt—How caloulated— 

lam Oovwttment Act, 1888 (c. 41), s. 11 (2).] 
— &ANix»A.tfl Urban District Council r. 
Hbnt County Council, No. 65, ante, 

i286» Add, Annotation : — Apld. A.-G. v, London 
A Home Counties J oint Electricity Authority, 
[1929] 1 Oh. 513. 

1237. Add, Annotation : — ^Apld. A.-G. v, London & 
Home Counties Joint Electricity Authority, 
[1929] 1 Oh. 613. 

1289. Add. Annotation : — Refd. Skilton v. Epsom 
& Ewell Urban District Council, [1936] 2 
All B. R. 60. 

1242* Add. Annotation : — Refd. Guilfoyle v. Port of 
London Authority, [1932] 1 K. B. 336. 

1251. Add. Annotations : — Consd. Skilton v. 
Epsom & Ewell Urban District Council, 


Vol. XXVI.— Highway. Cams 1228a-4^ 

[1937] 1 K. B. 112. Refd. Blundy, Oladc A 
Oo. V. London & North Eastern By. Oo.,; ^ 
[1931] 2 K. B. 334; Guilfoyle v. Port of 
London Authority, [1932] 1 K. B. 336. 

1252. Add. Annotation ;-^onsd. Guilfoyle v. Port 
of London Authority, [1932] 1 K, B. 836. 

1253. Add. Annotation : — ^Retd. Blundy, Clark & 
Co. V. London & North Eastern By. Oo., 
[1931] 2 K. B. 384. 

1254. Add. Annotation : — Consd. Sldlton v. Epsom 
A: Ewell Urban District Council, [1937] 1 
K. B. 112. 

1255. Add. Annotation : — Consd. Guilfoyle v. Port 
of London Authority, [1932] 1 K. B. 336. 

1264. Add. Annotafion .'—Reid, Skilton v, Epsom 
&; EweU Urban District Council, [1937] 1 
K. B. 112. 


PART Vni, SECT. 2, SUB-SECT. 2. i 
sa. Right to rebate — Jiasie of calcula- * 
tion.} — llesp. village, an urban munici- 
pality wltbin applt. county, waa subject 
by statute to an annual general levy 
by the council of the county for county 
road purposes. Under a provision of 
an Ontario statute of 1926, repealed & 
re-onootod as sect. 28 (5) of Highway 
Improvement Act, R. S. Out., 1927, 
the village first became entitled to a 
rebate in each year of 75 per cent, of 
the general annual rate raised In the 
vUlage In the previous year. The 
annual general rate Imposed in the 
years 192G, 1927 & 1928 included sums 
required by the council of the county 
to meet the interest &; sinking fimd 
charges upon debentures Issued by It 
before 1926 in order to raise money 
for construotlng 8c improving roewls 
forming part of the county i*oad 
system : — Held : in fixing the sum 
upon which roep. village was entitled 
to the 75 per cent, rebate the applt. 
county wo^ bound to include the 
amount raised by It In the village 
towards the interest & sinking fund 
charges upon the debentures. — Lin- 
coln OotJNTY ConPN. V. Pout Dal- 
UOUSIK VlLLAOJE OORPN., [1931] A. C, 
808: 100 L. J. P.C.219; 145 L.T.653; 

47 T. L. R. 613, P. C.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 1.— A. 

1240 xiv. .J — Sect. 730 of 

the Winnipeg Charter, which gives the 
city a i^ut of indemnity “ of & from 
all costs, claims. Sc damages caused 
by any obstruction, encroaching or 
nuisance placed on any public road by 
any person, firm, or oorpn. whether 
pursuant to permit or agreement with 
the city or not. does not apply to claims 
for damages arising out of encroach- 
ment or nuisances created by the joint 
act of the city & the third party. — 
Sc^iiALER V. WINNIPEG (Man.), [1929] 

4 D. L. R. G83 ; 2 W.|W. R. 358.— CAN. 

1262 vii. .1 — In the 

absence of a statute imposing the duty 
to keep a sidewalk in repair : — Held: 
deft, municipality was not liable for 
Injuries sustained by a pedestrian as 
the result of its decay, where its con- 
struction was authorised by statute 
& there was no evidence of original 
faulty oohstruotion ; the fact that no 
bye-law authorising Its oonstruotiou 
could bo found, was held Immaterial 
since no statutory pro vision mode a 
bye-law necessary for the laying of 
sidewalks in streets the possession of 
which was already vested in the 
mnnlolpality.— Gilbot v, Bubnabt 
Oorpn., [1921] 3 W. W. R. 1 : 4 D, h. R. 
411 i 44 B. O. R. 171.— UAN. 

1260 TOdi . — ’ — .1 — QBEBR t. 

Mulmitr Township, [19201 4 D. L. R. 
132 ; 50 O. L. R. 259.— CAN. 

1260 xxiU. .J— Linobbll 

V. Stocks No. 363 Municipal District 


1260 xxiv. .1— JifiasoN v. 

Rural Municipality of Livinostone 
(Saak,), [1929] 2 1). L. R. 474 ; 1 

W. W. R. 474.— CAN. 

1260 XXV. — .] — A break in 

a water main of deft, city having 
occurred about Jan. 22, the city made 
a C5ut in the griinolithic sidewalk at 
that point Sc excavated the earth to 
the water pipe. Tho excavaU^d earth 
& some gravel wore thrown bmsk into 
the hole. Sc, beginning about tho 
following Apr. 10, tho excavated sur- 
face was kept under observation for 
subsidenoe, but it was not until about 
the following July 5 that tho city's 
department in charge of resurfacing 
sidewalks was requested to act, & 
from Apr. 10 to July 9 there was a sub- 
sidence of about 24 inches & on nine 
occasions refilling was found noeessary. 
On the Intervening Juno 5 pltf. wife 
tripped, in a hole In tho excavation 
area where a subsidence of four or 
fiv (3 inches liad taken place, & was 
Injured. She had passed over the 
place In question many times, the 
latest, earlier on tho evening of the 
accident. The trial Judge found that 
tho delay in repairing the sidewalk 
was intentional & due to the awaiting 
of such a rainfall or rainfalls os would 
in the opinion of some official cause a 
firin.1 settlement. The exivert testi- 
mony was that now the curing & placing | 
of cement may bo done in winter 
months at a cost but little greater than 
at other seasons : — Held : said t-osti- 
mony had not been reasonably mot & 
could not bo ignored os merely 
theoretical ; Sc, aside from it, tho city 
should be held negligent in delaying the 
repair work beyond Apr. or May. — 
Biuennan V. Winnipeg City, [1930] 2 
W. W. R, 38 ; 6 F. L. J. (Can.) 3.— 
CAN. 

t (p. 402) i. — 

Tuoreson V. Coulee, [1930] 1 D. L. R. 
910.— CAN. 

g ( p . 403) i. J— 

The law does not impoeo an unvarying 
obligation on a traveller using a, .cfjy 
or country road of remembering all the 
pitfalls & dangers therein which he 
may have seen on previous journeys. 
Tho most that can be expected of a 
traveller who has knowledge of 
dangerous conditions is that the degree 
of care which ho exercises should be 
reasonably commensurate with his 
knowledge. Where a munlclpaUty 
digs, for its own purposes, a pit 
extending into tho road allowance it 
is bound to make the adjoining road 
safe for travellers. , . . „ 

Although country roads Ratinot bo 
expected to bo perfectly safe the iniWic 
have a right to be Protected 
excavations or obstru^-lone on or near 
the travelled way which 
rood unsafe for travellers ttsin^t. 
KSEsrT RoBON rural 
PAUTT. [19301 8 w. w. R. 291 . 4 
D. L. R. 47 J.— CAN. 
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g (p. 403) ii. — — .1 — 

Pltf. sued for damages to his separator 
caused by its overturning when a 
rear wheel dropped into a hole in a 
road. Tho road was a graded main 
market highway. The hole was near 
the centre of tlio gi-ade & had been 
there during the whole of the summer, 
to the knowledge of the councillor of 
tho division. &, at the time of the 
accident, Nov. 10, was frozen over & 
Lri the nature of a trap : — Held : the 
mimluipality was liable. — Suupb v. 
Pleasantdalr Rural Municipality, 
[1932] 1 W. W. R. C27.— CAN. 

g (p. 403) iii. — 

Coniribulory negligence^ — 11. v. GiL 
BERT, (19331 1 D. L. R. 795.— CAN. 

g (p. .10.3) iv. 

Reynolds v. Vancouver (City), [1937] 

3 W. W. R. 4G. —CAN. 

g (p. 403) V. I — — Ditch 

wuhout guards or raUings .] — W ALTON v. 
York County Oorpn. (1881), 6 A. R. 
181.— CAN. 

g (p. 403) vi, Defective street 

in raUway subway. ] — Where a city which 
Is under a statutorv duty to keep its 
streets In repair is ebargod in an action 
for damages with non-repair, tho fact 
that the particular piwe of pavement 
from the non -repair of which pltf. s 
injury is alleged to have resulted 
happens to bo under a subway con- 
structed at the Instance of, or for the 
benefit of, tho city under a contract, 
approved by the Board of Railway 
Comrs. for Canada, between tlie city 
Sc a railway co. Sc under which tho city 
agreed to maintain & repair said 
pavement, does not change the 
character or origin of tho liability, if 
any, of tho city to pltf.— Schaleb v. 
City op Winnipeg (No. 2) (Man.), 
[1930)1 I). L. R.499: [19291 3 W. V\ . R. 
433 ; 36 C. R. C, 224 ; tl93l ) 2 

W. W. 11. 709 ; 4 D. L. R. 198. — CAN. 

g (p. 403) vii. Failure to make 

t)ri>j)er provision at level crossing ] 
Where a city, under a statutory dnty 
to keep its streets & sidewalks iti re pair, 
builds sidewalks up to the mils at u 
ra il way creasing, thus in vi ti 1 1 g i ted t s 
trlans to use them A bo 
• railway, it should see to 1< that Huilublo 
prorisL’n for such crosbing 
ft is liable to a person who is 
biKuuso Of tto failure 
OnKOOB u. CANAOi-i-;.' Na 
& Edmonton Oiti , (JO.'Oj 0,% " 

392 : 11931) 1 D. I- J W w it 
L R. 10* ; t'arg., [1930] 3 w. w . xv. 

237.— CAN. 

/'n iO'R vlii. Sewers froaxn 

/—’Municipality held not liable for 

frozen over, since tnis was non 
feSneo.-JIoLKOD u. SvDNKY. U935) 
i> D. L. K. 807.— CAN. 

(I) 403) ix. Culvert ixv&rgroAm 

ayUk'imeds.^—Vltt. whUe being driven 
un a summer afternoon In a motpr oar 
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1266. Add. Annotation : — ^Reld. Skilton v. Epsom 
«fe Ewell Urban District Council, [1937 J 1 
K. B. 112. 

1266a. Non-repair ol trafllc stud.} — 

wliilst cycling along a road in defts,* area 
reached a line of traffic studs at the same time 
as a motor-car. As the oar passed her one of 
the studs which had become loose shot out 
& struck her bicycle with such force as to 
overturn it, pltf. was thrown to the ground 
& injured. The studs were inserted in the road 
by defts. as the highway authority under the 
powers confeired on them by Road Trafihc 
Act, 1930 (f. 43), s. 48, for the purpose of 
regulating the traffic, & there was evidence 
that the particular st\id had been defective 
for some time. Tn an action l)rought by pltf. 
for damages for personal injury clefts, con- 
tended that the stud formed part of the 
highway, <fe that pltf. had not proved mis- 
feasance, for which alone a highway authority 
could be held lialde : — Held : assuming, but 
without deciding, that the stud was physically 
part of tlie highway, the placing ihei'cin of the 
stud in such a manner that it became defective 
amounted to the placing c4 a nuisance on the 
liighway, & defis. could not take advantage 


of the cases wbicb dealt with maintenance of 
the highway, because the stud was not 
brought on to the highway as part of the 
maintenance of the highway under the 
Highway Act, 1835 (o. 60), but for the pur- 
poses of traffic direction under the powers 
conferred on defts. by Road Traffic Act, 
1930 (c. 43). — Skilton v. Epsom & Ewell 
Urban District Council, [1^37] 1 K. B. 
112 ; 1193d] 2 All E. R. 50 ; 106 L. J. K. B. 
41 ; 154 L. T. 700 ; 100 J. P. 231 ; 62 

T. L. R. 494 ; 80 Sol. Jo. 345 ; 34 L. H. R. 
389, O. A. 

1268. Add, Annotation : — Refd. Oldham v, Sheffield 
Oorpn. (1927), 136 L. T. 681. 

1270. Add. Annotation Held. Skilton v. Epsom 
itL Ewell Urban District Council, [1937] 1 
K. B. 112. 

1274. Add. Annotation: — Consd. Skilton v. Ep- 
som Ewell Urban District Council, [1937] 
1 K. B. 112. 

1278. Add. Annotation : — Reid. Oldham v. Sheffield 
Oorpn. (1927)^136 L. T. 081. 

1280. Add. Annotation : — Reid. Oldham v. Sheffield 
Oorpn. (1927), 136 L. T. 681. 


owned by the diiver wa« injiu'cd by the 
mr running into a ditch dug by tho 
deft, viilage across a street at an 
int^rsecition. Over the ditch was a 
culvert 24 feet long, wliich w'as coTored 
in by road rnaterial, except for a space 
of about two feet at each cud. Deft , 
was under a statutory duty to keep its 
roads, culverts, etc., “in a reasonable 
state of i-epair, having regard to the 
character of the road, culvert ... & 
tho locality in which the same is 
situated,” Sc the statute made it liable 
for damages sustained by reason of 
default in canyirig out tiiat duty. 
Pltf. alleged that his Injuries were 
caused by doft.'s negligence in allow- 
ing tho ditch to become filled with 
growing weeds & grasses wliich ob- 
scured it, & in not enacting signals or 
barriers around the ditcdi : — Held : the 
village was not negligent in construct- 
ing the dit ch & niaintaiidng it in the 
condition in which it was at the time 
of the accident. — B artok v. Tantal- 
LON ViLLAUR, [19:171 2 W. W'. It. 81. -- 
CAN. 

h (p. 404) i. Rocks near high- 

way.] — Owing to tho failure of the 
driver of pltf.’B car to follow a diversion 
of tho hl^way the oar, after travelling 
over a grass plot, hit rooks imbedded 
In the earth by nature : — Held : the 
fact that the municipality had not 
erected a sign or signal indicating the 
diversion or placed a gnard rail at said 
point was not negligence & the presence 
of the rocks in question near the high- 
way did not render it liable. — Parkins 
V. Coulee, [1030] 3 W. W. R. 609.— 
CAN. 

h (p. 404) ii. Stone slightly 

projeding.] — Accident on highway, 
through striking a stone which pro- 
jected less than 6 inches above the 
lowest depression In the roadway & 
was partly situate on tho shoulder of 
the road, off the via trUa : — Held : the 
highway was not in a state of non- 
repair. — Weir v . Turnbebrt & Hal- 
LTDAY Township, [1982) O. IL 692 ; 
[1933] 1 D. L. R. 23.— CAN. 

k (p. 404 ) 1. Faihtre of traveller 

to see .\ — Where a traveller falls to see 
an obstruction which a person using 
ordinary care would have avoided, tho 
statutory liability does not arise. — - 
Kino v. Riley, [1925) 2 D. L. R, 218. — 
CAN. 

k (p. 404) Ji. — — Imbedded vdre .] — 
Pltf. was inlured by tripping over a 


wire Imbedded In a street i—Held : 
defts. had not discharged the onus 
of removing the presumption that they 
hod failed in their duty. — Woodcock 

V. Vancouver (B. C.), [1927] 3 

W. W. R. 759.— CAN. 

k (p, 404) lil. Projertino iron 

covering of excavation,] — Pltf., while 
walking on a sidewalk, stumbled & 
fell as a result of the projection over the 
oement part of the sidewalk of the Iron 
covering of an excavation which the 
city had allowed the abutting owner to 
make : — Held : the accident happened 
beca\ise of want of proper repair of the 
sidewalk, & the city had not shown 
that it had done all that could 
reasonably be done toprovent the want 
of repair. — Moran v. Vancouver City, 
[1929] 1 D. L. rt.461; 40 B. C. K.4.50: 
[1928] 3 W. W. R. 660.— CAN. 

k (p. 404) iv. Projecting slab 

of concrete.] — Held : the defect was one 
which, in such a location, should have 
been remedied : It would have been 
negligence to have there constructed 
the sidewalk with such a rise, & 
deliberately to allow it to remain was 
not less a fault. — BENNEfiSY v. Toronto 
City, [1928] 4 D. L. R. 378 ; 62 

O. L. R. 641.— CAN. 

k (p. 404) V. Causing obstruction 

of view.] — Tho failure of a munici- 
pality to cut down scrub & bush so 
growing at the side of a road -allowance 
near an intersection that it prevents 
persons travelling on tho road from 
having a clear view of vehicles ap- 

S roochlng on the intersecting road 
oes not constitute a breach of the 
municipality’s duty to repair under 
Rural Municipality Act, s. 196. — 
Partridge v. Rural Municipality 
OF LANGENBtTHG (Sosk.), [1929] 3 

W. W. R. 566 ; [1930] 1 D. L. R. 939 ; 
24 S. L. R, 153.— CAN. 

k (p. 404) vl. Failure to erect 

Bubstantial barricade during repairs. ] — 
When work of excavation on a high- 
way was begun, the contractor put up 
two signs on the right-hand side of the 
road ; “ Drive slowly, men at work,” 
& ” closed to trafflo.” These signs 
were at some distance from the excava- 
tion. Tho road -superintendent put 
up a barricade with a rod lantern sc a 
detour sign at a place where the roads 
fork. This consisted of a board 
extending about half-way across the 
travelled portion of the highway, 
supported at one end by a telegraph 
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polo & at the other by an iron rod set 
into tho road : — Held : not a “ sub- 
stantial barricade ” within Highway 
Improvement Act. — R uttan v. R., 
[1931] 1 I). L. II. 301; 66 0. L. R. 
133.— CAN. 

k (p. 404) vil. Safety platform.] 

— Pltf. while driving a motor oar at 
night was Injured by colliding with a 
safety island or platform which, under 
authority given deft, city by its chart er, 
had been placed by it on tho street for 
the use of persons using tram oars. 
The judge held that the platform was 
a “ trap,” because of tho fact that It 
differed very little In colour, If at all, 
from the rest of the highway ; & he 
awarded pltf. damages. Deft, ap- 
pealed : — Held : the appeal should bo 
allowed, since the platform was 
properly placed, & there was no 
ovidenoo that deft.’s failure to furnish 
more light at or near the platform 
than it did supply or to paint the 
platform amounted to mlsfeasanoe 
which left the highway in disrepair. — 
Knight v. Winnipeg, [1930] 1 

W. W. R. 234 ; 1 D. L. R. 874 ; 38 
Man. L. R. 430.— CAN. 

00 i. .] — Whore an accident 

results from lack of repair of a road, 
a presumption arises, without evidence 
that the municipality responsible for 
the road had notice of Its condition, 
that the statutory duty to repair has 
been neglected. — R ea v. Municipality 
OF Minto, [19261 3 D. L. R. 523 ; 
[1925] W. W. R. 667 ; 35 Man. L. R. 
190.— CAN. 

00 U. .1 — In an action against a 

town for damages for Injuries resulting 
from falling on a slippery sidewalk ; — 
Held ; the town which had received 
oral notice of the accident within 
24 hours thereof had not been preju- 
diced by the failm’e to give written 
notice of the accident within the time 
stipulated by sect. 627 (3) of Municipal 
Act, & there was reasonable excuse 
withiu tho meaning of sect. 628 of said 
Act for the delay in giving the written 
notice. — O’Brien v. Dauphin Town, 
[1930] 1 W. W. R. 907 ; 3 D. L. R. 
bo.— CAN. 

PART Vm. SECT. 6. SUB-SECT. 1.— 
B. (a). 

1274 ii. — - .] — Jacobson v. 

Municipal District Crown, [1930J 1 
D. L. n. 847.— CAN. 



1290ii« Hoad raised — ^Dangerous drop On to 

adjoining land.] — ^Where a danger bas been 
oreat^ on a highway by something done on 
^ o^nything done on the 

adjoining land, the owner of the adjoining 
land is not bound to make any alteration on 
or to his land to do away with that danger. 
Thiw, where, in consequence of a highway 
having been made up by a highway authority, 
tjae level of the adjoining land, which is 
unfenced, has been lowered so as to cause a 
dangerous drop from the edge or kerb of the 
reconstructed highway, & a pedestrian slips 
down from the highway on to the adjoining 
land & is thereby injured, the owner of the 


Vol 3CSVI.— Highways. Cases IJSeOa— 

adjoiniug land is not liable, but the, highway 
authority is. — Nichox.son v. SouTHKaN Bt. 
Co. & Sutton & Ohba.m Urban District 
Council, fl935] 1 K. B. 558 •, 104 L. J. K. B. 
205 ; 152 L. T. 349 ; 99 J. P. 141 ; 51 T. L. B. 
210 -, 79 Sol. Jo. 87 ; 33 L. G. B. 140. 

1316. Add. Annotation : — Reid. Blundy, Clark & 
Co. V. London & North Eastern By. Co., 
[1931] 2 K. B. 334. 

1322. Add. Annotation : — -Consd. Stilton v. Epsom 
& Ewell Urban l>i.strict Council, [1936] 2 
All E. R. 50. 

1327. Add. Annotation : — -Reid. Rudd v. Elder 
Dempster & Co., [1933] 1 K. B. 56(5. 


Part IX. — Nuisances and Remedies. 


1330a. Enclosing highway.] — R. v. 

Ogden (1702), Fortes. Rep. 251 ; 7 Mod. Rep. 
45 ; 02 E, R. 839. 

1346. Add» 'Annotation : — Refd. Rudd v. Elder 
Dempster & Oo., [19.33] 1 K. B. 560. 


1383, Add. Ajinotation : — As to (1) Consd. Wil- 
chick V. Marks & Silverstone, [1934] 2 K. B. 
56. 

1364. Add. Annotation : — ^Coiisd. Wilchick v. Marks 
SUversfcone, [1934] 2 K. B. 56. 


1282 U. — — Injury to 

unlicensed driver.] — The tact that a 
taxi driver baa not obtained the 
chaxiiToiir’s permit from the chlof of 
police, & has not procured the driver's 
licence required by deft, city’s byelaw, 
does not affect the liability of the city 
for injuries caused him by Its negliffencc 
In allowing an obstruction, e.g., a 
barrier around repairs, to remain on 
a liighway without guarding it 
sufficiently with warning signs or 
lights, — Buiichill V. Vanoouver ClTiT, 
[19321 1 W. W. U. 641 ; 3 D. L. 11. 
287 ; affd., (1932] S. C. 11. G20 ; 4 
D. L. R. 200.~CAN. 

1289 1. Damage to adjoining 

owners — Construction of road causing 
flood .] — Municipality ; — Held : liable. 
— Mbier V. Fbaxklix, Loipreout r. 
PRANKUN, STREIOH V. PRANTCMN 
(Man.). [1926] 3 D. L. K. 433 ; [1926] 
2 W. W. R. 330.— CAN. 

1289 ii. — ^ Negligent construc- 

tion of ditches causing flood, ] — Stadnick 
17. Bifrost Municipauty, [1927 J 4 
D. L..R. Cl ; [19271 3 \V. W. R. 40 ; 
37 Man. h. R. 26.— CAN, 

1289 ill. Hoad materials 

carried into raceway by violent storm.] 
— Held : defts. were not liable. — 
Snook v. BranItord Town Council, 
(1856), 14 U. C. R. 2.15.— CAN. 


Q (p. 408) i. .]— Deft. 

unmlcipallty when In pursuance of its 
statutory powers it was constructing 
a sewer along the side of a highway 
erected a barricade of planks against 
which the earth taken from the 
excavation was piled up. The barri- 
cade & the plle^ of eartn occupied so 
much of the sidewalk that a path only 
18 inches wide was left behind the 
barricade for the use of pedestrians. 
Owing to ordinary rainral] & the 
moist character of the earth so piled 
up, there was a seepage of water 
carrying sllmv particles of clay through 
the spaces between the planks resulting 
in the surface of the pathway becomlug 
dauMronsly muddy & slippery. Pltf. 
while walking along the pathway 
wipped on said surface & was seriously 
injured '.—Refd ; deft, had created 
& continued a nuisance which was the 
projdinate Si sole cause of pltf.’s 
injurieB. — Watib v. Districtt of 
Burnaby (B. C.), [1929] 4 D. L. R. 
142 ; 2 W. W, R. 612.— CAN. 
r (p, 408) i. — Highway repaired 
hUmatcHm.] — '^uepltf. 


J.6. 


was driving a motor car along a side 
road, which although a legal highway 
was not often used, the rear wheeLs of 
the car suddenly sank down & the car 
became Immovable. It then cauglit 
fire & was totally destroyed. The 
loam underneath the surface of llio 
road was found to bo on flro, although 
the surface appeared to be Intact & 
th(*re was nothing to indicate that the 
sub-surface was iu the condition in 
which It actually was : — Held : taking 
Into consideration all of the circum- 
stances, including the locality, general 
nature of the soil & materials at hand. 
Sc the extent of the use of the road, the 
fact that deft, municipalitv used loam 
or swamp earth of an inflamraable 
nature iu constructing the road did not 
constitute negligence on Its part. — 
Conroy v. Spruce Grove, Municipal 
District of. 11931] 1 D. L. R. 555 ; 
[19301 3 W. W. R. 605 ; 25 Alta. L. R. 
193.— CAN. 

r <p, 408) ii. Upheaval of road 

— Construction according to expert 
opinion.] — Held : no misfeasance. — 
Trueman v. R., Dew an t7. R., [1932] 
O. R. 703 ; 4 D. L. R. 676.-M3AN. 

r (p. 408) iii. Omission to take 

precautions during repair.] — Omission 
to take precautions while repairing a 
highway is misfeasance & not non- 
feasance.— C rawford 17. FRANK-LIN 
MunIUipaxity. [1924] 3 D. L. R. 964. 
—CAN. 

r (p, 408) iv. Street level raised — 

Adjacent property damaged ,] — Injury 
to property resulting from raising the 
street level under statutory authority 
is not ^tionabje by virtue of Halifax 
City Charter, s. 628 . — Stonetuan i?. 
Halifax, [1936] 2 D. L. R. 504 ; 10 
M. P. R. 466 ; 6 P. L. J. (Can.) 63.— 
CAN. 


sk. Hoad under repair by Minister of 
Highways.] — Held : as long os the 
work of oonstruotion or repair ik being 
carried on, the highway Is removed from 
the direotlon. control & management 
of the municipality, which is not liable 
to travellers for damages resulting 
from its state of repair until the high- 
way Is again under Its control & mau- 
agoment. — H obspielp i7. O an a Rural 
Municipality No, 214, 11925] 2 

D. L. R. 874 ; [1925] 1 W. JV. U. 
1067 ; 19 Sask. L. R. 378 .— CAN. .. 

so. Who may sue — Accident to car 
Oueai of driver — Condition of road un- 
known to drivsr,]— A passenger accept 
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a ride in another’s car, for the 
. iruHH purpose of t/estlng it on a 
rough road, cannot recover for an 
injury incurrod by reason of the con- 
ch ti on of the highway unknown to the 
driver. — Karbkru v. Grantij4m Town- 
ship, [1936] 1 D. L. R. 221.— CAN. 


PART VIIL SECT. 6, SUB-SECT. 1.— 
B. (0). 

1300 ix. .] — A municipal oorpn. 

is not liable for injury caused by 
failure to make minor repairs to a 
street, but is liable if the dainago 
occurs through nogUgeuc© or fault iu 
the original construction, & if it can 
bo shown that the construction In the 
hrst place by those who were re- 
sponsible for it wa..s of a negligent, 
improper, or faulty doBorlptlon, they 
will be liable if damages result. — 
Stewart v. Moncton (1925), 53 

N. B. R. 427.— CAN. 

si. Acts of inhabiUmts.] — A muni- 
cipality cannot be held liable on the 
ground of misfeasance bocau.se of the 
acta of its Inhabitants where there is 
no evidence that in doing the acts 
complained of they were acting on 
behalf of the munieipality Sc not merely 
for their own convenience. — Danbeuo 
& Danbbrg V . Canwood Villaoe, 
[1932] 2 W. W. R^ 320.— CAN. 


PART IX. SECT. 1, SUB-SECT. 1.— A. 

I. Obstruction on part 7U)f a.<^ed 

by puhlic.]—n. v. Bennetp (182.*);, 
N. B. Dig. 400.— CAN. 

sm. Obstruction penniUexi — T>uf>/ of 
person causing obstruct ion to /jronde 
fights at night.]— UFAiVEV r. Fneven 
(1839), 4 Ont. Dig. 7433.— CAN. 

PART IX. SECT. i. SUC-SECT. l.-D. 

sn. Areas forming jmrl of 
walk— Left ivn covered . ]— O n a d ark 
night one of pitfs., wife of her oo- 
pltf., stepped into an area, one of 
several, in the sidewalk of a street 
in a town & was injured. The areas 
were constructed as part of a Imlhlmg 
adjacent to the sidewalk wei-e for 
the benefit of the owners or tonantB 
of the building. No autboriMation by 
the town corpn. for the construction 
of the areas was shown, but it appeared 
that, since the year 1900. the corpn 
had looked after tiie coverings of thi 
areas, treating them as part of the side- 
walk. Before the accident, the area 
Into which pltf. stepped bad been 
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1366* Add* Annotation : — Refd. Wllchiqk t?. Marks 
^ SUverstone, [1934] 2 K. B. 56. 

1369a. Fireplug — Projection al>ove pavement — 
Liability ot water company.] — A fireplug had 
been lawfully fixed in a footpath by deffcs. 
Originally the top of the fireplug had been 
level with the pavement, but in consequence 
of the ordinary wearing away of the foot- 
path the fireplug projected half an inch above 
the level of the pavement. The fireplug 
itself was in perfect repair. Pltf., whilst 
passing along the footpath, fell over the fire- 
plug & was hurt : — Held : as the fireplug 
was in good repair, & had been lawfully 
fixed in the footpath, no action by pltf. 
would lie against defts. — Moore v, Lambeth 
Waterworks Co. (1886), 17 Q. B. D. 462 ; 

65 L. J. Q. B. 304; 65 L. T. 309; 50 
J. P. 756 ; 34 W. R. 559 ; 2 T. L. R. 587, 

C. A. 

AnnoUiiiona : — Apld. Thompson v. Brighton Corpu., Oliver c. 
Horsham L. B.. [JS94] 1 Q. H. 332. Consd. Hartley v. 
Rochdale Corpn., [1908] 2 K. B. r)94 Apld. O. C. Hy. v. 
Hewlett, (lOlOl 2 A. 511. Consd. Withington v. Holton 
Borough 11937] 3 All E. R. 108. Refd. R. v. 

Poole (]orj)n. (1887), 19 Q. B. D. t5()2 ; Steel r. Hartford 
L. B. (1891), 50 L. J. 0. B- 255; DfHWBon v. Blngloy 
U, I>. C. (1910), 75 J. r. 17 ; X^apworth Battersea B. O’. 
(1914), 79 J. P. 105. 

1372a. Liability of water company.] — 

A water co., at the request & expense of the 
owner of a house, laid down a service pipe 
leading from their main under the street • 
into the house, in which they placed a stop 
cock for the purpose of regulating the supply 
of water. This stop-cock was protected by 
a cover or guard -box let into the pavement, 
which was provided with a lid or flap. 
Owing to the hinge of the lid or flap being out 
of repair, it projected above the pavement, 

& pltf. while passing along the street tripped 
over it & susi^ained injury. The apparatus 
could not be repaired without being removed, 
or removed without breaking up the jjave- 
ment. The jury found that there was 
negligence on the part of those who were 
liable for the repair of the hinge : — Held : 
the co., who alone had power to break up the 
street for the purpose of repairing the guard - 
box, were responsible for its repair, & liable 
in respect of the injuries sustained byjpltf. — 


Digest Supplement. 

Chapman v. Ftlde Waterworks Co., 
[1894] 2 Q. B. 599 ; 64 L. J. Q. B. 15 ; 71 
L. T. 539 ; 59 J. P. 5 ; 43 W. R. 1 10 

T. L. R. 580 ; 38 Sol. Jo. 629 ; 9 R. 582, 0. A. 

Annotations : — ConKd. Colne Valley Water Co. v. Hall (1907), 
96 h. T. 896. Difltd. Staoey v. Goe Light & Coke Oo., 
Metropolitan Water Board Sc West End Tailoring Co. 
(1910), 9 L. G. R. 174. Coxuid. Batt v. Metropolitan Water 
Boam, [191112 K. B. 906. Refd. Grand Junction Water- 
works do. t>. RodooanaohJ. [1904] 2 K. B. 230. 

1378a. In contravention of City Police Act, 

1839, c. xciv, s. 35 (7)— Claim ot right.] — 
Curtis v. Geevbs, No. 641a, ante. 

1880a. Overcrowded inn yard — Vehicles left in 
highway.] — An innkeeper had for some years, 
when his ya^rd was full, placed the vehicles 
of his guests on a triangular piece of ground 
at the corner of two streets. TMs piece of 
ground having been ascertained to be part 
of the highway : — Held : deft, was rightly 
convicted of an obstruction under Highway 
Act, 1835 (c. 50), 8. 72. — Goring v. Bar- 
PJELD (1864), 4 New Rep. 284. 

1381a. .] — A person placing a dangerous 

obstruction in a highway, or in a private road 
over which persons have a right of way, is 
bound to take all necessary precautions to 
protect persons exercising theii* right of way ; 
& if he neglects to do so, is liable for the 
consequences. — Clark v. Chambers (1878), 
3 Q. B. D. 327 ; 47 L. J. Q. B. 427 ; 38 L. T. 
454 ; 42 J. P. 438 ; 26 W. R. 613. 

Annotatiam : — Consd. Bull v, Shoreditch Corpn. (1902), C7 
J. P. 37; Ruoff V. Long, [1916] 1 K. B. 148. A]*' 

Cllasffow City Corpn. r. Taj'lor, [1922] 1 A. C. 44. 

A.-G. V. Tofl-HeuUy & Browiirigg (1879), 76 L. T, 174 ; 
Tolhauaon v. i)aviefl U888), 69 L. T. 436 ; MoDowall v. 
G. W. Ky.. [1902] 1 K. B. 618 ; Latham d. Johnson & 
Nephew, [1913] 1 K. B. 398. 

1391. Add. Annotations : — Refd. WOliams v. Larsen 
(1928), 21 B. W. 0. C. 339 ; Templeton v. 
Parkin & Co. (1929); 140 L. T. 619. 

1399. Add. Annotaiio7L : — Dlstd. Oldham v. 

Sheffield Corpn. (1927), 136 L. T. 681, 

.4405. Add. Aitnoiatkm : — Consd. Withingt/tm ?*. 
Bolton Borough Council, [1937 j 3 All B. R. 10(S. 

1408a. Subsidence of filled-in trench. I— Newbome 
V. Barton Urban District (Joljncil (1937), 
81 Sol. Jo. 1012. 

1414. Add. Annotation : — Ck)nsd. Harper v. Haden 
& Sons (1932), 102 L. J. Ch. 6. 


covered with a plank, hut cm the night 
of the accident it was uncovered : — 
Held : the town corpn., having know- 
ledge of the condition, & having taken 
,no steps to close the areas, or to sec 
that they were adequately protected, 
wore liable to pltfs. — M cMichael v, 
OoDEKieii Town, [1928] 4 D. L. R. 
636 ; 62 O. L. R. 547.— CAN 
«o. Lift forminu part of pavement — 
Well of lift inadequately fenced .] — 
Hayman v.OrrY Property Investment 
Trust Corpn.. Ltd., [1929] 8.C. (H. L.) 
66.— SCOT, 

■p. Petrol pump.] — British Ameri- 
can Oil Co. v. Shubr (Ont.), [1929] 
3 D. L. R. 119.— CAN. 

at. 'Vrmk on McVeigh v. 

Smith Transport, Ltd. (1935), 6 
F. L. J. (Can.) 4.— CAN. 

8V. Guard wire round park strip.] — 
Guard wire roxmd a park strip or the 
sidewalk, to prevent it being trampled 
on, is not necessarily a nuisance so os 
to make the municipality liable if the 
pedestrian stumbles over it. — R osen 
V. KrroHENER, [1935] 4 I). L. R. 644 ; 
O. R. 622.— can. 

PART IX. SECT. 1, SUB-SECT. l.-~I. 

at. Use of street as golf course .] — 


Part of the golf course used ]>y deft, 
club was lanu which was shown on a 
registered plan of subdivision as a 
Htwet. Under the governing legisla- 
tion, the dedication of said land as a 
public street was effective forthwith on 
registration of the plan. The Btreu't 
was never graded or used as a street, 
& there wore golf tees, greens, etc., 
thereon. After the street had been so 
used for a number of yea^, pltf. 
bought a tract of land houndoa by the 
street Sc erec;ted a small bouse thereon, 
in which he lived. Pltf. complained 
that many golf balls were diivou on to 
his property & that jilayers ti-espassed 
thereon In search of the balls Sc that he 
was obtruded by said use by the club 
of said laud in lua right to use it ae a 
public street. Pltf. asked for damages 
& an order for the rt^moval of the tees, 
etc., as against both the golf club Sc 
the municipality & for an injunction 
restraining the club’s members from 
playing on tho street ; — Held ; the 
olul) should l>e enjoined against using 
the street as part ot its golf comw 
& ordered to restore it to Its normal 
state. — C hiswell i>. CHARtorwooD Sc 
Alore$t Golf Club, Ltd., Rural 
Munioipality (No. 2), 11937] 1 

W. W. B. 177 ; 1 B. L. R, 776 ; 44 
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Man. L. K, 4CU ; 5 F. L. J. (Can.) 244. 

-CAN. 

PART IX. SECT. 1, SUB-SECT. 1.— 

K. (0) i. 

av. Street traders — Licmce — “ Article 
or thing ” — What included.] — Held : a 
live pig was an “ article or thing ” 
within Street Trading (Regulation) 
Act (Northern Ireland). 1929. s. 1 (1). — 
R. (U. D. 0. OF PORTADOWN) V. 
Armagh Chairman & Justices, [1931] 
N. r. 211.-- IR. 

jf bye- 

larv.]—'A street trader, who held no 

g errait from the chief constable, 
awked fruit Sc vegetables from a carl/ 
In various streets In E. which he visited 
usually twice a week. On arrival st 
each street he cried hlB wares, & when 
customers came he stopped hla cart. 
The cart remained standing, sometimes 
for a period of over half an hour, until 
the la^ of the customer]? was served, Sc 
the trader then moved on. In a 
proseoution for infringing a bye-law : — 
Held : accused did not carry on busi- 
ness on a stance, within the bye-law, 
in respect that he did not occupy a 
permanent position where he waited 
for oustomora. — G rieve v. Maoph 
SON, [1933] S. O. (J.) 65.--SCOT. 
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143aa. Street traders— Licence— Application to 
renew— 4>utl6s of borough council.] — (1) The 

remedy by appeal to petty sessions given by 
London County Council (General Powers) 

^ Act, 1927 (c, xxii.), s» 36 (2), to a street trader 
who is aggrieved by the refusal of the renewal 
of his licence as a street trawler is equally 
benehcial. convenient & effectual as mandamiis 
would be. Mandanms vvUl therefore not lie 
to a Metropolitan borough council to compel 
them to hear & determine a street trader’s 
application for renewal of a licence. 

(2) In deciding such applications, the 
council is an administrative body, not a 
judicial one ; it may therefore properly take 
into account a report of a committee, its 
decision will not be invalidated merely by the 
fact that some members taking part in it 
were not present at an earlier meeting when 
the applicant was heard. 

(3) Semble : the Act does not contemplate 
the calling of evidence before the council 
on such applications ; but the justices at 
petty sessions who hear an appeal can 
conveniently hear such evidence as may be 
necessary. — K. v. Lewisham Corpn,, Ex p, 
Jackson (1929), 93 J. P. 171 ; 73 Sol. Jo. 
318 ; 27 L. G. R. 416, iX G. 

1435b. Refusal to renew — Appeal to 

petty sessions — Evidence.] — R. v, Lkwisham 
C oRPN., Ex p. Jackson, No. 1435a, ante. 

1435c. Mandamus.] — R. v. Lewi- 

sham CoRPK., JS’o; p. Jackson, No. 1435a, ante. | 

1435d. Liability for trading without — 

Notwithstanding legal impossibility of grant.] 
— (1) The fact that a borough council is pre- 
cluded by the existence of Sunday Observance 
Act, 1677 (c, 7), from granting a licence for 
street trading on Sunday does not render 
impossible the conviction for trading without 
a licence of a trader who in fact trades on 
Sunday without a licence. 

(2) An information for so trading may be 
* laid by a person duly authorised on behalf 
of the council, such as a solr.’s managing 
clerk, instructed by the Town Clerk, though 
not himself an olTicer of the council. — Baars 
V. Keep, Brooks ?;. Kensington Borough 
Council (1931), 146 L. T. 260 ; 96 J. P. 153 ; 
47 T. L. R. 436 ; 75 Sol, Jo. 511 ; 29 L. G. R. 
400 ; 29 Cox, C. 0. 316. 

1435^. Information — By whom 

laid.] — Baars v. Keep, Brooks v. Kensing- 
ton Borough Council, No. 1435d, ante. 

1435f, Refusal to grant — Appeal — 

Discretion of magistrate.] — An appeal w&,s 
brought to a ct. of summary jurisdiction 
under sect. 35 (2) of the London County 
Council (General Powers) Act, 1927, from a 
refusal of a Metropolitan Borough Coimcil 
to grant a street trading licence on the ground 
that the streets named in the application 
were not streets ordinarily prescribed by 
them in street trading licences : — Held : the 
jurisdiction of the ct, was not confined to 
considering whether the streets were or were 
not in fact ordinarily prescribed, but it was 
entitled to consider the question whether. 


notwithstanding that the streets were not 
ordinarily prescribed, a licence ought never- 
theless to bo granted on the merits of 
the particular case. — Fulham MetropoliIaN 
Borough Council v. Santillt, [1933] 2 

K. B. 357 ; 102 L. J. K. B. 728; 149 L. T. 
452 ; 97 J. P. 174 ; 49 T. L. R, 480 ; 31 

L. G. R. 257 ; 29 Cox, C. C. 608, D. O. 

1435g. One day licence.] — Reap, sold 

apples fj*oni a harrow in a street within the 
Metropoliiau Borough of P. It was the 
custom of the P. Borough Council to issue 
one-day hcencos to street traders, but though 
resp. had been issued with several of these 
licences in the past, lie was not in possession 
of one on the day in ((uestion. He was 
summoned for selling goods from a barrow 
without a licence contrary to L.C.C. (General 
Powers) Act, 1927, s. 39. 3’he magistrate 
dismissed tlie summons on the ground that 
the borough council having granted a licence, 
tiiey could dispute its validity ; & also upon 
the ground that, tlie pros(‘Cution was inslituted 
to test the system of one-day licences & 
w'as not bona fide : — Held : licences could 
only be granted in accordance with the 
provisions of the Act, & any licence issued 
otherwise was invalid. Resp. had not there- 
fore a valid licence & ought to have been 
convicted. — D ennis v. Willm ore, [1936] 

2 All E. R. 407, D. C. 

1435h. — — Removal of refuse — Liability for 
charges.] — The “ other services ” mentioned 
in London County Council (General Powers) 
Act, 1927 (c. xxii.), s. 37, are services ejnsdem 
generis as the removal of refuse. 

Applts., a borough council, claimed pay- 
ment of their charges in respect of “ other 
services” rendered by them to resp., a 
licensed street trader, being charges in 
respect of the general administration of 
Part VI. of the Act dealing with the regula- 
tion of street trading : — Held : in the absence 
of evidence of the removal of refuse or of 
services ejnsdem generis as the removal of 
refuse, applts. were not entitled to recover. — 
Westminster Corpn. v. Armstrong, [1929] 
2 K. B. 451 ; 142 L. T. 263 ; 98 L. J. K. B. 
707 ; 45 T. L. R. 634 ; 94 J. P. 18 ; 27 
L. G. R. 071 ; 29 Cox, C. C. 49, D. O. 

1441. Add. Annotations: — Apld. Vanderj)ant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 
Consd. Harper v, Haden & Sons, Ltd. (1932). 
102 L. J. Ch. 6. 

1442. Add. Annotation : — Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 


1443. AM. Annotations : — Consd. Vanderpant 
Mayfair Hotel Co. (1929), 27 L. O. TL 75l' 
Reid. Harper v. Haden & Sons, Ltd. 

102 L. J. Ch. 0. 


1447. Add. Annotation:— Cons^. Vanderpant v. 

Mayfair Hotel Co. (1929), 27 L. G. IL /o2. 

1456. Add. Annotations: — Refd. Blundy, ^ 

Go. V. London A- North Eastern Kmlway 
(1931), 100 L. J. K. B. 40 J ; Harper r. Haden 
A Sons (1932), J02 L. J. < 'h- 6. 


PART IX. SECT. 1 > SUB-SECT. l.~-L. 

r i. Parked car — l^idbility of 

munidpdUiy .] — A motor car parked on 
a sti’eet may constitute a nuisanoe ; 
but in order to render the municipality 
liable lor damafires caused by suen 


nuisanoe it must havo bad actual 
Icnowledge thereof, or the nulsanco 
must have existed for a time sufficient 
16 ct. to hold that the 
ouffht to have had know- 
& that a further reason - 
had elapsed before the 
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to entitle tl 
municipality 
ledge thereof 
able i>oriod 


cicidcut which the 

ipalit-y could have p^roceeded to 
unove the nuisance.— B ertuanu 
EiriiON A Vancouver City, fl93i] 
W W. n. 433 ; 49 B. 0. R. 150.— 



Cases M57a-TlM8a. English and Empire Digest 


1457a« Causing borse to shy.] — In an action 

for a nuisance it appeared that pltf. was 
driving at night in a cart drawn by a horse 
along a public highway, when the horse 
shied at a he^p of earth Sc refuse pl^ed by 
defts. on their land adjoining the highway. 
& the cart was upset Sc pltf. injured. Evi- 
" deuce woe tendered by pltf. to prove that 
other horses bad shied at the heap on the 
sapae day : — ffeU : if the heap was of such 
a nature as to be dangerous by causing horses 
passing on the highway to shy, it was a public 
nuisance. — Brown v. EASTERJir <fc Midlands 
By. Co. (1889), 22 Q. B. D. 391 ; 58 L. J. 
Q. B. 212 ; 60 L. T. 266 ; 53 J. P. 342 ; 5 
T. L. R. 242, D. C. ; on appeal, 22 Q. B. D., 
at p. 393, C. A. 

Annotaiion : — Reid. Heath ’b Garaero v. Hodges (1915), 14 
L. G. It. 195. 

1464a. Dangerous condition — Duty of local 


1611. Add. Annojlaiion: — 

County Borough v. Fulier «^^ns 
93 J. P. 29. 


1612. Add. Annotation : — Dlstd. McGowan u. 
(1923), 99 L. J. K. B. 867 n. 

1513a. When any one places a tnotor 

omnibus or other vehicle which is likely Us 
skid upon the highway, such person may b<‘ 
liabJc for placing a nuisance upon the road, Sc 
for negligent use of the highway. — Walton 
(Isaac) Sc Ca, Ltd. v. Vangttabd Motor 
B us Co., Gibbons v. Vanquabd Motor Bus 
Co. (1908), 72 J, P. 605 ; 2S T. L. R. 13 ; 
63 Sol. Jo. 82 ; 7 If. G. R. 349, D. C. 
nnota(iOfM:-^vePd. Pajrkei e. L. G, 0. Oo. (1909), 101 L. T. 
623. Refd. Barnes U. D. C. v. L. G. O. Co. (1908), 7 
L. G. R. 359 ; Wing v, L. G. O. Co., [1009] 2 K. B. 652. 


1514. Add. Annotation : — Generally, Refd. Britan- 
nia Hygienic Laundry Oo. v. Thornycroft 
(1926), 136 L. T. 83. 


authority to remove.] — Stillwell v. New 
Windsor Corpn., No. 616a, ante. 

1466. After this case add ** See, also, Agriculture, 
Nos. 970a, 970b.” 

1473. Add. Annotation : — Gonsd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1476. Add. Annotation : — Apld. Vanderpant v. 

Mayfair Hotel Co. (1929), 27 L. G, R. 762. 
1481a. Noise from loudspeaker — Advertisement of 
entertainment — Information.] — Adams v. 
Baldwin (1935), 79 Sol, Jo. 922, D. C. 

1486. Add. Annotation Refd. Been v. Davies, 
[1935] 2 K. B. 282. 

1500. Add. Annotation: — Consd. Eastbourne 

County Borough v. Fuller Sc Sons (1928), 93 
J. P. 29. 

1509. Add. Citation : — 95 L. J. K. B. 81. 


1519. A dd. Annotationa : — Dlstd. Noble v. Harrison * 
[JL926] 2 K. 13. 332. Consd. Reigate Corpn. v* 
Surrey County Council, [1 928] Ch. 369. Refd. 
Cunard V. Antifyre, Ltd. (1932), 49 T. L.R. 184 ; 
Honeywill & Stein, Ltd. v, Larkin Bros. 
(London^s Commercial Photographers), Ltd.. 
[1934] 1 K. B. 101. 

1540. Add. Annotation : — Refd. Manchester Corpn. 

Farnworth, [1930] A. 0. 171. 

1546. Add. Aymoiation ;-^Refd. Donovan v. Union 
Cartage Co. (1932), 49 T. L. R. 125. 

1546a. Heap of refuse — Horse frightened.] — Pltf.’s 
horse shied at a heap of road-scrapings placed 
by defts. by the side of a public highway on 
land belon^ng to them, & personaJ injuries 
were, in consequence sustained by pltf.’s 
wife. Upon the trial of an action brought 
in respect of such injuries, evidence that other 
horses had shied at the same heap, on the 


PART IX. SECT. 1, SUB-SECT. 1.- N. 

sq. Prickly bvsh protruding through 
fctic€.\ — Where deft, permitted a gorse 
Imfth growing ou his laud to project 
over a street, & pltf. was injured by 
a thorn of the bush ponetmting ones 
of hlB eyes : — Held : deft, was liable.- — 
Cull v. Grken (1924), 27 W. A. L. R. 
62.— AUS. 

»r. Suffering trees to grow — Causing 
olrntrurtLon-^ Madras Local Boards Act.] 
— The allowing of prickly -pear to 
spread on to a road used by the public 
is a public nuisance within Indian 
Penal Code, b. 268. — Be Molaippa 
G otJNDAN (1928), I. L. R. 52 Mad. 79.— 
IND. 

PART IX. SECT. 1, SUB-SECT. 1.— P. 

sp. Crowds collected by speaking into 
micropltone in shop,] — In order to 
constitute the ofEenoe of obstructing a 
footpath, within sect. 5 (14) of PoOoo 
Oftenoea Act, 1928, the act complained 
of must in itself be obstructive. Speak- 
ing into a miesrophone inside a shop, 
with the result that persons gather 
outside the shop bo os to obstruct the 
footpath, does not constitute an olTonoe 
under the Bub^eect. — Oahvbell v. 
Hannaford, [1934] V. L. R. 246 ; 
40 Aligns L. R. 812. — ^AlJS. 

PART IX. SECT. 1, SUB-SECT. 4. 

1501 hi. Obstruction of access.] 

— Whether It Is or ia not unlawful to 
use a locomotive engine In a public 
street depends on the mannj^r &; extent 
of the user. In an action for nuisance 
by obstructing access to pltf. *8 garage 
by the unreasonable user of a loco- ‘ 
motive engine trucks for the purpose 


of dollveilng to & loading goods 
from the doft.'s factory: — Hela : a 
nuisance had been proved, & an in* 
junction against unre£|y^onable user Sc 
damages should be awarded. — 
McOarron V . Noske Bros. Pbo- 
PRIETABT, Ltd. (J929), S. A. S. R. 
433.— AUS. 


PART IX. SECT. 1. SUB-SECT. 6. 

1617 i. Danger to persons onhighdhay — 
Unguarded gap in area railings .] — In 
an action brought by a father agtost 
(o) a road authority, (b) the proprietrlx 
of a sunk area^ and (c) a polloe con- 
stable, to recover damages in respect of 
Injuries to his, pupil son, aged 6, pur- 
suer averred that, akout 4 p.m. on 
an Got. afternoon, a mdtor car collided 
with. Sc made a large gap in the railing 
guarding the area. Sc that the ohlld, 
when playing the street about 7.30 p.m. 
after it was dark, fell through the gap 
while it was unguarded, & was in- 
jured : — Held : pursuer had relavautly 
averred fault against the constable, 
who had left his post where he had been 
stationed to guard the gap ; both the 
road authority Sc the proprietrlx had 
a duty to guard the gap ; pursuer had 
relevantly averred failure by both in 
that duty as the cause of the accident, 
in respect that a jury might find that 
the posting of the constable did not 
discharge the road authority of their 
respoufiibUlty, Sc the proprletrix’s 
duty to guard revived when she knew 
that the constable had left bis post, 
Sc further. It did not appear so riearly 
that the proximate cause of the 
accident was the negligence of the 
constable that the action znsst be 
dismlseed as against the other two 
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defenders. Sc also, per Lord Anderson, 
in respect that both the road authority 
& the proprietrlx must be heM to 
have delegated their duties to the 
constable & therefore to be responsible 
for his neglijmnoo. It was for the jury 
to decide whether the child bad been 
guilty of contributory negligence. — 
Stevbnbon V. Edinburoh Magub- 
TRATES, (19341 S. O. 226.— SCOT. 


PART IX. SECT. 1, SUB-SECT. 11. 

st. JCncroachmeMt on private street — 
Authorised by Dean of Guild .) — The 
proprietoi’s of a building adjoining 
a private street In G., who were, also, 
the owners of the solum' of the street, 
applied to the Dean of Guild for 
authority to extend their building over 
part of the foot pavement of the street. 
l%e master of works lodged objections 
in the public intozeet, on the ground 
that, under Glasgow Police Acts, 18GC 
to 1924, the Doan of Guild had no 
jurisdiction to sanction an encroach- 
ment ou a private street Held 
nothing in these Acts' deprived the 
Dean of Guild of jurisdiction to grant 
a lining for the erection of a building 
ou a private street within the bujngh. — 
Saxone Shoe Co., Ltd. v. Somers, 
[19291 S. O. 232.— SOOT. 


PART IX. SECT, j, SUB-SECT. 14. 

k i. Broken-down motor oar — Not 
left on highway for unreasoruible time — 
Oumer not liable.] — Pbdbrson v. Pater- 
son (1916), 31 D. h. R. 368.— CAN. 

fiv. House left in street at night — 
Street blocked — Person moving house 
liable. 1 — Soott v. Caloaby U Riddock. 
(1927) 20. L. R. 263; (1927 J I W. W. B. 
524 ; 22 Alta L. R. 467.— CAN. 



, same day, was rejected -.—Held : such evi- 1 
denoe admissible, for if the heap was | 
of such a nature as to he likely to cause 
horses to shy, it was a public nuisance, & 
whatever showed it to be likely to cause 
horses to was evidejace for pltfs. — 
Bbown V* Basteen & Midlands By. Co. 
(1889), 22 Q. B. D. 391 ; 68 L. J. Q B. 212 ; 
5 T. L. B. 284, 0. A. 

dnnotaiion: — ^Beld* Heath's Oarage v. Hodgos (1915), 14 
L. G. H. 195. 

1576a. Obstruction unreasonable.] — Where a high- 
way is obstructed for building operations, 
the obstructor has obtained the appropriate 
licence from the local authority, a person 
suffex’ing inconvenience or loss from the in- 
convenience can only recover damages in a 
case where the obstruction is unreasonable, 
either as to quantum or duration. 

Per Lawrence, L.J. : When the owner 
of a house abutting on a public street desires 
to undertake building operations. & has 
obtained the appropriate licence from the 
local authority under Metropolis Manage- 
ment Act, 1855 (c. 120), or similar statutes 
relating to other places, it cannot ba con- 
tended that the necessary scaffolding Sc 
hoardings are illegal So a public nuisance 
unless they were erected in a manner or 
place not authorised by the licence, or main- 
tained for a longer period than by the 
licence authorised. — Harper v. Haden 
(G. N.) & Sons, [1933] Ch. 298 ; 102 L. J. 
Oh. 6 ; 148 L. T. 303 : 90 J. P. 525 ; 70 
Sol. Jo. 849, ; 31 L. G. R. 18, C. A. 

1590. Add, Annotation : — As to (2) Refd. Bottomley 


V. Bannister (1931), 101 L. J. K. B. |€5 
Nicholson v. Southern By, Co. Sutton dc 
Cheam Urban District Council, [1936] I 
K. B. 588. 

1592. Add. Annotations : — Reid. Layzell v. Thomp-^ 
son (1920), 91 J. P. 89 ; London Corpn. v, 
Lyons, Son & Co. (Fruit Brokers),, Ltd., 
[1930] Ch. 78. 

1616* Add, Annotation : — Refd. Beigate Corpn. v, 
Surrey County Council, [1928] Ch. 359. 

1623. Add, Annotation : — Retd. Oldham v. 
Sheffteld Corpn. (1927), 136 L. T. 681. 

1634. Add, Annotations : — Consd. Swadling v. 
Copper (mO), 46 T. L. B. 597. Apld. Tart 
V. Chitty & Co., [1933] 2 K. B. 453. Consd. 
Flower v. Ebbw Vale Steel, Iron &> Coal Co., 
[1934] 2 K. B. 132. Refd. Hargrove r. Burn 
(1929), 46 T. L. B. 69 ; Tidy v. Battman, 
[1934] 1 K. B. 319. 

1637. Add, Annotations: — Consd. Hargrove v. 
Burn (1929), 46 T. L. K. 59; Swadling v. 
Cooper (1930), 40 T. L. R. 697; Flower v, 
Ebbw Vale Steel, Iron Sc Coal C'o., [1934] 2 
K. B. 132. Reid. The Vectis, [1929] P. 204 ; 
The Chatwood, [1930] P. 272 ; M‘Lean v. 
Bell (1932), 48 T. L. R. 407. 

1639. Add, Annotation : — Refd. Seaton v, Slama 
(1932), 77 Sol. Jo. 11. 

1649. Add. Annoiatiori : — Refd. Seaton v. Slama 
(1932), 77 Sol. Jo. 11. 

1652. Add. Annotation : — Generally^ Refd. Salis- 
bury & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 566. 


PART IX. SECT. 1. SUB-SECT. 16. 

q i. Contributory negligence — 

Failure to wear adequate footwear.] - 
In an action for damages for injuries 
sustained by slipping on an icy side- 
walk, held that deft, city had not 
negligently permitted snow or Ice to 
remain on the sidewalk ; moreover, 
pltf. was guilty of negligence which 
occasioned or contributed to the 
accident In that the kind of footwear 
which she was wearing was not 
ordinarily adequate to the olrcum- 
Btanoes. — Kmonr v. Saskatoon, City 
OF, {19301 3 W. W. R. 101 ; 4 D. L. U. 
1010.— CAN. 

q ii. .1 — In an etotion 

for injuries sustained through slipping 
on an Icy sidewalk : — Held : deft, 
municipality was not grossly negligent 
within sect. 409 (3) of Municipal Act, 
R. S. O., 1927, & pltf. did not exercise 
reasonable care In going out in the 
dark wearing Oxford shoes with 
rubber heels, but without rubbers or 
overshoes & without the aid of a cane. 

— BURaKSS V. SOUTHAMI^ON TOWN, 
[1933] Q, R. 279 ; 2 D. L. R. 5J2.-— 


q lil. — — Municipality liable only 
for gross negligence .] — The effect of the 
term ** gross negllgenoe ** in a statute 
which Imposes on a municipality the 
duty of keeping Its sti'oets in repair, 
but provides that it shall not bo liable 
for Injuries resulting from snow or ice 
upon a sidewalk “mcept in cases of 
gross negligence," is that its duty in 
oases within the proviso is substantially 
lower than its duty to keep its streets 
u*eo from other defects & dangers not 
so speoIfied.^JORNeoN v. St, Jamkr 
Ru^l MuNiorpAUTT, [1930] 3 

W. W. R. 85 : 4 D. L. R. 120.—CAN. 


q Iv. — .]— In an action for 

damages for personal iniurles sustained 
by fam^ on a patch of ice which had 
formed on a aldewaik the night before 
the aiooident ; — Held : the fact that 


deft, city, which \mder its charter 
is not liable for injuries so caused excei)t 
in COSOS of gross negligence had not 
pUiced sand or cinders on the particular 
patch of ice before the time of the 
accident, nine in the morning, did not 
^ndcr all the circumstances constitute 
gross negligence. — Stivhon v, Edmon- 
ton City, [1932] 1 W. W. H. 839 ; 
affd., [19333 3 W. W. R. 224.— CAN. 

q V. .] — In an action for 

injuries sustained by a pedestrian 
through a fall due to a slippery street : 
— TleUl : deft, city had been grossly 
negligent in not taking more oare to 
prevent such injuries. — Wolfe & 
Wolfe v. Edmonto.n City, (1932] l 
W, W. R. 129 ; affd., [19321 1 W. W. R. 
855 ; 3 D. L. R. 370 ; 26 Alta. L. R. 
310.— CAN. 

q vi. .] — In an action 

against a rural municipality for injuries 
stLstolnad bv falling on a sidewalk in a 
village therein of a few hundred people, 
the sidewalk having been made slippery 
by snow : — Held : although the muni- 
cipality did not have any system of 
inspecting such streets during the 
\vintor & did not remove the snow 
therefrom or sprinkle cinders or sand 
thereon, it was not guilty of gross 
negligence ” within sect. 626 of Muni- 
cipal Act, R.S.M., 1913. It cannot be 
“ gross negligence " not to do what it 
is the custom not to do. — Cimi.sTiAN- 
soN V. Clanwxlliam Rural Muni- 
OTPALITT, [19331 3 W. W. R, 415.™ 
CAN. 


V. St. Bonipaor City, [19351 2 

W. W. R. 378 ; 4 1). L. R. 136.— CAN. 

q viii. .] — Holland v. 

Toronto City (1925), 59 0. L. R. 628. 
—CAN. 

q ix. .1 — Holland v. 

Toronto City, [19271 S. C. R. 242.— 

CAN. 


q X. .1 — Murphy v. Ottawa 

City (1928), 63 O. L. R. 248.— CAN. 

q xi. Liability for acts of con^ 

tractor .] — City corpn. held liable for 
negligence of contractors in com’se of 
relaying pavement, whereby nUnwater 
was obstructed & Hooded i)reini8e8 in 
the street. — Kitchener City v. Robe 
Clotiuno Co., [19251 S. C. R. 106. — 
CAN. 


q xii. From snow plough" 

Mu7iicipality not liable .] — A muni- 
cipality is not liable to a pedestrian for 
injuries due to ice & snow fom»e<i on 
the sidewalk by the snow plough. — 
PoiTEH V. Rydney Mines, [loanj i 
D. L. R. 764.— CAN. 


sa. Flouj of water — M cam no < 
Water wWch soaks or scotch Cirough 
a bank on land on to a road does not 
flow on to such road.— J aura nr. 
Loader, IJ92S1 S. A. S. L’. AUS. 

sd. Ice t£’ mow from, drircicay.] 
Action for damages for injuries huh- 
talned throngJi slij.piufr on a sidoAvaJk, 
owing to ice snow' Rodj deftsS. 
cement driveway : -/['W •' 
liable for nuisance. — i aylou r. Uoui.N- 
SON, fl933J 3 D. L. JL (3; O. h, odo, 
— CAN. 


q vii. .] — On appeal from 

le dismissal of an action agiilnst a 
ty for damages for personal injuries 
^used by falling on an icy sidewalk ; 
eld : there was no evidence of gross 
sgllgence on the part of deft. ; 
lorefore, since its charter r,r»vi/i«d 
lat the city should not bo 
LOh aoddents Raloss In cases 
igligenoe, the action falied. — alllr 
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PART IX. SECT. 3, SUB-SECT. 2. 

^ j\roi rimndamus — Nuisance 

hi/ muninpal ity. h-No mandamus lies 
1,0 a municipal corpn. to compel it to 
remove a gaaoliue pump from the etre< t, 
if it. amounts to a public nuisance tao 
A.'G. Is the proper person to Intervene. 
— Ae Metro Oil, Ltd, & Toronto, 
119353 3 D. L. R. 303.— CAN. 
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16ij7a. Tre^s.] — SmtWJXL v. T^Tbw Windso: 

CoEPK*, No. 616% arde. 

1668. Add, ^4nno<aiion -Refd. A.-G. v. iSharp 
(1930), 99 L. J. Oh. 441. 

1672. Add. Annotation : — Refd. Blundy, Clark I 
Oo. V. London & North Eastern Bailwa; 
*(1931), 100 L. J. K. B. 401. 

1674. Add. Annotation : — Refd. Blundy, Clark & 
Oo.- V, London & North Eastern Railway 
(1931), 100 L. jr. K. B. 401. 

1675. Add. Annotations : — Refd. Blundy, Clark 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Harper v. Haden 
& Sons (1982), 102 L. J. Ch. 6. 

1677. Add. Annotation : — ^Refd. Blundy, Clark & 
Co. V. London 6c North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

IBSOa. .] — Deft. oo. built a large hotel, iii- 

cluding & kitchen, close to pltf.'s private resi- 
dence 6c with windows overlooking pltf.^s 
premises ; 6c a hitherto quiet highway, with 
very little traffic passing over it, became a busy 
street with vehicles constantly corning & going 
in connection with deft.’s hotel business. 
These vehicles made use of a very small 
yard adjoining pltf.’s house, opening into the 
street, 6c the roadway there became con- 
gested at times. In consequence, pltf. com- 
plained of nuisance j (a) by obstruction of 
access to his residence ; (6) by depriving him 
of reasonable use of the public highway : — 
Held : on the result of the authorities, a 
private individual who seeks to restrain the 
obstruction of a public highway must, in 
order to maintain his suit, prove that he has 
sustained particular & substantial & direct 
damage beyond the general inconvenience 6c 
injury to tne public. — Vanderpakt v. May- 
fair Hotel Co., Ltd., [1930] 1 Ch. 138 ; 99 
L. J. Cb. 84 ; 142 L, T. 198 ; 94 J. P. 23. 

Annotation Medc^alf v. Slrawbiidjje, Ltd., [1937] 2 

K, 13. 102. 

1688a. .] — Seaton v. Slama 

No. 9a, ante. 

1684. Add. Annotations : — As to(l) Apprvd. Blundy, 
Clark & Oo. v. London & North Eastern 
RaUway (1931), 100 L. J. K. B. 401, Consd, 
Harper v. Haden 6c Sons (1932), ^102 L. J. 
Oh. 6. 

1686. Add. Annotation : — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


1687. Add. — Ao to (1) Refd, 

pant V. Mayfair Hotel Oo., [1980] 1 Oh. l;]v 

1688. Add. AnnoiaUon : — Held; Blundy, Olarl / 
Co. V. Loudon St, North Eastern Railu , 
(1931). 100 L. L K. B. 401. 

1689. Add. Annotations : — Refd. Blundy, Clark 
Co. V. liondou & North Eastern rtajiwiv 
(1931), 100 L. J. K. B. 401 ; Seaton v. SlaiV 
(1932), 77 Sol. Jo. 11. 

1690. Add. Annotation : — Refd. Harper v, n 
Sc Sons (1932), 102 L. J. Ch. 0, 

1691. Add. Annotations Blundy, Clark .V 

Co. V. London Sc, North Eastern Railwax 
(1931), 100 L. J. K. B. 401 ; Harper v. liadm 
Sc Sons (1932), 102 L. J. Oh. C. 

1694. Add. Annotation : — Refd, Blundy, Clark .V 
Co. V. London & North Eastern Ry. (v,., 
[1031] 2 K. B. 334. 

1700. Add. Annotation : — Refd, Blundy, Clark k. 
Co. V. l^oudon Sc North Eastern Railway 
(1931), 100 L. J. K. B, 401. 

707a. Claim by frontagers — Damage to unadopted 
road by skid-pan. j — -Eroniagers on a road nut 
repairable by the inhabitants at large ha3X‘ 
.^iich an interest, over & beyond that of the 
general public, in T)re venting damage to tiie 
road as to entitle them to sue for an injunc- 
tion against any one causing uruieceasary 
damage to the road. Sc tlie x\.,-(t. need not be 
a party to the action.— M Ron at.f v. Straw- 
BRiooE (K.), Ltd., [1937] 2 K. B. 102; 
[1937] 2 All E. R. 393 ; 100 L. J. K. B. 030 ; 

.1.57 L. T. 137 ; 53 T. L. R. 038 ; 81 Sol. .lo. 
438. 

709. Add. Annotation : — As to (2) Refd. Howard - 
Flanders v. Maldon Corpn. (1936), 185 L. T. 6. 

1710. Add. Annotaiions : — Refd. Blundy, Clark Sc 
Co. V. London Sc North Eastern Railway 
(1031), 100 L. J. K. B. 401 ; Harper v. Haden 
& Sons, Ltd. (1932), 102 L. J. Ch. 6. 

1711. Add. Annotation : — Distd. Flo ward- Flanders 
V. Maldon Corpn. (1926), 135 L. T. 6. 

1717a. Remedy trespass not ejectment.] — Doe d. 
St. Julian Shrewsbury (Parish) v. Cowley 
(1823), 1 C. & P. 123 ; 171 E. R. 1129, N. P. 

1718. Add. Annotation : — Refd. Harper v, Hadeii 
4&; Sons (1932), 102 L. J. Ch. 6. 

1747. After this case add “ Compare Magistrates, 
Nos. 503a, 503b.*» 

1760, Add. Annotation : — Refd. R. v. Ne'^ort 
Salop Justices, Ex p. Wright, [1929] 2 K. B. 
410. 


PART IX, SECT. 3. SUB-SECT. 3.~ A. 

1670 V. .1 — In an action 

for a mandatory injunction requiring 
deft, to remove a verandah & steps 
attached to her house, wliioh en- 
croached upon a street in a village, & 
caudod Inconvenience to pltf. & other 
persons using the street : — Held : the 
inconvenience was such only as was 
common to all persons using the street, 
& pltf., whose house was so situated 
that persons coming from It, In order 
to gain access to the principal street 
of the village, had to make a detour 
by reason of the verandah & steps, 
suffered no special damage or Injury 
by reason of the nuisance, & was not 
entitled to the relief claimed.— 
Whalky V. Kriaby, [1928) 2 D, L* R. 
368 ; 61 O. L. R, G7D.— CAN. 

1670 vl. — — * — Ardkcar 
J rvANJi w. Ajmai KtrvARJi (1928), 
I. L. E. 63 Bom. 187.— IND. 

1670 vli. Rule not appUccible to 


India .] — Any individual member of 
the public has the right to maintain a 
suit for removal of obstruction of a 
public highway, If his right of passage 
tlirongh It is obstructed, without prov- 
ing special damage. The principle of 
English law which requires proof of 
special damage In such oases la not 
applicable to India. — ^M andakinke 
DEBRE V . BASANTAKUMAnKE DRBEE 
(1933), I. L. R. GO Cal. 1003.--IND. 

q i, J — 'IHje Owner of an auto- 

rpohile Is not entitled to maintain an 
action against a municipality for 
damages for non -repair of a highway. If 
he has not taken out a licence to 
permit him to operate his c*/ar. — 
Sampson v. Robrbtbon, [1925) i 
D. L. R. 624 ; 67 N. S. R. 408.— CAN. 

q ii. Notice of claim .] — The 

absence of the notice required by City 
Act, R. S. S7 1920 ip. 86), a. 642, to he 
given the municipaUty Is a bar to an 
action for damages for injuries caused by 
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snow or ice on a sidewalk. — Hickman 
V . Moose Jaw City, [1925] 1 D. L. K. 
116; (1924) 3 W. W. R. 839.— CAN. 

q 5H. Sufficiency of .\ — 

McGrboor V. R. (Ont.), [1929) 1 
D. L. IL 181.— CAN. 

PART IX. SECT. 8, SUB-SECT. 5. 

sw. Coat of fencing hank — Whether 
within Burgh Police (ScoPaiid) Act. 
1892, s. 190.)— The magistrates of a 
burgh, founding upon the section, 
brought an action against the owners 
of a steep natural bank, which sloped 
down from the side of a street to 
the sea shore, in order to recover 
the cost of fencing the bank Held ; 
the sect, was Inapplicable, in respect 
that, in view of their ambiguity, the 
words any other place ** fell to be 
construed in the light of the context 
& of the heading of the group qJ sects, 
in which they occurred* so construed . 
the places to which the section referred 
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Part X.— Interference with Highways under Statutory Powers. 

1761a. Pttty of local authority— on request to i 
exercise statutory powers,] •— A local 
aiithority, requested to carry out in a “ street 
laid out but not dedicated ” constructive 
works under its statutory powers, need not 
necessarily inquire into the title of those 
making the request. But it must, in con- 
sidering whether compliance with the request 
will be a lawful exercise of the powers, have 
regard primarily to the physical conditions 


obtaining in the area of the proposed opera^ 
tions ; & those physical conditions will be 
one of the principal factors in determining 
whether relevant statute^ definitions are 
complied with. This applies to powers con- 
ferred by either public general or private local 
statutes. — Davies v. Ripon Cokpn., [1928] 
Ch. 884 ; 97 L. J. Ch. 479 ; 139 L. T, 636 ; 
92 J. P. 153 ; 26 L. G. R. 630. 


Part XI. — Excessive Weight 

1765. Add, Annotation : — Consd. Eastbourne 

County Borough v. Fuller & Sons (1928), 
93 J. P. 29 

1771. Add, Annotation : — Dlstd. Eastbourne 

County Borough v. Fuller & Sons (1928), 93 
J. F. 29. 

1772. Add, Annotation: — As to (1) Refd. East- 
bourne County Borough v. Fuller & Sons 
(1928), 93 J P.29. 

1775a. — .] — Defts., who owned &; used traction 

engines for the purposes of their business, 
drove two of these engines on a very hot day 
in July over a highway belonging to pltfs., 
who were the higliway authority for the 
district. The highway, which had been 
constructed as a first class main road for the 
purpose of bearing traffic of all sorts, had a 
mexphalte surface. In passing along the 
most exposed part of the highway, the driving 
wheels of these engines Sfink into the road at 
a point where the surface was very soft, with 
the result that the road was damaged. Pltfs. 
thereupon brought an action against defts. 
to recover extraordinary expenses, pursuant 
to Highways & Locomotives (Amendment) 
Act, 1878 (c. 77), s. 23, as amended by Loco- 
motives Act, 1898 (c. 29), s. 12. They also 
claimed damages for wrongful abuse of the 
highway by deft*s. for nuisance & negli- 
gence : — Held : as agricultural traffic, includ- 
ing heavy traction engines, was admittedly 
part of the ordinary traffic, Sc the weights in 
the present case were normal, no claim for 
exoessiv^e weight or for extraordinary traffic 
could arise under the Act of 1878 ; there was 
no excqss whatever by defts, of the lawful use 
of the highway no wrongful abuse of their 
rights of passing Sc repassing : the injury 
to the highway was due to a peculiar & 
unique conjunction of heat & of atmospheric 


and Extraordinary Traffic. 

& other conditions ; defts.’ vehicles did not 
constitute a nuisance, & there was no negli- 
gence on the part of defts. — Eastbourne 
County Borough v. Fuller Sc Sons (1928), 
93 J. P. 29 ; 72 Sol. Jo. 762. 

1810. Add, A^inotation : — Dlstd. Eastbourne 
County Borough v. Fuller &; Sons (1928), 
93 J. P. 29. 

1841. After this case add “ See^ also, No. 1852, 

1844. To the existing paragraph add as follows : — 
The surveyor of a highway gave a certificate 
under the above sect, to the effect that extra- 
ordinary expenses bad been incurred by 
reason of extraordinary traffic caused by 
resx^. in repairing roads in four separate 
townships. Six months later he gave another 
certificate which referred to extraordinary 
expenses incurred partly before Sc paid^ly after 
the date of the first certificate on a single road 
in one of the townships : — Held : the first 
certificate was good, &, with regard to 
expenses incurred before it was made, the 
period of six months limited by Summary 
Jurisdiction Act, 1848 (c. 43), s. 11, for 
recovering the amount began to run irom the 
date of the first certificate. 

1852. After this case add See, aUo, No. 1841, 
ante.'^ 

1852a. — Where more than one certificate 
given.] — Wirral Highway Board v, New- 
ell, No. 1844, ante, 

1858a. Where several contracts.] — Ep.go]vi 

* Urban Council v, London County Councii., 
No. 1818, ante, 

1872. Add, Annotation : — Refd. Eastbourne County 
Borough V, F\iller & Sons (1928), 93 J. P. 29. 

1876. Add, Annotation: — Refd. Eastbourne County 
Borough V. Fuller Sc Sons (1928), 93 J. l^ 29. 


were limited to place? rendered danprer- 
ovw by some artificial construction 
connected witb buildings or streets, — 
Buckie Magistrates v. “Se afield ’s 
(Dowager Countess) TrusteesJ 1U28] 
S. 0. 525,— SCOT. * 


PART IX. SECT. 3, SUB-SECT. 6. 

d !. .1— R. V . Fitzgerald 

(187B), 39 U. O. R. 297.— CAN. 


PART XI. SECT. 4 , SUB-SECT. 1, 

t. Add affd., (193 3] 2 I. R. 250, O, A. 


PART XI. SECT. 4, SUB-SECT. 5. | 

1872 I, General rule ,] — It Is not tbe 
total sum actually spemt on repair that 
is recoverable by the rood authority, 
whether that repair involves recou 
struction or not. Regard must hr 
had to all the circumstances of tlie 
case ; the state of the roads when the | 
oxtraordinaTT traffic oominenoed, it^ I 
general obaraoter & Rultabillty for tlie 
traffic reasonably to be 
thereon, the amount of ordinary 


whethtT of deft, or other poivonn, 
the extent & nature of t ho rci>airH 
'oaeonai>ly ren^iirod. l)c‘niictioii.s 
ihouM also be niado if 
'epalred are in a hotter condition than 
>of(^re extraordinary traffic com* 
n en c('d .—Do wN .Cou nt\;^Co un ci l 


r, ^ \T Ali . 


1881 f. Deductions allowances— 
rmprovemetU of road due to repair,} ■ 
Down County Council v. Stewart, 
No. 1872 i, ante. — IR. 
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Cases 1887“1888». Bi®i^ and Empibe Digest Sumaa^NT. 


Part Xll.T^Stopping-up or 

1887- Add^ AnrtoUdi&n : — linton v, New- 
caistie-x^on-Tyne Corpn. (1929)* 142 L. T. 49. 

1894a. Consent ol owners of land abutting: 

on highway--Conditi<m precedent.] — By sedt. 

50 of" a local Act “ the corpn. may from 
time to time by order stop up wholly or 
partially any highway which in their opinion 
IS unnecessary on such terras as to the vesting 
of the soil & other matters as may be agreed 
on between the corpn. & the owners lessees 
of buildings & lands abutting on the highway 
& on any highway being so stopped up all 
public & other rights of way & other rights 
in, over OP upon the same shall be absolutely 
extin^iished.” By sect 117 : “ Any person 
deewing himself aggrieved by any order or 
determination of the corpn. or by any 
conviction or order made by a ct of summary 
jurisdiction under any provision of this Act 
may appeal ... to the next practicable ct. 
of quarter sessions under &> according to Public 
Health Act, 1S75 (c. 55), s. 269 : (1) 

it was a condition of the making of an order 
under sect- 50 that there should be an 
agreement between the corpn. & the owners 
<fe lessees of buildings & lands abutting on tbe 
highway ; (2) the “ highway " must mean the 
whole highway & not any part thereof : & 
the applt. was therefore a person aggrieved 
although his land did not abut on the part- 
of the highway stopped up. — Linton t>. 
Newcastle-dpon-Tyne Corpn. (1929), 142 
L. T. 49 ; 94 J. P. 20 ; 27 L. G. R. 607, H. L. 

1894b. Meaning of highway — Not 

conflnod to part of highway stopped up.] — 
Linton r. Newcastle-upon-Tyne Corpn., 

No. 1894a, ante, 

1897. Add. Amiotaiion : — Refd. Oldham v. 

Sheffield Corpn. (1927), 136 L. T, 081. 

1922. Add, Anjiolatioii ; — Apld. B. v. Postmaster- 
General, Ex p. Carmichael (1927), 96 L. J. 

K. B. 347. 

1958. Add. Annotation : — Refd. Brown v. Harrison, 
Hourani v. Same (1927), 137 L. T. 549. 

1979a. Not costs of preparing for appeal — 

Order abandoned.] — R. v. Wing (1825), 4 
B. & C. 184 ; 0 Dow. & Ry. K. B, 323 ; 3 
Dow. & Ry. M. C. 184 ; 3 L. J. O. S. K, B. 

201 ; J07 E. R. 1028. 

1984. Add. Annotation : — Refd. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 169. 

1985a. ,] — A ry. co. were empowered by Act 

of Parliament to stop up a certain street for 
the purpose of providing additional ware- 
houses. The CO. stopped up & enclosed part 
of such street & formed a cul-de-sac. They 
constructed a warehouse abutting upon the 
pavement in such cul-de-sac. The ware- 


Diversion of Highways; 

house liad flaps which opeuafl across 
pavement, for forty years the do. loaded 
unloaded goods from such flaps across th 
pavement mto & from vans standing in iii, 
cul-de-sac from 6 a*m. to 7 p m. daily. 
The London County Council by private Ae( , 
which incorporated the Lands Clauses Act \ 
were empowered to make a new street, k 
they gave notice to treat for certain premise s 
in the possession of the ry. co% The 
street included the pavement above refenod 
to. The CO. claimed compensation {intr- 
alia) for injurious affection of the 
mentioned warehouse by reason of the works 
of the council preventing them from deliver 
ing goods from the warehouse across the 
pavement to vans in the way they had there- 
fore done ; — Held : the use which the ry ct). 
bad made of the pavement arc 
stopping up of such pavement VJUCH' 

statutory powers above referred to, although 
such pavement had not been enclosed • 
tbe council were bound to acquire an ease- 
ment over such pavement for the purpose of 
making the new street, & the co. were 
entitled to compensation for injurious 
affection of the warehouse . — Be Great 
Eastern Ry. Co. &; London County 
Council (1907), 98 L. T. 116; 72 J. P. 1, 
C. A. 

1986. Add, Annotation : — Consd. Port of London 
Authority v, Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

1988. Add. Annotation : — Refd, Stockwell v. South- 
gate Corpn., [1936] 2 All E. R. 1343. 

1988a. On liability to repair.] — A part of an old 
footpath, repairable by the inhabitants at 
large, was diverted & the substituted high- 
way was a road 60 feet wide. All the usual 
steps were taken under Highways Act, 1835 
(c. 60), in respect of the diversion, except 
that at no time did the justices view the new 
highway in accordance with sect. 91 of the 
Act. From 1911 the old highway had been 
built over and the new highway continuously 
used. Two frontagers claimed a declaration 
that the new highway was repairable by the 
inhabitants at large : — Held : (1) the proper 
proceedings to test this question were pro- 
ceedings in a ct. of summary jurisdiction 
imder the Private Streets Works Act, 1892 
(c. 67) ; (2) this was not a proper case for the 
ct. in the exercise of its discretion ]bo make a 
declaration ; (3) the Attorney-GenenU whs 
not a necessary party to the action ; (4) the 
substituted highway would not be repairable 
by the iuluibitants at large until Highways 
Act, 1835 (c. 50), s. 01, had been complied 
with ; (5) it could not be assumed in a recent 
case that all formalities had been complied 


PART XII. SECT. 2, SUB-SECT. 1. 
sx. Neceaeity for compliance wWi 
stcUuiory formalities.] — Beid : a public 
highway cannot be closed without 
complying with the statutory for- 
malities.— L abchbr V. Sudbury Town 
(1918), 24 O. W. R. 669 ri O. W. N. 
1289 ; 11 D. L. R, 111.— CAN. 


PART XII. SECT. 2, SUB-SECT. 2,— A. 

1898 U. .h-By Municipal 

Act, R. S, 0., 1927, 8. 488 (1) (c). a 


municipality may pass a bye-law stop- 
ping up a high*way. The obligation of 
the municipality to supply ‘^another 
convenient roam or way of access 
is not satisfied by the municipality 
conveying the freehold in tbe closed 
highway to a grantee exacting from 
such grantee a covenant to keep the 
roadway open & in repair for highway 
purposes for the benefit of the person 
whose moans of ingress Sc egress Is 
affected. — H odson v. Glbnhodson 


OouNTY Club & Whetby Township^ 
(19331 O. R. 271 ; 2 D. L. R; 277.— 

CAN. 

h XJndcr B iohway Act , 

R. S. N, B.t 1027 — DiUy of jury under 
sect. 30 to cofutidcr wnethAr highway 
7U?cessori/.l— R. v. BttLLtVBxu, Ex v- 
LkBlaxo (1930), 1 M. r R. 28.~CAN. 


h U. Duiv of supervisor to 

view latic^^ A mounts to judidaJt oaiJ 
— R. V. Beluvicau, Ex p. Lb Blanc 
(1930), 1 M. P, R. 28,— CAN. 




authority was not estopped 
DOiQi.aiBserting such ndh-compliance. — S tock- 
y(**,ti.SOTOHOATE CoEPN., [1936] 2 All E. E. 


1843; 

487} 


3 All E. 

B. 627. 


E. 627 ; 165 L. T. 


1990, Add. Annotation; — Held, tstociciwi ' ’ 

Southgate Corpn., [1936] 2 All E. E- 1843, 

'i**' ‘ ' 

1991. Add. Annotation : — Consd. Stocltwell 
Southgate Corpn., [1936] 2 All E. E. 


Part XIII.- 

Sect. L-t-METROPOUTAN, 

For references to London Building Act, 
1B94 (c. ccxiii.), see, now, London Building 
Act, 1930 (c. clviii.), which replaces the 1894 
Acts 

1997. Aid. Annotation: — Consd. Howard-Flanders 
V. Maldon Oorpn. (1926), 135 L. T. 6. 

2032. Add* AnnotaUon : — As to (2) Consd. A.-G. r. 
Horsey B. 0. (1920), 43 T. L. H. 92. 

2039. Add. AnnoUdion: — As to (2) ConscU A.-G. & 
Public Trustee v. Woolwich Metropolitan 
Borough Council (1929), 93 J. P. 173. 

2044. Add. Amwtation : — Apld. Dennerley v. 

Prestwich U. D. 0. (1929), 141 L. T. 602. 

2075. Add. Annotation : — Apld. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 

2076. Add. Annotation : — Apprvd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 

2087a. Boundary wall.] — In defining a general 

line of buildings under London Building Act, 
1930 (c. clviii.), s. 22, a boundary wall cannot 
be taken into consideration either by the 
superintending architect or by the Tribunal 
of Appeal oh an appeal from his certificate. 

— ^Molins Machine Co., Did. v. London 
County Council, [1932] 1 K. B. 704 ; 101 
L. J. K. B. 269 ; 147 L. T. 457 ; 96 J. P. 202 ; 

29 L. G, E. 627. 

2093. Add. Annotation : — Consd. Black v. George 
Parker & Sons, Ltd. (1929), 142 L, T, 130. 

2100. Add. Annotations : — Consd. Sittingbourne 
U. D. C. V. Lipton, Ltd. ‘(1930), 47 T. L. R. 
120. Refd. Molino Machine Co. v. L. C. C. 
(1931), 95 J. P. 202. 

2102. Add. Annotation : — ^Consd. Sittingbourne 
U. D. C. V. Lipton, Ltd. (1030), 47 T. L. R. 120. 

2120. Add. Uifafinn.— 08 J. P. 490. 

2170a. Consent to lay out — Whether deed neces- 
sary.] — B. was the owner of a house which 
had its front & only entrance in P. street, & 
behind it a garden with a dead wall at the 
further end. A new street was made parallel 
to F, street, of wliich the dead wall at the 
end of B.’s garden was part of the line of 
street. This new street was a mews which the 
metropolitan board allowed to be made of 
20 feet width : — Held : the consent of the 
metropolitan board to the mews being of 
20 feet did not reqtlire to be given under the 
seal of the board. — Paj)DIngton Vestry v. 
Bramtoxl (1880), 44 J, P. 816. 

2178. Add. Annotation : — Refd. Smith v. Benabo, 

^ [1937] 1 K. B. 618. 

217|^ Proceedings for removal — Whether re- 
strained by Injunction.] — ^Pltf.* having pur- 
chased certain premises in the metropolis, 
erected buttresses for the purpose of improv- 
ing the wall abutting on the highway. The 
local authority took out a summons before 
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-Streets. 

a magistrate against pltf. under Metropolis - 
Management Act, 1855 (c. 120), s, 119, to 
compel pltf. to remove the buttresses, on the 
ground that they were an encroachment on 
the highway. Pltf., alleging that the site 
of the buttresses was not part of the highway, 
then brought an action against the local 
authority & moved for an injunction to 
restrain them from interfering with the 
biittrcsses & from going on with the pro- 
ceedings before the magistrate to determine 
any questions to be determined in the 
action : — Held : though the ct. had juris- 
diction to restrain proceedings before a 
magistrate if it was satisfied that he had no 
jurisdiction or that owing to tin* special 
circumstances the proceedings before the 
magistrate ought not to be allowed, yet in 
the present case, as the magistr.atc had 
jurisdiction, & as there were no special cir- 
cumstances, the motion must be dismissed. — 
Williams v. Deptford Urban District 
Council (1924), 41 T. L. R. 47. 

2195a. --- — ■ Dead shores.] — Sect. 75 of Metropolis 
Paving Act, 1817 (c. xxix) (Michael Angelo 
Taylor’s Act), is impliedly repealed by 
sects. 122 & 123 of Metropolis Management 
Act, 1855 (c. 120). Therefore a charge, 
framed under sect. 75 of the Act of 1817, 
of setting up dead shores in a public street 
without a licence, failed, the same offence, 
with different penalties & procedure, being 
dealt with in sects. 122 & 123 of the later Act. 

Sernble : the dead shores could properly 
be described as hoards or scaffolding, — 
Smith v. Benabo, [1937] 1 K. B. 518 ; [1937J 
1 All E. R. 523 ; 100 L. J. K. B. 367 ; 156 
L. T. 194 ; 101 J. P. 141 ; 63 T. L. R. 353 ; 
Si Sol. Jo. 200; 30 Cox, C. C. 540; 35 
L. G. R. 130. 

2196a. Metropolis Paving Act, 1817 (c« xxix.), 
s. 75 — Whether repealed by Metropolis Man- 
agement Act, 1855 (c. 120), ss. 122, 123, 247.J 

-^MiTH V. Benabo, No. 2195a, ante. 

2202. Add. Annotation : — Refd. Fredman r. 
Minister of Health (1935), 154 L. T. 210. 

2203. Add. Annotations: — Apld. Ashby -de ia- 
Zouch Grdns. v. Summers, [1928] 2 K. B. 397. 
Consd. West Ham Corpn. Benabo ((JJiarles) 
&Son, [1934] 2 K. B. 253. 

2204a. Recovery of expenses of repairing 

dangerous structure — Londo.n Building Act, 
1894, s. 116— Summary Jurisdiction Act, 1848 
(c. 43), S. ILj—A building in the metropolis 
having been certified to be dangerous, the 
county council did the work necessary to 
make it s.afe, <fc on Sept. 15, 1924, demanded 
from the owner the amount of the expenses. 
The amount not having been paid, the 
council on Jan. 1, 1926, applied to a mt gis- 
strate under sect. 116 (1) of the above Act 
of 1894 to fix the amount of the expenses & 
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to make an order that no part of the structure 
should be let for occupation until after pay- 
ment thereof. The magistrate dismissed the 
complaint on the ground that more than the 
period of six months limited by sect. 11 of 
the above Act of 1848 had elapsed between 
the time when the matter of the complaint 
arose Sc the date when the complaint was 
made : — Held : the six months’ limitation of 
time applied to proceedings under sect. 116 (1 ) 
of the Act of 1894, & the time ran from 
the date of the demand, & the magistrate’s 
decision must be affirmed.— London County 
Council r. Owner of 14, Lee-stueet 
Stepney (1926), 135 L. T. 182; 90 J. P. 
145 ; 42 T. L. K. 543 ; 24 L. G. R. 386, D. O. 

2229a. Part of premises fronting another street.] — 

Deft, in 1903 purchased a house which 
fronted on G. road. In 1907 she bought a 
strip of land which she used to form a 
carriage drive to the house. In 1904 lier 
husband became the tenant of a field to 
the south of & adjoining the house & land. 
The field fronted on E. road. In 1907 deft, 
purchased the field, but entered into a tenancy 
agreement letting it to her husband. Sc from 
that time the field «fe the house Sc land had 
been separately assessed by the local 
authority though in fact the tenancy agree- 
ment between deft. Sc her husband 
ceased to exist about 1918. In 1920 B. 
road was made vm, the usual course being 
followed under Public Health Act, 1875 
(o. 55), ss. 150 Sc 257, with the result that 
pltfs. claimed a charge, for the admitted 
proportion due from deft, of the expenses 
incurred in making up E. road, on the whole 
of deft.’s property, including her house Sc 
grounds as well as the field, as fronting, 
adjoining or abutting on E. road : — Held : 
the house Sc grounds Sc the field must be 
considered as being one close, Sc as such the 
whole was liable to a charge for making up 
E. road as fronting, adjoining or abutting 
thereon. — Altrincham Urban District 
Council v, O’Brien (1927), 91 J. P. 149 ; 25 
L. G. R. 309. 

2244a. — .]—(!) A notice given to a 

frontager to make up the portion of the 
street opposite to his premises under Public 
Health Act, 1875 (c. 65), s. 150, is not 
rendered inoperative because all the front- 
agers on the street are not served, but he 
will be liable only for his proportion of the 
sum expended in making up those portions 
of the street which abut on the premises of 
such of the frontagers as are served with 
the notice, no change of ownership occurring 
during the course of the proceedings. 

(2) The words “ the same ” contained in 
the form of notice given in the above Act 
refer to that portion only of the street abutting 


on the premises erf the owner on whom such 
notice is served, & not to the whole street. 

(8) Two winter months given as the tiuqie 
within which to execute works under a notice 

f iven under the above sect, is sufficient. — 
underland Corpn, V. Gray, [1928] Ch. 
766; 97 L. J. Ch. 411; 136 L. T. 405 ; 91 
J. P. 62; 26 L. G. R. 139. 

I 2252a. “The same."] — Sunderiand Corpn. 

V. Gray, No. 2244a, ante, 

2253. Add, Annotation : — Consd. Cardiff Corpn. v, 
Cardiff Pure Ice Sc Cold Storage Co. (1930), 
95 J. P. 11, 

2254. Add, Annotation : — As to (3) Consd. Cardiff 
Corpn. V. Cardiff Pure Ice & Cold Storage 
Co. (1930), 95 J. P. 11. 

2254a. .] — Sunderland Corpn. v. 

Gray, No, 2244a, ante, 

2268. Add, Annotation: — As to (2) N.P. Sunder- 
land Corpn. V. Gray (1926), 136 L. T. 405. 

2276. Add, Annotation : — Consd. Finney t’. Birken- 
head Corpn., [1936] 2 All E. R. 590. 

2277. Add, Annotation : — Consd. Finney v, Birken- 
head Corpn., [1936] 2 All E. R. 590. 

2270a. Asphalt in place of flags.] — ^The pre- 

decessors of reap, corpn. by notice adopted H. 
Itoad under Public Hcfilth Act, 1875 (c. 55), 
s. 152. In accordance with the i)rovi8ions of 
Public Health Act, 1925 (c. 71), resps. pre- 
par*ed a list of roads repairable by the in- 
habitants at Itii'ge. n. Road was therein 
stated to be repairable by the local authority 
as to the carriageway, but not as to the 
footway. There was some evidence that the 
road had never been made up. Resps. were 
empowered by a local Act to serve notice 
upon the frontagers to make, curb, flag, & 
complete the footway, Sc if through the 
frontagei's’ d<^fault, they executed the work 
themselves, to apportion ilie whole cost on the 
frontagers in the case of a i*oad not repairable 
by the inhabitants at large, & half the cost 
in the case of a road repairable by the in- 
habitants at large. 8uch notice was served 
in respect of H. Road resps. having done 
the work, apportioned the whole cost on the 
frontagers. Tlie notices reqiiired the front- 
agers to make, flag & complete, but in fact 
the resps. did not flag the road, but asphalted 
it : — Held : (1) H. Road was a road repair- 
able by the inhabitants at large &, in any 
event, resps. could only recover half the 
cost ; (2) the work specified in the notice 

must be carried out Sc the use of asphalt 
in xjlaco of flags was not a proper compliance 
with the notice, & resps. could not recover 
the cost of the work done. — Finney v, 
Birkenhead Oorpn., [1936] 2 All E. R. 590 ; 
80 Sol. Jo. 665. 


PART XIII. SECT. 2 , SUB-SECT. 2. 

fta. Purcfuise for widening improve- 
ment—What U due compensation ,] — 
Tic Macdonald & Toronto Corpn. 

27 O. L. R. 179 ; 4 O. W. N. 64 ; 
8 D. L. R. 303.— CAN. 

sb. Power to acQuvre land h^ond 

Quantity actually TeQUired,}-^HtM : 
under Municipal Oorpns. Act, 1920, 
8, 192, a iriuuiclpal corpn. in empowered 
when widening a street, to acquire 
not only what land Is required for that 
purpoiie, hut also to acquire. If the 
corpn. deems It expedient, land 


additional thereto on either or both 
sides of the street in question, provided 
land is required for the puroose of 
widening the street Sc that the land 
ropoaed to he taken, is on either or 
otn aides of the street & whether or 
not the land is owned in part by one 
owner Sc in part by another, — Wel- 
lington Oorpn. n, Deaxy, [19293 
N. Z. L. R. 362.~-N.5S. 

PART XUI. SECT. 2, BUB-SECT. 8 

o !. -- — .] — SotTTH Grimsby Town- 
ship V, County of Lincoln Sc North 
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Grimsby Township, County of 
Lincoln v. South Grimsby Township 
(1921), 19 O. W. N. 676 ; 68 D. L. R. 
599.— CAN. 

•d. Meaning of ** formitig ** 

“ making ** street .] — To “ form ” a 
street Is to alter its natural surfaos so 
as to provide the desired shape or 
contour. To “ make ** a street in- 
volves adding where neoossary an 
artificial surface to the natural or 
formed surface of the street.— Rowe 
V. DrsTRiur Council op IProspbot 
(1929). 8. A. S, R, 462.— AUS. 
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2&80* Add* Annotation :< — Refd. Octrdlff Oorpn. v, 
Cardiff Pure loe & Cold Storage Co. (1930), 
95J.P. 11. 

2282a. Two streets repaired at same time.] — 

A local authority which has executed repairs 
to streets under Public Health Acts Amend- 
ment Act, 1907 (c. 63), s. 19, is not entitled to 
include two streets in the same account &; 
apportion the combined expenses among the 
frontagers of both streets. Nor have the 
justices, before whom the local authority 
seeli to recover such expenses, any juris- 
diction to investigate the accounts & separate 
the expenses of the two streets for the pur- 

S ose of making a proper apportionment. — 
Tash V . Giles (1926), 96 L. J. K. B. 216 ; 136 
h* T, 352 ; 91 JT. P. 19 ; 43 T. L. B. 121 ; 25 
L. G. B. 60, D. 0. 

2285a. Effect of agreement between frontagers — 
Frontager not to be liable for maintenance of 
road until taken to by local authority — 
Frontager not entitled to repayment of 
apportioned share of cost of making up road.] 
— Moore v. Todd (1903), 68 J. P. 43 ; 19 
T, L. R. 642 ; 2 L. G. R. 376, C. A. 

2316. Add, Annotations : — Consd. West Ham 

, - - Son, [1934] 2 

K. B. 253. Refd. Hennerley v. Prestwich 
U. D. C. (1929), 141 L. T. 602. 

2318. Add, Annotations : — Consd. Dennerley v, 
Prestwich U. D. C. (1929), 141 L. T. 602. 
Refd. R. V . North Worcestershire Assessment 
Committee, Ex p, Hadley, [1929] 2 K. B. 
897 ; London County Council v, Harling 
Street Owners, [1935] 2 K, B. 322. 

2319. Add. Annotation : — Consd. Croydon Corpn. 

Oldaker, [1937] 1 K. B. 337. 

2322. Add. Annotation : — Refd. Croydon Corpn. ik 
Oldaker, [1937] 1 K. B. 337. 

2322a. Under local Act.] — By the 0. Corpn. 

Act, 1884, s. 39, it is provided that whenever 
the corpn. put in force the provisions of the 
Public Health Act, 1875 (c. 55), s, 150, 
“ they may before themselves executing any 
works as therein provided recover in a sum- 
mary manner the amount of the estimated 
cost thereof from the owners in default.” 
On June 27, 1935, the local authority served 
a notice, under Public Health Act, 1875 
(c. 55), 8. 150, upon resp., the owner of 
premises fronting on a certain road, requiring 
him to do certain street works. On June 28, 
1936, resp. conveyed the premises to a third 
person. On Oct. 4, 1935, the local authority 
served a notice upon resp,, under C. Corpn. 
Act, 1884, s. 39, demanding payment of 
certain sums in respect of the estimated cost 
of the works, which works had not then been 


PART XIII. SECT. 2, SUB-SECT. 4.— 
A. (1) 111. 

2314 i. Finality of award .] — Where 
certain works in a private street had 
been oarrled out by an urban district 
council & the total expenses as certified 
to by the surveyor had been 
apportioned according to their respec- 
tive linear frontages on the owners of 
premises fronting both sides of the 
street. Heap, obieoted to the 
portionment on the ground that 
works included a footpath on one side 
only of the street & opposite to reap.^s 
premises. The arbitrator in his award 
Varied the surveyor’s apportionment by 
abating the amount payable by j^p. 
by stun attributable to his oon- 


executed. Itesp. refused to pay any part 
of the amount claimed & the loo^ a^^thority 
thereupon on Dec. 20, 1935, lodged a com- 
pLaint claiming payment. The magistrates 
were of opinion that there ctmld be no default 
until the expiration of the time given in the 
notice to repair, & that as at the expiration 
of that time resp. was no longer the owner 
of the pi’cmises, resp. was not the “ owner in 
default ” within C. Corpn. Act, 1884, s. 39, 
& they held that he was not liable to pay the 
amount claimed. 3'iie local authority ap- 
pealed : — Held : ” owner ” in the C. Corpn. 
Act, 1884, s. 39, referred to the owner at the 
time of the services of tlie notice to execute 
the street works, & if such owner failed to 
execute the works, lie became & remained 
for the purposes of that sect, the ” owner in 
default,” notwithstanding a conveyance of the 
property to a third persfin. Resp. was 
therefore liable to pay the amount (daiined by 
the local autliority.- ihtOYDON Corpn. v . 
Oi.DAKER, I1937J 1 K. H. 337; [1936! ,3 

All R. U. 366; HlC, L. J. K. B. 190; 155 
L. T. 557 ; JOO J. l\ 519 : 53 T. U K. 79 ; 
80 Sol. .lo. 951 ; 31 L. C. H. 571. 

2326. Add. Annotation : — Refd. I. R. Oomrs. v. 
Sneath (1932), 48 T. L. R. 241. 

2340. Add. Annotation : — Refd. Orediton Gas Co. 
v. Orediton U. 0., [1928] Ch. 

2344. Add. Annotation : — -Expld. Allen v. Wati^rs 
& Co., [1935] 1 K. B. 200. 

2351. After this case add the following new sub- 
section : — 

vi. Other Cases. 

2351a. Action to recover expenses — Form of writ — 
Names & addresses of owners not known.] — 
Pltfs., being entitled under Public Health 
Acts to recover the expenses of making up 
a road from the owners of the lands abutting 
on the roadway & being unable to discover 
who some of those owners were, issued a 
writ against A., a known owner of some of 
the land, “ & tlie owners of certain lands 
adjoining ” the road “ more particularly 
described in the indorsement ” on the writ, 
” whose names & addresses are not known to 
pltfs.” Upon the summons for directions 
pltfs. desired to amend the writ by adding 
after the word “ owners ” the words ” at 
the time of the completion of the works 
referred to in the indorsement hereon,” ^ 
they also asked for leave to effect substituted 
service on defts. so described by affixing 
copies of the writ on the respective premises : 
— Held : the writ, in not giving the names A 
addresses of defts. other than A., did not 


comply with the form of writ which had tij 


tribution to the cost of the footpath : — 
Held : the umpire had no authority 
to go behind tho CJortlflcato of the 
amount expended or to Id quire into 
the reasonableness of the an\ount 
apportioned or to apportion it on the 
basis of the proportionate benefit 
derived from the works by each owner. 
Equitable relief might, however, have 
been obtained by petition in due form 
to the Local Government Board. — 
ap* Bangok U. D. C. v. McKek <1914). 48 
le I. L. T. 92.-— IR. 

PART XIIL SECT, 2, SUB-SECT. 4.— 
A. (m) ii. 

■ 0 . Owner at time of _ 
of action.]— A municipal 

^7 


ap 

th( 


certain pacing, kcrhrng, A 
work in a pnhlki road. At that tijnc 
defts. were the Joint ownerH of land 
on the same side of ( be rf>ad & Adjacent 
to the work done. Jiefore any ntepy 
wore taken to recover any part of the 
cost defts. parted wit£ the^ownershij) 

■ of the Jatid. — t. . - 

i brought ajj action against them 
1 recover half the cost of the work r 
I Hf ld : the words “ the owner for the 
time being ” in Local Government 
Act, 1915), 8, 243, meant the owner at 
tbe time of the commencement of the 
action, & therefore that defts. wen not 
Liable.— U lmahra Municipal Council 
V. NoTAKAfl (1929h 29 S. K N, 8. 

601 ; 40 N. 8. W. W. N. 179 ; 9 
L. O. R. 80.— AUg. 
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basis of statutory authority & was prescribed 
by R. 8. 0,, Ord. 2# r. Sf Sc Appendix A, 
Part'"! ; the writ, whether as originaJly issued 
or as proposed to be amended, was bad as 
against the persons^ so sought to bo made 
defts*, Sc the words following A.’s name must 
be struck out. — PnimN Barnet Urban 
Council v. Adams, [1927] 2 Ch, 25 ; 90 
L. J. Ch. 145 ; 136 L. T. 649 ; 91 j: P. 60 ; 
26 L. O. R. 75. 0* A. 

2853. Add. Annotations : — As (1) Refd. Sunder- 

land Corpn. V. Priestman, [1927] 2 Oh. 107. 
As to (2) Consd. Tayne v. Cardiff R. D. 0. 
(1931), 47 T. L, R. 632. 

2357. Add. Annotations : — Apld. Bristol Corpn. 
Virgin, [1928] 2 K. B. 622. Refd. Paddington 
B. C. V. Finucane, [1928] Ch. 607. 

2360. Add. Annotation: — Dlstd. Dennerley v. 
Presbwich U. D. 0. (1929), 141 L. T. 602. 

2364. Add. Annotations : — Apld. Paddington B. O, 

V. Finucane, [1928] Oh. 567. Refd. Bristol 
Corpn. f. Virgin, [1928] 2 K. B. 622. 

2366. Add. Annotation: — Refd. Frieru Barnet 
U. C. V. Adams, [1927] 2 Ch. 25. 

2367a. Form of writ.] — Friern Barnet 

Urban Council v. Adams, No. 2351a, ante. 

2367b. Before expiry of time for summary 

proceedings.! — The two remedies conferred 
by Public Health Act, 1875 (c. 55), s. 267, 
are concurrent, & a local authority need 
not wait till the six months, during which 
the summary remedy is available, have 
expired before commencing proceedings to 
enforce the charge created by. the sect. — 
Sunderland Corpn. v. Priestman, [1927] 

2 Ch. 107 ; 96 L. J. Ch. 441 ; 137 L. T. 088; 
26 L. G. R. 64. 

2307c. Form of order.] — Bromley Rural 

District Council v. Brooker, Orpington 
Urban District Council v. Brooker, [1934] 

W. N. 237. 

2386a. Outside area of authority — Validity of 

order.] — Deft. co. made an application to the 
local authority under Private Street Works 
Act, 1892 (c. 57), stating that it had made 
up a street to the satisfaction of the sur- 
veyor & asking that this street should be 
taken over by the authority as a street 
repairable by the inhabitants at large. The 
local 'authority thereupon made the order 
asked. The street was described both in the 
application <& in the order as : 1-15 inclusive, 
SYont Newboitle Row. It was proved in 
evidence that the street in question so far as 
Nos. 1-5 abdtted upon it was not within the 
area of the local authority : — Held : as part 
of the street was outside the area of the local 
authority Sc the order jpeferi^ed to the whole 
street, the order was ultra vires Sc invalid. It 
was impossible to sever the application Sc the 
order & treat the order as valid so far as the 
street was within the area of the local i 
authority. — ^Newton v. Lambton Hetton Sc 
JoicEY Collieries^ Ltd,^, [1937] 2 All E. R. 
150, C. A. 

2401a. Used for deposit of ashes.] — ^By 

Carlisle Corpn. Act, 1887, s. 192, it was pro- 
vided that “ No ry. co. shall be deemed to be 
an owner or occupier in respect of any land 
of such co. upon which any street shall wholly 
or partially front or ^but Sc "which shall be 
used by such co.- solely as part of their line 
of railway or sidings « shall have 


* communication with such #tr0et Sc the ex- 

penses incurred by the corpn. under the ,, 
powers of the Public Health Acts . . . shall 
be paid by the other owners having frontages 
abutting on such street . . . : — Held : land 

used by a ry, co. for the purpose of depositing 
ashes thereon did not fall within the ex- 
emption contained in that sect. 

1 am of opinion Mr. Maomorran’s argu- 
ment cannot prevail. Indeed, had it been 
addressed to me upon sect. 22 of thn 
Private Street WprlsB Act, 1892, d should 
have doubted much whether this land had 
been \ised by the ry. co. solely for the pur- 
poses of their line of railway, sidings, station 
or works (Phillimore, J .). — Re Carlisle 
Corpn. Sc Saul’s Exors. (1907), 71 J: P, 
502 ; 6 L. G. R. 1128 ; sub nom. Carlisle 
Corpn. v. Saul (S. G.) Exors., 97 L. T. 514. 

2405a. Burial ground ** attached to place of 
worship.] — The exemption from liability for 
the expenses of private street works ^ven 
by Private Street Works Act, 1892 (c. 67), 
s. 16, to a 'burial ground “attached” to a 
“ place appropriated to public religious 
worship, which is for the time being by 
law exempt from rates for the relief of the 
poor,” extends only to a burjjjj ground in 
physical attachment or contiguity to the 
building, & does not include a burial ground 
at a distance, “ attached ” to the place of 
worship in the functional sense that it is 
owned Sc maintained by the congregation of 
the place of worship for their members. — 
Holy Law South BEOuaHTON Burial 
Board v. Failsworth Urban District 
Council, [1928] 1 K. B. 231 ; 96 L. J. K. B. 
713; 137 L. T. 483; 91 J. P. 104; 43 
T. L. R. 519 ; 25 L. G. R. 324, D. 0. 

2405b. Vacant land adjoining chapel. ] — ^An objec- 
tion was made by the trustees of a chapel 
to the inclusion in a provisional apportion- 
ment under Private Street Works Act, 1892 
(c. 67), of certain vacant land adjoining the 
chapel, on the ground that the land was 
exempt from eamenses under sect, 16 of that 
Act & Poor Rate Exemption Act, 1833 
(c. 30), s. 1, The trustees were owners of 
the land, & at the time of the provisional 
apportionment it was their, intention to erect 
a Sunday school thereon communicating by a 
corridor with the chapel : — Held ; the land 
was not exempt from expenses as a “ place ” 
or “ premises ” exclusively appropriated to 
religious worship within the above Acts, as 

* the words “ place ” SC “ premises ” refer to 
buildings only, Sc cannot include a piece of 
vacant land ; Sc there was no evidence' on 
which it could be held that the land was 
^thin the curtilage of or formed part of the 
site of the chapelT— Ilford Oorpn. v. Mal- 
LINSON (1932), 147 L, T. 37 ; 06 J. P. 186 ; 
48 T. L. R. 368 ; 30 L. G. R. 201. 

2409. Add. Annotation : — Hefd. Faulkner v. Hythe 
Corpn. (1926), 43 T, L. R. 55. 

2419* Add. Annotation : — Refd. I. R. Oomrs. v. 
Sneath (1932), 48 T. L. R. 241. 

2428a* .] — Chatham Corpn. v. Wright. No. 

2447a, post. 

2430a. .] — ^Chatham Corpn. v. Wright, 

No. ,2447a, post. 

2430b. After completion of works.] — Whep 

an objection is lodg(^ to propos^ Vforks 
under Private Street Works Act, 1892 (c, 67), 
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8. 7, the local authority must apply under 
sect* 8 to the justices to determine the 
^ objection before the works are executed. 
After Idle works are completed, the justices 
have no j urlsdiction to determine an objection 
imder sect. "7 . — Faulkner r. Hythe Oorpn., 
[1927] 1 K. B. 632 ; 96 L. J. K. B. 167 ; 136 
L. T. 329 ; 91 J. P. 22 ; 43 T. L. R. 66 ; 71 
Sol. Jo. 20 ; 25 L.. O. R. 60. D. 0. 

Annotation : — Retd. Sfcookwoll v. Southgate Oorpn., [1936] 2 

AU E. R. 1313. 

2432. Add* Annotation : — Refd. Faulkner v. Hythe 
Corpn. (1926), 43 T. L. R. 65. 

2438. Add. Annotation : — Refd. StockweU v. South- 
gate Oorpn., [1936] 2 All E. R. 1343. 

2436. Add* Annotation : — Refd. Denneriey v* 
Prestwich U. D. 0. (1929), 141 L. T. 602. ♦ 

2439a. — ^ Sale by owner — Necessity for demand 
on purchaser — Limitation of action.] — Defts. 
being a local authority having duly made a 
final apportionment under Private Street 
Works Act, 1892 (c. 67), s. 12, of the expenses 
of certain private street works, demanded in 
1910 the amount thus apportioned from an 
owner of land abuttjng on the street thus 
made up. In 1927 the latter sold the land 
in question to pltf. without havung satisfied 
defts.’ demand, & pltf. then proceeded to 
erect houses on the land in respect of which 
he became entitled to a subsidy. Defts. 
thereupon claimed to set off against the 
subsidy the amount of their claim against 
the t)wners for the time being of the land 
in respect of the apportioned expensos, 
together with interest thereon : — Held : 
(1) although defts. might have lost their 
right to sue the original owner for the 
expenses they were not prevented from suing 
pltf. as a subsequent owner for the time 
being. A demand on such owner was 
necessary to complete the cause of action 
for such expenses & Stat. Limitations did 
not begin to run until such demand had been 
made ; (2 ) on the footing that Real Property 
Limitation Act, 1874 (c. 57), s. 8, was 
applicable, that sect, did not apply to defeat 
a claim against. pltf., the owner for the time 
being, because defts. had no present right 
to receive the sum set off from pltf. until 
he became owner & twelve »years from that 

‘ date had not elapsed. — D ennerley v. Prest- 

wicn Urban District Council, [1930] 1 

K. B. 334 ; 99 L. J. K. B. 25 ; 141 L. T. 602 ; 
94 J* P. 34 ; 46 T. L. R. 669 ; 73 Sol. Jo. 530 ; 
27 L. G. R. 618, C. A. 

2440a. On default ol instalment. ]-“A local 

authority had carried out certain street 
improvements, & premises had, under Private 
Street Works Act, 1892 (c. 67), a. 13 (1), 
become charged with the sum apportioned 
to them in respect of the improvements, that 
sum being ordered to be paid by instalments: — 
Held : the local authority, \mder the powers 
conferred by Private Street Works Act, 1892 
(c. 67), B. 13 (1), & Law of Property Act, 
1926 (c. 20), 8. 101, had power to sell the 
premises, not merely when the whole of the 
apportioned sum was due, but also when an 
instalment was in default. — PA yiste Car- 
diff RuNal District Council, [1932] 1 
K* B. 241 ; 100 L. J. K. B. 626 ; 146 L. T. 
676 ; 96 J. P. 173 ; 47 T. L. R. 632 ; 29 

L. G. R. 607. 

2443. Add* Annotation .-—Reid. Faulkner v. Hythe 
Corpn. (1926), 48 T. L. R. 55. 


2446. Add. Annotation : — Refd. StockweU v, SbSth- 
gate Corpn., [1936] 2 All E. R. 1343. 

2447. Add. Annotation : — Folld. Chatham Oorpn. 
V. Wright (1929), 142 L. T. 431. 


2447a. ,] — An urban sanitary authority, 

acting under the Private Street Works Act, 
1892 (c. 67), resolved to execute certain 
private street works in a street in their 
district, & to contribute a certain portion of 
the expenses thereof, & that in settling the 
apportionment of the balance of the expenses 
thereof, regard shouhl be had to tbe greater 
or less degree of benefit to be derived from 
the works, by the premises of the frontagers, 
& they approved provisional apportionments 
on the frontagers which were duly served & 
deposited in accordance with the provisions 
of the Act. Two of the frontagers objected 
to the provisional appurtioniuents on their 
premises, before justices, who expressed the 
opinion that the proposed works were mot 
unnecessary ; that the estiujated expenses 
were not excessive ; that the premises of the 
objectors should not be excluded from the 
apportionment ; but they stated that they 
considered the proposed- works were un- 
reasonable in that it was not reasonable that 
the objectors should bear the whole of the 
amounts shown in their provisional appoition- 
ments. Accordingly they approved the plans, 
sections, specifications, & estimates of the 
urban sanitary authority, but quashed in 
part the apportionments on the objectors’ 
premises, by reducing each of these two 
apportionments by £100. They confirmed 
the apportionments on the other frontagers : 
— Held : the justices had sought to compel 
the urban sanitary authority to increase their 
contribution at the risk alternatively of sacri- 
ficing the scheme as a whole. It was not 
within the province of the justices, directly 
or indirectly, to compel the urban sanitary 
authority to make a larger contribution than 
that which they had already agreed to grant. 

Upon the further consideration of the case, 
the justices must adopt one of three courses : 
increase the apportionments on the other 
frontagers to satisfy the balance of £200 ; 
quash the whole of the apportionment ; or 
adjourn the matter, giving the urban sanitary 
authority the opportunity of considering 
whether they would pass a new resolution 
increasing their contribution by the £200 
(per CuR.).“-CnATHAM Corpn. v. Wright 
(1929), 142 L. T. 431 ; 94 J. P. 43 ; 28 
L. G. R. 4, D. C. 


2449a. Time fixed by order - Reasonable time - 
What must be considered.] — Under seels. 33, 
34 of Cardiff Corpn. Act, 1884, the (:ori)D. 
made an order that a street, not beuig 
highway repairable by the inhabjtauts a 
large, should be paved, k(;rhed. within 

two months. The estimate A. i)iau deposited 
to Accordance with sect. 33 ..f the Act showed 
that under part of the street « 
be laid by the corpn. while the 
oeinx- done, & the order showed tJiat some 
of the frontagers were required to 
the works wbicli they were required to do 
with the new sewor. Certain frontageis did 
Al^t comply with the order, & the work was 
done by tJie corpn., &. after service of notice 
of apportionment of the expense of the ' 

demand for payment, the corpn. appli^ 
to the ct. by originating summons, for a 
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declarration that proper proportion of the 
costs of the work, ^th ihterest to date of 
payment, was a charge upon the premises of 
those frontagers, in accordance with sect. 64 
^ of the Act : — Held : the time fixed by the 
order was "not, in the circumstances, un- 
reasonable ; nor was there any evidence to 
establish that if the frontagers had done the 
work themselves the corpn. would have 
hampered them by laying the sewer simul- 
taneousJy with their work. The frontagers 
were entitled to comply with the order & to 
restrain any interference with them in doing 
80 , but not having so complied, they were 
liable for the expense of the work being done 
for them <fc the corpn. were entitled to the 
relief claimed. — Cardiff Corpn. v. Cardiff 
Pure Ice & Cold Storage Co., Ltd. (1930), 
96 J. P. 11 ; 29 L. G. R. 29, C. A. 

2452. Add. Annotation : — As to (2) Refd. Allen v. 

. Waters & Co., [1935] 1 K. R. 200. 

2466a. Powers of magistrate.] — B. Corpn. 

proposed to execute certain private street 
works under Birmingham Corpn. (Con- 
soJidation) Act, 1883, ss. 46*50, which were 
substantially identical with Private Street 
Works Act, 1892 (c. 57). The corpn. duly 
complied with the formalities required & 
made a provisional apportionment on resps., 
the frontagers on the street, according to 
th(iir respective frontages. Resps. objected 
that the works were unnecessary. On the 
hearing of this objection resps. called no 
evidence. The stipendiary magistrate held 
that some works were necessary, but was of 
opinion that the estimated expenses were too 
heavy. He reduced the estimate ordered 
that one reap, should pay one-half & each 
other reap, two-thirds of the respective sums 
named in the provisional apportionment — 
Held : inasmuch as the corpn. had not 
resolved that the apportionment should be 
on any basis other than frontage, the 
stipendiary magistrate cjould not direct an 
apportionment on any other bafois. Subject 


to that limitation, ho mu«t eonaider a 
determine, upon ovidenoe, whether the pro- 
posed works were in any, A what, respect 
unnecessary, & must have regatd to any 
alternative propoaals, if resps* made any A 
supported them by evidence, & to the cost 
thereof.— Birmingham Cobpn. v. Mother- 
General OF Convent of Sisters of Charity 
OF St. Paul (1927), 91 J, F. 180 ; 44 T. L. R. 
31 ; 26 L. G* R. 617. D. C. 

2470a. Not mortgagee of pews & vaults in 

under church.] —C horlton upon Mbdlocr 
{Constables & Burgesses) v. Walker 
(1842), 10 M. & W. 742; 12 L. J. Ex. 88; 

7 J. P. 162 ; 152 E. B. 671. 

2471a. Insufficient particulars.]-— By the 

Birkenhead Improvement Act, 1884, Sched. 
II, it is provided that, when certain works 
for the improvement of private streets are 
undertaken by the corpn., the estimated 
expenses of executing the Works shall be 
provisionally apportioned among the premises 
fronting or adjoining or abutting on such 
street, & that the provisional apportionment 
“ shall also state whether the apportionment 
is made according to the frontage of the 
respective premises, or not, & the measure- 
ments of the frontages A the other considera- 
tions (if any) on which the apportionment is 
based.’' The corpn. proposed to carry out 
certain works, & made a general provisional 
apportionnieni which purported to b(^ 

‘‘ principally according to the frontAge of the 
respective premises A having regard to all 
the circurnstancos of the case A the amount 
A value of the work already executed by or 
on behalf of certain frontagers,” but whitdi 
did not specify the particular “ circumstances 
of the case ” or particulars of the “ value of 
the work already executed,” with the result 
that it was not possible for the correctness of 
the amount of the apportionment to be 
checked by each individual frontager, in- 
cluding applt., who took the preliminary 
objection that the requirements of the statute 
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2461 f. Validity of notice - W orks 
ffpecified in excesfi of those provided for 
in Oyc-law .] — Skremilka v. WlNNiPir.a 
Orrv. (1936) 2 W. W. R. 455; 43 Man. 
L. R. 154.— CAN. 


PART XIII. SECT, 2,fiUB-SECT. 6.— A. 


Bd. Single scheme for several streets 
communicating with one another — Righi 
of authority to recover cost from oivners. ] 
— A municipal council in proceeding 
under Local Govt. Act. 192.'). ss. 526, 
627, may properly adopt a spooifleation. 
estimate & scheme of distribution of 
the cost of forming, lovolllng, etc., 
several streets oomraunicating with one 
another & enforce payment of a 
propomonate part of the coat of the 
whole scheme against the owner of 
premises adjoining or abutting on 
one or more only of such streets. — 
MaoGowan V. 8t. Kilda CrTT, [1928J 
V. L. R. 462 ; [1928] AigUJS L. R. 254. 
— AUS. 


se. “ Opening of esiablishina new 

street ** — What amounts to.] — Be 
Toronto & Saundicics, [1931] 2 

D. L. R. 840 ; O. H. 116.— CAN. 

sf. Notice to woperty owners — 
Defective notice — For less than pre- 
scribed jseHod.]— S andringham Oitt 
OoREN. V. Rayment (1928). 40 O. L. R. 
510; [1928] V. L. R. 312; [1928] 
Argus li.. R. 173.— AUS. 


Bg. — Necessity for — Before works 
rntered upon.] — Dunn v. Braybrook 
SHIRE, [1928] V. L. R. 454 ; [1028] 
Argus L, R. 286.— AUS. 

sx. Statutory liability of City — Ncm- 
fulfilment — Validity of subsequent statute 
imposing liability on frondagcrs ,] — By a 
Quebec statute of 1910 the City of 
Montreal within six months was to 
macadamlBe certain streets, including 
S. .Street, in a township thereby 
annexed to tbe City, but later statutes 
postponed until May, 1925, the date 
for completing the work. In 1910 the 
City hod no power to choice the cost 
of paving stroetn against the frontagers, 
but statutes of 1911 & 1914 gnVo the 
City that power in the case of per- 
manent paving. In July. 1925, the 
City passed a resolution that 8. Btreet, 
which had not been macadamised , 
should be permanently paved & that 
the frontagers thereon should be taxed 
In respect of the cost. Accordingly, 
S. Street was permanently paved with 
asphalt. In 1928 reaps., as frontagers, 
were assessed to tax under a statute of 
that year, which provided that the cost 
of all pavings laid since Jan. 1, 1919, 
should be charged to tbe frontogbrs 
at a specified rate. All the statutes 
above mentioned were enacted as 
amendments of the City’s statutory 
charter of 1899 ; — Held : having regard 
to the speciflo terms of the statute 
of 1928 it applied to S, Street, notwith- 
standing the unfuMlied obligations of 
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the City under the statute of 1910, & 
occordliigly the assessment was valid. — 
Montreal (City) v. Montreal In- 
dustrial Land Co., Ltd., [1932] A. C. 
700-* 101 L. J. P. C. 172; 147 L. T. 
617. P. C.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 6.— B. 

sh. Bye-law authorising opening of 
street — Before land acqutred.] — A bye- 
law passed by the council of a town 
authorising the opening 8c improving 
of a street shown upon a registered 
plan, as a local improvement under 
Local Improvement Act, H. S. O. 1927, 
c. 23.5, was held not to be invalid or 
Illegal i)ocauHe the land for the street 
had not been acquired by tbe corpn. 
before the bye-law was passed. — Re 
Chappus 8c La Saixb Town, [1928] 
2 D. L. R. 950 ; §2 O. L. R. 140.— CAN. 

sk. Bye-law providing for construction 
of sidewalks — Street not opened— Ultra 
vires.] — Re CHAPPue 8c La Salle 
Town, [1928] 2 D. L. R. 950; 62 
O. L. II. 140.— CAN. 

si. Width of entrance to new street— 
Existing entrance a narrow road- — Over 
land of third party.]— V. Syden- 
ham Local Administration & Health 
Board (1928), 49 N. L. R. 203.-^. AF* 

sm. Bye-law closing part of road 
allowance — No aUemative wa/y of access 
to private land — Invalid .] — Gilmore v. 
Westminster, [1929] 4 0. L, R. 1; 
64 O. L. R. 344.— CAN* 
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not been complied with. The jxistices 2580a, 
decided that the apportionmer^Ji sufficiently 
complied with the statute, ‘‘ having regard 
to the difficulties in showing all the details 
of any such proposed works in a document 
such*' as the provisional appoid^ionment.” 
Thereupon tliis appeal was brought : — Held : 
the provisional apportionment was too 
general, & did not comply with the require- 
ments of the statute, as it did not contain 
sufficient particulars to enable each individual 
owner to ascertain & check the basis of com- 
putation.— Smith V . BIRKENHEA.D CORPN.. 

11937] 3 All E. K. 75 ; 54^ T. L. U, 24 ; 81 
Hoi. Jo. 863; L. G. R. 575, 


Conversion of two shops Into 


2508a. 


-.] — One of the bye-laws of deft. 


Board provided that 15 square feet air space 
should be left open in the rear of any new 
building. It was held that where a person 
briilt in contravention of that bye-law within 
the 15 square feet the Board might pull down 
the offending building consistently with 
safety in any way they pleased, but not in a 
dangerous way ; so that where there bad 
been excess in pulling down the building 
they were not liable unless the damage done 
was appreciable. — Jagger v, Doncaster 
Union Rural Sanitary Authority (1890), 
54 J. P. 438. 

2508b. ,] — Applt. was the owner of 


certain old premises from wliich he removed 
the roof <fe commenced to erect on the walls 
thereof, & on the ground surrounding it, a 
new building without giving any notice to 
the local sniweyor or delivering plans. The 
building was completed in Apr. 1901, & in 
Nov. 1901, applt. was summoned to show 
cause why the said building should not be 
pulled down, & on Nov. 4, 1901, resps. made 
an order requiring him to pull down the 
building : — Held : the order was rightly 
made though, no plans having been deposited, 
there had been no disapproval by the local 
authority, & though six months had elapsed 
from its completion. — Fairbrass v. Canter- 
bury COBPN. (1902), 67 J. P. 181 ; 1 L. G. R. 
181. 

2523. Add. Annoiations ; — .4 s lo (1) Consd. Salis- 
bury Sl Pordmgbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 660. As to (2) Consd. A.-G. v. 
Sharp (1930), 99 L. J. Ch. 441 . Refd, Musical 
Performers* Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
485. Generally, Refd. A.-G. v. Premier luine, 
Ltd., [1932] 1 Ch. 303. 

2584. Add. Annotations -Consd, A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. Musical 
Performers* Protection Assocn., Ltd, v. 
British International Pictures, Ltd. (1930), 
40 T, L. B. 485. 

2572. Add. Annotation : — Refd. A.-G. v. Sharp 
(1930), 143 L. T. 367. 

2575. Add. Annotation: — Consd. A.-G. v. Shaip 
(1930), 99 L. J. Oh. 441. 

2680, Add. Annotation Consd. A.-O. v. Prices* 
Tailors (1928), Ltd., [1930] 2 Ch. 316. 


befts., who had purchased two houses wMi 
the shops on the ground floors proioo^iUg 
towards the street on which the premises 
fronted a few feet beyond the exterior walls 
of the two upper floors, submitted to the 
local authority plans of some proposed 
alterations. These consisted in the main in 
the conversion of the two shops into one 
continuous shop with a single entrance from 
the street in a new position. The loca^l 
authority took the view that the proposed 
alterations amounted to taking down the 
front of the premises for the purpose of re- 
building, so os to entitle them to prescribe a 
new building line under the Public Health 
Act, 1875 (c. 55), s. 155. They therefore 
refused to approve the plans & called on 
defts. to set the ground floor front back to 
the existing exterior walls of the floors above. 
Defts. having refused to comply, this action 
was brought on the relation of the local 
authority & pltf. moved for a declaration 
that defts. were not entitled to build beyond 
the prescribed line & for an order on them to 
remove so much of the new front of the shop 
as projected beyond that line : — Held : the 
local authority had no power to prescribe a 
new building line under sect. 155, because 
(1) on the true construction of the sect. “ the 
front ” included the exterior walls of the two 
upper floors as well as the exterior wall of 
the ground floor, & (2) in any case the 
alterations made to the premises did not 
amount to taking down the front of the 
ground floor. — A.-G. v. Prices’ Tailors 
(1028), Ltd.. [1930] 2 Ch. 316 ; 99 L. J. Ch. 
611; 143 L. T. 416; 94 J. P. 226; 29 
L. G. R. 15, C. A. 

2580b. “Front** of the premises -What 


Included.] — A.-G, v. Prices’ Tailors (1928), 
Ltd., No, 2580a, ante. 

2584. Add. A lu/o/wiio/i Refd, Fieduian r. 
Minister of Health (10:t5), 15-1 L. T. 240. 

2591a. Meaning of “ new building ** — Recon- 
structed building not included.) — Ballard 
i>. Horton’s Estate, Ltd. (1926), 24 L. G. R. 
499, D. C. 

2592a. Meaning of “ erections ** & “ obstruc- 
tions ** — Includes petrol pumps.] — Clause 
36 (a) of a town planning scheme, provided 
that “ where a building line is shown 
upon the map (prepared for the scheme) 
in respect of any existing street or proposed 
new street no building or erection other 
* than boundary walls fences shall be 
erected or set up nearer to the street than 
such building line.” Clause 40 (6) of iiie 
scheme provided tliat ” no X)ost, rail, leac**, or 
other obstruction shall be erected in irout of 
any shop or business preinistis in advance of 
the building lines fixed by clause o(), clause 37, 
clause 39 or this clause.” ('lause 70 of the 
scheme provides penalties for bn^acJi of these 
clauses. Applt,, who was iho proprietor of a 
motor garage, which was situated in an 
existing street for which a building ime was 
shown on the map referred to m the scheme, 


PART Xni. SECT. 2. SUB-SECT. 6.— D. 

* b i. Loto bordering on naspigable 

)-r^Land Rearlstry Act, o. 83 of 
1906, 8. 68, dewihg with the sub- 
divlaion of land into town or other lots, 


provides, inter alia, that. In case a lot 
borders on tbe shores of any ® 

water, streets leading to & 
to such water must 

tnvni fCaSrwa, 
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to require land abutting on navigable 
waters to be subdivided so as to 
provide straight & continuous eocesa 
to the water at intervals of xiO' lege 
than 000 feet.— Lonsdauk Estatr 
(1907), 12 B. C. R. 366,— CAN. 
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erected two petrol pmnpa in a loreoonrt in 
front of his premises, wbicb was nea^rer to^he 
highway & abutted theiwn & was in advance 
of the building line shown xipon the map 
between that building line the front 
boundary of the premises : — Held : the 
pumps were “ erections ” within clause 36 (a) 
of the scheme Sl also “ obstructions within 
clause 40 (b), & applU bad been rightly con 
victed of offences under those clauses*— 
Mackenzie v. Abbott (1926), 24 L, G. R. 444 
D. C. 

2592b. Building already erected when building line 
presodbad— Right to comp^nsatlon—In re- 
spect of restriction on future extensions.] — 

Surrey County Council v. Caterham 
Entertainments, Ltd. (1930), 94 J. P. Jo. 
189, D. C. 


Sub-sect. 8. — ^Improvement Line in Streets. 
For “-Public Health Act, 1875,” read 
“ Public Health Act, 1926.” 

25920. New erection ” — What amounts to.] — 
Held : the object of Public Health Act, 1925 
(c. 71), 8. 33, is to facilitate the widening of 
streets by enabling local authorities to pre- 
scribe an improvement line to which buildings 
will eventually be sot back, & it is contem- 


plated that the ^utfbodtiee wil for that 
pose then zeroise the potre* oonfemd 
them by Public BDealth Am, 3.875 {o. 55), s. 1 
of purchasing premieea. In omer not to mi 
crease the burden of compenaatlon which ll u. 
exercise of that power- iHYOlv^l^ Publi 
Health Act, .1925 (c. 71), e. 38 (6), enaci. 
that no new erection can be placed on th'o 
street side of the improvAent line* Resps. 
shop had in 1908 been moved back, leaving a 
paved forecourt in front of the shop so moved 
back upon which they used to expose their 
goods. After an improvement line had been 
prescribed in 1927, reaps, again enclosed the 
forecourt into the shop, bringing the shop 
front back to its old level, which was beyond 
and on the street side o# the improvement 
line: — Held: this was a ** new . . . erec- 
tion ” within sect. 33 (6). — SirriNasouRNE 
Urban District Council v, Lipton, Ltd., 
[19311 1 K. B. 639 ; 100 L. J. K. B. 109 ; 
144 L. T. 241 ; 95 J. P. 18 ; 47 T. L. R. 120 ; 
29 L. G. R. 83, D. C. 

2592d. Increase of burden on local autho- 

rity.] — SlTTINaBOUBNB URBAN DISTRICT 
Council v. Lipton, Ltd., No. 2592c, ante. 

2596. Add. Annotaiion : — Oenerally, Reid. Salis- 
bury & Fordingbridge District Drainage 
Board v. Southern Tanning Oo. (1920), Ltd., 
[1927J2 K.B.566. 


Part XIV.- 

2609. Add. Annotation : — As to (2) Consd. Bryant 
V. Marx (1932), 48 T. L. R. 624. 

2619. Add. Annotation : — Apld. A.-G. & Public 


-Footpaths. 

Trustee v. Woolwich Metropolitan Borough 
Council (1929), 93 J. P. 173. 

2622. Add. Annotation : — Rofd. Seaton v. Slama 
(1932), 77 Sol. Jo. ir. 


Part XV. — Bridges and 

2630. Add. Ciiaiion .—96 L. J. Ch. 80. 

2630a. Covenant to erect & maintain.] — A strip of 
land running the length of the vendor’s 
property w'as conveyed, to purchasers for 
use in connection with a reservoir, vdth the 
result that the vendor’s property was severed 
from the highway by a conduit. The pgur- 
chasers accordingly convenanted in the con- 
veyance that tliey would at their own expense 
erect & maintain across the conduit a 
bridge of not less than 30 ft. in width to con- 
nect the severed portion of 'the vendor’s 
^ land with the highway. There was no means 
of access to the vendor’s land except by means 
of this bridge. The vendor’s successor in 
. title, desiring to develop the ^nd as a build- 
ing estate, claimed to be entitled to use the 


Approaches thereto. 

bridge for the laying of pipes & cables for the 
supply of water, gas* & electricity other 
services : — Held : upon the true construction 
of the conveyance the vendor’s successor in 
title was not entitled to place & maintain 
upon the bridge anything of a permanent 
nature which must necessarily be maintained, 
& be was not entitled to lay pipes or cables 
on the bridge for any purpose. — Metro- 
i»OLiTAN Water Board v. Watkins, [19.37] 
1 All E. R. 489 ; 81 Sob Jo. 158. 

2644a. Agreement to maintain bridge over canal— 
Extent of duty — Tow-path raised to d^old 
flooding — Whether council bound to raise 
bridge.] — The constryiotion of a canal involved 
the interception of a certain public road ; & 
the canal co., in accordance with its statutory 


PART XV. sect. 2. SUB-SECT. 1.— A. 

<a) 

d 1. .] — Upon an applicuj- 

tion to a county ot. judge for on order 
declaring a bridge about to be Imilt 
acroaa a stream to replace a bridge 
that had beou carried away by a storm, 
to be a coimty bridge, the sole question 
was whether the bridge was or would 
be *' of a groateriength than 300 feet '* 


within sect. 458 of the Municipal Act, 
Before the approaches on the west 
side of the bridge wore oonstruoted, 
the waters sometimes croMseU the 
highway considerably west of a point 
300 feet west of the eastern bank, & 
an embankment that far west was 
rendered necessary on account of the 
waters overflowing the highway & 
being then ocffistraoted, became part 
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of the highway ; — Held : the embank- 
ment was rendered necessary within 
the meaning of the Act k. the bridge 
was therefore of greater length than 
300 feet . — Re Piokkrino & ONTaluo, 
(19301 1 D. L. R. 820 ; 64 O. L. R. 


„ Rc SaNDUSK OmBK 

Bridob (Ont,), [19263 3 D, h. R. 

CAN. 



obiigAti^i cmm the road over the canal 
by meaaw of a bridge. The canal gubse- 
<|nently beowie vested ih a railway oo., who 
wereTt^ruired nader sect. 17 of the Regula- 
tion of Railways Act, 1873 (c. 48), to keep 
the canal open & navigable. At a later date 
the railway co. entered into an agreement 
with the county council having jurisdiction 
in the locality under which the council agreed 
to remove the bridge & to construct a new 
bridge in substitutiou therefor ; & the council 
covenanted that they would “ from time to 
time & at all times thereafter well & suffl- i 
ciently maintain Sl repair the new bridge & 
the roadway & footpaths upon the same & 
the smproaches thereto.** The agreement 
provided for a headway of six feet between 
the arch of the new bridge & the towing-path 
passing under it. The bridge & the neigh- 
bouring part of the canal for considerable 
diflt^ccs on both sides of the bridge were in 
a minmg area which had been subsiding for a 
long time prior to the agreement ; & within 
sixteen years thereafter, owing to furiher 
subsidences, there was a general sinking of 
the bridge Sc the towing path. As, 
however, the water level remained the same, 
the railway co. found It necessary, in order 
to avoid flooding, to raise the towing path, the 
resulting effect being that the headway 
between the bridge & the towing path was 
reduced to four feet six inches, which was 
insufficient for the convenient working of the 
canal : — Held : the covenant on the part of 
defts. to “ maintain ’* the bridge did not 
impose upon them an obligation to raise the 
bridge so as to obtain the six feet of cleai*ance 
for the use of the water way, even although 
pltfs. had found it necessary to raise the 
towing path, — Great Western Ry. v. 
Monmouthshire County Council (1929), 
94 J. P. 6 ; 27 L. G. R. 509, C. A. 

2650. Add, Annotation: — Refd. A.-G. v. Hornsey 
B. C. (1926). 43 T. L. 11. 92. 

2661. Add, Annotation ; — As to (2) Distd. Great 
Western Railway v, Monmouthshire County 
Council (1929), 94 J. P. 6. 

2706. Add, Annotation : — Refd. Manchester Corpn. 
V, Audenshaw Sc Renton U. I). Councils 
(1928), 139 L. T. 609. 

2708a. Dock swing bridge — Liability for main- 
tenance.] — Pltf. was injured by tripping 
over a nail projecting from the footway of a 
swing bridge which defts., the Port of London 
Authority, were under a statutory duty to 
maintain in repair, & which the public liad 
a right to use only when it was not required 
to be swung open for dock traffic. The 
cause Of the accident was the failure of defts. 
to maintain the footway in good condition. 
In an action for damages ; — Held : ^ the 


Vbl. XXvl— Hii^ways. Cases 8844 l^-^rifl 8 iiv 

swing bridge was not a highway S 
were not in the position of a surveycn?’ of * 
highways, &; therefore defts. could not avoid , 
liability on the ground of nonfeaisance or on 
the ground tliat a surveyor of highways id not 
liable to pay damages to persons injured by 
his neglect of duty, & pltf. was entitled to 
recover. — Guilfoylb v. Port of LonimW 
Authority, [1932] 1 K. B. 336 ; 101 L. J. 

K. B. 91 ; 146 L. T. 91 ; 95 J. P. 217 ; 48 
T. L. R. 56 ; 76 Sol. Jo. 763 ; 29 L. G. R. 
669. 

2712. Add, Annotation : — Retd. Manchester Corpn. 

V, Audenshaw & Denton U. D, Councils 
(1928), 139 li. T. 509. 

2716. Add, Annotations : — Apld. Manchester Corpn. 

V, Audenshaw U. C. & Denton D. C., 11928] 
Ch. 763. Consd. Ijondon & North Eastern 
Ry. Co. V, North Riding of Yorkshire County 
Council, [1936] 1 All B. R. 692. 

2717. Add, Annotation : — Apld* Manchester Corpn. 
V, Audenshaw U. C. & Denton U. C., [10281 
Ch. 763. 

2719. Add. Annotation : — Consd. London & North 
Eastern Ry. Co. v. North Riding of Yorkshire 
Coimty Council, [1936] 1 All E. R, t)92. 

2719a. Damage by locomotive passing over 

bridge — Locomotive Act, 1861 (c. 70), s. 7,] — 

In respect of actual damage to a bridge, as 
distinguished from consequential loss, the 
liability to repair is imposed upon the owner 
of the locomotive if he has the charge of it at 
the material time, but if some person other 
than the ovmer has the charge of it, the 
liability is upon that person. The above 
sect, does not make the owner & such other 
person jointly Sc severally liable for that 
damage. — Southern Ry. Co. v, Gosport 
Corpn., [1920] 2 K. B. 89 ; 95 L. J. K. B. 
546 ; 90 J. P. 161 ; 70 Sol. Jo. 051 ; varied, 
[1927] I K. B. 331, C. A. 

2766a. Liability of borough council — Bridge built 
since 1835— Public Health Act, 1876 (c. 55), 
s. 4.] — In 1882 seven streets were, m tlie 
course of the development of an estate, 
carried across a river on iron girder bridges. 
These streets subsequently became highways 
repairable by the inhabitants at large. An 
action was commenced by the A,-0. against 
the local authority for a declaration that they 
were liable to repair & keep in repair these 
seven bridges : — Held : having regard to the 
fact that the word “ street,” as delined by 
the above sect., includes, if this is not incon- 
sistipnt with the context, any bridge, not 
being a county bridge, pltf. was entitled to 
the declaration. — A.-G. v. Hornsey Jh'Koi (3 :h 
Council, [1927] 1 Ch. 331 ; 96 L. J. Ch. 164; 
136 L. T. 502 ; 91 J. P. 61 ; 43 T. L. K. 03 ; 
70 Sol, Jo. 1197 ; 25 L. G. R. 260. 


PART XV. SECT. 2, SUB-SECT. 1.- 
A. (b). 

pi. ,4 — Calbdonl 

& HALDniAND (1912), 22 O. W. K 
jei ; 3 O. W. N. 1664 ; 6 D. L. R 
ii67.-~-CAN. . 


PART XV. SECT. 2, SUB-SECT. 1.— C. 

t i. -- — . Too dilapidated to repair .] — 
Ontario Municipal Act, R. S. O., 1927, 
H. 469, dooB not Impose any duty, 
enioroeable at the suit of an affeoted 
landowuer, on a municipality to re- 
ooiLstruct a bridge which has de- 


teriorated to each an extent that the 
cost of repair would be more than the 
subject-matter of repair is roaeonably 
worth & which it is no longer econo- 
mically feasible to repair. — B ryant v. 
Toronto, [10321 3 D. L. R. ; 
O. R. 638; ckffd,, [1933] I D. h. K. 
635 ; O. R. 105.— CAN. 

PART XV. SECT^2, SUB-SECT. 2.— 
B. (0). 

o i. Transfer of area to mum- 

cipalUu.] — A railway co- constructed 
& maintained a bridge & 

■ ‘ ■ a road was carried across 


their railway. Ti.c nvcn in <he 

bridge was situated w;lh bu^J&c(iuenMy 
annexed to « burgh, the hurgii 
authorities called upon the as 

frcjtagers to a private street, to con- 
struct a paved footway along one shlo 
of the road: — livid: assuming that 
tho co. were frontagers to a private 
street. Burgh Police (Scotland) Act, 
11)03 ( 0 . 33), 8. 16. had not, either 
expressly or by Implication, altered or 
oxtendetl these obligationB. JVIaoif • 
TRATEa OF LEVEN V. LONDON & NORTil 

E it^TKRN Ry. Co., [19261 S. C. 528.— 
SCOT. 
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Cases 8778—2787. 

2776. Add* Annotation ;-^onsd. London &; North 
Eastorn By. Co* v. North Biding of Yoitohii'e 
County Council, [3936] 1 hAII B. B. 602. 

2777. Add. Annotation Consd. London & North 
Eastern By. Co. v. North Biding of Yorkshire 
County CouncU, [1936] 1 All E. B. 692. 

2778. Add. Annotation <3onsd. London & North 
Eastern By. Co. v. North Biding of Yorkshire 
County Council, [1936] 1 All E. B. 692. 

2778a. Road over bridge & approaches.] — j 

The Act of Parliament incorporating the 
predecessors of appits. provided (intor alia) : 

In all cases in which the railway shall 
cross any . . . public highway . . . such / 
public highway shall be carried over the said 
railway ... at the expense of the said co., 
by means of a bridge.” It was admitted that 
appits. were liable for the repair & main- 
tenance of the bridge in question in this case, 
but they contended that they were not Uable 
to repair the road over it : — Held : the word 


“ bridge ” included the highwi^y over it 
appits. were therefore lie.ble to repait' 
much of the road as ran oyer the bridr,( \ 
the approaches tshereto, — L okdok & N(n 
Bastbkn By. Co. v. Nonm Bimm < , 
Yorkshire County Council, [1930] A . 
305 ; [1930] 1 AU E. B. 692 ; 105 L. .T ^ f, 
133 ; m L. T. 409 ; 52 T. L. B. 200 ; . . 
Sol. Jo. 423, H. L. 

2730. Add. Aymotatiom : — Consd* Skilton v. Epson. 
& Ewell Urban Distnet Council, [1937] 1 j< 
B. 112. Refd. Guilfoyle v. Port of London 
Authority, [1932] 1 K. B. 336. 

2782. Add. Annotation : — Refd. Skilton v. Epsom 
& Ewell Urban District Council, [1937] I 
K. B. 112. 

2782a. Against Port of London Authority— 

Dock swing bridge.] — Guilfoyle v. Port of 
London Authority, No. 2708a, ante. 

2787. Add. Annotation : — As to (3) Refd. A.-G. v. 
Hornsey B. C. (1926), 43 T. L. B. 92. 


PART XV. SECT. 3. 

k f. — — Apportionment of cost — 
Bridge across raiowiy.J — PuBUO High- 
ways Lett., Ontario v. Canadian 
Pacific Ry. Co. (Glapfison Bridge 
Cask) (1924), 30 Can. Hy. Caa. o.— CAN. 

k ii. Bridge over boundary 

ritfer,]—ln order to irive jurisdiction 


to the Municipal Comr. to apportion 
the costs of bulUlins: a bridpru over a 
river or stream forming the boundary 
between two munloipalities. the latter 
must previously have agreed to con- 
struct the 

The power of a mimicipallty to oon- 
tra<'/t with another municipality to 
build by Joint action such a bridge 


must be exorcised by bye-law. — 
Rural Munioipauty or Portage la 
Prairte V. Rural Municipality of 
Cartier, [192(>] 4 D. L. R. 1035 ; 
[1925] S. C. R. 691; affg., (1924) 
4 D. L. R. 601 ; [1924] 3 W. W. R. 
244 ; 34 Man. L. R. 405 ; revsg., 

(1924] 1 D. L. R. 776 ; [1924] 1 

W. W. R. 225.— CAN. 
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VoL rsvn. Cases 


HUSBAND AND WIFE. 
Part I. Contracts to Marry. 


14. Add* Annotaiions : — Aa io (1) Dlstd. Siveyer v. 
Allison, [1935] 2 K. H. 403. Refd. Fender v. 
Mildmay, [1937 | 3 All E. II. 402. 

15. Add* Annotation Refd. Fender v. Mildmay, 
[1937] 3 All E. R. 402. 

20. Add* Annotation : — Retd. Skipp v* Ivelly 
(1926), 42 T. L. B. 258. 

24. Add* Annotation : — Consd. Fender v* Mild- 
may, [1935] 2 K. B. 334. 

25. Add. Annotation : — Consd. Fender r. Mildmay, 



[1937] 3 All E. R. 102. 



26. 

Add. Annotation : — Retd. Cohen 
[1926] 1 K. B. 586. 

V. 

Sellar, 

80. 

Add. Annotation : — Refd. Cohen 
[1926] 1 K. B. 636. 

V. 

Sellar, 

36. 

Add* Annotation : — Refd. Guy-Pell 
[1930] 2 Ch. 169. 

V. 

Poster, 


* C* Survival of Right (p. 27). 

See, now, Law Reform (Miscellaneous Pro 
\dsions) Act, 1934 (c. 41), s. 1 (1), (2) (b). 

38. Add. Annotation : — Refd. Riley v* Brown 
(1029), 98 L. .T. K. B. 739. 


39. Add* Annotations : — As to (2) Apld. Riley v* 

Brown (1929), 98 L. J. K, B. 739. Generally, 
Refd. Cohen v. Sellar, [1926] 1 K* B. 636. 

40. Add* Annotation : — As to (1) Consd. Riley v. 
Brown (1929), 98 L. J. K. B. 739. 

40a. .] — An action for damages for 

breach of promise of marriage abates on the 
death of the alleged promisor & cannot be 
continued against the exors. of the deceased 
unless special damage can be proved. Such 
special damage must arise directly or naturally 
out of the transaction between the parties 
to the breach &, must relate to matters within 
the contemplation of the parties at the time 
the alleged promise was made. — Rili^y v* 
Brown (1929), 98 L. J. K. B. 739 ; 142 L. T. 
42 ; 45 T. I.. R. 613 ; 73 Sol. Jo. 499. 

81. Add. Annotation: — As to (3) Refd. Cohen v. 
Sellar, [1926] 1 K. B. 536. 

87. Add. Annotations : — Refd. Cohen v* Sellar, 
[1926] 1. K. B. 536 ; Riley v. Brown (1929), 
98 L. J. K. B. 739. 

114. AddT. Annotation : — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 


Part 11. — Marriage. 


128. Add* Annotations ; — Refd. Gottliffe v. Edel- 
Bton, [1930] 2 K. B. 378 ; Inverclyde v. 
Inverclyde, [1931] P. 29. 

127. Add. Annotations: — As io (1) Refd. Nach- 


imson v* Nachimson, [1930] P, 217. Aa fo 
(2) Refd. Republica de Guatemala v. Nunez, 
[1927] 1 K. B. 669 ; Inverclyde v* Inverclyde, 
[1931] P. 29. Generally, Refd. Sloggett v. 
Sloggett, [1928] P. 148. 


PART I.. SECT. 5, SUB-SECT. 1. 

■r. Etfect of Jewish betrothal .] — 
Among Jews the betrothal ceremony 
“ Kaseph Klddiishlm,’' if it is a valid 
ceremony, Is something more than a 
betrothal between Christians. It is 
not a mere contract wliich the parties 
can set aside at will, but confers some 
of the lights & obligations of the 
married state. If the betrothal Is 
upon certain conditions & the con- 
ditions are not fiilfilled, the betrothal 
becomes void. It is then not necessary 
to execute a “ Get ” or a bill ot divorce- 
ment to nullify the effect of the 

Kaseph Kiddushim ceremony.— 
EzEicrBL V. Kbubbn (1981), I. L. K. 60 
Bom. 803.— IND. 


PART I. SECT, 6, SUB-SECT. 1.— A. 

30 II. .] — MUNN V. Haahti 

(1920). 37 B. O. R. 71.— CAN. 


m 1, Affreemcnt to marry after 

obtaining divorce.] — L. alleged that in 
Apr. 1928, she & D. verbally agreed 
to marry one another as soon as she 
could obtain a divorce & that D. also 
upeed to pay the costs of obtaining it. 
ohe was then a married woman who 
had been deserted by her husband for 
upwards of twenty years. She obt alnod 
her decree absolute, but D. then refused 
to marry her or to pay the costs of the 
divorce. She brought an action 
gainst him for damages for alleged 
breach of promise, ac for special 
damages to the amount of the costs of 
the divorce proceedings. . The fob 
fOiMng questions of lew v^re argued 
before trial : (a) whether the alleged 
promise to marry as soon a« pltf. oould 
obtain a divorce was actionable In 


view of the fact that pltf. was a married 
woman at the time of the alleged 
promise ; & (&) whether the alleged 
promise to pay the costs of obtaining 
the divorce was a valid promise In 
view of the above facts. It w^as 
contended for pltf, that, as in New 
Zealand the law recogni8*;8 as a ground 
for divorce a mere agi*eement for 
separation subsisting for three years, 
the fact that pltf. had been deserted 
by her husband for upwards of twenty 
years at the time of the alleged promise 
was sufficient to relax the rijjddity of the 
rule of public policy: — Held; (1) it 
would be contrary to public policy to 
allow an action to be maintained on a 
promise such as was alleged by pltf., 
as, in principle, there is no distinction 
between a promise to marry after the 
wife’s death & one to marry after a 
divorce is obtained, It is Immaterial 
that no harm resulted or » that the 
possibility of harm Is remote ; 
(2) although in Now Zealand the law 
recognises an agreement for separation 
subsisting for three years as a ground 
for divorce, the argument that there 
should on that ground bo a relaxation 
of the rule of public policy disregards 
the pHncipIe that it is the tendency, 
not the actual result, of the i*ecogultion 
of contracts such as sued on in this 
case that affords the ground for the 
rigidity of the rule ; & on that tost 
pftf. must fail ; (3) the agreement as 
TO the costa of the divorce ia covered 
by the principle applicable to the 
promise to marry. — Lamiucrt t?. uil- 
LON, 119383 N. Z.h. R. 10r>9.- 


-N.Z. 


PART I. SECT. 6, SUB-SECT. 6. 

, .] — In an action for 


I breach of promise of marriage, corro- 
! boratloD may be found in circum 
stances which according to ordinary 
experience would be o.tM^epted aa 
showing that the relationship of 
engaged persons existed twtween the 
parties, but evidence of the most 
affectionate relations between a man & 
bis raistiess is no evidence at all from 
which the ct. might draw the con- 
clusion that the relationship of engaged 
persons existed. — S awdon v. Dale 
(1929), 29 S. It. N. 8. W. 573; 46 
N. S. W. W. N. 10G.— AUS. 

PART I. SECT. 7, SUB-SECT. 1. 

Bt. Not facts discovered subsequent 
to Irrcach.l—SwYjiiPA v. VAtaTLrrfrK 
(Alta.), [19261 3 W. W. R, 795.— CAN. 

sw. lumioraJ ctmsideratiou.] \Vhri> 

II, i>r()miso of marriage was ro i 'f 
conditioTi that fdtf. as sj). (hji. 

into an immoral relat irmslon : ^ 
the broach of the promise (Jni imT an 
rise to a cause of action - f h., 
[19M6I 3 W. AV. li. 76: J ^ ;V ' 

1 W. W. K. .”65 : a Men. L. !.L j 
sub nnm. lUKim r Ii,\ ijocsTov, ! Ij.w I 
J D. L. R. 7J6. CAN. 

part I. SECT. 7, SUB-SECT. 6. 

g 9 p Nfcessiti/ to plead d' prove.] 

The fact that in nn act ion for broach 
of promise of Tuarriage the trial jiidgo 
found that both parties had repented 
of their bargain held not to support 
the plea that the agreement had been 
rerolnded by mutual oonsent before 
any breach thereof, there being n ) 
suggestion in puch finding that they 
had translated tboir feelings Into the 
performance of any act or acts which 
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^ ’ 

134, Add. Annoifdian: — ^Reld* Bo Prot^Booee v. 

Be Pret-Boose (1984), 7$ Sol. Jo. 914. 

140a. - — •] — ^Where a Jewess \vent through a 
form of marriage with a Jew at a Register 
Office uader the mistaken beJiel that it was 
merely a ceremony of betrothal, & where 
cojajugal relations had never taken place, 
the ct. granted her a decree of nullity.'— 
KEIXY (OTHERWISE HYAMS) V. KeLLY (1032), 
148 L. T. 143 ; 49 T. L. B. 99 ; 76 Sol, Jo. 
832. 

Add. Annotation : — As to (1) Refd. Bod- | 
worth V. Bale, [1936] 2 All E. R. 440. 

175. After this case add 

:e of Marriage Act, 1929 

(c, 36), 

175a, .hr-CARR (otherwise Fowler) 

Carr (1930), 80 Sol. Jo. 57. 

193* After this case add : — . 

now, Marriage (Prohibited De- 
grees of Relationship) Act, 1931 (c. 31), s. 1 (J ). I 


199. After tWs case i^i-r 

note. Marriage (Prohibited L 

grees of Relationship) Act, 1981 (c. 81 ),8. l ( 

217a. Husband Pt mother^ deceased __ 

sister.] — B ^taix OTHERWisa Lovb 

TAXX (1929), 45 T. L. B, 5JJ ; 78 Sol. Jo, 
219. After this case add s — 

.]— iS'ec,noM), Marriage Act, 1836 (c. 64 ), s : 


lSUB-SE(7r. 4.-"BEMABRIA0fE OF DlVORCEn 

Persons. 

(Vol. XXVII., p. 48.) 

To cross-reference add “ See, also, Marri;»L 
(Prohibited Degrdtes of Relationship) a<j 
1931 (c. 31), 0. 2.’* - 

235. After this case add 

Usual place of worship of either party.]— 

Marriage Measure, 1930 (No. 3), 


would terminate the contract whether 
by mutual oouaeut or otherwise. 
Where in such au action de/t. wishes 
to contend that pltf. was not ready 
& williog to marry him, he should In 
his defouoe plead that epeciheaHy as 
a condition precedent & allegre its non- 
performance ; otherwise Its due por- 
formanoe la presumed. — L afayette v. 
VrONO.v. [1928] 3 D. L. R. 013; [1928] 
2 W. W. It. 606.— CAN. 

PART I. SECT. 8, SUB-SECT. 2.— A. 

1 i. .] — In ciiaos of broach of 

promise of raarriau’o tho elements 
usually coualderod In cstinDiatlug the 
amount of damages arc tho monetary 
loss which pltf. baa sustained, the 
financial position of deft., the social 
position of tho parties, 6c the extent 
to which the feelings of pltf. have been 
wounded. — McCAhMAN v. Thokne, 
[1934JN. L. R. 80.— S. AF. 

PART R. SECT. 3, SUB-SECT. 1. 

131 i. Necessity for voluntary con- 
sent.] — SOBCTBn V. SOBUSH, [1931] 2 
W. W. 11. 900.— CAN. 

PART n. SECT. 3, SUB-SECT. 3. 

142 i. General ruU.] — Kawaluk v. 
Kawaluk (Sask.), [1927] 3 U. L. K. 
493.— CAN. 

PART 11. SECT. 4, SUB-SECT. 1. 

sa. Marriaoe between Protestant <&■ 
Kornan Catholic in Quebec.] — A mar- 
riage between a Protestant & a Roman 
( 'athollc, by a Protestant minister in 
Quebec, Is, civilly valid. — C aiimiohaf.i. 
r. Kent, [1935] 4 D. L. R. 620.— CAN, 

PART II. SECT. 4, SUB-SECT. 2. 

166 i. General rule.] — For a Christian 
marriage in India in 1920 the age of 
coiarent Is twelve for the girl, that being 
the then state of the law in England. — 
COODAL V. OOODAL (1932), I. L. R. 55 
All. 243.— IND, 

167 i. Nffect of want of aae.]~~A'opU- 
cation for decree of nalllty where 
pre-marital intercourse had taken jdaco 
refused because (1) the jurlsdlotiou of 
the Supreme Ct. of Ontario to declare 
marriages null by Marriage Act, 
H. S. O., 1027, 6. 31, is limited to oases 
where the action is brought by the 
person who was at the time of the 
ceremony under the ago of eighteen 
years; & (2) a false statement as to 
ago iu an application for a marriage 
licence was not a ground for nalllty 
aecoTxIiug to the law of England in 
1870, within the meaulng of Divorce 
Act, 1930, declaring the same to be in 
force in Ontario. — K err v. Kvbb, 
11932) O. R. 601; 4 X). L. R. 289: 
72 — 2 D. L. R. 369 ; S. 0. R. 


ad. Child Marriage Restraint Act, 
1929 — Psstriction to British India .] — 
The Child Marriage Restraint Act, 
1029, Is limited in its opemtion to 
British India, & only strikes at mar- 
riages oontraoted in British India, — 
Narayan Mudlaqin v. Emperou 
(1935)^1. L. R. 59 Bom. 745.— IND. 

PART II. SECT. 4, SUB-SECT. 5. 

177 i. Effect of — Marriaoe void .] — 
Where In an action for a decree of 
nullity of marriage it is proved that 
at the time of tho marriage a person 
to whom deft, had been legally married 
wa% etui alive & there Is nothing to 
show that this prior marriage had ever 
been dissolved, the decree will be 
granted. — E nolish v. English, 11928] 
1 D. L. R. 419 ; [1928) 1 W. W. R. 14. 
—CAN. 

PART II. SECT. 6, SUB-SECT. 2.— A. 

f i. .J — A marriage between an 

uncle Sc his uieoe cannot be la^vfully 
solemnised in Alberta whether the 
parties are domiciled in tho province 
or elsewhere, — lie Sbidleb & Maokie 
(A lta.), [1929] 4 D. L. R. 478 ; 2 

W. W. R. 045.— CAN. 

sv. Aunt by marriage..] — A marriage 
between a man & his aunt by marriage 
is within the prohibited degrees of 
afilaity & is therefore invalid. — 
De-tardin V. Dejardin, [1932] 2 

\V. W. R. 237.— CAN. 

PART II. SECT, 6, SUB-SECT. 3. 

219 lii. j-Lwhoro the parties 

to a marriage are within the pro- 
hibited degrees of oonsaaguinlty 6c 
both parties are aware of the fact 

S rior to tho marriage the ct. has juris- 
lotion to grant a decree of nullity, — 
-<5. V. C.. [1932] N. Z. L. B. 1425.— 
N.Z, 

PARTai. SlSCT. 6, SUB-SECT. 1. 

ah. ' Failure to oomplf dHlh require- 
ments — Effect of.\ — Although a mar- 
riage Uoeuoe, tho bublicatioa of bantis, 
or the consent of parents Is made by 
statute a prerequisite to tho soleinnlea- 
tlon of marriage, the non-fulfilment of 
said requirement does not render a 
marriage void or voidable, unless tho 
statute expressly or by dear necessary 
Intendment so provides : & even the 
fact that the statute prohibits under a 
ponaltv other than nullity solemnlijiia- 
tlon without observance of the requlr(i- 
mont does not Imply nullity. The foot 
that a uiarrioge was solemnised without 
the lioeuoe or publication of banns 
required by sect. 3 of Marriage Act, 
1924, does not make tho marriage void 
or voidable . — WVLm (otherwise 
Patton) e. Ration, [1930] 1 W. W. R. 


2J6; 1 D. L. R. T47; 24 8. L. Jl. 26.,. 

- CAN. 

PART II. SECT. 6, SUBugECT. 2. 

t i. .]— In Dec. 1928, a 

woman brought an actlou of declarator 
of marriage against the representatives 
of a man who had died In Sept, of that 
year, averring that a inaiTloge had been 
lenterod Into between thorn by declara- 
tion de praesenti In Dec. 1922. It was 
proved that the parties had for niany 
years prior to that date been on terms 
of intimate friendship, 6c that deceased 
hod more than onoe proposed xiiarrlago 
to the piursuor. On Doe. 28, 1922, at 
an hotel nt which the parties wore 
staying, they stetted in the presence 
of tliree witnesses that they accepted 
one another as husband & wife. A 
document attesting the marriage was 
signed -by the parties & by the wit- 
ness^. The pursuer & the three 
witnesses to the document deponed 
that the interchange of consent was 
serious, 8c was intended to constitute 
marriage, & that no oth^ person was 
present at the ceremony. On tho 
other liand. a witness B. deponed that 
she was present during part of the 
ceremony, 6c that the proceedings were 
of the nature of a joke. At the date 
ot this ceremony the deceased was 
seventy -six & the pursuer was about 
forty. Tho pxu^uer & one witness 
deftoned that the parties occupied tho 
same bedroom after the ooremony. 
The witness D. gave evidence to the 
contrary effect. 

The parties did not take up residence 
together. The pursuer continued to 
cairy on her profession as a teacher 
luider her maiden name. Several wit- 
nesses deponed that deooasod had 
subsoquBDuy introduced the pursuer 
to them a« his \rife. Other witnessoH 
gave evidence that deceased had 
denied that ho was married to the 
pursuer. Deceased died on Sept. 2, 
1928, leaving about £20,000. In his 
will, made tw^o days before his death, 
ho left the pursuer a legacy of £200 
under lier maiden name : — Beld : tho 
exchange of serious matrimonial con 
sent had been clearly established by tho 
document Sc t)ie evidence of tho 
pursxier & the three witnesses thereto, 
k the subsequent conduct olthe parties 
did not displace this oonoluslon.';;- 
Dunn v. Dunn’s Trustees, [1930! 
S. 0. 131.— $OOT. 

t !i. StibseQumt beUef by one 

party that marriage invaHa.]^Meri 
oonsent makes marriage, 6c the validity 
of the contract Is not affected by tht: 
Tact that one of the parties suiwc 
fluently forms an wroneous view that 
it wan invalid for lack pf some formality 
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«dB. AiHt* jAsilloflWon Hetd, Nachimson v. 

lt9^) P. 217. 

341, AM. AnmMim!^roM. Ii; v. Lamb (1934), 
150 Xi* 

342 . Aid. AmoiMon:^A8 to (1) Folld. R, v. 
Lamb (1084), 150 L. T, 519. 

342a. — *^1 — prosecution for 

bigamy it was proved that prisoner’s first 
marriagd^lxad taken place in a register office 
by certificate after notice So that prisoner, 
with the knowledge & consent of the woman, 
gave the notice in- a false name ; & that 
‘ subsequently the prisoner went through a 
form of marriage with another woman : — 
Held : the giving of the notice in a false 
name, with the knowledge & consent of the 
other party, did not prevent the notice from 
being “ due notice ” within Marriage Act, 
1836 (c. 85), s. 4. The first *martfiage was 
therefore valid, & the prisoner could properly 
bo convicted of bigamy. — R, v. La.mb (1934), 
150 L. T. 619 ; 50 T. L. R. 310 ; 78 Sol. Jo. 
279 ; 24 Cr. App. Rep. 145 ; 30 Cox, C. C. 
91, C. C. A, 


347, Add. Annotation:— As to (1) Consd. 

Lamb (1934), 160 L. T. 619. 

446, Add. Annotation : — Held. Nachimson 

Nachimson, [1930] P. 217. 

453a. — ; .] — The detail & strictness of ^ 

proof of a marriage required in a criminal 
prosecution for bigamy is of a totally different 
standard from that required before a magis- 
^ trate who is dealing with the question of the 
maintenance of a wife alleged to have been 
deserted. In civil cases, where there Is 
evidence of the fact of a ceremony of 
marriage, followed by cohabitation of the 
parties, everything necessary for the validity 
of the marriage will be presumed in the 
absence of decisive evidence to the contrary, 
even though it may be necessary to presume 
the grant of a special licence. The burden 
of impeaching the factum of a marriage & 
the presumption of law temper preesumitur 
pro matrimonioy lies upon the impeaching 
party. 

Statement in Halsbury’s “The Laws of 
England,” Vol. 16, Husband & Wife, Part II., 


— CouKTiN V. Elder, [1930] S. C. 68.— 
SCOT. 


PART IL SECT. 7, SUB-SEOT. 1,— 
E. (b) li. 

sd. Rule in India .] — The English law 
that non ‘Publication of banns makes 
tho marria^ void only if lack of 
publication is within the knowledge of 
both parties is no guide to the Indian 
cts., for in the Indian Christian Marriage 
Act there is nothing equivaleut to the 
wording In sect. 22 t)f tho English 
Marriage Act. — Jones v. Titli (1932), 
1. L. 11. 65 All. 185.— IND. 

PART II. SECT. 7, SUB-SECT. 8.— 
C. (a). 

8f, To widow — Presumption of death 
of first husband — Form of declaration. 1 — 
Re Shook, (19351 3 W. W. U. 115.— 

CAN. 

PART II. SECT. 7, SUB-SECT. 8.— 
C. (b). 

0 i. Parties within prohibited 

de(rrce8.]~-^Where It Ifl dlaolosed to an 
issuer of moniflge licences that there 
is a legal Impediment to the proposed 
marriage by reason of the relationship 
of the appets, by consaugiilnity ho 
acts properly in refusing to Issue the 
llc.enee . — Re Seidlrr & Mackie (Alta.), 
(19291 4 D. L. R. 478 ; 2 W. W. R. 645. 
—CAN, 


PART II. SECT. 7, SUB-SECT. 6.— 
G. (a). 

g I, pormal consent filed after 

marriage — Verbal consent given before.] 
— Le Akrowsmtth V. Le Arrow* 
SMITH, (19311 2 D. L. R. 608; 1 

W. W. R. 616.— CAN. 

sk. When marriage invalidated by .] — 
Sect. 62o of Marriage Act, 1033, which 
eippowers the bt. to declare that a 
form of marriage gone through by a 
minor without the consent required 
hy the Act & which has not been con- 
summated was not a valid marriage, 
does not apply to a marrlaige solemnised 
before the passing of the amendment. 
Qu. : whether if said amendment Is to 
he construed so as to make it possible 
for persons of marriageable age who 
deliberately went through such a form 
of marriage, having obtained the Hcenoe 
on false statutory declarations as to 
age. to have it declared a nullity on 
their own testimony that the marriage 
was not oonsummat/ed, ‘does not the 
amendment invade the Fedomi field 
of jurisdlbtlon. — Graham (otherwise 
(19371 2 W. W. -R. 


PART 11. SECT. 8, SUB-SECT. 1.— A. 

so. Person other than contracting 
parties .] — Marriage Act, R. S. M., 1913, 
contemplates that the official or person 
solemnising a marriage must be a 
person distinct from either of the con- 
tracting parties. Sect. 30 of said Act 
was never intended to validate a 
ceremony performed by one of tho 
contra<3ting parties. Sicmble : tho 
words “ other person ** os used in said 
sect, refer to those persons other than 
ministers He clergymen who are named 
in sect. 2 of said Act but who are not 
aualittod within the language used in 
the various sub-seots. thereof. 

Deft. aft.or obtaining from an issuer 
of marriage licences a licence for tho 
marriage of himself & pltf. handed it 
to her, saying, “ You married woman, 
I your husband, you my wife,’* & 
informed her (a foreigner, who had 
recently come to CJanada) that it was 
not necessary in Manitoba to have a 
marriogo solemnised by a minister or 
“ the church.** The parties regarded 
themselves as legally married, & Uvod 
together as husband & wife for fifteen 
years. Pltf. filed a petition praying 
for a decree that she & deft, had 
been legally married & a declara- 
tion that she was his lawful wife. 
Reap. (deft, herein) filed an “answer *' 
& the matter was treated as a matri- 
monial cause : — Held : Divorce & 
Matrimonial Causes Aot, 1857, & tho 
amending Acts in force in Manitoba, 
did not give the ct. jurisdiction to 
grant the relief asked, but an order was 
made on the hearing, counsel for reap, 
agreeing thei*eto. converting the pro- 
Odcdings into ah onlinary action in the 
ct. & the same was then heard, where- 
upon It was held that the parties were 
not legally married. — Stockholder v. 
STOCKHOLDER, (19841 1 W. W. R. 365; 
42 Man. L. R. 85.— CAN. 


PART n. SECT. 8, SUB-SECT. 2 —A. 

sa. iUamac^e of Doukhobortsi .] — 
f^HRRNBNKOFT V. OHERNENKOFF, (1930J 

2 W, W. R. 165 ; 3 D. L. R. 1001.— 
CAN. 


PART II, SECT. 8, SUB-SECT. 4. 

Bb. Under Indian Christian Marriage 
del, 1872 — Between Roman VnViolics.] 
— A civil marriage oontmetod before a 
registrar in accordance with 
visions of Indian Christian 
Aot. 1872. by persona 
Roman Catholic faith Is valid & legal. 

Act deals, the 
Hoiemidaation of marriages or aii 
Ohristlans in India, including Roman 


Catholics. — S aldanha v. Saldanha 
1929). I. L. II. 54 Bom. 288.— IND. 

PART II. SECT. 9. 

sc. Marriage in foreign State — 
Celebration by person with power to 
do 80.1 — Melern V. Dobenko, [19271 
4 D. L. R. 1128 ; 61 O. L. IL 310.— 
CAN. 


PART II. SECT. 10. 

b i, L — Marriage Act, R. S. A., 

1922 (c. 218), 8, 20.1 — The above soot, 
cannot apply to an nlloged marriage 
of which there was no solemnisation 
whatever, other than the pui'chase of 
two wedding rings from an ISHuer of 
marriage lloonoi^s & tho placing of one 
of them on a finger of each of the 
parties, who did not belong to any sect 
or nationality which recognises this 
proooeding os a valid marriage cere- 
mony. — I%T 80 IIL V. Buohi (Alta.), 
[19261 4 D. L. R. 1185; (19261 3 

W. W. R. 698.— CAN. 

PART II. SECT. 11, SUB-SECT. 1. 

• i. .] — The doctilne. that 

a person who goes through a form of 
marriage must be presumed to have 
acted Innocently & legally & that, 
until this prosmnptlon is rebutted. It 
must prevail over tho pn^sumptlon 
that a first husband or wife whoso 
death was nol; proved, but who had 
not been heard of for over seven years 
befort) tlie second marriage, woe alive 
*at tho tiino thereof, can have no applica- 
tion whore It is found that tho person 
reiving on such doctrine did not 
in {nnocont good faith in going tlirougli 
the form of a second marriagr. — 
Irwin t). Irwin (Man.), [1926 j 2 G R- 
704 ; [19261 1 W. W. R. 819.— CAN. 

^ Compliance vnth Marnuge 

AH, s. 21 (5).l— M oCJINN t’. JlJLLKU'WN, 

ELLERTON V. ELLERTON, , 

I). L. R. 1136; [19251 1 VV. W , K. 
962.— CAN. .... 

^ jij, A marriage prtma facie 

valid affords a al rmig prcKumption that 
there was no legal i taped irnent thereto, 
&; the pre.snin])tjon L-, not to he 
in upon hv ti mere balance of proha- 
bilitl ' the. evidenee for the piirpose 
of repelling it must bo strong, distinct 
A: satisfaetorv. In an atJtiou attack- 
ing tho validity of lf.*s second mar- 
riage & seeking a dechiration that the 
six children born thereof should be 
excluded from participating in am 
estate beqneathed to their father .i 
lawful ohiJdron, upon the ground that 
at the tsime of the said marriage Kl.’s 
first wife was living : — H«W : the only 
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Marriage, para* 004' I2nd para. 932] 
approved . — SaiVAOK 4?* SpIVAOK { 1.080), 

L. J. P. 62 ; 142 L. T. 02 ; 94 J, P. 91 ; 
46 T. L. R. 243 ; 74 Sol. Jo. 166 ; 28 X.. G. R. 
188 ; 29 Cox, C. 0. 91. 

608a. — — .] — Evidence by a witness 

reputation of marriage i$ admissible so long 
as it appears to be of a general reputation ; 
so soon as it appears, however, upon cross- 
examination or otherwise, that the witness 
is speaking from information given to him by 
some individual, even of the existence of a 
general reputation, such evidence is merely 
hearsay, &, as such, inadmissible. — Shedden 
V. A.-G. (1860), 2 Sw. <fe Tr. 170 ; 30 L. J. 
P. M. & A. 217 ; 3 L. T. 592 ; 6 Jur. N. S. 
1163 ; 9 W. R. 285 ; ajfd., iuh nom. Shedden 
V, Patrick & A.-G. (1869), L. R. 1 Sc. & 
Biv. 470, H. L. 

610. Add, Annotation: — Refd. Skii)p v, Kelly 
{I926h 42 T, L, li. 258, 

536. Add, Annotation : — Apld, Spivack v, Spivack 
(1930), 99 L. J. P. 62. 

, .j — T. B, lived in HockhampUm front 

18()0-1S70 with a certain lady ; they held 
themselves out to he husband A wife, <fe 
they <Sc their children were received in local j 
society, which would not have been the case 
had there bcicti any suggestion of irregularity. 

T. H. at ids death was one of the most j 


prominent solrs. in RocdAiitnpton. 
oertidoates of the c^iildren reaprde* 
marriage of the parents ae having 
place at Ballan, 'Victoria, On Saxi, lo, 
but no such marriage wa^ registered 
although registration bad there been 
pulsory for some years. In 1873, T 
fatlier, who lived in England, exeou 
deed covenanting to make certain payi 
to the children or their mother & this 
contained these words : “ the foil, 

reputed children of his deceased son,” ' 

“ which cliildron are now in England 
their mother E. M., otherwise E* Ji 
Held : ( 1 ) the absence of any entry i 
register of marriages was not suffieit; 
rebut the presurap^on of marriage of 
(2) the words in the deed of 1873 
insufficient to rebut the presumption ; (; 
presumption of marriage can be rebuttid 
by evidence of the most cogent kind, d 
children in question ought to he declai< 
be the lawful childi'en of 1\ B. & his wii< 
E. R.— 7'aplin, Watson ?». Tate. 11937 
3 All E, It. 105 ; 81 Sol. Jo. 626. 

,J — Spivack v, Spivack, No, 463a, ante. 

.] — Ralston v, Ralston, No, 2293a, 

Annotation : — Consd. Naohimson v. 

Nachimson, [1930J P. 217. 


568a. 

580a. 

post, 
588. Add, 


Part III. — Personal Rights and Obligations arising from 

Marriage. 


595a. Bankruptcy of husband.] — The bkpey. 

of a husband who has entered into a 
separation deed is an answer to any claim 
for the payment of agreed sums under the 


deed, but does not convert his wife’s agree- 
ment to live apart with an allowance into 
an agreement to live apart without main- 
tenance. Her right to that maintenance is 


possible inference from the proved 
facts was that the first wife was dead 
when the disputed raaiTiajjo was con- 
tracted & therefore the children 
thereof were legitimate & entitled to 
participate in the said estate. Also, 
as the result of the action had settled 
the question of the legitimacy of K.'s 
children by Ills second marriage, thus 
enabling the Public Trustee to dis- 
tribute a fund that had been held by 
him ponding such settlement, pltf. 
ebonld bo aw’arded costs. — Kkmpton 
V, Public Thustek, [1932] N. Z. L. K.‘ 
1380 ; G, L. R. 647.— N.Z. 


e iv. Cc/mpliaTice with necessary 

ceremonies.] — In an action under 
Families’ Compensation Act, R.S.B.O., 
1924, for the benefit of the ftlieged wife 
& children of the deceased, a Chinese, 
deceased & the alleged wife were 
alleged to have been married in China 
where, apparently, they were both 
domiciled at the time. There was no 
proof of the maiTlage by record or by 
anyone present thereat, but evidence 
was given as to the intention of the 
two to marry & of a betrothal contract, 
& there was snfilcient to show that they 
cohabited together in China after the 
alleged marriage & were there re^rded 
by their friends, neighbours & rexatlves 
as man & wife : — Held : in the absence 
of proof, as a fact, as to what, if any, 
presumption would be dralWn under 
Chinese law from such cohabitation, the 
ct. could not presume from said evi- 
dence that a v^d marriage took place. 
— Leonu Sqw Nom e. Chin Ye® You, 
[im^8 W. W. B. 686 ; 49 a R. 244. 


PART 11. SECT. 11, SVB-SECT. 2.— 
B. (a). 

478 i. Many years.] — P,, a Natal 
natlve,from about 1897 until just before 
her death In 1916 cohabited con- 
tinuously with A., a half-caste woman. 
When the cohabitation began A. had 
a husband, who was still living. There 
was evidence to show that P. ft A. 
had both said before 1902 that they 
were not map'led, & there was no 
evidence of any registration of a 
marriage between P. & A. There 
was some evidence that P. & A. were 
reputed to be man & wife since the 
birth of tbeir five children, all of 
whom had been brought up & educated 
by P.'s brother O., who had treated 
them as his nephews & nieces : — Held : 
the evidence adduced was not strong 
enough to rebut the presumption of 
marriage arising from tbe lengthy 
cohabitation of P. & A. — Ntokana t>. 
Nyokana (1925). 46 N. L. R. 227.— 
S. AF, 

PART II. SECT. 11, SUB-9E0T. 2,— 
B. (0). 

521 Iv. .)— R. V. 

Pboud, [1926J 3 D. L. R. 664 ; (19263 
S. C. R. 599.— CAN. 


PART U. SECT. 11, SUB-SECT. 2.— E. 

553 li, .] — PAHZ.BKRG V. Sw AN- 
SON, J1927] 3 D. L. R. 669 ; (1927] 1 
W. W, R. 617 ; 21 Sask. L, R. 388.— 
CAN. 


PAHT n. SECT. 18, 

580 i. Qmeral rale ,] — Tbe ot. In an 

4 


ordinary action can make a declaration 
as to the validity of a marriage. — 
Stookholper V. Stockholder. (1934J 
1 W. W. R. 365 ; 42 Man. L. R. 85.— 

CAN. 

PART III. SECT. 1, SUB-SECT. 1. 

k (p. 76) i. Effect 

of repeal of Judicature Act, 1922, 
pendente Hie, ] — An alimony action 
begun before the coming into force 
of Domestic Relations Act, 1927, c. 5, 
8. 76. is governed els to pltf.’s rights 
& deft. *8 liability by Jud. Act, R. S. A. 
1922, c. 72, 8. 21, notwithstanding its 
repeal by said sect. 75. — C5 t.arke v. 
Clarke, 11928] 1 D. L. R. 249 ; [1927] 
8 W. W. R. 728.— CAN. 

s (i). 76) i. Pro- 

voked hy wifB*s miacond/acU] — Weitzel 
V. IVeitzel, [1928] 3 D. L, R. 261.— 
CANr • 

m (p. 77) 1. Invalidity 

of marruiqe.] — Held: pltf. was not 
entitled to succeed on on alternative 
claim for a (pMuium meruit for her 
services as deft. *8 housekeeper. — 
HoL^aES V. Holmes (Alta.), [19271 2 
D. Xj. R. 979 ; [19271 2 W. W. R. 253.— 
CAN. 

fl i. Liability for interim 

dislfUrsenmUs .) — The Supreme Ct. of 
Alberta has the power in an alimony 
action to grant the wife an order for 
payment of interim disbursements.— 
DRBWRTt). Derwuy, 119281 3 W. W. K 
460.— 0AN. 

hb J. — ^ Husband pu^\ 



not to wotmct but is an incident of matri- i 
montai itatus at common law. An agree- 
ment under a separation deed to receive an 
allowance merelv mispends; but does not 
annul, that right, which revives as soon as 
the afl^tnent is terminated by bkpcy., 
notwithstanding the receipt of a dividend. 
The dividend is not a transaction between 
husband & wife, but an incident in the 
bkpov., & its receipt does not operate as a 
new bargain with the husband compounding 
the common law right of the wife The 
separation agreement thus put an end to does 
not debar the wife from alle^ng the wilful 
neglect of the husband to provide reasonable 
maintenance for her within Summary Juris- 
diction (Separation & Maintenance) Acts, 
1896 to 1926. — Dewe r. Dewe, Snowdon r. 
Snowdon, [1928] P. 113; 97 L. J. P. 05; 
138 L. T. 562 ; 92 J. P. 32 ; 44 T. L. R. 274 i 
72 Sol. Jo. 60 ; 26 L. O. R. 191. 

Antwiation : — Refd. Morkov'itch v. Markovltch (1931), 151 
L. T. 139. 

601. Add. Annotations : — Refd. Gm])b v. Grubb 
(1934), 150 L. T. 420; Maikoviich v. 
Markovitch (1934), 151 L, T. 139. 

611. Add, Annotations : — Consd. Place v. Searle 
(1932), 48 T. L. R. 428. Retd. Gottliffe v. 
Edelston, [1930] 2 K. B. 378. 

640. Add, Annotation: — As fo (1) Folld. Place v. 
Searle, [1932] 2 K. B. 497. 

641. Add, Annotation : — Consd. Place v. Searle, 
[1932] 2 K, B. 497. 

642. Add. Annotation : — Consd. Place v. Searle, 

B, 497. 

643. Add, Annotation : — Consd, Place v, Searle 
(1932), 48 T. L. R. 428. 


e48a. -- — Whether necessary to prove wUe^s win 
overborne by defendant.]—- For pltf. to euc- 
ceed he must show that his wife did nob^cot 
to leave liim, but was overborne by a stronger 
will (Darling, J.).— Sanderson v, Hudson^ 
(1923), Times, Jan. 29, 1923. 

Anrwtation Overd. Plcw^e r. Searle (1932), 101 L. J. K. B- 

465. 

643b. .]— A wife owes the duty to her 

husband to reside & consort with him, & any 
one who, without justification, procures, 

. entices or persuades her to violate this duty 
commits a wrong towards the husband for 
which he is entitled to recover damages. In 
order to succeed in such an action the 
husband need not prove that the will of the 
wife was overborne by the stronger will of 
the deft. — Flaob v, Searle, [1932] 2 K. B. 
497 ; 101 L. J. K, B. 405 ; 147 L. T. 188 ; 
48 T. L. R. 428, C. A. 

Annotations : — Consd. Nowton v. Hardy (1933), 149 L. T. 165 ; 

Refd. Menon v. Morton & Warth, [1936] 1 All E. K. 900. 

643c. Postponement of hearing — Until alter hear- 
ing of divorce proceedings.] — Pacheco de 
Cespedes V. McCandlish (1935), 79 Sol. Jo. 
964, C. A. 

644. Add. Annotation : — As to (1) Consd. Newton 
i;. Hardy (1933), 149 L. T. 165. 

645. Add. Annotations : — Consd. Place v. Searle, 


645a. .]— (1) A married woman has a 

legal right to the consortium of her husband 
& can recover damages from any one who 
violat/OS that right. In order to n^cover such 
damages she must prove that her husband 
has been enticed, procured, or persuaded by 


1 D. L. R. 386 ; [1927] 1 W. W. II. 
393.— CAN. 

hh ii. Alimony 

provided for in prior separation agree- 
ment — Power of court to increase .] — 
Kawin V, Kawin, [1927] 3 D. L. R, 
383 ; [1927] 1 W. W. R. 690; 21 
SMk. L. R. 416.— CAN. 

Py i, Necessity for written 

danand for cohabitation <£• restitution 
of conjugal rights.] — Held : pltf. not 
entitled to deoreo for alimony, because 
she hod not before action made a 
written demand for cohabitation & 
restitution of conjugal rights. — Scx)TT 
V. SooTT, [1930] ID. L. R. 53 ; 64 
O. L. R. 4^2.— CAN, 

rr ii. .1 — Freeman v. 

Freeman, [1935] I W. W. R. 477 ; 2 
D. t. R. 809 ; 49 B, C. R. 554.— CAN. 

rr iii. Voiriation — Juris- 

diction of Supreme Court of Nova 
Scotia.] — McLeod v. McLeod, [1031] 

2 D. L. R. 364 ; 8 M. P. 11. 559 ; revsg., 
11930] 3 D. L, R. 167.— CAN. 

rriv, Effect of decree as 

res judicata — Subsequent action for 
annutm4mt.] — Thompson v. Ohawford, 
11932)2 D. L. R. 466; O.R. 281 ; affd„ 
U032J 4 D. L. R. 206.— CAN. 

« (p. 78) 1. — — .]—S€mble : 

there Is no common law rule that a 
husband is bound to maintain bla wife 
while she Is incarceratefl in a lunatic 
asylum without his consent. — A.-G. v. 
Rand (1931), S. R. N. S. W. 568 ; 48 
N. S. W. W, N. 154.— AUS. 

PART III. SECT* 1, SUB-SECT, 4. 

d i. -.] — The duty of a husband 

TO support hlB wife Is not limited to the 
providing of such necessaries ** as 
food Bl clothing but includes also the 
duty to provide shelter ; & although 
the wife Is living in a house which is the 


family home &iilthOTJgh it is owned by 
her, she may, nevertheless, bo In 
nccjcssitous oircmmstances within the 
meaubig of sect. 248 (3) of Criminal 
Code. — R, V. Harenslak, [1937] 1 
W. W. R. 1 ; 1 D. L. R. 337 ; 67 
C. C. 0. 277 ; 6 L. ,io. 259.— CAN. 

PART III.ISECT. 2, SUB-SECT. 1.— A. 

sm. Court cannot order wife to live 
apart from husband .] — A judge awarded 
a w’ife alimony & also expressed the 
opinion that it would be better for the 
parties to live apart for a time. The 
formal judgment contained a clause 
adjudging that pltf. vacate the 
premises : — Held : the ct. hud no 

S ower to order the wife to leave her 
Ufihand’s roof ; &, even if the juris- 
dietion existed, it would not bo 
exercised at the lustauoe of the wife 
against the protest of the husband. — 
SooTT V, Soorr, [1930] 1 D. L. R. 53 ; 
G4 O, L. R, 422.— CAN. 


PART III. SECT. 2, SUB-SECT. 3.— 

A. (b). 

a i. — — -♦] — ^In an action by a 

liUHband against his wife’s parents for 
unlawfully harbouring & detaining 
her against his wishes '.—Held : w here 
the harbouring enticing coTild only 
bo proved against the father, the 
mother could not be held hablo. - 
MoBay V. Merritt, [1936] 4 D. L. R. 
319 ; 11 M. P, R. 20.— CAN. 

k I. .] — The enticing away t)f a 

wife by a third person is an infringe- 
ment of the absolute right of the hus- 
band to the benefit of the sociedy & 
services of the wife, & the husband can 
maintain a suit for damages for such 
actionable wrong. It is immaterial 
that at that time the husband may 
have l^^en away at another 
is not ciie ujoro u.wj« * »***» 
for a day or two of the society oi 


wife which gives rise to the action, 
but the fad- that dtdl. has acted in a 
way towards the wife of pltf. which is 
an infringement of pltf.’s riglit TUidcr 
the contract of murriage. The case 
of a wife, therefore, stands on a 
dilTerent. footing from that of beduction 
of a dmighter or a Hirvaiit.— S obha 
Ram V. Tika Ham (1930), I. L. R. 58; 
All. 903. ■ IND. 


PART III. SECT. 2, SUB-SECT. 3.— B. 


646 ii. .] — The statement 

of claim in an action by a wife alleged 
that deft, had induced pltf.’s husband 
to deport & remain absent from the 
homo, whereby pltf. had boon deprived 
of the society comfort & ]>r(»tection of 
her husband & partially of his support : 
— Held : the statement; of claim was 
bad in law & disclosed no cause of 
action. — W rioht v. Cedzich, [1929] 
V. L. R. 117 ; [1929] Argus L. K. 102 ; 
affd., 43 C. L. R. 493 ; (1930b V. L. ii. 
141 ; 3 A. L. J. 437 ; (19.30), Argus 
L. R. 105.— AUS. 


f i. .] — In an action by ft wife 

igaiust her husband ’s fattu*?' for licuat- 
ng the affections of her Imsband. she 
illeged that she w^as j»r(‘vcnrcd from 
ibe companionship of her hosbuud 
nfant daughter by deft.’s conduct in 
moping her htisband uway from her. 
10 that she was compelled to support 
lersolf as best she coiiJd. Tlmrc was 
10 allegation of making defamatory 
ta foments by deft., & there waa no 
negation of malice : — Held / no 
miunriMble cause of action was shown. 


f — .J~In Ontario an action by 
a married woman to recover damag<s 
ngaliist a third i>erson for alienation 
of her husband’s offoctione does not lie, 
— DARiiS V. done, [1934] 1 D. L. R. 
789.™ CAN. 
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the deft, to ce^ f»Dm cohabiting &i con- 
sorting with her. - Where, therefore, a pltf. 
proved that deft, had cotnroitted adultery 
with her husband, but failed to prove that 
deft, had induced him to cease from co- 
habiting & consorting with her, the action 
failed. 


(2) Qu. V whether the deft.’s husband can 
be made liable in such an action as being in 
law responsiW® for his wife’s torts. — Kr:wTON 
r. HAnDY flOSS), 149 L. T. 165 ; 49 T. L. R, 
622 ; 77 Sol. Jo. 523. 

647* Add. Annotation Refd* Rc Wilkinson, Page 
V. Public Trustee, [1926] Cb. 842. 


Part IV.— Effect of Marriage with Regard to Wife’s Property. 

See, now. Law Reform (Married Women & I 656. Add. Annotation : — As to (1) Consd. Re Bower 
Tortfeasors) Act, 1936 (c. 30), ss. 1, 2. I Williams, Ex p. Trustee, [1927] I Ch. 441. 


Part V. — Effect 


of Divorce or Separation with Regard to 
Wife’s Property. 


753. Add. Annotation : — Consd. Re Monro’s Settle- 
ment, Monro v. Hill, [1933] Ch. 82. 

755a. Effect of remarriage.] — In 1916 a post- 
nuptial settlement by P. was executed with 
his trustees whereby it was agreed among 
other things that they should hold two- 
thirds of the settled fund upon trust to pay 


the income to the wife for her, life. If she 
survived P. & married again she was to have 
the Income of one-fifth for her life of the two- 
thirds during the subsequent coverture. 
Power to appoint the two-thirds was given to 
her by deed or will for the benefit of her 
children by the settlor, such power to cease 


PART IV. SECT. 1. 


n t. Acquired <£• disposed of 

through husband — Belong to husband .] — 
A number of hogs, either the progeny 
of two hogs acquU'ed by a wife as oom- 
ponsation for services performed by 
her for a neighbour or bought with the 
proceeds of sale of such progeny, were 
raised, acquired & disposed of through 
the otforts & tbe expense of her hus- 
band : — Held : they did not belong to 
the wife as against the hu8band*s 
creditors. — John Dekrr Plow' Co. v, 
Bowen, [192.5] I D, L, K, 769 ; [1925] 
1 W. W, R. 357,— CAN, 


sb. Legacy to wife — Death before 
reduction into possession — Bight of 
husband as representative of uHfe ] — If 
a legacy is bequeathed to a married 
woman, who dies before any aot done 
by husband to reduce It into posBcsslon, 
he can only maintain, an action for It 
as tbe representative of bis wife, 
though he may be beneficially entitled 
to it. — Collins v. Cahib (1850), 7 
N. B. R. (2 All.) 103.— CAN. 


»c. Husband not constituted agent of 
wife by marriage.] — A husband Is not 
primd facie an agent for his wife by 
reason of their relationship. The onus 
is on the person alleging such agency 
to prove that ho is her agent. — 
Millard v. Bevan IrcMBER & Shingije 
Co., Ltd., [1928] 2 D. L. R. S67 ; 39 
B. a R* 430.~H0AN. 

'8d. Division of property of husband 
dt wife — Married tVomen^s Property 
Act, B. S. B. C.j, 1924.J— Ward v. 
Ward, [1932] 3 D. L. R. 774 ; 45 
B. C. R. 248.— CAN. . 


PART IV. SECT. 2. 

sf, Beiierswnary interest .] — Star- 
dakd Bank v. I^ulton (1878), 8 
A. R. 93.— CAN. 


PART IV. SECT. 6, SUR-SlfiCT. 2. 

8g. Not busitiess carried <m' in 
partnership with husband. p-Oonn is. 
Canarv (B. C:), n926H D. L. %. 431 : 
[1925] 3 W. W. IL 357 ; ferftj., 14926) 
3 D. L. R. 223 ; [1926J 2 W. % R. 
563.— CAN. 


sh. Crops grown by wife — On hus- 
band* s land — Strict proof necessary .] — 
Anderson v. John Deere Pu)w Co., 
Ltd. (Sask.), [1920] 4 D. L. R. 255; 
(19261 2 W. W. R. 667.— CAN. 

sj. On wife's land — Burden of 

proo/. J-Banqub Canadiennb Nation- 
ale V. Tenoha (Can.), [1927 ] 4 D. L. R« 
005.— CAN. 


gtt. ,j — In determining aa 

between an execution creditor & the 
wife of the debtor whether tbo crops 
grown on certain land were the pro- 
perty of the debtor or bis wlfa. hold that 
the effect of the judgment in Bangue 
Canadienne Naiionale v. Tencha, is 
that the isnuo must l)e dooided on the 
answer to the question, whose land was 
it that produced the crops, & not 
on tbo answer to tho question, whose 
business was the farming operations 
which produced them.— Mayer (F.) 
Boot & Shoe Co. v. Moeiujsndorf, 


[1930] 3 W. W. R. 58 ; 4 D. L. R. 506 ; 
[19311 1 D. L. R. 360 ; [1930] 3 W. W. 
JL 311 ; rctwd., 25 Alta, L. R, 76.— 
CAN, 


8l. — -“.1 — Thb crop of grain 

In question herein grown on a farm 
leased by ap execution debtor's wife 
& on which the farm work woe done 
by the wife & the debtor with the 
assistance of grown-up children : — 
Held : to have been raised by tho wife 
in carrying on the business of farming 
separately from her husband, &, there- 
fore, to be her property. The foot 
that the lease had previously been 
taken by the husband Sc that he ft 
the wife 8c the children agreed that, 
in order to protect themselves. It 
should thereafter be taken in the nama 
of tho wife & that he should wdrk tor 
her, their real intention being run 
tha farm for the wife ft through her 
for the family, ft there being no 
attempt to conceal or dispose of any 
assets of the husband to evade thdr 
selgure, was not to, constitute an 
illegal arrangement in fraud of his 
creditors^ even though its effect, ft 
possibly one of Its purposes, was '|o 
defeat — Universal Motoi^ 
Ltd. V. U938J 1 W. W. 


696 ; 3 D. L. R. 329 ; 41 Man. L. R. 
188.— CAN. 

PART IV. SECT. 7, SUB-SECT. I. 

80 * Conveyance to husband wife — 
Creates iena'ncy in common.] — At com- 
mon law, under a conveyance of land 
to husband & wife, they took an estate 
by entireties ; but the effect of Married 
Women's Property Act is to enable the 
wife to take as though she were a 
feme sole ft so the effect of tbe marital 
relationship is ended so far as real 
property is concerned. Under Con- 
veyancing ft Law of Property Aot, 
IL S. O., 1927, c. 137, s. 12, they now 
take as tenants in common. — Spring 
V. Kinnbe, [1928] 4 D. L. R. 723 ; 62 
0. L. R. 562.— CAN. 

PART IV. SECT, 10, SUB-^ECT. 3.— A. 

730 i. Oeneral rule.] — Moneys re- 
ceived by a married woman, while 
living with, her husband, out of tho 
proceeds of his business or saved by 
her out of an allowance given her by 
him for ho^iaekoeplng expenses, dress 
or tbe like, belong to the hu^lJe^bd 
though, tliey rafty be Invested In her 
own name, unless it a])pear8 that he 
Intended that any such savings should 
belong to her os her separate property 
as a gift from him. — A rhton v, Arhton, 
[1934] 3 W. W. R. 63.— CAN, 

PART V. SECT. 1. SUB-SECT. 2. 

8. Bight of wife to jus relietcs — How 
catculated^Wheiher husband's liferent 
ingluded.] — Reap, obtained a Scottish 
divorce from her husband, appft., who 
at tho date of the divorce was entitled, 
under his father's trust disposition & 
settlement, ^among ptJier movable 
estate, to a life-rent interest In a share 
of tho trust estate. In an action by 
resp. against applt. to establish her 
right to her legal provision of jus 
rmeUe, which, uDde^ Scots law, The 
dissolution of the marriage oonrerred 
on her : — Held : applt, *8 llfo-reht 
interest ought to be taken into account 
in determining the amount' of the jus 
relictCB. — Selsdon V. Sexadon (1934), 
60 T, h. R. 469; 78 Soh Jo, .471, 
H. L.-H5COT. 
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on remarriage excef^t as to £tie one-fifth, to 
the indome of which she would still be i 
entitled & 'without prejudice to any appoint- 
ment she might previously have made other- 
wise than by precluding her from exerting 
on remarriage any power of revocation 
reserved to her so far as regarded that part 
of the two-thirds in which her interest &en 
ceased. If she survived & remarried, the 

E ower to appoint new trustees conferred on 
er by the deed was to cease. There were 
four children of the marriage, all bom before 
the execution of the deed. In 1919 the 
marriage was dissolved, & by a deed poll in 
1922 the wife appointed the two-thirds to the 
four children of the marriage, reserving a 
j^wer of revocation & new appointment. 
Shortly after she remarried. On a summons 
taken out by the trustees asking whether as 
from the remarriage they should pay her the 
income of the two-thirds or of one-fifth 
thereof, whether she was entitled to exercise 
the power of revocation & new appointment 
reserved by the deed poll, & whether she still 
retained the power to appoint new trustees ! 
— Held : except in so far as the wife’s power 
of appointment in future was concerned, her 
position under the deed was wholly un- 
affected by the remarriage she had contracted. 
— Be Pilkington’s Setit^ement, Pilkington 
V, Wright (1923), 129 L. T. (529 ; 67 Sbl. .To. 
679. 

Annotation : — Consd. He Monro’s Settlement, Monro v. Hill, ‘ 
11933] Oh. 32. 

755b. Trust for wife after husband’s death 

** until she shall marry again ” — Not applio- 
ablo to remarriage during first husband’s life- 
time.] — By a marriage settlement property 
therein called “ the husband’s fund ” was 
assigned to the trustees on trusts, which pro- 
vided that from &: after the husband’s death 
tlie trustees should pay the income of the 


husband’s fund to the wife, if she should 
survive the husband, “ during her life or 
until she shall marry again. . , The 
settlement provided also that from & after 
the husband’s death & the wife’s death or 
^ re-marriage the trustees should stand pos- 
sessed of the bus band *s fund & the incoiOte 
of it in trust for the issue of the marriage 
as the husband Sd wife should by deed jointly 
appoint, or in default of & subject to any 
such appointment as the survivor of them 
should by deed or will appoint, & in default 
of subject to any such appointment by 
the survivor in trust for the child or children 
of the marriage as therein mentioned. The 
marriage was dissolved in 1916 upon the 
wife’s petition. The wife married again in 
1930. In 1932 the husband died: — Held: 
the words until she shall marry again ” 
must be construed to mean a marriage entered 
into by the Vife after the husband’s death, 
& the wife was therefore entitled to the 
income of the husband’s fund (until she 
should marry again) & could still exercise 
the power of appointment over the husband’s 
fund given to her as survivor of the husband 
herself . — Re Monro’s Settlement, Monro 
V. Hill, [1933] Ch. 82; 102 L. T. Ch. 89; 
148 L. T. 279. 

757a. Husband entitled to Income of trust fund 
during separation.] — D uncan v. Oampbetll 
(1842), 12 Sim. 616; 6Jur.677; 69E.B. 1269. 

Annotation:-- He Barnard, Barneu'd v» White (1887), 66 
L. T. 9. 

774. Add. Annotation : — Refd. Kirk v. Eustace, 
[1937] 1 K. B. 278. 

786. Add, Annotation: — Refd. A.-O. for Alberta 

A. C. 444. 

787. Add. Annotation: — Refd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 


Part VI. — Disposition of Property. 


SeCj now, Law Reform (Married Women 
, & Tortfeasors) Act, 1935 (c. 30), ss. 1, 2. 

799. Add. Annotaiion : — Refd. Re Home’s Settle- 
ment, Coutts & Co. V. Duchessa Dusmet do 
Smours, [1932] 2 Ch. 180. 

807a. Accrued arrears of annuity — Payment of 
dividend in bankruptcy.] — A marriage having 
been dissolved by a decree absolute in 1925, 
the wife remarried shortly afterwards. Im- 
mediately before the mmarriage the former 
husband executed a settlement on his former 
wife in consideration of her release of any 
claim to alimony or maintenance from him. 
By the settlement the husband covenanted 
with his former wife as a* separate cove- 
nant -with the trustees to pay her, during 
their joint lives, an annuity of such an 
amount os after deduction of income tax 
would yield the clear sum of £3,000 a ye^ 
for her separate use without power of antici- 
pation whilst under coverture. In 1929 the 
former husband was adjudicated bkpt. 
Pltfs., as trustees of the settlement, & deft., 
the former wife, jointly proved in the bkpey. 
for A large sum made up of several items, of 
which £41,723 represented the capital value 
of the aijpuity of £3,000. The proof wa^ 


admitted, & in Dec. 1931, a dividend of 
6rf. in the pound was paid to pltfs. This 
amounted to £2,322, of which £1 ,043 Od. 
was the proportion attributable to the 
annuity. On a summons taken out by pltfs. 
- to determine the question whether they 
ought to pay to deft, the dividend so far as 
it was attributable to the annuity, notwith- 
standing the restraint upon anticipation, or 
whether they ought to invest the same, as 
being capital, in purchasing an annuity for 
the life of deft. : — Held : the trustees could 
properly pay the whole dividend to deft. 

Re Horne’s Setti.ement, Coutt.^ v. 

DusMErr de Smours (Duche.ssa), [103y 2 Lh . 

^ 180 ; 101 L. J. Ch. 359 ; 147 L. T. 492. 

t09. Add. Annotaiion : — Refd. Sutherland v. Ger- 
man Property Administrator (IdSo), idu 
T. 47. , 

!15. Add. Annotation Apid. Bo Home 8 Settle- 
meat, Coutts & Co. t;. Duchessa Dusmet de 

SmouM, [1932] 2 Oh. 380. 

;27. Add. Annotation ; — Reid. Be Landau, Lx p. 
Trustee, [1934] Cli. 549. 

in A Add Citations : — revsd. std» nom. PubiJO 
Tbusteb Wolf. [1923} A. 0. 644 ; 92 
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L, J. Ch. 620 ; 129 L. T.-TSS ; S0«, U B. 
663 } 67 Sol. Jo. 637, H, L. 

905. Add* Annotation : — ApM. Townshend v, Cliild 
(1032), 48 T, L. B. 675. 

978. Add, Annotcdion : — Retd, MacCarthy v, Agard, 
[1933] 2 K, B, 417, 

986. Add, Annotation : — Generally, Refd. Oapron 
V. Capron, [1927] P. 243. 

1007. Add, Annotation : — Retd. Bosworthiok v, 
Bosworthick, [1926] P. 159. 

1036. Add, Annotation : — Refd. Be Alington & 
L. C. C.’s Contract. [1927] 2 Ch, 263. 

1058a. Cause of action arising before marriage 

— Liability for costs arising after marriage.] — 

A widow commenced an action against a pro- 
fessional man, from whom she claimed 
damages for alleged negligence. Before the 
trial of the action she remarried. At the 
trial judgment was giveA for deft, with 
costs : — Reid : (1) the liability to pay costs 
was one wholly arising at a date when pltf. 
was a married woman, & was therefore pay- 
able out of her separate estate & not other- 
wise ; (2) there was jurisdiction under 

Married Women^s Property Act, 1893 (c. 63), 
s. 2, to order & enforce the payment of costs 


oxit of that separate estate whether eubjpci 
to a restraint on anticipation or not ; (3) yudt 
an order ought to be made having regard to 
the oircumstanoes in which the action liad 
been commenced prosecuted# — T own- 
SBWND V, OHiIiO, [1933] 1 K, B. 181 ; 102 
h, J, K, B, 6SS ; 1 47 L, T, 278 ; 48 T. L, B. 675. 


1054. Add. Annotation: — A$ to (1) Consd. Town- 
shend V, Cliild (1932), 48 T. L. R. 576. 

1067. Add, Annotation : — ^Refd. Townshend v. 
Child (1932), 48 T. L. R. 676. 

1063. Add, Annotation : — Consd. Townshend v, 
OhUd (1932), 48 T. L. R. 676. 

1066. Add. Annotation : — Consd. Townshend v. 

Child (1932), 48 T. L. R. 676. 

1067* Add, Annotation : — Consd. Townshend v. 

ChUd (1932), 48 T. L. R. 575. 

1079. Add. Annotation : — Refd. Townshend v, 
ChUd (1032), 48 T. L. R. 676. 


1097. Add. Annotation Refd, R. v. Minister of 
Health, Ex p, ViUiers, [1986] 1 All E. R. 817. 
1106. Add, Ann(ftation : — Apld. Re Mathieson, 
[1927] 1 Ch. 283. 

1162. Add, Annotation Refd* Re Lloyds Bank, 
JAd., Bomze & Lederman v, Bomze, [1931] 1 
Ch. 289. 


PART VI, SECT. 1, SUB-SECT. 6.— 
B. (a) i. 

9111. A ssionrMnt inoperative — Trans- 
fer to pay htL8t}and*8 debt<i .] — UODIUOUJB 
V. Dostie & VAcnoN, [1927] 4 D. L. R. 
1139 : [1927] 8. C. R. 5C3.— CAN. 

PART VI. SECT, 1, SUB-SECT. 6.— 
C, (a). 

961 V. .1 — Union Bank 

V. Benedict, [1925] 4 D. L. R. 1057. — 

CAN. 

PART VI. SECT. 3, SUB-SECT. 1. 

d i. iVo< on co'fiveynnce of 

equitable estate. \ — Adams v. Loomis 
(1875), 22 Gr, 99.— CAN. 

e i. .] — HAiiTLEr v. Mat- 

cock (1897), 28 O. \i. 508.— CAN. 

Ic i. ,] — Elliott v. Brown 

(1884), 11 A, K. 228.— CAN. 

k ii. Sale ae spitister-^onvey- 

ance not impeachable, on ground of non- 
complia7i.ee vrith statutory formalities .] — 
Graham r. MENCirj.Y (18(59), 16 Gr. 
6(!1.— CAN. 

80 . Pledge of wife^s shares as security 
for huslmiul — Absence of independent 
advice— Onus of proof of duress ,] — 
In an action by a mariied woman 
aprainet a bank to set aside, on the 
srronnd of the undue Influence of her 
husband & of misrepresentation, a 
ffuarantee (with plodpro of securities) 
given by her for the indebtedness of a 
CO. in which her husband was the 
principal shareholder, there is not an 
onus upon the bank to prove that she 
had Independent advice ; in the 
absence of substantive proof of the 
undue Influence (partiouJars of which 
should bo pleaded) the action falls so 
far os It is baaea upon that grround. — 
Mackenzie v- Royal Bank of 
Canada, (d934l A. 0. 468; 103 L. J. 
P. C. 81 ; 78 Sol. Jo. 471, P. C.—CAN. 

PART VI. SECT. 6. SUB-SECT. 1. 

1190 i. Purchase out of tirife's income 
■—Land conveyed in ovm name, — PesuU- 
ing tn78t.]—A resulting: trust held to 
nave arisen In favour of a wife whose 
money, It was found, bad been used in 
the purchase of land the title tn which 
was taken in the name of her husband. 
— MoRRifl V. Morris 8c French, [1931} 
3 W. W. R. 427.— CAN. 

0 L Conveyance by oMsband alone — 
Eayiecf.]— W allis v. Burton (1866), 
5 Gr* 362.— CAN. ^ 


o ii. .] — Held ; an effectual 

transfer of his marital rights In the 
land conveyed. — Allan v. Leves- 
00NTE,(1857), 15 U. C. U. 9.— CAN. 

0 iii. .}— Held : a deed of 

executed by a Burmese Buddhist 

husband without hie wife’s consent of 
part of the Joint property of the 
marriage is wholly void & conveys no 
title to the donee In respect of the 
property which it purports to convey, — 
U. Po. tJ. u. Matok Gyi (1929), I. L. U. 

7 Ran, 374.— IND. 

•1. Property used dt maintained by 
husband — No presumption of gift by 
wife.] — Calhoun v. Reid (Sask.), 
[1927] 4 D. L. R. 808 ; [1927] 3 

W, W. R. 429.— CAN. 

1 i. .1 — 'Semple v. Sharp, 

[1927 J 1 W. W. R. 9(15 ; 21 Sask. L. H. 
435.— CAN. 

1 ii. Wife not examined — 

Certificate of examinmion fraudulently 
signed.] — Title set aside, subject to 
the rights of an Innocent purchaser 
from the transferee to obtain the land 
on the terms of his agreement with the 
transferee. — F bostad v. Libek, [19271 

3 D, L. R. 916 ; [1927] 2 W. W. R. 
550 ; 21 Sask. L. R. 603.— CAN. 

1 lu. The fact that the 

husband makes hi a home on certain 
land, in which he & another have each 
a one -half interest, brings it within 
Homesteads Act, 1915 (c. 29). — 

McUougall V. McDodoall, [1919] 2^ 
W. W. R, 637 ; 12 Sask. L. R. 289.— 
CAN. 

I Iv. ,1 — After a homestead 

under Homesteads Act has creased to 
be such owing to its oermanent 
abandonment as a place of residence 
the wife has no statue under said Act 
to oppose the validity of an assignment# 
of the land ex^uted by her husband 
prior to said daw, although the assign- 
ment was not executed, as the Act 
requires it to be, by her ; & her buBbaud 
is in no better position in tills respect 
than she is.— D ouglas v. Addib, [1928] 

4 D. L, R, 1 67 : M 928J 3 W. W. H. 37 ; 
affd,, [1929] 2 D. L. R. <01 • X W. W. K. 
CIO ; 23 S. L. R. 40.3.— CAN. 

1 V. Order dispensing vnth con- 

sent of wife to disposition — When granted 
under Doioer Act.] — Where a nusband 
had refused, without lawful reason 
therefor, to live with his wife or sup- 
port her & his treatment of her was 
found to have conduced to her adultery. 

8 


it was held that it would not bo “ fair 
& reasonable under the circumstances,” 
to grant an order under Dower Act, 
H. 8. A. 1922, c. 135, s. 8, dispensing 
with her consent to his disposition of 
his homestead within said Act. Under 
Dower Act, s. 3, as it now stands a 
disposition of the homestead by the 
husband without the wife’s consent, 
when there is no order dispensing 
with It, is obsolutoly null & void, 8c 
not so merely as it affects the wife’s 
Interest therein. — He Miller, {19291 
1 D. L. R. 147 ; [1928J 3 W. W. R. 
643.— CAN. 

1 vi. Action by wife io set aside 

agreement for sale frf/ h^isband.] — Baker 
u. Baker, [1932] 3 W. W. R. 375 ; 40 
Man. L. R. 631.— CAN. 

1 vji. jVo consent by wife — Con- 

veyance of joint property — Void .] — 
Schmidt v. Miller, [1934] 2 W. W. R. 
693 ; 4 D. L. R. 98 ; 42 Man. L. R. 
340.— CAN. 

1 viii. Acknowledgment — T47iO 

may take.] — Hdd, : that whore the 
wife’s acknowledgment tu a document 
to which sent. 3 (1) of Homesteads 
Act, R. S. B., 1930, applies is taken by 
the person who prepared the docni- 
ment the effect is the same as if no 
acknowledgment were taken at all & 
08 If the wife wore not a party to the 
transaction ; & it follows, under sect, tl 
of said Act, that she is entitled to have 
ii sot aside & cancelled. ■ The husband 
is not a necessary party to the action 
lirought by her for said puiposo. -- 
WiLGUZKI & WlLGTTZKI V. MiAZQA, 
[1936] 1 W. W. R. 21.— CAN. 

n I, Hestdence condition 

precedent.] — Pendleton a. Pendle- 
ton, [1927] 2 W. W. Ii. 720 ; 21 Sask. 
L. R. 579.— CAN. 

o I. SigncUure of wife — When 

dispensed urith.]— A hkin v. ASKIN, 
[1929] 4 D. L. R. 1068 ; 1 W. W. R. 
663 ; 23 S. L. R. 631.-- CAN. 

o ii. .] — ^Whero a 

wife is living apart from her husband, 
pursuant to the terms of a separation 
agreement, which does not provide 
that she shall be disentitled to alimony, 
& in which there is nothing In the 
nature pf a release or an agreement for 
the release of dower, it cannot be said 
that she is so living ” under such 
circumstances as disentitle her to 
alimony ” ; & an order dispensing 

with her signature, for the purpose of 
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1208. Add. Citation 8 W, R. 333. 

1211. Ad^. Annotation 4fi to (1) Consd. Cousins 
V. Sun Life Assurance Society** [19331 Cb. 
126. 

1220. Add. Annotation : — Refd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

1228a. Necessity lor survivorship ol wife.]— 

In the year 1876 a husband during the life- 
time of his wife took out a policy on bis life 
with an assurance co., whereby, after a 
recital that the assured “ for the benefit of 
his wife in pursuance of Married Women’s 
Property Act, 1870 (c. 93), had proposed to 
the CO. to effect an assurance on his own life 
for £500, in consideration of the payment 
of the premiums during the life of the 
assured, the co. covenanted that the property 
of the CO, should be liable to pay to the exors. 
administrators &. assigns of the assured the 
sum of £500. In 1918 the wife died, in 
1929 the husband died without having 
married again. In 1891 the husband was 
adjudicated bkpt. & obtained his dischargi 
as from Apr. 14, IS99 Held : upon th 
true construction of the policy & Married 
Women’s Property Act, 1870 (c. 93), s. 10, 
the interest in the policy moneys vested in 
the husband & upon his adjudica/tion in the 
trustee in his bankruptcy subject to th 
trust in favour of his wife which enured for 
her benefit only if she survived her husband , 
with the result thai^ as she died before her 
husband & before the fund feU into posses- 
sion, the policy moneys belonged & were 
payable to the trustee in bkpey. 

Semble : Married Women’s Property Act, 
1870 (c. 93), s. 10, does Hot enable a husband 
to confer the benefit of the policy upon any 
wife who does not by sur^uving him become 
his widow. — Re Collier. [1930] 2 Ch. 37 ; 
143 L. T. 329 ; svb nom. Re Collier, Ex p, 
Coijuer’s Exors., 99 L. J, Ch. 241 ; [1929] 
B. & C. R. 173. 

Annotation Dbtd. CouaiiiB V, Sun Life ABSurance Society, 
[]933] Ch. 12C. 


1224. Add. Annotation Consd. Be Gladitsfi, 
Ouaiunty Executor ^ Trustee Co. v. 

[1937] 3 All E. R. 173. 

1225. Add. Annotation : — Apld. Re Fleetwood’s 
Policy, [1926] Ch. 48. 

1226. Add. Annotaiiona : — Consd. Re Pitts, Oox v, 
Kilshy, [1931] i Ch. 546 ; Reid. Royal 
Exchange Assce. Hope, [1928] Ch. 179 ; Re 
Collier, [1930] 2 Cb. 37 ; Cousins v. Bun Life 
Assurance Sotaety, [1933] Ch. 126; Ee Sigs- 
worth, Bedford v. Bedford, [1935] Ch. 89; 
Beresford c. i{oyal Insurance Co., [1937] 2 
K. B. 197. 

1226a. If living at his death — Cash value 

ot policy sought to be taken by insured during 
life.] — A husband took out an insurance 
policy for £500 on Ills life, A by the terms of 
tlie policy tlie co. agreed to pay that sum to 
insured’s wife, if she were living at his death, 
or in the event of her prior death to pay it 
to insured’s exors., administrators & assigns. 
Tlie policy contained a proviso that, if at the 
end of twmty years iiuuired was still living, 
he should have the right to exercise any of 
six speciiied options. Insured being then 
still living, he exercised an oi)tioii to receive 
the entire cash value of the policy with its 
share of accumulated profits & to discontinue 
the policy. A sum of £288 ihtis became 
payable. The co. were^ unwilling to pay over 
this sum except on the joint receipt of the 
husband A v^dfo, A ultimately paid it into ct. : 
— Held : (1) the pjolicy came within sect. 11 
of the above Act, created a trust in favour 
of the wife in certain events ; (2) insured 
must be taken to have exercised the option 
for the benefit of the trust ; (3) unless the 
husband & wife came to an agreement, the 
fund must be accumulated in ct. until it 
could be ascertained by the death of either 
party who was entitled to it. — Re Fleet- 
wood’s Policy, [1926] Ch. 48 ; 95 L. J. Ch. 
195 ; 135 L. T. 374. 

Annotations : — Consd. Cousins v. Bun Life Assura-nce Society* 
[19331 Cb. 129; Re Clarfitz, Cuaranty Executor 6^ 
Trustee Co. v. Giaditz, [1937] 3 All E. II. 173. 


Iwaniiig her dower, to a deed of con- 
veyance of land of the husband will 
not be made under sect. 13 of Dower 
Act, R. S. O., 1927 . — Rc D.vvinaoN, 
[1930] 2 D. L. R. 81 ; 65 0. L. R. 19. 
—CAN. 

0 Uj. — Renewul of Irnse of 

homestead.] — Under the Homesteads 
Act, 11.8.8., 1030, which provides that 
“ homestead ’* shall also “ include any 
property which has be(Mi such a home- 
stead at any time,” & that every 
trarjafer, etc., of an Interest in a home- 
stead shall be signed by the owner’s 
wife, If any, the signature of the wife la 
required to a renewal of a letise of a 
homestead although they had tiot 
realdod on the bomostead since the 
making of the original lease. — A upookn 

V. AUPOOUN & Pelsma, [1935] 1 

w. w. R. 717 ; on appeal. [1935] 2 

W. W. R. 302; 5 F. L. J. (Can.), 37.— 
CAN. 

PART VL SECT. 8, SUB-SECT. 2.— A. 

ei, Separate estate.] — The in- 

terest of a wife in a policy ellected by 
her husband on bis own life, & whicn 
has been declared by him to be for 
her benefit, ie her separate estat-o, 
& may, In her htiaband’e lifetime, be 
assigned by her. — G rahaai v. Canada 

LiFK AflStTRANOK CO., PHOOTOR V. 

Qrajeiam (1894), 24 0. R, 607.— CAN. 

PART VI, SECT. 8, SUB-SECT. 2.— B. 
nl. Bankruptcy of 


husband.] — S. efiectod an insurance 
on Ills own life in favour of hia wife 
under Married Women ’e Policies of 
Assurance ^Scotland) Act, 1880. S.’s 
estatos were afterwards sequestrated : 
— HeM : the policy vested in bki>t. os 
tnifltee for his wife, & It formed no 
part of his estate & was not liable to 
the diligence of his ci'editors. — Stew art 
r. Hodue (1901), 8 S. L.T. 43(>. -“ SCOT. 

n H. .] — Money due under 

a policy of insurance payable to the 
wife of the insured after his death forms 
part of the estate of the insured. No 
trust is created In favour of the \v1fe 
by a life policy expressed to be for the 
l)enefit of the wife of the assured. — 
Krishna Lal Sadhu v . Pramila Bala 
Dasi (1928), I. L. R. 65 Caic. 1315.— 
IND. 


n lii. .1 — A husband in- 

red his life for £2,000 payable on his 
ath. The policy stated : *' This 

licy is for the benefit of M.T.Th, the 
fo of the aasurod *’ : — Held : the trust 
created In favour of the wife in 
ptuo of Married Women’s Property 
;t, 1916, 8, 14 (2), was one which im- 
sdlately & unconditionally conferred 
i her the entire bendicial interest In 
0 policy. Therefore, on the death 
the husband the ^ 

•t dutiable 


taiiiing trusts & dispositions to take 
effect after his death.— Ac Reynolds. 
HurNOLDS V . Victoria Comr. of 
Taxes, [19311 V. fi. R. 251; Argus 

L. R. 231.— AUS. 


n iv. Whether assionable .] — A 

policy of assurance was effected by 
a husband for the benefit of liis wife 
under Married Women’s Policies of 
Assurance (BcoUand) Act, 1880. There 
was competition between the wido\t &■ 
an assignee claiming under an assiguu' 
tiou which bore to have been ext'cuteo 
with the consent & coiieurren' e of ff'-o 
witQ Heltl : the wife bad no i>ov\<'r 
bo discharge the trust in hei fnvour 
created by the policy- -Sc fbe m^iueiiee 
CO. ought to have known UnP inc ocea 
was one W'bieh <bo sponse-s 
abled from 

{*jO. V. Donald (1901), 9 b. h. 1. 200. 

SCOT. 

ol. [V/iaf aiW'unts /oJ~A llh 

insiirniK-e P'>be> , in the 
“to vviioni payable oontniind the 
mllouing uords, vi/. “ Uic . or 

his wife if be prt-deccases her 
IJrLJ ’ the said words exi*rcs9 on tb(- 
flco of the poUvy that the same is for 
[he benefit of bis wife. & as such it 
enures & is deemed to be a trust for 
the benefit of the wife within sect. 6 
of Married Women s Property(Act II. 

of 1874 ).— Abhiramavalli tJ. Madras 
official Trustees (1932), I. L. R, 
56 Mod. 171— IND., 
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1226b. Death ot wile In husband’s life- 

time.] — Where a husband has insured his 
life -under the provisions of the Married 
Women’s Property Act, 1882 (c. 76), for the 
benefit of liis wife, & she dies in his lifetime, 
the policy & the surrendlBr value become the 
property of the wife’s legal personal repre* 
sentatives, & the husband has no claim to 
them. — Cousins v. Sun Life Assurance 
Society, [1933] Ch. 120 ; 102 L. J. Ch. 114 ; 
148 L. T. 101 ; 49 T. L. K. 12, C. A, 

Annotation He Smith, Bliharn v. Smith, 11937] 3 

All E. R. 472. 

1226c. Lien of husband for premiums 

paid.] — A husband took out a policy of life 
assurance for £1,000 "payable after ten years 
or upon his earlier death & expressed to be for 
tlte benefit of his wife, therein named, under 
Married Women’s Property Act, 1882 (c. 75). 
Two years later, & before the policy possessed 
any surrender value, the wife died. The 
husband kept the policy on foot, paying the 
premiums, until it matured, when the inst- 
ance CO. paid the policy moneys into a deposit | 
account in the joint names of the husband & 
another as personal representatives of the 
deceased wife. The husband having died, 
his widow, as his administratrix, claimed a 
lien on the policj'" moneys for the amount of 
the premiums paid after his first wife’s 
death : — Held : while the policy moneys 
belonged to the first wife’s estate, in accord- 
ance with the decision in Cousins v. Sun Life 
Assurance Society ^ [1933] Ch. 126, the estate 
of the husband was entitled to a lien thereon 
for the amount of the premiums paid by him 
since his first wife’s death, as t)eing money 
expended by him as a trustee to preserve 
property of a cestui que trust. — Re Smith’s 
Estate, Bilham v. Smith, [1037] Ch. 636; 
[1937] 3 All E. R. 472 ; 100 L. J. Ch. 377 ; 
157L.T.611; 63T.L. R.910; 81 Sol. Jo. 611. 

1227. Add. Annotations : — Apld. Re Collier, [1930J * 
2 Oh. 37. field. Cousins v. Sun Life Assur- 
ance Society, [1933] Ch. 126, 

1227a. Adopted child.] — A policy • 

effected by the assured under & by virtue of 
the Married W^omen’s Propeity Act, 1882 
(c. 75), s. 11, was stated to be for the benefit 
of the wife of the assured, & if she were dead 
at the time the policy moneys became pay- 
a])le then for his daughter, naming her, & if 


both of them were then dead for the exolPs., 
administrators or assigns of th^ assured. 
The df/Ughter was an adopted child, & there 
had bete no legal adoption under Adoption 
of Childi‘en Act^ 1926 (c. 29) : — Held : 

( 1 ) there was no effective trust lor the adopted 
child by virtue of Married Women’s Property 
Act, 1882 (c. 76<^ s. 11, & the infant was 
outside the scope of that sect. ; (2) the 

adopted child had no legal right to claim the 
policy moneys Irom the insurance co. The 
only persons who had »uch a right were the 
assured & his wife, who could surrender the 
policy or otherwise deal witli it without 
reference to the infant . — Re Clay's PoLidV 
OP Assurance, Clay v. Earnshaw, [1937] 
2 All E. R. 548. 

1228. Add. Ciiaiion 96 L. J. Ch. 24. 

1228a. Accident polity.] — A j)olicy of 

insurance provided for the payment of certain 
specified sums by the underwriters on death 
on disablement of the assured, caused I5y 
accident.^ It contained a memorandum stat- 
ing tliat it was understood & agreed that all 
claims thereunder should be payable to his 
wife, “ if she is living at the happening of the 
event upon which the claim becomes payable, 
or if she is dead, then to the exors., adminis- 
trators assigns of the assui'ed.” The 
assured died as flie result of an accident 
within the x)olicy, his wife surviving him : — 
Held : (1 ) the policy was one effected by the 
assured on his own life within Married 
Whmen’s Property Act, 1882 (c. 75) ; (2) it 
was expressed to be for the benefit of his wife 
within the same sect. ; (3) accordingly, his 
wife was solely beneficially entitled to the 
moneys payable thereunder. — Re (tiaditz, 
OuARANTY Executor & Trustee Co., Ltd. 
V. Gladitz, [1937] Ch. 588 ; [1937] 3 All 
E. R. 173 ; 106 Ti. ,T. Ch. 254 ; 167 L. T. 103 : 
53 T. L. R. 857 ; 81 Sol. Jo. 527. 

1233a. Number of trustees — Fund to be retained for 
Infants — Single trustee not appointed.] — Re 
Howson’s Policy Trusts, [1886] W. N. 213. 

1234. Add. Annotations : — Held. Royal Exchange 
Assco. V, Hope, [1928] Ch. 179 ; Smith v. 
Wood (1928), 139 L. T. 250; Re ^Smith, 
Bilham Smith, [1937] 3 AU E. R. 472. 

1802. In second paragraph few “ on which ” i‘ead 
or child.” 


PART VI. SECT. 8, SUB-SECT. 4. 

ap. Pledge by wife to secure advances 
for joint support — Account .] — Securities 
pjeagred by a wife as collateral for 
advances to the husband for their 
joint support will not entitled her to 
an acootuiling by the creditor. — ^P ipkb 
V. Untbuzagt, [14^7] 2 J>. L. R. 318; 
51 B. 0. R. 379,*-CAN. ^ 

PART VI. SECT. 9, SUB-SECT. 1.— A. 

t 1, -.1 — Whitbh»ad t. 

V <1887). 14 O. R. 621.— 

CAN. 

t 11, .] — beIiL V . Belt,, 

[1928] 2 D. L. R. 811.— CAN. 

PART VI. SECT. 9, SUB-SECT. 2.— 
A. (a). 

1802 V. — .)— -Pltf., d©ft.»s 

husband, became entitled to a con- 
veyance of oertaln land vested in 
■olr. By pltf.'s direction the solr. 
conveyed the land to deft. The ooiv 
veyance was dated Apr. 9, 1920, & 
was not reffistered Tmtil the following 
Dec. Until regtstration the deed had 


not been deltverod, & deft had been 
told nothing about It : — IJeid : though 
the prcsumptfba of advancement may 
bo rebutted by evidence of actual 
Intention, there was cogent ovldenoe of 
pltf. having djtimatoly made up his 
mind that his wife should have the 
property. — H arkinotpn e. Harjuno- 
TOjf, 139251 2 D. L. R. 849 : 56 O. L. R. 
568.— CAN. 

1802 vl. .) — De Bury e. 

De Bury (1903). 30 N. B. U. 37 ; 22 
0. L. T.184.r~OAN. 

1802 vU. ChalloNeb 

r. Ohalloner, [1930] 4 D. L. R, 18. — 
CAN. 

1302 vili. -.] — Expenditures 

made by a husband in ptirchaslng 
property in the name of his wlfe^aor 
Hn improving*, her property, must 
primd fade be considered as gifts to 
the ^vife, but this fjresumpUon may be 
rebutted by evidence ; & this evidence 
mgy consist oT the surrounding & 
accompanying circumitanoes. Sc of 
parol testimony. Or she may create 
a trust in his favour after the property 


has become here. — Beemer v. Brown - 
HxnOE* [1934] 1 W. W. R. 545.— CAN. 

1302 ix. .] — A presumption 

of advancement 60*1608 on conveyjinoo 
of land to a wife by a husband. — 
Hyman v. Hyman, 11934] 4 D. L. R. 
532.— CAN. 

Subsequent dcM of gift by 

, . . —Pltf,, who was the former wife 
of deft. & the rogisteicd owner of a 
jiroperty known as the O. Hotel, sued 
to have a caveat registered by him 
discharged, on the ground that ho bad 
no <latcrefit In the property. The 
caveat was bused upon the following 
document ^ “ 1 hereby- ogi*oe* to give 
D. half of the property known as the 
a. Hotel, & to give him half the rout 
of the same from the present date, Sc 
ho agrees to pay half of all debts against 
the above property up to date for the 
said half Interest.’* Tlic land had been 
^purchased In 1902 by deft. In the nttne 
of pltf., his then wife. Upon that 
purchase & the onstotfon & enulpmont 
of the hotel building ho applied the 
proceeds of the sale of two quarter 
sections, one of which was In his name 
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as the moneys were therefore the prcfperty of 
the husband, the wife’s creditoi^ could not 


1306, Add. Annotation : — Retd. Harrods, Xtd. v. 
Tester, [1937] 2 AU E. R. 236. - 

1311a. *1 — :A l&usbitnd opened a banldng 

account in his wife’s name, all paymenm 
into the account being made by the husband. 
The ac^unt was used for domestic other 
purposes. The wife always asked her hus- 
band’s consent before she drew on the account 
& she had given the bank a mandate to allow 
her husband to draw on the account. Judg- 
^ ment creditors of the wife spught to garpishee 
* the account : — Held : on ihe facts there was 
a resulting trust in favour of the husband & 


garnishee the account, although it was' in 
her name. — K aiiuods, IjTD. r. Tkster, [1937] 
2 All E. R. 2m ; 167 L. Tj 7 ; 81 Sol. Jo. 
376, C. A. 

1318. Add. Annoiniion : — Refd. Harrods, Ltd. v. 
Tester, [1937] 2 iWl K. R. 230. 

1836. Add. Annotation :~--netd. Harrods, Ltd. v. 
Tester, [1937] ,2 Ail E. R. 236. 

1339. Add. Annotation : — As to (2) Refd. DodwOtth 
V. Dale, [1936] 2 All E. R. 140. 


& the other In hers. They ran the 
hotel business together, until 1005, ho 
acting as Ifnanager, she as cook & houHO- 
keeper. Haring agreed to separate, 
they sold the furniture, & leased the 
hotel, St borrowed money on mtgo. to 
help pay off the floating liabilities. 
The hasband signed the mtgo. os a 
joint covenantor, & the lease as a 
oonsontlng party. Before leaving her 
he asked her to sign the memorandum 
above sot out which she did without 
demur : — Held : an express trust 
exlst/Od in favour of deft, for one half 
of the estate in question. — Reynolds 
V. BErrso>r, [1931} 1 W. W. R. 793 : 2 
D. h. R. 760 ; 39 Man. L. R. 411.— 
CAN. 

1306 I. A 8 between Unhand 

cCr wife — NotfhiOuitanding intention to 
defrmtd creditors .] — Tn Mar. 1931, 
applt., Who W’as registered as the 
owner of an “ K.” motor car, signed an 
application under Motor Vehicles Act 
requesting cancellation of his registra- 
tion as he had disposed of the car to 
reap, his wife ; the wife signed a form 
stating she bad acquired the car from 
applt. In Aug. 1031, the “ E.” car, 
by arrangements to which applt. was 
a party, wtia traded in for a ** N.” car, 
applt. paying a deposit & also the 
balanco of the price, after allowing for 
the value of the “ E,” The prescribed 
documents showing that the ** N.” car 
had been disposed of to & acquired by 
the v^ifo, were signed by the vendor Sc 
tho-wife. The car w as kept in a garage 
at the matrimonial home, to which 
both husJtMUifl ^ had keys, but the 
Wife, althou^ able to drive, did not 
drive the ** N.” car. Thei*e was evl- 
denco to show that applt. put the car 
Into the wife’s name to avoid financial 
liabilities In case of accident, as a 
safeguard against creditors. It Is an 
offence under Motor Vehicles Act to 
make a false statement In an applica- 
tion & by that Act a certificate relating 
to the ownership of a car is primd facie 
evidence of the truth of its contents. 
In proooodingB by applt. to establish 
Ilia ownership & right to possession : — 
Held : the evidence disclosed a pur- 
chase by applt. in the name of resp. ; 
the presumption was that of a gift by 
applt. to resp, ; therefore, the 
oovinous arrangement alleged by applt. 
could not bo permitted to rebut the 
presumption of ownership, which arose 
from the acts of the parties as well as 
under the Statute. — MUbman v. Mds- 


Man, [10331 S. A. S. R. 327.— AUS. 

1809 11. .] — A^gift is presumed 

whore moneys of the Imsband are 
deposited by the wife, with his know- 
ledge, In her solo name. — He Nortthaoe, 
[19361 2 B. L. R. 78 ; 10 M. P. R. 
248 ; 6 P. L. J. (Can.) 245. — CAN. 


8m. Grain sfpek on land conveyed 
to wife .] — A husband conveyed to his 
wife half of a quarter section of land. 
Husband Sc wife lived together on, & 
farmed, the quarter section, & the 
husband worked on the farm after the 
transten *ln the same way os beloi*e : 
—Reid / the husband, was the owner 
of grain grown on, fe.-animaw si^ate 
on, the quarter lection. — National 


Trust Co. Holowaychuk. [19251 
3 W. W. R. 382.— CAN. 


sn. Purchase in husband* s name — 
Subsequent iransf-^r to urife — Failure o1 
consiaeraUon .] — Husband & wife pur- 
chased a house in Oct. 1920. The 
houpe was in pltf.’s name until Jan. 
1922, when it was trujisforrod to the 
wife. In Jan. 1924, the husband was 
oje<*ted from the hous^ & be brought 
action against the wife for a declaration 
that his wife held the house as ti'ustee 
for him. On the trial the husband 
stated that, when bo made the con- 
veyance to his wife ho did so on her 
undei’takiug that the members of her 
family would vacate the house, & 
this was never carried out : — l\eld : 
Tpltf. could not euccood, as the only 
claim ho could set up would be that 
ho had made a conyeyanoc for a cou- 
sldoration that had failed, & his action 
would be either for specific performance 
or damages. — Body* v. Body (1924), 
34 B. O. li. .315.— CAN. 


so. Conveyance by husband vdthout 
consideration — IJ ushand solvent — Cer- 
tificate of title issued to unfe .] — -Where 
land was transferred, as a gift, to 
a married woman by her luisband, 
during the time that Married Woman’s 
Act, R. S. M. 1892, o. 95, was in 
force, the husband being then solvent, 
& a certificate of title therefor issued 
In her name under Manitoba Real 
Property Act : — Held : the benoflciai, 
as well as the legal, interost in the 
land vested ^In her for her sepanito 
use, & neither the land nor its proceeds 
coyld be taken in execution for debts 
of the husband subsequently incurred, 
notwithsttindlng Married Woman’s 
Act, B. 2, respecting property received 
by a mariied woman from her husband 
during coverture. — Fraser r. Dougilas 
(1908). 40 S. C. R. 384.— CAN. 


PART VI. SECT. 9. SUB-SECT. 2.— 
A. (b). 

1337 ill. .1— The deposit 

by a Hindu of his own money in a bonk 
In the joint names of himself & wife, 
& on the terms that It is to be payable 
to eltheap or the survivor, does not on 
his death constitute a gift by blm to 
his wife there being in India no 
presumption of an Intended advance- 
ment in favour of a wife. — Guban 
Ditta V. Ram Ditta (1928), 55 L. R. 
Ind. App. 235.— IND. 

m i. .1 — Held ; to raise a pre- 
sumption of joint tenancy. — Mathewb 
V. ISfATxoNAL Trust Go. (Out.), [19251 
4 D. L. R. 774.— CAN. 


m ii. .] — D. deposited a sura of 

money In a bank to tno joint credit of 
himself & his wife, & they both signed 
a document authorising the bank to 
pay all moneys at the credit of the, 
account to either of them, & in the 
case of the death of either to pay the 
same to the survivor. After D. s 
death, his ^dow became Insane & was 
confined in a public hospital. Money 
was paid by ihe bank to 
Trustee. Having bwn eeaUfifed to 
sanity the widow redepositod in the 
bank what wa* loft ot the money to 
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the joint credit of herself & two 
relatives ; — Held the money origin- 
ally deposited belonged to D. 3c was 
placed to the credit of himself & wife 
08 a means of conveniently managing 
the affairs of himself & his family ; &, 
therefore, the presumption in favour 
of the right of his wife to what remained 
of the fund on his death wfis rebutted. 
— Stadder V. Canadian Bank Com- 
MERCE. [19291 3 D. L. It. 651 ; 64 

O. L, R. C9.— CAN. 

m iii. .]-~Tho rule of English 

law that where a deposit is made in the 
joint names of husband & wife, a gift 
is to be presumed in favour of the wife, 
the gift being defeasible on the death 
of the wife in the lifetime of the 
husband, does not apply to India. In 
India the case Is governed by sect. 123 
of Transfer of Property Act, under 
which a gift of movable property must 
be eflectod either by a registered instru- 
ment or by delivery. — Paul v. Na- 
thaniel Copal Nath (1931), I. L. R. 
.73 AJl. 633,— IND. 

UY iv. .] — Money In a bank 

deposit account which bad been opened 
in the Joint names of deceased & his 
wife under an agreement with the hank 
signed by both of them, which pro- 
vided that the death of either should 
not affect the right of the survivor to 
withdraw moneys deposited therein, 
held te belong to the wife by virtue of 
her survivorship. — Robertson v. Bat- 
chelor (No. 2), [19361 3 W. W. R. 
292.— CAN. 


sp. Hanking account in Joint names.] 
— A wife & husband opened a joint 
account in a bai:^, & both signed a 
direction to the bank : “ All money 
which may bo deposited by us or cither 
of us to the account is our Joint pro- 
perty, but such money may be with- 
drawn by either one of us, or tbe 
survivor of us.” The money was all 
the husband’s, & was deposited te pay 
the expenses of the wife & her chJlu, 
during the husband’s absence, & to 
make payments In connection with his 
property : — Held : the wife was not 
oiitltied to half the money to the credit 
of the aocouat.— S outhuy v. Soitthby 
(1917), 40 O. I/. R. 429 ; 38 D. h. R. 
700.— CAN, 


Hight of wife as sunnvur.]- - 

See Nos. 1335-1338. 


sr. liebuttal of presumption.] — The 
presumption of gift arising 
deposit by a husband iu the jojnt 
Tia-TTiQH of his wife & himself may bo 
rebutted bv showing that it was a matter 

of oonvenfeneo.— M c^Lean v. Vessey, 
[1935] 4 D. L. K. 170; sub nmn. Re 
Vesbey% McLean v. Vessey, 10 
M P. R. iO J nom. Vksset v. 
Vessey, 5 F. L. J. ((’an,) 116. — CAN. 


PART VI. SECT. 9, SUB-SECT. 2.— 
A. (d). 

sw. Mon&y sent to wife to he saved.}— 
Money sent by a husband to hls^wdfe 
to l>e Bayed for their old age, beJ mgs 
to them equally, — Oabboll v. Oar- 
roll, [19371 2 n. L.J^. 314.— CAN, 



Cues 1888—14^ Enoush akd Empire 

1363. Annoiaiions : — As to (1) Refd. Lan- 

cashire Leans, Ltd, v. Black, [1934] 1 K. B. 
380. As to (8) Consd. Be Lloyds Baiik, Ltd., 
Bom 7 .e t?. Bomze (1930), 47 T, L. H. 83. 

1365^ Add, Ani^iaUon : — Rafd; Be Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 1 
Ch. 289. 

1369. Add, Annotation : — Refd, Be Lloyds Bank, 
Ltd., Bomze & Lederman v, Bomze, [1931] 

1 Ch. 289. 

1373. Add, Arikoiaiion : — Refd. Be Idoyds Bank, 


Digest Supplement. 

Ltd., Bomae & Lederman v. Bdmise, [losi i 
ich.';:. 

1378. Add, Annotation ReM. Be Lloyds Bank, 
Ltd., Bomze Sa Lederman v. Bomze, [1931 
1 Oh. 289. 

1394. Add. Annotation : — Consd. f^loyds Bank. 

Ltd,, Bomze & Lederman v, Bomze, [19311 
1 Ch. 289. 

i. Add. Annotation : — Consd. Townshend v. 
Child (1932), 48 T. L. R. 675. 


Part Vll.~ Liability for Ante-Nuptial Obligations of Wife. 

Sect. L~™LIABIUTY OF HUSBAND (p. 176.) 
noie. Law Kciform (Married Woirien & Tortfeasors) Act, 1935 (c, 30), s. 3. 


Part VI II. — Contracts of 

See, now., Law Reform (Married Women 
& Tortfeasors) Act, 1985 (c. .30), s. 1. 

1469. Add, Annotations: — Consd. ‘Green v. 
Weatherill, [1929] 2 Ch. 213. Apld. Town- 
ehend v, Child (1932), 48 T. L. R. 575.’ 
Consd, MacCarthy v, Agard, [1933] 2 K. B. 
417. 

1479. Add. Annotation : — ^Refd.^ Be Landau, Ex p. 
Trustee, [1934] Oh. 649. 

1489a. Settlement of Insurance policies on 

life of husband.] — By a post-nuptial settle- 
ment made in pursuance of ante-nuptial 
articles, certain policies of Insurance on the 
life of the husband were assigned to trustees 
upon trust to receive the money & pay the 


Wife during Coverture. 

income to the wife during her life for her 
separate use, independently of any future 
husband whom she might marry. There 
was no restraint on anticipation. During 
the life of her first husband the wife made 
promissory notes in favour of pltf., & pltf., 
the first husband being still alive, brought an 
action claiming a charge on the policies : — 
Held : the trust lor separate use did not 
arise till after the death of the husband, & 
as the contracts of a married woman can only 
be enforced against property which formed 
part of her separate estate at the date of the 
contract, the action could not be maintained. 
—King v. Lucas (1883), 23 Ch. D. 712, 713; 
53 L. J. Ch. 64 ; 49 L. T. 216 ; 31 W. R. 
904, O. A. 


PAHT VI, SECT. 9, SUB-SECT. 3.— 
A. (a). 


1363 I. Under standing 

iranttacti/m .) — Where a wife signed a 
quit-eJaim deed before a lawyer, 
transferring her half interest in the 
home to her husband, but she alleged 
that she thought they went to the 
lawyer solely to obtain a divorce, the 
deed was upheld in an action for can- 
cellation, there being no evidence that 
she did not know what she was doing, 
or of undue influence. — HjEATUoiiN v, 
Heatuorn (1932). 46 B. C. R. 413.— 
CAN. 

1870 f. Wife not indmendenlly ad- 
vised, — (hmraniee for Uu&hand.} — Want 
of Independent adylce standing alone 
Is Insufficient to Justify relief, but 
where there has been undue influence 
by the husband & knowledge of its 
exercise or facts frora which such 
knowledge should bo inferred, & the 
transaction is contrary to .the wife’s 
interests, a sufficient case haa been 
made out for the granting of relief. — 
Canadian Bank dF Commbboe v. 
Foreman (AltaA, 11926) 4 B. L. R. 
844 ; [1926] 3 W. W. R. 486: revsd. 
on the tacts, [1927] 2 0. L. R. 630; 
119271 3 W. W. R. 783; 22 Alta. L. R, 
443. CAN. 

1370 li. . .] — Bbadlev V. 

Imperial Batjk of Canada, [1926 
3^ D. h. R. 38 ; 68 O. h. R, 660,— CAN. 

1^70 4il. — Promisaory nofej—r 
Fbtbbs Sc Oo.jLtd. v. Stebve* (N. B.), 
£1927] 4 D. li. k. 1077.--OAN. 

1882 iv. ' — .1 — On an inter- 


pleader issue between an execution 
creditor & the wife of the debtor as to 
the ownership of a motor car, the wife 
& her husband testified that the car 
had been bought, with her money, 
which had come to her from the keeping 
of boarders & from the sale of her 
property. These moneys were all 
collected by the husband & left by 
the wife in his hands to use as he saw 
fit, & he placed them In his own account 
& used them indifferently with his 
own. He had never rendered her an 
account of them, nor had she ever 
called on him to do bo. They had lived 
together in amity since their marriage 
& h^ had mainti^ned her. The wife 
toatified that she had an arrangement 
with the husband imder which said 
moneys were to remain her property, 
btrt the circumstanees under which it 
was entered into were not disclosed. & 
its terms were Indefinite : — Hchi : the 
moneys in question had become the 
husband ’s by way of gift from his wife. 
— Peaben V. Black & Armstrong. 
[1928)3 D.L.R. 471; [1928] 2 W.W. R. 
98 ; 22 Saak. L. R. 602.— CAN. 

8Q. Presumption of undue influmce — 
Guarantee for huehand — Promiesory 
note — Transaction not explained .] — 
» Canadian Bank of Commerce v. 
Davtson, £1930) 1 D. L. R. 1003.— 
CAN. 

sr. ' — > .]— Cana- 

dian Bank or Commerce v. Davison, 
[1930] 4 D. L. R. 605,— CAN. 


PART VI. SECT. 9, SUB-SECT. 8.— 

A- iK 

ft. Funds of "'"' wife managed f>v 


12 .. 


husband.] — Where a husband is en- 
trusted by his wife yplth the manage- 
ment of her fimds out of which ho is 
to pay their expenses & make such 
investments as they from time to 
time agiee upon, the decision of the 
question whether the law implies a 
gift to tlio husband depends on the 
particular facts of the case. — Walker 
Roberts v. Silk, [19301 2 W. W. R. 
407 ; 4 D. L. R. 201 ; 43 B. C. R. 43.— 
CAN. 


PART VI. SECT. 9, SUB-SECT. 3.— 
B. (b) ii. 


1422 i. Joird earnings — InvtiBiment in 
realty in husband's name ..] — Kropiel- 
NICKI V. Kbopielnioki, [1936) 1 

W. W R. 249 ; 2 p. L. R. 100.— CAN. 


PART VI, SECT. 9, SUB-SECT. 4. 

Property purchased with 

man's money — 'Woman realising 
perty <£t appropriating proceeds 


lo account. {—St: 
36 B. C R. 163 


Eloi V. Eno (1925), 

-CAN. 


PART VII, SECT, 1, SUB-SECT. 1. 

*v. Married Women's Property Act 

. O.. 1927— EjSfecf.l— The i-epeal, 

r Married Women’s Property Act, 
. ft. O., 1927. of sect. 18 of the Act 
1 found In R. 8. O., 1914. had not the 
feet of reviving the husband h 
> mmon law liability for the ifiol^ 
is wife oontract»d before the ^mage. 
-Penny t>. il«29J 2 0. P- 

[3 ; 63 O. L. R. SlO.— CAN. 
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1491 ^ A woman, married since the pass- 

ing of Maanned Women*s Property Act, 1870 
(o, 03), . joined her husband in signing a joint 
several promissory note for money lent to 
him. The husband became bkpt, i 

her separate estate was liable for the amount 
due on the note, & it was not necessary to 
make any trustees for the wife parties to the 
action. — Davies v. Jenkins (1877), 6 Ch. D. 
728 ; 26 W. R. 260. 


Annoiations : — Retd. Flower v. Btdler (1880), 15 Oh. D. 665 * 
Pike V. Fltzffibbon (1880), 14 Ch. O. 837. 


1498. Add, Annotation: — Refd. Selby v, Atkins 
(1926), 136 L.T. 4,5. 

1576a. .]--8TONEt?. Walter (1649), O. Bridg. 

618 ; 124 E. R. 778. 


1656. Add, Annotation : — Refd. Dewe V. 

Snowdon v, Snowdon, [1928] P. 113. 

1664. Add. Annotation : — Refd. Kirk v, Eustace, ' 
[1937] 1 K. B. 278. 

1665. Add. Annotation : — Refd. Dewe V* DeWe, 

Snowdon v, Snowdon, [1928] P. 113. ‘ ^ 

1669. Add. Annotation : — Held. Dewe v, Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1680. Add. Annotation : — Refd. Dewe v, Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1717. Add. Allnotations Reid. Selby v. Atkins 
(1926), 135 L. T. 45; Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1732. Add. Annotations : — Refd. Selby v. Atkins 
(1926), 135 L. T. 45 ; Dewe v. Dewe, Snowdon 
V. Snowdon, [1928] P. 113. 


PART Vni. SECT. 1, SUB-SECT. 6. 

£ 1. . 1 — Held : a married 

woman, having aeparate real property, 
was not eutitlj^ to contract debts for 
its improvement so os to make herself 
liable individually, or jointly with her 
husband. — Wright v. Garden (1869), 
28 U. C. R. 609.— CAN. 

I i. .] — Doft., a married 

woman, married to her present husband 
inl877 orl878, carrying on business 
separate from him by farming one of 
her former husband’s farms, in 1883 
& 1884 contracted the debt sued on. 
She was entitled to dower in the lands 
of her first husband, who died in 1875, 
which were sold, realising a large sum, 
& also to her share in his personal 
estate, neither of which she had 
received '.—Held : the Act of 1884, 
47 Viet. c. 19 (O.), had not the efleot 
of repealing the prior Acts, A" it was 
not necessary to show that deft, had 
married or had acquii*ed aeparate estate 
since the Act of 1884 came into force ; 
it was sufficiently shown that she was 
possessed of separate estate, & that 
she Intended It should be bound. — 
HonKRTsoN V. Larocque (1889), 18 
0. H. 469.— CAN. 


«a. Wife^carrying cm separate ^^/s^n-esa 
— Signatures by udje at request of h unhand 
— lAahiliiy of unfe. ] — Where a married 
woman, in carrying on a business with 
the assistance of ber husband, signs 
everything that ho asks her to sign & 
asks no questions, she should bo hold 
rosponsiblo for her signature. In the 
absenoe of clear proof of undue 
influence, whether It turns out to be in 
her Interest or otherwise. — Watkins 
(J. 11.) Co. V. Nob»RT (Alta.), (19261 
1 D. L. R. 620 ; [1926] 1 W. W. R. 
166.— CAN. 

sb. Lease taken by urife — Liabilily 
of wife^For breach of lease.} — Held: 
the husband was not liable, although 
he lived in the promises for about two 
months prior to the time he & his 
family vacated it & twice paid the rent 
during that period.] — National 
Securitiks, Ltd. «j. Darling (Alto.). 
[1927] 1 W. W. R. 413.— CAN. 

so. Entered into in married name — 
No reference to husband . ) — The effect of 
Married Women’s Act, II. 8. A., 1922, 
r. 214, Is that a married woman has as 
full 8c complete freedom to bind herself 
by her own oontraots as a man has. 
A married woman who contracted for 
the purchase of goods in her own name, 
i.e. as Mrs. McDonald, udtbout 
inionuing the seller or without bis 
knowing that she was In fact acting 
as agent for her husband or that she 
had a husband, held personally liable. 
— REID-WKLCM FURNI'TtTRK CO, V. 
MacDonald, [19281 2 K. 608 ; 

1928] 1 W. iN. R. 789 ; 23 Alta. L. R. 

h?.— CAN. 

»du Contract to work by htis^nd <£: 
unfe—LiaMHiy to employer for chiM^ e 
keep^joint.]—Veft. engaged pltf. & 


her husband to work for him for wages 
^ their board, & It was a term of the 
bargain that deft, would he entitled to 
charge a certain rate per day for the 
board of the couple’s tliree childitm, 
although no specific promise to pay 
said amounts was made by either 
or her husband : — Held : considering 
the circumstances under which the 
bargain was made & the dealings 
between the parties as disclosed by the 
evidence, the liability to pay deft, for 
the board of the children was a joint 
one on the part of pltf. & her husband, 
8c, tlierefore, each of them w^as Iiai)lo 
for the whole cost of the keep of the 
children. — Forsberg v. Uolum, [1931] 
3 W. W. R. 612.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 1. 

1499 ii. .] — A. Hobreokkr, 

Ltd. V. Wilson (1932), 4 M. P. R. 
469.— CAN. 

1600 i. Supply of goods not 

necessaries .] — Authority may be given 
by implication that the husband 
intends the wife to take means to 
supply herself with necessaries, the 
implication being for the benefit of the 
wife & not of those who supply her 
It is only for what Is reasonably necos* 
jeary that the implied agency is, not 
for what the wife may see fit to order. 
— Robert Simpbon Co.. Ltd. <?. 
llUGGLES, [1930] 3 D. L. R. 174 ; 65 
O. L. R. 186.— CAN. 

PART VUl. SECT. 2. SUB-SECT. 4. 

1614 i. Wife acting under express 
authority not disclosed — LidInlUi/ of 
husband.] — Foulds v. Curtklett 
(1871), 21 C. P. 368.— CAN. 


SiMPKON (lU)BERT) & ( ^J. V. GODHON, 
[1937] 1 1). L, 11. 4 54.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 13.— 
A. 

t i. .] — On appeal from the 

dismissal as against the l)us>»and of an 
fwdion against him & hia wife for the 
balance of the purclmse*prlco of a 
j)]aycr-piano, pnndiased l>y Un; wife : — 
HrUl : although the wife’s prior 

authority to act as agent for her bus* 
i>aiid with respect to the purchase was 
not proven, the facts showed a definite 
ratification by him with full knowledge 
of ail the circumstances. Appeal 
allowed. — WiiVNiPEG Piano Oo., Ltd. 
V. WAWKVHiiyN, [19351 2 W. W. R. 
220 ; 3 D. L. R. 1 81. -CAN. 


PART VIII. SECT. 3, SUB-SECT. 1.— 
A. (a). 


1576 iv. .] — Akbenault 

V. Bishop, [1931] 2 I>. T;. H. 325 ; 3 
M. P. R. 334 ; [1932] 2 1>. L. R. 814.— 

CAN. 

1576 V. .] — A wife la pre- 

sumed to have her husband’s authority 
to pledge his credit for necessaries 
while tliey are living together. — 
Moore, MoIjEod 8c Co., IjTd. v. 
Jardine (1932), 5 M. P. R. 327.— 
CAN. 


1601 iii. .] — In an action against 

a husband for medical services rendered 
to a udfc it is a dofonco that us to ser- 
vices rendered during cohaidfcation 
there wa<8 an express proliibition against 
pledging credit ; iSc as to services 
rendered while they were living apart 
the wife had such means as precluded 
agency of necessity. — L ineham 
Holden, [1933] 4 D. L. It. 187.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 6. 

1615 i. Credit given to wife — H usband 
not ZiaOte. 1— Where an article was sold 
by pltfs. to a married woman & not 
to her husband, 8c credit was given to 
her alone ; — Held : the husband was 
not liable for the price.— Beatpy 
Bros., Ltd. v. Murphy, [1930] 3 
D. L. R. 448 ; 65 O. L. R. 293.— CAN. 

sx. Credit yicen to wife — Goods 
purchased for urife* s b^isine.ss — Ajanaged 
by husband — Whether husband's creditors 
can take in ejfcrwfio'«.]-*-DoM;iNiON 
Savings & Investment SoriBTT v. 
Kilroy (1888), 1.5 A. R. 487.— CAN. 

PART VIII. SECT. 2. SUB-SECT. 6. 

q i. Several liability .] — 

Tobin Sc Oo. v. Smith, [193()J 3 
D. L. R. 360.— CAN. 


lRT VIII. SECT. 2, SUB-SECT. 12. 

D. 

9 Z. What amount to.]— The fact tliat 
hiuaband instructed a «hop to clostj 
} account, to which biH wife was 
owed to charge pu^cha<^eH, because 
“ ran too high,” does not 
orminaiion of the wife « ant borit> . 

13 


PART VIII. SECT. 3, SUB-SECT. 1.— 
B. (b). 

1642 i. Jeivellery.y—A ring supplied 
to a working miner’s wife ; — lleid : 
not a necessary* — P ianta v. Macrow & 
HoN8 Ptt., Ltd. (1925), 27 W. A. L. R- 
99.— AUS. 


sy. Fur coat.]~~T\ie question vvliether 
i fur coat Is a necessary one of foot 
lepending on the clroumstanrios of 
?ach case.— G ebbie & PoniiEST r. 
lERflHAW, [1927] 3 1). L- R. > 
19271 2 W. W. R. 160 ; 21 Hawk. L. R. 
189.— CAN. 

sz. Surgical operaiionA-F^ea n a 
vife has money of her on h. 

amed to have antbority to pledge 
husband’s credit for necosHarics. 


!()5.— CAN. 

da. Ivmployvunt of detective— To 
■htain andrncrp.r 

--BARNErrr.MiJ neb (1927), 49 N, L. R. 

C AP- 


PART VIII. SECT. 3, SUB-SECT. 2.— 

D. (ft). 

1691 il. Hmsd,, 9 O. R. 198. 



^Oases 1785--I888. Kntglish aistb Digest JSiJi^piiEMKOT^ 


1785. Add. Annofaiiom Grubb v. Grubb 

(1934), 160 L. T* 420; Markovitoh v. Marko- 
vitch (19341, 161 L. T, 189. 

1780. Add. Annotation :-^Retd. Dewe v. Dewe, 
Snowdon V. Snowdon, [1928] P, 118. 

Itlr. Add. Citation 2 C. & P. 26, n.^ 

1748. Add. ^Armotaiion : — Retd, ©ewe v. Dewe, | 
Snowdon v. Snowdon, [1928] P. 1 18. 

1750. Add. Annotation : — Retd. Welton v, Welton, 
[1927] P. 162. 

1768. Add. Annotation : — Retd. Welton v. Welton, 
[1927] P. 162. 

1758a. Inadmissible.] — Statements by an 

alleged adulterous wife that she had com- 
mitted adultery cannot be evidence against 
persons who are without knowledge & without 
means of knowledge of the truth of those 
statements & to whom they have not been 
communicated. — ^Wright (H. S.) & Webb v. 
Annandale (1930), 46 T. L. R. 239 ; affd. on 

^ other grounds, [l93()] 2 K. B. 8, C. A. 

».1755. Add. Annotation : — Consd. Selby v. Atkins 
(1926), 136 L. T. 46. 

1760. Add, Annotation : — Consd. Dod worth v. 
Dale, [1930] 2 All E. R. 440. 

1800. Add. Annotations: — FoUd. & Extd. Wright 
(H. S.) & Webb v. Annandale, [1930] 2 K, B. 
8. Refd. Welton r. Welt<m, (1927] P. 162; 
Arnold & Weaver v, Amari, [1928] 1 K. B. 684. 

1800a. Proceedings instituted 

against wife.] — A husband totok divorce pro- 
ceedings against his wife on the ground of her 
adultery. She consulted a sok., who upon 
her^instiuctions put in a defence denying the 
chaise & briefed counsel ^ appear for her. 
At the hearing the wife failed to appear, & a 
decree was made against her dissolving the 
marriage on the grounds alleged in the 
petition. The wife's counsel applied for 
costs, but as no security for her costs had 
^ been obtained, no costs were granted. The 
wife’s soItj;^ brought an action in the K. B. 


Div, to recover the costs .from the hufid>6Bd, 
on the ground of his wife^aagency of necessity 
at common law. The judge found as a fact 
that the solr. had acted without i;ie|fiigenee, 
honestly believing that the wife Wks mnocent 
that she would be successful in her defence : 

— Held : in those circumstances the wife had 
no authoritj^ to* bind, her husband, so as to 
’'make him liable for tne costs of her defence 
to his petition for divorce. — ^A bnoid & 
Wbaveb V. Amart; [1928] 1 K. B. 684r ; 97 
- D. J. K:B. 238; 138 L, T. 691 ; 44 T. L. R. 
221 ; 72 Sol. Jo. 138. 

AnnotaHon: — Consd. Wrigbt (H. S.) & Webb v. Annandale, 
[1930] 2 K. B. 8. * \ 

1800b. — The rule that a 

solr. acting for a wife, who is living apart 
from her husband, cannot, in a common law . 
action, recover his costs from the husbanc^ 
if when those costs were incurred the wife, 
although the fact was unknown to the solr., 
had been guilty of a matrimcmial offence, 
applies not only wfiere the wire has been 
living in adultery but also where she has 
committed arf isolated act of affultejgy. The 
rule applies alike whether in the particular 
matter the wife was proceeding against the 
husband, or was defending a suit brought 
against her by the husband.-— Wright 
(H. S.) & Webb v. Annandale, [1930] 2 

K. B. 8 ; 99 L. J. K. B. 444 ; 143 L. T. 462 ; 
-46 T. L. R. 402 ; 74 Sol. Jo. 319, 0. A. 

IgOOc. Single act of adultery.] — 

* Wright (H. S.) Webb v. Ann and'ale, * 
No. 1800b, ante. 

I803a. .] — WiTHEais, Bensons, Currie, 

Williams & Co. v. Cawston (1928), 72 
. -Sol. Jb. 191. ^ ^ 

1826. Add. Annotations — Refd. Qottliffe^v. 

Bton, [1930] 2 K. 378. 

1838. Add. Annotations: — As to (1) Refd. Re 
Mason {WZS), 97 L. J. Oh. 321 ; Me Blake, 
Re Minahan’s Petition of Right (1931), 100 

L. J. Ch. 261. 


PAR-f VIII. SECT. 3, suf -SECT. 2.— 
D. (d) i. ^ 

1749 i. Stib^umit condonation by 
husband,] — Oondonatlon by a husband 
of hie wife's adultery ^oes not rendCR 
him liable for nocosaaries supplied to 
her Bub8e(#hontly to the adultery & 
prior to the condonation. — ^W inorovb' 
e. FBASBm [1930] V. L. R, 132 42 

Argus h. R. 233.— AUR 

fhi 


wife has left him without any reason- 
able gromd &r against his wish, can- 
no^Tafl himself of that fact against 
a cilim for reasonable & proper charges 
for medical services rendered to nor 
in the delivery, either* alive or dead, 
of the husband’s child; more partic- 
ularly vrtien the wife’s conditionals 
such that . the medical services were 
neceegary^to save her life. — Gobey v. 
Moore, [1935] N. Z. L. R. 739.— N.Z. 


PART Via. SECT. 8. SUB-SECT. 2.— G. 

1774 i. For husband is liable ” 
^ reaiijd “ A husbaira is not llahie.” 

•b. Purchase of husba'^s property bf 
wife — Improvements made by Rueband 
after — A purchase by a wife 

♦trom ner husband, the consideration 
,J>eing paW out of ner separate d&tate,» 
was ndd to be xnaintaluabiq against 
oredltomjjf whose debts she had no 
notloe. ^he husband, after pur- 
ohaee, expended money in Im^uving 
the property, In.a suit by^ Indgmeut 
oreoitor of the husband to obtain the 
bumefit of Buok expenditure ^; — Held : 
the wife was entitled to ghow that the 
debt for which the ludgzBent was 
reeo\;ared had been satiimed before 
action brought. — HiLb e. ^Thompson ' 
(1870), 17 Or. 445.-<3AN. 

PART VIIl. SECT, 3. SUB-SECT. 2.— H. 

sd.' Medioed e&]^snse»-^Birth of Aus- ’ 
band^s <Mld.] — ^A husband, whose 


sh. noted, expenses — During con- 
vaUsesnee .] — husband Uvmg apart 
from his wife is liable for jier hotel 
expenses^ during convolescmoe after 
an pperatioiT. — ^M cDonaja) tC Jabdine, 
[19361 1 D. L. R. 250: lO MVT. R. 
43 ; 5 F. L. J. (Can.) 228.— CAN, . 


PART Vin.^CT. B, SUB-SECT. 2. 

f*l. — V Summary applSHtion for 
ddiiHery up of HUe deeds ,] — /feMitUXOR 
B. C.) (1905). 2 W. L. R. 17.— CAN. 

n L -,] — A wife does not 

fall within the of ** protected *' 
persons In respeot of whom in oerteln 
relationships there Is a presumption 
of undue induenoe. — ^MacErnzie v. 
Royal Bank of Canada. [1934] A. 0, 
«I8; 103 L. J. P. 0. U) 78 Sol. Jo. 
471, P. C.— CAW. 

sb, fVork done by husband far wife 
before marrHage — Effect of marnage on 
mechanic's Uen .] — hauobn v. Hauqkn 
(A lta.), [1929] 8 D. L. Eo 16.— CAM. 
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so» Marriage invalid — JLnnulnibnt — 
Action by “ wife ” for rcTiLdt woofis-^ 
No impM/m contract, j—PlttTSc deft.^ad 
lived together for a number or years 
08 nmn & wife undiar the bdief thOT they 
worr legally* mSfried. Deft, then 
secured an annulment of the alleged 
marriage, Pltf, then brought the 
present action claiming general 
damages for fraud, on the ground that 
deft, had falsely represented to pltf. 
that pltf. was free to marry him. 
Under on alternative claim, not based 
on fraud, pltf. alleged that she had 
married deft, in relianoe on his assur- 
ance that she was at liberty to marry. 
She claimed also rent for the time deft, 
lived la her house, wages as house-* 
keeper on a guanima meruU basis, ^ 
sum alleged to have been paid bsHber 
for household es^naae, &; an mount 
duo on a prdtnisSory note :—Beld : the 
olaln^ based on fraud & on said 
assurance had not been substantiated : 
there had been no express or implied 
agreement by deft, to pay rent or 
\memi was proof of deft.’s 

promise to repay the amounts advanced 
by her for household expenses prior to 
1919, but Stat. Limitatloi:^ Imrred 
recovery thereof, there had been no* 
express or Implw Authority from deft, 
to Incur said expenses thereafter; Sc 
the olahn^On the note had been released 
for good consideration. — Marshall v, 
Marshall. 41931] 8 W. W, H. 369.— 



Yid. XXVXL—Busliand and Wtte. (taSM 1851—1880. 


Part X. — Wrongs of \ 

2.— TORTS (p. 213). 

SeCf now. Law Reform (Married Women ^ 
&j Tortfeasors) i^ct, 1935 (c. 30), s. 3. 

1851. Add, Annotations : — Refd. Oottliffe v, Edel- 
ston, [1930] 2 K. B. 378 ; Greenwood v, 
Martins Bank, Ltd., [1033] A. O. 51. 

1852a. Enticing husband of another woman — 
Whether husband of defendant liable.] — 

Newton v. Hardy, No. 646a, ante, 

1852b. Law Reform (Married Women & Tort- 
feasors* Act, 1935 (c. 30), s. 3 — Whether 
retrospective.] — By a writ dated Aug. 16, 
1935 (after tlie coming into operation on 
Aug. 2, 1936, of Law Reform (Married 
Women <fc Tortfeasors) Act. 1935 (c. 30)), pltf., 
a' married woman, sued defts., husband & 
wiftN (daiming damages in respect of slanders 
alleged to have been uttered by the', female 
dt^ft. on divers datejs in 1931 & in tlie early 
months of 1935, the claim as against the male* 
(left, being that he authorised or caused the 
female deft, to uittT the words complained of, 
Defts. denied the publication, & the mah* 
deft, denied that lie authorised or caused the 
{(‘jiiale deft, to utter the alleged defamatory 
words. At the trial tlie judge left the case 
against both defts. to the jury without 
directing them that if they found for pltf. 
tli(\v should I’eturn a separate verdict with 
separate damages in respect of each publica- 
tion. No objection was taken to this 
direction at the time. The jury found a 
singh* verdict against both defts. & judgment 
was enttued against them accordingly. On 
a])peal : — Held: (J) there was evidence 
entitling tla^ jury to find that the female 
deft, uttered tlie slanders complained of (fc 
thorc'fore that th(* verdict judgment 
against her must stand ; (2) there was no 


I during Coverture. 

evidemje that the male deft, authorised or 
caused the female deft, to utter the words 
complained of ; (3) i-jaw Reform (Marri(*d 

Women Tortfeasors) Act, i935 (c. 30), 
has a retrospective operation, & by virtue of 
its provisions the male deft, was not liable for 
his wife’s tort ; (4) as n(j objection was taken 
at the trial to the jury being asked to consider 
the different publications as a whole instead 
of separately, or not being asked to assess 
separate damages in respect of each publica- 
tion, the female deft, could not be heard to 
say that the verdict was a nulJity. 

Per Hoott, L.J. There is nothing in the 
Judicature Acts or in the Rules of the 
Supreme Ct. that sejiarate verdicts & judg- 
ments arti invariably necessary in respect of 
separate causes of action contained in th(^ 
same writ. The question whether one or 
more causes of action can be included in one 
verdict or jud^ient depends upon the 
exercise of the trial judge’s judicial discretion 
upon all the circumstances of the case. 

Per S(x>TT, L.J. The canon against giving 
a retrosyiective intei'pretation to a statute, 
in the absence of specific provision, expresses 
no rigid or absolute rule. It does not api)ly 
t-o a statute dealing with procedure, nor, 
senihle, do(ts it apply to a statute abolishing 
old legal fictions. — B akheh c. PuiDEN, [1937 1 
I K. B. 664 ; [1937] 1 All E. R. 115; 106 
]j, J. K. B. 8.58 : 150 L. T. 245 ; 53 T. L. R. 
246 ; 81 Sol. Jo. 78, 0. A 
1860a. Liability of husband— Goods delivered to 
husband & wile.] — Anon, (1364), Y. B. 38 
Bdw. 3, fol. U. 

AnnotaMon : — Consd. Isaack t). Clark (1615), 2 Btilst. 306. 
1875. Add. Annotation : — Reid. Greenwood v, 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 
1880. Add. Annotation: — As to (1) Reid. Green- 


PART X. SECT. 2, SUB-SECT. 1. 

r i. .1 — A husband may be 

made Jointly liable with bis wife tot 
her torts, notwltbstandlnff Married 
Women *8 Property Aot, K. S. M., 1913 
(o. 123 ). — Denovioh V. HtJOAX (Man.). 
119271 1 D. L. R. 879 ; [1927J 1 

W. W. R. 179.-- CAN. 

r U. .1 — in Safskatebewan 'a 

husband is liable for his wife’s post- 
nuptial torts. — ^D avidner r. Sohuster, 
RXESENBEBa V. SoHUSTtSR & MRAZEK, 
11936] 1 W. W. R. 45 ; ID. L. R. 
560 ; 5 P, L. J. (Can.) 199.— CAN. 

t i, ,] — A husband is not 

liable for his wife’s post-nuptial torts. — 
Hall v. WilkikS (1933), 33 8. R. 
N» S. W. 220 ; 50 N, S. W. W. N, 44,— 
AUS. 

sd. False repreerniaiipn by wife — As 
to atUhorUy of husband to order goods 
^Whether coverture good defence,}—- 
Deft, pleaded coverture : — Held : plea 
^ood : Administration of Justioe Aot 
could not ewslst pltf., & Married 
Woman's Aot, R. S. O.. 1877, o. 125. 
88, 6, 20, did not create any new lia- 
bility against a married woman for 
her torts or ovusi torts, but merely 
allowed her to be sued alone, where 
formerly she could have been sued 
with her husband, & the authorities 
showed that If so sued the notion would 
bar© failed*— S toke v. K^arr (1879), 
39 0. P. 606.— CAN. 

— JoiiU tiabiliig of 

husband— -Confined to txetuai personal 
negligence of wife.) — An Innocent hus- 
band is liable to be sued at oommoh 


law jointly with his wife for the 
actual personal negUffenoe of bis wife 
while drivinfir a vehicle, her own or 
another’s ; but he is not liable to be so 
sued for the actual iiersonal negligence 
of a third party when the wife’s 
liability for the neglisrence of that party 
arises out of her sole ownership of a 
chattel & the power of control reeultinir 
therefrom. — B lack v. MaoPaiu-ane, 
[1931] N. Z. L, R. 112.— N.Z. 

sf, jUiaMJitg of husband ivhen 

wife husband's op(?n(.]— Whether or 
not a husband is liable under Marrh'd 
Women’s i’roperty Act, N. 5S. W. B., 
1927, B, 15, for his wife’s torts is 
immaterial when the husband is being 
made liable for her negligent acts as 
Ills agent in dj’ivlng his car. — ^W hitk 
V. .JAUK 80 N, [1936J 2 D. L. R. 707.— 
CAN- 


PART X. SECT. 2, SUB-SECT, 2. 

•m. Joint conversion by husband <£' udfe 
—LdabUity of wife's separate estate.]— 
Where pltf. proved a Joint wrongmi 
oooupation & conversion of the rents & 
profits of his land by a husband & 
wife :—JHeid : the husband & wife, 
were Jointly liable to pltf., & pltf. wa^ 
entitled to recover againBt the sepamte 
property of the wU^» for it could not he 
mf erred that the latter was acting under 
the direction or coercion of her htwband 
so a© to exempt her from liability. — 
Barker v. Westover (1882), 5 O. R. 
lie.— CAN. 

PART X. SBCT. 2, SOB-SECT. 3. 

1661 JV. — ^ ‘I — Married 

16 


Women's Property Act, R. S. O., 
1927, 8. 3, does not take away the 
right Of a person injured to sue a 
husband &: wife Jointly for the wife’s 
naked tort committed during coverture. 
In an action for slander uttered by the 
wife, without the husband’s suggestion 
or approval, Judgment was directed m 
be entered against both Jointly for the 
damages assessed, the wife being still 
alive when Judgment was reached. — 
HERCZEa V. Barsey, [1930] 1 D. L. R. 
758 ; 64 O. L. R. 529.— CAN. 


d i. Saskatcheivan .] — In Saekat- 

c.hewan a husband Is not liable for 
damages awarded against his ^vife in 
an action on the statutory cause of 
action given to a woman for slander of 
her chastity. — P aliuk v, a: 

Masoruk, [1931] 3 W. W. a. .ISO.-- 
CAN. 


PART X. SECT. 2, SUB-SECT. 4. 
sg. Joint trespass by husband cf * xmfe -~ 
linage to adjoining property— ime to 
ts of husband— Liability of 
an action of tresi’ass against hus- 
nd & wife for placing logs again:^ 
building iir cwiusing damage. & 
• nlaolng a spout, by which the water 
,ra the roof of deft.’s house ran 
ilnst Sc injured pltf.’s building, the 
ideuoe showed that the property woa 
ned by the wife, but that she did not 
erfere with the management o: it. 
participate in the acts complamed 
—Held: the Wife wa© not liable. — 
Donald «, Lestbb <1890), 30 
B. R. 137.— CAN. 


J.8. 



Cams 1880-^7a. Engush and Empire 

wood V. Martin’s Bank, Ltd. (1932), 48 
T. L. E. 601. 

1888. Add. Annotation : — ^Reld. Greenwood v. 
Martin’s Bank, Ltd. (1932), 48 T. L. R, 
601. 


Digest Supplement. 

1885* Add, AnnoMion : — ^Dbtd. Greenwood v, 
Martin’s Bank, Ltd., [1933] A. 0. 51. 

1897a. — ^LAJraAai v. Pibib (1857), 29 

L. T. O. 8. 171 ; 3 Jur. N. S. 704 ; 6 W. E. 
640, L. 0. & L. JJ. 


Part XI. — Contracts for Separation 


1920. Add. Annotation : — Generally , Reid. Hyman 
V, Hyman, Hughes v. Hughes (1928), 139 
L. T, 416. 

1930. Add, Annotations : — ^Refd. Hyman v, Hy- 
man, [1929] A. C. 601 ; Fender v. Mildmay, 
[1937] a AB E. K. 402. 

1932. Add. Annotation : — Refd. Fender v. Mild- 
may. [1987] 3 All E. R. 402. 

1934. Add. Annotation : — Refd. Hyman v, Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. 

1935. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

1936a. .] — Deft., in consideration of pltf. 

persuading her husband to go t<^ New Zea- 
land &/or consenting k> forgo the consortium 
of her husband, promised to pay to pltf. an 
allowance of £4 per week until either deft, 
should pay pltf.’s fare to join her husband or 
her husband’s fare back to England. The 
statement of claim averred that pltf. was 
always had been ready & willing to join her 
husband. The husband sailed for New 
Zealand, & weekly payments were made for 
a period of about one year, &, upon deft, 
then ceasing to make them, pltf. sought to 
enforce the agreement. Deft, pleaded that 
the agreement was against public policy, A 
this question was argued as a preliminary 
point of law : — 11 eld : the contract was not 
void as against public policy. The issue 
had to be tried upon the facts set out in the 
statement of claim, as it did not appear 
therefrom that there was anything immoral 
in the contract, it was not illegal as against 
public policy ; but • it might be otherwise 
when all the facts were before the ct. — 
Davies v. Ei.mblie, [1937] 4 All E, E. 68 ; 
157 L. T. 502 ; 54 T. L. E. 15 ; 81 Sol. Jo. 
865 ; affd., [1937] 4 All B. E, 471. 

1937. Add. Annotation : — ^Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. E. 44. 

1939. Add. Annotation : — ^Refd. Hyman v, Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416; 
Fender . Mildmay, [1937], 3 AU B. E. 402. 

1941. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

1943. Add. Annotations: — ^Refd. Hyman v. Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416; 
Fender v. Mildmay, [1936] 1 K. B. 111. 

1944. Add. Annotation : — Refd. Fender v. Mild- 
may, [1936] 1 K. B. 111. 


Gramophone Record Manufacturing Co. 
(1935), 162 L. T. 689. 

1964. Add. Annotation : — As to (1) Refd. Papado- 
poulos V. Papadopoulos, [1930] P. 66. 

1966. Add. Annotation^ : — Consd. Hyman v. 
Hyman, [1929] A. 0. 601. Refd. Dewe v. 
Dewe, Snowdon v, Snowdon, [1928] P. 113. 
Fender v. Mildmay, [1937] 8 All E. R. 402. 

1969. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. lECughes (1928), 139 L. T, 416. 

1989. Add. Annotations : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416; 
May V. May (1929), 98 L. J. K. B. 770. 

1995. Add. Annotation : — Refd. Matthews v. 
Matthews (1932), 48 T. L. E. 611. 

1996. Add. Annotation : — ^Refd. Matthews v. 
Matthews, [1932] P. 103. 

1999a. Threat to remove children from Juris- 

diction.] — D b Prbt-Roosb V. De Prbt- 
Eoosb (1934), 78 Sol. Jo. 914. 

2014a. Covenant to pay one quarter of gross 
income — Right to deduct outgoings .] — Rc 
Hiscott’s Indenture, Hiscott v. Hisoott 
(193,7), 54 T. L. R. 147 ; 81 Sol. Jo. 963. 

2019. Add. Annotations : — As to (1) Refd Hyman, 
V. Hyman, Hughes v. H^hes (1928), 139 
L. T. 416. As to (7) Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

2037. Add. Annotation: — Consd. Kirk v. Eustace., 
11937] 1 K. B. 278. 

2037a. .] — By a deed made in 1922 

providing for a separation between husband 
& wife, & containing mutual covenants to live 
separate apart, the husband covenanted 
^ with his wife to pay her the weekly s\im of 
£2 during her life for her maintenance & 
support, but determinable upon reconcilia- 
tion. In 1936 the husband died. The 
widow claimed that his estate was liable 
to continue paying the maintenance during 
the rest of her life, but the exors. contended 
that the liability had come to an end by the 
husband’s death : — Held : as the deed pro- 
vided that the weekly payment to the wife 
should continue during her life & as there 
was nothing in the language used to show an 
intention that the husband’s obligation should 
continue only during his life, his estate 
remained liable to pay the weekly sum to the 
widow. — K iric V. Eustace, [1937] A. 0. 491 ; 
[1937] 2 All E. E. 716 ; 106 L. J. K. B. 617 ; 


1948. Add* AnnotcUions : — Refd. Lever Bros., 
Ltd. V. Bell (1930), 47 T. L. E. 47 ; British 
Homophone, Ltd. v. Kunz^ & Orystallate 


167 L. T. 171 ; 63 T. L. E. 748 ; 81 Sol. Jo. 
376, H. L. 


PART XI. SECT. 1, SUB-SECT. 8.— A, 

1928 ii. S. P. Woods ». Woods, 
[1927] 3 D. L. B. 821 ; 60 O. L. R. 
438.— OAK. 

1941 i. VThat amoufUa to^Agree^ 
mmt conUmpkUitHf reconcUiaHon .] — 
AlthoTigh the eeparatioD agreemeat 
between hnshand Sc wife in gneetlon 
herein ** prospectively looked to the 


parties living together again, it was 
held not to provide for a future separa- 
tion thereafter, Sc, therefore, was not 
void as against publio policy^— M organ 
V. Morgan, [19311 3 W. W. B. 292 ; 
44 B. O. R. 482.— CAN. 

PART XL SECT. 8, SUBHSfiOT. 2. 

n L Where a wife understood 

16 


the agreement, bad independent advice. 
Sc was not misled or influenoed by her 
husband In regard to her legal rights 
or the meaning Sc eAeot of the docu- 
ment: — Held: it could not be set 
aside for fraudulent misrepresentation 
& duress. — T homson v* Tho^on. 
[1927] I D. h. R. 668 ; 69 O. L. R. 

661.— cam. 
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2038, Add, Annotedions : — Consd. Hyman v. Hyman, 
Hughes V, Hughes (1928), 189 L. T, 416. 
Apld, May v. May, [1920] 2 K. B. 386. 

8089. Add, Annotations : — Consd. Hyman v, 
Hyman, [1929] A. 0. 601. Apld. May o. May, 
[1929] 2 K. B. 386. * Consd. Kirk Eustace, 
[1937] 1 K. B. 278. 

2039a« .] — By a deed of separa- 

tion reciting that differences had arisen 
between a husband & a wife, it was a^ed 
that the wife should during the life or the 
husband live separate & apart from him &; 
free from his marital control & authonty as 
if she were unmarried, A: that the wife 
should retain as her separate property 
certain articles which, if she should die in 
the lifetime of the husband without having 
disposed of them, should devolve as if she 
had died possessed * thereof intestate A a 
widow. The husband covenanted that he 
would during the life of the wife pay to her 
an annual sum of £600. The wife was also 
to be entitled to certain furniture A effects 
for the use of herself during her life. 
Throughout the deed the parties were 
referred to as “ the husband A “ the wife 
respectively. It was provided that if the 
husband A the wife should be reconciled to 
each other A return to cohabitation the deed 
should become void. The husband subse- 
quently committed adultery A the wife 
obtained a decree dissolving the marriage. 
He then made default in paying the fuU 
annual sum provided for by the deed, A she 
brought an action to recover the arrears : — 
Held : the deed was not subject to any 
implied term that it should only operate so 
long as the marriage relation continued to 
exist between the paries, A pltf. was entitled 
to recover. — May v. May, [1929] 2 K. B. 
386 ; 98 L. J. K. B. 770 ; 141 L. T. 629, O. A. 

AnnotaHons •' — ^Reld. Mann v. Mann. [1936] 1 All E. B. 952 ; 

Kirkv. Euetatjo, [1937] 1 K. B. 278. 

2040a. Bankruptcy of husband.] — Dewb v. 

Dews, Snowdon v, Snowdon, No. 695a, ante, 

2049. Add, Annotation : — Refd. Willis v, Willis 
(1927), 96 L. J. P. 177. 


2061a. Refusal of nominee to undertake 

custody — Effect on deed.] — Where the parties 
to a matrimonial smt had a^eed to settle it, 
A a deed of separation had been approved to 
give effect to such settlement : — Held : the 
refusal of the husband’s brother to undertake 
the custody of one of the children, as nominee 
of the husband, which custody had been 
agreed on between the husband A wife as 
one of the terms of the deed, was not a faUure 
of such a vital term as to prevent the settle- 
ment from being carried into effect. — 
Willis v, Willis, [1928] P. 10 ; 96 L. J. P. 
177 ; 137 L. T. 621 ; 43 T. L. B. 667, C. A. 

2067. Add. Annotation : — Refd. Kirk v. Eustace, 
[1937] 1 K. B. 278. 

2080. Add, Annotation : — Consd. Lindsay v, Lind- 
say, [1934] P. 162. 

2083. Add, Annotation: — Apprvd. Hyman v. 
Hyman, [1929] A. C. 601. 

2084. Add. Annotation : — ^Apprvd. Hyman v, 
Hyman, [1929] A. O. 601. 

2085. Add, Annotations : — Overd. Hyman v. Hyman, 

[1929] A. C. 601 ; Lambert v. Lambert, [1936] 
3 All E. R. 20. 

2085a. .] — A woman who, in a deed of 

separation, covenants in consideration of 
certain benefits not to claim from her husband 
in the future maintenance or alimony, A is 
afterwards granted a decree absolute of 
divorce, is not debarred from petitioning for 
maintenance after the dissolution of marriage, 
notwithstanding that the deed contained no 

E revision for its termination on the marriage 
eing dissolved. — Hyman v, Hyman, [1929] 
A. 0. 601 ; 98 L. J. P. 81 ; 141 L. T. 320 ; 
93 J. P. 209 ; 45 T. L. B. 444 ; 73 Sol. Jo. 
317 ; 27 L. G. R. 379, H. L. 

Annotations : — Ezpld. May v. May, [1929] 2 K. B. 386. 
Consd. L. V. L., [19311 1*. 63; Lambert v. Lambert, [1936] 
3 AU E. B. 20. Refd. Papaclopoaloa v. Papadqpoulos 
1929), 46 T. L. B~ 44 J BuBsell (Oonntess) v. Bussell 
Earl), [19351 P. 39 ; Mann v. Mann. [1936] 1 AU E.B. 962. 

2090. Add. Annotations: — Generally, Refd. Hyman 
V. Hyman, [1929] A. C. 601 ; Russell 
(Countess) v, Russell (Earl), [1935] P. 39. 


PART XI- SECT. 6, SUB-SECT. 7. 

I i, — Where a separa- 

tion a^eement was not Invalid on the 
ground, that the father had therein 
waived his rights to the control & 
guardianship of the ohlldren ; — Held : 
before the could ask for mainten- 
ance for them, she must show that she 
had failed to perform those duties to 
them amoimting to guardianship which 
she had assumed under the agree- 
ment. — Honowi.oHUK V, Holowaohuk 
(M an.), [1927] 2 W. W. B. 470.-~OAN. 


PART XI. SECT. 6, SUB-SECT. 11. 

2078 ii. .) — A separa- 

tion agreement, which provided for 
the payment of a speomo sum by 
iustalments to be secured by a mtge., 
& which did not contain a dam casta 
cladse : — Held : enforceable by the 
wife, although there bad been subse- 
Quent adultery by her & she had been 
divorced A had married again.' — 
Bust v, Ru^ (1927) 2 D. L. ^ 248 ; 
[1927] 1 W. W. ^ 491 ; 22 Alta. L, R. 
430.-— Can. 

2078 lU* .1— A hus- 

band is Uable on a separation deed, 
noti^thstandlng the wife s subsequent 
adulb^, unless there is a dum cattiki 
clause.-^ — V, Jaspeb, [1935] 3 
D. U R. 64 ; O. R. 269 ; affd,, [10361 
1 D. h, R. 103; 0. R. 67.-^AN. 


PART XI. SECT. 6, SUB-SECT. 12. 

2086 i. Covenant wife not to 
claim further maintenance — Subsequent 
judicial sejHircdion ,} — ^Wliere a petition 
for a decree of Judicial separation on 
the ground of the husband's adultery 
was brought so that a petition tor 
alimony might be founded : — Held : 
the petition must be dismissed. — 
K. V, K.. [19251 3 D. L. R. 872 ; [1925] 
2 W. W. R. 641.-— CAN. 

sL Covenant by wife not to claim 
alirmny-^Subaequent aduUery of hus- 
band — Whether covenant still binainy — 
Eight of court to award maintenance for 
chudren.±—Hoi,TEN v. Holten, [1928] 
1 D. L. R. 546.-~CAN. 

gj, ^3 — agreement 

between a husband & wife before a 
decree nisi of divorce, in which, in 
consideration of the payment of a 
oertaln weekly sum for her mainten- 
ance. she covenanted to take no pro- 
ceedings for alimony, does not prevent 
the ot. under Dlvoroe & Matrimonial 
Causes Act, 1857, from entertaining 
an application for alimony. — X. v. X., 
[1983] 2 W. W. R. 413; 41 Mon. L. K. 
209.— CAN. 


PART XI. SECT, 7, SUB-SECT. 2.— B. 

ax. Jurisdiction of court — 

Bench Act. a, 22 .]— Davts v, Davis. 
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[1926] 1 W. W. R. 942 ; 20 Sask. L. R. 
543.— CAN. 


2102 li. .y-Held: a 

covenant by the wife that she would 
nob “ molest, disturb or annoy ’* her 
husband was not broken by her taking 
the children to England without her 
hiisband's knowledge or consent, there- 
by depriving him of his right of access 
given by the deed of separation, since 
such removal had been effected in 
order to protect the wife & chlJdrcn 
from the Importunity & nrobaWe 
violence of the husband. If there had 
been a breach, such breach was no 
defence to an action by the wife for 
arrears of mtdntonuEice of the children, 
the husband’s remedy being a counter- 
claim for damages.— W illiams v. 
Williams, [1933] N. Z. L. B. 94; 
a, L. R. 592 .— N.Z. 


2^02 lii. -Breach of condition — As 

to access to child — Reply aUeging hus- 
band's bad character.]—- A separation 
fti3rr00iii6iit provldod tdii0 wil© 

should be given the custody of the son, 
but that his father should be allowed 
to see him with reasonable frequency 
& should be consulted as to, A satisfied 
with, his up-bringing. To an action 
by the wife under the agreement for 
overdue instalments breach of the 
condition as to the son wfw pleaded ; — 
Heid : 8 reply allegii^ the hiMband*s 



Cases S106—22S8a. English and Empibb Digest Supplement. 


2106. Add. Annotcdums :^A8 io (1) Retd. Hymazx 
V. Hyman, [1929] A. C. 601. Gemmllu* Retd. 
Harmer v. Armstrong, [1934] Oh. 66. 

2111. Add. Annotation : — Retd. H. v. H., [1928] 
P. 206. 

2144. Add. Annotations : — Retd. Hyman v. Hyman, 

[1929] A. C. 601 ; Fender Mildmay, [1937J 
3 All E. H, 402. 

2t5t. Add* Annotations .•—Retd. Hyman v. Hyman, 

[1929] A. C. 601 ; Kirk v. Eustace, [1937] 
1 K. H. 27S. 

2158. Add. Annotation^: — Retd. Tvii‘k v. Eustace, 
[1937] 1 K. B. 278. 

2164. Ad4. Annotation: — Retd. Kirk v. Eustace, 
[1937] 1 K. B. 278. 

2174* Add. Annotations: — Consd. MelviU v. Melvill 
& Woodward, [1930] P. 169. Retd. Bos- 
worthick v. Bosworthick, [1927] P. 64 ; 
H3rman v. Hyman, [1929] A. 0. 601 ; Brown 
V. Brown, [1936] 2 AU E. R. 1616. 

2176. Add. Annotations : — Retd. Boswortluqk v. 


Bosworthick, [1927 ] P. 64 j Hyman v. , 
Hughes V. Hughes (1928), 139 L. T. 416* 

2177. Add. Annotations Ootisd. Bosworthick v. 
Bosworthick /1926). 136 h. T- 211, Apld, 
May V. Msj, [1929] 2 K, B. 386. Retd. 
Hyman v. Hyman, Hughes v, Hughes (1928), 
139 L. T. 416 ; Cooper v. Cooper A Ford 
(1932), 48 T. L. B, 276. 

8178a. -.] — On a husband’s 

petition for the cancellation of a post-nuptial 
settlement, after decree absolute of divorce 
granted on the ground of her adultery subse- 
quent to the date of the settlement, the 
registrar’s order extinguishing resp.’s interest 
in the settlement was varied by the amount 
payable thereunder being reduced & by a 
limitation dum sola et casta. — Ooopsjr v. 
Cooper Ss. Ford, [1932] P, 76 ; 101 L. J. P. 
28 ; 147 L. T. 10 ; 48 T. L. B. 276 ; 76 Sol. 
Jo. 249. 

2179. Add. Annotation : — Consd. Hyman v, Hyman, 
[1929] A. C. 601. 


Part XII.— Legal Proceedings 


SeCf now^ Law Reform (Married Women 
& Tortfeasors) Act, 1935 (c. 30), s. 1. 

2184. Add. Annotation : — Refd. GottUflfe v. Edel- 
ston, [1930] 2 K. B. 378. 

2189a. .] — Practice Note, [1926] 

W. N. 8. 

2199. Add. Annotation : — Refd. Bodrlques v. Bake- 
weU & Salmon, [1934] 1 K. B. 668, 

2210. Add. Annotation : — Consd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

2212. Add. Annotation : — ^Refd. GottHffe v. 

Edelston, [1930] 2 K. B. 378, 


2213. Add. Annotation Consd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

2223a. -- — Power to amend — Woman in 

fact widow.] — Deft, was sued, judgment was 
obtained against her, as Mrs. A., a married 
woman, the judgment being in the form 
settled in Sooit v. Motley. In fact, deft, was 
not Mrs. A. or a married woman, but was 
Mrs. W., a widow, she having kept back 
from, & actively misrepresented to, the ct. 
her real name <fe status. On the real facts 
being ascertained pltf. applied by summons 


bad character was no excuse for a 
breach of the condition. — McLennan 
V. McLennan, [1925] 3 L. L. R, ; 
[1926] S. C. R. 279 ; ajfg.. [1926] 1 
D. L. R. 277 ; 67 N. S. R. 480.— CAN, 

2103 i. Far arrears of annuity .} — 
Baiu>ow V. Babi^OW (1927), 80 W. A. 
L. R. 8.— AUS. 

»y. For agreed sum far maintenance — 
Covenant not to stie.J — By a separation 
agreement It was provided, inter alia^ 
that the husband would pay the wife 
fil60 for her maintenance & support ; 
that the wife would keep the husband 
Indemnided a^inst her debts ; that 
the wife would not oommence pro- 
oeedingB for maintenance against the 
huBbaud, & that she would not molest 
hlni. Custody of, & the duty of 
maintaining, two children of the 
marriage were conferred on the wife. 
The husband did not pay the £160 
mentioned ; the wife sued for this 
sum Held ; the wife was entitled 
to reoover.-^MEZSUNS v. Mbzzinb. 
[19271 8. A. S. R. 16T.— AUS. 

BZ. .) — Bakbweix V. Bakb- 

WELL (1927), 38 8. R. N. S. W. 94 ; 
43 N. S. W. W. N. 45.— AUS. 

PART XI. SECT. 7, SUB^SECT. 

sa. Claim for— Whether claim for 
alimony can he joined .} — A oialm for 
spociho performance of a separation 
agreement is inconsistent with ^ claim 
for alimony & so long aa the former 
claim stands it Is a bar uo the obtaining 
alimony pendente tiie or Interim costs. — 
Henke v. HENESt4i92S|j l P. L. R. 
1090; [1928) 1 W.W.R.W; 22 Sask. 
L. R. 267.--CAN. 


PART XI. SECT. 8. 

2166 lii. .] — A separa- 

tion agreement may have as a secondary 
object the effecting of a permanent 
settlement of property, but unless a 
separation agreement clearly indicates 
such purpose the general rule, that the 

X jement Is no longer enforceable 
r resumption of cohabitation, 
should be applied. — National Trust 
C o., Ltd. v. Bell, [19263 4 D. L. R, 
1029 ; [19261 3 W. W. R. 712.— CAN. 


sb. AgreemerU for — Failure of con- 
sideraHon,] — Wakabuk v. Wakabuk 
(A lta.), [1926) 1 D. L. R. 493.— CAN. 

sf. Power of court to set aside deed .) — 
H. & W. had entered into a private 
deed of separation. H, now sued for 
nn order setting It aside. He desired 
to resume matrimonial relations with 
W. & could pi'ovlde her with a home. 
There were ho grounds lor a judicial 
separation 3c there were no longer any 
groimds for a private separation. W. 
was in breach of the deed, &; was in 
default in the action : — Beldr : it was 
competent for the ot. to set aside a 
private deed of separation, & by grant- 
ing the relief sought the ot. would be 
encouraging the parties to resume their 
married life. — O ram v, Oram (1936), 
N. L, R. 287.— S. AF. 


PART XL SECT. 9. 

P Good reason for variation — 

Onus of proof .] — A husband k. wife 
having entered mto a separation agree- 
ment under wnloh the custody of their 
two eldest children were given to the 
father 8c that of the youngeat child to 
the mother, & jprovirion was made for 
access of both parents to all the 


children, the mother subseonently 
launched a petition to obtain the 
custody & control of the eldest boy, 
the second ohUd had been accidentally 
drowned in the meantime : — Held : 
the mother had failed to show any 
good reason why the ot. should inter- 
fere with the arrangement made by the 
separation agreement. — Bruin v. 
Bruin (B. C.), [1929 1 4 D. L. R. 802; 
2 W. W. R. 218.— CAN. 

PART XII. SECT. 1, SUB-SECT. 1.— A. 

e (p. 249) 1. .) — In an action 

by a purchaser for speoifle performanoo 
of an agreement for the sale of land, 
a motion by deft.'s wife to be added aa 
deft, on tho ground that, under Dower 
Act. R. 8. A. 1922 (o. 135). she had an 
interest In the property, was refused.— 
Sampson v. Thomas, (1925) l W. W. R- 
1018.— CAN. 


ART XII. SECT. 1, SUB-SECT. 1.— 
F. (a). 

2881 Jli. .)— Under K. B. Rule 

56 an order for payment may be 
stained by a Judgment creditor 
fainst a married woman. — B ishop y. 
LACK. [1926] 8 W. W. R. 679.— CAN. 

0 1, .i-^Defts. who were l^usbond 

; wife, signed a pronalssory note pay- 
61e to plu. on demand. Upon demult 
sing made in payment, plti, obtamed 
idgment ag^nst defte. m tne county 
)urt of victoria. The Judgment 
ratost R, wae aga^t her perso^ 
a nullity. 

mAHOBSb. V. R4?SS, [19291 N. 36- K. 
iB.-— BfX# 

0 — SiLLIKEll V. 

931) 4 D. L. R. 326.— UAN* 
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to tiio master asking that the itidgment 
should be altered to a personal Judgment 
against deft, as Mrs. W., a widow ifeld .* 
there was no jurisdiction to amend the Judg- 
ment either under the slip rule or under the 
inherent Jurisdiction of the ot. inasmuch as 
the judgment had been intentionally given 
in the form it was. — M acCarthy v . Agabo* 
riD33] 2 K. B. 417; 102 L. J. K. B. 763; 149 
L. T. 696, 0. A. 

2225* Add* Annotations : — Consd. MaoOarthy v. 
Agard, [1933] 2 K. B. 417. Reid. Townshend 
V. Child (1032), 48 T. L. R. 676. 

2288« Add. Annotation : — ^Hefd. Townshend v. 
Child (1932), 48 T. L. R. 576, 

2245. Add, Annotation : — Reid. Gottliffe v. 

Edelston, [1980] 2 K. B. 378. 

2240. Add. Annotation : — As to (2) Gonsd. Green v. 
Weatherill, [1929] 2 Oh. 213. 

2282. Add. Annotation : — ^Refd, Gottliffe v. 

Edelston, [1930] 2 K. B. 378. 

2286. Add. Annotation .••—Reid. Gottliffe v. 

Edelston, [1930] 2 K. B. 378. 

2287a. Action for libel by wife against husband — 
Wife In business.] — R austoni?. Ralston, No. 
2293a, post. 

2200. Add. Annotation : — Refd. Gottliffe v. 

Edelston, [1930] 2 K. B. 378. 

2291a. Claim by husband against wife — Inter- 
pleader proceedings.] — A wife deposited cer- 
i^ain furniture & other goods with ware- 
housemen for safe storage. Her husband 
claimed that the furniture & other goods 
w'ere his property, A issued a writ in detinue 
against the warehousemen claiming the 


delivery up of the goods. The wife also 
claimed the goods as being her property. 
The warehousemen disclaimed any interest 
in the goods except for storage charges, 
took out an mterphjader summons m the 
action, making the wife the claimant. An 
order was made by a master directing the 
trial of an issue in the King’s Bench Division 
to determine whether the goods were the 
property of the husband or the wife, & 
directing that in that issue the husband was 
to be j>ltf. the wife was to bo deft. The 
judge m chambers affirmed the order. Upon 
an appeal by the wife on the gi'ound that such 
an order could not be made as between a 
husband & a wife: — Held : the inWpleader 
issue which was directed was not an action 
by the husband against the wife but a pro- 
ceeding in the action by the husband against 
the warehousemen, & the order for inter- 
pleader was necessary in order to give relief 
to the warehousemen, who had two claimants 
making claims against them in respect of the 
property, & there was jurisdiction under 
R. 8. C., Ord. LVII, r. 7, to make the order 
directing an interpleader issue to be tried, & 
the husband was properly directed to b(‘ in 
the position of pltf. in the issue, Si the wife 
in the position of deft., because the deposit 
of the property with the warehousemen had 
been made by tlie wife, & the husband had 
to make out his case. — Dk La Rue v. Heiinij, 
Peron & Stockwell, Ltd., [193G] 2 K. B. 
104 ; [1930] 2 AU E. R. 411 ; 105 L. J. K. B. 
430; 154L. T. 713; 62 T. L. K. 499, C. A. 

2292. Add. Annotation : — Consd. GottUffe v. 

Edelston, [1930] 2 K. B. 378. 


PART XU. SECT. 1, SUB-SECT. 1.— I. 

sc. Liability of husband — Participat- 
ing in litigation.] — In an action by a 
married woman against a third party : 
— Held : notwithstanding Married 
Women’s Property (Scotland) Act, 
1920 (c. 64)» s. 3 (1), pursuer’s husband, 
in respect that he had actively 
participated In the lltiffation, fell to be 
made Jointly & severally liable in 
exnensos along with his wife. — 
M’Millan V. MackiNiay, [1926] S. C. 
678.— SCOT. 

PART XII. SECT. 1, SUB-SECT. 2.— A- 

e 1. Interference with bmineds 

‘•arried on by toife.] — Pltf., a married 
woman, carried on biisiness os an hotel- 
keeper, & owned the chattels in the 
hotel. Deft., her husband, Interfered 
with pltf. In her business by taking 
the receipts, giving orders to servants, 
8c maltreating pltf. An Injunction 
was granted restraining deft, from 
Interfering In the business or with the 
servants or agents, or removing any 
of pltf. ’s chattels.— DoNNKiiLY v. Don- 
NEIXY (1885), 9 O. II. 673.— can. 

e ii . .} — ^The effect of sects. 10 & 

11 of Married Women’s Property Act, 
R. S. M., 1913, is that, other than on 
action for tort, all olvil remedies are 
^eh to a husband against his wife, 
"eged that deft., his wife, had 
lly broken open a trunk 8c taken 

m a sum of oinrenoy belonging 

to him, SC that she had deposited a 
certain amount thereof to her credit 
under an assumed name in the 
office savings bank at Winnipeg, 
the money remained, & that she had 
refused on demand to transfer or 
return it to him. He prayed that the 
money be declared his property, for an 
Injunction restralnixig nor from wlth^ 
drawing It, 8c for an order that the 
money he paid to him or that she r* 

„ jhereior to his order nHt™ - 

pltf. was not suing for a tort but to 


have It declared that the money was 
bis & for enforcement of his title 
thereto. The appeal was allowed, the 
injunction was made permanent, & 
pltf. was declared to be entitled to the 
money. — SifiiiEpowicz v. Seredowioz, 
[19341 1 W, W. R. 665 ; 3 D. L. R. 47; 
42 Man. L, R. 35.— CAN. 

sd. Action for breach of trust .] — 
Held : under the Married Women’s 
Property Act, 1890, a husband can 
maintain an action against his wife for 
breach of trust, & In cases whore 
another person is sued With the wife, 
& that person sets up a claim to 
portion of the property, the right of 
action given by sect. 21 of that Act Is 
not an exclusive remedy. — Anhaeub- 
9ER V. AnHAEUSSER & ROTH (1930), 
S. R. (Q.) 55,-^AUS. 

sf . Proceedings for possession order — 
Husband^s house in possession of wife.] 
—A husband oonnot obtain a possession 
order against his wife for his house in 
which she continues to reside after 
separation unless he provides another 
home for her. — M cLeod t?. McLeod, 
119351 2 D. L. R. 648 ; reesd. sub norn. 
M. V. M., [1935] 8 D. L. R. 551 ; O. R. 
329.— CAN. 


PART XII. SECT. 1, SUB-SECT. 2.— B. 

2292 1. Action by wife against husband 
— For negliyeftce.] — ^Pltf., a married 
woman, brought this action against 
her husband & aiiother for uegUgeuce 
in the operation of a motor vehicle 
driven by her husband, in which she 
was a passenger, whereby she was 
injured, 8c she claimed damages for 
her injury. The statement of claim 
contained no allegation of any express 
or implied contract : — Held : the 
action was for a tort within Married 
Women’s Property Act. 1926, s. 8. 
8c was not maintainable agaffist pltf. a 
husband.— GoiiDMAN e. Goldma^, 
[1028] a D. L. R. 152; 61 O. h. R. 
687,-M3AN, 


2292 ii. .] — A wife, who 

was being driven by her husband In his 
motor car, was injured in a collision 
between the motor car & a motor lorry. 
She broiight an action of damages 
against the owner of the lorry 8c 
against her husband : — Held : the 
action against the husband was incom- 
petent, in respect that (a) at common 
law the relationship existing between 
husband & wife is of so intimate a 
oharacitor that it is against public 
policy that the one should have a 
right Of action against the other in 
consequence of a wrong done, 8c 
(b) Married Women’s Property (Scot- 
land) Act, 1920, has not altered the 
law in this respect. — Harper v. 
Harper, 11929] S. C. (Ct. of Sens.) 
220.— SCOT. 

2292 ill. .] — CoiJPLAND V. 

MARh. [1931] O. R. 707. -CAN. 


2292 iv. Af arried Wome7i’s Act, 

R.S. 4. 1922, 8. 2.] — Married Womon’s 
Act, R. S. A. 1922, c. 214, s. 2. which 
proHdes, inter alia, that a inarrhMl 
woman shall be capable of suing & 
being sued in any form of action if 
she were an unmarried woman cannot 
be rolled on to stipport an tiction in 
tort by a wife against her husband. 

Semble : the Act, if, and so fur as, 
it purports to enable a wife to sue ber 
husband in tort, is infra ‘inres th(> Tro- 
vince as being legislation ni relation to 
a “civil right.”— H ill v. Hill, 11928] 

4 D. lx. R. 161 ; [19281 3 W. W. Tt. 

1, '^73: affd., [1929] 2 l>. L. B. /35; 
2 W. W. 11. 41; 2t Alia. L. R. 105. 
—CAN. 


sp. Action by wife agamat husband — 
To set aside fraudulent conveyance . \ — 
Pltf., who bad obtained a Jiidgment 
fur alimony & costs, sued on behalf ot 
herfiC'lf 8c all other creditors of he ’ 
husband to sot aside, as fraudulent 8c 
void under the I’raudulent Oonveyauooa 
Act, R. S. B, O., 1924, a prior ooh- 
veyanoe made by him to his daughter : 
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2298a. '*>-“(1) Pitt married deft. 

1898. In 1899 the parties separated tmder 
a deed of separation thenceforward lived 
apart. By the deed of separation deft, 
covenanted to pay an annuity to pltf., & 
the deed aJso contained a covenant for 
further assiirance. After the separation 
pl^. set up in business as a garage pro- 

g rietor, A she subsequently converi^d this 
Usinese into a private limited co. in which 
she held the majority of the shares & also 
was the chairman & managing director. In 
1929 she saw in a churchyard near her 
husband's residence a tombstone on which 
was the following inscription ; “In loving 
memory of Jennie the dearly beloved wife of 
W. B. Crawshay Ralston of the Bungalow, 
Valley. Died 20th May, 1916.*' Deft, was 
the W. R. Crawshay Ralston mentioned in 
. the inscription & he had caused the inscrip- 
tion to be made. Pltf. brought an action 
against her husband for libel also for a 
declaration that she was the lawful wife of 
deft. : — jffeld : though the inscription was 
capable of a defamatory meaning, pltf., by 
reason of Married Women’s Property Act, 
1882 (c. 76), s. 12, could not sue her husband 
on it, the action being for a tort & not for 
the protection & security of her separate 
property. 

(2) If there were any doubt as to the 
validity of the marriage, in my opinion, an 
action at law in the K. B. Div. of the High 
Ot. is not the proper proceeding in which to 
have that matter determined. I think it 
would be necessary, if there were any doubt 


as to the validity^bf the ma^riage^ ik> take 
proceedings tlndea^ the Legitimacy Deolara* 
tion Act, 1858 (c, 93) (MACNAtrojams, J.).-^ 
Ralston v. RiisroN, £193^ 2 K. B. 238 ; 
99 L. J. K. B. 286 ; 142 L. T. 487. 

2294. Add. Annotofion ; — Ccnsd. EaI-ston v. 
Ralston, [1930] 2 K. B. 288. 

2294a. For negligence— lolury sustained 

before marriage.] — Although by Married 
Women’s Property Act, 1882 (c. 76), s. 12, a 
married woman has the same civil remedies 
for the protection & security of her own 
separate property as if it belonged to her as 
a feme sole, & by sect. 24 “ property ** 
includes a thing in action, nevertheless a 
right of action for a pure tort wMch accrued 
before the marriage of the parties is not a 
thing in action within sect. 24, d? conse- 
quently such right is not part of the wife’s 
separate property. 

An unmarried woman sustained injuries 
through a man’s negligent driving, & issued 
a writ against him claiming damages in 
respect thereof. Before the trial of the 
action she married him : — Held : her right 
of action was not such a thing in action ^ 
would become her separate property withiu 
the meaning of tbe Act, but was barred by 
the general disability of husband & wife to 
sue each other for a tort. — Gottlifpb v. 
Edblston, [1930] 2 K. B. 378 ; 99 L. J. 
K. B. 647 ; 143 L. T. 695 ; 46 T. L. R. 544 ; 
74 Sol. Jo. 567. 

2310. Add. Annotations : — Consd. Ralston v. 

Ralston, [1930] 2 K. B. 238. Refd. Gottliffe 
V. Edelston, [1930] 2 K. B. 378. 


Part XI M. — Matrimonial Causes. 

2317. Add, Annotations: — A « (2) Apld. Cavendish 2321. Add. Annotations: — Consd. H. v, H., [1928] 

V. Cavendish, [1926] P, 10, Dlstd. Elliott v. P. 206. Retd. A.-G. for Alberta v. Cook. 

Albert, [1934] 1 K. B. 660. [1926] A. C. 444; Raeburn v. Raeburn (1928), 

2318. Add. Annotation : — Refd. Rugg-Gunn v. 138 L, T. 672. 

Rugg-Gunn & Archer, [1931] P. 147. 


— Held : action was one upon 

the statute & not one of tort within 
Married Women's Property Act, R. S. 
B. C., 1924.— Fuhb V. Fuhr. [1936] 
2 W. W. R. 237 ; 50 B. C. R. 438 — 
CAN. 

PART XII. SECT. 1, SUB-SECT. 2.— D. 

sd. Jurisdiction to decide on orioinaiing 
notice — Right to direct an issue ,] — 
Foster v, Foster, [1928] 8 W. W. R. 
673.— CAN. 

PART XIII. SECT. 1, SUB-SECT, 1. 

m I. .] — A JudfiTO of 

the Supreme Ct., sitting in his ordinary 
capacity, has no Junediotion to inter- 
fere with decrees pronounced by the 
ot. as a ot. for diroroe Sc matrimonial 
causes under Matiimonial Causes Act, 
1857 (o. 86). — ClAMAJxf V. Claman 

(1925), 85 B. 0. B. 187.— CAN. 

mli. .] — The Supreme 

Ct. of British Columbia has jurtsdiotion 
to entertain a petition for divorce 
between persons domiciled iu that 
Colony & in respect of matrimonial 
offences alleged to have been oom- 
mltted therein. — Watts & A.-G. for 
British Columbia v. Watts, [1908] 
A. O. 573, P. C.— CAN. 

q — The parties 

went through a form of marriage in 
Nova Scotia. In an action for declara- 
tion of nullity based on absence of 
consent & fraud j — Beid : the Supreme 


Ot. of Ontario bad no jurisdiction to 
entertain the action, 8c would have 
had none even if the marriage had been 
an Ontario marriage. The jurlsdlcUon 
of the Ecclesiastical Ots. In England 
has not been conferred upon the 
Supreme Ot. of Ontario. — Vamvakiuts 
V. IClRKOFF, [19301 2 B. L. R. 877 ; 
64 O. L, R. 686.“^AN. 

q li, Adultery before 

Divorce Act, 1980, in force ,] — Divorce 
Act, 1930, is retroactive & confers 
on the Supreme Ct. of Ontario jurls- 
diotion to dissolve a marriage if pltf. 
can establish an act of adultery on 
the part of deft, at any time after the 
celebration of the marriage even 
though the act of adultery occurred 
before the Divorce Act came Into 
force. — Upper v. Upper, [1933] O. It* 
1 ; 1 D, L. R. 244.— CAN. 

qj. High Court ^Borribau — 

To hear matrimonied suits between 
Jews .] — The High Ot, of Bombay has 
jurlsdiottou to entertain a suit arising 
out of matrimonial disputes between 
Jews, in deciding such disputes, the 
Jewish law must be applied “ with such 
adaptations to the circumstances of the 
oaee as Justice may regulre.** — Ben- 
jamin tj, Benjamin (1925), I. L. R. 
50 Bom, 369.— IND. 

a il. Droce^ings for nullity — 

Under ChHstitm Marriage Act^ 1872,1 — 
A suit tor a declaration that a marriage 
is null Sc void under Christian Harriage 

20 


Act, 1872, s. 4, because it was not 
solemnised in accordance with the rules, 
rites & ceremonies of the Church must 
be instituted in the appropriate subordi- 
nate civil ct. & cannot be entertained 
by the High Ct. direct. — Titli alias 
Tereza v, Jones (1933), I. L. R. 5G 
AU. 428.— IND. 

ai, Court of Appeal — British 

Columbia.] — The Ct. of Appeal has no 
jurisdiction to entertain appeals In 
divorce Sc matrimonial causes. — Ttt- 
LEB V. Jamieson, [1935] 3 W. W. R. 
610 ; 4 D. L. R. 705 ; 50 B. G. R. 263. 
—CAN. 


PART XIII. SECT. 1, SUB-SECT. 8. 

2820 I. Practice of Ecclesiastical 
Courts foUowcd — Proc^inos in fornid 
pauperis in Manitoba .} — CoUMUDau v, 
CoLBEino’' (Man.), [19261 2 D. L. R. 
896 : ,.926] 1 W. W. R. 867.— CAN. - 
•a. Rule inconsistent with Di/corce 
MatrimenUd Causes Act, 1857 — Vali 
d%.]— The fact that K. B, Rule 598 
diners from sect. 28 of Divorce & 
Matrimonial Causes Act, 1867, docs 
not render the rule invalid. Said 
sect. 28 deals wholly with ndes of 
practice Sc procedure, & even if they 
were over effective in Saskatchewan 
they, as the result of sect. 1 2 of King s 
Bench Act, 193p, have been super- 
seded by K. B. Rule 698 .— May V. 
May Sc MoKiniat, [1934] 8 W. W* R* 
471.— CAN* 



Vol. XXVu.— Husband and Wile. (bMWS 288!7--fil^ 


. M0* Ann^iuUon : — Refd, Dodworth v* Dale, 
{19863 2 AH U. B* 440. 

, No. 6069a, pod, 
DlK^ngvdihed lErom other grounds tor 
imddilllllig nmnlage.] — A decree atmuHing a 
suuriage on the ground of impotence is a 
judgment in tern altering the status of the 
paries, k can he pronounced only by the ct. 
of their domicil. A decree annulling a 


xi-j 


which €iH the date of the decree was voidable 
only & not void. In substance it is a decree ' 
for the dissolution of that marriage, & is 
thus distinguished from decrees annulling 
marriages for illegality or informality. — 
iNVHKCnYBB (OTHERWISE TRIPP) V, INVER- 
CLYDE, [1931] P. 29 ; 100 L. J. P. 16 ; 144 
L. T. 212 ; 95 J. P. 73 ; 47 T. L. R. 140 ; 29 
L. G. E. 363. 

Annotaii(m> -Reid, White (otherwise Bennett) v. White, 
[19371 P. 111. 

2381 ♦ Add, Annotation: — Reid, Inverclyde v, 
Inverclyde, [1931] P, 29. 

2334, Add. Annotations : — ^Reld. Salveaen (or von 
Liorang) v, Austrian Property Administrator, 
[1927] A. C, 641 ; Inverclyde v. Inverclyde, 
[1931] P. 29 ; Newbould v. A.-G., [1931] P. 75 ; 
Dodworth v. Dale, [1936] 2 All E. R. 440. 

2340. Add. Annotations : — Refd. Intract v. Intract 
(otherwise Jacobs), [1933] P. 199 ; Dod- 
worth V. Dale, [1936] 2 AU E. R. 440. 

2842a. Repudiation of marriage by other 

party.] — In a suit for nullity of marriage on 
the ground of incapacity to consummate 
it the ct. granted a decree to a petitioner who 
was the incapable spouse, finding as a fact 
that the other spouse had repudiated the 
marriage contract, but expressly refrained 
from deciding that there is jurisdiction to 
entertain such a suit at the instance of an 
incapable petitioner in the absence of 
repudiation of the contract by the other 
spouse. — Davies (otherwise Mason) v. 
Davies, [1935] P. 68 ; 104 L. J. P, 9 ; 152 
L. T. 264 ; 61 T. L. R. 151 ;78 Sol. Jo. 878. 

2846. Add, Annotation: — FoUd. H. v. H. (other- 
wise N.) (1929), 45 T. L. R. 618. 


I 2345a. — .] — ^Where the ct. finds in n 

for nullity of marriage that both the 
to the ceremony of marriage are impotc^b, 
each being incapable as regards the oth^» 
a decree nisi may be grants to each of we 
parties & either may apply in due course for 
a decree absolute. — H. v, H. (otherwise N.) 
(1929), 08 L. J. P. 165 ; 46 T. L. B. 618. 

2350. Add. Annotation : — Apld. Snowman v* Snow- 
man, [1934] P. 186. 

2351a. Miscarriage resulting from 

i fecundation ab extra,]-~Where in a woman’s 
suit for nullity of marriage on the ground of 
the man’s incapacity it was established that 
there had only been imperfect intercourse, as 
a result of which fecundation ah extra took 
place on two occasions & miscarriages 
followed, & the woman stiU remained yirgo 
intacta^ the ct. pronounced a decree nisi of 
nullity. — Snowman (otherwise Benbinger) 

V, Snowman, [1934] P. 186 ; 103 L. J. P. 87 ; 
161 L. T. 180 ; 50 T. L. R. 445. 

2369. Eor “ Dicisinson v. Dickinson ” read 
“ Dickinson ' v. Dickinson (otherwise 
Phillips).” 

2370. Add. Annotation : — Refd. Newbould v. A.-G., 
[1931] P. 76. 

2877. For “ B. v. B.” read “ B. (otherwise H.) 
V. B.” 

2381. Add. Annotations :—'Rotd. Inverclyde v. 
Inverclyde. [1931] P. 29 ; Intract v. Intract 
(otherwise Jacobs), [1033] P. 190. 

2382. Add. Annotation: — As to (1) Refd. Dod- 
worth r. Dale, [1986] 2 All E. R. 440. 

2388. Add. Annotation : — Consd. Intraci v. Intract 
(otherwise Jacobs), [1933] P. 190. 

2384a. .] — During three years’ cohabitation 

following a ceremony of marriage the man 
made no attempt to consummate the mar- 
riage, & in fact it was never consummated. 
The ct. granted the woman on her petition 
a decree nisi of nullity, acting on the presump- 
tion of law that resp. was incapable. — Kay 
(otherwise Gunson) . V. Kay (1934), 162 
L. T. 204 ; 51 T. L. B. 152 ; 78 Sol. Jo. 899. 
2405. Add, Annotation : — Consd. Intract v. Intract 
(otherwise Jacobs), [1933] P. 190. 


PART Xin. sect. 3, SUB-SECT. 1. 

p i. .] — The fact that, at the 

time of her marriage, a wife has Uvliitf 
a child born as a conBOUtienoe of Ulloit 
intercoTirs© with another man, of which 
intercourse her husband had no know- 
ledge, does not entitle the latter to have 
the marriage set aside. — Standee v. 
Standee, 11929] App. D. 349. — S. AF. 

PART Xni. SECT. 3, SUB-SECT. 2.— A. 

2829 V. .] — The law of Ontario 

as to annulment of marriage is the law 
of England as of July 15, 1870, 
modlhed by provincial law. Relief 
for persistent refusal of intercourse can 
only be given where on inference of 
Impotence can be drawn.-“-BETHBLL jr. 
Bethell, [19321 0. R. 300 ; 2 D, L. R. 
663.— CAN. 

2829 Vi, — 3— Dawson v. Dawson, 
[1937] 3 W. W. R. 8.~~OAJSI 

PART Xin. SECT. 3, SUB-SECT. 2.— 
B. 

3 J, — .] — A decree for nullity of 
marriage cannot according to the 

prlS& ol the eeol^tloal law M 

admirdstered In the Matrimonial 
be granted to petitioner on the ground 
meirely of petitioner’s own impo^ce ; 
but, if a petitioner can in addition to 


his own Impotenco satisfy the ct. that 
ther(i lias been & is conduct on the 
Ijari of resp. which has destroyed the 
iierum rnairimonium. aa, l)y a genuine 
& (loUborate repudiation of the mar- 
riage contract & its obligations, the 
ct. may ex junta causa grant the relief. — 
McM. v. MoM., McK. v. MoK,, [1U36] 
I. K. 177. -IR. 

PART XIII. SECT. 8, SUB-SECT. 2.— C. 

2346 iil. .] — Where the 

husband was potent & there was no 
structural incapacity on the part oi 
the wife, but the marriage had never 
been consummated owing to the 
opposition of the wife without any 
legitimate reason, the ct. granted a 
decree of nullity of the marriage on the 
grotmd that there was an Invincible 
repugnance on the part of the 
to the act of oonsummation resulting 
in paralysis of the will, whicn was 
consistent only with 
8, V. S. (1926), 29 W. A. L. R. 62.— AUS. 

2366 i. Not mere incapacity of c(.m- 
ception' — Where intercourse 
l^ersistent & wlM refusal to con- 
summate by a wife is fa®, 

groimd for aimulment, 

Ss It is e-rfdenoe of ‘‘to 

condition. If there is capacity to 

21 


(ionsummato, incaptxcity of conception 
is no ground for unnulnient. — TicE c. 
Tice, [1937] 1 D. L. U. 660; O. R. 
233.— CAN. 

PART XIII. SECT. 3, SUB-SECT. 2. - 

D. (b). 

2366 i. Wilfuld' persistent refusal 

—Refusal to be medically examined.]- - 
Wilful (Sc pei-sistent refusal b.v a vvne 
to noiisummate, refusal to subiiut to 

a medical examination, mjse a, n m- 

ferenee of impole.nee entitlmg the hus- 
band to hav c t h(" n I a rri aare tit t n 1 1 lie 1 1 
SSZKEJHEH r. can 

PART XIII. SECT. 3, SUB-SECT. 2. 

D. (e). 

8k. Whether aye a defence..]- The 
iulviinced ago of Um parl-ies is yut ni 
ithclf a bar to tbo aninilment ol a 
marruwo on the w' r' 

-MAKTIK JUKTIN.I l! 37 1 VV W. R. 
9 ;-, • 1 D. L. K. 411 ; () h. Jo. 3-9 , 44 
Man. R. U. 436.- CAN. 
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2412a. Right to be^.] — In a suit of jactitation of 
marriage, resp. begins ; but, semble, peti- 
tioner’s counsel has a right of reply. — G old- 
stone r. ‘G ou^stone (1922), 127 L. T. 32; 
svh nom. Goldstonb v. Smith (otherwise 
Goi:j)8TONE, 38 T. L. R. 408. 

2452a. .] — Mann v. Mann, No. 2496, post. 

2458a. .] — In this suit two questions arose : 

(a) whether a memorandum of agreement 
permitting the wife to live separate- & apart 
was a deed of separation ; (6) whether her 
proposal, after having herself separated from 
her husband ^ signed the agreement, that 
they should set up house together in the 
interests of the children, constituted a sincere 
desire for resumption of cohabitation. For 
petitioner it was submitted that the memo- 
randum of agreement relied upon was not a 
deed of separation, but merely an aOTeement 
for maintenance for a limited period. Even 
if it were a deed of separation, the wife was 
entitled to change her mind, & she had in 
fact shown a sincere desire to live together 
again with her husband," though her motive 
might have been the welfare of the children : 
— Held : the memorandum of agreement was 
a valid & binding & subsisting a^eement 
to live separate & apart. The wife’s pro- 
posal, not being made to restore the con- 
nubial relationship simpliciter, but merely so 
that she her husband & the children should 
set up house together, was not a sincere 
desire that they should live together. 
Petition dismissed, — Lacey v. Lacey (1931), 
146 L. T. 48 ; 95 J. P. 179 ; 47 T. L, R. 577 ; 
76 Sol. Jo. 672 ; 29 L. G. R. 666. 

2477a. ,] — Lynch v. Lynch (1938), 78 Sol. 

Jo. 30. 

2479a. Extravagance of wife.] — (1) Extrava- 
gance of living on the part of a wife aiffecting 
the financial position & prospects of her 
husband may be a matter “ so grave So 


weighty ** within Ymtman v. Feo^man, 
No. 3001, as to render it contrary to the real 
truth of the case to treat the husband as 
guilty of desertidn without reasonable cause, 
therefore may afford a defence to a petition 
for restitution of conju^ rights. 

(2) A husband is not to be taken as having 
deserted his wife without reasonable cause 
because his work in life compels him to live 
away from her. — G. v. G., [1930] P, 72 ; 142 
L. T. 311: 94 J. P. 79 ; 46 T. L. R. 69 ; 
svb nom. (J.-M. v. G.-A, £)., 99 L. J. P. 14 ; 
74 Sol. Jo. 69; subsequent proceediriga^ sub 
nom. Gordon v. Gordon (1981), 76 Sol. Jo. 
139. 


2479b. Husband’s work requiring him to live apart 
from wile.] — G. v. G., No. 2479a, ante. 

2484a. Together with aversion from husband’s 

work & interests.] — R ussbli. (Marchioness 
oE Tavistock) v. Russbtx (Marqxtxs op 
Tavistock) (1935), 80 Sol. Jo. 16. 

2487a. .] — Lacey v. Lacey, No. 246Sa> 

ante. 

2490. Add. Annotations : — As to (2)Con$d. Hyman 
V. Hyman, Hughes v. Hughes, [1929] P. 1. 
Generally^ Refd. Hyman v. Hyman, [1929] 
A. C. 601 ; Russell (Countess) v. Russell 
(Earl), [1935] P. 39. 


2492. Add. Annotation : — Consd. Hyman v. Hyman, 
[1929] A. C. 601. 

2494, Add. Annotation : — As to (1) Refd. Lacey v. 
Lacey (1931), 47 T. L. R. 677. 

2498. Add. Annotations : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416 ; 
Fender r. Mildmay, 11037] 2 All E. R. 102. 

2501. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

2511. Add, Annotation : — Refd. Dewe v. Bewe, 
Snowdon v. Snowdon, [1928] P. 113. 


PART xni. SECT. 3, SUB-SECT. 4. 

st, fVhat miisi bn fjroved .] — Before a 
(lecioe of dissolution of maj'rin^e oau be 
made on the ground sot out iu 
seel. 10 (f) of Bivoroo Sc Matrimonial 
Causes Act. 1928, whieb is as follows : 
“ That resp. is a person of uusound 
mind Si. is iLDllk(‘ly to recover, & haw 
boon oonilnod ns snoh in New Zealand 
in an institution within Mental Be* 
foctives Act, 1911, or in a like institu- 
tion in any ott»er country of the British 
dominions, for a period or periods not 
Joss in the aggregate than seven yearn 
within tlie period of t-eii years irnme- 
dtately pre(j(5ding th<’ tijing of the 
petition.’* IVditionin has to establish 
not merely tliat lesp. is a person of 
unsound mind & is unlikely to recover, 
but also that resp. lias been confinea 
as such in an institution tor the 
required peilod — i.e., conllned as a 
i)oi’Son araictod with unsoundness of 
mind to a degree tha.t w^ari-ant-s the 
making of a eomiuittal order. (Jonse* 
qucntly, it is not permissible under the 
above -quoted pam. (f) to count any 
T>erlod of detention as a voluntary 
boarder in a mental institution which 
resulted In rtdief & temporary cure & 
distibarge merely because the person 
ultimately become a person of so 
unsound a mind as to warrant Sc result 
in committal, or to treat a voluntary 
boarder as having been actually oon- 
llned as a person of unsound mind 
merely because it is established by 
eyidenoe that sucb reap, could have 
been lawfully confined as a person of 
unsound mind.— O. e. G., il936J 


N. Z. L. R. 7r,2 ; O. L, R. 555 ; 12 
N. Z, B, J. 248.- -N. Z. 


PART XIII. SECT. 6, SUB-SECT. 1.— D. 

2435 li, .] — A prior request In 

writing for restitution of couiugal 
rights is not a prerequisite to the bring- 
lug of an aotfon In Soskatohewan for 
restitution of conlugal rights. — 
PoLOvmgoFF V. P 01 .OVNIKOFF, [1930] 
2 W. R. R, 177.--OAN. 


PART XIIl. SECT. 5, SUB-SECT. 1,-^E. 

8452 li. -On a petition for 

restitution of oonjugol rights petitioner 
must satisfy the ot, that he or she has 
a sincere desire for a real restitution 
of those rights & a ooirospondlng 
willingness to render them to the other 
spouse. — Woodlands v. Woodlands 
(1924), 3.^ C. li. R. 446.— -AU8. 

2452 iil. .] — After a husband & 

wife had separated & had been living 
apart, each of them being content to 
„do so, the wife sineerely but unsuo- 
oessfully endeavoured to induce him 
to resume cohabitation. She then 
petitioned for restitution of conjugal 
rights. There was no suggestion of any 
matrimonial offence by either party 
which would bar the restitution 
Held she was entitled to the decree.— 
Walton e. WAin:oN, [19343 3 W, w. R. 
588^ li. K. 79 ; 42 Man. 


part XIIB Sra-SBCT. 1.- 

sd. PetiMoner ffuHy of 
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A suit for restitution of conjugal rights 
lies under Burmese Buddhist law ; but 
a husband wlD not obtain such restitu- 
tion on account of his misconduct, — 
Mathkin Nwte e. Maunu Kha (1929), 
I. L. R. 7 Ran. 461.— IND. 

sa. Defendant in prison .] — The ct. 
has no power to dispense with the 
preliminary order of restitution in 
an action for restitution of conjugal 
rights failing which a divorce on the 
ground of madolous desertion, In 
such an action the mere fact that deft, 
is in prison is no bar to the granting 
of a restitution order. — Aldkkd v. 
Aldrbd, [1929] App. D. 356. — S. AF. 

sg. Agreement to settle differences — 
Not acted upon .] — A memorandum of 
agreement of settlement of matri- 
monial differences signed after the 
ojose of the pleadings in proceedings 
for judicial separation, but not noted 
upon, has no effect. & will not bar 
petitioner from obtaining her remedy 
in proceedings for restitution. — O oldi- 
OUTT V. OOLDIOUTT (1932), 46 B. O. R. 
354.— CAN. 


PART Xni. SECT. 5. SUB-SECT. 1.- 

F, (h), 

sk. Petitioner suffering from venereal 
The foot that a husband Is 
suffering from venereal disease Is no 
bar to an action by him against his 
wife for restitution of oonjngal rights 
failing which a dlvoroe.— Ainbbctry v. 
Ainsbury, I1929J App. D. 109.—' 
S. AF. 



VoL XXVU. 

251Sa* — A husband 4c wife intermarried 

in Feb* 1922, & continued to cohabit until 
July, 1927, when the wile left the husband. 

On Nov. 2, 1927, the wife petitioned for a 
divorce founded upon an act of sodomy 
alleged to have been committed on her by 
the husband in Mar. 1922, Sc alleged acts 
of cruelty consisting of (a) acts of shameless 
uncleanness Sc invitations to repeat them, 

& (b) ordinary acts of cruelty, such as acts 
of ill-temper & abuse. 

At the trial the judge in summing up to 
the jury did not warn the jury against finding 
that the sodomy alleged had been committed 
on the uncorroborated evidence of the wife, 
who was an accomplice ; nor did he clearly 
point out that before it could be held that 
there w^ cruelty as regards the sexual 
malpractices it must be shown that they 
caused danger to life, limb or health, bodily 
or mental, or a reasonable expectation of it. 

The jury’s verdict was that sodomy had been 
committed as alleged ; that the husband had 
been guilty of cruelty of the class (a), Sc that 
he had not been guilty of cruelty of class (b). 

^ The judge then made a decree nisi for dis- 
solution of the marriage. On appeal : — 

Held : (1) the judge ou^t to have warned 
the jury that cogent evidence was required 
to overcome the presumption of innocence 
of sodomy, & that they should not convict 
on the \^e’s uncorroborated evidence ; 

(2) the ct. must take notice of the fact that 
there had been condonation of the oftence, 
even though the husband did not plead it ; 

(8) the judge had misdirected the jury by 
saying that the sexual malpractices were 
cruelty in themselves, as there could not be 
legal cruelty without danger to life, limb, or 
health, physical or mental, or reasonable 
apprehension of it ; &; (4) instead of directing 
a new trial the ct. should dismiss the wife’s 
petition. 


Hnsbaiid and Wifo. Casts 25lBa‘-2704d. 

(5) The 'Wife having on the evidence be€®i 
a consenting party to the act of sodomy 
alleged to have been committed it would 
be impossible for her to obtain a decree of 
divorce based solely on that act. 

(6) The rules with regard to condonation 
Sc connivance as a bar to a decree for divorce 
were well established in the practice of the 
Ecclesiastical Cts. before the Act of 1867. 
In my jud^ent these rules apply to c^es 
in which the ground alleged for divorce is 
sodomy (Greer, L.J.).— ^tatham v. 8ta- 
THAM, [1929] P. 131 ; 98 L. J. P. 113 ; 140 
L. T. 292 ; 46 T. L. R. 127 ; 72 Sol. Jo. 847, 
0. A. 

Annotation As to (1) Consd. I). B. v. W. B., [1035] P. 80 

2554. Add. Annotation : — Generally ^ Hefd. Rae- 
burn V. Raeburn (1928), 138 L. T. 672. 

2602. Add the following para. : — 

Though there was no Suggestion that the 
children had been cruelly or improperly 
treated by the husband, the ct. directed the 
children to remain in the cnistody of the 
mother so long as she maintained Sc properly 
educated them without expense to iier hus- 
band, he to have proper access to them, till 
they should respectively attain fourteen 
years of age. 

2648a. Unnatural offences.] — S tatham v. Sta- 
THAM, No. 2618a, ante. 

2661. Add. Annotations: — Apld. Statham v. Sta- 
tham, [1929] P. 131. Refd. Rugg-Gunn v. 
Rugg-Gunn Sc Archer, [1931] P. 147. 

2671, Add. AnnoiaiAon W , M. J. r. 

W- , H. R. W., [1930] 2 All E. R. 1112. 

2704a. .] — Where the ct. was satisfied 

that a wife had been raped by a man im- 
known, with the result that she gave birth to 
a child, it held that there was no adultery & 
dismissed the husband’s petition for divorce. 
— Cjlarkson V. Clarkson (1930), 143 L. T. 
775 ; 46 T. L. R. 623. 


PART Xlll. SECT. 5, SUB-SECT. 2.— 
B. (a). 

2521 i. Qnestion of fact <fr degree .] — 
Cruelty Is a matter of dep’ee.— 
A. V. A.. [1926] 2 D. L. B. 1195 ; [1925] 
2 W. W. R. 164 ; 19 Sask. L. R. 346.— 
CAN. ^ 


2621 li. .] — The qxiostlon whether 

E ltf. herein was actually afraid of het 
uahand or not held not to affect the 


question whether hie conduct araoimted 
to legal cruelty as delined lu Russell 
T. Bussell^ No. 2661. — DESitBRAis v. 
Desabrais, [1928] 3 D. L. R. 649 ; 
[1928] 2 W. W. R. 394 ; 22 Sask. L. R. 


417.— CAN. 


8684 1. Cvnnulcdive effect of acts 7u>i 
cruelty per ««.]— The acts constituting 
cruelty may be treated as cumulative. 
—A. V* A.. [1926] 2 B. L. R. 1195; 
[1925] 2 W. W, R. 164: 19 Sask. 

L. R. 846.— CAN. 


PART XIU. SECT. 6, SUB-SECT. 2.— 
B. (c). 

2660 lx. .] — A course of con- 
duct calculated to break the spirit of 
the sufferer & continued until health 
breaks down* or is likely to break down. 
Under the strain, is cruelty. — BAuFuenn 
V. BIaufibld (Sask.), [1926] 1 w* W. R. 


Part xiu. sect* 6. sub-sect. 2.— 
B. (h). 

ag. Spending earnings on mistresa'^ 
Tming taife of preference for mistress.]-^ 
Where the oouduct of a husband, in 
obliid^ hlfi wife to earn her own Uving 
while he erpends his eamitige on a 


mistress for whom he openly indloates 
his preferonoe, so preys on the wife’s 
mind that, to his knowledge, it under- 
mines her health. It constitutes cruelty. 
— Jones v. Jonk^ [1925] 2 D. L. R. 
1144; [1926] 1 W. W. R. 449 : 19 
8a8k, L. R. 202 ; 44 Man. L. R. 233.— 
CAN. 

PART XIII. SECT. 6, SUB-SECT. 2.— 

B. (1). 

sh. Husband desorUring himself on 
erUislment as uridoxver — Deserting unfe 
daring pregnancy. y — A husband deserted 
his wife on two occasions, on one of 
which she had a baby three months 
old, & on the other when she was about 
to be confined. On joining the army 
in 1916 the husband stated that he was 
a widower, & thereby the wife was 
caused considerable pain & anxiety, & 
with difficulty obtained an allowance 
out of his pay as his wife; — Held: 
the husband’s conduct amounted to 
cruelty. — Stuart v. Stuart (1926), 
I. L. il. 63 Calc. 436.— IND. 

PART Xm. SECT. 6, SUB-SECT. 2.— E. 

2683 ili. .] — Action by a wife 

for judicial separation on the ground of 
cruelty dismissed, where the violence 
complained of did not injiu*o her health 
or give her cause to fear injury thereto, 
& was the result of her conduct with 
another man which she continued 
knowing that it pro's^okod dOTt.— 
CONNOLPKY V. OONNOULMY, [1925] 2 
W* W. R. 426.— CAN. 

8l. Refused Of marital i^Uercoursc.]— 
A wife’s refusal of marital intercourse 
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is not a justification of legal cruelty. 
Ijogal cruelty is sufficient ^ound for 
judicial separation ; desertion is not 
a necessary clement when such cruelty 
Is proved. — Gustafson v. Gustafson, 
[1936] 2 W. W. R. 286.— CAN. 

PART XIII. SECT. 5, SUB-SECT. 3.— A. 

0 i. Erndmce of marriage.] — On 

an indictment for adultery under 
R.S.N.B., 1854, evidence of marriage 
is subject to the same rules as on an 
indictment for bigamy. — R. v. 
Foster, [1935] 1 I). L. U. 252 ; 62 

C. C. C, 263 ; 8 M. P, R. 10.— CAN. 

e i. .] — Attempted intercourse 

does not in law constitute adultery 
unless actual penetration has been 
proved or must be inferred, l)iit com- 
plete penetration Is not essential.— 
Anthony v. Anthont Sc Coi{J)ato 
(1932), 49 N. S. W. W. K. 103.— AUS. 

PART XIII. SECT. 6, SUB-SECT. 8.— 
B. (a). 

2712 I. Single act - - Fin- purpose 
of mpplyirtg eHdence.l-^An act of 
adnlterv committed solely for the 
nurpose of supplying evldeneo on 
which the spouse of the party so 
couiuiittlng it may base an action for 
divorce will not entitle pltf. to a decree. 
Although under ordinary oiroum- 
stancos the evidence herein would 
support the inference that adultery 
had In fact been committed, yet, s uce 
It appeared ulain that said evidence 
was staged ’ by deft, for the purpose 
of enabling pltf. to bring the acuooi. 
it WB8 held that the inference was at 
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2718ft. tofectioti<jf resp. with ** crabs ** 

is, in €he abseiice of prior misconduct or 
Inieotion of petitioner, primd facie evidence 
that reap* h^ committed adultery.‘-~STBAi) 
V. Stead (1927), 71 SoL Jo. 891. 

2722a. Staying with unknown woman in 

same bedroom — Presumption of adultery.] — 
WOOIJ5' V, Wooi*F, 1^0. 2770c, poet 

2723a. .] — Haliam v. Hallam (1930), 17 

T. L. R. 207 ; 76 SoL Jo. 167. 

2780. Add. Annotation : — Hefd. Woolf v. Woolf, 
[1931] P. m. 

2733a. Hotel evidence.] — On the trial 

of an undefended petition for divorce, on 
the ground of adultery wdth a woman 
unknown, the ct. declared its intention of 
refusing to sanction the practice of resorting 
to hotels to establish a primd facie case for 
dissolution of marriage, & dismissed the 
petition. — A ylwaed v. Aylwabd (1928), ‘44 
T. L. R. 456. 

27S7a. .] — Applt. in 1916 ceased to live 

with resp. as his wife, though she Joined him 
sometimes in America, London & Scotland, 
& letters passed between them of an 
affectionate nature. In 1919 applt. met D, 
in New York, who was living with her hus- 
band & two daughters on terms of affection 
& , up to the date of these proceedings, con- 
tinued to be on these terms with them. In 
Dec. 1920, with her husband’s consent, she 
went on a big game shooting expedition to 
Africa with applt. ; applt. ’s wife consented, 
though against her desire. Applt. & D. were 
drawn together through their mutual 
enthusiasm for sport. An expert photo- 
grapher was with them on the expedition but 
fell iU. Applt. & D. were away on trips with 


no one but natives for several days dc nights 
together. B. was, in 1920, forty-five years 
of age, & there was no direct evidence of 
familiarity between them : — Held : there 
was not sufficient ground for the inference 
that adultery might reasonably be assumed 
as the result of an opportunity for its occur- 
rence. — Ross V, Ellxson (OR Ross), [1930] 
A. 0. 1 ; 96 L. J. P. O. 163 ; 141 L. T. 666, 
H. L. 

2743. Add. Annotations : — Distd. Mart v. Mart, 
[1926] P. 24. Apld. CoUis v. CoUis dc Thomas 
(1933), 77 Sol. Jo. 673; Grubb v. Grubb 
(1934), 160 L. T. 420. Consd. Snowman v. 
Snowman (1934), 60 T. L. R. 446. Distd. 
Farnliam v, Famham, [1937] F. 49 ; He 
Hamer’s Estate, Public Trustee v. A.~G., 
[1937] 1 All E. K. 130. Consd. Stafford v. 
Kidd, [1937] 1 K. B. 396. Refd. Selby v. 
Atkins (1926), 135 1.. T. 45 ; 8. v. S. & P. 
(1927), U T. L. R. .52 ; He A. B.’s Petn., 
(1928] P. 25 ; Inverclyde v. Inverclyde, 
[1931] P. 29 ; Russell (Countess) v. Russell 
(Earl), [1935] P. 39. 

2746. Add. Annotatione ; — Retd. Mart v. Mart, 
[1926] P. 24 ; lie Bromage, Public Trustee v. 
Outhbert, [1935] Ob. 605 ; Stafford Kidd, 
[1937] 1 K. B. 395. 

2747. Add. Citations [1926] P. 24 ; 96 L. J. P. 
29 ; 134 L. T. 446. 

Add. Annotations : — ^Dlstd. CoUis v. CoUis dc 
Thomas (1933), 77 SoL Jo. 573. NJF. Ee 
Bromage, Public Ti'ustee v. Cuthbert, [1935] 
Ch. 605. FoUd. Stafford v, Kidd, [1937] 1 
K. B. 395. 

2749* Add. Annotation : — Consd. Rimmer v. 
Rimmer (1930), 46 T. L, R. 624, n. 


moflt a highly improbable one. — D k 
Akmond V. De Akmono (Sask.), [1929] 

2 D. L. K. 121 ; 1 W. W. R. 654.— 

CAN. 

2717 i. Cordradion of vemreal 
disease .] — The fact that a husband has 
communicated venereal disease to his 
wife Is in law eufBoiont evidence of 
adultery. It also amounts to legal 
cruelty. — Hakdless v. Hardlesh 
(1932). I. L. R. 65 All. 134.— IND. 

2719 i. Evidence of private detectives.] 
— Evidence of professional investi- 
gator not coiTohorated & divorce not 
granted on the groimd of insufficiency 
of evidence, — A lbert v. Albert, [1934] 

3 D. L. 11. 792.— CAN. 


PART XUI. SECT. 5. SUB-SECT. 3.— 
B. (b). 

2726 vii. .] — Stephen v, 

Stephen, [1931] 2 D. L. R. 892, — 
CAN. 

2726 viii. .] — Boubooin v. 

BOUROOIN, [1930] 2 D. L. R. 797. — 
CAN. 

2726 lx. d— S. v. 8. & M., 

[193111 W. W. R. 116; affd., [1931] 
2 W. W. R. 126.— CAN. 

2726 X. . — On appeal by 

co-resp, in a divorce action : — Held : 
the evidence jnstffied the trial iudge’s 
finding that oo-resp* Sc deft, had been 
guilty of adultery. — R ooke v. Rooke 
Sc Dulmaoe, [1935] 2 W. W. R. 69. — 
CAN. 

2726 xi. .] — In a suit for 

divorce, where there is no proof that 
the parties charged with adultery had 
at least a disposition to take advantage 
of the opportunities for misoonduot, no 
number of equivocal Incidents, each 
compatible with Innocence, will Justify 
the inference of adultery. Nor can 
that inference be drawn from the 


untruthfulness of the parties charged, 
where there is no evidence aliunde to 
8upj)ort petitioner’s case. — Edmunds 
V. Edmunds & Aysoouqh, [1935] 

V. L, R. 177.— AUS. 

2725 xii. .] — In an action 

by a husl^nd for divorce held that, 
although the incidents In evidence if 
taken separately might not justify a 
finding of adultery, yet theii* cumu- 
lative effect was such that adultery 
must necessarily be inferred. Thc^ 
custody of the children was given to 
pltf., <icft. to have reasonable aecess. 
C:!oBts of her defence & eoxmtorclaim 
were given deft., & pltf. was awarded 
costs of action Sc on the counterclaim 
against co-doft., said costs to Include 
those payable by pltf. to deft. — 
Paulin v. Paulin & Martin, [1937] 1 

W. W, R. 753.— CAN. 


2730 I. Whether necessary to prove 
direct fact — When opportunity shown to 
exist — Letter from defender admitting 
iTioidenf.}— S mith v. Smith, [1929] 
S. C. (Ct. of Sess.) 76 —SOOT. 

aj. Failure to deny evidence given by 
oQier 8ide.h^Held: a strong circum- 
stance to bo taken into account. — 
Stacey v. Stacey (Alto.), [1927] 2 
D. L. R. 864 ; [1927] 1 W. W. R. 821.-^ 
CAN. 


PART Xin. SECT. 6, SUB-SECT. 8.— 

B. (c). 

2743 i. Proof of non-access — Evidence 
of either spouse.} — ^The rule of Hussell 
T. Rusaeul No. 2743, does not apply 
so as to exclude evidence of non- 
aooesa, where there ia no posalbllity 
of bastoidising a ohild. — R obebih v. 
Robbrtb (Alta.), 11928] 1 D. L. R. 
227 ; [1927] 3 W. W. R. 625.— CAN. 

2748 U. .] — RdW.* the 

evidence of sponaes was admissible to 
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bastardise a ohild bom dm'lng wedlock ; 
the rule to the contrary, applied in 
Russell V. RuaselU No. 2743, not being 
part of the law of Scotland. — Burman 
f. Burman, [1930] S. C. 2fi2.— SCOT. 

2743 iii, .1 — In an action 

by a husband for divorce on the 
CTounds of adultery evidence by the 
husband of non-access by him to hie 
wife to show that deft, became preg- 
nant during the peilod of non-occees 
Is admissible if such pregnancy, in con- 
sequenoe of a surgical operation per- 
formed upon deft., cannot result in 
the birth of a child. — Venter v. 
Venter, [1932] N. L. R. 90.— B. AF. 

2743 iv. .]— Where, in a 

suit for divorce on the ground of the 
wife’s adultery. It was proved that 
eight months after the filing of the 
petition of divorce the wife had a 
miscaTTiage & produced a foetus six 
weeks old : — Held : the husband could 
give evidence of non-access to bis wife 
at the material date. 

It Is a anestlon whether the 
rule in RusseU v. Russell applies to 
India or not, having regard to sects. 
112, 120 of the Evidence Act. — Cock- 
man V. OooKMAN <1933), I. L. R. 60 
AU. 670.— IND. 

2743 V. — ,} — The roJ© that 

evidence by a husband or wife of non- 
access is InadmiBsiblo, Is the same in 
British India os in England, & is 
applicable not only to oases in which 
the If^timaoy of the child Is in l^o 
but also to proceedings Instituted in 
consequence of adultery, where the 
wife’s adultery is sought to be e8v®il‘ 
Ushed by proof that she has given birth 
to a child of which the husband Is not 
the father. The fact of non-aco^s can, 
however, be proved by 
aZiimde. — Swuenev*?. Sweeney (1935), 
I. L. R. 62 Oal. 1080.— IND. 



VoL XXVil.— Husband and Wile. Oases 8749a— 2770e. 


V, Boast, [1937] I 

4 All E, E. 423 ; 54 T. L. B. 107 ; 81 Sol. Jo. 

065, D. G. 

27&la. — — _ Nullity suit,]— Go a x^otition by 
the man for nullity of a man-iage celebrated 
in Apr. 1933, the ct. found on the facts, sub- 
ject to the admissibility of evidence, that the 
marriage- had never been consummated by 
reason of the woman being frigida quoad hunc 
that she had given birth to a child in 
Aug. 1985, after leaving the man in Sept. 
1933, & had confessed intercourse with 

another man to whom she ascribed paternity. 
On these findings the ct. lield that the evi- 
dence tendej*ed was not rendered inadmissible 
in a case of nudity by the rule in Russell v. 
Russell, [1924] A. 0. 687. The exclusion by 
that rule of the evidence of a sxiouse negativ- 
ing the legitimacy of offspring does not 
extend to the ex(!;lusion of evidence negativing 
the existence of married intercourse. 
right of the man to x>rove that the woman is 
unable to consummat/c the marriage with him 
cannot be destroyc'd by reason of her liaving 
given birth to a child who is frotn the nature 
of the case illegitimate. 

In a suit for nullity of marriage for want of 
consummation there is no iasue as to 
adultery ; non-consummati<.)n once estab- 
lished, adultery becomes an irrelevant 
though necessary inference, as also bastardisa- 
tion, when the birth of a child has occurred.— 
Faknham V . Fahnham (otherwise Daniels), 
11937] F. 49; 11930] 3 All E. H. 776; 106 
L. ,T, P. 6 ; 155 T. 621 ; 53 T. D. B. 123 ; 
81 Sol. Jo. 60. 

Annotaiion : — ^FoUd. Burgess (otherwise Leadbetter) r. 

Burgess, [1937J P.'60. 

27611). .] — On a petition by the 

woman for nullity of marriage on the ground 
of the impotence^ of the man the ct. admitted 
as evidence stabunents by the woman that 
a child born in wedlock was the result of her 
ante-marital intercourse with another man 
Sc ascribing the xi^-ternity of a second child 
born before the hearing to a second man. — 
Burgess (otherwise Leadbetter) v. Bur- 
gess, [1937] F. 60 ; [1937] 1 All E. R. 374; 
106 L. J. P. 20 ; 156 L. T, 200 ; 53 T. L, R. 
190 ; 81 Sol. Jo. 240. 

2753. Add, Annotation : — Refd. Sloggett v 

Sloggett, [1928] P. 148. 

275da. Evidence of petitioner’s father — That 

petitioner living apart from wife at material 
period,]— In this xmdef ended petition for a 
divorce by a labourer the evidence of 


adultery depended upon the proof of the birth 
of a child to the wife some eighteen months 
after they had ceased to live together. Both 
parties continued to live at different addresses 
in South London, & the ct. accepted as 
evidence of non-access the evidence of the 
etitioner’s father that the petitioner had 
een living with him during the material 
period & had not slept away one night. — 
Hadlow V. Hablow (1930), 143 L. T. 774 ; 
46 T. L. R. 624 ; 74 Sol. Jo. 682. 

Annotation : — Re!d. Statford v. Kidd, |li)M7] I K. B. 395. 

2762. Add, Annotation : — FoUd. Little v. Little, 
[1927] P. 224. 

2763a. 1 — .1 — The adultery of a Hus- 

band in his wife^s suit for dissolution of 
marriage is sufficiently established, subject 
to identification, by the production of the 
decree in a former suit, upon which it appears 
that damages have been assessed againsu him 
as co-rosp. in respect of the same adultery, 
& that he has been ordered to pay such 
damages, without the decree in question 
containing any express & separate finding 
that he committed the adultery in question, — 
Little v. Little, [1927] P. 224 ; 96 L. J. P. 
131 ; 137 L. T. 495 ; 71 Sol. Jo. 493. 

2765a. Conviction for perjury — In action In which 
Immorality alleged.] — A conviction for per- 
jury committed during a slander action, for 
falsely swearing that sexual intercourse with 
a certain woman had not occurred, is equiva- 
lent to a finding that tliere had been such 
intercourse, &> the certificate of conviction is 
admissible as primd facie evidence of the 
intercourse in a subsequent suit for dissolu- 
tion of marriage in which the man convicted 
is reap. — O’Toole v, O’Toole (1926), 134 
L. T. 542 ; 42 T. L. R. 245. 

2768. Add. Ayinotation : — Refd. Fender v. Mild- 
may, [1937] 3 All E. R. 402. 

2770a. Entry in register of births.] — An entry 

in a register of births, signed by the wife, is 
admissible against her as a confession of 
adultery. — Brierlby v, Bbierley & Wil- 
liams, [1918] P. 257 ; 87 L. J. P. 163 ; 119 
L. T. 343 ; 34 T. L. R. 458 ; 62 Sol. Jo. 
704. 

2770b. Admission of adultery by husband — 
Sufficiency of.] — Booth v. Booth (1929), 73 
Sol. Jo. 169. 

2770c. Refusal to disclose name of woman.] — 

On an undefended petition by a wife for disso- 
lution of marriage by reason of the adultery 


2756 i. statement by vH/e — As to 
iUegiUmacy of child — Admissible to 
establish fact of wife's adviiery ,] — 
Blobkeb V. Blexkeb (1927), 48 

N. L. B. 133.— S. AF. 

2765 U. .1— On the 

hearing of a petition hy a hnsband for 
divorce on the grotind of hie wife’s 
adulteiT, evidence of a statement by 
the wife that a man other than her 
husband Is the father of a child bom 
to her is admissible, not as evidence of 
the paternity of the child, but as con- 
stituting on admission of misconduct, 
— GiKN V. Ginn, (19311 V. L. K. 298; 
Argus L. R. 263.— AUS. 

»k. Birth of child while parties 
separated — Proof of maternity neces- 
sary , \ — In a case where It is proposed 
to prove the alleged adultery by c^lng 
evideiice as to the birth of a child, 
Bince the separation of the husband 
the yddCi the evidence should be 


directed to the maternity of the 
mother & the mere statement that a 
child has been found or seen living in 
the same house with the wife Is not 
ordinarily suffioient to estabiish that 
the child is her ohild. — Simon Lakra 
V. Mussammat Suoan Bakhla (1932), 
I. L. R. 11 Pat. 627.— IND. 


»art xiii. SEcrr. 6, sub-sect, a.— 

B. (d). 

b I. In regtdar course of business. ] 

-Whore a person. e.g. a tradesman, 
hysioian, mechanio or taxi-driver. Is 
aJled to the house of a prostitute in 
4e regular oouise of his business, the 
iferenoe that he committed adi^tery 
iere should not be drawn against him 
i a cUvoroe action in the absence of 
rldenoe in addition to that of the 
lot of such ^slts.— W bioht V. 
7BIOHT, (19281 1 P' ’ 
928) 1 W. W. R. 383.— €A|i. 
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I PART XIII. SECT. 6, 
B. (t) i. 


2770 i. Admission of advltrry hy wife 
— Sujgiciency of.] — In July, 1923, 

S etltioner & resp. entered into a sopara- 
ion agreement, & thereafter lived 
separate & apart. During the yepara- 
tion resp.. In May, 1924, gave birth to 
a child. The hunband petitioned for 
divorce. The o\icience of adultery 
consisted of admJHHions by resp. ; — 
TIeid : this evidence was admissible.— 
Hrnlby V. Henley, II 927 J 8. A. S. R. 


sm. Admissions hy respondent.]-— 
Admissions, whether written or verbal, 
made by reap. In a stilt lor dissolution 
of marriage are not In themselvo} 
Bufbolent proof of adultery ; but when 
other facts, tending to establish such 
adultery, have been adduced, the 
admissions are corroborated evident 
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of her husband, the evidence wae that the 
husband paesed two nights in a bedroom at 
an hotel with a woman. He then informed 
his wife of the fact, but disclosed no name or 
address of the woman in question either to 
his wife or to her solrs. or to the King’s 
Proctor to whom the papers in the case had 
been sent by the ct., although both the solrs. 
& the King’s Proctor applied to him for 
these particulars. As the result of inquiries 
by the King’s Proctor there was no evidence 
of, any association of the husband with a 
woman other than his wife, still less of illicit 
association : — Held : the appeal must be 
allowed & a decree nisi granted on the ground 
that if evidence were tendered in good faith 
which under all usual circumstances clearly 
pointed to adultery, it was the duty of the 
ct. to act upon it, unless the King’s Proctor 
could adduce cogent evidence to rebut the 
obvious conclusion, & in the present case 
there were circumstances on which the ct. 
ought to be satisfied in accordance with what 
had hitherto been the practice that adultery 
had been established. — ^WooLF v. W 00 I 4 P, 
[1931] P. 134 ; 100 L. J. P. 73 ; 146 L. T. 
36 ; 47 T. L. R. 277, O. A. 

Annotation Refd. Wyatt v. Wyatt, [1937] 3 All E. R. 885. 

2771a. Discretion statement in former suit.] — 

In Dec. 1932, a husband presented a petition 
for divorce against his wife on the ground of 
her alleged adultery in which he prayed the 
ct. to exercise its discretion in his favour & 
filed the usual discretion statement. The 
petition was dismissed & it became therefore 
unnecessary to have recourse to the dis- 
cretion statement. In Dec. 1933, the wife 
presented a petition for divorce against the 
husband at the hearing of which he did not 
appear. The wife then sought to use the 
admissions in the husband’s discretion state- 
ment as evidence against him of his adultery : 
— Held: (1) inasmuch as it was not the 
practice of the Divorce Ot. to reserve dis- 
cretion statements solely for the use of the 


ct. but to permit aooess to them by 
to the suits, they were analogous to deposi- 
tions imder Oos. Act, 1929 (c. 28), s. 214, 
^ the evidence obtained by an inspection of 
them might he treated as admissions & 
used, if necessary, in other proceedings. 
Therefore, the wife was entitled to rely on the 
husband’s discretion statement as evidence 
of his adultery ; (2) this decision was based 
on the practice as it existed before Jan. 1, 
1934, when the Matrimonial Causes (Amend- 
ment) Rules, 1934, came into force, & would 
apply only to divorce proceedings which had 
been commenced before that date. — ^B hvis v, 
Bbvis, [1936] P. 86 ; 104 L. J. P. 41 ; 162 
L. T. 646 ; 61 T. L. R. 291 ; 79 Sol. Jo. 
194, O. A. 

Annotations ~Con»d. B. — v, B— & G— , [1936] 2 All E. H. 
1254. ]^fd. Russell (Countess) v. Russell (Earl), [1935] 

P. 39. 

■ — — .] — SeCf now. Matrimonial Causes 
(Amendment) Rules, 1934, S. R. & O., 1934 
No. 1348. 

2777. Add. Annotation : — As to {!) Consd. Bevis v. 
Bevis, [1936] P. 86. 

2792a. .] — In this petition by a husband for 

dissolution of marriage, the only evidence of 
adultery was the wife’s own oral odhiission 
to petitioner, coupled with statements in her 
own letters as to associations with men & a 
letter after petition in which she admitted her 
unfaithfulness : — Held ; it was strong corro- 
boration that the wife made the admission 
& stood by it though she had everything to 
lose thereby. Decree nisi pronounced. — 
Simpson v. Simpson (1931), 146 L. T. 47 ; 
76 Sol. Jo. 542. 

% 

F, Remedies (Vol. XXVII., p. 304). 

Add the following case : — 

2813a. Petition for Judicial separation — Whether 
petition brought only lor collateral purpose.] — 
A wife petitioned for judicial separation from 
her husband, on the ground of his adultery. 


of Bucti faotb 80 adduced.-— WII.KIB w, 
Wilkie, [1928] N, Z. L. R. 406,— N.Z. 

»p. .3 — Gowdy V . Gowdy, [I933J 

2 W. W. R. 128 ; 3 D. L. R. 797; 
41 Man. L. R. 275.— CAN. 

sx. Diary — Inadmissible against 
co-reapomteni.J— In an action of divorce 
on the ground at adultery : — Held : 
entries made by the defender In a 
private diary kept hy her, the import 
of which was that she had committed 
adultery with the co -defender, although 
evidence against her, could net be 
founded on as evidence against the 
C50-defender. — C beasey v. Orbasey, 
[19811 8. 0. 9.— SCOT. 

HZ. Tom-v^ draft letter,] — In an 
action of divorce for adultery brought 
by a husband against his wife, pursuer 
averred that he had discovered, in an 
open bureau in the drawing-room of the 
house in which he & defender were 
then residing, a tom -up draft letter 
from defender to oo-d^ender Sc an 
envelope addressed to 00 -defender, & 
that the letter, which was couched in 
passionate terms, was in defender's 
handwriting. Sc referred to the period 
of the alleged adultery. Bofender. 
who denied adultery, pleaded that 
pursuer’s averments relative to the 
letter & envelope were iireievant, &c 
should not be remitted to probation : — 
Held: the mere facts that the letter 
in question had not been dispatched, 
or that It had tom up not 
sufficient to render it inadmlsdble ^ 
evidence, if It might be directly 


relevant to the issue imder trial ; &, 
further, it might be so relevant os 
showing defender's state of mind at the 
time when it was written. Sc the re- 
lationship which existed between de- 
fender sc CO -defender.!—- W atson v. 
Watson. [19341 S. O. 374.— SOOT. 

PART XIIL SECT. 5, SUB-SECT. 8.— 
B. (f) ii. 

2773 i. — ^ To petitioner's solicitor*] 
— Senible : a decree for divorce should 
not be granted on evidence merely of 
deft. '8 admissions of adultery, especially 
when made to pltf.'s solr. or other 
offloer of the ot, or on dett.*B testimony 
admitting adultery .-Sanborn v. San- 
born, [1028] 1 D. L. R» 8814 [1928] 
1 W. W. B. 78 : 22 Bask. I*. R. 168.— 
CAN, 

2773 ii. By respondent — Whether evi- 
dence againM co-rcspoTidcnf.]— H arris 
V, Harris, [1931)4 D. L. R. 933.— CAN. 

PART XUI. SECT. 6. SUB-SECT. 8.— 
B. it) 111. 

2780 vi. In an action for 

divorce tlm ct, is bound to act on any 
evidence legally admissible by Which 
the fact of adultery Is established ; &, 
therefore, if there is evidence, not open 
to exception. admissionA ot adultery 
by the prlnripal reep* it is the duty of 
the ct, to act on such admlsBlons, 
although there may be a total ahsenoe 
of ail oth^ evldenoe to eupport them. 
& the action is undefended.— G ordon 
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V. Gordon & Watt, [1935] 2 W. W. E 
419,— CAN, 

sq, Admissions being 

that resp. had given birth to a child oi 
which pltf., her husband, was not tbo 
father, were inadmissible; the blrtb 
certificate in which the child was 
registered by resp., in accordance with 
sect. 52 of Vita) Statistics Act, R. S. 8„ 
1930, as illegitimate, held» however, to 
be admlssiblo evidence &; to be sufflcient 
ground for finding that resp. had com- 
mitted adultery. — ^Lasko v. Lasko Sc. 
MUXBE. [19351 3 W. W. R. 363.— 
CAN. 


jT/urtJi aii&. os«oi. o, sujei-bilut* «. — 
E. (a). 

2802 i. Acts other than those charged 
acts of gduttery. 1 
— Evidence of acts of adultery sub- 
sequent to the date of the petition can 
only be admitted where preqeded by 
some evidence upon whicn me jury, 
without more, might find a charge of 
adultery, as afieged in the petition, 
to have been proved.— Kluott v. 
ELUQTT, [1927) N. 2, U B. 8$8.— N.Z. 


PART XIIl. SECT. 5, SUB-SECT. 3.— 
F. (a). 

sz. Divorce — rjfcre adultery on part 
of — Mere adultWT on the 

part of the husband does not by Itself 
entitle a wife to a divorce according 
to Burmese Buddhist law.— M athbin 
Nto ®. Kba (1989), L h. K. 

7 )[tazu 461. — IND. 
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She needed no protection against interference 
from her husband, but she required orders 

5 or pertnanent mainteiuance & for custody. 
Che judge, following his usual custom, ask^ 
t^titionar why i^e prayed for judicial separa- 
tion & not dissolution of the marriage. 
Petitioner stated that she did not wish her 
husband to marry the woman who had ruined 
her home ; — BieM : permanent maintenance 
custody being, at any rate, a part of the 
purpose for which the suit v^&m brought, 
petitioner had a right to a decree of judicial 
separation. The ct, had a discretion to 
refuse such a decree, but not an unlimited 
discretion, & that discretion must be exercised 
upon some legal ground, such as the absolute 
& discretionary bars & the ground that the 
suit was not brought hond fide^ but only for 
some collateral purpose. It was not such a 
legal ground that the ct. thought it would 
be better that the relief to be granted should 
be dissolution, & not judicial separation. — 
Blanchard v, Blanchard (1928), 138 L. T. 
176 ; 44 T. L. R. 313 ; 72 Sol. Jo. 138. 


Sub-sect, 4. — Incestuous Adultery 

(p. 306). 

2828a. Proof of relationship,] — In a suit by a wife 
for divorce on the ground of her husband’s 
incestuous adultery with her sister, a certi- 
ficate of birth to prove the relationship 
Should, as a rule, be produced. — GtREEN v. 
Green (1913), 29 T. L. R. 367. 

2828b. Whether defendant estopped by previous 
decree absolute — Finding as to adultery.]— 
After a husband was granted a decree nisi for 
the dissolution of his marriage on an unde- 
fended petition ho proceeded to present a 


separate petition, claiming damages agatoli 
co-resp. The latter filed an answer alleging 
connivance & conduct conducing. The 
second petition was heard after the decree 
had been made absolute : — Held : co-resp. 
was estopped from setting up a case of con- 
nivance, by reason of the decree having been 
made absolute ; but the plea of conduct 
conducing, being only a discretionary bar, 
could be left to the jury. — ^Hopkins v. 
Hopkins & Castij? (1933), 103 L, J. P. 33 ; 
160 U T. 279 ; 50 T. L. R. 99 ; 78 Sol. Jo. 64. 

2828c. Conduct conducing— Not raised In 

previous proceedings.] — ^Hopkins v. Hopkins 
& Castie, No. 2828b, ante. 

2828d. Finding as to connivance.]— ____ 

D. Hopkins & Castlk, No. 2828b, ante. 

2829a. With her consent.] — Statham v, Sta- 

THAM, No. 2618a, ante. 

2880. Add. Annotation: — Apld. Statham v. Sta“ 
fcham, [1929] P. 181. 

2830a. .] — Statham v. Statham, No. 

2518a, ante. 

283Sa. Whether amounting to cruelty.] — Sta- 
tham V. Statham, No. 2518a, ante. 

2833b. Condonation — Whether special plea neces- 
sary,] — Statham v. Statham, No. 2518a, ante. 

2883c. BestiaUty.]— R. v. R. (1932), 173 L. T. Jo. 
264. 

2845. Add. Annotation : — As to (2) Consd. Papado- 
poulos V, Papadopoulos, [1936] P. 108. 

2846. Add^ Annotation : — As to (1) Refd, Papado- 
X>ouios V. Papadopoulos, [193(i] P. 108. 

2850. Add. Annotation .-—As to (3) Refd. Courage 
V. Courage (1931), 47 T. L. R. 395. 

2858. Add. Annotation: — Retd. Papadopoulos v 
Papadopoulos, [1930] P. 108. 


PART XIII, SECT. 6. SUB-SECT. 3.— 
F. (b). 

b i. .] — In an action for 

dajiia«e« for criminal conversation by 
deft, vdth pltf.'w wife, evidence was 
given that pltf. & A. J. M., his aUegod 
wife, had lived together a» man & wife 
& were generally reputed os such. 
Pltf. & his alleged wife gave evlde^o 
of the actual celebration of the marri- 
age. No other evidence was given 
or produced on behalf of pltf. The 
judge decided that strict proof of a 
marriage being essential, i>ltf. had not 
discharged the onus of proof, & ho 
directed the jury to find a verdict for 
deft., which they accordingly did. 
Pltf. brought a new trial motion to 
set aside the verdict 8c judgment : — 
Held: the evidence given by & on 
behalf of pltf. constituted sufficient 
'primd facie proof of the marrl;^, 
& the case should not have been \\ith- 
di*awn from the jury. Tho appeal was 
allowed, & a new trial ordered.— 
MoOabthy V. Hastings, (19331 N. I, 

100.— m. 

f i, UnscUiafaatory evidence.}^ 

Dowunsiq V. RaWluk (Han.), [19391 
4 D. L. R. 20.— CAN, 

PART XIII. SECT. 6, SUB-SECT. 7. 

2834 i. Proof-Independent of verdict 
on cHminal charge.]— A crMnal record 
of a conviction for an offence neces- 
sarily Involving actual jntier- 

course la admissible against deft, in 
an notion for divorce. If the is 
undefended, proof of the convlcUon 
Is primd fade evidence of deft, s 
ttdtaterr. & will be regarded M sufflolent 
unless there Is 

presumption by the con^^lon, 

provided deft. Is identified with, the 


person convicted. — D iokason v. Dicka- 
HON, [1934] N. L. R. 97.— S. AF. 

PART Xm. SECT. 6, SUB-SECT. 8.— 

B. (a). 

2844 li. .1 — In order to establish 

desertion, proof of a refusal to acknow- 
ledge the obligations of the married 
8t^ may suffloo. 

Sernble : the bringing of a prior 
suit, which was abandoned, for divorce 
can be relied on as constituting 
desertion. — B bUob v. Bruck (Alta.), 
[1926] 4 D. L. R. 1117 ; [19261 3 

W. W. R. 605. — CAN. 

sb. Husband not heard of for over 
seven years.) — The husband deserted 
the ^\if© in 1920, & desertion continued 
since then until the date of hearing. 
Some months after the desertion began 
the wife left Australia for England. & 
returned in 1931, During that time 
she had not heard of or from her 
husband. There was no evidence that 
any one who would be likely to have 
beard from the husband, if living, had 
done so :—Beld : in the absence of 
proof of death, the wife was entitled 
to a decree nisi of divorce. — Sjslway 
V. SjcLwat, [1931] S. A. S. R. 381.— 
AUS. 

»d. No intention to cohabit — Separa- 
tion after ceremony.]— In 1931, the 
parties married for the purpose or 
giving a name to an expected chud. 
Immediately aft.er the ceremony at a 
Registry Office the parties sepamted A. 
haa never seen each other since. The 
petitioner knew befop 
that her husband did not intend to 
make a home for her, & 
intention that the 
together oe man Hc 


desertion, within the meaning of that 
word as used in the Divorce Act, had 
not been proved.— S eaman v. Seaman, 
1935] W. A. L. R. 7.— AUS. 

PART XIII. SECT. 5, SUB-SECT. 8.— 
B. (b). 

2860 i. What amounts to cohabitation — 
Parties living under same roof— Hus- 
band not recognising or treating wife as 
such .] — HeW .* the husband was living 
apart from his wife without sufficient 
excuse In oircumstanoes entitling her 
to rostitutlon of conjugal rights.— 
Linkhart V. Linkhart, [1925] 2 

D. L. K. 1180.— CAN. 


PART XIII. SECT. 6, SUB-SECT. 8.— 
B. (0). 

2868 ii. .1 — Petition by wife 

for dissolution of marriage on the 
ground of the husband's desertion 
Held: desertion begins when the 

Intention to desert is complete, A: that 
In this cose thero never \vas any 
Intention on the part of tlic husband 
to desert his wife . — LirrhK v. jmri.i-, 
[1928] W. A. h. il. OU. —A US- 

2868 iiJ ]]Irntal iofirniity o 

defendant]- -Mt. (who had bad a 
nervous breakdowii in the year PJJts 
DT' which occasion he was mentally 
lifootcd) now. under a delusion ^lat 
rieoplc thought A' sijoke evilly of him 
1 delusion that etigendcred moroeeness 
y melancholia, though it did not 
lcnriv(? lilm of the capacity to under- 
jtand hlB duties to bis \^e— i^mred 
dtf & withdrew himself from all oo i- 
iigal inierootirse with her, & for twel 'e 
nonths, from Oct. 1927, to Oct. 1928, 
he spouses occupied separate bed- 
ooms. At the end of thai time, deft. 
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2910. Add. A nnoiation Refd. Papadopoulog v. 

Papadopoulos, [1936] P- 108. 

2925. Add. Annotation : — Retd. Clark v. Clark 
(1931), 145 L. T. 487. 

2940. Add. Annotation : — Retd. Diggitus v. Biggins 
(1926), 43 T. L. K. 37. 

2954. Add. Annotation : — ^Refd. Matthews t?. 

Matthews (1932), 48 T. L. R. 611. 

2956. Add. Annotation : — Refd. Matthews v. 

Matthews, [1932] P. 103. 

2960. Add. Annotations : — Consd. Statham v. 
Statham. [1929] P. 131. Reid. Welton v. 
Welton, [1927] P. 162. 

2973a. Separation based on mistaken belief of 
Invalidity of marriage — Revival of right to 
cohabitation by proceedings for maintenance.] 

— The parties wore married in England in 
1912. In 1913 the husband left the wife &> 
they formally separated in 1914 by con- 
sent under an agreement which at the time 
both believed to be valid, the wife receiving 
a sum of money in full satisfaction of aU 
claims on the husband. Thereafter there 
was no change in the marita 1 relations of the 
parties inUr se they remain ed aj)art 4fe the 


husband later went through a form of mar- 
riage with another woman. Hie agreement 
was based upon the mistake of law that the 
marriage had been invalid by reason of it 
not complying with the law of the foreign 
domicil of the husband, & in 1929, in pro- 
ceedings in which an order for maintenance 
of the wife made by a ct. of summary juris- 
diction was upheld by a Divisional Ct., the 
agreement was held to be illegal. In 1934 the 
wife, relying on this decision on the footing 
of her resulting right to cohabitation, sued 
the husband, who had returned to England, 
for judicial separation on the ground of 
desertion. In discussing the definition of 
desertion in Fitzgerald v. Fitzgerald (1869), 
L. B. I P. & M. 694, 698, &, similar cases 
with reference to the necessary cessation of 
an existing state of cohabitation to con- 
stitute desertion, the ct. doubted whether 
time had ever ceased to nm for the purpose 
of two years' desertion from 1913 onwards 
owing to the illegality of the agreement made 
in 1914, but : — Held : the wife, having re- 
asserted her rights in 1929, the husband had 
now been guilty of desertion for not less than 
two years during the period since 1913. — 


having refused to seek work & being 
unable to support pltf. & the children 
of the mairiago, pltf. left the house & 
obtained employment in B. On 
Feb. 16, 1933, she signed a petition 
for the dissolution of her mandago on 
the groimd of continuous desertion for 
five years & upwards as from Apr, 
1927 : — Held : on the facts, deft. *8 
conduct towards pltf, was a result of 
mental Infirmity caused by delusions 
consequent on his nervous break- 
down, & did not amount to deser- 
tion without cause, — Stephenson v. 
Stephenson, [19331 S. R. (Q.) 256. — 
AUS. 

PART Xm. SECT. 6. SUB-SECT. 8, - 
B. (d). 

2887 iv. .1—ln order to legiti- 

mate a child, petitioner & resp. agreed 
to marry & then separate Sc not live 
together as man & wife, an agreement 
void as against public policy. Im- 
mediately after the marriage, In the 
street, they bond fide verbally agreed in 
their capacity as married persons to an 
immediate separation, which continued 
in full force for not loss than thrc(^ 
years ; — Held : the petitioner was 
entitled to her decTee. — Rrymont v. 
Brymont, [1937J N. Z, L. R. 98 ; 13 
N. Z. L. J. 31.— N. Z. 

2887 v. .1 — Petitioner & resp. in 

a divorce suit had been intimate before 
marriage Sc a child was expected. They 
arranged to marry, to cxcc.ute a deed 
of separat ion prepared before marriage 
providing for the child. Sc then to part. 
After the marriage they executed the 
deed, parted. Sc lived separate Sc. apart 
for mon"* than three years. The ground 
for the Tietitlon was that the deed had 
been in full force for not less than three 
years : — Held : there had been a 
genuine agreement made after the 
matTlage for an immediate separation 
Sc that the parties were relying upon a 
post-nuptial, k, not as in Bradie v. 
Brodie, [1917] P. 271, upon a pre- 
nuptial, agreement. Sc the petitioner 
was entitled to her decree.— Smith v, 
SMira, [19371 N. Z. h. R. 94; 13 

N, Z. L. J. 31.— N. Z. 

PART XIU. SECT. 6, SUB-SECT. 8.— 
B. (•) i. 

2901 iii. .1— During the statutory 

period of five years requli'ed fai» 
desertion the wife, except for a period 
when a position obtained by her with 


her husband’s consent kejit her away 
from home, lived in the matrimonial 
liome, nsnally had her meals with her 
husband, Sc conversed with him. 
During part of the time when the wife 
was at the matrimonial home the 
husband paid her wages. She had told 
the husband Sc a friend on several 
occasions that she regarded herself as 
a single woman, & she went out at 
night against the husband’s wishes Sc 
had pawTied her wedding ring, but when 
this was done the spouses weri!) in 
impec-unious circumstances. Inuring 
the whole of this period she refused her 
husband sexual intercourse '.— Held : 
on these facts, desertion had not taken 
place. — ToNiiiN v. Tonkin, [1936] 
H. A. S, R. 100.— AUS. 

sm. Non-compliance with decree for 
reatitution — What amounts to .] — After 
a decree for restitution of conjugal 
rights had been made against a wife 
she returned to her husband Sc lived 
with him for three months. She 
returned sincerely willing to stay with 
him if her affection for him was felt 
by her to be sufficient, but she had in 
her mind a condition unexpressed that 
she would not stay with him if she 
found her affection insufficient. At 
the end of three months she left Sc 
refused thereafter to resume co- 
habitation ; — Held : the wife’s con- 
duct did not amount to a compliance 
with the decree, &, therefore, that her 
husband was entitled to a dissolution 
of marriage. — Harris v. Harris (1929), 
39 S. R. N. S. W, 59 ; 47 N. S. W. 
W. N. 9.— -AUS, 


PART XUI. SECT. 8. SUB-SECT. 8.— 
B. (e) ii. 

n !. .1 — Malioious denial of 

carnal intoroouroe peraisted In for four 
years may conrtltute desertion, but 
the standard of proof, both of the 
denial Itself & of the absence of con- 
sent by the offended spouse* must be 
exacting.— ‘OooiJ) v. Gooui, [1927] 
8. C. 177.— SCOT. 

8p. Motive immaterial .] — If a wife 
living amrt from her htisbaud without 
exemse is bona fide desirous of living 
with her husband Sc performing the 
duties of a spouse, her motive for so 
doing is Immaterial. Nothing more 
than genuine intention to amend the 
deserting party’s conduct by re- 
sumption of the performance by overt 
acts of matrimonial duties is 
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required. — Russell v. Russell, [1935 ] 
S. A. S. R. 85.— AUS. 

PART XIII. SECT. 8. SUB-SECT. 8.— 
B. (f). 

2983 il. — ■ ,) — ^Lee V, 

Lee, [1927] 1 D. L. R. 94 ; 59 O. L. R. 
661.— CAN. 

PART Xni. SECT. 5, SUB-SECT, 8. 

B. (g). 

2940 ii. .] — A divorce refused. 

on the ground that a separation agiee- 
meut prevented a finding of desemon. 

In an action for divorce the existence 
of a separation agreement is not to be 
disregarded by the ot. merely because 
deft, does not set it up as a bar, — 
"SValsh V. Waish Sc Kirkland, [1925] 
2 D. L. R. 794 ; [1925] 1 W. W, R. 
951 ; 19 Sask. L, R. 509.— CAN. 

2941 il. Deed not acted upon ,} — 

Proposition, that, when a deed of 
separation is treated as a nullity or 
set at nought. Sc the spouse who 
repudiates It persists in leaving the 
other as if deserted, the former Is from 
that time guil^ of desertion, doubted. 
— Hoggett V. Hoqgett, [19261 V. L. R. 
505 ; 48 A. L. T. 62 ; [1926] Argus 
L. R. 330.— AUS. 

PART Xin. SECT. 5, SUB-SECT 8.— 
C. 

2958 i. Failure to obey restitution 
decree — What amounts to. ]— ^mpliance 
with a decree for restitution of con- 
jugal rights is the aggregate effect of a 
groat number of acts Sc consists in a 
course of behaviour, Sc the acts Sc con- 
duct of the spouse bound to obey must 
not bo opposed or repugnant to the 
maintenance of the maLrlmonlol re- 
lationship. Sexual Intercourse is not 
necessary to obedience, but its refusal 
is a matter material to be considered. — 
Bahti-btt V. Bartlett (1934), 50 
0. L. R. 3.— AUS, 

PART Xin. SECT. 5, SUB-SECT. 8.— 

D. (a). 

2964 i. From time of intention to 
— *.<.1 — Petition by wife for dissolu- 
tion of marriage on the aground or the 
husband ’e desertion ReW ,* desertion 
begins when the intention to desert 
la complete. Sc in this case there never 
was any intention on the part of the 
husband to desert his wife, — L itixe v. 
Little (1927). 80 W. A, L. R. 
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PAPABOPomos V. Papadopottlob, [19361 P. 
108 ; 105 L. J. P. 21 ; 154 L. T. 242 ; 62 
T. L. B. 190 ; 80 Sol. Jo. 56. 

2980* Add. AnnaUdions : — Refd. R. v. Middlesex 
Justices, Ex p. Bond, [1933] 1 K. B. 72 ; 
Higgs* V. Higgs, [1936] P. 28. 

2984. Add. Annotation : — Consd. Sandler v. 

Sandler, Davies & Johnstone, [1934] P. 149. 

2995. Add. Annotations : — As ^ (1) Consd. Hyman 
V. Hyman, Hughes v. Hughes (1928), 139 
L. T. 416 ; Russell (Countess) v. Russell 
(Earl), [1936] P. 39. Held. Statham v. 
Statham, [1929] P. 131. 

2999a. .1 — Under Summary Juris- 

diction (Married Women) Act, 1896 (c. 39), 
justices are empowered on the application 
of a wife to make an order containing a pro- 
vision that the applicant be no longer bound 
to cohabit with her husband, & this provision 
while in force has the effect in all respects 
of a decree of judicial separation on the 
ground of cruelty. But where the wife’s 
application is based upon a charge of desertion 
only, such a clause should not be inserted in 
the order, inasmuch as it prevents the 
continuance of desertion in strict law after 
the date of the order. In the present case 
the wife was granted a separation order 


on the ^ound of desertion, & the non- 
cohabitation clause was Inserted in the 
order : — Held : the justices were entitled 
to find as they did, but were wrong in allowing 
the non-cohabitation clause to be included 
in the order. In cases of cruelty it might 
be necessary for the protection of the w5e, 
but that was not so in cases of desertion ; 
& the non-cohabitation clause was struck 
out.--SAYER8 V. Sayrrs (1929), 93 J. P. 72 : 
27 L. G. R. 366, D. 0. 

3001. Add. Annotation : — Refd. Lynch v. Lynch 
(1933), 78 Sol. Jo. 30. 

3010a. False assertion of pregnancy.] — 

On an application by a wife against her 
husband for an order for maintenance on the 
ground of desertion, the justices have no 
discretion to refuse an order on the ground 
that the wife had deceived the husband 
into marrying her by an untrue statement 
that she was pregnant. — Dawson v. Dawson 
(1929), 93 J. P. 187 ; 45 T. L. R. 397 ; 73 
Sol. Jo. 367 ; 27 L. G. R. 368, D. C. 

3010a. Respondent second husband of petitioner — 
First husband having disappeared — Whether 
bar to relief.] — Spuroeon v. Spurgeon 
(1930), 46 T. L. R. 396. 

3024. Add. Citations “ affg., [1892] P. 222 ; 61 
L. J. P. 115.” 


PART Xin. SECT. 6. SUB-SECT. 8.— E. 

2976 i. During impriamiTneni — Mani» 
fest interditm to desert .] — A husband, 
who was married ia July, 1916, lived 
with his wife for six weeks, & thereafter 
did not live with her again for over 
three years. In Nov. 1919, he met her 
aooldentally & lived with her for a few 
days, & then ho went abroad to take 
up an appointment. On the voyage 
out he wrote informing her that the 
appointment had been cancelled, 
Tneroafter he never lived with his 
wife or communicated with her again, 
lirom Apr. 1920 till June 1923 he 
was In prison, & in Oct. 1923 he was 
again imprisoned. In Oct. 192.5, after 
his release, be wrote to his wife*8 father 
stating that he was about to go abroad, 
& offering to supply material for 
divorce ; — Held : pursuer had 

rolevemtly averred desertion com- 
mencing In Nov. 1919 &: including the 
periods of defender’s incarceration, in 
respoot that, when liberated from 
prison, defender had shown no dis- 
position to alter his intention to persist 
in his doserllon. — PaHKEB v. PiLRiCEii, 
[1926] S. C. 674.— SOOT. 

PART Xm. SECT, 6. SUB-SECT. 8.— 
F. (b). 

2981 i. Whether desertion terminated" - 
Filing of petition .] — Anicy v. Ai»wy. 
11928] S. R. Q. 303.— AUS. 

PART XIII. SECT. 6, SUB-SECT. 8.— ■ 
O. (0). 

3003 i. reasonahle muse *’ — 

Conduct falling short of matrimonial 
offenee-^Not mere frailty of temper dt 
hahtts .] — Mere infirmity of temper 
accompanied by the free use of a 
vulgar Sc abusive tongue, an oooaalona] 
resort to physical violence not directed 
against the person of her husband & 
futile threats of bodily barm to him, 
are not sufficient to justify a husband’s 
desertion of his wife. — Clamkk v. 
Clarkk (Alta.). [19281 1 T). Jj. R 249; 
(1927) 3 W. W, IL 728.~-OAN. 

» 1 . — ^N. H. brought 

a petition for divorce against her hus- 
band on the ^ouncl of desertion. It 
api>eared, that subsequently to the 
commencemont of the desertion alleged 
she had committed adultery. It old 
not appear that the reap, know of th© 


adultery before Ifie commenccnient of 
the suit. He did not enter an appear- 
ance nor appear at the hearing : — 
I/fld : os tile adultery was not in any 
way coune<'tecl with the, continuance 
by the rosp. of his desertion of peti- 
ti(jner it did not afford him any “ just 
cause or exfuise ” for continuing to 
dest'rt her.- Hopkins v. Hopkins, 
[19361 V. L. K. 218 ; 42 Argus L. R. 
328.- AUS. 

9 ii. Pt^itumer*6crutUy .] — Soon 

affer the marriage of the parties in 
1923 the husband was guilty of acts of 
cruelty to the wife, which resulted In 
permanent Injuries to her. Following 
on this conduct the wife loft her 
husband in Feb. 1923, & although he 
repeatedly requested her to return to 
him, she did not do so. The husband 
petitioned for divorce on the ground 
of desertion : — Held : the husband 
must be presumed to have intended 
the consequence of his acts ; by his 
conduct ho had compelled his wife to 
leave him, & his petition must be 
dismissed. — Lawrenck v. Lawrence 
(1929), W, A. L. R. 86.— AUS. 


PART XIII. SECT. 7. SUB-SECT. 1. 

I i. Knowledge of impotence. ] — 

A w oman married a man who was at 
the date of the marriage, & remained 
thereafter. Impotent in consequence of 
paralysis. The parties had cohabited. 
Sc had occupied the same bed, for two 
inontha prior to the marriage, & the 
woman was aware of the man's con- 
dition. Her reason for entering into 
the marriage was to obtain support for 
herself Sc for an illegitimate child, 
which she had previously had by 
luiother man. Aiter the marriage the 
parties lived together for over four 
years. In an action of declarator of 
nullity of marriage brought by the 
woman : — Held : she was barred from 
founding on defender's Impotenoy, in 
respect that she entered into the 
mamage in knowledge of it, &, ip the 
circumstances of the case. It would be 
inequitable to allow her to found upon 
it.— L. o. L., [1931] S. C. 477.— SCOT. 


VRT XIII. SECT. 7, SUB-SECT. 3.— 
A. (a). 

8026 U Dissolution suit— Previous 
.U .\ — A former suit for 
•oTMht bv nltf, was dismissed on the 
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m*ound that by his wilful neglect of 
his wife he had conduced to her 
adultery. In a subsequent suit for 
divorce he proved that his wife & 
co-resp. had, since the former suit, 
left the province Sc were living as man 
Sc wife m California : — Held : the dis- 
missal of the former suit was not a bar 
to the subsequent suit. — Kesleuinq 
«. KeSLERINO (OTOEttWTRE NBVERKA) 

& Nbvkrka (Saek.), [1927] 4 D. L. R. 
767 ; [1927] 3 W. W. R. 273.— CAN. 


PART XIII, SECT. 7, SUB-SECT. 3.— 
A. (b). 

8027 1. SuU for dissolution — Same 
evidence as in former suit — For ivdiHal 
separation.]— A petitioner in the 
absence of any fresh matrimonial 
offence, is not entitled to a decree for 
dissolution of marriage upon precisely 
the same grounds as those on which 
she obtained previously judicial separa- 
tion. — COLT.INS V. (Dolijns (1928), 
I. L. R. 66 Calc. 166.— IND. 


3027 ii. Same e^vidence as in 

former proceedings for maintenance .] — 
A finding on proceedings under 
Deserted Wives* Maintenance Act, 
R.S.B.K., 1924, that the wife had not 
committed adiiltory estops the hus- 
band, on tho principle of res jwlicata, 
from setting up the same alleged net 
of adultery in a subsequent petition 
for divorce. — H aruap v. TiAiiitAi', 
[193,6] 1 W. W. K. 729: 2 D. L. K. 
816; 49 B. C. R. 496.— CAN. 

3032 U, i^revious procred i ngs 

under Wives* <t* Children'' s J^/ai/dcnonre 
1 Protection .IrM -Scott r 
1 1937] 1 W. W'. H. 37, » : i «>. L. R. 
796. CAN. 

•k. Counterclaim for judicial separa- 
tion &' olimony — Same eridence as in 
former suit for same relief,]- In an 
action by a husband for judicial 
separation the wife counterclaimed for 
judicial separation Sc alimony, sotting 
up in substance, tlie same facts as were 
alleged Sc adduced in evidence in a 
former action, in which she, as pltf., 
claimed the same relief against the 
presfmt pltf., but which was decided 
jigoiiiet her. There was no subsequent 
rewumptiorj of marital relations or 
other change in oiroumstanoes : — Held : 
the husband was entitled to have 
the counterclaim struck out on the 
ground ot res judicata, even tt Bomestlo 
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3089* Add. Annotations FoUd. I». v. L., [1931] 
P. 63. R«fd. Russell (Countess) v. Russell 
(Earl), [1935] P. 39. 

8040a« Agreement not to sue lor matrimonial 
offences prior to separation deed — Validity.] — 

—By a separation deed executed by spouses 
who were then parties to a suit for judicial 
separation on the ground of the cruelty of 
the husband, it was agreed that neittier of 
them should sue the other for any misconduct 
which had theretofore taken place, & the 
deed further stipulated that any offence that 
either of them had committed should be 
forgiven or condoned, & that in case either of 
them should take proceedings against the 
other in respect of any complaint thereafter 
arising no offence antecedent to the deed 
should be pleaded or alleged by either or be 
admissible in evidence. The wife subse- 
quently sued the husband for dissolution of 
marriage on the ground of his adultery 
alleged to have been committed since the 
date of the deed. The husband traversed 
the allegation, & by his answer counter- 
charged the wife with adultery antecedent 
to the deed. The wife disputed the right of 
the husband to make the counter-charge, 
having regard to the deed. The husband 
contended that the provisions of the deed 
were against public policy, in that they 
provided for the withholding from the ct. 
matters material necessary for its con^ 
si deration by virtue of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 178 (8) 
Held : on a motion by the w^e to strike out 
the allegation in the answer of the husband 
of her adultery, the deed was not against 
ublic policy, & it did not constitute any 
argain between the parties to pervert the 
course of justice by withholding from the ct. 
any matter material for its consideration, & 
the agreement made by the deed being one 
honestly entered into was good, & it was no 
answer to it to say that if the intention of 
the parties had been to obtain a collusive 
divorce or to cloak the past, the deed coidd 
have had a dishonest & illegal operation. — 
L. V. L., [1931] P. 63 ; 100 L. J. P. 76 ; 144 
L. T. 723 ; 47 T. L. R. 260 ; 76 Sol. Jo. 192. 

Annotations : — £^14. Hussell (Oountess) v, Russell (lSarl)» 
11936] P. 39. Befd. Knott v. Knott, [1935] P. 158. 

3042. Add. Annotation ; — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

8044. Add. Annotation : — Consd. Hyman v, Hyman 
Hughes V. Hughes (1928), 139 L. T. 416, 

8047. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

8051. Add. Annotation : — ^Reld. Matthews v. 
Matthews, [1932 P. 103. 

3084. Add. Annotation: — As to (!) Distd. Preger 
V. Preger (1926), 134 L. T. 670, 


3066. Add. Annotations Dtotd. Preger v, Preger 
(1926), 134 h. T. 670. Consd, Clayton v. 
Clayton Sharman, [1932] P. 46. 

8067a. Payment to commit aduUe^.]— M ibanda 
V. Miranda (1931), 171 L. T. Jo. 309. 

3068. Add. Annotation : — Distd. Preger v. Preger 
(1926), 134 L. T. 670. 

8069. Add. Annotations ; — Distd. Preger v. Preger 
(1926), 134 L. T. 670 ; Clayton v. Clayton & 
Sharman, [1932] P. 46. 

3069a. .] — decree of a foreign ct. 

in a country where the parties were not 
domiciled, purporting to annul an English 
marriage at the instance of the wife on the 
sole ground of want of cohabitation, was 
consented to by the husband, & the wife 
subsequently went through a form of marriage 
with another man with whom she cohabited. 
The husband filed in this ct. a petition 
claiming dissolution of his marriage on the 
ground of the adultery constituted by co- 
habitation under the form of marriage last 
mentioned. It appeared that both the 
husband the wife honestly believed at the 
time of the proceedings in the foreign ct. 
that those proceedings were competent & 
that their marriage was effectually dis- 
solved ; — Held : there was no guilty intention 
amounting to connivance on the part of the 
husband at the subsequent adultery of the 
wife, &, further, although the facts might 
technically raise the discretionary bar of 
conduct conducing on his part, the latter 
offence was in the circumstances present of a 
degree which justified the exercise of the 
discretion of the ct. ia his favoiir. — Clayton 
V. Clayton & Sharman, [1932] P. 45 ; 101 
L. J. P. 23 ; 146 L. T. 327 ; 48 T. L. R. 191 ; 
76 Sol. Jo. 96. 

3077a. Petitioner In fear of co- 

respondent.] — In an undefended divorce 
eUtion by a husband it was admitted that 
e had spent many week-ends at his home 
under the same roof with his wife & co-resp. 
when the two latter were, to his knowledge, 
committing adultery ; that before the 
husband filed his petition citing his wife’s 
paramour as co-resp., he entered Into a deed 
of separation which in terms permitted hie 
wife to “ reside at such places, & with such 
persons as she may from time to time think 
fit.” The case was remitted from assizes 
to the Divorce Ct. on the question of con- 
nivance Held : there was a strong case 
for the husband being an accessory to his 
wife’s adultery, but, though almost terrified 
to be under the same roof as co-resp., he 
resented & resisted as far as he dar^ the 
continuance of the adulterous relations. He 
did not encourage it. They defied him. He 
was not an accessory, & did not enter into 
the deed with the idea of consenting to his 


Relations Act, 1927, o. 5, s. 6 (2), 
which had been passed after the dis- 
missal ot the first action, had a retro- 
spective effect, — T>avxb e. Da-vis. [1928] 
3 V. L. R. 09 ; [1928] 2 W. W. E. 130 ; 
23 Alta. L. R. 365.-~CAN, 


PART Xin. SECT. 7, SUB-SECT. 8.-«- 
A. (d). 

so, Suit for dissolution hp vaife — 
Aots of crueltif prior to separation.]-^ 
In a suit for dlssolntion of mamafire 
by the wife against the hnsbaud, after 
the exeonticn of a deed of separation 


by them containing (inter alia) a olansa 
to the effect : — No prooeedinra shall 
he taken by or on behalf of tne hus- 
band or the wife against the other of 
them in respect of any misoonduot or 
alleged mlsoonduct previouB to the 
date of these presents Sc any offence 
which may have been committed or 
peimitted by either ot them against 
the other is hereby condoned,’' the wife 
cannot rely upon the husband’s acts 
of cruelty alleged prior to the said 
deed of separation, though ooupled 
with allegations of adultery com- 
mitted by him subsequently to the 
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deed. — Monk w. Monk (1932), I. L. E. 
60 Calc, 318.— -IND, 


PART XIIL SECT. 7, SUB-SECT. 3.— 
B. (a). 

aq. Suspicion of adsUterv — Watching 
toife — To obtain evidence .] — The fact 
that a husband who suspected that his 
wife had beeu guilty of adultery 
secretly watched, h had others so 
watch, her without iuterfering, for mo 
purpoM of obtaining proof of her guilt ; 
-—Held; notto estabUah connivgnoe.--' 
W. «. W. & M., fl033] 3 W. W. E. 588. 
— CAN. 
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wife’s living in adultery with oo^-resp. Decree 
nisi grants dc papers sent to the King’s 
Proctor.— King v. Kino & Evan® (1929), 
142 L. T. 162 ; 73 Sol. Jo. 833. 

30S2, Add, Annoiaiion : — Ae to {1) Consd. Clayton 
V, Clayton dfc Sharman, [1032] P. 46. 

3092a« Agreement between husband & co- 

respondent as to damages.] — Petitioner filed 
a petition for divorce on the ground of his 
wife’s adultery with co-resp., & it was dis- 
closed to the ct. that petitioner & co-resp. 
had agreed that oo-resp. should pay petitioner 
£2,600 damages, of which £1,750 was to be 
paid down, & the rest later, &, that petitioner 
should claim no further damages fi*om co- 
resp. & should put no obstacles in the way of 
a decree nisi being made absolute. The 
petition was dismissed on the ground that the 
suit was collusive. After the dismissal reap. 
& co-resp. continued to live in adultery, & 
petitioner, who had received the £1,750, 
presented a second petition against them, 
complaining of the adultery since the date of 
the former petition : — Held : petitioner had 
by the agreement prevented himself from 
complaining of any adultery whether past or 
future, &; he had connived at the adultery 
of which in his second petition he com- 
plained, &: the second petition must be dis- 
missed. — Gifford v, Gifford & Freeman 
(1926), 43 T. L. B. 141. 

3003. Add, Annotations Dlstd. Preger v, Preger 
(1026), 134 L. T. 670. Refd. Greenwood 
Greenwood, |1037] P. 157. 

3094. Add, Annotation : — Dlstd. Preger v, Preger 
(1930), 184 L. T. 670. 

3095a. . I — A wife, desirous that her 

husband should return to her, continued for 
thirteen years to receive an allowance from him 
knowing at all material times that he was 
living with another woman. She then filed a 
petition for divorce, but was induced to com- 
promise it for an increase in the allowance, 
fearing that her husband might lose his 
employment as a result of exposure. After 


a further lapse of time she accepted a deed 
(3l‘ sej)iiratiori witli a mutual condonation of 
pa.st otl*en(‘es & the payment of a lump sum 
of cash in lieu of maiutenance. Having 
exhausted tins i)rovision, she now filed the 
pres<‘nt i^etitiun for divorce* !~-~/ye/d : peti- 
tion(*r was fj-om the dahi of the compromise 
of the first i)etition for divorce guilty of un- 
reasonabh^ dela y tV- also of connivance & the 
petition must bo dismissed. — Gukenwood v. 
GHKKNWoon, [1037] P. 157; [1937] 3 All 

K. II. 63 : 106 J.. J. P. 74 ; 157 L. T. 168 ; 
53 T. L. R. 716 ; SI Sol. Jo. 480. 

3122, Add, Citation 134 L. T. 670. 

3124a. .] — Townend v, Towneijd 

(1928), 72 Sol. Jo. 618. 

3132a. Original petition collusive — Effect on supple- 
mental petition.] — Sandler v, Sandler, 
No. 3670a, post, 

3133. Add, Annotation : — As to (3) Refd. Sandler 
V, Sandler, Davies Johnstone (1934), 103 

L. J. P. 88. 

3135a. .]'"-A husband &: wife separat'd in the 

summer t)f 1935, there being no suggestion 
of adultery up to that time. Before parting, 
discussions liad tak(*n place as to a divorce 
based upon evidence to be providt*d by the 
husband, the wife even suggesting that, for 
the sake of the lursband's career, In* should 
divorce her, but this the Imsband refused to 
(jonsider. There was some suggestion that a 
separation was all that was recpiired, but 
subsequently ilie husband wrote to the wdfe 
to the effect that a divorce after a lapse of 
six months or* a year would be b(‘tter. J^ater 
the husband sent an hotel bill upon which the 
wife based a petition for divorce. The iudge 
found that the wife at no time wanted a 
divorce A that she nev('r vr’tally assented to 
the husband’s proposal that, whatever tlie 
reality of the matter might bo, she should 
present a petition on evidence which he w ould 
provide. Tlie petition was lattT amended 
to include an additional clrargo of adultery 


PART XIII, SECT. 7, SUB-SECT, 8.— 
B. (b) Ul. 

8078 i. General rtde,] — A husband 
who has allowed his wlfo to carry on a 
dangrerous intimacy &: has shown a 
reckless disregard of her chastity, may 
be refused a divorce notwithstanding 
her adultery. — Steelk v. Steele, 
[1932] 1 I). L. K. 76 ; 0. R. 50.-— CAN. 

3081 1. InvUaUon to commit aduUery.] 
— MoEwen %>, McEwbn (Man.). [1926] 
3 D. L. R. 430.— CAN. 


3085 I, Conamt to residence in para- 
m<mr*9 home ,} — Where a husband who 
has no reason to believe that his wife 
& oo-resp. have already oommittod 
adultery acquiesces In & is accessory 
to his wife’s leaving him & going to 
live with oo-resp.. he will be held to 
have connived at his wife’s ultimate 
misconduct &, therefore, to be without 
the right to a dlvoroe. — LACfERF v, 
Laoerf & Evans (Sask.), [19291 4 
t). h, R, 134 ; 2 W. W. R. 524 : affO-. 
[1929] 2 D. L. R. 136 ; 1 W. W. R. 
569.— CAN. 


PART Xm. SECT. 7, SUP-SECT, 8.— 
B. (b) Iv. 

3089 i, Oonnivance at acts ditring 
separation — Conatraction of separation 
dcc<Ll-^nMthough a separation deed 
intendea to provide for the wife's 
adulterous intercourse or for a renewal 
thereof establishes cwnnlvanoe in the 
husband’s action for divorce, yet 


where such a deed purports so to pro- 
vide it is open to the ct, to investigate 
the circumstances under which the 
separation was entered into &: to 
entertain the broad question whether, 
taking the deed itself & all of said 
circumstances into consideration, the 
husband did In fact consent that the 
wife should live In adultery. — Cxtlykr 
V. Culver & Gammie, [1933] 1 

VV. W. R. 395 ; 2 D. L. R. 535.— 
CAN. 


PART XIII. SECT. 7. SUB-SECT. 3.- 
0. (b) I. 

8185 U. ,1— “ OoUnsIon ” is a 

species of statutory fraud on the 
ct., &, like “fraud,*’ is Incapable of 
exhaustive definition, & will ever be 
widened to prevent the mischief whloh 
the statute was intended to prevent. 
Collusion is possible in a good case, 
i.e. although the ot. is oonvinoed that 
matrimonial mlsoonduct was proved, 
yet if evidence of collusion, too gross & 
palpable to admit of being overlooked or 
explained, appeared, no decree should 
be made. 

In the present case the ct,, having 
conclude that there was an arrange- 
ment between the parties to obtmu 
a divorce & as to the testimony which 
should be offered to support the ^aim 
therefor. Be that the ^von 

by the reap, was in accordance with this 
airangement, Be largely untrue, refused 
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the decree, holding that, aside [ rom the 
admission as to the arrangement, the 
appearances of collusion were too gross 
Be palpable to admit of being overlooked 
or explained. Be that the arrangement 
itself was clearly collusive. — Sanborn 
V. Sanborn, [1928] 1 I). L. R, 881; 
11928] I W.W. R, 78 ; 22 Sask. L. Tl. 
1C8.— CAN. 


3135 iil. .1 — Collusion is estab- 

lished (a) if there be an agreement or 
understanding or concerted action 
between the parties wlilch has the 
effect of deceiving the ct. either by 
causing untrue facts to bo placed 
before the ct. or by sTippressing facts 
which are mai/erial or pertinent ; & 
(ft) if there bo an agreement or under- 
standing or concerted action between 
the parties which, from the nature of 
such agreement or und»^rsta.Dding or 
BiOtlOD may be calculated to have that 
effect : but where the facts to be 
placed before the ct. are such as to 
mpport a prayer for either of two 
fr^ns of relief, it is not coUuslon for a 
netltlonor, for valuable oonaidoratlon, 
‘o agree with a reap, to change merely 
,he form of relief prayed for in the 
petition. — DotmtEBANPE u. Doutre- 
Sbe (J929). 29 S. K. N, S. W. 456 ; 


3136 iv. ,] — To establish o l- 

lusion in an action for divorce it is 
necessary to show some understanding 
or agreement which involves some 
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with another woman: — Held: (1) if the 
petition as onginally presented was tainted 
with collusion, no kind of amendment by 
adding a different charge would cure the 
defect ; (2) the mere fact that the adultery 
charged is with a woman known or unknown 
on an isolated occasion at a hotel is not of 
itself evidence of collusion ; (3) the reality 
of the case was that the wife decided to act 
upon the evidence of the hotel bUl, not in 
ursuance of any existing understanding, but 
ecause for the first time she had made up 
her mind that it was the proper thing to do 
in the circumstances. The petition was 
accordingly not presented as a result of 
collusion, & a decree nm ought to be pro- 
nounced. — WYArr V, Wyatt, 11937] 3 All 
E. li. 885. 

31S5b. Coercion.] — Ilesp., a solr., was anxious 

to obtain a divorce from his wife. In 1934 
the wife had, with tbo approval of the hus- 
band, ag^‘eed to purcliase a house, & found 
herself in the greatest straits to find 
£115 19«. 3rf. required to complete the pur- 
chase. On Nov. 30, 1934, resp. wrote to his 
wife informing her of adultery at an hotel 
& suggesting action being taken thereon. 
On Jan. 28, 1935, the wife, who did not desire 
a divorce, instructed her solrs. to file a 
petition. On Feb. 4, resp. gave his solrs. a 
sealed envelope for transmission to his wife. 
Although there was nothing to prevent such 
sobs, sending the envelope direct to the wife, 
it was in fact sent to the wife’s solrs. with a 
request that they would hand it to her on 
lier next attending at their office. On 
Feb. C the wife attended at her solrs.’ office, 
signed the petition for divorce, & received the 
sealed envelope, which was found to contain 
a cheque signed by resp. for £110. On 
Jan. 8 the wife’s solrs. had written that upon 
all arrears due to her being paid to her 
accoimt, the necessary steps “ in the other 
matter ” would be taken, & the clerk of 
those solrs. admitted tliat he deliberately 
withheld the envelope until the petition had 
been signed. The wife, petitioner, attempted 
throughout the pre^ceedings to conceal from 
the ct. the motives for her acitions : — Held : 
(1) it could not be held upon the facts that 
the collusive bargain was obtained by duress, 
so that, there being in law no bargain at all, 


there was no collusion ; (2) the facts dis- 
closed that, as petitioner did not desire a 
divorce, the^e was no real injury to her, & 
amounted to collusion & an abuse of the 
process of the ct. — WooBS v, Woops, [1937] 
4 All E. R. 9 ; 81 Sol, Jo. 815. 

81 48. Add* Annotatione d. Hyman v* Hyman, 
Hughes V. Hughes (1028), 189 L. T. 416; 
Sandler v. Sandl^, Davies & Johnstone (1934), 
103 L. J. P. 88. 

8155. Add, Annotation : — Refd. Sandler v, Sandler, 
Davies & Johnstone (1934), 103 L. J. P. 88. 

8168a. Application of rules to condonation of 

sodomy.] — Statham v, Statham, No. 2518a, 
anie, 

3166. Add, Annotations: — As fo(l)Refd. Sneydv. 
Sneyd & Burgess, [1926] P. 27. As to 
(3) Refd. Mason v. Mason & Cottrell, [1933] 
P. 199. 

3171. Add, Annotation: — As to (1) Refd. Statham 
V, Statham, [1929] P. 131. 

3179a. .] — (1) Condonation has been defined 

as ** the complete forgiveness & blotting out 
of a conjugal offence followed by cohabitation, 
the whole being done with knowledge of all 
the circumstances of the particular offence 
forgiven.” 

(2) Petitioner alleged, but in the opinion 
of the ct. failed to prove, that he was induced 
to resume cohabitation by his belief, brought 
about by the fraudulent representation of his 
wife, that she was innocent : — Semble : such 
a belief would not be material if proved. — 
Sneyb V, Sneyb & Burgess, [1926] P. 27 ; 
95 L. J. P. 22 ; 136 L. T. 124 ; 42 T. L. R. 
247. 

3j[g2a. .] — Sneyb v, Sneyd & Burgess, No. 

3179a, anie, 

8183a. Agreement for temporary separation after 
confession of adultery — Parties continuing to 
live apart for several years.] — After a wife’s 
confession of adultery she & her husband 
agreed to live apart for six months, she to 
receive an allowance, & it was agreed that 
at the end of that time their mutual position 
was to be reconsidered. After the six months 
they continued to live apart, A? ten years 
after the admitted adultery the husband sued 
for divorce on that ground ; — Held : the 


ImpOHltion on the ct. An aurreement 
between' the parties which doea not 
Involve such an imposition or a sup- 
pression of facte, but merely facilitates 
roof & smoothes the asperities of 
ttotion is not collusion, although it 
Is liable to be looked into by the ct. 
Nor does the fact that an agreement 
involves monetary consideration neoes* 
sarily render it collusive. — Beale v. 
Beale & LnmoN, 1 >* L. H. l ; 

2 W. W. R. 1 ; 2,3 S. L. R. 548.-~CAN. 

3135 V. .] — An agreement 

between a husband & wife which does 
not involve on imposition on the ct. 
or a suppression of facte but which is 
merely for the purpose of facUitatiug 
roof in an action by one of them for 
ivorce does not constitute collusion, 
but it is liable to be scrutinised care- 
fully. — CURELL V. CXTRELL SC HaNSEN, 
119^71 2 W. W. R. 128.— CAN. 

tl. Acts regarded as unobjectionable 
by solidkiT .] — Collusion cannot be 
imputed from ordinary acts of parties 
which a solr. would naturally iKM^d as 
inoffensive 3c unobjeotionable. — LmroN 
e, GtJDEBXAN (1928), I. li. R. 66 Cftlc. 
630,— IND. 


PART Xni. SECT. 7, SUB-SECT. 3.*— 
C. (b) li. 

8138 iil, .1— The foot that 

a husband's suit for divorce has been 
brought at the request of a man, with 
whom deft, has been living for a 
number of years, Sc who has promised 
pltf. to pay all the costs in order that 
deft, may be made free to marry him, 
does not oonstltute collusion. — C hbist- 
MAN80N V. Christmanson (Alta.), 
ri927J 1 B. L, R. 651; [19271 1 

W. W. R, 140.— CAN. 

PART XIII. SECT, 7, SUB-SEOT. 3.— 

0. (b) V. 

3159 i. Respimd^ assistino in 
identifiooHon,] — The fact that deft, to 
a divorce action admitted to pltf.'s 
solr. before the trial that she had been 
guilty of adultery with oo-resp., Sc 
supplied the solr. with her photograph 
to be used for the purposo or Identifica- 
tton, is not proof of oollusion, where 
there is no evidonoe that pltf. ever 
had any arrangement with deft, that 
she should provide him with grounds 
for divorce.— P arry v. Parry, [1926] 
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3 D. B. R. 96 ; [19261 2 W. W. R. 185 ; 
20 Sask. L. R. 474.~-CAN. 

PART Xni. SECT. 7, SUB-SECT. 3.— 

D. (a). 

sm. Is defence to suit for divorce on 
ground of bestiality^] — A. v. A., h925J 
2 B. li. R. 1195 ; [1926] 2 W. W. R. 
164 ; 19 Sask. L. R. 346.-— CAN. 

St. Proof of reneuxd of intercourse 
nrmecessary,] — Beane v, Deane & 
Fat, [19291 S. R. (Q.) 12f— AUS. 

PART XIII. SECT. 7, SUB-SEOT. 8.— 

3169 iii. — ?.’l-^^RibiaiLANn Hira 
r. Bai Qalal (1927), I. L. R. 61 Bom. 
1026.— WD. 

3169 iv. .} — Held: condonation 

of adultery may be made subject to 
the express condition that the g«mjY 
spouse shall not see or correspond with 
the other guilty person, so that when 
the condition is broken the condonation 
is oanoeU^ & the right to found an 
action on the adultery revived.— 
Bauer v, Bauer Sc Hass. (19301 2 
W. W. R. 16; 4 B. B. R. 36 ; U 
S. L. B. 409.— CAN, 
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afi^eemoQt was made by a man who was 
diistaraugbt by the domestic calamity. There 
was no condonation in the legal sense of 
complete reinstatement of the wife in the 
rights of a wife. The delay was excusable 
by the effect which the wrongdoing had upon 
the petitioner’s mind. — L btbb w. Lbtbe ^ 
WHiTBEUfiAD (1928), 140 L. T. 199 ; 46 T. L. R. 
0 i 72 Sol. Jo. 746. 

3196. Add. Annotation M. v. M., [1928] 

P. 123, 

3213. Add. Annotation fo (1) Refd. Sneyd v- 
Sneyd & Burgess, [1926] P. 27. 

8223. Add. Cito^ions :—[ 1926] P. 27 ; 95 L. J. P. 
22 ; 135 L. T. 124 ; 42 T. L. R. 247. 

8224a. .] — Howabd v. Btotonwood (1742), 

Selwyna N. P. 13th edn., p. 9, n. 

Annotation Consd. Bernstein v. Bernstein. [1893] P. 292. 

3234. Add. Annotation : — Consd. Statham v. Sta- 
tham, [1929] P. 131. 

3288. Add. Annotations: — As to (1) Expld. Apted 
V. Aptd & Bliss, [1930] P. 246. Refd, 
CuUen V. Cullen, [1033] P. 218. 

8289. Add, Annotation : — Consd. Apted v. Apted 
& Bliss, [1930] P. 246. 

3292. Add. Annotation : — Consd* Apted v. Apted 
& Bliss, [1930] P. 246. 

3293. Add. Annotations : — Refd. Apt/ed v. Apted 


& Bliss, [1900] P. 246; Bainbridge v. Bain* 
bridge, [1934] P. 66. 

. Add. Annotation : — Consd, Apted v. Apted 
& Bliss, [1930] P. 246. 

3315a. How time calculated — Whether from execu- 
tion of separation deed. J—’Ueeen wood v. 
Greenwood, No. 3095a. ante. 

3317a. .] — A husband petitioner for 

divorce separated from his wife about 
eighteen years after their marriage because 
of her assocn. with co-resp., with whom she 
cohabited in adultery for about twenty years. 
The husband was willing to take proceedings 
for a divorce, but resp. co-resp. desired their 
relations not to be made public & the husband 
was indifferent & no step was taken. There- 
after the husband maintained an adulterous 
connection with another woman for many 
years. He had since separated from this 
woman, but having about thii*ty-eight years 
after his marriage met another woman 
whom he desired to mairy he now presented 
the present petition for the dissolution of his 
existing marriage. The ct., constming delay 
within the meaning of the statute to be 
culjjable delay in the nature of acquiescence, 
held the facts of the case to amount to cul- 
pable delay, & dismissed the petition. — 
Binnby V. Binney & Hill, [1936] P. 178 ; 
[1936] 2 All E. R. 409 ; 105 L. J. P. 81 ; 155 
L. T. 144 ; 52 T. L. R. 481 ; 80 Sol. Jo. 449. 

Annotation : — Refd. Grurnwood v. Grf‘ouwooch [1937] P. 

167. 


PART XIII, SECT, 7, SUB-SECT. 3.— 
D (b) ii, 

8196 i. Partins sleeping in same house.} 
— ^Where a wife had deserted her 
Imshand & the spouses afterwards lived 
for a few days in the same flat occupy- 
ing the same room, but no marital 
intercourse took place, & the husband 
endeavoured to Induce the wife to dls- 
oontimie her desertion. Semble : these 
facts did not establish condonation. — 
Russkij:. V. Russell, [1935] S. A. 8. R 
86.— AUS. 

PART Xm. SECT. 7, SUB-SECT. 3.— 

D. (0). 

3204111. .] — In 1919 petitioner 

entertained some suspicion of his wife’s 
adultery, & this suspicion, although 
partially allayed by what a medical 
practitioner had told him, was not 
entirely removed from his mind. 
Having this suspicion, he continued & 
resumed sexual tnteroourse with his 
wife for some years, until he obtained 
evidence of the adultery charged in the 
petition, which adultly had taken 
place in 1918 : — Held : sexual Inter- 
course in these clrcumstanoes did not 
amount to condonation. — Donni- 
THonNX V. Donnithorne, [1930] S. A. 
S. R. 182.— AUS. 

3204 Iv. .] — In questions of 

condonation suspicion of a conjugal 
offence cannot bo regarded as “ sub- 
stantial knowledge/’ — Herbert v. 
Herbert, [1936] 3D. L. K. 141 ; 0. R. 
432.— <3AN. 


PART XIII. SECT. 7, SUB-SECT. 8.— 

D. (g). 

•h. XkUy of wife*8 advisers to in- 
vegligcUe the facts before pleading con- 
donofion.}— Louis v, Louis & Stead, 
[1929] S. R. (Q.) 184.— AUS. 

•k. Agreement for remcaHon of con- 
donation.}— A husband wife cannot 
by agreement between themselves 
make tne condonation of a matrimonial 
offence revocable on the non -perform - 
hnoe of an tmd^^king (e.g.t one not to 
have anything more to do with the 


paramour) the breach of which is not 
In law a sufficient reason for a decree 
of divorce. — Bagoalky v. Baqgaley, 
[19341 1 W. W. R. 6.— CAN, 

PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (h) iii. 

3255 iii. .} — Any matrimonial 

offence which In itself is ground for 
divorce but which has been condoned 
may be revived by the subsequent 
commission of any other legally 
recognised matrimonial offence, e.p., 
cruelty.— A. v. A., (19251 2 D. L. R. 
1195; [1925] 2 W. W. R. 154; 19 
Saak. L. R. 346,— CAN. 


PART XIII, SECT. 7. SUB-SECT. 8.— 
D. (h) iv, 

8274 i. By desertion — For two years 
wiihout reasonable eaw^i«6.1— Condoned 
adultery revived. — Spring v. Spring 
(Alta.), [1926] 2 D. L. R. 893 ; [19261 
2 W. W. R. 78 —CAN. 

1. For “ 1. By desertion ** read 
“ 8274 ii. /* 

m i. .1— L. V. L. (Man.), [1930] 

1 D, L. R. 72 ; 38 Man. L. R. 333 ; 
11929] 3 W. W. R. 396 ; revsg., (1929) 

4 D. L. R. 801.— CAN. 


m ii. .] — Subsequent desertion 

will revive adultery which has been 
condoned. — Lalbune v. Lalbune, 
[19301 1 D. L. R. 72 ; 38 Man. L. R. 
833 ; [1929) 3 W. W. R. 396 ; reosg.. 
[1929] 4 D. L. R. 801.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 4.— 
B. (a). 

8312 il. .1 — Unreasonable Sl un- 
explained delay between a petitioner’s 
knowledge of the adultery committed 
by resp. & the filing of hia petition for 
dissolution of the marriage may induce 
the ct. to dismiss the petition, as 
indicating acquiescence in the injury 
complained or. — King v. King (1929), 
I. L. R. 67 Colo. 215.-~IND. 

PART XIII. SECT. 7, SUB-SECT. 4.— 
B. (b). 

ak. What delay unreasonable— 
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Twenty -four years .} — In an undefended 
action of divorce on the ground of 
desertion brought by a wife against 
her husband twenty -four years after 
the alleged desertion : — Held : the 
fact that the pursuer had delayed to 
bring her action was not per se suffleient 
to deprive her of her remedy. — 
Monahan v. Monahan, [1930] S. C. 
221.— SCOT. 

PART XIII. SECT. 7, SUB-SECT. 4.— 

B. (c). 

so. When a bar — Proceedings brought 
to obtain alimony from- pension .] — ^An 
action for judicial separation after a 
]ai)8© of 6 years, & mainly brought for 
the purpose of obtaining alimony from 
a Government pension, held barred by 
laches. — Phillips r. Philliph, [1936] 
2 D. L. R. 543.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 4.— 
B. id) i. 

8388 i. General rule.]— L aohanok r. 
Roohon (Que.), 119271 1 D. L. R. 
1190.— can: 

3388 ii. -.1 — A marriage, one of 

the parties to which is inca])able of 
properly consummating It, may, neyer- 
tholess. be so approbated by the acts 6; 
conduct of the other as to preeliido the 
latter from impeaching it.s ralidity. 
Lapse of time, though not m itself 
under ordinary circiumstjmeos an 
absolute bar to a suit for nulJjty, is 

S ot an important factor for considera- 
ion, & may operate with other cir- 
cumstances as a bar to such a suit. 
Where a husband petitioned, over eight 
years aftc^r the marriage, for uiillity 
rf his marriage bocaose of his wile s 
malformation & impotence : 

the husband, on tiuj facts & circura- 
etunces established, should have known 
years before the suit, &; would have so 
known! had he acted as any ordinarily 
reasonable He prudent man would hf^e 
acted in th(5 ciroumstanoos, that his 
wdfo’s condition was one which could 
not bo rectified by surgical sklli, & his 
explanation at the trial for his inaction 
was one which should not be aooepted 
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8889* Add. AnfiokxiionM i — A6 <e> (2) OoUSd. T. «. 
T. (1931). 47 T. L. R. 629* field* JiiTeiv 
Clyde V. Iwvepolyde, [1931] P. 29 ; Dodworth 
V. Bale, [1936] 2 AU B. K. 440. Generally, 
Reid* Kewboiild v. A.-B., [1931] P. 76. 

3845. Add. Annotation: — Caned* T. v. T. (1931), 
47 T, L. R. 629. 

3358a. — ^ Fourteen years*] — On a husband’e 
petition for nullity of marriage on the ground 
of his wife^s incapacity through alleged 

. invincible repugnance, it was held that as 
the petition was not presented until over 
14 years after the marriage a very special 
burden of proof rested on the petitioner. 
After hearing the evidence of the parties & 
their witnesses & expert medical witnesses, 
the ct. dismissed the petition. — T. v. T. 
(OTHERWISE J.) (1931), 146 L. T. 18 ; 47 
T. L. R. 629. 

3360a. ,] — T, v , T. (otherwise J.), No. 

3358a, ante. 

3369a. .] — Want of means is a sufficient 

excuse for delay. — Wilson v. Wilson (1872), 
L. B. 2 P. & D. 435 } 41 L. J. P. & M. 74 ; 
27 L. T. 351 ; 20 W. R. 891, 

3397. Add. Annotations : — €onsd. Apted v. Apted 
& Bliss, [1930] P. 246. Refd. Cullen v. 
OuUen, [1033] P. 218. 

3429a. .] — Petitioner married reap, in 1873, 

& they lived together very happily till the 
birth of the only child, early in 1874, shortly 
after which event resp.’s mind became tem- 
porarily unhinged, & she was removed to 
an asylum, from which, towards the end of 
the same year, she was dischar^d as cured. 
Petitioner was, however, advised by his 
wife’s medical attendant that further co- 
habitation, if it resulted in pregnancy, would 
probably prove dangerous to resp. & any 
future offspring. By the consent of the 
families of both parties, it was arranged that 
they should live apart, the wife having the 


child with her. & the husband mailing her 
an allowance* Petitioner corresponded with 
his wife imtil 1880, when he refused all 
further direct communication, but continued 
the allowance through his solr. ; & through- 
out the separation he declined all private 
interviews with his wife, although urgently 
& repeatedly requested & begged for by her. 
In 1870 he wrote that she was not to inquire 
into his mode of life, & he would not interfere 
with hers: — Held: he was not disentitled 
to a divorce, on the ground of his wife’s 
subsequent adultery. — Lander v. Lander, 
Temple, Fox & Fox (1890), 63 L. T. 267. 

8433. Add. Annotation : — Refd. Welton v. Welton, 
[1927] P. 162. 

3486a. .] — Plows v. Plows (1928), 44 T. L, B. 

263. 

3445a. Statement In sealed envelope — Wife 

not entitled tc disclosure.]— Where a petitioner 
for a divorce by his or her petition admits 
that he or she has been guilty of adultery 
& asks for the exercise of the discretion of 
the ct. in his or her favour, the ct. has, in 
the exercise of its jpower under the proviso 
to Supreme Ot. of Judicature (Consolidation) 
Act, 1926 (c. 49), s. 178, a discretion to 
direct that the particulars of the adultery 
should be disclosed to the ct. by a statement 
signed by petitioner to be enclosed in a sealed 
envelope & lodged in ot., to be opened by 
the registrar for the purpose of his certificate 
& resealed by him, but not to be disclosed 
to the other parties to the suit. — Cullen v. 
Cullen, [1933] P. 218; 102 L. J. P.81; 149 L.T. 
323 ; 49 T. L. R. 469 ; 77 Sol. Jo. 447, 0. A. 

Annotation : — ^Refd. Iluesell (OoimteBB) v. Russell (Earl), 
[1935] P. 89. 

8445b. Duty of solicitor to Inquire as to adultery 
by petitioner.] — Moyse v. Moyse & Crick 
(1929), 73 Sol. Jo. 192. 

3446. Add. Annotation : — Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 


as valid & sufficient in the circnm- 
Btanoes dlaclosed. — B. r. B., [1935] 
S. C. R. 231 ; 1 D. L. R. 695.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— 

B. (f) iii. 

sk. Parties living onart.] — Delay for 
a number of yearH after discovery of 
adultery, the parties meanwhile living? 
apart , will not bar a right to divorce t)n 
the gi'ound of laches.- -Gkaingek v. 
Ghaingeh, Ward v. Wako, tl937J 2 
D. L. ii, 125 ; 0 F. I.. J. (Can.) 278.- 
CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— 

C. (a) i. 

3897 iii. .] — McNally v. 

McNally, [1927] 2 D. L. R. 604 ; 59 
N. S. R. 268.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 4.— 

C. (a) m. 

Letter instioating advUety .] — 

^OHBB V. CTallaohbb. [1928} 

S. C. (Ot, of Seas.) 586.— SOOT. 


PART XIII. SECT. 7, SUB-SECT. 4.— 

D. (a) i. 

8445 I. LHecloffure of petitioner's 
advUenf — Duty to diseloaeA — It Is the 
duty of a petitioner who has been 
guilty ot a matrimonial otfenoe to 
admit the fact in hla petition, tor the 
information both of the ct. & of the 
A.-G., & fipeoiflcally to ask for the 
discretion of the et. — DttANK 6. DkakX 
& Eat, [1928} S. B* <Q.) 124.<-AU8* 


3445 ii. — .] — ^In a divorce 

action in Alberta a pltf. guilty of 
adultery is not under a duty to disclose 
that fact either in his or her statement of 
olalm or on the trial. If such adtiltery 
is establlebed by deft, or by any 
stranger or by the lnter«rentlon of the 
King’s Proctor it then, & not till then, 
becomes the duty of the trial judge to 
exercise his disoretion under the 
proviso to sect. 31 of Divorce & Matri- 
monial Canaes Act, 18.57 (Imp.), & 
in doing so care should bo taken to see 
that pltf. suffers no prejudice because 
of his or her non-disclosure. Pltf., 
however, is entitled, if he or she con- 
siders it expedient in his or her own 
interest to do so, to make the disclosure 
either in the statement of claim or in 
evidence at the trial.— Shebman v. 
King's PROcfrou, [19361 2 W. W, R. 
152 ; 3 D. L. K. 90 ; suh nom. ShTck- 
MAN v. Shkrman, 6 F. L. J. (Can.) 51. — 
CAN. 

3448 iii. Oniario.h -Dlvoi-cc Act 

(Ontario), 1930, introduced the law 
of England as at 1870, but it did not 
intrcjduce th<? practice of the English 
c-ts. relating thereto. There is no 
provision in the Ontario Rules roatlir- 
mg a pltf. to liiselose his or her adultery 
In the pleadings or in a written con- 
fidential statement. — Howe v. Howe, 
[19371 1 D. Ii. R. 508 ; O. 11. 67 ; 0 
F. L. J. (Gan.) 213.— CAN. 

PART XIII. SECT. 7* SUB-S|XJT* 4.— 
D. (a) ii. 

3446 f* Principle on it^ich court 

34 


t.| — There is nothing in Marriage 
Act, 1916, 8. 131 (1), to indicate that 
the generw rule is that the discretion 
of the ot. should be exercised against 
a petitioner who has himself been guilty 
of adultery, or that it should only he 
exeroiaed in his favour in exceptional 
circumstances. The discretion of the 
ct.. on the wording of the section, is 
quite open. If anything, the words 
would appear to indicate that ordinarily 
the decree nisi would be granted not- 
withstanding the adultery of the 
petitioner, but that in such a cose the 
ot. is not bound to grant It. Under 
the section the ot. has an unfettered 
disoretion. &: it is neither desirable 
nor possible to lay down definite & 
rigid rules bv which the ot, should be 

S dded In all oases. The mere non- 
sclosure in bis affidavit by a petitioner 
of the fact that he has during the 
marriage oommitted adultery is not 
a sufficient ground for refusing a decree 
nisi to which he would otherwise be 
entitled. — Avams v. Apams, [1928] 
V. L. R. 00 ; . [1928] A. L. R. 89.— AUS. 

344611. .] — ^A Ot. administering 

divorce Jurisdiction in India has a 
discretion, where petitioner has been 
guilty of adultery dunjog the marriage, 
to grant or refuse a decree for dissolu- 
tion. This discretion is unlettered, 
but must not be exercised oaprloiously. 
The dicta of EngUsh ju^s laying 
down tests In this mattw do not con- 
stitute rules or prlnoinles which in any 
way letter ots. in India.— LithT 
swAiNtt V. Vmnta swainb (1932), 
I. li* B. 19 Mon. 299.— INO. 
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8448* AnndtaUona : — Expld. Aptdd v. Apted 

& BUfis [1080] P. 246. Retd/Bambridle r 
P» 66 ; Pender v* Mildmay, 

X04: Xi« X • 


3448e« •j-^AltliougJi in suitable cases the 
limits for the exercise of discretion laid down 
in Einea v. Hima iSd Burdett, No. 3206, might 
be extended on the lines indicated the 
decision of the President in Wilaon v. Wilson, 
No. 8448, this was not such a case, as the 
petitioner’s misconduct had been long con- 
tinued^ & he had concealed it from the ot. 
-—Hensley v, Hensley & Nevin (1920), 
122 L. T. 814 ; 86 T. L. B. 288. 


3440. Add. Annotation : — ^Retd. Pender v, Mild- 
may, [1935] 2 K. B, 334. 

3449a. .] — Gbayson v, Grayson (1927), 43 

T.L. R.225. 

Annotation .-—-Reid. Apted v. Apted & Bliss, [1980] P. 246. 

3449b. — ^The discretionary power of the ot. 

to grant a decree of divorce to a petitioner 
guilty of adxiltery is a regulated discretion 
which it is the duty of the ct. to reduce to 
method. The primary essential for the 
exercise of its power by the ct. is that there 
should be secured to it the means of know- 
ledge of the material facts with reasonable 
certainty. With this end in view the fact 
that the exercise of the discretion is sought 
should appear on the face of the petition. 
There should be lodged along with the 
application for the certificate of a registrar 
that the proceedings are in order, preliminary 
to setting down, a statement of the matters 
in respect of which the exercise of the 
discretion is prayed & the grounds on 
which the petition in this behalf is based. 
The intervention of the King’s Proctor 
following suppression of foot or presentment 
of falsehood by a petitioner in these matters 
is not the only safeguard for the observance 
of due procedure. A party to a divorce 
proceeding who is asking to have the discre- 
tion of the ct. favourably exercised & who 
in doing so acts in such a manner as to 
obstruct or divert the course of justice is 
guilty of a contempt of ct. & liable to its 
consequences. The multiplication of the 
tribunals in whom is vested the jurisdiction 
to decree divorce has rendered necessary a 
more precise procedure to secure the present- 
ment to them of the facts in each case 
material to the exercise of the discretion A, 
if necessary, cases can then be adjourned for 
further consideration & the services of the 


King’s Proctor made available. To , , 
late & limit with precision the grounds for the 
exercise of the discretion when the facts 
once before the ct. is a practical impoSfid^ 
bility ; they cannot be rigidly dednea htit 
certain broad principles can be gathered from 
authority. The more strict A early view 
that two or at most three classes of oases 
only called for the exercise of the discretion 
savoured more of estoppel than of the powers 
of the ct. as defined by statute. Those two 
classes arose either when resp. had induced 
petitioner to believe in the death of resp. or 
when a petitioning wife had been forced by a 
resp. husband to lead an immoral life, A the 
question was treated as open whether con- 
donation of petitioner’s adultery constituted 
a third class. To-day these may be stated 
as guiding principles ; a governing con- 
sideration is now the interest of the com- 
munity at large in maintaining the sanctions 
of honest mati-imony ; a strong af&rmative 
case is stiU necessary to justify Gie ct. in 
departing from the discretionary prohibition 
of relief to a guilty petitioner ; it is mani- 
festly contrary to law that a judicial dis- 
cretion in favour of a litigant who has been 
guOty of adultery should be exercised when 
that course will probably encourage im- 
morality : if the exercise is not unlikely to 
have that effect there is an ar^ment against 
leniency. On the one hand condonation 
by a resp. of a petitioner’s adultery is, 
though not so in the earlier time, admittedly 
now a ground for exercising the discretion ; 
on the other hand, it is now a ground for 
refusing to exercise the discretion that the 
adultery of petitioner has in some serious 
degree conduced to that of reap, & con- 
versely that a resp. should not escape the 
consequences of his or her proved adultery 
by putting forward similar acts of petitioner 
for which resp. was in any serious degree 
responsible. Further matters now con- 
sidered are the interests of children, the 
position of a mother in whose care children 
are, & possible conditions as regards the 
future of the guilty parties. All these 
considerations are held to affect the interest 
of the community at large. — Apted v, 
Apted A Boss, [1930] P. 246 ; 99 L. J. P. 
73 ; 143 L. T. 363 ; 46 T. L. B. 456 ; 74 
Sol. Jo. 338. 

Annotations : — Consd. Balnbridere v. Bainbridge. [1934J 
P. 66. Refd. Bevis v, Bevia, [I93.y P. 86 ; Kuasell (OouriU^ss) 
V. RuBsell (Eai‘1), [1935] P. 39 : Fondor v. Mildmay. 11935) 
2 K. B. 334 ; Sheldon Sheldon, [1937J 1 Ail E. K. 779. 


8448 i. Factors omerning exercise of.} 
—When It Ifi admitted by petitioner that 
be has been guilty of adultery* the ot. 
win exerdae its discretion in his favour 
in a oaae that cornea clearly within the 
^nolbles laid down in Wilson v. 
Witson, No. 8448 .— 'Laibd v. Lamp 
(198T), 88 B. 0. B. 207.-rOAN. 


8448 il. .1 — A wife who was 

deserted by her husband, having 
reason to believe he was dead, married 
a second* time. The first husband, 
turning up, petitioned for divorce. 
It appeared from the evidence that 
petitioner had been guilty of an 
infraotion of substantially all the 
matters set out in Divorce & Matri- 
monial Causes Act, s. 16. & that the 
wife was a very deeply injured woman 
without a stain on her oharaoter: — 
Beldf although there is power to 
refuse petitioner a decree, |nd«e'8 
discretion is left unfettered Sc absolute 
bTSe IS^slature. & it is in the best 


interests of the wife, in the oiroum- 
stances, to be set tree ; the marriage 
will, therefore, be dissolved on con- 
dition that petitioner gives security 
for the maiutenanoe oi resp. In the 
terms of sect. 17 of the statute. — 
Harney v. Harney (1926), 39 B. C. R. 
276.— CAN. 


8448 Hi. .h~Held : even if the 

evldenoe against the pltf. Justified 
the Inference that he had committed 
adultery, the ciroumstanoee of the case. 
Including the interests of pltf. *s child, 
warranted the ot. in exercising its 
judicial dls^tlon In his favour. — 
WRIGHT V. WRIGHT, [1928] 1 D. L. R. 
984 ; [19518) 1 W. W. R. 383.— CAN. 


8448 iv. — — The ot. wiU not 
grant a man divorce from a wife who 
b8ks deserted him, to enable him to 
marry a woman with whom he h^ 
been cohabiting, Sc to legitimate their 
issue.— N bwson e. Newson, 119361 1 
D. L. R. 696 ; O. B. JJ7. — CAN. 
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sb. Adultery co^iple.d with crurUy tf' 
desertion — DiscreHon not exerdaed . ) — 
In divorce prcKJeodings, consiyting of a 
petition by a husband 8c a cross - 
potition by his wife, it was proved that 
resp. had committed adultery, as set 
out in the petition, that petitiomn* had 
committed adultery 8c was guilty of 
cruelty to resp. & of wilfully deseitlng 
her & had been cfuivictod of tueit A.', 
sentenced to a term in gaol, & petitioner 
was in goal when rosp. committed the 
•>cts of adultery upon wliicli the hus- 
band’s petition was founded : 

petitioner bad been guilty of such 
wilfTil neglect & miscondutjt as con 
duced to renp.’s adultery, & dls- 
crotlon conferred by sect. 31 of Divorce 
&; Matrimonial Causes Act, 1857, 
ahoiild not be exercised in his favour . — 
Oabswicll V. Carswell, [1934j 3 
W. W. R. 488 ; 42 Man. L. R. 48$.— 
CAN. 



V(^ 3C1V. — Crimixial Law. Cases 6576 — 6616a. 


6576* Citation : — “ For Wyman v, Wyman ** read 

AnnokUion .*•— Conad* R. v. Adler (1928), 17 0. App. Rep. 

105* 

5577a. Substantial particulars 

of misdirection, & of any other objections to 
the summing up, must be included in the 
notice of appeal, or must be sent to the 
registrar with the notice of appeal. — R. v. 
Oarins (1927), 43 T. L. R. 455 ; 20 Or. App. 
Rep. 44, 0. O. A. 

6577b, Supplementary grounds — When 

allowed,]— R. v. Porter, No. 3137a, ante. 

6679. Add, Annotation : — Consd. R. v. Van Dyn 
(1932), 23 Or. App. Rep.« 150. 

5581a. .] — The ct. permits a notice of aban- 

donment of appeal to be withdrawn only in 
exceptional circumstances. — R. v, Scott 
(1924), 18 Or. App. Rep. 10, 0. 0. A. 

6681b. .] — Only in special circumstances will 

the ct. allow the abandonment of a with- 
drawal of a notice of appeal. — R. v. Van 
Dyn (1932), 76 Sol. Jo. 112 ; 23 Or. App. 
Rep. 160, O. 0. A. 

5684a. Application for ieave to appeal — May be 
treated as final appeal.] — In a proper case 
the ct. will treat an application for leave to 
appeal as the final appeal. — R. v, Hobern 
(1924), 18 Or. App. Rep. 110, 0. 0. A. 

6685, Add. Annotation: — Refd. R. v. Thompson 
(1925), 18 Or. App. Rep, 167. 

5585a. .1 — An applt. may only in Exceptional 

circumstances consent by counsel to be 
absent. — R. v. Thompson (1925), 18 Or. 
App. Rep. 167, 0. 0. A. 

6593a. Delay in sending in documents.] — 

Statements sent to the ct. at the last moment 
may cause an application to be adjourned, 
& the loss of time would rxm against appct. 
It is well that appcts. should be reminded of 
this matter (Ohajrles, J,). — R. v. Will- 
MOTT (1933), 24 Or. App. Rep. 64, 0. 0. A. 

6593b. .] — In this case the observations 

made in R. v. Willmott by Oharles, J., apply 
with added force. Appct, was convicted on 
Jan. 20, & his notice of appeal was dated 
Jan. 31. The notice contained five para- 
graphs was in itself a very long document. 
On Feb. 9 he sent in a further document of 
fourteen closely-written sheets which he 
called “ further grounds of appeal.” On 
Feb. 23 he sent in a mass of further docu- 
ments & a great many pages of further 
grounds of appeal. This morning there have 
arrived a great many more doc\iments from 
appct, & among them twelve or fourteen 
closely-written pages relating to the old & 
new grotmds of appeal. In these circum- 
stances, the ct. desires me to say that this 
case is one in which the ct. would normally 


adopt the course of adjourning the applica- 
tion, with the result that, unless leave to 
appeal were given, appct. would remain a 
longer time' in prison than otherwise. Such 
a practice causes the greatest possible in- 
convenience. In this case, however, for 
special reasons, the ct. does not propose to 
take this course (Humphreys, J.). — R. v. 
McLaren (1933), 24 Cr. App. Rep. 64, 
C O A i 

6696a. Appellant not entitled to be heard — When 
represented by counsel.] — R. v. Ohung Yi 
Miao (1928), 21 Or. App. Rep. 56, 0. C. A. 

5695b. No argument heard — Appeal pro forma as 
condition precedent to appeal to House of 
Lords.] — R. V. Inman (1929), 21 Cr. App. Rep. 
159, C. C. A. 

6696a. Official transcript of Judgment at trial — 
How far binding.] — The ct. is bound by the 
official transcript of a judgment of the trial 
ct., in the absence of evidence of error therein. 
— R. V. Martin (1927), 20 Or. App. Rep. 
103, O. O. A. 

5604. Add. Annotation : — Refd. R v. Porter (1927), 
20 Or. App. Rep. 55. 

5606. Add. Annotation : — Refd. R. v. Porter (1927 ), 
20 Cr. App. Rep. 55. 

6606a. Application to three Judges — Reference to 
larger court.] — R. v. Chapman (1931), 23 
Or. App. Rep. 45, 0. C. A. 

6607a. .] — In each of the following cases — 

(1) a convict under sentence of penal servi- 
tude & preventive detention who appeals 
only against the sentence of preventive 
detention ; (2) a prisoner under sentence of 
imprisonment & flogging who appeals only 
against the flog^ng ; (3) a prisoner under 
sentence of imprisonment & a recommenda- 
tion to deportation who appeals only against 
deportation ; (4) a prisoner under con- 

current sentences of imprisonment & penal 
servitude who appeals only against the penal 
servitude ; (5) a prisoner under one sentence 
who appeals only against a sentence con- 
secutive thereon — the person appealing is 
an applt. within Criminal Appeal Act, 1907 
(c. 23), 8. 14, & should be treated as such 
pending the determination of his appeal. — 
R. V. Robe, R. v. Friend, R. v. Beattie, 
R. V. Llewellyn, R. v. Young (1924), 131 
L. T. 26 ; 88 J. P. 90 ; 40 T. L. R. 617 ; 
27 Cox, C. 616 ; 18 Cr. App. Rep. 55, 
C. C. A. 

5616a. .] — In a proper case, especially 

with the concurrence of the Crown, the ct. 
will allow an application for leave to appeal 
against conviction to be treated as one for 
leave to appeal against sentence, <fc may 
thereupon deal with it as such. — R. v. T 
(1929), 21 Or. App. Rep. 74, C. C. A. 


PART XIV. SECT. 4, SUB-SECT. 1. 

sb. Appeal dismiased — XHesentima 
judgment on point of law — Details io be 
given in rule.) — A rule dismisBing: an 
appeal should specify the nature of a 
question of law raised In a dissenting 
judgment. — R. v. Setti.k (1932), 6 
M. P. R. 142 ; 58 €. O. O. 152.— 
CAN. 

id. Affldmii — When necessary.]— An 
appeal on the ground that acouaed was 
not offered th^ statutory alternatives 
under sect. 781 (2) (b) of the Orlininal 
Code should be supported by affidavit. 


— R. V. Sullivan. [19351 3 D. L. R. 
197; 8M.P.K.546; 63 Can. O. 0. 294. 

■—CAN. 

sf. Leave to appeal — When granted.) 
— ^Leavo to appeal should only be 
granted after adequate reasoiiH have 
boon given. — ^R, v. Lk Oouut, [39.37] 
1 D. L. R. 607 ; 6 F. h. J. (Can.) 
213; 11 M, P. R. 133.— CAN. 

PART XIV. SECT. 4. SUB-SECT, 2.— A. 

ig. Functions of Cmirt of Criminal 
Appeal.)— It Is one of the funotlons of 
a dt. of Crhuinal Appeal to standardise 
so far as possible the penalties Imposed 

67 


by ctfi. of lirHt instance. A tt. of 
Criminal Appeal does not interfere 
to reduce a penalty xiniesB it is excesan'o 
or awarded upon some erroneous 
principlo. Wlicn there has boon a 
manifest departui’u from “ custom ap'' 
penalties impost^ in other cts. In 
respect of like offenccH, It is the duty 
of the Ct. of Criminal Appeal to 
examine the ease & to pass uiKui the pro- 
priety of the particular penalty, & for 
that purpose upon the propriety of the 
standard suggested by the customary 

S enaltles. — W ade v. nuaii 

. A. S. R. 62.— AUS. 



- — Not where delay due to misstatement 
Of appellant.] — The ct. will not permit 
sentence to run from the date of con^ction 
when the period between conviction & the 
hearing of the appeal has been prolonged 
through the mis-statement of appit. — B. v. 
Westlakjs (1920), 16 Cr. App. Bep. 100, 
C. 0. A. 


5628b. Consecutive sentences — One quashed.] 

— (1) When consecutive sentences have been 
passed on two convictions Sc> the ct. 
quashes one of them, it may allow the 
sentence for the other to run from the date 
of conviction. 

In summing-up larceny & obtaining credit 
by fraud must be carefully distinguished. — 

B. V. Lbb (1930), 22 Or. App. Bep. 86, 

C. 0. A, 

56280. Fresh evidence heard — Appeal dis- 

missed.] — B. V. Mejdcbapt (1931), 23 Or. 
App. Bep. 110, C. C. A. 

50286. — — Sentence of penal servitude — Sentence 
of preventive detention set aside.] — B. v. 
Taxjman (1931), 23 Or. App. Bep. 125, 0. 0. A. 
5629a. Sentence runs from session in which con- 
victed — Although passed in later session.] — 
Sentence generally runs from the date of the 
first sitting of the ct. of trial, at whatever 
date it may be passed. — B. v, Boberts 
(1929), 21 Or. App. Bep. 69, O. 0. A. 

5629b. No power to antedate beyond com- 

mencement of sessions.] — Sentence cannot 
be antedated beyond the first day of the 
sessions in which it is inflicted. — B. v. 
Obookett (1929), 21 Or. App. Bep. 104, 
0. C. A. 


5629c. — — .] — The ct. below cannot ante- 

date a sentence before the first day of the 


sessionB.— -E. v. HatoS (1930), 22 Op* App 

Bap. 88, 0. 0. A. 

5629d. ientenoe ordered to run from passiag o 
sentence — ^Abnormal delay in preparing trane 
scripts for court.] — B. e. Mbybiok, B. v 
Tcttsmm Q929), as reported Ih 21 Or. App 
Rep. 94, 0. 0. A. 

5648a. .] — R. v. Turkinoton, No. 6965a 

f post. 

5e78a. .]— The ct. wHl, if it thinks fit 

hear a plea of insanity even though it wa« 
not raised at the trial. — R. v. Oanham (1926), 
18 App. Bep. 163, 0. 0. A. 

5680a. .] — Appit* was convicted on a count 

of an indictment in the following terms ; 
“ Statement of offence. Driving motbi 
vehicle in a manner dangerous to the public, 
contrary to Road Traffic Act, 1930 (C. 43), 
8. 11 (1). Particulars of offence. Charles 
Wilmot ... on a certain road ... in the 
coimty of Lincoln, drove a motor car reck- 
lessly, or at a speed or in a manner which 
was dangerous to the public, having regard 
to all the circumstances of the case, Including 
the nature, condition & use of the road, & 
the amount of traffic which was actually 
at the time, or which might reasonably have 
been expected to be, on the said road.” 
Appit. was represented by counsel at the 
tri^, but no objection to the validity of 
the count was taken until after verdict : — 
Held ; the point with regard to the validity 
of the coimt was one which under the old 
practice could have been taken on a writ of 
error A, although it had not been taken at 
the trial, the ct. were bound to allow it to 
be raised on appeal. As the count charged 
several offences in the alternative, it was 
bad for duplicity, So the conviction must be 
quashed. — ^B. v, Wilmot (1933), 149 L. T. 
407 ; 97 J. P. 149 ; 49 T. L. B. 427 ; 77 
Sol. Jo. 372 ; 31 L. G. B. 189 ; 24 Cr. App. 
Rep. 63 ; 29 Cox, C. 0. 662, C. C. A. 

6739a. 8. P. B. v. Hatch So Smith (1928), 20 Cr. 
App. Bep. 181, C. 0. A. 


PART XIV. SECT. 5,SUB-SECT. 1.— A. 

6630 V. .] — The ct. hearing on 

appeal 1 b not warranted in weighing 
probahilitiee & Bubstltiiting its view 
for that ol the jury, to which the 
(SreateBt weight must still be given. — 
R. V. Dk Beuoe, [1924] 4 D. L. R. 496 ; 
65 O. L. R. 607.-- CAN. 

6680 Vi. .1 — R. «. Burke (1924), 

44 Can. Crim. Cos. 205.*— CAN. 

6630 vii. ^.3 — A ct. of appeal will 

not retry oaaoa upon iasues wnich have 
properly been left to the jury. & the 
fact that the jui’y might properly have 
found the other wav is In itself no 
Justtdoation for interfering with a ver* 
diet.-— H. V. SErrLK (1932), 5 M. P. R. 
142 ; 58 0. O. 0. 152.— CAN. 

PART XIV, SECT. 6, SUB-SECT. 2.— A. 

6666 i. Zfwani^.3— At the trial 

of aeoufied for murder there was, in the 
opiniom evidence which, had the 
point been taken, would of necessity 
have raised in the mind of the trial 
judge a doubt whether accused was 
then, ou ebcocupt of Insanity, capable 
of conducting bis defence: but the 
point was not brought to the attention 
of the trial judge. Sc the course pre- 
scribed by Grimmal Code, a. 067, was 
not adopted i^Beld : the omission 
of counsel ought not to deprive accused 
of the right given him by the secst. Sc 
new trial directed. — v. Williams, 


ri929] 1 D. L. R. 343; .50 Can. Crim. 
Oas. 230 ; 63 O. L. R. 191.— CAN. 

6666 ii. ,1 — R. v. Smith, 

C1936) 1 W, W. R. 67 ; 1 B. L. R. 717 ; 
65 Can. O. C. 231.— CAN. 


PART.XIV. SECT. 6, SUB-SECT. 2.— C. 

8b. Objection to conviction on ground 
of defect in information .] — R. v. 
BoonuaR (N, 8.) (1928), 60 CJah. Crim, 
Cas. 186.— CAN. 


PART XIV. SECT. 5, SUB-SECT. 3. 

f i. WhcU amowUt io.]— The 

trial judge prepared, two or three 
months after the trial, a certifloate 
oontalning a number of statements 
made by him in answer to a oorre* 
snondlng number of . objections to his 
charge which formed the grounds of 
appeal Sc stating, according to his 
recollection, that m fact his dlreotion 
was precisely the contrary of that 
reported ; — Sdd : such certifloate of 
the trial judge was not a report within 
sect. 1020 Oriminal Code : it did not 
contain the Judge’s notes of the trial ” 
nor was it a ** report giving his opinion 
upon the case or upon any point arising 
In the case.*’— Baron v, R., J[198o1 
8. 0. R. 194 ; 2 B. L. R. 945 l 58 Can. 
0. O. 154 ; te&sg. 47 Que. K. B. 371.— 
CAN. 


PART XIV. SECT. 6, SUB-SECT. 1. 

sd. In Ireland.] — ^Practice Sc pro- 
cedure, as to applications to allow fresh 
evidence on appeal, laid down by the 
Ct. of Criminal Appeal. — A.-(5. v. 
M‘Gann, 11927] I. R. 603,— m. 


PART XIV. SECT, 6, SUB-SECT. 2. 

sf. Conviction improper — Claim to 
Bubstitfute sentence for lesser offence — 
Leave to obtain further evidence — Con- 
fined to lesser offence ,] — Where on an 
appeal from a conviction fOr unlaw- 
fully having carnal knowledge of a 
girl 14 years of age, it appeared that 
the accused had not been properly 
convicted, but there being no majority 
of the ct. In favour of directing a new 
trial, the Crown asked the ct. to pro- 
ceed under Criminal Code, s. 1916 (2). 
Sc substitute a sentence for indecent 
assault, whereupon the aocused’s 
counsel moved for leave to obtain Sc 
present new evidenoe from one Z., 
who would have been a compellable 
witness at the trial Reid ; such leave 
should be gran^d, the additional 
evidenoe to he confined to the charge 
of indecent assault, Sc the hearing of 
the api>oal should stand over nntU 
further order, in the meantime, 
the evidence of said witness should be 
taken before the regrtstrar ot the 
Supreme Ot. & forwaMed by him to 
the registrar of the Ct. of Appeal. — 
R. V. ^itTMAMN (B. 0.), Cl 928! 1 
W. W. B 300.— CAN. 
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5746. Add. Annotation R. Littleboy, 

[1934] 2 K. B. 408. 

5788a. Not evidonoe of ai>peUant.}-^R. v. Mbd- 
CRAFT (1981), 28 Or. App, Rep. 116, 0. 0. A. 

5783b. Medical evidence — Cause of death.] — Con- 
viction of murder quashed after the ct. had 
heard fresh medical evidence as to the cause 
of death, the ct. emphasising the fact that 
such reception of fresh evidence was to be 
regarded as wholly exceptional. — ^R. v. 
Habding (1986), 25 Or. App. Rep. 190, 
C. C. A, 

5792a. Fresh evidence proving Imposslbliity 

of guilt.]— R. V. Binney (1935), 79 Sol. Jo. 
419, O. 0. A. 

5800a. Conflicting medical views.] — The mere fact 
that conflicting medical views of the evidence 


VoL XIV. — Criminal Idiw. Canes 

in a case were put before the Jury is not a 
ground for granting leave to appeaL-— -R. v. 
Thorne (1925), 69 Sol. Jo. 498 1 18 Or. 

App. Rep. 186, 0. C. A. 

5802a. Unsatisfactory Identiflcatlon.] — Conviction 
quashed. — R. v. Hitcjhcock (1926), 19 Or. 
App. Rep. 181, 0. 0. A. 

5802b. Photograph of accused published In news- 
paper.] — R. V . Morrison U911), 6 Cr. App. 
Rep. 159, C. 0. A, 

5802c. Insanity — Supervening after trial.] — R. 

V. Driscoll & Rowlands (1928), 20 Cr. App. 
Rep. 161, C. C. A. 

5802d. Illegal committal- - Conviction quashed.] — 

R. V. Gee, U. v. Bibry, 11. v. Dcnscombe, 
No. 1720a, ante. 


PART XIV. SECT. 6, SUB-SECT. 3. 

6740 iii. .] — An application must 

be refused, where the person whom it 
was sought to call had been present in 
ot. at the time of the trial & available 
to be called by aconsod or his ooxmeel 
if they desired to do so. — R. v. Cbonan 
( 1924), 41 Can. Grim. Cas. 320 ; 57 
N. S. k 26.— CAN. 

576611. .] — The defence having 

been permitted for the purpose of 
seouring a now tiial to read the affll davit 
of one who It contended should have 
been called as a witness by tho prose- 
cution : — Held : the omission to call 
such witness did not result in such a 
miscarriage of justice, or the possibility 
of It, as to warrant a new trial. — R. tj. 
GALhAGHBR, [1924] 4 D. L. R. 1069; 
3 W. W. R. 357.-— CAN. 

6766 lil. .] — R. V. ClHOW Kee 

(1929), 42 B. 0. R, 67.— CAN. 

8t. No opportunity of crose-examining 
former yritnejss on statement at trial,}— 
R. r. Vye (1925), 44 Can. Grim. Cas. 
249 ; [1925] 3 W. W. R. 100.— CAN. 

sw. On recommendation of Minister 
of Justice. \ — Ontario Ct. of Appeal 
will re-open a conviction for (sonsplraey 
to defraud the Govt., on recommenda- 
tion of tho Minister of Justico, after 
11 years for tho purpose of reviewing 
tho case on new evidence. — K. v. 
Jarvib (1936), 66 Can. 0. C. 20.— CAN. 

PART XIV. SECT. 6. SUB-SECT. 4. 

■V. Evidence material relevant to 
show verdict mrona .] — The purpose of 
the ct. in allowing applfe. to lead 
additional evidence under Orimlnal 
Appeal (Scotland) Act, 1926, a. 6 (&), 
Is to give him an opporttmlty of show- 
ing that the verdict was pronounced 
in the absence of matter material Sc 
relevant to lead to a contrary result. — 
Slater v. H.M. advocate, [19281 
8. O. (J.) 94.— SOOT. 

PART XJV. SECT. 6, SUB-SECT. 6. 
m. Read now ** 6798 1.” 

6798 U. .1 — R. V, Hublet 

(1926), 67 N. S. R. 537.-^AN. 

6793 iii. Evidence not incom- 

patible With evidence at trial,] — R. v. 
Adobe (1930), 64 Can. 0. O, 211.— 
CAN. 

PART XIV. SECT. 7, SUB-SECT. 1. 

n L — — Criminal Appeal (Scotland) 
Act, 1926 (c. 16).J— The Ot. of Orimlnal 
Appeal is not a ot. of review In the 
Bense in whloh that term Is used In 
oi^ procedure ; It cannot upset a 
verdict merely because it disagrees with 
the view either of the evidence or of 
the credibility of the witnesses on 
which it proceeded ; It cannot Interfere 
unless It thinks th^ verdict unreason- 
able* The test of unreasonableness 
is slxnliar to that applied to verdicts 
obtained in olvU jury trials, vlis., was 
the verdict so flagiantly wrong that no 


reasonable jury, acting honestly under 
proper direction, could have given it. — 
WEBB V, H.M. Advocate, [1927] 
8. C, (J.) 92.— SCOT. 

p ii. .] — Held : an appellate 

ct. could not, under Criminal Code, 
8. 1016 (2), substitute for the con- 
viction under s. 405 a conTiction under 
s. 406. — R. V, Leroux, [1928] 3 
D. L. II. 688 ; 50 Can. Grim. Cos. 52 ; 
62 O. L. R. 336. — CAN. 

p iii. .1 — Applt. was tried for 

murder by Intentionally causing the 
death of another native. Ho was con- 
victed by the Additional Sessions judge 
& four aaseasors of culpable homicide 
not amounting to murder, & was 
sentenced to a term of rigorous imprison- 
ment. The Govt, applied for a revision 
of the judgment, 6cthe High Ct. altered 
the conviction to one of murder & 
sentenced the applt. to death : — Held : 
on an application for revision, as dis- 
tinguished from an appeal, the High 
Court had no jurisdiction to convert 
the finding of an acquittal of murder 
into one of conviction & to sentence 
the man to death. — Kish an Singh v. 
R. (1928), 44 T. L. R. 690, P. C.— 
IND. 

p Iv, .1 — R. V, Riwmy (1930), 53 

Can, 0. 0. 196.— CAN. 


p V, .] — R. Henderson 

(1929), 1 M. P. R. 277.— CAN. 

q 1. .] — On an appeal, from a 

conviction for theft, based on tbe 
ground that a statement mode bv the 
trial judge when imposing sentence 
indicated that ho enTOrtalnod reason- 
able doubt of the accused's guilt : — 
Held : taking the judgment as a whole, 
the contention could not bo supported, 
& the appeal should bo dismissed. — R. 
e. Walker, 11931] 1 W. W. R. 584; 55 
Can. C. C. 102 ; 25 Alta. L. R. 336. -CAN. 

b 1. .] — Deft, was tried on on 

indictment charging commission of an 
ofieuoo 8c was oonvloted of an “ attempt 
to commit " that offenoe : — Held : the 
evidence was suffloient to sustain the 
verdict, & his appeal must be dismissed. 
— R. V. Ginq (1924), 67 N. S. R. X96. 
—CAN. 

b il. — — Where accused Is 
ohetTgod with having committed a crime 
at a named place in a named county & 
province. Sc a nlaoe with such name is 
referred to In the evidence at the trial, 
the fact that there is nothing in tho 
evidence to show that the place is 
wlthinsuoh county or province ; — Held : 
not such an omission as to give ground 
for an tmpoal. — B. v, Payette, [1026] 
1 D. L. R. 112 ; [1924] 8 W. W. R. 863. 
—CAN. 

blii, .) — Where the Crown’s 

case was founded on the evidence of a 
very young child, who contradicted 
herself on the vital point in the trial, & 
on several minor matters ’.-—Held : a 
con^oflon founded on such evidence 
could not be sustained. — R. e. GiRone 
(1926), 84 B. O, R. 654.— CAN 
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biv. .] — R. r. McKenzie (1926), 

68 N. S. R. 464.— CAN. 


b V. .1 — Findings of the ot. or a 

Jury on questions of fact are only to be 
set aside where the findings are obvi- 
ously & palpably wrong, or are un- 
reasonable & cannot be supported by 
the evidence. — R. v. M. (1926), 46 Can. 
Crim. Cos. 80; 68 N. S. R. 612.— CAN. 

b vi. .] — Appeal dismissed. — 

R. V. Davidson (1926), 47 Can. Orim. 
Cas. 80 ; 59 N. S. R. 179.— CAN. 

b vii. .] — Appeal dismissed. — 

R. V. Nicholson (1926), 47 Can. Crlm. 
Cas. 113 ; 59 N. S. R. 323.— CAN. 


b viii. -1 — Appeal dismissed. — 

R. V. Haddad (1927), 47 Can. Orlm. 
Gas. 163 ; 69 N. S. R. 187.— CAN, 

b ix. .] — Clrcumstancos in which 

an appeal against a conviction for 
forgery, by making interlineations in 
a document, was allowed. — R. v, 
Zerebko (Bask.) (1927), 48 CJan. Orim. 
Cas. 87.— CAN. 

b X, Variance hetxoeen evidence 

db cf targe — As to date of offence .] — 
Conviction quashed. — R. v, Davies 
(AlU.), [1927] 2 W. W. R. 605; 49 
Con. Grim. Gas. 86.— CAN, 

b xi. .] — The Ct. of Criminal 

Appeal quashed a verdict Sc sentence, 
where the evidence was defective in 
some Important respects. & tho evi- 
dence, such as it was, was not presented 
to the jury in such a way as to bring 
sufflolently clearly before them tho 
questions they had to determine. — 
A.-G. V. Smith, [1927] I, R. 364.— IR. 

b xii. .1 — If the evidence is 

sufficient to justify a conviction, & 
the jury are properly directed, the Ct. 
of Appeal cannot interfere with their 
verdict because In the opinion of the 
presiding judge It is based on evidence 
which was untrustworthy 8c ought not 
to have been accepted.— R. v. Thomah 
(1928). 28 S. R. N. B, W. 490; 45 
N. 8. W. W, N. 146.— A US. 


st. Coxirt may reduce sentence — 
Although no appeal from sentence.] — 
R. V. MusgraVE (N. 8.) (1926), 40 
Cm, Crlm, Cas. 45.— CAN. 


sv. N on-indictahlc offence tried as 
indictahU ojGfencc.]— R. ?'• Tuoa/tson, 
[1928] 4 D. L. R. 859 ; 50 Can. Crlm. 




sw. Conviction not in form reejuired 
ru Act — Omission of order for forfeitrirc.] 
—Deft, was convicted by a district 
ustioc of an otTence under Fl^lierlos 
^ct, 1924, but tbe district. justJw 
imltted to order a forfeiture of the fish 
^ renulrod by tho Act i— Held f the 
mission invalidated the conviction. — 
’ANGNEV V. DISTBIOT JUSTICE FOR 


IR. 

sb. Interference with jury — C m- 
mittal for contempt — Prisoner not pri ju- 
diced,]— B. v, Stewart (1930), 2 
M. P. R. 400.— CAN. 
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5805* Add. Annotatiom : — ^Apld. R. v. Disney 
(1933), 49 T. L. R. 284 ; R. v. Wilmot (1933), 
97 J. F. 149. Refd. R. v. Friend (1030), 22 
Cr. App. Rep. 130. 

5806a. Indictment alleging oUence under 

repealed section of statute.] — Where a person 
is convicted on an indictment framed under 
a repealed section of a statute, the Ct. of 
Criminal Appeal will quash the conviction. 
— R. V. Tayi^pb (1924), 93 L. J. K. B, 912 ; 
88 J. P.152; 40 T. L. R. 836 ; 69 Sol. Jo. 12 ; 22 
L. G. R. 681 ; 18 Cr. App. Rep. 105, C. O. A. 

6807. Add. Annotation : — Apld. R. v. Wilmot 
(1933), 97 J, P. 149. 

5816a. .] — If a judge has distinctly reached the 

conclusion that the case against a deft, is 
merely one of suspicion, he ought to with- 
draw it from the jury. — R. v, Johnson 
(1928), 21 Or. App. Rep. 66, 0. 0. A. 

5816b. .] — If the ct. is of opinion that at the 

close of the case for the prosecution there is 
no evidence to go to the jury it will, in the 
absence of evidence of such evidence from the 
defence, quash a conviction. — R. v. Hoch- 
GLICK (1929), 21 Cr. App. Rep. 161, C. C. A. 

5840a. .] — R. v. DANiEiiS (1927), 20 Cr. 

App, Rep. 127, C. C. A, 

5840b. .] — Conviction quashed on the 

ground of there being no evidence of guilt. — 
R. V, Tauman (1931), 23 Cr. App, Rep. 44, 
C. C. A. 

5840c. ,] — The ct. will quash a con- 

viction founded on mere suspicion. — R. v. 
Waixace (1931), 76 Sol. Jo. 469 ; 23 Cr. 
App. Rep. 32, C. C. A. 


5840d. — There ought not to be a con- 

viction when the evidence is equally con- 
sistent with innocence & guilt. — R. t?. Book- 
BlNDEiB (1931), 23 Cr. App, Rep. 69, 0. 0. A. 

68406. .]— R. V, Cabteb (1931), 23 Cr. 

App. Rep. 101, C. C. A. 

5845a. .,] — This case turned on the 

manner in which the witnesses gave their 
evidence ; there was a proper direction to 
the jury, & the ct. does not see that it can 
interfere with the verdict without substituting 
itself for the jury, which was the proper 
tribunal to decide the matter (Pickford, j.). 
— R. r. Hanoox (1913), 29 T. L. R. 331 ; 
8 Cr. App. Rep. 193, C. C. A. 

5850. Add, Annotation: — Retd. R. v. Rice (1927), 
20 Cr. App. Rep. 21. 

5850a. .] — The exercise of the juris- 

diction under Criminal Appeal Act, 1907 
(c. 23), s. 4, depends on the circumstances of 
the particular case, whatever may be the 
opimon of the judge who tried it. — R. v. 
Rice (1927), 20 Or. App. Rep. 21, C. 0. A. 

Annotation .-—Reid. K. v. Davidson (1927 ), 20 Cr. App. Rep. 66. 

5g50b. .] — R. V. Davidson, No. 3129b, 

ante, 

5855a. Conviction of one oo-defendant quashed — 
Quashing conviction of other co-defendant.] — 

As a general rule if the conviction of one of 
two defts. only for conspiracy is quashed, 
that of the other will be quashed. — R. v, 
Hillman (1931), 23 Or, App. Rep, 63, 0. 0. A. 

5856a. .] — R, v, Richards, No. 6230a, post. 
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6824 V. ^ — .1 — R. V. Bkbgkr, 

[19251 2 D. L. R. 237 ; 43 Can. Criin. 
Cos. 301.-— CAN. 

6824 vl. .) — Defts. were 

convicted of the offences of conspiring 
to defraud a city oori>n, of money due 
to the corpT*. for taxes ; — Held : an 
inference of guilty knowledge or 
belief could not properly be drawn 
beyond all reasonable doubt, & with 
such degree of certainty aS would 
warrant the convictions, which wore 
accordingly quashed. — R. v, Epstein, 
H. V. walker, R. V. Spkron (1925), 43 
Can. Grim. Gas. 348 ; 56 O. L. li, 
587.-~CAN. 

6824 vii. .] — Deft, was 

convicted of rape : — Held : having 
regard to the evidence, the verdict, was 
unreasonable & could not be supported 
& must be set aside. — R. v, Hubley 
(1926), 58 N. S. R. 113.— CAN. 

6824 viU, R. V. War 

Sma Ohow (B. O.) (1927), 48 Can. 
Grim. Gas. 144.— CAN. 

5824 ix. ,}—Held: a 

finding that deft., while intoxicated, 
was In charge of a motor-vehicle, did 
not justify a conviction for driving 
while Intoxicated, nor could deft, bo 
convicted of the alternative offence, 
for Criminal Code, s. 286 (4), cannot 
apply to a vehicle which is out of oojn^ 
mission & cannpt be operated by Its 
own power. — R. v, HlGGINS, [1929] 1 
D. L. R. 269 ; 60 Can. Grim. Gas. 381 ; 
63 O. L, R. 101,— CAN. 

6824 X. .1— R. V, J., 

[1929] 1 W, W. R, 625 ; 62 Can. CHm. 
Gas. 72 ; 38 ’Man. L. R. 144.— CAN. 

6824 xi, ,} — Where on an 

appeal from a conviction by a judge 
without a jury It was apparent that the 
evidence of one or both of the tivQ 
witnesses for the Crown was perjured 
& In direct conflict with that of two of 


the defence witnesses, one of whom at 
least was a completely disinterested 
witness : — Held : the charge had not 
been proved beyond a reasonable, 
doubt & the oonviotion was quashed. — 
K. V. Smith. [1929] 3 W. W. R. 387 ; 1 
1). L. R. 606 ; 62 Can. C. C. 174 ; 38 
Man. L. R. 325.— CAN. 

5824 xii. .] — ^Appeal from a 

conviction for shooting with intent to 
do grievous bodily harm allowed & the 
conviction quashed on the ground that 
on the oviuonco for the Crown there 
was grave doubt as to the identification 
of appit. (one of two accused tried 
jointly) as one of those who took part 
in the crime & the jury had not given 
iilni the benefit of it. — R. v, Hayduk, 
[1935] 2 W. W. R. 513 ; 4 D. h. R. 
419 ; 04 Can. G. 0. 194 ; 43 Man. L. R. 
209.— CAN- 

1 i. Evidence Hreum- 

etanttal onfy, J—R. r. Yok Yuen (Ont.) 
(1929), 52 Can. Grim. Cos. 300.— CAN. 

1 ii. Criminal Code, 1927, 

8. 1014.] — On an appeal from a oon- 
viotion for murder, held that the case 
fell within sect. 1014 of the Crlmlnai 
Code in that the verdict was one which 
could not he supported by the cvldenoo, 
Sc, therefore, must be set aside. There 
being no question of a new trial or a 
verdict of manslaughter, the con- 
viction was quashed. — R. v, Nahir- 
NIAK, [19311 ^ w. W. R. 604 : 56 Can, 
C. C. 225 ; 39 Man. L. R. 509.— CAN. 

6843 viii. .1—R. e. Nichol- 

son (1926), 47 Can. Grim. Cos. 118; 
69 N. S. R. 323.— CAN. 

5843 lx. . .]— R. V. 

(Sask.), [1927] 1 D. L. R. 753; 47 
GJan. Grim. Gas. 118.— CAN. 

6843 X, — ^Where ' .the 

(widonco in a crimbial case is pnk)ly 
circumstantial & the jury has been 
properly instruotod ” withhi the ride 
as to the value of circumstantial 
evidence, the verdict of the jiiry 
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finding t lie accused guilty is equivalent 
to a finding that, in the minds of the 
jurj, the inferences to be drawn from 
the evidence were consistent, with the 
guilt of the accused & inconsistent 
with any other reasonable conclusion, 
i.e,, with the absence of guilt. Like 
wise, an appellate ct. could also decide, 
on the evidence, whether the facts 
were such as to bo equally consistent 
with the innocence as with the guilt 
of the accused, & ar;cordingly quash 
tbe verdict. But, before this ct., 
when the accused does not urge any 
ground of complaint agaiuHt, the 
direction of th(^ trial judge Sc the 
evidence is siHib that the jury miglit. 
Sc could, legally & properly draw an 
inference of miilt, as hcJ<i hy the 
ai)pellaio ct,, It is not for the ct. to 
decide whether the jury ought or not 
to have inferred that the accused, was 
guilty, — Frasek V. It., [1936J S. 0. R. 
296 ; 3 D. L. R. 403 ; 66 Can, C. 0. 
240.— CAN. 

8X. Conviction for offence not charged 
in summons.}— H.A1JJFA.7L Oorpn. v. 
O'Connor (1882), 15 N. S. R. (3 R. 
Sc G.) 190.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 5. 

6856 vli a. S. P. R. v. Chin Chong 
(1921), 29 B. 0. R. 527.— CAN. 

6856 xvi. .] — R, v, Obtynsky, 

[19271 2 D. L, R. 973 ; [1927] 1 

W, W. E. 967; 47 Con. Grim. Cos. 
319 ; 21 Sask. L, B. 448.— CAN, 

a (p. 622) J. IrreoulariH^s at 

former trial — Prosecution for periury .) — 
The ot. oau take Into oonsidePation 
cirounustauces & irregularities as to eyi- 
denoe, which occurred not at the trial, 
the verdict at which is in appeal, but 
at a former trial where the perjury for 
which accused has been convicted was 
alleged to have been committed.— 
R. V. OlESLKNSKl, [19241 1 W. W. B, 
82 ; 41 Gan. Grim. Gas. 195.— CAN. 
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5856b. .]y~ConTiction quashed on the grounds 

of non-direction & of receipt of inadmissible 
evidence* — K. v. Howabth (1926), 19 Or* 
App. Rep. 102, 0. 0. A. 

5856c, .]~~R. V. Berry (1926), 19 Or. App. 

Rep* 113, 0* 0. A. 

5858. Add* Annotaliom : — Consd. R. v. Tidmarsh 
(1931), 23 Or. App, Rep, 79. Refd. R. v. 
Porter (1936), 26 Or. App. Rep. 69. 

5859. Add* Annotation : — Refd. R. v* Porter 
(1936), 26 Or. App. Rep. 69. 

5868* Add* Annotation : — ^Refd. Maxwell v* Director 
of Public Prosecutions (1934), 161 L. T. 477. 

5868a* .] — It is a misdirection, on a 

charge of Cbtaining credit by fraud, that the 
jury may consider other cases of alleged 
stealing, which have not been established in 
evidence. — R. v* Hill (1930), 22 Cr. App. 
Rep. 64, C. C. A. 

5867. Add* Annotation : — Dlstd. R. v. King (1927), 
20 Or. App. Rep. 168. 

5870a* .] — Convictions quashed on the 

ground of evidence of previous convictions 
having been wrongly admitted* — R. v* 
Gbaham, R. V. Andebson (1924), 18 Cr. 
App. Rep. 8, C. C. A. 

5870b. .]— R. V* King (1927), 20 Cr. 

App. Rep. 168, C. C. A. 

6870c. Disclosed by prisoner.] — R. v. 

Guerin, No. 2840a, ante. 

5870d. Evidence of bad character*] — R. v. 

Fleming, No. 6106a, post* 

5873a. .] — R. v* Hasl^m, No. 2839a, ante. 

5873b, Evidence by witnesses on abandoned 

charge*] — R. v. Dunnico (1931), 23 Cr. App. 
Rep. 77, 0. C. A, 

5876a. .] — (1) It is the duty of coimsel 

for the prosecution before opening to acquaint 
themselves with the contents of the indict- 
ment. 

(2) Where a statement prejudicial to a 
prisoner with regard to his previous record 
has been inadvertently made to the jury by 
a witness, & counsel for the prisoner applies 
for the trial to be started afresh, the ct. ought 
to begin the trial again before a new jury. 

A prisoner, who was charged upon two 
indictments, was given in charge to the jury 
upon one indictment, but, owing to a mis- 
understanding, evidence was admitted which 
was relevant only to the other indictment. 
In the course of the trial a witness for the 
I)rosecuiion stated in answer to a question 
put to him in cross-examination that he had 
been in the prisoner’s house while the latter 
was away in prison. Counsel for the prisoner 
objected & applied for the trial to be started 
afresh, but his application was refused & the 
prisoner was convicted : — Held : the con- 
victed must be quashed. — R. v. Pbokiiam 
(1936), 164 L. T. 276 ; 100 .1. P, 69 ; 62 T. L. R. 


169 ; 79 Sol. Jo. 989 ; 26 Cr. App* Rep. 125 ; 
34 L. G. R. 1 ; 30 Cox, C. C. 353, C. 0. A. 

5877a. .] — R. V. Homer (1926), 19 Cr. 

App. Rep. 118, C. C. A. 

5877b. Statement prior to trial in hearing of 

Jury.] — ^Before the trial of applt., in the 
presence So hearing of the jury who were to 
try her, counsel appearing for her son, who 
had been put up for sentence on another 
charge, stated by way of mitigation that hie 
client was the son of a notorious shoplifter. 
In the summing up at applt.’s trial the jt^ 
were warned to disregard that statement : — 
Held : in view of the above disclosure with 
regard to applt.’s character, the proper course 
would have been to adjourn the case of the 
applt. & try it before another jury, & in the 
circumstances the conviction must|,be quashed. 
— R. V. Palmer (1936), 26 Cr. App. Rep. 97, 
C. C. A. 

5884. Add. Annotation : — Refd* Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

5887. Add* Annotations : — ^Refd. R. v* Dunkley 
(1926), 134 L. T. 632 ; R. r. McLean (1926), 
134 L. T. 640; R. v* PoUinger (1930), 22 
Cr. App. Rep. 76. 

5906. Add* Annotation : — Consd. R. v* Baldwin 
(1925), 133 L. T. 191. 

5910a. .] — (1) Rejection of evidence 

legally admissible may be ground for quash- 
ing a conviction. (2) The prosecution, 
sembUt should put in at the trial all docu- 
ments put in below. — R. v* Thomas (1931), 
23 Or. App. Rep. 36, C. C. A. 

5910b. .] — Applt. was charged with 

incest with his daughter B. The case for the 
prosecution rested mainly on the evidence of 
R. So her younger sister I. The defence was 
that the charge was a fabrication. So that the 
children had been schooled by their mother, 
with whom applt. was on bad terms, into 
giving evidence against liim. Applt. had 
some months previously been convicted of 
indecent assault on B. before a ct. of summary 
jurisdiction. Counsel for applt. put to each 
of the children in turn the suggestion that 
each of them had admitted to another person 
that their mother had told them what to 
say in evidence on that occasion, So that their 
evidence was not true. Bach of the children 
denied this suggestion, So counsel for applt. 
sought to call the two persons to whom the 
alleged admissions were said to have been 
made. The judge refused to admit their 
evidence, on the ground that the above 
questions had been put to the children 
solely for the ijurpose of testing their credit : 
— Held : the questions were directed not to 
the credibility of the witntjsses but to the 
very foundation of applt. ’s answer to the 
charge, So the evidence of the two peTsons to 
whom the alleged statements liad bt^eu made 
by the childi*en ought to liave be(‘n admitted. 
The conviction must, in the circumstances, be 


e (p. 523) I. *h-Tt* V. 

Baholay (Onto 11930] 1 D. L. H. 489 ; 
62 Can. Grim. Gas. 134.— CAN* 


k (p. 624) i. Evidence of previous 

‘ T.]— Cabsidt V. K., fl931] 


^aracter., 

4 D. L. R. 192 

CAN. 


56 <3an. C. O. 194. — 


ft (p. 626) i. — Admission of con* 
ftssUnk — No prejudice .} — R. v* Bar- 
OLAT, {1930} 1 D. L. R. 489 ; 62 Can. 


, 0. 134.— CAN, 

»ART XIV. SECT. 7. SUB-SECT. 6. 
6909 I. Conviction tmashed-^Evidence 
r defence excludm.l — 

ORBANOD. 11928] S. O. (JO 79. — SCOT. 

Bg* Evidence of bcdlistic exp^t.^ 
ROCKET, J., took also the that 

le trial judge erroneously 
How a oertatn 'balllstlo expert vdtness 
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to state his opinion as to whether or 
not the bullet which caused the death 
had been fired from the revolver pro- 
duced. lUNFRiflT, Lamont & Smith, 
jj., while holding that the trial judge’s 
ruling out was wrong, were of opinion 
that, In view of later evidence from 
the same witness, the ruling on . had 
not much elleot. — P itrk v. R,, 11933] 
S. G. R. 69; 1 D. L. R. 417; 69 
O. O. 0. 148.— CAN. 

28 * 



Cam 6910b— 5827a. ENausH AND Ebjpibb! Digest Supplement. 


quashed. — E. v. Pumcaps (1936), 156 L. T. 
80 ; 101 J. P. 117 ; 30 Oox, 0. 0. 536 ; 85 
L. G. E. 36 ; 26 Cr. App. Rep. 17, 0. 0. A. 

5910c. Cross-examinatloii as to credit dis- 

allowed.} — The legal represeutatiTe of applt. 
at the ct. of trial was precluded from cross- 
examiuiug the chief witness for the Crown, 
an accomplice, as to credit : — Held : the 
conviction must be quashed. — R, v. Hughes 
(1933), 24 Or. App. Rep. 62, 0. 0. A. 

5915a. .] — An inadequate summing up 

may be a ground for quashing a conviction. — 
R, v. Breed (1931), 22 Or. App. Rep. 166, 
0. 0. A. 

5915b. .] — If a direction to the jury 

treats as corroborative evidence that which 
is not in fact corroborative, the ct. may 
quash a conviction. — R. v. Phillips (1924), 
18 Cr. App. Rep. 116, C. 0. A. 

5919. Add. Annotation : — N.F. (It would be better 
to regard the case of Newman as a misprint, 
Lord Hewabt, C.J.). R. v. Currell (1935), 26 
Cr. App. Rep. 116. 

5926a. .] — R. V. Howabth, No. 6866b, ante. 

5926b. Sexual offence.] — Applt. was charged 

on an indictment containing ten counts 
alleging carnal knowledge of three girls aged 
ten, eleven & twelve respectively during a 
period extending over a year. It was 
alleged that applt. committed the offences 
upon each of the girls in turn, while the other 
two kept watch. On four of the counts in 
the indictment there was no evidence against 
applt. beyond that of the particular ^1 on 
wiiom it was alleged that the offence had 
been committed. The judge, in his sum- 
ming-up, drew no distinction between the 
different counts, omitted to warn the jxiry 
as to the care they should exercise in accept- 
ing the evidence of young children, & failed 


to direct the jury that they ought to consider 
in the case of each ghl whether she wbb to 
be regarded as a vMim or as a participant 
in the offence ; — Held : the summing-up was 
so inadequate as to necessitate the quashing 
of the conviction. — -R. v. Bramhill (1938), 
24 Or. App. Rep. 79, 0. 0. A. 

5926c. .] — Conviction of receiving stolen 

property quashed on the ground of non- 
direction on this charge in the summing-up, 
the ct, reiterating the rule laid down m 
H. V. Schama <Sh Ahramovitch, 11 Cr. App. Rep. 
46, at p. 49, that “ it is essential in cases of 
this character that there should be a careful 
& proper direction.” 

M. V. Newman, 9 Or. App. Rep. 134, is not 
now to be relied upon as an authority that 
there may be cases of receiving where a care- 
ful summing-up is not essential. — R. v. 
Currell (1986), 26 Or. App. Rep. 116, 
O. O. A. 

5927a. .] — ^Where the defence is an 

alibi, the jury must be pointedly directed on 
the identification. — ^R. v. Phillips (1924), 
89 J. P. 16 ; 41 T. L. R. 190 ; 18 Cr. App. Rep. 
151, 0. 0. A. 

5927b. Direction as to time.] — B. o. Smith, 

No. 6066a, post. 

59270. — : — .] — Wliere an alibi is set up as a 
defence, the jury must be directed that if it 
fails they must consider the facts of the case 
on their merits. — R. v. Chew (1926), 19 Or. 
App. Rep. 73, 0. 0. A. 

5927d. Contradictory statements by sole witness to 
identity.] — Where the only witness to identifi- 
cation of the accused has at one time ex- 
pressed doubt about his own correctness, the 
attention of the jury ought to be drawn to 
this fact. — R. v. MoLookun (1930), 22 Or. 
App, Rep. 138, 0. 0, A. 


PART XIV. SECT. 7, SUB-SECT. 7,— 
A. (a). 

a I. .] — R. V . Avbzull, 

[19271 2 W. W, R. 310 ; 48 Can. Otim. 
0^. 121 ; 21 Saak. L. R. 679.— -CAN. 

a U. .) — R. V. Cooper 

(pnt.), [19271 4 D. L, R. 1093 ; 49 
Oin. Orii^ Oaa. 87.— CAN. 

5920 Hi. .] — Aoouaed & one M. 

left a room in an hotel together, both 
intoxloated. On reaching the rotunda 
of the hotel M. said to the night olerk 
** I got hit In the eye, but the other 
fellow got worse th^ I did,** & the 
clerk saw that there was blood on both 
of M.*s hands. Immediately after 
they had left the hotel, a third man, 
who came to the hotel with them, was 
found dead & In a battered oondition 
in the room they had left. On appeal 
from the conviotion of aoonsed tor 
manslaiighter : — Held : the»i*e was non- 
direction amounting to misdlreotion 
in the charge of the fudge, to the fury, 
the result of which was that the 
strongest evidence in favour of accused, 
vi2.rM.*8 appearance after coming out 
of the room Sc his statement of his 
actions, was not submitted to the 
jury's consideration as it ought. Sc 
there should be a new trial. — ^R. v. 
NiOHOXSON (1937), 49 Oan. Grim. Oas. 
228 ; 39 B. C. R. 264.— CAN. 

5920 iv. An tndlotmient was 

presented against three accused petflons 
for breaking Sc entering Sc for stealing. 
The trial fudge left the case to the 
fury as being one of breaking 
entering only, Sc did not point out to 
the fury that It was, under Orimino) 
Code, 8. 576* open to the Jury to find 
the prisoners, or some of them, guilty 


of stealing : — Held: this omission was 
In itself sufficient to amount to a 
miscarriage of justloe. — R. v. Short, 
Grealey & Punt, [1928] St. R. Qd. 
246 ; 22 Q. J. P. 108.— AUS. 

8920 V. .1 — On an appeal from 

a conviction on a trial for perjury on 
which an Interpreter had been em- 
ployed it was contended that the judge 
in his charge to the jury had failed to 
refer to the fact that objection had 
been taken by the defence counsel to 
the ability of the interpreter. Sc it was 
contended that this non-dlreotlon 
amoxmted to misdirection : — Held : 
since even had the fudge placed the 
matter before the jury they could not, 
as reasonable men, have ooncluded 
otherwise than that the interpreter was 
well qualified Sc had translated the 
accused's answers correctly, the objec- 
tion could not be sustamed.— R. v. 
Verigin (No. 2), [1932] 2 W. W. R. 
491.— CAN. 

6920 vl. .) — Pailnre of the judge 

to instruct the fury that, in order zo 
determine the real meaning of a written 
statement by accused, they wore 
entitled to consider those parts of it 
which were exculpatory Sc explanatory 
of accused's adverse admissions con- 
stituted a material non-dfrection tanta- 
mount to a misdirection necessitating 
a new trial.— R. v. Jackson, J1933 
O. R. 522 ; 60 O. O. O. 62.— CAN. 

sy. Direction alleged to he unfair .} — 
R, V . Him King, [1928] 2 D* L. R. 
687 ; 49 Can. Odm. Oas. 174 ; 60 
N, S. R. 5.— CAN. 

sz. FaUme to direct jury how to view 
circumeUmtictl evidence.}— K. v. Tm- 
BBAULf, [1980] 8 B. L. E. 812 ; 83 
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Can. O. O. 178; 1 M. P, R. 345.— 
CAN. 

sa. Confli(Mng medical evidence .} — 
A new trial will be ordered when the 
oonflicting medical evidence as to 
cause of death is not adequately ex- 
plained to the jury. — R. «. kibk. 
ri934J 3 D. L. R. 642 ; O. R. 443 ; 62 
C. C. C. 19.— CAN. 


PART XfV, SECT. 7, SUB-SECT. 7.— 
A. (b). 

sb. Bigamy — Felonious intent. ] — 
Where the trial Judge directed the fury 
that if accused intended to be married 
a second time, his first wife being 
alive to hie knowledge Sc the first 
marriage being a lawful marrla^, there 
was felonious Intent : — Hem: this 
direotim was rl^t. — R. v. Kennedy, 
[19231 B. A. S. R. 183.— AUS. 


se. Manslaughter — Criminal negli- 
flrcnce.]— New trial ordered because the 
fudge did not explain to the jury the 
elements of the crime of manslaughter. 
Sc did not differentiate between the 
degree of negligence which is necessary 
to constitute criminal liability, & also 
because he did not tell the ituy that 
they were justified in enteonng upon 
the inquiry as to the accused's grullt of 
the offence of criminal negligence imder 
sect. 234 only If they found the accused 
not guilty of the crime of manslaughter. 
— B. V . HBRRm, [19881 4 D. L. R, 483 ; 
O. R. 786 J 60 0. 0. O. 296 : affd., 
fl934] 1 D. li. E. 183 ; 60 6. 0.0. 
304.— ^ AN. 


sd. Wovmdino — Inleni.} — Accused 
was prosecuted under sects. 273 Sc 
274 of the Criming Code. The Juir 
found him not guilty under sect. 278, 




$930a» — m } — When In a trial for larceny 

asportation of dociments has been proved., 
there nxt:^ be a direction whether it took 
place animo furandi or not, — R. v. Jonbs 
( 1926), 19 Or. App. Rep. 39, 0. €• A. 

69320* —— By bailee — Intent to defraud.] — E, v. 
Modes), No. 3007a, ante. 

6932b. Shopbreaking.] — On an indictment 

for shopbreaking & larceny the jury should 
be informed of the various verdicts open to 
them on the evidence.-— R, v. Neville (1931), 
22 Or. App. Rep. 163, 0. 0. A. 

6932c. Breaking & entering— Breaking.] — R. v, 
Lloyd, No. 2839b, ante. 

6982d. ,] — On an indictment charging 

breaking & entering, a breaking in law must 
be proved, & the jury must be distinctly 
charged on this point. — R. v. Bbi 
( 1924), 18 Or. App. Rep. 136, O. C. A. 

5934. Add. Annotation : — Folld. R. v. Smith (1931), 
22 Cr. App. Rep. 180. 

6936. Add. Annotation : — ^Folld. R.v. Smith (1931), 
22 Or. App. Rep. 180. 

6938a. — — ,] — The gist of the crime of 

obtaining by false pretences is an latent to 
defraud : direction on this point must be 
clear. — R. v. Reoton (1926), 19 Or. App. 
Rep. 33, 0. O. A. 

6938b. .] — On a charge of obtaining 

by false pretences there must be a direction 
on the issue of intent. — R. v. Kay (1925), 19 
Or. App. Rep. 42, C. 0. A. 

6938c. .] — On an indictment for obtain- • 

ing by false pretences the jury must be 
explicitly charged that they should not 
convict unless they find an “ intent to 
defraud,** the legal purport of which should, 
except in the clearest cases, be indicated. — 
R. V. Smith (1931), 22 Or. App. Rep. 180, 
0. 0. A. 


VoL ZI7.— Criminal Law. Caaei iffl29a---6868ai; 

6988d* — ,] — It is a misdirection to suggeit 

that evidence on a charge of obtaining by 
false pretences which tends to disprove a»n 
intent to defraud is “ subsidiary ” to the real 
issue, even though that evidence per ae does 
not constitute a defence. — R. v. PiOKOT 
(1931), 22 Cr. App. Rep. 186, 0. C. A. 

5038e. .] — It depends on the circum- 

stances of each case whether a jury must be 
expressly directed that an intent to defraud 
is an essential ingredient of the offence.— R. 
V. Moas (1931), 23 Cr. App. Rep. 132, 0. O. A. 

5039a. .] — R. v. Nbwbexiy & Elman, 

No. 3165g, ante. 

5943a. Larceny.] — On a charge of knowingly 

receiving stolen goods it is imperative that 
the jury should be directed that the larceny 
implied must be proved. — R. v. McGuire 
(1930), 22 Cr. App. Rep. 31, C. C. A. 

5943b. “ For & on account of '' person 

defrauded.] — On an indictment for fraudulent 
conversion the jury must be directed on the 
question whether what was received by deft, 
was for & on account of ** the person(s) 
alleged to be defrauded. — R. v. Brown 
(1931), 23 Or. App. Rep. 18, C. 0. A. 

5947. Add. Annotation : — Consd. R. v. Woods 
(1930), 143 L. T. 311. 

5947a. ^.] — R. v. Woods, No. 761b, ante. 

5947b. .] — R. V. Kilbride (1931), 23 Or. App, 

Rep. 12, C. C. A. 

5947c. Failure to distinguish larceny & obtaining 
credit by fraud.] — R. v. Lee, No. 6628b, ante. 

5959. Add. Annotations : — Consd. R. v. Thorpe 
(1925), 133 L. T. 96. Retd. R. v. Canham 
(1925), 18 Cr. App. Rep. 163. 

5965a. .] — (1) An alternative theory put 

forward by the defence which is consistent 
with the evidence ought not to be i^ored in 
the summing-up & the ct. will consider it. 


having found the injury was caused 
** without malicious intent.'* The 
second count in the Indictment was 
under sect. 274 which does not contain 
words making intent material. The 
judge in his oharro to the jury said : 
** the second count charges the accused 
with unlawful wounding only. . . . 
No question of Intent involved there.** 
The jury convicted the accused under 
this ooimt. On appeal, his counsel 
contended that intent w^aa a fimda- 
mental factor in the offence under 
sect. 274, although not speolhed as 
such & that the qireotion to the jury 
was mtsdlreotion : — Held : there was 
no misdirection & the appeal should he 
dismissed. — R. v. Whitej, {19341 2 
W. W. R. 618 ; 62 0. C. C. 76,— DAN. 


sf. Deflmiticm of criminal negUgence.) 
— Where on the trial of a charge of 
manslaughter arising out of the opera- 
tion of a motor vehicle the fudge 
directed the Jury that It was open^ 
it, under sect. 961 of Criminal Code as 
amended by 1930 (c. 11), to bring in 
a verdict of oriminal negligence, & 
the jury did find the aooused guilty 
of criminal negligence .* the 

direction was objectionable on the 
ground that the judge did not define 
criminal negllgenoe. — ^R. v. Gun- 
MONDSON (1988), 60 O. 0. C. 832. — 
OAK. 


sk« Murder. 3— Where on the trial 
of a charge of murder the aooused relies 
on provocation Sc dru^enness as 
grounds why the verdict should be 
manslaughter, not murder, the judge 
Is not In error in charging the jury 


that, on account of the words ** to 
deprive an ordinary person ’* in 
sect. 261 (2) of the Code, they should 
when determining the question of 
provocation make no more allowance 
for a man under the Influence of liquor 
than for a sober one. But he should 
direct the juiT's attention to those 
portions of the evidence which, if 
believed, might actually show pro- 
vocation by indicating that the 
accused was suddenly attacked by the 
deceased, since under said subsection 
the question whether any particular 
wrongful act or insult amounts to 
provocation is expressly one of fact 
for the jury. He should also instruct 
the jury that oven if provocation, 
stifflcienl to deprive an ordinary person 
of the power of self-control, has been 
established to their satisfaction, they 
will then have to determine whether 
the aooused had acted in the heat of 
sudden passion or from premeditation, 
&, if satisfied that he was intoxicated, 
they may take. Into account the fact 
that a man in such a bondltion is 
more susceptible to passion than ho 
otherwise would be. Moreover, In 
addition to telling them that the rigor 
of the rule as to the presumption of 
Intent has been relaxed to the extent 
that when a particular intent is of the 
essence of the crime, as It is In murder, 
drunkenness Is an element to bo taken 
into oonsideration, so that if they foimd 
drink had made the accused incaT>able 
of the intent to they should 
a verdict of manslaughtor, he 
also explicitly direct their attention to 
those portions of the evidence which 
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would indicate the existence or non- 
existence of an Intent to cause death 
or grievous bodily harm. — R. v. 
Harms, [1936] 2 W. W. R. 114 ; 
3 1). L. R. 497 ; 66 Gan. O. C. 134 ; 6 
F. L. J. (Can.) 21.™ CAN. 

PART XIV. SECT. 7, SUB-SECT. 7.— 
A. (o). 

6948 vi. Whether around for quashing 
conuiciian.] — Brooeb v. R., [19281 I 
D. L. R. 208 ; 48 Can. Grim. Cos. 333 ; 
11927} S. 0. Li. 633.— CAN. 

6948 vii. .] — R, v. Young 

(1931), 3 M. P. R. 221 ; .'56 Can. O. C. 
372.—CAN. 

6948 viii. Defence of insanHy. 

— An appeal from a conviction for 
murder. The only defence was in- 
sanity ; & to establish it the defence 
oallett two physicians who were pro- 
vincial officials & had oxamiuod the 
accused after being instructed by the 
A.-G. so to do. Hince this defence 
was not raised at tJic beginning bni- 
only In course of tbo trial, the question 
of the accused’s fitness to take his 
trial was put to the jury only at the 
same time as the main issue efe: the 
verdicts of iltTiess & guilt were read 
together : — Held : considering the trial 
judge’s charge to the jury as a whole, 
it-s blfect might rory well have been 
to cause the jury not to give to the 
medical testimony the earnest & careful 
consideration which it called for. A 
new trial was, therefore, ordeidd,— 
K. V. MagkIe, [19331 1 W. W. R. 278 c 
2 D. L. R. 686 ; 69 0. O. 0. 954 
41 Man. L. R. 9.— CAN. 



a . ^ 

22 Cr. A|>i>. gi, C, 0. A* 

59651k —.>^If a, eumming-up ignores evidence 
of a owners attempt to get honest work it 
n^y be quashed.— E. v . Counter (1931), 23 
Or. App. Rep. 22, 0. 0. A. 

5965c. ,] — R. V, Smith, No. 3166f, ante. 

5965d. — — — — Conviction of murder quashed in 
the case of one of two applts. jointly charged, 
on the ground that his defence had not been 
adequately put to the jury in the summing- 
up.—R. V. Mills (1936), 25 Or. App. Rep. 
138, 0. C. A. ^ 

5976. Add Annotation : — Folld. R. v. Moore 
(1924), 18 Cr. App. Rep. 29. 

5992a. .] — R. V. Tavener & Tobitt (1928). 

21 Cr. App. Rep. 63, 0. 0. A. 

5992b. -,] — A misdirection on a material fact 

is sufficient to invalidate conviction. — R. v. 
Davies (1930), 22 Or. App. Rep. 24, 0. C. A. 

5992c. .] — A definite mistake in a summing- 

up about the identification of a chattel 
charged in the indictment to have been 
stolen may be groimd for quashing a con- 
viction. — R. V. Bridges (1930), 22 Cr. Add. 
Rep. 21, 0. C. A* 

6013. Add. Annotation : — Refd. R. v. Fisher (1926). 
19 Cr. App. Rep. 166. 

6019. Add. Amiotations : — Folld, R. v. Currell 
(1036), 25 Cr. App. Rep. 116. Consd. 
Woohnington v. Public Prosecutions Director. 
[1935] A. C. 426. 

6026a. WUful neglect of chUd.]— R. v . Walker, 
No. 1985a, ante. 

6034a. .] — R. v. Briggs, No. 4693a, ante. 

6034b. ,] — A summing-up must distinguish 

clearly between the charge of larceny & that 
of knowingly receiving, &, if there is more 


PART XIV. SECT. 7, SUB-SECT. 7.— 
C. (a). 

6006 V. .] — In dii’oct- 

iug the iury, the judge gave them the 
Impression that mere knowledge of the 
crime without any aiding or abetting 
thereof wan suflloient to make aoouaea 
a principal offender ; — Held : a mis- 
direction, He new trial ordered. — R. v. 
bOTOHAK, L19241 4 D. L. R. 973.— CAN. 

6016 iv. .] — It was con- 

tended that the Judge misdirected the 
Jury in reading to them a sect, of the 
Criminal Code which had been repealed 
before the trial took place: — Held : 
08 the sect. In question was simply a 
statement of the common law & could 
not prejudicially affect prisoner, the 
ease was within the Code, s. 1014 (c), & 
the objection had no effect. — R. v. 
MoLaoulan (1923), 56 N. S. R. 413 ; 
41 Can. Grim. Oas. 249.— CAN. 

6016 V. The fact that 

the trial judge in charging the Jury 
misstated the law will not, in view of 
his subsequent correction of this 
statement after the jury were called 

back, j ustify the setting aside of the con - 



.--CAN. 


viotlon. — S teele v. R., [19241 - 
176 ; [19241 1 W. W. R. 1146. 


PART XIV. SECT. 7, SUB-SECT. 7.— 
C. (b) i. 

6019 iii. ,] — Where homicide 

was proved & was not denied, but the 
defence of temporary insanity caused 
by intoxicating liquor was set up : — 
Held: the omission from the trial 
judge’s charge of an instruction that 
accused was entitled to the benefit of 


a reasonable doubt was a substantial 
woug entitling him to a new trial.— 
R. V. Payette. [1925J 2 W. W. R. 747 ; 
44 Can. Grim. Gas. 209 ; 35 B. C R 
81.— CAN. uj-.v.. jv. 

. trial of an 

Indictment charging receiving stolen 
goods, Rowing them to liave been 
stolen, the jury was charged “ the 
possession of recently stolen property 
tImowB on the possessor the onus of 
showing that he got it honestly. If 
he fail to give a reasonable account of 
It, he Is reasonably presumed to be In 
possession of it dishonestly *’ : — Held : 
the charge was not in accordance with 
the principles of law as laid down In 
H. y. SchaiTM, No. 6019, & the con- 
vl(^ion naust be set aside & a now trial 
had.— R r. Morton, [1929] 1 I). L, R. 

R.'30^2!^Ca{}“- 

— p.]~A direction, in effect, 
that the prisoner must establish his 
innocence beyond a reasonable doubt, 
in a charge of perjury, Is a misdirection 
38?— (1«34). 62 Gan. G. O.' 

3 

PART XIV. SECT. 7, SUB-SECT. 7 — 
C. (b) ii. 

d j. omission to place 

law m to 

the right of private defence of the 
person, as on the facts set up* 

& to ^eot th^ attention to the point 
^ttsed wae 
justified in attacking deceased, in 
order to prevent injury to himself : 


DlCfSSBT StriTLEMBOT. 

tihfiii one deft., between their respective 
shares in the offences alleged. — B* v. Bbbage 
(1930), 22 Cr. App. Rep. 50, C. 0. A. 

6034c, ,] — On an indictment against more 

than one person the summing-up must 
discriminate carefully the case against each 
deft.— R. V . Brown (1930), 22 Or. App. Rep. 
139, 0.0. A. 

6034d. ], — ^Applts., who were father & son, 

were each convicted of receiving stolen 
property. There was no evidence that the 
father hod even been in physical possession 
of the property, or that he had ever seen it 
before the police found it in a shed occupied 
by in which the son was at the time 
sleeping. On being questioned by the police, 
the father said : ‘ My boy will tell you all 
about it,” but there was a conflict of testi- 
mony as to what the son had said. According 
to his own evidence, he had given the police 
a detailed account of the circumstances in 
which the property was brought to the shed. 
Applts. were represented at the police ct., 
& neither made any statement or gave 
evidence. Both applts. appealed on the 
^oimd that the summing-up contained mis- 
direction & nondirection in law : — Held : the 
sunming-up was unsatisfactory in that 
(a) it drew no distinction between the cases 
of the two applts., though such was essential 
m a case of this kind ; (6) the jury were not 
told that they could convict the father only 
they were satisfied either that he knew of 
the theft beforehand & that some kind of pre- 
arrangement between him & the thief, or 
thieves, existed, or that he subsequently 
adopted the receiving of the goods by liis 
son, & at the time of such adoption had 
guilty knowledge ; (c) adverse comments on 
the silence of applts. when before the magis- 
trate had been improperly made, &; both 
convictions must be quashed. — R. v. Smith 
(1936), 25 Cr. App. Rep. 119, C. O. A. 


Held : a ml 8 aim'.tlon vitiating the 
Aseruddin (1926), I, L. R. 
53 Calc. 980.— IND. /» * 

...AM: r” — R* ©• Dell ’Osredale, 
Q929] 1 D. L, R. 892 ; 61 Can. Grim. 
Gas. 117 ; 60 N. S. R. 336.— CAN. 

, «©; -Rape.] — R. V. Hall (Ont.) (1927), 
49 Can. Grim. Gas. 146.— CAN. ^ 

«f. Criminal neglipence — SujSficient to 
re^ad Code unth brief comment .] — Dk 
V. R [1931] 4 D. L, R, 661 ; 
56 Can. C. C. 217.— CAN. 

Bg. Shooting cattle.] — The omission 
to charge the jury that shooting cattle 
must be wilful, to sustain a charge 
under sect. 610 of Criminal Code, is 
not a ndsdlreotion, when the defence 
Is a denial of the shooting. — R. v. 
Stowart (1930), 57 C. C. C. 169.— 
CAN. 

8 k. Perjury.]-~A new trial ordered 
Pi ^ Porjury, on the ground 

that the trial was an xmsatisfactory one 
because the judge's summing up to the 
jury was defective in that it did not 
define perjury or tell the Jury that 
even though it concluded that the 
accused s statement was false it must 
satisfied that she made it 
knowing it to be false & with the 
intention of misleading the ot. ; & 

4 ^ a part thereof was pre- 

jumoial to the defenoe, & rendered It 
not unlikely that the jury may have 
been moved thereby to bring in a 
against the prisoner for reasons 
not founded in the evidence.-^ — R. v. 
Sapboniuk. [1936] 1 B. L. R, 46 : 

33 ^-CA^‘ ' e^oanl oro: 
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6047a, Comment on iailiire to disclose defence at 
preliminai^ hearing.] — At the preliminary 
investigation of an indictable offence before 
a magistrate, at the close of the case for the 
p^roseoution, the formula prescribed by 
Oiminal Justice Act, 1926 (c. 86), s. 24, 
askmg the prisoner whether he wished to say 
anythi^ in answer to the charge, was read to 
the prisoner, who merely said, “ I don’t wish 
w say anything except that I am innocent.” 
In the summing-up at the trial, severe com- 
ments were made on the fact that the 
prisoner had not disclosed his defence in the 
ct. below : — Held : in view of the language 
of the statutory formula, the comments ought 
not to have been made, & the conviction 
must be quashed.— R. v. Naylor, [1933] 1 
K. B. 085 ; 102 L. J. K. B. 561 ; 147 L. T. 
159 ; 23 Cr. App. Rep. 177 ; 29 Cox, C. C. 
493, 0. C. A. 


R. v. Parker (1932), 147 L. T. 502. 
Ejpld. & Distd. R. V, Llttleboy, [1934] 2 K, B. 408. 


6047b. •.]— -At the preliminary investigation 

of an indictable offence before justices, two 
of three prisoners who were charged together 
disclosed their defences, which were alibis^ 
& called witnesses. The third prisoner, in 
answer to the statutory formula, said that 
he did not wish to give evidence or call 
witnesses. At the trial he, too, put forward 
the defence of an alibi, & the judge, in hi^ 
summing up, commented adversely on the 
fact that this defence, unlike that of the 
other two prisoners, had not been put for- 
ward in the ct. below : — Held : the judge 
WM bound, in the interest of the other two 
prisoners, to point out this difference between 
their cases & that of the third prisoner, & 
no exception could, therefore, be taken to 
the comments. — R. v, Parker, [1933] 1 K. B. 
850 ; 102 L. J. K. B. 766 ; 147 L. T. 602 ; 24 
Cr. App. Rep. 2 ; 29 Cox, C. C. 550, C. C. A. 

6047c. -.] — Applt. was charged with an offence 

against a girl above the age of thirteen & 
under the age of sixteen years. When 


formally charged in the police ct* ^ whdi 
asked before being committed for trial if he 
desired to give evidence on his own behalf 
or to call witnesses, he said: ** I am not 
guilty. I reserve my defence.” At the tidal 
at the assizes, he adduced evidence that, at 
the material time, he was away from the 
place where the offence was alleged to have 
been committed. The trial judge commented 
. on the failui*e of the accused to disclose his 
defence in the police ct. & said to the jury 
that it was unfortunate that the accused 
did not then &; there state where he was at 
the material time, so as to afford the prosecu- 
tion an opportunity of making their own 
inquiries to test the truth of the statement : — 
Held : the comment did not constitute mis- 
direction. Observations on the failure to 
disclose a defence at some date earlier than 
the trial should be made with care & with 
fairness to the accused person in all the cir- 
cumstances of the case, but there was no 
general proposition of law that in no circum- 
stances could comment be made on the failure 
to disclose the defence in the police ct. 

Per Lord Hewart, C.J. : there is a great 
difference between making the comment that 
silence on the part of the prisoner is xm- 
fortunate & a matter to be regarded with 
reference to the weight of the defence, when 
the defence of alibi is raised, & saying that 
the fact that the prisoner was silent may be 
treated as evidence against him or as corro- 
borating the evidence of an accomplice. — 
R. V. Littlhboy, [1934] 2 K. B. 408 ; 103 
L. J. K. B. 667 ; 161 L. T. 670 ; 98 J. P. 
355 ; 82 L. G. R. 345 ; 24 Cr. App. Rep. 
192 ; 30 Cox, C. C. 179, C. C. A. 

6047d* .] — ^R.. V. Smith, No. 6034d, ante, 

6048. Add, Annotation : — Apprvd. Woolmtngton 
V, Public Prosecutions Dhector, [1935] A. C. 
402. 

6049a. Failure to warn Jury that they cannot safely 
convict.] — R. V, O'Connell, No. 6112b, post. 


PART XIV. SECT, 7, SUB-SECT. 7.— 
C. (b) Jv. 

sd. Direction that evidence ob to 
accused* 8 immoral charaeter relevant — 
Presumption of innocence.] — The judge 
directed the Jury that the facts proved 
with reference to prisoner's oharaoter 
were relevant for their consideration, 
& that the presumption of innocence 
applied wlthless effect to prisoner than 
to a man of proved good oharaoter. 
The jury found the prisoner guilty by 
a narrow majority : — Held : the judge 
had misdirected the jury lu law, in 
respect that the immoral character of 
the panel was Irrelevant, & the pre- 
sumption of Innooenoe applied equally 
In all oases, & oould only be displaced 
by evidence relevant tqprove the crime 
charged. — Slater v. ILM. Advocate, 
[19281 S. O. (J.) 94.— SOOT. 


PART XIV. SECT. 7. SUB-SECT. ^ 
C. (b) V. 


80 . Failure to dtrect jury as to degree 

of proof necessary,] — R. v. IZ 

.9291 2 D. L. R. 279 ; 1 W. W. R. 
470 ; 61 Can. Crlm. Cas 377 ; 23 
S. L. R, 299.— CAN. 


if. Reference to possibUUy of com- 
mutation,] — The judge told the Jury 
that, if they foimd murder the man¥ 
sentence would be reduced perhaps to 
ImpJ^sonment for life, but that was not 
to influence their verdict : — -JSTcId ,* a 
misdirection. — R. t>. Craoknell, tl93l] 


O. R. 634 ; 4 D. L. R. 657 ; 56 C^n. 
C. C, 190.— CAN. 


8h. Direction as to effect of failure to 
produce document.] — On a trial for 
perjury the trial judge directed the 
Jury that the fact that the accused did 
not produce a notebook in which he 
had made a certain entry was a cir- 
cumstance from which the jury could 
properly infer that the accused's story 
was not true. The book was a self- 
serving document &, apart from the 
use that might have been made of 
It by the accused to refresh bis memory, 
the only way in which It oould have 
been lawfully used at the trial was by 
Crown counsel in the manner provided 
by the Canada Evidence Act, 1927, 
8. 10, for the purpose of oontradlotlng 
the testimony of the accused : — Held : 
a misdirection. — R. v. Beauchesne, 
[1933] 1 W. W. R. 216; 4 D. L. II. 
38 ; 60 C. C. C. 25.— CAN. 


sJ. Eamression of personal opinion,] 
-R. V. KKRVIN (1932), 6 M. P. E. 35 ; 
57 C. C. C. 403; affd, (1932), 67 
O. O. O. 249.— CAN. 


si. Conflicting stories by prosecuium 
witnesses — Failure to direct jury as to 
different legal consequences.] — The ac- 
cused was tried on a charge of unlawful 
wounding with intent to murder. 
The Crown adduced In evidence two 
conflicting stories of the oocurrenoc., 
viz., thaet of the complainant & that of 
two witnesses. The complainant, a 
Chinaman, testified that he was fol- 
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lowed by tho accused & on being over- 
taken was shot & robbed. He said 
that three shots were fired by the 
accused, two after the robbery. The 
witnesses, two white English-speaking 
men, said that they saw two men 
fleeing from a third & when the pur- 
suer, shouting & gesticulating, came 
up with the two one of them turned & 
fired a shot which brought the pur- 
suer to his knees, whereupon the person 
who fired the shot stopped & stoopiug 
toward the pursuer fired two other 
shots Sc then continued his flight. It 
was proved that the accused did the 
shouting. The accuscui was ronvioted, 
& appealed on the ground of tuis- 
direction of the jury in that (inUr alia) 
the alleged dilToront legal oonsequonoes 
flowing from the differeneos between 
the two stories were not adequately 
•ut before the jury. The appeal was 
~ on an equal division of tho 


40: affd., Ii9:i4j xt. ou*^. - 

D. i.. R. 459 ; 62 C. O. C. 90. — CAN. 


so. Comment on cdihL] — E. v. Rus- 
BF.rj. fl936J 3 W. W. E. 
sub vom. UUrtSFLlv v. R., [19861 J 
1). L. R. 7'M ; 67 Can. C. C. 28. -CAN. 


sq. Comment on defence relating to 
absence of common intent,] — H. v. 
j)r7NJtiAii, [1986J 8 W. W. R. 99 * affd. 
.sub nom. Dunbar v. R., 119.16] 4 
D. L. R. 737 ; 67 Can. O. O. 20; 6 
F. L. J. (Con.) 211.— UAN. 



Oases 6O48b~^O06a. Enoush and Empibb Digest Supplement. 


6049b« Failure to direct Jury as to weight ot 
evidence ot Identification. is not essential 
to the sufificiency of the summing-up that 
the Judge should state that the evidence of 
witnesses who have identified the deft, at an 
identification parade ma,j possibly be of less 
weight by reason of their having previously 
picked out his photograph from amongst 
those of other persons. — B. v. Hinds (A. H.), 
[1932] 2 K. B. 644 ; 101 L. J. K. B. 762 ; 
147 L. T. 601 ; 24 Or. App. Bep. 6 ; 29 Cox, 
O. C. 647, O. O. A. 

6054a. Direction that complaint might he corro- 
boration — ^Proviso to Criminal Appeal Act, 
1907 (c. 23), s. 4 (1), applied.] — It is a mis- 
direction to refer to a complaint by a person 
against whom a sexual offence is alleged to 
have been committed as corroboration of 
complainant’s testimony. Such a complaint 
may be evidence of the consistency of com- 
plainant’s story, but is not to be treated as 
corroboration in the strict sense of that term. 

Proviso to Criminal Appeal Act, 1907 
(c. 23), s. 4 (1), applied on the ground that 
in the circumstances of the paHicular case 
there had been “ no substantial miscarriage 
of justice.” — B. V . Coulthrjead (1933), 148 
L, T. 480 ; 97 J. P. 95 ; 31 L. G. B. 138 ; 24 
Cro. App. Bep. 44 ; 29 Cox. C. C. 598, C. C. A. 


6056. Add, AnmtaMans ^ — Consd. B. v. Bvans 
(1924), SB J. P. 190. Apld. R. v, Beebe (1926), 
333 L. T. 736. Consd. Statham o. Statham. 
[1929] F. 131. Apld. B. v. Oharavanmuttu 
(1930), 22 Or. App. Bep. 1. Consd. R. v. 
Davies (1930), 22 Or. App. Bep. 83. Held, R. 
t?. Ross (1924), 18 O. App. Rep. 141 ; B. v, 
Harris, [1927] 2 K. B. 387 ; R* v. Manser 
(1934), 25 Or. App. Rep. 18. 

Add, Annotation : — Reid. B. v, Roberts & 
Morriss (1926), 134 L. T. 636. 

6064. Add, Annotations -Consd. Statham v, Btat- 
ham, [1929] P. 131. Held. R. v, Whitehead, 
[1929] 1 K. B. 90. 

e066a. Direction that corroboration exists 

not warranted on tacts.] — ^(1 ) It is a ^und for 
quashing a conviction, if the jury & directed 
that there is corroboration of an accomplice’s 
evidence, when the ot. thinks there is none. 

(2) In dealing with the defence of an oZiM, 
the ct. of trial ought to direct the jury on any 
part of the period of time which is relevant. 

(3) Without saying that in every case it 
is proper to sentence an accomplice pleading 
guilty before he gives evidence for the Crown, 
it is obvious that where he is not sentenced 
it is more than ever necessary to warn the 
jury about accepting hie testimony, because 


PART XIV. SECT. 7, SUB-SECT. 8.— A. 

ri. Criminal Code, «. 1002.)— 

Deft, was convicted of having had 
carnal knowledge of a feeble-minded 
giri : — Held : as there was no evidence 
in corroboration, the conviction must 
be quashed. — R. v. Simms (1924), 43 
Con. Crim. Gas. 28 ; 37 N. S. B 476.— 
CAN. 

r U. .1 — Hubin tJ. [1927] 

4 D. L. R. 760j [19271 8. O. R. 442 ; 
48 Can. Grim. Gas. 172.— CAN. 

f m. .] — R. e. HAMI.TN 

(Alta.^ B--497 ; 24 


Alta. 

258 


. [1929] 3 W. W. R. 
52 Can. Grim. Gas. 149. — CAN. 


PART XIV. SECT. 7, SUB-SECT. 8.— B. 

6064 vil. ,] — The rule as 

to the danger of convicting upon the 
uncorroborated testimony of an acoom- 
plioe la not a strict rule of law, but 
merely one of practical wisdom & 
carefulness. & the omission of the trial 
Judge to give the customary warning, 
even If technically an error, does not 
constitute such a miscarriage of iustioe 
or substantial wrong as to vitiate the 
oonviotlon. — R. v. Qallaqhisr, [1924} 
4 D. L. R. 1069 ; 3 W. W. R. 367.— CAN. 

6064 viii. .] — A charge to 

the Jury, that, while It was dangerous 
to convict on the evidence of an 
aooompllce without corroboration, yet 
in this case it was the right & duty of 
the Jury, If on the aocompTloe’s evidence 

S felt no reasonable doubt of the 
; of accused, to convict him ; — 
> ; a misdirection. 

If a Judge discusses the evidence of 
an accomplice & points out its con- 
sistency, he should explain to the jury 
tbe oonmderations which prompt an 
accomplice to testify against accused. 
—E. V. Slkjv [1926] 1 D. L. R. 729 ; 43 
Can. Grim. Gas. 190 ; 38 O, L. R. 313. 
—CAN. 

6064 ix. .)— When the 

evidence against a pxfsoner is the 
uncorroborated evidence of an accom- 
plice, it Is wrong for the Judge to tell 
the Jury that, if they are quite certain 
that the accomplice is telling the truth, 
they have not only the right to oonvlot 
prisoner but that it is their duty to do 
so. In such a oase, the Judge should 
follow the rule laid down la R. v. 
BaskerviUe, No. 6036 ; the Judge 


should warn the Jmxof the danger of 
convicting prisoner on the uncorro- 
borated-testimony of an aooomplioe 
in his discretion, may advise them not 
to convict upon such evidence, but he 
should point out to the jury that it la 
within their legal province to convict 
upon such unconfirmed evidence. — 
Goxjin r. R., [1926] S. O. R. 539.— CAN. 

6064 X. .1 — ^Whero the evi- 

dence of aooomplices Is uncorroborated. 
Juries should be instructed as nearly as 
possible in the language In which the 
rule of practice laid down in Qouin v. 
R., No. 6064 lx ,anie, is expressed. 

A charge which in effect puts the 
evidence of an accomplice on the same 
footing as that of an ordinary witness 
amounts to a miscarriage of Justioe. — 
R. V. Baohiu (Sask.), [1927] 3 D. L. R. 
1179; [1927] 2 W. W. R. 171; 48 
Gan. Grim. Gas, 63.— CAN. 

6064 xi. .] — Hdd : it was 

the first duty of the trial Judge to have 
Instructed the Jury as to what In law 
would constitute a man an accomplice ; 
he should then have proceed^ to 
direct their attention particularly to 
any facts in evidence which would 
serve to Indioate B.*e complicity In the 
conspiracy at any stage thereof. & to 
submit to them the Issue as to whether 
what he was proved to have done made 
him, having regard to the direction in 
law already (riven, an aooomplioe ; he 
should then have tostruoted the Jury 
that, if they concluded that the witness 
was, at any stage of the proceedings, an 
aooomplioe in the crime charged against 
the accused, there would be danger in 
convicting them of that crime upon his 
evidence standing alone and uncorro- 
borated, althouj^ the law did not 
preclude their dciag so. — V iubant v, 
R., [19801 S. C. RrS96 ; 64 Can. O. O. 
301 ; [1931] 3 D. L. R. 512.— CAN, 

6064x11. .] — E. t>. Qaum 

(1930), 64 Con. O. C. 166.— CAN. 

6064 xffl. .]— Where the 

Judge's charge to the Jury» after warn- 
ing them that it was unsafe to convict 
on the evidence of an aooomplioe with- 
out corroboration, prooeedM to give 
reasons why the evidence of the 
aooomplioe m the case before them 
should be accepted, & Impliedly Invited 
them to act on that etldenoe If they 
beliered it, the wan^og was held 
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defective ; & the conviction quashed 
& a now trial ordered. — R. v, Seoal. 
[1930] 1 W. W. R. 372 ; 3 D. L. R. 
301 ; 63 Gan. C. 0. 192 ; 38 Man. L. R. 
474.— CAN. 


6064 xlv. .] — BotmxANNK 

V. R., [1931] S. G. R. 621; [1932] 1 
D. L. R. 286 ; 66 Gan. O. O. 338.— 
CAN. 

6064 XV. Questum whether 

uHtmes accomplice left to jurp,] — R. v. 
Yaxtm, [1930] 3 M. P. R. 464.— CAN. 

6064 xvl. .] — Beld : cer- 

tain unsatisfactory comments in tlie 
judge's warning to the Jury as to 
the danger of convicting on the 
evidence of an accomplice unless corro- 
borated were not so material as to 
cause a substantial misoairiage of 
justioe. The fact, also, that after 
directing their attention to such 
clanger he proceeded to tell them where 
such corroboration might be found 
was not objectionable, for in doing so 
he was only performing his duty. — R, 
V, Todokkb:, [19821 1 W. W. R. 328. — 
CAN. 


6064 xvil. .]— It is a mis- 

direction on a material matter for a 
Judge to direct the Jury that it he 
believes the uncorroborated evidence 
of aooomplloes It must or should or 
ought to oonvlot. — R. V. Hayman, 
[193211 W. W. B. 86 ; 2 D. L. R. 626 ; 40 
Man.L.R.204 ; 67 0. 0. 0. 189.— CAN. 

6064 xviU. .]— The Jury 

should be told that it is within their 
legal province to convict, but should 
be warned that It is dangerous to con- 
vict, & may bo advised not to oonvlot, 
on the uncorroborated evidence of an 
accomplice. — ^P iteb r. R., J1983] 
8. 0. R. 69 ; 1 D. L. R. 417 ; 69 0. 0. 0. 
148.— CAN. 


6084 xix. .] — An appeal on 

the ground that the Judge fidlea to 
warn the Jury of the danger of relying 
on aooompUoe's evidence will be dis- 
missed if the Judge did not believe him 
to be an acoom^oe. — R. e. Wuxiams, 
11986} 2 D„. L, R. 651 ; 63 Can. 0. C. 
216; 49 B. O. R. 879.---<1AN. 

6064 XX. — ^ — OANNINO V, 

R., [1937J B. C. R. 421,— UAN. 


See, aUOj, oaiea in Pagfc Xlt, Seat* IS 
Sub-seot. 4 cMiHu 
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Rep. 10, 0. d. X 


his owB pimishment 
<1924), 18 0r. App. 


Seeeb. — ^ Where the evidence against 

a prisoner is the uncorroborated evidence of 
an accomplice the judge must warn the jury 
^at, while they may convict on such evidence, 
it is always, not generally, dangerous to do so. 
It is wrong for the judge to tell the jury that 
if they are Quite certain in such a case that 
the accomplfoe is telling the truth they ought 
to act on it.— -R. v. Bhejbb (1926), 133 
L. T. 736; 89 J. P. 175; 41 T. L. R. 
636 5 28 Oox, 0. 0. 47 ; 19 Or. App. Rep. 22, 
C. 0. A. 

Annotation RsM. R. t?. Harris, [1927] 2 K. B. 687. 


6067a. .] — On a charge of indecent 

assault, when the corroboration of the pro- 
secutrix is very slight, the desirability of 
effective corroboration should be made clear 
to the jury, — R. KiiiUOK (1924), 18 Or. 
App. Rep. 120, 0. 0. A. 

6067b. .] — The correct direction 

on a charge of indecent assault is that it is not 
safe to convict on the uncorroborated evidence 
of prosecutrix, but that the jury, if they are 
satisfied of her veracity, may, after paying 
attention to that warning, nevertheless 
convict. — R. w. Jonbs (1926), 19 Cr. App. 
Rep. 40, 0. C. A. 

Awnotation : — Gonsd. R. ti. FreGbody](1935), 25 Or. App. Rep* 


60670. R. p. Southern, No. 

3156f, ante, 

6067(1. .] — On a charge of indecent 

assault or any sexual offence, even though the 
person against whom the offence is alleged 
to have been committed bo an adult & not a 
child of tender years, the jury should be 
directed that it is not safe to convict upon the 
uncorroborated testimony of the complainant, 
but that, if they are satisfied of the truth of 
the complainant’s evidence, they may, after 
paying attention to that warning, neverthe- 
less convict. — ^R, V, Freebody (1935), 25 
Or. App. Rep. 69, C. C. A. 

6068a. — .] — When consent is 

the defence to a charge of rape, the jury must 
be warned of the absence of corroboration of 
the female’s story.- — R. v, Salman (1024), 18 
Or. App. Rep. 50, C. 0. A. 

6068b. — .] — R. V, Draper 

(1929), 21 App. Rep. 147, 0. 0. A. 

6069a. .] — When the only 

witness for the Crown on a charge of larceny 


is the receiver of the stolen property, the 
jury should be warned that they may require 
corroboration. — R. v, DixoN (1925), 19 Or. 
App. Rep. 36, 0. 0. A. 

6072a. — I .] — Summing up must be em- 

phatic on the danger of accepting the un- 
corroborated evidence of accomplices care 
must be taken that suggested corroboration is 
in fact adequate. — R. v, Olive (1930), 22 Or. 
App. Rep. 19, C. C. A. 

6072b. .] — li, v, Chabavanmuttu, No. 

4943a, ante. 

6072c. Inadmissible evidence referred to 

as corroboration,] — M., A. & R. were jointly 
charged with murder. The only direcd) 
evidence against A. & R. was that of their 
accomplice M., & the judge properly warned 
the jury that they should look for corrobora- 
tion of his evidence. There were certaih 
matters, which the judge enumerated in his 
summing-up, capable of being regai'ded as 
corroboration, but the total effect of those 
matters taken together was slight. The 
judge then referred to a further matter as 
amounting to possible corroboration of M.’s 
evidence, namely, a conversation between 
M. & one of the Crown witnesses after 
the commission of the crime : — Held : as 
this matter was not even admissible evi- 
dence against A. & R., in view of the cir- 
cumstances of the case, the convictions of 
A. & R. must be quashed. — B. v, Martin, 
R. V. Ansbll, R. V. Ross (1934), 24 Or. App. 
Rep. 177, 0. 0. A. 

6072d. Evidence of young children.] — ^R. v, 

Marshall, No. 3136a. ante, 

607Sa. Similar offences on different dates.] — 

R. V, Oharavanmuttu, No. 4943a, ante, 

6076. Add, Annotations : — ^Apld. R. v. Gregg 
(1932), 102 L. J. K. B. 126. Refd. R. v. 
Southern (1929), 142 L. T. 883. 

6078. Add. Annotations : — Held. R. v. Southern 
(1929), 142 L. T. 383 ; R. v. Gregg (1932), 
102 L. J. K. B. 126. 

6078a, .] — Even though a sum- 

ming-up omits express (iirection on the 
relation of accomplices to corroboration of 
their evidence, the ct. may, if it is satisfied 
that throughout the trial it has been made 
clear that the issue is whether the testimony 
of accomplices is adequately confirmed by 
that of other witnesses, decline to quash a 
conviction. — R. v. Davies (1930), 22 Cr. 
App. Rep. 33, O. 0, A. 


6067 ill. .1— A verdlot 

Of indecent assault founded solely on 
the testimony of prosecutrix not 
allowed to stand, where the judge did 
not warn the Jury properly with respect 
to oorroboratlou. — E, o. Ellerton 


94.: — 

6067 Iv. — .} — ^On the 

trial of a charge for indecent assault 
on a girl of under sixteen years, the 
trial judge, in the oourse of warning 
the jury of the danger of oonvioting 
on the unoorrohorated testimony of the 
girL said : ** In such a case, it Is usual, 
lu necessary, to oaution the jury 
against the danm of acting upon the 
uncorroborated testimony of the girl/* 
also, ** unless she is supported by in- 
dependent testimony whi<m impUoates 
accused, her evia^me is not an 


(Sask 
S W. 




4B. L. R. 1126; [1927] 
64 ; 49 Oan. Ortm. Oas. 


entirely safe or satisfactory foundation 
for a verdict against him ** ; — Held : 
this direction was suffloient. — R. v, 
JBCennewbu., [1927] 8. A. S. R. 287.— 
AUS. 

6067 V. .1— R. V . Mudge 

(Sask.) (1929), 52 Oan. Grim. Caa. 402.— 
CAN. 


6067 Vi. = On the 

trial of a charge of rape there is a mis- 
direction where the judge, although ho 
warns the Jury that it is unsafe to oon- 
vlot on the imoorroborated evidence 
of the proseoutrix, goes on to say In 
effect that oorroboratlon is necessary 


1 ID, h. R. eiY; 52 pan. 

24 8. h, R. 257.— CAN. 

— Oonaentino 
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parii/.l — Upon a trial for rape, the vital 
Issue was consent or non-consent, 5c 
the only evidence of non -consent was 
that of prosecutrix, ho that her evidence 
on the vital issue was uncorrol)oratod: 
—Held: while the jury might have 
convicted upon the uncorrobora^tl 
evidence of prosecutrix, it was the 
iuty of the trial Judge to direct tholr 
ittontlon to the absence of corrobora- 
Aon. the danger of aonrictiiig on her 
moorrob orated testimony, there- 
oro, the necessity of tholr exercising 
^reat care In doteririluing the weight 
o bo attfxohed to her evidence. His 
lot having done so was non -direction, 
qulvalent to nilsdireotion, & con- 
titutod a miscarriage of justice within 
ect. 1014 of the Criminal Code. — R. 

. AaoRR, [19291 4 D. L. R. 864: 52 
an. Grim. Oas. 2 ; 64 O. L. R. 181.— 
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6078b. — .] — E, V . Mbdcraft (1931), 

23 Or. App. Bep. 116, C. O. A. 

6078c* .] — Applt. was convicted of 

indecent assault on a giii aged seven, whose 
testimony was received without her being 
sworn. The jury were not warned in the 
summing-up that it was a case where corro- 
boration of the child’s evidence was required 
by statute, or that it was dangerous to con- 
vict unless her evidence was corroborated. 
There was, in fact, corroboration of the 
child’s evidence consisting, for the most part, 
in the evidence of another girl aged nine, 
who had witnessed the offence & who had 
given evidence on oath : — Held .* despite the 
defectiveness of the summin^-up, in the 
circumstances of the case no mjustice had 
been caused, & the conviction must be 
affirmed. — E. v. Gregg (1932), 102 L. J. 

^ K. B. 126 ; 96 J. P. 611 ; 24 Cr. App. Rep. 
13, C. C. A. 

6078d. Corroboration required by rule of prac- 

tice only.] — R. u. Southern, No. 3156f, ante, 

6088a. Offence under Road Traffic Act, 1030 (c. 43), 
ss. 11, 15 — Verdict of guilty of being under 
influence of drink — Ambiguous verdict.] — 

R. V, Hawkes (1931), 75 Sol. Jo. 247 ; 22 
Or. App. Rep. 172, 0. C. A. 

6090. Add, Annotations: — FoUd. R. v, Dennis, 
R. t?. Parker, [1924] 1 K B. 867. Apld. R. 
V. Williams (1925), 19 Or. App. Rop. 67; R. 
V, McDonnell (1928), 20 Or. App. Rep. 163 ; 
Refd. R. V, Gee, R. v, Bibby, R. v, Duns- 
combe, [1936] 2 All E, R. 89. 

6094. Add. Annotations : — FoUd. R. r. Hussey (1 924), 
18 Or. App. Rep. 121 ; R. v. Hancock (1931), 
145 L. T. 168. 

6097a. Necessity for proof.] — When no reason 

is shown to the ct. to beheve that a plea of 
guilty has been improperly accepted, it will 
decline to interfere. — R. v. Clark (1929), 21 
Or. App. Rep. 81, C. 0. A. 


6100. Add. Annotation :--rConsA.> Ras Behairi Lai 
V. King-Emperor (1933), 77 Sol. Jo. 673. 

6106a. Disagreement of first Jury--Secofld Jury 
hearing way in which first divided.] — (1) If 
a jury, unable to a^ee, has annoimced in 
open ct., & therefore in presence of the jurors 
in waiting, the numbers of their members for 
& against a conviction, it is wrong to proceed 
with the second trial before such jurors. 
Even if there is no other jury available the 
Bench ought not to threaten to deprive 
accused of bail, unless he will consent to be 
tried by those jurors. 

(2) Inadmissible evidence of accused’s bad 
character volunteered by a witness may 
invalidate a conviction. — R. v. Fleming 
(1929), 21 Or. App. Rep. 149, O. 0. A. 

6110. Add. Annotation : — Dlstd. R. v. Villars 
(1927), 20 Or. App. Rep. 150. 

6111. Add. Annotation : — FoUd. R. v, Villars 
(1927), 20 Or. App. Rep. 160. 

6112a. Improper question put to prisoner — Prisoner 
undefended.] — R. v. Weeks (1928), 20 Or. 
App. Rep. 188, 0. 0. A. 

6112b. Prisoner giving evidence— Unfair treat- 
ment.] — When the ct. thinks that at the close 
of the case for the prosecution the judge, 
though he cannot hold that there is no case 
to go to the jury, might well suggest to them 
that in view of the evidence of the principal 
witness they could not safely convict & fails 
to lay sufficient stress on the need of corro- 
boration, it may quash a conviction, as not 
being supported by the evidence &: a mis- 
carriage of justice within sect. 4, sub-sect. (1) 
of the Criminal Appeal Act, 1907 (c. 23), s. 4 
(1). The ct. disapproves of a deft.-witness in 
the box being treated by any one engaged in 
the case in such a way that he cannot give his 
evidence in his ownway. — R. v. O’Connell 
(1931), 23 Cr. App. Rep. 8, C. C. A. 

6114a. Questions by judge implying beUef in guUt.'] 
— R. V. Rabbitt, No. 3151b, ante. 
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a Cp. 538) i. One jurj/rnan not sworn.] 
— Whore one of the additional panel of 
Jurymen summoned, who was present & 
answered to his name when first called 
by the clerk, was not called to be 
sworn by the clerk who announced 
that the panel was exhausted, which 
made It necessary to secure an 
additional Juryman from amon^ those 
who had stood aside: — Held: on 
objection could not be allowed, as no 
substantial wrong or miscarriage of 
Justice had occurred. — R. v. MnL a.ohlan 
(1923), 66 N. 8. R. 413 ; 41 Can. Crim. 
OoH. 249.— CAN. 

£ (p. 640) 1. .] — A new trial was 

refused whefe the Informant had com- 
munloatlon with the Jury during a 
view of the Zoews, but there was no 
evidence that the oommuntcatlon was 
improper or In any way Infiuenoed the 
Jury.— R. V. Warnek (1933), 7 M. P. R. 
174 ; 61 0. C. O. 36.™ CAN. 


k (p. 540) i. Conversation with 

Crown witneBS.] — R. v. Minness & 
Moran, [1933] 1 W. W. R. 657 ; 
[1934] 1 W. W. R. 21 ; 59 0. C. C. 330 ; 
61 C. C. C. 169 ; 47 B. C. R. 321.— CAN. 


r (p. 541) i. Mental incompetence of 
iuror,] — Apart alto^ther from the 
Jury Act it is a fundamental principle 
of law that where an accused is tried 
by a Jury aJI the members thereof must 
be qualified to act, On an appeal 
from a convlotion for murder on the 
CTOimd that one of the members of the 
jury was disqualified from acting as 


such owing to mental infirmity & 
impairment : — Held : the Juror in 
question was aifiictod with mental 
infirmity tooompatlblo , with the dis- 
charge of duties of a Juror & therefore 
there had been a mistrial. — R. v, 
Westgate, [1929] 1 n. L. R. 699; 1 
W. W. R. 49 ; 61 Can. Ciim. Cas. 62; 
38 Man. L. R. 34,— CAN. 


sf. Policeman informant makino 
arresU conducting prosecution <£• giving 
evidence — Failure to employ counsel or 
aUomey.] — The fact that, in a sum- 
mary conviction proceeding, the in- 
formant, who was the policeman in 
charge of the case, acted as the 
prosecutor at the hearing, & was also 
a witness thereon, & had sworn to & 
executed the search warrant in person 
arrested the accused held not a ground 
for setting aside the convlotion.— 


R. V. (^uiT, (19281 4 D. L. R. 581 ; 
[1928] 2 W. W. R. 377 ; 50 Can. Grim. 
Cas. 143 ; 22 Sosk. L. R. 525.— CAN. 


sg. Failure to call witness.] — The 
error of counsel in omitting to call 
witnesses is no ground for setting aside 
a verdict or for granting any relief. — 
R. V. Fontaine & Lacasse (1930), 53 
Can. C. C, 164; 65 O. L. R. 173.— 
CAN. 


sj. IHsqiuiliflcaiion of juror.] — The 
conviction of resp. was set aside by 
the appellate ct, on the ground that 
one of the Jurors at the trial was dis- 
qualtfied to act as such for the reason 
t^t he had been convicted of on In- 
dictable offence within sect. 6c of Jury 
Act, B. 8. B. 0., 1924 HeW ; the 
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fact of a defect of that kind in the con- 
stitution of the petit Jury constituted 
no ground for an appeal to the appel- 
late ct. In view or the provisions of 
sect. JOll Or. O., the more so as no 
objection to it had been taken at the 
trial. — R. V. Stewart, [1932] S. O. H. 
612 ; 4 D. L. R. 337.— CAN. 

si. Plea of guilty on advice of stranger. ] 
— The unauthorised advice of a stranger 
to the accused to plead guilty is no 
ground for sotting aside the conviction. 
—Guerin v. R. (1933), 60 C. 0. C. 350. 
—CAN. 

BO. Comment on failure of accused to 
give evidence — What amounts to.] — R. 
V. Sanford (1935), 9 M. P. R. 520. — 

CAN. 

Bq. Extent of powers of Court of 
Appeal.] — ^The prlnoiple applied in JB, 
V. Steinberg. [1931] 0. R. 222, that a 
Ct. of Appeal, in considoring whether 
notwithstanding faults in the trial It 
ought to pass them over under sect. 
1014 (2) of the Criminal Code, can 
take notice of the fact that the accused 
did not testify, should be confined to 
esases of faults that do not go to the 
root of the matter. — R. v. Droux, 
[1936] 1 W. W. R. 687, 650 ! 2 D. L. R. 
780 ; 65 Can. 0. C. 221 : 44 Man. 
L. R. 75 ; 5 P. L. J. (Can.) 307.— CAN. 

PART XIV. SECT. 7. SUB-SECT. 11.— 
D. 

6116 Vi. J— R. DM 

Bertoli, [19271 8 P. L. R. 193 ; [1927] 
S. C. R. 464 ; 48 Can. CMm. Oaa. 118.— 
CAN. 



ApW. B. V. Wright 
(1984), 78 Sol. Jo. 879. 

6136* A.dd* A.YiHotciiioH 2 — R^fd* It* v, M!ort)6r 

(1927). 20 Or. App. Rep, 63. 

6141a* .] — OOLMINGTON V, Public Prosecu- 

tions Director, No. 454:3a, ante, 

6144a. Refusal to permit accomplice to be called 
tD mitigation — Count against accomplice 
withdrawn*] — Proviso to Oriminal Appeal 
Act, 1907, 8. 4, applied despite a manifest 
error in procedure. — R. v, GASKmu (1929), 
21 Or. App. Rep. 83, 0. O. A. 

6144b. Omission to order production of police 
report.] — R. v. Clarke, No. 4662a, ante, 

6148a* Answer by witness implying previous 
conviction.}— A witness for the Crown, in the 
cour^ of being examined-in-chief with regard 
to his identification of the prisoner, made an 
isolated statement to the effect that he had 
seen a photograph of him in the “ rogues* 
gallery *’ at Scotland Yard. No further 
reference to this statement was made by 
coxmsel on either side or by the presiding 
judge — Held : although such a statement 
would inevitably convey to the jury the sug- 
gestion that the prisoner had been previously 
convicted or was of bad character, in the 
circumstances of the case the proviso to 
sect. 4 of Criminal Appeal Act, 1907 (c. 23), 
should be applied & the conviction affirmed. 
Where by accident an isolated statement of 
this nature has been made by a witness, it 
may be the best course for the presiding 
judge to make no reference to the matter. — 
R. V, Wright (1934), 78 Sol. Jo. 879; 26 
Cr. App. Rep. 35, 0. C. A. 

6152. Add, Citation 31 T. L. R. 401, 

6169a. *] — R. V, Brombilla (1930), 22 

Cr. App. Rep, 74, 0. C, A. 


VoL ZIV.— Criminal Law. Oases 6122-~4l69s. 

8169b .]_B. V. Bishop (1930), 22 Or. 

App. Bep. 136, O. O. A. 

6169c. .] — B. V. Canham & OUSHINQ 

(1929), 21 Cr. App. Bep. 174, C. C. A. 

6169(1. .]_K. i>. O’Beien (1930), 22 Cr. 

App. Rep. 20, C. C. A. 

6169e. .]-~R. V. Brown (1931), 23 Cr. 

App. Rep. 48, C. C. A. 

6169f . .] — The Ct. of Criminal Appeal does 

not make slight reductions of sentences. The 
ct. only interferes on matters of principle & 
on the ground of substantial miscarriages of 
justice. — R. V. Dunbar (1928), 21 Or. App. 
Rep. 19, C. C. A. 

6169g. .]--R. V. Brooks (1931), 22 Cr. 

App. Rep. 172, O. 0. A. 

6169h. .]— R. r. Jones (1931), 22 Cr. 

App. Rep. 165, C. C. A. 

6169], .]— R. V, Adams (1931). 23 Or. 

App. Rep. 51, 0. C. A. 

6169k. .] — R. V. Blake & Hines (1931), 

22 Cr. App. Rep. 175, C. C. A. 

61691. .]— R. V. Williams (1930), 22 

Cr. App. Rep. 137, 0. C. A. 

6169m. .] — R. V. Slender (1931), 23 Cr. 

App. Rep. 11, 0. 0. A. 

6169n. .]— R. V. Sharp (1931), 23 Or. 

App. Rep. 7, 0. 0. A. 

61690* Subordinate acting under orders*] 

— R. V, Spellen, No. 3156g, ante, 

6169p. .] — R. V, McGrath (1932), 32 

Cr. App. Rep. 176, 0. C. A. 

6169q. .] — R. V. Carr (1932), 23 Cr. App. 

Rep. 176, C. 0. A. 

6169r. .] — Reduction of deterrent sen- 

tence of imusual severity passed in view of 
the prevalence of a particular class of crime 
in the locality, — R. v. Withers (1935), 25 
Cr. App. Rep. 53, C. 0, A. 


6115 vii. .] — Brooks v. R,, 

ri928) 1 D. L. R. 268 ; 48 Can. Orlm. 
Cas. 333.— CAN. 

6115 viii. .] — OonTiction 

not disturbed for error in charge, no 
substantial wrong being done. — R. v. 
Bryson, [19.30] 4 D. L. R. 801 ; 67 
Can. 0. C. 115.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 11.— 
E. 

q i. Afler juryman called — By 

person on panei. ] — Held : a misoairiage 
of justice. — R. V. MoNamara, [1926] 
4 D. L. R. 880; 46 Can. Crlm. Oas. 
230 ; 69 O. L. R. 342.— CAN. 

tj. IHsgualifl/iation of juror,] — Held : 
such dlsqualtnoation aid not cause a 
mlBoarrlage of justice. — R. v, Boak, 
[1925] 3 D. L. R. 887 : [1925] S. C. R, 
525 ; 44 Can. Orim. Oas. 218 ; revsg,, 
[1925] 2 D. L, R. 803 ; [1925] 2 W. W. 
R. 40; 43 Can. Grim. Cas. 402 ; 35 
B. C, R. 256.— CAN. 

sm. Untrue statements hy Croum 
counsel.] — Held : in view of the 
general fairness of counsel’s comments, 
it was Impossible to believe that the 
jury were diverted by certain state - 
idents from the main points. — R. v. 
Merritt (1934), 02 Can. O. C, 57. — 
CAN. 

PART XIV. SECT. 8, SUB-SECT* l.-^A. 

«k. Jurisdiction of co>itrt,] — -R* v. 
Fox, R. V, Sansomb (1926), 44 Can. 
Orim. Cas. 202.— CAN. 

hi* .] — No definite principle ean 

bo laid down upon which a ot. of appeal 
should proceed in dealing with appeals 


for the reduction of sentences on the 
ground of excessive severity ; all the 
oiroumstances should be carefully taken 
Into account in each instance & full 
consideration given to matters of 
mitigation. — R. v. Finlay, [1924] 4 
D. L. R. 829 ; 3 W. W. R. 427.~CAN. 

h ii. .] — A sentence should be 

luterfered \vith by a ot. of appeal only 
whore the trial judge proceeded on 
some wrong principle or gave too great 
weight to particular olrcumstanoeB ; 
the fact that Individual members of 
the ct. would have imposed a different 
sentence Is not sufficient. — R, v. 
Gallagher, [1924] 4 D. L. R. 1059 ; 
3 W. W. R. 357.— CAN. 

h ili. .] — In considering the 

adequacy of a sentence, the ct. should 
be guided by the same considerations 
whether the appeal be taken for the 
roduotion or increase of the sontonoe. — 
R. e. Hicks, [1925] 2 D. L. R. 1000 ; 
[1925] 1 W. W. R. 1156; 44 Can. 
Crlm. Oas. 13 ; 19 Saak. L. R. 359. — 
CAN. 

h iv, .] — DrrSTOOR v. R. (1927), 

Q. R. 42 K. B. 520.— CAN 
h V, .1 — Where prisoner was con- 

victed of rape & sentenced to death : — 
Held : ciicumstanoos, such as low 
mentality & baneful environment, 
which were not brought to the attention 
of the judge, were sufficient to warrant 
a reduction of the penalty to twenty 
years* irnprlsonment & twenty lash^. 
— B. V, MuOathern, [1927] 2 D. L. R. 
1142; 48 Can. Crira. Cas. 54; 60 

O. L. R. 3.34 —OAR. 

g I, Abortion.]— An appeal by 

an abortlou-monger against a sentence 
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of four years* imprisonment imposed 
on her on a conviction for abortion, 
dismissed. — R. v. I>etch, [1925] 4 
D. L. R. 671 ; [1925] 3 W. W. R. 434 ; 
35 Man. L. R. 299.— CAN. 


k fi. .] — Deft, was convicted of 

breaking & entering with Intent to 
commit an indictable offence. On 
appeal, there was sufficient evidence to 
support the conviction, & the trial 
judge having had the advantage of 
seeing prisoner & hearing his evidence, 
& no sufficient reason having been 
shown for reducing the sentence : — 
Held : the conviction be affirmed fit 
deft. *8 appeal dismissed. — R. v. John* 
BON (1927), 59 N. S. R. 385.— CAN. 


b1. Variation of sentence — Assistance 
riven to police .] — Where an accuHt*d, 
jonvicted on his own confession* has 
riven assistance to the police by 
lenouncing & giving evideneo against 
i guilty receiver, although there is no 
wldenco of restitution or repentance 
mthe part of the prisoner, the sentonoe 
nay bo reduced. — R. v. Paul, [1928] 
J. A. S. R. 16,— A US. 
so. Excessive sentence .] — Appeal iicB 

0 the Ct. of King’s Bench in Quebec, 
rom an excessive sentence against a 
)i>sbnor tried without his consent by 

1 magistrate for theft. — ^Ampleman v. 
^OTTRT or Sessions of the Peace, 
1935] 2 D. L. R. 774 ; 63 Can. O. 0. 


sr. Jurisdiction to reduce senience — 
No appeal against senteTwe .] — The ct. 
may reduce sentence on appcLl, 
although there Is no appeal os to 
sentence. — -R. v. MaoKat (1934), 62 
Can. 0. 0. 188.— CAN. 
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6177a, -- — ‘ ■ — ^0 — priso^Ler was convicted in 
Jan. 1926, of bigamy committed in 1920. 
.He was already serving a sentence of six 
months’ imprisonment passed in Bee. 1925, 
for three offences of false pretences committed 
in 1923. The judge took the view that as 
the bigamy the false pretences arpse out 
of the same circumstances there should be 
one sentence of twelve months^ imprison- 
ment to cover both offences, & accordingly 
sentenced the prisoner to six months* im- 
prisonment, the term to commence at the 
expiration of the sentence already being 
served. Subsequently, however, in view of 
the provisions of Criminal Ijaw Act, 1827 
(c. 28), s. 10, the judge, doubting whether 
the bigamy, having been in fact committed 
at an earlier date, was a “ subsequent 
offence ” within the meaning of that section, 
altered the sentence to one of eleven months* 
imprisonment, the first five months to run 
concurrently with the existing sentence. The 
result was to len^hen the sentence originally 
intended by eight days. The prisoner 
appealed against the sentence : — HM : as 
the effect of the alteration of the sentence 
was inadvertently to compel the prisoner to 
serve eight days longer than the judge 
originally intended, the sentence ought to 
be reduced by that amount. — R. v. Fieudeb 
a926), 135 L. T. 64 ; 90 J. P. 90 ; 28 Cox, 
C. 0. 186 ; 19 Or. App. Rep. 87, C. C. A. 

vlctlon.] — R. V. Kenneaixy (1930), 22 Cr. 
App. Rep. 52, C. C. A. 

delay.] — When an appeal b^ been adjourned 
through no fault of appellant the ct. may for 
that reason make a reduction in the sentence. 
— R. V. Hildebeand & Hiu)ebeand (1930), 
22 Cr. App. Rep. 79, C. 0. A. 

6178c. Court in doubt as to facts,] —R. v. 

Saunders (1931), 22 Cr. App. Rep. 169, 

0. 0. A, 

Other disciplinary action pending 
Army deserter.]— -Sentence reduced in view 
of other disciplinary action. — R. v. Soanes 
( 1931), Cr. App. Rep. 142, C. 0. A. 


6i78e. Principles upon Drtiloh court acts.]— 

R. V. Barker (1937), 81 Sol. Jo. 719, 0. 0. A. 

618ia, — RSlfttlve severity.]— A sentence 

of three years* penal servitude is now to be 
regarded as more severe than one of two years* 
imprisonment with hard labour. — M* v. 
Jones (1932), 23 Or. App. Rep. 208, 0. O. A. 

6183a, — The ct. will amend an In- 

correct record^ thou^ It may not vary the 
sentence. — B. v* Shabhan ^926), 19 Or. 
App. Bep. 43, O. 0. A. 

-•]— B. 

App. Rep. 101, C. C. A. 

6186b. .] — ^Rectification of sentence not 

warranted in law. — B. v. Trbmaynb (1932), 
23 Or. App. Rep. 191, 0. 0. A. 

6187a. Sentence illegal.]— Sentence 

in view of its illegality. — ^R. v, Jackson 
(1926), 19 Or. App. Rep. i59, 0. O. A. 

6187b. R. t 

App. Rep. 131, O. C, A. 

61870. .] — B.iV. Miluchamp (1929), 21 

Or. App. Bep. 106, 0. 0. A. 

6187d. .] — B. t7. Bade (otherwise 

Manders) (1929), 21 Or. App. Rep. 114, 
0. 0. A. 

6199a. .] — B. V, Club (1928), 21 Or. App. Rep. 

68, 0. O. A. 

6208a. Previous conviction — Court reluctant to hear 
evidence of in justifleaton of sentence — No 
previous conviction proved at trial.]— B, v. 
Ganb (1928), 21 Or. App. Rep. 1, 0. u. A. 

6203b. Youth & provocation.] — R. v. Lines (1929), 
21 Or. App. Rep. 176, 0. 0. A. 

6209a. Offer of employment — By old employer.] — 
Sentence reduced. — R. v. Jackson (1927), 20 
Or. App. Rep. 130, O. 0. A. 

0209b. S. P, R. V. Usher (1927), 20 Or. App. Rep. 
130, C. 0. A. 

6209c. Inaccurate statements as to previous 
record.} — The ot. will revise a sentence when 
after conviction or plea inacctirate state- 
ments by the police about prisoner’s record 
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6170 1. Whether frtah e&tUence can he 
su^jstitiiied — Pha of guUiy .] — On an 
appeal against sentence in a case 
\vnerein aoensed pleaded gruUty the 
Ot. of Appeal is In aa good a poeltion 
aa the trial Judge to determine the 
sentence which should be imposed. — 
R. t?. ViNEORATSKY (oZioa Vink), [1928] 
3 D. D. R. 201 : [19281 1 W. W. R. 
642 ; 49 Can. Onm. Cos. 298 ; 37 Man. 
L. R. 327.— CAN. 


617011. Axtomake 

(B. O.), [19281 3 W. W. R. 487.— CAN. 


6172 I. Variation of sentence — 
Increaae of senienceA — The Ot. ot 
Appeal is Juatifled in increasing a 
aentehoe. If It clearly deems it jnsttoe 
to do so. — R. V. Qaboo (1927), Q. R. 43 
K. B. 116 ; 8 0. B. R. 291.— CSAN. 

6185 ii. 9* Robin- 

son (1930), 63 Can. C. 0. 173.— CAN. 


a i. ,i — Where an illegal 

punlfihment has been Imposed, as 
imprisonment with hard labotcr Where 
hard labour Is not authorised for the 
offence in question, the ot. will not 
exercise its powers under Oetminal 
Code, a. 1124, by strllclng out the un- 
authorised portion of the penalty in 
order to uphold the couTietion alter 
the illegal punishment has been suffered 


in whole or in part. — B. e. Low 
^ONG, [19241 3 D. L. R. 666; 2 
W. W. k 696 ; 33 B. 0. R. 622.— CAN. 

Q y, Becommendation to mercy — 

Effect of mimnderstood by trial judge A — 
H. e. WHXTTAKBR (192^, 28 S. R. N. 
S. W, 411 1 46 N. S. W. W. N. 172 ; 
[19281 Argus L. R. 303.— AUS, 

n lli. PeHHonfor lenienetp-^lnf 

prop^ly reeeioedA — R. e. Lm Qm, 
[19281 1 D, L. R. 1038 ; 49 Can. CWm. 
Oas. 256 ; 39 B. O. R. 467.— CAN. 
n iv. .] — R, r. Gasco, [19281 2 

D, L. R. 761 : 49 Can. Crim. Oas. 196 ; 
Q. R. 43 K, B. 116.— CAN. 

II V, Imprisonment substituted 

for fine — Fine inadequateA — R. e. 
Stdomk & ZOWATSKI (Sask.), [1926] 
3 W. W. R. 468.— CAN. 

0 vi, Not after sentence partly 

servedA — R. e. Northcp (N. S.) (1926). 
46 Ofim. Orim. Cas. 74.— CAN. 

0 Imposed by mistakeA— 

E. e. Hale (1926), 49 Can. Orim. dha. 
268.— CAN. 

u — Touih of prisoner — 

good rharooieM— R. e. BueN8 
1929] 3 W. W» R. 676 ; 63 
. 87.— CAN. 

— Sentence inadequedeA — R- 
[1931] 4 M. P. R. 85.— CAN. 
— IHsoreHon of Court of 
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Criminal AppealA — The Ct. of Criminal 
Appeal, in the exercise of the powers 
rerind in it by Criminal Appeal Act, 
1912, 8. 6 (3), has an unfettered Judicial 
discretion to reriew sentences imposed 
upon convicted persons without the 
necessity of considering whether in 
imposing any sentence under review, 
the tried Judge proceeded upon any 
wrong principle, or upon any mis- 
apprriienslon of the facts. — R. v. 
Gosper (1928), 28 S. R. N. S. W. 
668 ; 46 N. S. W. W, N. 166.— AUS. 

gQ, Conviction for perjury,}^ 

R. e. Zmj Natanson (No. 2) (Sask.), 
[1027] 2 W. W, R. 154 ; 49 Can. Ortm, 
Oas. 80.— CAN. 

■r. MeducHon of sentence — MiUoating 
circwTnsmncss.]— R. v. Briokbon, [1931] 
2 W. VST. R. 710 ; 67 Can. O. 0. 111.— 

CAN. 

PART XIV. SECT. 8, SUB-SECT. J 

6202 J. Prisoner's state of healtbA — 
While a convict's physical state may 
be taken Into consideration in passing 
sentence, yet changes in his health 
thereafter more prcmorlv afford ground 
for an application tor the olemenoy of 
the Crown than for an appeal agidnst 
the sentenoe. — R. e, Zimmerman, 
1926] 2 W. W, R. 882 ; 40 Can. Crim. 

^8 ; 37 R. 0. R. 277.— CAN. 



Voi XI7.— CUminal Iaw. Cues emo—em»* 


my have influenced that eentence.--B. v. 
Bolto^ <1928), 21 Or. App. Hep. 87, 

6209d. Several charges tor same offence.] — B. v. 
Kbjnny (1229), 21 O, App. Rep. 78, io. 0. A. 

6209e. Improper discrimination between co^ 
defendants*] — B. v. Leaf (1931), 22 Or. App. 
Rep. 171, C. 0. A. ^ 

62091. Delay between conviction & appeal.] — 
When there has been an unusually long 
interval between the setting down & the 
hearing of an appeal the ct. may take it into 
consideration for the purpose of sentence. — 
R. V. Ttoner (1932), 23 Or. App. Rep. 175, 
O. O. A. 

6215a. J— R. V. Rbadb (1927), 20 Or. 

App. Rep. 60, 0. 0. A. 

6215b* .] — R. V. Mabtin (1928), 20 Or, 

App. Rep. 187, 0. 0. A. 

6215c. — * .] — Increase of sentence to penal 

servitude in a grave case of uttering a letter 
demanding money with menaces. — B. r. 
Harris (1937), 26 Or. App. Rep. 22, O. O. A. 

6219a. .] — R, V. Lloyd (1927), 20 Or. 

App, Rep. 139, 0. O. A. 

6222a. Full offence — To attempt — ^Incest.] — R. v. 
Kilbride (1931), 23 Or. App. Rep. 12, 0. O. A. 

6228a. Attempted larceny — To attempt to obtain 
by false pretences.] — On an indictment for 
attempted larceny the ct. has no power to 
substitute a conviction for an attempt to 
obtain by false pretences. — R. v. Gallagher 
(OTHERWISE Hemingway) (1929), 21 Or. App. 
Rep. 172, 0. 0. A. 

6280a. Housebreaking — To receiving stolen pro- 
perty.] — (1) Evidence improperly admitted 
at the trial may be a ground for quashing a 
conviction. 


(2) On an Indictanent charging house- 
breaking, & knowingly receiving stolmi 
property, if the latter count was not effeoHve, 
the ct., when quashing the conviction in the 
former, will not substitute a verdict for 
receiving, as applt. was not, in fact, called 
upon to explain his possession. — B. v. 
Richards (1924), 18 Or; App. Rep. 144, 
C. C. A. 

6230b. Breaking, entering & stealing — To breaking 
& entering with intent to steal.]— WTien on 
an indictment for breaking & larceny there 
is no evidence of the latter, the jury must be 
directed so to find. — R. v. Cross (1931), 22 
Or. App. Rep. 192, 0. 0. A. 

6234a. ^ Exclusion of women from Jury.] 

— The discretion which a judge at a trial has 
of excluding women from a jury must be 
exercised judicially, & unless it is shown that 
it has not been so exercised the ct, will not 
order a venire de novo. — R. v. Vaquieb (1924), 
18 Or. App. Rep. 112, C. C. A. 

6234b. Denial of right of challenge.] — 

If deft, is wrongfully denied his right to 
challenge, the ct. will award a venire de novo. 
— R. V. Williams (1925), 19 Or. App. Rep. 
67, 0. O. A. 

6237a. .] — R. v.^loyd, No. 2567a, ante. 

6237b. .] — Venire de novo awarded in 

the case of a deft, whose plea of guilty had 
possibly been misunderstood. — R. v. Hussey 
(1924), 18 Or. App. Rep. 121, 0. 0. A. 

Annotation: — ^FoUd. R. v, Hancock (1931), 145 L. T. 168. 

6237c. .] — R. V. Hancock, No, S287a, 

ante. 

6288a. Trial of two indictments at same time*] 

— R. V. Wilde, No. 2365c, ante, 

6249a. Procedure.] — R. v. Knighton 

(1927), 20 Or. App. Rep. 45, 0. 0. A. 


PART XIV. SECT. 9. 

i. Carnal knowledge — To in- 
decent assault .] — H. v. Gironb (1926), 
34 B. C. R. 654.— CAN. 

6225 i. Obtaining by false pretences — 
To attempting to obtain.} — Where a 
party has been oonvloted of obtaining 
goods by false pretences. So on the 
indiotment the jury could have found 
him guilty of some other offence, e.g. 
attempting to obtain. Sc it clearly 
appears by the jttry*s finding that they 
must have been satisfied of foots which 
proved him guilty of attempting; — 
Held : a ct. of appeal, instead of allow- 
ing or dismissing the appeal, may sub- 
stitute a verdict of guilty of attempting 
to obtain, — R. v. McManus, [1924] 3 
D. L. R. 297 ; 42 Can. Orlm. Oas, 248 ; 
51 N. B. R. 256.— CAN. 

■a. Breaking <£* entering dwelling- 
house by doiy — To stealing in dwMing- 
Aowsc.>f-R. V. Sam OmN, [1926] 2 
D. L. R. 287 ; 46 Can. Orlm. cka. 291 ; 
36 B. C. B. 397.— CAN* 

•to. SmuggHnO'-^^Not to attempHna to 
smuggle — Latter offence only triable 
summarily.} — R. v. Jomm (N. S.), 
[1926] 3 D. L. R. 659 ; 46 Can. Orim. 
Oas. 8.— CAN. 

• 0 . Wounding uHih intent to do bodily 
harm — To common <mavU.} — R. v. 
Lax Foon, [19281 1 W. W. R, 747 ; 
49Can. Orlm. Oas. 283 ; 89 B. 0. R. 
298.— CAN, 

PART XIV, SECT. IC. 

j. jTresh evidence avait- 

wt given at v. MoDoN^mn 

1.) (1927), 49 Can. Crim. Oas. 861— 


aa li. Raising doubt 

08 to correctness of eerdief.}— R. v. 
Haskins (Ont.), [19291 1 D. L. R. 282 ; 
50 Oan. Orim. Oas. 412.— CAN. 

oe i. Insanity — Plea not raised 

at trial .} — R, v. Sloan% [19301 4 
D. L. R. 129 ; 53 Can. d 0. 342.— 
CAN. 

©e ii. No objection by counsel at 

trial.} — new tri^ may be ordered 
although no objection to the judge’s 
charge was taken counsel at rhe 
trial. — ‘R. r. MaoTkmpl (Frank), 
[19351 3 D. L, R. 442 ; 64 Can. 0. 0. 
18.— CAN. ^ 

■f. Misleading statements in 

summing up.} — Held : as there was a 
probability that some statements iu 
the summing up bad misled the juiv, 
a miscarriage of justice had ocourred ; 
& a new trial was ordered. — R. r. 
WmiJAMS, R. V. McLaughlin, [1928) 
St, R. Qd. 138 ; 22 Q. J. P. 63.— AUS. 

ag. - — - FaUvre to charge jury as to 
need for corroboration .} — R. v. Goon- 
sxiijut.v.vT B.), [1928j 2 D. L. R. 698 ; 
49 Oan. Orlm. Oas. 268.— CAN. 


ab. — — Admission of deposiiions.}-— 
A new trial may be directed under 
OrimlnaJ Code, s. 1014 (3) (5), on the 
ground that It was not proved that 
certain of the conditions precedent 
prescribed by a. 999 for the admission 
of depositions had been fulfilled. Sc one, 
at least, of the depositions might have 
turned the scale of the Jury’s verdict 
► the accused. — R. v, Morkllbs, 

. 1 W. W, R. 68 ; 49 Can. Orim. 
6 ; 89 B. 0. B. 140.— CAN. 
i a|, sUxtement by prisoner^ 

Admission of erroneous translation.} 
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A written exculpatory statement made 
by the accused in a foreign language 
while he was in custody & handed by 
him to the constable in whose custody 
he was, was received as evidence & 
was given to the jiuy Sc referred to by 
the judge in his charge. On appeal 
from the conviction it was shown that 
the translation admitted at the trial 
was erroneous in certain respects 
alleged to be prejudicial to the accused ; 
— Held : since in so far as the trans- 
lation was Incorrect it undoubtedly 
gave rise to an inference prejudicial 
to the aooused it had resulted in a 
mlacarriage of jiistioe, Sc, therefore, a 
new trial m\ist be directed. — It. v. 
FrKDEIUCK, [1931] 3 W. W, H. 747 ; 
44 B. 0. R. 647 ; 67 O. 0. 0. 340.— 
CAN. 


Bk. IhUy of court on trial de novo— 
'o give weight to fiiidings of court 
eTow.J— R. V. Aulenbaoh, [1030] 1 
). L. R. 866 ; 52 Oan. C. 0. 374 ; 1 
L P. R. 129.— CAN. 

Bb. Difference between trial d' trM 
enoro.] — R. v. RrcK, [1930] 3 1). L. R. 
11 ; 63 Oan. 0. 0. 322.— CAN. 

sd. Majority in favour of new trial— 
n different grounds — Effect.] — The fact 
vit two of the majority (three) 
b. who hold that there shouJd ^ a 
ow trial gave different gron nds for their 
mclusion that there had been a mla- 
irriage of justice did not prevent the 
ISC being one within sect. 1014 (c) of 
10 Criminal Code. The new trial was. 
lerofore, properly ordered, — R. 9, 
BOHOW (No. 2). [19361 2 W. W. U. 
17 ; 2 D. L. R. 766 : 63 Oan, 0. O. 
)i ; 49 B. 0. R. 393 ; 5 F, L. J. 
Ian.) 67.— CAN. 



Cases 6248b— 6484a. English and Emfibe Digest Supplement. 


6249b. Fresh evidence.] — K. v. Frat- 

80N (1930), 22 Or. App. Bep. 29, O..C, A. 

6257. For “ B. v. Beattohamp, No. 6027, ante,” 
read : — 

In the event of a discrepancy between the 
judge’s notes & those of the shorthand re- 
por&r, the former wUl ^nerally be preferred. 
— B. V. Beauchamp (1909), 2 Or. App. Bep. 
40, C. p. A. 

6261a. Plea In one court & trial In 

another.] — Where a prisoner’s plea is taken 
in one ct., & the trial takes place in another 
ct., the transcript of the shorthand note 
ought to cover the whole of the proceedings 
from beginning to end.^ — B. v, Strickson 
(1936), 25 Or. App. Bep. 206, C. 0. A. 

6261b. Written police report.] — ^When at any 

trial a written police report of the prisoner’s 
record is handed to the presiding judge by 
a police witness, a copy of the report ought 
to be handed to the shorthand writer for 
incorporation in ’the shorthand note of the 
case. — B. v, Miniohan (1935), 25 Or. App. 
Bep. 108, C. C. A. 

6263. Add. Annotation: — Refd. B. v. Harris, 
[1927] 2 K. B. 687. 

6271. Before this case insert “ See^ also. Crown 
Practice, No. 797a.” 

Add. Annotations: — Folld. R. v. Maidstone 
Prison, Bx p, Maguire (1925), 133 L. T. 
710. Refd. Re Carroll (1930), 100 L. J. K. B. 
62. 

6273. Add. Annotation : — Refd. Be Carroll, [1931] 
1 K. B. 104. 

6279. Citations .-—Delete [1892] 1 Q. B. 104. 

6284. Add. Annotation : — Refd. R. v. Maidstone 
Prison, Bx p. Maguire (1925). 133 L, T. 710. 

6293a. Order to repair highway — Highway Act, 
1862 (c. 61), s. 18.] — Held: not a judgment 
in a “ criminal cause or matter.” — Lough- 


Part XV. — Appeal to House 
Committee of the 

6301. Add. Annotations: — As to (1) Apld. R. v. 
Berg, Britt, Carr6 & Lummies (1927), 20 
Cr. App. Rep. 38. Dlstd. R. v. Ohesshire, 
Lucas & Bottom (1927), 20 Cr. App. Rep. 47. 


J60BOUOH Highway Board v. Ourzon (1886), 
17 Q. B. D. 344 ; 66 L. J. M. O. 122 ; 66 
L. T. 60 ; 60 J. P. 788 ; 34 W. R. 621 ; 
2 T. L. B. 678, 0. A. 

Aniuytaiiona : — Bold. R. v. Poole C3o^n. (1887), 19 Q. B. D. 
602 ; Payne v. Wright (1892), 61 L. J. M. C. 114. 

6298a. Invalidity of bye-law.] — Applt. was 

charged with frequenting a street for the 
purpose of betting contrary to a bye-law of 
a borough, but the charge was dismissed on 
the groimd that the bye-law was ultra vires 
& unreasonable. On a case stated, the High 
Ct. held that the bye-law was valid : — Held : 
this being a ” criminal cause or matter,’* 
there was no appeal except for error of law 
apparent on the record, &, even if the 
bye-law were, on the face of it, invalid, that 
would not be an error of law apparent 
on the record. — Burnett v. Berry (1896), 
60 J. P. 660 ; 12 T. L. B. 464 ; 40 Sol. Jo. 
564, C. A. 

Annotations : — Apld. McVlttle v. Bolton JJ., [1924] W. N. 
149. Reid. Godwin v. Walker (1896), 12 T. L. R. 367 ; 
Teale v. Harris (1896), 60 J. P. 744 ; Jones v. Walters. 
(1898), 78 L. T. 167 : Kitson v. Ashe, [1899] 1 Q. B. 425 ; 
White V. Morley, [18991 2 Q. B. 34 ; Thomas v. Sutters, 
[1900] 1 Ch. 10 ; Sutton Harbour Improvement Co. «, 
Foster (1920), 123 L. T. 649 ; Everton v. Walker (1927), 
137 L, T. 694. 

6298b. ‘‘Error of law apparent on record.*’] — 

Burnett v. Berry, No. 0298a, ante. 

62980. .] — The effect of Jud. Act, 1873 (c. 66), 

s. 47, & Criminal Appeal Act. 1907 (c. 23), 
8. 20, is that there is no right of appeal to the 
Ct. of Appeal in a criminal cause o matter, 
even where the error is apparent on the record. 
— McVittie V. Bolton JJ., [1924] W. N. 
149, C. A. 

After this case add the following new 
section : — 

Sect. 15.— APPEALS. 

To House of Lords.] — See Part XV. 


of Lords and Judicial 
Privy Council. 

Gonsd. B. V. Tidmarsh (1931), 23 Cr. App. 
Bep. 79. Generally y Refd. Statham v. Stat- 
ham, [1929] P. 131. 


Part XVI.— Costs, Compensation, Rewards and Restitution. 


6408. Add. Annotation: — Refd. R. v. Ely JJ., 
Bx p. Mann (1928), 93 J. P. 45. 

6434a. Case not sent for trial.] — ^Whcn 

justices are sitting as examining justices to 
inquire whether a person charged with an 
indictable offence ought to be committed for 


trial, a refusal by the justices to commit is 
a ” dismissal ” within Costs in Criminal Cases 
Act, 1908 (c. 16), s. 6 (3), entitling deft, to 
apply for costs. The use of the word ” dis- 
miss ” in that sect, is inappropriate, for 
justices have no power to “dismiss” an 
indictable charge not dealt with summarily, 


PART XIV. SECT. 16. 

sd. To Supreme Court — Condition 
precedent’-^erti/iccUe — By what court 
(wonted.] — The ot. to grant a oertifloato 


that a dooiaion of the Ot. of Crimina] 
Appeal involves a point of law of 
ezooptional puWio importance, & that 
it is desirable in the public interest 
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that an appeal should be taken, it* 
the Ct. of Criminal Anpeal, & not the 
Supreme CJt. — A.-G. v. Hubbat (No. 2), 
[19261 I. R. 800.— IR. 



VoL ZV.—Criminal Law. Oases 6434a — 678Sa. 


suchi as is given by Summary Jurisdiction 
Act, 1879 (c. 49), s. 27 (4), in the case of a 
charge of an indictable offence which is dealt 
with summarily. — R. v, Essex, JJ., Ex p, 
OHxnaoHiLn (1933), 148 L. T. 498 ; 97 J. P. 
124 ; 49 T. L. K. 283 ; 31 L. G. R. 178 ; 
29 Cox, 0. 0. 602. D. 0. 

6434b. Practice.] — ^Practice Note (1936), 26 Cr. 
App. Rep. 13, C. C. A. 

Costs ol poor prisoners.] — See Poor Prisoners* 
Defence Act, 1930 (c. 32), s. 3. 


6446a. — Appeal from order—To Court of 

Criminal Appeal.] — R. v, Jones, No. 5564a, 
ante, 

6496a. S, P. R. v. D’Eyncourt (1888), 21 Q. B. D. 
109 ; 67 L. J. M. O. 64 ; 52 J. P. 628 ; 37 
W. R. 69 ; 4 T. L. R. 455, D. C. 

Annoiaiwna .-—Reid. InkplD v. Roll (1922), 126 L. T. 517 ; 
Conn V . Turubiill (1925), 89 J. P. Jo. 300. 

6505. Add. Annotation : — Refd. Laker. Simmons, 
[1926] 2 K. B. 51. 


Part XVII. — Offences against the Sovereign. 


6722. For “ (1628) ’* read “ (1641).” 
6728. For “ (1628) ” read “ (1639).” 
6726. For “ (1628) ” read “ (1443).” 


6727. For “ (1628) ” read “ (1494).” 
6732. For “ (1628) ” read “ (1463).” 
6783. For “ (1628) ” read “ (1462).” 


Part XVIII. — Offences against Public Tranquillity 


6735a. Effecting public mischief — False allegation 
ol robbery.] — Conduct causing or tending to 
cause public mischief constitutes a mis- 
demeanour at common law. 

Where a person makes a false statement 
to the effect that he has been robbed by a 
man of a given description, thereby leading 
officers of the police to waste their time & 


exposing individuals of that description to 
suspicion, he commits the misdemeanour of 
causing a public mischief. — R. v. Manley, 
[1933] 1 K. B. 529 , 102 L. J. K. B. 323 ; 
148 L. T. 335 ; 97 J. P. 6 ; 49 T. L. R. 130 ; 
77 Sol. Jo. 65 ; 31 L. G. R. 81 ; 24 Cr. App. 
Rep. 25 ; 29 Cox, C. C. 574, C. C. A. 


PART XVI. SECT. 1, SUB-SECT. 3. 

6441 i. Costs of defendant on aoqnUial 
— Libel .] — In Criminal Code, e. 1045, 
the word “ information means 
“ criminal information,” & a dismissal 
by the magistrate of a charge laid in 
the usual way by information & com- 
plaint is not a ” judgment for deft.” — 
BUOZKO V. Ohobotar (B. C.), [1926] 
1 D. L. R. 1024 ; [1926] 1 W, W. R. 
379 J 46 Can. Grim. Cas. 216.— CAN. 


6441 il. .] — The dlschfitrge 

ot the aoousod on a nolle prosemd on a 
chaise for criminal libel constitutes a 
” judgment for deft.” within sect. 1045 
of Criminal Code ; & thereupon en- 
titles the accused ” to recover from 
the prosecutor the costs incurred by 
him by reason of such indictment or 
information. . . . The costs of a former 
abortive trial in the orimlnal prosecu- 
tion on which the jury disagreed are 
legal & proper costs which may be 
allowed under said soot., & the ct. in 
the criminal case has jurisdiction to 
order them to be paid by the private 
prosecutor. The costs properly 
ordered by the orimlnal ot. to be paid 
under sect. 1045 may be taxed pur- 
suant to said order Sc then made the 
subject of a civil action by the accused 
or by his assignee. — Yoima v. Uchi- 
TAAU. [1934] 1 W. W. R. 401: 61 
C. C. C. 313 ; 48 B. C. R. 55.— CAN. 

sg. Order for payment of costa of 
proaecnUion-^Speedy trial in county 
court.]— R. V . ThoeM, [193313 W. W. K. 
637 5 62 O. 0. 0. 276.— CAN. 


PART XVI. SECT. 2. 

kL -*.] — R.t?. Jaokow, 

[1934] 1 W. W. R, 340 ; 62^ O. C. O. 
277; 42 Man. L. R. 121.— CAN. 


PART XVI. SECT. 3, SUB-SECT. 3.— A. 

sk. Offence tried on summary con- 
vicfion.}— Sects. 795, 817. & 1050 of 
the Criminal Code dealing with the 
restitution of stolen property do not 
apply to an offence tried on summary 
conviction under Part XV. of the Code. 
— R. ex rel. Arnold v. Westerland 
(A lta.), [1929] 3 W. W. R. 408 ; 62 
Con. Grim. Cas. 127.— CAN. 

PART XVII. SECT. 1, SUB-SECT. 1. 

6516 i. Breach of allegiance to the 
Crown — Status of State possessing 
internal sovereignty .] — The crime of 
liigh treason can be committed against 
a State which possesses Internal 
sovereignty, even though its external 
powers may bo limited in certain 
respects. The Govt, of the Union of 
South Africa, as mandatory of South- 
West Africa, possesses sufficient internal 
sovereignty to warrant a charge of 
high treason against an inhabitant of 
the mandated territory who takes up 
arms with hostile intent against the 
Govt, of that territory. — R. v. Chris- 
tian, [1924] App. D, 101.— S. AF. 

PART XVII. SECT. 1, SUB-SECT* 8.— 
E. («). 

sb. Conspiracy to establish inde- 
pendence of India .] — Any conspiracy 
tp establish the complete Independence 
of India, as distinct from obtaining 
for it the status of a self-governing 
Dominion within the British Empire, 
would be tantamount to conspiring to 
deprive His Majesty of the sovereignty 
of British India. The same result 
would follow if there was a conspiracy 
to establish a perfectly domocratlo or 
republican form of government in 
India outside the British Empire. — 
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Emperor v. Jhabwala (1933). I. L* R, 
55 All. 1040 — IND. 

PART XVII. SECT. 1, SUB-SECT. 4. 

8 i. .1— The crime of treason is 

constituted by the perpetration of 
armed attacks upon the State or Govt, 
with hostile intent. The existence or 
otherwise of such hostile intent is to 
be gathered from all the olroumstanccs 
of the case. Where accused committed 
acts of hostility towards the State by 
taking up arras with the express inten- 
tion of coercing the Govt. Sc enforcing 
the will of himself Sc those acting with 
him upon the Govt. : — Held : accused 
had been properly convicted of treason. 
— R. V . ERABanjs, [1923] App. D. 73. — 
S. AF. 

ail. — — . ] — When a multitude arises 
& assembles to attain by force & 
violence any object of a general public 
nature, it amounts to levying war 
against the King. A deliberate <S: 
organised attack upon the' Crown 
forces would amoimt to a waging of 
war if the object of the instirgonts was 
by armed force & violence to overcome 
the servants of the Crown Sc thereby 
prevent the general collection ot the 
capitation tax.-~Ar'^NG Rla r. KrNC4 
Emperor (1931), 1. L. It. 9 Ran. 404. 
—IND. 

PART XVIII. SECT. 1. 

6735a i. Kfffctino public mischief-— 
False alleantioii of motor accident .] — 
The making of a ffilso representation 
to the police that a motor accident 
had fiocum'd. with the object of causing 
iuvfstigation to bo made, constitutes a 
crime, oven though the roprosentatio. i 
does not Inoludo a charge against any 
individual. — K err v. Hill, [1936] 
S. O. (J.) 71.-HSOOT. 



Oases 6816— 7086a. Bnolish and Empies! Digest Supplbbcent. 


6816. After this case add : — 

Unlawful possesslon.;{~^se Firearms & Imi- 
tation Firearms (Oriminal Use) Act, 1933 
(c. 60). 

6839a* Divers persons assembled in 

a room, entrance money being paid, to witness 
a fight between two persons. The com- 
batants fought in a ring with gloves, each 
being attended by a second, who acted in 
the same way as a second at prize fights. 
The combatants fought for about forty 
minutes with great ferocity, & severely 
punished each other. The police interfered 
arrested defts., who were among the 
spectators. Upon the trial of an indictment 
against them for unlawfully assembling 
together for the purpose of a prize fight, the 
Chairman directed the ju^ that, if it was 
a mere exhibition of skill in sparring, it was 
not illegal ; but, if the parties met intending 
to fight till one gave in from exhaustion or 
injury received, it was a breach of the law 
a prize fight, whether the combatants 
fought in gloves or not, & left it to the jury 


to say whether it was a prize fight or not : — 
Held: the jury were properly directed. — 
R. V . ObtOn (1878), 39 L. T. 293 ; 43 J. P. 
72 ; 14 Cox, O. O. 226, O* 0. R* 

An/noicdion /—Bold. E. V. Ooney (1882), 8 Q. B. B. 5Si. 
6854. Add. Armotaiian : — Consdi. Duncan v, Jones, 
[1936] 1 K. B. 218. 

6870. Add, AnnotaMon : — Oonsd. B. t’. Donovan 
(1934), 50 T. L. R. 666. 

6887. Add, Annoiaiitm: — Hefd. Motor Union 
Xnsce. V, Boggan (1023), 180 L. T. 588. 

6890. Add. Annotation :■ — ^Held. Jarvis v. Surrey 
County Council, [1926] 1 K. B. 664. 

6916. In line eight of headnote, delete ** are.’* 
6931. Add, Annotation : — Hefd. Glamorgan County 
Council V , Glasbrook, [1924] 1 Kl. B. 879. 
7026. Add, Annotation : — Refd. Anchor Trust Co. 
V. Bell, [1926] Ch. 806. 

7033a. -J— Anon, (1701), 12 Mod. Rep. 496 ; 

88 B. R. 1472. 

7096a. Unauthorised service.] — The 

words “ divine service ” in the earlier part 


PART XVIIL SECT. 2, SUB-SECT. 3. 

—A. 

6760 ili. .1 — Advocating 

expressly any form of rebellion is not 
a necessary element in an ofPenoe under 
Indian Penal Code, a. 124 a. It is 
aulte possible by the abuiie of Govt, 
officials to make an endeavour to bring 
into hatred or contempt the Govt, 
established by law in British India. — 
Empehob V. Satta Ranjan Baehhi 
( 1929). I. L. R. 66 Oalo. 1086.-~IND. 

6750 iv. R, V, Evans, 

[1934] 2 W. W. R. 326 ; 62 C. C. C. 29 ; 
48 B. C. R. 223.— CAN. 

I, — Where a book. 

which professes to be a history of the 
East India Co., is in no sense merely 
a history of the times with which it 
deals, but teems with propaganda 
directed against British nile, & the 
intention & general trend of the book 
Is to bring into contempt & hatred the 
present Govt., the book is rightly 
presoribod under sect. 99a of the 
Criminal Procedure Code. — E mperor 
e. Saigal (1930), I. L. R. 62 AU. 775.— 
IND. 


PART XVIIL SECT. 7. 

6821 ii. Meaning of** prize- 

r l.”]— R V, Pblkey (1913). 24 
L. R. 804 ; 4 W. W. R. 3056 ; 11 
D. Ii. R. 701 ; 6 Alta. L. R. 103.— 
CAN. 

0821 iii. IUstawrard,'\ — A 

restaurant is not a public place within 
Criminal Code, s. 238 (/), since the 
public has no rights, as such, to 
resort there ; &, therefore, the causing 
of a disturbance therein by one of the 
methods referred to in s. 238 ( / ), does 
not render the disturber subject to 
conviction thereunder, — R. v. Benson, 
J S' W. W. R. 606 ; 60 Con. Orim. 
, 426.— OAK. 


PARt XVIIL SECT, BUB-SEOT. 1. 

6841 il. Vnemploued rushing 

(own B. w. Beattie, C1931) l 

W, W. R. 764 ; 66 Con. C. CJ, 380 ; 39 
Man. Jj, R. 394.— CAN. 


6841 iii. .) — Deft, led a parade 

of unemployed men throi^h the 
streets of a dty, the purpose being to 
demonstrate the extent of unemploy- 
ment & to excite public sympathy. 
The chief constable forbade deft, to 
lead the parade throum a certain 
restricted area in the oity, but deft, 
refused to obey & was arrested by the 
police ; he then instructed his f oUoweam 
to enter the restrieted area in defi(Miee 
of the pbllce, 6c they, pushing the 
police aside, odiried the parade tturough 


the restricted area. No physical 
violence doing bodily barm resulted, 
apparently because the police roaUsed- 
the wisdom of yielding to a crowd of 
men who were unarmed & apparently 
harmless : — Held : deft, was a member 
of an assembly lawful in its inception, 
but unlawful in its execution, beoaTise 
it was determined to meet force by 
force & to resist the officers of the law. 
— R. V. Patterson, 11931) 3 D. L. R. 
267 ; 66 O. L. R. 461 ; 66 Can. C. C. 
2jg -CAN. 

6841 iv. R. V, Pavletioh 

(1932), 68 O. a O. 286.— CAN. 

«n. Meeting to maintain right bond 
tide bMieved to be possessed .] — Where 
five or more persons assemble for 
mfidntainlng by force, or show of force, 
a right which they bond fide believe 
they poBsesB, & not for enforcing by 
such force, or show of force, a right or 
supposed right of theirs, they do not 
constitute an unlawful assembly punish- 
able under India Penal Code, s. 143. — 
Re Vebrabadra Pillai (1927), I. L. R. 
51 Mad. 91.— IND. 


•o. Circumstances to he considered .] — 
To constitute an ‘‘ unlawful assembly *' 
within sect. 87 of CMminal Code there 
need he no intention on the part of any 
member of the aesombiy to commit an 
offence, but it is the manner in which 
the assembly conducts itself that 
brings it within the purview of the 
scot. All the circumstances, including 
the conditions of the time, must be 
considered in determining whether a 
particular assembly was in the begin- 
ning or had become an unlawful one. 
The common purpose of the members 
& the likelihood of a disturbance 
resulting from the assembly are matters 
which are ordinarily not determined 
by direct evidence but by Inference 
from the conduct of the meeting & 
all the olronmstanoes sniroundlng it. 
Therefore, the reception of evidence 
that on the day before the assembly 
in question a oirouiar, urging the un- 
emmoyed to refuse to accept relief 
work & to “ strike,'* was distributed 
in the city was held not to afford a 
vcdld ground of appeal from a oon- 
vlotlon on a oharge of being a member 
of an unlawful assembly although no 
oonneotion of the accused with the 
ohroular was shown. — R. v, Jones 6c 
SHEININ, B. V. THBRNEe, B. V. FaHBT 
& Dworkin, R. V. Oampbeix, [1931] 
3 W. W. B. he ; 57 Oan. O. O. 81, 90, 
92 ; 36 Alta. X. B. 97.— CAN. 

sq. Membership of Communisi party.] 
— E 4. BtTOE. (19821 3 D. X, R 97; 
67 a. 0. O. S9(J.— CAS. 
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PART XVIIL SECT. 8. SUB-SECT. 2. 

•r. Whether justices may disperse .] — 
A justice of peace has no authority to 
disperse a meeting not shown to be 
unlawful because he reasonably be- 
lieves it to be held with an unlawful 
Intent. — O'Kelly v. Harvey (1883), 
16 Oox, O. O. 436,— IR. 


PART XVIIL SECT. 8, SUB -SECT. 8. 

g j, ,] — No person can be con- 
victed of membership of an unlawful 
assembly unless he was present, nor of 
oounsoHing others to become members 
unless they do in fact do so. — R- v. 
Stewart, [1934] 3 D. L. R, 01 ; 1 
W. W. R. 423 ; 61 0. O. O. 217.— CAN. 


PART XVIIL SECT. 9. SUB-SECT. 7. 

Bt* Whether municipal corporation 
liable .] — Globe 6c Rutoers Fire 
Insitranob Oo. V. Glaob Bay Corpn. 
(N. S.), [1927] 1 D. L. B. 80.— OAN. 


PART XVIIL SECT. 10, SUB-SECT, 

1.— A. 

p i. .] — A forcible entry made 

with intent to repossess chattels upon 
certain lands & not made for the pur- 
pose of taklnjg: or attempting to take 
possession of the lands is not a forcible 
entry within Statute of Forcible Entry 
1381, 6 Rich. II., Stat. 1., c. 7. An 
indictment in respect of a charge of 
forcibly entering upon lands is defective 
in charging a common law offence if 
he does not allege a breach of the 
peace: & it is defective in charging 
an offence under the Statute of 
Forcible Entry, 1381, If it does not 
allege an entry with the strong hand. — 
R. 1 ?. Waugh (1935), 62 N. sTw. W. N. 
20,— AUS. 


PART XVIIL SECT. 10, SUB-SKOT. 1. 

— 0 . 

sv. Vacant promises. 1— The gist of 
the offence of forcible entry under 
sect. 102 of Ckiminal Ck>de is the forcible 
depriving of another parson of actual Sc 
poaoeable possession in a manner likely 
to cause a breach of the peace or 
reasonable apprehension thereof. An 
entry by the creaking of the look of 
vacant premises is not one likely to 
cause a oreaoh of the peace 6c, there- 
fore, not within sect. 102. ** Forcible 

entry " as defined In the dedsions 
under -the English statutee is dis- 
tinguishable from ** forcible entry ** as 
de&ed by sect. 102.— R. v, CWXSDI, 
[19311 1 W. W. R. 4$0 ; 65 Cm. C, C, 
114.— CAN. 



Vd. XV.— Criminal Law. Cases 7095a— 7804a. 


of Ecclesiastical Ootirts Jurisdiction Act, 1000 
(c* 32), s. 2, are used in their widest sense ; 
& the words “ any divine service, rite, or office 
in any cathedral, church, or chapel in the 
latter part of the sect, are used to cover all the 
services in the Church of England in these 
places, including the celebration of the 
sacraments, & the special mention im- 
mediately preceding these latter words of 

any sacrament refers to the celebration 
of any sacrament outside a cathedral, church, 
or chapel. 

A parish church, at the time of the service 
hereinafter mentioned, contained a sanctus 
bell, a figure of the Madonna & Child, & a 
blue votive lamp, all of which had been directed 
to be removed by an order of the Consistory 
Ct. On a certain Sunday, in the absence 
through illness of the incumbent of the church, 
a clergyman in holy orders, being a canon, 
ministered or celebrated a service in the 
church in the course of which he performed 
the ceremony of the Asperges with the use 
of lighted candles although it was not pre- 
scribed or ordered by the Book of Common 
Prayer ; celebrated the holy communion 
service omitting therefrom the ten com- 
mandments & the lengthy exhortation ; wore 
during the sermon or some parts of it an 
amice, an alb, a maniple, a stole, a cope, & a 
biretta ; & elevated the elements from the 


^tar after consecration. During the service 
incense was used ceremonially, the sanctus 
bell was rung before, during, & at the end of 
the consecration prayer, & during that prayer 
one of the church bells was rung. It did 
not appear that any order had been made by 
lawful authority for the use of the service 
in question in so far as it differed from the 
form of service prescribed by the Book of 
Common Prayer, or for the use of any form 
of service other than that there prescribed, 
but it was stated that the service in question 
had the sanction of the bishop of the diocese ; 
^JSeld : (1) the service in question, assuming 
it to be legally valid, was not a sacrament 
only, but a “ divine service ” within Ecclesi- 
astical Cts. Jurisdiction Act, 1860 (c. 32), 
8. 2 ; (2) although the above-mentioned 

articles, acts & omissions were departures 
from the laws of the Church of England, yet 
such departures did not prevent the service 
from being a “ divine service ** within that 
sect. ; &, consequently, persons who dis- 

turbed the clergymen while conducting the 
service disturbed a clergyman ministering or 
celebrating divine service within the sect^. & 
were liable to conviction for an offence there- 
under. — Matthews v. King, [1934] 1 K. B. 
606 ; 103 L. J. K. B. 609 ; 160 L. T. 133 ; 
97 J. P. 346 ; 60 T. L. R. 62 ; 31 L. G. R. 
379 ; SO Cox, C. C. 27, D. C. 


Part XIX. — Offences in Respect of Public Offices. 

7153. Add. Annotation : — Refd. R. v. Manley, [1933] 1 K. B. 629. 


Part XX. — Offences relating to 

7270. Add. Annotation : — Retd. Conn v. Turnbull 
(1925), ^9 J, P. Jo. 300. 

7304a. .] — A. brought an action against 

B. & his partners, for the price of wheat, & 
recovered a verdict on the bought & sold 
notes, B, & his partners filed a bill in 
equity against A., which stated, that the 
bought & sold notes did not contain all the 
terms of the contract, as it had been also 


Administration of Justice. 

a^eod by parol between A. & B., that the 
\^eat should be paid for by a draft at 
three months ; & the prayer of the bill was, 
that A. should be restrained from suing out 
execution. A., by his answer, denied the 
statement in the bill ; &> the bill was dis- 
missed : — Held : if the denial by A. was 
wilfully false, it amounted to perjury.^ — B. 
v. Yates (1841), Car. & M. 132 ; 5 Jur. 
636 ; 174 E. R. 441. 


PAHT XIX. SECT. 4. 

•b. JvdidaX officer — Member of 
licencing court.} — Held: an attempt 
to bribe a member ot a licensing ct., 
in order to influence bis vote on an 
application for a licence, was an oflence 
indictable at common law, in respect 
that the functions & procedure of a 
Ueensing ot. were of a judicial oharaoter. 
—■ IiOGUiO V. H.M. ApVOOATB, [1932] 
S. a (J.) 1.--S0OT. 


PART XX. SECT. 1. 

id. Offer to inflnence ^ror — Ho emert 
act^lMTiacv inquiry^] — Held: the mere 
oflor of services to work upon th© 
jurors in a lunacy inauky so as to 
induce them, whatever the Ovidenoe 
might be, to And that X. was of sound 
mind & capable of managing her own 
affairs, not followed by any^aot^ln 
attempted fulflhnent of that ofter, did 
not amount to an Interferenoe, or an 
attempt to interfere, with the adminis* 


tration of justice by tampering with 
the. jury.— M. M, & H, M.. [1933] 
I. H. 299.— IR. 

PART XX. SECT. 2, SUB-SECT. 1. 

7236 i. Nature of the offence .} — 

Perjury is in itself a contempt of ct. — 
R. V. Zizu Natanson, [1927] 3 D. L. R. 
753; [19271 a W. W. R. 166: 48 

Can. Orim. Cas. 227 ; 21 Sask. L. R. 
632.— <JAN. 

PART XX. SECT. 2, SUB-SECT 2. 

7237 V. . 3 — charge of iKirjury 

may be based on an oath consisting 
of an affirmation to tell the truth 
followed by klMslng the Bible, although 
there is no invocation of the D^ity. — 
R. V. Kline, [1937] 2 U. Jj. R. 289.— 
CAN. 

PART XX, SECT. 2, SUB-SECT. 6.— A. 

y Absence of examiner^ 

to fide An exomina- 

76 


tlon for discovery in a county cf. 
action not conducted In the presence of 
the deputy clerk is not an examination 
taken pursuant to County Cts. Act, 
R. S. M., 1913 (c. 44), & perjury does 
not lie against the person examined, 
even though the solrs. agreed that the 
clerk need not remain during the 
examination. , 

The fact that no affidavit wiis ffied 
prior to such examination is not a b«r 
to a prosocntlon for perjury, wh(‘re 
accused vohm tartly egreed 1o submit to 
& atUmded the examination & was 
sworn & exam ined ’ 
fl926J 1 lb h. Ih 57 ; {19203 1 W. K. 
718; 43 Can, Orim. Cos. 118. — CAN. 

r li P. R. Kohkl (Saek.). 
(192f>)* 48 Can. Crlm. Cas. 279 ; 11926J 
a W. W. R. 478.— CAN. 

c 1. InveMigaiim by Canadian 

NaiioTial Pailway — Not a judicial pro- 
ceding — Although a justice on the 
Hoard.}— Boivta v. R. (1929), 64 Can, 
0. O, 290 ; 48 QUe. K. B. 81.— CAN, 



Gases 7416— 7344. English and Empire Digest Supplement, 


7416. Add* Annotaiion : — Held. Conn t?. Turnbull 
(1926), 69 J. P. Jo. 300. 

.] — On the trial of applt. for perjury, 

the only witness who gave direct evidence 
of the falsity of applt.’s statement was her- 
self admittedly a perjured accomplice : — 
Beld : the jury should have received the 
strongest possible warning that her evidence 
was of no value, as it was not possible to 
say that, if that warning had been given, the 
other evidence relied on by the prosecution 


was such that the jury must have convicted, 
the conviction must be quashed. — B. v. 
Atkinson (1934), 24 Or. App. Rep. 123, 
0. C. A, 

7434. Add, AnnoicUion : — Ae to (2) Consd. R. v. 
Southern (1929), 142 L. T. 383. 

7523. Add. Annotation: — Held. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. B. 679, 

7544. Add. Annotation : — Consd. R. v. Manley 
(1932), 97 J. P. 6. 


PART XX. SECT. 2, SUB-SECT. 6. 

m i, .] — In a proseotitlon for 

perjury it Is not necessary to allege or 
to prove that the subject-matter of the 
perjury was material to the issue in 
which the perjury was committed. — 
R. V. Ross (1884), 28 L. C. J, 261.— 
CAN. 


PART XX. SECT. 2, SUB-SECT. 7. 

H i, .] — It. V. Ferrish & 

De Vasse (1926). 58 N. S. R. 370,— 

CAN. 


PART XX. SECT. 2, SUB-SECT. 8.~A. 


I, Wifrt^ss protected by Evi- 

dence Act, 1912 (c. 27 ).J— Evidence 
given at a trial at which the witness is 
granted the protection of Canada 
Evidonoo Act, 1912, is not receivable 
against him on a prosecution for per- 
jury on other occasions, e,g., on an 
inquest & preliminary hearing. — R. v. 
Kroscukovski, [1925] 2 D. L. R. 167 ; 
[1925] 1 W. W, R. 426 ; 43 Can. Grim. 
Cas. 299.— CAN. 


a ii. .] — Accused was convicted 

of perjury in testifying in a civil action 
brought by the Crown against his 
brother for evading the payment of the 
proper duty on goods introduced into 
Canada by accused. The perjury was 
charged in respect of the statement by 
accused that he had Intended such 
goods for the members of his family : — 
Held : the testimony of customs 
officials 08 to statements made by 
accused’s brother to the customs 
appraiser on the strength of which the 
goods had been cleared, should not have 
been admitted. — R. v. Natanson 
(No. 2) (Sosk.), [1927] 4 D. L. R. 1035; 
[1927] 3 W. W. R. 560 ; 49 Can. Orlm. 
Cas. 80.— CAN. 


sy. Circumstantial evidence .] — A con- 
viction for perjury may be foxmded on 
circumstantial evidence alone. — R. v. 
Natanbon, [1927] 3 D. L. R, 308; 
[1927] 2 W. W. R. 127 : 48 Can. Crlm. 
Cas. 158 ; 21 Sask. L. R. 506.— CAN, 


PART XX. SECT. 2. SUB-SECT. 8.— B. 

7380 iv. On a trial for 

perjury with respect to testimony 
taken by a magistrate on a preliminary 
inquiry based on a sworn Information, 
the information itself must bo pro- 
duced to establish that the magistrate 
hod power to hold the inquiry & that 
it was, in consequence, a “ judicial pro- 
ceeding ” under the (jode ; &, in the 
absence of proof that the original 
information had been lost or destroyed 
so as to admit secondary evidence 
thereof, the oral testimony of the 
magistrate or of the official reporter 
on the inquiry as to the nature of the 
proceedings before the magistrate, 
althou^ received without objection. 
Is insufficient to prove that the inquiry 
in which the alleged perjury was com- 
mitted was held In respect to an in- 
dictable offence & jpvae a Judicial 
proceeding."' — R. v. Ohsr]B% U930) 2 
W. W. R. 498 ; 64 Can. O. C. 297 ; 24 
Alta. L. R. 610.— CAN. 

sa. Writ of : the 

evidence that the proceeding wats a 
judicial proceeding was sufficient, 
although the writ of summons therein 
bad not been produced.— R, v. Grm- 


DITTA. [1927] 1 W. W. R. 273 ; 47 
Can. Crlm. Cas, 103 ; 38 B.O. R. 66.— 
CAN. 

sb. Certified copy of record — Prior 
notice not necessary where admission 
by accused that impeached statements 
were niade in judical proceedings .} — 
R. c. Kobold, [1927J 3 W. W. R. 294 ; 
49 Can. (Mm. Cias. 290 ; 37 Man. L. B. 
37.— CAN. 


before the debtor can be held guilty 
under sect. 175 of the OlmJnal Code 
with respect to statements made in 
answers to questions put under Bkpey. 
Rule 109 it must be shown that the 
offioial receiver either personally or by 
delegration ordered said questions to be 
propounded to the debtor. — R. v. 
Davidson, [1933] 2 W. W. R. 285.— 
CAN. 


PART XX. SECT. 2, SUB-SECT. 8.— C. 

7385 iii. .3— Where the 

testimony of an accused on a trial 
before two justices of the peace is 
taken down in writing in the manner 
required by sect. 721 (3) of Criminal 
Code, R. S. C., 1927, & the accused is 
afterwards charged with having com- 
mitted perjury In giving said testi- 
mony, the parol testimony of the 
justices or oi other persons as to the 
accused's alleged false statements is 
not admissible where there is no reason 
given to account for the absence of the 
depositions. — R. v. Chastaicoff, [1930] 
2 W. W. R. 441 ; 4 D. L. R. 74 ; 07 
Can. C. C. 129.— CAN. 

t i. Copy of affidavit.] — Where 

deft, was charged mth making a false 
affidavit in the United States of 
America : — Held : a copy of the false 
affidavit duly authenticated by a 
witness oalled before the judge was 
rightly admitted. — United States v. 
Snyder, [192,5] 1 D. L. R. 200 ; 43 
Can. Grim. Cas. 692 ; 67 N. S. R. 421. 
—CAN. 

PART XX. SECT. 2, SUB-SECT. 8.— D. 

m i. .] — The dictum of English 

common law that the testimony of a 
single witness is not sufficient to sus- 
tain an indictment for perjury is -not 
a safe guide for the Indian ots., which 
ore bound by the statute law enacted 
in sects. 3 & 134 of Evidence Act. — 
Emperor v. Arjitn Singh (1931), 
I. L. R, 53 AU. 598.— IND. 

7416 iii. ‘.j — Although a person 

charged with perjury oannot be con- 
victed upon the evidence of one wit- 
ness, imlesB such witness is oorro- 
horated in some material particular by 
evidence ImpUoating the accused, there 
need not be two witnesses to prove 
every fact necessary to make out the 
offence ; corroboration is required 
merely for the perjured fact as a whole. 
& not of every detail or constituent 
part of It. — R. V. McKenzie, [1930] 2 
W. W. R. 602 ; 64 Can. C. C. 158.— 
CAN. 

PART XX. SECT. 2, SUB-SECT. 11. 

8 d. Evidence — Of faXsUy of state- 
ment — Corrohation unnecessary,] — R. v. 
MoBeth, [1926] 2 D. L. R. 801 : [1926] 
1 W. W. R. 931 ; 46 Cfan. Crlm. Cos. 
367 ; 22 Alta, L. R. 222.— CAN. 

PART XX. SECT. 2, SUB-SECT. 12.— A. 

q 1. In bankruptcy proceedings.] 

— Thereupon " In sect. 176 of 
Criminal Code refers to the statement 
that the accused is required or autho- 
rised by law to make. 

Bkpey. Rule 109 does not. It seems, 
absolve the official receiver from doing 
personally what sect. 128 of Bkpey. 
Act says he shall do. In any event 
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PART XX. SECT. 2, SUB-SECT. IE.— B. 

a i, To obtain permit to purchase 

liquor.] — Sect. 176 of Criminal Code 
does not apply to a statement which 
is neither under oath nor a statutory 
deolaration made “ knowing It to have 
the same force & effect as if made 
under oath.” — R. v. Whttb (B, C.), 
[1929] 3 W. W. R. 729.— CAN. 


PART XX. SECT. 3. SUB-SECT. 12.— C. 

m i. Affidavit required by foreign 

law .] — Whore deft, was charged with 
making in America a false affidavit, 
which affidavit was required by Ameri- 
can law : — Held : notwithstanding 
the affidavit had not been made in a 
judicial proceeding, the crime charged 
constituted perjury imder the law of 
Canada. — United States v. Snyder, 
[1926] 1 D. L. R. 200 ; 43 Can. Grim. 
Cae. 92 ; 67 N. S. R. 421.— CAN. 


PART XX. SECT. 4. 

7496 i. Persuading urttnesa — To in- 
duce complainant to tvithdraw charge.]-— 
The essence of the crime of attempting 
to defeat the course of Justice oonslste 
In the wilful Intent to obstruct the due 
administration of justice, coupled with 
an act calculated to further & done In 
furtherance of that Intent. If these 
elements are present it dtoea not matter 
that what was done was done under a 
mistaken belief that it would have 
the effect Intended. An attempt to 
induce, by threats or other corrupt 
means, a witness to prevail upon com- 
plainant to withdraw a criminal com- 
plaint amounts to an attempt to defeat 
the course of justice, notvrithstanding 
that the attempt was made before a 
criminal charge had been preferred by 
the prosecuting authority. — Hattinoh 
V. R. (1929). 50 N. L. R. 105.— AF. 

se. Liability for fahricating^A Ithough 
no proceeding pending .) — R. v. Seviok 
(1030), 64 Can. O. C. oi— CAN. 




sg. Advice not to prosecute.] — R. v. 
M., [1936] 2 W. W. R. 494, 

R. V. Murdock (1936), 67 Can. G. C. 
142 ; 6 F. L. J. (Can.) 36. — CAN, 
id. Removal of defendant from juris- 
d^ton.]— Appeal by the cTrovm from 
the acquittal of the accused on a charge 
nndor sect, 180 (d) of Criminal Oodo 
of attempting to obstruct, pervert or 
^feat the courso of Justice. Accused’s 
mfe had been charged under the 
Female Minimum Wage Act but failed 
to appear at the adjourned hearing of 
the charge (the adjournment having 
been made before the hearing was 
begun) owing to the fact that accused 
had taken her to the United States 
'* appeal must be dismissed. — 

R^jP. Kadin, [1937] 2 W.,W. R. 345.— 



'7564a* — — On canstables to execute warrant*] — 
OoiJEMA.N"& Case (1019), 2 Roll. Rep. 78 ; 
81 B. R. 671. ^ 

Annotation Miller v, Knox (1838), 4 Bing, N. C. 

574. 

7584a. ,] — On an indictment against the 

stewards, etc., of a benefit society for dis- 
obeying an order of two justices, command- 
ing them to re-admit A. B. to be a member 
of that society, it is no defence, that A. B. 
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was a person, who, by the rules of the 
society, was ineligible to be a member of it, 
^ that was matter of defence before the 
jxistices ; if it be proved that the order 
was served on one of the defts.,^ & that the 
others, when A. B. applied to be re-admitted, 
said, that they would not admit him, did 
not care for the justices’ order ; that is pre- 
sumptive evidence of a service of the order 
upon them. — R. v. Gilkes (1827), 3 C. & P. 52. 


Part XXI. — Offences relating to Arrest, the Prosecution and 
Punishment of Criminals, and the Execution of Civil 
Process. 


7641. Add, Annotation : — Consd. Hardie & Lane 
V, Chilton, [1928] 2 K. B. 306. 

7657a,. .] — Smith v. Stevens (1929), 45 

T. L. R. 429. 

7662. Add, Annotation : — Refd. Dimcan v, .Tones, 
[1936J 1 K, B. 218. 

7663a. .] — Applt. was about to address a 

number of people in a street when a jxolice 
officer, who reasonably apprehended that 
a breach of the peace would occur if the 
meeting were held, forbade her to do so. 
Applt. persisted in tiding to hold the meeting 
obstnictod the police officer in his attempts 
to prevent her doing so. Neither applt. nor 
any of the persons i)rcsent at the meeting 
(jornmitted, incited, or provoked a breach of 
the peace : — Held : as it is the duty of a 
police officer to prevent breaches of the 
peace which he reasonably apprehends, 
applt. was guilty of wilfully obstioicting the 
officer w hen in the execution of his duty. — 
Duncan v. Totes, [1936] 1 K. B. 218 ; 105 
L. J. K. B. 71 ; 154 L. T. 110 ; 99 T. P. 399 ; 
52 T. L. R. 26 ; 79 Sol. Jo. 903 ; 33 L. G. R. 
491 : 30 Cox, C. C. 279, D. 0. 


7663b. .] — Resp,, a police officer, believing 

that an offence had been committed by the 
servants of applt. in causing an obstruction 
in the highway with a motor lorry, followed 
i-he lorry into applt. ’s garage to make inquiries 
as to the person responsible for the supposed 
obstruction. Resp. did not obtain applt.’s 
permission to enter the garage, nor had he a 
w^arrant authorising him to enter it. Applt. 
directed resp. to leave the premises, but 
resp. claimed to be entitled to remain on 
them So applt. assaulted him : — lletd : even 
if resp. had a right to enter the garage to 
make inquiries, ho became a trespasser after 
applt. had told him to leave the premises, 
& he was not therefore acting thenceforward 
in the execution of his duty, with the result 
that applt. could not be convicted of assaulting 
or obstructing him in the execution of his 
duty.— Davis r. Lisle, [1936] 2 K. B. 434 ; 
[1936] 2 All E. R. 213 ; 105 L. J. K. B. 593 ; 
155 L. T. 23 ; 100 J. P. 280 ; 52 T. L. R. 


475 ; 

80 Sol. Jo. 409 ; 84 L. < 

rj. H. 253 ; 

30 

4k>x, 

0. 0. 112. D. 0. 



7674. Add 

. Annotation : — Consd. 

Horsfield 

V, 


Brown, [1932] 1 K. B. 355. 


PART XX. SECT. 12. 

b i. .] — :Wliere a defeated 

litigant wrote, subsequent to the 
juderment. Insiiltinj? letters to the 
special magistrate presiding, there 
being no litigation pending : — TIeld : 
neither an Instant order for imprison- 
ment nor a rule for the issue of a writ 
of attachment should be made, there 
being no reason why the ordinary 
remedy of Information for criminal 
libel should not be adopted . — Ex p, 
Sandkkson (1928), S. A. S. R, 448.— 
AUS. 


PART XXI. SECT. 4. 

1 ,] — ^ search warrant 

issued under liquor Act, 1922, s. 90, 
does not authorise the oonstable, who 
suspects that a person is leaving the 

E remises with liquor, when no liquor 
as been found on the premises, to 
follow him & forcibly bring him back 
to the premises where the search is 
being made. If in doing so ho is 
assaulted by such person* the latter 
oannot bo convicted of assaulting the 
constable while acting in the discharge 
of his duty under the search warrant. 
— R. u. Diamond, [1924] 1 D. L. R. 
1033 : 1 W. W. R. 444 ; 42 Can. Grim. 
Oas. io ; 20 Alta. L. R. 60.— CAN. 

1 U. Evidence that person 

asaemlied an officer.] — ^Wnere on a trial 


on a charge of assaidting a police officer 
in the discharge of nls duty the person 
alleged to have been assaulted Is asked 
whether he is a constable in a certain 
police force & answers “ yes,'* there Is, 
in the absence of anything to qualify it, 
sufficient evidence of his status or 
occupation as a police ofeoer not only 
at the time of tho trial but also a few 
days previously. — R. v. Smith, fl930] 
3 W. W. R. 287 ; 54 Can. C. C. 359.— 
CAN. 


7666 V. Keeping constable at 

arm’s lenMi — Whether flight to avoid 
arrest .] — The fact that a person 
violently assaulted by a police oflQoer 
who Is attempting to arrest him, tries 
to evade a repetition of the assault by 
keeping at arms* length from the officer, 
does not constitute a taking to flight 
to avoid arrest ” within Criminal Code, 
8 . 43. — ViGNiTCH V. Bond & C. P. Ry. 
Co.. [1928] 1 W. W. R. 449: 50 Can. 
Crirn. Cos. 273 ; 87 Man. L. R. 4.35.— 
CAN. 

7676 vi. Failing to stop 

vehicle when ordered to do so .} — R. t?. 
Gaixant (P. E. I.). [3929] 1 D. L. R. 
671 ; 61 Can. Crim. Cas. 209.— CAN. 

7676 vii. -I— 

D’EntrkMONT, [1932] 2 D. L. R. 230; 
4 M. Pv R. 148 ; 57 O. C. O. 174.— CAN. 

7676 vlU. 

criticism or expression of opinion does 


77 


not constitute an obstruction of a 
police officer engaged in regulating the 
parking of cars. — ^T ttus v. Kinch 
(1934), 8 M. P. R. 359.— CAN, 

7676 ix. .1— Under sect. 20 

of Police Act it is an offence to hinder a 
police constable in the execution of his 
duty: — Held: a constable is “hin- 
dered '* by any obstruction or 
Interference that makes his duty 
substantially more (lifficaJt of per- 
formance, — PLUNKHTr V. KliOEIVIKn, 
[1934J S. A. S. R. 124.— AUS. 

7675 X. — .1 - AiUK'al fi'oni a. 

(‘(mvioiion for wlifiiliv ob.stnK't log a 
peace officer in tlu' (‘xirulion of his 
dutj'^ disinisNod. The arrusi'd, who 
bad boon off'ering floux'rs for salo on a 
street, was tohl hr a consfabJe. "■ T ani 
stopping you now fcoiii selling llowers 
because you have no C“b> liooneo . . . 

you will have to inov(‘.“ Aeousod 
then movi'd across tii(‘ street to the 
other corner, & there lu-gaii again 
to offer tiu' llow<u‘,s for sale. The con- 
stable foJloucd hlni cV told him that 
“ he ^^as to move off the street al- 
together t'C to ccuho selling the flowers 
or solieiting,’’ v‘fc, on his not doing so, 
toJii him ho was under arrest, 8c iho 
accus<>d submitted himself peacefifly 
to tho arrest. ^ — R. v. Goldxn, [19371 
1 W. W. R. 337 ; 1 D. L. R. 350 ; 61 
B. 0. R. 230 ; 07 C. O. C. 202.— CAN* 
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76S8. Add. Anwdation : — Befd. Glamorgan County 
Council V. Glasbrook, {1924] 1 K, B. 879. 

7685a. Assaulting warder on duty.] — A convict 
who assaults a warder on duty is liable to be 
sentenced by a ct, of summary jurisdiction 
to six months’ hard labour, that being the 


punishment provided by Prevention of^ 
Crimea Act, 1^1 (o. 112), s. 12, for assaulting 
a constable when in the execution of his duty. 
— ^Pointing v. Wilson, [1927] 1 K. B. 882 ; 
96 L. J. K. B. 809 ; 136 L. T. 307 ; 91 J. P. 5 ; 
43 T. L. B. 44 j 70 Sol. Jo. 1091 ; 28 Cox, 
0. 0. 291, D. C. 


Part XXII, — Offences affecting the Property and 
Prerogative of the Crown. 


7768. Add, Annotation : — As to (2) Refd. Best v. 
Butler (1932), 48 T. L. R. 481. 

7767. After this case add : — 

“.] — See^ now^ Counterfeit Currency (Con- 
vention) Act, 1935 (c. 25). 

7773. Annotaiion For “ Consd.** read “ Dbtd.’^ 
Add. Annotation : — Overd. R. v. Ion (1862), 
2 Den. 476. 

7786. Add, Annotation : — Refd. R. v, Stokes 
(1925), 134 L. T. 479. 

7786. Add, Annotations : — ^Consd. R. v. Manchester 
J,T., Ex p. Lever, [1937] 2 K. B. 96. Refd. 
R. V. Sheridan, [1936J 2 All E. R. 883. 


7800a* Previous conviction — Whether ad- 

missible.] — Applt., who was charged with pos- 
sessing counterfeit coins with intent to utter 
them, contrary to Coinage Act, 1861 (c. 99), 
s. 11, did not put his character in issue. He 
admitted possession of the coins, with know- 
ledge that they were counterfeit, but denied 
that he had any guilty intent. He was cross- 
examined os to a previous conviction for a 
similar offence : — Held : the cross-examina- 
tion was inadmissible, & the conviction must 
be quashed. — R. v, Tomasso (1934), 25 Cr. 
App. Rep. 14, 0. C. A. 

7817. Add, Annotation : — ^Refd. R. v, Tomasso 
(1934), 26 Cr. App. Rep. 14. 


Part XXIV.— Offences 

7840. Add. Annotations : — Gonsd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 376 ; Re 
Piracy Jure Gentium, [1934] A. 0. 586. 

7841. Add, Annotation : — Refd. Re Piracy Jure 
Gentium, [1934] A. C. 580. 

7850. Add, Citation : — std) nom. Re Tivnan, 6 
B. <& S. 645 5 121 E. R. 971 ; sub nom, R. 
w. Tivnan, 10 L. T. 499 ; sub nom. Re 
Tubnan, 12 W. R. 858. 

7851a. Distinguished from belligerent act.] — 

In time of peace any act of depredation on 
a ship is primd facie an act of piracy ; but 


on the High Seas. 

in time of war between two countries the 
presumption is that depredation by one of 
feem on a ship of the other is an act of 
legitimate warfare. It is immaterial whether 
the act was done by soldiers or volunteers, & 
whether it was commended by the belli- 
gerent state, or when done ratified by it. — 
Re Tivnan (1864), 6 B. & S. 645; 122 
E. R. 971 ; 8uh nom. Ex p, Tirnan, 4 New 
Rep. 226 ; sub nom. Re Ternan, 33 L. J. 
M. 0. 201 ; 28 J. P. 648 ; 11 Jur. N. S. 34 ; 
9 Cox, C. C. 622 ; sub nom. Re Turnan, 12 
W. R. 868 ; sub nom. R. v. Tivnan, 10 
L. T. 499. 


#f. Obstntcting peaee officer — Who is.] 
— X writ of asfiietoce iseued under 
sect, 79 of Excle© Act, 193i, opnfeired 
upon a certain corporal of the R,C.M.P. 
the powers set forth in sect. 77 of said 
Act :—Bdd : applyliiif sects. 7 & 8 of 
c, 37, 1932, amending' the Royal 
(Canadian Mounted Police Act, Sc 
sect. 2 (27) of Criminal Code, defining 
“ peace omcer,’* that said oorporal 
In entering the house of the accused 
tmdeir the powers conferred on him by 
the writ a peace ofQcer & carrying 
out one of his duties as a peace ofiioor, 
&, therefore, the accused In obstructing 
him in the searesh which he was 
authorised by the writ to nmke was 
._]ty of a violation of sect. 168 of 
Criminal Code. The obstruction con- 
sisted in the emptying, when the 
olficer entered the aoousea*s house, of 
a bottle containing a liquid. — -B. t>. 
Hnatiuk, tl937] 1 W. W. R. 666.— 
CAN. 


PART XXh SECT, 6. SUB-SECT. 2. 

• i, Prisoner at laroer^VrUmpfUl 

act of magistrate,] — R. v. PoBTTBtJeai 
(1931), 65 Can. O. 0. 152.— CAN. 


PART XXII. SECT. 2, SUB-SECT. 1. 

7761 ill. .]— For a thing to 

be termed ** ootmterfelt " akooording 
to the definition given in Indian Penal 
Code, 8. 28. there should be some sort 
of resemblanoe sufliclent to cause 
deception. In a case of oounter- 
feitlng ourrenoy notes, where the 
abUlty of the accused persons, & the 
oapaoity of the materims with which 
they worked, were not such as to pro- 
duce a ourrenoy note which would take 
In even the most ignorant villager : — 
Held : there could be no oonvlotlon 
under Indian Penal Code, s. 489a, read 
with 8. 611.— R. V, JWAUL (1928), 
I. h. R. 61 All. 470.— IND, 


PART XXIL SECT. 4. 


o i. Possession of package received 
from unknown source — No proof gpoen 
that duty not paid,} — R. v, Motms (Ont.) 
(1928), 49 Can. Crim. Oa». 376.— CAN. 


sf. What constitutes smuggling — 
Customs A<i. s, 206,1 — B. v.^Mataix 
( 1936), 46 Can. Crlnu Ca®. 360 ; 37 
B. C. ft. 211.— OAR. 
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Bg, .1 R. V, JOBKS (N. S.), 

ri926] 8 1>. L. R. 659 ; 46 Can. Crim. 
Cob. 8.— CAN. 

sh. Burden of proof — That goods 
imported legallu-^On accused,} — Re B. 
V. MoKenzchj (1926), 45 Can, Crim. Cos. 
144 ; 68 N. 9. B. 313.— CAN. 


sk. . 1 — R. V, Lb Blano 

(N. B.), C1927] 2 D. L. R. 793 : 47 
Can. Crim. Cas. 802.— CAN. 


'where 

goods alleged to have' been smuggled 
are found sc eelzenl In the poesesiloii of 
any person, the onus, under Cusipms 
Act, s. 264, is upon such person to 
explain how the goods had oome Into 
his possession or how they had been 
Imported into Canada, Oc, it so^ to 
prove that the duty upon them was 
paid.— Weiss v. R., (19381 Exoh. O. R. 
106.— CAN. 

sm. Indtctment for smuggling — f^o 
power to substitute cmviction for 
attempting to smuggle-^Zoiter offence 
only triable sumnuirUv.r~'B* u. JoBBS 
(N. ^.), 119261 3 t>,h. R. 669 ; 46 
dan. Crim. Caa, 8,— CAN, 
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7S511I. — * Actual robliery not essential.] — ^AotJuaJi 
robbery is not an essential element in the 
crime of piracy jure gentium. A frustrated 
attempt to commit a piratical robbery is 
equally piracy jure gentium. — Be Piracy 
Jure Gentium, [1934], A. 0, 686; 103 
L, J. P. 0. 163 ; 162 L. T. 73 ; 61 T. L. U. 12 ; 
78 Sob Jo. 686 ; 18 Asp. M. L. C. 628, P.O. 


7864. Citation ; — Delete 33 J. P. 791. 

7866. Add, Annotation : — ^Retd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
[1926] 1 K. B. 271. 

7878. Add. Annotation Refd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Oh. 
63. 


Part XXV. — Offences relating to Foreign Motions. 


7899. Add, Annotation : — Refd. Browning v, Crum- 
lin Valley CoUieries, [1926] 1 K. B. 622. 


7908. Add. Annotation Refd. Poster v. Driscoll, 
liindsay v. Attfleld, Lindsay v. DrisooU, [1929] 
1 K. B. 470. 


Part XXVI. — Offences against Religion. 


7932. Add. Annotation Reid. Alexanders. Ray- 
son, [1936] 1 K. B. 169. 


7948. Add. Annotations : — Refd. Gottlifle v. Bdeb 
ston, [1930] 2 K. B. 378 ; Re Ogden, Brydon 
V. Samuel, [1933] Oh. 678. 


Part XXVII. — Offences 

7950. In citation delete “ 2 F. & P. 651.** 

7959. Add. Annotation : — Refd. R. v, Moscovitch 
(1927), 138 L. T. 183. 

7960. Add. Annotation .-—-Reid. R. v. Moscovitch 
(1927), 138 L. T. 183. 

7971a. Notice in false name.] — On a prosecution 
for bigamy it was proved that the prisoner’s 
first marriage had taken place in a register 
oflSce by certificate after notice & that the 
prisoner, with the knowledge & consent of 
the woman, gave the notice in a false name ; 
&> that subsequently the prisoner went 
through a form of marriage with another 
woman ; — Held : the giving of the notice in a 
false name, with the knowledge & consent 
of the other party, did not prevent the notice 
from being “ due notice *’ within Marriage 
Act, 1830 (c. 85), s. 4. The first marriage 
was therefore valid & the prisoner could 
properly be convicted of bigamy. — R. v. 

(1934), 160 L. T. 619 ; 60 T. L. R. 


relating to Marriage. 

310 ; 78 Sol. Jo. 279 ; 24 Or. App. Rep. 146 ; 
30 Cox, C, C. 91, C. 0. A. 

7980. Add. Annotation: — Refd. R. v. Moscovitch 
(1927), 44T. L. R. 4. 

7989a. .] — On an indictment for bigamy the 

validity of a foreign marriage must be proved 
by the evidence of a professional lawyer, 
or of a person who is to be deemed by reason 
of his office to be skilled in the law of the 
country where it was celebrated. — R. v, 
Moscovitch (1927), 138 L. T. 183 ; 44 T. L. R. 
4 ; 28 Cox, C. 0. 442 ; 20 Or. App. Rep. 121, 
O. C. A. 

7991. Add. Annotation : — Refd. Monckton v. Tarr 
(1930), 23 B. W. C. C. 604. 

7992. Add. Annotation : — Refd. Pilot v. Gainfort 
(1931), 145 L. T. 22. 

7996. Add. Annotation Reid. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v, Pitt (1082), 96 J. P. 159. 

8026. Add. Annotation : — Retd. R. v. Denyer, 
[1926] 2 K. B. 258. 


PART XXVI. SECT. 1, SUB-SECT. 1. 

p J — blaephemous libel oon- 

elflts of a written opinion on a religions 
matter expressed so offensively as to 
lead to a possible breach of the peace.-— 
R. V. RAHAbd. (ia363 3 D. h. R. 230 ; 
66 jOan. 0. O. 344.— CAN* 

sc. Form of indictmmt.] — ^An allega- 
tion that the blasphemons words were 
published with the intent to revile Is 
not neoessary in an Indictment for 
blasphemy.-’-R* v. Wb»b, A. D. 
498.^. AF. 

PART XXVn. SECT. 1, SUB-SECT. 1.— 

798611. 

indictment for htomy Jthe first 
marriage must toe strictly proved, but 
where the person charged h}« 
guilty, It Cb an admission that 
proof of the marriage can be made ^ 


precludes the necessity for proofs — 
R. r. RooP, [19241 3 D. L. R. 985 ; 67 
N. S. R. 325.— CAN. 

part xxvii. sect, l sub-sect. 1.— 

B. 

sd. Marriage between Roman Catholics 
— Domiciled in Quebec— Bp Protestant 
clerginnan.} — Held : valid, & subse- 
quent marriage therefore bigamous , 
notwithstanding belief in Invalidity of 
first marriage. — R. v* Shiabd (1931), 
56 Can. 0. C. 269. — CAN. 

part xxvii. sect, i, SUB-SECT. 1. 
— c. 

«f. Neoessiij/ for .) — On a 
bigamy it in^ bo Proj®? 
previous marriage was still subslstmg 
at the time the B* 

— TaUPEAU V. R.. [19361 2 0. Lt. 

786 ; 68 Oan. 0. O. »06.^ — CAN. 
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PART XXVII. SECT. 1, SUB-SECT. 3. - 
A. 

oAia V ,1" K. r. Wkt.ch, 

[19311 4 M. P. R. ho; -^7 C. C. C. 
202.— CAN. 

PART XXVII. SECT^ 1, SUB-SECT. 8.— 

n 1 — — SvSicinx'y of }>dicf^Oms of 

a form of marriage vith 
E then knew of her marri^e with 

p, &; that P. ^vas still alive- M. & E* 
were prosecuted Rr bigamy. Tbe 

man In 1924. In May, 1915. P. 
Sorrled E. In Jan. 1927. she left Mm 
& disappeared &- he had never 
learned whether she was alivo or dead. 
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8031, Add, Annotations: — Consd. Spivack v, 
Spivack (1930), 99 L. J. P. 52. Refd. E. v. 
MoscoVitch (1927), 44 T. L. B. 4. 


8035* Add, Citation sub notn, Sxtgpbn v, 
Loulby, 2 01. & Pin. 667, n. 

8038. Add, Annotation : — ^Refd. B. v, Denyer, 
[1926] 2 K. B. 268. 


Part XXVIII. — Offences against Decency and Morality 


8062. Add, Annotation : — Refd. B. v. Porter (1935), 
25 Or. App. Bep. 59. 

8070. Add, Annotation : — FoUd. B. v, De Montalk 
(1932), 23 Or. App. Bep. 182. 

8070a. ,] — B. V, De Montalk, No. 181a, ante, 

8087a. .] — B. v, De Montalk, No. 181a, ante, 

8087b. Advancement of literature as defence.] — 
B. V, De Montalk, No. 181a, ante, 

8098. Add, Annotation :■ — FoUd. B. v, De Montalk 
(1932), 23 Or. App. Bep. 182. 

8104. Add, Annotation : — Refd. Statham v, Stat- * 
ham, [1929] P. 131. 

8110. Add, Annotations : — Refd. B. v, Bailey, [1924] 

2 K. B. 300 ; B. v. Southern (1929), 142 L. T. 
383. 

8112. Add, Annotations : — Consd. B. v. White- 
head, [1929] 1 K. B. 99 ; Statham v, Statham, 
[1929] P. 131. 

8121a. Offence may be committed by woman.] — 

( 1 ) A woman can be convicted of an indecent 
assault on a boy under Offences against the 
Person Act, 1861 (c. 100), s, 62. 


(2) Semble : a woman can be convicted of 
an indecent assault on another female, under 
sect, 62 of the same Act. — B. v. Hare, [1934] 
1 K, B. 354 ; 103 L. J. K. B. 96 ; 160 L. T. 
279 ; 98 J. P. 49 ; 60 T. L. B. 103 ; 24 
Or. App. Rep. 108 ; 32 L. G. R. 14 ; 30 Cox, 
O. 0. 64, C. 0. A. 

8123. Add, Annotation : — Dlstd. R. v. Woods 
(1930), 143 L. T. 311. 

8123a. By letter purporting to be written by 

woman.] — R. v. Woods, No. 761b, ante, 

8127. Add, Annotation : — Consd. R. v. Kendrick 
& Smith (1931), 144 L. T. 748. 

8128a. What Is disorderly house.] — B. v, 

Berg, Britt, Carr6 & Luiohes, No. 4222a, 
ante, 

8129. Add, Annotation : — Refd. B. v. Berg, Britt, 
Oarr6 & Lummies (1927), 20 Or. App. Rep. 
38. 

8133. Add, Annotation : — Consd. Winter v, Woolfe, 
[1931] 1 K. B. 649. 


According to hia evidenco, she had been 
continuously absent for more than 
seven years immediately preceding his 
marriage with M., & it was not proved 
that he knew his first wife was alive at 
any time during those seven years : — 
I^eld : the Crown, having proved the 
unexplained absence of D.’s first wife 
for seven years immediately preceding 
his marriage with M., & the presump- 
tion that she was then dead arising & 
dischai'glng the onus which was upon 
the Grown, it was for the occusecl to 
rebut It ; that they had not done, & 
therefore were rightly convicted. — It. 
V. McCrory ; R. V, Eddy (1931), 55 
Can. C. C. 117 ; 66 O. L. R. 530.— 
CAN. 

p 1 — Accused & his wife were 

Roman Catholics ; they had never 
lived together as accused left for active 
service immediately after the marriage. 
On his return he informed the priest 
who had performed the ceremony 
that ho & his wife were first cousins, 
& aakod whether the marriage was 
valid. The priest replied that in the 
eyes of the Church the marriage was 
null & void, Sc as though it had never 
taken place. Accused, honestly bellev* 
ing he was free, went through the form 
of mairiogo with another woman ; — 
Held : aooused had been under no 
mistake of law & was rightly oou- 
vlcted. — It, V, Kknnkdy, [1928 J S. A. 
8. R. 183.— AUS. 


PART XXVIll. SECT. 3. 

8079 ii. .1 — The Glasgow 

Corpn. Order Confirmation Act, 1914, 
s. 21, penalises the keeping for sale of 
indecent or obsc^ene prints, photo- 
graphs, or other representations. In a 
prosecution of a shopkeeper for a con- 
travention of the section, it was proved 
that the accused had kept for sale a 
large number of photographs of nude 
women, which wore exhibited In the 
windows of his shop. The ‘magistrate, 
who convicted the accused, stated 
that he considered that, while a picture 
similar to those which were the subjects 
of the complaint might fittingly be 
exhibited in a public gallery, yet the 
indiscriminate exposure, sale, & cir- 
culation of such prints were calculated 
to prejudice good morals : — Held : the 
magistrate, in considering whether 
the photographs were indecent or 
obscene, was entitled to take into 
account the cirouinstanoes in which 
they were kept for sole ; & aasumlng 
that similar pictures might fittingly be 
exhibited in a public gaUery, yet the 
circumstances in which the photograjihs 
were kept for sale by the accused 
entitled the magistrate to hold that a 
contra veption of the section had been 
committed. — ^McGowan v. Langmuir, 
[1931] S. C. (J.) 10.— SCOT. 

m i. Medicine irUended to re- 

store virility,] — R. v, Davidson, [1931] 
1 W. W. R. 474 ; 55 Can. C. C. 203 ; 
25 Alta. 332.— CAN. 


PART XXVII. SECT. 1, SUB-SECT, 8.- 

D. 


PART XXVUI. SECT, 6, SUB-SECT. 1. 


8038 i. Effect of mistaken heiicf ,] — ^It 
Is a defence in law to a charge of 
bigamy that prisoner, at the time of the 
alleged bigamous marriage, believed. 
In good faith & on reasonable grounds, 
that he had been divorced from the 
bond of his first marriage, In fact ho 
had not been divorced. — JR, v, Cars- 
well, [19261 N. Z, I, R. 821.— N.Z, 


8106 ii. ,) — There Is no 

Irrebuttable presumption that a boy 
under the age of fourteen years Is 
nhysloally incapable of committing 
buggery. — R. v. Packer, [1932] 
V. L R. 225 ; Argus L. R. il2.— 
AUS. ' 

8109 I. — Evidence — Com^int 
-^Efftd of delay,] — R, v, 

80 


[1928) 2 D. L. R. 244 ; 49 Can. Grim. 
Cas. 302 ; 62 O. L. R. 1.— CAN. 

PART XXVIII. SECT. 6. SUB-SECT. 2. 

8120 vii. .] — Consent or non- 

consent makes no dilTerenoe so far as 
accused is concerned in ofiences against 
Criminal Code, ss. 202 & 203.— R. v. 
ELLio-rr, [1928] 2 D. L. R. 244 ; 49 Can. 
Crim. Cas. 302 : 62 O. L. R. 1.— CAN. 


PART XXVIII. SECT. 6, SUB-SECT. 1. 

—A. 

d i. .] — Evidence of the 

general reputation of a house is ad- 
missible to show that It is a bawdy 
house. — R. V, Theirlynok:, [1931] 1 
W. W. R. 362 ; affd„ [1931] S. 0. R. 
478 ; 4 D. L. R. 591 ; 56 Can. C. C. 
166.— CAN. 

d ii. .] — The decision In 

R, V. Theirlynck is not to be taken as 
laying down a nile that the bare fact 
that a police officer was delayed in 
entering a house may be relied upon 
to support the inference that the house 
is a common bawdy house & that 
people found therein must be deemed 
to be keepers or inmates of such a 
' house. A provincial Ot. of Appeal 
should set aside a oonviotlon for keep- 
ing or being an inmate of a common 
bawdy house where the conviction is 
based exclusively upon the foot that 
there was delay in opening up the 
premises to police officers. Evidence 
of the reputation of the house, while 
admissible to show that the house Is 
a bawdy house. Is not by itself suffl- 
olent to support a conviction of the 
people who live therein for being 
keepem or inmates of a bawdy house. 
The Theirlynck case stan^ for nothing 
more than that the oumulatlvo eJI^t 
of the ciroumstancee proven in that 
cose was sufficient to support the con- 
viction. — R. V, MoEwan k Lee. [1932] 
8 W. W. R. 564 ; [19381 1 D. L. 

398 ; 69 a a 0. 75,— CAN. 
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8140. Add^ Annotation : — Refd. Winter v. Woolf e, 
[1931] 1 K. B. 649. 

8148. Add, AnnoUUion : — Refd* Winter v. Woolf e, 
[1931] 1 K. B. 649. 

8148a* By sub-lessee — ^Whether ** lessee ** 

within statute.] — Deft, was & had been for 
about seven years the lessee of premises 
consisting of four floors & a basement. He 
used the ground floor & basement as a shop 
in which he carried on the business of a 
tailor. He sub-let unfurnished the first & 
second floors re^ectively as flats to two 
women. These flats were approached not 
through the shop but by a separate entrance, 
& apart from his position as landlord deft, 
had no right to enter them & did not occupy 
them. It was stated by the police that the 
women were known to them as prostitutes, 
each of whom took men to her own flat. 
Deft, was charged for that he being the lessee 
of the premises unlawfully & knowingly 
permitted part of them, namely, the first & 
second floors, to be used for the purposes of 
habitual prostitution contrary to Criminal 
Law Amendment Act, 1885 (c. 69), s. 13 (2) : 
— Held : deft, was not the “ lessee ** of the 
flats within the sub-sect. & the charge should 
be dismissed. — S iviour v, Napolita-NO, 
[1931] 1 K. B. 636 ; 100 L. J. K. B. 161 ; 
144 L. T. 408 ; 95 J. P. 72 ; 47 T. L. B. 202 ; 
75 Sol. Jo. 80 ; 29 L. G. R. 195 ; 29 Cox, 0. C. 
236, D. 0. 

8143b. What must be proved— Frequenting 

by prostitutes & receipt of money unneces- 
sary.] — On an information under Criminal 
Law Amendment Act, 1885 (c. 69), s. 13 (2), 
against the occupier of premises, for unlaw- 
fully & knowingly permitting them to be 
used as a brothel, it is not necessary for the 
Crown to prove that the women resorting to 
the premises are prostitutes, known, as such, 
to the police, or that they received payment 
for acts of fornication, or of indecency, com- 
mitted by them with men ; it is sufficient to 
prove that with the knowledge of the occupier 
persons of opposite sexes were permitted there 


to have Ulioit sexual intercourse. — W intejr t?. 
WOOLPB, [1931] 1 K. B. 549; 100 L. J. K. B. 
92 ; 144 L. T. 311 ; 95 J. P. 20 ; 47 T. L. R* 
145 ; 29 L. G. R. 89 ; 29 Cox, C. 0. 214, C. O. A* 

8154. Add, CUcUiona : — aub nom, GuAOnuBlNn t?. 
Matthews, 34 L. J. M. C. 116 ; 29 J. P. 
439 ; 11 Jur. N. S. 636 ; 13 W. R. 679. 

Add. Annotation: — Aa to (1) Dlstd* R. v. 
Tucker (1877), 2 Q. B. D. 417. 

8174. Add. Annotation : — Refd. A.-G. v. South- 
port Corpn., [1934] 1 K. B. 226. 

8175. Add. Annotation : — ^Refd, A.-G. v. South- 
port Corpn. (1933), 49 T. L. R. 584, 

8176. Add. Annoiationa : — Consd* R. v. London 
County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 'K. B. 215 ; 
Kitchener v. Evening Standard Co., [1936] 
1 All E. R. 48. 

8177a. Company.] — The expressions 

“ keeper of a house & “ person managing 
or conducting an entertainment ” in Sunday 
Observance Act, 1781 (c. 49), s. 1, must be 
taken to include a limited co., but the 
directors are not liable merely because they 
are directors. To make them liable it must 
be shown that they acted as persons having 
the management of the house on the particular 
Sunday on which the performance complained 
of took place. — Orpbn v. Haymarket 
Capitol, Ltd. (1931), 145 L. T. 614; 95 
J. P. 199 ; 47 T. L. R. 675 ; 76 Sol. Jo. 589 ; 
29 L. G. R. 615 ; 29 Cox, C. C. 348. 

Annotation : — Consd. Green v. Kursaal (Southond-on-Sea) 
Estates, Ltd., [1937] 1 All E. R. 732. 

8177b. Promoter.] — Kelly v. Allen (1936), 

80 Sol. Jo. 148. 

8177c. Manager.] — (1) B. was the general 

manager of the Ring, Blackfrairs, of which 
the proprietors were a limited co. A boxing 
performance to which there was no free 
admission took place at the Ring on Sunday, 
May 5, 1935. B. knew of all the arrange- 
ments made in connection with the per- 
formance & his name appeared as general 
manager on all advertisements of that 


PART xxvni. SECT. 6, SUB-SECT. 1. 
— B. 


r (p. 755) i. .1 — During a period 

of six weeks prostltut-cs resorted to a 
furnished flat, of which two men were 
the tenants & ocouplors. Some of 
them wont on the Invitation of the 
tenants, others were taken by friends 
of the tenants, with their knowledge 
& consent HeW ; If the prostitution 
had been with the occupiers of the 
flat only, no offence would have been 
committed, in respect that the 
occupiers could not " permit their 
own acts ; Sc It was Immaterial that 
no profit was made by accused. 
— GmoAWAY V. Strathbbn, [1925] 
S. C. (J.) 31.-^SCOT. 

e (p. 756) i. Arred under eearcli 

warrant.] — H. v. PRikdman (Soak.) 
(1927). 49 Can. Grim. Gas. 226.— CAN. 


h (p. 757 ) i. Omiadon of ** knotb- 

. -{fly.**} — A. conviction which does not 
state that accused “ knowingly ** per- 
mitted his premises to be used for the 
illegal purpose described, is materially 
defective. — R. v. Rozonowski, [1920] 
1 D. L. R. 732 ; [1926] 1 W, W. R. 
241 ; 4;5 Gan. Crim. (Jaa. 193 ; 36 
B. C. R. 327.— CAN. 


h (p. 757) li. -.] — On a charge of 

keeping a bawdy house the precise 
locality of the house within the 
‘ ‘ ‘ ‘ jurisdiction need not be 


given unless ordered. — R. v. James 
( 1916), 25 Gan. 0. 0. 23.— CAN. 

h (p. 757) ill. .]— R. V. Badik, 

[1935] 3 D. L. R. 75 ; 63 Can. C. C. 
192 ; 8 M. P. R. 378.— CAN. 

sf, Bovae rmist he ** common ** dt 

public.**] — R. V. Laporte (1931), 6C 
Con. C. C, 158.— CAN. 

ah. Punishment.] — Held: the measure 
of punishment on summary oonvlotlon 
for keeping a bawdy house is govemed 
by soct67228 (2), 779 of the Criminal 
Code, & under sect. 779 there are three 
alternative punishments : imprison- 
ment for six months, a fine not exceed- 
ing $200, or both fine & imprison- 
ment. — Ex p, ThoMab, [1931] 3 M. P. R. 
350.— CAN. 

sm. Form of oonuiction.] — A con- 
viction for keeping a bawdy house 
should show whether a “ house,” 
“ room,” etc., was so used. — R. v. 
Shepherd (1902), 6 Gan. O. 0. 463. — 
CAN. 


PART Xli:VIII. SECT. 7, SUB-SECT. 3. 

8176 i. Concert — Free admission-— 
Collection taken.] — ^Applt. corpn. ex- 
isted for the purpose of disseminating 
the docteines of iMdiionaflsm. Without 
a consent of any kind from the Muni- 
cipal Oori>n., it held a concert on a 
Sundhy evening in a plctiue theatre, 


81 


to which no charge was made for 
admission. There was a notice read- 
ing, ” Unless you contribute sixpence 
we run at a loss,” & a silver-coin 
collection was made. The concert 
consisted, in part, of a lecture which 
might have had some educational 
value, &, in part, of diversions of a light 
character. Applt. was convicted of an 
oJTence under Municipal Oorpns, Act, 
1928, 8. 309. On an appeal by way 
of rehearing : — Held : an entertain- 
ment had been held & applt. l>ad been 
rightly convicted. — Nevv Zkalaxd 
Aseoex. FOR Advancemp:n't of 
Rationalism, Ino. v. Hot^AN, [1931] 
N. Z. L. R. 907.— N.Z, 


an. Exhibition of films— Integral jHiri 
»/ function .] — Where the exliibitic^n ef 
notion-picture films constitutes an 
utegral, although possibly a merelv 
ubsidlary, part of a function to which 
he public are inviied & ha ve aceoss, 
hero Is an “ entertahimont " ithm 
Municipal Corpus. Act, 1920, s. 

.iSh provides as follows : ‘ 
ort or onteriainiuent of any kind which 
} open to the public, whether by the 
ureWe of tickets or otherwise, shall 
e held or given on any Sunday, 
ood Friday, or Christmas Day, with- 
ut the written consent of the Comicu, 
then only subject to such oonditic ns 
I every respect as the Council may 
ipose.^'— Martin v. Hogan, 11932] 

. Z. L. R. 427.— N.Z. 
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performance. A letter dealing with a charit- 
able collection, which was made during that 
performance, contained in its heading ; 

General Manager ; B.,’* Sn was signed with 
his name. B. was not at the performance 
complained of : — Held : B. had not ceased 
by reason of his absence to be manager 
& in control of the performance, & was the 
“ keeper ’’ within Sunday Observance Act, 
1780 (c. 49), ss. 1, 2. 

(2) 11. was alleged to have announced the 
fights, introduced the boxers, announced the 
results & to have conducted the collection. 
H. was not identified as the person who had 
performed these duties, but he did not give 
evidence to deny the charge : — Held : H. 
was master of the ceremonies within sect. 1 
of above Act. 

(3) A handbill bearing the imprint of S.P., 
Ltd., dated May 5, 1935, & giving details 
of the performance & of the price of seats was 
handed to a person awaiting admission : — 
Held : the imprint was not in itself sufficient 
evidence that S.P., Ltd. had printed the 
handbill. 

(4) F.P., Ltd. in their paper “ Boxing ” 
annoimced one of the contests which was to 
take place at the performance in question. 
No price of the seats was mentioned & no 
payment was received for the annoimcement : 
— Held : the annoimcement was an advertise- 
ment within sect. 3 of the above Act. 

(5) Pltf. in one action sued the four parties 
above mentioned for penalties under Sunday 
Observance Act, 1780 (c, 49). It was con- 
tended that the four defts. were being sued 
for four different debts, & that such a joinder 
was not permitted under R. S. C,, Ord. XVI., 
rr. 3, 4, fi : — Held : exercising the discretion 
of the ct., no inconvenience was shown & the 
joinder should bo allowed. — Green v, Ber- 
liner, [1936] 2 K. B. 477 ; [1936] 1 AU E. R. 
309 ; 105 I.. J. K. B. 662 ; 165 L. T. 486 ; 
52 T. L. R. 221 ; 80 Sol. Jo. 247. 

Annotation : — Cousd. Gordon, Maokoy & Go. v . Watson, 
[1936] 2 All E. K. 33. 

8177d. Who Is master of ceremonies.]^ — Green v, 
Berliner, No. 8177c, ante. 

8178a. Advertisement — All-in wrestling.] — In an 

action by a common informer claiming 
penalties under Sunday Observance Act, 1780 
(c. 49), s. 1, against defts. as persons 
advertising, or causing to be advertised, any 
public entertainment on the Lord^s day, to 
which persons are to be admitted by the 
payment of money ” i—Held : what is to be 
looked at, in order to ascertain whether the 
advertisement offends against the sect., is 
the intention of the advejptiser at the time of 
publication, not what is in fact done after- 
wards. But the intention of the advertiser, 
being a question of fact, may be proved, if 
the wordmg of the advertisement is not such 
as to be conclusive, by any relevant evidence, 


including what was in fact done afterwards. — 
Kitchener v. Evening Stanbarb Co,. Ltd., 
[1936] 1 K. B. 576 ; [1936] 1 AU E, R. 48 ; 
106 L. J. K. B. 313 ; 164 L. T. 253 ; 52 
T. L. R. 213 ; 80 Sol. Jo. 166. 

8178b. Boxing matoh«] — Green v. Berliner, 

No. 8177o, ante* 

— — Whether of place or entertainment.] — 

A newspaper issued on Aug, 8, 1936, included 
an advertisement as follows : “ Kursaal 

Gardens, Amusement Park & Attractions 
open daUy (including Sundays). Dancing.’* 
An informer claimed penalties under Sunday 
Observance Act, 1780 (c. 49), against defts. 
for advertising entertainments on Sundays, 
they being the printers & publishers of the 
newspaper: — HM : (1) defts. were not 
advertisers within sect. 3 of the Act. The 
claim should have. been brought against defts. 
as printers or publishers under the same 
sect. ; (2) an amendment of the claim ought 
not to be allowed as 6 months had elapsed 
since the aUeged offence, & to allow an 
amendment would be to allow an action to 
be brought after the expiration of the period 
of limitation applicable to the proceedings 
under sect. 5 of the Act; (3) the advertise- 
ment in its terms was an advertisement of a 
place <!fc not of an entertainment, & no offence 
had been committed against sect. 3 of the 
Act. — Green v. Kurbaal (Southend-on- 
Sea) Estates, Ltd., [1937] 1 All E. R. 732 ; 
81 Sol. Jo. 279, 

8178d, Proceedings against printer & pub- 

lisher.] — Green v. Kursaal (Southend-on- 
Sea) Estates, Ltd., No. 8178c, g^nte. 

8178e. Evidence of printing — What amounts to.] — 
Pltf., as a common informer, claimed from 
deft, a penalty of £60 on the allegation that 
deft, contrary to Sunday Observance Act, 
1780 (c, 49), B. 3, had printed an advertise- 
ment of a display of aU-in wrestling which 
was to take place on a Sunday & to which 
persons were to be admitted against payment 
of money for tickets : — Held : the evidence 
did not establish that deft, was the printer 
of the advertisement & the action failed. 
Hxe ct. ought not to assume in a quasi- 
criminal matter that, because the name of a 
erson appears on a document as the printer, 
e is in fact the printer. — Tarltng v. Rome 
(1936), 62 T. L. R. 220 ; 80 Sol. Jo. 166. 

ArmotaUon : — Consd. Green Berliner, [1936] 1 AU E. R. 

199 ; Gordon, lackey & Co. v . Watson, [1936] 2 AU E. R. 

33. 

S178f. .] — Green v* Berliner, No. 

8177c, ante, 

8178g. Joinder of parties.] — Green v, Berliner, 
No. 8177c, ante, 

8178h« Amendment of claim — ^Limitation of action.] 

— Green d. Kursaal (Southend-on-Sea) 
Estates, IjTD., No. 8178c, ante. 


Part XXIX. — Offences affecting Public Health, Safety and 

Convenience. 

Sbot. 2.— offences by INNEEEPERS. Sbot. 8.— DANGEROUS DRUGS. 

(Vol. XV.. p. 761). See PooD & Dbtjos, Vol. XXV., pp. 116, 116, 

After this sect, add the following new sect No. 888, Oi, generMv, Mbdioinb Si PHAmtOT. 
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Part XXXI. — Offences relating to Trade 


8195* Add* AnnoUdiom : — Apld. Beynolds v. Ship* 
ping Federation, [1924] 1 Oh. 28. Consd. Sorrell 
V. Smith, [1926] A. C. 700. Refd. Brimelow 
V. Casson, [1924] 1 Oh. 302 ; Thompson 
V. British Medical Assocn., [1924] A. 0. 764 ; 
British Oxygen Co. v. Liqdid Air, [1925] Oh. 
383 ; L. V. L., [1931] P. 63; Wyatt v. 
Kreglinger & Femaxi, [1933] 1 K. B. 793; 
Fender v. Mildmay, [1937] 3 All E. R. 402 ; 
Thorne v* Motor Trade Assocn., [1937] 3 
All E. R. 157. 

8108. Add* AnmtaHons : — Distd. Reynolds v* 
Shipping Federation, [1924] 1 Oh. 28. Consd. 
Sorrell t>. Smith, [1926] A. C, 700. ReW. 
Brimelow v* Casson, [1924] 1 Oh. 302 ; 
G. W. K. V. Dunlop Rubber' Oo. (1926), 
42 T. L. R. 376 ; Hardie & Lane v* Chilton, 


Part XXXIII.—Offences 

8240. Add, Annotation : — Overd. Woolmington v. 
Public Prosecutions Director, [1936] A. O. 
462. 

8247. Add* Annotation : — Consd. R. v Bateman 
(1925), 04 L. J. K.B. 701. 

8266a. “Newly-born*' child.] — (1) Applt. was 
charged with the murder of her child, who had 
been born on Aug. 19, 1927, & had been 
strangled by her on Sept, 21,1^7. The trial 
judge held that there was no evidence to go 
to the jury that the child was “ newly- 


[1928] 2 K. B. 306 ; Bs Simms, Ex p* Trustee, 
[1934] Oh. 1 ; Thome v. Motor Trade Assocn., 
[1937] 3 All E. R. 167. 

8208. Add* Annotations : — Refd^ Alexander v. Ray- 
son, [1936] 1 K. B. 169 ; Berg v. Sadler & 
Moore, [1937] 2 K. B. 168. 

8219. Add* Annotations : — As to (1) Apld. Pointon 
V* Cox (1926), 136 L. T. 506. As to (2) Consd. 
Pointon v. Cox (1926), 136 L. T. 606. 

8286a. Conviction — Acts of intimidation must be 
set out.] — A conviction under Conspiracy & 
Protection of Property Act, 1875 (c. 86), for 
intimidation is bad, & will be quashed on 
appeal, unless it sets out the particular act 
or acts of intimidation proved m evidence. — 
Metcajlfe V* Wiseman (1888), 52 J. P. 489. 


against the Person. 

bom ” witliin Infanticide Act, 1922 (c. 18), 
s. 1 (2 ) : — Held : that ruling was correct. 

(2 ) Observations on the form of statements 
made by accused persons while under arrest. 
— R. V * O’Donoghue (1927), 97 L. J. K. B. 
303 ; 138 L. T. 240 ; 91 J. P. 199 ; 44 T. L. R. 
61 ; 71 Sol. Jo. 897 ; 28 Cox, 0. C. 461 ; 20 
Cr. App. Rep. 132, 0. O. A. 

8284. Add. Annotations .• — Consd. Williams v* 
Guest, Keen & Nettlefolds, [1926] 1 K. B. 
497, Refd. Carr v* Port of Glasgow (1923), 
16 B. W. C. C. 331 ; Hutchinson v, Kiveton 
Park CoUiery Co., [1926] 1 K. B. 279. 


PART XXXI. SECT. 3, SUB-SECT, 8.— 
B. 

8^21 ft. Nature of offence ,] — On an 
indictment under Oonsplraqy & Pro- 
tection of Property Act, 1876 (o. 86), 
8. 7, for persistently foUowinj? employer 
& watching bis place of business Sc his 
priTate residence with a view to coerce 
him to take back a dismissed employee 
into his employment, the eyidence 
being that defts. with other persons 
had continually watched Sc waDced up 
Sc down before proseoutor’s btislnesa 
premises. Sc had followed him through 
the streets to hla private resJdenoe : — 
Meld : (1) under the droumstanoes if 
the acts of “ watohing Sc ** persistently 
f oUovsing ” were done with the intention 
of ooeroing the employer to take back 
the dismissed employe^ defts. ought 
to be found guilty ; (2) ^ade Disputes 
Act, 1906 (o. 47), 8. 2 (1). did not apply 
as regards the “ watohi^ of the 
private residence. — R. v, Wam* (1907), 
21 Oox, a 0. 401.— IR, ' 


PART XXXI. SECT. 3, SUB-SECT, 

8 .- 0 . 

8224 Iv. .) — The accused 

appealed on a case stated under 
Part XV. of the CMmlhal Code from a 
conviction under sect. 601 (/) of the 
Code for watching Sc besetting a tbeatre 
in New Wesftminster with a view to 
abstain 
picture 

-„,a certain 

labour oounoU. Owing to a 
diepu^ employees belonging to the 
union adulated with said oounoij 
noticed the manager of the thea^ 
that they would strike u^^ their 
demands were compiled with* The 


outcome of this demand was that other 
prolootionists, properly licensed but 
not members of said union, were 
employed. In protest accused doimed 
yellow slickers bearlM on the back 
the legend : The Edison Theatre 

does not employ Union Picture l*ro- 
jectiouiats aviated with the New 
Westminster Sc Vanoouv^er Trades & 
Laboxu* Council,” Sc so eqiiipped walked 
up & down the adjacent street. The 
statements so made were true. The 
wxsused did not accost any one or 
interfere in any way with patrons 
going into or leaving the theatre, 
borne loss of business, however, fob 
l^owed, by reason of these activities. 
Upon the foregoing facts accused were 
convicted. The appeal was dis- 
missed. — R. 0 . Richards Sc Woon- 
RIDOB, [19341 2 W. W. R. 390 ; 3 
D. L. R. 332 ; 61 0. O. O. 821 ; 48 
B. O. R. 381.— CAN. 


8ft. Besetting ” wrongfully urithout 
’ authority ” — What amounts to ,] — 
were convicted under sect. 601 
of the Orimlnal Code of besetting a 
thealre, wrongfully Sc without lawful 
authority, with a view to compel the 
mana^r of the theatre to enter into 
a contract to employ operators belong- 
ing to a trades union. The besettiiig 
was admitted Sc also the fact that the 
acts proved were done with the view 
stated. The acts proved were parad- 
ing in front of the theatre wearing 
coats on which were printed, ” This 
theatre is tiying to destroy union 
working conditions ” & other similar 
legends. The conduct of defts. was 
peaceable ; there was no uproar or 
dteturbanoe, no one accosted, no 
crowd gathered ; Sc there was no evl- 

83 


denoe of any threats, obstruction, 
molestation, or incommoding of 
patrons : — Meld : proof merely that 
defts, adted with the view stated in 
sect. 601 was not proof that they 
acted ” wronrfully & without lawful 
authority.” — ^R. v. Balpassari, [1931] 
O. R. 169 ; 66 Can. C. C. 318.— CAN. 

sd. Watohing <£• besetting — Object — 
Betterment of comlitiom — Whether de- 
fence,] — In an action based on the 
watohing & besetting of pltf.’s business 
the fact that the ultimate or general 
object which deft^. had in mind was the 
bringing about of bettor working con- 
ditions for labour generally does not 
constitute a defence If unlawful moans 
were taken to achieve dofts.’ immediate 
object of compelling pltf. to comply 
with their particular demands. — 
ALI.IED Amusements. Ltd. v. IIkaney, 
Kershaw Theatres, Ltd. v. Xieaney, 
[1930] 3 W. W. R. 129 ; 4 D. L. R. 

406 ; 67 Can. C. C. 94 ; 6 F. L. J. 
(Can.) too; affd. [1937] 3 W. W. R. 
103.— CAN. 

PART XXXXIl. SECT. 1, SUB-SECT. 1. 

—A. 

h i. — .] — H.M. AdvO“ 

cate V. Savage, [1923] S, C. (J.) 49. — 

SCOT. 

PART XXXin. SECT. 1, SUB-SECT. 1.— 

D. 

8286 Hi, •] — CJrlminaJ Code. 

8. 268, which provides for the case or 
the causing of an injury of a dangerous 
nature, the treatment of which brings 
about death, does not. apply to a oa^e 
wherein there is no evidence from which 
it might be Inferred that the Inlury 
was in any way Inoreaiied or its oon- 



Cases 8806—8505. 


English and Empire Digest Supplement, 


8806. Add, Annotation : — Consd* Woolnaington v. 
Public Prosectutions Director, [1035] A. C. 
462. 

8317. Add, Annotation : — Apld. It. v. Hail (1028), 
140 L. 1'. 142. 

8338. Add, Annotations : — Consd* It. v, Thorpe 
(1925), 133 L. T. 95. Refd. R. v, Canham 
(1025), 18 Or. App. Rep. 163. 

8338a. ,] — (1) If in a trial for ihurder the 

defence of manslaughter is raised the judge 
ought not to ignore that defence in his charge 
to the jury. 

(2) The rule on provocation in R, v. Hay- 
wardf No. 8317, ante, accepted. — R. v. TT at.t. 
(1928), 140 L. T. 142 ; 21 Or. App. Rep. 48; 
28 Cox, C. C. 667. 0. 0. A. 

8384a. .] — B. v, Millwabd, No. 3280a. ante, 

8398a. .] — All persons who by their 

presence encourage a fight from which death 
ensues to one of the combatants are guilty of 
manslaughter, although they neither say nor 
do anything. But if the death be caused 
not by blows given in the fight itself, but by 
other parties breaking the ring, striking 
the deceased with bludgeons, the persons 
who merely encouraged the fight by their 
presence are not answerable. — B. v. Murphy 
(1833), 6 C. & P. 103 ; 2 Nev. A; M. M. 0. 
149 ; 172 E. B. 1104. 

Annotation : — Consd. R. v. Coney (1882), 8 Q, B.!D. 634.1 


8459a. .]--Anon. (1623), T. B. 14 

' Hen. 8, fo. 16, pi. 3. 

AnnqtcUions: — Consd. Howard v, Gossot (1845), 10 Q. B. 
359. Reid, Morshalsea Case (1613), lO Oo. Rep 68b. 

8460. Add. Annotation : — Consd. Woolmington v. 
Public Prosecutions Director, [1936] A. C. 402. 

8468. Add, Annotation : — ^Refd. Horsfleld v. Brown, 
[1932] 1 K. B. 365. 

8498. Add, Annotations : — Consd. B. v, Betts &i 
Ridley (1930), 144 L. T. 620 ; B. v. Stone, 
[1937] 3 All B. R. 920. Refd.^^B. v. Canham 
(1925), 18 Cr. App. Bep. 163. 

8498a. .] — Applt. was charged with the 

murder of a girl. At the trial the jury asked 
the judge : “ If, as a result of an intention to 
commit rape, a girl is kfiled, although there 
was no intention to kill her, is the man guilty 
of murder ? ** The judge answered, “ Yes '' : 
— Held : the judge had answered the jury 
correctly. — B. v. Stone, [1937] 3 AU E. B. 
920; 53 T. L. B. 1046; 81 Sol. Jo. 736, 
C. C. A. 

8502. Add, Annotation : — Consd. B. v. Stone, 
[1937] 3 All E. B. 920. 

8503. Add, Annotation : — Refd. B. v. Stone, [1937] 
3 All E. R. 920. 

8505. Add, Annotation : — Refd. K. v. Stone, [1937] 
3 All E. B. 920. 


sequences acsceloratod by the treatment 
which was given the deceased with the 
obvious object of overcoming the 
effects thereof. Where a person alleged 
to have been miurdered was operated 
on for the Injuries alleged to have been 
indicted by the accused, but there is 
no apnareut reason for loferrlng that 
said treatment was the immediate 
cause of death, there is no authority 
for holding that the onus is, neverthe- 
less, on the Crown of calling the 
surgeon to describe the operation in 
detail. — U. BtuiQEse & ^Kenzik, 
119281 2 D. L. R. 694 ; [1928] 1 W.W. H. 
633 ; 49 Can. Crim. Cae. 243 ; 30 

B. C. R, 492.— CAN. 


8g. Death by exposure. ] — Accused was 
charged on an fndictment which set 
forth that on a public highway & In 
aai adjoining field “ you did assault ” 
a woman named, " & did compress her 
throat with your hands, beat her with 
your fists, knock her down & kick her 
repeatedly on the face, head, arms, 
body & legs with your booted feet, & 
did expose her in said field while in an 
injured & unconscious condition to the 
inclemency of the weather, & you did 
murder her.” Objections were taken 
to the relevancy of the indictment on 
the grounds that the branch of the 
charge libelling exposure disclosed no 
crime known to the law & was irre- 
levant for lack of speoificatlon. 

Ijord Mackay repelled the objections, 
but expressed an opinion that, in cases 
where exposure was libelled as a cause 
of death, speolfio statements should be 
made tn the Indictment of all facts & 
conditions connected with i^e ex- 
posure. — HJff. Advooatk V. M'JPhee, 
11035] a a (J.) 46.— SOOT. 


PART XXXIII. 'SECT. 1, SUB-SECT. 1 
— F. (a). 

8312 i* provocation answered by ust 
of weapon,]*— Appet,, Who had ground! 
of sosplolon that his wife mis 
conducted herself with another man 
stabbed her in the legs & lower part 
of the body with a long knife, causing 
her to bleed to death in a few minutes ; 
— Held : an application for leaver to 
appeal from a conviction for muMei 
must be dlsraissed.-—R. v. BtTTELKZJ* 
[19251 APP. B* 160.— 8. * 


PART XXXIII. SECT. 1, SUB-SECT. 1. 

— F. (d) i. 

b 1. .] — ^Tho provocation neces- 

sary to enable a jury to find a verdict 
of manslaughter Instead of murder 
must be such provocation os would 
moke an ordinary reasonable man 
lose his self-control. Words may be 
sufficient. — R. v, Sampbon (No. 2), 
[1985] 2 D. L. R. 197 ; 8 M. P. R. 328 ; 
c^d., [1935] 3 D. L. R. 128; 63 

0.0. O. 24 ; affd„ [1935] S. 0. R. 634 
63 O. C. O. 384.— CAN. 


■p. Refusal to cohabit .] — On an appeal 
from a conviction for murder held that 
the refusal of the victim, the wife of 
the accused, to cohabit with him was 
not provocation within sect. 261 of the 
Criminal Code . — JL v. MoGratii, [1932] 
1 W. W, R. 386 ; 40 Man. L. R. 139.— 
CAN. 


PART XXXIII. SECT. 1. SUB-SECT. 1. 

— F. (d.) il. 

d i. .] — The fact that while a 

child is flouting its father’s authority 
its mother ** eggs it on ” may be found 
to constitute provocation within 
Criminal Code, s. 261, imder which 
culpable homicide, which would other- 
wise be murder, may be reduced to 
manslaughter. — R. v, Patette, [1925] 
2 W. W. R. 747 ; 44 Can. Crim. Cas. 
209 ; 35 B. C. R. 81.— CAN. 


PART XXXIII. SECT. 1* SUB-SECT. 1. 

— H. (a). 

m i. .] — R. V, Bkvtb, 

[1925] 1 B. L. R. 747 ; 43 Can. Crim. 
Oas. 229 ; 57 N. S. R. 513.— CAN. 

m U. .1 — R. V. Habi/ton 

(Ont.), [1929] 3 B. L. R. 688 ; 61 Con. 
Crim. Cas. 329.— CAN. 

m iii. .] — R, V, George 

(No. 3), [1936] 3 W. W. B. 177 ; 61 
B. C. R. 81 ; 66 Oail. C. C. 366 ; affd., 
[1936] 4 B. L. R. 749 ; 67 Can. 0. 0. 
33.— CAN. 

PART XXXIII. SECT. 1, SUB-SECT, 1. 

— H. (b). 

o j, OmisHon to specify cause of 

arresf.]— The appeal was, inter alia, 
on the ground, based on sect. 40 of 
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Criminal Code, that tn arresting E., 
C^onstablo G. had not notified him of the 
cause of arrest ; — Held : there must 
be a now trial. — R. v. George. [19351 
1 W. W. R. 145 ; 2 B. L. R. 516 ; 63 
C. C. O. 226 ; 49 B. C. R, 3^5.— CAN. 


PART XXXIII, SECT. 1, SUB-SECT. 1. 

—I. 

8494 viii. — Attempt to kid- 

nap.} — Killing during an attempt to 
kidnap is murder Sc an acisomplico 
armed & on guard is guilty of minder 
as having a “ common intention.” — 
It. V. Bannistku (Daniel) (No. 2), 
[1936] 4 B. L. R. 417 ; 11 M. P. R. 
417 ; 66 Can. 0. C. 357.— CAN. 

8503 iv. .] — Applt. was 

cKinvicted on a charge of feloniously 
slaying one B. Death was due to 
Bcptictemia following a miscarriage. 
There was evidence that applt. had 
undertaken to perform an operation 
Oil B. to i>rocui‘i^ abortion ; that ho 
had introduced her to, Sc arranged for 
her to ” lie up ” at the house of, a 
certain nurse ; that he tnld B. that the 
nurse ” would start on ” her ” & ho 
would finish her ” ; that an Illegal 
operation had taken place ; Sc that the 
nurse had been concerned in the 
operation ; but there was no further 
evidence to show that applt. had 
carried out his expressed intention to 
take part ih the operation : — Held : as 
the evidence failed to connect the 
expressed intention with the actual 
performance of the operation, the 
conviction should be quashed. Also 
that, in the circumstances, the law 
officers would have been justified in 
bringing a charge of conspiracy against 
applt. — R. V. Bennett (1936), 36 
8. R. N. S. W. 329 ; 53 N. S. W. W. N. 
57. ~AUS. 

8606 Hi. .] — ^A man who 

strikes another in the throat with a 
knife must know that the blow is so 
imminently dangerous that it must in 
all probability cause death, & the 
injury Intended to he indicted Is 
sufficient In the ordinary course of 
nature to cause death. — Judagi 
Mallah V. King-EmPEBOB (1929), 
I. Jj, R. 8 Pat. 911.-~.IND. 



VoK XV.-~Criimnal Law. Gases 8618-— 8667. 


8518, Add* Armotcdion : — Consd. R, v* Donovan 
(1934), 50 T. L. R, 566. 

8641a. Stopping fight.] — Applt., a lad of 16, 

in separating two boys who were Uniting, 
caused the death of one of them. The only 
witness was one 8., who was present at the 
time & was charged a» accessory after the 
fact. At the trial a letter was re^ from the 
solrs. acting for defts. asking for the pro- 
duction of all statements made by defts. & 
8. This was characterised as improper & 
production was refused. Also at the trial 
coimsel for defts. agreed that the medical 
aspect of the case should bo argued by one 
coxmsel only, & it was agreed that this should 
be done by counsel for an accessory. This 
counsel was not allowed to deal with this 
subject, &; was told to confine himself to the 
question whether his client was an accessoj^ ; 
— Held : (1) in the circumstances the killing 
only amounted to manslaughter, there being 
no presumption of malice ; (2) the letter 

asking for production of the statements was 
quite a proper one & the statements should 
have been produced ; (3) counsel for the 

accessory was quite entitled to argue whether 
there had been a murder or not, & this 
would be so even if the prisoner had pleaded 
guilty. He was, therefore, fully entitled 
to discuss the medical aspect of the case ; 
(4) 8. being an accomplice, his evidence 
required corroboration. The fact that he 
kept silence as to the death of the boy was 


not corroboration. — M ahabeo v* R., [1936] 
2 All E. R. 813 ; 80 Sol. Jo. 651, P. 0. 

8575. Add, Annotation : — Consd. R. v, Bateman 
(1926), 94 L. J. K. B. 791. 

8588. Add. Annotation : — Consd. R. v. Walker 
(1934), 24 Cr. App. Rep. 117. 

8640. Add, Annoiatione : — Refd. James v. British 
General Insce., [192712 K. B. 311 ; Haseldine v, 
Hosken, [ 1933] 1 K. B. 822 ; Beresford v. Royal 
Insurance Co., [1936J 2 All E. R. 1062. 

8640a. .] — R. v. Rose (1928), 20 Or. App. 

Rep. 164, O. O. A. 

8644. Add, Annotation : — Refd. R. v, Baldeasare 
(1930), 22 Cr. App. Rep. 70. 

8645. Add, Annotation : — Refd. Pratt v, Patrick, 
[1924] 1 K. B. 488. 

8652a. Liability of persons other than driver — 
Common purpose.] — Both of two persons, in 
pursuit of a common purpose, may be guilty 
of criminal negligence by driving, although 
only one of them actuaUy drives. — R. v, 
Baij)essare (1930), 144 L. T. 185 ; 29 

Cox, C. C. 193 ; 22 Or. App. Rep. 70, 0. C. A. 

8665. Add, Annotation : — Consd. R. v. Bateman 
(1926), 94 L. J. K. B. 791. 

8666. Add, Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8666a. S. P. R. v, Markuss (1864), 4 F. & F. 350. 

Annoiaiiim : — Refd. R. v. Bateman (1925), 94 L. J. K. B. 

791. 

8667. Add, Annotation : — Consd. R. v, Bateman 
(1926), 94 L. J. K. B. 791. 


8606 iv. .] — R. V. Con- 

stable, [1936] 2 W. W. R. 273 ; 3 
D. L. R. 391 ; 6 F. L, J. (Can.) 115 ; 
66 Can. C. 0. 206.— CAN. 

sa. Wrongful act,] — Where, although 
there Is no intent to do Injury to the 
person or property of another, death 
results from the doing of an act which 
is merely malum prohibitum, the wrong- 
ful act is not the kind of act that the 
criminal law requires as a foundation 
for a oharge of manslaughter, unless 
the statute or prohibition violated is 
one designed & intended to prevent 
Injury to the person, or the prohibited 
act is accompanied by negligence. — 
R. r. DAngelo, [19271 4 D. L. R. 593 ; 
48 Can. Grim. Gas. 127 ; 60 0. L. R. 
612.— CAN. 

PART XXXIII, SECT. 1, SUB-SECT. 1. 

— N. (a). 

8684 iii. ^.1— A Chris- 

tian Science practitioner who gave 
a sick child “absent treatment,”* i,e. 
prayer, but who prescribed no medicine 
or other treatment, & who was not 
shown to have advised the parents not 
to call in a physician or to have aided, 
abetted or counselled them to abstain 
from providing proper medical attend- 
ance for the child : — Udd : wrongly 
donvlcted of manslaughter of the 
chUd.— R. V, Elder. [19261 3 D, h. R, 
447 ; [1925] 2 W. W. R. 646 ; 44 Gan, 
Cdm. Cas. 75 ; 35 Man. h, H. 161. — 
CAN. 

PART XXXin. SECT. 1, SUB«SECT. 1. 

— N. (0) i. 

8612 1. Must be calculated to endanger 
life,] — Criminal Code, s. 247, attaches 
no oiiminal .responsibility to the mere 
o^ssion, without lawful excuse, to 
perform the duty of taking reasonable 
precautions against of using reason “ 
able oare to avoid endangering human 
life. To entail criminal responsibility 
there must be some physical oonee- 
unenoes resulting from such omission ; 
the danger Itself is not a oonaequence 
within w sect.-*- R. v. Hurt (1828), 
65 O, L. B. 48,'~*OAN. 

J.B* 


PART XXXllI. SECT. 1, SUB-SECT. 1. 

— O. (b). 

8639 iv. .] — Whore accused, 

driving a motor car at night, entered 
a road which being under repairs was 
closed to traffic & ran over & killed 
two coolies, wbo were sleeping on the 
road with their bodies .completely 
covered up, except for their faces : — 
Held : accused was not guilty of 
causing death by a roab & negligent 
act.— Smith e. R. (1925), I. L. R. 63 
Calc. 333.— IND. 

8639 V. Gross negligence or 

wanton misconduct necessary.] — R. r. 
Qreisman, [19261 4 D, L. R. 738 ; 49 
Can. Grim. Cas. 172 ; 59 O. L. R. 156, 
—CAN. 

8639 vl. .] — To constitute 

criminal negligence within sect. 284 
of the Criminal Code, the unlawful act 
must result in gross negligonoe or 
wanton misconduct. Therefore an 
accused who drove a wagon on the 
highway a short time after dusk, with- 
out a light, contrary to Highway 
Traffic Act, R. S. O., 1927, was not 
ipso facto guilty under sect. 284. — R. 

V. Costello, [1932) 2 D. L. R. 410 ; 
0. R. 213 ; 68 0. O. O. 3.— CAN. 

8639 vii. — A direction to the 

Jury which sufficiently brought to 
their mind the difference between the 
quantum of negligence required to bo 
found in a civil Sc a criminal trial ; — 
Held : sufficient. — ^Moobe v, R., [19261 
S. A. S. R. 62.— AUS. 

8639 viii, .3— The test of negli- 

gence to be applied in criminal trials 
IS the same as that applied in civil 
cajses, namely, the standard of skill & 
care which would be observed by a 
reasonable man. — R. v. Meiring, [1927 J 
App. D. 41.— S. AP. 

8689 ix. .3 — Proof of ordinary 

negligence Jnstifles a conviction for 
manslaughter under Criminal Code, 
B. 247. — B. V, Field (Alta.), [1928] 3 

W. W. R. 767.— CAN, 

geso X, .3— B. V, COUPLAND, 

[1930] 3 W. W. B. 410.— CAN. 

86 


8639 xi. .1 — In a collision be- 
tween a motor truck driven by the 
aoci^ed & a motor cycle the cyclist 
received injuries which resulted in his 
death. Thot accident occurred on a 
country highway on a dark night, when 
the cyclist, who was riding ahead of 
the truck, suddenly. Sc without, it seems, 
giving any warning, turned to the left. 
In order to cross the road, at the same 
time as the truck was about to pass 
him. The truck carried strong head- 
lights ; the motor cycle had a head- 
light & a roar light reflector. The 
accused’s evidence was that he had 
blown his hom before the accident, but 
a man wbo was riding on the truck 
testified that he was not sure whether 
the hom was blown then or not. The 
accused was convicted of manslaughter. 
On appeal : — Held : the appeal should 
be allowed & the conviction quashed. — 
R. V. Dolynchuk, [19341 1 W. W. R. 
200 ; 2 D. L. R. 96 ; 61 C. O. 0. 276.— 
OAN. 

sg. Injury to passenger alighting from 
street car.] — R. n. Dahl, [1936] 3 
W. W. R. ,385 ; 4 1). L. R. ; 67 
Can. O. C. 37 ; 6 F. L. J. (Can.) 195.— 

CAN. 


PART XXXIII. SECT. 1, SUB-SECT. 1. 

— O (f). 

X i. -Wlicre a 

medical practitioner i.w charged un<i('r 
sect. 246 of the Code for that ho ntidor- 
t(Kjk to udimniRtcr su/gical or niod.'cal 
treatment to deceased, Sc Ixang 
a legal dutv to nso r('asojia.f)Io sKill, 
omitted without lawful cx< u.sc to dis- 
charge that duty, such oniiHsuui result* 
ing lu death, it is neecsHary to Hiistam 
a corivici/ion to ostahlish l.hat some treat- 
ment, operaiive or medicinal, knovvn 
(or w)d<*li should have boon known) to 
a T>rofesHional man using reasonable 
Hkill. was omitted without lawful 
excuse & that the omisHlon caused the 
death. — R. r. Wathon, [1936j 2 

W. W. R. 560 ; 4 D. L. R. 368 : 66 
Can. C. 0, 233 ; 60 B. O. R. 631,— 
CAN. 
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Cam 8887a--8704. EkoosS and Empieb Digest Bx^fpIiEMENt. 


8667». .]— B. V, UAmxj&Q (lSd4), 4 

F, & F. 360. 

Annotaiion E«14. H. v, Bateman (1925), 94 h. J. K.* B. 791. 

8668. Add. AnnotcUion : — Gotisd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8671. Add. Annotaiion : — ^Refd. Flint v. Lovell, 
[1936] 1 K. B. 354. 

8672a. .] — ^Where a doctor is consulted, 

as possessing medical skill ^ knowledge, by or 
on behalf of a patient be owes a duty to that 
patient to use due caution in undertaking the 
treatment. If he accepts the responsibility 
& undertakes the treatment & the patient 
submits to his direction & treatment accord- 
ingly he owes a duty to the patient to \ise a 
fair & reasonable degree of diligence, care, 
knowledge, skill, & caution in admini^ring 
the treatment. To support an indictment 
for the manslaughter of a patient, however, 
the prosecution must satisfy the jury tliat the 
negligence or incompetence of the doctor 
went beyond a mere matter of compensation 
& show^ such disregard for the life & safety 
of the patient as to amount to a crime against 
the State & conduct deserving punishment.— 
R. V. Bateman (1925), 94 L. J. K. B. 791 ; 
133 L. T. 730 ; 89 J. P. 162 ; 41 T. L. R. 
667 I 69 Sal. Jo. 622 ; 28 Cox, 0. 0. 33 ; 
19 Or. App. Rep. 8, O. 0. A. 

Annoiations : — Consd. AndrowH v. Director of Public Prosecu- 
tioiiH, [1937] A. O. 576. Refd. Boso v. Ford, [19361 1 
K. B. 90. 

8674. Delete second para, of headnote. 

Add. Annotation : — Consd. R. v. Bateman 
(1926), 94 L. J. K. B. 791. 

8674a. .] — person acting as a medical 

man, whether licensed or unlicensed, is not 
criminally responsible for the death of a 
patient, occasioned by his treatment, unless 
his conduct is characterised either by gross 
i^orance of his art, or gross inattention to 
his patient’s safety. On an indictment for 
manslaughter, where the death is occasioned 


by the srpplicatioh of a lotion to the skin, 
evidence may be given of the effect of the 
lotion when applied to other patients. — R. 
V. Long (1831), 4 0. & P. 398. 

8676. Add. Annotation Consd. R. v. Bateman 
(1025), 94 L. J. K. B. 791. 

8677. Add. Annotation: — Consd. R. v. Bateman 
(1925), 94 L. J..K. B. 791. 

8679. Add. Annotation : — Consd. R. v. Bateman 
(1926), 94 L. J. K. B. 791. 

8680. Add. Annotation: — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8681. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8682. Add. Annotation: — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8684. Add. Annotations : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791; Andrews 
Director of l*ublic Prosecutions, [1937] A. 0. 
576. 

8688. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8701. Add. Annotation : — Refd. R. v. Davis, [1937] 
3 All E. R. 537. 

8771. Add. Citation : — 1 Lew. C. 0. 79. 

870Sa. .] — (1) The question whether 

or not a statement made by a person on whom 
a fatal attack has been made is a dying 
declaration, i.e. whether or not it has been 
made by that person while in a hopeless 
settled anticipation of immediate dissolution, 
is for the judge at the trial of the person 
charged with the murder or manslaughter 
of the person in question <Sc, to answer it, all 
the circumstances of each case must be 
regarded. 

(2) Rules as to questions by police officers 
to detained persons commented on.— -R. v. 
Bookeb (1924), 88 J. P. 76: 18 Or. App. 
Hep. 47, C. 0. A. 

8794. Add, Ciiaiiop, : — 2 Cox, C. C. 239, 


PART XXXIIL SECT. 1, SUB-SECT. 1, 
— O, (s). 

g694 V. .] — R.V.0HOTEM (1924), 

42 Can. Orlm. Cas. J 56.— CAN. 

8694 Vi. .] — The negllgenoe of 

the ylotim is not a defence to a charge 
of manRlanfyhtor unless it was the sole 
cause of the accident. — R. v. Field 
(Alta,), [19281 3 W. W. R. 757.— CAN. 

PART XXXIII. SECT. 1, SUB-SECT. 1. 

— Q. (b) i. 

gi, ,] — a murder trial 

where the victim's throat had been out 
so that he was unable to speak, evi- 
dence of questions put to deceased by 
the prosecution's witnesses & answers 
giving by nodding the head &. making 
signs, amount to “ verbal state- 
ments " under Evidence Act, a. 32, & 
are admissible as a dying declaration. 
— Ranoa V. R. (1924), I. L. R. 5 Lah. 
305.— IN0. 

part XXXm. SECT. 1, SUB-SECT. 1. 

— Q. (b) H. 

8731 II. .] — Accused was con- 
victed of manslaughter on a charge of 
murder for having caused the death of 
K. by couDseiJlng or procuring S. un- 
lawfully to use In8t.pument8 upon her 
with intent to procure her miscarriage, 
contrary to the combined effect of 
sects. 69 & 303 of CrlminsJ Code. The 
dying declaration was a lengthy 
narrative by deceased which day by 
day she related to her mother, who 
wrote down the story ; this narrative, 
which concluded with the words I 
wish C. punished,** appeared to have 


been read over to deceased shortly 
before her death & adopted by her at 
that time as a true statement ; a 
number of questions at the same time 
were submitted to her by police oflacers. 
& her answers with the questions wore 
the subject-matter of two separate 
declarations. The narrative, together 
with the two short statements con- 
taining the questions & answers, were 
all put before the jury. It was com- 
mon ground that the case against the 
accused cotild not be established with- 
out evidence of the dying declaration : 
— Held : the dying declaration was in- 
admissible. Therefore the conviction 
was quashed & a judgment & vordlct 
of acquittal was directed to be entered. 
— Bciiwartzenhauek V. R., [1936] 

S.O.R. 367 ; 3I).L.R.711; 64C.C.C. 
1.— CAN. 

PART XXXllI. SECT, 1. SUB-SECT. 1. 

— Q. (b) ili, 

8741 xix, .] — A native when 

dying from injuries intlletod upon 
him said that he was “ dead ” or had 
been " killed.” Ho then sent for his 
children & relatives, but did not take 
farewell of them, saying that he 
would say more when the pain allowed 
or when pe was bettor. He then made 
a statement inculpating applt. : — 
Held : deceased when ho made the 
statement bad not a settled hopeless 
expectation of death, & the statement 
should not have been admitted in 
evidence as a dying declaration. — R. v. 
Nuivmn, {19251 App. D. 561,— 8, AF, 

8746 L Mwd balieve death to he 
Btatement made when 

86 


deceased had no exT>eotation of death, 
but confirmed when he had a belief In 
Impending death ; — Held : admissible. 
— Debobtoli w. R., [1926] 4 D. L. R. 
722 ; [1926] S. C. R. 492; 46 Can. 
Crim. Cas. 116.— CAN, 

8764 i. Not necessarily im- 

mediate.] — On thfi trial of a charge of 
imu’der based on an alleged abortion 
or attempts to bring about an abortion, 
e.vldenco of dtjcoased given <m an 
examination taken more than six weeks 
before her death was Hdmittod as a 
dying declaration & evidence given by 
her husband on cross-examination of 
an admission made to him by the 
deceased indicating that she had 
t*impered with heiself was withdrawn 
from the jury : — Held : there should 
bo a new triaJ.--R. v. McIntosh, [1937 ] 
2 W. W. R. 1.— CAN. 

PART XXXIIL SECT. 1, SUB-SECT. 2. 

8838 U, .] — The necessity 

of dispersing a riotous crowd, which 
would become dangerous unless dis- 
persed, & which threatens serious injury 
to persons & property, Justifies a peace 
officer In using fiimrms to prevent 
violent & felonlotis outrage to persons 
Si property. A ringleader who, under 
such conditions & while assaulting a 
peace officer, is shot dead, dies by 
justifiable homicide; the peace 
officer who fired is free from any 
liability in damages. — ^Hebebt v, 
Martin, (19313 S, C7n. 145 : 2 D, L, B. 
484 ; 64 Can. 0. 0. 267.-^AN, 

o 1 . — .1— B. f», Fxmrm 

(Ont.) (1929), 51 Clan. Crlm. Oaa. 273.— 
CAN. 



886&. Add^ Annotation : — ^Refd. Beresford v, Koyal 
Insurance Co., [1937] 2 K. B. 197. 

8987« Add, Annotation : — Raid, R. v. Punch (1927), 
20 Or. App. *^p. 18. 

9023a. WitWii Children Act, 1908 (c. 67), s. 12 (1).] 
* — ^An assault within the aboVe sect, must be 
one which is likely to cause unnecessary 
suffering or injury to the health of the child. 

Applt., who was the stepfather, & had 
the custody or care, of a girl of eleven years of 
age, was charged under the above sect, with 
wilfully assaulting the girl in a manner likely 
to cause her unnecessary suffering. The 
evidence of the girl was that applt. com- 
mitted acts of indecency, not to her, but in 
her presence, & that when she screamed he 
put his hand over her mouth : — Held ; this 
was not an assault within the sect. — H. v. 
Hatton, [1926] 2 K. B. 322 ; 94 U J. K. B. 
803; 133 L. T. 735; 89 J. P. 164; 41 
T. L. R. 037 ; 28 Cox, 0. 0. 43 ; 19 Cr. App. 
Rep. 29, 0, C. A. 

9025a. .] — ^An act, unlawful per ae as being 

criminal, cannot be rendered lawful because 
the person to whose detriment it is done con- 
sents to it. 

Applt., being charged with caning a girl 
of seventeen for purposes of sexual gratifica- 
tion, pleaded in defence that the prosecutrix 
had consented, & the chairman of quarter 
sessions in summing up directed the jury that 
** consent or no consent ” was the vital issue 
in the case ; — Held : there was misdirection, 
in that the question should have first been 
put to the jury, whether the blows struck were 
likely or intended to do bodily harm. If this 
were answered in the negative, then only 
would it have been necessary for the jury 
to consider the further question, whether the 
prosecutrix had proved absence of consent. — 
R. V. Donovan, 1 1934] 2 K. B. 498 ; 103 L. J. 
K. B. 083 ; 152 L. T. 46 ; 98 J. P. 409 ; 50 
T. L. R. 500 ; 78 Sol. Jo. 001 ; 32 L. G. R. 
439 ; 25 Cr. App. Rep. 1 ; 30 Cox, C. C. 187, 
C. C. A. 

9080. Add, Annotation : — Consd. R. v, Donovan 
(1934), 60 T. L. R. 606. 


VoL zy.-4Mmixua Law. Oases 88e»-4M»7f 

9080a. Direction to Jury.]— -R. v, Donovak, No. 
9026a, ante, 

9086* Add, Annotation : — Retd. Gayler Pop© o* 
Davies, [1924] 2 K, B. 76. 

9042. Add, Annotation : — ^Apld. R. v, Nevrport 
(Salop) JJ., Ex p, Wright, [1929] 2 K. B. 410. 

904!2a. At a school for boys there was 

a rule prohibiting smoking by pupils during 
the school term whether on the school 
precincts or in public. During the term 
a pupil rather less than sixteen years old, 
after having left the school for the day & 
returned home, smoked a cigarette in the 
public street, & next day the schoolmaster 
administered to him five strokes of the cane 
as a punishment for breach of the rule. On 
the hearing of an information against the 
schoolmaster for an alleged assault on the 
boy the justices found that the rule in 
question was reasonable, that the father of 
the boy by sending him to the school 
authorised the schoolmaster to administer 
reasonable punishment to the boy for breach 
of a school rule, & that the punishment 
administered was reasonable ; & they dis- 

missed the information. An order nisi 
having been obtained calling upon the justices 
to show cause why they should not state a 
case on a question of law : — Held : the 
decision of the justices was right, no question 
of law arose on which they could state a 
case, & that the order niet should be dis- 
charged. — R. V, Newport (Salop) JJ., Ex p, 
Wright, [1929] 2 K. B. 416 ; 98 L. J. K. B. 
655 ; 141 L. T. 503 ; 93 J. P. 179 ; 45 T. L. R. 
477 ; 73 Sol. Jo. 384 ; 27 L. G. R. 518 ; 28 
Cox, C. 0. 658, D. C. 

9043. Add, Annotation : — Consd. R. v, Newport 
(Salop) JJ., Ex p, Wright, [1929] 2 K. B. 416. 

9046. Add, Citation : — sub nom, Bleke v. Grove 
(1604), 1 Keb. 661. 

9057. Add, Annotations : — Consd. Plaice v, Searle 
(1932), 48 T. L. R. 428. Retd. GottUffe v, 
Edelston, [1930] 2 K. B. 378. 


PART XXXIII. sect. 6, SUB-SEOT. 1, 

— B. 

8923 i. Attempt to dUcharge weapon — 
Condition maldna discharge impossible. ] 
— Where although a rifle was loaded & 
pointed at the body of the complainant 
the mechanism, of the trigger was in 
Buch condition that it was impoesible 
to discharge the rifle, fir the accused 
made no attempt to use the trigger, ho 
cannot be convicted under sect. 273 
of OrimJnal Code, R. 8. C., 1927, of 
attempting to discharge a loaded rifle 
at comnlamant.— R. v , Broome, [19361 
1 W. W, R. 709 ; 44 Man. L. R, 191.— 
GAN. 

PART XXXIII. SECT, 6, SUB-SECT. 1. 

— C# 

d i. Injwnt resulting in death ,] — 

Deft, was convicted upon two charges 
of criminal negligence causing bodily 
or grievous bodily harm under Criminal 
Code, ss. 284 fit 285 Held ; deft, 
was properly oonviobed. notwithstand- 
ing that death resulted from the imurles 
inflicted by his negligence.— R. v- 
Stajik, [19271 8 D. h, R. 433; 47 
Can. Crlm. Cos. 366 ; 60 O. L. R. 376.— 
CAN. 

PART XXXIII. SECT. 6. SUB-SECT. 1. 

— D. 

sd. Meemdno of ** actual bodily 


Imrm.*’] — The above words in sect. 
295 of the Code moan little. If anything, 
more than “ battery.” — R. v. Trksbgntc 
( 1926), 45 Can. Crlm. Cas. 270 ; 68 
O. L. R. 634.— CAN. 


learned trial Judge, so as to allege 
negligence In the control of a dangerous 
thing, In substitution for the charge 
of assault. — R, v, MoIvkr, 22 Q. J. P. 
173.— AUS. 


PART XXXIII. SECT. 6, SUB-SEOT. 2. 

m i. Burden of proof ,] — Where 

on a charge of unlav'tiilly wounding 
a person with intent to maim or dis- 
able him, the Crown proves that 
accused discharged a firearm in the 
direction of a crowd of persona fic 
wounded the peraon named, it 
establishes its oase, & the onus then 
shifts to accused to satisfy the ct. 
that it was either an aooident or that 
he did not intend to wound. — R. v. 
Smart (Alta,), [1927] 3 W. W. R. 753 ; 
49 Can. Grim. Cos. 76.— CAN. 

PART XXXIII, SECT. 7. SUB-SECT. 1. 
* sb. Running down by motor car — 
No intent to assault .] — Prisoner was 
indicted for assault ocoaflioning bodily 
harm. The evidence showed that the 
injury In question, a fracture uf the 
collar bone, was dtio to an acold^t 
caused by a motor car diiven by 
prisoner in a public thorougWare at 
2.50 a.m. There being no eWdenoe of 
an Intention to assault, the Indiotm^t 
was amended, at the suggestion or tne 
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PART XXXIII. SECT. 7. SUB-SECT. 2 

— C. (a). . 

9041 i. Schoolmaster dh scholar .] — 
Teacher entitled to inflict reasonable 

f mnlshment. — R. e. Metcalfe (Sask.), 
1927] 3 W, W. R. 194.— CAN. 


PART XXXIII. SECT. 7, SUB-SECT. 2. 
— c. (b). 


9066 iv. .] — Punishment causing 

temporary pain fic dlacoloumtion of tho 
flesh for a few days :—Held .* not 
excessive. — R. v. Mbicalfk (Sask.), 
[1927] 3 W. W. R. 194.-— CAN. 


9071 ii. .] — R. r. Metcalfe 

(Sask.), [1927] 3 W. W. it. 194.— CAN. 


PART XXXIII. SECT. 7, SUB-SECT. 2.— 
D. 


9078 V. .] — On appeal from a 

oonvlotlon for an assault ocoosionlug 
aotuaJ bodily harm ; — Held : the force 
used by the accused. In defending 
himself, as he did, against an ossallf^at 
armed with a hammer, was not dls- 
jiroportlonate to the pature of the 
attack made on him, althongh It caused 



Oases 9108a-«207, 


English and Empire Digest Supplement, 


9103a. .] — The old law that the owner of 

a house, or members of his family, may kill 
a trespasser who would forcibly dispossess 
him of the house, although such householder, 
or members of his family, has not previously 
retreated until no means of escaping his 
assailant are left to him, has not been amended 
or modified by modem practice. — R. v. 
Hussey (1924), 89 J. P. 28 ; 41 T. R. 
205 ; 18 Cr. App. Rep. 160, 0. 0. A. 

9111. Add, Annotaiion : — Refd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101 . 

9135a. Removal of interrupter from council meet- 
ing.]— Makshall V , Tinnelly (1937), 81 
Sol. Jo. 902. 

9154. Add, Annotation : — ^Apld. Morriss v. Winter 
(1929), 45 T. L. R. 643. 

9154a. Detention after receipt of remission 

marks.] — M. was convicted in Dec. 1926, of 
certain misdemeanours & sentenced to two 
years’ imprisonment with hard labour twelve 
months’ imprisonment, the sentences to run 
consecutively. An order was made by the 
ct. directing that he should be detained in 
prison in conformity with the sentences 
passed. He was first detained in Ports- 
mouth Prison & afterwards in Pentonville 
Prison. In Dec. 1927, after M. had been 
removed to Pentonville Prison, the Governor 
of Portsmouth Prison indorsed on M.’s stage 
card the forfeiture of five remission marks, 
to make it agree with M.’s record. There 
was a dispute whether or not the Governor 


of Portsmouth Prison had ordered the 
forfeiture of those marks on May 10, 1926, 
A the jury difitered with regard to it. As a 
result of the forfeiture of those five marks 
M. was released by the Governor of Penton- 
ville Prison on July 21, 1928, Instead of on 
July 20. On Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to recover damages for his detention in 
prisop during that one day. The jury found 
that the Governor of Portsmouth Prison had 
not acted maliciously nor with intention to 
injure M. & that he had not made a false 
statement ; — -Meld : the Prison Rules did 
not confer upon M. any legal right to an 
earlier discharge by the obtaining of re- 
mission marks, & that therefore the action 
could not succeed against either of the 
Governors ; having regard to the findings of 
the jury the action could not succeed against 
the Governor of Portsmouth Prison ; the 
Governor of Pentonville Prison was pro- 
tected, as he had merely acted in pursuance 
of the order of the ct. — Morriss v. Winter, 
[1930] 1 K. B. 243 ; 99 L. J. K. B. 101 ; 142 
L.T.67; 45T.L.R.643; 28 Cox, C. 0. 687. 

9161. Add, Annotation : — Reid. Liddle v. North 
Riding of Yorkshire Ooimty Council, [1934] 
2 K. B. 101. 

9207. After this case add : — 

Sub-sect. 4. — Child Destruction. 

See Infant Life (Preservation) Act, 1929 
(c. 34). 


the fracture of his assailant's skull, 
& he had brought himself within, & 
was lustifled by, Criminal Code, s. 23. — 
11, V. Ogal, [19281 3 D. L. R. «76 ; 
(19281 2 W. W. R. 465 ; 50 Can. Orhu. 
Oci. 71 ; 23 Alta. L. R. 611,— CAN. 

9078 vi. .1 — blow with an 

automobile crank during a drunken 
brawl cannot be justified on the ground 
of self defence, — R. v. RKOAXiiA, [1935] 
4 D. L. R. 353 ; O. R. 479 ; 64 Can. 
C. O. 276.-— CAN. 

PART XXXIII. SECT. 7, SUB-SECT. 2. 

““E. 

»j. Defence of son hy father,] — The 
conviction of a father for assault- 
ing a boy who had been kicking & 
nunohiiig hJs boy set aside. — R. v. 
WlGGTfl931] 3 W. W. R. 62; 44 
B. C. R. 364.— CAN. 

PART XXXIII. SECT. 7, SUB-SECT. 

2.— G. 

9119 i. Toucffect arrest-^MvM not me 
unnecessary force.y — A police officer 
who applies to an arrested person more 
force than is reasonably necessary to 
effect his object, even though it be a 
legitimate one, is guilty of an assault : 
his belief In the guilt of the arrested 
person Is no extenuation for the use of 
the excessive force. — R. v, McDonald ; 
R. V. Hunter, U9321 3 W. W. R. 418 ; 
[19331 1 D. L. R. 40 ; 26 Alta. L. R. 
460 ; 69 O. O. O. 66.— CAN. 

part XXXIII. SECT. 9. 

■k. Injury caused in attempting to 
stop breach of peace.]— A person using 
the force necessary to provent a con- 
tinuance or renewm of a breach of the 
peace, & struck by the pi^y he 
attempting to control I’^Ueld: Justi- 
fied in striking back. — R. e. Manson 
(1925), 43 Can. Grim. Gas. 30 ; [1925] 
1 W. W. R. 671.-~OAN. 

sm. Whai is unlawful act — ffot 
breach of municipal bye-law,] — R. v. 
Gosling (Alta.) (1927), 47 C3an. Orim. 
Cos. 21X.— CAN. 


»n. Criminal negligence — Under 
Criminal Code, s, 284 — What amounts 
fo.1— R, V, Baker, [1929] 2 D. L. R. 
282 ; S. C. R. 354 ; 51 Gan. Oim. Gas. 
352 ; 63 O. L. R. 641 ; affg,, [1929] 1 
D. L. R. 785 ; 61 Can. CJnm. (^as. 71 ; 
63 0. L. R. 275.-- CAN. 

gp. J — > 0 , MoOowan, 

[1936] 1 W. W. R. 703 ; 2 D. L. R. 
490 : 65 Can. O. O. 203 ; 44 Man. 
L. R. 117.— CAN. 


PART XXXIII. SECT. 11, SUB-SECT. 3. 

9206 i. Woman not pregnant.] — Reid : 
an indictment charging accused with 
performing an operation on a woman, 
In the belief that she was pregnant, for 
the purpose of causing her to abort, 
& with attempting to cause her to 
abort, was irrelevant. In respect that 
it did not set forth that the woman was 
at the time pregnant. — H.M. Advocate 
e. Anderson, [1928] S. C. (J.) l. — SCOT. 

sr. When offence complete .] — ^Tho 
offence imder Crimes Act, 1908, s. 221, 
of a person who, with intent to procure 
the miscarriage of any woman or 
girl, unlawfully uses any instrument 
is complete as soon as he makes use of 
the instrument, i.e., as soon as he 
inserts it ; & it is not a continuing 
offence so h>ng as the instrument re- 
mains inserted. Consequently, a 
person cannot be convicted under 
sect. 90 of the Act of “ aiding ” the 
nnlfiwfiil use of an instrument who, 
after the instrument has been used by 
another, does some act to assist 
abortion.— R. v. Bbuth, [1937] N. Z. 
L. R. 282 ; 13 N. Z. L. J. 92.— N.Z. . 


PART XXXIII. SECT. 13, SUB-SECT. 1. 

—A. 

9261 iv. — — ,1 — An Indictment 

charged accused with ravishing a 
woman ** while she was in a state of 
insensibility or unopnsciausness from 
the effects of Intoxicating liquor ” 
Beld : as the crime of rape consisted 
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In haring connection with a woman 
against her will, the indictment did 
not set forth a relevant charge of the 
crime of rape. — H.M. Advocate v. 
Grainger & Rae, [1932] S. 0. (J.) 40. 
—SCOT. 

PART XXXIII. SECT. 13, SUB- 
SECT. 1.— C. 

sr. Physical force essential,] — ^Work- 
ing upon a ^ri’s passions to break 
dowm her resistance & induce consent 
does not constitute either rape or 
indecent assault, which require 
physical force. — R. r. Landry, [1935] 
3 D. L. R. 6.39 ; 9 M. P. R. 254 ; 64 
Can. C. C. 104 ; 5 F. L. J. (Gan.) 3G.— 
CAN. 


PART XXXIII. SECT. 18, SUB-SECT. 1. 

— D. 


9281 1. Consent obtained bv fraud — 
Whai amounts to fraud .] — Cohabitation 
following a feigned marriage Is not rape 
under the law of Canada. It cannot 
be said as a general proposition, with 
regard to rape, that fraud vitiates con - 
sent. The only sorts of fraud which 
destroy the effect of a woman's consent 
are frauds as to the nature of the act 
Itself or as to the identity of the person 
who does the act. — People of Cali- 
fornia State v. Skinner, [1924] 2 
W. W. R. 209 ; 83 B. 0. R. 665.— 
CAN. 


9293 i. Conditions negativing consent 
— Drunkenness .] — Where a man ob- 
tains sexual intercourse with a woman 
while she Is insensible owing to in- 
toxication, the crime committed is 
rape, if the woman has been plied with 
drink of a deadly kind, the nature of 
which has been concealed from her, 
for the purpose of overcoming her 
resistance or making her Incapable of 
resistance ; but the crime Is Indecent 
assault only, if the woman tlirough 
indulgence has voluntarily taken the 
drink, & it has not boon doped or given 
to her for the purpose of making her 
insensible, even though sb© has been 



Vol. XV.-Criminal Law. Cases 9307a— 9820b. 


9807a. — — — On the trial of a prisoner for having 
had unlawful carnal knowledge of a girl 
under sixteen years of age, the judge directed 
the jury that although what the girl said to 
her mother several months after the offence 
was committed was not evidence, yet the 
Jury could infer what the girl said, namely, 
that the prisoner was responsible for her 
condition, from what the mother did, because 
the prisoner was at once accused, & that that 
amounted to corroboration of the girl’s 
story. Further, that the fact that the 
prisoner when he was charged b^ a police 
officer & cautioned made no denial of the 
charge was also corroboration of her story : — 
Held : both directions were wrong. Any 
inference as to what the girl told her mother 
could not amount to corroboration of the 
girl’s story, as it proceeded from the girl 
herself, & the girl could not corroborate 
herself. The fact that the prisoner when 
charged & cautioned made no denial of the 
charge could not be corroboration. — R. v. 
Whitehead, [1929] 1 K, B. 99 ; 98 L. J. 
K. B. 67 ; 139 L. T. 640 ; 92 J. P. 197 ; 27 


L. G. R. 1 ; 28 Oox, 0. 0. 547 ; 21 Or. App. 
Rep. 23, 0. 0. A. 

Annotations : — FoUd. H. v. Charavanmiittii (1930), 22 
App. Kep. 1. Extd. & Apld. R. v. Naylor (1932), 23 Cr. 
App. Rep. 177. Oonsd* R* v. Parker, [1933) 1 K. B. 8o0. 


9311. Add, AnnoMion : — Consd. Rc Stollery, Weir 
V, Treasury Solicitor, [1926] Oh. 284. 

9320a. .] — In charges of sexual offences 

corroboration of the testimony of prosecutrix 
is not in law essential, but is m practice 
required. 

If, on the trial of such a charge, there is 
corroboration on one count referring to one 
date, but there is none on another about 
another date, & the ct. rejects the corrobora- 
tion on the former, it being possible that the 
jury gave credit to it on both counts, it may 
quash a conviction on both. — R. v. Berry 
(1924), 18 Cr. App. Rep. 65, 0. C. A. 

9320b. What amounts to corroboration.] — The 

mere fact that the accused preserves a letter 
written to him by prosecutrix of a charge of 
a sexual offence is not corroboration of her 
evidence : nor is bis mere silence when he 


invited & coaxed to drink. — H.M. 
Advocate v. Logan, 11936] S. O. (J.) 

lOO.—SCOT. 

c. For “ 0 . By miarepresentation or 
fravAr — Peraonation of husband read 
“ 9296 1. Conditions negativing con- 
sent — Peraonation of husband.** 

d. Read now ** 9296 ii.** 

9295 iii. Former husband.] 

— Held : an Indictment for rape was 
relevant which bore that the woman 
was the wife of a second husband who 
was alive, while the person said to bo 
personated was the woman’s former 
husband who had been officially re- 
ported as killed in action. — H.M. 
Advocate v. Montgomert, [1926] 
S. C. (J.) 2.— SCOT, 
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9307 i. What amounts to corrobora- 
tion.] — Evidence of a witness that 
he saw accused & the grirl leave a 
dance hall under suspicious circum- 
stances at 11.30 on the night of the 
alleged seduction amounts to corro- 
boration 80 as to justify the charge 
going to the jury. — S tbeub: v. R., [1924] 
4 D. L. R. 175 ; [1924] 1 W. W. R, 
1146.— CAN. 

9307 ii. .] — Evidenco of facts 

which arc open to two Interpretations 
is not corroborative of either. To 
constitute corroboration in a criminal 
case there must be independent 
evidence of facts which are not con- 
sistent with the innocence of the 
accused. — R. v. Gaiakt, 11930] 1 
W. W. R. 690 ; 63 Can. C. C. 219 ; 38 
Man. L. R. 581, a A.— CAN. 

9307 iii. R. v, Gaisky (No. 

2), [1930] 2 W. W. R. 577 ; 54 Can. 
C. C. 199 ; 39 Man. L. R. 74, O. A.— 

CAN. 

9807 iv. .] — In order for testi- 
mony to constitute corroboration of 
evidence against an accused It must 
be independent testimony which atfects 
the accused by connecting or tending 
to connect him with the crime charged. 
In the present case, a prosecution for 
rape, in which the only question In 
is^e was whether the intercourse 
which took place was without the com- 
plainant’s consent : — Hdd : there was 
nothing in the evidence which the 
trial judge could properly tell the jury 
they might accept as corroborative of 
oomplainant’s testimony on that issue. 
— R; V, Stern, [1932] 3 W. W. R. 
688.— CAN. 
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9308 V. .] — R. V. Gosselin 

(Ont.) (1927), 47 Can. Grim. Gas. 318.— 
CAN. 

9316 V. .] — On a charge of 

attempting to have carnal knowledge 
of a girl under fourteen : — Held .’ cor- 
roboration was not nectissary- — R* 
Lizowyj (1927), 48 Gan. Grim. Gas. 
255 ; 61 O. h. R. 93.— CAN. 

9316 vi, .] — Nature of corrobora- 

tion required under Criminal Code, 
8. 1002, on a charge of carnally knowing 
a girl under fourteen. — H ubin v. R., 
[1927] 4 D. L. R. 760 ; [19271 S. C. R. 
442 ; 48 Can, Grim. Gas. 172 .— CAN. 

9816 vii, .]— R. v. Brown (N. S.), 

[1928] 3 D. L. R. 214 ; 49 Can. Grim. 
Gas. 334.— CAN. 

9316 vUi. .1— R. V. Hamlin 

(Alta.), [1930] 1 D. L. R. 497 ; 24 
Alta. L. R. 296 ; [19291 3 W. W. R. 
258 ; .02 Can. Grim. Cos. 149.— CAN. 

9316 ix. .] — Where on a trial 

on a charge of carnal knowledge the 
jury con properly find on the evidence 
that the Tirlsoner had communicated 
a venereal disease to complainant by 
sexual contact, & does so find, it is 
open to the jury to treat complainant’s 
condition as corroboration of her ^ory. 
Mere proof that the prisoner & com- 
plainant were affected with the disease 
does not, however, amount to corro- 
boration of her story, unless the jury 
is satisfied on sufficient evidence that 
she got it from him by sexual contact. 
— R. V. Drew (No. 2), [1933] 2 
W. W. R. 243: 4 D. L. R. 592; 60 
O. C. O. 229.— CAN. 

9316 X. .] — On the trial of a 

charge of having carnal knowledge of 
a girl under fourteen, evidence merely 
of an opportunity to commit the offence 
Is not stiffloiont corroboration to satisfy 
the Code. — R. v. Newes, [1934] 1 
W. W. K. 295 ; 3 D. L. R. 237 ; 61 
G. O. 0. 316.— CAN. 

9316 xi. .] — On appeal from a 

conviction & sentence on a summary 
trial of a charge of having had carnal 
knowled^ of a gli’l imder 14 yearn of 
ago : — field : the testimony of two 
other girls who had accompanied the 
accused & complainant to the place of 
the alleged offence was sullioiont, if 
believed to corroborate the tt'stimony 
of complainant as required by sect. 
1002 of the Code ; & the appeal ehouW 
be dismissed. — ^R. v. Taylor, [1937 ] 
S. O. R. 361 ; 1 D. L. K. 801 ; 67 Can. 
C. 0. 228.— CAN. 
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sp. Charge of seduction under Criminal 
Code, 8. 211 — Burden of proof .'h-n. v. 
SoHEMMER (Sask.), [1927] 3 W. W. R. 
417.— CAN. 

sq. Seduatinn under promise of mar- 
riage — Sujfiniene}/ of promise.] — R. 
SEYMOUR, [19311 3 W. W. R. 271; 57 
Can. C. C. 95.— CAN. 

ar, .] — To sustain a con- 

viction for seduction under promise of 
marriage there must bo a promise to 
marry in any event, not merely a 
promise to marry If the girl Bhomd 
become pregnant as a result of the 
proposed intercourse. — R. v. McIsaac, 
[1933] 2 D. L. R. 802 ; 60 C. C. C, 71.— 
CAN. 

8 t. Charge of attempted carnal know- 
ledge — Sufficieney of evidence.] — R. v. 
Yblds, [1928] N. Z. L. R. 18.— N.Z. 

8W. Effect of previous intercourse 
with accused — “ l^evious chaste 
character.**] — Semble : a woman who 
has bt^en guilty of unchaste conduct 
may Hubsequontly become chaste in 
legal contemplation & be seduced a 
second time. “ Previously chaste 
character ” refers to the actual moral 
status of the woman. — R. v. Lougheed 
(1903), 8 Can. C. C. 184.— CAN. 

sx. .] — A resumption of 

illicit intercourse will not support a 
charge of seducing a woman of pre- 
viously chaste character unless there 
is evidenco of intervening conduct 
amounting to reform & rehabilitation 
in chastity. — K, v. Hauberg (1915). 
24 Can. 0.0. 297.— CAN. 

52 , . 1 — On a prosecution 

for having carnal knowledge of a girl 
bctwuon fourteen & sixteen, she btung 
of “ previous chaste charaetisr, too 
fact that he has had intercourse witu 
her before docs not prevent her bong 
of “ previous chaste enaractcir, 
especially if sht? submitted througb 
fear. — K. v. Stinhon, .. 1). L- 

544 ; 1 W. VV. H. 593 ; 61 G. O. O. 
227 ; 48 B. 0. R. 92.— CAN. 

sb. .1— The term 

sect. 366 of Indian Penal Godc, I860, 
is used in the genenil senso of ®’‘Gring 
or tempting,’ ^ not in the nnuted 
Hiuise of committing the first act of 
illicit intercourse. Hence a poMon 
can be guiltj'^ of an offence under this 
sect, e^'en where the girl Wdnap »od 
had illicit intercourse with him beiore 
the kidnapping took place. — EMraBOR 
V. Laxman Bala (1936), I. L. R. 69 
Bom. 652.— IND, 
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is charged with the offence. — R. v, Marsh 
(1925), 19 O. App. Rep. 27, 0. 0, A. 

9323a. All sources of belief must 

be put to Jury.] — On an indictment for rape 
& carnal knowledge full &: sufficient direction 
must be given to the jury on the need of 
corroboration of the story of the prosecutrix, 
& on the issue of deft.'s belief about her age 
every source from which the jury may infer 
her age must be referred to, even though each 
one separately may be open to criticism. — 
R. v. Simmons (1931), 23 Or. App. Rep. 25, 

C, C* A. rr tr y 

Q323b. ; Question for jury.] — ELeld: upon 

the trial of a person charged with the offence 
of having carnal knowledge of a girl under 
sixteen the question whether the prisoner 
had reasonable cause to believe that the girl 
was of or above the age of sixteen is a ques- 
tion of fact for the jury. — R. r. Forde, 
[1923] 2 K. B. 400 ; 92 L. J. K. B. 501 ; 128 
L, T. 798 ; 87 J. P. 76 ; 39 T. L. R. 322 ; 
67 Sol. Jo. 539 ; 27 Cox, C. C. 406 ; 17 Cr. 
App. Rep. 99, O. C. A. 

Annotation : — Consd. H. v, Maughan (1931), 24 Cr. App. Rep, 
130. 

Reasonable cause for belief in marriage.] 

— See Age of Marriage Act, 1929 (c. 36), 
s. 1 (1), proviso. 

9323c. Defence that prisoner of twenty-three 
years of age or under — Prisoner between 
twenty-three & twenty-four—Defence avail- 
able.] — Rj V, Dumont (1980), 69 L. Jo. 234 ; 
169 L/. T. Jo. 239 (Recorder of London). 

9323d. .] — R, V, Woolley (1931), 

171 L. T. Jo. 209. 

9323e. .] — By Criminal Law 

Amendment Act, 1922 (c. 56), s. 2, a certain 
defence is open to “ a man of twenty-three 
years of age.” The accused was twenty- three 
years & six months of age at the time the 
offence charged was committed. He con- 


tended that he was “ a man of twenty^three 
years of age ” ; — Seld : the language of the 
sect, being ambiguous, the accused was 
entitled to the benefit of the doubt, & was 
entitled to rely on the said defence.— R. v. 
Chapman, [1931] 2 K, B. 606 ; 100 L. J. 
K. B. 562 ; 146 L. T. 120 ; 95 J. P. 206 ; 47 
T. L. R. 620 ; 75 Sol. Jo. 660 ; 29 L. 0. R. 
487 ; 23 Or. App. Rep. 63 ; 29 Cox, C. 0. 
407, 0. C. A. 

9329. Add. Citation .•—27 T. L. R. 152. 

9333. Add. Annotation : — Consd. R, v. Woods 
(1930), 143 L. T. 311. 

9336. Add. Annotation : — Hefd. R. v. Mosley, 
[1924] 2 K. B. 187. 

9337. Add. Annotation ; — Consd. Winter v. Woolfe, 
[1931] 1 K. B. 549. 

9340. Add. Annotation : — Retd. R. v. Roberts & 
Morriss (1926), 134 L. T. 635. 

9340a. What amounts to.] — A letter to a 

woman in fact procured, alluding to the 
writer as her future husband, is corroboration 
of evidence that he procured her by “ false 
pretences,” etc., within Criminal Law Amend- 
ment Act, 1885 (c. 69), s. 3. — R. v. Brown 
(1929), 21 Cr. App. Rep. 185, C. C. A. 

9347. In the cross-reference before this case, 
for ** Vagrancy Act, 1878 ” read “ Vagrancy 
Act, 1898.” 

9361a. Prosecutrix over sixteen.] — If 

on any of the material dates alleged m an 
indictment for incest the female has reached 
the age of sixteen, she may be liable as an 
accomplice &, therefore, if she is a witness 
she must be corroborated. It is a mis- 
direction in such a trial to teU the jury that 
they must first decide whether they believe 
such a female witness ; they should be 
instructed not to make up their minds until 
they find that she is corroborated. — R. v. 
Draper (1929), 21 Or. App. Rep. 147, C. O. A. 
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— A. 

sp. SufficU'ncy of corroboration .] — An 
€uiniiHBlou of having taken a jarlrl to a 
caf^ 6c regristered with her is sufficient 
corroboration of a charge of procuring 
under Criminal Code, s. 216 (a). — li. 
V. Bcott (1932), OB C. C. C. 381.— 
CAN. 

PART XXXllL SECT. 13, SUB-SECT. 5. 

— C. 

t i. .1 — The seduction & Illicit 

connection with a girl under twenty- 
one & of previously chaste character 
Is under promise of marriage & 
punishable under sect. 212 of Criminal 
Code, whether It follows immediately 
after the ppomise of marriage or after- 
wards during the engagement If It can 
be inferred that the subsistence of the 
promise induced the ^rl’s consent to 
carnal intercourse. — II. v. Ronans 
(1908), 13 O. O. O. 68.~-CAN. 

sv. Meaning of eeductian.} — ** Seduc- 
tion in the sect. Is not used in the 
narrow sense of Inducing a girl to part 
with her virtue for the first time, but 
includes subsequent seduction for 
further acts of Ulielt intercourse.-— 
Prafullakumah Basu v. Empxkob 
(1929), I. L. R. 67 Calo. 1074. -IND. 

sw. -.1 — A person mny be guilty 

of kidnapping a girl for the purpose of 
seducing her to ilUoit Intercourse even 
though he had also had such intercourse 
prior to the kidnapping. — ^I ^ishna 


Maharana V. King Emperor (1929), 
1. L. R. 9 Pat. 647.— IND. 

sa. .] — The term “ seduction *’ 

can only properly be held applicable 
to the first act of illicit intercourse, 
unless there be proof of a return to 
chastity on the part of the girl mean- 
while, or unless possibly there is an 
intention on accused’s part that the 
girl should be seduced by some different 
man. — Emperor v. Baijnatb (1932), 
I. L. R. 64, All. 756.— IND, 

gb, Distinguished from mere 

illicit conneeMon .] — Illicit connootion & 
seduction do not mean the same thing. 
Legislative recognition of tills dis- 
tinction is strongly indicated by the 
lilstory of sect. 211 of Criminal Code. 
The word •• seduces ” imports not only 
Illicit connection but also the surrender 
by a woman of her chastity to a man as 
the result of his persuasion, solicita- 
tion, promises, bribes or other means 
without the employment of force. — 
R. tJ. Gassellr, (19341 3 W. W. R. 
457 ; 119351 I D, L. R. 131 ; 62 

C. C. O. 295.— can. 

sd. (Hrl under eighteen — NeceBsity for 
corroboration .] — Prisoner was tried & 
convicted before a county ct. judge of 
having seduced a girl of previously 
chaste character Sc under the age of 
18 years, contrary to sect. 211 of the 
Criminal Code Held ; under sect. 
1002, the evidence of the girl must be 
corroborated In some material par- 
ticular by evidence implicating the 
aoGused, Sc that means that there must 

. 90 


be corroboration as to commission of 
the crime & also as to the prisoner’s 
Identity or connection with or implica- 
tion in that commission. — R. v. Auger 
(1030), 54 Can. C. C. 209 : 65 O. L. R. 
448.— CAN. 

sf. Sed^iction of girl employee under 
twenty 'One — Whether married woman 
included .] — A married woman is not a 
“ girl ” wltlilu sect. 213 (6) of Criminal 
Code.— -R. V. JoNRR, (19351 2 W, W. R. 
270 ; 3 D. L. R. 237 ; 63 O. C. C. 341 ; 
49 B. O. R. 637.— CAN. 
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9348 1 . Whether corroboration neces- 
eary.] — Since the charge under soot. 
216 (i) of Criminal Code. viz., that the 
o^Tused ** being a male person ” lived 
wholly or in part on the earnings of 
prostitution, is one which cannot be 
laid against the woman involved, she 
is not an acoomplioe of the man so 
charged ; therefore, her evidence 
need not be corroborated, but In such 
a case the Judge is Justified in warning 
the Jury not to accept It without most 
careful scrutiny. — R. v, Williams, 
(19351 2 W. W. R. 640 : 2 D. L. R. 
696 j 63 C. C. C. 360.— CAN. 

sk. Acts of accused must be /or own 
benefit.] — There cannot be a con- 
viction for living on the profits of 
prostitution where the acts of the 
accused are net for Ms own benefit. — 
R. V. RIOHARP, 11935] 8 D. L. R. 640 ; 
8 M. P. R. 644 ; 68 0. 0. 0. 366.-- CAN. 
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9362a* Evidence of relationship — ^Admission of 
accused.] — father was charged with incest 
with his daughter » & the only evidence of the 
relationship on which the Crown relied was 
a statement by the prisoner to the following 
effect ; “ O. is my daughter & I am sorry 
to say that I have had connection with her 
& I am responsible for the condition she is 
now in/* to which he subsequently added i 
“ I have never looked on G. as my daughter, 
more like a sister to me. We {i.e. G.'a 
mother & I) did not get married until five 
years after G. was bom.” The prisoner was 
convicted : — Held : there was evidence of 
relationship to go to the jury & the con- 
viction must be affirmed. — B. v. Jones | 
(1933), 149 L. T. 143 ; 77 Sol. Jo. 230 ; 24 
Cr. App. Bep. 65 ; 29 Cox, C. C. 637, C. C. A. 

9364a. What is an aggravated assault.] — Mundat 
V. Maiden (1876), 33 L, T. 377 ; 39 J. P. 742 ; 
24 W. B. 67. 

9387. Add, AnnotcUione : — Expld. B. v, Keech 
(1929), 21 Cr. App. Bep. 125. Consd. B. v, 
Maughan (1934), 24 Cr. App. Bep. 130. 

9367a. .] — The ct. disapproves the 

defence open under above sect, to a charge 
of carnal knowledge, not being open on that 
of indecent assault. — B. v. Laws (1928), 
21 Cr. App. Bep. 46, 0. 0. A. 

dniiotaticma : — Oonsd. R. v. Keech (1929), 21 Or. App. Rep. 

125. Befd. R. V, Blackman (1929), 2 Cr. App. Rep. 132, 

9367b. .] — B. V, Maughan (1933), 76 

L. Jo. 338. 

9367c. .] — On a charge of indecent 

assaxilt on a girl under sixteen years of age, 
a reasonable & bond fide belief that the girl 
was over the age of sixteen can never be an 
available defence. — B. v. Maughan (1934), 
24 Cr. App. Bep. 130, C. C. A. 

Reasonable cause of belief in marriage.] 

— See Age of Marriage Act, 1929 (c. 36), 
s. 1 (1), proviso. 

9370. Add, Annotation : — Consd. B. v, Donovan 
(1934), 50 T. L. B. 666. 


9370a. Offence may be committed by woman.]-*^ 

B. V, Hare, No. 8121a, ante, 

9399a. ,] — Besp. married his wife in 

1916 &; a child was bom in 1917, In 1920 
resp. entered into a written separation agree- 
ment with his wife, whereby rosp. was f^ pay 
his wife 25s, a week & his wife was to maintain 
herself & the child, of which she was to have 
the sole custody & control without any 
interference by resp,, but resp. was entitled 
to have reasonable access to the child. Resp, 
failed to make the payments under the agree- 
ment & fell into arrears to the amount of 
about £100. An information was preferred 
against resp for neglecting the child in a 
manner likely to cause her unnecessary 
suffering or injurv to her health, contrary to 
Children Act, 1908 (c. 67) x—Held: the faot 
of the separation agreement, without regard 
to the way in which its obligations had been 
perfomied, did not get rid of the legal 
presumption that resp. had the custody of 
the child, & the case must be remitted to the 
justices to decide whether in fact resp. had 
wiltully neglected the child in the manner 
alleged. — Brooks v, Blount, [1923] 1 K. B. 
257 ; 92 L. J. K. B. 302 ; 128 L. T. 607 ; 
87 J. P. 64 ; 39 T. L. R. 168 ; 67 Sol. Jo. 
299 ; 21 L. G. B. 150 ; 27 Cox, 0. 0. 399, D. O. 

9412. Add, Citation 1 I.ev. 267. 

9414. Add, Annotation : — Refd. Be Carroll, [1931] 
1 K. B. 317. 

9439a. Girl kept secretly.] — Applt, was 

charged with taking an unmarried girl, being 
under the age of sixteen, out of the possession 
& against the will of her father. The girl 
left home quite voluntarily, & went to applt. 
He kept her secretly. The judge persuaded 
applt. to plead guilty, telling him that he 
had no defence to the charge if he kept the 
girl secretly & did not inform her parents : 
— Held : there had been a miscarriage of 
justice, as applt. had not really pleaded 
guilty to an offence under Offences against 
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9362a i. Evidence of relationship — 
Mother's evidence of non-access,] — On 
a trial for incest by intercourse between 
a father & his ille^timate daughter ; — 
Held : the rule m Russell v. Russell 
that neither a husband or wife may 
give evidence of non-intercourse applies 
in all oases & in all cts. — R. v, Skaton, 
[19331 N. Z. L. R. 548,— N.Z. 

k i. .] — In relation to the crime 

of incest, “ cohabit implies sexual 
intercourse. — R, v, Fournier (1934), 
62 Can, C. 0. 397.— CAN. 

1 i. Sider includes half-sister.] — A 
prisoner was convicted of incest with 
his half-sister. On a case stated by 
the trial Judge : — HeXd : the word 
** sister ’* as used in the definition of 
** incest ” contained in sect. 222 of the 
Orlmlnal Code, included half-sister. — 
R V, Thompson (1033), 27 Q. J. P. R. 
08.— AUS. 

_ „ , R. 

(1927), 40 0. L. R. 206.— A US. 

sf. Daughter of deceased wife^s 
brother.l-'Held : sexual luteroourse 
between a man & the daughter of his 
deceased wife's brother constitutes the 
crime of incest by the law Of Scotland, 
—a & W. t). H.M. Apvooatb, 110291 
S. C. (J.) 1.— SCOT. 

sk. Corroboration of one witness — 
Unneoes&irv -) — Bergeron v. R. (1030), 
56 Can. C. C. 62.— CAN. ^ 
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sd. On child — Corroboration — What 
amounts fo.] — (1) On an appeal from 
a oonviotion under sect. 292 of Criminal 
Code for an indecent assault on a girl 
eight years of age : — Held : the fewt 
that the clilld was foxmd to have 
gonorrhoea 8c that the accused bad 
that disease at the time of his arrest 
was not, under all the circumstances, 
corroboration of the girl’s testimony 
sufflciont to satisfy the requirements 
of soot. 1003 of the Code. 

(2) While proof merely of an oppor- 
tunity for the commission of the offence 
charged is not corroboration, yet a 
false statement mude by the accused 
may give to a proved opportunity a 
different complexion from what it 
would Have borne had no such false 
statement been made. Therefore, the 
trial Judge chaiged the Jury properly 
when he told It that if It accepted the 
testimony of a certain witness, which 
contradicted the accused’s testimony 
as to his is^hereabouts on tho evening 
of the alleged offence, it could con- 
clude that there was some corrobora- 
tion of the girl's story. — R. v. Drew, 
[1933] 1 W. W. R. 225 ; 4 D, L. R. 329 ; 
60 C. a O. 37.— CAN. 


PART XXXIII. SECT. 14, SUB-SECT. t. 
—A, 

q i. J — person having a 

doutdoil out of Canada, who leaves his 
family In Canada without moans, may 
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be convicted of failing to support his 
family in Canada. — R. v. Scott (1925), 
44 Can. Crim. Gas. 117.— CAN. 

PART XXXIII. SECT. 14, SUB- 
SECT. 1.— B. 

so. “ Without lawful excuse ** — Onus 
of proof .] — Tho onus of proving that a 
failure to provide necessaries for an 
infant was “ without lawful excuse,” 
Is on the Crown. — R. v. Joudret, 
ri935j 3 D. L. R. 754 ; 64 Can. C. C. 
130.— CAN. 

PART XXXIII. SECT. 15, SUB-SECT. 1. 

f J, Qirl out of parents' control. 1 — 

R. V. Joe (Ont.) (1928), 60 Can. Crim. 
Cas. 152.— CAN. 

PART XXXIII. SECT. 15, SUB-SECT. 3. 

8Z. Taking from custody of mother.]— 
Applt. was convicted of ti»e offence of 
taking an unmarried girl andor the age 
of 18 from the custody of her ruothor 
with the intent that she might be im- 
lawfiiUy carnally known by Idin. /ho 
evidence showed that Immoral relations 
had existed between the applt. & the 
girl for some prior to tho alleged 
offence. & that when applt. informed 
the girl that he was leaving N. on a 
visit to C., she expressed a desire to 
go ^vith him, so he paid her railway fare 

she accompanied him : — Held .* the 
conviction should be quashed. — 
Stephens v. R. (1936), W. A. L. K. 9. 
— AUS. 
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the Person Act, 1861 (c. 100), s. 66, & the 
conviction must be quashed. — R. v. Alex- 
ander (1912), 107 L. T. 240 ; 76 J. P. 216 ; 
28 L. G, R. 200 ; 23 Cox. 0. 0. 140 ; 7 Or. 
App. Rep. 110, 0. C. A* 

9458. Add. Annotations : — Consd. R. v. Maughan 
(1934), 24 Or. App. Rep. 130. Refd. R. 
Denyer, [1926] 2 K. B. 268. 

9480. Add. Annotations : — Apld. R, v. Surrey 
Justices, Ex p. Witherick, [1932] 1 K. B. 
460. Refd. R. v. Wilmot (1933), 97 J.'P. 
149. 

9480a. .] — Appct. was summoned 

under Motor Car Act, 1903 (c. 86), s. 1, for, 
& convicted of, driving a motor car on a 
highway “ recklessly at a speed which 
was dangerous to the public, having regard 
to all the circumstances of the case, including 
the nature, condition & use of the said high- 
way, to the amount of traffic which actually 
was at the time,or might reasonably have been 
expected to be, on the said highway : — 
Held : as the driving of the car was one 
indivisible act which might constitute both 
the offences charged, the conviction was not 
bad for duplicitv. — R. v. Jones, Ex p. 
Thomas, [1921] 1 K. B. 632 ; 90 L. J. K. B. 
643; 124 L. T. 668; 86 J. P. 112; 37 
T. L. R. 299 ; 19 L. G. R. 364 ; 26 Cox, O. C. 
706, D. C. 

Annotation : — Apld. R. v. Surrey Justices, Ex p. Witherick. 

I1932J 1 K. B. 450. 


9482. Add. Citation : — sub nom» Houghton v. 
Manning (1906), 49 Sol. Jo. 446. 

9488. Add. Annotation: — As to (1) Refd. Pointon 
V. Cox (1926), 136 L, T. 606. 

9490. After this case add : — 

“.] — See, now. Road Traffic Act, 1930 
(c. 43), ss. 10, 11, 12. 

9490a. Motor coach — Advertised times of 

departure & arrival — ^Necessitating speed In 
excess ‘ of statutory maximum.] — Resps. 
owned a motor coa^ which was a heavy 
motor car fitted with pneumatic tyres, & was 
restricted under Heavy Motor Car Order, 
1904, to a maximiun speed limit of twelve 
miles per hour. The vehicle was driven bv 
a servant of resps. between London & 
Plymouth. Resps. advertised times of 
departure & arrival which necessitated an 
average speed of eighteen miles per hour 
without allowing for stops. While driving 
the coach at thirty-five miles per hour on 
one of the scheduled journeys, resps.* servant 
was stopped by the police, & resps. were 
summoned for counselling, procuring, aiding 
& abetting the commission of the offence : — 
Held : reaps, ought to have been convicted 
of counselling & procuring. — Newman v. 
OVBRINQTON, HARRIS & ASH, LtD, (1928), 
93 J. P. 46 ; 27 L. G. R. 85, D. 0. 


Part XXXIV. — Offences against Property 


9498. Add. Annotation : — ^Refd. Lake v. Simmons, 
[1926] 1 K. B. 366. 

9499. Add. Annotations : — Refd. Lake v. Simmons, 
[1926] 2 K. B, 61 ; Lowther v. Harris (1926), 
43 T. L. R. 24 ; BuUer & Co., Ltd. v. Brooks 
(T. J.),*Ltd. (1930), 142 L. T. 676 ; London 
Jewellers, Ltd. v. Attenborough, London 
Jewellers, Ltd. v. Robertsons (London), Ltd., 


[1934] 2 K. B. 206 ; Staffs Motor Guarantee, 
Ltd. V. British Wagon Co., [1934] 2 K. B. 305. 

9500. Add, Annotations : — Consd. Ijondon Jewel- 
lers, Ltd. V. Attenborough, London JeweUers, 
Ltd. V. Robertson (London), Ltd., [1934] 2 
K. B. 206. Refd. I^ake v. Simmons (1926), 
95 L. J. K. B. 586 ; Lowther v. Harris 
(1920), 43 T. L. R. 24. 


PART XXXIII. SECT. 15. SUB-SECT. 4. 

9458 i. Belief titat girl over sixteen no 
defence .] — It is not a Kood defence to a 
charge of kidnapping under sect. 366 
of the Penal Code that the accused 
honestly believed the kidnaped girl 
to be over 16 years of age. — Krishna 
Maharana V. Kino Emperor (1929), 
I. L. R. 9 Pat. 647.— IND. 


PART XXXIII. SECT. 18. 

f i. ^ 

(1934), 62 Can. C. O. 326.— CAN. 

g JL, — xt, V. W 

(Ont.) (1929), 62 Can. Orlm. Cos. 336.- 
CAN. 

„ -.] — Deft, was con- 

victed for that he did, having charge 
of an automobllo. by wanton or furious 
driving, cause bodily harm to N. 
There was conflicting evldenoe as to 
speed & evidence that the cause of the 
accident was the car ** shimmying : — 
Held : there was absence of conclusive 
evldenoe that deft, was driving 
furiously, he was entitled to the 
benefit of the doubt. — R. v. Wilmot, 
[1930] 1 D. L. R. 778 ; 52 Can. C. C. 
336 ; 64 O. L. R. 606.— CAN, 

g ill. Insufficient ftraftes.}— It 

would not be suflioient merely that a 
oar was insufficiently braked to 
warrant a chaive of reokless or negli- 
gent driving. It would depend on the 
pace of the car & other considerations. 


— Sherallt V, R. (1929), 60 N. L. R. 
309.— S. AF. 

g iv. Crowded front seat dr 

** mimmying ** wheels.] — R. v. Strioky, 
fl931] 1 D. L, R. 993 ; 65 Can. C. C. 
68 ; 2 M. P .R. 448.— CAN. 

g V. Projecting unlighted load.] 

-The mere fact that a motor oar is 
driven at night with materials pro- 
iecting beyond the body of the oar & 
without lights on the projections is not 
in itself an unlawful act. — R. v. 
Gilbertson & Fuller, [1930] 2 

W. W. R. 10 ; 53 Can. O. 0. 286 ; 24 
S. L. R. 380.— CAN. 

g Vi. — — Reduction of sentence .] — 
R. «. Duguat [1933] 1 W. W. R. 690 ; 
59 C. C. C. 828 ; 41 Man. L. R. 211.— 
CAN. 

g vii, Failure to obey “ stop ” 

•CJonviotion for wanton & reck- 
less driving in failure to obey “ stop ’* 
sign. — R. V. Jackson, [3937] 1 D. L. R. 
32 ; [1930] O. R. 594 ; 67* Can. O. 0. 
220.— CAN. 

sa. Wilful misconduct — Sufficiency of 
evidence.] — Where on the frial of a 
charge under s. 285 of the Criminal 
Code of causing bodily harm by wanton 
or furious driving, etc., it Is found that 
anterior to the collision the aooused 
was driving at a very fast rate of speed 
& was under the influoice of liquor, 
either of these findings Is soffioient to 
show the existence of that anterior 
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wilful misconduct or wilful negligence 
leading to the collision which the 
tribunal trying the case must find 
before convicting on said charge. — R. 
ex rel. Kendall v. O'Sullivan (Alta.), 
[1929] 2 W. W. R. 322 ; 61 Can. Oim. 
Cas. 422.— CAN. 

9478 i. Motor car — High speed in fog.] 
— R. V. Willis (1931), 55 Can. C. C. 
107.— CAN. 

sb. Duty of driver to avoid accident.] 
— There Is on absolute duty on the 
driver of a motor vehicle to take 
reasonable i»reoautiona to avoid danger, 
irrespective of the degree of negll- 

S snce, under sect. 247 of the Criminal 
ode.— R. V. Cahill (1932), 6 M. P. R. 
634.— CAN. 

sd» Indictment for manslaughter dr 
causing grievous bodily harm — Acquittal 
on first countr-^Conviction on second set 
aside.] — Upon on indictment for man- 
slaughter & causing grievous bodily 
harm by negligently driving an auto 
mobile, a conviction on the second 
count following an acquittal on the 
first will be set aside. — R. v. Mondt. 
(im^l D. L. R. 382 ; 60 0. 0. O. 278. 

PART XXXIII. SECT. 21. 

io. Of urife dr children^Oenuine 
inabilUy to provide necessaries.) — Held : 
a lawful excuse." — R. v. Bunting 
(1926) 46 Can. Grim. Cas, 136 ; 68 
O. L. R. 87 8^— CAN. 



Vol. XV.-^riminal Law. Cases 9687—9956, 


9537* Add, Annotations: — Consd, Lowther v, 
Harris (1926), 43 T, L. R. 24; Lake v, Sim- 
mons, [1927] A. 0. 487. Refd. Buller & Oo.Ltd., 
V. Brooks (T. J.), Ltd. (1930), 142 L. T. 676. 

After this case add “ See^ also, Insttb- 
ilNCB, Vol. XXIX., p. 417, No. 3258.** 

9553. Add, Annotation : — Refd. Lake v, Simmons 
(1926), 95 L. J. K. B. 586. 

9557. Add, Annotation : — Refd. R. v, Fisher (1926), 
10 Or. App. Rep. 166. 

9614a. .] — R. V. Hughes, No. 2219a, ante, 

9702a. S. P. R. v. Banks (1821), Russ. & Ry. 441, 
0. 0. R. 

Annotation : — Eefd. R. r. Stear (1848), 1 Den, 349. 

9769. Add, Annotation: — Refd. Jones v. Waring 
& GUlow, [1926] A. 0. 670. 


9778a. .] — Where a clerk or servant, who has 

the rnere custody of goods, disposes of them 
for his own benefit, &; in a maxmer alien from 
the purposes for which he was intrusted with 
them, he is guilty of larceny. — R. v, Robinson 
(1840), 4 J. P. 620. 

9900. Add. Annotation : — Refd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co. (1930), 143 L. T. 650. 

* 9944. Add. Annotation : — ^Dlstd. Farey v, Welch, 
[1929] 1 K. B. 388. 

9954. For “ .*’] read Live animals ferae 

natures — Laroenable If reduced Into posses- 
sion.] 

9956. Add. Annotation : — Consd. Farey v, Welch, 
[1929] 1 K. B. 388. 


PART XXXIV. SECT. 1. SUB-SECT. 1, 
—A. (a) iU. 

9510 ill. .l—Where the driver 

of a motor car had It supplied with 
gasoline & oil at a service station with- 
out arranging for credit &, on the 
proprietor requesting payment & 
stating that the oar must be left until 
the goods were paid for, he drove the 
oar away without paying : — Held : 
he was guilty of theft. — R. v. Thomas, 
11928] 2 W. W. R. 608 : 50 Can. Crim. 
Gas. 177 ; 23 Alta. L. R. 523.— CAN. 

PART XXXIV. SECT. 1. SUB-SECT. 1. 

— B. 

9587 I. Property tn goods parted with 
— Induced hy fraud .] — Where the owner 
of an article, being induced thereto by 
the fraud of another, delivers the 
article to that other for the purpose 
of his endeavouring to find a purchaser, 
& empowers him to pass the property 
in the article to the purchaser, the case 
is not one of larceny by a trick. M. 
handed a ring to P. on sale or return 
on demand,” giving P. the power %,o 
dispose of it to anybody he chose at a 
price fixed by M. or at any price pro- 
vided he accounted to M. for the price 
fixed. P., who had a fraudulent 
intent when he received the ring, 
pledged it with C. : — Held : as M. had 
conferred on P. a power to dispose of 
the ring, P. had not been guilty of 
larceny by a trick & was able to pass 
the property in the ring to C. — 
Lambell V. Moore, [1929] V. L. K. 
149 ; [1929* Argus L. R. 146.— AUS. 

PART XXXIV. SECT. 1, SUB-SECT. 4. 

— A. 

9647 iii. .]— Where the trtal 

judge directed the Jury that, where a 
person is found to be in possession of 
anything stolen, shortly after It has 
been stolen, he may be convicted of the 
stealing or of recelvhig ; that the 
ruiouBed might get rid of this fact by a 
satisfactory explanation, but the burden 
is on him to give this explanation : — 
Held : this was sufllcient direction 
when the accused was found guilty of 
larceny by finding, but would have 
been insufficient on a conviction for 
larceny or receiving. — R. v. Weston, 
[1927 J S. A. S. R. 439.— AUS. 

PART XXXIV. SECT. 1, SUB-SECT. 7. 

““B. 

6 i. Taking car without consent 

of owner.] — R. v. ScmnDT & Edlung, 
[1930] 2 W. W. R. 497 ; 64 CJon. 0. 0. 
168 ; 42 B. O. R. 479.--CAN. 

PART XXXIV. SECT. 1, SUB-SECT. 7. 

— —C. 

9762 1. Retaking own property^lm^ 
proper execution by s/fcmjGT.]— -Where a 
sheritf has no special property or 
interest In goods except by virtue of a 
writ of execution under which he has 


seized the goods & that writ was 
improperly issued, a person cannot be 
convicted for theft for taking the goods 
from him. — R. v. Mudry, [1935J 2 
W. W. R. 225 : 4 D. L. R. 358 : 64 
C.C. 0.177; 43Man.L. R.274.— CAN. 

m i. .] — Kennedy v. R. (Que.), 

(1929), 52 Can. Crim. Cos. 324.— CAN. 

eg. Taking property vUdged .] — Ham- 
mond V. R. (1931), 55 Can. C. C. 301.— 
CAN. 

PART XXXIV. SECT. 1. SUB-SECT. 

8.— B. 

9810 ii. .] — R. V. Krathy (1931), 

55 Can. C. C. 150.— CAN. 


PART XXXIV. SECT. 1, SUB-SECT. 9. 

—A. 

sk. Partner.] — W. & R. carried on 
business in partnership os customs 
agents & income tax adjusters. W. 
attended to the customs agency only. 
A customer sent the firm a cheque, 
to be paid for income tax, drawn in 
favour of the Income Tax Comr., 
worded ” Credit payee's account only,” 
& crossed ” Not negotiable.” The 
cheoue was received by an employee 
of the firm, handed to a fellow em- 
ployee & banked by him, cleared by 
the bank, &; the amount of the cheque 
paid to the firm's aocoimt. R. then 
drew a cheque on the firm’s banking 
account, for a Bimilar amount & paid 
it into W.’s banking account. W. 
subsequently used foi his own pur- 
poses practically the whole of this 
amount. There was no evidence that 
W. knew of either the receipt of the 
customer’s cheque or of the dealings 
with it imtU after the cheque drawn 
by R. had been paid into his account ; 
— Held : as, when R.'8 cheque was 
credited to W.'s account, a debt duo 
from the bank to W. was created, 
which was property of which W. re- 
mained a bailee, the jury might find 
W. guilty of larceny of the original 
cheque, if, on the evidence, it could 
find that he knew, after the payment 
into his account of the cheque drawn 
by R., of the existence of the bail- 
ment, Sc then converted portion of the 
debt to his own use. — R. v. Wall 
(1932), 32 S. R, N. S. W. 171 ; 49 
N. S. W. W. N. 41.— AUS. 


PART XXXIV. SECT. 1, SUB-SECT. 9. 

— B. (b). 

■1. Goods on approval — Conversion 
of good .] — Whore a person takes goods 
on approval under an agreement that 
property therein was to pass only if 
he exercised his option to take them, & 
paid cash In full for certain articles & 
in part for others ; — Held : the trust 
continues till the option is exercised & 
cash payments made. Sc he oomimts a 
oiimlnal breach of trust if he sells them 
without such payments. — Khitish 
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Chandra Deb Roy v. R. (1924), 
I. h. R. 51 Calc. 796.— IND. 

sk. Goods left behind by passenger .] — 
A passenger, K., on a tramcar lost her 
watch on the tram, & the evidence 
showed that a watch was picked up by 
another passenger L., & handed to the 
conductor, who did not report the 
finding to the trust : — Held : on the 
evidence, larceny by the conductor had 
not boon established beyond reasonable 
doubt ; also as R. had full right to the 
possession of the watch, the property 
in the watch could rightly be laid on 
her ; on R. leaving the car the watch 
was in the possession of the Municipal 
Tramwavs Trust, & L., in assisting 
the Trust to protect its possession of the 
watch, did not take it out of the 
Trust’s possession. — Vkrco v. Craftkr, 
[1935] S. A. S. R. 12,— AUS. 


PART XXXIV. SECT. 1, SUB-SECT. 11. 

9859 1. What constitutes .] — A bank 
official was sorting banknotes on the 
counter of the bank when the accused 
entered. The official placed the notes 
on a shelf under the counter in front of 
him. One of the accused presented a 
revolver at him, & another passed 
round the counter, struck the official 
on the bock of the head with a tyro- 
lever, & took the money from under 
the counter. They then left the bank : 
— Held : the statutory offence of 
larceny from the person had been 
established. — R. v. Stewart (1929), 
S. A. S. R. 600.— AUS. 


PART XXXIV. SECT. 1, SUB-SECT. 13. 

sm. Crop'paymcnt lease — Lessee dis- 
posing of whole crop dr appropriating 
proceeds — Not offence of tlieft.] — R. r. 
Handbbek, [1924] 1 D. L. R. 1104 ; 41 
Can. Crim. Cas. 177 ; [1923] 2 W. W. R. 
661. — CAN. 


PART XXXIV. SECT. 1, SUB-SECT, 
14.— A. 

9880 i. From sheriff— Valid seizure 
must be proved.] — R. v. Lvcwk (Sask.), 
[1926] 3 W. W. R. 453.— CAN. 

sn. From peace officer — Who is .] — 
There is no offence of theft under 
sect. 348 when the owner of goods 
rcinovos goods seized by the agent of a 
landlord who la bailiff only under Land- 
lord & Tenant Act, 1927, as such an 
agent Is not a peace officer.— R. r. 
Lipman, [19351 3 IL L. K. J 22 ; 03 
C, a. C. 148.“ -CAN. 


PART XXXIV. SECT. 1, SUB-SECT. 

14.— B. 

so. Hu partner.]- AVhoro there is a 
partnership agreement by which neither 
fiartner could withdraw profits as 
salary without iho other’s consent, 
such withdrawal without authority Is 
theft.— Tremblay v. R. (1936), 66 
Can. O. G. 387.— CAN, 
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Cases lQ»0l8-<10,S16a« English and Empikh Digest Supplement. 


lOjOlS. Add, Annotation : — Apld. K. v. Friend 
(1930), 22 Or. App. Rep. 130. 

10,015. Add, Annotation : — Apld. R. v. Friend 
(1930), 22 Or. App. Rep. 130. 

10,027. After this case add : — 

I. Motor Vehicles, 

See Road Traffic Act, 1930 (c. 43), s. 28. 
10,050. Add, Annotation : — ^Apld. R. v. Harding 
(1929), 46 T. L. R. 105. 

10,060a. .] — Applt. broke into a dwelling- 

house which was then occupied only by a 
maidservant, & he attacked her & demanded 
money & clothes. The servant handed over 
a mackintosh belonging to her master. 
Applt. was convicted of robbing the servant 
of the mackintosh ; — Held : as the servant 
was in charge of her master’s belongings she 
had a special property in the mackintosh, & 
applt. ’s conviction for robbing her of it was 
right. — R. V , Harding (1929), 142 L. T. 583 ; 
94 J. P. 55; 46 T. L. R. 105 ; 73 Sol. Jo. 
853 ; 28 L. G. R. 69 ; 21 Or. App. Rep. 166 ; 
29 Cox, 0. 0. 108, 0. 0. A. 

10,116. Add, Citations .—93 L. J. K. B. 236 ; 130 
L. T. 320 ; 68 Sol. Jo. 389 ; 27 Cox, O. C. 
579. 

Add, Annotation : — Consd. R. v, Hughes 
(1927), 136 L. T. 671. 


10,148;. Add, AnnoUtHona : — Retd. Performing 
Right Soc. r. Mitchell A Booker, [19241 1 
K. B. 762 5 R. v, Davies, Sx p. Penn (1982), 
48 T. h, R. 666; R. v, Morris (1938), 24 Or. 

App. Rep. 105. 

10,200a. Steward & elerk to guardians.] — Held : 
guilty of embezzlement, though not duly 
appointed, nor even appointed at all under 
the common seal. — R. v, Braoaix, R. v, 
Weixings (1824), 1 O. & P. 457. 

10,279a. Meaning of ** entrusted.*'] — A bank 

clerk employed to post into the ledger & 
read from the cash-book, bank-notes from 
£100 in value up to a £1,000, & who in the 
course of that occupation had, with other 
clerks, success to a file, upon which paid 
notes of every description were filed ; took 
from that file a paid bank-note for £50 : — 
Held : the prisoner could not be considered 
as entrusted with the possession of this 
note, so as to bring him within 16 Geo. 2, 
c. 13, s. 12, although he had access to it. — 
R. V. Bakewedl (1802), Russ. & Ry. 35 ; 
2 Leach, 943 ; 168 E. R. 670. 

Annotation: — Reid. R. v. Aslett (No. 2) (1803), 2 Leach, 
958. 

10,315a. Question of fact for Jury.] — (1) Where 

a deft, is charged with the fraudulent con- 
version of money the question whether he 
has been entrusted with the money or has 
received it for or on behalf of the persons 


PART XXXIV. SECT. 1, SUB-SECT. 17. 

•— C. 

Bp. Obtaining signature, to promissory 
nofc.J — Doft. was convicted under 
Criminal Code, s. 405, of the offence 
of obtaining by false pretences a pro- 
missory note for 11,000 from one B, 
The evidence showed that doft. pro- 
cured the signature of B. to a form of 
promissory note, giving his own note 
in exchange therefor. The printed 
form was not the property of B. : — 
Held : merely Inducing B. to sign his 
name was not “ obtaining an^hing 
capable of being stolen ** within s. 40.5. 
—11. tJ. LerchJx, [19281 3 D. L. R. 688 ; 
50 Can. Grim. Cas. 52 ; 62 O. L. R. 
336.-“CAN. 

PART XXXIV. SECT. 1, SUB-SECT, 
17.— E. 

sr. Crops.] — -Where a provincial 
statute provides that in the ceise of a 
crop -payment lease the lessor shall 
be deemed to be & to have been the 
owner of the share of the crop reserved 
to him as rent from the moment of the 
sowing of the croi), his ownership & 
interest in said shore Is such as may be 
the subject of theft thereof by the 
lessee under sect. 347 & sect. 352 of 
the Criminal Code, — R. v. Casslls, 
[1932] 1 W. W. K. 572 ; 26 Alta. L. R. 
180 ; 57 C. O. C. 366.— CAN. 

PART XXXIV, SECT, 1, SUB-SECT. 20. 

10,121 i. For R. V, McInttbb 
(189^), 31 N. S. R. 422."' read “ R. v. 
MoOaffbkt (1900), 83 N. S. R. 232.» 

10,123 xifi. — - .1 — R. V. 

Andetcws (N.B.) (1925), 44 Can. Grim, 
Cas. 201.— CAN. 

10,123 xiv. R. V, Wil- 

son (1924), 36 B. C. R. 64.— CAN. 

10,123 XV. ,1— R. V , Jones 

(Sask.). [19261 3 W. W. R. 313; [1927] 
3 D. L. R. 679; 47 Can. Grim. Cas. 
380.— CAN. 

10,123 xvi. ,} — ^Accused 

was found on May 17 in poaseaslon of 
a bicycle stolen on Feb. 11 
the period of three months was not 
too long to oast upon accused the duty 
of accounting, or giving some reason- 


able explanation, for his possession, & 
in the aosenoe of a reasonable explana- 
tion the ct. might Infer guilt & convict. 
—James v, R. (1927), 48 N. L. R. 289. 
— S, AF. 

10,123 xvU. .] — Recent 

possession of stolen goods is evidence 
of stealing or of receiving according to 
the clrcumstanoes of the case. It Is 
open to question whether the posses- 
sion of goods stolen six weeks prior to 
the finding of them in the possession 
of the accused can be considered recent 
nnder some circumstances. — R. v, 
IWANOHUX & IWANCITDK, [1929] 1 
D. L. R, 279 ; 1 W. W. R. 125; 50 
Can. Crlm. Cos. 405 ; 24 Alta. L. K. 8. 
—CAN. 

10,123 xviil. .1 — Where on 

a trial of a charge of theft the Crown 
relies on the fact that property proved 
to have been recently stolen was in the 
accused’s possession, be Is entitled to 
an acquittal if his explanation of the 
ossession is on© which may reasonably 
e time, even thongh the tribunal is 
not convinced of its truth. — R. v, 
Koriney, [19311 2 W. W. R. 566; 56 
Can. C. C. 90.— CAN. 

10,126 i. Possession of recently stolen 
property — As evidence of larceny .] — 
Unexplaintjd poasession of goods re- 
cently stolen is evidence of theft by 
the possessor. He is entitled to 
acquittal, how^over, if he gives an 
explanation consistent with innocence. 
— R. V. WTii?ON, [19361 3 D. L. R. 317 ; 
66 Can. C. 0. 245 ; TOM. I>. R. 637 ; 
6 F. h. J. (Can.) 86.-~-CAN. 

10,129 i. Possession of reamtly stolen 
property — When explanation reguired-—’ 
Reasonableness of explanation for magiS’' 
irate.}— H, v. Murphy, Kitchen & 
Sleen, [19311 4 M. P. R, 158.— CAN. 

PART xxxrv, SECT. 2, SUB-SECT. 8. 

d. For ** AUS. ” read « 0, AF.»» 

PART XXXIV. SECT. 2, SUB-SECT. 6. 

10,298 iv, .] — Where a law- 

cqirent did not account for sums 
collected for a client, notwithstanding 
repeated applications made for the 
money, & only remitted the sums 
after he had been arrested; — 
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a conviction for embezzlement was 
Justlfled. — E dgar v. Mackay, [1926] 
S. C. (J.) 94.— SCOT. 

10,298 V. Sufficieni money of 

agent in possession of principal — No 
mens reo,] — P ike v. R. (1930), 54 
Can. 0. 0. 375 ; 48 Que. K. B. 230.— 
CAN. 


PART XXXIV. SECT. 3, SUB-SECT. 1. 

10,314 ii. .1 — H. entered the 

offices of F., Ltd., In V., & in exchange 
for 11,000 received £23 in cash & a 
draft for £200 drawn on P. Bank, Ltd., 
London, reciting “pay from our credit 
balance to the order of H. £200,” & 
signed F., Ltd. H. indorsed the draft 
“ pay to the order of L. Bank, Ltd., 
for deposit to my credit.” When H. 

E resented the draft at L. Bank, Ltd., 
i verpool, payment was refused. On a 
charge against F. under Criminal Code, 
B. 355, for converting the money to his 
own use & for failing to account for 
It, it was found by the trial Judge that 
F., Ltd., was an alioAi for F. himself ; 
that F. knew of the transaction carried 
out by his clerk : that F,, Ltd., had 
no credit either at L. Bank, Liverpool, 
or at P. Bank, London, & they did not 
remit H.'s money to London as under- 
taken : — Held : on the facte stated 
the cose did not come within sect. 866, 
& the conviction was set ewlde.— R. v, 
Faulds (1922), 40 Can. Grim. Cas. 300 ; 
31 B. C. R. 421.— CAN. 


10,314 iii. .] — Where a person 

hands over money to another pursuant 
to a proposal & undertaking of the 
latter to invest the money In certain 
securities, there is In sultotanoe a 
“ direction,” within Criminal Code, 
8. 367, so to invest it. — R, v. Campbell 
(1926), 46 Can. (Mm. Cas. 159 ; 22 
Alta. L, R. 219 ; [1926] 1 W. Mf, B. 
671.— CAN. 


S(1931). 


10,816a 1. — Question of fad for 
ry,] — Held: on a charge of f^uau- 
lent conversion under sect. 20 (1) (Iv) 
(5) of Larceny Act, 1916, the question 
whether money haei been reoelved by 
the accused “ for or on aoeount of 
other persons is a fact to be decided 
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specified in the indictment is a question of 10,S45s. Preliminary examination In 

fact for the jury on which the judge must bankruptcy.] — R. v. Txpitijsj, No. 2204:a, ante* 

adequately direct them. 10,345b. Affidavit In defence to ac tion for 

<2) Counts charging the fraudulent con- account by co-trustee.] — R. v* Tuttle, No. 

version on a certain date of a general 2204a, ante. 

deficiency are bad unless it is the duty of io,352a. Prospectus to be read as a whole — 

deft., on the date specified, to hand over the Effect of omissions.] — A prospectus for the 

lump sum in his hands to the person who is issue of debenture stock issued by a co. of 

entitled to it. — R. v. Sheae (1925), 134 L. T. which applt. was chairman was composed 

127 ; 89 J. P. 207 ; 42 T. L. R. 67 ; 28 Oox, of statements which in themselves were 


C. O. 86 ; 19 Or. App. Rep. 46, 0. C. A. 

10,315b. .] — Whether a transaction is an 

“entrusting” within Larceny Act, 1916 
(c. 50), s. 20 (1), or a loan, entitling the 
recipient of the property to use it, is a 
question of fact for the jury. — B. v. Smith, 
[1924] 2 K. B. 194 ; 93 L. J. K. B. 1006 ; 131 
L. T. 28 ; 88 J. P. 108 ; 69 Sol. Jo. 37 ; 27 
Cox, C. C. 619 5 18 Or. App. Rep. 76, C. C. A. 

Annotation : — Folld. R. v. Sheaf (1926), 89 J. P. 207. 

10,31 5o. .] — The true test in a charge under 

Larceny Act, 1916 (c. 60), s. 20 (1) (iv) (a), 
is whetner accused had control of the property 
charged or not, in circumstances whereby he 
became entrusted. — R. v. Morter (1927), 
20 Or. App. Rep. 53, 0. 0. A. 

10.316. Add, Annotations : — ^Apld. R. v* Tuttle 

_ R. I 

[1924] 2 K. B. 194. 

10.317. Add. Annotation : — Refd. R. v. Morter 
(1927), 20 Or. App. Rep. 53. 

10,322. Add. Annotation: — Dbtd. R. v. Smith, 
[1924] 2 K. B, 194. 

10,326a. Indictment — Necessary averments.] — R. 
V. Sheaf, No. 10,315a, ante. 

10,326b. Count charging conversion of general 

balance.] — A count in an indictment should 
not charge the fraudulent conversion of a 
general balance alleged to be duo. — R. v. 
Morris (1933), 24 Or. App. Rep. 105, C. C. A. 

10,333. Add. Annotation : — Retd. B. v. Smith, 
[1924] 2 K. B. 194. 

10,345. Add. Annotation : — ^Apld. R. v. Tuttle 
(1929), 140 L. T. 701. 


perfectly true, but it omitted information 
about the co.’s affairs, with the result that 
the prospectus, taken as a whole, ^ve a 
false impression of the position of the co. 
On the trial of applt. for an offence under 
Larceny Act, 1861 (c. 96), s. 84, the judge 
directed the jury that a written statement 
might be false within the meaning of the 
section not only because of what it stated, 
but also because of what it concealed, or 
omitted, or implied : — Held : this was a 
correct statement of the effect of the section, 
& applt. was rightly convicted of an offence 
under it. — R. v. Kylsant (Lord), [1932] 1 
K. B. 442 ; 101 L. J. K. B. 97 ; 146 L. T. 
21 ; 48 T. L. R. 62 ; 75 Sol. Jo. 815 ; 23 
Cr. App. Rep. 83 ; 29 Oox, C. 0. 379. 

Annotaiion : — Consd. R. v. Bisblrglan, R. v, Howeson, R. v. 

Hardy, tl936] 1 All E. R. 580. 

10,352b. — .] — Applts. were associated 

in the publication of a certain prospectus, 
which invited subscriptions for shares in an 
old-established co. of metal dealers Si bakers. 
Part of the sum to be subscribed was to be 
used in acquiring a contplling interest in 
another co. which was said to have similar 
interests. The prospectus intimated that 
“ the substantial amount of the additional 
working capital which will now become 
available should assist maU^rially in extending 
both the volume & the scope of the co.’s 
activities.” In fact the co. to be acquired 
was engaged in a gamble to make a corner in 
pepper : — Held : there was such a partial 
& fragment ary statement of fact in the pro- 
spectus that the withholding of that which 


by the jury ; as it Is vital, they must 
be expressly directed to find on the 
point, it is not sufficient that It has 
not been withdrawn from them ; 
acoordlnarly, as no such direction had 
been given by the trial jud^, the trial 
was unsatisfactory, & the accused 
must be re-tried. — A.-Q. v. Lawless, 
[1930] I. R. 247.— IR. 

sb. Conversion by stockbroker .] — 
There is no authority which justifies 
a stockbroker In speculating \^th his 
customers* margins & securities for 
his own account. Appeal from the 
conviction of a stockbroker for theft 
from a co., a ** one man co.’* of which 
he bad sole control & was practically 
the sole owner, affirmed. The money 
in question represented cash Sc aecurltios 
which had been deposited with the co. 
by its customers as security for their 
tradlug accounts.— R, v. Martin, 
[19321 3 W. W. R. 1 ; [1933] 1 D. L. R. 
434 ; 40 Man. L. K. 524 ; 59 0. 0. 0. 
g.— CAN. 


PART XXXIV, SECT. 3. SUB-SECT, 2. 

10,827 Iv. To be guilty of 

theft under Criminal Code, s. 356, 
accused must have received money, 
valuable security, or other things on 
terms requiring him to hand over the 
thing received, or the proceeds thereof, 
to some person other than the person 
from whom he received it, $c h&ve 
fraudulently converted it to his own 


use. — R. o. Connors (1923), 51 N. B. R. 
247.— CAN. 

10,327 V. .1 — Where A. delivers 

goods to Ji. requiring him to accoimt 
to him, A., for them, the case is not 
within Criminal CJode, s. 355. — R. v. 
Luciuk (8ask.), [1926] 3 W. W. II, 
453.— CAN, 

sd. Intention to r&pay — Offence com- 
mitted.] — R. V. Thomson (1930), 54 
Can. C. C. 175.— CAN. 


PART XXXIV. SECT. 3, SUB-SECT. 3. 

10,334 V. .1 — On the trial of a 

charge under Criminal Code, s. 357, 
the Jury should be instructed to deter- 
mine, leaving aside any directions 
which may be in evidence with respect, 
to the disposition of the money alleged 
to have been misapplied, whether 
without such directions the relation- 
ship of debtor & creditor would exist 
between the parties, & that if it would 
the directions must have been in 
writing. Sc that, if it wmuld not, oral 
directions would be sufficient to 
ftupp<*rt the charge. — R. v. Swityk, 
[1925] 1 D. L, B. 1015; 11925) 1 

W. W, R. 656; 48 Can, Crim. Cos. 
245.— CAN. 


10,384 vi. .) — ^Misapriropriation 

of money given to a ptwon to pay off 
a mtge. & used for other purpottos 
held on the facts not to oouHtitute 
theft.— R. V. PoTTBK ; H. v. Van 
OUPENAL, [1937] 1 H, b. R. 460 . 67 


Can. O. 0. 249; 51 B. C. B.. 361.— 

CAN. 

n i. J — Though there may he 

circumstances under which a person 
who has paid trust money into his 
overdrawn banking account may be 
able to negative the presumption of 
fact that he Intended to convert it to 
his own use Sc to deprive the owner of 
his property in it, yet, if the accused 
falls satisfactorily to di6|:>lace this 
presumption, the ct. is entitled to draw 
the inference that the crime of theft 
has been proved. — R. v. Weiss, [1934] 
A. D. 41.— S. AF. 

sf, M(ynev must be recewed os trustee.] 
— Fournier v. R. (1933). 00 C. C. O. 

135.— CAN. 


PART XXXIV. SECT. 4. 

a i. Kmmietfae of faJsjfy.V- 

iccused, who was managing dJr<‘Ctor 
f a mining co., in the statornentH 
,’hich he made, afiopted & relied upon 
mort.s made by the mine niuniigci, 
rhlch he believed to bo ocourato Sc 
rue ; hla ntatementa d d not 

0 beyond the moaning to bo attrlbut^ 
y tbo mine manager’s reports of the 
jBult of the work upon the ground ; Sc 

could not Lhereforo be said that 
•cused published stal^ements which 
ora false to his knowledge In any 
laterlal particular, within sect. {, 14 
• the Criminal Code. — R. v. Har- 
)URT, (19301 1 D. L, R. 730 ; 52 
m. C. d 342 ; 64 0. h. R. 666.— CAN, 
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was not st ated made that which was stated 
false, & the publication of the prospectus 
was an offence within Larceny Act, 1861 
(c. 90), R. 84. — R. V. Bishirgian, R. v, 
Howeson, R. V, Hardy, [1936] 1 All E. R. 
686 ; 164 L. T. 499 ; 62 T. L. R. 361 ; 25 
Or, App. Rep. 176; 30 Oox, 0. C, 379, 

C. G. A. 

10,354. Add. Annotation Consd. R. v. Bassey 
(1931), 47 T. L. R. 222. 

10,410a. .] — Any violence is sufficient in law 

to sustain an indictment of robbery with 
violence. — R. v. Harrison (1930), 22 Or. 
App. Rop. 82, C. 0. A. 

10,433. Add the following para. : — 

Where it was proved that a prisoner, to 
obtain money, said to a prosecutor, “If you 
do not assist me, I will say you took indecent 
liberties with me some time ago “ : — Held : 
not sufficient to sustain a count which 
charged that he threatened to accuse the 
prosecutor of having attempted & en- 
deavoured to commit with him “ the abomin- 
able crime,” etc. 

10,471. Add. Annotation : — Refd. Thorne xu Motor 
Trade Assocn., [1037] 3 All E. R. 157. 

10,475. Add, Annotation : — Refd. Tborne v. Motor 
Trade Assocn., |1937] 3 All E. R. 157. 

10,480. Add. Annotations : — Consd. Thorne v. 
Motor Trade Assocn., [1937 J 3 All E. R. 157. 
Refd. R. V. Denyer, [1926] 2 K. B. 258 ; Hardie 
& Lane v. Chilton, [1928] 2 K. B. 306. 

10,487a. Demand of money as alternative to in- 
clusion in stop list — Protection of trade 
Interests.] — I)., a servant & stop list super- 
intendent of the Motor Trade Assocn., wrote 
a letter to R., a garage proprietor, stating 
that the assocn. offered an alternative to R. 
to inclusion in the stop list of the assocn., 
namely, the payment of a certain sum, the 
publication of an undertaking to observe 
protected prices of motor cars, etc. : — Held : 

D. was rightly convicted of uttering a letter 
demanding money with menaces contrary to 


Larceny Act, 1916 (c. 60), s. 29 (1), & it was 
iminaterial that his motive in writing the 
letter was the protection of a trade interest. — 
R. V. Denver, [1926] 2 K. B. 268; 95 
L. J. K. B. 699 ; 134 L. T. 637 ; 42 T. L. R. 
452 ; 28 Cox, O. C. 153 ; 19 Cr. App. Rep. 
93, C. C. A. 

Axmotaiiona: — N.F. Hardlo& Lane t). Chilton, [1928] 2 K. B. 
306. (Note.— For the purposea of the administration of 
criminal law, unless & until R. v, Denyer is reversed by 
the only competent tribunal [viz., the House of Lords], It 
is blndlnsr upon, & will be enforced by, the CJt. of Ortnunal 
Appeal against any person or persons offending in like 
manner (Lord Hew art. C.J.) (1928), 20 Or. App. Rep., 
af pp. 185 (Sc 186). Dbtd. Thorne v. Motor Trade Assocn., 
[1937] 3 All E. R. 157. Refd. Auto -Mart (London) v. 
Chilton (1927). 43 T. L. B. 463. 

10,505a. .] — ^Applts. were convicted of threat- 

ening to accuse of a crime within Larceny Act, 
1916 (c. 60), s. 29 (2) (5), with intent to extort 
money. They had enticed a man into a 
compromising situation with one of them- 
selves & then threatened to accuse him of 
“improper conduct”: — Held: the mere 
fact of the words being capable of being 
understood to mean some offence not within 
the sect, was no defence, as it was a question 
for the jury what was the effect on the mind 
of the man on whom they were intended to 
operate, & as there was evidence on which 
the jury could properly come to the con- 
clusion that the threat was a threat to accuse 
of the particular crime mentioned in the 
indictment, & the convictions must be 
affirmed. — R. v. Stuart, R. v. Leonard, 
R. V. Maples, R. v. Tannbn, R. v. Taylor 
(1927), 43 T. L. R. 716 ; 20 Or. App. Rep. 74, 
0. 0. A. 

10,516a. Agreement not to report defaulter to 
Tattersalls.] — Burden v. Harris, [1937] 4 
All E. R. 569 ; 54 T. I.. R. 86 ; 81 Mol. Jo. 
924. 

10,603. Add. Annotation : — Refd. Towle v. Im- 
proved Industrial Dwellings Co., [1931] 1 
K. B. 263. 

10,725a. Finding must be by night.] — R. v. 

Harris, No. 5478a, ante. 


PART XXXIV. SECT. 8, SUB-SECT. 2. 

10,459 i. Lictter addressed to non- 

existent verson.}— Deit. was convicted 
of sending a threatening letter ad- 
dressed to “ Sir, James W. Moir ” at 
40, Duke St., Halifax. There was no 
such person as ** Sir James W, Moir,” 
but 40 Duke St. was the business 
address of James W, Moir, by whom 
the letter was received : — Ueld : deft.’s 
appeal from the conviction failed. — R. 
V. Varbeff (1922), 57 N. S. R. 415.— 
CAN. 

PART XXXIV. SECT. 8, SUB-SECT. 3. 

— B. 

10,465 ii. .]— Where a 

person is indicted on a charge under 
Crimes Act, 1900, a. 99, of having by 
menaces demanded property with intent 
to steal the same, & where the threats 
or menaces used for the purpose of 
obtaining the property are manifestly 
of such a character that there can be 
no doubt that they would operate on 
the mind, not only of the vlotim, but 
of any reasonable person, a lud^ may 
in his summing up direct the Juiy as 
a matter of law, that if they believe 
the evidence for the Crown, the threats 
or menaces used would constitute a 
menace within the meaning of the 
sect. — R. V. Rasmussen & Spiegel- 
OLAS8 (1928), 28 S. R. N. S. W. 349 : 
45 N. S. W. W. N. 87.— A US. 

p i. Extortion by constable.} 

— R. V. LapHAM (1913), 24 O. W. R. 


Ill ; 4 0. W. N. 838 ; 21 Can. Crim. 
Cas. 79 ; 10 D. L. R. 315.— CAN. 

PART XXXIV. SECT. 9, SUB-SECT. 1. 

— D. 

10,594 ii. .]— Baker v. R. 

(1930), 54 Can. C. C. 353 ; 49 Que. 
K. B. 193.— CAN. 


PART XXXIV. SECT. 9, SUB-SECT. 3. 

10,679 i. Intent mvst be alleged .} — 
R. r. Rosa, [19271 1 D. L. R. 911 ; 47 
Can. Crim. (Jas. 71 ; 59 N, S. B. 65. — 

CAN. 


PART XXXIV, SECT. 10, SUB-SECT. 3. 

n i. Form of indictment .) — 

The charge, intended to be of an offence 
under sect. 461, lacked an allegation 
essential to constitute the crime, 
namely, that the intent was to commit 
the assault, that is, on C. P., os 
charged, in the shop that was broken 
into ; & there was no evidence that 
supplied this omission, so as to give 
foundation for an amendment under 
sect. 889 (2) that would make it in 
reality a charge under sect. 461. 
Without amendment, & without proof 
of the crime intended to be described, 
there was a finding of guilty of the 
charge, as set out, which did not 
describe any crime. The conviction 
must therefore be quashed. — M cNeil 
V. R., [1931] S. O. R. 506 ; 3 D. L. R, 
762 ; 65 Con. C. C. 253.— CAN, 

sk. Intent to commU indictable offence 
----Offence need not be e^pedfied .) — On a 
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charge of breaking & entering a dwell- 
ing-house with intent to commit an 
indictable offence therein, it is un- 
necessary to allege a speclflc indictable 
offence in the indictment. — B. v. 
Delobt & Richardson (1932), 4 
M. P. R. 524.— CAN. 

si. Intent to commit common assaidt — 
Evidence.) — Entry with intent to re- 
cover propeity or commit assault is 
sufficient to support an indictment for 
breaking & entering with Intent to 
commit a common assault. — R. v. 
Delorey (1933), 60 0. C. O. 244; 
6 M. P. K. 93.— CAN. 

PART XXXIV. SECT. 13. 

gm. Found disguised — No intention 
to commit indictable offence — Intent to 
interfere with private rights.) — R, v. 
I>HILL1PS, [19311 2 D. L. R. 461; 56 
Can. C. C. 49.— CAN. 

BO. Essentials of offence.) — The fact 
that a man has housebreaking Instru- 
ments in his household or business 
repositories ordinarily used by him for 
the conservation of his personal 
belongtnjra does not bring him within 
the purview of sect. 464 (a) of Criminal 
Code until ho takes them out & goes 
with them abroad at night os if to use 
them. It is of the essence of the 
offence under said section that the 
offender bo discovered in the possession 
of the Instrument rather than that it 
should be discovered in his possession. 
— R. V. Mitchell & McLean, [19321 
1 W. W. R. 657.— CAN, 



V<a. XV.— Criminal Uw. Cases 10,727— 10,779b. 


10,727. Add. Annotation : — Consd. R. v. Hatch 
(1933), 24 Or. App. Rep. 100. 

10,720a. Electric torch, pliers, & gloves.] 

— Rowlatt, J., said that he very much 
doubted whether an electric torch could be 
described as an instrument for house- 
breaking any more than could a pair of 
gloves. The pliers, too, were a tool anybody 
might possess with no intention of house- 
breaking. — R. V. Stewart (1932), 96 J. P. Jo. 
137. 

10,731a. Possession must he by night.] — 

R. V. Harris, No. 6478a, ante. 

10,782a. Marks on doors corresponding with 

implements — ^Admissibility of evidence.] — At 

the trial of applt., who was charged with 
being found by night in possession of an 
implement of housebreaking, evidence was 
given that marks corresponding with the 
particular implement had been found on the 
doors of two houses. Applt. had been in- 
formed by the police that they did not 
intend to charge him with attempting to 
break into either of those houses, but in the 
summing-up the jury were, in substance, 
invited to come to the conclusion that applt. 
had attempted, by means of the particular 
implement, to break into those two houses :-~ 
Held : in view of the admission of the evi- 
dence, in the circumstances of this particular 
case, & of the direction in the summing-up 
the conviction must be quashed. 

Semble : apart from the circumstances of 
this particular case, if the evidence had been 
confined to the fact that marks had been found 
on doors which mi^ht have been made by a 
similar implement, it would have been admis- 
sible. — R. V. Hatch (1933), 24 Cr. App. Rep. 
100, C. 0. A. 

10,752. Add. Citation : — 68 Sol. Jo. 264. 

Add. Annotation : — Folld. R. v. Klein (1932), 
23 Cr. App. Rep. 185. 

10,752a. .] — Applt. was convicted on an in- 

dictment which charged him with receiving 
sums of money knowing them to have been 


obtained under circumstances amounting to 
misdemeanour, to wit, conspiracy to defr^d* 
contrary to Larcency Act, 1916 (c. 50), 
s. 33 (1). It was contended on his behalf 
that, as the actual obtaining of the goods by 
the conspirators had been effected by a 
different misdemeanour, namely, false pre- 
tences, the indictment was bad in law 
Held : as the words of the Act are “ obtained 
. . . under circumstances which amount to 
. . , misdemeanour ” & not “ obtained . . • 
by misdemeanour,'^ the indictment was 
properly laid & the conviction must bo 
upheld.-~R. V. Klein (1932), 23 Or. App. 
Rep. 185, 0. 0. A. 

10,754a. .]— R. v. Hyman (1926), 19 Cr. 

App. Rep. 125, 0, C. A. 

10,764b. Or obtained— Meaning.]— “ Ob- 

tained " in Larceny Act, 1916 (c. 60), s. 33, 
means obtained physically. — R. v. Missell, 
R. V. Ringle, R. V. Erbington (1926), 19 
Or. App. Rep. 109, O. C. A. 

10,762a. Necessity for.] — On a charge of 

knowingly receiving stolen goods there must 
be unequivocal evidence of the receiving of a 
chattel proved to be stolen. — R. v. Evens 
(1930), 22 Or. App. Rep. 16, 0. C. A. 

10,779. Add. Annotation : — Refd. Conn v. Turn- 
bull (1925), 89 J. P. Jo. 300. 

10,779a, .] — (1) To sustain an indictment for 

knowingly receiving stolen property some 
possession or control must be proved. 

(2) Evidence of intention to commit a 
crime is not sufficient for a conviction of that 
crime. — R. v. Freedman (1930), 22 Cr. App. 
Rep, 133, 0. C. A. 

10,779b. Possession ol cheque In payment for 

stolen goods.] — Evidence that a prisoner has 
been in possession of a cheque given in pay- 
ment for the purchase of stolen goods is not 
sufQcient evidence of possession of the stolen 
goods to justify a charge of receiving them 
knowing them to have been stolen. — R. v. 
Barrow (1934), 24 Cr. App. Rep. 141, 
C. C. A. 


PART XXXIV. SECT. 14. SUB-SECT. 1. 

0 i, Distinct from receiving goods 

knowingly stolen .} — R. v. Ybaman, 
[19241 2 D. L. R. 1116; 2 W. W. R. 
452 ; 42 Gan. Grim. Gas. 78; 33 

B. C. R. 390.— CAN. 


c j[[, Effect of pariicivedion in 

theft. \ — On tbo trial of a charge of 
retaining stolen goods knowing thorn 
to have been stolen, the trial judge 
found that tb© three accused had 
jointly & actually participated in steal- 
ing the goods in question, &, therefore, 
dismissed the charge, on the ground 
that the accused having themselves 
stolen the goods, could not be convicted 
of retaining them. On appeal by the 
Crown ; — Held : the appeal must be 
dismissed. — R. v. Bbown, [1936] 1 
W. W. R. 539 ; 2 D. L. R. 265 ; 05 
Gan. 0. 0. 244 ; 50 B. 0. R. 339.-— CAN. 

sp. Receiving or retaining — Criminal 
Code. 8. 899— Tiro separate offences.]— 
R. V. Beablb, [1929f 1 W. W. R. 491 ; 
61 Can. Grim. Gas. 128 : 24 Alta. h. R. 
37.— CAN, 


PART XXXIV. SECT. 14, SUB-SECT, 3. 
— A. 

10,778 Iv. ^Hroof of mispieUm 

that goods ^olen.}— Where, on a charge 
of unlawful poseesBlon, neither of the 


arresting police oonstabies swore that 
he actually entertained a suspicion 
that the article had been stolen or 
unlav'fuUy obtained, & the evidence 
only rendered it probable that such 
Buspiclon existed : — Held> : deft, could 
not be convicted. — Cobstbn v. Noblbt, 
[1927] S. A. S. R, 421.— AUS. 

10,773 V. What evidence 

necessary .} — A person cannot be called 
on to aoooimt for his possession of 
property under Police Act, XIII of 
185G, 8. 35 (1), unless there is evidence 
which satisfies, not the police officer, 
but the ot., after judicial consideration, 
that such property may be reason- 
ably suspected of being stolen or 
fraudulently obtained,” — R. v. Dhanji- 
BHAI EDtJLji (1895), I. h. R. 20 Bom. 
348.— IND. 


PART XXXIV. SECT. 14, SUB-SECT. 8. 


10,789 hi. .] — The mere finding 

of stolen property in the house where 
accused lived is not of itself sufficient 
to prove possession by him, where there 
are other inmates of the house. There 
must bo control, exclusive or joint, as 
well. Especially is this the ease where 
accused was only a casual inmate or 
the house &, where the Inhere the 
property was found hidden was 
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ocessiblo, not only to the other in- 
aates of the house, but to outsiders as 
pell. — B. V. Pawlbtt, [1923] 1 

V. W. R. 1453 ; 40 Can. Grim. Gas. 
;12 ; 33 Man. L. R. 103.— CAN. 

jj J, .] — Applt. was charged on 

complaint with ha^ng in his possession 
)n premises of which he was the re- 
>uted tenant or occupier, gold reason - 
ihly suspected of being stolen or un- 
awfolly obtained. He was present 
vhen police officers discovered in 
in old underground working on a 
Pining lease of which he was the 
lolder a lighted furnace, which was 
veil hidden, 8z a considerable quantitj 
>f gold-bearing ore in a crucible in t he 
‘uraace. Applt. stated he had aban 
iuSod the lease, ii?" p‘®ex- 

)f the existence of the 
pressed his opinion that the 
^een Duolcn, & hlaraod some Indian 
ninors who wore in the vicinity : 

* (1) applt- was the tenant of 

s:°s 

ta(?f ailed to prove that he was no^ in 
.Sssession ”• 

Iannxnq, [19291 W. A. U. B. 42. — 



Cases 10,815a— 11,088a. EsraLiSH akd Empire Digest Supplement. 


10«815a. Under Frauds by Workmen Act, 

1777 (c, 56), s. 10 — ** Dwelling-house ** — 
Includes warehouse not attached to dwelling- 
house.] — B. v. Bdmundson (1859), 2 B. dt E. 
77 ; 28 L. J. M. 0. 213 5 83 L. T. O. S. 237 ; 
23 J. P. 710 ; 5 Jur. N. S. 1361 ; 7 W. R. 
665 ; 8 Cox, O. 0. 212 j 121 E. R. 30. 

10,865. Add, Annotations : — Folld. R. v, Currell 
(1936), 25 Cr. Aipp. Rep. 116. Refd. Wool- 
mington v. Public Prosecutions Director, 
[1936] A. C. 426. 

10,878a. .] — R. v, Dawson (1926), 19 

Cr. App. Rep. 128, O. O. A. 

10,878b. .] — The proper direction on a 

charge of receiving with guilty knowledge is 
that, if the jury are satisfied that deft.’s 
explanation is consistent with his innocence, 
they ought to, not may, acquit, even if they 
do not accept the explanation given by a 
witness for the defence. — R. v, Kettering- 
HAM (1926), 19 Cr. App. Rep. 159, O. C. A. 

10,898. Add. Annotation : — Refd. Eadio v. I. R. 
Oomrs., [1924] 2 K. B. 198. 

10,905a. •] — R. 17. Reynolds (1927), 20 

Cr. App. Rep. 125, 0. 0. A. 


10,906a. — — .] — ^On the Mai of an indictment for 
receiving with guilty knowledge, the jury 
must be clearly warned that the contents of 
a statement made by the thief before the 
trial are not evidence against deft., &> if the 
former is called at the trial before he is 
sentenced, there must be a careful direction 
on his testimony. — R. v. Baguley (1926), 19 
Cr. App. Rep. 64, 0. 0. A. 

10,927a. Several accused charged with receiving — 
Direction as to possession.] — R. v. Peokham 
(The Younger), No. 8166c, ante. 

10,940. Add. Annotations : — Consd. R. v, Manley 
(1932), 97 J. P. 6. Refd. R. v. Berg, Britt, 
Oarr^ dfc Dummies (1927), 20 Or. App. Rep. 38. 

10,954. Add. Annotation: — As to (2) Apld. R. v. 
Woods (1930), 143 L. T. 311. 

10,997. Add. Annotation : — Refd. Lake v. Simmons 
(1926). 95 L. J. K. B. 686. 

11,032. Add. Annotation : — ^Folid. R. v. Smith 
(1931), 22 Cr. App. Rep. 180. 

11,038a. .] — False pretences are not proved, 

unless the falsity of the words used is 
unequivocal & intentional. — R. v. Seely 
(1928), 21 Or. App. Rep. 18, 0. 0. A. 


PART XXXIV, SECT. 14, SUB-SECT. 4. 
—A. 

10,823 i. Inferred from circumistances.] 
— Knowledge that goodw stolen pro- 
Burned from pnrrhaso from a st rangor 
at less than wholesale tn’iee.— H. r. 
POMEKOY, {19361 4 D. L. 11. 523 ; 67 
Oan. C. C. 71 ; 51 B. C. 11. 161.- CAN. 

10,828 i. Onus of proof . — R. c. 
Berklovitch (N. S.) (1926), 46 Can. 
Grim, Gas. 148.— CAN. 

PART XXXIV. SECT. 14, SUB-SECT. 6. 

g i, .] — While It is true that the 

recent posseBsion of stolen property 
raises a prestunption of fact that, tf 
not reasonably explained, the possessor 
is the thief, yet for the raising of such 
a presumption the exclusiveness of the 
possession or access Is material. — R. v. 
Pawleit, [1923] 1 W. W. R. 1453 ; 40 
Gan. Grim. Gas. 812 ; 33 Man. L. R. 
703.— -CAN. 

10.851 i. What ia recent — Materiality 
of nature of article,] — R- v. Jones 
(Sask.), [192613 W.W.R. 313; [1927] 3 
D. L. R. 679 ; 47 On. Grim. Gas. 880.— 

OAN. 

10.852 iv. .1— R. V, An- 

drews (N.B.) (1925), 44 Oan. Grim. 
Gas. 201.— CAN. 

10,852 V. .] — B. V. Jones 

(Sask,), [1926] 3 W. W. R. 313; [1927] 
3 D. L. R. 679; 47 Can. Grim. Gas. 
380.— CAN. 

PART XXXIV. SECT. 14, SUB-SECT. 6. 

10,861 iv. ] — Frozooas V. R. 

(1933), 00 C. C. 0. 324.— CAN. 

10,861 V. .] — There ia no com- 
mon law, or statutory rule that posses- 
sion of recently stolen goods is pHmd 
facie evidence of knowledge that they 
were stolen, although a jury may, 
with other circumstances, properly infer 
such knowledge from the recent posses- 
sion. — R. V. WERE ; R. V. Schwartz, 
[1936] 1 W. W. R. 225 ; 1 D. L. R. 
685 ; 65 Oan. 0. O. 43 ; 43 Man. L. R. 
507.— CAN. 

PART XXXIV. SECT. 14, SUB-SECT, 8. 

10,901 i. Recent possession of stolen 
propertp-^As evidence of reoeiHtw ,] — 
R. V. Jones (Sask.), [1926] 3 W. W. R. 
313; riP27] 3 D. L. H. 679; 47 Can. 
Grim. Cae. 380.— OAN. 

10,903 i. Evidence of thief-^Must be 
corroborated,] — It appears to be now 
imdoubted that, on a trial on a charge 


of receiving, the testimony of the 
thief should, under said rule of practice, 
be corroborated.— 11. v. Galsey, {19361 
3 W. W. R. 491 ; 4 J>. L. R, 732 ; 44 
Man, L. R. 364 ; 67 Oan. C. C. 108 ; 0 
F. L. J. (Oan.) 148.— OAN. 

PART XXXIV. SECT. 14, SUB-SECT. 9. 

gn. Several articles received by different 
persons — Receivers triable joirUly .] — 
MUSSAMMAT GULJANIA V. 11. (1927), 
I. L. R. 6 Pat 583.— IND. 

PART XXXIV. SECT. 16, SUB-SECT. 1. 

10,975 ii. .) — In order to con- 

stitute the oflonoe of obtaining money 
by false pretences. It is not necessary 
that the fraud should operate in 
precisely the way intended or expected 
by prisoner. If in fact the fraud 
operated as a direct cause of the pay- 
ment of money, it is immaterial that 
the chain of causation was different 
from that which prisoner Intended or 
expected. — R. v. Lambaesi, [1927] 
V. L. K. 349 : 49 A. L. T. 23 ; [1927] 
Argus L. R. 297.— AUS. 

10,975 iii. .] — Obtaining by 

false pretences involves a false repre- 
sentation of fai't made with intent to 
defraud, inducing the i)arty to pai’t 
with the money obtained. — R. v. 
Brine (1936), 11 M. P. R. 131.— CAN. 

so. LicdnlUy aUhough facts amount to 
larceny. ] — A charge of unlawfully 
obtaining goods irom F., by false 
pretences, with Intent to defraud. F. 
was not the owner of the goods, but 
the bailee for a special purpose : — 
Held : when deft., by fraud, vtith 
Intent to obtain the goods from F., 
induced him to part with them, he 
deprived F. of tne special property 
in them which he had as bailee, as well 
as of the possession thereof, & he was 
rightly convicted. — R. v, Gramgey 
( 1931), 3 D. L, H. 640; O. R. 145; 
55 Gan. C. C. 292,— CAN. 

sq. Included in “ theft.”] — Obtaining 
money by false pretences Is included 
in the offence of theft.— D uplebsis v. 
R., [1936] 2 D. L. R. 174 ; 65 Oan. 
0. 0. 255.— CAN. 

PART XXXIV. SECT. 16, SUB-SECT. 

2.— A. 

9 i, Waiver of lien riohis .] — 

Held : not a valuable security.— R. v. 
HotMES (1931), 56 Oan. 0. O. 353. — 

OAN. 


fig. Bad cheque in payment of account 
not sufficient .] — The giving of a bad 
cheque in payment of an account does 
not amount to obtaining money by* 
false pretences, imless additional ^ods 
& money are obtained thereby.-^, v, 
Freedman, [1936J 1 D. L. R, 763 ; 65 
Gan. C. 0. 34.— CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 2. 

— B. 

11,001 li. ,1— Where ac- 

cused was found guilty of an offence 
under Crimes Act, 1915, s. 181 (a), for 
obtaining goods by false pretences : — 
Held : under the above sect, it was 
not necessary that the property in the 

g oods obtained should pass to accused, 
tie passing of the property from the 
person defrauded being sufficient. — 
R. u. O’Sullivan, [1925] V. L. R. 514 ; 
547 A. L. T. 8 ; 31 Argus L. R. 263.— 
AUS. 


PART XXXIV. SECT. 16, SUB-SECT. 2. 

— C, 

11,010 ii. .]~-A person 

may be convicted for obtaining goods 
by false protences <x>ntrary to sect. 405 
of the Criminal Code although the false 
pretence was not made to the person 
to defraud him. It is not CHsential 
under the Code, as it Is in England, that 
the charge should set ont the false 
]>retonce or give the name of the 
person to whom it was made. — R. v. 
Park, [1937] 1 VV. W. K. 49 ; 1 

D. L. R. 497 ; 67 C. C. C. 295 ; 6 
L. Jo. 275.— CAN. 


1 1 , Charge laid as to another 

person.]— R. v. Lkxibr, [1933} 1 

W. W. R. 688 ; 69 O. O, 0. 343 ; 41 
Man. L. R. 78.— CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 2. 

— D. 

m 1. .1 — ^Where a party is 

induced by false representation to 
part with possession of goods, but does 
not part with tho right of property 
therein, there oan be no conviction 
for obtaining goods under false pre- 
tences. — R. V. McManus, [1924] 3 
D. L. R. 297 r 42 Oan. Grim. Gas. 248 ; 
61 N. B R. 265.— CAN. 

PART XXXIV. SECT. 16, SUB-SECT. 2. 

— E. 

11,051 ii. .] — A contract pro- 
cured by false pretences, which de- 
scribes an advance as a loan, is no 
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II 4 I 6 . Add. AnnotcUion : — Dlstd. B, v. Boothby 
(1933), 24 Or. App. Rep. 112. 

11,120. Add. Annotation : — Retd. R. v. Punch 
(1927), 20 Or. App. Rep. 18. 

11,346. Add. Annotatiofis : — Retd. R. v. Punch 
(1927), 20 Or. App. Rep. 18; R. v. Woods 
(1930), 143 L. T. 311. 

11,375. Add. Citations [1924] I K. B. 311 : 93 
L. J. K. B. 144 ; 130 L. T. 318 ; 27 Cox, 
O. 0. 574 { [1924] B. & 0. B. 78. 

Sub-sect. 1 (p. 1012.) 

13 Eliz. c. 6, is now replaced by Law of 
Property Act, 1925 (c. 20), s. 172. 


11,419. Add. Annotation : — Retd. Alexander v. 
Rayson, [1936] 1 K. B. 169. 

11,461. Add. Annotation : — Retd. Woolmington v. 
Public Prosecutions Director (1935), 104 
L. J. K. B. 433. 

11,467. Add. Annotation : — Retd* Shapiro v. La 
Morta (1923), 130 L. T. 622, 

11,503a. Subsequent experiments.] — Evidence 

of experiments made subsequently to the fire 
is admissible in order to show the way in 
which the building was set fire to. — R. v, 
Heseltine (1873), 12 Cox, 0. C. 404. 

11,591a. Form of Indictment.] — ^An indictment for 
an offence under Malicious Damage Act, 1861 
(c. 97), s. 7, is bad in law if it does not contain 


defence to a charge of obtaining by 
false pretences. — R. v. James (1932), 
59 O. O. O. 64.-~CAN. 

PART XXXIV. SECT. 16. SUB-SECT. 3. 

—A. 

11,068 XV. .] — A statement of 

intention to do somet.hing In the future 
ifl not such a pretenoo os will support 
a presentment for obtaining property 
by false prctenc^es. The prisoner was 
convioted on prescmtrnent char|dng 
that with intent to defraud be obtained 
from the prosecutrix £100 by falsely 
pretending that he desired to marry her 
& intended to do so ; — : the 
pretence alleged was insufficient to 
found the chaige, & the conviction 
must bo quashed. — R. v. Sawyer, 
[19361 V. L. R. 1 ; 42 Argus L. R. 43.— 
AUS. 

PART XXXIV. SECT. 16, SUB-SECT. 3. 

— B. 

11414 I. Bp advertisement.] — ^Adver- 
tisements published in newspapers & 
followed by circular letters addressed 
to persons who answered the advertise- 
ments, related to an alleged puxzle for 
the correct solution of which prizes 
were offered, but it was in fact no 
puzzle & the advertisements & letters 
contained misrepresentations which 
deluded those who supposed them- 
selves to be competing for prizes into 
sending money to deft. : — Held : deft, 
was guilty of obtaining by false pre- 
tences with intent to defraud. It is 
not necessary that the false pretence 
should be made in express words. If the 
idea is conveyed. — R. v, Marshall, 
[19301 2 D. L. R. 855 ; 53 Can. C, C. 
118 ; 65 O. L. R. 279.— CAN. 

PART XXXIV. SECT. 16, SUB-SECT. 3. 

- D. (a). 

■a. BrapeHy represented as adeoitaie 
Beourity.] — R. v. Hamilton, [1931] 3 
D. L. R. 121 ; 66 O. h. R. 637 ; 55 
Can, O. O. 86.— CAN. 

PART XXXIV. SECT. 16. SUB-SECT. 3. 

— D. (d). 

11491 i. Vaitie or extent of business.] 
— R. V. Penny (1925), 35 B. C. R. 
414.— CAN. 

11491 ii. .1— R. t?. Boyd, [1931] 

1 W. W. R. 332 : 65 Can. O. C. 168 ; 
25 Alta. L. R. 462.— CAN. 

so. Sale of patent riaht8-~-~Repre8€nta- 
tion by vendor as to possibility of scUee .] — 
R. V. Bailey (1^3), 55 Can. C. C. 
170— CAN. 

PART XXXIV. SECT. 16, SUB-SECT. 

3. — D. (e). 

BO. Authority to purchase.] — Applt, 
was convioted of -theft by false pre- 
tences upon evidence which proved 
that ho had obtained goods on credit 
from the C. Co. by falsely representing 
that he hod authority to purchase 
them on behalf of the E. Oo. AppR. 
did not give evidence but made an 
unsworn statement thet he had used 


the E. Co. *8 name in order to obtain 
the goods at a lower price: — Held: 
app It. *8 representation that the E. Oo. 
would pay for the goods could only 
mean that he himself did not intend 
to pay for them, & he was therefore 
rightly convicted. — Ohipps v. R. (1931), 
52 N. L. R. 18.— S. AF. 

sg. Own stock represented as treasury 
aioc/c.] — A representation that stock 
sold is treasury stock when it is stock 
of accused is a false representation. — 
R. V. Jones & Manlove, [1935] 2 
D. L. R. 718 ; 63 Can. C. O. 145 ; 49 
B. O. R. 422.— CAN. 

PART XXXIV. SECT. 16, SUB-SECT. 
8.— D. (h). 

BO. Misrepresentation by huildmg 
company — Property represeufed as free 
from mortgages.] — R. Johnston, 

[1932] 1 D. L. R. 656 ; O. R. 79 ; 57 

0. C. O. 132.— CAN. 

PART XXXIV. SECT. 16, SUB-SECT. 4. 

11,2661. Reasonable belief 

in ability to pay.] — R. v. Reynox^db, 
[19271 S. A. S.R. 228.— AUS. 

PART XXXIV. SECT, 16, SUB-SECT. 7. 

n 1. AUeged false representation 

of market value of bonds — No averment 
that market value not as represented .] — 
R. V. Robertson (N. S.), [1928) 4 
D. L. R. 778 ; 60 Can. Grim. Gas. 179. 
—CAN, 

sf. Obtaining contract with hotel to 
supply harurud — Criminal Code. s. 405, 
is appropriate sexitwn .] — R. r. Hall 
(1930), 63 Can. C. C. 312.— CAN. 

PART XXXIV. SECT. 21, SUB-SECT, 2. 

11,388 i. Who is a ** creditor.**}-— A 
person who sells goods, other than 
necossaiios, to an infant, & who has 
no enforceable claim for the price, is 
not a “ creditor ” within Criminal 
Code, 8. 417.— R. v. Rash (1923), 41 
Can. Grim. Oas. 216 ; 53 O. L. R. 246. 
—CAN. 

PART XXXIV. SECT. 23, SUB-SECT. 1. 

b1. Personating candidate.] — ^Wherc 

A. falsely represented himself to bo a 
candidate 8. at a irnivcrsity examina- 
tion, & answered question papers In 
the name of S., he was held to have 
caused damage to the Uiilversity in 
reputation &: thereby committed the 
onences of cheating by personation & 
forgery for the purpose of cheating. — 
Ashwini Kumar Gupta v. Emperor, 

1. L. R., [1937] 1 Cal, 71.— IND. 

PART XXXIV. SECT. 25, SUB-SECT. 1. 

80 . Sale of tend.] — ^An appeal from a 
conTiotion on a oha<rge of conspiring to 
defraud alBrmod. The accused in- 
duced one B, to agree to buy for 
621,000 certain land, worth not more 
than 13,800, by representing to B. 
that another man had already taken ^ 
option to buy the land for 631,000. i 

B. had never seen the land & knew 
nothing of its value. In pursuance of I 

99 


the scheme, the accused had given an 
option to one W. & introduced him to 
B. as a bond fide purchaser at the 
advanced price, when in fact he was 
but a dummy \^th whom it had been 
arranged that he should make a sub- 
stantial payment on the purchase 
from B. practically out of B.*s own 
money, & then default on the contract. 
Appeal dismissed. — R. v. Burns, 
[1931] 2 W. W. R. 58 ; 1 D. L. R. 914 ; 
56 Can. C. C. 70 ; 25 Alta. L. R. 306. 
—CAN. 

PART XXXIV. SECT. 26, SUB-SECT. 1. 

— B. 

1 j Accidental burning of ship.] 

— Where a sailor on bo4rd a ship 
entered a pcirt of the vessel where 
spirits were kept, for the purpose of 
stealing rum, &, while tapping a cask 
of rum, a lighted match, held by him, 
came in contact with the spirits which 
were flowing from the cask tapped by 
him, & a conflagration ensued, which 
destroyed the vessel ‘.—Held : a con- 
viction for arson of the ship could not 
be upheld. — R. v. Faulkner (1877), 
13 Cox, 0. 0. 550.— IR. 

sd. Intentional wrongful inixtry .] — 
To constitute the crime of malicious 
injury to property, all that is necessary 
is an intentional wrongful injury to 
another’s property. Upon proof of 
the wrongful intention the ot. will pre- 
sume malice, though that presumption 
may be rebutted. — R. v. MABHARiaN, 
[1924] App. D. 11.— S. AF. 

PART XXXIV. SECT. 26, SUB-SECT. 2. 

— B. 

e I. .] — K. was 

charged under Malicious Damage Act, 
1801 (o. 97), 8. 3, with maliciously 
setting Are to a house with intent to 
defraud. The house was K.’s own 
house, & in order to establish an 
Intent to defraud, it was alleged that 
the house was insured. The policy 
of insurance was not produced at the 
trial, & K. objected to secondary 
evidence of it being given, no notice 
to produce having been served on hi m 
or on any one else. K. was convicted 
& sentenced. On appeal : — Held : it 
was not noco^ary that the policy of 
insurance should have been produced ; 
certain admissions which had been 
made by K. constifuted admissible 
evidence proper to be submitted to 
the jury that the house was in fact 
insured, & the appeal must bo dis- 
missed. — R. V. Kyle, [1933] I. R. 15. 
— IR. 

PART XXXIV. SECT. 26. SUB-SECT, 6. 

' se. Possession of explosive subsUince — 
Explosive Sulistances Jct,s. i— Meaning 
of ^ unlawfully ” A" “ maluiously. 3~ 
Held : the word “ imlawfully in 
Explosive Substauoea Act, s. 4, elgnlfles 
** not for a lawful object,” & the word 
“ maliciously ” means & impales an 
Intention to do an act which is Wi ongful, 
to the detriment of another person. — 
Dula Singh v. R. (192$), 1. U, R. 9 Bah. 
631.— IND. 
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words corresponding to the words in the sect. 
“ under such circumstances . . . amount to 
felony/^— R. v, Hyde (1934), 151 L. T. 20 ; 
98 J. P. 213 ; 78 Sol. Jo. 300 ; 32 L. G. R. 
200 ; 24 Cr. App. Rep- 149 ; 30 Cox, 0. 0. 
103, C. 0. A. 

11,612a. .] — ^A person may be tried as an 

accessory before the fact to the offence of 
setting fire to a vessel, of which he was at 
the time a part owner. 

There may be a felonious intent to pre- 
judice underwriters in such a case, although 
the goods insured were never put on board. 
— R. V. Wallace (1841), Car. & M. 200; 
2 Mood. 0. 0. 200, C. C. R. 

11,642a. Charge under Metropolitan PoUce Courts 


Act, 1839 (o. 71), 8. 88 — Time for bringing — 
Existing tenancy.] — Where a landlord, during 
the existence of a tenancy, charged his tenant 
under the above sect, with having three 
months before wilfully damaged his premises : 
— Held : the charge should have been made 
within one month. — D owell t?. Beninq- 
PIELD (1841), Oar. & M. 9. 

11,686. Add. Annotation : — Refd. British Broad- 
casting Co. V. Wireless League Gazette Pub- 
lishing Oo. (1926), 95 L. J. Oh. 272. 

11,709. Add. Annotations : — Consd. Cotterill v. 
Penn, [1936] 1 K. B. 53. Refd. Barnard v. 
Evans, [1925] 2 K. B. 784. 

11,738. Add. A nnotation : — Refd. Oonn v. Turn- 
bull (1925), 89 J. P. Jo. 300. 


Part XXXV 

11,748. To cross-references following this case 
add “ See, alao^ Criminal Justice Act, 1925 
(c. 86), s. 35 (1).” 

11,770. For existing headnote substitute : — 

(1) A. authorised by B., his master, to 
fiU up a cheque for a certain sum, fills it up 
for a greater sum : — Held : a forgery, & the 
circumstance of the prisoner, alleging a claim 
on his master for the greater sum, as salary 
then due, was immaterial, even if true. 

(2) Drawer’s signature laid as John 
McNicole & Co., proved to be John McNicoll 
& Co. : — Held : no variance. 

11,797. Add. Annotation : — Refd. McDonald v. 
Nash, [1924] A. C. 625. 

11,834. Add. Annotations : — Consd. Reckitt v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Refd. Goldman v. Cox (1924), 40 
T. L. R. 423 ; Underwood v. Bank of Liver- 
pool, Underwood v. Barclays Bank, [1924] 
1 K. B. 775 ; Fenton Textile Assocn. v. 
Thomas (1929), 45 T. L. R. 264 ; Lloyds Bank 


— Forgery. 

V. Chartered Bank of India, Australia & 
China, [1929] 1 K. B, 40 ; Banco de Portugal 
V. Waterlow Sons, Ltd. (1931), 100 L. J. 
K. B. 465 ; Midland Bank, Ltd. v. Reckitt 
(1932), 48 T. L. R. 271 ; Slingsby v. District 
Bank, Ltd. (1931), 48 T. L. R. 114 ; Savory 
& Oo. V. Lloyds Bank, Ltd. (1932), 48 
T. L. R. 344. 

11,837. Add. Annotation : — ^Refd. Mason v. Lack 
(1929), 140 L. T. 696. 

11,843. Add. Annotation : — Refd. North &; South 
Insurance Corpn., IJd. v. National Pro- 
vincial Bank, Ltd., [1936] 1 K. B. 328. 

11,935. To cross-reference before this case add 
See, also, Criminal Justice Act, 1925 (c. 86), 
s. 38 ; Counterfeit Currency (Convention) 
Act, 1935 (c. 25). 

11,946a. Request to pay to third party.] — A 

customer in the country had an account open 
with a wholesale house in London : a letter 
purporting to come from him was delivered 
at their place of business ; it was in the 


PART XXXIV. SECT. 26, SUB-SECT. 

17. 

11,699 ii. The fact that a 

stray bull is castrated, in accordance 
with a local custom among stock 
breeders to protect pure-bred stock, 
is not a defence to a prosecution under 
Criminal Code, s, 510 (B) (b), for 
maiming or wounding: the stray buU. — 
R. V. England (1925), 43 Can. Grim. 
Oas. n ; 19 Sask. L. R. 165 ; [1925] 
1 W. W. R. 237.— CAN. 

st. WJiat is '* wilfully ** hilling .] — 
A charge laid under Criminal Code, 
s. 537. of wilfully killing a silver black 
fox which had escaped from its cage 
was dismissed on the ground that the 
accused’s shooting of the fox was not 
done ** wilfully,” within the meaning 
of that term in said section, but was 
justided to protect his property. — R. 
V. Pbtbrson (Sask.), [1928] 3 W. W. R. 
516.— CAN. 


PART XXXIV. SECT. 26, SUB-SECT. 

19.— C. 

d i. .1 — On appeal from a con- 
viction for wilfully damaging by night 
one window, two cans of paint Sc oftlce 
furniture to the amount of 620, the 
accused, who had thrown a rock at the 
office window behind which were the 
cjans of paint, contended that the cost 
of cleaning up the office weis merely 
consequential & could not properly be 
taken Into account in finding the value 


of the property damaged, &, as the 
damage to the window Sc the cans of 
paint actually amounted to less than 
65, he had boon convicted improperly 
of damaging property to the value of 
620 : — Held : the contention could 
not be sustained ; the cost of cleaning 
up the office was not ” consequential 
damage,” but was the value of the 
direct damage to those premises ; & 
said damage was part of the ” event ” 
which, under the definition of ” wil- 
fully ” in sect. 509 of the Code, the 
accused must be held to have known 
that he would probably cause by throw- 
the rock through the window. — R. v. 
SLUSAR, 1 D. Ii. R. 96 : [1936] 3 

W. W. R. 284 ; 65 C. 0. C. 91.— CAN. 

PART XXXVI. SECT. 26, SUB-SECT. 

20 . 

II. .] — The form of conviction 

should state the amount of Injury done, 
although it should adjudge the whole 
penalty, Including the amount to be 
applied according to law. — R. v. 
KRtTTZEL, [1924] 1 D. L. R. 621 ; 1 
W. W. R. 342 ; 41 Can. Crim. Cas. 
279 ; 20 Alta. L. R. 19.— CAN. 


PART XXXV. SECT. 1. 

8W. WJfect of Customs Act, 1927.) — 
Customs Act, R.8.C., 1927, does not 
supersede the Criminal Code in the 
matter of forgery. — ^R. v. Lapibbbbi, 
[1935] 2 D. Ii. R, 645 ; 63 C. O. 0. 114, 
—CAN. 


PART XXXV. SECT. 2, SUB-SECT. 2. 

11,762 1. Ante-dniing.} — The ante- 
dating of a document is not a forgery, 
unless It has or could have operated 
to the prejudice of any one. — R. v. 
Gobind Singh (1920), I. L. R. 6 Pat. 
673.— IND. 


PART XXXV. SECT. 8, SUB-SECT. 6. 

sx. Wife signing husband's name ,] — 
Since forgery requires a criminal 
intent, a wife who signs her husband’s 
name on a promissory note, having a 
general mandate to conduct household 
affairs, is not guilty of forgery. — ■ 
Vallierks w. R. (1936), 65 Can. O. O 
383.— CAN. 


PART XXXV. SECT. 5, SUB-SECT. 1. 

11,882 vil. .] — Accused wrote to 

a rubber stamp co. ordering a bank’s 
acceptance steunp. The letter falsely 
purported to be sl^ed by the manager 
of the branch of the bank In question. 
The stamp was made, delivered to the 
accused 6c paid for, but before it oould 
be used the accused was arrested : — 
Held : the accused was properly con- 
victed of forgery under sect. 466 of 
Criminal Code, even though be did not 
intend to prejudice anyone by the letter 
Itself. — R. V. KkNNinr, [1986) 2 

W. W. R. 104 ; 3 B. L. R. 123 ; 63 
O. 0. O. 379 ; 5 F. L. J. (Can.) 86.— 
GAN. 
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following form : — “ I shall feel obliged by 
your paying Mr. B. the sum of £2 7s. 8d. & 
debitfixg me with the same. You will please 
have a receipt, & add the amount to invoice 
of order on hand.*^ It appeared to be the 
practice of the house in London to pay to 
country customers on requests of a similar 
description. The party who sent it by an 
innocent agent, & obtained the money on 
it, was indicted for forging & uttering it. 
The instrument was described in the indict- 
ment as an undertaking — a warrant — & an 
order, each for the payment of £2 7s. 8d. 
The prisoner having been convicted of utter- 
ing, the fifteen judges held the conviction 
wrong, being of opinion that the instrument 
was neither an undertaking, a warrant, or 
an order. — K. v. Thorn (1841), Oar. & M. 
206 ; 2 Mood. C. C. 210 ; 174 B. R. 473. 

Annotations: — ^Refd. R. v. Vivian (1844), 1 Oar. & Kir. 

719 ; R. V. Dawson (1851), 6 Oox. O. O. 220. 

11,962. Add. Annotation : — Retd. R. v. Ferguson 
(1846), 6 L. T. O. S. 468. 


12,061a. Certificates procuring admission to Inn of 
Court.] — R. V. Bassby, No. 862a, ante. 

12,083a. Delivery of box containing forged stamps.] 

— Delivering a box containing, among other 
things, forged stamps, to the party’s own 
servant that he may carry them to an inn 
to be forwarded by a carrier to a customer 
in the country, is an uttering. If the de- 
livery is in one county & the inn to which 
the servant is to carry them in another, the 
paity may be indicted in the former county. 
— R. V. CoLLicoTT (1812), Russ. & Ry. 213, 
229 ; 168 E. R. 766. 

Ar^iations Refd. R- v. Burdett (1820), 4 B. & Aid. 95. 

Oonsd. Pearson v. M'Gowran (1825), 3 L. J. O. S. K. B. 

95. 

12,080. In Citations, for “ 2 Den. 475 *’ read 
“ 3 Den. 476.” 

12,123a. Forged certificates — Obtaining admission 
to Inn of Court.}— R. v. Bassby, No. 862a, 
ante. 


Part XXXVI. — Deceit by Fortune Telling, Witchcraft, 

Sleight of Hand, etc. 


12,167a. In newspaper article.] — N. was the 

author of an article in a newspaper, headed 
“ What the Stars Foretell,” which purported 
to forecast general events according to the 
positions of the stars. It also gave a 
particular forecast for each dated day of the 
current week purporting to relate what would 
be the fortunes of people who were bom on 
these particular dates. N. was charged with 
pretending to tell fortunes contrary to the 
Vagrancy Act, 1824 (c. 88), s. 4, & the charge 
was dismissed upon the gi'ound that the 
article w'as too vague to come within the 
sect. : — Held : the article being addressed 
to the public generally, & stating or fore- 
casting the future of all persons bom on a 
certain day did not purport to tell the fortune 
of an individual & was not within the above 
sect. — ^Barbanbdl v. Naylor, [1936] 3 All 
E. R. 06 ; 101 J. P. 13 ; 80 Sol. Jo. 876 ; 35 
L. G. R. 10, D. 0. 


12,169a. .] — The offence under 

Vagrancy Act, 1824 (c. 83), s. 4, of professing 
to tell fortunes is complete without any 
allegation or proof that deft, did not believe 
in the possession of the powers claimed, 
Merely to tell fortunes is an offence in itself, 
whatever the state of mind of deft. — Stonb- 
HOUSE V. Masson, [1921] 2 K. B. 818 ; 91 
L. J. K. B. 93 ; 126 L. T. 463 ; 85 J. P. 167 ; 
37 T. L. R. 621 ; 19 L. G. R. 477 ; 27 Cox 
C. 0. 23, D. 0. 

Annotation : — Folld. Irwin v. Barker (1925), 69 Sol. Jo. 589. 

12,169b. .] — It is not necessa^ to 

prove a deceitful purpose or fraudulent intent 
as a condition precedent to a conviction under 
Vagrancy Act, 1824 (c, 83), s. 4, of a person 
professing to tell fortunes. — Irwin v. Barker 
(1925), 69 Sol. Jo. 689, D. 0. 


PART XXXV. SEC5T. 6, SUB-SECT. 9, 

•y. Seat dt stamps of Liquor Control Board.] — R. v. Miller (1931), 66 Can, C. C. 97. — CAN. 
PART XXXV. SECT. 8, SUB-SECT. 1. 

8*. Vtterer need not he actuai forger.] — Bakr v. H.M. Advocate, [1927] S. C. (.T.) 61. — SCOT. 
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CONTEMPT OF COURT, ATTACHMENT AND COMMITTAL 


Part I. — Contempt 

1. Add. AnnotaMon: — As to (2) & (3) Apld« 
William Thomas Shipping Oo., Dillon (H. W.) 

Sons, Ltd. v. The Co., Re Thomas (Sir 
Kobert, [1030] 2 Ch. 368. Aa to (3) Refd. 
Ambard v. A.-G. for. Trinidad & Tobago, 
[1936] 1 All E. R. 704. 


of Court Generally. 

8. Add. Annotation ; — Retd. Apted v. Apted & 
Bliss, [1930] P. 246. 

7. Add. Annotation : — Refd. Ambard v. A.-G. 
for Trinidad & Tobago, [1936] 1 All E. B. 
704. 


Part III. — Jurisdiction to Commit or Fine for Contempt. 


28. Add. Annotation : — Consd, R. v. Judge, Ex p. 
Isle of Ely Justices (1931), 100 L. J. K. B. 350. 

43. Add, Annotations : — Consd* R. v. Judge, Ex p. 
Isle of Ely Justices (1931 ), 100 L. J. K. B. 350. 
Refd. R. V, Edwards, Ex p. Welsh Church 
Temporalities Comrs. (1933), 49 T. L. R. 
383. 

46. Add. Citations: — syh nom. R. v. Bbowneij:., 

1 Ad. & El. 598 ; 3 L. J. M. C. 118 ; 110 E. R. 
1335. 

Add. Annotation : — Polld. R. v. Judge, Ex p. 
Isle of Ely Justices (1931), 100 L. J. K. B. 350. 

46a. .] — The King’s Bench 

Div. has no power to attach for contempt a 
witness who has disobeyed a subpoena from 
quarter sessions. A clear distinction still exists 
between contempt which consists in interfering 
with the administration of justice by acts 
done or writings published, & contempt 
which consists in interfering with an order 
or other process of the inferior cts. — R. v. 
Judge, Ex p. Isle of Ely Justices, [1931] 

2 K. B. 442 ; 100 L. J. K. B. 350 ; 144 L. T. 
647 ; 95 J. P. 97 ; 47 T. L. R. 263 ; 75 Sol. 
Jo. 120 ; 29 L. G. R. 418, D. C. 

49. Add. Annotation : — Consd* R, v. Judge, Ex p. 
Isle of Ely Justices (1931), 100 L. J. K. B. 350. 


54. Add. Annotation : — Consd. R. v. Daily 
Herald Editor, etc., & Davidson, Ex p. 
Norwich (Bp.), R. v. Empire News Editor, 
etc., & Davidson, Ex p. Norwich (Bp.) (1932), 
48 T. L. R. 253. 

54a. Consistory Court.] — The publication of a 
statement tending to prejudice the fair 
hearing of a complaint preferred in a Con- 
sistory Ct. constitutes a contempt of that ct., 
& the K. B. Div. of the High Ot. has inherent 
jurisdiction to protect the Consistorv Ct. by 
issuing a writ of attachment for contempt of 
ct. against the person or persons making the 
statement with a view to publication or 
publishing it or causing it to be published. — 
R. V. Daily Herald, Editor, Printers & 
Publishers op. Ex p. Norwich (Bp,), R. v. 
Empire News, Editor, Printers & Pub- 
lishers OF V. Norwich (Bp.), [1932] 2 K. B. 
402 ; 101 L. J. K. B. 305 ; 146 L. T. 485 ; 
48 T. L. R. 253 ; 76 Sol. Jo. 165, D. C. 

54b. County court.] — The King’s Bench Division 
has jurisdiction to punish a contempt of a 
county ct. consisting in an obstruction of a 
sale under a distraint levied in pursuance 
of an order of the county ct. — R. v, Edwards, 
Ex p. Welsh Church Temporalities Comrs. 
(1933), 49 T. L. R. 383, D. C. 


Part IV. — Criminal Contempt. 

98. Add. Citation : — nom. Re Davies, Butson j 152. Add. Anri^tation : — Consd. Ambard v. A.-G. 
V. Davies, 4 T. L. R. 580. I for Trinidad & Tobago, [1936] 1 All ]<:. K. 704. 


PART III. SECT. 2. 

25 ill. — — .] — Ots. of Record have 
an inherent power of pnnishinff In a 
Bumniary way any act done or writing 
pnbliHhed, calculated to bring the ot. 
or Judge into contempt, or to lower 
its authority , — Re Tusharkanti 
Ghosh (1935), I. L. R, 63 Calc. 217.— 
IND. 

h 1. .J— Under Letters Patent of 

the Patna High Ct., danse 28, a Div. 
Bench has power to issue a rule to 
show cause against committal for 
contempt. — Re, MURU Manohar 
Prasad (1928), I. L. R. 8 Pat. 328.— 
IND. 

J, Irish Fru State ,} — The High 

Ot. of Jnstloe of the Irish Free State 
has Jurisdlotion to commit for con- 
tempt of ot.— A.-G. V. 0*Kxlly, {19281 
i R.— 308. IR. 

’ k iu l.j— The High Ot. of Madras 


as a ot. of record has jurisdlotlon In all 
matters of contempt m ot. arising 
within its territorial jurisdiction, even 
It the offender happens to reside outside 
It. — R ajah v. Witherington (1934), 
I. L. R. 67 Mad. 831.— IND. 


k iii. .J — ^Non -Presidency High 

Cts. in India as Superior Cts. of Record 
have an inherent power to punish con- 
tempt of themselves & this power ha^ 
not been taken away or in any wise 
limited by the Oontompt of Cts. Act.— 
HARkISHEK XiAL R., I, L. li, 
jl9371 Lah. 69.— IND. 


k iv. .j — The power to oomnilt 

for (contempt of ct. was inherited by the 
High Ct. at Fort William from the 
Supreme Ct. at Fort William & has 
since been retained in the High Ct. 
by subsequent legislation. The juris- 
diction is -criminal & has in no 
way been affected by the Codes of 
Civil C/rtminal Procedure. — Chandan 


! Mall Karn ani v. Sardari Lal Tiiarar, 
I I. L. R. 11937] 1 Cal. 345.— IND. 

sa. Supreme Court of Alberta .] — 
The Supreme Ct. of Alberta Jias in- 
herent jurisdiction to punlwh by sum- 
mary process a criminal contempt of 
ct., even though committed outsldtii 
the courtroom. — Re Campbejx & 
COWPER, fl934] .3 W. W. It. 593 ; 63 
C. C, C. 36.— CAN. 


ib. Contempt of inferior courts.]— 
No power to punish for contempt of 
an inferior ct. now oxjsts independently 
of the Indian Penal Code & the Con- 
tempt of Courts Act.— Mahant Shax- 
rANAND Gir V. Mahant Basode- 


619.— IND. 


PART IV. SECT. 1. 

97 iv. .1— The nbrase 

** contempt of ot.** does not in the 
least desoflhe the true nature of the 



Cases 168a— 180a. Enoush and Empire Digest Supplement. 


153a. .] — ^Whether the authority & ;positiou 

of an individual judge, or the due administra- 
tion of justice, is concerned, no wrong is 
committed by an^ member of the public 
who exercises freely the ordinary right of 
criticising temperately Sc fairly, in good 
faith, in private or in public, any episode in 
the administration of justice. Provided 
that members of the public abstain from 
imputing improper motives to those taking 
part in the administration of justice, & are 
genuinely exercising a right of criticism & 
not acting in malice, or attempting to impair 
the administration of justice, they are 
immune from proceedings for contempt of 
ct. — Ambabd V. A.-G. FOR Trinidad & 
Tobago, [1936] A. C. 322 ; [1936] 1 All E. R. 
704 ; 105 E. J. P. C. 72 ; 164 L. T. 616 ; 62 
T. L. R. 336 ; 80 Sol. Jo. 344, P. O. 

164a. .] — Observations on the distinction 

between legitimate criticism of a judge & 
such an imputation of unfairness & lack of 
impartiality as constitutes contempt of ct. — 
R, V. New Statesman (Editor), Ex p. 
Public Prosecutions Director (1928), 44 
T. L. R. 301, D. C. 

165a. .] — R. V. New Statesman (Editor), 

Ex p. Public Prosecutions Director, No. 
164a, ante, 

166. Add, Annotaiiona : — As to (1) Apld. R, v. 
New Statesman, Ex p. Public Prosecutions 
Director (1928), 44 T. L. R. 801. Aa to 
(2) Apld. R. V, New Statesman, Ex p. Public 
Prosecutions Director (1928), 44 T, L. R. 
301. Held. Ambard v. A.-G. for Trinidad & 
Tobago, [1936] 1 All E. R. 704. 


167. Add. Annotation : — Refd. R. v. People, Ex p. 
Hobbs (1926), 69 Sol. Jo. 494. 

■177a. Poster Implying that charge 

amounts to murder.] — R. v. Daily Herald 
(Editor, Printers & Publishers), Ex p. 
Rouse (1931), 76 Sol. Jo. 119. 

179. Add, Annotaiiona: — Refd. R. v. Evening 
Standard, Ex p. Public Prosecutions Director, 
R. V. MancheiAer Guardian, Ex p. Same, R. v. 
Daily Express, Ex p. Same (1924), 40 T. L. R. 
833 ; R. V, Daily Mirror, Ex p. Smith, [1927] 
1 K. B. 846. 

179a. .]— R. V. “ Surrey Comet ** 

(Editor, Printer Sc Publisher), Ex p. 
Baldwin (1931), 76 Sol. Jo. 311. 

179b. Results of investigations of private 

detectives.] — When an accused person is under 
arrest on a criminal charge, it is contempt of 
ct. for the persons responsible for conducting 
a newspaper to employ amateur detectives for 
the purpose of investigating the facts of the 
alleged crime & to publish the results of that 
investigation. — R. v. Evening Standard, 
Ex p. Public Prosecutions Director, 
R. V, Manchester Guardian, Ex p. Same, 
R. V. Daily Express, Ex p. Same (1924), 40 
T. L. R. 833, D. 0. 

180a. Charge to grand Jury.] — ^A charge to the grand 
jury delivered by the Recorder of London 
in a place to which the public & reporters are 
admitted is a public judicial proceeding in a 
ct. of justice, of which newspapers have a 
right to publish a fair & accurate report. 

Oonsideration of the question whether or 
not a report published in a newspaper of a 


class of oflonoe oommittod, vl 2 ., inter- 
ferinfir with the administration of the 
law in Impeding & preventing the 
oourse of fustioo. Imprisonment for 
breach of interdict being in vindication 
of pnblio law, it must not be assumed 
that an order for release will follow 
upon an apology & promise of obedience 
to the orders of the ot., even though 
such apology is accompanied by a 
statement on behalf of oomplainei that 
he no longer requires the protection 
which the original Interdict gave him. — 
Johnson v. Gbajjt, [1923] S. C. 789. — 
SOOT. 

97 V, .1 — Upon an application 

made to the High Ct. that the editor 
& the proprietor of a (3ortain newspaper 
be punished for contempt of that ct. 
in publishing certain articles & letters 
in the newspaper purporting to criticise 
a decision of the High Ot. Held ; 
the legal principles applicable in such 
a case are ; (a) The High Ot. has ample 
Jurisdiction to punish summarily those 
responsible for publications calculated 
to obstruct or interfere with the 
administration of justice, whether 
such publications take the form of 
comment referring to proceedings 
pending In the ot., or that of unjustified 
attacks upon tho members of the ct. 
In their public capacity. (6) In tho 
case of attacks upon the ot. or its 
members, 'the summary remedy of fine 
or imprisonment Is applied only 
where the ot. is satisfied that it is 
necessary in the Interests of the 
ordered & fearless administration of 
justice, Sc where the attacks are un- 
warrantable. (c) It is the duty of 
the ct. to protect tho public against 
every attempt to overawe or intlimdato 
the ct. by insult or defamation, or to 
deter actual & prospective litigants 
from, complete reliance upon the ot.*s 
administration of justice, (d) The 
facts forming the basis of the criticism 
must be accurately stated, & the 


criticism must be fair 8c not distorted 
by malice, (c) Even although tho 
criticism exceeds the bounds of fair 
comment so that other remedies of a 
civil or criminal nature are or may be 
available, the ct. will not apply the 
summary remedy unless upon the 
principles stated above. ( / ) In all 
cases of contempt the <jt. has power to 
act not only summarily but ex niero 
motu. (o) Summary proceedings for 
contempt are criminal In character; 
therefore reaps, are entitled to Invoke 
tho principle that guilt shotild be 
proved beyond reasonable doubt. — R. 

V. Fletcher, Ex p, Kisch (1935), 52 
O. L. R. 2i8 ; 41 Argus L. R. 134 ; 8 
A. L. J. 390.— AUS. 

PART IV. SECT. 2, SUB-SECT. 10. 

sd. Disposal of sv^ject-malter of 
actiem.] — There is no rule of law or 
praotioe which prevents a litigant from 
disposing of property merely because 
It is the subject-matter of the action. 
Unless some jproo^eding prescribed for 
the preservation of the property 
pendente lUe is availed of. a party dls- 
osing of the property alter the action 
as been brought cannot be said to be 
guilty of contempt of ot. — ^A tjbtman & 
Oddbon V, Bjarnason, [1932] 2 

W. W. R. 20.— CAN. 

PART IV. SECT. 8, SUB-SECT. 1. 

sp. Sending letter to judge contain^ 
ing offensive references to judgment .] — 
Re Miller <1921), 54 N. S. R. 629.— 
CAN. 

PART IV. SECT. 8, SUB-SECT. 2. 

168 ii. .1 — A newspaper in tbe 

course of an article called a Judge 
** sycophantic," & accused him of 
having decided a case not according 
to the dictates of justice but In order 
to please others: — Held: (1) the 
publication of an article referring to a 

2 


case which had been decided might 
amount to contempt ; (2) an article 
scandalising a ct. or judge was a 
contempt of ct. — R. v. Sayyab HabIb 
(1925), I. L. R. G Lah. 529.— IND. 

PART IV. SECT. 3, SUB-SECT. 3.— 
A. (a). 

r i. JRc Smith*s News- 

papers, Ltd., Ex p. Hioas (1927), 28 
S. R. N. S. W. 86.— AUS. 

170 i, No proceedings pending.] 

— Applt. was fined for contempt in 
respect of matter publiabed by him : — 
Held : (1 ) there being no attack on any 
ct. or Its members, there could be no 
contempt of ct. In respect of anything 
tending to obstruct the oourse of 
justice in the absence of any pending 
proceedings to which the published 
matter could apply; (2) there was 
nothing in the published matter which 
was calculated to prejudice the oourse 
of justice ; (8) tho order must be set 
aside. — Porter v. R., Ex p. Chin 
Man Yee (1926), 37 C. L. R. 433.— 
AUS. 

178 I. Prisoner committed for tried— ^ 
Antecedent character of pHsoner .] — 
Appot. was charged with breaking Sc 
entering with intent. Sc on the morning 
of the hearing of the proceedings in the 
police ct. Sc the subsequent morning 
an account ot the alleged crime & other 
offences apparently connected there- 
with was published In a newspaper. 
Appet. was committed for trial at the 
cnminal sessions. The articles con- 
tained statements that the accused 
was concerned in the commission of 
crimes other than that with which he 
was charged. Sc that the arrest of the 
accused, with another man, was a 
" clean-up " of many recent biirglaries ; 
— Held: these statements might preju- 
dice the fair trial of the accused, & con- 
stituted a contempt of ot. — Re Thomas 
(1928), S. A, 9. B. 210.— AUS. 



VoL XVL— Contempt of Coart. Cases 180a— 804*. 


charge by the Recorder of London to the 
grand jury was a fair & accurate report & 
should be regarded as privileged. — R. v. 
Evening News, Ex p. Hobbs, [1026] 2 K, B. 
158 ; 94 L. J, K, B. 511 ; 132 L. T. 707 ; 41 
T. L. R. 201 ; 27 Cox. C. C. 764, D. 0. 

180b. Anticipation of defence — Similar statement 
made by accused before arrest.]— When 
appct. was under remand on a charge of 
murdering his son, defts. published, in 
addition to the formal evidence which had 
been given before the magistrates, the follow- 
ing sfetement ; It was suggested that he 
met his death in an accidental manner through 
the family dog, Prince, locking over a fully 
loaded double-barrelled gun left against the 
barn door.” On an application to commit 
defts. for contempt of ct. in publishing what 
purported to be a statement of the defence 
which would be put forward &: so prejudicing 
the defence, it appeared that a similar state- 
ment had been made by the accused man 
himself to the police before his arrest : — 
Held : in the circumstances the statement 
complained of did not come within the 
mischief against which proceedings for con- 
tempt were directed. — R. v. News op the 
W oELD, Editor, Printers & Publishers, 
Ex p. Kitchen (1032), 48 T. L. R. 234 ; 76 
Sol. Jo. 147, D. 0. 

182a. Publication of statement that money paid 
into court — Libel action against newspaper — 
Ubel Act, 1845 (c. 75), s. 2,]— (1) The 
amount of a payment into ct. by deft, under 
Libel Act, 1845 (c. 75), s. 2, amending Libel 
Act, 1843 (c. 96), s. 2, is not to be com- 
municated to the jury, &, where money has 
been so paid in, it is contempt of ct. to 
publish before the trial a statement that a 
particular sum has been paid by deft, to 
pltf.’s solr., inasmuch as the publication of 
such a statement is calculated to prejudice 
the fair trial of the action. 

(2) In such a case the proper procedure 
to be adopted by deft., who alleges that 
pending the trial of the action pltf. has been 
guilty of contempt of court, is not to apply 
for a rule nisi for attachment, but to proceed 
by notice of motion in the action. — R. v. 
Wealdstonb News & Harrow News 
(Editor, Prinier & Publisher), Harley v. 
Sholl (1925), 41 T. L. R. 508 ; 69 Sol. Jo. 
642, D. C. 

183a. Caption of news film.] — During a procession 
in London, in which the King was riding, a 
revolver fell close to His Majesty’s horse. 
It appeared that it was either thrown by or 
knocked out of the hand of a man who was 
subsequently charged with being in unlawful 
possession of firearms. A news film of the 
man’s arrest was shown with the caption 
“ Attempt on the King’s life ” ; — Held : the 
caption was liable to prejudice the accused’s 
fair trial & was a contempt of ct. — R. v. 


Hutchison, Ex p. McMahon, [1936] 2 All 
E. R. 1514 ; 155 L. T. 455 ; 80 Sol. Jo. 723. 

190. Add. Annotations As to (1) Apld. R. v. 
Wealdstone News & Harrow News, Harley 
V. ShoU (1925), 41 T. L, R. 608. A^ to (1) 
Consd. Re William Thomas Shipping Co., 
Dillon (H. W.) & Sons, Ltd. v. Tlie Co., Be 
Thomas (Sir Robert), [1930] 2 Ch. 368 ; R. 
v. Daily Herald, Ex p. Rouse (1931), 76 Sol. 
Jo. 119, Apld. R. V. News of the World, 
Editor, Printers & Publishers, Ex p. Kitchen 
(1932), 48 T. L. R. 234 ; R. v. Daily Worker 
(Proprietor, Printer & Publishers), Ex p. 
Groulding, R. v. Star, Daily Telegraph & New 
Leader (Proprietor, Printer & Publishers), 
Ex p. (Moulding (1934), 78 Sol. Jo. 860. 
Consd. Gaskell & Chambers, Ltd. i;. Hudson, 
Dodsworth & Co., R. ii. Hudson, Ex p. 
Gaskell & Chambers, Ltd., [1936] 2 K. B. 
595 ; R. 1 ?. Associated Newspapers, 1ut^,^Ex p. 
Beyers, R. v. Co-operative Press, Ltd., Ex p, 
Beyei*s, R. v. Daily Sketch & Sunday Graphic, 
Ex p. Beyers (1936), 80 vSol. Jo. 247. Refd. 
R. V. Evening Standard, Ex p. Public Pro- 
secutions Director, R. v, Manchester 
Guardian, Ex p. Same, R. v. Daily Express, 
Ex p. Same (1924), 40 T. L. R. 833 ; R, v. 
People, Ex p. Hobbs (1925), 69 Sol. Jo. 494 ; 
R. V. Daily Mirror, Ex p. Smith, [1927] 1 
K. B. 845 ; R. v. Daily Mail, Ex p. Factor 
(1928), 44 T. L. R. 303. As to (2) Consd. Be 
William Thomas Shipping Co., Dillon (H. W.) 
& Sons, Ltd. V, The Co., Be Thomas, [1930] 
2 Ch, 368. 

192a. — ^A publication made with the 

clear intention of prejudicing the fair trial 
of an issue pending before a ct, is obviously 
a contempt of ct., & will bo punished as such. 
But where the ct. is satisfied that there was 
no such intention & yet the publication might 
prejudice a pending trial, the ct. will, in 
considering whether a writ of attachment 
should issue, take into account the circum- 
stances of the case, & no attachment will be 
granted unless {inter alia) the ct. is satisfied 
that the pending proceeding is a genuine 
proceeding, brought & intended to be 
prosecuted to effect its avowed purpose. — 
R. V. Daily Mail (Editor), Ex p. Factor 
(1928), 44 T. L. R. 303, D. 0. 

197a. — .] — R. V. Associated Newspapers, 

Ittd., Ex p, Beyers, R. v. Co-operative 
Press, Ltd., Ex p. Beyers, R. Daily 
Sketch <fe Sunday Graphic, Ex p. Beyers 
(1936), 80 Sol. .To. 247, D. C. 

200. Add. Annotations : — Refd. R. v. Daily Mail, 
Ex p. Factor (1928), 44 T. L. R. 303; 
Re William Thomas Shipping Co., Dillon 
(H. W.) & Sons, Ltd. v. The Co., Re Thomas 
(Sir Robert), [1930] 2 Ch. 368. 

204a. .]— R. V. “ Daily Woriosr” (Pro- 

prietor, Printer Publisheks), Ex 7?. 
Goulding, R. V. “ Star,” “ Daily Teijk- 
graph ” & “ New Leader ” (Editors, 


PART rv, SECT. 3, SUB-SECT. 3,— 
A. (d) 1. 

193 li. .1 — R. u. MoInRot, 

Be WHiTESmE (1915), 82 W. L. R. 
764 ; 9 W. W. R. 846.— OAN. 

193 iil. .]— 'Meriden Brit- 

annia Co., Ltd, v. Walters, Re Lewis 
(1916), 9 O. W. N. 87 ; 34 O. L. K. 
618.— CAN. 

193 iv. .) — The publioation of 

oonunentfi on a case pending trial in 


a ot. amounts to contempt of ct., L 
the comments are such as are likely 
to prejudice the administration of 
justice In the case. — R. v. Maung Tin 
Saw (1927), I. L. R. 6 Ran. 39.— IND. 

194 1. Creation of prejudice 

essence of offence .) — A contempt of ot. 
which tends to prejudice the Interest 
ot a litigant In pending litigation Is 
criminal contempt. — ^ CJampbbll & 
COWPBB, [1934] 3 W. W. R. 693 ; 63 


C. C. C. 36.— CAN. 

sg. (^hargc under sect 297 
Sff.wspape.r arfiele. on m.nb rule ,] — A 
iK'VVHpapur art.inlo atifickitipT mob rale 
liold TKit to amount to otmtijmpt of 
ft. borause a ibift. atnndH (‘barged with 
an offonoc under sect. 297 (6) of the 
Criminal Code.— 'K. v, WAUjRRlDQE, 
[1936] 4 D. L. R. 376 ; O. It. 482 ; 67 
Can. G. C. 89 ; 6 F. L. J. (Can.) 53,— 
CAN. 



Cases 204s— 274b. 


English and Empire Digest Supplement. 


Printers & Pubushers), Ex p, Goulding 
(1934), 78 Sol. Jo. 860, D. 0. 

218. Add. Annotation : — Consd. Re William 
Thomas Shipping Co., DiUon (H. W.) & 
Sons, Lt4. V. The Oo., Re Thomas (Sir 
Boberfc), [1930] 2 Oh. 368. 

224a. Appointment of receiver for 

debenture holders.] — Contempt of ct. may 
include conduct which, while it cannot 
directly influence a judge’s mind, is calcu- 
lated to affect the conduct of parties to pro- 
ceedings, & the ct.’s jurisdiction to commit 
for contempt is not confined to cases in which 
its orders may directly be affected. 

On the application of pltfs. in a debenture 
holders’ action, a receiver of the shipping co. 
was appointed on the ground of jeopardy. 
A director of a co. which managed the 
shipping co.’s business, who was also a 
guarantor of debentures issued by the 
shipping co., authorised newspapers to 
publish interviews in which he adversely 
criticized the conduct of pltfs. in having 
obtained the appointment of a receiver, & 
he further stated that by so doing they had 
smashed the goodwill ^ organisation of the 
business in a day ” &; that “ no one in shipping 
circles can understand this line of conduct.” 
The interviews did not state that the appoint- 
ment was on the ground of jeopardy or that, 
as was the fact, the co. could not continue to 
carry on business unless money was im- 
mediately found. On a motion by pltfs. for 
an order to commit the director, & also the 
managing editor & the owners & publishers 
of the newspapers : — Held : the publication 
of injurious misrepresentations concerning 
parties to proceedings in relation to those 
^ proceedings may amount to contempt of 
ct., because it may cause those parties to 
discontinue or to compromise, & because it 
may deter persons with good causes of action 
from coming to the ct., & is thus likely to 
affect the course of justice . — Re Wn^UAM 
Thomas Shipping Co., Ltd., Dillon 
(H. W.) & Sons, Ltd. v. The Co., Re 
Thomas (Sir Robert), [1930] 2 Ch. 368 ; 
99 L. J. Oh. 660 ; 144 L. T. 104. 

Annotation .-—Reid. Oafikrll & ChamberH, Lt d. r. Hudson, 
Dodsworth & Co., R. v, Hudson, Exp. Gaskell & Chambers, 
Ltd., [lOaC] 2 K. B, r)95. 

224b. Appeal against Clearance Order.] 

— Re South Shields (Thames Street) 
Clearance Order, J931 (1932), 173 L. T. Jo- 
76, D. C. 

234. Add. Annotation : — Refd. B. v. Daily Mail, 
Ex p. Factor (1928), 44 T. L. R. 303. 

236. Add. Annotation : — Dbtd. R. v. Payne, [1896] 
1 Q. B. 677. In my opinion, in some 
instances, the cts. have gone rather too far 
(Lord Busbbll, C.J.). 


267a. .} — Mullard Radio Valve Co., 

Ltd. V. Bothermbl Cobpn., Ltd. (1033), 61 
R. P. O. 1. 

270. Add. AnnotoMon Refd. Gaskell So 

Chambers, Ltd. v. Hudson, Dodsworth So Co., 
R. V. Hudson, Ex p. Gaskell So Chambers, 
Ltd., [1930] 2 K. B. 696. 

271. Add. Annotation : — Refd. Gaskell So 

Chambers, Ltd. v. Hudson, Dodsworth So 
Co., R. V. Hudson, Ex p. Gaskell So Chambers, 
Ltd., [1986] 2 K. B. 696. 

274. Add. Annotation : — Refd. Re William Thomas 
Shipping Co., Dillon (H. W.) So Sons, Ltd. 
V. The Co., Re Thomas (Sir Robert), [1930] 
2 Ch. 368. 

274a. -.] — Pltfs. were manufacturers of 

apparatus for conveying beer from cellar to 
bar in hotels So public-houses. So defts. were 
competing manufacturers of different ap- 
paratus for the same purpose. Pltfs. brought 
an action against defts. alleging that defts. 
had caused to be published to brewers letters 
disparaging pltfs.’ said apparatus, So that 
Itfs. had thereby been prejudiced in their 
usiness, So claiming damages So an injunction 
A circulai' letter, purporting to be issued by 
defts., was thereupon published to certain 
brewers which enclosed a copy of pltfs.’ 
statement of claim, So contained further 
adverse references to apparatus of the kind 
manufactm’ed by pltfs., So a statement that 
defts. intended ” to contest this * cock So 
bull * claim to the uttermost degree.” It 
appeared that the circular letter & the 
enclosed copies of the statement of claim had 
been sent out by the publicity agent of defts. 
without their knowledge. On behalf of 
pltfs., a motion was made in the action for a 
writ of attachment against defts. for con- 
tempt of ct. in puhlisliing the statement of 
claim So the covering circular letter, So an 
order nisi was obtained for a similar writ 
against the publicity agent for circulating these 
documents, on the ground that his doing so 
was calculated to prejudice the fair trial of 
the action. The agent stat-ed that in doing 
what he had done he had no intention of 
prejudicing the fair trial of the action, & 
that if he had acted improperly he made his 
apologies to the ct. : — Held : the motion 
against defts. should be dismissed, So in the 
circumstances the order nisi against the 
publicity agent should also be discharged. — 
Gaskell So Chambers, Ltd. v. Hudson, 
Dodsworth So Co., R. v. Hudson, Ex p. 
Gaskell So Chambers, Ltd., [1936] 2 K. B. 
695 ; 105 L. J. K. B. 734 ; 165 L. T. 607 ; 80 
8ol. Jo. 721, D. C. 

274b, With names of parties.]-— R. u. ’F itz- 

HUGH, Ex p. Livingston (1937), 81 Sol. Jo. 
268, D. C. 


PART IV. SECT. 3, SUB-SECT. 3.— 
A. (d) il. 

sm. Charge of dieTumesty against 
director — Pending trial of misfeasance 
summons .] — ^Newspaper article charg- 
ing deft, with dishonesty pending trial 
of a misfeasawoe smnmons in bkpcy. 
held, a contempt .^ — Re R. v. SolI/OWAY, 
Ex p. CHAJLMERS, fl936] 4 D. L. R. 
321 ; O. H. 469 ; 67 Can. C. C. 77.— 
CAN. 

PART IV. SECT. 8, SUB-SfiCT. 8.-- 
A. (d) iv, 

«q. General rule .] — A newspaper niay 
not, in the guise of reporting ptiblio 
iudioial proceedings, indicate the 


writer’s own opinion of the demeanour 
of a witness &. bo comment on that 
demeanour. — A.-G.t?. Davidson, [1925] 
N. Z. L. R. 849.— N.Z. 


PART IV. SECT. 8, SUB-SECT. 8.— 
A. (e). 

II I, IddbUity of printer .] — A 

printer cannot escape liability, by 
alleging a contract with the owner of 
the press that he was not to be 
re^>onslble for the contents of the 
publlcatlotts. — R. V . Mauno Tin Saw 
( 1927), I. L. R. 6 Ran. 89.— IND, 


part IV. SECT, 8, SUB-SECT. 8.— 0. 
sm. 7;'he publioatlop, ds an 

4 


advertisement, by a newspaper of the 
copy of a will, with the knowledge that 
the will was being propounded by one 
party & impugned by the other in a 

S ending suit, the object of the publica- 
on obviously being to create an 
atmosphere in favour of the will & 
adverse to the contesting party by 
making the public believe in the 
existence & genuineness of the wUl, 
was calculated to Interfere with the 
fair administration of Justice 5c 
amounted to a contempt of ct.— G ubu 
ChaRan Prasad v. Baburao Vishnu 
Pabarkar (1931), I. L. R. 68 AU. 712. 



Vol XVL — Ciontempt of Court. Cases 288a— 8fl8a. 


SSSa. Photograph of prisoner— Identity in Issue.] 

—It is a cantempt of ct. in a newspaper to 
publish the photograph of a person charged 
with a cricninal offence, where it is reasonably 
clear that the question of the identity of 

N accused with the criminal has arisen or may 
arise, & such publication is calculated to 
prejudice a fair trial. — K. v. Daily Mirror, 
Ex p. Smith, [1927] 1 K. B. 845 ; sub nom. 
R. V. “ Daily Mirror (Editor & Pro- 
PRIBTORS), R. V. “ Daily Mail ” (Editor k 
Proprietors), Ex p. Smith, 96 L. J. K. B. 
852 ; 130 L. T. 539 ; 43 T. L. R. 254 ; 28 
Cox. 0. 0. 324. 

283b. — — Identity not in issue.] — R. v. Lawson, 
Ex p. Nodber (1937), 81 Sol. ,To. 280, D. C. 

298a. Advertisement misrepresenting result of 
proceedings.] — Gillette Safety Razor Oo. 
V. Gamagb (A. W.), Ltd. (1906), 24 
R. P. 0. 1. 

Annotation Refd. St, Mungro Manulacttiring Co. t>. Hutchi- 
son Main (1908), 25 R. P. 0. 356. 

301. Add, Annotations : — As to (1) Consd. McPher- 
son V. McPherson, [1986] A. 0. 177. Refd. 
Greenway r. A.-G. (1927), 44 T. L, R. 124. 
As to (2) Consd. Ee A. B.’s Petn. (1927), 97 
L. J. P. 104. As to (6) Refd. Hearts of Oak 
Assurance Oo. v. A.-G. (1931), 47 T. L. R. 579. 

841. Add. Annotation : — N.P. R. v. Jones, Ex p. 
McVittie, [1931] 1 K, B. 664. 

841a. .] — Pltf. obtained judgment in a 

county ct. against deft, for a sum of money 
& costs, & an appeal to the Div. Ct. by deft, 
was dismissed with costs. Pltf.’s solr. 
made various but futile efforts to obtain the 
fruits of the judgment. Deft, disobeyed a 
bkpcy. notice & an order for payment of the 
judgment debt & costs by instalments. 
Several judgment summonses were obtained 
against deft., but deft, evaded service of 
them. Eventually pltf.’s solr. served deft, 
with a judgment summons within the 
precincts of a ct. of justice where deft, was 
waiting for a case, in which he was pltf., to 


be called on. Deft, applied for a writ of 
attachment against pltf.’s solr. for contempt 
of ct. in so doing ; — Held : in the circum- 
stances, no contempt had been committed 
& the rule must be ^charged. 

The rule laid down in Cole v. HavMns^ 
No. 341, that the serving of process upon 
a party attending his cause in ct. was a can- 
tempt of ct. is now obsolete. — R. v. JOOTS, 
Exp. McVittie, [1931] 1 K. B. 604; 100 
L. J. K. B. 193 ; 144 L. T. 597. 

843a. Order for distress for tithe — Obstruction of 
sale.] — R. V. Edwards, Ex p. Welsh Church 
Temporalities Comes., No. 54b, ante. 

851a. Dissuading witness from giving evidence.] — 
The ct. refused to grant an attachment 
against deft, for an attempt to persuade a 
material witness for pltf. not to give evidence 
at the trial, it not being shown that the 
witness was prevented from being sub- 
oenaed by means of deft.’s interference. — 
CHLE8INGER V. PlERSHEIM (1846), 2 DoW. 
& L. 737 ; 14 L. J. Q. B. 97 ; 4 L. T. O. S. 
340 ; 9 Jut. 282. 

877. Add. Annotation : — Refd. Apted v. Apted & 
Bliss, [1930] P. 246. 

378. Add. Annotation : — ^Refd. Apted v. Apted A: 
Bliss, [1930] P. 246. ‘ 

886. Add. Annotation : — ^Reld. Apted v. Apted A: 
Bliss, [1930] P. 246. 

889. Add. Annotation : — Refd. Apted v. Apted & 
Bliss, [1930] P. 246. 

393a. Exercise of discretion sought by petitioner 
in divorce — Effect of suppression of facts or 
false statement.] — A party to a divorce pro- 
ceeding who is asking to have the discretion 
of the ct. exercised, & who in doing so acts 
in such a manner as to obstruct or divert the 
course of justice is guilty of a contempt of ct. 
& liable to its consequences. — A pted v. 
Apted & Buss, [1930] P. 246 ; 99 L. J. P. 
73 ; 143 L. T. 353 ; 46 T. L. R. 466 ; 74 
Sol. Jo. 338. 


PART IV. SECT. 3, SUB-SECT. 8.—D. 

BO. Misleading headlin'is .] — Garbled 
& misleading headlines in a newspaper, 
amounting to a criticism of the pro 
seoution's case in the guise of a sum- 
mary of the proceedings in cts. calcu- 
lated to produce an atmosphere of 
prejudice in which the proceedings go 
on, is contempt -of ot. — Bengal 
Govebnor in Council v. Tushar- 
kanh Ghosh (1932), I. L. B. 60 Calc, 
603.— IND. 

PART IV. SECT, a, SUB-SECT. S.— E. 

283a i. Photograph of prisoner — 
Identity in issne ,] — It is a grave con- 
tempt of ot, to publish in a newspaper 
before trial the photograph of a person 
charged with a criminal offence, where 
it should have been apparent to the 
mind of any reasonable person that 
the necessity, or possible necessity, 
of proof of identify of the accused 
person with the criminal has arisen or 
may arise, & such publication Is cal- 
culated to prejudice a fair trial. — 
A.-a. e. Tones, (19341 N. Z. L. R. 141. 
— N,Z. 

283a ii. .] — The test to be 

applied in order to determine whether 


the publication of the photograph of 
an accused person, in such a way as 
to state or suggest that it is he who is 
accused, is a contempt of ct. calling 
for summary action, is to see whether, 
as at the time \vben the photograph 
was published, there was a likelihood 
that the Identity of the aecusod would 
come in question in some aspect of the 
ease, so that the publit^ation of the 
photogi*aph would be likely to pi’e- 
jiidice a fair trial. If the ct. is satis- 
fied, beyond reasonable doubt, that 
there was such a likelihood, a r^ase for 
intervention is made out. The 
question is not whether, on the facts 
then known, a defence based on 
identity is likely to bo successful or 
likely to be set up ; It is whether it is 
not reasonably probable that identity 
may come in question.— ife Consoli- 
dated Press, Ltd., Kxp. Auld (1936), 
36 S. R. N. 8. W. 696; 53 N. S. 
W. W. N. 206.— AUS. 

PART IV. SECT. 8. SUB-SECT. 4. 

BF. Necessity for interference with 
administration of jwdice .] — It is con- 
tempt of ot. to publish an article In a 
newspaper commenting on the pro- 


ceedings in a pending criminal prosecu- 
tion or civil action ; hut the summary 
jurisdiction possessed by a High Ot,, 
to punish for contempt, ought only to 
be exercised when It is probable that 
the publication will substantially inter- 
fere with the due administration of 
justice. — The Government Advocate. 
Burma v. Saya Sein (1929), I, L. R. 7 
Ran. 844.— IND. 

PART IV. SECT. 6, SUB-SECT. i. 

8l. Serving subposna ad ted. on 
party attending proceeding$.]~~&eT' 
Vico within the precincts of a ct. of 
justice of a subpoena ad testificandvm 
upon a party attending his cause in 
ct. does not constitute a contempt of 
ct.— Re Tolk, Ex p. Toi-e (1933), 50 
N. S. W. W. N. 216.— AUS. 


PART IV. SECT. 5. SUB-SECT. 4. 

sm. Barriders—Slander tending to 
mbarrass conduct of case. ] — Aspersions 
a«t ui)on an advocate, with reference 
5 the conduct of his case, which tends 
) embarrass lilrn In the furiher con- 
uct erf his client’s case is contempt of 
Anan^’alal Singha V. Watson 
930), I. L. R. 68 Cole. 884.— IND, 




Part V. — Contempt in Procedure. 


406a. .] — Owen v. Peitohabd, [1876] W. N. 

147 ; 3 Char. Pr. Caa. 307. 

406b. .] — Ransom v. Boyd, [1877] W. N. 236. 

429a. Consent order — Breach ot scheduled 

terms*] — There is a distinction between a case 
where there is in the body of an order an 
express direction or underbaking, & a case 
where the ct. is merely staying an action on 
terms which the parties have agreed, & only 
keeping the action alive for the purpose of 
enforcing those terms. In the latter case 
the terms are not an order of the ct. capable 
of being enforced by proceedings for con- 
tempt, but must be enforced by an action 


for specific performance of the terms or for 
an injunction to restrain breach of the terms< 
followed by proceedings for contempt in the 
event of furtner breach, while in the former 
case contempt proceedings can be launched 
forthwith on breach. — Dashwood v. Dash- 
wood (1927), 71 Sol. Jo. 911. 

482. Add the following paragraph : — 

The proper course was for an order to be 
made, under R. 8. 0., Ord. 37, r. 13, before 
the writ of attachment was issued. 

484. Add, Annotation : — Consd. Cotton v, Heyl, 
[1930] 1 Ch. 510. 


Part VI. — Attachment 

487. Add, Annotation : — Refd. Re Carroll, [1931] 

1 K. B. 317. 

624. Add, Annotation : — Refd. Brendon v, Spiro, 
[1937] 2 All E. K. 490. 

528a. Must be order to do an act.] — Pltf. co., which 
had transferred certain shares in another co. 
to deft. co. upon certain terms, brought an 
action against deft. co. in order to recover a 
certain proportion of those shares, & obtained 
an order against deft. co. for the “ return 
of those shares within fourteen days of the 
date of the order. That order was not 
served upon deft. co. or its directors until 
the lapse of six weeks from the date of the 
order. The copy of the order which was 
served upon deft. co. & upon its directors 
did not have indorsed upon it, as required 
by R. S. C., Ord. 41, r. 6, a memorandum 
stating the penal consequences of disobedience 
to the order. Deft. co. having failed to 
comply with the order pltf. co. sought to 
enforce the order by attachment of two of 
the directors of deft. co. under R. S. C., 

Ord. 41, r. 31; — Held: (1) the judgment 
or order for the “ return of the shares was 


and Committal. 

not a judgment or order to do an act & 
therefore could not be enforced by attach- 
ment ; (2) the order was unenforceable also, 
because it was not served on deft. co. or its 
directors untU after the expiration of the 
time limited by the order for the “ return 
of the shares ; (3) the order could not be 
enforced by attachment of the directors of 
deft. CO., because they had not been served 
with a copy of the order indorsed with a 
memorandum as to the penal consequences 
of disobedience, as required by R. 8, 0., Ord. 
41, r. 6. — Iberian Trust, Ltd. v. Founders 
Trust & Investment Co., Ltd., [1932] 2 
K.B.87; 101L.J.K.B.701; 147 L. T. 399 ; 
48 T. L. R. 292 ; 76 Sol. Jo. 249. 

636. Add, Annotation : — As to (2) Consd. Burrowes 
V, Burrowes (1929), 141 L. T. 201. 

687. Add, Annotation : — Refd. Iberian Trust, Ltd. 
V, Founders Trust & Investment Co. (1932), 
48 T. L. R. 292. 

564. Add, Annotation : — Refd. Iberian Trust, I^td. 
V, Founders Trust & Investment Co, (1932), 
* 48 T. L. R. 292. 


PART V. SECT. 1, SUB-SECT, 1.— 
B. (a). 

8t. Discretion of court to commit — 
Party unatile to obey order.} — Where a 
party oould neither he said to have 
refused nor neglected to comply with 
an order of the ot. : — Held : he was 
not guilty of contempt. — li. v. Omr, 
Ex p, Roberts, R. v. White, Ex p, 
Roberts <1922), 60 N. B. R. 401, 411. 
—CAN. 


PART V. SECT. 1, SUB-SECT. 2. 

BV. Costa <t expenses by husband 
respondent.] — ^An order requiring the 
husband, reap, in a divorce cause, to 
lodge money in ot. to cover costs & 
expehses, or to give a bond there- 
for, is an order for the payment of 
money within sect. 2 of Arrest & 
Imprlsoiunent for Debt Act, R. S. B. C., 
1924. — Humber v. Humber, [1936] 2 
W. W. R. 414 ; 60 B. C. R. 427.— CAN. 


PART V. SECT. 2, SUB-SECT. 1. 

sz. Disobedience must be by party to 
whom order addressed.] — ^If A. is pro- 
hibited from doing an act, B. & C. 
cannot be committed for contempt in 
doing the act unless they are assisting 
or aiding A. — Bassel's Lunch, Lm. 
V. Kick, [1937] 1 D. L. R. 285 ; 67 
0. C. 0. 254.— CAN. 


PART V. SECT. 2, SUB-SECT. 3.— K, 

«w. To hand over papers — By one 
solicitor to another — Offer to comply 
subject to condition,} — A solr. was 
ordered by the ct. to hand over papers 
to another solr. & failed to do so : — 
Held : guilty of contempt. 

An offer was made to hand over 
subject to certain specified conditions ; 
— Held.* a refusaf of this offer was 
i^tified. — Re Bryant, Ihabd & Oo„ 
Exp. Langley, [1924] 1 D. L. R. 49.— 
CAN. 

8X. To refrain from interference with 
Cumberland Railway & 
Coal Co. v, McDouoall (N. S.) (1911), 
9 E. L. R. 289,— CAN. 

ay. To reinvest money — In purchase 
0 J house — Reyistration in specified 
names.] — An order made In a divorce 
action commanded resp.. In the event 
of hlfl selling his residue, to reinvest 
the purchase-moneys “ immediately 
in the purohose of a new home & to 
register It In the joint names of the 
official guardian & resp. in trust for his 
children : — Held : the failure of resp. 
to comply with the terms of the order 
as to the registration of the new home 
in which he had invested the proceeds 
ot the sale ot the home referred to in 
the order constituted a contempt of 

0 


ot. which tmder its inherent powers 
the ct. could punish by committal, 
although the order was mode when the 
applicable Divorce rules did not con- 
tain any provlslpn similar to sect. 79 
or sect. 97 of the present Divorce 
rules. — M idglky v, Mn)GLEY (B. C.), 
[19291 3 W. W. R. 121.— CAN, 

Bz. Order forbidding pickeMng.]— 
Employees who disobey an injimction 
forbidding picjkoting arc guilty of 
contempt. — Basbki/s Lunch, Ltd. v . 
Kick, [1936] 4 D. L. R. 106; O. R. 
445 ; 67 Con. C. C. 131.— CAN. 

B. .] — Tsang V. Local No. 816, 

Hotel & Restaurant Employees 
International Alliance, 11937] 3 
W. W. R. 621.— DAN. 

PART VI. SECT. 8. 

523 i. Not limited company — Pine 
appropriate remedy.] — Held: although 
the ot. cannot order the Issue of a writ 
of attachment against a limited oo. for 
contempt of ot., it can, whore it la 
satisfied that a contempt has been 
committed, Inflict the appropriate 
punishment, namely, order the oo. to 
pay a fine. — Canadian General 
ELBOTBro Co., Ltd. v, Toronto 
Eleotbio Supply Co., Ltd., [1936] 
Ex. 0. R. 16,— CAN, 
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582. Add the tallowing para. : — 

But where such an injunction has been 
granted, it ought, in the absence of un- 
necessary delay, to be obeyed until the motion 
is substantdally disposed of upon the merits. 

607. Add* Annotation : — Reid. Oapron v. Oapron, 
[1927J P. 243. 

631. Add, Annotation : — Retd. Iberian Trust, Ltd. 
V, Founders Trust tfc Investment Co. (1933), 
48 T. L. E. 292. 

631a. .] — Iberian Trust, Ltd. 

Founders Trust & Investment Co., Ltd., 

No. 628a, ante. 

689a. Not enforceable by attachment.] — 

Iberian Trust, Ltd. v* Founders Trust & 
Investment Co., Ltd., No. 628a, ante. 

698. Citations: — For *‘3 Bing. 223 ; 11 Moore, 
0. P, 65 j 4 L. J. O. S. 0. P. 67 ; 130 E. E. 
498 read 3 Bing. 223 ; 130 E. E. 498 ; 
sub nom, Thorpe v. Gisbourne, 11 Moore, 
C, P. 66 ; 4 L. J. 0. S. C. P. 67.” 

709. Add. Annotation : — Folld. E. v. Wealdstone 
News & Harrow News, Harley v. Sholl (1925), 
41 T. L. E. 608. 

709a. .] — E. V, Wealdstone News & Harrow 

News (Editor, Printer Sc Publisher), 
Harley v. Sholl, No. 182a, ante. 

710. Add. Annotation: — As to (1) Retd. Sbrager 
t>. Dighton, [1924] 1 K. B. 274. 

776a. Substituted service — When ordered.] — Be A 
Solicitor, [1892] W. N. 22 ; 36 Sol. Jo. 271. 

781a. On former clerk — At place where solicitor’s 
name on door.] — Held : the service was not 
sufficient. — Bragg v. Hatchard (1858), 28 
L. ,T. Ex. 36 ; ettb nom. Be Bragg & 
Hatchard, 32 L. T. O. S. 132* 

882a. Court of first Instance — ^Enforcement of 
order of Court of Appeal.] — The appropriate 
ct. of first instance is the proper tribimal to 
enforce injunctions granted by the Ct. of 


Appeal. — Pott v. Stuteley, [1935] K. 
140 ; 180 L. T, Jo, 113 ; 8 L. Jo. 134. 

894. Add, Annotation: — As to (1) Refd. R. v. 
Central Criminal Court JJ., Bit p* L. C. 0,, 
[1926] 2 K. B. 43. 


Sub-sect. 7. — Second Order. 

(Vol. XVI., p. 76.) 

926a. First not executed — Whether second irre- 
gular.] — It is no objection to the regularity of a 
writ of attachment that another similar 
writ has previously issued against the same 
party, but which has not been acted on, — 
Andrews v. Walton (1845), 1 Ph. 619 ; 41 
E. E. 768. 

931a. Irregularity of attachment.] — Be 

Bevan & Girling (1863), 12 W. R. 196, L. JJ, 

95Da. Accused already in custody — Need not be 
brought into court.] — It is not necessary to 
bring up a party who is in custody for non- 
payment of costs. — Oldfield v. Cobbett 
(1849), 12 Beav. 91 ; 60 E. R. 996. 

1005. Add. Annotation : — Consd. Ambard v. A.-G. 
for Trinidad Sc Tobago, [1936] 1 All E. R. 
704. 

1039a. .] — After an order for a 

writ of attachment had been made against 
a Bolr. in default fxxrther time was given by 
his client, the creditor, on part pa:ipaent 
being made. On further default the writ was 
executed. Sc the solr. imprisoned ; — Held : 
the right to enforce the writ had not been 
waived . — Be A Solicitor (1895), 64 L. J. Oh. 
894. 

1071a, Deposit of permit or passport in court — 
Imprisonment tor taking infant out of Juris- 
dletlon.]— Adami v. Adami (1929), 73 Sol. Jo. 
557. 


PART VI, SECT. 6, SUB-SECT, 8,— 
B. (a) ii. 

574 I. General rxile — Notice sufficient 
withovi service .] — If a porson enjoined 
by a prohibitory injunction beconioa 
aware without personal service of the 
existence of the order & nevertheless 
commits a fault, he is Just as liable to 
attachment as if he had been personally 
served. — Elliott v, Appleton (1923), 
19 Tas. L. R. 20.— AUS. 


part VI. SECT. 6, SUB-SECT. 6.— C. 


697 iv. ,] — On an applica- 

tion by notice of motion lor committal 
for an allegred contempt of ct. by 
publishing on article in a newspaper, 
it was shown that a space of over three 
months had elapsed between the 
publication & the motion : — Beld : the 
jurisdiction of the ct* should not be 
exercised on notice of motion. — H, v, 
Joyce, Ex p. Port Pirie Corpn., 
[1930] 8. A. S. H. 66.— AUS. 


8 i, Disobedience by sheriff .] — 

An application to oommit the sheriff 
for not paying a sum of money into 
Dt. as ordered by a judgment must be 
made promptly. — Ovbrn v. Strand 
(No. 2), [1933] 3 W. W. R. 86 ; 4 D. L. R. 
641 ; 47 B. C. R. 38.— CAN, 


PART VI. SECT. 5, SUB-SECT. S. 

p j, J — Before on order for 

committal for contempt will be made 
for failing to carry out an undertaking 
given the ct. there must be the clearest 
evidence that there has been on, actual 


breach of the undertaking. — Lowe 
C iTONG V. Gilmore, [1936] 3 W. W. H. 
695 ; 61 B. C. 11. 167,— CAN. 

PART V SECT. 6, SUB-SECT. 4. 

8Z. Direction to issue urit of 
attachment may be to clerk of Supreme 
Court — Writ to he entitled in Supreme 
Court.] — Re Drought area Relief 
Act, Snowden v. Baker, [1922] 3 
W. W. R. 1002.— CAN, 

PART VI. SECT. 7, SUB-SECT. 3. 

974 i. Attachment — Whether sheriff 
can take bail — Before return of xvrit .) — 
Lank v. Kinqsmill (1850), 6 U. 0. R. 
679.— CAN, 

part VI. SECT. 9, SUB-SECT. 2.— A. 

h J, 2^Qf breach of undertaking 

by solicitor .) — Re Kean & Bird, [1927] 
4 D. L. R. 661 ; [1927] 3 W. W. R, 
369 ; 48 CJan. Grim. Cas. 363.— CAN. 


criminal cases, & leave to appeal against 
them should be granted only on the 
well-known principles on which leave 
to appeal in criminal cases is given. 
Whether the authority & position of an 
Individual judge or the duo administra- 
tion of justice is conoemed, no vs^ng 
is committed by any member of the 
public who exercises the ordinary right 
of criticising in good faith in private 
or public the public act done in the 
seat of Justice. — ^A.-G. for Trinidad 
8c Tobago v. Ambard, [193H] 2 
W. W. R. 252.-~*CAN. 

n i. .] — No appeal lies to the 

Privy Council against a committal 
for oenteinpt of ct . — Rc Thsiiar- 
kanti Ghosh (1036), I. L. R. 63 Calc. 
287.— IND. 

PART VI. SECT. 10, SUB-SECT. 6.— A. 

b i. .]— Harris v. Mters (1864), 

1 (fh. CJh. 229.— CAN. 


PART VI, SECT. 9, SUB-SECT. 2.— D. 

m f. .]— It is competent for the 

Judicial Committee to give leave to 
appeal &c to entertain appeals against 
orders of ots. of record overseas im- 
posing penalties for contempt of ct. 
In such cases the discretionary power 
of the Board to grant leave to appeal 
will be exercised with great care. 
When interferences with the adminis- 
tration of justice amount to contempt 
of ct,, they are guasi’^cTiminal acts. Sc 
orders punishing them should, generally 
speaking, be treated os orders in 


PART VIL SECT 1, SUB-SECT. 6, 

1144 fil. Bu filinp objections to 

report of official referee.]— In a ease 
where a deft., having been peremptorily 
ordered by the ct. t.o fllo her accounts 
before the omcial referee, failed to do 
80 , hot snbseouontiy wanted to file her 
exceptions to t he rejjort of the referee : 
—Held : she could do So oven though 
8ho continued ^ to be In contempt, 
confining herself strictly to the defence 
of her rights.— C handra Das v, 
1USK.SWARI CHAUDHURANI <11 28), 
I. L. R. 66 Calc. 1110.— IND. 
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COURTS. 

Part I. — Wh^t is a Court. 


2* Add, Annotatians : — Refd. Collins v, White- 
way, [1927] 2 K. B. 378 ; Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 679 ; 
O’Connor v. Waldron, [1935] A. C. 76. 

3. Add, Annotations : — Consd. Hearts of Oak 
Assurance Co. v, A.-G. (1931), 47 T. L. R. ' 
679. Retd, Collins v. Whiteway, [1927] 2 
K. B, 878. 

6, Add, Annotations : — Consd. Hearts of Oak 
Assurance Co. v, A.-G. (1931), 47 T. L. R. 
679; O’Connor v, Waldron, [1935] A. C. 76. 
Refd. R. V. Bath Compensation Authority, 
[1925] 1 K, B, 685; Collins v. Whiteway, 
[1927] 2 K, B. 378. 

6. Add. Annotations : — Refd. Frome United 
Breweries Co. v. Bath JJ., [1926] A. C. 586; 
R. V. Leicester JJ., Bx p. Allbrighton, [1927] 

1 K. B. 567. 

9. Add, Annotation : — Refd. Frome United 
Breweries Co. v. Bath JJ.j [1926] A. C. 586. 

10. Add. Annotations : — Consd. R. v. Bath Com- 
pensation Authority, [1925] I K. B 685. 
Apld. R. V. London County Council, Ex p. 
Entertainments Protection Assocn., Ltd., 
[1931] 2 K. B. 215. Refd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171 ; 
R. V. Sheffield JJ., Ex p. Rawson (1927), 
138 L. T. 234 ; R. v. Hendon Rural District 
Council, Ex p. Chorley (1933), 97 J. P. 210. 

Add. Annotations: — Consd. Veal v. Heard 
(1930), 46 T. L. R. 448. Refd, Bottomley v. 
West Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 

11a. Assessment Committee.] — It may be 

that, like some kinds of licensing justices, 
the Assessment Committee is not a “ court ” ; 


it does not hear evidence on oath, A; has no 
particular rules of procedure, though it acts 
under a statutory duty A authority 
(BcRUTTroN, L.J.l. — Bottomley v. West 
Derby Assessment Committee, Mersey 
Docks & Harbour Board v. West Derby 
Assessment Committee, Bottomley v. 
Mersey Docks & Harbour Board, Bot- 
TOMLBY V. Liverpool Grain Storage A 
Transit Co., Ltd., [1932] 1 K. B. 40 ; 145 
L. T. 692 ; 96 J. P. 186 ; 47 T. L. R. 468 ; 
29 L. G. R. 576, C. A. 

15. Add Annotations: — Consd. Hearts of Oak 
Assurance Co. v, A.-G. (1931), 47 T. L. R. 
579. Refd. O’Connor v. Waldron, [1935] 
A. C. 76. 

17a. Court of referees — Under Unemployment In- 
surance Act, 1920 (c. 30).] — Held: act. dis- 
charging administrative duties only. — Col- 
lins V. Whiteway (Henry) & Co., [1927] 
2 K. B. 378 ; 96 L. J. K. B. 790 j 137 L. T. 
297 ; 43 T. L. R. 632. 

dnnotalion : — Oonsd. Hearts of Oak Assurance Oo. v. A.-G. 
(1931), 47 T. L. ll. 579. 

17b. Matters for consideration. }“~(1) A tribunal 
is not necessarily a ct. in the ^rict sense of 
exercising judicial power because it gives a 
final decision ; (2) nor because it hears 

witnesses on qath ; (3) nor because two or 
more contending parties appear before it 
between whom it has to decide ; (4) nor 

because it gives decisions which affect the 
rights of subjects ; (5) nor because there is 
an appeal to a ct. ; (6) nor because it is a 
body to which a matter is referred by another 
body {per Cur.). — Shell Co. of Australia, 
Ltd. V. Federal Comr. of Taxation, [1931] 
A. C. 275; 100 L. J. P. C. 65 ; 144L. T. 421. 

Annotation: — Aa to (2) Refd. O’Oonnor v. Waldron, fl935] 
A. 0. 76. 


Part IV. — Jurisdiction 


22a. Death of Judge during trial — Jurisdiction of 
another Judge to continue hearing.] — Semble : 
a judge has no jurisdiction to continue the 
hearing of a case, in which witnesses have 
been called in ct, in the course of a trial before 
a jury & another judge.^ — C oleshill v, 
Mancjhester Corpn., [1928] 1 K. B. 776 ; 
97 L. J. K. B. 229 ; 138 L. T. 637 ; 92 J. P. 
87 ; 44 T. L. R. 268 ; 26 L. G. R. 124, C. A. 

Annotations : — Distd. British Beinforoed Concrete Engineer- 
ing Co. V. London & North Eastern By. Oo. (1928), 20 By. 
& Can. Tr. Gas. 78. Refd. Pulker v. Fulker, [1936] 3 
All E. B, 636. 


22b. .] — ^Where during proceedings with- 

out a jury, after some of the witnesses have 
been called, the presiding judge dies, another 
judge, if there is no conflict of evidence, 
may at the request of the parties preside at 
the continuation of the hearing, after reading 
the shorthand notes of the evidence, A need 
not have the witnesses recalled . — Re Bbitibh 
Reinforced Concrete Engineering Co., 
Ltd.’s Applica™n (1929), 45 T. L. R. 186; 
20 Ry. A Can. Tr. Cas. 78, 


PART I. 

a 1. Commission of inQuiry ,) — 

The inquiry of a Commission appointed 
to inquire into & report upon the work- 
ing of any existing law A regarding the 
necessity or expediency of any pro- 
posed legislation is not of such a nature 
as to admit parties, A such Commission 
exercises no Judioial functions A is not 
a jndlcial tribnnal in any legal sense, 
the inquiry is not a Judicial Inquiry, A 


therefore prohibition will not lie, A no 
question of bias or interest on the part 
of a member of such Commission can 
arise. — Timbkrlands Woodpulp, Ltd. 
V. A.-a., U934J N, Z. L. B. 270; 
G. L. R. 269.— N^.Z. 

sa. Not income tctx board of a^eal .] — 
A board of appeal created under 
Income Tex Assessment Act. 1922- 
1023, fi. 41, is not a High Ot. or a 
federal ot.- British Imperial Oil Co.. 
Ltd, V, Frdrral Ooam. op Taxation 


(1925), 85 0, L. B. 422 ; 31 Argus L. R. 
129.— AUS. 

sb. Not Medical Council of Phy- 
si4yUms .] — The Medioal Connell of 
Physicians A Surgeons of Saskatchewan 
acting under Medical Profession Act, 
B. 8 . 8 .. 1920 (0. 185), 8 . 40. is not a ot. 
— Hunt e, Qolijedoe of PhtSioIAnb & 

f URGUSONS OF SaSKATCSHR WAN, 119251 
D. L. Bi 834 ; [19261 8 W. W. B. 
758.— CAN. 
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22c. Retirement ot Judge after Judgment reserved — 
Judgment read toy consent.]— Hallam v. Hai.- 
LAM (1080), 47 T. L. E. 207 ; 75 Sol. Jo. 157. 

22d. Court with local Jurisdiction — Acts to toe done 
within jurisdiction— In absence of contrary 
intention*] — Where an Act of Parliament 
establishes a ct. for a particular part of the 
United Kingdom, the true construction of 
it is, that everything which is to be done 
under the authority of the ct. is to be done 
within the jurisdiction of the ct., unless the 
Act either in express terms or by necessary 
implication says that it may be done out of 
the jurisdiction. — Be O’Loghlkn, Baa p. 
O’Loohlbn (1871), 6 Oh. App. 400 ; 40 

L. J. Bey. 28 ; 23 L. T. 878 ; 19 W. E. 459, 
L. JJ. 

AnnokUirm : — Reid. Re Morton, Ex p, Robertson (1875), 
L. R. 20 Bq. 7S3. 

25. Add, Annotation : — Consd. Sassoon v, Gra- 
ham & Oriental Navigation Go. (1925), 133 
L. T. 805. 

30. Add, Annotation : — Retd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

83a. Will not try hypothetical case.] — It is not 
the function of a ct. of law to advise parties 
as to what would be their rights under a 
hypothetical state of facts (Lord Lobe- 
burn, 0.). — -Glasgow Navigation Co. v. 
Iron Orb Co., [1910] A. C. 293 ; 79 L. J. 
P. 0. 83 ; 102 L. T. 435 ; 11 Asp. M. L. C. 
387, H. L. 

33b. Will not decide academical question.] — 
Tindall v, Wright (1922), 127 L. T. 149; 
86 J. P. 108 ; 38 T. L. E. 521 ; 66 Sol. Jo. 
624 ; 27 Cox, 0. O. 212, D. 0. 

35. Add. Annotations : — Refd. Duff Development 


Co. V, Kelantan Government, [1928] 1 CSi* 
385 J Compania Mercantil Argentina v 
United States Shipping Board (1924), 93 
L. J. K. B. 816 ; Duff Development Oo. v* 
Kelantan Government, [1924] A. 0. 797. 

37. Add, Annotation : — Consd. The Pagernes, 
[1926] P. 185. 

37a. Waters within fauces terrae.] — Defts., 

an Italian co., moved to set aside an order 
for service of notice of a writ in personam 
upon them in Italy, in respect of a collision 
between their vessel, which sank, & pltfs.^ 
vessel in the Bristol Channel some lOJ or 
12| miles from the English coast & 9J or 7J 
miles from the Welsh coast according bo the 
respective cases. The ct. was informed by 
the A.-G. that he was instructed by the 
Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial sovereignty of His Majesty 
extended : — Held : having regard to the state- 
ment of the A.-G. (see Constitutional Law, 
No. 136a, ante)f the place where the collision 
took place was not within the jurisdiction of 
the High Ot., &> the order for service of notice 
of the writ on defts. in Italy must be set 
aside. — The Fagbrnes, [1927] P. 311; 96 
L. J. P. 183; 138 L. T. 30; 43 T. L. R. 
746; 17 Asp. M. L. C. 326; svb nom. The 
Pagernes, Cornish Coast (Owners) v, 
SocTETA Nazionale di Navigazionb, 71 Sol. 
Jo. 634, 0. A. 

Add, Annotations: — As to (1) Consd. The 
Pagernes, [1926] P. 185. Generally ^ Refd. 
China Navigation Oo. v, A.-G. (1932), 48 
T. L. E. 376. 


PART IV. SECT. 1. 

sb. Jurisdietinn of Debt AdjnBtmcni 
Board — Not possessed by rouHs .) — The 
powers oouferred on the Debt Adiust- 
meut Board by Debt Adjustment Aot, 
1933, to act upon corapaasiooote 
frroTinds In dealing with disputes be- 
tween debtors & creditors are not 
possessed by the ots.. & for the cts, to 
presurne to act on ^uch grounds would 
be to assume a power & a Jitrlsdictlon 
which they do not possess. — Trust & 
Loan Oo. op Canada r, Lindquist, 
(1933J 2 W. W. K. 410.— CAN. 

80 . Judgment written on leave — Or in 
retirement .] — There does not appear to 
be any ground for drawing a distinction 
between the writing of a judgment 
while a judge Is on leave & the ivrit- 
Ing of a judgment by a judge who has 
gone on retirement. Both are validly 
pronounced. — Barampko Pandk v. 
Debidatt vStngh (1930), I. L. R. 53 
All. 133.— IND. 

si. Jurisdiction to hear case in which 
judge interested — Application of Income 
Tax Act to civil servants. Wages," 
as defined in said Act, Includes the 
salary " of any judge of any Dominion 
or provincial Ct." With respect to the 
consequent apparent disqualification 
of the judge below & of the Ct. of 
Appeal to deal with the present case : — 
Held : there being no Judges who are 
not In like position, the ot. must pro- 
ceed ex necessitate.— ^ A. -Q. por Mani- 
toba V, Harper ; A.-G. for Manitoba 
V. Forbes : A.-G. fob Manitoba v. 
Bboorrs, [1934] 3 W. W. R. 681 ; 
[19351 I D. L. R. 410 ; 42 Mad. L. R. 
569 : affd-> [1936] S. C. R. 40 ; 1 
D. L. R. 465,— CAN. 


8k. .] — RsOONSTmmONAL 


Questions Acrr. Re Income Tax Act 
1982, [1930] 2 W. W. R. 443.--.0AN* 


PART IV. SECT. 2. SU0-SEOT. 1. 
24 vi. .1 — The ct. ia an institu- 


tion organised by the people through 
thoir representatives for the purpose 
of giving to those applying to it their 
rights according to law. the law not 
being made by the ot. but laid down for 
It by authority, — Scorr v. Scott, 
[19301 1 D. L. R. 63; 640 L. R. 
422.— CAN. 


PART IV. SECT. 3. SUB-SECT. 1.— A. 

id. Power to act as appeal c^mrt from 
inferior court.] — Where an Inferior ot. 
is acting within Its lurisdiction the 
Superior Ct. has no power at common 
law to assume the function of an 
appellate ct. & review its conclusions 
by moans of a writ of habeas corpus 
either with or without certiorari , — 
Re Chtnese Immigration Act & Lee 
Chow Ying (1928), 49 Gan. Crim, Cas. 
168 ; 39 B. C. R. 322.— CAN. 


PART IV. SECT, 3, SUB-SECT. 2. 

45 vfl a. .] — Deputy 

Federal Oomr. op Taxation for 
Tasmania v. Thomas (1924), 35 

O. L R. 299.— A US. 

46 vii b. .1 — JuHs- 

dicUon of a county ot. action against 
a non-resident of the judicial division 
in which the action is entered cannot 
be sustained on the ground that the 
cause of action arose within the 
division, unless the whole cause of 
action arose therein. — Comb a v, Siivrp- 
SON, [19251 4 D. L. R. 1002 ; [1925] 3 
W. W. K. 641 ; 35 Man. L. R. 235.— 
CAN. 


45 vli 0 , .] — Re Noble 

V, Cline (1889), 18 O. B. 33.— CAN. 

46 vll d. .1 — Rc 

Lewis. Exp, Elrotbolitx, Ltd. (1928), 
28 8. B. N. S. W. 578 ; 45 N. S. W. 

W. N. 185.— AUS. 

46 vil 0 . .1— J? 

Cte. Act. E.S.M. 1913, 0 . 44. 8. 69, 
which provides that any suit may be 


9 


entered & tried In the ct, hoi den In the 
Judicial division in which the cause of 
action arose, or in which deft, or one 
of defts. f'esides or carries on business 
at the time the action Is brought, the 
words " carries on business " are not 
to be read literally, but confer juris- 
diction onlv when the busluess is 
carried on by deft. In person ; i.«. 

if the cause of action aid not arise 
within the division the condition of 
Jurisdiction is presence of deft, within 
the division either by residence or by 
carrying on business therein. — Miller 
u AiKtNS (Man.), [1929] 1 D. L. R. 
140 ; [1928] 3 W. W. R. 520.— CAN. 

46 xii a. .] — Re Pike 

V. Walker. [19261 3 D. L. R. 489 ; 69 
O. L. R 47.— CAN, 

46 xiv. Municipal Courts 

Act, R, S„ 1923 (c. 219), 8. 9 (4).]— 
Bishop v. Kilcup, [1927] 1 D. L. R. 
231 ; 69 N. S. R. 109.— CAN. 


45 XV, Suit against non- 

resiaent foreigner. ] — Held : Code of 
Civil Procedure, s. 21. applied only to 
ots, which are subject to the provisions 
of the Code, & does not apply to a suit 
Instituted in a British Indian ct. against 
a non-resident foreigner on a cause of 
action which arose w^holly outside 
British territory, Sc, therefore, the 
decree passed in this case must be set 
aside as being without jurisdiction.-- 
Bhamboo Mal V. Ham Nakain (19,.8), 
I. L. R. 9 Lah. 455.— IND. 

e (p. 105) i. .]— Hutton. 

McLea & Co. V. Kelly (1818), 1 Nfld. 
L. R. 105.— NFLD. 


e (p. 105) ii. 


/*04!0\ ion T> AOO . 


-.] — ^Morris v. 


e (p. 105) iil. .1 — Fleming 

V. Livingstone (1873), 6 P. R. < 3. — 


CAN. 


e (p. 105) Iv, .1 — OanaDIAK 

Oil Cos., Ltd. v, Maibmwbson (1917), 61 
N. S. R. 331.— CAN* 
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66. Add, Annotation : — OeneraUy, Reid. Re Key- I 
stone Knitting Mills Trade Mk., [1029] 1 Ch. 
92 * 

72* Add. Annotation : — Consd. Re Coletta (1931), 
146 L. T. 180. 

74. Add, Annotation ReM. Owl Mill Co. (1920) 
V, Croft, EUiott v, DuchesQ Mill (1926), 95 
L, J. K. B. 635. 

137a. .] — Leader r. Moxon (1773), 2 Wm. Bl. 

924 ; 3 Wils. 461 ; 95 E. R. 1167. 

142. Add, Annotations : — Apld. Witham Outfall 
Board v. Boston Oorpn. (1926), 136 h, T. 766. 
Refd. Musical Performers’ Protection Assocn., 
Ltd. V. British International Pictures, Ltd. 
(1930), 46 T. L. B. 485 ; A.-O. of Trinidad 
& Tobago V, Gordon Grant & Co., [1935J 
A. C. 532. 

143a. .] — Whore an issue arises upon the 

proceedings before the Court the jurisdiction 
of the Court to dispose of that issue can only 
be ousted by plain words (Hamilton, J.). — 


A.-G. V, Boden, [1912] 1 K. B. 539 ; 81 L. J. 

K. B. 704 ; 105 L. T. 247. 

147. Add, Annotations : — Consd. Clark v, Epsom 
R. D. C., [1920] 1 Ch. 287. Apld. Musical Per- 
formers’ Protection Assocn., Ltd. v, British 
International Pictures, Ltd. (1930), 46 
T. L. R. 486. Consd. Ruislip-Northwood 
Urban District Council v, Lee (1931), 145 

L. T. 208. Refd. Everett v, Gnfiaths, 
[1924] 1 K. B. 941 ; Whitney v. I. R. 
Comrs. (1926), 42 T. L. R. 68; Wigg v. 
A.-G. of Irish Free State (1927), 96 L. J. P. 0. 
88; Farrow v, Orttewell, [1933] Oh. 480; 
Stockwell V, Southgate Oorpn., [1936] 2 All 
E. R. 1343. 

148. Add, Annotation : — Refd. Musical Performers* 
Protection Assocn., Ltd. v, British Inter- 
national Pictures, Ltd. (1930), 46 T. L. R. 
486. 

149. Add, Ann&taiiom: — Apld. HaUen v. Spaeth* 
[1923] A. C. 684. Consd. Oaven v, Canadian 
Pacific Ry. (1925), 133 L. T. 774. Apld. 


6 (p. 106) V. Whether 

plaintiff may abandon part of claim .] — 
CHAPMAN' V. Doherty (1885), 25 

N. B. R. 271.— CAN. 

• (p. 105) vi, Application 

to mining jurisdiction. ] — County Courts 
Act, 8. 34, which provides inter alia 
that, if in any action of tort pltf. shall 
claim over $250, & doft, objects to the 
action being tried in the county ot. & 
^ves security for trial In the Supremo 
Ct., the proceedlngB In the county ct. 
shall be stayed, applies to proceedings 
in the county ct. imder its mining juris- 
diction. — M uirheai) V. Spruce Creek 
Power Co„ Ltd. (1904), 2 M. M. Cas. 
165; 11 B. C. R. 1.— CAN. 

• (p. 105) vil. Amount 

ascertained by act of parties.] — Deft, 
employed pltfa, as his brokers to sell 
on his account 200 shares of stock at 
a named price, pltfs. undertaking that, 
In the event of loss, deft.’s liability 
should not exceed $200. In an action 
upon this contract pltfs. recovered 
$200 & iui/orest : — Held : the amount 
of $200 recovered was ascertained by 
the act of the parties within County 
Courts Aot, H. S. O. 1897, c. 55, a. 23, 
8c, therefore, recoverable in a county ot, 
— Thompson v. Pearson (1899), 18 
P. R. 420.—CAN. 


9 (p. 105) viil. Legacy 

charged on land — Value of land beyond 
lim.U .] — A county ct. has jurisdiction 
under 59 Viet, c, 19 (O.), s. 3 (13), In 
an action brought by the legatee against 
the devisee of land, to recover a legacy 
of $5 charged on the land, as Involving 
equitable relief In respect of a matter 
under $200. The subject-matter in- 
volved in such an action is the amount 
of the legacy & not the value of the 
land. — Rustin v. Bradley (1896), 23 
O. R. 119.— CAN. 

f (p. 105) i. .1 — Currie v. 

NiOHomON (1925), 68 N. S. R. 234. — 

CAN. 

t (p. 105) ii. WhetJier amount 

liquidated - by act of parties .] — Wall- 
bridoe «. Brown (1869), 18 U. C. R. 
158.— CAN. 


f (p. 105) fii. .J — Watson 

V, Severn (1881), 6 A, R. 659. — CAN. 

f (p. 105) iv. .J— Brown v. 

Hose (189()), 14 P. R. 3.— CAN. 

t (p. 105) V. .] — OSTROM V. 

Benjamin (1894), 21 A. R. 467.— CAN. 

f (p. 105) Vi. .1 — Evans <?, 

Chandler (1900), 19 P. B, 160. — CAN. 

g(p. 106)1* Uighi of appeal.] 

— By Dlvlalon Courts Act, s. 125, an 
appeal lies where the sum in dispute 
exceeds $100, exclusive of costs,** 
The ** sum in <^pute ** means the sum 
In dispute at the time of the appeal ; 


& where In a division ct. aotlon pltf. 
claimed $55.88 & deft, admitted 

$47.15, part of pltf.'s claim, disputed 
the balance, & counterclaimed for 
$103.55, & the judge In the division 
ct. allowed pltf. the disputed portion 
of his claim, & wholly disallowed the 
counterclaim, & deft. appealed 
TOnerally : — Held : even assuming that 
deft, could not connterclalm for more 
than $100, the amount in dispute on 
the appeal exceeded $100, & the appeal 
lay. — Cami'Bell v. McGregor, {1928] 
2 D. L. R. 70 ; 01 O. L. R. 649.— CAN. 


k (p. 106) 1. May not entertain 
counterclaim — Amounting to action for 
specific performance.}—- A counterclaim 
by a vendor for the moneys alleged 
to be due under an agreement for the 
sale of land being in reality an action 
for speclflc performance Is beyond the 

i urisdictlon of the district ct. — 
Jurrell V, Watt & Hardingk (Sask.), 
[1928J 3 D. L. R, 605 ; [1928) 2 

W. W. R. 482.— CAN. 

n i, Unconnected Hems .] — 

Read v. Wedge (1870). 29 U. O. R. 
466.— CAN. 


b (p. 107)1. .] — Where In matters 

of tort relating to personal chattels, 
title to land Is brought In question, 
though incidentally, the ct. has no 
Jurisdiction. —Trainor v. IIoloombe 
(1850), 7 U. O. R. 648.— CAN. 


6(p. 107)1. 
District court 


— Exceptions to rule — 
of Thunder Bay — 47 
Viet. c. 14 (O.).) — ^MoQuaid p. Goober 
(1886), 11 O. R. 213.— CAN. 

• (p. 107) il. — — .] — Summary 

Ejectment Act (Consol. Stat. c. 83, 
s. 22), is not applicable to a case where 
the title to the laud is brought In 
question, ft, in such a case, the 
question of title Is bond fide raised, 
the county ct. judge or justices should 
not continue the trial . — Ex p. Tower 
(1889). 28 N. B. R. 159.— CAN. 


63 1. May set aside judgment — For 
matters of irregularity.] — Be Mom- 
broquette (N. 8.) (1928), 60 Can. Grim. 
Cos. 308.— CAN. 


sk. Injunction — Power of district 
court .] — Rose v. Dilke Village, 
1 D. L. R. 190; [19261 1 

R. 85 ; 20 Sask. L. R. 259.— CAN. 



ftl. Action for rescission — Agreement 
for sate of land — Cannot be entertained 
M/ county court .] — Richards v. 
Tbottier (1914), 28 W. h. R. 653 ; 18 
D. L. R. 608 ; 6 W. W, R. 1123 ; 24 
Mon. L. R. 473.— CAN. 


sm. Action for specific performance — 
Agreement for sale of land — Cannot 
be entertained by district court.}— 
Byers v. Singleton, [1921] 2 W. W. R. 
71 ; 14 Sask. h. B. 196.-^AN, 
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sn. Application under Vendors dh 
Purchasers Act — Cannot be entertained 
by local judge.] — Re Levy & Jacobs, 
[1927] 4 D. L. R. 937 ; 61 O. L. R. 
296.— CAN. 

8p. Petition Jor amendment of 
registered plan of land— Under Registry 
Act, R. S. O., 1897 (c, 136)— Juris- 
diciion of county court other than that 
of county in which land lay.] — He 
McDonald & Listowel (1903), 24 
C. L. T. 8 ; 6 O. L. R. 556 ; 2 O. W. R. 
1000.— CAN. 

St. Local masters — Jurisdiction — 
Loroh V. Omon (Sask.), [1927] 3 
W. W. R. 780.— CAN. 


sw. To order transfer of 

action .] — Hameun v. Phillips (Saak.), 

n 4 D. L. R. 1107 ; [1927] 3 

. R. 604.— CAN. 


•X. Action for breach of contract — 
Neglect in using horse.] — A plaint in a 
division ot. charging that deft, hired 
of pltf. a horse, etc., to go from A. to 
B. & back, & agreed to take good care 
of the same as bailee, with an aver- 
ment that deft, so carelessly, etc., 
drove said horse, etc., that the horse 
was killed, etc., is a plaint in contract 

6 not in tort, & therefore within the 
jurisdiction. — Be Rumble v. Wilson 
(1869), 6 P. R. 38.— CAN. 

sy. Pltf. sued in a 

division ct. for $90 as the value of his 
horse employed by deft,, the injury 
complained of being that deft, allowed 
the horse to be worked after he took 
sick, by which his death was occasioned : 
— Held : this was an action for breach 
of contract in not taking proper care 
of the horse, A: that the dlVlBlon ot. had 
jurisdiction. — 0 *Brien v. Irving (1878), 

7 P. R. 808.— CAN. 

8z. Right to order ‘writ or process out- 
side jurisdiction.] — Since the passing 
of Judicature Act, 1909, under County 
Cts. Aot, 11 Geo. 6, 1921 (N. B.), c. 
a. 71, a county ct. Judge can order a 
writ or process outside the jurisdiction. 
—Smith w. Gordon (1927), 63 N. B. R. 
316.— CAN. 


PART rv. SECT. 9, SUB-SECT. 1. 

137 X. The Minister of 

Pensions & National Health, under 
sect. 30 (8) of 18-19 Goo. 6, o. 38, 
referred to this ot. a dispute as to the 
Jurisdiction of the Appeal Board lo 
render a certain Judgment : — Held : 
the jurisdiction of a ot. of record, when 
It has odoe obtained, cannot be ousted 
by any forced interpretation, A the 
jurisdiction of this ot. to proceed with 
the present reference was not taken 
away by 20-21 Geo. 5, o. 36 . — Be 
Skitoh, [19311 Ex. 0, R. 12.— CAN. 



VoL XVI, — Courts. Cases 149 — 277b. 


O^zer, Irvine v. Board of Trade, [1927] 
1 X. B. 269. Consd. Freshwai>er v. Western 
Australuin Insurance Co. (1932), 102 L. J. 
K. B. 75 ; Jones v. Birch Bros.. Ltd. (1933), 
49 T. L. R. 580. Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610 ; Gowar v. 
Hales (1927), 96 L. J. K. B. 1088 ; Wales 
V. Iron Trades Employers’ Assocn. (1928), 21 
B. W, 0. C. 316 ; Hyman v. Hyman, Hughes 
V. Hughes, [1929] P. 1 ; Sturley v. Powell, 
[1930] 1 K. B. 677 ; Cipriani v, Burnett, 
[1933] A. C. 83 ; Israelson v, Dawson, [1933] 
1 K. B. 801 ; Paul (R. & W.), Ltd. v. Wheat 
Commission (1935), 152 L. T. 352 ; Groom 
r. Crocker, [1937] 3 All E. R. 844. 

150. Add, Citations Asp. M. L. C. 6665 

affg, S. C. 6uh nom, Dreyfus & Co. v, 
Atlantic Shipping & Trading Co. (1921), 
37 T. L. R. 417, C. A. 

Add, Annotations : — As to (1) Consd. Ford v, 
Compagnie Furness (France), [1922] 2 K. B. 


797. Refd. Pinnock v. Lewis Peat. [1928] 

1 K, B. 690. As to (2) Refd. Reed v. Page & 
East, [1927] 1 K, B, 743; Cosmopolitan 
Shipping Co. (Inc.) v, Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. 

170. Add. Annotations : — Refd. St. Magnus Paro- 
chial Church Council, etc. v, London Diocese 
Chancellor, (1923] P. 38 ; Hunter v, Stad- 
tische Hochseefischerei Gemoiimiibzige GeselJ- 
sohaft (1025), 133 L. T. 488; Mansfield v. 
Robinson, [1928] 2 K, B. 353. 

172. Add, Annotation : — Refd. Duff Development 
Co. V, Kelantan Government, [1924] A. C. 797. 

185. Add, Annotation : — Folld. Pringle v. Hales, 
[1925] 1 K. B. 573. 

199. Add, Annotation : — Refd. Hunter v, Stild- 
tische Hochseefischerei Gesellschaft, [1926] 

2 K. B. 493. 

218. Add. Ayinotaiion : — Refd. Bartlam v, Evans, 
[1936] 1 K. B. 202. 


Part VI. — Right of Public to Admission. 


260a. .] — A judge of a ct. of justice in England 

(save in a few exceptional cases) has no 
discretion whether he wiU sit in private or in 
public (Lawrence, L.J.). — Hearts op Oak 
Assurance Co,, Ltd. v, A.-G., [1931] 2 Ch. 
370 ; 100 L, J. Ch. 340 ; 146 L. T. 662 ; 47 
T. L. R. 679 ; 75 Sol. Jo. 616, C, A. ; revsd, 
on other grounds^ [1932] A. C. 892, H. L. 

Annotation : — Refd. O’Connor v. Waldron, [1935] A. O. 76. 

276. Add, Annotations : — FoUd. Be A. B.’s Petn. 
(1927), 97 L. J. P. 104. Consd. Greenway v, 
A.-G. (1927), 44 T. L. R. 124 ; Hearts of Oak 
Assurance Co, v, A.-G. (1931), 47 T. L. R. 679. 
Apld. McPherson v, McPherson, [1936] A. C. 
177. 

277a. .] — In cross suits for divorce the case 

for the wife having been opened in public 
& the wife on being called as a witness 
finding it almost impossible to give her 
evidence by reason of the presence of people 
in ct., the President directed this part of the 


case to be heard in camerd . — Moosbrucjder 
V. Moosbrugger, Moosbrugger V. Moos- 
BRUG<}ER & Martin fl913), 29 T. L. R. 658. 

277b. .] — At the trial of a divorce action 

which took place during the luncheon 
interval in the judges’ law library in the 
Court House of Edmonton, Alberta, not one 
of the regular cts. in the Court House, neither 
the judge nor counsel were robed. The 
judge was attended by the aasistantz-clerk 
of the ct. & by an official shorthand writer, 
& before taking his seat he announced that 
he was sitting in open ct. The only other 
persons present throughout the proceedings 
were petitioner & his two witnesses, the 
action being undefended. 

Access to the judges’ law library was 
through a double swing door in the wall of a 
public corridor. One wing of that door 
was always fixed, the other, although swing- 
ing close, was usually unfastened. On the 


PART IV. SECT. 10, SUB-SECT. 1,~A. 

153 XV. .]— The oousout, or 

request, of the parties concerned does 
not empower the Supreme Ot. In Its 
equitable jurisdiction to entertain a suit 
involving: the determination of purely 
legal claims. — Prescott, Ltd. v. Per- 
petual Trustee Co., Ltd. (1928), 28 
S. R. N. a. W. 824 ; 45 N. S. W. W. N. 
80.— AUS. 

PART IV. SECT. 10, SUB-SECT. 1.— B. 

sa. Effect of acquiescence — Accused 
present but not professionally represented 
— Objections by judge.] — At the hearing 
of a summons cnar^g an otTence 
under Customs Acta, deft, was present, 
but was not profesalon^y represented. 
No preliminary objections to the jurJa- 
diotlon of the distriot justice were made 
by her, but certain objections were 
made by the district Justice himself : — 
Beld •• there had not been any waiver 
of such objection by deft. — A.-G. v, 
Healy. [19281 I. R. 460.— IR. 

PART IV. SECT, 12. 

ab. Claim reduced below amount con- 
f erring jurisdiction — Claim dismissed,] 
— In an action by pltf., a seaman, to 
recover a balance of wa^s alleged to 
be due to him, the evidence snowed 


that with respect to two months 
wages, part of the time claimed for, 
pltf. had received an amount which 
reduced his claim below the jurisdiction 
of the ct., &, as to the balance of the 
time claimed for, pltf. had forfeited his 
claim to wages by desertion :—Held : 
pltf.’s claim be dismissed with costs.— 
FORBES V. Wasson (1928), 60 N. S. R. 
20.— CAN. 

PART VI. 

259 i. General rule .] — A criminal trial 
must be conducted in open ct. except 
whore justice cannot be secured other- 
wise than by ordering the ct. to be 
cleared. — R. v, Hamilton (1929), 80 
S. R. N. S. W. 277 ; 47 N. S. W. W. N. 
84.— AUS. 

259 ii, . 1 — The inherent right of 

the Supreme Ot. to order that its pro- 
oeedin^ he conducted in camera is 
recognised by sect. 220 (4) of Criininai 
Procedure & Evidence Act, & where 
the ot. is satisfied that there may be 
some prejudice to the oom^ of justice 
unless certain witnesses are allowed 
to give their evidence without tne 
presence of the public, the ot. will 
order the public to bo excluded.— R. v. 
IiADBBOOKE, [1931] N. L. R. 476. 


so. Right of judge to exclude press .] — 
The judge of the Central Supreme Ot., 
resenting certain criticism that had 
been published in a locai newspaper 
concerning his exercise of the judicial 
oflaoo, made an order, in the absence 
of the proprietor, a rop^’stered co., for- 
bidding the reporters of that newspaper 
& of another nowTspaper owned by the 
same co. to sit at the reportei’s* desk 
or to take notes of the proceedings In 
his ct. elsow'bere than In the public 
gallery, &; directed that this rostriction 
shonld roraairi in force imkfl the 
printer & publisher of both newspapers 
should apologise to the ct. : — Held: 
on appeals by the printer & publiahor 
& by the co., that representatives of 
the newspaper press have no greater 
right of access to the Supreme Ct. 
than ordinary members ot the iwneral 
public : in the exercise of hfs right to 
regulate control the conduct of his 
ct , it was competent for the judge to 
make the order in q^uestlon ; & the 
order was not a judicial order, but an 
administrative direction which did not 
aifect any one in his proprietary rights, 
in hia status or in hla peiijon, & was 
therefore not subject to appeal. — Re 
DUNN &■ Morning Bulletin, Ltd., 
11932] S. R, (Q.) 1.— AUS, 
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fixed wing was a brass plate with tbe word 
“ Private in black letters. The double 
swing door opened on to an inner corridor in 
which, opposite, was a door of the judges’ 
library. The opening wing of the swing door 
was unfastened during the trial, & the inner 
door of the library was kept open throughout. 
At the conclusion of the proceedings a decree 
nisi was pronounced, which was subsequently 
made absolute. In an action by resp. in the 
divorce suit, brought after the expiiy of the 
time for appealing against the decree absolute, 
& after petitioner had remarned, seeking to 
have the decrees nisi absolute rescinded & 
set aside on the ground (inter alia] that the 
trial of the divorce action in the judges’ law 
library had not been a trial in open ct. accord- 
ing to law, & that the resultant decrees nm 
& absolute were null Sc void : — Held : even 
although the actual exclusion of the public 
resulted only from the word “ Private ” on 
the outer door, the judge on the occasion of 
the divorce trial, albeit unconsciously, was 
denying his ct. to the public in breach of their 
right to be prt3scnt. — McPherson v, McPher- 
son, [1936] A. O. 177 ; 105 L. J. P. O. 41 ; 
154 L. T. 221 ; 52 T. L. R. 166 ; 80 Sol. Jo. 
91, P. 0. 

280a. In proceedings under Legitimacy Act, 1926 

(c.60).] — A petition llh'd under the above 
Act for the legitimation of a persoa who was 
born illegitimate, but whose parents were 
married subsequently to his birth, is not 
a proceeding which entitles petitioner to a 
hearing in camerd. — Re A. B.’s Petition 
(1927), 97 L. J. P. 104; sub nom. Re C. D.’s 


PETmpN, 138 L. T. 208 ; nom. Grbenway 
V. A.-G,. 44 T. L. E. 124 ; 71 Sol. Jo. 882. 

885a. To Inquiry under Industrial Assurance Act* 
1928 (c. 8),. s, 17.]—An inspector appointed 
by the Industrial Assurance Comr. under 
Industrial Assurance Act, 1923 (c. 8), s. 17 (1), 
for the purpose of examining into & reporting 
on the affairs of an industrial assurance co. 
is not entitled to conduct the inspection in 
public, but this shall not prevent him from 
admitting from time to time any persons the 
presence of whom is reasonably necessary to 
enable him to carry out bis duty under the 
statute ; 4fe ho is not entitled to make public 
the information gained by him in the course 
of such examination or of the exorcise of the 
powers conferred upon him by the said sub- 
sect. Sc by Friendly Societies Act, 1896 
(c. 26), s. 76 (6), or otherwise to make use of 
such information save for the purposes of 
carrying out his examination & of preparing 
his report oh the affairs of the co. & for pur- 
poses ancillary thereto. The same principle 
applies where the Comr. liimself makes the 
examination.— Hearts of Oak Assurance 
Co., Ltd. r. A.-G., [1932] A. C. 392 ; 101 
L, J. Ch. 177 ; 147 L. T. 41 ; 48 T. L. R. 
296 ; 76 Sol. Jo. 217, H. L. 

1 Annotation: — Refd. O’Cciinor v. Waldron, [1935] A. C. 76. 

289a. Includes Justices hearing ex parte 

application for summons.] — KxMRERt?. Press 
Assocn., [1893] 1 Q. B. 65 ; 62 L. J. Q. B. 
152 ; 67 L. T. 615 ; 57 J. P. 247 ; 41 W R. 
17 ; 9 T. L. R. 6 ; 37 Sol. Jo. 8 ; 4 R. 95, 
C. A. 

Annotation : — Consd. Hearts of Oak Assuranoe Co. v. A.-G. 

(1931), 47 T. L. li. 579. 


Part VII. — Classification of Courts. 


292. Add, Annotation : — Consd. R. v. Central 
Criminal Court JJ., Ex p. L. C. C,, [1926] 
2 K. B. 43. 

293. Add, Annotation : — Consd. R. v. Central 
Criminal Court JJ., Ex p, L. C. C., [1925] 2 
K. B. 43. 


302a. Justices.] — Anon. (1523), Y. B. 14 Hen. 8, 
fo. 16, pi. 3. 

Annotations : — Refd. Neotor v. Gennet (1596), Oro, Eli*. 466 ; 
Marshalsea Case (1GX3), 10 Oo. Rep. 08b; ilutt v. Oonant 
(1820), 1 Brod. & Blog. 548 ; Howard v, Gossett (1846), 
10 Q. B. 359. 


Part IX. — Court of Lord High Steward. 

815. Add, Citation : — 18 State Tr. 441. , read “ See^ also^ Criminal Law, Vol. XIV., 

320. After this case for “ See, also, Parliament,” | PP- 125, 126, Nos. 065-985.” 


PART VII. SECT. S. SUB-SECT. 1. 

«d. Board of Valuation dt Bevision 
— Under Winnipeg Charter, b, 341.] — 
Be WijJKipEO Charter, Be Oom- 
munitt of Sisters op the Holy 
Names of Jesus & Mary, (1922] 2 
W. W. R. 253 ; 68 D. h. R. 606.— CAN. 


•e. XA>cal court continued under Local 
OourtB Act, 1926.] — The local ot, con- 
tinued by Local (?ts. Act, 1926, s. 6, 
ia the ct. of record, not the ofHoers or 
instrumentalities by whom the Juris- 
diction was formerly exercised.— 
Metropolitan abattoirs Board v, 
Sqhole, [1927] S. A. S. R. 444.— AUS. 


PART IX. SECT. 8. SUB-SECT. 1. 

a. i .] — A notice of motion 

for leave to appeal to the Privy Council 
was filed & served within fourteen 
days after the judgment complained 
of, but did not come on for hearing 
until some months later. An aflidavlt 
filed on behalf of appet. alleged that the 
eonfitnietlon of certain Acts was 
involved in the decision that the 
judgment would cover a great number 
of claims made against the appet. 
none Individually exceeding £500, but 
aggregating a sum exceeding £10,000, 


& that the decision would affect many 
future claims against appet. Upon 
the hearing of the motion : — Bold : 

(1) the application was made within 
the time prescribed by rule 4 of the 
Order-in-Council of Apr. 2, 1909, 
although not heard within 1 4 days ; 

(2) no appeal lay as of right under 
rule (2) (a) of the said Order-in-Counell, 
but the ct, would in Its discretion grant 
leave under rule 2 (6) upon terms that 
appot. should pay the costs of the 
appeal in any event* — B enson v. Road 
Transport 8 c Railways Comb, (1935), 
52 N. S. W. W. N. 202.— AUS. 
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Part X. — ^The Judicial Committee of the Privy Council. 


329. Add, Annotation : — HeM. R. v. North, Ex p, 
Oakey (1926), 43 T. K R. 60. 

889. Add. Annotation : — Apprvd. Campbell v. 
Poliak, [1927] A. C. 732. 

341, Add. Annmtaiion : — ^Hefd. Campbell v. Poliak, 
[1927] A. C. 732. 

842. Add, Annotation : — Consd. Campbell v. Poliak, 
[1927] A. C. 732. 

344. Add, Annotation : — Refd. Campbell v. Poliak 
(1927), 96 h. J. K. B. 1093. 

345. Add, Annotation : — Reid. Campbell v, Poliak, 
[1927] A. C. 732. 

348a. Interlocutory order,] — As a general rule an 
interlocutory order is not a suitable subject 
for review by the Judicial Committee. — 
Bevoy Krishna Mukherjir v. Satish 
Chandra Ciri (1927), 56 I*. R. Ind. App. 131. 

350. Add, Annotation: — Refd. Ware v, Whitlock, 
[1923] 2 K. B. 418. 

852a. Affidavit of service of notice of intended 
application — Necessity for lodging — Judicial 
Committee Rules, 1925, r. 4.] — Practice 
Note, [1925] W. N. 164, P. C. 

352b. Appeal In forma pauperis — When allowed.] 

— ^A professional man making a substantial 
income <Sc having outstanding book debts 
cannot be said not to be worth £26 within 
rule 8 of the Judicial Committee Rules, 1925. 
— Grant v. Australian Knitting Mills, 
Ltd., [1933] W. N. 276 ; 176 L. T. Jo. 485 ; 
77 L. Jo. 0, P. C. 

355a. Necessity for statement of primd facie case 
— Appeal against conviction.] — Practice 
Note, [1935] W. N. 107 ; 80 L. Jo. 339, P. O. 


363a. .] — By r. 8, sub-r. (1) of the Rules of 

the Ct. of Appeal for Eastern Africa as to 
appeals from the Supremo Ct. of Kenya : 

“ Tlio memorandum of appeal shall be 
presented in civil cases within three months 
. . . from the date of the decree appealed 
against. ...” By a judgment delivered 
in the Supreme Ct. of Kenya on Aug. 19, 
1032, applt. was directed to furnish an account 
of his administration of certain trust property. 
No formal decree following upon that judg- 
ment was drawn up until the account had 
been taken & confirmed by the ct. on June 26, 
1933. A decree was then drawn up on that 
date, entered, & ante-dated to Aug. 19, 
1932, the date of the judgment. On an 
application by applt. for leave to appeal out 
of time against the decree : — Held : it was 
the duty of applt., if he wished to appeal 
against the judgment of Aug. 19, 1932, & to 
ensure his appeal being within time, to take 
steps to hav#» that judgment drawn up in the 
form of a decree. Having failed in that duty 
his application was dismissed, — R ibeiro v, 
SiQUEiRA E Facho, [1936] A. 0. 300 ; [1936] 
1 AU E. R. 537 ; 105 L. J. P. C. 132 ; 154 
L. T. 473 ; 80 Sol. Jo. 263, P. 0. 

365a. No application to lower court lor leave to 
appeal.] — Petition for leave to appeal from 
the decision of a colonial ct. of appeal. No 
application was made by the petitioner within 
fourteen days to the ct. of appeal, as required 
by the rules relating to appeals from the 
Leeward Islands, to grant leave to appeal, 
on the ground that the ct. of appeal was not 
properly constituted to entertain the appli- 
cation. The Lords of the Judicial Com- 


PART X. SECT. 1. 

321 i. Hiatus of Ju dirial CommiMee — 
Admsers oj Oot/w.J — The Judicial Com- 
mittee sit in the capacity of judges ; 
their report is acted on by the Sovereign 
in full Privy Council, so that proceed- 
ings before the Committee are in sub- 
stance strictly judicial The Judicial 
Committee is not an English body In 
any exclusive sense ; it is not a body 
with any location. The Sovereign is 
everywhere throughout the Ernjilre In 
the contemplation of the law He may 
as well sit in Dublin, or at Ottawa or 
in South Africa, or in Australia, or in 
India, as in London. A" it is only for 
convenience & because the members of 
the Privy Council are oonveniently In 
London that the Judicial Committee 
do sit there, — Hull v. M'Kkvna, 
** Freeman’s Joitinal ” v . Fbrn- 
8TROM & TRABSLIBERI, fl926] I. R 
#02.— IR. 

PART X. SECT. 2, SUB-SECT. 8. 

348 ii, .1^ — A question of pro- 
cedure is not one upon which an appeal 
to the Privy Council will be enter- 
tained. — A.-G. FOR Ontario u. Dalv, 
11924] A. C. 1011 ; 94 L.J. P.C.21; 132 
L T. 210; 40 T. L, R. 814.— CAN. 

if. MaintenaTwe granted to inife — No 
misrtirriage in method of computing ,} — 
The Judicial Comtnlttee Is extremely 
reluctant to Interfere with the amount 
of a decree for maintenance unless there 
has been some miscarriage in the way 
the amouxit has been arrived at. — 
Ekbaurbhwari Bahuasin^ v, Home- 
aHWAB Singh ( 1929 ), 56 h, B. Ind 
App. 182 .“— IND. 

sk* Income tax re/ierence.]— tJniier 


the provisions of sect. 66 a (2) of the 
Income Tax Act the right of appeal to 
the Privy Council is restricted to cases 
of appeals from any judgment of the 
High Ct, delivered on a reference 
made under sect. 66, in any case which 
the High Ct. cortiflos to be a fit one 
for appeal to His Majesty in Council. 
Before the case can be certified to be 
a fit one for appeal, there must be a 
judgment of the High Ct. delivered on 
a reference made under sect. 66. But 
the stage of a reference made to the 
High Ct. does not arrive at all when 
the High Ct. doclines to require the 
Ot)mr. to state the <jase & refer it. — 
Guumuku llAi V. Secretary of State 
FOR India (1934), 1. L. R. 57 All. 306.— 
IND. 

so. 1 tailway franchise agreement ,] — 
A railway franchise agreement i)ro- 
viding for arbn. & appeal to the Ot. of 
Appeal, but not expressly limiting a 
further right of appeal, will not bar 
an appeal to the Privy Council, — 
International Railway Co, v. 
Niagara Parks Commission, [1936] 2 
D. L. R. 406 ; O. R. 220.— CAN. 

PART X. SECT. 3, SUB-SECT. 1.— 
A. (a). 

852b i. Appeal in forma pauperis — 
What costs afloimd.] — Petitioner, wlio 
had been j^nted special leave to 
appeal to His Majesty in Council 
against his conviction of murder 
sentence of death, further petitioned 
for leave to prosocuU^ his npiu'al in 
forma pauperis, & asked for an order 
that the India Office should provide for 
the expenses of printing & binding the 
record Sc Ws cf^se. Sc the fees of counsel 
flt 80lr. to prosecute the appeal. The 
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India Office did not dispute that 
petitioner was a pauper, & they agreed 
to pay for the printing & binding of the 
record Ifc case, but wore not prepai'od 
to pay for his counsel & solr. : — Heid : 
in view of rule 61 of the Judicial 
Committee Rules, 1925, the order 
asked for in respect of ciounsors Sc 
solr.’s fees could not be made. — 
M\NGAr.-STNGH V, KING EMPEROU 
(1937), L. K. 63 Ind. App. 7.5.— IND, 


PART X. SECT. 8, SUB-SECT. 1.— 
A. (0). 

361 ii. When appUcMion 

granted .] — The Ct. ot App<mJ no 
pv)wer to extend the time limited bv 
rule 4 of Order in Council on June 1, 
19{8, for applying for leave to uppeui 
to His Majesty in (’mmeil. wuie<* ilw 
question involved in the pi'opox'd 
appeal (what amounts to “ ton id ” 
within H(‘,et. 216 of the Land Td.h s 
Act) was by reason of its ftrcfit generel 
importance oik' wJurh (»ught to he 
submitted for deidsion to Bin Mnjesty 
In Council, leave to ajtpeal would have 
been granted had tiu' aiudieatioii 
heroin been in time,— BT ukuouth r. 
Hakek (So. 2 ), 11930 ] t . VV - R- 
'122. - CAN. 

ng. Time occupied in pros^Mthig 
application for review — Addition to 
presirribed period. J — Applt. allowed 
to add the time occupied by the 
prosecution In good faith of an applica- 
tion for review to the period presorlhed 
for presenting a petition for leavt to 
appoai.— Nariman Rubtomji Mehta 
V. Hasham Ismatal valav Haji 
Khamisa (1924), 1. h. H, 49 Boxm 146. 
—IND. 



Cases 865a— 498. English and Empire Digest Supplement. 


mittee held, that either under protest or 
perhaps without protest, the petitioner might 
have applied to the ct. of appeal of the colony 
without damaging his case, & refused leave 
to appeal . — Ex p. Kbnnington (1862), 8 
Jur. N. S. 1111 ; auh nom. Ex n. Kensington 
(1863), 15 Moo. P. 0. C. 209 ; 15 E. R. 473, 
P. 0. 

373. Add. Citations : — sub nom. Ex p. Kensing- 
ton, 15 Moo. P. O. 0. 209 ; 15 E. R. 473. 

888a. When further security ordered.] — 

CoRPOBATioN Agencies, Ltd. v. Home 
Bank op Canada, [1926] W. N. 58, P. C. 

403a. .] — In a suit claiming property by 

adoption, one of defts. denied the alleged 
adoption & claimed widow’s maintenance. 
The first ct. found for the alleged adoption 
but decreed maintenance at a sum less than 
that claimed. The appellate ct, varied the 
decree by increasing the amount of mainte- 
nance, & refused leave to appeal : — Held : 
special leave to appeal should be granted 
limited to the question of the maintenance 
allowance. — Annapurnabai v. Rupbao 
(1924), L. R. 51 Ind. App. 319, P. C. 

427a. Immaterial documents — Inclusion dis- 

approved.] — Documents not material to an 
appeal should not be included in the record. 
If one party wishes a document to be included, 
but the other party considers it unnecessary, 
the matter should be referred to the High Ct. 
or its registrar. It does not follow that 
because unnecessary documents have been 
printed in India they should be included in 
the books for the Judicial Committee. It is 
the duty of the solr. in England to make a 
selection of the necessary documents, the 
other papers being ready in case they are 
required. In cases of doubt, the solr. should 
take counsel’s advice, for which purpose, on 
application being made, a fee will be allowed. 
— SoNATON Pal v. Galstaun (1927), 54 
L. R. Ind. App. 118 ; 43 T. L. R. 224, P. C. 

458 a. Of some respondents — Practice 

where parties numerous.] — In an appeal in 
which there were very numerous resj^s. whose 


interests were not conflicting, delay in the 
hearing having been caused by the death of 
some of them Sc the consequent substitution 
Sc revivor proceedings in compliance with the 
rules, Sc further similar delay being appre- 
hended from that cause, the Judicial Com- 
mittee ordered Sc directed (1) that the appeal 
be set down that day against such of resps. 
as had appeared or had been served with 
notice of any Order in Coimcil bringing them 
upon the record; & ,(2) all questions how 
any other resps, should be proceeded against 
should stand for determination if necessary 
at the hearing of the appeal. — Zahid Husain 
t?. Mohammad Ismail (1929), 67 L. R. Ind. 
App. 94, P. 0. 

456a. Death of respondent before hearing — Notice 
to Board after hearing — Effect on delivery of 
Judgment.] — In an appeal to the Privy 
Coxmcil against the making of a decree 
absolute in a divorce suit resp. died two 
days before the hearing of the appeal. As 
resp. had not appeared & was not represented 
at the appeal, the appeal was heard in 
ignorance of his death. Tlie Board reserved 
judgment Sc when the report of the Board 
had been prepared Sc was ready for delivery, 
the fact of the death of resp. became known : 
— Held : the appeal abated at the moment 
of the death & the reserved judgment could 
not be delivered. — Hodge v. Marsh, [1936] 
1 All E. R. 848 ; 80 Sol. Jo. 364, P. C. 

483a. Form of case — Necessity for signature of 
one of counsel appearing at hearing.] — Mon- 
treal Light, Heat Sc Power Co. v. Mon- 
treal (City) (1924), 68 Sol. Jo. 419, P. 0. 

486. Add. Annotations : — Consd. Hoystead v. Taxa- 
tion Comr., [1926] A. 0. 165 ; Green v. 
Weatherill, [1929] 2 Oh. 213. Refd. West 
V. Automatic Salesman, Ltd,, [1937] 2 K. B. 
398. 

493. After this case add : — 

For bail — Application to High Court.] — 
See Sutton v. R., Criminal Law, No. 1410a, 
ante. 


PART X. SECT. 8, SUB-SECT. l.—B, 

871 ill. .] — An order directing 

a new trial is not a final Jndi?ment or 
order within Order in Council of 
.Tan. 10, 1910, r. 2, & there is conse- 
quently no Jurisdiction to grant leave 
to appeal therefrom to the Privy 
Council, — Black Si White Oabs, Ltd. 
t>. Anson, [19281 N. Z. L. R. 613.— -N.Z. 

sh. Point settled by previovs dcolHon,] 
— Where their Lordships of the Privy 
Council have clearly laid down the law 
which is applicable to a pai tUmlar set of 
facts, leave to appeal to His Majesty 
In Council under such circumstances 
would be refused. — Maunq Shwe An 
e. Ma The Nu (1929). I. L. R. 7 Ran. 
271.— IND. 

f j. Appeal from refusal to grant habeas 
corpus — Period of detention expiring 
before appeal am be heard.] — The ct. 
will not grant leave to appeal to the 
Privy Council from a deoMon refusing 
a writ of habeas corpus where the 
period of detention will have expired 
before the appeal can be heard & the 
matter is not of general or public 
importance. — H azijitt v. Bdttimore 
(No. 2). [1931] N. Z. L. R. 32.— N.Z. 

PART X. SECT. 8, SUB-SECT. 1.— 0. 

879 iia. — .] — Battle Oricbx 

Toasted Corn Flake Co. v. BIellooo 
Toasted Corn Flake Co., [19^) 2 


D. L. R. 1238; 64 O. L. R. 629.— 

CAN. 

389 lia. .]— The ct. 

can, under Civil Procedure Code (Act V. 
of 1908), 1908, Orel. 45. r. 17. read with 
Privy Council Rules. 1920, r. 9, enlarge 
the time for furnishing security & 
making the deposit, beyond the period 
presoribed by Ord. 45, r. 7. — Nxlkantu 
Balwant Natu V. Shri Satchidanand 
ViDTA Narsinha Bharati (1927), 
I. L. R. 61 Bom, 430,— IND. 

3901, Form of Security ,] — An 

order to furnish security for oosts of 
resp. in an appeal to the Privy CiounoU 
in a form other than cash or Govt. 
Bonds can be made only at the time 
of granting the certificate & not after- 
wards. — Abunaohala Naidu V. Bala- 
KBISBNA Sc Co. (1924), I. L. R. 48 Mad. 
569.— IND, 

8g. Appeal as of right — Conditions .] — 
If a party Is entitled to appeal to the 
Privy Council as of right, the ct. can 
Impose only such condition as the rules 
prescribe , — Re Lyon, Lyon v. Publio 
Trustee (No. 2), [1984] N. Z. L. R. 
Supp. 156 ; G. L. R. 413.— N.Z. 

PART X. SECT. 8, SUB-SECT. 2. 

427 W. Report on value of subject- 

matter.l — When on a petition to the 
High Ct. for a certificate that a case 
is a fit one for appeal to the Privy 


Coxmcil a question has arisen as to the 
value of the subject-matter & a repoi’t 
thereon has been ordered under Ord. 
45, r. 5, the report & full Information on 
the matter should bo included in the 
record in the appeal to the Privy 
Coxmcil. — Anup Mahto v. Mita Du- 
SADH (1933), 60 L. R. Ind. App. 366. — 
IND, 

PART X. SECT. 8, SUB-SECT. 8. 

447 i. When allowed — Suits involving 
same qusstion.] — Actions brought by 
pltf. against three cos. were based on 
separate contracts, precisely similar 
in form. On an appeal to the Privy 
Ooxmoil, application was made to the 
Ot. of Appeal (B.C.) to consolidate the 
^peals. Application refused. — Van 
Hemblryok V. New Westminster 
Construction & Engineering Co. 
(No. 2) (1920), 29 B. C. R. 60.— UAN. 

PART X. SECT. 8, SUB-SECT. 9.— A. 

487 Iv. .] — The operation of a 

Judgment restraining defts. from selling 
certain goods imder oertain trade 
names is not stayed pending an appeal 
of defts., to the Privy Coxmcil, although 
xmder Privy Ocrahcil Appeals Act, 1914, 
Bs. 3, 4, upon the perfeotiixg of 
security by defts,, execution sh^ be 
stayed in the original oause^BATTLE 
Creek Toasted Corn Flake Co. v. 
Kellogg Toasted Corn Flare Co. 
(1924), 66 O. L. R. 127.— CAN, 



Vol. XVI.— Courts. Cases 608a— 566a. 


503a. .] — The Code of Civil Procedure does 

not restrict the power of the Judicial Com- 
mittee to admit evidence rejected by the 
High Ot. — Pabsotim v. Lal Mohak (1931), 

68 L. R. Ind. App. 264, P. C. 

607. Add. Annotation : — Reid. Intract v. Intract 
(otherwise Jacobs), [1933] P. 190. 

513a. Official translation.] — The practice of the 
Judicial Committee is to accept an official 
translation. — Rajendba Prasad Bose v. 
Gopal Prasad Sen. (1930), 57 L. R. Ind. 
App. 290, P, C. 

532a. .] — The Judicial Committee does not 

sit as a ct. of criminal appeal. It wiU not 
interfere with a criminal sentence unless there 
has been something so irregular or so out- 
rageous as to shock the very basis of justice. 
—Practice Note (1932), 48 T. L. R. 300; 
8uh nom. Mohindar Singh v. King Emperor, 

69 L. R. Ind. App. 233, P. C. 

535a. .] — It is no part of the functions of 

the Judicial Committee, generally speaking, 
to interpret an Order in Council unless it be 
brought before them in the ordinary way of 
appeal. In the present case, however, in 
which a suit had been remitted to the High 
Ct. to assess damages & that ct. had ad- 
journed an appeal in order that the parties 
might apply to the Board to ascertain the 
intention & effect of the Order made, their 
Lordships entertained a petition by resp. 
with that object, though upon the facts the 
declaration prayed for was refused with 
costs. — IlURNANDRAI FULCHAND V. PbAGDAS 
Budhsen, Ex p. Pragdas Budhsen (1924), 
L. R. 52 Ind. App. 118. 

.] — It is only in very ex- 
ceptional circumstances that an issue dropped 
in the intermediate ct. of appeal can be 


revived upon appeal to the Privy Council. — 
A hama th V. Sariffa Umma, [1931] A. C. 
799 ; lOOL. J.F.C.211; 146 L. T. 660, P. 0. 

548a. .] — Where it is sought to raise a point 

of law for the first time before a ct. of last 
resort the ct. may exercise a discretion not 
to entertain the point when it would involve 
the consideration of matters of fact with 
which the cts. below were in a more advan- 
tageous position to deal & with which they 
have in fact dealt. — Moolla (M. E. ) Sons, Ltd. 
(Official Liquidator of) v. Burjorjee 
(1932), 48 T. L. R. 279 ; 76 Sol. Jo. 186, P. C. 

551. Add. Annotations : — Refd. Bell v. Lever Bros., 
Ltd., [1932] A. C. 161. Consd. Moolla (M. E.) 
Sons, Ltd. (Official Liquidator) v. Burjorjee 
(P. R.) (1932), 48 T. L. R. 279 ; Ley v. 
Hamilton (1934), 151 L. T. 360. 

555. Add,. Annotation : — Consd. Ohesebrough 
Manufacturing Co., Consolidated v. Kudhoos 
(1929), 47 R. P. C. 25. 

566a. Abandoned in effect in lower court.]— An 

Indian patent was granted for “ an improv^ed 
machine for removing the husks & shells from 
mahsoor & the like.” Claim 1 was for ” a 
machine for husking mahsoor or the like 
comprising a stationary outer casing with a 
rot^atable roller mounted on an axial or 
longitudinal shaft therein said roller having 
a roughened or other suitable abrading sur- 
face thereon & the outer casing having a 
perforated panel in its lower part mahsoor 
being caused to travel through the machine 
in the annular space between said abrading 
roller & said casing the husks & particles 
ground off the grain being rejected through 
said perforated panel whilst the husked 
grain is delivered through an opening in the 
end wall of the casing.” In an action for 
infringement of the patent defts. denied 


PART X. SECT,.3. SUB-SECT. 10.— A. 

so. Pleadings — Form of .] — The .Judi- 
cial Committee are dlsluclinod to 
Btress the struct uro of ploadinga too 
Btriotly, if fair notice of pltf.’s case has 
boon given & issue has been joined on 
an Inquh’y but faintly: admnbrated. — 
SoMKsuwAK Duttv. Tirbhawan Dun' 
1934), L. R. 01 Ind. App. 221.— IND. 


PART X. SECT. 8, SUB-SECT. 10.— B. 

sk. VociimerUs not produced at 
trial .] — The Judicial Committee has 
unrestricted power to admit documents 
where euflioient ^ound is shown for 
their not having boon produC/Cd at the 
Initial stag© of the litigation. — Indka- 
jiT Pratap Sahi V . Amar Singh (1923), 
L. R. 60 Ind. App. 183.— IND. 

sm. Document in vernacular — Trans- 
lation .] — ^Whon the accuracy of an 
English translation of a document 
written in the vernacular language is 
challenged, the Judicial Committee 
ordinarily accepts as correct the 
translation made by a translator 
appointed by a ct. m India & not 
challenged before the judges who had 
dealt with the case. If, however, the 
Juhoial Committee is satisfied that 
there is a genuine doubt about the 
correctness of the translation^ they will 
remit the matter to the High Ct. In 
India from which the matter has been 
brought for an Inquiry, & direct that 
ot., if necessary, to have another 
translation made imder the direction 
of the ct. & to transmit It to the 
Registrar of the Judicial Committee. — 
Sarat Ohanpka Basu v. Buoy Chanp 
Mahatab Maiiahajadiuraj Bahapuh 
(1937), L. B. (53 Ind. App. 77.— IND. 

J.S. 


PART X. SECT. 8, SUB-SECT. 10.— 
C. (a). 

^ 524 1. To assess damages — Remunera- 
tion of agent— Quantum meruit .] — - 
Levesque v. Truohon, [19301 i 
D. L. K. 705. P. C.— CAN. 

629 i. To order new trial.] — Whore the 
trial judge after resorvlj^ judgment 
dooided the case In deft.’s favour on 
an issue or plea that had not, through- 
out the proceedings, been raised or 
tried, & on appeal the Ct. of Appeal 
amended the record In favour of aofts. 
& dismissed pltf.’s appeal on the point 
discovered by the trial judge, but no 
opportunity had been r^ven pltfs. of 
dealing with the matters Involved on 
the ntiw basis which the amendment 
established, the Judicial Committee 
ordered a new trial- — Luigi Ambbosini, 
Ltd. V. Harare Tinko, [1930] 1 

w. w. H. 03 .— can: 

PART X. SECT. 8, SUB-SECT. 10.— 
C. (b). 

538 V. .] — The Privy Council 

will only deal with the original issues 
raised at the trial. & cannot consider 
new pleadings & the issues raised 
therein. — Brown v. Moore, [1924] 2 
D. L. R. 645 ; affg., 69 D. L. R. 14 ; 
55 N. S. R. 460.— CAN. 

636 vi. .1 — A new contention, 

which involves an amendment of the 
plaint, cannot be entertained. — 
Gajadhab Mahton V. Ambika Prasad 
Tiwari (1926), I. L. R. 47 All. 459.— 
IND. 

636 vil. .] — The Privy Council 

declined to entertain on argument 
which had not been presented to, or 
sifted by, the ots. in India, especially i 
as the subject to be decided concerned 
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the diversified & complicated law of 
India as to tenure of land. — Secret art 
OF State for India in Council v. 
Raja Jyoti Prashad Singh (1926), 63 
L, R. Ind. App. 100.— IND. 

636 viii. .] — Where a question 

whether minor members of a family 
were bound by a decree in a former suit 
brought by the managing member, has 
been abandoned In the High Ct., It 
cannot be raised before the Judicial 
Committee, os the question is one of 
mixed law & fact. — Lingangowda v. 
Basangowda (1927), 54 L. B. Ind. 
App. 122.— IND. 

536 ix. .] — A contention which 

a party to an appeal to the Privy 
Council has raised at the trial, hut not 
upon appeal to the High Ct., cannot bo 
raised by him in the appeal to the 
Privy Council, unless there are ex- 
oeptlonal circumstances which make 
it necessary for doing jubtice. I’he 
rule applies whether the party 
applt. or resp. In the High CL — 
Skinner v. Bank of Urran Ini-za, 
Ltd. (1935), L. 11. 02 Ind. Apj). 115.— 
IND. 

536 X. S.S. PiuLiF T. Domuc 

V. Dominion Bridge Co. (1935), 5 
Can. L. Jo. 131 .— CAN. 

S46 ii. I -A con- 

tention which a party to an appeaJ to 
the Privy Council iias raised at the trial 
but not upon appeal to the High Ct. 
cannot bo raised by him in the appeal 
to the Privy Council, unless there are 
exceptional circumstantitjs which make 
it necessary to the doing of Justice. 
The above rule applies whethe the 
party was applt. or resp. in the High 
ot.— Skinner v. Bank of Upper 
INDIA, Ltd. (1935), L. K. 62 lad. App. 
115.— IND. 
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Bmhbe BiassT SuppuaraNT. 


: thdfc the 

pateuv lay tiBasou of prior pub- 

U^atWu m. YairiouB Britisb & Indian specifica- 
tiouB, Defts. moved to revoke the patent. 
The trial judges of the High Ct. of Judicature 
at Patna held that the patent was invahd by 
1 ‘eason of anticipation & want of subject- 
matter & ordered the patent to be revoked. 
Pltf . appealed by leave to the Privy Council : 
— Held : in the particular circumstances it 
was not necessaiy to consider the patent on 
its merits as applt. had admitted that, if 
Martin’s British Specification (No. 5641 of 
1883) was published in India prior to the 
date of his patent, then his patent was 
invalid ; & the question to be decided was 
whether applt. could now contend that 
Martin’s Specification was not in fact pub- 
lished in India & was not in law an anticipa- 
tion of the patient ; applt. had in effect, 
though not expressly, abandoned that con- 
tention at the trial, & it would be contrary 
to natural justice to allow him to maintain 
a contention not argued in India. The 
appeal was dismissed with costs. — Giians- 
HAYAM Das Jaonani V . Ramnarayan Ganesit- 
KARAYAN (1935), 53 R. P. C. 160, P. C. 

578a. .] — Applt. obtained leave to 

appeal conditionally upon entering into a 
bond, & the native agent of applt., who had 
conducted the litigation, executed a bond on 
his behalf in the presence of the chief registrar 
of the ct., who accepted it without objection. 
Upon the appeal coming on for hearing, the 
appellate ct. dismissed it, upon a preliminary 
objection that the authority of the agent to 
execute the bond should have been strictly 
proved. Under the rules of the ct. there was 
power to make any order which was con- 
sidered necessary for doing justice : — Held : 
there had been a failure to do justice between 
the parties, the case should be remitted to 
be heard, the appellate ct. giving an oppor- 
tunity to prove the authority, if that was 
deemed necessary in the circumstances. — 
Kojo PoN V. Atta Fua, [1927] A. O. 693 ; 96 
L. J. P. O. 121 ; 137 L. T. 700, P. 0. 

585a. .] — A Chinese resident in Penang 

executed a deed settling a fund upon his 
“ sons & grandsons ” equally. Apj^lt. having 
claimed that his father, T., was a “ son ” of 
the settlor entitled to share in the gift, an 
inquiry whether T. was legitimate, as being 
a son by a “ t’sip,” or secondary wife, was 


remitted for rehearing, applt. not having had 
an opportunity of adducing certain evidence 
upon which he relied, & because the view of 
the lower ct. that a Christian woman could 
not be a ** t’sip ’’’ required reconsideration, 
seeing that no ceremony was needed to con- 
stitute that status. Further consideration 
was also needed of the possible jural con- 
ceptions : (a) that a child might be legitimate, 
although its parents were not, & could not be, 
legitimately married ; & (b) that a father 
might legitimatise his natural child by a 
mother free to contract a legitimate union. — 
Khoo Hooi Lkono V. Kuoo Hean Kwee, 
[1926] A. O. 529 ; 96 L. J. P. 0. 94 ; 135 
D. T. 170, P. C. 

592a. J — CHEBSEBRoUGn Manufactur- 

ing Co. V . KuDnoos (1929), 46 T. L. R. 95; 
47 R. P. O. 25, P. C. 

599a. .] — Where, on an application 

made ex parte, special leave to appeal had 
been gi'anted on the ground that there was 
a right of appeal under Code of Civil Pro- 
cedure, 1908, 8. 110, but it appeared at the 
hearing that applts. had not that right, the 
Board dismissed the appeal as incompetent, 
resps. having given due notice of the objec- 
tion. — Mukhlal Singh v. Kishuni Singh 
(1930), 67 L. R. Ind. App. 279, P. C. 

609. Add, Citation .*—128 L. T. 10. 

611a. Matter of terms.] — In default of evidence 
the Judicial Committee will accept the 
decision of the local ct. as to what terms are 
roper in a particular case, that ct. being 
etter informed on the subject than the Board 
can be. — Sunder Mull v. Satya Kinder 
Sahana (1927), 56 L. R. Ind. App. 85. 

622a. .] — Where the trial judge lias come to a 

conclusion uyion a pure question of fact, 
the api)ollate tribunal cannot, merely because 
the question is one of fact, & because it has 
been decided in one way by the trial judge, 
abdicate theh duty to review his decision, 
& to reverse it, if they deem it to be wrong ; 
but the functions of the appellate tribunal 
when dealing with a pure question of fact 
in which questions of credibility are involved 
are limited in their character <Sc scope, — - 
Oaldeira (Antonio Dias) v. Gray, [1930] 

1 All E. R. 640 ; 80 Sol. Jo. 243, P. C. 

634a. ^.T — Oaldeira (Antonio Dias) v. Gray, 

No. 622a, ante. 


PART X. SECT. 3, SUB-SECT. 10.— 

C. (c). 

■m. Effect of order — Case remitted '* to 
the jury ** for assessmefnt of darruioes — 
Not order for assessment by original 
jury.] — Lew v. Wing Lee, [192G] i 
D. L. R. 678 : 37 B. C. R. 81.— CAN. 

PART X. SECT. 8, SUB-SECT. 10.— 

D. (a). 

607 i. Matter of discretion — Exercised 
by Indian courts .] — The Judicial Oom- 
mlttee is extremely reluctant to inter- 
fere with the amount of a decree for 
maintenance unleee there has been 
some mlBoarria^ie In the way the amount 
has been arrived at. — EKUADKaitWARi 
Baiiuasin v.Homeshwab Singh (1920), 
56 L. R. Ind. App. 182.— IND. 

sk. Construction of wiU .] — The Judi- 
cial Committee are slow to disturb an 
Interpretation of a provision in a will 
unless they are very clearly satisfied 
that some wrong principle of Inter- 
pretation has been applied, or some 


manifest error of interpretation com- 
mitted. — Kamakhya DAT Ram v. 
Koshal Chand (1933), L. R. 61 Ind. 
App. 145.— IND. * 

PARTX. SECT. 3, SUB-SECT. 10.— 
D. (b) I. 

627 ii. .] — Where in addition to 

the oral evidence, a vital part of the 
evidence in the case conHists of the 
documents & the admitted circum- 
stances : — Held : their Lordships, like 
the judges in the Ct. of Appeal, could 
not, In view of that other evidence, 
treat the matter as concluded by the 
judge *s opinion as to the oredlbility 
of the oral witnesses. Though it Is 
important to give the fullest possible 
weight to the findings of a judge who 
has seen & heard the witnesses every 
appeal from a judge alone la by way of 
hearing. — Ltsnab v . National Bank 
OF New Zealand, Ltd., (1935] J 
W. W. R. 626.— N.Z. 

sn. Amotmt of maintenance ,] — The 

16 


Judicial Committee is extremely re- 
luctant to interfere with the amount 
of a decree for main tenon oe unless 
there has been some mlscaiTiage in the 
way the amount has been arrived at. — 
EKRADESHWARI BaHNASIN V. IIOME- 
shwar Singh (1929), I. L. R. 8 PaL 
840.— IND. 

sp. Evidence of experts .] — In an 
action against- a physician for damages, 
professional negligence being alleged, 
two conflicting theories were adduced 
by the expert witnesses as to the cause 
of pltf.'s disability. The trial judge 
sitting without a jury accepted the view 
of pltf.’s witnesses 5c rejected that of 
the witnesses for deft. : — Held : the 
respeotlvo theories having been care- 
fully & dispassionately weighed by the 
trial judge 5c a clear conclusion of 
fact having been reached by him, it 
would not be proper or safe, or in 
accordance with sound practice, to 
reverse that conclusion. — G ray v. 
Galbeira, [19361 1 W. W. H, 615.— 
CAN. 



?ol. XVL— Coarte. OaMB 649»-4l98a. 


649a. Compromise affecting minors.] — ^Where, in 
an appeal to the Judicial Committee of the 
Privy Ooimcil, a compromise affecting the 
interests of minors is submitted for their 
Lordships* approval, the proposed com- 
promise should be considered by the ct. from 
which the case comes uijon appeal such ct. 
should certify to their Lordships whether 
in theix* opinion the proposed compromise is or 
is not in the interests of the minor or mmors. — 
Shaikh Shukihjllati v, Musamivlvt Zohra 
Bibi, [1936] 3 All E. R. 1011 ; 63 T. L. R. 
139 ; 80 SoL Jo. 990, P. C. 

668. Add. Annotation: — Retd. Robins v. National 
Trust Co., [1927] A. C. 616. 

653a. Applicable to appeals from every court 

in Empire.] — The rule of practice of the 
Judicial Committee that concurrent findings 
of fact will not be interfered with, in the 
absence of very definite & explicit grounds, 
applies from whatever ct. in the Empire 
the appeal is made. — Robins v. National 
Trust Co., [1927] A. C. 616 ; 96 L. J. P. C. 
84 ; 137 L. T. 1 ; 43 T. L, R. 243 ; 71 Sol. i 
Jo. 158, P. C. 

AnnoiaHons : — Consd. Pope Appliance Corpn. w. Spanish 
River Pulp & Paper Mills, [1929] A. C. 269. Reid. Paterson 
S.S., Ltd. V. Canadian Co-operative Wheat i^roduccrs. 
Ltd., [1934] A. C. r».38. 

6531 ), ,] — Held : it would be a procedure 

contrary to the practice of the Privy Council 
to permit an appeal to succeed where a find- 
ing dependent upon a definite fact was agreed 
to by a Ct. of Appeal, & applt.’s claim could 
be defeated on other grounds. The appeal 
was dismissed with costs. — Groat v. Hydro- 
Electric Power Commission op Ontario 
(1929), 47 R. P. C. 1, P. C. 

668a. Separation of Joint Hindu family.] — Whether a 
member of a joint Hindu family has affected a 
separation is a question of fact, Sd the Judicial 
Committee will not interfere with concurrent 
findings that he has so separated where they 
are supported by evidence. — Bax Krishna 
V. Ram Krishna (1931), 68 L. R. Ind. App. 
220, P. C. 

671. Add. Annotation ;™Consd. St. PYancis Hydro 
Electric Co. v. R., [1937] 2 All E. R. 541. 

671 a, — .] -In a case where resps, have the 

benefit of concurrent findings of fact in the 
cf. below unless there are special circum- 
stances, the Judicial CV)mmittee of ilie Privy 
Council will not advise His IMajesty to intei*- 
fere. Applts. contended that as the evidence 
which led to the findings consisted mainly, 
if not entirely, of documentary or historical 
evidence, the true effect of which might well 
be discussed in an ai^pellate ct,, tlie ordinary 
rule ought not to be applied : — Held : if the 
question were that of th<‘ construction of deeds 
or other documents, it would be one of law ; 
but the question being as to the effect to be 
given as evidence to certain historical writ- 


ings the ordinary rule applied.— -S t, Francis 
Hydro PJlecitho Co., Ltd. v. R., [1937] 2 
All E. R. 541 ; 53 T. L. R. 540 ; 81 Sol. Jo. 
396, P. C. 

676. Add. Annotation : — Refd. Robins v. National 
Trust Co., [1927] A, O. 516. 

679a. Passing-off action — Improper finding of 
fraud.] — PJtfs. in Nov. 1929, began to sell 
cigarettes in tins of one hundred, which tins 
boro a trade mai*k of crossed swords in gold 
on a red ground, the words “ Golden Sword ** 
a price indication 2 for 1, meaning 2 
cigarettes for 1 cent. On the cigarettes 
themselves was the trade mark of crossed 
2 1 printed in red. 
In May, 1931, deffcs. put upon the market 
cigarettes in packets of ten, which packets 
bore a representation of an ace &; a king of 
hearts <te the words “ Twenty One *’ (that 
hand in Vingt-et-un & also in a Chinese 
game counting twenty-one). Each cigarette 
bore the words “ Twenty One Cigarettes ” in 
blue. Pltfs. commenced an action in the 
Supreme Ct. at Singapore &; claimed an 
injunction to restrain defts. from applying 
a mark consisting of the words or numbers 
“ Twenty One *’ to containers for cigarettes 
sold by them & from passing off, by using 
such mark, cigarettes not of pltfs.’ manu- 
facture as & for pltfs.’ cigarettes. Pltfs. 
also claimed the usual other relief. The trial 
judge held that pltfs. had established their 
case, & that they were entitled to the relief 
which they sought. An injunction was 
granted. Defts. appealed to the Ct. of 
Appeal of the Straits Settlements. The 
findings of fact by the trial judge were 
unanimously upheld & the appeal was dis- 
missed. Defts. appealed, by special leave, 
to the Privy Council : — Held : having regard 
to the short time between the appearance in 
the market of applts.* cigarettes & the issue 
of tlie writ the action was in effect a quia timet 
action, resps. had never suggested that there 
could be any confusion between the cigarettes 
of resps. & those of applts. so far as concerned 
dealers & distributors to whom such dealers 
sold, that the market referred to in certain 
paragraphs of the statement of claim was 
admittedly that in which the consumer 
bought & not that in which dealers & retailers 
bought ; the case was not opened on a 
footing of fraud, it was doubtful whether 
the statement of claim would have justified 
such an opening ; but there was by the lower 
cts. a finding of fraud although (i.) no plea 
of fraud had been properly raised on the 
pleadings, (ii.) fraud had not been opened, 
&> (iii.) no questions had been put to the 
witnesses to suggest that fraud wavS being 
charged ; there was no evidence on which a 
finding of fraud could be leased ; the trial 
judge had founded his judgment upon an 


PART X. SECT. 3. SUB-SECT. 10.— 
D. (b) ii. 

660 vi. .] — Whejr© all the otp. 

below have concurred in the findlngH 
of fact, the Judicial Commltteo will 
ordinarily accept them & not review 
them. — Laino v. Toronto Gknkral 
Trusts Corpn., [1924] 4 D. L. R. 1138. 
—CAN. 

660 vii. .] — ^Montreal Trans- 

pobtation Co., Ltd. t. R*, [1926] 2 
t>. L. R, 862,— CAN. 


660 viil. .1 — When in a suit to 

set aside a sale for arrears of revenue 
both cts. In India have found that there 
wore no arrears, the Judicial Commit too, 
in accordance with its practice as to 
conourrent findings, will not Interfere, 
although the findings depend upon the 
meanhig & effect of somewhat obscure 
revenue records, & are based upon the 
view that the records show payments 
in advance, — Narendra Nath Dutta 
V. Abdul Hakim (1928), 55 L. R. Ind. 
App, 380.— IND. 

660 Ix. .J — Groat v. Ontario 
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Hydro -Electric J*ower Commission. 
[1930] 1 D, L. R. 48 J.- CAN. 

050 X. .] — It is not a oast-iron 

nfie that the Judicial Coiiimittee will 
not examine the evidence in order to 
Interfere with the concurrent findings 
of two ots. on a pure question of fact. 
TJie rule is one of conduct which the 
Judicial Committee has laid down for 
Itself, & is not a rule based m any 
statutory provision,-— C anadian (Co- 
operative Wheat Producers, Ltd. 
V, Paterson Steamships, Ltd., 11935} 
1 W. W. R. 6.— CAN. 



Cases 679a — 790. 


English and Empire Digest Supplement. 


inaccurate statement of the evidence ; this 
finding of fraud had coloured the minds of the 
judges when dealing with the question of 
likelihood of confusion in the relevant market ; 
that in these circumstances the Board ought, 
notwithstanding concurrent findings of fact 
by the cts. below, to reconsider the possibility 
of confusion ; upon such reconsideration 
likelihood of deception had not been proved; 
& the appeal be allowed with costs. — 
United Kingdom Tobacco Co. (1929), Ltd. 
V. Maiayan Tobacco Distributors, Ltd. 
(1933), 61 B. P. C. 11, P. C. 

684a. Reasons for — Whether read.] —The reasons 
for a judgment of the Judicial Committee 
are not read as of course, but only on the 
application of counsel for special reason, or 
at the desire of a member of the Board. 
The printed reasons are handed to the 
parties & the Press, leaving counsel to ask 
any questions necessary at the mid-day 
adjournment or at some other convenient 
time. — Practice Note, [1922] W. N. 169. 

685. A dd Annotation : — Generally ^ Consd. Re Trans- 
ferred Civil Servants (Ireland ) Compensation, 
[1929] A. C. 242, 

685a. .] — The Judicial Committee of the 

Privy Council has jurisdiction to recommend 
the iteration of a former Order in Council 
on the ground that, by inadvertence, it did 
not give effect to the intention of the Board 
as expressed in their judgment. — Raj 
Jatindra Nath Chowdhury v. Uday 


Kumar Das (1931). 47 T. L. R. 274; 68 
L. R. Ind. App. 141, P. C. 

690. Add. Annotation : — Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 242. 

690a. Add. Annotation : — Consd. Be Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 242. 

690b. .] — There is no inherent incompetency 

in the Judicial Committee of the Privy 
Council to order the rehearing of a case which 
has already been decided by the Judicial 
Committee, even where a question of a right 
of property has been involved, but such an 
indulgence will only be granted in very ex- 
ceptional circumstances. — Re Transferred 
Civil Servants (Ireland) Compensation, 
[1929] A. C. 242 ; sub nom. Be Irish Civil 
Servants, 9cS L. J. P. C. 39 ; 140 L. T. 254 ; 
suh nom. Rc Article X. op Articles of 
Agreement for Treaty between Great 
Britain & Ireland, 45 T. L. R. 57, P. C. 

698. For existing citations read, “ As reported in 
80 L. T. 506, at p. 607. 

701a. .] — Where there has been 

unexplained delay in proceedings a successful 
applt. to the Privy Council may be refused 
costs. — Louis Dreyfus & Co. v. Aruna- 
CHALA Ayya (1931), 68 L. R. Ind. App. 
381, P. C. 

774. After this case add : — 

-.] — See, now, Judicial Com- 
mittee Rules, 1925, r. 81. 


Part XI. — The Supreme Court of Judicature 


775. In the cross-reference before this case for 
‘^Judicature Acts, 1873 (c. 66) to 1902 
(c. 31) ” read “Judicature (Consolidation) 
Act, 1926 (c. 49) ; Administration of Justice 
Act, 1928 (c. 20). 

776. Add. Annotation: — Refd. R. v. Edwards 
Ex p. Welsh Church Temporalities Comrs. 
(1933), 49 T. L. B. 383. 

779. Add. Annotation : — Apld. Horrell v. St. John 
of Bletso, [1928] 2 K. B. 616. 


781. Add. Annotation: — Refd. Ideal Films v. 

Richards, [1927] 1 K. B. 374. 

784. Add. Annotation: — As to (1) Refd. Campbe 
V. Poliak, [1927] A. C. 732. 

786. Add. Annotation : — Refd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 

789. Add. Annotation : — Refd. Earle v. Hemsworth 
B. D. C. (1928), 140 L. T. 69. 

790. Add. Annotation : — Refd. The Fagernes, 
[1920] P. 185. 


PART X. SECT. 3. SUB-SECT. 10.— 
D. (0). 

680 i. Want of prosecution — Juris- 
diction of Court of Avpeal over costs .] — 
CiiBAVE V. McDonald, [1927 J N. Z. 
L. R. 433.— N.Z. 

PART X. SECT. 8, SUB-SECT. 11. 

I .] — If execution in the 

Supreme Ot. is required in respect of 
an order of His Majesty In Council made 
in respect of an appeal from a judgment 
of the Supremo Ct. or Ct. of Appeal, 
an allocatur under the Ct. of Appeal 
seal embodying a certificate that the 
judgment of tho Privy Council has been 
filed in tho Ct. of Appeal should be 
endorsed on a true copy of the King’s 
Order & filed in the Supremo Ct., 
whereupon, in terms of r. 27 of the 
Privy Council Rules, execution can 
issue without any furt-her entry of 
judgment. There is no power in tho 
Supreme Ct. to order a stay of execution 
on such a judgment except in exercise 
of its inherent jurisdiction, which, 
after judgment, must, if at all per- 
missible, be exercised only in the 
clearest cases involving impropriety 
or grave abuse of the procedture of the 


ct. — L ysnar V. National Bank op 
New Zealand, Ltd. (No. 3), [1935] 
N, Z. L. R. 766.— N.Z. 

t ii. Against legal representatives 

of respondents.] — ^Where some of rosps. 
in the appeal before the Privy Council 
were dead, & their legal ropresonta- 
tative had not been brought on the 
record when the appeal was heard &; 
judgment delivered by tho Privy 
Council: — Reid: the decree against 
them was not a nullity under Judicial 
Committee Act, 1833, s. 23. — Kaltani 
PlLLAI V. THIBtrVKNKADABWAMI AY- 
yanCxAR (1924), I. L. R. 47 Mad. 618. 
—IND. 

t iii. Order directing restitution. 1 — 

Where an application is made to obtain 
restitution as the necessary result of an 
order of His Majesty in Council, that 
application muse be taken as one to 
“ enforce ” an order in Council & will 
be governed by Art. 183, & not by the 
general Art. 181 of Indian Limitation 
Act, 1908. — SoHAN Bibi v. Baijnatu 
Das (1928). I. L. R. 50 All. 767.— IND. 

PART X. SECT. 8, SUB-SECT. 13.— 

A. (a) i. 

7 19 U. Not appearing hut lodging 
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case .] — Kesps., who did not appear, 
but had lodged a case, allowed costs 
up to tho date of doing so. — G ajadhar 
MAHTON V. AMBIKA PKASAD TfWARl 
(1925), I. L. R. 47 All. 459.— IND. 


PART X. SECT. 3, SUB-SECT. 13.— 
A (c). 

»m. Out of suw> deposited as security 
— Order for payinent to solicitors.] — 
Solrs. in England may, in a proper 
case, obtain from the High Ot. an order 
for payment to them of moneys 
deposited in the High Ct., os seenrity 
for their olierits’ costs of an appeal to 
tho Privy Council. — Bikramkisbore 
Manikya V. Ali Aitmad (1930b I. L. R. 
68 Calc. 1034.— IND. 


PART XL SECT. 2, SUB-SECT. 1.— 
A. (a). 

sp. To hear action .] — A Judge of the 
High Ct. may direct the whole of a cose 
which comes before him for hearing to 
bo argued before the Full Ot. — State 
OF New South Wales v. Common- 
wealth (1926), 38 O. L. R. 74.— AUS, 
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809. Add, Annolaiions : — Refd. Hackham v, 
Tabrum (1923), 129 L. T. 24 ; Millensted v, 
Orosvenor House (Park Lane), Ltd., [1937] 1 

K. B. 717. 

816. To cross-reference before this case add “ See 
S. O. J, (Consolidation) Act, 1925 (c. 49), 
ss. 24, 25.’* 

819. For cross-reference at head of this section * 
read “ See, now, S. 0. J, (Consolidation) Act, 

1925 (c. 49), s. 56 (2).” 

820. For cross-reference at head of this section 
read “ See, now, S. C. J. (Consolidation) Act, 

1926 (c. 49), B. 66 (1).” 

827. For cross-reference before this case read 
“ See, notv, S. C. J. (Consolidation) Act, 1925 
(c. 49), s. 66 (3).” 

Add, Annotation: — Held. Capron v, Capron, 
[1927] P. 243. 

831a. .] — When a judge adjourns a 

chambers summons into ct. under R. S. 0., 
Ord. 54, r. 22, does not direct that it is to 
be heard in ct. as chambers, the matter is in 
ct. for all purposes & is open to the press. — 
Hardie k Lane v, Cuiltern (1927), 90 

L. J. K. B. 773 ; 43 T. L. R. 477 ; on appeal, 
[1928] 1 K. B. 663 ; 96 L. J. K, B. 1040 ; 138 
L.T. 14, C. A. 

834a. .] — Hardie & Lane v. Chiltern, 

No. 831a. ante, 

840a. To order amendments — Judge trying causes 
in short cause list.] — Although it may be a 
condition pi'ecedent to the master’s power 
to order a cause to be tried in the short 
cause list, that the claim specially indorsed 
on the writ should be for a liquidated demand, 
yet when once he has made the order giving 
leave to defend, & has ordered the cause to 
be put in the short cause list, there is no 
restriction whatever on the powers of the 
judge to order such an amendment as he is 
authorised to make under the rules of ct. 
The judge trying causes in the short cause 
list has the full powers of amendment that 
are given to him by the rules of ct. as though 
he were hearing the cause in the ordinary list. 
— Thomas v. Aederton, Ltd., [1928] 1 K. B. 
638 ; 97 L. J. K. B. 259 ; 138 L. T. 316, C. A. 

865. Add, Annotation : — Refd. Capron v. Capron, 
[1927] P. 243. 

889. For cross-references before this case read 
“ See, now, S. C. J. (Consolidation) Act. 1925 
(c. 49), ss. 6-8.” 

891. For cross-references before tliis case read 
“ See, now, S. C. J. (Consolidation) Act, 1926 
(c. 49), ss. 26-29.” 


895a. Enforcement of undertaking given to Court 
of Appeal.] — The Ct. of Appeal have juris- 
diction to deal with the enforcement of an 
undertaking given to that ct. — Jonesco v. 
Evening Standard Co., IjTD., Ee An 
TIndertaking by Wingfields, Halse Sc 
Trustram, [1932] 2 K. B. 340 ; 110 L. J. 
K. B. 447 ; 147 L. T. 49, C. 

902. Add. Annotation : — FoUd. Ee Carroll (1930), 
47 T. L. R. 20. 

903a. ^ — .] — The Ct. of Appeal has no 

original jurisdiction in habeas corpus. Sc where 
an appeal is brought from a refusal of a 
Div. Ct. to give leave to issue a writ of 
habeas corpus the fact that the matter of the 
appeal is habeas corpus will not prevent the 
Ct. of Appeal from making an order requiring 
security for the costs of the appeal to be 
given if applt. is an impecunious person. — 
Ee Carroll, [1931] 1 K. B. 104 ; 100 L. J. 
K. B. 62 ; 144 L. T. 154 ; 47 T. L. R. 20 ; 
74 Sol, Jo. 770, C. A. 

904. Add. Annotation : — Consd. Rodiiques v. Bake- 
well Sc Salmon, [1934] 1 K. B. 668. 

908. Add. Annotation : — Refd. Rodriques v. Bake- 
well Sc Salmon, [1934] 1 K. B. 668. 

912. Add. Annotation : — Consd. Butcher Wetherly 
Sc Co. V. Norman, [1934] 1 K. B. 475. 

916. Add. Annotation : — Apld. Smith v. Tsakyris 
(1929), 167 L. T. Jo. 92. 

919. Add. Citation : — suh nom. R. v. Iixingworth, 
32 W. R. 451. 

After this case add See, now, Judicature 
(Consolidation) Act, 1925 (c. 49), s, 25.” 

925. Add. Annotation : — Consd. Bowater Sc Sons, 
Ltd. V. Davidson’s Paper Sales, Ltd., [1936] 
1 All E. R. 110. 

944. Add. Annotations : — Refd. Davey v. Robinson, 
[1923] 1 K. B. 663 ; Shrager v. Dighton, 
[1924] 1 K. B. 274. 


Sect. 5.— OFFICERS AND CENTRAL OFFICE 
(Vol. XVI., p. 189). 

Add the following case ; — 

949a. Officer — Right to institute suit — Personal 
interest.] — It is against public policy to 
allow an officer of the ct. to institute suits, in 
the conduct of which he may have a direct 
personal interest. — Hosanna Arathoon 

Kerakoosb V. Serle (1844), 3 Moo. Ind. 
App. 329 ; 4 Moo. P. C. C. 459 ; 18 E. R. 
623. 


PART XI. SECT. 2, SUB-SECT. 8. 

St. To rescind patent — Although 
voidable or void at law .) — ^Martin v. 
Kennedy (1850), 2 Gr. 80.— CAN. 

•w. To try validity of will — Important 
Queationa involved — Transfer of action 
from surrogate court ] — Where the 
validity of a will relating to both real 
& personal estate was In dispute, the 

{ lersonal property being worth, at 
east, £2,000, & it was sworn & not 
denied that the questions to be deter- 
mined wore of suoh importance that 


they could be more efleotnally tried 
& disposed of in the ct. of chancery 
than in the surrogate ot. an order for 
removal was made . — Re Ecoles (1865), 
1 Oh. Ch. 876.--OAN. 

PART XI. SECT. 2, SUB-SECT. 6.— A. 

By. Local master a — Jurisdiction of .) — 
Local masters have no authoritv to sit 
on the final hearing & adjudge the 
merits on applications to the summary 
jurisdiction of a judge of the K. B. 
over exors., administrators & trustees, 


no matter how suoh applications may 
be commenced ; nor have they Juris- 
diction to refer such applications to a 
judge of the K. B. The ofilco of a 
master or local master in Saskat/Chenvan 
Is to be distlriRulHhed from that of a 
master In England & from that of a 
county ct. judge exercising jurisdiction 
as a local judge of the Superior Ct. in 
those Provinces in which he is apx>olnted 
a Jocal judge. — Lomui v. Olson (Sask.), 
n»28] 1 I>. L. It. 3B.-, ; 1 1 »27 J 3 W. W. K. 
780.— CAN. 
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Part XVII. — Forest Courts. 

974a. Court books — Duty ol clerk to produce for inspection.] — A.-G. v. Brown (1841), 2 L. T. O. S. 

424 ; 8 J. P. 711. 


Part XXI. — Palatine Courts. 


1014a. .] — Dyke v. Stephens 

(1885), 29 Sol. Jo. 682. 


1016. For cross-reference after this case read 


See, now, S. 0. J. (Consolidation) Act, 1925 
(c. 49), s. 28.’» 


Part XXIII. — Borough and Local Courts of Record. 


1024a. 8, P, Pbndred r. Chambers (1591), Cro. 
Eliz, 266 ; 78 E. R. 512. 

Annotation : — Befd. Goodson v. Dutfleld (1612), Oro. Jao. 813. 


1053. To the reference before this case add 
“ ; Liverpool Corporation Act, 1921 (c.lxxiv), 
ss. 224-^263.” 
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Vol. XVI.— Ctonrts. CawUfl^ 

Part XXV. — Judicial Commissioners. 

1126, Add* Annotations: — Hefd. Salisbury 2 K. B. 566; Port of London Authoritj^. 

Fordingbridge District Drainage Boara v. Canvey Island Comrs. (1931), 101 L. J. Cn# 

Southern Tanning Co. (1920), Ltd., [1927] 63. 

COUSIN. 

See Descent ; Wills. 

COVER. 

See Stock Exchange. 

COWS. 

See Animals ; Distress ; Public Health. 

CREAM. 

See Food and Drugs. 

CREW. 

See Master and Servant ; Shipp’NG. 


2 ? 



Engul-ish: Aisri> Emmre Eioesx Sxji*i»x.EJKrB3srT. 


CROSS-EXAM I NATION. 

See Evidence. 


CROWN COLONY. 

#See Disi>Eisrr>EisrciES & DoMiisrioisrs. 



VoL XVL Cases S5 SSO. 


CROWN PRACTICE. 

Part I. — Proceedings on the Revenue Side of the King’s 

Bench Division. 


35. Add. Annotation : — Consd. Toronto (City) 246b. 
Oorpn. V. E., [1932] A. C. 98. 


46a. Bail to answer & pay penalties — Liability of 
sureties.] — Where a person is proceeded 
against in the High Ct. by writ of capias, 
under Customs Consolidation Act, 1876 
(c. 36), s. 247, for the recovery of penalties 
for offences against the Customs Acts he 
shall be bound to answer & pay all the 
penalties sued for with two or more sureties 
who shall be jointly & severally sufficient 
for the amount of the bail indorsed on the 
writ. — Ee Attpield (1924), 93 L. J. K. B, 
1004. 

52, Add. A^inotalion Refd. Brooks Wharf & 
Bull Wharf, Ltd. v. Goodman Bros., [1936] 
1 All E, E. 258. 

165a. Land held in trust for debtor.] — If one in- 
debted to the king for customs by covin 
enfeoff his friend of lands purchased with 
the king’s money, himself taking the proffts ; 
it shall be seized into the king’s hands until, 
etc. — He Chirton’s Case (1658), 2 Dyer, 
160 ; 73 E. E. 349. 

Annotations: — ^Retd. Ooke'a Case (1623), Godb. 289 ; R. 

V, Smith (1810), Wight. U. 

166. Add. Annotation : — Refd. Food Controller v. 
Cork (1923), 130 L. T. 1. 

240a. Bills of exchange — Transmitted from 

abroad by foreign agents.] — E. v. Hunter 
(1817), 4 Price, 258 ; 146 E. E. 457. 

246a. Rights of landlord — Not entitled to payment 
from sheriff of rent due before writ.] — E. v. 
He Caux (1815), 2 Price, 17 ; 146 E. E. 7. 


Subsequent arrears of rent — Goods kept 
looked up by sheriff for long time.] — The ct. 

refused to interfere, so far as to order the 
effects to be sold, & the rent in arrear to be 
paid out of the produce. — E. v. Hill (1818), 
6 Price, 19 ; 146 E. E. 729. 

248a. .] — ^E. V. Bingham (1831 ), 2 Or. & J. 

130 ; 2 Tyr. 46 ; 1 L. J. Ex. 62 ; 149 E. E. 56. 

293. Add. Annotation : — Refd. Re Wells, Swin- 
burne-Hanham v. Howard (1932), 48 T. L. E. 
617. 

298a. Secret profits received by agent of Crown.] — 
An English information will lie against a 
servant employed by the Crown in making 
coniidential inquiries, in respect to secret 
profits alleged to have been made in the course 
of his employment. — A.-Q. v. Goddard (1929), 
98 L. J. K. B. 743 ; 45 T. L. E. 609 ; 73 
Sol. Jo. 514. 

308. Add. Annotation : — Apld. Chowood v. Lyall, 
[1929] 2 Ch. 406. 

309. Add. Annotation : — Refd. Robinson v. South 
Australia State (No. 2), [1931] A. 0. 704. 

• ^ Add. Annotation : — Refd. Re Kent Coal Con* 

cessions, Burn v. The Co., [1023] W. N. 328. 

316. After cross-rofs. following this case add : — 

Sect. 7.— WRIT OF SUMMONS. 

For Crown debt.] — See Administration of 
Justice (Miscellaneous Provisions) Act, 1933 
(c, 36), 8. 4. 


Part II. — Petition of Right. 

319. Add. Annotations : — Refd. Constantinesco v. 320. Add. Annotation : — Refd. Badman v. E., 
E. (1927), 11 Tax Cas. 730 ; Buckland v. E. [1924] 1 K. B. 64. 

(J933), 102 L. J. K. B. 404. 


PART I. SECT. 1, SUB-SECT. 4.— 
A. 

sa. Poiver of court to give relief to 
debtor.]— n. v. Bonter (1843), 6 0. S. 
651.— CAN. 


Issue, & plead hie title specially, upou 
payment of all costs incurred by the 
Crown, consequent on the plea of the 
general issue. — A.-G. v. Langford 
(Lord) (1838), 2 Jo. Ex. Ir. 619.— IR. 


PART I. SECT. 1, SUB-SECT. 4.— C. (o). 

sb. General issue pleaded — Subsequent 
proof of Orovm’s title to reversion — 
Withdrawal of plea — Costs. 1 — In an 
information of intrusion, the rule to 
plead was served on Nov. 21, 1832. 
Deft, from time to time obtained 
further time to plead, & on Apr. 15, 
1 833, pleaded the general Issue. Notice 
of trial was served for the sittings after 
Michaelmas term, 1837 ; & the trial 
was postponed at the instance of deft. 
On Jan. 23, 1838, deft, discovered 
oertaln documents, showing, as he 
alleged, that the reversion was vested 
in the Crown. The ct. allowed him 
to withdraw the plea of the general 


PART I. SECT. 1, SUB-SECT. 4.— C. (d). 

85 li. .1 — R. V . Watson 

(1828), N. B. Dig. 447.— CAN. 


PART I. SECT. 2, SUB-SECT. 1. 

sd. Effect of writ — On accrual of 
prerogative rigfits.] — Prerogative rights 
which might aoorue to the Crown by 
virtue of a writ of extent are dependent 
upou the issue of the writ itself. As 
it was too late to Issue the writ 
Held : there was no direct liability to 
the Crown by the insolvent oo. — Pe 
Excei^ioh Elbotkic; Dairy Machin- 
ery, Ltd., 119231 3 D. L. R. 11 
62 O. L. 11. 225 ; 2 C. B, R. 599.— CAN. 
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PART II. SECT. 1. 


217 i. Purposes .] — Upon petition of 
ight there is no power in the ct. to 
ompel the Crown to make a grant of 
and. — Keewatin Power Co., Ltd. 

Keewatin Flour (’o., 1-.ti)., 

rEEWATiN Power Co., Ltd. v. Lake 
> p iTiE Woods Milling Co , 

3 9263 4 D. L. R. 6:il ; 59 O. L. K. 
.06.— CAN. 

3 ;j 7 jj. J — Qu. : whether a potl- 

ion of right lies to imt the constitu- 
ionaUty of a Dominion ^atute.— 
jOVIBOND V. G. 'J'. R-. C. N. H., ^ 
L-G. FOB Canada, 11933) I D. L. R. 
98 ; affd., [1933] 4 D, L. R. 425 ,* 0. R. 


317 iii. Purposes .] — Except in cases 
spocially provided for hy statute, c.g.. 
the provision of the Finance Vet of 
J894 (lrup.),s. 10, fortherocovoiy back 
of estate duty, the only way by which 
a subject is enabled to obtain back out 


30 * 



Cases 80i&-^a. English and Empieb Digest Supplement, 


322. Add* Annoiaiions : — Distd^ Gilleghaii v. 

Minister of Health (1931), 47 T, L. R. 439. 
Refd« Rowland v, Air Coxmcil (1923)^ 89 
T. L. R. 228. 

322a. : Ministry of Health.] — ^By 

Ministry of Health Act, 1919 (c. 21), s. 7 (1), 
The Minister may sue & be sued by the 
name of the Minister of Health, & may 
for all purpo^s be described by that name ** : 
— Held : this provision does not enable an 
action to be brought against the Minister for 
alleged breach of a contract made by the 
Minister as a servant of the Crown, & the 
proper remedy is against the Crown by 
petition of right. — Gilusqhan v. Minister 
OP Health, [1932] 1 Ch. 86 ; 101 L. J. Oh. 
81 ; 146 L. T. 231 ; 47 T. L. R. 439. 

323. Add, Annotation : — Refd. Re Mason, [1928] 
Ch. 385. 

823a. Claim against Dominion.] — A petition of 
right cannot be brought m the High Ot. of 
Justice of England which has for its object 
a judgment against the Crown, which is to 
be satisfied out of the Exchequer of a 
Dominion. — A.-G. v. Great Souothern Sd 
Western Ry. Co. of Ireland, [1926] A. C. i 
764 ; 94 L. J. K. B. 772 ; 133 L. T. 668 ; 41 
T. L. R. 576 ; 69 Sol. Jo. 744, H. L. ; revsg, 
S. C. sub nom. Great Southern & Western 
Ry. Co. of Ireland v, R., [1924] 2 K. B. 460, 
C. A. 

333. Add, Annotation : — Refd. A.-G. for Ontario v, 
McLean Gold Mines Co. (1926), 95 L. J. P. C. 
217. 

339. Add, Annotation : — Refd. Buckland v, R. 
(1933), 102 L. J. K. B. 404. 

347. Add, Citation : — 15 Asp. M. L. C. 674. 

Add, Annotation : — Refd. Brocklebank v. R., 
[1926] 1 K. B. 52, 


861. Add, Annotation: — ^Dlstd. A.-G. for Straits 
Settlements v* Pang Ah Yew, [1926] A. C. 
565. 

852. Add, Annotations: — As to (1) Distd. A.-G. 
for Straits Settlements v* Pang Ah Yew, 
[1926] A, C, 556. Refd. Jamieson v, Downie, 
[1923] A. C. 691 ; Badman v, R., [1924] 1 
K, B. 64 ; Buckland v, R. (1933), 102 L. J. 
K. B. 404. 

353a. Detinue.] — I should like to expres- 

my own view that a petition of right lies 
against the Crown in respect of goods wrongs 
fully detained by its servants (McCardie, J.). 
— ^Buckland v, R., [1933] 1 K, B. 329 ; 49 
T. L. R. 39 ; 76 Sol. Jo. 850 ; on appeal^ 
[1933]! K. B. 767, 0. A. 

353b. Compensation for injury to property in 

Ireland.] — No claim for compensation for 
injuries done to property in Ireland is 
maintainable against the Crown in an English 
Ct.—PRICB V, R. (1925), 42 T. L. R. 179. 

355. After this case add Effect of In- 

demnity Act, 1920 (c. 48).] — See Constitu- 
tional Law, Nos. 293a, 499a, 499b, 526a- 
526d, 534a, ante.” 

356. Add, Annotation : — Folld. A.-G, for Straits 
Settlements v. Pang Ah Yew, [1925] A. C. 665. 

356a. .] — Under Crown Suits Ordinance 

No. 22 of the Straits Settlements a petition 
of right can be maintained to recover damages 
arising from a collector of land revenue 
selling land under Ordinance No. 35 for 
arrears of revenue without first serving a 
written notice of demand as required by s. 4. 
The collector in selling is an agent of the 
Crown although he acts under statutory 
authority, & the fact that he has carried out 
his duties in an unauthorised manner does 
not prevent the Crown from being liable. — 


of the hands of the Crown either land, 
money or goods, upon which the Crown 
has, rightfully or wrongfully, laid its 
hands, is by a petition of right ; &: 

where, as in the present instance, 
declarations are sought as foundations 
upon which to base a claim that the 
Crown is wrongfully holding money 
which of right belongs to pltf. the ct. 
has no jurisdiction to make suc.h 
declarations except as incidental to 
a claim which can only be the subject 
of a petition of right. — Hoyal Trust 
Co. V. A.-G. FOR Alberta (No, 3), 
[193«] 2 W. W. R. 337 ; 4 1). L. R. 98. 
—CAN. 

i. petition of right 

is not an appropriate remedy for 
obtaining a declaratory judgment 
against the Crown. — Smith v. A.-G. 
for Ontario (1922), 62 O. L. R. 469. — 
CAN. 

e i, Claim against Croutm — Wliai 

amounts to.} — Applt, was the regist-ered 
holder of oei*tain preference & common 
stock of the Grand Trunk Hy. Co. of 
Canada. By virtue of legislation & 
orders in council, the whole of such 
stocks were vested in the Minister of 
Finance of Canada in trust for His 
Majesty. A new oo. called the 
Canadian National Ry. Oo. having 
been incorporated to amalgamate an 
old Co. of that name &. the Grand 
l^nk Co., the Mnistor surrendered 
the stocks in (luestion to the new oo. 
for cancellation •& received from the 
new oo. one share for the value of the 
stock surrendered. Applt. claimed 
on behalf of himself 8c all other holders 
of such stocks that tho logiHlation, 
orders in council 8c agreements, 
whereby tho above transaction was 
carried through were invalid & void, 


& asked for the roctlfl<iation of the 
register of the Grand Trunk Oo. Ho 
also claimed damages against tho 
ry. cos. for breach of duty in removing 
his name from the register of tho 
Grand Trunk Oo. Tho question was 
also raised whether this appeal was 
a mere question of jurisdiction & 
procedure, or whether there was a 
matter in controversy exceeding in 
value 4,000 dollars & thus giving an 
appeal £is of right to the Privy Council. 
The damages claimed were greatly in 
excess of 4,000 dollars : — Held : (1) the 
first claim was a claim against the 
Crown & could only be prosecuted by 
petition of right, 8c the Exchequer Ct. 
of Canada had exclusive jurisdiction 
in such a matter ; (2) the claim for 
damages was not against the Crown, 
&; as to that tho action should be 
allowed to proceed. — Lovtbond r. 
Grand Trunk Rt. Oo. of Canada 
[1936] 2 All E. R. 495 ; 80 Sol. Jo. 
734, P. C.— CAN. 

PART II. SECT. 2, SUB-SECT, 1. 

o Property in possession of 

third party,] — A.-G. for Ontario v. 
MoLkan Gold Mines, Ltd., [1927] A. C. 
185 ; 95 L. J, P. 0. 217 ; 136 L. T, 194, 
P. C.— CAN. 

PART II. SECT. 2, SUB-SECT. 2. 

886 i. General rule.} — A petition of 
right is the proper remedy when the 
Crown has in Its hands property to 
which a subject has a legal title : thivS 
does not extend to torts. — Coyle v. 
Black (1933), 7 M. P. R. 412.— CAN. 


346 Hi. R. v. Canada Steam - 

WHIP Lines. Ltd., [19271 1 D. L. R. 
991 ; [1927] S. C. R. 68.~CAN. 

346 iv. .] — Kenney v. R. 

(1882), 1 Exch. C. R. 68.— CAN. 

s i. — — ,]-~By two contracts in 
wTit-Ing RU])piiant agreed with rosp., 
repi’oscnted by the Minister of Marino 
FislKU'jes, t.o ooTiBtriict six steel cargo 
steamt'»‘H ; the first contract covered 
four ships, & tho second contract two 
ships. Both contracts provided that 
any dispute or difTcreuw) arising 
between the T)artieH thereto, during 
the term of the agreementH or within 
six months after the tonninatlon 
thereof, in relation to tht^ vari(ius 
matters 1/berein set forth, should be 
referred to three arbitiutors to bo 
chosen as therein pn>viflcd 8c whoso 
decision should be final 8c binding. 
Suppliant elalmed that it required 
certain disjmtes be submitted to arbu. 
but that resp, refused to do so. Resp. 
denied that sutrh request was made or 
r(‘fused, or that any dispute was 
referred to or settled by arbn., 8c con- 
tended that tho arbn. (dause in such 
eontr’a(!t8 was a bar to the various 
claims set forth in tho petition : — 
Held : since resp. had granted sup- 
pliant a flat & also had pleaded a 
defenr*e, tho arbn. claims had been 
waived & another forum substituted. — 
CuuuHLAN 8c Son, Ltd. v. R., [1937] 
Ex. C. R. 29.— CAN. 

^ sf, Refund of part of price Of mineral 
rights in land under sea,} — Ketohen v, 
R^B. C.), [1927] 3 W. W. R. 152.— 


PART II. SECT. 2, SUB-SECT. 8.— A. 

846 ii, .1 — Maunsellu. R., 

11925] Exch. O. R. 133.— CAN, 
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PART II. SECT. 

851 vlil. 

B., [19261 Exch. 


2. SUB-SECT. 3 —0. 
— — .] — Kendall v. 
C. R. 84.— CAN. 



?oL XVL — Crown Practice. Caiw 


A»“G, FOR Straits SErrijaaiEisrTS v* Pang 
Ah Ybw, [19263 A. 0. 666 ; M L. J. P. 0. 160 ; 
138 L. T. 106, P. C. 

357. Add* Aniwtaiions : — Consd. Chma Navigation 
Oo, V. A.-Q, (1932), 48 T. L. R. 375. Retd, 
Kynaeton v, A.-G. (1933), 49 T, L. B. 300. 

860. Add* Annotatione : — Distd. Wigg v, A.-G. for 
Irish Free State, [1927] A. 0. 674. Consd. 
Re Transferred Civil Servants (Ireland) 
Compensation, [1929] A. C. 242. Retd. Nixon 
». A.-G. (1930), 100 L. J. Oh. 70. 

361. Add* Annoiationa : — Distd. Wigg v. A.-G. for 
Irish Free State, [1927] A. 0. 674. Consd. 
Re Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. C. 242. Retd. Nixon 
V. A.-G. (1930), 100 L. J. Ch. 70. 

After this case add : — 

-.] — Secy further, Revenue, Vol. XXXIX.. 
pp. 307, 308, Nos. 836-841. 

363a. Bona vacantia — Recovery by next of kin.] — 
Re Mason, No. 374b, post* 

364. Add. Annotation : — Generally* Refd. B. w 
Stepney Corpn., Ex p. Walker (John) & 
Sons, Ltd., [1934] A. C. 365. 

368. Add. Annotations : — Consd. Commercial A 
Estates Co. of Egypt v. Board of Trade, 
[1925] 1 K. B. 271. Refd. Netherlands- 
Ameiican Steam Navigation Co. v. Pro- 
curator-General (1925), 42 T. L. R. 81. 

369. Add. Annotations: — Folld. Civilian War Claim- 
ants Assocn. V. R. (1930), 40 T. L. R. 581. 
Retd. Buerger v* New York Life Assce. 
(1927), 96 L. J. K. B. 930. 

370. Add* Annotations: — Consd. Hungarian Pro- 
perty Administrator v* Pinegold (1931), 100 
L. J. K. B. 383. Apprvd. Civilian War 
Claimants Assocn., Ltd. v. R., [1932] A. C. 14. 
Apld. German I^roperty Administrator v. 
Knoop (1932), 49 T. L. R. 109. 

370a. .]— By Art. 232 of the Treaty of 

Versailles Germany undertook to make com- 
pensation for all damage done to the civilian 
population of the Allied & Associated Powers 
iSc to their property during the period of the 
belligerency of each as an Allied or Associated 
Power against Germany by the aggression of 
Germany &. her AUies, & moneys were 


received by the Crown under 
By a petition of right the supplifiH^ 
assignees of civilian claimants who 1 
suffered loss or damage by, German aggressioh 
out of the War, claimed on their behalf pay*- 
ment of compensation out of the moneys 
paid or payable as reparations under the 
above article. The case made by the petition 
was that the claimants had sent particulars 
of their claims, first, to the Foreign Claims 
Office, Sc* afterwards, to the Reparation 
Claims Department in accordance with the 
instructions of His Majesty’s Government, 
that these claims had been duly verified by 
the Government, & were included in the 
agreed total of claims for reparations which 
Germany was required to pay under the 
treaty, Sc that the Crown in inviting the 
claimants to submit their claims had con- 
stituted itself an agent or a trustee for the 
claimants in respect of any money received 
by it from Geimany on account of repara- 
tions, & that any such money was money had 
& received by the Crown to the use of the 
claimants : — Held : on demurrer by the 
Crown, the petition afforded no ground for 
the contention that the money received 
under the treaty was received by the Crown 
as an agent or a trustee for the claimants, or 
as money had Sc received to their use, & was 
bad as disclosing no ground of claim cognis- 
able by the ct. — Civilian War Claimants 
Assocn., Ltd. v. R., [1932] A. C. 14 ; 101 
L. J. K* B. 105 ; 146 L. T. 169 ; 48 T. L. R. 
83 ; 76 Sol. Jo. 818, H. L. 

Annotation : — Apld. Gennan Property Administrator v. 
Knoop (1932), 49 T. L. K. 109. 

371. After this case add “Compensation for use 
of invention by Crown.] — See Patents, 
No. 1673a, post.*' 

372. Add* Annotation : — Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 737. 

374. Add, Annotation: — Apld. Badman v, R., 
[1924] 1 K. B. 64. 

When allowed.] — Under Petitions 

of Right Act, 1860 (c. 34), s. 7, the ct. has 
juiisdiction to allow a petition of right to be 
amended, provided the amendment does not 
involve a substantial alteration in the cause 


PART II. SECT. 2, SUB-SECT. 8.— E. 

s. Sales tax paid by mistake -Under 
compulsion of legal process. | — Wai.keu- 
vu.LE Bkeweky, Ltp. V. R., [10371 
Ex. C. R. 90.™ CAN. 


PART II. SECT. 3. 

374a i. May he amended by 

court — When allowed *] — Where a sup- 
pliant Boeks to substitute or add a 
substantially new cause of action, the 
amendment should not bo allowed in 
the absence of the Lieutonant- 
Govomor*s fiat or the consent of the 
A.-G. ; but if the eubetanoe of the 
case is not changed, the ct. can help 
the suppliant by amendment. — 
NoRTHEKN CONSTRUOnON Co. V* R., 
[1923J 3 D. h. R. 1069 ; 2 W. W. R. 
769,— CAN. 


874b ii. .] 

V. R.. [1933] Ex. C, R. 197.- 


— Hansen 

CAN. 


374a ill. .1— Even if 

the ct. has power in some oases to 
amend a petition without ’the consent 
of the Crown, that power must be 
limited to minor matters, Sc cannot go 
the length of allowing a suppliant to 
change the character of lus claim 
against the Crown, either by adding 
to it or withdrawing part of it or by 
adding parties as oo-defts, with the 


Crown. — Flexlume Sion Co. v. Macky 
Sion Co., [1923] 1 D, L. R. 1185 ; 61 
O. L. K. 595.— CAN. 

374a iv. .1 — A peti- 

tion cannot be amended, unless one 
month's notice of the substance of the 
petition is given to a law ofEc/Cr. — 
Offioiap Assignee v, R., [1922] 

N. Z. L. R. 265.— N.Z. 

374a V. .1— FiTZ- 

pATRirtr r. R. (1925). 57 O. L. R. 
17K.~CAN. 

374a vl. The 

practice of the ct* permits amendments 
to a petition of right provided the 
same do not state a new cause of action. 
The test whether a particular amend- 
ment should be allowed is : If the 
petition has originally been presented 
In the form in which it stands after 
amendment, is there a reasonable 

probability that the fiat would not 

have been refused ? After a flat “ Let 
Right be Done " Is granted, & the 
petition is filed in ct.. It becomes a 
pleading, & under the Rules of Ct. is 
subject to any reasonable amendment, 
providing it does not Involve any sub- 
stantial alteration In the cause or 
action, or docs not set up a fresh cause 
of action.— Hansen v. R., [1933] 
Ex. C. R. 197.— CAN. 

25 


374a vii. .] — Rosp. 

presented a petition of right, which 
was granted, i»raying tiiat she be 
authorised to bring action against the 
“ Minister of Roads " to recover the 
sum of 310.000 as damages for the 
death of her husband who was killed 
following a collision of his automobile 
on a provincial highway with a tractor 
belonging to the Department, of Itoads, 
llesp., after the hearing of the nisa hut- 
rior to juiigment, made a motion 
eforc the trial judge for leave to 
amend the jjmyer of Ju r P(dition of 
right by replacing the Avtu-ds “ Jlfinister 
of Roads ” by the words'* Ifts Majesty 
the King.” The niotmu was granted 
by the trial judge at the same timt? that 
jiidgment was given awart/iug damages, 
which judgment was atbrmed by the 
appe]lat(^ e-t. Applt.’s counsel before 
this ct. besides denying any liability 
of tlic Cnns n ujion the facts of the case, 
contended that the trial judge should 
not have allowed the substitution of 
the name of *‘ Uis Majesty the King ” 
for the ” Minister of Itoads ” without 
ttie j>revious authority of a new' fiat : — 
//efd it was comifetent to the Suj Jidor 
(;t-. to grant the motion to amend the 
petition of right, if that were considered 
nocessary. — H. v. Demers, (1935] 
S. C, R. 485.— CAN. 
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of action, so that the allowance of it without 
a fresh fiat would operate in derpgation of the 
prerogative of the Crown. The ^st whether 
a particular amendment ought to he allowed 
is this : if the petition had originally been 
presented in the form in which it stands after 
amendment, is there a reasonable probability 
that the fiat would not have been refused ? — 
Badman Broiteiebs V, B., [1924] 1 K. B. 64 ; 
93 L. J. K. B. 132 ; 130 L. T. 264 ; 68 Sol. 
Jo. 166, 0. A. 

374b. Service of copy on person in possession 

of property claimed — Petitions of Right Act, 
1860 (c. 34), s. 5.] — lunatic, at the date of 
her death in 1798, was entitled to certain 
funds in Court representing the residuary 
estate of her father. In 1794 the master liad 
reported that the lunatic had no heir-at-law 
or next of kin. In 1798 & 1801 the Crown 
made ex gratm grants of these funds to certain 
persons & obtained an ind enmity in respect 
of those grants. In 1926 a petition was 
presented by persons claiming to be the next 
of kin of the lunatic for the payment to them 
of the whole of her personal estate. The 
parties agreed to coniine themselves, for the 
present, to seeking a deteimination of the 
following questions : (a) whether the petition 
was maintainable on the assumption that no 


Part ill. 

426. Add, Annotation : — Consd. Austrian Property 
Administrator v, Russian Bank for Foreign 
Trade (1931), 47 T. L. R. 650. 


part of the funds in question over came into 
the hands of or was dealt with by his present 
Maj^y or his nominees or grantees or was 
carried to the Consolidated Fund ; (6) whether 
the petition was barred by any Statute of 
Limitations ; (c) whether in view of Petitions 
of Right Act, 1860 (c. 34), s. 6, the suppliants 
could proceed without serving the petition 
upon the successors in title of the persons 
to whom the ex gratia grants had been made : 
—Held : Petitions of Right Act, 1860 (c. 34), 
8. 6, did not apply to the case. — Re Mason, 
[1928] 1 Oh. 385 ; 97 L. J. Oh. 321 ; 139 
L. T, 477 ; 44 T. L. R. 225 ; on appeal, 
[1929] 1 Ch. 1, 0. A. 

Annotaiion : — Refd. Re Blake, Re Minahan’s Petition of 
Right (1931). 100 L. J. Oh. 251. 

375. Add, Annotations: — Held. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. Civilian War Claimants Assocn. v, R. 
(1930), 46 T. L. R. 581. 

381. Add. Annotations : — As to (1) Refd. Jamieson 
V, Downie, [1923] A. 0. 691, AeV to (3) Apprvd. 
Badman v, R.. [1924] 1 K. B. 64. 

388. Add, Annotations: — to (1) Consd. Re 
Mason, [1929] 1 Ch. 1. Refd. Oayzer, Irvine 
V, Board of Trade (1925), 95 L. J. K, B. 134 ; 
Hungarian Property Administrator v. Fine- 
gold (1931), 100 L. J. K. B. 383. 


Scire Facias. 

449. Add. Annotation : — Consd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 


Part V. — Habeas Corpus. 


464. Add. Annotation: — Refd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. C. 603. 

469. Add. Annotations: — As to (1) Dlstd. Secretary 
of State for Home Affairs v, O’Brien, [1923] 
A. C. 603. As to (4) Refd. R. v. Maidstone 
Prison, Ex p, Maguire, [1925] 2 K. B. 265. 


Generally y Refd. Re Carroll, [1931] 1 K. B. 
317. 

470. Add, Citations .•—[1923] 2 K. B. 361 ; 92 
L, J. K. B. 797 ; 129 L. T. 419 ; 87 J. P. 
166 ; 21 L. Q, R. 419 ; 27 Cox, C. 0. 433 ; 
sub nom. O’Brien v. Secretary of State 


379 i. Parties — Joinder of — Not 
Crown with another respondent . ] — I can 
find no authority In which It has been 
decided that a resp. may be joined with 
the Crown in a petition of right, & a. 
appits. object to being so joined, I 
think they are entitled to succeed 

Draper, J.). — McNeil's Exors. & 
)E Bernalks V. R. & Pendergast 
(1930). W. A. L. R. i.-— AUS. 

380 lil. The Crown 

expropriated certain lands, & In the 
plan & description deposited in the 
registry office, named M. as the owner 
of a part. M., then, having obtained 
a flat from the Crown, filed a petition 
of right in this ct. claiming the value 
of the land expropriated. M. later 
discovered that hJs wife & not himself 
was the owner of the land expropriated, 
Sc a motion was made for leave to amend 
the petition of right by substituting 
the wife's name for that of M. as 
suppliant : — Bold : as no action can 
be taken against the Crown without 
first obtaining Its flat which privos the 
ot. jurisdiction, such an amendment 
could not be allowed & the motion 
was, under the clroumstanoes, dismissed 
without costs. — Morenct v. R., [19271 
Exoh. C. R. 238.~-<JAN. 

( i. Defence — When particulars 


ordered.] — O'Brien & Doheny v, R., 
(192.51 ICxch. C. R. 1,— CAN. 

Bk. Claim against individual as 
well as Crown — Necessity for separate 
action against individual — Action dt 
petition of right tried together ,] — 
Northern Construction Co. v. R., 
(1923] 3 D. L. R. 1069 ; 2 W. W. R. 
759.— CAN. 

393 i. Discovery — SuppUant*8 right 
as against Crown,] — In proceedings by 
petition of right against the (3rown, an 
order will not be made for the examina- 
tion by potitlouor of an officer of the 
Crown for discovery before trial. — 
Cbombie c. R.. [19231 2 D. L. R. 642 ; 
52 O. L. R. 72.— CAN. 

893 ii. .] — A suppliant pro - 

ooeding by way of petition under 
Part II. or Crown Suits Act, 1908, is 
not entitled to an order for discovery 
of documents against the Crown, — 
Rayner V. R.. [19291 N. Z. L. R, 805. 
— N.Z. 

394 i. Evidence — Burden of proof — 
Negligence charged against officers d* 
servants of Crown,] — The burden of 
proof is upon the suppliant, who must 
show that there was negligence, & the 
maxim res ipsa loquUur cannot be 
invoked to relieve him of the onus in 
such actions under Exoh. Ot. Act, 

26 


1906, s. 20. — Montreal Transpor- 
tation Ck). V, R., (19241 4 D. L. R. 
808.— CAN. 

PART III, SECT. 1. 

b1. Whether writ will issue against 
heir — After return of nuUa bona by 
administrator.]— A set. fa, will not issue 
against an heir under 6 Geo. 2, although 
an execution may have Issued against 
the goods & oha.ttels in the hands of the 
adininiatrator & been returned nulla 
bona . — Paterson v, McKay (1823), 
Tay. 43.— CAN. 


PART V. SECT. 1, SUB-SKOT. 1. 

sm. Civil proceediruf — Appeal to 
Court of King*8 Bench .] — The writ of 
habeas corpus is a civil proceeding what- 
ever may be the cause ot detention, 
whether a orlmlnal or supposed crimlnai 
or civil matter or any other llle^ 
detention. A judgment maintaining 
a writ of habeas corpus Is a Judgment 
in a civil case, & is susceptible of appeal 
to the Ct. of K. B . — Ex p, Fono, xfa p. 
You. Ex p, OnALiFOUx, [19291 1 
D. L. R. 223 ; 60 Can. Grim. Cas. 213 ; 
Q. R. 44 K. B. 476.— CAN. 


»n. .] — Ex p. Fono, Ex p. You 

Ex p, Ohaupoux, [1929] 1 D. L. R. 
223 ; 60 Can. Grim. Oas. 213 ; 44 Que. 
K. B. 476.— CAN. 



Homb Affairs, 67 SoL Jo. 658 ; on 
^pealf Bvb nom, Sbcrktaby of State fob 
Home Affaies v. O^Bbibn, [1923] A. C. 
603, H. L. 

Add* Annotation : — Refd. Campbell v, Poliak, 
[1927] A. 0 732. 

492. Add* Annotation : — Refd. Secretary of State 
for Home Affairs v, O’Brien, [1923] A. 0. 603. 

493. Add. Annotation: — Aaio (1) Consd. Sobbuza 
II. t?. MUler, [1926] A. 0. 518. 

498. Add* Annotations : — Refd. R, v. Home Secre- 
tary, Ex p. Bressler (1924), 131 L. T. 386; 
Eshugbayi Eleko v* Nigeria Government^ 
[1931] A. O. 662. 


Vol. XVI.— Ciown Piaotice. Cases €70— WIJ. 

508. Add* Annotations: — As to (1) Apld. 

V. PoUak, [1927] A. 0. 732. Refd. JBe Oam>ll 
(1930), 47 T. L. R. 20. Generally, Refd, 
Eshugbayi Eleko v* Nigeria Government, 
[1928] A. C. 469. 

553. Add* Annotation : — Refd. R. v. Brixton 
Prison, Ex p. Shure, [1926] 1 K. B. 127. 

554. Add* Annotations : — Consd. R. v. Brixton 
Prison, Ex p* Shure, [1926] 1 K. B. 127. 
Refd. R. V* Brixton Prison, Ex p* Perry, 
[1924] 1 K* B. 455. 

555. Add. Annotation : — Consd. Kossekechatko v. 
A.-G. of Trinidad, [1932] A. C. 78. 


PART V. SECT. 1, SUB-SECT. 2.— A. 

^ j, Commitment not in 

any criminal case under any Act of 
Parliament of Canada.] — l^otitloner was 
convicted* In July & October, 1928, on 
charges under Intoxicating Liquor Act 
of New Brunswick, & was committed to 
gaol in Y ork County, N.B. He applied 
to a judge of this ct. for a writ of 
hafjeas corpus^ alleglug that, on & prior 
to Deo. 10, 1917. Canada Temperance 
Act was In force In said county, that, 
on that date, an Order In Ooimoil, 
passed pursuant to Statutes of Canada, 
1917. c. 30, became effective, suspend- 
ing tlie operation of the CanadaTempcr- 
ance Act lii said county : that, at the 
time of the passing of said Order in 
OoTinolI, there was in force the Now 
Brunswick Intoxicating Liquor Act, 
3 916, referred to in said Order in Council 
as being as restrictive as the Canada 
Temperance Act; that, in 3 927, New 
Brunswick Intoxicating Liquor Act, 
1927, c. 3, came Into force, which 
repealed the 1916 Act, & was less 
restrictive than Canada Temperance 
Act ; & he contended that, as a result, 
the said suspension of the operation 
of Canada Temperance Act auto- 

matically ceased, & that Act came 
into force in said county, & that the 
offences for which he was couvlcted & 
ooinmltted to gaol were offences 
against that Act & not against the 
Provincial Act ; — Held : a judge of 
tills ct. had no jurisdiction to Issue 
the writ applied for, as the commit- 
ment was not ** in any criminal case 
under any Act of Parliament of 

Canada ” within Supreme Court Act, 
a. 57. — Doherty w. Hawthorne, [1929] 
1 D. L. K. 136 ; 50 Can. Grim. Cas. 209 ; 
[1928] S. C. K. 559.-~CAN. 

oil. The juris- 

diction of the Supreme Ct. of Canada 
In respect of habeas corpus extends only 
to cases of commitment following upon 
charges of offences which are criminal 
by virtue of statutes enacted by the 
Parliament of Canada ; it does not 
extend to oases of oommitment for 
offences at common law or under 

statutes enacted prior to Confederation 
which are still In force, even if these 
last offences have also been declared 
to be criminal by a federal statute. — 
Smith v. K., Blackman v. B,., [1931] 
8. O. H. 678 ; 4 D. L. H. 465 ; 66 
Can. C. 0. 61.— CAN. 


so. Right to apply to different judges 
successively — Eadradition proceedings. 3 
— The common law right to make 
suooesslve applications to different 
judges for a writ of habeas corpus still 
exists with respect to extradition pro- 
oeedlngs . — Re O’Connor. [1928] 1 

D. L. R. 688 ; [1928) 1 W. W. R. 65; 
49 Can, Orlm. Cas. 161 ; 39 B. O. R. 
271.— CAN. 


PART V. SECT. 1, SUB-SECT. 8.— A. 


601 iv, . 3— Retd v. 

(3 867), 4 P. R. 141.--CAN. 


Drake 


601 V. Not granted where de- 

tention lawful — Not available m means 
of appevd.p-A writ of habeas corpus 


wUJ not issue where tlie accused is 
being held in custody in virtue of a 
valid judgment of a ct, having juris- 
diction. It is not Intended & cannot 
be used as a means of api)eal. — 
Howley V. PiEUZK (1927), Q. R- 65 
S. C. 483.— CAN. 

601 vi. .3 — Ex p. 

Boucher (Quo.) (ld28), 60 Can. Crlm. 
Cas. 161.— CAN. 

501 vii. .) — In order to make 

a case for habeas corpus in criminal 
matters, there must be an actual 
oouflnoment or, at least, the present 
means of enforcing It. A person may 
apply for the writ while In the custody 
of a constable, Immodiatoly upon being 
arrcHtod, & need not wait untU he is 
actually incarcerated. But a person at 
laige on bail is not so restrained of bis 
liberty as to entitle him to the writ. — 
Re Isbell, [1930] S. C. R. 62 ; 1 

D. L. R. 393 ; 52 Can. C. C. 170.— CAN. 

601 viii. .1—31 Car. 2, c. 2, 

w’hich alms at reiterated commitments, 
has no appilcation to cases where the 
prisoner la imprisoned under a warrant 
in execution . — Re Ranbomk (1932), 4 
M. P. R. 271.— CAN. 


PART V. SECT. 1, SUB-SECT. 3.— 
B. (a). 

611 ii. .1 — It is only where a 

ct. is wholly without jurisdiction that 
habeas corpv^s will Ho. The Supreme 
Ct. of New Brunswick has no right to 
interfere with the record of a county 
ot. judge’s criminal ct. of Nova Scotia, 
or with an Increase of sentence by 
the Supremo Ct. of Nova Scotia. — 
Exp. Burns (No. 2), [1932] 3 D. L. R. 
29 ; 4 M. P. R. 664 ; 68 O. O. 0. 231. 
—CAN. 

612 V. Costs not stated .] — 

Ex p. Henderson, Ex v* Brodkr. 
Ex p. Stewart, Ex p. Joe Go Get 
(Can.), [1930] 1 D. L. R. 420 ; 62 Can. 
Ovim. Cas. 95.— CAN. 

619 i. Indictment for murder — Com- 
mittal by magistrate — Evidence dis- 
closing criminal negligence.] — R. i;. 
Riesy (1931), 65 Can. C.C. 328.— CAN. 

sb. Detention after purging con- 
tempt.]— Re Singer (Ont.) (1929), 62 
Con. eVim. Cas. 243.— CAN. 

sd. Consent to trial — Not shown in 
cleric’s copy of conviction — Shown in 
magistrate’s original.] — Habeas corpses 
I'efuaed. -r- Re Zwioker (1932), 4 

M. P, R. 331.— CAN. 


PART V. SECT, 1, SUB-SECT. 8.— 
B. (b). 

523 i. Where warrant primd facie 
valid.] — R. V. Wong Yuen (1926), 44 
Can. CJrim. Cas. 338. — CAN. 

sf. Power of court to amend.) — Re 
McNeill (1931), 3 M. P. R. 185.— CAN. 


art V. SECT. 1. SUB-SECT. 8.— 
B. (>). 

iq. Commissioner under CorMnes 
nvesiigation The Jurisd^on 

f a fudge of the Supreme ^ 
ianada, under Supreme Ct. Act, 1927, 


27 


8. 67, to issue a writ of habeas corpus 
hold not to extend to the case of a 
oommitment by a comr. appointed 
under Ooniblnos Investieratlon Act, 
1927, for contempt of an order made by 
the comr. under sect. 22 thereof . — Re 
Singer. [1929] 4 D. L. R. 878 ; S. C. H. 
614 ; 52 Can. Grim. Cas. 1.— CAN. 

PART V. SECT. 1. SUB-SECT. 3.— 
B. (h). 

sr. Applicant at liberty on hail — 
Writ refused .] — Verraultv. Lachance 
(Quo.), [1929] 2 D. L. R. 900.— CAN. 

gt. .1 — Re Isbell (C^n.), 

[19301 1 D. L. R. 393 ; 62 Can. Grim. 
Cos. 170.— CAN. 


PART V. SECT. 1, SUB-SECT. 3.— C. 

652 iv. .1 — Where an 

Inferior ct. is acting within Its juris- 
diction, the superior ct. has no power, 
at common law, to osaumo the function 
of an appelJat-o ct. & review Its con- 
clusions by means of a writ of habeas 
corpus either with or without certiorari. 
— lie Chinese iM^naRATiON Act & 
Lee Chow Ying (1928), 49 Can. Crlm. 
Cas. 168 ; 39 B. C. R. 322.— CAN. 


552 V. Sufficiency of evidence not 

considered .] — On an application for 
habeas corpus the ct. has no jurisdiction 
to consider the sullicienoy of the 
ovidonoo, where jurisdiction exists, — 
Re Davison, [1936J 1 D. L. R. 60 ; 9 
M. P. H. 497 ; 64 Can. C. C. 335 ; 5 
¥. L. J. (Can.) 228.— CAN. 

564 i. On ground that 

decision against weight of evidence ,] — 
AppHoation by way of habeas corpus Sc 
certiorari In aid to quash a conviction 
mode by a police magistrate on a charge, 
under Excise Act, s. 181. of unlawful 
possession of splrite u^lav^’fully manu- 
factured ; — Held : assuming that the 
evidence before the magistrate might 
be examined to determine Its sufficiency, 
the magistrate having had some evi- 
dence before him on which to base his 
finding, the ct. was not Justified in 
Interfering with the conclusion or 
inference drawn by him therefrom. — 
R. V. SoHARF (Man.), [1928] 3 W, W. K. 
398.— CAN. 


654 u. R, V. Hu.l 

N. S.), [19291 1 D. L. K. 349 ; 60 Can, 
>lm, Cas. 319.— CAN. 

667 i. Acting wiihout juris- 

Uction—Magislrate.] — Ex p. Moiiaivikt 
Alt (N. S.) (1919), 32 Can. Ci-lm. Cuh. 
56.— CAN. ^ ^ 

667 County court judge.] 

—Habeas corpus lies where a county ct, 
iudge sitting In appeal from a summary 
conviction has exceeded 
Hctlon.— H. r. I^ktit, [1^321 1 

iV W. R. 161 , 40 Man. L. R. 207 ; 
i7’C. O. C. 216.— CAN. 
o. For ”4 C. L. R. 101 ** read ** 4 


jp — R. V. M IORE, 

[19241 3 W. W. R. 923.— CAN. 

sv. Where proceedings 80 irregular 08 
to preclude fair trial.] — ^Accused dis- 
charged upon a writ of habeas oorpus * — 
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662, Add, AnnotaUon: — ^Refd. Be Carroll, [1931] 
1 K, B. 317, 

585a. Form of summons,] — A summons 

taken out during the long vacation with a 
view to obtaining a writ of habeas corpiis to 
bring the body of appct. before the High Ot. 
should require the parties concerned to show 
cause, not why the writ should not issue, but 
why an order nisi for the writ should not 
issue, inasmuch as the former procedure does 
not, whereas the latter does, disclose the 
grounds upon which the ajmlication is made. 
— R. V. Bbixton Prison (Governor), Ex 
Shube, [1920] 1 K. B. 127 ; 95 L. J. K. B. 
301 ; 134: L. T. 317 ; 28 Oox, C. 0. 126 ; 
[1926] B. & C. R. 1, D. C. 

601. CUationa : — For “ svb nom. R. r. Home 
Sbcbetaby, Ex p. O’Brien, 39 T. L. R. 487, 
C. A. ; sub nom. Home Secretaby v. O’Brien, 
Times, May 15, H. L.,” read “ sub nom. R. v. 
Secretary of State for Home Affairs, 
Ex p. O’Brien, [1923] 2 K. B. 361, C. A. ; 
sub nom. Secretary of State for Home 
Affairs v. O’Brien, [1923] A. O. 603, H. L.” 
Add, Annotation : — Refd. Campbell v. Poliak, 
[1927] A. C. 732. 

611. Add. Annotations : — Consd. Eshugbayi Bleko 
V. Nigeria Government, [1928] A. C. 459. 
Refd. Secretary of State for Home Affairs v. 
O’Brien, [1923] A. 0, 603. 

613a. May be made to successive Judges.] — Each 
judge of the High Ot. established by Jud. 


Act, 1873 (c. 60), has jurisdiction to entertain 
an application for a writ of habeas corptts^ in 
term time or in vacation, & is bound £o hear 
& determine the application on its merits, 
notwithstanding that some other judge has 
already refused a similar application ; & this 
principle applies in the case of the judges 
of the Supreme Ot. of Nigeria.— Bshuobayt 
Bleko v. Nigeria Government (Adminis- 
tering Officer), [1928] A. 0. 469 ; 97 
L. J. P. 0. 97 ; 139 L. T. 627 ; 44 T. L. R. 
632 ; 72 Sol. Jo. 452, P. 0. 

Annotation Consd. Re Carroll (1930). 47 T. L. R. 20. 

650a, Judge abstaining from inquiry into 

facts.] — O abus Wilson’s Case, No. 660, 
ante. 

656a. .] — Rudyard’b Case (1670), 2 Vent. 

22 ; 86 E. B. 286. 

Aiinotationa R. o. Wllkos (1763), 2 Wile. 151; 

Wood’s Case (1771), 3 Wils. 172 ; R. v. Dunn (1840), 12 
Ad. & Kl. 599. 

660a. ,] — Assuming that an order transferri^ 

a convict sentenced to penal servitude in 
Northern Ireland to an English prison was 
not valid to justify the transfer between the 
Irish & the English prisons, it is a sufficient 
answer by the governor of the English prison, 
to whom a rule nisi for a writ ot habeas 
corp'us has been directed, that appct. was 
lawfully sentenced to a term of penal servi- 
tude, which is still current, 8c that he detains 
him under an order lawfully made by the 
Home Secretary. — B. v. Maidstone Prison 


R. V, Oampbbjll (1924), 43 Can. Crim. 
Cos. 340.— CAN. 

sw. Not decisions of court of record — 
County court judge* 8 criminal coixrZ.l — 
JBxp. Martin, [19271 3 D. L. R. 1134; 
48 C^n. Crim. (las. 23 ; 60 O. L. R. 
577.— CAN. 

PART V. SECT. 1, SUB-SECT. 3.— 
D. (0). 

d i. .] — Neither the doctrine 

that an alien friend has no ris^iit 
enforceable by action to enter British 
territory nor the prerogative of the 
King to exclude an alien from his 
realm can opemte to prevent the ct. 
from entertaining an application of 
habeas corpus to inquire into the 
legality of the imprisonment of the 
alien by a priyate person. — R. v. 
Carter, Ex p. Kisch (1935), 62 

0. L. R. 221 ; 41 Argus L. R. \2b.— 
AUS. 

sx. Person outside British India.} — 
The High Ct. can issue a writ of habeas 
corpus for the production of a person 
outside British ludia, provided he is 
in the custody, or under the control, of 
a person within Its jurisdiction. — 
MaHOMEDALLI ALLABOX V. I8MAII.JI 
ABDtTI.AI.T & SaRDAR SVKDNA TaHER 
SaIFUDDIN M0IJL.AJI Saheb (1926), 

1. L. R. 50 Bom. 016.— IND. 

PART V. SECT. 1, SUB-SECT. 4.— 
A. (b). 

fz. To mmi in another province — 
CoTWiction under Opium dt Narcotic 
Drug Act, 1923 — Not without, good 
mwon.]— R. v. JrrNOO Lees (No. 2), 
[19271 1 W. W. R. 578 ; 47 Con. Grim. 
Cas. 265 ; 38 B. 0. R. 313.— GAN. 

PART V. SECT. 1, SUB-SECT. 4.— 
A. (0). 

695 V. .] — An application for 

habeas corpus must be supported by 
an affidavit of prisoner, or an affidavit 
showing that his affidavit cannot be 
obtained. — R. x. Murrell, [19241 2 
D. L. R. 647 ; 40 Can. Crim. Oaa. 298. 
—CAN. 


696 vl. .1— R, V. Lee (B. C.), 

[19261 3 W. W. R. 264.— CAN. 

696 vii. .1 — In habeas corpus 

proceedings the ot. has jurisdiction 
notwithstanding the absence of an 
affidavit from the prisoner. — K. v. 
Slipp Ex p. Gardiner, [1934] 3 
D. L. R. 381 ; 61 O. C. C. 401 ; 7 
M. r. R. 392.— CAN. 

699 ii a. R. r. 

Murrell, No. 595 v,, ante. — CAN. 

699 ii b. S. P. R. v. Banniti, [1926] 
1 O. L. U. 424 ; 45 C^an. Crim. Cas. 
75 ; 68 O. L. R. 165.— CAN, 

PART V. SECT. 1, SUB-SECT. 4.— 
A. (d). 

611 Vi, .1 — An appct. for 

a writ of habeas corpus is not at liberty 
to go from judge to judge ot the 
Supreme Ct. in hie quest of release. — 
Re Loo Len (No. 2), [1924 J I D. L. U. 
910 ; 1 W. W. R. 735 ; 41 Can. Crim. 
Cas. 388 ; 33 B. C. R. 213.— CAN. 


before the same judge. — R. v. Iact, 
[19251 2 W. W. R. 129 : 43 Can. Crim. 
Cas. 363.— CAN, 

611 X. May not be made to successive 
courts — Allahabad.] — Tho common 
practice of English cts., permitting 
Bucoossive Identical applications for a 
writ ot habeas corpus to be made to the 
Judges, one after another, of the High 
Ct.. is not applicable to the High Ct. 
of Allahabad in the cose of applica* 
tions under soot. 491 of the Criminal 
Procedure Code, inasmuch as the 
common law of Englamd is not in force 
in this Province, & this High Ct. has 
not the common law right of issuing a 
writ of habeas corpus, but only tho 
power, conferred upon it by statute 
for tho hrst time In 1923, of making 
directions of the nature of a habeas 
corpus . — Haidari Begam v. Jawad 
Ali Shah (1933), I. L. R, 56 All. 271. 
—IND. 


PART V. SECT. 1, SUB-SECT. 4.— B. 


611 vii. .1 — An appct. for 

a writ of habeas corpus whose discharge 
is refused by one judge, may make 
another application before another 
judge, oven of tho same ct., on the 
same or on different grrounds, & so on 
from judge to judge, each judge being 
uncontrolled by the previous docisiODs, 
— R. V. Gee Dew (No. 1), [1924] 3 D. 
L. R. 153 ; 2 W. W. R. ns ; 42 Can. 
Crim. Cas. 188; 33 B, C. R. 524.— CAN. 


611 viii. — — .3 — When an 

application for a writ of habeas corpus 
has been refused on its merits by a 
judge of the Ct. of K. B. in Manitoba, 
the only ct. of original jurisdiction in 
Manitoba in questions of that kind, the 
application cannot be renewed before 
any other single Judge. — R. v, Roma^t- 
CHUK, [19241 3 D. L. R. 229 ; 2 

W. W. R. 351 ; 42 Can. Crim. Cas. 
231 ; 34 Man. L, R. 371.— GAN. 


611 ix. .] — The dismissal 

of a habeas corpus application or 
applications is not a bar to the making 
or a now application for habeas corpus 
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Bb. Order nisi — Notification of prose” 
cutor tfe* magistrate not necessary .] — 
R. V. Kuzyo^ [1924] 1 W. W. R. 
872 ; 42 Can. Crim. Cos. 144.— CAN. 

PART V. SECT. 1, SUB-SECT. 4,— C. (o). 

641 I. General rule — Original wrU ,] — 
There is nothing in King’s Bench Act 
or Rules which expressly or impliedly 
provides that a wnt of habeas corpus 
m a civil proceeding can be properly 
served by the dellveir of a copy.— 
Bussell v. Stoner (Man.), [1928] 1 
W. W. R. 749.— CAN. 


PART V. SECT. 1, SUB-SECT. 4.— 

0. (d). 

g f. .] — ^Whore a jnd^ of 

the Ot. of Appeal grahte a wnt of 
habeas corpus, the Ot. of Appeal has 
the right to quash the judge’s order If 
granted erroneously .—B. v. Roman - 
OHUK, [1924] ? D. L. R, 229; 2 

W. W. R. 851 ; 42 Can. Crim. Oas. 
231; 34 Man. L. R. Sn.— CAN. 



{^VBSBNOB), Ex p. Maguirb, [1926] 2 K. B. 
266 ; 94 L, J. K. B. 679 ; 133 T. 710 ; 

80 jr. R 89 ; 41 T. L. B. 466, D. 0. ; no 
appeal^ 96 L. J, K. B. 66, C. A. 

066. Add, Annotation: — As to (3) Consd. Bshug* 
bayi Eleko v, Nigeria Government, [1928] 
A. C. 459. 

682a« .] — Sboeetary of State for Home 

Affairs v, O’Brien, No, 801, post, 

696a. .] — Where a commitment is after 

conviction, the ct. is bound to look at the 
conviction in order to see whether there is 
more than a technical defect in the commit- 
ment, Sd a good conviction wUl cure a defect 
in the commitment. — R, v, Lewes Prison 
Governor, Ex p, Doyle, [1917] 2 K. B. 
264 ; 86 L. J. K. B. 1514 ; 116 L. T. 407 ; 

81 T. P. 173 ; 33 T. L. R. 222 ; 25 Cox, 
C, C. 635, D. C. 

750. Add, Annotation : — As to (2) Refd. Secretary 
of State for Home Affairs v, O’Brien, [1923] 
A. C, 603. 

784. Add. Annotation : — Refd. Kossekechatko v. 

A.-G. of Trinidad, [1932] A. C. 78. 

787. Add, CUaiion:—ll Jur. 1163. 

792. Add, Annotations: — As to {!) Consd. Eshug- 
bayi Eleko v, Nigeria Government, [1928] 
A. 0. 459. As to (2) Refd. Campbell v, Poliak, 


VoL ZVI.— Oiotm Practice, (kaes SSOa^l^fti 

[1927] A. 0. 732. Generally, Retd. Be OaMoll 
(1930), 47 T. L. R. 20. 

793. Add. Annotations : — Dlstd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. O, 603. 
Refd. G. v. G. (1928), 45 T. L. R. 7 ; Bs 
Carroll, [1931] 1 K, B. 317. 

• 795. Add, Annotations : — Refd. R. v, Maidstone 
Prison, Ex p, Maguire (1925), 133 L. T. 710; 
Re Carroll (1930), 47 T. L, R. 20. 

796, Add, Annotation : — Apld. Re Carroll (1930), 
47 T. L. R. 20. 

797. After this case add “ .] — See, now^ 

S. C. J. (Consolidation) Act, 1925 (c. 49), 
s. 31 (1) (a).” 

797a. Person sentenced to penal servi- 

tude.] — Where, on an application for a writ 
of habeas corpns,, a Div. Ct. has held that a 
person sentenced to penal servitude by a ct. 
in Northern Ireland has been lawfully trans- 
ferred to a convict prison in England to serve 
his sentence, no appeal lies to the Ct. of 
Appeal as the question of the legality of the 
transfer & detention is one arising out of a 
criminal cause or matter. — R. v, Maidstone 
Prison (Governor), Ex p, Maguire (1925), 
95 L. J. K. B. 65 ; 133 L. T. 710 ; 89 J. P. 
161; 41 T. L. R. 664; 69 Sol. Jo. 691, 
C. A. 


PART V. SECT. 1, SUB-SECT. 4.— 
D. (f) ii. 

726 V. .1 — The ct, is en- 

titled, on a habeas aorpua application, to 
reoeivo affidavit ovldonoe to show that 
the magistrate had no jurisdiction or 
has exceeded his jurisdiction In con- 
viotlng appct. — R. v. Moi'TrEMURRo, 
[1924J 2 W, W. R. 250.— CAN. 

726 vi. .1 — If, on «n appli- 

cation to make absolute an order for a 
writ of habeas corpus, no want or excess 
of jurisdiction appears on the face of 
the documents filed with the return to 
the rule nisi, affidavits are admissible 
to establish such want or excess of 
jurisdiction, even although they may 
directly contradict facte stated In tbo 
documents filed with such return. — /?e 
CAVENBTr, 1192(5] N, Z. L. R. 755.— 
N.Z, 

726 vii. .1— R. V. Chin 

Yow Hino (B. C.), [1929] 2 W. W. R. 
73 ; 51 Can. Grim. Cas. 407.— CAN. 

PART V. SECT. 1, SUB-SECT. 4.— 
D. (g). 

740 ill. .] — ^Where a prisoner is 

held under an Invalid commitment, 
but before the return to a habeas 
carpus a valid commitment is lodged, 
he is in proper custody . — Re D auphinee 
(1936), 10 M. P. R. 277.— CAN. 

740 iv. .] — Whore a prisoner is 

ille^lly arrested, Sc later' held on a 
valid vagrancy charge, he will not bo 
discharged on habeas corpus because 
of the original Illegality . — He Gigliotti, 
[1936] 1 D. L. R. 319 ; 66 Can. O. O. 
55.— CAN. 


PART V SECT. 1. SUB-SECT- 4,— 
D. (I). 

■m. Detained person sent to immigra- 
tion station outside province .] — Upon 
the return to a writ of habeas corpus 
directed to F., a certain officer of the 
H.C.M.P., It was shown that, In 
pursuance of an order addressed to 
said officer by the Minister of Immigra- 
tion & Colonisation, the prisoner in 
question had been duly arrested & 
prooeodod against under Immigration 
Act, R. 8. C., 1927, & had thereupon 
been sent under escort from Winnipeg 
to the custody of the chief Immigration 
officer at Halifax, & was beyond the 
control of F. : — Beld : the return mode 


by F. was a sufficient answer to the 
writ. — R. V, Holmes (or Chomioki), 
[1932] 3 W. W. R. 76.— CAN. 


PART V. SECT. 1, SUB-SECT. 4.— E. 

ad. Zhtty of court — To consider aU 
evidence, records proceedings taken.] 
— R. V, Page (1923), 41 Can. Crim. 
Cas. 59.— CAN. 

aa. S, P, Re Hillman (N. S.), [1927] 
1 D. L. R. 726 ; 46 Can. Crim. Cas. 
308.— CAN. 

gb. Findings of fact — Right to 

question.]— n. v. Hnx (N. S.), [1929] 
1 D, L. R. 349 ; 50 Can. Crim. Cas. 
319.— CAN. 

sc. To raise technical points — 

Extradition proceedings .] — Since the 
judge must look at the evidence to 
ascertain whether the conditions of the 
extradition treaty Sc statute have been 
fulfilled, it is not the duty of the habeas 
corpus judge to Interfere with the 
proceedings on merely technical 
grounds.— i?c O'Connor, [1928] 1 

D, L. R. 658 ; [1928] I W. W. R. 65 ; 
49 Can. Crim. Cas. 151 ; 39 B. C. R. 
271.— CAN. 

am. What may he considered — 
Destruction of notes of evidence — 
Necessity for certiorari in aid.] — Ex p. 
Won Lai (1930), 64 Can. 0. O. 143.— 
CAN. 


sp. Jurisdiction of judge to refer to 
appeal court .] — R. v. Keeper op 
kino’s County Gaol, Ex p. Dunn 
(1929), 2 M. P. R. 37.— CAN. 


ar. Reference to Appeal Division for 
advice — Not permissible.] — Exp, Burns 
(No. 1), [1932] 3 D. L. R. 27 : 4 
M. P. R. 663 ; 58 O. O. O. 229.— 

AN. 


PART V. SECT. 1. SUB-SECT. 4.— G. 

788 i. Re-arrest on same cause — 
Warrant of commitment prematurely 
issued,]— Ex p, David (N. B.), [1928] 
3 D. L. R. ^7 ; 49 Can. Crim. Cae. 
381.— CAN. 

788 li. First arrest premature .] — 

R.V. Ransoms, {19311 3 D. L. R. 193; 
55 Gan. 0. C. 193.— CAN. 

f (p, 269) I. Not where prisoner de- 
tained under warrant of arrest from 
another Province— Legalily of ar^ si 
not questioned.}— Re Nettlkton (B, C.), 
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[1929] 1 D. L. R. 692 ; 51 Can. Crim. 
Cas. 413; 40 B. C. R. 413; [1928] 3 
W. W. R. 735.— CAN. 

a . 269) i. Commitment for 

of payment of fine — Fine partly 
paid,] — Ex p. Whtnot (N. S.). [1928] 
1 D. L. R. 528 ; 49 Can. Crim. Cas. 
155.— CAN. 

g (p. 269) U. Unauthorised order 

as to costs .] — In malting a conviction 
tmder Liquor Act, 1925, 1024-25, o. 53, 
a justice of the peace has no authority 
to order that the costj^i be paid to him 
& such a provision in the conviction 
cannot be treated as a nullity on an 
application for habeas corpus.— H, v. 
Rabiuk, [19281 1 W. W. R. 588 ; 50 
Can. Crim. Cas. 348 ; 22 Sask. L. R. 
479.— CAN. 

BO. Discretion of court.] — Ex p. 
Leadley (N S.) (1926), 46 Can. Crim. 
C&B. 298.— CAN. 


PART V. SECT. 1. SUB-SECT. 4.— H. 

q i. Keeping liquor for 

sale.] — In sect. 36 of Supreme Ct. Act, 
as amended by 10 & 11 Geo. 5, o. 32 
(Dom.), which excepts from the appel- 
ate jurisdiction of the Supreme Ct. 
of Canada proceedings for or upon 
a writ of certiorari arising out of a 
criminal charge,” the word ” criminal ” 
is used in contradistinction to “ civil,” 
& is not limited to the sense in which 
” criminal ” legislation is roscived ex- 
clusively to the Dominion Legislature 
by B. N. A. Act, 1867, s. 01. The 
Supremo Ct, of Canada iherefortt has 
not jurisdiction to hoar nn aT)pouI from 
a decision of the Suprcuic Ct. of 
Alberta upon a motion for a writ of 
certiorari to quash a conviction for 
imlawfully keer)ing liquor for sale eon 
trary to sect. 23 of Liquor Act 
(Alberta). — R. v. Nat Bf.ll Liquouh, 
Ltd., 1X922] 2 A. C. 128, P. O. -CAN. 

q Ot. of Appeal in 

British Coluiiibia has no jurisdiction 
to hear an appeal from the refusal of 
a judge to grant a writ of habeas 
rorjjtfs in aid of criminal rnatt/ers. — 
J{. V. MoAdam, (192.5] 4 D. L. R. 33; 
[19251 3 W. W. R. 257 ; 44 Can. Crim. 
Cas. 155 ; 35 B. C. R. 168.— CAN. 

a i. Grounds for allowing or 

refusing.] — Re WOOD (jN. 6.), 11927 J i 
D. L. R. 637 ; 48 Can. Grim. Cae. 146. 
—CAN. 



Cases 801-91S. 


Ingush and Empire Digest Supplement. 


801, For the existing paragraph in original 
volume substitute as follows : — 

From or4er declaring prisoner’s right to 
liberty — Order not directing discharge — Order 
of Court of Appeal — No appeal to House of 
Lords.] — No appeal lies from an order of a 
competent ct. for the issue of a writ of 
habeas corpus where the ct. determines the 
illegality of appct.’s detention & his right to 
liberty, although the order does not direct 
his discharge. 

Upon the application of a man whom the 
Home Secretary had caused to be arrested & 
deported to Dublin, where ho was interned 
by the Govt, of the Irish Free State, the Ct. 
of Appeal, reversing the decision of the 
Div. Ct., granted an order nisi^ which they 
subsequently made absolute, for the issue of 
a writ of habeas corpus directed to the Home 
Secretary, the ct. holding that the detention 
was illegal as the Home Secretary had no 
power to order a person to be interned in the 
Irish Free State ; &, owing to a doubt 

whether the Home Secretary had control of 
the body, the order allowed him a week 
within which to make his return to the writ. 
Before the week had elapsed an appeal by 
the Home Secretary to the House of Lords 


was heard on the question of competency : — 
Held : notwithstanding the generality of the 
language of Appellate Jurisdiction Act, 1876 
(c. 69), s. 3, the House had no jurisdiction 
to entertain the appeal. — Secretary of 
State for Home Affairs v. O’Brien, [1923] 
A. C. 003 ; 92 L. J. K. B. 830 ; 129 L. T. 
577 ; 87 J. P. 174 ; 39 T. L. R. 638 ; 67 
Sol. Jo. 747 ; 21 L. G R. 600 ; 27 Cox, 0. C. 
406, H. L. ; previous proceedings, sub nom. 
R. V. Secretary of State for Home 
Affairs, Ex p. O’Brien, [1923] 2 K. B. 
361, 0. A. 

Annotation : — Consd. Campbell v. Poliak, [11)271 A. C. 732. 

804a. From refusal to grant — Power of Court of 
Appeal to order security for costs.] — The Ct. 
of Appeal has no original jurisdiction in 
habeas corpus, & where an appeal is brought 
from a refusal of a Div. Ct. to give leave to 
issue a writ of habeas corpus the fact that the 
matter of the appeal is habeas corpus will not 
prevent the Ct. of Appeal from making an 
order requiring security for the costs of the 
appeal to be given if applt. is an impecunious 
person. — Re Carroll, [1931] 1 K. B. 104 ; 
100 L. J. K. B. 62 ; 144 L. T. 154 ; 47 
T. L. R. 20 ; 74 Sol. Jo. 770, C. A. 


Part VI. — Mandamus. 


890. Add, Annotation : — Refd. Stepney Borough 
Council r. Walker (John) & Sons, Ltd., [1934] 
A. C. 365. 

892. Add, Annotation: — Consd. R. v. Stepney 
Corpn., Ex p. Walker & Sons, Ltd. (1932), 
102 L. J. K. B. 113. 

893. Add, Annotation : — Consd. R. v. Stepney 
Corpn., Ex p. Walker & Sons, Ltd. (19321, 
148 L. T. 180. 

894. Add, Annotation : — As to (2) Refd. R. v. 
Stepney Corpn., Ex p. Walker (John) Sons, 
Ltd., [1934] A. C. 365. 

894a. Proper practice must be followed.] — Upon 
an application for a high prerogative writ, 
such as a writ of mandamus, it is important 
that the proper practice should be followed, 
<fc that the precise order asked for & made 
should be carefully deOned. — Local Govern- 


ment Lands & Settlement Comb, v, 
Kaderbhai, [1931] A. C. 652 ; 100 L. J. 
P. C. 124 ; 145 L. T. 265, P. C. 

Annotation: — Refd. Eshugrbayl Eleko v, Nigeria Government 
(Officer Administering), 11931] A. O. 662, 

899. Add, Annotation : — Consd. R. v. West Norfolk 
Asvsessment Committee, Ex p. Ward (F, B.) 
(1930), 94 J. P. 201. 

900. Add, Annotations: — As to (1) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] A, C. 
346 ; Tate & Lyle v. L. & N. E. Ry. & 
L. M. & S. Ry. (1920), 43 T. L. R. 49 ; 
Sheffield Corpn. v. Luxford, Same v, Morrell, 
[1929] 2 K. B. 180 ; Kilbano v, Whitehaven 
Colliery Co. (1933), 26 B. W. C. C. 76 ; 
Do Keyser v, British Railway Traffic & 
Electric Co., [1936] 1 K, B. 224. 

912. Add, Annotation : — Refd. A.-G. v, Denby, 
[1926] Ch. 696. 


798 V. .] — When a Judge 

or the full Ct. of K. B. has granted a 
writ of habeas corpus Sc discharged 
prisoner, there Is no appeal. — R. v. 
Romanohuk, [1924] 3 D. L. R. 229 ; 
2 W. W. R. 351 ; 42 Can. Orim. Gas. 
231 ; 34 Man. L. R. 371.--CAN. 

798 Vi. .}—R. V , Dxtnn 

(N. B.), [1928] 3 D. L. R. 674 ; 60 
Can, Crim. Caa. 37. — CAN. 


sg. Appeal from diecretionary order 
as to custody of Manta — Whether Court 
of Appeal Ml interfere, ] — Re Paisley 
(N, B.), [1928] 1 D. L. R. 403.— CAN. 

Bh. Time for — More than sixty days 
after date of judffment ,] — On appeal to 
the Supreme Ct. of Canada in matters 
of habeas corpus the first step is the 
filing of the case In appeal with the 
registrar. Judgment of the Ot. of 
Appeal in a habeas corpus proceeding 
was pronounced Nov. 13, 1888 ; notloo 
of appeal was immediately given, but 
filed in the 


the case in appeal was not 
Supreme Ct. until Feb. 18, 


1889 : 


Held : the appeal was not brought 
within sixty days from the date on 
which the Judgment sought to bo 
appealed from was pronounced, & 
there was no Jurisdiction to hear It. — 
Re Smart (Ont.) (1889), 16 S. C. R. 
396.— CAN. 

PART V. SECT. 1, SUB-SECT. 4. -I. 

g 1. Not against informant — Nova 
Scotia Judicature Act.\ — Re Brown, 
119281 3 D. L. R. 234 ; 49 Can. Crlm. 
Cas. 402 ; 60 N. S. R. 76.— CAN. 

Bm. When not given — Application of 
Crovm Costs Act.] — R. v. Ten China- 
men (1924>, 34 B. C. R, 349.— CAN. 

PART VI. SECT. 1, SUB-SECT. 1. 

BO. Who may issue — Patna High 
CourL}— The Patna High Ot., which 
was constituted long after Specific 
Belief Act, 1877, h^ been passed, 
cannot be said to have inherit^ any 
power from the High Ot. of Calcutta 

30 


to Issue a writ of mandamus. — S uraj- 
MULL Brulal V. Income Tax Comr., 
Bihar & Orissa (1931), I. L. R. 10 
Pat. 218.— IND. 

PART VI. SECT. 1, SUB-SECT. 2. 

895 iv. .1 — The granting or 

refusal of a mandamus is a matter of 
discretion. — Re I^onekr Savings & 
Loan Society, fife Registrar op 
CoMPAPUKS, [1928] 1 D. L. R. 830 ; 
[1928] 1 W. W. R. 361 ; 39 B. 0. R. 
372.— CAN. 

896 V. Where order not for public 

benefit,] — Peterson v, Montreal 
(1928), 31 Q. P, R. 164.— CAN. 

PART VI. SECT. 1, SUB-SECT. 8.— A. 

919 I. Writ sought for ulterior motive 
— To satisfy personal enmity dt spite — 
Mandamus refused.] — Ex p. Swim 
(1921), 49 N. B. R. 207.— CAN. 

919 ii, .] — ^Applts. seek a man- 

damus to compel rosp. munloipality 



VoL XvL— drown Praotfoe. CasM 925a--1141ik 


925a* .] — It is not appropriate to order a 

body to hear & determine an application 
which they had no power to hear (Avoey, J.). 
— R. V, London County Council, JEx p. 
Entertainments Protection Assocn., Ltd. 
(1930), 47 T, L. R. Ill, D. C. 

925b. .]-~The powers of the Ct. of K. B. are 

not unlimited . That ct. has general power 
to direct other persons to do that which by 
law they ought to do; it has no power to 
require a body to do something which in 
fact it has no power to do (Humphreys, J.). — 
R. v. Stepney Corpn., Ex p. Walker (John) 
& Sons, Ltd. (1932), 96 J. P. 860 ; 48 
T. L. E. 660 ; 30 L. G. R. 416, D. C. ; on 
appeal^ [1033] 2 K. B. 273, C. A. ; sub nom^ 
Stepney Borough Council v. Walker 
(John) & Sons, Ltd., [1934] A. C. 365, 11. L. 

926a. .] — Re Heward (1846), 2 Dow. & L. 

753 ; auh nom. Re Heyward, 14 L. J, Q. B. 
113. 

967, Add. Annotation : — Apld. Stepney Borough 
Council r. Walker (John) Sc Sons, Ltd., [1934] 
A. C. 365. 

958. Add. Annotation : — Apld. R. v. Harris, [1927] 
2 K. B. 587. 

965. Add. Annotation: — Hefd. Stepney Borough 
Council V. Walker (John) <fc Sons, Ltd., [1934] 
A. C. 365. 

1003. Add. Annotation : — As to (3) Apld. R. v. 
L. 0. 0,, Ex p. Swan & Edgar (1927) (1929), 
141 L. T. 590. 

1022. Add. Annotation : — Refd. Clark v. Epsom 
R. D. 0., [1929] 1 Ch. 287. 

1063. For the words “ the affidavit on which it 
was granted was irregular ** read “ there 


was no affidavit So the proceedings were 
irregular.^* 

1066, Add, Citation : — aub nom, R. v, PoPLAE 
Borough Council, Ex ^ liONDON County 
Council, R. v. Poplar Borough Council, 
Ex p. Metropolitan Asylums Board, 2 
B. R. a. 810. 

Add, Annotation: — A a to (2) Refd. Stepney 
Borough Council v. Walker (John) So Sons, 
Ltd., [1934] A. C. 365. 

1088. Add, Annotation : — Refd. Stepney Borough 
Council V. Walker (John) So S(3ns, Ltd., [1934] 
A. C. 365. 

1090. Add, Annotation : — Refd. Stepney Borough 
Council V. Walker (John) & Sons, Ltd., [1934] 
A. 0. 365. 

1091. Add. Annotation : — Refd. R. v, Leicester 
' JJ., Ex p. Allbrighton, [1927] 1 K. B. 557. 

1092. Add. Annotation : — Refd, R. v. Stepney 
Corpn., Ex p. Walker (John) & Sons, Ltd. 
(1934), 161 L. T. 42. 

1095. Add. Annotation : — Consd. Re Wingate’s 
Patent (1931), 47 T. L. R. 641. 

' 1108. Add. Annotation: — As to (1) Sc (2) Consd. 
R. V. Stepney Corpn., Ex p. Walker Sc Sons, 
Ltd. (1932), 102 L. J. K. B. 113. 

1141a. Income Tax Act, 1918 (o. 40), s. 125, 
Sched. A., No. V., rr. 7, 8 — Remedy by way 
of appeal.] — As a result of information dis- 
closed in connection with a claim to relief 
for the year 1920-21 under the above r. 8 
the Inspector of Taxes discovered that the 
rents of certain properties had been increased 
during that year Sc that, by the above 
r. 7 (2), the owners were not entitled to the 
deductions in respect of repairs which had 
previously been granted from the Sched. A. 


to accept payment by a third party 
of an alleged debt of Its secretary - 
treasurer : — Held : applts. could not suc- 
ceed, as they had failed to bring their 
cose within the tenos of Article 
1141 C.C. or to establish agency of 
such third party in making the pay- 
ment for the alleged debtor. On the 
first point, the debt of the secretary- 
treasurer was not admitted by reap. 
Sc was even contested by the former ; 
it could not then be said that the pay- 
ment was ** for the advantage of the 
debtor.** On the second point, the 
evidence showed that the payment by 
the third party was not made by him 
as agent of the debtor but on his own 
behalf. — Perron ». Corporation nu 
Village uu Saore-Cceur de Jesus, 
[1929] I D. L. R. 197 ; [1928] S. C. R. 
326.— CAN. 


PART VI. SECT. 1. SUB-SECT. 8.— 

B. (b). 

948 ii. .] — A writ of mandamiLS 

will not Issue except to command the 
fulfilment of some duty of a public 
nature which remains unperformed. 
If a tribunal, charged by law with 
the duty of ascortaintug or determining 
facts upon which rights depend, has 
undertaken the inquiry & announced 
a conclusion, the prosoontor who seeks 
a writ of mandamus must show that the 
ostensible determination Is not a real 
performance of the duty imposed by 
law upon the tribunal : but the cor- 
rectness or incorrectness of the con- 
clusion reached by the tribunal is 
beside the question whether the writ 
lies. It is also beside the question 
that the determination, although not 
void, is yet one which, because of some 
failure to proceed in the manner 
directed by law, or of some collateral 
defect or impropriety, is liable to be 


quashed by a ct. which on appeal, 
certiorari or other process Is con\petent 
to examine it. — R. v. War Pensions 
Entiti^eiment Appeal Tribunal, Ex p. 
Bott (1934). 60 C. L. R. 228.— AUS, 

949 li. .] — An application for a 

mandamus was dismissed, where It was 
an attempt to secure the i)orformanco 
of an alleged private right by a public 
body, Sc not to secure the performance 
of any public duty.— R. (Butler) p. 
Navan Urban HiS'rRicr Council, 
[1926] I. R. 92. 406.— IR. 


PART VI, SECT. 1. SUB-SECT. 3.— C. 

964 Vi, .1— Before a mandatory 

order can be obtained, appet. must 
show that he has some specific right in 
law to enforce the duty, performance 
of which ho asks the aid of the ct. to 
compel . — Re Watson & Cobourg 
Town, [19241 4 D. L. R. 4.59; 65 
O. L. R. 531.— CAN. 

964 vii. .1 — R. v. Registrar of 

Titles, Ex p. Moss, [1928] V. L. R. 
411 ; 49 A. L. T. 275 ; [1928] Argus 
L. R. 293.— AUS. 


954 vlli. .1 — ^When tho extra- 

ordinary remedy of mandamus Is 
sought to compel a municipality to 
issue a building permit tho applicant 
must show that there was a reasonably 


strict oompllanoo with the provisions 
of the bye-law regulating the issue of 
such permits. In the present case an 
order granting such a mandamus was 
set aside on appeal because the bye- 
law was not compiled with in that the 
application for the permit was not 
made by tho “ owner ’* ; although on 
the application for tho mandamus the 
relator, who was tho owner, swore that 
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1 W. W. R. 914 ; 4 D. L. R. 205 ; 38 
Man. L. R. 621.— CAN. 

PART VI. SECT. 1. SUB-SECT, 3.— 
E. (a). 

1004 viii. .] — CoND« v. Kabgta, 

[19251 3 D. L. R. 376 ; [1925] 2 

W. W. R. 620.— CAN. 

1004 lx, .] — A writ of man- 
damus will not issue unless tho party 
to whom it is directed has power to 
obey it. — R. v, Minshuix & Rhinu 
(1932), 4 M. P. R. 251 ; 67 O. O. 0. 192. 
—CAN. 

PART VI. SECT. 1, SUB-SECT. 3.— 
— E. (0). 

1027 II. .] — Mandamus will not 

be granted if tho person to whom it fa 
directed has no power to obey its 
directions. — R. v. Minshuix & Riund 
(1932), 4 M. P. R. 251 ; 57 C, C. C. 
192.— CAN. 


PART VI. SECT. 1. SUB-SECT. 3.— 
F. (a). 

1038 iv. .1 — An applirwitJon for 

a mandamus was disniisscd, whore 
appeta. had an adequate altornaflvo 
remedy. — K. (Joijannesson) r. Cap- 
TIER Rural MoNrciPALiTV. [1922] 2 
W. W. H. 670; 68 D. L- R. 711.— CAN. 

1038 V. .1 — A triandamus is 

not available if another reraejly is 
given l>5" statute. — Re Vih'isa Muni- 
cipal Hospital District No. 10. 
[1923J 4 D. L. R. 1123. — CAN. 


part VI. SECT. 1, SUB-SECT. 3.— 
F. (b) viiL 

1110 ii. —.1— Mandamus to a city 
to remove certain gasoline curb 
pumps refused since an Indictment for 
nuisance tirovided the proper remedy. 
Re Metro Oil, Ltd. & Toronto, 
[193510. R. 338,— GAN. 



Cams 1141a— 1280a. English and Eiepibe Digest Suffleubnt. 


assessments on the properties for that year. 
Additional assessments to income tax, Sched. 
A., were accordingly made in respect of the 
tax undercharged, the Inspector of Taxes 
refused to certify the claim under r. 8 on the 
ground that relief under that rule applied 
only to assessments which were reduced for 
pui^oses of collection under r, 7. Notice of 
appeal was given by the owners against the 
additional assessments & against the refusal 
of the Inspector to certify the claim under 
r. 8, but at the owners* request the hearing 
of the appeals was postponed pending the 
" decision oi the ct. on rules nisi, which the 
owners had ^plied for & obtained, calling 
upon (a) the General Comrs. & the Inspector 
of Taxes to show cause why a writ of pro- 
hibition should not issue, prohibiting them 
from proceeding with the additional assess- 
ments ; & (6) the Inspector of Taxes to show 
cause why writs of certiorari & mandamus 
should not issue, quashing his refusal to 
certify the claim under r. 8, <fc commanding 
him to furnish the requisite certificate in 
connection with the claim ; — Held : dis- 
charging the rules niai, the General Comrs. 

the Inspector of Taxes had acted within 
their jurisdiction, <fe, as the statute pre- 
scribed procedure for appealing against the 
additional assessments & against the In- 
spector’s refusal to certify the claim under 
r. 8, prohibition, certiorari & mandamus would 
not lie. — R. V. KiNasiiAND Pauisu Inspectok 
OP Taxes, Ex p, Pearson, Ktnosland 
Estate, R. v. Income Tax Comrs. &; Kinos- 
land Parish Inspector op Taxes (1922), 
8 Tax Cas. 327. 

Annotations : — Refd. R. u. Swansea Income Tax Comrs,, Ex 
p, English Grown Spelter Co.. [1925] 2 K. B. 250 ; Ander- 
lon & Halstead, Ltd. v. Birrell, [1932] 1 K. B. 271. 

1147, Add» Annotation : — Consd. R. v. Stepney 
Oorpn., Ex p. Walker & Sons, Ltd. (1932), 

102 L. J. K. B. 113. “ 

1160. Add. Annotations : — Consd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287, Refd. Phillips v. 
Britannia Hygienic Laundry Co., [1923] 2 

K. B. 832 ; Musical Performers’ Protection 
Aasocn., Ltd. v. British International Pictures, 
Ltd. (1930), 46 T. L. R. 485 ; Stepney Borough 
Council V. Walker (John) <fc Sons, Ltd, (1934), 

103 L. J. K. B. 380. 

1152. Add. Annotations : — Refd. R. v. Lancashire 
J.T., Ex p. Tyrer, [1926] 1 K. B. 200; 
Ashton V. Wainwright, [1936] 1 All E. R. 805. 

1156. Add. Annotation : — As to (1) Apld. R. v* ' 

L. 0. C., Ex p. Swan & Edgar (1927) 
(1929), 141 L. T. 690. 


1162. Add. Annotation China Navigation 

Co, V. A.-G. (1932), 48 T. L. R. 376. 

1185. Add. Annotationo Aa to (2) Refd. 8t, 
Magnus, etc. Parochial Church Council v. 
London Diocese Chancellor, [1923] P. 38, 
Generally, Refd. R. v. North, Ex p. Oakey 
(1926), 43 T. L. R. 60. 

1186. Add. Annotation : — Consd. R. v. Central 
Criminal Court JJ., Ex p. L. C. C., [1925] 2 
K, B. 43. 

1213. Add. Annotation : — Dlstd. Port of London 
Authority v. 1. R. Comrs. (1919), 12 Tax Cas. 
122 . 

1217. Add. Annotations : — Refd. R. v. Roberts, 
Ex p. Scurr, [1924] 2 K. B. 695 ; Roberts v. 
Hopwood, [1925] A. C. 578 ; Short v. Poole 
Corpn. (1925), 42 T. L. R. 107. 

1219. Add. Annotation : — ^Refd. Short v. Poole 
Corpn., [1926] Ch. 66. 

1221. Add. Citations : — 3 Nev. & M. K. B. 802 ; 
3 L. J. M. C. 117. 

1226. Add. Citations:— 3 L. T, O. S. 180; 8 
J. P. 662. 

1228. Add. Citation : — sub nom. R. v. Leicester, 
Deputies of Freemen, 15 Q. B. 671 ; 117 
E. R. 613. 

Add. Annotations : — Folld. R. v. Monmouth 
Corpn., R. v. Bolton Corpn. (1870), L. R. 5 
Q. B. 251. Refd. Ex p. Portingell, [1892] 1 
Q. B. 16; R. V. Somerset JJ. (1900), 16 
T. L. R. 166. 

1230a. No fresh gn*ounds for rehearing 

advanced.] — Appct. was the owner of certain 
houses situated in West Norfolk. These 
houses were entered in the valuation list for 
1929 at £30 gross & at £22 rateable value. 
On July 30, 1929, appct. made a proposal in 
writing to the rating authority for the amend- 
ment of the list under Rating & Valuation 
Act, 1926 (c. 90), s. 37 (1), with the result 
that the assessments were reduced to £25 
gross £18 rateable value. Not being 
satisfied with that decision, appct., acting 
under sect. 37 (8) of the Act, on Nov. 18, gave 
notice of appeal to the clerk of the peace, 
but by reason of delay a copy of such notice 
was not served on the assessment com- 
mittee within the period specified in 
Sched. V., Part 1. of the Act & the appeal 
was withdrawn. A second proposal wajs 
then made by appct. on Dec. 30, 1929, for 
the amendment of the valuation list upon 
the ground {inter alia) that the assessment 
was excessive, but without proposing what 
the amendment should be. On Feb. 7, 


PART VI. SECT. 1. SUB-SECT. 4.— A. 

1167 Iv. .]— A man- 

damus lies against a minister of the 
Grown to compel the discharge of a 
duty laid upon him in the interest of 
the public. — Morin v. Perron (1927), 
Q. R. 44 K. B. 191.— CAN. 

a I. Income Tax Commissioner — To 
perform a dUtreHonary aot,] — Held : 
Inasmuch as Bpecido Relief Act, s. 45, 
did not apply to this High Ot. It hae no 

S ower to issue a mandamus directing 
le Income Tax Cemr. to do what 
the Act gives him a discretion to do. — 
Mohammad Farid -Mohammad Shafi 
V, Lahore Income Tax Comr. (1927), 
1. L. R. 9 Lah. 317.— IND. 

a IJ. To slate com on points of law 

not raised at hearing.] — Held : where an 
assessee neeks for a mandamus from the 


High Ot. against the Oomr. of Income 
Tax requiring him to state a case on 

C ' its of law different from those he 
urged before the Comr. to state a 
case, his ap^oation cannot be enter- 
tained. — A. K. A. 0. T. V. Chbtttar 
(^FirjiO V . Income Tax Comr. (1928), 
I. L. R. 6 Ran. 492.— IND. 

PART VI. SECT. 1, SUB-SECT. 6.— 
A. (b). 

JJ J, Architects Registration 

Board .] — Where on application by 
tor registration as an architect 
bod been refused by the above Board : 
— Held : mandamus would not lie 
directing the Board to register resp. — 
Architects Reoistration Board of 
Victoria v. HtJTCHisoN, (19251 V. L. R. 
196 ; 36 O. L. R. 404 ; 31 Alla. L. R. 
23.— AUS, 


PART VI. SECT. 1. SUB-SECT. 6.— 
A. (d). 

1221 vii, Not to hear case vHih - 

out its jurisdiction .] — R. v . Brinda, 
[1924] 3 D. L. R. 1092 ; 67 N. 8. R. 
323.— CAN. 


1221 viii. IncriminaZ matter .] — 

The Supreme Ot. of Ontario has iurls- 
diction to mandamus a county ot. 
judge's criminal ot. to try, aocorduig to 
the procedure of CMmlnal Code. s. 827, 
a person against whom an Indictment 
has been found by a grand jury for the 
county. The fact that no rules have 
been made as to the issue of a man- 
damus in a criminal matter does not 
preclude the Supreme Ot, from 
exercising Its full powers. — A.-0. fob 
Ontario v. Bai^y, fl924] A. O. 1011 ; 
94 L. J. P. C. 21 ; 132 L. T. 210 ; 40 
T. L. R. 814.— CAN. 
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1930» the rating authority caused notice to 
be served on the appct. that they intended 
to object to appct. ’a proposal on the ground 
that the present assessments were fair & 
reasonable. The proposal then came before 
the assessment committee on Feb. 18, 1930, 
when the chairman intimated that the com* 
mittee refused to give a decision or to hear Sl 
determine the said proposal, whereupon the 
appct. applied for a rule nisi for a 
mandamus : — Held : the assessment com- 
mittee ought in fulfilment of theii* statutory 
duty to have heard So determined the applica- 
tion made to them, but appct. had not 
satisfied the ct. that there were any merits 
additional to those put forward at the first 
hearing, & on that ground the ct. in its 
discretion refused to make the rule absolute. 
— R. V. West Norfolk Assessment Com- 
mittee, JEx p. Ward (F, B.) (1930), 94 X P. 
201 ; (1926-31), 1 B. R. A. 418, 0. A. 

1231 . Add. Citation 3 W. R. 447. 

1247. Add. Citation : — 0 Ry. & Can. Tr. Cas. 60. 
D. C. 

1269 . Add. Annotation : — Consd. Re Barnes Corpn., 
Ex p. Butter (1932), 97 J. P. 76. 


1269. After this case add : — 

.] — See Re Barnes Oorpn., IS?® p* 

Butter, Elections, No. 1109a, post 

1269a. After void election.] — If it appear 

with sufficient certainty to the ct. that a 
person has been elected mayor of a borough 
who is not qualified to accept the office, 
they will grant a mandamus to the electors 
to proceed to a new election. — R. v. BEDFORD 
Corpn. (1800), 1 East. 79 ; 102 E. R. 31. 

Annotation : — Consd. R. v. Stoke Damerel, Minister & 
Churchwardens (183ft), 5 Ad. El. 684. 

1293. Add. Annotation : — As to (1) Consd. Blundy, 
Clark Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

1308. Add. Annotation : — Held. Reigate Oorpn. v. 
Surrey County Council, [1928J Ch. 359. 

1310. Add. Annotation: — Refd. Stepney Borough 
Council V. Walker (John) Sons, Ltd. (1934), 
103 L. J. K. B. 380. 

1317. Add. Annotation : — Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 737. 

1323. Add. Annotation : — Refd. Everett v. 
Griffiths, [1924] 1 K. B. 941. 


PART VL SECT. 1. SUB-SECT. 6.— 

A. (e). 

0 i. .] — The Supreme Ct. of 

Ontario has jurisdiction to srraut a 
mandamus to a judge of a division ot. 
to hear on appeal from a conviction of 
deft., by a police magistrate, of an 
offence contrary to Inland Koveuuo 
Act, 1906, s. 180 (f). — Xi. V. Speius 
(1924), 55 O. L. R. 290.— CAN. 

f i, . — . — Rising appeal .] — The 
CouiKjil of a municipal corpn. had from 
time to time delayed the hearing of an 
appeal against an assessment for rates, 
&; finally refused to hear it until after 
the determination of the Local (R. 
of an appeal from the decision of the 
Connell on an appeal against rates 
made by another ratepayer in respect 
of different land : — Held : a mandamus 
lay to compel the Council to hear the 
appeal . — Re Pout Pirie Cori^n., Ex p. 
Executor Trustee & Agencv Co. 
OP South Australia, Ltd., [1931] 
S. A. S. K. 97.— -AUS. 

PART VI. SECT. 1, SUB-SECT. 6.— 
A. (g). 

1237 ii. .1— Re Holland 

(1875), 37 U. a R. 214.— CAN. 

PART VI. SECT. 1, SUB-SECT. 5.— 
A. (h). 

sp. To sign record of acquittal — 
After retirement of judge.]— A retired 
judge of a county ot. oximinal ot. can- 
not be oompolled by mandamus to 
sign a record of acquittal for lack of 
jurisdiction, after a long interval of 
time. If there is any right to have the 
record signed, the only competent 
person Is the present judge. — Re Hall 
(1922), 38 Can. Crim. Cas. 56.— CAN. 

sq. To grant administration — Surro- 
gate Court.] — The Surrogate Ct. is 
subject to mandamus from the Ct. of 
King’s Bench. 

On the application by the daughter 
& sole heir of an intestate for a grant 
of administration, the Surrogate Ct. 
Judge offered to grant temporary 
administration to a trust oo. The 
appct. refused to aco^t this offer, & 
applied to the Ct. of King’s Bench for 
a mandamus requiring the Surrogate 
Ct. to issue letters of administration 
in the terms of her petition. No 
material was produced at the hearing 
of this application contradiotlng the 
statementis in the affidavit filed In 
support of the application or showing 
that there was any lack of qualifioation 
or capacity in the appct., or that 


there was In fact any opposition to her 
petition, or that any one else had any 
Intorost in the estate : — Held : an 
order directing the judge of the 
Supreme Ct. & the clerk thereof to 
issue letters of administration to 
the appct. should be granted. — Re 
MacDonald Estate, Re Surrogate 
CouRiB Act (Man.), 11929] 3 W. W. R. 
693; varied, [19301 1 W. W. R. 242 : 2 
D. L. R. 177 ; 38 Man. L. R. 446.— CAN. 

PART VI. SECT. 1. SUB-SECT. 6.^B. 

1270 iv, Not where dismissal 

justified.] — Re Monaghan (1924), 57 
N. S. R. 242.— CAN. 

1270 V. .] — Adams River 

Lumber Co. v. Kamloops Sawmills, 
Ltd. (1921), 70 D. L. R. 863 ; 30 

B. 0. R. 354.— CAN. 


PART VI. SECT. 1. SUB-SECT. 5.— D, 

1292 i. General rule — Hill pending 
to repeal A ct.] — Where a duty is Imposed 
ui)on a local authority to carry out 
an Act, the fact that a bill has been 
introduced to repeal that Act does not 
justify the local authority in refusing 
to carry out tlui duty, 8c mandamus 
lies to compel performance. — R. v, 
Rathminbs Urban District Council, 
[1928J I. R. 260.— IR. 

1294 ii. Health Act, 1919, 

B. 147, gives the Commission of Public 
Health power to order a municipal 
council to combine with other councils 
in providing, equipping & maintaining 
a common hospital. On the refusal 
by a council to obey such an order the 
Commission obtained an order nisi 
for the Issue of a writ of mandamus : — 
Held : where the is-suc of a v\Tit is 
obligatory under the statute, vagueness 
in the order sought to bo enforced is 
immaterial it the writ must issue. — 
R, V. ROCHESTERSniRE COUNCIL, Ex p. 
Public Health Commission, [1928] 
V. L. H. 492 ; 11928] Argus L. R. 315. 
—AUS. 


PART VI. SECT, 1. SUB-SECT. 6.— E. 

o i. To register transfer.] — R. v. 

Registrar op Titles, Ex p. Moss, 
[19281 V. L. R. 411 ; 49 A. L. T. 275 ; 
[1928] Argus L. R. 293.— AUS. 

sr. Municipal (nmncxl — / mposing con- 
ditiona to permissi<m to erect petrol 
pump outside legiiirmde scofte of council s 
funcHom.f—Held : a mandamus should 
bo granted.— i?e Kandwjuk MumciPAL 
Council, Exp. Bowber & (l^92D. 

27 S. R, N. S. W. 209 ; 44 N. S. W. 
W. N. 57.— AUS. 
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St. Magor — Refusing to put motion to 
meeting.] — R. v. Folet, Ex p. MILLER, 
[1928] V. L. R 1.— AUS. 

sv. Municipal corporation — Refusal 
to accept payment of money.] — Applts. 
sought a mandamus to compel the rosp, 
municipality to accept payment by a 
third party of an alleged debt of its 
secretary 'treasurer : — Held : applts. 
could not succeed, as they had failed 
to bring their case within the terms of 
art. 1141 C. C. or to establish agency of 
such third party In making the pay- 
ment for the alleged debtor. — Perron 

V. Corpn. Du Village Do Sacre- 
Kucur Dk Jesus, [1929] 1 D. L. R. 197 ; 
[1928] S. C. R. 320; affg.. 44 Que. 

C. B. 400.— CAN. 

5W. Loecd authority — 7\> lake pro- 
ceedings under local Jeh] — A writ of 
mandamus will not Issue against a 
local authority to compel it to institute 
legal proceedings for alleged contra- 
vention of a local Act. — Elwood v. 
Belfast Corpn. (1923), 57 I. L. T. 
138.— IR. 

sz. Official scat outside jurisdiction of 
court.] — In respect of a function which 
must be performed by a State official 
in respect of a person domiciled within 
Natal, the ct. has jurisdiction to order 
tl»o exei-cisc of that function by him, 
notwithstanding that the official seat 
of tliat official is outside the Jurisdiction 
of the ct. — Ex p. Greet, [1934] 
N. L, R. 118.— S. AF. 

sd. As to manner of performance — 
Mandamus not granted.] — Mandamus 
does not he as to the manner in whuii 
a public duty is to be iKjrformed, c.g. 
the proper method of asse.ssinent, 
corporate inc-omc . — Ex p, McSweenli', 
[1935] 4 D. L. R. 237 ; 10 5L P. R. 
122 ; 6 F. L. J. (Can.) 81.-~CAN- 

sl. Council levying rate insufficient 
to meet bond intercsi.] — P. (L.\kmon) v. 
Davison & Cal«aj?v (1030] ^ 

W. W. R. 23,— CAN. 


PART VI. SECT. 2. 


i 326 iv. . ] — CaSTLEMAN 

V. Johnson, 11921] 3 ^ » 


CAN. 

sk To levy tax to jiay full interest on 
man in pal bonds.] -MandamuK does 
not li«' to fonipel a city council to 
fiiart a bye-iaw levying a tax 1 1 pay 
full interest on miuiicipal bouds.— 
Re Laj^en, [1936] 3 D. L. R. 763 ; 
rorsd. sub nom. R. (Larsen) v. Danson, 
f 1936] 4 D. L. R. 816.— CAN. 



& to 

Ihity to supply copies 

yj Note, [1926] 

14Q6a» - — 'Cross-examination of deponent — When 
ordered — Only in very special circumstances.] 
— ^R. V, Kent JJ., Bx p. Smith, [1928] W. N. 
137, D. 0. 

1486a. .] — R. v. Hancock, Alderman 

OF North West Ward op Borough op 
Poole (1839), 3 J. P, 723. 

1517. Add, Annotation : — Refd. Stepney Borough 
Council V. Walker (John) & Sons, Ltd. (1934:), 
103 L. J. K. B. 380. 

1566. On sixth line of headnote, after “ borough ” 
insert “ to raise a rato,*^ 

1580a. .] — Undoubtedly the principle i® 

true, that returns must be certain, & not 
argumentative (Lord Mansfield, C.J.). — 
R. V. Lyme Regis Corpn. (1779), 1 Doug. 
K. B. 177 ; 99 E. R. 116. 

Anmlaiions : — Refd. K. v. Brewer’s Case (1824), 4 Dow. & 
Ry. K. B. 492 ; 11. r. Bowman (1834), C O, & P. 337. 

1644a. .] — The mandamus issued, re- 

citing the book to be in deft.’s custody, 
power, & control ; & was tested the day on 
which the rule for the mandamus was made 
absolute. Return, that the book was not 
at the time of the teste^ nor since, nor at the 
time of the return, in the custody, etc. The 
ct. refused to take the return off the file, or 
quash it, on motion, upon affidavit of the 
facts as above stated, & of the belief of 
deponents that doft.’s object was to evade 
the process of the ct. But the ct. refused 
deft, the costs of the last motion, though 
moved with costs. — R. v. Payn (1837), 6 
Ad. El. 392 ; 1 Nev. & P. K. B. 524 ; 
Nev. & P. M. C. 214 ; Will. Woll. & Dav. 
142 ; 6 L. J. M. C. 02 ; 1 J. P. 37 ; 1 Jur. 
54 ; 112 E. R. 160. 

1726a. .] — A peremptoiy writ of man- 

damus was duly served on ten members of a 
borough council in 1897, commanding the 


corpn, to obey an order of the Local Govt. 
Board limiting a time for the carrying out 
of a sewerage scheme, pursuant to a local 
Act passed in 1885. The writ after service 
was left in the hands of one of the members, 
who lost it. In Mar. 1903, of the forty- 
eight members of the council only seven 
remained who were originally served in 
1897, & in that month all forty-eight members 
were served with an order of the ct. to make 
a return to the peremptory writ served in 
1897, a copy of which accompanied the order. 
On a rule nisi to show cause why the return 
sliould not be taken off the file, & calling on 
the forty-eight individual members to show 
cause why writs of attachment should not 
issue against them for disobedience to the 
peremptory writ, the ct. was of opinion that, 
under the circumstances, all forty-eight 
members were duly served with the peremp- 
tory writ in Mar. 1903. It was ordered that 
writs of attachment should issue against the 
seven members originally served, the writs 
to lie in the Crown Office until a certain date, 
leaving the onus on the seven members to 
satisfy the ct. that the writ was obeyed. 
The matter was allowed to stand over as 
against the other forty-one. — R. v. Wor- 
cester Corpn. (1903), 08 J. P. 130 ; 2 L, G. 

R. 51, D. C. 

1786. Add. Annotation : — Refd. R. v. Cory. [1927] 
1 K. B. 810. 

1739. After this case add “ .] — See, now, 

S. C. J. (Consofidation) Act, 1925 (c. 49), 
s. 31 (1) (a).»» 

1740. Add, Citation : — 2 B. R. A. 639. 

Add, Annotation : — Refd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 
(1031), 47 T. L. R. 408. 

1745a. .] — Where a party, required by law 

to pronounce a decision on certain points, is 
brought before the ct. by a motion im- 
pugning such decision, the general rule is 
that he shall have costs if the application 
fails. — R. V, Bridgnorth Corpn. (1839), 10 
Ad. & El. 66 ; 2 Per. So Dav. 817 ; 8 L. J. 
M. C. 86 ; 8 L. J. Q. B. 236 ; 3 J. P. 674 ; 
3 Jut. 384; 113 E. R. 26. 

Annotation : — Apld. R. v. Chipping Wycombe Corpn, (1875), 
44 L. J. Q. B. 82. 


PART VI. SECT. 8. 

1341 i. Wfien action for mandamus 
pending,] — An Interlocutory mandamus 
should not be granted, unless It can be 
shown that pltf, will suffer Injury by 
waiting for the result ol the trial. 
Proof of the claim for damages is not 
a condition precedent to the granting 
of an interlocutory mandamus. — 
Hinmos V. Elmbubst School Trus- 
tees (Sask.), [1920] 4 D. L. K. 81; 
[1926] 2 W. W. R. 752.— CAN. 

PART VI. SECT. 6, SUB-SECT. 1.— 
A. (a). 

1350 i. Necessary parties — JHan- 
damus against municipal corporation,] 
— In mandamus proceedings against a 
municipal corpn. it is the better 
practice to make parties to the pro- 
ceedings the members of oounoU & 
officers whose alleged dollnquenclos 
are involved. — R. (Read) v. Pembina 
Municipal Dxs'rKiOT No. 552, [1922] 
3 W. W. R. 857 ; 70 D. L. E. 559.— 
CAN. 

PART VI. SECT, 6, SUB-SECT. I.— 
A. (b). 

sd. Not judge in chambers.] — Order 


nisi for mandamus must be granted by 
a full ct., not by a judge in chambers. — 
Ex p, MoSwbeney, [1935] 3 D. L. R. 
780 ; 9 M. P, R. 276 ; 5 Can. L. Jo. 
53.— CAN. 

PART VI. SECT. 6. SUB-SECT. 1.— 
A. (d) i. 

1871 f. Applicatum must be mempt,] 
— It is within the dlscietlon oi the ct. 
to grant or refuse ^ writ of mandamus. 
It will be refusom if there is serious 
unexplained delay In prosecuting the 
claim, although the .Statute of Limi- 
tations Is not app]lci.ble to an ac'tlon 
for maw(fo7nxxs.— Canadian Fertilizer 
Co., Ltd. V. MARiTm.X Farmers Co- 
operative, Ltd., [193*11 2 D. L. R. 
424 ; 7 M. P. R. 10.— CAN. 

1373 i. Effect of dela^r-Poverly of 
applicant.] — An appot. a writ of 
mandamus must apply to the ct, within 
a reasonable time of the Papponing of 
the event on which he groimds his 
claim, &, in view of the beneflts con- 
ferred on poor persons by Poor Persons 
Legal Remedies Act, 1918,' want of 
means is not a sufficient e*T 0 use for 
unreaaonable delay. — Ee Manufac- 
turers* Mutual insurance, Ltd., 


Ex p. Anlezark (1931), 31 S. R. N, S. 
63 ; 48 N. S, W. W. N. 24.— AUS. 


PART VI. SECT. 6, SUB-SEOT. 6.— 

0. (o). 

8w. To named county court judge — To 
hear ap^^lfrom conviction — Compliance 
by another judge — Prohibition.] — Re R. 
V . Poohrebny, R. V . Staopoole & 
Stubbs, [1930] 3 W. W. R. 48 ; sub 
nom. Ex p. Pochbebnv, 54 Can. C. C. 
185 ; 39 Man. L. R. 177.— CAN, 


PART VI. SECT, 6, SUB-SEOT. 9, 

sm. Affidavit of Minister-^Whether 
admissible.] — On appeal from an order 
that a writ of mandamus do issue 
directed to the Minister of Lands 
commanding him to determine t-he 
rights of an appet. for a lease of a 
certain lot & of an objection thereto, 
& to proceed in accordance with 
sect. 139 of Land Act, an application 
to put in an affidavit of the Mmlster to 
show what actually took place before 
him was refused. — R. v. Minister of 
Lands (1926). 87 B. 0. R. 106.— CAN, 
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1749b. .]— R. V. Vatmi (1844), 8 J. P. 

Jo. 212. 

1766. Add, CifaUon: — 1 Q. B. 751. 

1805a. — — - Costs ol obtaining writ.] ■— Two 
parishioners, for themselves & other 
parishionere, entered traverses to the denials 
to a writ for mandamus. In ^xing the 
costs, the costs of obtaining the writ were 


included, without applying to the ct. 
Held : to be right. — R. v, Fai*l (1842), 1 
Q. B. 653 ; 13 L. J. Q. B. 187 ; 118 B. B. 
1282 ; sub nom. Fall v. R., 2 Gal. Sc Bav. 
803, Ex. Oh. 

1809. Add, Annotations: — Retd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Oh. 
53 ; Swift V, Board of Trade, [1926] 2 K. B. 
131. 


Part VII. — Quo Warranto. 


1887. Add, Annotations : — Retd. Metcalfe v. Boyce, i 
[1927] 1 K. B. 758 ; Bournemouth-Swanage | 
Motor Road & Ferry Oo. v, Harvey, [1929] 

1 Oh. 686. 

For cross-reference at end of section read 
“ See, now, S. 0. J. (Consolidation) Act, 1925 
Vv>. 'Xiy j, B. 48.” 

1846* Add, Annotation : — Retd. Everett v, 
Griffiths, [1924] 1 K. B. 941. 

1847. Add, Annotation : — Retd. Everett v, 
Griffiths, [1924] 1 K. B. 941. 

1848. Add, Citation : — sub nom. Carter’s (Sir 
John) Case, Loflft, 516. 

1852. Add, Annotation : — Retd. Brown v, Dagen- 
ham U. 0., [1929] 1 K. B. 737. 


1876. Add. Annotation : — Consd. Re Barnes Oorpn., 
Bx p, Hutter (1932), 97 J. P. 76. 

1952. Add, Annotation : — Retd. Everett v, 
Griffiths, [1924] 1 K. B. 941. 

1954. Add. Annotation : — Retd. Everett t*. 
Griffiths, [1924] 1 K. B. 941. 

1960. Add the following para, i- 

The ct. will not make such a rule absolute 
whore a relator appeared to be a man in 
low & indigent circumstances, & there wore 
strong grounds of suspicion that he was 
applying, not on his own account, or at his 
own expense, but in collusion with a stranger. 

2007. Add. Annotation : — Refd. Everett r, 

Griffiths, [1924] 1 K. B. 941. 


PART VII. SECT. 2. 

1840 i. IH»cretion of court — Court 
bound to consider all drcumsUinces .] — 
On application for a quo warranto, the 
ct. will oouHider whether in all the 
circumstanc/Oe the public interest calls 
for the exercise of its disoretion in 
favour of appet, — R. (Boudrot) v . 
Johnston, 11923] 2 D. L. II. 278 ; 56 
N. S. II. 214.— CAN. 

1840 ii. .] — Whore an 

application for quo loarranto Is made to 
the Ot. of K. B., the granting or with* 
holding of leave is in the discretion of 
the ot., & the disoretion ought to be 
exorcised upon a sound consideration 
of the particular circumstances of each 
case. — R. (Matheson) v. Hubkr, [1924] 
2 D. L. R. 905 ; 2 W. W. R. 596.— 
CAN. 

PART VU. SECT. 3, SUB-SECT. 1.— 

A. (d). 

1871 iii, ,] — An application for 

a quo warranto, to tost the validity of 
the appointment of an inspector, on the 
ground that the appointment was 
illegal because there was already an 
inspector In oCaoe, was dismissed, as 
the municipality had power to appoint 
** one or more inspectors. ** — 11. v. 
Thibault (1926), 59 N, S. R, 93. — 
CAN. 

PART VII. SECT. 8, SUB-SECT. 1.— F. 

1908 iiia. .]— On a 

motion for an order nisi for information 
in the nature of quo warranto In respect 
of a recount on tho election of a 
member of the House of Commons tho 
ct. should not exercise its discretion to 
grant tho order, since the Dominion 
Controverted Elections Act provides 
another remedy. — R. v. Ellis (1935), 
50 B. C. R. 325.— CAN. 

BX. Failure to post name of 

candidate.] — Where after being legally 
nominated as a oouiicillof for a rural 
municipality, a candidate informs the 
clerk & returning officer that he is 
considering withdrawing, but does not 
withdraw, & tho returning officer does 
not post his name as one of tho 
nominees but declares another oandl- 


elected by acclamation, a quo 
warranto proceeding is the correct 
method for testing the latter‘6 right 
to the office. — R. (Maokay) v. Good, 
[1922] 1 W. W. R. 712 ; 66 D. L. R. 
763.— CAN. 

sy. D-isqualificaiion of candi- 

date.] — Where a person elected to a 
municipal office is at the time of his 
election disqualified for election, the 
election can only be attacked by an 
election petition ; but where he is 
disqualified from holding municipal 
office ids ease comes under the category 
of continuing disquallflcnUons which 
aiTord good ground for a proceeding by 
quo warranto. — K. (Nuttall) v. Brown 
[1923] 2 W. W. R. 511 ; 3.3 Man. L. R. 
181.— CAN. 

Statutory reftnedy avail- 
able.] — The remedy by quo warranto is 
not excluded by another statutory 
remedy, unless the Legislature has so 
declared expressly or by necessary 
implication. — R. (McArthur) e. May- 
cocK, [19241 4 D. L. R. 1222 ; 3 

W. W. R. 540.— CAN. 

PART VII. SECT, 4, SUB-SECT. 2.— 

B. (a). 

X i, Proof of interest ,] — 

R. V. McKenzib (1851), 2 O. L. Oh, 36. 
—CAN. 

PART VII. SECT. 4, SUB-SECT. 2.— 
B. (b). 

ci. .] — R. (Matheson) V, 

Huber, [19241 2 D. L. R. 905 ; 2 
W. W. R. 596.— CAN. 

PART VII. SECT. 4, SUB-SECT. 2.— 
B. (c). 

1968 iii. .] — R, v, Adams 

(1850), 1 0. L. Oh. 203.— CAN. 

1969 i. Wliat is acfiuiescence .] — 
Acquiescence by a relator in the 
alleged offence, to be fatal, must be 
acquiescouo© at the time the alleged 
offence Is committed. The subsequent, 
conduct of a relator in agreeing to 


PART VII. SECT. 4, SUB-SECT. 3. 

1990 i. Effect of delay.] — Unneces- 
sary delay m making an application 
for a rule nisi for quo warranto is a bar 
to that remedy. A delay from Oct. 
to Apr., the ct. having sat twice 
in the meantime, is a delay of such 
hiiigth . — Re Grosman & McLeod’s, 
Election, Ex p. Howard (1922), 70 
I). L, Ii. 589.— CAN, 

PART VII. SECT. 4, SUB-SECT. 4.- A. 

6ft, Necessity for — That motion 
made at instance of relator .] — On a 
motion for a quo warranto, an affidavit 
stating that tho motion is made at 
the instance of the relator must be 
filed before the service of tho notice 
of motion or petition. Sc where it has 
not been so filed the motion will fail. 
— R. (Mackay) V. Good, [1922] 1 
W\ W. R. 712; 66 D. L. R. 763.— 
CAN. 

PART VII. SECT. 4. SUB-SECT. 4.— C. 

2017 1. Acceptance of office — Accept- 
ance or acting in office ^leed not he 
stated ,] — R. v. Stephenson (1851), 1 

C. L. Oh. 270.— CAN. 


PART VII. SECT. 6. 

2025 ii. .l~An appc.'U fr(an 

n order nisi for a v'urrmdo in- 
annatlon. Appet, sought the retnovul 
f a police conir. fn»iu hiK oflieo on the 
round that he liod hecai coimeted of 
criminal offoneo. The ohjeetnuis lo 
lie order appealed froni were ■ («, tnat 
liere had been too long a d<d.i.v, anpnt 
wen weeks, in Lna.King I he- apidiral ion 
her tiie relalor disco\<Ted tho nnog(‘d 
Isqualificarion ; (b) that an ainend- 

leiit to tho iiotiee of motion h> vAhieh 
le eilation of the seels, of the Act 
hieii applied to (he ease were chanwd, 
K'uld not have hiaui alJo\yed ; (e) that 
le allegini rouAdeXions, which Avere by 
T,oIieo magistrate, Avero not properly 
aved //e/d * all the objections 


W: W7'B.-696.— CAN. 
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Cases 2046a — 2168. Engush and Empire Digest Supplement, 


2046a. Reference to statutory & other orders 2088. Add. CitcMon : — 5 Dow. & L. 249. 

dc to private dc local Acts — Duty to supply 

copies for use of court.] — Practiob Note, 2093. Add. Annotation : — Apld. B. v. L. 0. 0., p., 

[1926] W. N. 308. Swan & Edgar (1927) (1929), 141 L. T. 690. 


Part VIII. — Prohibition. 


2109. Add. Annotation : — Consd. B. v. Daily 
Herald, Editor, etc., ds Davidson, Bx p. 
Norwich (Bp.), B. v. Empire News, Editor, 
etc., & Davidson, Ex p. Norwich (Bp.) (1932), 
48 T. L. B. 253. 

2110. Add. Annotations : — Refd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38 ; Hunter v. Stad- 
tische Hochseefischerei Gemeinniitzige Ge- 
sellschaft (1926), 133 L. T. 488; Mansfield v. 
Robinson, [1928] 2 K. B. 353. 

2112, Add. Annotation: — As to (1) Refd. St. 
Magnus, etc. Parochial Church Council v. 
London Diocese Chancellor, [1923] P. 38. 

2121. Add. Annotation : — As to (2) Folld. B. v. 
North, Ex p. Oakoy (1926), 43 T. L. B. 00. 

2129. Add. Annotations ; — A^ld. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
ChanceUor, [1923] P. 38. Refd. R. v. North, 
Ex p. Oakey (1926), 43 T. L. B. 60. 

2130. Add. Annotations : — Refd. R. v. Electricity 
Comrs., Ex p, London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171 ; 
B. V. Powell, Ex p. Camden, [1925] 1 K. B. 
641 j Ex p. Wenham (1934), 78 Sol. Jo. 414. 

2132. Add. Annotations : — Consd. B. v. Swansea 
Income Tax Comrs., Ex p. English Crown 
.Reiter Co., [1925] 2 K. B. 260 ; R. v. North 
Worcestershire Assessment Committee, Ex p. 
Hadley, [1929] 2 K. B. 397. Refd. R. v. 
Electricity Comrs., Ex p. London Electricity 


Joint Committee Co. (1920), [1924] 1 K. B. 
171 ; Dennerloy v. Pi'estwich U. D. C. (1929), 
141 L. T. 602. 

2132a. .] — B. V. Kingsland 

Parish, Inspector op Taxes, Ex p. Pear- 
son, Kingsland Estate, R. v. Income Tax 
Comrs. dc Kingsland Parish Inspector op 
Taxes, No. 1141a, ante. 

2142a. .]-^A writ of prohibition will not lie 

to restrain justices in petty sessions from 
enforcing a warrant of imprisonment on an 
order for pajrment of rates where no remedy 
of a preventive, as distinct from a corrective, 
nature can result from the issue of the writ. — 
R. V. Norfolk JJ., Ex p. Davidson (1925), 
69 Sol. Jo. 658, D. C. 

2149a. .] — Appcts. having obtained a rule for 

a writ to prohibit the General Comrs. from 
making, allowing, confirming, enforcing, or 
otherwise proceeding upon an assessment to 
income tax : — Held : prohibition would not 
lie to the General Comrs., who had acted in 
accordance with their statutory duty in 
making the assessment & had not exceeded 
their jurisdiction. — R. v. Swansea Income 
Tax Comrs., Ex p. English Crown Spelter 
Co., [1925] 2 K. B. 250 ; 94 L. J. K. B. 718 ; 
133 L. T. 143 ; 41 T. L. B. 505 ; 9 Tax Gas. 
437 ; siibjnom. B. v. Income Tax General 
Comes., Ex p, English Crown Spelter Co., 
Ltd., 69 Sol. Jo. 606. 

2168. Add. Annotations : — ^Apprvd. R, v. North, 

Ex p. Oakey, [1927] 1 K. B. 49 J. Consd. 


I J, .J — R. (MoABTHUB) V. 

DotroET. [1924] 8 D. L. R. 812.— CAN. 

I ji, Burden of proof .] — On the 

hearing of an information in the nature 
of QUO warranto proceedings to oust 
resp. from his ofBoe as one of the com* 
mittee of adjustment under Dairy 
Products Sales Adjustment Act, the 
onus is on resp. to prove that he is 
entitled to hold the office so attacked. — 
R. V. Shannon (1930), 43 B. O. R. 129. 
—CAN, 

fb. Defence — Failure to answer ohjec- 
— Is admission of truth of ohiectwn.] 
— B. V. SooTT (1861), 2 O. L. Oh, 98.— 

CAN. 


• 0 , Service of notice of motion — Time 
for — Mistake as to day of week subse- 
sequcnUv amended,]— R. v. PONBPOKr 
(1902), 3 O. L. R. 410 ; 22 C. L. T. 
146 ; 1 O. W. R. 646.— CAN. 


PART Vin. SECT. 1. 

2109 i. Whether grantable ex debito 
justiiias—On excess or want of juris- 
diction — Apparent from proceemnos. J-^ 
Where want of Junsdiotfon is apparent 
on the face of the prooeedingB a stranger 
is entitled to a writ of prohibition, car 
dehUo justiHx.—U. v. KNYvmrr, Ex p. 
Wkbek (1928), 22 Q. J, P. 138.— A US. 


PART Vni. SECT. 2. 

2127 ii. — ,] — candi- 

date aggrieved by proceeding® of the 
judge on a recount cannot resort to 
prohibition as he has other statutory 
remedies. — P lantb v. Forest, tl036] 
1 D. L. B. 706 ; revsd., [1936] 4 D. L. R. 
627.— CAN. 


J — Minister 
FOR Labour Sc Industry (N. S. W.) 
V. Mutual Life & Citizens Assurance 
Co., Ltd. (1922), 30 O. L. R. 488 ; 28 
Argus L. R. 262 ; 22 S. R. N. S. W. 
610 ; 39 N. S. W. W. N. 94 ; (1922), 
N. S. W. Ind. Arbn. Cas. 20.— AUS. 

PART VIII. SECT. 4, SUB-SECT. 1. 

a f. IrUerference with discretion 

of judge.] — Ex p. Bobo (1928). 28 S. U. 
N. S. W. 564 ; 45 N. S. W. W. N. 167. 
—AUS. 

ii. .] — Until a charge is pre- 
ferred & dealt with by trial or stay in 
the ot. to which an accused has been 
committed for trial, he cannot be com- 
mitted for trial again for the same 
offence. Whore a right of appeal 
exists, an order of prohibition will 
issue only if something has been done 
contrary to the laws of the land or so 
vicious as to violate some fimda- 
mental principle of Justice. Once it 
is conceded that a magistrate has Juris- 
dJotion, a mistaken exercise thereof is 
a groxuid for appeal St not for prohibi- 
tion. Prohibition has always been 
used to prevent Inferior cts. from acting 
without authority Sc not to remedy 
wrong decisions by them . — Be Fraseb 
& Halpin, [19331 1 W. W. R. 266 ; 
1 D. L. R. 781 ; 69 C. C. C. 230.— CAN. 

PART VIII. SECT. 4. SUB-SECT. 2. 

2160 vl. .] — Prohibition Is 

granted where there is want of Juris- 
^tion In an inferior ot.— R osenberg 
V. The Maccabees, [1923] 2 W. W. R. 
S20.— CAN. 
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2160 vii. .] — Be WooDBooF, 

[19251 3 D. L. R. 966 ; 44 Can. Crlm. 
Cas, 199.— CAN. 


2150 viii. .3 — lie R. t>, Lambton 

(Ont.) (1926), 46 Can. Grim. Cas, 13.— 

CAN. 

2150 ix. .]— Prohibition should 

not issue, unless It is clear on the face 
of the proceedings that there is want 
of Jurisdiction. — Ohildben*b Am 
Hootety of St. Adelard v. Ste. Rohe 
RmiAt Municivalttt (Man.), [1926] 
4 D. L. R. 466 ; [1926] 3 W, W. R, 8 ; 
46 Can. Crlra. Cos. 306.— CAN, 


2160 X. .] — The writ of pro- 
hibition may be resorted to only where 
there is a complete lack of Jurisdiction, 
— R. V. Dee (Man.). [1927] 4 D. L. R. 
1066 ; [1927] 3 W. W. R. 629; 49 
Can. Orlm. Cos. 67. — CAN. 


2160 xJ, 8. P. R. V. JoTOE, Ex p. 
Meredith, [1927] V. L. R. 481 ; 49 
A. L. T. 67 ; [1927] Argus L. R. 348.— 
AUS. 

2160 xU. .] — Gbbvas V. 

[1936] 2 W. W. R. 644.— CAN. 


o ii. — Court Juiiring power 

to amend, — No prohibition — Con- 
tinental Marble Oo., Ltd, v, Langs, 
[1937] 3 W. W. R. 336.- CAN. 

2161 ix, .] — Prohibition does 

not lie to a magistrate where there is 
no lack of jurisdiction. — R. (Fraser) 
V. Halpin. [X933j 1 D. L. R. 781 : 69 
0. 0. 0. 230 ; [1983] 1 W. W. B. 256.— 
CAN. 



Vol. XVL— Crown Practioe. Cases 2168—2808. 


Estate & Trust Agencies (1927), Ltd. v* 
Singapore Improvement Trust, [1937] 3 All 
E. H. 324. 

2187a. the case of the misinterpreta- 

tion of an Act by an inferior ct., the considera- 
tion of which arises incidentally in the course 
of a proceeding which is confessed to be within 
its jurisdiction, a prohibition will not lie, 
unless it be made appear to the superior ct. 
that the party applying for the prohibition 
has, in the course of the proceedings in the 
inferior ct., alleged the grounds for a contrary 
interpretation of the Act on which he applies 
for the prohibition, & that the inferior ct. has 
proceeded notwithstanding such allegation. — 
Home v, Camden (Eael) (1795), 0 Bro. Pari. 
Cas. 203 j 2 Hy. Bl. 533 ; 126 E. R. 687 ; 

S. C. 8w5 nom. Camden (Lord) v. Home 
(1791), 4 Term Kep. 382. 

Annotations : — Consd. Gould v. Qapper (ISOlt), 5 East, 345. 
Distd. Wadsworth v. Spain (1851), 17 Q. B. 171. Apld. 
R. V. Greenwich County Court Judge (1888), 00 L. T. 24S. 
Befd. Gare v. Gapper (1803), 3 East, 472 ; Veloy r. Burdor 
(1841), 12 Ad. & El. 265 ; Re Appledoro Commutation 
(1845), 8 Q. B. 139 ; Egyptian Bonded Warehouses Co. 

V, Yeyasu Goshi Kaisha, [19221 1 A. O. 111. 

2196. Add. Annotation : — Apld. McPherson 
McPhfjrson, [1930] A. C. 177. 

2200. Add. Annotations : — Consd. St. Magnus, etc.. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38 ; R. v. North, Ex p. i 
Oakey (1920), 43 T. L. R. 60. 

2206. Add the following para. : — 

But at the suit of the King, prohibition 
lies. 

2220. Add. Annotations : — Retd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171; R. 
V. Health Minister, Ex p. Davis (1929), 141 

L. T. 6, 

2221. Add. Annotations : — Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171 ; R. v. 
Health Minister, Ex p. Davis, [1029] 1 K. B. 
619. 

2237. Add. Annotation : — Consd. R. v. Daily 
Herald, Editor, etc., & Davidson, Ex p. 
Norwich (Bp.), R. v. Empire News, Editor, 
etc., & Davidson, Ex p. Norwich (Bp.) (1932), 
48 T. L. R. 253. 


2254. Add, Annotations: — Refd. R. t;. Electricity 
Comrs., Ex p. I^ndon Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171 ; 
R. V. Health Minister, Ex p. Davis (1929), 
141L. T. 0. 

2287. Add. Annotation; — Consd. R. v. Electricity 
Comrs., Ex p. London Blectricitv Joint Com- 
mittee Co. (1920), [1924] 1 K. B.'ni. 

2287a. Assessment committee.] — A rating authority 
had appointed a sub-committee to fix the 
values of properties in the district for the 
purpose of the preparation of the valuation 
list. They api)ointo(l P. & G. members 
thereof, &, subsequently appointed the same 
two persons as their representatives on reap, 
fissessment committee. The applicant had 
given notice of objections to his assessment 
to reap, committee, & on learning the above 
facts, obtained a rule nisi for a prohibition 
to that committee from hearing & deter- 
mining his objection : — Held : a writ of 
prohibition would lie to an assessment com- 
mittee. — R. V. North Worcestershire 
Assessment Committee, Ex p. Hadley, 
[1929] 2 K. B. 397 ; 98 L. J. K. B. 605 ; 141 
L. T. 557 ; 93 J. P. 199 ; 45 T. L. R. 525 ; 
27 L. G. R. 468; (1926-31), 1 B. R. A. 
279. 

AnnoiaiUm : — Reid. it. v. Salford As.9e88Uient Ckdumittee, 
n9:}7j 2 K. B. 1. 

2289. Add. Annotation : — Consd. Re Wingate’s 
Patent, [1931] 2 Ch. 272. 

2290, Add. Annotations : — Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. Refd. 
Hearts of Oak Assurance Co. v. A.-G. (1932), 
48 T. L. K. 296 ; Denby & Sons, Ltd. v. 
Minister of Health, [1936] 1 K. B. 337. 

2303. For the existing paragraph in original 
volume substitute as follows : — 

Electricity Commissioners.] — The powers of 
the Electricity Comrs. ai*e to be exercised 
judicially & not ministerially, & a writ of 
prohibition will issue if they make an order 
giving effect to an ultra vires scheme. — R. v. 
Electricity Combs., Ex p. London Ei^ec- 
TBioiry Joint Committee Co. (1920), Ltd., 
[1924] 1 K. B. 171 ; 93 L. J. K. B. 390 ; 130 


PART VIII. SECT. 4. SUB-SECT. 4. —A. 

2184 iv. .\—Re Wilton 

Farmers' Co-opbbativtc Assoon. v. 
Burgess, [1924] 4 D. L. R. 435 ; 55 
0. L. R. 534.— CAN. 


2187 lU, 

11929] 1 D, L 
329 ; 38 Man. L 
3 W. W. R. 666.- 


—.1 — Tufts v. Thomson, 
I. R._896 ; 1 W. W. ~ 


R. si; 

-CAN, 


K. 

affg., [1928] 


PART VIII. SECT. 4. SUB-SECT. 4.— B. 

2192 ill. .] — Prohibition does not 

lie where the lower ct., haying properly 
entered upon an Inquiry, has errone- 
ouflly found a fact wmoh, though 
essential to the validity of its order, it 
was competent to try.— R, v. Magis- 
trates Court & Esmond, Ex p. 
Bkazlet, [1928] St. R. Qd, 349 ; 22 
Q. J. P. 97.— AUS. 


PART VIII. SECT. 6, SUB-SECT. 1. 

80 . Before hearing. "I — A writ of pro- 
hibition prohibiting a district ct. Judge 
from healing an appeal from a sum- 
mary conviction, on the ground of 
want of Jurisdiction : — Held : good. — 

R, (liAJdSON) V. SHARI^E &: INGLIS, 

11921] 3 W. W, R. 674 ; 60 D. K II. 


521 ; 36 Can. Orlm. Cas. 326 ; 15 Saak. 
L. U. 35.— CAN. 

sd. — .1 — A motion for pro- 
hibition being commenced before the 
magistrate has hoard the evidence In a 
charge may be dismissed without 
prejudicing appet. as to any motion 
he may make at a later sta^. — R. v. 
Jaeger Co. (1922), 38 Can. Grim. Cas. 
180.— CAN. 

sf. Before appeal ,] — After an appeal 
has ])een launched to a ct. which can 
grant relief, prohibition will not be 
granted. — ^Gueavas r. Almas, [19361 
2 D. L. R. 191 ; 50 B. C. H. 491.— CAN. 


PART VIII. SECT. 5, SUB-SECT. 2. 

2217 vi. .1 — The want of Juris- 

dlct/lon appearing on the face of the 
proceedings, prohibition may be 
granted either before or after Judgment. 
— Re MoNARCfH Dress Co. v. Aaron - 
SON. [1929] 2 D. L. R. 614 ; 63 O. L. K. 
625.— -CAN. 


PART VIII. SECT. 6, SUB-SECT. 3.- A. 

gf. Before defence filed or malUr 
deaU Where want of juri^ 

diction does not appear on the face or 
the proceedings, the application shoulu 
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be made before judgment. The fact 
that a defence has not been filed, or 
that the matter has not been dealt, 
with by the inferior ct., is not a gi ound 
against deft, applying for prohibition. 
— Rosf.nbero V. The Maccabees, 
[1923] 2 W. W. R. 320.— CAN. 


PART VIII, SECT. 6, SUB-SECT. 3.— B. 

2257 ii. .] — Neari.t v. Credit 

Service Exchange (B. O.), 

D. L. R. 107 ; 2 W. W. R. 287.- CAN. 


PART VIII. SECT. 6. 

2287 i. to prrsfots fmthotd 

\wful auihoritu purporting to act as 
— K. (Eellv) r. Maguire & 
'SUEIL, [1923J 2 I. R. 58. IR. 
n i. Wateio^ide AV'oukkhh' 

KDERATTO.V OF AUHTKALIA V. GJL" 

ritrsT ^Vati" a Sanderson, Lud. 
927), 34 C. L. R. 482.— AUS. 
b Add “ revsd. on other groimds, 

; 8. O. Ti. 707." 

sk. Recorder's Court,] — Prohibition 
fuhod wlicn applied for against 
'corder’s Gt. for proceeding In respect 
violations of sales tax ordinance. — 
jRLAND Corset Co. v. Montreal, 
930] l D. L. B. 124.— CAN . 



Cases 2308—2421. 


English and Empibe Digest Supplement, 


L. T. 104; 88 J. P. 18; 39 T. L. E. 716; 
68 Sol. Jo. 188 ; 21 L. G. E. 719, 0. A. 

Annotations : — Apld. R. r. Church Assembly Legrlalatlve 
Committee & Church As.sembly, hJx p, Hayne.s Smith 
(1927), 44 T. L. R. 68 ; 11. v. Uoulth Mluleter. Ex p. 
Davis, [1929] 1 K. B. 619 ; H. v. North Worcestershire 
Assessment Committee, Exp, Hadley, 11929] 2 K, B. S97. 
Consd. A.-G. V. Loudon & Homo Counties Joint Klectrlcity 
Authority, [1920] 1 Oh. 613 ; R. v. Hendon Rural District 
Council, Exp. Ghorloy (1933), 97 J. P. 210. Reid. R. v. 
Electricity Comrs., Ex p. Yorkshire Electric Power Co. 
(1927), 91 J. P. 191 ; Shell Co. of Australia, Ltd. v. 
Federal Comr. of Taxation (1930), 47 T. L. R. 115 ; R. 
V. London County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 216 ; R. v. Webster, 
Ex p. Marshall (1931), 95 J. P. 226 ; R. v. Milk Marketiuj? 
Board, Ex p. North (1934), 60 T. L. R. 559 : Errington v. 
Minister of Health, (1936] 1 K, B. 249 ; Estate & Trust 
Agencies (1927), Ltd. v, Singapore Improvement Trust, 
11937] 3 All K. R. 324. 

2309. Add. Annotation : — Refd. R. v. Electricity 
Oomrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2309a. Milk Marketing Board.] — Order nisi for 
prohibition directed to Milk Marketing Board. 

We think that you may take a rule, but 
it must be clearly understood that the ct. 
expresses no opinion that prohibition will lie 
to this particular body (Humphreys, J.). — 
Ex p. Wenham (1934), ‘ 78 Sol. Jo. 414, D. C. 

2310. Add. Annotation : — Refd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2310a. •] — Prohibition will not lie 

against the Comptroller- General in respect 
of any act or decision which is either done or 
taken at the direction of the Law Officer, 
or which is subject to an appeal to him, nor 
in these respects against the Law Officer. — 


Ee Wingate’s Patent, [1931] 2 Oh. 272 ; 100 
L. J. Ch. 370 ; 145 L. T. 572 ; 47 T. L. R. 641 ; 
48 R. P. 0. 416. 

2310b. Law officer.] — Ee Wingate’s Patent, 

No. 2310a, ante. 

2312. Add. Annotation : — Refd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2321. Add. Citaiion :--[l923] P. 38. 

2322. Add. Annotation : — Generally ^ Refd. Lazard 
Bros. & Co. V, Banque IndustrieUe de Moscou, 
Lazard Bros. & Co. v. Midland Bank, Ltd. 
(1931), 101 L. J. K. B. 05. 

2326a. Reference to statutory & other orders & to 
private <& local Acts — Duty to supply copies 
for use of court.] — Practice Note, [1926] 
W. N. 308. 

2345. Add. Annotaiion : — Refd. Engelke v, Mns* 
mann, [1928] A. O, 433. 

2382. Add. Annotation : — Refd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38. 

2388. Add. Annotations : — Refd. Pickford v. Quirke, 
Pickford v. I. R. Comrs. (1927), 43 T. L. R. 
659 ; R. V. St. Marylebone Income Tax 
Comrs., Ex p. Schlesinger (1928), 13 Tax Cas. 
746 ; R. V, L. C. C., Ex p. Swan & Edgar 
(1927), (1929), 141 L. T. 590. 

2400. Add. Annotaiion : — Consd. Simbro Trading 
Co., Ltd. V. Posograph (Parent) Corpn., 
[1929] 2 K. B, 266, 

2401. Add. Annotaiion: — Refd. Campbell v. 
Poliak, [1927] A, 0. 732. 


Part IX. — Certiorari. 

2421. Add. Annotations: — As to (1) Refd. R. v. Council, Ex p. Entertainments Protection 

Electricity Comrs., Ex p. London Electricity Assocn., Ltd., [1931] 2 K. B. 216. As 

Joint Committee Co. (1920), [1924] 1 K. B. to (3) Consd. R. v. Hendon Rural District 

171, As to (1) Refd. R. v. London County Council, Ex p. Chorley (1933), 97 J. P. 210. 

PART VIII. SECT, 7. I bion for prohibition Is not an inter- I general under the authority of the 


2319 via. .] — Olrcum- 

Btanoes in which : — Held : resp., by 
applying to tbe judge of the Division 
Ot., under Divl.sion (?ts. Act, to set 
aside a judgment, had not waived his 
rights to move for prohibition. — ]ie 
Orr V. KREPSKr, [1925] 3 D. L. 11. 
1018 ; 57 O. L. R. 363.~CAN. 

2319 viii. .1—Whero a 

person appears at tbe hearing of an 
aflBlation summons only to protest & 
to object to the jurisdiction, he does 
not, by remaining there after his 
objection is overruled, & by endeavour- 
ing to discredit complainant ’s story, 
voluntarily submit himself to the 
Jurisdiction or deprive himself of the 
right to apply for a prohibition. — 
Ex p. Holmes (1927), 27 S. R. N. S. W. 
263 ; 44 N. S. W. W. N. 82.-~AUS. 

PART VIII. SECT. 8, SUB-SECT. 3. 

sd. Calcutta High Court.] — The Cal- 
cutta High Ct. lias power to Issue 
a writ of prohibition.— 7?c National 
Carbon Co. (1934h I. L. R. 61 Ca]. 

450.— IND. 

PART Vin. SECT. 8, SUB-SECT. 4. 

•g. Against parties.] — Prohibition 
lies against parties as weU as against 
the Judge of tbe inferior ot. — Rosen- 
berg V. The Maccabees, [1923] 2 
W, W. R. 320.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 

sh. Admisailriliiy of stalernents made 
on information cf* belief.] — An appUca- 


looutory motion, hence, under K. B. 
Rule 392, statements made on Informa- 
tion & belief In the atddavlta tiled 
thereon ore not admissible. — Beau- 
oHENE Sc Peltier e. Gunson ^Sask.), 
[1928] 3 D. L. R. 692; [1928] 2 

W. W’. R. 497 ; sub nom. Ex p. Beau- 
CHENE, 60 Can. Grim. Cub. 67. — CAN. 


PART VIII. SECT. 8, SUB-SECT. 10. 

2401 i. Not from order as to costs .] — 
On RTanting a writ of prohibition pre- 
venting a magistrate from prooeeding 
with the hearing of a charge, costs were 
given against the Informant. On 
appeal os to costs; — Held: the appeal 
should be dismissed. — R. v. Leonard, 
11921] 3 W. W. R. 768 ; 66 D. L. R. 
497 ; 36 Can. Grim. Cas. 266 ; 16 Sask. 
L. R. 29.— CAN. 

2402 i. Not from order in ** criminal 
cause or matter — Supreme Court of 
Judicature Act {Ireland). 1877.]— By 
a proclamation dated Doc. 10, 1920, 
the Lord -Lieutenant of Ireland pro- 
claimed certain counties, including 
County Cork, to bo under martial law. 
By a proclamation dated Dec. 12, 
1920, tbe Commander-iu-Oblef in Ire- 
land declared the unauthorised oanying 
of arms to be punishable by death, & 
he authorised the general ofiBcer com- 
manding In Cork to isoue orders for 
the holding of military cts. as might 
be necessary. In May, 1921, appits., 
w'ho were civilians, wore tried by a 
military ct. bold by order of the 
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Commander-in -Chief on a charge of 
improperly carrying arms, & were con- 
victed & seutenoeu to death, subject 
to confirmation. Aiiplts. applied in 
the Chancery Division for a writ of 
prohibition against the military ct., 
tb© Commander-In-Chief, & the general 
commanding in Cork to prohibit them 
from prooeeding further with the trial 
of appits. or from carrying into execu- 
tion any Judgment against them, on 
the ground that the ct. was illegal & 
had no jurisdiction to deal with the 
matter. Poweu., J., refused the 
application, & the Ct. of Appeal in 
Ireland dismissed an appeal from his 
order as incompetent upon the ground 
that It was an order made In a criminal 
cause or matter within sect. 50 of the 
Supreme Ot. of Judicature Act (Ire- 
land), 1877 ; — Held: the order of 
Powell, J., was not made in a criminal 
cause or matter within the Act, because 
tbe proceedings before the military ct. 
were In no sense criminal proceedings, 
Sc that an appeal lay from that order. 
— Re Clifpord Sc O’Sullivan, [1921] 
2 A. C. 570 ; 90 L. J. P. C. 244 ; 126 
L. T. 97 : 37 T. L. R. 988 ; 65 Sol. 
Jo. 792 ; 27 Cox, 0.0. 120.— IR. 

PART IX. SECT. 1. 

g i. .1 — R. V. Denny 

(1921), 61 D. L. R. 663 ; 86 Can. 
Crim. Cas. 77 ; 61 O, L. R. 121.— 
CAN. 

g ii. .} R. V. WOODBTOOK, 

Town AssKSSOTia, Ex p. Bank of 
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Held. R. V, Electricity Comrs., Ex p. London 
Electricity Joint Committee Co. (1920), 
[1924] 1 K. B. 171 ; R. v. Minister of Health, 
Ex p, Yaffe, [1930] 2 K. B. 98. 

2422b. Remedy by way of appeal— Notice of 

appeal given,] — R. v. E:ingsi.and Parish 
Inspector op Taxes. Ex p, Pearson, 
Kingsland Estate, R. v* Income Tax 
Comrs. & Kingsland Parish Inspector of 
Taxes, No. 1141a, ante. 

2448. Add. Annotation : — Folld. R. v. Central 
Criminal Court JJ., Ex p. L. C. C., [1925] 2 
K. B. 43. 

2440a. Not to quash order.] — The K. B, I)iv. 

of the High Ct. of Justice has no jurisdiction 
to issue a writ of ceHiorari for the purpose of 
removing into that ct. an order of the Central 
Criminal Ct. with a view to its being quashed. 
— R. V. Central Criminal Court JJ., 
Ex p. London County Council, [1925] 2 
K. B. 43 ; 94 L. J. K, B. 479 ; 132 L. T. 
666 ; 89 J. P. 65 ; 41 T. L. R. 269 ; 69 Sol. 
Jo. 381 ; 27 Cox, C. C. 734, D. C. 

2458. Add. Annotations: — .45 to (3) Apld. R. v. 
Church Assembly Legislative Committee & 
Church Assembly, Ex p. Haynes Smith 
(1927), 44 T. L. R. 68. Refd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co, (1920), [1924] 1 K. B. 171; R. v. 
Minister of Health, Ex p. Yaffe, [1930] 2 
K. B. 98. 

2458a. Milk Marketing Board.] — On a rule nisi for 
a certiorari to bring up quash a resolution 
of the Milk Marketing Board established under 
the Milk Marketing Scheme (Approval) Order, 
1933, imposing a penalty on a registered 
retailer: — Held: the Milk Marketing Board 
was a body to which certiorari would lie. — R. 
V. Milk Marketing Board, Ex p. North 
(1934), 50 T. L. R. 559; 78 Sol. Jo. 536, D. C. 

2509. Add. Annotation : — Refd. Stevens v. Walker, 
[1930] 2 K. B. 215. 


2521. Add^ Annotation: — Refd. R. v, Cory, [1927] 
1 K. B. 810. 

2522. Add. Annotation: — Refd, Leyton XT. 0- v, 
Wilkinson, [1927] 1 K. B. 853. 

2533a. .] — Tlxe prisoners were 

charged at Caernarvon Assizes with arson & 
malicious damage to govt, property & build- 
ings at an aerodrome. Great local feeling 
iuid been aroused against the aerodrome on 
religious <fc nationalist grounds, & the 
prisoners, who were members of a Welsh 
nationalist movement, admitted that they 
had set Ore to the buildings. While on bail, 
the prisoners had prepared addresses to be 
delivered to the jury at the trial ; the 
addresses contained matters & appeals on 
religious, nationalist & conscientious grounds. 
One of the prisoners had given numerous 
sermons in various churches in North Wales 
&> had received many ovations because of his 
share in the burning. A pamphlet had also 
been circulated l)y two of the prisoners giving 
their reasons for their share in the burning. 
At the trial the jury disagTeed. Larg('- groups 
of people had assembled outside ihe ct. <fe 
disturbances had occurred: — Held: (1) this 
was a proper case for the removal of the 
trial to the Central Criminal Ct. under the 
Central Criminal Ct. Act, 1856 (c. 16), s. 3 ; 
(2) as the application was made under the 
Act the ct. ought not to direct a trial at 
another circuit town. — R. v. Lewis, Ex p. 
Director of Public Prosecutions, [1936] 
3 All E. R. 1008 ; 80 Sol. Jo. 1037. 

2541. Add. Annotation : — Consd. R. v. Lewis, Ex p. 
Director of Public Prosecutions, R. v. Wil- 
liams, Ex p. Director of Public Prosecutions, 
R. V. Valentine, Ex p. Dbector of Public 
Prosecutions, [1936] 3 All E. R. 1008. 

2556. Add. Citation : — 4 Jur. 151. 

2566. Add. Annotation : — Refd. R. v. Harris, 
[1927] 2 K. B. 687. 

2699a. .] — Exp. Kylsant & Morland (1931), 

75 Sol. Jo. 489, D. C. 


Nova Sootia (1922), 08 D. L. 11. 48.— 

CAN. 

g iii. .] — R. V. Wood 

(1924), 43 Can. Crim. Cas. 382, — CAN. 

g .] — Mahammad Raza 

Sahku Bkloami V. Sadasiva Rao 
(1925), I. L. R. 49 Mad. 49.— IND. 

g V. .] — R. V. O’Briev. 

Kx p. TukRTAULT (1917), 46 N. B. R. 
275 ; 29 Can. Crlrn. Caa. 141 ; 41 

D. L. R. 97.— CAN, 

g vl, .] — Where a party 

has ample remedy by appeal certiorari 
will not be granted unless some satis 
factory reason Is given why the remedy 
by way of appeal was not taken 
advantage of. — R. v. LeBlanc, Ex p. 
McDonald (1926), 63 N. B. R. 37.— 
CAN. 

g vil. . 1 — Ex p. Gautrkau 

(N. B.), [1928] 1 D. L. R. 271; 49 
Can. Grim. Cas. 182. — CAN. 

JJ i. .] — R. t,. OmEN (1923), 

32 B. O. R, 616.— CAN. 

PART IX. SECT. 3. 

sk. Covnty cmirt judge in Nova 
Scotia — Impriaonment on ciiHl process,] 
Re METZLBR (1930). 53 Can. 0. (J. 244. — 
CAN. 

b1. High Courts in India,} — Subject 
to a statutory exception in respect of 
the Acts or orders of the Oovemor- 
deneral & Council & of the Governor 
k. Council, done or made by them In 
their pubUo capacity, the High Ots. 
in India possess the same Jurlsdlotlod 


to issue writs of certiorari as the Ct. of 
King’s Bench in England. — V bnka- 

TARATNAM V. SECRETARV OP STATE FOR 
India (1930). I. L. R. 53 Mad. 979.— 

IND. 

PART IX. SECT. 4. 

sm. General rule — Persons illegaUy 
purporting to act as court .] — Where the 
assumption of authority by a tribunal 
is illegal from the beginning, it is not 
Mubjoct to certiorari . — R. (Kelly) v. 
Maguire & O’Sheil. [1923] 2 I. R, 
58.— IR. 

PART IX. SECT. 5, SUB-SECT. 2.- -A, 

2496 il. .1— A writ of 

certiorari is not wanted ex debito 
justitice or as a matter of legal right, 
but la an application to the sound 
discretion of the ct., & where there are 
disputed questions of fact which can- 
not be satisfactorily tried out on 
affidavits, but should be tried by vivd 
voce testimony, & the questions in- 
volved are pending for decision in the 
Ct. of K. B., the appUoation for 
certiorari will not be granted. — Work- 
men’s (Compensation Board v. Ba- 
thurst Lumber Co.. [1923] 4 D. L. R. 
84.— CAN. 


ART IX. SECT, 6, SUB-SECT. 1.— A. 

t i. .]— Where the inferior ct. 

18 , & the ct. above has not, juris - 
lotion, certiorari cannot bo 
iNSENTt). Boyd & MoDougall (1865), 

Nfid. L. R. 727.— NFLD. 


t il. One of judges prejudiced .} — 

Where a legal practitioner, having no 
direct interest in a local ct. action, on 
the morning on which judgment In the 
action was to be delivered, discussed 
the action with one of the Justices who 
heard the action, & made certain state- 
ments calculated to prejudice him 
against one of the parties : — Held : 
an order In the nature of a writ of 
certiorari should be granted removing 
the hearing of the action into the 
Supremo Ct . — Re An Action in the 
Locaj^ Court of Adelaide, Burke v. 
Staehr, [1927] S. A. S. R. 180.— AUS. 


PART IX. SECT. 6. SUB-SECT. 2.— A. 

2711 i. — — Distress warrant 

for liqtiior exportation tax.] — VV’here the 
duty of asseRsing a tax rested witb the 
A.-O. for the province, & the pro- 
vincial Secretary -Treasurer had power 
only to determine whether tiio tux 
should be recovered liy di^trchS or by 
action: — Reid: certiorari would not 
lie to bring into the Supreme Ct. & 
dintresR warrant signed by the Socro- 
tar 5 '-Tn*asiin'r for an amount so 
assessed, his act being ininlsteriaJ « 
not judicial.— H ethekinotonc. Secu- 
rity Kxpout Co.. Ltd,. (1924] A. C. 
9SH ; I- J- J"' C, 1 ; 132 L. T. 216. 
-CAN. 


d i. Decision of county a urt 

reversing dismissal of offender.] — Where 
on the trial of an oflonce punishable by 
summary conviction the magistrate 
dismisses the charge, & on appeal to 



Oases 2718—2771. English and Empire Digest Supplement. 


2718. Add. Annotations : — Gonsd. R. t?. Electricity 
Ck>mr8., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. Reid. 
R. 17. Minister of Health, Ex p* Yafle, [1930] 
2 K. B, 98. 

2730. Add. Annotations : — ^Reld. R. v. Sheffield JJ., 
Ex p, Rawson (1927), 91 J. P. 193 ; R. v. 
Southampton County Confirming Committee, 
Ex p. Slade, [1929] 1 K. B. 263. 

2734. Add. Annotation: — As to (2) Reid. Frome 
United Breweries Co, v, Bath JJ., [1926] 
A. C. 586. 

2735. Add. Annotations : — Reid. Frome United 
Breweries Co. v. Bath JJ., [1926] A. O. 586 ; 
Maclean v. Workers’ Union, [1929] 1 Ch. 602 ; 
R. t7. Huntingdon Confirming Authority, 
[1929] 1 K. B. 698. 

2735a. Order ol County Council — Improper 

ant ol olnematogrraph licence.] — It was 
e practice of a certain County Council, 
in granting licences to use premises for 
cinematograph exhibitions, to impose the 
condition that the premises should not be 
so used on Sundays, Christmas Day or Good 
Friday ; but also to entertain applications 
for permission to open the premises for cine- 
matogi*aph entertainments on those days. 
A CO. applied for a licence to open & use 
premises for cinematograph entertainments, 
& also for permission to open the premises 
for such purposes on Sundays, Christmas Day 
& Good Friday. In compliance with this 
application the County Council made an 
order to the effect that, “ subject to arrange- 
meni/S at the premises being completed to 
its satisfaction, the Council will take no action 
for ihe present in the event of the above 
named premises being opened for cinemato- 
CTaph entertainments on Sundays, Christmas 
Day & Good Friday as from & including 
Sunday, July 6, 1930, provided : (i.) that a 
sum of £35 be paid to charity in respect of 
each Sunday, Christmas Day & Good 
Friday on which the premises are opened for 
cinematograph entertainments.” The per- 
mission was also subject to conditions 
relating to the auditing of receipts & expenses, 
the character & hours of the entertainments, 
& the employment of servants : — Held : a 
writ of certiorari should issue Uj bring up & 
quash the order of the County Council as 
having been made without jurisdiction, the 
council having no power to dispense with the 
provisions of the Sunday Observance Act, 
1780 (c, 49). 

I am unable to distinguish in principle 


between the application for a licence under 
Cinematograph Act, 1909 (c. 30), & an appli- 
cation made with regard to a licence for a 
ublic-house, which for many years . . . 
as been held to be a judicial act (Sussssra, 
L.J.). — R. V. London County Council, 
Exp. Bntbrtainmdbjnts Pbotbotion Assoon., 
Ltd., [1931] 2 K. B, 216 ; 100 L. J. K, B. 760; 
144 L. T. 464 ; 95 J. P. 89 ; 47 T. L. R. 227 ; 
76 Sol. Jo. 138 ; 29 L. G. R. 262, 0. A. 

2736a. Certificate ol Post Office medical 

officer — Workmen’s Compensation Act, 1925 
(c. 84).] — Appct., a telegraphist in the em- 
ployment of the Postmaster- General, com- 
plained to the Post Office medical officer at 
G. that she was suffering from telegraphist’s 
cramp. In accordance with the regulations 
of the Post Office medical service, the case 
was referred to the chief medical officer, who 
had special knowledge of telegraphist’s 
cramp, & he certified that appct. was not 
suffering from it : — Held : (1 ) the giving of a 
certificate was a judicial act, in respect of 
which certiorari would lie; (2) it issued ex 
debit o jxistitce at the instance of an aggrieved 
person ; (3) an appeal to a medical referee 
under sect. 43 (1) (/) of the above Act was 
not equally beneficial, since he could only 
deal with the medical correctness of the cer- 
tificate could not inqure into its validity. — 
R. V. Postmaster-Genkral Ex p. Oar- 
MICHAEL, [1928] 1 K. B. 291 ; 96 L. J. K. B. 
347 ; 137 L. T. 26 ; 91 J. P. 43 ; 43 T. L. R. 
228 ; 21 B. W. C. C. 226, D. C. 

2736b. Grant of permission to build by local 

authority.] — Where a draft town planning 
scheme has been proposed for an area, & 
the Minister has made an interim develop- 
ment order authorising the local council to 
grant permission for the development of the 
area, the decision of the coimcil on an appli- 
cation for such permission (which may confer 
on appct. contingently a legal right to com- 
pensation if his building is found to contra- 
vene the scheme when it comes into force) 
is a jtidicial & not an administrative decision. 
If, therefore, one of the councillors voting in 
favour of the resolution to grant permission 
has such an interest in the matter as to 
disqualify him from voting on account of 
bias, certiorari will lie to quash the decision. 
— R. 17. Hendon Rural District Council, 
Ex p. Chorlby, [1933] 2 K. B. 696 ; 102 
L. J. K. B. 658 ; 149 L. T. 536 ; 97 J. P.210; 
49 T. L. R. 482 ; 31 L. G. R. 332, D. 0. 

2771. Add. Citation 2 B, R. A. 612. 


the oounty ot. he is reversed & accused 
oonvioted, redress may be sotight by 
cerHorart. — R. v. Mkkhan, [1925) 2 
D. L. R. 411 ; (19251 1 W. W. R. 819 ; 
43 Can. Orim. 0^. 325.~-CAN. 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. (a). 

2768 i. General ruUA — R. v. Barry, 
Ex p. Likdsay (1922), 70 D. L. R, 
198 : 88 Oau. Oiim. Gas. 190.-~CAN. 

2763 H. .J — The question 

whether a deoisioh of a wreck oomr, 
slttluff as a ot. under Canada Shipping 
Act. R. S. O.. 1906 ( 0 . 113), Part X., 
was made in excess of his Jurisdiction 
can bo inquired into on ofimororf.-— Rc 
Bebquist, [1926] 2 D. L, R. 696; 
[19261 1 W. W. R. 1084.-— CAN. 



2789 i. Sufficiency of evidence in court 
below — Conviction under Temperance 
Act, n. 8. e., 1920 (c, 194). 1— Applica- 
tion for a certiorari to quash a con- 
viction under the above Act on the 
above grounds, dismissed. — R. v. 
Grant (Sask.), [1922] 2 W. W. R. 
G24 ; 69 D, L. R. 718 ; 38 Can. Crlm. 
Cae. 234.-— CAN. 

2789 if. - — — .1 — ^When a oounty ot. 
judgo has acted entirely within bis 
jurisdiction & has decided a question 
of fact upon evidence properly before 
him. certiorari, does not lie to remove & 
quash such decision, merely upon the 
gi'ound that it is not warranted by the 
evidence or weight of evidence. — Ex p. 
Smith Lumber Co., Ltd. (1924), 61 
N. B. R. 440.— CAN. 

2789 ill. .]— Re Hillman (N. S.) 

(1926), 46 Can. Crlm. Cas. 308.— CAN. 

sm. Plea of disputed,]-- 
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Deft, having pleaded guilty Sc being 
summarily oonvioted by a police 
magistrate, moved for a certiorari, 
denying that he had so pleaded : — 
Held : deft, had pleaded guilty. Sc the 
motion was dismissed. — R. c. Arm- 
STRONU (1922), 38 Can. Crlm. Cas. 98. 
——CAN. 

•n. .] — Where deft, had been 

summarily oonvioted by a magistrate, 
who had been informed by a sworn 
interpreter that deft, pleaded guilty : — 
Held: certiorari was not available, 
unless the presumption that the pro- 
ooedingswere regular was rebutted* — 
R. vTLee Wah Dai (1923). 41 Can. 
Crim. Cos. 152.— CAN. 

sp. J — The ot. on certiorari 

will quash a conviction by a magistrate, 
made without evidenoe being taken 
but on the statement of the sworn 
Interpreter that accused pleaded guilty. 
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2795. Add. OUation 27 Oox, C. O. 253. 

Add, Annotation : — ^Refd* R. v, Ldncolnshire 
JJ., Ex p, Brett, [1926] 2 K. B. 192. 

2797. Add, Annotation : — ^Reld. B. v, Sheffield JJ., 
Exp, Bawson (1927), 91 J. P. 193. 

2812. Add, Annotation : — Expld. & Distd. R. v. 
Central Oriminal Court J J., Ex p, L. C. O., 
[192512 K. B. 43. 

2822. Add, Annotaiiona : — As to (2) Apld. B. v. 
Postmaster- General, Ex p, Carmichael (1927), 
96 Jj, J. K. B. 347. Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

2830. Add, Annotation : — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

2834. Add, Annotations : — Refd. R. v, Adams, Ex p. 
Pope, [1923] 1 K, B. 415 ; Palmer v. Crone, 
[1927] 1 K. B. 804. 

2846. Add, Annotation: — Consd. Andrews 
Carlton (1928), 93 J. P. 65. 

2862. Add, Annotations : — Apld. R. v. North 
Worcestershire Assessment Committee, Ex p, 
Hadley, [1929] 2 K. B. 397. Refd. Frome 
United Breweries Co. v, Bath JJ., [1926] A. C. 
586. 

2869. Add, Annotations: — Consd. Frome United 
Breweries Co. v, Bath JJ., [1926] A. C. 586. 
Refd. Maclean v. Workers’ Union, [1929] 
1 Ch. 602. 

2923. Add. Annotation : — Refd. Kenney v, Kenney 
(1925), 133 L. T. 400. 

2931. Add para. : — 

A certiorari will not lie to the sessions to 
remove a conviction for a misdemeanour 
before judgment, for the fine being uncertain, 
the ct. cannot tell how to assess it. Other- 
wise where the punishment is certain. 

2941. Add, Citation : — 7 Dowl. 616. 

2955. Add, Annotation: — Distd. R. v. Central 
Criminal (3ourt JJ., Ex p, L. C. C., [1925] 2 
K. B. 43. 


3058. Add, Annotation : — Refd. R. v. Minister of 
Health, Ex p. YafEe, [1930] 2 K. B. 98. 

8069. Add, Annotation : — Refd. R. v, Adams, Ex p. 
Pope (1923), 128 L. T. 597. 

3075. Add. Annotation : — Refd. R. v. Minister of 
Health, Ex p. Yafie, [1930] 2 K. B. 98. 
3099a. Before Jury sworn.] — Procedendo denied 
though certiorari not delivered till after notice 
of inquiry. 

The x^ractice has been to allow a habeas 
corpus at any time before the jury is sworn 
(Lord Mansfikld, C. J.). — Cox v. Hart (1769), 
2 Burr. 758 ; 97 E. K. 550. 

Annotaiion : — Consd. Godley v. Marsdon (1830), 6 Bing. 
433. 

3131a. Who may apply — Not plaintiff,] — Sowton 
v. Cutler & Clerke (1675), 2 Rep. Ch. 108 ; 
21 E. R. 630. 

I Annotaiion : — Apld. Gluati Patents & Engineering Works v, 
Maggs, [1923] 1 Oh. 515. 

3131b. S, P, Giusti Patents & Engineering 
Works, Ltd. v. Maggs, [1923] 1 Ch. 616 ; 
92 L. J. Ch. 345 ; 129 L. T. 438 ; 40 R. P. C. 
199. 

' 3142a. Reference to statutory & other orders & to 
private & local Acts — Duty to supply copies 

for use of court.] — Practice Note, [1926] 
W. N. 308. 

I 3144. Add. Citalion 5 Dowl. 416. 

3168a. Removal of cause applied for by 

plaintiff.] — Sowton v. Cutler & Clerke 
(1675), 2 Rep. Oh. 108 ; 21 E. B. 630. 
Annotation : — Apld. Qlnstl X^atents & Engineering Works v. 
Maggs, [1923] 1 Ch. 515. 

3168b. No appearance by defendant in 

proceedings In superior court.] — Giusti 
Patents & Engineering Works, Utd. v, 
Maggs, [1923] 1 Ch. 515 ; 92 L. J. Ch. 346 ; 
129 L. T. 438 ; 40 R. P. C. 199. 

3185a. .] — Gunn v. Mackhenry 

(1760), 1 Wils. 277 ; 96 E. R. 617. 


where it appears to the ot. that aocnsed 
did not really understand what offouco 
ho was charged with. In snob a case, 
accused cannot be taken to have pleaded 
guilty & the magistrate had no Juris- 
diction to convict. — R. v. Mlakeb, 
[19231 3 W. W. R. 988 ; 40 Can. 

Crim. Cos. 287.-~-CAN. 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. (b) i. 

2801 i. Oeneral rule,] — Want of 
Jurisdiction in a magistrate & irregu- 
larities in procedure which touch the 
substantial rights of appct. constitute 
those exceptional oiroumatanoes which 
Justify relief by way of certUmirU even 
though appct. has a right of appeal. — 
Okrey V. SPA.NOLKR, (1925] 1 1). L. R. 
859 ; [1926] 1 W. W. R. 518 ; 19 Sosk, 
L. R. 256.~~-CAN. 

2801 a, .J—R. V. Ryan. [19261 

1 D. L. R. 877 ; 43 Con. Grim. Gas. 
223 ; 62 N. B. R. 104.— CAN. 

PART IX. SECT. 6, SUB-SECT. 2.— 
B. (b) Ui. 

2826 1. Oeneral ride ,] — Where the 
Jurisdiction of an inferior ct. depends 
upon a fact collateral to the actual 
matter which that ot. has to try, it 
cannot by a wrong decision with regard 
to that fact give Itself Jurisdiction 
which It would not otherwise possess. 
The lower ot. must decide as to the 
collateral fact in the first instance, but 
the superior ot. may upon certiorari 
Inquire into the oorrectness of that 
deolslon.-r-R. (Greenaway) v. Armaoh 
JJ.. [1924] a L R. 56.— m. 


2826 li. .) — The prosecutors 

were convicted at the N. petty sessions 
before the justices of D. for harbouring 
certain cattle unlawfully imported 
from the Irish Free State, with intent 
to defraud. It was admitted that no 
evidence had been given before the 
Justloes proving that the cattle had 
been unlawfully imported but reliance 
was placed by the Justices on the 
description of the cattle, & the con- 
tradictory statements of the prose- 
cutors. On behalf of the prosecutors 
it was submitted tliat they were en- 
titled to a direction, as no evidence had 
been given that the cattle had been 
Imported. The Justices refused this 
application & convicted the prose- 
cutors. The prosecutors obtained a 
conditional order for the issue of a writ 
of certiorari to remove Into the K. B. D. 
for the purpose of being quasi >ed the 
orders made by the Justices : — Held : 
in making the conditional order 
absolute, the Justices had no power to 
make an order convicting the prose- 
cutors of harbouring cattle, unless it 
was proved that the cattle had been 
unlawfully imported. & that it was the 
duty of the Justices before entering on 
Jurisdiction to inquire if the necessary 
conditions existed to ^ve them that 
Jurisdiction, & their decision & the 
evidence on which it was based, could 
be reviewed. They could not by a 
wrong decision upon a fact collateral 
to the actual matter which they had 
to try give themselves Jurisdiction i 
which they would not otherwiso 
possess. — R. (Peter Magee & Ber- 
nard Magee) v, Down Justices, 
[1935] N. I. 51.—IR. ‘ 
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PART IX. SECT. 6, SUB-SECT. 2.— 
B. (d), 

2870 i. General rule,] — Where a 
conviction was bad on its face : — Held : 
a writ of certiorari should issue & the 
conviction be quashed. — R. (Bubtaoe) 
V. Tipperary County District 
Jubttce, [1924] 2 I. R. 69.— IR. 

2888 1. Convictions — Formal defeat 
inA — It is the duty of the ot. on 
certiorari to see that oonvlotlons are 
perfectly regular in form. — R. v. Hino 
Hop. [1926] 1 W. W. R. 799 : 45 Can. 
Grim. Cas. 239 ; .37 B. 0. R. 158,— 
CAN. 

2888 ii. Unauthorised 

sentence.] — Chin Kow v. Moquin 
(1927), Q. R. 44 K. B. 1.— CAN. 


PART IX. SECT. 6, SUB-SECT. 2. 

B. (e). 

st. Perjury A conviction can bo 
attacked on certiorari on tho grou-uu 
){ perjury or other fraud.-- K. v. 
SapRIUv, (1924J 1 1>. 

Jan. Grim. Cas. 222 : ^A‘a5* 

177; [1923] 2 VV. W. R. 1126. — CAN. 

>ART IX. SECT. 7, SUB-SECT. 2.— 
C. (a). 

3042 i. Piyht not taken auHiy — Unless 
roressly ]— Where a statutt' 

ukoH awav tho right of cerhorart, 

; (Joes not disentitle the Crown to 
'rtiorari^ where the Crown is not 
amed & there are no words nooossivrily 
nplyiiig a reference to the Crown. — 
L. ON Sing, [19241 2 W. W. R. 268. 
-CAN, 



Cases 8186b— 8596. Enqlish Am> Empire Digest Supplement, 


3185b. .] — On the removal of a 

cause from an inferior to a superior ct., if 
pltf. declares de novo^ he is not bound to 
declare in the same form of action as that in 
the inferior ct. — B owerbank v. Walker 
( 1787), 2 Chit. 517. 

3201a. Security for costs — Failure to give — Action 
removed from Mayor’s Court.] — A cause was 
removed by certiorari from the Ct. of the Lord 
Mayor of London. Deft, paid a sum of 
money into ct., in lieu of bail, & shortly 
afterwards obtained a rule for security for 
costs on the ground that pltf. resided out of 
England. The security for costs was never 
given, & a period of nearly two years elapsed 
without any proceeding in the cause. The 
ct., under these circumstances, made absolute 
a rule calling on pltf. to give security for 
costs within a fortnight ; otherwise deft, to 
be at liberty to take the money paid in, in 
lieu of bail, out of ct. — T assib v. KBffNBDY 
(1818), 5 Dow. & L. 587 ; 17 L. J. Q. B. 
215 ; 11 L. T. O. S. 156. 

3209a. Reference to statutory other orders <& to 
private & local Acts — Duty to supply copies 
for use of court.] — Practice Note, [1926] 
W. N. 308. 

3350. Add, Annotation : — ^Generally, Refd. Maclean 
V. Workers’ Union, [1929] 1 Oh. 602. 

3352a. S. P. Re Kaye (1822), 1 Dow. & Ry. K. B. 
436 ; 1 Dow. & Ry. M. O. 114. 

3420. Add. Annotation : — Refd. Ras Bohari Lai 
V. King-Emperor (1933), 77 Sol. Jo. 571. 

3427. Add, Citations : — sub nom. R. v. Oartworth 


(Inhabitants) (1843), 5 Q. B. 201 ; 1 Dow. 

6 L. 837 ; 13 L. J. (M. 0.) 26 ; 8 J. P. 6 ; 

7 Jut. 1129. 

34S3a. Cross-examination of deponent — When 

ordered — Only in very special circumstances.] 
— R. V, Kent JJ.. Rx p. Smith, [1928] W. N. 
137. 

3447. Add, Citation Ad. & El. 413. 

3456a. Reference to statutory Sc other orders Sc to 
private Sc local Acts — Duty to supply copies 

for use of court.] — Practice Note, [1926] 
W. N. 308. 

3550. Add. Citation : — 6 Dow. & L. 303. 

3560. Add. Citation 2 L. M. & P. 130. 

3581. After this case add “ See, now. Judicature 
(Consolidation) Act, 1925 (c, 49), s. 25.’* 
3581a. Writ of certiorari quashed — Issue of writ 
of supersedeas & procedendo.]— When a rule 
nisi for a writ of certiorate has been made 
absolute by the King’s Bench Div. &> an 
appeal to the Ct. of Aj^peal frbm the order 
absolute has been allowed ; Qu. : whether 
it was necessary to sue out writs of supersedeas 
&> procedendo to avoid the writ. — Great 
Western Ry. Co. v. West Midland Traffic 
Area Licensing Authority, [1936] A. O. 128; 
105 L. j. K. B. 37 ; 52 T. L. R. 44 ; 79 
8ol. Jo. 941 ; 24 Ry. & Can. Tr. Oas. 1 ; 
sub nom. R. v. West Midland Traffic 
Area Licensing Authority, Rx p. Great 
Western Ky. Co., 154 L. T. 30, 11. }j, 
3596. Add. Annotation : — Refd. R. v. L. C.'C., Ex p. 
Swan & Edgar (1927) (1929), 141 L. T. 590. 


PART IX. SECT. 9, SUB-SECT. 2. — 1. 

8287 1. No appexil lies — Criminal 
matter.] — Tbo Ct. of Appeal in Britiwii 
Columbia has no juriHdictiou to hear 
an appeal from the refusal of a judge 
to grant a writ of certiorari In aid In 
criminal matters. — H. v. MoAdam, 
[ 1 925 ] 4 D. L. R. 3.3 ; 1 1 925 ] 3 W. W. II. 
257 ; 44 Can. Crim. Cas. 155 ; 35 

B. C. R. 1G8.— CAN. 

PART IX. SECT. 9, SUB-SECT. 2.— 

J. (a). 

b1. Crown Costs Act, 11. S. B. O., 1924 
■ — British Columbia Lower Mainland 
Products Board — Whether officer, ser- 
vant or agent of Crown.] — The B.C'!. 
Lower Mainland Prodiiets Board, 
which was a local board set up under 
a irulk-marketiiij? scheme under 
Natural Products Marketing (British 
Columbia) Act, 1 934, is not an “ olllcer, 
servant, or agent of be acting for the 
Crown,” witldn sect. 2 of Crown Costs 
Act, R. S. B. O., 1924.— R. (MacQin- 
Nis) V . Hasskll, [1937 j 1 W. W. R, 
726,-~CAN. 

PART IX. SECT. 9 SUB-SECT, 8.— 
A. (a). 

3388 1. Who may apply — “ Person 
aggrieved.**] — A lioenslug Inspector 
lodged notice of, intention to object 
to an application for the grant of a 
licensed victualler’s licence, &, on the 
hearing of the application, stated that 
the objection was lodged as a mere 
formal objection, & that he did not 
desire to give or offer evidence or to 
address the ct., &, after the licence 
had been granted by the ct., treated the 
licence as being valid in subsequent 
proceedings before the licensing ct. 
He subsequently moved for a writ of 
certiorari to quash the grant of the 
licence : — IXeld : he was a person 


aggrieved, & competent to make the 
application. — R. v. DAT.nr Licensing 
AtrrHORiTY, Ex p. Kelly, 11928] 
St. R. gd. 151.— A US. 

PART IX. SECT. 9. SUB-SECT. 8.— 
A. (b). 

g J, Application more than thirly 

days after conviction — Intoxicating 
Liquor Act, 1927.] — Ex p. Crowley, 
Ex p. Kenneth Staples Drug Co. 

B.), 11928] 4 D. L. R. 561 ; 50 
an. Grim. Oas. 378. — CAN. 

g ii. .) — R. V. Begin, 

Ex p. Caron (N. B.) (1928), 50 Con. 
Orim. Cos. 69.— CAN. 

h i. Alberta — No jurisdiction.] — 

Re Brown & Machine Motors, Ltd., 
[193J ] 2 W. W. R. 114.— CAN. 

PART IX. SECT. 9, SUB-SECT. 3.— 
A. (0). 

3373 ii. May be amended.] — 

Leave may bo given to amend a notice 
of motion to quo^h a conviction by 
including additional particulars in- 
tended to be relied upon. — R. (Leslie) 
V. Marcovich. [1923] 2 W. W. R, 976. 
—CAN. 

PART IX. SECT. 9, SUB-SECT. 3.— 
A. (d) ii. 

3410 i. Absence or excess of juris- 
diction — May he shoum by affidavit .] — 
While on certiorari the depositions 
before the magistrate cannot be con- 
sidered by the ct. in determining 
whether his jurisdiction was estab- 
lished, yet appot. who seeks to quash 
a conviction, on the ground of want of 
or excess of jurisdiction, may incor- 
P3rate in proper material, & thus 
present to the ct.. any facts, whether 
wltliln or outside the depositions, 
which would affect the jurlsdlotlon of 


the magistrate. — R. v. Rozonowset, 
[19201 1 D. L. R. 732 ; 11926] 1 

W. W. R. 241 ; 45 Can. Crim. (^as. 
193 ; 36 B. C. R. 327.— CAN. 

PART IX. SECT. 9, SUB-SECT. 3.— 
A. (•). 

8w. Affidavits tending to establish 

?uilt of accused — Not admissible .) — 
t. V, Mlakku, [1923] 3 W. W. R. 988. 

—CAN. 

PART IX. SECT. 9, SUB-SECT. 3.— K. 

3656 i. General rule — Whether court 
will examine evidence — Nummary con- 
viction.] — In the case of a summary 
conviction for an indiotixble offence 
the ct. on certiorari is not precluded 
from examining the evidence to ascer- 
tain if there was any legal evidence 
upon which accused could be or ought 
to have boon convioted.^ — R. v. Oakp^s, 
[1923] 3 W. W. R. 1220 ; 39 Can. Crim- 
Oos. 329.— CAN. 

3656 ii. .]— R. V. 

Jackson, [1924] 1 W. W. R. 847; 
41 Can. Crim. Cas. 416. — CAN. 

3656 iii. .]— R. V* 

Brandelina, [1927] 1. W. W. R. 832 ; 
47 Can. Crim. Oas. 166 ; 38 B. O. K- 
87.— CAN. 

PART IX. SECT. 9. SUB-SECT. 3.— M. 

sy. Whether appeal lies — Criminal 
proceedings.] — No appeal lies to the Ct. 
of Appeal from an order made by a 
judge of the King’s Bench on an appli- 
cation for certiorari, with respect to a 
conviction under the Criminal Code. — 
Re Nagy, Nagy v. Gall (Bask.), [1926] 
3 W. VV. R. 759 ; 46 Can. Crim. Oas. 
333.— CAN. 

PART IX. SECT. 9, SUB-SECT. 3.— N. 

d i. .]*—i?e Higginbotham* 

[19,32] 4 M. P. R. 140.— CAN. 


42 



Vol. XVI. — Crown Practice. Cases 3687 — 8782ft. 


Part X. — The Attorney-General 


3637. Add. Annotations : — FoUd. A.-G. v. West- 
minster City Council, [1924] 2 Oh. 416. Consd. 
A.-G. V* Sharp (1930), 99 L. J. Ch. 441. Refd. 
A,-G. V, Denby, [1925] Oh. 596. 

3637a. .] — Where the A.-G. has exercised his 

discretion by issuing his fiat for the prosecu- 
tion of an action against a public body to 
restrain an unauthorised exercise of its 
powers, the ct. will not consider whether the 
action is one proper to be brought in the 
circumstances. — A.-G. v. Westminster City 
COUNCII., [1924] 2 Ch. 416 ; 93 L. J. Ch. 673 ; 
131 L. T. 802 ; 88 J. P. 145 ; 40 T. L. K. 
711 ; 68 Sol. Jo. 736 ; 22 L. G. R, 506, C. A. 

3651. Add. Annotations: — As to (1 ) Consd. A.-G. v. 
Sharp (1930), 99 L. J, Ch. 441. Refd. A.-O. 
i;. Denby, [1925] Ch. 596. 

3678a. — .] — In cases of ultra vires, delay 

is not a ground for refusing relief in a suit by 
the A.-G. — A.-G. v. South Staffordshire 
Waterworks Co. (1909), 25 T. L. R. 408. 

3682. Add. Annotations : — Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. Musical Per- 
formers* Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 

T. L. R. 485. 

3684. Add. Annotations : — Refd. A.-G. v. West- 
minster City Council, [1924] 2 Ch. 416 ; 
A.-G. V. Leeds Oorpn., [1920] 2 Ch, 291. 

3686. Add. Annotation : — Refd. A.-G. v. County 
of London Electric Supply Co., [1926] Ch. 542. 

3688. Add, Annotations : — Consd. A.-G. v. Sharp 


(1930), 99 L. J. Ch. 441. Refd, A.-G. 
Denby, [1925] Ch. 696. 

8705. After this case add : — 

Forfeiture of funds of alien — Construction 
of Treaty of Peace Order,] — See Aliens, No, 
40c, ante. 

3708. Add. Annotation : — Retd. R. v. Oopestake, 
JEx p. Wilkinson, [1927] 1 K. B. 468. 

3716. Add. Aymotalion : — Refd. Salisbury & Ford- 
ingbridge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., [1927] 2 K. B. 
566. 

3718. Add. Annotation: — Refd. Bardie &; Lane v, 
CMltern (1927), 90 L. J. K. B. 773. 

3719. Add. Annotation: — ^Apld. Hurley tj. Stepney 
B. C. (1923), 67 Sol. Jo. 767. 

Add. Annotations : — Consd. Salisbury & 
Fordingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 2 
K. B. 666 ; A.-G. v. Sharp (1930), 99 L. J. Ch. 
441, C. A. 

3722a. Proceedings to restrain borough council 
from reducing wages ol employees.]— In an 
action by three members of a borough 
council for a declaration that a resolution of 
the council reducing the wages of the counciTs 
emplo 5 '^ees was ultra vires & invalid, on the 
ground that the resolution was not passed 
by a two-thirds majority in accordance with 
the council’s bye-laws : — Held : the A.-G. 
must be a party to the action. — Hurley v. 
Stepney Borough Council (1923), 67 Sol. 
Jo. 767. 


PART X. SECT. 3, SUB-SECT. 1. 

3674 iii. The defences 

of laches & estoppel cannot avail 
against the A.-G. alleging that a corpn. 
1 b acting ultra vires. — A.-G. v, Geelino 
Harbor Trust Comrs., [1933] V. L. II. 
214.— AUS. 

sz. Cannot sue in official name on 
behalf of himself personally.) — A.-G. 
FOR Ontario v. Bussell (1921 >, 64 
D. L. II. 59 ; 49 O. L. K. 103.-— CAN. 

sa. Right to issue summons under 
Customs Acts — No prosecution instituted 
by Minister, Department of State, or 
authorised person.\ — A district justice 
raised a preliminary objection to the 
hearing of a summons charging an 
offence imdor Customs Acts, ^z. that 
the complainant was the A.-G., the 
district justice being of opinion that 
under Customs & Inland Bevenne Act, 
1879, s. 11. an officer of the customs & 
excise must be the ooinplainant : — 
Held : the objection was unsustain- 
able as Criminal Justice Administra- 
tion Act, 1924, 8. 9 (2), authorised the 
A.-G. to prosecute in any ct of summary 
jurisdiction in all cases in which a 
prosecution is not Instituted by a 
Minister, Dopt. of State, or auihoriaoti 
person. — A.-G. v. Healy, [1928] 1. II. 
460.— IR. 

sd. Right to repre^sent State — Action to 
restrain ultra vires Commfumwcalth Act.] 
The Commonwealth Govt, ostabliehed 
a clothing factory in Melbourne for the 
purpose of makmg naval & military 
uniforms for the defence forces & 
uniforms for postal CTnployeos, In 
time of x)eace, the opomtlons of the 
factory included the supply of uniforms 
foi‘ ot,her deparltucnis of the Common- 
wealth & also for State offioerB & for 
employees in various public ntilltios & 
institutions in the State & for some 
private persons. The Govemor-Genoral 
deemed such peace time operations of 


the factory necessary for the oflacieut 
defence of the Commonwealth inas- 
much as the maliitonance intact of the 
trained complement of the factory 
would assist it in mooting war time 
demands. In an action by the 
A.-Q. for Victoria, ex relatione, for a 
declaration that such operation of the 
factory was ultra vires the Common- 
wealth, & for an injunction ; — Held : 
the A.-G. of a Slate has a sufficient title 
to invoke a provision of the Constitu- 
tion for the purpose of challenging the 
validity of Commonwealth legislation 
which extends to, & operates within, 
the State whose interests he represents, 
& that the action was properly brought 
in the name of the State A.-G. — A.-G. 
FOR Victoria v. Commonwealth 
(1935), 52 C. L. B. 3.33 ; 9 A. L. J. 76 ; 
41 Argus L. B. 246. — ^AUS. 


PART X. SECT. 3, SUB-SECT. 2. 


3681 i. General rule.]— The A.-G. is 
exclusively the legal representative of 
the public & the rights of the public, 
whether for the purpose of brining an 
a<;Uon to assert those rights, or of 
defending an action, in which the 
rights of the public are assailed. — 
Moore v. A.-G., [1930] I. B. 471.— 
IR. 


3683 ii. .] — SemhU : a bill 

to remove a fixed bridge across a navig- 
able river as impeding navigation, & 
to erect instead a drawbridge, as 
provided for by statute, should be by 
the A.-G., where the statute was 
jiassed for the general benefit of the 
T)ublio. — Cull v. Granp Trunk By. 
Co. (1864), 10 Gr, 491 .— CAN, 


3683 iii. .1— The Crown, as 

arens pairice, represents the Interests 
C His Majesty’s subjects, & Jhe ^’G. 
)r a province, acting as the oracor 
C the Crown, is empowered to go before 
le cts. to prevent the violation or the 
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rights of the public of that province, 
even if the peiTpotrator of the deeds 
complained of be a creature of the 
federal authority. In other words, 
the A.-G. of a province has not only 
the right, but the duty, to suppress the 
civil offences committed vdthln the 
limits of the province. — People’s 
Holding Co., Ltd. v. A.-G. of Quebec, 
[1931] S. C. R. 452 ; 4 D. L. R. 317.— 
CAN. 

PART X. SECT. 4. 

6b. Questions raised as to jurisdiction 
of Provincial Court— Or right of 
Provincial Attorney ’General to intervene 
— Notice to Attorney ’GemeraX before 
appeal heard .] — Valois v. Bouoher- 
viLiJE, [1928] 1 D. L. B. 343.— CAN. 


PART X. SECT. 6, 

3723 i. Effect of fiat — On amour t 
■cc(wcrabZ«.]— An award for a sum In 
jxcess of that named in the A.-G.’s 
iat : — Held : void, even though A.-G.’s 
jonsent was afterwards ohunnod.-' 
^EACH V . Hydro-Electric I’oweh 
Commission of Ontario, |]925J -i 
[). L. U. 513; affo .. D- L. Ji. 

195 ; 50 0. L. H. 35.— CAN- 

g Po maintain set-off or 

ou7iierclaim,] — Hekl : to ^ 

;oiiuterelaim or set-off the ct. must as 
i condition precodoijt be voHtod wit . 
he jurlsflictiori of hearing both ttui 
,oUou Sc the counterclaim or «et-off, A 
uat this ct. has no jurisdiction to hear 
tie counterclaim until a fiat has been 
iven to liear the same.— K. v. C08- 
rave Export Brfavinq Co., Ltd., R. 

JOHN Labatt. ltd., [1928] Exch. 

. B. 103.— CAN. 

_ , action by ratepayei^ 
fpresentative. action] — LoaaiE v. 

[I ATHAM Municipality (N. B.)H19281 
D. L. B. 683.— CAN. 

8 iii. 


To proseouMon for falsify- 



Cases 373a— 3736. English and Empire Digest Supplement, 


S788. Add» Annotations: — Retd. iSe Letters Patent Patent No, 189,207, Re Oarbonit Akt., [1924] 

No, 139,207, Be Oarbonit Akt., [1924] 2 Ch, 2 Oh. 63. 

63 ; B. V. Oopestake, Ex p. Wilkinson (1926), 3786 . After this case add : 

96 L. J. K. B. 65. I LeglUmacy Act, 1926 (o. 60).}— Nee 

8786. Add, Annotation : — As fo (1) Ref d. Be Letters Bastakdy, No. 130g, arite. 


ina pedigree — Whether ajftplicable to 
pedigrees of animals A — The ofConces 
contemplated by Criminal Code, s. 597, 
which require the consent of the 
A,*G. before certain prosecutions are 
commenced, are those created by s. 419 
thereof, & the pedigree referred to 
therein Is one wMoh is of importance 
in determining the title to property. 
Such consent is not necessary to a 
prosecution under Live Stock Pedigree 
Act, R. S. C. 1927, o, 121, s. 17, with 


respect to a false or fraudulent state- 
ment of the pedigree of an animal. — 
R. V , Davenport (Alta.), (1928) 2 
D. L. R. 852 ; [1928] 1 W. W. R. 876 ; 
50 Can. Crim. Oas. 40.--CAN. 


PART X. SECT. 6. 

b i. Attorney -Oeneral repre- 

sented by salaried officer A — Where costs 
are awarded the A.-G. In litigation in 
which he was represented by a barrister 


who is a salaried ofiScer of the A.-O/s 
department & who has no agreement 
with the A.-G. that he is to have costs 
in addition to his salary, &; there is no 
statute which enables him to recover 
on his own account, the costs which 
the A.-G. is entitled to tax are limited 
to disbursements. — Brandon Cirr v, 
Manitoba Munioipad C!omr. & A.-G. 
FOB Manitoba (No. 2), (1932 J 1 
W. W. R, 41 ; 1 D. L. R. 478 ; 40 
Man. L. R. 100.— CAN. 
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Voh xm Cases 48-6Mft. 


CUSTOM AND USAGES. 


Part l.“ 

4S. Add,, Annotation : — Refd. The Harkaway, 
[1928] P. 199. 

65. Add, Annotation : — Refd. Busby v, Avgherino, 
[1927] 2 Oh. 33. 

74. Add, Annotations : — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 376. Refd. 
Glamorgan County Council v, Glasbrook, 
[1924] 1 K. B. 879. 

76, Add, Annotation : — Refd. Busby v, Avgherino* 
[1928] A. C. 290. 


Custom. 

77. Add, Annotation : — Consd. Busby v. Avg* 
herino, [1928] A. C. 290. 

164. Add. Annotation : — Refd. Moser v. Ambleside 
U. D. C. (1925), 89 J. P. 118. 

166. Add, Annotation : — Refd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 

2 K. B. 101. 

244. Add. Annotation: — Refd. lie Simeon, [1937] 

3 All E. R. 149. 

245. Add. Annotation : — Refd. NichoUs v. Ely 
Beet Sugar Factory, Ltd., 11936] Ch. 343. 


Part II. — Usages Generally. 


808. Add. Annotation : — Refd. Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

804. Add. Annotations : — Refd. Layton v. General 
Steam Navigation Co. (1923), 130 L. T, 062 ; 
Lake v, Simmons (1926), 95 L. J. K. B. 586. 

338. Add. Annotation : — Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1936] A. C. 63. 

359. Add. Annotation : — As to (7) Apprvd. Sagar 
V. Ridehalgh & Son, Ltd., [1931] 1 Ch, 310. 
396. Add. Annotation : — Refd. A.-G. v, Goddard 
(1929), 98 L, J. K. B. 743. 

434. Add. Annotation : — Refd. Schiller v. Petersen 
(1924), 130 L. T. 810. 

462. Add. Annotation : — Refd. Elder, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A. C. 622. 

492a. Add. Annotation : — Consd. Smith, Hogg v. 
Bamberger, [1929] 1 K. B. 150. 

Add, Annotation : — Refd. Scriven if. Schmoll 
Fils Insce. (1924), 40 T. L. R. 077. 

501. Add, Annotation : — Refd. Rederi Akt. Aeolus 
V. Hillas (1925), 134 L. T, 184. 

510. Add. Annotation : — ^Refd. United States Ship- 
ping Board v. Strick, [1926] A. C. 545. 


537. Add, Anyiotations : — Consd. Smith, Hogg v. 
Bamberger, [1929] 1 K. B. 150. Refd. Rederi 
Akt. Aeolus V. Hillas (1925), 134 L. T. 184. 

543. Add, Citation : — ajfg, S. C. svh nom. The 
Turid, [1921] P. 146, C. A. 

Add. Annotations : — Folld. Hillas v. Rederi 
Akt. Aeolus (1926), 43 T. L. R. 67. Consd. 
Dampsselskab Svendborg v. L. M. & S. Ry. 
Co. (1929), 141 L.T.521 ; Smith, Hogg & Co. 
V. Bamberger & Sons, [1929] 1 K. B. 160. 
Refd. The Rensf jell, The Ornesf jell. The Upp- 
land, The Fritioff, The Svein Jarl (1924), 
131 L. T. 764 ; Akt. Dampskibs Steinstad 
V. Pearson (1927), 137 L. T. 633 ; Balgliesh 
Steam Shipping Co. v. Williamson & Son, Ltd. 
(1935), 79 Sol. Jo. 463. 

544. Add, Annotation : — Refd. Smith, Hogg v, 
Bamberger (1928), 97 L. J. K. B. 458. 

544a. .] — Pltfs., shipowners, chartered a 

steamer to defts. to carry a cargo of timber 
from the Baltic to Hull. The charter- 
party contained a clause as follows ; “ Cargo 
t/o be loaded & discharged with customary 
steamship dispatch according to the custom 
of the respective ports. The cargo to be 
brought to tfc taken from alongside the 
steamer at charterer’s risk expense as 


PART I. SECT, 6, SUB-SECT. l.—A, 

60 iv. Not essential to validity of 
cuiiom .) — The English common law 
rule of immemorial user is not required 
to establish a custom iu India. It is 
sufflclent Jf the ct. Is satisfied of its 
reasonableness, certainty, & existence 
for a sufficiently long time to have 
become the customary law of the par- 
ticular locality, the user being neither 
r^rmlsslve nor fraudulent. — P r a.n v ath 
Kundu V. EmpKROB (1929), I. L. R. 57 
Calc. 62G.— IND. 

67 i. Time of legal memory ,] — The 
legal recognition of a custom In British 
India depends upon its antiquity, cer- 
tainty & unlfornuty. As to antiquity 
or the period of legal memory,*" a 
British ct. need not extend its Inquiries 
beyond its own establishment. More- 
over a series of legal dedsions confirm- 
ing a custom is cogent evidence that 
Such custom has the force of law. — 
Chan Ptv v. Saw Sin (1928), I. L. R. 
6 Baa. 623.— IND. 


PART I. SECT. 9, SUB-SECT. 1. 

p I* Riwaf’i-cm, — UnmipporUd 

hy instances,] — A riwaj-i'am la admis- 
sible In evidence to prove the facts 
entered thereon, subject to rebuttal, 
& that the statements therein may be 
accepted, even if unsupported by 
instances. Manuals of customary law, 
in accordance with ritoaj-i-am, issued 
by authority for each district, stand on 
much the same footing as the riwaj* 
i-am Itself os evidence of custom. — 
Varshno Ditti V , Ramushri (1928), 
L. R. 65 Ind. App. 407.-~IND. 

sb. Question of fetet.] — The question 
of the existence of a custom is sub- 
stantially; a question of fact.— R am 
Saran Pas v, Peauey Lal (I9.J0), 
I. h. R. 53 All. 308.— IND. 

PART II. SECT. 8, SUB-SECT. l.—A. 

308 vii. —.1 — The question 
whether a trade custom 
Is one of fact. & clear & oonvlnclng 

1 


testimony Is required to prove Its 
existence ; it must be shown that 
the custom or usage relied on Is certain 
Sc reasonable, Sc so universally 
recognised that evory^ono engagetl in 
the trade knows, or should know, of ft. 
— Ykates V. Barrktt (Sask.), fl927J 
3 P. L. R. 812; [1927] 3 W. W. R. 
28G.— CAN. 

PART II. SECT- 3, SUB-SECT. 2. 

340 iv, .1 — y KATES V. Babbett, 

No. 303 vli, ante, — CAN. 

part II. SECT. 3, SUB-SECT. 3. 

350 ii. .] — Yeates V. Babbett, 

No. 303 vii, ante, — CAN. 


PART II. SECT. 6, SUB-SECT. 2 — 
B. (a). 

472 ii. .1 — Hotjaes, WlpBON Sc 

Co,, Ltd. V. Bata Kbisto Pb (1927). 
1. L. R. 54 (3alc. 549.— IND. 
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customary.*’ The steamer discharged the 
cargo at Hull in due course, but disputes 
arose between pltfs. & defts. as to the division 
of the cost of discharging the cargo. Pltfs. 
brought an action to recover a sum which they 
had paid in effecting the discharge which they 
said should have been paid by defts. Defts. 
refused to pay on the ground that by the 
custom of the port of Hull the expense in 
question should be borne by the shipowners; 
— Held : the custom relied on by defts. 
was inconsistent with the language of the 
charterparty <fe was not admissible in order 
to decide upon whom the expense in question 
should rest. — Rkdkki Art. Aoolus v. Hillas 
& Oo., Ltd. (1920), 96 L. J. K. B. 186; 136 
L, T. 385 ; mb nom. IItllas (W. N.) & Oo., 


Ltd. V- Rbderi Art. Acolus, 43 T. L. R. 67 ; 
32 Com. Gas. 69 ; 17 Asp. M. L. 0. 193, H. L. 

Annotations .*—001184. Smith, Hoffg & Oo.v. Bamberger & Sons, 
1 K. D. 150. Retd. Dampsselskab Svendborg v. 
London Midland & Scottish Ily. Oo. (1929), 141 L. T. 621 ; 
Dalgllesh Steam Shipping Oo. -y. WllliamBOn & Sou, Ltd. 
(1935), 79 Sol. Jo. 463. 

545. Add* Annotation Refd. Rederi Akt. Aoolus 
V. Hillas (1925), 134 L. T. 184. 

548. Add* Annotation : — Consd. Rederi Akt. Aeolus 
V. Hillas (1925), 42 T. L. R. 09. 

587. Citations : — For “9 App. Gas, 508,” read 
” 8 App. Gas. 608.” 

688. Add, Annotations : — Hefd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458; 
Dampsselskab Svendborg v. lu M. & S. Rv. 
Co. (1929), 141 L. T. 621. 


Part III. — Particular Usages. 


602. Add. Annotation : — Refd, Sagar v. Ridehalgh 
(H.) &; Son, Ltd., [1930] 2 Ch. 117. 

616. Add. Annotation : — Refd. United States Ship- 
ping Board v. Strick, [1926] A. C. 545. 

625. Add, Annotations : — Consd. Michalinos v. 
Drefus (1924), 131 L. T. 177 ; Bunge y 
Burn Co- v, Brightman, [1925] A. G. 799. 
Refd. Brightman v. Bunge y Born, [1924] 
2 K. B. 619 ; Matheos S.S. v. Dreyfus, 
[1925] A. G. 654. 

635a. Lancashire— Weaving trade — Deduction for 
bad work in estimating value of work to be 


paid for.] — ^Pltf. was a weaver in defts.’ em- 
ployment Sl his wages were calculated on the 
amount & kind of cloth woven in each week 
in accordance with a uniform list of prices 
agreed between the employers* & workmen’s 
unions. According to the list of prices, pltf. 
became entitled for the week ending Aug. 1, 
1928, after agreed deductions, to a sum of 
£2 6s. OJd., but defts. only paid him 
£2 4s. OJd., claiming the right to deduct Is. 
in respect of three yards of cloth woven with 
a fault rendering them unmerchantable. 
The evidence showed that it had been tlie 


PART III. SECT. 1, SUB-SECT, 8. 

sa. Contract of gram grower urUh 
wficat pool — Failure io deliver — Fetne- 
dies,] — The refuaal of a member of the 
Manitoba Wheat Pool to deliver his 
grain to the I'ool constitutes a breach 
of his contract with the l^ooL In view 
of the nature of the Pool & tlie terms of 
the contract, the i’ool’s appropriate 
remedy is by way of Injunction & decree 
for speciilo performance. — Manitoba 
Wheat Pool t?. Tkacey, 11931] 1 
W. W. U. 745 ; 2 D. L. K, 805 ; 39 
Man. L. K. SS.'i.— CAN. 

What amounts <o.] — 

In an action against a farmer for 
breach of the Wheat Pool contract, 
under wlilch he agreed to deliver to 
the Pool all the wheat produced or 
occiulred by him during a certain year, 
except such as he might retain for his 
own food, seed, etc., the Pool makes 
out a primA facie case when it shows 
that he had In that year a very large 
quantity of wheat in his possession 
that he delivered only a very small part 
of it to the Pool. — Saskatchewan Co- 
opEBATivB Wheat Producers, Ltd. 
V. LUOIUK, [1931] 2 W. W. K. 51 ; 2 
D. L. R. 981.— CAN. 

BO. Grain broker — Authority to close 
irari^actiona — Margin running out .] — 
Pltf., who had been carrying wheat on 
margin with deft, brokers & had been 
sold out by them had on the occasion 
of his first transaction with them signed 
a piinted buying order which provided 
that : ** It is fm-ther understood & 
agreed that on all marcflnal business 
the right is reserved to close the trans- 
actions when margins are running out 
without further notice,'’ & on aubse- 

a uent oocaeiona during the course of 
le transactions sale &, purchase 
accounts & confirmations of orders, all 
of which contained aald words, were 
sent to him by the brokers ; — Meld : 
the question whether the ousf/omer 


must be taken to Lave assented to this 
condition being a term of his contract 
with tho brokers was ono of fact, &; 
under the circumstances, it should bo 
found that he had so assented. — 
Patterson v, Branson Brown & Co., 
Ltd., I1930J 2 VV. W. R. 236; 4 

D. L. R. 222 ; 43 B. C. R. 26.— CAN. 

sf. Bankruptcy — Priority of 

(yustomers.] — Re Kern Aoencieb, Ltd. 
(No. 4), [19.32] 1 W. W. R. 660.— CAN. 

sk. Action for balance due — 

Speculation in futures.] — Grain brokers 
who know that their client is speculat- 
ing in futures cannot recover the 
balance due when they sell at a loss. — 
Richardson (James) & Sons, Ltd. v. 
Gilbertson (1917), 39 O. L. R. 423. — 
CAN. 

si. - — — Action by client for negli- 
gence.] — Turner v. Alberta Pacific 
Grain Co., Ltd., [1936] 3 W. W. R. 
260.— CAN. 

sp. Action by client for negli- 
gence.] V. Alberta Pacific 

Grain (Jo., Ltd., [1936] 3 W. W. R. 
260.— CAN. 

BQ. Certificate of membership of grain 
exchange — lAen of other rnembers .] — 
A bye-law of a grain exchange pro- 
viding that oertifloates of memberships 
in the exchange shah bo subject to a 
Hen with respect to tho claims of other 
members arising out of contracts made 
on the exchange held valid. — Newton 
V. White, [1930J 2 W. W. R. 1 ; 3 
D. L, R. 930 : 11 O. B. R. 348 ; ojQfd., 
[1931] 1 W. W. R. 836 ; 2 D. L. R. 
733 ; 39 Man. L. R. 455 ; 12 C. B. R. 
332.— CAN. 

— Newton & Co. 

WCH.VIN, [19301 2 W. W. 11. 194 ; 4 
D. L. R. 1028 ; 11 C. B. R. 414 ; on 
appeal, [1931J 1 W. W. R. 65 ; 2 
D. L. R. 337 ; 39 Man. L. P.. 285.- 
CAN. 

Bv. Buying corn on margin — Rules of 

2 


Chicago Board of T'rade — Whether 
landing on buyer. ] — Where a person who 
had previous experience in the buying 
(S: selling of grain on the exchanges gave 
an order to brokers in Regina to buy 
on margin corn for future deliver^" & 
expected that they would buy It 
through their Winnipeg agents who in 
turn would buy It through their 
agents on t he Chicago Board of Trade, 
& this course was in fact followed : — 
Held : he w'as bound by the rules & 
regulations of said exchange governing 
the carrying out of sucli contracts. — 
Re Galloway & Cleary, Gibson v. 
Canada Permanent Trust Co., [1935J 
2 W. W. R. 385.— CAN. 

sy. Canada Qrain Act, 1030 — Bfa- 
hiliiy of surety under dealer's bond ..] — - 
who had on unpaid judgment 
agaiust a lioensod grain dealer for the 
pri (!0 of grain bought from him, sued 
deft. CO. on the bond executed by it. 
Tho conditions of tho bond were {inter 
alia) that the dealer should account & 
pay over to all persons entitled thereto 
tho full purchase pricti of the grain 
bought by it & “ unreservedly comply 
with all the enactments & require- 
ments of the Canada Grain Act, & 
any Order in Council. & any or all 
rules & regulations of the Board of 
Grain Comma, for Canada.” In dealing 
with pltf., the deal being one whi^ 
an unlicensed person Is prohibited 
from making, said licensed dealer 
used Form 8 but with some un- 
authorised alterations : — Held : non- 
com pliance by the dealer with pro- 
visions of the Act or of the regulations 
of the Board, such as that contained 
In sect. 151, could not relievo it or its 
surety, nor could the surety escape 
liability oven if the dealer's contract 
with pltf, was one which any un- 
licensed grain dealer or buyer could 
make. — McLeod v. Canai^ian In- 
demnity Co., 11936] 3 W. VV. K. 
586 ; 6 F. L. J. (Can.) 228.— pAN. 
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ra/ctice of the mill for many yedrs to make 
eductiona for wmi-k not done with reasonable 
oare &; sMll* the deductions not exceeding in 
amount the loss sustained by the employers 
often not being exacted. A similar usage 
existed in the bulk of the mills carrying on 
the Lancashire weaving trade, though some 
of the mill owners were trying to do without 
deductions : — Held : the established practice 
in defts.’ mhl resulted in the incorporation 
in the contract of employment of pltf. as of 
aJU other weavers employed at the mill of a 
term enabling the employers to make a 
deduction, not exceeding the actual or 
estimated loss occasioned, from the specific 
sum payable for each piece of cloth woven, 
if the workman did not exercise reasonable 
care & skill in weaving the cloth. 

A usage in the Lancashire weaving mills 
allowing an employer to make at his discretion 
deductions from wages for bad work, not 
exceeding a certain defined limit, is neither 
unreasonable nor uncertain ; & the fact that 
it at present exists at about 86 per cent, only 
of the mills does not. prevent it from being a 
good legal usage on the ground of want of 
universality {per Cur.). — Sagar v. Kide- 
HAUQU (H.) & Son, Ltd., [1931] 1 Ch. 310 ; 
100 L. J. Oh. 220 ; 144 L. T. 480 ; 95 J. P. 
42 ; 47 T. L. B. 189 ; 29 L. G. B- 421, C. A. 

635b. Gamble In futures — Whether gaming con- 
tract.] — Pltf 8. were cotton merchants who 
{inter alia) transacted business in the cotton 
market on behalf of members of the public 
who wished to gamble in cotton futures. 
Only members of the Liverx>ool Cotton 
Association are permitted to buy sell cotton 
futui’es on the Liverpool market, & by the 
regulations of the assocn. pltfs., who were 
members, when buying on behalf of a cus- 
tomer, were required to enter into a contraxjt 
wdtb a selling member of the assocn,, binding 
themselves on the terms of a printed contract 
which they were obliged to use. Pltfs. 
then filled in another printed form, under 
which in form they sold to the customer at 
the same price at wliich they had bought 
with, in addition, an amount for brokerage. 
A duplicate of this sale note, in the form 
of a bought no to from the customer to pltfs., 
was sent to the customer at the same time 
for signature & return. Deft, requested 
pltfs. to deal in cotton futures on his behalf, 
& pltfs. duly carried out tdie transactions 
set out above. In an action to recover sums 
owing in respect of certain transactions 
deft, contended that as there was a contract 
made by pltfs. directly with deft, of purchase 
<Sc sale as principals & as there was an express 
understanding that there should be no 
question of deliveries on either side, but only 
an eventual payment of differences, the claim 
was one in respect of gaming & wagering 


contracts & was therefore unenforceable at 
law : — Held ; ( 1 ) the true relationship betwceii 
tlie parties was that of principal <& broker, & 
there was no gaming or wagering contract 
between them ; (2) pltfs. were entitled to 
recover the sums claimed. — Woodward v, 
Wolfe, [1936] 3 All E. B. 529; 166 L. T. 
619 ; 63 T. L. R. 87 ; 80 Sol. Jo. 976. 

636. Add. Annotation Reid. Lake v. Simmons 
(1926), 95 L. J. K. B. .586. 

643. Add. Annotation : — ^Refd. Kimber Coal Co. 
V. Stone & Bolfe, [1926] A. C- 414. 

646. Add. Annotations : — Apld. Hart v. Biversdale 
Mill Co. (1927), 96 L. J. K. B. 691. FoUd. 
Sagab V. Bidehalgh & Son, Li'd., [1931] 1 
Ch. 310. 

700. Add. Annotation : — Distd. Mikkelsen v. Arcos 
(1926), 42 T. L. B. 3. 

703a. Usage as to arbitration.] — Pltfs. sold to 
defts. a quantity of paraffin wax under a 
contract providing, “ any dispute arising 
under this contract to be settled by 
arbitrators in London in the usual way.** 
A claim was made by defts. against pltfs., 
& the arbitrators, being unable to agree, 
appointed an umpire by a document headed, 
“the use of this form constitutes a sub- 
mission to the rules of the assocn.,’* i.e. the 
London Oil &> I’allow 3Vades Assocn. The 
mpiro awarded that defts.* claim failed &> 
jat they were to pay the costs of the 
’’bibration. The rules of the assocn. pro- 
ded for an appeal to an appeal committee, 
defts. claimed a right of appeal. Pltfs. 
ereupon brought an action against defts. 

J recover the costs of the arbn,, & the evi- 
i lenoe was that in the trade in paraffin wax 
, ohe usual way of settling a dispute by arbn. 
was to appoint arbitrators who could appoint 
an umpire whose decision would be final : — 
Held : the heading did not apply & the umpire 
was really appointed in pursuance of the 
original agreement as to arbn. & not under 
the rules of the assocn., & pltfs. were entitled 
to recover. — Palmer & Co., Ltd. v. Pilot 
Trading Co., Ltd. (1929), 45 T. L. B. 214. 

710. Add. Annotations Refd. Tournier v. National 
Provincial & Union Bank of England, [1924] 
1 K. B. 461 ; Hirji Mulji v. CTieong Yue S.S. 
Co., [1926] A. 0. 497 ; The Taring, [1931 ]P. 79. 

712. Add. Annotaiion : — Refd. Williams v. Manis- 
saUan Fr^res (1923), 29 Com. Oas. 42. 

729a. Carriage of wool.] — The contract of 

carriage customary in the trade for the 
carriage of wool from import ship in Londoo 
to Bradford via Goole is one by which the 
carrier undertakes to deliver the wool in 
a good condition as he receives it, the act 
of God Sd the King’s enemies excepted. 
France, Fenwick & Co. v. Mannheim 
Insurance Co. (1905), 10 Com. Cas, 242. 


PART III. SECT, t, SUB-SECT. 12. 

sa. AUovMince hy broker to buyer for 
shrinkiwe .] — ^In an action by a snipper 
of AnstraUoD oranges against a com* 
mission broker for an aooonnting : — 
Hdd : the evidence estabiiSbed a trade 
custom or usage that must be taken to 
have been Incorporated Into the con- 
tract between the jpaJrties, pursuant to 
which the broker was entitled to obazge 
back to the shipper any allowanoe 
made by the broker to the wholesalers, 
to Whom the broker sold the oranges, 
for ahadnkwu*^ where the oranges 


>ld were in bad condition Sc the oom- 
lalnt was “ roglst^d ** by the whole- 
a-ier immediately upon delivery or 
rithln two or three days thereafter 
: the exact amount of the claim was 
fterwards reported to the broker for 
djuBtment within a time which was 
aasonable under the circumstances or 
aoh particular trausaotiou. Th® 
antion was not agreed with teat toe 
wholesaler was not obliged under the 
ustom to make his compi^nl until 
ft^ the retailer was heard from. 

LtTMBEB Oo., Ltd. v. 


3 


hbimer Bros. & Wood, Ltd., IU)33J 
3 W. W. K. 300.” CAN. 


PART III. SECT. 1, SUB-SECT. 33. 

sd. Rice 7 ruirkei—Podponancnl of 

illino from day to day.] -lix an ac^oii 
T tlie sale of nee a mJtt wab clamed 
I postpone the milling & delivery 
om day to day under an haW of 
iO Kaugoon rice market /7eW : the 
idcuoe did not establish the aU ged 
age.—STKEL Bros. Sc Co., Ltx>. o. 
)KKR8BTE MOOUIKE (1032), I. I*. B* 
Kan. 373.— IND. 
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DAMAGES. 

Part I. — Definitions, Nature and Classification 


1. Add* Annotations : — Apld. Re Golomb & 9 * 

Porter & Oo/s Arbitration (1931), 144 L, T. 

583. Consd. Withers v. General Theatre 
Corpn., Ltd., [1933] 2 K, B. 636. Reid. 
Marb^ r. George Edwardes (Daly’s Theatre) 
(1927), 43 T. L. Jl. 460 ; Groom v. Crocker, 
[1937] 3 All E. K. 814. 

la. Damages compared with statutory compensa- 
tion.] — Compensation under Cos. Act, 1908 12. 
(c. 69), s. 84, is not, either as to the amount 
recoverable or the mode of measuring it 
something different from or even greater 14. 
than damages. — Clark v. Urquhart, 
Stracey V, Urquhart, [1930] A. C. 28 ; 99 
L. J. P. C. 1 ; 141 L. T. 641, H. L. 

4. Add. Annotation : — Consd. The Arpad, [1934] 16. 
P. 189. 

6. Add. Annotations : — Consd. The Arpad (1934), 

50 T. L. R. 605. Refd. Re Simms, Ex p. 
Trustee, [1934] Oh. 1. 17. 

8. Add. Annotations : — Consd. The Baam (1933), 

49 T. L. R. 654. Refd. Peyrae v. Wilkinson, 19. 
[1924] 2 K. B. 166. 


Add. Annotations : — Consd. Admiralty Oomrs. 
V. S.S. Chekiang, [1926] A. 0. 637 ; Admiralty 
Comrs. V. S.S. Susquehanna, [1926] A. 0. 
655. Refd. The Edison, [1932] P. 52 ; The 
West Wales, [1932] P. 165 ; Owen & Smith 
(Trading as Nuagin Oar Service) v. Reo 
Motors (Britain), Ltd. (1934), 151 L. T. 
274 ; The London Corporation, [1936] P. 70. 
Add. Annotation : — ^Retd. Widnes Foundry 
(1925), Ltd. V. Cellulose Acetate Sdk Co., 
[1931] 2 K. B. 393. 

Add. Annotations : — Refd. Performing Right 
Society v. Mitchell & Booker, [1924] 1 K. B. 
762 ; Falcon v. Famous Players Film Go. 
(1925), 42 T. L. R. 91. 

Add. Annotations : — Consd. Shapiro v. La 
Morta (1923), 130 L. T. 622. Refd. Ormond 
Engineering Co. v. Knopf (1932), 49 R. P. C. 
634. 

Add. Annotation : — Refd. Re Simms, Ex p. 
Trustee, [1934] Oh. 1. 

Add. Annotation : — Consd. Ilford U. D. C. v. 
Beal, [1925] 1 K. B. 671. 


Part II. — Rules and Principles in Awarding Damages. 


20. Add. Annotation : — Refd. NichoUs v. Ely Beet 
Sugar Factory, Ltd., [1930] Ch. 343. 

22. Add. Annotations : — Refd. Lloyds Bank v. I 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609 ; The Arpad (1934), 
60 T. L. R. 505. 

23. Add. Annotation : — Refd. Buckland v. R. 
(1933), 102 L. J. K. B. 404. 

26. Add. Annotations : — Consd. The Chekiang, 
[1926] P. 80 ; The Susquehanna, [1925] P. 
196; A.-G. V. Glen Line, Ltd., & Liverpool 
<fe London War Risks Insce. Asaocn. (1929), 
34 Com. Cas. 309. Refd. The Edison (1932), 
48 T. L. R. 224 ; Rc Simms, Ex p. Tmsteo, 
[1934] Ch. 1 ; The Arpad, [1934] P, 189. 

28. Add. Annotation : — Retd. Liesbosch S.S. 
Owners v. Edison S.S. Owners, [1933] A. C. 
449. 

29. Add. Annotations : — Consd. Banco de Portu- 
gal V. Waterlow & Sons, Ltd. (1932), 48 


T. L. R. 404. Refd. Banco de Portugal v. 
Waterlow & Sons, Ltd. (1931), 47 T. L. R. 
359 ; Townend v. Askern Coal & Iron Co., 
[1934] Oh. 463. 

29a. Property destroyed by Are.] — A 

cottage was almost completely destroyed by 
fire caused by a spark emitted from a steam- 
roller which was found to constitute a 
nuisance. In assessing the damages recover- 
able by the owner of the cottage : — Held : 
the measure of damage was not the fair cost 
of rebuilding the cottage & making it as 
good & habitable as before the fire, but the 
difference between the money value of the 
owner’s interest before & after the fire. — Moss 
V. CHBlSTCnURCH RURAL DISTRICT COUNCIL, 
Rogers v. Same, [1925] 2 K. B. 750 ; 95 
L. .T. K. B. 81 ; 23 L. G. R. 331. 

30. Add. Annotations : — Refd. York Glass Co. v. 
Jubb (1925), 134 L. T. 36; Harold Wood 
Brick Co. v. Ferris, [1935] 1 K. B. 613. 


PART 1. 

7 i. Nominal 

Nominal damages does not neboasarily 
mean small damages. — ^M oGeb v. 
C1.ARKB, [10271 1 W. W. R. 593 ; 38 
B. O. E. 166.-~OAN. 

0 1. .] — Lundy & McLeod 

o. Powell (Sask.), [1922] 3 W. W. R. 
991; 70 D. L. R. 659.— CAN. 

PART n. SECT. 8. 

27 i. Application of rule — In ioH — 
Property destroyed by fire .] — Where 
damages were recovered for loss 
through destruction of property by 
lire caused by deft.’8 negligence : — 
JJdd : the measure of damages was 
not the cost of replacing the property 
destroyed, hut the value of the property 
us it stood at the time of the destrue- 


ttou. The cost of replacing may be 
taken into account in arriving at snch 
value. — Stevens v. Abbotsford 
Lumber Co., [19241 l D. L. R. 1163 ; 
I W. W. R. 660 ; 33 B. C. R. 299.— 
CAN. 


27 a. .1 — Where 

there had been misdirection as to the 
damages, viz. that they should be 
assessed on a replacement basis : — 
Held : there should be a new trial.— 
O'Neil n. Dominion Coal Oo., [1924] 
1 D.L.R. 961; 67N.8. R. 126.— CAN. 

27 in. depredation in 

selling voZi/e.] — In an action for damap^ 
in respect of injury done to the 
land, the trial Judge aseeflaod pIM. s 
dama«es at *4.500, ‘1*,® 

actuMdamatre which flowed from deft, s 
wrong-doing at #3,500 ; but, taking 

6 


uto account deft. ’s whole coiirso of 
onduct & persistence fn the wrong 
7hich he was doing, fixed the total 
Lamagea at # 4.500 * having 

egard fco the evidence A; to the fact that 
he measure of damans is not the aura 
leceesary fco restore the property, but 
he depreciation in its soiling value, 
he flndiDg of f"- 

amage done, could not bo sjnd to be 
iearl y wrong. — I ^apf akd v. Ca vo^i , 
1929] 1 D. L. R. Ill ; 63 O. L. 11. 171. 
-CAN. 


30 V. 


-.]— Aiokin V. Baxter 


80 vi. Where plaint tf has 

alternative claim — Duty to olect.]— 
Damages cannot be recovered both In 
tort Sl for breach of ooutraot, when the 
tort & the breach of contract 
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82* Add* Annotation : — Held. Steedmaa v. Frigi- 
daire Oorpn., [1932] W. N. 248. 

88. Add, Annotation : — Consd. The Arpad (1934), 
50 T. L. K. 606. 

34. Add. Annotation : — Apprvd. Swift v. Board of 
Trade, [1926] A. 0, 520. 

48. Add. Annotation : — Hefd. Nicholls v. Ely Beet 
Sugar Factory, Ltd., [1936] Ch. 343. 

44. Add, Annotation: — ^Refd. Port of« London 
Authority v, Oanvey Island Oomrs. (1931), 
101 L. J. Ch. 68. 

49. Add, Annotation : — Retd. Lavell & Co. v, 
O’Leary, [1933] 2 K. B. 200. 

63. Add. Annotations : — Consd. Admiralty Comrs, 
V. S.S. Chekiang, [1926] A. 0. 637 ; Admiralty 
Comrs. V. S.S. Susquehanna, [1926] A. C. 66.5. 
Refd. The West Wales, [1932] P. 166 ; Lies- 
bosch S.S. Owners v. Edison S.S. Owners, 
[1933] A. 0. 449. 

54. Add, Annotations : — Consd. Admiralty Comrs., 
V. S.S. Chekiang, [1926] A. 0. 637 ; The West 
Wales, [1932] P. 166. Refd. Admiralty 
Comrs. V, S.S. Susquehanna, [1926] A. O. 
655 ; The Edison, [1932] P. 62 ; The London 
Corpn., [1935] P. 70. 

57. Add, Annotation : — Consd. The Chekiang, 
[1926] P. 80. 

58. Add. Annotations : — ^Refd. Admiralty Comrs- 
V. S.S. Susquehanna, [1926] A. C. 665 ; The 
Edison (1931), 47 T. L. 11. 635 ; The Edison 
(1932), 147 L. T. 141. 

59. Add. Annotation : — Refd. Bose Ford, [1937] 

3 All E, H. 359, 

61. Add, Annotation : — Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

63. Add. Annotations : — Consd. Workington Har- 
bour <fe Dock Board v. Trade Indemnity Co. 
(No. 2), [1937] 3 AU E. B. 139. Refd.* The 


Kour^, [1924] P. 140 t Debenham v. Perkins 
(1925), 133 L. T. 252 ; Conquer v. Boot, 
[1928] 2 K, B. 336 ; Bowntree & Sons, Ltd. 
V. Frederick Allen A Sons (Poplar),' Ltd. 
(1936), 41 Com. Oas. 90 ; Bose r. Ford, [1937] 
3 All E. R. 369. 

64. Add. Annotations; — Refd. Huyton & Roby 
Gas Co. V. Liverpool Oorpn. (1926), 42 
T. L, R. 116; Conquer t?.Boot, [1928] 2 K. B. 
830. 

.] — A firm of contractors agreed to con- 
struct a new & enlarged dock. Deft. co. 
gave the dock board a bond in the sum of 
£60,000 to guarantee the performance of the 
contract. The contractors defaulted, & the 
dock board brought an action against deft. 
CO. upon the bond. They relied upon an 
engineer’s certificate showing that the con- 
tractors owed them £78,000, which they had 
failed to pay. The action was dismissed. 
The dock board then started a second action, 
claiming for damages caused by delay, owing 
to the contractors not having proceeded with 
due diligence & expedition. Deft. co. applied 
to have the proceedings stayed, on the 
grounds that the same matters had already 
been finally settled in the first action : — 
Held : this was an action that was bound to 
fail, & it ought to be stayed, as the damages 
here claimed could have been claimed in the 
previous action. — Workincston Harbour 
Dock Board v. Trade Indemnity Oo., Ltd. 
(No. 2), [1937] 3 All E. B. 139 ; 81 Sol. Jo. 
525, C. A. 

78. Add, Annotation : — ^Refd. Elliott v. Bum, 
[1934] 1 K. B. 109. 

.] — Deft, having purchased twelve 
sixteenths of the East India ship M. com- 
manded by pltf., chartered by the co. for 
four voyages, proposed to pltf., & pltf. con- 


from the same act ; in such a case pltf. 
must elect or be deemed to have elected ; 
&, if he seeks to recover damages for 
broach of oontraot, they must be 
measured upon that basis, &: not upon 
the basis of any coiuoident or oon- 
oomltant act of tort. — Toronto 
Hookry Club r. Arena Gardens, 
Ltd., [1924 J 4 D. L. R. 384: 55 

O. L. R. 509; affd., [1925] 4 D. L. R. 
.546; 67 O. L. R. 610; affd,, [1926] 4 
D. L. R. 1 ; [1926] 8 W. W. R. “ 
CAN. 

30 vii. .] — ^Aiokin V. Baxter 

(B. 0.), [1929] 4 D. L. R. 327.-— CAN. 


PART 11. SECT. 4. 

38 Eil. Goods not of 

vxvrr anted deseripHon — A Oowance made, ] 
-—Certain goods supplied under a 
contract not answering the warranted 
description were taken back Sc an 
adjustment made in respect of them ; 
— Held : the purchaser could not claim 
damages for the breach. — Hamilton 
Gear Sz Machine Oo. v, Lewis 
Brothers, [1924] 3 D. L. R. 367 ; 54 
0. L. R. 683.-- CAN, 

38 xiU. .] — French v, 

Paris, [1928] 3 D. L. R. 555.— CAN. 

42 iv. — .] — ^In an action for 

wrongfully obstruottnir the flow of a 
river by Increasing the height of a weir, 
whereby pltf.*s lands, abutting on the 
river, were flooded, the judge declined 
to direct the jury that actual damage 
was essential to maintain the action : — 
Held : the direction was Itghij.— * 

r r V. Smith (1888), 22 L. R. Ir. 

659.— IR. 

51 Iv, No reasonable expectaHon 

of peeimiary bene0^Deaih of porno 
child in aooCoswikl— HsW .* a verdict of 


damages awarded to parents of young 
children killed in an accident arising 
from negUgenoo oould not.stand, where 
there was no, reasonable expectation 
of future pecuniary benefit. In a case 
of this kind damages are not awarded 
as a solatium nor from sentimental 
considerations. — Hogan v. R., [1924] 
2 D. L. R. 1211 ; 2 W. W. R. 307; 
17 Sask, L. R. 37.— CAN. 

61 V. Aaddent to wife — No 

deprivation of services or sodeiy .] — 
Pltf. having suffered physical injury 
through a street accident causing 
nervous shock : — Held : an award of 
damages to pltf. *8 husband could not 
stand as he had not been deprived of 
his wife's services or society. — Hogan 
e. R» [1924] 2 B. L. R. 1211: 2 
W. W. R. 307 ; 17 Sask. L. R. s5^.— 
CAN. 

51 vL Furnishing false news to 

n€wspaper.]-^One who intentionally & 
fraudulently causes a newspaper to 
become the Innocent disseminator of 
false news does its proprietor a wrong 
for which gubstantiar damages are 
recoverable without proof that 
pecuniary harm was an actual result 
of the fraud. — Calgary Herald, Ltd. 
V. Barnes Oorpn., [1929] 1 D. L. R. 
114 ; [19281 3 W, W. R. 643.-KIAN. 


PART II. SECT. 5. 

59 vii. .] — Pltf, cannot recover 

damages on the ground of the 
pennanenoe of existing personal injuries 
unless the avidenoe goe 9 the len^ of 
showing that there is no reasonable 
prospect of permanent recovery. The 
test is the same in the case *dr conse- 
quences non-existent at the date of 
action, but which may or may not 


supervene. — Harmsworth v. Smith 
(1928), 49 N. L. R. 174.— S. AF. 

74 1. Cause of action independent of 
damage — Whether prospective damage 
recojierable — Bepud'UUion of contract .] — 
Oefte., the owners of a cotton ginning 
mill, contracted in Oct, 1919, that, for 
a period of six months, they would put 
their mill at the disposal of pltf., a 
cotton merchant, for half its working 
time, at fixed rates in order to gin raw 
cotton which pltf. contemplated buying 
& which he agreed to supply to them 
for the purpose. In Nov. before any 
of pltf. '8 cotton had been taken by the 
mill, defts. repudiated the contract. 
Pltf. sued defts. for damages ; — Held : 
the breach being anticipatory the 
damages recoverable were not confined 
to the extra cost which pltf. had paid 
to the other millers Jor ginning snob 
cotton as he hod tendered to defts., 
but were the estimated lose of profit 
to pltf, by reason of the contract not 
being carried out ; pltf. was not bound 
to buy cotton & nave it ginned at 
other mills under his obligation to 
mitigate the damages, — Ramgopal v, 
Dhanji Jadhav/i Bhatia (1928), 
L. B. 65 Ind. App. 299.— IND. 

83 i, J^mages^ eaus^ the gis^f the 


recoverahle.}-^A married woman having 
suffered from uervbus shook as the 
result of an accident, but not so as to 
deprive her husband of her servioes 
or society ; — Held : he might be 

put to es^nse In the future was a 
consideration too remdte to entitle 
him to damages.-^HoGAN v, Regika 
City, [1924] 5d. L. R, 1211 ; 2 W. W, R. 
307 ; 17 Sask. L. R. 37.— CAN. 

8811. — ^In an action 



Vd. XVn.— Danages. Cases 88a— 11^ 


seiited, to resign the command in favour of 
deft.’fl nephe-w, upon receiving in exchange 
the command of another ship, J&*, then 
chartered for one voyage. If the co. acceded 
to the exchange, it was agreed, that in case 
the nephew died or resigned before the ex- 
piration of the four voyages, pltf. should 
succeed him ; as a further inducement to 
pltf. to resign the command of the M., deft, 
undertook to procure a beneficial alteration 
in the destination of the JE?., <Sz) the person 
who negotiated the affair on the part of 
pltf. undertook (as he asserted, without 
pltf.’s knowledge) to pay deft. £2,000 if pltf. 
should refuse to resign. The exchange was 
approved of by the co., & the destination 
of the B, alt^ed. Pltf. & nephew sailed 
on their respective voyages. Pltf. became 
bkpt. on his return from his voyage in the 
jS?., & the nephew died in the coux’se of his 
second voyage in the M. Deft, having re- 


fused to appoint pltf, to succeed him was 
sued in assumpsit for breach of agreement, 
& the value of a voyage having been proved 
to vary from £4,000 to £8,000, the jury gave 
£7,500 damages. On motion for a new trial 
& in arrest of judgment : — Held : the jury 
might ^ve damages for the loss of the two 
remaining voyages, though the second had 
not been accomplished at the time of the 
action. — Richardson v. Mellish (1824), 2 
Bing. 229 ; 1 C. & P. 241 ; 9 Moore C. P. 
579 ; Ry. & M. 66 ; 3 L. J. O. S. 0. P. 265 ; 
130 E. R. 294. 

98. Add. Annotatiofis : — As to (1) Gonsd. Dotuitk? 
V. Grimsdall, [1937] 2 All E. R. 119. Refd. 
Franco-British Ship Store Ce. v. Compagaie 
des Ohargeurs Erancaise (1920), 42 T. L. K. 
735. 

100. Add* Annotation : — ^Refd. Solanite Signs, 
Ltd. V. Wood (1933), 60 R. P. O. 316. 


Part III. — Directness and Remoteness. 


101. Add. Annotations: — As to (1) Consd. Re 
HaU & Pirn (1928), 189 L. T. 60. Distd. 
Riley V. Brown (1929), 98 L. J. K. B. 739. 
Consdt Banco de Portugal v. Waterlow & 
Sons, Ltd. (1932), 48 T. L, R. 404. Apld. 
The Edison, [1932] P. 52 ; Vaile Bros. v. 
Hobson, Ltd. (1933), 149 L. T, 283. Consd. 

Arpad (1034), 50 T, L, R. 505 ; Flint v. 
Lovell, [19351 I K, B. 354. Refd. Patrick 
V. Russo-British Grain Export Co., [1927] 
2 K. B. 635 ; Dobell (C. G.) & Co., Ltd. 
V. Barber & Garratt (1930), 47 T. L. R. 
66 ; Herbert Clayton & Jack Waller, Ltd. v. 
Oliver, [1930] A. 0. 209 ; The Edison (1931), 
47 T. L. R. 635 ; British Rxissian Gazette & 
Trade Outlook, Ltd. v. Associated News- 
papers, Ltd., Talbot v. Associated News- 
papers, Ltd., [1933] 2 K. B. 616 ; Haynes v. 
Harwood, [1935] 1 K. B. 146; Millar’s 
Machinery Co. v. Way & Son (1935), 40 Com. 
Cas. 204 ; Archie Parnell Ac iHfred Zeitlin, 
Ltd. V. Theatre Royal (Drury Lone), Ltd. 
(1936), 80 Sol. .To. 284 ; Domine v. Grimsdall, 
[1937] 2 AU E, R. 119. As to (2) Consd. 
Patrick r. Russo-British Grain Export Co., 
[1927] 2 K. B. 535 ; Banco de Portugal r. 
Waterlow Sc Sons, Ltd. (1932), 48 T. L. R. 
404. Apld. Simon v. Pawson & I^eafs, Ltd. 
(1932), 148 L, T. 164. 

104. Add, Annotation : — Gonsd. The Arpad (1934), 
60 T. L. R. 605. 


105. Add, Annotation : — Consd. The Arpad (1934). 
50 T. L. R. 605. 

110. Add, Annotation: — Refd. The Edison (1982), 
147 L. T. 141. 

113. Add, Annotations : — Refd. Canadian Pacific 
Ry, V, Kelvin Shipping Co. (1927), 138 L. T. 
369 ; The Edison (1932), 147 L. T. 141. 

114. Add, Annotations : — Consd. Sorrell v, Sinith» 
[1925] A. C. 700 ; Place r, Soarle (1932), 101 
L. J. K. B. 405. Refd. Black v. Admiralty 
Comrs. (1924), 93 L. J. K. B. 341; Rely-A- 
Bell Burglar Fire Alarm Co. v, Eisler, 
[1926] Ch. 609; ScammeU v, Attlee (1928), 
46 T. L. R. 76 ; ScammeU G. & Nephew v. 
Hurley, [1929] 1 K. B. 419; Be Simms, 
Ex p. Trustee, [1934] Ch. 1 ; De Jetley Marks 
r. Greenwood, [1930] 1 All E. ll, 803 ; 
McManus r, Bowes, [1937] 3 All E. K. 227. 

114a. Admiralty cases.] — Damages must be 

the direct & natural consequence of the breach 
of obligation complained of. The law is the 
same in this respect with regard both to 
contract & to tort, subject to the qualification 
that, in the case of the former, the law does 
not consider too remote damage which may 
be reasonably supposed to have been in the 
contemplation of the parties when the 
contract was made. Speaking generally, the 
measure of damages is the same in Admiralty 
aa at common law. — The Edison, [1932J P. 


for damages resulting, not from the 
oonstrxiction of works, but from the 
operating thereof, ae, c.p., the putting 
of water into a canal, damages are 
assessable only for the ixfinry done up 
to the trial, 8c prospective damages 
cannot be assessed, but pltf. must seek 
further damages from time to time as 
he suffers injury.-— LETHBRinaid North- 

RRN IREIOATION DISTRICT BOAM) 

Trustees t>. MUNSEtn. UM6J 4 D. D. R. 
690 s [1920] S* 0. R. 003.— OAN. 

PART II. SECT. a. 

07 i. Asoertairmient dMmtt — No 
proftmd for refusal io award, j— R. passed 
a mtge. boim over his <arm» a condition 
being that H. would, on demand by the 
mtgee., pass a collateral bond over his 
movable property on tho fam. In 


breach of this condition, H« sold & 
delivered such movables to a third 
party : — Held : although the damages, 
if any, were diffloult to assess, the 
mtgee. was entitled to some damages 
for a wilful invasion of his rights. — 
Oato V. Aiaon (1923), 44 N. L. R. 
113.— S. AF. 

97 ii. ,1— What pltf. lost 

by the refusal of deft, to bore two more 
wells was a sporting or gambling ohanoe 
that valuable oil or gas would bo found 
when two more wefls were bored. It 
might not be easy to compute what 
that chance was worth to pltf., but the 
difficulty in estimating the quantum 
was no reason for refusing^ award 
any damages. — C arson i?. WinwTra, 
[1930] 4 D. L, B. 077 ; 65 O. L. R. 
466.— CAN. 


PART III. SECT. 1. 

jOl V. — — *1 -Damages 

must bo limited to siicii as arise 
naturally from the bread) of contraei 
or such as might roasonabiy be hupposoa 
to have been In tlio contoruplation or 
the i)artiGS.“-ToRONTO Hockey <1-1 u 
t?. .iiXENA DYitOENS, J.TI)., 4 

D. L. n. 384 ; 55 O. L. K. 509; 

[19251 4 D. L. ]?. 540 ; 57 O. L. j 

nf/d., [102(>} d D, L, Ii. 1; 11926] 3 
W. W. K. 20.— CAN. 

10 1 vi. 

raimot as a matter of law presume 
iiitciition from the natural conso- 
qnemxis of tho act. This is a floti .)n of 
the Phiglish law, & Is Inapplicable to 
the Indian law of trespass.— B ird i?. 
Ejnc-Bmperor (1984), I, h, R. 13 
Pat. 208.— IND. 
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52 ; 101 L. J, P. 12 ; 147 L. T. 141 ; 48 
T. L. K. 224 ; 37 Com. Oas. 182 ; 18 Asp, 
M. L. 0. 276 ; on appeal, [1933] A. C. 449, 
H. L. 

Annoiatiom : — Ooiiad. The Arpad (1934), 50 T. L. R. 505. 
Refd. The Castor (1932). 147 L. T. 859 ; Simon v. Pawson 
& Leafs, Ltd. (1932), 148 L. T. 154; Buckland r. R. 
(1933), 102 L. J. K. B. 404 ; Rohe v. Ford, 11937J 3 All 
JE. P. 359. 

116. Add, Annotation : — Refd. Cammell, Laird 
Co. V, Manganese Bronze &; Brass Co., [1933] 

2 K. B. 141. 

118. Add, Annotations : — Consd. The Edison, [1932] 
P. 62. Refd. The Arpad (1934), 50 T. L. B. 
606. 

122. Add. Annotation : — Refd. Bose v. Ford, [1937 | 

3 All E. B.. 359. 

123. Add, Annotations : — Consd. Simon v. Pawson 
& Leafs, Ltd. (1932), 148 L. T. 154. Refd. 
Britannia Hygienic Laundry Co. v, Thorny- 
croft (1926), 135 L. T. 83. 

126. Add. Annotation : — Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 

131. Add. Annotation : — Refd. Astor Properties^ 
Ltd. V, Tunbridge Wells Equitable Friendly 
Society, [1936] 1 All E. B. 331. 

131a. Breach of agreement for loan—Commission 
on arranging temporary loan.] — By an agree- 
ment contained in letters defts. undertook to 
lend plifs. £14,000 to be secured on certain 
property at Edgwai’e. The repayirient was 
to be at t he rate of £70 per quarter for the 
first ten years <fc the auiount of such repay- 
ment was to be reconsidered at the end of that 
period. Defts. subsequently refused to pro- 
ceed with the loan. l*ltfs. claiined as special 
damage the amount of commission paid on 
arranging a temj)orary loan & a negotiating 
fee on arranging the final loan : — Held : 
(1) there was a complete agreement for the 
loan & the fact that the repayments were to 
be reconsidered at the end of ten years did 
not make it an agreement to make an agree- 
ment ; (2 ) the negotiating fee was not recover- 
able as special damage in addition to the 
commission. — Astor Propkrtuss, Ltd. v. 
Tunbridge Wells Equitable Friendly 
Society, [1936] 1 All E. B. 531 ; 80 Sol. Jo. 
366. 

131b. Negotiating fee for final loan.] — ^ Astor 

I’ROPERTiEs, Ltd. V, Tunbridge Wells 
EQU iTABiaa Friendly Society, No. 131a, 
ante. 

132a. Negligent repair of car — Damage due to 
negligent driving.] — In an action to recover 
damages for breach of contract deft, cannot 


Tely on the defence that the damage was 
caused or increased by the antecedent negli- 
gence of pltf., unless the alleged negligence 
is the breach of a duty owed by pltf. to deft. 
Where, therefore, the owners of a motor 
lorry claimed damages for breach of a con- 
tract to repair the carburettor, alleging that 
owing to the defective state of the car- 
burettor the lorry had been damaged, &; the 
repairers contended that the owners had 
failed to connect the engine switch of the 
lorry, & that if that had been done the 
damage could have been prevented or mini- 
mised : — Held : the owners of the lorry owed 
no duty to the repairers to connect the engine 
switch, & accordmgly the repairers could not 
rely on the failure to do so as a defence to 
the action. — Vaile Bros. v. Hobson, Ltd. 
(1933), 149 L. T. 283. 

141. Add, Annotation : — Consd* Finlay James & 
Co. v. N. V. Kwik Hoo Tong H. M., [1929] 
1 K. B. 400. 

141a. Agreement not to arrest ship — Arrest & 
disposal of ship.] — Circumstances {see Con- 
flict OF Laws, No. llS5a, ante), in which : — 
Held : pltfs. were entitled to damages, 
were entitled to recover the value of the 
ship as at the date when pltfs. were first 
deprived of her use by arrest. — Ellerman 
Lines, Ltd. v. Bead, [1928] 2 K. B. 144; 97 
L. J. K. B. 366 ; 138 L. T. 625 ; 44 T. L. B. 
285 ; 17 Asp. M. L. C. 421 ; 33 Com. Gas. 219, 
C. A.; revsg. (1927), 44 T. L. B. 7. 

146a. As result of shock.] — Defts.* 

servant had a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry began to run down the incline & 
it struck & injured pltf.’s daughter, a child, 
& pltf.’s wife suffered a severe shock & died 
in hospital about ten days later. Pltf. 
claimed damages under Fatal Accidents Act, 
1846 (c. 93), for negligence causing the death 
of his wife : — Held : pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shock 
occasioned by negligence havolved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her imaided senses & not from 
something which some one told her, & that 
the shock was due to a reasonable fear of 
immediate personal injury either to herself 
or to her children. — Hambrook v. Stokes 
Brothers, [1926] 1 K. B. 141 ; 94 L. J. K. B. 
435 ; 132 L, T. 707 ; 41 T. L. B. 125, C. A. 


PART III. SECT. 2, SUB-SECT. 2. 

116 ill. .] — In an action claiming 

damages for breach of contract the 
damages recoverable are such as 
naturally would be the result of the 
breach. — K eith v. Lincoln Pulp- 
wood Oo. (1027), 50 N. S. R. 406.— CAN. 

sa. Sale of goods — Refusal to take 
delivery — Loss of time in urging accept^ 
ance.] — In an action for damages for 
breach of contract by refusal to take 
delivery of goods ; — Held : a claim for 
time lost in going to deft.’s residence to 
urge him to take delivery could not 
stand. — Bradley v. Bailey & 
Jasperson, [19231 2 D. L. R. 504 ; 52 
O. L. K. 439.— CAN. 

8b. Contract for work <£• labour — 
Work unperformed — Cost of perforrff 
ance.) — Reap, gave applt. an option 
to purchase a mine. On the first 
instalment faliizig dne, applt. negotiated 


for an extension of time for payment, 
which was granted by reap, on con- 
dition that applt. should do certain 
development work not mentioned in 
the option. Applt. failed to pay, & 
8ubse<iuontly relinauished possession 
of the mine & surrendered the option 
without having done the work : — Held : 
resp. entitled to recover damages 
amounting to the cost of the work. — 
Cunningham v. Insinger, [10241 2 
D. L. R. 433 ; [3924] S. O. R, 8.— CAN. 


PART III. SECT. 2, SUB-SECT. 3. 

142 I, Injury to feeling — General 
rule .) — Mental anguish is properly 
taken into consideration In awarding 
damages in an action for tort based on 
a wilful or wrongful act, e.g. an action 
for assault, trespass, defamation, seduc- 
tion, malicious prosecution, false im- 
prisonment. — Edmonds v. Armstrong 

8 


Funeral Home, Ltd., [1931 11 H. B. R. 
676 ; [1930] 3 W, W, H. 649 ; 25 Alta. 
L. R, 173 ; revsg., [1930] 4 D, L. R. 
901 ; 3 W. W. 11. 290.— CAN. 

147 1. Pain d? suffering ,] — In an 
action for damages for personal 
injuries arising fwm negligence : — 
Held : Items which should go to make 
up pltf.*s damages wore {inter alia) 
a sum, not to compensate for, but to 
represent the Inoonvonionoe of his 
condition, 8c his pa4n 8c suffering, 
past & future. — Cosgrove v. Canadian 
National Railways, [19231 4 t >. L. R. 
818 ; 3 W. W. R. 1152.— CAN. 


147 ii. Ejectment from iramoar— 

Inesa from exposure to cold.] — Held : 
not too remote a cause for damages. — 
Toronto Ry. Oo. v. Grtnstbd (1895), 
24 S. C. R. 670.— CAN. 

147 iii. .) — In an action for 

damages for personal injuries pltf. if 



VoL XVIL — Damages. Oases 149 — 166. 


149. Add* Annotation : — Consd. Hambrook v* 
Stokos (1924), 41 T. L. R. 325. 

160. Add, Annotation : — Consd. Hambrook v, 
Stokes (1924), 41 T. L. R. 125. 

161. Add, Annotation : — Apprvd. Hambrook v, 
Stokes (1924), 41 T. L. R. 125. 

162. Add, Annotation : — Consd. Hambrook v, 
Stokes (1924), 41 T. L. R. 126. 

After tliis case add : — 

Claims under Law Reform (Miscellaneous 

Provisions) Act, 1934 (c. 41).] — See Negm- 
GENCB, Nob. 963b, 953c, post 


165. Add, Annotation : — Refd. Buckland v, R. 
(1933), 102 L. J. K. B. 404. 

161. Add, Annotation : — Consd, The Edison, [1932] 
P. 62. 

166. Add. Annotations : — Refd. Leeds Industrial 
Co-op. 8oc. V, Slack, [1924] A. C. 861 ; Lane, 
The Bodley Head, Ltd. v. Associated News- 
papers. Lid., [1936] 1 All E. R. 379. 

166. Add, Annotations : — Consd. Harper v, Haden 
& Sons, Ltd. (1932), 102 L. J. Ch. 6. Refd. 
Leeds Industrial Co-op. Soc. v. Slack, [1924] 
A. C. 851. 


eucocsBfal Is entitled to fair oompenea- 
tion for pain 6c suflEering ; & a charge 
to the jury which tells them that they 
may niahe an allowance therefor but 
are not bound to do so is a misdirection 
which, if the jury make no such allow- 
ance, may afford ground for ordering a 
new trial, even though not objected to 
at the trial. — Heitwer v, Gillstrom, 
[1930] 2 W. W. K. 113 ; 3 D. JL. K. 
800 ; 24 S. L. R. 462 ; revsg., [1929] 4 
D. L. R. 670 ; 3 W. W. R. 227 ; 24 
a. L. R. 63.— CAN. 

149 i. Nervous shock — Actual 

impact ,] — Damages claimed for nervous 
shook, 08 a result of an accident arising 
from negUgeucc, cannot be I'ccovered 
where the nervous shock produces 
only a mental disturbance unaccom- 
nauied by any actual physical Injury. 
It impact is not necessary, it is a 
question of fact In each case whether 
or not pltf. sustained physical injuiy 
& whether such Injury was the natural 
& roa,aouable result of defb.’s negligence. 
— Hogan v. Regina Citv, [1924 J 2 
D. L. R. 1211 ; 2 W. W. K. 307 ; 17 
Soak. L. R. 37.— CAN. 

149 ii. .J — Damages 

cannot bo recovered for nervous shock 
unaccompanied by any physical im* 
pact. — P enman v. Winnipeg Electkjc 
Ry. Co., [1925] 1 D. L. R. 497 ; [1926] 
1 W. W. R, 156.— CAN. 

149 iii. False statement ] — 

Deft, falsely stated that pltf. *6 son had 
hanged himself. The report was told 
to pltf., who, believing it, suffered a 
violent shock & became ill : — iietd : 
the damage was the natural & probable 
cause of deft.'s act, & pltf. had a good 
cause of action. — B ielitski v. Obadisk, 
[1922] 2 W. W. R. 238 ; 65 D. L. R. 
627 ; 15 Sask. L. R. 155 ; atfg., 61 
D. L. R. 494.— CAN. 

149 iv. .] — A man & a 

woman to whom he was engaged were 
knocked dovm by a motor omnibus. 
The man was struck by the omnibus & 
received considerable physical injury. 
The woman did not appear to have 
been actually struck, & she received no 
direct physical injury, but she suffered 
sevoroly from shock. In an action of 
damages at her. instance the judge 
directed the jury that, if by the fault 
of dofts. pursuer had suffered nervous 
shock through apprehension for her 
otvn safety, they were entitled, in 
assessing damages, to include any 
aggravation of that shock oooasioned 
by the fact that her companion was 
involved in the catastrophe. The Jury 
found that pursuer had suffered per- 
sonal injury resulting in nervous shock 
Involving apprehension for her own 
safety, aggravated by anxiety (or the 
safety of her companion, & awarded 
dam^es : — Held : in the circumstances 
the Jury could not be asked to dis- 
criminate between the amount of 
shook suffered by pursuer due to appre- 
hension for her own safety & the 
amount due to anxiety for her com- 
panion. — CUKRIE V, Wardrop, [1927] 
8. C. 538.— SCOT. 

149 V. AsaauU on hmhand 

in wif6*s presence — Loss of consortium,] 
— An action lies for mental anguiah, 


ill health or shock sustained by reason 
of acie done to a third person, Bl not 
causing any apprehension of danger to 
pltf., & an action quare consortium 
ami&it lies at the suit of a wife. — 
Johnson v, CJommon wealth (1927), 
27 S. R. N. S. W. 133 ; 44 N. S. VV. 
W. N. 54.— AUS. 

149 vi. .] — As the 

result of an unprovoked & violent 
assault made by deft, on her huHi)and 
in her prcaonce the female pltf. suffered 
a nervous shock which <;au8ed a per- 
manent injury to her nervous system, 
Be she was still so ill at the time of the 
tr-ial, three years after the event, that 
she was unable to attend : — Held : she 
had a good cause of action which en- 
titled her to damages for said injury 
to her health, that the damages 
awarded her, $500, were not excessive, 
& her husband was entitled to recover 
the expenses to which he was i>ut 
iM^cauKo of her illness. — P uhpy v, 
VV'OZNESENRKV, [19.37] 2 W. W. R. 
11 6.- -CAN. 

149 vii. .] — Walker v. 

Pitlochry Motor Co., [1930] S. C. 
565.— SCOT. 

149 V iii. .] — Pltf^urohased 

some bread from deft. co. Pltf., while 
eating the bread, discovered that it 
contained broken pieces of glass. Ho 
was able to remove the glass from his 
mouth without sustaining more serious 
injury than a slight scratch upon his 
throat. However, he became excited, 
& as a result the fear of serious con- 
sequences combined with shock, pro- 
duced a condition of nausea which 
was renewed whenever he attempted 
to eat bread : — Held : pltf. was en- 
titled to damages. — Negro v, Pietro’s 
Bread Co., Ltd., [1933] O. R. 112; 

1 D. L. R. 490.— CAN. 

149 ix. .] — In an action 

for damages arising out of a collision 
between two vehicles at an inter- 
section : — Held : there being some 
evidence of physical Injury as well 6 ls 
of nervous shook, pltf. was entitled 
to recover something therefor under 
his claim for general damages. — Piper 
& Piper v. Bussey & Emeiison, [1930] 

2 W, W. R. 452.— CAN. 

149 X. .] — Applt. visited 

a dwelling-house which was occupied 
by resps. & demanded possession at 
the same time throatening the male 
resp. that he would burn him out. 
The latter’s wife was in bed unwell, 
but heard the words spoken, & be- 
came seriously upset as a result of the 
throat. She had been pregnant for 
about three months, as a result of 
applt. '8 statement suffered a mlscar* 
riage : — Held : applt. was liable in 
damages. — Stevenson v, Bagham, 
[1922] N. Z, L. R. 226.— N.Z. 

152 i. .] — An infant a few 

days after birth sustained, through 
negligence, injuries by burning in the 
hospital where the mother was con- 
fined. The matron informed the 
mother, who had not seen tho acci- 
dent, & as a consequence tho mother 
suffered from shock, discomfort, & 
Incouvenionoe in oaring for the child 
both at the hospital & after : — 

9 


Held .* it was a necessary consequence 
of tho negligence that the mother 
should be told of the accident, &, 
accordingly, a breach of the duty of the 
hospital authorities avoid so far as 
reasonably practicable all things that 
might prejudice her health or comfort 
or increase her need for exertion or 
care. Qu. : wJiether mere mental 
or nervous shock, which did not cuuse 
any physical tli8turl)anco, would be 
damage in law. — Brown v. Mount 
Barker Soldiers’ Hospital Incor- 
porated, [1934] S. A. S. R. 128. — 
AUS. 


162 i . Loss of or injury to property — 
Collision at sea — Loss of musical manu- 
scripts,] — In an action of damages 
against steamship owners, arising out 
of the sinking of one of their ships, 
pursuer claimed £15,000 in respect of 
the loss of certain music & orchestral 
settings in manuscript used by a con- 
cert party of which she was manager. 
She averred that the lost manuscripts 
were tho solo copies of the compositions 
In question, & that she hod the sole 
right to publish, perform, or issue 
mechanical reproductions, & to obtain 
cop.Vright thereof. The compositions 
had cost pursuer about £2,000, but 
she averred that, through her concert 
party, they had acquired a reputation 
among the public which had greatly 
enhanced their value, & she further 
averred that she would have made 
substantial profits from the lost music 
in respect of copyright royalties, 
publication & sole, & disposal of per- 
forming & mechanical rights, apart 
from the use of it by her concert party : 
— Held * (1 ) pursuer’s averments os to 
loss of contingent profits from copy- 
right royalties, publication & sale, & 
disposal of performing & mechanical 
rights, wore irrelevant ; (2) the measure 
of her damages in respect of the lost 
music was the cost of its replacement 
as nearly as might be, ascertained either 
by tho market price of actual replace- 
ment, or by consideration of the com- 
mission which would have to be paid 
to composers of music of the class to 
which the lost compositions belonged. 
— Re A VIS V , Clan Line Steamers, 
Ltd., [1926] S. C. 215.— SCOT. 

sd. Loss of earning power — Physical 
or mental.] — In an action for damagi s 
for personal injuries arising from 
negligence : — Held : items which 
should go to make up pltf.’s damages 
were {inter alia) a sum to compensate 
for loss of earning power by reason of 
physical injury Sc any incident aJ mental 
injury. — Cosgrove v, Canadian 
National Railways, [1923] 4 D. L. K. 
818 : 3 W. \V. R. 1152— CAN. 

Bf. Loss of time— Injury in motor^ 
car collision. ]—Iti an action for damages 
for injuries arising out of a motor 
oollisioTi, where it was found that 
tho accident was caused by pltf. s 
negligence; — Held: damages should be 
given deft, for loss of time, repairs to the 
oar Be costs. — T ieman v. MoKe> ZIK, 
[1923] 1 D. L. R. 1189.— CAN. 

sw. Loss of Waal'S — Inju ry to place 
of work.] — wheeler V, United Gas 
& Fuel Co. (1935), 5 F. L. J. (Con.) 
116.— CAN, 
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Oark & 

Co. V. London & North Eastern IMway 
(1981). 100 L. J. K. B. 401. ReW. Harper 
V. Haden & Sons (1932), 102 L. J. Oh. 6. 

172. Add. AnnotoHona ; — Consd. The Edison, [1932] 
P. 52. Bold. The Arpad (1934), 50 T. L. B. 
606. 

174. Add* Annoialion :-^R0id* Patrick v. Russo- 
British Grain Export Co*, [1927] 2 K. B. 535* 

176a. Wlllidrawal ot appointment as school 

outfitters*] — The authorities at a convent j 
school informed the parents of their scholars 
that the girls must wear certain clothes* that 
these coiSd only be obtained from pltf., a 
dressmaker, <fc that the girls must be in 
possession of the clothes by Apr. 21. Pltf. 
was informed that these instructions had been 
given to the parents. No formal appoint- 
ment was given to pltf. in writing & nothing 


5 / was a collateml wok ^ 

' / advertise her in ft poeitun 

Defts. refused tp allow pW. to piM, bnt tbr 
paid her the whole of her ealiwpJr down to tJu- 
I end of the run of the play. In ah action f(;; 

’ breach of contract the awarded to pltf.. 
over & above her salary alr^y paid, 
damages for loss of reputation though her 
, not being employed to phy the pan : 

as there was an express agre^ent to ad vertise 
/ pltf, this necessarily implied an ooligawon to 
' give pltf, an opportunity of acting, & pltf, 
was entitled, in addition to her salary already 
paid, to the damages awarded by the jury 
for loss of reputation. — M arbiS v, Geouq^ 
Bbwardrs (Daly's Theatre), Ltd., [1928] 

1 K, B* 269; 96 L, J. K* B. 980 ; 138 L. T. 

51 ; 43 T. L. R. 809, 0. A. 

Annotation : — Consd. Withers r. General Theatre Corpn., 
Ltd., ri933] 2 K. B, 536. 


was said as to the duration of the appoint- 
ment. Pltf. ordered dress materials from 
deft. CO., telling them that She had an 
appointment to supply these clothes at the 
school <S5 that they were wanted by Apr. 21. 
Pltf. was not ready to supply all the parents’ 
demands by Apr. 21, on Apr. 28 the 
Mother Superior wrote to pltf., that on that 
ground & on the ground of d^ects in some 
of the clothes supplied, no further orders 
would be placed with her. Pltf. claimed 
damages against deft. co. (inter alia) for loss 
of her appointment as school outfitter, on 
the ground that there was a breach of con- 
tract by not keeping dress material in stock, 
so causing delay in delivery to pltf. by deft. 
CO., & that this delay caused the Mother 
Superior to write her letter of Apr. 28 : — 
HM : by Scrutton, L. J. & Slbsseb, L.J., 
the damages for Joss of appointment were 
not in the contemplation of both parties to 
the contract, & so were too remote. On the 
facts, by Greer, L.J. & Slessbr, L.J., 
accepting the finding of the trial judge that 
there was a contract between pltf. & deft. 
CO. that the latter should get & maintain a 
stock of certain dress materials ready for 
pltf., whenever she chose to ^ve an order, 
although it was admitted that deft. co. did 
not get & maintain such a stock, the loss of 

E ltf.’s appointment was not due to this 
reach, but to pltf.’s own failure to obtain 
in time the material elsewhere. — Simon v, 
Pawson & Leafs, Ltd. (1932), 148 L. T. 
154 ; 38 Com. Gas. 151, C, A. 

181. Add, Annotations : — ^Dbtd* Marb^ v, George 
Edwardes (Daly’s Theatre), [1928] 1 K. B. 
269. Overd. Herbert Clayton & Jack Waller, 
Ltd. V, Oliver, [1930] A. O. 209. Refd. Marb6 
V, George Edwardes (Daly’s Theatre) (1927), 
96 L. J. K, B. 980. 

181a. -.] — Pltf., an actress, was engaged 

by defts. to play in a play for the period of 
rehearsal ^ for the run of the play, &> there 


— Applts., theatrical producers, 
agreed to engage resp., an American actor, 
to play one of the three leading comedy 
parts in a musical play about to be produced 
at the London Hippodrome for six weeks 
certain at a salary of £55 per week, & the 
contract contained a provision prohibiting 
resp. during the continuance of his engage- 
ment from acting elsewhere without toe 
consent of the applts. Resp. objected that 
the part assigned to him was not one of toe 
three leading comedy parts &, on the refusal 
Of applts. to recast him, declined to appear 
in the play & sued applts. for damages for 
breach of contract. At the trial of the 
action before a judge & jury the jury found 
for resp. for £1,000 damages for loss of 
publicity & for three Weeks’ salary & judg- 
ment was entered accordingly. The ut. of 
Appeal affirmed toe verdict & judgment 
except as to the salary : — Held : it was 
competent to toe jury, having regard to the 
character of the contract, to give damages 
to reap, for loss of publicity. — Herbert 
Clayton & Jack Waller, Ltd. v. Oliver, 
[1930] A. C. 209 ; 99 L. J. K. B. 166 ; 142 
L. T. 685 ; 46 T. L. E. 230 ; 74 Sol. Jo. 
187, H. L. 

Annotaiion ;-^PoUd. Withers v. General Theatre Oorpn., 
Ltd., [1933] 2 K. B. 536. 

.] — Pltf,, who was a variety artiste, 

was engaged by deft. co. to appear &c> per- 
form a certain sketch at toe Tjondon Palla- 
dium for three consecutive weeks, com- 
mencing July 6, 1931, at a gross salary of 
£300 per week, he providing the supporting 
actors A; properties. The contract contained 
a clause by' which pltf. agreed, should defts. 
BO desire, to transfer toe engagement to any 
hall owned, controlled by or associated with 
defts. either in London or toe provinces. 
Pltf. had a preliminary trial week at Ports- 
mouth, & after viewing a performance there 
defts, on July 2, 1931, gave pltf. notice that 


PART 111. SECT. 3, SW-SECT. 2, 

•k. I>€pr€(Mionim>price-^ 
componmta purchased by vendor to pSr 
form contract^h^Ueid : €h© vendor Was 
not entitled, as damasee for breach 
ol contract to pnrohaee an ampsonia 
ffas, oomprefising outfit, to a sum for 
loss through decrease in piloe of the 
parts purchased for the purpose of the 
oontract, thi» not being aloes ** direotlv 
& natnraUy resulting in the ordinazT 
oourse of events from the bnyer^s 


breach of contract/^ as there was 
nothing in the negotiations lor the 
contract to give the pnrobaser to 
understand that the vendor would 
have to go Into the market & buy the 
vaiiouB pa^ to make up the plant. — 
GSSNttBAI. StJPPLT Oo. OF CANADA V, 
O’NbXLL MoBEUN MAOmNEBY Co., 
[19231 2 W* W. M* 928.— CAN. 

si. JAss of enstom — D^cHte (foods 
sold but rspiaeed ,] — Certain goods 
supplied under oontract not eomntyifig 
with the wamnted desoriptfon i— 

10 


Held,* it could not reasonably be 
supposed to hare been In the con- 
templation of the parties, at the time 
they made the oontraot, that pltfs. 
were to compensate defts. for such loss 
of business as delta, might incur by 
the withdrawal of their oustomers 
on account of a few of the articles 
resold being defective, such articles 
being r^laoed when complaint was 
made. — ^H amilton Gbar dt Maohinb 
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, ' ,allow him to perform at the 

iiiid6r the agreement. 
^ |icatfii4 cteiming damages for breach 
of icoittwfcot, itKjloding loss of publicity & 

‘ the trial counsel for pltf. 

to the jury that pltf. had thereby 
lerw ddaaage to his reputation. The 
judge in ftummmg up the case told the jury 
that they must put some figure upon the 
lo^ of publicity because pltf. was not allowed 
to pmform at the Palladium. He did not 
refer in his summing-up to the option in 
the contracts The jury returned a verdict 
for pit!, for the salary he had lost & £1,000 
for loss of publicity. On appeal by defts. ; 
— Meld : (1) damage to a reputation already 
existing by not allowing an actor to appear 
in accordance with bis contract was not a 
matter which could be taken into con- 
sideration by a jury in assessing damages for 
breach of contract. What had to be taken 
into consideration was whether if the actor 
had been allowed to appear that appearance 
would have given him an enhanced reputa- 
tion. That distinction had not been ex- 
plained to the jury by the judge, & therefore 
there would have to be a new trial on the 
question of damages ; (2) pltf. had under 
the contract no absolute right to appear at 
the Palladium ; defts. had an option as to 
the halls at which he should appear ; in 
assessing damages for the breach of a con- 
tract which defts. could at their option per- 
form in alternative ways it must be assumed 
that defts. would perform it in the way 
most beneficial to themselves & not in the 
way that would be most beneficial to pltf, ; 
& as there had been no direction by the judge 
with regard to this there must be a new trial 
on this ground also. — Withees v. General 
Theatre Corpn., Ltd., [1033] 2 K. B. 536 ; 
102 L. J. K. B. 719 ; U9 L. T. 487, C. A. 

Igld, Author.] — Pltfs. were engaged by 

defts. to wiite a screen play based U})on a 
novel & by a collateral agreement defts. 
were to give pltfe. screen credit & their 
names were to be thrown upon the screen 
with a statement that they were joint 
authors of the work. Defts. wrongfully 
refused to accept pltfs.’ work & pltfs. sued 
them for breach of contract ; — Held : an 
author, as well as an actor, is entitled to 
recover damages for loss of publicity. Sub- 
stantial damages should be awarded, & 
there must be a separate assessment in respect 


of each pltf. — TolnAy v» OBlTBRtON _ 
Productions. Ltd., [1936] 2A11B. I 

80 Sol. Jo. 795. 

181 e. — — , j — ^Defts. had purchased a sofig 

lyric from pltf., the author of the song. 
a tiliii they ascri})ed the authorship of the 
son«g to a thii‘<l })arty i—HcId : there was an 
implied contract that defts. would not give 
sca-eeri crtulii to anyone other than author 
of the song & pltf. was entitled to damages. — 
Miller c, Cecil Film, Ltd., [1937] 2 All 
E. H. 401 ; 53 T. L. K. 544 ; 81 Hoi. Jo. 318. 

182. Add. Annotations ;™Consd. The Kate, [1936] 
P. 100. Retd. Britannia Hygienic Laundry 
Co. V. Thornycroft (1920), 135 L. T. 83 ; 
Dobell (0. G.) &; Co., Ltfl. v. Barber & 
Garratt (1930), 47 T. L. R. 00 ; Cammoll. 
Laird Co. v. Manganese Bronze tSc Brass 
Co., fl933j 2 K. B. 141. 

189. Add, Annotutiom : — Retd. Dobell (G. C.) 3c 
Co., Ltd. V. Barber & Garratt (1930). 40 
T. L. R. 120; Kubach r. Hollands, [1937] 3 
All E. R. 907. 

193. Add. Annotations : — Distd. Re Hall Pirn 
(1928), 139 L. T. 50. Consd. Himon v. Paw- 
son & Leafs, Ltd. (1932), 148 L. T. 164; 
The Arpad (1934), 60 T. L. R. 605. Retd, 
Patrick V. Russo-British Grain Ex^jort Co., 
[1927] 2 K. B. 536. 

194. Add. Annofa/ion:— Retd. Hall v Pirn (1927), 
137 L. T. 585. 

214. Add. Annotations : — Folld. Bennett v. Kreeger 
(1925), 41 T. L. R. 609. Apld. Slavonski v. 
La Pelleterie de Roubaix Soc. Anon. (1927), 
137 L. T. 645. Consd, Re HaU & Pirn (1928), 
139 L. T. 50; Dobell (C. G.) & Co., Ltd. v. 
Barber & Garratt (1930), 47 T. L. R. 66. 
Retd. Britajonia Hygienic Laundry Co. v. 
Thornyci'oft (1926), 135 L. T. 83; Easier & 
Cohen il Slavouski (1927), 90 L. J. K. B. 850 ; 
Patrick v, Russo- British Grain Export Co., 
[19271 2 K. B. 535 ; Finlay v. N. V. Kwik Hoo 
Tong Handel Maatschappij, [1928] 2 K. B, 
604 ; Cammell, Laird & Co. v. Manganese 
Bronze <fc Brass Co., [1933] 2 K. B. 141 ; 
Domine v. Giiinsdall. [1937] 2 All E. R. 119. 

215. Add. Annotations ; — FoUd. Bennett v. Kreeger 
(1925), 41 T. L. K. 609. Consd. BriLmnia 
Hygienic Laundry Co. v. Thornycroft (1920), 
135 L. T. 83. Retd. Kasler & Cohen v. 
Slavouski (1927), 90 L. J. K. B. 850. 

215a* .] — ^Pltfs. bought a coat 

with fur collar attached, for re-sale, from 


PART in. SECT, a, SUB^SECT. 8. 

194 1. Lorn of proflL] — W, 

eatdied into a oontraoi to supply a 
paper oo. with pulpwood. He had 
previously made a contract with M., 
who agr^ to deliver Certain pulp- 
wood at a lower price & who was 
informed of the first-mentioned con- 
tract, though uot ct all ite tefrms. At 
the end ottho season M. was short of 
the quantity he a«rreed to deliver; — 
ijfflid: W. was entitled to recover 
damages from M. tor non-'perforxnanoe 
of hid oontraot, & the measure of those 
damages was the profit W. would 
have m^c under his oontraot with 
the paper oo. — Monpor e, Wiluots, 
ri99fl 81). L. K, 964 ; [19263 8. 0. R. 
483 ; 8 W, W. R. 486,— CAN. 


PART HI. SECT. 4, SHB*SE0T. 1, 

p (p. i 6 t ) i. — — d— In an action 

for oamoEes for hreach of oontraot by 


refusal to take delivery of goods : — 
Held : a claim for expenses Incurred 
In going to deft.'e residence to urge 
him to take delivery could not stand. — 
BrAdlkt V. Bailey & JaapkiIson, 
11923] 2 D. L. R. 604; 62 O. L. li. 
489.— CAN. 

k (p. 108) 1. Medical 

attendance .] — In an action for damages 
for personal Injuries arising from 

negligenoe : — Heta the items which 
should go to moke up pltf. *8 damages 
were {infer alia) medical .& hospital 
bills. — OOSUROVB V. Ca NADI AX 

National Railways, (1923] 4 D. L. R. 
818 ; S W. W. R. 1152.— CAN. 

k (p. 108) U. On 

S, & hla wife brought an action 
against deft, for damages for personal 
Injuries. D^t. was found guilty of 
negligence, but the action by S. was 
dismissed on account of oouti'ihiitory 
neglig^oe. The ct. awarded damages 
to the wife against deft. It was 

sought to give fn evidence the wife a 

11 


mediool & hospital bills : — Held : tho 
bills had been contracted by the v\ifo 
as her husband’s agent & w(‘ie his 
liability alone. — S cojblk v. Woon- 
ward, [1924] 1 W. W. B. Ih40.- CAN, 

r (p. 108) 1. Injury to chattel — 

CoBis of repairs — it dcprcciatwn,] — 
Held.* recoverable. — Walteij v, 
BeiBEL, [19271 2 D. L. IL 1005 ; (1027j 
1 W. W. R. 967 21 Sask. L. R. 452.— 

CAN. 

PART III. SECT. 4, SUB-SECT. 2. 

209 V. -3 — Soil*. & client costs 

incurred br the driver of a motor car 
in euceesafully defending an action 
brought against him by a passenger 
In another ear with vhlch his oar had 
collided cannot be recovered by him 
in an action for negligence brought 
against the driver of the other oar . — 
T/oN 1>ON GtTAilANTKE & ACCIDENT v^O., 
Ltd. V. Gibson, [1928] 3 D. L. R. 610 ; 
11928] 2 W. W. U. 682 ; 28 AlU.L. B. 
618.— CAN. 
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deft* & sold it to a customer. Omng to 
the colouring matter with which the rur 
was dyed, the customer contracted a skin 
disease & brought an action against pltfs., 
claiming d&mages. ^ informed deft, 

thereof requested him to undertake the 
defence of the action. Deft, denied liability 
but never suggested that pltfs. had no 
answer to the action, with the result that 
pltfs. defended the action <& a jury awarded 
the customer damages for her suffering, 
pltfs* had to pay the costs of the action : — 
^eld : pltfs. were entitled to recover from 
deft, the damages so awarded, together with 
the customer’s taxed costs of the action & 
their own costs of defending the action as 
between solr, & client. — ^Bbnkett (Sidney) 
Ltd. V . Kbkeghr (1926), 41 T. L. R. 609. 

217. Add. Annotation : — Retd. Sheppy Glue & 
Chemical Works v. Medway River Con- 
servators (1926), 24 L. G. R. 457. 

220. Add. Annotation : — Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 
83. 

223. Add. Annotation : — Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 
83. 

227a. Several sub-sales.] — Defts. sold skins 

to pltfs., who resold to a sub- vendee. That 
sub-vendee sold to a second sub-vendee, 
who sold one of the skins, which had been 
made into the collar of a fur coat, to a third 
sub-vendee. The third sub-vendee sold to 
a woman who wore the coat & developed 
dermatitis on the face in consequence of 
antimony contained in the skin. In each 


inasmuch as it was reasonably defended, .v 
13) the costs of the intennedtote actions, i., 
so far as they were reasonably, incurred.— 


K. B. 78 ; W J . Jv. x>. oou j 

svbaequmt proceedings, _ 

V . La Pelletebib de Rodbaix Societe 


2S5a, - Costs awarded in previous proceedings, 

but not recovered,} — Pith, sought to recover 
from defts.y as special damag^ the costs 
which they themselves had incurred in 
previous litigation in which they were defts, 
Pltfs. in the present action sent a motor lorry 
to be overhauled by defts. The repairs were 
carried out the lorry was returned. Very 
shortly afterwards, while the lorry was in 
use on the highway, one of the wheels came 
off & damaged the van of pltf . in the previous 
litigation, who brought an action in the 
county ct. to recover damages against presept 
pltfs. He won the action at the hearing, but 
the decision was reversed on appeal. He was 
a man of straw & unable to pay the costs 
incurred. Present pltfs. sued present defts. 
for damages for alleged breach of contract & 
negligence, & a common jury found in pltfs.’ 
favour. After argument as to the right of 
pltfs. to recover as special damage against 
defts., on account of their breach of contract 
& negligence, the costs of all previous 
litigation : — Held : such damage was not 
too remote. — Britannia Hyoibnio Laundry 
C o, V . Thornycroft & Co. (1926), 94 L. J. 

K. B. 868 ; 41 T, L. R. 667 ; on appeal, 95 

L. J. K. B. 237; 135 L. T. 83; 42 T. L. R. 
198. 


sale the vendor knew the particular purpose 
for which the goods were required by the 
purchaser, & there was an implied warranty 
that the goods were reasonably fit for such 
purpose. The ultimate purchaser brought 
an action for breach of contract against her 
supplier, the third sub-vendee. The third 
sub- vendee defended the action, & in so 
doing acted reasonably ; but in the result 
the ultimate purchaser recovered damages Si 
costs against him. The third sub- vendee, 
who had incurred certain additional costs in 
connection with the action, claimed to be 
reimbursed by the second sub -vendee, & 
after some resistance, incurring further costs, 
the second sub-vendee paid. The second 
sub- vendee then claimed against thq first 
sub-vendee, who after some dUspute incurring 
further costs, also paid. The first sub- vendee 
claimed against pltfs., who, after taking 
advice, occasioning further costs, paid. 
Pltfs. sued defts. for breach of contract, 
claiming as damages the damages recovered 
by the ultimate purchaser, the costs on both 
sides in that action, & the costs of the inter- 


287. Add. Annotations : — Consd. Harnett v. Bond 
[1924] 2 K. B. 617. Apld. Bradstreets 
British, Ltd. v. Mitchell (1932), 48 T. L. R. 
670. Consd. Howard v. Odhams Press, Ltd., 
[1936] 2 All E. R. 40. Refd. Hambrook v. 
Stokes (1924), 41 T. L. R. 125 ; Tournier iK 
National Provincial & Union Bank of 
England, 11924] 1 K, B. 461 ; Britannia 
Hygienic Laundry Oo. v. Thornycroft (1926), 
135 L. T. 83 ; Singleton Abbey (Owners) v. 
Paludina (Owners), The Paludina (1926), 
96 L. J. P. 135 ; The Edison (1932), 147 
L. T. 141 ; Re Siimns, Rx p. Trustee, [1934] 
Ch. 1. 

287a. .] — contract between a mercantile 

inquiry agency, which furnishes reports on 
the financial stability of companies, firms, & 
persons engaged in trade, & a trading co., 
providing that aU information furnished by 
the agency to its subscriber, the trading co,, 
is supplied in strict confidence for the ex- 
clusive use of the subscriber in the sub- 
scriber’s business, & that the subscriber shall 
indemnify the agency in respect of any loss 


mediate actions ; — Held^ pltfs. were entitled 
to recover the damages which might reason- 
ably be supposed to have been in the con- 
templation of the parties at the time of the 
contract ; the parties must have contemplated 
that damages would be claimed, if there were 
a breach of contract of the kind that had 
occurred, by parties separated by several 
contractual steps from each of the immediate 
parties to each of the contracts along the 
line; pltfs.’ damages should include (1) the 
damages recovered by the ultimate purchaser, 
(2) the costs on both sides in that action, 


or damage which it may suffer or incur from 
the breach by the subscriber of any of the 
conditions of the contract, is not void as 
being against public policy on the ground 
that the fundamental element of the contract 
is the desire on the part of the agency to 
protect itself against the risk of actions for 
libel resulting from reports issued by it to 
subscribers. If, however, a subscriber does 
disclose information supplied by the agency 
with the result that the agency has to pay 
to a third: party damages for a libel on that 
third party contained in ttxe information in 
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questdon* no special damage being suffered 
by tb© third party, the only damages recover- 
able by the agency from the sxibscriber in an 
action for breach of contract are nominal 
damages, the causa causans of the liability 
to pay damages being the unlawful act of the 
agency in publishing a libel & the disclosure 
by the subscriber being only the causa sine 
qua non.— B eadstreets British, I/cd. v. 
Mitchell, [1933] Ch. 190; 102 L. J. Oh. 
34 ; 148 L. T. Ill ; 48 T. L. li. 070. 

Annotation : — Ooxuid. Howard v. Odliama Press, Ltd., [1936] 

2 All E. R. 40. 

260a. S . P . Habeison v. McSheehan, [1885] W. N. 
207. 

262. Add, Annotation : — Consd. The Kate, [1935] 

P. 100. 

265. Add, Annotations : — Refd. Britannia Hygienic 
Laundry Oo. v, Thomycroft (1926), 135 L. T. 
83; Dee Conservancy Board v. McConnell, 
[1928] 2 K. B. 159. 

268. Add, Annotations : — Consd. Addie R. & Sons I 
(Collieries) v, Dumbreck, [1929] A. 0. 358 ; ' 
Domino i;. Grimsdall, [1937] 2 All E. K. 119. 
Refd. Sutcliffe v. Clients Investment Co., 
[1924] 2 K. B. 746 ; Compania Mexicana De 
Petroleo El Aguila v. Essex Transport & 
Trading Co. (1929), 141 L. T. 106. 

276. Add, Annotation : — Consd. Haynes v, Har- 
wood, [1935] 1 K. B. 146. 

279. Add, Annotations -Consd, Marchant Manu- 
facturing Oo. V, Leonard D. Ford & Teller, 
Ltd. (1936), 154 L. T. 430. Refd. Noble v. 
Harrison, [192(]j 2 K, B. 332 ; Smith v. 

Q, W. By. (1926), 135 L. T. 112; Pontar- 
dawe Rural Council v, Moore-Gwyn, [1929] 

1 Ch. 656 ; Northwestern Ltilities, Ltd. v, 
London Guarantee & Accident Co., [1936] 
A. C. 108. 

280. Add, Annotations : — Refd. Canadian Pacific 
Ry, V, Kelvin Shipping Co. (1927), 138 L. T. 
369 ; The Edison (1932), 147 L. T, 141. 

282. Add, Annotations: — As to (1) Distd. Martin 
e. Stanboroiigh (1924), 41 T. L. R. 1. Refd. 
Gayler & Pope v, Davies, [1924] 2 K. B. 75. 

284. Add, Annotation : — Refd. Oldham v, Sheffield 
Corpn. (1927), 136 L. T. 081. 

287a. .] — On the morning of Nov. 22, 

1922, the P., the S, A., & the S. were moored 
by their sterns to the quay in Valetta 
Harbour, Malta, in the order named from 
east to west, & the vessels had their anchors 
down forward. There was a strong wind 
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blowing from E.N.B. & there was a swell 
in the harbour. At 8 a.m. the P* dragged 
her anchors & the fore part of the vessel fell 
down upon the S, A, remained in contact 
with her. In endeavouring to get free from 
the S, A, the P. broke away from her moor- 
ings & fell bodily upon the S, A, & parted 
her moorings, & the S. A, in turn fell down 
upon the S, & cast her adrift. The S. A. & 
the S, then manoeuvred in the harbour under 
their own steam to keep away from the shore 
& brought up heading to the wind. Twenty 
minutes later the S. got under the starboard 
quarter of the jS. A., when the revolving 
propeller of the S, A. struck the 5., with the 
result that the <8. was sunk & the propeller 
was damaged. The P. was clear of both 
ships at the time. In an action by the 
S, A. against the P., there being no appeal 
from the decision of the President that the 
P. was liable for the earlier collisions, the 
only questions now at issue was whether 
she was also liable for the final collision 
between the S. A. the S. The President, 
acting on the advice of two of the Elder 
Brethren of the Trinity House, found that 
the final collision was directly caused by the 
negligence of the P., but his decision was 
reversed on appeal. The nautical assessors 
in the Ct. of Appeal advised (a), agreeing 
with the Elder Brethren, that there was no 
fault on the part of the S. ; &> {h), differing 
from the Elder Brethren, that the master of 
the 8. A, was guilty of want of reasonable 
care in not stopping his €)ngines in time to 
avert the collision : — Held : the final col- 
lision was not directly caused by the negli- 
gence of the P., but that the action of the 
S. constituted a novus actus intervenienSy tlie 
8, A, having failed to prove that the fif., in 
acting as she did, was free from blame. 

Per Lord SuMKEE. The miscalculation of 
the master of the <8. A. in not stopping his 
engines sooner also broke the chain of 
causation. — Singleton Abbey S.S. Ownees 
V, Paludina S.S. Ownees, The Paludina, 
[1927] A. C. 16 ; 95 L. J. P. 135, H. L. 
Annotation : — Befd. Oanadian Paoifllo Ry. Co. v. Kelvin 
Skipping Co.. Ltd. (1927). 138 L. T. 369. 

288. Add, Annotations : — Consd. The St. Nicolai 
(1925), 133 L. T. 640. Distd. G. W. By. p. 
S.S. Mostyn, [1928] A. C. 57. Refd. British- 
American Tobacco Co. v. Jones (1925), 134 
L. T. 405 ; Witham Outfall Board v, Boston 
Corpn. (1926), 136 L. T. 756. Refd. Dee 
Conservancy Board v, McConnell, [1928] 2 
K. B. 159. 


Part IV. — Aggravation and Mitigation. 


290 , Add, Annotation : — ^Retd. Martin v. Stout, 
[1925] A.O. 369. 

298* Add, Annotation : — Refd. Cohen v. Sellar, 
[1928] 1 K. B. 536. 

801. Add, Annotations : — Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. Refd. Cohen v. 
Sellar, [1926] 1 K, B. 636. 


302. Add. Annotation ;~Consd. Kiloy i-. nrowu 
(1939), 98 L. J. K. B. T;W. 

804. Add. Annotations :~-netA. (Jintis Moffat, l^td. 

V. Wheeler, fl929J 2 iVmrrrh’ 

Oadogan Developments, Ltd., 1 (.h. 

479. 

306. Add. Annotation --RM. Vanbergen r, 8t. 
Edmunds Properties, Ltd. (1933), 140 L. T. 
182. 
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PART IV. SECT. 1, SUB-SECT. 2. 

d i. Serious injury.] — 

$12,000 damages held not excessive 
for a comminute fracture of the skull 
by a bullet fired by a constable of the 
Hoyal Canadian Mounted Police. — W il- 
soN V. Mainland, [1933] 2 D. Ij. R. 539 ; 
6 M. P. K. 482 ; 59 C. C, C. 385.— CAN. 

d ii. Absence of provoca* 

tion.] — In an action for assault 
in which pltf. appealed for a larger 
amount for both special & general 
damages it wtvs proved that deft, bad 
assaulted pltf. twice. There was evi- 
dence of provocation for the first 
assault but none for the second, which 
was committed when pltf. was lying 
on the ground os the result of the first : 

« — Held : the general damages should 
bo increased from $50 to $.500 & 
the special damages by an item of 
$11.3.5. — QUILI 4 ET V. Charlbbois, 
119351 3 W. W, R. 438.— CAN. 

d iii. “ — - Trespass — Abusive con^ 
duct], — An appeal from a judgment 
whereby pltf., in an action for trespass, 
was awarded vindictive damages in 
addition to special damages : — Held : in 
view of deft. '8 persistence in trespassing 
in defiance of pltf.^s requests to desist, 
his violent & abusive conduct towards 
pltf., & the particularly Injurioua & 
malicious manner in which certain of 
the trespapsses were committed, the 
allowance of vindictive damages was 
justified & the amount thereof should 
not he reduced. — Spenokr v. Grant, 
fl928J 1 D. L. H. 820 ; (1928J 1 W. W. R. 
190 ; 22 Sask. L. K. 305.— CAN. 

^ iv, Violent beJiaviour .] — 

A city ooron., conatruotlng a sewer, 
expropriated on easement over pltf.’s 
land for that purpose. l>eft. con- 
tracted with the oorpn. to construct 
that part of the sewer which ran 
throu^ pltf.*s land* In performing 
his contract, deft, did hot confine 
himself to that part of the land which 
was subject to the easement, hut unlaw- 
fully cut down trees & deposited send 
Sc silt upon the land outmde the part 
subject to the easement, Sc thmby 
depreciated the value of the land: — 


Held : the amount of damages in such 
an action as this may be indefinitely 
enhanced by evidence of violent & 
arrogant conduct on the part of deft. — 
Paffard tJ, CAVorn, [1929] 1 D. L. R. 
Ill ; 68 O. L. R. 171.— CAN. 

d V. High-handed be- 

haviour.] — In an action for damages 
for trespass founded on the wronrful 
seizure of a motor car which pltf. had 
bought from deft, under a conditional- 
sale agreement : — Held : because of 
the high-handed conduct of deft, 
which loured pltf.’s feelings, the trial 
Judge was fustlfiod in awarding 
exemplary damages. — Griffiths v. 
Fordyoe Motors, Ltd., [19301 2 
W. W. R. 698 ; 4 D. L. R. 451 ; 43 
B. O. R. 119.— CAN, 

PART IV. SECT. 2, SUB-SECT. 1.— B. 

341 X. .] — Canadian Flexible 

Skate Co., Ltd. v. Monarch Brass 
Manufacturino Co., Ltd., [1925) 2 
D. L. R. 387 ; 56 O. L. R. 362.— CAN, 

341 xi. McKennt V, Drum- 

mond & Dvoretsky (1926), 29 W, A. 
L. R. 6.— AUS. 

3621. Sale of goods — Befusal to 
flcccpLl— Unless a purohaaer has by 
the contract of sale a right to repudiate, 
ne cannot repudiate the sale. If he 
does so, the vendor may sue the pur- 
chaser for the price, or re-sell the 
article ; & If by such sale he incurs 
a loss, then the purchaser must make 
it good. But the vendor must take 
into consideration such payments as 
the purchaser may have made on 
account. — Foster v. Hbintzman & 
Co.. [1923] 4 D. L. R. 166.— CAN, 

352 U. .] — Bradley v, 

Bailey Sc Jasperson, [1923] 2 D, L. R. 
504 ; .52 0. L. R. 439.— CAN. 

354 i. AnHoipatorv breach.]—^ 

Where there had been a breach of 
contract by defts. : — Held: pltfs. 
were entitled to nominal damages onlv, 
as when pltfs. found that defti. would 
not carry out the contract, they shordd 
have gone into the market Sc done the 
best they could with a similar con- 


tract. — Campbell v. Mahler (1919), 
48 0. L. R. 896 ; 14 Ur- W. N. 348 ; 
affd- 16 0. W. N. 339.— CAN. 

fm. Trouble cj& Hak attending 

performance of contract.] — In allowing 
damages for wrongful repudiation of a 
contract to accept delivery of poles not 
yet out : — Held : there should be taken 
into consideration the risks of dis- 
appointment Sc dliflonlty tn cutting 
& delivery that might arise from un- 
expected sources ; & an allowance in 
reduction of damages should be made 
for the release from the care, trouble & 
risk attending a full execution of the 
oontraot.^ — Connors v. MoGbeoor, 
[11)24] 2 D. L. R. 86 ; 2 W. W. R. 
294 ; 20 Alta. L, R. 289.— CAN, 

PART IV. SECT. 2, SUB-SECT. 2. 

364 Iv. To assauU.V^On 

appeal from a judgment for pltf. in an 
action for assault the damages were 
reduced to 110, the assault having 
been merely a technical one, which 
apparently nod been courted by pltf. 
with a view to an action for damages.— 
Hodokinson V, Martin, [19281 3 
W. W. R. 763.— CAN. 

m i. Continuing contract with 

dodor. ]— Where a person has a contract 
with a doctor whereunder he is entitled 
to the doctor’s sorvlces when they are 
required as a result of disease, aoeddent 
or other causes, he cannot, in an action 
for damages for personal injuries, 
recover as damages the amount which 
such servioes would have cost had he 
not entered Into such contract. — 
Taylor v. Turner, [19263 8 D.L. R. 
674 ; [19261 2 W. W, R. 490,— CAN. 

PART IV, SECT. 8. 

qi. — ConversUm — Owda of proof ,] 
—Whore it was found that there was 
no authority In deft, bank to sell 
shares pledfi^d as collateral security 
without judicial ^ocess: — Held: as 
to damages, the burden w^s on the 
bank to show it got full value for 
the shares. — Georoeison v. Dominion 
Bank, tl924) 8 D. L. R. 667 ; 2 W. 
W. E. 931,— <3AN. 
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PART V. SECT. 1, SUB-SEOT. 1. 

880 *1. .1 — In an action for 

damages for breaoli of contract, the 
measure of damage is the cBtlmated 
loss directly & naturally resulting 
from the breach thereof. — H atfield 
& CJO. c. Obonkhitb (1922), 60 N. B. R. 
468.-— CAN. 

380 ail. .1 — In an action for 

damages for non-^aoceptance of goods, 
the measure of damages is the esti* 
mated loss directly & naturally re- 
sulting In the ordinary course of events 
from the buyer*8 breach of contract. — 
Rbooed Foundby Sc Machine Oo. c. 
Gabson. C1923) 2 D. L. R. 142 ; 50 
N. B. R. 110.— CAN. 

880 xm, Goods manufactured or 

parUy manufactured,] — In respect of 
goods manufactured or partly manu- 
factured & ready or partly ready for 
deliyery* before defts. repudiated tbolr 
contract : — BeJd .* pltfs. were entitled 
to recover, as damages for breach of 
oontraot, a sum equal to the contract 
price of the finished or partly finished 
goods, less theh^ value at the Ume of 
or within a reasonable time of the 
breach.— Hamilton Geab 8c Machine 
Od. e. Lewis Brotbd^, [19241 3 
D. L. R. 867 ; 64 O. tUL 685.-<JAN. 

880 xlv. — ^ — .] — In an aotlon for 
negligence causing damage to goods 
the measure of damages is the depredia- 
tion in the value of the goodh aa the 
result of the accidents— O opiiEY c* 

sh* Nimtnta damoaeal— Nominal 


damages awarded whoro breach of con- 
tract, but no substantial damage. — 
Canadian Woodmen of the World v. 
Hooper, [1936] 2 D. L, R. 802.— CAN. 

sn. Consignment of wheat for sale — 
Failure to sell ,] — Where grain is oon- 
slguod for sale & the consignee is in- 
structed to sell it as soon as it is un- 
loaded, if the price be then a certain 
figure or better, but he neglects to 
carry out such Instructions, Ihe con- 
signor ia entitled In damages to the 
difference between the price at the 
time of unloading & the lower price on 
the day when he learns that the grain 
has not been sold, even though he does 
not immediately notify the oonslgnee 
that his instruotiona have not been 
carried out. — Pabadib v. Federal 
Grain Co., Ltd., [1925] 2 W. W. R. 
164.— CAN. 

sw. Agreement to exchange <t sell 
timber herihs — Loss of pro^x — Bub- 
Btanticd daTfiaoesJ— -K nox & Lewi8 
c. Hall, [192712 H.L.R. 1128; [19271 
8 W. W. k 27 ; 88 B. 0. R. 848 ; reesd 


irnwer oenns — juoss oj proms — auo- 
Btanticd daTfiaoesJ— -K nox & Lewi8 
c. Hall, [19271 2 D.L.R. 1128; [19271 
8 W. W. k 27 ; 88 B. 0. R. 848 ; reesd 
sub nom. Hall v, Hnox, [1928] 1 
L.L.R. 193; [19281 S.C.R. 87.— CAN. 

sb. Agreement to pay for mineral 
claim db keep up assessment work — 
Claim aUowed to lapse.] — Held: the 
measure of damages was the value, if 
any, of the property lost. — McGee v. 
Clarke, [19271 1 W. W. R. 593 ; 38 
B. 0. R, 165.— CAN. 

sd. Wrongful eviction of ks86e,]^ln 
regard to damagos^recoverable by a 

wrongfully evicted lessee, the of®® 
germed by the general rule applicable 


to all breaches of contract, namely, 
that the party wronged is, so far as 
money can do It, to be placed in the 
same situation, with respect to 
damages, as if the contract had been 
performed. Compensation to the 
lessee will not be confined to the value 
of tho unexplred term, but will include 
all loss nafura-Uy resulting from the 
eviction. — Haack v. Martin, [1927] 3 
D. L. R. 19 ; [1927] S. C. R. 413.— 
CAN. 

sf. JCease of racehorse to trainer for 
specified period — Owner taking horse 
away before expiration of period — Loss 
of prospective unnnmgs recoverable.}— 
Howe v. Teefv (1927), 27 R, 
N. S. W. 801 ; 44 N. S. W. W. N. 102. 
— AU8. 

Mg. Measure selected by plat id iff.] — 
Bdrelird &; Co., Ltd. \V.\mlen 
(1928), 28 S. R. N. S. W, 007 : 45 

N. S. W. W, N. 201.— AUS. 

sh. Breach of confrnct to summer- 
fallmv.l—A uiidor a crop-pay- 

ment loaso broke his covonaiit to 
Bummerfallow. The leasor, who had 
the work done st his own expense, 
contended that the delay in doing It 
would leduce the crops to bo grown & 
claimed damages on that head : — 
Jfeld : since It w^as impossible to say 
with any degree of certainty that the 
' crops In the subsequent years w'ould 
1)0 less than they would have been bad 
deft, performed his covenant, such 
damages could not he awarded.-^ 
UGLtJM V, TCRKEIHON, [19301 3 

W. W. R. 26 ; 4 D. L. R. 1022.-^AN. 


Oases 404c— 413. English and Empire Digest Supplement. 


Pltf. gave a bond conditioned to replace 
5 per cent, stock on a given day. After that 
day government gave the holders of that 
stock an option, to bo paid of? at par, or to 
commute their stock for 3 per cents. Pltf. 
expressed to deft, a wish to have the stock 
replaced, that he might be paid at par, but 
no wish to take 3 per cent, stock : — Held : 
he was not entitled to recover the price of 
so much 3 per cent, stock as he might have 
obtained in exchange for the 5 per cents. — 
M‘ Arthur v. Seaporth, Lord (1810), 2 
Taunt. 257 ; 127 E. R. 1076. 

Annotations: — Gonsd. Glllintcliam v. Waakett (1824), M‘CIe. 

198. Distd. Galnsford Carroll (1824), 2 B. & O. 624 : 

Williams v. Peel River Land & Mineral Co., Ltd. (1886), 

65 L. T. 689. 

404d. ,] — In assessing damages on a writ of 

inquiry, on a bond to replace stock, the fair 
rule is to take the price of the stock on the 
day of the trial, or the day previous. — Har- 
rison V. Harrison (1824), 1 C. & P. 412. 

404e. .] — The true measure of damages in an 

action for not re-delivering shares lent to 
deft, upon a contract to return them on a 
given day, is, not the market-price at the 
time of the breach, but the raarket-pri^je at 
the time of the trial. — O wen v. Routh <fc 
Ogle (1854), 14 C. B. 327 ; 2 C. L. R. 365 ; 
23 L. J. C. P. 105 ; 22 L. T. O. S. 260 ; 18 
Jur. 356 ; 2 W. R. 222 ; 139 E. R. 134. 

408a. Option to purchase — ProOt on resale lost by 
improper withdrawal.] — Pltf., having an 
option from deft, to purchase a freehold 
house for £4,000, agreed to sell the property 
to S. for £4,500, then wrote accepting 
deft.’s offer to sell the house. In the mean- 
time deft, had sold the property to B. for 
£4,000 : — Held : as speciffc performance of the 
contract was impossible by reason of deft.’s 
own act, pltf. was entitled to recover from 
deft, as damages £500, the difference between 
the pi'ice at which the property was offered to 
pltf. & that at which pltf. contracted to sell 
it. — Gopfin V. Houldeb (1920), 90 L. J. Oh. 
488 ; 124 L. T. 145. 

411a. Contract to print bank-notes — Unauthorised 
use of plates.] — A firm of printers employed 
by the Bank of Portugal to print a series of 
bank notes known as Vasco da Gama 600 
escudo notes delivered to the Bank 600,000 
notes which were put into circulation in 
Portugal. Subsequently, in breach of their 
contract of employment, the printers de- 
livered to one M., the bead of a band of 
crimmals, 580,000 nqjies of the same type, 
printed from the original plates or from plates 
made from the same die, in the belief that he 
had the authority of tlae Bank. M. & his 
associates introduced these false notes into 
Portugal & put a large number of them into 
circulation. The Bank on discovering that 
unauthorised notes were in circulation issued 
notices withdrawing the whole of this issue 
of Vasco da Gama notes & undertaking, 
within a limited time, to exchange all notes 
of this type presented to the Bank for other 
notes. The Bank had an exclusive licence 
to issue bank notes as legal tender in Portugal, 
but the amount of the notes to be issued was 
controlled by law. At all material times the 
currency was inconvertible. In an action 


bv the Bank against the printers for breach 
of contract defts. maint^ned (a) that the 
loss suffered by the Bank was due to their 
own voluntary action in paying the un- 
authorised notes ; (6) that the loss to the 
Bank was limited to the cost of printing 
paper in regard to the new issue : — Held : 
{}) the loss arose naturally from the breach 
of contract ; (2) the proper measure of 

damages was the exchange value expressed 
in sterling of the genuine currency given in 
exchange for the spurious notes, together 
with the cost of printing the genuine notes 
withdrawn. 

(3) Where the sufferer from a breach of 
contract finds himself in consequence of that 
breach placed in a position of embarrass- 
ment the measures which he may be driven 
to adopt in order to extricate himself ought 
not to be weighed in nice scales at the 
instance of the party whose breach of con- 
tract has occasioned the difficulty. It is 
often easy after an emergency has passed to 
criticise the steps which have been taken to 
meet it, but such criticism does not come 
well from those who have themselves created 
the emergency. The law is satisfied if the 
party placed in a difficult situation by 
reason of the breach of a duty owed to him 
has acted reasonably in the adoption of 
remedial measures, & he will not bo held 
disentitled to recover the cost of such 
measures merely because the party in breach 
can suggest that other measures less burden- 
some to him might have been taken (Lord 
Macmillan). — Banco de Portugal v , 
Waterlow & Sons, Ltd., Waterlow & 
Sons, Ltd. v. Banco db Portugal, [1932] 
A. C. 452 ; 101 L. J. K. B. 417 ; 147 L. T. 
101 ; 48 T. L. R. 404 ; 76 Sol. Jo. 327, H. L. 

Annotations : — As to (t) Oonsd. The Edison (1932), 147 L. T. 

Ml. As to (3) Refd. Hall, Ltd. u. Barclay, 11937] 3 All 

E. R. 620. 

412a. Continuation of contract depending on third 
party.] — Lefts, agreed in writing to purchase 
from pltfs. all the stores that they required 
in the United Kingdom for their vessels, 
pltfs.’ profits on the net price invoiced by the 
manufacturers to pltfs. to be discussed every 
six months, & the agreement was to remain 
in force as long as another agreement between 
a third oo. & defts. continued. This other 
agreement had been previously made on the 
same day, but it was not signed till the follow- 
ing day, & it was to remain in force for ten 
years unless certain payments were sooner 
made. After observing the agreement with 
pltfs. for five months defts. repudiated it : — 
Held : as the continuation of the agreement 
between pltfs. & defts. for more than six 
months depended on the volition of a third 
party, & as the agreement contained nothing 
to prevent defts. from buying their stores 
outside the United Kingdom, pltfs. were 
entitled only to damages in respect of a 
period of one month. — Fbanco-Bhitish Ship 
Store Co., Ltd. v. Compagnib des Chae- 
. GBUB8 Pban<?ai8b (1926), 42 T. L. R, 735. 

413. Add. Annotations : — Consd. Ley v, Hamilton 
(1934), 161 L. T. 360. Refd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711 ; ToUey 
V. Fry (J. S.) &Sons. Ltd., [1930] 1 K. B. 467. 


PART V. SECT, 1, SUB-SECT. 2. 

414 ii. Revsd. on other grouade, Q. XL 15 K. B. 11 : [1907] A. O. 464. 

414 vUt .J— 'Paffabu V. Oavotti, (1929J 1 D. L. E. Ill ; 63 O. L. E, 171.-~OAN. 
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Vol. XVn.— Damages. Cases 418— 426b. 


418. Add, Annoiaiione : — Aa to (1) Apld. Smith v. 
Schilling, [1^28] 1 K, B. 429. Consd. Ley v, 
Hamilton (1934), 151 L. T. 360. Refd. 
Mechanical &> General inventions Co. v. 


Austin & Austin Motor Co., [1936] A. 0: 346, 
As to (2) Refd. Martin v. Benson, [1927] I 
Iv. B. 771. 


Part VI. — Liquidated Damages or Penalty. 


424. Add, Annotations : — Generally, Refd. Admir- 
alty Oorars. V. S.S. Chekiang, [1926] A. C. 637 ; 
Widnes Foundry (1926), Ltd, v. Cellulose 
Acetate Silk Co. (1931), 47 T. L. R. 481; 
Imperial Tobacco Co. (of Great Britain & Ire 
land), Ltd. v. Parslay, [1930] 2 All F. 11. 515. 

426. Add, Annotations: — As to (1) Consd. Pearl 
Assurance Co. v. South Africa Union Govern- | 
ment, [1934] A. 0. 670. As to (2) Consd, 
Widnes Foundry (1925), Ltd. v. Cellulose 
Acetate Silk Co. (1931), 47 T. L. K. 373; 
Pearl Assurance Co, v. South Africa Union 
Government (1934), 50 T. L. R. 563. 

426. Add, Annotations: — As to (1) Apld. Widnes 
Foundry (1925), Ltd. v. Cellulose Acetate 
Silk Co. (1931), 47 T. L. R. 481. As to (2) 
Apld. English Hop Growers v. Bering, [1928] 

2 K. B. 174. Consd. Imperial Tobacco Co, 
(of Great Britain <fc Ireland), Ltd, v, Parslav, 
[1936] 2 All E. R. 515. 


426a. 


-.] — Deft, was a member of pltf. society, 


which was formed to organise the marketing 
of home-grown hops by their sale through pltfs. , 
& by a written agreement deft, undertook 
to deliver to pltfs, all hops gi'own or produced 
by him in 1926 on certain land. The agree- 
ment also provided that ii deft, failed to 
deliver to pltfs. the hops or disposed of them 
otherwise than through pltfs., he would pay 
to pltfs. as Sl for liquidated damages £100 per 
acre or proportionately on a less acreage : — 
Held : as a breach of the a^oement might 
occasion serious damage which it might be 
diflicult to value exactly or ascertain before- 


hand, the sum fixed by the parties as a pre- 
estimate of the damage, namely, £100 per 
acre, was not a penalty hut liquidated 
damages. — English Hop Growers v, Ber- 
ing, [1928] 2 K. B. 174 ; 97 L. J. K. B. 569 ; 
139 L. T. 76 ; 44 T. L. R. 443, C. A. 

AnnotcUion : — Consd. Imperial Tobaeco Co. (of Great 
Britain & Ireland), Ltd. i\ l^arsla.v, [11)36] 2 All E. R. 515. 

AOAh — A contract entered into by pltfs. for 

the manufacture, delivery & erection of an 
acetone recovery plant for defts. to be used 
by defts. in the process of manufacturing 
artificial silk, provided that the plant should 
bo delivered & erected in 18 working weeks 
from the receipt of final approval of the 
drawings. The contract stipulated' by clause 
10 that : “If this period of 18 working 
weeks is exceeded you (pltfs.) to pay by 
way of penalty the sum of £20 per working 
week you exceed the 48 weeks. ...” There 
was a delay of 30 weeks by pltfs. in delivering 
& erecting the recovery plant ; & in an 

action by them claiming the agreed price 
defts. counterclaimed for damages for delay, 
the actual loss which they suffered having 
considerably exceeded the “ penalty ** of 
£20 for each of the 30 weeks ; — Held : the 
sum of £20 a week was agreed damages 
was the only sum that defts. were entitled to 
recover. — Cellulose Acetate Silk Co., 
Ltd. V. Widnes Foundry (1925), Ltd., [1933] 
A. C. 20 ; 101 L. J. K. B. 694 ; 147 L, T. 
401 ; 48 T. L. R. .595 ; 38 Com. Cas. 61, 
H. L. ; ajfg., S. C. sub nom. Widnes Foundry 
(1925), Ltd. v. Cellttlose Acetate Silk 
Co.. Ltd., [1931] 2 K, B. 393, C. A. 


PART VI. SECT. 1, SUB-SECT. 1. 

422 iii. .] — Acting under the 

provlslona of the Diamond Cutting 
Act, 1919, the Govt, of the Union of 
South Africa, by the Under 'Secretory 
for Mines & Industries, on May 28, 
1928, entered into an agreement with 
certain diamond cutters whereby in 
effect the cutters undertook to set 
up a diamond cutting industry in tlio 
Union & within a period of six months 
to erect Sc complete a diamond cutting 
factory or factories, to provide the 
necessary machinery therefor, & to 
conduct all necessary operations in 
oonnootlon therewith. The contract 
was for five years, Sc the cutters, by 
danse 14, undertook to deposit ^vith 
the Union, If so roqtilrod, a total 
guarantee of £10,000, which snxn, 
according to the agreement, was to bo 
considered as liquidated damages &: 
to be psdd to the union In the event of 
the cutters' failure to oarry out the 
obligations linposed on them under the 
agreement. The agreement was rati- 
fied by Parliament & the full guarantee 
was called for, Sc the cutters arranged 
with applt. assurance 00 . to give the 
Union a guarantee for £10,000. The 
cutters. In pursuance of the agreement, 
proceeded to erect a factory, but on 
Deo. 31, 1931. they repudiated the 
agreement & closed down the factory. 
In Mar. 1932, the business of the 
cutters waa sequestrated as insolvent 
by the Supreme Ct. of South Africa. 


On a preliminary point arising on a 
claim by the Union against o.pplt. 
assurance co. as guarantors ; — Held : 
on the construction of the Roman 
Dutch law, 08 at present developed, the 
sum claimed was a penalty Sc actual 
proved damage (up to the total sum 
guaranteed) could alone be recoverable 
in respect of It, Sc therefore it would 
fall to the Union to prove damage & to 
give before trial such particulars thereof 
as might be asked for & as the appro- 
priate ct. in South Africa might see fit 
to allow. — PBAUii Assxjbanob Oo., Ltd. 
V. Union of South Africa Govern- 
ment, 11934] A. O. 570 ; 103 L. J. P, O. 
174 ; 152 L. T. 4 ; 50 T. L. R. 563, 
P. a— S. AF. 


PART VI. SECT. 1, SUB-SECT, 2. 


424 vii. .1 — A rate of damages 

provided for In a contract between a 
co-operative 00 . & a grower of fruits Sc 
vegetables, under which the latter 
agreed to deliver all ^ products to 
the co. to be marketed by it, for the 
breach thereof : — Held : to be liqui- 
dated damages Sc not a ponaltj^. — 
Associated Growers of British 
Columbia, Ltd. tj. British Columbia 
Fruit Land, Ltd., ri925f 1 D. L. R. 
871: [19251 1 W W. R. 50,5 ; 34 
B. C. R. 533.— CAN. 


424 viii. .1 — A contract between 

Itfs. Sc deft, provided that should deft, 
lil to deliver to pltfs. all the wheat 
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covered by the contract, he would pay 
to pltfs. as liquidated darn ages 25 cents 
per bushel for all ivheat which he 
should have failed to deliver : — Held : 
the 25 cents per bushel was not a 

g enalty but liquidated damages. — 
askatchkwan Co-operative Wheat 
Producers, Ltd. v. Zurowsei (Sask.). 
ri926] 3 D. L. R. 810 ; 11S)2«J 2 

W. W. R. 604.— CAN. 

424 lx, .] — Bouoaut Bay Co., 

Ltd. V, The Commonwealth, [19271 
Argus L. R, 415.— AUS. 


PART VI. SECT. 1, SUB-SECT. 3. 

442 i. Oawfl 0/ disproof.] 

-It the sum mentiono<l in a l^ond is 
xpressod to be a penalty, the o/ius of 
[lowing that It was inU'inbHl as liqm- 
ated damages is on the person assert ■ 
ifc. — (A.-G. OF Canvda) V. 
lONDON GUAK\NTEK & 
iTD., [1920] 2 W. w. u. 83.— CAN. 

44 gji{. — .j Where a. sum 

i stipulated to be paid as liquidated 
amagcH. & is payable, not on the 
apponlDg of a single event, but of 
no or more of a iiuinber of events, 
>me of which might result in ineon- 
(lorable damage, the ct. may decline 
. construe the words “ llqnida ed 
images according to their ordinary 
nailing & may treat such a sum as a 
malty. — Sh axilla v, Feinstein, 
9231 3 D. L. R. 1035; 16 Saek. L. R. 
4 : [19231 1 W. W. R. 1474.— CAN. 
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— Deft., who had been placed 
upon tho ‘‘ stop list " Qf pltfs., entered into a 
“ price- maintenance ** ngreerpent with them 
that he would not sell their goods at pz'ices 
Jower than those set out in printed schedules i 
ft^m time to time issued by them. The / 
agreement contained a clause that for every 
breach thereof by deft, he would pay t 
pjtfs. the sum of £15 as liquidated ^damage 
in respect of each sale. Deft, committed 
breai^hos of the agieement A; an action was 
bi'oiight for an injunction & to recover £105 
as agreed <fc liquidated damages in respect of 
11 such breaches. At the trial the learned 
judge held that the disparity between the 
price of the article sold &; the sum to be paid 
as damages prevented such damages tcom 
being liquidated damages & were a penalty : — 

J/ eld : Ihfj only question to be considered was 
wlietjticr the sum claimed as liquidated 
damages was a fair pre-estimate of the 
damage likely to flow from the breach, & not 
unconscionable. Neither ihe fact that pltfs. 
were a powerful & influential co. &; the trader 
a man in a very small way of business nor the 
fact that there was considerable disparity 
between the sum claimed as liquidated 
damag(\s & the price of the article sold was 
relevant. — IJviPERiAJi Tobac(X> Oo. (of (treat 
Britain <fc Ireland), Ltd, v. Pabslay, [1930) 

2 All E, II. 515 ; 52 T. L. K. 585 ; 80 8ol. 

Jo. 404, 0, A. 

455. Add. Annoiaiion : — Retd. English Hop 

Growers v. Bering, [1928] 2 K. B. 174. 

461. Add. Annotations : — Consd. Widnes Foundry 
(1926), Ltd. V. Cellulose Acetate Silk Oo. 
(1931), 47 T, L. K. 373 ; Imperial Tobacco 
Co, (of Great Britain &; Ireland), Ltd. v. 
Parslay ( 1 935), 52 T. L. K. 01 . Retd. English 
Hop Growers v, Bering, [1928] 2 K. B. 174. 

483. Add, Annotation : — ^Refd. Widnes Foundry 
(1926), Ltd. V. Cellulose Acetate Silk .Co. 
(1931), 47 T. L. R, 373. 

487. Add. Annotation : — Folld, Lock v. Bell, 
[1931] 1 Ch. 35. 

487a. .]' — By a contract 


agreement Pfty to the omei', oii 

demand, the sum of On 8, 1928, 

deft, had given to the brewers who ifer© the 
freeholders of. T. references whio|l ^ey had 
accepted by Oct. 10. He w^t to the magis- 
trafes' clerJc & signed fc^'' - 

reference to a request for a tempora^ transfer 
on Nov. 10, & for full transfer on Dec. 8. At 
least a week before Nov. 10 deft, knew that 
he would be unable to comjolete the purchase 
of T. unless he could raise a loan. His 
brokers acting in the matter sent him a 
notice to attend on Nov, 10. He did so, 
jfirst saw the brewers, telling them that he 
could not complete, & that the notice of 
application for transfer would have to be 
withdrawn & another one given. He Uien 
arranged with pltf. that completion should 
take place on BeO. 8. Beft., however, did 
not attend to complete. On Bee. 22 deft, 
stated that he would complete on Jan. 30, 

In an action by pltf. for a declaration that 
the contract had been rescinded & the d^osit 
of £120 forfeited, «fe for damages : — Held : 
under the terms of the contract, the sum' of 
£200 damages was in the nature of a penalty, 

Sr> therefore not recoverable. — L ook v. Bell, 
[1931] 1 Ch. 35 ; 100 L. J. Ch. 22 ; 144 
L. T. 108. 

06. Citation : — For “ on appeal ” read 
qivent proceedings'^ 

I Annotation : — Delete “ Generally, Mentd. Re Hall (1864), 

11 h. T. 679.'^ 

527a. Covenant to pay excess over given ambunt — 
Penalty.] — ^A covenant by deft, that the debts 
of a certain firm into which pltf. was about to 
be admitted as partner did not exceed a 
specific sum, & that if they did deft, would 
pay on demand of the pltf. the sum by which 
the debts might exceed the specific amount : 

— Held: (1) to be a covenant for an un- 
liquidated sum ; (2) it was properly left to 
the jury to say what loss pltf. had sustained 
by a breach of the covenant by deft. — 
Walker v. Bboadhijrst (1863), 8 Exch. 
889 ; 23 L. J. Ex. 71. 

■CoQSd. Johnson v. Diamond (1865), 11 Exoh. 


dated 

Oct. 19, 1928, pltf. a^eed to sell to deft, all 
her right, title, & interest in a licensed house 
known as T. of which she was the licensee. 
The contract provided that the purchase- 
money should be paid “on or about 
Nov. 10, 1928, & that deft, should forfeit 
the deposit of £120 which he had paid if he 
should fail to fulfil his part of the contract ; 
also that either party refusing to comply 
with or neglecting to perform any part of the 


dnnotation 
73. 

542. Add. Annotation : — Refd. Widnes Foundry 
(1925), Ltd, V. Cellulose Acetate Silk Co., 
Ltd. (1931), 47 T. L. B. 373. 

548. Add. Annotation : — ^Refd. Widnes Foundry 
(1926), Ltd. V, Cellulose Acetate Silk Co., 
[1931], 2 K, B. 393, 

544. Add. Annotations : — Ck>li8d. Widnes Foundry 
(1926), Ltd, V. Cellulose Acetate Silk Oo. 
(1931), 47 T. L. R. 373. Refd. The Arpad, 
[1934] P. 189. 


453 Iv, .1— Held : having 

regard to the lan^age in a clauBe of a 
contract of service, ttxing a sum as 
liquidated damages for violation hy 
deft, of any or aU of the provisions of 
the contract, tho sum fixed was not 
in the nature of a penalty. — Domi- 
nion Art Co., Ltd. v. murthy (1923), 
54 O. L. R. 332.— (JAN. 

PART VI. SECT. 1, SUB-SECT. 6. 

471 li. .1-— The sum 

mentioned In a bond ^ven under 
Canada Grain Act by one Uoensed to 
operate a country elevator 
to be A penalty & only roooverabio to 
the extent of the actual loss shown, 
there being no evidence to show It 


was intended as liquidated damages, 
& because the oonditions of the bond 
consisted in the nerformanoo of many 
acts, some of which might be of great 
& others of trifling Importano©.-— H, 
A.-O. OP Canada) v. London Gua- 
rantee & Accident Oo„ Ltd., 11920] 
2 W, W. R. 83— CAN. 


} 1, .—.3 — Fried e. Gboroeb, 

(1930] 3 D. L. R. 664.*— can. 


PART VI. SECT. 1, SUB-SECT. 6. 

p 1. Agreement for share of profits 

v/nder ofMonr^FaUure to take vp option 

-^lAgwutaied Kennedy v. 

Harris (1912), 28 O. W. R. 179 ; 
4 O. W. N. 188 ; 7 D. L. R. 291.— 
CAN. 


PART VI. SECT. 1, SUB-SECT. 7, 

_ 529 iit — .h-Pltf. gave deft. 

the exclusive agency for six months 
for the sale of certain land. Deft, 
covenanted that if he failed to effect a 
sale of 1,000 acres in the first six 
months he would pay as liquidated 
damages an amount equal to 12 i>er 
acre for each acre of the 1,000 aores 
unsold. Deft, failed to eft^t a s^ : 

: not a penalty, but liquidated 
damages arising on proof of failure to 
make the Sales, without having to show 
actual loss.— K oJotebn TbuwTO OO. 

(19241 2 W. W. B. 

~ V* 

Belik, [imi 1 W. W. B. 24.— CAN* 
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Vol. zvn.— Damages. 0WiesS«^ 

Part VII. — Pleading, Proof and Assessment. 


660, am* Re Simms, Ex p, 

Tirastee (i938), 103 L. J. Ch. 07. 

661. AM, Anmiation ;—Consd. Re Simms, Ex p, 
Trui^e, (1934] Ch. 1. 

5B7. Add, Anrwtaiion ;~~Folld. Hinton v, Hinton 
& Spillett (1930), 46 T. L. R. 686, 

557a» »]-— In a divorce case,^ 

where co-resp. has not appeared, &, where the 
jury award damages in excess of the amount 
claimed, the claim should not be amended 
until a summons for leave to amend has 
been served on the co-resp. — Hinton v 
Hinton & Spinom (1930), 46 T. L. R. 686 
0. A. 

674a. Contingent damages,] — When a 

verdict is found for deft, upon an issue which 
bars the action, the jury cannot assess con- 
tingent damages for pltf,, without the assent 
of deft. — Newton v, Harlanp (1840), 1 
Man. & e. 644 ; 1 Scott, N. R. 474 ; 2 Jur 
360 ; 133 E. R. 490. 

676. After this case add “ In matrimonia: 

causes .] — See Husband & Wife, No. 4677a.’ 

576a. Assessment by Court of Appeal — Case tried 
without Jury.] — Reaney v. Oo-opbrative 
Wholesale Society, Ltd., [1982] W. N. 78 
73 L. Jo. 292 ; 173 L. T. Jo. 262, 0. A. 

692a. .] — Where a jury has improperly 

awarded an annuity by way of damages 
instead of a lump sum the judge should 
redirect the jury ; he has no power to enter 
judgment for the capitalised amount of the 


annuity. — Fournier v, Canadian 
By. Oo., [1927] A. 0. 167 ; 96 L. J, P. 

177 ; 136 L. T. 609 ; 42 T. L. R, 629, P. 0. 

594. Add, Annotation : — ^Reld. Martin t?* Stout, 
[1925] A. C. 359. 

598, Annotation : — For “ Reid. S.S. Celia v, S.B. 
Voltumo, [1921] 2 A. C. 544,” read Expld. 
S.S. Celia v. S.S. Volturno, [1921] 2 A. O. 
544.” 

Add. Annotation : — ^Refd. Adelaide Electric 
Supply Oo. V. Prudential Assurance Co., 
[1934] A. O. 122. 

599. Add. Annotation : — Expld. Banco de Portugal 
V. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465. 

601. Add. Annotation : — ^N.F. Peyrae v, Wilkinson, 
[1924] 2 K. B. 166. 

602. Add. Annotations : — Apld. The Baam, ,[1933] 
P. 251. Refd. Ellis’ Trustee v. Dixon- John- 
son, [1924] 2 Ch. 451 ; Banco de Portugal v. 
Waterlow & Sons, Ltd. (1931), 47 T. L. R. 
359. 

604. Add. Annotations : — Refd. Ellis’ Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 461 ; Banco de 
Portugal V. Waterlow & Sons, Ltd. (1931), 
100 L. J. K. B. 465. Mentd. Richardson v. 
Richardson, [1927] P. 228. 

608. Add. Annotation : — Consd. Re Parent Trust 
& Finance Co., [1936] 1 All E. R. 641. 

609. Add. Annotation : — Refd. The Baam, [1933] 
P. 251. 

611. Add. Annotation : — FoUd. Peyrae v, Wilkin- 
son, [1924] 2 K. B. 166, 


PART VII. SECT, 1. 

549 XV. .] — To recover 


special damaffes, a pltf. must expressly 
claim thorn in his pleadings & prove 
them striotly at the trial. — C arroll 



549 xvi. S. P. Butt v. Oshawa 
O oEPN., Wilkinson r. Oshawa Corpn., 
[1920] 4 D. L, R. 1138 ; 69 0, L, R. 
520.— CAN. 

549 xvli. .] — In an action 

for breach of oovonaot by delaying 
the completion of a railway oroa^^, 
whioh airorded the best road to pltf.'s 
saw mill : — Held : evidence of special 
damage was not admissible, none being 
alleged in the declaration, &; pltf. not 
bavtog notified defts. at the time of the 
faot^rf his snflering the loss of profit, 
which oonstltutedthe alleged damages. 
— SHAVB2B V. QRKAT WbSSTERN RY, CO. 
(1857), 6 0, P. 321.— CAN. 


PART VII. SECT. 2, 

559 i. Necessity for proof of special 
damage ,\ — On a claim for damages for 
personal Injuries, pltf. oannot claim 
for special damages for nurslug where 
he fails to show that he ha« either 
paid or la under any legal obligation 
to pay for the nursing done ; the fact 
that he Intends to pay a sum to his 
nurse is not sufBoient.— O abroll v* 
rimi 2D. L. R. 452 ; 1 
W^. R 1249 : 18 Saak. L. E. 292. 
—CAN* 

U OLAUBXN e. Oana- 

x>Uln timber & Lands, Ltd. (1925), 
85 3. O. R. 461.— CAN, 


part VH. SECT. 8, BUB-SECT. 1, 
m. Vcfmat i^idffnmit^Assessment try 


master — No jurisdiction.] — Pierson & 
PiEiwoN V. Lay, [1931] 1 W. W. R. 
398.— CAN. 

sb. Necessity for judgment.] — An 
assessment of damages should not be 
ordered except under a judgment 
declaring the plaintiff entitled thereto. 
— Stone v. Vulcan Municipal 
Hospital Distriot, [1930] I W. W. R. 
839 ; 3 D. L. R. 210.— CAN. 

sd. Order for inquiry — lUport of 
referee — Powers of judge.] — ‘Where 
under his formal judgment as entered 
a trial judge ordered that an inquiry 
be made to ascertain what, if any, 
damages had been caused pltf. by cer- 
tain acts of defts., & no appeal was 
taken from said judgment or applica- 
tion made to vary it : — Held : that it 
was not open to the trial judge, on 
receiving the report of the referee, to 
vary the scope or operation of the 
order for reference by placing a con- 
stiuction on it other than that which 
it clearly bore. — B rodt v. Wear- 
mouth Pyle, [I937j 1 W. W. R. 
777 ; 2 D. L. R. 467 ; 51 B. O. R. 344. 

— oAh. 


PART VU. SECT. S, SDB>SE0T. 2. 

675 il. On game principles as 

furp.H-ln assessing damages against 
a member of the Winnipeg Grain 
Exchange for wrongfully oloBlng out 
the account of a customer, a Jud^ la 
not bound to take the highest peak as 
the measure thereof, but may base his 
assessment upon the principal adopted 
by juries , — NiSLSOii e. 

Botterbll (1915). 30 W. L. R. 822 ; 
8 W. W. R. 144 ; 25 Man. L. R. 244.-- 
^JAN. ^ 

.J — When the writ in 

an action, under Wrongs Act, 1915, 
Part III., has been endorsed for trial 
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with a jury, sect. 16 of that Act makes 
the Jury the tribunal to assess the 
damages. If interlocutory judgment 
be entered in default of appearance, 
Ord. XIII., r. 5, does not, in the absence 
of consent of the parties, enable the 
prothonotary to ascertain the damages. 
The deft. Is entitled to notice of the 
assessment of damages by the Jury. — 
Walsh v. MoMiohael, [1928] V. L. R. 
345 ; [1928] Argus L. R. 196.— AUS. 

PART VU. SECT. 8. SUB-SECT. 3.— B. 

598 i. Amount due in foreign currency 
— Date of judgment sued on.] — Where 
deft, in a suit In Bombay contended 
that the rate of exchange should be 
that on the day on which the ot, 
pronounced judgment: — Meld: the rate 
to bo taken was that prevailing on the 
day judgment was given in the High 
Ot. in & 2 gland, which gave pltf. the 
cause of action for the suit in Bon) bay. 
— Madhavji Visram r. Ramm^lai 
Vadilal (1921), 1. L. U. 47 Bom, 
487.— IND. 

A— Held : the rate for 

conversion of divldonc^ pavable in 
foreign currency was the rate rul^ 
on the date when each 
due.— Thb Custodian ,i. BLUcuim. 
[1927] 3 D. L. R. 40, [1927] b. O. U. 
420. — CAN. 

gflQiii - .] — In oases of 

breaSi of contract, the date on which 
the rate of exchange is to bo taken for 
the purpose of converting one set of 
currency into another is the date on 
whioh under the ogreem^t the rionoy 
was to l>e paid & on wMch a ^ r^h 
occurred by its not being paid. 
Shakool & Co. V* Finlay Fleming 
& oo? (1923), I, L. R. 1 Ran. 839.- 



Cases 612 — MSa. English and Empire Digest Suppusment. 


6S6. Add, Annofaiion : — Reid. The Koursk, [1024] 
P. 140 ; PirietJ, Richardson, [1027] 1 K. B. 448. 


612. For the existing para^aph ha original volume 
substitute the following paragraj^ j — 

.] — In an action in this country 

for a debt payable in a foreign currency 
the debt must be converted into English 
currency at the rate of exchange prevailing 
at the date when the debt became due & pay- 
able, & not at the rate of exchange prevailing 
at the date of judgment. — Pbyrak v, 
Wilkinson, [1924] 2 K. B. 166 ; 93 L. J. K. B. 
121 ; 130 L. T. 611. 

Annotation : — Rsfd. The Baarn, [1933] P. 251. 

612a. .] — Between 1903 & 1909 pltfs., 

Russian subjects, effected with defts*, an 
American insurance co- then having a branch 
in Russia, insurances in the form of four 
endowment life policies & paid the premiums 
in Russia in roubles down to 1918. The 
amounts secured by two of the policies having 
become payable : — Held : judgment should 
be entered for pltfs. for the sterling equivalent 
of the amounts due in chervonetz roubles at 
the date when those amounts became due. — 
Bubuger r. New York Life Assurance 
Co. (1927), 96 Ju .T. K. B. 930 ; 137 L. T. 
431 ; 43 T. L. R. 601, C. A. 

Annotation : — ^Refd. Perry v. Equitable Life Asaoe. Society of 
U. S. A. (1929), 45 T. L. R. 468. 

618. Citations .*--Add ‘‘ 16 Asp. M. L. 0. 670.*’ 
Delete ** revsg, S. C. sub nom, Dreyfus & 
Co. V. Atlantic Shipping & Trading Co. 
(1921), 37 T. L. R. 417, C. A.»’ 

Annotations : — Delete ** Mentd. Czamikow 
v. Roth, Schmidt (1922), 92 L. J. K, B. 81 ; 
Ford V, Compagnie Furness (France), [1922] 
2 K, B. 797 ; Pinnock v. Lewis & Peat. 
[1923] 1 K. B. 690.” 

614. Add, Annotation : — Consd. Anderson v. Equit- 
able Life Assce. Soc. of United States (1926), 
134 L. T. 667. 

615. After this case add “ See^ also, Insurance, 
Vol. XXIX., p. 389, No. 3104.” 

618. Add, Citations : — 93 L. J. Ch. 263 ; 130 

L, T. 109. 

Add. Annotations : — As to (1) Consd. Anderson 
V, Equitable Life Assce. Soc. of United States 
(1926), 134 L. T. 657; Buerger v. New York 
life Assce. (1927), 96 L. J. K. B. 930. Refd. 
Broken Hill Proprietary Co. v. Latham, [1933] 
Ch. 373. Generally, Refd. Ellis’ Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 451. 

625* Add, Annotations : — As to (1) Held. Chapman 
V, Ellesmere (1932), 146 L. T. 6,38. As to (2) 
Consd. Ley v. Hamilton (1934), 151 L. T. 
360. Refd. Tolley v. Fry J. S. Sons (1929), 
46 T. L. R. 108. Generally, Refd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 

625a« .] — In assessing damages against 

joint tortfeasors one set of damages wdl be 
dxod ; & they must be assessed according 
to the aggregate amount of the injury result- 
ing from the common act. — ^Chapman v, 
Ellesmere (Lord), [1932] 2 K, B. 431 ; 
101 L. J. K. B. 376 ; 146 L. T. 638 ; 48 
T. L. R. 309 ; 76 Sol. Jo. 248, C. A. 


681. Add, Annotations : — ^Refd. Chapman v, Elles- 
mere (1932), 48 T. L. R. 309 ; Crozier v, 
Wishart & Co. & Western Printing Services, 
Ltd., [1936] 1 AU E. R. 1, 

683. Add, Annotation : — Refd. Crozier v, Wishart 
& Co. & Western Printing Services, Ltd., 
[1936] 1 AllE. R. 1. 

687. Add, Annotation .•—Refd. Banco de Portugal 
V, Waterlow & Sons, Ltd. (1932), 48 T. L, R. 
404. 

088. Add, Annotation : — Consd. The Koursk, [1924] 
P. 140. 

648. Add, Annotations : — Consd. Wing Lee v. Lew, 
[1925] A. 0. 819. Distd. Reaney v. Co- 
operative Wholesale Society, Ltd. (1932), 173 
L. T. Jo. 262. Refd. Hobbs v, Tinling, Hobbs 
V, Nottingham Journal, [1929] 2 K, B. 1 ; 
Ley V, Hamilton (1934), 161 L. T. 360 ; 
Owen i?. Sykes, [1936] 1 K. B. 192. 

648a. .] — ^An appeal from a judge trying a 

case without a jury is a rehearing by the Ct. 
of Appeal with regard to aU the questions 
involved in the action, including the question 
what damages ought to be awai*ded. But 
the Ct. of Appeal will be disinclined to reverse 
the finding of a trial judge as to the amount 
of damages merely because they think that 
if they had tried the case in the first instance 
they would have given a lesser sum. In order 
to justify reversing the trial judge on the 
question of the amount of damages it will 
generally be necessary that the Ct. of Appeal 
should be convinced either that the trial 
judge acted upon some wrong principle of 
law, or tliat the amount awarded was so 
extremely high or so very small as to make it, 
in the judgment of the Ct. of Appeal, an 
entirely erroneous estimate of the damage 
to which pltf. is entitled. 

A doctor, in general practice, who was 
thirty-nine years of age & an athlete, sus- 
tained severe injuries in an accident through 
the negligence of deft.’s servant, the injuries 
having permanent results which necessitated 
the doctor employing an assistant to help him 
carry on his practice & also prevented him 
from following his athletic career. The 
doctor brought an action against deft, to 
recover damages for his personal injuries, 
which action was tried by a judge without a 
jury, & the judge awarded pltf. the sum of 
£10,000 as damages. Deft, appealed against 
the decision on the ground {inter alia) that 
the damages were excessive : — Held : by the 
Ct. of Appeal, although if they had tried the 
case in the firsb instance they would probably 
have awarded a smaller sum as damages, 
yet they would not review the finding of the 
trial judge os to the amount of damages, as 
they were not satisfied that the trial judge 
acted upon a wrong principle of law, or that 
the amount awarded as damages was so 
high as to make it an entirely erroneous 


PART VII. SECT. 8, SUB-SECT, 4. 

827 ii. .] — Gat Oo., Ltd. v. 

Trick, [19271 1 D. L. R. 1091 ; 60 
0. L. k 8.— CAN. 


PART Vn. SECT. 3, SUB-SECT. 6. 
gi. JUghi of’^DefendarU not en* 


ttUed to examine plaintiff wUh view to 
assessment of damages.] — Fong Young 
V. Shing War, [1928] S D. L. K. 481 ; 
62 O. L. B. 370.— GAN. 

ft. When assessment mvM be by 
Piaster ,) — Hennioar v, Hbnnigab 
B.), [1926] 1 D. L. R. 891.— 


PART VII. SECT. 4, SUB-SECT. 1. 

8V. Trial without jury — Power of 
appellate court to assess ,] — An appellate 
ot., where an action has been tried 
without a Jury, has power, without the 
consent of counsel, to aaseBs damages 
Itself without ordering a new trial,— 
Genders v, Soutr Austbaxian Bts, 
Comb., [19281 S. A. S* R. 272.— AU8. 
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ostunate of the damage to which pltf. was 
entitled. — Owen v, Sykes, [1936] 1 K. B. 
192 ; 106 L. J. K, B. 32 ; 154 L. T. 82 ; 80 
Sol. Jo. 15, 0. A. 

673* Add. Annotations: — Retd. Canadian Pacific 
Ky. V. Kelvin Shipping Co, (1927), 138 L. T. 
369 ; Liesbosch S.S. Owners v, Edison 8.3* 
Owners, [1933] A. C. 449. 

721a. .] — The Ct. of Appeal may set aside the 

assessment of damages by a jury where the 
amount assessed is so small or so large as 
that twelve sensible jurors could not reason- 
ably have given the verdict, or as to lead the 
ct. to the conclusion that the jury must have 
taken into consideration matter which they 
ought not to have considered, or that they 
have omitted to pay regard to matter which 
they ought to have considered. — S mith v. 
Schilling, [1928] 1 K. B. 429 ; 97 L. J. 
K. B. 276 ; 138 L. T. 476 ; 44 T. L. R. 109, 
C. A. 

734, Add. Annotaiionfi : — Consd. Roach r. Yates, 
[1937] 3 All E, R. 442. Refd. Owen v. Sykes, 
[1936] 1 K. B. 192; Rose v. Ford, [1936 J 
1 K. B. 90. 

737. Add. Annotations Apld, Hobbs V. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
K. B. 1. Refd« Tolley v. Fry J. S. & Sons 
(1929), 40 T. L. R. 108 ; Ley v. Hamilton 
(1934), 151 L. T. 360 ; Farmer r. Hyde, [1937 J 
1 K. B. 728. 

741. Add. Annotation : — Refd, Farmer r. Hyde, 
[1937J 1 K. B. 728. 

761. Add. Annotations : — Refd. Smith v. Schilling, 
[1928] 1 K. B. 429 ; Ley v. Hamilton (1934), 


Vol. XVn.— Damages. Cases 64Sa— 762a. 

161 L. T. 360 ; Mechanical & General 
Inventions Co. v. Austin & Austin Motor Co., 
[1035] A. C. 346 ; Owen v, Sykes (1935), 105 
L. J. K. B. 32. 

761a. .] — Smith v. Schilling, No. 72la, 

ante. 

753. Add, Annotations : — ^Refd. Croker v. Croker 
. (1932), 48 T. L. R. 597; Mechanical & 
General Inventions Co. v. Austin & Austin 
Motor Co., [1935] A. C. 346. 

762a. -.] — Pltf., who since 1928 had 

been engaged in business in this country, 
alleged that deft, had published letters on 
Aug. 15, 1982, & on Aug. 27, 1932, which 
libelled him in connection with a business 
enterprise in which pltf. & deft, were jointly 
interested & he claimed damages. Heft, 
pleaded that the words complained of, which 
concerned a confidential report which deft, 
had received from Australia, had been pub- 
lished on privileged occasions witliout malice 
towards pltf. under a sense of duty in the 
honest belief that they were true. In 
the action which was tried before the Lord 
Chief Justice <& a special jury the jury 
found that pltf. &> deft, were not jointly 
interested in the business enterprise on 
Aug. 15, 1932, & on Aug. 27, 1932, & further 
that deft, was not actuated l3y malice on the 
first occasion but was actuated by malice 
on the second occasion &> they awarded 
£5,000 damages. Deft, appealed on the 
groimd that the damages were excessive of 
that the verdict was against the weight & 
evidence, & by an amendment which he 


PART Vll. SECT. 4, SUB-SECT. 3.— A. 

661 X. .] — CoQHLiN V. La 

Fonderie de Joliette (1903), 34 
S, O. R. 153.— CAN. 

661 xl. .] — Where damages 

are claimed for the depreciation in 
value of an article, the basis of assess- 
ment Is the dilTeroace between the value 
of the article Immediately before It 
was damaged & its value Immediately 
afterwards. Whore damages have been 
assessed on a wrong mlnolple a new 
trial will be ordered. — B rydex v. Orr 
(1928), 28 S. H. N. S. W. 216 ; 45 
N. S. W. W. N. 44,— AUS. 

661 xll. .] — Brenner v. 

Gisek, 119291 3 D. L. R. 457 : 2 

W. W. R. 158 ; 23 S. L. R. 673.— 
CAN. 

661 xiil. .1 — Middleton 

V. McMillan (B. C.), [1929] 1 D. L. R. 
977,— CAN. 

661 xlv. .] — Macnamara 

V. DksBrisay, [19S0] 4 D. L. R. 73.— 

CAN. 

PART Vri. SECT 4, SUB-SECT. 3.— 
B. (a). 

680 V a. .] — HeM : although 

the damages were excessive, the ct. 
would not interfere upon that account. 
— MoMonaole V . Orton (1888), 5 
Man. L. R. 193.— CAN, 

680 xl. .] — New trial granted on 

payment of costs on the ground of 
excessive damages. — S tock v. Great 
Western Ry. Co. (1858), 7 C.P. 626.— 
CAN. 

689 1. ^ Misconduct of jury .] — 

Where an assessment of damages is 
not thought to be unoonsolonable but 
only excessive, it ought to be set aside 
If the Jury took into ticoount some- 
thing which they ought not to have 
taken into account & failed to take 
Into aooount something which they 
ought to have taken into aooount.^ — 
OosaROVE V . Canadian National 


Railways, [1923] 4 D. L. R. 818; 
[1923] 3 W. W. R. 1162.— CAN. 

692 viii a. .] — Wliere 

the damages were excessive : — Held : 
there should be a new trial, unless 
pltf. consented to reduce his verdict. — 
CiJLRKE V. Murray (1877), i&rn'p. 
Wood, 127.— CAN. 


692 xviii- .] — In an 

action for damages for breach of con- 
tract, the Jury awarded pltf. £30 for 
special damages, including law costs, 
£250 for loss of ptoQts, & £20 for 
general damages. Deft, moved for a 
new trial upon the ground that the 
award of anything more than a merely 
nominal sum as general damages wan 
excessive : — Held : els no sul>8tantial 
wrong or miscarriage of Justice had 
been occasioned, a new trial ought not 
to bo ordered, but the Judgment should 
stand, subject to pltf. consenting to 
the olimiTiatlon of the amount awarded 
as general damages. — Stewart v. 
O’Brien, [1926] N. Z. L. R. 400.— 
N.2. 

692 xix. .1 — Goldman 

V. Kirby & Sons, Ltd., [1927] S. R. S. 
58.— AUS. 

q I. .] — Damages will not he 

reduced on appeal unless the jury were 
misled or have erred bauily. — Peterson 
V. McIntosh, [1934] l D. L. R. 289.— 
CAN. 


706 ii a. .] — In an action 

for work 8c labour, the second trial 
being before a special Jury struck by 
defts., & the verdict boing larger than 
before, the ot, declined to interfere 
for excessive damages. — Stock v. 
Great Western Ry. Co. (1858), 9 
C. P. 134.— CAN. 


706 ill. .1 — Mason v. Som 

Norfolk By, Co. ( 1889 ), 19 o. u. 
132.— CAN. 

706 iv. Assessment by jury in 

excess of claim — StatemerU of claim 
amended by trial judge.]— In an action 
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of trespass to a certain lot of land & 
expulsion of pltf. therefrom, pltf. 
claimed $500, the Jury assessed the 
damans at $1,500, & the trial judge 
amended the statement of claim 
accordingly ; — Held : the damages were 
excessive, & a new trial was granted. — 
Robinson v. Hall (1882), 1 O. R. 266. 
—CAN. 

706 V. Unless party agreed to 

reduction of damages .] — Sibbald r. 
Grand Trunk Ry. Co., Tremayne v. 
Grand Trunk Ry. Co. (1890), 19 
O. R. 164,— CAN. 


731 ix. .] — In an action to 

recover an amount due under a contrEict 
for puTcl)ase of an hotel, deft, set up a 
breach of warranty, but at the trial a 
plea of misrepresentation was sub- 
stituted. The Jury were directed that 
the proper measure of damages recover- 
able by deft, would be that applicable 
in an action on a breach of warranty ; — 
Held : there should he a now trial, for 
the purpose of assessing damages upon 
tlie oasis of the difference between the 
market price at the date of the confraot 
& the contract price. — H aicdman v. 
McLeod (1926), 26 S. K. N. s W. 
678 : 43 N. S. W. W. N. 194. —AUS. 


PART Vn. SECT. 4, SUB-SECT. 3.— 
B. (b). 

711 vi. The ct. uill not 

nterfere, although the damages aro 
rreater than the ct, would have allowed. 
Clarke v. Canadian Nor'iitern Ly., 
1931] 4 M. P. H- 164.— CAN. 

*ART VII. SECT. 4, SUB-SECT. 3. — 
B. (o). 

748 i. Mistake— Acting upon wrong 
,W/w^pZe.]— Where a jury' osBes^d 
lamoges on a wrong principle : 

he ct. would set aside the verdi ’t on 
he ground of excessive damage having 
leen given,— F enerty v. Halifax 
Jounty (1868), 3 N. S, R. (2 Thom.) 
12.— CAN. 



Cases 7828— 5888. ElfOHSH IJS^D EmBIEE DIGEST SUTPLBMaUT'. 


asked for on th© iieairing of tlie a/ppoaJ he 
contended th&it the lord CMef Jnm0e was 
wrong in holding thOtt the ocoasioii of the 
publication on Aug. 15 wa6 hot privileged 
<&; that he should buave decided as a matter 
of law that it was privileged x~Meld : (1) on 
the pleadings & the case made thereon at the 
trial the ruling of the lord Chief Justice 
that the occasions were not privileged was 
correct <fc inevitable ; (2) there was no reason 
for inferring that the jury took into account 
any irrelevant consideration in fixing the 
amount of damages in question. In all the 
cii'cumstances the amount of the damages, 
substantial as it was, was well within the 
reasonable limits of a jury’s discretion in such 
mattei-s. — L by r. HAJeriLTON (1935), 153 

L. T. 384 ; 79 Sol. Jo. 573, H. L. 

764. Add, Annotation: — ^Rold. Hobbs v. Tinling, 
Hobbs t?. Nottingham Journal, [1929] 2 

K. B. 1. 
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Ltd . [1937] 2 All JE. JK. W. S] 

rniiling, [1M1K. B. mt sm v . ,, 
[1935] 1 K. B. 864 ; Ley ^ (; 

151 L. T. 360; Bose v. Ford, 11037] 3 Ail 
E, B.. 359. 

7 g 4 a, .] — Smith v, Sohhxiho, No. 721a, 

ante, 

795, Add. Annotation : — Ralde Mechanical & 
General Inventions Co. v, Austin & Austin 
Motor Co., [1935] A. 0. 346. 

820. After this case add : — 

Failure to assist trial judge,] — See 

Hillas <S5 Co., Ltd. v. Abcos, I/td., Sale 


OF Goons, No. 28b, poet. 

830. After this case add “ See, also, Jubibs, Vol. 
XXX., pp. 245, 240.” 

882a. .] — Smith v, ScHiLUNa, No. 721a, ante. 


PART vn. SECT. 4, SUB-SECT. 3.— 
C. (a). 

785 ix, .) — Pat v Illinois 

Publishing & Printing Co., fl9291 
3 D. L. R. 376 2 W. W, R. 14 ; 23 

8. L. R. 564.— 'CAN. 


786 X. -1 — Where on an appeal 

for an increase of damaf^es assessed by 
a trial Jud^e it does not appear that the 
judge failed to take into consideration 


some element of damage which he 
should have considered, his award 
should not bo disturbed. — ^M cCul- 
lough V. Robinson. (19311 1 D, L. R. 
620 ; [19301 3 W. W. R. 634 ; 23 

S. L. R. 158.~CAN. 


PART VII. SECT. 4, SUB-SECT. 8.— 
C. (d). 

831 vU. .1— A Ot. of Appeal wlU 


not increase the amount of damages 
awarded by a trial judge on the verdict 
of a jury unless it appears that the 
jury has failed to consider some 
element of damage which should have 
been considered. — S troctd v. Des- 
Brisat & COLGAN (1930), 42 B. O. R. 
607.— CAN. 


DANGEROUS GOODS. 

See Carbikks ; Negligence ; Sale of Gtoods ; Shipping, etc. 


DATE. 

Bills of Exohangb ; Bills of Sale ; Deeds ; Statutes ; Time. 


DEAD BODIES. 

See Bgsial and Cremation ; Coroners. 
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m xvn. okm 


DEEDS AND OTHER INSTRUMENTS. 


Part I- 

Alter thiiS case add : — 

Share certificate.] — See South 
X iONDOK Greyhound Racecourses, Ltd. v. 
Wake, Ck^RPORATiONS, No. 182a, ante, 

28. AM. Annoiation : — Reid. Cleobury Mortimer 
Rural District Council v. Cbilde, [19331 2 
K. B. 368. ^ 

67. Add. Annotation : — Reid. Messager v, British 
Broadcasting Co. (1028), 07 L. J. K. B. 251. 

61 « Add. Annotation — Oonsd. Walton Harvey, 
Ltd. V. Walker & Homlrays, Ltd., [1931] 1 
Ch. 146. 

74* Add. Annoiation : — Held, li^orters Oo. v. 
Westminster Bank, [1927] 1 K. B. 869. 

108. For cross-reference before this case read See, 
now. Law of Property Act, 1926 (c. 20), 
B. 73.*‘ 

tSS. Add. Annotation: — Aa to (1) Consd. Re 
Leighton’s Conveyance, Re Land Registra- 
tion Act, 1925, [1936] 1 AU E. R. 667. 

166. AM. Annotation : — Held. Hunmhrey &; 
Denman v. Kavanagh (1926), 41 T. L. R. 378. 

267, Add. Annotation : — ^Refd. Brown v. Brown, 
[1936] 2 All E. R. 1616. 

364. AM. Annotation : — ^FoUd. Re Morton, Morton 
V. Morton, [1932] 1 Oh. 606. 

366. Add. Annotation : — Reid, Re Parent Trust & 
Finance Co., [1936] 3 All E. R, 432. 

370a. Uncertain Vhether OQe party alive — :Execu- 
tion by others — Subsequent reiusal to concur.] 
— A family arrangement for the division of an 


-Deeds. 

estate entered into in the absence or without 
the knowledge of one of the parties or persons 
interested in & affected thereby is not binding 
on any of the parties unless his concurrence 
is subsequently obtained. On the death of 
W . M. without having made an effective & 

leaving his five brothers his next of kin, four 
of them joined with a niece in executing a 
deed of family arrangement, whereby the 
niece, who had been living with W. M. & his 
wife, who predeceased him, &> for whom 
W. M. desired to make provision, was to be 
given an equal one-fifth share with the four 
brothers. The fifth brother T. M. was not a 
party to the deed, as at the date thereof he 
had not been heard of for over twelve years, 
and it was uncertain whether he was living 
or dead. Since the date of the deed the 
whereabouts of T. M. had been discovered, 
and he refused to concur in it : — Held : the 
arrangement was not binding on any of the 
parties thereto . — Re Morton, Morton v. 
Morton, [1932] 1 Ch. 606 ; 101 J. Ch. 
269 ; 146 L. T. 627. 

401. AM. Annotation: — Refd. Re SpoUon & 
Long’s Contract, [1936] 2 AU E. R. 711. 

449. AM. Annotations : — Consd. Blay v. PoUard & 
Morris, [1930] 1 K. B. 628. Refd. Guildford 
Trust V. Pohl & Maritch (1928), 72 Sol. Jo. 
171, 

453. AM. Annotation : — ^Refd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Ch. 289. 


PART I. SECT. 2, SUB-SEOT. 1, 

17 li. Whether gift intended .] — 

Where a conveyance or mtge. Is 
expressed to be ior valuable considera- 
tion, but the fact Is that none was paid, 
nothing but the clearest evidence can 
avail to show that a gift was intended. 
— John Debbe Plow Co„ Ltd. v. 
Peters & Spohn, (1929] 2 D. L. R. 103 ; 
23 S. L. n. 218 ; [1928] 8 W. W. R. 686. 
—CAN. 

PART I. SECT. 6, SUB-SECT. l.—A. 

sa. Proof of eoceeution — Deeds wUhin 
oomdg — 9 Viet. e. 84, «, 7.]— Yoj^ 
OoUNTT Rboistbab (1847), 3 U. O. R. 
188.— CAN. 

PART I. SECT. 5, SUB-SEOT, l.-E. 

188 iU. Attestation required by 

gtatvte — Deed im^operly atteded — Exe~ 
evtion admitted by grantor.} — Held : 
as the mtge. deed was not attested 
within Transfer of Property Act, 
s. 69, it was invalid in spite of the 
»ramtor*0 admission. — 

Ram Habi Lai. (1926), L. R. 82 Ind. 
App, 362.— IND. 

— The manager of a 
bank, a JusUoe of the peace, is not in- 
capacitated from aoidng as attesting 
wiln^ to the execution of a mtge., 
under the Transfer of Land Statute 
(No. 801) to hJs bank.— of 
VldTOKIA V. I^OHALL (1882), 8 V. L. R. 
11.— AW. 

190 V. ffeceeaiiy for interdion to 
aUest.'h-Tho mere feet Jh^a person 
8ee8» ot receives an acknowledgment 


of, tbe exeontion of a document & 
signs it does not make him an attesting 
witness, unless he signs with the idea 
of bearing testimony to the execution 
& with the idea further of permitting 
himself to be oited as a witness to 
prove the execution. — Laohman Singh 
V. Sdrendra BahadUn Singh (1932), 
I. L. R. 54 All. 1051.— IND. 

sb. Oertifioate <4 — Sufficiency of — 
Absence of date*] — Held : the deed was 
properly recorded, — McKenzie v. 
Lamont (1877), 11 N. S. R. (2 R. & C.) 
517.— CAN. 

■d. Effect of .] — The attestation of a 
deed proves no more than that the 
signature of an executing party had 
been made to a doemnent in the 
presence of a witness. It does not 
involve the witness in any knowled^ 
of the contents of the deed, nor nx 
him with notice of its provisions, — 
Fazal Hussain v. Jiwan Shah (1932), 
I. L. R. 14 Lah. 369.— IND. 


PART I. SECT. 6, SUB-SECT. 2.— 0. 

231 vil. .] — Huooakd V. 

Ontabio Sc Saskatchewan Land 
CJOBFN. (1908), 1 Sask. L. R. 626 ; 6 
W. L. R. 645 ; 8 W. L. R, 866,— CAN. 


rent for life .] — Riddell v. Johnston, 
[19311 2 D. L. R. 479.— CAN. 

PART I. SECT. 6, SUB-SECT. 3. 

f 1. - — .]— McDonald v. McDonald, 
[1931] 1 D. L. R. 93.— CAN. 

PART I. SECT. 6, SUB-SECT. 4. 

h i. Land Act. 1888, «. 26.] 

— Hjorth V. Smith (1897), 6 B. C. R. 
369— CAN, 


PART 1. SECT. 6, SUB-SECT, 7.— A. 

e i. .] — Some of the persons 

named as Joluiog in a covenant cannot 
be bound, where the others who are 
named. Sc whose concurrence^ Is neces- 
sary to the accomplishment of the 
object recited In the deed, have not 
Joined. — Moore v. Irwin, [loafJi 4 
D. L. R. 1120; 59 O. L. R. 540.— CAN. 


PART I, SECT. 6, SUB-SECT. 1. 

406 iv. .] — A dood under seal 

annot bind a person who is not a 
tarty to the deed.— Battle Cheuk 
?OASTBD Cohn Flake Co. v. Kelixjog 
^OASTED Corn Flare Co., 11923] 
D. L. R. 543.— CAN, 

405 .] — Faulkner v. Faulk - 

n. R. 2.52. — CAN. 


part I. SECT. 5, SUB-SECT. 2.— D. 

5 i, Whether deed revocable .] — 

BCeBEHT V. QaLUEN, [1931] 2 D. L. B. 
150 ; 66 0. L, R. 654 ; 3 M. P. R. 67.— 

CAN. 

260 t. Deed conditioned to take effect 
from death of grantor — Deed reaermna 
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PART I. SECT. 7. 


425 V. 

KiDl>, [1926] N. 50.- 


IR, 


Bennett v. 


part I. SECT. 8, SUB-SECT. 5. 

b i. .] — Dynbb V, Bales (1878), 

25 Gr. 593.— CAN. 



Caaes 467 — 681. 


English and Bmpibb Digest Supplement, 


457. Add, Annotation : — Refd. Jenkins t;. Jenkins, 
[1928] 2 K. B. 601. 

464. Add, Annotation : — Apld. Re Clout & 
Frewer’s Contract, [1924] 2 Oh. 230. 

470. Add, Annotation : — Reid. Swift v. Board of 
Trade (1924), 93 L. J. K, B. 629. 

490. Add. Annotation : — Refd. In the Estate of 
Southerden, Adams v, Southerden, [1925] 
P. 177. 

500. Add, Annotation: — Aa to (1) Refd. Blay v, 
Pollard & Morris. [1930] 1 K. B. 028. 


601. Add, Annotation : — Refd. Blay v, Pollard & 
Morris, [1930] 1 K. B. 028. 

501a. Wliere deed voidable.] — In all cases where 
a bond is voidable, & so remains at the time 
of the pleading, as in the case of infancy & 
duress, the obligee cannot plead non eat 
factum. — ^Whelpdaub’s Case (1004), 6 Co. 
Bep. 119a ; 77 E. B. 239. 

627. Add, Annotation : — Refd. Lancashire Xjoans, 
Ltd. V, Black, [1934] 1 K. B. 380. 

533. For “ distinction ” read “ destruction/' 


Part II. — Instruments Under 

555. Add, Annotaiiona : — Consd. Swift v. Board of 
Trade, [1926] A. C. 620. Refd. Maine & 
New Brunswick Electrical Power Co. v. Hart, 


Hand — Non-Testamentary. 

fl928] A. C. 631 ; Simpson v. Maurice’s 
Exors. (1929), 45 T. L. K. 681. 


Part III. — Interpretation of Deeds and Non-Testamentary 

Instruments. 


681. Add. Annotaiiona : — Refd. Sharpe & Dohme 
Inc. V , Boots Pure Drug Co. (1927), 44 R. P. C. 
307 ; British Thomson-Houston Co. v. Metro- 
politan- Vickers Electrical Co. (1928), 45 
R. P. C. 1 ; Soci6t4 Anonyme Servo-BVein 
Dewandre v, Citroen Cars, Ltd. (1929), 47 
R. P. 0. 221. 

582. Add, Annotation : — Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij, [1929] 

1 K. B. 400, 

587. Add. Annotaiiona : — Refd. Toumier v. National | 
Provincial & Union Bank of England, [1924] 

1 K. B. 401; Livock v, Pearson (1928), 33 
Com. Cas. 188 ; Hall v. Brooklands Auto- 
Racing Club (1932), 48 T, L. R. 540 ; Kulu- 
kundis v, Norwich Union Fh*e Insurance 
Society, [1937] 1 K. B. 1. 

692. After this case insert See, generally. Con- 
tract, Vol. XII,, pp. 79 ef aeq,'' 

697. Add, Annotation : — ^Refd. Schiller v. Petersen 
(1924), 130 L. T. 810. 


608. Add, Annotation : — Refd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 007. 

821. Add, Annotations : — Consd. Re Arden, Short 
V . Camm, [1935] Ch. 320. Refd. I. R. Comrs. 
V . Raphael, I. R. Comrs. . Ezra, [1035] A. 0. 
90. 

622. Add. Annotaiiona /—Apld. G. W. Ry. v. 8.S. 
Mostyn, [1928] A. C. 67. Retd. Abrahams v, 
MacBTsheries [1925] 2 K, B. 18 ; British- 
American Tobacco Go. v, Jones (1926), 134 
L. T. 405 ; Dee Conservancy Board v, Mc- 
ConneU, [1928] 2 K. B. 169. 

626. Add. Annotation : — Refd. North & South 
Instirance Corpn., Ltd. v. National Pro- 
vincial Bank, Ltd., [1936] 1 K, B. 328. 

627. Add, Annotation : — Refd. Greenhill v. Federal 
Insce. (1926), 95 L. J. K. B. 717. 

631. Add. Annotations : — Consd. Sherwood v. 
Tucker, [1924] 2 Ch. 440. Refd. Batchelor 
V, Murphy (1924), 41 T. L. R. 163. 


PART 1, SECT. 8, SUB-SECT. 6. 

454 Vi. .] — Under ao 

agreement between pltf. & defte. for 
the sole of a business tbe latter under- 
took to incorporate a co. & to assume 
pay tbe amount due on a chattel mtee. 
In oarryingr out the afirreement pltf. 
sifimed what ho thought was a mere 
transfer of the business to the co., but 
which was in fact a new agreement 
which expressly released delta, from 
its obligation to pay ofl the chattel 
mtge. There was no evidence of any- 
thing being said to or by pltf. with 
respect to such release, & the evidence 
as to whether he read the new agree- 
ment over before signing it was con- 
flicting : — Held : tbe release had been 
fraudulently Inserted, & pltf. was en- 
titled to be indemnified by defts. 
against his liability on the mtge. — 
Jack ». Nanoose Wklunoton Ool- 
UBKIKS. Ltd., [19251 3 B. L. R. 398 ; 
[1925] 2 W. W. R. 267 ; 35 B. 0. R. 
295.— 'CAN. 


PART I. SECT. 8, SUB-SECT. 16. 
499 ii. .] — The sucoeas of 


a plea of non ed factum does not 
necessarily depend on the establishing 
of fraud. If it can properly be said 
that the mind of the slguer of the docu- 
ment in ^uwtion did not accompany 
his signature, & there is no estoppel, 
the plea succeeds. 

M., the female deft., while the vioe- 

E resident of a co., signed a document 
y which she personally guaranteed 
payment of the oo.^s indebtedness to 
pltf. bank. On tbe faith of said 
guarantee & of a similar guarantee by 
nor husband the bank gave up a 
guarantee of another person 8c con- 
tinued to make advances to the co. 
M. never Intended to sign, & did not 
know she was signing, a personal 
guarantee ; she did not read the docu- 
ment or make any Inouirles about It & 
was not informed of its contents, but 
thought she was signing a co. form as 
an official of the co. for the co, : — 
Held : although there was no fraud 
or misrepresentation involved Sc M. 
did not exercise reasonable care in 
signing the guarantee. Sc although the 
bank had acted '^on it, she waa not 
Uable thereon. The signature thereto 


was not in contemplation of law her 
signature ; she did not owe the bank 
the duty necessary to support an 
estoppel by negligence ; Sc on the 
evidence the essentials of estoppel by 
representation as distinct from eOToppel 
by negligehoe, were not established. — 
Imperial Bank of Canada v. MoLkl- 
LAN, [1934] 1 W. W. R. 65.— CAN. 


PART HI. SECT. 1. 

fid. Parent d* child hearing same rmme 
— addition of** senior ** or ** junior 
— Presumption in favour of jparc^.] — 
New Brunswick Power Co. v. Price 
HatT (1924), 62 N. B. B. 1.— CAN, 


PART in. SECT. 2. 

570 .] — Inohbb V , Fooo Sc 

)owiiiNQ (1870), 13 N. B. R. (2 Han.) 
49. — CAN. 

►ART HI. SECT. 3, SUB-SECT. 8.--A 


ii. 


Awm Insuranoe Co 


, 1— Manttf aotub - 

- aWTWICV- 
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V(d. XVII.— Deeds. Cases B59 — ^812a. 


669. Add, AnnotcUion : — Refd. Ee Sassoon, I. B. 
Comrs. V, liaphael, Re Sassoon, I. B. Oomrs. 
V, Ezra, [1933] Ch. 868. 

662, Add, Annotaiion : — €onsd. Re Sassoon, I. B. 
Comrs. V. Baphael, Re Sassoon, I. B. Comrs. 
V, Ezra, [1933] Oh. 858. 

665. Add, Annotations : — Apld. Saunders v. Young’s 
Brewery (1926), 42 T. L. B. 136 ; Re Soci^t^ 
Intercommunale Beige d’ Electricity, Feist v. 
Society' Intercommunale Beige d’Electrioit,y, 
[1933] Oh. 684. 

667. Add. Annotaiion : — Refd. I. B. Comrs. v. 
Baphael, I. B. Comrs. v, Ezra, [1936] A. C. 96. 

, 686. Add, Annotation : — Refd. Re Sassoon, I. B. 
Comrs. V. Baphael, Re Sassoon, I. B. Comrs. 
V, Ezra, [1933] Ch. 858. 

688. Add, Annotations : — Apld. Tsang Chuen v. Li 
Po Kwai. [1932] A. C. 715. Consd. Shipley 
Urban District Council v, Bradford (Vjrpn. 
(1930), 154 L. T. 444. 

697. Add, Annotaiions : — Consd. Lazard Bros. & 
Co. V. Brooks (1932), 37 Com. Gas. 224. Refd. 
Samuel v, Dumas, [1924] A. C. 431 ; Foscolo 
Mango & Co. v. Stag Line, Ltd., [1931] 2 
K. B. 48. 

700. Add, Annotaiion :■ — Refd. Bussell v. Bussell, 
[1924] A. C. 687. 

701. Add. Annotation : — Refd. The Penelope, 
[1928] P. 180. 

702. Add. Annotation : — Consd. Re Sassoon, T. B. 
Comrs. V. Baphael, Re Sassoon, I. B. Comrs. 
V. Ezra, [1933] Ch. 858. 

743. Add, Annotation : — Refd, Herbert’s Trustee 
V. Higgins. [1926] Ch. 794. 

750. Add, Annotation: — Refd. Re Hammond, Parry 
V. Hammond, [1924] 2 Ch. 276. 

778. Before this case add “ 5ce, now^ Law of 
Property Act, 1925 (c. 20), s. 61.” 

786. Add, Annotaiions : — Apld. Re Jenkins, 

Jenkins v, Davies (1931), 100 L. J. Ch. 265. 
Consd. Barras v. Aberdeen Steam Trawling &> 
Fishing Co., Ltd,, [1933] A. C. 402 ; Re 


Sassoon, I. B. Comrs. v. Baphael, Re Sassoon, 
I. B. Comrs. v, Ezra, [1933] Ch. 858. Refd. 
The Buapehu, [1927] P. 47 ; Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

792. Add* Annotation : — Consd, Lorden v, Brooke* 
Hitching, [1927] 2 K. B. 237. 

798. Add. Annotation : — Refd. Hvalfangerselskapet 
Polaris Aktieselskap v, Unilever, Ltd., 
Hvalfangerselskapet Globus Aktieselskap v, 
Unilever, Ltd. (1933), 39 Com. Cas. 1. 

810. Add, Annotation : — ^Refd. Re Morgan & Pro* 
vincial Insurance Co,, [1932] 2 K. B. 70. 

812a. .] — Under an agreement dated 

May 6, 1912, applt. corpn. agreed to supply 
certain additional water to resp. council if 
the council requhed it, subject to the right 
wliich the corpn. retained of drawing water 
not exceeding 250,000 gallons “ a day,” at 
“a pro rata charge as is £540 for 450,000 
gallons subject to measurement ” ; the 
agreement also pi*ovided that certain water 
rights of the coimcil under prior agreements 
should be preserved. Under those agree- 
ments the council were entitled to draw 
water from land of the corpn. during terms 
expiring in 1945 at annual rentals of £250 & 
£290. Other water rights granted under the 
agreement of May 6, 1912, were made pay- 
able for by the council at the same rate as 
was paid by the council under the prior 
a^'eeinents. In June, 1934, the council 
wished to take the benefit of the agreement for 
the supply of additional "water, but contended 
that the charge for the same therein expressed 
should be amended so as to be read as ” a 
pro rata charge as is £540 per annum for 
450,000 gallons per diem subject to measure- 
ment.” The council brought this action for 
a declai'a.tion that the clause should so be 
read : — Held : the principle of construction 
laid down by Coleridge, J. in Shore v. 
Wilsony 9 Cl. & F. 355, at p. 525, that where 
languiige was used in a deed whicli in its 
primary meaning was unambiguous such 


PART III. SECT. 8, SUB-SECT. S.—B. 

686 vi. CorUract with 

Crown.] — Held : (1) where the real 

Intention of the parties can be clearly 
collected from the langmoge within the 
four corners of a deed or instrument in 
wrlti^, cts. are bound to give effect 
to it by supplying anything necessarilv 
to be tnferrod from the terms used. & 
by rejecting as superfluous what Is 
ropuguaut to the real intention so 
gathered : (2) a contract ought to 

receive that oonstruotlon which will 
best effectuate the intention of the 
parties to be collected from the whole 
agreement, greater regard being had 
to the clear Intention of the parties 
than to any partloulor words which 
may have been used in the expression 
of their intent. The terms of the 
agreement are to he drawn partly 
from the written document & partly 
from all the surroundings of the written 
document, such as the nature of the 
traasaoUon with to whloh tte 

document is brought into life ; (3) the 
Crown Is not bound by the error or 
inadvertence of its officers, nor by any 
deliberate intention of Its officers 
without proper authority to alter the 
terms of a written agreement.— K, t», 
FtTBJLB. Ltd., U930] Ex. 0. R. 
188.”— CAN. 


706 xi. •] — de- 

ciding whether a given transaction is 
an out & out sale with a condition for 
re-purchase or a mtge. by conditional 


sale, it is the intention of the parties 
at the time of entering into the transac- 
tion whloh most be regarded. That 
Intention must be gathered from the 
terms of the deed itself & the surround- 
ing oiroumstanoes. — Biskawbad v. 
Mukamkad (1923), I, L. R. 45 AIL 
58.— 1N0. 

705 xil. .]— The in- 

tention of .the parties to an instrument 
must he colleo^d from the langnage of 
the Instrument, & may be elucidated 
by the conduct they have pursued. — 
Miontafore Zauin^oari Co., Ltd. v, 
Moktakeshi Patrani (1926), 1. L. R. 
6 Pa t. 81.— IND. 

PART UI. SECT. 3, SUB-SECT. 4. 

716 xxi. .] — When a person 

agrees to purchase, he Impliedly cove- 
nants to pay In the absenoo of terms 
exhibiting a different intention, but 
the whole document must be oon- 
struod Sc may show that such implica- 
tion Is not to be drawn. — pRiEVB 
MgGloby, Ltd. v. Dome lumber Co., 
Ltd. Sc Thompson, [1923] 2 D. L, R, 
164 : 1 W. W. R. 989.— CAN. 

716 xxii. .1 — Bartel v, Bkyea 

(N. B.), (19261 1 D. L. R. 1196.— CAN. 

716 xadil. .J — When under the 

tenns of a Kabuliyat a rent in Jdnd is 
reserved Sc Its price Is also mentioned 
the Intention is to be gathered with 
referenoe to expressions used in other 
parts of the document. — Jubam Man- 

25 


DAL V. Ram Mandal (1927), I. L. R. 
55 Calc. 808.— IND. 

716 xxiv, ,1 — The rule govern- 
ing the interpretation of a deed Is that 
the deed must be read as a whole in 
order to ascertain the true meaning of 
several clauses, 8c that the words of 
each clause should be so construed as 
to bring them Into harmony with the 
other provisions of the deed, if that 
interpretation does no violence to the 
meaning of which they are naturally 
ensoeptible. Indeed, it Is competent 
to the ot. to disregard the literal 
meaning if the words are sufficiently 
flexible to bear that Interpretation. 
The duty of the ot. is to find out the 
intention of the executant from the 
language used by him, but parol 
evidence to vary the contents of the 
document cannot he admitted. — Y usaf 
Ali V, Alibhoy (1928), I. L, R. 10 
Lah. 671.— IND. 


PART III. SECT. 3, SUB-SECT. 8.— A. 


773 XXX. .1 — Held: the words 

** net proceeds did not mean ** net 
profits.’*— SooTT V. Montgomery, 
[1920] 1 W. W. R. 140 ; 50 D. L. R. 
^4 ; 30 Man. L. R. 90.— CAN 


773 xxxL . J— An expression having 

no technical moaning in an agreement 
between laymen should not ho strictly 
construed. — Carlton Hoti l Co. v, 
GAiiDiNER, [19341 4 D, L. R. 421. — 
CAN. 


d. Read now ** 816a 



CasM 8^— k067. Enolish AND Empikb Digest SuNPUBSCBiift. 


fjd'imary mmaiiig mmt h^ taken conclusively 
t6 be that in wnicb tbe writer used it, was 
qmlihed by that learned indgc excepting 
the case in which the primary metoing was 
excluded by the context was not sensible 
with reference to the extrinsic circumstances 
in which the writer was placed at the time j 
of writing. In NeaU v* Neale, 79 L. T. 
029, the Ot. of Appeal objected only to 
extrinsic evidence being introduced where 
the words of the document only admitted 
of one meaning ; the primary meaning in 
the present case was excluded by the context, 

& was therefore not decisive. In proper 
cases, if necessary, words could be supplied 
to give effect to the obvious apparent pur- 
pose of the document where the language 
as a whole carried with it the meaning sought 
to be attached to it. Therefore the words 
“ per annum ” & “ per diem ** must be read 
into the clause in question.—SHiPi^Y Urban 
District Council v. Bradp^ord Corpn,, 


I 882. Add, Annotation United, Slip- 
ping Board V, ^riclt, A. 0. 

I 883. Add, Annotation Foscolo Mango & 

Co. t;. Stag Line, Ltd., 11981] i K, B. 4B, 

893. Add, Annotation :^Comd. Be BHwood, fl927J 
' 1 iRR 


895. Add, Annotation Wilston S.S. Co, v, 

Weir (1925), 31 Com. Oas. 111. 

900. Add, Annotations : — Held. Jones v. Oceanic 
Steam Navigation Co*, [1924] 2 K. B. 780; 
A.-O. V, Blackpool Ooron. (1928), 92 J. P. 50 ; 
Lazard Bros. & Co. v. Brooks (1932), 88 Com. 
Oas. 46. 


969. Add, Annotation : — Held. Busby v, Avgherino, 
[1927] 2 Oh: S3. 

970. Add. Annotation ;-^Retd. Stockwell v. South- 
gate Corpn., [1936] 2 All B. B. 1343. 


Add, Annotation : — Reid. Stockwell v. South- 
gate Corpn., [1936] 2 All E. R. 1343. 


976. After this case add: — 


[1930] Oh. 375, 399 ; (1936), 105 L, J. Ch. 
225, 232 ; 154 L. T. 444 ; 80 Sol. Jo. 185, 

O. A. 

816. Add, Annotation : — Consd. Stewart v, Sasha- 
Hte, Ltd., [1936] 2 All B. B. 1481. 

815a. Recurring words — Same construction.] — 
There is no rule of general application that 
in construing a document the same meanmg 
must be assigned to an expression through- 
out ; it is only in cases of doubt or ambiguity 
that it is necessary or permissible to resoii 
to the device. — ^Watson v, Hagoitt, [1928] 
A. 0. 127 ; 97 L. J. P. 0. S3 ; 188 L. T. 306 ; 
44 T. L. R. 90 ; 71 Sol. Jo. 963, P. C. 

824a, Donor old & deaf.] — Taylor v, Taylor So 
Barclays Bank, Ltd. (1933), 77 Sol. Jo. 
819. 

825. Add, Annotations : — Consd. Schiller v, Peter- 
sen, [1924] 1 Ch. 394. Held. Phipps v, 
Rogers, [1925] 1 K, B. 14. 

842. Add. Annotation : — Retd. Brakspear v. Bar- 
ton, [1924] 2 K. B. 88. 

852. Add. Annotation : — ^Refd. Widnes Foundry 
(1926), Ltd. V. Cellulose Acetate Silk Co., 
[1931] 2 K. B. 393. 

863. Add. Annotation : — Reid. Re Whitrod, Bur- 
rows V. Base, [1926] Ch. 118. 

875. Add. Annotation: — Consd, Liddiard v, Wal- 
dron, [1933] 2 K. B. 319. 

877. Add. Annotation : — Held. Famworth v. Man- 
chester Corpn., [1929] 1 K. B. 633. 


Age of parties to conveyance.] — See Law of 
Property Act, 1925 (c. 20), s. 205 (1) (ii). 

981. Add. Annotation : — Generally, Held. Berners 
V. Fleming, [1925] Ch. 264. 

988. Add, Annotation: — As to (1) Refd. Be Sas- 
soon, I. B. Oomrs. v, Raphael, Re Sassoon, 
I. R. Oomrs. v, Ezra, [1933] Ch. 858. 

991. Add. Annotation : — Refd. Be Sassoon, I. R. 
Oomrs. V, Raphael, Re Sassoon, I. R. Oomrs. 
y. Ezra, [1933] Ch. 858. 

1002. Add, Annotation : — Held. Be Sassoon, I. R. 
Comrs. V, Raphael, Be Sassoon, I. B. Oomrs. 
V. Ezra, [1933] Oh. 858. 

1007. Add, Annotation : — ^Refd. Lowther v. Clifford 
(1926), 95 L. J. K. B. 576. 

1015. Add. Annotation : — Held. Westminster Bank 
V. HUton (1926), 136 L. T. 816. 

1028. Add, Annotations : — Consd. R. v. Kylsant 
(Lord), [1932] 1 K. B. 442. Refd. R. u. 
Bisliirgian, R. v. Howeson, K. v. Hardy, 
[1936] 1 All E. B. 586. 

1032. Add. Annotation : — Refd. Oallard v. Beeney, 
[1930] 1 K. B. 363. 

1062. Add. Annotation: — As to (1) Consd. Ellis 
V. Noakes, [1932] 2 Oh. 98, n. 

1065. Adtd. Annotation : — Consd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Oh. 284. 

1067. Add. AnTwtation : — Refd. Elder, Dempster 
V. Paterson, Zochonis, Criffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A. C. 622. 


815 s U. . 1 — HcW: erl- 

deuoe to show that a word was used in 
a different seztse in one sentence from 
that In which it was used In a preoedlxig 
sentence, was rightly excluded. — 
MoDoNAic^ V. Halifax Oorpn. (1896), 
28 N. SrS,. (16 B. & G.) 84.— CAN. 

FART in. SECT. 8, SXJB^SECT. 9. 

874 ii. .) — Shukin V. Dbmoskv 

(Sask.), [1927] 1 D. L. B. 649.-~OAN. 

PART m. SECT. 8. SUB-SECT. 18.— 

B. (b). 

948 Fi. — .1 — As soon as there is 
an adequate & sufficient definition, 
with convenient certainty, of what Is 
Intended to pass by a deed, any sub- 
sequent erroneous addition Wul nOt 
vitiate it. — D abapalb, bto. v, Kaxfs 
(1928), X. L. E. 50 CUlc. 894.— IND. 

949 xvl. .1— WlX4SONb. R., 11926] 

Exoh. O. a. 8.— CAN. 


FART lU. SECT. 3, SUB-SECT. 14. 

951 U. Price Brothers & 

Co» LtD.o. R.,fl926] 3 D. L. R. 642. 
—dAH. 


PART in. SECT. 3. Sim-SBCT. 16. 

1 i, Crown granis,] — ^Th© doctrine 

of omnia prcBmifmmtur rite eese acta 
should apply in its fullest extent In 
respect to the compliance with statutory 
conditions in the obtaining of Crown 
grantar for purchase or pre-emption 
under the Land Act, tm, though it 
may be shown in a proper Case that 
Irrwularlty, error or deception have 
in fact led to the issuance ot such a 
grfuat, yet before it can be attaoksd the 
Crown must be. at least, a party to the 
proceedings & the issue wul. m many 
Cases, dep^ad upon the attii^e taken 
by the -Kosth PAomo 

Lumber Co. v, SAtwiB©. 11918J 2 
W. W. B. Yti ; k B. 0 . E. 876 .— OAM. 
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PART III. SECT. 8, SUB.SB0T. t«. 

ri, UrarU of eascmeni — rRefer-' 

enoe to plan — Plan omitted,h-*B€td : 
where there was no plan, parol evidence 
was admissible to identify the land. — 
Banks Peninsula Eleothio Power 
Board e. AxAhoA Borough Oounoil.^ 
119231 N. 2. L. R. 880.— N.Z, " 

PART ilL SECT. 8, SUB-SBK3T. 18.— A, 

988 yi« .3 — Where there are two 

^ssible interpretations Of a contnimt 
& one would lead to an obvious absur- 
dity or injustice, the other interpr^- 
tion is to be aooepted. — T hompson v. 
north [19241 1 D. U R. 

169 ; 1 W. W. R, 61.— CAN. 

988 vii, -.1 — jBs Ford A Hardy 

(Ont.), [19263 2 jb/L. R. 749.-S®; 

988 vlli. — ^-3 — Canadian STEim- 
poRiNo Co., Ltd, e* Robin Linb SJ3. 




. iAatf. Innoteiion;— ReM. Bshelby v. Bede- ' 
European Bank, Ltd. (1931), 101 L. J. 
jBr 24:5. 

1076^ .] — I do not sfee that a guarantor 
stands In any better position than any other 
conta?actor» & 1 do not see that this contract 
is to be construed in any different way from 
any other contract. , . . It is to be construed 
with reasonable & proper strictness » as every 
other contract has to be construed (Swift, J.). 
— jEiSHEXiBY V* FeDEEATED UtTEOPEAN BaKE, 
“ , [1932] 1 K. B, 264 ; on appeal, [1932] 
1 K. B, .423, C. A. 

lOSl. Add* Annotaiions: — ^Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. Mentd. 
Huntoon Co. v, Kolynos (Incorporated), 
[1930] 1 Ch. 628. 

1090. Add. Annotation : — Refd. Huntoon Co. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 

1093. Add. Annotation : — Consd. Aldridge v. 
Wright (1929), 98 L. J. K. B. 582. 

1097. Add. Annotation: — ^Refd. Jardine v. A.-G. 
for Newfoundland (1982), 48 T. L. R. 199. 

1098. Add. Annotation ;• — ^Reld. Gregg v. Richards, 
[1920] Ch. 621. 

1099. Add. Annotation : — Refd. Humphery v, 
Wilson (1929), 141 L. T. 469. 

1106. Add. Annotation : — ^Reld. Gregg v. Richards, 
‘ [1926] Ch. 521. 

1107. Add. Annotaiiona: — Refd- Gregg t?. Richards, 
[1920] Ch. 521 ; Inland Revenue Comrs. v, 
Dalgety & Co. (1929), 98 L. J. K. B. 642 ; 
Diggins V. Forestal Land, Timber & Railways 


Vol. ZVit— Deefls. Oaws 

Co. (1930), 142 L. T. B09; I. B. OcooM. V. 
Dalgety &. Co., [1930] A. C. 527. 

1109. Add. Annotations : — Retd. Reed v. Page Ac 
East (1926), 42 T. L. R. 744 j Svenssond 
(C. Wilh.) Travaruaktiebolag r. Oliffe S.S. Co. 
(1931), 37 Com. Cas. 83. 

1152. Add. Annotation : — ^Retd. Hvalfangersel- 
skapet Polaris Aktieselskap v. Unilever, Ltd.* 
Hvalfangerselskapet Globus Aktieselskap v. 
Unilever. Ltd. (1933), 39 Com. Cas. 1. 

1157a. Anon. (1849), 13 L. T. O. S. 326. 

I 1162. Add. Annotation : — ^Refd. Shipley Urban 
District Council v. Bradford Oorpn., [1936] Oh. 
875. 

1171. Add. Citation 109 L. T. 820. 

1172. Add. Annotation : — 'Refd. Shipley Urban 
District Council v. Bradford Corpn., [1936] 
Ch. 375. 

1175. Add. Annotation : — Refd. Tsang Chuen v. 
Li Po Kwai, [1932] A. C. 715. 

1177a. .] — Davts v. Symonds (1787), 1 Cox, 

Eq. Caa. 402 ; 29 E. R. 1221. 

1185. Add. Annotation : — Refd. Newaholme Bros. 
V. Road Transport & General Insce. Co., [1929] 
2 K. B. 356. 

1192. Add. Annotation : — Refd. Kimber Coal Co. 

V. Stone & Rolfe, [1926] A. 0. 414. 

1205. Add. Annotations : — Consd. United States 
Shipping Board v. Bunge & Born (1924), 
41 T. L. R. 73. Refd. Frenkel v. Mac Andrews, 
[1929] A. C. 545 ; Foscolo Mango & Co. v. 
Stfig Line, Ltd., [1931] 2 K. B. 48 ; The 


PART in. SECT. 3, SUB-SECT. 21. 

b 1. Award — OomptUation of 

houra worked.] — An award made by the 
Commonwealth Ct. of Conciliation & 
Arbitration between the Seaman *a 
Union & various rosps., of whom deft. 
CO. was one, provided In respect of 
deckhands that “ the time taken for 
meals partaken while the vessel is 
under way shall not be included.” 
Deft. 00 . in reckoning the hours worked 
by an employee claimed to deduct the 
time occupied by him at meals while 
the vessel was in port : — Held : in 
the absence of a custom or usage to 
support such a deduction, the maxim 
exprcaaio unitLS esf excluHo aUerius 
applied, & the appeal was allowed. — 
The Federated Seahen's Union op 

tj. The Huon, Channel 

_ Peninsula Steamship Co., Ltd., 
[1026] Tas. L. R. l.—AUS, 


PART III. SECT. 4, SUB-SECT. 1. 

1144 X. — JBUnka in printed form 
not filled in.] — Re Dempsey & Midland 
3^. sc S. Co., [1926] 4 D. L. R. 670.— 
CAN. 

1144 xl. — .] — Canadian Col- 
LtEBTES (DUNSMUIRb LTD. f). DUNS- 
MUm, Dunsmuib V, MaoRbkzib (1911), 
18 B. O. R. 638.— CAN, 


1144 idi. — — .1 — ^Laohman Das v. 


Ram Prasad (1927). I. L. R. 49 All. 
690,— IND. 


1144. xjii. — — .J — Parol evidence to 
vary a written mstrument rejected, 
although it was doubtful If It oontainea 
aU the agreement between the parties. 

f. How (1802), 9 (Sr. 872. 

—CAN. 


—WlLLABD V* 

( 1861 ); 2 car. 66 l,— CAN. 

_ PAPINEAU e. (>UABD 

(mi), 2 ar. 612.-M3AN. 

, ,J— MoGim. e. MoGLMtBAN 

.6Gt. 


the oir- 

eignstAiices of this case, oral testimony 


was admissible. As both parties were 
admitting the existence of some con- 
tract for the transfer of shares, parol 
evidence could be adduced to deter- 
mine whether the transfer was oon- 
dltlonaJ or unconditional & whether 
the shares were to be returned to the 
resp. & his associates as having been 
merely loaned. — SisooB Gold mines, 
Ltd. V. Bltakowski, [1935] S. C. R. 
193 ; 1 D. L. R. 513.— CAN. 

1174 i. Aa to naivre of tranaaction — 
AbaoluU coTwemnee — Relationship of 
mortgagor <£? mortgagee .] — Where a 
registered instrument dearly shows a 
transaction between the parties to be 
a sale, oral evidence to show that It 
was Intended to be a mtge is Inadmis- 
sible in evidence. — ^Maung Shwb Phoo 
V. Maung Tun Shin (1927), I. L. R. 
6 Ran. 644. — IND. 


PART m. SECT. 4, SUB-SECT. 2. 

1176 xxviii. .1 — ^Where parties 

to a contract have set out its terms & 
conditions in writing, which is pre- 
sumably Intended to be a record of 
the transaction, the law does not per- 
mit the introduction of other terms by 
means of oral evidence. — Bteine v. 
Mathiku, [1923] 3 W. W. R. 493.— 
CAN. 


1176 xxlx. .1 — Where an ori- 

agreement has complied 

Stat. Frauds, evidence of on alleged 
parol variation of its terms Is inadmis- 
sible. — H all u. Goldstonk, [1923] 
N. Z. L. R. 916.— N4C. 


1176 XXX, .1 — Raster v. 

CJOWAN. [1926] 2 D. L. R. 742 ; [1925] 

2 W. W. R. 186 ; 21 Alta. L. R. 366 ; 

rem-t 4 D. L. R. 491 ; [1923] 

3 W. W. R. 610.— CAN. 


1176 xxxl. .] — Dofte. excepted 

) a declaration on the ground that 
could not vary the terms of a 
ritten deed of transfer by ®^^dence 
: a prior agreement, 
cpresSy dalmod a oanoellatiom mtln 
refonnatlon of the deed of 
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transfer : — Held : the exception should 
be upheld. — Adam v. Jhavaby (1925), 
46 N. L. R. 190.— S. AF. 

1176 xxxii. .] — Bartel v. Be- 

YKA (N. B.), [1926] 1 D. L. R. 1196.— 

CAN. 

1176 xxxiii. .] — Tyson v. Aber- 

crombie (1888), 16 O. R. 98.— CAN. 

1176 xxxlv. .1 — Lilly v. Pitt- 

man (1899), 8 Nfld. L. R. 170.— NFLD. 

1176 XXXV. .] — Where an 

agreement signed by deft, was not 
accepted by pltf., & there was no 
memorandum in writing of the agree- 
ment actually entered into between 
the parties : — Held : the rule pro- 
bibltliig the introduction of oral 
evidence to vary the terms of a 
writing had no application. — Dorby 
V. Gray (1908), 42 nT S. R. 269.— CAN. 


1176 xxxvi. .] — The rule of law 

that extrinsic evidence is not, in 
general, admissible to contradict, vary 
or explain written instruments, must 
be enforced in cases that fairly come 
within it. — 'Form an v. Union Trust 
Oo., Ltd., [1927] S, C. R. 1.— CAN. 

1176 xxxvii. .] — Keewatin 

Power Co. v, Kbewattn Flour Mills, 
Ltd., Keewatin IWer Co. v. 
Lake of the Woods Milling Co., 
[1928] 1 D, L. R. 32 ; 61 O. L. R. 3b3 ; 
ajfd., [1929J 3 D. L. R. 199 ; 63 O. L. R. 
G67.— CAN. 

1176 xxxviii. •] — Lake of the 

Woods Milling Co. r. Vincent, [1928] 

2 D. L. R. 145.— CAN. 

1176 xxxix. •] — Source Rb- 

bea^rch Bitrbau V. Foster, 2 

Ih R R. 335 ; 2 M. P. R. 537.— CAN, 


1189 i. .] — Held; parol evi- 

dence was not admissible to contradict 
a statement in a document as to owner 
Shi by showing that a wife, i i sign* 
Ing' it, was acting as agent of her 
husband.— K atzman v. OwnahomB 
Realty Co.. [1924] 1 B. L. R, 201 ; 
[1924] S. 0. R. 18,— CAN. 
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Tomi, [1932] P. 27 ; The Njegos, [1930] 
P. 90. 

1230. Add. Annotation : — Held. Jacobs v. Batavia 
«Sc General Plantations Trust (1924), 93 
L. J. Ch. 520. 

1235. Citaiions : — For the existing citations sub- 
stitute “ Geeville v. Attkins (1829), as 
reported in 4 Man. & Ry. K. B. 372 at p. 
379.” 

1237. Add, Annotation : — Held. Be Gardner, Ellis 
V. Ellis, [1924] 2 Oh. 243. 

1248. Add, Annotation: — Held. Jacobs Batavia 
<fe General Plantations Trust (1924), 93 
L. J. Ch. 620. 

1304. Add, Annotation : — Held. Eldon (Lord) v, 
Hedley Bros., [1935] 2 K. B. 1. 

1307. Add, Annotation : — Held. Hvalfangersel- 

skai)et Polaris Aktieselskap v. Unilever, Lid., 
Hvalfangerselskapet Globus Aktieselskap v. 
Unilever, Ltd. (1933), 39 Com. Cas. 1. 

1307a. .] — The ct., though in construing a 

document it is entitled to be put in possession 
of the circumstances in which it was exe- 
cuted, is not entitled to receive evidence for 
the purpose of contradicting a document 
which is unambiguous (Russell, J.). — 
Davies v. Powell Duefiiyn Steam Coal 
Co., [1920] W. N. 114; affd- (1921), 91 
L. J. Ch. 40, C. A. 

1322. Add, Annotation : — Held. Nagoremull v, 
Triton Insce. (1924), 41 T. L. R. 108. 

1325. Add. Annotation : — Refd. Eldon (Lord) r. 
Hedley Bros., [1935] 2 K, B. 1. 


1327. Add, Annotation Cohen v. Roche 

(1926), 96 L. J. K. B. 945. 

132Qa. .] —Parol evidence is admissible 

to show that a party to a written agreement 
to purchase entered into it as agent to 
another. — ^M abston v. Rob d. Fox (1838), 
8 Ad. & El. 14 ; 2 Nev. & P. K, B. 604 ; Will. 
Woll. & Dav. 712; 8 L. J. Ex. 293; 112 
E. R. 742, "Ex. Ch. 

Awnoiationa : — Consd. Israeli v. Rodon (18.S9), 2 Moo. P. C. C. 

61. Reid. Matson v, Magratk (1849), 1 Rob. Eool. 680. 

1338. Add, Annotation : — Hefd. Callard v. Beeney, 
[1930] 1 K. B. 363. 

1364. Add. Annotations : — Consd. Boot v, Uttoxeter 
U. D. 0. (1924), 88 J. P. 118. Refd. Hillas 
& Co. V, Arcos, Ltd. (1932), 147 L. T. 503; 
Hvalfangerselskapet Polaris Aktieselskap v, 
Unilever, Ltd., Hvalfangerselskapet Globus 
Aktieselskap v. Unilever, Ltd. (1933), 39 
Com. Cas. 1, 

1383. Add. Annotation : — Consd. Stumbles v. 
Whitley (1929), 40 T, L. R. 37. 

1386. Add. Annotations: — Consd. Hvalfangersol- 
skapet Polaris Aktieselskap v. Unilever, Ltd., 
Hvalfangerselskapet Globus Aktieselskap v. 
Unilever, Ltd. (1933), 39 Com. Cas. 1. Refd. 
Hillas & Co. V. Arcos, Ltd. (1932), 147 L. T. 
503. 

1401. Add, Annotation: — Hefd. Sherwood v. 
Tucker, [1924] 2 Ch. 440 

1413. Add. Annotation: — Refd. Hvalfangersel- 
skapet Polai’is Aktieselskap v. Unilever, Ltd., 
Hvalfangerselskapet Globus Aktieselskap v, 
Unilever, Ltd. (1933), 39 Com. Cas. 1. 


1222 iv. .] — Advance 

Rumri.t Tithesher Co. Manske, 
[1920J 3 W. W. R. 78.— can. 

1228 li. .] — Blakie V. 

McLennan (1901), 33 N. S. R. 568.— 
CAN. 

PART III. SECT. 4, SUB-SECT. 3. 

1237 V. .] — When the ot. infers 

that a written docuxnont was not 
intended by' the parties to contain the 
whole agreement, evidence of other 
terms not included in it may bo given 
if they are not inconsistent with what 
is written. This intent must be sought 
in the conduct & language of the parties 
& the surrounding circumstances. — 
Connors v. McOrkOotc. [1024] 2 

B. L. K. 80 ; 2 W. W. R. 294 ; 20 
Alta. L. R. 289.— CAN. 

1237 vi, ]. — Extrinsic evidenro 

to add a condition to a concluded 
contract: — Held: not admissible. — 

Forman v. Union Trust Co. (Can.), 
[1927] 1 D. L. H. 08.— CAN. 

1237 vil. .] — Barker v. 

Winkler, [1931] S. C. R. 233 : [1930] 
4 D. L. R.206 ; revso,, [1930] 1 D. L. R. 
667 ; 24 Alta. L. R. 258 ; [1929] 3 
W. W. R.465 ; revso., [1929] 4 D. L. R. 
107.— CAN. 

1237 viiL .] — In a vendor’s 

action for specifle performance of an 
oCToement for the sale of land deft, 
pleaded (inter alia) that pltf. had repre- 
sented that the lands in question 

Included a certain number of acres of 
irrigated land for which she held water 
rights, whereas the fact was that she 
knew that the quantity of water she 
was entitled to receive was sufficient 
for only a part of said acreage. The 
formal agreement for sale made no 
reference to any of the lands as irrigated 
or to any water rights with respect to 
the land sold. It was contended, 
although the point had neither been 
raised by the pleadlngja nor any amend-' 
ment thereof sought, that the written 
agreement did not contain all of the 


contract, but that the corrospondence 
preceding the agreement should be 
treated as part of the contract : — 
Held : there was nothing In the present 
cQ.se to bring it within any of the 
exceptions to the nile that extrinsic 
evidenc/O Is not admissible to add to an 
agreement reduced to writing. — 
Whitney v. MacLean, [1932] 1 W. W. 
II. 417 ; 26 Alta. L. R. 209.— CAN. 

PART III. SECT. 4. SUB-SECT. 4. 

6 i. .] — Lively v. Shubena- 

OADiE Lumber Co., [1931] 1 D. L. R. 
985.— CAN. 

1266 xix. J — A latent defect 

In a grant cannot be remedied by parol 
evidence. In order to correct an error 
in the descriptive part of a grant by 
parol evidence, the evidence must, be 
such as to leave no doubt of the 
intention of the grantor. — Bren nook 
V. Fraser (1863), 2 N. S. R. (James), 
178,— CAN. 


PART III. SECT. 4, SUB-SECT. 5.— A. 

m i. ,1 — Held: oral evidence 

was admissible to explain the sur- 
rounding ciroumstflmces. — S ohecter v, 
SoHNiER, ScHNiER V, SohEcter (Man.), 
(1927J 3 D. L. R. 1167 ; {1927] 3 
W. W. R. 111.— CAN. 


c i. .1 — Herron v. Maylani 

(Alta.), [1927] 4 D. L. R. 171 ; [1927 
2 W.W. R.768; ojTd., [1928] 2 B. L. R 
858 ; [1028] S, C. R. 225.— CAN. 


PART III. SECT. 4, SUB-SECT. 6,— B. 

1341 Jdii. .] — Lewis & Sills 

V. Hughes (1906), 13 B. O. R. 228. — 
GAN. 

1341 xiv. .] — An agreement for 

the sale of land was evidenoed by a 
receipt, which did not specify the land : 
— Held: parol evidence was admissible, 
In an action for speolfio performance 
of the agrreement, to show what was 
the subject-matter. — B axter t». Rollo 
(B. C.) (1912), %\ W. L. R. 892 ; 6 
b. L. R. 704 ; 2 W. W* R. 780.— CAN. 
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sp. Account.] — Held : parol evidence 
was admissible, to show what an 
account referred to In an agreement 
was, & to Indentify suen account. — 
De0 Bribay V. Glencbosh (1850). 12 
N. B. R. (1 Han.) 105.— CAN. 

PART III. SECT. 4, SUB-SECT, 7, 

g i, «* night of way clearing. ^ 

Held : extrinsic evidence was properly 
admitted to show that amongst railway 
contractors. & in railway construction 
work, the above words had acquired 
a special & technical meaning, & applied 
only to land roquiilng to be cleared & 
not to the full area of the right of way, 
— Laine V. Kennedy (1914), 43 

N. B. R. 173.— CAN. 

g ii. “ Wood cutting voyage .**] — 

Where an insurance policy contained 
an exception that the ship was not 
covered if lost when engaged on a 
wood cutting voyage, the ct, refused 
to allow parol evldonce to be given In 
explanation of the word “wood.” — 
Thomas v. Marine Insurance Co. 
(1857), 4 Nfld. L. R. 173.— NFLD. 

g iii. — ** Slock-indrade .**] — By a 

contract in writing applts. sold to reap, 
“the business . . . Including the good- 
will & stock-in-trade in connection 
therewith “ : — Held : the word “ stock- 
in-trade " might in certain ciroum- 
stancos moan something more than 
morohandlse, & evidence was therefore 
admissible to explain its meaning. — 
Kajee Bros, v, Moosa (1930), 51 

N. L. R. 273.— S. AF. 

PART HI. SECT. 4, SUB-SECT. 8.— A. 

1396 X. .J — The 

doctrine of coniemporanea exposUio is 
applied, speaking generally, only where 
the contract Is ambiguous. — Myers v. 
Union Natural Gas Co. (1922), 53 

O. L. R. 88.— CAN. 

1396 xi. — .] — Be 

Canadian Northern Ry. Co* & 
Ottawa, [1924] 4 0. L. R. 1217 ; 56 
0. h, R. 153.— CAN. 
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1424, Add, Annotation : — Refd. Adelaide Electric 
Su^ly Co. V, Prudential Assurance Co., [1934] 

1480. Add, Annotation : — Held. Portofino Tank | 
Steamer Owners v, Berlin Derunaptha (1934), 
39 Com. Cas. 330. 

1448. Add, Annotation: — Refd. Marbt^ v, Georp:e 
Bdwardes (Baly’s Theatre) U927), 96 L. J. 
K. B. 980. 

1451. Add, Annotation : — Refd. Reading Trust v» 
Spero (1929), 40 T. L. R. 117. 

1459. Add, Annotations: — Refd; In the Estate of 
Musgrove, Davis v, Mayhew, fl927] P. 264; 
Smith V, Thompson (1931), 146 L. T. 14. 

1469. Add, Annotation : — Dlstd. Crediton Gas Co. 

V, Crediton U. C,, [1928] Ch, 447. 

1471. CUaiions : — For the existing citations read 
“Mildmay’s Case (1584), 1 Co. Rep. 176 a; 
Jenk. 247 ; 76 E. R. 379 ; sub nom, Mildmay v. 
Standtsh, Cro. Eliz. 34 ; Moore, K. B. 144.’^ 

1485. Add. Annotation : — Refd. Bird v. 1. R, 
Corars. (1924), 12 Tax Cas. 785. 

1513. Add. Annotations : — Refd. Michael v, Phillips 
(1923), 1 30 L. T. 1 42 ; Hawkesworth v. Turner 
(1930), 46 T. L. B. 389. 

1516. Add. Annotation : — Consd. Lawrence v. 

Cassel, [1930] 2 K. B. 83. 

1534. Add, Annotation : — Refd. Smith, Hogg v. 

Bamberger (1928), 97 L. J. K. B. 725. 

1537. Add, Annotation : — Consd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 2 Ch. 
329. 

1562. Add, Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

1576. Add, Annotations : — Folld. Miller v. Cannon 
Hill Estates, Ltd., [1931] 2 K. B. 113. Refd. 
Collins V. Hopkins, [1923] 2 K. B. 617 ; 
Jameson v. Kinmell Bay Land Co. (1931), 
47 T. L. R. 410. 


1576a. Condition of houses on building 

estate.] — A representation by builders in 
conversation with a prospective buyer, that 
all houses on the estate are of the best 
material & workmanship, may amount to a 
warranty collateral to a subsequent formal 
contract, for breach of which an action will 
lie. — Miujbk. V. Cannon Hill Estates, Ltd., 
[1931] 2 -K. B. 113 ; 100 L. J. K. B. 740; 
144 L. T. 667 ; 76 Sol. Jo. 155. 

1582. Add>, Annotaiions : — Consd. Jacobs v, 
Batavia &> General Plantations Trust (1924), 
93 L. J. Cb. 620. Refd. Michael v, PhUlips 
(1923), 130 L. T. 142. 

1583. Add, Annotations : — Folld. Jameson v. 
Kinmell Bay Land Co. (1931). 47 T. L. R. 
593. Consd. Jacobs Batavia & General 
Plantations Trust (1924), 93 L. J. Ch. 620. 
Refd. Michael v, Phillips (1923), 130 L. T. 
142 ; Hodges v. Jones, [1935] Ch. 657. 

-I Sale of land — Agreement to construct 

road.] — An estate co., by their agent, orally 
promised an intending purchaser of a build- 
ing plot that a road, marked on a plan shown 
to him & giving access to the plot, would be 
constructed by them & be ready for use 
within a reasonable time. Belying on this 
promise, the purchaser entered into a written 
agreement to purchase, & the plot was duly 
conveyed to him : — Held : the oral promise 
did not form part of the contract to purchase, 
but was a separate contract, that evidence 
of its terms could bo given without contra- 
vening the rule that parol evidence may not 
be given to vary the provisions of a written 
agreement. — Jameson v. Kinmell Bay Land 
Co., Ltd. (1931), 47 T. L. R. 693, C. A. 

Annotation : — Refd. Hodffos v. Jones, [1935] Ch. 657. 

1591. Add. Annotation : — Refd. Re Sassoon, I. R. 
Comrs. V, Raphael, Re Sassoon, I. R. Comrs. 
V. Ezra, [1933] Ch. 858. 


PART III. SECT. 4. SUB-SECT. 11.— D. 

St. To prove illeoality of consideration 
— Evidence inadrnisMble. ] — 1) a N tiK 
V. Dattthinee (1921), 57 N. S. R. 506. — 
CAN. 

PART ni. SECT. 4, SUB-SECT, 11.— 
E. (a). 

1496 iv. .] — Averbach r. 

Bloom & DwoREirf (Can.), [19273 3 
D. L. Tl. 721.— CAN. 

1509 vi. — .] — Where a party 

enters into a written agreement, under 
seed, for the sale for a certain sum of 
all his right, title, share & interest in 
a certain business, evidonoe is inadmls- 
Riblo to prove a prior verbal agroement 
for the sale of the goodwill of the 
business for a sum in addition to the 
amount so specified In the written 
agreement. In this case the prior 
collateral agreement was not interfered 
with by the subsequent written agree- 
ment. It whs a parol condition on 
which the written agreement depended. 
— Austin v. Boone (1866), 6 N. S. II. 
(2 Old.) 149.— CAN. 

1509 vil. .] — As between 

the actual parties to an outright 
conveyance a contemporaneous oral 
agreement to allow repurchase cannot 
be proved, but tf the party who alleges 
the contemporaneous oral agreement 
was not actually a party to the con- 
veyance, althou^ the conveyance was 
given on bis behalf, he can prove that 
there was such an agreement.— M a 
Mi V. Mauno Aung Dun (1928), 
I. L. R, 6 Ram 376 ~IND. 


PART III. SECT. 4, SUB-SECT. 11.— 
E. (b). 

1529 li. .1— J/fW ; tho trial 

judge had been In error in construing 
a deed in the Light of antecedent corre- 
spondence between the parties, it 
being well settled that even a formal 
antecedent contract cannot be looked 
at to control the terms of a conveyance. 
— Wadia V. Secretary of State for 
India (1928), L. R. 56 Ind. App. 51.— 
IND. 

PART III. SECT. 4, SUB-SECT. 11.— 
G. (a), 

h 1. .] — McLean v. Johnson, 

[1923J 4 D. L. R. 178; 32 B. C. R. 
495 ; [1923] 3 W. W, R. 913.— CAN. 

h ii. Contemporary oral agree- 

ment acted on by parkes.] — In an action 
for foreclosure 8c sale on default in 
payment of principal, according to tho 
written terms or a mtgo, : — Held ; 
an oral agreement that payment 
would not be exacted until a subse- 
Queut date could be proven & enforced. 
— JoBNBON Investments, Ltd. v. 
Pagritide. [1923] 2 D. L. R. 985 ; 
[1923] 2 W. W. R. 736.— CAN. 

m i. — — Mortgage .} — Dick r. 
Schwartz (Man.), [1926] 3 D. L. It. 
894.— CAN. 


«IRT in. SECT. 4, SUB-SECT. 11.— 
G. (b). 

1573 i. Bmdence admissible —Proof of 
nsideraiion.] — Regard may be 
nnllateral oral agreement to show 


29 


that a deed is in fact founded on 
a valuable consideration. — Kirk v. 
Greaves, [1024] N. Z. L. R. 260.— 

N.Z. 

m i, .] — Whore a 

complete agreement was contained in 
a written contract & it satisfied Stat. 
Frauds : — Held : an oral arrangement 
as to remuneration was a separate 
collateral agreement. — Perry v. E«- 
PLEY, [1924] 4 D. L. R. 1280 ; 3 W. 
W. R. 674.— CAN. 


-.1 — When the 

ot. infers that a written document was 
not intended by the parties to contain 
the whole agreement, evidence of other 
terms not included in it may be given 
if they are not inconsistent with what 
is written. — C onnors r. 

[1924] 2 1). L. R. 86 ; 2 W. W. R. 294 ; 
20 Alta. L. R. 289.™ CAN. 


q Tlie rule that 

ridonoe of a collateral or^l coiitraet is 
dmissible although the princJijaJ eon- 
ract is in writing is subject at Iciintto 
ne defiiiilcliinltatioji, viz., tiiough the 
jllaleral contract iiuist inet'itabJ> . it 
icms, add to t,hc written 
ust not vaiT if' in the sense of being 
, conaisto.it nilli, or contracliotory o/. 
le written contract. — JiVSNAK v. 
ational Bank of Kkw Zeaiand, 


PART III. SECT. 6, SUB-SECT. 1. 

Ij, .]— Parties to a 'written 

contract are not bound by Its punctua- 
tion.— Walker V. BomWELL, [1931] 
App. D. 70. — S» AF • 
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1607. Add, AnnoiaHona: — Oonsd. Unilied States 
Shipping Board v, Bunge y Bom limitada 
Sociedad (1925), 134 L. T. 303 ; Felston Tile 
Co. r. Winget, Ltd., [1936] 3 AU E. B. 473. 
Retd. Cunard S.S. Co. v, Buerger (1926), 136 
L. T. 494 ; Frenkel v. McAndrews & Co., 
[1929] A, C. 645 ; Kaufmann v, British 
Surety Insce. Co. (1929), 46 T. L. R. 399 ; Stag 
Line, Ltd. v. Foscolo Mango' Sc Co. (1931), 
48 T. L. B. 127 ; Connolly Shaw, Ltd. 
Nordenfjeldske 8.S. Co. (1934), 50 T. L. B. 
418 ; North Sc South Insurance Corpn., Ltd. 

National Provincial Bank, Ltd., [l93Gj 1 

K. B. 328. 

1622a. Deed of separatlon.J-^Articles of s^aration 
between John Wright Henniker Wilson & 
Mary Wright Henniker Wilson, his wife, 
provided that all the rents, taxes, Sc other 
outgoings in respect of certain estates, which 
were originally the property of the latter, 
should he paid by the former up to a day 
named, & that, aJter that day, they should 
be paid by Mary Wright Henniker Wilson, 
Sc that John Wright Henniker Wilson should 
be indemnified therefrom, <£? from all the 
Resent debts liabilities of the said John 
Wright Henniker Wilson : — Held : as the 
words in italics made the clause inconsistent 
with Sc repugnant to itself, they ought to be 
disregarded. — Wilson v. Wilson (1847), 15 
Sim. 487 ; 11 Jur. 340 ; 60 E. R. 708. 

1628. Add, Annotation : — Consd. Jacobs v, Batavia 
& General Plantations Trust (1924), 93 

L. J. Ch. 620. 

1652. Add, Annotation : — Refd. Re Carnarvon’s 
Chesterfield S. E., Re Carnarvon’s Highclere 
8. E. (1926), 70 Sol. Jo. 977. 

1660. Add, Annotation : — Refd. Re Sassoon, I. R. | 
Comrs. V. Raphael, Re Sassoon, I. R. Comrs. 
V, Ezra, [1933] Ch. 868. 

1675. Add, Annotations : — Refd. Excess Insce. v, 
Mathews (1925), 31 Com. Oas. 43 ; Gurney 
V, Grimmer (1932), 38 Com. Cas. 7. 


fitted it was found to be defective* A new 
cylinder was subsequently supplied by defts., 
but oydng to the delay pltfs. were not able 
to complete the repairs in accordance with 
their contract with the shipowners Sc had to 
pay them damages. In an action to recover 
the amount of the damages defts. alleged 
that the contract for the supply of the 
cylinder was made subject to our usual ** 
guarantee clause Sc that their guarantee 
clause provided (iriier alia) that “ the con- 
tractors shall not in any case be liable for 
any detention of the vessel or other conse- 
quential damages howsoever arising ; — 
Held : as it was not clear what guarantee 
clause was incorporated, since the clause 
suggested by defts. was the clause in their 
usual engine agreement which was drawn to 
meet the case of engines being supplied to a 
shipowner Sc not to meet such a case as the 
present, & as it was not proved that defts. 
had made it clear that they intended to 
limit their liability, pltfs. were entitled to 
recover. — Alison (J, Goboon) Sc Co,, Ltd. 
V. Wallbbnd Slipway &; Enqinkeeing Go., 
Ltd. (1927), 43 T. L. B. 323, 0. A. 

1736a. Letter from town clerk — Reference to 
resolution of corporation to pay costs.] — 
The chief clerk of a hospital conducted by 
deft, corpn. wrote a letter to the proper 
quarter in respect of the c(“>nduct of the 
steward of the hospital, as a result of which 
the steward was dismissed. The steward 
thereupon brought an action for libel against 
the chief clerk, who approached certain 
solrs. with a view to their acting for him. 
The chief clerk was not in a position to pay 
costs of an action. The sobs, received 
a letter from the town clerk of deft, coi'pn. 
in the following terms : “ As I understand 
that you are acting for [the chief clerk] in 
this action, I beg to inform you that the Town 
Council . . . confirmed the recommendation 
of the health committee ... to assist [the 


1678a. Printed words deleted.] — Words deleted in 
a printed form of mercantile contract are 
to De treated as if they had not formed part 
of the printed contract ; they caimot be used 
to construe added words. — Bassoon (M. A.) 
Sc Sons, Ltd. v, Intebnattonal Banking 
Corpn., [1927] A. O. 711 ; 96 L. J. P. C. 163 ; 
137 L. T. 601, P. O. 

1735a. Incorporation of guarantee clause — Identity 
of clause uncertain — Clause not available.] — 
Pltfs., a ship-repairing co., requiring a new 
intermediate pressure cylinder for the engines 
of a steamer which they had contracted to 
repair, obtained a quotation from defts., 
marine engineers. At the head of defts.’ 
letter was a printed notice, “ All offers are 
subject to our usual strike & guarantee 
clauses, accidents, etc.” Pltfs. ordered the 
cylinder, but after it had been delivered & 


chief clerk] in paying or contributing to his 
costs in defending the action.” Shortly 
before the trial of the action, upon the advice 
of counsel, Sc after consulting the town clerk, 
a settlement was effected, the chief clerk 
consenting to judgment against him with 
costs Sc undertaking to withdraw his allega- 
tions : — Held : the terms of the letter were 
not too vague to be enforced Sc there was a 
contract by the corpn. to pay the whole of the 
solrs.’ costs, or such part thereof as was not 
obtainable elsewhere, Sc the fact that the 
action was settled did not relieve the corpn. 
from its liability. — ^Armstrong, Taylor Sc 
Whittaker v, Oldham Corpn., [1937] 2 
All E. R, 677. 

17S7a. .] — ^Testatm* directed that unless a 

beneficiary of his residuary estate settled 
other property of his on the lines of the settle- 


PART 111. SECT. 5, SUB-SECT. 4, 

r I, Mecming to words given 

though j^mmatical construction fduUv,^ 
— iie Dkmpstsy & Miduwni) L. Sc S. 
Co„ 11925] 4 D. L. R. 670.— CAR. 

PART in. SECT. e. 

t i. .] — The date mentioned 

in a deed 1 b not ooxudnalTe, §c the aotnal 
date of the exeontion may oe ehotm.'-^ 
Do» d. OoNNBi, V. Dickinson (1869), 
N; B. R. (1 Han.) 456.— CAN. 


PART IIL SECT. 7, SUB-SECT. 1.— 
A. (a). 

t U — 

as rmv from time to time be . 

Rene tj, CARUNa Expobt BaawiNO 
& MaltiNO 00., C1929] 2 D. L. B. 881 ! 
63 6. h. H. 68i— 0A«. 


PART lU. SECT. 1, SUB-SECT. 2. 

iw. ** JSt cetera ,**} — The phrase ** et 
cetera ** does net render a eontraot 
tmoertah), if its application appears 

80 


from the context. — Avbbbaoh v. 
Bloom & Dwobkin (Oan.), (19273 3 
D. L. R. 721— OAN. 

PART lU, SECT. S, SUB^SECT, 1.— 
A. (a). 

178t I. General ruM — If both the 
recitals Sc the operative part of a deed 
are dear 8c nnamlHgnons, but are in- 
consistent with each other,the opera- 
tive part must prevail *— wssajn 
Ohin CitONa (1924), J. L.3. 3 ‘ 
53.— IND. 
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ment of testator^s residiie, such beueflciaiy 
should forfeit any iuterest under the will* 
A settleuaent wa« made by a beneficiary 
reciting his intention to settle his property 
on the same trusts as the trusts of the settled 
share of residue, but the operative part Sd 
not do so i~Held : it was not possible to 
imply words in the unambi^ous operative 
part of the settlement so as to make it have 
the effect which, according to the recitals, 
was intended, ^e settlement was therefore 
void, the beneficiary had taken no interest in 
the residue, & estate duty which had been 
aid on the subsequent death of the bene- 
oiary, in the belief that he had in fact taken 
an interest, was repayable by the Crown. — 
Inland Rbvbntjb Cojois. v, Raphael, 
iJsrxAND Reventtb Combs, v. Ezra, [1935] 
A. O. 96 j 61 T. L. R. 162 ; eiib nom. Re 
Sassoon, Inulno Rbvbjnue Comrs. v. 
Raphael, Re Sassoon, Inland Revbntte 
Comrs, v. Ezra, 104 L. J. Ch. 24 ; 152 L. T. 
217, H. L. 

AnnotciHcm : — Refd. Sblpley Urban District CoimcU v, 
Bradford Oorpn.. tl93f) W. N, 111. 

1740. Add, Annotation : — Refd. Re Sassoon, I. R. 
Comrs. V, Raphael, Re Sassoon, I. R. Comrs. 
V, Ezra, [1933] Oh. 858. 

1744. Add, Annotations : — Consd. I. R. Comrs. v, 
Raphael, I. R. Comrs. v, Ezra, [1935] A. 0. 
96. " Retd. Re GrifiBths, Jones v, Jenkins, 
[1926] Ch. 1007 ; Lazard Bros. & Co. v. 
Brooks (1932), 37 Com. Cas. 224. 

1745. Add, Annotation : — Consd, I. R. Comrs. v, 
Raphael, I. R. Comrs. v, Ezra, [1936] A. C. 96. 

1787. Add, Annotation : — Refd. Shipley Urban 
District Council v. Bradford Oorpn., [1936] 
Ch. 376. 


1818, Add, Annotation ,* — Refd. Tsang Chuen v, 
U Po Kwai, [1932] A. C. 715. 


SuB-SBcrr. 2 (Vol. XVII., p. 372). 

Note. — Conveyancing Actt 1881 (c. 41), s, 66, is 

now replaced by Law of Property Act, 1926 {c, 20), 

9 . 68 . 

1826. Add, Annotation : — Consd. Tsang Chuen v, 
Li Po Kwai, [1932] A. C. 715. 

1865, For cross-reference before this case, See, 
now, Law of Property Act, 1925 (c. 20), s. 62. 

1880a. Curtilage, garden Sc adjoining close.]— 

Anon. (1631), Bro. N. O. 86 ; 73 E. R. 885. 

1892. Add, Annotations : — Refd. Todrick v. 

Western National Omnibus Co., [1934] Oh. 
561 ; Warwickshire Coal Co. v, Coventry 
Oorpn., [1984] Ch. 488. 

1902. After this case add : — 

Reservation operates immediately.] — See Law 
of Property Act, 1925 (c. 20), s. 66 (1), (2). 

1913, Add, Annotation : — Apprvd. Public Trustee 
V, Lancaster Duchy, [1927] 1 K. B. 616. 

1930. After thi^ case add : — 

-.] — See, now, Law of Property Act, 1926 
(o. 20), 8. 63. 

1944. Add, Ayinotation : — Refd. Cadogan (Earl) v. 
Guinness, [1936] Ch, 515. 

' 1944a. Limitation to commence after existing 
lease — ^Lease void.] — A conveyance which is 
limited to commence after an existing lease 
takes effect presently, if that lease is void. — 
Blackmobb V, CtJMBBRFOBD (1680), 1 Preem. 
K. B. 527 ; 89 E. R. 395. 


1738 vii. A deed Is effective 

If the operative part is clear, althoiigh 
the recitals we incorrect, — S kov Lum- 
BKR Oo. V, Olabk, [19321 3 D, L. U. 
780.— CAN. 


PART HI. SECT. 9, SUB-SECT. 1.— A. 

ri. JReoistration of statutory 

memoridl .] — By a deed of 1917 reap, 
assigned leasehold premises In Hong 
Kong to A. &; B. as joint tonauts, the 
deed stating that the property had 
been sold to them for $16,000 the 
receipt of which was acknowledged. 
The deed was registered under the 
Hong Kong Land Registration Ordi- 
nance, 1844, with a memorial which, as 
required by the Ordinance, was verified 
on oath & gave full particulars of the 
deed, Including the receipt. In 1929 
B. mortgaged a half Interest in the 
property to anplt. as security for an 
advance of $26,000 ; the mtgo. was 
restored under the' Ordinance. Before 
the advance was made, applt.’s solr. 
inspected the re^teroa memorial of 
the deed of 1917, but he did not demand 
production of the original. B., un- 


known to 


n £^plt. 
. Eesp. 


or his solr., was a son 


claiming to be entitled to the property 
freed from the mtge. By hla evidence, 
which the ots. In Hong Kong accepted 
as reliable alter an obieotion to its 
admissibility, resp. stated that the 
name A. was an alias for himself, that 
there was no consideration for the deed 
of 1917, & that it hod remained in his 


{ jossesBlon, no beneficial interest being 
ntended to be conveyed to his son 
B. ; — Held : the action failed, both 
because resp.’s evidence was in- 
admissible to contradict the plain 
terms of the deed, & because the 
registered memorial estopped resp. 
from alleging a trust ; having regard 
to the full particulars contained in the 
statutory memorial, there was no 
negligence in not having required pro- 
duction of the deed itself. — Tsang 
CiitJEN V, Li Po Kwai, [19321 A. C. 
716 ; 101 L. J. P. O. 193 ; 148 L. T. 
44.— HONQ KONG. 

PART III. SECT. Id, SUB-SECT. 1.— D. 

t i. .1 — Davison v, Benjamin 

(1874), 9 N. S. R. (3 G. & O.) 474.— 
CAN. 

PART III. SECT, 10, SUB-SECT, 1.— E. 

1840 il. .1 — In case of 

conflict the description in the text of a 
grant of land when clear Sc un- 
ambiguous must prevail over the 
diagram attached to Uie grant. — 
Union Govt, v, Lovemoee, [1930J 
App. D, 13.— S. AF. 

1844 ii. Pltf. held a 

certificate of indefeasible title to lots 
1 & 2, part of the north-east quarter 
of a certain section of land, & the 
Crown grant to his predecessor in title 
described the land by reference to a 
plan annexed & numbered the north- 
east quarter of said section. Delt.'s 


title was as purchaser under the grantee 
from the Crown of land, also described 
in the grant by reference to a plan 
annexed & numbered the south-east 
quarter of the same section. Neither 
quarter was a full quarter section, & the 

? >laus showed that pltf. *8 land had for 
ts southerly boundary a certain creek 
& that said creek was the northerly 
boundary of deft. *8 land. Pltf. claimed 
a small point of land In possession of 
deft, which extended Into the creek & 
north of the quarter-section line : — 
Held : while the quarter sections were 
referred to in words in the deeds, yet 
on the true construction of them it was 
clear tliat the plans were to govern. — 
Kepp V. Simpson, [1928] 4 D. L. R. 
421 ; [1928] 3 W. W. R. 331.— CAN. 

1844 lii. Orant of ease- 

menJt,\ — Brown v, Nobbuby, [1931] 2 
W, W. R. 863 ; 4 D. L. R. 507 ; 26 
Alta. L. R, 591.— CAN. 


VRT III. SECT. 10, SUB-SECT. 2.— D. 

1877 ii. .] — Where a contract 

r the sdle of land rests in fieri, the 
irchaser. If the quantity bo con- 
lerably less than it was stated, will 
1 entitled to an abatement, although 
e agreement contains the words 
more or less *’ or ^ 

GRPHY V, Horn, 

3 ; 64 O, L. R. 364.— CAN. 

1880 ii, Add. citation “ affd., 23 
L. H. 263." 
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Part IV. — Covenants and Provisoes. 


2006. Add. Annotation : — Held. Flexman v. Cor- 
bett, [1930] 1 Oh. 672. 

2011. Add. Annotation: — Hefd. Saunders- Jacobs 
V. Yates, [1933] 2 K, B. 240. 

2111. Add. AnnotcUion : — Refd. Wise v» Whitburn, 
[1924] 1 Ch. 460. 


2131* Add. Annotation : — Consd. Everett v. Grif- 
fiths, [1924] 1 K. B, 941. 

2163. Add. Annotation : — Refd. lioeming v. Jones 
(1929), 141 L. T. 472. 


PART IV. SECT. 1, SUB-SECT. 2.— A. 

1990 1. General rule.] — Cts. always 
construe clauses in deeds as covenants 
rather than conditions if they i*oason- 
ably do so. — Wolfe v. CRoirr (N. S.) 
(1911), 9 E. L. H. 402.— CAN. 


PART IV. SECT. 1, SUB-SECT. 9.— 
B. (b). 

b. revsd. 10 I. L. 11. 137. 

PART VII. SECT. 8. SUB-SECT. 8. 

sb. Insertion of consideration .] — The 
alteration, without authority from the 
promisors, of the sealed instrument in 
(luestion herein, by the insertion of a 


certain statement of consideration : — 
Held : not to have been merely a case 
of the writing into the document of 
the intended consideration, but to 
have constituted a substitution of 
another contract for the original 
contract, &, therefore, to have nulllflod 
the deed. — Nvkiforuk Sc Nykiforuk 
V. CONROT, [1931] 1 W. W. R. 522 ; 2 
D. L. n. 407 ; 25 S. h. R. 265.— CAN. 
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DEPENDENCIES. 

Including Dominions, Dependencies, Colonies and British Possessions. 

Part I. — In General. 


After this case add ** See, now, Statute of 
Westminster, 1931 (c. 4), s. 11/’ 

3. Add, Annotation : — Refd. Sobhuza II. v. 
Miller, [1926] A. C. 618. 

4a. Right of Crown to legislate for protectorate — 
Notwithstanding grant of territory within 
protectorate.] — The legislative authority over 
the territory of a Crown Protectorate belongs 
to the Crown <& is controllable only by the 
Imperial Parliament. 

under the Foreign Jurisdiction Act, 1890 
(c. 37), the prerogative power of le^^ation 
in respect of Protectorates is exercised by 
Orders in Council, <fe these Orders have 
statutory effect. A grant of land in a Pro- 
tectorate by the Crown is an executive & 
not a legislative act, & cannot by itself 
impose a fetter on the legislative power of 
the Crown. Where therefore by a subsequent 
Order in Council the Crown has exercised 
legislative powers in respect of the land 
previously granted, the legislative power so 
exercised is valid. The doctrine of deroga- 
tion from grant cannot be applied in the case 
of a grant by the Crown so as to deprive it of 
its paramount right to legislate for the Pro- 
tectorate in which the subject of the grant is 
situate. The Crown cannot renounce or 
fetter its legislative authority by the mere 
fact that in the exercise of its prerogative it 
. makes a grant of land within the territory 
over which the legislative authority exists. — 
North Charterland Exploration Co. 
(1910), l/rn. V. R., [1931] 1 Ch. 169 ; 99 L. J. 
Ob. 483 ; 148 L. T. 623 ; 46 T. L. li. 566. 

5. Ad;d. Annotations : — As to (\) Consd. Abeyeso- 

kera v, Jayatilake (1931), 146 L. T. 193. As 
to (6) Distd. North Charterland Exploration 
Co. (1910) V, B. (1930), 99 L. J. Ch. 483. 


7. Add, Amiotaiion : — Refd. Sobhuza II. v. 
Miller, [1926] A. 0. 518. 

10a. .] — An extension of British juris- 

diction in a British protectorate by Orders 
in Council may be referred to an exercise of 
power by an act of State, unchallengeable in 
any British ct., or to statutory powers given 
by Forei^ Jurisdiction Act, 1890 (c. 37), 
under which the jurisdiction acquired by the 
Crown in a protected country is indistinguish- 
able in legal effect from that acquired by 
conquest. The Crown cannot, except by 
statute, deprive itself of freedom to make 
Orders in Council, even such as are incon- 
sistent with previous Orders. 

Before the conquest & annexation of the 
South African Republic Swaziland was an 
independent native State, treated as a pro- 
tected dependency of that Republic, by 
which it was administered under a Con- 
vention made in 1894 between Great Britain 
&; the Republic. The Convention provided 
for the preservation of native law, & the 
agricultural & grazing rights of the natives. 
The annexation did not extend to Swaziland. 
Subsequently under Orders in Council certain 
lands in Swaziland were expropriated to the 
Crown, to the extinguishment of the use & 
occupation of them by natives under native 
law, certain lands being allotted exclusively 
to the natives : — JJeld : the Orders in Council 
were effective, even if they were not within 
the powers recognised by the Convention. — 
Sobhuza II. v. Miller, 11926] A. C. 518 ; 95 
L. J. P. 0. 137 ; 135 L. T. 215 ; 42 T. L. R. 
446, P. C. 

13. Add, Annotation : — Refd. Netherlands, 
American Steam Navigation Co. v, Pro- 
curator-General (1925), 42 T. L. R. 81. 


Part II. — Colonial and Dominion Government 


17a. Order imposing liability to penalty — Power to 
make action void — Ceylon.] — An Order in 
Council of 1923 made provision as to the 
Legislative Council in Ceylon, but reserved 
to His Majesty power to revoke, alter or 
amend the Order. Applt., as common 
informer, brought an action to recover 
penalties under the Order from resp., who he 
alleged had sat and voted after his seat had 
become vacant under its provisions by reason 
of his having a pecuniary interest in a con- 
tract with the Gtjvt. In 1928, aJter the 
action had been brought, but before its trial, 
an amending Order in Council was made 
providing that the action should be dis- 
missed ; it also amended the Order of 1923 
so as to except the office held by the respon- 
dent from its operation ! — Held : the Order 
of 1928 was valid, having regard to the power 
reserved by the Order of 1923, & was an 
effective defence to the action, although it 
was retrospective in its operation. — Abeykse- 


KEBA V, Jayatilake, [1923] A. C. 260 ; 101 
L. J. P. 0. 40 ; 146 L. T. 193. 48 T. L. R. 
71 ; 76 Sol. Jo. 884, P. 0. 

20a. Power of expropriation in mandated territory.] 

— ^By the Mandate for Palestine, dated July 
24, 1922, the Council of the League of Nations, 
acting under art. 22 of the Covenant of the 
League, entrusted to Great Britain the 
administration of Palestine. Art. 2 of the 
Mandate provided that Great Britain should 
be responsible for “ safeguarding the civil 
& religious rights of the inhabitant^ of 
"Palestine irrespective of race A religion.” 
In 1923 an Order in Council authorised the 
High Comr. for PalevStine to promulgate such 
ordinances as might be necessary for the 
peace, good order, & government of the 
country, & wer(i not inconsistent with the 
Mandate. Th e H igh Comr. promulgated an 
ordinance expropriating certain spring’ for 
the purpose of supplying water to Jerusalem, 
with certain provisions for compensation. 
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English and Empebb Digest Sdppmment, 


In an action by the owners of the springs the j 
Supreme Ot., sitting as a ct. of first instance, 
held that the ordinance was ultra vires, on 
the ground that it was inconsistent with the 
Mandate in that the provisions for compen- 
sation were inadequate. Special leave to 
appeal was granted, aJl questions of juris- 
diction being left open. An Order in Council 
had made provision for appeals to the Privy 
Council, but only from orders of the Supreme 
Ct, sitting as a Ot. of Appeal: — Held: (1) 
the appeal was competept, since the juris- 
diction under the Mandate was jurisdiction 
in a foreign country within the description in 
the preamble to Foreign Jurisdiction Act, 

1890 (c. 37) ; (2) it was the right & duty of 
the ct. to consider whether the ordinance was 
consistent with the Mandate, but art. 2 had 
been misconstrued, & the ordinance was 
valid ; (3) art. 2 did not mean that in every 25 , 
case of expropriation for a public purpose 
full compensation must be given. Natural 
justice required that in the absence of ex- 
ceptional circumstances, fair provision should 
be made for compensation, but that depended 
not upon civil right, but upon the principles 
of sound administration, &; it was not within 
the province of the ct. to consider whether 
an ordinance was within those principles. 
Further, the ordinance did make adequate 
revision for compensation. — Jerusalem- 
APFA District Govebnob v. Suleiman 
Mubra, [1926] A. O. 321 ; 95 L. J. P. C. 46 ; 

134 L. T. 609 ; 42 T. L. R. 299, P. C. 

23. Add. Annotation : — Consd. A,-G. %\ G. S, & 

W. Ry. of Ireland, [1925] A. 0. 754. 

Grant of proprietary rl^ht In river — 

Canada.] — By letters patent issued by the 
Lieutenant-Governor of Quebec in 1910 under 
Companies Act of that province, applt. co. 
was incori>orated for the purpose of carrying 
on the business of producers of electricity, & 
with power to construct & maintain dams in 


a river of the province within certain limits, 
after having acquired from the riparian pro- 
prietors the properties necessary for that 
-purpose. In 1928 applts. not having then 
constructed any works, the provincial Govt. 

r inted to res]^. a lease of the water power 
bed of the river within limits which over- 
lapped those referred to in applts.’ letters 
pat^t. Applts. brought an action against 
resps., claiming a declaration that applts. 
had a vested right in the river to construct 
dams, & an injunction : — Held : the action 
failed, since the letters patent contained no 
grant of a proprietary right in, or power to 
take possession of, any part of the river or 
its bed. — United Manupactubing Co. v. 
St. Maubice Power Co., [1926] A. C. 708 ; 
95 L. J. P. C. 149 ; 186 L. T. 389 ; 42 T. L. R. 
495, P. C. 

Add the following para. : — 

If a governor of a colony has the authority 
of the ordinary, he has no power to commit 
a churchwarden who refuses to account, he 
ought to proceed upon a citation, must 
excommunicate. 

31a. Authority to promulgate Ordinance under 
Government of India Act, 1916, s. 72 — 
Validity of Ordinance.] — In proceedings under 
an Ordinance promulgated by the Governor- 
General under the Government of India Act, 
1916, s. 72, which authorises him in cases of 
emergency to promulgate Ordinances for the 
peace & good government of British India, it 
cannot be disputed that an emergency existed 
& that the Ordinance is one for the peace &i 
good government of British India. Those 
ore matters of which the Governor-General 
is sole judge ; he is not bound to give any 
reasons for promulgating on Ordinance under 
the sect. An Ordinance so promulgated 
constituting a special tribunal for the trial 
of a criminal case is not invalid in that it 
deprives the accused of the right of appeal to 


PART 11. SECT. 1. 

8l, Order in Council — BevocabUUy.) 
— An Order in Connell is an act of the 
Crovm & can always be reyoked. — 
K. V. Ottawa Electric Ht. Co., 
[1933] 1 D. L. H. eys.-— CAN. 


PART II. SECT. 2, SUB-SECT. 1. 

8p. Z)uiy to accent advice of Executive 
Council — Decision by Oovemor -General 
in Council,] — W^nere a statute dlreote 
that a matter shall be decided by the 
Governor-General in Council, the 
Governor-General is bound to accept 
the advice of the Executive Council, 
there beinn no discretion in the 
Governor-General personally, & there 
is no legal duty upon him to peruse 
documents placed before him Sc make 
up his mind upon them. — SomxRHOtTT 
0 . Union Government, [19271 App. D, 
94.— a. AP. 


t (p, 419) 1. ProclamaUon fixing 

impofiation d-ufies.]— -The Govomor- 
Generai purporting to act under Act 
35 ot 1922. s. 5» issued two proclama- 
tions, the ntBt fixing an exchange duty 
for asbestos cement sheets Imported 
from Belgium Sc the second confining 
the first to certain cheaper kinds ef 
asbestos sheets : — Held : tiio proolaraa- 
tions were tnira vires the Govemor- 
General. — O ostoms Comb, v, AOSTon 
“ i). X.— 

n.'AF. 

t (p. 420) i. iVb liabuthf io 

toCn.]— There is no legal obligation 
upon a Zieuteitant^Govemor, fiowtng 
from his appointment as suctL to enter- 
tain soolahy; Sc no implied contraet 


exists between him & the Crown, by 
reason of his appointment Sc the taking 
of the oath of office, from whidi flows 
any obligation with respect to expendi- 
tures for social euterteJjQments. Such 
expenditures are voluntary, & the 
failure to so entertain could not bo 
a cause for removal or dismissal. — 
Re hiKUTEN ant-governors Salary, 
[1931] Ex. a R. 232.— CAN. 

p. 420) i. OovernTneUt of 

Act, 1910, 8, 72 — State of** emer- 
gemey ,**] — The power of legislation by 
Ordlhanoe, conferred by s. 72 of 
Government of India Act, on the 
Governor-General, is subject to three- 
fold restrlotious. There must bo an 
emergency to justify the exeidse 
of the power ; the power can only be 
exercised for the peace & good 
government of British India or any 
part thereof : the Ordinance must not 
go beyond the power of tho Indian 
Legislature to make laws. There 
being nothing in the language of sect. 72 
to indicate that the Qovemor-General^s 
opinion on the points referred to above 
is to be taken as final, the initial pre- 
sumption is that a ot. of law wlU Imve 
jurisdiction to go into such matters 
if It peoomes necessary to do so. In 
order to determine any question pro- 
perly coming before it for deoisioa. — 
ISb RaJITr. (1030), L L. R, 12 Lah. 
20.— IND. 

p (p. 420) ii. ^ *7 

laigh Ot, has power, on application for 
habeas corpus, in? inquire into thclegafity 
of sentences passed by the mfittary 
authorities unless such acts were 

34 


validated by a Bin of Indemnity ; but 
held, on account of an Ordinance pro- 
mulgated by tho Governor-General 
validating the sentences, the ot. could 
not question their legality. Under 
Government of India Act, 1910, s. 72, 
the Governor-General is the sole judge 
of the existence of the emergency. Sc 
all cts. can do is to inquire whether 
there was evidence upon which the 
Governor-General might reasonably 
conclude that an emergency existed. — 
Emfbbob V . Ohanappa Shanttrappa 
(1930), I. L. R. 55 Bom. 268.— IND. 

p (p. 430) iU. In 

proceedings under an Ordinance pro- 
mulgated by the Governor-General 
under Government of India Act, 1915, 
a. 72, It cannot be disputed that an 
emergency existed &; that the Ordinance 
is one for the peace Sc good government 
of British Inoia, as those are matters 
of which the Governor-General Is the 
sole Judge. — Bhagat SiNan v, Crown 
(1931), T. L. R. 12 Lah. 280,— 1N0. 

•b. iTivalidiiy of Ordinance when 
rmntpnant to OommomtectUh Act .] — 
Mela: the Governor-General In Council 
^uld not confer upon the Federal 
Capital Commission the powers oon- 
t^ed In the Building & Services 
Ordinance by reootofse to sect. 12 of 
Seat of Government (Administration) 
Act, 1910, as the Ordinance was repug- 
nant to the provisions of Seat of 
^^ei^ent^ (Aiiml^st^^^ Act, 

BION e.JbAB^- 
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the High Ot. which they would otherwise 
have had. — ^Bhaqat Singh v. King Empehor 
(1931), 58 L. B. Ind. App. 169, P. C. 

31b. Authority to promulgate Berar Alienated 
Villages 192 Tenancy Law, 1.] — Having re- 
gard to Foreign Jurisdiction Act, 1890 (c. 57), 
s. 1, & the authority delegated to the 
Governor-General in Council by the Indian 
(Foreign Jurisdiction) Order, 1902, the 
Governor- General in Council had power to 
promulgate the Berar Alienated Villages 
J'enancy Law, 1921, relating to teiTitory of 
H.H. the Nizam leased in pcrpeUiity to the 
British Govt. The said Law of 1921 is not 
void under sect. 12 of the Act of 1890 so far 
as it is repugnant to the Waste I>and Buies, 
1865 (Berar), because the Acta, Orders & 
Begulations referred to in that sect, are Acts, 
Orders & Begulations applying to British • 
subjects & do not include the said rules of 
1865, which did not purport so to apply. 
Further, the said rules of 1865 were merely 
administrative orders. The Law of 1921, so 
promulgated, accordingly operates as a 
legislative Act, & effectively interferes with 
rights in property held under leases granted 
pursuant to the rules of 1865. — Dattatraya 
Krishna Bag Kane v. Secretary op State 
FOR India (1930), 57 L. B. Ind. App. 318, 
P. C. 

31c. Power to deport — Construction of Deposed • 
Chiefs Removal Ordinance (Nigeria).]- 

Eshugbayi Eleko V. Nigeria Government 
(Administering Officer), No. 28Ia, post, 

34. For “ (1774) ” read “ (1775) 

Add, Annotation : — Retd. Tallack v, Tallack 
& Broekoma, [1927] P. 211. 

47. Add, Annotations : — Consd. Spigolman v. 
Hocken, Goldblatt v, Hocken (1933), 150 
L. T, 256. Refd. Bobinson v. South Aus- 
tralia State (No. 2), [1931] A. C. 704. 

52a. Legislative Council of Nova Scotia — Appoint- 
ment to.] — The Lieutenant-Governor of 
Nova Scotia, acting by & with the advice of 
the Executive Council of Nova Scotia, has 
power to appoint in tlac name of the Crown 
so many members of the Legislative Council 
of Nova Scotia that the total number would 
' (a) exceed twenty-one or (5) exceed the total 

number at the union mentioned in British 
North America Act, 1867 (c. 3), s, 88. The 
membership of the Council is not limited in 
number. The tenure of office of members 


of the Council appointed before May 7, 1925, 
is during the pleasure of His Majesty the 
King, represented in that behalf by the 
Lieutenant-Governor of Nova Scotia acting 
by & with the advice of the Executive Council 
of Nova Scotia. — A.-G. for Nova Sootta v. 
Nova Scotia Legisiative Council, [1928] 
A. O. 107 ; 97 L. .1, P. C. 27 ; 138 L. T, 114 ; 
44 T. L. B. 1 ; 71 Sol. Jo. 864, P. 0. 

52b. Membership of — Tenure of office.] — 

A.-G. FOR Nova Scotia v. Nova Scotia 
Legislative Council, No. 52a, ante, 

52c. Canadian Senate — Membership of — Who are 
qualified persons — Women.] — (1) The words 
“ qualified persons ” in British INTorth 

America Act, 1867 (c. 3), s. 24, include women, 
& therefore women are eligible for membership 
of the Senate of Canada. 

(2) The provisions of British North 
America Act, 1867 (c. 3), enacting a con- 
.stitution for Canada should not be given a 
narrow & technical construction, but a 
large & liberal interpretation, so that the 
Dominion to a great extent, but within 
certain fixed limits, may be mistress in her 
own house, as the Provinces to a great extent, 
but within certain fixed limits, are mistresses 
in theirs. — Edwards v, A.-G. for Canada, 
[1930] A. C. 124 ; 99 L. J. P. 0. 27 ; 142 
L. T. 98 ; 46 T. L. R. 4 ; 73 Sol. Jo. 711, P. O. 

Annotation: — As to (2) Apld. British Coal Corpn. v. R., 
11935] A. O. 500. IS. 

56a. p Future exercise — Cannot be fettered.] — 

Acting within the constitution, the legislature 
of a self-governing Colony or State is supreme, 
& no act of the executive Govt, can fetter 
in any legal sense the future exercise of its 
powers, or give to any person a title other 
than such as could be conferred under exist- 
ing legislation. 

When New South Wales Constitution Act, 
1855, was enacted, Garden Island, in Port 
Jackson, was part of the waste lands of the 
Crown, the entire management & control 
of which were vested by sect. 2 of that Act 
in the legislature of the Colony. By notices 
published in 1865 &; 1866, pursuant to Crown 
Lands Alienation Act, 1861 (N.S.W.), the 
island was dedicated as a naval depot. 
It continued to be so used by the Imperial 
naval authorities until 1913, but since that 
date it had been occupied by the Common- 
we^ilth naval authorities for the use, of the 


PART II. SECT. 2, SUB-SECT. 2. 

sr. Executive regulation — Inapplic- 
able to pending proceedings. ] — Judgment 
having been postponed in an appeal 
against assoasmont to land ta\' pending 
calculation of the amount due, a new 
regulation was promulgated relating 
to calculation : — Held : this regulation 
was inanplioable. — Skndall v. Land 
Tax Federal Oomr. (1011), 12 

C. L. B. 653, 664.—AUS. 


at. .] — The Board of Trade 

(Cinematograph Films) Bpgulatlons, 
1932, are ultra vires of the Governor- 
General in Coiinoll, since the words 
** in any other manner whatsoever ” 
in Board of Trade Act, 1019, s. 26 (1), 
refer to matters cjusdem generis as 
those In the preceding paragraphs, 
which deal \vith unfair trading. — Ker- 
lUDGE V. GIRLINQ-BUTCHER, [1033] 
N. Z. L. B. C46.--N.Z. 

sw. Contract hv executive— Effect of 
ex post facto authority^ — An Appro- 
priation Act of the Oommonwealth 


Parliament appropriating money to- 
wards payment in respect of on agree- 
ment made by the Executive Govern- 
ment on behalf of the Oommonwealth 
& wMch without Parliamentary autho- 
rity would be invalid, does not validate 
that agreement.— Commonwealth v. 
Colonial Ammunition Co. (1924), 34 
O. L. B. 198.— AUS. 


PART II. SECT. 3. SUB-SECT. 2.— A. 


sf. Cannot suspend Habeas Corpus 
Act.\ — The Imperial Parliament alone 
can suspend the above Act. — Be 
Blanshay (Que.) (1918). 24 B. de J. 
578.— CAN. 


si. disqualified member voting — 
LiafnHly to penalties.] — Sioco Con- 
stitution Act, R. S. B. C-, 1924 (c. 45), 
imposes but one penalty for each day 
on which a disqualified person sits & 
votes os a member of tbo Legislative 
Assembly, there' is but one cause of 
action for each snob day, Sc where an 
action is brought <>n such cause of 
action that penalty, if recovered, 
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belongs to pltf. therein, who thereby 
attaches or appropriates it to himself. 
Such action, even though dismissed. Is 
a bar to a subsequent action for t-ho 
same penalty, unless such prior action 
was collusive. — Keknk v. Collkv, 
ri925) 4 D. L. B. 229 ; [1925] 3 W. W. B. 
250.— CAN. 


PART n. SECT. 3, SUB-SECT. 2.— B. 

59 iv. .] — When on Act of the 

Dominion Parliament is in part 
repugnant to an imperial Ao,t, enoot 
will bo given to its enacstnumis in so 
far as they agree. — Be The Rarewkll 
(1881), 7 Q. h. R. 380.— CAN. 

59 V. Transfer of schools — By ICduca- 
tio 7 h Act {Northern Ireland), 1923 (c. 21) 
— Whether repugnant to Government of 
Ireland Act, 1920 (c. 67).] — Education 
Act (Northern Ireland), 1923 (c. 21), 
wliich relates to the transfer of Boh(K>lB, 
Is not void under Govt, of Ireland Act, 
1920, c. 67, 8. 5 . — Londonderry 
O ou.NTY Council v. M'Gi-ade, [1929] 
N. I. 47.— IR. 


J.8. 
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naval forces which it provided Sc maintained. 
An Imperial Order in Council made in 1899 
under Colonial Fortifications Act, 1877, 
recited an agreement W which the Govern- 
ment of New South Wales were to erect 
buildings & carry out works, partly on Garden 
Island, dc the Imperial Government agreed 
that when the buildings & works were com- 
pleted & the sites “ conveyed, granted, or 
dedicated in perpetuity for the use of Her 
Majesty’s navy in the same way as Garden 
Island had been,” the Imperial Government 
would suiTender certain lands which were not 
within 1856 Act, s. 2 ; the Order then, in 
consideration of the agreement, vested the 
lands in the Government of New South Wales. 
In 1923 the Minister administering the 
Oown Jjands Consolidation Act, 1913 
(N.S.W.), acting under sect. 25 of that Act, 
revoked the dedication of Garden Island : — 
Hdd: the recital in the Order in Council 
of 1899 did not prelude the Minister from 
revoking the dedication in the manner 
provided by the Act of 1913, Sc the revocation 
was effectual under sect, 25 of that Act, 
although the notice did not state the manner 
in which it was proposed to deal with the 
island. Judgment of the High Ct. affirmed, 
subject to the declaration made, that resi). 
State was entitled to possession of Garden 
Island, being varied to a declaration, in the 
’ words of 01*0 wn Lands Consol idation Act, 1913, 

s, 25, that by virtue of the revocation the 
island had become Crown lands within that 
Act, & liable to be dealt with in accordance 
therewith. — Australia Oommokwbaltu v. 
New South Wales State, [1929] A. O. 431 ; 
98L.J. P.0.81; 140 L. T. 367 ; 45 T. L. R. 
216, P. C. 

60. After this case add : — 

— See^ now, Statute of Westminster, 
1981 (c. 4), s. 2. 

gOa. .] — ^Moore V, A.-G. FOR Irish Free 

State, No. 447a, post 

gOb, .] — British Coal Corpn. v, R., No. 

447b, post 

66. After this cose add : — 

“.] — See, now. Statute of Westminster, 
1931 (c, 4), s. 3. 

66. Add, Annotation: — As to (1) Retd* The 
Ffc^gernes, [1927] P. 311. 

90. Add, Annotations Consd. Toronto Electric 
Comrs. V, Snider, [1925] A. C. 396 ; Croft v, 
Punphy (1932), 48 T. L. R. 662. Apld. 
British Coal Corpn. r. R., [1935] A. O. 500. 


90a. Principle of construction of British North 
America Act, 1867 (c. 8).] — Edwards v, A.-G. 
FOR Canada, No. 52c, a?tte, 

91. Add, Annotation : — Consd* British Coal Corpn. 
V , R., [1935] A. 0. 500. 

91a. Enactment preventing King in Council from 
granting leave to appeal — Criminal case.] — 

Sect. 1025 of the Criminal Code of Canada, if 
& BO far as it is intended to prevent the King 
in Council from giving effective leave to 
appeal against an order of a Canadian ct. in 
a criminal case, is invalid. The legislative 
authority of the Parliament of Canada as to 
criminal law Sc procedure, under British 
North America Act, 1867 (c. 3), s. 91, is 
confined to action to be takien in Canada. 
Further, an enactment annulling the royal 
prerogative to grant special leave to appeal 
would be inconsistent with Judicial Com- 
mittee Acts, 1833 (c. 41) & 1844 (c. 69), Sc 
would be invalid under Colonial Laws 
Validity Act, 1865 (c. 63), s. 2. The royal 
assent to the Criminal Code could not give 
validity to an enactment which was void by 
Imperial statute ; exclusion of the pre- 
rogative could be accomplished only by an 
Imperial statute. 

According to the well-settled practice of 
the Judici^ Committee His Majesty is 
advised to intervene in a criminal case only 
if it is shown that, by a disregard of the 
power of legal process, or by some violation 
of natural justice, or otherwise, substantial 
Sc grave injustice has been done. 

Appit. was convicted in Alberta of an 
offence under Govt. Liquor Control Act of 
Alberta, which did not incorporate sect. 1025 
of the Criminal Code of Canada, & of an 
offence under Canada Temperance Act, 
R. S. Can., 1906 (c. 162). For each offence 
he was sentenced to a fine, Sc in default 
Imprisonment. The Supreme Ot. of xllberta, 
rejecting contentions as to the construction 
Sc invalidity of the material sects., affirmed 
the convictions, but gave leave to appeal 
to the Privy Council. The Crown peti- 
tioned the Judicial Committee to quash the 
appeals as incompetent, having regard to 
sect. 1026. Appit. petitioned for special 
leave to appeal. The petitions were heard 
with the appeals; — Held: (1) each appeal 
was in a “ criminal case ” to which sect. 
1025 applied, so far as it was valid; (2) 
in the absence of argument to the con- 
trary, sect. 1025 prevented the Appellate 
Div. from giving effective leave to appeal : 
(3) sect. 1025 did not exclude the prerogative 


60 1. iUffect of Colonial Laws Validity 
Act 1666 (c. 68 ) — Invalidity of Navi- 
gation Act, 1912-1920 iAus .),] — The 
Kavij^tion Act, 1912-1 920, la a oolonia] 
law within the meaning Sc operation 
ot sect. 2 of Colonial Laws validity 
Act, 1865, Sc therefore any provision 
In the former Act or in regulatlonfi 
made thereunder which rraugnant 
to the proTlalons of Merchant Shipping 
Acts. 1894-1906, is to the extent of 
such repugnancy void Sc Inoperative. 
—Union Stkamshu* Co. op n, Z. v, 
Th® commonwealth <1926), 36 

C. L. K. 180.— AUB. 

PART IL SECT. 8, SUB>^8EGT. 2.— 0. 

g 4 vj, — Ajjptioation to Ship 

in foreign port ,] — An award made under 
the atithorlty of the Industrial Con- 
ciliation Sc Arbitration Act, 1905, I 


purporting to regulate the relations 
between the emmoyers & employees 
on a New Zealand ship in a foreign 
port is valid & not too widely expressed. 

The words of sect. 63 of tho Constitu- 
tion Act are wide enough to Include 
by Implication the power for the Now 
Zealand legislature to pass laws for 
the ocmtroi of Its shipping. If the 
legislature had not such power the 
peace, order, & good government of 
New Zealand would be seriously im- 
paired (Stout, C.J .). — Re Awabd op 

WELLINGTON COOKS & STBWAJBUS 

Union (1906), 26 N. Z. L. R. 394.— 

N.Z. 

64 viJ. — There is a 

presumption that Parliament does not 
design its statutes to operate on Its 
subjects beyond tho territorial limits 
of the Union, in tho absence of any 
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contrary intention, express or Implied. 
— ^WlLSHIN V, WiLSHIN (1930). N. L. li. 
280.— S. AF* ■ 

PART II. SECT. 8, SUB-SECT. 4.- 
A. (a). 

an. Redial in preamble to private Act 
— JSffect of .] — A recital in the preamble 
to a special private Act enacted by the 
Pariloment of Canada Is not such a 
declaration os that oontomplated by 
B. N. A Act, 1867, s. 92 (10) (c). in 
order to bring the subject-matter of 
the legislation within the Jurisdiction 
of Parliament. — Hewson v. Ontario 
Power Co. (1905). 36 S. 0. R. 696.— 
CAN. 

sp. Incidental subjecti induded ,] — 
Bennbtxt V , Quebec Pharmaceutical 
Asboon. (1881). 1 D. 0. A. 386 ; 2 
Cart. 250.— CAN. 
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right to give leave to appeal ; (4) the cases 
wore clearly not within the category of the 
exceptional cases in which special leave to 
appeal was advised in a criminal matter. — 
Nadan V. B., [1926] A. C. 482 ; 95 L. J. P. C. 
114 ; 134 L. T. 700 ; 42 T. L. R. 356 ; 28 
Oox, C. C. 167, P. C. 

Armotaticms ! — As to (3) Folld. Chimj? Ohuok v. B., [19301 
A. a. 244, Expld. British Goal Oorpu. v. R., [1935] A. O. 
500. Generally^ Refd. Renouf v. A.-G. for Jersey, [19361 
1 AU B. R. 936. 

91b. .] — ^British Coal Corpn. v. B., 

No. 447b, post, 

94. Add, Annotation : — Refd. Croft v, Dunphy 
(1932), 48 T. L. B. 652. 

96. Add> Annotations : — Apld. British Coal Corpn. 
V. B., [1935] A, C. 500. Refd, Lord’s Day 
Alliance of Canada v. A.-G. for Manitoba, 
[1925] A. C. 384 ; Re Aeronautics in Canada 
(Regulation & Control of), [1932] A. C. 54. 

97. Add, Annotations Apld, A.-G. for Ontario 
V. Reciprocal Insurers, [1924] A. 0. 328. 
Distd. Toronto Electric Comrs. v, Snider, 
[1926] A. 0. 396 ; Proprietary Articles Trade 
Assocn. V. A.-G. for Canada, [1931] A. 0. 310 ; 
Refd. A.-G. for Canada v, A.-G. for Ontario, 
[1937] A. 326. 

98. For the paragraph in the original volume 
substitute the following paragraph : — 

Bona vacantia — Right of Crown in right of 
province J — Bona vacantia are royalties 
within British North America Act, 1867 
(c, 3), 8. 109, & accordingly belong to the 
province in which they are situate or arise, 
& not to the Dominion. The word “ royal- 
ties is used in the sect, as the equivalent 
of jura regalia. Its meaning is no£ limited 
by its association with the words lands, 
mines, minerals.'" — B. v. A.-G. op British 
Columbia, [1924] A. C. 213 ; 93 L. J. P. C. 
76 ; 130 L. T. 231 ; 40 T. L. R. 13 ; 08 
Sol. Jo. 138, P. C. 

Annotfition : — Con^d. Toronto (City) Corpn. v. R., [19321 
A. O. 98. 

9 ga, .] — (1) Land in Alberta granted 

by the Crown either before or after Sept. 1, 
1905, when Alberta Act, 1906 (c. 3 Dom.), 


came into force, in the absence of , 

escheats to the Crown in the right of the 
Dominion. 

(2) Effect of Land Titles Act, 1894 (c. 28, 
Dom.), & Land Titles Act, 1906 (Alta.). 

(3) Meaning of “ royalties in Alberta 
Act, 8. 21. 

(4) Bona vacantia in Alberta belong to the 
Crown in the right of the province. The 
effect of Alberta Act, s. 3, was to place the 
Province of Alberta in the same position in 
regard to property as the provinces previously 
constitute save so far as the Act provided 
otherwise, either expressly or by reasonable 
implication- 

(6) Ultimate Heir Act, B. S. A., 1922 
(c. 144), is ultra vires so far as it purported 
to affect real property. — A.-G. for Alberta 
V, A.-G. FOR Canada, [1928] A. C. 475 ; 97 
L. J. P. C. 106 ; 139 L. T. 532 ; 44 T, L. R. 
651, P. C. 

Annotation : — Ab to (1) Confid. TU Natural Resources 
(Saskatchewan), [1932] A. C. 28. 

99. Add, Annotation : — As to (2) Retd. A.-G. for 
Canada v, A.-G. for British Columbia (1929), 
46 T. L. B. 1. 

101. Add, Annotations : — Consd. Toronto Electric 
Comrs. v, Snider, [1926] A. C. 396. Refd. 
A.-G. for Ontario v. Reciprocal Insurers, 
[1924] A. C. 328 ; Gallagher 2 ?. Lynn, [1937] 
3 AU E. B. 598. 

102. Add, Annotations : — Refd. A.-G. for Canada v, 

A.-G. for British Columbia (1929), 40 

T. L. B. 1 ; A.-G. for Quebec v, A.-G. for 
Canada (1932), 48 T. L. B. 238. 

105. Add, Annotations : — Apld. A.-G. for Ontario 
V, Reciprocal Insurers, [1924] A. C. 328. 
Consd. Re Insurance Act of Canada, [1932] 
A. C. 41. Refd. Toronto Electric Comrs. v, 
Snider, [1925] A. C. 396. 

106. Add, Annotations : — Consd. Toronto Electric 
Comrs. V, Snider, [1925] A. C. 396 ; Re Aero- 
nautics in Canada (Relation & Control of), 
[1932] A. C. 64. Refd. A.-G. for Ontario v. 
Reciprocal Insurers, [1924] A. C. 328 ; A.-G. 
for Manitoba v, A.-G. for Canada, [1929] 


96 i. Rona vacantia — Kighl of Crown 
in right of Dondnion-^Saekatcfmijan.} 
— In 1916, H. domiciled In the pro- 
vince of S. die<i, Icttving no heirs or 
other persona legally entitled to his 
©stftto. Both tbe Dominion & the 
proviuoe oioimed the estate as hona 
vacatiUa tty right of escheat : — Held : 
as the province of S, was not at the 
date of its establishment owner of the 
lands, nor had any vested rights in 
any duties or revenues in respeot to 
the lands from which the province was 
carved, difCoring in this respect from 
the original provinces of (Confedera- 
tion, B. N. A. Act, 88. 102, 100 did not 
apply, notwithstanding Baekatohewan 
Act, 8. 3, & in any event, these sects, 
did not purport, to transfer any pro- 
perty ** or righifi to the provinces. — 
V, Westjcrn Trust Go., A.-G. 
OF Province of SASRATOHBWiLN & 
Shulzr (1921), 21 BKch. 0. R, 1 ; 
69 D. L. R. 697. — CAN. 

ir. ** Bo'ualiieB** — BriMsh North 
America AcU 1867, s. 199 — Construe- 
lion .) — “ Royalties ** In this sect, does 
not embrace all kinds of royalties, but 
is limited in its meaning by the text to 
suoh as are connected with lands, 
mtoos & minerals ; such as {inter aUa) 
the right to hona vaeanUa & of osoheat 
arising by reason of a failure of heirs. 
— R. V , Wbsstkrn TAust Go., A.^G. 


OF Puovinok of Saskatohbwan & 
Shulze (1921). 21 Bxch. 0. E. 1 , 69 
D. L. R. 597.— ^CAN. 


PART n. SECT. 8, BUB-SECT. 4.— 
A. (b) i. 


h i. .] — R. V . Haktel, R. V . Yruje 

Que.) (1926), 45 Can. (>im. (^a. 381, 

—CAN. 


h li, .1— Provincial legislation 

repugnant to B. N. A. Act, 1867, s. 03 
(2), is absolutely void & inoperative/’ 
& is not appealable under sub -sect. 3 to 
the Governor In Coimcil. — H ersch v. 
Montreal Protestant Board School 
Comrs... [19263 2 D. L. R. 8 : [1926] 
S. C. R, 246 : varying, 31 R. do J, 440 ; 
on cmreal, [1928] A. C. 200, P. C.— CAN. 

h til. .] — ^Any provincial logis- 

laUon repugnant to B. N. A. Act, 1867, 
8. 93 (1), is to the extent of such repug- 
nancy absolutely void & Inoperative. 
— Tiny Separate School ihiusTEEa 
V. R. (1926), 69 O. L. R. 96.— CAN. 


h fv. .]■— Hcfd : there la a con- 

met between Bkpey. Act, 1927 (c. 11). 
s. 64 dc jSYaudxuent Preferences Act, 
% S. B. C., 1924 (c. 97), s. 3 (2) ; & 
the Dominion enactment prevails. — 
Oak APIAN Credit Mkn^s Trust 
Association, Iot. v. HoFFAm Lim., 
tl9293 2 D. L. K. 73 ; 1 W. W. R. 657 ; 
40 B.O. R. 454 ; JOG. B. R. 369.— CAN. 


37 


k. For “k. .]— ** substitute 

101 ii. — »• 

101 iii. — Where both the 

Dominion Parliament Sc a provincial 
legudature have legislated on the same 
subieot & with the same obfeot. Sc the 
legislation i« within the powers of the 
Dormnion Parliament, the provincial 
legislation is inoperative. — R. v. 
BHEKDAN, [1924] 3 D. L. 11. 339 ; 3 
W. W. R. 617 ; 34 B. O. R. 161.— CAN. 


106 i. Povrr to repeal local, J ci . ] — 

Rumsey V. Hare (1877), 8 R. & C. 4. — 

CAN. 


st. Creation of new prm'irwr — 
Restriction of legislative 
>xerclsing the authoritr to esi.ahlj^'h 
tow provinoep given to it by B. N. A. 
ict. 1871. the Dominion 
lad power to ennet. Alberta Act, h. !7 
rith Its prot ectl ve pro visions rest rioting 
ull iegiBhitive i>o\vcr ns to Cflucation, 
lotwilhstaiKllng that th(*so provisions 
,ro a inodijlcatioriof B. N. A. Act, J 8H7, 

^ 93. — li, (Diu)OKb) V. ULMKU, [1923] 
D. L. K. 304; 1 W. W, It. 1 ; 38 
!an. Orlm. Cas. 207 ; 10 Alta, L. R. 


av. J^egislation inconsiateni iHth pro- 
vincial rights — Pmoera conferred on 
Board of Commerce ,] — The Dominion 
parliament cannot confer on the Board 
of Commerce jurisdiction that would 
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A. 0. 260 ; A,-G. for Canady, v, A.-G. for 
British Columbia (1929), 46 T. L. R. 1 : 
A,-(t. for Canada v. A.-G. for Ontario, [10.‘>7 | 
A. C. 826. 

108. Add, Citations ;^93 L. J. P. C. 101 ; 130 
L. T. 101. 

Add, Annotations : — Dlstd. Toronto Electric 
Comrs. V, Snider, [1925] A. C. 396. Consd. 
Ee Aeronautics in Canada (Regulation & 
Control of), [1032] A. C. 64. 

108a. Question of substance, not of 

form.] — (1) The Parliament of Canada 
cannot, by purporting to create penal 
sections under head 27 of the above sect., 
appropriate to itself exclusively a field of 
jurisdiction in which, apart from that pro- 
cedure, it could exert no legal authority ; 
if, when examined as a whole, legislation 
in form criminal is found, in aspects &: for 
purposes exclusively within the provincial 
sphere, to deal with matters committed to 
the provinces, it cannot be upheld as valid. 

Reciprocal Insurance Act 1922, of Ontario, 
authorised any person to exchange, through 
the medium of an attorney, with persons, 
whether in Ontario or elsewhere, reciprocal 
contracts of insurance, subject to provisions 
as to licences & other conditions ; & it was 
provided that actions in respect of such 
contracts might be maintairied in the cts. 
of the province. A Dominion Act of 1917 
inserted in the Criminal Code (R. S. Can. 
1906, c. 146), sect, 508c, by which it was 
made an indictable offence for any person 
to solicit or accept any insurance risk ex- 
cept on behalf of a co. or assocn, licensed 
under Insurance Act, 1917, of Canada. In 
answer to questions referred by the Lieu- 
tenant-Governor of Ontario to the Appellate 
Div. : — Held: (2) the Act of 1922 was intra 
vires the province, since (a) its provisions 
were capable of receiving a meaning accord- 


ing to which, whether enabling or prohibitive, 
they applied only to persons & acts within 
the territorial jurisdiction of the province, 
(b) although it might incidentally affect 
aliens & dominion cos,, it did not deal with 
them as such, but was an Act dealing with 
contracts of insurance ; (3) the making 
carrying out of contracts licensed pursuant 
to the Act were not rendered illegal, or 
otherwise affected, by Criminal Code, s. 608c ; 
that sect, was invalid, since, in substance 
though not in form, it was in regulation of 
contracts of insurance, subjects not within 
the legislative competence of the Dominion ; 
(4) the answers under (2) & (3) would be the 
same if any of the persons subscribing to a 
reciprocal insurance contract was (a) a 
British subject not resident in Canada 
immigrating into Canada, or (b) an alien. 
In so answering this question no opinion was 
expressed as to the competence of the 
Dominion Legislature to enact Insurance Act, 
1917, ss. 11 <te 12 (1), whereby restrictions 
were placed upon aliens & British cos. in the 
matter of carrying on insurance business in 
Canada ; but sect. 12 (2) was held to be 
invalid in relation to the subject of immi- 
gration. — A.-G. FOR Ontario v. Reciprocal 
Insurers. [1924] A. 0. 328 ; 130 L. T. 738 ; 
68 Sol. Jo. 383 ; sub nom. A.-G. fob Ontario 
V, Reciprocal Insurers, Craigon v. R., 
Ottb V, R., 93 L. J. P.C. 137 ; 40 T. L. R. 
273, P. C. 

Annotations : — As to (1) PoUd. Toronto Electric Corars. v, 
Snider, [1925] A. C. 396 ; fie Insurance Act of Canada, 
[1932] A. O. 41. Refd. A.-G. for Alberta v. A.-O. for 
Canada, [19281 A. C. 475. Generally, Refd. British Coal 
Oorpn. V, 11., [1935] A. C. 500. 

110a. Legislation in performance of treaty obliga- 
tions.] — A.-G. FOR Canada v, A.-G. for 
Ontario, Re Wefjkly Rest in Industiual 
Undertakings Act, Re Minevium Wages 
Act, Re Limitation op Hours op Work 
Act, ]S1o. 180p, post. 


restrict the liberty of the inhabitants 
of a province. — A.-G. fob Ojti'ario v. 
Canadian WnoiiESALK Grocers 
Assoon., [1923] 2 D. L. R. 617 ; 39 
Can. Orlm. Cas. 272.~-CAN. 

sy. Regulations under Live Stock Act 
— Incapacity of Dominion or Province 
to enlarge jurisdiction of each other .] — 
In so far as the provisions of Live 
Stock & Live Stock Products Act, 
R. S. O., 1 927, & rotations tberennder 
purport to control & reernlate sales & 
purchases of eg^rs which begin & end 
within a province they are ultra vires. 
Neither the Dominion nor a province 
can enlarg:© the legislative iurlsdictiou 
of the other or surrender jurisdiction. — 
B. V. Zaslavsky, [1935] 2 W. W. R. 
34 ; 8 D. L. R. 788.— CAN. 

sb. -.] — The regulations made 

under Live Stock & Live Stock Pro- 
ducts Act, R. S. C., 1927, requiring 
dealers in eggs to mark, label or tag t he 
egg containers with the correct grade, 
etc., of the egg8, Sc the pi'ovislons of 
said Act under which said regulations 
purported to be made, are in so far as 
they relate to the sale or delivery of 
eggs by one person to another within 
the same province, ultra vires. — R. v. 
Brodsky, [1936] X W. W. R. 177 ; 1 
D. L. R. 678 ; 65 Can. O. O. 4 ; 43 
Man. L. R. 522 ; 6 Can. L. Jo. 244.— 
CAN. 

VO. Dominion dt Provincial Bank- 
ruptcy Acts — Conflicting rigJUs of credi- 
tors.]~*-lt Dominion legislation, in Its 
operation Sc within the scope of its 
own field, interferes with the rights of 
creditors of a bkpt. acquired under a 
provlnclai statute, & if it is incidental Sc 


necessary to the onforooment of the 
Dominion statute that the powers 
thereimder ho exercised, without re- 
striction, then the rights acquired under 
the provincial legislation must give 
way to the Dominion legislation, if by 
so doing any benefit is to accrue to the 
bkpt.'s estate. If, how'cver, no such 
benefit is to accrue to the iikpt.’s 
estate, then the Dominion statute 
should be so construed as noi, to inter- 
fere with or deprive any creditor of any 
riglit which ho may have acquired 
under provincial legislation. — C3kown 
Coal Co., Ltd. v. Swanson Lumber 
C o., Ltd, & Canadian CBEDri' Men’s 
Tbust Assoon., Ltd., [1935] 3 

W. W. R. 244 ; on appeal, [1935] 4 
D. L. R. 707 ; 3 W. W. R. 487 ; 5 
F. L. J. (Can.) 211.— CAN. 

PART II. SECT. 3, SUB-SECT. 4.— 
A. (b) ii. 

m (p. 431) i. .] — Kinney v, 

Dudman (1876), 2 R. & C. 19; 2 

Cart. 412.— CAN. 

m (p. 431) ii. 1 — Peek v. 

Shields (1881). 6 A, R. 639 ; 3 Cart. 
266.— CAN. 

o (p. 431) i. Banlcruptcy Act, 

1920 (c. 34), 8. 11 (1) mh-Intra vires.] 
— On the true construction of Bkpey. 
Act of Canada, sect. 11 (10), a judicial 
hypothec upon real assets of a debtor, 
resulting from registration under art. 
2121 of the Civil Code of Quebec, was 
thereby postponed to an authorised 
assignment subsequently made by the 
debtor for the benefit of his creditors. 
It was within the powers of the Parlia- 
ment of Canada so to enact, since the 

38 


legislative power of that Parliament 
under sect, 91, head 21, of the British 
North America Act, 1867, in relation 
to “ bankruptcy & Insolvency,” enables 
it to detemiino by legiHintion the 
relative priorities of creditors under 
a bkpey. or authorised assignment ; 
that power prevails over the legislative 
power of a Province under sect. 92, 
head 2, in relation to property Sc civil 
rights in the Province. — R,oyal Bank 
OP Canada v. Labue & A.-G. for 
Canada, [19281 A. O. 187 : 139 L. T. 
562, P. O. ; affg. S. G. suh nom. Be- 
langer, etc. V. Royal Bank of 
Canada, [1926] S. C. R. 218.— CAN. 

o (p. 431) ii. Companies* 

Creditors Arrangement Act, 1933 — 
Intra vires, ] — Re Companies Crbditobs 
Arrangement Act Reference, [1934] 
S. C. R. 659 ; 4 D. L. R. 75.— CAN. 

o (p. 431) Hi. .)— Sects. 157, 159 

of Bkpey. Act, are intra vires. — Re 
Oolltngs, [1936] 4 D. L. R. 28.— CAN. 

vw. Building societies — In Quebec — 
Liquidation of — Ultra vires.] — MoClan- 
AGHAN V, St. Ann’s Mutual Building 
Society (1880), 24 L. C. J. 162 ; 2 
Cart. 237.— CAN. 

sy. Cheese factories — Act to prevent 
fraud against — Valid.] — R. v. Stone 
(1892), 23 O. R. 46.— CAN. 

vz. Copyright.] — Smiles v. Belford 
(1877), 1 A. R. 436 ; 1 Cart. 576.— CAN. 

fib. Education,] — Held : Alberta Act 
(D., 1905, c. 3), 8. 17, was within the 
powers of the Dominion Parliament. — 
He Alberta Act, Section 17, [1927] 2 
D. L. R. 993 ; [1927] S. C. R. 364.— 
CAN. 



Vol. XVn. — ^Dependencies. Cases 115 — 122a. 


116. Add. Annotation : — Reid. A.-G. for Manitoba 
V. A.-G. for Canada, [1929] A. 0. 260. 

116. Add. Annotations : — Consd. A.-G. for Quebec 
V. A.-G. for Canada (1932), 48 T. L. li. 235. 
Refd. A.-G. for Quebec v. Nipissing Central 
Ry. & A.-G. for Canaria, [1926] A. G. 715. 


117. Add. Annotations : — Apld. A.-G. for Manitoba 
V. A.-G. for Canada, [1920] A. C. 200. Consd. 
Re Insurance Act of Canada, [1932] A. 0. 41. 
Distd. Lymburn v. Mayland (1932), 48 
T. L. R. 231. Refd. A.-G. for Ontario v. 
Reciprocal Insurers, [1924] A, C. 328 ; 
Toronto Electric Comrs. v. Snider, [1925] 
A. C. 390 ; Proprietary Articles Trade 
Assocn. V. A.-G. for Canada, [1931] A. C. 310. 

117a. .] — Sale of Shares Act, 1924, & ' 

Municipal Sc Public Utility Board Act, 1926, 
both of Manitoba, are ultra vires under 
British North America Act, 1807 (c. 3), s. 92, 
in so far as they purport to prohibit Dominion 
(?08. from selling their own shares within the 
Province without the consent of a Provincial 
Comr. or Board, since thereby they interfere, 
directly & substantially, with the status 
Sc capacity conferred on tlje cos. by Dominion 
legislation intra vires under British North 
America Act, 1807 (c. 3), s. 91. — A.-G. for 
Manitoba v. A.-G. for Canada, [1929] A. C. 
260 ; 98 L. J. P. C. 65 ; 140 L. T. 386 ; 45 
T. L. R. 146, P. C. 


Annotation 

231. 


Distd. I.ymlmrn v. Mayland (1932), 48 T. L. II. 


119. Add. Annotations : — As (1) Refd. Montreal 

Corpn v. Montreal Harbour (iomrs.,Tetreault 
V. Montreal Harbour Comrs., A.-G. for 
Quebec v. A.-G. for Canada (1925), 42 T. L. R. 
98 ; A.-G, for Quebec v. Nipissing Central Ry. 
& A.-G. for Canada, [1926] A. C. 715. 
Generally t Refd, Re Aeronautics in Canada 
(Regulation Sc Control of), [1932] A. C. 54. 

119a. .] — (!) Pisherios Act, 1914, 

es. 7a, 18, requiiing persons who operate for 
commercial purposes a tish cannery, Sc in 
British Columbia a salmon cannery or salmon 
curing establishm(3nt, to obtain a licence 
from the Canadian Minister of Fisheries are 
ultra vires of the Parliament of Canada. 

(2) The Special Fishery Regulations made 
for British Columbia under sect. 45 of the 
siime Act do not give the Minister a discretion 
to refuse an application by a properly qualified 
person for such a fishing licence as is required 


by thQse regulations. — A.-G. for Canada v. 
A.-G. FOR British Columbia, [1930] A. C. 
Ill ; 99 L. J. P. C. 20 ; 142 L. T. 73; 46 
T. L. R. 1, P. C. 

Annotations : — Generally, Consd. Aorouantic« in Canada 
( lleoulation & Control of). fl932] A. C. (>\ ; A.-G. for 
Quebec v. A.-G. for Canda (1932), 48 T. L. K. 238, 

120. Add. Annotation : — Refd. The Fagemes, 
[1927] P. 311. 

121. Add. Annotation Refd. A.-G. for Quebec 
V. Nipissing Central Ry. & A.-G. for Canada, 
[1926] A. C. 715. 

121a. Safeguarding navigation of river 

obstructed by bridge included.] — British 
North America Act, 1867 (c. 3), s. 91 (10), 
gives to the Parliament of the Dominion 
exclusive legislative authority over naviga- 
tion Sc shipping. Sc sect. 92 (10) excludes 
from the jurisdiction of the provincial legis- 
latures railways Sc other works extending 
beyond the limits of the province, Sc any 
works which, although wholly situate within 
the province, have been declared by the 
Parliament of Canada to be for the general 
advantage of Canada. In the case of two 
railway bridges, one of them authorised by 
dominion statute, which fell within the 
exception: — Held: (1) the right Sc power 
of safeguarding the navigation of the river 
passing under & alleged to be obstructed by 
them was also in the hands of the Dominion ; 
(2) the rights Sc powers of the Dominion were 
not afCected by the provisions of a treaty 
entered into between Great Britain Sc the 
United States in 1842, the Ashburton Treaty, 
which proceeded on the assumption that the 
Govt, of New Brunswick had power to make 
regulations as to the navigation of the river 
in question, there being no undertaking or 
guarantee, either to the United States or to 
New Brunswick, that such powers should 
remain unaltered for all time, Sc the change 
made being wholly consistent with the 
treaty. — A.-G. for New Brunswick v. 
Canadian Pacific Ry. Co., A.-G. for 
Canada Intervening (1925), 94 L. J. P, 0. 
142 ; 133 L. T. 486, P. O. 

122. Add. Annotation : — Refd. A.-G. for Quebec 
V. Nipissing Central Ry. Sc A.-G. for Canada, 
[1920] A. C. 715. 

122a. Expropriation of provincial Crown 

lands.] — Railway Act, 1919 (c. 68), s. 189, 


114 iv. .} — PaH. IV. added 

to Canada Temperancje Act, prohibiting 
the importation of intoxicating liquor 
into thoao provinces where its sale for 
beverage purposes is forbidden by pro- 
vincial law, is intra vires the Dominion 
Parliament. — Gold vSeal, Ltd. v. 
Dominion Express Co. & A.-G. for 
Alberta Province (1921), 62 D. L. K. 
62 : 62 S, C. R. 424 ; [192113 W, W. It. 
710 ; afiTfif. 58 D. L. R. .^>1 ; 34 Can. 
Grim. Oas. 259; 16 Alta. h. R. 113.— 
CAN. 

114 V. .1 — Canada Temiier- 

anco Act, R. S. 0., 1927, is ultra vires. — 
K. V. Jones, [1937] 1 D. L. R. 193 ; 67 
Can. C. O. 228 ; 11 M. P. K. 240 ; 6 
F. h. J. (Can.) 164.— CAN. 

115 iii. By 45 Viet. c. 119— 

Valid.] — Be Quebec Timber Co. 
(1882), Cout. 43.— CAN. 

a (p. 432) i. Regulation of time 

rf* manner .] — The regulation of the 
manner of fishing 8c the establishing of 
close seasons are wltliln the exclusive 
legislative jurisdiction of the Dominion 


Parliament. Sect. 29 of Fisheries Act, 
K. S. G., 1927, is intra vires. — R. v. 
Tomasson, [1932] 2 W. W. R. 176: 
40 Man. L. It. 321.— CAN. 


r (p, 432) i. Recitations as to 

inland fisheries — Valid .] — Bayer r, 
Kaizer (1894), 26 N. S. R. 280.— CAN. 


r (p. 432) ii. The pro- 

visions of Fisheries Act. 1914 (o. 8) 
(Dom.), 88. 7a, 18, for the licensing & 
taxing of fleh canneries : — Held : ultra 
vires . — R. V. Somerville Cannery 
CJo., Ltd. (B. C.), [1927] 4 D. L. R. 494 ; 
[1927] 3 W. W. K. 215 ; 49 Can. Grim. 
Cas. 65. — CAN. 


r (p. 432) iii. .]— A regula- 

tion made by Order in Council pursuant 
to the power given by Dominion 
Fisheries Act, s. 45. & adopted from a 
provincial reirulation, to the eflect 
that no one shall fish by means other 
than by angling & trolling except 
under license fi*om a duly aTithorised 
officer of the ITovinclal Ooyt. was not 
open to objection on the fhA 

Parliament has no power to divest the 
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Dominion in favour of the Province 
of a legislative power conferred on it 
by the B. N. A. Act. — Sero v. Gault 
(1921), 50 O. L. R. 27 ; 64 D. L. K. 
327.— CAN. 

r (p. 432) iv. Customs d- 

Fisheries Protection Art, s. 10 ic) — 
hUra ri>rs.]~R, v. Auxiliary 
Schooner Natalie S., [lOioj] Kx. 
C. R. 155.— CAN. 


h (p. 432) i. Guarding of cross- 

ings.] — Re Canadian I'AciFic Rr. Co. 
cSt County &■ q'owNsmr of York 
(1890), 27 O. R. 559. -CAN. 

V J uoim..: .. Insurance Art, 

ss li. 12 (J), 71, 71, V, 134. 134a — 
lUtrn vires. J—Re Ivhubance OOX- 
TKAcT)^, [10201 2 D. L. K. *>04, Jb 
(). L. It. 404.— CAN. 

cd. Inleresf — Amount of—R. S. <7., 
1886 (c. 127), H. 1— Intra rtrea.]— 
Bit vonuRN V. Edinburgh Life Assur- 
ance Co- (1903), 23 C. L. T. 19ii : 5 
O. L. R. 057 ; 2 O. W. R. 253.— CAN. 

0 (p. 433). Fcr Bubetituto 



Jnrwtation : — Distd. A.-G. for Quebec v. A.-G. for Canada 
(1932), 48 T. L. U, 238. 

124. Add, Annotations : — Hefd. Canadian Pacific 
By. Co. V. Toronto Transportation Com- 
mission ; Toronto Transportation Com- 
mission V, Canadian National Railways. 
[1930] A. C. 686 ; Canadian Electrical 
Assocn. V. Canadian National Railways, 
[1934] A. C. 551. 

125. Add, Annotations : — ^Refd. Re Aeronautics in 
Canada (Regulation & Control of), [1932] 
A, C. 64 ; A.-G. for Quebec v, A.-G. for 
Canada (1932), 48 T. L. R. 235. 

125a. Regulation of running rights.] — Applts. 

owned a ^ort railway line in Alberta branch- 
ing from a line which branched from the 
Canadian Northern Railway at a point within 
the province. Both branches were operated 
by the Canadian Northern Railway Co. 
under agreements, & traffic could pass from 
applts.* line without interruption into such 
other provinces as were served by that co.’s 
railway. The Railway Board made an order 
declaring its power to grant an application 
by first resp. for running rights over applts.* 
line, with permission to construct a short 
track joining it : — Held : the Railway Board 
had power to grant the application, since 
applts.* line was part of a system of railways 
operated together, & connecting one province 
with another, & it was within the legislative 
authority of the Dominion under British 
North America Act, 1867 (c. 3), 8.92 (10) (a). — 
Lxjscar Collieries v, McDonald, [1927] 
A. C. 926 ; 97 L. J. P. C. 21 ; 137 L. T. 779 ; 
43 T. L. R. 801, P. 0. 

125b. Powers not delegated to Board of Rail- 

way Commissioners.] — The Parliament of 
Canada, for the purpose of securing effective 
railway administration, may encroach upon 
the Provincial domain in respect of property 
& civil rights, but Parliament does not appear 
to have delegated that legislative power to 
the Board of Railway Comrs., unless possibly 
by sect. 34 (3) of the Canadian Railway Act. — 
Canadian Electrical Assocn. v, Canadian 
National Railways, [1934] A. 0. 651 ; 103 
L. J. P. C. 127 ; 151 L. T. 463 ; 51 T. L.K. 25, P.O. 

126. Add, Annotations : — Consd. British Coal 
Corpn. V. R., [1936] A. C. 500. Refd. 
Croft V. Dunphy (1932), 48 T. L. R. 062. 

12Sa. Question of substance, not of form.] — 

A.-G. FOB Ontabio V , Recipbocal Insubers, 

No* 108a, ante. 


- 128b. Insurance Act, 1927, ss. 12, $5, 66 

—Validity.]— By sect, 11 of the Insuf^ance 
Act of Canada, R. S. 0., 1927, c. 101, a 
licence was made necessary from the Minister 
of Canada for any Canadian co. or any alien 
to carry on insurance business within Canada, 
&, by sect. 12, a Licence was also required for 
any British co. or subject not resident in 
Canada who immigrated into Canada to 
carry on insurance business, & sects. 65 & 66 
imposed penalties for insuring without such 
licences. The Special War Revenue Act, 
R. S. C., 1927, c. 179, imposed taxation on 
ersons who insured with insurers so pro- 
ibited. British foreign insurers obtamed 
licences under the Quebec Insurance Act, 
<Sc the Govt, of Canada required them to take 
out licences under sects. 11 & 12, & attempted 
to recover taxes from persons who had 
insured with them under the Special War 
Revenue Act. The Lieutenant-Governor of 
Quebec refeiTed to the ct. the questions ; 

“ (1) Is a foreign or British insurer who 
holds a licence under the Quebec Insurance 
Act to carry on business within the Province 
obliged to observe & subject to sects. 11, 12, 
65, 66 of the Insurance Act of Canada, or are 
those sections unconstitutional as I'egards 
such insurer ? (2) Are sects. 16, 20 21 of 

the Special War Revenue Act within the 
legislative competence of the Parliament of 
Canada ? Would there be any difference 
between the case of an insurer who has 
obtained or is bound to obtain under the 
Provincial law a licence to carry on business 
in the Province and any other case ? *’ : — 
Held : the answers must be to the first part 
of question 1, “ No ** ; & to the second part, 
“ Yes *’ ; to the second question in both 
branches, “ No.*’ The conduct of insurance 
had been declared to be exclusively subject to 
Provincial law, & the Insurance Act of Canada, 
1027, was not properly framed alien legisla- 
tion within sect. 91 of the British North 
America Act, 1867 (c. 3), &; therefore was not 
within the legislative powers of the Dominion, 
neither was that Act properly framed law 
as to immigration witldn the meaning of 
sect. 95 of the Act of 1867. The taxation 
imposed by the Special War Revenue Act 
was void in that the tax was linked up with 
a Dominion licence which had already by 
this decision been held illegal. — Re Insur- 
ance Act op Canada, [1932] A. C. 41 ; suh 
nom, A.-G. op Quebec v, A.-G. op Canada, 
Belding Oorticelli, Ltd., A.-G. op Canada 
V, A.-G. OP Quebec (1931), 101 L. J. P. C. 26 ; 
146 L. T. 28 ; 48 T. L. R. 173 ; 76 SoL Jo. 
10, P. C. 

12Bc. Power to Impose customs duty — Alcoholic 
liquor Imported by province.] — Customs & 
other duties imposed by the Dominion of 
Canada upon alcoholic liquors imported into 
Canada can be levied upon alcoholic liquors 
imported by the Govt, of Bntish Columbia 
for the purpose of sale by it. The power of 
the Dominion under British North America 


128b IL ImposUion of addiiional 

customs duties,} — Held : 53 Vlct. o. 20, 
B. 19, was not ultra vires the Dominion 
Parlitunent. — A.-G. of Oanada 
Poster (1892), 31 N. B. R. 163.— CAN. 

»f. Miffratory Birds Protection Act, 
1917 (c. 18) — How far intra vires,] 
— R. u. Stuart,J1925J 1 D. L. R. 12: 
119241 3 W. W. R. 648.— CAN. 


Soldier Settlement Act, as, 33, 34 
— fntra vires.} — R, v. Powers, [1923] 
Exch. C. R. 131.— CAN. 


sk. Judges Act, R, S, C„ 1906 (c. 
138), as, 33-36.1 — In bo far as the 
above soots, attempt to disquaUfy or 
prohibit a judge of the Kind's Bench 
from aoUnir as an arbitrator m matters 
lying wholly within pmvlnoial control. 


40 


they are ultra vires . — Winnipeg Cobpn. 
V. Gross (Man.), I1926J 4 D. L. li, 318 ; 
(19201 2 W. W. R. 808.— CAN. 

si. Livestock Livestock Products 
AcL 1923, ^ regtilations 'made there' 
urmer-'-liow fax ultra vires,} — II. v. 
Collins, [1920] 4 D. L. R. 648 ; 40 
Can. Crlm. Cas, 282 ; 69 0. L. K. 453. 
—CAN. 



Acit, 1867 {a. 3), s, 91, heads 2 & 3, to impose 
duties upon the importation of goods into 
Canada is not. limited by sect. 125, which 
exempts tb^' proYJerty ” of a province from 
taxation.— A.-G. of British Colombia v. 
A.-G. OF Canada, [1924] A, C, 222 ; 130 
L. T. 257 ; 40 T. L. R. 4 ; 68 Sol. Jo. 58, P. C. 

128d. What is — Export tax.] — A.-G. for 

British Columbia i?. McDonald Murphy 
Lumber Co., Lpd., No. 136e, post, 

128e. Customs legislation — Extension of extra- 
territorial limit — Validity.] — If a matter is 

^ within the legislative authority of the Parlia- 
ment of Canada under sect. 91 of B. N. A. 
Act, 1807, the permitted legislation is not 
limited by any other consideration than is 
applicable to the legislation of a sovereign 
State. The authority so conferred upon 
that Parliament in relation to customs duties 
extends to enacting anti-smuggling provisions 
similar in scope to the provisions, operating 
beyond territorial limits, which h^ long 


A. C. 260. 

-.] — See, now, Statute of West- 
minster, 1931 (c. 4), s. 3. 


129 i. Pilotage.] — II. w. I^etkrs 
( 1S73), N. B. Dig. 138.— CAN. 

1 (p. 434) i. ,h~lfeld: Criminal 

Code. 1 892, bs, 865 & 866, wereinira vires 
the Dominion Parliament. — Flick v. 
Bbisbin (1895). 20 O. R. 423.— CAN. 

o (p, 434) i. .] — If an act pro- 

Ulbitod by the Dominion Parliament 
Is one that may be considered a criminal 
matter, its prohibition & the snbject of 
evidence eritabliehingsnch act arc within 
the powers of Parliament, even thongb 
the act l8 one that relates to property A 
civil righte. — R. r. P oulin (Alta. ), [1925 ) 
1 U. L. K. CIH; [19251 1 W. W. 11. 
16 ; 43 Can. Grim, Cas. 242. — CAN. 


0 (p. 434) U. .] — Olminal Code, 

8. 731 : — Held .* intra Hres. — Dowsett 
Edmunds (Alta.), 11926] 4 D. L. U, 
796 ; [1926] 3 W. W. R. 447 ; 40 Can. 
Crlm. Cas. 330.— CAN. 

o (p. 434) lii. .1— Sect. 734 of 

the (Canadian Criminal Code, so far as 
it puniotts to prohibit civil procoodlriga 
in respect of an assaiilt aft.er the dis- 
charge of the penalty ImpoHcd in a 
c.riininal proseention under the Code, 
is ultra vires of the Parliament of 
Canada. — Rice v. Misssenokr, [1929] 
2 D. L. R. 669 ; .51 Can. Crim. Cas. 
147 ; 60 N. S. R. 899.— CAN. 

o (p. 4 34) Iv. Issue of certificate 

releasing from all further yroc^j^ings 
civil or criminal.] — Held : 32 & 33 
VIot. 0 . 20. 8. 45, is not uUra vires. — 
Wilson v. Codyre (1866), 26 N. B. R. 
510.--OAN. 


H (p. 434) i, .1 — O’Bhibn V 

Royal Gborob Co., Ltd., [1921] 1 
W.W.U.559; 67 D. L. R.:301 ; 16 Alta 
h. R. 873 ; 35 Can. Crim. Cas. 22.— CAN 

<I (P* 434) li. -.1— Legiala 

tlon of a prohibitive character pa^ssed 
for the purpose of compelling observ* 
anoe of the Lord^s Day falls within 
B. N. A. Act, 8. 91 (27). which oonfen 
on the Dominion Parliament exclusive 
Jurisdiction to legislate with reepoot tc 
criminal law.— Clarke v. Wawkbn 
RunAL Municipality, [1930] 2 D. L. R. 
S»6 ; 1 W. W. R. 3i 6 : 63 Can. O. C, 
366 ; suh nom. Ex p, Clarke, 24 
3. h. R. 327.— CAN, 

Q (p. 434) III. Eood d? Drugs 

Ad, 1927.1— Pood & Drugs Act, 
R.S.C., 1927, is intra tares!— R,. v, 
GoJjDSMID (1932), 46 B. 0. E. 436.— CAN. 

,q (p. 434) iv. Pood & 

Drugs Act, R. S. O., 1927, Jnbluiing 
sects. 3, 4 & 23 thereof A the reguia- 
tJons made thereunder, is intra vtrfm, 
evep with respect to the prohibition 
by sold sects. 6c regulations of the 
adulteration of food v^iero the pro- 
hibited adulteration is not injurious to 


health. Such legislation is a valid 
exercise of tho Dominion’s power to 
legislate with respect to criminal law ; 
its real primary object is the protection 
of the public health & the prevention, 
In the Interests of the public generally, 
of fraud ; & for oenturias the adnltora- 
tion of food has been contrary to the 
criminal law of England. — Standard 
Sausage Co., Ltd. v. Lee, [1934] 1 
W. W. H. 81 : [193.3] 4 D. L. 11. 501 ; 
60 C. C. 0. 265 ; 47 B. C. R. 411.— CAN. 

• (p. 434) i. Canada Grain 

Act, 1919, 8. 95 (7 ) — Whether aneilkiry 
to or necessary for operation of Domi- 
nion law .] — The above Act is not in the 
nature of an ancillary provision which, 
whilst encroaching upon matters 
assigned to the provincial legislatures, 
is required to prevent a scheme of a 
Dominion law being defeated ; nor is 
it a case where, in order to operate a 
validly enacted law, procedure must 
be adopted to make eflootive that law 
even though it Invades the legislative 
fields of tho pi-ovlnces in respect of 
property or civil rights. — R. v. 
Eastern Terminal Elevator Co., 
[1925] S. O. R. 434.— CAN. 

8 (p. 434) ii. .1— The pro- 

visions of the above Act, requiring a 
primary grain -^lealer to take out a 
licence thereunder, & prescribing the 
form of contract to bo used on the 
purchase of grain, are ultra vires . — 
TRIMBLE V. Caiuang, [1927] 1 D, L. R. 
717 ; [1927] 1 W. W. R. 188 ; 22 Alta. 
L. R. 536.— CAN. 

s (p. 434) iii. IPar legislation 

— Establishment of C anoxia Wheat 
Hoard.] — Held: the lefidslatioa & 
Orders in Council estabUshing tho 
Board were intra vires tho Dominion 
Parliament as being either (a) legisla- 
tion arising out of war, or (b) regula- 
tion of trade & commerce. — A.-G, fob 
Canada v. Alexander Brown IVIill- 
iNG & Elevator Oo„ [1923] 4 D L. R. 
443 ; 63 O. L. R. 298.— CAN. 

a (p. 434) iv. — — .] — The Dominion 
Parliament is without legislative com- 
petence to so interfere with civil 
rights as to preclude the making of 
contracts in respect of grain except/ 
in so far as they become a matter of 
Dominion concern. It is a matter of 
Dominion concern to exorcise control 
over persons making contracts for the 
purchase of western grain by refewnco 
t/O a grade name, since such contractH 
relate to grain for oxpoit tmde, it- 
boing a matter of Domimon-wido 
interest tixat in the marktds of the 
world Canadian grain inay measure 
up to known standards designated by 
grade names or numbers as provided 
for by Canada Grain Act, 1930; but I 
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it cannot bo said that tho making of 
grain contracts without roforonco to 
grade names is a matter which (;omes 
within Dominion legislative (5ontrol. — 
Mi;Lii:OD v. Canadian Indemnity Co., 
fl937i 2 W. W. H. 206.— CAN. 


dd i. Coitris — Power to establish — 
Maritime cmirt — Jurisdiction limited to 
Ontario — Valid .] — The Pioton (1879), 
4 S. C. R. 648 : 1 Cart. 557.-— CAN. 

dd il, Pomr to extend juris- 

diction — Court created by Imperial 
Act — Valid.] — A.-G. of Canada v. 
Flint (1884). 16 S. C. R, 707 ; 4 
Cart. 288.— CAN. 

dd lii. HeW .• tho 

Dominion Parliament had power to 
confer Jurisdiction on a ot. to try 
offences against Inland Revenue Act, 
R. S. C. c. 34. — R. V. Kennedy (1902), 
35 N. S. R. 266.— CAN. 

sp. Appeal to Supreme Court of 
Canada — 42 Viet. c. 39, s. 6 — UUra 
rires.l— Grand Trunk Ry. Co. v. 
Credit Valley Rt. Co, (1875-1908), 
1 Cout. Dig. 282.— CAN. 

St. Jury — Select, um of jurors — In 
criminal rases.]— R, v. O’Rourke 
(1882), 32 C. P. 388.— CAN. 


Bw. Opium d: Narcotic Drug Act.]- ' 
The Opium & Narcotic Drug Act, 1923, 
now R. S. C. 1927, c. 144, is intra vires. 
— R. V. Gordon, [1928 ] 2 D. L. R, 
315 ; [1928] 1 W. W. R. 678 ; 49 Can. 
Crim. Cas. 272.— CAN. 


sx. .] — R. V. Wakabayabhi, K. 

V. Lore Yip [1928] 3 D. L. R. 226; 
11928] 1 W. W. R. 487 ; 49 Can. Crim. 
Cas. 392 ; 39 B. C. R. 310— CAN. 


sy. Agriculture — Dive Stock Pedigree 
.dri.]— ‘^Agriculture ” within B. N. A. 
Act, s. 95, is not restricted to tlio 
cultivation of the fields. The purpose 
of I4ve Stock Pedigree Act being to 
improve the qiiality of live stock rei the 
farms of the Dominion, it is intro rn-r^ 
of the Dominion under said section. 

R. V. Davenport, 11928] 2 J>. L. R. 
852 : [1928] 1 W. VV. 11. 876 ; 50 Can. 
Crim. (yos. 40.— CAN. 

sz. Gold d' Silver Marking Ad 

intra vires .] — Held : Ccld tc ‘‘Silver 
Marking Act, 7 & 8 ,, c. .10, 

8. 16 (b), is hUra vires of tho Douduion 
Parliament.— It. v. _ P 

O. W. K. 845 ; 2 O. W. N. 933 ; 23 
O L. B. 490 : 18 Can. Crim. Gas. 
480.— CAN. 


so. Pmver to yrohibii harbouring 
goods within ierrUorial UHiters.h—The 
rmliament of Canada, in legislating 
for the effective observance o its 
customs law & the protection of its 
revenue, may prohibit the harbouring 
of goods within the territorial waters of 



Cases 180a— 180 L English and Empibb 

130a. “Peace, order & fi^ood grovernment ol 
Canada — Whether trade disputes Included.] 

-Toronto Electric Combs, v. Snider, No. 

179a, post, I 

130b. Taxation — Income tax,] — (1) The Parlia- 
ment of Canada had power under British 
North America Act, 1867 (c. 3), s. 91, head 3, 
to enact Income War Tax, 1917, & the 
amending Act of 1919, whereby every person 
residing, or ordinarily residing, or carrying 
on business in Canada is rendered liable to 
pay income tax. 

(2) A minister of thp Govt, of a province is 
liable under the Acts in respect of the salary 
sessional indemnity payable to him under 
statutes of the province. — Caron v, II,, 
[1924] A. C. 999 ; 94 L. J. P. C. 9 ; 132 L, T. 
218 ; 40 T. L. R. 874, P. C. 

Avnatafion : — As to (1) Refd. Forbes v. A.-G. for Manitoba, 
[19373 A. C. 200. 

130c. Salary of provincial oIQcSal — Whether 

liable.] — Caron v, R., No. 130b, ante, 

130d. Navigation of river — Formerly considered as 
In provincial control — Ashburton Treaty.] — 
A.-G. FOB New Brunswicic v, Canadian 
Pacific Ry. Co., A.-G. foe Canada Inter- 
vening, No. 121a, ante, 

130e. Criminal Code, s. 1036 (1) — Disposal of 
fines — Intra vires.] — Assuming, without de- 


Digest Supplement. 

ciding, that the term “ royalties in British 
North America Act, 1807 (c, S), s. 109, 
includes fines imposed for infractions of the 
criminal law, any right conferred by sect, 109 
on the Province of Ontario to claim fines as 
“ royalties ” extends only to such fines a>8 
have not been otherwise appropriated by com- 
petent authority, & the Parliament of Canada, 
having by sect. 91, head 27, exclusive 
authority as to the criminal law, is competent 
to direct that fines shall be otherwise appro- 
priated, & in what manner. Parliament 
therefore had power to enact the proviso to 
sect. 1030 (1) of the Criminal Code of Cana^ 
directing that in the Province of Ontario 
fines are to bo paid over to a municipal or 
local authority bearing, in whole or in part, 
the expense of administering the law under 
which the fine was imposed. — Toronto (City) 
CORPN. V. R., [1932] A. C. 98 ; 101 L. J, P, C, 
33 ; 146 L. T. 74 ; 48 T. L. R. 09, P. C. 

lOf. Combines Investigation Act, 1927 — Validity.] 

— Combines Investigation Act, R. S. Can., 
1927 (c. 26), by sect. 36 makes it an indictable 
offence, punishable by fine or imprisonment, 
to be a party to the formation or operation 
of a “ combine ” as defined by sect. 2, that is, 
shortly stated, a combine which is to the 
detriment of the public & restrains or 


Canada. & thufi b. 217 (4) of the 
CuHtoms Act, R. S. C., 1927 (c. 42), is 
intra vires, — R. v, Boutilier, [1929] 2 
i), L. R. 849 ; Cl Can. Crim. C&b. 314 ; 
CO N. S. R. 402.~CAN. 

sd. Water power — Powers relating to,\ 
— Re Waters 8c Water Powers 
Reperknck, [1929] 2 D. L. R. 481 ; 
S. C. R. 200,— CAN. 

sf. Regulation — Condition as to 

wages — Intra tnrfs.l — Hegulation 83 a, 
under the Dominion W ater Power Act, 
K. S. C., 1927 (c. 210), is intra vires, if 
interpreted as conditional, i.c. us Im- 
posing on the licensee an obligation 
(os to the payment of wages), the 
obeervatico of which is a condition of 
the licence ; & not as a general legis- 
lation governing rates of wages «& 
conditions of employment. Under the 
latter interpretation it would be ultra 
vires . — Outkn v. Stewart, Grant & 
Winnipeg City, [1932] 3 W. W. R. 
193 ; 40 Man. L. U. 557.— CAN. 

»k. Sales tojc. ] — Special W ar Revenue 
Act, H. 58 : — Held : intra vires. — R. v. 
Miller Court & Co., [1930] 3 D. L. R, 
745.— CAN. 

BO. Federal District Commission Act,] 
— The Federal District Commission 
Act. 3927. is within the powers of the 
Parliament of Canada ; & the Com- 
mission’s bye-law forbidding the opera- 
tion upon the Commission's driveway 
of any vehicle for the transportation 
of passengers for hire, & Its bye-laws 
providing a penalty for non -compliance, 
& its agreement giving the Ottawa 
Electric Ry. Co. the exclusive right to 
operate sight-seeing busses for hire on 
the driveway, are within the powers 
of the Commission. — R. r. Red Line, 
Ltd. <1930), 54 Can. 0. 0. 271 ; 60 
O. L. R. 53.— CAN. 

sq. Customs Act, 1927 — Liability of 
vessel Jioverino within twelve miles to 
seiz^ire — Intra vire,s,] — Tkknholm v. 
McCabtht. [1930] 1 D, L. R. 674.-CAN. 

8t. Trade Unions Act, 1927,3 — The 
Trade Unions Act is a statute dealing 
solely with property Sc civil rights, Sc 
therefore ultra vires of the Dominion 
Parliament 8c quite ineffectual to confer 
any valid status on a trade union. — 
Amalgamated Builders Council v. 
Hersian, [1930] 2 D. L. 11, 613 ; 65 
O. L. R. 296.— CAN. 
sv. Civil servants — Exclusive powers 


of salaries — Who are — Not harbour 
commissioners.] — Re Hamilton Har- 
bour COMRS.. [1930] 2 D. L. hi. 509 ; 
65 O. L. R. 149.— CAN. 

8w. Power to mdhoHse inlcr-pro- 
vincial endorsement of search warrants.] 
— The Dominion I’arllament has power 
to authorise peace otficers & others t,o 
net beyond thii limits of the ordinary 
scope of their provincial duties 8c can, 
in a criminal proseoution or for the 
purpose thereof, under sect. 91 of the 
British North America Act, deal with 
the personal property of citizens in any 
Province 8c authorise Ite Belzure by a 
consta])lo or peace offloer acting undcT 
scot. 029 of the Criminal Code. — Re 
R, V. SOLLOWAY 8c Mills (1930), 54 
Can. C, C. 214 ; 65 O. L. R. 677.— CAN. 

sb. Soldier Seltlcment Act — SeciiHty 
to Board — Priorities.] — Those pro- 
visions of the “ Soldier Settlement 
Act,” 1919, purporting to provide 
secuilty to the Board without registra- 
tion of said security and in priority to 
other bond fide creditors whose security 
has been registered are intra vires of the 
powers of the Parliament of Canada. — 
R. V. Rioiiards, [1930] Ex. C. K. 222. 
—CAN. 

8C, Companies Act, 1927, s. 11 0.] — 
Dominion Cos, Act, R. S. C., 1927, 
8. 1 1 0, is ultra vires as being repugnant 
to the statutory right of the Provinces 
to legislate in i*ospcct of property & 
civil rights. — Meyer Malt & Grain 
C oRPN. V. Coombs, 11933] 2 D. L. R, 
374 ; O. R. 259.--CAN. 

8d. .] — Sect. 110 of Dominion 

Cos. Act, R. S. C., 1927, as to directors’ 
liability for declaring & paying dividend 
when CO. is insolvent, or when payment 
of the dividend renders co. Insolvent 
or impairs capital, is intra vires of the 
Parliament of Canada. The enactment 
is of a character that brings It ^vithin 
the class of topics that must be -sup- 
posed to have been contemplated, in 
the light of existing experience, as 
falling within the subject of ” Incor- 
poration of cos.” within the meaning 
thereof as u.sed in B. N. A. Act. — Re 
Company’s Act, s. 1 10, Repehenck, 
[1934] S. C. R. 653 ; 4 D. L. R. 6.— CAN. 

sg. Companies Act, 1927, s. 113.] — 
Sect. 113 of Cos. Act, R. S. C„ 1927, is 
a limited exception from the exemption 
to liability as ehareholders granted by 
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sect. 180 of said Act, & is valid & 
binding. — Schumacher v. Moore, 
[1934] 2 W. W. R. 588 ; 4 D. L. R. 
585 ; 42 Man. L. R. 385.— CAN. 

sj. Property rP Civil Rights — Aboli- 
tion of oMce.] — Held : legislation 
abolishing the oUlce of membership of 
the Federal Appeal Board olBce with- 
(.)ut compensation was not an inter- 
feroneo with ” Property & Civil 
Rights. ” Either the Act did not Intor- 
foro with any civil I’igUt since the right 
was In itself determinable by statute, 
or. If it did interfere, its interforonoo 
was necessarily incident to the un- 
doubted power of the Dominion to 
abolish the old & create the now office. 
—Reilly v. R., [1934] 1 W. W. hi. 
298 ; 1 D. L. R. 434.— CAN. 

si. Income Tax War Act, 1927, s. 19.] 
—Income War Tax Act, K. S. G., 1927, 
8. 19, is intra vires. — McLaren v. 
Minister of Nation at. Revenue, 
[1934] Ex. C. K. 13.— CAN. 

so. Trading stamps — Unlawful sale,] 
— Criminal Code, 8. 505, Is intra vires. — 
R. V. Western Automobile Club, 
Ltd., [1934] 2 W. W. H. 431 : 3 

D. L. R. 592 ; 02 C. C. C. 10.— CAN. 

sr. Inheritance by aliens.]— ^u. : 
whether Dominion legislation purport- 
ing to empower aliens to hold property 
in Canada does not, in order to confer 
the right of succession to property in a 
particular province require to bo 
supplemented by ancillary provincial 
legislation, especially in those cases 
where, in the absence of such right, 
there would he an escheat to the 
Crown in the right of the province. — 
He Daniluk Estate, [1935] 1 W. W. R. 
142.— CAN. 

sw. Natural Products Marketing Act, 
1934.J — yince the answer of the Privy 
Council to the question submitted in 
the Reference lie The Natural Products 
Marketing Act, 1934 (Dom.), could not 
be affected by the circumstances of the 
present action, therefore, with respect 
to the questions aiising for decision 
herein the opinion expressed on said 
reference that the Act & its amending 
Act of 1935 are ultra vires is binding 
on the ct. in respect to this case. — 
Vancouver GRowEits, Ltd. v. Britibh 
fJOLtTMBiA Coast Vegetable Market- 
ing Board, [1937] 1 W. W. R. 670: on 
appra/,ll937J 3 W.W.R. 119, 121.— CAN. 
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injures trade or commerce. Inquiries ; 
whether a combine exists are to be con- 
ducted by appointed officials, who are given 
powers to examine books, demand returns, 

& summon witnesses. By sects. 29 & 30, 
customs duties may be reduced, & licences 
revoked, where the duties are used to facili- 
tate a combine, or when the holder of a 
patent uses it so as unduly to limit manu- 
facture or increase the price of any article. 
The Criminal Code, R. S. Can., 1927 (c. 36), 
s. 498, makes it an indictable offence, punish- 
able by fine or imprisonment, to conspire, 
combine, or agree unduly to limit trans- 
portation facilities, restrain commerce, or 
lessen manufacture or competition : — Held 
sect, 498 of the Code & the Act, excepting 
sects. 29 & 30, were intra vires the Parliament 
of Canada under British North America Act, 
1867, s. 91, head 27 (criminal law), & sects. 29 
& 30 could be supported under sect. 91, 
heads 3 & 22. The legislation being in its 
path & substance within enumerated heads 
of sect. 91, it was not material that it affected 
property civil rights in the Provinces 
(sect. 92, head 13), or if it affected, which it 
did not, the administration of justice in the 
Provinces (sect. 92, head 14). The Dominion 
could employ its own executive officers to 
carry out legislation which was within its 
constitutional authority. It was unnecessary 
to discuss whether the legislation was intra 
vires also under sect. 91, head 2 (the regula- 
tion of trade <fc commerce), but the Judicial 
Committee did not assent to a contention 
that tlie power under that head was confined 
to the furtherance of a general power which 
the Dominion possessed independently of it. 

— Proprietary Articles Trade Assocn. v. 
A.-Gr. FOR Canada, 11931] A. 0. 310 ; 100 L. J. 

P. C. 84 ; 144 L. T. 677 ; 47 T. L. R. 250, P. C. 

Annotations : — Consd. O’Connor v. Waldron, fl930] A. C. 7C. 
Apld. A.-C. for JintiHh (Jolnuil)ia v. A.-(t. for Canada. 
|li)37J A. C. 308. 

130g. Aviation — Exclusive power of Dominion 
Legisiature.] — The whole field of legislation 
in relation to aerial navigation in Canada 
belongs to the Dominion. 

Having regard to (a) sect. 132 of the 
British North America Act, 1867 (c. 3), 
which gives to the Parliament & Govt, of 
Canada all powers necessaiy or proper for 
* performing the obligations of Canada, or of 
any Province thereof, under treaties between 
the British Empire & foreign countries, 
(6) the fact that an international Convention 
of 1919, a treaty xinder sect. 132, covered 
almt)st every conceivable matter relating to 
aerial navigation, & (c) the further powers 
of the Parliament of Canada under sect. 91, 
heads 2 (trade & commerce), 5 (postal 
services) & 7 (military naval services), 
substantially the whole field of legislation in 
regard to the subject belongs to the Dominion. 
Any small portion not vested in the Dominion 
by specific words in the Act of 1867 is not so 
vested in the Provinces, & necessarily belongs 
to the Parliament of Canada under its 
authority to make laws for the peace, order 
and good government of Canada. Further, 
the subject of aerial navigation, & the ful- . 
lllmont of Canadian obligations under sect. ! 
132, are matters of national interest & 
importance ; aerial navigation is a class of 
subject which has attained such dimension^ 
as to affect the body ijolitio of the Dominion. 
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Consequently, the Dominion powers under 
sect. 132 in relation to the obligations under 
the Convention were exclusive powers, & the 
Parliament oi Canada had authority to enact 
the Aeronautics Act, R. S. C., 1927 (c. 3), 
s. 4, & the Air Reflations, 1920, respecting 
the licensing of pilots, navigators, etc., & 
the regulation & licensing of all aircrait, 
aerodromes & air stations . — Re Aeronautics 
IN Canada (Regulation & Control of), 
[1932] A. C. 54, P. C. ; sub nom, A.-G. OP 
Canada v. A.-G. of Ontario, A,-G. of 
Quebec & A.-G. op Manitoba, 101 L. J. 
P. C. 1 ; 146 L. T. 76; 48 T. L. R. 18 ; 75 
Sol. Jo. 796, P. C. 

Annotations : — Apld. Pa Iladio Commiinicatio ti in Canada, 
[1932] A. C. 304. Consd. A.-G. for Canada v. A.-G. for 
Ontario, [1937] A. C. 320. Refd. A.-G. for Quc)>cc v. 
A.-G. for Canada (1932), 48 T. L. li. 235. 

130h, Special War Revenue Act, 1927, ss. 16, 20, 21 
— Validity.] — Re Insurance Act of Canada, 
No. 128b, ante, 

130i. Special War Revenue Act, 1922, s. 17 — 
Validity.] — There is only one Crown, but by 
legislation assented to by the Crown revenue 
& property vested in the Dominion are 
distinguished from revenue & property vested 
in a Province. There are two separate 
statutory purses ; in each the ingathering ^ 
expending authority is different. 

By sect. 17 of the (Dominion) Special War 
Revenue Act, 1915, as amended in 1022, but 
since repealed, liability to the Crown for the 
excise taxes thereby imposed w^as to rank 
for payment in priority to all other claims of 
whatsoever kind save administration ex- 
penses. By sect. 1357 of the R. S. Que., 
1909, all sums due to the Crown in respect of 
Provincial taxes are to constitute a privileged 
debt ranking after law costs. By sect. 10 
of the Interpretation Act (R. S. Can., 1906, 
c. 1) no xiro vision in any Act is to affect the 
Crown unless it is expressly stated therein 
that the Crown is to be bound thereby. In 
a bkpey. in the Province of Quebec the assets 
were insufficient to discharge both a sum due 
for tax under the Dominion statute above 
mentioned & a sum due for Provincial taxes : 
— Held : that it would have been competent 
to the Parliament of Canada under the British 
North America Act, 1867, s. 91, head 21 
(bankruptcy), or head 3 (taxation), to enact 
the statute of 1915 so as to prejudice the 
rights of the Province, but having regard to 
sect. 16 of the Interpretation Act the statute 
bad to be read as though it provided that the 
priority enacted should not operate so as to 
diminish any right of the Crown in any 
Province ; the result was that the two debts 
would run pari passu as claimed by the 
Province . — Re Silver Bros., Lto., A.-C. 
FOR Quebec v, A.-G, for CANAr>A, [J9.'>i;] 
A. C. 514; 101 L. J. P. O. 107; 116 L. T. 
556 ; 8uh nom, A.-G. for Quefiec v, A.-G. 
FOR Canada, 48 T. L. R. 238. 

130 J, Effect of Interpretation Act, 1906, 

s. 16 — On priority of Crown debt.] — 
Silver Bros., Ltd., A.-G. for Quebec v, 
A.-G. FOR Canada, No. 130i, ante. 

130k. Radio communication — Exclusive power of 
Dominion Legislature.]— Parliament of 
Canada has exclusive legislative power to rf gu- 
lat^ control radio communication in Canada. 

Great Britain, Canada, ^ other Dominions 
& Colonics, having entered separately into a 
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convention on the subject with foreign 
countries, the Parliament of Canada, under 
the general powers conferred upon it by 
sect. 91 of the British North America Act, 
1867 (c. 3), to make laws for the peace, order, 

& good government of Canada, had in relation 
to the obligations under the convention 
power similar to that which it would have had 
under sect. 132 if the convention had been a 
treaty between the British Empire as an 
entity & forei^ countries. The legislative 
power of the Dominion extended to inter- 
provincial radio communication on the same 
grounds that it extended to inter-provincial 
aeronautics, & because the matter was 
within “ telegraphs ” & “ works Sc under- 
takings connecting the Provinces with any 
other, etc.,** subjects which sect. 92, 
head 10 (a), excepted from the authority 
of the Provincial legislatures, & sect. 91, 
head 29, brought within the Dominion 
authority. — Re Radio Communication in 
Canada, A.-G. of Quebec v. A.-G. op 
Canada, A.-G. op Ontario, A.-G. op New 
Brunswick:, A.-G. op Manitoba, A.-G. of 
Saskatchewan, A.-G. of Alberta Sc Cana- 
dian Radio League, [1932] A. C. 304 ; 101 
L. J. P. C. 94 ; 146 L. T. 409 ; 48 T. L. R. 
235, P. C. 

AvnakiUxm : -Consd. A.-G. for Canada v. A.-G. for Ontario, 
[1^371 A. c. 

1301. Natural Products Marketing Act— Ultra vires.] 

— Natural Products Marketing Act, 1934, of 
the Parliament of Canada, as amended by 
Natural Produc^ts Marketing Act Amend- 
ment Act, 1935, which provided {inter alia) 
for the establishment of a Dominion Market- 
ing Board whose powers included powers to 
re^ilato the time Sc place at which, Sc the 
agency through which, natural products to 
which an approved scheme related should 
be marketed, Sc to determine the manner of 
distribution, Sc the quantity, quality, grad(i 
or class of the jiroduct that should be 
marketed by any person at any tame, was 
iilira vires of the Dominion Parliament. 

The provisions of the Act, in addition to 
dealing with the regulation of foreign export 
& inter-Provincial trade, also covered trans- 
actions in any natural product which were 
completed within tlie Province & which 
had no connection with inter-Provincial or 
f?xiiort trade. Tlie regulation of “ trade Sc 
commerce *’ by the Dominion under head 2 
of sect. 91 of the British Norih America Act, 
186.7, did not permit the regulation of 
individual forms of trade or commerce con- 
fined to the Province, Sc the legislation in 
question, therefore, in so far as it related 
to matters which were in substance local Sc 
Pi'ovincial Sc affected “ property & civil 
rights,’* a subject-matter exclusively reserved 
to the Provincial Legislature under bead 13 
of sect, 92 of the British North America Act, 
was beyond tbe competence of the Dominion 
Parliament. 

The whole texture of the Act was inextric- 
ably intOTWOVen Sc neither sect. 9, which 
dealt with inter-Provincial or export trade, 
nor Part II„ which was a genuine exercise of 
the Dominion legislative authority over 
criminal law, could be contemplated As exist- 
ing independently of the main legislation <fe 
must faU with it as bei^ in part merely 
anciUaiy to it. — ^A.-G. poa BRmsH Columbia 
V, A.-O. FOR Canada, Re Natural Products 
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Marketing Act, [19371 A. O. 377 ; 106 

L. J. P. C. 04 ; 166 L. T. 811 ; 63 T. L. R. 
330 ; 81 Sol. Jo. 236, P. 0. 

130m. Criminal Code, sect, 498 a — I ntra vires.] — 

Held : the sect, was in toio intra vires of the 
Parliament of Canada under sect. 91, head 27, 
of British North America Act, 1867 — The 
Criminal Law, . . .*’ There was no reason 
for supposing that the Dominion were using 
the criminal law as a pretence or pretext 
for invading the Provincial legislative field, 
or that the legislation was in pith Sc substance 
only interfering with civil rights in the 
Province; 

The only limitation on the plemiry power 
of the Dominion to determine what should or 
should not be ci’iminal was the condition 
that Parliament should not in the guise of 
enacting criminal legislation in truth Sc in 
substance encroach on any of the classes of 
subjects enumerated in sec^. 92 of the British 
North America Act. It was no objection 
that it did in fact affect them, for if it was a 
genuine attempt to amend th(^ criminal law 
it migljt obviously affect previously existing 
civil rights. 

There was no other criterion of “ wrong- 
ness ’* than the intention of the Legislature 
in the public interest to prohibit the act or 
omission made criminal. 

There seemed to be nothing to prevent the 
Dominion, if it thought 6t in the public 
interest, from applying the criininal law 
generally to acts Sc omissions which so far 
wore only covered by Provincial enact/rnents. 
— A.-(^. FOR Bhittsh Columbia v. A.-G. for 
Canada, Re Criminal Code, Sect. 498a, 
1 1937 J A. C. .368 ; 100 L. J. P. C. 34 ; 156 
L. T. 308 ; 53 T. L. R. 340 ; 81 Sol. Jo. 255, 
P. C. 

130n. Farmers* Creditors Arrangement Act — Intra 
vires.] — By Farmers’ Creditors AiTangement 
Act, 1934, of the Parliament of Canada, as 
amended by the Fanrioi’s’ Creditors Arrange- 
ment x\ct Amendment Act, 1935, a procedure 
was provided whereby {inUr alia) a farmer 
who was unable to meet his liabilities as they 
became due might make a proposal for a 
composition, extension of time or a scheme 
of ari*angement to his creditors. If the pro- 
posal was not acceT>ted by the creditors the 
matter was referred to a Board of Review to 
formulate a proposal. If the creditors or 
the debtor declined to approve the Board’s 
proposal the Board might nevertheless con- 
firm it, Sc it was thereupon binding on the 
creditors Sc the debtor : — Held : that tlie 
Act Was genuine legislation relating to 
“bkpey. Sc insolvency” Sc was accordingly 
intra vires of the Dominion Parliament under 
sect. 91, head 21, of the British North 
America Act, 1867. 

The statutory conditions of insolvency 
which enabled a creditor or a debtor to invoke 
the aid of the bkpey, laws, or the classes to 
which those laws applied, were not intended 
to be stereotyped imder head 21 of sect. 91 
of the British North America Act so as to 
confine the jurisdiction of the Parliament 
of Canada to the legislative provisions then 
existing as regarded those matters. 

Legislative provisions as to compositions, 
by which bkpey. was avoided, but which 
assumed insolvency, were properly Within 
the sphere of bkpey. legislation,-— -A.-G. 
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130o. 


130p 


Bbitish Ooltjhbia V. A.-G. wob. Canada, Be 
Farmees* Creditors AERANGEatBNT Act, 
[1937] A, C. 391 ; 100 L. J. P. C. 67 ; 166 
L. T. 313 ; 53 T. L. K. 334 ; 81 Sol. Jo. 115, 

P. C. 

» Employment & Social Insurance Act — Ultra 
vires.] — Employment & Social Insurance Act, 
1936, of the Parliament of Canada, wldch in 
substance provided for a system of com- 
pulsory unemployment insurance through- 
out Canada, was ultra vires of the Dominion 
Parliament. In pith & substance the Act 
was an insurance Act affecting the civil 
rights of employers <Sc employed in each 
Province & was accordingly within the 
exclusive competence of the Provincial 
Legislatures under sect. 92, head 13, of the 
British North America Act, 1807, which pro- 
vided that “ In each Province the Legislatxire 
may exclusively make laws in relation 
to . . . (13) Property & civil rights in the 
Province.” 

The Act did not purport to deal with, & 
could not be supported on the ground of, 
any special emergency arising from the degree 
of unemployment in Canada at the relevant 
dat/C. 

The other parts of the Act were so in- 
extricably mixed up with the insurance 
provisions of Part III. that it was impossible 
to sever them, & the whole Act was therefore 
ultra vires & invalid. — A.-G. for Canada v. 
A.-G. FOR Ontario, Be Employment & 
Social Insurance Act, [1937] A. C. 355 ; 
106 L. J. P. C. 37 ; 156 L. T. 307 ; 63 T. L, B. 
332 ; 81 Sol. Jo. 215, P. C. 

. Weekly Rest in Industrial Undertakings Act 
— Ultra vires.] — ^Weekly Best in Industrial 
Undertakings Act, 1935, the Minimum Wages 
Act, 1935, A the Limitation of Hours of Work 
Act, 1935, of the Parliament of Canada, 
which in substance gave effect to draft 
conventions adopted by the International 
Labour Organisation of the League of Nations 
in accordance with the Labour Part of the 
Treaty of Versailles, 1919, & ratified by the 
Dominion of Canada, were ultra vires of the 
Parliament of Canada & invalid in that the 
legislation related to mattei's coming within 
the class of subject “ Property A civil rights 
in the Province ” which was assigned ex- 
clusively to the Legislatures of the Provinces 
by head 13 of sect. 92 of the British North 
America Act, 1867. 

The legislation could not be justified under 
sect. 132 of British North America Act, which 
provided that the Parliament of Canada 
should have ” all powers necessary or proper 
for performing the obligations of Canada or 
of any Province thereof, as part of the British 
Empire, towards foreign ooimtries, arising 
imder treaties between the Empire A such 
foreign countries,” because the obligations 
under the ratified conventions were not the 
obligations of Canada as part of the British 
Empire, but of Canada by virtue of her new 
status as an international juristic person, 
A they did not therefore arise under a treaty 
between the British Empire A foreign 
countries. 

Jurisdiction to legislate for the purpose of 
performing the obligations of a Canadian 
treaty does not reside exclusively in the 
Parliament of Canada : In re The Begulation 
Control of Aeronautics in Caruida, [1932] 


A. C. 54, A In re The Begulations Control 
of Jladio Communication in Canada^ [1932] 
A. C, 304, do not afford a warrant for the 
contrary view. 

For the purposes of the distribution of 
legislative powers between the Dominion 
A the Provinces imder sects. 91 A 92 
there is no such thing as treaty legisla- 
tion as such. The distribution is biased 
on classes of subjects, A as a treaty 
deals with a particular class' of subject so 
would the legislative power of performing it 
be ascertained. No fmther legislative com- 
petence was obtained by the Dominion from 
its accession to international status A the 
consequent increase in the scope of its execu- 
tive functions. There was no existing con- 
stitutional ground for stretching the com- 
petence of the Dominion Parliament so that 
it became enlarged to keep pace with en- 
larged functions of the Dominion executive. 
If the new functions affected the classes of 
subjects enumerated in sect. 92 legislation 
to support the new functions was within the 
competence of the Provincial Legislature only ; 
if they did not, the competence of the 
Dominion Ijegislature was declared by sect. 91 
A existed ah origine. The Dominion could 
not, merely by making promise to foreign 
countries, clothe itself with legislative 
authority inconsistent with the constitution 
which gave it birth. 

Further, the present legislation was not 
concerned with matters of such general 
importance as to justify the overriding of the 
normal distinction of powers in sects. 91 A 
92. 

Lastly, in totahty of legislative powers, 
Dominion A Provincial together, Canada 
was fully equipped to legislate in performance 
of treaty obligations, but the legislative 
powers remained distributed, A if in the 
exercise of her new fimctions derived from 
her new international status Canada incurred 
obligations, they must, so far as lepslation 
was concerned, when they dealt with Pro- 
vincial classes of subjects, be dealt with by 
the totality of powers — ^by co-operation 
between the Dominion A the Provinces. — 
A.-G. FOR Canada v. A.-G. for Ontario, Be 
Weekly Best in Industrial Undertakings 
Act, Re Minimum Wages Act, Be Limitation 
of Hours of Work Act, [1937] A. 0. 320 ; 
106 L. J. P. C. 72 ; 156 L. T. 302 ; 53 
T. L. B. 825 ; 81 Sol. Jo. 116, P. C. 

130q. Minimum Wages Act — Ultra vires.] — A.-G. 
fob Canada v, A.-G. for Ontario, Be 
Weekly Best in Industrial Underta ic- 
ings Act, Be Minimum Wages Act, Be 
Limitation of Hours of Work Act, No. 
130p, ante, 

130r. Umitatlon of Hours of Work Act Ultra 
vires.] — A.-G. for Canada r, A.-G. for 
Ontario, Be Weekly Rest tn Tndcstriai. 

* Undertakings Act, Br Mintmcm VAagks 
Act, Be Limitation of Hours of Wojik 
Act, No. 130p, mde. 

130s. Dominion Trade & Industry Commission 
Act.]--Sects. 15 (2), 19^ 17, & 23 to 26, in- 
clusive, of Dominion Tj'ude A' Industry 
Commission Act, 1935, of the Parliament of 
Canada, which was passed for the purpose 
of giving effect to certain recommendations 
contained in the Beport of the Boyal Com- 
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mission on Price Spreads, were intra vires of 
the J)ominion Parliament. Sects. 20, 21 
22 of tlie Act, so far as they were applicable 
to snch of the enactments, or to offences 
created by such of the enactments, enumerated 
in sect. 2 {h) of the Act as might bo intra 
vires^ were not ultra vires. 

Sect. 18 of the Act, which provided that 
the words “ Canada Standard or the 
initials “ C. S.” should be a national trade • 
mark, vested in His Majesty in right of the 
Dominion, & that the application of that 
national trade mark to any commodity 
warranted it to conform to the relevant 
Dominion commodity standard, & sect. 19, 
by v’hich any producer or manufacturer or 
merchant was given permission to apply the 
national fa*ade mark to any conmiodity 
provided it conformed to the appropriate 
statutory specification, were intra vires of the 
Dominion Parliament under head 2 of 
sect. 91 of the British North America Act, 
1867, ‘‘ the regulation of trade & commerce.’" 
The substance of that legislation was to 
define a national mark, & to give tlie exclusive 
use of it to the Dominion so as to provide 
a logical basis for a system of statutory 
licences to producers, manufacturers & I 
merchants. The method adopted in sect. 18 
was to create a civil right of a novel charaeter, 
but there seemed to be no reason why the 
legislative competence of the Dominion 
Parliament should not extend to the creation 
of juristic rights in novel fields if they could 
be brought fairly within the classes of subjects 
confided to Parliament by the constitution. — 
A.-G. FOR Ontario v. A.-G. for Canada, 
Itc Dominion Trade Industry Com- 
mssiON Act, [1937] A. C. 405; 106 D. J. 
P. 0. 59 ; 156 L. T. 310 ; 53 T. D. It. 337 ; 
81 Sol. Jo. 276, P. C. 

131, Add. Annotation : — Refd, Royal Bank of 
Canada v. Larne, [1928] A. 0. 187, 

132, Add. Annotations : — Apld. Royal Bank of 
Canada v, Larne, [1928] A. O. 187, Refd, 
A.-G. for Canada v. A.-G. for British 
Columbia, [1930] A. C. 111. 

134. Add. Annotations : — Consd. A.-G. for Ontario 
V. Reciprocal Insurers, [1924] A. O. 328 ; 
A.-G. for British Columbia v. Kingcome 
Navigation Co,, [1934] A. C. 45. 


135, Add. Annotations : — Consd. A.-G. for British 
Columbia v. Kingcome Navigation Co., [1934] 
A. C. 45. Reid, A.-G. for Manitoba v. A.-G. 
for Canada, [1925] A. C. 561 ; Krie Beach 
Co. V. A.-G. for Ontario (1929), 46 T. L. R. 33. 

135a. Direct — What ls,j — A tax is not 

“ direct taxation ” within British North 
America Act, 1867 (c. 3), s. 92, head 2, unless 
in substance it is one which is demanded from 
the person who it is intended should pay it, 
even if the Act imposing it declares that it 
is to be a direct tax upon the person who pays. 

In answer to questions referred by the 
Governor- General, namely : (1) whether 

the legislature of Manitoba had authority to 
(mact c. 17 of its statutes for 1923, entitled 
An Act to provide for the collection of a 
tax from persons selling grain for future 
delivery,” & (2), if the Act was ultra vires in 
certain parts, then in what particulars it was 
ultra v%res : — Held : the Act was wholly 
ultra viresj since in many transactions to 
which it related the jjerson paying the tax 
would indemnify himself at the expense of 
others, & it was not possible to assume that 
the legislature intended to pass it in a trun- 
cated form. — A.-G. fob Manitoba v. A.-G. 
FOR Canada, [1925] A. 0. 561 ; 94 L. J. P. C. 
146 ; 133 L. T. 193 ; 41 T. L. R. 409 ; 69 
Sol. Jo. 445, P, 0. 

Annotation : — Consd. A.-G. for BrlUah Columbia v. Cauadian 
Paolflc Ry., [19271 A. C. 934. 

135b. .] — A tax imposed by a 

provincial legislature, in respect of a com- 
modity, is an indirect tax, ^ ultra vires under 
British North America Act, 1867 (c. 3), 
8. 02 (2), if from the terms of thd Act there 
appears an expectation intention that the 
person required to pay the tax will indemnify 
himself upon a resale of the commodity taxed, 
even if in the case under consideration no 
resales have taken place. 

An Act of the legislature of British 
Columbia, Fuel-Oil Tax Act, R. S. B. C., 
1924 (c. 251), requiring that every person who 
shall purchase within the province fuel -oil 
for the first time after its manufacture in, 
or importation into, the province, shall pay 
a tax thereon, is invalid. — A.-G, for British 
Columbia v. Canadian Pacific Ry. Co., 
[1927] A. C. 934 ; 96 L. J. P. C. 149 ; 137 


PART II. SECT. 3, SUB-SECT, 4,— 
A. (b) iii. 

w i. Nova Scotia Railway 

Arrangement Act — Ultra vires.] — M ur- 
doch V. Windsor & Annapolis Ky. 
Oo. (1877), 3 Cart. 308.— CAN. 

^ 11^ iVova Scotia Winding’^, p 

Act — VeUid.] — Re Wallace Huestis 
Grey Stone Co. (1881), 3 Cart. 374.— 
CAN, 

a (p. 435). For “ a. Taxation — 
Direct — Power to impose .] — ” sub- 
Btituto “136ai. Taxation — Direct — 
What is.]—- 

b (p. 435). For ** b ” substitute 

o (p. 435). For ” 0 ” substitute 
•• 135a 

136a iv. City 

Act (Sask.). s. 415a, which empowers 
the city council to enact a bye-law 
requiring every person attending a 
place of amusement to pay a tax upon 
each adtnlsslon to such plaoe, is intra 
vires, as it is a direct tax comes 
within the taxation powers of B. N. A. 
Act, B. 02 (2). — Ch.ABKB V. Moose 
Jaw (City), [1923] 2 D. b. R. 216 ; 


16 Sask. L. R. 332 ; [1923] 1 W. W. R. 
1126.— CAN. 

136a V, .1 — A muni- 

cipal tax sought to bo imposed on a 
trustee on assessmont under Ontario 
^sessment Act, R. S. O., 1914 (c, 195), 
s. 13 (3), as enacted by 1922 (c. 78), 
B. 12, in respect of income ** not 
wljolly distributed annually,** is an 
indirect tax & ultra vires. — City of 
Windsor Corpn. v. McLeod, [1926] 2 
D. L. R. 97 ; [1926] S. C. R. 460 ; 67 
O. L. R. 15.— CAN. 

136a vl. .]— Deft., 

the body incorporated by the British 
Columbia Land Settlement & Develop - 
Act, took proceedings under bb. 46-55 
of the Act, R. S. B. C.. 1924, c. 128, 
with respect to lands of which pltf. 
was the rostered owner, & penalty 
taxes proviued for by s. 53 were Im- 
posed. Pltf. sued deft., attacking sold 
legislation as ultra vires, as providing 
for Indirect taxation, & claimed 
damages, an injunction, etc. : — Beld : 
the taxation effected upon the land & 
the owner was direct & intra vires. — 
Rattenburt V. Land Seitlement 
Board. [19291 1 D. L. R. 242 ; S, C. R. 
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62 ; affg., [1928] 3 D. L. II. 382 ; 2 
W. W. R. 475 ; 39 B. O. R. 623.— 

CAN. 

lS5a vii. .] — By sect. 

3 of the Produce Marketing Act of 
British Columbia, 1926-27, a “Com- 
mittee of Direction ** was constituted, 
“ with the exclusive power to control 
& regulate the marketing of all tree 
fruits &; vegetables . . . being pro- 
ducts grown or produced in that portion 
of the province contained within ’* 
boundaries therein specified. By sect. 
10 (1), it was provided that, “ for the 
purpose of oontroUing & regulating, 
under this Act, the marketing of any 
product within Its authority, the 
Committee shall, so far as the legislative 
authority of the province extends, have 
power to determine at what time & in 
what quantity, & from & to what 
places, & at what price the product may 
be marketed, & to make orders Sc 
regulations in relation to such matters.** 
By sect. 10 (k), the committee was also 
given the power “ for the purpose of 
defraying the exjjenses of operation, to 
Impose levies on any product 
marketed.** By sub-sect. (3) of scot. 



Vol. XVn.— Dependencies* Cases 135b—186h. 


L. T. 745 ; 43 T. L. R. 750 ; 71 Sol. Jo. 761, 
P. O. 

Annoiaiions : — Conild. Erie Bea^ih Co. v. A.-C. for Ontario 
(1926), 40 T. L. R. 33. Refd. Lower Mainlands Dairy 
Products Sales Adjustment Committee v. Crystal Dairy, 
Ltd., [1933] A. C. 168. 

135c. .] — The Halifax Corpn. 

charter provided that the owner of property 
let to the Crown, or to any person exempt 
from taxation, should be deemed to be in 
occupation thereof, A: should be assessed &: 
rated to business tax if the premises were 
used for business purposes : — Held : the tax 
was a direct tax falling within the authority 
of British North America Act, 1867 (c. 3), 
s, 92 (2), <fc was witliin the powers of the 
province. — Halifax Corpn. v. Fairbanks* 
Estate, [1928] A. C. 117 ; 97 L. J. P. C. 11 ; 
138 L. T. 162 ; 44 T. L. K. 5 ; 71 Sol. Jo. 
946, P. C. 

Annotations: — Consd. A.-G. for British Columhia v. Kini?- 

(‘OTjir Navipration Co., A. C. 4.5. Refd. F<irl)(‘K i\ 

A.-G. for Manitoba, [10.37] A. (\ 200. 

Succession duty .] — See Nos. 

140~142b, post. 

135d. .] — ^Mine Owners Tax Act, 

1923 (c. 33), of Alberta, purported to impose 
upon every iriiuoowner, as therein defined, 
a percentage tax upon the gross revenue of 
his mine daring each preceding month : — 
Held : the tax was not direct taxation within 
British North America Act, 1867 (c. 3), 
s. 92 (2), Sc the Act was ultra vires. — R. v, 
Caiasdonian Collieries, [1928] A. C. 358 ; 
97 L. J. P. C. 94 ; 139 L. T. 525 ; 44 T. L. R. 
622, P. C. 

Annotation: — Refd. A.*(l. for British Cohitohla t>. McDonald 
Murphy Lumber Co., [1930] A. C. 357. 

135e. .] — Forest .Act, 1921, g. 58, 

of British Columbia, imposed a tax upon all 
timber cut within the Province, except that 
upon whicli a royalty was payable, but pro- 
vided that in the case of timber used or 
manufactured in the IVovince there should 
be a rebate of nearly the whole tax. The 
Act proJiibited under penalty the export 
of any timber without a certificate that the 
tax due in respect of it had been paid : — 
Held : (1) the tax was invalid because it was 
an export tax, & so fell within the category 
of duties of customs & excise, which the 
Dominion legislature had exclusive power to 
impose by British North Ameilca Act, 1867 
(c. 3), s. 122 ; (2) also because it was indirect 
taxation, & therefore not within the legis- 
lative power of the Province under sect. 92, 
head 2, of that Act ; (3) a tax levied on a 

commercial commodity upon the occasion of 
its exportation in pursuance of trading 
transactions cannot be described as a tax 


whose incidence, by its nature, is sucli that 
it is finally borne by the first payer & is not 
susceptible of being passed on. — ^A.-G, for 
British OoLxrMBix v . McDonald Murphy 
Lumber Co., Ltd., [1930] A. 0, 357 ; 99 
L. J. P. C. 113 ; 143 L. T, 1 ; 46 T. L. R. 
266, P. C. 

Annotation : — As to (2) Consd. A.-G. for British Columbia v. 

Klngcome Navigratiou Co., [1034] A. C. 45. 

by applts., 

the Lower Mainland Dairy Products Sales Ad- 
justment Committee, appointed under Dairy 
Product^ Sales Adjustment Act of British 
Columbia of 1929, for a mandamus command- 
ing resps., distributors as defined by the Act, 
to make to applt. committee returns of all 
milk or manufactured i)roducts purchased or 
received by them from dairy farmers : — Held: 
the “ adjustment levy,” the share of the ap- 
pointment contributed by each farmer to the 
committee, & the “ expenses levy,” the com- 
pulsory levy collected from the farmers to 
meet the expenses of the committee, were 
both taxes within B. N. A. Act, 1867 (c. 3), 
ss. 91, 92, Sc did not constitute direct taxa- 
tion, Sc the Act of 1929 was therefore ultra 
vires Sc beyond the comjjetence of the Legis- 
lature of the Province of British Columbia. 
— Lower Mainland Dairy Products Styles 
Adjustment CoMMrrrEE v. Crystal Dairy. 
Ltd., [1933] A. C. 1G8 ; 102 L, J. P. C. 17 ; 
148 L. T. 300 ; 49 T. L. R. 104, P. C. 

X35g, .] — The Fuel-oil Tax Act, 

1930, of British Columbia, which imposes a 
tax upon every consumer of fuel-oil according 
to the quantity w^hich he has consumed, is 
valid under sect. 92, head 2, of the B. N. A. 
Act, 1867 ; the tax is direct taxation, because 
it is demanded from the very persons who it 
is intended or desired should pay it. As the 
tax does not relate to a.ny commercial dealing 
with the comim)dity it does not fall within 
the category of customs & excise duties, 
which are within the legislative powers of the 
Dominions, botli because they are by nature 
indirect taxes & having regard to sect. 122 
of the Act. The Act being within the legis- 
lative power given by sect. 92, head 2, Sc not 
purporting to regulate trade Sc coniirierce, is 
not invalid as infringing the Dominion 
authority under sect. 91, head 2, to legislate 
for that purpose. — A.-G. for British 
(3olujmbia V. Kingcome Natxgation Co., 
Ltd., [1934] A. C. 45 ; 103 L. J. P. C. 1 ; 
150 L. T. 81 ; 50 T. L. R. 83, P. C. 

135h. — — .] — ^Ap[)lt., a Dominion civil 

servant emx)loyed as a meat inspector in th^i 
Health of Animals Branch of the Dt>inini(>n 
Department of Agriculture, Avas 


16, Q,s enacted by Amendment Act of 
1928, it was provided tliat “ the com- 
mittee may fix licence fees to be paid 
by ehlppers ” : — i/eld : this legislation 
is ultra vires of the provincial legisla- 
ture. — Lawson v. iN^mRioB Tree 
Fruit & Veoetable Oomaottee of 
Direction, [1931] S. O. R. 367 ; 2 
D. L. R. 193 ; revsg., [1930] 2 W. W. II. 
23 ; 4 D. L. 11. 1027 ; 42 B. C. R. 493. 
—CAN. 

135a vlii. .J—The 

taxes which under Municipal Com- 
missioners* Act. R. S. M.. 1913, he may 
require municipal councils to levy & 
collect are direct taxes on property & 
inira vires.] — Brandon City^ v. Muni- 
cipal (3omr., [1931 ] 3 D. L. R. 397 ; 
2 W. W. R. 66;GUfrd.,[1931] 3W.W. R. 


225 : 4 D. L. R. 830 ; 3 W. W. R. 225 ; 
39 Man. L. R. 682.— CAN. 

135 X. .1 — Tax on 

non-resident contractors held indirect 
& ultra vires . — Gharlottktown v. 
Foundations Maritime. Ltd., [1932] 
3 D. L. R. 353 ; 3 M. P. R. 196.— CAN. 


135 xi. .]— The official 

guardian of an Infant appointed under 
Official Guardian Act, R. S. B. C., 1924. 
is entitled to a commission on moneys 
voluntarily paid to the infant’s estate 
by foreign trustees. This coimnissimi, 
if a tax, is inira vires the provincial 
l^eglslature.— Haddon r. FinpioHE, 
[1933] 4 D. L. R. 582 ; 47 B. C. li. 299. 
—CAN. 

135 xii. .]-~Sects. 4, 


10 & 13 (1), (4). (5), (6) of Assessment 
Act, R. 8. O., 1927, arc intra eor,v.— 
Goodbruam V . Torom'o (,'okpx., 
[1934] S. C. R. 15S ; 2 D. L. R. li.-- 

CAN, 


135 xiii. — — — “ ] 

on wages irnnosed by bpeemi -- 

Tax Act. 1933 (Man.), is a direct tax, 
&, therefore, t/dra vires . — toit 
Manitoba r. IImiveu; A.-G. for 

M\NrT()BA r. Forbes; A.-G. for 

]Vl\NfT<>BA V . BHOOKI'.S, [1934] 3 

w B 081 : [1935] 1 J), L. R. 410 ; 
42 Min. L. H. .‘ICO; affd., [UKH;] 

S (1 U. 40 ; I D. L. R. 405.-- CAT5. 


,, (p. 435) i. 

l^nuMMER Wagon Co, v. Wilson 
(1885), 3 Man. L. R. 68. — CAN. 
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all other employees in the Province. 

The tax is a direct tax on employees in 
respect of that portion of their income 
which consists of wages, «fe the legislation is 
therefore valid under head 2 of sect. 92 of 
British North America Act, 1867, which 
enumerates “ direct taxation within the 
Province in order to the raising of a revenue 
for Provincial purposes ” as within the 
exclusive jjowers of Provincial Legislatures. 

Applt. was an “ employee within the 
meaning of sect. 2 (1) (b) ^ (d) of the Act of 
1933, & the Dominion Govt, was his “ em- 
ployer ” within the meaning of sect. 7 of the 
Act, which provides that in the case of wages 
l^aid without deduction of the tax “ by his 
employer ” the employee shall forthwith 
pay the tax. That provision does not im- 
pose any duty on any employer outside the 
Province, & the comprcjhensive meaning cd‘ 
the term “ employer ’* is free to operate. It 
is not ultra vires of the Provincial Legislature 
to provide that if a wage-earner within the 
I*rovinco receives his wages from an em- 
ployer outside Province without deduction 
of tax, the wage-earner shall himself pay the 
tax, whether the outside employer is the 
Dominion Govt, or any one else. 

The provisions of sects, 4, 6 6 of the Act, 

however, by which the duties of deduction, 
of accounting, of making returns & of 
keeping records are imposed upon “ every 
employer ” under penalties, do not apply 
to the Dominion Go’^. 

Lastly, there is here no conflict between the 
Dominion & Provincial income tax legisla- 
tion. Both income taxes may co-exist & 
be enforced without clashing, & there is 
therefore no room for the application of the 


136 . Add. Annotations :—Con8a. uaiimx iJorpn.v. 
Fairbanks’ Estate (1927), 44 T, L. K* 6 ; 
R. V. Caledonian Collieries, [1928] A. O. 358 ; 
Brie Beach Co. v. A.-G. for Ontario (1929), 
46 T. L. R. 33 ; A.-G. for British Columbia 
V. Kingcome Navigation Co., [1934] A. C. 45. 
Refd. Caron v. R., [1924] A. O. 999 ; A.-G. 
for Manitoba v. A.-G. for Canada, [1925] 
A- C. 661 ; A.-G. for British Columbia v. 
Canadian Pacific By., [1927] A. C. 934; 
A.-G. for Manitoba v. A.-G. for Canada, [1929] 
A. O. 260 ; Lower Mainland Dairy Products 
Sales Adjustment Committee v. Crystal 
Dairy, Ltd., [1933] A. 0. 168 ; Forbes v. 
A.-G. FOR Manitoba, [1937] A. C. 260. 

138. Add. Annotations : — Consd. A.-G. for British 

Columbia v. Kingcome Navigation Co., [1934] 
A. C. 45. Refd. A.-G. for Manitoba v. A.-G. 
for Canada, [1925] A. C. 561 ; A.-G. for 

British Columbia v. Canadian Pacific Ry., 
[1927] A. C. 934. 

139. Add. Annotation : — Consd. Alberta Provincial 
Treasurer v. Kerr, [1933] A. C. 710. 

140. Add. An7iotation8 : — ^Distd. Alberta Provincial 
Treasurer v. Kerr, [1933] W. N. 205. Refd. 
English, Scottish & Austrahan Bank, Ltd. 
r. I. R. Oomrs. (1931), 48 T. L. R. 170 ; Be 
Russian Bank for Foreign Trade, [1933] Oh. 
745. 

141 . A dd. Annotations : — Consd. A.-G. for Manitoba 
V. A.-G. for Canada, [1926] A. O. 561 ; 
Alberta Provincial Treasurer v. Kerr, [1933] 
A. C. 710; A.-G. for British Columbia v. 
Kingcome Navigation Co., [1934] A. C. 45. 
Refd. Halifax Corpn. v. Fairbanks’ Estate 
(1027), 44 T. L. B. 6 ; Erie Beach Co., litd. 
r. A.-G. for Ontario (1929), 46 T. L. R. 33. 


141 iii. .] — The tax 

under Sucoeselon Duty Act (B. O,), as 
applied to “ movables ** outside the 
province belongini? to a person who 
died domiciled within the province, ia 
a direct tax & intra vires. — He In- 
VBRAKITY Estate, (19241 1 D. L. R. 
1020 ; 1 W. W. R. 901 ; 33 B, O. R. 
318.— CAN. 

141 iv. .1 — Succession 

Duty Act, R. S. O., 1914 Cc. 24):— 
Held : intra vires. — A.-G. fob Ontario 
w. Baby, (1026] 3 D. L. R. 928 ; 59 
O. L. H. 181.— CAN. 

141 V. .] — Succession 

Duty Act, 1916, 8. 10 
vrUra vires. — R. v. Donegal (Mar- 
OHiONESi^ (1923). 61 N. B. R. 309 ; 
(19243 2 iS. li. R. 1191.— CAN. 

141 Vi. .]— HeW; 

the taxation imposed under Succession 
Duty Act. II, S. B. C., 1924, was direct 
taxation, & intra vires. — Untebmyeh 
Estate v. A.-G. for Britibh Co- 
lumbia, 

8. C. R. 

311 ; 2 
633.-0/ 

141 vii. .3 — ^Quebeo 

Succession Duties Act, R. S. Q., 1026, 
s. 6, id tdtra vires as amounting: to a 
tax on property nob within the Pro- 
vince. — R. V. Nationai, Tbubt Co., 
[19333 2 D. L. R. 474; S. C. R. 670.— 
CAN. 


1 D. L. R, 315; 
84 ; ajTff-. (19283 3 D. L. R. 
W. W. JEl. 209 ; 39 B. C. R. 


141 viii. .3 — Sects. 21- 

24 of British Columbia Succession 
Duty Act is tUtra vires & the duty 
imposed thereby indirect taxation. — 
Col v. A.-G. fob Brixish Columbia, 
He P^ROMis & Frank Estate. [3 934] 
2 W. W. R. 481 ; 3 D. L. R. 488 ; 
48 B. O. R. 171.— CAN. 

j i. Exemption from.] — Held : 

the power & autliority to raise revenue 
for Dominion purposes was specially 
given to the Parliament of Canada, & 
any legislation passed by the Old 
Province of Canada, denying the right 
to tax or exempting any subject in 
Ontario to pay such tax, could not 
be valid after the passing of B. N. A. 
Act, 1867. — Holmstead V. Minister 
OF Customs & Excise, [19271 Exoh. 
C. R. 68.— CAN. 


I (p. 436) i. .] — Hawkers & 

Pedlers Act, R. S. S., 1920 (o. 147 >. 
applies to a hawker 8c pedler acting as 
such as the agent of a Dominion co.. 
even though Its letters patent give it 
the power to sell & make known Its 
products through “ salesmen & agents 
going from house to house & displaying 
samples.” etc., the licence fee Imposed 
by the Act not being an Indirect tax. Sc 
not being made so by the fact that an 
employer pays It for Ills agents.— R. 
(Sinclair) v. Gkbhardt, (19261 2 
D. L. R, 960 ; [1926] 2 W. W. R. 236 ; 
46 Can. Orim. Cas. 321 ; 20 Sask. R. L. 
486,— CAN. 


m (p. 436) i. Land re- 

Qistry fens.] — The ad valorem fee which 
Land Ite^stry Act, R. S. B. C., 1924, 
requires to be paid on an application 
for re^stratlon of title thereunder is 
a foe which must be paid by the 
Dominion if it applies for such reglsti*a- 
tion of title to land to which it has 
obtained title under Expropriation 
Act, R, S. C., 1927, since with respect 
at least to the title to such lands the 
Dominion has no need of the assistance 
of said provincial Act, &, therefore, 
the payment of the fee is not compulsory 
&, therefore, not ” taxation ” within 
sect. 125 of BJST.A. Act, Moreover said 
fee is not a tax at all. — A.-G. fob 
Canada v. Registrar of Titles 
OF VANOOuvEit Land Registration 
District, [1934] 3 W. W. R, 166; 
4 D. L. R. 764 ; 48 B. C. R. 644.— CAN. 

n (p. 436) i. Of Dominion notes 

forming part of bank reserve-^VaXid .] — 
Windsor v. Commercial Bank of 
Windsor (1882), 3 R, & G. 420; 8 
Cart. 377.— CAN. 

q (p. 437) i. .1 — Ontario Insur 

ance Act, 1924, ss. 168, 180 HeZd : 
intra vires, — He Insurance Contracts. 
(19201 2 I). L, R. 204 ; 68 O. L. R. 
404.— CAN, 

q (p. 437) ii. HeW; the right 

to empower the imposition of license 
fees on insurance cos. was intra vires. — 
Haupax Omr Oobpn. v . WasTERW 
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142* Add. Annotatione : — Consd. A.-G, for Mani- 
toba V. A.-G. for Canada, fl925] A. 0. 561 5 
Brie Becvch Co., Ltd. v. A.-G. for Ontario 
(1929), 46 T. L. R. 33 ; Alberta Provincial 
Treasurer v. Keir, [193.3] A. C. 710. Refd* 
Brassard v. Smith, [1925] A. 0. 431. 

142a. .] — Certain shares In applt. 

CO., which was registered in Ontario, were 
registered in the name of a person domiciled 
in the State of New Yorfc, By Ontario 
Succession Duty Act, s. 10 (2), “ No property 
in Ontario belon^ng to any deceased person 
at the time of his death . . . whether such 
deceased person was at the time of his death 
domiciled in Ontario or elsewhere shall be 
transferred . . . imtil the duty, if any, is 
paid, or security given therefor, & any corpora- 
tion or person allowing such property to be 
so tranrferred . . . contrary to this sub- 
section shall be liable for such duty ” : — 
Held : on the death of the shareholder, as the 
co.’s share register was required by law to be 
kept in Ontario & as the shares could therefore 
be effectively dealt with only in Ontario, the 
shares were situate in Ontario & subject to 
succession duty there, & that as there was no 
provision for reimbursement of the co. the 
statute did not impose indirect taxation & was 
not ultra vires of the Provincial Legislature. — 
Erie Beach Co., Ltd. r, A.-G. for Ontario, 
[1930] A. C. 163 ; 99 L. J. P. 0. 38; 142 
L. T. 156 ; 46 T. L. R. 33, P. C. 

142b. .]-~Under B. N. A. Act, 1867, 

sect. 92, head 2, a Province is not entitled 
to impose taxation payable on the death 
of a person therein domiciled in respect of 
liis personal property locally situate outside 
the Province, but is entitled to impose taxa- 
tion on persons domiciled or resident within 
the Province in respect of the transmission 
to them under the Provincial law of personal 
property so situate. Personal property out- 


VoL XVXZ.---D4PacHtencies. 

side the Province cannot b© 

above purpose as within it by an 

of the principle mobilia seq^mntur , 

that principle relates to the law governing 

the devolution of personal property, not to 

its local situation. 

If a Provincial statute imposing succession 
duties makes the exor. personally liable for 
the duties the taxation is indirect & therefore 
invalid ; that rule is not confined to the case 
of property within the Province. 

Upon the true construction of Succession 
Duties Act of Albeirta the exor. is made 
personally liable for the duties, & as to per- 
sonal property outside the Province the 
duties are imposed upon the property itself, 
not upon its transmission. Consequently, as 
to property within the Province the taxation 
is invalid, because it is not direct, Sc as to 
personal property outside the Province it is 
invalid, both because it is not direct Sc because 
it is not within the Province. — Alberta 
Provincial. Treasijbei^ v, Kerr, [1933] A. O. 
710 ; 102 L. J. P. C. 137 ; 149 L. T. 563 ; 50 
T. L. R. 6, P. C. 

Jln 7 wtfi(/on Reid, PnLlic Trustee of New Zealaiul v. 

Lyou, [19361 A. C. 106. 

144. Add. Annotation: — Held. Halifax Corpn. v. 
Fairbanks’ Estate (1927), 44 T. L. R. 5. 

145. Add. Annotations .•—Consd, Re Insurance Act 
of Canada, [1932] A. C. 4l. Refd. A.-G. for 
Ontario v. Reciprocal Insurers, [1924] A. C. 
328 ; Caron v. R., [1924] A. 0. 999 ; Toronto 
Electric Cornrs. Snider, [1925] A. C. 396; 
A.-G. for Manitoba v. A.-G. for Canada, [1929] 
A. C. 200 ; Proprietary Articles Trade 
Assocn. V. A.-Q. for Canada, [1931] A. 0. 310. 

145a. Construction of legislation — Limitation 

to provincial Jurisdiction.] — A.-G. for 
Ontario v. Reciprocal Insurers, No. 108a, 
anic. 


Assurance Co. (1885), 18 N. S. B. 
(6 R. & G.) 387 —CAN. 

q (p. 437) lii. .3— ; Ordi- 

nance inoorporatlngr City of Calgaiy 
(No. 33 of 1893), s. 117 (41), wssintra 
vires . — Enoiasu v. O’Neill (1899), 4 
Terr. L, B. 74.— CAN. 


q (p. 437) Iv. ,] — Reid: sect. 

85 (1) of Insurance Act, B. S. O., 1927 
(c. 222), is vUra vires of the Ontario 
Legislature. — Yobkb v. Continental 
Casualty Co. op Can., [1929] 3 
D. L. B. 662 ; 64 O, L. B. 109 j ov 
appeal, [1980] S. C. R. 180 ; 1 D. L. B. 
609.— CAN. 

146 iii a. .] — Lepine e. 

Laurent (1891), 17 Q. L. R. 226.— 
CAN. 

146 xii. " — — — Govt. Liquor 

Act, 1921 (0. 80), which vests In a 
Board of Control the exclusive sale of 
intoxioating liquor within the province. 
Is infra vires . — B. v, Ferguson (B.C.), 
[1922] 2 W. W. R. 473 ; 69 D. L. B,. 
163 ; 37 Can. Orim. Oas, 89.— CAN. 


146 xiii. .]— The imposi- 

tion by Govt. Liquor Act* 1921 (c. 30), 
8. 65, of a tax upon any liquor not pur- 
chased from a vendor at a govt, 
liquor store, is inira vires the provincial 
legislature. — Little v. A.-G. for 
British Columbia (B.O.), [1022] 2 
W. W. R. 359 ; 65 D. L. B. 297 ; 37 
Can. Crlm. Cas. 189 ; affg., 60 D. L. B. 
335 ; 30 B. C. B. 343.— (3AN, 

146 xlv. .] — Saskatchewan 

Temperance Act, B. 8. S., 1920 (c. 194), 
8. 11 (2), requiring every brewer, dis- 
tiller, & liquor exporter to make 
certain returns to the Ck>mmiBelon is 


infra mres the provincial legislature, 
even in respect to a liquor export no. 
incorporated by the Dominion Par- 
liament. — B, v» Regina Winii: & 
Spirit, Ltd., B. v. Praibir Drug Co., 
Ltd., [1922J 1 W. W. B. 195; 65 

D. L. R. 258 : 36 Can. Grim. Cas. 348 ; 
15 Sask. L. B. 100.— CAN. 

146 XV. Suspension of 

Canada Temperance A ci. ] — Sheku an 
V. Shaw, [1928] 2 D. L. B. 468 ; 49 
Can. Grim, Cas. 357. — CAN. 


146 xvi. .y—Held: reading 

sect. 141 of Liquor Control Act 
(Ontario), 17 Geo. 5. o. 70, in oonneotion 
with sect. 72 (1), the latter must be 
regarded oa limited to oasee over which 
the Ontario Legislature had Juris- 
diction, & not as an attempt to invade 
the field of Dominion Legislature. — 
B. V. Ruddick, [1928] 8 D. L. B. 208 ; 
49 Can. Crlm. Cas. 323 ; 62 O. L. B. 
248.— CAN. 


146 xvii, .] — Nova Scotia 

Liquor Control Act, 1930, is infra vires. 
—B.v. Roche, [1934] 3 D. L. B. 782; 
62 C. C. C. 11 : 8 M. P. B. 197.— CAN. 


146 xviii. .3 — Nova Scotia 

Liquor Control Act, 1930, is inira 
vires. — R. v. Slaughenwhite (1934). 
8 M. P. B. 214 ; 62 C. C. G, 207.— CAN. 


146 xix. .1 — Sect. 52 of 

Prohibition Act. 1918, P. E.^T. is 
idtra vires.— 11. v. Flood (1922), 38 
Can. C. O. 403,— CAN. 

146 XX. — — .] — Ontario Liquor 

Control Act, H. S. O.. 1«Z7, 

Vires, since Canada Tomporance Act 
is now superseded & ultra vires. B. v. 
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V\Ri,Er, [inuB] 1 B. li. R. 771; 05 
Can. C. C. 192. — CAN. 


I (p. 438) i. .Pr 

Keefe v. McLennan (1870). 2 B. & O. 
6 ; 2 Cart. 400.— CAN. 

0 (p. 438), For Prohibition 

Act — Confiscatory prenHsions " read 

“ Confiscatory provisions — Pro- 

hiJbition Act.’* 


0 (p. 438) i. 
35. 


Act of 1886 

. 8. 65.]— Held: the right to 

Qpose forfeiture under the above 

>ct. of an olTeudor’s goods as pimish- 
lent was within the powers of the 
rovincial legislature.— IL r. (4 ardnv':r 
892), 25 N. S. B. (13 II. G.) 48.-- 
AN. 

d (p. 438) i. Alberta Liotwr 

ontrol Act, 1924 (c. 14). J — field: 

sot. 113 (3) of the above Act was 
lira vires. — B. v. FoTtriAN (Alta.), 
927] 1 W. W. B. 689 ; 48 Can. Cnm. 
as. 8C. — CAN. 

f (p. 4 38) i. Poktrictions on 

7porL]—Tho reqiuronieiilH 
itehewnn Toinperance Act, that oli 
arehouses in whic)} liqnor i"* 

:port be locsated m cities haying a 
ipolation of 10,000, IB I7d7‘a vires - 
VNADA drugs, [’• 4;aioi ^ 

h^sicatchewan ui 

W. It. 1089; a* D- L- B* 
in r:run. Oas, 69: 15 Hawk. L. B. 

6*; ruri/i7}!7, 66 D. B B- 

m. Crim. Cas. 367. — -CAN. 

k (p 438) i* Creation of crin inal 

ences .] — Saskatchewan Tempeianoe 
!t; H. S. S., 1920 (o. 194). a. 63 (2), 
amended, is ultra vires the provincial 



Cases 14S— 164a. 


English and Empibb Digest Supplement. 


14$. Annotation: — Reid. A.-GF. for Manitoba 

V, A.-G. for Canada, [1920] A. O. 260. 

149. AflcZ. Annotations : — Consd. Chung Chuck v. 

K. , [1930] A. C. 244. Refd. Blias v. Vasmoro, 
[1934] 2 K. B. 164. 

150. Add* Annotations : — Consd. Chung Chuck v. 
R., [1930] A. O, 244. Refd. Nadan v. R. 
[1926] A. C. 482. 

153. Add, Annotations : — Rofd. The Pagernes, 
[1927] P. 311; Re Aeronautics in Canada 
(Regulation <Sc Control of), [1932] A. C. 64. 

154a. No power to confirm transfer of federal 

railway.] — Bottrgoin v. Compagnib du 
Chemtn db Fer db Montreal, Ottawa, 
ET Occidental (1880), 5 App. Cas. 381 ; 49 

L. J. P. C, 08 ; 42 L. T. 414, P. 0, 

158. Add, Annotations: — Consd. Canadian Pacific 
Ry. Co. V. Toronto Transportation Com- 
mission ; Toronto Transportation Commis- 
sion V. Canadian Nationiil Railways (1930), 
144 L. T. 37. 

159. Add, Annotations : — Refd. A.-G. for Ontario 
V, Reciprocal Insurers, [1924] A. C. 328 ; Re 
Insurance Act of Canada, [1932] A. C. 41. 

161. Add. Citations [1924] A. C. 203; 93 

lu J. P. 0. 33 ; 130 L. T. 227. 

jucj^iia&nbivrii iuuiuoiiu»JU^ auci/tiug.j 

A.-G. FOR Ontario v. Reciprocal Insurers, 
No, 108a. antef 

164. Add. Annotations : — Distd. Lord’s Day Alliance 


of Canada v, A.-O. for Manitoba, [1925] 
A. 0. 384. Held. Proprietary Articles Tradt; 
Association v, A.-G. for Canada, [1931] A. C. 
310. 

104,a. .] — Lord’s Day Act (R. S. Can., 1906» 

c. 153) made it a punisliable offence to run 
or conduct Sunday excursions “ except as 
provided by any provincial Act or law now 
or hereafter in force.’’ An Act passed by 
the legislature of Manitoba in 1923 to amend 
Lord’s Day Act of that province, enacted 
that it should be lawful to run or conduct 
Sunday excursions to resorts within the 
province. Sunday excursions were not un- 
lawful by the laws of England existing in 
1870, which were part of the law of Manitoba 
by 61 Viet. c. 33 (Dorn.) f/c/d : the 
Manitoba statute of 1923 being merely 
permissive, & not dealing with a matter 
brought within the criminal law, was com- 
petent to the provincial legislature under 
British North America Act, 1867 (c. 3), 
8. 92, heads 13, 16 : Sc, that being so, the 
Act was a provincial Act now or hereafter 
in force ” within Lord’s Day Act of Canada ; 
it was unnecessary to consider whether the 
Act of 1923 could be justified as Dominion 
legislation by delegation or reference. — 
Lord’s Day Alliance op Canada v. A.-G. 
FOR Manitoba, [1926] A. C. 384; 94 

L. J. P. C. 84 I 132 L. T. 678 ; 41 T. L. R. 
225, P. 0. 


legislature, in so far as it pi'ofesBes to 
set up certain acts as a criminal oflence, 
namely, the obstniction of the 
“ officer ’* moutioned in soot. 2 (7a) ia 
the execution of his duties under the 
Act. — K. (Wilbur) v, Magke (Sask.), 
1923] 3 W. W. R. 55.— -CAN. 

k (p. 438) ii. Imposition & 

r€Covcru of fines penalties — Valid .] — 
R. V. McMillan (1873), 2 Pug. 110 ; 
2 Cart. 489.— CAN. 

k (p. 438) iii. S. P. R, tJ. Ronan 
(1891), 23 N. S. R. 421.— CAN. 

k (p, 438) iv, Amendment of 

Temperance Act, 1884 (c. 18) — Validity.] 
— OooKT V, Broke Municipality 
(1877), 2 Cart. 385.— CAN. 

1511, Barristers — Provision autho- 
risiny remuneration by share of pro- 
ceeds of acLion.y—lt is ultra vires a 
provincial legislature to alter the law 
relating to champerty, authorising 
barristers & solrs. within the province 
to contract with clients for payment for 
professional services by way of a share 
of the proceeds of actions in lieu of the 
usual costs. — T aylor r. MAOiriNTosn, 
[1924] 3 D. L. R. 926 ; 3 W. W. R. 
97 ; 34 B. O. R. 56.— CAN. 

151 ii. S. P, Re Constitutional 
Questions Determination Act, Re 
Legal Professions, Act (B. C.), 
[192ri 4 D. L. R. 195; 11927] 2 

W. W. R. 808 ; 48 Can. Crim. Oas. 
278.— CAN. 

162 i. Fisheries — Poicers of pro- 
vincial leaislature.] — The Dominion 
Parliament has exclusive jurisdiction 
to legislate with respect to the time, 
mode & manner of fishing ; but, sub- 
ject thereto, any proprietary rights, 
e.g. the leasing of fishing rights, & 
rights over fish ets an article of com- 
merce within the province are within 
provincial jurisdiction. Sect. 100 (1) 
if Game Fisheries Act, 1930 (Man.), 
BO uUra vires. — R. v. Wagner (No. 2), 
f 19321 2 W. W. R. 162 ; 3 D. I.. R, 
679 ; 40 Man. L. R. 305 ; 58 C. C. C. 
132.— CAN. 

o (p. 439) i. It is 

not competent to the legislature of the 
Province of Alberta to enact legislation 


authorising the construction & opera- 
tion of railw ays In such a manner as t o 
Interfere with the physical structure 
or with the operation of railways 
subjecjt to the jurisdiction of the Par- 
liament of Canada . — lie Alberta 
Railway Legislahon (1913), 2 4 

W. L. R. 630 ; 4 W. W. R. 608 ; 48 
8. C. R. 9 ; 12 D. L. R. 150 ; 15 Can. 
Ry. Cas. 213.— CAN. 

o (p. 439) ii. Nova Scotia Rail- 

may Arrangement Act — Valid.] — Re 
Windsor & Annapolis Rt, Co. ( 1 883), 
4 It. & G. 312 ; 3 Cart, 387.— CAN. 

160 li, Coal Mines 

Regulation Act, s. 4, as amended by 
Coal Mines Regulation Amendinont 
Act, 1890, 8. 1, provides that “no 
Chinaman shall be employed in, or 
allowed to bo for the purpose of employ- 
ment In, any mine to which this Act 
applies, below ground,’* is within the 
constitutional power of the provincial 
Legislature as being a regnlaton of 
Coal Mines, & is not ultra vires as an 
interference with the subject of aliens. 
— lie Coal Mines Regulation Amend- 
ment Act, 1890 (1896). 5 B. C. K. 306 ; 

1 M. M. Cas. 116.— CAN. 

q (p. 440) i. Chinese Regulation 

Act, 1884, 8. 14 — Ultra vires.] — R. r. 
GoiiD CoMK. OF Victoria District 
( 1886), 1 B. C. R. pt. 2, 260.— CAN. 

164 V. .] — Held : Lord’s Day 

Ordinance, a. 3, was intra vires. — Fallis 
V. Dalthaser (1912), 21 W. L. R. 171 ; 

2 W. W. R. 132 ; 4 D. L. R. 705 ; 4 
Alta. L. R. 361.— CAN, 

165 Vi. .] — Kerley r. 

London & Lake Erie Rt. & Trans 
portation Co. (1913), 28 O. L. R. 
606 ; 4 O, W. N. 1234.— CAN. 

165 vii. Restrictions on sale of 

shares .] — Sale of Shares Act, R. S. S. 
(1920), 8. 4, in so far as it purports to 
apply to the aale of its own shares 
by a Dominion oo., is ultra vires the 
provincial legislature. — L ukey & A.-Q. 
FOR SASKATOHFiWAN V, RUTHENIAN 
B’armees Elevator Co., Ltd., 11924] 
1 D. L. R. 706 ; [1924] S. C. R. 56 ; 
1 W. W. R. 577.— CAN* 

166 viil. .J — Sale of Soouri- 

tios Act, 1023 (N. B.)« s. 4, so far as 
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It purports to apply to sales of shares 
of Dominion cos., is ultra vires the 
provincial legislature. — R. v. Hendfr- 
BON, Ex p. Queen (1924), 51 N. B. R. 
346.— CAN. 

165 lx. .] — Sale of Shares 

Act, 1924 (c. 175) (Man.), & Mimicipal 
Public Utility Board Act, 1926 
(c. 33) (Man.), so far as they purport 
to apply to the sale of Its own sharoe 
by a Dominion co. : — Held : ultra 
vires.— Re Salk of Shares Act & 
Municipal & Puniic Utility Board 
ACT, [1927] 2 W. W. R. 480 ; 36 Man. 
L. R. 683.— CAN. 

165 X. .] — Security PYaiids 

Prevention Act, 1930 (Ont.), does not 
in any way impair the status or powers 
of a Doniinion co. coming wdthin its 
provisions, & is therefore intra inres . — 
]{. V. Hazzath), Skouihty Frauds 
I’REVENTION BOARD V. CONROY, [1932] 
1 D. L. R. 575 ; O. R. 139.— CAN. 

165 xJ, Provincial legislation as 

to foreign companies.] — (1) Since the 
prcivinefal Legislature’s jurisdiction 
with respect to Dominion cos. Is limited, 
it cannot delegate to an official an un- 
fettered disci*etion which it does not 
itself possess. Therefore the power 
^ven the registrar by sect, 135 of 
CJompanies Act. 1929 (Alta.), which 
requlree certain Infonnatlon to bo given 
by a foreign co. when applying for 
registration, cannot apply to a 
Dominion oo. 

(2) The latter part of sub-sect. (1) 
of sect. 145 of said Companies Act & 
sub-sect. (2) of sect, 145, dealing with 
prospectuses, are invalid with respect 
to Dominion cos. 

(3) A provision that foreign cos. 
shall pay such fees for regrlstratlon as 
may bo prescribed by order in council 
is Invalid with respect to Dominion 
cos., since the fees lielng subject to 
order in council, may bo altered at any 
time & may be Increased so as to mako 
it practically imposslblo for foreign 
cos. to oome into the province at all 
& in that way prevent a Dominion oo. 
from carrying on its business in the 
province. 

(4) Requirements of a provincial 



Act foT the payment of fees by foreign 
COB. & the furnishing of stivtemonts & 
returns are valid with ret^pcot to 
Dominion cos. if reasonable & uniform 
& If not such as to prevent Biich ooa. 
from carrying on buBlncRS in the 
province. 

(5) Sect, lil of Companiefl Act, 1029 
(Alta.), requiring the painting, affixing 
& legible printing of a oo.'b name, can 
bo iutorproted as intended, although 
not so expressed, to apply only to 
transactions within the province & to 
that extent it is valid with respeot to 
Dominion cos. — Ee Koyalite Oil Co.. 
Ltu., [1931] 1 W. W. K. 484; 2 

D. L. IL 418 ; 25 Alta. L. II. 20C.~CAN. 

ProHncial Icffifdation a» to 

Dominion companies.] — See No. 165 xl, 
ante. 

16^ xii. .] — The basic idea 

underlying the Confederation scheme is 
that there shall be co-ordinate govern- 
ments, the Dominion on the one hand 
& the provinces on the other, dividing 
between them all legislative power in 
Canada, the one not subordinate to the 
other, but each enjoying sovereign 
power within its own field of legislative 
competency as flxed «Sc limited by tlic 
B. N. A. Act. A provincial Legis- 
lature may enact laws, province -wide, 
of general application in respect of any 
of the subjects enumerated in sect. 02, 
& in 80 doing may completely paralyse 
all aetivitiofi of a Dominion trading 6o,, 
provided that In enacting such laws it 
does not enter the field of co. law & 
in that Held encroach ux)on the status 
& powers of a Dominion co. as such. 
An enactment of a provincial T^egis- 
laturo, limited in dii'oct effect by 
provincial boundaries, which relafcb 
to a particular trade or business carrie(i 
on within Its boundaries. rcgardlesM of 
whether or not that trade or bnsiiKiss 
is carried on i)y natural persons or coh., 
is valid ; but the moment that a i)ro- 
vincial Legislature legislates concerning 
cos. as such, then, if such legihlation 
constitutes regulation or impairment 
or sterilisation of the powers & capaci- 
ties W’hloh the Dominion has conferred, 
the legislation is invalid. iSuch last- 
mentioned legislation is not saved by 
the fact that ail kinds of cos., provincial 
as well as Dominion, are aimed at 
without special discrimination against 
Dominion cos. The distinction be- 
tween provincial enactments affecting 
Dominion cos. that are of general 
application & those that may be 
torinod co. law is this : In the former 
case there is no attempt to Interfere 
witii powers validly granted to the 
co. by the Dominion nor with the 
status of the co. as such. The circum- 
stance that because of the general laws 
of the province the co, may not 
exercise those powers docs not destroy 
or impair the powers. In the latter 
case the enactment prohibits or im- 
poses conditions upon the exorcise of 
the powers of Dominion cos. as such. 
It is aimed at & affects Dominion co. 
powers as distinguished from l)eing 
aimed at & affecting a trade or business 
In the province which Dominion cos. 
may happen to be engaged in in 
common with provincial cos. & natural 
persons. In the one case the legisla- 
tion has to do ^vith a provincial matter, 
Dominion cos. being only incidentally 
affected ; In the other case the legisla- 
tion Is aimed either at Dominion cos. 
or at all cos., which Includes Dominion 
cos., & so the province with power to 
legislate only as to iirovincial cos. must 
be said to have entered the Dominion 
field. Coal Miners’ Wages Security 
Act, 1928 (Alta.), as amended by 1030 
(c. 23L 8, 2, Is inira vires, even with 
respect to Dominion cos. operating coal 
mines In the province 8c snipping cool 
therefrom to plaa^s outside the 
provlnoe. It is legislation provinotai 
In character applicable to all mine 
owners, whether cos. or natural persons ; 
it does not affect the statns and powers 
of Dominion cos. as such ; & it does 


not encroach upon the Dominion’s 
power to regulate “ trade 8c com- 
merce ” as judicially deffned.— D. v. 
AitOAUiA Coal Co., Lto;, 110321 1 
W. W. It. 771 ; 2 D. L. It. 475 ; 26 
Alta. L. It. 348 ; 58 C. C. C. 17.— CAN. 


f (p. 442) i. .] ~lJeldt: 

the Dominion Parliament had power 
under B. N, A. Act, 1871, to enact 
Alberta Act, e. 17 with Its protective 
provisions restricting full legislative 
power as to education, notwithstamting 
that those provisions are a modification 
of B. N. A. Act, 1867, s. 93, & School 
Attendance Act does not violate any of 
the protective provisions preserved by 
Alberta Act, s. 17. — 11. (Brookh) r. 
Ulmer, 11023] I D. L. U. 304 ; 38 
Can. Grim. Cas. 207 ; 19 Alta. L. 11. 12; 
[1923] 1 W. W. H. l.—CAN. 

m (p. 442) i. .]— The 

appoluimont of a magistrate to deal 
with appUcations imder the Deserted 
Wives’ Maintenance Act Is hitra vires. 
--Dixon tJ. Dixon (1932), 46 B. O. 11. 
375.— CAN. 


o (p. 442) I. - .] — Ex fi. 

Johnston ( 1 030 ), 54 Can. C. C.99. — CAN. 

o (p. 442) ii. Jurisdiction 

of judge of Division Cm/rt to appoint 
deputy.] — Sect. 10 of Division Cts. Act, 
authorising “ the judge ” to appoint 
n barrister to act as his dejiuty, is 
within the powers of the Ontario 
Legislature. — French v. McKenorick 
[1931] 1 D. L. K. 696 ; 66 O. L. It. 

306.-~CAN. 


o (p, 442) iii. ,] — Work- 

men’s Compensation Commission Act, 
192H (Qiie.), 8c sect. 36 of Workmen’s 
Compensation Act, 1028 (Qne,), are 
intra vires. — A.-G. for Quebec v. 
Slaneo, [1933] 2 D. L. 11. 289 ; revsg. 
S. 0, snb nom. Slanec v. Grimstead, 
[1932] 3 D. L. It. 81.--CAN. 

o (p. 412) iv. .] — Any 

judicial body, whether it be called a 
ct. or a comimssion or a board, which 
is exorcising a jurisdiction like unto 
that exercised by the cts. named in 
K(Hi< . 96 of ILN.A. Act. at the time of 
Conrederatioii, must have as its pre- 
siding offi(5er or officers a person 
appointed by the Govcmor-Geiieral. 
Tiiereforo a province cannot confer 
upon a magistrate the jurisdk'tion in 
alimony which Fart JV. of Domestic 
Itelations Act, 1927 (Alta.), purports 
to confer. Sect. 26 of Domestic Hcla- 
tious Act, 1927, as amended is ultra 
vires . — Kazakewicii v. Kazaiceavich 
A,-G. FOR Alberta, [1936] 3 
W. W. K. 609 ; [1937 | 1 D. L. K. 54 8 ; 
67 Can. C. C. 346 ; OF. Ii» J. ((^au.) 
243.— CAN. 


o (p. 412) V. ™ — .1— Krass- 

MAN V. KUAMSMAN 6c A.-G. for .SaSIvAT- 

cufav aN, [ I937J 3 W. W. It. 349. - CAN. 


q (p, 442) i. .] — A local 

legislature can fix the number of gi‘and 
jurors who shall compose the panel, but 
not the number of grand jurors neccssaiy 
to find a good bill of Indictment. — R. v. 
Cox (1898). 31 N. S. R. 311.— CAN. 

a (p. 442) i. Remuneration of 

judges .] — Having regard to B. N. A. 
Act, 1867, 8S. 92 (14). 90-101. the 
matters dealt with in Judges Act, 
R. S. C. 1906, H. 34 are within the 
exclusive authority of the provincial 
legislatures in so far as the judges of 
the provincial cts. are concerned. — 
He Jctbges Act, [1923] 2 D. L. R. 604 ; 
52 0. L. R. 105.— CAN. 


a (p. 442) ii. Appointment oj 

commissioner with judicial powers.] — 
McIjEan Goli> Minks, Ltd. v. A.-G., 
[19231 1 D L. R. 10; 64 O. L. IL 
673.— CAN. 


a (p. 442) iii. Alteration of con- 

stitutwn of court .] — Aji amend ment 
altering the quorum of the oi 
Appeal, making it unnecessary for the 
Judge ordinary to sit as a member of 


a (p. 442) iv. — 
bringing of action.]- 


— Power to restrict 
-A local legislature 


can enact that no civil action tor daffiagee 
shall bo brought against any partic* 
ffiar person or persons, Including mem- 
bers of the legislature. — Thomab v. HaL- 
TBURTON (1893). 26 N. S, R. 55.— CAN. 

a (p. 442) V. — — Payment of debt by 
instalments .] — An Act authorising the 
making of a judge’s order for such a 
payment : — Held : intra 'vires . — GotTLD 
V. Ryan (1894), 26 N. S. H. 461.— CAN. 

a (p. 442) Vi. Imprisonment of 

fraudulent judgment debtors — Valid .] — 
Ex p. Ellis (1878), 1 P. & B. 593 ; 
2 Cart. 527.— CAN. 


a (p. 442) vii. Interference with 

pending proceedings .] — G Edw. 7, c. 15, 
as to electrical power. 7 Edw. c. 19, 
superseding the former, except as to 
contracts already entered into, 8 
Edw. 7, c. 22, & 9 Edw. 7, c. 19, both 
providing for the validation of bye- 
laws & contracts made under the 
fonner Acts, are intra vires the Ontario 
legislature. ,Scct. 8 ot 0 Edw. 7, 
c. 19, which provides that every action 
therefore brouglit & then pending 
wherein the validity of a contract or 
bye-law validated by the Act i.s 
attacked, shall be for ever stayed, is 
within the competence of the leiris- 
lature. — SaUTH v. London City (1909), 
20 O. L. R. 133.— CAN. 

a (p. 442) viii. .1 — A Province 

cannot confer ui)nn a tribunal created 
8c appointed by it powau* to determine 
pnrel.v judicial queslions such as arti 
normally deliTiniiKMi by cts. of justice. 
— Toronto v. Yorr Toavnship. 110371 
1 1). L. K. 175 : O. R. 17 7.— CAN. 


II (p. 442) i. — — Poor Persons* 
Rules .] — Rule 9a of the Rules relating 
to poor persons or needy litigants, 
which provides that “ no i)oor pc^rson 
or any solr. conducting the proceedings 
for him shall discontinue, settle or 
compromise such proceedings without 
the le^'vve of the et. or a judge.” is 
inira vires of the authority given tho 
Lioutenant-Govemor in Council by 
sect. 38 of Judicature Act, R. S. A., 
1922, to promulgate Rules govemir»g 
practice & procedure, it being merely 
a condition altached to only a smau 
class of litigant-H wiio ask for obt-ain 
privileges in Uu‘ conduct of their legis- 
lation. — Wkrlky V. Rowe, [1936J 1 
W. W. R. 291 ; ID. L. R. 653 ; 6 
F. L. J. (Can.) 307.— CAN. 

t (p. 41.3) i. .1—38 Viet. 

c. 88 : — Held : not ultra vires as being 
an interference with trade & commerce 


— Ex p. Fairbairn (1878). 18 N. B. R. 
(2 P. & B.) 4.— CAN. 

t (p. 443) ii. .1— JONAB V. 

Gilbert (1881), 5 S. C. R. 356. — CAN. 

t (p. 443) iii. S. P. Jonas v. Mar- 
SHAIJ. (1880). 20 N. B. R. 61.— CAN. 

a (p. 443) i. .1 — Fortier r. 

Laaibe (1895), 25 S. C. R. 422.— CAN. 

a (p. 443) ii. Company 

incorporated abroad.] — H^alifax City 
r. Jones (1896). 28 N. S. R. 452.— CAN. 

a (p. 443) iii. Licensing of 

77nmc[rac/iers.l— R. v. Burnett, [1930] 
3 W. W. R. 347 ; 54 Can. C. C. lO.b— 
CAN. 

(T)* 443) m -m m 

Montreal City, IIO.'W] ’ 

1 D. L. R. 603 ; 56 Can. iu C. 

CAN. 

. . 4 .^) V, .]— BitiooE- 

TOWN r. ILvrncusoN. [1930] 3 D. L. It- 
830.— CAN. , 

u ‘i ^ i " — ' "■ — ^ 'T^ 

E.“ ioym™t Art 

h t 3 upt>eGahie onlr as a ^ ^ 

km not undf^r the LegiHlature s 
power of iiiaIJng Jaws with respect to 
!;";noos.- Y KK OLUN r <:iTy o"' 

II 925) 4 U. L. R. lOlj , [19*. a] 3 

\V. VV. R. 714,— CAN. 

n (p 443) i* Vancouver Island 

Settlers Eights Aci, 1904— //ifra Jiree.] 
—McGregor v. Ebquimalt & Nana 
IMO RY. Co., [19071 A. C. 462.— -CAN. 
o (p. 443) i. .1 



Cases 168— 178a. 


English and Empibb Digest Supplement, 


168* Add, Annotatwns : — Apld» A.-G. for Manitioba 
V. A.-G. for Canada, [1920] A. 0. 260. Dlstd. 
Lymburn v. Mayland (1932), 48 T. L. R. 231. 
Held. A.>G. for Ontario v, Keciprocal Iniurors, 
[1924] A. O. 328 ; Canon v. 11., [1924] A. C. 
999. 

170a. — — Leglslatton Incidentally affecting.! — 

A.-G. FOR Ontario v. Bbcipbooal Insubers, 
No. 108a, anle* 

176a. Protection of denominational schools— 

Meaning of Protestant.] — The Quebec Legis- 
lature in 1003 passe<l an Act, 3 Edw. 7, c. 16, 
which provided that persons professing the 
Jewish religion should, for school purposes, 
be treated as Protestants & have the same 
rights &. pnvileges ; that theh' children should 
have the same right of education as Pro- 
testant children ; & that scdiool taxes paid 
by them should go to the support of the 
Protestant schools. Under statutes of Ix>wer 
Canada consolidated in 1861 by 24 Viet., 
c. 15, there were outside the cities of Quebec 
& Montreal (the rural area) common schools 
& dissentient schools, &; within those cities I 


Boman Oatliolic separate schools & Protestant 
separate s<hools. British North America 
Act, 1867, by s. 93, conferred on Provhicial 
Ijegislatures exclusive power to make laws 
in relation to education, but, by proviso 1, 
preserved “ any right or privilege with respect 
to denominational schools which any class 
of persons had by law,’* & by proviso 2 
enacted that privileges conferred by law on 
separate Homan Catholic schools in Upper 
Canada should be extended to dissentient 
schools of Boman Catholics & Protestants in 
Quebec: — Reid: (1) the word “Protestant** 
in the statutes consolidated in 1861 could not 
be construed as “ non-Catholic,’* so as 
including Jews ; & the Protestant com- 

munity, though divided for certain purposes 
into denominations, was itself a denomination 
& capable of being regarded as “ a class of 
persons*' within British Norl/h America Act, 
1807 (c. 3), s. 93 (1) ; (2) having regard to 
the provisions of the Act of 1861 iis to man- 
agement & control, the dissentient schools in 
the rural area, & the separate schools in the 
two cities, had rights & privileges within 


Canadian Pacific Rt. Co. v. Ottawa 
Fibb InsuBance Co. (1907), 39 S. C. R. 
405.--CAN. 

o (p. 443) li. Works wfioXly 

within province,] — It. v. Mona (1881), 
7 Q. L. R. 183 ; 2 Cait. 207.~CAN. 

o (p. 443) iii. nonaeniaiion of 

natural gas,] — Tumor Valley Gas C^on- 
soirvation ‘ Act, 1932 (Alta.), which 
deflnos & applies t»o a certain area in 
Alberta 8c Cf>nstitute8 a Board & 
InveHts it with powers purporting to 
Offect the conservation of natural gas, 
is intra vires. Its pith Sc substance is 
the restriction of the wastage of gas in 
the production of naphtha in said area ; 
it, therefore, deals with a matter of a 
merely local or private nature in the 
province ’* & does not infringe on the 
Dominion's powers over the “ regula- 
tion of trade & oomme^c^e.’* & its effect 
on Dominion cos. engaged In said area 
is merely to iBCSorlbe the way in which 
their business sliall bo canlod on 
therein. — Spooner On*s, Ltd., & 
Spooner v. TuRNEii Valdey 
Conservation Board & A.-O. for 
Alberta, 11933] 2 S. C. R. 629; 4 
D. L. R. 545.—CAN. 

cc (p. 443) i. Penalties for 

fraudiuent conveyances.] — Stat. 13 Eliz. 
o. 5,8.3, is not in force In Alberta. 13 & 
14 Ooo. V. c. 5 (Alta.), s. lO.deolaringthie 
atat. to have been iu force, oould not 
have the effect of introducing s, 3, 
The Federal Parliament having made 
the commission of fraudulent acts a 
crime, the subject-matter is criminal 
law 8c beyond the oornpotenco of the 
provincial legislature. — Connors v., 
KOU, f 1924J 2 1). L. II. 59 ; 1 W. W. R. 
1050 20 Alta Xj. R. 2n5.-~CAN, 

cc (p. 443) ii. Collection of freight 

<£• wharfage <t ivarehause charges — 
Ultra vires ,] — Eastern Development' 
Co. v. MoKat (1888), 20 N. S .K. (8 
R. £c G.) 325.— CAN, 

dd (p. 443) i. .J — A pro“ 

vlnolal Legislature has power to pro- 
hibit the (^aITylng on of a particular 
business within the province as well as 
the power to prohibit wrtain persons 
from carrying it on within the province ; 
8c it may authorise a municipal council 
to pass bye-laws imposing such pro- 
hibitions within the municipality. — 
Micas v. a.-G. for Saskatchewan, 
{19281 3 W. W. R. 523.— CAN. 

dd (p. 443) ii, .) — ^Produce 

Marketing Act, 1926-27, c. 64. amended 
1928, 0. 39, is intra vires with respect 
to sales made wltliin the province 
whether delivery thereunder Is made 
therein or by shipping the goods ! 


beyond the province to purchasers 
residing outside it ; even, semhle, 
though the contract of sale was made 
outside the province, — K. v. Chuno 
Chuck, R. v, Wono Kit, R. v. 
Sales Services, Lttk, K. v. Associ- 
ated Growers of British Columijia, 
Ltd., [1929] 1 D. L. Ii. 756 ; 1 

W. W. H. 394 ; 51 Gan, Grim. Gas. 260 ; 
40 B. C. R. 512.— CAN. 

d (p. 444) i. .1 — MuliNE V, 

Morrison (1682), T B. O. R. pt. 2, 
120.— CAN. 

p (p. 444) i. P<yw€r Uj limit jnrls'- 
dicti/m of courts .] — No exercise by a 
provincial legislature of the legislative, 
powers given it by the B, N. A. Act can 
bo questioned or Interfered with by the 
cts., no matter how arbitrary or unjust 
It may be. Therefore, where a i)ro- 
vlncial statuti^ empowers a Tnunicii»al 
council to grant, refuse, & revoke 
trade licences. In Its discretion, a pro- 
vision therein that the cottncll’s actions 
with respect thereto “ shall not be 
open to question or review by any ot." 
Ip not liura vires, — Micas v. City of 
Moose Jaw & A.-G. for Saskat- 
chewan, [1929 1 3 D. L. R. 89 ; 1 
W. W, R. 725; 23 S. L, R. 422; 
revg,, svb nom. Micas v, A.-Q. for 
Saskatchewan, (1928J 3 W. W. H. 
623 ; 23 S. L. R. 412.— CAN. 

aa (p. 444) i. Power to authorise 
crecHfyn of hoom^,] — McMillan v. 
SournwEST Boom Co. (18781, 17 

N. B. R, (1 P. 8c B.) 715 ; 2 Cart. 542.— 
CAN. 

gg (p, 444) I. Jurisdiction — 

Pouter to define ,] — The power given to 
provincial Govts, to legislate regarding 
the constitution, malntouanoe, & 
organisation of provincial ots. Includes 
the power to define the iurlsdlotlon of 
such cts. territorially as well as in other 
respects, & also to define the Juris- 
diction of the Judges who constitute 
such acts. — Re County Courts of 
British Columbia (1892), 21 8. O. R. 
446 ; 5 Cart. 490.— CAN. 

1 (p, 446) i, No power to 

alter or amend,] — Held : Revised 
Statutes (3rd series), c. 15^ being part 
of the criminal law of i^nada, the 
legislature of Nova Scotia had no 
power to alter or amend any of its 
provisions. — R. v, Halifax Eleotbio 
^AMWaY Oo. (1898), 30 N. S. R. 499. 
—CAN. 

m (p. 445) i. What are — Not 

Act to prevent fraud against cheese 
factories.] — B. v. Wason (1890), 17 
A. R. 221 ; 4 Cart, 678.— CAN. 

m (p. 446) ii. Not Act 

52 


respecting appeals on prosecutions to 
enforce penalties <1> punish offences 
under provincial Acta,] — R. v, Wason 
( 1890), 17 A. B. 221 ; 4 Cart. 578.— 
CAN. 

m (p. 445) iii. Denial 

Association Act, R. S. M., 1913, 8. 33.}— 
Held : not ultra vires as relating to 
ciiminal law within sect. 91 of B. N, A. 
Act.— li. V, SiRkis, 119301 2 W. W. R. 
93.— CAN. 

m (p. 446) Iv. Regulation 

of traffic,] — Sect. 52 of VehlcloB & 
Highway Traffic Act, 1924 (Alta.), 
which provides that a motorist in- 
volved in an accident who fails to 
return to the scone thereof shall be 
liable to a flue, is intra vires ; smeo its 
purnose is to effect the regulation of 
trallio on a highway & of motor 
vehicles being operated thereon, sub- 
jecte which laU within the province's 
J^urisdictlon over Property 8c Civil 
Itights in the Province." — R. (Taylor) 
V. COBRY, [1932] 1 W. W. R. 853; 
4 D. L. R. 399 ; 26 Alta. L. R, 390 ; 
68 C. O. O. 198.— CAN. 

m (p, 445) V. .] 

—Since, by sect. 285 (4) of the Criminal 
Code, the Dominion Parliament has 
made it a crime to drive or be in 
control of a motor car while intoxicated 
or under the tuffuenoo of narcotics, a 
provincial Act which deals with the 
same kind of conduct by prohibiting It 
under penalty of fine & imprisonment 
& suspension or cancellation of the 
offender's licence, is invalid, except 
with respect to the provision for 
suspending or cancelling the licence. — 
R. 1?. Ottenson, {19321 1 W. W. K. 3G ; 
57 C. O. O. 234.— CAN. 

m (p. 445) vi. Ill-treatment 

of children.] — Whore the object of a 
provincial Act, e,g. Infants Act, 
R. 8, B. 0., 1924, is to implement the 
jurisdiction of the cts. to deal with 
the care, custody, control & charge of 
children, a sect, thereof which makes 
it an offence pimlshahle by fine or 
imprisonment for any person having 
the care, custody, oto., of a child to 
ill-troat, neglect, etc., such child, la 
not ultm vires aa an invasion of the 
Dominion Parliament's juriadlotion 
over criminal law ; since the field of 
legislation as to offences relating to 
children, & especially their care, wel- 
fare 8c treatment. Is not so " fully & 
clearly occupied " by the Criminal 
Code as to Invalidate such a provision. 
— R. V, Dowdell, {19331 3 w. W. R. 
297 ; [1938] 4 D. L. B. 794 ; 60 C. O. O. 
164; 46 D. O. R. 267.— CAN, 
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sect. 03, proviso 1, but that the common 
schools in the rmal area had not, as although 
each school might in fact be controlled by 
persons of the faith of the majority, that was 
not a right or privilege which “ a class of 
persons had by law ” ; (8) the Act of 1861 
impliedly reserved the right of attendance 
at dissentient schools in the rural area to 
children of the religion of th© dissentients ; 
in any case sect. 93, proviso 2, of the Act 
of 1867 had that effect ; (4) the provisions 
as to the management & control of sejiarate 
schools in the two cities gave them a denomina- 
tional stamp which could not be effaced by 
the attendance of a certain number of children 
of a divergent faith; (6) 3 Edw, 7, c. 16 
(Quebec), although otherwise inira vires, was 
ultra vires so far as it would enable persons 
pi*ofessing the Jewish religion to he appointed 
to the Protestant Board of School Comrs, in 
the cities of Quebec or Montreal or on any 
Protestant Board of Examiners, or take part 
with Protestants in the est«.bllshmcnt of a 
dissentient school outside those cities, 
except 80 far as it would confer the right of 
attendance at dissentient schools outside 
those cities upon persons of religious faith 
different from that of the dissentient 
minority ; (6) it would be possible to frame 
legislation for establishing separate schools 
for non-Christians without infringing the 
rights of the two Christian communities, 
that legislation so limited would be valid. — 
II1R8OH V. Montreal 1’rotestant Bchool 
Combs., [1928] A. C. 200 ; 97 T.. J. P. C. 40 ; 138 
L. T. 650 ; 44 T. L. R. 287 ; 72 Sol, Jo. 137, 
P. 0. 

Annotation : — Generally, Befd. Romati Catholic Separate 
School Trustees v. K., [1928] A. O. 863. 

177a. Separate schools — Roman Catholic 

separate schools — Courses of study & grades 
of education in — Right to share in legislative 
grants.] — The trustees of a Roman Catholic 
sepaj^ate school in Ontario, by a petition of 
right, claimed that certain Acts of the legis- 
lature of Ontario, & regulations made there- 
under, were ultra vires, in that, & so far as, 
they prejudicially affected rights which the 
suppliants asseited that Roman Cathohes 
had by law at Confederation in rosi)ect of 
separate schools, & which consequently were 
preserved by sect. 93 (1) of the B. A. Act, 
1867. They claimed ; («) the right to estab- 
lish & conduct courses of study & gi-ades of 
education such as are conducted in continua- 
tion schools, collegiate institufcfjs, & high 
schools ; (b) the right of suppoi-ters of Roman 
Catholic separate schools to exemption from 
rates for the support of continuation schools, 
collegiate institutes, & high schools not con- 
ducted by their own board of trustees ; 
(c) that separate schools were entitled under 
the Separate Schools Act, 1863, to share on 
the basis therein enacted, in all legislative 
grants for common schools, including all 


grants for the support of secondary schools ; 
they prayed for judgment for the difference 
between the sum which they would have 
received out of the legislative grant for 1922 
if their contentions were right, the amount 
paid to them : — Held : statutes passed before 
Confederation gave to the educational autho- 
rities full power to regulate sijparate schools, 
including j)ower to determine the courses of 
study & grades of education therein ; also, 
the fund in which separate schools were 
entitled to share as enacted by Separate 
Schools Act, 1863, s. 20, excluded moneys 
“ otherwise appropriated by law,” as ex- 
pressed in the Common Schools Act, 1859, 
s. 106, & tliat it was not ultra vires after 
Confederation to make new appropriations, 
although they diminished what otherwise 
would have come to the separate schools. 
ITiat consequently suppliants’ claim failed 
in law, but that it was open to them to 
appeal under ncct. 93 (3) of B. N. A. Act, 
1867, Ik) the Governor-General in his guas'i- 
administrative capacity even if the legisla- 
tion complained of was ultra vires, since 
the words “ any Provincial authority ” in 
that sub-section included the Provincial 
legislatures. — Roman Catholic Separate 


School Trustees v. R., [1928] A. O. 363 ; 
97 L. J. P. C. 69 ; 139 L. T. 493 ; 44 T. L. R. 
611, P. C. 

177b. Act affecting Protestant or Roman 

Catholic minority — Appeal to Governor- 
General in Council.] — Where the Homan 
Coitholic minority of Manitoba appealed to 
the Governor- General in Council against the 
Manitoba Education Acts of 1890, on the 
ground that their rights & privileges in 
relation to education had been affected 
thereby : — Held : {a) such appeal lay under 
Manitoba Act, 1870, s. 22 (2), which appUes 
to rights & privileges acquired by legislation 
in the province after the date thereof ; 

(b) the Roman Catholics having acquired by 
svich legislation the right to control & manage 
their denominational schools, to have them 
maintained out of the general taxation of 
the province, to select books for their use, 
& to determine the character of the religious 
teaching therein, were affected as regard that 
right by the Acts of 1890, under which State 
aid was withdrawn from their schools, while 
they themselves remained liable to local 
assessment in support of non-sectarian schools 
to which they conscientiously objected ; 

(c) the Governor- General in Council has 
power to make remedial orders in the pre- 
mises within the scope of sect. 22 

by supplemental rather than repealing 
Lation.— Brophy v, A.-G. of 31\njtoi:a, 
[1895] A. C. 202 ; 64 L. J. P. 0. "/O ; 72 k. T. 
163 ; 11 T. L. R. 198 ; 11 R. 385, P. Cl 

Annotatiims :-^ConBa, Hirsch v. Prot<>stoiit 8cii,>oi ' ^ 

Montreal, [1928J A. U. 2()0 ; Jlomari 


iJOO ; Jloniari 

School Tnistcew v. H.. [1928J A. C. 

A.-G, for Canada (1929), 4t> i • L. P. 4. 


Refd. Edwards v. 


m (p. 445) vii. Creation of offence 

by local legislaiure — Already an offence 
by Criminal Code — UUra virca.]~--B. v, 
gTaulant (P. B. I.), [1929] 1 D. L. li. 
671 ; 61 Can. Orim. Cas. 209.-— CAN. 

a (p. 445) i. Potpfira of medical 

council.] — Medical Profession Act, 
R. 8. a, 1920 (o. 135), «. 40. is not 
ultra vires on tho ground that it 
infringes on tho powers of tho Governor- 
General under B. N. A. Act, 1867, 
s. 96 . — Hunt w. Colleuk of Phy- 


sicians & Surgeons of Saskatche- 
wan, [1925] 4 D. L. R. 834 ; [19251 
3 W. W. R. 758.— CAN. 


a (p. 445) 11. Powers of Oytom dry 
oard.]— Optometry Act, K, b. O., 19.. 1 . 

8- givlug power to the Board of 
Ixarnlners In Optometry to revoke 
jrtiflcafces for professional miscondiH t 
inira vires.— Re 

>. L. R. 210 ; O. R. 133 ; 01 O. O. C. 
— CAN. 


d (p. 4' 

,>na<drm‘nt 

.•haniia idy, hy auliiorism^" vYu-mix 

,ho province io contract with clients 
or pavinent for profcbsional Borjkiefl 
Wfiv of a s]jaro of the proceedB of 
lolioiiH in lien of the usual costs, is 
01 nnat-iou of the legislative d imain 
>f tne Oonurilou Parliament r iative 
(, cx'imina] Jaw. — T aylor v. Maokin- 
'OSH, [1924] 3 I). L, H. 928 J 3 
V. W. R. 97 : 34 B. O. R. 56.— CAN. 
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177c. .]— Roman Oathomo 

Separate School Trustees v. R., No. 177a, 
ante. 

177d. Abolition ol denominational education.] 

— According to the true construction of the 
Constitutional Act of Manitoba, 1870 (33 
Viet. c. 3), having regard to the state of 
things which existed in Manitoba at the dat/e 
thereof, the legislature of that province did 
not exceed its powers in passing Public 
Schools Act, 1890. Sect. 22 of 1870 Act 
authorises the provincial legislature exclu 
sively to make laws in relation to education 
so as not to “ prejudicially affect any right 
or privilege with respect to denominational 
schools which any class of persons have, by 
law or practice in the province, at the 
Union’'; — Held: the 1890 Act, which 

abolished the denominational system of 
public education established by law since 
the Union, but which did not compel the 
attendance of any child at a public school, 
or confer any advantage in respect of attend- 
ance otlier than that of free education, & at 
the same time left each denomination free to 
establish, maintain, conduct its own schools, 
did not contravene the above proviso ; & 


accordingly certain bye-laws of a municipal 
corpn. which authorised assessments under 
the Act were valid.— Winnipeg City r. 
Barrett, Winnipeg City r. Logan, [1892] 
A. 0. 445 ; 61 L. 3 . P. C. 58 ; 67 L. T. 429 ; 
8 T. L. R. 745, P. 0. 

Annotations :—Comd. Brophy v. A.-G. of Manitoba, [1895] 
A. C. 202 ; Ottawa Separate Sohoola Inistees v. Mackell, 
f 19171 A 0. 62 ; Hirsob v. Protestant School Oomrs. of 
Montreal*, [19281 A. O. 200 : Separate 


177e. Building & public health — Application to 
denominational schools.] — British Nortli 
America Act, 1867 (c. 3), s. 93, does not pre- 
vent the provisions of Municipal Act of 
Ontario with reference to building, & other 
matters relating to the health & convenience 
of the population, from applying to denomina- 
tional schools . — Toronto Corpn. v. Roman 
Catholic Separate Schools Trustees, 
[1920] A. C. 81 ; 95 L. J. P. 0. 12 ; 133 L. T. 
779 ; 41 T. L. R. 058, P. C. 


17S. Add, Annotation : — Retd. Nadan v. R., [1926] 
A. a 482. 


178a. Property & civil rights — Ultimate Heir Act, 
R. S. A., 1922 (c. 144) — Ultra vires.] — ^A.-C. for 
Alberta t>. A.-U. for Canada, No. 98a. ante. 


178a i. I^roperty dt civil rig tit^ — (J Losing 
disorderly house.] — 10 Geo. V., c. 81 
(Q,), authorising a judge to order 
the cloBing of a disorderly house, is 
intra vires the prorinoial legislature, as 
it deals with mattnr of property & 
civil rights by providing for the sun- 
pi'essiou of a nuisance & not with 
criminal law by aiming at tho punish- 
ment of a crime. — Bedard v. Dawson 
& A.-G. FOR Quebec, [19231 4 D. L. Jl. 
293 ; 11923] S. C. K. 681 ; 3 W. W. It. 
412.—CAN. 

178a ii. Prevention of fraudulent 

sale of shares.] — A provincial statute 
which aims at preventing by injunction 
such trading in seemities, or attempts 
to trade therein, as are founded on 
fraud, or fi'aiidulent practices as de- 
tinod by tho Act, is intra vires, oven in 
so far as it applies to the selling of, or 
the attempting to sell, shares in a 
Dominion co. Such a sUitutt' does not 
lmi>air in a substantial degree the 
essential capacities of a Dominion co., 
nor does It invade the Dominion’s 
j\iri8diction over criminal law', but 
deals with a matter within provincial 
jurisdiction under tho headings pro- 
perty & civil rights in tho province” 
& “ matters of merely local or private 
nature In the province.” — A.-G. for 
Manitoba v. Rosenbaum (Man.), 
11930] 1 D. L. R. 1.52 ; [19291 1 
W. W. R. 148 ; 40 Man. L. R. 179.— 
CAN. 

178a iii. Claim for damages 

against co-respondent,] — A claim for 
damages against a (!o-resp. is a matter 
of “ Property & Givil Rights in the 
Province ” &: not a matter of “ Marriage 
& Divorce ” within the jurisdiction of 
the Dominion. — Mitchell v. Mitchell 
& CROOME, [1936] 1 W. W. R. 553 ; 2 
D. L. R. 374 ; 44 Man. L. R. 23 ; 5 
F. L. J. (Can.) 292.— CAN. 

178a Iv. Maintenance €p ali- 

mony.] — Maintenance Sc alimony are 
matters of property & civil rights & 
therefore within the jui’isdiction of the 
province. — Langford v. Langford, 
[193CJ J W. W. R. 174: 50 B. O. K. 
303 : 5 F. L. j. (Can.) 227.— CAN. 

sb. Labour in industrial under- 
takings.] — Tho matter of labour in 
industrial undoi'takings in Canada is 
primarily wltliin tho competence of 
provincial legislatures, but Parliament 
can legislate as l-o labour in territories 
not yet organised into, or foirming 
part of, a province. Sc as to labour of 
servants of the Dominion, if these are 
within tho scope of tho draft con- 


vention adt^pted by the International 
Labour Conference of the League of 
Nations in 1919. — Re Treaty op 
Versailleb, Re Hours of Laboxtr, 
[1925] 3 D. L. R. 1114; [1925] S. C. R. 
50a.— CAN. 

«k. Marriage.] — ^Marriage Act, R.S.p., 
1914 (o. 148), ss. 15 Sc 36, as amended 
by Marriage Law Amendment Act, 1919 
(c. 35), 88. 2 Sc 4, are within the powers 
of the provincial legislature. — Stewart 
V. Stewart, f1925j 1 D. L. R. 1 ; 50 
O, L. R. 57.— CAN. 

si. .] — Marriage Act, R. S. 0.» 

1914 (c. 148), & its amendments, are 
infra vires tho provincial legislature, 
in BO far as they provide for dissolution 
or nullity of a marriage. — Dovlk v. 
Deady, fl92r>} 3 D. L. R. 317; 57 
O. L. R. 44.— CAN. 

sm. Affecting stains of husband 

wife.] — Held: Married Women’s 

Act, H,. a. A., 1922, is ultra vires as 
afTcxjtirig marital status, but, on appeal : 
— Held : tho Act does not enable a 
married woman to sue her husband in 
tort, &, semble, so far as the Act pur- 
ports to give this right, it is intra vires. 
— film, V. Hill, [1929] 2 D. L. R. 735 ; 
2 W. W. R. 41 ; 24 Alta. L. R. 105.— 
CAN. 

sn. Married Women’s 

Property Act, R. S. M., 1913, is intra 
vires of the Province. — Royal Bank 
OF Canada v. Diamond, [1929] 3 
D. L. K. 390 ; 2 W. W. R. 267 ; 38 
Man. L. R, 301.— CAN. 

sa. Consent of parerds .] — 

Ontario Marriage Act, 1927. 8. 34 (1), 
makes the consent of parents a oou- 
ditlon precedent to the marriage of 
an infant under eighteen years of ago, 
& the ct. may annul a marriage cele- 
brated without consent. It is a matter 
of doubt whether this provision is 
inira vires of the Province. — M aii- 
OUARDT V. Gorr, [1929] 1 D. L. R. 
206.— CAN. 

sb, .] — Kjsrr V. Kerr, 

[1932] O. R. 289 ; 2 D. L. R. 349 ; 
on appeal [1932] O. R. 601 ; 4 D. L. R. 
289.— CAN. 

so. .] — Sect. 20 of Solemni- 

sation of Marriage Act, Alberta, 1025, 
requiring parental consent to marriage 
mider a certain age, as amended in 
1931, c. 16, making the consent a 
condition precedent to a valid marriage 
except in certain circumstances is 
intra vires. ” Solemnisation of mar- 
riage ” is not confined to the ceremony 
itself. It legitimately includes the 


vaidous stops or preliminaries leading 
to it. Tho said statute, in its essence, 
deals with those stops or preliminaries 
in the province. The requirement, in 
tho statute, of parental consent is one 
similar In quality to the other require- 
ments thondn concerning the hanns or 
the marriage licences. It is one of the 
forms to be complied with for the 
marriage ceremony, & it does not relate 
to capacity. It is a requirement 
which a provlnciallegislature may com- 
petently prescribe in the exercise of its 
jurisdiction in relation to " tho 
solemnisation of marriage in tho 
province ” & to which it may “ attach 
the consoquenee of invalidity absolutely 
or conditionally.” — A.-G. for Aijbkrta 
& Netlson V. underwood & A.-G. OF 
Canada, [1934] S. G. R. 635 ; 4 D. L. R. 
167 ; revag. S. C. sub nom. Neilson 
(OTHERWISE Underwood) v. Under- 
wood, [1933] 2 W. W. R. 609 ; 4 
D. L. R. 154.— CAN. 

sp. Wide Tire Act, 1889 (c. 22) — 
Intra vires.] — 11. v, Howe, McNeil v. 
Howe (1890). 2 B. C. R. 36.— CAN. 

sq. Haiteiis corpus,] — The provincial 
statute known as “ An Act Respecting 
Habeas Corpus,’* R. S. P. Q. 1925, 
c. 167, is inira vires. Sc has general 
application to all judgments, irro- 
spectivo of the cause of dotonlion. — 
Ex p. Fong, Ex p. You, Ex p, Chali- 
poux, [1929] 1 D. L. R. 223 ; 50 Con. 
Grim. Caa. 213; snb nom. Moquin v, 
Fong. Q. R, 44 K. B. 476.— CAN. 

sr. Water pouter — Powers relating to. ] 
Re Waters & Water Powers Refer- 
KNOK. [1929] 2 D. L. R. 481 ; 8. C. R. 
200.— CAN. 

8t. Grain Marketing Act, 1931.1 — 
Grain Marketing Act, 1931 (Sask,), Is 
ultra vires, since in Its true nature & 
character It is legislation enacted with 
tho object of controlling the export of 
grain from Saskatchewan to other 
provinces Sc foreign ooimtiles, & it is, 
therefore, an Interference with tho 
Dominion Parliament’s exclusive 
powers over tho ” Regulation of Trade 
& Coromeroe.” 

The right of a resident of a province 
to export therefrom & sell elsewhere 
grain grown therein Is not a matter of 
” Property Sc CivU Rights within the 
Province,” within clause 13 of sect, 92 
of B. N. A. Act, nor Is It a ” matter of 
merely local or private nature in the 
Province,” within clause 16 thereof. — 
Re Grain Marketing Act, 1931, 
[1931] 2 W. W, 11. 146; 25 S. L. R. 
273.— CAN. 
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Avi«.i.uig 19 expropriaaon- 


Intra vires.] — Having regard to sect. 129 of 
British North America Act, 1867 (c. 3), the 
president or acting-president of the cdm- 
mission appointed under the (Quebec) Public 


•Service Commission Act by tne JLiieuDenttm/- 
Govemor in Council, when assessing, under 
art. 429 of the City of Montreal Charter, the 
compensation to be paid for land expro- 
priated by the city, does not act as a judge 


sv. Soldiers' Taxation Belief Act,\ — 

A provincial Act. such as Soldiers’ 
Taxation Relief Act, 1924, the object 
of wblcb is to assist ex-soldiers becanso 
of their disabilities, is not an Act which 
falls within the Dominion Parliament’s 
exclusive legislative authority with 
respect to “Militia, Military & Naval 
Services Sc Defence.” — B randon City 

V, MUNIOIPAD OoMR., (19313 3 D. L. R. 
397 : 2 W. W. R. 65; affd>, [1931] 3 
\V. \V. B. 225 *, 4 D. L. R. 830 : 3 

W. W .11, 225 ; 39 Man. L. R. 582.— CAN. 

BX. Navigation .] — The Lakes & 

Rivers Improvement Act does not ' 
purport to restrict or interfere with the 
navigation of the river & cannot be 
regarded as Invading the rights of the 
Dominion in its control over naviga- 
tion ; it Is therefore intra vires of the 
Ontario legislature. — A rrow Rivkr 
& Tributaries Slide Sc Boom Co., 
ri932] S. C. R. 495 ; 2 D. L. R. 250.— 
CAN. 

sy. Domestic Relations Act. 1027 
(Alta.) — Ultra vires.] — A proviocial 
Act which purports to invest a ma^s- 
irate apT)ointed by the province with 
powers theretofore exercisable only by 
a judge of a Superior Ct., as that term 
is underst.ood in sect. 96 of tlie B. N. A. 
Act, is ultra, vires. Therefore, sect. 26 
of Domestic Relations Act, 1927 (Alta.), 
Is uUra vires . — RoSKlwicii v. Ro«ki- 
WICH (No. 2), (19311 3 W. W. R. 614 ; 
(1932] 1 D. L. R. 135 ; 26 AlUi. L. R. 
137 ; 57 C. O. O. 226 ; on appeal, sub 
nnm. A.-G. for Alberta v. Roski 
wicn (1932), 58 C. C. C, 346.— CAN. 

sz. Deserted Wives' Maintenance Act 
n. •S’. R. a., 1924 (B. C’.).]— Deserted 
Wives Maintenance Act, R. S. B. 0., 
1924 (B. C.), is intra vires. — Gagen v. 
Gaoen, (1934] 4 D. L. R. 409 ; 3 
W. W. R. 84 ; 48 B. C. H. 481 ; 62 
Con. C. C. 286.— CAN. 

sf. Game laws.] — Accused, who was 
not an Indian, was convicted under 
Game Act. R. S. B. C.. 1924, for killing 
a pheasant during a close season. The 
act was committed on an Indian 
Reserve. The accused did not hold 
a permit from the suporiuteudent of 
the reserve to hunt thereon : — Held : 
the Act was intra vires with respect to 
its application to the accused & the 
conviction should be sustoinod. — R. v. 
Morlky, 11932] 2 W. W. R. 193; 

4 D. L. R. 483 ; 58 C. C. C. 166.— CAN. 

Bg. Financial administration of muni 
dpalities.] — Quebec Munloipal Com- 
mission Act, 1932 (Que.), is intra vires. 
—Quebec municipal Commission v. 
AYLMER town, [1933] 2 D. L. R. 638, 
—CAN. 

sd. Debt Adjustment Act, 1933.] — 
Sect. 11 of Debt Adjustment Act, 1933, 
does noh enable the board, on issuing 
a permit for the continuance of an 
action already begun, to conti*ol in 
any way the functions of the ct. in 
dealing with that action. The ” terms 
8c conditions ” that may bo prescribed 
by the permit must be limited to those 
that may be imposed on the parties 
to the action, not upon the ct. Qu. : 
wrhether or to what extent said Act 
la ultra vires ? At any rate, the Act 
does not. Sc cannot, apply to any 
action in which there is a bond fide 
dispute on any question of law or fact. 
— KoYL Securities, Ltd. v. Young, 
[1933] 2 W. W. R. 452.— CAN. 

sf, .1 — Sect. 11 of Debt Adjust- 
ment Act, 1933 (Sask.), which provides 
that no legal or other proceeding of 
certain enumerated classes shall be 
taken, made or continued against a 
** ro^dent ” as defined by the Act 
while the Act remains in force, i.c. 
tintll Mar. 1, 1930, unless the Debt 
Adjustment Board issues a permit 


aTithorising the proceeding, ia RUra 
vires, at least in so far as it applies to 
the classes of proceedings involved in 
the present cose, which was an action 
lor debt & for the enforcement of a 
mochanios* lien. Sect. 11 is severable 
from certain other provisiotiB of the 
Act not in issue in the pi’osent case Sc 
the ct. expressly stated that it was not 
passing on the validity of such other 
provisions. — M aley v. Cad well, [1934] 

1 W. W. R. 51, G. A.— CAN. 

sf. Wortmen's Compensation Act, 
1931 ((?ue.).] — ^Workmen’s Compensa- 
tion Act, 1931 (Que.) Is intra inres. — 
Rioard V. Crete Sc A.-G. for Quebec, ' 
[1933] 3 D. L. B. 660.— CAN. 

sh. Ontario Municipal Board — Effect 
of judicial poiaers.1— Ontario Municipal 
Board is lawfully in office even though 
the legislature may have purported to 
confer judicial powers on the Board. — 
R. V. Stamford Township Sc 
McKeown, (19351 2 D. L. R. 157.— 
CAN. 

sj. Act disposing of rights sub Ute .] — 
A pro\lncial Act disposing of mining 
rights sub Ute hold intra vires.- — 
Flokknob Mining Co., Ltd, v. Cobalt 
Lake Mining Co., Ltd. (1908), 18 
O. L. R. 275.— CAN. 

si. Slot machines. ] — The Slot Machine 
Act, 1935 (Man.), is intra vires . — R. v. 
Magid, [1936] 1 W. W. R. 163 ; 1 
D. L. R. 638 ; 65 Can. C. C. 78 ; 43 
Man. L. R. 563 ; 5 F. L. J. (Can.) 243.— 
CAN. 

an. .]— Slot Machine Act, 1935 

(Alta.), is intra vires. — R. v. Stanley, 
[1935] 3 W. W. R. 517 : 64 Can. O. O. 

! 385 ; 11930] 1 D. L. R. 100 ; 5 F. L. J. 
(Can.) 259. — CAN. 

sp. .] — The Slot Machine Act. 

1935 (Soak.), is uttra vires. — R. v. 
Karminos, [1936] 1 W. W. R. 433 ; 2 
D. L. R. 353 ; 65 Can. C. 0. 165.— CAN. 

sq. .] — New Brunswick Slot 

Machine Act, 1936, is intra vires. — R. 
V. Lane, Exp. Gould, (1937] 1 D. L. H. 
212 ; 11 M. P. R. 232 ; 67 Can. C. O. 
273.-<3AN. 

sr. Imposition of fines — Failure to 
remit sales tax.] — A Provincial Legis- 
lature has power to impose a fine for 
failure to remit sales tax. — F krland 
Corset Co. v. Recorder’s Court, 
[1936] 1 D. L. R. 121 ; 64 Can. C. C. 
317.— CAN. 

sw. Dairg Products Act, 1933 (Que.).] 
— Dairy Products Act, 1933 (Que.), Is 
intra mres.] — R. v. Simoneau, (1936] 1 
D. L. R. 143 ; 65 Can. O. C. 19.— CAN. 

BZ. Natural Products Marketing Acts, 
1934 (B. C.).l— Pltfs., potato growers 
within a district defined by Natural 
Products Marketing (British Columbia) 
Act, 1934 (B.C.), were bringing a load of 
potatoes to Vancouver to be delivei'ed 
to a broker there, when an official of 
the B. C. Coast Vegetable Marketing 
Board appointed under said Act 
stopped them Sc demanded their 
authority from tho Board to proceed 
with the potatoes. Pll.fs. said that 
tho potatoes were for export & that 
authority to proceed was, tbon^fore, 
not required. It w'aa evident that- the 
potetoes were not tagged, as tho 
regulations of tho Board required 
them to be, Tho potatoes were there- 
upon seized Sc sent to the Board's ware- 
house to be sold. Pltfs. obtained an 
interim injunction restraining tho 
Board from preventing pltfs. trans- 
porting potatoes on the highways for 
marketing without complying wltn tne 
regulations ; — Held: what the Board 
had done was within the autnonty 
given it by said Act, os amended, 
that said authority was not, as applic- 
able to tho facts of this case, ultra vires 


of Die pro\ inco ; Sc therefore the 
appeal should bo ’hllowed. — 

C'numi: Sc Mah Ijai v. Gilmore, [1936] 

3 \V. W. R. 575 ; [1937] 1 D. L. B. 
119 ; 67 Can. C. U. 264 ; 51 B. C. B. 
189.— CAN. 

sb. .] — Natural Products 

Marketing (B. C.) Act, 1934 (B. C.), Sc 
said AtM, as amended arc ultra mre^ 

J nU;rf enmeo with interprovinclal Sc 
ex]>ort trade in natural products was 
tho substantial & not merely the 
ancillary or incidental effect of their 
operation. Moreover they purported 
to delegate legislative functions to the 
Lieutenant-Governor in Council & to 
give jurisdietion to the Dominion 
Pali lam etd to function in the iiro- 
vincial field. — Hayward v. British 
Columbia Lower. Mainland Dairy 
Products Board, [1937] 2 W. W. B, 
401.— CAN. 

sz. Natural Products MarkeMng 
(British Columbia) Act, 1 934- — /nfra 
vires .] — Re Naturaj. Puonuc'rs Mar- 
keting (British Columbia) Ac’T 
Reference. U9t>7] 3 VV. W. R. 273. — 
CAN. 

sc. Criminal legislation — Towns In- 
corporation Art (N. -S'.).] — Towns In- 
c.orporation Act, N. IS., empowering 
municipalities to regulate closing hours 
of shops & enforce tho regulations by 
fine or imprisonment is not ultra vires 
as being legislation on criminal law. — 
R. V. AwaI), [1937] 2 D. L. R. 136.— 
CAN. 

sf. Unfair CompeiUion Act .] — The 
Parliament of Canada under para. 2 
of sect. 91 of tho B. N. A. Act has the 
necessary competence to legislate in 
connection with trade names Sc 
.sects. 3, 7 & II of Unfair Competition 
Act are intra vires of the Canadian 
Parliament. — Goon Humor Coren. 
OP America v. Good Humor Food 
Products, Ltd., & Bradley, [1937] 
Ex. C. R. 61.— CAN. 

sg. Power Commission Act, 1935 
(Ont .).] — Power Coinmission Act, 1935 
(Out.), 8. 2, is ultra vires. — Oitawa 
Valley Power Co. v. A.-G. for 
Ontario, [1936] 4 D. L. R. 594 ; 
sut) nom. O-rrAWA Valley Power 
Co. V. Hydro-Electiuo Power Com- 
mission. — CAN. 

sk. Reduction db Settlement of Debts 
Act (Alta .).] — Reduction & Settlement 
of Debts Act, 1936 (Alta.), is ultra vires 
because^ (1) it is essentially legislation 
on tho subject of “ interest ” assigned 
by sect. 91 (19) of B. N. A. Act to thii 
Dominion ; (2) it purports to add to 
the functions of tlio Lieiitcnant- 
Governor ; (3) it is in conflict with 

Bkpey. Act, R. S. C., 1927, Sc Farniorh’ 
Creditors Arrangement Acl . 1 J|34. 

An additional reason for its Invalidity 
in respect to civi] rights existing ont- 
side the province is that it purports 
to affect such rights. — cbinniT 
Franco-Canadifv V. A A.-u, 

FOR Alberta, NETfiEULANii.s / y\EHT- 
KENT Co, OF CaVADV, ^ 

A.-G. FOR ALBF.RTA, I - D • 

353* affg. ri. C. ti.ou.. .uoiai. 

Ti^UBT CO. r. 

(Can.) 131 .— CAN. 

SD. Promucial Securii>es Ivtcresl. Aci, 
1030 (Bta.).l—Tho IToviiKsal hccuri- 
Act, 19.30, is ultra nres . — 

IvDFFF^^^^ ORDER OF t’OREH'l’ERS 

r! L BKl DO e^Noriuern 

DISTRICT, ^ ‘ ■“ 

D. h. U. 199. --CAN. 

St Proi'inciallg Ouaranieed Securities 
Proceedings Art, 1937 (Alta.)- Ultra 
vires I --Independent Order of 
t’ORESTEUB V. LKTHBRIDGE NORTOEKN 

Irrigation District (No. 2), [1937 
1 3 W. W. R. 424. — CAN. 



or county ct., so as tc 
^Ppoiafeuent invalid under sect 96 
w tne Act in that it is not by the Governor- 
Cleneral, & the tribunal consequently in- 
competents At confederation compensation 
was assessed by comrs., appointed by the 
Superior *Ct. under an Act oi 1864, who did 
not act as judges of any ct. referred to in 
sect. 96 ; they were a legal commission or 
authority within sect. 129, so that the legis- 
lature of Quebec under that section, com- 
bined with sect. 92, head 13, had exclusive 
authority to repeal the Act of 1864 & to assign 
the assessment of compensation to the present 
commission, the alteration in the mode of 
appointment being a matter of procedure 
within the legislative competence. As by 
art. 429 awards made thereunder are to be 
final & not open to appeal, they can be ques- 
tioned only for want of jurisdiction. — 
Martineau (0.) & Sons, Ltd. v. MoprmEAL 
(City), [1932] A. 0. 113 ; 101 L. J. P. 0. 49 ; 
146 L. 1\ 291 ; 48 T. L. K. 95, P. C. 

Security Frauds Preventlpn Act, 1930 
(Alta,).] — Security Frauds Prevention Act, 
1930, of Alberta, provided that no person 
might trade in securities unless he was 
registered with the approval of the A.-G. ; a 
corpn. could be registered, &; in that case its 
officials did not need registration. In effect, 
the Act precluded a public co. from selling 
its shares unless it did so through a registered 
person or was itself registered. By sect. 9 
the A.-G., or his delegate, could examine 
any person or co. to ascertain whether any 
“ fraudulent act,” which was very widely 
defined, had been, was being, or was about 
to be, committed. The Act imposed penalties 
for breaches of its provisions, & by sect. 20 
made it an offence to commit any fraudulent 
act ” not punishable imder the Criminal Code 
of Canada i — Held : the Act was within the 
scope of the powers of the Provincial legis- 
lature under sect. 92 of the British North 
America Act, 1867. It was not invalid in 
relation to Dominion cos., as it did not wholly 
preclude them from selling their shares unless 
they were registered, but merely subjected 
them to competent provisions applying to all 
persons trading in securities. Nor was it, 
as a whole, a colourable attempt to encroach 
upon the legislative power of the Dominion 
as to the criminal law ; so far as sect. 20 was 
invalid as so encroaching it was clearly 
severable. — Lymburn v, Mayland, [1932] 
A. C. 318 ; 101 L. J. P. C. 89 ; 146 L. T. 
468 ; 48 T. L. R. 231, P. C. 

179. Add, Annotation : — Hefd. Lower Mainland 
Daily Products Sales Adjustment Committee 
t;. Crystal Dairy, Ltd., [1933] A. C. 108, 

179a« Trade disputes.]-— Industrial Disputes In- 
vestigation Act, 1907, of Canada, provided 
that upon a dispute occurring between em- 


ployers employees in anjr of a large 
number of important industries in VApAaa 
the Minister for Labour for the Dominion 
might appoint a board of investigation^ & 
conciliation. The board was to make in- 
vestigations, with power to summon wit- 
nesses & inspect documents premises, & 
was to try to bring about a settlement ; if 
no settlement resulted, they were to make a 
report with recommendations as to fair 
terms, but the report was not to be binding 
upon the parties. After a reference to a board, 
a lock-out or strike was to be unlawful & 
subject to penalties : — Meld : the Act was 
not within the competence of the Parliament 
of Canada under British North America Act, 
1807 (c. 3) ; it clearly was in relation to 
property & civil rights in the provinces, a 
subject reserved to the provincial legislatures 
by sect. 92 (13), & was not within any of the 
overriding powers of the Dominion Legis- 
lature specifically set out in sect. 91 ; the 
Act could not be justiified under the general 
power in sect. 91 to make laws “ for the 
peace, order, & good government of Canada,” 
as it was not established that there existed 
in the matter any emergency which put the 
national life of Canada in anticipated peril, — 
Toronto Electric Comrs. v, Snider, [1925] 
A. 0. 396 ; 94 L. J. P. 0. 116 ; 132 L. T. 
7.38 ; 41 T. L. R. 238 ; 69 Sol. Jo. 326, P. 0. 

Annotation : — Refd. A.-G. for Canada v, A.-G. for Ontario, 
[1037] A. C. .32(>. 

180. Add, Annotation : — Consd. Martineau (O.) & 
Sons, Ltd. V, Montreal (City), [1932] A. C. 113. 

181a. Appointment ol judges.] — Judicature Act, 
1924, of Ontario, s. 2 (2—6), & s. 4 (1) & (2), 
are ultra vires the legislature of the province, 
since their effect is to authorise the Lieu- 
tenant-Governor of the province to assign, 
that is to say to appoint, certain judges of 
the High Ct. Div. of the Supreme Ct. to be 
judges of the Appellate Div, of that ot., & also 
to designate, that is to say to appoint, certain 
judges to hold the offices of Chief Justice 
of Ontario &: Chief Justice of the High Ot. 
Div., & consequently the provisions are 
inconsistent with British North America 
Act, 1867 (c. 3), s. 96, under which the 
powers of appointment referred to are given 
to the Governor- General of Canada, Sect. 

4 (3), however, which provided that upon a 
vacancy occurring among the judges of the 
Appellate Div. or of the High Ct. Div. before 
the provisions of the Act came fuUy into 
force, the Divs. were to consist of the remain- 
ing judges, was not open to objection. — A.-G. 
FOB Ontario v, A.-G. for Canaj>a,* [1926] 
A. 0. 760 ; 94 L. J. P. 0. 132 ; 133 L. T. 
434. P. 0. 

Members ot Quebec Public Service 

Commission.] — Marttnead (O.) & Sons, 
Ltd. V. Montreal City, No. 178b, ante. 


PART II, SECT. 3, SUB-SEOT. 4.— 
A. (0). 

g I, jBTeM.* .37 

Viot. o. 32, was vlira Skvkrn 

tJ. R. (1878), 2 S. 0. R. 70 ; 1 Cart. 
414.— CAN, 


n J, tdqu&r Ad, 1902, S, 3-Pr 

Beid : although nnnstial. It was well 
within the powers of the log^lature. — 
R. V, Waush (1903), 23 C. L. T. 186: 
6 O. L, R. 527 ; 2 O. W. B* 222 ; 3 
O, W. B. 31.— CAN. 


b i. Right to to Supreme 

Oourt of Camda^Restridiom on — 


Ultra viree .] — Ciabkbon v, Rvan 
(1890), 17 B. G. R, 251 ; 4 Cart. 439.— 

CAN. 

di. Betting InformaUmi Act, 

1923 (c. 6) — Ultra rnrea,} — R. v, Lioht- 
MAN (1923), 42 Can. Orlm. Oas, 1; 
54 0. L. B. 602.— CAN. 

J J, Sucoesdon Duties Ad, 1914 
(c. 10) — Valid ,] — Barthb e. Sharplbs 
(1918), O. R, 65 a a 301.— CAN. 

1 ji, Liguor lawe relating to 

navigable rivers A? wharves — Wharves 
property of Federal Oonmvmmt — 
Validity, p, Qxmszo LiquoB 

66 


OoMMissioN, Fortin v, QtrBSBO 
Liquor Commission, [1931] 4 D. L. R. 
137 ; 5G Can. O. C. 371.— CAN. 

PART II. SECT. 8, SUB-SE<3T. 4,— 
B. (a). 

(P. 447) i. .] — Customs Tariff 

(Indnatrlea Preservation) Act. 1921- 
1922. deals only with the imposition of 
taxation, & does not infringe the first 
paragr^h of sect. 55 of the Constitu- 
tion. Customs Tariff (Industries Pre- 
eerratlon) Act, 1921-1922, a. 8, deals 
with duties of customs only. & does pot 



VoL 


Infringe the second para^r^jh of 
tseot. 55 of tlie Constitution. Ttie tax 
imposea by sect. 8 is imposea by tho 
Commottwealtli Paniameiit, & in not 
an Infrlngomout ot sect. 90 of the 
Constitution. — NoTt Brothkrs & Co., 
I.Ti). V. Barkley (1925). 96 C. L. R. 
20; 81 Argns L. E. 256.— A US. 

0 (p. 447) ii. ,1— Heici : neither 

Income Tax Assessment Act, 1922- 
1024, nor Income Tax Assessment 
Act, 1922-1925, nor either of Income 
Tax Acts which Incorporated those 
Assessment Acts, was obnoxious to 
any of the provisions of sect. 55 of tho 
Constitution. — Federal Taxation 
CoMR. V. Munro, Bninsn Imperial 
Oil Co., Ltd. v. Federal Taxation 
Comb. (1920), 38 C. L. R. 153.— AUS. 

0 (p. 447) lif. .]— HeW: War- 
time Profits Tax Assessment Act, 
1917-1918, 8. 14 (6), was not ohnoxlons 
to sect. 55 of the Constitution* — 
Federal Taxation Oomr. v. Hips- 
LETS, Ltd. (1926), 38 C. L. E. 219.— 
AUS. 

r (p. 447) 1. Discrimination he.' 

tween States,) — Administration Act of 
Western Australia (1903. Nn. 13), s. 80, 
Imposes a duty on the final halaTu»e of 
the real &. personal estate of doceaaod 
aocordinff to fixed rates, oontains 
a proviso that In so far as beneficial 
Interests pass to pei*8una bond fide resi- 
dents of & domiciled in Western 
Australia & ocoupylng towards de- 
ceased a certain relationship, duty 
shaU be calculated so as to charge only 
one-half of the pcrccntfvgo upon tho 
property so acq«ifred by such persons : 
— Held : the real ground of the dis 
crimination was domicil & not resi- 
dence, & consequently, the enactment 
was not void under sect. 117 of the 
Constitution, as setting up a discrimi- 
nation between tho residents of 
different States. — D avieb He Joneb v. 
Wesitcrn Australia (1905), 2 c. L. Ji. 
29.— AUS. 

r (p. 447) ii. .] — Fxcise 

Tariff, 1906 (No. 16), is not an Act im- 
posing duties of Excise, but is an Act 
to regulate the conditions of manu- 
facture of agricultural Implemente, & 
is therefore not an exercise of the 

S ower of taxation conferred by the 
onstitutlon. If otherwise valid, It 1 h 
invalid on tho ground that it uutho- 
rl-<efl discrimination, & therefore dis- 
criminates. between States or parts of 
States wltniu sect. 51 (ii.) of tho Con- 
stitution, Sc authorises the giving. Sc 
therefore gives, xirefercnce to one State 
or a part thereof over another State 
or a part thereof within sect. 99 of the 
Constitution. — H. v. Barker (1908), C 
0. L. R. 41.— AUS. 

r (p. 447) ill. .] — Under 

Factories Act, 1904, it was a condition 
of tho employment of Asiatics that 
they should have been employed on 
or before Nov. 1, 1903 : — Held : tho 
provision was ultra vires as discrimi- 
nating between residents of different 
States. — Fay v, Vincent (1908), 7 
C. L. E. 389.— AUS. 

r (p. 447) iv. Sect. 75 

of the Constitution provides that In 
all matters , . . (Iv.) between States, 
or between residents of different States* 
or between a Stat® & a resident of 
another State . . . the High Court 
shall have original jurlsdiotion : — 
field : the words ** resldonts ” 8c 
“ resident ** in sect. 76 (Iv.) refer to 
natural persons only & not to artificial 
persons or corporations. Therefore, 
a oo. formed In Victoria tinder Vic- 
torian law & having its management 
& control there & carrying on business 
ill eaoh of the other States, was not 
entitled to bring an action In the 
High Ot. against a resrldent of a State 
othOT than Victoria. — A ustralasian 
Tebcperanok Sc Geneilu. Mutual 
Lteb Assubanoe Society, ltd. v, 
Ho^ (1922), 31 0. L. 11. 290.— 

~]—Beld : 


Regs. 46 & 46 a Sc Table 111. of tlio 
Income Tax Regulations, 1917, dis- 
criminate between States & part-s ot 
States, Sc are therefore Invalid as being , 
an infringement ot sect. 51 (il.) of the 
Constitution.— Caivikbon t\ Deputy 
Federal Oomr. op Taxaiton (1923), 
32 0. L. E. G8.~AUS. 

r (p. 447) vi. Federal tax of 

State sermnts ,] — The throe applta. 
Claimed exemption from taxation 
under Income Tax AssesBuient Act, 
1915-1921 (Federal), on the ^ound 
that the Commonwealth Constitution 
Act did not confer upon tho Parlia- 
ment of the Commonwealth power to 
impose an income tax in respect of 
official salaries received by oflacers who 
wore (a) employed by the Railway 
Oomrs. for Now South Wales ; or 
(b) employees in tho Public Trust 
Office, which is ailministered as a 
branch of tho Dept, of tho A.-G. Sc 
Justice ; or (c) employed by the State 
of New South Wales as clerks In the 
Public Works Department. Oji oases 
stated under the Income Tax Assess- 
memt Act ** : — field : tho aHsosanient 
of Federal Income Tax in respect of 
the salaries of applts. was valid, 
applts. were not exempt from such 
taxation, Sc the Commonwealth Parlia- 
ment had power to impose income tax 
upon them. — Davoren v, Common- 
WEALTU COMRB. OF TAXATION (1922), 
A. L. R. 129.— AUS. 

c (p. 447) 1. Exemption of mem- 

hers of force from State legislation .] — 
'I'here is nothing in the Coastitution 
that expressly or Impliedly exempts 
members of the defence force from 
State motor car legislation, & sect. 6 
of Motor Car Act. 1915 (Viet.), is not 
inconsistent with any provision of Air 
Force Act, 1923, or Defence Act, 
1903-1918. — PlRlUE V . 3IoFa PLANE 
(1925), 36 C. L. R. 179.— AUS. 

d (p. 447) i. .] — The pro- 

visions of sect. 4 of Seamen’s Compensa- 
tion Act. 1909, in 80 far as they purport 
to regulate purely iuter-State trade, 
are -ultra tylres sect. 51 (1) of the Con- 
stitution, sect. 98 of tho OoTistitntton 
docs not enlarge the ambit of tho 
trade Sc commerce clauae In sect. 61 (1), 
btit is niei*oly explanatory of tho trade 
Sc oonimerce powers. — Kaliuia 
(OWNEP.S) E. Wilson (I9l0h 11 
0. L. E. 689.— AUS. 

© (n. 447) i. — — Commowwealth 
Shipfnntj Acf^ ]d23—Validiiy ,] — Com- 
monwealth & A.-G. FOB OOAIMON- 
WKALTII 17. AUSTBALTAN COMMON- 
WEALTH Shipping Board (1927), 39 
O. L. E. 1 ; [1927] Argue L. E. 61.— 
AUS. 

g (p. 447) i. State court cxercfMn{j 
Federal jurisdiction — Appeal to Uia/t 
Court.] — Sect. 39 of tho Judiciary 
Act, 1903-1920 (the ot. expressing no 
opinion as to the provisionB in sub- 
soot. (2) (a)) i3 a valid exercise of tho 
jiowers conferred upon tho Parliament 
of tho Commonwealth, Sc therefore 
under it im appeal will lie to the High 
Ct. from a decision of a police magis- 
trate of a State upon an information 
charging an offence against tho pro- 
visions of the Crimes Act, 1914-1915. 
— Lorenzo v. Carey (1921), 29 

C. L. K. 243.— AUS. 


h (p. 447) i. .] -Judiciary Act. 

1903-1920, 8. 39 (2) (a) [as Interpreted 
in No. 605 I, post], le a valid exercise of 
the power conferred by Btjct. 77 (iii.) 
of tho Constitution. — Ltmeriok S.S. 
Co. V. Commonwealth of Australia 
(1324), 25 S. E. N. S. W, 293; 35 
0. L. R. 69; 31 Argus L. R. 153.— 
AUS. 


h (p. 447) ii. -.1— Au action 

laving been brought against the 
Jommonwettlth In il'o 
>1 Victoria & 

I on wealth, on appeal 



right of appeal was to the H^h 
The Full Ct., on the gtround 1 
sect. 89 (2) (a) was vMra mrea. ix 
the contention, & then beard the , 

& diBmisBod it. On the bearing ot an 
application by pltf. to tbe Full Ct. tor 
leave to appeal to tbe Privy Oounoll 
pursuant to the Imperial Order in 
Cuuueii of Jan. 23, 1911, tbe Full Ot., 
accepting as binding on it the decision 
that sect. 39 (2) (a) waa invalid, mad© 
an order granting the leave asked. 
(Hi appeal to the High Ct. from the 
order granting leave : — Hebi : on th© 
hearing of tho appeal to tho Full Ot. 
a quchiion arose as to the limits intef 
se of the constitutional powers of the 
Commonwealth Sc those of the State 
of Victoria, within sect. 74 of the Oon- 
stitutlon Sc sects. 38a, 40a of th© 
.ludiciary Act ; undto* rccjI. 40a the 
cause was reiuoved to tho High Ct., 
Sc, tiierefore, the I'’ull Ct. had no juris* 
diction to entertain the appeal or to 
make tho Order granting leave to 
appeal to the Prh’-y Council. W^hether 
the 'Full Ot. had or had not jurisdiction 
to entertain the appeal, sect. 39 (2) (a) 
of .iiidiciary Act is a valid exercise 
of the pfjvvcr conferred tv sect. 77 
(iii.) of the Oonstatution, & therefore 
the Full Ct. had no jurisdiction to 
make the order panting leave to 
appeal to tho Privy" Council. — T he 
Commonwealth v. KriKauNOER Sc 
Fernau, JiTT). Sc Batidbley (1926), .37 
O. L. li. 393; L1926] V. L. R. 331; 
[19261 Argus L. K. 16J.— AUS. 

o (p. 448) i, EleclUm for Senwie.] 

— lleM : Commonwealth Electoral Act, 
1918-1925, 8. 128A (12), was a valid 
exercise of the power conferred by 
sect. 9 of the Constitution upon the 
Commonwealth Parliament to make 
laws “ proscribing tbe method of 
choosing senap^rs.** — JuDD v. MoBTeon 
(1926), 38 C. L. E. 380.— AUS. 

r (p. 448) 1, Customa Act, 

1901, being a valid exercise by the 
Commonwealth of the exclusive power 
to impose, collect. Sc control duties of 
Customs & Excise conferred by 
sects. 52 (ii.), 86, Sc 90 of tbe Con- 
stitution, applies to goods Imported 
by the Government of a State as well 
as to those importetl by private persona. 
— R. 17. SurroN 11908), 5 C. L, E. 789. 
AUS. 


r (p. 448) ii. .p "Special leave to 

appeal from a judgment of tbe High 
Ct. of Australia holding that goods 
Imported by tho State Governments 
are liable to duties of customs under 
the laws of tho Commonwealth waa 
refused although tbe case was within 
soot. 74 of Commonwealth of Australia 
Constitution Act. — A.-G. for New 
South Wales v. New South Wales, 
COLLTIOTOR OF CUHTOMB FOR, [1909 J 

A. 0 . 345, P. a— AUS. 


0 (p. 448) i. Preve7\tion of industrial 
disputes— fy hat is “ industrial dis- 
pute.**]— The Parliament of the Com- 
monwealth has power, tmder sect. 51 
(XXXV.) of tbe Constitution, to loako 
laws binding on the States witb rospeol 
to oouciliation Sc urbn. for the nn". en- 
tion & eertlemout of industrial (in.piiu-ft 
extending beyond the iiiuiLs of one 
State. A dispute be/\vfrri an /'ry.iui- 
sation of employees a MmisUT of 
tho (iro^vn for a Stale acting under a 
Statute of that Stme ns emidorer 
Which, if it existed txdneen t])c orgnm- 
sation & a T’rivafc eiriiWorev uoiihi be 
an in.lustriaf dtsinde '''dJim ;>^l 

(XXXV), is such an mdii'-trlaJ disi)uti. 

-Amaiu.uutko BomuTV of Wi- 
A J ^ Oo. 

28 C. L. R. 129.— AUS. 

" c (f) 448) ii. .]~~Ucld: the 

odiirVii’ioiml activities of tlio States 
oarriod on under the appropriate 
htntntes K statutory rogolatioiis of 
faoh 8date relating to education did 
not, constitute an “ ludust^ ’* within 
Kf!(’t. 4 of Commonwealth Conciliation 


Sv Arbn. Act, 1904-1928 ; the occupa- 
tion of the teachers so employed wfw 


r (p. 447) V. — 
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not an '* industrial ** occupation, &: 
the dispute which existed between the 
States & the teachers employed by 
them was therefore not an “ indus- 
trial dispute ** within sect. 51 ( xxx v,) 
of the Constitution. — Federated 
State School Teachers Assocn. op 
Australia v. Victoria (1929), 41 
O. L. K. 5G9.— AUS. 

0 (p. 44S) iii. Held: 

the words in the Constitution, sect. 57 
“ extending beyond the limits 
of any one State ” as applied to a dis- 
pute mean that the dispute is one 
“ existing in two or more States *’ or, 
in other words, “ covering Australian 
teri'itory comprised within two or more 
States." To constitute an industrial 
dispute there must be dlsagrecmiiiit 
between people or groups of people 
who stand in some Industrial relation 
upon some matter which affects or 
arises out of the relationship. Such a 
disagreoinent may cause a strike, a 
lock-out & disturbance &. dislocation 
of industry, but these are the con- 
sequences of the industrial disi)ate & 
not the industrial dispute itself, which 
lies in the dlsagi’eement. Upon this 
conception of an industrial dispute, it 
cannot extend beyond the limits of 
any one State unless in each of two 
or more States, at one time, the dis- 
agreement exists between people or 
groups who stand in some industrial 
relation. — Cai.edonian Collieries, 
Ltd. V. Australasian Coal & Shale 
Employees’ Federation (1930), 42 
C. L. K. 527.— AUS. 

c (p. 448) iv. Cmiris ,] — The 

power conferred by the Commonwealth 
Conciliation &; jf^bn. Act, 1904-1915, 
upon the Commonwealth Ct. of Con- 
ciliation & Ai'bn. to enforce awards 
made by it is part of “ the judicial 
power of the Oommouwc^alth " \vithln 
sect. 71 of the Constitution, & can 
only bo vested in the cts. mentioned 
in that scot. — Waterside Workers 
Fedeilyiton V. Alexander (1918), 25 
C. L. R. 434.— AUS. 

c (p, 448) V. Conciliation Com.- 

rnittees.] — Held: a law wliich estab- 
lished a body of persona to settle a 
dispute by issuing a decree arrived at 
by discussion amongst themselves 
without any hearing or determination 
between the disputants as the Common- 
wealth Conciliation & Arbri. Act, 
1904-1930, by sect. 34 (8-12), pur- 
ported to do, was not a law with 
respect to conciliation & arbn. for the 
Iirevention & settlement of industrial 
disputes, & was not authorised by 
sect. 51 (xxxv.) of the Constitution, 
& therefore such sub -sects, were 
invalid. — Australian Railways 
Union v. Victorian Rys. Comrs. 
(1930), 44 C. L. IL 319.— AUS. 

c (p, 448) vi. Inconsistency be- 

tween State efr Commonwealth legisla- 
tion.] — The same oonduct by the same 
persons was pmiishable differently 
under Commonwealth Conciliation & 
Arbn. Act, 1904-1928 ; & the New 
South Wales Masters & Servants Act, 
1902: — Held: the State Act was 
Invalid, pro tayito^ by virtue of sect. 109 
of the Constitution. — Ex p. McLean 
(1930), 43 C. L. K. 472.— AUS. 

o (p, 448) vii. Prohibition by 

High Court.] — Original jurisdiction has 
been conferred by soot. 75 (v.) of the 
Constitution, by the phrase " offleor 
of the Commonwealth,*’ upon the High 
Ct, to issue prohibition to the Presi- 
dent of the Commonwealth Ct. of Con- 
ciliation & Arbn,, Sc sect. 31 (1) of 
Commonwealth Conciliation Sc Arbn, 
Act, 1904-1911, so far as It purports 
to take away from the High Ct. the 
power to issue prohibition In respect 
of an award or order of the Common- 
wealth Ct. of Conciliation Sc Ai‘bn.. 
is invalid.— Tramways Case (No. 1) 
(1913), 18 C. L. II. 54.— AUS. 

0 (p. 448) vlii. Extent of powers.] 

— The provisions of the Commonwealth 
Conciliation Sc Arbn. Act, 1904-1910, 


which purport to authorise the Oom- 
monwt^alth Ct. of Conciliation & Arbn. 
to declare a common rule In any par- 
ticular industry. Sc direct that the 
common rule so declared shall be bind- 
ing upon the persons engaged in that 
industry, are tdtra vires.— Australian 
Boot Trade Employees Federation 
V, Whybrow Sc Co. (1910), 11 C. L. R. 
311.— AUS. 

c (p. 448) ix. .] — An award 

made by the Federal Arbitration Ct. 
purported to bind named employers, 
including appot. oo.. In respect of each 
Sc every person employed by them In 
the clothing & allied trades Sc indus- 
tries, whether members of the union 
making the claim or not. Sc the union 
& the members thereof. Appet. had 
never employed any member of the 
union or of any organisation or union 
of employees in the clothing or allied 
trades or industries : — Held : in so far 
as the award of the Arbitration Ct. 
purported to bind appet. in respect 
of every person employed by it. 
whether a member of the union or not, 
it was ultra vires. — Amalgamated 
Clothing & Aixied Trai3Ks Union 
OF Australia v. Arnall Sc Sons 
(1929), 43 O. L. R. 29.— AUS. 

8t. Henioval of proceedings to High 
— Judiciary Act, 1903-1920, 
8. 40, Is a valid ©xcrciBe of the powers 
conferred by sectH. 76 Sc. 77 of the 
(Constitution. — Re Yates, Exp. Walsh, 
He Yates, Ex p. Johnson (1925), 37 
G. L. li. 36 ; [1926] A^gu^ L. R. 46.— 
AUS. 

sv. .] — Judiciary Act, 3 903- 

1920, 8. 40a, la a valid exercise of the 
power conferred by sects, 77 (ii) Sc 51 
(xxixix) of the (institution. — Pirkie 
y. MoFarlane (1925), 36 0. L. R. 170. 
—AUS. 

sw. Trading by Commonwealth — 
Through agents — War Precautions 
{Wool) Regulations.] — During the war 
Sc after the making of the above regu- 
lations, the Executive Govt, of the 
Commonwealth entered Into agree- 
ments with a oo., engaged in the manu- 
facture Sc sale of wool tops. Each of 
those agreements was either an agree- 
ment to gl\^e consent to a sale of wool 
tops by the oo. In return for a share 
of the proUts, called by the parties a 
“licence fee,” or an agreement that the 
business of manufacturing wool tops 
should be carried on by the co. as agent 
in consideration of an annual sum from 
the Commonwealth, or a combination 
of both these agrooments : — Held : 
apart from any authority oouferred by 
an Act of Parliament of the Common- 
wealth or by regulations thereunder, 
the Exocutivti Govt, had no power to 
make or ratify any of the agreements. 
— Commonwealth & Cenitial Wool 
C oiMMiTnEK V. Colonial Combing, 
Spinning Sc Weaving Co., Ltd. (1922), 
31 C. L. R. 421.— AUS. 

sy. Power to confer judicial powers.] 
— The powers which Income Tax 
Assessment Act, 1922-3923, by ss. 44, 
51) & 51, purports to confer upon a 
Board of Appeal created under the 
Act are part of the Judicial power of 
the (Commonwealth, which under sect. 
71 of the Constitution can only be 
vested In the High Ct. or a fedcnil ct., 
& a Board of Appeal not being such a 
ot., the conferring of those powtsrs is 
ultra vires the Commonwealth Parlia- 
ment. — BiirnsH Imperial Oil Co., 
Ltd. V. Federal Comr. of Taxation 
(3 925), 35 O. L. R, 422 ; 31 Argus L. R. 
129.— AUS. 

sz. Power to give appelate jurisdic^ 
tion to High Court — Appeal from non- 
federal caurt.] — The Commonwealth 
Parliament may confer ui>on the High 
Ct. jurisdioUon to entertain an appeal 
from a ct, established by the Parlia- 
ment in a torritory. notwithstanding 
t^t the ct. 60 established is not a 
federal ct. within soot. 71 of the Con- 
stitution ; Sc jurisdiction to culertain 
an ai)poal from the Supremo Ct. of the 
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Northern Territory is lawfully con- 
ferred upon the High Ot. by Supi*ome 
Ct. Ordinance, 1911-1922, s. 21. & 
Northern Tonltory (Administration) 
Act, 1910, 8. 13. — Porter v. R., Ex p. 
Chin Man Yee (1926), 37 O. L. R. 433. 
—AUS. 

sa. jyisoovery — Against State.] — Judi- 
ciary Act, 1903-1920, B. 64, in so far os 
it gives pltf., resident of one State, in 
an action against another State, the 
right to obtain discovery of documents 
from, Sc to admluister interrogatories 
to, defts., is within the le^slatlve 
power of the Commonwealth Parlia- 
ment. — Griffin v. South Australia 
(State) (1924), 35 C. L. R. 200 ; 31 
Argus L. R. 81.— AUS. 

sb. Immigration.] — Inunlgration Act, 
1901-1925, 8. 8aa, is a valid exorcise of 
the power conferred by sect. 51 (xxvii) 
of the Constitution. — Re Yates, Ex p. 
Walsh, He Yates, Ex p. Johnson 
(1925), 37 C. L. R. 36 ; [1926] Argus 
L. R. 46.— AUS. 

BC. .] — Immigration Act, 1901- 

1925,8.5 (3) (3a) (3b):— // eW.- valid.— 
Williamson v. Ah On (1927), 39 C. L, R. 
95 ; [1927] Argus L. R. 13.— AUS. 

sd. Power to grant financial aid to 
States.] — Held. : Federal Aid Roads 
Acts, 1926, was a valid exercise of the 
power conferred upon the CJommmi- 
wealth Parliament by sCct. 96 of the 
Constitution, to grant financial assist- 
ance to any State on such terms & 
conditions as the Parliament might 
think fit. — State of Victoria v. 
COMTVION wealth (1920), 38 C. L. R. 
390.— AUS. 

se. Bankruptcy — State Arts not 
affected as to matters not dealt with in 
Comnumwealth Act — Or as to pending 
proceedings.]— Re Parsons (1028), *28 
S. R. N. S. W. 575 ; 45 N. S. W. W. N. 
158.— AUS. 

sf. Interference with freedom of inter- 
state trade.] — The Primary ProducerH* 
Organisation & Marketing Acts, 1926- 
1932, & Orders in Council made 
th(3reundor provide for a system of 
collective markettiig ; — Held : neither 
the Acts nor the Orders in Council are 
in conflict with sect. 92 of the Common- 
wealth (Jonstitutiou. — Munro (A. C.) 
Sc Sons I^t., IjTd. v. Bhkehy, [1934] 
S. R. (Q.) 251.— AUS. 

sh. Powers as to State Courts .] — 

(1) Sect. 77 (ui) of the Coubtitution 
does not enable the Parliament to make 
a Commonwealth officer a fmictionary 
of a State Court & authorise him to act 
on its behalf Sc administer part of its 
jmisdiotion ; (2) although sect. 51 

(XXXIX ) of the (^institution confers 

tower upon the Parliament to make 
awB with respect to matters whicii 
attend, or arise in, the extMjution of 
any power vested by the Constitution 
in the Federal Judicature, as distinct 
from matters incidental to the subjects 
assigned to the Commonv'oalth, never- 
theiess it does not authorise the recon- 
stitution of a State Court which is 
invested with Federal jurisdiction or 
of the organisation t.hraugh whifdi its 
powers Sc jurisdiction are oxertdsed, 
b(3cause .s(N:t. 77 (in) oontemplatos the 
selection by t-ho Parllatricnt of an 
existing judicial organ which depends 
alike for its structure Sc its being upon 
State law Sc the grant to it of powers 
of adjiidloation uiion specified subject a 
of Federal jurisdiction. — Le Mesubier 
V. Connor (1930), 42 C. L. K. 481. — 
AUS. 

nk. BanJcruptcy.] — Held: sects. 12 
(5), 18 (1) (6), 23 Sc 24 of Bkpey. Act, 
19*24-1928, are ultra vires. — Le 
Mesurier V. Connor (1930), 42 C. L. IL 
4 81.- AUS. 

si. Immigration — Extent of powers.] 
—The power of Parliament to make 
laws with respect to immigration 
enables It to Impose upon the ship’s 
agent, who is authorised on Its behalf 
to perform the duties imposed by laws 
in force In the port, an absolute 



VoL XVn.— Dependencies. Case 184a. 


184a, Power to compel British company to 

deduct income tax trom dividends on shares 
situate In England. ]—Pl«s., a British co., 
held shares in deft, co., which was a British 
CO., but which had its head office & board of 
directors in Australia, though it had a London 
committee for remstering transfers of shares 
& issuing certincates. Deft. co. having 
declared a dividend, the Australian income 
tax authorities, acting under Australian 
Income Tax Acts, required deft. co. to deduct 
the Australian income tax from the dividend 


duo to pltf. co. In an action claiming the 
amount so deducted : — Held : the debt 
created by the declaration of a dividend was 
situate in England, & the Commonwealth 
legislature had no power to impose taxation 
on pltf. co. in respect of such debt, & the 
action succeeded. — IjONDON & SOUTH Ameri- 
can Investment Trust, Ltd. v. British To- 
bacco Co. (Australia), Ltd., [1927] 1 Ch. 107; 
90 L. L Ch. 58; 70 Sol. Jo. 1024; suh now. 
Pass r. British Tobacco Co. (Australia), 
Ltd. (1920), 42 T. L. K. 771. 


liability to a penalty upon entry of an 
immigrant from the vessel . — ortknt 
Steam Navigation Co., Ltd. v. 
Gleeson (1931), 44 C. L. K. 254 ; 
[1931 ] Argus L. R. Cl ; 4 A. L. J. 371. 
— AUS. 

sn. Forfeiture of fishing boat — 
Whether AdmiraUy jurisdiction.] — 
Held : jurisdiction to condemn a 

fishing boat as forfeited was not in its 
nature Admiralty jurisdiction & there- 
fore it was not necessary to reserve 
Fisheries Act, 1925, for Royal assent 
in order validly to confer such juris- 
diction on a ct. of petty sessions. — 
Challkngeti V. Hae (1931), 24 Tas. 
h. R. 53.~AUS. 

sp. Prohibition of State referendum, 
on day of federal election.] — Sect. 14 of 
Commonwealth Electoral (War-tlmo) 
Act, 1917, provides that On the day 
appointed as polling day for an election 
of the Senate or a general election of 
the House of Representatives, no 
referendum qjr vote of the electors of 
any State or part of a State shall be 
taken under the law of a State : — 
Held : sect. 1 4 Is a lawful exercise of 
the power conferred on the Parliament 
of the Commonwealth by sects. 10, 
51 (xxxvi.), (xxxix.) of the Coustltn- 
tion. — R. V, Brisbane Ltcensino Co. 
(1923), 28 C. L. R. 23.— AUS. 

sr. Delegation of powers to make 
regulations under Transport Workers 
Actt 1928-1929 — Validity of regula- 
tions.] — Sect. 3 of Transport Workers 
Act, 1928-1929, purports to confer a 
power upon the Governor-General of 
making regulations not inconsistent 
with that Act with respect to the 
employment ot transport workers, & 
in particular for regulating the engage- 
ment, service & dischaigro of such 
workers, & the licensing of persons en- 
gaged as transport workers & for the 
protection of transport workers : — 
Held : (1) within the legislative power 
of the Commonwealth Parliament to 
confer such power ; (2) regulations 

made in the exercise of such power, 
although they restricted the loading 
unloading ofl nter-State & over- 
seas vessels to members of a specifled 
industrial union & to returned sailors 
& soldiers, & may have been made in 
pursuance of the industrial policy of 
the executive were, nevertheless, within 
the trade & commerce power conferred 
by sect. 61 (1.) of the Constitution & 
did not exceed the power given by 
sect. 3 of the Transport Workers Act, 
& were therefore valid. — Victorian 
Stevedoring 6c General Contract- 
ing Pry., Litd. v. Dignan (1931), 46 
0. L. R. 73.— AUS. 

gt. .] — Sect. 3 of Transport 

Workers Act, 1928-1929, operates to 
authorise a regulation made by the 
Governor-General requiring that in the 
employment, engagement or picking up 
of transport workers (being waterside 
workers) for oversea & inter-State 
vessels at the port to which Part III. 
of the Act applies, priority shall be 
given to those workers available for 
employment, engagement or picking up 
at those ports who are members of the 
Waterside Workers’ Federation, &, 
to that extent at least, is a valid 
exercise of the powers of the Common- 


wealth Parliament. — Huddart Par- 
ker, Ltd. V. Commonwealth (1931), 
44 C. L. R. 492.— AUS. 

0v. Financial Agreements Enforce- 
ment Act, 1932.) — The provisiou'i? of 
Part II. of Financial Agi'ceinentP 
Enforcement Act, 1932, are a valid 
exercise of the legislative powers (d 
the Federal l^ai’liament. — New^ South 
Wales, State ok r. The Common- 
wealth (1932), 46 C. L. R. 155 ; 
[1932] Argus L. R. 245 : 5 A, L. J. 
433 ; 6 A. L. J. 38.— AUS. 

sw. .] — Sect. 15 of Financial 

Agreements Enforcement Act, 1932. is 
a valid exorcise of the power conferred 
upon the Commonwealth by sect. 105a 
of the Constitution. In addition to 
ordinary revenue the State of Now 
South Wales deposited with Its bankers 
moneys received by it under certain 
statutes 8c orders of ct- for Bpecifie 
purposes .& to nieet particular claims, 
Huen as, for example estates adininis- 
terod by the Mastcr-in-Lunacy, the 
Ihiblic 'i'rustce 8c the Registrar of 
Probates respectively, & claims by 
suitors 6c litigants. The accounts were 
kept by the banks under various de- 
scriptive headings, moneys deposited 
being al1»»cated to the relevant accounts 
upon the receipt, subsequent to pay- 
ment in, from the State of a “ distribu- 
tion sheet ” & by an agreement be- 
tween the State & the hanks the 
accounts were treated as one account, 
withdrawals being permitted from any 
accoxmt, whether in debit or othoi*- 
wise, provided the combined account 
was in credit, interest being allowed 
by each of the banks on any amount 
held by it in excess of £100,000. The 
banks stated that they had not been 
informed, & were unaware, that any 
of the moneys deposited by the Btato 
were “ trust ” moneys : — Held : such 
moneys were not received by the 
Crown in right of the State in a 
fiduciary capacity so as to remain 
specifically the property in equity of 
the suitors or others concerued, hut 
went into the general resources of the 
State ; 6c accordingly the sums at 
credit of the bank acxjount were attach- 
able under sect. 16 of the Financial 
Agreements Enforcement Act, 1932. 
— New South Waives, State of v. 
The Commonwealth (1932), 46 C. L. R. 
246 ; 6 A. L. J. 42.— AUS, 


sz. Whether constitutional valid- 

ity Question for Privy Council.] — On 
an application to the High Ct. for a 
certificate under sect. 74 of the Con- 
stitution that questions of law as to 
the limits irUer se of the constitutional 
powers of the Commonwealth & of the 
State of New South Wales Involved 
in the case of New South Wales v. The 
Commonwealth {No. 1), were questions 
which ought to be determined by Ills 
Majesty in Council : — Held : the appli- 
cation must be refused. — New South 
Wales, State of v. The Common- 
wealth (1932), 46 C. L. R. 235 ; 6 
A. L. J. 41,— AUS. 


Declaration that anunint 

“ due payable tC* unpaid ” nght 
of set-off by the State .] — In nn 
tion by the Commonwealth for ^ 
declaration, under sect. 6 (d) of tiic 
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Financial ♦Agree rnerit.s EnCorcomont 
Act, 1932, that an amount stated in a 
resolution passed by both Houses of 
the Commonwealth Parliament, or any 
part thereof, is “ due 6z pavablo 6c 
unpaid ” by a State to the Common- 
wealth the Stale is not permitted by 
the Act to claim a set-ofT. — Re New 
South Wales’, State of. Ex p. A.-G. 
FOR The CommOxNWealth (1932), 47 
C. L. R. 58 ; 6 A. L. J. 44.— AUS. 


sd. Officer transferred to Common- 
wealth — Pension rights cannot be 
affected.] — By the operation of sect. 84 
of the (2!on8titution the pension rights 
of an officer transferred from the 
service of a State to that of the 
Commonwealth cannot be affected by 
legislation of the Commonwealth or of 
the State after the transfer. — Fiant 
V. The Commo.vweai.th, [1932] Argus 
i.. li. 391 ; 0 A. L. J. 237.— AUS. 


sf. Agreement between Comm/mxoealth 
c& State — Whether member ofpiddic may 
challenge.] — A member of the public 
as such has not a sufficient interest to 
entitle him to maintain an action for 
a declaration of the invalidity of, or 
for an injunction to restrain tlio 
Commonwealth from carrying out, the 
agreement between the Corardon- 
wealth 8c the State of Queensland, 
known os the Sugar Agi'ccment. — 
Anderson v. The Commonwealth, 
[1932] Argus L. R. 177 ; 5 A. L. J. 
434 ; 47 C. L. R. 50.— AUS, 


sk. Bankruptcy legislation,] — Since 
the relevant provisions of the Bills of 
Sale Act, 1898 (N.S.^^^), must bo 
regarded as a Bkpey. Act within the 
meaning of sect. 6 (a) of the Common- 
wealth Bkpey. Act, & since its pro- 
visions ore not dealt with expressly 
or by necessary Implication in the 
latter Act, Sc since the Commonwealth 
is now the recognised legislative autho- 
rity to deal with bkpey. in the State 
of N.S.W., the reference to ** bkpt. 
estate ” in sect. 5 of the former Act 
must be treated as a reference to an 
estate which is bkpt. under the laws 
of bkpey. for the time being in force 
in N.B.W. & now includes estates 
bkpt. under the provisions of the 
Commonwealth Bkpey. Act. — Poke v. 
Grant (1932), 32 S. U. N. S. W. 354 ; 
4 A. B. C. 168.— AUS. 


so. Income taa.] — Beet. 20 ( 2 ) ib) 
of the Income Tax Assessment Act, 
1922-1932, is a valid cxcrcis(' of (ho 
legislative power of tiie Cotuokm- 
wealth. — C olonial Gah Assoc'n., Ltu. 
V . Taxation Cork. (1934), 40 Argiis 
L, R. 187 ; 2 A. T. D. 4,>i : b A. L. J. 
09.— AUS. 

sp. Estate duty .] — ■Bed- 8 (4) (ci) of 
Estate. Duty Assessment Ac , 

1928 (Cth.;. is ndri eire> tlie t ommon- 

woalth i>aT'liamciit.— 4 nrsTjms hx 

'Tia’ons Ai AuiO.Nt’V' Cu., Lit^. v. 
Federal CoAiii. (19.M), 

49 C. L. Iv. 220.— AUS. 

6V. VaLulity of New Gninen Act.]— 
field * the Gommou wealth I urjiament 
hv'ui power to pass New Guinea Act, 
19‘’0--i92(l — JOLJJCY V. Mainka tl934), 
49 C. L. R. 242.— AUS. 

sx. Dnmigratiori ..] — Scot. 3 {gh) of 
Tiumigiution Act, 1901-1930 is a law 
with respect to immigration, & is 
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186at OoinmoBwealth Aeto — Pnsamptlon in favour i 

^.ofAusthaua.Ltd. V. / 
oy TAXATlOKt No, 205a, 

186b. Interference with freedom of Inter-State 
trade.] — Sect. 92 of Commonwealth of Aus- 
tralia Constitution Act, 1000, which provides 
th«'it trade, commence & intercourse among 
the States shall be “ absolutely free,^^ binds 
tlie Parliament of the Commonwealth of 
Australia eq\ially with the States. Tlie 
language of the sect., which is quite general 
& is in terms not subject to any exception or 
limitation, affords no countenance for the 
contrary view : it is the declaration of a 
guaranteed right. By “ free ” is mOant 
freedom as at the State frontier or barrier, 
the crucial point in inter-Staie trade, or 


freedom in respect of goods passing into or 
out of the State, Sc in every case it is a question 
of fact whether there is an interference with 
this freedom of passage. On that ^ter- 
pretation of free^’ in sect. 92, Dned Fruits 
Act, 1928-35, of the Commonwealth Parlia- 
ment St Dried Fruits (Inter-State Trade) 
Begulations, 1934, made pursuant thereto, 
which either prohibit intor-State trade en- 
tirely if there is no licence, or partially pro- 
hibit it if a licence is granted ha accordance 
with the Act & Regulations, contravene 
sect. 92 of the Constitution Sc are invalid, — 
Jambs v. Commonwealth of Australia 
(No. 2), [1936] A. C. 578 ; [1936] 2 All E. R. 
1449 ; 105 L. J. P, C. 115 ; 165 L. T. 393 ; 
52 T. L. R. 690 ; 80 Sol. Jo. 688, P. C. 


thcroforo within the lesriBlative power 
of the Commonwealth Parliament oon- 
fen-etl by soct. 51 (XXVII.) of the 
Coijstltiition.- — R. V. Carter, /iJx p. 
Kisch (ID.H.'i), 52 O. L. K. 221 ; 41 
Arg'UB L. R, 125. — AUS. 

sd. Leaislation rrlalftig to broadcast- 
ing ,] — Sect. 51 (v) of the Constitution 
confers on the Commonwealth I^arlia- 
numt power to legislate with respect 
to radio broadcasting. — H. v. .Brislan, 
jkJr, p, Williams C93n), 54 C. L. R. 
262 ; 9 A. L. J. 348 ; 42 Argrus L. H. 
45.— AUS. 


PART 11. SECT. 3. SUB-SECT. 4.— 
B. (b), 

r i. Power to irrwose customs dt 

excise duties,] — Held : "luxation (Motor 
Spirit Vendors) Act, 1925 (S. A.), was 
invalid. — Commonwealtfi & CJommon- 
wKALin Oil Refineries, Ltd. v. 
State of South Austbaija, Ltd. 
(1926), 38 0. L. R. 408, [1927] Argus 
L. R. 40.— AUS. 


r ii. .] — Held: Finance 

(Newspapers Taxation) Act, 1920 
(N. S. W.), & Flnanco (Taxation 
Management) Act, 1926 (N, S. W.), 
8S. 2, 3, 5, 6 & 7, were invalid, — Fair- 
fax (JofiN) & Son, Ltd, & Smith’s 
Newspapers, Ltd. v. New South 
Wales State (1927), 39 C. L. R. 139; 
[1927] Argus L. R. 87,— AUS. 

r ill. — — Taxation of federal loans, I 
— Held : (1) the olleot of sect. 7 (12) 
of Income Tax Acts, 1902-1920 (Qd.), is 
to make interest derived from Common - 
vfoalth stock or treasury bonds ** liable 
to income tax ” wltldn meaning of 
sect. 52 b of Commonwealth Inscribed 
Stock Act, 1911-1918, & that the sub- 
soct. is to that extent Invalid ; (2) an 
action ilea by the A.-G. of the Common- 
wealth for a declaration that sect. 7 
(12) of the Income Tax Acts, 1902- 
1920 (Qd.), is invalid pro tanio ; (3) 
sect. 52 b of the Commonwealth In- 
scribed Stock Act, 1911-1018, is valid 
under the power conferred by sect. 51 
(Iv.) of the Constitution to make laws 
with respect to ** borrowing money on 
the public credit of the Common- 
wealth.**— Comaionwealth V. Queens- 
land (1920), 29 O. L. R. 1.— AUS. 

t L .} — James v. The State of 

South Australia (1927), 40 C, L. R. i. 
—AUS. 


t ii. ProhibUion of importation 

of stock— VedidUy of Stock Act, 1901 
(N. S, IT.).}— Sect. 154 of the Stock 
Act, 1901, doee not violate the pro- 
vision in soot. 92 of the Constitution 
that trade, commerce & intercourse 
among the States shall be absolutely 
free. — Exp, Nelson (No. 1) (1928), 
42 C. L. R. 209 ; [19293 Arg^is L. B. 
21.— AUS. 


t Ui. ValidUy df Farm Prodme 

Agents Act, 192d {N, S, : 

the provisions of Farm Producse Agents 
Act, 1926 (N. S. W.), were not ob- 
noxious to the provisions of Secrti. OU 
of the Constitution. — Rouohley i?. 


The State or New South Wales. 
Ex p. Bbavis (1928), 42 C. L. R. 162 ; 
1929 A. L. R. 1.— AUS. 

I iv. Profiteering Prevention Act, 

1920 (Qd.).] — The Profiteering Preven- 
tion Act of 1920 (Qd.) provides, by 
sect. 12 (1), that It shaU be imlawful 
for any trader whether as principal 
or agent to soli or agree to soli or oliGr 
for sale any commodity at a price 
higher than a price declared in the 
Queensland Government Gazette ; &, 
by sect. 3, defines “ trader ” as In- 
cluding ** the agent ’* of any person 
carrying on the buslnoss of selling any 
commodities. Pltf., a Sydney co., had 
Its travellers in Queensland, & they 
sold calicoes, etc., at a price higher 
than the declared price for delivery 
in Queensland : — Held : so far as 
regards the sales by the travellers of 
goods stipulated to come from Sydney 
the Queensland Act was Invalid as 
being in conflict with sect. 92 of the 
Constitution, — M‘ Arthur (W. & A.), 
Ltd. V, Queensland (1920), 28 

G. L. R. 530, 556.— AUS. 

t V. MUk Act,]— Held: 

(1) neither the provisions of the MUk 
Act, 1931, generally, nor the provisions 
of sects. 23 (1), 26 (1), (3) & 28 (2) 
particulcuply, contain a scheme which 
Involves the imposition of a duty of 
excise within sect. 90 of Common- 
wealth of Australia Constitution Act ; 

(2) the scheme of compulsory acquisi- 
tion of milk under sect, 26 of Milk Act, 
1931, does not contravene the pro- 
visions of sect. 92 of Commonwealth 
of Australia Constitution Act as to 
the freedom of Inter-State trade. — 
Crothebq V, Sheil (1934), 49 C. L. R. 
399.— AUS. 


t vi. Motor Car Act, sect. 4.] — 

Resp. laid an Information against 
apprt. under sect. 4 of Motor Oar Act, 
1928-1930 (Viet.), alleging that applt. 
was the driver of a motor car which 
was used on a public highway without 
being regrifitered. Applt. was a carrier 
residing in Now South Wales & was 
the owner of a motor track regristered 
in that State, but not xt^glstered in 
Victoria. At the time in question 
applt, was using the truck for the pur- 
pose of carrying goods from a town in 
New South Wales to Melbourne. 
There were no goods In the truck 
which were being carried from any 
place In Victoria to any other place In 
Victoria, & applt. had never used the 
truck save for the purpose of carrying 
goods for hire from places In New 
South Wales to places in Victoria or 
from places in victoria to places in 
New South Wales : — Held : sect, 4 
of Motor Car Act did not infringe 
sect. 92 of the Constitution, & applt. 
was rightly convicted. — Willard v, 
Rawson, [1933] Argus L. R. 209 ; 7 
A, L. J. 57 ; 48 O. L, R. 310.— 


AUS. 

t vli. state Transport (Co- 

ordinaiion) Act — iUeld.* the 

provlBlonB of the Sta^ Transport 


(Co-ordination) Act do not contravene 
sect. 92 of the Constitution as inter- 
fering with the freedom of intor-State 
trade, commerce, & intercourse, — R. 
V, VizzARP, Ex p, Hjix (1934), 50 
C. L. R. 30 ; 40 Argus L. R. 16 ; 7 
A. L. J. 362.— AUS. 

t viii. Motor Spirit Vendors Act, 

1933 fp.).]— Above Act contravenes 
sect. 92 of the Constitution. — Vacuum 
Oil Co. Proprietarv. Ltd. v. State 
OP Queensland (1934), 5i c. L. R. 
108 ; 40 Argus L. K. 154 ; 8 A. L. J. 
29.— AUS. 


ag. Volidity of Secret Commissions 
ProhibUion Act, 1919, s, ^.]—Beld: 
the provlBions of the Secret Com- 
missions Prohibition Act, 1919 
(N. S. W.), 8. 3, were not Invalid. — 
R. V, Gatfh, Ex p, Malino (1928), 41 
C. L. R. 519 ; 2 A. L. J. 330.— AUS. 


ah. Power to alter Federal award .] — 
When an award has been medo by the 
CJommonwoalth Ct. of Conctiiation & 
Arbn. pursuant to Commonwealth 
Conciliation & Arbn. Act, 1904-1021, 
the Parliament of a State cannot alter 
the terms of the award, or confer or 
impose on the parties to it rights or 
obligations which are Inconsistent with 
such terms. — Clyde Engmneerino Oo., 
Ltd. V. CowBURN, Mbtters, Ltd. & 
Lever Brothers, Ltd, v. Piokabd 
(1926), 37 O. L. H. 466 ; [1926J Argus 
L. H. 214.— AUS. 


ak. Federal award inconsistent with 
Stale law,}— Th» Commonwealth Ot. 
of CoDjoiliatlon & Arbn. has no juris- 
diction under soot. 51 (xxxv.) to make 
an award inconsistent with a State 
law. The determination of a Wages 
Board empowered by a State Statute 
to fix a minimum rate of wages may 
be such a law ; It depends upon the 
terms of the Statute under which It is 
made. — Australian Boot Trade Em- 
ployees Federation v, Whybrow & 
Co. (1910), 10 C. L. R. 266.— AUS. 


bL State Act repugnant to Common-^ 
wealth Act — InvaUd .] — On an informa- 
tion for an offence under sect. 4 of 
Masters & Servants Act, 1902, N.S.W., 
deft, was convicted & fined for neglect- 
ing to fulfil the contract made between 
the informant, his employer, & himself 
in pmmumce of an award, made by the 
Commonwealth Ct. of (Conciliation & 
Arbn., which bound both parties & 
required them to perform the contract. 
The very same conduct by the same 
persons was therefore puniBhable, but 
somewhat differently, under Oommon- 
woaith OoncUlation & Arbn. Act, 
1904-1928, & the New South Woles 
Masters & Sorvante Act, 1902 r-r— Held .* 
the State Act wos invalid, pro tanto, by 
virtue of sect. 109 of the Constitution. — 
Ex p. MoLean (1930), Argus L. R. 877 ; 
4 A. L. J. loL 43 0. L. H. *73- 


ap. Masters ^ Servants Act, 1902, 
B, 4.1 — Held: sect. 4 of Masters 4c 
Servants Act, 1902, was inconsistent 
with the ppoYisions of Commonwealth 
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iSaa« Interference with freedom of inter-*State 
trade.}— (1) Dried Pruite Act, 1924, e. 28, 
of South Australia, does not authorise the 
Miniflter of Agriculture to make orders for the 
comtml^ry acquisition of dried fruits with 
the object of forcing the surplus of dried 
fruits off the Australian market, as that object 
involves directly, & not merely incidentally, 
an interference with the freedom of inter- 
state trade contrary to sect. 92 of the 
Commonwealth Constitution, to which section 
the powers given by sect. 28 of the Dried 
Fruits Acts are expressly subject. 

(2 ) The decision of the BCigh Ct. of Australia 
as to the validity of the orders was not a 
decision as to the limits inter se of the con- 
stitutional powers of the Commonwealth &; 
of any 8tate or States within sect. 74 of the 
Commonwealth Constitution so as to render 
an appeal to the Privy Council incompetent 
in the absence of a certificate by the High 
Ct. ; that was so whether or not sect. 92 of 
the Constitution bound tbe Commonwealth 
as well as individual Statos. — James v. 
Cowan, [1932] A. C. 542 ; 101 L. J, P, C. 
149 ; 147 L. T. 321 ; 48 T. L. R. 664, P. C. 

Anmtaiion : — As to (1) Consd. James v. Commonwealth ot 
Australia, [1930] 2 AH E. R. 1449. 

191a. Reform of Legislative Council — Creation of 
electoral college — Validity.] — The legislature 
of New South Wales amended the Con 
stitution Act, 1902 (as already amended) by 
Act 2 of 1933, entitled the Constitution 
Amendment (Legislative Council) Act, 1932, 
& by Act No. 6 of 1933, entitled the Con- 
stitution Further Amendment (Legislative 
Council Elections) Act, 1932. Act No. 2 of 
1983 provided that the members of the 


Legislative Council, instead of being 
nominated by the Governor for life, should 
be elected for a period of twelve years by the 
members of the Legislative Council k, the 
Legislative AsBcmbly, voting at sittings of 
the respective houses hy secret ballot ; also, 
that there should be omitted from the Act 
of 1902, s. 10, which provided for the 
Governor being authorised by tbe Crown to 
summon the members by an instrument 
under the Great Seal. The Act of 1902 was 
further amended by inserting sect. 17a, 
which i)rovided by sub-sect. (6) that the 
elections should be held & conducted as 
may be provided by law,” & by adding to 
sect. 7a a sub-sect. (7), which provided that 
where that phrase was used in the Act the 
law might be made as if sect. 7a (requiring a 
referendum) was not in force. The Bill for 
Act 2 of 1933 had been approved upon a 
referendum. Act 5 of 1933 provided for the 
conduct of elections held under Act 2 of 
1933. The Bill, which had been passed by both 
houses when Act 2 of 1933 came intt) force, 
was not submitted to a referendum : — Field : 
(1) objections raised by ai)plt. to the validity 
of the Acts were not sustainable as t-o Act 2 
of 1933 ; (2) it was competent to the legis- 
lature to make the Legislative Council 
elective, & to provide a special electoral 
body ; the members of the two houses when 
voting were not exercising the functions of 
members of their respective house ; (3) the 
Bill had been duly submitted to the electors 
upon the referendum although no copy of it 
had been put before each elector, & although 
the electoral comr. bad not inserted in the 
notification of the receipt of the writ a copy 


CouoUlatlon & Arbn. Aota, 1904-1928, 
& was, to th« extent of such incon- 
sistency, invalid. — ^M cKeohnik v. Ray 
(1931), 31 S. R. N. S. W. 67 ; 48 
N. S. W. W. N. 12.— A US. 

sr. Stamp duties — Eece^ts — For 
salary of federal officer .] — Tasmanian 
Act (2 Edw. 7, No. 30), which pre- 
scribes inlet alia, that from Jan. 1, 
1903, there shall be levied in respect 
of . , . every receipt where the sum 
received amotmts to £5 ft; under £50 
... a stamp duty of 2d. must be 
construed so as not to apply to a 
receipt given by a federal omeer in 
Tasmania for his salary, such reoeint 
being reqTilred to be given by the 
Commonwealth law & practice regu- 
lating the dept, to which the oflfioer 
belongs.— D’Emdkn v. Redder (1904), 
1 O. L. R, 91.— AUS. 


Bt. Reconveyance — By Common- 

U)calfh .] — The Commonwealth as regis- 
tered proprietor of land which it had 
acquired under Lands Acquisition Act, 
1906, reconvoyed the land to the per- 
sons from whom it had been acquired : 
— Held : the Commonwealth was 
liable to pay stamp duty under Stamp 
Duties Act, 18^ (N.S.W.). — Com- 
monwealth V. New South Wales 
(1918), 25 0. L. R, 325.-— AUS. 


sw. BiU for abolition of XiegiMativc 
Council-^ Vminff— Validity. ] — Held : a 
BUI for abolishing the Leglslatlre 
Council was submitted to the ©lectors 
within the meaning of sect. 7a of 
Constitution Act, 1^2, if a vote of the 
whole of the elcwstors upon the Bill was 
taken by the Electoral Commiasionjor 
on a day fixed by the Logieloture not 
earhep than two months after the 
posing of the BUI tlucough both 
Houses ; further, the Bill was approved 
in aooOFdanoe with sect* 7 a if a majority 
of the oleotors voting on that day 


Bignlfled their approval of the Bill. — 
PlDDlNQTON V. A.-G. (1933), 33 S. R. 
N, S. W. 317 ; 60 N. S. W. W. N. 108.— 
AUS. 

sz. Companies {Death Duties) Act, 
1901, 8. 10.1— Sect. 10 of Cos. (Death 
Duties) Act, 1901, as amended by the 
Stamp Duties (Amendment) Act, 1931, 
is valid ft its provisions are 'wltnln the 
powers of the legislature of New South 
Wales, — ‘A.-G. V . Australian Aori- 
CTTT.TURAL Co, (1984), 61 N. S. W. W. N. 
197.— AUS. 


sc. Ineome iar.} — Income Tax Act, 
1921 (Que.) after making provision 
that the taxable income of a foreign 
oo. shall 1)6 the amount of the profits 
made by the co. in Queensland, further 
provides by the second paramaph of 
sect. 14 (4) (iv) that if such profits 
cfinnot, in the opinion of the Oomr. be 
otherwise satisfactorily determined, the 
taxable income of the co, may be 
assessed by the Comr. at a sum which 
boars the same proportion to the total 
profits made by the co. as the sales 
made in Queensland bear to the total 
sales made by the co., or, if there are no 
sales, In the same proportion os the 
total revenue derived from tiuoensland 
boars to the total revenue derived by 
the co.** : — Held : the second para, 
of sect. 14 (4) (Iv.) did not constitute 
an interference with trade ft com- 
merce among tho States of tlie Com- 
monwealth ft did not Infringe the pro- 
visions of sect. 92 of the Constitution. — 
AtJSTRALiAN Scale Co., Ltd. r. Comk. 
OF Taxes (1936), 63 C. L. H. .5.31 ; i l 
Argus L. R. .353 ; 3 A. T. IK 171 : 9 
A. L. J. 30; 119361 Q. S. R. 169. - 
AUS. 

af. Bit? not reserved-- Bmery ency A -- 
A petitioner, being the recipient or a 
supeiannuarioii allowouce iroiii the 
Crown which had boon Ijv tlj© 

Financial Emergency Acte, 
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succeeding years, claimed that such 
Acts had not been validly assented to 
as tho Bills should have bccoi reserved 
for tho signification of His Majesty's 
pleaeui*e, ft that oousequently the 
deductions from his pimsion were im- 
properly made. Each Bill in question 
had been assented to by His Excellency 
the Lieutenant-Governor, after ho hud 
declared himself to bo satisllcd tlmt an 
lugeut necessity existed requiring that 
such Bill be brought into immediate 
operation, ft that the Bill was not 
repugnant to the law' of England, or 
inconsistent with treaty obligations : — 
Held : under the Australian States 
Constitution Act, 1907 (Imporial). tho 
Bills were not required t,o l>e reserved, 
ft had been properly uRsented to i>y 
the LiiHiteuant-Governor. — BruT r. 
the Crown, (1935 j W. a. L. B. 68.- 
AUS. 


sk, Leyislafion rclatho to 
available in bankruvicv.h-AV^\on Stnfo 
legislation invo-lidates in favoui oi ms 
creditor a disimsition by Gfo 
which, otherwise, would forn> vori i>t 
his estii/to. w'hat it in hUb-'t on'o docs 
is to nullify, in tJio event ot i-ko^ v., a 
transaction which depeno. .or 
efficacy entirely ujion st;do h.u. t he 
State legislation, in other 'lyod,-, "y •' 
draws from the tronsjif tion th;' 
of the law' hing witlmi t)>c .--ihtc Ic^is* 
lative po\\er contingcni y upon nh 

It makes vvav for the vcslnuv j rom.'^ion 
of the Fed(>ral law to op(-rato upon 
properfs^ whioh, otherwisiy W(Kild 

jiMVO iu'Cn alienated l>v ih<* bkpf. it 

thus sv^clB the asMds whhJj il is t K' 
noliev of tbe l>kpey. taw. to mak(‘ 
fnaduide for d(d>ls. Tiiore is nothing 
71, HtKib an ejiaetinent, jtrimu 
7-cjMiguant. t o n goneral taw of bkpt y.-- 
ibmuo a. Paiwsonb (1930), 61 (. . L. R, 
:v,i2 : H A. B. C. 2.52 ; 42 Argus L. R. 
116 ; 9 A. L. J. 421.— AUS; 
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of the Bill, nor any statement annexed to the 
writ : (4) the deletion of sect. 10 of the Act 
of 1902 did not impinge upon any preroga- 
tive, right, or duty of the Crown to smnmon 
the elected members ; as to Act 5 of 1933 
(5), having regard to the provisions of Act 2 
of 1933, it was not required to be submitted 
to a referendum, although it had been passed 
by both houses before Act 2 of 1932 came 
into force. — Boyle v. A.-G. for New 
South Wales, [1934] A. C. 511 ; 103 L. J. 

P. C. 121 ; 151 L. T. 381 ; 60 T. L. R. 652, 

P. C, 

191b. Referendum — What amounts to.] — 

Doyle v. A.-G. for New South Wales, 
No. 191a, ante. 

191c. Machinery Act — Intra vires.] — Doyle 

V. A.'G. FOR New South Wales, No. 191a, 
ante. 

192a. Bill relating to abolition of Legislative 
Council — Condition precedent to presentation.] 

— The Constitution Act, 1902, enacted by 
the legislature of New South Wales, was 
amended in 1929 by adding sect. 7a, which 
provided that no Bill for abolishing the 
Legislative Council should bo presented to the 
Governor for His Majesty’s assent until it had 
been approved by a majority of the electors 
voting upon a submission to them made in 
accordance wdth the section ; & that the 


Digest Supplement. 

same provision was to apply to a Bill to r®poal 
the section. In 1930 both houses of the 
legislature passed Wo Bills, one to repeal 
sect. 7a & the other to abolish the Lemslative 
Council. By Colonial Laws Validity Act, 
1865 (c. 63), s. 5, the legislature of the State 
had full power to make laws respecting the 
constitution, powers Sc prodecure of the 
legislature, provided that the laws should 
have been passed in such “ manner and form ” 
as might from time to time be required by any 
Act of Parliament, letters patent. Order in 
Council, or colonial law in force in the 
colony : — Held : the whole of sect. 7a of the 
Constitution Act, 1902, was within the com- 
petence of the legislature of the State under 
Colonial Laws Validity Act, 1866 (c. 63), 
s. 6 ; the provision that BiHs of the nature 
stated must be approved by the electors 
before being presented was a provision as to 
“ manner & form ” withm the proviso ; & 
accordingly the Bills could not lawfully be 
presented unless & untU they had been 
approved by a majority of the electors 
voting. — A.-Q. FOR New South Wales v. 
Trethowan, [1932] A. C. 526 ; 101 L. J. 
P. C, 158 ; 147 L. T. 265 ; 48 T. L. K. 514 ; 
76 Sol. Jo. 611, P. C. 

Annotation: — Eefd. Doyle v. A.-G. for Now South Wales, 
[1934] A. C. 511. 
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sj. Samoa Act, 1921 — Valid .] — 
Tagaloa V. Inspector of Police, 
Fuataga V. iNSPEcnuR OF PorioK, 
[1927] N. Z. L. K, 883.-~N. Z. 

sn. Dworce <£: Matrimonial Causes 
Amendment Act, 1930, «. 3 — Jntra 
vires.] — Subject to the limitatious im- 
posed by the Lopcislature of Great 
Britain, the New Zealand Ijegislature 
enjoys complete independence He may 
legislate as it pleases ; & Divorce & 
Matrimonial Causes Amendment Act, 
1930, 8. 3, being for the peace, order, 
& good government of the country, & 
not being repugnant to any statute 
law relating to New Zealand by the 
Imperial Legislature, or ambiguous so 
as to permit the rules of international 
law to prevail, is intra vires the New 
Zealand Legislature. A wife petition- 
ing under that statute for a divorce 
from her husband, who was never 
resident or domiciled in New Zealand : 
— Hctd : ontitU^d to a decree nisi. — 
Worth v. Woirm, [1931] N. Z. L. H. 
1109.--N.Z. 

sp. Power to legislate for mavdated 
territory of Western Samoa.] — Held: 
New Zealand had been constituted the 
mandatory Power of Western Samoa, 
& the Samoa Act, 1921, was a valid exer - 
cise of jurisdiction effectively conferred 
on the legislature of New Zealand by 
Order in Council of His Majesty the 
King, made ■ in pursuance of the 
Forei^ Jui'isdiction Aot, 1890, not- 
withstanding the limits of jurisdiction 
proscribed by the New Zealand Con- 
stitution Act, 1922. — Tagaloa v. In- 
BPKOTOR OF Police, Fuataga v. In- 
spector OF Police, [1927] N. Z. L. 11. 
883.-~N.Z. ■ 

sr. Mandated territory — Samoa Act, 
1921, A 45.] — Scot. 45 of Samoa Act, 
1921, Is intra vires the New Zealand 
Legislature because by the mandate 
New Zealand has full & exclusive power 
of administration & legislation over 
Samoa, subject only to the terms of the 
mandate. Therefore, the Parliament 
of New Zealand may delegate all or 
any of Its powers to the Governor- 
General in Council. — Nelson v. Brais- 
BY (No. 2), [1934] N. Z. h. R. 659 ; 
G. L. R. 433,-~N.Z. 


PART II. SECT. 3, SUB-SECT. 4.— D. 

h i. Distribution of divi- 

dends.] — The tax imposed upon 
financial cos. by Transvaal Provincial 
Ordinance 8 of 1923, s. 3, of one 
shilling for each pound of dividend 
distributed after a certain date, is a 
direct tax intra vires the Provincial 
Council under South Africa Act, 
8. 85 (1). — Johannesburg Consoli- 
dated Investment Co., Ltd. v. 
Transvaal Provincial ADMiNis-rRA- 
TiON, [19251 App, D. 477. — S. AF. 

h ii. Receipt of premiums.] 

— The tax imposed by Tax Ordinance 
of 1923 (Transvaal) upon insurance 
008 ., on premiums received, is a direct 
tax intra vires the Provincial Council 
under South Africa Aot, s. 85 (1). — 
Inland Revenue Comr. v. Royal 
Exchange Assurance Co., [1925] App. 
D. 223,— S. AF. 

h iii. Control of trading licences.] 

— Held : Transvaal Provincial Ordi- 
nance 12 of 1920 was ultra vires the 
Provincial Council.— Reloomal v. Re- 
ceiver op Revenue, [1927] App. D. 
401.— S. AF. 

ki. Proclamation of local areas.] 

— Natal Prorinejal Ordinance 7 of 
1923, which confers on the Administra- 
tor power to proclaim local areas & 
provides for the election of committees 
to function therein, such committees 
being established with the sole object 
of carrying out Public Health Act 36 
of 1919, & not of creating any form of 
local self-government, is ultra vires the 
Provisional Council imdor South Africa 
Act, s. 85 (G). — IsnuNGO Healto Com- 
mittee V. Jadwat, [19201 App. D. 113. 
— S. AF. 

ij; ii, Municipal franchise .] — 

Ord. 19. 1924, e. 13 (1) Held ; intra 
vires . — Abraham v, Durban Corpn. 
(1926), 47 N. L. R. 366.— «. AF. 

k iii. Enrolment of burgesses.] — 

Held: Natal Ordinance 19 of 1924, 
B. 13 (1), was intra vires the Provincial 
Council. — Abrahajm v. Durban Corpn., 
[1927] App. D. 444.-— S. AF. 

iv, Qualification of attorneys . ) 

— The proviso to R. S. Cf., Ord. 32, 
r. 47, 08 originally framed In 1909 
provided that any person admitted as 
an attorney by virtue of qualiiloations 
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acquired by him elsewhere than In 
South Africa should not be entitled to 
})ractise as an advocate until be had 
served under articles in Natal for at 
least 18 months. In 1923 the words 
“ Province of Natal,'' were substituted 
for “ South Africa " by a rule framed 
by Judge -President & Judges of Natal 
Provincial Division : — Held : the 
amending rule was not ultra vires as 
being repugnant to sect. 116 of South 
Africa Act. — Tncori^orated IjAW 
Society of Natal v. Van Aardt, 
[19301 N. L. R. 69 ; affd., [1930] App. 
D. 385.— S. AF. 

sk. Rhodesia — Taxaiton of non-rcsi- 
de7it8 carrying on business within 
territory.] — Under the power conferred 
upon the legislature of Southern 
Rhodesia by the Order in Council of 
1898, B. 35, it is intra vires for that 
legislature to levy a tax upon income 
accruing to a non-resident from a 
source not within the territory, where 
such non-resident carries on business 
within the territory. — Rhodesia Rys. 
V. Comr. of Taxes, [1925] App. D. 
438.— S. AF. 

si. Transkeian Territories — /m- 
migration of Asiatics.] — Held: Pro- 
clamation 264 of 1904 was ultra vires. — 

R. V. Barmanta, [1927] App. D. 537. — 

S. AF • 

sm. Qualifications of voters — Powers 
of Union Parliament..] — The powers of 
the Union Parliament to proscribe tho 
qualifications of voters are derived 
from sect. 35 of tho South Africa Act 
& are strictly limited by the provisions 
of that sect. By that sect, the Union 
Parliament, as usually constituted, is 
vested vsdth plenary powers of making 
laws dealing with that subject-matter 
except in tho cases mentioned In tho 
two sub -sects. These exceptions only 
arise where the now law would have 
tho effect of disqualifying a person on 
tho ground of race or colour only. — 

R. V. Ndobe, [19301 App. D. 484.— 

S. AF, 

sp. Status of Provincial Cenindls.] — 
The status of Provincial Councils under 
the South Africa Aot is aualo^us to 
that of the Canadian Provincial Legis- 
latures. . . . The fact that under the 
South Africa Aot Provincial statutes 
may bo overriden by a Union statute 



197. Add. Annotaiions Refd. Croft v. Dunphy 
(1932), IB T. L. K, 052 ; James v. Common- 
wealth of AuBiralla, [1930] 2 All R. II. 1419. 

199. Add. Annotation : — Reid. Bhagchand Bag- 
dusa Gujrathi v. Secretary of State for India 
in Council (1927), 43 T. L. B. 617. 

200a. Appointment — What constitutes.] — A.-G. 
FOR Ontario v. A.-G. for Canada, No. 181a. 
ante. 

200b. Rights of existing Judge — On constitu- 

tion of new court.] — Judicature Act, 1919, of 
Alberta, s. 6, requires for its working the 
appointment of two Chief Justices, one of the 
Appellate Div., & the other of the Trial Div., 
of the Supreme Ct., & the fact that before 
the passing of the Act the Chief Justice was 
Chief Justice of the Supreme Ct. did not 
necessarily entitle him to be, or to be 
appointed, Chief Justice of the Appellate 
Div., & his non-appointment to that office 
did not constitute an infringement of any 
legal right to which he was entitled. — Scott 
V. A.-G. for Canada (1923), 40 T. L. B. 6, 
P. C. 
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205a. Right to hold office tor llle— Members ol 
Board ot Review under Australian Income 
Tax Assessment Acts, 1922-25 — Common- 
wealth ot Australia Constitution Act, 1900, 
ss. 71, 72.] — An Act of the Commonwealth 
Parliament should not be held to infringe the 
Constitution of Australia unless it is clear 
beyond reasonable doubt that it does so. 
In that view, the Board of Review created by 
sect. 41 of the Rederai Income Tax Assess- 
ment Act, 1022-1925, to review the decisions 
of the Comr. of Taxation, & whose members 
are to hold office for seven years, is not a ct. 
exercising the judicial power of the Common- 
wealth within sect. 71 of the Constitution of 
Australia, but is an administrative tribunal. 
Although it became unnecessary so to decide, 
the Judicial Committee desired to make it 
quite clear that, as at present advised, they 
were not prei)ared to assent to the view that 
it was competent, either with or without 
legislation of the Federal Parliament, to 
appoint justices of the High Ct., or of the 
other cts. created under sect. 71 of the 
Constitution, with other than a life tenure of 


does not make the I’rovlncial Councils 
subordinate le^latures to the Union 
Parliament. Within the scope of 
their authority their powers are as 
plenary as those of the Dominion 
Provincial legislatures. — Wiluamb v. 
JOHANNTCSBURO MUNICIPAUrTY, 11015] 
T. P. D. 106.— S. AF. 

sr. Provincial le^laticm — Premmp^ 
Hon of validity.] — Where an Ordinance 
passed by a l^ovincial Council is not 
patently invalid & Its invalidity is 
not in Issue, the ct. will assume it to 
be valid. — Johanneseltug Munici- 
pality y. Maserowitz, [1914] T. P. D. 
439.— S. AF. 

St. Proof of.] — The statutory 

law of one Province is a matter of 
fact & not of law in the cts. situated 
in another Province, & when material 
must be alleged & proved as fact. 
ScTTible : the production of a copy of a 
statute of one Province would be suiB- 
oient proof thereof In the cts. situated 
in another Province. — Ismail v. 
Skradling, [1911] T. P. D. 428.— 
S. AF. 

gy. Extent of pov}er8.] — The 

E owor of regulation of horse -racing it 
etting conferred by Act of Parliament 
or a Provincial Council docs not em- 
power the Council to prohibit betting 
in a partial but most substantial 
manner, e.g. by making betting other- 
wise than by a totalisator a criminal 
oUenoe. — R. v. Williams, [1914] App. 
D. 460.— S. AF. 

BW. ^.1— Se<it. 114 of Ord. 9 

of 1912, which gives power to a magis- 
trate to state a oaso where a bye-law 
or regulation is In question, is ultra 
vires of the Transvaal Provincial 
Council as conferred by sect. 85 of 
South Africa Act, 1909. — Gekmiston 
Municipality v. Angeurn & Piel, 
11913] T. P. D. 135.-H5. AF. 

sz. .] — Sects. 88, 90, 91 of 

Ord. 9 (Transvaal) of 1912, so far as 
they relate to cycle dealers, are ultra 
vires the Provincial Council of the 
Transvaal under sects. 85 (1), 89 of 
the South Africa Act, as that Act 
confers no power on Provincial Councils 
to regulate trade. A power to con- 
trol local trade, commerce or industries 
is not a necessary or Incidental function 
of local government. — ^IMaserowitz v. 
JOHANNKaBURG TOWN COUNCIL, [1914] 
W. L. D. 139.— S. AF. 

sb« .] — Sub-soots. 32, 

35 of sect. 38 of Ord. 9 of 1912, em- 
power municipal councils to make 
bye-laws for regulating, restricting, & 
licensing the use of motor oars, within 


the municipality for licemsing & 
regulating private vehicles : — Held : 
(1) the sub-sects, were lUtra vires tiie 
Provincial Council ; (2) the municijml 
council in making such bye-laws was 
entitled to charge a fee for such licence. 
— Williams v. .Johannesburg Muni- 
cipality, [1915] T. P. D. 362.— S. AF. 

B(j. ,] — If eld: the provi- 
sions of an Ordinance relating to the 
disqnalibcation for the franchise ot 
I)crsou3 of non-European origin were 
intra virc. & the fact that the effect 
was to discriminate between one race 
& another did not affect its validity. 
— Abraham u. Durban Corpn., [1927] 
App. D. 444.— S. AF. 
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HO. Crown grants.] — Crown Grants 
Act, XV. of 1895, which enacts that 
grants by the Crown of estates unknown 
to the law are not invalid, is not ultra 
vires the Indian legislature. — Secre- 
tary OF State for India v. Raja 
Partitas arathy Ai>pa Rao (1926), 
I. L. R. 49 Mad. 349.— IND. 

sp. Taxation .] — II dd : Income Tax 
Act, 8, 67, was not ultra vires . — Dr. 
R. N. SiNGHA 1?. Secretary of State 
FOR India in Council (1927), I. L. R. 
5 Ron. 825.— IND. 

sq. Acts of locxil Legislatures — Extent 
of operation.] — The United Provinces 
(5t. of Wards, like the Acts of many 
other local Le^slaturcs dealing with 
the local Ct. of Wards, has no effect 
beyond the jurisdiction of its own 
Legislature. Civil ITocodure Code 
(Act V. of 1908) gives a local Act 
local validity & speoial procedure 
validity in Its own sphere. No local 
Legislature can presoribo procedure for 
any ct. beyond its territorial juris- 
diction, & any Act passed by a local 
Legislature for its own cts, cannot be 
enforced beyond those territories. — 
Chthattoo Lal Misskr r. Naraindas 
Baunath Prasad (1928). I, L. R. 
56 Calc. 704.— IND. 

sr. Bengal Criminal Law Amendment 
Act, 1 930 — Validity. ] — The Bengal 
Crhmnal Law Amendment Act, 1930, 
does not contravene the Government 
of India Act, 1915 (c. 61).— .IrrEN- 
dranath Ghosh v. Chief Secket’ary 
TO Bengal Government, [1932] 
I. L. R. 60 Calo. 3C4.— IND. 
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o i. Powers of judge conferred on 

master by Province — Ultra vires. ]— 
Judges aro to be appointed by the 
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Governor-General in Council, under 
sect. 96 of tho B. N. A., & a Provincial 
statute coufoning uiion a master the 
powers of a judge is therefore ultra, 
vires . — Colonial Loan & Investment 
Co. V. Grady (1915), 24 D. L. 11. 176 ; 
8 Alta. L. R. 496 .— can. 


o ii. Who is “ judge ” — Not 

mast€r.]-^A master is not a judge so 
as to require ai)pointmont by tho 
Governor-General in Council within 
sect. 96 of B. N. A. Act. — POLSON Iron 
Works v. Munnb (1915), 24 D. L. R, 
18.— CAN. 

o iii. Not judge of Surrogate 

Court.] — Judges of Surrogate Cis. are 
not within sect. 96 of B. N. A. Act, 
(Sc may therefore be appointed by the 
Provincial Legislatures. — Rimmer v. 
Hannon (1921), 60 D. L, R. 637.— 
CAN. 

o iv, Whether presumed — Com- 

missioner with judicial powers.] — To 
appoint a comr. under Mining Act 
(Ont.), B. 123, & then invest him with 
powers exercisable by a superior ct., 
as that term is to bo understood in 
B. N. A. Act, is to enable the provincial 
authority in effect to appoint a Judge 
of a superior ct., which is beyond its 
power; & it could not bo presumed 
that the Governor-General had given 
the jiroviiicial appointee a patent, 
designating him a judge of a superior 
ot. — lie McLean Gold Mines, Ltd. v. 
A.-G., [1923] 1 D. L. R. 10 ; 54 O. L. R. 
573,— CAN. 


o v. .]— Colonial Loan & 

Investment Co. v. Gradv (i9i.5), 24 
D. L. R. 176 ; Polson Iron Works v. 
MUNNS (1915), 24 D. L. H. 18; RiM- 
MER V. Hannon (1921), 60 D. L. It. 
637.— CAN. 

o Vi. Judges of Superior Court— 

Board of Public Utility ConivJssionc.rs.] 
—The Board of Pnldio iKili/v ('ouirs. 
pstablishcd tmdor Publa- t tilities Act, 
1923, is not a ct. \vit])m rt. 9b ol 
B N A Act. It N an adiomiHLra- 
iiot’a. judicuit tKMtr. 
t mav have Quusi-judiri;\l datjos to 

.orform.-J>oAKr. 

W. P. 601 ; 1 1>. L. t''. 3o , 

; h\ h. J. (Can.) ‘328. 

Bi. Remuneration — 

-Held: Judges Act, ... - -..u 

34 has no application to the re- 
Hinoratioii of a judge whose appoint- 
•ont to perform the duty or 

r. that 

Judges Act, [1923] 2 D. L. R. 
04 ; 52 O, L. R. 105,-~-CAN. 
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sw. Canada — J>iatrictcourt,} — Except 
afi to matters for which particular 
statutory directions provide other- 
wise, a district ct. has jurisdiction 
over persons &: property throughout 
the province & may entertain an action 
Irrcspootive of where within the pro- 
vince the cause of action arose, the 
property la aifcuated, or defte, reside. — 
l^oLAR Akrateb Water Worka v, 
WINNIKOFF, tl921J 3 W. W. R. 370 ; 
02 D. L. K. 403 ; 17 Alta. L. R. 150.— 
CAN. 

ax. When a district 

ot. action Is not commenced In the ot. 
of that district in which deft, or one 
of defta., dwells or carries on business, 
the ct. has now no jurisdiction unless 
the action is one with respect to which 
the Pistrlot Oourts Act or some par- 
ticular statutory dlrectiou provides 
otherwise, or unless deft, by ms con- 
duct has submitted to the jurisdiction. 
— KxteYK V. KWN, [1929] 4 D. L. R. 
159 ; 2 W, W. R. 834 ; 24 Alta. L. R. 
200.— CAN. 

sb. Exchequer Court.} — Ex- 

chequer Ct. Act, 8. 22 (c), means that 
where the subject-matter of the action 
primarily, but not Incidentally, con- 
cerns a patent of invention, trade- 
mark or copyright, the ct. may grant 
any appropriate remedy known to the 
common law or equity. — McCracken v. 
Watson, [19321 Ex. C. R. 83.— CAN. 

80 , — Oreamettk Co. v. 

Famous Foods, Ltd., [1933] Ex. O, R. 
200.— CAN. 

»f. .] — Exchequer Ct. in 

a civil action has no jurisdiction to 
try the issue raised by pleading 
the Dominion Food & Drugs Act. — - 
Creambtte Co. v. Famous Foods, I/TD., 
[1933] Ex. O- R. 200.— CAN. 

sz. Prince Edward Island.} — The ot. 
of lost resort in Prince Edward Island 
is the Supreihe Ot. in that province. — 
V. SunuvAN (1876)» 1 S. C. R. 
1.— CAN. 

si. Northern Ireland — Power to 
make order against neighbouring 
counties ** — Limited to counties in 
Northern Ireland.} — Under Grand Jury 
(Ireland) Act» 1830. s. 140, the 
expression neighbouring counties " 
must be taken to mean *' noighbourlng 
counties " in Northern Ireland. The 

i urlsdlotions respoctlvely set up by 
lovt, of Ireland Act, 1920, arc mutually 
independent & exclusive of each other 
within the respective areas. — P lumb & 
Orb V. Fkrmanagui Countt Council, 
[1923] 2 I. R. 54.— IR. 

am. Migh Court of Audtralia — JPro- 
eeedings involving the inlerpretoHon dt 
appluntion of Comynonweakh of Aus~ 
tralia CongtmMon Act, s. 92,1 — The 

S uestion of the validity of detmnlna- 
OU9 made pursuant to the Dried 
Fruits Acts fbang the quantity of dried 
fruits which might be marketed within 


the (Commonwealth raises an issue 
directly involving the Interpretation 
& appfloation of s. 92 of the Constitu- 
tion, & the question of the validity 
of acquisitions of dried fruits pursuant 
to those Acts, also, raises an issue 
directly Involving the interpretation of 
the Constitution, & an action raising 
those questions is. therefore, within the 
original jurisdiction of the High Ct. 
conferred by Judiciary Act, 1903-1926, 
B. SO. — James v. The State of South 
Australia (1927), 40 O. L. R. 1.^ — 
AUS. 

sn. To make order refused by 

court of co-ordinate jurisdioHon .} — 
Jones v. Jones (1928), 40 O. L. R. 
315; [19281 V. L. R. 112; [1928] 

Argus L. R. 45.— AUS. 

go. Proceedings between residents 

of different States — One plaintiff dt 
defendant resident in same State .} — 
An action instituted in the High Ct. 
In which there is on each side of the 
record a resident of the same State who 
is a necessary party to the action is not 
a matter between residents of different 
States within the Constitution, s. 75, 
& the High Ot. has no jurisdiction to 
entertain it. — Watson & Godfrey v, 
Cameron (1928), 40 0. L. R. 446; 
(19283 Argus L. R. 44.— AUS. 

gp. Actions between States — - 

Helming to boundaries.} — ^The boundary 
between two States having been flxod 
by an Imperial Act of Parliament 
before federation : — Held the High 
Ct, had jurisdiction by sect. 76 of the 
Constitution to entertain an notion by 
one of these States against the' other 
seeking a declaration that certain land 
adjoining that boundary & in the de 
facto occupation ot the other State 
formed part of the territory of the 
former State. — South Australia v. 
ViOTORiA (1911), 12 O. L, R. 667 : 07i 
appeal, [1914] A. O. 283, P. C.— AUS. 

sr. Tori — Action by Common- 

wealth against Siate.y—Held : the High 
Ct. has jurlsdlotion to entertain on 
action for a tort brought by the 
Commonwealth against a State with- 
out the oonsent of that State. — 
Commonwealth v. New South Wales 
(1923). 32 O. h. R. 200.— AUS, 

gt. right of appeal from 

Central Court of New Guinea .} — 
Sect. 108 b of Mining Ordinance, 1922- 
1926 (N.G.), as Inserted by sect. 18 
of Mining Ordinance (No, 2), 1926, 
provides that on the hearing of an 
appeal from the Warden's Ct, to the 
Central Ot, ** the Central Ot. may 
make an order reversing ot varying 
the decision of the Warden's Ot., pr 
dismissing the appeal, & all such orders 
shall be final & conclusive on the 
parties ” : — Held : by the whole ct., 
as such orders are final & conclu- 
sive," leave to appeal therefrom to the 
Ct. cannot be granted under 
seot. 24 of the Judicial Ordinance, 
1921-1927 (N. G.).— Edxe Cri&BK 
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Pty. V. Symes (1929). 43 O. L. R. 53. 
—AUS. 

»v. Principles applied.} — In an 

action for libel in the Supreme Ot. of 
New South Wales a verdict had boon 
given for deft, which, on appeal by 
pltf.. had as to ono count been set 
aside 8l a new trial ordered. Deft, 
applied to the Supreme Ct., under 
rule 2 of the Order in Council of 
Apr. 2, 1909, for leave to appeal to 
the Privy Council, but leave was 
refused : — Held : leave to appeal to 
the High Ctv from the order of the 
Supreme Ct. directing a new trial 
should ho refused. — Smith’s Weekly 
Publishing Co. v. Myerson (1924), 
34 O. L. R. 141.— AUS. 

gw. .] — Special leave to 

appeal in coses Involving leas than the 
appealable amount will not be pranted 
by the High Ct. as of course, but the 
conditions laid down by the privy 
Oouncil will be considered. — Norton 
V. Taylor (1905). 2 C. L. R. 291.— 
AUS. 

gy. .] — 'XTie High Ct. has 

no jurisdiction to entertain an appli- 
cation by way of appeal for a new 
trial after a verdict of a jury in an 
action in the Supreme Ct. of a State 
exercising federal Jurisdiction. — Com- 
monwealth V, Brisbane Melling Co. 
(1916), 21 O. L. R. 569.— AUS. 

gjB. .] — The jm’isdiotion 

conferred hy Lands Clauses Consoli- 
dation Act, 1881 (S. A.), ss. 5-10. is 
conferred, not upon the Supreme Ct., 
but upon a Judge of the Supreme Ct. 
as a persona d^gnata with a right of 
appeal to the Full Ot. of the Supreme 
Ct. & therefore, a descislon of a judge 
exercising the jurisdiction so conferred 
is not a judgment of the Supreme Ct, 
within sect, 73 of the Constitution 
from which an appeal will lie as of 
right to the High Ot. — MacDonald v. 
South Australia Rt. Comrs. (1011), 
12 O. L. R. 221.— AUS. 

gb. ,] — Conviction quashed 

by Supremo Ot. Special leave to 
appeal granted, & motion to rescind 
special leave refused, notwithstanding 
that accused was no longer In custody. 
— ^A.-G, FOB New South Wales v. 
Jackson (1906), 3 O. L. R. 730.— 
AUS. 

sd. The High Ot. has 

jurisdiction to entertain an appeal 
from the Supreme Ot. of a State in a 
case of habeas corpus. — ^A.-G. FOR 
Commonwealth v. Ah Sheunq (1906), 
4 0. L. R. 949.— AUS. 

PART n. SECT, 4, SUB-SECT, 2,— J. 

228 ii. " SuU for land."]— 

HATIMBHAI HASSANALLY V. EUUXJEE 
Dinshaw (1927), I, L. R. 51 Bom. 
ol6. — HID, 

0 1. At C(UcuUa—~To direct 

appellant to Privy Oouncil to provide 
funds to enable mmor to be represemed.'h-^ 



that such to appeal (the trial not being by 
jury) will lio upon a matter of fact, contains 
no indication of limitation or restriction 
on tixe High Ot. in the exercise of its powers 
as an appellate trib^mal. The High Ct. has, 
under the Code, full power to review at large 
the evidence on which the order of acquittal 
was fotmded & to reach, if it think lit, the 
conclusion that on that evidence the order 
of acquittal should be reversed. — S heo 
Bwajrxjp V. Hinq-Empebor (1934:), 51 T. L. K. 
10 ; 78 Sol. Jo. 600, P. 0. 

228b. To increase sentence.] — Chonbidya v. 

R. (1934), 78 Sol. Jo. §97. 

234a. Court of civil Judge of Secunderabad — 
Limitation of action.] — ^Applt. sued resps. in 
the ot. of the civil judge at Secunderabad to 
recover money lent to a deceased relative. 
Both the borrower & the alleged surety 
& their representatives wore residents in 
Hyderabad, in which the civil judge’s ct. had 
no jurisdiction. If the suit had been brought 
in the Nizam’s ct. at Hyderabad, it would 
have been barred by Stat. Limitations, but, 
in the Secunderabad ct. foreign residence 
could be claimed by way of exemption from 
limitation. Judjpient of the Resident at 
Hyderabad dismissing the suit affirmed, no 
part of the cause of action having arisen 
within the local limits of the ct. of the civil 
judge at Secunderabad. — Rai Bahadur 
BANS iiiAL Abirchand V. Ghqlan Mahbub 
Khan (1925), 42 T. L. K. 6, P. C. 

K* Other Particular Courts, 

234b .Bechuanaland Protectorate — Magistrates’ 
Court — Limited to criminal matters.] — By a 
proclamation issued in 1891 pursuant to 
Foreign Jurisdiction Act, 1890 (c. 37), 

Magistrates’ &> other cts. were established in 
the Bechuanaland Protectorate. By clause 8 
the jurisdiction of the cts. was not to extend 
to any matter in which natives only were 
concerned, unless exercise of the jurisdiction 
was necessary in the interests of peace, or for 
the prevention or punishment of acts of 
violence. By clause 9 where jurisdiction was 
exercised the decision was to follow the laws 
customs of the natives concerned, unless 
those laws & customs were incompatible with 
peace, order, & good government. Three 
natives were parties to an armed & mur- 
derous attack upon their tribal chief. As 
punishment the chief, after consulting & 
with the approval of his native council, 
caused their bouses to bo burnt. The action 
of the chief was in accordance with the 
custom of the tribe in the case of an armed 
rebellion. Two of the natives were convicted 
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by a Magistrate of attempted murder, ^ 
sentenced to imprisonment ; the sentences 
were reduced, as the houses of the accused 
had been burnt. Subsequently the three 
natives brought civU suits in the Magistrates* 
ct. against the chief for damages in respect 
of the house burning, & the chief counter** 
claimed : — Held : the ct. had no jurisdiction 
in the civil suits having regard to clause 8 of 
the proclamation, as the matter was one in 
which natives only were concerned, & there 
was no evidence of the probability of any 
further breach of the peace or acts of violence. 

Semble : the custom of house burning, 
above referred to, was incompatible with 
peace, order, & good government within the 
meaning of clause 9 . — Khama v, Ratshosa, 
[1931] A. C. 784; 100 L. J. P. 0. 229; 145 
L. T. 657, P. 0. 

234c. Lagos — ^District Court — Jurisdiction of com- 
missioner — Validity of order of Chief Justice.] 

— Applt. was charged in the District Ct. of 
Ijagos (a) with forging a Govt, tender, Sn 
(b) with fraudulently uttering the forged 
tender, contrary to sects. 467 & 468 of the 
Criminal Code Ordinance. He was tried 
summarily before a police magistrate, who on 
Mar. 20, 1933, found him guilty on both 
charges & sentenced him to nine months’ 
imprisonment with bard labour in respect 
of the first charge & to six months’ imprison- 
ment with hard labour in respect of the 
second charge, the sentences to run concur- 
rently. Beet. 45 of the Supreme Ct. 
Ordinance gave every oomr. in criminal 
matters jurisdiction for summary trial where 
a person was charged with an offence punish- 
able by imprisonment not exceeding six 
months, & where any person was charged 
with an offence punishable upon summary 
conviction, &> where any person was charged 
with an offence which, if proved, could be 
adequately punished with imprisonment for 
not more than six montlis. Sect. 46 gave 
power to the Chief Justice by special order to 
authorise an increased jurisdiction to be 
exercised by a comr., & to revoke such special 
order, but no such revocation should prejudice 
the issue of a new special order to the same 
commissioner. By an order dated Feb. 24, 
1928, purporting to be made under sect. 46 
the Cluef Justice authorised aU police magis- 
trates & comrs. to inflict punishment of 
imprisonment for a term not exceeding twelve 
months : — Held : sect. 46 of the Supreme 
Ct. Ordinance empowered the Chief Ju.stice to 
make a special order, to be exercised by a 
comrs., but did not empower him to ma ke n. 
general order in the terms of the order of 


The High Ct. is not entitled after the 
hnaJ admission of a Pdvy Council 
appeal to make an order diredblng applt. 
In the Privy Ckmnoll caee to put me 
miardlan of the minor reap. In funds 
to have the case argued on behalf of the 
minor before the Judicial Oommlttoo, — 
Bm Bikbxm Kishorb Makzecta o. Ai.! 
Ahamap (X927), L L. B. A5 Oalo. 758. — 
IND. 

e 11. — AUahabadd — The Inherent 
powers of the Supreme Ot. of Oaloutta 
wure not oonfen^ on the ABahabad 
Hiffh Ot. by the ibdlan High Courts 
Ac4, ledt.*--MAnANX Shantanand Oib 
V , Mahant Basudkvanand Om (1980), 
I. L. R. 59 All. 619.— JN0. 

sp. Jurisdiction of Supreme Court of 


Bengal — Limitation to British subjects — 
Who are.}— Sect. 14 of 13 Geo. 3. c. G3. 
oonflues the lurisdiotion of the Supreme 
Ct. beyond the limits of Calcutta to 
British subjecte. In the early statutes 
relating to India, the words “ British 
subject^* mean a sublet of the King 
of British birth . — lie Phanindra- 
OHANPBA Set (1930), I. L. K. 58 Calc. 
919.— 'IND, 


er. Foreion courts — Whai included,) 
-In the oontemplatJon of the general 
w of British India there are o^y two 
Ends of cts. — British Indian Cts, & 
oreign cSw. — dc wliatever is ** 

rltlsV liSin Ct. is a 
hereforo, guoad the ct», 
jdla. the ots. of foreign oouhtrlod. 
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British Colonieri, .V avsigin'd tractn l.kf 
Bocunderabad stand uptui an equti 
footing as Koroigu - Sj ,ru:;i>KnA' 
BAD OFFfOIAl. JiKC’fnVRU 
MINAREYAKA L Jj. Af-flU. 

7 2 7. —IND. 

sw. CWl courts in 
^'lustre Jurisdiction over ctvi,l riff ms,] 
I'he C’ivii Uts. as woistitutod by law in 
Burma alono aro vt'Stod vMt/i jiU’lS' 
liction ti> detormine disputes rospocting 
•iv'il rarhtH cts. of law. tie will remain so 
rested unless and imtd then jurisdiction 
^ abrogated by a sfAitntory enautrient 
massed bv an authorll y duly constituted 
3 tljat behalf. — tJ P yin NY a ThiHA v, 
f Gttama (1035), I. L. R. 13 Matt. 648. 
-IND. 



Feb. 24^ 1^28, iucreaemg the crimmal Juris- 
diction of all police magistrates indis- 
criminately ; consequently the decision of the 
police magistrate to try the case summarily 
under the discretion given to him by the third 
para, o! sect. 45, as purporting to be extended 
by the order of Feb. 24, 1928, & the sentence 
of nine months* imprisonment in respect of 
the first charge were unjustified. — A kerble 
(David Evaristo) v. R., [1934] A. 0. 523; 
103 L. J. P. a 91 ; 151 U T. 530 ; 30 Cox, 
C. (1 174, P. 0. 

234d. Gold Coast — Paramount Chief's Tribunal — 
Appeal — Conditions precedent.] — ^Having re- 
gard to sect. 77 (2) of Native Administration I 


Part III. — Laws 

238a. Rule of English law as to parliamentary 
control of revenue — Application in New 
Zealand.] — It is a principle of the British 
constitution, inherited in the constitution of 
New Zealand, that no money can be taken 
out of the Consolidated Fund into which the 
revenues of the State have been paid, except 
under a distinct authorisation by Parliament 
itself ; a payment made without that 
authority is illegal & ultra vires, & the money, 
if it can be traced, can be recovered by the 
Govt. 

An agreement made in 1913 provided 
(inter alia) that the Minister of Railways of 
New Zealand, representing the Crown, should 
pay to applts. £7,500 when apidts. granted a 
lease to B. & Co. The making of the agree- 
ment had been authorised by an Act of 1912, 
which empowered the Minister, without 
further appropriation, to pay to applts. out 
of the Public Works Fund such sum as might 
be payable in accordance with the agreement. 
Owing to an alteration in the scheme to 
which the agreement related, the Minister 
did not require applts. to grant the lease, <fc 
it was not granted. Nevertheless the £7,500 
was paid by the Minister of Railways to 
applts, in 1914 out of a vote included in the 
Public Works Schedule to the Appropriation 
Act for the year, & the Controller & Auditor- 


Ordinance of the Gbld Coast Colony, there is 
no jurisdiction to hear an appeal from a 
Paramount Chiefs Tribunal unless before 
leave to appeal was granted the taxed costs 
of the hearing have been paid in money, or 
a sum sufficient to satisfy them has been 
deposited in ct. ; the Appellate ct. cannot 
waive compliance with the above statutory 
requirements. Appeal dismissed. — O ubnb 
Moore v, Akbsses Tayeb, [1935] A. 0. 72 ; 
104 L. J. P. 0. 38 ; 152 L. T. 241, P. 0. 

2340. Eastern Africa — Court of Appeal — Appeal 
from— Conditions precedent. J—Braoia Czeozo- 
wrczEA V. Markus, [1935] W. N. 127 ; 80 
L. Jo. 77 ; 180 L. T. Jo. 113, P. C. 


of the Colonies. 

General passed the sum as being so payable : 
— Held : as the lease had not been granted 
the payment of the £7,500 was not authorised 
by the Act of 1912, & it was recoverable by 
the Govt. & could be deducted from a larger 
sum admittedly due to applts. — Auckland 
Harbour Board v. R., [1924] A. 0. 318 ; 93 
L. J. P. 0. 126 ; 130 L. T. 621, P. C. 

Annotations : — ^Refd. A.-G.r. G. S. & W. Hy. of Ireland, [19251 
A, C. 7.54 ; North Charterland Exploration Co. (1910) 
V. li. (1930), 99 L. J. Ch. 483, 

241. Add. Annotation : — Consd. Arseculeratne v, 
Perera, [1928] A. C. 173. 

242. Add Annotations : — Refd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444 ; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 

243. Add. Annotation : — Refd. Abeyesekera v. 
Jayatilake, [1932] A. C. 260. 

250. Add. Annotation : — Distd. Performing Right 
Society, Ltd. v. Bray U. D. C., [1030] A. C. 
377, 

251. Add. Annotation : — Refd. Khoo Hooi Leong 
V. Khoo Chong Took, [1930] A. C. 346. . 

252a. Revenue laws.] — When a foreign colony 

becomes a British colony the British laws of 
revenue immediately attach. — The Friend- 
ship (1814), 1 Dods. 373 ; 165 B. R. 1346. 


PART in. SECT. 1, SUB-SECT. 1. 

239 1 . Introducti/m of English law by 
colonial statute.} — The custom whereby, 
when marine insurance was effected 
through a broker, the broker &: not the 
assured was liable to tlie imdorwriter 
for the premium, while the underwriter 
was directly responsible to the assured 
for the loss, was not so firmly estab- 
lished as part of the law of England in 
1792 that it was to be deemed to have 
been introduced into Upper Canada hy 
32 Geo. 3, o. 1. — O'Keefe & Lynch of 
Canada, Ltd. v, Toronto Insurance 
& Vessel Agency, Ltd.* [ 1926 ] 4 
D, L. R. 477 ; 69 O. L. H. 235.— 
CAN. 


239 li. .1 — The rale to 8heUey*8 

Case Is not part of the law of Alberta, 
since it was not ** applicable ** within 
North-West Territonties Act, 1834, 
to the Territories . — Re Simpson Estate 
(Alta,), [19271 4 1). L. R. 817 ; [19271 
3 W. W. B. 634.— CAN. 


239 ill. .1— HeW ; the English 

common law, as it was established on 
July 15, 1870, was introduced into the 


North-West Territories by Statute of 
Canada, 1886, c. 25, s. 3, & the same 
was neither expressly nor by implica- 
tion altered or amended, in its applica- 
tion to riparian rights, by any subse- 
quent Canadian legislation. — Fares 
V. 11., [1929] Ex. O. 11. 144 ; on appeal. 
(1932] S. C. R. 78 ; 1 D. L. R. 421,— 
CAN, 

239 iv. .1 — The provisions of 

Land Titles Act, R. S. S., 1930, re- 
specting leases do not apply to pre- 
mises situated to a national park 
subject to Saskatchewan Natural 
Resources Act, 1930. In the absence 
of any other Saskatchewan statute 
dealing with said leases the law 
applicable thereto is the law of Eng- 
land as introduced by North-West 
Territories Act. — Cherry v. Smith, 
[1933] 1 W. W. R. 205.— CAN, 

sa. Legal & egnitdble estates — British 
India.] — There is no distinction be- 
tween legal & equitable estates in 
British India. — Sdrendramohan Ray 

CUANDHUEI V. MaHENDRANATH 
Ban]^i (1931), I. L. R. 69 Calc. 
78X.-XinD. 
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PART in. SECT. 1. SUB-SECT. 2.— A. 

jj j, Inapplicability to specified 

community .} — In order to show that 
the English law on its Introduction to 
India In 1726 was inapplicable to a 
particular community, it is not enough 
to prove that the community had, 

E rlor to that date, been governed by a 
iw differing from EngU^ law. Wnat 
must be shown Is that the English law 
is based on or presupposes social or 
politloal conditions peculiar to the 
country of Its origin & it Is impossible 
or inexpedient to apply the provisions 
of It to the community In question.— 
In the Goods of Bzrah (1930), 
I. L. R. 58 Calc. 761.— WD. 

k li. Oomrrum law not engrafted 

on local statuUs .] — In India, where 
there are definite statutes enacted, 
they have to be followed. The rules 
of the common law of England, or the 
legal maxims embodying certain 
judicial principles, however wholesome 
they may be, cannot bo engrafted upon 
the Indian renal Code.— OEmpkror v. 
JOTI Prasad Gupta (1931) I. L. B. 53 
All. 642.— IND. 



268* AS4* Jtnnc?>toiion : — Berthiamne v. 

266a* Rw^glilttott a! existing proprietary rights — I 
K^Ot of proelamation.l— After a sovereign 
State haeacquired territory, either by consent, 
ot* by oesalon nnder treaty, or by the occupa- 
UoE of tOTdtory theretofore unoccupied by a 
recognised ruler, or otherwise, an inhabitant 
of the territory can enforce in the municipal 
cts. only such proprietary rights as the 
Sovereign has conferred or recognised. Even 
If a treaty of cession stipulates that certain 
inhabitants shall enjoy certain rights that 
gives them no right which they can so en- 
force. The meaning of a general statement 
in a pxpclamation that exisBng rights will be 
recognised is that the Govt, will recognise 
such rights as upon investigation it finds 
existed. The Govt, does not thereby re- 
noimce its right to recognise only such titles 
as it considers should be recognised, nor 
confer upon the municipal cts. any power 
to adjudicate in the matter. 

Applts. brought a suit for a declaration 
that they were proprietors of certain lands 
situated within territory which in 1860 had 
been ceded to the British Govt, under a 
treaty : — Held : ujpon the facte, & applying 
the above principles, the suit faded. — 
Vajesingji Joravarsingji V , Secretary of 
State fob India (192i), L. B. 51 Ind. App. 
857, P. C, 

270, Add the following para. ; — 

There is no authority for saying that the 
Roman- Dutch law of Holland, which was 
in force in Ceylon at the date of its conquest 
by the British, & has not since been abro- 
gated, empowered the subject to sue the 
Government. Since the conquest a very 
extensive practice of suing the Crown has 
sprung up & been recognised by the legis- 
lature : — Held : therefore, such suits are now 
incorporated into the law of the land. 
Further, where the Crown is pltf. & defts. 
sue in reconventiou, the ct. is not bound to 
give separate judgments, but may set off 
the amount awarded to defts. against that 
awarded to the Crown, & give judgment for 
the balance, — HETTraswAGB Sijian Appu 
V. Queen’s Advocate (1884), 9 App. Cas. 
571, P. 0. 

271a. .] — WlJEYEWARDBNE V. JaYA- 

WARDENB (1924), 94 L, J. P. C. 44 ; 132 L. T, 
161 ; 69 Sol. Jo. 793. 

281a. •]— -By Art. 1384 of the 

Code Cwilf the law prevailing in Mauritius, 
it is provided that Lee Mditrea et Us Com- 
mettants [sord responsahUs} du dornmage cause 
par leure domestiqvsa et priposis dans Us 
fonctions wxqueUes its Us ont employes : — 
Held : in order to make the Commettant 
responsible for damages occasioned by the 
negligence of the FrSposi, it is necessary to 
estamish that the Fr^posi was acting sous 
lee ordrea^ aoue la direction et la aurvmllanoe 
du CdmmeUcmt — SAbakdat v, SaIssb (1866), 


VoL XVIL— DependenoiM. Oasw 

L. B. 1 P. 0. 152 ; 8 Moo. P. 0. 0, N. 

534 ; 34 L. J. P. 0. 35 ; 12 Jur. N. S. 301 ; 

14 W. E. 487; 16 E. E. 202, P. 

28Sa. Lagos — ^Validity of native custom.} — ^If 

occupier of a dwelling in one of the native 
compounds at Epetedo, Lagos, asserts a right 
therein inconsistent with the lawful ri^te 
of the chief, the chief is entitled by native 
law & custom to evict not only the offending 
occupier but also those of his relatives who 
have supported or sided with him against the 
chief. The custom, thus limited as to the 
relatives liable to be evicted, is not repugnant 
to natural justice, equity & good conscience 
BO as to he one from which judicial sanction 
must be withheld. The Judicial Committee 
were not prepared, without further argument, 
to uphold the custom so far a,8 it was stated 
to include a right to evict all the relatives ; 
that extension was not necessaiy for the 
decision of the case. A chief should not 
proceed to eviction without obtaining from 
the ct. a declaration of forfeiture ; if he does 
so he will be required very strictly to justify 
his conduct if it is called in question in sub- 
sequent proceedings. — I dewu Inasa v. Saka- 
RIYAWO OSHODI, [1934] A. 0. 99 ; 103 L. J. 
P. 0. 9 ; 160 L. T. 183 ; 60 T. L. B. 168, P. C. 

Annotation : — ^Refd. Sakariyawo Oshodi v. Brimah BaloRtui 
& Scottish Nigerian Mortgage & Trust Co., (1936] 2 All 
E. R. 1632. 

284a. Native custom originally barbarous — Recog- 
nition by court on modification.]— (1) The 
Governor of Nigeria, purporting to act under 
the Deposed Cliiefs Removal Ordinance, 
ordered appit. to leave a specified area, Sc 
upon his failing to comply ordered his depor- 
tation to another place in the Colony. 
Appit. applied to the Supreme Ct, of Nigeria 
for a writ of habeas corpus^ contending 
(a) that he was not a native chief ; (6) that 
he had not been deposed ; (c) there was no 
native law or custom which required him 
to leave the area, & consequently the con- 
ditions did not exist entitling the Governor 
to make the orders : — the powers of the 
Governor under the Ordinance were purely 
executive & it was the duty of the ct. to 
investigate the questions raised by appit. ’s 
contentions & to come to a judicial decision 
thereon. 

(2) The Governor can make a deportation 
order under sect. 2 (2) of the Ordinance 
without previous proceedings before a magis- 
trate. 

(3) A native custom which origiimlly was 
barbarous, & therefore one to which a cl. 
could not give effect, may have become 
recognised by the native community hi a 
milder & acceptable form without losiug its 
essential character of custom, but the ct. 
cannot itself transform a baj*barous custom 
into a milder one. — E shugbati Ei-eko 
Nigeria Government (AnMiNisTEurNG 
Officer), [1931] A. O. 6<J2 ; 100 L. J. F. (/. 
162 ; 145 L. T. 297, F. O. 

290. Add. Annotation : — -Retd, Nadan v. B., [19 JO] 
A. C. 482. 


PART in. SECT. 1, SUB-SECT, 

2S4 il, vu — , Gwin)W,]-~-Tbe 

&: effect of the provlKoxx in 
of Lawd A. . . 


J.S, 


& equity that were in force in England 
on ‘ May 9, 1921 * shall he in force in 
the Tenitory " of Now Uuln^. dis- 
onssed. — B ooth v. Booth (1923), 62 
0. L. 1; 41 Argus L. B. 183 ; 8 
A. E. J. 460.— AUS. 

jia4 iij. Married uwnen.J— 

67 


The wumcity of a married Woman in the 
Territory of New Guinea to acquire Sc 
enjoy pi-operty is not limited ai at 
ooininoji law prior to Married Women's 
Acts. — ^UooTH V. Booth 
0. L. R. 1 ; 41 Argus L. R. 
L, J. 460.-- AUS. 


property 

188; 8 A. 
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293. Add. Annotation : — Distd* Performing Eight 
Society, Ltd. v. Bray U. D, O., [1930] A. C. 
377. 

297. Before this case add ** See^ note. Statute of 
Westminster, 1931 (c. 4), 8. 4.” 

807. Add. Annotation : — Consd. Be Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 626, 

810a. Moneylenders Act, 1927 (c. 21) — ^Not applic- 
able in Straits Settlements,] — A moneylender 
carrying on business in the Straits Settle- 
ments sued there on a promissory note & 
post-dated cheque mven in respect of a loan. 
Deft, pleaded that the suit could not be 
maintained, as there was no note or memo- 
randum in writi^ of the contract in accord- 
ance with English Moneylenders Act, 1927 
(c. 21), s. 6 ; he contended that that sect, 
applied by virtue of sect. 6 (1) of Ordinance 
No. Ill (Civil Law) of the Colony Held : 
the defence failed, because no question arose 
in the suit with respect to mercantile 
law ” so as to make- English law apply under 


the terms of the Ordinance. — Shaik Sahied 
Bin Abdullah Bajebai v, Sookalinoham 
Ohettiab, [1933] A. 0. 342 , 102 L. J. P. O. 
Ill; 149 L. T. 26, P. C. 

Annotation : — Refd. Nllialoliand Nayalcband v. MoMuUaD, 
fl9S4Jl K. B. 171. 

315a. Umltatlon Act, 1623 (o. 1^ — Extends 

to India.] — Bast India Co. v. Oditcjhubn 
{I860), 7 Moo, P. O. C. 85 ; 6 Moo. Ind. App. 
43 ; 14 Jur, 263 ; 13 B. B. 811, P. C. 
Annotation: — VoUd, Kuokznaboyc v. Mottloliund (1853), 
8 Moo. P. C. C. 4. 

315b. S. P. Ruokmaboye v. Luixoobhoy Mot- 
TICHUND (1853), 8 Moo. P. O. C, 4 ; 5 Moo, 
Ind. App. 234; 22 L, T. O, S. 203 ; 14 B. R. 
2, P. a 

316. Add. Annotation : — ^Dlstd. Shaik Sahied Bin 
AbduUah Bajerai v. Sockalingam Chettiar, 
[1 933] A. 0, 342. 

824. After this case add : — 

“.] — See, now. Statute of Westminster, 
1931 (c. 4). s. 3. 


PART HI. SECT. 2, SUB-SECT. 1.— A. 

h i. Mode of exclusion — Subject- 
matter covered by colonial legislation .] — 
The provisions, relating to fraud ulenc & 
preferential assignments, of Assign- 
ments Act, 1907, repealed In 1921, 
ro-enacted In 1922, & consolidated in 
Fraudulent Preferences Act, R. S. A. 
1922, ooustitutod a complete code upon 
the subject which had the effect of 
excluding ptat. 1 3 Eliz. o. 5, s. 3, as to 
a penal aotlop.— Connoks e. Eau, 
[l9hl2D. L.K. 59; 1 W.W. R. 1050; 
20 Alta. L, li. 205.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.— B. 

a (p. 402) 1. Administrator — Appoint- 
ment^Oouri of l-*rohate Act, 1857, «, 73 
—Applicable in New Zealand,}— Ct. of 
Probate Act, 1857 (o. 77), s. 73, is, 
nvutatis mutandis, in force In New 
Zealand, 8c is equally applicable to 
real estate as to personal estate. — Re 
Hunteu, Hunter v. Hunter & 
Hunter, [1932] N. Z. L. R. 911.— N.Z. 

1 (p. 463) i. Examination of 

petitioner — Evidence Amendment Act, 
1869.}— Soot. 43 of Divorce & Matri- 
monial Causes Act, 1857, was, semble, 
completely superseded & covered by 
Evidence Amendment Act, 1869 ; &, 
In any event, Is not in force In Alberta 
since it le in direct conflict with sect. 8 
of Alberta Evidence Act, R. S. A., 
1922, o. 87. — Embnt V. Emeny (Alta.), 
11929] 1 D. L. R. 253 ; [1929] 3 

W. W. R. 577 ; 24 Alta. L. R. 303.— 
CAN. 

p (p. 463) i. Expropriation — Land 
(Jlauses Act, 1845 — Not applicable in 
Ontario.] — Re Mayo v, Toronto City, 
[1929] 3 D. L. K. 890 ; 64 O. L. R. 
139.— CAN. 

T (p. 463) i. Not applicalfle to New 

South Wales .] — Reiu v. Fitzgerald 
(1931), 48 N. 8. W. W. N. 25.— AUS. 

8 (p. 463) 1. Applicable to British 

Colurnbia,y—14t Geo. 3, o. 78, is, I 
think. In force in this Province 
(Clement, J.). — Laidlaw v. Crow's 
Nest Ry. (1909), 14 B. 0. R. 169; 
affdf 42 S. C. R. 365.— CAN. 

w (p. 463) 1. Forfeiture Act, 1870 (c. 
2Z}—Not applicable to Saakatmewan,}— 
Re Noble (Sask.), [1927] 1 W. W. R. 
938.— CAN. 

g (p. 463) i. Applicable to New 

Brunswick.] — 9 Anne, o. 41, as 
amended by 5 & 6 Will. 4, o. 41, b. 1, 
is in force In New Brunswick. — ^L b 
Blano V. Thomas (1932), 5 M. P. R. 
401.— CAN. 

g (p. 463) U. Applicable in 

Manitoba .] — Windsor Hotel Oo. n. 
Silverman, [19341 3 W. W. R. 249; 
[1936] D. L. R, 6X6 ; 02 0. O. O. 247.— 
CAN. 


g (p. 463) iii. Habeas Corpus Act <t 
Bui of Rights — Not applicable to British 
India.] — Noitbor the Habeas Corpus 
Act nor the BUI of Rights forms part 
of the law of British India. — Jiitin- 

DRANATH GHOSH V, CHIEF SECRETARY 

IX) Bengal Govt. (1932), I. L. R. 60 
Cal. 364.— IND. 

i (p. 463) I. Insurance — Life Assur- 
ance Act, 1774 — Not applicable in 
Saskatchewan.] — Held : iinpliedJy re- 
pealed by the Saskatchewan Insurance 
Act as enacted in 1915 & re-enacted 
In 1924-1925. — Crown Bakery, Ltd. 
V. pREi^RRED Accident Insce. Co. 
OP New York, [1933] 2 W. W. R. 
33 ; 4 D. L. R. 117.— CAN. 

t (p. 463) i. Not applicable to New 

South Wales,] — Hazelwood v, Web- 
ber (1926), 62 C. L. R. 208 : 35 

S. R. N. S. W. 140 ; 62 N. S. W. W. N. 
53 ; 41 Argus L. R. 76 ; . 8 A. L. J. 
345.— AUS. 

dd (p. 463) 1. Apportionment 

Act, 1870.] — Held: not In force In 
Saskatchewan, — Uglum v. Torkelson, 
[1930] 3 W. W. R. 26 ; 4 D. L. R. 1022. 

—CAN. 

oo (p, 463) 1. Applicable to 

Alberta.] — The ** prohibited degrees of 
consanguinity or aflainity " referred to 
in 6 & 6 Will. 4, c. 64, are those set 
out In Archbishop Porker's Table of 
1663, which 4s printed In the Book of 
Common Prayer of the Church of 
England, & this Act is In tovee in 
Alberta, except in so far ari said table 
is altered by R. S. O., 1927, c. 127.— 
Re Seidler & Mackie (Alta.), [1929] 
4 D. L. R. 478 ; 2 W. W. R. 645.— CAN. 

ooo (p. 463) li. Applicable 

to Alberta.]— 5 Sc 6 WUl. 4, c. 54, is In 
force in Manitoba. — Dbjabdin v. 
DejaRDIN, [19321 2 W. W. R. 237.— 
CAN. 

q (p. 464) i. >Scf-ojOr.]— Statutes 

of Set-ofl, 1729 & 1736, are stUl in 
force in New Zealand. — Bushill o. 
Melvell^ [19341 N. Z. L. R. Supp. 
211 ; G. L. R. 809.— N,Z. 

r (p. 464) i. Judicature Acta — 

Rules und^ — Not applicable in On- 
tario,] — The efleot of rule 2 of the mles 
of 1913 is to make those roles a com- 
plete code of procedure, either by 
special provisions or by analogy, Sc the 

g raotioe in England no longer obtains 
rOntario. — :feMP v. Beattie, [1929] 
1 D. L, R. 65 ; 63 O. L. li. 176,— CAN. 

r (pu 464) if. Procedure in forma 

pauperis — 11 Hen. 7, c. 12 — Applicable 
in British Columbia.]— Bland v, 
AGNEW, [19323 3 W. W. R. 222 : 4 
D L. R. 454 ; 46 B. 0. R. 230.— CAN. 

r (p. 464) III. r ^.1— 

The stotute of 11 Hen. 7, o. 12, entitled 
** A mean to help Sc speM poor persona 
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in their suits,'* Is in force in British 
Columbia. — Bland v. Agnew (No. 3), 
[1933] 3 W. W. R. 88 ; 4 D. L. R. 766 1 
47 B. C. R. 7.— CAN. 

t (p. 464) i. Real Edate Charges Act, 
1867 (c. 69), 8. 2 — Applicate to 

Saskatchewan.] — Re maoDougall, 
[1927J 3 D. L. R. 464 ; [1927] 1 

W. W. R. 612 ; 21 Sask. L. R. 397.— 
CAN. 

ee (p. 464) i. Application 

in Canada.] — Held : the question of 
limitation of liability was governed 
by Merchant Shipping Act, 1894, Sc 
not by the Canada Shipping Act, since 
the Colonial Laws Validity Act had 
not been abro^ted by British North 
America Act & the Statute of West- 
minster, has no retroactive effect. — 
Canada Steamship Lines, Ltd. v. 
Emile Charland, Ltd., [1933] Ex. 

C. K. 147.— CAN. 

gg (p. 464) i. Charging order .] — 

Solicitors Act, 1800, s. 28, is in force in 
Saskatche^van 8c must be given full 
effect in matters of practice & pro- 
cedure In the cts. thereof. Under its 
provisions, the ct. has power, in any 
proceedings, to make a charging order 
in favour of a solr., with ro8i)ect to Ids 
taxed costs, against any property re- 
covered through his instrumentality ; 
8c the charge may be granted not only 
upon the interest in the preserved 
property of those by whom the solr. 
was employed but also upon the 
interests of others interested in the 
preserved property who get the benefit 
of its preservation, even though they 
were not parties to the action, — 
Bloomaebt V. Dunlop, (1930] l 
W. W. R. 270 ; 2 D. L. R. 30; 24 
S. L. R. 261.— CIAN, 

mm (p. 464) i. Applicable to 

Alberto.)— Lamb v. Lamb, [1926] 4 

D. L. R. 626 ; [1925] 3 W. W. R. 397. 
—CAN. 

b (p. 465) i, Applicable to 

Iwdto.)— The above Act extends to 
India. Sc applies to Hindoos Sc Mahome- 
dans as well as Europeans, in civil 
actions In the Supreme Ct. — Ruokma- 
BOYE V, Lulloobhoy Mottiohund 
(1853), 5 Moo. Ind. App. 234.— IND. 

• (p. 465) i. Mercantile Law 

Amendment Ad, 1856, s. 14 — Applic- 
able in Imperial Bank 

OF Canada v. HuszkS, [1932] 3 W. W, 
R. 186.— CAN. 

PART HI. SECT. 2, SUB-SECT. 2. 

hh 1. Previoualy in force in 

another Province.] — ^Whero a statutory 
provision had been tn force in another 
province before its enactment in this 




Vol. XVn. — ^Dependencies. Cases 325 — 349. 


Part IV. — Ecclesiastical Law. 


325, Add. Annotation : — Retd. Re Colonial Bishop- 
rics Fund, 1841, [1935] Ch. 148. 

327. Add. Annotation : — Refd. Re Colonial Bishop- 
rics Fund, 1841, [1935] Ch. 148. 

337. Add. Annotation : — Refd. Re Colonial Bishop- 
rics Fund, 1841, [1935] Ch. 148. 

Alter this case add : — 

Application of Colonial Bishoprics 

Fund, 1841.] — See Chabities, No. 981d, 
ante. 

345a. Canada — United Church of Canada — Decision 
not to enter union — Subsequent decision to 
enter in accordance with provincial legisla- 
tion — Invalid.]— By an Act to come into 
force on June 10, 1925, the Dominion legis- 
lature incorporated the United Church of 
Canada so as to give effect to an aCTeed basis 
of union between the Presbyterian, Methodist, 
& Congregational Churches throughout 
Ctmada. The congregations of the uniting 
Churches were to become congregations of 
the United Church, & their property was to 
vest therein. By sect. 10, however, if any 
congregation voted at a meeting held within 
six months before June 10, 1926, not to enter 
tlie union it was not to be affected by the 
Act, &, by sect. 4 (c), it was to be deemed 
not to have become a member of the United 
Church. The legislature of Nova Scotia had 
I^assed an Act, to come into force upon the 
United Church being incorporated, enacting 
that property of uniting congregations in the 
Province should vest in the United Church. 
Sect. 8 (a) provided that if a congregation, 
at a meeting held within six months after 
the incorporation, voted not to enter the 


union its property was not to be affected, 
but that if the congregation decided later to 
enter the union the Act was to apply to it 
& its property. A Presbyterian congrega- 
tion in Nova Scotia voted at a meeting held 
within six months before June 10, 1926, not 
to concur in the union, but at a meeting held 
within six months after that date voted to 
enter the United Church : — Held : as by the 
Dominion Act which incorporated the United 
Church of Canada the effect of the earlier 
vote was that the congregation was not a 
constituent member of that body, it could 
not by virtue of Provincial legislation become 
a member, nor could its property vest upon 
the footing that it was so ; further, that the 
later vote could not be treated as a decision 
to apply to the United Church for admission, 
with the effect that, if the application was 
acceded to, its property vested therein under 
s. 8 ((i). The earlier vote, however, did not 
necessarily for ever debar the congregation 
from entering the United Church, as the 
Dominion Act recognised that a non-con- 
curring congregation might become a member 
at a later time, though the Dooainion legis- 
lature at present had not provided means 
whereby a later union could be effected. — ^ 
St. Luke’s Piibsbvterian Congregation 
OF Saltsprings Trustees v. Cameron, 
[1930] A. C. 673 ; 99 L. J. P. C. 206 ; 143 
L. T. 601, P. C. 

349. For “ No. 325, ante ” read : — 

It is the undoubted prerogative of the 
Crown to receive appeals in all Colonial 
causes, & by 25 Hen. 8, c. 19 (by which 


placed upon it by the cts. of that 

g rovinoe. — Re Winnipbq Saddlkry 
o.; Ltd., [1934] 3 W. W, R. 1 ; 42 

Man. L. R. 448.— CAN. 

hh li. -1 — The inter- 

pretation put by the eta. of another 
province on a statute of that province 
which was afterwards introduced Intx) 
Manitoba should bo followed by the 
Ots. of Manitoba. — Broadbent v. 
1600 Club of Southern Manitoba. 
[1935] 1 W. W. K 353 ; 2 D. L. R. 
802: onappeM. 119351 2 W W. R. 539: 
2 t), L. R. 227 ; 43 Man. L. K. 221.— 
CAN. 

kk i. Provincial statute taken from 

Imperial statute.] — In Intorpretlnff a 
taxing provision token by the legisla- 
ture of Ontario from an Imperial 
statutory provision as amended, but 
without previous legislative history In 
Ontario, It is not permissible to con- 
sider the evolution of the Imperial 
provision or decisions based thereon. — 
A.-G, FOB Ontario v. Perry, [1034] 
a! C, 477 ; 61 T. L. R. 1 ; 78 Sol. Jo. 
488, P. C.— CAN, 

PART IV. 

• I, — — Re^isUes of conversion to 
Hinduism.] — In the Indian Suc- 
cession Act <XXXIX. of 1925), the 
term Hindu ‘Ms used in a theologiool, 
as distinguished from a national or 
racial sense. A person of non-Hindu 
origin can become a Hindu by con- 
version. Membership of a caste Is 
not a necessary pre-req^^te for being 
a Hindu. It is a qiiestioji of fact in 
each case whether a given peroon is a 
Hindu or not. A European does not 
become a Hindu merefy because h© 


professes a theoretical allegiance to the 
Hindu faith, or is an ardent admirer & 
advocate of Hinduism, & its practices ; 
but if he resides long in India, abdicates 
his religion by a clear act of renuncia- 
tion, & adopts Hinduism by under- 
going formal conversion, gives up, along 
with Christianity, his Christian name 
& deliberately assumes a Hindu name, 
marries, in accordance with Hindu 
religious rites, a person who Is a Hindu 
by race & religion, & cuts himself off 
from his old environments, & takes to 
the Hindu mode of life, in such a case 
the Ct. may Justly come to the conclu- 
sion that he is a Hindu within Indian 
Succession Act, A European who 
becomes a Hindu is governed by Hindu 
law, the test in such case being not 
domicil, but religion. — Morarjt v. 
Administrator-General of Madras 
(1928), I. L. R. 62 Mad. 160.— IND. 

s U. .) — ^Whether a Chinese is a 

Buddhist or not la a -question of fact. — 
Tan Ma Shwb Zin v. Tan Ma No we 
Z iN (193^). I. L. R. 10 Ran. 97.— IND, 

Canada — United Church of Canada .) — 
See oasea in Eoclbsiastical Law, Part 
VIII., Sect. 9. 

Bg. South Africa — Property oriainallv 
ves^ in Lord Bishop of Cape Town as 
trudee — AppoiaUment of new trustee., ] — 
Petitioners, who were churchwardens 
& members of Trinity Church, C^po 
Town, applied for on order appomfci^ 
trustees to administer the trusts attach- 
ing to the property upon which the 
church was built. The 
question was transferred on Nov. 7, 
1849, to ** the Lord Bishop of Ca^ 
Town & hla suooossors in the said 
as troBteea In perpetuity, for ecclesi- 


astical use in connection with the 
Church of England In this colony.” 
Notice of the application had been 
given to the present Archbishop of 
C&pe Town & the Registrar of the 
Diocese of Cape Town, who were cited 
as respB. on an objection in limine 
taken by rosps. the ot. held that inas 
much ae there was no natural ]>erBon 
filling the office of Lord Bishop of 
Cape Town as it existed in 1849, the 
trusteeship was vacant. The objec- 
tion in limine was accordingly over- 
ruled, & the matter postponed to 
allow reaps, to place further evidence 
before the ct., further evidence having 
now been produced on affidavit : — 
Held: (1) assuming that Act No. 3 
of 1873 had no application in the 
present case, the ct. had power under 
the common law on failure of original 
trustees to appoint trustees ; (2) the 
Lord Bishop of Cape Town was 
originally a bare trustee &• no more, 
the congregation of lYhdty Church, 
OB the beneficial owners of the property, 
had Bufllolent interest in the proi»erty 
to entitle them to make the Present 
application, & appets. being duly 
aulhoriscd by the congregation to make 
the application acjcordingly had locus 

apply.:.,, losf 

Merriman v. If tlliains (1 oord, 203), 
i-hat the Church of the Province of 
s i. was not part of the Ohjireh of 
England was nnaffoctod by the fact 
that the former church had adopted 
a now canon. No. 34, providing for a 
Snal appeal in matters of faith & 
doctrine to a consultative body of 
which the Archbp. of Canterbur/ was 
president, & that therefore the ct. was 
bound to hold the Church of the 
Province of S. A. was a different 
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the mode of appeal to the Crown in Eccle- 
siastical causes Is directed), it is by sect* 4 
enacted, that ‘^for lack of justice at or in 
any of the cts. of the Archbishops of this 
realm, or in any of the Xing’s dominions, it 
shall be lawful to the parties grieved to 
appeal to the King’s Majesty in the* King’s 
Ct. of Chancery,” an enactment which gave 


rise to the Commission of 0el^t^ Which 
was abolished by 2 dt 3 Will# 4, 0* ds for 
which the Judicial Committee of the Privy 
Council is by 8 & 4 Will. 4, c. 41, now sub- 
stituted.— iifs Natal (Bishop) (1864), 3 
Moore, N. S. 116 ; 5 New Bep. 471 ; 12 
L. T. 188 ; 11 Jut. N. S. 363 ; 18 W. R. 
649,- 10 E. R. 43, P. 0. 


Part V. — Extradition and Fugitive Offenders. 

353* Add. Annotaiion : — Refd. K. v. Brixton Prison Governor, Ex p. Bidwell, [1937] 1 K* B. 305. 


Part VIII. — Property in Land 


369, Add, Annotation : — Retd, Edwards v, A.-G. 
for Canada (1029), 46 T. L. R. 4. 

872a. Vesting of lands now forming 

Saskatchewan,} — The effect of thd Order in 
Council of June 23, 1870, whereby Rupert’s 
Laud & the North-Western Territory were 
admitted into & became part of the Dominion 
of Canada, & of sect. 6 of the Rupert’s Land 


Act, 1868, w^ that the lands therein which 
were then vested in the Crown, & now are 
within the boundaries of the Province of 
Saskatchewan, became so vested in the right 
of the Dominion, & the Dominion was given 
full control to administer them for the pur- 
poses of Canada as a whole, not merely for 
the inhabitants of the area. The Dominion 


reli^ous association from the Church 
of England ; (4) thoxigh the Crown 
had refused to exercise its power of 
appointment of bishops In seli-grovem- 
Ing colonies or dominions & had left 
the chnrchos In such countries to 
orgranJso themselves as voluntary 
aesocns., nothing had been p^laced 
before the ot. to show that the Crown 
had delegated its power of appoint- 
ment In the Cape Province to the 
Church of the Province of S. A., or 
that it had recognised the persons 
appointed bishops of Cape Town by 
that church as legal successors to the 
Lord Bishops of Cape Town created 
by the Letters Patent of 1847 or 1853 ; 
(5) In none of the oases of Re Trinity 
Church (4 S. O. 174), Cape Divisional 
Council V. Bishop of Cape Town (4 
S. O. 486) & an order of 1886 autho- 
rising Bishop West-Jonos to mtge. 
Trinity Church, had the ot. recognised 
bishops elected by the Church of the 
Province of S. A. as suooessors to the 
Lord Bishop of Cape Town ; (6) the 
Legislatmo had not by the passing of 
At^ Nos. 30 (1860), 9 (1891), 11 (1891), 
21 (1897), 27 (1909) recognised bishops 
elected by the Church or the Province 
of S. A. as legal Bucoessors to the Lord 
Bishop of Cape Town more particularly 
hy reason of the fact that all such 
Acts were private bills Introduced into 
Parliament by the parties Interested ; 
(7) no acts amounting to acquiescence 
or estopiiels on the part of the congre- 
gation of Trinity Church so as to 
debar them from making the present 
applid^ion had been placed before the 
ot. ; < 8) as It therefore appeared that 
th&te was no living person occupying 
the position of trustee, it was incum- 
bent on the ot. to appoint some fit Sc 
proper person to execute the trust 
xtna&c which the property was held. Sc 
in Tnakiny suoh appointment the 
persons beneficially interested in the 
trust were the persons whose interests 
were mainly to be considered ; (9) 
though the Arohbp. of Cape Town was 
the person most nearly oonwondlng 
to the suocessor In title to the Lord 
Bishop of Cape Town, In view of certain 
difi^enoes between the church of 
which he was head, Sc the congtega- 
tion in qnesticn, it was not defurible 
to appoint him trustee, but that 
oertam trustees for the congregation 


in connection with other property 
hold by It should bo appointed, the 
appots. to pay the costs of the appli- 
cation & the reaps, ex officio the costs 
occasioned by their opposition. — D aji 
KOLL V. Tennant, [19323 S. C. 406.— 
S. AF. 

PART VIII. SECT. 1. 

870 1. Canada — Respective rights of 
Dominion db f^rovince — Territory ceded 
to Indians — British North America Act, 
1867 (c. 3).] — Province of Quebec 
V. Dominion of Canada. Re Dominion 
OF Canada Sc Provinces op Ontario 
& Quebec, Re Indian Claims (1898), 
30 S. C. II. 161.— CAN. 

• i. Rights of Dominion ds 

privaU personr^rant of land hy pro^ 
Vince before confederaUon.] — Where pltf. 
claimed tmder a grant Issued by the 
province in 1857, prior to oonfedera- 
tion : — Held : the Crown, as repre- 
sented by the Dominion under B.N.A. 
Act, 1867, s. 91 (12), could not grant 
hy licence power to erect a wear on 
private property. — Delap v. Hayden, 
^2^U D. L. R. 11 ; 57 N. S. R. 846. 

e ii. PuMic harbours — 

Onus of TrroofA-^Hcld : the burden of 
proving that in 1867 the property in 
question, now the Port of Chicoutimi, 
formed part of the public Works Sc 
domain of the Province of Canada, Sc 
was used by tho public as a harbour, 
is upon resp, A public harbour, 
within Art. 108 of B. N. A. Act & 
scheds. thereto, is a harbour which at 
the date of Oomederation formed port 
of the public works or domain of the 
province, to which the public had 
access. Sc which was in fact used as 
suoh by the public. It is not necesaoi y 
that public moneys should have been 
spent to improve it to constitute it a 
‘^Public Harbour.** — J albert e. R., 
Sc A.-G. OF Quebec, [19363 ®x. 0. R. 
127; nmd., [19873 S. 0. R. 61 ; 2 
D. L. R, 291.— CAN. 

e iil. Public harbours — Ship 

Island,] — The ot. found upon the 
evidenoe that it was open to serioufi 
doubt If Ship Island was in 1867 
situate within the bounds of what was 
then known as Qoderioh Harbour. In 
any event, it did not then form part 


of the said harbour Sc was not then 
a harbour or river improvement : — 
Held : even assuming that Ship Island 
was in 1867 situate within the bounds 
of the harbour of Goderich, inasmuch 
08 it was not part of the said harbour 
Sc was not at that time a harbour or 
river Improvement, It did not pass to 
the Crown In right of the Dominion of 
Canada under s^. 108 of the B. N. A* 
Act. — R. V, A.-G. OF Ontario Sc Fob- 
rest, [19333 Kx. 0. R. 44; affd., [19343 
1 D. L. R. 657; S. 0. R. 13l— CAN. 

0 Iv. Whai are.] — ** Public 

harbouj’s *’ within B. N. A. Act, s. 108, 
must be used by boats in exercise of 
a public right. Sc must have been public 
harbours at the time of Confederation. 
— Owen Sound Transportation Co. 
V. Taokaberry, C1936J 3 D. L. R. 
272.--OAN. 

0 V. Indian Reserves — Indians 

not entitled to oHenale by lease or sale*^ 
Right 6f Crown to recover possession .] — 
R. V. MoHaster, [1926] Exoh. 0. R. 
68.— CAN. 

0 vi. — .] — By a docu- 

ment dated 3Mta.r. 10, 1821, ** the 
British Indlem Chiefs of St. Regis," 
‘ for themselves & on behalf of their 
tribe, whom they represent,** purported 
to lease to O., his heirs & assigns, 
certain land, part of Crown land 
reserved for the Indians, Sc not ceded 
or surrendered to the Crown by the 
Indians, on Cornwall Island in the river 
St. Lawrence, for 99 years, " Sc at the 
expiration thereof for another & further 
like period ot 99 years Sc so on until the 
full end Sc term of 999 years shall be 
fully ended Sc completed.’* The Chiefs 
covenanted ** that they are tho repre- 
sentatives of the said tribe ot St. Regis 
as wen as trustees of their estate Sc as 
suoh that they have a perfect right *• 
to make the lease. The consideration 
was $100 oash Sc a yearly rent of $10. 
0. entered, Into possession on Mar. 10, 
1821, Sc possession was continued in 
successive assigUees, Sc it was admitted 
In this action that deft, was In posses- 
sion as assignee of whatex^er rights C* 
had under the lease. The rent was 
paid yearly to Mar. 10, 1920, when the 
Crown refused to accept further rents* 
From about 1876 the rent was paid to 
the Departm^ of Indian Alfam. tor 
the benefit ot the Indians* The lease 
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Jjaaa&i ^ sect. 21 of the Alberta Sc 

Acte, 1905, were therefore 

by the Parliament of Canada. 

— ►JBd NA'r0BAi4 Ebsotooeb (Saskatchewan), 
tt9321 A. 0. 28, P. 0. ; eub nom. A.-G. of 
& ^ A.~G. OF Ajlbeeta V* 

Canada, 101 L. J. P. 0 11 ; 146 
Jm T. 50, P. 0. ; 48 T. L. B. 24 ; 76 Sol. Jo. 
730, P, C. 

878a. - — Foreshore dc bed of navigable river— 
Bt. Lawrenee.] — ‘The King, as representing 
the Province of Quebec, is the sole owner of 
the foreshore Sc bed of the St. Lawrence 
River at the place where the Montreal 
harboip oomrs. constructed works which 
necessitated the outlet of a sewer in the city 
of Montreal being changed. The Dominion 
statutes did not authorise the harbour comrs. 
to take possession of the lands of the Province 
of Quebec without compensation. — ^MoimiBAL 
OoBPN. V. Montebal Habboub Combs. 
Tetbbault w. Montreal Habboub Combs. 
A.-G. FOB Quebec v. A.-G. for Canada 

^ A. C. 299; 95 L. J. P. C. 60; 134 
578 ; 42 T. L. R. 98, P. O. 

878b. Boundary between Canada & Newfound- 

land.] — ^The effect of various Orders in 
Council, Proclamations, Sc Statutes being to 
give the Govt, of Newfoundland, not mere 
rights of inspection Sc reflation upon a line 
of shore, but territory which became as much 
a part of the colony as the island of New- 
foundland itself Sc was capable of being defined 
by metes Sc bounds : — Held : the boundary 
between Canada & Newfoundland in the 
Labrador Peninsula was along the crest of 
the watersheds of the rivers flowing in^ the 
sea on the shore of Labrador, — Re Boundary 
BETWEEN Canada Sc Newfoundland in 


Labrador Peninsula (1927), 137 
43 T. L. R. 289, P, 0. 

AmuMion : — Retd. Jardine v. A.-G. for 
(1932). 48 T. L. It. 199. 

379a. West Africa — Extent of tribal lands — 
Validity of award.] — In an action involving 
the extent of the tribal lands of two neigh^ 
bouring chiefs in West Africa the appell^ 
ct. by consent referred to the final aecisioit 
of a named arbitrator t^he question whether a 
tract of land shown on the survey plan 
belonged to pltf. or deft. The arbitrator, 
after hearing evidence & inspecting the dis- 
puted area, which was about 100 square miles 
in extent, awarded to pltf. the land on one 
side of a line which ho drew upon the plan, 
being about a quarter of the whole, Sc 
awarded the rest to the deft. From his 
award, which referred in detail to the 
evidence, it appeared that he based his award 
upon evidence of occupation Sc possession 
of seventeen small hamlets or places ; of 
these three were within the part awarded to 
deft, although the evidence mentioned was in 
favour of pltf. : — Held : it was competent 
to the arbitrator to award part of the area 
to the pltf. Sc part to deft., but the award 
should be set aside, because the evidence upon 
which it was based was not evidence of title 
to any area larger than that possessed nor as 
to any boundary. Sc the arbitrator had mis- 
conceived liis duty under the reference in 
that he had based his award not upon title 
but upon what he considered was a fair 
division between the parties. — K obina Foli 
V. Obeng Akesse, [1934] A. C. 340 ; 103 
L. J. P. O. 86 ; 161 L. T. 3, P. C. 

Add* Annoiatione : — Apid. A,-G, for Alberta 
V. A.-G. for Canada, [1928] A. C. 475. Refd. 
Toronto (City) Corpn. v. R., [1982] A. C. 98. 


was registered at tbe D^ortraent of 
Indian Affairs in 1875. There was in 
evidence a letter of Feb. 26, 1876, 
from an official of the Department to 
one B., an Indian, in reply to a letter 
from B., not produced. In terms 
apparently recognising rights of O. 
under the lease. The Grown notided 
deft, to give up possession at the 
expiration. Mar. 10, 1920, of the term 
of 90 years ; &, deft, not oomplying. 
It took preoeedings to recover posses- 
sion of the land, os ungronted Grown 
lands reserved for. the Indians : — 
Held : the Crown was entitled to 
possession. The lease was invalid in 
law ; the ohiefs had no power to malco 
it, & the taking of it violated the 
PrO(^mation of 1763 respecting 
Indians Indian lands, & subsequonl 
enactments. — E asterbrook v. R., 
[19311 S. a R. 210 ; 1 D. L. R. 628 ; 
[1929] Ex. C. R. 28.L-OAN. 

« BcfmdArie^^Wheiher 

extended by acte o/ poaaeeeUm by 

s.) (1819), 

13 E* L. R. 376.— ‘-CAN* 

e vUl. Might to eeU cordvi^d 

oust ofi wimtermdeeed reserve land*}— 
(186^), 29 U« O. R. 

• lx, - — - --- — Bale by Indian before 
receipt of Croum patem — Indian 4oL 
R* sTa* 1906. e, 81. e* 

BON «. Hhap <1808^, 11 W. L. SL 998. 
— :CAN* 

• X. Power of Ofovm to 

grarU i4oence *} — The legal title to lands 
in an l;ndian reserre is In the Crown, Sc 
the Crown xnay grant a lioenoe of sttoh 
lands for the purpose of oonstmotbg a 
highway. — Pon/n v* jymmjm Ooa- 
BVBUCWON Oo., 119341 2 B. LTIL 786 ; 
O. R, 142«--0An. 


e xl. St. Francis River.] — St. 

Francis River, or the thirty-mile 
stretch of it above Lake St. Peter, is 
a navigable & floatable river within 
Art. 400 O. O. (Quebec), & is part of 
the Grown domain in the right of the 
Provinoe of Quebec. The bonks & 
bed are tbe property of the Province. — 
St. Franoib Hydro Eusotrtc Oo. v. 
R., [1937] 2 D. L. K. 3.53.--CAN. 

f i. Compidaory acquisition of 

land — Rights against State — Mines S 
minerals.] — All lands acquired by the 
Commonwealth by compulsory pro- 
cess, including royal metals & other 
minerals therein, vest in the Common- 
wealth freed & discharged from all 
reservations, rights, royalties, con- 
ditiens, & obli^tions of any kind 
whatever to the State wherein they 
were situated, suWect to payment of 
compensation. — Commonwealth v. 
New South Wales (1923). 33 O, L. R. 
1.— AUS. 

879 1. Sovlh Africa — Restriction of 
prospectino mining — Whether Pro^ 
clamation ultra vires.] — R. v. Noltb, 
[1928] App. D. 377.--S. AF. 

sp. India — Land held by Basi India 
Company*] — A village not permanently 
assessed was granted by the East 
India Oo. In 1843 to the predecessor 
of pltf. with a condition restraining its 
alie nation without the Govt, ’s previous ' 
sanction i — Held : though the formal 
assumption of sovereignty In India by 
the Crown was only in 1838, yet the 
possosalous were, as provided by tho 
prevlouB Charter Acts, held h^ 

Bast India Oo. only as the ^ 

Sc in trust for the urowm— bE( ret^y 
. OF State for India o. R^a i aotha- 
BABATECT APPA RAO (I926>* I. L. K. 4» 
Mad. 849.— IND. 
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qi. Whether sale of ordnance 

land cancelled .] — ^Murphy v. R. (1892), 
3 Exch. C. R. 75.— -CAN. 

q ii. Timber ad on Crown lands 

— Necessity for marHng.] — Harrison 
Bay Co., Ltd. v. Gauthier (1925), 36 
B. C. R. 498.— CAN, 

q iii. Decision of Minister of 

Lands* Forests Mines — Effect of .] — 
The decision of the above Minister in 
favour of the Issuing of a patent Is 
merely an intimation that he will 
recommend such Issue ; it is not a 
final adludioatiou & does not bind tho 
Crown. — Fitzpatrick v. R., [19261 4 
D. L. R. 239 ; 69 O. L. R. 331.— CAN. 

ri. Canal Reserve* Ottawa.}— 

Held: legislation with rospoct to 
Ordnance lands vested in the Pro v-inoe 
of Canada the lands compriew in 19 
Viet. c. 45, sebed. 2, & any trust ^vith 
which the lauds wore inpn-HHcd nas 
put an end to as to the laiuJy im.b r that 
schedule by such legiHlafcion, A t v 
0. 11 gave power to hoIJ any vacant 
land not required for military or oaimJ 


( York Rr. Co. * 

I 60 O. L. R. 2.39.— CAN. 

I t i F. R. V. CUDDIHY (1831), 2 
Nfld.'L.R. 8.— NFLD. 

t II S. P. R- Ryan (1831), 2 Nfld. 
L. K.‘4T.-~NFLD. 

a i Agreement to exchaf!%ge — 

NecessUy for consent of Conimmssiioiisr of 
Crown Lands— Duty of transferor^ 
May V. Daly, [19271 S. A. B. R. 428. — 
AUS. 
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881a. .] — ^A.-G. poa AIiBHBTA 

A.-G. FOB Canada, No. 98a, an^e. 

386. After this case add ; — 

— See, also, British North America 
Act, 1930 (c. 26). 

3 g 5 a, Sale of — Acceptance of offer — By 

malUng Order In Council.] — (1) Sect. 16 of the 
Department of Railways & Canals Act, 
R. S. C., 1906, which provides that no deed, 
contract, document or writing relating to a 
matter under the control or direction of the 
Minister shall be binding upon His Majesty 
unless signed in accordance with the sect., 
does not apply to a contract which is not 
embodied in an instrument or instruments 
in writing intended to be signed by some one 
on behalf of the Crown. Where, therefore, 
a written offer for the purchase of Crown land 
which has come under the control of the 
Minister provides that the offer, if accepted 
by an Order in Council, shall constitute a 
binding contract in the terms of the offer, 
there is a binding contract if the Order in 
Council is made, whether or not it is com- 
municated to the purchaser, provided that 
the Minister has consented to the contract 
so as to satisfy sects. 3 (2), 7 of the above 
Act. 

(2) Although the Crown is not named in 
sect. 17 (7) of Ontario Judicature Act, 1881, 
reproduced in sect, 14 of Mercantile Law 
Amendment Act (R. S. Ont., 1927), the sect, 
prevents the Crown from treating time as 
being of the essence of a contract if before 
the Act of 1881 it would not have been so 
regarded in a ct. of equity in an action 
between subjects. The expression “ the 
rights of His Majesty ” in sect. 10 of Inter- 
pretation Act (R. S. Ont., 1927), means the 
accrued rights of His Majesty, & does not 
cover mere possibilities such as rights which, 
but for the alterations made by sect. 17 (7) 
of 1881 Act in the general law, might have 
accrued thereafter under some future con- 
tract. — Dominion Building Oorpn., Ltd. v. 
R., fl933] A. C. 533 ; 102 L. J. P. 0, 176; 
149 L. T. 337 ; 49 T. L. R. 516, P. C. 

885b. Completion — Whether time of 

essence of contract.] — Dominion Building 
CoBPN., ITTD. V. R., No. 385a, ante. 

385o. Timber — Refund of dues to entrant 

for homestead — ^Liability of Province.] — 
Sect. 47 ( / ) of the Timber Regulations, made 
under Dominion Lands Act, R. S. O., 1927, 
c. 113, required the holder of an entry for 
a homestead to pay du^s upon timber cut 
& sold by him to persons who were not 
actual settlers, but provided that the dues 
paid should be refunded upon the entrant 
obtaining a patent for the homestead. 
Subsequently agreements were made, & 
obtained statutory effect in 1930, whereby the 
Dominion transferred the Grown lands in 
Manitoba, British Columbia, Saskatchewan, 
Alberta to those respective Provinces. 
The agreements each provided that the trans- 
fer should be subject to any trust existing, & 
to any interest other than that of the Grown, 
in respect of the lands ; that any payments 


already received by the Dominion in respect 
thereof should continue to belong to the 
Dominion ; & that the Province would carry 
out every contract to purchase or lease the 
land transferred, & ** every arrangement 
whereby any person has become entitled to 
any interest therein as against the Crown ; 
— ffeld : the obligation to refund the dues 
was an “ arrangement ** within the above 
cited words of the agreements, & accordingly 
it was binding upon the respective Provinces. 
— Be Timber Regulations, Refund of 
Dues Under, [1935] A. 0. 184 ; svb nom, 
A.-G. FOR Manitoba v. A.-G. for Canada, 
104 L. J. P. C. 41 ; 162 L. T. 362 ; 61 
T. L. R. 242, P. C. 

890a. Dedication as naval depot — 

Revocation of dedication.] — Australia Com- 
monwealth V. New South Wales State, 
No. 66a, ante. 

390b« Land held under Discharged Soldiers’ 

Settlement Acts — Eviction.] — If a person hold- 
ing Crown land in South Australia under 
Australian Discharged Soldiers’ Settlement 
Act, 1917, & amending Acts, fail to carry out 
the conditions laid down in his agreement 
with the Govt., he can be ejected mthout a 
judicial or quasi-judicial inquiry. — Laffer 
V. Gillen, [1927] A. O. 880 ; 96 L. J. P. C. 
166 ; 137 L. T. 701 ; 43 T. L. R. 094, P. C. 

891. Add. Annotations: — Apld. Suhmonu v. Disu 
Raphael, [1927] A. C. 881. Distd. Sakariyawo 
Oshodi V. Moriamo Dakolo, [1930] A. O. 667, 
P. 0. Refd. Sobhuza II. v. MUler, [1926] 
A. O. 618 ; Bakare Ajakaiye v. Southern 
Pi*ovinces Lieutenant-Governor, [1929] A. C. 
679 ; Eshugbayi Eleko v. Nigeria Government 
(Officer Adinhiistering), [1931] A. C. 662. 

391a. Lands acquired under Public Lands 

Acquisition Ordinance — Right of chief to 
compensation.] — The Govt. of Nigeria 
acquired under the Public Lands Acejuisition 
Ordinance a compound in Lagos, which with 
other compounds was held by applt. as para- 
mount chief for the use of his family & 
household, members of which occupied 
houses in the compound & used the land in 
common. The occupants had heritable 
rights in their holdings subject to a reversion 
in the chief in the event of the family of an 
occupant becoming extinct. A Govt, grant 
had been made io a headman placed in 
charge of the compound : — Held : the occu- 
pants were entitled to the compensation 
awarded, but subject to applt. receiving some 
small portion of it in respect of his re- 
versionary right ; the Govt, grant did not 
affect the respective rights of the chief & 
the occupants to the compensation. — Sakari- 
yawo Oshodi v. Moriamo Dakolo, [1930] 
A. 0. 667 ; 99 L. J. P. 0. 233 ; 144 L. T. 86 ; 
46 T. L. B. 699, P. C. 

Annotations Beld. Idewa Inaflia v. Sakariyawo Oabodi, 
[1934] A. O. 99 ; ^kariyawo Oshodi v. Brlinah Balogun & 
Scottish Nigerian Mortgage & Trust Co., [1936] 2 All E, R. 
1632. 

892a. Kenya — Sale of Grown lands by auction — 
Restriction to Europeans.] — Under the terms 
of the Crown Xionds Ordinance, No. 12 of 


886 I. Australia — Right of New South 
Wales — To Garden Island. J — Held : 
New South Wales was entitled as 
against the Xkiminonwealth, which ' 
oTalmed in right of the Imperial Govt., 
to possession to Garden Island.-— 


Statk of New Boxrm Walks e. 
Commonwealth (1926), 38 0. L. R. 
74.— AUS. 

so. India - — Transfer — Necessity for 
deed.]— A deed duly executed by the 

72 


officers named in 22 3c 23 Viet. c. 41, Is 
necessary In order to transfer the 
ownership of Crown lands. — Rupan 
8inoh e, AKHAjr SiNOH (1930), 1. L. H. 
10 Pat. 203.— IND. 



1915 of Ketiya, for the lease or sale of Crown 
lands x—Meld : there was power for the 
Comr.y whether the sale was by auction or 
not, to restrict the user of a hotise to Euro- 
peans, except such Asiatics or Africans as 
were employed therem as domestic servants, 
& the sale or lease might be confined by him 
to bidding by Europeans only. Restricted 
auction could be held under the ordinance, 
A; whether the restriction should be based on 
racial distinctions was not a question of law 
but of policy. The procedure followed of 
postponing the sale ordered by the Comr. 
for Aug. 11, 1928, on an so; ‘parte application 
for mandamus by appct. who was an Indian 
subject of His Maj^y resident in Mombasa, 
made by him on Aij^. 8 not approved. — 
Local Government Lands & Settlement 
Comb. v. Kadbbbhai, [1931] A. O. 662 ; 
100 L. J. P. C. 124 ; 146 L. T. 266, P. C. 

Annotation: — ^Refd. Eshiigbayi Eleko v. Nigrorla Govern- 
ment (OfBoer Admlnl^rlnfir), [1931] A. O. 662. 

392b. Lagos — Alienation of native land — ^Acquies- 
cence by chief.] — Certain lands in Lagos were 
granted by the British Crown as family 
lands to Chief Oshodi Tappa, head of the 
Oshodi family, in 1862. Subsequently he 
divided the lands into 21 compounds & 
appointed a head, at that date a slave, who 
upon emancipation later became an arota, to 
each compound & in 1869 the Government 
issued a series of CVown grants absolute in 
form to the various heads of the compounds 
so appointed. In 1913 an arota purported 
of himself, & without reference to the Oshodi 
family to convoy or transfer an absolute or fee 
simple interest in part of his compound, & 
in 1927 the purchaser in 1913 claimed to be 
entitled to the fee simple as the result of a 
subsequent acquiescence by certain members 


VoL XVn.— Dependendes. Cases 89Sa— 428. 

of the Oshodi family. There was in fact 
no chief of the Oshodi family for about twenty 
years of the relevant penod : — Held : as 
there was no consent by the chief his 

family as a whole to the transfer, an absolute 
fee simple title in the property did not pass, 
& there was no sufficient subsequent ac- 
quiescence by the family. Observations as 
to the application of the doctrine of laches to 
laces where native law is in a fluid state. — 
AKABIYAWO OSHODI V. BrIMAH BALOGUN SC 
Scottish Nigerian Mortgage & Trust Co., 
Ltd., [1936] 2 All E. R. 1632 ; 80 Sol. Jo. 
753, P. 0. 

392c. Gold Coast — Ownership — Exclusive juris- 
diction of Divisional Court.] — Aft;er notice has 
been given under the l^iblic Lands Ordinance 
(c. 142 of the Laws of the Gold Coast Colony) 
by the Colonial Secretary of the Colony of 
the proposed acquisition of lands for the 
public service the Divisional Ct. of the Gold 
Coast is, under the Ordinance, & particularly 
sects. 6 & 7 thereof, the projjer tribunal to 
determine the amount of compensation due 
in respect of the lands, & also any case of 
disputed interest in or title to the lands. 

Where, therefore, an fudion liad been begun 
in the Native Tribunal of Cape Coast in- 
volving a claim to land which was the subject 
of a notice issued by the Colonial Secretary 
of the Colony, A proceedings under the Lands 
Ordinance, in which deft, in the action 
before the Native Tribunal was a party, were 
pending in the Divisional Ct., the proceedings 
before the Native Tribunal were miscon- 
ceived & should have been stayed. — Jackson 
V. Cooke, [1937] A. C. 206 ; [1936] 3 All E. IL 
680 ; 106 L. .1. P. C. 8 -, 156 L. T. 225 ; 81 
Sol. Jo. 12, P. C. 


Part IX. — Judicial Committee of the Privy Council. 


393a. Not refusal of Governor-General of 

Canada to grant flat under Petition of Right 
Act.] — The Governor- General of Canada, in 
deciding under sect. 4 of Petition of Right 
Act of Canada whether to grant his fiat, 
does not act as a “ judicial officer ** within 
the meaning of Judicial Committee Act, 
1833 (c. 41), s. 8, & consequently an appeal 
from his refus^ does not he to His 
Majesty in Council. — Lovibond v. Canada, 
Governor-General, [1930] A. C. 717 ; 99 
L. J. P. O. 178 ; 144 L. T. 47 ; 40 T. L. R. 
618 ; 76 Sol. Jo. 278, P. C. 

394. Add. AnnoMions : — ^FoUd. Strickland (Lord) 
V. Grima, [1930] A. 0. 286, Refd. Nadan v 
R„ [1926] A. 0. 482. 


article of the letters patent was to designate 
the Ct. of Appeal a special tribunal finally to 
determine all questions of the nature stated 
without annexing to the jurisdiction the 
ordinary incident of an app^ to the Crown 
under the prerogative to admit an appeal ; 
& accordingly that the appeal should be 
dismissed. — Strickland (Lord) v. Grima, 
[1930] A. C. 285 ; B'ijd) yiom. Pabnis v. Agius, 
99 L. J. P. C. 81 ; 142 L. T. 386 ; 46 T. L. R. 
194, P. 0. 

398a. Supreme Court of Palestine — Sitting as court 
of first Instance.] — Jerusalem- Jaffa Dis- 
trict Governor v. Suleiman Mcrra, No. 
20 a, ante. 

401. Add. Annotation : — Refd. Nadan v. R., [1926] 

A. C. 482. 


894a. Special jurisdiction given by 402. 

Letters Patent.] — The Malta Constitution 
Letters Patent, 1921, provide by art. 33 ** aU 4^- 
questions which may arise as to the right of 
any person to be or remain a member of the 
senate or the legislative assembly shall be 
referred to & decided by our Ct. of Appeal in 
Malta.*’ The Ct. of Appeal having held that 
the election of the second & third applts. to . 
the senate was null & void, & special leave to | 423. 
appeal to His Majesty in CouxmuI having been 
granted : — Held : the intention of the above 
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Add. AnnoUdion : — Refd. Seneviratne r. R., 
1936] 3 All E. R. 36. 

Add. Annotation:— Comi. Re Transrerred 
Oivil Servants (Ireland) Oompensation, [19^9] 
C. 242. A 

Add. Annotation :—Con^. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. O. 242. 

AM. Annotation :^-Gotsd. Amoava v. a . 

hr Trinidad & Tobago, [1930] 1 All E. R. 
(04. 



Cases 4S6-468a. Enoush and Empire Digest Sdpfijbment. 


420* Add. Annotation : — Ooiisd* Ambard v. A.-G. 
for Trinidad & Tobago, [1936] 1 All B. R* 704. 

430a. Penalties.}-— On a preliminary objection 

raised by reap, a-s to the competency of the 
appeal : — jffetd : it is competent to His 
Majesty in Council to give leave to appeal & 
to entertain appeals against orders of cts. of 
record overseas imposkig penalties for con- 
tempt of Ot,— AKBARt) V. A.-G. FOB TrINIDAD 
& Tobago, [1936] A. 0. 322 ; [1936] 1 All 
B. K. 704 ; 105 L, J. P. C. 72 ; 164 L. T. 
610; 62T. L, R. 335; 80 Sol. Jo. 344, P. O. 

439a. Not concerned with matters of procedure.} — 

Atta Mohammad v, R., No. 532a, poet. 

442a. .] — ^Bbitish Coal Oobpn. v. B., 

No. 447b, po«t. 

442b. .] — Renouf V. A.-G, for Jersey, 

No. 659a, post. 

444a. Creation of special tribunal — To try 

election petitions.] — Strickland (Lord) v. 
Grima, No. 394a, ante. 

445. Add. Annotations : — Consd. British Coal 
Oorpn. r, R., [1935] A. 0. 500. Refd. 
Nadan v. R„ [1926] A. C. 482. 

446a. .] — -The (Indian) Scheduled Dis- 

tricts Act (XIV. of 1874) gives the ct. of the 
collector power to try & determine suits of 
every description, & under the Act the ct. is 
to be considered as the district & principal 
ct. of original jurisdiction, & the Act gives 
a right of appeal from the ct. of the collector 
to tne ct. of the Comr, as the highest Ct. of 
Appeal. However, the Act provides (r. 9) : 
“It shall be in the power of the Local 
Government to refer to the Board of Revenue 
any case in which the Comr., on appeal from 
the collector, may have reversed the decision 
of the lower ct., & the orders of the Board 
in such case shall be final.” On a pre- 
liminary objection taken to the competence 
of the appeal ; — Held : the effect of rule 9 
was to enable the Local Government to 
constitute pro hac vice the Board of Revenue 
a ct. of second appeal with full appellate 
jurisdiction, but tins could not affect His 
Majesty’s prerogative to grant special leave 
to appeal. — Singh (Raja Sarda Mahesh 
Prasad) v. Badri Lax Sahu, [1936] 1 All 
E. R. 361 ; 80 Sol. Jo. 322, P. 0. 

447a. By Dominion Act — ^Irish Free State.] — ^The 
prerogative right of appeal to His Majesty 
in Council from the Supreme Ct. of the Irish 
Free State has been effectively abrogated 
by the Irish B>ee State Constitution (Amend- 
ment) Act, 1933. The Treaty & Constituent 
Act scheduled to the Irish Free State Con- 
stitution Act, 1922, being parts of an Imperial 
Act, form parts of the statute law oi the 
United Kingdom. Before the passing of the 
Statute of Westminster it was not competent 


for the Irish Free State Parliament to pass 
an Act abrogating the Treaty, because the 
Colonial haws Validly Act, 1866 (C. 
forbedle a Dominion Legislatum to pass a 
law repugnant to an Imperial Act. The 
effect of the Statute of Westminster was to 
remove the fetter which lay upon the Irish 
Free State Legislature by reason of the 
Colonial Laws Validity Act. The Irish Free 
State Legislature can now pass Acts 
nant to an Imperial Act. Petition disu 
— Moore v. A.-G. fob Irish Free State, 
[1935] A. 0. 484 ; 104 L. J. P. 0. 50 ; 153 L. T. 
266 ; 51 T. L. R. 604 ; 79 Sol. Jo. 601, P. C. 

'• Canada.]-— On a prelimmary objection 

to the competency of a petition for special 
leave to appeal to the Kmg in Council from 
a judgment of the Ct. of King’s Bench 
(Appeal Side) of the Province of Quebec in 
a criminal matter on the ground that the 
petition was incompetent by reason of the 
prohibition of appeals to Eds Majesty in 
crimmal matters by the Canadian Statute 
23 & 24 Geo. 5, c. 53, s, 17 Hrid ; the 
petition was incompetent. Before the 
Statute of Westminster, the Canadian Legis- 
lature was subject to the limitations imposed 
by Colonial Laws Validity Act, 1865 (c. 63), 
by which legislation repugnant to an Act 
of the Imperial Parliament was declared 
void by sect. 129 of B. N. A. Act, 1867 
(c. 3), & also by the doctrine forbidding 
extra-territorial legislation. These limita- 
tions were abrogated by the Statute of 
Westminister. The extent of the legislative 
competence conferred on the Canadian 
Legislature in regard to appeals to the King 
in Council in criminal matters must now be 
ascertained from its constituent Act, the 
B. N. A. Act, 1867 (c. 3). The right of appeal 
to the King in Council is a prerogative right, 
& *the prerogative cannot be restricted or 
qualified save by express words or necessary 
intendment. Sect. 91 of the Act read with 
the rest of the Act, not by express words, 
but by necessary intendment, does invest the 
Canadian Legislature with jwwer to regulate 
or prohibit appeals to the King in Council in 
crinunal matters. Appeal to the King in 
Council is prohibited in precise words by 
sect. 17 of the Canadian Statute 23 & 24 
Geo. 6, c. 53, — ^British Coal Cobpn. v. R., 
[1935] A. 0, 600 ; 104 L. J. P. C. 58 ; 163 
L. T. 283 ; 51 T. L. R. 608 ; 79 Sol. Jo. 541, 
P. C. 

Armotation: — ^Refd. Eonouf v. A.-G. for Jersey, [1986] 1 
Ail E. E. 936. 

462a* Freedom of speech of members of 

legislature.]— M ahomed Abditl Cadbr v, 
Kaufman, [1928] W. N. 264; 66 L, Jo. 
425, P. 0. 


PART XI. SECT. 3, SUB-SECT. .6. 

447» i. By Dominion Act — New 
Zeedandr.] — Cos. (Special XlQtiidafcionfl) 
Act, 1934-35, held not to be nnoou- 
stitntional or void, but to be operative, 
because (1) It was within the com- 
petence of the New Zealand Legisla- 
ture to make new law, the of 

which had rendered a further con- 
tinuance of certain legislation useless 
or Impossible ; (2) the statute In 

S ueatlon was not unconstitutional as 
; did not purport to deprive a litigant 
of his right to ask the Judicslol Com- 
mittee of the Privy Ooundl for leave 
to appeal. Sc was therefore* not re* 
pugnant to JudiriaJ Committee Ari, 


1833, Sc Judicial Committee Act, 
1844, of the Imperial Parliament. — 
TBANBliHJRT MUTCTAL SC GlCNKBAX IN- 
SURANCE Co., Ltd. (In Liquidation) v. 
Webber, [19361 N. Z. L. It. 11.— N. Z. 


PART IX. SECT. 4, SUBH3ECT. A 

448 i. General ryle.) — Special leave 
to appel ^ould only bo granted where 
the case Involves matters of pubUo 
Interest or some Importcmt question of 
law. — E icbks e, Oitt or Moosb Jaw, 
09261 4 n. L. E. 336 ; [19361 3 W. W. 
R. 899. — GAN. 

• I. i—rDie main questtozi for 
decision was whether a oertain agrees 
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xnent between the Muhammedan Sc 
Hindu oonununltles of a town regard- 
ing religions processions which had 
been brought about by the Bub- 
Divisional OfBoer a few years ago, & 
which had been signed by oertain 
persona of each ooznmimlty was of 
permanent efEect Sc binding On au 
members of both oommunfties : — Meld : 
the case Involved a matter which was 
of general Importanoe to bo^ com- 
munities, although the raluatfon 

X rotf amaE the case was “ othe^ 
a m one for appeal to His 
to OonnoU.^wStrBRAN^ t>. Baburam 
S iNOH (1929), I. lA R. 63 AIL 839.— 
IN0f 
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Add, Annexion ;*--hpld, A«*G. foe Alberta 
t». Cook, [mei A. 0. 444. 

— — p Patent eases.]~-*Aj3 no question 

of general importance usually arises in a 
patent case, tfieir Lordships deprecated the 
panting of special leave to appe^ in cases of 
that nature in which there were concurrent 
judgments.— Pope Applianob Ooepn. v, 
Spanish RrvBB Pulp & Paper Mills, Ltd., 
[1929] A. C. 269 ; 98 L. J*. P. C. 50 ; 140 
L. T. 409 ; 46 R. P. 0. 23. P. O. 

.] — The case decided by the High 
Ot. of Australia followed a decision given 
hf^en years ago in Australia, where the 
point now decided arose incidentally, &; the 
decision in that case was by a bare majority 
& had been a matter of considerable judicial 
doubt ever since. In this case some of the 
judges had expressed a strong view that it 
was desirable that the matter should be 
considered & finally set at rest by the decision 
of the Judicial Committee. The question 
decided involved matters of great public 
interest & difficult questions of law : — Held : 
though the Board did not desire to encourage 
appeals from the High Ct. of Australia, or 
from any one of the Dominions, or enlarge 
the class of cases in which such appeals wore 
entertained, this case was eminently one in 
which specif leave to appeal to the J udicial 
Committee should be granted. — James v. 
Commonwealth OF Australia (No. 1) (1935), 
105 L. J. P. C. 57 ; 154 L. T. 363 ; 80 Sol. 
Jo. 109, P. C. 

482a. .] — In the Code of Civil Procedure, 

1908, s. 110, dealing with appeals to the 


King in Council from a decree or final order 
of a High Ot., the words “ the amount or 
value of the subject-matter of the suit in the 
ct. of first instance ** mean the amount or 
value at the institution of the suit, not at the 
date of the decree in the ct. of first instance, 
that meaning is not affected by the alterna- 
tive condition which follows in the sect. — 
Gudivada Mangamma V, Maddi Mahalak- 
SHMAMMA (1929), 67 L. R. Ind. App. 66; 
99 L. J. P. 0. 78 ; 142. L. T. 313 ; 46 T. L. R. 
130, P. 0. 

, Directly or indirectly Involved — Success- 

ful appeal rendering possible prosecution of 
claim for larger sum.] — Upon a dispute as to 
a contract for the sale of goods, arbitrators 
awarded Rs. 18,000 to petitioner &; Rs. 3,900 
to resps. The award in favour of petitioner 
having been set aside, he brought a suit to 
set aside, the award in favour of resps. The 
appellate ct. in India made a decree dis- 
missing the suit & refused to certify under 
Code of Civil Procedure, 1908, s. 110, that 
the case was a fit one for appeal to the 
Privy Council in that it would “ involve, 
directly or indirectly, some claim or question 
to or respecting property of Rs. 10,000, or 
upwards. Petitioner contended that he had 
a right of appeal tmder the above words of 
sect. 110, since if the appeal succeeded he 
could proceed with a suit, which had been 
stayed, claiming Rs. 81,000 damages under 
the contract : — Held : without defining the 
meaning of “ property ** as used in sect. 110 
petitioner’s claim upon the contract was too 
remote to be considered as being property 


466 i. Not if impnriaTU only to 

parties ,] — Ordinarily none but the 
parties to a litigation are concerned 
with the result of a ease. In every 
such case, where the valuation is less 
than the prescribed limit, there is no 
right of appeal to His Majesty In 
Council. It is only when a case is of 
larger importance & the principle 
when finaJly decided by the Privy 
Connell will be of benefit, not only to 
the people who are directly involved, 
in the litigation, but to a considerable 
body of other people, that leave to 
appeal should bo granted. — R uohoha 
Saithwar V , Hansrani (1928), I. L. K. 
50 AD. 640.— IND. 

458 V, .;) — Where in a petition 

for leave to appeal to His Majesty in 
Council the subject-matter of the suit 
is more than Rs. 10,000, & the High Ot. 
aflElrmed the decision of the trial ct., 
&, therefore, the only question to be 
determined was whether there was a 
substantial question of law involved 
In the case ; — Bfild ; tho certificate for 
leave to appeal ootlld not be granted, 
as the question Involved, whether, if the 
marriage of the mother has been posi- 
tively dtoroved, the acknowledgment, 
by the father is sufficient for the 
legitimation of a son, having been 
definitely settled by their Iiordships of 
the Privy Council, was not a substantial 
question of law within Olrll Procedure 
Code, s. 110 . — Ferozb Bin Khan v, 
Nawab Khan (1928), I. L. R. 9 Lah. 
582.---mD, 

476 L JMi^e ffrmted on temns-^Bv 
court ifnppsed ,} — Where leave to 

appeal to the Privy CounoU is wanted, 
the conditions attached to sucm leave, 
& the terms on which it is allowed, 
should he left to the Judicial Cjom- 
inlttoe.*“-^TEVEKSoN u. Plobant, [19263 
1 dTi*, R. 601 ; [1926] S. 0. B. 90.— 
0 AI«4 

477 ^ SecurUy — By whom 


e. Ontario Jookbt Club, Ltd., [19261 
1 D. L. B. 743; 58 O. L. R. 267.— 
CAN. 

PART IX. SECT. 4, SUB-SEOT. 2.— 
B. (a). 

488 iv. Partnership suU .] — 

Where leave to appeal to the Privy 
Council was applied for, petitioner 
contending that the decree involved 
a claim respecting property of Rs. 
10,000 within the meaning of Uivil 
Procedure Code, 1908, s. 110(2): — 
Held: it was the value of applt.'s share 
In the partnership that must be looked 
to, & not the value of the whole of the 
partnership property, — Nariman Rus- 
TOMJi Mehta e. Habham Ibmayal 
VALAD Haji Khamisa (1024), 1. L. R. 
49 Bom. 149.— IND. 

483 V. Property ** — Loss of 

trade dt goodwill ,] — Where the result of 
a judgment was to destroy or prevent 
defts. from trading by depriving them 
of goodwill & of trade names which 
they had hitherto used HeW ; these 
wore “ property ; & as any of the 
matters In controversy was worth more 
than 14,000, ^ the matter was a 
“ peonniary amount '' exceeding that 
sum within Privy Council Appeals Act, 
8 . 2. — Battle Creek Toasted Corn 
Flake Co. c Kei^oo Toasted Corn 
Flake Co., [19241 2 D. L. R. 1238 ; 54 
O, L. R. 629.— CAN. 

483 Vi. .J — ^In a suit for an ease- 
ment of light ^ air claimed by the 
owner otproperty A, against the owner 
of property B„ it is the value of the 
easement & not the value of property 
A. that determines the app^able value 
for leave to uppeal to the Privy Council 
under Olvil procedure Code, 1908, 
s, 110 .— Laixubhai Pbagji V, Bhimbai 
D igmUAl (1929), L L. R. 53 Bom. 652. 

488 Code of qyfi 

P^0ced^lW^ 1908. S. 110, doal^ ^ 
nppeeitfi to the Kim to CouucU from a 

76 


decree or final order of a High Ct., the 
words ** the amoimt or value ox the 
subject-matter of the suit In the ct. of 
first instance mean the amount or 
value at the Institution of the suit, & 
not at the date of the decree in the ot, 
of first instance ; & that meaning is 
not affected by the alternative con- 
dition which follows in the sect, 
— Manganna V, Mahalakshmamma 
(1929), I. L. R. 53 Mad. 167.— IND. 


483 viii. .] — Serfible : if a plaint 

merely claims a sum of or under 
Rs. 10,000 as rent, the recurring nature 
of rent does not make the case fit for 
appeal to the Privy Council under 
sect. 110 of the Code of Civil Pro- 
cedure, 1908. — JoGEBH Chandra Roy 
V, Emdad Meah (1931), 59 L. R. Ind. 
App. 29.— IND. 

ij, : ,) — Ojj aji application 

for leave to appeal to the Privy 
Council mesne profits subsequent to 
the date of the High Ot. decree cannot 
be taken into account in making an 
estimate of value under Civil 
Code, 1908, s. 1)0 (2).— Srisnomi 
SHAMBHtrUNGAM V. MANJAYYA (1925), 
I. L. R. 60 Bom. 100.— IND. 


Ij I, — .] — pitf. cannot 

nsist upon the award of po.-sf. -plaint 
nterest as something to which ito 
E>OBseBses a legal right. Hnch inttu'cst 
jannot therefore bo inclnded in 
wcertainlng the “ amount or value 
)f the subject-matter in dispute on 
ippoal to His Majesty iu Council. -- 

V'EK KATATHmiS AMi V. APP^W AMI 

1933), J. L. Ti. 5(i Mad, 88h.--“IND. 

St. JVoi a?noU7ii of penalty imposed 
H.m or forfeiture uruier pemil statute.] 
-It. V. Kkgina Wine & Spirit. Ltd. 
No. 2). [1922J 2 W. W. R. 1106; 07 
). L. R. 436.— CAN. 

sw. Judgment for sum less than 
puealablc amount — Sufficient sums sub^ 
nuenUv oocruiagJ— OCEAN TrawlerB 
. Maritime National WmB, Ltd. 
Jfo. 2) (1934), 8 M. P. R. 283.— €AN* 
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indirectly involved, & his petition should be 
dismissed. — U doychand Pannajull v. Guz- 
DAR (P. B.) & Oo. (1926), L. R. 62 Ind. App. 
207, P. a 

497. Add, Annotation : — Reid. Gudivada Mon- 
gamma V, Maddi Mahalakshmamma (1929), 
90 L. J. P. C. 78. 

601. Add, Annotations : — Reid. Nadanv. R., [19^6] 
A. C. 482 ; British Coal Corpn. v, R., [1935] 
A. C. 600. 

602. Add, Annotation : — ^Expld. & Dlstd. Davis 
(Lady) v, Shaughnessy (Lord), [1932] A. 0. 
106. 

625. Add, Annotations : — CoDsd. Renouf v, A.-G. 
for Jersey, [1936] 1 All E. K. 936. Held. 
Nadan v, R., [1926] A. C. 482. 

526a. From Canadian court.] — Nadan v. B., 

No. Ola, ante, 

627. Add, Annotation : — Reid. Nadan v, R., [1926] 
A. 0. 482. 

531. Add. Annotation : — Consd. Renouf v, A.-G. 
for Jersey, [1936] 1 All E. R. 936. 

631a. Abrogation by Canadian Statute.] — 

British Coal Corpn. v. R., No. 447b, ante, 

532a. .] — Their Lordships do not act as a Ct. 

of Criminal Appeal, & are not concerned to 
regulate the procedure of cts. in India, or 
to criticise what is mere matter of pro- 
cedure. — Atta Mohammad v, R. (1929), 67 
L. R. Ind. App. 71, P. C. 

534. Add, Annotation : — Reid. Nadan v, R., [1926] 
A, C. 482. 

534a. Whether venire de novo ordered.] — Ras 

Behari Lal V, King-Emperor, No. 554f, 
post. 

538a, Question of Jurisdiction of coloniai court — 
To issue mandamus to inferior court.] — The 
Supreme Ct. of Ontario has jurisdiction to 
mandamus a county ct. judges criminal ct. 
to try, according to the procedure provided 
by Ciiminal Code of Canada, s. 827, a person 
against whom an indictment has been found 
by a grand jury for the county. The fact 
that no rules have been made as to the issue 
of a mandamus in a criminal matter does not 
preclude the Supreme Ct. from exercising its 
full powers. 


Special leave to appeal to the Privy Council 
was granted upon a petition alle^g two 
pounds : (1) that the Supreme Ct. han not 
jurisdiction to issue a mandamus in tihe 
circomstances above referred to, A; (2) that 
under the Criminal Code the persons indicted 
had not the option given by sect. 827 to be 
tried without •a jmy. Special leave was 
granted on the first groimd ; the question 
whether the appeal could be entertained was 
reserved: — Held: the appeal should be 
dismissed, since the groimd upon which 
special leave was given failed, &; the second 
ground was merely a question of procedure 
& was not one upon which an appeal would be 
entertained. — ^A.-G. for Ontario v, Daly, 
11924] A. 0. 1011 ; 94 L J. P. C. 21 ; 132 
L. T. 210 ; 40 T. L. R. 814, P. 0. 

Annotation: — Refd. Nadan v. R., [1926] A. C. 482, 

538b. Question of procedure.] — A.-G. for Ontario 
V, Daly, No. 538a, ante, 

540a. As to construction of statute.] — A 

difference of judicial opinion in the High 
Cts. of India in reference to a sect, of the Code 
of Criminal Procedure may be a ground for 
granting special leave to appeal in a criminal 
case. — Nazir Ahmad v, King-Emperor 
(1936), 154 L. T. 362 ; 80 Sol. Jo. 243 ; 30 
Cox, C. C. 359, P. C. 

541. Add, Annotaiion : — Refd. Seneviratne v, R., 
11936J 3 All E. R. 36. 

542. Add, Annotations : — ^Dlstd. Practice Note 
(1932), 48 T. L. R. 300. Apld. Lawrence v, 
R.. [1933] A. 0. 699. Refd. Umra v, R. 
(1924), 41 T. L. R. 86 ; Nadan v, R., [1926] 
A. 0. 482 ; Kishan Singh v, R. (1928), 44 
T, L. R. 690 ; Knowles v, B,, [1930] A. C. 
§66 ; Mahadeo v, R., [1936] 2 All E. R. 813 ; 
Renouf v, A.-G. for Jersey, [1930] 1 All E, R. 
936; Seneviratne v, R., [1936] 3 All B. R. 
36. 

545. Add, Annotation : — Refd. Seneviratne v, R., 
[1930] 3 AU E. R. 36. 

549. Add, Annotation : — ^Refd. Nadan v, B., [1926] 
A. C. 482. 

649a. .] — Nad AN r.B., No. 91a, anfc. 

549b. Misinterpretation of statute. j — 

The contention that in a criminal case a ct. 


PART IX. SECT. 4, SUB-SECT. 2.— 
B. (b). 

e i. Motion for injunction — 

VaBSing -off action. 1 —These were motions 
on behalf of rosps. for conditional leave 
to appeal to the Privy Council. Keeps, 
brought pasaiug'OfI actions against 
aiiplts., to obtain an injunction against 
each of them to prevent them from 
keeping their taxicabs painted in such 
a manner os to be calculated to deceive 
the public into thinking that their cabs 
were those of reaps. The actions came 
on for trial & Injimctlons were granted 
against both applts. Dofts. appealed, 
ifz, the Ct. of App^ In April last mlowed 
the appeals In both oases Sc dissolved 
the Injxmotions. liesps. moved for 
conditional leave to appeal to the 
Privy Oounoil against this order : — 
Held : proposed appeal did not directly 
or indirectly Involve a claim or question 
to or respecting a civil right of the value 
of £d00, the motion should accord- 
ingly be dismissed. — NiohojAon o. 
BuioK & White Cabs, Ltd., [1928] 
N. Z. L. R. 610.— N.Z. 


Q ji, Quesbims of public iw- 

porUmce involved — Power to ffltant 
publicans* licencea .] — On a motion for 
conditional leave to appeal to ibe 
Privy Oounoil from a decision of the 


Ct. of Appeal in which the question 
Involved was the right of a licensing 
commit teo to grant publicans* licences 
In a district originally forming part of 
a no -license district, but which by an 
alteration of boundaries had become 
merged in a license district : — Held : 
even if the proooedings did not involve 
a civil right of the value of £500 or 
upwards, the questions Involved were 
of such general & public importance 
that oonditlonal leave to appeal should 
be granted without fecial terms. — 
Scales v. Young, [1930] N. Z. L. R. 
327.— N.Z. 


PART IX. SECT. 4, SUB-SBOT. a.— A. 

582 i. Not a court of criminal appeal.} 
— The Judicial Committee will neither 
aooept nor share the rosponsibUlty for 
the administration of criminal justice 
in India, unless there has been some 
violation of the principles of justice or 
some disregard of legal principles. — 
RUSTOM e, R., liANDIB SINGH V. R., 
Taba Singh v. R., Rhuda Baksh v. R. 
(1923), I. L. R. 48 Bom. 515.— IND, 


532 ii. .1 — The power of the 

J udirial Committee to entertain appeals 
from a lower ot. is not that of a ot. of 
criminal appeal, but as the Privy 
Oounoil advising the Sovereign with 
regard to the exercise of the pieroga- 
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tive, which is a remnant of the powers 
of the Crown to Interfere with tribunals 
of justice, which do not exist in this 
country at all. There must be proof 
that there was no proper trial & that 
the forms of all judicial procedure 
were disregarded, not only according to 
local ordinances, but according to tbo 
unvarying character which is oommon 
to all. — ^Hunmantrao e. R. (1924), 
I. L. n, 49 Bom. 455.— IND. 


682 iii. .]— The Judicial Com- 
mittee does not sit as a ct. of criminal 
appeal. It will not interfere with a 
criminal sentence imless there has been 
something so irregular or so outrejare- 
ous as to shock the very basis of justice. 
— ^Mohindar Singh v, R. (1932), 
I. L. R. 13 Lah. 479.— IND. 


PART IX. SECT. 4, SUB-SECT. 3.— 
B. (a). 

63811. .1 — R. V, SooTT <No. 2) 

(1924), 67 N. S. R. 201.--CAN. 

588 iii. Evidence improperly 

admitted.} — Held: the use made in 
evidence of hooks & dooumente found 
in the library ot a suspected person 
presented a question of great general 
& public importance.** — R. e. MoLaoh- 
LAN, [1924] 1 D. L. R. 1109 : 42 Oan. 
Grim. Oas. 88 ; 56 K. 8. R. 549.— 
CAN. 
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in India has come to a wrong conclusion 
upon the interpretation of an Indian statute 
is not necessaruy tantamount to an allegation 
of substantial cc grave injustice such as to 
induce the Privy Council to give special 
leave to appeal. — U mra v, R, (1924), 41 
T. L. R. 80, P. 0. 

649c. .] — Renoxjf v. A.-C. fob Jersey, 

No. 669a, post, 

661. Add, Annotations : — Refd. Renouf v, A.-G. 
for Jersey, [1936] 1 All E. R. 936 ; Sene- 
viratne v. R., [1936] 3 All E. R. 36. 

654a. As to onus of proof — No miscarriage of 

justice.] — Ceylon Evidence Ordinance, No. 14 
of 1895, provides by sect. 100 that : “ When 
any fact is especially within the knowledge 
of any person, the burden of proving that 
fact is upon him.” At the trial of two 
persons accused respectively of performing 
an illegal operation & of abetting its per- 
formance, the judge in the course of his 
summing-up, after stating that the person 
on whom the operation was alleged to have 
been performed was at the time unconscious 
Under chloroform, & that what took place 
was a fact especially within the knowledge 
of the accused who were there, directed the 
jury that the law said that the burden of 
proving that no criminal operation took 
place was upon the accused : — Held : that 
direction did not correctly state the law. It 
is not the law of Ceylon that the burden is 
cast upon an accused person of proving that 
no crime has been committed. The facts 
of the case were such, however, as to point 
irresistibly to the guilt of the accused quite 
independently of that direction to tlie jury, 
& there had been no such substantial in- 
justice, no such deprivation of the substance 
of fair trial, as to justify the grant of special 
leave to appeal to His Majesty in Council. — 
Attygaixe V. R., [1936] A. C. 338 ; [1936] 
2 All E. R. 116 ; 105 L. J. P. C. 79 ; 154 
L. T. 620 ; 52 T. L. R. 390 ; 80 Sol. Jo. 571 ; 
30 Cox, C. C. 390, P, C. 

Annotation : — Gonsd. Senevlratae v. R., [1936] 3 All E. R. 

30, P. C. 

654b. .] — Applt. was charged in Ceylon 

with having murdered his wife. The evi- 
dence of applt. 's servants, if believed, 
established that applt. was not in his wife’s 
room immediately before her death, & there 
was no evidence that applt. was in his wife’s 
room at any material time. There was 
strong evidence, both in letters written by 
deceased & of conversations, pointing to a 
tendency or inclination on the part of 
deceased to commit suicide. Although there 
had been quarrels, applt. had never been seen 
to threaten his wife with any form of physical 
violence. Evidence was given by a number 
of medical witnesses, which established that 
chloroform was the cause of death, but the 
medical evidence was completely ambiguous 
in its effect, with no preponderance of opinion 
among the doctors that the physical conditions 
of deceased apparent at tlie post-mortem 
were such as to be consistent only with the 
hyijothesis of homicide. The doctors were 
divided in their opinions as to whether 
death was due to asphyxia or syncope, 

. whether certain marks on the face of the 
deceased were such as would be caused by 
bums from chloroform, whether pressure on 
the face would be necessary to cause such 


bums & as to the behaviour of persons during 
the administration of chloroform. At the 
trial, the prosecution called all available eye- 
witnesses, even though their names appeared 
in the list of defence witnesses, &» witnesses 
who gave evidence favourable to applt. were 
extensively cross-examined as to other & 
previous oral statements, such procedure 
neing permissible with the leave of the judge 
under the Ordinance (Law of Evidence) 14 
of 1895, ss. 164 Su 155. In other cases 
evidence of what a witness had said was given 
apparently without previous cross-examina- 
tion of the witness as to such statements. 
After the evidence of aU the witnesses had 
been taken, the judge k> jury with applt. & 
counsel went to applt. ’s house where the 
servant witnesses were questioned fui*iher & 
certain experiments were conducted. The 
jurors wore not all together, but were divided 
up for the purpose of the experiments, each 
being asked liis impressions. The judge in 
the course of his summing up, discussing the 
medical evidence intimated that if the jury 
could not make up their minds from the 
doctors’ evidence, it was still their <luty to 
come to a conclusion on their own observa- 
tions. The judge in giving his duection as 
to the facts generally said : “ He (applt.) has 
got to explain. ... In the absence of ex- 
planation, the only inference is that he is 
guilty ” & finally the judge said ; “ the 

verdict, whether it is a conviction or an 
acquittal, I hope it will be unanimous, . . . 
but if you cannot agree please remember 
that I have got the full power to ask you 
to reconsider your verdict, but four to 
three means an unacceptable verdict. That 
means you have to go through the trial 
again. I hope >^ou will not have this mis- 
fortune.” The jury convicted by five to 
two, one of the five recommending the 
applt. to mercy. Applt. appealed : — Held : 
(1) there being points both for & against 
applt. but the gi'eater number merely 
ambiguous & no medical or other circum- 
stantial evidence justifying a conviction, no 
tribunal as a matter of legitimate inference 
could arrive at the conclusion that the applt. 
was guilty ; (2) it is not incumbent upon the 
prosecution in a murder case to call every 
available eye-witness, & while witnesses 
essential to the unfolding of the narrative on 
which the prosecution is based must be called 
by the prosecution, it is undesirable that- the 
prosecution should call witnesses at once 
proceed to cross-examine them ; (3) in a 

criminal prosecution the onus of proof is 
upon the prosecution & there is no obligation 
upon the prisoner of proving facts especially 
within his own knowledge ; (4) where a view 
by the jury is necessary the statiitory pro- 
cedure under Criminal Procedure Code, s. 238 


must be strictly followed, A any serious 
departure therefrom tends ” to divert the 
due & orderly administration of the law.” 
The procedme here followed was altogether 
irregular ; (5) references in a summing up 

to the necessity for a unanimous verdict in 
order to prevent a new trial are apt to be mis- 
construed by the jury are to be avoided. — 
Senevibatne V. R., [1930J 3 All E. R. 36, P. C. 


564c. Non-direction of Jury.] — On the appeal of 
an applt. who had been convicted in Nigeria 
of stealing & false accounting it was estab- 
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lished by reference to the shorthand record 
of the judge's summing-up at the trial that 
he did not give the j\iry any direction at 
all as to the onus of proof resting on the 
prosecution, or that the accused was entitled 
to have the benefit of a reasonable doubt ; 
— Held : (1) such an omission was as grave 
an error as active misdirection on the ele- 
ments of the offence, Ai a verdict of guilty 
given by a jury who had not taken that 
fundamental principle into account was given 
in a case where the essential forms of justice 
had been disregarded, A the conviction 
should be set aside ; (2) the general sentence 
of tluee years’ imprisonment passed on applt. 
was invalid, for it was applicable to each 
count, whereas for the offences charged in 
the counts for false accounting the maxi- 
mmn punishment was two years ; (3) when 
the judge in chambers, in the absence of 
applt., varied the sentence on the record so 
that' applt. was to receive two years’ im- 
prisonment on the counts for stealing & one 
year on the counts for false accounting, this 
was a new & different sentence passed in 
circumstances in which the judge had no 
jurisdiction to pass any sentence, & the 
sentence purported to have been thus passed 
should accordingly be set aside. — L awbence 
t». R., [1933] A. 0. 699 ; 102 L. J. P. 0. 148 ; 
149 L. T. 674 ; 50 T. L. R. 13, P. C. 

Annotations : — As to (1) Befd. Attygalle v. R., [1936] 2 All 

E. R. 116 ; RonouX r. A.-G. tor Jersey, [1936] 1 All E. R. 

936. 

664d. Excessive sentence.} — Lawrence v, R., No. 
664c, ante. 

554e. Alteration of sentence in absence of prisoner.] 

— Lawrence v. R., No. 664c, ante. 

554f. Juror unable to understand English.>— (1) A 

number of accused persons in India were 
convicted of murder & in some cases were 
sentenced to death & in others to transporta- 
tion for life. It subsequently transpired that 
at the trial one of the jury did not under- 
stand English, the l^guage in which some 
of the evidence, counsel’s addresses, & the 
judge’s charge were given ; — Held : on 
appeal, the convictions & sentences must be 
set aside on the grounds that the effect of 
the incompetence of the juror was to deny 
to the accused persons an essential part of 
the protection afforded to them by law, & 
that the result of the trial was a miscarriage 
of justice. 

(2) In England the ordinary order would 
be in such circumstances to award a venire 
de novo. Their Lordships, however, think it 
desirable that any discretion as to any con- 
seciuential order should be exercised by the 
High Ct., & they content themselves, there- 
fore, with humhly advising His Majesty that 
the appeal should be allowed {per Oxjr.). — 
Ras Behabi Lal V. King-Empbbob (1933), 102 
L. J. P. 0. 144 ; 160 L. T. 8 : 60 T. L. R. 1 ; 
77 Sol. Jo. 671 ; 30 Cox, 0. 0. 17. P. 0. 

568a. Trial for murder — ^Failure to consider possi- 
bility of verdict of manslaughter.] — Knowles 
V. R., No. 564a, post. 

569. Add. AnnoictHam : — Aa to (1) Ck>n$d. Umra v* 
B. (1924), 41 T. L. B. 86 ; Nadan v. B., [1926] 
A. 0. 482. 

560* Add. Annotaiiona : — Befd. Nadan v. R., [1926] 
A. 0. 482 ; Knowles v. R., [19301 A. 0. 366; 
Attygalle v. R., [1936] 2 All E. R, 116; 


Benouf v. A.-H. for Jersey, [1936] 1 All B. R. 
936 ; Seneviratne v. R., [1936] 3 All B. R. 36. 

501a. What amounts to verbal ** evidence — 

Ceylon Evidence Orthnance, No. 14 of 1895.] — 

A woman whose throat had been cut was 
tinable to speak owing to the nature of the 
wound. She was fully conscious, however, 
& able, to understand what was said to her, 
to make signs & to nod her head slightly. 
After making certain signs which, it was 
alleged, possibly indioated applt., she was 
asked the direct question whether it was the 
applt. who had cut her throat, & in answer 
to that question she nodded her head. She 
died shortly afterwards from asphyxia result- 
ing from the inju]^ to hei* throat : — Held : 
evidence as to signs made in answer to 
questions put to the deceased was admissible, 
but statements of witnesses as to what 
interpretation they put upon the signs were 
not admissible ; further, the direct question 
to deceased whether it was applt. & her nod 
of assent constituted a verbal statement 
made by her within sect. 32 of Ceylon Evi- 
dence Ordinance, 1896, & as such was 
admissible in evidence under the section. 
There was proper & sufficient evidence of 
a verbal statement by deceased to the effect 
that it was applt. who had cut her throat. — 
Ohandrasekbra (otherwise Alisandibi) v. 
R., [1937] A. 0. 220 ; [1936] 3 AU E. R. 866 ; 
106 L. J. P. C. 30; 166 L. T. 204; 53 
T. L. R. 137 ; 80 Sol. Jo. 1012 ; 30 Cox, 
0. C. 546, P. 0. 

562a. Irregular view by jury.] — Seneviratne v. 
R., No. 554b, ante. 

664a. Trial for murder by judge alone — ^Trial by 
Jury Impracticable or not permitted by local 
circumstances.] — ^Applt. was convicted of the 
murder of his wife, & sentenced to death upon 
a trial in Ashanti without a jury. By sect, 9 
of Ashanti Administration Ordinance, 1902, 
“ BO far as it is practicable & local circum- 
stances permit the procedure, civil & 
criminal, in the Ashanti ct. was to be the 
same as in the Supreme Ot. of the Gold Coast 
Colony ; in that ct. it was imperative by 
Ordinance that a trial for murder should be 
with a jury. The trial judge had not stated 
that a trial with a jury was not practicable 
or not permitted by local circumstances. It 
appeared on the appeal that there never had 
been trial by jury in Ashaiiti. The death 
of applt. ’s wife resulted from a wound 
inflicted by a shot from a revolver while she 
& the applt. were together alone in a room. 
By a dying declaration she had stated that 
the revolver had been fired accidentally by 
herself in a manner which she described. 
The applt. in his evidence also ai^buted the 
wound to an accident by her. There was 
much circumstantial evidence : — Held : it 
should be presumed that a trial with a jury 
was not practicable, or was not permitted by 
local cir<mmstances, Sc accordingly that the 
appeal failed so far as it was based upon 
want of Jurisdiction ; but the appeal should 
be allowed upon the ground that the applt. 
had not the substance of fair trial. Sc had 
suffered substantial Sc grave injustice, in that 
the trial judge, having come to the conclusion 
that the revolver had been fired by Hie applt,, 
had entirely failed to ooneider whether the 
evidence justified a conviction for murder as 



opposed to manslaughter, & the Board , 
clearly of opinion that it did not.— K kowi^es 
V . E., [1930] A. O. 866 ; 09 L. J* P. 0. 108 ; 
143 L, T. 28 ; 46 T. L. R. 276 ; 29 Cbx, 0. O. 
199, P, 0. 

&64b« Heduction of sentences — ^Failure to observe 
statutory requirements.] — R. v. Dahxt Raitt 
( 1935), 61 T. L. B. 338 ; 79 Sol. Jo. 231, 
P. 0, 

586a. Discretion of court below — Judicial Com- 
mittee will not Interfere — Though members 
of court below disagree.] — Under Civil Code 
of Quebec, art. 189, a husband or wife may 
demand a separation on the m*ound of “ out- 
rage, ill-usage, or grievous mault ; & by 
art. 190 j ** The grievous nature & sufficiency 
of such outrage, ill-usage & insult, are left 
to the discretion of the et., which, in appreci- 
ating them, must take into consideration the 
rank, condition &; other circumstances of 
the parties.” In such a case the Judicial 
Committee will be very reluctant to interfere 
with the discretion of the ct. below, even 
where there has been a great difference of 
judicial opinion, unless it appears that there 
has been a miscarriage of justice. — B aldwin 
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V . BAXJiwm <1922), 91 L. J. P. 0. 208 ; 128 
L. T. 10, P. 0. 

598. Add* Annotation: — Consd. Re Lietters Patent 
No. 189,207, Be Carbonit Akt., [1924] 2 Oh. 
53. 

606, Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

608. Add, Annotation : — Refd. A.-G. of British 
Columbia v, A,-G. of Canada, [1924] A. 0. 222. 

600. Add. Annotation : — Distd. James v, Cowan, 
[1932] A. O. 542. 

010a. .] — James v, Cowan, No 

188a, ante, 

618. Add. Annotaiion : — Refd. Rurana S.S. v, 
Burrard Inlet Tunnel & Bridge Co., [1931] 
A. O. 300. 

618a. From Court of King’s Bench of Quebec — 

In respect of what matters.] — (1) In Art. 08 
of the Code of Civil Procedure of Quebec, 
which provides that an appeal lies to the 
Privy Council from final judgments rendered 
in appeal by the Ct* of King’s Bench in cases, 
among others, “ concerning titles to lands or 
tenements, annual rents or other matters in 
which the rights in future of the parties may 


PART DC. SECT 7. 

m i. Plaintiff domiciled abroad.} 

— On an application by pltf. for leave 
to appeal per aalium to the Judicial 
Committee of the Privy Connell : — 
Held: the quofitlon involved in the 
proposed appeal was one of ^at 
general & public Importance & leave 
to appeal ahotild be given ; but since 
pltf. had estabUshod his domicile 
abroad, he should bo required to give 
seonrlty for the costs of the trial & of 
the appeal to the Ct. of Appeal, as well 
as the usual security on appeals to the 
Judicial Committee. — Young v. Cana- 
dian Northeen Ry. Co., [1030] 1 
W. W. K. 764 ; 3 D. L. R. 413 ; 37 
C. R. C. 1 ; 38 Man. L. R. 667 .—CAN. 

m li. Powers of Privy CouncU .} — 

Rule 9 of Privy Council Rules does not 
empower the ot. to extend, beyond the 
limit fixed by Ord. 45, r. 7 of the Civil 
Procedure Code, the time for furnishing 
the security & depositing the transla- 
tive, etc., cliorges required by that rule 
in connection with an appeal to the 
Privy Council. — Bahadur Lad v. 
Judges of Aixahabad High Court 
(1933), I. L. R. 55 All. 432.— IND. 


PART IX. SECT. 8, SUB-SECT. 1. 

0 — — QxietAion reiating 

to freedom of inter 'State trade.] — On 
applications to the High Ct. for certifi- 
cates imder sect. 74 of the Constitution 
that questions of law as to the limits 
inter ee ef the constitutional powers of 
the Oommonwealth, & of the State of 
New South Wales involved in the 
deoiaion In Ex p, Nelaon (^Ko. 1), 42 
O. L. K. 269, were questions which 
ought to be determined by His Majesty 
In Council : — Held : the applications 
should be refused.— », Neiaon 
(No. 2) (1929), 42 O. L. R, 258 ; 3 
A. L. J. 66 ; 1929 A. L. R. 177,— AUS. 

806 I. Operatim of 

AvMmlian Juilddary Acty 1903.]— 
Judicial Act, 1903-1920, s. 89 (2) (a), 
excludes an appeal as of right to the 
Privy OounoU from a deolrion of t^e 
Supreme Ot. exercising Federal juris- 
dictlon. Sc gives to the High Ot. 
Jurisdiction to entertain an appeal 
from such a decision. — ^Lismaiok S.S, 
Co. V, Commonwealth oe Australia 
(1924). 35 O.L.R.69; 26S.R.N.B,W. 
298; 31 Argus L. R, 158.— AUS, 

PART IX. SECT. 8, SUB-SECT. 2. 
^»b. OoTHpetency of appeal From 
Hiyieiapai Qouiri of Appetkde BiviafUm. } 


— No appeal lies, unless the ease falls 
within Privy Council Appeals Act, 
R. S. O., 1914 ( 0 . 64), or unless leave 
to appeal is granted by the Judicial 
Committee.— Boiand v. Canadian 
National Ry. Co., [1926] 1 D. L. R. 
420 ; 58 O. L. R. 225.— CAN. 


gd, P'rom advisory opinion — 

** Final jvdgment.**] — Where questions 
were referred to the ot. for its considera- 
tion, & the matter was heard before 
a ct. composed of four Judges who were 
equally divided in opinion : — Held : 
(1) for the purpose of appeal to the 
Privy Council ttie opinion of the ct., 
although advisory only, could be 
treated as a final Judgment between 
parties ; (2) the words ** final Judg- 
ment ” In the Privy C3ounoll Rules 
mean that whioh is regarded as a 
final Judgment under Canadian law. — 
Re Nova Scotia Legislative Council 
(No. 2) (1926), 69 N. S. R; 49.— CAN. 

sf. Order for trial hy jury .] — ■ 

Leave to appeal to the Privy Oounoil 
from an order refusing to set aside an 
order providing for a Jury trial of on 
action for damages for personal injuries, 
refused. — Bradshaw v. British 
Columbia Rapid Transit Co., Ltd., 
[19271 1 W. W. R. 425 ; 38 B. C. R. 
111.— CAN. 


q I, Necessity for .] — Ever since 

84 Geo. 3, o. 2, 8. 36, now found, 
substantially unebangea, in Privy 
Council Appeeds Act, R. 8. O., 1914 
(c. 64), 8. 2, the right of appeal in 
oases lalltng within its terms has stood 
unchallenged, & no leave to appeal, 
either to be riven by the Judiolal 
Committee or oy the ct. below, has 
been regarded as necessary. Althongh 
the Act is absolute in prohibiting an 
appeal In oases which do not fall within 
it, this does not deprive his Majesty 
of the prerogative right to gr®®^ leave 
to appeal in any case In which he sees 
fit to exercise that right. — ^McBride 
V. Ontario Jockey Club, Ltd., [1928] 
l D. L. R. 743 ; 58 O. L. R. 267.— 
CAN. 

t .]— Applt. 00 ., having 

been held liable for approximately 
17,000, appealed giving aecurlty only 
for 8500 for the coats of the appeal. 
The appeal having boon dismissed, 
applta. applied for a stay of proceedings 
pending a projected appeal to the 
Judicial Committee of the Privy 
Oounoil HeW .* the application as 
made oould not be 

Pbenix Fire insurance Co. of New 


79 


York e. McPhkbson, [1925] 3 D. L. II. 
131 ; [1925] S. C. R. 104.— CAN. 

f 1. — .] — An application for 

fecial leave to appeal to the Pi ivy 
Council. & oven the granting of such 
leave, do not ipso facto operate as a 
suspension of proceedings in execution 
of the Judgment rendered by the 
Supreme Ot. of Canada. — Stevenson 
r. Florant, [1926] 1 D. L. R. 601; 
[1926] S. O. R. 90.— CAN. 

k (p. 498) i. .]— (1) Leave to 

appeal to the Privy Council should not 
be granted In a criminal case, but 
j/arties desiring to appeal should be 
left to their remedy by application to 
the Privy Council for such leave. 

(2) Aflsmnlng the ct. to have power 
to grant leave to appeal, such leave 
should be refused In any case not 
coming within the principles laid down 
in Re DiUet, No. 542, anfe.— H. v. R. 
(1926), 46 Con. Grim. Cas. 367 ; 58 

N. S. R. 457.— CAN. 

1 (p. 498) I. Reducing arbitrator's 

award — Expropriation of tend.]— There 
is a right of appeal to the Privy Council 
from the judgment of the Ct. of Appeal 
reducing the arbitrator's award In 
regard to lands expropriated under 
Dominion Ry. Act, R. S. C., 1927. — 
Re Boulton & Toronto Terminaj^ 
RY. Co., Ltd.. [1933] 4 D. L. R. 621 ; 

O, R. 816.— CAN. 


sk. Appeals pending in Supreme 
louri before Privy Council — Stay of 
yroceedings in Canadian appmL]— 
Vhere, A. & B. being co-defts., A. had 
irst inscribed an appeal for hciuing iu 
he Supreme Ct. of Canada, B. later 
n had inscribed an appeal to the 
Udloial Committee of the 1 riyy 
louncil, upon motion on beleuf of B. 
he proceedings on the first appeal weie 
tayed pending the dec^it)n of tho 
>rlvv Council upon B. s appc<u.— 
LsnteDOE ?7. Shavkk & Hakhj^on, 
1925] 4 D. L. R. ; n92aj S. C. K. 
94.— CAN. 

so. Appeal without leave— Not on 
uestion of jurisdiction.]-"An appeal 
diioh raises only a question of jiirls- 
iction & does not involve a pecuniary 
mount. Is not a matter in controversy 
dthln Privy Council Appeal Act. 

L S. O., 1927, entitling pltf. to app eal 
a of mht to the Privy Counoia. — 
lOviBOND V. Grand Trunk Railway & 
anadian Nation.^ 

D. L. R.1T9; O.R. 729; ayGfd., [1936 
All E. R. 496, P. 0.— CAN. 
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be affected,** the ** other xa&ttere ** are not 
necessarily ejtisdem generis with the matters 
previously mentioned^ 

(2) Upon an application to admit an appeal 
it 18 the duty of the ct. to decide whether 
there is a right of appeal under the statutory 
provisions applicaoie. — Davis (Lady) v. 
Shaughnbssy (LiOBD), [1932] A. C. 100 ; 101 
L. J. P. 0. 87 ; 140 L. T. 289. 

618b. Duty of court on appU^tion to 

admit appeal.] — Davis (Lady) v, 

NESSY (Lord), No. 618a, ante. . 

621. Add. Annotation Refd. Nadan v. K., [1920] 
A. C. 482. 

621a. From Court of Appeal of British 

Columbia — No power to grant leave In criminal 
matter — What Is “ criminal matter.'*] — 

Upon the true construction of the Order in 
Council of Jan. 23, 1911, regulating appeals 
from the Ct. of Appeal of British Columbia 
to His Majesty in Council, the power of that 
ct. under r. 2 (6), in conjunction with the 
definition of “judgment*’ in r. 1, to grant 
leave so to appeal from any “ decree, order, 
sentence, or decision ** does not apply to a 
criminal matter. A prosecution under a 
statute of British Columbia, whereby a 
person summarily convicted of an offence 
thereunder is liable to a penalty & imprison- 
ment, & consequent proceedings by way of 


habeas corpus certiorari, or case slated, rai^g 
the question whether the statute is ultra vires, 
are criminal matters for the above purpose. — 
Chung Chuck v. B., [1930] A. C.24i ; ^ 
nom. Chuno Chuoh v. B., Wong Kit v. B., 
99 L. J. P. 0. 71 ; 142 L. T. 206 ; 40 T. L. R. 
134, P. O. 

626. Add. Annotation Refd. Nadan v. R., [1926] 
A. O. 482. 

6Sla. Report to High Court should be Included 

In appeal.] — ^P ractice Note, [1933] W. N. 
148; 76 L. Jo. “ 

640. Add. Annotation Refd. Hem Sing v. 
Mahant Basant Das, [1930J 1 AU E. R. 356. 

640a. If merely advisory.] — Applts. 

claimed to deduct from the income on which 
they had been assessed a sum paid to under- 
writers on an issue of preference shares on 
the ground that it was “ expenditure incurred 
for making profits in their business ” within 
Indian Income Tax Act, 1918. The collector 
of taxes, the chief revenue authority, & the 
High Ct. successively decided against them. 
They then appealed to His Majesty in 
Council : — Held : on a preliminary objection, 
the decision, judgment, or order made by 
the High Ct. under Indian Income Tax Act, 
1918, s. 61, was merely advisory & not final, 
& the appeal to His Majesty in Council was. 


PART IX. SECT. 8. SUB-SECT. 3, 

p i. ± Jud^eot 

of tho Hlgrli Ct. on the Appellate Side, 
grranting probate to a person, la a final 
deopje, from which an appeal lies to 
His Majesty in Council. — Vellabawmt 
SkRVAI V. L. SiVARAMAN SBRVAI (1D26), 
I. L. E. 6 Han. 119,— IND. 

% 1. .] — Syed 

Ehan V. Stud Ebrahim (1927), 
I. L. R. 6 Ran. 109,— IND. 

t ii. Where 

oompoting applications under Probate 
& Admimstratlon Act, 1881, for pro- 
bate of different alleged wills of a 
testator, have been heard by the 
district judge as a regular suit, an 
appeal from the decree or final order 
passed on appeal by the High Ct. lies 
to the Privy Council under, & subject 
to the requirements of, the Code of 
Civil Proo^ure, 1908, as. 109, 110.^ — 
Vellabawmt Servai v, Sivarainan 
Servai (1929), I, L. R. 8 Ran. 179. — 
IND. 

t ill. An 

appeal does not lie from an order tmder 
Ord. 41, r. 2 3, ‘ reversing a decree which 
disndsaed a suit upon a preliminary 
point, &; remanding the suit for trial, 
as this la not a “ final order ” within 
sect. 109 of Code of Civil Procedure, 
1908. — Abdul Rahman v. D. K. 
Gassim & Sons (1932), h. R. 60 Ind. 
App. 76. P. C.— IND. 

t Iv. .) — An 

order dismissing an appeal on the 
ground that, owing to applt.’s 
failure to implead the representatives 
of a deoeased reap., it had abated in 
toto. Is a final order within sects. 109, 
110 of the Code of Civil Procedure. — 
Ohcni Lal-Tulsi Ram v. Amin 
Chand (1933), I. L. R. 14 Lah. 609.— 
IND. 

ai. — — From interlocutory jiidg- 
menta .] — Appeals on matters Inter- 
locutory in their nature should be 
allowed to be preferred to His Majesty 
in Council only when their decision 
will practically put on end to the litiga- 
tion &: finally decide the rights of the 
parties. — Bhaowati Dayal v. Dhan 
Khttnwab (1926), I. L. R. 48 AU, 829. 
—IND. 

a II. —— Not from High OovH — 


Sitting in criminal appeal from Cotart of 
Sessions .] — No appeal Ilea to the Privy 
Coimoll against a judgment of the High 
Ct. sitting in criminal appeal from a 
trial by the Ct. of Sessions. — H baia- 
YETC7DDIN AHMED V. EBCPBROR (1930), 
I. L. R. 58 Calc. 344.— IND. 

a ill. Su^msion of advocate 

from practice .} — Vvhore an advocate 
has been euspondod from practice for 
breach of rule 1 of Chapter 21 of the 
General Rules for civil ots., & he raises 
the question of the correct interpreta- 
tion of the rule, this is a fit & proper 
case for granting leave to appeal to the 
Privy Council. — ^Shiva Nabain Java 
Allahabad Hioh Ct. Judges (1933), 
I. L. R. 66 All. 702.— IND. 

639 ii. From order refusing to 

enrol legal practitioner ,] — An order of the 
High Ot. refusing to enrol a person as 
a legal practitioner under Legal 
Practitioners Acts, 1879, is not one 
from which the High Ct. has juris- 
diction to grant leave to appeal to tho 
Privy Council.— Re Miss (1922), I. L. R. 
1 Pat. 690.— IND. 


b i. -.] — Re An Advocate 

(1929), I. L, R. 8 Ran. 40.— IND. 

b II. Valuation of property com’- 

pulsorily aogutred,)— In appeals in- 
volving the valuation of property in 
India, the J udlcial Committee will 
entertain an appeal under Act XIX, 
1921, 8. 2, as to the value of property 
compulsorily acquired only upon 
questions of principle, including errors 
In appreciating or applying the rules of 
evidence, or the judicial methods of 
weighlm? evidence. — ^Nowboji Rus- 
TOMJi WADiA V. Bombay Government 
(1925), I. L. R, 49 Bom. 700.— IND. 


b iil, Not from decree affirming 

court below — What amounts <o.]— Pltfs. 
obtained a mtge. decree in the ot. of 
the subordinate judge, but their claim 
to interest pendente lUe was disallowed. 
Defts. ajmealed to the High Ct. while 
pltfs. preferred a oross-apj^l in respect 
to interest pendente lite. Defts.* appeal 
was dismissed while pltls.* cross-appeal 
was allowed, the deoree of the Hl^ Ct. 
being in the following terms : ** The 
deoree pt the Ot. below be modified to 
this ex^t that interest at the bond 
rate shall run on the principal up to 
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the expiry of the period of grace.** 
Defts. applied for leave to appeal to 
His Majesty in Council. The value of 
the BubJeCL-matter of the suit & the 
app^l was above ten thousand rupees : 
— Meld: the decree of the High Ct. 
was not one ** afidrming the decision 
of the ct. Immediately below ** within 
Code of Civil Procedure, 1908, s. 110, 
&: appots. were entitled as of right to 
ampeal to His Majesty in Council. 
Fmrther, the appeal could not be 
limited to the question of interest only, 
upon which point there was variation 
in the deoree, but appots. were entitled 
to appeal from the entire decree. — 
Thakub Jamuna Prasad Singh v, 
Jagarnath Prasad Singh (1929), 
I. L. R. 9 Pat. 668.— IND. 

b iv. .1 — ^Matters In 

dispute in a pending suit having been 
referred to arbn., an award was made 
to the effect that deft, should, within 
a time fixed, give possession of a oertaln 
factory to jiltf., &; in default ehould 

S ay pltf. Ks. 13,000. Objections to 
ie award were made by deft, wbloh 
were disallowed, Sc the award was 
ordered to be filed, but as the time 
fixed for delivery of the factory had 
by then expired, the ot. considering it 
unnecessary to incorporate in its decree 
a direction relating to the delivery of 
the factory, granted a deoree to pltf* 
only tor the Rs. 1 3,000. Deft, appealed 
to the High Ct. & his appeal was 
accepted only to the extent that the 
deoree of the trial ot. was modified to 
bring it Into conformity with the 
award. Deft, then applied for leave 
to appeal to His Majesty in CounoU 
Held : as the High C7t. had in sub- 
stance affirmed the decision ofthe 
trial ot. the alteration made by it in 
the decree not being of a substantial 
nature, leave to appeal to His Majesty 
in Council under <^de of Civil Pro- 
cedure, B. 110, could not be granted. — 
Bansi Lad v. Gopal Lal (1928), 
I. L. R. 10 Lah. 688.— IND. 

b V, Order of High Court under 

Provinewd Insolveney Act,}^ln a case 
"where Prorlnoiai Insolyenoy Act, 1920, 
gives a right of appeal to the High Ct., 
an appeal from the decisiou of the 
High Ot. lies to the Privy Oounoil 
under. Sc suhjsot to, the Code of dvil 
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theretoro, inoomwtent.— Ta.ta. Iros & 8torl 
Revenue Authority 
o' T. L, U. 

2oO| X « 0* 


64f0b« - Order oi High Court — On appeal Irom 

application to district Judge to file award*!^ 
An appeal to the Pri\ry Council lies unaer 
Code of Civil Procedure, 1908, s. 109, from a 
decree or final order of a High Ot. made upon 
appeal from an order of a district judge upon 
an application to him to file an award in ot. 
The app^ is not precluded by sect. 104 (2) 
of the Code ; that provision applies only to 
an appellate order of a district judge where 
the application has been made to a sub- 
ordinate judge. — Ramlal Habgopal v, Kis 
HANCHAND (1923), L. R. 61 Ind. App. 72, P. C 

640c. I^obate suit.] — Where competing 

applications under Probate &: Administration 
Act, 1881, for the probate of different alleged 
wills of a testator have been heard by the 
District judge as a regular suit, an appeal 
from the decree or final order passed on 
appeal by the High Ct. lies to the Privy 
Council under, & subject to the requirements 
of, the Code of Civil Procedure, 1908, ss. 109, 
110. — Vellasawmy Servai v. Sivabaman 
Sebvai (1929), 67 L. R. Ind. App. 90, P. C. 

640d. Not on question of compensation for 

land compulsorily acquired.] — Act XIX. of 
1921 has not the effect of giving a right of 
appeal to the Privy Council from a decision 
the High Ct. upon an appeal from an 
award of the Tribunal appointed under 
Calcutta Improvement Act, 1911, assessing 
compensation in respect of land acquired 
under the provisions of that Act. — Secre- 
tary OF State for India v, Hindusthan 
C o-OPBRATtVB InSCE, SOCIETY (1931), 68 
L. R. Ind, App. 269, P. C. 

641a. — Lahore High Court — Jurisdiction under 


special Act.'i — An Act gave power te 
tribunal set up thereunder to decide questioiiB 
which in substance concern the nature oi the 
trusts under which the endowments oi 
certain religious institutions were held. 
They also included questions of compensa- 
tion for loss of office & questions as regards 
claims to property in respect of which the 
tribunal’s powers were not limited by any 
provisions as to \alue. Under the Act the 
tribunal was given the same powers as are 
vested in the ordinary cts. of the country, 
& its proceedings were to be conducted in 
accordance with the ordinary rules of civil 
procedure of the country. Tlie formal 
expression of its decision was described by 
the Act as a decree or order. The Act, 
however, provided that appeals from the 
tribimal were to be heard by a Div. Ct. & 
not by a single judge. On a preliminary 
objection taken to the competency of the 
appeal : — Held : the jurisdiction conferred 
upon the High Ct. was intended to include 
the new subject-matter as part of the 
ordinary appeUato jurisdiction of the High 
Ct., & the case was within the general 
principle laid down by Viscount Haldane, 
L.C. in National Telephone Co.^ Ltd* v. Post- 
master-General^ [1913] A. C. 510, at p. 552, 
that “ when a quest ion is stated to be referred 
to an established ct. without more, it . . . 
imports that the ordinary incidents of the 
procedure of that ct. are to attach, & also 
that any general right of appeal from its 
decisions likewise attaches,” <fe the objection 
could not be sustained. — Hem Singh v. 
Mahant Ba8ant Das. [1936] 1 All E. R. 
356 ; 80 Sol. Jo. 303, P. C. 

641b. High Court of Bengal — Claim relating to 
cantonment land.] — Barrackpore Canton- 
ment Committee Secretary v. Satish 
Chandra Sen (1930), 47 T, L. R. 3, P, C. 


Procedure. — ^Maung Ba Thaw v, 
Ma Pin (1934), L. R. Cl Ind. App. 
158.— IND. 

b vl. Order suspending pleader 

from pra>clice .\ — Leave to appeal may- 
be granted from an order of the High 
Ct. suspending a pleader from practis- 
ing fbr a period of six months . — Re 
A Pleader a932), I. L. R. 65 All. 
24C.— IND. 

t i. ,] — The question of 

law Involved need not be of general 
importance ; it Is sutficlent if there is 
a substantial question of law between 
the parties. — Raghunath Prasad 
Singh v. Pabtabgash Deputy Oomrs, 
(1927), 64 L. R. Ind. App, 12e.—IND. 

f y, — Deleh Cloth & 

General Mills Co., Ltd. v* Delhi 
Income Tax Combs. (1927), 64 L. R. 
Ind. App. 421.— mD. 

f ill. .] — ^Mathura, Kubmi 

t>. Jagdbo Singh (1927), I. L. K. 60 
All. 208.— IND. 

Order made wUhout 

iurisdicHon*J — Eibhan Singh v. The 
King Emperor (1928), L. R. 55 Ind. 
App, 390.— IND. 

f V, Matter of general import- 

ance*] — Held : a oa^e was a lit one for 
appeal to the Privy Oounoll, where the 
question In dispute was of general im- 
portanoe, as the execution of docu- 
ments with an option of re-purohase 
was very common & a considerable 
amount of litigation come before the 
ots. in oonDeotion therewith.— JrvAN- 
Guru jOBAMELGiRi v. Gajanan 

g ARAYAN Patkar (1928), I. L. R. 60 
om. 758.— IND. 


651 i. Sum below appealable value — 
When appeal lies.] — Maung Ba, Than. 
V, Pegu District Council (1927), 
1. L. R. 6 Ran. 43.— IND. 

§1. lAmUation of right to appeal — 
Letters Patent of Calcutta High Court 
0/1927.] — The now clause of the Letters 
Patent of the CJalcutta High Ct., 
passed 1927, takes away, in all second 
appeals decided by a single )udM, 
without his giving a oertifloate that the 
cetse is a fit one for appeal, the right 
to go to the Privy CmmoQ under the 
ordinary law, though the right of the 
Judicial Committee to give special 
leave is not of course afCocted, The 
new Letters Patent cannot be applied 
to pending cases without taking away 
existing rights of appeal. — Sadar Ali 
V. Dalimuddin (1928), I. L. R. 56 Cole. 
512,— IND. 

sp. Desirable to avoid tux> ajypeals ,] — 
It is desirable that in some manner 
recourse to two appeals to the Privy 
Council should be avoided whore one 
is from a decree of the High Ot. under 
sect. 98 (2) of the Cod© of Civil Pro- 
cedure & the other is from the decree 
in a Letters Patent Appeal varying 
the former decree. — Jatondranath 
Ohandhuri V. Udaykumar Das (1931), 
I. L. R. 68 Calc. 1281.— IND. 


PART IX. SECT. 8, SUB-SECT. 4. 

a (p. 502) !. No pt^er 

• extend *] — The ot. has no discretion 
> depart from the rules regulaUng 

offUno as 

) appeal when the time 
y the rules bos occplrod. 
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remedy of either the Crown or a subject 
who desires to appeal from a decision 
of the ot., but is out of time, is to apply 
to Hla Majesty In Council for special 
leave to appeal. — R hodbs-Moorhousk 
V. Stamp Duties Comr. (No. 2), 
11933] N. Z. L. R. 1413.— N.Z, 

Ij: (p. 603) i. Judges 

e/jually divided.] — The Ct. of Appeal 
granted leave to appeal to the Privy 
Council from a decision of the Ot. of 
Appeal reversing an order for a new 
trial, the verdict of the jury being for 
more then £500, & the judges, including 
the trial judge, being equally divided. 
— Tremain V. Manawatee Draina(ji: 
Board, [19261 N. Z. L. R. 416.— N.Z. 

sm. Irish Free State — Leave to appeal 
— When granted,] — The general prin- 
ciples governing applications for leave 
to appeal stated. — H ull v. M'Kenna, 
** Pbweman*8 Journal ” v. I^'I^knstuom 
& TraESLTRERI, [19201 1. K. 402. — IR. 

gni. .] — Leave to 

appeal refused. — O’Cailaoijan v. 
^ [ 1926 ] r. K. 580.— IR. 

.] — See, also, N<». 


15. 

so. High Court of Western Sani^-- 
'JrimiTial 'ftutiier — No puhhc inter csl 
nvolvedr-Lexive refused, \--^i*xyviRn v* 
IBAISBY (No. 2), [19311 N. Z. L. K. 
68.— N.Z. 

gjj ..] — The Supremo Ct. of 

few’ Zealand has no jurisdiction to 
rant leave to appeal to the Privy 
Jouiicil from a judgment of the 
npreine Ot. on an appeal from the 
[igh Ct. of Western Samoa. — Nelson 
^RAiSBT (No. 3), [1934] N. Z, L. R 
36 ; G. L. R. 474.— N.Z, 
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66011* QtM Mliiiii^^ of 

Judicial Gouuulttcc to deidaioii.}*— 
Naidrc JuriBdioiioii Oifdisi^ I 88 S, of the 
Gold Coast provides by #Bct. 11 that the 
civil Jorisdietioii of a native tribmal shall 
extend to "hearing A? determining certain 
classes of suits, including all suits relating 
to the ownership or possa^on of lauds held 
under native tenure &i situated within its 
jurisdiction 5 & by sect. 17 that when it 
appears to any ct, that a case brought before 
it is one cognisable by a native tribunal the 
ct, shall, unless satisfactory reasons to the 
contrary be shown, refer the parties thereto. 
A suit of the class mentioned above having 
been tried & decided by a native tribunal, 
the decision was reversed upon the evidence 
by the Provincial Oomr., & his judgment was 
affirmed upon a further appeal to the 
Supreme Qt. : — Ifeld : halving regard to the 
provisions of the Ordinance the decision of a 
native tribunal in a matter of the above kind, 
being on© peculiarly within its knowledge, if 
arrived at after a fair hearing & on relevant 
evidence, should not be disturbed without 
very clear proof that it was wrong, & in the 
present case there was no such proof. — 
Abakam Nthah V. Anquah Bknnikh, [1931] 
A. C. 72 ; 100 L. J. P. C. 47 ; 144 L. T. 161, 

P. C. 

659a. .] — (1) There is no appeal as of 

right to His Majesty in Council from the 
decision of the Royal Ct. of Jersey in a 
criminal case. There is no trace in any 
legislation, or in an authoritative work, of 
any such right of appeal. The Ordinances 
of Pyne & Napper, 1591, which, in the light 
of present evidence, must be regarded as 
having been properly confirmed by Order in 
Coimcil & registered, & as having become 
part of the law of Jersey, support the view 
that there is no appeal as of right in criminal 


matters. There is, "however, no in 

Council, charter, or other instrims^t of 
authority from which it can be Inlerrea that 
the Crown’s prerogative right to grant special 
leave to appeal, & to allow an a{)|>eai, in a 
criminal case from Jersey has peon taken 
away. That prerogative right still exists, 

(2) The prerogative right of entertaining 
appeals con only be taken away by express 
words or the necessary intendment of a 
statute or other equivalent act of State. 

(3) The Board treats aijplications for 
special leave to appeal in criminal cases & 
the hearing of crimmal appeals so admitted 
as being on the same footing, in the case 
of misdirection, or in any other case of an 
alleged failme in the pioper trial of a criminal 
case, wilJ advise His Majesty to intervene 
only if there is shown to have been such a 
violation of the principles of justice that 
grave & substantial injustice has been done. — 
Bbnouf V, A.-G. FOR Jersey, [1936] A. C. 
445 ; [1936] 1 AU B. B. 936 ; 105 L. J. P. C. 
84 ; 155 L. T. 1 ; 52 T. L. R. 456 ; 80 
Sol. Jo. 304 ; 30 Cox, C. C. 397, P. C. 

62. Add, Annotation : — Hefd. Nadan v, R., [1926] 
A. 0. 482. 

i62a. Appeal from deportation order made by 

Administration of Western Samoa.] — NEijeoN 
V. R., [1928] W. N. 197, P. 0. 

i65a. Appeal under Ordinance No* 103, 

sect. SO.] — Under the terms of the charter 
of 1855 of the ct. then having jurisdiction, 

&; sect. 1154 of the Civil Procedure Code of 
the Straits Settlements, an appeal lies to 
H.M. in Council from a decision of the Ct. 
of Appeal of the Straits Settlements upon 
an appeal under sect. 80 of Ordinance No. 103 
(Stamps). — Straits Settlements Comr. op 
Stamps v. Oei Tjong Swan, [1933] A. C. 
378 ; 102 L. J. P. 0. 90 ; 149 L. T. 146 ; 
49 T. L. R. 428, P. C. 


Part X. — The Channel Islands. 


Validity of will of Immoveables.] — By 

art. 28 of the Uaw of Jersey, 1861 : “ Les 
actions touchant la validity des Testamens 
contenant des legs d’immeubles seront 
institutes h la Cour du Samedi, et aussi les 
actions en partage des immeubles d’une 
succession, lorsque ces immeubles auront ttt 
Itguts en tout ou en partie par Testament” ! — 
Held: that art. 28 of the Law of 1851, 
which for the first time authorised, subject 
to conditions, the disposition of immovables 
in the Island of Jersey by wiU, conferred 
jurisdiction to entertain proceedings relating 


to the validity of such wills upon the Cour 
du Samedi (which sits weekly) to the ex- 
clusion of the Cour d’H^ritage (which sits 
only twice a year). The Cour d’H^ritage, 
a very ancient ct., had no original jurisdiction 
to decide as to the validity of wills disposing 
of immovables in Jersey, because before the 
Law of 1861 such disposition by will was for- 
bidden & unknown, <k there is no ground for 
conferring any implied jurisdiction on the 
Cour d’ Heritage. -—Gilbert v. Chino, [1936] 
A. C. 145 ; 105 L. J. P, C. 27 ; 154 L. T. 
195, P. O, 
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Part XIa. — Other Islands. 


712a. paxt ot Great 

^ charge of an offence on 

li^ond against Coinage Act, 1870 

. (c. 10)f e. t-he justices for the Bi deford 

Diviiflon of Devon held that they had juris- 
diction dD convicted the defendant, in spite 
of hiu contention that Lun^ Island was not 
part of Great Britain ; — Held : there was 
evid^ce before the justices to support the 
conclusion that Lundy Island was part of 


Great Britain, & their decision 
aftlmied. Serrible: if the justices had 
the contrary, the ct. would have r< 
their finding on the ground that there 
evidence to support it. — ^H akmaN V 
(1931), 47 T. L. E. 219 ; 75 Sol. Xo* Mi 
D. C. 

712b. Ceylon— Validity ol Order in ConnCti.]— 

Abeyebekeea. V. J^YA.TiLA.KE, No. 17 a, ante. 


Part XI I . — Irish 

718. Add, Citation 21 L. G. K, 419, C. A. 

714. For the paragraph in the original volume 
substitute the following paragraph : — 

Transference of liabilities of British 

Government to Irish Free State.] — By agree- 
ments made in 1917, during the war with 
Germany, it was agreed between the British 
Govt. & resp. co., that the co. should make 
certain alterations in their railway linos in 
order to facilitate the carriage of coal from 
certain collieries for purposes connected with 
the war, the Govt, undertaking to reinstate 
the lines after the conclusion of the war. 

In 1922, Irish Free State (Agreement) Act, 
1922 (c. 4), & Irish State Constitution 
Act, 1922 (session 2) (c. 1 ), were passed. At the 
date of the passing of these Acts the contracts 
with the Govt, were still executory : — Held : 
the effect of these Acts, & of the Orders made 
under them, was to transfer the liability under 
the contracts of 1917 fiom the British Govt, 
to the Govt, of the Irish Free State. — A.-G. 

Southern & Western By. 

, [1925] A. C. 754 ; 94 L. X. K. B. 
772 ; 133 L. T. 668 ; 41 T. L. B. 676 ; 69 
Sol. Jo, 744, H. L. ; revsg, S. C. sitb nom. 
Great Southern & Western By. Co. op 
Ireland v, B., [1924] 2 K. B. 450, 0. A. 

7 14a. Effect of on Judgments Extension 

Act, 1868 (c. 64),] — The effect of Irish Free 
State Constitution Act, 1922 (session 2) 

(c. 1 ), s. 1, &; art. 73 of the Schedule thereto, 

& of Irish Free State (Consequential Pro- 
visions) Act, 1922 (session 2) (c. 2), s. 1 (1), 


Free State. 

is that Judgments Extension Act, 1868, has, 
since Dec. 5, 1922, ceased to apply to the 
Irish Free State. — ^Banpield v, Chester 
(1925), 94 L. J. K. B. 805 ; 133 L. T. 623 ; 
41 T. L. R. 563 ; 69 Sol. Jo. 692, C. A. 

-.] — See^ also, No. 716. 

714b. Government of Ireland Act, 1920 (o. 67), 
8. 56 (6), Sched, VIII — Constitution ot Irish 
Free State (Saorstat Elreann) Act, 1922 
(No. 1 of 1922), Sched. I, art. 78— Right of 
transferred civil servants to compensation on 
retirement in consequence of change of govern- 
ment.] — ^WiGG V, A.-G. OP Irish Free State, 
[1927] A. C. 674 ; 96 L, J. P. 0. 88 ; 137 
L. T. 460 ; 43 T. L. B. 457, P. 0. 

Annotaiione: — Folld. lie Traiisferred Civil Servants (Ireland) 
Compensation, [1929] A. C. 242. Befd. Nixon v. A.-G. 
(1930), 100 L. J. Ch. 70. 

714c. 8,P, Be Transferred Civil Servants 
(Ireland) Compensation, [1929] A. O. 242 ; 
svh nom. Be Irish Civil Servants, 98 L. J. 
P. C. 39; 140 L. T. 254; sub nom. Be 
Arttclb X OP Articles op Agreement for 

LAND, 45 T. L. R. 57, P. 0. 

Annotation : — Consd. Nixon v, A.-G., [1930] 1 Ch. 566. 

716. After this case add “ See, also, cases in Part 
IX., Sect. 8, sub-sect. 4, ante.** 

Add, Citations 1 K. B. 214; 93 

L. J. K. B. 331 ; 130 L. T. 269. 

Add. Annotations : — Folld. Band eld v. Chester 
(1926), 94 L. J. K. B. 805. Refd. Perform- 
ing Bight Society, Ltd. v. Bray IJ. D. C., 
[1930] A. C. 377. 


PART XII. 

714 1. IriBh Free Staie ConstUtdion 
Act, 1922 (cession 2) (c. 1)— Trana/er- 
ence of assets of British Government to 
Irish Ffee State A — Hetd .• a debt due 
to the Land CommieBion, althotigh 
Incurred In 1922, was an ** asset " that 
had been transferred from the former 
Qcyt. of the United Kingdom of Great 
Britain Sc Ireland to the Govt, ot the 
Irish Free State,— iiJc Mau>kiCt, [1926] 
L R. $02.— m. 


714 II. Fffe(d on jurisdiction of 

existing courts-^Pendina establishment 
0 / courts for Irish Free Siaie,h^B., v. 
WToiCLow Comm' Ootmr Junoie, 
U924J 2 I. R. 139.— m. . 

714 itt. — - Public Safety Ad, 1921 

7l4 iv. — — JEffect of m FuyUive 
Offenders Ad, 1861.1— Held the 

Fuaitive Offenders Act. 1861, con- 
to be ot full foroe k ettoot tn the 


Irish Free State by virtue ot the pro- 
visions of Art. 73 of the Constitution, 
& It is not tnoonsistent with the pro- 
visions of the Constitution. — Irish 
Fbek State v. lanxE, [1931] I. R. 89. 

— m. 

714b I. Oottemment of Ireland Act, 
1020 (c. 67), SB. 64, 65. Sched. r//7— 
Constitution of Irish Free State (Saorstat 
mireann) Act, 1922 (No. 1 of 1922), 
ScTiCd. I, Art, 78 — Mohi of transferr^ 
civil servants to eompensaiton on retire- 
ment in conseQumoe of change of Oovem- 
menf.h-LoNSDALB v. A.-G., [1928] 
I. R. 35.— IR. 

714b a. — — . 1 — Cassidy 

V. A.-G. OF THE Irish Free State, 
[1930J I. R. 65.— IR. 

714b la, 

OmBOH V. A.-G. OF THE IRISH IREE 

State, [1930] I. B. 49.— IR. 

J— A claim 

to oompeWtlon under 

aafcjMDy a olvU wrvant, who, having 
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served under the Govt, of the United 
Kingdom, served under the Provisional 
Govt., &, subsequently was transferred 
bo the service of the Free State Uo^’t., 
is maintainable. — D e Laty S]\nTii v. 

[1934] I. R. 139.— IR. 

716 i. lAabilUy to (rive security for 
wsts — Itesident in position of .J 

—Application on l)oha]f of defts., 
:*e8ident in Northern Ireland that 
f)ltfs., who resided in the Irish Ireo 
State, might bo ordered to give security 
'or costs on the ground that in the 
wont of clefts, obtiiining judgment, 
;hoy would be unable to have it 
sxtendod in the Irish Fre^ State, 
rudgments Extensions Act, 1808, no 
ongbr appUed to that country j— 
Jeld : pitfs. must give security for 
OStft.— CAI.LAN V. M'Kekna, p929] 


8(. Irish Free State (Agreement) 
Act, 1922 (c. 4 ) — Effect on Companies 
Acts .] — On petition by a shareholder 
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716a. Summons relating to bequests to Irish stltutlon) Act, 1988 (session 2) (c. 1) — Part of 

parishes — Whether Attomey-Oenerai of Irish statute law of United Kingdom.] — Moorjbj v. 

Free State proper defendant.] — Re Love, ^ A.-G. for Irish Free State, No. 447a, ante, 

Naper V. BARI.OW, [1932] W. N. 17; 173 7iec. Power of Irish Free State to abrogate.]— 

L. T. Jo, 116 ; 73 L. Jo. 168. Moore v, A.-G. for Irish Free State, 

716b. Treaty scheduled to Irish Free State (Con- No. 447a, ante. 


Part XIII.— Northern Ireland. 

71 6d. Validity of statute — Whether tax of sub- 716e. Government of Ireland Act, 1920 (c. 57), s. 4 
stantially same character as income tax.] — — Interference with trade — What amounts 

Sect, 3 of Finance Act (Northern Ireland), to.] — Milk & Milk Products Act (Northern 

1934, which provides t/hat there shall be paid Ireland), 1934, is not a statute “ in respect 

to the Exchequer of Northern Ireland by the of ** trade within the meaning of sect, 4 (7) 

council of every county & county borough an of Govt, of Ireland Act, 1920 (c. 57), but 

annual contribution, to be raised by means is an Act for the peace, order & good govt, 

of the poor rate, towards the cost to the of Northern Ireland “ in respect of ” pre- 

Exchequer of educational services, is within cautions for the securing of the health of the 

the legislative competence of the Parliament inhabitants of Northern Ireland by protecting 

of Northern Ireland. Even assuming that them from the dangers of an unregulated 

under that sect, a tax is imposed on the supply of milk. The Act was therefore 

ratepayers by the central authority, such within the competence of the Parliament of 

tax is not “ substantially the same in Northern Ireland to enact, though its pro- 

character ” as income tax, which, by Govt. visions preclude a person whose preimses 

of Ireland Act, 1920 (c. 67), s. 21 (1), is are outside Northern Ireland from obtaining 

expressly excepted as ultra vires the Parlia- a licence for the sale of Grade A, B or C 

ment of Northern Ireland. It is the essential milk in Northern Ireland. If, in considering 

characteristic of the particular tax that is whether a statute is within the competence 

to be regarded, & the essential difference in of a subordinate legislature to pass, it is 

(jharacter between income tax & rates is found that the substance of the legislation 

that the former is a tax on income generally, is within the express powers, it is not in- 

whereas the latter arc levied in respect of validated merely because incidentally it 

the occupation of hereditaments irrespective affects matters which are outside the 

of the ratepayer’s income generally & authorised field. The legislation must not, 

irrespective of whether he is in fact deriving however, under the guise of dealing with one 

profits or gains from such occupation. — Re matter encroach upon the forbidden field. — 

Reference under Govt, of Ireland Gat.lagher v. Lynn, [1937] A. 0. 863 ; 

Act, 1920, Re bbct. 8 of Finance Act [1937] 3 All E. R. 598; 106 L. J. P. 0. 161; 

(Northern Ireland), 1934, [1936] A. C. 157 L. T. 374 ; 53 T. L. R. 929 ; 81 Bol. Jo. 

352 ; [1936] 2 All E. R. Ill ; 105 L. J. P. O. 609, H. L. ; affg, 8. 0. sub nom, R. Gal- 

81 ; 154 L. T. 614 ; 52 T. L. R. 388 ; 80 lagher, [1936] N. I. 131. 

80 Sol. Jo. 404, P. C. 


Part XIV. — Palestine. 

716f. Registration of land — Jurisdiction of settle- sub-district & of the lands of Attil & Zeita 

ment ofiQcer.] — A settlement order was issued in the Tulkarem sub-district. A settlement 

under Palestine I^and Settlement Ordinance, officer was duly appointed & a preliminary 

s. 3, that a settlement of rights in land & notice issued of the intended settlement & 

registration thereof should be effected in the registration of rights in the village of Hudeira. 


area included within the 
inter alia, the village of Hue 


for the compulsory winding up of a oo, 
as an unregristered co. : — Held : not- 
withstanding the provisions of the above 
€bot 8c of the Orders thereunder, the 
Oos. Acts remain In full force until 
revoked or altered by a competent 
legislature. Sc the ots. of Southern 
Ireland had no jurtsdlotion to make 
the order .^ — Re Portablinoton Blbc- 
mio Light 8c Powbb Oo.. Ltd., [1922] 
1 I. R. lOO.—IR. 

•w. Tower of Otrcooftias.l-— Within 
the whole area of the Irish Free State, 
the Oireaohtas is a free 8c unfettered 
legislature, 8c there Is nothing in the 
treaty, the constitution, or the statute 
oonflrming them, to limit the power of 
the Oireaohtas to authorise the 
detention of untried persons. — R. 


boundaries of, A dispute 

ira in the Haifa known as 


, . L) V. Hare Park Camp 

(Militart Oovernob), [19241 2 I. R. 
104.— IR. 

gj. Public Safety (PoioerB of 

Arrest dt DetenMon) Temporary Act 
a. F, S.), 1924— /niro vires,]— R, 
<0*CoNNBLi.i V, Habe Park Camp 
aovEBNOB). [1924] 2 I. ft 

i04.— IR, 

sb. Zhdy of Attorney 'Oeneral to 
represent the State,] — ^The A.-G. alone 
oould be heard making any claim on 
behalf of the State or community of 
citizens of the Irish Free State under 
Art. 11 of the oonstitutfon. — M oobe 
V. A. G.. [1930] L R. 471.-01. 

so. Hkgal wrest db remowU from 
ivrisdicUon-^JHQht to initmetion ,} — 
The provisions of this An. 6 of the 
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arose with regard to certain land 
Khor al Wasa’, of which applts. 


Ck>n8titution of the Irish Free State do 
not exclude jurlsdiotion to grant an 
injunction in an appropriate case, 
e,p,, if it were sought to arrest a person 
illegally Sc remove him out of the iurls- 
dlotlon before he could apply for a 
writ of habhas corpus , — 0*hoylb &; 
Hodoebs V. A.-G. & General O’Dupft, 
[1929] I. R. 558.— IR. 

sf. Succession Duty Act, 1863 (c. 61). 
8. 50 — Whether repealed try Gocemmeni 
of Ireland Act, 1?20 (c. 67).}— Held.* 
there is an implied repeal of Succession 
Duty Act, 1863 (c. 61), a, 60, by 
Government of Ireland Act, 1920 
(c. 67), so far as sect. 60 gives any 
appeal to the English ots. over 
Northern Ireland suooesslon duty. — 
A.-G. c. Japp*, [1935] N. I. 97.— IR. 
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were registered in the land registry of Haifa 
as absolute owners. The enti^ in the registry 
described the area as being within the 
village of Hudeira. The settlement officer 
found that the area in dispute was included 
within the boundaries of Zeita &/or AttO 
musha* lands, & he ordered that the entries 
in the Haifa land registry relating to the 
area in dispute be separated from the entries 
in respect of the lands of Hudeira, & that an 
observation be made in respect of such 
entries that in accordance with the judgment 
of the settlement officer those lands were held 
to be situated within the musha* lands of 
Zeita &/or Attil & were recorded as such in 
the Tulkarem land registry, & that a corre- 
sponding entry be recorded in the Tulkarem 
land registry. Applts. appealed. The com- 
petency of the appeal was challenged on the 
ground that the decision was not one “ as to 
any right to land ** within Land Settlement 
Ordinance, 1928, s. 56 (1). The Land 
Ct. upheld the competency of the appeal & 
dismissed the appeal. On appeal to the 
Supreme Ct., the appeal was held not to be 


competent & applts.’ application was to* 
missed. Applts. appetod to the Privy 
Council; — Held: (1) the decision of the 
settlement officer was a decision as to rights 
to land in so far as it held that the lands of 
Khor al Wasa’ were musha’ lands ; (2) the 
judgment of the settlement officer was idtra 
vires in so far as it dealt with questions of 
rights to land outside the vUlage of Hudeira, 
which was under settlement, & accordingly 
the finding that the area of Khor al Wasa% 
which he held to be outside the boundaries 
of Hudeira, was musha’ land, along with the 
consequential entries in the land registries 
of Haifa & Tulkarem, was ultra vires ; (3) in 
defining the boundaries of the village of 
Hudeira, the settlement officer was 
entitled to find that the area of Khor al 
Wasa’ was not in Hudeira, but his judg- 
ment ought to be varied by excluding from 
the findings any finding tliat the area was 
musha’ land, & also the orders as to entries 
in the land registries. Aaronson v, 
Ghadieh, [1936] 2 All E. K. 1670 ; 80 Sol. 
Jo. 815, P. C. 


Notes on Canadian Constitutional Cases 

(Vol. XVII., p. 508 ). 

The cases referred to in the late Mr. Cameron’s volume therefore appear in their appropriate 
Note are digested in Vol. XVII., pp. 427-446, or sections & not as supplementary to the Notes m 
in other relevant Titles. Cases coming under ^is Vol. XVII., p. 508. 
head decided since the publication of the original 


. DEPOSITARY. 

See Bailment. 
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voL xvm. 


DESCENT AND DISTRIBUTION. 

liOOTi-^FoiP the references to Law of 

1?ro|^elty 1922 (c. 16), substitute refer- For cases decided under 1925 Act, 

enoes^ AdcoSiiistration of Estates Act, 1926 new Part Va., post 

4:h‘*'52« 


Part il. — Intestacy. 

to* Contingent partial Intestacy McKee, Public Trustee v. McKee, ISo. post. 


Part 111. — Devolution of Real and Personal Estate. 

9. CitahonB : — Delete “ 0. A.** After this case add “ Death after 

10. A dd. Annotation Refd. Macleay v. Tread- 1925,] — See^ now. Administration of Estates 

weU, [1937] A. C. 626. Act, 1925 (c. 23), s. 9.” 


Part IV. — Descent of Real Estate. 


17, For cross-reference before this case read 
** See Law of Property (Amendment) Act, 
1924 (c. 6), s. 9, Sched. IX., (1), by which 
Inheritance Act, 1833, remains in force for 
certain purposes.” 

74. Add, Annotation : — Retd. Be Price, [1928] 
Ch. 679. 

102a. .] — Philpotts d. Philpotts v. 

Jambs (1784), 3 Doug. K. B. 425 ; 99 B. B. 730. 

AnnotaHons: — Pistd. Be Sheppard. Shepp^ v. Manning, 
[1897] 2 Ch. 67. Expid. Re Inman, Inman v, Inman, 
[1903] 1 Ch. 241. 

llSa. Lease pur autre vie — ^To A. dc his heirs — 
Heir special occupant.] — ^Philpotts d. Phil- 


potts V, James (1784), 3 Doug. K. B. 425, 
99 B. B. 730. 

Annotationa : — Distd. Re Sheppard, Sheppard v. Manning, 

^ 2 Ch. 67. Oonsd. Re Inman, Inman v. Inman, 
1 Oh. 241. 

432a, .1 — Bawlinson v, Montague 

(Duchess) (1710), 2 Vern. 607 ; 3 P. Wms. 
264, n. ; 23 B. B. 1036, 

Annotation: — Oonsd. Bearpark v, Hntohinson (1830), 7 
Bing. 178. 

133. After this case insert “ Liability to legacy 

duty.] — See Estate & Other Death Duties, 
Vol. XXI., p. 58, No. 377.” 

133a. S, P, Lock v. Lock (1710), 2 Vern. 666 ; 23 
E. B. 1035. 


PART I. 

a i. Meanino of legaUy repreaent *' 
dt ** legal representcUivea of *' — Ontario 
Devolution of Eatatea Aet^ a, 30.] — lU 
MaoE^nzib, [1927] 4 D. L. R. 825 ; 
61 O. L. R. 230.— CAN. 

sa. Murderer — Not entitled to 
in estate of victim.y^Re Medaini 
Estats, [1927] 4 0. L.R. 1137; [1927] 

2 W. W. R. 38 ; 38 B. 6, R. 319.— CAN. 

0(1. Insane.} — ^A man killed his 

wife & child. & thereafter committed 
fiuiolde. The evidence showed that 
the man was an apparently normal 
indivlduaL & was on the best of terms 
with his wife ^ oMld. Portly prior 
to the tragedy he had been worried 
over bnsiaess afCalrs 6s had been 
suffering from melancholia. Apart 
therefrom there wax no prior evidence 
of insanity.* — Uetd: the man had 
oommltted the crime whilst insane, 6c» 
therefore, there was no bar to his 
representatives succeeding on the 
Intestacies of his wife 6c ohlld.--njEe 
PI*AISTB», pBBPimTAI. TKOTTEB OO. V, 
Orawshaw (1934), 84 S. E, K. S. W. 
647 ; 61 N. S. W. V. N. 141.— AU8. 

af. Marriage Ordinance, 1884, of 
Southern J^igeria, aa, 88, S9-— Con- 
gbHwWtm.)— MAimNfl e. EowxteR. [1926] 
A. C. 746 5 95 L. J, P. C. 189 ; 186 
0. T, 582.— NIGERIA. 

PART n. 

SuS^ ^^^wJuSmiSiSeS^lSK of I 


trust fund which does not vest in any- 
one under the will passes as on an 
intestacy. — Re Hammond, [1935] 1 

D. L. R. 263 ; ojGTd., [1935] S. O. R. 
550 ; 4 0. L. R. 209.— CAN. 

PART III. SECT. 1. 

sh. ** Devolve ** — Local Registration 
of Title Act, a, 84.) — M*0oNNBm v. 
Stenson, [1921] 1 1. R. 80.— IR. 

am. ,1 — Collins v. CX)Lltns, 

[1924] 1 I. R. 7l— m. 

PART IV. SECT, 1. 

h 1. .]— Maolbun 6c Grauam e. 

Smith & Mackintosh, [1927] N. 109. 


b ii. Who ore.)— L kk v. Bbans- 

OOMBE (1925). 52 N. k R. 239.— CAN. 

■J« Effect of Dominion Land TiUea 
Act, 1894 (c. 28), a, 3,h-‘Re Jensen 
(Alta.), [1927] 1 0. L. R. 76; [1926] 
8 W. W. R. 737.— CAN, 

PART IV. SECT. 2, SUB-SECT. 2.— 
A. (a). 

ak. Heir of half ‘hloodr— Onus of proof.] 
— ^Where a party claims as one of the 
heiins of the half-blood of an intestate, 
6c in bis bUl professes to set ont how 
his interest arises, it la ne^sew^for 
him to negative the fact of tlm ini^tate 
having obtained the land 
devise from his ancestor : or, if^ ^d 
so obtain it, the claimant must show 
he is of the blood of such ancestor . 


— Tryon V, Peer (1867), 13 Gr, 311.— 
CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 
B. (a). 

so. ** Otherwise than by descent *’ — 
Widow acquiring land under Jrdestates' 
Estates Act.] — ^Premises held under a 
fee farm grant, subject to a yearly 
rent were conveyed for value to B. 
Tho purchaser died intestate leaving 
his widow but no issue surviving. His 
real & personal estate amounted to less 
than £500 in value, & all passed under 
sect. 1 of Intestates’ Estates Act, 1890. 
to his widow, who entered into & 
remained in possession tmtU eho died 
intestate. Thereupon her brother, 
deft., entered into possession as her ludr 
at law. Pltf., who was heir at law of 
her husband, claimed possession . eon> 
tending that title must ho traced from 
B. as the last purchaser. Ho l»rought 
a civil bill for ejectment on the title 
of the premises ; — //eJd : tho widow 
ocaulred the Jand olhorwiso than by 
descent,” Sc being tho last person to 
lo so she was therefore under Inherit- 
ance Act, 18.13, tho puroiiosor from 
whom descent should bo traced. 
Doft., tho widow’s heir at law, 
was therefore entitled to remain in 
nossossion of the premises,— Bradley 
rMcATAMNEY. [1936] N. I. 74.— IR. 

PART IV. SECT. 4, SUB-SECT, J, 
h. Read now ** 118a I,” 

k. Read now ” 118a il,'* 

l . Road now” 118a ill.” 
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134a. Constmetion of aoeient oostomary — 
** Nepos.**)— W hitlock v. Whitlock (1924)i 
40 T, L. B. 566, D. C. 

144. Add, Annotation: — Consd. Ee Smith, Bull 
V, Smith, [1933] Ch, 847. 

150a. Copyholds subject to custom of gavelkind — 
Enfranchisement by Law of Property Acts — 
Destruction of custom of gavelkind.] — T. 
died on Jan. 28, 1926, without issue & with- 
out having confirmed or republished his will 
which he had made on July 20, 1925. He 
was, before Jan. 1, 1926, when the Law of 
Property Act, 1925, came into operation, 
tenant of one undivided ninth share in cus- 
tomary tail special by descent in land formerly 
of copyhold tenure subject to the custom of 
gavelkmd, but at that date by virtue of 
sect. 128 & Sched. 12, para. 1, sub-s. (a), of 
Law of Property Act, 1922 (c. 16), & sect. 202 
of the Law of Property Act, 1925 (c. 20), 
of freehold tenure, the entirety of the land 


which then became vested by virtue of 
Part IV. of Sched. I. para. 1, sub-p^a. 4 
of Law of Property Act,’ 1925 (c. 20), in the 
Public Trustee, having subsequently become 
vested in trustees appointed in his place upon 
the statutory truste mentioned in sect. 35 
of Law of Property Act, 1925 (c. 20): — 
Sewble : in the absence of a statutory 
conversion of land into personal estate, the 
share of T. in the land on his death descended 
under the Inheritance Act to the heir at 
common law of the body of the last purchaser 
& not to the heir in gavelkind of the last 
purchaser ; the effect of the enfranchisement 
having been to destroy the gaveUdnd custom. 
—Re I’RiCE, [1928] 1 Cb. 679 ; 97 L. J. Ch. 
423 ; 139 L. T. 339. 

4nnottUion8 : — ^Refd. Re Kompthome, Chariest?. Kempthorne 

i l»29), 46 T. L. R. 16; Be Newman, Hlater r. Newxnan, 
19303 2 Cb. 409; Be Thomas’s Will Trusts, Powell v. 
L'homas, [1930] 2 Oh. 07 ; Me Warren, Warren v, Warren, 
[1932] 1 Ch. 42 ; Be Hind, Bemetone t>. Montgomery, 
[1933] Ch. 208 ; Re Jones, Public Trustee v. Jones, [1934] 
Ch. 316. 


Part V. — Distribution of Personal Estate. 


161. Citation: — For Skin. 212” read ‘'Skin. 

218 .” 

165. Add, Annotation : — Refd. Re McKee, Public 
Trustee v, McKee, [1931] 2 Ch. 146. 

165a. Subject to interest of posthumous Child.] 

— Dlstributory share vests on the Intestate’s 
death, but not so as to exclude a posthumous 
child. — Edwards v. Freeman (1727), 2 
P. Wms. 435 ; 24 E. R. 803, L. 0. 

Annotations: — FoUd. Wallis v. Hodson (1740), Barn. Ch. 
272. Reid. ViUar v. Gilbey, [19071 A. C. 139. 

165 b, .] — J. w. died intestate in 1724, 

& left issue T. W. who died within a week 
aft(ir his father, & his wife enceinte, & on 
May 29 following pltf. was born ; she is 
entitled to her share under the Statute of 
Distributions, as much as if she had existed 
in his lifetime. — Wallis v, Hodson (1740), 
2 Atk, 114 ; Bam. Ch, 272 ; 26 E. B, 472, L. C. 

Annotations : — FoUd. Barnet v. Mann (1748), 1 Ves. Sen. 
156 ; Thelluflson v. Woodford (1799), 4 Ves. 227. Refd* 
Tholluflson V, Woodford (1805), 1 Bos. & P. N. R. 357 ; 
VUlar V. GUbey, [1907] A. C. 139. 


165c. .] — A child en ventre sa m^re may 

take under the Statute of Distribution. — 
Thellusson V, Woodford (1799), 4 Ves. 227 ; 
31 E. R. 117, L. C. ; affd- (1805), 1 Bos. & 
P. N. R. 367, H. L. 

AnnotaHons : — ^Refd. Blackburn t>. Stables (1814), 2 Ves. & 
B. 367 ; Be Burrows, Olegborn v. Burrows, [1895] 2 Oh. 
497 ; Be Wilmer’s Trusts, Moore v. Wingfleld, [1903] 1 
Ch. 874 ; ViUar v. Gilbey, [1907] A. C. 139. 

See, now. Administration of Estates Act, 
1926, (c. 23), ss. 47 (1), 65 (2). 

170. Add, Annotations : — Dbtd. Re Pitts, Cox v, 
KUsby, [1931] 1 Ch. 646. N.F. Re Sigsworth, 
Bedford v. Bedford, [1926] Oh. 89. 

173. Add, Annotation : — Consd. JTc Jones, Johnson 
p. A.-G., [1926] Ch. 340. 

180. Add, Annotation : — Refd. Re Bower Williams, 
Ex,j), Trustee, [1927] 1 Ch. 441. 

181. Add, Annotation : — Consd. Bower Williams, 

Ex, p. Trustee, [1927] 1 Ch. 441. 

187. Add, Annotation : — Consd. Re Bower Williams, 
Ex, p. Trustee, [1927] 1 Ch. 441. 


PART V. SECT. 1. 

n 1. As amcTided by 1 7 Oeo, 5, 

c, 35, s, 2 — Effect o/.j — Re Shier, 
ante, not overruled, &; the practice 
adopted sinoe that decision not altered. 

AlXisoN, [19273 4 D. L. R. 729; 
61 O. L. R. 2fll.—CAN. 

so. When next of kin entitled to 
delivery in specie .] — After payment of 
debts, the administrator of the estate 
of an Intestate holds the estate In trust 
to convert & divide amom those en- 
titled under the statute to distribution. 
Where there is only one cestui cue trust, 
or where the cestuis gut trud are all 
of one udnd & no complication arises 
from disability, the right to demand the 
delivery of the estate in specie is incon- 
trovertible. But where the parties 
beneficially entitled ore not of one 
mind, those of them who so desire ore 
entitled to Insist upon the normal 
course of administration being pur- 
sued to the end . — Be Harris (1914), 33 
O. L. R. 83.— CAN. 

PART V. SECT 2. 

tl. Divorced husband — JEoreign 
divorce. >— C arter v. Patrick, [19361 


1 W. W. R. 383 ; 2 D. L. R. 811 ; 49 
B, O. R. 411.— CAN. 

PART V. SECT. 8. SUB-SECT. 1. 

e i. Effect of separation 

aarcement .] — After being married for 
three months a husband & wife, then 
domiciled & resident in Saskatchewan, 
made a separation agreement under 
which, as varied by a subsequent agree- 
ment. he paid her $2,600 & she agreed 
to relinquish her rights to any & all 
lands then or thereafter belonging to 
him & in particular her rights In the 
homestead. She also agreed not to 
take any proceedings against him arising 
out of the luarrias^ except divorce, 3c 
in the event of her suing for divorce 
that she would make no claim for 
alimony. The husband died leaving a 
will in which he was described as of 
Calgary, Alberta. After making cer- 
tain specific bequests he left the residue 
of his estate to his sister. The only 
reference In the will to his wife was a 
clause releasing her from any claims 
which the estate might have against 
her: — Held: the ot. was empowered 
to make such allowance as it thought 


proper to the widow without begin 
hampered by the provisions of Sas- 
katchewan Widows^ Relief Act ; the 
widow had not so contracted in the 
agreement as to deprive herself of the 
benefit of Widows’ Relief Act even If 
she could so contract . — Re Anderson 
Estate, [1934] 1 W. W. R. 430; 2 
D. L. R. 484.— CAN. 


e if, — ^Appet. sought 

relief under Widows Relief Act, R. S. A., 
1922, from the provisions of her hus- 
band’s will. She married deceased a 
little over eight years before his death. 
After living together for sixteen months 
they separated by agreement, but 
thereafter mode frequent motor trips 
together & visits to one another, 3c on 
these trips & visits lived as man 
wife. She also at regular intervals 
rendered household services for him 
without remuneration : — Bdd : appet. 
was entitled to relief under the Act, &, 
under all the circumstances, to sub- 
stantial relief . — Be Maoi Estate, 
[1935] 2 W. W. R. 422.— CAN, 


e iii. .] — ^Application for 

relief under Widows Relief Act, 
R, 8. A., 1922. Nothing was left to 



221. AM. Annotation FoM. Ee Ashton, Sier v. 
Ashton (IS34), 78 Sol. Jo. 803. 

221a. .1 — Be Ashton, Sibb v. 

Ashton (1934), 78 Sol. Jo. SOS. 


232. Add. AnnotoHon U.F. Re Bioolu, PubBc 
Trustee ®. White, [19281 Ch. 214. 

I 234. In the cross-reference following this case for 
I “ p. 148, No. 374," read “ p. 374, No. 148.” 


appct. by her husband’s will but he 
stated therein that his reasons for not 
leaTlng her anything by the will was 
that he had already provided for' her 
by transferring certain property to her* 
This property had at the time of the 
application deteriorated in value Sc the 
rentals therefrom were being collected 
by the mtgee* Appct. lived in a small 
house at the rear of the property & 
had been obliged to apply to the city 
for relief. The cost of an annuity of 
$50 per month for appct. would pro- 
bably be as much or more than could 
be realised in cash for the estate : — - 
Held : the estate should be charged, 
next after debts & encumbrances & the 
costs of the application, with the pay- 
ment of $50 per month to appct. 
during her lifetime & should the 
revenues from the estate bo Insufflcient 
to provide for this payment the exors. 
are empowered to encroach upon the 
corpus of the estate for the purpose of 
meeting the same. — Re McDonai.d 
Estate, [1937] 2 W. W. R. 22.—CAN. 

e iv. - — ^Application under 

Widows Kolief Act, R. A.. 1922. 
Appct. who had obtained a decree of 
judicial separation in 1920, had 
shortly thereafter returned to her 
husband at his request & in reliance 
on promises made by him which she 
alleged he did not keep. Ip 1923 she 
left him again & lived theiTiafter with 
her son or daughter until her husband’s 
death in 193 G, & had refused to see him 
or communicate with him when he was 
afflicted with paralysis. She had con- 
tributed $1,000 to the farming opera- 
tions in 1907 & from 1893 to 1923 not 
only did her own house w'ork but also 
worked in the fields. Slie was without 
any moans Sc the will bequeathed her‘ 
one dollar ; the residue of the estate 
was loft to testator's sister Sc to 
charities : — Held : in view of all the 
cvldoneo, that It was j\ist & eqmtablo 
that appct. should be allowed a share 
of the estate equal to that to which 
she would have been entitled had her 
husband died intestate, — Re Wmon 
Estate, [1937] 1 W. W. R. 161.— CAN. 

e V. Testator with foreign 

domicile,} — In tho case of a testator 
who dies domiciled out of Saskatche- 
wan the ot.’s jurisdiction to grant his 
widow relief under Widows* Relief 
Aot, R. S, S., 1930, is confined to that 
part of his property which is subject 
to tho laws of Saskatchewan, i.e., his 
immovables within Saskatchewan. — 
Williams v, Moopy Bible Institute 
OF Chicago, [1937] 2 W. W. R. 316.— 
CAN. 


Bx. Right to tSicare of child dying 
]— Construction of sect. 9 of 
Devolution of Estates Act, R.S.M., 
1913, as amended by 1917, c. .5, s. 7. 
The intestate died In ] 920, leaving him 
surviving a widow Sc two children, of 
whom one, an infant Sc unmarried, died 
In 1933 i^Held .* the share of the 
deceased child passed to the mother. — 
Re Balabuk Estate, [193412 W. W. R. 
C47; 4 D. D* R. 639; 42 Man. L. R. 
372.— CAN. 

f !. Provision nmde. for widmp — Less 
than amount receivable on intestacy — 
What relief granted.] —Tho discretion 
conferred on the ot. In favour of the 
widow, who applies for relief under 
Married Women's Belief Aot Is restricted 
by implioatlon to the portion of her 
deceased husband's estate which she 
would have received on an Intestacy. — 
McBhatney V. MoBratnbt (1919), 69 
S. C. R. 660 ; [1919J 3 W. W. B. lOOO ; 
60 D. L. H. 132.— CAN. 

id. Ascertainment of net value of 
estate — Time /or.}— For tho purpose of 


determining who Is or are entitled 1 
pursuant to the Administration Act, 
R.S.B.C., 1924, to share In an estate 
the net value of the estate is to he 
ascertained as of the date of the death 
of the deceased. — Re Collins Estate, 
[1935] 1 W. W. R. 296 ; cuQfd. anb nom. 
Re Collins Estate, Toronto General 
Trusts Corpn. o. A.-G. for British 
Columbia Sc Collins. [19361 2 W. W. R. 
550 ; 50 B. C. R. 122 ; affd. sub nom. 
CoRKiNaa V. Collins, tl936j S. C. R. 
37 ; 2D. L. R. 193 ; 5 F. L. J. (Can.) 
291.— CAN. 


sg. Wife living in adultery al time of 
huaoa7id*8 death.]-— Sect. 127 (1) of 
Administration Act, R. S. B. C., 1924, 
as amended, provides : “ If a wife has 
left her husband & is living in adultery 
at the time of his death, she shall take 
no part of her husband’s estate ” : — 
Held : the words living in adultery 
at the time of h!s death ” mean exacjtly 
what they say, i.e.t they refer to a state 
of affairs existing at that time, & it is 
not sufficient to prove that the wife 
was living in adultery, say for two 
years, for a period whitn ended befons 
his death, or that she had committed 
isolated acts of adultery a long time 
prior to his death. — Burns v. Burns, 
[1937] 2 W. W. R. 673.— CAN. 

s. Divorced wife.] — Re Graham 
Estate, Nolan v. Graham, [1937] 3 
W. W. R. 413.--CAN. 


PART V. SECT. 3, SUB-SECT. 2. 

•k. Effect of charge.] — Held: the 
widow 18 not entitled to any portion 
of the real estate In specie. — Cunning- 
ham V. Gunninoham. [19203 1 1. R. 119. 
— “IR. 

tl. S. P. Dunioan V. Dunioan, [1920) 

. 1 1. R. 212,— IR. 

PART V. SECT. 3, SUB-SECT. 3.— A. 

218 i. Covenant to secure payment oj 
sum of money — Satisfaction pro lanio. ] — 
P. on his marriage executed a bond, 
whereby, in the event of his death in 
the lifetime of his wife, a sum of money 
was to bo paid to two trustees in trust 
for his wife, P, predeceased Ids wife, 
intestate Sc without issue : — Held : the 
sum secured by the bond was to be re- 
garded, in the absence of evidence of 
any other intention, as satisfaction pro 
tanto ot the widow's share of her bus- 
band’s estate. — Mathews v. Donegan 
& Cooke, [1925] 1 1. R. 201.— IR. 

PART V. SECT. 4, SUB-SECT. 1. 

229 V. .] — The words “ child or 

children of a deceased brother or 
sister ’* in Intestate Successions Act, 
R. S. A„ 1922 (c. 143). s. 7 (2), mean 
Issue in the first generation only, & do 
not include grandchildren or more 
remote descendants. — Re Emsley 
(Alta.), [19251 1 W. W. R. 816.— CAN. 

229 vi. .1 — An Intestate died 

u nmarriod leaving him surviving several 
brothers & sisters Sc a nephew Sc grand- 
nephew. The nephew was tho son of 
a sister who predeceased testator, & tho 
grandnephew was the grandson of said 
Bister. On the question did the share 
of the estate that would have gone to 
said sist^, had she been alive at 
the nephew Sc 
bares or tUd it 
-Held: under 
if Estates Act, i 
share went to 
Estate, Har- 
2 W. W. R. 

42 Mon. L, R. 


3 


testator's death, pass to 
grandnephew in equal s, 
all go tp the nephew 
sect. 12, of Devolution c 
R.S. M.. 19X3, the whole 
the nephew . — Re Btod 
MON V. PuRBsm, [1934] 
183 ; 3 D. L. B. 687 ; < 

" JtO 


229 vil. .] — Re Gall Estate, 

[1937] 3 W. W. R. 206.— CAN. 

a i. .] — Held : such child 

pot entitled In Saskatchewan to share 
in tho estate of the father dying 
intestate Sc domiciled in Saskatchewan 
before tho coming into force of Adoption 
of Children Aot, 1922. — Burnfebl v. 
Burnfiel, [1926] 2 D. L. R. 129 ; 
[1926] 1 W. W. R. 657 ; *20 Sask. L. B. 
407.— CAN, 


a ii. .] — The word “ child " 

in a will made in Saskatchewan by 
testator domiciled therein, who died 
before the coming into force of Adop- 
tion of Children Act, 1922, held not to 
include an adopted child, even though 
under the law of the foreign state where 
the child & its adopting parents were 
domiciled & In which it was adopted 
the effect of the adoption was to 
entitle it to all the rights of a child 
of its adopting father bom in lawful 
wedlock . — Re Donald Estate, Bald- 
win V. Mooney, [1928J 4 D. L. R. 181 ; 
[1928] 2 W. W. R. 636; affd., [1929] 2 
D. L. R. 244 ; 8. C. II. 30^; subsequent 
proceedings, [1928] 4. D. L. R. 771.— 
CAN. 

a ill- Child Welfare Act — Rights 

of inlLerUance.] — Child Welfare Act 
does not create a new canon for tho 
construction of wills. Therefore, where 
the adopted daughter was the niece 
of the foster father’s wife & his will, 
after making provision for said adopted 
daughter by name, gave part of the 
residue of his estate to his & bis wife’s 
next-of-kln, said daughter took under 
the residuary boqnost as his wile’s 
niece & not as tho testator’s child. — 
Re Scott Estate, [1928] 1 W. W, R. 
168.- CAN. 


PART V. SECT. 6. 


sp. Not toidov) of only brother pre^ 
deceasing intestate..] — Re Henderson, 
11926] 2 D. L. R. 536.— CAN. 


Bt. Brothers db sisters — Of infaM 
dying after father who predeceased 
grandfather — Infantas share in grand' 
father's estate — Devolution of Estates 
Act, R. 8. S., 1920 (c. 73), as. 18, 23.1— 
Re Georget Estates (Sask.), [1928] 
1 D. L. R. 230 ; [19271 3 W. W. R. 
769.— CAN. 


8w. Whether half-blood in- 

cluded.] — “ Brothers & sisters” within 
sect. 116 of Administratlou Aot, 
R. S. B. C., 1924, as amended by 1925, 
include brothers & sisters of tho half- 
blood. Therefore where on intestate 
had been predeceased by three half- 
brothers Sc sisters, eatjh of whom left 
issue surviving the intestate, Sc he was 
survived also by a brother of tho whoh? 
blood : — Held : ono-quarter of the real 
Sc personal estate wont to the brother 
Sc three -quartern to tho nephews Sc 
niocos, per stirpes. — Johnson v. Line- 
ker, [1936] 1 W. W. R. 393 ; 4 D. L. R. 
435 ; 50 B. 0. R. 378 ; 6 P. L. J. (Can.) 
36: affd. sub nom. Re. Linekers 
Estate, 60 B. C. R. 508. — CAN. 


PART V. SECT. 7. 

249 il. — — .)— M. who 

unmarried died intestate. Ho had 
tie sister still living. & another sister 
ho had predeceased him, left one son 
vine One brother was still living, 
second brother who had predeceased 
m left three children still living. Sc 
third brother (A.) who had pre- 
deceased him left nine children still 
ring, Sc a tenth child (E.) who had 
<Kieoeased M. left four children , 
randohildren of M») still living. On 
petition for directions : — Held : the 
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239. For ^^Motlwr, brothers A? sisters — Mother 
takes hall ^ brothers & slsteni half — Bubject to 
right of widow.] ’’ read ** Motherj brothers Se 


sisters — Share moiety equally — Widow takHg 
half.] 

253. Add. Annotaiion : Oonsd. Be Merrall, 
Qreener v. Merrall, [1924] 1 Oh. 45* 


Part Va. — Distribution under Administration of Estates Act, 

' 1925 . 


See Administration of Estates Act, 1925 
(c. 23), ss. 83 (4), 46^52. 

283a. Rights of surviving spouse — Interest on sum 
charged — Pa^yable out of corpus of estate.] — 

Under Administration of Estates Act, 1926 
(c. 23), 8. 46 (1) (i), interest becoming payable 
on the sum of £1,000, thereby charged on the 
estate of an intestate in favour of a surviving 
wife or husband is not a charge ui>on the 
income but upon the corpus of the estate. — 
Ee Saunders, Public Trustee v. Saunders, 
[1929] 1 Ch. 674 ; 98 L. J. Oh. 303; 141 
L. T. 27; 45T. L, R.283. 

283b. Contingent partial intestacy.] — Testator 

devised & bequeathed his residuary estate 
upon trust for his widow for life, with re- 
mainder to such of his brothers & sisters as 
should survive her. The last of the brothers 
^ sisters died in the widow’s lifetime : — 
Held : the widow’s estate would be entitled 
upon her death, as a result of the intestacy 
consequent upon the widow’s survival, to a 
sum of £1,000, with interest at the rate of 
6 per cent, per annum from the date of 
testator’s death, xmder Administration of 
Estates Act, 1926 (c. 26), s. 46, but the widow 
was not entitled to have the reversion 
expectant on her death sold & the proceeds 
of sale invested, in order that she might 
enjoy the interest on such investments during 
her life as part of testator’s estate devolving 
as upon an intestacy. — Be McKee, Public 
Trustee v. McKee, [1931] 2 Ch. 146 ; 100 
U. J. Ch. 326 ; 146 U. T. 606 ; 47 T. L. R. 
424 ; 76 Sol. Jo. 442, C. A. 

Annotation : — Conad. Ho Thornber, Orabtroo v. Thomber» 
[1930] 2 AU E. K. 1694. 

283c. Descent to heir — ^Estate of lunatic — ^No 
committee or trustee appointed.] — ^For six 
years before her death a lady was a certified 
patient at a mental home, & without any 
testamentary capacity. She was not, how- 
ever, a lunatic so found by inquisition, & 
never had a committee or receiver. She died 
' at the home on Feb. 1, 1929, a spinster & 
intestate, aged seventy -six ; — Held : her real 


estate went to her heir-at-law imder Adminis- 
tration of Estates Act, 1026 (c. 23), s. 61 (2), 
which exemption section, read with the defini- 
tion section, sect. 66 ( 1 ) ( viM. ), was not confined 
to cases where a lunatic or defective had a 
committee or receiver. — Be Oates, Gates v. 
Gates, [1930] 1 Ch. 199 ; 99 U. J. Ch. 161 ; 
142 L. T. 327. 

[, Proceeds of sale of land in court 

—Lunacy Act, 1890 (c. 6), s. 123.] — 

Testatrix made a will in 1877 &: was sub- 
sequently in that year found to be of un- 
sound mind. She remained in that condition 
until her death in 1932. At her death all 
the persons who would have been interested 
under her will were dead, with the result 
that her property (which included the pro- 
ceeds of sale of an undivided three-fourths 
share in certain freehold land) devolved as 
tmder an intestacy. Her share in the free- 
hold land had been sold in 1923. A summons 
was taken out by her administrator for the 
determination of the question whether the 
proceeds of the sale of llie property devolved 
up<m her heirs at law or upon her next of kin : 
— Held : the capital devolved upon the heirs 
at law under Lunacy Act, 1890 (c. 6), 
B. 123 (1), & was not affected by the transi- 
tional provisions of Law of Property Act, 
1926 (c. 20), but fell within the exceptions 
provided for by Administration of Estates 
Act, 1926 (c. 23), s. 61 (2) ; & with regard 
to the dividends, so much thereof as had 
accrued before the death of testatrix de- 
volved upon the next of kin as personal 
property, & so much thereof as had accrued 
since her death devolved upon the persons 
who became entitled to the real estate, — 
Be Harding, Westminster Bank, Ltd. v. 
Laver, [1984] Ch. 271 ; 103 L. J. Oh. 121 ; 
160 L. T. 277 ; 77 Sol. Jo. 863. 

1 . — Effect of Lefi^timacy Act, 1926 

(c. 60).] — E. M. B., who had for many years 
been a person of unsound mind, died on 
Feb. 22, 1933, intestate & a spinster, without 
parents or brother or sister of the whole 


one-filth share of the eistate to wnioh 
the brother A. would have been entitled 
should be divided Into ten parts, & one 
of the ten ports should be divided 
equally amongst Edward’s lour 
children.— He MoK AT (1927), 89 

B. C. R. 61.— CAN* 


249 iU. — 

Patrick, [1936] 1 W. 
D. L. R. 


— .3 — Carter r. 
W- R. S83 ; 2 


261 m. .J— Ec 0IU^ 

Estate, Grant e, Morrison (B.^C.). 
[1929] 3 W. W. R. 644; 119301 1 
b. L. R. 366 ; 41 B. O. K 


PART V. SECT. 8. 
b I, Uncle chUelren of deeeaeed 


uncles .] — Be Kroesing Estate, [19281 
1 D. L. R, 643 : [19283 1 W. W. R. 224. 
—CAN. 


b ii, Uncles tS? aunts <£? cousins,] 

— The surviving next of kin of an 
intestate, who had never marriod^ were 
three paternal uncles 8c a maternal 
aunt & uncle. T^o aunts had pre- 
deceased the intestate leaving children : 

: under sects. 117, 118, 119 ol 
AdmhilittratiQn Act, R. S. B, 0., 192j, 
the estate was distributable per capita 
solely among the surviving aunts & 
uncles. — ^J«cUromarty Estate, [1937] 
2 W. W. R. $62.— CAN. 


f AW V. 8BCT, 9. 

2t8 iv a. S, P. Be Jensen (Alta.), 

4 . 


[19273 1 B. L. R 7$ ; [19263 8 W, W. R. 
787.— CAN. 


287 vi. JExtxption as to ancestral 

prtmertt/,} — Held : the provl«> to sect. . 
126 of Administration Act. B. S. B, C., 
1924, excludes, without qualifioation, 
those who are not of the blood of the 
ancestor. Ancestor,” within the 

meaning of the sect. Is the person from 
w3iom the estate in questtbn is derived. 
He need not bo a progenitor of the 
suooessor or kneal ancestor so long as 
he really preceded In the estate, A 
may be brother, aunt, uncle, nephew 
or c ‘ ^ 

Shau 
SD.] 



mXTin^BeB«eat ana DisbibnUon. Cases 


blood. Her estate consisted of real &: 1 
personal property* There were two cXalmants 
to her real estate, the first deft., who would 
be entitled apart from (& before the ooming 
into force of Legitimacy Act, 1926 (c. 60), & 
the second deft., who was not legitimate at 
the time of her birth, but by reason of the 
subs^uent marriage of her parents was 
legitimated by virtue of Legitimacy Act, 
1926 (c, 60), & who would have been entitled 
if legitimate s — Held : on the true construc- 
tion of Administration of Estates Act, 1925 
(c, 20), ss. 46 (1), 61 (2), the descent of the 
real estate of a person who was of unsound 
mind before the commencement of the Act 
who died intestate while still of unsound 
mind remained unaltered and the real estate 
passed to the persons who would have taken 
it before the commencement of the Act, & 
accordingly, the first deft, was the person 
entitled to the real estate of the intestate. — 
Re Bbrkby, Lewis v. Berbey, [1936] Ch. 
274; 106 L. J. Oh. 38 ; 154 L. T. 335. 


288f. ** In accordance with the general 

law ** — Exclusion of custom of gavelkind.] — 

An intestate, who was, at the date of her 
death, a spinster of full age had, since 
before Jan, 1, 1926, been a person of unsound 
mind. She died in 1933, possessed of land 
in Kent which had, before 1920, been sub- 
ject to the custom of gavelkind. Adminis- 
tration of Estates Act, 1925 (c, 20), s. 51 (2), 
which applied to the case, requires that the 
land shall devolve in accordance with the 
general law in force before 1926 : — Held : 
the requirement that the land should devolve 
in accordance with the general law prevented 
the application of the special custom of gavel- 
kind, & the land devolved upon the heir-at- 
law according to the common law . — Be 
Higham, Higham V. Higham, [1937] 2 All E. 
B, 17. 


283g. Estate tail— 1925 Act, s. 51 (3)— 

Application to notional settlement on in- 
testacy.] — In 1926 an infant S. inherited land 
as eldest son & heir of an intestate, subject 
to his mother’s right to dower. On Jan. 1, 
1926, the Settled Land Act, 1926 (o. 18), 
came into operation, & under sect. 1 (2) S. 
was treated as deriving his title under the 
settlement deemed to have been made by the 


intestate, his mother’s right to dower being 
preserved by sect. 1 (3). On Oct. 8, 1930, 
S. died an Infant & unmarried i—Held : 
Administration of Estates Act, 1925 (c. 23), 
8, 51 (3), applies to the case of a notional 
settlement on intestacy, so that S.’s interest 
had become an entail & ceased on his death 
as an unmarried infant. Consequently the 
estate went to S.’s younger brother as next 
heir of the intestate & not to S.’s mother 
under Administration of Estates Act, 1925 
(c. 23), s. 46 (1) (iv.). — Re Taylor, Pullan 
V. Taylor, [1931] 2 Ch. 242 ; 100 L. J. Oh. 
374 ; 145 L. T. 417. 

283h. Distributive share — Right of murderer of 
Intestate.] — Semble : the rule of public policy 
which prevents a sane miirderer from taking 
any benefit under his victim’s will prevents 
him also from taking a distributive share 
under his victim’s intestacy. 

In the present case the murderer was 
insane, but if the point arose for decision, the 
views of Pry, L.J., in Cleaver v. Mutual 
Reserve Fund Idfe Association^ [1892] 1 Q. B. 
147, 157, 168, would probably prevail over 
those of Joyce, J., in In re HougMon, No. 170, 
Sc the peremptory provisions of Administra- 
tion of Estate Act, 1925 (c. 23), s. 46, would 
be read Sc construed subject to the public 
policy rule . — Re Pitts, Cox v. Kilsby, [1931] 

1 Ch. 546 ; 100 L. J. Ch. 284 ; 146 L. T. 116 ; 
47 T. L. R. 293. 

Annotations : — Folld. Re Sigewortli, Bedford v. Bedford, 
fJ93r>3 Ch. SJ). Refd. Berewford v. Royal Insurance Oo., 
[lurni 2 K. B. 197. 

283j. .] — ^A coroner’s jury found a verdict 

against X. of wilful murder of his mother Sc 
of felo de se, X. was named as the sole 
beneficiary under his mother’s will. On a 
summons taken out to determine the devolu- 
tion of the mother’s estate : — Held : the rule 
of public policy which prevented X. (or his 
estate) from benefiting under the mother’s 
will also debarred his personal representative 
from participating as such in the intestacy 
arising from the death of the mother caused 
by the son’s act. — Re Sigswortii, Bedford 
V. Bedford, [1935] Ch. 89 ; 104 L. J. Ch. 
46 ; 162 L. T. 329 ; 61 T. L. R. 9 ; 78 Sol. 
Jo. 736. 

Annotation: — ^Befd. Berosford v. Royal Insurance Co., 
[19373 2 K. B. 197. 


Part VII. — Escheat and bona vacantia. 


285* Add. AnnotaMons: — Consd. A.*G. for Alberta 

V. A.-G. for Canada, [1928] A.C.476. Refd* 
Toronto (City) Oorpn. v* R., [1932] A, 0. 
98. 

Add, Annotation: — ^Refd. Re Wells, Swin- 
bume-Hanham v, Howard, [1933] Ch. 29. 
292. Add. Annotations Re O’Hagan, 

O’Hagan v. Lloyd’s Bank, Ltd., [1932] 

W. N. 188. Refd. Re Beloiite, Griffiths v. 
Deloitte, [1926] Oh. 66 ; Re Tong, Hilton 
V. Bradbury (1930), 144 L* T. 260. 

Failure of devise-— No heir of testator— 

Death of testator before Intestates Estates 
Abt, 1884^Tnistee holds for own benefit.] — 
Re BAWWNSoiir, Wilson v. Banks (1934), 78 
Sol. Jo. 602. 


801. Add, Annotation : — Consd. Re Wells, Swin- 
bume-Hanham v, Howard, [1933] Oh. 29. 
811. Add. Citations;— [1924] 2 Ch. 19 ; 93 L. J. Ch. 

483 ; 130 L. T. 800 ; 68 Sol. Jo. 419. 

312. Add. Annotations Refd. Re Wells, Swin* 
bume-Hanham v, Howard (1931^. 48 
617 ; Re Rawlinson, Wilson v. Banks (1934;, 
78 Sol. Jo. 602. 

315. After this case add “Land In Alberta panted 
by Crown.]— Dependencies, No. 98a. 

819. Add, Annotation 

bume-Hanham v. Howard (1932), 48 1. D. ±t. 


ox 

323. Add. Annotation .—Refd. Austrian Property 
Administrator v, Russian Bank for Foreign 
Trade (1931), 47 T. L. R. 650. 



Cases 328a— 837a. English and Empire Digest Supplement. 


S28a. Funds appointed — Appointor Illegitimate — 
Death of appointee in lifetime of appointor.] — 

Testatrix, who was illegitimate, exercised by 
her will a power of appointment over certain 
funds in favour of her husband. Her will 
contained the prefatory words “ to the in- 
tent tliat this my will shall take effect whether 
I survive or predecease my husband.** Her 
husband predeceased her : — Held : the pre- 
sence in the will of the prefatory words was 
not sufficient, in the absence of a substitution 
of other legatees in the event of her husband 
predeceasing her, to show an intention, within 
the meaning of the authorities, that the hus- 
band’s estate should take the benefit of the 
appointed funds. Consequently there was 
a lapse of those funds, &, as testatrix was 
illegitimate, & had never had issue, the funds 
became hona vacantia & went to the Crown.— 
Re Lajdd, Hjsnderson v. Porter, [1932] 2 
Ch. 219 ; 101 L. J. Ch. 392 ; 147 L. T. 433. 

829. Add, Annotations : — Refd. Re CuUum, Mercer 
V, Flood, [1924] 1 Ch, 640 ; Re Rawlinson, 
Wilson v. Banks (1934), 78 Sol. Jo. 002. 

329a. Proceeds of sale under Settled Land Act, 
1925 (c. 18).] — Re Rawlinson, Wilson 

V, Banks (1934), 78 Sol. Jo. 602. 

380, After this cose add “ Property In Alberta.] — 
See Dependencies, No. 98a.** 

381, Add, Annotation : — Refd. Re Wells, Swin- 
bume-Hanham v, Howard (1932), 48 T. L. R. 
617. 


836a. .] — lunatic, at the date of her 

death in 1798, was entitled to certain funds in 
ct. represepting the residuary estate of her 
father. In 1704 the master had reported 
that the lunatic had no heir-at-law or next 
of kin. In 1798 & 1801 the Crown made 
ex graiid grants of the funds to certain persons 
& obtained an indemnity in respect of the 
grants. In 1026 a petition was presented 
by persons claiming to be the next of kin 
of the lunatic for the payment to them of 
the whole of her personal estate. The parties 
sought a determination of the following 
questions: (1) whether the petition was 
maintainable on the assumption that no part 
of the funds ever came into the hands of or 
was dealt with by his present Majesty or 
his nominees or grantees or was carried to 
the Consolidated Fund ; (2) whether the 

petition was barred by any Statute of Limita- 
tions ; (3) whether in view of Petitions of 
Right Act, 1860 (c. 34), s. 6, suppliants could 
proceed without serving the petition upon the 
successors in title of the persons to whom the 
ex gratid grants had been made : — Held : the 
first question must be answered in favour 
of suppliants. — Re Mason, [1928] Ch, 385 ; 
97 L. J. Ch. 321 ; 139 L. T. 477 ; 44 T. L, R. 
225 ; affd„ [1929] 1 Ch. 1, C. A. 

Annotation : — Oonsd, Re Blake, Be Mlnahan’s Petition of 
Right (1931), 100 L. J. Oh. 251. 

337a. .] — Re Mason, No. 33Ca, ante, 

Limitation of action. — See Limitation 

OF Actions*, Nos. 1761a, 1761b, post . 


estate & for its transfer to them under 
sect. 6 of thfe said Act, it Is not a good 
defence to the action that their claim 
was not substantiated before the action. 
— Maokley V. Alberta University 
(Governors), [1933] 2 W. W. R. 330 ; 
3 D. L. R, 726.— CAN. 


PART VII. SECT. 2, SUB-SECT. 6. 

so. Descent to University of Alberta 
UTtder Ultimate Heir Act. 1931 — Action 
by heirs to recover estate — Defence .] — 
Whore an estate of an intestate has 
been transferred to the University of 


Alberta In accordance with Ultimate 
Heir Act, 1931, & then afterwards 
persons who all^e that they are the 
heirs or next-of-kin of the intestate, 
but that the University has refused 
to rcoocnaise thoir olaim, bring an action 
for a declaration of their right to the 


6 



VoL XVm.— Discovery. Cases 17— 185. 


DISCOVERY, INSPECTION, AND INTERROGATORIES. 

Part I. — In General. 

17. Add^ Annotation : — Refd. Airways, 1 nautiques Internationales, [1934] 2 K. B. 

Ltd. v» Soci4t4 Anonyme D ’Editions A4ro- 1 350. 


Part II. — Discovery 

60. Add. Annotation : — As to (2) Refd. Elliott 
V. Albert, [1934] 1 K. B. 660. 

77a. Inquiry as to damages.] — There is no 

different principle applicable to an application 
for discovery of documents on an inquiry as 
to damages from that which prevails on an 
application for discovery where any other 
issue has to be tried between opposing 

g firties. — B ritish United Shoe Machinery 
o., Ltd. V. Lambert Howarth & Sons, 
Ltd. (1929), 46 R. P. 0. 315. 

Annotation Refd. Draper v. Hubert H. P. Trist & Trist' 
bestos Brake Linings, Ltd. (1030), 53 H. P. C. 6G. . 

86. Add. Annotation : — N.F. Wakefield v. Board 
(1928), 46 B. P. 0. 261. 

87a. .] — Wakefield & Co., Ltd. v. 

Board (Trading as J. P. Board & Co.) 
(1928), 45 R. P, 0, 261. 

99. Add. Annotations : — As to (2) Apld. Cavendish 
v. Cavendish (1925), 42 T. L. R. 134. Dlstd. 
ElUott V. Albert, [1934] 1 K. B. 650. 

126. Add. Annotation : — Folld. Seddon v. Com- 
mercial Salt Co. (1924), 69 Sol. Jo. 169. 

127. Add. Annotation : — Overd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187. 

127a. .] — By an underlease lands & works 

were demised to the first defts. for the term 
of twenty-one years less one day. The under- 
lease contained a covenant by these defts. 
that they would not assi^, transfer or part 
with possession of the demised premises or any 
part thereof without the consent of the under- 
lessor, & that in case of the breach of such 


of Documents. 

covenant it should bo lawful for the under- 
lessor to re-enter upon the demised premises, 
& that thereupon the demise should absolutely 
determine. Pltf., the purchaser of the 
reversion on the underlease, brought an action 
to recover possession of the premises. By 
his statement of claim he alleged that the 
first defts., in breach of their covenant, had 
transferred, underlet or parted with the 
possession of the premises to the second defts., 
ScjoT the third defts. By their respective 
defences defts. traversed the allegations in 
the statement of claim. On a summons taken 
out by pltf. asking that the second defts. 
might be ordered to file a full & sufficient 
affidavit of documents, the judge, consider- 
ing himself bound by Fowis (Earl) v. Negus, 
No. 127, made the order asked for : — Held : 
there was one issue only between pltf. & the 
three defts., namely, whether the under- 
lease, subject to which pltf. as he alleged 
derived his title to the possession of the 
land in question, was still subsisting or bad 
been determined by the exercise by pltf. of 
his right of re-entry, & that being so, the 
well-established rule that the ct. would not 
assist a forfeiture by ordering discovery of 
documents applied, & the order made against 
the second defts. must be discharged. 
Folds (Earl) v. Negus, No. 127, overd . — 
Seddon v. Commercial Salt Co., Ltd., 
[1925] Ch. 187; 94 L. J. Ch. 225; 132 
L. T. 437 ; 69 Sol. Jo. 169, C. A. 

136. Add, Annotation : — ^FoUd. Gale v. Denman 
Picture Houses, Ltd., [1930] 1 K. B. 588, 


PART I. SECT. 1. 

M. Whether experiments ordered — 
Not necessary for proper determinaiion 
of issues.]— ’mouoJB v.T. T. 0., [1928] 
2 D. L. R. 364 ; 34 Can, Ry. Cas. 252 ; 
62 O. L. II. 124.— CAN, 

PART n. SECT. 4. SUB-SECT. 1. 

ISO iv. .} — Bailie v. Inglib & 

Co., Ltd. Sc Jamison, [1926] N. 63.— 

IR. 

180 V. .] — Deft. 00 . sought pro- 

duction of a diary which had been kept 
by one of pltfs.' solrs., & which, it was 
alleged, recorded an Interview between 
such solr. & a person other than pltfs. 
in the action, at which Interview the 
preparation of a debenture was dis- 
oussed : — Held : the diary was the 
solrs,* property, & as they were not 
parties to the action, there was no 
power in the present proceedings to 
order production & Inspection of their 
diary, — Keep Bnop, v. Biroh & Brad- 
shaw, 11928] N. Z. L. R. 360.— N.Z. 

k t I— — In an action by an 

injured workman against three defts. 


claiming damages for injuries suffered 
through the Jbreaking of the gear used 
in lifting a heavy weight, whore dis- 
covery had been ordered In favour of 
one deft, against another deft, on a 
motion to review the order so made : — 
ileid ; 08 la the event of the ct. holding 
that the accident was due to the gear 
used being defective there was stilt an 
issue between defts. In question, 
namely, as to which was responsible for 
the use of the gear, the stevedore or the 
shipowner, on the Implied warranty 
that the gear supplied was effective 
there were consequently rights to be 
adjusted between defts., & the order 
for discovery was properly made. — 
Clahke V. Ellerma^ Buoknaix & 
Cq» Ltd., [1930] N. Z. L. K. 722.— 
N.Z. 


•b. Miners* union — Defence filed 
listng question whether defendants 
entity .] — A miners’ union en^tored 
i appearance In an action, «c by 
atemept of defence rolsod the obj^- 
on that it was not shown that^deft 


must bo deemed, before the trial of the 
action, to be a corpn. for the purpose 
of the litigation, & so compellable to 
make disoovery. — Centre Star Min- 
ing Co., Ltd. v. Roshland Miners’ 
Union (1902), 9 B. C. R. 190— CAN. 


sd. Common iRfomcr.!— Althong-h 
the cts. will not readily assist a conmion 
informer by their procedure, .\et, as 
against the Crown when it has inade a 
contract with a j)erson to procure 
infemnation for its own purposes, ^lat 
princlplo is Inappbealde, & eiicn a 
person is entitled to iVneoyt^ry m any 
proceedings institided upon the con- 
tract. II E TMA N N r . (''0]MM ON WEALTH 

,'1935). 41 Amiis L. K. 501. — A US. 


PART II. SECT. 4, SUB-SECT. 2. 
161 ii. ■ 

ividual wlio brings an action at law 
cralnst the Common wealtli in the 
iipremo Ct. of New South Wales 
iny, by invoking the auxiliary I Tis- 
Iction of that ot. in equity, obtain 
1 order for the discovery of doou- 
ents against deft. — Heimann v. 



Cases 162— m 


Enowsh and Empieb Diobst Sotpleidcnt. 


162, Add. AnnotaHon :-^eneraUy^ Hefd, BobinsoB 
V. South Australia St^te (No, 2), [1981] A, 0. 
704i* 

171. Add. AnnoiaMom : — Aa to (2) Consd. Soviet 
Republics Union v. Belaiew (1925)* 42 T, L. R. 
21, Aetd. Duff Development Oo. v, Kelantan 
Government, [1924] A. C. 797. 

214a, .] — The ct. will not, save in very 

exceptional circumstances, order a deft, to 
produce documents in his possession before 
pltf. has delivered his stat^ent of claim. — 
Gale v. Denman Picture Houses, Ltd., 
[1930] 1 K. B. 588 ; 99 L. J. K. B. 361 ; 148 
L. T. 31 ; 40 T. L. R. 282 ; 74 Sol. Jo. 187, 
0. A. 

238. Add. Annoiationa: — Refd, Tecalemit v Ex.- 
A-Gim (1920), 44 R. P. C, 62 ; Gerrard Indus- 
tries, Ltd. V. Box Wiring Co. (1933), 60 
R. P. 0. 125. 

241. Annotation : — Consd. Draper v. Hubert H. P. 
Trist & Tristbestos Brake Linings, Ltd. (1936), 
63 R. P. C. 06. 


242, Add. Annotation ! — €onsd« Godman v. Times 
Publ^ng Oo., [1920] 2 K. B. ,278. ’ 

254a* Liberty to apply reserved.] — ^P oisson Aj 
Woods v. Robertson A; Tubvby (1902), 86 
L. T. 302 ; 60 W. B. 260 ; 46 Sol. Jo, 196, 
0. A. 

254b. Pursuant to undertaking on injunction.] — 
Pabbow V. Smith (1915), Yearly Supreme 
Court Practice. 

269. Add. Annotation : — Consd. Berry Sc Stewart v. 
Tottenham Hotspur Football & Athletic 
Co., [1935] Ch. 718. 


Sect. 7.-~GR0UNDS FOR RESISTING. 

(Vol. XVIII., p. 71). 

For “ Sect. 3, sub-sect. 2, ante," read " Part 
III., sect. 9, post," 

279. Citations : — For “ Bitt. Peac. Oas. 1 read 
Bitt. Pbao. Oas. 13" 

324. Add. Annotation : — Consd, Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 


COIUMONWEALTH (1936)» 54 O. L. R. 
126 ; 9 A. L. J. 884.— AUS. 

a. CitaHon :--Fot “(19081 S. C. 
835 “ read “ [19091 S. 0. 335.*’ 

a L Staiviory right to site 

Crown ,] — Wlion a statute ^ves the 
riffht to sue an officer or representative 
of the Grown according to the ordinary 
praotioe & procedure of the ot^ It 
must be taken to subject the officer 
or representative to the compulsory 
process of the ct. In relation to ordinary 
incidents of practice & procedure, sub- 
ject to any special saving or exemption. 

The South Australian Harbours Board 
is an incorporated agent of the Grown 
under the Harbours Act, 1913, & is 
empowered to sue & be sued, & by 
sect. 75 (2), If default Is made in the 
performance of any duty authorised, 
such actions or suits may be brought 
aa might be brought if the contract 
had been made between private per- 
sons. In an action in respect of such 
an authorised oontraot pltf. applied 
for discovery against deft. Harbours 
Board : — Held .* the general tenor of 
the Harborurs Board Act, 1913, Is 
more consistent than otherwise with 
the Intention to subject deft. Board 
to the ordinary Jurisdiction of the ct. 
with regard to discovery, & accord- 
ingly deft, was compellable to make 
discovery. — Goninan (A.) & Go., 

Ltd. V. South Australian Harbours 
Board, I19311 S. A. S, R. 128.— AUS. 

a ii. Common informer .] — 

An individual who for rowam contracts 
with the Crown to furnish information 
loading to t.he cK>uvictiou of persons 
for evasion of customs duty Ac to the 
recovery of duty evaded & the penalties 
provided by law cannot be regarded, 
for the purtose of on action brought 
by him against the Crown on the cion- 
tract, as a “ common informer,” & is 
not disentitled to an order for dis- 
covery of documents. — Heimann v. 
Commonwealth (1936), 54 G. L. R. 
126; 9 A. L. J. 384.— AUS. 

PART II. SECT. 4, SUB-SECT, 8. 

d i. DiscKmuty against inftmt .] — 

Sagan v. PataN, 1i93iT 8 W. W. R. 
772.— CAN. 

ek. Action of damages for negligmce.] 
— An infant pltf. in an action for 
damages for injuries sustedned in on 
automobile accident held examinable 
for dlsoovery. — ^R uthebeokd v. Con- 
soLmATED Plate Glass Oo,. Ltd., 
(19361 1 W, W. R. 377 ; 48 Man. L. B. 
589.-— CAN, 

PART 11. SECT. 4. SUB-SECT. 

IBS i. Wheftter mad friend maag moAe 


aMdatfit .] — The ct. will not order a 
party to an action who is of nnsound 
mind, or his next friend or the Public 
Trustee administering such person’s 
estate under Mental Defootivee Act, 
1911, 8. 100 (h). to make an affidavit 
of documents m oompUanoe with on 
order for discovery tmder Rule 161 a; 
& Rule 167a does not apply to persons 
of unsound mind. — Tasker v. Alqar, 
(19281 N. Z. h. R. 529.— N.Z. 

PART II. SECT. 5, SUB-SECT. 1. 

■e. Not till issues defined .] — ^When 
It is necessary, before an order for 
discovery can be made, that certain 
questions in the suit should first be 
decided, the proper order to make Is 
that the suit Bhoiild he set down for the 
settlement of the issues. The judge 
will then be In a position to decide which 
of the issues are necessary to be deter- 
mined before the question of Inspection 
or dlsoovery can be decided. — Eagle 
Star & British Dominions Insurance 
C o. V. Dinanath (1922), I. L. R. 47 
Bom. 509.— IND, 

PART II. SECT. 6. SUB-SECT. 8. 

218 i« Not tiU after defence delivered — 
Interlocuiory judgment signed ,] — After 
pltf. had slraed interlocutory judgment 
against deft, in an action of tort, deft, 
sought to examine the pltf. for dis- 
covery, the action being about to come 
on at the assizes for assessment of 
damages. R. 489 states that the 
examinaticm of pltf. by deft, mav take 
place at any time after such deft, has 
Slivered his statement of defence ; — 
Held : deft, could not examine pltf. — 
Ashlbt V. Brbnton (1889), 13 P. B. 
98.— CAN. 

218 II. — Fong Touno v. 

8mm Wah, (1928J 3 D. L. R. 481; 
62 O. L. B. 870,-^AN. 

PART II. SECT. 5, SUBsSEOT. 4. 

p I. ,3 — Britisk Goluubia 

Liquors Go., Ltd. v. OoNBOLWAnso 
Exporters Oobpn.. I/td., [1980] 2 
W. W. R. 879 ; (X9S11 1 D. L. B. 196 ; 
42 B. a B. 481.— CAN. 

240 ii. — — . — , 1 — n, fxusie 

wherein It appears that deft, knows the 
facts & pltf. does not. deft, should give 
discovery before pltf. delivers par- 
ticulars. In such a case where the 
order for particulars provided that 
they shoula be given by pltf. after 
examinaUon of deft, for ais<wvery, the 
order also extended the time for 
delivery of the defence until after tlie 
delivery of the partkmiars. — AhamrA 
Wheat Pool p. Najbajowwbl 
1 W, W. B. *83 ; 8 dTl. bT 

8 


Alta. L. E. 400 ; 
344; [1929] 3 W 


,,119301 1 D. L. B. 
. B. 673.— CAN. 


tf. Discretion of Judge,] — Bltgh v. 
SOLLOWAT Milia & Oo., Ltd., (19301 
2 W. W. R. 208 ; 4 D. L. R. 682 ; 42 
B. O. K. 531.— CAN. 


PART II. SECT. 6. 

266 ill. .1 — Besp., a member 

of the Permanent Defence force of 
the Union Sc discharged therefrom as 
medically unfit, appUed for an order 
on apptt. to furnish him with a true 
copy of the medical certificate issued 
under Act 27 of 1923, s. 64. He alleged 
he had sustained Injuries in the dis- 
oharge of Sc spedaUy attributable to 
his duties, that he was entitled to 
receive compensation in manner pro- 
vided under the sect., that he was 
desirous of bringing an action to obtain 
compensation Sc that it was imperative 
that a copy of the prescribed medical 
certificate referred to In sect. 54 should 
be disdosed to him before any legal 
steps were taken to enable him to 
dotormine the form uf relief to which 
he was entitled. A Provincial Div. 
having granted the application : — 
Held : as the real dispute between 
the parties was whether resu.’s ill- 
health was occasioned In the discharge 
of his official duties or not Sc. as it 
was only when the cause of his ill- 
health had been established In his 
favour as a fact, that the ueoesslty for 
the iuspeotion of the certificate might 
arise, the appUoation was nremature 
Sc should have been refused. — Union 
Government Minister of Defence 
V. Van Ztl, [1929] App. D. 181.— 
8. AF. 

266 I. AUeg^ partnersMdf.l 

— Harnam Singh p. a-a^oob Singh 
(1927), 39 B. 0. B. 485.— CAN. 

PART II. SECT. 9, SUB-SECT. 4 . 

p I. ** Pleadings dt proceedings " 

in specified action .] — Isitt Sc Isitt v* 
EUmmond Sc National Bbsopboss 
Sec. Co. (1924), 84 B. O. R. 183.— 


FART n, SECT, 9, SUB-SEOT. 5. 
869 V. — — — .1— B|^ V. Van- 
couver Tug Boat Go.tLTD., (19281 
2 D. L. B. 244 ; {19281 1 W. W. B. 800 ; 
89 B. O. R. 479.— CAN. 


870 ttl. — -.1— When to an affidavit 
of di&covery privilege clatined to 
respect of any aooiunent or dooumente* 
SRon doeument or documents must be 
specified todlviduaUy to the sohratile 
attached to tito affiaavit of discovery. 
Sc pot reBBTsed to as betog 



Vol. Xm-DiBOoveiy. Oases 878r-451a. 


87& Add* AtifwiidioTt .*•— Consdi* Hobinson v» South 
Australia* State (No. 2), [1931] A. 0. 704. 

878* Add* AniwMion Reid, Miuter v. Priest. 
[1930] A. 0, 558. 

873a. — The City of Baboda, No. 

874a» poaL 

877. Add* Annotation: — ^Retd. Miuter e. Priest, 
[1930] A. C. 668, 

880, Add* Annotation As to {1) Oonsd. Bedda- 
So Oo., Ltd, V, Hartley (1980), 48 R, P. 0. 

10. 

882. Add* AnnotaHon: — Apld* Reddaway v* 

Hartley (1928), 72 Sol. Jo. 502. 

889. Add. Annotation: — Aa (1) Apid. Ohowood 

V* LyaU, [1929] 2 Ch. 406. 

894. Add* AnnotaUona : — Aa Jo (2 ) Folld. ^J'he 
HopperNo. 13, [1925] P.52. Apld. The City 
of Baroda (1926), 134 L; T. 576 ; Ogden v. 
Londcaa Electric Ry. Co. (1933), 49 T. L. R. 
642. Reid. Ankin v* London So North 
Eastern Ry. Co., [1930] 1 K. B. 627. 

487a. Effect ol rule.}— Redd away (P.) So Oo. v. 

(1928), 72 Sol. Jo. 602 ; 46 R. P. C. 

432. 

437b. .] — Before the hearing of the action, 

an application by pltfs. that deft, be 
ordered to make a further So better affidavit 
of documents, or in the alternative, that an 
order be made, under B. S. C., Ord. 31, 
r. 19 a (3), was refused by the master, on the 
ground that such an order would be contrary 
to practice. Pltfs. appealed. It appeared 
from certain letters that had been disclosed 
that there were certain letters relative to the 
issues in the action, as well as other docu- 
ments, wliich had not been disclosed ; but it 
was contended on behalf of deft, that, since 
the coming into operation of the rule, it was 
no longer open to a pltf . in such a case to ask 
for a general further & better affidavit, but 
that he was confined to the remedy given to 
him by the rule. It was held by Romer, J., 
that the rule did give to persons objecting to 
an affidavit of documents certain rights 
which did not exist before the rule was 
framed ; but that it should not be r^d as 
interfering with the rights which were 
possessed before it came into force ; So that it 
was apparent, from sources which might be 
to, that the deft, had in his possession 
other documents not disclosed in his affidavit. 
Deft, was ordered to file a further affidavit. 
Deft, appealed to the Ot. of Appeal, where 
the appeal was dismissed on the ground that 
the service of the notice was out of due time. 
Deft, filed a further affidavit, whereupon 
pltfs. applied for a further So better affidavit 
oefore Maugham, J., who made an order 


under R. 8. C.. Ord. 31, r. 19a (3), ordering 
deft, to state by affidavit whether the par- 
ticular documents referred to by the judge, 
including any documents relating to cus^ 
tribution by deft, of samples of oelting So 
including other specific documents, had at 
any time been in deft.’8 possession, So if not 
then in his possession, when he parted with 
them So what had become thereof. Pltfs. 
^pealed, by leave, to the Ct. of Appeal : — 
Held : the appeal should be allowed with 
costs in any event ; R. 8. 0., Ord. 31, r. 19a (3), 
did not cut down the powers of the ct. as 
expressed in the case of Jones v. Monte Video 
Qaa Co., L. R. 5 Q. B. D, 566 ; the order of 
Romer, J., must be complied with ; it was 
an order which was intended to be based upon 
Jones V. Monte Video Gas Co,^ So there were 
materials which showed that a further 
affidavit was necessary ; & a further affidavit 
must be made by deft. — Redd away (F.) So 
Oo., Ltd. v. Hartley (1930), 48 R. P. C. 
10, C, A. 

440a. .] — Astra - National Productions, 

Ltd. V* Neo-Abt Productions, Ltd., [1928] 
W. N. 218. 

442. Add* Annotation : — Consd. Leon v* Casey 
(1932), 48 T. L. R. 452. 

447. Add* Annotation : — Consd. Leon r. Oasey 
(1932), 48 T. L. R. 462. 

449. Add. Annotation : — Consd. Leon v* Casey 
(1932), 48 T. L. R. 452. 

460. Add. Annotation : — Consd. Leon v. Casey 
(1932), 48 , T. L. R. 462. 

461. Add* Annotation : — ^FoUd. Leon v* Casey 
(1932), 48 T. L. R. 462. 

451a. .] — By a policy in the form 

of a Lloyd’s policy of marine insurance under- 
writers insured certain goods So merchandise 
upon the steamship X, or other steamers or 
conveyances at So from Cairo to .Jaffa. The 
risks insured against included damage by 
fire, So the policy contained a warehouse to 
warehouse clause. The adventure consisted 
of a journey by land from Cairo to Alexandria 
So thence by sea on the steamship L* to 
Jaffa. In an action upon the policy the 
assured alleged that the goods had been 
damaged by fire in the course of transit by 
lorry from Cairo to Alexandria ; — Held : 
upon a summons for directions an order was 
properly made that pltfs. should make an 
affidavit of ship’s papers, the policy being 
substantially one of marine insurance. — 
Leon v. Casey, [1932] 2 K. B. 676 ; 101 
L. J. K. B. 578 ; 147 L. T. 165 ; 48 T. L. B. 
462 ; 37 Com. Cas. 330 ; 18 Asp. M. L. C. 
300, C. A. 


amoDir otbere coataindd la a btmdle. — 
RUSHBBOOKB i>* O’SULUVAN & HtBEB- 
JUAN FiBB iNSURANCaC OO., LTD., 11926] 
I.E.600J 69 I. L. T, 161.— m. 

870 Iv, W^re prlvllaef© l8 

olattaed with respect to ^ooameate 
depoaeat is not teqaired to desoribs 
the dooameats la each a maaaer m 
woaid olBolose the aatare or pkrti- 
oalars ol each dooamente* A baadle 
ol dooaments marked * A* So aamh^dag 
1 to 160, all of which dooameats ww 
ialUalled, by this depoaeat,** la a 
saffloieat Ideatlfloatloa ol tim doca- 
no^ts.— CUitfPBBM. e. Woods, & 

sssa 


PART II. SECT. 10. 

385 iv. .] — ^Where delt. 

obtained an order lor discovery, & In 
the affidavit ol discovery it was sworn 
on behall ol pltl. that a docament in bis 


Sapreme Ot. had relased an application 
by delt. lor Inspection ol the dociunent ; 
— Beld: on the evidence there was no 
sabstantlal groaud upon which to bap€» 
a oondasion that the statement in the 
affidavit was made erroneously or under 
a misconception of the character of tne 
document, So the application pro- 
perly refused.— Smith, kto- v. Sunuat 
ftMM (1928), 31 C. h. B. 562.-AUS. 

,M L Claim of pHvaege.l— 


Where an affidavit sots out positively 
dednitely that privilege Is olaiiued for 
certain documents, on the «:rouna that 
they arose out of nef?otiat ions carried 
on “ without proiudJee, ” that sta^- 
ment cannot be 

affidavits or material from the other 
fudo ; hut It cau he atiaeked or 
Impumied only by some admlssiim or 
aualihoation corahifi: from that side.— 
e. Ocean Accident ifc 
GUAitANTEK C<i. (Man.). fl92«] 2 

D ]i li. 985 ; [1926] 1 W. W. R. 883. — 
CAN. 

PART II. SECT. 11, SUB-SECT. 2. 

J, i. .] — HUTCpINSON & BOWPINQ 

V . Bank of Toronto (No.^ 2), [19341 
1 W, W. R. 446 ; 48 B. C. R. 816.— CAN. 



Cases 452— 632a. Enolise ani> Empibe 

462. Add. Annotation : — Consd. lieon v, Oasey 
(1932), 48 T. L. B. 462. 

468. Add. Annotation : — Expld. & Distd. Leon 
v. Casey (1932), 48 T. L. B. 452. 

454. Add. Annotation : — Consd. Leon v. Casey 
(1932), 48 T. L. B. 462. 

466. Add. Annotation : — Retd. Leon v. Casey 
(1932), 48 T. L. B. 462. 

456. Add. Citations : — 93 L. J. K. B. 169 ; 130 
L. T. 139 ; 10 Asp. M. L. 0. 236. 

Add. Annotation : — Consd. Leon v. Casey 
(1932), 48 T. L. B. 462. 

457. Add. Annotation : — Expld. Leon v. Casey 
(1932), 48 T. L. B. 462. 

461. Add. Annotation : — Refd. Leon v. Casey 
(1932), 48 T. L. R, 462. 


Digest Supplement. . 

462a. Elleot olj— Where In an action 

on a marine policy the usual order is made for 
the filing of an affidavit of ship’s papers & 
for a stay of proceedings meanwhile, this stay 
does not operate to paralyse the activities 
of either party & prevent him preparing his 
case ; ^ on a taxation of costs it is for the 
taxing master to determine, having regard 
to the stay & all other material factors, 
whether the costs were reasonably or pre« 
maturely incurred. — PfeoHEBiES Ostendaises 
(Soc. Anon.) v. Merchants’ Marine Insur- 
ance Co., [1928] 1 K. B. 760 ; 97 L. J. K. B. 
445 ; 138 L. T. 632 ; 44 T. L. B. 270 ; 72 
Sol. Jo. 102 ; 17 Asp. M. L. C. 404, 0. A. 

Annotaiion Be!d. The Ohannel Queen, [1928J P. 167. 

468. After this case add “ For form of order for 
production of ship’s papers, see R. 8 . C 
(No. 1), 1916, r. 11.” 


Part III. — Production 

494. After this case add “ Receiver & manager 
appointed by debenture-holders — ^Liability to 
produce.] — Sec Companies, No. 6067a, ante.*^ 

528a. Action on bill of exchange — Deed 

giving time to principal debtor.] — Where 
an action on bills of exchange was brought 
against deft., who pleaded that he was liable, 
if at all, as a surety only : — Held : he was not 
entitled to the inspection of a deed in pltf.’s 
possession, by which it was iiuggested time 
had been given to the principal debtor, but 
to which deed the surety was no party. — 
Smith v. Winter (1838), 3 M. & W. 309 ; 6 
Dowl. 386 ; 1 Horn & H. 46 ; 7 L. J. Ex. 

79 ; 150 E. R. 1162. 

532a, Action to avoid policy for non-dis- 

closure — Documents relating to other policies 


and Inspection. 

containing disclosures.] — Pltf. co. brought an 
action & asked for a declaration that it was 
entitled to avoid an insurance policy, on the 
ground that it had been obtained by non- 
disclosure of material facts. The assured 
liad failed to disclose iliat he had been con- 
victed of tw^o motoring offences. Lefts, 
denied that tliis non-disclosure was material, 
& applied for discovery of documents relating 
to policies wOiore disclosure of similar con- 
victions hml been made ; — Held : the dis- 
covery sought was not material to the issue 
raised. A pnident insurer, who might accept 
a policy where a conviction had been dis- 
closed, might nevertheless refuse to accept 
one where he subsequently discovered that 
the conviction had been concealed. — Mer- 
chanth’ & Manufacturers’ Insurance Co., 


PART III. SECT, 3. 

Ba. County court.] — The county ot. 
has power to make an order for the 
production of doouinonts apart from 
an examination for discovery. — 
McDonald v. Howie, [1 931 ] 3 W. W. R. 
773 ; 40 Man. L. 11. 302.--CAN, 

PART III. SECT. 4, SUB-SECT. 2. 

sb. Right to examine officers <£■ em- 
ployees in any order.] — In the absence 
at loaet of special edroumstanoes, the 
right of pltf, to examine for discovery 
the officer Sc employees of a deft. oo. 
in whatever order ho wishes will not be 
interfered with. — O ote v. Canadian 
National Ry. Co., [1930] 1 W. W. R. 
591 ; 2 D. L. R. 999,— CAN. 

sd. Right to examine several officers.] 
— Haukison Mills, Ltd. v. Abbois- 
FOKD Lumber Co., Ltd., [1935] 1 
W. W. R. 480 ; 49 B, 0. R. 301,— CAN. 

sg. Solicitor acting as servant of com- 
pany.] — Where duties which can be, & 
usually ore, performed by an official, 
servant or agent of a oo, are performed 
by a solr., the fact that he is asolr. does 
not render him Immime from examina- 
tion for discovery with respect to the 
transaotlons so performed. — C anary 

V. Vested Estates, Ltd., [1930] 1 

W. W. R, 996 ; 3 D. L. R. 989 ; 43 
B. C. R. 1.— CAN. 

sd. Officer — Who is — Architect .] — 
Hyslop V. New Westminster Board 
OF School Trustees, [1930] 3 

W. W, R. 227 ; 4 D. L. R. 1030,— 

CAN. 

•m. — Insurance adjuster .] — 


The adjuster who had been engaged 
by the fire insurance cos. to make the 
adjustment of pltf. lumber co.’s loss 
held not to have been under the cir- 
cumstances of this case, an “ officer ** 
of the lasuronoe cos. within rule 370c (1) 
providing for the examination for 
discovery of one who has been an officer 
of a corpn. — Kapoor Lumber Co„ 
Ltd. V. Canadian Northern Racifio 
Ry. Co., [1932] 2 W. W. R. 417 ; 3 
D. L. R. 487 ; 46 B. O. R. 213.— 
CAN. 

PART III. SECT. 4, SUB-SECT. 7. 

se. Deponent on application for secu- 
rity for costs — ProdvaMon of documents 
referred to in affidmrii.] — Colleoe 
Brand Clothes Co., Ltd. v. Brown 
& Fitzpatrick, [1928] 2 D. L. R. 602 ; 
[1928] X W. W. R. 778 ; 23 Alta. L. R. 
363.— CAN. 

sf. Employee — Who is — Agent — 
Burden of proof.] — Where an order for 
the oxaimnatloii for discovery of an 
employee Is sought under rule 234 & 
there Is a dispute as to whether the 
persons sought to be examined are in 
fact employees, the burden of proving 
the employment rests on the party 
asking for the examination. An agent 
is not an employee within the meaning 
of said nuo. — Hoskins v. Minne- 
apolis THRBSHiNO Machine Oo., 
[1930] I W. W. R. 369 ; 2 D, L. U. 
696 ; 24 Alta. L. R. 437.-- CAN. 

st. Exeeuiof .] — On an examination 
for discovery, the principle relating to 
officers & agents of a oo. which requlros 
that they shall obtain Information 

10 


when they do not have it of their own 
personal knowledge, does not apply 
m the case of an ex or. ; & he will not 
be compelled to answer questions 
concerning matters of which he has no 
personal knowledge. — Bbiese v. Du- 
OARD, [1935J 3 W. W. R. 68 ; 43 Man. 
L. R. 339.— CAN. 


PART III, SECT. 5, SUB-SECT. 1. 

626 11. .] — Hamilton v. Street 

(1850), 1 Gr. 327.— CAN. 

525 Ui, Documents supporting 

cast — Or repelling defendant* s case .] — 
As a general rule pltf. In equity is 
entitled to a discovery, not only of that 
which constitutes his own title, but 
also of whatever Is material to repel 
the case set up by deft. ; &, as a port 
of that discovery, to the production of 
such documents ai) arc* material for the 
same purpose. — LAwlor v. Murchison 
(1852), 3 Gr. 55.3,— CAN. 

r i. .J — In an action on a 

policy of insurance against liability for 
aamages, to recover the amount of a 
Judgment which the insured had paid 
& which had been recovered against 
them in an action In which the msur* 
ance oo. had conducted the defenoe : — 
Held : pltfs. were entitled on dis- 
covery to know all that was done by 
the insurance oo, in defending the 
action Sc to see all papers & documents 
connected therewith, & also were en- 
titled to the benefit of all investlga- 
tiouB made, Sc opinions obtained, by the 
oo. — Williams v. London Guarantee 
& Accident Oo., Ltd., [19251 1 
W. W. R. 1023.— CAN. 



[1937 J 2 AU B. B. 767 ; 106 
L. J. K. B. 433 ; 166 L. T. 624 ; 63 T. L. B. 
717 ; 81 Sol. Jo, 467, C. A. 

639. Add. Annotation : — ReW. Godman t>. Times 
Publishing Co., [1926] 2 K. B, 278. 

589a. Action lor slander*] — Day v. TtroKEn 

(1846), 7 L* T. O, S. 234. 


544* Add. Annotation : — As to (2) Apld, Chowood 
V. LyaU, [1929] 2 Ch. 406. 

551a. Document relating to compromise with third 
party.} — party to a suit cannot be required 
to produce documents relating to the com- 
promise of a dispute between himself & a 
person not a party to the suit. — W abrick 
V. Queen’s Coixege, Oxford (No. 2) (1867), 
L. R. 4 Eq. 254. 

555a. ,] — In an action of slander imputing 

to pltf . that he was the writer of a scandalous 
letter reflecting upon deft., the latter in one 
of his pleas set forth the letter & justified the 
words spoken; — Held: pltf. should inspect 
the letter with witnesses, in order that he 
might be prepared at the trial to show that 
it was not in his handwriting. — C urtis v. 
Curtis (1833), 3 Moo. & S. 819. 

575a. Applies to answers to interrogatories.] — I 
am of opinion that the word “ affidavits ” 
in r. 15 is wide enough to include an answer 
to interrogatories, & I cannot see why the 
meaning should be narrowed so as to exclude 
it (Denman, J.).~-Moorb v , Peachey. [1891] 
2 Q. B. 707 ; 66 L. T. 750 ; 39 W. B. 592 ; 
7 T. L. R. 748, D. C. 

588. Add. Annotation : — Refd. Minter v. Priest, 
[1930] A. C. 668. 


594. For existing para, substitute : — 

In a suit by a contractor against a ry. 
CO,, in respect of works done for them, a 
motion was by defts,, that pltf. should pro- 
duce all written communications which had 
passed between certain persons, naming 
them, & all account books, documents, papers 
& writings relating to the contracts m the 
bill mentioned. Defts.’ solr, made an affi- 
davit in support of the motion, that he 
believed that pltf. had documents as stated 
in the notice of motion ; & pltf., by an 
affidavit in answer, admitted that he had 
in his possession a great mass of documents 
relating to the worli in question, but stated 


VoL XVUl— D iscovery. Oases 532a-€&X 

t^t to ascertain which of them came withih 
the terms of the motion would be productive 
of great expense inconvenience to him. 
The ct. made the order according to the 
^rms of the motion. — MTntosh v. Great 
Ry. Co. (1852), 1 Sm. & G. 4. 

597a. — ^Where one party has a document 

m his possession in which both parties have 
a common interest, as, for instance, a document 
containing the terms of the contract sued 
upon, & the other party seeks inspection of 
such document, he is entitled to discovery 
at common law &: independently of the 
. . . rules (Mathew, J.). — Brown v. Liell 
(1886), 16 Q. B. D. 2^9 ; 66 L. J. Q. B. 73 ; 
2 T. L. R. 4. 

599a. Co-defendant not party to 

application.]— Upon motion on behalf of a 
deft, in a suit, for production by pltf. of a 
document of which pltf. had obtained pro- 
duction by an order against his co-deft., the 
ct. refused to make an order in the absence 
of the latter. — R eynolds v. God lee (1858), 
4 K. & J. 88 ; 32 L. T. O. S. 35 ; 70 E. R. 
37. 

614. After this case add : — 

In possession of director after 
appointment as receiver for debenture- 
holders.] — See Companies, No. 5067a, ante. 

640a. Broker’s book.] — B rowning v. Aylwin 

(1827), 7 B. & C. 204 ; 9 Dow. & Ry. K. B. 
801 ; 5 L. J. O. 8. K. B. 320 ; 108 E. R. 699. 

Distd. Smith v. Winter (1838), 3 M. & W. 
309; Day u. Tackett (1840), 10 J. P. Jo 358. Refd. 
Mutter V. Eastern & Midland Ry. (1888), 38 Ch. D. 92. 

650a. .] — Ross v, Laughton (1813), 1 

Ves. & B. 340 ; 35 E. R. 136. 

Annotation Consd. Grimths v. Griffiths (1843), 12 L. J. Ch. 
397 : Slmmonds v. G. E. Ry. (18G8), 3 Ch. App. 797 ; 
He nawkoH, Ackerman v. Lockhart, (18981 2 Ch. 1 ; He 
RiU)ld Hoad Transit Co., 11909 J 1 Ch. 90. Held. Bozon 
t>. Bolland, Husband v. Holland (1839), 4 My. & Cr. 354. 

651a. .] — Baker v. Henderson (1830), 

4 Sim. 27; 58B. R. 11, 

Annotations Distd. Warburtou v. Edge (1839), 9 Sim. 608. 
Refd. Re Hawkos, Ackerman v, Lockhart, [18981 2 Ch. 1. 

653. Add. Annotations : — Apld. Re Cameron’s 
Coalbrook, etc., Ry. (1869), 26 Beav. 1. Refd. 
Lockett V. Cary (1864), 3 New Rep. 405 ; 
Fowler v. Fowler (1881), 29 W. R. 800 ; Be 
Hawkes, Ackerman v. Lockhart, [1898] 2 Ch. 1. 


PART III. SECT. 6, SUB-SECT. 8. 

677 iu, — Brai>burt fj. Mop- 

FATT & Carman (1884), 1 Man. L. R. 
92.— CAN. 

683 1. Possession of agent— Agency 
must be established-^ Pay 'in slips in 
hands of hanker. Y— A bank, retaining 
pay -In slips which have accompanied 
payments Into a onstomer’s account, 
does not hold them as the agent of 
the customer, who, consequently, will 
not be ordered In an action to which 
he is a party to produce them os docu- 
ments in his possession or power. In 
such an action the ct. also declined 
to make ^ny order relating to those 
documents under Evidence Act, 1916, 
^ 89.— Lever c. Maguire, [1928j 
V. L. R, 262 ; [1928J Argus L. R. 169. 

AUS. 


ig. RommenU not produced at first 
hearin^f — Ojficial records needed to assist 
cyurf — Leave granted to adm/it at later 
stage .] — Where a party has not pro- 
uuced at the first hearing, as required 
by Ord. 18, r. 1, the documents In hla 
possession or power on whloh he relies, 
the leave at the ot. xinder r. 2, admitting 


them at a later sta^, should not 
ordinarily be refused if the documents 
are official records of undoubted 
authenticity which may assist the ot. 
to decide rightly the issues before It, 
— Gopika Raman Roy v . Atal Singh 
(1929), L. R, 56 Ind. App. 119.— IND. 

sh. Documents voluntarily delivered 
to agent of AUomev’Oe7ieral.}~lt 
appearing from the affidavits filed on 
an application by pltfs. lor on order 
that defts, file a further & better 
affidavit of docrunents, that the books 
& documents in question had been 
voluntarily turned over to the duly 
authorised representative of the 
Attomey-GenewLl of British Columbia 
8c that the documents were now in the 
sole possession & power of the I’epro- 
sentative, the application was refused. 
— MAOKEB V. SOLLOWAY MILLS & CO.. 
Ltd, (No. 2), [1931] 1 W. W. R. 624 ; 
2 D. L, R. 822 : 44 B. C. R. 42.— CAN. 

PART III. SECT. 6. SUB-SECT. 6.— F. 

fJ. General rwlej— In the case of 
bubUo documents there Is a common 
law right of inspection, but that right 

11 


must neoessarilj exorcised within 
oertain limits. The right ought to 
bo restricted to those persons wlio 
can prove themselves to be interesUid, 
& there ore dooumonts wlilch. If>r 
reasons of Htate, ought not lo he 
disclosed. — Re FrrzGKiiALD, 1 

I. R. 42.— IR. 

sk. Register of titles to land kvpt under 
Local Registration of Title {Ireland) 
Act, 1891 (c. 66).1--The uOovo ngister 
is a j)ublic register, 8c the docimjeotH 
kept in the office for registration of 
titles are public documents.-^fc Irrz- 
QKKALD, [ly'i.'i] 1 1. K. 43. — IR. 

PART in. SECT. 6. 

Q I j\jay he dispensed udl/t .] — 

The master has jurisdiction to provide, 
in an order for diivetioriH which calls 
for tbo production of documents, that 
“ tlie service of a notice to produce 
such dociimonta be dispensed with & 
that the service of a copy of this oMer 
upon the solrs. of the respective pa, ties 
shall Imve the same effect as the 
service of a notice to produce.” — 
Royal Trust Co. v . Canadian Paoipio 
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714. Add, Annotations : — As to {!) Dlstd. The City 
of Baroda (1926), 134 L. T. 676. FoUd. 
Ankin t;. London & NortL Eastern By. 
Co., [1930] 1 K. B. 627, 0. A. As to (2) 
Expld. Baiik of Russian Trade, Ltd. v, 
British Screen Productic^ns, Ltd^ [1030] 2 
K. B. 90. Consd. Ogden t?. London Electric 
Ry. Co. (1933), 49 T. L. B. 642. 

736. Add. Annotation : — ^Apld. Minter v. Priest,* 
[1929] 1 K. B. 666. 

740. Add, Annotation : — ^Apprvd. Minter v. Priest, 
[1929] 1 K. B. 665. 

748. Add, Annotations — Consd. Minter v. Priest, 
[1929] I K. B. 6d6. 

747. Add para. : — 

“ Such privilege being the privilege of the 
client & not of the attorney.*' 

764. Add, Annotation : — As to (2) Retd* Minter v. 
Priest, [1930] A. 0. 668. 

767. Add. Annotation : — Consd. Minter v. Priest, 
[1929] 1 K. B. 656. 

759. Add. Annotation : — Apprvd. Minter v. Priest, 
[1929] 1 K. B. 655. 

763. Add, Annotation : — Apld* Minter v. Priest, 
[1929] 1 K. B. 656. 

806a. .1 — Completed drafts of documents 

[settled by counsel] in support of an applica* 
tlon for the fiat of the A.-G. to counterclaim 
for revocation of a patent are privileged 
documents, & defts. are not bound to produce 
them for inspection by pltfs. — V ignbron- 
Dahl (British & Ooloklal), Ltd. v. Pettit 
( 1925), 69 Sol. Jq, 693 ; 42 R. P, C. 431. 

821. Add, Annotation : — Refd. Minter v. Priest, 
[1930] A. 0. 668. 

823. Add, Annotations ; — As fo (1) Apld. The City 
of Baroda (1926), 134 L. T. 676. Consd. 
Ankin v, London North Eastern Ry. Co., 


[19301 1 K. B. 627 ; Ogden London Elec- 
tric Ry. Co. (1938), 49 T. L. E. 642, 

848a, ,] — Ankin v. Lonbon do 

Eastern By. Co., No. 1209a, post* 

874a, — .] — Pltfs. claimed for short de- 

liverv of certain parcels of bristles, in respect 
of, which they were holders of bills of iaddng, 
loaded at Shanghai upon defts.' steamship. 
Defts. denied liability alleging that the loss 
was due to pilferage by an organised band of 
thieves. DeftS. had called for reports from 
the first, second, third, do fourth officers of 
the steamer, in order to investigate the 
question of the mana^ment of the vessel do 
the conduct of their officers in the prevention 
of theft, which reports were in due course 
obtained through defts,* agents in China. 
Defts, claimed that these reports were 
privileged from discovery: — Held: (1) the 
reports were not privileged. (2) Observa- 
tions upon the form & contents of an affidavit 
claiming privilege from discovery for de- 
ponent's documents. — T he City op BaRoba 
( 1926), 134 L. T. 676 ; 70 Sol. Jo. 1044 ; 17 
Asp. M. L. C. 27. 

Annotation: — Oenerally^ Reid. Ankin v, London & North 
Eastern Ry. Co„ [19301 1 K, B. 627. 

890. Add. Annotation : — Refd. Ankin v, London do 
North Eastern Ry. Co., [1930] 1 K. B. 627. 

891a. .] — In obedience to general instructions 

issued by the Port of London Authority to 
the masters of their vessels that, in the event 
of a casualty, the circumstances of the 
occurrence were to be reported on a printed 
form supplied for the purpose, the master 
of one of the Authority's dredgers reported 
the detaOs of a collision witli a sailing barge 
belonging to pltfs. The form was headed, 
Confidential report for the information 
of the Authority’s solr. ..." The report 



PART III. SECT. 9, SUB-SECT. 

r 1. Letter dictated by BolicUor — 

reply ihereio.] — Heid : privileged. — 
Mbrohants Bank v, Moffatt (1876), 
6 P. li, 348.—CAN. 

r li. JVotes of evidence taken 

during arbitraiion,] — ildd : not privi- 
leged from discovery & Inspection In 
a subsequent action between the same 
parties. — East Tamakx CJo-operativb 
Dairy Co. v, Nobnkn, [1928] N. 2. 
L. R. 395.~N.Z. 

r Hi. Confined to legal advisera--- 

Patent agent — Communications in re- 
spect of pending application for patent 
— Not pnvUeged,] — McKeboheb v, 
Vanoouvbb-Iowa Shinsle Co., Ltp. 
(B. C,), [19291 4 D. L. R. 231; 2 
W. W. R. 287.— CAN. 

r Iv. — Solicitor cLpting employee of 
party A — Bs i.a Girodat v, MoOaf- 
FERY, [1930] 2 W. W. R. 676.-~CAN. 

PART lU. SECT. 9, SUB-SECT. 1.— 
B. 

718 i. General rtdc.|‘*--Oommunloa- 
tlons between solr. & client which are 
privileged from ptoductioii do not 
cease to he so privileged In a subse- 
quent action merely because of the fact 
that pltf. therein was deft, in the former 
action. — N orth- wjesticrn UTmriKS, 
Ltd. t>. Century iNDBMmrir 00., 
[1934] 3 W. W. K. 139.— CAN. 

PART IIL SECT. 9, SUB-SECT, i.— 
C. (a). 

g BBOe. V. 

Bzbob do Bradshaw, [1928] N. 2. L. H. 

880.--TN.2, 


PART III, SECT. 9, SUB-SECT. 1.— 

0. (b), 

807 II. Letter included in--Not 

privileged,} — Moffatt v, Hanqab, 
[1923] N. 2. L. R, 448.~-N.Z. 

PART III, SECT. 9, SUB-SECT. 1.— D. 

823 i. General rule A — Bell v. 
Toronto Transportation Commission 
(1936). 5 F. L. J. (Can.) 246.— CAN. 


PART HI. SECT. 9» SUB-SECT. 
P. (a). 


856 i. No privilege — IMiyation not 
c<miemplat€d,hSm.TEi v. O. N. Ry. 
(Alta.), [1926] 2 D. L. R. 372.— CAN. 


g ii^porf of local manager 

‘-‘-To head office Of insurance company.} 
— Beid : privileged. — GUain Claims 
Bureau, Ltd. v, Canadian Surety 
Oo. (Man.), h9271 4 B. L. R. 297; 
am] 2 W. W. R. 407.— CAN. 


PART III. SECT, 9. SUB-SECT. 1.— 

F. (b) li. 

« 1. S, P, Stephenson v. E. B. Sc 
B. C. R. (Alta.), [1926] 2 B. L H. 080.— 
CAN. 

.] — ^Where following 
a railway accident in which p^onm 
injnry or property damage is mourncri 
the railway oo, obtains reports thereof 
from its ^ployees for the use of its 
solr, as materiel on which he may give 
it his professional advkje dt oonduot Its 
defence with respeot to an action or* 
actions which it €uitloipate8 will, in 
default of settlement be brought 
against tt as a result of the^aoddent. 
^d, reports ate privUefiffid hpm pro-' 
duotion even though m^ before such 
an a«thm has been aotuMly brought or 

12 


threatened, & although obtained, not 
solely for such use by the solr., but 
also for the use of other officials of the 
CO. In determining, e,g,, what, if any, 
discipline should be given the em- 
ployees in the accident. — ^M ayoard v. 
Canadian Paoipio Rt. Oo. (^ta.), 
[1929] 2 D. L. R. 963 ; 2 W. W. R. 27 ; 
35 0. R. a 288.— CAN. 

e iil. Beports of claims agent .} — 

Stephenson v, E. B. & B. O. R. 
(Alta.), U920) 2 D, L. R, 680.— CAN. 


f i. Report of invesUgator for 

insurance oo ,} — In an action by an 
Insurance oo. to recover from a person 
whose fidelity it had insured the 
amount paid by It under the bond : — 
Held: reports made to it by an in- 
vestigator whom It had instructed to 
investigate after the insured had s^en 
notice of the loss were privileged from 
production, since there was nothing to 
suggest ^y lack of good faith in the- 
setring up of the claim dc the affidavit 
in snppori thereof satisfied the require- 
ments for such a claim iu that it 
showod that the reports were obtained 
for the CO.'S solr. as materia) on which 
hie advice should he taken with respect 
to an antlctoted aotiou. — G illespie 

GRAIN 00., LTD. dC Grain INSURANOB 

& Guarantee Co. v, Wacowioh, 
[1932] 1 W. W. B. 916; 8 B. L. K 
hS; 20 Alta. L. R. m— 

886 il. LaUReKSON V, Wl 

LINOTON CTTY OORPN., 118271 N, _ 
L. R. 610.-^JE. 
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was sent to the master's superior officers, 
who passed it on to the manager of the 
Authoritv's insurance department, & he in 
turn sent it to the solrs. who acted for the 
Authority’s underwriters. Pltfs. contended 
that the report must be produced : — Held : 
there having been a collision it was to be 
anticipated that there would be litigation, & 
although the report went through various 
hands, it was made for the purpose of being 
put before the solrs. ; the report therefore 
complied with the tests laid down by 
Buckley, L.J., in Birmingham <fc Midland 
Motor Omnibus Co, v. London North 
Western Ey. Co,, No. 394, ante, &> was privi- 
leged from production. — The Hoppbb No. 13, 
[1925] P. 62 ; 94 L. J. P. 45 ; 132 L. T. 730 ; 
41 T. L. R. 189 ; 16 Asp. M. L. 0. 473, D. C. 

Annotations: — Distd. The City of Baroda (192G). 134 L. T. 
576. Beid. Ankln v. London &; North Eagtern Ry. Co., 
[1903] IK. B. 527. 

893. Add, Annotation : — Distd. Ankin v, London 
& North Eastern Ry. Co., [1930] 1 K. B. 527. 

904. Add, Annotations : — ^Dbtd. Ogdon v, London 
Electric Ry. Co. (1933), 49 T. L. R. 642. 
Refd. Ankin v. London & North Eastern Ry. 
Co., [1930] 1 K. B. 627. 

905. Add. Annotation : — Reid. The Hopper No. 13, 
[1925] P. 52. 

906a. .] — Reports by servants of a railway 

CO. of an accident, made for the information 
of the railway co.’s solrs. & in anticipation 
of litigation, are privileged from inspection. 
— Ogden v , London Electric Ry. Co. 
(1933), 149 L. T. 476; 49 T. L. B. 542, C. A. 

926. Add. Annotation : — ^Reld. Bradstreets British, 
Ltd. r. Mitchell (1932), 48 T. L. R. 670. 

933. Add. Annotation : — Consd. Minter v. Priest, 
[1930] A. C. 668. 

941. Add, Annotation: — ^Refd. Minter v. Priest, 
[1929] 1 K. B. 655. 

1039a. .] — Greenwood v , Rothwbll 

(1844), 7 Beav. 291 ; 13 L. J. Ch. 226 ; 2 
L. T. O. S. 496 ; 49 E. R. 1077. 

1087a. .] — Notwithstanding a statement 

in deft.’s answer that a deed of conveyance, 
the production of which is sought by pltf. 
for his inspection, is his title deed, & does 
not in any manner evidence pltf.’s title, the 
deed will be ordered by the ct. to be pro- 


duced if it appear on the face of the answer 
that its contents may prove material to 
pltf.’s case. 

A partition was made, prior to the reign 
of King Henry VIII., of an ancient manor, 
by dividing it into two reputed manors, to 
which divers tenements were respectively 
allotted in severalty, but a considerable 
portion of waste lands of the original ancient 
manor continued undivided, the property of 
the two lords of the reputed manors, as 
tenants in common. The information stated 
that part of deft.’s ancient freehold tene- 
ments, situate within one of the reputed 
manors, consisted of uninclosed lands, 
that some portion thereof was waste land 
held of the ancient manor, & that of such 
the informant was tenant in common with 
the deft. ; deft, admitted, by his answer, 
that there were such waste lands, but stated 
that the same were allotted, formed part 
of deft. ’a ancient freehold tenements, & that 
deft., in the year 1829, obtained from the 
lord of the reputed manor in which his 
ancient tenements were situate, a conveyance 
of the manorial & other rights, fine rents, 
etc., belonging to the lord over those tene- 
ments, except the right to tin-stuff & sport- 
ing. The information insisted that the 
uninclosed lands, except the ancient tene- 
ments, were held by the two lords as tenants 
in common, & were subject to tin-bounds, 
& that waste & unallotted lands only were 
subject to tin-bounds. Deft, stated that 
there was a difference of opinion, as to 
whether lands subject to tin-bounds were 
always waste lands, & insisted that the deed 
of conveyance of 1829 was the title deed of 
deft., in no manner evidenced the in- 
formant’s title. The deed Sc the map 
delineated thereon, were, notwithstanding, 
ordered to be produced for the informant’s 
inspection. — A.-G. of Prince of Waives v. 
Lambe (1848), 11 Beav. 213 ; 17 L. J. Ch. 154 ; 
10 L. T. O. S. 498 ; 12 Jur. 386 ; 50 E. R. 798. 

1087b. Deed pleaded.] — Penabth Harbour, 

Dock & Ry. Co. v . Cardiff Waterworks 
Co. (1860), 7 C. B. N. S. 816 ; 29 L. J. C. P. 
230 ; 1 L. T. 551 ; 6 Jur. N. 8. 942 ; 8 W. B. 
215 ; 141 E. K. 1036. 

AniwtaUon : — Consd. Price v. Harrison (1860), 8 C. B. N. S. 

617. 


PART III. SECT. 9, SUB-SECT. l.—H. 


9241. Privileged — Communication 
with view io cornpromise — Copy not 
retained by solicitor.] — Held : although 
the occasion on which the document 
was written was not privileged, the 
document, owing to its nature & effect, 
was privileged from production. — 
MOFTAITI’. UANaAR, [1923] N. Z. L. R. 
448.— N.Z. 


924 il. SNmdation in 

event of failure to agree.] — ^Negotiations 
carried on ** without prejudice,’* & 
with a view to the settlement of an 
action, &; all letters &; communications 
arising out of such negotiations, are 
privileged from production. — B lack 
V OCKAN AcriPBNT & GUARANTKK Oo. 
(Man.), [19261 2 D. L. R. 985 ; [1926] 
1 W. W. R. 883.--CAN. 


PART III, SECT. 9, SUB-SECT. 2.— A. 

b i. Adjuster's report to fire 

insurance company .] — In an action on 
a fire-insurance policy held that a 
confidential report made by an adjuster 
to deft, was protected from inspection 
by plti., wtoe it was objected in 


deft.*s affidavit on production, that the 
report related solely to the case of 
deft. Sc not to that of pltf, & did not 
tend to support the latter. — L itwin 
INSUBANOE Co., 

. . ‘ 

40 Man. L. R. 461.— -CAN. 

PART III. SECT. 9, SUB-SECT. 4. 

1116 li. .] — Sydney Cheese & 

Butter Factory Assoon. v, Brower 
(1900), 19 P. R. 152.— CAN. 

sh. Servant .] — ^A servant cannot be 
compelled to produce the doouments of 
his master where the suit or proceeding 
is cue to which the master is not a 
party Sc it is not shown that ho has 
given authority for their production, 
even though the master is outside the 
jurisdiction of the ot.— <J hai*man & 
Sons v. Stoddart & Co., [19.30] 3 
W. W. R. 171 ; 4 D. L. R. 1013.— CAN. 

PART III. SECT. 9, SUB-SECT. 5. 
11321. Oi)ie(M(m attaches to woditc^m 
not dtscoeerw.]— M ills v. Mercer Co., 
Ltd. (1893), 15 P. K.276.— CAN. 

1186 i. Discovery tending to in- 

13 


riminale — Not enforced .] — Where a 
verson who has boon required to make 
n afiOdavit of documents refuses to 
►roduoe certain doouments on the 
round that they are privileged because 
hey may criminate him or, where ho 
nakes the affidavit as an officer of a co., 
oay criminate the co., & after luspec- 
ion thereof the judge finds that the 
locuments may be cri minuting io Jura 
ir the 00., their producLion cannot bo 
ompelled, where such gi'oued of 
trivllege Is not taken away by statuto 
r by a nile having the force of a 
tatute. There Is no such statute or 
ule In force in Alberta.— W ebster A 
CiRKNEsa V. Mills Co., 

,TD. (No. 2), [1931] I P- 
iftim ‘-l W W H. 415 ; 25 Alta. L. R. 

; [193013 W. w: K. 38I.-CAN. 

1136 ii. -1 — 

tie party* against whom the inspection 
1 so^ht has already been prosecuted 
; there is no probability of any further 
roseciition does not deprive mm o, the 
rivilege, where, at any rate, the judge 
not prepared to say that there Ib 
lally no possibility of any prosecution 
r any one Sc that, therefore, the doou* 

34 


J.S. 
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1144. Add* Citation : — 1 Leach, 300, n. 

Add* Annotation : — ^Retd^ R. v. Ellworthy 
(1867), 37 L. J. M. 0. 3. 

1150a. •] — To a bill statmg deft. *8 mar- | 

riage with a paiticular woman, plea, that she is 
his sister, protects him from discovery of any 
fact forming a link in the chain. — C iaeidgb v* 
Hoare (1807), 14 Ves. 59 ; 33 E. R. 443. 

1197. Add* Annotation : — Refd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187. 

1198* Add, Annotation : — Retd. Waterhouse v. 
Barker (1924), 132 L. T. 15. 

1202. Add, Annotations: — Consd. Robinson v. 
South AustraUa State (No. 2), [1931] A. 0. 704 ; 
Spigelman v, Hocken, Goldblatt v, Hocken 
(1933), 150 L. T. 256. 

1207. Add, Annotation : — Consd. Spigelman v, 
Hocken, Goldblatt v. Hocken (1933), 150 
L. T. 250. 

1208. Add, Annotation : — Consd. Rowell v, Pratt, 
[1930] 2 K. B. 220. 

1208a. Objection to class of documents — 

Statements to police in running-down cases — 
Not privileged.] — Pltf. in an action for 
damages for negligence called as a witness a 
sergeant of police, who gave evidence of an 
oral statement made by deft, when he (the 
police sergeant) arrived on the scene of the 
accident. He went on to say that three 
days lat/cr he took a further statement from 
deft., after duly cautioning him, that that 
statement was reduced to writing & that a 
prosecution of deft, was in contemplation. 
An objection to the production of that docu- 
ment was taken on behalf of the Oomr. of 
Police on instructions from the Secretary of 
State for Homo Affairs on the ground that 
it belonged to a class of documents which it 
would be contraj’y to the public interest to 
produce in a ct. of justice : — Held : the 
objection had not been taken in the manner 
in which the law requires an objection of 
this kind to be taken, in order to render it 
effective ; the objection, therefore, failed & 


the documents must be produced.-— S piobl- 
MAK V, Hocken, Goldblatt v. Hocken 
( 1933), 150 L. T. 250 ; 60 T. L. R. 87 ; 77 
Sol. Jo. 862. 

1209a. .] — (1) In an action to recover 

daimiges for personal injury incurred in an 
accident on defts.* railway, an order having 
been made for discovery of documents, defts. 
in an a£Qdavit stated that they had in their 
possession a copy of a report made by them 
to the Ministry of Transport under Regula- 
tion of Railways Act, 1871 (c. 78), s. 6. They 
objected to produce this document on the 
ground that it was a copy of a confidential 
document made in discharge of their duty to 
the Crown & that it was privileged inasmuch 
as it could not be disclosed without injury 
to the public interest. The deponent also 
reduced & verified a copy of a letter written 
y him to the Minister of Transport, & the 
reply thereto of the Minister to the effect 
that reports made in purauance of sect. 6 
of the Act aforesaid were furnished for his 
own information & guidance & that it was 
his practice in the public interest to decline 
any request to inspect these reports or to 
obtain copies of them : — Held : it was the 
practice of the ct. to accept the statement 
of a Minister of the Crown upon the question 
whether production of a document would be 
contrary to the public interest ; & conse- 
quently the document in question was privi- 
leged from production. 

(2) Privilege was also claimed for other 
documents on the ground that they were 
“ confidential communications at the instance 
& request & for the use of defts.* solr. between 
the officials of the deft. co. & between those 
officials & third persons after this action was 
threatened or anticipated for the purpose of 
obtaining for & furnishing to the defts.* 
solr. evidence & information as to the 
evidence which will be obtained & otherwise 
for the use of the said solr. to enable him to 
defend this action & to advise defts.** : — Held : 
these documents were also privileged. — 


inents have lost the criminatinfi: 
tendency which they otherwise would 
have. — LooKfrrr v. Solt^^way Mills 
6l Co.. Ltd. (No. 2). [19311 3 W. W. R. 
389 ; d6 B. C. R. 211.— CAN. 

b i. Noi taken away by Alberta 

Evidence Act, H, 8, A., 1922 (c. 87), 

SB, 3, 7.1 CaMPBFXL V. WOODS, IRMIE, 

& The Canadian Press (AJta.), fl92dl 
2 1). L. R. 806 ; [1926J 2 W. W. R. 
99.— CAN. 


Bj. Waiver of objection — Propriety of 
■prodnetion cannot, he raised on appeal, ] — 
On the trial of an action foi’ conversion 
deft. CO. refused at first to produce its 
hooks. Its ground being that their 
produotion might tend to criminate 
the CO. The trial jpdge ruled that 
unless they were produced he would 
strike out the statement of defence. 
Thorefipon deft. *8 counsel produced 
them & evidence founded on them was 
taken, & judgment given for pltf. 
Held : by so electing the objectioh was 
in effect withdrawn Sc the question 
whether the oo. had been Improperly 
compelled to produce the books could 
not be raised on an appeal from the 
Judgment. — Lockett v. Soixoway 
Mills & Oo., Ltd., (X9321 1 W. W. R, 
886 ; 3 D. L. H. 000 \ 45 B. 0. R. 876 ; 
atfg„ [19311 8 W. W, R. 302.— CAN. 


bL Statemenia made to ddecHve .} — 
In tm action to recover back the prlae 
money in a lottery which it was alleged 
had been won by fraud pltf. Issnea a 


subpoena to a detective to whom 
sundry people had made statements 
in writing relating to the adjudicator. 
These were made with a view to 
criminal proceedings : — Held : the 
documents were privileged from pro- 
duction. — Call Sc Mterok News- 
papers, IiTD. V. Humble, [1933 
W. A. L. K. 64.— AUS. 


PART IH, SECT. 9, SUB-SECT. 8, 

f f. j — H bllet V, South 

African Bailwats & Harbours 
(1927), 48 N. L. R. 65.— S. AF. 


h i. ,J — In an ^tion for 

damages for personal injuries sustained 
in 1928 in a motor car collision, de- 
fender averred that certain knee 
injuries which pursuer ascribed to the 
collision were due to gunshot wounds 
received by pursuer during war service, 
& he craved a diligence for recovery of 
the medical history sheets & ocher 
military records applicable to pursuer. 
The War Dept, objected to produce 
these documents : — Held : while the 
ct. has power to order production of 
documents in the custody of a public 
dent., even though the dept, pleaded 
public interest as a ground for refusing 
to produce them, the documents here 
in question did not appear to be of 
such material value to the case as to 
warrant an order for their production. 
— CaFTRET V, INVKBOLTDB (LORD), 
[1930] S. 0. 782.-HBOOT, 
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h if. .] — In every civil case 

whether the Crown is a party or not, 
& whether, If the Crown is a party, it 
is a party In a trading or in an adminis- 
trative capacity, where privilege Is 
claimed for a document on the ground 
that its disclosure would bo contrary to 
the Interests of the public, the ct. has 
always in reserve the power of examin- 
ing the dooTunent for which protection 
is sought, in order to ascertain whether 
the public interest would be prejudiced 
by its production, & to require some 
indication of the injury which would 
result from such produotion, — Gis- 
borne Fire BoAim v. Lunken, (1936] 
N. Z, L. R. 894 ; aub nom, Rodda v, 
Lunken, [1936] G, L. R. 604 ; 12 

N. Z. L. J. 291.— N.Z. 

o. Citation **[1908] S. 0 

835 *' read ** [19091 8, 0. 335.*' 

q. Add, Citation .—60 J. P. 162. 

Bk. Publication ayaimt public policy 
— Objection by Attorney -Ceneral.'h- 
Where, In an action to which a State Is 
a party, the State objects to produce 
for inspection documents which are in 
fact State papers, a statement by the 
A.-G. for that State, that their pro- 
duction lor inspection would be pre- 
judicial to the public tntereete, is oon- 
olusive ic an answer to an appl{oatfc>n 
for an order for Inspection.— -G ritpim 
V , State of South Auhtralu (1925), 
30 0. L. B. 878.—A01. 
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Ankin V . London & North Eastern Ky, 
Oo., [1930] 1 K. B. 627 ; 99 K J. K. B. 293 ; 
142 L. T. 868 ; 46 T. L. R. 172 ; 74 Sol. Jo. 
26, 0. A, 


AnnoiaUons! — A$ to (1) 0oqs4. Spigelmao 
Goldblatt D. Hooken Q938), 150 L. T. 256. 
Pratt» U936J 2 K. B. 226. 


Hocken. 
Eefd. Howell 


1210. Add, Annotations: — Consd. Spigelman v, 
Hocken, Goldblatt v. Hpcken (1933), 160 
L. T. 266. Refd. Robinson v. South Aus- 
tralia State (No. 2), [1931] A. 0. 704. 

1212. Add. Annotation: — Consd. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

1213. Add. Annotation: — Consd. Robinson v. 
South Australia State (No, 2), [1931] A. 0. 
704. 

1218. Add. Annotations : — Consd. Isaacs v. Cook, 
[1925] 2 K. B. 391 ; Ankin v. London & 
North Eastern Ry. Oo., [1930] 1 K. B. 627. 
Refd. Robinson v. South Australia State 
(No. 2), [1931] A. 0. 704. 

1223. Add. Annotations: — As to (2) Refd. Brown v. 
Dagenham Urban District Council, [1929] 1 
K. B. 737 ; Errington v. Minister of Health, 
[1936] I K. B. 249 ; Frost v. Minister of 
Health, [1935] 1 K. B, 286 ; Cooper v, Wilson, 
[1937] 2 K. B. 309, 

1223a. Report of railway company to Ministry of 
Transport — Under Regulation of Railways 
Act, 1871 (c. 78), s. 6.]— Ankin v. London 
& North Eastern By. Co,, No. 1209a, ante. 

1266a. .] — ^An application before decree to 

have documents produced for inspection to 


intended witnesses is a special application, 
& only to be made on special grounds. 

Where defts. did not by their answer deny 
the genuineness of a deed, but merely stated 
that they did not know whether they had 
executed it, & after an ordinary inspection 
applied for an order allowing inspection of 
it by witnesses, which application was not 
supported by any affidavit as to the deed 
being forged, but only by an affidavit of 
defts.’ solr, to the effect that he was advised 
&: believed that it was necessary to his 
clients’ case that the deed should be so 
inspected by witnesses : — Held : an order for 
inspection by witnesses ought not to be made. 
— Boyd v. Petrie (1868), 3 Ch. App. 818. 

Annotation : — A.-G. v. Whltwood Local Board, A.-G 
V. Oastleford Local Board (1871), 40 L, J. Oh. 692. 

1283a. .]—Akt.pCrAutooene Aluminium 

SCHWEISSUNG V. IXINDON ALUMINIUM CO., 
Ltd. (No. 2) (1921), 38 R. P. 0. 301. 

1800. Add. Annotation : — Refd. Robinson v. South 
Australia State (No. 2), [1031] A. 0. 704. 

1311a. .] — An affidavit in support of a claim 

to seal up certain passages in a book not being 
sufficiently explicit, the ct. inspected the 
disputed passages in order to determine their 
right to protection. — Lapone v. Falklands 
Islands Co. (1857), 27 L. J. (Ch.) 25. 

-.] — The ct. will examine documents 
claimed to be privileged to see whether they 
establish a case of privilege. — ^V etter v. 
ScHREiBBR (1888), 63 J. P. 39. 


PART in. SECT. 12. 

0 1. .1 — The party who has 

obtained an order for production of 
dooumente may Insist on obedience to 
that part of the order which requires 
the documents produced to be 
deposited with the prothonotary.— 
Bloompield V , Monarch, etc., Co. 
(No. 1). [19271 1 W. W. R. 140 ; affd., 
[19271 ^D.L.R. 335; [1927] 2W.W. R. 
196 J 36 Man. L. R. 603.-~CAN. 

•a. Putpo'ht — Criminal trial in 
proffrese — Making copies available for 
civil friai. 1— When the criminal trial 
of defts. now in progress is completed, 
It is at present entirely uncertain what 
will become of the books & documents 
ip question. They may be banded 
over to defts. if they are acquitted, & 
thereupon removed out of the juris 
Motion, or, If retained by the Crown, 
it may become necessary to remove 
them out of Ontario in connection 
with criminal prosecutions in other 
Provinces of (3imada. It la therefore 
proper that an order should be made 
under rule 360, not for discovery, but 
so that certified copies of these doou- 
mepte & papers may be available as 
evidence at the trial of this action. — 
Walker e. 8 ollowat Milla & Co., 
gmi 4 B. h. R, 296 ; O. R. 650.— 

PART 111. SECT. 15. 

181111 a, Ord. 31, r. 14, 

fiib-r. (2), of the South AuetraUan 
of 6oiirt^wUoh, Uke B. S. 0., 
Ord. 31, r. 19 a, sub-r. (2), of the 
English rules, provides that where on 
an application for an order for inspec- 


tion privilege is claimed for any docu- 
ment, It shall be lawful for the ct. or a 
judge to Inspect it for the purpose of 
deciding as to the validity of the claim, 
applies where privilege Is claimed for 
an odlcia] document on the ground 
that Its disclosure would bo contrary 
to the interests of the public, even 
though the claim is supported by a 
statement to that effect by the 
Minister responsible. The ot. has 
always had in reserve the power to 
Inquire into the nature of the document 
for which protection is so sought, & 
to require some indication of the Injury 
whioh would result from its pro- 
duction. When a State, being a party 
to litigation & boimd to give disoovery, 
claims privilege for documents upon 
the ground above stated, the claim 
should be made under oath by a 
responsible Minister whose mind has 
been directed to the material question. 
A claim to protection in the case of 
documents relating to the trading, 
commercial or contreustual activities 
of a State can rarely be sustained, 
especially in time of peace. Thai 
documents would prejudice the case 
of the State in the litigation, or assist 
the other party, Is a compeUmg reason 
for their production only to be over- 
borne by the gravest reasons of State 
policy or security. Applt. brought an 
action in the Supreme Ct. of South 
Australia against resp. State claiming 
damages for alleged negligence in the 
care of wheat placed In the control of 
the State under Wheat Harvest Act®, 
1915-17. Upon on order for dis- 
covery the respondent State, by an 
affidavit made by a civil servant, 


claimed privilege in respect of 1,892 
documents tied In three bundles, & 
stated to be State documents, com- 
prising communications between 
officers administering the department 
concerned ; there was exhibited to the 
affidavit a minute by the responsible 
Minister stating {inter alia) that dis- 
closure of the documents would be 
contrary to the Interests of the State 
& of the public : — Held : the minute 
was inadequate to support the claim of 
privilege, as it was too vague In the 
circumstances of the case, & was not a 
statement on oath showing that the 
Minister had himself considered each 
of the documents, or indicating the 
nature of the suggested injury to the 
interests of the public ; 8c the Supreme 
CJourt should exercise its power under 
Ord. S3, r. 14, suh-r. (2), to inspect 
the documents, that course being less 
likely to cause delay than an order for 
a further and better affidavit of docu- 
ments.— Robinson V . South Aus- 
tralia State (No. 2). [1931J A. 0. 
704 ; 100 L. J, P. C. 183 ; 145 L. T. 
408 ; 47 T. L. E. 454 ; 75 Sol. Jo. 
458, P. a— AUS. 


ISll V. .1— Where a claim of 

privUoge is made In on affidavit on 
production of documents, it is not 
necessary that it should first be made 
to appear that the claim of privilege 
is improper before the judge can direct 
the production for his inspection under 
rule 372 (2) of the documents for vrhich 
privilege is claimed. —WBBfl^rER v, 
foLLOWAV MrLi.fi & Oo., Ltd., fl93lj 
1 D, L. R. 749 ; [1930] 2 W. W. B. 
614 ; 24 Alta. L. R. 632.— CAN. 



Cases 1314 — 18740 . 


English and Empirb Digest Supplement, 


Part IV. — Interrogatories 


1S14. Add. Annotation : — Aa to {\) Consd. Suther- 
land V. British Dominions Land Settlmt. 
Corpn., [1926] Ch. 746. 

1316a. By whom settled.] — On application being 
made by motion in an action in regard 
to reserved costs of interrogatories delivered, 
the question arose as to the persons to settle 
them : — Held : it was no part of the business 
of the judge in chambers nor the master. 
They had to see that they were neither 
oppressive nor irrelevant. The duty of 
settling was on the party who drew them. — 
“ Practice Note ” (1930), 169 L. T. Jo. 123 ; 
[1930] W. N. 24. 


1874a, »} — As regards the person from whom 

the information is to be obtained, primd facie 
the secretary is the best person ; but I quite 
admit that they were entitled to have informa- 
tion from such persons as can best give it 
with respect to the matters which are the 
roper subject for the interrogatories, though 
am not prepared at present to decide who 
should answer them ; except that, as at 
present advised, I do not think the trafiflc 
manager would be the proper person for the 

S urpose (North, J.). — A.-G. v. North 
[etropolitan Tramways Oo., [1892] 3 Oh. 
70 ; 61 L. J. Ch. 693 ; 67 L. T. 283 ; 36 
Sol. Jo. 665 ; ajfd, (1895), 72 L. T. 340, C. A. 


PART IV. SECT. 1. 

1814 vil. .] — With respect to the 

scope of aa examination for discovery, 
the practice is now settled in favour 
of a full examination “ touching the 
matters In question in the action/’ & 
Is not confined to matters respecting 
which discovery might have been 
sought under the old Chancery practice 
in England. — Uarvik v. Canadian 
Pacific Ry. Co. & Hurst Engineer- 
ing &: Construction Co., Ltd., [19281 

1 D. L.R.G90; 11928] 1 W. W. R. 187; 
22 Sosk. L. it. 801.— CAN. 

ri. .] — Under r. 328 a 

foreign pltf . has not a primd facie right 
to ho examined for discovery at his 
place of residence. The place & manner 
of his examination are matters to bo 
determined by the ct„ having regard 
to what is ** just & convenient.” — 
Sweeny v. Manufacturers Holding 
Corpn., [19241 2 1). L. R. 296 ; 54 
O. L. R. 250.— CAN. 

r ii. — Temporary absence — 

Rales 270, 272, 275.) — Abramson v. 
United States Fire Insurance Co., 
[1927] 1 D. L. R. 834 ; [1927] 1 

W, W. It. 252 ; 21 Sask. L. R. 372.— 
CAN. 

si. Oral examination — Restriction by 
Order 31a of New Brunswick Rules.] — 
Dunn v. McLean (N. B.), [1929] 1 
D. L. R. 106.— CAN. 

sp. Grounds for — Saving of costs dh 
ex^penses.) — Roche v. Grant, [1935] 1 
D. L. R. 78.— CAN, 

PART IV. SECT. 2, SUB-SECT. 1. 

si. Probate of will.] — Probate Rules, 
1916, r. 33. makes provision for dis- 
covery of documents but not for dis- 
covery by interrogatories. — In the 
Will of Denis, 11928] V. L. R. 266; 
[1928] Argus L, R. 130.— AUS. 

PART IV. SECT. 8. 

f (p. 184)1. .1— Rule 267 (Sask.) 

provides that a person for whose 
immediate benefit an action is prose- 
cuted or defended shall be regarded as 
a party for the purpose of examination 
in discovery, but where a party to the 
action wishes to avail himself of the rule 
& the pleadings do not disclose that the 
notion has been brought for the 
Immediate benefit of the person sought 
to be examined* the registrar is not in a 
position to say that the party seeking 
the appointment is entitled to examine 
such person, & he should therefore not 
issue an appointment without an order 
of the ot. or a Judge. — Johnson v. 
Hawkes, [1924] 3 D. L. R. 624 ; [1924] 

2 W. W. R. 965.— CAN. 

f (p. 184) ii. .1 — In order to 

obtain an order for the examination 
for discovery of a person who Is not a 
party to the action, appet. must show 
that pltf. in whose name the action 


woe brought is not really pltf.. but 
that the person whose examination Is 
asked for is the real pltf. & that the 
action is being prosecuted for his 
benefit. — C anadian Credit Men's 
Trust Assocn. d. Morton, [19251 1 
W. W. R. 772.— CAN. 

f (p. 184) iil. .] — An order is 

necessary for the examination for dis- 
covery under rule 267 of a person for 
whose immediate benefit an action la 

E roseented or defended. — I mperiai. 

umber Yards, Ltd. v. McManus, 
[1928] 2 D. L. R. 150; [1928J 1 W. W. R. 
409 ; 22 Sask. L. R. 278.— CAN. 

f (p. 184) iv. .) — One of two 

defta. in an action of ejectment who 
allows judgment to go by default is 
liable to be examined. — B acon v. 
Campbell (1875), 6 P. R. 275.— CAN. 

sm. Person for vjJwae immediute. benefit 
action defended — Beneficiary under will 
— Action against trustees.] — In an action 
against trustees under a will to rescind 
a contract for the sale of property of 
the estate : — Held : a beneficiary who 
was entitled to the rents He, profits of 
such propoiTy, whether sold or not, was 
not ” a party for whose immediate 
benefit the action was defended,” & 
was not examinable for discovery. — 
WooLwoirrH Co, v. Poolby, [1925] 2 
W. W. R. 481.— CAN. 

g(p. 185)i. Co-defendant not 

actively defending.] — Where pltfs. sued 
C. & Q. to recover the balance of the 
pnrehose-prioe of land, & C. did not 
defend otherwise than by delivering 
demand of notice, & G. nUogod that C. 
shared in a secret commission paid by 
one of the pltfs. to procure Q. to enter 
into the agreement of purchase : — 
Held : Q. was not a person ” adverse 
In interest *’ to C. so as to make C. 
examinable for discovery by Q. under 
r. 234. — Hegijer v. MaoNab, [1924] 8 
D, L. R. 601 ; [1924] 2 W. W. R. 649. 
—CAN, 

k (p. 185) I. Different issues 

against two sets of defendants.] — Under 
the British Columbia Rules governing 
discovery the examination is restricted 
to the issues between appet. & the 
party examined. Therefore, where the 
olaim against one set of dofts. was that 
they had wrongfuJly conspired to 
Induce another set oi defte. to break 
the latter's contract with pltf., & the 
olaim against the second set of dofts. 
was for breach of that contract, they 
not being charged as parties to the 
conspiracy ; — Held : this second sot 
could not be examined on discovery 
by pltf. as to any knowledge they 
might have with respect to matters 
tending to establish the alleged con- 
spiracy, — Whibldon o, Morrison, 
[1934] 3 W. W. R. 126 ; 4 D. L. R. 306 ; 
48 B. C. R* 492,— CAN. 

k (p. 185) Ii. One of two co- 

defenaants.'h^U issues between oo. 
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defts. are material to pltf. he may 
examine a deft, upon them, although 
there is no issue between that deft. & 
himself. — ^Alexander v. Diamond 
(1882), 9 P. R. 274.— CAN. 

m (p. 186) 1. Counterclaim for balance 
of account — Assignment from assignee 
of insolvent stockbroker. ] — Held : the 
stockbroker was examinable, at the 
Instance of pltf., under r. 285, 0. J. 
Act. — Carnegie v. Cox (1886), 11 
P. R. 311.-^0AN. 

r (p. 186) i. Defendant out of jurts^ 
diction.] — Shandlt v. Herndon 
(Alta.), [1929] 4 D. L. R. 1086 ; 1 
W. W. R. 240.— CAN. 

s (p. 186) i. Employee.] — In order to 
be examinable for discovery under 
r. 234 an employee of a party must 
have been directly connected with the 
transaction In issue, not merely as 
a witness, but because of tlie cha- 
racter of bis employment. — W eibs r. 
SCHIESOEL (AJta.), [1926] 1 W. W. R. 
154.— CAN. 

8 (p. 186) ii, Does not inchtde 

minister of Crown.] — R. (Provincial 
Treasurer of Alberta) v. Smith, 
I1927J2 D. L. R. 69 ; [1927] 1 W. W. R. 
474 ; 22 Alta. L. R. 544.— CAN. 

c (p. 186) i. .] — Under County 

Ct. Ord. 8, r. 17, an infant, a party to 
an action, may be examined by the 
opposite party for discovery before the 
trial. — Lancaster v. Vaughan (1924), 
33 B. C, R. 159.— CAN. 

0 (p. 186) ii. .1— An infant pltL, 

who is competent to testify at the 
trial. Is subject to examination for 
discovery. — Watson v. Motor Livery 
Co. (AJta.), [1926] 1 W. W. R. 862.— 
CAN, 

l(p. 186)i. Deft.,lnan 

action by a corpn., has a right to select 
the officer of the coron. whom he wUl 
examine. — T rinity CJolleoev. Levin- 
TEK, [1924] 2 D. L. R. 584 ; 64 O. L. R. 
290.— CAN. 

1 (p. 186) Ii. .1— Ih an 

action for libel against the publishers 
of a newspaper, wherein the only 
questions in issue were those of malice 
Sc damages, an order was made deslg* 
nating an officer of deft. oo. as its 
officer to be examined for diacov(W aa 
to matters alfecting damages. — K aFT 

V. Star Publishing Co., [19261 1 

W. W. R. 774.— CAN, 

® (P. 187) i. 

an officer of the railway oo. — QoB- 
DANiER r. 0. N. R. (1904), 15 Man. L. R. 
1.— CAN. 

m (p. 187) f. Street fore- 

man.] — Held : not an officer examin- 
able for discovery, — Webster 
Toronto Corpn. (1892), 16 P. R. 21.— 
CAN. 

n(p. 187)1. Fire iPOnkn,] 

— Held : an officer examinable for dto- 
covory. — K ing Lumber Mtiah e. 
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1379a. Executor.] — B. sold some Indian minia- 
tures to K. by auction. B. died A: his 
exors. brought this action for the balance of 
the purchase price. K. alleged that the 
miniatures were not genuine A that B. was 
guilty of fraud. K. obtained leave to 
administer interrogatories asking the cir- 
cumstances in which B. had obtained the 
miniatures ; whether he believed that their 
description in the auction catalogue was 
accurate A that they corresponded with it ; 
A whether the goods were spurious A, if so, 
whether B. or the auctioneers knew it. The 
exors. appealed: — Held: (1) the interroga- 
tory astmg where B. had obtained the 
miniatures, though it might be an admis- 
sible question in cross-examination, was a 
fishing interrogatory ; (2) exors. ought not 
to be asked to swear to the belief of deceased ; 
(3) a party should not be interrogated on a 
question which he can only answer by con- 
sulting an expert A repeating the expei*t’s 
opinion. — Rope v, Kevorioan, [1936] 2 
All E. B. 1334 ; 80 Sol. Jo. 719, C. A. 

1422. Adtd. AnnotcUion : — Retd. Wakefield v. 
Board (1928), 45 B. P. C. 261. 

1442a. .] — Deft., a shipowner, was sued by 

the cargo owners A charterers for non- 
delivery of the cargo. Deft, alleged that the 
non-delivery was ca\ised by perils of the sea 


excepted in the charterparty A bill of lading : 
— Held : interrogatories asking pltfs. whether 
the cargo was insured, A if so, with whom, 
by whom, A to what amount, were irrelevant 
A inadniissible. — Bolckow, Vaughan A Oo. 
V. Young (1880), 42 L. T. 690 ; 4 Asp. 
M. L. 0. 301. 

1444. Add. Annotation : — Consd. Sutherland v. 
British Dominions Land Settlmt. Coran., 
[1926] Ch. 740. 

1462a. .] — The owners of the 

steamship JV., one of two ships found jointly 
to blame in a collision action, limited their 
liability A paid the amount into ct. Claims 
against the fund were in due course filed by 
the owners of the N. A the owners of the 
other ship, the <8., A also by the owners of 
cargo on the S. The same solrs. presented 
the claims on behalf of the owners of both 
ships. The owners of cargo on the S., who 
were not parties to the collision action, then 
sought leave to administer four interroga- 
tories to the owners of the S. Nos. 1 A 2 
asked whether there had been, as between 
the owners of the two ships, a mutual 
abandonment of claim or a settlement on 
other terms. No. 3 inquired whether there 
had been any assignment of the claim of the 
owners, master, A crew of the S. ; A No. 4 
asked by whom the particular solrs. were 


Canadian Pacific Rt. Oo. (1912), 19 
W. L. R. ^50; 17 B. 0. R. 20 ; 2 
D, L. R. 315.— CAN. 

i 188) i. Whether liinUed 

to offlcere employed when came of actum 
ariftes . ) — ^The pltf . taTlng exainlnod for 
diacovory, under rule 266 an ofBeer 
of each of the two deft, cos,, applied for 
leave to examine, ob servants, two other 
men who at the time of the accident 
In question were employed by one deft., 
a contracting oo., A at the time of the 
apnlioatlon wore employed by the other 
deft,, a railway co. : — Held : the leave 
should be given, but. In view of the 
facts disclosed in the material filed, 
pltf. should be allowed by this order 
to examine only one of said servants, 
she to elect which one. Rule 266 
did not limit the examination to officers 
& servants who were employed by the 
corpn. when the cause of action arose. — 
Harvib; V. Canadian Pacific IIy. Co. 
& Hurst Enqineeking & Construc- 
tion Co., Ltd., 11928] 1 D. L. R. 696 ; 
[1928] 1 W. W. R. 187 ; 22 Sask. L. R. 
361.— CAN. 


8 (p. 188) ii. Chief trader.] 

— A man employed by a oo. as ** chief 
trader ** for its Vancouver office, having 
complete charge of the order depart- 
ment, his duties Including the handling 
or filing of buy A sell orders for clients 
A for the co., is an ** officer ** A subject 
to examination for discovery. — J ohn- 
son V. SoLLOWAY Mills A Oo., Ltd, 
(1931), 46 B, C. R. 35.— CAN. 


« (p. 188)i. .] — An order 

may be made for the examination of a 
deft, oorpu. by its officer outside the 
jurisdiction. The question is one of 
convenience. — Oaven v. Canadian 
Pacific Ry. Oo.. [1924] 2 D. L. R. 
1112 ; [1924] 2 W. W. R. 200.— CAN. 


f(p. 188)1. .] — In an action 

agamst a landlord for damages for 
illegal distress, the bajlifl not being a 
party to the action is not examinable 
for discovery. — H arvey tj. Sylvia 
Court, Ltd.. [19241 8 W. W. R. 849.— 
CAN. 


sp. Minigter of Orcowi.]— HeW .* not 
am officer within r* 260. — R. (Pno- 
viNoiAL Treasurer of Alberta) v. 
Smith, [1927] 2 D. L. B. 69 ; [1927] 


1 W. W. R, 474 ; 22 Alta. L. R. 644.— 
CAN. 


PART IV. SECT. 4. 

m 1. .] — While a judge or master 

In chambers has Juiisdiotion to direct 
that a party shall not examine an 
oppoHitc party for discovery until the 
examining party has himself made 
discovery of documents, such juris- 
diction should be exercised only under 
special circumstanoes. — Miller v. 
Great West Natural Gas Corpn.. 
Page Hejisey Iron Tube A Lead Co. 

V. Great West Natural Gas Corpn. 
(1923), 20 Alta. L. R. 379; [1924] 1 

W, W. R. 1100.— CAN. 

ST. After amendment of pleadings.] 
— If a party, after all discovery ordered 
has been made, desires to amend his 
ploadiiigs & then desires to have a 
fiu'thor examination lor discovery, this 
can be granted by a judge or master 
under r. 234. — Miller v. Great West 
Natural Gas Corpn., Page Hebsky 
Iron Tube & Lead Co. v. Great West 
Natural Gas Corpn. (1923), 20 Alta. 
L. R. 379 ; [1924] 1 W. W. K. 1100.— 
CAN. 


PART rV. SECT. 6, SUB-SECT. 6. 

1416 V. .] — A party cannot be 

required to state what course he 

S reposes to adopt at the trial, or to 
isclose the names of his informants 
or witnesses. — N kmkrovbky v. Mc- 
Bride (No. 2) (Man.), [1927] 1 D. L. R. 
148; [19261 3W.W.R.436.— CAN. 


1428 iv. .1 — Pltf. having marked 

judgment by default In an action 
brought to recover damages for tres- 
I)ass to & flooding pltf. *8 lands, defts. 
applied to set aside the judgment. 
In support of this application an 
affidavit was filed on behalf of dofts. 
by their solrs., setting out their defence 
to the action, & in that affidavit domi- 
ments were made exhibits for the 
purpose of substantiating the defence 
alleged. The interlocutory Judgment 
was set aside on July 11» 1890, after 
which no further steps were taken in 
the action, owing to proposals for a 
compromise being made. On Jan. 21, 
1801, pltf. applied to defts. for In- 
speotlon of the doouments made ex- 
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hibits in the affidavit ; pltf. 

was entitled to inspection. — H unter 
V. Dublin, etc. Ky. Co. (1891), 28 
L. R. It. 489.— IR. 


PART IV. SECT. 6. SUB-SECT. 7. 

1432 lii. .] — If the answers to 

an interrogatory can disclose anything 
which can be fairly said to be material 
to enable pltf. either to maintain his 
own caae, or tc destroy that of his 
adversary, the interrogatory ought to 
be answeretl, but if the answers cannot 
be material for either of these purposes 
deft, ought not to be ordered to answer. 
— Heidner a Co. v. The Hanna 
Nielsen, ri92fi] 2 D. L. R. 1059 ; 
[1926] 2 W. W. R. 397 ; 37 B. C. R. 
207.— CAN. 

1434 iv. Under r. 423, 

Imported into comity ct. procedure, 
intorrogatories must be fliroetly relevant 
to the matters in issue. — Dunlop Drug 
Depot v. Harep Boot A Shoe Co. 
(Man.). [1926] 2 W. W. R. 92.— CAN. 

1446 X. .] — In an action claiming 

damages for alleged shortages in weight 
of grain at the point of delivery : — 
Held : questions upon the examination 
for discovery os to the loading of cars 
other than the ones in dispute were 
Irrolovant A properly excluded. — 
GiLViN Claims Bureau, Ltd. v. 
Canadian Pacifio Ry. Co., (1904] 
2 W. W. R. 277 ; 4 D. L. R. 707 ; 42 
Man. L. R. 282.— CAN. 


PART IV. SECT. 6. SUB-SECT. 8. 

1454 ii. AdmiHsion of breach of 

contract — Qucfitiom as lo reasons for 
breach.] — Whieldo.n I’haskk alley 
Miliv 1*B01)ITCEKS At!^.SOCN. (No. 2), 
[1934] 1 W. W. R. 751 ; 48 B. C. K. 
317.— CAN. 

PART IV. SECT. 6, SUB-SECT. 9. 

1467 i. How far admissible.] — In a 
suit uy set aside an agreement on the 
ground of fraudulent mierepTeaenta - 
tlons : — Held : deft, was euLitJod to 
ask for the substance of the conversa- 
tions.— W est V Conway (1923), 23 
S. R. N. S. W. 344 ; 40 N. S„ W . ' t N. 
50.— AUS. 

1457 U. .]— WediN V . Robbsct 

80N (1907), 7 W. L. R, 72.— CAN. 



Cases 1462a— 1666. English and Empire Digest Supplement. 


iDstructed to present the claim of the owners 
of the S, : — Held : the first three interro- 
gatories were necessary either for disposing 
fairly of the cause or matter or for saving 
costs, within B. S, 0., Ord, 31, r. 2, A; must be 
allowed. No. 4 was not pressed. — T he 
Nbdbnes (1924), 41 T. L. B. 243. 

1464. Add, Annotation : — Refd. Perlak Petroleum 
Maatschappij v, Deen (1923),93L. J. K. B. 168. 

1466. Add, Citations ;~~93 L. J. K. B. 158 ; 130 
L. T. 234. 

Add, Annotation : — Refd. La Badiotechnique 
V, Weinbaum, [1928] Oh. 1. 

1469. Add, Annotation : — Consd. South Suburban 
Co-operative Society, Ltd. v. Crum & 
Croydon Advertiser, Ltd., [1937] 3 All E. B. 
133. 

1470a. .] — Bopb v. Kevorkian, No. 1379a, 

anU. 

1614. Add, Annotation : — Consd. Hillman’s Air- 
ways, Ltd. V, Soci6t4 Anonyme D ’Editions 
A^ronautiques Internationales, [1934] 2 K. B. 
366. 

1614a. — — .] — The right of a pltf. who alleges 
that he has been libelled in a newspaper to 
obtain discovery “ of the name of any person 
concerned as printer, publisher, or proprietor ” 
of the newspaper, “ or of any matters relative 
to the printing or publishing ” thereof, pro- 
vided by 6 A 7 Will. 4, c. 76, s. 19, still 
exists A, since the Judicatiu'e Acts, is enforce- 
able by the administration of interrogatories, 
the procedure by bill of discovery specified in 
sect. 19 of the statute having fallen into 
disuse. — Hillman’s Airways, Ltd. v, 

SocTjfeTii: Anonyme D’ISditions A6ronat 7TI- 
QUEs Internationales, [19341 2 K. B. 356 ; • 
103 L. J. K, B. 670 ; 151 L. T. 461 ; 60 T. L. B. 
569. 

1516. Add, Annotation : — to (2) Consd. HiU- 
m^’s Airways, Ltd. v. Soci4t4 Anonyme 
D’ Editions A6ronautiques Internationales, 
[1934] 2 K. B. 356. 


1616a. .] — HnxMAK’s Airways, Ltd. 

Anonyme D’^ditions 
QUES Internationales, No. 1614a, ante, 

1623. Add, Annotation : — Refd. Franklin v. Daily 
Mirror Newspapers, Ltd. (1938), 149 L. T, 
433. 

1523a. .] — ^Fbankun v. Daily Mirror News- 

papers, Ltd. (1933), 149 L. T. 433, C. A. 

1626. Add, Annotation : — As to (3) Refd. South 
Suburban C)o-operative Society, Ltd. v, 
Orum A Croydon Advertiser, Ltd., [1937] 
S AU E. B. 133. 

1528. Add, Annotation: — ConSd. South Suburban 
Co-operative Society, Ltd. v, Orum A 

Croydon Advertiser, Ltd., [1937] 3 All E. B. 
133. 

1681. Add, Annotation : — Consd. Isaacs v* Cook, 
[1925] 2 K. B. 391. 

1532. Add, Annotations : — Consd. South Suburban 
Co-operative Society, Ltd. v, Orum A 

Croydon Advertiser, Ltd., [1937] 3 All E. B. 
133. Refd. Aga Khan v. Times Publishing 
Co., [1924] 1 K. B. 676. 

1534. Add. Annotation : — Consd. South Suburban 
Co-operative Society,’ Ltd. v, Orum A Croydon 
Advertiser, Ltd., [1937] 3 AU E. B. 133. 

1536. Add, Annotation: — As to (1) Consd. South 
Suburban Co-operative Society, Ltd. v, 
Orum A Croydon Advertiser, Ltd., [1937] 
3 AU E. B. 133. 

1542. Add, Annotation : — Consd. Franklin v. Daily 
Mirror Newspapers, Ltd. (1933), 149 L. T. 
433. 

1549. Add, Annotation : — Refd. Tournier v. 
National Provincial A Union Bank of 
England, [1924] 1 K. B. 461. 

1655. Add, Annotation : — Refd. Aga Khan v. 
Times Publishing Co., [1924] 1 K. B. 676. 

1556. Add. Annotations : — As to (1) Consd. Hearts 
of Oak Assurance Co. v, A.-G., [1931] 2 Ch. 370. 
Refd. O’Connor v. Waldron, I:i935] A. C. 76. 


PART IV. SECT. 6, SUB-SECT. 12. 

1476 t. Material in part .] — On 

an application to set aside interroga- 
tories. on the CToimd that they were 
prolix, oppi*e68Tve, & unnecessary : — 
Held : they should be eot aside as a 
whole, ©ren though some of them, 
taken by thomeelTes, might be un- 
objectionable, — Lyte fj. Currey, 
11927] V. L. li. 472 ; 49 A. L. T. 47 ; 
[1927] Argus L. R. 353.—AUS. 


PART IV. SECT. 5, SUB-SECT. 15.— 
E (a). 

f ,] — In an action for libel 

said to be contained in a letter writt en 
by deft, to the husband of pltf, deft, 
on being examined for discovery, ad- 
mitted the authorship of the letter but 
refused to answer questions directed 
to finding out who the person refen-ed 
to In the letter as ** lady friend was, 
pltf. not being named In the letter. 
Deft, in his statement of defence 
denied all the allegations of the state- 
ment of claim, A said that, if the 
words were written & published of & 
concerning pltf., as alleged, it was 
without malice & upon a privileged 
occasion : — Held ; deft, should answer 
the questions ; the alleged libel having 
made a reference that could only be 
understood having regard to ex- 
traneous ciroumstanoes, the questions 
were relevant to show that pltf. was 
the person who would be understood 


by her associates or persons acquainted 
with the circumstances, to have been 
referred to, & the questions were also 
relevant upon the Issue as to malice 
raised by the defence of privilege. — 
Morley e. Patmok (1910), 21 0. L, R. 
240.— CAN. ' 

1685 i. Persons to whom libel pub- 
IWied .] — In an action against a mer- 
cantile agency for libel pltf. in his 
statement of claim & particulars gave 
the names of certain cos. to whom 
the alleged defamatory reports were 
published & added ** & other in- 
dividuals, organisations & cos, at 
present unknown to pltf.** Deft.’s 
affidavit on production of documents, 
after referring to a certain document, 
denied that there was In its possession 
or power any other document relating 
to the matter In question. The 
deponent was examined on the affidavit 
&, he, in answer to certain questions, 
stated that he did not know & he 
refused to answer other questions. 
Pltf. obtained an order nom the 
master that the deponent submit to 
another examination Sc answer the 
questions set out In the order. Deft, 
appealed, contending that pltf. had 
no right to the disclosure of any 
matter relating to reports to persona 
other than those named by pltf. : — 
Held : since the admitted document 
containing tbe lfi>©l bore Intrlnslo 
evidence of having emanated from deft. 
A theze was also evidence that similar 
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reports had been received by other 
persons, it could not be said that the 
claim was ** a sham or bogus claim ** 
or that thoji, application was mere 
** fishing,** therefore, the master 
was right.— Chertkow v. Retail 
Credit Co., [1932] 1 W. W. R. 905 ; 
3 D. L. B. 390 ; 26 Alta. L. R. 291.— 
CAN. 


PART IV. SECT. 6, SUB-SECT. 16— 
E. (o). 

p i, 1 — xxi an action for libel 

brought against newspaper publishers 
wherein they pleaded absence of actual 
malice & of gross negligence, & that 
they had published an apology A 
made a payment into ct. in fnll satis- 
faction of damages, they contended 
that, since they had thereby assumed 
the onus of disproving actual malice 
A gross negligence, their Information 
on these matters was strictly private A 
need not be disclosed on examination 
for discovery ; — Held : the contention 
was imsound ; mallo© A negligence 
were relevant A important matters at 
issue since they had a direct bearing 
on the quantum of damages, A whether 
the onus was on pltf. to prove them or 
on defts. to disprove them the result 
was the same in respect to defts.* 
obligation to answer the questions ; the 
facts were In Issue, A, therefore, the 
questions oonoemi^ them must be 
aixswered. — ^Poi»oviC!H v, Lobat^ (19373 
a W. W. R. 64.-- CAN. 



Vol. XVm.— Discoveiy. Cases 1564a— 1677a. 


1664a. State of mind ot author — ^Action against 
printer.] — A party interrogated is not bound 
to procure information from persons who are 
not his servants or agents, or who have not 
been acting as such. . 

Pltf. sued defts., the printers publishers 
of a book, written by one P., which contained 
statements which pitf. alleged were defama- 
tory of him. To that action P. was not made 
a deft. Defts. pleaded fair comment made 
in good faith & without malice. Pltf., who 
. pleaded in reply that the words were written 
falsely & maliciously, sought to administer 
an interrogatory to defts. asking (inter alia)^ 

“ What information had P. when he wrote the 
words complained of . . . which induced you 
&/or the said P. & which of you to believe 
that the expressions of opinion or any <fc 
which of them in the said words contained 
&; which you allege . . . are fair comment 
made in good faith &> without malice, were 
true ” : — Held : the interrogatory in this 
form was inadmissible, as defts. could not be 
asked as to the information which P., who 
was not their servant or agent, had on the 
subject at the time of the publication of the 
book. Defts, could only bo asked what 
information, if any, they themselves had 
as to the knowledge of P. when they respec- 
tively printed & published the book. — 
Orozier V. WiSHART BOOKS, Ltd., [193(J] 1 
K. B. 471 ; 105 L. J. K. B. 257 ; 154 L. T. 
303; 52 T. L. R. 255; 80 Sol. Jo. 144; 
sub nom, Crozier v. Wishart & Co., Ltd. & 
Western Printing Services, Ltd., [1930] 1 
All E. R. 1, C. A. 

1671. Add, Annotation : — Refd. Aga Rhan v. 
Times Publishing Co., [1924] 1 K. B, 676. 

1571a. Proceedings against contributor — Identity 
of informants,] — Where, to an action for 
libel in respect of a letter pubUshed in a 
newspaper there are pleas that the letter is 
fair comment made in good faith &; without 
malice on a matter of public interest, an issue 
being thus raised as to the attitude of mind 
of deft, at the time when the letter was 
published, the special rule of practice which 
in such a case exempts a deft, who is the 
proprietor or the publisher of the newspaper 
from disclosing the name of a person who 
supplied information contained in the letter, 
notwithstanding that such information is 
otherwise relevant to that issue, does not 
extend to protect a deft, who is the wiiter 


or contributor of the letter from disclosing 
the names of his informants. — South Subur- 
ban Co-operative SociErrY, Ltd. v. Drum, 
[1937] 2 K. B. 090 ; [1937] 3 All B. R. 133 ; 
106 L. J. Iv. B. 555 ; 157 L. T. 93 ; 63 
T. L. 11. 803 ; 81 Sol. Jo. 497, C. A. 

1625a. ,] — In an action for infringement 

of a patent, defts. alleged prior user by V., 
& prior publication by J. : — Held : (1) defts. 
alleging that the prior user was by machine, 
they ought to state whether any such 
macliine existed, &, if so, whether any such 
machine was in their possession, custody, 
or power, & the present address of V. ; 
(2) defts. alleging that the prior publication 
was by document, they ought so to state 
& sufficiently identify the document & the 
present address of J. — General Electric 
Co. (1900), Ltd. v. Safety Lift &; Elevator 
Co. (1903), 21 R. P. C. 109. 

1626a. Prior publication.] — General Electric 
Co. (1900), liTD. V. Safety Lift & Elevator 
Co., No. 1025a, ante. 

1631a. Chemical composition of infringing sub- 
stance.] — This is a summons by pltfs. in the 
action asking for liberty to interrogate defts. 
The few interrogatories which it is desired 
to make have been amended in certain respects 
by the master. Pltfs. are not satisfied 
entirely with these amendments, & in order to 
make the matter clearer pltfs. themselves 
have before now suggested an amendment to 
the proposed interrogatory No. 1 in lieu of 
the amendment proposed by the master 
... of course, it is perfectly plain that 
interrogatories may be delivered in a case of 
this kind as to the chemical composition & 
constitution of the alleged infringing sub- 
stances (Astbury, j.). — Sharpe & Dohihe, 
Incorporated v. Boots Pure Drug Co., 
Ltd. (1927), 44 R. P. C. 69. 

1631b. General question as to process used in manu- 
facturing Infringing article.] — Held: inad- 
missible. — OsRAM Lamp Works v. Pope’s 
Electric Lamp Co., Ltd. (1914), 31 R. P. C, 
313, C. A. 

1677a. Ownership — Alleged fraudulent repre- 

sentations by seller.] — In an action against 
an auctioneer for the price of a horse sold 
by him for pltf., deft., who pleaded fraud, 
was not allowed to ask whether the horse 
was pltf.’s & if so how did it become his. — 
SiviBR V. Harris (1876), Bitt. Prac. Cas. 98; 
2 Char. Cham. Cas. 54. 


PART IV. SECT. 6, SUB-SECT. 15.— F. 


1690 i. Doctiment in hands of third 
narty ,] — On examination for discovery 
the party being examined can be asked 
to t^ what are the oonteuts of a doon- 
ment not under his control & not pro- 
duced to him. — Harrison v. Kino, 
[1926] 1 D. L. R. 1072 ; [1925] 1 

W. W. K. 649 ; 21 Alta. L. R. 373.-- 
OAN. 


sm. TeUgram — Meaning of word .) — 
An odicer of a oo. exai^od on dis- 
covery cannot be compelled to answer 
a question as to the meanlngr of a word 
in a telegram sent to another ofiQcer. it 
not being shown that this would help 
pltf. In establishing his case. — ^Lnvi c. 

. BmxieH OoLtTMBiA Distillert Oo., 
[1936] 4 U. L. R. 205 ; 50 B. C. R. 


PART IV. SECT. 6. SUB-SECT. 15.— O. 

1596 U. .3— Hillman t>. Impbrial 

Bank of Oanada, [1926] 3 D. h, B. 


192; [1926] 2 W. W. R. 276 ; 20 
Sask. t. R. 507.— CAN. 

PART IV. SECT. 5, SUB-SECT. 16.— H. 

1601 1. Circumstances in which injury 
occurred.y-'ln an action for negligence 
arising out of a collision deft, was 
interrogated about his speed & the 
position of the colliding vehicles. In 
his answers he stated that he was 
unable to answer these interrogatories 
except as to his opinion upon tne 
matters involved, & did not answer 
what the speed & position were : — 
Held : these answers were insufficient. 
— Mat t?. Boweeing, [1928] S. A S. ii. 
226.— AUS. 

■d. Escape of gas .] — In an action 
against a gas oo. for damages from a 
fire alleged to have been caused by an 
escape of gas from deft, ’s mains & 
pipes HeW .* deft.*s officer, who was 
questioned on oxainlnatipn for dis- 
covery as to systems of inspection 
alleged to have been adopted alter 
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the fire, was not obliged to answer said 
questions in so far as they referred to 
measures taken with respect to matters 
or objects away from tlie loons of the 
fire. However, questions as to leaks 
& explosions alleged tf) have occurred 
aft<ir the accident shonkl be ansu'orod, 
because they came within the Bnle as 
“ touching the matter in qnoetion. 
The manager of i)ltl'/s hotel, the pro- 
portv which was hurnod, who had b(*en 
examined under llnle 231 as an cm* 
ployeo, wai^ held f)bliKed to answiy as 
to what stateineids or it^ports about 
the lire werv made to him by two 
employees who were on duty at the 
time, of the fire,— L onpov Guarantke 
A t \f’riPENT Co. V. NouTu -W estern 
UTILITIES!, Lti>., [1933] 1 W, W. R. 
744. — CAN. 


part IV. SECT. 6, SUB-SECT. 1 6.— L 
1614 1. Partnership accourUs .] — 

Macdonald v. MoABTHUB (1887), 4 
Man. h. R. 66.— CAN. 



Cases 1690a — 1706b. English and Empire Digest Supplement. 


1690a. As to Ingredients of Infringing articles.] — 

CJocA Cola Co. v . Dtjokwobth & Co. (1928), 
45 B. P. C. 226. 

1702a. Enticement of husband — ^Questions not 
directed to adultery.] — Pltf. brought an action 
against deft., a married woman, for wrong- 
fully enticing away pltf.’s husband. She 
alleged that deft, solicited the affections of 
her husband by providing him with large 
sums of money, & that on Jan. 10, 1928, 
pltf.’s husband in consequence of deft.’s 
enticement deserted pltf., & that since then 
deft. & pltf.’s husband had lived together as 
man & wife. Pltf. also alleged that in con- 
sideration of her abandoning her claim to 
maintenance under a maintenance order, her 
husband agreed to hand over to her a certain 
house which he had purchased, that she took 
possession of the house & had been forcibly 
evicted therefrom by deft.’s servants. Deft, 
in her affidavit of documents admitted that 
she had made certain loans & gifts of money 
to pltf.’s husband & had in her possession 
certain documents relating thereto, but she 
objected to produce them on the ground 
“ that they may tend to expose me to 
ecclesiastical censure ifc punishment.” Deft, 
successfully resisted an application for the 
production of the documents. Pltf. then 
applied ‘for libeity to administer to deft, 
certain interrogatories relating, mainly, to 
the gifts of money & to the purchase & mtge. 
of the house. The Master of the Judge in 
Chambers refused to allow pltf. to administer 
the interrogatories to deft. On appeal ; — 
HeM : inasmuch as the cause of action was 
not based on adultery & the object of the 
action was not to prove adultery, & the inter- 
rogatories which it was sought to administer 
were not addressed directly or indirectly to 
the sole proof of adultery but were intended 
to show the means by which the desertion 
of pltf. by her husband was procured, & to 
prove the trespass to a house in which pltf. 
was living by permission of her husband, 
therefore the interrogatories were admissible 
& deft, was boimd to answer them. — 
Elliott v , Albert, [1934] 1 K. B. 650 ; 103 
L. J. K. B. 305 ; 151 L, T. 13 ; 78 Sol. Jo. 
206, C. A. 

1705a. Shares — Refusal of company to register 
transfer — Grounds for refusal.] — Art. 27 of a 
co.’s arts, of assocn. was as foUows : ” The 
directors may without assigning any reason 
decline to register any transfer of shai-es not 
fully paid up made to any person not ap- 
proved by them or made by any member 
jointly or alone indebted or under any liability 
to the CO.” Pltf. was the holder of 10,000 
partly paid cumulative preference shares of 
£1 each in the co., & in Doc. 1926, executed a 
transfer of 8,000 of these shares to a trans- 
feree. Begi^ration of the transfer was 
refused, pltf. brought an action claiming 
a declaration that deft. co. was not entitled 
to refuse registration of the transfer & rectifi- 
cation of the co.’s remster accordingly. 
Earlier in 1925 the co. had issued debentures 
secured by a debenture trust deed, in which 
the CO. covenanted with the trustees that it 
would not in regard to 100,000 preference 


shares register until the shares were fully 
paid any fcansfer of any of them to any pro- 
posed transferee not approved by the trustees, 
& would not, except with the previous written 
consent of the trustees, release any of the 
holders of these shares from any money 
payable or which might become payable in 
respect of such shares. Pltf. alleged by his 
statement of claim that deft. co. had wrong- 
fully refused to register the transfer, that the 
directors did not exercise any proper dis- 
cretion under the arts., & that they had 
abdicated their discretion by entering into 
the above covenant with the trustees. 
Dofts. by their defence claimed to have exer- 
cised the discretion under the art. boTzd fide, 
Pltf. sought to interrogate deft. co. by 
asking ; (1) Whether the co. said that the 
directors had declined registration in exercise 
of the power to decline to register any transfer 
made to any person not approved by them 
or in exercise of the power to decline to 
register any transfer by a member jointly or 
alone indebted to the co. ; (2) whether they 
said that the transfer was to a person of 
whom the directors did not approve ; (3) 
whether they said pltf. was in fact a person 
jointly or alone indebted to the co. ; (4) 

whether the debenture trust deed was referred 
to by any one at any meeting at which the 
question of registering the transfer was dis- 
cussed ; — Held : all the interrogatories were 
proper to be allowed. Deft. co. was not 
entitled to refuse to state which of the grounds 
mentioned in the art. the directors had acted 
under, although it might refuse to say what 
reasons influenced them in exercising their 
discretion upon that ground. — Sutherland 
(Duke) v . British Dominions Land Settle- 
ment CORPN., Ltd., [1926] Ch. 746 ; 69 
L. J. Ch. 642 : 135 L. T. 732. 

Annotation : — Distd. Berry r, Tottenham Hotspur Football 
& Athletic Oo., [1935] Ch. 718. 

1705 b. .]— Art. 16 of the co.’s 

articles of association provided ; ” The 

directors may decline to register any transfer 
of shares made by a member who is indebted 
to the co. or in case the transferee shall be a 
person of whom the directors do not approve 
or shall be considered by them objectionable, 
or the transfer shall be considered as having 
been made for purposes not conducive to the 
interests of the co. & the directors shall not 
be bound to specify the groimds upon which 
the registration of any transfer is declined 
under this article. ...” 

The co. refused to register the transfer by 
pltf. B. to pltf. S. of a share in the co.’s 
capital of which B. was the registered holder. 
By this action pltfs. claimed {inter alia) a 
declaration that the co. was not entitled to 
decline to register the transfer, & an order 
that the register of members of the co. 
should be rectified by the deletion of B.’s 
name as holder of the share & by the insertion 
in lieu thereof of S.’s name. Pltfs. sought to 
administer to the co. the following among 
other interrogatories : (2) Did the directors 
refuse to re^ster the said transfer as one 
made by a member indebted to the co. ? 
(3) Did the directors in fact disapprove of 


PART IV. SECT. 6. SUB-SECT. 16.— R. 

1700 1, Agmev — Whdher repreamtaHoM made hy agent — Name of agent — DimUowedA — ^Wbst v. Conwat (1923), 23 
S. R. N. a W. 844 ; 40 N. S, W. W. N. 60.~~AUS, 
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pltl. S. as a transferee of the said share ? 
(4) Did the directors in fact consider pltf. S. 
objectionable as a transferee of the said 
share ? (6) Did the directors in fact consider 
the tranrfer of the said share as having been 
made for purposes not conducive to the 
interests of the co. ? The master refused 
leave to administer these interrogatories. 
On this summons by pltfs. claiming to be 
entitled to administer them, it was con- 
tended for pltfs. that the word “ groimds ” 
in the clause “ & shall not be bound to 
specify the grounds ** in Art. 16 had the 
same meaning as the word “ reason ” in the 
phrase ** without assigning any reason in an 
article which was considered by the ct. in 
Sutherland (Duke) v. British Dominions 
Land Settlement Corpn,^ Ltd,^ No. 1705a, in 
which the interrogatories which it was sought 
to administer were allowed as being directed 
to eliciting under which branch of the power 
given by the article the directors had acted. 
For the co. it was contended that the two 
words had not the same meaning : — Held : 
on the true construction of Art. 16 specifying 


grounds ” was not the same thing as assign- 
mg reasons,’’ & the interrogatories were not 
proper to be allowed. — Berry & Stewart v. 
Tottenham Hotspur Football & Athletic 
Co., Ltd,, [1935] Ch. 718 ; 104 L. J. Ch. 342 ; 
154 L. T. 10 ; 79 Sol. Jo. 642. 

1710. Add, Citaiions : — 93 L. J. K. B. 168 ; 130 
L. T. 234. 

Add. Annotation : — Refd, La Radiotechnique 
V. Weinbaum a927), 137 L. T. 638. 

1740. Add, Annotation : — Consd. Bank of Russian 
Trade, Ltd. v. British Screen Productions, 
Ltd., [1930] 2 K. B. 90. 

1742. Add. Citation : — previous proceedings, sub 
nom. Stuart V. Bute (Lord) (1841), il Sim. 
442. 

1752. Add. Annotation : — As to (1) Consd. Orozier 
V. Wishart & Co. & Western Printing Ser- 
vices, Ltd., [1936] 1 All E. R. 1. 

1757. Add. Annotation : — Consd. Bank of Russian 
Trade, Ltd. v. British Screen Productions, 
Ltd., [1930] 2 K. B. 90. 


1709 i. Wrongful dismiasal — Acts 
usUfyinff dismissal.] — Pltf., a doctor, 
sued deftB. for wrongful dlamlBsal. 
Ho had been dismissed on the ground 
that ho bad recommended, as a suit- 
able person to bo a nurse in defts.* 
hospital, a woman with whom ho had 
lived in adultery. Upon an applica- 
tion to compel pltf. to answer questions 
as to hJs relations with the woman 
Held : ho was bound to answer such 
as referred to his alleged adultery. — 
iNBs V. Calgary Qbn^kral Hospital 
(1899), 4 Terr. L. K. 58.— CAN. 

sa. Action for alienation of affections. ] 
— On examination for discovery in an 
action for alienation of affections, the 
wife having been deft.’s housekeeper, 
he may be required to answer the 
question whether ho ever heard from 
her of any objection by her husband to 
her working at his house. — Harrison 
v.King, [1925] 1 1). L.ll. 1072 ; [192511 
W. W. H. 649: 21 Alta. L. H. 373.- CAN. 

sd. Action by trustee in hanJcruptcy 
— AgaiTist auditor — Trustee auditor .] — 
In an action by a trustee In bkpey. of 
a CO. against a firm of auditors : — 
Held : the trustee, who was hhnself 
an auditor, should not be required to 
answer on examination for discovery 
a question as to his own practice in 
conducting an audit. — Blue Band 
Navtoatton Co., Ltd, (Trustee) v. 
Price, Waterhouse & Co. (No. 1), 
[1933] 3 W. W. R. 49 ; 4 D. L. R. 447 ; 
47 B. C. R. 258.— CAN. 

§f. Foreclosure action.] — London & 
Canadian Investment Co,, Ltd. v. 
British Columbia Realty Develop- 
ment Corpn., Ltd. & Griffiths, [1934] 
3 W. W. R. 319.— CAN. 

sk. Specific performance — Sale of 
shares,] — In an action for speoiflo per- 
formance of an a^eemont to sell shares 
in a CO. made by deft. S. the issues were 
{inter atia) whether after the agreement 
was made S. transferred the shares to 
the two other defts. R., & whether 
before acceptance of the transfer defts. 
R. knew of the agreement between pltf. 
& S., & that the transfer was in breach 
of the agreement. Pltf. .interrogated 
defts. as to the dispatch of a cablegram 
by S., stating that ho could not seU 
his shares to pltf. for family reasons : 
os to the belief of defts. that ho had 
lOOTeed to sell his shares to pltf. ; ,08 to 
vmy he was unable to sell ; as to tho 
family reasons ; 8c as to reforenoes to 
the family reasons between defts. : — 
Held : the interrogatories as to the 
cablegram were permissible, thp 
other Questions were primA facie 


relevant, some to the issue os to tho 
making of the alleged agreement, & 
others on tho issues of notice to defts. 

R. — Jordan v. Sanders, [1934] S. A. 

S. R. 424.— AUS. 

PART IV. SECT. 8, SUB-SECT. 1. 

I J, Whether interfered udih by 

Court of Appeal.}— The discretion of the 
local ct. judge or a ^ocial magistrate 
in allowing some interro^tories & 
not allowing others should not be 
reviewed unless the need for tho inter- 
ference of the Supreme Ct. is clearly 
made out, & only on very strong 
grounds. — B luston v. Dau^y, [1930] 
S. A. S. R. 89.— AUS. 

sk. Under Marginal Rules, rr. 344 (2), 
348.] — Esquimalt & Nanaimo Rt. Co. 
r. Granby Consolidated Mining, 
Smelting & Power Co. (B. C.), [19261 
3 W. W. R. 240.— CAN, 

PART IV. SECT. 6, SUB-SECT. 2. 

I i, Service on solicitor of com- 

pany — Iitsuj!flci€nt.}—BASTM.AN V. Paci- 
fic Forwarding Co., [1934] 1 

W. W. R. 539.— CAN. 


PART IV. SECT. 7. 

c i. .) — Fletcher, Turney 

& Hanbury, Ltd. v. Colquhoun, 
DeWolf & Co.. Ltd., [1934] 1 W. W. R. 
752 ; 48 B. C. R. 322.— CAN. 


PART IV. SECT. 8, SUB-SECT. 1. 

1732 xiv. ,] — The person 

examined must make full disclosure of 
information which he has secured from 
others that has a bearing on the issue ; 
8c ho must give his belief. If any, with 
reference to the matters in issue ; this 
belief may be founded on information 
which he has secured from others, but 
he must state what it is ; 8c he may also 
give his reasons therefor.- — Kirk- 
patrick V. Canadian Pacific Ry. Co. 
(Sask.), [1926] 3 D. L. R, 642 ; [1926] 
2 W. W. R, 861.— CAN. 


1748 ix. .]— Where a 

party is interrogated as to matters in 
issue done by his agents or servants, or 
done or omitted in their presence in 
the course of their employment, ho is 
bound to obtain the Information they 
have, 8c does not sufficiently answer 
by saying that he does not Icnow 8c has 
no information on the subjtKJt^Dui^ 
LOP Drug Depot v. Hartt Boot & 
Shoe Co. (Man.), [1926 J 2 W. W. R. 
92.— CAN. 
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1748 X. - — — .] — A witness on 

his examination for discovery as an 
officer of a co. must not only answer 
as to his individual knowledge, but 
must also Inquire 8c get such informa- 
tion as he can from the other officers 
8 c servants of the co. who have personal 
knowledge of the facts.— Goodbun v. 
Mitchell, [1928] 3 D. L. R. 709 ; [1928] 
2 W. W. R. 594; 37 Man. L. R. 451.— 
CAN. 

1748 xi. .] — A party under 

examination for discovery is bound to 
impart any Information touching tho 
matters in question which at the time 
discovery is sought he has either of his 
own knowledge or has actually received 
from third persons. — Culver 8c Culver 
r. LLOYDmNSTER TOWN, [1928] 2 

D.L. K.03; [1928] 1 W. W. R. 406: 22 
Sask. L. R. 314.— CAN. 

1748 xii. .I-t^Roqers v, 

Beley, [1928] 3 W, W. R. 584.— CAN. 

1748 xiii. By officer of company. ] 

— JURSZSZYN V. Weidman Bros,, Ltd., 
[1934] 2 W. W. R. 153.— CAN. 

1762 i. Agent having left 

employment.] — An officer of a corpn. 
who is being examined lor discovery is 
not excused from the duty of informing 
himself of tho facts by inquiry of an 
employee who knows thorn moKjJy 
because tho employee who has the 
desired Information gained in tho 
course of his employment has ceased 
to be employed by the corpn. ; pro- 
vided such employee is available 8c is 
willing to give the information. — 
ABEL V. Cooke, [1937] 1 W. W. B. 
705.— CAN. 


PART IV. SECT. 8, SUB-SECT. 3. 


1803 i. Officers acting as solicitor — 
Claim of professional pnciletve.]- Held : 
the fact that tho chuuceilor of pltf. 
oorpn. was a member of tho linn acting 
for the corpn. was not a reason for rcfiis- 
ing to allow Mm to ho cxamiiu‘d .• if lio. 
had as soir. information which fdtf 
oorpn. had tiio pnviJegc of i)revcnting 
him from disclosing, the jn-ivilogo could 
be exercised when a Question was put 
as to Komcthlng which he had learned 
la his profosbioual capacity.—'] Rinity 
College v- Lkvinter. [1924] 2 

D L. R. 584 ; 54 0. L. R. 290.— 
CAN. 


1806 i. Officer's information attired 
in course of employmt^ — Whether 
amnoers amount to admissions by com- 
pany.]— Qu. : whether, when an officer 
of a co. has been examined for die* 
covery under rule 266 (3), answers of 
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1806a. Answer by one olfioer — inquiry as to 
information available to other officers.] — In 
an action by indorsees of a number of bills of 
exchange alleged to have been drawn by a 
German co., accepted by defts., an English 
CO., indorsed to the pltfs. Sc dishonoured, 
defte. among other pleas denied the drawing 
Sc indorsement of the bills. Pltfs. adminis- 
tered to defts. the following, among other, 
interrogatories : (1) “ Were not all or some 
or one & which of the said bills drawn by 
the German co. “or their agent or agents 
duly authorised in that behalf ? (2) “ Were 

not all or some or one Sc which of the said 
bills indorsed by ’’ the German co. “ or their 
agent or agents duly authorised in that 
behalf to the order of “ certain named 
indorsees ? (3) “ Was not “ the German 

co. “at all material times a corpn. duly 
incorporated under the laws of the German 
Republic ? “ Appended to the interro- 
gatories was a Section that defts. should 
answer them by their secretary to the best 


of his knowledge, information Sc belief. To 
each of them the secretary answered simply ; 
“ I say that I do not know “ i~Held : the 
answer was insufficient, inasmuch as other 
officers of defts. might in the course of their 
duties have aoquir^ the reguisite informa- 
tion ; if they had, this would have been the 
information of the co., Sc it did not appear 
from the answer whether the secretary had 
made any inquiries to ascertain whether 
such information was available. — Bank of 
Russian Teade, Ltd. v. British Screen 
Productions, Ltd., [1930] 2 K. B. 90 ; 99 
L. J. K. B. 562 ; 143 L. T. 306 ; 74 Sol. Jo. 
337, O. A. 

1817. Add. Annotation: — Refd. Cavendish v. 
Cavendish (1925), 42 T. L. R. 134. 

1855. Add. Annotation : — Refd. Toumier v. 
National Provincial Sc Union Bank of 
England, [1924] 1 K. B. 461 ; Minterr. Priest, 
[1929] 1 K. B. 656. 


his which are qimlifled as being based 
on Information aeonired by him from 
the 00 . *s servants & other officers can 
be read against the oo. as an admission. 
— ANWKH.KR V. G. T. P. Pt, Oo., [1928] 
3 D. lu R. 626 ; [1928J 2 W. W. R. 
514.— CAN. 

o i. Action against mvnifripaliiy. ] 

— A i>olice oflacer is an officer or ser- 
vant of the municipality for the niu'- 
pose of discovery, — Howes v. vah- 
oouvER City, [19341 1 W. W. R. 800; 
48 B. C. R. 195.— CAN. 

q i. Equivalent to examinaii/m 

of corporation.}— Vnder the presoiit 
Alberta roles as to examination for 
discovery, there is no room for making 
any distinction between Individ uaJ 

S arties A oorpn. parties, tc the examlna- 
ion of a oorpn. ’s officer, selected in 
accordance with r. 250, is the examina- 
tion of the corpu. — Oaven v. Canadian 
Pacific Ry. Co., [1924] 2 D. L. R. 
1112; [1924] 2 W. W. R. 200.— CAN. 

sw. Action against trustee in hank” 
rupicy of company.] — In an action 
against the trustee in bkpcy. of a co. 
there is no right to examine an officer 
of the oo. — M ay v. IIobkrts (No. 2), 
[1934] 1 W. W. K. 798 ; 48 B. C. R. 
411.— CAN. 

S 5 B. Ajpplication to examine former 
officer after exomvmation of another 
officer.}— UA-smBori Mius, Ltd. v. 
Abbotsfokd Lumber Co„ Ltd., [1935] 
1 W. W. R. 32, 480 ; 49 B. C. R. 301.— 
CAN. 

sa. .] — ‘On an application under 

Ord. 31, r. 1, for leave to examine for 
discovery, a past officer of a co., an 
officer of the cc». having been examined 

g revioiisly, tiie leave was given. — 
lES BRISAY V. t;AN apian GOVERN- 
MENT Merchant Marine, Ltd., [1936] 
3 W. W. R. 383 ; 51 B. 0. H. 57.— 
CAN. 


PART IV. SECT. 8. SUB-SECT. 4.— B. 

1818 xil. — .] — The provisions of 

Canada Evidence Act, R. S. C., 1906 
(c; 145), & Alberta Evidence Act, 
R, 8. A.. 1922 (o, 87), that a witness 
shall not bo excused from auBwerlng a 
question on the ground that the answer 
may tend to criminate hiim do not 
apply to an examination for discovery, 
but his common law right to refuse to 
answer a question rending to criminate 
does apply ; & on discovery the poreon 
oxaminod may on such ground refuse 
to answer the question whether h^ bae 
committed adulrery. — Habbibon v. 
Kino (No. 2), [1925] 3 1). L. R. 896 ; 
[1926] 2 W. W. R. 407 : 21 Alta. L. R. 
381 ; revag., [1925] 2 B. L. R. 1111 ; 
[1925] 2 W. W. R. 276.— CAN. 


1813 xiii; .]— Under the EngUsh 

practice relating to intorrogatorlea, 
deft, is excused from answering 
questions that may tend to criminate 
him. Sect, 6 of British Coliunbia 
Evidence Act provides that no witness 
shall be excused from answering any 
question upon the ground that the 
answer to the question may tend to 
criminate him. On an application to 
compel deft, to answer interrogatories : 
— Held : a party being examined on 
interrogatories is not treated as a 
witness & Is in the same position as a 
party being examined on interrogatories 
In England & Is protected. — Blum- 

BBRaBR V. SOLLOWAY MILLS & CO., 

Ltd., [1931] 2 W. W. R. 66; [1931] 
2 D. L. R. 204 ; 44 B. C. R. 41.— CAN. 

1813 xiv. .]— In an action for 

damages for negligence In driving a 
motor-oar whereby a person was in- 
injured & died, interrogatories were 
administered to deft., the alleged 
driver of the oar. The first interro- 
^tory asked whether deft, was the 
driver, & the remaining interrogatories 
related to acts of deft, or of deceased. 
Deft, objected to answer on the ground 
that the answers might tend to in- 
criminate her. The accident took 
place on Deo. 17, 1930, & resulted In 
the death of deceased on Dec. 29, 1930. 
It was admitted that no Inquest had 
been held, & deceased’s employers had 
paid his widow workman’s compensa- 
tion. rt was also admitted that no 
criminal proceedings had been taken 
up to Oct. 20, 1931 : — Held : a ct. 
could not be clearly satisfied that all 
danger of criminal proceedings had 
passed, & the claim of privilege should 
be sustained; also. It was immaterial 
that the answers, being obtained imder 
compulsion of an order of ct., could 
not be used in evidence against deft, 
in criminal proceedings. — Shekring 
(J. H.)&Oo. V. Hinton, [1932] S. A. S. R.'^ 
233.— AUS. 


PART IV. SECT. 8, SUB-SECT. 4.— C. 


1847 i. Communication ivith legal 
adviser or agents — Contract of employ- 
ment or agency not establWted.y—lie 
U.S.A. V. Mammoth Oil Oo., [1925] 2 


D. L. R. 966 ; 66 O. L. R. 636 : affg., 
[1925] 2 D. L. R. 66 ; 66 O. L. R. 307. 

—CAN. 


I I, j — While members of the 

Executive Councl] of the Irish Free 
State, sued as corpn. soJo, are liable to 
the ordinary orders for discovery by 
way of InteoTogcitories & discovery of 
documents, Sc to orders for better 
discovery on filing inadequate answers 
to Interrogatories, a claim to privilege 
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made by them on grounds of public 
interest is oonolusive, & must be 
recognised as paramount, on the same 
principle as that underlying the 
recognition of a similar claim by a 
British Minister under the royal 
prerogative. — Leen v. PaKSiDENT of 
THE Exroutivb Council, eto., [1926] 
I. R. 456.— IR. 


PART IV. SECT. 8. SUB-SECT. 4.— D. 

■t. Disclosure of name of person on 
whose beJialf privilege claimed.] — I'rlvi- 
loge may be claimed without diHclosing 
to the ct. the name of the client or 
Demon on whose behalf it is claimed. — 
Re U.S.A. tJ. Mammoth Oil Co., [1926] 
2 D. L. R. 966 ; 66 O- L. K. 636 ; affg., 
[19261 2 D. L. R. 66; 66 O. L, K. 
307.— CAN. 


PART IV. SECT. 9. 

1877 iv. .] — Where the only 

question which appet. for an order tor 
a re -examination for discovery wished 
to put was one which the party to be 
examined was entitled to refuse to 
answer, & his counsel stated that he 
would instruct him to refuse to answer 
it, the order was refused. — Harrtbon 
c. King (No. 2), [1925] 3 D. L. R. 396 ; 
[1925] 2 W. W. R. 407 ; 21 Alta. L. R. 
381.— CAN. 


1877 V. 


,1 — Shannon v. King 


(No. 2), [1932] 1 W. W. R. 166; 1 
D. L. R. 700 ; 45 B. C. R, 7.— CAN. 


PART IV. SECT. 10. 


m I. Effect of consent to use 

inadmissible evince.] — The parties to 
an action cannot by oouseht make 
something evidence which Is not 
evidence ; although in a proper ease 
they may be estopped from taking the 
objection. Therefore they cannot by 
consent provide that the examination 
for discovery of employees may be 
used at the trial as evidence against 
their respective employers, where there 
is no rtue making their examinations 
available as evidence.— D knoh t?. 
ALBEKTAN I^USHINO Oo.. [19311 2 
W. W. R. 116 ; 3 D. L. R. 260 ; 25 
Alta. L. R. 326.— CAN. 


i, — . ] — ^ trial judge should 

not use as evldenoe a portion of the 
examination for discovery not put In 
at the trial.— Gwin v. Staebs (Sask.), 
[1929] 3 W. W. R. 704 ; [1930] 2 
D. L. R. 64 ; 24 S. L. R. 221.— CAN* 


p ti. .] — ^Where on the trial 

of an action or issue pltf. had put In 
certain parts of the examination of 



Vol XVM.— Discovery. Cases 1856a— 1896. 

1856s. Communications between solicitors ot ^po> 1895. Add. Annotation : — Reid. British Thomson- 
Slto parties.] — See Evidbnce, Vol. XXII., Houston Oo. v. British Insulated & Helsby 

p. 416, No. 4262. Cables, [1924] 2 Oh. 100. 


the opposite party, it is the duty ot the 
iudfire, either tx mero motu or at the 
request of counsel to ** look at the 
whole of the examination,*’ to see if he 
could form the ** opinion that any other 
part of it is so connected with the part 
to be used that the last-mentioned 
part ou^ht not to be used without 
such other part/* & in so doing the 
object sought to be accomplished by 
putting In the original part must be 
taken into consideration as one of the 
elements in the forming ot that 
opinion. — Canaky v. Vested Estates, 
Ltd., [1931] 1 D. L. K. 997 ; 43 B. O. R. 
365.— CAN, 


sp. Discovery of one defendant — 
Vet against co-defendant ,] — Testimony 
given on an examination for discovery 
of one deft, cannot, as a ^neral rule, 
be used on the trial as evidence against 
a oo-deft. — Syonatowiox v. Syona- 
Towicz, [19331 1 W. W. R. 132 ; 1 
D. L. R. 758 ; 41 Man. L. R. 42,-— CAN 

PART V. SECT. 1. SUB-SECT. 1. 

1898 i. Contempt of court— Answer 
to interrogatories,] — Harwood & 
Cooper V. Wilkinson, [1929] 4 D. L. R. 
734 : 64 O. L. R. 892 ; revsd., [1930] 
2 D. L. R. 199 ; 64 O. L. R. 658.— 
CAN. 


PART V. SECT. 3. 

a 1 , Service of copy of appoint- 

ment on examinee* s 8oHcU.or .] — Staf- 
ford V. Mackenzie (Alta.h [1929] 1 
D. L. R. 605 ; 1 W. W. H. 271.— CAN. 

8W. Conditions precedent to order — 
Decision that q-neetions property put cf* 
refusal to answer questions on further 
examinatlim ,] — Han bon r. Gleaner, 
Ltd.. [1925] 3 D. L. R. 189.— CAN. 

sz. Effect of concluding examination 
without adjournment .] — Sobkow v. An- 
drdohow, [1930] 2 W. W. R. 272, 368. 

—CAN. 
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DISTRESS 


Part I. — In General. 

2. Add, Annotation : — Dlstd. Bevir v, British Wagon Co. (1935), 80 L. Jo. 162. 


Part II. — Distress for Rent 


43. For the paragraph “ Defts. were partners in 
business . . . for his quiet tenantship ** sub- 
stitute : — “ Defts. were partners in business 
& one of them, in the name of the finn, 
signed a warrant of distress authorising a 
broker to levy off the goods of pltf. for rent 
due ‘to me.’ Pltf. held under a lease from 
the Board of Ordnance & defts. were sureties 
for pltf. : — Held : it was an illegal distress 
because the rent was not due to the partner 
authorising the distress but to tlie Board of 
Ordnance.” 

Add. Annotations ; — Refd. The Koursk, 
[1924] P. 140 ; Performing Bight Soc. 
V. Mitchell & Booker, [1924] 1 K. B. 762. 

46. Add. Annotation: — As to (2) Refd. Cohen v. 
Donegal Tweed Co. (1935), 79 Sol. Jo. 343. 

63. Add. Annotations : — As fo ( 1 ) Distd. Borman v. 
Griffith, [1930] 1 Ch. 493. Refd. Carrington 
Manufacturing Co. v. Saldin (1925), 133 L. T. 
432 ; Ariff v. Rai Jadunath Majumdar 
Bahadur (1931), 47 T. L. R. 238. 

jjo exclusive user.] — Pltfs. had an agree- 
ment with certain manufacturers to have 
the goods purchased from them, stored at 
the manufacturers’ premises until such time 
as they might take delivery. The goods 
were not stored continuously in tlie same 


room, but the room was changed from time 
to time to suit the convenience of defts 
Invoices were sent in respect of this storage 
from time to time & the word “ rent ” 
was used. The second-named deft, was land- 
lord of these premises & authorised deft. 
CO. to enter the premises & levy a distress 
upon all the goods thereon, including the 
goods belonging to pltfs. Pltfs. then served 
upon defts. the usual notice under Law of 
Distress Amendment Act, 1908 (c. 53), but 
defts. proceeded with the distress. I?ltfs. 
then took out a summons under Law of 
Distress Amendment Act, 1908 (c. 53) s. 2, 
& defts. were ordered by the magistrate to 
return the goods to pltfs., which, under 
certain conditions pending the hearing of a 
case stated, they did. Pltfs. then brought 
this action for trespass & illegal dis- 
tress claiming substantial damages : — Held : 
(1) upon the facts pltfs. had no exclusive use 
of any part of deft, co.’s premises & were not 
tenants or undertenants thereof ; (2) the 

distress was illegal ; (3) though no actual 
damage was proved pltfs. were entitled to 
substantial damages. — Interoven Stove Co., 
Ltd. V . Hibbard & Painter ^ Shepherd, 
[1930] 1 All E. R. 263. 

128. Add. Annotation : — Refd. Prout v. Hunter, 
[1924] 2 K. B. 736. 


PART II. SECT. 3, SUB-SECT, 2.— A, 

44 viii. .) — VSThen a now 

loEwe Ifl substituted for an existing one, 
the right of distress for rent due under 
the prior lease is at an end. — C rtstall 
V. Olsen (Alta.), [1927] 3 D. L. R. 
85 : [1927) 2 W. W. R. 35.— CAN. 

d i. Alleacd lessors unable 

to enter into lease — Unincorporated 
body .] — Canada Mornino News. Ltd. 

V. Thompson, [1930) S. 0. li. 338 ; 3 
D. L, E. 833 ; r&csg.. [19291 2 D. L. R. 
144 ; 1 W. W. R. 548 ; 41 B. C. R. 24 ; 
Toosg.. [1928) 4 D. L. R. 628 ; [1928) 3 

W. W. R. 35.— CAN. 


e 1. Demise substituted — Strict 

proof necessary .] — Where a distrosB is 
iuetiflod on the ground that the dis- 
tmlnor substituted a demise for a 
former agroement of sale, this must 
be clearlyproved. — K illam v. McLeod, 
[19351 3 D. L. R. 414 ; 9 M. P. li. 466. 
—CAN. 


PART n. SECT. 3, SUB-SECT. 6. 

m 1, Based on price of gasoline.] 

— Pltf. leased an automobile servloe 
station from deft, oil oo. at a rental of 
$200 per month payable in advance. 
A few days later It was asrreed that the 
rent should be paid by the addition of 
a charge of two & a half cents per 
gallon, payable on dellyery, to the 
price of the gasoline to be bought by 
the lessee from deft. The lease pro- 
vided that it should be at the pleastxre 
of the lessor & determinable forthwith 


on the delivery of a written notice to 
the lessee. The original lease pro- 
vldod that the first payment of rent 
should bo on July 1, but pltf. went 
Into occupation on June 16 & agreed 
to pay one -half of the previous tenant’s 
rent for that month. On Aug. 1, 
seizure was made under a warrant of 
distress stated to be for one & a part 
mouth's rent due on July 1, & pltf. 
being unable to pay the amoimt 
demanded, agreed fo deft.'s demand 
that he take a certain amount for his 
goods from a suggested new tenant 
who was then present. Out of this 
amount the alleged rent was paid & 
pltf. drove away. The written notice 
provided for in the lease had not been 
jriven to pltf. In an action for illegal 
distress eviction : — Held : even If 
the sum mentioned in the warrant was 
due for rent on Aug. 1, the distress 
was Tyrongfol. The distress was ex- 

E ressed to be for rent due on July 1, 
ut imder the arrangement varnng 
the lease no fixed rent fell due & pay- 
able on any day & no sum was in tact 
due & payable on July 1, & since the 
rent for the part of June had been all 
paid at the time of the seizure It was 
wrongful to Include it in the distress.-^ 
Benybr o. British American Oil Co, 
(Man.), [1929] 4 D. L, R. 1063 ; 2 
W. W. R, 677.— CAN. 

PART n. SECT. 8, SUB-SECT. 8. 

sp. Debt Adjustment Acts — Seizure 
of grain withond permit .] — ^Accused was 
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convicted on a charge that he “ did 
make a seizure from E., a resident 
farmer, & dispose of 334 bushels of 
wheat without having a permit from 
Debt Adjustment Board, contrary to 
sect. 27 of Debt Adjustment Act, 
1936 ” : — Held : the conviction was 
bad because, (a) wiKulness, which is of 
the essence of the oflenco, was not 
charged ; (6) the charge was one for 
two offences, since both from the 
language of the sects, involved &; from 
the nature of the acts themselves a 
seizure & disi)osiiion are two offences. — 
R. V. Ball, [1937] 1 W. W. R. 482.— 
CAN. 


PART n. SECT. 4, SUB-SECT. 7.— 
B. (a)i. 

160 vii. ,] — A mtgee. of land 

who under an attornment clause 
distrains for arrears of Interest or 
piincipal due under his mtge. can make 
a valid distress only on the goods & 
chattels of the mtgor. or his assigns, & 
the word assigns does not include 
a purchaser from the mtgor. imder an 
executory contract of sole of land, even 
^ ’ urohaser be actually in 

LENMAN 

; 1 W. 

.—CAN. 


V. ISMAN, [19243 

W. R. 8§3 ; 18 


Dxiougn suenp 
possession . — K 
2 D. L. R. 146 
Saflk. L. R.171 


XOU VUl. 


1922 <c. 97), $. 6— Bank of 
Montreai, V. Lton (Alta.), [19271 4 
D. L. R. 1012 ; [19271 8 W. W. R. 
620.— CAM. 



175* Add, AwmicMon :--A8 to (1) Refd* Oonqu0i' 
V. Boot, [1928] 2 K. B. 336* 

229. Add, .* — Retd* Smith v, Tsakyris 

Hudson v, 

Snellqab, 2 Roll. Rep, 212. 

819. Add, Annotation : — Oenerally^ Retd* Spyer v, 
Phillipson, [1931] 2 Oh. 183. 


366# Add, AnmMlan to (1) 

V, Mulcahy, Hooker & MaloeMy, 8mm p, 
Mulcbny, [1934] 1 K, B, 008. 

869. For existing citations read “ (ISSO), 1 

633 ; Tyr. & Gr. 1086 ; 2 Gale, 168 ; 6 L.J, Bx, 
34; 150 E. R. 688.*' 

400. For “ No. 369, anto,” read “ No. 251, ante,** 


160 ix. .] — Default having been 

made In Irrigation rates levied against 
land in the L. N. Irrigation District, 
proceedings were taken which resulted 
In the land becoming vested in the 
board of trustees for the district. The 
land was subject to a mtge., containing 
an attornment clause, the mtge. having 
been given prior to the formation of 
tho district. The board rented the 
land on tho crop -payment plan, & its 
tenant, having disposed of his share 
of the crop, the mtgee. caused the share 
reserved to the board to bo seized for 
arrears of interest under its mtge. : — 
Held : the mtgee. was not entitled to 
distrain for Interest on the goods of the 
board, &, therefore, the boani was 
entitled to said share of the crop. — 

INCOUPORATED SYNOD OF HURON 

Diocese v. Lethbridge Northern 
Irrigation District Trustees, [1U30J 
3 W. W. It. 603: 4 D. L. It. 1035.— CAN. 

sa. Effect of judgment on covenant for 
payment.] — The right to distrain for 
rent due imder an attornment clause 
in a mtge. is not merged in a judgment 
on the covenant for payment in tho 
mtge. even though the judi^ent is for 
the whole of the principal & all the 
interest then due. — Coaimeroial Life 
Assurance Co. of Canada v. Cadkn- 
HEAD, [19311 3 W. W. H. 653.— CAN. 

PART II. SECT. 6. SUB-SECT. 1. 

q (p. 3031 i. Goods in which tenant 

has beneficial inter ed,] — Under Distress 
for Rent Act, 1888, a landlord, who has 
distrained for rent on goods, the pro- 
perty of smother, in which his tenant 
has a beneficial interest under agree- 
ment to purchase at the time of dis- 
tress, Is entitled to exercise his 
remedies against such goods, notwith- 
standing that at the time of making 
the declaration referred to in sect, 10 
such other person may have rightfully 
determined the tenant's heueflclal 
interest. — Stalley v. Haioh, [1928] 
S. A. S. R. 239.— AUS. 

sb. Goods sold after seizure for taxes 
df leH in charge of city chamberlain .] — 
Held : liable to seizure for rent due to 
the original landlord. — Langton v. 
Bacon (1859), 17 U. 0. R. 559.— CAN. 


PART II. SECT. 5. SUB-SECT. 3. 

261 li, .1 — The remedy of dis- 

tress Is not available against tho Crown, 
& tho Interest of the Crown cannot be 
affected by any distress made by tho 
landlord. — A.-(i. for Canada r. Gor- 
don, [1925] 1 D. L. R. 654 ; 56 O. L. R. 
48.— CAN. 

262 il. .J — Under a writ in 

tho King’s name, issued out of the 
Superior Ot. of the province of Quebec, 
goods which ore the property of His 
Majesty 8c in tho possession of His 
Majesty’s officers cannot be seized & 
sold to satisfy a pecuniary claim of a 
Bubjeot, Under the English law, the 
rule Is absolute that no proceeding 
having for its purp^ose the Issue of any 
process against His Majesty himself 
or against any of His Majesty’s pro- 
perty is competent in any ot His 
Majesty’s ots. ; 8c there is nothing in 
the Quebec Act of 1774, in the two 
ordinances of 1777 establishing the cts. 
of CJuebec & regulating the proceedings 
in those ots. or in the Civil Code or 
the Code of Civil Procedure, justifying 
an inference that there was any in- 
tentiou ot in any way impairing such 


immunity of the sovereign from pro- 
coasual coercion in his own cts. — R. e. 
Central Railway Signaj. Co., In- 
OORP. & Canadian National Chemical 
Works, [193318. O, R. 555; 4 D. L. R. 
737.— CAN. 

PART II. SECT, 6, SUB-SECT. 4.— B. 

b i. Dealer in second'hund goods. ] 

— A dealer in second-hand goods is not 
carrying on a public trade within the 
meaning of the rule under which things 
delivered to a person exercising a public 
trade to bo carried, wrought, worked 
up or managed in the way of his trade 
or employment are exempt from dis- 
tress for rent owing by him. The fact 
that in the present instance tho goods 
In question were consigned to the 
tenant for sale on a commission basis 
was hold not to render them exempt. — 
— Lawrence v. Turner, [1934] 3 
W. W. R. 353 ; 49 B. C. R. 99.— CAN. 

PART II. SECT. 5, SUB-SECT. 4.— C. 

286 ii. .] — L. was the tenant 

of deft., & carried on a public trade 
of salesman of motor supplies, & ho 
also acted as agent of pltf. oo., receiving 
goods manufactured by pltf. for sale 
or return, subject to certain conditions. 
These goods were delivered imdor a 
memorandum, which on its face was a 
delivery note, to L. as agent. A oon- 
slgument account was kept showing 
the goods sold 8c in stock. This was 
signed by L. as consignment agent, & 
given from time to time to pltf. L. 
fell Into arrears with his rent, & 
secretly left the premises. Deft, dis- 
trained on L.’s property on the pre- 
mises, including goods which had been 
delivered by plfit. to L. on sale or 
return ; — Held : under the memo- 
randum the goods delivered to L. by 
pltf., & imsold, remained the property 
of pltf. ; at the time of distress L. was 
tenant of deft. & had custody of pltf.’s 
goods upon the premises; tho goods 
were exempt from liability to distress, 
& deft, was ordered to deliver them to 

§ ltf. — P erdriau Rubber Co., Ltd. v. 
AVER, [1928} S. R. Q. 144.— AUS. 

PART II. SECT. 5, SUB-SECT. 4.— D. 

8d. Market— Goods in .] — Where pltf. 
was not using premises as a market, 
but simply as a shop in which to offer, 
In the ordinary way, goods purchased 
to bo sold for a profit : — Held : a 
claim for exemption, on the ground 
that the goods seized were in a public 
market for sale, failed. — Bent v. 
MoDougall (1881), 2 R. 8c G. 468 ; 
2 C. L. T. 2C2.— CAN* 


execution before claim for rent made,}— 
Douglas t;. Carrington (1914), 29 
W. L. R. 90 ; 7 W. W. R. 69 ; 7 Sask. 
L. R. 80 ; 20 D. L. H. 919.— CAN. 

PART II. SECT. 5, SUB-SECT. 11. 

393 i. Not privileged.] — HENDERSON 
& Henderson v. McGugan, Thompson 
& Bennington, Ltd. ; Paterson v, 
McGugan, [1933 ] 3 W. W. R. 230.— CAN. 

393 U. .] — Goods otherwise sub- 
ject to distress under an attornment 
clause are not rendered exempt from 
distraint by the fact that they belong 
to a stranger to the agreement. — 
Hendfj^son & Henderson v. McGu- 
GAN, Thompson 8c Bennington, Ltd., 
Paterson v. McGugan, [19331 3 
W. W. R. 230,— CAN. 

h i. .] — Bloemfontein 

Municipality v. Jacksons, Ltd., 
[1920] App. D. 266.— S. AF. 

q I, Goods assigned.] — Farr r, 

Annable, [1926] 2 D. L. R. 127 ; 68 
O. L. R. 387.— CAN. 

Q il. lAability of goods 

assiemed while assignor tenant of dis- 
trainor.] — One R., some years prior to 
becoming the tenant of applts., had 
ivori reap, a chattel mtge. on her 
ousehold goods & furnitupe. During 
the tenancy, applts. made a distress 
for overdue rent & seized the goods 
found on the premises. Keep, claimed 
the goods under the chattel mtge. 
& asserted that they wore exempt from 
applts.’ distress for rent. An inter- 
pleader Issue between tho parties was 
directed to be tried : — Held : the goods 
Sc chattels covered by the mtge. were 
subject to applts.’ distress for rent. — 
Stott v. Hbningeb, [1935] S. C. R. 
408 ; 3 D. L. R. 700 ; 5 P. L. J. (Can.) 
115.— CAN. 

f i. ,] — The goods of 

a stranger not a party nor a privy to 
the estoppel created by an attornment 
of tenancy to a person having no 
reversion are not liable to distress 
although found upon tho premises tho 
subject of the attornment. — Partridge 
V. McIntosh & Sons, Ltd. (1934), 49 
C. L. R. 453.— AUS. 

PART II. SECT. 6, SUB-SECT. 12.— A. 

405 i. General rule — Goods not 
privileged. ] — When a lessee sublets 
premises to a sub-lessee, tho head land- 
lord may distrain upon tho goods of 
tho sub-lessee for all the rout owing by 
the lessee . — He Chamberlain & Peer- 
LE8B Bumper & Accessories, Ltd., 
[1924] 4 D. L. R. 298.— CAN. 


PART II. SECT. 6, SUB-SECT. 7. 

s®. Application of English law .] — 
There Is nothing In the conditions of 
life in, or climate of, Alberta which 
justifies the ct. in holding that the 
common law as interpreted in England 
in 1870, as to what goods of a tenant 
or members of hLs family are exempt 
from distress for rent, is not " applic- 
able,” within sect, 16 of Alberta Aot, 
1906 (Dom.), Therefore, the ct. can- 
not enlarge such exemptions so as to 
cover household goods & wearing apparc J 
which is in use from time to time but 
not ” In actual use,” i.e., not on the 
tenant’s back,— Stott v. IIaby, [1934] 

3 W. W. R. 626.— CAN. 

PART II. SECT. 6, SUB-SECT. 10. , 

st. Nat grain removed <£• sold under | 
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PART II. SECT. 6, SUB-SECT. 12.— B. 
(a) ii. 

4*4 ij, — Henderson & 

Henderson v. McGugan. ThomI’SON 
fc Bennington. Ltd. ; Paterson^. 
HcGUGAN, [1933] 3 \\ . W , It. 230. 
5AN 

" 414 iii .]—In order to be 

entitled to the affijrdcxl by 

)istre.ss Act, B. b. B- G., 

(oarders & lodgers tho person alleging 
hat he is a boarder or lodger must 
TO VO an arrangement between him & 
bo tenant which is definite as to the 
mount payable by him & to the 
mo & manner of payment. — Hender- 
3N 8c Henderson v. MoGugan, 
hompson & Bennington, Ltd.. 
ATBRSON V, MoGugan» [1933] 3 
r, W. R. 230.— 'CAN* 
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4(21a« Agreement with one of two Joint 

tenants.] — Premises were demised to two 
persons jointly : one of them hired from 
applts. a piano under a hire-purchase agree- 
ment : — Held : the piano was liable to distress 
for arrears of rent of the premises under Law 
of Distress Amendment Act, 1908 (c. 53), 
s. 4 (1), although the other of the joint 
tenants had not been a party to the hire- 
purchase agreement. — G a3iaqb (A. W.), Ltd. 
r. Payne (1925), 134 L. T. 222 ; 90 J. P. 14 ; 
42 T. L. B. 138, D. C. 

423. Add, Annotations : — Distd. Smart Bros., Ltd. 

' r. Holt, [1929] 2 K, B. 303. Consd. Drages, 

Ltd. V, Owen (1936), 164 L. T. 12. Refd. 
Druce & Co. v, Beaumont Property 'Ih'ust, 
Ltd., [1935] 2 K, B. 257. 

424. Add, Annotations : — Distd. Smart Bros., Ltd. 

Holt, [1929] 2 K. B. 303. Consd. Drages, 
Ltd. V, Owen (1936), 154 L. T, 12. 


4.24a. ,] — The tenant of a dwelling-house ' 

hired goods from pltfs. under a hire-purchase 
agreement, by which he agreed to pay 
punctually the instalments & also the rent 
of the premises on which the goods might be. 
By a clause of the agreement, in case of any 
breach, the owners might, by written notice, 
forthwith determine the agi'eement, & there- 
upon neither party thereafter should have any 
rights under it. The instalments being in 
arrear, pltf. served on the hirer a notice 
terminating the agreement, <&: claiming a 
return of the goods. A distress was sub- 
sequently levied on behalf of the landlord, 
Sc the goods the subject of the hire-purchase 
agreement were seized. In an action by the 
owners for illegal distress, the county ct. 
judge gave judgment for pltfs. : — Held : as 
soon as the notice terminating the agreement 
was given the right of the hirer to possession 
of the goods was at an end, &> neither party to 
the a^eement had any rights under it. "V^en 
the distress was levied there was therefore no 
hire-purchase agreement in force relating to 
the goods, & they were not at that time “ com- 
prised in any hire-purchase agreement 
within I^aw of Distress Amendnient Act, 
1908 (c. 53), 8. 4, Sc the distress was illegal. — 
SaiABT Bros., Ltd. v. Holt, [1929] 2 K. B. 
303 ; 98 L. J. K. B. 532 ; 141 L. T. 268 ; 
45 T. L. B. 504 ; 35 Com. Cas. 63. 


Armotations : — Consd. Drages, Ltd. v. Owen (1935), 154 
L. T. 12. Refd. Dnioe Sc Co. v, Beaumont Property 
Trust. Ltd., [1935] 2 K. B. 257. 


424b. When notloe operative — ^From time of 

posting.]— ‘A hire-purchase agreement con- 
tained a clause entitling the owners of the 
goods hired to terminate the agreement in 
certain events, which had happened ‘‘ by 
written notice sent by post (or otherwise) 
to, or left at, the hirer’s last Imown address ’* 
& providing that “ thereupon the hirer shall 
no longer be in possession of the goods with 
the owners’ consent ” : — Held : a notice sent 
by post pursuant to that clause operated to 
terminate the agreement from the moment 
when it was put in the post for delivery to the 
addressee, & therefore from that moment the 
goods were no longer comprised in a hire- 
purchase agreement within Law of Distress 
Amendment Act, 1908 (c. 63), s. 4 (1), &> 
could not be distrained on " . 
landlord for arrears of rent. — Drages, 

V, Owen (1935), 164 L. T. 12 ; 52 T. L. B. 
108 ; 80 Sol. Jo. 55. 

428. Add, Annotation : — As to (3) Refd. Druce & 
Co. v. Beaumont Property Trust, Ltd., [1935] 
2 K, B. 267. 

428a. .] — ^By Law of Distress Amendment 

Act, 1908 (c. 63), 8. 1 (c), if a superior landlord 
levies a distress on the goods of any persoh 
not being a tenant of the premises Sc not 
having any beneficial interest in any tenancy 
of the premises, such person may serve the 
superior landlord with a declaration in writing 
setting forth that the immediate tenant “ has 
no right of property or beneficial interest in 
the .... goods ... so distrained . . . upon, 
& that such . . . goods . . . are the pro- 
perty or in the lawful possession of such . . . 
person aforesaid. Sc are not goods ... to 
which this Act is expressed not to apply : — 
Held : omission to state that the goods were 
not goods to which the Act was expressed not 
to apply is a fatal defect in a declaration. — 
Druce & Co., Ltd. v, Beaumont Property 
Trust, Ltd., [1936] 2 K. B. 257 ; 104 L. J. 
K. B. 465 ; 153 L. T. 183 ; 61 T. L. B. 444 ; 
79 Sol. Jo. 435. 

430. Add* Annotation : — Consd. Druce Sc Co. v. 
Beaumont Property Trust, Ltd., [1936] 2 
K. B. 257. 

451. Add, Annotation : — Consd. Re Winterbottom 
(Leeds), Ltd., [1937] 2 All E. B. 232. 

460. Add, Annotation: — ^Refd* Oakley v. Lyster, 
[1931] 1 K. B. 148. 


PART n. SECT. 6, SUB-SECT. 18. 

sj. CotulUional Sales Ad — Interest o/ 
seller under candUUmal sale .} — A land- 
lord le not entitled to distrain on the 
Interest of a seller In goods bought by 
the tenant under a conditional sale 
agreement, even though the above Act 
has not been complied with. — Bell & 
SoiiiESKL V. Jacobson & WruTZER, 
[1925] 2 D. L. R. 393 ; [1925] I W. W. 
R, 913.— CAN. 

PART 11. SECT. 6, SUB-SECT. 1. 

440 iv. .] — Albert v. Storey, 

[1925] 4 D. L. R. 374.— CAN. 

440 V. . The attornment olauee* 

in question herein, which was contained 
In an agreement for the sale of land, 
held not to be affected by the accelera- 
tion clause In said agreement ; 
therefore, since there was no rent due 
under the attornment clause at the 
time the distress, with respect to which 
this action was brought, was made, the 
distress was bad & the purchaser 
entitled to damages therefor. — B urbeli. 


V. Watt & HABi>iNOB,il928] 3. D. L. R. 
605 ; [1928] 2 W. W. R. 482.— CAN. 

PART II, SECT. 6, SUB-SECT. 4. 

sk. Covenant to summer ’faUow — 
Forfeiture cUmse on execution .] — A 
lease of farm lands on the crop -pay- 
ment plem also provided by a clause 
following the habendum that the lessee 
should pay yearly a certain sum per 
acre for each acre of the portion agreed 
to be summer-fallowed which should 
not be summer-fallowed, & a further 
sum per acre at the expiration of the 
term for every acre not left ploughed as 
agfreed. A forfeiture clause provided 
that in the event (inter alia) of the goods 
of the lessee being taken In execution 
or a writ of execution being issued 
against them, the then current yearns 
rent should immediately become due 
& payable & the term should imme- 
diately become forfeited & void. On 
a motion, in an action for wrongful 
distress, to continue an injunction until 
tri€d : — Meld : assuming but without 
deriding that the clause following the 
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habendum was part thereof, the for- 
feituie clause could not be applied so 
as to render Immediately payable the 
amount agreed on as payable for 
failure to summer-follow ; such amount 
did not fall due until the day after the 
latest day the lessee had to do the 
work, &, since that period had not 
expired when the lessor distrained with 
respect to said amount, the distress 
was semble illegal. — Qarrow v, Baird, 
[1931] 1 W. w: R. 129 ; 39 Man. L. R. 
3a7.~CAN. 

PART a. SECT. 6, SUB-SECT. 6. 

456 Hi. — — ^A distress for 

rent, when made at night, is invalid 
even as against a third party, when the 
tenant has not waived the objection. — 
Roaoh V. Lappas, [1926] 1 D. L. R. 
391 ; [1926] 1 W. W. R. 74 ; 20 Bask. 
L. K. ke,— CAN. 

461 i, IFaieer o/frr«(mtor%&]/fen.anf 
' — Wheth^ distress wma as aoai^Jhird 

D. £. ». 881 rtissB} 1 w. w; «. 7* : 

80 Swk. Ii. R. 846.-H)AH. 



VoL XViiL^-DistFessL Oases 476 — dOS^i 


476. Add. AnmUdian : — Retd. Barratt v. Richard- 
fion & Oresswell, [1930] 1 K. B. 686, 

482. Add. Annotation : — ^Refd. Cohen v. Donegal 
Tweed Oo. (1936), 79 Sol. Jo. 592. 

509. Add. Annotation : — As io (3) Refd. Ite Winter- 
bottom (Leeds), Ltd., [1937] 2 All E. R. 232. 

517. Add. Annotation : — Retd. Barratt v. Richard- 
son & Oresswell, [1930] 1 K. B. 686. 

523. Add. Annotation : — Consd. Drughom v. 
Moore, [1924] A. 0. 63. 

624. Add. Annotation : — Reid. Tredegar Viscount 
V. Harwood, [1929] A. C. 72. 

531. Add. Annotation : — ^Refd. Eaton v. Donegal 
Tweed Co. (1935), 79 Sol. Jo. 342. 

682. Add. Annotation : — As to (2) Retd. Eaton v. 
Donegal Tweed Co. (1936), 79 Sol, Jo. 342. 

538. Add. Annotation: — As to (2) Retd. Brooks 
Wharf & Bull Wharf, Ltd. v. Goodman Bros., 
[1937] 1 K. B. 634. 

581. Add. Annotation : — Retd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

683. Add. Annotation: — As to (1) Retd. Allen v. 
Royal Bank of Canada (1925), 41 T. L- R. 625. 

699. A dd. Annotation Apld. Lavell & Co. v. 
O’Leary, [1933] 2 K. B. 200. 

600. Add. Annotation : — Generally, Retd. Lavell 
& Co. V. O’Leary, [1933] 2 K. B. 200. 

601. Add. Annotation : — Consd. Lavell & Co. v. 
O’Leary, [1933] 2 K. B. 200. 

623. Add. Annotation : — Retd. Barratt v. Richard- 
son <fe CressweU, [1930] 1 K. B. 686. • 

654a, Distress by landlord In per- 

son.] — There is nothing in the above Act 
to prevent an imcertificated landlord from 
distraining in person. — Jackson v. Bbnnan 
(1893), 37 Sol. Jo. 282. 

686. Add. Annotation : — Retd, Rawlence & 
Squarey v. Spicer, Withers Co. v. Spicer, 
[1935] 1 K. B. 412. 

714a, Removal ot goods at tenant’s request — 
Estoppel.] — Upon a distraint being made 
upon such a sewing machine, & a man being 
put in possession, a letter was written to 
the landlord : “I hereby request you to 
remove the sewing machine So other goods 
you have distrained on my promises ” : — 
Held : this did not estop resp. from raising 
the question whether the machine could be 
distrained upon at all. — ^Masters v. Eraser 


(1901), 86 L. T. Oil; 66 J. P. 100; 18 
T. L. R. 31. 

723, Add. Annotation : — ^Expld. Davies v. Property 
Reversionary Investments Corpn., Ltd., 
[1929] 2 K. B. 222. 

781. Add. Citation : — after “ Ex. Ch.” add “ revsg. 
S. C. sub nom. Leyland v. Tancrbd (1860), 
16 Q. B. 664.” 

732. Add. Annotation : — to {\) FoUd. Davies v. 
Property & Reversionary Investments Corpn., 
[1929] 2 K. B. 222. 

787a. ^ .] — (1) A notice of distress which 

specifically sets out each article that has been 
distrained, or which, while not specifically 
setting them out, is to be interpreted as mean- 
ing that all the goods on the premises have 
been distrained, is good. 

(2) A notice which, after setting out certain 
specified articles, continued “ & all other 
goods upon the premises (unless specially 
exempt) sufficient to satisfy the amount 
of this distress ” : — Held : bad. — Davies v. 
Property &; Reversionary Investments 
Corpn., [1929] 2 K. B. 222 ; 98 L. J. K. B. 
616; 141 L. T. 256 ; 93 J. P. 107 ; 45 T. L. R. 
434 ; 73 Sol. Jo. 252 ; 27 L. G. R. 500, D. C. 

738. Add. Annotation : — As to (2) Retd. Davies v. 
Property & Reversionary Investments Corpn., 
[1929] 2 K. B. 222. 

739. Add. Annotation : — As to (3) Refd. Davies v. 
Property & Reversionary Investmeuts Corpn., 
[1929] 2 K. B. 222. 

743. Add. Annotation : — Apld. Lavell & Co. v. 
O’Leary, [1933] 2 K. B. 200. 

755. Add. Annotation : — Refd. Lavell & Co. v. 
O’Leary, [1933] 2 K. B. 200. 

772. Add. Annotation : — As to (2) Retd. BusheU v. 
Timson, [1934] 2 K. B. 79. 

796. Add. Annotation : — Generally, Refd. Re East- 
cheap Alimentary Products, Ltd., [1930] 3 
AU E. R. 276. 

802a. Relationship of landlord & tenant must 
exist.] — By an agreement made in 1934 & 
exx)ressod to be between the S. Ry. Oo. Aj 
“ T.C.B. & M.G. trading as E.A.P., Ltd.” 
thereinafter called ” the tenants,” certain 
premises were let to “ the tenants,” & it 
was provided {inter alia), that ” the tenants 
hereby jointly &. severally agree to j)ay the 
rent,” etc. In the tesfimoniam clause the 


PART II. SECT. 6, SUB-SECT. 6.— B. 

482 il. -.) — 8 Anne, s. 7, which 

continues the right to distrain for six 
months after the expiration of the term 
If the landlord's title & the possession 
of the tenant continue, is inapplicable 
where the term has been put an end to 
by a forfeiture. The question whether 
a tenant's term has been ended does 
not depend upon the fact of possession 
but upon the continued existence of his 
right to possession. The taking by a 
vendor of an order for spectdc per- 
formance of the agreement for sale & 
for a writ of possession is Inconsistent 
with the continuance of the relation- 
ship of landlord & tenant created by 
the agreement between him & the 
purchaser; & a distress made after 
the issue of the writ of possession is 
wrongfully made. — SwxnSok v . 
MoIlmoylb, [10301 2 W. W. B. 382 ; 
3 D. L. R. 059.-— CAN. 

PART II. SECT, 7. 

498 1. Oenerdl rule — Land out of which 
rmt issues.] — The distress was void 
ab inUio on the ground that It Was not 


made on the premises in respect to 
which the rent was claimed. — B urrell 
V. Watt & HARDiNaR, [1928] 3 I). L. B. 
505 ; [19281 2 W. W. K. 482.— CAN. 

PART II. SECT. 8, SUB-SECT. 1. 

g f. Not limited to one year’s rent ,] — 
The contention that a distress cannot 
be made for more than one year's 
rent cannot be upheld. — C oivcmercial 
Life Assurance Go. of Canada v, 
Cadenhead, [1931] 3 W. W. K. 653.— 
CAN. 


PART II. SECT. 9, SUB-SECT. 8. 

B66iil. .] — Where there was a 

crop payment lease. Sc prior to the 
lease there was a mtge. over the 
property Sc the mtgees. had oxcroiseU 
their right to take possession : — Held : 
the lessor hod no right to distrain. — K. 
V. Sullivan, 11924] 2 I). L. K. 429; 42 
Can. Grim. Om. 44. — CAN. 

PART 11. SECT. 9, SUB-SECT. 6.— A, 

684 I, Necessity for tender — Condili^ 
precedent to repWn.]— Where a dis- 
tress for rent Is legally J^lstlfled the 
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tenant in order to render the con- 
tinuance of the distress wrongful & 
to have the right to replevin must 
tender the proper amount due 
landlord before ho replovios.^ — S ta.vt- 
LOFF V. LARi=^ON, 2 W. W. il. 

177 ; 6 F. L. J. (Can.) 3.S.— CAN. 

PART n. SECT. 9, SUB-SECT. 7. 

a i. Chnftil morUjuac i/iiwv to 

landlord. ]- r. \ n ro m a i> , 

(19.37] 3 W. W. TC oo CAN. 


PART II. SECT. 11, SUB-SECT. 1.— 
B. (b). 

Ib2\. Erpul^ion from prnnisc.'i— 
Not pcrnttsaihtr.y- A Jaruiford tliKlrain- 
ing in not eotith d to lock up tho whole 
of the demised ju emi.^e.s so us to exclude 
the tenant therefrom. — B lack v. 
Stebnickt, [19:;0j 4 D. L. 11. 715 ; 2 
W. \\\ R. tJoO : 39 Man. L. R. 123 ; 
revsg.. n 930] 2 D. L. R. 675 ; 1 W, W. R, 
437.— CAN. 


PART II. SECT. 12, SUB-SECT. 3,— A* 

779 iv. .] — Macdonald t. Ouat- 

MINOS (1892), 8 Man. L. R. 409,— 'CAW, 



Cases SIMSa-^M. Bnouba: jUsid Emphue Digbst SumasMBira 


tenants respectively set their hands, etc.” 
In 1936 judgment was obtained affainst 
B.A.P., Ltd.^ a writ of fieri fuciaa issued 
against certam ^ods of E.A,P., Ltd., at the 
above-mentioned premises, So the sheriff’s 
officer took possession of the goods. The 
sheriff received notice from the S. By. Oo. 
that a certain sum was due to them for rent 
of the premises. The execution creditors 
sent a cheque for that amount to the sheriff. 
E.A.P., Ltd., then went into voluntary 
liquidation So on the same day the S. By. 
Oo. applied to T.O.B. So M.O. for the rent due. 
The liquidators of E.A.P., Ltd,, wrote to the 
sheriff, undertaking to reimburse the sheriff 
in respect of the rent if he should be found 
entitled to it, So the sheriff thereupon de- 
livered to the liquidators the goods which 
had been taken in execution. iSie execution 
creditors took out a summons, asking for 
an order that the liquidators should repay to 
the execution creditors or to the sheriff on 
their behalf the sum j)aid by the execution 
creditors to the sheriff for the rent due to the 
S. By. Co. The execution creditors based 
their claim on the Landlord So Tenant Act, 
1709 (c. 18), s. 1. The liquidators contended 
that the relationship of landlord So tenant did 
not exist between the S. By. Oo. So E.A.P., 
Ltd., So that in the absence of such relation- 
ship, the Act of 1709 did not apply : — Held : 
(1) the relationship of landlord & tenant 
must exist between the person claiming 
the rent & the execution debtor to make 
the Landlord So Tenant Act, 1709 (c. 18), 
applicable. Upon a proper construction of 
the lease of 1934, the tenants were T.O.B. 
So M.O. & not E.A,P., Ltd. The Act of 1709 
did not therefore apply, So the execution 
creditors were not entitled to the order asked 
for . — Re Eastcheap Alimentary Products, 
Ltd., [1930] 3 All E. B. 276 ; 165 L. T. 521 ; 
80 Sol. Jo. 932. 


808. Add. Antt^icdion Consd* Me 

Alimentary Products, Ltd., [1936] 3 All B. B. 
216. 

851. Add. Annotation : — As to (1) Consd. Me East* 
cheap Alimentary Products, Ltd., [1936] 8 
AU E. B. 276. 

897. Add. Annotation: — ^Refd. Ellis v. Noakes, 
[1932] 2 Oh. 98, U. 

923. Add» Annotations : — ^Distd. Blaustein v, Maltz, 
Mitchell So Oo., [1937] 2 K. B. 142. Refd. 
Karffex, Ltd. v. Poole, [1923] 2 K. B. 261. 

932. Add. Annotation: — Aa to (1) Consd. Queen 
Anne’s Bounty v, Thome, [1934] 1 K. B. 
297. 

944. Add. Annotation : — Consd. Eawlence So 
Squarey v. Spicer, Withers So Co. v. Spicer, 
[1935] 1 K. B. 412. 

951. Add. Annotation : — Apld. Bawlence So 

Squarey v. Spicer, Withers So Co. v. Spicer, 
[1935] 1 K. B. 412. 

952. Add. Annotation : — Refd. Bawlence So 

Squarey v. Spicer, Withers So Co. v. Spicer, 
[1935] 1 K. B. 412. 

953. Add. Annotation : — Refd. Bawlence So 

Squarey v. Spicer, Withers So Co. v. Spicer, 
[1935] 1 K. B. 412. 

955. Add. Annotation : — Refd. Bawlence & 

Squarey v. Spicer, Withers & Oo. v. Spicer, 
[1935] 1 K. B. 412. 

956. Add. Annotations: — As to {!) Consd. Swaffer 

V. Mulcahy, Hooker So Mulcahy, Smith v. 
Mulcahy, [1934] 1 K. B. 608. As to (2) 
Apld. Bawlence So Squarey v. Spicer, Withers 
So Oo. V. Spicer, [1935] 1 K. B. 412. 

Generally, Refd. Queen Anne’s Bounty v. 
Thorne, [1934] 2 K. B. 175. 

964. Add. Annotation : — Refd. Bawlence So Squarey 
V. Spicer, Withers & Oo. v. Spicer, fl935] 1 
K. B. 412. 


PART II. SECt. 12, SUB-SECT. 3.— 
C. (€). 

833 1. Effect of — Property adzed under 
Jbsconding DebU^rs Property 

Reizod upon a warrant Issued under the 
above Act is not Uable to the landlord 
for a year's rent, tboug-h notice of his 
claim is griven to the sberiff before the 
delivery of the property to the trust-ees. 
— Stanton v. Johnston (1868), 4 All. 
54.— CAN. 

PART II. SECT. 13, SUB-SECT. 1. 

«v. Orderly Payment of Debts Act, 
1932 — WJhcther applicable to landlord 
holding under distress.] — A right of dis- 
tress Is not a security within the Act. 
— Bkrmaok v. Blank, [1932] 3 

W. W. R. 607 ; [19331 1 D. L. R. 187 ; 
40 Man. L. R. 601.— CAN. 

PART U. SECT. 13. SUB-SECT. 2. 

880 i. Bar to action for rent — Goods 
insufficient to satisfy rent.] — The exist- 
ence of a distress is, until the sale, an 
answer to an action for rent, regardless 
of whether the distress be Rnlflcient or 
not to satisfy the amount for which the 
levy is made.- — F awkll v. Andrew, 
[1917] 2 W. W. R. 400 ; 34 D. L. E. 
12 ; 10 Sask, L. R. 162.— CAN. 

PART U. SECT. 18, SUB-SECT. 7. 

k I. ♦] — In the absence of a/n 

agreement with all parties interested, 
a landlord cannot be the purchaser at 
a sale under a distress for rent. — H art 
V. Yarwood, [1932] 2 W. W. R. 74 I 
4 D. L. K. 169; 46 B. O. R. 331.— 

CAN. 


k ii. .] — The landlord levying 

distress cannot, at the auction sale of 
the chattels distrained upon for rent, 
buy in so as to acquire a good title, 
&, consequently, the chattels remain 
the property of the tenant & liable to 
seizure by the execution creditor of 
the tenant. — Hone v. Thorpe & 
Edilson, [J932J N. Z. L. R. 1101.— 
N.Z. 


PART II. SECT. 13, SUB-SECT. 10. 

si. On goods sold under conditional 
sale by wife to husband — Bailiff*B sale 
a mere pretence.] — Barlow v. Bree7.e 
(B. O.), [19171 1 W. W. R. 270.— CAN. 

PART II. SECT. 13, SUB-SECT. 11. 

sn. Taxes unpaid — Sale valid as 
between landlord <S? tenant .] — Mathe- 
SON V. Calkin (1931), 3 M. P. R. 9. — 

CAN. 

PART II. SECT. 14. 

b 1. Costs of Distress Act, 

R. O., 1927 — Agreement between 
fimmee company bailiff — No offence 
by bailiff .] — Ii. v. Anderson (1931), 
65 Can. C. O. 190.— CAN. 


PART II, SECT. 17, SUB-SECT. 1.— C. 

ti. Removal must be during 

terumey.] — Held : the rights of the 
landlord, under Distress for Rent Act, 
1737 (o. 19), 8. 1, to follow goods 
removed by the tenant, applies only 
to goods removed during the tenancy. 
— Re MoKat & Adams. Ex p. Vest 
(1929), 47 N. S. W. W. N. 88.— AUS. 
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al. .] — To entitle a landlord 

to follow & distrain & sell goods which 
his tenant has removed from the 
demised premises it Is necessary that 
the rent should ho actually due at the 
time of the tenant's removal of the 
goods. If no rent Is due at the date of 
n^moval, & the landlord follows & 
distrains 8c sells the goods for rent 
subsequently falling due, the distress 
8c sale are illegal Sc. the landlord is 
liable in damages. — Zuboitvinski v. 
Duke, [1924] 4 D. h. R. 326 ; 3 

W. W. R. 49.— CAN. 

e i. Necessity for.] — A landlord 

on becoming aware that his tenant 
who was in arrear with his rent was 
removing the invecta et tKofa, prevented 
the tenant from doing so by force 
without any application to the ct. for 
an attaohmonl or interdict : — Held : 
the landlord's hypothec was inoperative 
until an order of attachment was 
obtained from the ot.. & the landlord 
was not entitled to prevent forcibly 
the removal of the invecta ct ilUxta. — 
Reddt V. Johnson (1923), 44 N. L. B, 
190.-HS. AF. 


PART II, SECT. 17, SUB-SECT. 1.— F. 

1000 iv. .] — A lease to 0. 

provided that in case the lessee 
attempted to abandon the premises or 
to remove his goods & chattels so that 
there would not be a euSlcleat distress 
for three months' rent, the rent for the 
current 8c ensuing three months 
should immediately become due. The 
premises were in faijt occupied by a oo., 
of which C. was a shareholder & 



1068. AM* Annotation: — ^Refd. Lavell & Oo. t?. 
O^Leaty, [1933] 2 K. B. 200. 

1069. Add* Armatation: — Apld. Lavell & Oo. v, 
O’Leary, [1933] 2 K. B. 200. 

1069a. Distrainor allowing use of goods 

distrained.] — ^Permission to use vehicles which 
have been seized under a distress does not 
jufirtjify a pound-breach. — Bevxr v. British 
WAGON Co., Ltd. (1935), 80 L. Jo. 162. 

1069b. Who may be liable — Pound breach by 
tenant — Subsequent removal of goods by con- 
tractor.] — Goods of a tenant which are dis- 
trained on for rent & are impounded on the 
tenant’s premises are impounded not merely 
against the tenant but against any stranger, 
because they are in the custody of the law. 
If, however, the tenant breaks the pound 
by the removal of the goods on to a landing 
outside the pound & afterwards, on the 


instructions of the tenant, they are talceah 
away by removal contractors acting in tiie 
ordinary course of their businei^, such oon^ 
tractors are not guilty of pound-breach.-^ 
La^vell & Co., Ltd. v. O’Leart, [1988] 8 
K. B. 200 ; 102 L. J. K. B. 449 ; 149 L. T. 
227 ; 49 T. L. B. 388, C. A. 

1069c. Stranger.] — ^L avell & Co. v, 

(A. & E.), No. 1069b, ante* 

1081. Add* Annotation : — Held. La veil & Ck>. u. 

O’Leary, [1933] 2 K. B. 200. 

1090. Add* Annotation : — Held. Owen & Smith 
(trading as Nuagin Car Service) v. Reo Motors 
(Britain), Ltd. (1934), 161 L. T. 274. 

1181. In Citation* for (1847), 1 Car. & Kir. 

626 ” read “ (1848), 2 Oar. & Kir. 626.” 
1253. Add* Annotation : — Consd. Queen Anne’s 
Bounty v* Thome, [1934] 1 K. B. 297. 


oincial. though no afislgnment of the 
lea^e was made. The oo. proceeded to 
abandon tho premlflos & to remove its 
goods, & tho lessor distrained : — Held : 
this clause did not justify a seizure of 
the co.'s goods, upon which there was 
no right to distrain for rout not in 
arrear. — Crystal, Ltd. e, Wiixard 
Kitchen, Ltd.. [1924] 2 D. L. K. 1051 ; 

2 W. W. R, 344.— CAN. 

PART II. SECT. 18, SUB-SECT. 2. 

1064 i. What constitutea — Goods not 
in actual possesaion of distrainor .] — 
Whore goods distrained for rent have 
boon Impounded on the premises, it Is 
not essential that the landlord or 
any one on his behalf should remain 
on the premises in possession of the 
goods ; & where such goods are after- 
wards removed by a person claiming 
them as tho true owner thereof under a 
bill of sale, the landlord, in the absonoe 
of proof of abandonment of such 
distress, may maintain an action for 
pound breach for treble the value of 
the goods so removed. — Cleave v. 
Commercial Loan & Finance Co., 
Ltd., [1930] N. Z. L. R. 925,— N.Z. 

g 1. Distress on poods subject of 

hire-purchase apreemeni — Repossession 
by oumer withoui knowledge of distress.] 
— Forrest v. Washing, [19291 W. A. 
L. R, 49.— AUS. 

PART 11. SECT. 18,TSUB-SE0T, 3. 

1071 1. Reception — Upon fresh pur- 
suit — Loss of right.] — In the case of 
pound breach or rescue of goods dis- 
trained, the right of recaption on 
fresh pursuit, which is explained to 
mean without delay, is not defeated by 
mere lapse of time, but by some want 
of diligence on the part of the party 
seeking to exercise the right. — May v. 
Morris (1929), 30 S. R. N. S. W. 355 ; 
47 N. S. W. W. N. 152.— AUS. 

PART n. SECT. 19, SUB-SECT. 3. 

m i. .1 — A distress Is exces- 

sive when the value of the goods 
seized was unreasonably mater than 
the amount of rent due, &. In suoh a 
case, nominal damages will be pre- 
sumed. — R owan v. Costello, [19281 

3 D. L. R. 744; [1928] 2 W. W. R. 343. 
—CAN. 

PART 11. SECT. 19, SUB-SECT. 4.— 

0. (a). 

1127 1. Taking of goods privileged 
from distress — Failure to daim exemp- 
tion.] — A tenant whoso goods had been 
distrained & advertised for sale was 
written to by the bailiffs, the letter 
drawing his attention to his failure 
to select Ms exemptions, Sl notifying 
him that if they were not claimed before 
the time of sale the sale would be pro- 
ceed^ wi^. No reply was niade or 
other Botioe thereof taken by tho 


tenant ; Instead, he brought a replevin 
action, alleging that the goods were 
unlawfully distrained. The sale had 
not taken place : — Held : the distress 
was lawful & the action for replevin 
premature He unnecessary. — Long v. 
Simmons, [19351 1 W. W. R. 677 ; 2 

D. L. R. 410 ; 43 Man. L. R. 86.— CAN. 

t i. .] — Dicks v. Barbour 

(P. E. I.). [19271 4 D. L. R. 478.— CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 

E. (b). 

g I. .] — field : a replevin bond 

with one surety was sufflelent. — 
TAYum V. Burpee (1861), 10 N. B. R. 
(5 All.) 191.— CAN. 

PART 11. SECT. 19, SUB-SECT. 4.— 
E. (c) i. 

8 i. .] — P. brought a re- 

plevin action, & the goods were de- 
livered to him. The judgment in his 
favour was reversod, but return of the 
goods or damages for their detention 
was neither demanded nor adjudged : 
— Held : as the obligees could in the 
replevin action have claimed & ob- 
tained an order for return of the goods 
or for damages, they could not claim 
Jt in an action on the replevin bond. — 
Petrie v. Rideout, 13925] i X). L. R. 
1078 ; [19261 S. C. R. 347.— CAN. 

B li. .] — Travis v. Smith, 

[1930] 3 D. L. R. 231 ; 1 M. P. R, 57. 
—CAN. 

a i. Goods liable to seizure.] — 

Martin r, Passaiuni, [1928] 1 D. L. R. 
636 ; 59 N. S. R. 460.— CAN. 


PART II. SECT. 19, SUB-SECT. 4 .— 

F. (a). 

p (p. 380) I. Breach of covenant 

forfeUing rent claimed — Admissible .] — 
In an action of replevin by a sub-lessee 
against the lessor, pitf. is entitled to 
prove, on oross-examlnation of the 
lessor, that there had been a breach 
of a covenant in the lease which for- 
feited the rent claimed, the sub-lessee 
being entitled to the benefit of such 
covenant, though there has been no 
assignment of tho lease In writing. — 
Rionuette V. Hebert (1905), 37 
N. B. R. 68.— CAN. 

St. fitap of proceedings — When 
ordered.] — ^Dewhurst v. MoOoppin 
(1870), 17 Gr, 672.— CAN. 


ART II. SECT. 19, SUB-SECT. 4.— 
F. (d). 

I Warelmiseman — Joinder of 

arties.] — In a replevin action against 
warehouseman : — Held : a co. in 
hose name the warehouse receipts 
'ero taken was entitled to be added as 
party deft.— Northern Fish Co. v. 
/INNIPEO Cold Storage, Ltd., [1032] 
W. W. R. 231 ; 3 D. L. R. 427 ; 40 
[an. L. R. 840.— CAN. 

U. Constables* Protection Act* 


R. S. N, S,* 1923.1 — In an action of 
replevin for wron^ul distress, CJon- 
stables’ Protection Act, R. S. N. 8., 
1923, does not apply. — Hill v. 
Warner, [19331 3 1). L. R. 771; 
7 M. P. R. 37 ; 60 C. C. C. 360.— CAN. 


Bv. By what persons — “ Owner ” of 
goods.] — Pltf. offered for sale at public 
auction certain cattle, for which deft, 
bid & was declared the purchaser. The 
terms of the sale were that for any 
cattle sold the purchaser was either to 
pay cosh or deliver an endors<«i pro- 
missory note to bo approved of by pltf. 
Deft, having a money claim against 
pltf. & desiring to make a settlement 
with him, openly took the stock to his 
farm without paying cash or giving an 
approved note : — Held : pltf. was not, 
when he oommenoed this action for 
replevin, the “ owner ” of the cattle 
& there was not a wrongful taking 
within Replevin Act, R. S. O., 1927, 
s. 2. — McKee v. Fisher, [1930] 2 
D. L. R. 14 ; 64 O. L. R. 634.— CAN. 


PART II. SECT. 19, SUB-SECT. 4.— 
F. (6). 

a t. Effect of.] — Alexander v. 

CowiK (1880), 19 N. B. R. (3 P. & B.) 
599.— CAN. 

sa. Statement of claim — Necessity for.] 
— In a replevin action in tho county ct., 
there must be a statement of claim 
whether damages are claimed or not. — 
Brown v. Morgan Nicholson, Ltd., 
[1936] 1 W. W. R. 267 ; 1 D. L. R. 
522.— CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 
F. (f). 

id. Plaintiff ordered to return goods.] 
— Pltf. obtained possession of goods by 
virtue of an order for replevin & subse- 
giiently discontinued his action : — 
Held-: the ct. had power to order the 
return of the goods. — Passarini c. 
Martin, [10251 2 D. L. H. 914; .58 
N. S, R, 121.— CAN. 


•ART 11. SECT. 19. SUB-SECT. 5. - 
A. (a). 

1259 I. Against landlord— Pleading] 

-Scott v. McCabe (18711, 33 U. C. R. 

!20.— CAN. 

so. Whether proof of vahte of goods 

lecessary — Value admitted by defenmm 
ocepted.]—MAUTWv. [19-8] 

D. L. R. C.SG ; 59 N. S. K. 450. — CAN. 

sp. Against bailiff auctioneer— 

light of defendants to of 

Hi^stralcs Courts Act, 1908 J-Where 

bailiff acting in good faith soize^ goods 
elonging to A., under a diatvess 
rfirmut directed agtiinst B., & where 
n auctioneer at the request of the 
Qiliff & in good faith sells such goods, 
oth the bailiff & the auctioneer are 
ititled to the protection afforded by 
bove Act. — Kbwene v. Buohland & 
110281 N. Z. L. R. 818. — N.Z. 



Cases 1080»-~14l»a. Bnclbsh and Empiee Digest Supplement, 


12d6a« — Bvidance— Terms pt tettanoy.]-^!! a 
tenant suing his landlord for a wrongful 
distress does not put in the agreement of 
tenancy, the jury, as against him, may infer 
its terms from his own admission or his own 
evidence in the case, — Oownh) v. Ooedbry 
(1862), 10 W. R. 847* 

1271* Add. Annotation : — ^Held* Elliott v, Boynton, 
[1024] 1 Ch, 236. 


1288a* Substantial damages— ^Although up aetUal 
damage.] — ^Intbrovbn Stove Oo., I/rp. v, 
Hibbabd &; Paiwtbb & ShbpheRO, No* 71a, 
ante. 

1328, Add. Annotation Holmes v. Watt, 

[1036] 2 K. B. 800. 

1887. Add. Annotation : — Refd. Interoven Stove 
Oo. V. Hibbard & Painter & Shepherd, [1936] 
1 AU E. R. 263. 


Part III. — Distress for Rates 


1376. After this case add 

.] — See, now. Rating & Valuation Act, 

1926 (c. 90), s. 62. 

1384. Add. Annotation : — Consd. Swaffer v. Mul- 
cahy, Hooker A; Mulcahy, Smith v. Mulcahy, 
[1934] 1 K. B. 608. 

1396, Add, Annotation : — Refd. L. 0. C. v, Hackney 
B. 0., [1928] 2 K. B. 588. 

1409. Add. Citation : — 2 B. R. A. 949. 

1412. Add. Citation : — 1 B. R. A. 450. 

Add. Annotation : — Consd. L. 0. 0. v. Hackney 
B. 0., [1928] 2 K. B. 688. 

1413. Add. Annotation : — ^Folld. L. C. 0. v. Hackney 
B. 0., [1928] 2 K. B. 588. 

1413a. .] — Where a rate, duly made 

& confirmed, has been levied in respect of 
a vacant building, occupied by a caretaker 
only, not being held in readiness for use, & 
not being fitted for any use, & a distress 
warrant has been issued by justices in enforce- 
ment of payment of such rate, an action 
of replevin 'v«^l not lie t the jurisdiction of the 
justices depends simply on occupation within 
the parish, A not on beneficial occimation. — 
London County Council v. Hackney 
Borough Council, [1928] 2 K. B. 588 ; 97 
L. J. K. B. 694 ; 189 L. T. 407 ; 92 J. P. 
138 ; 44 T* L. R. 692 ; 26 L. G. R. 366 ; 
(1926-31), 1 B. R. A. 249. 

Annotation: — ^Refd. Townley Mill Co. (1919), Ltd. v. Old- 
ham Asaessment Oommittoe, 11936] 1 K. B. 685. 


1414* Add. Citation : — 2 B. R. A. 919. 

Add. Annotations : — Refd. Kingston MiU, 
Stockport V. Owen (1928), 92 J. P, Jo. 782; 
L. C. C. V. Hackney B. 0., [1928] 2 K. B. 
688 . 

1410a. .] — The poor rate payable in 

respect of a dwelling-house of which pltf. 
was weekly tenant was £5 10s. a year. A 
demand note for a half-year’s rate, namely 
£2 15s., was served on pltf., but he failed 
to pay the money & a summons was issued 
against him. Pltf. did not appear before the 
justices, who refused to hear his landlord’s 
daughter on his behalf. Evidence having 
been given on the part of the overseers, the 
justices issued a distress warrant against 
pltf.’s goods, although, before they signed the 
warrant, the landlord ’ s d aughter hadaddressed 
them again & intimated that pltf. was a 
weekly tenant, a fact of which one of the 
justices was aware: — Held: although, if the 
full facts had been proved, it would have 
been apparent to the justices that they had 
uo jurisdiction to issue the warrant, they 
ought to consider only facts known to them 
in their judicial capacity from materials 
properly before them, <fe they had acted 
correctly in point of law on the evidence 
which had been so proved. — Palmer v. 
Crone, [1927] 1 K. B. 804 ; 96 L. J. K* B. 
604; 137L. T. 88; 91 J. P* 67 ; 43 T. L. R. 
266; 25L. G. R. 161. 


PART 11. SECT. 19* SUB-SECT. 5.— 
A. (b). 

1275 i. Illegal entry — Entry at night 
— Prevention of remcwal of qoode — 
Aetval damage.] — Bau)RY v. Dixon, 
[1931] 2 D. L. E.. 437 ; 1 W. W. R. 21 ; 
89 Man. L. B. 273.— CAN. 

(I — ^Wher© a landlord 

loUowfl & dlBtraiiiB 8 c eelle goods for 
rent subsetmently falling due, & the 
dlatreBB & sale are illegal : — Held : the 
Quantum of damages is the full value 
of the goods lost to the tenant after 
allowing for depreciation, but exem- 
plary damages cannot be awarded 
where the landlord oonsldored that he 
was acting within his rights & did not 
act in a wanton or insolent manner in 
making the sehrare. — ZuRouviNSia v. 
Duktk, [1924] 4 D. L. B. 826 ; 3 
W. W. R. 49.— CAN. 


PART U. SECT. 19, SUB-SECT. 6.— 
C. (a). 

a 1. .] — ^ While It BeemB that 

an action for distraining for more rent 
than Is due cannot be maintained 
without a tender of the sum that te 
actually due, this principle does not 
apply to an action for an exoesstve 
diatrese. — R owan v. Costello, [1928] 
3 D. L. R. 744 ; [19281 2 W. W. R, 348. 
—CAN* 


PART in. SECT, 1* SUB-SECT. 1. 

p i, — Where a 

tenant under a lease has covenanted 
to pay all municipal taxes, the landlord, 
agmnst whom the taxes are assessed, 
is a person liable therefor with the 
tenant under Mercantile Law Amend- 
ment Act, 1856, B. 5, & payment by the 
landlord to the creditor, the city, is a 
prerequisite to the landlord becoming 
entitled to the securities or to use the 
remedies of the city. But the city’s 
right of distress is not a security under 
the Act, nor Is it a remedy which, upon 
payment, the landlord can use. — jRs 
Hingston-Smith, Ea: p. MaoPherson 
Estate, [19241 3 D. L. R. 844; 2 
W. W. R. 1081 ; 34 Mon. L. R. 312; 
5 O. B. R. 41.~^AN. 


PART ni. SECT, 1. SUB-SECT. 2. 

sg. Goods held 08 purchaser under 
conaitionaX sale agreemmt.] — Under the 
Medicine Hat Charter goods in the 
possession of the person taxed may be 
seized Sc sold for such taxes as are 
made a lien on land, even though his 
interest therein Is only that of a vendee 
undar a conditional sale agreement ; 
where, however, the taxes with respect 
to which the distress Is made are not a 
lien on land. It Is only the Interest of 
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the taxpayer in goods held by him 
under a conditional sale agreement 
that may be sold. — Canadian Hopp- 
MAN Machinert Oo., Ltd. t>. Medioinb 
Hat Citt, [19311 2 W. W. R. 121 ; 3 
D. L. R. 196.-^AN. 


sk. Animdla subject of chattel mort^ 
gage — In possesmou, of tenant.] — Deft, 
municipality seized & sold certain 
goods & ohaltols, including animals, for 
arrears of taxes on several quarter 
sections of land, the owner of which 
had given to pltf. a chattel mtge. 
covermig the seized property. At the 
time 01 the seizure tho animals were 
on one of such quarter sections & in 
the possession of a tenant thereof 
Held: the mtge. passed the property 
Included therein to the pltf. ; the 
definition of ** occupant ” in sect. 2 (i 8) 
of Rural Municipality Act, 1936, 
inoludoe a tenant ; & since the animals 
seized wore the property of a person 
other than the defaulter br occupant 
or any relative of either they came 
within the third proviso to sect. 362 (o) 
of said Act & could not, therefore, be 
the subject of a distress & sale for teixea 
due by the defaulter, — Royal Bank 
OP Canada v. Ddppebin Rural Muni- 
cipality. [19361 8 W. W. R. 684.— 
OAK. 



14SI0* Addm AnnoteMon Oateshead Assess- 

m^nt Oommittee v, Bedheugh Colliery, [1925] 

A. C. 809. 

1422, Add* Annotcdiom : — ^Refd. Palmer v. Crone, 
[1927] 1 K* B. 804; Lowery v. Kingston- 
upon-HnM Corpn., [1930] 1 K. B, 368. 

1428. Add, AnnotcUion : — ^Refd. Palmer v. Crone, 
[1927] 1 K* B. 804. 

1424. Add, Annotation : — Refd. Pigg v. Weardale 
Union Tow Law Overseera (1923), 22 L. G. B. 
17, 

1431. Add, Annotation: — As to (2) Refd. B. v. 
North, Bx p, Oakey (1920), 43 T. L. B. 60. 

1438. Add, Annotation : — Aa to (1) Refd. L. C, 0. 

V. Hackney B. C., [1928] 2 K. B. 688. 

1440. Add, Annotation : — Aa to (2) Refd. B. v, 
London County Council, Ex p. Entertain- 
ments Protection Assocn., Ltd., [1931] 2 
K. B. 216. 

1469. Add, Annotation : — Refd. Re Airedale Gar- 
age Co., Anglo-South American Bank, Ltd. 
V. Airedale Garage Co. (1932), 101 L. J. Ch. 
289. 

1462. Add, Annotation : — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

1471. Add, Annotation: — Aa to (1) Consd. B. v, 
Norfolk JJ„ Ex p. Porter (1926), 43 T. L. E. 
53. 

1472. Add. Annotation : — Folld. B. v. Norfolk JJ., 
Ex p. Porter (1926), 43 T. L. B. 53. 

1484. Add. Annotation : — Refd. L. C. 0. r. Hackney 

B. C., [1928] 2 K. B. 688. 

1487. Add. Annotation : — Refd. Re Southern By. 
Co. (1985), 153 L. T. 106. 

1489. Add. Annotation : — Refd. L. C. C. v, Hackney 
B. 0., [1928] 2 K, B. 688. 

1491. Add. Annotation : — Consd. L. C. C. v, 
Hackney B. 0., [1928] 2 K. B. 588. 

1506. Add, Annotation: — to (1) Refd. Palmer 
V. Crone, [1927] 1 K. B. 804. 

1532. Add, Citation : — svb nom. Bletchingdon 
Surveyor v. Dane, 3 New Sess. Cas. 640. 

1542. Add, Citation : — 1 B. B. A. 670. 

Add. Annotation : — Refd. Re Southern By. 
Co. (1935), 153 L. T. 106. 


Vol. XVm.— Duftrass. Cases 

1648. Add, Annotation Refd. L, 0^ C. v, 

B. 0., [1928] 2 K. B. 688, 

1555. Add the following para. : — 

(3) The contract was a contract of in^ 
demnity , & not merely to pay a sum of money, 

6 the tenant was entitled to damages for the 
imprisonment. — A tkins v, Hutton (1909), 
103 L. T. 514 ; 74 J. P. 329 ; 8 L. G. B. 613, 
0. A. 

1576. Before tliis case add “ See^ notr, Land Drain- 
age Act, 1930 (c. 44), s. 31.*’ 

1582. Add. Citation : — auh nom. Neare v, ' 

7 J. P. 143. 

1584a. What may be distrained— Goods outside area 
of Drainage Board — Land of person liable 
partly within area.] — Pltf. owned land part 
of which was outside the area administered 
by defts. The amount claimed from him in 
respect of drainage rates on his land, which 
was situate within the area of defts., Having 
remained unpaid, defts. claimed to be entitled 
to levy distress upon the goods outside their 
area : — Held : the distress warrant, being 
properly issued against a person liable to the 
rate, might be executed upon the goods of 
pltf., even though not within the limits of 
the area administered by defts. — Morse v. 
The Ouse Drainage Board, [1931] 1 K. B. 
109 ; 100 L. J. K. B. 238 ; 144 L. T. 182 ; 49 
J. P. 127 ; 28 L. G. B. 196. 

1588. Add, Annotations : — Apld. B. v. Clements 
Judge, Exp. Ferridge (1932), 76 Sol. Jo. 414. 
Consd. B. V. Kent County Court Judge, Ex p, 
Ferridge (1932), 101 L. J. K. B. 603. Apld. 
Rawlence «fe Squarey v. Spicer, Withers & 
Co. V. Spicer, [1935] 1 K. B. 412. 

1588a. Costs of distress — Power, to levy.] — The 
power given to Comrs, of Sewers by Sewers 
Act, 1833 (c. 22), s. 65, to levy the costs of a 
distress is limited in the cases of distress for 
sums under £20 by Distress (Costs) Acts, 
1817 (c. 93) & 1827 (c. 17).— R. v. Norfolk 
JJ., Ex p. Porter (1926), 96 L. J. K. B. 
168 ; 136 L. T. 327 ; 91 J. P. 14 ; 43 T. L. B. 
53 ; 70 Sol. Jo. 1198 ; 25 L. G. B. 44, D. C. ; 
suh nom, R. v. Smith, Ex p. Porter, [1927] 
1 K. B 478. 

1604. Add, Citation : — svb nom, B. v, Lindsey, 
Parts of, Lincolnshire, JJ., Ex p. Bower, 
107 L. T. 170. 


PART III. SECT. 1, SUB-SECT. 4.— A. 

1427 i. By whom made — Collector ,] — 
The right to serve notice & the 
right to receive payment of mnnlcipal 
taxes rest in the ooUector of taxes & 
not in the city. & the service of the 
notice is not a remedy of the city which, 
upon payment, the landlord is entitled 
to use against his tenant . — Be Hino- 
ston-Smith, Ex p, MaoPhkbson 
Estate, [19241 3 B. L. E. 844; 2 
W. W. E. 1081 : 34 Man. L. E. 312 ; 
3 O. B. K. 41.— -CAN. 

1427 U. Under Viliam Act, 

B, S. S., 1920 (c. 88).)— -The duties of 
the secretary -treasurer of a village under 
this Act do not include that of levying 
distress. Where no person is appointed 
hy the Act for such purpose, the village 


must appoint some person when 
necessary. Sc where distress has been 
levied by a person not authorised, the 
village may subsequently ratify & 
adopt his acts. — Manitoba Oil Pbo- 
DUOTS, Ltd. V . Lanoenbubo Village, 
fl«23J 4 D. L. R. 260 ; 3 W. W. E. 
308.— CAN. 

PART in. SECT. 1, SUB-SECT. 6.- 
A. (b). 

Bk. Measure of damages.] — The 
seizure of goods, worth over $5,000 to 
satisfy a debt of $178 is an oxceasive 
seizure, & a village corpn. having made 
or ratified such an unauthorised seizure, 
was found liable in damages ; &; 
the measure of damans was the 
difference between the full value of the 
goods seized & the value of the goods 


necessary to bo sold to realise the 
amount of the taxes & the incidental 
costs. — ^Manitoba OilProduots, Ltd. 
V. Langknbubg Village, [1023] 4 
D. L. E. 260 ; 3 W. W. E. 308.— CAN. 


PART 111. SECT. 8. 

sm. Bates of public company 

-Oemsiruciion of statute — Bight an ’in 
ise of distress for rnif.j— here a 
atutory i)Ower of distress is 
hioh is “ to bo made levied m tiie 
ime manner, so far as may ho, as 
distreBS hy law npoti a tenant for 
5 iit,” the power is subject to the ia-w 
3 it then cxislt'd or has been snh- 
jquently enacted with respect to a 
[stress by a landlord for rent. 1 
Winnipeg Lle( 'Jhio Co., [19331 2 
r. W. E. 260.— CAN. 
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Cmcs 1907 — ^irao. Ungush akd EMfiRi Digest Suppi.1!Mbnt, 


Part IV.‘ — Distress 

1607. Add, Annotations : — ^HefdL R* v. Swansea 
Income Tax Comrs., Mx p, English (^wn 
Spelter Co*, [1^26] 2 K. B. 250. Mentd. Ingle 
V. Earrand, [1927] A. 0. 417. 

1609. Add. Annotations: — As to (1) Reid. Glamor- 
gan County Council v Glassbrook, [1924] 1 


for Assessed Taxes. 

K. B. 870. Generally, Reid. China Naviga- 
tion Co. V. A.-G. (1932), 48 T. L. B. 376. 

1686. Add. Annoiaium : — Reid. Hckford v. Quirke, 
Pickford e. I. B. Oomrs. (1927), 188 L. T 
600. 


Part VI. — Distress under Summary Jurisdiction Acts. 

1668. Add, Annotaiion : — Refd. R. v. Judge, Exp. Isle of Ely Justices (1931), 100 L. J. K. B. 360. 


Part VII. — Distress Damage Feasant. 


1732a. .] — Harrington v. Bush 

(1709), 11 Mod. Rep. 219 ; Fortes, Rep. 265 ; 
Holt, K. B. 23 ; 88 E. R. 1000. 

1732b. .] — OswAY V, Bristow 

(1711), 10 Mod. Rep. 37 ; 88 E. R. 615. 


1766. Add, Annotaiion : — Refd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K, B. 101. 

1780. Add, Annotaiion : — Refd, Back v. Daniels 
(1924), 69 Sol. Jo. 160. 


PART IV. SECT. 1. 


g i. .1 — Where several 

quarter seotions are separately asBessed, 
a seizure for taxes of goods belonging 
to a person other than the person taxed 
or owner of the )and in possession 
thereof can be made only for the taxes 
owing with respect to the particular 
quarter section on which the goods are 
found. — Sprtngbank Municipality v. 
Walker. [1925] 1 D. L. R. 925 ; [1925] 
\ W. W. R. 097 ; 21 Alta. L. R, 344.— 
CAN. 


g ii. .] — Under MimlcipaJ 

District Act, Ii. S. A., 1922 (o. 110), 
the right to seize chattels lying on the 
land taxed, but not belonging to the 
person taxed, is limited to the case in 
which the person assessed is in actual 
occupation of the land. — Scott v. 
Municipal District of Woodford 
(Alta.), [19251 4 D. L. R. 783 : [1925] 
3 W. W. R. 727 ; aj:fg„ [19251 2 W. W. 
R, 678.— CAN. 


1. On second distress — Fird 

Iress ofesfrucfed.]— When the levying 
of a distress Is obstructed by the party 
whose goods are being distrained & 
the distrainor is thereby prevented 
from realising the fruits of the distress, 
he Is entitled to levy again ; &; on the 
second distress he is not confined to 
seizing the goods previously distrained. 
— Qislason V. Rural Municipality 
o^* Foam Lake & Ward, [1929] 2 
D. L. R. 386 ; 1 W. W. R. 283 ; 23 
S. L. R. 369.— CAN. 

q II, Goods Sfubiect of security 

under Bank Act, a, 88.]— Held.* the 
bank was In actual Sc exclusive posses- 
sion of the premises Sc business at the 
time when the city corpn. seized the 
goods for taxes upon the realty & for 
business tax ; the seizure was therefore 
Invalid. — Brantford City v. Im- 
perial Bank, [1930] 4 D. L. R, 068 ; 
66 O. L. R. 625 ; 12 O. B. R. 39 ; affg,, 
[1930] 2 D. L. R. 669 ; 64 O. L. R. 
671 ; 11 O. B. R. 319,— CAN. 

tm. Right of sheriff to eeZZ land — 
InsuffUsieni distress ,} — Dob d. Bebl 
t. Reaumoee (1834). 3 O. S. 243. — CAN. 

■n. .] — Foley e, Moodie 

(1868), 18 U. O. R. 254.— CAN. 


gp^ j — F razer v. Mattiob 

(1860), 19 U. C. R. 150.— CAN. 

Bt. Sale of morigaged land — Purchase 
by mortgagee — Right of mortgagee — To 
surplxis,] — Re Grant (1891), 7 Man. 
L. R. 468.— CAN. 

sv, To whole security.} 

—Farrow v, Massby-Harris Co., 
Ltd., [1927] 3 D. L. R. 997 : [1927] 
2 W. W. R. 539 ; 21 Sask. L. R. 610.— 
CAN. 


sw. Validity — Failure to give 

notice to persons interested .**] — 
Standard Trusts Co. v, Hiram 
Municipality, [1927] 1 D. L. R. 1063 ; 
[1927] S. O. R. 50.— CAN. 

6X. Notice to mortgagee of 

application for title sent to ^orong 
address .] — Howe v. Kipp, [1927] 3 
D. L, R, 1048 ; [1927] 2 W. W. R. 
622 ; 21 Bask. L R. 637.— CAN. 


sz. Debt Adjustment Act, 1933— 
Whether permit necessary — Distress by 
secretary -treasurer .] — Seizures Act, 1933, 
being a general Act. sect. 18 thereof, 
which provides that no seizure shall 
he made except by the sherlfl! or 
sheriff’s bailiff, does not overrule 
sect. 357 of Mimlolpal District Act, 
1926, c. 41, which specifloally declares 
that where taxes remain unpaid the 
secretary-treasurer of the district may 
levy the same with costs by distress. 
A permit from the boaxd established 
under Debt Adjustment Act, 1933, 
is not necessary in the cose of the levy 
of a distress by a secretary-treasurer 
under the provisions of Municipal Dis- 
trict Act. — ^Miller v, St. Lina Muni- 
cipal District, [1934] 1 W. W. R. 1. — 
CAN. 


PART IV. SECT. 3. 


sg. Suspension of poinding — Grounds 
/or.}— Comploiner, who resided in 
ScotlandjL was assessed to Income Tax, 
Sohed. E., for the year 1928-29, by 
a body of General Cfomrs. in England 
In respect of director’s fees received 
from an English co. He duly appealed 
against this assessment Sc it was 
averred by the resp. that a notice was 
sent to oomplalner summoning him to 
a meeting of the Gomrs. for the hearing 
of his appeal. Oompledner denied 
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that such a notice was sent to, or re- 
ceived by him. He did not attend the 
appeal meeting Sc the assessment was 
confirmed by the Oomrs. Subse- 
quently, the Oomrs. Issued a certificate 
that complainer had been duly assessed 
& charged with the tax, which was 
unpaid. Sc, upon application by the 
oolleetor of taxes for the Galashiels 
district of Selkirk, the sherllf -sub- 
stitute for the comity issued a warrant 
for recovery. Goods belonging to 
oomplalner having been poinded by 
the sheriff officer, complainer presented 
a note of suspension in the Bill Chamber 
in terms of sect. 21 of Exchequer Court, 
(Scotland) Act, 1856. The note having 
been duly passed, It was thereafter 
enrolled as an exchequer cause. In the 
note complainer craved the ct. to 
suspend the notice of poinding on the 
following grounds : (a) that complainer 
had duly appealed against the assess- 
ment under which the tax was charged , 
Sc that since, as he alleged, no notice 
of the hearing of the appeal had been 
sent to or received by him, the appeal 
had not been determined according to 
law. Sc the tax charged was not recover- 
able ; (b) that the schod. of poinding 
served by the sheriff officer upon com- 
plainer was defective in that It stated 
that the goods poinded would bo sold 
in default of payment of the tax within 
four days Instead of five days, as 
prescribed by Income Tax Act, 1918 
(c. 40), B. 166 (3 ) : — Held : the note of 
suspension foil to bo refused on the 
ground that the decision of the General 
Oomrs. confirming the assessment upon 
complainer could only be set aside by 
an order of an English ct. Sc the poind- 
ing was not Invalid by reason of 
the inaccurate statement In the ached, 
of poinding. — Rut’HRRford v. Lord 
Advocate (1931), 16 Tax C3as. 146. — 
BOOT. 


PART VI. SECT. a. SUB*S£CT. 1. 

1 1 , Masters <Sr Servants Act, 

1920.] — Under Masters Sc Servants Act, 
R. S. S.. 1920 (o. 206), as it Stood 
prior to its amendment by 1980, a 
justice of the peace had no power in 
making an order against a master to 
impose imprisonment In default of 



iSOt. AM* Aftiwtaiion : — Held« London Oorpn. v* 
Lyons, Son & Oo. (Fruit Brokers), Ltd*, 
[1936] Oh. 78. 


1816. Add, Annotation: — ^FoDd. Bevir r. Si3tiih> 
Wagon Co. (1936), 80 L. Jo. 162. ! 


distress. Qu, : whether sieoe said 
amendment, which eliminates from the 
Aot the power to enforoe payment 
against a master by distraining on his 
goods, the provisions of sect. 739 of 
the Criminal Code now apply. — 
BuBfiANK V, Zimmerman, [1930] 2 
W. W. B. 744 ; 3 D. L. R. 816 ; 64 
Can. C. C. 238.— CAN. 


la. Imposition of hard labour — 
ValidUv — Criminal Oodot s. 739 (2).}— * 
E. V, Rilby (N. S.) (1906), 14 Can. 
Grim. Oaa. 346,--OAN. 


PART VII. SECT. 6, 

1782 i. FaUiire to maintain fences — 
Cattle straying on to land .] — Bolton v. 
MaoDonaxd (1894), 3 Ten*. L. B. 269. 

—CAN. 

sb. Cattle wandering on public road — 
Right of adjoining occupier to impound.] 
— Where cattle are wandering on a 
public road in the circumstances 
specified In Pounds Act, 1915, s. 17. 
they may lawfully be impounded imder 
that section by the occupier of land 
adjoining the road, notwithstanding 
that the council of the municipality in 
which the road Is situated has con- 
sented to their being on the road, 
has thereby waived the right to im- 
pound them given by Local Govern- 
ment Act, 1915, 88. 407, 498. — 

Moloney v. Wilson, [1929] V. L. R. 
265 ; Argus L. R. 223.— AUS. 


PART VII. SECT. 8. SUB-SECT. 1.— A. 

e (p. 445) 1. Notice — Under 

Stray Animals Act.] — On an appeal 
from a summary conviction imder the 
above Aot for illegal Impounding; — 
Held: the conviction should be quashed 
as the record did not show that the 
notice required by s. 34 was given to 
the poundkeeper. — Stahn v, Peutkrt 
(1922), 70 D. L. R. 285 ; [1922] 2 
W. W. R, 835,— CAN. 

e (p. 445) ii. — R. v. 

Jolly, [1035] 1 W. W. R. 351.— CAN. 

e (p. 445) iii. To detain animals 

as security for expenses .] — ^When 
animals wrongfully taken under colour 
of damage feasant are impoimded in a 
mtmicipol pound & the poimd -keeper 
receives them in ignorance of the 
wrongfulness of the taking & without 
participating in the wrong, he has a 
right to detain them as security for 
his expenses in feeding them & for his 
fees under the bye-law. — MoCaw v. 
Ryczokosici. [1931] 1 W. W. R. 86; 
1 D. L. R. 849 ; 39 Man. L. li. 339.— 
CAN. 

PART VII. SECT. 8. SUB-SECT. 1.— B. 

1818 i. Must he a fit <&: proper pound.] 
— Under Stray Animals Act. 1920, 
animals impoimded must be placed in 
the poimd provided by the municipal 
oonnoil under s. 9 ; & where a pound - 
keeper placed & kept horses upon a 
fenced quarter section owned by him 
& separated by a road allowance from 
the pound provided by the municipality 
& tne fence being broken down, the 
horses escaped or were driven ofi ; — 
Held : the municipality was liable 
under s. 9, as it must be taken to have 
assumed the risk of placing keeping 
the horses in a place other than an 
authorisedpound. — Sinwiok v, Elfros 
[19241 2 WT W. R. 765.— CAN. 


PART VII. SECT. 8, SUB-SECT. 1.— E. 

ki. .1— Where under Stray 

Animals Act, 1916, s. 27 (1 ), the posting 
of notices of sale of impounded animals 
were not complied with : — Held : the 
sale amounted to a oonveision &c the 
pound-keeper, & the municipality 
employing him, were liable in damages, 

05 (1 ) the posting of two notices within 
the mnniolpallty & one outside it was 
not a oompliance with the Act ; 
(2) where animals are branded, the 
pound-keeper is guilty of negligence in 
falling to mention the brands in the 
notices. — Leaoh v, Mantario Rural 
Municipality No. 262 & Mom, [1921] 

1 W. W. R. 132 ; 56 D. L. K. 735 ; 14 
Soak. L. R. 25.— CAN. 

k ii. .] — Where there is 

nothing indicating the presence of a 
brand on an impounded animal the 
poundkeeper is not obliged to fool aU 
over its body in search of a possible 
brand, in order iiroperly to describe 
the animal in the prescribed advertise- 
ment. 

The sale of an Impounded horse by 
a poundkeeper : — Held : defective be- 
cause notices of the Impounding & of 
the sale had not been properly posted, 

6 both the pound -keeper & the 
municipality which employed liim were 
liable in conversion for the value of the 
horse at the time of sale. — BiiowN v. 
Rural Munioipaijty of St. Fbancoir 
Xavier & Breland (Man.), [1925] 1 
W. W. R. 42.— CAN. 

j 1 . ] — Where the 

posted & published notices of the 
Impounding of an animal under Stray 
Animals Act, R. S. S., 1920, c. 124, 
the owner of the animal was unknown, 
did not describe the brand correctly & 
the description of the animal was 
Insufficient to satisfy the requirements 
of sect. 26 (1) of the Act, it was held 
chat the sale was invalid, & that the 
municipality & the poundkeeper were 
liable for the value of the animal, 
which was placed at the amount for 
which It was sold at said sale, — 
Miu.er and Mui'ch V. Loreburn and 
Kelly Rural Municipalitt, 11928] 
4 D.L. R.251; [1928] 2 W. W. R. 66; 22 
Sask. L. li. 486.— CAN. 

sd. Payment of residue to owner — 
Domestic Animals Aci^ 1921 (c. 50) — 
Municipal Distrvet Act, 1911 (c. 3).] — 
The effect of the amendment made by 
88. 27, 28 of the former Act extonds the 
period of twelve months provided by 
«. 213 of the latter Aot, for application 
for payment to the owner of the residue 
of the proceeds of sale of an impounded 
animal, to twenty-four months from 
the date of sale. — Gollan v. Sterunq, 
[1924] 3 W. W. R. 209.— CAN. 

PART VII. SECT. 8, SUB-SECT. 2.— A. 

1838 11. Payment by un- 

eerUfted chegue.'X — The delivery of an 
uncertified cheque to the poundkeeper 
is not a ** deposit of the amount claimed 
for damages within Stray Animals 
Act, R. 8. S„ 1920, c. 124, 8. 34 (1), 
even though the poundkeeper treats 
the cheque as cash. What the Act 
contemplates is the payment of money. 
The deposit of the money is a condition 
precedent to the right of the owner of 
the Impounded animal, which is released 
under the sect., to institute proceedings 
against the person impounding It. — 


Wiley e. Booker, [1928] 2 W. W. E* ^ 
329.— CAN. 

PART VII, SECT. 9. 

■f. Confection — Under Stray Ani- 
mala Act, 1920 (c. 124).]— Wbew the 
evidence showed that accused had 
been wrongfully oonvioted of an offence 
of unlawfully rescuing cattle under a 
provincial Aot, in that he bad merely 
made an attempt; — Held: (1) the 
offence, not being an indictable offence, 
could not be remitted to the magistrate 
to oouvlot of an attempt under CMmlnal 
Code, 8. 949 ; (2) s. 49 (d) of the above 
Act did not apply to the portion of the 
province within which the offence was 
charged to have been committed. — 
R. V. GuRSKf (1922), 69 D. L. R. 191; 
38 Can. Grim. Cos. 139; [19221 3 

W. W. R. 640.— CAN. 

PART VII. SECT. 12. 

1 1. Measure of damages,] 

— Damages were fixed on the basis or 
prices obtained at auction sales, for 
while it may be that prices paid at 
auction sales are not as large as ore 
UBuallv obtained at private sales, still 
the prices obtained at auction sales very 
often have a great deal to do with 
fixing the price of an animal In 
he community. — S inwick v. Elfros, 
[1924] 2 W. W. R. 755.— CAN. 

g ii. AlUneance for pound- 

keeper* s fees rf* expenses.] — In an action 
for damages for the conversion of 
animals Illegally sold at a pound -sale, 
dofts. have no right to an allowance 
for the pound -keeper’s fees or expenses. 
— Leach v. Mantario Rural munici- 
pality No. 202 & Moir, [1921] 1 
W. W. R. 132 ; 56 D. L. R. 735 ; 14 
Sask. L. R. 25.— CAN. 

g III. Complaint under Stray 

Animals Act. R.S.S., 1930, s. 41.]— An 
owner of impounded animals who gives 
a notice under sect. 41 of Stray Anlraals 
Act, R.S.S., 1930, that he intends to 
complain against the person impound- 
ing the animals hoe two courses open 
to him ; (a) he may make a deposit & 
get immediate possession of the 
animals : or (6) he may not make any 
deposit cc let tlxo animals remain with 
the poundkeeper until the adjudica- 
tion &, if it is adjudged that the 
animals are Illegally impounded, the 
justice shall order that they be returned 
to the owner. A cheque, if accepted 
by the poundkeeper a-s a deposit, is a 
good deposit under the Act, — Cadrain 
V. Nash, [1935] 1 W, W. R. 622 ; affd,. 
[1935] 2 W. W. R. 383.— CAN. 

k i. .j— I’ltf. im- 

poiuuicd with a poundkeeper cattle 
w'hich had com© on to his land throiurli 
a wire fence & claimed damages. I'lje 
poundkeeper, without obtaining pay- 
ment of the damages or security 
therefor, released the cattle to the 
owner on receipt ot the latter’s cheque, 
payment of which was stoi)t)C(l. ou 
appeal by the owner the council of ti)e 
mimicipality decided that Die fence 
was not a lawful fence that pltf. was 
not eiititled to damages. Pltf. sued 
the poundkeeper *S: the inumetpality 
for the damages: — Urld : was 

entitled as against both defts. to the 
damages elaiined,- r. 

OIPAL Dihtkjct of Rka vek I) AM, f J .)2.> J 
1 I). L. It. 1209: I102.'i] 3 U. V\. R. 
369.- CAN. 


33 



Case 1870. English and Empiee 1)igbst Supplement. 

Part VIII. — Distress for other Purposes. 

1870. Add. Citaiiona :sub nom. R. v. Foedham, L. B. 8 Q. B. 501 ; 42 L. J. M. C. 153 ; 22 W. R. 85. 


PART VIII. SECT. 6. 

sr. Effect ^of IHstrese Act. R. 8, S.. 
1930, 8, 8.) — The rifirbt conferred by 
sect. 8 of Distress Act, K. S. S., 1930 
(which confers upon mtgrees. & vendors 
of land a certain extraordinary ri^rht 
agralnst third parties with whom they 
have not entered into any contract, 
but who occupy, by lease from the 
mtgor. or vendor, or otherwise, the 
land which constitutes their security) 
is the right to receive from the occu- 
pant of the land its rent or its rentable 
value, $c may be exercised against the 


occupant whether or not the mtgor. 
or vendee has attorned tenant to the 
mtgee. or vendor. It has nothing to 
do with the rights Sc remedies of 
parties who are by contract In the 

J )osltion, in respect of each other, of 
andlord Sc tenant. — B ailby v, MiiUiER 
Sc Broatoh, [19321 3 W. W. R. 260. 
—CAN. 

si. Distress for relief advances — 
Application of Debt Adjitstment Act .] — 
The distraining by a municipality of 
the goods of a ** resident for the 
purpose of satisfying claims for relief 


advances or ho^ital aid la a proceed- 
ing to which Debt Adjustment Act, 
1933, applies. — Basque Canadiknnb 
Nationals v. Wood River Rural 
MuNioiPALrrY, [1935] 3 W. W. R, 9. — 
CAN. 

aq. Distress 67/ mortgagee — Validity.] 
— Seizure by distress for arrears of 
interest under a abort form mtge. 
containing no attornment clause is 
illegal if made at night. — Shaw v. 
Goodberrt, [1936] 4 D. L. R. 198: 
O. R, 497.~-OAN. 
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Vol. XK. Cases 4—168. 


EASEMENTS AND PROFITS A PRENDRE. 
Part I. — Nature and Characteristics of Easements. 


4* Add. Annotation: — Aa to {!) Reid. Sack v. 
Jones, [1925] Oh. 235. 

8. Add. Annotation: — Aa to (1) Reid. I. R. 
Oomrs. V. NciW Sharlston Collieries Co., 
L1937] 1 K. B. 583. 

20. Add. Annotation: — Aa to (1) Consd. Todrick 
V. Western National Omnibus Co. (1934), 103 
L. J. Ch. 224. 

25. Pop “ Distinguished Irom running powers over 
railway.] ” read .]** 

27. Add. Annotaiiona : — Reid. Simpson v. Weber 
(1926), 133 L. T. 46 ; Aldridge v. Wright, 
[1929] 2 K. B. 117 ; Vanderpant v. Mayfair 
Hotel Co., [1930] 1 Oh. 138 ; Keewatin Power 
Co., Ltd. V. Lake of the Woods Milling Co., 
[1930] A. C. 640. 

36. Add. Annotation: — Aa to (1) Reid. Callard 
V. Beeney, [1930] 1 K. B. 353, 

48. Add. Annotations : — Held. Back v Daniels 
(1924), 69 So). Jo. 160; Hackney B. C. v. 
Metropolitan Asylums Board (1924), 31 


L, T, 136 ; Bertram v. Wightman, [1936] 
2 All E. R. 487. 

66. Add, Annotations : — Refd. Secretary of State 
for India in Council v. Fourcar & Co. (1934), 
50 T. L. K. 2 11 ; Symos & Jaywick Associated 
Pi’operties, Ltd. v. Essex Rivers Catchment 
Board, [1937J 1 K. B. 518. 

60. For words at commencement of para. (2) 
“ There is no distinction ** read “ There is a 
distinction.’^ 

Add. Annotaiiona: — Aa to (2) Consd. Lid- 
diard v. Waldron, [1933] 2 K. B. 319. Reid. 
Aldridge v. Wright, [1929] 1 K. B. 381. 

68. Add. Annotations : — As to {i) Reid. Aid ridge v. 
Wright, [1929] 2 K. B. 117 ; Greg v. Planque, 
[1936] 1 K. B. 669. 

69. Add. Annotation : — Held. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

73. Add. Annotation : — ^Held. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 


Part Hi. — Creation of Easements. 


89. Add. Annotation : — Reid. Lord Strathcona 
S.B. Co. V. Dominion Coal Co. [1926] A. C. 
108. 

97. Add. Annotations : — ^Expld. & Distd. S. E. 
Ry. V. Cooper, [1924] 1 Ch. 211. Consd. 
York Corpn. v. Leetham, [1924] 1 Ch. 557. 
Refd, Birkdale District Electric Supply Co. v. 
Southport Corpn., [1926] A. C. 365. 

98. Add. Annotaiiona : — Consd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211, Reid. Birkdale 
District Electric Supply Co. v. Southport 
Corpn., [1926] A. C. 365. 

103. Add. Annotation : — Reid. I. R. Comrs. v. 
New Sharlston Collieries Co., [1937] 1 K. B. 
583. 

121. Add. Annotation : — Consd. Keewatin Power 
Co,, Ltd. V. Lake of the Woods Milling Co., 
[1930] A. C. 640, 


124. Annotaiiona : — For “ Mentd. Poulton v. Moore 
(1913), 83 L. J. K. B. 875,” read « Consd. 
Poulton V. Moore (1913), 83 L. J. K. B, 876.” 

139. Add. Annotaiiona: — As fo(l) Distd. Aldridge 
V. Wright, [1929] 2 K. B. 117. Generally, 
Refd. Liddiard v. Waldron, [1934] 1 K. B. 436. 

145. Add. Annotation : — Consd. Callard v. Beeney, 
[1930] 1 K. B. 363. 

147a. According to intention ol parties — Common 
approach — Not effective until approach 
cleared.] — Swan v. Sincilair, No. 515, post. 

163. To first para, of headnote add 

* whether such intention can be 
collected from anything dehors the deed, as, 
from a plan of the premises marked on par- 
ticulars of sale referred to in the deed. 
Senible : not. — B arlow v. Rhodes (1833), 1 
Cr. & M. 439. 


PART 1. BEOT. 2, SUB-SECT. 2. 

20 V. .] — Qafbs V. Fish, 119271 

V. L. R. 88 ; 48 A. L. T. 161 ; [1927] 
Argufl L. R. 111.— AUS. 


PART II. 

76 1. IHai^inffuished from profits d 
prendre,] — Bbatt v. Township op 
Maldhn, [1927] 1 D. L. R. 1116 ; 60 
O. L. R. 102.— CAN. 

80 i. Diaiinauished from lioenoe .] — 
Whipp V, Maokbt, [19271 1. R. 372.— 
IH. 


PART HL SECT. 1, SUB-SECT. 1. 

M, Ptihlio right .] — Thoiigh the public 
oaimot acquire ownership of a land, 
it oan acquire over it an easement 
by grant. — U bsan Kasim Sapt o. 
aaOGEUBTABT OF STATU FOB INDIA (1928), 
I. lu R. 47 Mad. 116.— IND. 


PART III. SECT. 1. SUB-SECT. 2.— A. 


PART III. SECT. 1, SUB-SECT. 4. 


98 i. Mtist not he ultra rirc«.) — A 
corpn. having agreed to grant an ©aae- 
ment to lay pipes over certain land : — 
Held : the granting of such easement 
being quite consistent with the pur- 
poses for which the ooii)n, was auiho- 
rJsed to hold land, it was oompetent 
for the corpn. to make such grant.— 
Banks Pkninsula Eleotrio Power 
Board t>. Akaroa Borough Council, 
[19231 N. Z. L. R. 880.— N.Z, 


98 U. —— — Quebec Public VtUity 
^ommiaition .] — a idd: the above com - 
alsslon had no . power to ci^ate 
, servitude, or any other r^ht, m 
roperty of a public 
loNTREAL Tramways Co. ^on- 
BAal-Nord Villbj, [1924 j a. C. 984. 


107 i. fCasement cannot be resenuU or 
excepted .] — An easement caiiTi<>t strictly 
be made the subject either of excepTion 
or reservation m a deed of conveyance 
of land, — OiTAwa Khur'jK’K’ Itv. Co. 
V. Federal l>i,sTft.irT Comwssion. 
11931] 1 V. L. n. 487; 00 O. L. fl. 
164.— CAN. 

part III. SECT. 1, SUB-SECT. 6. 

sb. Devine of adjomiug plotn to two 
d-evificeS'—Conditum for inainUrmnce. of 
riuht of way.]-- v-ansioki^k v. Kelly 
(1877), 42 U. O. 11. 274.— CAN. 

PART III. SECT. 1, SUB-SECT. 6.— A. 

n. For n ” substitute “ 147a i, ” 

o. For ** o substitute ** 147a li.'* 

p. For ** Buhfitituta ** 147a Ui.** 
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Casea 156— 196a. English and Empikb Digest Supplement. 


156. Add, Annotation : — Apld. Borman v. Griffith, 
[1930] 1 Oh. 493. 

161. Add, Annotation : — Consd. Greg v, Planque, 
[1930] 1 K. B. 669. 

166. Add, Annotatione : — As to {!) Expld. Aldridge 
V, Wright, [1929] 2 K. B. 117. As to (2) Dbtd. 
Liddiard v. Waldron, [1934] 1 K, B. 436. 

173. Add. Annotations: — Refd. Aldridge v. Wright 
(1929), 98 L. J. K. B. 682 ; Liddiard v. 
Waldron, [1933] 2 K. B. 319. 

178. Add. Annotation : — As to (2) Reid. Aldridge 
V. Wright, [1929] 2 K. B. 117. 

C. (Vol. XIX., p. 36). 

Conveyancing Act, 1881 (c. 41), s. 6, is 
now replaced by Law of Property Act, 1926 
(c. 20), s. 62. 

181a. Whether preventing acquisi- 

tion by prescription. — Land was conveyed 
to plfcf.^s predecessor in title by a conveyance 
dated Dec. 30, 1907, at which time no house 
had been erected on the land conveyed. The 
conveyance was expressed not to include 
any easements or implied easements of 
light & air over any other land now or 
formerly part of the A. estate.’* A house 
was subsequently erected on the land con- 
veyed, &; this was conveyed to pltf. by a deed 
dated Jan. 17, 1934, “ together with such 
rights, easements appurtenances & sub- 
ject to such reservations as ai'e set out ” in 
the conveyance of Dec. 30, 1907. Defts., 
who had acquired land which was part of the 
A. estate, erected a wall near a window of 
pltf.’s bouse, which substantially interfered 
with the light coming thereto. Pltf. claimed 
damages on the ground that she had, imder 
Prescription Act, 1832 (c, 71), s. 3, acquired 
an easement of light, with which defts. had 
interfered ; — Held : pltf. was entitled to 
damages, as under the above sect, she had 
acquired a prescriptive right to the light in 
question, which the terms of the two above- 
mentioned conveyances did not operate to 
exclude. — Hapgood v, Martin & Son, Ltd. 
(1934), 162 L. T. 72 ; 61 T. L. B. 82. 

181b. — Right of way struck out of draft con- 

veyance.] — Clark v. Barnes, No, 196a, post. 

182. AM. Annotation : — Refd. Clark v, Barnes, 
[1929] 2 Ch. 368. 

183. Add. Annotations: — Consd. Gregg v. Richards 
(1926), 95 L. J. Ch. 209. Refd. Aldridge v. 
Wright, [1929] 2 K. B. 117. 

185. Add. Annotation : — Consd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

186a. .} — In the conveyance to pltf. of 

a house & land there was an express grant to 
her of a way described as coloured green on 
the plan indorsed on the deed. The part 
coloured green was four feet wide & formed 
art of a wider roadway running along the 
ack of the adjoining houses to the back 
premises of pltf.’s house. At the time of the 
conveyance a right of access for vehicles to 
pltf.’s back premises over the whole roadway 
was enjoyed with the house conveyed. The 
habendum in the conveyance was “ to hold 
same with the benefit of ail such easements & 
privUeges in the nature of easements as are 
now subsisting in respect of the property 
hereby conveyed.” Pltf. claimed that the 
right to use the whole width of the roadway 
for the purpose of access of vehicles to her 


back premises passed to hei^ under her con- 
veyance ; — Held : that the right claimed 
passed to pltf. by virtue of sect. 6 (2) of the 
above Act, there being no unequivocal “ con- 
trary intention ” expressed in the deed 
within sect. 6 (4), sufficient to negative the 
passing of such right. — G regg v. Richards, 
[1926] Ch. 621 ; 96 L. J. Ch. 209 ; 135 L. T. 
75; 70 Sol. Jo. 443, 0. A. 

Annotation : — ApW. Hapgood v, Martin & Son, Ltd. (1934), 
162 L. T. 72. 

189. Add, Annotation: — As to (1) Refd. Barlett v. 
Tottenham, [1932] 1 Ch. 114. 

190. Add, Annotation: — As to {\) Refd. Gregg v 
Richards (1926), 95 L. J. Ch. 209. 

195. Add, Annotations: — As /o (1) DJstd. Aldridge 
V, Wright, [1929] 2 K. B. 117. As to (3) 
Refd. iSddiard v. Waldron, [1933] 2 K, B. 319. 

196a. Right reputed to be enjoyed with land.] 

— Pltf. at the date of the action was the 
owner in fee simple of certain plots of land 
in the village of C. in the county of Sussex, 
numbered on the Ordnance Survey Map 634, 
a portion of 635 & 636 ; also of a strip of 
land coloured brown on the plan on the con- 
veyance to pltf., leading from the plot 634 
& part of 636 to the high road running from 
C. to a common. Deft, became in Oct. 1926, 
the owner of other plots, numbered 652, 663, 
654 & 618 in the same parish. Plfcf. had 
previously purchased the strip coloured 
brown in 1925, the parcels being as follows : 
” All that strip of land leading from W. 
Fields ” — which were the plots 662 & 653 — 
” to the high road running from the village 
of C. to ... C. common in the parish of 
P. . . ; the habendum being to pltf. in fee 

simple ” to the use that the vendor his heirs 
^ successors in title owner or owners . . . 
of the hereditaments coloured red ” — which 
were the plots 634, 663 & 652 — “ . . . shall 
have full right & liberty ... to pass & 
repass . . . over & along the piece of land 
coloured brown on the said plan . . Pltf. 
subsequently, in June, 1926, purchased at 
an auction sale the plots referred to above, 
634, part of 636, 652 & 653 ; deft, also bought 
the plots numbers 618 & 654. The plots 
purchased by pltf., being Lot 24 in the sale, 
were described as including a right of way 
for all purposes over the brown strip. By 
that purchase pltf., having become the legal 
owner of the dominant & servient tene- 
ments, the right of way became merged. 
Pltf. subsequently contracted to sell plots 
653 & 652 to deft. In the draft conveyance 
submitted to pltf.’s solrs. by deft.’s solrs., 
a right of way was inserted in favour of the 
urchaser (deft.) over pltf.’s land to the 
rown strip. This was struck out by the 
solrs. for the vendor (pltf.) ; & no grant was 
shown in the conveyance ultimately executed 
by the parties in Oct. 1926, of any right of 
way. Pltf. found later that deft, was passing 
over a track in plot 634 in order to make use 
of the brown strip for the purpose of taking 
farm carts from his own land over pltf.’s 
property to the high road ; & he claimed a 
right of way. Pltf. sought a declaration that 
deft, was not entitled to any such right of 
way as he claimed, & further that the con- 
veyance to deft, of plots 052 & 663 might be 
rectified by the express exclusion therefrom 
of any implied right of way which might arise 
under Law of Property Act, 1926 (c. 20), 
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8. 62 : — MM : though the right to use the 
track was one reputed to be enjoyed with the 
land, that was plots 653 &, 662, & to that 
extent deft, was entitled to succeed, yet 
pltf. was entitled to have the conveyance 
rectified. The evidence showed that neither 
pltf. nor deft, intended that any such right 
should pass on the conveyance of plots 663 
662. The conveyance therefore would 
be rectified by the insertion therein of proper 
words limiting the implication of any right 
of way which might arise under the Law of 
Property Act, 1025 (c. 20), s. 62. — Clark v. 
Barnes, [1929] 2 Ch. 868; 99 L. J. Ch. 20; 
142 L. T. 88. 

ArmotcUion : — Refd. Borman v. Griffith. [1930] 1 Ch. 493. 

196b. What amounts to assurance of property 
or of an Interest therein ’* — Agreement for 
lease exceeding three years.] — By an agree- 
ment in writing dated Oct. 10, 1923, J. 
agreed to demise to pltf. The Gardens, 
“ with the paddock, orchard, & adjoining 
gardens,” for seven years from Sept. 29, 
1923. These premises were situate in a 
largo park called Wood Green Park, & were 
not approached by any public ro^. The 
agreement did not expressly reserve any 
right of way to pltf. In 1926, J. executed a 
lease to deft, of The Hall, & the remainder 
of the park, for fourteen years from Mar. 25, 
1926. The Hall had previously been let to 
H., who had surrendered his lease. A 
carriage drive ran from a public highway 
called Silver Street, through Wood Green 
Park, by the side of the front door of The 
Gardens, & on to The Hall. At the date of 
the agreement of Oct. 1923, J. was construct- 
ing, & afterwards completed, an unmetalled 
way from Silver Street to the back of The 
Gardens : but after that date pltf, constantly 
used the drive. Deft, obstructed pltf. in his 
use of the drive. In an action by pltf., 
claiming to be entitled to a right of way over 
the drive; — Held: (1) an agreement for a 
lease exceeding a term of thr^ years is not 
an “ assurance of property or of an interest 
therein,” within Law of Property Act, 1926 
(c. 20), e. 205 (1) (ii), & therefore cannot be 
deemed to in chide the general words of 
sect. 62 of that Act ; (2) the tenant was in 
the same position as if the ct. had granted 
specific performance of the agreement, i.e., 
in regard to rights of way, as if, before the 
coming into force of the Conveyancing Act, 
1881, the property had been demised with 
no mention of rights of way ; &, in the 
circumstances, a demise to pltf. of a right to 
use the drive upon terms must be implied. — 
Borman v. Griffith, [1930] 1 Ch. 493 ; 99 
L. J. Ch. 296 ; 142 L. T. 646. 

Annotalimi :--A8 to (2) Refd. Liddlard v. Waldron. [1933] 
2 K. B. 319. 

204a. Intention ol parties — No evidence of 

Intention to determine status quo.] — Two 
adjoining houses, originally belonging to one 
person, subsequently became vested in pltf. 
& deft, respectively. For some years before 
the severance of ownership, a creeper had 
been growir^ in what was now deft.’s garden 
with its foliage spreading along the wall of 
pltf.’s house. Also» agahi before the sever- 


ance of ownership, the post of a gate leading 
from what was now doft.^s garden had been 
fastened by plugs & nails into pltf.’s wcdl. 
The growth of the creeper had from time to 
time reached pltf.’s gutter, Sc he had been 
obliged to cut it back. Pltf. brought an 
action for trespass in respect of the two 
above-mentioned acts, Sc the county ct. 
judge found both acts to be trespasses ; — 
Held : both the growth of the creeper on 
pltf.'s wall & the fastening of the gate to 
pltf.’s wall would amount to trespasses, 
unless they could be justified by the existence 
of an easement ; the implied reservation of 
an easement in a grant of property depends 
on the common intention of the parties ; here 
there was no evidence that it was not the 
intention of the parties to the conveyance 
that creeper Sc gate-post should remain, Sc 
therefore an easement in each case was 
impliedly reserved ; there was, however, a 
duty on the part of the grantee to use care 
that the grantor’s property was not unduly 
interfered with ; deft, in allowing the creeper 
to obstruct pltf.’s gutter had failed to use 
necessary care, Sc as to this part of the case 
the award as to damages must sti^nd. — 
Btmpson v. Wkber (1925), 133 L. T. 46 ; 41 
T. L. R. 302. D. C. 

210a. .] — A grantor cannot ordi- 

narily reserve an easement otherwise than 
by express words for the benefit of land which 
he retains. 

The common owner of two adjoining houses, 
A. & B., at the back of which ran a paved 
path, sold A. without reserving any right 
to use the path except for one specific 
purpose, Sc afterwards sold B. : — Held : in 
the absence of any evidence of a claim of 
user as of right admitted or acquiesced in, 
the purchaser of B. was not entitled to use 
the path at the back of A, for all purposes, 
but was limited to the use which was speci- 
ficallv reserved. — Liddiard v. Waldron, 
[1934] 1 K. B. 435 ; 103 L. J. K. B. 172 ; 
150 L. T. 323 ; 50 T. L. R. 172, 0. A. 


210b. Matter of convenience & not 

necessity.] — Where real property is severed 
by the grant of a part of it, there can be no 
implied reservation, in favour of the property 
retained, of an easement of convenience ; but 
only of an easement of necessity. 

Two adjoining messuages in a terrace, 
Nos. 28 & 30, in common ownership, were 
leased on a ninety-nine years’ lease, which, 
in 1896, was assigned to G., who in 1901 
assigned the lease of No. 30 to pltf.’s pre- 
decessors in title, without reserving expressly 
in favour of No. 28, the property retained, 
any right of way across the garden of No. 30. 
In 1904 G. assigned the lease of No. 28 to 
deft.’s predecessor in title. Pltf. ciaimed m 
the county ct. an injunction restraining delt. 
from crossing on a path across the garden 
of No. 30 from a gate in the fence between the 
two properties, to a gate oi)posit(i. which Jed 
into a passage-way giving access to th(' road 
in front of the terrace. Deft, claimed a 
right of footway acioss this path by reason 
of her occupation of No. 28. The county ct. 
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258 ; 59 O. L. R. 


318.— CAN. 

f ij, .1 — edinbxjroh Life 

ANOB Oo. e. Babnhart (1886), 17 O. p. 

93.— CAN. 


f iil. .] — Lancaster v. Llc rn 

(1927). 27 S. R. N. S. W. 379; 44 
N. S. W. W. N. 89.— AUS. 



Caset 210b— 252a. English and Emfibe 

judge found that both at the time when there 
was unity of possession of Nos. 28 & 30, & 
from the time when the lease of No. 30 had 
been assigned, the path had always been used 
for the limited purpose of removing dust & 
refuse & for bringing in coal, & for no other 
purpose. But he did not find whether this 
user was by pltf.^a leave & courtesy, or 
whether there was an apparent & con-' 
tinuous easement from some certain time. 
Confusing the dates & thinking that the lease 
of the aSeged dominant tenement, No. 28, 
was first assigned, when in fact the lease of 
No. 30 was first assigned, he held that although 
deft, had no unrestricted right of way across 
the path, yet, in 1901, there was an implied 
grant of an apparent quasi-easement enuitog 
to deft, for the limited purpose of removing 
refuse & bringing in coal, Sc he made a declara- 
tion to that effect ; — Held : there was no 
evidence that on the grant in 1901 to the 
pltf .’s predecessor in title where was an implied 
reservation of a right of way in favour of 
deft, across the garden of pltf. for the removal 
of dust & refuse & the delivery of coal. — 
Aldridge ik Wbioht, [1920] 2 K. B. 117 ; 98 
L. J. K. B. 682 ; 141 L. T. 3.52, O. A. 

Annotation: — Consd. Llddiard i>. Waldron, [1934] 1 K. B. 

435. 

215. Add. Annotation : — As to (\) Consd. Aldridge 
v. Wright, [1029] 2 K. B. 117. 

216. Add. Annotation: — As to (1) ReM. Aldridge 
V. Wright, [1929] 1 K. B. 381. 

223. Add. Annotations : — Refd. Sack v. Jones, [1926] 
Ch. 236 ; Aldridge v. Wright, [1929] 2 K. B. 
117 ; Vanderpant v. Mayfair Hotel Co., [1930] 

1 Ch. 138 ; Liddiard v. Waldron, [1933] 2 

K. B. 319. 

226. Add. Annotations : — As fo (1) Consd. Liddiard 
V. Waldron, [1934] 1 K. B. 435. As to (4) 
Consd. .Edridge v. Wright, [1929] 1 K. B. 381. 

229. Add. Annotations : — Apld. Sack v. Jones, 
[1925] Ch, 235. Refd. Simpson v. Weber 
(1925), 133 L. T. 40 ; Aldridge v. Wright, 
[1929] 2 K. B. 117 ; Vanderpant v. Mayfair 
Hotel Co., [1930] 1 Ch. 138; Liddiard v. 
Waldron, [1933] 2 K. B. 319. 

238a. Way.] — ^B orman v. Griffith, No. 196b, 

ante. 

250. Add. Annotations : — As fo (1) Consd. Bartlett 
V, Tottenham, [1932] 1 Ch. 114. As to 
(3) Held. Aldridge v. Wright (1929), 98 

L. J. K. B. 285 ; Liddiard v. Waldron, [1933] 


Digest Supplement. 

252a. .] — was the owner of a 

cottage & farm land (the pink land) under 
two conveyances made to his predecessors 
in title in 1919, Sc deft, was the owner of 
adjoining land (the blue land) conveyed 
to her in 1929 by the same common owners. 
More than forty years ago the common owners 
constructed a collecting tank for water, 
mainly on the pink land, which fed a tank 
(Tank Z) on the edge of the blue land. Tank 
Z was used as a drinking trough for cattle 
Si horses, Si it had no outlet, but was tipped 
towards the south so that it overflowed 
on to the pink land through a wall between 
the pink & the blue land. The overflow was 
then conducted by a stone drain to an open 
watercourse along which the water flowed 
to the southern boundary of the pink land. 
The watercourse then turned & flowed along 
inside the southern boundary, being joined 
at the bend by a natural stream. At least 
from the bend the watercourse was a natural 
stream, & at two points along it were dipping 
points, one used for watering pltf.*s cattle 
& the other used by cottagers & other persons, 
including the occupants of the cottage on the 
pink land & of two other cottages near by 
which also belonged to pltf. In Feb. 1920, 
deft, substituted for Tank Z a covered brick 
tank connected by an underground pipe laid 
along the southern boundary of the blue land 
to a ram which pumped water to deft.^s 
house. There was also an overflow outlet 
to the new tank by which the overflow stiU 
passed through the boundary wall on to the 
pink land, but the flow was substantially 
diminished. In laying the pipe along the 
southern boundary of the blue land in a 
trench, springs were tapped & damage wf^ 
said to have resulted from the escape of this 
water on to the surface of the pink land : — 
Held: (1) as Tank Z had been constructed 
simply for supplying water to cattle & horses 
grazing on the blue land & not for the benefit 
of the pink land, there could be no expectation 
that the overflow from it would be other than 
temporary, & the right to the continuance 
of the overflow did not pass under the general 
words implied in the conveyances of the pink 
land in 1919 by Conveyancing Act, 1881 
(c. 41), 8. 0, now Law of Property Act, 1926 
(c. 20), 8. 62 ; (2) pltf. had no prescriptive 
right to have the water naturally flowing 
in the stream along the southern boundary 
of the pink land augmented by the overflow 
from Tank Z along an artificial watercourse 
which bad been constructed for a temporary 


2 K. B. 319. 


PART lU. SECT. 2, SUB-SECT. 1.— B. 

223 1* Whetfier reservation %oiU he 
implied — Easement of necessUy^Sup^ 
port — Sttbsequeni sale by ffrantor.]-^ 
National Thust Co. v. Western 
Trust Co. (1912), 21 W. h. R. 571 ; 
2 W. W. R. 667 ; 4 D. L. R. 455.— 
CAN. 

PART m. SECT. 2, SUB-SECT. 1.— C. 

g I. Land bounded by 

private rocw!.}— Pltf,. a lessee, claimed 
to be entitled to a ng!ht of way over a 
private road existent «Ct the time of 
the lease & maintained by the lessor, 
owner of adlolnlng lands, as one of the 
approaches from the highway to his 
own boose, & permitted to be osed 
by tenants In prior years without 
oblection. The leased property a« 
described in the lease did not embrace 
this road, but the lessee claimed that 
be & prior oocupiers of the leased house 


had the use of it, as one of the named 
boundaries was tbe roadway, the lease 
impliedly gave him a right of way over 
it : — Held ; the lessee was not entitled to 
the right-of-way. — Brbapt v. McLen- 
nan (No. 2), [19241 8 W. W. K. 924 ; 
83 B. O. R. 460.— CAN. 

g II, Land bounded by 

lane .\ — A conveyance or lease of land 
described as abutting on, or bounded 
by, a lane or right of way, or a convey- 
ance by reference to a plan indicating 
that the land in fact abuts on, or is 
bounded by, a lane or right of way, is 
equivalent to a grant to the oonveyee 
or lessee of access to & fro over that 
lane or right of way. If the ownership 
of the same is vested In the Conveyor 
or lessor. — Oowushaw v. Ponsfobi) 
(1928), 28 S. R. N. S. W. 331; 45 
N. S. W. W, N. 94.— AUS. 

g HI. — . J — The decisionji 

in England prior tb 1881 were not 


uniform on the question whether a 
right of way was a continuous ease- 
ment or not : but the Indian Ease- 
ments Act adopted the view that it 
was not.. Hence on a partition of 
two tenements, a right of way even 
over a well-formed k metalled road 
does not pass to the ^antee as a con- 
tinuous easement. It is this view, as 
enacted in the Act, that must govern 
wherever the Act is In force, in pre- 
ference to the now well-established 
view in England. The wav may, 
however, pass to the grantee if It is an 
easement of necessity; but an ease- 
ment of way cemnot be termed “ neces- 
sary ** though the way was used as a 
way before th« partition or even 
though it may be the most oonveuieut 
or reasonable means of access. If In 
tact there Is another way.^ — ^Naeatona 

GAJrAPATQlAyU U. RATNATAMMAJl 
(1929), L L. E. 58 Mad. 449.— IND. 
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purpose only. — ^B abtlbtt v , TomaJNHAM, 
[1932] 1 Ch. 114 ; 101 L. J, Oh. 160 ; 146 
L. X. 686. 

258* Add, Annotations : — As to (1) Apld* Aldridge 
V, Wright, [1929] 2 K. B, 117. Consd. Lid- 
diard v. Waldron, [1934] 1 K. B. 436. Hefd. 
SiiMson V. Weber U^26), 133 L. T. 46 ; <^eg 
V, Planque, [1936] 1 K. B. 669. As to 
(2) Consd. Aldridge v. Wright, [1929] 2 
K, B. 117 ; Borman v, Grififith, [1930] 1 Oh. 
493 ; Bartlett v. Tottenham, [1932] 1 Oh. 114. 

201. Add. Annotations: — As to {1) Refd. Bartlett 
V. Tottenham, [1932] 1 Ch. 114. As to (6) 
Re£d. Aldridge v. Wright, [1929] 2 K, B. 117. 

264. Add. Annotation : — Retd. O ’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

267. Add. Annotations : — Refd. Vanderpant v. 
Mayfair Hotel Co., Ltd., [1930] 1 Ch, 138 ; 
Liddiard v. Waldron, [1933] 2 K. B. 319. 

267a. Intention to use property for working 

mill.] — Kbewatin Power Co., Ltd. v. Lake 
OP THE Woods Milling Co., Ltd., No. 273a, 
ante. 

271. Add. Annotation : — Retd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

278a. Right to take water from artificial 

channel — Limited to capacity ot channel at 
time ot grant.] — In 1894 the Crown, by an 
Ontario patent, granted to applts. the banks 
& bed of a natural outflow from a very large 
lake, & the adjoining water power. The 
grant provided that it was not to be con- 
strued as conferring exclusive rights else- 
where upon the lake or upon other streams, 
nor as authority to restrict any powers or 
privileges therebefore enjoyed by the Crown, 
Applts. used water power from the outflow 
to work an electrical power plant. In 1892 
1891 the Crown had similarly granted to 
resps.’ predecessors in title land the bound- 
aries of which, in each case, included a mill 
& an artificial channel from a bay of the lake. 
The mills had been erected & the channels 
made by the grantees with the approval of 
the Crown ; the grants mentioned the mill 
races, but did not expressly include water 
power. Resps. used w^ter power from the 
channels to work their mills. Water passing 
through the channels & the mill sluices, when 
open, flowed into the river formed by the 


outflow at a point below applts.' works. 
Applts. brought actions to restrain rews. 
from diverting water from the lake ; — Meld : 
having regard to the circumstances in which 
the grants of 1892 & 1891 were made they 
each conferred an easement upon the respec- 
tive resps. to use water from the channel for 
the purpose of working a mill, & the grant to 
applts. was subject to that easement. The 
easement was limited only by the capacity 
of the respective channels when granted, not 
by the size or character of the mill then 
existing thereon ; although the water could 
be used only for working a mill, it could be 
used to develop electrical power to work or 
light a mill. — keewatin Power Co., Ltd. 
V. Lake op the Woods Milling Co., Ltd., 
[1930] A. C. 640 ; 100 L. J. P. G. 1 ; 143 L. T. 
633, P. 0. 

I 274. Add. Annotation : — Retd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

278. Add. Annotation : — Consd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

282. Add. Annotations : — As to (2) Apprvd Gregg 
V. Richards, [1926] Ch. 621. Retd. Ilapgood 
V. Martin & Son, Ltd. (1934), 162 L. T. 72. 
As to (3) Distd. Aldridge v. Wright, (1929] 
2 K. B. 117. Retd. Liddiard v. Waldron, 
[1933] 2 K. B. 319. 

291. Add. Annotations: — A5fo(l) Retd. Simpson 
r. Weber (1926), 133 L. T. 46. As to (2) 
Consd. Bartlett v. Tottenham, [1932] 1 Ch. 
114. 

299. In the last line of the first paragraph add the 
word “not” after the word “ought.” 

Add. AnnotatioTis : — Consd. Yorkshire Bast 
Riding County Council v. Selby Bridge Co., 
[1925] Ch. 841. Retd* Winsford Entertain- 
ments v. Winsford U. D. C. (1924), 23 
L. G. R 254; Layzell v. Thompson (1926), 
43 T. L. R. 68 ; Bournemouth-Swanage 
Motor Road & Perry Co. v. BLarvey & Sons, 
[1930] A. C. 549 ; Fishenden v. Higgs & Hill, 
Ltd. (1935), 163 L. T. 128. 

809. Add. Annotation : — Retd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

320. Add. Annotation ; — Retd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 
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k 1. RigM of way reserved to some 

grantees only,] — Mauohan t>. Casci 
(1884), 5 O. R. 518.— can. 

284 i. Conveyances not simulianeoua 
— Right of way.] — Phillips v. Ross, 
[1926] 1 D. L. R. 605 ; 58 N. S. R. 
326.— CAN. 


PART HI. SECT. 8, SUB-SECT. 2. 

•m. The jntbllc.l— To a stilt by a 

S rivate person against the Govt, for a 
eolaration ot his ownership of a land, 
the acquisition of an easement over it 
by the public is no defence. Though 
the public cannot acquire ownership of 
a land, it can acquire over it an ease- 
ment by prescription. — Ussan Hasim 
Sait v. bisoretaiit of State for 
India (1923), I. L. R. 47 Mad. 116.— 
IND. 

sp. Mortgagor against mortgagee.y-^ 
Where the owner of the servient tene- 
ment is mtgee. of the dominant tene- 
ment for the whole of the prescriptive 
Period, the mtgor. In possession of the 
dominant tenement cannot claim an 
easement against the mtgee. by pre- 


scription, — ^Walker v. Henniqar, 
[1935] 1 D. L. R. 285.— CAN. 

oi. In land of lessor.] — 

Although a tenant oannot acquire a 
prescriptive right of easement tn land 
belonging to his lessor, he may claim 
a right of easement based on im- 
memorial user. — Tinkowbi, etc, v. 
Ram, etc. (1922), I. L. R. 50 Calc. 
856.— IND. 


PART III. SECT. 8, SUB-SECT. 8. 


s i. .) — In India a tenant can 

establish his right to irrigate his field 
from his landlord's tank by proof of 
open & continuous user from time 
immemorial. — T inkowbi, etc. v. Ram, 
KTO. (1922), I. L. R. 60 Calc. 35«.~- 
IND. 


Not right to ttse railway .] — 

[EAOHEB V. Canadian Pacific Rr. 
O. (1912), 42 N. B. R. 46.— CAN, 

SB. Right to trap.}— mci Las® Fur 
0., Ltd. V. MoAllis™, n»25] 2 
L L. R. 606 : 56 O. L. R. 440.— CAN. 


PART III. SECT. 8, SUB-SECT. 4.— A. 
326 X. .] — Pltf* claimed that 

5 


he & his predecessors in title for 
20 years preceding the commencement 
of the action had enjoyed as of right 
a way for themselves &: their servants 
on foot & with horses, carriages, 
vehicles, cattle, sheep other farming 
stock from the public highway over 
deft. *8 land to pltf.'s land & from pltf. s 
land to such public highway that 
deft, had wrongfully ohstrnciod iiira In 
the enjoyment of such right of way. 
Deft, pleaded that thern l)ad been no 
such user or enjoyment of ihe way 
claimed by nltf. as snpporte<l a pro- 
scriptive right or claim thereto, A 
Eilleged (inkr alia) that 
riecessor in title iiad no knowl^lgo of 
the alleged claim, furthei, that lutf- 
luring the said T>eriod of 2(| years had 
dmself claimed the ownership of part 
)f the land over which the way was 
jlainnxl to have boon enjoyed i—Held: 
ieft.’s predecessor in title In any event 
lad had a reasonable opportunity of 
locoming aware of the enjoyment by 
iltf. of a right over his land & for that 
Btison the enjoyment of the righ^ of 

rft, ; to be secret. 

[ouoH V. Taylor, 119271 W. A, h. R. 
7.— AUS. 
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329. AM. AnnoUdion: — Aa to (1) Refd. Busby v. 
Avgherino, [1026] A. C. 200« 

346. Add^ Annotations : — Generally, Hetd. Layzell 
V, Thompson (1927), 137 Ij. T. 106 ; Bourne- 
mouih-Swanage Motor Boad & Ferry Co. v. 
Harvey & Sons. [1930] A. 0. 649. 

347. AM. Annotations : — Held. Stoney v. Bast" 
bourne R. D. C., [1927] 1 Oh. 367 ; Hue i?. 
Whiteley, [1929] 1 Ch. 440. 

349. AM. Annotation : — ^Folld. Willoughby v, 
Eckstein, [1936] 1 All E. R. 660. 

858. AM. Annotations : — As to (2) Refd. Wirral 
Estates, Ltd. v. Shaw (1932), 48 T. L. R. 
281. Generally, Refd. Wheeler v. Wirral 
Estates, Ltd., [1936] 1 K. B. 294. 

869. AM. Annotation : — Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 356. 

860. AM. Annotation : — As to (1) Consd. Green v. 
Matthews & Co. (1930), 46 T. L. R. 206. 

861. AM. Annotations: — As to (6) & (0) Folld. 
Green v. Matthews & Co. (1930), 46 T. L. R. 
206. Genei'ally, Refd. Legge & Son, Ltd. v. 
Wenlock Corpn., [1936] 2 All E. R. 1367. 


861a. -.]— A person cannot set up a right 

either by prescription or under the doctrine 
of lost grant to cause sewage or trade refuse 
to fall or flow into a stream or watercourse, 
& thereby to pollute it, where the right 
claimed would be in contravention of a 
statutory prohibition such as is contained 
in Rivers Pollution Prevention Act, 1876 
(c. 76). — Ghekn V. Matthews & Co. (1980), 
46 T. L. B. 206. 

Annotation Eefd. Legge & Son, Ltd. t?. Wenlock Oorpn., 
(19363 2 AUE. H. 1367. 

863. AM. Annotation : — Refd. Bartlett v. Totten- 
ham, [1932] 1 Ch. 114. 

381. AM. Annotation : — Generally, Refd. Todrick 
V. Western National Omnibus Co. (1934), 103 
L. J. Ch. 224. 

389. AM. Annotation : — As to (3) Refd. Slack v. 
Leeds Industrial Co-op. Soc. (1924), 94 
L. J. Ch. 46. 

399. Add. Annotation : — Consd. Merstham Manor, 
Ltd. V. Coulsdon & Purley Urban District 
Council, [1937] 2 K. B. 77. 

435. AM. Annotations : — As to (l)Refd. Stoney v. 
Eastbourne R. C. & Devonshire (1926), 95 
L. J. Ch. 312 ; Williams-Ellis v. Cobb, [1936] 
1 K. B. 310. 


326 3d. .] — Held : where a person 

has poBsesBory rights over a piece of 
land, tho title to the land being vested 
In Govt., another person may establish 
a right of access to a tomb erected on 
such land &. to worship there. Such a 
right must have been openly enjoyed 
without leave, stealth, or force for a 
length of time which suggests originally 
an agreement or an usage that has 
become a customary law of the place 
in respect of the persons or things in 
which it is concerned. — Dawson v. 
Rouhab Zamani Bbqum (Princess) 
(1928), I. L. R. 6 Ran. 456.—1ND. 

sa. User as one of public,] — To con 
stitute a legal possession of land, not 
only must there bo a corporeal 
detention, or that quasi-deteutlon 
which, according to the nature of the 
right, is equivalent thereto, but, also, 
the intention to act as owner of tho 
land : no legal possession is acquired 
by the exercise of a supposed right as 
one of tho public. The rear portions of 
pltf.*8 & deft.’s lands abutted on a 
public lane, a strip of land between 
the fence erected on deft.’s land & the 
boundary of the lane being unenclosed. 
Pltf., for over 20 years, believing this 
strip to be a part of the lane, hod been 
aocustemcd to drive over it to get to 
his stable, doing so in the exercise of 
a supposed right as one of the public, 
Sc not as an easement to his land : — 
Held : he had not acquired any right 
to use the strip. — adams v. Fair- 
WKATHKR (1906), 7 O. W, R. 785 ; 8 
O. W. R. 886 ; 13 O. L. K, 490.-~OAN. 

•b. Dominant dt servient tenement in 
same occupation — Occupation of servierU 
tenement wrongful.] — The time for 
acquisition of an easement by prescrip- 
tion does not run while the dominant 
Sc servient tenements are in the occu- 
pation of the same person, even though 
the occupation of the servient tenement 
be wrongful Sc without the j^vlty of 
the true owner. — I nnes v. Fbhuuson 
(1894), 21 A. R. 323 ; affd. (1896), 
U S. O. R, 703.— CAN. 


PART III. SECT. 8* SUB-SECT. 4.— B. 

839 fv. Pltfs. & defte, 

occupy lands very near each other, tho 
land of a third party intervening 
between. Defts. had been taking 
water, flowing through an artiflclai 
ohaunel, into their land, for the purpose 
of irrigation, for nearly thirty-two or 


thirty -five years without Interruption, 
every monsoon through the land of the 
third person, by cutting the ridge 
(all) or a plot of land, belonging to 
pltf 8., in one place. Pltfs. sued for 
permanent Iniunctlon to restrain defts. 
from cutting the ail : — Held : defts. 
had acquired a prescription right to take 
water by cutting the ail. — Bipin 
Behari Ghatak V. Ramnath Ghatak 
(1929), I. L. R. 66 Calc. 161.— IND. 

80 . Continuous user — Right exercised 
from year to year.] — Held : whore deft., 
in an action for trespass to laud, claimed 
a right of way by prescription over the 
land, it was necessary for him to show 
continuous user of a definite way & 
exercise of the right from year to year. 
— Petipas v. Myettk (1913), 12 

E. L. R. 6.37.— CAN. 

gd, Whether as of right or by 

permission.] — Pltf. Sc deft, were the 
owners & occupiers of adjoining farms, 
& deft, claimed to have acquired, by 
prescription, a right of way over a 
road or track on pltf.’s property. Tho 
way over pltf.’8 property had been used 
bv deft, whenever he wished to visit 
his brother or whenever he wished to 
go past his brother’s house into the 
main road. Deft, used the way for 
oli the purposes for which he required 
to use ft in connection with his farm. 
This user commenced at a time when 
Itf.’s farm was owned by deft.’s 
rother Sc continued through subse- 
q^uent changes of occupancy until & 
Blnoo pltf. became the owner & occupier 
of tho farm. Pltf. alleged & deft, 
denied that permission bad been griven 
to deft, to use the road. Sc that the use 
of the road by deft, was not as a right: 
— Held : deft.’s right of way over tho 
road had been established. — Austin v. 
Wright, (1927J W. A. L. R. 66.— 
AUS. 

PART III. SECT. 3, BUB-SECT. 5.— A. 

346 i. Origin of doctrine.] — When en- 
joyment of a right of easement has Con- 
tinued uninterrupted for a long series 
of years, such enjoyment should be 
attributed to a origin. Sc the ot. 
should presume a grant or an agree- 
ment. — Tinkowri, kto. V. Ram, etc. 
(1922), I. L. R. 50 Dale. 356.— IND. 

PART III. SECT. 8, SUB-SECT. 6.— E. 

80 . Proo/ of commencement of ten- 
ancy — User irrmemorUU.} — Where 

6 


the origin of a tenancy is known, but 
tho origin of a right of easement has 
not been traced, the tenancy does not 
rebut the presumption of a grant which 
arises upon proof of immemorial user. 
— Tinkowri, etc. V. Ram. etc. (1922), 
1. L. R. 50 Calc. 356.— IND. 

PART III. SECT. 3, SUB-SECT. 6.— 
C. (b) i. 

t 1. S . P . SUBBA Rao V. Lakshmana 
Rao (1926), I. L. R. 49 Mad. 820.— 

IND. 

t 11. .) — Carpet Import Co., 

Ltd. V. Beath & Co., Ltd., [1927] 

N. Z. L. R. 37.— N.Z. 

PART 111. SECT. 8. SUB-SECT, 6.— 
C. (b) ii. 

413 i. Evidence that user not of right 
— Parol licence granted during statutory 
period.] — Parol licence is of no moment 
unlesB it is applied for & granted 
within the period of forty years pie- 
soribod by Limitations Act, R. S. O., 

1 914, 8. 35, in which case it will negative 
the enjoyment of the easement as of 
right for forty years. — Bowes v. Retd, 
119241 2 D. L. R. 399; 64 O, L. R. 
253.— CAN. 

PART III. SECT. 8, SUB-SECT. 6.— 

0. (b) m. 

e I. Way.] — Ferguson v. Innes 

(1895), 24 S. C, R. 703.— CAN. 

PART III. SECT. 8, SUB-SECT. 6.— 
C. (0) i. 

si. Forty years — Whether conclu- 
sive.] — Lunitations Act, R. S. O., 
1914, B. 85, makes a right which baa 
been enjoyed for the full period of 
forty years indefeasible, unless it 
appears that It was enjoyed by virtue 
or some consent or agreement expressly 
^ven by deed or writing, — Bowes v. 
Reid, [19241 2 D. lTb. 399 ; 64 

O. L. R. 263.— CAN. 

438 1, Against whom time computed — 
Reversioner. ]— Eisenh auer v. Why - 
NAOHT (1902), 35 N. S. R. 296.— CAN. 

PART nt SECT. 8, SUB-SECT. 6.— 
0. (o) iii. 

448 i. Must be adverse obstruction — 
With knowledge db assent of servimt 
otwier.l— Acts done by the tenant of a 
servient tenement which Interfere ivlth 
the possession of the dominant owner 
do not oo]i<ditiit6 interruption of user 



Voi. XIX.— Easements. Cases 


452 . Add. Annotation :—nM. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 169. 

466. Add. Annotation ;—As to (3) Held. Merstham 
Manor, Ltd. v. Coulsdon & Purley Urban 
District Council, [1937] 2 K. B. 77. 

467. Add. Annotation : — Distd. Wade (Gabriel) & 
English, Ltd. v. Dixon & Cardus, Ltd., [1937] 
3 All E. B. 900. 


Part V. — Preservation a 

482* Add. Annotation : — Retd. Sack v. Jones, 
[1925] Ch. 235. 


467a. .} — ^Where a party is relying Upon 

the legal fiction of a lost grant, the ct. wiU not 
make an order for particulars thereof. — ^W ai>B 
English, Ltd, v. Dixon & Oabdgs, Dtd., 
[1937] 3 All E. li. 900 ; 81 Sol. Jo. 703. 

475. Add. Annotation : — Generally, Refd. Fishen- 
den V. Higgs & Hill, Ltd. (1985), 163 I*. T. 


d Repair of Easements. 

488. Add. Annotation : — Reid. Metropolitan Water 
Board e. L. & N. E. By. (1924), 131 L. T. 123. 


Part VI. — Extinguishment of Easements. 


487. Add. Annotation : — Generally, Refd. Aldridge 
V. Wright. [1929] 2 K. B. 117. 

493. Add, Annotations : — As to {1) Apld. Swan v. 
Sinclair, [1924] 1 Ch. 254. Refd. Swan v. 
Sinclair, [1925] A. C. 227. 

494* Add. Annotation : — As to (2) Refd. Swan t>. 
Sinclair, [1925] A. C. 227. 

502. Add. Annotation : — Refd. Swan v. Sinclair, 
[1925] A. C. 227. 

505. Add. Annotation : — Refd. Swan v. Sinclair, 
[1926] A. C. 227. 

511. Add, Annotation: — to (1) Refd. Swan v. 
Sinclair, [1925] A. C. 227. 

515. For the paragraph in the original volume sub- 
stitute the following paragraph : — 

Acquiescence In obstruction of way.] — 

In 1870 a row of houses was put up for sale 
by auction in eleven lots. One of the con- 
ditions was that a strip of land fifteen feet in 
width, running the entire length of the lots 
ifc being the rear portions of the back gardens 
of the houses, was intended to form a right 


of way from the back garden of each house 
into Church Hoad, which bounded the side 
of lot 1 on the south, & that the lots would 
be sold subject to & with the benefit of such 
right of way, Sc that the respective purchasers 
should at the earliest possible moment re- 
move the fifteen feet of end garden wall & 
form the right of way. This condition was 
recited in each of the conveyances. Lot 1 
was conveyed subject to the right of way of 
the owners of the other lots & lots 2 &: 3 with 
the benefit of & subject to the right of way. 
The purchaser of lot 1 let it for a term of 
fifty years, which expired on June 15, 1922, 
subject to the right of way. In 1904 pltf. 
took an assignment of this lease, & in 1911 
he purchased the fee simple of lots 2 & 3, 
with the benefit Sc subject to the right of way. 
Deft, was the present owner of lot 1. For 
fifty years from the date of the original sale 
no attempt was made to form the proposed 
roadway, the garden walls dividing the several 
lots remained intact, &; the wall separating 
lot 1 from Church Road was not breached. 


unless the acts are done with the 
knowledge & assent of the servient 
owner as an assertion of adverse right. 

Olronmstancos in which held that 
temporary obstructions placed periodi- 
cally across an access right of way by 
the tenant of the servient tenement, 
without the knowledge or assent of 
the owner of the servient tenement & 
merely for the protection of the tenants 
own crops, had not been placed there 
as an etssertlon of adverse right ; &, 
accordingly, interruption of user had 
not been established. — Stevenson v. 
Donaldson, [1035] s. 0. 551.— SCOT. 


PART III. SECT. 6. SUB-SECT. 2. 

sg. Plea of user — Road within well- 
defined Hmita — Slight variation of via 
tnia — Sufficient .) — Bowks v. Reid, 
[1924] 2 D. L. R. 399 ; 64 O. L. R. 
263.— CAN. 


PART IV. SECT. 1. 

th« Whether aasignable.] — In July, 
1916, deft. & another granted to 8. a 
right to lay down a tramway through 
deft. *8 land for the purpose of removing 
S.'s timber. In 1919 S. assiraed his 
rights under the agreement bo pltf,, 
who continued to use the tramway. 
The assignment was known to deft., 
who raised no objootion. Deft., in 


Aug. 1922, placed obstructions across 
the tramway. On a motion for an 
injunction, deft, contended that the 
contract granting the tramline wtis not 
assignable : — Held .* the grant was not 
a personal one, pltf. had an equitable 
interest by assignment from S. In the 
easement. — Macdonald v. Peddle, 
U9231 N. Z. L. R. 987.— N.Z. 

PART IV. SECT. 4. 

si. Right of creditor to take ore — 
Under security agreement.] — A right to 
mine ore held by a creditor under a 
collateral security agreement is a profit 
d prendre, & exists as a right of pro- 
perty unconnected with any other 
estate the owner may have in tbo 
land. — Re Sxtdbury Rand Minks & 
Gordon, [1936] 4 D. L. R. 783.— CAN. 

PART VI. SECT. 2, SUB-SECT. 2.— B. 

607 I. Non-user alone as presumption 
of abandonment — Abandonment question 
of fact.) — While mere non-user is nor 
Bumoient to amount to abandonment 
of a right of way. It is a fact to be taken 
Into consideration, as it Is from aa 
such facts that the ot. bos to decide 
whether or not a clear intention to 
abandon can be Inferred or is indicated. 
Where pltf. & his predecessors in title 

7 


had failed to exercise a right of way, 
had fenced off their land, so as to 
shut off the right of way & had omitted 
any specitto mention of tbo right in 
various conveyances: — Held: an aban- 
donment was established. — Christo - 
PUER V. Cohen (1924), I. L. R. 2 Kan, 
534.— IND. 

608 V. .] — Non -user is not of 

Itself evidence of abandon raoiit. — 
Nantais w. Paznkh, ri92S] 4 D. L. K. 
258 ; 69 O. L. R. 318.— CAN. 

508 vi. Onus of T~Lis* 

COMBE V. MaUOIAN, [1928) 3 D. L. K. 
397 ; 62 O. L. K. 328.— CAN. 

g i. .] — A mutual right of way 

was establlsbod in KH)7 1908 by 
grants conveying adjoining parcels of 
land respeoiivcJy io the i)rodecessor8 
in title of pltf. & <loft. covering 5 feet 
In rvldtb of one parcel S: 2 feet in width 
of the other, extending from the 
westerly limit of a stwot westerly for 
75 fe(d. There was a dispute as to the 
westerly 15 feet, as to which deft, 
alleged' that pltf.'s right of wav had 
been abandoned ; — Held : the evidence 
dill not justify the Inference that the 
right of way had been abandoned, 
although It was first used by def^. or 
her predecessor only. — Baker v. 
HARRIS. [1930] 1 D. L. R, 364 ; 64 
O. L. R. 613.— CAN. 
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Church Road was six feet above the level of 
the back gardens. In 1883 the original lessee 
of lot 1 in the course of erecting some stables 
in his back garden raised the surface of the 
strip of land at the end of his lot to the level 
of Church Road, with the result that there 
was a drop of six feet from that strip into 
lot 2. In 1919 pltf., in anticipation of the 
expiration of his lease, proposed to build a 
garage on lots 2 & 3. With that object in 
view he pulled down part of the wall which 
separated the rear portion of lot 1 from 
Church Road & erected gates there, & he 
also raised the level of the rear portion of 
lot 2 ; & subsequently he caused a car to be 
driven through the gates over the strip in 
lot 1 into lot 2. On the expiration of the 
lease deft, blocked up the gates & obstructed 
the way. In an action by pltf. as owner of 
lots 2 & 3 to enforce his right of way Ckgainst 
the deft.: — Held: (1) until the land was 
cleared there could be no effectual creation 


of a right of way ; (2) having regard to the 
tipae which had elapsed before any purchaser 
attempted to assert his rights under the 
original conveyance, the inevitable inference 
was that the arrangement made in 1870 had 
been abandoned by common consent. — SWAH 
V. SiNOLaiR, [1026] A. O. 227 ; 94 h. J. Ch. 
104 ; 132 L. T. 577 ; 89 J. P. 38 ; 4l T. L. R. 
158 ; 22 L. G. R. 706, H. L. 

558. Alternative headnote in 16 R. R. 608, n. : — 
Unity of seisin of the land to which a 
right of way is appurtenant, with the land 
over which the way lies, extinguishes the 
right of way. But it there is a subsequent 
severance, the continued use of the way may 
be given in evidence of its necessity, although 
the owner claiming such way of necessity 
has acquired other land through which it 
would be physically possible to make a way ; 
no such way having been in fact made or 
used.** 


Part VII. — Rights of Way 


671. Add. Annotation : — Generally ^ Refd. Williams- 
Ellis V. Cobb, [1935] 1 K. B. 310. 

571a. Contiguity between dominant tenement & 
way unnecessary.] — (1) A right of way can 
validly be made appurtenant to land with 
which the way has no physical contiguity, 
but it must be beneficial in respect of the 
occupation of that land. 

Pltf. was the owner of a house in St, Ives, 
Cornwall, & of a private roadway to the south 
of the house leading from a highway to the 
west to garages at the eastern end, which also 
belonged to pltf. Property which included 
the roadway & garages had been conveyed 
to his predecessor in title by N. by a con- 
veyance dated Oct, 16, 1921, which contained 
a reservation to N. & his successors of a 
perpetual right of way along the roadway 
with power to extend it some yards to land 
further east belonging to N., which was 
shown on a plan attached to the conveyance 
& coloured blue. Subsequently N. bought 
some land north of the blue land, by a deed 
dated Mar. 22, 1926, a right to extend the 
roadway to this land was substituted for the 
right to extend it directly on to the blue 
land. The result of this was that When the 
roadway was so extended it could sub- 
stantially only obtain access to the blue land 
over an intervening strip of the land to the 


north of it. Deft. co. having purchased the 
blue land <fe the land to the north of it built 
a garage for motor omnibuses on the blue 
land & proceeded to extend the roadway 
to the intervening strip & carry it over the 
strip to the blue land. As the part of the blue 
land where the garage stood was much higher 
than the roadway deft, co., in order to obtain 
a gradual slope, continued the roadway on 
pltf.’s land by means of a concrete ramp, 
which by the time it reached the five foot 
wall between pltf.*s land & the intervening 
strip was almost the height of the wall. 
Pltf. objected strongly to the making of this 
ramp, which made access to his garages more 
difficult, & brought an action claiming (a) that 
defts. had no right of way over the roadway 
for the reason that the right alleged to have 
been given pertained only to the blue land 
to which there was no direct access from the 
roadway ; or alternatively (6) that there had 
been excessive user of the right (i.) by reason 
of the building of the ramp, and (ii.) by 
reason of the user of the roadway for motor 
buses : — Held : it was suflficient that a right 
of way should be beneficial in respect of the 
ownership of the land to which it purported 
to be made appurtenant, & there need be 
no physical contiguity between the way 
the dominant tenement ; but (2) there had 


PART VI. SECT. 8. SUB-SECT. 1. 


I U .1 — The unity of the dor- 
mant & servient estates in the same 
person extinguishes the easement 
appurtenant to the dominant estate. — 
Txkkowri, bto, V. Bam. btg. (1922), 
I. It. B. 60 Oalo. 366.— IND. 


1 Ii. Easement of mpport .] — 

Backus t. Smith (1880), 6 A. B. 841. 
—CAN. 


549 1. Unity of posaeasion wUhoiU 
uni^ of aeisin — Suapenaion of eaaemeni 
— Water .] — ^Tinkowri, bto. v. Bam, 
BTO. (1922), I. L. B. 60 Oalo, 860.— 
IND. 


n i. .3 — An easement may 

he revived after it has been ex- 
tlnsruishod. by the union of the d.oiDin- 
ant Sc servient tenements in one 


owner, hy their subsequent severance, 
provided the easement is apparent, 
continuous Sc essential to the enjoy- 
ment of the dominant tenement. — 
TlNKOWRl, ETC. V. BAM, BTO. (1022), 
I. L. B, 50 Oalo. 866.— WD. 


PART VI. SECT. 4. 
ik* Sale of aervient tenement for 
taxea under atcMory poioef,]— Under 
C^gary Charter a sale for taxes of the 
servient tenement does not extinguish 
a true easement. — Hutohinos v. Cjamp- 
BBLL, WlIAON & HORNB, LTD„ 119241 
2 P. L. B. 299 : 1 W. W. B, 1070 ; 20 
Alta. U B. 275.--OAN. 


ovonera.] — Deft, k B.. each of whom 
owned ono-half of a lot of land, entered 
into an agreement for a right of way 
to a building in the roar, each con- 
tributing from his half one foot nine 
Inches, so as to make a right of way, 
three feet six inches In width : — Held : 
the deed providing for the establish- 
ment of the way must bo oonstrued as 
a mutual conveyance from each party 
to the other of axi interest in the land 
neoessary to be used in oommon for 
the alleged right of way. Sc not as an 
agreement to establish a r^ht of way 
by grant or otherwlfie.---TRAVia In- 
vestment Oo. V. Power, [1926] 1 
D. L. R. 282 ; 67 N. S. R. 482.— CAN* 


PART VII. SECT. 1. 

666 il. Agreement bettoem oo* 

8 


r. For ** Babbanath ** road ** Bajd- 
hanath.*' 



VoL XIX.— Basements. Cases 571 a— 688 ft. 


been excessive user in regard both to the 
building of the ramp & to the user of the road- 
way for motor omnibuses. — Todbick v. 
Western National Omnibus Co,, Ltd., 
[1934] Ch. 661 ; 103 L. J. Oh. 224 ; 161 
L. T. 163 ; 78 Sol. Jo. 318, C. A. 

680. Add. Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Htt (1932), 96 J. P. 169. 

681. In the cross-references following this case for 
** Church ways.] — See Highways,*' substitute 

Church ways.] — See Ecolebiastioal Law, 
p, 807, poaV* 

598. Add. Annotation : — Retd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Oh, 284. 

607. Add. Annotations : — Dlstd. Aldridge v. Wright, 
[1929] 2 K. B. 117. Apld. Borman v. 
Griffith, [1930 1 Oh. 493. Refd. Liddiard v. 
Waldron, [1933] 2 K. B. 319. 

641. Add. Annotation : — Retd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Oh. 284. 

652. Add. Annotation : — Refd. Byrnes &; Jaywick 
Associated Properties, Ltd. v. Essex Kivers 
Catchment Board, [1937] 1 K. B. 548. 

668. Add. Annotation : ---Generally, Refd. Blundy, 
Clark & Co. v. London & North Eastern 
Hadway (1931), 100 L. J. K. B. 401. 

664. Add. Annotation : — Refd. Callard v. Beeney, 
[1930] 1 K. B. 353. 

683. Add, Annotation : — Refd. Callard v. Beeney, 
[1930] 1 K. B. 353. 

684. Add. Annotations ; — Consd. S. E. Ry. v. 
Cooper, [1924] 1 Oh. 211 ; Todrick v. Western 
National Omnibus Co., [1934] Ch. 190. 

687. Add. Citations [1924] 1 Ch. 211 ; 130 

L. T. 273 ; 88 J. P. 37. 

Add. Annotation : — As to (2) Refd. Birkdale 
District Electric Supply Co. v. Southport 
Oorpn., [1926] A. 0. 356, 

687a. .] — In 1923 pltf. conveyed a freehold 

farm to defts.* predecessor in title by a deed 
which contained the following words : “ & 


together also with a right of way 14 feet wide 
as shown on the said plan marked A in & 
over the portion of the field numbered 171 
belonging to the vendor for the purpose of 
access to & from the point marked X on the 
said plan to the field numbered 169.** The 
property consisted of seventy acres, forming 
part of a property of 102 acres originally 
conveyed to pltf., of which pltf. retained the 
manor bouse & park : — Held, : the dominant 
tenement in this grant was the whole of the 
lands assured by the deed, that the right of 
way was appurtenant to those lands, & was 
not limited to the right to use the way for 
purposes connected with field 169 only, — 
Callard v. Beeney, [1930] 1 K. B. 363 ; 99 
L. J. K. B. 133 ; 142 L. T. 45. 

Annotation : — Refd. Todrick v. Western National Omnibus 
Co.. [1934] Ch, 561. 

687b. .] — Pltf.’s predecessor conveyed to 

deft, a ceHain field of which deft, was tenant, 
& granted to him as a means c>f access to the 
field a right of way “ as at present enjoyed ” 
over a drive which passed tln’ough the vendor’s 
property. The field had been used mainly 
for agricultural purposes <fc to a small extent 
as a camping ground. After the conveyance, 
the number of people using the field for camp- 
ing consequently passing over the drive 
increased considerably. In an action for a 
declaration that deft, was not entitled to use 
the drive so as substantially to increase the 
burden of the easement over the drive by 
altering its character, nature or extent : — 
Held : the words “as at present enjoyed ” 
had no reference to the purposes for which 
deft, was using the field nor to the quantity 
of the user, but referred to the quality of the 
user, i.e., on foot, with horses & with vehicles, 
by deft, at the time of the conveyance. — 
Hurt v. Bowmek, [1937] 1 All E. R. 797 ; 
53 T. L. R. 325 ; 81 Sol. Jo. 118. 

688a. Excessive user — What amounts to.] — Tod- 
rick V. Western National Omnibus Co., 
Ltd., No. 571a, ante. 


PART VII. sect. 2, SUB-SECT. 6. 

602 i. Extent of user of way — Orant 
subject to existing obstrucHon.l — When 
a right of way is panted over land on 
which there exists an obstruction at 
the date of the grant, it is a question 
of interpretation of the grant whether 
the easement is subieot to the obstruc- 
tion or free from it. — Spkak v. Row- 
LATT, [1924] N. Z. L. K, 801.— N.Z. 

PART VII. SECT. 8. SUB-SECT. 2.— B. 

620 vl. .] — A aide door In the 

wall of the back garden of pltf. ’a 
premlaea opened Into an avenue leading 
to doft,’e house. Pltf. claimed a right 
of way from this door, along the 
avenue, to the avenue gates. Pltf.'s 
premlaea were the end house of a ter- 
race of six similar houses* which formed 
the base of a triangle In the apex of 
which stood deft. *8 house. The avenue 
from the latter honae ran alongside the 
garden wall of pltf. *8 house. Sc Its gates 
opened on the same street as the front 
entrance of the terrace of hounes. All 
seven houses had been built by the 
same person. & oontlnned for some 
years in the ownership of members of 
his famHy. But, by the will of his 
daughter, who died tn 1919. a severance 
of ownership as between pltf.’s house 8c 
deft.’B house was created ; Sc, subse- 
quently, pltf. purchased the fee simple 
of his house. He gave evidence that 
he had entered thd premises in 1917 
under an agreement for a twelve- 
monthB* letting. Sc oontinxied as tenant 


until he acquired the fee simple 
Interest ; & that he had used the door 
in the garden wall for the purpose of 
bringing in coal Sc manure, & or bring- 
ing blcyoles in & out. Evidence was 
also given by the tenant of the 
premises from 1899 to 1907 that he 
received the key for the door or found 
it hanging In the premises, that be 
used the door for the purpose of getting 
in coal & for porters delivering goods, 
that his original landlord, who died in 
1905, used to get a lltUe path con- 
necting the door with the avenue 
cindered, & that he gave up the key 
on the expiration of his tenancy ; Sc 
evidence was given by the tenant fi*oni 
1911 to 1916 that he used the door for 
bringing goods in & out Sc for getting 
in coal & manure. Pltf.’s tenancy 
agreement was not proved, nor was 
there evidence of any agreement as to 
a right of way or oasomeut. Only one 
other house in the terrace of six houses 
had a back entrance. Sc this back 
entrance, which also opened Into deft»’s 
promises, hod become disused before 
action brought. There was no evi- 
dence as to its previous user, nor was 
there any evidence as to the origin of 
either back entrance : — Held : pltf. 
had failed to establish his clalrn^ 
M*D0NAaH V. Muuholland, 

I. B. 110.— IR. 

PART VII. SECT. 8, SUB-SECT. 2.— D. 

g I .... — FlELPEB V, BAJfNISTKR 

(1860), 8 Gr. 257.—- CAN. 
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part VII. SECT. 6, SUB-SECT. 3.— 
B. (a). 

588 Y. — Travis Invicbtmknt 

Co. V . Power, [1925] 1 D. L. R. 232 ; 
57 N. S. 11. 432.— CAN. 

gi, — Where there was a 

grant of way to & from claimant’s 
warehouse solely for the punio^e of 
taking goods to from the wai’ehouse, 
& at the time of the grant claimant 
had no building wtilch could be de- 
scribed as a warehouse, hut was f \nm 
oori tern plating the building of one : — 
Held: when the gmiit was made the 
parties must have intended to rjvnte 
a right of way in conneetittn with the 
warohouNp to be ortH*led in the future, 
& the gi’aut ought to be so eousi^lered. 
— pATKRfioN Baku, Ltd. r. otaoo 

y. 11925] N. Z. L. JL 19 1.— 

N.Z. 

PART VII. SECT. 6. SUB-SECT. 3.— 
B. (b>. 

690 i. Limited by tiser proved — Only 
^'die.n terminus ad guem of special 
noiurr .] — The only mses in which 
servitudcB of way acquired by pre- 
Hcrir)tion are limited by refei'cnce to 
the piinu)KOH of the tratfic carried by 
them are t hose cjises in which there is 
some special feature attached to the 
terndiius to which the roadway lo i-ds. 
as in a way to a mill, kirk, or peat 
moss. — Cabstairs v . Spbnoic, [1924] 
S, 0. 380.— SOOT, 



Cases 700a— 796. English and Empiee Digest Supplement. 


700a. .] — Bobbbtson v. Adams (1930), 

69 L. Jo. 301 ; evb nom, Eobbrtson v. 
Abrahams, 169 L. T. Jo. 305 ; [1930] W. N. 
79. 

702. Add. Annotation: — As to (2) Consd. Callard 
v. Beeney, [1930] 1 K. B. 353. 

706. Add. Annotation : — Consd. Callard v, Beeney, 
[1930] 1 K. B. 363. 

710. Add. Annotations : — As to (1) Consd. Todrick 
V. Western National Omnibus Co. (1934), 
103 L. J. Ch. 224. Refd. Warwickshiie Coal 
Co. V. Coventry Corpn., [1934] Ch. 488. 

718. Add. Annotation : — Refd. Williams- Ellis v, ' 
Cobb, [1935] 1 K. B. 310. 

721a. Includes motor cars.] — A.-G. v. Hodgson, 
[1922] 2 Ch. 429 ; 91 L. J. Ch. 426 ; 127 
L. T. 329 ; 87 J. P. 121 ; 38 T. L. R. 601 ; 
66 Sol. Jo. 638 ; 20 L. G. R. 425. 


788. Add* Annotations: — ^Consd. 8. B. By. v. 
Cooper, [1924] 1 Ch. 211 ; Todrickv. Western 
Natlomd Omnibus Co., [1934] Oh. 190. 

740. Add. Annotation : — Refd. Todriok v. Western 
National Omnibus Co. (1934), 103 L. J. Oh. 
224. 

748. Add. Annotation : — Consd. S. B. Ry. v. 

Cooper, [1924] 1 Ch. 211. 

754. Add. Annotations : — Refd. Taylor v. British 
Legal Life Assce. (1926), 94 L. J, 

284 ; Todriok v. Western National Omnibus 
Co. (1934), 103 L. J. Oh. 224. 

788. Add. Annotation : — As to (2) Refd. Robertson 
V. Adams (1930), 69 L. Jo. 301. 

787. Add. Annotations :-^A8 to (8) Consd. Callard 
v. Beeney, [1930] 1 K. B. 863 ; Todriok v. 
Western National Omnibus Co. (1934), 103 
L. J. Oh. 224. 

796, Add. Annotation : — As to {!) Apld. Oldham v. 
Sheffield Corpn. (1927), 136 L. T. 681. 


PART VII. SECT, 6, SUB-SECT. S.— 
B. (o). 

701 S. Whether over whole width — 
Via trUaA — The right of pltf. to a way 
over a fenced driveway or lane, 49 feet 
In width, part of a parcel of land owned 
by deft., woe held to have been estab- 
lished by prescription, but the right 
was iimlted to the via irita or the part 
of the lane actually used by plti. & 
his predecessors in passing over It with 
horses & vehicles. — Pickakd v. Ker- 
NIOK, [1929] 1 D. 1*. R. 493 ; 63 O. L. R. 
225.— CAN. 

PART VIl, SECT. 6, SUB-SECT. 8.— 

B. (f). 

716 i. Whether way for general pur- 

{ loses .] — Where proprietors of certain 
ands sought to interdict the pro- 
prietor of adjoining lands from carting 
building materials for dwelling-houses 
over a roadway or track which 
traversed their lands : — IJeld : during 
a period defenders had aoquirod a 
servitude right of access for cart 
traffic ; & the fact that the carting 
had been for agricultural pui’poses did 
not limit the servitude to a right of 
passage for such purposes, but a right 
of access by cart for all purposes, 
including the carting of building 
materials, had been acquired. — C ab- 
stairs V. 0PENOE, 11924) S. C. 380. — 
SCOT. 

716 11. .] — Where a dominant 

owner, who has acquired a right of 
way over the servient heritage Tor the 
agrioulturaJ uses of his land, seeks to 
use that right of way for non- 
agricultural purposes, he has a right 
to do BO, provided that additional 
burden Is not thereby imposed on 
the servient heritage. — M anchersha 
SORABJ l V. Virjivallabhdas Jkki- 
SOVDAS (1926), I. L. R. 50 Bom. 635.— 
IND. 

PART VII. SECT. 6, SUB-SECT. 3.— 
B. (g). 

sk. Ifwludee right to ejoaavats ground — 
Orading to street level necessaw.l — The 
gi-ant of a right of way, Implfodly for 
use as a passogo for an automobile, 
carries with it the right to excavate the 
ground in order to grade it to street 
level. — Smith v. Morris, 119353 O. R, 
2G0.— CAN. 

PART VII. SECT. 6, SUB-SECT, 3.— 
D. (a). 

754 i. Method of-^Whether 


reasonable.] — Deft, leased to pltf. an 
island, standing in a shallow lake, 
which In the dry season became a 
muddy marsh. The land surrounding 
the i^ond belonged to deft.., & the 
lease provided that pltf. should have a 
right of way across it, nothing being 
said as to the mode of exercising the 
right. Pltf. having built a trestle 
bridge from the island to the main 
land : — Held : pltf.*s mode of user was 
reasonable, & deft, was not justified in 
interfering with the bridge. — Bot- 
ch art v. Doyl® (1897), 24 A. R. 615. 
—CAN. 

bI. Removal of existing obstruction 
— Way granted free of obstruction.'Y— 
Whore a right of. way is grranted over 
land on which there exists an obstruc- 
tion at the date of the grant, but free 
from it, it Is for the grantee to get rid 
of the obstruction by his own act. 
Thfj grantor is not under any obligation 
in the absence of a contract to that 
effect. — Spear v. Rowlatt, 11924] 
N. Z. L. R. 801.— N.Z. 

sp. Alteration — Carriageway into 

motorway.] — An easement intended as 
a driveway may be excavated & used 
for a motor It this can he done without 
causing irdury to other lands. — 
Smith v. Morris, [1935] 2 D. L. R, 
780.— CAN. 

PART VII. SECT. 6, SUB-SECT. 3.— 

D. (b). 

769 1. General rule.] — Apart from 
special custom or express contract, the 
owner of a seiwient tenement is not 
bound to execute any repairs necessary 
to ensure the enjoyment of the ease- 
ment by the owner of the dominant 
tenement. — Spear v. Rowlatt, 11924] 
N, Z. L. R. 801.— N.Z. 

760 ii. .1 — Pltf. claimed to be 

entitled to a right of way from his land 
over adjoining grazing or agricultural 
land of deft, to a public highway, & 
that he was entitled to enter on deft.'s 
and to effect reasonably nooessary 
repairs to the way. Deft, admitted 
that pltf. & his predecessors in title 
had, since the year 1861, at all times 
of the year passed & repassed over a 
defined portion of deft.’s land between 
pltf. ’8 land & the highway : — Held : 
pltf. was entitled to a right of way & 
was entitled to enter on the land of 
deft, to effect reasonably necessary 
repairs to the way. — Byrne t>. Steele, 
11932] V. L. R. 143.— AUS. 


PART VII. SECT. 8. 

P J. j — Deft, having, 

by grant, a right of way over a strip of 
land, the property of pltf.; — Held: 
pltf. was entitled to erect a ienoe 
upon the boundary between the strip 
& deft.*s land, allowing deft, reasonable 
access by a gate or gates to the way. — 
Lewis v. Wakelinh (1923), 54 O. L. R. 
647.— CAN. 

g J, Whether didy on domi- 

nant owner to dose. ] — A landowner over 
whose holding an adjoining owner had 
a general right of way erected a gate 
across the passage over which the i&ht 
existed. There was no Intention on the 
part of the servient owner to derogate 
from the rights of the dominant owner, 
but the latter, objecting to the obstruc- 
tion, left the gale open after he had 
used the wav. The servient owner, 
suing by civil bill, claimed damages 
for the failure & refusal by the dominant 
owner to close the gate. No actual 
damage was caused : — Held : the gate 
having been erected by the servient 
owner in the reasonable & proper 
exorcise of his rights in his own 
property, that an obligation was cost 
upon the dominant owner to shut it. — 
GEoaHKQAN V, Henby, [1922] 2 I. R. 1. 


g 11 . .] — When a gate 

is erected across a private road there 
is no absolute obligation on the owner 
of the dominant tenement to close 
such gate after passing or ropasslng on 
the private road. — H ender v. Gohl, 
(1928J S. A. 8. R. 325.— AUS. 


8 Hi. .]— Where. In 

respect of land held in fee simple 
xmdor Real Property Act, 1886, there 
was a grant to an adjoining owner of 
“ fee & nnrestricted right of way,** 
which words, by sect. 89 of the Act, 
Imply “ full & free right & liberty 
to pass & repasB,** the erection of a 
gate was not in the circumstances dis- 
closed In evidence an obstruction or 
Interference with that right. There 
is a duty on the owner of the dominant 
tenement & others using & enjoying 
the right of way through hiTn in 
normal ciroumstanoes to shut the gate 
after opening & passing through It if 
leaving it open occasions damage 
to the owner of the servient tenement 
or others claiming through him. — 
Gohl v. Hendbr, [1930] S. A. S. R. 
158.— AUS. 
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?oL XIX.— BaMDoente. Oases 


Part YUl. 

S29. AdiA. Aim^iaHona News of the 

World, V. Fairhead (Allen) & Sons, Ltd., 
[1931] 2 Oh. 4r02. Refd* Hapgood v. Martin 
Aj Son, Ltd. (1934), 162 L, T. 72. 

830. Add. AnnotaUone : — As to (\) FoUd. Price v. 
Hilditch, [1930] 1 Ch. 600. Consd. Smith v. 
Evangelization Society (Incorporated) Trust, 
[1933] Oh. 616 ; Fishenden v. Higgs & Hill, 
Ltd. (1935), 163 L. T. 128. As to (3) Consd. 
Sheffield Masonic Hall Co, v. Sheffield Corpn. 
(1932), 48 T. L. R. 336. As to (6) Consd. 
Slack V. Leeds Industrial Co-op. Soc. (1924), 
94 L. jr. Oh. 46, As to (10) Refd. News of the 
World, 'Ltd. t?. Fairhead (Allen) Sc Sons, Ltd*, 
[1931] 2 Ch, 402. 

888. Add. Annotation : — As to (1) Consd. Fishenden 
V. Higgs & Hill, Ltd. (1936), 163 L. T. 128. 

834. Add. Annotation : — As to (2) Refd. Peech v. 
Best (1930), 99 L. J. K. B. 637. 

841. Add. Annotation: — As to (3) Consd. News of 
the World, Ltd. v. Fairhead (Allen) & Sons, 

- Ltd., [1931] 2 Oh. 402. 

842. Add. Annotations : — As to (2) Consd. Sheffield 
Masonic Hall Co. v. Sheffield Corpn. (1932), 
48 T. L. R. 336. Refd. Fishenden Higgs & 
Hill, Ltd. (1936), 163 L. T. 128. 

850, In passage oonamencing “ JELeld : (3) in order 
to satisfy Prescription Act, 1832 (c. 71), s. 2,” 
for “ 6. 2 ” read “ s. 3.*’ 

868. Add. Annotations: — Consd, Foster v. Lyons 
(1926), 70 Sol. Jo. 1182. Apld. Hapgood v. 
Mai’tin & Son, Lid. (1934), 152 L. T. 72. 
Consd. Willoughby v. Eckstein (No. 2), [1937] 
Ch. 167. 

860. Add. Annotation : — Refd. Willoughby v. Eck- 
stein (No. 2), [1937] Ch. 167. 

864. A dd. Annotation : — Refd. Merstham Manor, 
Ltd. V. Ooulsdon & Puriey Urban District 
Council, [1937] 2 K. B. 77. 

878, Add. Annotation : — ^Refd. Merstham Manor, 
Ltd. V. Coulsdon Sc Puriey Urban District 
Council, [1937] 2 K, B. 77. 

890. Add. Annotation: — As to (1) Raid. Bye v. 

Purcell, [1926] 1 K. B. 446, 

898« Add. Annotations : — As to (l)FolId. Poster v. 
Lyons (1926), 70 Sol. Jo. 1182. Consd. 
Willoughby V. Eckstein (No. 2), [1937] Ch. 
167. As to (2) Consd. Spillers, Ltd, v. Cardiff 
Assessment Committee, [1931] 2 K. B. 21. 

898a, — i — .] — A reservation in a lease 

empowering the lessor to buOd on adjoining 
land, notwithstanding such building might 
obstruct any lights on the demised land, 
prevents the lessee from acquiring a right to 
aght under Prescription Act, 1832 (c. 71), 
8. 3. — Fostbk V, Lyons Sc Co,, [1927] 1 Ch. 


Light. 

219 ; 96 L. J. Oh. 79 ; 136 L, T. 872 1 70 
Jo. 1182. 

AnyiaiaMon: — Co! 19 d. Willou^by v. Eckstehi (No. 2)» 
119373 Ch. 167. 

-.] — Pltf. Sc deft, were lessees of 
adjoining premises under leases granted by 
a common landlord. Deft, having, as pltf. 
alleged, so rebuilt &; altered Ms premises as 
to constitute a miisance or illegal obstruction 
to ceriain of pltf.’s w’kulows, pltf. commenced 
an action for an order {inter alia) directing 
deft, to pull down so much of the buildings 
erected by him as caused the nuisance or 
illegal obstruction complained of. Subse- 
quently a question was raised as a point of 
law in the defence Sc brought before the ct. 
upon an agreed statement of facts whether 
the access of light to the vdndows of pltf.’s 
premises was enjoyed by consent or agree- 
ment expressly given for that purpose by 
deed or writing within Prescription Act, 
1832 (c. 71), 8. 3. In the lease under which 
pltf. acquired the premises rights of light or 
other easements over other premises were 
expressly excluded, Sc the lease was subject 
to all rights Sc easements belonj^ng to 
adjacent property Sc to the adjacent buildings 
or any of them being at any time rebuilt 
or altered ace.ording to plans as to height, 
elevation, extent or otherwise as might be 
approved by the ground landlord ; — Held : 
the exception from the lease to pltf. of any 
right to light coupled with the right expressly 
reserved for the adjacent buildings to be 
rebuilt eonstituted a grant by the lessee to 
the lessor of the right to build during the 
term of the lease on the adjacent land (in- 
cluding deft.’s premises), notwithstanding 
the effect of such rebuilding on the light to 

E ltf.’s premises. Sc constituted an agreement 
y-pltf. that any. enjoyment of light to her 
premises was throughout her lease permissive 
only. There was therefore a sufficient agree- 
ment or consent in writing relating to the 
enjoyment of light to the pltf.’s premises to 
satisfy the proviso to sect. 3 of Prescription 
Act, 1832 (c. 71), & to prevent pltf. acquiring 
any statutory right to light under the sect. — 
Willoughby v. Eckstein (No. 2), [1937] Oh. 
167 ; [1937] 1 All E. R. 257 ; 106 L. J. Ch. 86 ; 
156 L. T. 187 ; 53 T. L. R. 251 ; 81 Sol. Jo. 
98. 

905. Add. Annotation — ^Refd. Fishenden v. Higgs 
& Hill, Ltd. (1935), 163 L. T. 128. 

910. Add. Annotation : — Consd. Slieffield Masonic 
Hall Co. V. Sheffield Corpn. (1932), 48 T. L, R. 
338. 

911 , Add. Annotations : — Consd. Fishenden v, 
Higgs Sc Hill, Ltd. (1936), 158 U T. 128. 


PARTVm. SECT, 4, SUB-fiECT. 

^911 viii Interi^etijQg 

the term '* ordinary light ** In a 
common Hsenise manner, a pltf. le not 
claiming more than ordinary light 
beeans© he clolma a reasonable amount 
of dUreot light where he may expect to 
find it In a room laterally lighted, Sc 
the deprivation of such direct Itot 
b© taken into account in consider- 
j/he effect of a deprivation of 
by an obstruction on the servient 
teammit. It so much laritude be 


not given to the expression “ ordinary 
light ” the noxibillty of the legal 
principle stressed in Cfolls v. JEfomfi dv 
Volonud Stares is lost Sc a rigid standard 
sot up by experts Is Introduced. 

Pltis. were the owners In fee of 
certain premises in which they had for 
many years carried on the niannfactm'o 
Sc repair of cotton Sc Jut© b?^ Sc the 
colour printing of same. The said 
premises had been re-built by th<^ m 
or about the year 1903. In May , 1934. 
defts. demotoed a theatre, their 
prepay, & oonstruoted a now theatre 

11 


a TDurli grentor UeiKid upon Un 
le. light wiiioh premises haO 

jovod wab ilimhuHiu'd as a u-huIi, 
Lfs*. Hlleffcd t lifir Ijubhu-V... 

fferccl in (jouHcouenfe. PiifK. brought 
a.rtion an injunction to 

drain dofts. Irani ponnitting to 
nniTj anv x)ortion of the said tboatro 
licb had dxused or would cause a 
iBance or illegal obstinotlon to the 
10HH of light to the windows of 
fs.’ premises, — S mti’H Sc SiifrUi v. 
tblin Thicatre Oo., Ltd., [1936] 
R. 692.— m. 
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Oases 911— 987a. English and Empire Digest Supplement. 


Refd. Smith v, Evangeliawition Society (Incor- 
porated) Trust (1933), 102 L. J. Oh. 275. 

912. Add. Annotation : — ^Refd. Fishonden v. Higgs 
& HUl, Ltd. (1935), 163 L. T. 128. 

914. Add. Annotation : — As to {1) Refd. Fishenden 
V. Higgs & Hill, Ltd. (1936), 153 L. T. 128. 

918. Add. Annotation : — As to (2) Gonsd. Fishenden 
V. Higgs & Hill, Ltd. (1935), 153 L. T. 128. 

920. Add. Annotation: — Generally ^ Retd. Smith v. 
Evangelization Society (Incorporated) Trust, 
[1933] Ch. 515. 

923. Add. Annotation: — As ^ (1) Refd. Smith v. 
Evangelization Societv (Incorporated) Trust 
(1933), 102 L. J. Cb. 275. 

982. Add. Annotations : — Gonsd. Sheffield Masonic 
HaU Co. r. Sheffield Corpn. (1932), 48 
T. L. R. 330 ; Fishenden v. Higgs Hill, 
Ltd. (1935), 153 L. T. 128. 

984. Add. Annoiaiion : — Refd. Fishenden v. Higgs 
& Hill. Ltd. (1935), 79 Sol. Jo. 434. 

934a. .] — The standard as to the amount of 

light required to be left so as to prevent 
a nuisance is an absolute one, & if an ob- 
struction to an ancient light renders a room 
inadequately lighted & causes an actionable 
nuisance, the obstruction does not cease to 
be actionable because the room is situated in 
a manufacturing town. — Horton’s Estate, 
Ltd. V. Beattie, Ltd., [1927] 1 Ch. 75; 96 
L. J. Ch. 15; 136 L. T. 218; 42 T. L. 11. 
701 ; 70 Sol. Jo. 917. 

Annotation: — Consd. Fishenden v. Hijrgs & Hill, Ltd. (1935), 
153 L. T, 128. 

934b. .] — A right of light by prescription to 

a room in a residential house is not to be 
measured by the use to which the room has 
been put in the past. 

Pltf. owned a freehold house built in & 
occupied since 1907, & continuously having 
adequate light to the windows openings, 
. including kitchen &: scullei*y windows, on its 
north side, on which it was bounded by 
deft.’s house. Up to Jan. 1929, the two 
houses were separated by narrow passages 
on either mde of a dwarf boundary wall 
belonging to deft., which was also the 
boundary wall between the back gardens. 
At the beginning of Jan. 1929, without 
intimation to pltf., building operations were 
be^n on deft.’s premises, the Doundary wall 
being raised to form a side wall of the new 
building. On Jan. 28 pltf.’s solrs. wrote to 
deft., her builders & her architect, asking 
that the work should cease at once. Two 
days later the budding "vyas still proceeding, 
& on Feb. 4 the wall was 16 feet high. On 
the next day pltf. issued a writ, & on Feb. l5 
a motion came before the ct. By that date 
the wall had been raised to its full height of 
23 feet, & an undertaking by deft, not to 
raise it further was useless. In an action by 
pltf. for a mandatory injunction & damages ; 
—HeW; (1) pltf.’s right of Ught to the 
scullery windows was not limited by the 
use to which the scullery had been put in the 
past ; (2) in the circumstances, the case 

was not one for a mandatory injunction.— 
Price v. Hilditch, [1930] 1 Ch. 500 ; 99 
L. J. Oh. 299 ; 143 L. T. S3. 

Annotation : — A a to (1) Beld. Smith v. Evangelization 
Society (Incorporated) Trust, [1933] Oh. 515. 

934c. .] — The burden on a servient tenement 

cannot be increased by any merely voluntary 
action of the owner of the dominant tenement. 


In an action to restrain interference with 
light to a window in a room lighted also, 
at the beginning of the period of twenty 
years before action brought, by skylights 
which during that period were blocked up 
but which though not ancient lights could 
not have been obstructed except by the 
action of the owner of the dominant tenement 
himself, the ct. in deciding the issue as to 
nuisance must treat the skylights as rein- 
stated & will not disregard the vortical light 
which the skylights would afford, even if it 
is established that for some purposes of user 
that vertical light would be unsatisfactory. 
— Smith v. Evangelization Society (In- 
corporated) Trust, [1933] Ch. 515 ; 102 
L. J. Ch, 275 ; 149 L. T. 6 ; 49 T. L. R. 

• 262, 0. A. 

934(1. Light received through windows on different 
sides of building — Extent of right to each 
window.] — When a room in a building 
receives light., thro ugh windows on different 
sides which are ancient lights, the owner of 
land on either side as a general rule can build 
only to such a height as, if a building of like 
height were erected on the other side, would 
not deprive the room of so much light as to 
cause a nuisance.— Sheffield Masonic Hall 
Co.. Ltd. v. Sheffield Corpn., [1932] 2 Ch. 
17 ; 101 L. J. Ch. 328 ; 147 L. T. 474 ; 48 
T. L. R. 336. 

Annotations: — Reid. Smith v. Evangelization Society (In- 
corporated Trust (1933), 149 L. T. fi ; Fishenden v. Higgs 
& HUl, Ltd. (1935). 153 L. T. 128. 

I 938. Add. Annotation : — Refd. Fishenden v. Higg 
& Hill, Ltd. (1935), 153 L. T. 128. 

940. Add. Annotation : — As to (6) Refd. Fishenden 
V. Higgs & Hill, Ltd. (1936), 153 L. T. 128. 

942. Add. Annotation : — As to {!) Refd. Fishenden 
V. Higgs & Hill, Ltd. (1936), 153 L. T. 128. 

963. Add. Annotations : — As to {^) Consd. Price v. 
HUditch, [1930] 1 Ch. 600. Refd. Sheffield 
Masonic Hall Co. v. Sheffield Corpn. (1932), 
48 T. L. R. 336. 

956. Add. Annotations : — Gonsd. Slack v. Leeds 
Industrial Co-op. Society, [1924] 2 Ch. 475. 
Refd. Smith v. Evangelization Society (In- 
corporated) Trust, [1933] Ch. 515. 

982. Add. Annotations: — As to (1) Refd. Slack r. 
Leeds Industrial Co-op. Soc., [1924] 2 Ch. 475 ; 
Smith V. Evangelization Society (Incor- 
porated) Trust, [1933] Ch. 515. 

983. Add. Annotationsl: — As to (2 ) Refd. News of the 
World, Ltd. v. Fairhead (Allen) &; Sons, Ltd., 
[1931] 2 Ch. 402. Refd. Smith v. .Evangeli- 
zation Society (Incorporated) Trust, [1933] 
Ch. 515. 

985. Add. Annotations : — Gonsd. News of the World, 
Ltd. V. Fairhead (Allen) & Sons, Ltd., [1931] 
2 Oh. 402 ; Smith v. Evangelization Society 
(Incorporated) Trust, [1933] Oh. 515. 

987a. Increase of burden on servient tene- 

ment.] —An owner of ancient light cannot so 
diminish his ancient-light area as to increase 
the burden on the servient tenement. 

The observations of Lord LindlEY in 
Colls V. Home Colonial Stores, No, 830, to 
the effect that in considering whether a 
proposed obstruction would amount to a 
nuisance, non-ancient light from other 
quarters of which the dominant owner might 
be deprived at any time ought not to be taken 
into account were not intended to interfere 
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with this paramount principle. If, there- 
fore, the dominant tenement is rebuilt in such 
a way that the area of coincidence between an 
old & new window is much smaller <thjan the 
old window,^ so that the ancient-light area 
is greatly diminished, the dominant owner 
cannot ask the ct, to measure the nuisance, 


Part IX. 

997a. Water from pond.] — A right to 

take water from the pond of another is a 
mere easement, not a profit d prendre . — 
Manning v. Wasdale (1836), 5 Ad. & El. 
758 ; 2 Har. & W. 431 ; 1 Nev. & P. K. B. 
172 ; 6 L. ,T. K. B. 59 ; 111 E. R. 1353. 

Annotalionti : — Apia. lYankfl v, Qulnsee (1839), 2 Will. WoU. 

& H. 68 ; Race v. Ward (1865), 4 E. &; B. 702. 

1012. Add, Annotation : — Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Oh. 63. 

1016. Add. Annotation : — Apld. Attwood v, Llay 
Main Collieries (1925), 70 Sol. Jo. 265, 

1046. Add. Annotation : — Consd. Bartlett v. Tot- 
tenham, [1932] 1 Ch. 114. 


Vol. XIX. — ^Easements. Cases 987a — ^U8S. 

if any, by treating the rest of the new window^ 
rendered obstructible by his own act, a$ 
blocked up. — News of the World, Ltd. v. 
Pairhbad (Allen) & Sons, Ltd., [1931] 2 
Oh. 402 ; 100 L. J. Oh. 394 ; 146 L. T. IL 

Annotation ReSd. Smith v. Evangelization Society (In- 
corporated) Trust (1933), 149 L. T. 6, 


—Water. 

1054. Add. Annotation : — to (2) Consd. Bartlett 
V. Tottenham, [1932] 1 Ch. 114. 

1055. Add. Annotation : — Refd. Bartlett v. Tot- 
tenham, [1932] 1 Ch. 114. 

1055a. .] — BartIjEtt v. Tottenham, 

No. 252a, ante. 

1070. Add. Annotation: — As io (1) Consd. Kee- 
watin Power Co., Ltd. v. Lake of the Woods 
Milling Co., [1930] A.*'C. 640. 

1092a. .] — Green v. Matthews & Co., 

No. 361a, ante. 

1117. Add. Annotations : — Consd. Ilford IJ. D. 0. 
V. Beal & Judd, [1925] 1 K. B. 671. 
Refd. Noble v. Harrison, [1926] 2 K. B 
332. 


Part X. — Support. 


1140. Add. Annotation : — As to (1) Refd. Elliott 
V. Bum. [1934] 1 K. B. 109. 

1150. Add. Annotation : — As to (1) Refd. EUiott v. 
Bum, [1934] 1 K. B. 109. 


1152. Add. Annotation : — Refd. Warwickshire Coal 
Co. V. Coventry Corpn., [1934] Ch. 488. 
1155. Add. Annotations : — Refd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 


PART IX. SECT. 2, SUB-SECT. 2. -A. 

1000 1. Sxihierraneous ‘water .] — The 
principles of English law regarding 
luidergronnd streams (defined or un- 
defined) do not apply to irrigation 
channels taking sub-Burfaco water in 
India. — Basavana Gowd v. Narayana 
Rkddi (1930), 1. L. R, 54 Mad. 793.— 
IND. 

PART IX. SECT. 2, SUB-SECT. 2.— B. 

si. Bi/ iMturalriohi.] — Applt. & rosp, 
were the owners of adjoining a^i- 
cnltural farms, the natural faU of whicb 
was from that of rosp. to that of applt. 
In the farming of bis property resp. 
kept open certain surface drains con- 
structed many years before, the effect 
of which was to convey the surface 
water froip his farm to that of applt. 
On a claim by applt. for an injunction 
to restrain rcsp.’s action: — Held: 
when two conti^ous fields, one of 
which stands upon higher ground than 
the other, belong to diflorcnt pro- 
prietors, nature itself may be said to 
constitute a servitude on the inferior 
tenement by which It Is obliged to 
receive the water which falls from the 
superior ; & if the water which would 
otliorwiso fall from tho higher ground 
without hurting the Inferior tenement 
should be collected In one body by the 
owner of the superior In the natural 
use of his property for draining or 
otherwise Improving it, the owner of 
the inferior is, without the positive 
oonstitntion of any servitude, boxmd 
to reoelve that body of water on 
his property. Injunction refused. — 
e. VII.K, [19301 N. Z. L. H. 


PART IX. SECT. 2, SUB-SECT. 2.— C. 

1035 iii. .} — Carter v. StrDDABY 

(Ont.), [1927] 1 D. L. R. 812.--CAN. 

PART IX. SECT, 2, SUB-SECT. 3.— 
D, (c). 

o I, .] — BeXd : pltf. corpn. 

had obtained by prescription an ease- 
ment to cost upon tho land of defts. 
surface waters to tho same extent as 
at a date 20 years before the commence- 
ment of the action, but it had no right 
to increase the volume & force of the 
current beyond that which existed 
20 years ago, to tho extent to which the 
volume & force of the cuiTont at times 
of flood was now greater than It was 
20 years ago, pltf. corpn. was a tres- 
passer. — West Flamborough v. 
Pretuski, [1931] 1 D. L. K. 520 ; 66 
O. L. R. 210.— CAN. 

PART IX. SECT., 8. 

1133 111. .1 — Fortin v. Caron 

(Can.), [1927J 4 D. L. R. 936.— CAN. 

sm. Irrigation from tank — Prescrip’ 
Hon by lessee,] — In India, a tenant can 
estn-bllsh his right to irrigate his field 
from his landlord’s tank by proof of 
open & continuous user from time 
immemorial. — Tinkowbi, eto. v. Ram, 
ETC. (1922), T. L. R. 60 Calc. 356.— 
IND. 

PART IX. SECT. 4. 

an. Unity of seisin for differ^ 
estates — Enjoyment of irrigation rights 
conHnued by tenant.) — Where the ten- 
ancy in execution oi a rent decree was 
sold & purchased by tho landlord, but 
the tenant continued in occupation in 
the undisturbed enjoyment of the right 
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of irrigation & the rent waa substan- 
tially enhanced : — Held : in such cir- 
cumstances the right of irrigation was 
not extln^shed, but momentarily 
suspended & revived. — T inkow ri, etc., 
f. Raju, etc. (1922), 1. L. R. 50 Calc. 
356.— IND. 

Bp. Right to water for mill — Limited 
to existence of dam.] — Rivkrin & 
BEiiANUER V. Prick Bros., Ltd., 
[1932] 3 1). L. R. 730.— CAN. 

PART X. SECT. 1, SUB-SECT. 1.— 
A. (a). 

1139 lil. .] — Every owner 

of land in its natnral state has a 
right to lateral support of his land bv 
the adjacent land of another landowner. 
Such a right is not an oaseiucnt, l)ut Is 
a right of property. The ct. wiK 
interfere by injunction to prevent 
Irreparable damage to land wli('n ajiy- 
thing is done by the o^vncr of the 
adjacent land in his own land so uh to 
let tho former land slip or go down or 
subside even it no actual damages are 
sustained by the former lend. — 
Tami^hk Trading & MANi'KAcmaxc 
Co., Ltd. r. N arapu rivnAXDRA Nandi 
(1932), I. L. R. 09 Calc. 303.— IND. 

PART X. SECT. 1. SUB-SECT. 1.— 
A. (b). 

General rule — Support in 
natural state.] — A person must not 
excavate on his land so as to destroy 
the lateral support suindent to main- 
tain the soil on his neighbour’s adjoin 
iug laud in its natural state. — M etro- 
politan Life Assurance Co. v. 
McQueen, [1924] 2 D, L. R. 942 ; 2 
W. W. R. 981.— CAN. • 
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101 L. J. Oh. 83 ; Warwickshire Coal Co. v. 
Covenia^y Corpn., [1934] Ch. 488. 

1166. Add* AnnoUition: — Reid. I. R. Oomrs. v. 
New Sharlston Collieries Co., [1937] 1 K. B. 
583. 

1157. Add, Annotaiions : — Consd. Warwickshire 
Coal Co. t?. Coventry Corpn., [1934] Ch. 488 ; 
Wath-upon-Dearne Urban District Council v. 
Brown & Co., [1936] Ch. l72. 

1165. Add, Annotation : — Reid. Graigola Merthyr 
Co. V, Swansea Corpn., [1928] Oh. 81. 

1174. Add, Annotation : — Reid. Aldridge v, Wright, 
[1929] 2 K. B. 117. 

1193. Add, Annotation : — Consd. Ilford U. D. C. 
V, Beal & Judd, [1926] 1 K. B. 671. 

1197. Add, Annotations : — Consd. Warwickshire 
Coal Co. V, Coventry COrpn., [1934] Ch. 488. 
Reid. Wath^upon-Deame Urban District 
C/Ouncil V, Brown & Co., [1936] Oh. 172. 

1198. Add, AnnotaMo7i : — ^Refd. Warwickshire Coal 
Co. V, Coventry Corpn., [1934] Oh. 488. 


1206* Add, Afimtaiixm *R6ld. Aldrid^ v. Wright> 
[1920] 2 K. B. 117. 

1228. Add, Annotation : — ^Attld. Sack r. Jones, 
[1926] Oh, 235* 

1226a. Whether party^wall entitled to support — 
From adjacent huUdlng.J^Pltf. A; deft, were 
the owners of adjoining houses, separated by 
a party- wall, & with implied mutual rights of 
support. Pltf. alleged that owing to lack 
of r^air & underpinning d6ft.’s house was 
subsiding, dragging the party-wall over, & 
thereby damaging pltf.*s house : — Held : 
Itf.’s allegations had not been substantiated 
y the evidence. Semble : even if they had 
been substantiated pltf, woxdd have had no 
cause of action. — Sack v. Jones, [1926] Ch. 
235 ; 94 L. J. Ch. 229 ; 133 L. T. 129. 

1281. Add, Annotations: — As (1) Reid. Honey- 

will &j Stein, Ltd. v, liarkin Bros. (London^s 
Commercial Photographers), Ltd., [1934] 
1 K. B. 191. As to (2) Reid, Brooke v. Bool, 
[1928] 2 K. B. 678. 


Part XL — Miscellaneous Easements. 


1247a. — ' — — — .] — ^Pltf.’s statement of claim 
contained a claim for infringement of pltf.’s 
right to light from ancient windows So a 
ftiriher claim for nuisance alleging that the 
carrying up of deft.’s building to a greater 
height had interfered with the proper escape 
of smoke & fumes from pltf.'s chimneys & 
such interference had caused a nuisance to the 
pltf. : — Held : having regard to Bryant v. 
LefevcTt No. 349, the claim for nuisance 
disclosed no cause of action Sc should be 
struck out. The ct. is entitled to deal with 
the law as it think it stands. — Willoughby 
Eckstein, [1986] 1 All E. R. 660, C. A. 


1270. Add, Annotations : — Retd. Vanderpant v, 
Mayfair Hotel Co., Ltd., [1930] 1 Ch. 138 ; 
Chesham (Lord) v, Chesham Urban District 
Council (1935), 79 Sol. Jo. 463. 

1282. Add, Annotations : — Consd. L. C. C, v, 
Hackney B. C., [1928] 2 K. B* 688. Reid. 
Back V, Daniels (1924), 69 Sol. Jo. 160 ; 
Hackney B. C. v. Metropolitan Asylums 
Board (1924), 181 L. T. 136. 

1322a. To attach creeper to wall.] — Simpson v, 
Wbbbb, No. 204a, ante, 

1822b. To attach post to wall.] — Simpson v, Webeb, 
No, 204a, ante. 


Part XII. — Disturbance of Easements 


1330a. .] — ^Penwarden v, Ohing (1829), 

Mood. Sc M. 400 ; 173 E. R. 1208, N. P. 
AmiotatioTis : — Consd. Bryaat v. Foot (1867), L. R. 2 Q. B* 
161 ; Dalton v, Anjfiis (1881), 6 App. Caa. 740. 

1852. Add, Annotation : — As to (2) Consd. Free- 
born V, Leeming, [1926] 1 K. B. 160. 

1856. Add, Annotations: — As to (1) Reid. West 
Midlands Joint Electricity Authority v, Pitt, 
Minister of Transport v, Pitt (1932), 96 J. P. 
159. As to (2) Consd. Slack v. Leeds In- 


dustrial Co-op. Soc., [1924] 2 Ch. 476; 
Horton’s Estate v. Beattie (1926), 42 T. L. R. 
701. Apld. Price v, Hilditch, [1930] 1 Oh. 600. 
Consd. Fishenden v, Higgs Sc Hill, Ltd. (1936), 
153 L. T. 128. Reid. Farnworth v, Man- 
chester City Corpn., [1929] 1 iC. B. 633. 

1395. Add, Annotation As to (1) Reid. Medcalf 
t;. Strawbridge, Ltd., [1937] 2 K. B. 102. 

1396. Add, Annotation : — Reid. Slack v, Leeds 
Industrial Co-op. Soc., [1924] 2 Ch. 476. 


PART X. SECT. 1, SUB-SKCT. 1.— 
B. (b). 

i. WHoM of bfdlding contribut' 

ing to suhsi4mce,}^'Wheto a peiBon by 
an excavation on bis land causes enb- 
sidence on bis neighbour’s land, 
because of the added weight of a build- 
ing thereon, he is not liable. The 
n^hbour is not entitled to eufflotont 
support to maintain his building.-— 
Mbtrofoutan Lu^ Aasurancw Co, 
V. MoQuesn, [1924] 2 D. L. R. 942 1 
i W. W. XI, 981.— CAN, 

PART X. SECT. 1, SUB-SECT. 1.— C. 
sq. No right of ss3n>ef^I)emdiMon 


of adjoining building — Whdher negli- 
gence,] — Where no right of su 
exists, the mere demolition of a bu 
resulting In the removal of su^. __ 
previouSy erdoyod by an adJc^lng 
building does not constitute negl^noe 
provided that due wcumlng of the 
demolition is given. — U nitbp Build- 
ing Sooisnrr v, Lbnnon, Ltd., [1984] 
App. D. 149,— S. AF. 


PART XI. SECT. 11. 

•r, BttHol.] — ^A right to bury dead 
bodies is not a right of eaaemmt, — 
Shxo Raj Chamab v, Mudbke 
(1934), 1 Ii. R. 57 Alh 166.— IN] 


u 


PART XII. SECT. S. SUB-SEOT. A— 
B. (B). 

St. Mortgagee — Though not in pos- 
session,] — A mtgee. of land, though not 
In possession, has a right to have his 
seourity left unlm paired. Sc if the owner 
of adioinixw land excavates onthemort- 
gaged Ima, although the mtgee. may 
not be entitled to maintain an action 
for trespass, he has a right of action 
for injunotion or damages, independent 
of any that the owner of the mortgaged 




VoL XIX. — ^Easements. Cases 1899—1487. 


1899. For tho paragraph in the original volume 
substitute the following paragraph : — 

— Chancery Amendment Act, 1868 
(c. 27), s, 2, comers on the Ct. of Oh. juria- 
mction to award damages in Ueu of an in- 
jimction in the case of a threatened injury. 
Notwithstanding the repeal of that Act by 
Statute liaw Revision k> Civil Procedure Act, 
1883 (c. 4:9), the combined effect of Jud. Act, 
1873 (c. 66), s. 16, & Statute Law Revision 
Act, 1898 (c. 22), s. 1, is to maintain in force 
the jurisdiction conferred by Chancery 
Amendment Act, 1858, s. 2, 

Where therefore an action was brought in 
the Oh. Div. for an injunction to restrain an 
obstruction of ancient lights, & the ct. found 
that defts.* buildings when completed would 
cause an actioxiable obstruction to pltf.’s 
’ lights, but that no such obstruction had yet 
taken place : — ffeld : the ct. had jurisdiction 
to award damages in lieu of an injunction. — 
Leeds Industrial Co-opbrattve Society, 
Ltd. V. Slack, [1924] A. 0. 861 ; 93 L. J. Ch. 
436 ; 131 L. T. 710 ; 40 T. L. R. 745 ; 68 
Sol. Jo. 716, H. L. ; revag. S. O. worn. 
Slack v. Leeds Industrial Co-operative 
Society, Ltd., [1923] 1 Ch. 431, C. A. ; 
sequent proceedings^ [1924] 2 Ch. 476, 0. A. 
AnnotcUions : — Gonsd. Flshenden v. Hi^ Ltd. (1935). 

153 L. T. 128. Refd. Peeoh v. Best (1930), 99 L. J. K. B. 

537. 

1399a. .] — In an action brought by pltf, 

against deft, society for an mjunction & 
damages in respect of an alleged obstruction 
ol ancient lights, the judge found that defts.^ 
building when complete would cause an 
actionable obstruction to pltf.’s lights, but 
that no such obstruction had yet taken place, 
& he expressed the opinion that the interfer- 
ence with pltf.’s legal rights when the building 
was completed would be small, & could be 
adequately compensated by damages, but 
held, contrary to his own opinion, that he 
was bound by the opinion of the Ct. of 
Appeal in Dreyfus v. Peruvian Quana Co* 
(1889), 43 Ch. D. 316, that there was no 
jurisdiction under Chancery Amendment 
Act, 1868 (c. 27), to give damages In lieu of 
an injunction where the injury was threatened 
but had not been sustained, & he therefore 
granted an injunction. The Ct. of Appeal, 
without going into the merits, by a majority, 
upheld tJie view that the ct. had no juris- 
diction in such a case to award damages in 
lieu of an mjunction. The House of Lords, 
by a majority, reversed this decision. & 


remitted the case to the Ot. of Appefd to 
deal with it on its merits; — Bela: the 
findings of the judge brought the case within 
the “ good working rule ” suggested by A. L. 
Smith, L.J., in Shelf er v. City of London 
Electric Lighting Co*, No. 1356, ante, as that 
which might guide the ct. in exercising the 
discretion given it by (Chancery Amendment 
Act, 1858, to award damages in lieu of an 
injunction ; that was still the rule to be 
adopted by the ct. as a guide & was not 
affected by an 3 rthing that was decided in 
Colls V. Home Colonial Stores, No, 830, 
ante ; therefore, there being evidence to 
support the findings of the judge, the in- 
junction granted bv him, contrary to his 
own opinion, ought to be discharged, & in 
lieu thereof an inquiry directed as to damages. 
— Slack v* Leeds Industrial Co-operative 
Society, Ltd., [1924] 2 Ch. 475 ; 94 L. J. Ch. 
40, 0. A. 

Annotation : — Consd. FiBhenden v. Higgra & Hill, Ltd. (1935), 
153 L. T. 128. 

1406a. Erection ol buUdlng Interfered with 

acquiesced In by defendant.] — Where pltf. & 
deft, held adjoining pieces of ground under a 
common landlord, & pltf., with the licence of 
the landlord, without objection by deft,, 
had erected a manufactory, an injunction 
was granted to restrain deft, so building as 
to obstruct the lights of pltf.’s manufactory 
pending trial. — Crook v* Wilson (1855), 3 
W. R. 378. 

1408. Add* Annotations: — As to {\) Consd. Slack 
V* Leeds Industrial Co-op. Soc. (1924), 94 
L. J. Ch. 46. Refd. Pishenden v. Higgs &; 
Hill. Ltd. (1935), 163 L. T. 128. 

1419. Add. Citation : — 11 Jur. N. S. 676. 

1433a, .] — Price v* Hilditch, No, 

934b, ante* 

1442|i. Against lessee— Freeholder not party 

to action — Light.] — Barnes v. Allen (1927h 
64 L. Jo. 92 ; 164 L. T, Jo. 83. 

1444a. *] — Slack v * Leeds Industrial Co- 

operative Society, Ltd., No. 1399a, ante* 

1444b. .] — Pishenden v* Higgs & Hill, Ltd. 

(1936), 153 L. T. 128 ; 79 Sol. Jo. 434, C. A. 

1468. Add* Annotation : — Consd. Pishenden v* 
Higgs & Hill, Ltd. (1935), 153 L. T. 128. 

1471. Add* Annotations: — Folld. Horton’s Estate 
V* Beattie (1926), 42 T. L. B. 701. Consd. 
Sheffield Ma.sonic Hall CJo. v, Sheffield Corpn. 
(1932), 48 T. L. R. 336. Apld. Hapgood v. 
Martin & Son, Ltd. (1934), 162 L. T. 72. 


Part XIII. — Profits a Prendre. 


1490* Add* Annotation : — Refd. Grant v, Edmond- 
son, [1931] 1 Oh. 1. 

1494. After this case add : — 

,] — ^tat. Frauds, s. 4, is now 

replaced by Law of Property Act, 1925 
(c. 20), 8. 40. 


[496. Add. Amiotation .-—Refd. Mr TimU-r ' 

tions, Refund of Dues under, A. L . 181. 

\ 4m. Add. Annotations Consd. V. Best 

(1930), 99 L .T. K. B. 537. Apld. 

Ely Beet Sugar [1931] 2 Ch. 84. 

Refd. Wenner v. Morns (1930}, i9 woi. 


Jo. 


PART XIL SECT. 2. SUB-SKOT. 2.— 
D. (b) i. 

1451 ui. — .1— Under Speoiflo 

Belief Act. 18774 the question of an 
Injunction to reirtraln a party from 


sotinff a building so ae to interfere 
bh hia neighbour's easements of light 
ait preeentB itself in a dWerent 
what it does In the English ots. ; & 
) ot. has a discretion, & may issue 

16 


an injunction whore the iiiiury is sneb 
rfiat pecuniary compensation w ‘Uld 
not afford adequate relief. — M ahomei> 
ACZAM ISMAin V. Jaganath J^nadab 
(1926). I. L. B. 3 Ran. 280. — IND. 
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262 ; NichoUs v, Ely Beet Sugar Factory, 
Ltd., [1930] Oh. 343. 

4499. Add. Annotations: — As to {1) Refd. Peech 
V. Best (1930), 99 L. L K. B. 637. As to (2) 
Rejfd. Peech v. Best (1930), 99 L. J. K. B. 
637. 

1501. Add. Annotation : — Held. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

1603. Add. Annotation : — Generally^ Refd* Stoney 
V. Eastbourne B>. C. & Devonshire (1926), 95 
L. J. K. B. 312. 

1511. Add. Annotation : — Refd. Oleobury Mortimer 


Rui‘al District Council v. OhUde, [1933] 2 
K. B. 368. 

1528. Add. Annoiaiion : — Refd. Todrick v. Western 
National Omnibus Co. (1934), 103 L. J. Oh. 
224. 

1670. Add. Annotation : — As to (2) Refd. The 
Fagernes, [1926] P. 186. 

1589. Add. Annotations : — Refd. Abrahams v, Mac 
Fisheries, [1925] 2 K. B. 18; Boev. Russell, 
[1928] 2 K. B. 117. 

1590. Add. Annotation : — As to {1) Consd. Nicholls 
V. Ely Beet Sugar Factory, Ltd., [1936] Ch. 
343. 


PART Xin. SECT. 4. SUB-SECT. 1.— A. 

sw. Who may acquire — Public.] — 
Thon«:li the public cannot acquire 
ownership of a land, It con acquire projtts 
d prendre over it by grant. — Ussan 
Kasim Sait v. Seorkta»y of State 


FOR India (1923). I. h. JL 47 Mad, 
116.— IND. 


PART XIII. SECT. 4, SUB-SECT. 2.~B. 
1638 I. The pufdic .] — Though the 


public cannot acquire owner$hip of a 
land, it can acquire praMe d prendre 
over it by prescription. — -ussan Kasim 
Sait t*. Skcretart op State for 
India (1923). 1. L. R. 47 Mad. 116.- 
IND. 
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ECCLESIASTICAL LAW. 


VoL m. Oases la— Obi 


Part I. — In 

la. Church Assembly ^Legislative Committee.] — 

Neither the Legislative Committee of the 
Church Assembly, nor the Church Assembly 
itself, is a body to which a writ of certiorari 
or of prohibition will issue, as neither of them 
is a body which is under a duty to act in a 
judicial capjicity. — Ti. v. Church Assembt.y 
Legisla-TIVe Committee, Ex p. Haynes 
Smith, [1928] 1 K. B. 411; 97 L. J. K. B. 

222 ; 138 L. T. 399 ; 44 T. L. B. 08 ; 71 Sol. 

Jo. 947, D. C. 

2a. Compulsory acquisition of freehold in premises 
used for “ public religious worship — Part 
of public only admitted.] — Two tenements 
known respectively as “ the Salvation Army 
Hall or “ the Citadel of the Salvation Array, 
Weston-super-Mare ” & “ the Young People's 
Hall ” & comprised in one lease were held 
under a trust deed executed after the lease 
upon trust to be used as a place of worship. 
The Salvation Army Hall was in fact used 
for religious worship : the rooms in the upper 
part of the Y'oung People’s Hall were used 
for teaching. The two buildings were 
separated by a yard. The lessees, in pur- 
suance of the powei’s given by Places of 
Worship (Enfranchisement) Act, 1920 (c. 50), 
gave to the lessors notice in writing requiring 2 
the lessors to treat contract <fe agree with the 


General. 

lessees for the sale to the lessees of all the 
lessors’ estate <fe interest in the premises, 
subject to the provisions of the Act, ^ to give 
particulars of the lessors’ estate & interest 
in the premises & of their claims in respect 
thereof & of their claim for compensation. 
The lessors contended that under the trust 
deed the premises demised by the lease were 
not held on trust for the purposes of a place 
of worship, either at the date of the notice or 
at the date of the Act. In an action by the 
lessors claiming a declaration that the lessees 
were not entitled, under the Act or otherwise, 
to acquire the freehold revei‘sion in all or any 
part of the premises, <& an injunction to 
restrain them from proceeding under the 
notice .* (1) “public religious wor- 

ship ” may include worship to which, on 
any or all occasions, only certain sections 
of the public are admitted ; (2) a trust 

for the use of premises for the purposes 
of public religious worship is carried out 
although minor parts of the premises are 
not so used. — Stradling v. Higgins, [1932] 
1 Ch. 143 ; 101 L. J. Ch. 110 ; 146 L. T. 
383. 

Minor parts of premises not so used.] — 

Stradling v, Higgins, No. 2a, ante. 


Part III.-— Constitution of the Church of England. 


16. Add. Annotatiom : — As to (4) Refd. Wickham- 
brook Par('>chial Church C-ouncil v. Oroxford, 
[1935] 2 K. B, 417. Generally. Refd. B. r. 
North, Ex p. Oakey (1926), 43 T. L. B. 00. 

19. Add. Annotations: — Refd. Gottliffe v. 
Edelston, [1930] 2 K. B. 378 ; Re Ogden, 
Brydon v. Samuel, [1933] Ch. 678. 

41. Add. Annotation : — As to (2) Consd. Notley v. 
Birmingham (Bp.), [1931] 1 Ch. 529. 

70. A’dd. Annotation : — As fo (1) Refd. Re Mason 
(1928), 97 L. J. Ch. 321. 

90a. Right of public to attend.] — Under letters 
patent from the Crown A statutes pursuant 
thereto Westminster Abbey is made a Royal 
Peculiar the govt, of which belongs to the 
dean. Applt. was a professional guide for 
sightseers, &, alter a special permit to him 
to act as a guide to the Abbey had elapsed, 
the dean made an order that he was to be 
excluded therefrom. On a subsequent day, 
w'liich was neither a Simday nor a holy day, 
applt. was in the Abbey during divine service 
wearing his ordinary guide’s badge, when 
reap., a police constable, after having re- 
quested him to leave,’ ejected him without 


unnecessary violence. Applt. laid an in- 
formaiion in the x^olice ct. against resp. for 
having unlawfully assaulted him. Applt-. 
made no claim to be a parishioner of tlu' 
Abbey, & could x>roduce no evidence of per- 
mission having been given to him to be there, 
but it was found that there had been no 
misconduct by 1dm on the day of his ejection. 
The magistrate dismissed the information. 
On a case stated which set out these facts 
Held : the dean had authority to make t-lu* 
order excluding ajiplt. ; on applt. ’s refusal 
to leave when requested i‘esp. was justirit‘d 
in ejecting liirn ; &, therefore, </he magistrate 
bad rightly dismissed the information. 

Senible : a person who is not a parisliioiier 
has no legal right to attend a parish cl mreii 
even on Sundays or holy days, but if lu* is 
prevented from attending his ewn parisJi 
church on such days, he may )»iM^sent hunself 
for admission to some oilier cliuo'h where 
service is usually lield.- r. Poi.mr: 

Constable 4 1.3 A, [1937 1 L K. lb hlhj [IdoUj 
3 All E. B-. 107 ; 100 L. .1. K - Jb 1 / 1 ; 

L T 498 ; 53 T. lb 10 ; SO Sol. .fo. S5o ; 
34 h. Cr. R. 501, 1). (V 


PART I. 

1 i. Church — Religious communitv — 
Schiam^-^Whether provided for by con- 
fditution.^ — BniSNDZiJ v. Hajdu, 
[1027) 1 B. h. R. 1061; [1927] 1 
W. R. 301 ; 36 Man. L. R. 300. 
—CAN. 


Whai aioqtwis 
J.}— BRENDZIJ V. r ' 

). L. R. 1061 ; [1927] 1 W. W. R. 301 , 
6 Man. L. R. 300.— CAN. 

2 Ijj I.'— — of " 

fembers adhering to original cem- 


HtUviion entitled to use of church 
V. HAJi)rj|ri927] 
. ... .... K. 1061; [1927] 1 W. W R. 
301 ; 36 Man. L. R. 300.— CAN, 

1 iv. S'. P. Hknnig V . TRautman 
(AJto.), [1926] 2 V. L. R. 280 ; [19261 
1 W . W. R. 912.— CAN. 
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135. Ann<^aii0fm »•*— sB'or Me Pttfceia* No. 

139,307, Me O^rboilii AWj., {10233 2 Oh. 504.” 
rea4 “ Me l^ett^rs Patent No* 139,207, Be 
Capbonii Akt., [19243 2 €h. 68/^ 

185. Add. Anmdation : — As U> (2) Oomd. Vincent/ v. 
St. Magnus the Maityt, etc.. [19253 P* 1* 

tg5a. Funner Hoyal chaiHjl-— Grant by Crown 

lor ui^e as parish ohiiroh.] — ^Tbe ct. held that 
the rector & the palish church ol St. Mary, 
Stafford, in the diocese of Lichfield, were 
subject io the ordinary episcopal Jurisdiction, 
including the right of visitation. — ^L ichfield 
(Bishop) r, Lambert (1929), 46 T. L. B. 24. 

199. Add. Annotation : — As to (3) Consd. Vincent 
V. St. Magnus the Martyr, etc., [1925] P. 1. 

204- Add. Annotation : — Consd. Notley v. Bir- 
mingham (Bp.), [1931] 1 Oh. 629. 

270, Add. Annotation : — Held. B. v. Church 
Assembly Legislative Committee k> Church 
Assembly, Ex p. Haynes Smith (1927), 44 
T. L. B. 68. 

276. Add. Annotation : — As to (2) Held. B. v. 
North, Ex p. Oakey (1926), 43 T. L. B. 60. 

292. Add. Citations : — siib notn. Ayer v. Ormb, 2 
Dyer 221b ; Ben. 129 ; snb nom. Anon , 
Dal. 63 ; 1 And. 9. 

Add. Annotations : — Held. Cromwers Case 
(1601) 2 Co. Bep. 69b ; Lyn v. Wyn (1665), 
O. Bridg. 122. 

346. After this case add : — 

.] — SeSf now, Cathedrals Measure 

1931 (No. 7), 8. 24. 

388. Before this case add See Parochial Registers 
and Records Measure, 1929 (No. 1). 

401. Add, Annotation : — Consd. A.-G. v. Mallock 
(1931), 48 T. L. B. 107. 

416. Add. Annotations : — Consd. A.-G. v. Mallook 
(1931), 48 T. L. K. 107. Held. Wickham- 
brook Parochial Church Council v. Croxford, 
[1935J 2 K. B, 417. 

418. Add. Annotation : — Hefd. Wickhambrook 

Parochial Church Council v. Croxford, [1935] 

2 K. B. 417. 

420. Add. Annotation ; — As to (4) Consd. Wick- 
hambrook Parochial Church Council v. Crox- 
ford, [1936] 2 K. B. 417. 

472. Add. Annotations: — Apld.Hauxton Parochial 
Church Council v. Stevens, [1920] P. 240. 
Consd. Wickhambrook Parochial Church 
OouncU V. Croxford, [1935] 2 K. B. 417. 

472a. Liability of lay-impropriation to seques- 

tration.] — Walwyn V. Awbeeby, No. 2599a, 
post. 

472b. Personal liability.] — The impropriator 

of an impropriate rectory in the receipt of 
the profits thereof is personally liable for the 
repair of the chancel of the parish church, 
although at the time of the conveyance to 
him of the lands forming part of the rectory 
he had no notice of the liability. — H auxton 
Pabochiab Church Council v. Stbvens, 
[1929] P, 240. 

Anmiahon : — Retd. Wickhambrook ParoobM Churoh 

Council V. Croxford, [1935] 2 K. B. 417. 

472c. Right to contribution from other 

tithe owners.] — The liability of a lay im- 
propriator of a tithe rentcharge to pay the 
costs of the repair of the chancel of a parish 
church is personal & several & not joint & 
is not limited to the amount of the tithe rent 
received by him. 


^ In m notion ^ pltf. cotmoH 
under CSbiancd 1^8 (o* 20), 

A nUiwg upon her to pny ^123 12r. the 
rS^bTWwMJed 0^ of repairing the 
chancel of the parish church, on the ground 
that she was tho owner of an impropmie 
rentc^Aige of the value of 239 I Is, 9d., ueft. 
contend^ that but for sect, 2 (3) of Obancel 
Bepaiis Act, 1932 {c, 20), she couM only 
have been held liable if she was a person who 
would have been liable to be admonished by 
the appropriate Bcclesiastical Ots., & that 
she could not in fact have been so admonished, 
since the amount she had received from the 
tithe rentcharge wan less than the cost of the 
repairs. The coxmty ct. Judge accepted this 
view & dismissed the action. On appeal s— 
Held : (1) the liability of deft, being personal 
& several & not joint, she would have been 
hable to be admonished by the appropriate 
Bcclesiastical Cls. to repair the dbancel, & 

1 was therefore liable to do so notwithstanding 
that the sum received by her in respect of 
the rentcharge was less than the estimated 
cost of the repairs ; (2) deft, on payment 
of the cost of the repair's would be 
entitled to obtain contribution from the 
other tithe owners. — Wickhambrook Paro- 
chial Church Council v. Croxford, [1935] 
2 K. B. 417 ; 104 L. J K. B. 636 ; 163 L. T. 
187 ; 79 Sol. Jo. 418, C. A. ; svb nom. Me 
Chancel Repairs Act, 1932, Wickham- 
brook Parochial Church Council v. 
Croxford, 51 T. L. B. 424, 0. A. 

472d. No notice of liability — At time of con- 

veyance of lands.} — Hauxton Parochial 
Church Council v. Stevens, No. 472b, ante. 

472e. Although tithe insufficient for costs of 

repair — Chancel Repairs Act, 1932 (c. 20).] — 
Wickhambrook Parochial Church Council 
V. Croxford, No. 472c, ante. 

473. Add. Annotation : — Held. Wickhambrook 
Pai^cliial Church Council v. Croxford, [1936] 
2 K. B. 417. 

474. Add. Annotation : — ^Refd. Wickhambrook 
Parochial Church Council v. Croxford, [1936] 
2 K. B. 417. 

475. Add. Annotations : — Consd. Wickhambrook 
Parochial Church Council v. Croxford, [1935] 
2 K. B. 417. Held. Hauxton Parochial 
Church Council v. Stevens, [1929] P. 240. 

482a. J — A tenant of premises 

rated at £125, who sublet the greater part & 
retained for his personal occupation a portion 
which was over £40 in ratable value, but not 
separately assessed : — Held : qualified as a 
vestryman under Metropolis Management 
Acts, 1855 (c. 120), & 1856 (c. 112).— 
Gordon v. Williamson, [1892] 2 Q. B. 469 ; 
61 L. J. Q. B. 820 ; 67 L. T. 214 ; 57 J. P. 
106 ; 40 W. B. 692 ; 8 T. L. B. 706, C. A. 

Annotation Eeld. London & India Bocks Ck>. v. Woolwich 
Borough (1902), 71 L. J. K. B. 394. 

569. Add. Annotation: — As to (8) Held, B. v. 
North, Ex p. Oakey (1926), 43 T. L. E. 60 

627. After this case add : — 

Right of presentation where patronage vested 
In parishioners.] — See No. 1981a, post. 

627a« Removal of name from roll — ^Order lor 
restoration hy lay electonU commission— 
Whether court will interfere,]— A parishioner 
whose name was removed by the parochial 
church coimcil from the electoral roll of a 
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■ 7,^; ^ V iroi. 

pWtsiii to tlte lay eleotoi^ eom- 

Msitoly tm ij^Uate kibtmal constituted 
tuader ttdo 18 m Sched. to Bepfesentation of 
tbo l^ifcy MaftSure, 1629. Tho comirdsslon, 
alter ODtaMtig from the council their 
reaeone in writing for the removal of the 
name, directed that the name should be 
restored to the roll. Ihe council failed to 
oompiy with this direction, & the parishioner 
whose name had been removed commenced 
an action in which he sought an order 
directing the council to restore his name to the 
roll dc an injunction restraining the council 
from preventing him from attending Sc 
voting at church parochial meetings : — 
Beld : the commission had duly come to a 
decision & in doing so had acted in no way 
contrary to natural justice. The name of 
pltf. must therefore be restored to tho roll 
& he Was entitled to tlie injunction asked for. 
— Stuart v. Bauohley PAitocHiAx Church 
Council, [1986] Cb. 82 ; 104 L. J. Oh. 314 ; 
153 L. T. 311 ; 51 T. L. R. 538 ; 79 Sol. 3o. 
559, O. A. 

627b. Condition precedent — ^Electoral roll.} — By 

sect. 1 of Benefices (Exercise of Rights of 
Presentation) Measure, 1931, a vacancy or 
imp(‘nding vacancy in a benefice shall be 
notified by the Bishop to the parochial church 


council : — Held : the giving Cft iM$ 
tion was a condition precedent to 
of tho Bishop to institute an incnmbeiil^ 
the vacant benefice, even though there iftp 
parochial church council in existence.-^Kp^ 
V. Truro, Bishop, [1937] P. 36 ; 106 L* 

Vh. 267 ; 8ub nom. R. v, Truro, BishOF, 6® 
T. L. R. 4. 

758. Add. Annotation : — Consd. A.-G. V, 

(1931), 48 T. L. R. 107. 

988. Add, Annotation : — Refd. Edwards v* A*^G. 
for Canada (1929), 46 T. L. H. 4. 

1016. Add. Annotation : — As to (2) Consd. R. v* 
Daily Herald Editor, etc. & Davidson, Fx p. 
Norwich (Bp.), R. v. Empire News Editor, etc. 
& Davidson, Ex p. Noiwich (Bp.) (1932), 48 
T. L. R. 253. 

1017. Add. Annotation : — Held. AMckhambrook 
Parochial Church Council v. Ch oxford, [1935] 
2 K. B. 417. 

1049a. .] — CoLK V. PuiAOE Constable 

443a, No. 90a, ante. 

1063. Add. Annotation : — As to (1) Refd. A.-G. for 
Alberta v. Cook, [1026] A. C. 444. 

1063. Add. Annotation : — Refd. Keren Kayemeth 
I Le Jisroel, Ltd. v. 1, R. Comrs., [1931] 2 
K. B. 466. 


Part IV. — Ecclesiastical Courts. 


1069. AM. Annotation: — As to (1) Consd. R. v. 
Daily Herald Editor, etc. & Davidson, Ex p. 
Norwich (Bp.), R. v. Empire Nows Editor, 
etc. & Davidson, Ex p. Norwich (Bp.) (1932), 
48 T. L. R. 253. 

1115, Add. Amwtatlons : — to (1) FoUd. Capel 
St, Mary^ Suffolk v. Packard, [1927] P. 289. 
Refd. Vincent v. Sfc. Magnus the Martyr, etc., 
[1925] 1. 

1145. Add. Annotations: — As to (1) Consd. lie 
Transferred Civil Servants (Ireland) Oom- 
peusation, [1929] A. C. 243. As to (8) Consd. 
Vincent v. St. Magnus the Martyr, etc., 
[1926] P. 1. Generally^ Refd. Oapel St. 
Mary, Suffolk v. Packag’d, [1927] P. 289. 

1146. Add, Annotations :-^As to (2) Consd. Be 
Trauaf erred Civil Servants (Ireland) Com- 
pensation, [1929] A. 0. 243. As to (7) Consd. 
Capel 8t. Mary, Suffolk v. Packard, [1927] 
P. 289. Apld. Re St. Saviour’s, Hampstead, 
[1932J P. 134. 

1148. Add. Annotation : — As to (2) Retd. R. v. 
North, Ex p. Oakoy, [1927] 1 K. B. 491. 

1149. Add. Annotation: — Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. 0. 243. 

1150. Add. Annotation : — As to (1) Refd. Huntley 
V. Norwich (Bp.), [1931] P. 210. 

1280a. — I — Alternative remedy.] — Prohibition 
will issue in respect of an order of an ecclesi- 
astical ct. made without jurisdiction, not- 
withstanding an appeal lie from such order 
to a higher ecclesiaAical ct. & thence to the 
Privy Council,— R. v. North, Ex p. Oakey, 


[1927] 1 K B. 491 ; 96 L. J. K. B. 77 ; 13e 
L. T. 387 ; 43 T. L. R, 00 ; 70 Sol. Jo. 1181 
C. A. 

1349. Add. Annotation : — Refd. R. v. North, Ex p 
Oakey (1926), 43 T. L. R. 60. 

1372. Add. Annotation : — As to {!) Refd. Raeburr 
V. Raeburn (1928), 138 L. T. 672. 

1392. Add. Annotation : — Generalhj, Refd. Hi 
Colonial Bishoprics b\ind, 1811, [1035] Ch 
148. 


1400. Add. Annotation : — Refd. Capel St, Mary 
Suffolk V. Packard, [1927] P. 289. 

1585. Add. Annotations : — Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
579. Refd. O’Connor v. Waldron, [1935 
A. C. 76. 


1596. Add. Annotation : — As to (3) Refd. Rf 
Colonial Bishoiirics Fund, 1841, [1935] Ch. 
148. 


1605. Add. A^inotation : — Refd. Capel St. Mary. 
Suffolk V. Packard, [1927] P. 289 

1721. Add. Annotations : — Refd. Eshugbayi Kleko 
V. Nigeria Government, [1928J A. V. 459 ; 
Be Carroll, [1931] 1 K. B. 317. 

1755. Add. Awnoto^ion Refd. A^incent r. St 
Magnus the Martyr, etc., [1925] P. L 


756. Add. Annotation .—Refd. Vincent v. St, 
Magnus the Martyr, etc., 1 1925j P. L 

.] -liild : a tacaJty ought 

to issue for tho removal of (1) a tabernacle, 
(2) a sacring gong, (3) lour out ot six candle- 
kicks on the retable, (4) two candlesticks on 


PART IV. SECT. 6, SUB-SECT. 

t217 I, of lOaktie^^ 

f^onceminp sjnrUual tnaUers .] — In «ti 


Jtiou Involvlngr tho constnictioa of 
nited Church of CanadH Ac^ 1224 
.100) : — HeW ; the ©ooloelastloai i U. 


IQ 


oalv hod lurisdiotion.-— S toveb ». 
Dryrdauc, 11025] 4 D. h. K. 094. — 


CAN. 
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Casas 1768a— 2106a. English and Empire Digest Supplement. 


the credence which had been, used cere- 
monially, (5) a censer which had been used 
ceremonially, (6) the Stations of the Cross, 
(7) a second Holy Table introduced after 
a faculty for it had been refused, (8) an 
image of the Blessed Virgin Mary with 
candles & vases, (9) a holy water stoup, 
(10) two brass candelabra used in a service 
of adoration of the Sacrament, & a hanging 
lamp in the chancel used to denote the 
presence of the reserved Sacrament ; a 
faculty ought not to issue for the removal 
of (11) books &> pamphlets displayed on 
tables in the church, (1^) notices as to times 
when confessions comd be heard, (13) notices 
asking for prayers for deceased persons, (14) a 
kneeling stool used by persons making their 
confessions, &> (15) the rector’s books of 
devotion on the Holy Table, but these articles 
wore not proper subjects for a confirmatory 
faculty ; a faculty ought not to issue for the 
removal of (10) a crucifix on the wall above 
the kneeling stool, used to assist the devotions 
of those making their confessions, & a 
confirmatory faciilty till further order ought 
to issue in respect of it ; a faculty ought not 
to issue for tlie removal of (17) a crucifix 
behind the Holy Table which had been proved 
to have been the object of veneration, the 
rector having undertaken not to genuflect 
to it or cense it, <&- not to allow any other 
ofliciating clergymen to do so, & a con- 
firmatory faculty till further order ought to 
issue in resi^ect of it. 

(18) Memorials purporting to be signed by 
parishioners, as to which no evidence is given 
in proof of the signatures or of the repre- 
sentations made to those who sign them, are 
inadmissible in a faculty suit. — Capel St. 
Mary, Suffolk (Rector & Churcu- 


WARDENS) V . Packard, (19271 P. 289; 
aequent proceeMngSy [1928] P. 69. 

dnnotation : — As to (3) Coxisd.'lfe St. SaTlour’s, Hampstead, 
11932] P. 134. 

1776a. *‘T111 further order/^— (1) 

Where a cause of faculty has been remitted 
by the Ct. of Arches to a consistory ct. to 
decree a faculty as directed by the Ct. of 
Arches, a p^ty to the suit who is aggrieved 
by a condition proposed to be inserted in the 
faculty may appeal to the Ct. of Arches by 
way of the assertion of a grievance, Sl the Ct. of 
Arches may hoar & determine the appeal 
without retaining the cause. 

(2) A condition in a confirmatory faculty 
‘‘ that if any of the articles included in the 
faculty are tr<^ated with superstitious rever- 
ence we reserve to ourselves the right to order 
their removal at any time hereafter upon 
being satisfied hereon ” is an improper con- 
dition, & such a condition is not substantially 
similar to, but wholly different from, a con- 
dition that the faculty is granted “ till further 
order.’" 

(3) Observations U})on the object & effect 
of granting a faculty till further order, the 
proceedings required by the practice of the 
cts. before such further order can be made, 
the distinction between the order of the ct. 
in a faculty suit & the faculty, & the matters 
which are pi*oper to be included in each. — 
Oapel St. Mary, Suffolk (Rector & 
Churchwardens) v, Packard, [1928] P. 69. 

1784. Add. A nnotatio?i : — Refd. Oapol St. Marv, 
Suffolk V. Packard, [1927] P. 289. 

1789a. Cause remitted to decree faculty — Objection 
to condition proposed to be Inserted In faculty 
— Right of aggrieved party to appeal.] — Gai»el 
St. Mary, Suffoi4c (Rector & Church- 
wardens) V . Packard, No. 1775a, ante . 


Part V.- 

1806. Add. Annotation: — Consd. Clergy Orphan 
Corpn. V. Christopher, [1933] Ch, 267, 

1808. Add. Annotation : — Refd. Be I^ittle Gaddes- 
den Churchyard, Bx p. Cuthbertson, [1933] 
P. 150. 

1821. For “ Who are exempt — ^Military Service 
Act, 1916 (c. i04),Sched. 1. ( 4 ) — Lay member 
read “ Who are exempt— Military Service Act, 
1916 (c. 104), Sched. I. (4)— Lay reader.” 

1846. Add. Annotation Refd. B. v. Stepney 
Corpn., Ex p. Walker & Sons, Ltd. (1932), 
102 L. J. K. B. 113. I 

1861. Add. Annotation: — Apia. Be Clericfil Dis- ‘ 
abilities Act, 1870, Ex p. Cowan (1927), 71 
Sol. Jo. 272. 

1851a. S. P. Re Clerical Disabilities Act, 1870, ’ 
Ex p. Cowan (1927), 187 L. T. 516 ; 71 Sol. 
Jo. 272. 


Sect. 4,— PATRONAGE OF BENEFICES (p. 370). 

To cross ref. add See, also. Benefices 
(Diocesan Boards of Patronage) Measure, 
1932 (No. 1). 

1971. Add. Annotation: — Generally, Refd. Notley 
V. Birmingham (Bp.) (1930), 09 L. J. Ch. 306. 


-Clergy. 

1981. Add. Annotation : — Refd. Be Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 

1981a. Patronage vested in parishioners — Transfer 
to parochial church council — Parochial Church 
Council (Powers) Measure, 1921 (No. 1), 
s. 4 (1 ).] — Re Lichfield Cathedral Grant, 
Ohapbl-en-lb-Prith Parochial Church 
(Council r. Bagshaw (1929), 45 T L. R. 583. 


Sub-sect. 2. — Transfer and Transmission 
OF Patronage (p. 379). 

To crosB-reforence add “ See, aUo, Bene- 
fices (Transfer of Rights of Patronage) 
Measux‘e, 1930 (No. 8).” 

2104a. Whether vendor bound to make marketable 
title — Whether stamp necessary.] — VVilmot 
t). Wilkinson (1827), 6 B. & 0. 506; 9 
Dow. & Ry. K. B. 620 ; 5 L. J. O. S. K. B. 
190 ; 108 is. R. 638. 

Annolaiion : — Refd. Doogrood v . llObO (1860), 9 0. B. 132. 

2105a. Non^completion of purchase — Default 

of vendor.]— Wbddall v. Nixon (1853), 17 
Beav. 100 ; 22 L. J. Ch. 930 ; 21 L. T. O. S. 
147 ; 17 Jur. 642 ; 61 B. B. 064. 
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2198, After this case add r- 

•] — See Benefices (Exercise of Bighte of 

Presentation) Measure, 1931 (No. 3), s. 5. 

2272. Add* Annotation : — Generally, Consd. Notley 
V. Birmingham (Bp.), [1931] 1 Oh. 529. 

After this case add ; — 

.] — See, now, Benefices Act, 1898 (Amend- 
ment) Measure, 1923 (No. 1), a, 3. 

2320. Before this case add “ See, now. Benefices 
(Exercise of Rights of Presentation) Measure, 
1931 (No. 3). s, 1. 

2355a. Jurisdiction of court of equity to order 
admission — No iawful excuse for refusal 
shown.] — A ct. of equity can make an order 
on a bishop to admit & licence to a per- 
petual curacy a duly qualified nominee who 
has been duly presented by the patron, 
unless lawful excuse for refusal by the bishop 
to admit licence be shown. — Notley v, 
Birmingham;. Bishop (1930), 99 L. J. Ch. 
305 ; 40 T. L. R. 347. 

2355b. Refusal to obey order — Discharge of 

order.] — A bishop refused to admit & licence 
X., a clerk in holy orders, to the perpetual 
curacy of Z. on the presentation of the 
patrons. The patrons then commenced an 
action in the Oh. Div., claiming that the 
bishop was bound to admit & licence X. to 
the benefice. The bishop not having entered 
an appearance the action came before the 
ct. on Apr. 2, 1930, as a short cause, upon a 
motion for judgment in default of appearance, 
an order was made that the bishop should 
admit & licence X. to the benefice in due 
form according to law. The bishop refused 
or neglected to admit & licence X, to the 
benefice, <Sc to comply with the order. The 
patrons then moved the ct. that a writ should 
issue to the Archbishop of Canterbury, com- 
manding him to admit & licence X. to the 
benefice at the nomination or presentation 
of the patrons : — Held : so much of the order 
of Apr. 2, 1930, as ordered the bishop to 
admit & licence X. to the benefice might be 
discharged, & in lieu thereof <fc in substitution 
thereof it might be ordered that a writ should 
issue directed to the Archbishop of Canter- 
bury commanding him to admit a fit person 
to the benefice at the nomination or presenta- 
tion or other legal requisition of pltfs. as 
patrons thereof. — Notley v* Birmingham 
(Bishop) (No. 2), [1931] I Ch. 629; 100 

L. J. Ch. 303 ; 145 L. T. 251 ; 47 T. L. R. 257. 

2355c. Issue of writ to Archbishop,] — 

Nott.ey V. Birmingiiam (Bishop) (No. 2), 
No. 2355b, ante. 

2437. Add. Citation 2 B. R. A. 932. 

2440. Add. Citaiion 2 B. R. A. 831. 


2443a. Groundls for approval or disapproval of 
scheme.] — Although it may seem desirable 
on grounds of economy & administration to 
unite two country benefices with small 
populations, yet a scheme for such union wifi 
not be affirmed on special reference by the 
Judicial Committee of the Privy Council if 
there is united opposition to it on the part 
of the inhabitants . — He Gussagk All Saints 
& GtjssAOE St. Michael, Dorset, Parishes 
• (1925), 69 Sol. Jo. 493. P. C. 

Annotations : — PoUd. Groat Massinffham & Llttlo Masslngham 
(Bonefioea), [1931] A. O. 328. Apld. He Tlieluetham Sc 
lllndorolay Benefloea, [1934] A. 0. 119. 

2443h. -] — Having regard to Union of Bene- 

fices Measure, 1923, s. 2 (6), which sub- 


sect. contains the only statement in the 
Measure as to the principles governing the 
union of benefices thereunder, it Is not 
enough, in order to justify a union, to show 
that one incumbent could serve the parishes 
affected, & that the union would save man 
power and might also produce surplus 
Income available for other benefices. The 
circumstances & interests of the parishes 
themselves must be regarded. — He Great 
Massingham <fe IjiTTiiE Massingham, Bene- 
fices OF, [1931] A. C. 328 ; 100 L. J. P. C. 
93 ; 144 L. T. 654 ; 47 T. L. R. 294, P. C, 

Annotaidons Apld. Thelnotham &''Hiiiderclay Benefices, 
[1934] A. O. 119. Refd. Re Bolton-Lo-Moors Benofloes, 
[1933] A. O. 550. 

2443c. •] — Where a scheme under the Union 

of Benefices Measure, 1923, includes a recom- 
mendation by the Ecclesiastical Comra. under 
sect. 15 that surplus revenue of the united 
benefice shall be applied to the spiritual needs 
of another benefice in tiie diocese, it is not 
fatal to the validity of the scheme that the 
comrs. of inquiry while reporting in its favour 
have stated that apart from tlio proposed 
diversion of surplus revenue, a matter beyond 
their cognisance, they would have foimd it 
difficult to justify. The rexK>rt of the comrs. 
can be regarded as a recognition & fulfil- 
ment of the duty imposed upon them by 
sect. 2 (6) of the Measure to have regard to 
the interests of religion in England generally. 
— He Bolton-le-Moors, St. Paul, Christ 
Church, & Emmanuel, Lancashire, Union 
OF Benefices, [1933] A. C. 556 ; 102 L. J. P. 0. 
165 ; 149 L. T. 370 ; 77 Sol. Jo. 446, p. C. 


2443d. .J — Re Thelnetham & Hinderclay 

Benefices, No, 2443e, post. 

2443e. Charge on endowments of united benefice — 
In favour of other benefices — Validity,] — 

The power conferred by sect. 15 of the Union 
of Benefices Measure, 1923, is a power to 
dispose of surplus revenue after competent 
provision has been made for the united 
benefices. The sect, therefore does not 
authorise the creation of a charge on the 
endowments in favour of other benefices, 
bei^ause upon a diminution of the endowments 
a competent provision might not remain. 
Tlie power under sect. 16 U) create a rent- 
charge cannot he utilised to alter the character 
of the operation authorised by sect. 15. 
Scheme set aside . — He Thelnetham & 
Hinderclay Benefices, [1934] A. U. 119; 
103 L. J. P. C. 32 ; 150 L. T. 202 ; 50 

T. L. R. 119 ; 77 Sol. Jo. 852, P. C. 


2443!. Approval of bishop — What amounts to.]— 
The report of a commission of inquiry con- 
stituted under the Union of Benefices 
Measure, 1923, recommended the union ol 
two benefices, & stated that the unif ed eiulow- 
ments were not too much. The bishop of 
the diocese endorsed on the report iiis 
approval, with the reservaf i<.)n 
income of the united benefices should be 
limited to £500 net, ct Die surplus alloc.’ited 
to other benefices. The Bcclesianstica] (Jomrs. 
prepared a scheme for union whicii provided 
that a substantia, J part of tin. imdowments 
should be alienated ; 0) there had 

been no approval of the report by the bishop 
as required by sect. 4 (1) of the Measure, & 
that there was no jurisdiction to prepare the 
scheme ; (2) the chairman of the commission 
on inquiry nominated by the Ecclesiastical 
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Cotxm. tmdar sect, 3 (d) of tbe Measure 
should not be in any way oflaoially connected 
with the Oomrs., nor me so tequently 
nominated as chairman aa to afford any 
ground for the suggestion that he is present 
to represent their views. Scheme set aaide. — 
JRe Edbubton & PoYNiKoe Bbn»[obb, [1934] 
A. O. 116 ; 103 L. J. P. 0. 22 ; 160 L. T. 
201 ; 60 T. L. B. 106 ; 77 Sol. Jo. 862, P. O. 

2443g. Chairman of Inquiry Commission — Who 
may he appointed.}--Be BDBtTBTON & Poyn- 
INGS, BKNimcBS, No. 2443f, ante. 

2443h. Applleation by interested party — Settlement 
of locus standi at preliminary hearing — Form 
of Order In Council.] — Under a scheme, put 
forward by the Ecclesiastical Comrs., two 
benefices in the city of London were to be 
united. It was further proposed that the 
aiish chiH’ch of the second ibenefico should 
e closed & taken down, & the site sold. 
The scheme was opposed by the corpn. of 
the city of London, by certain learned 
societies, & by a gentleman who had at one 
time been a parishioner. It was contended, 
on behalf of the Ecclesiastical Comrs., while 
admitting the right of the city of London to 
appear, that the various learned societies 
had no such right, on the ground that they 
had no locus standi, although the Order in 
Council provided that their petition Sl 
objection should be considered by the 
Judicial Committee of the Privy Council 
when the appeal was being he^rd : — Held : 
the Judicial Committee were themselves 
bound by the terms of the Order in Council 
to hear the petition & objection as well as 
the appeal of the city of London. Their 
liordships were further of the opinion that, 
in future, in cases of a like nature, the Order 
in Council “ should make provision to enable 
a resp. to take a preliminary point, should he 
so desire, 4jfc an opportunity should be 
afforded to the parties to have that pre- 
liminary point disposed of before the hear- 
ing of the main ap|:>eal,” & so obviate a party 
being put to the expense of preparing Ms case 
for tiio main appeal, only to find, perhaps, 
that, on a preliminary objection, he was not 
entitled to be heard because he was not an 
interested party. Alt, Hallows, Lom- 
BAUD Strkjkt, fl937] 2 All E. R. 64; 63 
T. L. K. 386 ; 81 Sol. Jo. 365, P. C. 

2488. Add. Annotation: — Ae to (2) Refd. Ladies 
Hosiery & Underwear, Ltd. v. Parker, [1930] 

1 Oh. 304. 

2491. Add. Annotation : — Hefd. Re GUlott^s Settle- 
ment, Chattock V. Reid, [1934] Oh. 97. 

2496. Add. Citation : — eiib nom. Oublews v. 
Butts, 9 L. J. O. S. K. B. 69. 

2539. Add. Annotation : — ^Refd. Jones v* Waring & 
Gillow, [1926] A. C. 670. 

2695. Add. Annotation : — As to (2) Oonsd. B. v. 
North, Ex p. Oakey (1926), 43 T. L. B. 60. 

2599a. — — FiOlure to repair ohanoeh] — (1) A justifi- 
cation in trespass, that pltf. was the rector 
of such a church, ^ that the goods were taken 
under a sequestration of the profits of the 
rectory, for the reparation of the chancel, 
must aver that no more was taken than was 
necessary to the expense of repaa^ation. 
(2) But the profits of a lay-impropriation 


cazmot be seqnestei^ for the of fhe 

ohanohl.— WAtwTN v* Awbebet (1677), 1 
Mod. Bep. 268 1 2 Mod. Bep^ 254 ; Fireem. 

B, 230 ; 86 m B. 866 ; avtf nom. 

2 Vent, 36; 3 Keb. 829. 

,,.^jtaUom to (2) Ccnsd. Hauxton ParocMal Ohiirob 
Oounoil V, Stevens, 119291 P. 219 i Wlokkambrook 
Paro^bdal OhUrok OoxmoUi;. Oroxford, [1936] 2 K. B. 417. 

2607. Add. Annotation: — As to (1) €onsd, B* v. 
North, Exp. Oakey (1926), 43 T. L. B. 60. 

2676. Add. Annotation : — ^Refd. Stepney Borough 
Council V. Walker (John) & Sons, Ltd., [1934] 
A. a 866. 

2715. Before this case add “ See Benefices 
(Ecclesiastical Duties) Measure, 1926 (No. 8). 

2717a. Appointment of commission under Bene- 
fices (Ecclesiastical Duties) Measure, 1926, 
s, 3 (1) — Necessity for notice to Incumbent — 
In respect of what duties.] — By Benefices 
(Ecclesiastical) Duties) Measure, 1926, s. 3 (1), 
where the bishop has reason to think that the 
ecclesiastical duties of a benefice are in- 
adequately performed he may appoint a 
commission to inquire into the facts, & on 
their report that the inadequate performance 
of the duties is due to the negligence of the 
incumbent, has power under sect. 6 (1) to 
inhibit him. By sect. 2 (a) “ ecclesiastical 
duties ’* include the observance of ordination 
promises, & also (iii) “ an obligation binding 
the incumbent to manifest in his acts, con- 
duct Aj course of life, due reject for his 
sacred office, & a due solicitude for the moral 
& spiritual welfare of his parisMonors.*’ A 
commission reported to the bishop that the 
ecclesiastical duties of a benefice were in- 
adequately performed owing to the negli- 
gence of the incumbent, & afio found certain 
charges proved wMch were a violation both 
of the ordination promises of the incumbent 
& of the provisions of sect. 2 (a) (iii). By 
sect. 2 (6) : “ No incumbent shall be deemed 
to have been negligent in the observance or 
performance of any of his ordination promises 
. , , unless such observance or performance 
has been required of him in writing by the 
bishop, who shall give him opportunity of 
replying, before issuing any commission 
under the provisions of section three of this 
Measure.** No such requirement was made : 
— Held : the commission had jurisdiction to 
hold the inquiry, although the above notice 
had not been given, because the inadequate 
performance of ecclesiastical duties charged 
was that of ecclesiastical duties not expressly 
set out In sect. 2 (6), it being in respect of the 
inadequate performance of the latter only 
that such notice is required. The require- 
ment in sect. 2 (5) applies only where the 
neglect charged Is that of ordination p3POims©s, 
as such, or of duties imposed by tne Buies 
for the Representation of the Laity, as siich, 
& the charges against applt. were not charges 
of this character, — Huntmy v. Noewich 
(Bishop), [1931] P. 210. 

2719a. Ctonduct.]-— Biobv. Oxford (Bp.), No. 1160, 
omte. 

.] — See^ now, Benefices (Bcclesiastical 

Duties) Measure, 1926 (No, 8), s. 2 (a) (iii.). 

2719b. .] — Hontlejv V. Norwich (Bishop), 

No. 2717a, ante. 
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2744, Add. Anmiaiwn Refd. Matthews v. King, 
£12343 1 K. B, 506. 

2751. Add. Annoiaiion:--Qmerally, Retd. Oapel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 

2762. Add, AnmtaUon to (1) Retd. Vincent 
V. St. Magnus the Martyr, etc., [1925] P. 1. 

2764a. .] — Vincent v. St, Magnus 

THE MaRTYE, BTC. (ReOTOR & ChURCH* 
WARDENS), No. 2831^ post. 

2768. Add. Annotations: — As to (7) FoUd. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
As to (8) FoUd. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. As to (9) FoUd. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
Generally^ Retd. Oapel St. Mary, Suffolk v. 
Packard. [1928] P. 69. 

2786. Add. Annotation: — As to (1) Retd. Vincent 
r. St. Magnus the Martyr, etc., [1925] P. 1. 

2797. Add, Annotation : — As to (3) Retd. St. 
Margaret’s, Toxteth Park (1924), 40 T. L. R. 
687. 

2801a. .] — Capel St. Mary, Suffolk (Rector 

& Churchwardens) v, Packard, No. 1768a, 
ante, 

2S09a. .] — Capel v. St. Mary, Suffolk 

(Rector & Churchwardens) v, Packard, 
No. 1768a, ante, 

2812. Add, Annotation : — As to (3) FoUd. Oapel St. 
Mary, Suffolk v, Packard, [1927] P, 289. 

2816a. Must be Umlted to two.] — 

(1) The old English use in parish churches 
being to place not more than two at least 
one light on the Holy Table in service time, 
this was retained at the Reformation. Con- 
sequently the use of six lights on the Holy 
Table or a retable is unlawful. The vicar 
of a parish having introduced without a 
faculty six candlesticks placed on a retable 
behind the Holy Table, the ChanceUor 
granted a confirmatory faculty for two of 
them. Upon an undertaking being given 
by the vicar that the remaining four should 
not be used on or in connection with the Holy 
Table, their removal from the church was 
not insisted on. 

^ (2) In the absence of evidence of super- 

stitious reverence or use the placing of a 
crucifix so as to be visible to the penitent 
during confession is not unlawful. — Ee St. 
Saviour’s, Hampstead, [1932] P. 134, 

2818a. On credence table.] — Capel St. 

Mary, Suffolk (Rector & Church- 
wardens) V, Packard, No. 1768a, ante. 

2824a* .] — Capel St. Mary, Suffolk (Rector 

Churchwardens) v. Packard, No. 1768a, 
ante, 

2825. For the para^aph in the original volume 
substitute the following paragraph 2 — 

As of course.] — Vincent v. St. Magnus 

THE Martyr, etc. (Rector & Ohubch- 
waedbks). No. 2831, post 

2881. For the paragraph in the original volume 
substitute thR following paragraph 

Approval ot decoratiloiis & fittings.] 

the nearing in the Consistory Ot. of 
London of a petmon as to the furniture &> 
fittings of the Church. of St. Magnus-the- 


and Church Ministmtfi 

Martyr, in the City of Lohdon, a L, ^ ^ 
granted for, amongsrt other things ;VU 
second Holy Table ; (2) on image ot 
Virgin & Holy Child placed blbind the 
second Holy Table ; & (3) a crucifix fixed to 
a pillar at a considerable height from the 
floor & near the pulpit. On appeal the Ot. 
of Arches dismissed the appeal as to (1) & (3), 
but allowed it as to (2) *. — Held : (1) the law 
was the same for every kind of sacred image 
in a church, including a crucifix or rood, & 
although such an image was not illeg^ 
per it could not lawfully be placed in a 
church without a faculty. 

On an application for such a faculty, the 
question to be considered is whether, if the 
faculty be granted, there is or is not, in the 
particular case, a danger of the image being 
used for purposes of worship or adoration 
condemned by Article of Religion 22. After 
discussion of the kind of evidence proper to 
this inquiry : — Held : (2) there was a danger 
of the proposed image of the Virgin &; Holy 
Child being so used ; (3) an image used for 
purposes of worship or adoration was an 
ornament & was Illegal, because not included 
amongst the ornaments of the church 
sanctioned by the Ornaments Rubric in the 
Book of Common Prayer ; (4) a faculty 

authorising the erection of an image in a 
church should not be absolute, but until 
further order. 

(5) The other matter of appeal is the 
second Holy Table. The church holds, or 
will hold, between three hundred & four 
hundred people, & there are a large number 
of celebrations every week. In those cir- 
cumstances it would be a matter of course to 
allow a second Holy Table, but for the ex- 
ceptional character of the ceremonial & 
services of this church. I am not, however, 
disposed to interfere with the exercise of the 
learned ChanceUor’s discretion in this part 
of the case. I think there ought to be full 
plans & particulars of the decorations & 
fittings of & surrounding the second Holy 
Table, & these fittings ought to be subject 
to the approval of the learned Chancellor & 
to be specifically included in tbe faculty (Sir 
I^ wis Dibdin). — Vincent v. St. Magnus 
THE Martyr, etc. (Rector & OhurgH’ 
wardens), [1925] P, 1 ; svh nom, St. Magnus 
the Martyr, London Bridge, 41 T. L. h’. 3, 

Annotation: — Generali!/, Beid. Oapel St. Mary, SiilTolk v. 

Packard, [19271 P. 289. 

2842. Add. Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2844. Add, Annotation : — Refd. Vincent v. Si. 
Magnus the Martyr, etc., [1925] P, 1. 

2859* Add, Annotation :—As to (3) Dbtd. Vinv.ent 
V, St. Magnus the Martyr, [I925j J*. 1. 

2861. Add. AnnotiHon :—A. to (1) Refd. Vi neon t 
V, St. Magnus the Martyr, etc., [19.^5] H J. 

2862* Add. Annotation : — Refd. Vincent v. St. 
Magnus the Maityr, etc., [1925 J P. 1. 

I 2871. Add. Annotation Held. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2872. Add, Annotation ; — Refd. Vincent v, St. 
Magnus the Martyr, etc., [1926] P. 1. 
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2873. For the paragraph in the original volume 
substitute the following paragraph ; — 

— Ordinary rules as to images 

apply.] — VxKcENT V. St. Magnus the 
Martyr, etc. (Rector & Churchwardens), 
No. 2831, ante, 

2874. Add, Annotation : — Held. Vincent v St. 
Magnus the Martyr, etc., [1895] F. 1. 

2875. Add, Annotation :■ — Held. Vincent v, St. 
Magnus the Martyr, etc., [1895] P. 1. 

2876. Add, Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2882. Add, Annotation : — Refd. Vincent v, St. 
Magnus the Martyr, etc., [1026] P. 1. 

2883. Add, Afwotations : — Apld. Capel St. Mary. 
Suffolk V. Packard, [1927] P. 289. Refd. Vin- 
cent V. St. Magnus the Martyr, etc., [1025] 
P. 1. 

2888. Add, Annotation : — Reid. Vincent v, St- 
Magnus the Martyr, etc., [1925] P. 1. 

2889. Add, Annotation : — Refd. Vincent v, St. 
Magnus the Martyr, etc., [1925] P. 1. 

2802. Add, Annotation : — Generally^ Refd. Vincent 
V. St. Magnus the Martyr, etc., [1925] P. 1. 

2893. Add, Annotation : — Refd. Vincent v, St. 
Magnus the Martyr, etc., [1925] P. 1. 

2893a. When visible to penitent dining 

confession.] — Re St. Saviour’s, Hamp- 
stead, No. 2816a, ante. 

2896. For the paragiaph in the original volume 
substitute the following paragraph 

-.] — Vincent v, St. Magnus 
THE Martyr, etc. (REcrroB Church- 
wardens), No. 2831, ante, 

2899a. Above confessional stool — Whether 

permissible.] — tJAPEu St. Mary, Suffolk 
(Rector & Churchwardens) v, Packard, 
No. 17G8a, ante, 

2899b. Behind Holy Table— Whether per- 

missible.] — Capel St. Mary, Suffolk 
(Rector Churchwardens) v, Packard, 
No. 1768a, ante, 

2900. Add, Annotations: — As to (2) Consd. Vincent 
V. St. Magnus the Martyr, etc., [1925] P. 1. 
As to (3) Folld. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. 

2903. Add, Annotations : — As to (3) FoUd. Capel 
St. Mary, Suffolk v, Packard, [1927] P. 
289. As to (5) FoUd. Capel St. Mary, Suffolk 
V. Packard. [1927] P. 289. As to (6) FoUd. 
Capel St. Mary, Suffolk v, Packard, [1927] 
P. 289. As to (7) FoUd. Capel St. Mary, 
Suffolk V. Packard, [1927] P. 289. Generally^ 
Retd. Capel St. Mary, Suffolk v, Packard, 
[1928] P. 09. 

2904a. .] — Capel St. Mary, Suffolk (Rector 

& Churchwardens) v, Packard, No. 1768a, 
ante, 

2906. For the paragraph in the original volume 
substitute the following paragraph : 

— Vincent v, St. Magnus the Martyr, 
BTC. (Rector Sc Churchwardens), No. 2831, 
ante. 


2918. Add, Annotation: — ^Retd* 

Suffolk V. Packard, [1927] P. 289. 

2916a. — — With candles & vases— Whether 
permissible.] — Oapbl St. Mary, Suffolk 
(Rector & Churchwardens) v, Packard, 
No. 1768a, ante, 

2916. For the paragraph in the original volume 
substitute the following paragraph : 

The Virgin & Child— Probability of venera- 
tion.] — Vincent v, St. Magnus the Martyr, 
ETC. (Rector & Churchwardens), No. 2831, 
ante, 

2924a. .]— Oapbl St. Mary, Suffolk (Rector 

& Churchwardens) v, Packard, No. 1768a, 
ante, 

(n) Lights (Vol. XIX., p. 449). 

Add the following cross-references : — 

Used in service of adoration of Sacrament.] — 

See No. 1768a, ante. 

To denote presence of reserved Sacrament. 1 — 

See No. 1768a, ajite, 

2947a. Books & pamphlets displayed in church.] — 

Capel St. Mary, Suffolk (Rector & 
Churchwardens) v, Packard, No. 1768a, 
ante, 

2947b. Notices — Times for hearing of confessions.] 

— Oapel 8t. Mary, Suffolk (Rector. & 
Churchwardens) v. Packard, No. 1768a, 
ante, 

2947c. Asking for prayers for dead.] — Capel 

St. Mary, Suffolk (Rector <8:. Church- 
wardens) V, Packard, No. 1768a, ante, 
2947d. Confessional stool.] — ( Japel St. Mar's , 
Suffolk (Rector OmmcH wardens) v, 

Packard, No. 1768a, ante, 

2948. Add, Annotation : — As to ( I ) FoUd. Capol 
St. Mary, Suffolk v, Packard, [1927] P. 289. 
2965a. Books of devotion — On Holy Table.] — 
Capel St. Mary, Suffolk (Rector Sc 
Churchwardens) v, Packard, No, 1708a, 
ante, 

2972a. .] — Capel St. Mary, Suffolk 

(Rector Churchwardens) v, Packard, 

No. 1768a, ante, 

2975. Add, Annotation : — Refd. Capol St. Mary, 
Suffolk r. Packard, [1927] P. 289. 

2985. After this case, for 

** Registration of baptism,] — See Registra- 
tion OF Births, Marriages & Deaths,” 
read “Registration of baptism.] — See Canon 
70 of 1603; Parochial Registers Act, 1812 (c. 
146). 

AdmisslbUlty in evidence.] — See Evi- 
dence, Vol, XXII., pp. 336, 337, Nos. 3368- 
3378.” 

3006. Add, Annotation : — Generally , Refd. Capel 
St. Mary, Suffolk v, Packard, [1927] P. 289. 
8015a. Sounding sacring gong — Whether per- 
missible.] — Capel St. Mary, Suffolk 
(Rector & Churchwardens) v, Packard, 
No. 1768a, ante. 


PART VI, SECT. 4. 

8t. Registration of right to marry ,] — 
The govomiiifir body mentioned in 
sect. 3 of Marriage Act, 1930, is not tho 
governing body by which the minister 
or clergyman in question has been 
ordained, but means the governing 
body of a religious body as defined by 


sect. 2 thereof, viz., any church or any 
religious denomination, sect, con- 
gmgation, or society having jurisdiction 
in the province. It is not necessary 
that the person for whom application is 
made for registration “ as authorised 
to solemnise marriage ” should be 
ordained. Therefore, if there Is a 
rellgiouB body as defined by the Aot« 

24 


with a governing authority having juris- 
diction in the province, such governing 
body may apply under said Act for 
such authority on behalf of a minister 
or clergyman, as defined by the Act, 
belonging to it . — Re Victoria Crrr 
Tkmplr*s Appucation, ri9341 8 

W. W. R. 761 ; sub nom. Re Thompson, 
59 B. 0, R. 278,— CAN. 
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Part VII. — Property of the Church of England 


304?9. Add. Annotation : 
1 K. B. 317. 


-Refd. Re CavroU, [1931] 


(6) Neglect to Repair (p. 460). 

Jurisdiction of county court— Repair of chancel.] 

— See Chancel Repairs Act, 1932 (c. 20). 

3081a. Demolition of private chapel .] — K 

metropolitan borough council contracted to 
purchase the site of a charitable institution on 
the removal of the institution to other 
premises in the suburbs. The institution 
included a private chapel for the benotit of 
the inmates, with some seats for members 
of the x>ublic on payment of pew rents. The 
purchasers k, vendors presented a petition 
for a faculty for the demolition of the chapel. 
The Chancellor of the diocese ordered the 
issue of a faculty on condition that the Holy 
Table & all other furniture & fittings be 
removed for incorporation & use in the 
chapel t-o be provided on the new premises ; 
that, subject to any expression of opinion by 
relatives of those commemorated, the 
memorial windows, if not capable of being 
used in the now chapel, were to be i^reserved 
& used, if possible, in a new church or chapel 
to be built in the London diocese ; that the 
chapel sit (3 was to be x)reserved for ever 
unbuilt on, & to secure that object the 
instrument of transfer was to contain a 
restrictive covtmant to that eff(*ct by the 
purcliasors with the vicar of the parish ; that 
the title to the site was to be registered in 
the Land Registry ; & tliat the site was to be 
marked & a tablet with an inscription stating 
that the site was consecrated ground, not to 
be built on, was tf) bo let into the surface of 
the ground. p. ^T. PanorAS Metro- 
POLTTAN BoIUUTGH COUNCIL & .ToURNKYMEN 
Tailors’ Benevolent Institution (1937), 
53 T. L. R. 456. 

3112. Add, Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1- 

3113a. Whether faculty absolute— Erection of 
image.] — Vincent v. St, Magnus the 
Martyr, etc, (Rector k Churchwardens), 
No. 2831, ante. 

3391a. Tlthabl© where landed.] — By 

custom, fish taken in the sea is tithable 
where landed.— Anon (1632), Cro. Car. 264 ; 
79 B. R. 830. 

3406. Add. Annotation : — fo (1) Refd. Busby v, 
Avgherino, [1928] A. 0. 290. 

3449. Add. Citation .-—West, Tithe Oas. 44. 

Add. Annotation : — Refd. Busby v. Avgherino, 
[1928] A. 0. 290. 

3451. Add. Annotation to (1) Refd. Busby v. 

Avgherino, [1928] A. C. 290. 

3454a. Whether premises exempted from pre- 

scribed rate — Onus of proof.] — By the above 
Act Sn a decree made pursuant to it having 
the force of a statute, the lessees of houses & 
all other hereditaments, with certain im- 
material exceptions, situated in the City of 
London, are liable to pay a tithe of 2a. 9d. 


for every rent of 20s. by the year, * ;80 :, 

above the rent of 20s. by the year by tho 
rate aforesaid.’’ The decree contained a 
proviso that in the case of premises in respect 
of which less sums had been accustomed to 
he paid for tithes before 1545, the date of the 
above Act, the premises should be exempted 
from the prescribed rate. In an action by 
the owners of tithes against the occupiers of 
premises in the City for tithe at the rate pre- 
scribed by the Act : — Held : (1) the onus was 
on defts. to prove tijat the tithe paid before 
1545 in respect of the premises was less 
than the sum prescribed by the Act; (2) 
defts. bad not discharged the onus. — Busby 
V. Avgherino, [1928] A. C. 290 ; 97 L. J. Ch. 
291 ; 139 L.T. 170 ; 92 .f. P. 129 ; 44 T. L. R, 
551; 26 L. G. R. 401, H. L. 

8455a. Whether payable on reserved or 

improved rent.] — A lease of premises was 
granted at the yearly rent of £102 lO.v. in 
consideration of the lessee expending £2,000 
in building thereon. The improved annual 
value was £250 : — Held : tithes wore payable 
upon the annual value, k not on the rent 
reserved. — Vivian v. Cochrane (1855), 4 
He G, M. G. 818 ; 25 L. J. Ch. 553 ; 20 
L. T. O. S. 17 ; 19 J. P. 131 ; 1 ,Tur. N. S. 
809 ; 3 W. R. 254 ; 43 B. R. 728, L. C. 

3455b. Whether non-payment a defence.] — 

Mere non-payment of tithes under the Act 
is not an answer. — S t. Paul’s Warden, 
ETC. V. Kettle (1813), 2 Ves. & B. 1 ; 35 
E. R. 218, L. 0. 

AnnotcUions : — Refd. Pciyne v. Ksd.£illc (1888), 13 App. Cos. 

613 ; Busby v. Avgherino, [1928) A C. 290. 

34550. ^ .] — Payne v. Esdaile, No. 3461, 


Busby V, 


PART Vn. SECT. 1. 

•g. Control of centri.] — Held : the 
Jurfoaiotioa of the ot. to Intervono In 


the Internal aflalrs of ‘I’® 

Bnffland was based on (o 

& as the action was a direct olaJin to 
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ante. 

3456. Add. Annotation : — Refd. 

Avgherino, [1928] A. 0. 290. 

3465. Add. Annotations Aa to (i) Consd. Queen 
Anne’s Bounty v. Thorne, [1984] 1 K. B. 
297. Generally. Refd. Queen Anne’s Bounty 
V. Blacklocks’ Executors, [1934] 1 K. B. 599. 

3465a. What words operate to pass.] — A 

tithe rentcharge will not, upon a conveyance 
of land without more, pass to the purchaser 
by virtue of Conveyancing Act, 1881 (c, 41), 
B, 63. Tithe rentcharge is, like tithe, a 
hereditament separate from the land, A 
express words are necessary to pass it. — 
Public Trustee v, Lancaster Burar, 
[1927] 1 K. B. 516 ; 96 L. J. K. B. 18S ; 136 
L. T. 468 ; 43 T. L. R. 163 ; 71 8ol. Jo. UK ( . A. 

3466. After this case add “ Transfer to 

Anne’s Bounty.] — See Tithe Act, [c. S/), 

s. 3.’* 

3466a. Meaning of “ rectory with cure of 

souls ’’—Sinecure.]— PI tf. hm ing been m 

stituted & indiictod to ", XnW 
Bishop in 1917, read hnnselt in A piesenTxa 
to the vicarage. , Ho was tho only 
oorson in the parish with cure of souls, <fc 
Sri^e his institution he had been m receipt 
“ the tithe? in i-spect of t he vicarage & 

the riffbt to thr possession of property 
tho ct. had jurlsdiolion.— C hkrrinqton 
J. BELL (1934), 29 M. C. R. 103.— N.Z. 



BsfiJiaiW SttPMJatort. 


also of the i^ectoi^y^ 4s had i«e#4hd l^bt^oughout 
in the iMfcrish. i&inoe 1849 the Jpectary <fc 
vicaragfe had been held by the eame person, 

& for many yearn the r^yfcory had been what 
is Qommonly called a sinecure^ If the 
rectorv was a benefice with cure of souls 
the tithe rentcharge attached to the rectory 
would vest in Queen Anne’s Bounty & be 
aid to pltf , free of rates ; if not, pltf . would 
e liable for certain rates. In an action by 
pltf. against Queen Ann©*s Bounty for a 
declaration that by the Hthe Act, 1926, the 
rectorial tithe rent which was attached to the 
benefice was transferred to & became vested 
in defts. for all the interest therein & for the 
purposes of the Act : — Held : though pltf. 
was the vicar with cure of souls, yet, since the 
expression “ rectory with cure of souls ” in 
Tithe Bentcharge (Bates) Act, 1899 (c. 17) 
meant a real cure of souls acitudiler & did 
not include a rectory which was a sinecure, 

& since a sinecure could not be turned by 
residence into a rectory with cure of souls, 
pltf. was not a rector with cure of souls 
within the definition of “ benefice ” in Tithe 
Bentcharge (Bates) Act, 1899 (c. 17), & the 
action failed. — Greening v. Queen Anne’s 
Bounty, [1932] 1 Oh. 348 ; 101 L. J. Oh. 
260 ; 146 L. T. 447 ; 48 T. L. R. 165 ; 76 
Sol. Jo. 10; SOL. G. R. 181. 

3466b. Meaning of ** benefice.”] — Greening 

V. Queen Anne’s Bounty, No. 3466a, ante, 

3468. Add, Annotations : — As to (2) Refd. Jones 
V, Waring & Gillow, [1926] A. 0. 670. 
Generally^ Refd. Queen Anne’s Bounty v, 
Blacklock’s Executors, [1934] 1 K, B. 599. 

3470. Add. Annotatwis : — Consd. Wickhambrook 
Parochial Church Council v, Croxford, [1935] • 

2 K. B. 417. Retd. Hauxton Parochial 
Church Council Stevens, 11929] P. 240. 

3475a. .] — University Collbge» 

Oxford (Master & Feixows) v, Garton 
(1847), 10 Q. B. 700 ; 16 L. J. Q. B. 381 ; 9 
L. T. O. S. 245 ; 11 Jur, 907 ; 116 E. B. 289. 

Annotation : — Refd. R. V. Enfirland & Wales Tithe Comrs. 

(1852), 21 h, J. Q. B. 208. 

3487. After this case add : 

.] — See, now. Extraordinary Tithe 

Act, 1897 (c. 23), s. 1 (1). 

8488. For ** Held : the ct. had jurisdiction to deal 
with the costs, & they would have to be 
paid by W., the landlord seeking compulsory 
redemption ” read “ Held : (1) the ct. had 
jurisdiction to deal with the costs ; (2) they 
must be paid by W., the landowner seeking 
compulsory redemption.” 

Add, Annotations: — As to (1) Apprvd. Re 
Wartling Tithe Redemption, [1924] 2 Oh. 
123. As to (2) Overd. Re Wartling Tithe 
Redemption, [1924] 2 Oh. 123. 

d490a. What may b© taken — All goods upon 

land.] — ^The right given by the Tithe Act, 
1830 (c. 71), s. 81, to a person entitled to 
tithe rentcharge to distrain for arrears thereof 
upon the land liable thereto extends to all 
the goods <fc chattels upon the land, which are 
not specially protected from distress by law, 

& is not limited to things which were tithe- 
able before the passing of the Act. — Q ueen 
Anne’s Bounty v. Thorne, [1984] 1 K. B. 
207 ; 150 L. T. 136 ; 60 T. L, R. 20 ; 77 
Sol. Jo. 784, D. C., revsd. on other grounds, 
[1934] 2 K, B. 176, 0. A. 

Annotation .*-^oasd. Swafier v, Hnlcahy. 119341 1 K. B. 608. 
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$ 49021 . whkdi Jfaln iMe 

The owners of centaim iithe rentcharge applied 
to the county ct. under Tithe Act, 1891 (c. 8 ), 
s. 2, for the recovery of arrears due from 
F.. J. & W. eoun^ ct* made orders 
accordingly & appointed S., an officer of the 
ct., todistrain. X. gave to F., J. W. 
respectively ten days* notice in writing of his 
intention to distrain, as required by Tithe 
Acti 1836 (c, 71), s.' 81. He took no further 
steps, & eight months later the county ct., 
on the application of the tithe owners, 
appointed M., an oflSoer of the ct., to distrain 
in place of X. M. served no further notices 
but seized in the case of F. 10 ewes, 19 lambs 
& 5 tegs ; in the case of J., 6 cows & 1 horse, 
which was at the time of the seizure in use 
drawing a cart ; in the case of W., 43 sheep, 
1 cow, 1 heifer & 1 cart horse (in actual use), 
of which W. was a bailee, but not the owner. 

Actions of replevin by F., J. <fc W., respec- 
tively against M. were removed by certiorari 
into the High Ot. Pltfs. contended that the 
distress was illegal (a) because M. had not 
served ten days’ notice of bis intention to 
distrain ; ' (6) because, by the statute 51 Hen. 
3, stat. 4, known as Les Estatuz del Eschekere, 
” beasts which gain the land & sheep ” are 
privileged from distress if other distress is 
available, which they asserted was the case 
on the facts ; (3) because, in the case of J. 
& W., the horses seized were in actual use. 
(This point was conceded by deft., subject, 
in the case of W., to the question whether a 
bailee was entitled to maintain an action of 
replevin.) 

Deft, relied on the notices given by X., & 
contended that no further notices were 
neoessao’y. He did not admit the existence 
of the statute cited as 61 Hen. 3, stat, 4, or 
as Les Estatuz del Eschekere, & said that its 
true construction (if it existed) was not that 
contended for by pltfs,, & that it had no 
^plication to the cases before the ct. : — 
Held : (1) the purpose of the ten days’ notice 
of intention to distrain being merely to give 
the tithe-payer an opportunity to pay & 
avoid the inconvenience of a distress, that 
purpose had been fulfilled by X.’s notice. Sc 
no further notice by M. was necessary ; 
(2) whether or not the so-called statute 
61 Hen. 3, stat. 4, known as Les Estatuz 
del Eschekere, was a statute properly so 
called or not, it had for centuries been treated 
as a declaration of the common law binding 
on the cts. ; (3) the true meaning of “ bestes 
ke gaignent sa terre ” was ” beasts of the 
plough ” which, with sheep, were privileged 
from distress, in those cases to which the 
statute applied, if other distress was available ; 
(4) the applicability of the statute depended 
on whether the right of distress for tithe rent- 
charge was in the nature of execution like 
a distress for poor rates, or was subject to 
the same limitations as a landlord’s distress 
for rent< Gn the true construction of 
Tithe Act, 1836 (c. 71), s. 81, the words 
** otherwise to act & demean himself in 
relation thereto as any landlord may ” refer 
only to the last of the three branches to 
distrain,” ” to dispose of the distress,” & ” & 
otherwise to act Sc demean himself ” A do 
not limit the distress itself, which is analogous 
to an eEecntion. The ancient statute there- 
fore does not apply to a distress for tithe 



; (6) in tho case of W., a bailee 
tepleviu.— ^WAjrPBB v. Mux.- 
HoaicoR u. Mulcahy, Smith v. 

11934] 1 K. B. 608 ; 103 L. J* 
Ku M* M1 i m L. T. 240 ; 50 T. L. B. 179 : 
77 Sol* Jo. 899. 

34906. -— Necessity for notice.]— Where, under 
Tithe Act, 1836 (o. 71), s. 81, Aj Tithe Act, 
1891 (c. 8), 8. 2, the bailifiP of a county ct. 
levies a distress for unpaid tithe, lie must 
give the tenant ten days^ previous notice. — > 
New Ooixege, Oxford, Warden & 
SCHOI.ABS V. Davison (1933), 49 T. L. B. 
579 ; 77 Sol. Jo. 689. 

AnnotaiionB Overd, Queen Anne's Bounty v. Thorne, 
(10341 2 K. B. 175, Refd. Swaffer t?. Mnlcahy, Hooker u. 
Mnl^Tf Bmlth v, Mulcahy, [1034] 1 K. B, 608. 

3490d« .] — ^SwAFPBR V. Mulcahy, 

Hooker v. Mulcahy, Smith v. Mulcahy, 
No. 3400b, ante. 

8490e. •] — ^An officer appointed by the 

county ct. under Tithe Act, 1891 (c. 8), s. 2, 
to distrain on land occupied by the owner 
thereof for the sum ordered to be paid in 
respect of arrears of tithe rentcharge together 
with costs has conferred on him by sect. 2 (2), 
“ the like powers of distraint for the recovery 
of the sum ordered to be paid as are conferred 
by the Tithe Acts on the owner of a tithe 
rentcharge for the recovery of arrears of tithe 
rentcharge ** : — Held : the obligation to give 
ten days' notice of intention to distrain im- 
posed by Tithe Act, 1830 (c. 71), s. 81, is not 
imported into Tithe Act, 1891 (c. 8), s. 2 (2), 
as part of the power to levy a distress 
created by sect. 81 so as to require the officer 
appointed to distrain to give that notice 
before levying a distress.-^UEBN Anne’s 
Bounty v. Thorne, [1934] 2 K, B. 176 ; 103 
L. J. K. B. 473 ; 161 L. T. 101 ; 60 T. L. R. 
294 ; 78 Sol. Jo. 206, C, A. 


application or to make the 

(1) the county ct. judge had not 
jurisdiction in ordering a second 
view of the fact that there was C. 

of persons to prevent the sale on tw 

distress from being effective, or in 

that the goods seized should be sold by tCndclf 4 

(2) the application for the second distrei^ 
properly made by the tithe owners, djj it yviM 
nob necessary that it should be made by the 
officer of the ct. — B. v. Clements (JutxiE), 
Ex p. Ferridge, [1932] 2 K, B. 635 ; 76 
Sol. Jo. 414 ; 8uh nom. B. v. Kent County 
Court Judge, Ex p. Ferridge, 101 L, J. 
K. B. 603 ; 147 L. T. 353. 

^otatiom : — As to (1) Apld. Rawlenoe & Sqnorey u. Spicer, 
athers & Co. V. Spicor, [1935] I K. B. 412. QenefaXlv* 


Annotation : — Foild. Hawlenoo & Sqnarey v, Spioor, Wlthere 
& Co. V, Spicer, [19.35] I K, B. 412. 

3491. Add. Annotation : — Consd. Queen Anne's 
Bounty r. Thome, [1934] 1 K. B. 297. 

3491 a. By bailee.] — Swapfer v. Mul- 

OAHY, Hooker v. Mulcahy, Smith v, Mul- 
cahy, No. 3490b, ante. 

3492a. Abortive sale by auction — Second 

distress & sale by auction — Jurisdiction to 
order.] — Upon the application of the tithe 
owners a county ct. judge made an order for 
the recovery of tithe rentcharge issuing out 
of certain lands, & he directed that an officer 
of the ct. should distrain upon those lands 
for the sum. The officer of the ct. distrained 
& offered the goods seized for sale by auction 
A number of persons attended the sale & 
by their conduct prevented it from being 
successful, not bidding themselves & pre- 
venting others from bidding. The tithe 
owners thereupon applied to the county ct, 
for a further order for the recovery of the 
same tithe rentcharge, together with Ihe costs 
A expenses of the abortive sale. The county 
ct. judge accordinglv made an order that a 
second distress be levied for the recovery 
of the same tithe rentcharge, together with 
the costs, & directed that the goods seized 
should be sold by tender. A rule nisi for 
certiorari was obtained to remove the second 
order of the county ct. judge into the High 
Ot. upon the ground that he had no juris- 
diction to entertain or adjudicate upon the 


prevent the first distress from being effective ; 
& the case should be remitted to the county 
ct, judge, who in the exercise of his judicial 
discretion should make such an order & , 
if necessary, give such further directions, as 
were in accordance with the principles of 
law which the ct. had laid down. 

(3) Under sect. 10 (2) of the Tithe Act, 
1891 (c. 8), s. 10 (2), the proceedings which 
are required to be commenced before the 
expiration of two years from tho date at 
which the sum on account of tithe rentcharge 


became payable are the original proceedings for 
the recovery of that sum & not proceedings 
subsequently initiated by direction of 
county ct. under sect. 2 (2) of the Act, 

Qu. : whether the rules by which tiie cts. 
have limited the powers of disfrcss m 
ordinary cases apply to a case of disf-ress loi* 
tithe rentcharge under the Tititt: Acts 
the conduct of the distress is not IM to t he 
judgment or initiative of the tdiie-owner, but 
has to be exercised at every .stage under the 
directions of the counfy (;</.—TywLivN(.B & 

QnrrATt'R'V v SPICER, WITHERS &> CO. V. 

ipic®!ri935] i K. B. 412 ; subnom. WiTUEltS 
rSpicBB, TUwlbncb & Squabby V. Spicer, 
104 L. J. k. B. 89 ; 152 L. T. 81 ; 61 T. L. K, 
89 : 78 Sol. Jo. 802. C. A. 


3492c Who may apply for second 

distress — Tithe owner.] — B. v. Olb!MBNTS 
I, Ex p . Ferbedge, No. 3402a, 
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349B4» Mfstoice 9 $ i0 vikItie-*aiK^^ to 
onior socond distrm.] — Bawmnob <fe 
SQtrjumY V. Spicer, Withers ^ Co. v.Spioeb, 
No* 3492b, ante* 

S4926. Limitation of time for^] — The ownei- of 

tithe rentcharge obtained from the county ct. 
judge in May, 1932, an order for the payment 
of a sum on account of arrears for three con- 
secutive half-years ending Oct. 1, 1981. In 
Nov. 1933, application was m^e to the 
county ct. judge to direct the officer of the ct. 
to distrain for that sum under Tithe Act, 
1891 (c, 8), s. 2 (2). He refused, on the 
ground that by the proviso to Tithe Act, 
1836 (c. 71), s. 81, “ not more than two years’ 
arrears shall at any time be recoverable by 
distress^’ & that the arrears claimed went 
back more than two years before the date of 
the proposed distraint ; — Held : there is 
nothing in sect. 81 of 1830 Act which limits 
tl)e two years’ arrears to the period im- 
niediatoly antecedent to the date of the 
distress^ but the sect, deals with quantum 
only. The time limit is found in sect. 10 (2) 
of 1891 Act, which enacts that tithe rent- 
charge shall not be recoverable unless pro- 
ceedings for its recovery have been com- 
menced before the expiration of two years 
from the date at which it became due. The 
present proceedings having been so com- 
menced the owner of the tithe rentcharge was 
entitled to have a disfapess levied by the 
officer of the county ct, A the judge should 
liave directed him accordingly. — Queen 
Anne’8 Bounty v, Blacklocks’ Exors., 
[1934] 1 K. B. 599 ; 103 L. J. K. B. 183 ; 
150 L. T. 479 ; 60 T. L. R. 223 ; 78 Sol. Jo. 
135, D. C. 

3492f. Form of order,] — An order for distress 

for arrears of tithe rent is not invalid by 
reason of its referring to lands in two or more 
parishes. — Queen Anne’s Bounty v. Cooke 
(1934), 151 L. T. 172 ; 50 T. L. R. 339 ; 78 
Sol. Jo. 337, D. C. 

3492g. Commencement of proceedings — What pro- 
ceedings must be commenced within two 
years.] — Rawlence & Square y v. Spicer, 
Withers & Oo, v, Spicer, No. 3492b, 
ante, 

3494a. Tithe Rentcharge Recovery Rules, 1891- 
1933, rr. 5, 8 — Validity.] — (1) Applications 
had been made to the coimty ct. for the 
appointment of a receiver for the recovery 
of certain tithe rentcharge. Tlie landowner 
gave no notice of opposition to the 
applications, but he attended the ct. <Sc 
claimed a right to be heard under Tithe 
Act, 1891 (c. 8), s. 2 (1). The county ct. 
judge offered an adjournment to enable the 
landowner to file his notice of opposition, 
but this was refused, the landowner maintain- 
ing his claim to be heard then 4& there & 
saying that Tithe Rentcharge Recovery 
Rules, 1891-1933, r. 8, & the other rules 
which purported to extend the power of the 
county ct. under sect. 2 (1) of the Act of 
1891, were ultra vires the rule committee. 
The judge withdrew the offer of an adjourn- 
ment & made an order for the appointment 
of a receiver. The landowner applied to 
the High Ct. for a writ of prohibition to issue 
to the county ct, judge, to the receiver & 
to the titheowner to prohibit them from 
proceeding further in the matter of the 


attplications. The judge in chftin^ dis- 
missed the summons & the l^floTraer 
appealed:— NcM; the rule comxmttee had 
power to make the rhles ^ regulations which 
they had made with regard to the repovery 
of rentcharge, the landlord did not have 
an unregulated right of audience under the 
Tithe Act, 1891 (c. 8), s. 2 (1). ^ ^ 

(2) A landowner, who is dissatisnea with 
the order of a county ct. judge directmg him 
to pay a sum on account of tithe rentcharge 
& desires to have it set aside, ought oidy to 
be granted a writ of prohibition to the judge 
for that purpose in a clear case of want of 
jurisdiction or excess of jurisdiction on the 
part of the judge ; k in any other case he 
should proceed by appeal, more especially 
as a right of appeal is expressly given by 
Tithe Act, 1891 (c. 8), s. 7.— Queen Anne’s 
Bounty. Governors op v. Pitt-Rivers, 
[1936j 2 K, B. 416; 2 All E. K. 161; 
105 L. J. K. B. 608; 154 L. T. 027; 80 
Sol. Jo. 487 ; sub nom. Pitt-RivErs v. 
Queen Anne’s Bounty, 52 T. L. R. 449, 
1). O. 


3494h. Appeal against order for payment — Whether 
prohibition lies.] — Queen Anne’s Bounty, 
Governors of v. Pitt-Rivers, No. 3494a, 
ante. 

1494c. Tithe Act, 1936 — Arrears,” meaning of.] — 

Pltfs. were owners within Tithe Act, 1936 
(c. 43), s. 20 (3), of a tithe rentcharge charged 
uX)on certain lands of which R. was tbo owner 
occupier. In Sept. 1934, & in Sept. 1936, 
pltfs. applied to the county ct. for an order 
for the recovery of sums due in resiiect of 
the tithe rentcharge. On each occasion an 
order was made for the recovery by distress 
of the sum due together with a sum for costs. 
On Apr. 17, 1937, pltfs. gave notices to R. 
& to the Tithe Redemiition Commission in 
accordance with Tithe Act, 1936 (c. 43), 
s. 20 (3). The Tithe Redemption Commission 
contended that the sums in respect of which 
orders had been made by the county ct. were 
not “ arreai’s ” within sect. 20, & that the 
commission had no power to recover & to 
give a discharge for such sums : — Hehl : 
U) “ arrears ” in sect. 20 referred to the 
sums which became duo on account of tithe 
rentcharge before the appointed day (Oct. 2, 
1930), but not to any right or liability in 
respect of sums which may have accrued or 
become duo before the appointed day. The 
two sums in respect of costs in tlie county 
ct., were, therefore, not “ arrears ” ; (2) 

“ arrears ” included the sums due for 
tithe rentcharge in respect of which an order 
for recovery by distress had been made as 
well as sums in respect of which no such order 
had been made. — Queen Anne’s Bounty v* 
Tithe Redemption Commission, [1937] 3 
All E. R. 516 ; 157 L. T. 334 ; 53 T. L.‘ R. 
969 ; 81 Sol. Jo. 588. 


5501. Add* Annotation: — Consd. Queen Anne’s 
Bounty v. Thorne, [1934] 1 K. B. 297. 

1506. Add, Annotation : — Retd* B* v* Customs & 
Excise Oomrs., [1928] A. 0. 402. 


>513a. Mode ol payment of compensation — At 
election ot limited owner — Whether election 
revocable.] — Be WARTtiNO Tithe Redemp- 
tion, No. 3613b, post. 
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mB\u U immrnent ot I^edempuoii moneys 
i^mptlon--^iirtsdlctlon of court 
to aOM Wlu*] — ^By a settlement dated in 1893 
certaiB tithe rentchar^es payable out of lands 
e^tuat© at W. were settled, subject to certain 
life interests which had determined, to the 
use of H# for life with remainders over. The 
settlement contained a proviso appointing 
the truidiees of the settlement trustees for the 
purposes of the Settled Land Acts, & pro- 
viding that a sole trustee should be competent 
to act for all the purposes of the Acts, in- 
cluding the receipt of capital money. In 
1899 H. assigned his life interest in the rent- 
charges to 0. In 1905 0. died, having by 
his will devised his real & personal estate to 
resps. & appointed them his exors. In 1922 
applt., who was the owner of the land out 
of which certain of the tithe rcntcharges 
were payable, in exorcise of the power given 
him by Tithe Act, 1918 (c. 51), s. 3, applied 
to the Ministry of Agiiculture & Fisheries for ' 
the redemption of certain of these charges, 
amounting to £48 10^?. 8d(. & 5«, respectively, 
& for the determination by the Minister of 
the amount of the consideration money pay- 
able in respect thereof. On Sept. 20, 1922, 
resps., in exercise of their option under 
Tithe Act, 1846 (c. 73), a. 9, signed a form of 
consent which had been sent to them by the 
Ministry to the payment of the consideration 
money to the surviving trustee of the settle- 
ment of 1893. A month later they wrote to 
the Ministry revoking their consent & re- 
questing that the money might be paid into 
ct. The Ministry thereupon wrote to applt. 
directing him to pay the money into ct., 
which he accordingly did. On Feb. 12, 1923, 
resps. took out an originating summons for 
an order that the fund in ct. might be in- 
vested & the income therefrom paid to resps. 
or the survivor of them as & when received 
during the life of the tenant for life : — 
Held : (1) on an application to invest money 
paid into ct. representing compensation paid 
under the Tithe Acts on the redemption of 
rentcharges, there was no general principle 
that required the ct, to direct that the person 
exercising the compulsory powers under the 
Acts should bear the burden of the costs, 
but the costs were, under Jud. Act, 1890 
(c. 44), 8. 5, in the discretion of the 

ct. entirely unfettered by any such general 
principle ; the ct. below ought to have 
exercised its discretion by holding that 


(2!) iSemble : there is no power W 
Acts which enables a tithe owner WW 
once exercised the option gii^en hw W 
Act of 1846, s. 9, to rei^e e® Jw 
exercise of it . — Be WAETI-ma TjWt® 
DEMPTION, [1924] 2 Ch. 128 ; 93 
562 ; 131 L. T. 185 ; 88 J. P. 188 ; 08 
Jo. 518 ; 22 L. G. R. 349, 0. A. 

Compare original volume, p. 492, No* 8498* 
3543. Add, Citations 1 K. B. 161 j 93 

L. J. K. B. 116 ; 130 L. T. 383 ; 88 J* 3?* 
33 ; 68 Sol. Jo. 641. 

3579a. What amounts to Incumbrance 

affecting land.] —Wrench v. Lord (1837), 8 
Bing. N. C. 672 ; 4 Scott, 381 ; 6 L. J. 0. P. 
193; 132E. R. .569. 

3614. Add, Citations : — 1 And. 47 ; 3 Dyer, 

338 b ; sub nom, Belford v. Foord (1595), 
Cro. Eliz. 447 ; sub nom, Betford v. Ford, 
Cro. Eliz. 472 ; sub nom, Fooed’s Case, 

5 Co. Rep. 81a. 

Add, Annotation Betesworth v. St. 

Paul’s (Dean) (1726), Oas. temp. King, 66. 

3615. Add, Citations : — sub nom, Betpori:> r. 
Ford, Cro. Eliz. 472 ; sub nom, Foord’s 
Case, 5 Co. Rep. 81 a ; suh nom. Anon. 
(1574), 1 And. 47 ; .3 Dyer, 338 b ; Ben. 238. 
Add, Annotation : —Reid. Betesworth v, St. 
Paul’s (Dean) (1726), Cas. temp. King, 66. 

3648. To cross-reference before this case add 
“ See Ecclesiastical Dilapidations (Amend- 
ment) Measure, 1929 (No. 3).” 

3665. Add, Annotation : — ^Refd. Wickhambrook 
Parochial Church Council v, Croxford, [1935] 
2 K. B. 417. 

3787. After this case add : — 

Extinguishment or redemption of first fruits 
6c tenths.] — See First Fruits & Tenths Measure, 
1926 (No. 5).” 

3827. Add. Annotation : — Refd. R. v. Customs 6c 
Excise Comrs., [1928] A. 0. 402. 

3900. The order of the cross-references following 
this case should be inverted. 

3907. Add. Annotations: — Apld. Patton (W. R.) 
V. Toronto General Trusts ("orpn., [1930, 
A. C. 629. Consd. Be May, Eggar v. May] 
[1932] 1 Oh. 99. 


PART VII. SECT. 5, SUB-SECT. 4.— I. 

sd. Necessity for consent of Ministry 
of Finance,]— The estate of G., wbion 
vested In the Land Purchase Com- 
mission by Northern Ireland Land Act. 
1925, was subject to two eocleHiostioal 
tithe reutohargos. The vendor served 
notice of motiopi to redeem these 
charts, & the redemption price was 
axed by the Judicial Oomr. at nineteen 
years* purchase lu each case, the 
Ministry of Finance objected ‘.—Held : 
eocleslaatloal tithe rentcharges cannot 
be redeemed under Laud Purchase 
Acts without the consent of the Ministry 
of Flnanooas representing the Treasury, 
— In the Estate of Gunning, 11929] 
N. I. CL— IR. 

part VlI. SECT. 6, SUB-SECT. 8. 

8586 i. Proceeds of sale — Application 


— Church of Scotland {Property d En- 
doivments) Act, 192.'5 (c. 33), s. 30.] — 
MnxiGAN, Petitionkb, [1927] S. C. 
692.— SOOT. 

i] j. Action for trespass .] — 

Where land Is granted to a church 
oorpn. as a glebe. Sc a rector has been 
duly Inducted, he has the possoasion, 
& an action of trespass for entering on 
the land & cutting down trees must be 
brought In his name, ^ not in the name 
of the corpn. — Bx, Stephen Rec tor v. 
Tortelot (1S42), 1 Kerr, 537. — CAN. 


►ART VII. SECT, 7, SUB-SECT. 2.— A. 

sk. Ontario Act of 1889 simplifying 
ales of property hdld in trust for Church 
f England— Effect o/.J-Wf.ST- JoiiNS’ 
Jhtooh, [1927] S D. L. K. 53 j ; 60 
). L. R. 191.— CAN. 


PART VII. SECT. 16, SUB-SECT. 1. 

Ba. Spiritual corjioraUon 
— Power to horrow.] — An eec !< Mar ( i< nl 
oorpn.. being a non-trading t .npr.., Iia-' 
no Implied power to boiicvv ruoiiev, 
unless such i)Ower Is eA.p/v-'blv or im- 
pliedly given bv itH eon^titutiou. 
Although an Act conntit nlng biioJi a 
oorpn. does not give povver 

to borrow oi 1o eieet a eLur^ii, but 
does exprc'bsiv gne )>‘>\\er to mortgage, 
the power to for the puipose 

of erecting o oinnrh in implied, since 
iho erc'etion of a rhureJi is the 
principal reahon for the incorpor- 
ation — LT OM LKl) tJ. ST. PATRinK*B 

rAUiFU. 1 w. W. K. 601; 

00 D. L. It. 304 ; 17 Aito. L. R. 262. 
-CAN. 
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Cafes 8967*-4047a. Enolish aitd Emfibi: Biokst SiTPFIiBMENT. 


Part VIII. — Religious Bodies other than the Church of 

England. 


8967. After this case add : — 

nowy Minister of Religion 
(Removal of Disqualifications) Act, 1925 
(c. 64). 

8987. Add. Annotation : — Refd. Stepney Borough 
Council V. Walker (John) & Sons, Ltd., [1934] 
A. 0. 366. 

4017a. Premises of Salvation Army — Whether used 
for public religious worship— Places of Worship 
(Enfranchisement) Act, 1920 (c. 56).] — - 

Stradung V. Higgins, No. 2a, ante. 

4027. Add. Citation: — 3 Macq. 827. 

4033a. .] — Dob d. Kibk v. Roe (1838), 

2 Jut; 946. 

Add. Citation : — eyb nom. 

3 Jut. 460. 


40S4a. •]>— Special service in ejectment 

where possession of a chapel is sought to be 
recovered.-^DoB d. Sombrs (BAiin) V. Rob 
( 1840), 8 Dowl. 292. 

4034b. .] — ^Special service in an action 

of ejectment for the recovery of a chapel & 
free school. — D ob d. Smith v. Rob (1840), 
8 Dowl. 609 ; mb nom. Dob d. Smytbb v. 
Roe, 4 Jur. 338. 

4047a. Who are.] — The word '' Jew in English 
law has almost always been copflned to 
persons practising the J ewish religion ; the 
disabilities of Jews have not attached to 
persons of Jewish race who have become 
l^ptised (SXiESSER, L.J.).— Keren Kayb- 

METH liB JlSROBL, LTD. V. INLAND REVENUE 
OoMRS., [1931] 2 K. B. 465 ; 100 L. J. K. B. 
696 ; 146 L. T. 320 ; 47 T. L. R. 461, C. A. ; 
on appeal, [1932] A. 0. 650, H. L. 


PART Vni. SECT. 2. SUB-SECT. 1. 

t i. . ] — The canon law of the 

Roman Catholic Church is foreign law, 
which must be proved accordingly.- — 
O’Callaohan V. O’Sullivan, [1925 J 
1 I. K. 90.— m. 

a, 1 , Power to remove parish 

priest.] — Applt.j a parish priest, was 
removed from his parish by a deoree 
of removal issued by the bishop of the 
diocese in which the parish was situated. 
Applt. claimed a declaration that the 
deoree was illegal & void on the grounds 
that (1) there was no power under the 
canon law to issue such a deoree unless 
a “ citation *’ hati been first /served on 
him, & he hod an opportunity to meet 
the charges made against him : 
(2) alternatively, If the canon law did 
not require the service of a “ citation ” 
or the granting of a personal hearing, 
yet the making of the decree without 
notice to him was contrary to natural 
iuptioe : — HeM : the decree was not 
illegal on either ground. — O’Callaghan 

V. O’Sullivan, [19253 1 I. R. 90. — IB. 

sb. CorporaiUm — Parish — Borrow- 
ing for church buffdinp. I—Lkonabd v. 
St. Patrick's Parish, [1922] 1 

W. W. K. 691 ; 66 D. h. R. 304 ; 17 
Alta. L, R. 262.— CAN. 

•d. Relation to civil law — Ji rch- 
bishop of Edmonton — As to parishes in 
Oalgary diocese.] — Leonard v. St. 
Patrick's Parish, [1922] 1 W. W. R. 
601 ; 66 D. L. R. 304 ; 17 Alta. L. R. 
262.— CAN. 

PART Vin. SECT, 8. SUB-SECT. 8.— A. 

q I, — Land was convoyed 

to certain persons in trust for a reUglous 
body oalM the United Brethr^ In 
Christ, Sc a congregation was organised 
Sc a churoh bulTt. Subsequently a 
dlvidon took place in the religious 
body. Sc It T^as held that the party 
to which the congregation in qumlon 
adhered were seceders. This con- 
gregation continued to use the church, 

some of the original trustees having 
died, appointed new trustees to act 
with the survivors. Sc these trustees 
refused to give up possession to the 
representative of what had been 
declared to be the true body HeW / 
the trustees must be treated as being 
trustees for the true body, who w&re 
entitled to enforce the trust & to have 
possession of the ohui*oh, & It was not 
necessary to organise another con- 
gregation & appoint new trustees for 
that congregawn under BeUgions 


Institutions Act. — Brewster v. Hbn- 
DERSUOT (1900), 27 A. R. 232. — CAN. 

8g. Transfer by trustees to church 
corporation — Representing denomination 
of original congregcdion.]--~V\tts. claimed 
certain land & a church edifice thereon, 
the title to which was in defts. until 
they transferred it to the congregation 
Incorporated under the name of The 
Kvongelloal Lutheran Trinity Churoh 
of the Synod of Missouri, Ohio, Sc other 
States at Neudorf, Saskatchewan " ; 
& the question in dispute was, whether 
pltfs. or defts. represented the coii- 

r «atlon for which the land wa« bought 
the edifice erected '.-—Held .* an the 
original members of the congregation 
belonged to the Missouri Synod of the 
Evangellral Lutheran Churoh In the 
United States Sc Canada, Sc the church 
was built Sc dedicated as a mission 
church of the Missouri Synod, Sc not 
as an indopendont church, Sc the 
question in litigation should bo decided 
In favour of defts., & It should be 
declared that it was no breach of trust 
on their part to trausfer the property 
to the above-mentioned chupcn oorpn. 
— Stein v. Hauser (1913), 26 W. L. B. 
452 ; 5 W. W. R. 971 ; 15 D. L. B, 
223 ; 6 Sask. L. B. 383.— CAN. 

sh. Church hooks — Right to retain — 
Clerk of sessions of Presbyterian church.] 
— GBIFFITHS V. PRABER, [19281 2 

D. L. R. 640 : 60 N. 8. R. 71.— CAN. 

si* Church records, correspondence, 
etc. — Right to inspect — Church member — 
Whether court wiU interfere.] — The 
prlnoii)le that the ot. wlU not interfere 
with the decision of the members of a 
voluntary assocn., professing to act 
under their rules, where it is not shown 
that there was mala fides in arriving at 
the decision, or that the rules were 
contrary to natural justioe, or that 
anything waa done which was contrary 
to the rules themselves, was applied 
herein to the decision of the board of 
directors of a local church, ratified hy 
the congregation, refusing to allow a 
member thereof to inspect ail the 
records, oorrespondenoe & files of said 
local church. — WsymoN v. Bayne, 
[19283 1 D. L. R. 848 [19283 1 W. W, R. 
519 ; 23 Alta. L. R. 446.— CAN, 


PART VIII. SECT. 8, SUB-SBCT. 3.— C. 

4026 11. .1— Pltfe. & those 

associated with them, being a minority 
of the members of a Be^ar Baptist 
Churoh, refused to sign an acceptance 
of certain articles of faith '* proposed 
to them by defts. representlxig the 

30 


majority. Sc were, in consequence of 
their I'efusal, If certain resolutions 
passed at meetinga of th^ congregation, 
pltfs. dissenting, were to govern, 
excluded from memhershlp : — Held : 
there was no inherent or other power 
in defts. to change the statement of 
doctrines, & the trustees had no 
authority to hold the property on any 
other trusts than those declared by the 
deed. — Wodkll r. Potteil [1929] 3 
D. L. R. 625 ; 64 O. L. R. 27 : varied, 
1 D. L. R. 726 ; on appeal, 2 D. L. R. 
449.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 8.— E. 

■k. Power to sell — With consent oj 
governing body — Contract to seM hy 
representatiw of congregation — Invalid.] 
—Irving v. McLaohlan (1856), 6 Gr. 
625.— CAN. 

sq. ** Waisenami " of Mennonite 
Church — Power to Pltfs, who 

were elected orphan -administrators by 
the Kelnland Mennonite congregation 
held to constitute the ** Wolsenamt." a 
special department Of the congregation 
organised for the purpose of managing 
the estates of deceased members, sl 
to be entitled to sue In their own 
names to recover mone^ loaned by 
them out of the funds thereof. — 
Neufeld 8l Neufeld V. Fehr. [1929] 
4 D. L. R. 1070 ; 1 W. W. R. 908 ; 88 
Man. L. R. 194.— CAN. 


PART VIII. SECT. 4. 

ftl. Authority of the yearly meeting — 
Right to hold property — Members refusing 
to accept book of disdptiaie .] — ^The 
supreme or governing body ot the 
Society of Friends, or Quakers, in 
Oanada,as well in respect to matters of 
discipline as to the general govt, of 
the society^ Is the Canada yearly 
meeting. The Canada yearly meeting 
having adopted a book of dlsoipllno 
which certain members of the society 
refused to accept, these dissentient 
members, therefore, could not hold, 
nor exercise any right over, 
granted to a subormnate branch of the 
society to which they had formerly 
belonged. — Jones v. Borland (1886), 
14 U. C. R. 39.‘-^0AN. 


PART Vin. SECT-. 7. 

I) i, ^ irregular marriage in 

presence of minister followed hy prayer — 
Minister not guilify of offenee under 
Marriage Notice^ (Sebttam) Act, 1878 
(a 43), e. 12,J— to*ATHBRN v. Stuart, 
[19263 a 0. (J.) 114.— SOOT- 



VoL XIX.- 

. After this case add the following new 
sections ! — 

Shot. 9— FRESBYTEWANS- 

8ee cases 


Sect. 10.-~GREEK CHURCH. 

See cases infra* 


Sect. 11.— WELSH CHURCH. 

4056a. Jurisdiction of Commissioners — Welsh 

Church Act, 1914 {c. 91), s. 11.]— Sect. 11 of 
Welsh Church Act. 1914 (c. 91), confers upon 
the Welsh Comrs. exclusive juri.sdiction over 
those matters with which they are given power 
to deal under sects. 8 & 9 of that statute. The 
provisions of sect. 11 have not excluded from 
the jurisdiction of the ct. consideration of 
matters of dispute between the Welsh 
Oomrs. on the one side the King’s subjects 
on the other, & it is only when property 
is vested in the Welsh Comrs. that the 
purposes of the Act over which they have 
exclusive jurisdiction arise, — Wingrove v. 
Morgan, [1934] Oh. 423 ; 103 L. J. Oh. 52 ; 


■Ecclesiastical Law. (&«es 

160 L, T. 471 ; 60 T. L. E. 100 ; 77 Sol. Jo. 
867 ; on appeal, 103 L. J. Oh. 209, 0. A. 

4055b. Holder ol offlee—Bequest ot annuity— 
Efiect ol appointment to new office with 
special stipend.] — ^Pltf. was at the date of tho 
coming into force of the Welsh Oliurch Act, 
1914, rector of the parish of C- in the county 
of Glamorgan. Tiie emoluments of lus office 
included tithe rentcharge & an annual sum 
derived from the redemption of tithe rent- 
charge amounting to the toi:al annual sum 
of £528 13^. Od. In 1933 pltf. resigned the 
rectory of C. on being institut(jd as vicar of 
another parish, namely, P,, the incumbent 
of which was entitled undtu' the trusts of the 
will of one N., who died in 1917, to the 
perpetual annual income derived from the 
investment of a legacy thereby bequeathed 
to the vicar for the time being. This annual 
income amounted to the sum of £121 13«, 6d. 

By bis statement of clami pltf. claimed a 
declaration that, so long as he held the office 
of vicar of P. or any other ecclesiastical 
office in the Churcih in Wales, he was entitled 
to the full annual sum of £528 13s. Gd., & 
that defts. were not entitled— so long as he 
held the office of vicar of P.— to deduct 
from the said annuity thfi amount of thi' 


gf. Mini8ter*8 stipend'-Oblioaiian to 
provide .] — Greenock (Provost) v, 
Peters, [1893] A. O, 258.--SCOT. 

PART Vin. SECT. 9. 

Bin. Plan of co-operatwn adopted by 
Presbyte^n <£• Methodist conm'ego; 
ti<m 9 -~Whether unit far voting on chu rch 
union. 1 — He Conn Presbttkrian 
(Out,), [1926] 4 T>. L, R. S85.- 

CAN. 

sn. Right of minister to invoke 
authority of civil courts.] — Action by R 
Presbyterian minister aijainst tuo 
General Assembly for a declaration 
that a sentence of dismissal was lU^al 
& void & for a mandamus to restore 
him to office i—Held : not a violation 
of pltf.'s vow ol submission to the cts. 
of the Ohuroh.— 'M acquben v. f>JAOK- 
LETON (1908), 8 C. L, II. 673. — AUS. 

so. Members — Who are — 

roUA — Rodney Case (Ont.), [1926] 

2 D. L. R. 516.~-CAN. 

gp^ Name also on 

roll of another church.}— Re 
Valley Presbyterian Ohttboh (Ont.), 
1926] i D. L. R. 378.-~CAN. 

aq. Old roll.}— Re 

Burlington Presbyterian Church 
(O ut.), [1926] 4 D. L. R. 380.— CAN. 

sr. S. P. Re Dalhousie 
Presbyterian Church (Ont.), [1926] 
4 D. h. R, 383.— CAN. 

at, — Reserve or 

appendix roll.] — WioK Case (Ont.), 
[19261 1 D. h. K. 829.— CAN, 

gy^ . .. . - — < )— JJ/» 

Richmond HiLLPRE^BYTERiANC^imoH 
(Ont.). [1926] 4 D. li. R. 365.— CAN. 

BW. Meetings — ^OtUltng—How refru- 

lated^^Meeiino relating to entry into 
Church Union.) — Cameron t?. 8 t. 
Luke’s Salt Spends n^RusTi^), 
119271 2 B, L. E.760 ; 59^^lf:S. R.272; 
affd. sub nam. St. Luke’s Salt Spbinos 
(trustees) V. Cameron, 

D.L. R*497j 8.aB.452; ayCfd.,U»30] 
A. 0.673.-*-^AN. 


sy, 

— Re United OhuEoh (P. E. l.), [1927 j 
2 0. L. B. 1169.— CAN. 


3--.MoLeani?.Baiu:an- 

4 0. L. R. 37 ; 62.0. L. R. 


sa. .] — A majority of the 

oongrofcatlon of a Presbyterian Church 
at 0. In Jan. 1925, voted in favour of 
union with two other denominations, 
Pltf., who had voted against union, 
brought this action, on hohaJf of 
himself & other members of the con- 
gregation who had voted against 
union, for an Injunction restraining 
the trustees of the property of the 
church at G. from using or disposing of 
It otherwise than by transferring it to 
pltf. or trustees for pltf. & other 
members of the Presb^^rian Church 
In (Canada at G, ; & for other relief : — 
Held : the congregaton of the Church 
at G, after entering the union, was 
entitled to consent, & did effectually 
consent to the appUoatton of United 
Church of Canada Act, 1925, s. 4, to 
the property in question ; & tlie Act 
having vested In tho United Church 
the power of determining how the 
trusts upon which the property was 
lield were to bo performed, & having 
provided that what was done in pur- 
suance of the Act should not be 
deemed a breach of the trusts, but a 
oomplianoe therewith, the ct. had no 
jurisdiction to grant the relief asked. — 
AiRD V. Johnson, [1929] 4 0. L. R. 
664 ; 64 O. L. R. 233.— CAN. 

sb. .] — Pltfs., as repre- 

senting all oommunioants, pewholders 
& adherents of St. James Presbyterian 
CJhurch, Newcastle, N.B., not con- 
cturlng in ohuroh union, claimed the 
church property, or a share therein, 
attacking the legality of the congre- 
gational votes, one taken under tho 
provincial Act & the other under the 
Itomlnion Act, aforesaid, in favour of 
union, & oontendJug that, in any case, 
the property fell within sect. 6 of 
14 Qeo. 6, N.B., 6c therefore, there 
Raving been no “ consent *’ under t hat 
sect,, the property had not vested In 
the United Ohuroh but belonged to the 
continuing Presbyterians of the con- 
grogation : — Held : the congregation 
not having passed a vote of non- 
oonourrenoe, it became, by 
operation, a congregation of the uultoci 
C&iiroh, &, even if Uio 
within sect. 6 of 14 Geo. 
a^rthe Union. It was held for 

benefit of the congregati^ as a oon 
^^tton of the ifnlted Ohjirch ; 
ab^oe of oonaont under sect. 6 merely 
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leaving the property ujiaffected by the 
trusts, & not subject to tho f'<;rTOS 
conditions, set out iu tho Model Rood; 
— Ferguson v. Maclean, [1930] 
S. C. R, 030 ; [1931] 1 D. L. R. 61 . 
affg., 2 M. P. B. 61.— CAN. 

PART Vill. SECT. 10. 

80, of priests— Right oj 

majority of members .] — Where emi- 
grants to CJanada who befoi*© coming 
here were adherents of the Greek 
Catholic Church have organised a 
church & erected a church building 
with the intention that the services 
conducted therein should he ol the 
Greek Orthodox faith & that the 
offloiating jjricsts should be of that 
faith, but the congregation has never 
expressed a wish to belong to, or sub- 
mittod itself to, the jurisdiction of any 
pai-ticular branch of that church, it is 
the right of tho majority of the membern 
to select through their trustees such 
priest as they see fit, regardless of the 
particular “ mission ” to which he 
belongs, provided only that ho must 
be a priest In good standing in tho 
Greek Orthodox faith. Qu. : wbother 
by tUlying himself with the Ultralnian 
movement in said Greek Church a 

g riost has done something xmcanonical 
t not a matter for the church ct«.. & 
not for a ct. of law, to decide. — 

CHUK V. Zaichuk (Sask.), [1926] .5 
W. W. R. 608.— GAN. 

66 . Congregatiim — Whether h'dhh for 
debts.]— There is no legal vAotwn 
l)etween a member of a I'oligieiia con- 
gregation & a creditor of tho eonfrrthU' 
tion unless it is created by coriliact 
between them. , . . 

Under Rellgioua .Sooietiew Land Act, 
B. S. S., 1930. a reilgions contrrogation. 
althougfi not othorwbo incon'oruted 
or registered, is a bo<ly corporate winch 
can te sued under the namo of the 

congre‘gatiou ^ ^Kioin ^(crniEU- 

truRtees on its hohalL- Kii m. 

WISE Kir/Jish dh KiTZca) V. BtUACZ & 
SriLoHOK, llU3u} 1 IV. W. R. 45. 
CAN. 

sir , Risho-p of Cajwdu '- li'hp t*?— 

Declaratory J udJfrr/wsaf. l—^eclamUon 
granted as to wbo is the lavdul B^hop 
of Canada of tho “ Russian Gn dk 
Catholic Orthodox Church. -S^R- 
banuk V . Skorodoumov, U936f 0. R. 
342. — CAN. 
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income to which he, as incumbent of the 
parish of P., was entitled imder the trusts 
of N/s will. Defts. claimed that pltf. 
was only entitled to the annual sum of 
£628 13s. 6d., that he must bring into 
account the amount of the said income pay- 
able to him as incumbent of P. in respect of 
the legacy under N.’s will : — Held : under the 
commutation scheme contained in sect. 18 
of Welsh Church Act, 1914 (c. 01), pltf. was 
entitled to the annual sum of £628 135. 6d. 
without any deduction so long as he held an 
ecclesiastic^ ofllce in the Chmch in Wales, 
but that this right was subject to any arrange- 
ment come to between pltf. defts. under 
sect. 18, sub-cl. (e), also to any constitu- 
tions or regulations made by the defts. 


affecting the pltf.’s rights. His Lordship 
found as a fact that no such arrangement was 
come to between pltf. & defts. nor had any 
constitutions or regulations been made by 
defts. which affected pltf.’s right & held that 
pltf. was therefore not liable to bring into 
account the income payable to him as incum- 
bent of P. in respect of the legacy under N.’s 
will: — ^Pbice V. Beprbsentativb Body of 
THE Church in Waxes, [1937] Ch. 250 ; 
[1937] 1 All E. R. 387 ; 106 L. J. Ch. 65 ; 
166 L. T. 288 ; 63 T. L. R. 294 ; 81 Sol. Jo. 
117. 


Sect. 12.— IRISH CHURCH. 

See case infra. 


PART VHI. SECT. 12. 

sk. General Synod — Wh^ihcr ‘pro- 
hibition lies.] — Held: prohibition will 
only issue to a ct. or tribunal or body 
of persons, other than the Superior 
Cts,, having, under statute or common 
law, authority to impose liabilities 


or to determine questions 
tixiuuwu^ the rights of, individuals, & 
having the duty to act Judicially. The 
ct. of the General Synod of the Church 
of Ireland derives its authoiity solely 
from the consent or agreement of the 
members of that Church & is, there- 


fore, not a tribunal to which an order 
of prohibition will lie, though the 
legality of its decisions may be other- 
wise questioned & determined in the 
High Ot. of Justice. — Tke State 
(COLQUHOUN) V. V^Amcy. [1936] I. R. 
641.--1H. 
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EDUCATION. 

Part I. — In General. 

5. Add. Annotation : — ^Refd. B. v, B., [1921] P. 17G. 


Part II. — Central and Local 

13. Add, Annotation: — As to (2) Folld. Richard- 
son V. Abertillery U. D. C., Thomas v. Same 
(1028), 44 T. L. R. 333. 

14a. .] — Pltfs., assistant teachers in the 

employ of deft, council, claimed injunctions 
to restrain the council from acting on resolu- 
tions to dismiss them from their employment 
& notices sent to them in pursuance thereof. 

The council were in financial difficulties, & 
had approached the Minister of Health with 
a viow to obtaining a further loan. This had 


Education Authorities. 

been refused, unless the finances were placed 
on^ a sound footing &; expenses reduced. 
With a view to achieving this result they 
appointed a Bub-comniittee with full powers 
to scrutinise expenditure effect reductions 
& savings. This committee recommended 
that pltfs,, who were remunerated on the 
Burnham scale, should have their engage- 
ments determined by notice. Acting in 
pursuance thereof the committee passed the 
resolutions complained of, & notices were 
sent out determining the contracts signed by 


PART 1. 

sa. night of child — To receive instruct 
tion.] — The fcfovernlng princltilo of 
School AeA>, K. S. S. 1920, c. 110, Is 
that chUdron between the agree referred 
to in soot. 202 (2) (as amended by 1928. 
c. 48, 8. 18) have the right to attend 
Bchool & receive iustniotioii. The right 
is the right of the child itself ; & it is 
not a matt>or left to the dLscrotlon of 
its parents or the echool hoard. — 
Wilkinson r. Thomas (Saek.), [1928] 
2 W. W, n. 700. -CAN. 

PART II. SECT. 1, SUB-SECT. 1. 

sd. Officers — Wh/) are,] — Super- 
intendent of Maintenance to the 
Toronto hoard of Education, & its 
Chief Clerk of Worl:6 in the Architect’s 
Dept., are “ oHicers ” entitled by 
statute to old age pensions. — 
Toronto Uoaru of Education & 
Dounnry. [1935] I D. L. U. 290 ; O. R. 
85.— CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

sb. ScfKiol board — Election — Method 
of voiinfj,] — }:e Edmonton Pctjool 
Board Election (Alta,), 11927] 1 
D. L, R. 411.- -CAN. 

sd. Nature of.] — A School Board 

is a creation of Primary Education 
Act, 1923, & has a separate Sc Inde- 
pendent exlstoneo apart from the 
Distriot Local Board. It is a corporate 
body & liable to bo sued as such. — 
Buapdu District School Board w. 
Bhaqwan Vasuder (1932), L L. R. 
57 Bom. CO.— IND. 

sg. Kducaiifm Hoard — JHstinci entity 
from Crown — liiQhi of sub ’contractor — 
Charge on imtney due from board to 
contractor.] -'VLe effect of Education 
Act, 1924, H. 24, is to constitute an 
Education Board an entity sopai'ate & 
distinct from the Ch’own, & in conse- 
quence a oJaltn of ohoi'ge can be validly 
established by a sub -contractor upon 
moneys due to a contractor by an 
Education Board in respect of work 
done for the Board by such contractor. 
— MqOALLUH e. Official A538Ionee of 
Baoak & Lusty, [19281 N. Z. L. R. 
292.— N.Z. 

si. Inability to act as landlord — 

<£' tenant of same school .] — Whore a 
demand was mode upon a municipal 
council for 125,000 to bo spent in 
repafa'ing. Improving Sc enlarging one 
public school building in the town In 
order that It might serve as the solo 
public school for the town, another 
building erected Sc paid for by public 


Hchool Bupportors being used fur high 
school purposes only. Sc the intention 
being to charge the high school an 
adequate rental — Held : this purpose 
of the board was not authorised by 
clause (s) or clause (v) of sect. 88 of 
PubUo Schools Act, R. S. O., 1927, & 
was ultra vires of the board. — Re 
Almonte Board of Education & 
Al.mo.ni’e, 119301 1 D. L. K. 608 ; 64 
O. L. R. 505.— CAN. 

sr. Duty of trustees — To summon 
meeting — Hequisiiiun by majority of 
ratepayers — Powers of inspector on 
refusal.] — If a requisition i.s made to 
the trustees of schools, by a majority 
of the ratepayers of a district, to call 
a special meeting for a purpose 
authorised by Common School Act, 
1 87 1 , It Is their duty to call the meeting 
under sect. 28 of the Act ; & If they 
refuse, the inspector Is authorised to 
appoint new trustees, under soot. 37 
or the Act. — Hr p. Gilrkrt (1873), 14 
N. B. R. (1 Pug.) 231.— CAN. 

St. To talx.e legal advice — In 

important matters of laa.’.] — School 
trustees should not act with respect to 
important matters of law, such as the 
legal right of a ohlld to receive instruc- 
tion in the school, without consulting 
their solr. & counsel ; &, If they do so, 
it must be at the risk of having to pay 
costs If they are wrong. — W iliv 1 N 80 n v. 
Thomas, [1928] 2 W. W. R. 700.— 
CAN. 

8 V. Meeting not formally sum.’ 

moned — All trustees present — Necessity 
to record waiver of proper notice .] — 
Whore all the ihemberH of a board of 
school trustees are present at a meeting 
thereof & tacitly waive the mitten 
notice called for by School Act, 11. S. S. 
1920, o. 110, 8. 104 (1), the fact that 
their consent to the waiver is not 
recorded in the minutes Sc subscribed 
by each member of the board is a more 
infonnallty. — Waterman-Waterbury 
Manufacturing Co., Ltd. v. Slavanka 
School District, 119281 4 D. L. R. 
522 ; [1928] 3 W .W. H. 16.— CAN. 


8X. Contract — Formalities neces’ 

.. 1 — 1 -- 

tention that a contract in the form 
proscribed by School Act, R. S. A. 
1922, o. 51, 8. 194, between a school 
teacher & a school district was not 
binding on the latter because not 
entered Into pursuant to a resolution 
of tJie board of trustees or adopted at 
a meeting of the board was held not 
applioaldo to an executed contmU, A, 
In any event, was coinplotel> mot- bj 


School Act, R. S. A. 1922, c. 51 , k. 195, 
which provides that “ The contract 
shall bo deemed valid & binding if 
signed by the teacher A by the cJiair- 
man on behalf of the ])oar(i.” — ISometib 
f. Liberty Sch. Dikt., [ 1928] 2 D. L. R. 
334 ; [1928] 1 W. \V. It. 881.- CAN. 


BZ, Tenders md called 

for.] — The fact that before aAvarding 
a contract for tht) erection of a school- 
house the board of trusteos did not 
udvertise for or obtain formal written 
tendei’S held to have been a mere 
Informality in the Internal manage- 
ment of the board which did not affect 
the rights of the contractor to whom the 
ctmtraot was awarded. — Wateuman- 
WATERBl.mY MANUFA(3TURINa Co., 
Ltd. V. Slavanka School District, 
[1928] 4 D. L. R. 522: [1928] 3 
W. W. R. KJ; rersd., (19291 2 D. L. R. 
161 : 1 W. W. R. 598 ; 23 S. L. R. 338. 
— CAN. 


gjl, Benefits oj controH 

accepted,] — School Act, H. S. S. 1920, 
c. 110, B. 105, is imperative ; & where 
it has not been complied with in respect 
to a contract the contract is absolutely 
void ; & the fact that the work has 
been done & the benefits thereof 
accepted by the board does not entitle 
the contractor to recover from tlie 
board an amount due thereunder.— 
Waterman-Waterbury Mfg. P-o., 
Ltd. V. South Akcola School Dist., 
11929] 2 D. L. R. 214 ; 23 S. L. R. 227; 
[1028] 3 W. W. R. 690.— CAN. 


sf. Hiring of teacher. I 

— McDonald v. Eldon S('no(>L l>rr^- 
I'RIOT No. 3 (1929), 1 M. R. H. 253,- 

:an. 

Bh. -r 

I Htatiito pro\ides that no ;w t or 
Droceeding of certain corpn^., in 
:liis instance a seJjooi vorvn., ‘ w'hjcti 
ti not adopted at a o^gut.r or special 
neeting of the trustccb, hhalJ he valid 
)r binding on any ponsmi affected 
hereby/' a proj)Oscd contract Ls not 
dueling on the corpn., unle.sy a 
onual vote on tlio (piostum of its 
T.nroval was put t<» the trustees, even 
hough the contract has been «igned 
k'ffh Mic corj>n. ’s bcal. Evidence that 
ho cliairrnnn & secretary woiv war- 
iiuted in inferring that the majority 
HscLited to a motion which was made, 
nt not put to the meeting, for the 
ioption of the proposed contract, ia 
ot aumcient.— WARDUOP v. W.hte- 
ouTH School District, U9311 3 
h W. R. 499; 4 D. L. R. 861 ; 40 
an E. R. 1.— CAN. 
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their clerk ; — HeH : (1 ) it wa» clear that it the duty of aaoertainhag how best savings 

had become necessary to practise strict could be brought abouE On their report 

economy, &> judicial notice could be taken of the notices of dismissal had been prepared 

the fact that at the time pltfs. were & sent to pltfs., signed by the clerk of the 

remunerated on the highest scale of the council. That was a suAcient ratification 

Biunham award. The council in considering of what the committee had done, &; pltfs*’ 

these questions were acting in pursuance claim failed. — R ichakdson v. ABEBTii»irBRY 

of their statutory obligations, & no objection Urban District Council, Thomas v. Same 

could be entertained as to the validity of the (1928), 138 L, T. 688 ; 92 J. P* 69 ; 44 T. L. K. 

notices on the ground of motive, (2) There 333; 72 Sol. Jo. 226. 

was power to delegate under 1921 Act, 19. Add. Annotation : — Consd. Purkis v. Waltham- 

8. 4 (2), & the committee had vested in them stow Borough Council (1934), 161 L. T. 80. 


6l. Renuival of truttees — By Board of 
CommUgioners— Under R, S., c. 32.]-- 
Udd : where no vacancy had ooonrred 
& no proof was produced of any refusal 
or negrleot by & on the part of the 
trustees to act or perform their duties 
as such, their dismissal by the Board of 
Comrs. was lUtra vires— School Section 
16 Trustees v. Cameron (1877). 11 
N, 8. R. (2 R. & C.) 328.— CAN. 

sm. Improper deaUnga with 

trust funds— Action — WJietJier Attorney- 
General necessary party .] — In an ootlon 
by an incorporated edncatlonai institute 
for the removal of one of the trustees, 
who also acted as secretary, for alleged 
improper dealing with the corporate 
funds, judgment was rfven, but with- 
out any finding of wilful misconduct, 
directing such trustee’s removal, on the 
groimd that so much doubt was cost 
upon his dealings with the trust funds 
that. It would not be proper to allow 
him to remain a member of the board. 
Such an action la maintainable without 
making the A.-G. a party. — W ilbbr- 
EORCE EDt7rATIONAL InBTITXTTE V. 
Holden (1887), 17 0. R. 439 —CAN. 

so. Neglect of daiy — Proceedings 

for removal informal — One applicant not 
rotepaj/er.]— Although on an appeal 
by school trustees from a Judgment 
removing them from office the Ct. of 
Appeal agreed with the judge appealed 
from that applts. had been guilty of 
a neglect of duty in disregarding 
School Act, R. S. S. 1920, o. 110, with 
respect to procuring a new site for a 
school house, It was held, nevertheless, 
that the appeal must be allowed on the 
ground, raised apparently for the first 
time in the notice of the appeal, that 
one of the five persona by whom the 
proceedings for removal were com- 
menc/Od was not at the time they were 
oomineiioed on the last revised assess- 
ment roll for the district, &, therefore, 
was not a ** ratepayer ” within the 
meaning of sect. 124 of the Act. — 
R, V. Riwny &c Peseuhniok, [1929] 

2 D, L, n. 347 : 23 S. L.R.281; [1928] 

3 W, W. R. 72i— CAN. 

gp, f)n,prupcr eleeiion.^—Re 

B CAPES & Great Bend Gonsolidatkd 
.School PisTHirr, [1937 J .3 W. W’. R. 
466.- -CAN. 

sq. Appointment of trustee — WheBier 
valid — Made, at annual meeting of rate- 
pQ/yers — No notice of special b^cMneas .] — 
The election of a tinstee at the annual 
meeting of ratepayers In question herein 
to fill a vacancy on the board caused 
by resignation was held Invalid, since by 
School Act, R. S. S. 1920, o. 110, 8. 126, 
such a vacancy must be filled at a 
special meeting ; since sect. 92 (2) 
requircvS the notice of a special meeting 
to set forth Its purpose, & the notice 
of said annual mooting made no 
luoTitlon of the eleotlon^OT a trustee to 
fill the vacancy, it could not he said 
that the annual meeting was such a 
special meeting. — LAOOtTBsa e. HcLel* 
LAN & DeGraw, [1929] 3 D. L, B. 73 ; 
2.3 S. h. R. 169; [1928] 3 W, W. R. 
680.— CAN. 

«t. Beporta not read as 

directed in School Act .! — An election 
of trustees under School Act, II. S. S* 
1920, o, 110, fa not rendered invalid 
by the tact that the reports referred to 


in sect. 70 were not road before they 
wore elected. — Lacoxtrsk v. MoLellan 
& De Glt4W. [1929] 3 D. L. R. 7.3 23 
a L. R. 159 ; [1928] 3 W. W. R. 680.— 

CAN. 

sv. Qtcalidcation of trustees-^** Able 
to read <Sb write ** — Whether ** in the 
English language '* implied.] — The 
words “ able to read 3c write ” in Pnblio 
Schools Act, R. a M. 1913. o. 165, 
8. 24 (2) (C. A. 1924,0. 165. a. 8), which 
presorllies the qualifications of school 
trustees, ore not to be read as If 
modified by the addition of the words 
'Mn the Kugllah language.*’ — Re 
Maozewski, [1928] 2 W. W. R, 24.— 
CAN. 

sw'. Effect of trustee teaching in puhlic 
school — O^e vacated.] — Re East York 
P uHUo School Board & MAOKEN2aB, 
[1931] 2 B. L. R. 658.— CAN. 

8X. School district — Annual meeting— 
Commenced after time fixed by School 
Act — Whether verZid.}— The fact that 
the annual meeting of a school district 
was not commenced untO after two 
o’clock In the afternoon, the hour 
appointed by School Act, R. S. S. 1920, 
c. 110, 8. 64, does not render the pro- 
ceedings at such meeting invalid. — 
Laoourse V. MoLbllan & De 
Graw, [1929] 3 D. L. R. 73 ; 23 S. L. R. 
ir>9; [1928] 3 W. W. R. 680.— CAN, 

PART 11. SECT. 2, SUB-SECT. 2. 

k f. .]— Sect. 48 (1) of 

Public B(;hool8 Act, 1934, which re- 
quii'cs the trustees of a ilistrict created 
under sect. 47 thereof to provide “ con- 
veyance to & from school once a dav ” 
of all pupils “ who would have farther 
than one mile to walk to reach the 
school,” should not be construed 
strictly or literally, & docs not require 
the trustees to provide transportn-tion 
beyond what Is reasonably adequate, 
reasonable adequacy being a question 
of fact varying with the circumstances. 
— R. (Kowai/jkt) V. Oak Bluff 
School District, [19.37] 2 W. W. R, 
634 ; affd. [1937] 3 W. W. R. 352.— CAN. 

k ii. Meaning of ** residence ** in 

Schools Act, B. 8. N. R., 1921— Resi- 
dence of child.] — Ex p. Lambert (1930), 
1 M. P. R. 12.— CAN. 

PART II. SECT. 2, SUB-SECT, 4. 

17 i. Negligence of education authority 
— Defective state of playground.}— 
Applts. planted a number of youing 
trees upon a portion of the playground 
of a school under their control* & 
erected wooden stakes with sht^ & 
Jagged points round each tree. These 
stakes were pressed into the ground & 
brought together at the top in the 
form of a pyramid. The area covered 
by the trees had become overgrown 
with grass, & in that area a hole had 
been dug, 3c the earth heaped up at the 
side of it, forming a mound two or 
three feet in height. Resp.’s daughter, 
a child of six years, when playing fell 
on one of the stakes, which pierced 
her eye: — Held: applts* had been 
negligent in not taking steps to obviate 
the danger, & were liable in damages* — 

TiUNSVAAL PBOVIHOIAL ADMIKIgmA- 
TION V. Comr, [1926] App, D. 24.— 
S. AF. 

17 ii. — — ^ Defective playground 


equipment.] — A school board which 
provides a piece of playground equip- 
ment, e.o. a ** teeter-totter,” for the 
use of its pupils Is, apart from its 
statutory duty of keeping the school 
pi-operty In repair, under the duty of 
seeing that the thing provided Is so 
constructed Sc kept in repair as to be 
reasonably fit for the purpose for which 
it is intended ; & is liable In damages 
where injuries sustained by a pupil 
were caused by its negllgenoe with 
respect to suon duty, — BcHultz v. 
Orasswold School District Trus- 
tees, [1930] 1 W. W. R. 579 ; 3 

D. L. R. 600.- CAN. 

17 iii, Defective plaurmm equip- 

ment.] — The iuraut paf., a pupil In 
defts.’ school, while swinging on a 
horizontal Judder ' attached to the 
ceiling of the basement of the sihool, 
fell to the cement floor 5c bri)ke her 
arm. She was under a legal com- 
pulsion to attend the school & defts. 
were under a statutory duty to provide 
such material & appliances for school 
sports & games as might be deemed 
necessary & to repair & keep In order 
all school property ; — Held : having 
provided play rooms 5c equipped them 
with horizontal ladders for the use of 
the pupils, it was deft^/ duty' to keep 
the pi*(uniso9 5c equipment reasonably 
safe for such use ; but, siiK^e, apart 
from the question whether the omis- 
sion to put mats or similar protections 
under the ladders was a breat^h of that 
duty, the evidence was not sufficiently 
certain to justify the conclusion that 
their absence ctiused the injury, it 
appearing just as probable on the 
evidence* that it would have occurred 
even bad mats boon there, the tuition 
must fail. — Botvin & lioivjN r. 
(tLenavon School Dibthiot, [1937J 
2 W. W. R. 170.— CAN. 

o i. Supennsion of rifU-shooUng 

competition.] — A st'hool board has a 
duty to 80 © that the school premises are 
not used in a maimer dangerous to the 
children. If it authorises or permits 
a shooting competition with rifles in 
the course of school sports on a holiday 
granted for such purpose, it must 
provide efflotent supervision, including 
efficient Inspection of the rifles used, 
& a breach of that duty will subject it 
to damages for injury to a boy caused 
thro Jigh his having a defective rifle.^ — 
Walton v. Vancouver Board of 
School Trustees, [1924] 2 D. L. R. 
387 ; 2 W. W. II. 49 ; 34 B. 0. li. 38. 
—CAN, 

o Ii, Pupil injured on dangerous 

ground near school premises* ]— A school 
bo^d is not liable for injuries caused a 
pupil while on a highway close to but 
outside the school grounds by the 
falling of a dead tree which stood on 
the property of a third person, — 
Patterson v. Board or School 
Trustees of North Vancouver, 
Patterson v. OanjU^ian Robert 
Doliar Co., [1929] 3 D* L. R* 83 ; 2 
W. W. R. 181 ; 41 B. C. H. 123.— 
CAN* 

o PupU left with unguarded 

chemicals.]— Aa action by a pupil 
against a board of school trustees for 
damages for personal injuries resulring 
from the alleged negligence of a master 
fn leaving chemicals, furnished to him 



21a, 'GooK«]*y class — ^No guard on gas-cooker.] 

— a child aged 11, attended a school 
maintamed by deft, authority. Whilst slie 
was being instructed in cooking, her apron 
caught fire from a gas-cooker, &> slie received 
injuries. There was no guard rotind tlie 
cooker : — Meld : the danger was one which 
ought reasonably to have been anticipated, 
dr one which a local authority ought to have 
taken precautions to prevent by the provision 
of a guard round the stove or otherwise. — 
Fby:e3r V, Salitord Corpn., [1937] 1 All 
E. R. 617 ; 101 J. P. 263 ; 81 Sol. Jo. 177 ; 
35 L. O. R. 267, C. A. 

28. Add, Annotations : — Consd. ILangham v, Wel- 
lingborough School Grovernors & Fryer (1932), 
96 J. P. 236 ; Wray v, Essex County Council, 
[1936] 3 All E. R. 97. 

28a. Order to play alleged dangerous 

game.] — The infant pltf., who was 17 years of 
age & was an unemployed person undergoing 
a compulsory course of instruction at a county 
council instruction centre, was ordered by the 
councirs instructor, a man of experience, to 
take part in an organised game called “ riders 
& horses/ ' in which one boy mounted the 
back of another So endeavoured to bring to 
the ground the foot of the boy who was acting 
as “ rider in an opposing pair. During the 
gome the infant pltf., who was taking the 
part of a “ horse, fell on the wooden floor & 
seriously injured his arm. In an action 
against the council for n^ligence, on the 
ground that the game was so dangerous in itself 
that to order a boy to play it amounted to negli- 
gence, the evidence of the instructor was that 
for 20 years he had seen the game played 
without serious accident : — Held: there was 
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no evidence of negligence, & therefore the 
action failed. — JoNKs v, London OounTO 
Council (1932), 96 J. P. 371 ; 48 T. L. B. 
677 ; 30 L. G. R. 466, C. A. 

23b. Accident at gymnastics.] — -In the 

course of gymnastic training a schoolboy was 
required to vault over a horse. For sofne 
reason the boy landed “ in a stumble 
was injured. The master in charge did 
nothing to assist the boy in landing : — Held : 
the master had not taken reasonable care 
& the Education Authority were liable In 
damages to the injured boy, — Gibbs v. 
Barking CoRPN., [1936] 1 All E*. R. 116,0. A. 

28c, ^ — .] — -Pltf., a boy of 12 years of age 

attending a school owned & conducted by 
deft, council, was “ trotting ” from one 
classroom to another, when at^ a blind comer 
he collided with another boy, B., cairying an 
oil can. The spout of the oil (5an, about 
6 ins. long, struck pltf. in the eye severely 
injured him. The boy B., who was carrying 
the can in a p(^rfectly proper way, bad been 
told to take it from one room to anot her by a 
master. Pltf. sued the council as the 
employer of the master, alleging that the 
latter was negligent in not taking special 
precautions when entrusting a boy with a 
dangerous article : — Held : the oil can was 
not an inherently dangerous thing, nor was 
it a dangerous thing in the RX)ecial circum- 
stances of a school for young children, &; the 
mastor was under no duty in such a case 
to take special precautions. — Wray v. Esskx 
County Council, 11936] 3 All E. R. 97 ; 155 
L. T. 494 ; 80 Sol. Jo. 894, C. A. 

23d. .] — Caiiii.l V. Wkst Ham Corpn. 

(1937), 81 Sol. Jo. 630. 


Part ill. — Schemes as to Powers and Duties. 


24a. For organisation of education— What amounts 
to “ scheme.’*] — In determining whether 
proposals put forward by a local education 
authority for the development & organisa- 
tion of education in its area So submitted 
to the Board of Education for approval 
constitute a ** scheme within Education 
Act, 1921 (c. 61), s. 11, so as to render 
necessary to its validity the performance by 
the authority of the conditions precedent to 
the submission of a scheme specifled in 
sect. 14 (2) of the Act, the test to be applied 


is whether both the education authority So 
the Board of Education intend that which 
is put forward to be a “ scheme ** within 
sect. 11 so as to make the education authority 
bound, under sect. 16 (1), to give effect to it. 
The magnitude So quality of the proposals 
are not material considerations. — R. v. East 
Ham Borough Council, Ex p. Hunt, [1930] 
2 K. B. 64 ; 99 L. J. K. B. 497 ; 143 L. T. 
709 ; 94 J. P. 136 ; 46 T. L. R. 334 ; 28 
L. G. R, 646, D. C. 


by tbe board, tmgraarded in a school- 
room, must be brought within the Ume 
limited by PubSo Schools Act, 
R: S. B. 0., 1924 (o. 226), s. 81.— 
DtWOAN V. LADYSMrm, BOARD SOHOOL 
Trustees, 119301 8 W. W. R. 175 : 1 
B. h, R, 176 ; 43 B. O. R. 154.— cAn. 

o Sv. — — Necessity for notice of 
action.]— Action for negligence against 
a school board dismlssea, oeoanse of the 
lack of the notice required by sect. 32 
of Public Schools Act Amendment Act, 
1929. — Ritchie v. Gals 8c Vanoodveb 
Board of School Trustees, f 19341 3 
W.W.R.763; {19361 I D. L, R. 362; 
49 B. 0. R. 251.— CAN. 

11, Negligence of teacher — Injury to 
, J.J — ^At the nonoluslon of a 
itting ^laas In a day school the 
children left the classroom on their 
way home, carrying, along, with their 
knitting, knitting needles with ex- 
posed ends. While crossing the play- 


ground a child, ten years of age. was 
acojdon tally injured in the eye by a 
knitting needle (.carried by a sc/hoolmate 
of the same age : — Beld : while 
teachers had a duty to take reasonable 
oarc to protect onildren under their 
charge from danger, the pui-auer had 
not averred cither (a) that the children 
did not appreciate the danger, or 
(6) that it was usual for tea^^bc^^ to 
ensure that such needles were made 
safe when not in use ; action dis- 
missed as irrelevant ; further, a 
teacher has no duty to warn a normal 
child, ten years of ago, of such an 
obvious danger as the exposed ends 
of knitting needles. — M a.oDon’ald s 
TtrroR e. Inverness County Council, 
[19371 S. C. 69.— SOOT. 

8t. Negligence of drit^er ^ school van.] 
— Under sect. 140 (3) of Public Schools 
Act, 1930, the duty impend upon a 
union school district to provide for the 
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conveyance of certain pupils to from 
school is imperative : &, therf-forc, thv 
fact that the district has ejuployed an 
independent contractor to iransport 
the pupils does not fre-o ft from oii- 
bility for injuries rcHidtiug to a pupil 
becuueo of his iiegliKouco.— C ochpavii: 
V . Elgin CoNSOuitAnco 
TBIOT, fjO.'Jtl 2 W. K. ; 4.- 

Man. L. Ti. 257 —CAN. 

5 V. - .]— In an action for injuries 

sustained by a pupiJ (hrough 
turuJug of n horsB-drawn van in ^UUeh 
he was being driven to school :-~Ueia . 
the accident was due to the negligence 
of the driver in using unreliable h^ness 
& (left: school hoard which employed 
him was liable, ho being its servant Sc 
would be liable oven If he were an 
independent contractor. — TYLER & 

TY1.ER V. Ardath School Dis^ict, 
[1935] X W. W. R. 337 ; 2 B. L. R. 
814,— CAN. 



Cases 80 — 47 . 


EiraiMB AM ) Empire Digest Supplement. 


Part IV . — Elementary Schools 


SO. Add* AnnotaHon : — Consd. KorfclierDi Tlieatree 
Co. V* ShUlito, [1026] 2 K. B. 100. 

82a. Provision of concrete paving In play- 

pound.} — A local education authority paid 
For the concrete paving & flagging of the 
playgrounds of two non-pro vided schools. 
The expenses so incurred were disallowed by 
the district auditor on the ground that the 
local education authority had no statutory 
authority to expend money on alterations or 
improvements of a schoolhouse not provided 
by them. On a case stated by the Minister 
of Health under Audit (Local Authorities) 
Act, 1027 (c. 31), s. 2 : — Held: the concrete 
paving or flagging of the playgrounds was 
not an alteration or improvement in the 
buildings, & that therefore the obligation to 
pay for such work was not thrown upon the 
managers of the schools by Education Act, 
1921 (c. 61), s. 29 (2) (d), but the local educa- 
tion authority were bound to pay for such 
work under their obliption to maintain & 

* keep eflicient all public elementary schools 
within their area which are necessary. — 
Lancaster (County Palatine) Oounciu v. 
Crowe (No. 1), [1929] 1 K. B. 687; 98 L. J. 
K. B. 353 ; 140 L. T. 654 ; 93 J. P. 38 ; 46 
T. L. B. 170 ; 73 Sol. Jo. 13 ; 27 L. G, B. 96, 
D. C. ; svbsequent proceedings, [1920] 1 K. B. 
604, D. C. 


i5a. Variation of order as to foundation managers 
— ^Powers of Board of Education.] — The Board 
of Education has power under Education 
Act, 1902 (c. 42), s. 11 (8). to make an order 
varying any order previously made, & this 
power, subject to due observance of the 
conditions of the sect., is practically un- 
fettered. Therefore, when under a trust deed 
of 1860 the vicar &: wardens of a parish were 
made managers of a non-provided school, 
& by an order of the Board made in 1903 it 
was provided that there should be four 
foundation managers of the school, one of 
wlxich should be the vicar as ex officio man- 
ager, it was not ultra vires the Board to make 
in 1922 a varying order under Education 
Act, 1902 (c. 42), s. 11 (8), excluding the 
vicar & appointing aa managers one warden 
three nominees of the Archdeacon of Suffolk. 
The provisions of sect. 11 (1),(2), did not make 
the order of 1903 part of the trust deed in 
such a way that it was impossible to vary that 
order without showing that all the provisions 
of the trust deed as to managers were in- 
sufficient, inapplicable, or inconsistent with 
the Act. — Falconer v, Stearn, [1932] 1 Ch. 
609 ; 101 L. J. Ch. 231, 232 ; 146 L. T. 461 ; 
30 L. G. B. 187. 

47. Add. Annotation : — Refd. Sadder v. Sheffield 
Oorpn., Dyson v. Sheffield Corpn., [1924] 1 
Ch. 483. 


PART IV. SECT. 2, SUB-SECT. 1. 

q i. .) — TmJROOOD U. ViaNF.A.U 

(N. S.), fl9291 4 D. L. II. S57.— CAN. 

q ii, Who may — An 

ori>hana^ consistod ot a mirnber of 
detached hoiwes In each of which a 
certain number of children lived under 
the charge of a Jady or a married couple, 
who were known as the fathers ’ & 
“ mothers " of the children. These 
“ fathers " & “ mothers ” were ap- 
pointed by the founder & general 
manag-er of the orphanaifc. who had 
the power to dismi.ss them at any time. 
They had the same authority over the 
children for ordinary domoatio pur- 
poses as If they were their own, but 
the ultimate disposal of the children 
by emigrration or otherwise rcste<l with 
the foimder, to whose disposJil they 
wore committed at entry. In an 
action at the instance of these 
“fathers” “mothers” against a 
school l>oard for declaration that 
defenders were bound to provide school 
aoeomniodation for the children in the 
orphanage : — Held : the pursuers were 
not the “ parents ” of the children 
within the Education Act, & had no 
title to sue. — ^M'F adzean v. Kilmal- 
colm School Board (1903), 40 

So. L. R, 440.— SCOT. 


PART IV. SECT. 2. STO-SECT. 2. 

26 i. J>uty to “ maintain keep 
efficient ” — Sclwol transferred to local 
authoritv .] — Trustees of a voluntary 
Episcopal school transferred it to the 
local education authority, the school 
then being conducted as a primary 
school, with a supplementary course. 
Two years after the tranrfer, the 
education authority altered the syutero 
& began to conduct It in sequenoo with 
a neighbouring sohool. In an action 
against the edueation authority at the 
instance of the former trustees ; — 
HeUl : under Education (Scotland) 
Act, s. 18 (3), defenders were 

bound to hold, maintain, & manage 


the transferred sohool as a public 
school of the same character & status 
ae at the date of the transfer & provide 
similar instruction to that provided 
at that date. — N orfor v. Auerdebn- 
SHtRE EdCOATTON ADTHORITV, [1924] 
S. 0, 690.~SCOT. 

26 ii, Performance of duty dis- 

puted — JuHsdiHion of court.] — 11 eld: 
while qtiestions as to due fullllment or 
observance by the education authority 
of their statutory obligations were 
questions of fact which fell to be deter- 
mined by the Education Department- 
under Education (Scotland) Act, 1918. 
8. 18 (4), where the question involved 
the measure of those obligations, that 
was a (luestion of law, with regard to 
which the jurisdiction of the ot. had 
not been excluded. — Norpor v . Aber- 

DKKNflHIRE FDUOATION AmTHORITV, 

U9231 S. O. 881.— SCOT. 

PART IV. SECT. 2, SUB-SECT. S. 

sc. Teachers — Einployment of sisters 
of Order of Roman Catholic Church — 
Whdher sectarian education *} — Rogers 
u. Bathurst School District No. 2 
(Trustees) ( 1890), IN. B. Eq. Rep.266. 
—CAN. 

sd, Contracts loith — Duly of 

trustees to confirm.] — Des Rosibbs u. 
Balmoral & dalhousie School Dis- 
trioto No. 1 (N, B.), [19271 3 D. L, R. 
605.— CAN. 

BP. Admission to stgiarate school — 
Potoers of trustees.] — The obligation of 
the trustees of a separate school td 
admit children only extends to those 
who appear on the annual enumeration 
with an Indioatlon that the parents 
are separate sohool supporters. — 
Renaud V. Board Trustees op 
Roman Catholic Separate School 
(Tilbury North), {1933) 3 D. L. R- 
172 ; 0. R. 666.— CAN. 

PART IV. SECT. 6. 

•g. Contribution by one education 
to another — Parents not re* 
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siding in area in xchick sf'hool stUmfe ] — 
The B. education authority granted 
bursaries to a number of children of 
persons resident in Arran for the pur- 
pose of facilitating their secondary 
oduon-tion. There was no secondary 
school in Arran, & the children attended 
Ardrossan Aesadetny, which is within 
the education authority. Except for 
two months in summer, the children 
left Arran for Ardrosaan on Monday 
inominga, & they were boarded during 
the week wdth persons resident In 
Ardrossan, with whom they lived In 
family. Dn Saturday they returned 
iiome for the w’oek-end, & they spent 
their holidays at their homes in Arran. 
The A. education authority claimed 
roimyinont of the cost of educating the 
children at y^rdrossan from the B. 
( 3 duftation authority : — Tlrld : pursuicrs 
wore entitled to recover the cost of the 
children *s education from defenders. 
Education (Scotland) Act, 1918 (c. 48), 
9. 10, discussed. — Ayrshike Educa- 
tion Authouitv V . Butrbhirk KDI'CA- 
TION Authority, 11926] S. C, JC9. — 
SCOT. 


PART IV. SECT. 6. 

sf. Alteration of school section 
boundaries — Sufficiexici/ of notice .] — By 
a towmship bye-law, certain land was 
detached from one sohool section & 
added to another. Notice of the pro- 
posed alteration had been given by 
the township council by posting 
fourteen notices, seven in each of the 
sections, & publicity was given in the 
public press, though not by advertise- 
ment containing the formal notloe. 
On an application for a declaration 
that the bye-law was Invalid : — field : 
Public Schools Act, 1920, a. 15 (1 ) (&), 
should be construed as leaving the 
notice to bo given entirely to the dis- 
cretion of the township oounoll . — Re 
Hotland & York (1923), 56 O. L. R. 
186.— CAN. 

•J. Alteration of school districts — 
By Ufhom stmcHoned^l Viet* c. 29» 



62. 

72. 


78. 


« *1 an oducation authority 

has refi^d an application for exemntion 
from school attendance on the groSfd 
emplo^ent, the fact of such emplo^nt 

entttl^ an extenuating circumstance 
entitling the justices under Probation of 
Offenders Act, 1907 (c. 17), to dismSs a 
summons against the parent. — Thomas v 
^ 226, 98 L ^K. B. 

42; 139L. T. 613; 92 J. P. 169 • 44 T T Tf 
818; 28 Co^,C.0: 542^6 

7 ^*]-~Ro 8 p., a share-fisherman & the 
father of a boy of fourteen years of age & 
of SIX other children of school age, placed the 
boy out at work at 6 s. 6 d. a week, & applied 
to tbe local education authority to exempt 
the boy from school attendance. Exemption 
was refused, on an information against 
resp. for failing, without reasonable excuse, 
to cause the boy, being between live & fifteen 
^ais of age, to attend school, as required by 
the bye-laws of the education authority, the 
j^tices held that the fact of the boy’s having 
ob^ined regular employment of a benefIcifS 
nature was a reasonable excuse, & they dis- 

t.he information i—Eeld : the fact 
of the boy’s employment was not a reasonable 
excuse, &; the case must be remitted to the 
justices. — Rkdnall v. Beamish (1926), 136 


Part V.^ School Attendance. 


82. 

88a. 


96a 


L. T. 155, 90 jr. P. 1631 #2 . 

24 L. G. R. 391 ; 28 Cox, O. 0. 

Dtetd. L. C. Oi 

[1929] 2 K. B. 97. 

• I 7 , — .]— The words “ under 
i^truction in some other manner ” 
that the child is receiving the whole of 
instruction in some other manner, & do : 
entitle a parent to witlidraw a child for one 
hour a week for the purpose of attending 

not approTod 

by the Btmrd of Education for elementary 
f ^a.rtin (1927), 138 

E. T. 268 , 91 .T. P. 197 ; 41 T, L. E. 38 • 25 
L. G. K. 632 , 28 Cox, C. C. 466, D. C, ’ 

provides that 
reasons therein set out, 
which may be siimmaiised as follows: 

no school open within three 
miles , (c) ethcient instruction in some other 
manner, shah be a reasonable excuse for not 
causmg a child to attend school : — Held : 
those three reasons were not an exhaustive 
enumeration of what would be a reasonable 
excuse, but that if facts were established show- 
excuse within one of the categories (a), 
{0) « (c), the tribunal must accept the excuse 
as bemg a reasonable excuse. If, however 
parents sought to find a reasonable excuse 
outside the named categories (a), (6) & (c), 
tribunal were not bound to accept it ; 
the tribimal must decide whether the facts, 
in their opinion, showed a reasonable excuse. 
—London County Council v. Maher, [19291 
2 K. B. 97 ; 98 L. J. K. B. 492 ; 142 L. T. 69* 

Sn Sol. Jo. 269 • 

29 Cox. 0. C. 1 ; 27 L. G. R. 444, D. C 


?ft ®- Dwndab (I860), 

iu u. r*. U4. — CAN, 

^ under Public Schools 

iOnt}—PalidUy,)— 
m Ch^tkrvtli,e Public School 
Board (1898), 29 O. ll. 32l.— CAN. 

Fictc,lG 
o/.l — Re MmrsTKR or 
Eduoatton Petition (1877), 28 C. P. 
325. — CAN. 

of smne trustees to join in 
Yonsfer-^liighi of mujority of trustees 
fo require excciUion by minority .) — 
The manners & a majority of the 
trustees of B. public elementaiV schools 
aeolded that the schools .should be 
transferred to the County Couuoll of 
T • . Education Act (Northern 

Ireland^. 1923, Four trustees refused 
to join in the necessary deed of con- 
veyance ; — field : the majority of the 
trust^s oo^d require the minority 
deed for the purpose of 
transferring: the eohoolH under the Act. 

*’• 

iq!^* E’dttco/ion (Scotland) Act, 

18 (7)— Necessity 
cogent of FAucati<m AydMfy.)--- 
The trustees of a Homan Catholic 
??bool, established after the passing of 
Si^oatlon (Scotland) Aoi lll8, 
obtained in 1926 the consent of the 
Uepartmont to the transfer of the 
school to the Education Authority, & 
thereafter they intimated to the 
Authority their inteutlon to transfer 
the school. The Authority refused to 
aooept the proposed transfer, in an 
aotion of oeclaratlon brought oy the 
trustees, malntolnod that Its consent 


was a condition precedent to a valid 
tranrfer ; — Held : the consent of the 
Authority was not a condition prece- 
ttOTt to a valid transfer, &, as the 
Education Department had ^ven its 
consent, the authority was bound to 
^ept the transfer. — Bonnvbkidge 
Homan Catholic School v. Stirmno- 
gHiRK Education Authority. [1930] 

S. O. 27 : sub notn. Smith e. Stirlino- 
^1]^ ^ Education AurnoRn’T, 46 

T. L. R. 137.— SCOT. 

PART V. SECT. 1, SUB-SECT. 2. 

St. By whom taken.) — A father, 
charged with failure to provide 
efficient education for hie child upon 
a complaint at the inetanoe of the 
person appointed by the education 
authority for the county of Lanark to 
profleeute,*’ objected on the ground 
that the proper prosecutor was the 
school management committee for the 
area, or the person appointed by thorn : 
~-Ueld : the power, previously vested 
In school boards, to prosecute for 
education ofloucca was inoiuded in the 
powers transferred to the education 
authority by 1918 Act, & had not been 
restricted by s. 3 (2) ; & the education 
authority, or the person appointed by 
them, could oonmetently prosecute. — 
Hiddleston V . Wilson, [1924] S. c 
(J.) 62.— SCOT 

sb. Under Education (Scotland) Act, 
1872 (c. 62), 8. 70.1 — The above serf, 
has not been Impliedly repealed by 
Education (Scotland) Act, 1908 (o. 63), 
s. 8, a prosecution under sect. 70 is 
competent, even though the real 
question at Issue between the par(»nt 
& the education authority is the 

37 


«®lect.iou of the school which the 
children are to attend. Semble : pro- 
ceedings should not bo taken under 
sect. 70 where there is a question of 
principle at issue between the parties. 

/T fl^26] S. C. 

(J.) 51. — SCOT. 

PART V. SECT. 2. 

sd. To reQukLte age of admUsion o 
pupils to grade I— -Power of toum dis- 
trict frusfees.}— The power which School 
Act, R. S. S. 1920. c. no. s. 110 (27). 
pves the trustees In town districts 
to determine in the case of graded 
schools at what time pupils mar ho 
admitted to grade 1. la not conferred 
on the trustees of districts wblclj are 
not town districts. — Wxj>ia\sov v. 
Thomas, [1928] 2 W. W’. K. 700.— 
CAN. 

PART V. SECT. 3. 

89 i, No school irtlhin Ihrre 

miles — Parent's refusal nj offer of 
travelling facilities A —A. fattier wad 
charged with failure to provide olUcirnt 
education for Ills son aged twelve years, 
contrary to Edueatfon (Seotlandt Act., 
1908 (c. n.'{). s, 7 ti). The hoy had 
passed out of tlie primary sehool, & 
chore was no secondary Hchool withiu 
tiireo miles of his place of residence. 
The education autiiority offered to pay 
an allowance towards the cost of coc- 
voving the boy to a ‘'Bcondary school. 
The father i-efusod the offer : — Held : 
the father had a “ reasonable ©xoqpte ** 
for failure to provide oducation wit lin 
Education (Scotland) Act, 1883 (c. 66), 

S. <i'(7>^7°.^V- 



Caws Ma— 120a. Enolish Am> Empibb Diobst Supplembnt. 


Part VI. — Blind, Deaf, Defective and Epileptic Children 


99 a. Who is •‘parent.*'] — ^The parent, 

whose consent is required to be rfven or 
xmreasonably withheld before a defective 
child can be ordered, under 1921 Act, s, 54 (1), 
to be sent to a special school which is not 
within reach of the child’s residence or to 
a boarding school, is the parent who has 
de facto custody of the chDa ; ^ where the 


Part VIII.— Health and 

104a. Responsibility of “ parent •* — Whether 

mother liable to fine.] — For the purposes of 
Education Act, 1921 (c. 61), s. 87 (1), in a case 
where a father, mother & child are living 
together, “ parent ” refers only to the father, 


father of a defective child was a convict 
serving a term of penal servitude, & the child 
resided with its mother HeZd ; the mother 
was the parent for the purposes of the sect. — 
WooDWABD t>. Olbfiisijd, 11^28] 1 K. B. 204 ; 
9d L, J. K. B. 796 ; 136 L. T. 731 ; 91 J. P. 
161 ; 43 T. L. B. 488 ; 26 L. O. B. 296 ; 28 
Cox, C..O. 363, D. O. 


Well-Being of Scholars. 

& does not include the mother. — London 
CODNTY CODNCII. V. STANSKLI. (1936), 164 
L. T. 241 ; 100 J. P. 64 ; 80 Sol. Jo. 92 ; 34 
L. G. B. 62 ; 30 Cox, O. C. 336, Tl. C. 


Part X,— Acquisition, Appropriation, and Alienation of Land 


120a. Whether consent to sale within School 

Grants Act, 1855 (c. 131).] — In 1872 a piece 
of land was conveyed to a vicar & church- 
wardens upon educational trusts, in 
accordance with the provisions of School 
Grants Act, 1865 (c. 131), the conveyance 
was subject to a condition that no sale 
should be valid unless cither the consent of the 
Home Secretary w^ero given or the grant (a 
grant of £736 towards the pmchase money 
had been made out of public funds) were 
repaid to the Ti'easury. In 1929 the Liver- 
pool Cor|:>n., after confirmation of the order 


by the Board of Education, acquired the land 
compulsorily, & an arbitrator assessed the 
compensafion. The corpn. paid to the 
vicar churchwardens the compensatioti 
money less £736, the amount of the gi'ant, 
which it paid into ct. Upon an application 
by the A.-G. for that sum ixj be paid out to 
the Treasxiry, it was contended that (a) the 
confirmation of the order by the Board of 
Education amounted to the consent to the 
sale required by the Act of 1866, (6) if there 
was no such consent, the sale was invalid : — 
Held: (1) the confirmation by the Board 


PART VII. SECT. 1. 

fe. Duty of education atUhority — 
Whether bound to provide free aecondary 
ediuxiiion.h~An educatlou authority, 
with the approval of the Education 
Department, provided free post- 
primary education in certain schools' in 
their area. They also provided a 
bursary scheme, under which children 
who passed a qualifying examination. 
& whose parents required financial 
assistance, might receive free secondary 
education at certain additional schools. 
The fathers of two children, one of 
whom had failed to pass the authority’s 
bursary examination, while the other 
had passed the examination, but Its 
father had failed to satisfy the 
authority that he required dnauclal 
asaistanoe, brought actions against the 
authority concluding, inter €Uia» for 
declarator that the defenders were 
bound to provide free secondary 
education for their respective children : 
— Held : (1) Education (Scotland) Act, 
1918 (o. 48), s. 6 (1) (a), does not impose 
upon on education authority any 
qbUgatJons to provide free secondary 
education for all children ‘within Its 
area, but merely Imposes an obligation 
to submit a scheme dealing with free 
secondary education, Sc, (2) it whs for 
the Education Pepartment. Sc not for 
the ot., to determine whether the 
scheme submitted was or was not 
adequate ; Sc actionB aocordiniriy 
dismissed. — Q dinn v. Punpek KntTOA- 
TioN AuraoRiTT, Hay v. VmamB 
BnuoATioN AtrmoHiTT, U980I S. 0. 
77.— SOOT. 


PART VII. SECT. 2, 

•g. Appointment of teacher — NeceS' 
sUy for deed .] — ^A contract as a teacher 
in a continuation school must be under 
seal, being governed by Public Schools 
Act, R. S. O., 1927, 8. 103 (1 ).— -Pahkeb 
V. Lion’s Head Pxtblio Sohood 
Board, (19341 O. II. 14 ; ID. L. R. 
430.— CAN. 

si. Ontario Trcdning Schools Act, 
1931 — Meaning of ** resident,*'] — The 
term “ resident ” In Ontario Training 
Schools Act. 1931 (Ont.), must he con- 
strued strictly as meanliig sleeping Sc 
eating within the muntcipaUty. — Be 
Rnc, 11936] 2 D. L. R. 816.— CAN. 


PART vin. 

106 L Conveyance of ehUdren to 
school — Duty of school trustees^Under 
School Act. R, 8. 1920 <c. 110), 

M. 188, 2()7 (1).}— Ridings v , Bi3i- 
HDBST SOHOOD DISTRICT NO. 3006 
Board or Trusters (No. [1927] 
8 D. L, R, 173; [1927} 2 W; W. “ 
159 ; 21 S. C. R. 471.-^AN. 

sm. Lease by school trustees — 
Foiidiiv.}— N iagara Public School 
Board v. Qubbnston Women’s 
InsTitutr, (19261 4 D. L. R. 13 ; 69 
0, L. R. 213.— CAN, 


PART X. 

m 1. — PenaUy for non-com- 

plim^ wUh School Ad — Whether 
appmahU tdiere schoolhouse rebuilt 
on same sfle.l— W aterman- Watrr- 

BUBY IdAifftTEAOTURlNG OO., LTD. U. 

SLAVANXA SOHOOL DmTRlOT, [1928] 
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4 D.L. R. 622 ; [1928] 3 W.W.R. IH; 
rwsd.,ri929)2D.L.R.lGl; 1 W.W.R. 
698 ; 23 8. L. R. 338.— CAN. 

m ii. Trustees of separate 

school — Originally rural school,] — A 
board of trustees of a separate school 
which originally was a rural school, but 
which, because of the Inoorporation of 
a town covering the territory under the 
Jurisdiction of the board became de 
facto an urban school, may pass a 
bye-law for the selection of a site for 
a school house without the consent of 
a majority of the supporters of the 
Bohool as required in the case ot hoards 
of rural schools by Separate Schools 
Act, R. S. 0.. 1927, B. 33(1).— Es 
Fortin & Hbarst Roman Catholic 
Separate School Trustees. [19331 
O. R. 52 ; 1 D. L. R. 331.— CAN. 

o i. — — Who is “ owner***] — There 
oan be no “ owner ” within sect. 70 (2) 
of School Act. E. S. A., 1922, untU the 
land in question has been patented Sc 
aoertlfloato of title issued to some one. 
The sect, was never intended to apply 
to a case where the ownership of the 
land was still in the Crown. — Be 
Ballas Sc Minister op Education, 
[19311 1 W. W. N. 290 ; 26 Alta. Ii. B. 
369.— CAN. 

0 ii. “ Adfoininq** land — Mean- 

ing of*] — The word '* adjoining *• as 
applM to parcels of land does not 
necessarily tmpbr that the paro^ are 
in physical contact with each other. 
Therefore under sect. 136 of Public 
Schools Act, 1930, land mhy be 
** adjoining ** an flvrirfing sohool site 
although separated therefrom by a 



of Education was not a consent to the sale, 
but a mere approval of the exercise of the 
power of oompulsory purchase ; (2) the sale 
was not invalid. The strict course would 
have been to pay the whole purchase money 
iiito ct., but aU that was essential was that 
the g^ant should be repaid, & that could be 
secured by an order for the payment out of 
the money in ot. to the Treasury . — Re Mnx 
Lanb Land, Evbbton, Re Livkrpool Educa- 
tion (EMMANUBii School Purchase) Order, 
1929, Ex p. Liverpool Oorpn., [1937] 4 
* All E. R. 197 ; 81 Bol. Jo. 921, 

121a. Provision of education by county council — 
Payment of rent to borough councll^ — Assess- 
ment.] — ^By Education Act, 1902 (c. 42), the 
duty of supplying higher education in a 
borough was transfeired from the borough 
council to the county council. In pursuance 
of its duties as the authority for higher 
education in the borough, the county council 
occupied a technical school owned by the 
borough council. The school in question was 
built by the borough council when it was the 
local authority for higher edKication. Part of 
the cost of building the technical school was 
borne by the borough council, while the 
county council made a series of annual grants 
towards the cost. The borough coimcil 
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undertook that the school premises should 
be used exclusively for higher education. 
But since its powers in regard to higher 
education had been transferred to the county 
coxmcil, the borough council could no longer use 
the school for that purpose. Education 
Act, 1902 (c. 42), contained no provisions 
dealing with the financial adjustments which 
became necessary in consequence of th^ 
transfer of powers from one local authority 
^ another :—-Md ; (1) there was nothing 
in the Education Acts to prohibit the county 
council froiri pa>dng, or the Gravesend council 
from receiving, an economic rent in respect of 
the occupation of the school by the county 
council for higher education ; (2) the county 
council had no interest in the premises, except 
an equitable interest, whioli resulted from the 
grants which it had made towards the cost of 
the premises. In assessing tlic rent to be paid, 
allowance must be made for that equitable 
interest. The rent payable on that basis 
would be arrived at by arbn. in tlie absence of 
agreement, & the arbitrator would proceed in 
the manner recognised as proper in valuing 
public buildings. — Gkavesend Cohpn. v. 
Kent County Council, A.-G. v. Gravesend 
Oorpn., [1935] 1 K. B. 339 ; 104 L. .T. K. B. 
169 ; 152 L. T. 116 ; 99 J. P. 57 ; 51 T. L. H. 
109 ; 32 L. G. R. 524. 


S ubllo highway. — McKenzie v. 

[iNioTA Municipal School District, 
[1931] 2 W. W. R. 105 ; 2 D. L, R. 
695.— CAN. 

o 111, Appropriate tribunal for 

asseesing compensation.] — By sect. 20 
of School Sites Act, 1928, the Omolal 
Arbitrator Is the solo tribunal for 
fixing tbe price of school sites in a 
municipality for which an arbitrator 
has been appointed. Such an arbi* 
trator having been appointed, pro- 
oeedingB before a county ot, judge wore 
deolared coram non judice, & his award 
was set aside. — Re North York Publio 
School Board & Duff, [1931] 1 
D. L. R. 198 ; 66 0. L. R. 1.— CAN, 

P i, Power of trustees — Sale of 
old site,] — Under School Act, R.8.A., 
1922, a board of trustees has power to 
purchase a new site for a school Sc 
remove tho school building to It, &, 
with the Minister's approval, to sell 
the old site. — ^OLstead v. Coal VAUiET 
School District No. 1063, [1924J 1 
W. W. R. 211.— CAN. 


1 <p. 674) 1. VtUidUy of bye-law 

prohibiting.] — A byc-law passed by a 
olty ooTinoll under Municipal Act of 
Ontario, s. 399 a, prohibiting In a 
certain district the erection oi build- 
ings except for use as private rosidences, 
is enforceable in respect of a school 
erected by tho trustees of a separate 
school under their statutory powers.— 
Toronto Oorpn, v. Roman Oa'iholto 
Separate Schools Trubteks, [1920] 
A. 0. 81 ; 96 h. J. P. 0. 12; 133 L. T. 
779; 41 T. L. R. 668.— CAN. 


PABT XI. 

sk. Powers of edwcofion mdbority---^ 
AsstsUmce by wav of Education 

(Scotland) Act. 1918 (o. 48). s. 4 (1), 
does not empower an education 
authority to assistance by 

way of loan.--^ANFF0BtiB® Counts 
CoxwciL Vs Scottish Education 
Dept., [1934] S. O. 863.— SOOT. 

ai, Submission condition 

precedent to payment by municipal 
council. 1— Where a school board had 
failed to submit an estimate to the 
muniotpi^ council, as reauired by 
Publio S<dH)ote Act, R. S. O.. 1937, 
a. 88 (|», a motion for a mandamus to 
oompm the oounoU to pay over to the 


school board certain sums requisitioned 
by tho school board was dismissed. — 
Re Bkaver'pon Pcbho School Board 
OF Trustees & Thorah Township, 
[1932J 4 D. L. R. 458 ; 0. R. 663.— 
CAN. 

g. Add citation ; — 19 Alta. L. B. 623. 

g Annexation by urbem 

municipality — Effect of,} — Windsor v. 
Turner. [19261? D.L.R. 684; [1925J 
S. C. R. 413 ; revsg. 26 O. W. N. 221.— 
CAN. 

g Assessment by — Whether 

property temporarUy in didtHct liable*] — 
Re Edmonton, Dunvboan & British 
Columbia Ry. Co. Sl MoLellan 
School District, Re Mannix & Wal- 

QRBN Sc McLELLAN SCHOOL DISTRICT, 
[10283 2 W. W. R. 684.— CAN. 

jTor county pupils 

attending urban collegiate inetitute.]^ 
Re Grimsby & Lincoln County, [1928) 
4 D. L. R. 689 ; 62 O. L. R. 470.— CAN. 

o (p. 676) i. .1— By 

sect. 9 of the award dated S^t. 3, 
1870, made in pursuance of British 
North America Act, 1867 (c. 3). s. 142, 
It was directed that all moneys received 
by the Provinoe of Ontario since June 
30, 1867, from the school lands set 
apart by Canewilan statutes Sc called 
the common school fund should be 
paid to the Dominion, Sc that the 
moome dprivod therefrom should be 
paid to the Provinces of Ontario & 
Quebec in the proportions specilied in 
sect. 5 of that statute. 

On Apr. 10, 1893, the throe Govts, 
of the Dominion, Ontario. Sc Quebec 
entered under statutory authority 
Into an agreement ot submission as to 
matters in difference In the settlement 
of accounts between them under -the 
award of 1870, & for the asoertalument 
Sc distribution of the said school fund. 
Thereunder Quebec claimed that 
certain moneys, which it was admitted 
had not been actually received by 
Ontario, had been constructively 
received, since they were deduorioDS 
which Ontario was not authorised to 
make except at her own 
sibnuld be the subject of dle^ibutlon 
between them ; — Reid : the 
Ot. was right in affirming an awaM 
the affect that the arbitrator 1^ no 
juxis^otion. Moneys actually re 


ceivod by Ontario were alone the 
subject of tho submlBfiion, the terms of 
which could not bo extended so as to 
force a. contribution from a largo 
constructive receipt. — A.-G. for 
Quebec v. A.-G. for Ontaiuo, [1910] 
A. C. C27, r. C.— CAN. 


p (p. 576) i, Demand upon for 

money collected for erection of school — 
Resolution of trustees insufficient — Sub- 
seguerU bye-taw invalid.] — Re Sandwich 
Town School Trustees & Sandwich 
Town (1864). 23 U. C. U. 639.— CAN. 

p (p. 576) li. Demand upon for 

expenses of conducting high school — 
Alleged irregularity in description of 
applicants, eic.y—Re Port Rowan 
High School Trustees Sc Walsino- 
HAM Township Oorpn. (1873), 23 C. P. 
11.— CAN. 


p (p. 576) Hi. Money raised by 

sale of debentures — For erection of school 
building — Right to unexpended halance.] 
— It is the duty of a municipal council 
to pay over to a school board or boards, 
from' time to time, upon roquost. 
moneys raised by the sale of municipal 
debentures tor the erection of a school 
building. The unexpended balance of 
such moneys is not the property of the 
munlclpalib' in its own right, at moat 
It is a trustee or custodian of the 
moneys for the boards. — CLAitKSON 
AlustON Cobpn., [192B] 2 D. L. 71, 
715 ; 62 O. L. P.. 149.- CAN- 

p (p. 576) Iv. Agreement exemiJt- 

ing taxpayer from taxes- H htt/ier 
senool taxes included . ) — ICx p. 7 » vTJiiuti^T 
Co., [1928] 4 D. L. K. CAN. 

p (p. 576) V. Appeal aimriHl 

emudised assessment— I hit if of egualtser. J 
-AOn an appeal nniR 

(wsessmonte mado amlor I'uUii; s.'I>oo!b 
A ct. 8. 133, as amended bv 1928, c. ic 
n 13 the only question the judge 
tr decide Is whether tho equaliser has 
done what the statute as amended 
requires him to do, t.e. made hjs 
'iouallsation on the basis of the 
equalisation made by Manitoba Tax 
^ommisHion.— Ae BEAUsiLTOTcm School 
biflTKiuT (Man.), 11928] 3 W. W, R* 
JIO. — CAN. 

p (p. 576) Vi. Oorreotion of 

xrrors in school assessmejU.h-^i^. 70 
>1 School Ass^meut Act, ^ S. S., 
1930, as amendedj^ which ptovldea for 



Cases 185-178. 


English and Empire Digest Supplement, 


Part XII. — Reformatory and Industrial Schools 

See^ noWf Children & Young Persons Act, 1032 (c. 46), Part II., Sched; I. 


136. Add* Annotation : — ReM. L. C. 0. v* Wiltshire 
County Council (1927), 137 L. T. 626. 
l37a. .] — A youthful offender com- 

mitted an offence while on a temporary visit 
to the place in W. where it was committed. 
Until about three weeks previously he had 
resided in L., but at the date of the offence 
had neither home nor employment in L. to 
which he could have retiu'ned. He was 
ordered to be sent to a reformatory school, 
&; his place of residence was specified to be 
L. I — Held : as there was no proof of his 
actual residence in L. at the date of the 
offence, his place of residence should have 


been specified as W,, not because of his 
actual residence there, which was admittedly 
only temporary, but because the presumed 
residence in the place where the offence was 
committed provided for by the above sect, 
had not been successfully displaced. — Lonpon 
County Council v* Wiltshire County 
Council (1927), 137 L. T. 626 ; 91 J. P. 122 ; 
43 T. L. R. 663 ; 26 L. G. R. 384 ; 28 Cox, 
0. C. 416, D, C. 

188. Add. [1924] 1 K* B- 248; 93 

L. J. K. B. 65 ; 130 L. T. 414 ; 27 Cox, C. C. 
581. 


Part XIII. — Powers and Duties of Poor Law Authorities. 

See, now, Poor Law Act, 1930 (c. 17), ss. 63-68. 


Part XIV. — Universities and Public Schools. 


176. Add. Annotation : — As to (2) Refd. Short v* 
Poole Oorpn. (1925), 42 T, L. R. 107. 


178. Add. Annotation : — ^Expld. Girls' Public Day 
School Trust v, Ereaut (1930), 99 L. J. K. B. 
643. 


the makingr or correction, by order of 
the Minister, of the assessment or tax 
levy of any school district “ which has 
not been made in any year as provided 
by law or has been incorrectly or im- 
properly mado,*^ is retrospective ; 
&, ther^ore, applies to errors made in 
years prior to that in which the 
amendment became law. — Kpp Sc3HOOl 
District v. Park Rural Municip- 
ality. [1936] 2 W. W. K. 331.— CAN. 

*n. City board — School in adjoining 
rural section — Egtialisation of assess- 
TnerU ',] — An agreement was made In 
1917 between the trustees of a rural 
school section adjoining a city & the 
board of education for the city for the 
erection & maintenance by the latter 
of a school bouse in the rural section, 
the pupils in the rural section to have 
tho right to attend the school & the 
higb^r grade schools In the city, & the 
trustees of the rural section agreeing 
to pay a fixed annual sum to be raised 
by taxation : — Held : assuming the 
agreement was a valid one. School 
Law Amendment Act, 1922, a. 14, did 
not apply to the agreement, as It was 
not one for payment of any proportion 
of the cost of erecting & maintaining 
the school ; & a Judgment restraining 
the city board & arbitrators appointed 
to equalise the assessment in respect 
of the school from proceeding to do so, 
was affirmed. — York Public School 
Board v, Toronto Board of Educa- 
tion (1923), 64 O. L. R. 216.— 
CAN. 

• 0 . School hoard — Liability for coat of 
vocational training — Refused hy school 
board — Granted by vocational board.}— 
PRBDKmOTON SCHOOL TRUBTBBS V* 

Kinosolear School Trustees, (19281 
4 D. L. R. 13.— CAN. 

#(i, Payment to member — 

Whether breach of School Act, M. S* S*, 
1930, «, 239.1 — Deft. & his brother wore 
two of the three members of the board 
of trustees of a school district. The 


board awarded a contract to one R. 
for repairs to the school house & pro- 
vided that the excavation of the base- 
ment should be done by the ratepayers 
by day labour. Some of this work 
was done by deft. & his brother who 
were paid for It by cheque of the board 
issuod by them as ebairman & 
secretary of tho board. Pltfs. sued on 
behalf of ail other ratepayers of the 
district to recover the amount so paid 
deft, on the ground that its payment 
was a violation of sect. 230, School 
Act, R. 8. S., 1930, as amended by sect. 
21, o. 62. 1931, & also of soot. 130 of 
said Act : — Held : neither sect, could 
be rolled upon In support of the action. 
— McNabb & Jabnaoin v. Findlay, 
[1932] 3 W. W. R. 255.— CAN. 

•p. Joint board of grammar common 
school trustees — Claim against district 
municipality — Joint board iUegal.y-^Re 
Trenton School Trustees & Trenton 
Village CJorpn. (1867), 26 U. 0. R. 
353.— CAN. 

■q. Remittance to hard$ of county 

treasurer for grammar school trustees — 
Failure of hank^-LiabUity of county 
freasurcr.l— Caledonia Obaiuuab & 
Common School Trustees r, Farrell 
(1868), 27 U. O. R. 321.— CAN. 

gr. Collection of scJwol rates by de facto 
trustees — Validity,] — School trustees are 
de facto officers, although they have 
failed to make declaration of office, 
If they have actually acted, & an 
assessment for school ratos 8c execution 
by them is valid as eigainst the tax- 
payer. — Gunter v. Prince william 
School District No. 3 Trustees, 
[1934] 3 D. L. R. 439 ; 8 M. P. R. 113. 
—CAN. 

st. School rates on lands of Pro- 
teMant husband dt Roman Catholic wife 
^Not applicable to separate school.] 
— ^hool rates on lands held by a 
Protestant husband 8c a Roman 
Catholic wife Jointly, are applicable to 
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public Bohool purposes only Sc are not 
applicable as to any part to separate 
school purposes. — H olmes r. Stiver, 
[1934] 4 D. L. R. 358 ; sub nom. Re 
Holmes & Stiver, [19341 O. R. 645, — 
CAN. 

MX, Assessment of corporations to 
school rates — Roman Catholic share- 
holders.] — Oonsidoration of questions 
arising from assessment of corpns. to 
sohooT rates where some shareholders 
may bo Roman Catholics. — Dillon v. 
Oatblli Food Products, [1937J 1 
D. L. R. 353 ; sub nom. Re Dillon, 
[1937] O. R. 114.— CAN. 

8z. Failure to raise rates — Jkfaw- 
damus.] — -If a county fails to perform 
its statutory duty in raising school 
rates, the proper remedy is by man- 
damus . — ^Port Perry Board op 
Education v. Ontario County. [1936] 
4 D L, R. 394 ; O. K. 540.— CAN. 

PART XI!. SECT. 1. 

b I. .]—Re R. V. St. Peters 

(1927), 47 Can. Oim. Gas. 204 ; 69 
N.^S. R. 198.— CAN. 

PART XIV. SECT. 1. 

St. Taranaki scholarships — Meaning oj 
“ worthy.^'] — The University Senate, 
In exercise of the powers conferred by 
New Zealand University Amendment 
Act, 1914, B. 18. enabling it to make 
rogrolations for the carrying out of the 
objects of sect. 17 of that Act, which 
established Taranaki Scholarships that 
were to be awarded on the conditions 
set out therein, made a regulation 
containing the words that ** no scholar- 
ship shall be awarded to a candidate 
unless he obtains credit In the 
examination & is deemed worthy by 
the Council.** Pltf. qualiiied for a 
scholarship within sect. 17 by obtaining 
credit in an examination, but the 
Senate refused to award him one. On 
a claim by him for a declaration that he 



180. Add. Annotation : — Consd. Girls* Public Day 
School Trust v. Ereaut (1030), 90 L. J. K. B. 
643. 

182. Add. Annotation ; — Apld. Girls* Public Day 
School Trust v. Ereaut (1930), 99 L. J. K. B. 
643. 

182a. .] — The Girls* Public Day School 

Trust was incorporated as a co., but its memo- 
randum & articles were framed with the object 
of establishing schools that would give a good 
education at the lowest possible cost. The 
Trust School was open to the general public, 
a large proportion of its pupils were scholars 
from the public elementary schools, & a 
great proportion of its governing body were 
nominated by the local education authority, 
&, further, the school was largely main- 
tained by public moneys, & in the view of the 
Board of Education the school satisfied the 
regulation which prohibited any Parlia- 
mentary grant to a school conducted for 
private profit. In accordance with the 
Board’s wishes it was provided that the co 
should be converted into an educational 
trust at the end of a period & exceeding 
fifty years from 1906, tliat in the event 
of a winding up before the end of that period 
the surplus assets of the co. should be subject 
an educational trust <& should not be 
distributed among the shareholders ; that 
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during the period above-mentioned . the 
dividend paid on share capital should not 
exceed a sum equal to 4 per cent, a year. 
The Comrs. found on the facts the Trust 
School was a public school, & as such entitled 
to the benefit of the exemption from income 
tax ; — Held : there was ample evidence on 
which the Comrs. could find that this school 
was a public school. & the possibility of profit 
arising to an individual in the coui*8e of 
candying on a school did not of necessity 
prevent the school having the character of a 
public school. 

The existence of a perpetual foundation is 
not by itself conclusive but only one of the 
factors to be considered. There is no 
distinction between money used for a public 
school raised by debentures at interest, & 
money raised by preference shares with 
limited interest. The judgments in Blake v. 
London Corpn.f No. 178, were not intended 
to lay down a rule that no school from the 
conduct of which any person could derive 
ecuniary benefit could in any circumstances 
e a public school. — Gihus' Public Day 
School Trust v. Ereaut (Inspector of 
Taxes), [1931] A. C. 12 ; 99 L. .T. K. B. 643 ; 
95 J. P. 3 ; 46 T. L. R. 638 ; 74 Sol. Jo. 612 ; 
Bvh nom. Ereaut v. Girls’ Public Day 
School Trust, Di’d., 143 L. T. 715 ; 28 
L. G. R. 603 ; 15 Tax Cas. 629, K. L. 


Part XVI. — Grant of Land 

259a. .] — By deed poll dated Dec. 30, 

1876, enrolled in the High Ct. of Justice, 
Ch. Div., a piece of land was, by express 
reference to the power conferred by Schools 
Sites Act, 1841 (c, 38), s. 2, & to no other, 
granted to trustees for the purposes of a 
school within that Act. On Mar. 22, 1932, 
the school was closed & the land so granted 
ceased to be used for the purposes of the Act. 
In spite thereof, the trustees, in the purported 
exercise of their powers for that purpose 
under sect. 14 of the Act, proceeded to sell 
the land, Sc in the course of the negotiations 
for the sale objections were raised against 
their title on the ground that the land had, 


for Educational Purposes. 

in the circumstances, reverted in pursuance 
of the proviso in sect. 2 of the Act ; — Held : 
upon Mar. 22, 1932, the date when the land 
ceased to be used for the purposes of the Act, 
the grant of the land had no operation other- 
wise than by virtue of &> subject to the pro- 
visioDB contained in sect. 2 of the Act, with the 
result that the question raised by the sum- 
mons must be answered in the affirmative 
a declaration to that effect made accord- 
ingly. — Dennis v. Malcolm, [1934] Ch. 244 ; 
103 L. J. Ch. 140 ; 50 T. L. R. 170 ; aub nom. 

Chbam Common School, Dennis v. 
Malcolm, 150 L. T. 394. 


was eutitlod to a schotarsbip, the funds 
available being sufficient for the pur- 
pose, it was contended for deft, that 
t he word “ worthy ” in the regiilation 
meant worthy from the scholastic 

S oliit of view : — Held : granting the 
eolaration as prayed, the word 
“ worthy,” If so interpreted, would 
make the regulation Invalid, as being 
inconsistent with the provisions of 
sect. 17, & must be construed in Its 
primary sense as moaning worthy from 
the point of view of character, &, the 
Senate having misinterpreted its 
re^^ations. pltf. was entitled to the 
relief sought. — S ymie v. Nkw Zk aland 
UN iVT2Rt3lTY, [1931] N. Z. L. 11. 952. 
— ‘N.Z. 

B. Injury to student-^-^LiabilUy of 


University .] — Powlett & Powleit v. 
Alberta University, [1934] 2 

W. W. R. 209,— CAN, 

PART XIV. SECT. 2. SUB-SECT. 4. 

n J — When pltf. was 

appointed to a professorship in 1910, 
no definite term was fixed : — Held : 
the ordinary rule that such a contract 
of employment could be terminated 
by reasonable notice on cither side 
would apply, unless the particular 
nature of the contract or the ciroum- 
stauoes in which it waa made overrode 
the rule ; & an appointment to a 

professorship without limitation of 
time oould not be an appointment for 
life, subject only to good behaviour & 
ability to perform his duties, os such 


a contract must he mutual. & could 
be blndingnelther on the universiiv nor 
on the professor. — C kaig v. UNivr’Ksf i r 
OF Toronto (Governors) .‘>3 

U. L. R. 312.— CAN. 


PART XV. SECT. 8, SUB-SECT. 2.— A. 

192 I. of sclu wc—f'oK'ers 

unfier Edufuctionul kti.ioirrnfntH (Scot- 
UxnJ.) Act. I88'.> (■■. " 

scheme approved lo’ the li/iiuoatlon 
Doportnicut is KubmiUod which Is 
reasonable & conHiMtent 'vfih the Act. 
it is not the fiincUcut of (he ct to 
remodel or it . — Ke CaMI'BELL 

Endowment Tatw, AitavLL Edct- 
CATION Ain-rroRfTY v. Oampbeltown 
Cori-n.. [1928] S. C, 371.— SCOT. 
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Part XVlI.^Schoolmasters and Teachers 


268a. — Wrongful expulsion of a pupil 

from a school does not of iti^lf, without more, 
constitute an actionable tort. — Hunt v. 
Damon (1930), 46 T. L. E. 679. 

273. Add. Annotation ^nsd. B. v. Newport 

(Salop) Justices, p. Wright, [1929] 2 

K. B. 410. 

276. Add. Annotation : — ^Apld. R. v. Newport 
(Salop) Justices, Ex p. Wright (1929), 98 

L. J. K. B. 566. 

275a. .] — ^At a school fol» boys there was 

a rule prohibiting smoking by pupils during 
the school term, whether on the school 
precincts or in public. During the term 
a pupil rather less than sixteen years old, 
after having left the school for the day & 
returned home, smoked a cigarette in the 
public street, &> next day the schoolmaster 
administered to him five strokes of the cane 
as a punishment for breach of the rule. On 
the hearing of an information against the 
schoolmaster for an alleged assault on the 
boy the justices found that the rule in question 


was reasonable, that the fiather of the boy 
by sending him to the school authorised the 
Bchooknasw to administer reasonable punish- 
ment to the boy for breach of a school rule, 
& that the punishment administered was 
reasonable; & they dismissed the infbrma- 
Uon. An order niH having been obtained 
calling upon the justices to show cause why 
they i^ould not state a case on a question 
of law ; — Held : the decision of the justices 
was right, that no question of law arose on 
which they could state a case, ds that the order 
niai should be discharged. — B. v. Nbwpoet 
(Sai^op) Justicbs, Ex p. Weight, [1929] 2 
K. B. 410 ; 98 L. J. K. B. 665 ; 141 L. T. 
563 ; 98 J. P. 179 ; 45 T. L. B. 477 ; 73 
Sol. Jo. 384 ; 27 L. G. R. 618 ; 28 Cox, C. C. 
658, D. C. 

286. Add. Annotation : — As to (I ) Retd. Maloney 
V. St- Helens Industrial Go-operative Society, 
Ltd., [1933] 1 K. B. 293. 

Right to withhold ** carry-over •* — 

Unsatisfactory service.] — Pltf. was appointed 
head teacher of a non-provided school in 


PART XVII. SECT. 4. SUB-SECT. 1. 

St. Duty of teacher to oltey order of 
scJtool board to suspend pupil.] — If a 
teacher knows of no reason why a 
pupil bo suspended or expelled &; has 
recoiyed no oomplaint against the 
pupil, ho is iusttfied in rofusiuif to obey 
an order of the school board to suspend 
such pupil. — L kooiro v, Peiuoord 
School district No. 850, Board of 
rRUSTEES, fl9253 3 I). L. H, 578 ; 
[19251 2 W. W. li. 312 ; 19 Sask. L. II. 
435.— CAN, 

sv. Duty of master — guiUy of 
** wilful opposition to authoHty,**y--A 
pupil who remains away from school 
because he finds certain school worlt 
uninteresting, or because ho does not 
like the teacher’s manner of teaching. 
Is grullty of ” wilful opposition to 
authority ” wlihin School Act, R. S. A., 
1922 (c. 51), s. 202, & it is not o^y the 
teacher’s right* but his duty, to sus- 
pend him. — Finlatson v. Powell, 
TUCKER V. POXVELW [1920] 2 B. L. R. 
388 ; [1920] 1 W. W. R. 989 ; 22 Alta. 
h. R. 171.-<JAN. 

PART XVIl. SECT. 4, SUB-SECT. 2. 

1 i. .] — A teacher has a right to 

us© reasonable force to enforce dis- 
cipline. — R. V. CORKUM, [19371 1 

D. L. R. 79 ; 67 Can. C. O. 114.— CAN. 

ew. General rule.] — ^Where a child is 
sent by its parent or guardian to a 
school, they must be held to have 
giren an Implied consent to the in- 
fllotion Of such reasonable punishment 
as may be necessary for the purpose of 
school disoipUne, & the purpose with 
which the ^rental authority Is dele- 
gated to the soboolmaster must to 
some extent indude authority ovey the 
child when it is outside Uie school 
walls ; but when me school Is dosed 
for any length of time for a period of 
regular holidays, the child then returaa 
to the charge of its parent or giuurdian 
$c the authority of the sohoohnaster 
ceases. — R. e. Matjn(5» Ba ThaunQ 
(1925), I. L. R. 3 Ran. e69.--lNl>. 

1 i. Moderate dS? reaBoncdfM — 

A schoolteacher has the right to Infilot 
corporal punishment on a pupil for 
violating the rules of the school, pro- 
vided the punishment Is not exoeswve. 
the Instmment with which it is Inflictea 
is a proper one for the purpose 8l there 


is no malice or ill will on the. part of the 
teacher.— R. v, Metcalfe (Sask.), 
(1927J 3 W. W. R. 191.— CAN. 

PART XVIl. SECT. 6. 

q i. JVifl'hf eehool teacher — 

Liability of adtool board.]— A night 
school teacher may recover on his con- 
tract with a school board, although 
It is not in the prescribed form or 
in writing. — L kolbiujj v. PeRioord 
School District No. 850, Board of 
Trubt’BK^ [19251 8 I>. b. R. 678 ; 
[19251 2 W. W. R. 312 ; 19 Sask. L. R. 
i35.— CAN. 

q ii. Comp%dation of teaching 

f}eriod — Teacher prevented from teach-’ 
iac.] — Where a school board wrong- 
fully prevents a teacher from teaching, 
the time during which he is thereby 
unable to teach will be counted in his 
favour in determining whether he has 
been teaching ooutinuouely for the four 
months or more required to entitle 
him to the benefits of School Act, 
R. a S., 1920 (o. liy, B. 196 (1). 
Holidays under sect. 177 of the Act 
should not be counted as actual 
teaching days under soot. 195 (1). — 
Lbolero V. Pebioord School Bie- 
TRJOT No. 860, Board of Trustees, 

^ 3 1). L. B.578 ; [1025J 2W'. W. 
21 19 Sask. L. R. 485.— CAN. 

q lii. School arbitrarily 

dosed,] — ^W^here a school is dosed 
arbitrarily by a school board, & a 
teacher, who is ready, willing & able 
to teach. Is thereby prevented from 
teadiing for the full two hundred & 
ten days on which, under School Act, 
R. S. A., 1922 (C. 61). a. 199 (1), his 
salary is based, he Is entitled In a daim 
for salary to have the days during 
which the school was so dosed credited 
to him as ** actual teaching days.** — 
Stephens u. Gem Oonsolidatbi) 
School Distbiot, No. 60, Trustees, 
(19261 1 w. W. R* 746.--CAN. 

q iv, Whether 

ewmled to fm year^e ealartf .} — School 
Act, R. S. A. 1922, o. 51, does not 
guarantee to a teacher a full year's 
salary in any event; but bearing in 
mind the whole scheme of the Act, 5c 
more particularly the plan adopted for 
the oaioulation of salary, the statutory 
obligation of the sdiool board to pro- 
vide teaching ouring evenr day which 
la not exoepted, the basni of a yearly 
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period of hiring, there is a legal obliga- 
tion upon the board to place at the 
disposal of the teacher every available 
teaching day without deduction, except 
as provided by statute & the contract, 
& the teacher is entitled to be paid for 
every available teaching day so long 
os there was no default on bis peut. — 
Peterson v. Younostown School 
Districjt TRuaTBES, [1928] 1 D. L. R. 
344 : [1928] 1. W. W. R. 128.— CAN. 


q y, Scale — Head teacher in 

secondary school .] — As regards head 
teachers of secondary schools, the 
Craik scale is presciibed until a defined 
6c fixed scale of salaries ie introduced. 
— Smart v. PEB'raaHiRE Education 
AirmORiTT, [1927] S. C. (H. h.) 22.— 
SOOT, 

q vi. School Ordinance, s. 156.)— 

Porter v. Fleming School District 
(1906). .3 W. L. R. 186 ; 6 Terr. h. R. 
348.— CAN. 


q vil. Receipt for ** final paynwrU** 

— Effect of,}— A receipt given by a 
school teacher to a sohool district for 
a payment of salary, which was ex- 
pressed to be the ** final payment ’* for 
the term then ending, held not to be 
an answer to the teacher’s claim for 
the amount rqjnalnlng due under her 
contract with the district, the document 
not being a release 6c there being 
nothing in the evidence to indicate 
that ^© payment was expressly 
accepted in satisfaction of the whole 
amount or that any new agreement 
was entered Into at the time. — 
Somers v. Liberty School Districjt, 
(10281 2 D. L. R. 834; [1928] 1 

W. W. R. 884.— CAN. 

q yjjj, School burned doum .] — 

Under a written oontraot for one 
from July 2 between pltf, & deft, sohool 
board pltf. taught school until Deo. 15, 
when owing to the burning down of the 
sohool bmldtng she was pieventod 
from teaching longer. The contract 
provided that pltf ,*0 salary woe not tb 
DO paid for any days that the school 
should be closed for building purposes. 
Pltf. wrote deft, that she was ready 
w teaoh, but would be willing to take 
leave of absence without pay during 
Jon. & Feb. No speolflo reply was 
made to thto offer 6c no attempt was 
made until June to oahoel her contract 
although she was notified (apparently 
without authority) by deft.’s secretary 




I904» &*iB 1921 the Burnhata Report was 
adopted by the local education authority. 
The effect ol the adoption of the report was 
that pltf* became envitled to an increase of 
salary, Sn it was agpeed that the payment of 
the “ carry-over,” t.e. the difference between 
the salary which pltf. would have received 
at the date of the adoption of the report by 
the local education authority, if throughout 
pltf.*s service the Burnham scale had been in 
operation, Sn the salary which at that date 
pltf. was in fact receiving, should be spread 
over three years. The education committee 
refvwed to pay the instalment for the year 
ending Mar. 31, 1924, on the ground that in 
1923 pltf.’s service had been unsatisfactory : 
— Held : the local education authority had 
no power, under the terms of the report, 
to withhold from a teacher any part of the 
“-carry-over ” by reason of unsatisfactory 
service after the date of the adoption of the 
report- — Wrrrs v . Mackay (1927), 43 T. L. R. 
536 ; 71 Sol. Jo. 666. D. C. 

290. Add, Annotation: — As to (2) Refd. Short 
V. Poole Corpn. (1925), 42 T. L. R. 107. 


Sect. 6.— PENSION SCHEMES. 

(Vol. XIX., p. 602.) 

See^ now. Teachers (Superannuation) Act, 
1926 (c. 69). 

293a. Death gratuity granted to legal personal re- 
presentative of deceased teacher — Devolution 
on death of grantee.] — A death gratuity 
granted by the Board of Education under 
the power conferred by School Teachers 
Superannuation Act, 1918 (c. 55), s. 3, to 
the legal personal representative of a deceased 
teacher, who died intestate & insolvent, 
leaving a widow & an infant daughter, will 
be treated as forming part of the estate of 
the intestate, & be primarily applicable in 
payment of the intestate’s debts, ought 
not to be held upon trust for his next of kin. — 
Ee Hawkins, Hawkins r. Dew & Sons 
[1926] Ch. 428 ; 95 L. J. Ch. 402 ; 135 L. T 
89 ; 42 T. L. R. 286. 


Vol. XIX.— -Education. Cases 

293b. Liability to estate >duty.] — The deathi 

gratuity which under Teachers (Superannua- 
tion) Act, 1926 (c. 59), s. 5, is payable to the 
legal personal representatives of a teacher 
in the circumstances there specified is 
property passing on the death of the teacher 
within Finance Act, 1894 (c. 30). & is there^ 
fore aggregable with the remainder of the 
teacher’s estate & chargeable with estate 
duty. — A.-G. r. Quixley (1929), 98 L. J. 
K. B. 652 ; 141 L. T. 288 ; 93 J, P. 227 ; 
45 T. L. K. 455 ; 27 L. G. R. 693, C. A. 

AnnoUiivm A.-G. DickiuHon & Baroii, [1937] 2 

All E. R. 485. 

297. Add, Annotations: — As to {I ) Refd. Short v, 
Poole Corpn. (1925), 42 T. L. H, 107 ; Pennell 
V. East Ham Corpn., [1926] Ch. 641. 

299. Add. Citations : — 131 L. T. 55 ; 68 Sol. Jo. 
403 ; 22 L. G. R. 138. 

Add. Annotations : — As to (2) Refd. Short v- 
Poole Corpn. (1925), 42 T. L. U. 107 ; Fennell 
V, East Ham Corpn., [1926] Ch. 641. 

302. Add, Annotation : — As to (4) Consd. Short v, 
Poole Corpn., [1926] Ch. 60. 

302a. Bond fide exercise of discretion.] 

— A local education authority has power to 
dismiss a married woman teacher in a public 
elementary school on tlie ground that, in the 
bond fide exercise of their discretion, they 
have come to the conclusion that it is im- 
possible for her to look after her domestic 
concerns & effectively & satisfactorily to act 
as a teacher at the same time. — Short v, 
Poole Corpn., [1920] Oh. 66; 95 L- J. Ch. 
110; 134 L. T. 110; 90 J. P. 25; 42 T. L. R. 
107 ; 70 Sol. Jo. 245 ; 24 L. G. R. 14, C. A. 

Annotations : — Apld. Fennell v. East Ham County Borough 
Corpn. (1925), 89 J. P. Jo. 721. Consd. Richardson r. 
Abertillcry U. D. C., Thomas v. Same (1928), 188 L. T. 
088. Refd. Brown w. Dajfenham U. D. C.. (19291 1 
K. B. 737 ; Leeds Con>n. r. Jcnkinson, [19351 1 K. B. IGS. 

S02b. Onus of proof.] — The 

council of deft, borough, as the local education 
authority, in pursuance of a recommendation 
of their education committee, made after 
exhaustive inquiries & discussion, resolved 
that the engagements of all married women 


that she could look for another school 
if she would. The new school building 
was not built until the end of the term 
of the contract & the school was not 
further operated before then, although 
apparently, there wore buildings which 
might havo been made available 
temporarily for school purposes. Pltf., 
who had been paid in full up to the 
time of the fir© but no more, sued for 
hor salary for the remainder of the 
contract, less her salary for the months 
of Jan. & Feb. : — Held : pltf. was 
entitled to recover. — Rowbotiom v. 
Bellis School District Trustees, 
il934] 2 W. W. li. 102 ; 3 D. L. R. 
43.— CAN. 

q ix. School Act, 1937, 8, G — 

WJwther retrospccHve.] — The amend- 
ment to School Act, enacted by 1937, 
c. 58, which wag assented to three days 
before the argument of the ai)po«l, is 
retrospective. — H ilkewich r. Lani- 
wer School Distiuot, fl937j 2 
W. W. R. 386.~~CAN. 

82 . Decrease of salary — Revision o) 
scale —From what date operative .] — A 
revised scheme docs not become opera- 
tive until it has received the Education 
Department’s approval. The Depart- 
ment has no power to sanotion a 
revised scheme retrospectively so as to 
afteot a tuber’s oontraotual right 


to his salary. — C oull %, Fife Educa- 
tion Authority, 119251 S. O. 240. — 
SCOT. 

sd. Invalidity of resolution authorising 
payment.] — Held : since the meeting at 
which the resolution to engage the 
teacher was passed & that at which 
authority was given for the signing of 
the contract with her could not be said 
to have been regular or special meetings 
under the terms of School Act, R. S. S., 
1930, s. 109, the resolutions passed 
at those meetings & the contract 
executed with the teacher were invalid, 
& no action could bo founded upon 
contract ; therefore, her employ - 
•ment commenced on the day on which 
she actually began her work & pltfs. 
were entitled to recover the amount 
paid her for the fifteen days during 
which she was ill. — E vans & Baird 

V. O’Connor & Theaker, [1934] 2 

W. W. R. 452.— <JAN. 

290 i. Differentiation of salaries-- 
Graduate non-graduate teachers — 
Effect of admitting non-gradnatc io 
graduate scale,] — The admission of » 
non-graduate master to the graduato 
scale of salary docs not preclu<le an 
education authority from treating him 
as a non -graduate teacher on » 
of the soaSoe of salaries. — 

Education Authority, 1192.jJ s. o. 
240.— SOOT. 


PART XVU. SECT. 6. 

sa. Right of members of teaching staff 
of Education UeparimerU of WcMern 
Australia to superannuation allowances. ] 
—Members of the teaching staff of tiie 
Education Deportment of Western 
Australia, qualtBod under Supemnuna- 
tlon Act, 1871 (W. A.), to ri?oeivo 
superannuation allowances are jiot- 
deprived of the privilege by soot. 8:> 
of Public Services Act, 1904 {W. A.). 
Under sects. 1, 12 of the Act of 1871, 
however, the privilege is (lc[»enderi( 
upon the discretion He i>ounty of the 
Crown, exercised by the govcnier in 
executive council, that is btlll so 
notwithstanding the provisions of 
Public Bcrvico Act, 1901 (V\. A.), 
Public Service App<*el Board Act, 
1920 (W A.). When the Ar>poji.J 
Board i-eports to t.iie governor on any 
such point as is Hpwnhod in sect. 6 (4) 
of 1920 Act, as to qualmcatloii of 
Jjiigth of servjoe, the deefRlon so 
renortod is l)iu<iing upon the CYown 
under sect. 10, but there axe no words 
in the Act which take away the 
diKcrxdiou of the Crown under the Act 
of 1871 to grant or withhold the prlvl- 
„VVAliii V. R„ 11927] A. O. 337; 

J. P. C. 50; 136 L. T. 641 - 

AUS. 


J.S. 
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Oases 8(^b—81fi. ENaUSB A]!)!) Bbipibei 

teachers lalliiig ^|nder c6rtaii:i specified oate 
gories shauid be termiziated ; accordinglT, 
notice was given to each ol pit£s« to terminate 
her engagement. Pltfs., three married 
women, had for several years been engaged 
under contracts terminable by a month *b 
notice on either side, as assistant oertifica4>ed 
teachers in some of defts/ schools, & were 
admittedly efidcient teachers. It was proved 
that the object of the council in reducing 
the number of the married women teachers 
was to create vacancies for unemployed 
single women teachers whom the council 
trained for the teaching profession & for 
whom it was important in the interest of 
educational efficiency that teaching posts 
should be provided. In cariT-ing out that 
policy, the council, with the view of minimis* 
ing cases of hardship in the selection of 
married women teachers for dismissal, took 
into consideration the domestic circum- 
stances ife duties of the married women 
teachers & the earning capacity of their 
husbands. Pltfs. sought declajrations that 
the notices of dismissal were invalid on the . 
ground that the council in giving them did ' 
not act bond fide with the intention of dis- 
charging their statutory duties of maintain- 
ing educational efficiency, but acted with the J 
illegitimate object of providing employment' 
for unmarried women without reference to 
educational efficiency, of obliging married 


Biobsx SirppijamNT. 

women teaoheirs to oonfi^iio themsdivcjs to 
home duMes ds of fwreventing those whose 
husbands were io regular employment from 
incsreaaing the tnbome of the joint home 
HeW/ {!) pltfs* failed to discharge the onua 
which lay upon them of showing that the 
policy adopted by the council ot reducing 
the number of the married women teachers 
for the purpose of creating vacancies for 
unemployed single women teachers, the 
£^P8 taken to carry it out, were in excess of 
th€ar statutory powers or were adopted or 
taken in pur&roanoe of some iUe^timate 
object ; (2) the matters taken into considera- 
tion by the council were not irrelevant from 
an educational standpoint, but were material 
factors in determining, not only whether the 
policy ought to be adopted, but the best 
method ot applying it; (S) as defts. had 
acted hand fide & within their statutory 
powers, the action ought to be dismissed.— 
FBioraix V* Bast Ham Oobpn., [1926] Oh. 
641; 95 L. X Oh. 119; 134 L. T. 276; 90 
J. P. 36; 70 Sol. Jo. 324; 24 L. G. B. 76. 

ic. J — ^Richardson c. Abrr- 

TiLLBBY Urban district Oounoii., Thomas 
Same, v. No. I4a, ante, 

. Add, Annotaiions : — Oonsd. Langham v, Wel- 
lingborough School Governors & Fryer 
(1932), 9# J. P. 236 ; Wray v, Essex County 
Council, [1930] 3 All E. R.‘97. 


PART XV a. SECT. 7. 

313 i. Resignation — Retiring oEau)- 
anoe ,] — Education (Scotland) Act, 1872, 
8. 61, einpowors education authorities 
to permit a teacher to reshm upon the 
condition of receiving a retiring allow - 
anoo, & to pay such retiring allowanco 
as they shall think fit. 

A teacher was appointed at a certain 
salary '* & thereafter in terms of the 
enclosed scheme of emoluments.*' 
The scheme, which did not provide for 
a retiring allowance?, contained a pro- 
viso tliat the authority issuing It made 
no bargain with any teacher beyond 
what was contained in her letter of 
appointment. Subsequent regulations, 
which were issued to the teacher dmlng 
her service, while oxmtoining the same 
proviso re^rdlng the ab8en(je of any 
bargain, stated that retiring allow- 
ances *‘ shall not bo less than fifty per 
cent, of the salary at the date ot 
retirement : — Held : (1) in view of the 
di8(!laimor by the authority of any 
bargain beyond what was contained in 
the letter of appointment, the reterenoe 
in the regs. to a minimum retiiing 
allowance did not import an oblli^tion 
to pay such an allowance j (2) if the 
regs. had imported a general obligation 
to pay retiring allowances in all cases 
without oonaidoration or discrimina- 
tion, they would have been ultra rires, 

— TANNAHUX V. GI.ASGOW COKPK., 

[19353 S. O. (H. L.) 16.-— SCOT. 

i, .] — Tkeffiao V. 

Wiiimw Ringb! Sohool Distoiot, 

[19311 2 W. W. B. 769.— CAN. 

t 1. — ^ Non-compliance wUfi pro- 
visions as to lerirrination — Teacher 
entitled to domoiirea.]— McwT v. Biuurr 
SoHOon DiSTEKrr Tbcsiiebbs (Alta.), 
ri926)3D.Ii,R.288; [192612 W. W. R. 
iSl,— CAN. 

t il, Rorm of cemtraet prewsriM 
by Minister of Mdaeaiion imaer School 
Act, R, 8, A., 1922 (o. far 

provisions for detm 

J.)--^Thob»son 

School Dxsrmicr TBcsrsiisSi [1927] 1 
D.D.R.1178; [19273 1 W. W.R449; 
22 Alta. L. R. 415.— *0AK. 

t lil. School Act, 1081. a 157—* 

AppHoation to existing contracts.}^ 


Soot. 157 of School Act, 1931, govern- 
ing the termination of a contract of 
employment made between a board of 
school trustees & a teacher, applies to 
contracts made before as well as to 
those made after the coming into force 
of the Act. — Steklb-Smith e. Acme 
Village School DiSTRrcn’, [19S2J 1 
W. W. R. 849 ; 3 D. L. R. 262 j 26 
Alta. L. R. 677 ; affd,, [19331 S. 0, H. 
47 ; 1 D. L. R. 645.— <JAN. 

b I, Bight to damages — Con* 

diiion precedent — Appeal to Minister, I 
— ^Murray v. Board op Trustees op 
PONOKA School District, [1929) 4 
D. D. R. 425 ; 2 V7. W. R. 439 ; 24 
Alta. L, R, 206.— CAN. 

b «. .)— Deft. 

board of sohool trustees employed pltf. 
as teacher. Under the a^ieement of 
employment, either party might 
terminate it by giving 30 days* written 
notice, ** provided that no such notice 
shall be ^ven by the board until the 
teacher has been given the privilege 
of attending a meeting of the board, of 
which five dear days* notice in writing 
shall he given to the teacher, to hear 
& to discuss its recbsons for proposing 
to terminate the agreement.** In 
terminating pltf.'s employment, said 
roviso was not observed, nor, as found 
y this ot. on the evidenoe, was there 
any efifectiye waiver by pltf. of his 
ptiyllege thmunder. Fltf. sued for 
damages for wrongful termination 
Held : sect. 196 ofSchool Act, R. S. A., 
1922, as amended 1023. o. 86, s. 8,„ 
which provided for an appeal to the 
lilinister by ** any teacher who has 
been suspended or dismissed by the 
board,** liad no application to d^ive 
pltf. of his right ox action. Sect. 196 
should be read as relating to a suspen- 
sion or dismissed under sect. 137 (1) (o), 
St not to a deoiaion to terminate an 
agrooment ut^er sect. 199 (2).— 
RioEABDS V, Athabasca School 
District Tbubtbes, [19311 B. O, R. 
161 ; [1931] 1 D. Ii. R. 448.— CAN. 

b ilU Measure of damages,} — 

Where noMoe of termin^on is given 
by a flohool board between terms tine 
ooptraot is ahve for at leest one 
te^hlng month in the following tsm. 

44 


& if the teacher obtains another sohoo 
her damages for look of proper notice 
is the salary she would have earned 
had she been allowed to teach during 
the first mouth of the second term, 
leas whatever she wsbs paid for tJiat 
mouth in her new position. — McCarthy 

V. Deb Valley School District (No. 
2), [1933] W. W. R. 442.— CAN. 

b iv. .]— The provisions 

of School Act, 1931, not having been 
complied with in giving a teacher notice 
of the termination of his contract : — 
Held : ho had been wrongfully dis* 
missed, & since a 30 days* notice 
could not have been given later at 
any time without the approval of an 
inspector, Sc this had not been obtained, 
the ordinary rule as to the measure of 
damages under which ho would have 
l>een entitJed to only 30 days’ pay as 
damages did not apply, & he was 
given judgment for the amount claimed 
which was one year’s salary less the 
amount which he had earned in miti- 
gation of damages. — A prlbby v. Hazel 
BL ttry School BisTiiTCT, [1936] 3 

W. W. R. 677 ; 4 D. L. R. 795.— CAN. 

b V. InsuffUneni 7wtic €,] — 

Aj-rrecht V . Milk Hxvek Oon- 
HOLIDATKD SCHOOL DlSTRIUT, [1937] 3 
W. W. R. 34.— CAN. 

• i« One month — Or one month's 

u^fs.3— A teacher engaged by the 
mouth is, in the abseuoe at a special 
agreement, only entitled to one month’s 
notice for the termination of hia oon- 
tract. In Ueu of notice, he is only 
entitled to one month*a wages, Sc not 
to six months* salary.— Mauwq Thkin 
P% V, Desouza (1929>, I. L. R. 7 Ran. 
303.— WO. 

■d. Appoinimmt for term ^certain— 
WheU amounts to,} — Fbdoruk v, Black 
Poplar School Distbiot Board of 
Trustkbs, [1934] 2 W. W. R. 667.— 
CAN. 

PART XVIU SECT. ». 

813 i. Inf wry to pupU^AUowed access 
to dangerous anhiskmoA]— A national 
sohool contained two cd^-Pooms^ one 
for the Junior Sc am tor the senior olaae 
Dmlag tlko Itmeheen hour the Jimior 
ohwB were eeent otzt-of'AomM to the play* 



815a« Struck ky golf ball in playground.] — 

Pl^.^ a schoolboy, whilst passing along a 
corridor in the school buildings from which 
an open doorway led to an asphalt play- 
grcmd, was hit in the eye by a golf ball 
flying through this doorway, which had been 
sfruck with a stick by a fellow pupU in the 
playground. In an action against the head- 
mast^ claiming damages for negligence, on 
the ground of la*ok of supervision, pltf., in 
his evidence, said that he had never known 
a golf ball to be struck in the playground 
before. There was no express evidence given 
as to the amount & character of supervision 
in the playground, if any : — Held : this was 
not a case of res ipsa loquitur. There was no 
evidence of lack of supervision on the part 
of the headmaster there was no evidence 
that, assuming there was such supervision, 
it would have pr evented the accident. — 
LaNGHAk V, WELLINGBOROUGH SCHOOL 

GovernObb & Fryer (1932), 101 L. J. K. B. ' 
613 ; 147 L. T. 91 ; 96 J. P. 236 ; 30 L. G. R. 
276, 0. A. 

Annotation : — Befd. Wray v, Essex County (Council, [1936] 

3 All E. R. 97. 

315 b. Accident in play^ound — super- 

vision.] — A tip-up lorry in the charge of a 
single driver liad delivered coke in a school 
playground, & was driving away when a 
number of boys jumped on to the rear of the 
lorry causing the tipping part to tip up. 
Another boy, pltf., had jumped on tc> the 
lorry immediately behind the driver’s cab, 
Sc when the tipping part of the lorry was 
suddenly released it came down on pltf. Sc 
crushed his leg. The headmaster of the schof>l 
had left the boys to play in the playground 
Sc had returned into the school premises 
before the arrival of the lorry. He did not 
know of the arrival of the lorry. In an action 
for damages against the managei's of the 
school, the headmaster Sc the owners of the 
lorry: — Held: (1) the headmaster was not 
negligent in leaving the boys in the play- 
ground without supervision, noi* ought lie to 
have taken steps to stop the lorry from com- 
ing during playtime. The headmaster Sc the 
managers were accordingly not liable ; (2) the 
owners of the lorry had sent the lorry in the 
charge of a reasonable adult, & ought not 
reasonably to have anticipated interference ; 
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(3) the driver was not negligent ill not lobk* 
ing to see if the boys had jumped on td tb© 
lorry, Sc he could not have anticipate 
suOicieiit weight to tip the lorry. Tb© 
<wners of the lorry were, therefore, not 
liable ; (4) a lorry as such is not an allure- 
ment to children.— K aw^sthoene v, OttleY, 
[19:47] :4 Ail E. K. 902. 

335a. Improper appointment by trustees — 

Liability ot trustees for costs.] — (1) Wber© a 
school on a charitable foundation had been 
the subject of an information. Sc a scheme 
had been settled for its government, the ct., 
at the instance of the vicar of the parish, 
who according to the foundation Sc scheme 
was to be prefcri'ed for the office of school- 
master, displaced a schoolmaster appointed 
by the trustees not in conformity with the 
scheme or foundation, &, after a contest 
as to the fitness of the petitioner, at once 
declared the latter entitled to the office. 

(2) Where a scheme directed an appoint- 
ment to be made by a general meeting of 
trustees : — Held : an appointment, wliich 
could not have been made on the day on 
which a general meeting was held, could 
not be legally made on a day to which that 
meeting was adjourned. 

(3) The trustees, having acted with pre- 
cipitancy in making the undue appointment 
so as to exclude the petitioner, Sc liaving in 
the proceedings unsuccessfully impugned his 
character, were ordered to pay the costs. — 
A.-G, V. Carrington (Lord) (1850), 4 De G. 
& Sm. 140 ; 64 E. R. 770. 

338. Add, Annotation : — As to (3) Consd. Short v. 
Poole Corpn., (1925) 42 T. L. K. 107. 

342a. Jurisdiction of court on petition — To 

make declaration as to dismissal.] — Where a 
petition is presented under Charities Pro- 
cedure Act, 1812 (c. 101), & in the matter of 
Grammar Schools Act, 1840 (c. 77), the ct. 
has jurisdiction to make a declaration as to 
the dismissal of a master of a Grammar 
School, although the A.-G.’s certificate is 
not obtained, the ct. having previously made 
orders for the management of the school 
under Charities Procedure Act, 1812 (c. 101). 
— Re GODMANCHE8TER PREE GRAMMAR 

School (L850), 17 L. T. O. S. 36 ; 16 Jur. 
833. 


jrround, &. deft., who was the teacher 
of the senior class, used to allow the 
junior class to come into his class-room 
& warm themselves at the fire. He was 
under no obligation to allow the Junior 
class into his room ; he merely did It 
out of kindness to the children, & so 
that they would not have to remain 
outside In the severe weather. On 
one occasion he temporarily removed 
the lire soreen which usually cmarded 
the fire in his room, &, the junior oleiss 
coming into his room as usual, Sc going 
to the fire, th^ clothes of one of them, 
a child of six years of age, caught 
flw, 8c she was severely burned : — 
Held: deft, was liable. — Bohanb v, 
Drwooxx, [ICaei 1. R. 428.— IH. 

PART XVin, 

n i, — ,] — ^Where the 


secretary of a school board, acting 
under Its instructions, notifies in 
writing each of two or more appets. for 
a teacher's position that her applica- 
Cion has been accepted, but the board 
enters into the formal contract pre- 
scribed by statute with only one of 
them & notifies the others that their 
services will not be required, each of 
the latter has a right of action against 
thp board as a corpn. for damages, but 
nbt against the members thereof in- 
dividually or against the secretary. — 
IdORBlSON V, CASBKLL HILL SCHOOL 
District TRURTEua, [1925] i W. W. R. 
526.— CAN. 


n il« Signature of county 

superintendent — WTiether party to the 
comraot.] — A county superintendent 


of common schools, signing together 
with trustees, a contract with a teacher, 
will be considered to have signed the 
same only as approving of the appolnt- 
mont, & in pursuance of the direct ien 
of the statute, 8c not as a party con- 
tracting with the teacher. — 
t). Elliott, Black, Mookk & ^outc* 
WICK (1847), 3 U. O. R. 241. - CAN. 


■f. Conviction far usino w’ordv tending 
> impair discipl ine — Form of con- 
Wfon.J— E. r. TnOKVK, 

K L. R. 587 ; 45 Can. Orlrn, Caa. J60 , 

8 N. S. li. 449.“ CAN. 

sk. Under Sctwols det, 1922 (e. 5) 
V, B .).] — Kelly v. Grimmer B. 
sT.B.), [19271 3 D. L. R. 704, — CAN, 
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Vol. XX. Cases 24— 18ii 


ELECTIONS 


Part II. — Male 

Sect. 1. —PARLIAMENTARY 

(Vol. XX., p. 8). 

See^ note, Bepresentation of the People 
(Equal Franchise) Act, 1928 (c. 12), s. 1. 

24. Add» Annotation : — Refd. Edwards v. A.-G* 
for Canada (1929), 46 T. L. B. 4. 

Sub-sect. 2.— Residence Qualification 

(Vol. XX., p. 11). 

See, now, Representation of the People 
(Equal il^anehise) Act, 1928 (c. 12), s. 1. 

Sub-sect. 3. — Business Premises Qualifica- I 

TION 

(Vol. XX., p. 16). 

See, now, Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), s. 1. 

92. Add, Citation : — 13 L. T. 762. 

90a. Exclusive occupation of room by director I 

— At yearly rent.] — By an agreement in 
writing a limited co. gave one of its directors 
the exclusive possession of a room in its 
premises at a yearly rent of £20. The director 
occupied the room solely for the purpose of 
carrying out his duties as director : — Held : 

(1) the room constituted “ premises ” within 
Representation of the People (Equal 
Franchise) Act, 1928 (c. 12), s. 1 (3) ; 

(2) it was occupied by the director for the 


Franchise. 

purpose of his business within the meaning 
of the same subsection, & he thereby had 
the requisite business premises qualification 
within Representation of the People (Equal 
Franchise) Act, 1928 (c. 12), s. 1 (1) (2), 
which entitled him to be on the register 
of voters. — PiiosT v. Caslon, Frost v, 
Wilkins, [1929] 2 K. B. 138 ; 98 L. J. K. B. 
523 ; 141 L. T. 281 ; 45 T. L. R, 417 ; 93 
J. P. 192 ; 73 Sol. Jo. 333 ; 27 L. G. R. 480, 
C. A. 

Annotation : — Generally Refd. Union Cold Storage Co. ©• 
Adaniflon (1931), 16 Tax Cae. 293. 


Sub-sect. 4. — University Qualification 
(Vol. XX., p. 18). 

See, now. Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), s. 1. 


Sect. 2.— LOCAL GOVERNMENT FRANCfflSE 

(Vol. XX., p. 18). 

See, now, Repi'esentation of the People 
(Equal Franchise) Act, 1928 (c. 12), s. 2. 

123a. .]— Applt., an assistant to a 

wine merclmnt at weekly wages, resided on 
his employer’s premises, occupying a room 
at a rent of 55. a week, & haying the sole use 
of it for the qualifying period : — B eld : he 
was duly qualified as a lodger voter. — 
Bennett v, Evans (3892), 08 L. T. 765 ; 9 
T. L. R. 57. 


PART I. 

a i, Voters in township added to 

cifw.l—R. V, Wilson (1888), 12 P. R. 
546.— CAN. 

a ii. Persons omitted from 

verified copy of coUector*s roll — Persons 
omitted from collector *a roUA — R- v. 
Stephenson (1851), 1 G. L. Ch. 270. — 
CAN. 

PART II. SECT. 1, SUB-SECT. 2.— 
A. (d) ii. 

94 V. ,] — person, who 

rcHided ordinarily in Glasgow & was 
on the electoral roll thcr(3, was tenant 
at a rent of per annum of a plot of 
ground in tho County of Stii-ling, on 
which he had'orooted a wooden hut 
which he used as a i3ummer residence. 
To qualify for the electoral franchise 
it was necessary for him, under the 
Representation of the People Acts, to 
hare “ resided In the hut for three 
months prior to & Including Juno 15, 
1 936. Xn 1935 he had occupied the hut 
from Friday night to Monday morning 
every week-end in April, May & 

It also appeared that he had occupied it 
for the whole months of July & 
Aimust, & for week-ends in September : 
— Held : his use of tho hut during the 
qualifying period was merely incidental 
to his residence in Glasgow, & did not 
satisfy the statutory resldoniiol re- 
quirements for f ranch iso purposes. — 
v. Wallis. [1936 J S. C. 561.— 

SCOT. 

PART II, SECT, ip SUB-SECT. 1.— 
B. in), 

«x. Local OQeni of corporation^No 


mce maintained— Not permanently^ m- 
iloi/cd — Whether “ chief remderU 
fficer.**]~A local agent for a corpu. 
a a town where It does not maintain 
,n ofQco of Its own Sc who is not 
lermanently employed thereby or 
a receipt of a salary therefrom is not 
, “ chief resident ofBcer ** of the oorpn. 
5 ^ho under Town Act, 1927 (Sask.), 
. 24, 8, 284, Is entitled to vote on its 
(ohaif where a vote Is taken on a byo- 
iw.— R. V. Holz, 119283 3 W. W. R. 
10 : 50 Can. Grim. Cas. 298.— CAN. 


ART n. SECT, 2, SUB-SECT. 2.— A. 

ay. No right to votc—MuniHpal 
^islrici Act, I926.1~-I7nder Municipal 
istrlct Act, 1926 (o. 41), neither 
manta nor their wives are eligible as 
ators at an election for oouncillore ; 
s:oept in the case where a tenant votes 
>r a non-resident landlord as provided 
r Boot. 195 (3). A tenant is not a 
purchaser ** within tho moaning of 
lid Act.— R. V. Cawthornb, [19301 
W.W.R.273 ; [1»311 1 D. L. R. 317 ; 
5 Alta. L. R. 19; affff., 
i. W. H. 991: 4 D. L. K. 154.— CAN, 

sz. — - ViUage Act, 1927.1— (J) 
rnder ViUoge Act. 1927 (o. 54), tenants 
B such are not qualiflod to vote at ^ 
lection of councillors held prior to the 
ompletion of tho first voters A^' 

aoh an election 

ir the number of candidates to 
ieoted his baUot Bbould not be <5J>uatod^ 
(2) The words ** liable to a bmnoes 
J the^to " In 800 t. 1” 
lean “subject to be assessed 


“ assessable “ for the business tax 
within the municipal district, provided 
they are persons so assessed or assess- 
able with respect to a business carried 
on in that part of the district which is 
within the area of tho village.— R. r. 
Fowler, [19301 3 W. W. R. 327.— 
CAN. 

PART II. SECT. 2, SUB-SECT. 2.— B, 

sb. Ownership — J*roof of — Reoisiira' 
tion.\— In order to qualify as a voter 
at municipal elections under Municipal 
Elections Act, s. 6, as enacted by 
Municipal Elections Act Amondinont 
Act, 1902, s. 2, with respect to real 
estate, it is necessary that apprt. 
should bo the registered owner of hucIi 
real estate imder Land Registry Act, 
1906, o. 23, B. 74.— Re Ka 8U> MpNi- 
oiPAL VoTEKS' List (1907), 12 U- G. iv.. 
362.— CAN. 

sc. Of corporation a& truster. ]— 

Semhlc f a corpn. acting a? « 

exon or administrator of an estate 
hM not the right tinder 'I’"'™ ' f;; 

1827 (SMk.), 0. 2.I. r;, 
placed oil tho FOtjrH Ibt^ nttb ^peel 
to the property of an c 'vnam 

represents. — Ti. v. wo 
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-CAN. 


art ii. sect. 2, SUB-SECT. 8.-B. 
sd Gaoler— hiving in ^^ounty gaol 

.nt’free Not a h<mseholder within 

at iTw. c. 109, Sched. A.. No. 12.) 
-Re CHABUKS e. LEWIS & MoMai on 
851), 2 0. L. Ch. 171. — CAN. 



OaKB 14e»-~mfL Enbbubh and Bmpirb Diobst Suppl^ocnt. 

Part 111. — Female Franchise. 

See, now, HepresentsbMon of the People (BqoaJ Franchifle) Aot, 192B (c. 12). 

Part IV. — Naval or Military Voters. 

See, now, Bepresentation of the People (Equal Frajachise) Act, 1928 (c* 12), s. 2. 


Part V. — Registration. 

146a. Sufficiency of — Christian name In full his own name instead of in the name of the 

not necessary.] — B. v, Hartlepool Cobpn. claimant, & the agent was cited throughout 

(1851), 2 L. M. & P. 666 ; 21 L. J. Q, B. 71 ; the proceedings as the applt. Held; the 

15 J. P. 835 ; 15 Jut. 1158 ; aiiJb nom, B. county ct. judge had no jurisdiction to deal 

V. Hartlepool Corpn., Ex p. Dobing, 18 with the matter & an order made by him 

L. T. O. S. 111. thereon must be set aside. — Hampshire 


AnnotaHone : — ApW. R. v, Avery (1862), 18 Q. B, 576. 
Eefd. n. V. BradJey (1861), 30 L. J. Q. B. 180; R. v. 
Plenty (1869). 38 L. J. Q. B. 205. 

245. Add, Annotation : — Refd. Stepney Borough 
Council V, Walker (John) & Sons, Ltd., [1934] 

A. 0. 365. 

263a. Who may appeal — Claimant for vote.] — An 

appeal to the county ct. judge under Repre- 
sentation of the People Act, 1918 (c. 64), 

B. 14, was brought by an election agent in 


Parliamentary County Registration Of- 
ficer V, Ainslie (1933), 148 L. T. 496 ; 
97 J. P. 121 ; 49 T. L. B. 233 ; 31 L. G. B. 
165, C. A. 

2631). Order for alteration of register — Whether 
necessary.] — No order for altering the register, 
pursuant to the decision of the ct. need be 
drawn up. — ^Whitmore v, Bedford (1843), 
5 Man. & G. 9 ; 134 E. B. 460. 


Part VI. — Parliamentary Election. 


306a. .] — (1) The words “ conduct & man- 

agement of the election ** contemplate an 
election which is reasonably imminent, but 
many circumstances may be included in the 
“ commencement of the election,” e.g. a 
vote adverse to the ministry. The uncer- 
tainty of the date does not affect this point. 

(2) In order to invalidate an election 
because an agent has performed duties 
additional to those for which he was expressly 
engaged, it would be necessary, at least, 
that we should have a case very clearly 
proved ... so far as I can see, there is 
no restriction on the right of a paid agent or 
officer to render services to the candidate 


such as he may think fitting, except that he 
cannot be employed in the payment of 
election e^enses unless he is the sub-agent 
(Lord McLaren). — Elgin & Nairn Case 
(1895), 6 O^M. & H. 1. 

329a. Candidate’s wile.] — A candidate’s wife, 

if she interfere in the election, is ipao facto his 
agent. — Hastings Case (1869), Leigh & 
Le Marchant, 4th ed., 1886, p. 81. 

829b. Extent of duties.]-— Elgin & Nairn 

Case, No. 306a, ante, 

361a« Act involving persuasion of voters.] — The 

expression “ to get votes ” must be taken 
with some limitation, becaiise in one sense 


FART V. SECT. 1, SUB-SECT. 8.— • 
A. (a). 

Bg, No claim after final revfisUmA — ^A 
voter whose name is not registered after 
final revision of the lists has no i^edriiss. 
—Ferguson MAcDonai.d, [1936] 3 
D. L. R. 580 ; 11 M. P, R. 49.— CAN. 

FART V. SECT. 8. SUB-SECT. 6. 

249 vU. For " 1 B. L. R. 84 read 
" 1 D. L. R. 265/^ for “ 23 Man. 
L. R. 697 ” read 22 Man. L. R. 16.** 

249 xiii. - — “J— Marion v, 

Hebert, [1937] 2 W. W. R. 607,— 

CAN. 

I i. Non-compliance wUh etatu- 

tory QUAlificaiions — ElecUon Laws 
AmendmerU Act, 1920, a. 6 (1), (2).) — 
Votes oast by p^ersons whose names 
were on the lists, but who had not been 
residents of the eleotoral ^Ltetriet tor 
throe months next preceding the day 
of polling : — Held : Illegal.-— M» bos« 


V. Homuth (1924), 66 O. L. R. 246.“- 

CAN. 

f 11. BegUkr wrongfw 

— HigM of court to invemga-.. 

Is in every ot« having Jurisdiction In 
such matters an Inherent power to hold 
a scrutiny for the puimose of investi- 
gating the legality of the votes cast at 
an election. 

On a motion under Oontroverted 
Municipal EleoUons Act, R. 8. S. 1920, 
c. 91, 8. 19, to set aside an election, 
the ct. Is not limited to ascertaining 
whether any violation of the Act has 
taken place in the actual conduct of an 
election, 8t, therefore, if there has been 
an extraneous illegality which la 
shown to have a direct bearing on the 
result of the election, that is a fit subject 
for inguiry. The provi^ons of Tillage 
Act, R. S. $. 1^, 0 . 88, do not prevent 
such an inquiry being made. — R. v, 

“ « B. h. R. 913; 

1928] 2 W. W. R. 816.— CAN. 

«f. Onl^u^enso deedated byakfi/uleA 


A voters* list Is final & conclusive only 
If made so by statute either expreesly 
or by implloatfon. — R, e. Joransick, 
[1928] 2 D. t, R. 918 ; {1928] 2 

W.W. R. 816.--- CAN. 

FART VL SECT. 6. 

828 1. W7u> U a c£itt<*idofo.l— Where 
pItt. was selected as a canmdate. Sc 
statements were published concerning 
him, Sc a writ in an action for libel was 
issued before the issue of the writ for 
the election, but after the vacancy 
had occurred : — Held ; pltf . was a 
candidate for a Parliamentary con- 
stituency when the libel was published. 

V, STAXIiSSY, fl926] I. R. 

3.— IR. 

sg. Deceit payabU — Return 
Sucoeesful cawUdtm WttMed to return 
notufithetanding r^unoL to takepre- 
msribed oafA.}-^0*DoNoamn& e. Iobd- 
MOND Hoorn (I), (1927} I. R. 162.“- 



aH work whatsoever which is done for a 
ca 3 !i 4 Lid.ate at an election is done to get votes, 
jk I think in this connection the words mean 
something in the nature of canvassing, 
soliciting persuading individual voters, 
though, of course, not necessarily one by one 
separately, to vote for a candidate (Taju- 
nOT, J.)*— PI.YMOX7TH ELECTION OASB (1929), 
7 O’M. & H. 101. 

390. AM. Annotation : — As to (3) Consd. Plymouth 
Borough Case (1929), 7 O’M. & H. 101. 

-.] — Nobth Noupolk Case, No. 626a, 

post 

442 a. .] — ^There is, first of all, the 

strictest of all principles, that which is 
applicable to a criminal charge, & there(^a 
man is responsible for nothing at all except 
his own individual guilt. There is then the 
principle that is applicable to actions .of a 
civil kind raised against a party on the 
ground of a wrong done, & in which it is 
roved the.t the wrong was done by the 
efender’s agent — i.e., a person employed 
by the defender while he was doing the thing 
which he was employed to do ; but then 
there comes in the principle that he was 
employed to do the particiilar work, <& that 
he was not employed to do the wrong. Then 
there is the third class of cases, with which 
we are at present engaged, where in these 
election petitions, it being proved that a 
candidate is having his election carried on by 
a committee or by certain canvassers, those 
canvassers do something which, if the candi- 
date is responsible for it, will invalidate the 
election ; &; it is held that he is responsible 
for it in the sense of making the validity of 
the election depend on it (Lord Barcaplb). — 
Greenock Case (1869), 1 O’M. & H. 247. 

478a. .] — North Norfolk Case, No. 

626a, post, 

482a* .] — (1) If it could be proved that 

those things [intimidation & violence] had 
been in any way done or sanctioned by the 
sitting member or his election agent, we 
should have had no difficulty whatever in 
declaring the election void (Field, J.). 

(2) We do not feel justified in unseating 
reap, ; we think there was such a reasonable 
case for inquiry that we do not think reap, 
ought to have his costs in reference to that 
matter (Field, J.). — Thornbury Case (1886), 
4 O’M. ® H. 65 ; on appeal^ 16 Q. B. D. 739. 

595a. Gift on one occasion*] — Shortly before the 


ToL XX.— Eaeotkms. (M 

election a sovereign was given by thO 
to a clergyman to be passed on to a 4i^ 
tressed voter : — Held : the gift under such 
circumstances was a matter of degree v If it 
were a habit on the part of a candidate to 
make gifts of a like kind, e,g. upon the event 
of a birth or death in the family of a voter, it 
would be hard to come to any other con- 
clusion than that it was done for the purpose 
of obtaining votes, but it is a difierent 
question where the gift is single & isolated.-— 
Windsor Case (1869), 1 O’M. & H. 1 ; 19 
L. T. 613. 

624a. .] — Plymouth Election Case 

(1929), 7 O’M. & H. 101. 

626a. Meaning of “corruptly.’*] — (1) “Cor- 
ruptly ”... means, with the object 
intention of doing that thing which the 
statute intended to forbid (Blackburn, JT.). 

(2) The agency at the election which was 
solely from the canvassing before the election 
expires with the election (Blackburn, J.). 

(3) When a man . . . says “ I will look 
after a pfirticular set of voters, my own 
tenants,” & he does, in fact, canvass them 
& nobody else does, I think ho is an agent 
for the purpose of canvassing his tenants 
(Blackburn, J.). — North Norfolk Case 
(1869), 1 O’M. & H. 236. 

626b. Benefit of corrupt agreement adopted by 
new candidate.] — Where a corrupt agreement 
to return A. is alleged, but in the event B. 
becomes a candidate in the place of A., 
evidence of such agreement can be given 
before the candidature of B. commenced. — 
Dover Case (1860), Wolf. & B. 121. 

697. Add. Annotation : — Refd. Plymouth Election 
Case (1929), 7 O’M. &; H. 101. 

771a. Impersonation procured by agent — ^Voter 

innocent.] — Agents may be guilty of aiding 
^ abetting personation by corruptly inducing 
a person to vote, although the voter himself 
is not guilty of personation since he did not 
know he was entitled to vote. — Hexham 
Case (1892), Day, 68. 

F. Incurring of Expenses hy Person Other than 
Election Agent (Vol. XX., p. 98). 

Add the following case : — 

774a. What amounts to.] — During an election at 
which there were three candidates, Con- 
servative, Liberal & Labour respectively, 
applt., who was a Conservative in politics 
but disapproved of the existing Conservative 


PART VL SECT. 7. 

480 I. Eefuacd of nomination by 
returning offher — Jurisdiction of court 
— To Gomp^ returning officer to accept 
nomination J? grant poU,\ — lU Adoino- 
TON Blbctxon, [19*71 1 D. L. R. 188 ; 
59 0. L. R. 670.— CAN. 


PART Vt SECT. 9, SUB-SECT. l.-~ 
A. (*) L 

lb. To oandidate — To indntce wilh^ 
drawal of oandidaibars — What amounts 
to.h^Be SouTB BBtrqa PBOvrwroiAii 
ELRcmoN, JonmroN c. MoOallum 
(1927), 61 O. L. R. $92 i sSo. W. N. 
136 ; caned [19281 1 U. L. B. 104 ; 61 
U, L. B. 392 


_Nolri» 


PART VI. SECT. 9. SUB-SECT. 1.— 
B. (a), 

681 Iv, Speech at 

picnic instead of hiHng haXl.\ — Merckh 
V. Homuth (1924), 65 O. L, R. 245. — 
CAN. 

r <p. 91) i. — . J — The act of an 

a«reiit in treating an elector to a drink, 
vntbout the knowledge or oonaent of the 
candidate, & at the emphatic request of 
the elector : — Hedd : not to have been 
a corrupt praofioe. — ^Adams v. Huck 
(No. 2), [19261 1 W. W. R. 313 ; 20 
Siaak. L. R. 43l— CAN. 

PART VI, SECT. 9, SUB-SECT. 1.— 
B. (b). 

695 xir. For “ 23 D. L, R, 573 read 
'"26 D* L. R. 578.** 

695 «▼. Entertainment ^ 

picnic — At meeting of support's for 
speech by candidate — Expense of nirtng 
hall saved, h-PaymentB were made by 

3 


reap., through his official agon t, for 
the eervioee of a band & an (nit-erlainor 
at a picnic, a gathering of nn inborn 
of the party organiHation r up porting 
reap. *8 candidatiue, & at v^hieh be 
made a speech: — Held: tiioMo pay- 
ments, though they might be considered 
corrupt practices. Avere not made \Tif h 
corrupt intent, but. noth a 
their propriety, as renp. hy addiesMng 
the cleotora at the picnic was saved the 
expense of hiring halln, which would 
have been a legitimate 
Mercer v, Homcth (1924), 55 O. L. R. 
24 5. —CAN. 

PART VI. SECT, 9, SUB-SECT. 1.— D. 

sg. Arrest- -Whether imrrmii neces’ 
A poj'son arrested for perac'na- 
tioii under Election Act, R, S. Q. , 3 '25, 
must be taken in flagrante t eliolo or 
bo taken upon warrant.— K. n, 

Laplantk (1936), 66 Can. C. C. 124,— 
CAN. 



Cases 774a— 878. EuausH and Empire Digest Supplement, 


Govt, on special grounds, incurred expenses 
on account of issuing posters, circulars & 
publications which were antagonistic to the 
Conservative candidate Sd advised the con- 
stituents not to vote for him, but did not 
in express terms advise them to vote for the 
other candidates or either of them : — Held : 
applt. had acted in contravention of Repre- 
sentation Act. 1918, 8. 34 (1). — R. v. Hail- 
wood, R. V . Hailwood & Ackroyd, Ltd., 
[1928] 2 K. B. 277 ; 07 L. J. K, B. 394 ; 138 
L. T. 495 ; 44 T. L. R. 343 : 28 Cox, O. C. 
489 ; 20 Cr. App. Rep. 177, C. C. A. 

802. Add the following para. ; — 

(4) The person who obtains relief always 
has himself to bear the costs of obtaining it. 
If, therefore, resp. delays until the last 
moment to ask for it, so that the whole case 
has to be fought out, he has only himself 
to thank for not taking an earlier opportunity 
of giving notice of what it is he intends to do, 
& thereby giving petitioners an opportunity 
of reconsidering their position (Cave, J.). 

817a. Payment for damage by banner,] — (1) Illegal 
payments excused on ground of inadvertence. 

I do not say that if. I found a precisely 
similar course taken on any future occasion 
I might not feel constrained to hold other- 
wise, but I cannot but give some weight to the 
consideration that the Act had never before 
come before any judicial tribunal ; that it 
is an Act by no means easy to master ; & that 
the blot which has been hit upon after full 
investigation is one which was so far from 
obvious that neither resp.’s counsel nor the 


counsel for the Director of Public Prosecu- 
tions relied upon it until the ct. pointed out 
its bearing upon the recriminatory charge 
(Denman, J.). 

(2) Payinent for damage done by rope for 
banner not illegal. 

(3) Until a vote is declared invalid, an 
election ct. is prohibited by rule 41 in the 
Sched., to the Ballot Act from discovering 
how such vote has been given (Denman, J.). 
— S'rBPNEY Case (1886), 17 Q. B. D. 54 ; 65 
L. J. Q. B. 331 ; 54 L. T. 084 ; 34 W. R. 
547 ; 2 T. L. R. 669 ; 4 O’M. & H. 34, 

851. Add. Annotation : — Dlstd. Everett v. Ryder 
(1926), 135 L. T. 302. 

85P. Add. CitMion : — siib nom. Jones v. Picker- 
ing, 29 L. T. 210. 

865a. .] — By the common law the principle 

seems to be firmly established that where a 
candidate is in point of fact disqualified at the 
time of an election, all votes given for him 
with knowledge of the fact upon which such 
qualification is founded must be considered 
as thrown away. This knowledge may be 
established either by distinct notice or by 
notoriety, & it will in all cases be inferred 
that where the voter is aware of the facts he 
is aware of the legal deduction from those 
facts, however intricate & doubtful such 
deduction may be. — C ijtheroe Borough 
(2nd Case) (1863), 2 Pow. R. & D. 276. 

878. Before this case add ; — 

BUnd Voters.]— Blind Voters Act, 1933 
(c. 27). 


PART VI. SECT. 9, SUB-SECT. 3. 

b i. Band erUertainment at picnic.] 
— Mekoer V. Homuth (1921), 55 
0. L. R. 245.— CAN. 

PART VI. SECT. 10, SUB-SECT. 7. 

n i. Presumption that duties pro' 

perly carried out.] — lie Provinoial 
ELE cmoNfl AoT, Smith v. Gather- 
wood. [1925] 3 D. L. R. 770 ; [1925 
3 W. W. R. 54.— CAN. 

n [i. Breach of duties — Effect of.] 

— Breaches by a presiding oflBcer of the 
niles of procedure prosialbed for the 
performance of his duties do not 
necessarily render an election void. — 
He Provincial Elections Act, Smitu 
V . Catherwood, [1925] 8 D. L. R. 
770 ; [19251 3 W, W. R. 54.— CAN. 

PART VI. SECT. 11, SUB-SECT. 2. 

881 1. Name wrongly inserted on 
register — Voter under age-^ Voter exercis- 
ing right innocently.]— A. -Q, v. CUN- 
NINQHAM, [1929] I. R. 187. — IR. 

si. Ballot paper borrowed by candidate 
■—Corrupt praHice.] — At the rpauest 
of a candidate at a municipal oleetion 
a deputy returning officer gave him 
an uninitialled blank ballot which he 
said ho wanted as a sample. There 
was no evidence of the use actually 
made of the ballot. Apparently it was 
returned to the deputy at the close of 
the poll in the same condition as it 
was in when received by the candidate. 
Said candidate was declared elected, & 
the defeated candidate moved to set 
aside the election : — Held : both the 
doimty returning oflicor A;, the candi- 
date were guilty of a coiTupt practice,- - 
Oahnett V, Lanoford & OaWADD, 
[1937] 1 W. W. R. 497.— CAN. 

PART VI. SECT. 11, SUB-SECT. 8.— A. 

d (p. 109) i. Counterfoil not wholly 
detached.] — Ballots, from which the 
oountorfoll has not been detached by 
the officer taking the ballot, sbotild 


bo counted on an election under Pro- 
vincial Elections Act, 1920. Ballots to 
W’hich only a small portion of the 
counterfoil remained attached, such 
portion furniBhingno means of Identi- 
fying the voter, should be counted. — 
He Ue WDNEY Election Appeal, Smith 
V. Gathebwood, (1924J 3 W. W. R. 
947.— CAN. 

1 1 , Qn counterfoil .] — 

Where the deputy rotm’ning officer 
did not initial the ballots in the manner 
proscribed hr the statute, but initialled 
the couiJitexTOlls, which he afterwards 
destroyed: — Held: this irregularity 
did not affect the election.- — Mercer v. 
Homuth (1924), 55 O. L. R. 245.— 
CAN. 

a (p. 1 1 OH. Signed voting paper.] 

— Maple valley Case (Out.), [1926] 
1 D. L. R. 808.— CAN. 

o (p. 1 10) i. .] — At a general 

provincial election a plebiscite was also 
taken. Of twenty election ballots of 
absentee voters only nine were enclosed 
in envelopes bearing the affidavit 
required or such voters with respect to 
the election, while the other eleven 
wore found in plebiscite envelmpes 
bearing plebiscite affidavits. The 
affidavits required of such eleven 
absentee voters in the election were not 
sent to the returning officer nor 
accounted for In any wav, & there 
was no evidence to show from which 
ouvelopes the votes for the respective 
candidates had been taken ; — HeM : 
In the absence of any evidence of fraud 
or coUusion, the above facts were not 
grounds for declaring the election 
void. — Re Provinqial Blkotionb Act, 
Smith v. Oatherwood, [1925J 3 

D. L. E. 770 ; {19251 3 W. W. R. 54.— 
CAN. 

0 (p. 110) it. — Non-com- 

pliance by presiding odlcer,]— Absent 
voters* ballots, which have been en- 
closed in envelopes on which the 
presiding officer has faUed to affix, as 


required by Provincial Elections Act, 
B. 106 (3), bis official mark across the 
line where the envelope is closed, 
should be counted . — He Dewdnet 
Election Appeal, Smith v. Caiher- 
wooD, [1924] 3 W. W. R. 947.— CAN. 


PART VI. SECT. 11, SUB-SECT. 3.— B. 

890 V. AU)eria ElcHion Act, 

1924 (c. 34), 6. 82.] — The above soot, 
is mandatory & must be substantially 
complied with, & the use of the words, 
one, two, three, etc,. Instead of the 
figures, 1, 2, 3, etc., renders a ballot 
void ; but if It is clear that a figure 
can reasonably be said to have been 
honestly intended for the fl^ro 1, It 
is sufficient, even though it Is not 
precisely the same form of the figure 
as that printed in the Act. — He 
Alberta Elrotion Act, He Bow 
Valley Election (Alta.), [19261 4 
D. U R. 117 ; [1926] 3 W. W. R. 1.— 
CAN. 

sk. Preferential voting — Method of 
marking ballot papers .] — Six candidates 
nominated for election for the State of 
Victoria to the Senate of the Federal 
Parliament. Three of the candidates 
had to be elected ; but one of them 
died before the polling day, & his 
name was as far as possible vnthdrawn 
from the ballot-papers. A number of 
ballot papers were rejected os Informal 
where the electors had marked their 
ballot papers with the numbers 1, 2. 3, 
4. 6, opposite the names of the candi- 
dates standing for election at the date 
of the poll : — Held : by the terms of 
Commonwealth Electoral Act, 1918- 
1928, It was imperative that voters 
should Indicate their preferences by 
numbers in numerical succession, k 
that the ballot-papers marked as above 
stated were rightly rejected as informal. 
— BlAKBY V. ELUOTT, FiNDLET V. 
Elliott (1929), 41 O. L. R. 502 ; 2 
A. h. J. 406 ; [1929] Argus h. R. 86.— 
AUS. 



VoL XX.— Elections. Cases 892— 1026a, 


892. Add. Annotation: — As to (1) Apld. Re Barnes 
Corpn., Etc p» Hntter (1932), 97 J. P. 76. 


Part VII. — Municipal 

1012. Add. Annotation : — Dlstd. Baldwin v. Ellis, 
[1929] 1 K. B. 273. 

1021. Add. Annotation : — ^Apld. Baldwin v. Ellis, 
[19291 1 K. B. 273. 


967. Add* Annotation : — Retd. Plymouth Election 
Case (1929), 7 O’M. & H. 101. 


and Other Elections. 

1025a. Description as commonly 

understood.] — A nomination paper at an 
election of town councillors was subscribed 
with the full <fe correct name of “ Charles 


PART VI. SECT. 12. 

916 X. Vnqtialified persons 

allowed to vote — Illegal votes exceeding 
majority.} — Keep, was rotumed as 
elected by a majority of Only 16 votes. 
The evi donee showed that 21 votes 
were oawst by persons who had no right 
to vote : — Jaeld : the election should 
be declaied void, although it could not 
be shown in whoso favour the illegal 
votes were oast. — M j:roek v. Homutb 
(1924), 65 O. L. R. 245.— CAN. 

915 3d. Ballot papers issued ft 

accepted in excess of voters on register ,] — 
Where in a polling sub-divislou 137 
ballots were foimd in the box & only 
134 names appeared in the poll-book : 
— Held : an irregularity, which did 
not affect the result of the election. — 
Merceiiv. Homuth (1924), 65 O. L. R. 
245.— CAN. 

PART VI. SECT. 13. 

m. For ** Power of Supreme 

Court to compel ** substitute “ Recount 
— Power of Supreme Court to compel.*’ 

nj j,, Under Manitoba Election 

Act — Not applicable to election under 
proportional representation system.]— 
Re Manitoba Election Act, lie 
Winnipeg Electoral Pistrict, [1927] 
3 W. W. R. 92 ; 37 Man. L. R. 87.— 
CAN. 

PART VI. SECT. 16, SUB-SECT. 2.— 
964 i. Error in return — Liability of 
candidate to penalties — Not for accidental 
omission of one small tfew.J — McInnes 
tj. Birp, fl9261 N, Z. L. R. 638.— N.Z. 

PART VII. SECT. 1. 

si. Place of etection—^utside ward — 
Election void.] — -R. u. Preston (1851), 
2C. L.Oh. 178.— CAN. 

sm. When election completed — Effect 
of declaration of returning o:gicer .] — 
The election of candidates takes place, 
not as a result of the declaration of the 
returning officer, but by virtue of the 
methods prescribed by Village Act, 
1927 ; the declaration Is merely a 
formal indication that the persons 
named have been elected under that 
Act.— R. V. Lount, [1928] 3 1). L. R. 
61 : [1928] 2 W. W. R. 15.— CAN. 

fix. Edmonton Charter — Construction 
of .] — R. ex rel. Sheppard v. Collisson 
(Alta.), [1929] 1 D. L. K. 655.— CAN. 

sy. Disclaimer.] — The term com- 
plained of *’ in sect. 37 of Controverted 
Munlolnal Elections Act providing for 
a dlsolaimer by the person elected 
before his election is complained of 
refers to the laimohing of the le^ pro- 
ceedings under sect. 19 of said Act. 

(2) Although a candidate duly 
nominated was Ineligible for nomina- 
tion, yot, if he reoeivos the highest 
number of votes as the result of a pod, 
he shall be declared elected & treated 
as a person elected until such time as 
the ot. in the manner provided by the 
Aot otherwise detennmos, unless he 
disclaims meanwhile in accordance 
with Oontroveited Municipal Elootlons 
Aot, or unless he has excreted his right 
to resign under sect. 51 of Rural 
Monlolpallty Aot or his seat has been 
forfeited under sects. 62 or 81 thereof. 


(3) Where a vacancy has been 
created by disclaimer under said 
Controverted Municipal Elections Act 
a new election must be held. 

(4) It is only when the person 

elected has not dlsolalmod, in the 
manner provided by the Act, & the 
seat has been declared vacant by the 
ct., that the ot. has discretion to fill 
such a vacancy by declaring the 
minority candidate elected. Even in 
such cases, with few exceptions, the 
cts. have refused to dll the vacancy in 
this way, & have considered it to be 
in the public interest to order a new 
election. This is more particularly 
true where the electors were not aware 
of any objection to the nomination of 
the candidate on the ground of qualifi- 
cations, until after the time for re- 
ceiving nominations had expired. — R. 
(Galloway) v. Eokel, [1931] 1 

W. W. R. 242 ; 2 D. L. R. 689.— CAN. 

sc. Right of voter to entry on assess- 
ment roll .] — Onco a person’s name is 
entered on the Votera’ List ho must bo 
entered on the Assessment Roll of the 
corpn. as a voter. — Re Stephenson, 
[1930] 1 D. L. R. 304.— CAN. 

PART VII. SECT. 3. 

d i. .] — On a motion in the 

nature of a quo warranto to set aside the 
election of resp., wd)o had been declared 
elected as a councillor for a municipal 
district by a majority of one vote ; — 
Held : although the evidence showed 
that in some respects the formalities of 
Municipal District Act, 1926, as to the 
conduct of the election had not been 
complied with, yet slneo there was no 
reason to think that, the result of the 
election had been affected thereby, & 
since the secrecy of the ballot had not 
been jeopardised & a fair Sc free 
opportunity had been afforded the 
voters to exi)re88 their wiU, the motion 
should be dismissed. — R. ( Christen - 
REN) V. Wheatijsy, [1937] 1 W. W. R. 
756.— CAN. 

i (p, 121) i. .1— R. tJ. 

Jackson, [1927] 2 D. L. R. 977 ; 60 
O. JL. R. 2W.— CAN. 

h i. .] — A candidate for the 

office of deputy reeve of a township, 
who was declared duly elected, was 
found to be disqualified by reason of 
the fact that ho had not before or on 
the day of his nomination paid the 
taxes chargeabJo against him. — R. v. 
Roddy, [1931] 2 D. L. R. 661 ; 0. R. 
20.— CAN. 

a (p. 122) 1. 8. P. Smiley r. Evans, 
[1927] 4 D. L. R. 629; 38 B. O. R. 
468.— CAN. 

fig. Appeal.] — No appeal lies from 
orders of district ct. Judges in pro- 
ceedings in the nature of quo warranto 
taken under Controverted Mimioipal 
Elections Aot, R.S.8., 1930. — R. (Is- 
MAN) V. Tran. [1936] 1 W. W. R. 81.— 
CAN. 


PART vn. SECT. 5. SUB^SECT. 1 .— 0. 

n I. Camna vote given by 

lot ] — On an election for a oounoillor 
of a municipality, the 
showed a tie between the two 
datos. The returning officer then 


5 


prepared a number of slips which were 
put in a hat & mixed up. The itjtum- 
mg officer asked a voter to draw, 
stating he would give the casting vote 
to the candidate whoso name first 
appeared. On the petition of the 
unsuccessful candidate : — Held : the 
election was void & a new election 
ordered . — Re Municipal Elections 
Act & Tomsett, [19241 1 D. L. R. 
921 ; 33 B. C. R. 377.— CAN. 

u Striking out vote 

wrongly entered.]— New election 
ordered. — R. v. Rankin (1861), 2 
0. L. Ch. 161.— CAN. 

n iii. Improperly closing 

poll .] — New election ordered. — H. v. 
Marchant (1851), 2 O. L. Ch. 189.— 
CAN. 


PART VII. SECT. 6, SUB-SECT. 1.— D. 

t i. Onus of proving 

irrtg^Uariiy not material ,] — The onus 
of showing that in an election under 
Rural Municipality Act, R. S. 8. 1920, 
o. 89, the failure to comply with the 
requirements of the Act as to posting 
notices of the poll “ did not affect the 
result of the election *' Is on the person 
upholding the election. 

Under said Act the notice of poll Is 
romilrod to be posted in at least two 
widely separated conspicuous places 
In each division of the municipality. 
In the present case no notice at all 
was posted In one of the divisions, a 
number of voters in that division did 
not vote, & reap, was declared elected 
by one vote : — Held : it could not be 
said that the omission to post the notico 
did not affect the result, the election 
was declared invalid & resp. unseated. 
-'R. u. Reid, [1928] 3 D. L. R. 747 ; 
[19283 2 W. W. R. 436 ; 22 Sask. L. R. 
595.— CAN. 

PART Vll. SECT. 6, SUB-SECT. 1.— 
K. (a). 

sn. Withdravoal of nomination — 
Declaration of intention — Not made 
form€illv.]—A candidate cannot with- 
draw imder the Ontario Election Act 
by making a dociaration of his Intention 
to do so to a few persons . — Re South 
Bruce Provincial Election, John- 
ston V . McCallum, 11928] 1 D. L. R. 
104 ; 61 O. L. R. 392.— CAN. 


PART Vll. SECT. 6. SUB-SECT. 1.— 
E. (b). 

1013 I. Delivery of — Time for- Paper 
returned for amendment - Pou-er of 
returning officer to extend tune. } — \Miere 
a nomination paper when delivered to 
the returning officer ia ho ineomplcto 
as not to constitute a valid noinlnat/Jon 
& It is subsequently amended, it Is 
“ received ” by the returning offleer 
when It is handed back to him in its 
u-mendod state. & If then the time 
limited by statute for the receipt of 
nominations has expired tbo nomina- 
tion is bad. It is not within the dis- 
cretion of a returning offleer at an 
election under Village Act, 1927, c. 54. 
to re<^elve a nomination paper after ‘ 
the time fixed by the statute nor las 
be power to say that a nomination pai>or 
delivered to him after that time con- 
stitutes a good nomination. — B, v. 

36 * 
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Arthur Bunuau*’ as au asfieutiog burgess; 
but his name was erroueotisly entered upon 
the burgess roll as ‘‘ Charles Burman^* oidy : 
— Meld: the defect was not such as was 
remedied by Municipal Corporations Act, 
1882 (c. 60), s. 241, the words ** commonly 
understood in that sect, meaning com- 
monly understood by any person comparing 
the nomination paper & the burgess roll.*’ — 
Moobhousk V. Linnby, 'Thorfe r. Linnby 
(1886), 15 Q. B. D. 273 ; 63 L. T. 843 ; 49 
J. P. 471 ; 33 W. R. 704 ; 1 T. L. B. 500, D. 0. 

Annotations : — D^td. Bowden r, Bosley (1888), 21 Q. B. D, 
309 ; Glodbm v. Oyowther (1889), 23 Q. B, I). 136. 

1038a. From election address.] — ^An election 

address not exhibited for general display, 
but only circularised in envelopes by post 
or by hand: — Held: not a “ bill, poster or 
placard *’ within Municipal Corrupt Practices 
Act, 1884 (c. 70). — Re Election op Common 

COUNCILMKN FOR THE WARD OP F 

Without in the City op London (1925), 
161 L. T. Jo. 26, D. C. 

1038b. False statements — Allegation that candidate 
Is communist.] — Pltfs., six labour candidates 
for the office of borough councillor at a 
municipal election then about to be held, 
moved to restrain defts. from publishing 
statements to the effect that pltfs. were 
communists : — Held : the statements com- 
plained of were not false statements as to • 
personal character within Municipal Elections 
(Corrupt & Illegal Practices) Act, 1884 (c. 70). 
— Burns v. Associated Newspapers, Ltd, 
(1925), 89 J. P. 205 ; 42 T, L. B. 37. 


1038c. Mldlcadliig ^rciilarr--lu]iiiic^ 

Muxs t;. Drummond (1934), 78 Sol. Jo. 192. 

1042. Add. AnnoUdion : — A$ io (2) Apld. Baldwin 
v. Ellis, [1929] 1 K. B. 273. 

1052a. Heoount — General recount unnecessary.} — 
At an election for a school board under 
Municipal Elections Act, 1884 (c. 70), s. 36, 
applying Municipal Corpus. Act, 1882 (c. 60), 
Part IV., there were eight candidates for 
five seats. The five highest on the poll, of 
whom reap, was fifth, were declared by the 
returning officer to be elected. A petition 
was presented by the candidate who was sixth 
on the poll against the election of resp., on 
the ground that certain votes given for 
petitioner had been wrowly counted* for 
reap, or for some other candidate, & petitioner 
claimed the seat. A recount having been 
had of the votes given for the reap. &? peti- 
tioner, it appeared that petitioner had a 
majority over the reap. The votes of the 
other candidates were not recoimted ; — 
Held : petitioner was entitled to the seat, 
for it was enough for him to establish that 
he had more votes than resp., & that it 
was unnecessary for him to recount the 
votes given for the first four candidates. — 
Monksweix V, Thompson, [1898] 1 Q. B. 
479 ; 67 L. J. Q. B. 878 ; 78 L. T. 116 ; 62 
J. P. 212 ; 14 T. L. R. 224 ; 42 Sol. Jo. 291 ; 
40 W. B. 

1057. Add. Annoiation : — As to (1) Refd. Edwards 
V. A.-O. for Canada (1929), 46 T. L. B. 4. 

1075, Add. Citation : — eub nom. Re Saffron Wal- 
den Election, Ex p. Robson, 61 J. P. 199. 


Lount, [1928] 3 D. L. R. 61 ; [1928] 
2 W.W. R. IS.—CAN. 

1018 Ij, ,] — Where nomina- 

tion papers are to he in the hands of the 
presiding oUloer on a certain day it is 
sufficient if they are handed to him 
on the previous day. — M oLkod v. 
McKenzie, 11933] 1 D. L. R. 374 ; 
6 M. P. R. 22.— -CAN. 

I J, Remedy for wrongful 

refection.] — A writ of prohibition or 
mandanms Roes not He for the pur- 
pose of determining whether a return- 
ing officer has wrongly & IHegally 
rejected the nomination paper of a 
candidate for a municipal election. 
Such a case is provided for by Munici- 
pal Oorpns. Act, 1882, a. 87, & the 
proper mode of determliiing the ques- 
tion is by an election petition. — ii. v. 
Dublin Town Olerk (1909), 43 
1. L. T. 169.— IR. 

1 Although receipt given.] 

— The Intention of Provincial Elections 
Act, R.S.B.O,, 1924, is that the receipt 
of the Returning Officer required by 
sect. 53 (2) must be given at the time 
the nomination paper Is handed to the 
Heturnlng Officer, & sect. 54 shows 
that, notwithstanding the giving of the 
receipt, the Returning Offioer has the 
rl^t after the nominations have been 
olos^ & before declaring the nennes 
of the candidates to reconsider the 
validity of the nomination papers 
received by him. In satisfying him- 
self of th^ validity he must do so 
from an examination of the nomination 
papers themaclvea.— -JRe Haetlbt, 
U9S4] 1 W. W. R. 108.— UAR. 

k i. .] — ^In the election in 

question herein there was only one 
member to be elected. Alter the 
expiration of the time for nominations, 
the returning offioer continued Sl 
completed the checking of the nomlna- 
tion-papers, Sc considered an objection, 
made before the close of nominations, 
to H.^8 paper, vhL, that four 6f the 
assentors on it were also on nanor. 


He hold that these four voters could 
not be assentors to both papers, & that 
as S.*s paper had been received first 
& no obfeotlon made thereto the voters 
assenting to it must be taken to have 
exorcised their rights Sc could not be 
considered as assentors to H.’s paper, 
& that, as without these four names 
H.*s paper was not signed by the 
required number, it must be rejected. 
He, therefore, declared It invalid Sc 
that the three other persons who filed 
ncmiination -papers were nominated : — 
Held : the decision of the returning 
officer was right . — Re Habtlkv, [1934] 
1 W. W. R. 108.— CAN. 

so. Refection of — Declaraticm of 
election by acclamation — Tiim for 
norrvmation expired.}— Th» rejection 
of nomination papers Sc a declaration of 
election by acclamation may properly 
be made by the returning officer after 
the time Umited for the nomination of 
candidates. — R. v. Lount, [19281 3 
D. L. R. 61 ; [19283 2 W. W. R, 15.— 
CAN. 


sp. Conclusioeness .} — If a nomina- 
tion paper filed 'v^th the deputy 
returning officer under Rural Mnnlcl- 
pallty Act, 1929, is legal on its face, it 
18 not his duty to go behind It Sc inquire 
into the qualificaHons of the candidate* 
— R. (Qaxlowat) V. Bokel, (19313 1 
W. W. R. 242 ; 2 D. L. R. 580.— CAN. 


PART VII. SECT. 5, SUB-SECT. 1.— 
P. (a). 

sq. Must he Bbtietly proved.} — ^R. 
(QLOVBR) U. LlTTtB « AmeSt^NO, 
Ud261 2 D. L. E. 1066 ; 59 O. L. R. 
28.*— CAN. 


PART VIL SECT. 5. SUB-SECT, 1.- 
G. (a). 

sr, of eoUeetor^s roll notfumiehed 

to return!^ oiBcef.]— HeW.* an teregu- 
larity, tor which the election might be 
avoided*— Re CHASLBa «* iMwm Sc 
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MoMahon (1851), 2 0. L. Oh. 171.— 
CAN. 


q i. ■ 

Result 


Ballot papers not iniHalled — 
of election affected .] — Under 


Rural Municipality Act, R. S. S« 1920, 
c. 89. as amended, a ballot oast at an 
election thereunder, which has not 
been marked on the back thereof with 
the initials of the deputy returning 
officer, must be rejected by him, Sc 
by the returning officer & by a judge 
conducting a recount. Where, how- 
ever, the result of the rejection of 
ballots on the above ground was that 
a candidate was elected who would not 
have been elected had it been possible 
to count the ballots not properly 
initialled, the ct. should declare the 
election invalid Sc the seat vacated.^ — 
R. V. Slugoett, il928l 3 D. L. R. 
702 ; [1928] 2 W. W. E. 431 ; 22 Bask. 
L. R. 551.— CAN. 

0 i. No right io vote — Except to 

Tuttle (i860), 

St. Recount — BaUot not initialled by 
deputy returning officer must he counted — 
Although requireato he refected on count 
by returning officer^ — Re Rubal 
MUN ioiPALmr Act, Re Oabbot River, 
Rural Munioipalitt, Minakbr v. 
Sandbrron (Sask.), [19271 1 W, W* R. 
439.— DAN. 

sw. lyhen panted .] — ^A county 

ct. judge may grant a recount upon the 
strength of an affidavit by a snmtineer 
at the polls. — Re Wxoks, [1936] 4 
D. L. B. 722.— CAN. 

PART VIL SECT, 6, SUB-SECT. 2*— A 

k 1 . EiMure to comply with — 

Nomination.t^Held : Towu Act. 1927, 
0 . 55, B. 224, requires a candidate to 
do what bad not been required of him 
before, it ffiust be read gtrSoHy; Sc 
where two candidates* acceptances of 
their nominatioxui omitted eOl hut one 
of the fltateminta kudUded In said 
form the aocentanoes -Sc 



VoL ZX.— Eleoticms. dues 1089—1148. 


1089* CUation :^Bi 4 h nom* R. v, 

(HAYoa), 3 J* P. 49. 

1090. For the existing para.graph substitute tiie 
following paragraph : — 

S.P. — E. V. O-LOtjCTESTBSR (Mayob) (1838), 
2 J. P. 777. 

1103. After this oas« add “ See^ now?, Municipal 
Corporations Act, 1882 (c. 60), s. 34 (1).** 

1104a. Chidrman at first eleetion — Persons named 
In charter all candidates.}— Re Barnes 
CORPN., JBJx p, Hutteb, No. llGOa^ post, 

1109a. Voting papers not “ openly produced 

& read.**] — At the first meeting of the council 
of a borough for the election of aldermen, 
the chairman, acting in pursuance of an 
arrangement to that effect previously made 
by the councillors, read aloud from the voting 
papers to the meeting only the surnames of 
the persons voted for, & did not read there- 
from the other matters therein contained in 
accordance with Municipal Corporations Act, 
1882 (c. 60), s. 60 (4), namely, the Christian 
names, places of abode & descriptions of 
these persons. & the names of the persons 
by whom the voting papers were signed. & 
as the result of the voting certain councillors 
were declared to have been elected aldermen 
A acted as such; — Held: (1) the chairman 
did not “ openly , . . read ” the voting 
papers within sub-sect. 6 of that sect. &, 
instead of the open election provided for by 
the Act, there had been a ballot or secret 
election which was not in accordance with 
the law j (2) as there had been no lawful 
election & the offices of aldermen were \m- 
filled, the proper remedy was not a quo 
warranto^ or an election petition under 
sect. 87 of the Act, but a mandamus under 
sect. 226 to hold an election of aldermen, 
A; the writ should be peremptory, notwith- 
standing any inconvenience that might be 
caused by the displacement of persons who 
were then acting as aldermen. 

(3) The charter of incorporation of a 
municipal borough, which was granted in 
accordance with the Municipal Corporations 
Act, 1882 (c. 60), provided that a named 
person, or in case of his death, inability, 
refusal or default a second named person, 
or in case of his death, inability, refusal or 
default a third named person, should per- 
form the duties of chairman of the first 
meeting of the boro^h council for the elec- 
tion of aldermen. The first named of these 
persons having already been elected mayor, 
A he A; the second named of them being 
candidates for the office of aldermen, A: the 
third named of them not being present, a 


councillor who was not one of these three 
persons was elected chairman of that meet- 
ing Ai acted as such without protest at the 
time by any of the three named persons 
Held : in the circumstances, the councillor 
who had been elected chairman was entitled 
to act as such although he was not one of 
the three named persons. — Re Barnes 
OoRPN., Ex p, HurrER, [1933] 1 K. B. 668 ; 
102 L. J. K. B. 641 ; 148 L. T. 328 ; 97 J. P. 
76 ; 49 T. L. R. 152 ; 31 L. G. R. 110, D. C. 

1140. Before this case add “ See, now. Urban Dis- 
trict Councillors Election Rules, 1931.** 

1146. Before this case add “ See, now, Rural Dis- 
trict Councillors Election Rules, 1931.** 

1146a. Omission of parish for which 

nominee qualified.] — The nomination papers 
of four persons nominated for election as 
rural district councillors merely stated in 
column 6, under the beading “ how qualified,** 
that the persons nominated were “ local 
government electors,” A did not state the 
name of the parish for which they were 
qualified as local government electnjrs, as 
required by Rural District Councillors 
Election Order, 1898, r. 4. The deputy 
returning officer rejected the nomination 
papers as being inv^id, because the parish 
within the poor law union for which qualifica- 
tion was claimed was not stated. Upon an 
election petition: — Held: (1) the omission 
to state in the nomination paper the name of 
the parish for which the person nominated 
was qualified as a local government elector 
was a non-compliance with Rural District 
Councillors Election Order, 1898, r. 4 ; 
(2) that defect was not cured by Ballot Act, 
1872 (c. 33), s. 13, because that sect, only 
applied to a case where there had been a 
wrongful admission of a nomination paper, 
& did not apply to a case where a nomination 
paper had been rejected ; (3) neither was the 
omission an ” inaccurate description ** of the 
person nominated within r. 33 of the 1898 
Order, but was a non-compliance with the 
requirements of r. 4 of that Order, A there- 
fore was not cured by r. 33. — Baldwin v. 
Ellis, [1929] 1 K. B. 273 ; 98 L. J. K. B. 71 ; 
140 L. T. 278 ; 93 J. P. 86 ; 27 L. G. R. 72, 
D. C. 

1146a. Rejection — Whether Ballot Act, 1872 

(c. 33), s. 13, applies.] — Baldwin v. Ellis, 
No, 1145a, ante. 

1146b. Inaccurate description of nominee — 

What amounts to.] — Baldwin v. Ellis, 
No. 1145a, ante. 

1143. Before this case add ** See, now. Parish 
Councillors Election Rules, 1931.** 


were Invalid A their election must be 
set asdde.— E. c. Phillips, {1928) 
2 W. W. R. 61.— CAN. 

•f. Acceptance of nomination — 
Failure to sign /om.l--^lTnder the St. 
Boniface Charter failure by a candidate 
for the office of mayor to sign the form 
of acceptance of nomination does not 
Invalidate the nomination if It Is 
otherwise correct A the p^oribed 
declaration Is sigrned. — R, (warman) 
^^ULAIN (1934), 48 I*. E* 20.— 

PART va 8i5CT. 6, SUB-SEOT. 

•w. jSecrecy of baUot — JVc ^ 

/or.}— Where at an election of a mayor 


A aldermen the provisionB of Con- 
solidated Municipal Act, 1922, enioln- 
ing secrecy of the ballot were generally 
ignored : — Held : the non-oomplianoe 
with the provisions of the Act had 
effected the result of the election, &; 
a new election ordered. — B. (JAOOtjKS) 
0. Mttchbll (1924), 56 0. L. R. 286.— 
OAN. 


PART VII. SECT. 5, SUB-SECT, 8.— C. 

tx. Secrecy of ballot — Neces^y 
/or. 1— Where at an election of aider- 
men of a city the provisions of uon- 
BoUdatod Mttolcslpal Act, 1922. 
ing secrecy of the b^ot were generally 
Snored;— HcW.- the election was 


Invalid, — R. (Jacques) v. Mitchell 
(1924), 65 O. L. R. 286,— CAN. 

sv. Mandamus for recount — Costs — 
L/Uwilitu of successful m'ndidate,] — Re 
Winnipeg OnARTEu, 3U18, [1933] 2 

W. W. R. 68.— CAN, 


PART Vir. SECT. 6. SUB-SECT. 6.— 
G (a) 

sc. Invalid, return — After recount — 
Certiorari. ]— -Certiorari will lie to qucish 
ao Invalid i*otum after a reooimt at % 
mtmloipal election. — R. v. Bean, Ex p. 
Schofield ; R. t>. Qcinil Ex v. 
SCHOFIELD, {19841 2 D. L. R. 706.— 
OAN. 



Cases 1164a^l598a. Ekqlish and Empire Digest SuppLEMBirr. 


1154a. .] — R. V. 8t. Mart Nbwinoton 

(Governors) (1848), 6 Dow. & L. 162 j Oripps 
Church Oae. 117 ; 2 Saund. & O. 303 j 17 
L. J. Q. B. 220 ; 1 1 L. T. O. S. 205 ; 12 Jar. 918. 


Part VIII. — Authorised 

1172a. .] — Stepney Case. No. 817a, 

ante. 


1163. After this case add 

Abolition of guardians .] — See Local Govern- 
ment Act, 1929 (c. 17), Part I, 


Excuses and Exceptions. 

1191a. Illness .] — Be Lloyd Gbobqe 

(Bight Hon. David), Application op (1932), 
76 Sol. Jo. 166. 


Part IX.- 

1290a. Reservation of ballot papers — Right 

to take copies.] — Where ballot papers are 
reserved for the consideration of the judges, 
the parties may be allowed to take copies. — 
Finsbury Case (1892), Day, 19. 

1290b. — Cirencester Case 

(1893), Day, 19. 

1290c. Recount by Judge.] — Stepney Case, 

No. 817a, ante. 

1410a. For whom vote cast,] — Stepney Case, 
No. 817a, ante. 

,] — ^Statement of resps.* agent 

after the election is not admissible as evidence 
against resp. — Cheltenham Borough Elec- 
tion Case (1880), 3 O’M. & H. 86. 

1539a. .] — Thornbury Case, No. 482a, 

ante. 


Petitions. 

1681. Add, Annotation : — to (2) Refd, White v. 
Altrincham Urban District Council, [1936] 
2 K. B. 138. 

1593. Add, Annotation : — As to (2) Consd. Cam- 
bridge County Council Petn., Fordham v. 
Webber, [1926] 2 K. B. 740. 

1593a. ** Candidate — Necessity for deolara- 

tion or nomination.] — An election for the 
office of county aldermen took place at a 
meeting of a county council, & voting papers 
were signed Sc personally delivered to resp., 
who was chairman of the county council Sc 
of the meeting, Sc were openly produced Sc 
read by him. Amongst the voting papers 
was one containing a vote for petitioner, by 
writing his name Sc address on the voting 
paper, as a county alderman. Forty-four 
voting papers contained votes for resp. as a 


PART IX. SECT. 1, SUB-SECT. 1. 

h i. .1 — Held: It was not the 

duty of the ct. to prononnoe upon the 
constitutional right of the executive 
to direct the Issue of a new writ. — 
Re Nipissino Dominion EiJGcrnoN, 
Klook V. Varin, 21 C. L. T, 258. — 
CAN. 

h ii. To make preliminary order.] 

— Re North Huron Elrotion, [1926] 
1 D. L. R. 590; 58 O. L. R. 197.— CAN. 

sf. County court judge — Sufficiency 
of affidavit — Application for recount ] — 
On an application for a recount under 
Manitoba Election Act, 1931, the 
Buflicienoy of the affidavit rt^quired by 
sect. 117 of the Act is a matter for the 
county ct. iudgo ; & he is not subject 
to prohibition if ho acts on a bond fide 
affidavit which in his opinion is suffi- 
cient.— Biktlk Election Recount, 
[193GJ 3 W. W. R. 261 ; 44 Man. L. R. 
261.— CAN, 


PART IX. SECT. 1, SUB-SECT. 2.— E. 

p [. u.,] — Ueld: Ckmtro- 

verted Elections Act, R. S. S. 1920 
(o. 6), 8. 4 (c), had been complied with 
by a petition which alleged that reap. 
“ was guilty of, by himself & his 
agents, corrupt practices within 
Saskatchewan Mectlon Act, R- S. S., 
1920 (0. S), 68. 247, 249. 251 & 252, 
& araendxnonts ttiereto.** — A dams e. 
Huge. 11925) 8 W. W. R. 646.— CAN. 

8z. Proof of idenmy 
exeeuHon of peftMon.] — The identity of 
petitioners & their execution of the 
petition should bo proved by calling 
each petitioner to prove his own 
identity & status.— -ReMuNiciP^ Act. 
Heather e. Madi>ock, [19263 2 

W. W. R. 464.— CAN. 

sy. What may he claimed ,] — In an 
election petition, a claim to the seat 
on behalf of a candidate seated 
according to the return Sc a claim for 
the voiding of the election are not so 


incompatible as to render the petition 
illegal Sc void. — Boucher v. Veilleux, 
[1933] S. C. R. 65 ; 1 D. L. R. 605.— 
CAN. 

PART IX. SECT. 1, SUB-SECT. 4.— B. 

m i. From dismissal before trial 

of petUwn tor iireguiarity.] — Held: the 
Supreme C?t. of Canada had no juiis- 
diotion to entertain such an appeal. — 
Vauantks V. Bell, [1927] 3 D. L. R. 
796; [1927] S.O R. 341.— CAN. 

PART IX. SECT. 1, SUB-SECT. 4.— 
D. (a). 

S2, Time for application ,] — Lamb r* 
McLeod (No. 2), [1931] 2 W. W. II. 
847 ; 26 S. L. R. 321.— CAN. 

PART IX, SECT. 1, SUB-SECT. 6.— B. 

sm. Who may appoint — Judge of 
Court of Appeal.] — Lamb v, McLeod 
(No. 4), [1932] 1 W. W. R. 686.— CAN. 

sn. During session — Jurisdiction to 
order .] — Lamb v. McLeod (No. 3), 
[1932J 1 W. W. R. 412.— CAN. 

8p. Jurisdiction of Court.] — When 
acting in cases of provincial election 
petitions, the ct. is not exercising its 
ordinary civil or criminal iurisd^ion. 
The Legislative Assembly is the 
guardian of Its own prerogatives & 
privileges ,* & the ct, has nothing to do 
with questions oflecting membership 
in the Assembly except in so far as ft 
has been spooially designated by law to 
act in such matters. Therefore, the 
ct., being unwllUng to interfere without 
undoubted authority, will always 
approach questions oonceming fts 
jurisdiction over election contests 
with groat caution. In the present 
case : — Meld : whatever doubt there 
may be as to the <3t.'8 jurisdiction had 
been set at rest by the Legislative 
Assembly IteeU! when In directing the 
amendment of the returning officer’s 
return It ordered that the amendment 


was to be made “ without prejudice to 
the rights of any person with respect 
to the said election imder Controverted 
Elections Act." — Lamb v. McLeod 
(No. 1), [1932] 1 W. W. II. 206.— CAN. 

sq. .] — Lamb v. McLeod (No. 5), 

[19323 3 W. W. R. 106 ; affd„ [1932] 
3 W. W. R. 596.— CAN. 

PART IX. SECT. 1, SUB-SECT. 6.— E. 

ki. Failure to establish — Effect.] 

— Buokmastbb V. Knickle. [39261 2 
D. L. R. 798 ; 68 N. S. R. 492.— CAN. 

PART IX. SECT. 2, SUB-SECT. 1. 

p i, United Provinces Muni- 

dpalities Act, 1916.1 — Therels no right 
of appeal against the order of a comr. 
on an election petition presented to 
him under United Provinces Muni- 
cipalities Act, 1916. — Abdur Rahman, 
SON OF Ismail v. Abduk Rahman, 
SON or Zahuri (1925), I. L. R. 47 All. 
613.— IND. 

8B. Jurisdiction of judge to fix time 
& place of trial — NotuAlhstanding 
absence of rules.]— Re Slogan Municipal 
BLBOTroN(1902), 9 B. 0. R. 113.— CAN. 

«h. Whether civil action lies.]— A. 
suit win not lie in a civil ct. for a 
declaration that the result of a muni- 
cipal election has been wrongly 
declared & that pltf. is the person 
entitled to be declared elected. — Abdur 
Rahman, son or Ismail v. Abdur 
Rahman, son or ZAMvm (1925), 
I. L. R. 47 All. 513.— ITO. 

PART IX. SECT. 2, SUB-SECT. 2. 

Bd. Joinder of parties.] •— (Uopsoli* 
dated Municipal Act, 1922, s. 172 
(1) (a), does not give power to join a 
city oorpn. as an “ other person, 
as a party to proceedings to avoid 
a municipal election. — R. (Jacques) 
V. MrrcsHBLL (1924), 65 O. L. R. 286.— 
CAN. 



county, alderman. Neither petitioner nor 
^ . had before the election declared himself 
to be a candidate at the election of county 
aldermen. Besp. declared himself to be 
elected amongst others a county alderman 
& petitioner was not elected. Petitioner, 
allemng himself to have been a candidate 
at flie election, presented a petition against 
the election of reap. ; — Held : petitioner 
was Hot right in alleging himself to have been 
a candidate at the election for county 
aldermen, as he had not been elected & had 
not declared himself before the election as a 
candidate for election, & the writing by the 
voter of petitioner’s name &> address on the 
voting paper did not amount to a nomination 
of him as candidate within Municipal 
Corporations Act, 1882 (c. 60), s. 77, & he 


VoL XX.— Elections. Cases 1598a— 1698. 

was not, under s. 88 of the Act, entitled to 
present a petition for the purpose of question- 
ing the election of resp. — Cambridge County 
Council Case, Fordham v, Webber, [1926] 
2 K. B. 740 ; 94 L. J. K. B. 891 ; 89 J. P. 
181 ; 41 T. L. B. 634 ; 69 Sol. Jo. 779, 
D. C. 

1598a. Time for — ^Last day falling on holiday.] — 

Buckingham v . Cottnter (1937), 54 T. L. 

129 ; 81 Sol. Jo. 944. 

1626. Add. Citation : — 8uh nom. Re Hereford 
Municipal Election Petition, Ex p. 
Garrold, 5 T. L. R. 411, 

1627a. .] — Plymouth Election Case 

(1929), 7 O’M. & H. 101. 


Part X. — Criminal Law, Penal Actions, and Injunctions. 

1693. Add. Annotation : — Consd. Thomas v. Bolton (1928), 139 L. T. 397. 


PART IX. SECT. 2. SUB-SECT. 3. 

sf. Absence of — Effect .] — Davies v. 
Mills, 11930] 1 W. W. R. 672 ; 42 
B. O. R. 606.— CAN. 

PART XX. SECT. 2. SUB-SECT. 8. 

B i. “ As nearly as may be ** 

county court scale.] — fie McBride & 
Stewart, [1932] 1 D. L. R. 624 ; O. R. 
176,— CAN. 

PART X, SECT. 2. SUB-SECT. 1. 

Bg» Against candidate — For corrupt 


practice — Proof reguired.] — Re South 
Bruce Provincial Ki^eotion, John- 
ston «. McCali.um, [1928] 1 D. L. U. 
104 ; 61 O, L. R. 392.— CAN. 

sh. Against voter — Casting more votes 
than lawful'— Mens rm.]— The doctrine 
of 'tnens rea applies to the case where 
a person Is charsred under Town Act, 
1927 (Sask.), c. 24, a. 136, with having 
voted oftener than he was entitled to 
do at a municipal election. — R. v, 
Holz, [19281 3 W. W. R. 80 ; 50 Can. 


Crlm. Cas. 298. — CAN. 

sm. Who may sue. 1— -In an action to 
recover a penalty for voting at an 
election of a member of tho Legislative 
Assembly, contrary to sect. 4 of 
Election Act : — HeM : though for- 
feiture & penalties belong to the Crown 
unless otnorwiso disposed of, tho sum 
forfeited under sect. 4 is a penalty 
within sect. 182 (1) for which an action 
may be maintained by any person who 
will sue. — Shrioley v. Taylor (1884), 
4 O. R. 396.— CAN. 
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Cases 1—60. 
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ELECTRIC LIGHTING AND POWER. 

Part I. — Powers of Board of Trade and Electricity 

Commissioners. 


4. Add, Annotations : — Aj^d. A.-G. v. London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Oh. 513. Consd. R. v. Electricity 
Comrs., Ex p, Yorkshire Electric Power Oo. 
(1927), 91 J. P. 191 ; R. v. Minister of Health, 
Ex p. Yaffe, [1930] 2 K. B. 98. Refd. R. v. 
Church Assembly Legislative Committee & 
Church Assembly, Ex p, Haynes Smith (1927), 
44 T. L. R. 68 ; R. v. Health Minister, Ex p, 
Davis, [1929] 1 K. B. 619; R. v, Korth 
Woi'oestershire Assessment Committee, Ex p, 
Hadley, [1929] 2 K. B. 397 ; SheU Oo. of Aus- 
tralia, Ltd. V, Federal Commissioner of Taxa- 
tion (1930), 47 T. L. R. 115 ; Minister of 
Health v, R., [1931] A. 0. 494 ; R. v. Webster, 
Ex p, Marshall (1931), 95 J. P. 226 ; R. v. 
Milk Marketing Board, Ex p. North (1934), 
50 T. L. R. 659. 

3 a, Amendment or revocation of special 

order.] — The power conferred by Electricity 
(Supply) Act, 1919 (c. 100), s. 26, to amend 
or revoke by special order any provisional 
order made under Electric lighting Acts 
& confirmed by Parliament, does not include 
a power to amend or revoke a special order 
by another special order. — R. v. Transport 
Minister, Ex p. Leicestershire & War- 
wickshire Electric Power Co, (1928), 139 
L. T. 660 ; 92 J, P. 171 ; 44 T. L. R, 823 ; 26 
L. G, R. 572, D. 0. 

3b. Alteration from direct to alternating current 
— Consent of Commissioners — Assessment of 


compensation.] — The Electricity Comrs. gave 
their consent to the supply of electricity by 
a corpn. being changed from direct to alter- 
nating current, subject to the following 
clause ; Unless otherwise agreed the under- 
takers shall at their own expense carry out 
the necessary alterations to consumers* exist- 
ing apparatus to suit the altered system & 
pressure of the supply or pay to each con- 
sumer injuriously affected by the alteration 
of system & pressure such sum as may be 
agreed or, in default of agreement, as may 
be determined by an arbitrator to be 
appointed on the application of either party 
by the Minister of Transport as the reason- 
able cost of & incidental to the change of 
system <fe pressure, including compensation 
for any loss or damage incurred in conse- 
quence of the alteration.** The claimant, 
who was an engineer, had in his business used 
for charging batteries an apparatus which 
was rendered useless by the change to alter- 
nating current : — Held : the claimant was 
entitled to receive from the corpn. as com- 
pensation, (a) the cost of supplying convert- 
ing apparatus which would enable him to 
continue charging batteries after the system 
had been changed, & (b) damages for inter- 
ference with his business during the process 
of change. — Lakeman v, Chester Oo. 
(1933), 148 L. T. 564 ; 97 J. P. 141 ; 49 
T. L. R. 288 ; 77 Sol. Jo. 198 ; 31 L. G. R. 
196. 


Part II. — Powers, Duties, and 

5. Add, Annotations: — Aa to {!) FoUd. A.-G. v. 
County of London Electric Supply Co., [1926] 

Ch. 542. As to (2) Refd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 

As to (3). Apld. A.-G. V. Gravesend Corpn., 
[1936] Ch. 550. Refd, A.-G. v. County of 
London Electric Supply Co., [1926] Oh. 542. 
Generally^ Consd. Damps Selsk Svendborg v, 6b 
London, Midland k> vScottish Ry. Co. (1929), 

20 Ry. & Can. Tr. Cas. 67. 

0a. Meaning of terms — “ Supply.^^] — For 

the purposes of the Electricity (Supply) Acts, 


Liabilities of Undertakers. 

** consumer’s terminals *’ are the ends of the 
lines of supply on the consumer’s premises ; 
& supply *’ means supply at the consumer’s 
terminals. — A.-G. v. Gravesend Corpn., 
[1936] Ch. 560 ; 106 L. J. Ch. 202 ; 165 L. T. 
409 ; 52 T. L. R. 205 ; 80 Sol. Jo. 74 ; 34 
L. G. R. 412. 

— « Consumer’s terminals.”] — A.-G. 

V, Gravesend Corpn., No. 6a, ante. 
Abstraction of water — ” Other source,”] — 
The King George Reservoir, belonging to the 
Metropolitan Water Board, is a river. 


PART I. SECT. 2, 

SB. Whether wider iurisdicHon of 
Public Utilities Board of Commissioners 
— Not Bt, John Power Commissioiners,] 
— Ex p . New Brunswick Powbr Oo. 
(N. B.), [1920] 1 D. L. B. 483.— CAN. 

Andover db Perth Electric 

Light Commissimers.] — Ex p, Andovbr 
& Pbbth Elbotbio Ltoht €k>ftiBs. 
<N. B.). [1926] 1 D. L. R. 569,— CAN. 

sd. Commiasioner of Toronto Mydro^ 
Electric Commission — Reappoinlm ^ — 
Vedidit/u.] — Comr. Of the Toronto 
Hydro-Electrio Oommlsslon Is not a 
mnnioipal officer & may be reappointed 
to his otfioe. — Beid v, Chkistik, (1935] 
2 D. L. B, 186 ; sub nom, R.. v, 
Ohrxstib. [1986] O, R. 212. 


PART II. SECT. 1, 

sg, Indian Electricity Act — Scope Of 
Act .] — ^The Indian Electricity Aot Is 
not a complete code making the holders 
of licences issned thereunder free from 
the control of any other law or 
authority in respect of their operatlona, 
building, macmnory & apparatus. — 
Madras Corpn. e. Madras EiEOTBro 
Tramwats, Ltd. (1930), I. L. B. 54 
Mad. 364.— IND. 

sm. Contr^ with local authority of 
adjoining disMct for supply — Meomnp 
of ** adjoining Sect. 282 of 

Municipal Corpus. Act. 1920, provides 
that a^ oonncU having established 
eleotHo light works for the use of the 

10 


borough & Its Inhabitants may con- 
tract with the local authority of any 
adloining district to supply electricity 
to such focal authority . , : — Bedd : 
the word ** adjoining In the snb-s^. 
must be constmed in Its primary 
meaning of lying next to ** or ** In 
actual contact with,” & therefore, deft, 
borough, which h44 established such 
electric light works, was not entitled 
to contract to supply eleotrioity to two 
boroughs situate respectively six & 
eight miles from deft. borougn.-^NEW 
Plymouth Borouoh Council v, Tara- 
naki ElbUtrio Power Board, [1933] 
A. O. 680 ; 102 L. J. P. a 212 149 

L. T. 594.— N.Z. 



Vol. ZX.— Eleotrio Lii^tiag. Ommm 6o— SOk. 


frt^ream, caxial, inland navigation or other 12. 
aource,*’ within Blectaicity (Supply) Act, 

1919 (C. 100), B. 16 (1),— MBTEOPOIilTAN 
Water Boarp v. Transport Minister is. 
(1926), 90 J, F. 62 ; 42 T. U B. 166 ; 24 
Ii. O. B. 289. 

6<h Statutory authority ineorporated by Electrieity 
CoRunIssloners — Power to promote bill for 
purposes of scheme — Extent of power.] — 

Defts. were a statutoiy body incorporated 
on July 29, 1925, by the Electricity Comrs. 
under Electricity (Supply) Act, 1919 (c. 100), 

& a scheme made thereunder. This scheme 
strictly defined their district & gave them only 
some of the powers available under the 
Electricity (Supply) Acts ; but clause 10 
authoiised them to promote “ any ** bill 
for the purposes of this scheme ” : — Held : 
deffcs., as a purely statutory body, were 
strictly bound by their scheme, & were 
neither expressly nor impliedly authorised 
by their scheme or the Acts to expend their 
funds in promoting a Bill for the improve- 
ment of their scheme by enlarging their 
district, or by obtaining additional powers 
omitted from their scheme, though 
adumbrated in the Acts. — A.-G. v. London 
& Home Counties Joint Edbctrictty 
Authority, [1929] 1 Ch. 619 ; 98 L. J. Ch. 

162; 140 L. T. 678; 93 J. P. 115; 45 
T. L. B. 235 ; 27 L. G. R. 337. 

10. Add. Annotation : — Refd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 

11. Add. Annotation : — Refd. Pamworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 

After this case add : — 

-.] — See^ nowy Electricity (Supply) Act, 

1926 (c. 61), 8. 48. 


Add. Annotcdixm: — Ab to (1) Consd. Caer- 
phiUy U. D. C. r, Griffin (1927), 44 T. L. R. 
132. 

Add. Annotation : — Refd. A.-G. v. Sunderland 
Corpn. (1929), 46 T. L. R-. 10. 


Sect. 9.— EXECUTION OF WORKS. 

SuB-sEOT. 1. — In General. 

17a. Right of undertakers to support — Pylons.] 
— West Midlands Joint Electricity 
Authority v. Pitt, Minister or Transport 
V. Pitt, No. 30a, post. 

26. Add. Annotations: — As to (1) Consd. St. 
Nicholas Aeons, London v. L. C. 0., [1928] 
P. 102. Refd. St. Nicholas Aeons v. L. C. C,, 
[1928] A. C. 469. 

80. Add. Annotation : — Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

80a. Wires carried over land — Sanction of Minister 
of Transport — “ Terms, conditions dc stipu- 
lations.*’] — (1) In the absence of consent by 
the landowner, it is for the Minister of 
Transport to consider whether a proposal 
to plaice electric lines across any land, under 
Electricity (Supply) Act, 1919 (c. 100), 
8. 22, should be sanctioned, if he decides 
to sanction the proposal, what “ terms, 
conditions & stipulations should be attached 
to liis sanction. Such “ terms, conditions <fe 
stipulations ” do not mean or include 
pecuniary terms, conditions or stipulations. 
(2) The Minister has no power to assess 
compensation payable to the landowner for 
a wayleave taken under Electricity (Supply) 
Act, 1919 (c. 100), s. 22 (1). Tlie claim of 
the landowner for compensation is to be 


PART II. SECT. 9. SUB-SECT. 2. 

g Erection of poles, J— 

The Hydro -Electric' Power CominiB- 
slon of Ontario has no right, either 
under Power Commission Act, 1916, 
s. 5, or otherwise, without the consent 
of the municipid corpn. controlling 
a highway, to place polos Sc wires 
upon the highway. — Hydro -Elecjtrio 
Power Commission of Ontario r. 
Grey County (1924), 66 O. L, R. 339. 
— 43AN. 


PART 11. SECT. 9, SUB-SECT. 6. 

fid. Removal of poles by county council 
— Liability for cod .) — ^Wnerc an elootrio- 
power Boaril In pursuance of the pro- 
Tiflions of the Eleotrio-pdwer Boards 
Act, 1925. has erected electrlo-Ilght 
poles on a road which is subject to the 
control & management of a county 
council, Sc subsequently the county 
council ofleots improYementa on such 
road, thereby necessitating the remoYal 
of the poles to new positions on the 
road, the county council is liable for 
the cost of such removal,— -Waitemata 
COCNTY CaUNOIL V. WAITBMATA 
Elbcjtmo-Power Board, [1932] N. Z. 
L. R. 94.— N.Z. 

See, aXao, case in Sect. 13. sub -sect. 2, 
post. 

PART 11. SECT. 11, BUB-SECT. 2. 

1 1 »■■»...„ Raihiire by default of 

undertaker.} — In an aotiionfor damages 
for failure to supply electric power 
under a contract made in Noy. 1912 
between the parties, it was admitted 
that defts. had developed enough 
power in Jam. 1921, when the shortage 
oeourted, to have supplied all require- 
ments of pltls., Sc that they did not 
give them the power owing to the 
requirements of other customers ^ 


Held: defts. could not sot up the 
requirements of other customers as 
modifying what on the face of the 
contract with pltfs. made com- 
pliance with pltfs.* demands an 
absolute undertaking. — Hoixinger 
Consolidated Gold Mines, Ltd. v. 
Northern Canada Power Co., Ltd., 
[1923] 4 D. L. R. 1205 ; 54 O. L. 11. 
608,— CAN. 


1 il. wyiether agreement ter 

minable by notice, 1— If a power to termin- 
ate a contract on reasonable notice Is to 
be implied it must be available to either 
party. Where, however, the power to 
terminate a contract, t.g. one for the 
supply of electric energy, is expressly 
given only to the party purchasing the 
energy, & there is a provision for a 
oontmuoufl payment by the purchaser, 
whether he avails himself of the counter 
consideration or not, it Is impossible 
to extend the power to terminate to 
the other party, the vendor, by Implica- 
tion of law. — OoNiAGAS Reduction 
Co., Ltd, V. Hydro-Eleotrio Power 
Commission op Ontario, [1933] 3 
W. W. R. 134 ; U9323 2 D. L. R. 811 ; 
r ’ . tl033J 3 D. L. R. 387, P. O.— 
MU. 


1 III. Under ogreeTneni with 

municipality’^Conslritciion of agree- 
ment .] — Maple Bidoe Corpn. v. 
Western Power Oo. op Canada, 
[19261 2 D. L. R. 626 ; 37 B. C. R. 
262.— CAN. 


jn I, While arrears of charges 

unpaid — JMAlUy for injury w aark- 
ness.] — Humphries v. Pictou County 
Power Board. [ 1931 ] 2 D. L. B. 671 : 
3 M. P. E. 26.— UAN. 

^ y, InslaUatUm by 

Refused of consent by 

Bleetrlo LlehtlnK Orders Oonflraatlaa 

(No. 14) Act, 1890. onsets by the 
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Schedule (Glasgow Corpn. Electric 
Lighting Order, 1890), s. 21, that the 
undertakers “ shall,” upon the request 
of an owner or occupier of any premiscB 
situated within a certain distance from 
a distributing main, ” give & continue 
to give a supply of [electrical] energy ” 
for such promises in accordance with 
the provisions of the Order. 

The tenant of a dwelling-honse, 
which formed part of a tenement. Sc 
was within the requisite distance from 
one of the undertakers* distributing 
mains, employed, with his landlord’s 
knowledge, his own contractor to make 
an installation of electricity in the 
dwelling-honse. The landlord owned 
the whole tenement, including a main 
electric cable connecting the tenant’s 
dwelling- bouse with the undertakers* 
distributing main in the street. On 
the completion of the work, the under- 
takers, having been I'cqucsted by tiio 
tenant supply electrical energy to 
the dwelling-house, refused to (lt> so 
until the landlord's consent had been 
obtained. The landlord, however, re- 
fused to consent to the supply Sc tc the 
use of the main cable on the ground that 
the cable used in the tenant’s instalia- 
waa not of the typo which it was lus 
practice to require for his j»7’opcrties. 
The tenant having, wdth coneuiTenco 
of the procurator-fiscal, chai^d 
undertakers, by way of complaint, %vitb 
bleach of thoir statutory obligation to 
gupi>lv electrical energy in ^frina oi 
sect. 21 of tho Order ; — Held : (1) with- 
o»it the landlord's consent to the supply 
& to the use of tho main cable, the 
tenant was not. legally or In fact, in a 
position to receive a supply of electrical 
energy in terms of sect, 21 of 
Order ; (2) in these circumstances, the 
undertakers were ROt bound to subply 
such energy. — Brand v. Glasgow 
CORPN., [1936] S, 0. (J.) 83.— SOOT. 
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determined by an arbitra<Jor under the pro- 
visions of the Electric Lighting Act, 1882 
(o. 66), & Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 67), but not 
under Lands Clauses Consolidation Act, 

1846 (c. 18). The enactments with respect 
to the purchase Sc taking of lands otherwise 
than by agreement in Lands Clauses Con- 
solidation Act, 1846 (c. 18), are expressly 
excepted from incorporation in Electric 
Lighting Act, 1882 (c. 66), which is to be 
read with Electricity (Supply) Act, 1919 
(c. 100), as one Act, & therefore cannot be 
incorporated in these Acts by implication. 

(8) A contiguous owner may have to give 
support to the land in which the pylon is 
erected (Lord Hanworth, M.R.). — West 
Midlands Joint Electricity Authority 
V, Pitt, Minister of Transport v. Pitt, 

[1932] 2 K. B. 1 ; 101 L. J. K. B. 401 ; 147 
L. T. 122 ; 96 J. P. 169 ; 48 T. L. R. 332 ; 

30 L. G. R. 219, C. A. 

Annotation: — As to (1) Refd. Canadian Electrical Associa- 
tion V. Canadian National Railways, [19341 A. O. 661. 

33a. To person requiring supply— Who Is 

— Receiver.] — A colliery co., at the time of 
the appointment of a receiver in a debenture 
holders’ action, owed a sum of money to an 
electrical distribution co. for electricity 
supplied to them. The distribution co. 
threatened to cut off the supply of electricity 
from the colliery co. unless payment of the 
arrears was guaranteed by the receiver. 

The receiver commenced an action to restrain 
the distribution co. from cutting off the 
supply. By South Wales Electrical Power 
Distribution Company Act, 1900, s. 40, it is 
provided that : the co. shall give a supply 
of energy to any person who requires a supply 
which may be given by this Act other than a 
supply in bulk upon that person entering 
into a binding agreement to lake the energy 
upon such terms as failing agreement shall 
be fixed by a single arbitrator appointed by 
the Board of Tr^e ” ; — Held : the receiver 
was a “ person ” within the sect. & was 
therefore entitled to require a supply of 
electricity upon the terms set out in the 
sect. ; & the distribution co. must be re- 
strained from withholding or threatening to 
withhold from him a s upp ly of electricity. — 
Granger v. South Wales Electrical 
Power Distribution Oo„ [1931] 1 Oh. 651 ; 

100 L. J. Oh. 191 ; 146 L. T. 93; 29 L. G. R. 209 

38a, General strike — Refusal to employ 

naval ratings — Agreement with union workers 
to abandon supply of power.] — Pltfs., who 
carried on business in S., were entitled, by 
statute Sc by contract, to receive from the 
S. borough council a supply of electrical 
power, but were deprived of this supply on 
certain days in May, 1926, when the general 
strike was in operation. In respect of this 
deprivation of supply pltfs. sued defts., who 
were the members of the Electricity Supply 
Committee of the S. borough council, to 
whom the council had lawfully delegated the 
management of the electricity supply, alleging 42a. 
that defts. had wrongfully & maliciously 
conspired Sc combined among themselves & 
with the London District Committee of the 
Electrical Trades Union to procure Sc induce 
the borough council, its servants Sc agents, 
to discontinue the supply of electrical power 
to pltfs. The writ in the action was issued 

12 


Digest Supplement. 

on Jan. 13, 1927. Defts. denied pltfs/ 
allegations, Sc pleaded Public Authorities 
Protection Act, 1893 (c. 61). At the trial 
it was proved that at the end of Apr, 1926, 
when the general strike was threatened, the 
Govt, made preparations for the maintenance 
of eiMential services Sc offered to provide naval 
ratings to take the place of workers who 
might go on strike. The Gk>vt. also issued an 
Emergency Order relieving the S. borough 
council from its obligation to supply the whole 
of the previous requirements of consumers of 
power by 60 per cent. Defts. did not accept 
the Govt.’s offer of naval ratings to work the 
electricity plant, considering it unwise to do" 
so in view of the likelihood of disorder in 
the borough ; but they discussed the position 
with the Trades Union Council Sc eventually 
resolved that if the union workers would con- 
tinue the supply of light they would abandon 
the supply of power. The result of this was 
that the supply of power to pltfs., as to all 
other occupiers of premises in the borough, 
was discontinued, whereby pltfs. suffered 
damage. The jury found that defts. in mak- 
ing the agreement whereby power was not 
supplied to pltfs. were not acting in good 
faith Sc in the honest belief that they wore 
carrying out their statutory duties, Sc that 
they were actuated by an indirect motive to 
injure pltfs. & to further the interests of 
those taking part in the strike. Upon these 
findings judgment was entered for pltfs. 
Defts. appealed : — Held : there was no 
evidence to support the jury’s findings. — 
SCAMMELL G. Sc NEPHEW, Ld’D. V. HURLEY, 
[1929] 1 K. B. 419 ; 98 L. J. K. B. 98 ; 140 
L. T. 236 ; 93 J. P. 99 ; 27 L. G. R. 63, 0. A. 

Annotation : — RMd. B, v. Minister of Health, Ex p, Yatfe, 
[1930] 2 K. B. 98. 

39a. Injunction to restrain supply by another 

person.] — Pltfs., a local authority empowered 
to supply electricity within a certain area, 
sought an injunction under Electric Lighting 
Act, 1909 (c. 34), s. 23, to restrain deft, from 
supplying electricity to certain consumers in 
the area : — Held> : as the supply of electrical 
energy was not deft.’s primary business, the 
action failed.— C aerphilly Urban District 
Council v. Griffin, [1928] Oh. 171 ; 97 
L. J. Oh. 139; 138 L. T. 616; 92 J. P. 6; 44 
T. L. R. 132 ; 26 L. G. R. 38. 

89b. Negligence in supply — Whether action lies.] — 
Where a statutory duty is imposed oh under- 
takers to supply electricity Sc default is made 
in ensuring a proper Sc sufficient supply which 
causes loss to a consumer who has received 
his supply by virtue of the statutory right 
& not under a special contract, no action lies 
at common law for damages for negligence 
against the undertakers. The only remedy 
is to enforce against the undertakers the 
penalty provided by statute. — Stevens v. 
Aldershot Gas, Water Sc District Light- 
ing Co. (now Mid-Southern District 
U^riLiTY Co.) (1932), 102 L. J. E. B, 12 ; 31 
L. G. R. 48. 

Supply to premises partly outside area — 

Point of supply within area.] — Defts. were 
authorised by the County of London 
(Northern Extensions) Electric Lighting 
Order, 1897, made under Electric Lighting 
Acts, 1882 (c. 66) & 1888 (c. 12), to supply 
electricity within an area adjoining the 
relators’ area of supply. Sect. 6 of the Order 



VoU XX.— Electric lAgbting. Cases 


proMbited the supply of energy by defts. 1 
beyond their area of supply, & Electric 
Lighting Act, 1909 (c. 34), s. 23, contains a 
general prohibition against supplying energy 
outside an authorised area. Defts. entered 
into a contract to supply a firm having a 
small part of its premises within defts.* area 
of supply & the remainder of the premises in 
the relators* area of supply. For the purpose 
of this contract defts. erected their apparatus 
on the part of the premises of the firm within 
their area, & the consumers’ terminals, that is, 
the point where the electricity wa^ passed from 
defts.’ service lines to the lines on the firm’s 
premises owned &; controlled by them, wore 
also on that part of the premises. The use 
of electricity on this part of the premises was 
trivial. In the circumstances the A.-G. 
brought an action on the relation of the 
relators to restrain defts. from supplying 
energy to the firm outside their area : — Held : 
the point of supply was the consumers’ 
terminals, & as the firm’s terminals were 
within defts.* area, defts. had not committed 
any breach of the prohibitions in their Order 
& the Act of 1909. — A.-O. v. County of 
London Electric Snppx.Y Co., [1926] Ch. 
642 ; 95 L. J. Ch. 357 ; 135 L. T. 601 ; 42 
T. L. R. 328 : 70 Sol. .To. 486. 

i : — Apld. A.-G. V. Gravesend Oorpn. (1935), 52 
T. L. H. 205. 

43a. Supply to railway company by order of 
Minister — Amalgamation of railways.] — 

Kesp. railway o<>., an amalgamated railway 
CO., was the owner of a railway undertaking 
situated partly within partly without the 
area of supply for electii(!ity purposes of 
resp. corpn., wliich railway undertaking 
included an und(Ttaki ng wJiicli was. before 
absorption, the undertaking of the W. rail- 
way CO. Ko part of the W. railway passed 
through or was situated within the are«a of 
supply of res)), cin'pn. Resf). co. had 
adapted part of the \V. railway to electric 
traction the (consent v’as obtained of the i 
Minister of Transport under Electricdty 
(8u]>ply) Act, 1926, s. 47, to the supply by 
r()sp. corpn. of eJectricity for the purposes 
(»f the W. railway. Resp. corpn. at present 
supplied resp, co. with electriinty, part of 
wiiich was used for operating certain capstans, 
wagon iioisls & traversers. It was con- 
tended that resp. corpn. was not competent 
to give, nor resp. co. competent to take, a 
supply of electricity tor the purpose con- 
templated, on iho grounds (1) that the W. 


railway did not, for the purpose of sect. 47 
of the Act of 1926, fomi part of a railway 
undertaking of whicb resp. co. was owner ^ 
tliai rc‘sp. co.’s i)ower to take a supply of 
electi‘icity for tlie \V. railway remained that 
confei‘re(i by the W. railway’s own Act, 
(2) tliat the words “ may supf>iy ” in sect. 47 
referred ba(d; (*xelusively to KhM’tric Lighting 
Act, 1999 (c. 31), s. 5 (I), & resp. corpn. did 
not bring itself witiiin that sect., (3) that 
the words “ for haulage & traction ” in 
sect. 47 ref(Tred to a, s}>ecial supply foi* that 
purpose only, tliat thej'o was no such supply 
by resp. corpn. to resp. co., A, that it could 
not, therefore, be said that resp. cc)r|in, was 
8Upx)lymg electricity to resp. co. within 
sect. 47 : — Held: (1) sect. 17 of the Act of 
1926 referred to ibe wholes \in(h‘rtakmg of 
resp. co., including the VV^ railway, 4fe resp. 
co. was cornpfdent to take a supply of 
electricity for the purpose cont(‘mi)latcd ; 
(2) the words may supply ” did not refer 
back exclusively to hdeetric Ijigid/mg Act, 
1909 (c. 31), s. .5 (1), A resp. corpn. came 
within those words ; (3) Die words “ for 

haulage A traction ” did not reder D) ri special 
supply for that/ ])urpose only. A, as lesp. 
corpn. was supplying electricity ior the 
general purposes of the co., including all the 
haulage traction involved in ofierating 
capstans, hoists travers(‘i’S, the corpn. was 
brought within sect. 47 & was compet(*nt 
to sux)pl>^ electricity to resp. co. for the pur- 
pose conteniTilated. -A.-Cf. 

Coiu»N. A London, Midland A Scottish 
Ky. Co., ! 1937] 3 All E. B. 691 ; 106 L. J. Ch. 
296; 157 L. T. 2i4; 101 J. R. 519; 53 

T. L. B. 989 ; 81 Sol. .io. 628; 35 L. G. B. 
,520 ; 26 By. A Can. Tr. Cas. 40, C. A. 

47. Add. Annotations: — As to (1) Rofd. Croditon 
Gas Co. r. Crediton U. C., [1928] Ch. 447. 
As to (2) Refd. Western Power Co. of Canada, 
Ltd. V, Matsqui Coipn., [1934] A. C. 322. 

50. Add. Annotation : — Refd. Western Power 
Co. of Canada, Ltd. v. Matsqui Corpn., [1934] 
A. C. 322. 

52. For the paragraph in the original volume 
substitute the following paragraph : — 

Not Incompatible with performance of 

statutory duties.] — By a Provisional Order 
of 1898 the B. Council were constituted 
electricity undertakers in B. with ]>ower to 
charge up to a certain maximum price, but 
with authority to make special agreements 
with particular consumers as t/O price. By a 


PART H. SECT. 11, SUB-SECT. 6.—A. 

p i. At fixed rate for definite 

period — WhetJier valid,] — In the absence 
of an erpresa or necessarily implied 
grant of power to pltf. town to contract 
to Bupply electno energy from its 
munlolpaf plant for a definite period at 
a fixed rate, held that such a contract 
was uUra vires, since it wiped out during 
its currency the statutory power of the 
town to fix from time to time such rates 
as it may deem necessary in the proper 
management of the utility, of which 
the council are in a sense trustees 
for the public. — Beoadvibw Town 
V , Saskatchewan Co-operative 
Creameries, Ltd., [1928] i D. L. R. 
1119; [1928] 1 W.W.R. 321; 22 Saak. 
L. R, 356.-^CAN, 

80 , Powers of municipalUy as under'- 
taker — No power to surcharge for delay 
in paymeni,] — A municipal wrpn., 
though It may allow discounts for 


prompt payment for snpplios of g^s or 
electricity, cannot surohargo for delay 
In payment unless It is given statu- 
tory authority so to do, & no such 
authority at present exists. — Nelson 
City Corpn. v, Busbridqk, [1930] 
N. Z. L. R. 269.-— N.Z. 

se. Prohibition against discrimination 
in grant to company — Construction of 
gra ^.] — By a contract made In 191 
resp. municipal oorpn. granted to appit. 
CO, the right & privilege to sell electric 
energy for lighting, heating, Pf>w6r, 
industrial & other purposes incidental 
thereto, within the municipality for a 
period of forty years. By chi^o 11 
the CO. agreed not to make any 
for suDDlvlug the corpn. or any of tne 

criminate against the oorpn. 

13 


residents of the municipality : 

(J) the prohibition against niaking 
higher charges was not Innifoa to 
charges made by appit. co. itscu, nut. 
extended to charw^.s mode Ic f<i > 
supplier in th(‘ ’ 

words “ similar 8cr\'j( (*s did .)ot rti-J 
to the character of the 
according as it rwnlcicil ^ ^ 

more or Ic.ss cosily, i>ut to the pin pose 

User of the clecfnc enei-gy .snpph‘^<l 
according to (dnssdications 
of rates. — P owi-.k 
CAN "i>A. lto c. Tt'- 

liO'Ltl A, C. 322 ; lU.i L. J. J . L*. 0/ , 
li() L. T. 41 J. P. a--^€AN. 

Bfr. Heriudion-^Orounds M or^r.]— 

Docbase in costs of Clergy is not a one 
ttuffleiont ground for the Public Uti ity 
ComiiiiBsiou to order a reducti^ of 
rates to the consumer. — R. v. PTOLlo 
OnuTiEs Commissioners, [1935] l 
D. L. R. 456 ; 9 M. P, r ^ 
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transfer deed of Pec, 31, 1901, approved by 
the Board of Trade, the B. Council trans- 
ferred the undertaking to defts. with a 
provision for retransfer if defts, made default 
in their obligations as undertakers. By a 
supplemental deed of same date, made 
without the approval of the Board of Trade, 
defts. agreed with the B. Council not to 
charge higher prices than those charged in 
the adjoining borough of S. In 1911 the 
B, district & the contractual rights of the 
B. Council were transferred to pltfs., the 
S. Oorpn., but defts, still remained electricity 
undertakers in B, Defts. having recently 
begun to charge higher prices than pltfs., 

Itfs. brought an action to restrain their 
reach of agreement. Defts. contended that 
their agreement was ultra vires both under 
Electric Lighting Act, 1882 (c. 66), s. 11, 
which prevented them from divesting them- 
selves of their statutory powers without the 
consent of the Board of Trade, & also under 
the general law applicable to statutory under- 
takings ; — Held : the agreement was a 

business transaction into which defts. might 
reasonably enter ; it did not fetter the powers 
of defts. was not incompatible with the 
performance by them of their statutory 
duties, & was not therefore ultra vires ,. — 
Southport Corpn. v. Birkdale District 
Electric Supply Co., [1925] Ch. 794 ; 94 
L. J. Ch. 371 ; 133 L. T. 354 ; 89 J. P. 149 ; 

60 Sol, Jo. 623 ; 23 L. G. R. 490, C. A. affd. 
siih nom . Birkdale District Electric Supply 
Co. V. Southport Oorpn., [1926] A. C. 355 ; 

95 L. J. Ch. 687 ; 134 L. T. 673 ; 90 J, P. 77 ; 

42 T. L. R. 303 ; 24 L. G. R. 157, H. L. 

Annotation : — Befd. Brown t>. Dagenham Urban District 
Connoil, ri929J 1 K. B. 737. 

54a. .] — A local authority were the 

undertakers for the supply of electricity in 
their district, but no electric inspector had 
been appointed for that district, & con- 
sequently the meters which the local 
authority supplied to their consumers, 
although standard meters, were not duly 
certified as required by Electric Lighting 64. 
(Clauses) Act, 1899 (c. 19), Sched., s. 49. A • 


consumer of elecWcity objected to the 
demand made upon him for electrioitv alleged 
to have been consumcwi by him during a 
smnmer quarter. He alleged that either the 
meter had incorrectly registered the amount 
consumed or that the meter had been incor- 
rectly read. After a long correspondence the 
local authority cut oflf the consumer’s supply 
of electricity, alleging that they had the 
right to do so imder Electric Lighting Act, 
1882 (c. 66), s. 21. In an action in a county 
ct. by the consumer for an injunction to 
restrain the local authority from cutting off 
his supfJly of electricity the county ct. judge 
held there was a bond fide dispute between the 
consumer & the local authority as to the 
amount due & that therefore the local 
authority were not entitled to cut off the 
customer’s supply of electricity by reason of 
sect, 18 of the Electric Lighting Act, 1909. 
On an appeal by the local authority : — Held : 

(1) having regard to the finding of fact by 
the county ct. judge that there was a honA fide 
dispute between the parties the local authority 
were not entitled to cut off the consumer’s 
supply of electricity by reason of Electric 
Lighting Act, 1909 (c. 34), s. 18, as the cutting 
off of a supply of electricity was a most 
effective & practical refusal of supply ; 

(2) inasmuch as the meter furnished by the 
local authority to the consumer was not a 
duly certified meter as required by Electric 
Lighting (Clauses) Act, 1899 (c. 19), Sched., 
s. 49, the register of that meter was not 
conclusive evidence of the value of the supply. 
Joseph v. East Ha3vi Corpn., [1936] 1 K, B. 
367 ; 105 L. J. K. B. 410 ; 153 L. T. 444 ; 
99 J. P. 431 ; 61 T. L. R. 679 ; 79 Sol. Jo. 
625 ; 33 L. G. R. 431, O. A. 

56a, Refusal of supply — Bona flde dispute pending.] 
— Joseph v. East Ham Corpn., No. 64 
Overhead wires — What statutes applic- 
able.] — West Midlands J6int Electricity 
Authority v. Pitt, Minister op Transport 
V. Pitt, No. 30a, ante. 

Add, Annotation : — Refd* Greigola Merthyr 
Co, V, Swansea Oorpn. (1927), 138 L. T. 465. 


PART II. SECT. 11, SUB-SECT. 6.— B. 

Q 1. Inaccurate accounts sub^ 

mitted.] — -AppItH., a private co. which 
ffcneratcd & siippUod olootTi<*a,l power 
m the y of Fredericton, New Bruns* 
wick, were, however, a ** public 
utility ” CO, within Public Utilit ies 
Act. H. S,, 19157, of New Brunswick, 
Sc were accordingly under a wtatut/ory 
duty to furnish rc^asoiiably adequate 
ftorvice Sc facilities, & were strictly 
Uraited, in accordanoo with tiled sclieds, 
open to public inspection, as to the 
rates, tolls & chaiijres wtiich they could 
make & exact, lloeps., who carried 
on a dairy business in Fredericton, 
iKJUght from appite, electric energy 
which they used in the manufacture 
of butter, lot^-oream & other milk pro* 
ducts. To arrive at the coiTect amotmt 
of electric energy supplied it w^as 
necessary to multiply Ih© meter dial 
reading by ten, but owing to a mistake 
on the part of the applts. that was not 
done over a period of twenty-eight 
months, with the result that during 
that time the resps. were charged with 
only one-tonth of the eloctrio eneigy 
supplied to them. On a claim by 
applts. to recover the balance of nine- 
tenths : — Meld : applts. were not 
estopped from recovering the sum 
claimed. The duty Imposed by the 
Public Utilities Act on applhs. to 
charge, Sc on reaps. "to pay, at scheduled 


rates, for all the electric current 
suppllotl by the one Sc used by the 
other could not bo defeated or avoided 
by a mere mistake in the computation 
of accounts. The relevant sects, of the 
Act were enact, od for the benefit of a 
section of the public, Sc in such a oos© 
where the statute Imposed a duty of a 
positive kind it was not open to reaps, 
to set up an estoppel to prevent it. 
An estoppel is only a rule of evidence, 
Sc could not avail to release applts. 
from an obligation to obey the statute, 
nor could it enable resps. to escape 
from the statutory obligation to pay 
at the scheduled rates. The duty of 
each party was to obey the law. — 
Maritime Kucotric Oo., Ltd. v. 
General Dairies, Ltd., (1937J A. C, 
610 ; [1937J 1 All E. R. 748 ; 106 

L. jr. P. O. 81 ; 156 L. T. 444 ; 63 
T. L. R. 301 ; 81 Sol. Jo. 156, P. U. 

»k. VFhelher esUiiled to lien — Under 
Public Utmica Act, R, 8, 0„ 1914 
(c, 204), 8. 27.3 — ^WEI^LAND City e, 
Ezjbotrio Stxbsi. Sc Metals Co„ Ltd., 
11027] 2 D. L. R. 168 ; 60 0. L. E. 
I27.--OAN. 

Suppiu to 

Tmantsceicted,] — Bud: the only right 
of the xmdertofcew was to roooveit 
damages for the refusal of the oon- 
sumers to carry out thofr oontraet. — Re 
MuRiTTBIOK PROPERTIIBS, LTD 
2D.L.R.93; 60O.L.B.1S2. 

14 



PART II. SECT. 13, SUB-SECT. 1. 

sp. Injury to U)orkman — lAmitation 
of action — EUctric- Power Boards Act, 
1925, a. 127.] — Applt., who was em- 
ployed by rosps., a body corporate 
constituted under the provisions of 
Electric-Power Boards Act, 1925, 
alleged that on June 6, 1930, while 
working on a transformer connect.t»d 
with high powered linos he met with 
an accident Sc sustained Injuries. He 
issued a writ against the r6sps. on 
Apr. 1, 1932, claiming general Sc special 
damages. On July 5, 1932, he de- 
livered an amended statement of claim, 
basing his claim alternatively on (a) a 
breach of an Implied term of his con- 
tract of employment, or (5) a breach of 
duty owed by the resps. to him as a 
workman in their employ :—Beld : 
the claim was out of time under 
sect, 127 of the Act. The statutory 
words were characteriaed by the utmost 
amplitude, Sc the action was one 
against resps. for something done or 
omitted to be done In the execution 
or intended execution of the Act within 
soot. 127. It mattered not whether 
applt. 'a claim was regarded as based 
on implied contract or tort.— V incent 
V. TAURANOA ELECfTRIO-POWICR BOARD, 
fl937] A. a 196: 11936] 3 AU K. E. 
884 ; 106 L. J. P. O. 11: 166 L. T. 
161 ; 80 Sol. Jo. 1034 P. d— N.Z. 



64fiu Notice by highway authority ol intention to 
reinstate road — suability ot undertaker tor 
injury to |iubilo.l — The receipt of a notice 
undOT Electric Lighting (Clauses) Act, 1899 
(c. 19), Sched*, para. 16, does not relieve the 
undertakers from their duty to protect the 
public from injuries sustained owing to the 
roadway not having been reinstated after 
an excavation has been made by them^ if the 
highway authority fails to comply with their 
requisition. 

a notice under para. 16 to the 
undertakers need not be a written notice & 
can be inferred from a course of conduct. — 
Pbaboej V. County of London Ei*bctiiic 
Supply Co., Ltd. (1936), 34 L. G. B. 349. 

64b. — ^ — Whether writing necessary.] — Pbabce v* 
County op London Supply Co., Ltd., 
No. 64a, ante, 

65a. Liability for — Under Electric Lighting (Clauses) 
Act, 1899 (C..19).] — Pltf., who was a farmer, 
was the occupier of property in the neigh- 
bourhood of an electricity power station 
which had been erected by deft, corpn. under 
Parliamentary powers & which emitted fumes 
heavily charged with sulphur & sulphur 
compounds so as to damage the property 
occupied by the pltf. In an action for a 
nuisance: — Held: (1) above Act did not 
expressly make defts. liable for a nuisance, 
but (2) as defts. had not proved the uuisance 
to be the inevitable result of the exercise of 
their statutory powers pltf. was entitled to an 
injimction & damages. — ^Manchester Corpn. 
V, Pabnworth, [1930] A. 0. 171 ; 99 L. J. K. B. 
83 ; 46 T. L. R. 86 ; 73 Sol. Jo. 818 ; 94 J. P. 
62 ; sub nom, Farnworth v, Manchester 
Corpn., 142 L. T. 146 j 27 L. G, R. 709, H. L. 

AnnokcHon : — Generally Refd. Markland v, Manchester 
Oorpn., {19341 1 K. B. 666, 


VoL XX.— Eldotrio Lighting. Cases 64ar-*84iu 

67. Add, Annotations ; — ^Retd. Farnworth v, Man- 
chester City Corpn., [1929] 1 K, B. 533 ; Price 
V. Hilditch, [1930] 1 Ch. 600 ; West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v, Pitt (1932), 96 J. P. 169. 

70a. Fumes — Injunction.] — ^Manchester Corpn. 
V, Farnworth, No. 65a, ante, 

72. Add Annotations: — Consd. Noble v, Harrison* 
[1926] 2 K, B. 332. Distd. St. Aimers Well 
Brewery Co. v, Roberts (1928), 140 L, T. 1 ; 
Bartlett v. Tottenham, [1932] 1 Ch. 114; 
Fardon v, Harcourt-Rivington (1932), 48 
T. L. B. 215 ; Wilkins v. Leighton (1932), 76 
Sol. Jo. 232. Apld. A.-G. v, Corke (1932), 
48 T. L. R. 650. Refd. Ilford U. C. v, Beal, 
[1926] 1 K. B. 671 ; Booth v, Thomas (1926), 
96 L. J. Ch. 160 ; Smith v. G. W. Ry. (1926), 
135 L. T. 112 ; Glanville v. Sutton (1927), 
44 T. L. R. 98 ; G. W. Ry. v. S.S. Mostyn, 
[1928] A. C. 67 ; Pontardawe, R. D. C. v, 
Moore-Gwyn, [1929] 3 Ch. 656 ; Sycamore v. 
Ley (1932), 147 L. T. 342 ; Bishop v. Con- 
solidated London Properties, Ltd. (1933), 
102 L. J. K. B. 257 ; Knott v, London County 
Council, [1934] 1 K. B. 126. 

73. Add, Annotation : — ^Refd. Manchester Corpn. 
V, Farnworth (1929), 46 T. L. R. 85. 

76. Add, Annotation : — Apld. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 633. 

84a. Fire caused by faulty circuit — Damage by 
water.] — (1) In premises adjoining those of 
pltf. a fire originated, owing to some un- 
known defect in the electrical wiring. Pltf.’s 
premises were damaged by the water used 
for extinguishing the fire : — Held : in the 
absence of any proof of negligence by defts. 

1 in the installation or the maintenance of the 
electrical wiring, they were not liable in 


PART H. SECT. 13, SUB-SECT. 2. 

St. Falling leirea — Oovwenaation ,) — 
Damage to land or stock from falling 
wires, arising apart from nnanthorised 
or negligent acta on tbe part of a power 
boaurd for which claimants would have 
a remedy by action at law : — Held : 
Improbable A too epeoulattre to form 
a subject of compeneatloii. — W ood v. 
Taranaki Klbotbto-Powkr Board, 
[19273 N. Z. L. R. 392.~N.Z. 

PART II. SECT. IS, SUB-SECT. 3. 

78 li. .] — ^Tho use of electric 

energy for lighting Or other domestic 
purposes is so reasonable & prevalent 
that to bring electricity upon land or 
premises for such purposes Is to use the 
lamd or premises in a natural Sc not an 
unnatural way. A person who keeps 
on his premises electric energy for 
domestic purposes is bound to exercise 
reasonable care to prevent damage 
therefrom accruing, but he is not 
responsible for damage not due to his 
own default.^ — D hanai. Soorma v, 
Banooon Indian Tblkgraph Assoon., 
Ltd. <1936), iTl. R. 13 Ran. 369.— 
IND. 

1 (p. 213) i. — Fuse during storm — 
Conmbuiory nsgligenoe,] — ^A fuse be- 
tween high tension wires Sc a trans- 
former was ignited during a storm Sc a 
person klUed : — Held : the co. was not 
liable, as the deceased had approached 
too near the live wire without excuse, 
— POTVIN V , Gatinrau Edkotrio 
Lioht Oo., {1936} 4 B. L. R. 1 ; 6 
E. L. J. (Oan.) 99.-— CAN. 

o i, — Iftdwp to licensee with 

tu>^ of dmmr ,] — An notion for 
damages for personM Injuries sustained 
by plSE. as the result of his fishing-rod 


coming into contact with an electrical 
transmission wire which deft. co. main- 
tained under an easement therefor 
granted by the owner of the land over 
which the wire was carried. The land 
was in the possession of a tenant & the 
pltf, had, apparently, the implied 
assent of the tenant to go on the land. 
The imy found deft, negligeut in main- 
taining the wire too near the ground, 
but also found that pltf. had been 
oontrlbutorily negligent, & apportioned 
the damages. The judge dismissed 
the action, on the ground that the 
cause of action as set up tn the plead- 
ings was confined to aneged breaches 
of the regulations for such wires under 
Eleotrloal Energy Inspection Act, 
R. 8. B. C., 1924 (o. 77) :—Held : the 
appeal should be dismissed, on the 
ground that pltf. was aware of the 
danger but took no oaro to ayold It, & 
deft, owed no duty to him to have Its 
wire strung higher. — Salb v. East 
Kootbnat Power Co., Ltd. (No. 2), 
[19311 3 W, W, R. 117 ; 4 D. L. R. 221 ; 
44 B. C. R. 141 ; ajfd,, [1931) 4 D. L. R. 
693 ; S. O. R, 712.— CAN. 

o ii. On standard,} — Pltf., 

a boy of ten years, claimed damages 
for personal Ininries occasioned by the 
negligence of defts. His Injuries were 
sustained by coming In contact with 
wires carrytog an ^eotrio current at 
the top of a standard & of falling from 
the standard : — Held : defts. not 
liable. — K bnntv. EnBoi^RiciTy Supply 
BOARD, [19321 L R. 73.— IR. 

o Power line in tree — Short 

circuii during 

Ottawa EiiBoiRio Oo,, [ipsi^] i 
D. L. B. TOSraffd., 11031] S. O. R. 
407 ; 8 D .L. H. 118.— CAN. 


o iv. Improver supply of high 

tension current.] — One of pltfs., a boy 
lying in bed in the house of his mother, 
the other pltf., was burned by a current 
of electricity from the town supply : — 
Held : (1) the town corpn. was liable 
for the acts of the Boards of Comrs. 
appointed under a bye-law ; (2) the 
system was defective, since it consisted 
of a high tension current ; (3) there 
was no contributory negligence, 
although the Iron bedstoad was in 
contract with a radiator in contact 
electrically with the earth, for this was 
nsual & common. — Y oung v. Gkavkn- 
HURST (1910), 22 O. L. R. 291 ; affd. 
(1911), 24 O. L. R. 4G7.— CAN, 

78 i, Limitation of — Statutory 

authority.] — The principle of Hylands 
V. Fleioicr, No. 72, does not applj^ to 
persons properly exercising thoir 
statutory powers. — H anoo(?k: v. Mrj>- 
LAND Junction MuNrciPALiTv Cokpn. 
(1926), 28 W. A. L. R. 91.— AUS. 

sk. Liability of licensee for Uakape— 
Althemgh suprdy line eons rue fed by 
consumer,] — Whore a supply Iiuo is 
constructed by the eonsnuior the 
licensee remains liable for leakage of 
the current through the supply line.— 
Rangoon ELECTiao I'hamway 
Supply Co., Ltd. r. KiNO-kMrmtoK 
:1933). I. L. R- 11 162.—TND. 

Bg. Standard of care reyiii red, ]~ Co^ 
supplying olectri(aty for JigbUng & 
power are engaged in an operation of a 
dangorous natiu*e & are bound to 
exorciise over their systems a super- 
vision & diligence proportionate to the 
peculiar & dangerous churaoter of the 
commodity in which they de al.— 
Blumsen V. National Light & Power 
Go., Ltd., [1934] 1 W. W. R. 267.— 
OAN. 
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damages to pltf. under the doctrine of 
Rylands v. Fletcher. 

(2) For the purpose of reinstating both 
premises a hoarding was erected just outside 
pltf.’s premises, interfering with access to 
them. Pltf.’s trade in fact increased during 
that period : — Held : it was impossible to 
say that there was no interference with 
pltf.’s trade by reason of the erection of the 
hoarding & damages were assessed under this 
head at £16, if upon appeal they should be 
held to be rocoverable.—CoLLiNGWOOD v. 
Home & Ooloniat^ Stoees, Ltd., [1936] 1 
AU E. H. 74 ; 80 8ol. Jo. 167 ; affd., [1936] 
3 All E. K. 200, C. A. 

84b. Measure of damages — Erection of hoard- 

ing during rebuilding — Interference with 
access.] — ^Codlingwood v. Home & Colonial 
Stores, Ltd., No. 84a, ante. 

88a. Basis of assessment — Deduction of sinking 
fund payments.] — An electricity undertaking 
carrying on business under statutory powers 
was requii’ed by statute to set aside out of 
revenue certain sinking fund payments to 
provide for the value of its physical assets 
when the undertaking would be transferred 
to a joint electricity authority in 1971 : — 
Held : in arriving at the rateable value of 
the undertaking, on the “ profits ” basis, the 
sinking fund payments were not to be de- 
ducted from the profits. — St. James’ & Pall 
Mall Electric Lighi' Co., Ltd. v. West- 
minster Assessment Committee, [1934] 
A. C. 33 ; 103 L. J. K. B. 9 ; 160 L. T. 123 ; 
98 J. P. 20 ; 50 T. L. R. 75 ; 77 Sol. Jo. 815 ; 
32 L. G. R. 1, H. L. 

Annotation : — Befd. Tte Southern Railway Co. Appeals 
(1935), 162 L. T. 299. 

103a. What amounts to employment by 

“ authorised undertaking ” — Employment 
when claim arises.] — The claimant N. had 
been employed as an electrical engineer by a 
co. supplying electricity at P. The co. 
entered mto an agreement with an authorised 
undertaking at N. to take electricity in bulk 
from that undertaking, & ceased itself to 


supply electricity from the date of the agree- 
ment. The co. then dismissed the claimant, 
having no further need for his services. He 
claims to be entitled to compensation under 
Electricity (Supply) Act, 1919 (c, 100), s. 16, 
on the ground that he had suffered loss of 
employment in consequence of an agreement 
between authorised undertakers within that 
sect. ; & he based the amount of his claim 
on the fact that he had been, in receipt of 
an annual salary. The referee held, subject 
to the opinion of the ct. on a special case, that 
the claim of the claimant was correct, & that 
the amount of compensation to which he was 
entitled was £1,160 : — Held : on argument 
of the special case, (1) although at the time 
when the agreement was made between the 
P. CO. & the N. undertaking the co. was not 
an authorised undertaker, it had since 
become an authorised undertaker & was one 
at the time when this claim arose, ^ it was 
therefore covered by the reference in sect. 16 
to authorised undertakers ; & (2) on the 

facts, the claimant was employed at a weekly 
& not an annual salary, & the compensation 
due to him must be calculated accordingly. — 
Naylor v. Peacehaven Electric Light & 
Power Co,, Ltd. (1931), 47 T. L. R. 535. 

108b. — — Employment at “ annual salary — 
What amounts to.] — Naylor v. Peacehaven 
Electric Light & Power Co., Ltd., No. 
103a, ante. 

103c. Meaning of “ scheme.’'] — Electricity 

(Supply) Act, 1919 (c. 100), s. 16, provided 
that if . . . within five years from the 
date when under this Act ... a scheme for 
the improvement of the supply of electricity 
in any district has come into operation,** 
any servant who has been regularly employed 
in any authorised undertaking proves fhat in 
consequence of the scheme he has suffered 
loss of employment or diminution of wages 
he shall he entitled to compensation. The 
Electricity Comrs., in order to provide for 
the improvement of the existing organisa- 


PART II. SECT. 16, 

so. Aasessment of franchise — Va- 
lidity.} — Applt. had a special franchise 
for supply of eleotrlc ligrht & power 
to reap. town. It had only a distribu- 
tion system within the town. Its 
generating plant being elsewhere. The 
town assessed the pole line & distribu- 
tion system at 13,000 & the franohiso 
at 67,000, Applt. contended that, as 
it had no property In the town except 
that assessed at $3,000 as aforesaid, 
the $7,000 assessment on the franchise 
was lUogal : — Held : the assessment 
did not violate sect. 413 (6) of Town 
Act, Bask, 1927. Assessment must be 
made of the land &, ** in addition,” of 
the Hpociol franchise according to the 
method of determination laid down. 
Any argument that might otherwise 
bo based on ” double assessment *' was 
met by the express statutoiy pro- 
vision. — Canadian Utiutibs, Ltd. tj. 
Strasboubg Town, [1931] 8. C. R. 
72 ; 2 D. L. R. 43.— CAN. 

sr. Offices of Power Commission,] — 
Nova Scotia Power Commission is 
expressly exempted from taxes for 
ofllcea occupied under a lease, by 
Power Commission Act, 1930. — Be 
Nova Scotia Power Commission 
& Bank of Nova Scotia, [19361 3 
D. L. R. 495 ; 9 M. P. R. 476.— CAN. 

St. Plant of Power Board.} — The 
exemption of ” machinery, whether 
fixed to the soil or not,” from the 
definition of ” rateable property ” in 


Rating Act, 1925, 8. 2, includes the 
whole of the plant of an electric- 
power board for tho generation of 
electricity by water-power, & is not 
applicable only to the moving parts of 
such plant—namely, tho turbines 
which drive the generator together 
with the generator Itself. — Grey 
County v. Grey EDEcrraio-PowBR 
Board, [193G] N. Z. L. R. 247,--N.Z. 

PART IL SECT. 24. 

■q. Whad mvst be s/kwm.l — To 
estahUah the offence, under sect. 47(1) 
of tho Electric Llgnt & Power Act, 
1928, of fraudulently using electricity 
of any undertakers, it must clearly 
appear that tho person charged used 
the electricity with intent to defraud 
the undertakers by depriving them of 
their electricity without due payment 
therefor. — Foster v. Damyon, [1932] 
Argus L, R. 477.— AUS. 

PART II. SECT. 26. 

sa. Property in apparatus on 
premises — Transformerst switches dt 
bulbs.} — HeJd: the words ” dynamos, 
poles & wires” in 3 Edw. 7, 1903. 
o, 45, 8. 20, refer to the equipment 
necessary to render electricity avail- 
able for the ratepayers generally, as 
contrasted with equipment necessary 
to supply any individual ratepayer. 
The expression ” all other machinery ” 
construed ejusdem generis with the 
words ” poles & wires ” 
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does not include transformers, switches 
or electric bulbs in private houses or 
factories, & which would only benefit 
the individual ratepayers & not the 

E meral body of the ratepayers. — Ex p. 

BWis, [19231 1 D. L, R. 146 ; 50 
N. B. R. 446.— CAN. 

PART II. SECT. 27 

sb. Whether compulsory — Agreement 
with provision for arbitration con- 
firmed by statute.] — An agreement 
between a municipality & a oo. for 
the supply of electric light & other 
services to the citizens of the muni- 
cipality contained a clause for the 
adjustment of rates in future between 
the parties writh provision for arbn., 
& an Act was passed in 1906 
confirming it & declaring it binding 
upon the parties ; — Held : the effect 
of the Act was not to turn the clause 
In the agreement into a statutory 
obligation to go to arbn. but the 
Act only made valid & binding what 
without it might have been an Invalid 
agreement. — Red Deer (City) v. 
Western General Electric Co., 
11924] 2 D. L. R. 317 ; 1 W. W. R. 
1092 ; 20 Alta. L, B. 372.— CAN. 

sd. Authority of counsel to refer 
dispute to arbitration — VaMdity of con- 
segnent award^Penver Commission Act, 
B. S. O., 1914 (c. 39), 8. 16.1— Beach v. 
Hydro Electric Power Oommisston 
OP Ontario, [19271 1 D. L. R. 277; 
[1927] 8. a R. 251.— CAN. 
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fcion for the supply of electricity in a district, 
made an Order under sect. 7 of the Act of 
1919, constituting an electricity district & 
establishing an Electricity Advisory Board for 
that district. The Order, which provided 
that the Scheme set out in the Sched. to 
the Order should operate & have effect, came 
into operation on June 4, 1924, having been 
previously confirmed by the Board of Trade 
<& approved by resolutions passed by both 
Houses of Parliament. Under the Scheme 
set out in the Sched. the Advisory Board 
could only make recommendations to the 
constituent bodies composing it & to the 
Electricity Oomrs. Para. 11 of the Scheme 
provided as follows : “ (1) The main outlines 
of the Technical Scheme for the improvement 
of the supply of electricity in the district, to 
which the general approval of the Comrs. is 
hereby given, are set forth in the Second 
Annex hereto, which Annex shall bo deemed 
to form part of this Scheme & shall have effect 
accordingly. (2) The Board shall take all 
steps within their power to secure the carrying 
into effect of the Technical Scheme, which 
may be modified or varied with the approval 
of the Comrs.” The main outlines of the 
Technical Scheme in the Second Annex pro- 
vided that certain generating stations, includ- 
ing a new one belonging to the Leicester 
Corpn., should be utilised under the Scheme 
& extended as might hereafter be determined, 
& that certain generating stations, including 
two belonging to the Leicester Corpn,, should 
be utilised until the load could be transferred 
to the new stations. Those two stations were 
closed down in Aug. & Sept. 1930, & a number 
of workmen employed therein in consequence 
lost their employment or suffered a diminu- 
tion of wages, & on Nov. 6, 1930, they claimed 
compensation from the Leicester Corpn. under 
Electricity (Supply) Act, 1910 (c. 100), s. 16. 
It was contended on their behalf that the 
word scheme ” in that section referred not 
to the Scheme in the Sched. to the Order, 
under which the Advisory Board was 
established, but to the Technical Scheme set 


.. Time for ascertaining value of property, la- 
under an Electric Lighting Confirmation 
Order Act, it was directed that a co. should 
sell, So a local authority might. So should 
urchase that part of the undertaking So 
usiness of the co., which was situate in the 
area of the local authority. After a notice 
to treat had been given the co. incurred a 
considerable amount of further capital 
expenditure in respect of the undertaking. 
The purchase-price having been left to 
arbitration & tlie arbitrators referring it to 
an umpire, the umpire in fixing the purchase 
price considered that the adjustment of the 
rights of the parties in respect of such capital 
expenditure, did not come within the award, 
So fixed the price without considering it. 
On an action brought by the co. for specific 
performance, it was submitted by the local 
authority that the co. could not show a good 
title to certain property comprised in the 
purchase. At the time of the hearing of the 
action the local authority were endeavouring 
to obtain leave to borrow the purchase 
money on the security of their rat-es : — 
Held : (1) the High Ct. in this action was the 
proper party to adjust the rights of the 
parties as to the additional capital expendi- 
ture, that an inquiry must be directed on 
the matter of the additional expenditure, the 
local authority being entitled to the under- 
taking of the co., as it was at the date of 
purchase subject to necessary fluctuations 
before completion, So that it could not have 
thrust on it an unduly enlarged undertaking ; 
(2) there must be an inquiry as to the title 
of the co. to the property sold, for the pur- 
pose of seeing if the local authority were 
entitled to any compensation ; (3) a decree for 
specific performance would be made in 
favour of the co., So a date fixed for comple- 
tion ; with liberty to apply to extend the date. 
— Metropolitan Electric Supply Co., 
Ltd. V. Marylebone Corpn. (1903), 67 J. P. 
382 ; 1 L. G. R. 673. 

Annotation: — Ab to (1) Apld. Oxford Corpn. r. Oxford 
Electric Co., Ltd, (1930), 143 L. T. 577. 


out in the Annex, which provided for the 
closing of the two generating stations & 
under which they were closed : — Held : the 
word scheme ” in sect, 16 meant the 
Scheme for the improvement of the existing 
organisation for the supply of electricity 
in any district which the Electricity Comrs. 
had to approve or formulate under sect. 5 
of the Act of 1919, <fe the Order giving effect 
to which in the present case came into opera- 
tion under sect. 7 of that Act, as soon as it 
was confirmed by the Board of Trade So 
approved by resolutions of both Houses of 
Parliament, the last of which in the present 
case was June 4, 1924, So consequently the 
claims for compensation were out of time. 
Further, even if the word “ scheme ” in 
sect. 16 meant Technical Scheme, inasmuch 
as para. 11 of the Sched. provided that 
the Second Annex, in which the main out- 
lines of the Technical Scheme were set out, 
should be deemed to form part of the Scheme 
So should have effect accordingly, therefore 
it came into operation on the same date 
as the Scheme. — Betts v. Leicester Corpn., 
[1932] 1 K. B, 679 ; 101 L. J. K. B. 263 ; 146 
L. T. 466 ; 96 J. P. 114 ; 48 T. L. R. 223 ; 76 
Sol. Jo. 129 ; 30 L. G. R. 163. 


106b. .] — By the Oxford Electric Lighting 

Order, 1890, which was a provisional order 
granted by the Board of Trade under the 
Electric Lighting Acts, 1882 (c. 66), So 1888 
(c. 12), power was given to the predecessors 
of applt. electric co. to supply electricity in 
O. In 1892 applt. co. became the successors 
of the undertakers named in the order of 
1890. Under sect. 63 of the order the local 


authority, resp. corpn., could within forty- 
two years give notice requiring the under- 
takers to sell, subject to all subsisting ligiits 
& contracts, at a price to be ascertained 
by either of two methods, the one selected 
in this case being by capitalising the net 
profits of the underti^king at 5 [)er cent, per 
annum upon the capital of tiic co. shown by 
the books of the co. to have bt^en properly 
expended on the undertaking at the date of 
the notice requiring the undertakers to sell. 
Sect. 4 provided that if the undertaking was 
purchased in accordance with the provisions 
of the order the local authority should from 
the date of such purchase be the undertakers. 
By sect. 8, the undertakers were required to 
keep accounts of the capital employed for 
the purpose of the business distinct from any 
other accounts. In accordance with sect. 63 
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notice was given by the coloration on 
Dec. 3, 1928, to the co. to sell. An action 
was brought by the corpn. to determine what 
was the proper method for ascertaining the 
purchase pnce to be paid by the corpn., 
& what was the date as from which the sale 
was effected & the corpn. became entitled 
to take the profits of the going concern. The 
corpn. claimed that the price should be 
arrived at by capitalising upon a basis which 
the order did not fix, a sum of 5 per cent, 
upon the capital of the co. shown by their 
books to have been properly expended upon 
the undertaking, upon the footing that that 
sum represented the annual net profits of the 
co.*s undertaking, & that they were entitled 
to the profits as from the date notice was 
given, namely, Dec. 3, 1928. The co. 
asserted that the price ought to be fixed by 
capitalising the annual net profits of their 
imdertaking upon a 5 per cent, basis, in 
other words, to first ascertain what the 
annual net profits were A; then the capital 
sum which, if invested at 6 per cent., would 
produce those profits, & that they were 
entitled to retain the profits down to the 
date when the purchase money had been 
ascertained, A the obligation of the corpn. 
to pay it had arisen. The judge accepted 
the view of the corpn. on both points, holding 
that the date from which the purchase was 
to take effect was not dependent on the fixing 
thereof by the Electricity Commissioners 
under Electric Lighting Act, 1888 (c. 12), 
s. 2, but was to be ascertained by reference 
to the provisional Order of 1890 alone : — 
Held : there would be difficult calculations 
necessitated by the co.’s method of arriving 
at the purchase price, A sect. 8 might be used 
as indicating that the method suggested by 
the corpn. was right A would simplify the 
calculation. Where there was no special 
indication of the date when property was to 
change hands the date of the transfer would 
be that of taking possession after a good 
title was shown, but here there were certain 
indications. The co, relied on sect. 4 of the 
order as showing that the date must be when 
the local authority acquired their rights 
A responsibilities upon payment of the 
purchase-money, buh sect. 4 dealt with a 
different matter to sect. 63, A did not eluci- 
date the interpretation of sect. 63, sub- 


olause 1| the clause elected as the basis lor 
arriving at the price. The words ** at the 

^ date of such notice ” in that sect, showed 
that to be the crucial date, — O xfoed Corpn. 
V. Oxford Eusbcttrio Co., Ltd, (1930), 148 
L. T. 677 ; 94 J. P. 229 ; 29 L. 0. R. 1, 
0. A. 

106c. Purchase of part of undertaking — Price — 
Construction of provisional order.] — ^Applts. 
were statutory undertakers for the supply of 
electricity in the Sale Urban District A in 
parts of the Bucklow Rural District under 
Ashton-on-Mersey Electric Lighting Order, 
1896, confirmed by the Electric Lighting 
Orders Confirmation (No. 6) Act, 1896. 
The question involved in the appeal was 
whether on the true construction of sect. 68 
of the Ashton-on-Mei^sey Electric Lighting 
Order, 1896, the price to be paid by the Sale 
Urban District Council (resps.) on the pur- 
chase of the part of the imdertaking authorised 
by the said order, which was situate within 
the district of resps., was a sum equal to the 
total expenditure on the whole undertaking 
or only a sum equal to the expenditure on a 
part of that undertaking. By sect. 68 of 
Ashton-on-Mersey Electric Lighting Order, 
1896 : “ (4) The price payable by the local 
authority shall be ascertained as follows : 
If the accumulated profits of the under- 
taking shall at the expiration of l.he notice 
amount to or exceed a return of seven A a half 
per cent, per annum on the total expendi- 
ture of the undertakers upon the undertaking 
including the cost of additions A alterations 
the purchase money shall be a sum equal to 
such total expenditure. If the accumulated 
profits of the undertaking shall at the said 
time not amount to such a return as aforesaid 
the pxirchase money shall be a sum equal to 
the total expenditure as aforesaid together 
with such further sum as will with the 
accumulated profits if any made by the 
undertakers amotmt to a return of seven A 
a half per cent. j>er annum as aforesaid ” : — 
Held : in sect. 68 (4) of the 1896 Order, 
“ total expenditure of the undertakers upon 
the undertaking meant the total expendi- 
ture on the whole undertaking authorised by 
that order. — Ajotrincham Ei^bctric Supply, 
Ltd. V , Sale Urban Districtt Council 
(1936), 164 L. T. 379 ; 100 J. P. 243 ; 80 
Sol. Jo. 204 ; 84 L. G. R. 215, H. L. 


Part IV. — Special Legislation — Power Acts 


111. Add* Annotation: — Consd. Southport Corpn, 
V, Birkdale District Electric Supply Co., [1926] 
Ch. 794. 

Ilia. Act authorising application by another party 
for power to supply energy within area of 


PART IV. 

at. Poioer OommUeian Ad, B, S* 0„ 


supply — Consent of undertakers unnecessary.] 

— R. v. Electricity Comrs,, Bxp* Yorkshirb 
Electric Power Co. (1927), 138 L. T. 230; 
91 J. P. 191 ; 44 T. L. R. 26 ; 26 L. G. E. 624, 


D. C. 


^Submisdon of qwsHon to electors I [1929] 3 D. L. R. 629; 63 0. L. R. 
Who-— are ** electors of the muniei- | 646. — OAfi. 
polity ***] — ELDRiDaB v. r 
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EQUITY. 

Part II. — Equitable Maxims. 


80, Add. Annotation : — Held. Tallack v. Tallack 
^ Broekema, [1927] P. 211, 

SI'. Add, Annotation : — Held, Re Anchor Line 
(Henderson Bros.), Ltd., [1937] Oh, 483. 

41, Add, Annotation : — Consd. Sutherland Pub- 
lishing Oo. V, Caxton Publishing Co., [1936] 
1 AU E. R. 177. 

44, Add, Annotaiiona : — Held, Wright v, Morgan, 
[1926] A. C. 788 ; A.-G. v, Goddard (1929), 
98 L. J. K. B. 743 ; Harrods, Ltd. v. Lemon, 
[1931] 2 K. B. 167 ; Solloway v, Johnson, 
[1934] A. 0, 193. 

59, Add, Annotation : — Reid. Charles v, Cardiff 
Collieries (1928), 44 T. L. B. 448. 

63* Add, Annotations : — FoUd. Re Arden, Short 
V, Oamm, [1935] Ch. 326. Refd. I. R. Comrs. 
V, Raphael, I. R. Comrs. v, Ezra, [1936] 
A. C. 96. 

.,] — When strict conveyancing 
phraseology is not employed in the limitation 
of an ecmitahle estate in freehold heredita- 
ments, the grant thereof will car^ the fee 
simple, if the instrument upon its proper 
construction discloses a clear intention to 
pass it. — Re Arden, Short v, Oamm, [1936] 
Ch. 326 ; 104 L. J. Ch. 141 ; 152 L. T, 453 ; 
79 Sol, Jo. 68. 

76. Add, Citation 132 L. T. 21. 


86. Add, Annotation : — As to (1) Apld. Berry v. 
Berry, [1929] 2 K, B. 316. 

101. Add, Annotation : — Hefd. Liggett (Liverpool) 
V, Barclays Bank, [1928] 1 K. B. 48. 

108. Add. Annotation : — Refd. Soviet Republics 
Union v, Belaiew (1925), 42 T. L. R. 21. 

133. Add, Annotations : — Generally^ Refd. Maine 
& New Brunswick Electrical Power Co., 
Ltd. V. Hart, [1929] A. C. 631 ; Simpson v, 
Maurice’s Exors. (1929), 45 T. L. R. 581. 

140a. S, P. Rich v. Sydenham (1071), 1 Gas. in 
Ch. 202 ; 3 Rep. Ch. 74 ; 21 E. R. 733. 

149. Add. A nnoifdi(m : -lietd. Harrods, Ltd, v. 
Testers [1937] 2 All E. K. 23(>. 

159. Add, Annotations: — As to (1) Consd. Re 
Wait, [1927] 1 Ch. 006. Refd. Cotton v. Ileyl, 
[1930] 1 Ch. 510. As to (2) Consd. Re Wait. 
[1927] 1 Ch. 606. Generally, Refd. Re Gil- 
lott’s Settlement, Ohattock v, Reid, [1934] 
Ch. 97. 

173. Add, Annotations: — Refd. Be Wait, [1927] 
1 Ch. 606; Ditcham v, MiUer (1931), 100 
L. J. P. 0. 177. 

177. Add, Annotation : — Consd. Be Blackwell, 
Blackwell v. Blackwell, [1929] A. C. 318. 

186. Add, Annotation : — Refd. Re Blackwell, Black- 
well V, BlackweU, [1929] A. 0. 318. 


PART I. 


1 vi, — Even if an Erigrlleh 

equitable doctrine should bo applied 
In any ease bo as to modify the olfect 
of an Indian Act, whioh may well bo 
doubted, the English doctrine of part 
performance aflcxjtlng the provlfdous 
of an English statute as to the right 
to sue upon a oontraot, cannot be 
applied so as to create without writing 
an interest which Transfer of Property 
Act, 8. 107, enacts can be created only 
by a registered Instrument. — ^Abiff v, 
Jadunath Majumbab (1931), 58 L. II. 
Ind. App. 91, P. C.— IND. 

1 vU. .1 — The law In India recog- 

nises no distinotion between legal & 
equitable estates. — Ohhatra Kumabi 
Dbvx 17. Mohan Bikbam Shah (1931), 
68 L. R, Ind. App. 279, P. C.—IND. 

1' vlil. .1 — The principles of 

equity as applied to the practice of the 
cts. In England should bo observed in 
the eta, of British India in oases In 
whioh there Is no law extant, which 
lays down a different procedure. — 
NABAKUMAR SlNUU DUI>HtTBlA 17. 
Fatkh SiNOH NahaR (1934), I. h, R. 
ai CJalo. 986.— IND. 


22 i. No interference with oration 
of 8tatuie,l — It is not open to the eta. 
in India to introduoe enforce 
equities modifying the statute law. — 
Babunqawa 17. Obxnnava (1951), 
I. h, R. 56 Bom. 656.— IND. 


22 ii. .]^Thect.Qaxmotdii9>en8e 

with the express terms of a statute 
by oonstruing them sis subordinate to 
the considerations of equity . — Be 
MiOHAitUB. 11933] 1 W. wTB. 466.— 
CAN, 


PART IL $SCT. 5, SlIB-SEOT. 1. 

97 1, ImpodHon of e^UaNte terms — 
As oandUim of iwrf.l— A person who 
seeks eaulty must do equity. Sc there- 
fore one who demands ^rformanoe of 
an agreement to hold property in 
trust lor him rntist be content to have 
the agreement equitably construed* — 


He Regal Phonogbaph Co., Ex p. 
Tbustke, (19241 1 D. L. R. 947 ; 4 
C. B. Li, 418.— CAN. 

PART II. SECT. 5, SUB-SECT. 2. 
sa. ApplicabU to school corporation.\ 
— Niagara Public School Board v, 
Qubibnbton Women’s Institute, 
[1926] 4 D. L, R. 13 ; 59 0. L. R. 213. 
—CAN. 

PART II. SECT, 6. 

130 Vi. .) — McGuire «. 

Prosser, 11925] 3 D. L, R. 866.— CAN. 


PART II. SECT. 7. 

167 i. Applicedion of maxim — Con- 
fined to persona entUled to enforce 
obUg(Uion,}---Wheu the obligation to 
do what ought to be done Is not an 
absolute duty but only an obligation 
arising from contract, tho maxim 
** equity looks at that as done which 
ought to have been done is applicable 
only in favour of some person entitled 
to enforce the contract as against tho 
person liable to perform it . — Be 
Michaklis, (19831 1 W. W. R. 465.— 
CAN. 

0 i. Executory agreement for lease 

of oumership — Ejectment .] — 

'. Jadu Nath Majumdab (1928), 

I. L R. 66 Oalo. 1090.— IND. 

0 ij, Assignment of future pro- 

perty ,] — In the absence of any statutory 
enactment, the principle of Collyer v. 
Isaacs, No. 173, supra, should be 
adopts in British India. — C o-opeba- 
TivK Hindusthan Bank, Ltd. v. 
Surbndranath De (1931), I. L. R. 
59 Calc. 667.— IND. 


PART II. SECT. 11, SUB-SECT. 1. 

192 IV. »1 — April, 1923. 

ttf. CO. entered Into an ogrwment 
I writing with B. for a lease to the oo 
If five yeajTS of certain land. B. died 
Feb. 1924. This action was brought 
1 May 20, 1924, against the exors. of 
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IJ. & against G., to whom the exors. 
had, in May, 1924, agreed to Bell the 
same land ; Sc the M. cso., to which the 
land was (by direction of G.) conveyed 
by tho exors. of B. on July 13, 1924, 
was added as a deft. Pltf. co. claimed 
speolflo performance of its agreement 
with B., a declaration that its righte 
were paramount to the rights of delta. , 
in the land, & In the alteruaUvo 
damages for delay in carrying out the 
agreement & for breach thereof. A cer- 
tificate of lis pendens was registered on 
May 21 , 1924. Gn May 20, 1924, which 
was after the making of the Beoond 
agreement, but before its registration 
on that day, defts. received notice of 
the claim made by pltf. co. Defts, 
G. & the M. oo. contended that they 
were purchasers In good faith without 
notice of pltf. co.’s claim & were 
entitled to the benefit of the Registry 
Act. K. S. O. 1914, o. 124, ss. 71, 72, 73 
& 75 : — Held: sect. 71 was applicable 
to the facts of the case : at the time of 
the purchase these defts, had no actual 
notice of pltf, co.'s claim or ugreeiiufrit, 
Sc their agreement was registered t»eforo 
pltf. co.’s — in fact the latter was never 
registered at all — & the proviHlous of the 
Act afforded them a c<jmplc^ defence, 
but, leaving aside the pr(> vis ions of the 
Registry Act, defts. had the l7etter 
equity. — P aramount Theatk^, 

V. BBANDENBEUaKR, [102HJ 4 1). L. B.. 
573 ; 62 O. L. B. 579.— CAN. 

Kb, Defence of purchase for value urith- 
out notice — Not pleaded — Right to ra’tae 
on appeal.]— Tho plea ot hor^ fide pm - 
chase for value is one which ought to 
be speclhc^liv alJeged ^Proved by 
those who rely on it. Where, there- 
fore, defts. did not plead that they 
were bond fide purobasers for value 
without notice & no issue was raised 
on this point, which was for the first 
time taken In argument in the appeUate 
ct. : — Held : the defence wa' uot 
available to defts. at the appeUate 
stage. — M urat Singh c. Phero Singh 
(1928), I. L. R* 7 Pat. 684*— IND. 



Cases 193a— 412. English and Empibb Digest Supplement. 


193a, Purotiase pendente Ute.] — A 

purchase pendente iite, though without actual 
notice, for a valuable consideration, shall 
be set aside. — SoEEELL v. Oabpenteb (1728), 
2 P. Wms. 482 ; 24 B. E. 825, L. O. 

AnnotcUions : — ConSd. Bellamy v. Sabine (1857), 1 De G. 

& J. 666 ; Wlarram e. Biiokley, [1894] 3 Cb. 483. Refd. 

Metcalfe v. Pulvertoft (1813), 2 Ves. & B. 200. 

219. Add, Annotation : — Refd. Clayton v, Clayton, 
[1930] 2 Ch. 12. 

233a. .] — Pltf. filed a bill to have a con- 

veyance set aside. Deft, had conveyed the 
estate to mtgees, : — Held : they, as pur- 
chasers for valuable consideration without 
notice, could not be interfered with. — 
Bujlley V. Bulley (1874), 9 Ch. App. 739; 
44 L J. Ch. 79 ; 30 L. T. 848 ; 22 W. K. 779, 
L. jrj. 


239a. .] — Haerison v. Forth (1696), 

Prec. Ch. 51 ; 1 Eq. Oas. Abr. 331 ; 24 E. R. 26. 

262. AnnotaUone : — For “ Refd. Stickney v. Eeeble 
[19163 A. O. 386 ” read Consd. Stickney v. 
Keeble. [1915] A, 0. 386.” 

Add Annotations : — Apld. Bernard v, WOliams 
(1928), 139 L. T. 22. Refd. Look v. Bell 
[1931] 1 Ch. 36. 

253. Add, Annotations : — Consd. He Sandwell Park 
CoUieiw Field v. The Co., [1929] 1 Ch. 
277 ; Lock v, BeU, [1931] 1 Ch. 35. Reid. 
Bernard v. Williams (1928), 139 L. T. 22; 
Harold Wood Brick Co, v, Ferris, [1935] 2 
K. B. 198 ; Pincoti r. Moorstons, Ltd. (1930), 
80 Sol. Jo. 207. 

255. Add, Annotation : — As <o (1) Refd. Watson & 
Everitt v, Blunden (1934), 18 Tax Cas. 402. 


Part ill. — Equitable Jurisdiction or Equitable Relief. 


E. R. 7 ; sub nom, Richardson v, Sturton, 
3 L. T. O. 8. 164. 


258a. S, P, Drewry v, Barnes (1826), 3 Russ. 
94 ; 6 L. J. O. S. Oh. 47 ; 38 E. R. 511. 

290a. An agent cannot file a bill against 

a principal, or a principal against an agent, 
for an account, except in the case of com- 
plicated accounts, where there is an insutfi- 
cient remedy at law. 

Pltf, filed a bill against persons who claimed 
various interests in a fund then in his hands, 
praying for an account, & that the rights of 
such persons might be ascertained, & for an 
injunction to restrain an action which had 
been brought against him by one of such 
persons for the recovery of the fund, to 
which action the pltf. had pleaded equitable 
pleas. Pltf. admitted by his bill that he 
held the fund as agent or trustee, & himself 
claimed an interest. Upon demurrer by the 
different defts. to the bill for want of equity : 
— Held : pltf. was entitled to maintain his 
bill, being in the nature of a bill of inter- 
pleader, to ascertain his rights as well as 
those of third parties. The demurrers were, 
therefore, overruled. — B lyth v, Whifpin 
(1872), 27 L. T. 330. 

292a. Pleading.] — Sturton r. Richard- 

BON (1844), 13 M. & W. 17 ; 2 Dow. & L. 
182 ; 13 L. J. Ex. 281 ; 8 Jur. 476 ; 153 


Aniwtatimis : — Refd. Eason v. Henderson (1848), 12 Q. B. 

986 : Henderson w. Eason (1851), 17 Q. B. 701. 

293a. One tenant in common locking gate 

& taking away grass.] — HpM : the circum- 
stances did not amount to an ouster, nor to 
a destruction of the common property, & 
the only remedy was a proceeding for an 
account. — Jacobs v Seward (1872), L. R. 
5 H. L. 464 ; 41 L. J. C. P. 221 ; 27 L. T. 
185 ; 36 J. P. 771, H. L. 

Annotation :—RM. Birkln v. Smith, [1909] 2 K. B. 112. 

303. Add, Annotation : — Refd. Soviet Republics 
Union v, Beladew (1926), 42 T. L. R. 
21 . 

329. Add, Annotation : — Refd. Bishun Chand Firm 
V, Seth Girdhari Lai (1934), 50 T. L. R. 465. 

34*7. Add, Annotation : — Refd. Anderson v. Equit- 
able Assce. Soc. of the United States (1926), 
134 L. T. 557. 

358. Add, Annotation: — Refd. Be Barratt, Na- 
tional Provincial Bank v, Barratt, [1925] 
Ch. 650. 

412. Add. Annotation : — ^Refd. Be Lynch-White, 
Smith v. Lynch-Wliite, [1937] 3 All E. R. 
551. 


PART III. SECT. 3, SUB-SECT. 1. 

80 . UigM to Tnaintain action — Dis- 
puted allegations raised by pleadings — 
Whether preliminary points raised.]— 
Pltf. having: brought an action against 
deft, for an account of moneys received 
by deft., on order was made in chambers 
for an acooxmt under the Rules of the 
Supreme Ot., 1909, Ord. 16, r. 1, Prior 
to the order being made pleadings had 
been delivered, & In his defence deft, 
made certain allegations which were 
disputed by pltf. : — Held : these 
allegations did not raise preliminary 
points to be decided before the taking 
of the accounts, but points which would 
axise upon the taking of the aoooiinta, 
— Mesuribr V. Connor, [1927] 
W. A. L. R. 66.~- AUS. 

PART III. SECT. 8, SUB-SECT. 8.— 
B. (a). 

sd. Materiality of error — Parties 
in fiduciary relationship .] — The cts. 


will grant permission to reopen an 
account that has been settled for 
errors less considerable than usual 
where the parties stand in a fiduciary 
relationship. — RaUim v. Low (1924), 
I. L. n. 8 Ran. 1.— IND. 

PART III. SECT. 8, SUB-SECT. 8.— 

B. (b). 

818 iv. ,] — ^Whore a single 

fraudulent error is discovered in settled 
accounts, the proper order for the ct. 
to make Is for tho reopening of the 
whole account. — Rahim v. Low (1924), 
I. L. R. 3 Ran. 1.— IND. 

PART III. SECT. 3, SUB-SECT. 8.--C. 

862 ii. For what mistakes ,] — 

Whore an orror ot importanoo has boon 
proved in an account stated, though 
such error may not be important 
enough to Justify tho opening of the 
settled accounts, tho ct, should permit 
the aocounts to be surohar^d Sc 


falsified generally. — R ahim v. Low 
(3 924), I. L. R. 3 Ran. 1.— IND. 

362 iii. Parties in fiduciary 

relationship ,] — The ots. will grant per- 
mission to surohaige & falsify an 
8W3count that has neon settled for 
errors lees considerable than usual 
whore tho parties stand in a fiduciary 
relationship. — R ahim v. Low (1924), 
I. L. R. 3 Ran. 1.— IND. 

866 i. Overcharge — Acquiesced <n.] — 
Where an overcharge has been paid by 
a principal with knowledge of the 
overohargo & without protest, be 
cannot be permitted to question such 
payment after tho accounts have been 
settled.— Rahim v. Low (1924), I. L. R, 
3 Ran. 1.— IND. 

PART III. SECT. 7. 

439 1. GeneraX rule ,] — Fort Frances 
P tiLP & Paper Oo. v, Spanish River 
Pdxp & Paper Ltd.. [1931] 2 

D. L. R. 97.— CAN. 
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Part IV. — Exercise of Equitable Jurisdiction by the 

High Court. 


Add, Annotations : — N,F. Legh v. Legh (1930), 
143 L. T. 151 ; Lynn v, Bamber, [1930] 2 
K. B, 72, 

495. Add, Annotations : — N.F. Legh v. Legh (1930)» 
143 L. T. 161 ; Lynn v, Bamber, [1930] 2 

K. B, 72. 

495a. .] — In an action for an account 

where the plea of limitation is raised, a reply 
that there has been a fraudulent concealment 
of the true facts is a good answer to the plea, 
& the doctiine of equity will apply & time 
only begin to run from the time the truth 
became known. — Lbgh v. Legh (1930), 143 

L. T. 151. 

dnru)tation : — FoUd. Lynn v, Bamber, [1930] 2 K. B. 72. 

495b. .] — Since the Jud. Acts the equit- 

able principle that active &: fraudulent con- 
cealment on the part of deft, constitutes a 
good reply to the Stat. Limitations is applic- 
able even to pure common law causes of 
action ; & even without the clement of 

active concealment the Statute is no answer 
to a claim based on fraud. 

In 1921 deft, sold pltf. plum trees war- 
ranted as “ Purple Pershore.” Pltf. some 
years afterwards, finding that the trees were 
not “ Puri)le Pershore,” brought an action 
in 1928 claiming damages for breach of 


warranty. Deft, denied the breach & 
pleaded the Stat. Limitations, In his reply 
pltf. alleged fraudulent representation by 
deft. & also fraudulent concealment of the 
breach :—-HeId : either of these pleas was 
relevant in answer to the Stat. Limitations. 
However, pltf. upon the evidence had failed 
to establish the charge of fraud. — L ynn v, 
Bamber, [1930J 2 K. B. 72 ; 99 L. J. K. B. 
504 ; 143 L. T. 231 ; 46 T. L. R. 367 ; 74 
Sol. Jo. 298. 

497a. Variation of specialty by parol agree- 

ment.]— Since by Jud. Act, 1873 (c. 66), 
s. 25 (11), as re-enacted by Supreme Court 
of Judicature (Consolidation) Act, 1925 (c. 49), 
3. 44, in the case of a conflict between the 
rules of law & the rules of equity the rules 
of equity are to prevail, a contract under seal 
may be varied by a subsequent parol agree- 
ment. — ^B erry V. Berry, [1929] 2 K. B. 316; 
98 L. J. Iv. B. 748 ; 141 L. T. 461 ; 45 T. L. R. 
524, D. C. 

501. Add, Annotation : — Refd. Hyman v, Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

604. Add, Annotation: — to (2) Refd. Re Wait, 
[1927] 1 Ch. 606. 

506. Add, Annotation: — Refd. Re Mason (1928), 
97 L. J. Ch. 321. 


Part VI.- 

509a. .] — Anon. (1676), 2 Cas. in Ch. 208 ; 

22 E. B. 913. 

611. Add. Annotations : — Apld. Commonwealth 
Trust V, Akotey, [1926] A. C. 72. Refd. Jones 
V, Waring & Gillow, [1926] A. C. 670. 


-Priority. 

591. Add. Annotation : — As to (2) Refd. Abigail v, 
Lapip, [1934] A. C. 491. 

595. Add. Annotation : — Generally, Refd. Abigail 
V. Lapin, [1934] A. C. 491. 


Part VII. — Notice. 


643. Add, Annotations : — As to {\) Refd. Parker v, 
Judkin, [1931] 1 Ch. 475. Generally, Refd. 
Re Murphy’s Estate, Morton v. Marchanton 
(1930), 74 Sol. Jo. 321. 

647. Add, Annotation : — Refd. Abigail v. Lapin, 
[1934] A. C. 491. 


Sect. 3.— CONSTRUCTIVE NOTICE. 

(Vol. XX., p. 316.) 

Conveyancing Act, 1882 (c. 39), s, 3, is 
now replaced by Law of Propertv Act, 1925 
(c. 20), 8. 199. 


PART IV. SECT. 2. 

si. In Oniario — Deprivation of right 
to preserU claim to Department of Crown 
Dands.i — Johnston v. Steact, [1926] 
i D. L. R. 902 : 59 O. L. R. 475.— CAN. 

PART XV, SECT 4, 

so. Judgmerd in Supreme Court of 
Province .] — A judgment recovered In 
tbe Supreme Ct. may be attacked in 
the Ct. of Ob, — Dan Smajuuman v. 
WooDSiDE & Bryan, [1932] 4 

M. P. R. 1.— CAN. 

PART VI. SECT. 1, SUB-SECT. 1.— A. 

518 li. .]— Where two 

claimants to a fund have equal rights 
In equity to that fund, and one of the 
oiaimants has the legal title to it, the 
latter's claim will prevail over that of 
the other. 

H., a dealer in motor cars, agreed to 
buy a car from the owner thereof for 
cash provided pltf. co. would finance 


the purohaso. Accordingly, under an 
arrangement made with pltf. co. ho 
had a lion contract executed by the 
owner as vendor & himself as purchaser. 
This contract, which was assigned by 
the owner to the co., was dis- 
counted by It. H. then sold & de- 
livered the car to one K. under a lien 
contract which deft, co., having no 
notice of pltf. oo.’s rights, discounted 
on H.’s assignment delivery of the 
contract to It. H. absconded & the 
piesont action between the two oos. 
was brought to determine which of 
them was entitled to the unpaid portion 
of the purchase -price due from K, 
field: K. was entitled to enforce hie 
contract of purchase even as against 
pltf. CO., & as between the two cos. 
deft., having the posscssioii & the right 
to retain the possession of H.'s contract 
wlth K., had the superior right to 
receive the payments theroimder. 
iMPERiAi. Finance Oorpn., Ltd. v. 
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Fidelity Trust Co., [1930] 2 \V. \\'. 
7«9 • 4 D. L. R. 827 ; affd., (1931] 2 
W. W. R. 720 ; .3 D. L. R. 80 J ; 
39 Man. L. R 573. -CAN. 

PART VI. SECT. 2, SUB-SECT. 2.— A. 

614 i. Time alone irt sufficient to give 
prioHtg.]—A widow a<lininiKtratnx 
had canied on tlio buHuicMe of deooaeod, 
& appointed her son to net as manager, 
giving him ciieoneH blank as to the 
amount, & .signed on beba.lf of the 
trading co. With this money the eon 
purchased various securities which he 
lodged with the bank to Hcoiire over- 
drafts for himself & for the co. The 
next of kin sought a doelaratton that 
the securities w(3ro assets Of deceased, 
& were held by the bank in trust for 
them : — Held : the equitable estat j of 
the bank took precedence over the 
equity of the next of kin in spite of 
the latter’s priority of time. — Scott 
v. Scott (1924), 68 I. L. T. 137,~-IR. 



Caitt 84lta^!?0Oa, ENGLISH and Emfibb 

i] — doctrine of constructive notic* [ 
operatic adverscily to a person who neglects I 
to inquire ; it does not entitle such a person 
to claim for his own advantage to be treated 
as having knowledge of the facts which 
inquiry would have disclosed. — Houghton 
& Oo, V, Nothabb, Lowb & Wills, [1927‘ 

1 K. B. 246 ; 96 L. K. B. 25 ; 136 L. T 
140, 0. A. ; affd,, [1928] A. 0. 1, H. L. 

Annoiations: — Apld. Bvana e. Employers* Mutual Insurance 
Association, Ltd. (1935), 152 L. T. 383. Esfd. Newsholme 
Bros. w. Hoad Transport General Insoe. Oo., Ltd., [1029' 

2 K. B. 350. 

669. Add, AnrwUdiom : — Apld, Oreer v. Downs 
Supply Oo., [1927] 2 K. B, 28. Reid. News- 
holme Bros. v. Boad Transport General 
Insoe. Co., [1929] 2 K. B. 356 ; The Njegos, 
[193GJ P. 90. 

661a. .] — As a general rule the equitable 

doctrines of constructive notice are not to be 
extended to purely commercial transactions. 

— Greer v. Downs Supply Co., [1927] 2 
K. B. 28 ; 96 L. J. K. B. 684 ; 137 L. T. 174, 

C. A. 

671. Add. Anftoiation : — Refd. Abigail v. Lapin » 
[1934] A; C. 491. 

676. Add. Annotation : — ^Dlstd. Tsang Chuen v. 

Li Po Kwai, [1932] A. C. 715. 

685. After this case add : — 

Statutory restriction on inquiry — Exclusion of 
constructive notice .] — See Law of Property 
Act, 1925 (c. 20), 8. 44 (2)-~(5). 

686. Add. Annotation : — Generally, Refd* Man- 
chestex* & County Bank v. Monk (1929), 73 
Sol. Jo. 465. 

687. Add. Annotation: — As to (1) Refd. Kredit’ 
bank Oassel G.m.b. H. v. Schenkeiis, [1926] 

2 K. B. 450. 

6S8a. Purchase of property from company — 

Property charged with annuity — Sale to com- 
pany by executors as beneficial owners.**}-— 

Testator, who died in 1914, bequeathed his 
business & other assets & devised freehold 
property to his two sons, charged with an 
annuity in favour of his widow of £300 per 
annum. In 1923, the sons, who were also the 
exors. of the will, formed a co., & as bene- 
ficial owners ” conveyed the property to the 
CO. In 1925 the co. sold the property to J. 
The conveyance recited that the co. were 
seised in fee simple in possession, free from 
incumbrances, & it purported to convey a 
like estate to J. The co. afterwards became 
insolvent. The annuitant claimed that the 
CO. were liable to pay the annuity, & also that 
J, held the property subject to the charge, by 
reason of the fact that the circumstances 
attending the conveyance to him should have 
put him upon inquiry as to its existence : — 
Held : (1) the co. had notice of the charge 
Ac were liable, Ac debenture holders of the 
CO. could not take the co.*s assets free from 
the liability, but (2) J. had not been put 
upon inquiry either (a) because the sons had 
purport^ to convey not as executors but as 
beneficial owners ”5 or (6) by the fact 


Digest Supplement. 

that the assignment to the qo. was one not 
only of testator’s freeholda & leasel^lds, but 
also of leaseholds apquired since Ms death ; 
or ( 0 ) because in the deed assigning to the 
CO. there was a recital which eh<m&d that a 
leasehold had been deposited with a hank to 
secure an overdraft ; or (d) becanse in the 
deed of 1928, the seal of the co. as purchasers, 
was fixed in the presence of two directors, 
one of whom was one of the sons. These 
facts did not amount to constructive notice 
to J. that the sons were not selling as exors., 
Aj he was therefore entitled to hold the 
property freed from the annuity.-— Parker 
V. JuDKiN, [1931] 1 Cb. 475 ; 100 L. J. Ch. 
159 ; lU L. T. 662, 0. A. 

688b. Assignment to company of 

leaseholds acquired since testator*8 death,] — 
Parker v. Judkin, No. 688a, ante. 

688c, — — Recital In assignment to 

company]. — Parker v, Judkin, No. 688a, 
ante. 

688d. Assignment to company In 

presence of two directors — One director 
executor.] — Parker v. Judkin, No. 688a, 
ante. 

699. Add. Annotations : — Retd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 226 ; Whit^ v. Bijou 
Mansions, Ltd., [1937] 3 All R. R. 269. 

719a, .] — Hall v. Smith (1808), 14 

Ves. 426 ; 33 B. R. 584. 

Annotations : — Consd. Pope v. Garland (1841), 4 V. & 0. Ex. 

394 ; Dryctdale t>. Mace (1854), 2 Sm. ac Q. 225 ; Grosrenor 

V. Green a85R), 28 L. J. C?h. 173 ; PWlilps u. Miller U876), 

L. R. 10 0. P. 420. Befd. Adams v. Lambert (1838), 2 

Jut, 1078 ; Carroll v. Keays, Keays v. Carroll (1873), 22 

W. R. 243. 

27. Add. Annotations : — Apld. Melzak v. Lilienfeld* 
[1926] Oh. 480; Plexman v. Corbett, [1930] 

1 Oh. 672. 

29. Add. Annotation : — Apld, Plexman v. Corbett, 
[1930] 1 Oh, 672, 

46. Add. Annotation : — ^Refd. Re Des Beaux & 
Setchfield’s Contract, [1920] Ch, 178. 

I 755a, Stock standing In joint names — Whether 
notice of trust.] — The fact that stock or 
shares are standing in the names of joint 
owners is not notice to persons buying, or 
lending money on the stock or shares that the 
owners are trustees, nor does it put on such 
persons the duty of inquiring whether the 
property is held in trust. — Kaemena v. 
Central Bank of London, Ltd. (1888), 

4 T. L. R. 667. 

'69. For “ (1836) ” read ** (1839).” 

60a. Notice of mortgage — ^After payment of pur- 
chase-money countermanded — Countermand 
withdrawn.] — ^An owner of a house mortgaged 
to first, second A third mtgees. He then sold 
it, subject to the first two Incumbrances only, 
to a purchaser who paid for it A took the 
assignment, but owing to misgivings he 
countermanded payment of the cheque, A 
then for the first time received notice of the 
existence of the third mtge. Being, however, 
threatened with a summons in bkpey., he 
withdrew his countermand, A the cheque was 


PART VII. SECT, a, SUB-SECT. 1. 

04 s i. Nature of doctrineA^MvtmiSB* 
SON o. Oravbs (1850), 2 E, A A. 9. — 
CAN. 

PART VII. SECT, a, SUB-SECT. 2. 
6S9 I. OommeroiAl transaati&n $ — 
Doctrine not aj93>lio(ible.)— Attention 


drawn to Greer v. Downs Su^lv Oo., 
NO/ 001a« eupra.^ — R. v. MoraiBBSON 
A QuicuaT A uiUoN Bank OF Oanapa 


PART Vn. BEOT. S. SOB4E0T. «. 
730 W. — .1 — ^Po^Mdoii la In Itadl 
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notice of the title under which such 
possession is retained which eny one 
dealins wRh the property cannot, 
without risk, ignore, — N atioi^ al Bank 
OF^USTBAUMitA, LrOi V. JOSSPB. (1021 ) 
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he was not a purchaser tor 
yalhe without notice. — T ildbsi.by v. Lodoe 
a|S7),J to, & G. 543 ; 30 h. T. O. S. 29 ; 
« Jnr. N. S. 1000 ; 65B.B.772. 


760b. Notioe of second mortgage — Attn IBM 
mortgage discharged & purctaase^money fiia 
but before assignment of term.] — MsnnranA 
V . Qakbaway (1662), Nela. 63 ; 21 B. B. 7»0. 


Part VIII. Equitable Assignments. 


770. Addi Annotaliom : — Distd. Kursell v. Timber 
Operators & Contractors, [1927] 1 K. B. 293. 
Coasd. Me Wait, [1927] 1 Ch. 606 ; Cotton v. 
Heyl, [1930] 1 Ch. 610. Refd. Re Smith, 
Fraddin ». Smith, [1928] Ch. 10 ; Re Williams, 


Richards v. Williams, [1930] 2 Ch. 878 ; 
Blakey v. Pendlebury’s Trustees (1931), 47 
T. L. li. 603 ; Re Cillott’s Settlement, 
Chattock V . Reid, [1934] Ch. 97. 


Part IX. — Conversion and Reconversion. 


775a« •] — ^Money was to be laid out in 

land, to be settled to the husband for life ; 
remainder to raise portions for young children ; 
the money was afterwards invested, by 
direction of the husband, in S.S. annuities ; 
afterwards by will he devised generally all his 
manors, etc. to certain uses ; the money in 

^ the funds must be laid out in land. — H ickman 

V. Bacon (1793), 4 Bro. 0. 0. 333 ; 29 B. R. 
920, L. C. 

798. Add, Annotations: — As to (1) Refd. Re 
Rawlinson, Wilson v. Banks (1934), 78 Sol. 
Jo. 602, 

803. Add, Annotation : — Refd. Re Carnarvon’s 
Chesterfield S. E., Re Carnarvon’s Highclere 
S. E. (1926), 70 Sol. Jo. 977. 

807. Add, Annotations : — ^FoUd. Re Carrington* 
Ralphs V, Swithenback, [1932] 1 Ch. 1. Refd* 
Re Oalow, Calow v. Calow, [1928] Ch. 710. 

816a. Fines & Recoveries Act, 1833 (c. 74), I 

71.] — Testator, who died in 1876, speci- 
fically devised an undivided share in freeholds 
to his son P. for life with remainders which 
never took effect & devised the residue of 
his real estate upon limitations which in 
1878 were held by the ct. to give testator’s 
son W. an estate tail therein. In 1877 the 
freeholds, the undivided share in which was 
devised to P. for life, were sold under Leases 
& Sales of Settled Estates Act, 1856 (o. 120), 
& the proceeds of sale representing such share 
were paid into ct. After the sale W., who 
had previously executed a disentailing deed 
dealing in general terms with the lands 
devis^ to him by testator’s will, executed 
another disentailing deed dealing in terms 
with the undivided share & the money in 
ct. resulting from the sale thereof. Neither 
of these deeds was executed with the consent 
of P. as the protector of the settlement, W. 
died in the lifetime of P. having by his will 
devised his residuary real estate to applt. & 
bequeathed hia personal estate to resps. At 
the death of P. in 1920 applt. petitioned for 
payment out of ct. of the money, claiming 
that it had passed to him as residuary 
devisee of W. : — Held : the money retained 
the character of real estate inasmuch as 
Bines & Recoveries Act, 1833, s. 71, did not 
convert disentailed money Into personal 
estate for all purposes, but merely directed 
that it should be treated as personal e^ate 
for the purpose of the form of a disentailing 
deed. — Be Dickson’s Shttled Estates, 
[1921] 2 Ch. 108 ; 90 L. J. Oh. 463 ; 126 
L. T. 628 ; 66^ Sol. Jo. 0. A. 


817a. Law of Property Act, 1925 (c.20),Sched. 

I., Part IV. — General devise.] — A testator, who 
died in 1928, devised to applt. all his freehold 
& copyhold property &: gave all his leasehold 
property & personalty to trustees on certain 
trusts. Testator was absolutely entitled to 
two equal ninth parts of the residuary real 
estate of his father & to one-fourth part of 
certain mines &, minerals : — Held : as a result 
of Law of Property Act, 1925 (c. 20), Sched. I., 
Part IV., & sect. 35, the real propei-ty became 
subject to a trust for sale, with the result 
that testator’s interest became, on the 
passing of the Act, personal property by 
reason of the conversion so effected, there- 
fore, passed under the gift of personal estate 
& not to the devisee. — He Kbmpthorne, 
Charles v. Kempthorne, [1930] 1 Ch. 268 ; 
99 L. J. Oh. 177 ; 142 L. T. Ill ; 46 T. L. R. 
16, C. A. 

Annotations : — Apia. Re Nowman, Slater v, Newman, [ID.HO] 
2 Oh. 409. Consd. Re Warren, Warren 7’. Warren, 119321 
1 Oh. 42 ; Re Hind, Bernstone v, Montgomery, [1933] 
Ch. 208 ; Re Worthington, Nichole t>. Hart, [19331 Ch. 
771. Befd. Re Little wood, Clark v. Llttlewood (1930), 
47 T. L. U. 79 ; Re Cruse. Gaea v. Ingham, [19301 W. N. 
206 ; Re Tong, Hilton v. Bradbury. [1931] 1 Ch. 202. 

Stlhe Specific devise.] — In 1922 testator 

&; his brother J. were seised of B. as tenants 
in common in fee simple in equal undivided 
moieties. By his will dated May 15, 1922, 
testator specifically devised all my moiety 
or equal half part or share & all other my 
share in ” B. to J. 

On Jan, 1, 1926, the Law of Property Act, 
1925 (c. 20), 8. 35, & Sched. I., Part IV., 
para. 1 (2), came into operation, & B. thence- 
forth vested in testator Sc J. as joint tenants 
on the statutory trusts for sale. On Jan. 29, 
1929, testator died without altering or con- 
firming his will ; — Held : the specific devise 
was adeemed by the imposition of the 
statutory trusts, Sc J. took nothing there- 
under. — Be Newman, Slater r, Newman, 
[1930] 2 Ch. 409 ; 99 L. J. CJi. 427 ; 143 
L. T. 676. 

Annotatum Rc Warren, Warren r. IVarren, [1932] 

1 Oh. 42. 

Codicil made after 1926.]— 

Where a will made) before 1926 <& devisiiy^ an 
undivided share in land is confirmed by a 
codicil made after 1926 not mentioning the 
land, the devise is effective, as the devisee 
takes the proceeds of sale of the land. 

Testatrix by her will made in 1923 devised 
her undivided share in certain lands to her 
son absolutely. By a codicil made in 1927 
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she made oertaiu alterations in the willt 
subject to winch she confirmed it. The 
codicil did not afiect the devise. Testatrix 
died in 1930. By the operation of Law of 
Property Act, 1925 (o. 20)i Sohed. I., Part IV., 
para. 1, the land had been since Jan. 1, 1926, 
held upon the statutory trusts declared by 
sect. 35 of Law of Property Act, 1925 (c. 20). 
On a summons to detei^ine whether the 
devise was adeemed by the joint operation 
of that paragraph & that section : — Held : 
it was not adeemed, & the interest of testatrix 
in the proceeds of sale went absolutely to the 
devisee. — Be Warren, Warren v. Warren, 
[1932] 1 Ch. 42 ; 101 L. J. Ch. 86 ; 146 L. T. 
224: 

819. Add, Annotation : — Refd. Be Rawlinson, 
Wilson V. Banks (1934), 78 Sol. Jo. 602. 

820a. ,] — “Conversion out & out of real into 

personal estate, in a will, only arises where 
a testator, by a will duly executed to pass real 
estate, directs that the produce of the real 

^ estate shall be treated at his death as if it 
had in all respects the quality of personal 
estate. — Whytall v. Kay (1833). 2 My. & K. 
765 ; 3 L. J. Oh. 94 ; 39 E. R. 1136. 

859. Add, Annotations : — Refd. Re Conquest, Royal 
Exchange Assce. v. Conquest, [1929J 2 (3h, 
363 ; Re Whitaker, Rooke v, Whitaker, [1929] 

1 Ch. 662. 

871. Add, Annotation : — Consd. Re White, Pitman 
V, White (1929), 46 T. L, R. 30 

878. Add, Annotaiion : — As to (1) Refd. Be Raw- 
linson, Wilson v. Banks (1934), 78 Sol. Jo. 
602. 

914a. .] — OoLLiNGWooD r. Wallis (1727), 

1 Eq. Cas. Abr. 395 ; 21 E. R. 1128, L. C, 

915. Add, Annotaiion : — Refd. Ormond Invest- 
ment Co. V. Betts, [1927] 2 K. B. 326. 

937a. Specific devise of land subject to con- 

tract for sale.] — Testator in 1926 devised all 
his freehold property situate at D, to trustees 
upon trust to hold same or the proceeds of 
sale thereof for his two sons named as joint 
tenants, & gave & bequeathed his residuary 
real & personal estate to other persons. 
Testator possessed at the date of his will an 
undivided moiety in some thirty-seven acres 
of freehold land at D., ten & a half acres of 
which he had, in 1921, contracted to sell. 
He died in 1925, before the purchase had been 
completed. Sc owing to difficulties of title 
completion did not take place \mtil Dec. 
1925 : — Held : the will having been made 
after the date of the contract for sale, & 
with full knowledge of that contract, indicated 
an intention, as shown by the reference to 
proceeds of sale, to pass whatever estate 
testator had in the property, though it was 
only part of his freehold land at D., to the 
specific devisees . — Be Oalow, Calow v. 
Calow, 11928] Ch. 710 ; 97 L. J. Ch, 263 ; 
139 L. T. 235; 72 Sol. Jo. 437. 


942. Add, Annotation: — Consd. Be Oandngton, 
Ralphs V. Swithenbank, [1932] 1 Ch. 1. 

953. Add, Annotation Re Oamngfcon, 

Ralphs V, Swithenbank, [1932] 1 Ch. 1. 

956. Add, Annotations : — Apld. Re Calow, Oalow v, 
Oalow, [1928] Ch. 710. FoUd. Be Carrington, 
Ralphs V, Swithenback. [1932] 1 Oh. 1. 

956a. ,] — By will made in 1911 

testator specifically bequeathed his C. shares 
to certain relatives. In 1927, by agreement 
in writing, he granted to H. an option to 
purchase aU his 0. shares within one month 
of his death. He died In 1930, Sc H. exercised 
the option : — Held : the case was governed 
by the decisions in Lawes v. Bennett, No. 807, 
Sc Weeding v. Weeding, No. 956 ; the specific- 
ally bequeathed shares had therefore been 
adeemed, & the proceeds of their sale formed 
part of the residuary estate. — Be Carring- 
ton, Ralphs v, SwithenRank, [1932] 1 Ch. 

1 ; 100 L. J. Ch. 299 ; 145 L. T. 284, C. A. 

957. Add, Annotation : — Consd. Re Carrington, 

Ralphs V, Swithenbank, [1932] 1 Ch. 1. 

962. Add, Annotation : — Apld. Re Oalow, Calow v, 

Oalow, [1928] Ch. 710. « 

963. Add, Annotation : — Refd. Re Carrington, 
Ralphs V, Swithenbank, [1932] 1 Ch, 1. 

964. Add. Annotation Apld. Re Calow, Calow r. 
Calow, [1928] Oh. 710. 

970. Add, Citation : — 1 Coll. 80, n. 

992. Add, Annotation : — Refd, Re Silva, Silva v. 
SUva, [1929] 2 Ch. 198. 

1006. Add, Annotation : — Consd. Re Silva, Silva v, 
Silva, [1929] 2 Ch. 198. 

1007a. .] — In 1924, by an 

order of the Ch. Div. funds in ct. belonging 
to S., a person of unsound mind not so found, 
were invested in a freehold house as a 
residence for S. The order did not say 
whether the house was to be regarded as real 
or personal estate. The house was sold, 
pursuant to an order of the master in lunacy, 
in 1927, Sc the proceeds of sale were invested 
in 3^ per cent. Conversion Stock. S. died 
in ] 928 a widower Sc without issue : — Held : 
the freehold house became the real estate of 
S., & that the proceeds of sale retained the 
character of real estate, Sc passed to the heir 
at law. — Be Silva, Silva v, Silva, [1929] 

2 Ch. 198 ; 98 L. J. Ch. 469 ; 141 L. T. 452. 

1008. Add, Annotation : — FoUd. Be Silva, Silva v, 
Silva, [1929] 2 Oh. 198. 

1034. Add. Annotation : — Apld. Be Price, [1928] 
Oh. 679. 

10^7. Add. Annotation : — Consd. Re Bund, Oruik- 
shank v. Wfilis, [1929] 2 Ch. 456. 

1040a. .] — A husband by his will, 

directed the remainder of the produce of his 
real Sc personal estate to be placed out at 
interest, & the dividends Sc produce thereof 
to be paid to his wife during her life ; — Held : 


PART IX. SECT. 2, SUB-SECT. 3.—A. 

926 lii. M. having 

Bpeolfioally devised certain land, entered 
into an agreement with the tenant of 
portion of the land that, in the event 
of the Irish Land Commission advanc- 
ing 2600 Guaranteed Land Stock to 
the tenant, the tenant would purchase# 
Sc he would sell, for that sum# Sc the 
agreement provided that the parties 
would eseoute the formal Land Com- 


mission agreement for sale on the terms 
of the Element. M. died, & his exors. 
entered into a formal agreement with the 
tenant for sale at 2600. Sc the sale was 
carried out : — Held c the land stock 
passed under the residuary olatwe in 
the will as peiBonalty as Sc from the 
date on which the Land Commission 
agreed to advance the purchase money. 
— V. Cabtt Sc Miuanr# [19271 
I. R. 641.— m. 


925 iv, .1 — testatrix who 

left a holograph wdll made abroad 
which was valid in Saskatchewan as to 
personal property owned real estate in 
Saskatchewan which she had agreed 
to sell, the element for sale bemg in 
full force Sc effect at her death : — .* 
the interest of her estate in the agree- 
ment for sale must be regarded as 
personal property . — Re Cabby Bstatb, 
11936] 1 W. W. A. 30.— CAN. 
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stie wa« entitled to have all the property of 
^tator, ineluding the reversionary interest 
in the annuity^ treated as converted at the 
time of testator’s death. — ^Johnson v, Routh 
(lg67), 27 L. J. Oh. 305 ; 6 W. R, 6. 

j.n,noiaUon : — Rsld. Harrington (Countosa) tJ. Atherton 

(1864), 4 New Hep. 206. 

1049a. .] — Testator devised his real & 

personal estate to trustees, charging them not 
to sell, if they could avoid it, the real property 
till the end of nineteen years ; but if they 
should sell part, to apply the proceeds to 
pay off his mortgage debts, & to hold the 
residue till the end of the nineteen yeai*s, 
when the proceeds were to be paid to his 
children, A., B. &; C. in certain shares. The 
trustees declined to accept the trust. All 
the cestuia que trust then executed a deed 
of trust, by which they agreed to divide the 
property into two classes. Class 1 was to be 
sold immediately, to pay testator’s debts. 
Class 2 was to be held by the trustees named, 
in^ trust for the purposes of the will, so far 
as not inconsistent with the trust deed, to 
pay the rents accruing to the parties as entitled 
under the will, & with power to a majority 
of the trustees to sell even within the nineteen 
years, at the end of which period, however, 
the property was to be sold absolutely, & 
the proceeds divided as the will directed. 
B. died before the end of the nineteen years : 
— Held : (1) under the trust deed there was 
a conversion out & out of class 1 from the 
date of that deed ; but that there was a con- 
version of class 2 only at the end of the 
nineteen years, or, if sold before that period, 
then at the time of such sale ; & the inter- 
mediate rents of the part remaining unsold 
went to those entitled to the real estate ; 
(2) semble : under the will taken by itself, 
there was no conversion tUl the end of the 
nineteen years of that part of the real property 
which was then unsold, any conversion 
possible before that period being only for 
a certain limited i>urpose, that is, to pay 
debts of testator. — Ferrib v. Atherton 
(1852), 20 L. T. O. S. 170, H. L. 

1061a. Discretion to sell Immediately fo; 

limited purpose.] — FfeRR^iE v. Atherton, No 
104:9a, ante, 

1065. Add, Annotation : — Refd. Re McKee, Publl 
Trustee u. McKee, [1931] 2 Ch. 146. 

1068a. .] — When property is given by wil 

on trusts for conversion & investment, & 
to hold the investments on trust for a tenant 
for life & remaindermen, with a discretionary 
power to the trustees to postpone the con- 
version, & a provision that the income unti 
conversion is to go to the tenant for life, 
that provision extends to property, such as 
a reversionary interest, which is not pro- 
ducing income as well as to property of a 
wasting character. 

In adjusting the rights as between tenani 
for life Ac remaindermen in respect of a 
reversionary interest which ought to have 
been but has not been converted by trustees 
interest should be calculated at tne rate o: 


VoL XX— Eqn^. 


3 per cent. — RoWLhS 
Walters v, Tbeashbt 
2 Ch. 107 ; 69 L. J. Oh. 562 ; 

48 W. R. 662 ; 44 Sol. Jo. 448, 0. JU 
Ann^^Ums /— Consd. Re Woods, Gabelllni v. Weodii; 

4 ; Re Bakor, Baker v. Public Trustee^ [1924} 9 
Reid. Re. Hargreaves, Hargreaves HaJSfifTfi^VW 
Whlteford, loxUs «, 

[190.H I CU. 889 ; Re Beech, Saint v. Bee^, [1920} 1 C^. 40* 


1079. Add, Annotations : — ^Retd. Re Wells, Swin- 
bume-Hanham v. Howard (1932), 48 T. L. R* 
617 ; Re Rawlinson, Wilson v. Banks (1934), 
78 Sol, Jo. 602. 


1180. Add. Annotation : — Refd. Rc Wells, Swin- 
burne-Hanham v. Howard, [1933] Ch. 29. 

1184. Add. Annotation : — Folld. Re Walpole, 
Public Trustee v. Canterbury, [1933] Ch. 431. 

1187a. Income & accumulation from land — 

Heir-at-law entitled.] — By a codicil to her 
will, a testatrix left three-fourths of her 
residuary estate, subject to certain payments, 
upon trust to apply the income for the bene- 
fit, maintenance & support of her daughter, 
who was of unsound mind, & during the life- 
time of her daughter to accumulate all the 
residue not applied under the discretionary 
trust by way of compound interest by in- 
vesting the surplus income & the resulting 
income thereof in certain investments <& for 


certain purposes mentioned in the codicil. 
Testatrix died in 1901, & in 1922, twenty- 
one years after her death, the trusts for 
accumulations determined, &> as from that 
date they were held to be undisposed of. 
The question then arose whether : (a) the un- 
disposed income accumulations derived 
from the income of the residuary real estate ; 
& (b) the income & accumulations derived 
from the income of accumulations of income 


of the real estate were divisible among the 
next-of-kin of the testatrix, or whether they 
went to the representative of her heir-at- 
law, who died in 1931 ; — Held : the personal 
representative of the heir-at-law of the 
testatrix was entitled to (a) & (6 ). — Re 
Walpole, Public Trustee v. Canterbury, 
[1933] Oh. 431 ; 102 L. J. Ch. 209 ; 148 
L. T. 526. 


1232. Add, Annotation : — Consd. Re Walpole, 

Public Trustee v. Canterbury, [1933] Ch. 431. 

1268. Add, Annotation : — Refd. A.-G. for Alberta 
V, A.-G. for Canada, [1928] A. 0. 475. 

1283a. Reconversion by foreclosure — Effect of 
Conveyancing Act, 1911 (o 37), s. 9 — 
Intention to accept reconversion.] — Testator, 
who died in 1861, devised his real estate in 
strict settlement & empowered the trustees, 
with the consent of the tenant for life, to sell 
the same or any part thereof, directed them 
with such consent to invest the proceeds of 
sale in the purchase of freehold laud or in tho 
public funds or on real securities to he 
respectively settled & held to upon such 
uses Sc trusts corresponding as nearly as 
might bo with the uses trusts therein 
declared concerning the land sold, with power 
for the tn^stees from time to time with 
the like consent to vary such investments 


PART DC. SECT. 8, SUB-SECT. 2. 
1062 I. Interest payable to tenant for 
life.]— He BDTHisRFORn, [1933] 4 

D. L. R. 222 ; O, R. 707.— CAN. 

PART IX. SECT. 4. SUB-SECT. 3.— E* 
«a. Settled Land Act, 1882 (c, 38), 


8. 22 i6)—Conatrttctio?i.]—Reld: this 
sub-sect, by its terms applies in favour 
of persons for, & to whom, the land, ir 
not disposed of, would have been noia 
& gone under the settlement. Onoe 
the beneflolal Interest has become 
absolutely vested in possession in a 
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remainclemian, the flettloment has oome 
to an end, & any 8ul)8cquent devolution 
from such remainderman cannot be 
said to be imder the sottleme »t. — 
Bknnkttv. Lucas, [1929] I. R. 6uG. — 
IR. 
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In the which happened the mateiial 

limitatioiMi of the will resulted as follows 
To the use of B,, T. & J. euccessively for lif' 
in the order named, with remainder to the use 
of E., T« ^ J. as tenants in common in tail 
general, with cross-remainders between them 
in tail general, with remainders over. In 
1B67 part of the land was sold A; the proceeds 
invested in mtge. of freehold land. In 
1871 E. died leaving an only daughter. In 
1881 T. died a bachelor* In 1898 the but- 
viving trustee foreclosed, & in 1899, by a 
deed appointing a new trustee to which J. 
was party, the foreclosed land was con- 
voyed to the uses <fc upon the trusts of the 
will as if the same had been thereby specldcally 
devised. On the death of J. in 1916 without 
issue, his executrix, who was also executrix 
of T., claimed that the foreclosed land in fact 
represented personalty & was subject to a 
trust for sale by Conveyancing Act, 1911 
(o. 37), s. 9, & that she was entitled to two- 
thirds of the proceeds. The only daughter 
of E. claimed the foreclosed land as tenant 
in tail under the limitations of the will, E., 
T. & J. never having disentailed : — Meld : 
(1) owing to the power to vary investments, 
the crucial time for determining the character 
of each investment was the death of J., the 
surviving tenant for life, that the mtges. 
having been then foreclosed the mere fore- 
closure operated as a reconversion of the 
property into realty, & that there was no 
equity on tiie part of any cestui que trust under 
the will to have the personal character of the 
investment restored to it ; (2) by the deed 
of 1899, to which all the parties able to con- 
trol the character of the investment of the 
trust fund were parties, the foreclosed land 
was duly adopted as real estate & settled to 
the uses of the will j (3) although Conveyanc- 
ing Act, 1911 (c. 37), s. 9 (5), may apply to 
land foreclosed before the commencement 
of the Act & remaining at the passing of the 
Act in the condition determined by the fore- 
closure, it would be unreasonable to extend 
the retrospective operation of the section to 
a case like the present where previously to the 
commencement of the Act the foreclosed land 
had been definitely accepted & settled as land 
&; rights acquired thereby ; (4) even if, by 
virtue of sub-sect. 5, Conveyancing Act, 1911 


(o. 87j, s. 9, was to be deemed te i^hly to 
foreclosed lands AS fK>m the date of fore- 
closilre, the terms of both sub-sects, 8 & 4 
had in the present case been complied with 
sufficiently to preyent the reconversion of the 
land into money under sub-sects 1 Aj 2 ; (5) 
the foreclosed land had become legally vested 
in the daughter of E. in tail as the heir in 
tail of B.—Ee Booa, Allison v. Paice, [1917] 
2 Ch, 239 ; 86 L. J. Oh. 536 ; 116 L, T. 714. 

dnnotoH&n :---GeneraUy, BsM. Re Twopeny, Monro v. 

Twopeny (1924). 130 L. T. 816. 

1290. Add, citation : — 

8- C. su5 nom. CooKSON v. Rbay {1842), 

6 JBeav. 22. 

1296* Add,- Annotation: — Refd. Be Rawlinson, 
Wilson V, Banks (1934), 78 Sol* Jo. 602. 

.316a. Contingent reversionary Interest — In 
personalty.] — ^Testator, who was entitled 
in reversion expectant upon the determination 
of his wife’s interest &, contingently upon no 
issue of the marriage living to attain » vested 
interest, to the proceeds of sale of certain 
real estate conveyed by him, upon his 
marriage in 1880, to trustees upon trust for 
sale, died in 1886 in his wife’s lifetime, 
having devised the real estate, which had 
remained unsold, to the use of his wife for 
life with remainders over by way of legal 
limitations in strict settlement. There was 
no issue of the marriage. The real estate 
was not sold in the lifetime of the wife, who 
accepted the benefits under her husband’s 
will & died in 1921 : — Held : inasmuch as 
at his death testator’s interest was a con- 
tingent reversionary interest In personalty, 
contingent upon the event of no posthumous 
child being bom who might attain a vested 
interest, & reversionary because it was 
expectant upon his wife’s life interest, 
testator was not competent to effect a 
reconversion by his will, because he never 
became entitled to an absolute interest in 
the property before his death, & the property 
passed under his will as personalty. — 
SrtJRT, De Bunsen v. Hardingb, [1922] 

1 Oh. 416 ; 91 L. J. Oh. 289 ; 126 h, T. 460 ; 
66 Sol, Jo. 236. 

410. Add, Annotation : — CoQsd. Be Silva, Silva v, 
Silva, [1929] 2 Oh. 198. 


Part X. — Election. 


1419. Add, Annotation : — As to (2) Refd. Be 
McKee, Public Trustee v, McKee, [1931] 2 
Oh. 146. 

1424a, Legacy to heir«af-*law — Will In- 

operative to pass real estate.}-— 0., by his 
wUl, gave all he should leave in the world 
to trustees to pay his debts & legacies, among 
which was £1,000 to A., his brother dc heir, 
& as to the residue in trust for natural 


children. Testator had real estate in Nova 
Scotia, but, as there were no witnesses to his 
wUl, it' descended to the heir-at-law : — Held : 
supposing the words of the will would have 
passed real estate, if attested in due form, 
which was doubted, A. was entitled to his 
legacy, Sc also to the real estate. — pABQtr- 
HABSON V, Colville (LiO»n) (1772), Bom. 
129, L. 0. 


PART IX. SECT. 9, SUB-SECT. 2,— A, 
1SS84 I. ElecHon by person ataoUiiely 
eniUled .} — Althcmgb there may be a 
tniBt for oonverslon, the benefloiarlet 
may. If absolutely entitled, elect to 
take the property m Ita aotoM etate.-^ 
CBAWFoao V, huvmr (1876), 28 Or. 


244.— CAN. 

PART IX. SECT. 9, SUB-JIECT. 2*— 
E. <e). 

1849 L ElecHon em behalf of infant-^ 
By Where ciroumstanoes make 

it highly advantageous for an infant 
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devisee, an order will he made on his 
behalf granting eleotlon, to take 
property In Its actual sthte before its 
oonvereion de fado where the will 
directs conversion.— JBe Oann (1916 V 
84 W. L. R. 296 ; 10 W. W. R. 447 ; 
26 Man. U H. 266.— CAN. 



i42Sa« Ounynghah 

(1760), 1 Bit 27, n. 4 4 B. H. 10, L. O. 

Annoto(H(m Ker «. Wftnohpi>e (1810), 1 BU. l. 

14^3Ba« -•#]— ^Where by her will a wife 

earpresely refrained from exercising a power 
of a|)|Ktotjm which she had, but abstained 
from e^idjniguishing it dc confined the opera- 
tion of her will to her own property, & there 
was nothing In^ the husband a will which 
either put the wife to her election or put her 
in the position of seeking at the same time to 
^probate &; to reprobate its provisions i — 
MAd : ^ she was In no way precluded from 
excKToising her power of appointment by a 
subsequent will.-— Gray v. Perpetual 
Trustee Co., [1928] A. O. 391 ; 97 L. J. 
P. C. 86 ; 139 L. T. 469 ; 44 T. L. K. 654, 
P. 0. 


1462. Add, Annotation : — Refd. Be Williams, Wil- 
liams V, All Souls, Hastings (Parochial 
Church Council), [1933] Oh. 244. 

1516a. Two claims under marriage settlement — 
One claim statute-barred but satisfied by 
legacy in will-— Other claim ignored by will.] — 
A testator by a settlement made on his first 
marriage in 1884 covenanted (a) that he 
would take out a policy of insurance of 
£2,000 payable on his death to the trustees 
of the settlement, & (6) that he would by 
^ will bequeath to the same trustees all his 
interest in every copyright to which he was 
entitled. Testator never took out a policy 
of insurance, but by his will he boipicathod 
to the trustees of the settlement £2,000 in 
full satisfaction of all obligations arising oul 
of the covenant to effect such a policy, &: 
he left/ the residue of his property, which 
included the copyrights, by way of a general 
bequest to his widow, who was a second wife 
Sc not a party to the marriage settlement. 
Testator died in 1935, Sc a summons was 
taken out to determine whether the ti'ustees 
of the settlement could claim both the 
£2,000 under tlio will Sc an assignment to 
them of the copyj'ights or damages in lieu 
thereof, or whether they wore put to their 
election between the two claims : — Held : 
(1) the covenant applied to all copyi’ights to 
which testator was entitled at the date of 
his death ; (2) if the trustees claimed the 
benefit under the will, they ought on the 
general principles of election to give effect 
to the whole will, including testator’s plain 
intention that the copyrights should not go 
to them, although any remedy upon the 
covenants in the marriage settlement was 
statute-barred . — Be Fletcher's Se'ftlbment 


VoL ZZ^Eanity. 


Trusts, Medley v. Fletcher, [19301 
AU E. R. 230 ; 80 Sol. Jo. 486. 

1552a. Provision for forfeiture in ease of 

Election^ — Be Whitwell, Senior t?. WuAota, 
[1890] W. N. 171. 

Annotation .-—Refd. Haynea t). Fogter. [19011 1 Oh. 301. 

1578a. — — ,] — Where successive irrevocable 

appointments are made in favour of the same 
person, the latter appointment will be held 
to be in substitution for the former, if such 
appears to be the intention of the donee of 
the power, & the person in whose favour the 
appointments are made will be compelled 
to elect between them. — E ngland v. IiAVEBS 
(1866), L. R. 3 Bq. 63 ; 16 W. R. 61. 

Ar^iatio^ Expld. Re Tanored’s Sottlixit., Somerville v. 
Tancred, Splby. Ohuroh v. Tancred, [1903] 1 Oh. 715. 
Rexd. Re Eardley’s Will, Simoon v. Froemantle, [1920] 
1 0^* 397. 


1580a. Appointment to object within extent of 
power — No object in fact in existence — No 
election.] — Bulwer v. Ho are (1825), 3 

L. J. O. S. Oh. 227. 


1581a. Invalid delegation of power — Gifts conferred 
on persons entitled under appointment 
exercised under delegated power — No election.] 
— Stevens (1912), 134 L. T. Jo. 83. 

1619a. Marriage settlement — Husband not 

entitled to elect against Interests of other 
parties to marriage settlement.]— Crokbr v, 
Martin (1827), 1 Bli. N. S. 573 ; 1 Dow. & Cl. 
16 ; 4 E. R. 987, H. L. 

Annotation : — Coasd. Anstey v, Newman (1870), 39 L. J. C3h* 
769. 

1637a. .] — Testator having directed 

his exors. to sell whatever real estates he 
might die possessed of. Sc having given 
benefits to his heir-at-law, afterwards ac- 
quired other lands : — Held : the heir was not 
bound to elect. — Back v , Kett (1822), Jac. 
634 ; 37 B. R. 962. 

Annoiaiiona : — Consd. dnirchmaix v, Ireland (1831), 1 Rnss. 
& M. 250. Befd. Schroder v. Schroder (1864), 3 Eq. Hep. 
97 ; Honoe v, Trnwhitt (1862), 2 John. & H, 216. 

1643a. Bequest of debt to mortgagor — Devise of 
reversion in property mortgaged.] — Testator 
having a debt secured on lands, gives the 
mtge. money to the mtgor., Sc desires that he 
will CTve a reversionary Interest therein to a 
tliird person. The mtgor, selling the estate 
shall bring the mtge. money into ct., for the 
use of the devisee, subject to the life estate. — 
Lewis v, ILeng (1789), 2 Bro. C. O. 600 , 2S 
B. R. 330, L. C. 

AnnoiaMon : — Consd. Whittaker v. Whittaker (1792), 4 Bro 
C. C. 31. 

1724* Add, Annotation : — Hefd. Be Gower's Settle- 
ment, [1934] Ch. 365. 


PART X. SECJT. 2, SUB-SECT. 1.— 
B. (•). 

•o. Income^ eetate left to widow hy 
will for life — Widow* a property left after 
her decUh to son by codicil — Income 
received hff widow ml wHl ft codicil 
proved — lAahilily of widow on election 
against witt.)— Testator by his will left 
the Inoome of hl» estate to his wtf© for 
life, A dlr^ted that irfter her death it 
should be disposed of as set out In a 
oodiott, not to be opened until after 
her death. By the oodloU he disposed 
of all his estate among his ohildren, 
glTing to two of them, after the death 
of his wife, a certain proper^, which in 
reality belonged to her. His wido^ 
without proving the wfiL reoeivea an 
the inoome of the estate for five years 
after the lapse of which the will & 
eodlcU were proved. Bhe then eleoted 
against the : — Beld : her eke^n 


related back to, Sc she was liable to 
account from, the date of testator's 
death ; but, as she was not called upon 
to elect imtlJ this action was brought, 
she should not be ohamd with Interest 
in the meantime. — Davis v, Davis 
(1896), 27 O. R, 532.— can. 


PART X. SECT. 3, SUB-SECTT. 9. 
sp. Widow taking different itUeresis 
wimer lo^ZZ.}— Under S.*8 will his widow 
took absolutely thirty -four acres 
devised to her worth 31,000 ; she also 
took for file his house & lot garden 
worth about 31,500. but subject to a 
son's & a daughter's right ** to have a 
home” there ** as long as they are 
single.” The son took absolutely the 
rest of testator's 

33.500. dc at the widow's death took 

'* the house & lot & garden 

HeW .• the widow was not put to her 
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election. — Re Seixismith (192./), 6 7 

O. L. K. 283.— CAN. 

sq. Oift of legacy maitiienamc to son 
--'iHft of mortgage debt to mortgagor — 
Mortgage debt jjreviously a.*tsigri( d to son ] 
— IlosBOROUon e. Sr. Andrew's 
CJhurch, The Tkubtefs of (191/), 6./ 
S. C. R. 360 , 38 1>. L. R. 110.— CAN. 

sr. l^ef erred benefictary under policy 

— Meciion bciwetn qjoliry d- will .) — A 
wife who la a preferred bcneOolw 
imder Insurance Act, Jt. b, U., 1JJ7, 
cannot be compelled to elect between 
the policy A her huebtind'a ^ 

MUELiRS, [1933J 3 D. L. R, 673; 

— CAN. 


PART X. SECT. 7, SUB-SECT. 2. 

1691 11. .1 — P. in Feb. 19 d, 

convoyed certain lands to a trust co., 
& by a deolaratiop of trust of even date. 



Cases i758-~19e|0a. En&ijsh Aim Bmpibe Diuest Suppi*bmENT. 


Part XI.— Satisfaction and Ademption. 


1753. Add* AnnotcUion : — Folld. Be Ware, - 
Rouse, Ware v. Rouse (1926), 70 SoL Jo. 691. 

1769. Add^^nnotaiion : — As /o (1) Apld. Re Biuns, 
PublicTrustee v, Ingle, [1929] 1 Ch. 677. 

1772a. .] — Walpole 17. Conway (Lord) (1740), 

Barn. Oh. 153 ; 27 E. R. 593, L. C. 

Annoiatiom : — Dlstd. Tolson v. Collins (1799), 4 Ves. 483. 

Apld. Douglas v. WUlqs (1849), 7 Dare, 318. Re!d. 

:Orkham v. Smith (1749), 1 Ves. Son. 258. 

1840. Add* Annotation : — Dlstd* Re Binns, Public 
Tnisteh t;. Ingle, [1929] 1 Oh. 677. 

1873. Add* Annotation : — Apld. Re Ware, - 
Bouse, Ware v* Rouse (1926), 70 Sol. Jo* 691- 

1873a. .J — There is no such obligation, 

according to the rules of ec^uity, on a mother 
to advance or make a provision for her chDd, 
as in the case of a father ; <fe, therefore, when 
a mother makes a purchase or investment 
in the name of her child, or in the joint names 
of herself <fc her child, that does not of itseD 
afford "the presumption of advancement ; in 
such a case the intention to advance is a 
question of evidence. — Bennkt v* Bennet 
(1879), 10 Ch. D. 474 ; 40 L. T. 878 ; 27 
W. R. 573. 

Annotation . — Retd. Re Orme, Evans v. Maxwell (1883). 

60 L. T. 51. 

1873b. .] — (1) No presumption arises in 

cases of dispositions in favour of childi’en by 
a mother unless she has placed herself in 
loco parentis towards them, & evidence that 
such is the case must be forthcoming. 

(2) Where testatrix exercised a general 
power of appointment by will in favour of her 
daughter, & subsequently on the daughter’s 
marriage covenanted in her daughter’s mar- 
riage settlement to pay a similar amoimt to 
the trustees thereof, later by codicU 
recited the appointment of a certain sum by 
the will : — Held : the provision in the 
marriage settlement was by way of satis- 
faction or ademption of the powers made by 
the will, the codicil was not inconsistent 
with such a view. — Be Ware, Re Rodse, 
Ware v* Bouse (1926), 70 Sol. Jo. 691. 


1878. Add* Annotation to (3) Reld^ Re Binns, 
Public Trust^ v* Ingle, [1029] 1 Oh. 677. 

1894a. Funds transferred by trustees — In pur- 

suance of appointment & Surrender of life 
interest.] — Funds transferred by the trustees 
of a marriage settlement to a son in pursuance 
of an appointment in his favour made by his 
father in exercise of a special power of 
appointment amongst his children of a 
surrender of the father’s life interest, are 
not money or property by way of advance- 
ment paid to the son by the father within 
Administration of Estates Act, 1925 (c. 23), 
8* 47 (1) (Hi), <fe are not liable to be brought 
into account in or towards satisfaction of 
that son’s share in the estate of the father 
upon the father’s death intestate. Even 
assuming the life interest of the intestate in 
the appointed share of the settlement funds 
surrendered by him to the appointee to be 
money or property paid by way of advance- 
ment within clause (iii) aforesaid, in view of 
the fact that the value of that life interest 
to be brought into account under that clause 
has to be reckoned as at the date of the death 
of the intestate & therefore could be of no 
value, the surrender could have no effect 
upon the proposition first above stated. — 
Re Reeve* Reeve v. Reeve, [1935] Oh. 110 ; 
104 L. J. Ch. 101 ; 162 L. T. 254. 

1895a. .] — Re Abhton, Sier v* Ashton ( 1934), 

78 Sol. Jo. 803. 

1912. After this case add : — 

-.] — See, now, Administration of Estates 
Act, 1926 (c. 23), s. 49 (a). 

1918a. .] — If a father devises to a daughter a 

portion equal or greater than what she is 
entitled to out of his land by settlement, 
that is a satisfaction, but the daughter may 
have her election. — Bridges v* Hales (1729), 
Mos. 108 ; 25 E. R. 298, L. C. 

1920a. .]— Bridges v. Hales, No. 1918a, ante* 


accepted by the trust co., declared 
certain trusts upon which the lands 
were to bo held. P. 'b wife was to have 
a life interest in three of the parcels 
conveyed, & certain other benefits, 
& at her death the nroporty was to be 
distributed among P.*8 children ; this 
life Interest was to be in lieu of dower 
In all P.'s lands. On Feb. 21, 1921, 
p„ by letter, requested the trust oo. 
to sign a declaration of trust to the 
efTect that it held one of the parcels 
of land conveyed to it. In which the 
wife was given a life interest, in trust, 
for payment to an Investment society 
of $7 .500 which pays off the loan on 
stock for that amount held by my wife,” 
& this the trust oo. did. By P.'s will, 
made on the date of the execution of the 
conveyance & declaration, he appointed 
the trust co. his exor. & trusts. The 
wife took nothing under the will. P. 
died in July, 1921. In Jan. 1023, 
the trust co. made a mtge. in favo\ir of 
an assurance oo, upon three of the 
properties in which the widow claimed 
a lue estate, to secure repaymhnt of 
a large sum of money which was 
advanced to the trust oo. Sc which the 
trust co. app^lied in paying oft loans 
made to P. In an action by the widow 


against the assurance oo. for a declara- 
tion as to her rights under the trust 
deed & declaration Sc for other relief : — 
Held : pltf. liaving taken & oontlnned 
in possession of the properties in which 
she claimed to have a life interest, had 
elected to take the benefits grivon to 
her by the trust deed Sc declara tion, & 
was, therefore, tenant for life of the 
throe properties referred to. — P dtidom 
V. Nortuern Life Abs’ok Oo. of 
Canada* (19281 4 D. L. R. 679 : 63 
o. L. R. 12 ; affd. mib nom. Fidelity 
Trust Co. of Ontario tJ. Purdom & 
Northern Life Assce. Oo. of 
Canada, 119301 S. C. R. 119; 1 

D. L. R. 1003.— CAN. 


PART XI. SECT. 1. 

1743 i. Satisfaction defined.} — Satis- 
faction is the donation of a thing, with 
the intention, either expressed or 
implied, that it Is to be taken, either 
wholly or In part, in extinguishment of 
some prior claim of the donee. The 
doctrine ha6 no application to oases 
where the prior portion has" actually 
been transferred or paid. 

One whose llf^ was insured assigned 
to his son a portion of the insurance 
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moneys $1,000, in consideration of an 
undertaking by the son to advance 
from time to time moneys necessary to 
pay parts of the premiums. Subse- 
quently* the insured made his will by 
which he gave to bis son $1,000 ” out 
of the money payable at my death out 
of tny life insuranoo iioUcy ” : — Held : 
the $1,000 given by tne will could not 
be regarded os a satisfaction of the 
$1,000 assi^cxl to the son . — Re Marks 
(1921), C4 D. L. R. 516; 50 O. L. R. 
473.— CAN. 

PART XI. SECT. 8, SUB-SECT. 2.— 
A. (a). 

sr. By payments to leyatee — Jn 
testator *8 lifetime.) — Held : a sum of 
money paid by testator to persoos to 
whom lie had bequeathed one-half 
of his oflects, was an anticipated pay- 
ment of their provision, & not o 
donation. — Buchanan t». Crawford 
(Moclwon) (1824), 2 Sh. Sc. App. 446, 
— SCOT. 

PART XL SECT. 8, SUB^SBCT. 8.— 
C. 

1902 I. In respect of realty .) — Dosd. 
Shore e. Saunders a 842), 3 tterr, 18. 
—CAN. 



200eil. deducible from tbo 

dictum of the Ot. of Appeal expressed in Re 
8coU, Lcmgton v. *8coU, No. 1840, namely 
that,' in the distribiition of a testator’s 
estate amount his children & the children 
of deceased children, children claiming to take 
hy substitution the share of their deceased 
parent must bring into account an advance- 
ment made by testator, in his lifetime to their 
parent, is not applicable to the case of a 
parent’s indebtedness to testator ; so that, 
where a testator gave his residuary estate in 
trust for his children living at the period of 
distribution & the children of any child then 
dead, grandchildren are not liable, upon 
claiming their deceased parents’ share, to 
bring into account a debt owing by the parent 
to testator’s estate . — Re Binns, Public 
Trustee v. Ingle, [1929] 1 Oh. 677 ; 98 
L. J. Ob. 307 ; 141 L. T. 91. 

2009. Add. Annotation : — Consd. Re Ashton, Sier 
V. Ashton (1934), 78 Sol. Jo. 803. 

2012. Add, Annotation : — Mentd. Ohaney v. 

Maclow (1928), 97 L. J. Oh. 345. 

2046a. Although Interest unpaid at date of 

death.] — A person, who borrowed £100 
carr^dng interest at 6 per cent, per annum^ 
by his will left a legacy of £100 free of duty 
to his creditor. The will did not contain 
any du’eoiion to pay debts. At the date of 
the debtor’s death there was interest due & 
unpaid in respect of the debt. The exors. of 


VoL XZ.-— Equity, Cases 

the deceased paid the creditor the 
of the legacy & interest on the debt, up to the 
date of payment. The creditor then sued for 
the amount of the debt x^HeU : the rule, 
that a legacy to a creditor of an amount e<|ual 
to or greater than the debt owed by the 
testator to the creditor operated as & satis* 
faction of the debt, applied notwithstanding 
that there was interest due & unpaid Jn respect 
of the debt at the date of testator’s death.—* 
PiTZGEIiALD V, NATIONAL BaNK, LTD., [1929] 

1 tc. B. 394 ; 98 L. J. K. B. 382 ; 140 L. T. 406. 

2047a. Bequest antecedent to debt.] — B oberts 

V. BENNEr (1690), 2 Vern. 136 ; 23 E. B. 695. 

Annotation : — Retd. Northcote v. Northcote. (1702), Collea 
287, H. L. 

2057a. — Although Interest unpaid at date ot 

death.] — Fitzgerald d. National Bank, 
Ltd., No. 2046a, ante. 

2075a. .] — Re Shafto, Fawcett v. Shapto 

(1903), 48 Sol. Jo. 68, C. A. 

2102a. .]— Hobbs v. Taite (1738), West 

temp. Hard. 582 ; 25 E. B.. 1090, L. 0. 

.'—Consd. Wallace v. Pomfrot (1805), 11 Ves. 

2138. Add. Citation : — 3 Bro. C. 0. 242. 

2188a. .] — Kemp (Lady) v. Kemp (1671), 

2 Bep. Cb. 63 ; 21 E. B. 617. 

2224. Add. Annotation : — Generally^ Consd. Re 
Warren, Warren v. Warren, [1932] 1 Ch. 42. 


Part XII. — Performance. 


2280a. .]— Re Ashton, Sier v. | 

Ashton (1931), 78 Sol. Jo. 803. 

2291. Add. Annotation : — Folld. Re Ashton. Sier 1 
. V. Ashton (1934), 78 Sol. Jo. 803. > 

2294a. Covenant by tenant for life — To pay money 
to trustees — Expenditure on Improvement of 
trust property.] — The tenant for life under a 
settlement voluntarily expended monies in 


erecting necessary buildings on the trust 
property. He also paid the expenses of the 
investment of the trust funds in land : 
Held : his exors. could not set off this outlay 
as a satisfaction pro ta.nto of a covenant, on 
his x^art, to x^ay £3,000 to the trustee of the 
settlement. — Horlock v. Smith (1853), 17 
Beav. 672 ; 23 L. J. Ch. 962 ; 22 L. T. O. 8. 
232 ; 2 W. B, 117 ; 51 E. B. 1157. 


PART XL SECT, 4. SUB-SECT. 2.— A. 

2037 U, .] — A testator by 

his will, after directing the payment 
of all his just debts, appointed F. to he 
one of his three exors. & trustees, & 
went on to declare that F. should ** be 
paid out of my estate the debt or sum 
of money owing hy me to him the 
amount of which the said F. will dis- 
close to my other trustees.” F. 
renounced probate & lodged with the 
exors. a statement of the amount of 
his claim : — Held : the words of the 
will did not create a legacy, but the 
testator's purpose was to at^knowledge 
that he was indebted to F. in an un- 
certain amount & tliat F. was entitled 
to payment of the sum which he 
named as owing, without further 
investigation or Inquiry on the part 
of the exors.i — Fitzpatrick r. Gilbert, 
Gilbert v. Fitzpatrick, 22 Tas. L. H. 
29,— AUS. 

PART XL SECT. 4, SUB-SECT. 3.— B. 

2069 i. Addition to annuity . \ — Cole 
e. Cole (1838), 6 O. S. 744.— CAN. 

PART XI. SECT. 4, SUB-SECT. 3.— G, 

2102 i. Presumption of satisfaction 


rebutted ,] — A legacy to a creditor equal 
to or greater than the debt owing him 
by the testator Is presumed to be a 
satisfaciioti of the debt, but this 
presumption will be rebutted by slight 
circumstances, either ai>pearing in 
the will or Incident to the nature of the 
debt iV. of the legacy. A simple 
direction to pay debts is sufficient to 
IT. but the presumption, a fortiori a 
direction, as in this instance, to pay 
debts & ” thereafter ” legacies.— 

Sparrow r. Hoyal Trust Co., [X932) 
1 W. W. II. 379 ; 40 Man. L. Jl. 211.— 
CAN. 


PART XL SECT. 6. 

si. Separation agreement proriding 
for support of infant son — I^rovision in 
wiU for support .] — By a separatJou 
agi‘eement the husband agi*eed to pay 
the wife a certain sum per annum I’or 
” support & otherwise ” of their child 
imtU it should bersome self-supporting 
or attain majority or leave the custody 
of the wife ; & she agreed to accept 
said sum in full settlement of all claims 
which she then had or might thorea^r 



later, which dispt)Rcd of all Ids property- 
the husband dirttctod hia trustees to 
pay the income of the residue of his 
i)state “ towards the maintenance & 
education of ” said child ” during his 
minority ” : — Held : said provision in 
the will was in eubstitudon for, & not 
in addition to, that in the agjqicinont ; 
& the wife had an election between 
them, but was not entitied to lioMi.— 
Rosa V. Eoas. [1930J I W. W. K. 375 ; 
2 D. L. U. 42 ; sub uom. JIosh v. 
FoaSUM & TOltONTO GrCNKKAL TRUiSTB 
Co., 42 B. C. II. 272.— CAN. 


PART XII. SECT. 3. SUB-SECT. 2. 

sk. Pailure voy vontmbujtions--- 
Toint venture — ^Vhctlwr abandon tnrnj,] 
-Dadsdn r. (UiHsr \ (iUEht, 

D. L. K. 4 79; 1 J(. 


part XIIL SECT. 3. 

sv. Oeru'Tol ralt,]--'lu order to 
larshai, not only n\iist there bo two 
t*Hdhnr.M of the barae person, but one 
f them must have two funds belonging 
) the same pe^rson to which ho can 
‘PoH.- - HotaB Bank of Canada “ 
SEN, [1921] 2 W. W. U. 929.— CAN 


J.8. 
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Oasm 8846— 8478ft. English and Empibe Digest Supplement. 


Part XIV.— Merger of Estates and Charges. 


2345« Add. Annotation : — Apld. Symons 

Southern By. Oo. (1086), 153 L. T. 98. 

8S48. Add. Annotation : — Apld* Symons 

Southern By. Oo. (1936), 363 L. T. 98. 

23d7a. .] — ^Norfolk: v, Oiffobd (1600) 

2 Vern. 208 ; 23 B. B* 735. 

237da. J — Wliere under a marriage settle- 

ment the trusts of the wife’s property were 
for the wife for her life & after her death 
for the husband for his life, with a common 
form protected life interest proviso in respect 
of the husband’s interest, & the usual trusts 
for the issue of the marriage, with a gift over 
in default of issue, which event happened, as 
the wife should by deed or will appoint with 
an ultimate trust for next of kin, & the wife 
died & her will operated as an exercise of the 
power of appointment in the husband's 
favour, on an application by the husband to 
have the trust transferred to him on the 
ground of merger of his interests : — Held : 
there had been no merger of the husband’s 


life estate in the reversion, because the two 
estates were hot coterminous, ds an estate 
might come into existence on an alienation 
of his life estate in favour of possi ble c hildren 
on a re-marriage . — Ho CHANCE’S Settlement 
Trusts, Chance v. Billing (1918), 62 Sol. Jo. 
349. 

2879. Add. Annotation Refd. Symons v. 
Southern By. Co. (1936), 153 L. T. 98. 

2395. Add. Annotation to (2) Dlstd. He Silva, 

SUva V. Silva, [3 929] 2 Cb. 398. 

2897. Add. Annotations : — As to (2) Consd. Its 
Chesters, Whittingham v. Chesters, [1934J 
W. N. 174. FoUd. Be Chesters, Whittingham 
V. Chesters, [3935] Oh. 77. 

2S99a. .] — When a tenant for life in remainder 

pays off a mtge. on the property tlie mtge. is. 
m the absence of evidence of a contrary 
intention, kept alive for his benefit. — Be 
Chesters, Whittingiiam v. Chesters, [1935] 
Ch. 77; 104 L. J. Ch. 06 ; 162 L. T. 210 ; 78 
Sol. Jo. 634. 


Part XV. — Subrogation. 

2424. Add. Annotation : — Refd. Page v. Scottish Insce. Corpn. (1929), 98 L. J. K. B. 308. 


Part XVII. — Equitable Relief in Cases of Fiduciary Relationships. 

Sect. 1. — THE FIDUCIARY CHARACTER. 2478a. Agreement to form club— One party to 
, , engage other as secretary.] — Mitchell v, 

(P- 521.) AMiSANDBB (1036), 79 Sol. Jo. 381. 0. A. 


PART XV. 

2424 1. DefinUion .] — As a several 
role the dootrtao of subrogation does 
not apply in favour of a party who has 
not paid money or given flomethlng In 
satiBfaotlon or extlnguiHhment of a 
security, claim, or demand, or partly 
00 , or who has not paid something by 
way of getting In a security, or the like. 
— -OO0R8OLLBS V. FOOKES (1889), 1C 
O, R. e91.^AN. 

sx. Whether doctrine applicable to 
volunteer ^ying debt .] — Subrogation Is 
never appllea In aid of a mere yoluntoor 
who pays the debt of another.— 
Campbell Auto Finance Co., Ltd. v. 
warren, [19331 0. R. 774 ; 4 D. L. R. 
609.— CAN. 

PART XVI. SECT. 1, SUB-SECT, 2.— A. 

2428 i. What is a penatty — Goods 
delivered under hire-vurdyise asreemetU 
— Itight to seize goods on fatlvrf to pay 
isutament .] — A hlre-purohase ag^- 
inent relating to a motor track prorided 


for payment in nine monthly instal- 
ments. The hirer ooiild become the 
owner of the truck on payment In full 
of the Instalmentfi & a rupee extra. 
On failure on part of the hirer to pay 
any instalment as it became due, the 
owner was entitled to seize the truck 
Sc credit its value as against the amount 
due, but subject to a oondltion that the 
owner In no case would credit the hirer 
with more than the amount still due 
on the contract ; — Held : the olause 
of the agreement which enabled the 
owner to seize the track. Sc keep it 
without making any payment to the 
hirer even though the value of the 
truck may be very greatly In excess 
of the amount due under the agree- 
ment, wae a stipulation by way of 
penalty which the ct. can relieve 
against tmder Contract Act, s. 74. — 
Mavno Ba Oh V. Motor House Co. 
(1929), I. L. R. 7 Ban. 431.— IND. 

PART XVI. SECT, i, SUB-SECT. 2.— O. 
•w. Discount for prompt payment .] — 


Held: a penalty. Sc relief granted. — 
OoLOBovE V. Gundy (1914), 28 W. L. R. 
731 ; 17 B. L. 3L 45.— OAfl. 

PART XVI. SECT. 1, SUB-SECT. 2.— D. 

1 j, .] — Ijj the case of a 

sale when the conditions are that the 
purchaser shall forfeit the money 
which be has paid If he makes default 
in any future payment, the ot. will 
relieve the purchaser from forfeiture 
where the non-payment has been the 
result of the deliborate misrepiesenta- 
tions of the vendor, in order to expose 
the purchaser to forfeiture . — Re Stan- 
ley & Bunting, [1924] 3 D. L. B. 
599; 6 C. B. R. 18.— CAN. 

PART XVI. SECT. 8, SUB-SECT. 1. 

sz. Penatty being reservation ofUv of 
existing Ugcd right — Relief not granted.] 
— Boland v. MoOarROLL (1876), 38 
U. 0. R. 487,— CAN. 
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Vol. XX.— Bguity. Cases 2488--i8J||lfe i 

Part XVIII. — Equitable Defences. 


2483. Add. A^inoiation R. v. Essex JJ., 

Ex p. Perkins, [1927] 2 K. B. 475. 

2489a. J— Whaixky v, Whalley (1860), 2 

De G. F. & J. 310 ; 45 E. R. 641. L. JJ. 

2490. CUatwna .-—For “ 3 Bro. 0. C. 646 »» read 
“ 3 Bro. 0. C. 039, n.’* 

Add* Annotaiion : — As to (2) Consd. Weld v 
Peta?e (1928), 97 L, J. Ch. 399. 

2497. Add, Annotation As to (1) Refd. Weld v- 
Petre (1928), 97 L. J. Ch. 399. 

2512. Add, Annotations: — As to (4) Consd. Weld 
V. Petre (1928), 97 L. J. Oh. 399, Reid. 
Anchor Trust Co. v. Bell. [1926] Oh. 805. 

2513. Citations For “ L. R. 5 C. P. 221 read 
“ L. R. 6 P. C. 221.” 

Add. Annotations : — As to (2) Apld- Weld v* 


Petre (1928), 97 L, J. Oh. 399. Reid. Anchor 
Trust Co. V. BeU, [1926] Ch, 805. 

2520. Add. Annotation : — Consd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

2521. Add, Annotations : — Consd. Legh v, Legh 
(1930), 143 L. T. 151 ; Lynn v, Bamber, 
[1930] 2 K. B. 72. 

2525. Add. Annotations : — Consd. Legh v. liegb 
(1930), 143 L. T. 151 ; Lynn v. Bamber, 
[1930] 2 K. B, 72. 

2527. Add, Annotations : — Reid. Jones v. Waring 
A Gillow, [1926] A. 0. 070 ; Queen Anne’s 
Bounty v. Blacklocks’ Executors, [1934] 1 
K. B. 599. 

2552. Add. Annotaiion : — Retd. Douglass v. Lloyds 
Bank, Ltd. (1929), 34 Com. Cas. 203. 

2554. Add. Annotation : — Reid. Douglass v. Lloyds 
Bank, Ltd. (1929), 34 Com. Cas. 263. 


Part XIX. — Ne exeat regno. 

2637a. .] — ^A.-G. v, Muctklow (1816), 1 i cannot have a writ of ne exeat regno against 

Price, 289 ; 145 E. R. 1405. j a debtor of testator, on the ground that he 

colludes with the exor. — Graves v, Gripeith 
2667a. Not residuary legatee.] — A residuary legatee (1820), 1 Jac, & W. 046 ; 37 E. R. 514, L. 0. 


Part XX. — Quia Timet Actions. 

2702a. Nature ol action.] — A quia timet action is 2713. Add. Annotations : — Refd. Ue Harrington 
aproceedingby which the ct. is enabled to pro- Motor Co., Ex p, Chaplin, [1928] Ch. 105; 

vent its jurisdiction from being stultified. — Hood’s Trustees v. Southern Union General 

Be Andkrson-Berry, Harris v, Griffith, Insce. Co. of Australasia, [1928] Ch. 793. 

* 138 L. T. 2713a. Threatened disclosure of confidential in- 
354, C, A. lormatlon.] — The manager of deft, cos. en- 

2703. Add, Annotaiion : — Reid. Be Anderson- deavoured by dishonest means to procure 


Berry, Hands v, Griffith, [1928] Ch. 290. 

2705. Add, Annotation : — Consd. Graigola Merthyr 
Co. V, Swansea Oorpn., [1928] Ch. 235. 

2705a. Threatened injury to property by water- 
works.] — It is open to the owners of pro- 
perty threatened with injury by authorised 
waterworks to bring a quia tirnet action to 
restrain the undertakers from doing an act 
which threatens to injure such property. — 
Graigot^a Merthyr Co., Ltd. v. Swansea 
CoBPN., [1928] Ch. 31; 97 L. J. Ch. 129; 
43 T. L. R. 600 ; 71 Sol. .To. 681 ; affd, on 
another point, [1928] Ch. 235, C. A. ; [1929] 
A. 0. 344, H. L. 

2710. Add, Annotation : — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

2712. Add, Annotations z — Consd. Be Anderson- 
Berry, Harris v, Griffith, [1928] Ch. 290. 
Reid. Be Fenton, Ex p. Fenton Textile 
Assocn. (1930), 99 L. J. Oh. 368. 


for his cos. information to which they had 
no right whatever. He had attempted to 
secure this information from employees of 
pltf. CO,, but the attempts were unsuccessful. 
These employees were under stringent service 
agreements, prohibiting them from disclosing 
confidential matters. Pltfs. Sc defts. worr 
interested in television, <fc pltfs. were a 
research co., going throiigli tlie prcpnivitnfN^ 
stages in order to perfect A render 
a method of television whicii ha<I not yet 
reached a commercial stage. The (Jiselostm' 
of the information to defts. wtejld iia^e 
caused pltfs. irrepara ble damage- Pit Is. pre- 
pared a draft letter complainmg of 
matters, which was siiown to defts., A; the 
latter promised that the attempts should 
cease ; but whatever W'a.s dont^ proved quite 
ineffective to st op such attempts. I Itts. 
then issued the writ in this action asking lor 
an injimcti«)n to restrain defts. Sc their 
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2579 i. Bgseission on ground of 


I a aeiGDCO | 

wlU not grant him relief if ho has boon 
g^ty of laches. On diflcoveiing the ( 
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servants & agents from making mich I 
attempts: — Held: (!) it being proved that 
defts. through their manager were wrongfully 
endeavouring to persuade employees of pltfs. 
to disclose information, <fc that such dis- 
cloeux’e would cause iiTeparable damage to 
pltfs., the latter we^'e entitled to tlie injunc- 
tion asked for, although such attempts had 
been wholly unsuccessful ; (2) pltfs. were not 
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under any duty to take any further stops 
before issuing the writ in this action ; (3) it 
was no answer to the claim for an injunction 
that the managei* who made the attempts 
was now employed by defts, in a different 
capacity. The important fact was that 
was still in their employment. — Scophony, 
'i\ Traub, [1937] 4 All E. R. 279; 81 
Sol. Jo. 981, 0. A. 
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ESTATE AND OTHER DEATH DUTIES. 

Part I. — In General. 

1. AM. Annofahong to (1 ) ReM. Straits SetUemente Comr. of Stamps a. Oei Tjong Swan, [1983] 

A. U. 378. As to (2) Refd. A.-G. V. Belilios, [1928] 1 K. B. 708. 


Part II. — Estate Duty. 


19. Add, Annotation: — Generally, Refd. Re 

Previt^, Sturges v, Previtd, [1931] 1 Ch. 447. 

22a. ,] — Testator bequeathed “ B. 

House & contents ” & the stables held there- 
with, the leases of which would expire in 
1995, to trustees upon trust to allow O. to 
have the use Sc enjoyment thereof for life, 
& after her death upon the like trust for the 
benefit of L. for life. Testator directed ** the 
rent, outgoings, rates Sc taxes for the time 
being payable in respect of the messuage Sc 
premises, & keeping same Sc the contents 
thereof insured against fire & burglary Sc in 
a proper state of preservation, shall always be 
paid by my trustees out of the income of my 
residuary personal estate.” C. having died, 
was succeeded as tenant for life by L. : — 
Meld : (1) on the death of C., the propeHy 
which passed was the right to enjoy the 
benefit of the annual sum, & the case fell 
within 1894 Act, s. 1 ; (2) the principal value 
of the property should bo ascertained under 
sect. 7 (6) (8), the special facts of the case 
being taken into consideration by the comrs. ; 
(3) the duty must be borne by L., but on 
equitable terms, namely, it should in the first 
instance be borne by residue, which should 
be recouped by a policy on the life of L. to 
be vested in the trustees which at her death 
woxild produce a sum equal to the duty, Sc 
the interest on the duty Sc the policy premiums 
should be retained Sc paid by the trustees 
in each year out of the sum which would 
otherwise be expended by them on B. House. 
— Be Cassel, Public Trustee v. Mount- 
batten, [1927] 2 Oh. 275 ; 90 L. J. Ch. 483 ; 


137 L. T. 786 ; 43 T. L. R. 743 ; 71 Sol. Jo. 
804. 

Annotaiions: — Ab to (1) Consd. Tie Northcliffe, Ambolz v, 
Hudson, [1929] 1 Ch. 327 ; Christie v. Lord Advoisate. 
[1936] ] All B. R. 443. As to (2) Reid. I. R. Oomrs. 
Grossman, I. R. Comrs. r. Mann, [1936] 1 All E. R. 762. 
26. Add, Annotations : — Aa to (1) Consd. A.-G. v, 
Llewelyn, [1935] 1 K. B. 94. Refd, De 
Trafford v. A.-G., [1935] A. 0 280; Scott v. 
I. R. Comrs., [1937] A. 0. 174. As to 
(3) Consd. Adamson v, A.-G. (1932), 102 L. J. 
K. B. 129. Generally, Refd. 1. R. Comrs. v. 
Croseman, I. R. Comrs. v. Mann, [1936] 1 
All E. R. 762. 


27. Add, Annotations: — As to {!) Apld.Jf^e Cassel, 
Public Trustee v. Mountbatten, [1927] 2 Ch. 
275. Folld. De Trafford v. A.-G., [1935] A. C. 
280. Appld. Christie v. Lord Advocate, [1936] 
1 All E. It. 443. Consd. A.-G. v. Burrell 
(1935), 163 L. T. 393. Refd. Parr v. A.-G., 
[1026] A. O. 289 ; Burrell Sc Kinnaird v, 
A.-G., [1937] A. 0. 280. As to (5) Consd. Parr 
V. A.-G., [1926] A. C. 239 ; Adamson v, A.-G. 
(1932), 102 L. J. K. B. 129 ; I. R. Comrs. 
V, Crossman, I. It. Comrs. v, Mann, [1936] 
1 All E. R. 762. Refd. A.-G. v. Lloyds 
Bank, Ltd. (1934), 151 L. T. 268 ; Scott v. 
I. R. Comrs., [1936] Ch. 246 ; A.-G. v. Lloyd’s 
Bank, Ltd., [1936] A. C. 382. Generally, 
Refd. Be Northcliffe, Amholz v. Hudson, 
[1929] 1 Ch. 327. 

27a. Interest passing free from liability to pay 
annual sum.] — At the date of the order of the 
Chancery Div. hereinafter mentioned an 
estate of great value consisting of real 
property, invested funds, Sc policies of 
insurance was by a deed of resettlement & 


BART II. SECT. 3, SUB-SEOT. 1.— A. 

d I. .1 — A testator directed hla 

trustees to divide the balance of the 
annual income cf his estate into ton 
equal shares, fie (inter alio) to pay one 
such share to each of his four daughters 
during their respective lives, Sc further, 
on the death ox any daughter leaving 
issue, to apply her share for her issue. 
Testator further directed that, after 
the death of his widow, the amount 
payable in respect of each of these 
shares was not to exceed J30OO per 
camum. One of the four datight^, 
who survived testator, predeceased 
“]»,^dow leaving issue. At the Wm© 
of the daughter's death her one-tenth 
share of income amounted to £2,800 
per a?mufn. The trustdes having been 
assessed to ©state duty upon one-tenth 
of the trust estate, they Sc the 
da^hterte oxors. petitioned for recall 
of the assessment. Petitioners znzdn- 


talned that, on the daxighter's death, 
a passing of property, vdthln Finance 
AcL 1894, 8. 1, had taken place, & 
that, the daughter's interest In income 
being reStrlctahle upon the widow's 
death to £600, the principal value of 
the property passing on her death fell 
to he estimated, under sect. 7 (5) of the 
Act, upon an ootuarlaJ basis :—Held : 
the case was one in which property 
passed on the death of the daughter 
within sect. 1, & the property which 

S assed was the property which pro- 
ucjod the one-tenth snare of the Inoomo 
which she enjoyed Immediately before 
ber death, & which Immediately 
thereafter became applicable for the 
benefit of her issue, no account falling 
to bo taken of the clroiinistance that 
the beneficiaries' interest in the 
property was rostrictablo on the death 
Of fetator’s widow. — DuNDEiinfi^s 
Tbubtbbss t>. Inland Reveptpb, [193oj 
&, O. (H. L.) 20.~«OOT. 

l 


sa. Licence — <€* interest in licensed 
premteea. }— The interest of a deceased 
person in the business carried on in 
fioensed premises leased from him ^ 
In the lloense thereof is ‘ 
nrffhlo TToath Duties Act, TdOO, s. 3, 


sb. ^Prcwlncial bonds fr^ 

accession duty.] — Alberta provtocUal 
exempt from euooesslon duty, 
lUHt be iucMdod in t^ value of an 
date in order to arrlv^ at the pc^ 

ako the .amount of |h®^onaB 
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two private Acts of Parliamont vested in ' 
tinistees for the life of iSir H. F. de T., the late 
baronet, to uses for raising £250,000 for 
portions for the late baronet’s younger 
children & subject thereto to the use of Sir 
H. E5. de T., the present baronet, for life 
with remainder to his first & other sons in 
tail male ; & it was provided that the annual 
income of the estate should during the life 
of the late baronet be held & applied by the 
trustees in making certain payments & 
among them a payment of an annual sum of 
£8,000 to the present baronet during the joint 
lives of the late baronet & the present 
baronet ; furthermore, the present baronet 
was authorised to charge the estate with 
sums amoimting to £50,000, not to be raised 
or paid during the life of the late baronet. 
The late baronet exercised to its full extent 
his power of appointing portions for his 
younger children by various deeds poll 
charging the estate with various sums to be 
raised & paid after his death. The present 
baronet^ borrowed from the trustees sums 
amounting to £50,000 <fe, in pursuance of the 
authority above mentioned, charged the 
estate with payment thereof after the death 
of the late baronet. By an order of the 
Chancery Div. dated July 28, 1928, & 
referred to above, the trustees were em- 
powei*ed to raise & pay in the lifetime of the 
late baronet the two sums of £260,000 & 
£50,000. At some time after Aug. 15, 1928, 
the £260,000 was accordingly raised & paid 
as portions to the younger children of the 
late baronet, & the £50,000 was treated as 
repaid to the trustees. On Jan. 10, 1929, the 
late baronet died. On an information by 
the A.-G. claiming estate duty at the appro- 
priate rate under Finance Act, 1894 (c. 30), 
s. 1, in respect of the principal value of the 
estate as property passing on the death of the 
late baronet, including the sums of £260,000 
& £60,000 as property deemed to have passed 
thereon imder Finance Act, 1900 (c. 7), s. 11, 
as amended by Finance (1909-10) Act, 1910 
(c. 8), s. 69 (1), the trustees contended that 
they were entitled to deduct from the estate 
alleged to pass: (1) a principal sum sufficient 
to produce a yearly sum of £8,000, being the 
yearly sum payable to the present baronet 
immediately before the death of the late 
baronet j (2) the two sums of £250,000 & 
£60,000 mentioned above : — Held ; (1 ) the pro- 
perty passing on the death of the late baronet 
included the principal sum sufficient to produce 
the yearly £8,00(5 inasmuch as the yearly 
sum ceased to be payable on the death of the 
late baronet; (2) the sums of £250,000 & 
£50,000 fell within the words of the 1900 Act, 
s. 11, as amended by 1910 Act, s. 59 (1), 
being sums in which the trustees had an 
interest limited to cease on the death of the 
late baronet, which had been surrendered 
within three years before the death for the 
benefit of persons entitled to an interest in 
reversion, & which therefore were deemed to 
pass on the death of the late baronet. — D b 
Traffobd v. A.-G., [1935] A. C. 280; 104 
L. J. K. B. 396 ; 153 L. T. 17 ; 51 T. L. li. 
298 ; 79 Sol. Jo. 194, H. L. 

& Finnalrd v. A.-G., 

iloOiJ A.« U» 2o0« 

271). Restricted estate under protective trust — 
Lands passing to tenant In tall.]— By a deed 
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of settlement made in July, 1889, the Fifth 
Earl of C. & his eldest son settled the 0. 
Estates to the use of the. eldest son as tenant 
for life with remainder to the use of his sons 
successively in tail male & in default of such 
issue to the use of the second son of the said 
Fifth Earl for life with remainder to the use 
of his sons successively in tail male with 
remainders over. In 1893 the Fifth Earl 
bought the life estate of his said second son, 
& this interost was conveyed to trustees their 
heirs & assigns for the life of the said second 
son upon discretionary trusts in favour of the 
said second son, liis wife & his children or 
remoter issue <fe, subject to this trust, upon 
trust to accumulate the surplus of the rents 
& profits, invest it, & apply the proceeds in 
discharging debts or incumbrances upon the 
estates, with a proviso limiting the duration 
of this trust. In 1908 the eldest son of the 
Mth Earl died. In 1910 the only son of that 
son died. In 1916 the Fifth Earl died & was 
succeeded by liis said second son as Sixth 
Bail & the life estate of the Sixth Earl 
became an estate in possession. In 1933 the 
Sixth Earl died & was succeeded by his only 
son as Seventh Earl & tenant in tail male in 
possession of the estates : — Held : estate 
duty became payable on the death of the 
Sixth Earl when the property jjassed to the 
Seventh Earl &; his estate became an estate 
in possession instead of an estate in 
remainder ; ho then became entitled to 
receive the whole income of the property 
which was formerly applicable for the benefit 
of the objects of the discretionary trust, & 
it mattered not that he was himself one of 
the objects of that trust. — Scott & Courre 
& Co. V , Inland Kevenub Combs., [1937] 
A. C. 174 ; [1936] 3 All E. R. 762 ; 100 
L. J. Ch. 36 ; 156 L. T. 33 ; 53 T. L. R. 130 ; 
81 Sol. Jo. 12, H. L. 

Amwialion : — ^Befd. Burrell & Kiunaird v. A.-Q. [1937] 
A. O. 286. 

27c. Discretionary trust for payment to class — 
Death of member of class — Trust for payment 
to new class.] — A testator devised all his real 
property to trustees in fee simijle upon trust 
in their absolute discretion to pay a yearly 
allowance of such amount as the trustees 
should think fit to his son H. for life or to 
pay or apply the same for the benefit of H. 
or his wife or children or other specified 
persons & after the death of H. in trust for 
the first & other sons of H. successively in 
tail male ; & in default of such issue to pay 
to his son R. during his life a similar yearly 
allowance & after the death of R. in trust 
for the first & other sons of R. successively in 
tail male ; in default of such issue as 
therein directed. The will contained a 
proviso that if any equitable tenant in tail 
should be bom in testator’s lifetime the 
interest of such person should bo excised 
from the will, the trustees should hold the 
property in trust to pay him a yearly aUow- 
anoe of such amount from time to time as 
they should in their uncontrollable discretion 
think fit, & after his death in tmst for his 
first & other sons in tail male. After certain 
other dispositions the will devised the 
property in ultimate remainder to testator’s 
right heirs. Each beneficiary who should 
bo entitled to an allowance was given power 
to appoint a jointure to his wife to charge 
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tlie property^ with portions for children. 
During the life of IJ. the persona who were 
beneficially interested in the discretionary 
trusts were H. himself, his wife, his sons W. 
& M. & liis daughter G. After the death of 
H. the persons beneficially interested in the 
trust were W., his wife &; his brother M. : — 
Held : on the death of H. the title to the 
beneficial interest in the property passed 
under Finance Act, 1894 (c. 30), s. 1, from 
the first named group of persons to the 
secondly named group, notwithstanding that 
certain persons were members of both groups. 
— Burrell & Kinnaird v. A.-G., fl937] A. G. 
280 ; [1930] 3 AU E. R. 758 ; 100 L. J. K. B. 
134 ; 150 L. T. 30 ; 81 Sol. Jo. 90, II. L. 

33a. Death gratuity payable to representatives of 
teacher.] — Estate duty is payable on a death 
gratuity granted under Teachers (Super- 
annuation) Act, ;1925 (c. 59), s. 6 (1), by the 
Board of Education to the personal repre- 
sentatives of a deceased intestate teacher as 
property passing on the death of the teacher, 
such gratuity being property of which the 
deceased was at the time of her death com- 
petent to dispose within Finance Act, 1894 
(c. 30), ss. 2 (1) (a), 22 (2) (a) as deceased 
had an authority enabling her to appoint 
or dispose of the gratuity as she thought fit, 
whether exercised by instrument, inter vivos ^ or 
by will, or by both. — A.-G. v. QuiXLEY (1929), 
98 L. J. K. B. 052 ; 141 L. T. 288 ; 93 J. P. 
227 ; 45 T. L. R. 455 ; 27 h. G. R. 093, C. A. 

Annotation Refd. A. -G. V. Dickinson 8c Baron, [1937] 2 
All E. R. 485. 

35. Add, Annotation: — Generally, Refd. A.-G. v. 
Llewelyn, [1936] 1 K, B. 94. 

86. Add. Annotation : — Consd. A.-G. v. Adamson 
(1932), 140 L. T. 358. 

37. Add. Annotations : — Refd. A.-G, v. De Trafford i 
(1933), 160 L. T. 24 ; Armstrong v. Estate 
Duty Comr., [1937] 3 All E. R. 484. 

39, Add. Citation 132 L. T. 704. 

After this case add : — 

-.] — See, now, Finance Act, 1930 
(c. 28), s. 39. 

40a. Liability to reduction in lifetime of 

annuitant.] — Testator by a trust disposition 


& settlement & codicils thereto, after pro* 
viding for his debts & other expenses & 
making other dispositions, directed his 
trustees to divide the balance of the annual 
income of the trust into ten equal shares 
to i)ay five of these to his wife & one to each 
of lus four daughters & his sister-in-law during 
their respective lives. Should any of his 
daughters die Ica^fing issue, the share of 
income which would have been payable to her 
was to be applied for the maintenance & educa- 
tion of her issue until the youngest of them 
should have attained the age of twenty years Sc 
thereafter should be paid in equal portions 
during their lives to such of them only as 
were daughters. After certain other declara- 
tions he further provided that after the 
death of his wife no beneficiary should 
receive more than £000 per annnm from the 
income of the trust & that the balance should 
be otherwise disposed of as directed. 
Testator was survived by his wife, his four 
daughters & his sister-in-law, & for a time the 
income of the trust fund belonged, & was 
paid, as to one moiety to ilu^ widow, as to 
one-tenth to the sister-in-law, & as to one- 
tenth to each of the four daughters. One- 
tenth of the income of the fund amounted 
annually to £2,800. Mrs. N., one of the 
four daughters, died leaving three children 
her surviving. At; the date of her death her 
mother was still living ; — Jlcld : fus Mrs. N. 
was immediately before her death entitled 
to the income of one-tenth of t he residuary 
estate property which produced that income 
passed on her death under sect. 1 of 1 894 
Act. — Christie v. Lord Advocate, [lO30j 
A. C. 509; [1930] 1 All E. R. 443; 105 

L. J. P. C. 05 ; 154 L. T. 441 ; 80 Sol. Jo. 
384, H. I.. 

Annotation : — Refd. Inland Revenue Comre. v. Orossmau 
Inland Revenue Gomrs. v. Mann, [1936] 1 All E. R. 762, 

1 42. Add. AnnofnHons : — Consd. A.-G. v. Farrell 
(1930), 99 L. J. K. B. 005 ; A.-G. r, Llewelyn, 
[1935] 1 K. B. 94. Refd. A.-G. v. De TrafCord 
(1933), 150 L. T. 24. 

42a. .] — De Trafford v. A.-G., No. 27a, 

ante. 
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46 li. By deed irwompletely 

txtmiied.^ — Federal Comr. op Tax- 
ation r. Taylor (1929), 42 O. L. R. 80 ; 
3 A. L. J. 65 ; (19291 Argus L. R. 169. 
—AUS. 

so. Qifi made within three years before 
death — Money spent on improving fiousc 
— Whether gift to wife.] — A husband & 
wife, with their children, lived together 
in a house which belonged to the wife ; 
each eniored a separate income. The 
husband paid to a builder with whom 
he had made oontraote about £2,000 
for improvements & repairs to the 
house. A few mouths later he died at 
the ago of fifty -three. It was found 
that the transaction was not entered 
into with intent to diminish the value 
of the husband’s estate, but that the 
object was simply to improve the 
family home in accordance with their 
means Sc station in life : & that there 
was no reason to believe that the 
husband would not enjoy the normal 
span of life, or that he would necessarily 
predecease his wife : — Held : the pay- 
ments did not constitute a gift to the 
wife of the deceased within Death 
Duties Act, 1921, of New Zealand, 
ss. 88, 30, so aa to be deemed to be 


part of the husband’s estate for the 

g urposes of that Act. — Finch 
TAMP Duties Comr., 11929] A. C. 

427.~-N.Z. 

Shares in ctrmpany issued to 

children of deceased — Payment by com- 
pany* s cheque debited to deceased^s 
personal account — Subsequent transfer 
of debits to children* s accounts — Re- 
transfer of debits to deeeamd*8 account 
within three years of death.] — Per- 
petual Trustee Co v. Comr. of 
Stamp Duties (1929), 29 S. R. 153 ; 
46 W. N. 58 ; revsd., 43 C. L. R. 247 ; 
30 S. R. N. S. W. 215; 47 N. S. 
W. W. N. 108 ; (1930), Argus L. R. 
33.— AUS. 

gf, Settlemcni — Trust property 

not transferred to irutAees.] — In 1918 a 
resident in New Zealand held mtgos. 
& debentures securing £67,200, the 
deeds & certificates being in the cus- 
tody of his agents, who managed his 
private affairs under a general power 
of attorney, & kept accounts relating 
thereto. He wrote to thorn glrtap 
particulars of a settloiuorit of £30,000 
which ho proposed to make on ms 
children, Sc Instructing them to take 



to a special trust account. By the 
deed of settlement, which w^as executed 
by all the nbcesaary parties, the trustees 
acknowledged the receipt of tlio 
£30,000, & the trusts were declared. 
No money, however, was paid, nor any 
securities transferred, to the trustees. 
I'urthcr sums were settled iu 1919, 
1020, & 1924, similar entries being 
mode in the agents’ books. Interest 
at a fiat rate was paid to tlie bene* 
ficlaritJS on the sums settled on tJioin 
respectively, the payments being made 
out of the income roccivod bj' tt)o 
settlor from the securities in bis 
agents’ cuetodv. Tlnise ewurities 
varied from time to 
amount always exceeded ^ i Y‘ 

Upon the settlor's death in ms 

eXte ^8 a8B;«oa t;> ‘'“tf ^7““ 
Death DuUea Aot. ia21 (N.A), as 
hiHudinir the settloil suuis, lees rapitul 
wUch more than three years before 
thoXth r’s death liati been paid out 
to ^ of the honellclarios under power 
In the fiettifinentn, & subject to m 
Slowauco for gift J™ ft? 

sums were settled : — • hUTlne 
rogX to sect. 5 (1) of the Act t ie 
a«esement had been ^rightly mMel iw 
the settlemontB could not po treated 
aa perfected either by transfer 

of property or deolaration of trust ; 
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47, Add, Anm^i^n : — Generally, Refd. A.-G, for 
Ontario v, Fex^, £1934] A. 0. 477, 

48. Add. Annotation : — Rofd, A.-G. for Ontario v. 
Perry, [1934] A. O. 477. 

64, Add, Annotation : — Generally, Refd. A.*G. for 
Ontario v. Ferry, [1934] A. 0, 477. 

65. Add, Annotation ; — Generally, Refd. A.*G. for 
Ontario v. Ferry, [1934] A, 0. 477. 

69. Add. Annotation: — Aa to (2) Ck>ii8d. Foscolo 
Mango & Co. o. Stag Ldne, Ltd., [1931] 2 
K. B. 48. 

61. Add. Annotation : — Retd, Bird v. I. B. Oomrs. 

(1924), 12 Tax Caa. 785. 

63. Add. Annotation : — ^Foild. A.-G. v. Farrell 
(1930), 99 L. J. K. B. 606. 

63a. Disentailing deed & resettle* 

ment.] — By a disentailing deed & a deed of 
resettlement, A. & his mother appointed 
property to trustees upon trust for the 
mother for life, & then upon certain trusts 
for management. There followed a dis- 
cretionary trust in favour of A., his wife or 
children, with remainder in trust for A.’s 
sons, & with ultimate remainder to E. The 
mother died in 1926, & estate duty was 
paid on the value of the settled property. 
The trustees, under their discretion, then 
paid £50 a month to A. & the balance of 
income to E. In 1926 A. died, unmaWed, 

& estate duty was claimed : — Held : A., in 
executing the disentailing deed & resettle- 
ment, h^ acted as a person “ competent to 
dispose of property within 1894 Act, 
s. 22 (2) (a), & the discretionary trust in his 
favour was a reservation by bim of an 
** interest ” in the property within Customs 
& Inland Revenue Act, 1881 (c. 12), s. 38 
(2) (c). Therefore, by that sub-sect, read 


with 1804 Act, 4. a (1) (oh MoMifty was 
deemed to have passed <m A/s deam estate 
duty was payable.— -A.-G. v. Fjmuoxi.. (1981] 
1 K B. 81 j 99 L. J. K. B. 605 ) 148 L. T. 
639 ; 46 T. L. B. 687, 0. A. 
jinnalaliim nonsd. A.-a. V. Burrell (1985), 168 h. T. 893. 


07 a, CkjBtlngent sueoassion— Aconmuliitlons.] 

By a deed, dated Mar. 1924, appointing 
trustees of a large sum of money, the settlor, 
who died in Mar. 1928, provided that during 
his life the income of the whole was to bo 
paid or applied by the trustees for the benefit 
of all or any of his children in such manner 
as he should direct, A; so far as any direction 
should not extend the income was to be held 
as an accretion to the capital of the settled 
funds. After his death the capital & income 
of the funds not already distributed were to 
be held in trust for his children living at his 
death in such manner as he should by deed 
or will appoint, & in default of appointment 
in trust as to two-fifths for bis son, & the 
remaining three-fifths for equal division 
among his three daughters as tenants in 
common. The settlor made no direction by 
deed or will, & on his death the Crown 
claimed that the property the subject of the 
trust “ passed *’ within Finance Act, 1894 
(c. 30), s. 1, or that the children’s interests 
which arose on his death were interests pro- 
vided by the settlor within sect. 2 (1) (d), 
that in either case estate duty was payaole 
on the whole of the funds & accretions : — 
Held : the funds & accretions did not pass 
on the settlor’s death & estate duty was not 
payable in respect thereof under sect. 1, but 
that on the true construction of sect. 2 (1), 
the beneficial interest of each child of the 
settlor in the settled funds & accumulations 


though a^oharge probably was created 
upon the eettior a capital It was not 
a debt lor which, by the terms of 
aect. 9 (2), an allowance could be made. 
— Goui/D V . Stamp Duties Oo»ib., 
[1934] A. O. 69 ; 103 L. J, P, C. 25 ; 
150 L. T. 162.--N.Z. 


•g. Ixmd transferred to children 

subject to partnership agreement ^ — In 
1909 M., the owner of 35,000 acres of 
land In New South Wales on which 
he carried on the business of a grazier, 
verbally agreed with his six tmldren 
that thereafter the business should be 
carried on bv him & thorn as partners 
under a partnership at will, the bust* 
ness to be manag^ solely by M., & 
each partner to receive a speemod 
share of the profits. In 1918, by six 
registered transfers In the form 
prescribed by the Ileal Property Act, 
1900. M. transferred by way of gift 
all his right title & Interest in portions 
of his land to each of his four sons & 
to trustees for each of his two daughters 
& their ohllden. Tho evidence showed 
that the tronsfelra were taken subject 
to the partnership agreement, A on the 
understanding that any partner could 
withdraw 6c work his land separately. 
Ih 1919 M. his children entered Into 
a formal partnership agreement, which 
provided that during lifetime of M. 
no partner should withdraw from the 
partuership. On the death of M. 
in 1929 the land tranaferrbd in 1913 
was included in assessing his estate 
to death duties under Stamp Duties 
Act, 1920-1931 <N. B. W.), on the 
ground that they were gifts duidable 
under soot. 102 (2) (a), of that Aet i — 
Beld: (1) the property comprised In 
the tyanafers was the land separated 
from the rights thereiu belongiim to 
the partnership. It was excluded by 
the terms of seot. 102 <2) (n) from being 


dutiable, because the donees had 
assumed Sc retained possesdon thereof, 
& any benefit romafiiing In the donor 
was referable to tbe partnership agree- 
ment of 1909. not to the gifts ; (2) the 
transfers did not mention the rights 
of the partnership, & therefore under 
seot. 42 of Ileal Property Act, 1900 
(N. S. W.), inlght in law give a title 
free from those rights, was not material, 
because the substance of the trons- 
aotion had to be ascertained, as lia- 
bility to taxation ought not to be based 
upon refinements but on clear words. — 
MUNBO V . Stamp DtrriEe I193i4] 

A. C. 61 ; 103 L. J. P. O, 18; 150 
L. T, 145.— AUS. 


PART IL SECT, 8, SUB-SECT. 2.— E. 

P I. — By tin Indenture 

T., who was entitled in fee simple to 
certain lauds subject to oertain leases 
thou current, conveyed the lands to A., 
his daughter, for life, or until the 
hapiHjnlng ol oertain events, with 
remainder to her children. In ooxisidera- 
tion of covenants by her to make 
annual payments to him Sc his wife 
during their lives. Sc to indemnify him 
In respect of covenants oontalned in 
the unexplred leases. T. & his wife 
predeceased tbe dauiditer. Sc she 
died leaving children. Her life estate 
had not determined in her Mfetitme ; — 
Meld: tho lands comprised in the 
indenture did not form p^ of the 
dutiable estate of A. by virtue of 
seot. 102 m (k) of “Stamp Duties 
jhjotf 1920-24/* The dominant words 
of that provision or© “under or by 
virtue of auy agreement mad© by tho 
deceased.** Sc they mean that the pass- 
ing of the prop^y shaU proceed from 
the voUtion of deoeased,— ANOtw v. 


CkiMB. OF Stamp Duties (1930), Argus 
L. R. 837 ; 4 A. L. J. 163.— AUS. 

se. Reservation of life interest to settlor 
— On surviving wife .] — By a marriage 
settlement made in 1676, £30.000 Was 
settled upon trust to pay tho income 
to the settlor’s wife for life, after her 
death to the settlor for life. & after 
the death of the survivor upon trust 
for tho ohUdren or remoter issue as they 
should by deed Jointly appoint, or 
in the absence of a joint appointment 
as the survivor should by wDl or deed 
appoint. 8c in default of appointment 
for the ohilclren as therein provided. 
Tho settlor died In 1925, without having 
exercised the Joint power of appoint- 
ment, leaving his wife Sc children him 
surviving. For the purpose of death 
duty under the Stamp Duties Act. 
1920-1924, of N. S. W. :—Held : as 
the settlement contained a trust to 
take efiect “ after the death ** of the 
deceased settlor 8c in reference thereto, 
his property was to be “ deemed to 
Include •* the property subject to the 
trust, without deducting the value of 
- his widow’s life interest thereiu. — 
Rabett V. Stamp Duties Comu., (19291 
A. O. 444.— AUS. 


sf. — Jointly with ifiife .] — In 1896 
a husband settled property in N. 8, W., 
directing that the income therefrom 
should be paid to his wife during their 
joint lives, 8c upon the death of either 
of them to their daughters equally 
for their respective lives. The settlor 
died in 1914, Sc was stirvivod by hie 
wife i.’^Meld: the settlement contained 
a trust “ to take effect after hte ** (the 
settlor*©) death “ within Stomp 
Duties Act, 1898, of New South Woles. 
B. 58. 6c accordingly upon the death of 
the settlor duty under that sect, became 
loyable. — TaoHtiOvi v. Stamp Duties 
C19291 A. O. 450.— AUS. 
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VoL XXL— Estate and Other Death Duties. Cases Wa— flftu 


to tfe-O oxtont to wliioli tli6 prinoipftl vfiJiuo 
of such beueficial interest upon the death 
of the settlor exceeded the actual value, if 
any, of the expectant beneficial interest of 
each child before such death was an interest 
accruing or arising on liis death, & was, 
therefore, to be deemed to be property pass- 
ing on the death of the settlor, & that estate 
duty on the principal value of such excess 
was leviable & payable accordingly. — A jdam- 
SON V. A,-G., [1933] A. C. 257 ; 102 L. J. 
K. B. 129 ; 49 T. L. R. 169 ; sub nom, 
A.-G. V, Adamson, 148 L. T. 305, H. L. 


Tmotofiaiw /--Consd. A.*G. v. De Troflord (1933), 150 L. T. 
2J. ^Apld. A.-G. V. Lloyds Bank, Ltd. (1934), 151 L. T. 
268. ICxpld. & Folld. A.'G. V. Lloyds Bank, Ltd 
[1935] A. 0. 382. Consd. A.-G. Burroll (1935), 153 
L. T. 393 ; Scott i\ I. R. Cjomrs., [1937] A. C. 174, 


67b. .] — By a deed of settlement the 

settlor caused to be issued to or transferred 
into the names of trustees certain shares in 
a co. in trust for all such one or more of her 
children or remoter issue, or the husbands or 
wives of the children or remoter issue, as she, 
the settlor, should by deed revocable or 
irrevocable or by will appoint, & until & 
in default of appointment upon trust to 
divide the trust fund into three equal shares 
& appropriate one share to each of her three 
named childi'en, but so that the three shares 
should be retained by the trustees upon the 
trusts therein declared. 

By a deed of appointment the settlor 
directed the trustees of the settlement to hold 
the trust fund in trust during her life to accu- 
mulate the income & after her death to 
stand possessed of the trust fund & accumula- 
tions in trust for her three named children 
in equal shares, but so that the share which 
after her death was to be held for each of the 
said three children should not vest absolutely, 
but should be retained by the trustees upon 
trust during the life of each child to pay to 
him or her the income of his or her share & 
after the death of such child to hold that 


child’s share in trust for the children or 
remo^r issue of that child as he or she should 
appoint, & in default of such appointment in 
tnist for all or any of the children of that 
child who being sons or a son should attain 
the age of twenty-one years or being 
daughters or a daughter should attain that 
age or marry if more than one in equal shares. 
There followed a hotchpot clause, & an 
accruer clause in case the trusts declared 
concerning the share of any child should fail. 
Finally, the deed reserved to the settlor a 
power of revocation by deed or will. The 
settlor died without having revoked the 
appointment. She left her surviving the 
three children unmarried : — Held : the rule 
in Lassence v. Tierney (1849), 1 Mac. & G. 
551, applied to the settlement ; under it the 
three children took absolute & immediate 
interests in the trust fund (though liable to 
defeasance) & nothing passed to them under 
it on the death of the settlor within Finance 
Act, 1894 (c. 30), s. 1 ; also, the life interest 
of each child was deemed to be property 
passing on the death of the settlor witliin 
sect. 2 (1) {d) of the Act, & the duty there- 
under was leviable on the excess, if any, of 
the value of the expectant life iniercjst of 
each child after the death of the settlor over 
its previous value. — A.-G. v, Lloyds Bank, 
Ltd., [1935] A. C. 382 ; 104 L. J. K. B. 523 ; 
152 L. T. 577, H. L. 

Annotaihms : — ^Beid. A.-G. v. Du-kiuHoii & Baroi], [1937] 
2 All K. R. 1S5 ; Scott 1. ]i. (’omrcj., 11937 I A. C. 174. 

72. Add. Annotation : — As to (2) Retd. Re Wilkin- 
son, Page t). Public Trustee, [1926] Oh. 842. 

75. Add. Citationa 94 L. .T. K. B. 139 ; 132 
L. T. 717. 

Add. AymoUiiUm : — Generally. Refd, r. 

Dickinson A Baron, [19371 2 All K. R. 

76. Add. Annotation : — Refd, A.-G. v. Llewelyn, 
[1935] 1 K. B. 94. 

90a. Trust established in England.] — 

By his will, made in English form, testator, 


PART II. SECT. 8, SUB-SECT. 2.— J. 

82 i. Benefit rdained hy ditiptmer.]--' 
By deed of Ai)r. 31, 192'^, a farm, 
toffothor with tho fariuUoiiHf^ & i1 k 
contcutH, the live stock thereon &: the 
chattelH & (dTecta, were assiKiied 
aliHolutAjly to deft., A. O’D., in coii- 
Hidemtion of natural love & afl’ection 
hy his eoiiisin J. O'D. “ suldoct how- 
('ver to the right of tlie said J. O’D. to 
the exciusive U8e of a room in the 
dw(dling -house upon tho said lands 
witli the use in common with Die said 
A. O’D. of the kitchen <& pasBages of 
the said house & to the right of his 
support thcirein which is to iiudude all 
neoossary fuel at the exj)en8e of the 
said A. O’D. & to the use of a donkey 
ik. trap when required.” Deft, also 
covenanted with tho said J. O’D, to 
permit him to enjoy the said rights & 
to provide personal attendance on him. 
On the death of J. O’D., deft, was 
assessed to estate duty upon all the 
property comprised in the said deed. 
Upon a motion for attachment for 
failure to pass an estat-e duty accoimt : 
— Held : the property transferred by 
J. O’D. to deft, was not possessed or 
enjoyed by tho latter to the entire 
exclusion of the donor or of any heueflt 
to him by contract or otherwise &, 
accordingly, estate duty was payable 
thereon under sect. 2 (1) (c) of Finance 
Act, 1894.— RKVUNUE 0OMR8. 

O’Donohoe, [19361 1. K. 342.— IR. 

sh. Property aUwxk abroad — Shares. ] 
Doooased, not a British subject, was at 


tile date of his death domiciled In tho 
Colony of the Straits Settlements. 
The Oorar. of Stamps for the Colony in 
determining tho value of deoeatsed’s 
estate for the purposes of estate duty 
Included tho value of his movable 
property outside the Colony, w'blch 
oonsistod chiolly of shares valued at 
over $27,000,000 : — Held : such mov- 
able assets outside the Colony fell 
within the words ** all property which 
passes on the death ” in sect. 68 (1) of 
Ordinance No. 103 (Stamps) of the 
Colony & were accordingly assessable 
to estate duty. — Stoaits Skttlkments 
O oMR. OP Stamps v. Oei Tjono Swan, 
[1933] A. O. 378 : 102 L. J. P. O. 90 ; 
149 L. T. 145 ; 49 T. L. R. 428. P. O.— 
STRAITS SETTLEMENTS. 


PART 11. SECT. 3, SUB-SECT. 3. 

si. Shares in company domiciled in 
risk Free State — Testator rf* life 
natU domiciled in Northern Ireland — 
)eath of life tenant.) — Testatrix. B., 
led domiciled in Northern li*oland. 
!y her will she ^ve ail her property 
> trustees to allow same to romam 
1 the state of tnvostmout in which It 
light be at the time of her death or 
3 change said investments as tno 
rustoes in their absolute discretion 
light think fit & to pay the Income 


.lighter. 


pointed W. & her flaughter, N., 
exors. of her w'ill. The ussots included 
shai’es In a co. situate in the Irish 
Free State. N., the life tenant, died 
on Apr. 23, 1928, within two months 
of the death of B., & before representa- 
tion to the estate of B. had Issued. 
A claim for estate duty arose on tho 
death of N. in respect of the residuary 
estate of B., passing on the death of 
N. under the will. It was contended 
on behalf of the Crown that the 
residuary estate of B. as at the deatii 
of N., constituted a Northern Ireland 
chose In action, as B. died dond(.'ii<‘d 
in Northern Ireland & the forinu 
of administration of her estate tiu' 
Northern Ireland Cts. Tho I'.xoi-. 
tho estate of B., however, conle/ided 
that the estate of B. j>assefl in hpeeje 
on the death of N. : — Held : after the 
death of B., N. has a proprietary 
interest in her nn)ther's estate t';' e>^tato 
duty was payable in tho Irish treo 
State & not in Northern i rehind, the 
residuary estate havung passed on tJio 
death of N,, A having eonhlsted ot 
shares In a co. situate in the Irish Tree 
St^te.-~A r. WAPKEK, [1934] N. J. 
179. — IR. 

so. Nitaa of shares. ]— The situs of 
shares is at tl*o place where the register 
of shareholders is kept, Ac duty is pay- 
able ihert) in accordance with the law 
of the locality, A- this is so even though 
the name of a deceased owner was not 
actually on tho register at the time of 
death . — lie Ferguson, [19361 1. IL 21, 
— IR. 
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Cases 90tt— BirOLiSH akd Empibb 

who declared tliat the instrumeat was to take 
effect according to the of Hong Kong 
where he was domiciledt devised & bequeathed 
his property, which was situate out of the 
United- Kingdom, to trustees on trust to 
invest a sum to produce an annuity for his 
wife, to pay certain legacies & to stand 
possessed of the residue to pay the annual 
income thereof to his sons or son during thei 
or his lives or life, & on the death of the las 
survivor of his sons in trust for his son’s 
children. The tenant for life, who was the 
only son of testator living at his death, 
wished to borrow money «to, at the request 
of the lenders, he appointed, in England, 
four new trustees of the will, three of whom 
were resident in England. Between 1013 <fc 
1022, owing to the tenant for life’s dealings 
with the trust funds, proceedings in the Oh. 
Div. were instituted & orders were made in 
connection with the administration of the 
trusts of the will. In 1922 the tenant for 
life died, leaving him surviving his widow 
& two infant sons, who were domiciled in 
Hong Kong but had been made wards of ct. 
by virtue of the proceedings in the Ch. Div. 

& the orders made therein. The trust pro- 
perty was situate abroad : — Held : the suc- 
cession of the infants to testator’s residuary 
estate was at his death a succession by virtue 
of Hong Kong law &. to Hong Kong property, 

& it had never lost that character or fallen 
within 1853 Act, s. 2, & the property was not 
liable to estate duty under 1894 Act, a. 2 (2). 

— A.-G. V. Belilios, [1928] 1 K. B. 798 ; 97 
L. J. K, B. 139 ; 138 L. T. 294 ; 44 T. h. R. 
214; 72 Sol. Jo. 49,0. A. 

Add. Annotation : — Apld. A.-G. v. Howe 
(1925), 94 L. J. K. B. 540. 

Shares.] — Testator, a German 

subject, was, at the outbreak of the European 
War, entitled to stocks, shares, & securities 
in English, South African, & American cos. 
The certificates were in all cases situate in 
London, & the securities themselves were 
transferable in London at the outbreak of 
war, & at the date of testator’s death. 
Testator died in 1915, in Berlin, being 
domiciled in Germany. By his will three- 
lifths of liis property were bequeathed to 
German & Austrian beneficiaries, two- 
fifths to British & Polish beneficiaries. In 
1915 the will was proved in Germany by the 
exors. named therein. In 1922, grant of 
administration in England was made to pltf. 
By virtue of Treaty of Peace Orders, the 
whole of the interests of the German & 
Austrian beneficiaries became charged with 
& subject to the claims of the Custodian of 
Enemy Property. In 1922 all the South 
African securities were transferred to the 
South African Custodian, an exor. dative 
was appointed in South Africa to administer 
testator’s South African estate, & estate duty 


Diobst Supplbmbnt. 

in South Alricft was p^d by him In respect 
thereof. SomeoftheAmaricaBseoaritles were 
transferred to the American Allen Property 
Custodian, administration of testator’s Ameri- 
can estate was gpranted in America, & the 
securities were transferred to the American 
Custodian to be distributed by the American 
administrator among the beneficiaries. All 
the remaining American securities, with the 
exception of a small balance, were released 
to pltf. by the English Custodian. In May, 
1 924, pltf. filed a corrective affidavit, including 
therein those of the American securities 
which had been released to him at that date, 
& he paid estate duty & interest in respect 
thereof: — Held: (1) all the shares were 
locally situate in England & the adminis- 
trator was bound to include them as property 
of which testator was competent to dispose, 
4te was accountable to the extent of the 
assets he had received for the estate duty 
in respect thereof ; (2) the basis of valuation 
of such shares was the price similar shares 
would fetch in the open market at the date 
of testator’s death. — Re Asohrott, Clifton 
V. Straubs, [1927] 1 Ch. 313 ; 06 L. J. Ch.205. 

9. Add. Annotation : — As to (4) Refd. Re 
Bateman, [1925] 2 K. B. 429. 

02a. Release of life Interest — In exchange 

for remainder*] — Deceased, under a settlement, 
was entitled to certain lands Sc capital 
moneys for life with remainder to deft. By 
a deed of exchange made between deceased 
& deft., deft, conveyed to deceased his 
remainder in the above lands, & in return the 
deceased convoyed to deft, his life interest 
in the capital moneys to the intent that the 
life interest should merge in deft.’s estate in 
remainder. Deceased died within three 
years. The Crown claimed estate duty on 
these moneys : — Held : the property, the life 
interest, did not pass by reason of the pur- 
chase, because that interest ceased on death, 
& consequently 1894 Act, s. 3 (1), did not 
apply, &, deceased having died within three 
years of the making of the deed, Finance 
Act, 1900 (c. 7), s. 11, as amended, applied, & 
the property was deemed to pass notwith- 
standing its disposition by the above deed. — 
A.-G. V. Llewelyn, [1935] 1 K. B. 04 ; 103 
L. J. K. B. 407 ; 152 L. T. 345. 

06. Add. Annotation : — Ae to (2) Refd. A.-G. v, 
Llewelyn, [1935] 1 K. B. 94. 

07a. — .] — ^By settlements made in 

1906 & 1911, a lady, in consideration of 
£5,100 which was paid over to her by her 
son, conveyed certain furniture upon trust 
for herself for life with remainder to her eon 
absolutely. At her death in 1918 the 
furniture was sold for £45,000, Sc Hie Crown 
claimed succession duty A estate duty upon 
the difference between the two sums from 
the trustee of the settlements : — Held : ( 1 ) 


PART U. SECT. 4. SUB-SECT. 1. 

B i. S. r. Holues V. Stamp Dcjtibs 
OoMR., [1027] N. Z. L. II. 753.—N.Z. 

g ji, Discharge by eon of leyit 

— A father granted a bond for £30, uw 
1 q implement of an imdertaklog by him 
In his second son's marriage oontraot, 
in oontemplation of the son^s marriage, 
& in consideration of a oonvoyanoo 
executed by the son's intended wife 
for behoof of the spouses. In the 
marriage oontraot the son accepted the 


obligations therein contracted by his 
father as in fuU satisfaction in any 
event of all legal claims for loglttm 
or otherwise he might have upon his 
father's estate. At the date of the 
marriage oontraot & of the bond the 
only claim to legitim possible to the 
son was In the event of his elder 
brother predeceasing his father. That 
event happened, & at the father's 
death the amount of logltlm to which 
the second son would have had a claim. 


had he not discharged It, was £25,000 : 
— Bdd : the bond could not bo 
regarded as a debt inctured by the 
father for fuU consideration in money 
or money's worth wholly for deooasod^s 
own use & benefit in the sense of 
1894 Act, B. 7 (1), Sc did not form a 
proper deduction In determining the 
value of his estate for the purposes of 
estate duty. — ^I iORU Anvooipi e. 
WARBENPXR'g TRCWnCBS iXwS), 8 
F. (Ot. of Bess.) 871.-HIOOT. 



VoL XZI.— Estate and Other Death Daties. 


Cases 




the tianwotion wee a hond fide sale between 
taom6r w & no succession duty was 
payable ; (2) as to the claim for estate duty, 
tli«re had b^n a “ purchase for partial 
consideration ” within 1894 Act, s. 3 (2), the 
consideration paid represented four- fifths of 
the value of the property at the date of such 
purchase, & estate duty was payable only 
upon one-fifth of the value as at the date of 
the death of the tenant for life ; (3) “ partial 
consideration,*’ in sect. 3 (2), meant something 
less than the full & fair value as between 
^ ^ller.— 72e Bateman (Baroness). 
[1926] 2 K. B. 429; 95 L. J. K. B. 199; eub 
nom. Ee Bateman (Baroness). A.-G. v. 
Wrbford-Brown, 134 L. T. 163. 


117a. Who Is person “ competent to 

dispose — Donee of power.] — The donee of 
a power who can freely appoint the whole 
of the fund to himself & so acquire the right 
to dispose of the fund in accordance with 
his own volition is “ competent to dispose ” 
of that fund within France Act, 1894 
(c. 30), 8. 6 (2). The word “ power ” in the 
phrase “ power ... to appoint or dispose 
of property as he thinks fit ” in Finance Act, 
1894 (c. 30), s. 22 (2) (a), is not used in the 
strict sense attaching to it when used with 
reference to a power of appointment, but in 
the sense of capacity. — Re Penrose, Pen- 


rose V. Penrose, [1933] Oh. 793 ; 102 hi 
Ch. 321 ; 149 L. T. 325 ; 49 T. L. B. 286. 
120. Add, Annotation : — As to (4) Dlstd. Re Grill" 
linton, Public Trustee v, Grinlintou (1932)» 
102 T.. J nh ± 


121. Add. Annotations : — As to (2) Dlstd* Re (Mn- 
linton, Public Trustee v, Grinlinton (1932), 
102 L. J. Oh. 4. Refd. Re Sarson, Public 
Trustee r. Sarson, [1925] Ch. 31. 

121a. Enures for benefit Of residuary 

legatees — Where annuities free of duty given 
out of residue.] — Testator who died in 1910 
directed the payment of an annuity to his 
son E., & on the latter’s death “ to his pre- 
sent wife,” free of duty. Settlement es^te 
duty was paid on so much of testator’s re- 
siduary estate as was required to provide 
for the annuities payable under the will. 
E. died in 1930 & bis widow, A., became 
entitled to the annuity. Estate duty was 
payable, but an allowance of interest was 
claimed under Finance Act, 1914 (c. 10), 
8. 14 (6), as a set-off in respect of the settle- 
ment estate duty already paid on testator’s 
death : — Held : the annuities having been 
paid in full, the persons entitled to the allow- 
ance were the persons entitled to the re- 
siduary estate. — Re Grinlinton, Pubuc 
Trustee v. Grinlinton, [1933] Ch. 344 ; 
102 L. J. Ch. 4 ; 148 L. T. 191. 


PART II. SECT. 4, SUB-SECT, 2. 

c i. Annuity paid out of gentral 

income — No property HetUe.d.]~~Siiot. A 
of Estate Duty Ordinance, 1932, of 
Hong Kong, provides that estate duty 
shall he paid on the i)rlncii)al value of 
“ all property passing on the death ” 
of a deceased person, which, hy 
sect. 5 (1), “shall ho deemed to 
include . . . {b) property in whicti 
deceased or any other person had an 
interest ceasing on the death of 
deceased, to the extent to which a 
benefit accrues or arises by the cesser 
of such interest, . . By sect. 25 (1) 
of the Ordinance : “If estate duty has 
already boon jiaid in respect of any 
settled property since the date of the 
settlement, upon the death of one of 
the parties to a marriage, no estate 
duty shall bo payable on the death of 
the other party to tho marriage unless 
such person was at the time of his or 
her death or had been at any time 
during the continuance of the settle- 
ment competent to dispose of such 
property. (2) For the purposes of 
this section, the term settlement 
means any . . . will, . . . under or by 
virtue of which instrument . . . any 
property, or any estate or Interest in 
any property^ stands for the time being 
limited to or in trust for any pemons by 
way of succession, & the term settled 
property means the property comprised 
in a setflemont.” 

A testator by his will bequeathed to 
his wife an annuity of £10,000 diming 
her life. No speolflc fund was set 
aside by tho trustees of the will to 
meet the annuity, which was in fact 
paid out of the general income of the 
estate. The whole of that Income was 
not applied in meeting tho annual 
payments. The annuitant was not at 
any time competent to dispose of the 
property out of the income of which 
her annuity was payable. Estate 
duty had been paid in Hong Kong on 
the whole of tho testator's estate when 
probate was granted. On a claim by 
the Estate Duty Oomr. that upon the 
death of the annuitant estate duty 
become _payable under sect. 6 (1) of 
Estate Duty Ordinance, 1932, to the 
extent to which a benefit accrued by 


the cesser (»f the annuity : — Held : 
(1) there was property of testator in 
which the annuitant had an interest 
ceasing at her di^ath within the mean- 
ing of sect. 5 (1) (6) of the Ordinance, 
& therefore to the extent to which a 
benefit accrued by the <5CH8er of the 
annuity that property was deemed to 
bo included In property passiug on 
tho death of the aimultn.nt ; (2) there 
was not a “ settlement “ within tho 
moaning of sect. 25 (2) of the Ordi- 
nance, under or by virtue of which 
any property, or any estate or interest 
in property, stood during the lifetime 
of the annuitant limited to or in trust 
for any person by way of succcission, 
& therefore the exemption conferred 
by sect. 25 (1) did not operate, & 
estate duty was accordingly payable. 
The phrase “ any property, or any 
estate or interest in any property *' 
in sect. 25 (2) of the Ordinance, coupled 
with the woi-ds “ stands limited," 
referred to definite property or an 
estate or interest In It which actually 
existed & could bo pr(s;iHely defined. 
Thor*o was no such definite h)i’OpeTty 
allocated in the present case, & a 
hypothetical slica of the property 

E assing by t,ho wdll ctuild not properly 
o ti'eated os an interest in that 
property within tho meaning of 
setst. 25 (2), — ^Armbtrono v. Ektatk 
Duty Oomr., [1937] A. O. 885 ; 11937 J 
3 All E. H. 484 ; 106 L. J. P. C. 133 ; 
167 L. T. 376 ; 81 Sol. .To. 587, P. O.— - 
HONG KONG. 


sa. •* Interest in business ** — What is 
— 1914 Act, 15.) — A father & two 
of his sons carri^ on business In 

B artnership. By a ro-arran^ment of 
le partnership relations the father 
accepted £124,646 in full of hts whole 
rights in the old firm & Its assets, A' 
agreed to allow this sura te remain ns 
a loan to the now firm at 4 per cent. 
Interest, on condition that, if called 
np by him, or in any event on hi** 
death, it was to be repaid by ten yoarJv 
instolmouts, Tbo father contributed 
no capital to the new Ann apart froin 
the loan, but bad an interoft in the 
profits to the extent of a ono-lentn 
share. Ho died in 1 922. Ifovlne a will 
br which ho boqnpathcd the roeidne of 
biS estate, including the loan, to nis 


family, & estate duty was duly paid 
thereon. The two sons came to an 
aiTangernout with their father's exon*., 
under which the sous agreed to repay 
tho loan at onoo m return for o certain 
dHcouut ; & in settling with the exnrs., 
they retained in tho buslnobw tho 
respective shares of the loan foiling 
to thorn, bv crediting thernsclvoB with 
the amounts in the imokw of the firm. 
Within two years of the father’s death 
one of tbo sons died, & estate duty 
became payable on his estate. His 
exor. having claimed a reduction, 
under the above sect., of the estate 
duty payable on the sum credited to 
the son in the firm’s books in respect 
of hlH share of his father's loan : — 
Held: the fatiior*s riglit to repayment 
of tho loan was not an “ interest in the 
business " within the sect., & the sum 
standing In the son’s name in the books 
of tbo firm was an iuterost in the assets 
of the firm, & was not Identical with 
his father’s interest in the jus credit 
of the loan. — Glen v . Inland 
Revenue, [1926] S. C. 44.— SCOT. 

.] — The proprietor 

of a wine A spirit business, by hfs 
trust-disposition & settlement, directed 
his trustees to convey the residue of 
his estate to Ida only daughter on her 
attaining twenty-five years of ago, 
^vith a destination over in the event 
of her predeceasing tho period of con- 
veyance, & to pay her tho income of 
the residue until that dale, ilo 
directed his trustee.^ to hcM the imHinesH, 
The daiightcr dietl eight days after 
testator, under the age of twontv-iive, 
& before the direction to ‘jcII had i)cen 
implomonted. The trustees having 
claimed a reduction, nader Ilnance 
Act 1914, P. 15. of tho estate-duty 
nayahle on the daughtcr'p death. In so 
far as asHOssal)Ic on the value of the 
business, the Comrs. of Inland Rovonue 
r6fuso<i tho clafin 

applied, in respect that the beuefioial 
possession A eiijoyrnont of the residue, 
including the business, had passed to 
tho daughter on testator's death, 
had again passed on her death : & 

the trustees were, accordingly. entRled 
to tbo relief claimed. — WARRBN'b 
TRUSTBICS V. IKIM.NP RBVKNUE, [1926] 
8. O. 806.— SCOT. 



Cases 127a— 181. 
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127{i. Property in which deceased never had an 
interest — Accumulations of Income of volun- 
tary settlement,] — Deceased transferred cer- 
tain atiocks & shares to trustees on trust to 
accumulate the income thereof at compound 
interest during a certain period by way of 
accretion to the settled fund, after that 
period to deal with that fund on certain 
trusts for the benefit of others. The income 
was so accumulated for several years. On 
the death of the deceased the Comrs. con- 
tended that for determining the rate of estate 
duty the said accumulations should tmder 
Finance Act, 1894 (c. 30), s. 4, be aggregated 
with the rest of the settled property passing 
on the death, & that they were not property 
in which deceased “ never had an interest *’ 
within the meaning of the proviso to that 
sect. : — Held : the contention of the Comrs. 
was correct. — A.-G. v. Dickinson & Babon, 
[1937] 2 K. B. 574 ; [1937] 2 All E. R. 485 ; 
iOO L. J. K. B. 615; 157 L. T. 550; 53 
T. L. R. 568 ; 81 Sol. Jo. 339. 

128. Add, Annotaiiona: — Refd, Ee Exmouth's 
Annuity, [1925] Ch. 280 ; Be Drake^ Drake v. 
Wilson, [1926] Ch. 559. 

128a. Land & chatteU — What are 

“ chattels.’*] — By an Act of 54 Geo. 3 an 
annuity of £2,000 was inalienably settled 
on Lord E- &, his successors in title. In 
1892 the redemption of the annuity for a 
sum of £55,890 was agreed upon, & that 
amount was paid into ct. &i invested in the 
purchase of Consols. The fifth Viscount E. 
died in Aug. 1922, & the sixth Viscount in 
Feb. 1923. Questions having arisen as to 
the payment of estate duty, the ct. was asked 


whether estate duty became payable (a) upon 
the capital of the sum of Consols, or (If) upon 
the value of the interest of the successor to 
the title in such sum of Consols, & if estate 
duty became so payable, then whether, for 
the purpose of determining the rate of estate 
duty, such sum of Consols ought (a) to be 
aggregated with the other property, or (6) to 
be treated as an estate by itself : — Held : 

chattels ** in collocation with settled lands 
in 1894 Act, s. 6 (5), did not suggest personalty 
generally, but those particular items of it 
which were usually settled upon trusts that 
followed the devolution of the settled land, 
& the sum of Consols was not “ chattels ** 
within the sub-sect., & must be aggregated 
with the other property for the purpose of 
paying estate duty.-— Re ExMOUTH’a Annuity, 
[1925] Oh. 280 ; 94 L. J. Oh. 208 ; 133 L. T. 
39; 69Sol. Jo. 411. 

129a. Where duty commuted — Not aggro* 

gated with unsettled property,] — Where 
estate duty has been commuted under 1894 
Act, s. 12, the property in respect of which the 
commutation has been made is not property 
on which “ estate duty is leviable ** within 
8. 4 of that Act & is not to be aggregated 
^ith other property of the same person on 
which estate duty is leviable. — A.-G. v. Howe 
(Eabl) (1925), 94 L. J. K. B. 640 ; 133 L. T. 
801 ; 41 T. K R. 010 ; 69 Sol. Jo. 791, C. A. 

131. Add. Citations : — affd, sub nom, Parr t>. 
A.-G., [1926] A. C. 239 ; 95 L. J. K. B. 417 ; 
134 L. T. 321 ; 42 T. L. R. 217, H. L. 

After cross-reference following this case add : — 
Death after July 29, 1927.] — 
See, note. Finance Act, 1927 (c. 10), a. 61. 


PART II. SECT. 4, SUB-SECT. 4. 

d. For ** ChariidbU purposes — In 
Australia <S? abroad,** read “ Charitable 
purposes — In Australia — dt abroad.’* 

d i. .] — By Estate Duty 

Assessment Act. 1914, s. 8 (5), estate 
duty Is not to be assessed upon so 
much of the estate as is bequeathed 
“ for religious, soientiflo, charitable or 
public educational purposes ” : — Held : 
as no contrary intention appeared, the 
word “ oharitablo *’ was to be con- 
strued In its legal & not its popular 
sense. — CHRSTEBMiiN V. Federal 
OoMR. OF Taxation, [1926] A. C. 128 ; 
95 L. J. P. 0. 39; 134 L. T. 360; 42 
T. L. R. 121.— AUS. 

d li. Public benevolent institU’ 

turn ** — What is.] — Held : the expres- 
sion public benevolent institution ** 
in sect. 8 (5) of Estate Duty Assess- 
ment Act, 1914-1928, does not Include 
organisations which do not promote 
the relief of poverty, suffering, distress 
or misfortune. The Royal Naval 
Houso Is, therefore, not a " public 
benevolent Institution ** within the 
sect. — Perpetual Trustee Co., 
Ltd. V . Taxation Oomr., [1931] Argus 
L. R. 240 ; 5 A. L. J. 109.— AUS. 

PART 11. SECT. 6. 

182 i. AooreaaUd property — Whether 
property agoreqated more than once on 
same ^’estator. who had two 

eons, H. 8c J., by his will devised oertAln 
real property to his son, H., in trust for 
H. for his llf^ with remainder to H.^s 
ohildron as H. should empoint. Sc, if 
there should be no son of H. who should 
attain the ago ot 21 years, then in trust 
for his, testator’s, other son. J. 
Testator died In 1893, & H. entered 
into possession of the lands under the 
trusts of the wiU. J. died intestate Sc 
unmarried in 1897, leaving his brother, 
the said H., his heir-at-law. By an 


order of the ot. made in 1908 it was 
declared that on the death oi J., H. took 
an estate for life, with a vested absolute 
interest in remainder, subject to being 
divested if he left issue, in the freehold 
lands devised by his father’s will, &, 
etcoordingly, that H. could make a 
valid testamentary disposition or 
otherwise dispose of his estate or 
Interest in the lands. On the death of 
J.. H. took out a grant of administra- 
tion, Sc paid duty in respect of the 
ersonal property which passed on the 
eath of J., but he did not pay any 
estate duty in respect of the contingent 
interest in the lands which hod been 
devised to J. by his father’s will, Sc 
which passed io him, H., as his 
brother’s heir-at-law. H. died without 
issue In 1920, Sc estate duty was paid 
by his oxor. on the value of the pro- 
perty which passed on his death, 
including the lands In question : — 
Held : the Revenue Comrs. were 
entitled to claim estate duty on the 
death of J. in respect of his contingent 
estate in the lands which passed on his 
death to H., Sc the rate of ostate duty 
was to be calculated according to the 
value of that interest when it fell Into 
possession on the death of H., together 
with the value of the rest of the estate 
of J. — Re O’Connor’s Estate, Hbn- 
drioe V. Revenue Combs., [1931] 
I. R. 98.— IR. 

sd. Degree ofrelaHonehip — Calculation 
of-— Beyond mird degree .) — The words 
** not beyond the third degree ” 
ooourring in Deceased Persons’ Estates 
Duties Aot, 1921, Sohed. (2), Part II., 

S ara. 2, refer to the method of oaloula- 
lon aooording to the civil law, in which 
the degrees were calculated up to the 
common ancestor. Sc then down to the 
beneffoiary In question : —Held : a son 
of a first cousin of testatrix was beyond 
the third d^rcee of relationship to 
testatrix, Sc the Oomr. of Taxes had 

8 


rightly assessed the duty payable in 
respect of the benefit he took under her 
will, in accordance with Sohed. (2), 
Part II., para. 3, of the said Act . — Re 
Cook (1925), 21 Tas. L. II. 11.— AUS. 

Selected class of relatives .] — 

The benefit of Estate Duty Assess- 
ment Aot, 1914-1922, 8. 8 (6), extends 
to all property which by force of the 
will, or by the law as to the distribution 
of the estates of intestates, passes 
directly from testator or intestate to a 
member of the selected class, provided 
in the case of a wifi that on the death 
of testator it oan bo shown, from the 
terms of the will & by reference to the 
state of his family, that the property 
must go directly from him to persons 
within the class & that in no conceivable 
event can it pass from the testator 
to any person who is outside the class. 
— Smith v. The Federal Comr. of 
Taxation (1928), 40 0. L. R, 467 ; 
[1928] Argus L. R, 189.— AUS. 

PART n. SECT. 7, SUB-SECT. 1. 

mi. .] — Testator was, at 

the time of his death, chairman Sc 
managing director of a oo. carrying on 
business as tea Sc wine merchants. The 
business had been established by 
testator’s grandfather many years ago, 
Sc had been carried on by nis family 
ever sinoe. The business had been 
turned into a limited oo. In 1898, with 
a share capital of £30,000, divided into 
30,000 shares of £1 each, of which 
23,007 had been Issued, Sc it was turned 
into a private oo, in 1908, At the date 
of his death the testator held 18,601 
shares, Sc his son, the assistant manag- 
ing director, held 4,251. The shares 
were transferable, subject to the right 
of the directors to refuse to renter 
any transfer ot shares upon whioh the 
00 . had a lien, or a tranifer to a trans- 
feree of whom the directors did not 
approve. The oo. was a solvent one ; 



VoL XXI. — ^Estate and Other Death Duties. Oases 186a — 161. 


136a. Shares.] — Re Asohbott, Olipton v. 

Strauss, No. 96a, ante. 

186b. Subject to restriction on transfer.] 

— A testator at the time of his death was 
entitled to a mmibor of ordinary shares of 
£100 each in a co. tlie articles of assocn. 
of which imposed idgid restrictions upon the 
alienation A transfer of the shares in the co. : 
— Held : the value of the shai'es for the 
purx)ose of estate duty was to be estimated 
at the price which they would fetch if sold 
in the open market on the terms that the 
purciiaser should be entitled to be registered 
<fe tf) be regarded as tlie holder of the shares, 
<fc should tak(i hold them subject to the 
provisions of the articles of assocn., including 
those relating to the alienation <fe transfer 
of sliares in the co. 

There was evident^e that the value of the 
shares in the oi)en mai'ket w ould be enhanced 
if Trust Cos. were to be included among 
possible cjomptditoi's in the open market : — 
Held : the value of the shares should not be 
appre(nat<Kl by reason of the specud value of 
the shares to sucli cos. — Inland Kevenuk 
C oMRs. V. Chossman, Inland Kevp:nue 
COMR.S. r. Mann, flOIlT] A. V. 2(> ; [1986] 
1 All E. K. 702 ; 52 T. L. 11. 415 ; 80 Sol. Jo. 
485, H, L. ; revag. S. i\ sub nom. Re Paulin, 
Re Cboshman, [1985] 1 K. li. 20, C. A. 

136c. How ascertained — Special facts to be 

considered.] — Be Cassbl, Public Trustee v. 
Mountbai'TEN, No. 22a, ante. 

137. Add. Annotation : — Consd. A.-C. v. Burrell 

137a. Bequests of shares of residue — Accruer clause 
— Calculation of value of Interest of deceased 
beneficiary.] — Viscount N. by his will &; three 
codicils thereto disposed by clause 6 of his will 
of 74 J hundredths of the income of his re- 
siduary estate. By sub-clause 28 he provided 
that on the death of any of the legatees, his or 
her share should accrue to the survivors. 
By sub-clause 29 he provided for the applica- 
tion of the remaining income in payment of 
other legacies, <& these being paid the remainder 
was to be applied in the same manner as the 
74i hundredths. By clause 1 0 it was directed 
that the capital should go in moieties to 


charities. By an order made on July 28, 
1924, the income was divided into one 
hundred & thirds. Two of the income bene- 
ficiaries had now died. On a summons taken 
out in these circumstances asking whether 
the estate duty payable by reason of the death 
of any person entitled to any share of the 
income was to be paid upon the value of the 
share in the capital equal to that of the income 
previously enjoyed by such person or upon 
the like proportion of the actuarial capital 
value of the income during the respective 
lives of the several persona entitled thereto 
or other the period during which the trusts 
in respect of such income should be sub- 
sisting or how otherwise the same ought to 
be calculated & out of what fund the same 
was payable : — Held : (1 ) the property which 
assed on the death of any such person must 
e taken to be a share of capital in the 
residuary trust fund, & that estate duty must 
be paid on the value of such share ; (2) the 
duty payable on any such death was a first 
charge on that portion of the residue out of 
which the income was payable, & must be 
borne by the corpus of such estate . — Re 
Northcliffe, Abnholz V. Hudson, [1929] 

3 Ch. 327 ; 98 B. J. Ch. 65 ; 140 L. T. 300. 

Annotation: — As to (1) Refd. Christie v. Lord Advocate, 
[1936] 1 All B. R. 443. 

146, To cross-references before this case add “ See, 
also, Law of Property Act, 1925 (c. 20), 
s. 17 (3).*» 

147a. Payment by instalments — Real property — 
Land held In undivided shares — Effect of 
Law of Property Act, 1925 (c. 20), Sched. I., 
Part IV.] — Re Wheeler, Jameson v. Cotter, 
No. 209d, post. 

147b. .] — a.-G. V. Public 

Trustee & Tuck, No. 209e, post. 

155, Add. Annotations : — As to (1) Expld. Re 
Portman (No. 2), [1925] Ch. 294. Dlstd. Tie 
Drake, Drake v. Wilson, [1926] Ch. 559 ; Re 
Lomer, Public Trustee v. Vict^^ria Hospital 
for ChUdren, [1929] 1 Ch. 731. Refd. Re North- 
cliffe, Amholz V. Hudson, [1929] 1 Ch. 327. 

101. Add. AnnoMions : — FoUd. Re Portman 
(No. 2), [1925] Ch. 294. Dlstd. Re Drake, 
Drake v. Wilson, [1926] Ch. 559. 


the last balance sheet, prior to the date 
of the death of the testator, showed a 
surplus of assets over liabilities of 
£36,399, the principal asset consisting 
of the stock-in-trade, valued in the last 
balance sheet at £23,329. The shares, 
which were all hold by members of 
testator’s family, had never been dealt 
with on the Stock Exchange, & there- 
fore they had no market quotation. 
As the CO. was a private oo., in which 
practically no one was interested 
except the directors, the profits ooxild 
bo divided up either as salaries or 
dividends as the directors chose, & 
they decided to (srlve the profits as 
salaries. At the time of his death the 
salary of testator was £2,000 & that of 
his son £1,000 per annum. For the six 
years previous to testator’s death the 
actual dividend paid averaged 5-8 per 
cent, on the issued capital ot £23,007. 
Both testator & his son had special 
knowledge of the business, to which 
they gave constant daily attention. 
Testator’s exors. when making their 
return for the purpose of estate duty, 
valued testator’s shares at 1 5s. each, 
basing their estimate of value on the 
average dividend for the preceding 
period of six years Sl the market price 
of siinilar shares,' a valuation which 


they subsequently offered to increase 
to 17a. 6d., but the Revenue Comrs. 
declined to accept these values : — 
Held : the co. could be fairly regarded 
as capable of earning on a commercial 
basis 10 per cent, on its capital, but, 
taking this as the principal test of 
value, It must bo subject to the con- 
sideration, on the one hand, of the 
restriction upon the transfer of the 
shares, &, on the other, to the added 
value bv reason of the security of the 
CO. *8 position. Also, the Comrs.’ con- 
tention that testator’s shares would bo 
most likely sold en bloc to a slj^le 
purchaser, 8c that their value should be 
fixed accordingly, was unsustainable 
as the possibility of the shares being 
divided up among several purchasers, 
either mombors of testator’s family or 
of the public, must be considered, for 
Finance Act, 1894 (o. 30), s. 7 (5), does 
not contemplate in the te^ 
market ” not only a market which is 
hypothetical, but also 
thotioal purchasers wanting a block of 
8bares.~;SMTTH v. Revenue Comra.. 
[19311 1. K. 64S.~m. 

At date of death— PropeHi/ 

an" M 


seourltioa in gift to each of her children, 
the total value of the securities at the 
date of transfer being £406,662. She 
died witWn three years of the date of 
the gifts. The value of the seouritles 
at the date of her death was £453,212 : 
— Held : the value of the securitie'j for 
the purpose of estate duty was the 
value at the date of the donor’s death, 
& not that at the date of the gifts 
Strathoona, Lord v. Inland Kkvenuf 
Comrs,, [1929] 3. C. soo.—scor. 

PART II. SECT. 7, SUB-SECT. 3, 

b i, Secured on home d’ foreign 

assrU — Foreifjn as'^eis alone fiu/hnent 
8fcuri(y.]~The cHiato of a tleecasod 
person coriaistod of property In N. S. U . 
& of property outside the State, 
Amongst other debts there one of 
v'io 279 whiel) was aeeured by mlge. 
or charge over a pari of his homo a5>8ct8 
also, over certain of his foreign assets 
which were valned at £33,427 •—TJeld : 
the case fell within Stamp Duties Act, 
1920 , 8. 109 OD. 8i in assessing death 
duty on the estate no allowance sho' Id 
be made for the debt or any part 
thereof. — S ollas v. Stamp Dutieb 
OomR. (1928), 28 S. R. N. S. W ,207 ; 
46 N. S. W. W. N. 62.— -AUS. 



Cases ieia—209c. Enolisb anh Empibb Digest Supplement, 

1738. .y—Be Ashton, See® v, Ashton 


161a. .] — A rentcharge of £50,000 per 

annum charged on L. settled estates was 
limited to the use of deft., the fourth Viscount 
P., for life with remainder to the use of his 
eldest son during his life, to commence from 
their respective successions to the title & to 
be paid without any deduction except for 
death duties, & a similar rentoharge was 
limited in remainder, in the event of any 
other issue of the fourth Viscount succeeding 
to the title, to the use of the sons of such 
eldest son other sons of the fourth Viscount 
in tail male. Subject to such rentcharge, 
the L. settled estates were limited to the use 
of pltf. for life with remainder to the use of 
his eldest son for life with remainders over. 
By a deed poll dated Oct. 15, 1913, provision 
was made for the abatement of the £50,000 
rentcharge in certain events. The third 
Viscount, who was tenant for life of the 
estates in question, had died in 1923, while 
nine of the sixteen half-yearly instalments of 
estate duty payable in respect of the death 
of the second Viscount, who had died in 1919, 
remained unpaid. One of the questions for 
the decision of the ct. at the original hearing 
of the summons (fie Portman {Viscount), 
No. 249, post) was as to what proportion of 
the balance remaining unpaid at the death 
of the third Viscount of the estate duty, 
which became assessable on the death of the 
second Viscount in respect of the L. estates, 
should be borne by the yearly rentcharge 
of £50,000, & it was admitted in argument 
that there was no difference in principle in 
respect of that unpaid balance between that 
duty & that which was assessable upon the 
death of the third Viscount. After judgment 
had been delivered & before the minutes 
had been finally drawn up, leave was given 
to withdraw the admission made in argument 
as aforesaid, &: it was directed that the 
question with regard to the liability of the 
rentcharge in respect of the unpaid instal 
ments of estate duty assessable on the death 
of the second Viscount should be argued : — 
Held: the effect of 1894 Act, s. 14 (1), was 
to throw the incidence of the duty ratably 
<te in proper proportions upon all persons 
becoming beneficially interested in the 
property upon which the duty was con- 
stituted a first charge by force of sect. 9 (1) 
of the Act ; the rentcharge, or the abated 
rentcharge, must be dealt with, as regards 
these unpaid instalments, in the manner 
indicated in the original judgment ; & the 
order would be in the terms of the minutes 
prepared in accordance with that judgment. — 
Re Portman (Viscoctnt) (No. 2), [1925] Oh. 
294 ; 94 L. J. Ch. 329 ; 133 L. T. 389. 

166a. Effect of hotchpot clause — Whether advances 
made over three years before death brought 
Into charge.] — Re ToLLBMAOjatB, Forbes v . 
PuTBLiq Trustee (1930), 09 L. Jo. 423 ; 109 
L. T. Jo. 519; [1930] W. N. 138. 

170a. .1 — Re Northcliffb, Arnholz v. Hud- 

son, No. 137a, ante, 


PART n. SECT. 9, SUB-SECT. 1.— 

a t. .] — By his wlU testator 

directed that all his debts & funeral 
testamentary expenses should be paid 
as oonvenlently as might be after his 
decease, Sc thereafter proceeded by his 


(1934), 78 Sol. Jo. 803. 

176. Add. Annotation: — Ae to (1) Consd. JRe 
Carrington, Italphs v. Swithenbank, £1932] 
I Oh. 1. 

186. Add. Annotations: — Aa to (1) Refd. Be 
Phillips, Lawrence e. Huxtable, [1931] 1 Oh. 
347 ; Be Bullock- Webster, Royal Exchange 
Asstirance v. Royal Trust Oo. of Canada, 
[1936] Oh. 1. 

208. Add. Annotation : — ^Refd* Be Previto, Sturges 
V. Previtd, [1931] 1 Oh. 447. 

209a. Effect of Law of Property Act, 1925 (c. 20), 

s. 16 (5).] — Be Hellish, Clark v , Buohan- 
NAN (1927), cited in [1929] 2 K. B. at p. 82, n. 

Annotationa : — Folld. A.-Q. v. Public Tnistee & Tuck, f 19291 
2 K. B. 77 ; Wheeler. Jameson v. Cotter, [1929] 2- 
K. B. 81, n. Distd. lie Kempthorne, Charles v. Kemp, 
tborno (1929), 46 T. L. H. i r); Re Newman, Slater v. New- 
man, (19301 2 Oh. 409. OOQSd. Re Warren, Warren v, 
Warren, [1932] 1 Oh. 42. 

209b. .] — The above sub-sect, preserves the 

liability of real estate to pay its own duties. — 
Re Morris, Skinner v . Sanders (1927), 71 
Sol. Jo. 472. 

209c. Incorporation of Form 8 of Statutory 

Will Forms, 1925.] — Testator by his will, 
after making specific & pecuniary bequests, 
gave to his wife absolutely any freehold or 
leasehold house belonging to him <fe in which 
he should be residing at his death. He 
declared that all legacies thereby given should 
be free of all death duties dfc devised & be- 
queathed all his residuary real & personal 
estate to his trustees, & declared that {inter 
alia) Form 8 of the Statutory Will Forms, 
1925, should be incorporated in his will so 
far as it was applicable to his residuary 
estate. The only real estate testator 
possessed at the time of his death was a 
freehold house in which he was then residing. 
Questions arose : (a) whether having regard 
to Form 8, clause 4 (c), of the Statutory Will 
Forms, 1926, the estate duty payable in 
respect of testator^s freehold house on his 
death should be borne by the testator’s 
widow or by the residuary estate, 

(6) whether upon the true construction of 
the wiU, the estate & succession duties pay- 
able by reason of the testator’s death in 
respect of the freehold house were payable 
out of the residuary estate: — Held: (1) 
although the exor. was by reason of the 
provisions of Law of Property Act, 1925 
(c. 20), 8. 10, now accountable for estate duty 
on realty, the incidence of the duty remained 
unchanged & was still charged by virtue 
of the Finance Act, 1894 (c. 30), s. 9 (1), on 
the realty in respect of which it was paid. 
Form 8, clause 4 (c), therefore, had no appli- 
cation, & apart from the question of con- 
struction the estate duty on the freehold 
house must be borne by the widow ; (2) on 
the true construction of the will testator had 
used the word “ legacies ” not in its strict 
sense, but as includmg tbe gift of the house 
in which he was residing at his death, 
although that house was of freehold tenure. 


the life latorests were not liable for a 
portion of the defloienoy, but the 
annuitants & specldc deviseds of real 
CHtate should Jointly contribute to the 
deficiency. — O alpwbll, bto, v. Flbm- 
iNO. (1927) N. Z. L. R.146.— -N.Z. 


will to dCTlae & bequeath all his real &: 
personal property not otherwise dis- 
J*. of .* (1) estate duty was 
under the direction payable actually 
out of tbe reMduary estate ; (2) in the 
event of tbe residuary estate being 
insufiloient to pay the estate duty» 
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The estate & suocessioa duties payable by 1 
reason of testator’s death in respect of the 1 
freehold house in question were therefore 
i»ble out of the residuary estate. 
STUBOBS V, PREVIT^, [1931] 1 
Ch. 447; 100 L, J. Oh. 286 ; 145 L. T. 40. 

209d. Land held in undivided shares — Effect of Law 
of Property Act, 1925 (c. 20), Sched. L, 
Part IV.] — Where an undivided share in land 
disposed of by will has become subject to a 
statutory trust, the incidence of estate duty 
remains unchanged &; where the exors. in 
such a case have, as exors., paid the estate 
duty on the share as a testamentary expense, 
the amount so paid is repayable to them by 
the devisee of the share, & the repayment 
may, at his option, be by instalments. — 
iJe Whbelbk, Jameson v. Cottee, [1929] 
2 K. B. 81, n. ; 141 L. T. 322. 

Annotations : — ^Folld. A.-G. t). Public Trustee & Tuck, [1929] 
2 K. B. 77. Distd. lie Kempthorae, Charles t>. Kemp* 
theme (1929), ifi T. L. R. 15 ; JBc Newman, Slater tj. New- 
man, [1930] 2 CJh. 409. Oozuid. Re Warren, Warren v, 
Warren, [1932] 1 Oh. 42. 

209e. .] — Notwithstanding the pro- 

visions of Law of Property Act, 1925 (c- 20), 
which abolish tenancies in common of land 
& direct such land to bo held by certain 
persons as trustees for sale upon statutory 
trusts, the death duty to be paid on freehold 
land which just before the commencement of 
Law of Property Act, 1925 (c. 20), was hold 
in undivided shares, & in respect of which 
there have been no dealings since the com- 
mencement of that Act, is, even where the 
duty only became payable after the com- 
mencement of that Act, deemed to be “ duty 
due upon an account of real property ” 
within Finance Act, 1894 (c. 30), e, 6 (8), &>' 
under that sub-sect, as amended by Finance 
Act, 1896 (c. 28), s. 18, & Finance Act, 1919 
(c. 32), s. 30, the duly may be paid by instal- 
ments extending over a period of eight years 
with interest at 4 per cent, per annum as 
therein provided. — A.-G. v. Public Trustee 
& Tuck, [1929] 2 K. B. 77 ; 98 L. J. K. B. 
462 ; 141 L. T, .398 ; 73 Sol. Jo. 299. 

220. Add* Annotation : — Generally y Consd. Re 
Oassel, Public Trustee v. Mountbatten, [1927] 
2 Ob. 275. 

226. Add* Annotations : — As fo (1) Apld. Re Laid- 
law, Wilkinson v* Lyde, [1930] 2 Ch. 392 ; Re 
Trimble, Wilson v* Turton, [1981] 1 Ch. 369. 
Refd, Re Sarson, Public Trustee v. Sarson, 
[1925] Oh. 31. As to (2) Refd. Re Hicks, 
Bach V* Cockburn, [1933] Oh. 335, 

227a. .] — By his will a testator who died 

on Nov. 3, 1915, directed that all legacies A 
annuities thereby given should be paid ^ 
enjoyed free of death duties, & the question 
arose whether the exemption from duties 
was limited to duties payable on the death of 
testator or extended to those payable in 


future in respect of settled legacies i—Meld : 
the duties, other than the legacy duties from 
which the legatees were relieved, were those 
payable on the death of testator & not those 
accruing in the future. — Re Laidlaw, 
Wilkinson v. Lyde, [1930] 2 Ch, 392 ; 99 
L. J. Ch. 463 ; 143 L, T. 761. 

227b. .] — Testator by his will dated 

Feb. 24, 1930, after giving several pecuniary 
& specific legacies, directed by clause 6 that 
all the pecimiary legacies & specific bequests 
& devises given by his will “ shall be free 
from all death duties which (whether pre- 
sently or presumptively or prospectively pay- 
able) shall be paid out of any general personal 
estate.” 

He then directed his exors. to invest a 
sum of £5,000 upon trust to pay the income 
to his daughter L. during her life with pro- 
vision for forfeiture in certain events & after 
her death or forfeiture to hold the invest- 
ments in trust for her daughter A. abso- 
lutely. He devised &; bequeathed his re- 
siduary real & personal estate to his exors. 
upon trust for sale & conversion & out of 
the proceeds {inter alia) to pay his testa- 
mentary expenses (including all estate duty 
leviable at his death in respect of his re- 
siduary estates). Testator died on Dec. 6, 
1931. Questions arose whether under the 
terms of the will the estate duty which would 
become payable on the death of the daughter 
& the legacy duty which might become pay- 
able in the event of the forfeiture of her life 
interest would be payable out of the residuary 
estate or out of the settled legacy : — Held : 
as the words used in clause 6 were found in 
precedent books, published prior to the pass- 
ing of Finance Act, 1914, they could not be 
held to apply exclusively to the future estate 
duties imposed by that Act, the words of the 
will showed that the mind of testator was 
directed to the duties payable at his death, 
& did not provide a context which would 
justify a more extended construction being 
imposed upon clause 6, & the estate duties 
wlxich would become payable on the death 
of the tenant for life upon the settled legacy 
would not be payable out of the residuary 
estate, but the legacy duty would be so pay- 
able. — Re Hicks, Bach v. Cockburn, [1933J 
Ch. 335 ; 102 L. J. Ch. 177 ; 148 L. T. 400. 

229. Add. Annotation : — As to (1) Refd. Re Sarson, 
Public Trustee v* Sarson, [1925] Ch. 31. 

232. Add. Annotation :--Distd* Re Laidlaw, 
Wilkinson v. Lyde, [1930] 2 Ch. 392. 

233. Add* Annotation .•—As to (1) Refd. Rc Sarson, 
Public Trustee v* Sarson, [1925] Ch. 31, 


234. Add* Annotation : — Refd. Re Sarson, r'dhlic 
Trustee v* Sarson, [1925] Ch. 31. 

234a. Bequest to pay duties — Duties 

death of testator.] —Testator who I jd lj/- 


PART II. SECT. 9, SUB-SECT. 8. 

»t* AggrtQolion of settled funds — 
Whole estate subject to duty at higher 
ra^.l^Deoea^ed made a sottlement of 
property on her marriage, & on her 
death loft a The rate at which 

duty was assessed was C| per cent., 
&11 the value of the settled property 
had not been included in the final 
balance, the rate would Imve been 
4i per cent. The exors. claimed that 
the trustees of the settlement wew 
liable to bear the dlllorenoe : — HeW : 


a© incideno© of the duty was governed 
y Death Duties Act, 1909. fl. 3J (4), 
: the exors.* claim could not bo sw- 
stined.-— B rown v. Brown. [1924] 
r. Z. L. R. 427.— N.Z, 

PART 11, SECT. 9, SUB-SECT. 4. 

216 1. Gift inter vivos— pi ft 
tree years of seUlorKs ’ 

fter devising & bequeathing his 

aal & personal estate upon oertam 
Glared that “ all probate & 
state* duties shall b© pald by each 

11 


beneficiary in proporfim 
of the share or mtere.st ken 
o her under tliJs my \ lik 
three yearn prior to his catii testator 
disposed of a certain sii » hy 
irifi in his wife, & after Kjs death that 
smn had been assessed for State death 
— Bold : tho death duty payable 
n ri'SDect of the gift intfr tnvos fell 
within tlie words " 

duties in tho declaration In the - 
ASHBY V. HATUKN ^ 

n7 s. W. 324 ; 48 N. S. W. W. N. 61. — 

AUS- 
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gave, by clause 7 of his will, certain shares 
to his exor. ** upon trust to sell so many of 
such shares as ^all be suiilcient to pay all 
my debts <fc funeral & testamentary expenses 
. . . <fc all duties of every description, 
including settlement estate duty where pay- 
able, to which my estates, Doth real «fc 
personal, or any part thereof, shall be liable, 
&, subject to such payments, in trust for my 
son G. absolutely ” ; & he devised & 

bequeathed his residuary real & personal 
estat»e to his trustee free of all duties upon 
trust to pay the income thereof to his wife 
during her life, &; after her death in trust 
for his two daughters for their lives, with 
remainders over. The question having been 
raised whether the duties payable on the 
deaths of testator’s daughters under Finance 
Act, 1914 (c. 10), s. 14, were charged under 
or by virtue of clause 7 of the will on the 
shares bequeathed by that clause : — Held : 
what testator contemplated by clause 7 
was an immediate process under which the 
shares were i-o be sold & applied in paying 
duties which were presently payable, 
under which, after those duties had been 
paid, the residue of the shares or the proceeds 
were to be handed over to G. — Re Fenwick, 
Lt.oyd’s Bank, I/ro. v. Fenwick, [1922] 2 
Ch. 775 ; 92 L. J, Ch. 97 ; 128 L. T. 191 ; 6(5 
Sol. Jo. 631. 

AnnotatimiH : — Apld. Trimble, Wllsoa u, Turton [19.31] 1 

Ob. 369. Rdfd. /i-? Sutherland (Duke), Chaplin v. Levoaon 
Gower, [1932] 2 Oh. 782. 

238. Add, A^inotations : — Apld. Re Forder, Forder 
V. Forder (1927), 137 L. T. 538. Refd. Re 
Sarson, Public Trustee v. Sarson, [1925] Ch. 
31. 

238a. .] — Re Jones, Lambert v. Col- 

bourn, [1928] W. N. 227. 

239. Add. Citations : — 94 L, J. Ch. 155 ; 132 L. T- 
339. 

243a. Gift of all legacies free from all death 
duties — Legacy construed to Include devise 
of realty.] — Re Previt6, Sturges v, Pbb- 
viT^}, No. 209c, ante. 

244a. .] — An assignee for value of a 

sum of £10,000 to be paid “ absolutely & free 
from incumbrances,” being part of a portions 
fund of £15,000 charged on settled land : — 
Held : in the absence of a special contract in 
that behalf, not to be liable to pay a ratable 
proportion of the estate duty borne & payable 
by the portions fund upon the death of the 
tenant for life of the settled land. 

Sect. 14 (1) of the above Act provides for a 
ratable recoupment between the person who 
has paid estate duty in respect of property 
passing on death, & the person entitled to a 
sum charged on that property. It does not 
go on to provide for further recoupment by 
persons entitled derivatively to various parts 
of the sum so charged, but leaves their rights 
to be determined by their contractual 
arrangements . — Rs Drake, Drake v. Wil- 
son. [1926] Ch. 559 ; 95 L. J. Oh. 886 ; 134 
L. T. 862, C. A. 

246. Add. Annotation : — ReM* Re Portman (No. 2), 
[1925] Ch. 294. 

249. Add. Citation 132 L. T. 440. 

258. Add. Annotation -Apld. Re Ashton, Sier v. 
Ashton (1934), 78 Sol. Jo. 803. 


264a. Beneficiary & residue— Equitable terms.]— 

Be Oassbl, Ptrsuc Tbitsthb v. Mount- 
BATTEN, No. 22a, ante. 

261, Add. Annotation : — As to (2) Held. Aberga- 

venny S. B., Anergavenny v. Nevill, [1926] 
Oh. 465. 

262. Add. Annotation : — Consd* Re Drake, Drake 
V. WUson, [1926] Oh. 659. 

264. Add. Annotations: — As to (1) Retd. Re Drake, 
Drake v. Wilson, [1926] Oh. 559; Re Reeves, 
Reeves v. Pawson, [1928] Oh. 351. 

265a. Bequests to several charities successively — 
Intention to exonerate earlier charities.] — By 

his will dated 1911 a testator devised & 
bequeathed his residuary real & personal 
estate to his exors., the Public Trustee & 
another, upon trust for sale & conversion &, 
after payment of liis debts & funeral & 
testamentary expenses, he desired the balance 
(called his residuary trust fund) to be placed 
with the Public Trustee Sd the income paid 
to his wife for life. Testator then directed 
that after his wife’s death four capital sums 
amounting to £10,000, free of estate duty & 
settlement estate duty but not free of legacy 
duty, should be set apart & the respective 
income paid to certain life tenants respec- 
tively. By clause 9 testator directed that 
on the cesser of the respective life tenancies 
the respective capital sums should be paid to 
thirteen charities thereinafter named “ in 
the order of priority in which the names 
appear in this my will as far as the money 
will go, no. 1 being first paid ; no. 2 next & 
so on, that is to say : ” Testator then 
enumerated thirteen consecutive charities, 
giving nos. 1 to 10 £500 apiece ; no. 11, 
£1,000 ; U08. 12 <te 13 £2,000 apiece, thereby 

exhausting the £10,000. The residue, after 
providing for the settled £10,000 was given to 
a daughter. Testator died on June 11, 1914, 
before Finance Act, 1914 (c. 10), s. 14, 
abolishing settlement estate duty & the relief 
thereby conferred, was passed. The estate 
was cleared & the residuary trust fund paid 
to the Public Trustee, who paid the income 
to the wife till her death on July 1, 1928, & 
then set apart the £10,000 settled legacies. 
One of these was immediately distributable, 
without further payment of estate duty, 
owing to the life tenant having predeceased 
the wife ; but on the cesser of subsequent 
life tenancies estate duty would be payable, 
& the Public Trustee therefore issued a 
summons to determine how it was to be borne, 
a.8 between the successive charities : — Held : 
clause 9 conferred an absolute priority as 
between the successive charities, & was 
sufficient as between the earlier & the later 
charities to exempt the former from their 
primd facie statutory liability to contribute 
to the estate duty under Finance Act, 1894 
(c. 80), B. 8 (4). — Re Lombr, Public Trustee 
V . Victoria Hospital for Children, [1929] 
1 Ch. 731 ; 98 L. J. Ch. 201 ; 140 L. T. 687. 

265b. Devise with option to sell to specified person 
— Purchaser to pay annuities 6c road charges — 
No reference to death duties.] — ^Testator, by 
his will, devised land to P. subject to the 
payment of certain annuities, of road-making 
charges for which testator was liable, & of 
estate & other death duties, & subject also to 
the proviso that if within twenty-years of 
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teatetor’s death P. should desire to sell the ' 
tod, he was to give the Governors of the N. 

School the option of purchasing the 
tod at the price of £300 an acre, such otter 
to bo subject to the payment by the Governors 
of the said annuities &; road charges, accept- 
ance to be notified within three months. 
The land, of about 22 acres in area, was in 
fact worth £<670 an acre at the date of the 
testator’s death. In accordance with the 
condition P . offered it to the School Governors 
at £300 an acre, & the offer was duly accepted 
& the land sold & convoyed to the Governors 
for £6,688. The value of the land for the 
purposes of death duties was assessed at 
£14,720. On a summons being taken out to 
determine whether the Governors were liable 
to pay a rateable proportion of the estate & 
succession duties levied upon the value of the 
property : — Held : that the Governors having 
acquired the land, not under any disposition 
by testator, but by the voluntary act of P. 
in selling instead of retaining the property, 
took no benefit under testator’s will, & 
they acquired the land expressly subject to 
annuities & road-making charges, but 
impliedly free from any charge for death 
duties . — Re CocKBaru., Mackanbss v, Pbr- 
crvAX, [1929] 2 Ch. 131 ; 98 L. J. Ch. 281 
141 L. T. 198. 


271a. By devisee — Estate duty on undivided 

moiety of land paid out of residuary estate.] ~ 

Re Mellish, CiiARK v. Bucuannan (1927) 
cited in [1929] 2 K. B. at p. 82, n. 

Annotations : — ^FoUd. Re Wheeler, Jameson v. Cotter. fl929 
2 EC. B. 81, n. Refd. A.-G. v. Tuck, Public Trustee, [1929j 
2 K. B. 77 ; Re Kempthorne, Charles v. Kempthorue 
(1929), 46 T. L. R. 15; Re Newman, P’laterv. Newman 
fl930] 2 Ch. 409. CoiUld* Re Warren, Warren v. Warren 
[19321 1 Oh. 42. 

271b. .] — Re Wheeler, Jameson 

V. Cotter, No. 209d, anie» 

272a. By Dominion executors — Duty paid on 

Dominion property — Out of English assets.] — 

The right conferred by sect. 9 (4) of 189 
Act on exors. who have paid estate dut; 
on property not passing to them as such tc 
be repaid by the trustees or owners of thi 
I)ropert<y the rateable part of the estate dutj 
on the estate, in proportion to the value oJ 
the property not passing to them as such 
applies to personal property in British pos 
sessions to which sect. 20 of the Act applies 
notwithstanding the special relief given by 
sect. 20 in respect of the estate duty on any 
such property. The ciiarge in respect of th< 
rateable part enacted by sect. 9 (1) is mad 
inapplicable to property in such a British 
possession by sect. 20 (2), but there is nothing 
in sect. 20 to take away the right conferred 
by sect. 9 (4), — Re Bullock- Webster, 

Koyal Exchange Assurance v, Boyal 


Trust of Canada, [1936 ]Ch. 1 ; 105 U J. 
()h. 291 ; 153 L. T. 448, C. A. 

272b, To trustees — ^Duty paid In respect of forfeited 
Interest.] — On the death of a settlor in 1924 
estate duty had been paid by testator’s 
trustees in the belief that testator’s residuary 
estate passed on that event, & the rate of 
duty was computed on the same footing : — 
Held : the trustees were entitled to recover 
the amount of the estate duty paid, the settlor 
having forfeited his interest in the estate 
before his death. — Inland Revenue Oomrs. 

V. Raphael, Inland Revenue Oomrs. v. 
Ezra, [1935] A. C. 90; 51 T. E. R. 152, 
suh nom. Re Sassoon, Inland Revenue 
Oomrs. w. Raphael, Re Sassoon, Inland 
Revenue Comrs. v. Ezra, 104 L. J. Ch, 24 ; 
152 L. T. 217, H. L. 

272c. Surrender of Victory Bonds — Amount repay- 
able — Whether assessed duty or market value.] 

— Re Ticehurst’s Settlement, Wyatt v. 
Ticbhurst (1930), 170 L. T. Jo. 9; [1930] 

W. N. 166. 

274a. Out of corpus — Estate settled by Act of Par- 
liament — Whether duty unpaid.] — Where the 
formal assessment of estate duty on an 
inalienable estate settled by Act of Parlia- 
ment is not made until after the passing of 
Finance Act, 1922 (c. 17), although sullicient 
money has before the passing of the Act been 
paid over to the Inland Revenue, the duty 
is still unpaid within sect. 44 of tlie Act &, 
at the option of the tenant in tail in pos- 
session, may be raised & paid out of the 
corpus of the settled estate. A pei*son en- 
titled to a rente barge on such an estate under 
a piivate Act of Parliament which gives the 
owner for the time being of the estate the 
right to create a rentcharge is not entitled to 
exercise a similar option. The estate dutv 
is payable out of the rentcharge itself. — 
I Re Abergavenn y Settled Estates, Aberga- 

venny (Marquis) v. Nevill, [1926] Ch. 465 ; 
95 L. J. Ch. 289 ; 134 L. T. 662 ; 70 Sol. Jo. 
634. 

277 a. Deduction of Income tax.] — Tt\ 

accordance with 1896 Act, s. 18 (1), 

trustees paid to the Crown certain sums of 
interest on unpaid estate duty without 
deduction of income tax : — Held : for the 

? urposes of assessment to income tax under 
ncome Tax Act, 1918 (c. 40), sched. D, 
Case III., in respect of untaxed intere.st 
received by the trustees, they were not en- 
titled to any deduction therefrom in respect 
of the interest on estate duty paid by 
them. — Inverclyde’s (Lord) Trustees v. 
Millar, [1924] A. C. 680; 9 Tax Gas. 14 ; 
suh nom. Inverclyde’s (Lord) Trustees v. 
Inland Revenue Comrs., 93 L, J. P. G, 266 ; 
131 L. T. 739, H. L. 


PART II. SECT. 11. 

0 . Add the following para. : — 

A. disponed an estate to himself In 
liferent, & after his death to B. in 
liferent & to 0. in foo. On A. *8 death 
B. paid estate duty & presented a 
petition for an order on 0. to grant a 


bond & disposition in security over the 
estate in her (B.'s) favour for tho 
amount of the duty: — Held: (1) the 
subject chargeable with the duty was 
the fee of the estate & not merely tho 
liferent, & B. was entitled to have 
the duty oharged on tho estate by 
way of bond & disposition in security. 


, was not bound to cliargo It b? waj 
I terminable chamo ; (2) 

ititlod to an order on O. to grrant the 
ind notwitbBtandlng an ayermont by 
that B. hail in her bands tho pro- 
erlH of sales of timber, the fee of whF • 
, longed to hlm.-TURNDULL v.ivn 
TLh (1910), 47 So. L. R. 088. — SCOT. 
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Part III. — Settlement Estate Duty, 


287. Add* Annotation : — ^Refd* Ormond Invest- 
ment Co. V , Betts, [1928] A, 0, 143. 

288. Add, Annotations: — Refd. Ryder & Stead- 

man’s Contract, [1927] 2 Ch. 62; Ormond 
Investment Co. v. Betts, [1928] A. 0. 143. 

290. Add, Annotation: — As to (1) Consd. Arm- 
strong V, Estate Duty Oomr., [1937] 3 All 
E. R. 484. 

292. Add, Annotations: — As to (1) Consd. Ee 


Alington & L. 0. O.’s Contract. [1927] 2 Ch. 
253. Held. Armstrong v. Estate Duty Comr., 
[1937] 3 AU E. R. 484. 

298. Add. Annotation Generally, Refd. Arm- 
strong V, Estate Duty Oomr., [1937] 3 All 
E. R. 484. 

296. Add, Annotations: — Consd. Adamson v. A. -G. 
(1932). 102 L. J. K. B. 129. Refd. Scott v. 
I. R. Oomrs., [1936] Ch. 246 


Part IV. — Legacy Duty. 


887. Add, Annotation: — As to (1) Refd. Re Park, 
Public Trustee v. Armstrong, [1932] 1 Ch. 
580. 

345. Add. Annotations : — Consd. A.-G. v. Dickin- 
son & Baron, [1937] 2 All E. R. 485. Refd. 
.Tones tK Wright (1927), 44 T. D. R. J28. 

349. Add. Annotation : — Refd. Jones r. Wright 
[1928] A. C. 143. 

359. Add. Annotation: — As to {1) Refd. Ormond 
Investment Co. v. Bel ts, [1928] A. C. 143. 

384a. Gift of equitable life Interest in personalty — 
Absolute interest on payment of debts in life* 
time of Ufe tenant — Beneficiary legatee.] — 
Testator by his will conveyed to trustees all 
his personalty in Scotland, & after providing 
for the payment of his debts, directed the 
trustees to make an inventory of the col- 
lection of “ marbles, bronzes, objects of 
vertu, bubl, pictures, ornamental china, & 
the library,” in his house, which were to 
remain vested in the trustees as part of the 
trust estate, the life-rent use thereof being 
given to his son D., whom failing to the heir 
of entail entitled to succeed to the estate. 
He further provided that, if all his debts were 
paid in the lifetime of D., the trustees should 
convey the whole of the personalty by deed 
to D. The debts were paid in the lifetime of 
D., but the art collection was never conveyed 
by the trustees to him, but was held by them 
during his life : — Held : the collection had 
vested in D. as beneficial owner, & that his 


estate was liable to pay duty thereon. — 
Hajmilton (Dctke) V. Lord Advocate (1892), 
68 L. T. 94 ; 1 R. 70. H. L. 

385. Add. Annotailon : — Refd. Ee Cousen’s Will 
Trusts, Wright v. Killick, [1937J Oh. 381. 

386. Add. Annotation: — Refd. Re Ooiisen’s Will 
Trusts, Wright Killick, [1937] Ch. 381. 

405. Add, Annotations : — Refd. Fleming v. Horni- 
man (1928), 138 L. T. 609 ; A.-G, v. Yule & 
Mercantile Bank of India (1031), 146 L. T. 9. 

413. Add. Annotation: — Apld. A,-0. v, Belilios, 
[1928] 1 K. B, 798. 

414. Add. Annotations : — to (2) Consd. A.-O. for 
Alberta v. Cook, [1926] A. 0. 444. Held. 
Herd v. Herd, [1936] 2 All E. R. 1516. 

430. Add. Annotations : — Refd. Ramsay v. Liver- 
pool Roval Infirmary, [1930] A. 0. 688 ; 
Ross V. Ross, [1930] A. 0. 1 ; PeaJ v. Peal 
(1930), 143 L. T. 768 ; A.-G. t?. Yule & 
Mercantile Bank of India (1931), 145 L. T. 9 ; 
Boldrini v, Boldrini & Martini, [1932] P. 9. 

448. Add, Annotation : — Apld. A.-G. v, Rudge, 
[1928] 2 K. B. 515. 

459. Add, Citation L. R. 4 Ex. 327. 

462a. Settled articles not yielding Income.]— For 
the purposes of legacy duty the value of such 
articles is to be taken as at the time when 
they vest absolutely, & not as at the death 
of testator. — A.-G. v, Rudge, [1928] 2 K. B 
615; 97 L. J. K. B. 710; 140 L. T. 636; 
44 T. L. R. 708 ; 72 Sol. Jo, 487. 


PART IV. SECT. 2, SUB-SECT. 2. 

334 — Subject to condition .] — 

A wtlJ contained the following pro- 
vifllon : “I desire that J. S. stiall 
assist tny wife In tbo working & 
management of my property during 
her life, or as long as she retains any 
interest therein, & tn recognition of 
such servloos I direct that my said 
wife shall pay to J. S. an annuity of 
fifty potinds, the first payment t,o be 
made at the expiration of twelve 
months from my decease, but siich 
annuity shall only be payable so long 
as the said J. 8. shall act as aforesaid '* : 
— Held : this constituted a legacy to 
J. 8., in respect of which he was bound 
to furnish an account to the Ilevonue 
Comrs., & to pay such duty os mlgdit 
be assessed thereon. — R icvrn ub Combs. 
V . Shirley & Brown, [1930] I. H. 45.— 


348 i. Legacy to execukur — Secret 


verbal trust.] — Testator by his will 
bequeathed {inter alia) £850 to his 
exoi> 9 . “ to be dispovsed of by them os I 
shall verbally direct them.” The 
verbal direction given to the exors. 
by the testator was to pay the said sum 
to testator’s widow, & this was oom- 
municatod to the oxers, by testator 
oontomporaneously with the making 
of the will. The exors. paid the said 
sum to iho window. The Revenue 
Comrs. claimed legacy duty from the 
exors. In respect of this sxim, which 
claim the exors. declined to pay, 
contending that the money was given 
to them upon a secret trust, via. for 
testator’s widow, who wa-s the actual 
beneficiary, & that it had been paid 
to her : — Held : the gift was a legacy 
to the exors. 8c liable to legacy duty 
notwithstanding that a secret trust 
appeared on the face of the will ; the 
benefit t.o the cestui qm trust under the 
secret trust was a benefit derived dehors 
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the will & not by virtue of the will. — 
Revbntjk Oomrs. v. Stapleton & 
O’Brien, [1937] 1. R. 225.— IR, 

PART IV. SECT. 3. 

a I, -- — Not restricted to purposes in 
Province .] — Application by exors. for 
determination of certain questions 
arising under a will whereby testatrix 
bequeathed ” unto the society called 
the British Union for the abolition of 
vivisection $75,000 tree of legacy 
duty ” : — Held : 9 Edw. 7, c. 12. 

s. 6 (2). absolving from succession 
duties property devised or bequeathed 
for religious, charitable or educational 
purposes to be carried out in Ontario,** 
only applied to objects which must of 
necessity be carried out In Ontario, 
not to those which might be carried out 
in Ontario without occasioning a breach 
of trust . — Be GwynnE (1912), 22 
O. W. R. 405 ; 8 0. W. N. 1428 ; 5 
D. L, R. 718,— CAN. 



Vol* XXL — ftnd Other Deeth Duties* Cases 


53ia* .] — 1B>b Hicks, Bach v. Oookburn, 

No. 227b, ante. 

576a. Direction to pay legacies free of duty.]— - 

Hb Tanqubray, Sewiall i>. VVoodfield, 


[1924] W. N. 142 ; 69 L, Jo. 262 ; 157 L. T. 
Jo. 324. 

577. Add, Annotaiwn : — Dlstd. Uc Tanqueray, 
Sewell V. Woodfield, (1924] W. N. 142. 


Part V. — Succession Duty. 


691. Add, Annotation : — to (3) Retd. Jackson's 
Trustees t?. Lord Advocate (1926), 10 Tax 
Cas. 460. 

602. Add, Annotations : — As to (1) Consd. A.-G. v. 
BeliUos, [1928] 1 K. B. 798; A.-G. v. De 
Trafford, [1934] 1 K. B. 1. 

622. Add, Annotations : — Generally, Held. Parr i>. 
A.-G., [1926] A. C. 239 ; Ee Drake Settlement 
Trusts, Wilson v. Drake. [1937] 1 All E. H. 
286. 


627. Add, Annotation : — ReCd. A.-G. v, Farrell 
(1930), 99 L. J. K. B. 605. 

632. Add, Annotations: — As to (1) Dlstd. A.*G. v, 
Adamson, [1932] 2 K. B. 159. As to (2) Retd. 
Tilling-Stevens Motors v. Kent County 
Council &; Transport Minister (1928), 97 
L. J. Ch. 371 ; Inland Itevemie Comrs. v, 
Dalgety & Co. (1929), 98 L. J. K. B. 642. 

640. Add, Annotation : — Apld. A.-G. v, Adamson, 
[1032] 2 K. B. 159. 


PART IV. SECT. 7, SUB-SECT. 2.— B. 

m i. ** Free of probate, legacy 

succession duties ,*'] — The will in 
quostlon herein hold not to direct that 
all probate, legacy & ancoeeslon duties 
be paid out of the corpus of the estate, 
but only such duties with reject to 
three legacies . — lie Blowet Estate, 
ri935] 3 W. W. R. 95 ; 50 B. C. R. 
222.~CAN. 

PART V. SECT. 1. 

•g. Distinct from estate probate 
duty — Application of doctrine of mobUia 
sequuntur perso7iam ,] — Ontario Siic- 
cession Duty Act Is a succession duty 
Act, & not an estate & probate duty 
Act ; tUe duty is Imposed on the 
succession, & the doctrine of mobilia 
sequuntur personam applies. — Erie 
Beach Co. v, A.-G. for Ontario, 
1192811 D.L.R. 739 ; 61 O. L. R. 507 ; 
revsd., 40 T. L. R. 33. P. C. ; affg,, 
[1929] 2 D. L. H. 751 ; 63 O, L. R. 469, 
— CAN. 

sj. Jurisdiction of court to determine 
validity of Act.\~—The ot. has not 
jurisdiction on proceedings taken under 
sect. 35 of Succession Duties Act, 
1932 (Alta.), to determine whether that 
Act is uUra vires . — Royai, Trust Oo. 
(ExEotjPTOB OP Oooicrane Estate) v. 
A.-G. FOR Alberta (No. 1), [1934] 
1 W. W. R, 824.-7-CAN. 

sk. Determination of licJnlity ,] — 
(1) The exors. of an estate are entitled 
as a matter of right under sect. 35 of 
Suooosslou Duties Act, 1932 (Alta.), 
to have the amount of the duty for 
which the estate is legally liable deter- 
mined In the manner provided by 
that sect, regardless of the state of the 
payments between them 8c the Minister. 
This right is not affected by the fact, 
If It be a fact, that there is no way of 
obtaining, without the consent of the 
Crown, I’Opaymont of any sums over- 
paid. 

(2) Whatever liability by the Crown, 
if any, may arise as a result of over- 
payment of Buooossion duties, it is not 
a “ liability under this Act,” within 
the meaning of said sect. 35. Said 
words refer only to the Uabllity of 
the subject to the Oown. Therefore, 
exors. are not entitled in proceedings 
under said sect, to a doolaration that 
the Crown is liable to repay any 
moneys paid it.— Royal Trust Co. 
(Exroutor op Cochrane Estate) v. 
A.-G. FOR Alberta (No. 2), (19343 1 
W. W. R, 831.— CAN. 

tl. Bond by executors to secure pay-' 
went — Succession Duty Act declared 
ultra vires — No further HabUity for 
dufy.]-— G odson v, A.-G. por British 


Columbia, [19341 3 W. W. R. 475; 
[1935] I D. L. R. 92 ; 49 B. C. H. 131.~ 

OAN. 


PART V. SECT. 2, SUB-SECT. 1. 

599 i. “ Property ** — Transfer of 
stock, etc., to wife-' Ditridends paid to 
htesband. ] — U eld : d oceased retain ed 
an iiiterost in the gift to his wife to the 
extent of the dividends to be derived 
therefrom, 8: the stock, etc., were 
subject to succession duty. — Fowkes 
r. MiNTfliTSR OF Finance, [1927] 2 
D. L. R. 717 ; 38 B. C. R. 395.— CAN. 

d i. .y-Bcld : taxes 

imposed on movable property by the 
(Quebec Succession Duty Act, 1892, & 
the amending Acts apply only to 
property which the successor claims 
under or by virtue of Quebec law ; & 
have no application to the several 
items in this case, which formed part 
of a succession devolving under the 
law of Ontario. — Eambe v, Manuel, 
[1903] A. C. 68, P. C.— CAN. 

sp. Includes life insurance moneys .] — 
Life insurance was held chargeable 
with BucccBsion duty, although it was 
payable to a preferred beneficiary, 8: 
tiie estate was insolvent even after 
including the life Insurance , — Re A.'s 
Estate (1933), 43 Man. L. R. 89.— CAN. 


PART V. SECT, 2, SUB-SECT. 2.— A. 

0 Property appointed.] — Re. 

Nor5Lvn’8 Trusts, [1926] 3 M. V. R. 
571.— CAN, 

g I. .1 — Re Littridge (B. C.), 

[19271 3 D, L. R. 250.— CAN. 

g il, Marriage settlement .] — A 

transfer of property by a husband to 
trustees for the benefit of his wife & 
the issue of their marriage, pursuant to a 
covenant In an ante-nuptial eottlemcnt, 
is not a “ gift. ” so as to be cbargoahle 
upon his death with succeaslon duty 
under Ontario Succession Duty Act, 
1914, 8. 7 (2) ib), as amended in 1914. 

The words at the end of the above 
enaotmont. beginning “ of which pro- 
perty aotUiU & bond fide possession & 
enjopnent shall not have been assumed 
by the donee . . apply only to the 
third descriijtion of property taken ” 
there mentioned. — A.-G. fob Ontario 
V. Perry, 11934] A. C. 477 ; 153 

L, J. P. C. 146; l.')l L. T. 406; iO 
T. L. IL 1 ; 7 8 Sol. Jo. 488, P. C.— CAN. 

sh. Insurance policif .] — A policy of 
life-lnsuranoo on the life of the lai^j-nager 
of a 00. was taken out at the Instance 
of the 00. Assured, the manager, 
signed the application. The co, was 
named as solo oencficiary. 1 wo yeare 
later the oo. transferred for a cash 
oonslderatiou its bonefiolal interest in 
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the policy to the assured ; & on his 
application his wife was substituted as 
beneficiary. Thereafter the premiums 
were paid by or on behalf of assured. 
Later the assured created a trust fund 
comprising (inter alia) said policy, & 
at the request of himself & wife the 
trustee was substituted as benoliciary, 
at the time of assured's death, the 
trustee held the policy pursuant to 
the terms of said trust : — Held : the 
policy was dutiable under sect. 7 (2) (c) 
of Succession Duty Act, 1930, as an 
“ interest purchased or provided by 
the deceased ... to the extent of the 
beneficial interest accruing ... on the 
death of the deceased ." — Re Thacker 
Estate, [19311 l W. W. R. 97; 1 

D. L. R. 1016 ; 39 Man. L. R. 37.').— 
CAN. 

-.1 — Re Byrne Estate, [1931] 
1 W. W. 11. 228 ; 43 B. C. li. 396.- 

CAN. 

sm. .] — Deceased was one of 

three holders of a policy of assurance 
& was the first of them to dlo. The 
policy provided that In consideration 
of an annual premium the insurers 
should, ou the cloath of tho first to die 
of the three poUcy-holdors, pay the 
survivors a certain sum. The annual 
premium was paid by the x^olicy- 
holders in equal proportions. On the 
death of deceased In Apr. 1931, the 
assurance moneys wore paid to the 
two survivors. Succession duty was 
assessed on one-third of tho proceeds 
of the iJolicy, on the ground that there 
was a disposition within sect. 4 of 
Succession & Pi*obate Duties Acts, 
1892 to 1931; — Held: theic was no 
disposition of property ; furtiior, the 
covenant by tho insurers to pay inonerM 
was not a disposition of property, hut 
a mere contract . — Re Isles, [1933] 
S. R. (Q.) 338.— AUS. 


ART V. SECT, 2, SUB-SECT. 2.~ B. 

624 i. When mcceshiim accrues.] ■ 
TAMP Duties Comr. (Queenslani)) 

, Donaldson (1927), 39 t L- it- -»3 .l 

~AUS. 

642 i. Death as cause or itccosuai of 
Eastern Thl'ST Co n 
iJTMMEit, [J932] 3 D. L. i<>8. 

542 ii ^-1- A. executed a oeed 

uder which securities were delivered 
f pltf dividends from them being 
jvable to A. 'a hoti until a certain 
itc wIkti the sec uri ties were to bo 
ansferred to the son or his noimncea, 

the son die before that date, to Ills 
srsonai representatives to be held 
/ them on the same trusts as they 
dd the estate of the son as a gift from 



Cases 80O>-699. 


English and Empire 

660. Add. ArmotaHona : — Aa to (2) Apld. A.-G. 

V. De Trofiford, [1934] 1 K. B. 1. Aa to 
(5) Held. A.-G. V. BeliUos, [1928] 1 K. B. 798 

662, Add, Annotationa Overd* A.-G. v. Be 
Trafford, [1934] 1 K. B. 1. Refd. Parr 
V. A.-G., [1926] A. C. 239. 

,666. Add, Citation : — 132 L; T. 699. 

Add, Annotation : — Overd. A.-G. v. Be 
Trafford, [1934] 1 K, B. 1, 

666a. Effect of disentailing deed,] — A tenant 

in tail in remainder of settled estates barred 
the entail & by a re-settlement dated May 8, 
1914, granted the settled estates (subject 
to his father’s life estate) to the use that 
trustees should raise a sum of £160,000 as 
portion for the younger children of the tenant 
for life & their issue as the tenant for life 
should appoint with remainders over. By 
various appointments the tenant for life 
appointed the sum of £160,000 between his 
two younger sons & the issue of one of them. 
The tenant for life died in 1929 & the question 
arose whether succession duty was payable 
on his death in respect of this sum at the rate 
of 6 per cent, as on a succession from the 
tenant in tail or at the rate of 1 per cent, as 
on a succession from the tenant for life ; — 
Held : the tenant in tail’s succession had to 
the extent of this sum of £160,000 become 
vested during the lifetime of the tenant for 
life by “ alienation ” within Succession Buty 
Act, 1863 (c. 51), s. 16 ; & succession duty 
was therefore payable by virtue of that sect, 
at the same rate as if there had been no 
alienation, with the result that duty was pay- 
able at the rate of 1 per cent, only as on a 
succession from the tenant for life. — A.-G. 

V, Bb Trafford, [1934] 1 K. B. 1 ; 103 L. J. 

K. B. 401 ; 150 L, T. 24 ; 49 T. L. R. 677, 

O. A. ; affd, on another point, sub nom. Be 
Trafford v. A.-G., [1935] A. 0. 280, H, L. 

694. Add. Annotations : — As to (1) Refd. Re Brake 
Settlement Trusts, Wilson v. Drake, [1937] 

I All E. R. 286. As to (8) Refd. Parr v. * 
A.-G., [1926] A. C. 239 ; A.-(J. t;. De Trafford 
(1933), 1.50 D. T. 24. 

694a. Resettlement by party with defeasible estate l 
& party with contingent interest subject 
thereto. ] — By the combined effect of a settle- 
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ment & a wiU, E. T, T. B. in 1916 became 
entitled to certain real jproperty absolutely, 
should he survive the Great War, A;, if he 
failed so to survive, such property went to 
G. P. T. B. absolutely, subject only to an 
annuity of £1,200 to the widow of E. T. T. D. 
'In 1917, E. T. T. B., being in want of money, 
agreed with G. P. T. D. that certain of these 
liereditaments should be settled, subject to 
certain prior charges, upon E. T. T. B. for 
life, after his death to secure an annuity of 
£1,200 to the surviving wife of E. T. T. D., 
subject, thereto to secure portions for the 
younger children of E. T. T B., subject 
tliereto for the first & other sons of E. T. T. D. 
successively in tail male with remainder to 
G. P. T. B. for life & then to his sons suc- 
ccssiv^ely in tail male. In consideration of 
the settlement, G. P. T. B. was to release his 
contingent interest in other hereditaments 
subject to the will. A settlement in pur- 
suance of the agreement of 1917 was executed 
in 1921, the grantors being both E. T. T. B. 

G. P. T. D., & upon the death of E. T. T. D. 
in 1933, witiiout sons, the property passed to 
T. T. D., the eldest son of G. P. T. I)., under 
the last limitation, subject to tlie annuity for 
the widow portions for tiie daughter of 
E. T. T. I). The question then arose whether, 
for the purposes of the payment of siu^cession 
duty, E. T. T. T). was the sole predecessor 
of the bcncfl Claries or whether E. T. T. B. 
& G. P. T. I), were joint predecessors : — 
Held : for the purposes of this case the 
settlement of 1921 must be treated as coming 
into opex'ation in 1917. As T. T. B. then 
became entitled to a vested estate in tail 
male in remainder, &; as that interest could 
be created only by E. T. T. D. & G. P. T. B. 
acting together, E. T. T. B. & G. P. T. B. 
were joint predecessors . — Re Brake’s Skitue- 
MPiNT Trusts, Wilson v. Drake, [1937] 4 
All E. R. 171 ; 157 L. T. 659 ; 54 T. L. R. 98 ; 
81 8ol. .Jo. 921, 0. A. 

Add. Annotation Refd. Re Brake Settle- 
ment Trusts, Wilson v. Drake, [1937] 1 All 
E. R. 286. 

Add. Annotationa: — Aa to (1) Apld. A.-G. v, 
Farrell (1930), 99 L. J. K. B. 605. Refd. 
A.-G. v. Be Trafford, [1934] 1 K. B. 1. 


the grantor to the henehclariee of the 
estate who are members of his family. 
The son died before the date fixed for 
the tranafor of the securities : — Held : 
they were liable to succession duty as 
property passing or deemed to pass. — 
Re PlCmmkr’b Estate (1932), 5 

M. P. H- 161.— CAN. 

PART V. SECT. 2, SUB-SECT. 4. 

h i, Person entitled after dcatti 

ofsueeeasor before property paid over .] — 
Where a share in a residuary estate 
was not paid to the residuary devisee 
during her lifetime but passed under 
her will, her death occurring eighteen 
months after that of testator : — Held : 
tho Crown was entitled to succession 
duty thereon, although succession 
duty had been paid by the exors. 
under the first will on tho residuary 
estate. — Re Lunn Ebtate (B. C.), 
[1925] 2 W. W. R. 608.— CAN. 

il. Residuary gift ir^ trust, for 

Presbyterian Church of New T 

For purpose of assisting foreign mis- 
sionary work,] — Held : the Presby- 
terian church was a ** successor ** under 
Death Duties Act, 1921, s. 16. — 
Perpetual TnusTEKa, Estate & 


Aqenot Oo., Ltd., of New Zealand r. 
Stamp Duties Comr., [1927) N. Z. 
L. R. 714,— N. Z. 

sd. “ Competent to dispose *’ — 
Heir of entail — Consent necessary to 
disentail .] — The right to chaige suc- 
cession duty on an entailed estate 
doiionds on the provisions (as amended) 
of Finance Act, 1894, 8. 18 (1), &, 
accordingly, an heir of entail who is 
not entitled to disentail tho estate 
without consents is not entitled to 
charge succession duty on the estate. — 
Blythswood’s (Lord) Judicial 
Factors. Douglas, [1935] S. O. 511.— 
SCOT. 


PART V. SECT. 2, SUB-SECT. 6.— A. 

670 Iv. Donor of trust fund — 

Succession Duties Act, H. S. A„ 1922 
(c. 28), 8. 6,1 — A.-G. OF Albbbta V, 
COWAN, [1926] 1 D. L. R, 29 ; [1926] 
S. O. R. 142.— CAN. 


PART V. SECT. 2, SUB-SECT. 6.-- 
B. (b). 

sf. Succession Duty Act, 1916 (c. 27) 
(N, B,) — Absolute power of apj^ni- 
ment.] — PnaviNoiALSBORETART-'^ 

16 


SURER V. Schofield (N. B.), [1923] 2 
D. L. R. 1144.— CAN. 

PART V. SECT. 2, SUB-SECT. 7.— A. 

P i, Bonds issued by Domiiiion 

Government to testator resident in pro- 
uincc. 1— -Oortaiu bonds were issued to a 
testator resident In Alberta by the 
Govt, of Canada under statutory 
authority, & on his death bis exors. 
raised the question whether succession 
duties with respect to the bonds were 
assessable by the Province of Alberta 
under Succession Duties Act of Alberta, 
8. 27, which provided that all pro- 
perty of the owner thereof situate 
within the Province & passing on the 
death shall be subject to succession 
duties,** The bonds passed on the 
death of testator. The register of 
bondholders was at Ottawa In Ontario ; 
— Held : os the bonds constituted a 
statutory obligation they were debts 
by specialty & therefore In point of 
llabllty to taxation bed their local 
situation at the test.a-tor’s place of 
residence in Alberta & were subject 
to the duties in question. — Royal 
Trust Co. v, A.-G. won Alberta 
[1930] A. 0. 144 ; 46 T. L. R, 25.— 
CAN. 
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714. Add. Xnnototion Dlstd. A.-G. v. BelilioB. 
[1928] 1 K. B. 798. 

718. Annotation ;—Dlstd. A.-G. v. Belilios. 
[1928] 1 K. B. 798. 


719. Aid. Annotation : — ^Dlstd. A.-G. «. BelilioS, 
[1928] 1 K. B. 798. 

724. Add. Annotation : — Consd. A.-G. v. Belilioa* 
[1928] 1 K. B. 798. 


PAHT V. SECT, a, SUB-SECT. 7.-B. 

718 1. Realty outside province — 
Devised under trust for sale — Testator 
domiciled in province.] — Where by the 
will ol testator, who died domiciled 
In British Columbia, land outside the 
proylnoe is devised to a trustee under 
direction to convert It Into money, 
It is not, while at least It is yet unsold, 
subject to duty under Buocession Duty 
Act, R. 8. B. 0.. 1924 (o. 244).— 
ALBXA.NDBSR V. A.-G., [1027] 1 D. L. R. 
602j I1927J 1 W. W. R. 143; 38 

B. d R. 28.— CAN. 

q i. Agreement for sale.] 

' — V., resident & domiciled in U.S.A.. 
agreed by writing under seal to soil 
land owned by him In the province ot 
Alberta, the purchaser going Into 
possession. The purchase-money was 
to be paid, with interest, in U.S.A. At 

V. *8 death In U.S.A., there was a 
balance owing him under the agree- 
ment : — Held : V.. at his death, was 
the owner of property situated In 
Alberta or of an interest in the land, 
liable to duty in Alberta under Suc- 
oession Duties Act, 1914 (o. 5). the 
question not being determined by the 
locality of the debt, but by the nature 
of the interest hold by deceased in the 
Alberta land. — Vaughn v. A.-G. for 
Alberta, [1924] 3 D. L. R. 467 ; 2 

W. W. R. 821 ; 20 Alta. L. R, 424.— CAN. 
sk. Mortgages on land outside pro- 

vines — Owner domiciled within province. ] 
— Held : subject to duty under 
Succession Duty Act^ R. S. B. O., 
1924 (o. 244). — Re Parker, [1926] 
1 D. L. R. 783 : [1926] 1 W. W, R. 
1106 ; 60 B. O. R.— CAN. 


PART V. SECT. 2, SUB-SECT. 7.— C. 

b i. Shares held in company 

incorporated in province,] — Shares in a 
00 . Incon)orated in Ontario, which were 
recorded in the name of a foreigner 
domiciled in the State of Michigan, 
who died there, were hold liable to 
succession duty in Ontario, — Erie 
Beach Co. t?. A.-G. for Ontario, 
[1930] A. a 161, P. C.— CAN. 

b it. Shares held in company 

with head office in province.] — The 
Province has no power to levy succession 
duty on the shares of a co. merely 
because the oo. has a head office within 
the province. — Re Macparlanb, [1933] 
I D. L. R. 345 ; O. R. 44.— CAN. 

b iii. Simple contract debt.] — 

For the purpose of succession duty a 
simple contract debt owed by a oo. 
with Its head office & place of business 
outside the Province is property outside 
the Province. — A.-G. for Ontario v. 
Paskbn, [1936] 1 D. L. R. 718 ; affd., 
[1935] 3 D. L. R, 100 ; O. R. 288.— 
CAN. 

k i, .] — Held: subject to 

duty under Succession Duty Act, 
R. 8. B. a, 1924 (c. 2U).—Re Suc- 
cession Duty Act, A.-G. for British 
OoLUMBiA r. Wilson <B, O.), [1926] 
4 D. L. R. 139 ; [1927] 1 W. W. R. 
206.-<3AN. 

k ii, ^.1 — Testator, whose 

domloil was in Ontario, possessed 
seouritiea, which were in a safety 
deposit box in a bank in Michigan i — 
Held : the securities were subject to 
duty under Suooeasion Duty Act, 
R. 8. O.. 1914 (c. 24).— A.-G. for 
Ontario v. Baby, [19271 1 D. L. R. 
1105 : 60 O. L. R. 1.— CAN. 

k iii. -,]— Debenture stock 

of a city in Nova Sootia, transferable 
Sc redeemable at the office of the oity 
treasurer, Sc money in a hank at the 
same oity, belonging to testator 
domioUM in New Brunswick : — Held i 


not liable to duty under Succession Duty 
Act, C. 8., 1903 (o. 17).— Receiver 
Obnehal of New Brunswick v. Ros- 
borouoh(1915), 43N.B.R.258. — CAN. 

n i. Specmlty dd>t.] — A mtge. 

debt due In New Brunswick at the time 
of the foreign creditor’s death is pro- 
perty of the creditor’s estate which 
may be liable to duty under Succession 
Duty Act, 1915. — Royal Trust Co. 

V. Provincial Secretary, Treasurer 
OF New Brunswick, [192.6] 2 D. L. R. 

49 ; [1925] 8. C. K. 94 ; revag., 62 

N. B. R. 21.— CAN. 

n ii. .1 — Specialty debts 

secured by bond Sc mtge. of real estate 
situate in Nova Sootia, the bonds & 
ratgos. being In the possession of 
testator In New Brunswick at the time 
of his death : — Held : liable to duty 
imder Sucoosslon Doty Act, C. S., 1903 
(c. 17). — Receiver General of New 
Brunswick v. Rosborough (1915), 
43 N. B. R. 258.— CAN. 

n iii. .1 — The Crown, in the 

right of the province of Quebec, by its 
action claimed the sum of $15,77.6.95, 
as representing snocession duties alleged 
to be due by resp., as sole trustee & 
exor. of the estate of the late S. who 
died In New York in 1929 & was at 
the time of his death domiciled In the 
province of Ontario. Amongst the 
assets of his estate wore certain bonds 
or debentures of the Grand TninJc 
Pacific Railway Co. & the Canadian 
National Railway Co., respectively, 
guaranteed by the Govt, of Canada. 
These bonds or debentures, registered 
In Montreal, were at the time of S.’s 
death in the possession of the latter in 
Toronto. 9u(?co8sloii duties were paid 
to the Govt, of the province of Ontario ; 
but the Govt, of the province of Quebec 
also claimed succession duties on tbe 
ground that these bonds or dobontures 
were to be considered for succession 
duty purposes as property situate in 
the province of Quebec according to 
the definition of the word “ property ” 
in sect. 5 of Succession Duties Act, 
localise the two cos. debtors had their 
bead offices at Montreal & the bonds 
& debentures were registered 8c trans- 
ferable on the cos.’ registers in that 
city : — Held : those bonds or de- 
bentures had not, in the relevant 
sense, a local situation within the 
province of Quebec, &, thortifore, wore 
not subject to the i)aymont of succession 
duties in that province. Debentures 
authorised by the Parliament of 
Canada & charged by statute upon the 
Consolidated Revenue Fund have the 
character of specialties. The Grand 
Trunk Pacific Railway Co. has 8tatutt)ry 
powers to create bonds having the 
character of specialties. The bonds in 
this case must, os respects the obliga- 
tion of the railway oo., be considered 
specialties, although the head office of 
the 00 . is fixed by statute in Quebec ; 
&, in view of the statute law applicable 
to tbo case, it must be held such a 
specialty has its situs in Ontario. 
Neither, for the reasons fully stated in 
the Judgment, have the bonds of the 
Canadian National Railway Co. in 
question In this case a situs in Quebec. 
— K. V. National Trust Co.. [1933] 
S. C. R. 670 ; 4 D. L. R. 465.— CAN. 

u jv, .] — The vendor under 

an agreement for the sale of land in 
Sask. died domiciled in Alta. At his 
death there was a large amount stfil 
payable under the 
agreement was made 
described the partes as 
at 8. in that provinoo ; & the pur 
chaser continued to live there. It 
Sls^ proTdX that the money pay- 


ments as well as the deliveries of grain 
thereunder were to be made In Sa«k. Sc 
that it shouhl for all purposes bo con- 
strued according to the laws of Sosk. 

All the beneficiaries of the estate 
were domiciled elsewhere than In Alta. 
The agreement was executed in dupli- 
cate under seal. Upon the vendor’s 
death his copy was found in his safety 
deposit box in Edmonton & we 8 
there reduced into the possession of the 
admiiilatrator of his estate ; the pur- 
chaser’s copy was thou & had at all 
mat-erial times been in the possession of 
the purchaser within Sask. The prov- 
ince of Alta, contended that the debt 
duo under the agreement was subject 
to succession duties under Succession 
Duty Act, 1934 (Alta.) the 

rule that the situs of a specialty debt 
is the place whore it Is found in the 
creditor’s possession at his death was 
not affected by the fact that the pur- 
chaser’s copy of tiio duplicate agree- 
ment was in the latter’s possession in 
Sajsk. Therefore, Aitfi. had the right 
to impose the tax. All the cases deal- 
ing with the sitits of specialty debts in 
which the test put is whore is the 
specialty “ found,” or wlicre is it 
” conspicuous,” or where does it 
hapiien ” to be,” relate as a matter of 
course to the specialty as the property 
of the creditor in his possession or In 
some place whore he has placed it. — 
BOHMIDT V. AI.BBUTA PROVINOIAL 

Treasurer & A.-G. for Alberta, 
[1935] 3 W. W. R. 498 ; 4 D. L. R. 
752 ; 5 F. L. J. (Can.) 211.— CAN. 

n V. .] — B., who died 

domiciled & residing in Minnesota, 
had deposited $50,000 in the Winnipeg 
branch of a Canadian bank & rec/eived 
a receipt by which the bank undertook 
to repay the money to him or order, on 
] 5 days’ notice, with interest at 
2i per cent. “ until further notice,” & 
which stated : “This receipt is 
negotiable.” The receipt was found 
among B.’s possessions in Minneapolis 
upon his death there. His exors. & 
beneficiaries all live in the United 
States. Manitoba contended that 
duties under Succession Duties Act, 
1934, were payable on said deposit & 
interest. Montague, J., allowed the 
claim, & the exors. appealed : — Held : 
the appeal should be allowed.™ Re 
Bennett Estate, Manitoba Pro- 
vincial TliEASURER V. BENNETF, 
[1936] 1 W. W. R. 691 ; 2 D. L. R. 
291 ; 4 4 Man. L. II. 63 ; on appeal, 
[1937J B. C. R. 138; 2 D. L. R. 1.™ 
CAN. 

o i, Registered outside 

province.] — A banking co., with a head 
office at Montreal in the Province of 
Quebec, had power by statute to maiu- 
tain in any provinoo a registry office 
at which alone shares held by nisi- 
dents in that province were to bo regis- 
tered & could validly bo traonferrod. 
A. resided at Halifax In the I’rovmoo 
of Nova Sootia, & died there, owning 
shares registered at an office of the 
CO. at H^fax under the above sta- 
tutory power. Under vSuo(XJ88ion Duty 
Act (Quo.), 1909. art. 1376, duty was im- 
posed upon “prt:>peil,v uctnally sltuaU) 
within the province, whetbor the trans- 
mission takes place within or without 
the province ” :~Held : as the owner- 
ship of the shares could be effectively 
dealt with only In Nova Scotia, they 
wore not property situate in Quebec, 
& the claim could not be maintained. 
— Brassard v. Smith, [1925] A. C. 
371 : 94 L. J. P. O. 81 ; 132 L. T. 64 7 ; 
41 T, L. R. 203-— CAN. 

oli. .1 — The words 

” or elsewhere ” in sect. 42 (5) of Bank 



Cases 72&-796a. 


English and Empire Digest Supplement, 


726. Add. ArmotcUion : — Retd. A.-G'. v. Belilios, 
[1928] 1 K. B. 798, 

726. Add, Annotation : — Consd, A.-G. v. Belilios, 
[1928] 1 K. B. 798 

732. Add, Annotation: — Dlstd. A.-G. v, Belilios, 
[1928] 1 K. B. 798. 

765a. .] — Re Bateman (Baboness), No. 107a, 

ante. 

766. Add, Annotaiion : — Consd. Re Batoman, 
ri926] 2 K. B. 429. 

777a, Devise tor Ute ‘‘ tree ot all duties ** — 

Liability tor succession duty on death ot 
tenant tor Ute.] — Testator devised ** free of 
all duties ** certain premises to his trustees 
upon trust to permit S. to have the use 
occupation of the same during her life, & 
after her death he directed his trustees to 
stand possessed thereof in trust for M. 
absolutely in fee simple. He also devised 
bequeathed the residue of his real 
personal estate to his trustees upon tinist, 
after payment of his debts, funeral testa- 
ment^y & trust expenses & legacy, succes- 
sion & other duties, to divide the same into 
thirty-four equal parts, & to stand possessed 
of one of such equal parts in trust for each of 
thirty-four residuary legatees named therein. 


A question arose whether the succession duty 
payable on the death of S. would be payable 
out of the residuary estate or out of the 
property so devised & by the person or 
persons entitled thereto upon her death : — 
Held : upon the true construction of the 
will the words “ free of all duties ** applied 
only to the succession duty presently payable 
on the death of testator, Sn did not e^mnd to 
the succession duty payable on the death of 
8. — Re Trimble, Wiibon v, Tcjrton, [1931] 
1 Ch. 369 ; 100 L. J. Oh. 73 ; 144 L. T. 612. 

780. Add. Annotations :—Aa to (1) Consd. A.-G. 
V. De Trafford (1933), 49 T. L. B. 577. 
As to (2) Consd. A.-G, v. De Trafford, [1934] 
1 K. B. 1. Generally, Refd. Re Buncombe's 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1932), 146 L. T. 412. 

796. Add. Annotations : — Consd. A.-G. v. Bedford, 
[1926] 2 K. B. 184, Refd. A.-G. v, Belilios, 
[19281 1 K, B. 798. 

796a. Finance Act, 1925 (c. 36), s. 24.] — 

Circumstances (see No. 90a, ante) in which : — 
Held : succession duty was not payable, 
since the above sect, was not retrospective. — 
A.-G. V. Belilios [1927] 2 K. B. 439 ; 43 
T. L. R. 669 ; revsd. without affecting this 
point, [1928] 1 K. B. 798, C. A. 


Act, both under thoir ordinary meaning 
& in the Ught of prior lerfsiatlon, are 
adequate to provide for the establish- 
ment of places for registration & 
transfer of shares outside the Canadian 
territory, lu respect of shares owned 
by persons not resident in Canada. — 
R. V. CuT'nNO, 119323 S. C. R. 410 ; 
3 D. L. R. 273.-~CAN. 


p. For the paragraph in the original 
volume substitute the following para- 
graph : — 


Owner not domiciled wiifiin 

province — Hecognition of status of 
** witfca.**] — If a person domicOed in a 
country whose laws permit poly- 
gamous marriages is married there to 
two wives, & dies while still domiciled 
there though temporarily residing In 
British Columbia, the status of the 
wives will be recognised by the ots. 
of British Oolumbia for the purpose 
of fixing the succession duty payable 
on property in British Columbia going 
under deceased’s will to each of the 
wives. — Ybw V. A.-G. for British 
Columbia, [19241 1 D. L. K. 1166: 1 
W. W. R. 753 ; 33 B. C. R. 109 ; 
revsg. 8 . C. sub nom. Re Lee Cueono, 
[19231 1 W. VV, R. 867,--CAN. 


PART V. SECT. 3. SUB-SECT. 1. 

si. Defiaratwn of trust several years 
before death, \ — Ten years before his 
death an owner of debentures executed 
a declaration of trust whereby ho 
declared that ho held them to trust for 
his children & deposited the debentures 
& the declartUlon in a bank where they 
remained until hie death. He never 
received any benefit from the 
del»onture«, & there was no evidence 
of any soboine or reservation whereby 
he retained any beneficial Intei-est. 
No part of the income was paid to the 
benefleiaries. but the trustee invested 
it in trust or placed it to the credit of 
a trust account In the same bank where 
It accumulated until be died : — HeM : 
the fund was not liable to succession 
duties under Succession Duties Act, 
R. S. A. 1922 (c. 28). — OowaN v. A.-0., 
[192.51 2 D. L. R. 647: [19251 1 

W. W. R. 993 ; 21 Alta. L. R. 241 ; 
revad,, [19261 1 D. L. R. 29.— CAN. 


PART V. SECT. 3, SUB-SECT. 6. 

■m. When ezempiion apidioable .} — ^ 
The exemption from the payment of 


the 1 per cent, succession duty pay- 
able under Succession Duty Act, 1863 
(c. 51), s. 10, & the additional ten 
shillings per cent. pa 3 rable under 
Customs & Inland Revenue Act, 
1888 (c. 8), only arises where estate 
duty is payable under Finance Act, 
1894 (c. 30), & the principal value of 
the estate does not exoood £16,000. — 
A.-G. V. Jaffa, [1936J N. I. 97.— -IR. 

PART V. SECT. 3, SUB-SECT. 7. 

oi. ValidUy.] — ^Thero is nothing 

in Succession Duty Act, 1923 (c. 13), 
or other statutes of Saskatchewan 
to prevent a testator from directing 
that legeudes be paid free from suc- 
cession duty. — Re A.vdkfwon Estate, 
Canada Permanent Trust Co. v, 
MgAdam, [1928] 4 D. L. R. 61 : [1928] 2 
W, W. K. 305 ; 22 Sosk. L. R. 610,— 
CAN. 

0 ii, Bequest of residue not ex- 

onerated,] — Testator mad© bequests 
out of residue, itvlcT alia, to two educa- 
tional Institutions In Ontario & to two 
Minnesota charities. By the will, all 
legacies, fimds & stocks transferred 
to trustees were declared to be “ free 
of succession duty ” & certain other 
legacies were to be free of all succes- 
sion duty ” ‘.—Held : the gifts of 
residue to the four charities not being 
In any sense free of succession duties, 
each must bear its share of the duties 
imposed in respect of its share of the 
residue. — Re WHiTNEy (1930), 66 

O. L. R. 339.— CAN. 

sq. Legacy subjevi to payment of all 
succession duly payable o7i estate — ^ 
Whole legacy irwludea in estate in deder- 
mini^ rate of duty— Portion of legacy 
applied in payment of duty exempt from 
dvby ,\ — Stamp Duties Comb. v. Lans- 
DOWNB (1927), 40 O. L. R. 116.— A US. 

FART V. SECT. 4 . 

so. Provincial duty — Assets in 
province forming part of larger estate— 
Deceased domiciled outside province ,] — 
Deceased, domiciled outside British 
Columbia, left personal property of 
H,000,()00 of wuich tlO.OOO was in 
British Oolumbia ; — Held : under 
E. 8. B. 0., Acts 1911 ( 0 . 217) & 1921 
( 0 . 68), the duty payable on the net 
amount should be 1| per cent, on the 
first 1100,000, 24 per cent, on the 
seoond 4100,000 Sa 6 per cent, on 

18 


the balance : of the sum thus ascer- 
tained the II 0.000 within the province 
was charged with its proportion which 
was taken by the province. — Re Suo- 
CKSBTON Duty Am\ Re Heoht, [1924] 

1 W. W. R. 11 63 ;:33 B. O. R. 164.— CAN. 
■d. Construction of Successiim Duty 

Act, 1930 (Man.), s. H {1).\—Re Tilt 
Estate, [1933) 1 W. W. R. 694.— CAN. 

BO. Deceased domiciled outside Pro- 
vince — Property within Prorrince.}— 
Under Succession Duty Act, R. S. B. C., 
1924, in the case of an estate subieot to 
sect. 7 thereof, aJl the property subject 
to duty is taxed, not under a graduated 
scale, but at the rate opposite the 
highest group in Sched. “ D ” in which 
the estate is arranged when classified 
for the purposes of said schedule 
according to its net value, even though 
only port of the estate is property 
situate within the Province. — Re 
Untermetteb Estate, [19331 1 W. W, 
R. 705 ; 46 B, C. R. 547.— CAN. 

•f. Surtax under 1932 Act — Not 
applicable where death before Act in 
force,] — Re MoIntyrk Estate, [1933 1 

2 W. W. R. 257.— CAN. 


PART V, SECT. 6, SUB-SECT. 1. 

d 1. Shares.] — Held : with 

respect to a very larm block of shares 
in a mining co.. the ** fair market 
value could not be said to be the 
price which probably would have been 
obtained had the whole block of shares 
been put on the market at once, in 
view of the number of shares Sc the 
limited market, that course would 
undoubtedly have depressed the market 
price, Sc the exors. were not bound to 
offer the shares for sale at one time 
or at all ; nor should said value he 
fixed at the price which would probably 
have been obtained from underwriters 
had a sale en bloc been made to them 
at the time ot the death.— U ntek- 
MKYBR Estate v, A.-G. fob British 
Columbia, (1928JI 3 D. L. R. 811 ; 
[19283 2 W. W. R. 909 ; 39 B. C. R. 
683; oXTd, [1929] 1 D. L. R. 315; 
S. O. R. 84.— CAN. 


a ii. The fair market 

value ” in sect. 3 of Succession Duty 
Act, 1934, Is the price which could 
probably have been obtained in the 
open market at said date . — Re Lbiser. 
Forman & Fowkrs v. IiIinxster of 
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798ft» •]— -Where a persoUf who has succeeded 

to the life interest in leasehold property, 
subsequently receives the rack rents from 
the property when the leases fall in, the 
increasea v^ue of the succession for the 
urpose of succession duty is to be calculated 
y reference to the age of the successor at 
the expiration of the leases &: to the value of 
the property as at that date, less the ground 
rents, & not to the value of the property when 
the succession first arose, less the ground 
rents. — A.-G. v. Bedford (Duke), [1026] 2 
K. B. 184 ; 96 L. J. K. B. 617 ; 135 K T. 
641 ; 42 T. L. B. 346 ; 70 Sol. Jo. 465. 


824. Add, Annotation : — Retd. Ormond Invest- 
ment Oo. V, Betts. [1928] A. O. 143. 

853. Add. Annotation : — Hefd. Re Drake, Drake v> 
Wilson, [1026] Ch. 559. 

861. For citation read “ No. 268, ante,** 

Sub-Sect. 2. — Power to Raise the Duty (p, 114). 

861a. Provision for payment by court — Extent of 
powers.] — The pov or of the ct. under sect. 63 
of the Succession Duty Act, 1863 (c. 61), 
s. 63, to direct payment out of any fund under 
the control of the ct. in an administration 
action, of legacy or succession duty, does not 


Finanok. 
W. W. R. 


[1937] 2 D. L. R. 341 ; 2 

428; 51 B. 0. R. 368.->-OAN. 


h 1. — — — .] — Altbonffh exors., 

when applying for ancslUary letters 
patent In British Columbia, had placed 
a yalue on the estate in the province 
for the purpofcie of Huoceasion duty &, 
being accepted by the Crown, had given 
a bond to secure payment of the duty, 
they are not bound by such valuation 
& its aocoptance by the Crown ; but 
they have still the right to present a 
petition under Sucxiessloii Duty Act, 
8. 43, to a Judge of the Supremo Ct. 
of the province who has Juriadlction 
to determine what property of the 
estate Ib liable to duty & the amount 
due. — B lackman v. R., [192414 D. L. R. 
123 ; [19241 S. C. R. 40(i.-~CAN. 

h ii, J — In an action on 

a bond to secure payment of duties 
under Sucoeseion Duties Act, R. S. A., 
1922 ( 0 . 28), wherein the defence was 
that the true value of the estate did 
not exceed 15,000 & no duty W€uj pay- 
able : — Held : the question of value 
wag oonoliided by the values sworn to 
in the affidavits hied for the purpose 
of obtaining the letters probate, which 
values had boon accepted as satis- 
factory by the Crown. — R. w. Lo.vdon 
& Lancashirk Ouakantee & Accident 
C o. (Alta.), [19261 4 D. L. R. 874 ; 
[19261 3 W. W. R. 461,— CAN, 

h III. .] — The eesontial 

precedent to the Juriadlction of the ct. 
under Succession Duties Act, 1922, 
c. 28, 8. 38, Is that there is property 
the liability of which to duty is In 
question & has to be determined by 
the Judge. Therefore, when an exor. 
on applying for probate placed a 
valuation on the estate for the purpose 
of Buoeesslun duty Sc this valuation was 
accepted by the Crown, the ot. cannot 
grant relief under said section. — lie 
Spenob Estate, [1928] 1 D. L. R. 
644; [19281 1 W. W. R. 71 ; 23 Alta. 
L. U. 109.— CAN. 


sp. Aggregate veUtte — Succession Duty 
C. S„ 1903 (c. 17 ).}— Rkcbivbr 

General op Nbw Brunswick v. 
Hoshorouoh (1915), 43 N. B. R. 
268.— CAN. 

sq. Legacy to beneficiary — Share 
of residue to same beneficiary.] — Tes- 
tator gave a pecuniary legacy to A., 
Sc the residue of his estate upon trust 
to pay the Income to the mother of A. 
for life. Sc after her death to divide the 
capital among her children, of whom 
A. was one. Suooesslon duty was 
assessed as if A. were the sole survivor 
entitled to the residue. Sc to this 
amount was added the legacy. Duty 
was then assessed at the rate appro- 
priate to this total : — Beld : duty was 
not to be assessed on the legacy as 
though the whole of residue had been 
glyen to A. subject only to the life 
interest. — Ee Short, Short v. Rbois- 
IRAR OF Probatbs, [1928] S. A. S. R. 
220.— AUS. 


n, inter vivos — Value at Hme 
of deofA.l— Suooesslon Duty Act of 
Ontario by sect. 8 charges to duty all 
property situate in Ontario passing 
on the death of any person, Sc provides 


that property so passing is to bo deemed 
to include {inter alia) any property 
taken under a disposition operating as 
an immediate gnt inter vivos made 
since July 1, 1892. It is provided by 
sect. 4 that the dutiable value of 
property is to be' Its fair market value 
at the date of the death of the deceasoci. 
A resident of Ontario died in 1929, 
having In 1925 transferred to his wife 
08 a gift shares In a co. registered & 
having its office in Ontario. The value 
of the shares at the date of the gift was 
$50,240, Sc at the date of the death of 
the deceased $264,183.50. It was not 
disputed that the shares were dutiable 
xmder the Act : — Held : the duty was 
payable upon tho value at the date of 
the death of deceased. — A.-G. for 

O. vtario V. National Trubt Co., 
Ltd., [1931] A. C. 818 ; 100 h. J. P. C. 
15: 145 L. T. 673 ; 47 T. L. II. 625, 

P. C.— CAN. 

«t, .] — Under Succession 

Duty Act, R. S. A., 1922, the value of 
property which was the subject of a 
gift iTiter vivos la to be taken for tho 
purpose of calculating the <liity as of 
the date of the death of the donor.-— 
A.-G. FOR Alberta v. Pearce, [1931] 
3 W. W. R. 400: 11932) 1 1). L. R. 
687 ; 25 Alta. L. R. 553.— CAN. 

sv. Sale at undervalue.] — R. & 

A.-G. FOR Saskatchewan r. Mkilicke, 
[19371 3 W. W. R. 433.— CAN. 

sw. Agreement between 'parties as f > 
x^atue.] — Re Ryall Estate, Hr 
MoMenemy Estate, [1934] 2 W. VV. H. 
288,— CAN. 

sz. Ddermination of present value of 
income.] — Held : sect. 30, Succession 
Duty Act, 1934, does not authorise the 
finding of an annual inoomo by a 
calculation of 6 per cent, on the net 
value of ou estate ; its sole purpose 
la to fix the present value of a known 
fixed annual Income. — Re Hamilton 
Estate, [1935] l W, W. R. 549 ; 5 
F, L. J, (Can.) 51.— CAN. 


PART V. SECT. 5. SUB-SECT. 2. 

■V. ** Net value ** — Mode of calculation 
— Aggregate value including life insur- 
ance money.] — R. V. Metbaoh, [1927] 2 
D. L. R. 1020 ; [1927] 1 W. VV. R. 981 ; 
22 Alta. L. R. 482.-^AN. 

■X. Debts t encumbrances dt expenses.] 
— Held : under Suooession Duty Act, 
R, S. N. B., 1927, the debts, enoum- 
branoes & expenses should be de- 
ducted from the value of all tho 
property passing on the death of 
testator within the meaning of the Act, 
including both the assets liable for the 
payment of debts, encumbmnoes & 
expenses & the property not so liable.— 
Fraser v. Provincial Secretary- 
Treasurer, 119351 S. O. R. 133.— CAN. 

PART V. SECT. 8, SUB-SECT. 1. 


sw. Veduation of estate dr acceptance 
by Crown of surety bond — Right of 
executor to distribute estate — Svccessum 
Duty Act, R. S. B, C., 1911 (c. 217).]— 
Minister op Finance v. Caledonian 

iNStTRANOB OO.. Re LAND i^GISTlgr 
ACT Sc Hioginbon, [19231 4 D. L. R. 
489 ; [1923] 3 W. W. R, 925.— CAN. 
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PART V. SECT. 6, SUB-SECT. 2. 

sa. Postponement — Disputed claim 
ayainsi estate.] — Where deceased's es- 
tate is subject to a claim, not admitted, 
on notes made as surety for another, 
while it Is right to postpone the final 
settlement of the exor.’s liability for 
succession duty as to the sum repre- 
sented by such alleged indebtedness, 
an order dealing with the matter should 
postpone the date of payment to a 
time certain, & should contain a term 
directing payment of duty upon the 
sum should it be dcLcrmlned that the 
estate la not liable for the claim, & 
a further term that, if tho estate is 
liable, the exor. should pay duty upon 
his claim against the principal debtor. 
— Re Succession Duty Act Sc 
Sproule. [1924] 2 W. W. It. 1087 ; 
34 B. C. R. 110.— CAN. 

sg. Before interest vested in posses- 
sion.] — The word “ j)a 8 S 08 " in Succes- 
sion Duty Act, 1934, s. 38 (1), 
is not restricted to luoperty finally 
vesting in the bonefleuary ui>on dis- 
tribution of the estate. — Re Drum- 
mono Estate, Minister of Finance 
V. Drummond, [1936] 2 W. W. R. 635 ; 
4 D. L. R. 164 ; 60 B. C. R. 485.— CAN. 


PART V. SECT. 6, SUB-SECT. 8.— A. 

sb, “ Sister ** of deceased — Succession 
Duty Act Arnendment Act, 1899, s. 2 (4) 
— Includes half-sister.] — Uc Oliver 
(1901), 8 B. 0. R. 91.— CAN. 


PART V. SECT. 8. SUB-SECT. 1. 


sd. From what dale payable — Suc- 
cession Duly Act, R. S. B. V., 1924 
(0. 244).]— Re Oldfield Estate, 

Re Succession Duty Acr (B. O.), 
[1927] 4 D. L. R. 711 ; [1927] 3 

W. W. R. 361.— CAN 


se. .] — Whore under Suc- 

cession Duty Act, R. S. B. C. 1924, 
c. 244, tho exors. elect to pay the duty 
on a contlugont estate witliin two years 
from the death of the deceased, & a 
time is fixed by tho Lieutenant- 
Governor in Coimcil for tbo payment 
thereof, no Interest on said duty is 
chargeable except from the date so 
fixed. — Wn><oN v. Ministkr of 
Finance, [1928] 3 D. L. R. 2.)3 ; [192S] 
2 W. W. R. 58.5.~CAN. 


bL Succession Dufy JcL 1924. 

declared ultra vires — Inbrrst uodrr new 
Succession Duty Act, 1 93 l.]-~T(‘stator 
died on Aug. 16, 1933, when tbo tbon 
Succession Duty Act, li.S.B.C., 1924, 
purportecl to bo in force. By u judg- 
ment dolivorod oji Nov. 29, 193.>, A 
affirmed by the C’t. of Appeal on 
Feb. 20, 1934, said Act was declared 
to be ultra virra. On Mar. 29, 19*34, 
the new Successjon Duty Act, 1934, 
ciuno into force : & sect. 50 of that Act 

g rovided that it should bo retroactive 
; should apply In respect of per^ns 
who had died since Apr. 11, 1894, Sc 
further provided that that Act should 
bo deemed to bo & to declare tbo law 
relating to the matter of suooe&sloix 
duty payable upon the death of any 
person dying before the commence- 
ment of the Act, whether ot not the 
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enable the duty payable in respect of a be- 
quest, etc., to one person to be deducted 
from the assets comprised in a bequest, etc., 
to another person. It only enables duty 
owing by a legatee to be paid out of any other 


property to which he is entitled & which is 
under the control of the ct. — Re Eighmie, 
COLBOURNE V. WiLRS, [1936] Ch. 624 ; 104 
L. J. Oh. 264 ; 153 L. T. 295 ; 61 T. L. R. 
404. 


Part VI. — Probate Duty. 


894. Add, Annotation : — Hefd. Re Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 

902. Add, Annotation: — Aa to (1) Held. Royal 
Trust Co. V, A.-G. for Alberta (1929), 46 
T. L. R. 25. 

914. Add, Annotations: — Apprvd. Brassard v. 
Smith, [1926] A. C. 371. Apld. Baelz v. Public 
Trustee, [1926] Ch, 863 ; Pass v, British 
Tobacco Co. (Australia) (1926), 42 T. L. R. 
771. Consd. Erie Beach Co., Ltd. v, A.-G. for 
Ontario, [1929] 46 T. L. R. 33. Refd. A.-G. v. 
Sudeley, [1896] 1 Q. B. 364; A.-G. v. New 
York Breweries Co., [1898] 1 Q. B. 206 ; Be 
Aschrott, Clifton v, Strauss, [1927] 1 Ch. 313; 
London & South American Investment Trust 


V. British Tobacco Co. (Australia), [1927] 1 Ch. 
107. 

917. Add, Annotations: — As to (1) Consd. Baker 
V, Archer-Shee, [1927] A. 0. 844. Refd. Herbert 
V. 1. R. Comrs., I. R. Oomrs. v, Herbert (1925), 
9 Tax Cas. 693 ; A.-G. v, Belilios, [1928] 
1 K,B. 798; Daw v. Inland Revenue Oomrs., 
Duff-Dunbar v. Inland Revenue Oomrs. (1928), 
14 Tax Cas. 68. Generally^ Refd. Inland 
Revenue Comrs. v. Smith, [1930] 1 K. B. 713. 

919. Add, Citation: — Subsequent proceedings 
(1833), 6 B. & Ad. 78. 

949. Add. Annotation : — Hefd. Stepney Borough 
Council V, Walker (John) & Sons, Ltd., [1934] 
A. C. 365. 


Part VIII.— Foreign Duties. 

958. Add, Annotation : — Refd, Re Rooke, Jeans v, 959. Add. Annotation : — Generally, Refd, Re Rooke, 
Gatehouse, [1933] Ch. 970, Jeans v. Gatehouse, [1933] Ch. 970. 


matter was pending? or has been ad- 
judicated on by any ct., etc, : — Held : 
since an ultra vires Act is one which 
never had any legal being the present 
appllaition must be dealt with as if 
there had been no succession duty Act 
prior to t<ho present one, & since the 
present Act was not passed until more 
tdian six months after the death of 
testator, ar)pct. hud brought himself 
within said sect. 38 (J) ; &, therefore, 
interest should bo chargeable from 
May 31, 1934. — He Mkkceh Estate, 
[1U34] 3 W. W. R. 382 ; 49 B. O. R. 
201.- -CAN. 

«g. Extension of date from which 
interest r^jins — Jl^Jication for — Time 
for maHngA — Udd : such an applica- 
tion might be made after the expira- 
tion of the six months during wnich, 
If payment were tiien made, no interest 
was chargeable. — He Farmer, r 19263 
1 D. L. R. 894 ; [1926] 1 W. W. R, 
366 ; 36 B. C. R, 334.— CAN, 

PART V. SECT. 8, SUB-SECT. 8. 

sj. Hearing of summmis under 
Succession Duty Act, H. S, B. C, 1924 
(c, 244), 8. 34 — Must be before hidgc who 
vsaued summons,] — He Clapham, 
Minister of Finance v. Burke- 
Roohk (B. C.), [19261 4 I). L. R. 326; 


on appeal sub nom, ll, v. Burke -Roche 
(1926), 37 B. O. R. 313.— CAN. 

PART V. SECT. 9. 

si. When repayment carries interest .] — 
Succession Duties Act, 1893, s. 34 (2), 
relating to the payment of interest t»n 
succession duty repaid applies only to 
the repayments of sucoessloD duty 
assessed under sect. 34 (1). — He Knox 
(1927), S. A, S, R. 264.— A US. 

PART VI. SECT. 1. 

so. Payment to registrar.] — Probate 
duty is assessed & collected by the 
registrar, who is an ** officer of the ct. 
generally.** On payment he must 
Issue probate, — Re Sayward (1934), 
49 B. C. R. 307.— CAN. 

PART VI. SECT. 2, SUB-SECT. 1.— B. 

886 i. Not liable to duty — Under 
Probate Duty Act, R. 8, B. C., 1924 
(c. 202).] — Bowman v. A.-G. (B. C.) 
[1926] 4 D. L. R. 834.— CAN. 

PART VI. SECT. 2, SUB-SECT. 3. 

900 iv, .1 — S. at the time of his 

death was benoflclally entitled to a 
certain share in his doceasod father’s 
estate. That estate was vested in a 
(jcrtain co. & one W. E. S. as trustee. 


The CO. cajTied on busim'ss 6c had its 
head oflicte in Victoria 6c., although 
registered in N.S.W., had no inde- 
pendent office of its own there but- 
carried on its business in the office 
of another eo. \V. K. H. resided in 
N.S.W. All the administrative work 
ill the estate bad always been done in 
Melbourne, where all iiu'-otings of the 
trustees were held, all income received, 
& all invest-Tnents madt'. Duty on the 
assets in question liad been i)aid in 
Victoria //cid H.’s Interest in his 
deceased father’s estate was not subject- 
to probate duty In N.S.W. — Per- 
PETUAj. Trustee Oo., Ltl>. v. Stamp 
Duties Comh. (Sargood’s Case), 
(1936), S. R. N. S. W. 160 ; 63 N. S. 
W. W. N. 28.--AUS, 


PART VI. SECT. 3. 

a 1. Deed of gift, 1 — Stamps 

COMR. V, Skinner (1926), 29 W. A. L. R. 
58.— AUS. 


PART VI. SECT. 6, SUB-SECT. 1. 

d I. , ] — The value on an open 

market is the best guide to the value 
of stocks for valuation purposes . — Re 
CouANS, Toronto General Trusts 
V. A.-G. FOR British Columbia, [1935] 
3 D. L. R. 603.— CAN. 
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VoLXZL Cases 


ESTOPPEL. 


5, 

7. 

8. 


9. 


Part i. — Nature anc 

Add, Annotation : — As to (3) Reid. H. v, H., 10. 
[192$] P, 200. 

Add. Annotation Bold. H. v. H., [1928] 

P. 206. 

Add. Annotaiione : — Reid. Hyman v. 
Hyman, Hughes v. Hughes (1928), 139 L. T. n. 
416 ; Russell (Countess) v. Russell (Earl), 
[1935] P, 39; Knott v. Knott, [1935] P. 

168. 

Add. Annotation : — Reid. H, v. H., [1928] 

P. 200. 


Classification. 

Add. Annotation : — Held. Page v, Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 

.] — Estoppel is a rule of evidence, & not 

a bar to the jurisdiction. — H. v. H., [1928] 
P. 206 ; 97 L. J. P. 110 ; 139 L. T. 412 ; 44 
T. L. R. 711; 72 Sol. .To. 698. 

Add. Annotation : — Held. H. v. H., [1928] 
P.206. 

Add, Annotations : — Hefd. Anderson v. Equit- 
able Assce. Soc. of the United States (1926), 
134 L. T. 667 ; Bartlarn v. Evans, [1936] 1 
K. B. 202. 


Part II. — Estoppel by Matter of Record. 


62. Add. Annotation : — ^Apld. Morriss v. Winter 

(1929), 45 T. L. R. 043. 

63. Add. Annotation : — Consd. Selby v. Atkins 
(1920), 135 U. T. 45. 

96. Add. Annotations : — Distd. Hoysteadv. Taxa* 
tion Oomr., [1926] A. 0. 165. Held. L. v. L. 
(1934), 60 T. L. R. 441 ; Lindsay v. Lindsay 
(1934), 103 L. J. P. 100. 

103a. .] — Money-lenders Act, 1900 (c. 51), ‘ 

s. 1 (1), does not empower a judge to re-open 
a money-lending transaction where the 
money-lender has brought an action in 
respect of that transaction, &> deft, borrower 
has consented to judgment, although the 
judgment may never have been drawn up & 


entered. The agreement to pay has become 
merged in the judgment, which is res judicata 
& not an agreement within the sect. — C ohkm 
V. JONESCO, [1920] 1 K. B. 1 19 ; 95 L. J. K. B. 
100 ; 90 J. P. 18 ; 42 T. L. R. 41 ; 70 Sol. Jo. 
138 ; revsd. on other grounds, [1926] 2 K. B. 
1 ; 95 L. J. K. B. 467 ; 184 L. T. 690 ; 90 
J. F. 74 ; 70 Sol. Jo. 386 ; 42 T. L. R. 294, 
C. A. 

X04a. .] — An order by consent is binding 

unless & until it has been set aside in pro- 
ceedings constituted for that purpose. Pltf. 
in an action based upon charges which he has 
withdrawn by a consent order in a previous 
action between the parties is estopped by 


PART II. SECT. 1. 

■a. Prior action must be identi-cal .] — 
Upon appeal from the order of a judge 
summarily dlamlasing an action upon 
the ground that the Issues thensln had 
been determined by a ot. of concurrent 
jurisdiction In an earlier action between 
the same parties ; — Held : tiie ideutity 
of the issues In the two actions was not 
clear upon the material before the ct., 
& therefore the order should be set 
aside & the notion allowed to proceed 
to trial, the question of res jildicata 
being left open. — A ndkhson v. Amb- 
LiiiSBUao, fl931] 2 D. L. B. 359 ; 66 
O. h. JX. 583.— CAN. 


PART n. SECT. 2, SUB-SECT. 1.— 
B. (a) i. 

Issue withdrawn from jury .] — 
In a petition for restitution the husuand 
alleged cruelty in hla cross -petition. 
After evidence hod been given counsel 
abandoned the claim bn the cross- 
petition & the jury were thereupon 
^charged from finding upon this Issue. 
In a euDsoquent suit \mere oruoity was 
a^n alleged : — Held : these facts 
did not amount to an estoppel, — 
Oarnmoie e. OABNEonc (188^# 17 
L. R. Ir. 430.-~IR. 

PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) ii. 

•b, IrregularUies in procedure .] — The 
dlsmtssid of prior motions for 
Irreg ilaritiea In procedux’b does not 
prevent an adjudication on a subse- 
quent proper 8c regular motion. — 
& Marks. 11925] 4 B. h. R. 
740.— CAN. 

•«. Action on immoral contract .] — On 


the trial of an action the judge came t o 
the conclusion that the evidence dis- 
closed an Illegal contract under ^vhUsh 
defts. wore to receive part of the 
money obtained by pltf, while engaged 
In prostitution. & that the action 
was of an Indecent ohiiraotcr & unlit 
to be desdt with, & he dismissed it, 
the formal judgment stating that “ this 
ot. does of Its own motion & without 
adjudicating as between pltf. & dofts. 
on the matters in dispute between 
them, order that this action bo dis- 
missed out of this ct., with costs ” ; — 
Held i the order precluded pltf. from 
again suing in respect of any of the 
causes of action Included In the state- 
ment of claim. — G uilbaplt v. 
BrothIER (1904), 24 C. L. T. 342 ; 
10 B. O. U. 449.— CAN. 

sf. Dismissed of motion for man- 
damus .] — Dismissal of a motion for 
mandamus to levy a tax for school 
purposes is res judiCMta barring renewal 
of such motion . — Re Otiawa (vOL- 
liBOiATK Institute, [1937] 2 D. L. It. 
230.-— CAN. 


ART II. SECT. 2. SUB-SECT. 1.— 
B. (a) m. 

p 1 . J — While a Judgment 

Ismlssing an action on default of 
ppearance by pltf. at the trial has the 
ime effect as a Judgment for deft, upon 
le merits it does not follow necessarily 
lat from such a Judgment an estoppel 
y res judi^a arises. On that quos- 
on bemg raised In a subsequent ^tlon 
, la theduty of the ot, to look lute tho 
rooeedlnga In the previous action & 
soertain definitely what niattew wore 
decided by the Judgment thero- 
i. &; If that Judgment was founded 
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on proceedings which do not disclose a 
vital defect which existed in a oontroct 
set up therein, such as the defect of 
lllegaiity or invalidity. It cannot be 
Bald to have made that contract valid 
& enforceable notwlths anding the 
defect. — E ltab v. Duerkbkn Sc Duerk- 
SEN, [1930] 2 W. W. It. 481 ; 4 D. L. R. 
677 ; 24 S. L. R, 602.— CAN. 


PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) iv. 

104 i. Consent order.] —Where 

an order was made at chambers by con- 
sent of the parties, & an appeal was 
Bubsequontly taken by the solr. for one 
of the parties that at the time of tlie 
making of the order he was under a 
misapprehension as to the effect of 
two Judgments of the Supreme t^t. 
Held: the consent order opera tecJ a-ri 
an estoppel . — Rc Kline, ,(1924] 1 

I). U. R. 295 ; 56 N. S. K. .189.— 
CAN. 

104 ii. DlUTMMOND, 

Benn V . Hawthokne. ) 4 D- h* 4^' 

188 : [1932] S. C. If.. 73. -CAN. 

* I 1 — Action for foreclosure 

of a mtge. Pltf. Sc deft. !’• 
parties to a prior action hi which the 
main issue was the owiicmhu) of the 
land cxjvered by tbe mtge. & in which 
i consent judgmout was given dis- 
nlsaing the action iis 
H-esent pltf. & declaring that the Utlc 
,o the land was subject to the m^e. 
low sought to be foreclosed & vesting 
he land in P, subject to said mtge. 

^ now raised the defence of odv^cfle 
lOHsoBflion, a point which Imd not been 
frought forward by her In the former 
ction Held .• on the principle of 
Bs judicata or, at least, on the priuolple 



Gases lOta — ^814a. English and Empiee Digest Supplement, 


the order, & cannot effectively plead in reply 
that his consent was induced by fraudulent 
concealment. — K inch v. Wax.cott, [1929] 
A. O. 482 ; 98 L. J. P. 0. 129 ; 141 L, T. 102, 
P. C. 

11 4, Add, Annotation : — Consd. Papadopoulos v, 
Papadopoulos (1929), 46 T. L. R, 44. 

122. Add, Annotqiion : — Refd. King v, Sunday 
Pictorial Newspapers (1920), Ltd. (1924), 
133 L. T. 397. 

140. Add. Annotation : — As to (2) Refd. Lindsay 
V, Lindsay, [1934] P, 162. 

148. Add. Annotation : — Consd. Conquer v. Boot, 
[1928] 2 K. B. 336, 

151. After this case add “Decree lor restitu- 
tion of conjugal rights.] — See Husband <& 
WiPK, No. 4767a.** 

153a. Re-reglstratlon of birth of Illegitimate child.] 

— The re-registration, as provided for in the 
schedule to Legitimacy Act, 1926 (c. 60), of 
the birth of a child originally illegitimate, 
the child having become legitimate by virtue 
of the provisions of that Act, is not a record 
of a binding decision. In authorising the 
re-registration the Registrar-General does not 
act in a judicial capacity <fe the re-registra- 
tion of the birth does not create a judicata. 
—Jones v, Jones (1929), 98 L. J. P. 74 ; 
140 L. T. 647 ; 45 T. L. R. 292 ; 73 Sol. Jo. 
192. 

163. Add. Annotation : — Consd. I. R. Comra. v. 
Sneath (1032), 48 T. L. R. 241. 

183. Citation : — For “ subsequent proceedinqs ” read 
** ojgfd.’* 

190. After this case add “ .] — See, also, 

Insurance, Vol. XXIX., pp. 122, 182-184, 
Nos. 762, 1404-6, 1408, 1409, 1420, 1422.’* 

204a. For deduction of costs — Not res Judicata.] 

— Pltf., who had been negotiating for the 
purchase of a house, handed to deft., as his 
agent, the amount of the deposit & the 
balance of £490 payable t/O the vendor on 
completion & instructed deft, to pay the 
balance to the vendor when completion took 


place. Completion did not take place, 3c 
pltf. demanded the above balance fi^m deft. 

brought an action against him to recover 
it. The vendor claimed that pltf. was liable 
to him for £100 damages & directed deft, 
not to pay over that siun to pltf. Deft, 
thereupon issued an interpleader summons 
in respect of the £100, ik the master directed 
an issue, & ordered that deft, should pay 
into ct. the £100 less his costs. On the trial 
of the issue the vendor’s claim was dismissed. 
Pltf. then obtained leave to sign judgment 
for £390, for which deft, admitted liability. 
Pltf. now claimed the additional £100 in full 
without any deduction of deft.*s costs. 
Deft, contended that the master’s order 
allowing deft, to deduct his costs was final : — 
Held : the master’s order allowing the deduc- 
tion of costs was not res judicata, but mereljr 
relieved deft, from paying the full £100 until 
the decision of the interpleader issue &; the 
result of the action, & pltf. was entitled to 
recover the full £100. — ^Allnutt v. Mills 
(1926), 42 T. L. R. 68. 

209. To the cross-reference following this case 
add “In proceedings before Railway & Canal 
Commission — Under Mines (Working Facilities 
& Support) Act, 1923 (c. 20).] — See Mines, 
Vol. XXXIV., pp. 635, 6.36, No. 326,” 

213. Add. Annotations: — As to (1) Refd. I. R. 
Comrs. V, Sneath (1932), 48 T. L. R. 241; 
Freshwater v, Biilmer Rayon Oo., Ltd., 
[1933] 1 Ch. 162 ; Smith v. Cutler & Sons, 
Ltd. (1932), 26 B. W. O. 0. 408 ; Lindsay v, 
Lindsay, [1934] P. 162 ; Rentit, Ltd. v. 
Dumeld, [1937] 3 All E. Ti. 117. As to 
(4) Refd. Jacobson v. Prachon (1927), 138 
L. T. 380. 

214a. .] — A previous decision on a matter in 

dispute between parties does not create an 
estoppel unless (1) the decision was given by 
a competent tribunal, & (2) the matter was 
raised & controverted before that tribunal & 
was clearly & finally decided by it. — East- 
wood & Holt v. Studer (1926), 31 Com. 
Cas. 251. 


that a judgment Is conclusive prool 
between the parties of the mattert 
aotnally decided, said defence was noi 
open to P. — Canada Pekmaneni 
CoRpN, V . Christensen (B. O.), [1929 
3 D. L. R. 864 ; 2 W. W. B. 198,— 
CAN. 

b h .] — AiKiNS V . Blain (1865), 

11 Gr. 212.— CAN. 


PART II, SECT. 2. SUB-SECT. 1.— 
B. (a) vUi. 

T !• Code of Civil Procedure, 

8. 207. J — Applt., who had brought an 
action In his unregistered business 
name against resp. to recover the 
balance of moneys alleged to be due on 
a running aoooimt, obtained a decree 
of the District Ot. in his favour subiect 
to his complying with the terms of the 
Ceylon Business Names Registration 
Ordinance within a limited period. 
Against that decree re^. appealed to 
the Supreme Ot. of Oeylon, & the 
present applt., faced with the possi- 
bility that if resp.'s appeal succeeded 
any further proceedings might be 
barred by limitation, Instituted a 
seoond suit against resp. in respect of 
the same subfect-mat ter. This seoond 
action was dismissed in the Distrlot Ot. 
on the ^und of ree judicata, & against 
that decision the present applt. 
appealed. The Supremo Ot. of Ceylon 
allow’ed re6p.*s appeal in the first 
action, & dismissed the present applt. *s 
appeal in the seoond action. On an 


appeal to the Privy Council in the 
seoond action : — Held : under sect. 207 
of the Olvll Procedure Code no decree 
from which an appeal lies & has in fact 
been taken, but not yet determined, 
is final between the parties so as to 
form res judicata, &, therefore the 
second action would be remitted to the 
District Ct. to proceed as accords. — 
Annamalat Ohettt V. Thornhill, 
[1931] A. O. 697 ; 146 L. T. 415 ; 47 
T. L. R. 459 ; 75 Sol. Jo. 393, P. C. : 
mb nom. Chetty v. Thornhill, 100 
L. J. P. C. 174.— IND. 

PART II. SECT. 2, SUB-SECT. 1.— 
B. (0). 

201 1. In administralion 8uU — 
Originating summons against adminis' 
traior — Suhsequeni. pre^te action by 
administrator,] — D.’s father was be- 
lieved to have died Intestate, & D. 
took out a grant of letters of adminis- 
tration de bonis non. Subsequently 
a sister of D. issued an originating 
summons, an order for admimst>ratlon 
was made, & also an order that four 
payments should be made to four 
sisters of D. out of the funds In ot. to 
the credit of the matter, D. was 
represented by counsel at the hearing 
of the summons upon which this last 
order was made. Subsequently D. 
was advised by his solr. that a will 
which he knew bis father had made, 
& which had been burned by his father’s 
directions, was not legally revoked. Sc 


D. instituted an action to revoke the 
grant of letters of administration de 
bonis non to himself, & to prove the 
will in solemn form : — Held : being 
an originating summons by a next- 
of-kin for administration against D. 
as administrator. It was not open to 
D. to challenge In those proceedings 
the fact that he was an administrator, 
& D. was not estopped by the above 
orders. — Dooley v. Dooley, [1927] 
I. R. 190.— IR. 

204 i. . 1 — An Interlocutory judg- 
ment, which definitely decides a ques- 
tion of law, & from which no appeal 
is taken, may be res judicata when the 
question is raised between the same 
parties, even In the same action. — 
Diamond v. Western Realty Co., 
[1924] 2 D. L. R. 922 ; [19241 S. C. R. 
308.— CAN. 

ut. Order striking out guardian ad 
litem* 8 name from record .] — Held : not 
to operate as res judicata. — Kumar 
Ganoanand Sinoh V . Maharajah Sir 
Rameshwar Sinoh Bahadur (1927), 
I. L. R. 6 Pat. 388.— IND. 

sk . Order g i ving leave to renew appUca - 
tion for security for costs .] — Skdzxak v. 
Polish Workers Association (No. 2), 
[1937] 3 W. W. R. 527.— CAN. 

PART n. SECT. 8, SUB-SECT. 1.— A. 

213 X. .] — VlLLAOE OF HAOBRS- 

VTUJE V. Hamblkton, [19271 4 D. L, R. 
1044 i 61 O. I*. R. Sh.— CAN. 



216* Add, Annotations: — As to (2) H6f(I. Eastwood 
& Holt V. Studer (1926), 31 Com. Cas. 251. 
As to (4) Refd. Smith v. Cutler & Sons, Ltd. 
(1932), 26 B. W. 0. 0. 408. 

222a. .] — In July &; Aug. 1920, the share* 

holders of a co. carrying on the business of 
whiskey distilling passed resolutions for its 
voluntary winding up. With a view to 
selling the distillery as a going concern the 
liquidator continued distilling up to Mar. 31, 
1921, but not after, pending the sale of the 
business he sold the co.’s stocks of whiskey 
as opportunity offered. Such sales of whiskey 
extended over a period of more than two 
years. An assessment to income tax was 
made upon the co. for the year 1921-22 in 
respect of the profits of its business on the 
footing that the liquidator was carrying on 
the trade in that year. This assessment was 
discharged by the Special Comrs. on appeal 
on the ground that an assessment on the co. 
for the preceding year had been discharged 
by the recorder on appeal to him from the 
determination of the Special Comrs., & that 
they were bound to follow his decision : — 
Held : the Special Comrs. were not bound by 
the decision of the recorder regarding the 
1920-21 appeal to discharge the 1921-22 
assessment. — Edwards v, “ Oi.d Bush- 
mills ” Distillery Co., Ltd. (In Liquida- 
tion) (1926), 10 Tax Cas. 285, H. L. 

Annotation : — Beld. I. U. Comra. v, ** Old BuBhmilld " 
Distillery Co., Ltd. (1927), 12 Tax Cas. 1148. 

224a. Finding of adultery.] — A finding of adultery 
as a fact on which a decree nisi has pro- 
ceeded is not res judicata^ so that it cannot 
subsequently be questioned in the Divorce 
Div. in any event, nor is resort to the Ct. of 
Appeal the only means of reviewing it. — 
Chalmers v, Chalmers, [1930] P. 164 ; 99 
L. J. P. 60 ; 142 L. T. 054 ; 40 T. L. R. 269 ; 
74 Sol. Jo. 216. 

229a. Judgment In action on bond — ^Subsequent 


Vol. XXI.— EstoppeL Cases 216 — 220 a * 

action on another bond of same series.] — 
Dcfts. issued on Aug. 1, 1884, 6,000 First 
Jutgc. Gold Bonds of like amount, tenor & 
date. The bonds were secured by a mtge. 
trust deed & all became due on Aug. 1, 1934. 
Tile bonds stated that on that date defts. for 
value received promised “ to pay to the 
bearer or registered holder thereof £100 sterling 
gold coin of (Ireat Britain of the present 
standard of weight Sc fineness at its agency 
in London, England, with interest thereon ** 
at 5 per cent, 'per (mnurn payable in London 
or at the holder’s option at doft.’s office 
in New Biamswick. The interest coupon 
stated that the co. would pay the bearer 
£2 10.9. sterling at its agency in London, 
England, or at its office in New Brunswick 
on Aug. 1, 1984. Pltfs., a holder of 992 such 
bonds, claimed in respect of each bond the 
sum in sterling calculated on Aug. 1, 1934, 
then representing the gold value of £100 on 
Aug. 1, 1884 : — Held : ]9t fs. were not entitled 
to be paid on such gold basis, but only £100 
sterling ; because upon the true construction 
of the bond, & the question was purely one 
of construction, the contract was not one 
for a payment- of gold in specie^ but one for 
the repayment of £1 00 st€‘rling. The interest 
was similarly payable in st erling. 

In an action between the same parties 
upon one of the said bonds pltfs. obtained 
judgment on Nov. 7, 1934, upon the gold 
basis now claimed, the present dcfts. not 
having put in any defence to that action. 
The Stat en »cnt of claim in that action did not 
allege that- all the bonds were identical in 
their terms ; — Held : there w^as no estoppel 
by record, becaiise each bond was a distinct 
contract &, further, the record of the previous 
action did not sliow tliat all the bonds were 
in the same terms. — British Sc French 
Trust Oorpn. v. New Brunswick Ky. Co., 
[1930] 1 All E. R. 13 ; 154 L. T. 191 ; 80 
Sol. Jo. 148 ; revsd., [1 937] 4 All E. R. 516, C. A. 


PART 11. SECT. 8, SUB-SEOT. 1.— 
B. 

sk. Agency,] — Where a judOTvent. for 
Indemnity has been pronoun c-ed between 
two parties, on the ground that one 
was the principal & the other the 
agent, the Incipient Is conclusive as 
to that fact.— Plumb v. MacDonald 
(W. O.) Registerkd, Latimfr V, 

Poster Tobacco Co., Ltd., [1920] 
1 D. L. K. 899 : 58 O. L. R. 322.— CAN. 

8l. Decided by jury in ejectment 
action.] — The Judgment In an action 
of ejectment is only an estoppel between 
the parties as to the statutorj" Dsue 
whether the claimant wets entitled to 
possession on the day named in the 
writ, & not as to any facts decided by 
the jury In such action. — Burnham 
». Carroll Musorovb Theatres, Ltd. 
& Victoria Arcade, Ltd. (1927 b 28 
S. R.N. S. W. 169 ; 45N.S.W.W.N. 
23 ; a£fd., 41 O. L. R. 540.— AUS. 

sm. In fiction of ejectment.] — The 
judgment In an action of ejectment is 
only an estoppel between the parties 
on the statutory Issue as to whether or 
not the claimant was entitled to 
possession on the day named in the 
writ, & not as to any facts deoldod by 
the Jury in such action. — Burnham v. 
Carroll Musorovb Theatres, Ltd. 
& Victoria Arcade, Ltd. (1028), 29 
S. R. N. S. W. 51 ; 46 N. S. W. W. N. 
22.— AUS, 

PART II. SECT. 8, SUB-SECT. 1.— 
B. (0). 

S26 I. General rule.]— Where the 


cause of action Is different from what 
it was in the first action, the matter is 
not res judicata. — Branioan v. Saba, 
119241 N. Z. L. R. 481.— N.Z. 

PART II. SECT. 3, SUB-SECT. 1.— 

B. (d). 

230 xvil. .] — Resp. claimed to 

deduct £1,000 in computing the profits 
for the year ending Mar. 31, 1921, & 
the recorder allowed the deduction 
claimed. The question came again 
before the Special Comrs. by way of an 
appeal from an assessment for 1922-23 ; 
—Held : tho recorder’s decision on 
the assessment for 1921-22 was bind- 
ing, Sc the quesl.lon was res judicata. — 
Alymkb V* Mahafff.y, [1925] N. 167 
1 0 Tax Cas. 594.— IR. 

230 xvlli. .1 — WiJRON V. 

Cameron (1842), 1 Kerr, 542. — CAN. 

230 xix. .1 — Chambers v. Dol- 
lar & Stevenson (1870) ,29 U. O. R. 
699.— CAN. 

230 X*. .1 — Jones v. City of 

St. John (1901), 31 8. 0. R. 320.— 

CAN. 

280 xxl. .1 — Foster v. REAuarE, 

[1926] 1 D. L. B. 1024; 60 O. L. II. 
63.— CAN. 

y L .] — A vendor of land 

sued for oancellatiori of the agreement 
for sale, & for possosslon, alleging the 
purchaser’s default In jmynmnt ^of 

f docu^tjon 

that the agreement 

void The ptuxjboser oountcrolairaea 

23 


for repayment of all amounts paid by 
him &, by the judgment, recovered all 
amounts in excess of the first payment. 
Tho vendor subsequently brought the 
present action, claimiug damages for 
loss on a re-sale of the land, & sums 
expended by him in repairs & for 
tfixos : — Held : while, in the first 
action, the claims now made were not 
all claimed directly as specific relief tn 
which tho vendor would bo entitled 
upon cancellation of the agreement, 
yot they wore all ur^ed ay sepuratc 
reasons why the amount recovered by 
the purchaser should not be returned 
to him. The claims now made were 
thus all before tho ct. in the first 
action ; Sc therefore couM not ]»e made 
the subject of another action. - - 
Krause v. York, (1932] s. C. R, 518 ; 

2 D- L. R. 701 : affp.. f1932] 1 D. L. K. 
270 ; O. n. 29. - CAN. 

8h. Action to set a^ide fraudulerU 
conveyance — Fimlinp that plapUiff 
secured creditor.]— In an acti<m pY J 
Judgment creditor against a husband 
& wife to Hot aside as in fraud of the 
husband 's creditors a ^/ansfer made by 
aim to his wife : — Held : a finding, in a 
urlor a(!tion by the same creditor 
against the husband, that pltf. was an 
amply secured creditor at the Hme of 
the transaction, cstoppod pl«. os 
agJiinst tho husband, who bad pleaded 
res judicata, from again raising the 
Issue os to the sufficiency of the pi f.’s 
security.— Baxter v. Derkasz & 
Derkasz, [19291 2 D. L. R. 443 ; 1 
W. W. R. 673 ; 10 O. B, R. 478 ; 28 
8. L. R. 444.— CAN. 



Casea 2lH^-265a. English and Empibb Digest Sdpflbhent. 


232. Add* Annoiaiiona : — Apld. Jaeger Oo., Ltd. 
V. Jaeger (1929), 46 R, P. O, 836. Refd. 
Hoystead r. Taxation Oomr., [1920] A. 0. 156 ; 
Lindsay v* Lindsay, [1934] P. 102. 

253. Add* Annotation : — Refd. Green r. Weatherill, 
[1929] 2 CJh. 213. 

253a. Judgment relating to right ol set-off — Claim 
to set off contingent liability under guarantee 
— Subsequent application as to disposition ot 
dividend — Alter payment under guarantee.] — 
P., having guaranteed advances by certain 
banks to the T. Assocn., in which he was 
interested, subsequently executed two deeds 
of arrangement in favour ol his creditors. 
The Assocn. having gone into liquidation, the 
liquidator lodged a proof against P.*s estate 
in respect of sums due by P. to the Assocn. 
The trustee of P.’s estate rejected the proof 

Assocn. for which P. h^ given his personal 
guarantee. At that time, although one or 
more of the banks had proved against P.’s 
estate under the guarantees, nothing had been 
paid to any of them. The Assocn. was 
admitted to prove against P.’s estate for a 
very large sum, & the trustee declared an 
interim dividend of Is. in the pound. The 
banks wore paid the dividend in respect of 
their admitted proofs, which also amounted 
in the aggregate to a considerable sum. The 
sums constituting the amount of the banks* 
proofs represented the amount of the Assocn. *s 
debt which had been guaranteed by P. The 
question arose whether the trustee of P.’s 
estate was under the circumstances entitled 
to pay to the liquidation of the Assocn! the 
sum representing the interim dividend de- 
clared in respect of the admitted proof. The 
matter came before the ct. by way of motion 
on behalf of the triistee, the question being 
whether this declared dividend was properly 
payable to the liquidator of the Assocn. or 
the trustee was entitled to withhold payment 
of all or any part thereof. On behalf of the 
Assocn. it was urged that the previous pro- 
ceedings reported Be Fenton, [1931] 1 Ch. 
85, had’ concluded the matter, that the 
question was now rea judicata, & that, not- 
withstanding the payment to the banks of the 
amount of the dividend since that decision, 
the liquidator of the Assocn. was entitled to 
the full dividend in respect of the Assocn. ’s 
admitted proof : — Held : the question raised 
by the motion had not been determined by 
the Ct. of Appeal in the previotis proceedings. 
— Re Fenton {No. 2), Ex v, Fenton Textile 
A8SOON., Ltd., [1932] 1 Oh. 178 ; 146 L. T. 
229 ; [1931] B. & O. R. 69 ; nom* Be 


Fenton (No. 2), Bm p. Trustee under Deed 
OF Arranoement V. Fenton Textwe 
Assocn., IiTd., 101 L. X Oh. 1. 

256a. .] — Applts.’ mine was worked during 

the years 1919, 1920, & 1921 during two 
hun<fi?ed & five days only owing to strikes 
& the low price obtainable for ore, though 
maint/onance was continued during the whole 
period t — Held : the question of average 
annual value was not rea judioaia by a de- 
cision of the High Ot. of Australia between 
the parties as to the valuation for a previous 
par. — B roken Hill Proprietary Oo. v. 
Broken Hill Municipal Council, [1920] 
A. 0. 94 ; 95 L. J. P. 0. 33 ; 134 L. T, 335, P. O. 

Annotation : — Apld. I. R. OoDars. v, Saeatb (1932), 48 T. JU* R. 

241. 

257. Add. Annotation : — Dlstd. Hoystead r. Taxa- 
tion Oomr., [1926] A. 0. 155. 

259a. Order for maintenance out of fund — Sub- 
sequent order negativing title to fund.] — 
Semble : the existence of an order for the 
maintenance of an infant out of the Income 
of a fund does not prevent the ct., in a 
subsequent proceeding in which the title to 
the principal comes directly in question, 
from making an order negativing the infant’s 
title to the fund. — Saunders v* Vautibr 
(1841), Or, & Ph. 240 ; 10 L. J. Oh. 364 ; 
41 P. R. 482, L. 0. 

265a. Decision that patent valid — Subsequent action 
for infringement— Whether defendant estopped 
from disputing validity of patent.] — In an 
action for infringement of a patent deft, 
denied infringement & pleaded that the 
patent was invalid by reason of lack of 
novelty & lack of subject-matter owing to 
common general knowledge & prior publica- 
tion, want of utility, insufficiency & false 
suggestion in the specification, & he counter- 
claimed for revocation of the patent. In a 
previous action the patent had been attacked 
only on the ground of prior publication of 
two specifications, G. & V., & the issue of 
infringement had not been contested. In 
that action the patent had been held to be 
valid. It was contended by deft, that the ct. 
was bound by the prior decision only as to 
construction of the specification & not as 
to subject-matter, that the additional docu- 
ments relied on showed features claimed in 
the specification not disclosed by G. or V., Sc 
that, owing to the issue of infringement not 
having been contested It had been un- 
necessary for the ct. to define the ambit of 
the claims : — Held : the ot. was not strictly 
bound by a prior decision as to anticipation, 
& it was open to deft, to prove anticipation 
by documents not before the ct. in the 


PART. II SECT. 8 . SUB-SECT. I.— 
B. (•). 

864 kI, .J— Chambers t>, Unger 

(1876). 26 a. P. 180 .— CAN. 
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274 fat. .h-Re GLOBE Wine CJo. 

(Saak.), (19261 1 D. L. R. 818.— CAN. 


274 X. .1 — OassIDT V* JN- 

OOLDSBY (1876). 36 U. O. R. 889.— CAN, 


PART 11. SECT. 3, SUB-SECT. 1.— 
B. (ff). 

276 II. — -.1— An action was brought 
by a 00 . to romor© two of its trtistoea 


for refnsJug to obey an order of the 
ct* made in a prerlons action directing 
them to Join with the other trustee 
in assessing certain shares Held ’ 
deft, trustees were estopped by the 
Judgment in the previous action from 
objecting to the status of directors 
who had ordered the assessment of the 
stock, as that was a question which 
should have been raised in tbat action. 
— Feabrr River Mining Oo. e. 

(1896), 6 D. O. R. 82.— 

CAN. 

276 111. .J — Forsyte v. Bury 

(1887-8), 16 S. d B. 643.— CAN. 

276 iv. ,J — ^If the res, the thing 

actually Sc ^reotly In dispute, has been 
“ adjudioated upon by a com- 

24 


potent ct. it cannot be litigated again. 
Pltf. having raised in a former action 
a dispute as to the precise facts Sc 
questions involved In the second 
action must admit that which has been 
judicially declared to be the truth with 
respect to that dispute. The plea of 
ree judicata applies, except In special 
cases, not only to points upon which 
the ot. was actually require by the 
parties to form an opmlon Sc pro- 
nounce a Judgment, but to every point 
which properly belonged to the 

of lltlmtfon, 8 C which the ^ 

exercidUg reasonable dCigenoe, might 
have brought forward at the time.- 
Oameron o. Rounseybtl, * 

W, W, R. 121 ; 47 B. aC40: 
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previous action. — Higginson & Arundel v. 
Pyman, Same v. Same (1926), 43 R. P. O. 
291, C. A. 

276, Add, Annotaiiom: — As to (3) Apprvd. Hoy- 
stead V, Taxation Comr., |1926] A, C. 156. 
Apld. Green v, Weathorill, [1929] 2 Oh. 213 ; 
West V, Automatic Salesman, Ltd., [1937 j 
2 K. B. .398. Refd. Pickford v. Quirke, Pick- 
ford V, 1, B. Comrs. (1927), 44 T. L. B. 15 ; 
Mould V. Mould (1933), 49 T. L. B. 242. 

285, Add, Annotation : — Refd. Sagar v, Bidehalgh 
(H.) & Son, Ltd., [1930] 2 Oh. 117. 

291. Add, Annotation : — Generally^ Retd. Conquer 
V. Boot, [1928] 2 K, B. 336. 

293. Add, Annotation : — Refd. Lindsay v. Lindsay 
(1934), 103 L. J. P. 100. 

294. Add, Annotations : — Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155 ; Lindsay v, 
Lindsay (1934), 103 L. J. P. 100. 

296a. Action for arrears of maintenance— 

Agreement to release — Judgment by consent - 
No evidence that consent based on agreement,] 

— Pltf. & deft, were divorced in 1925, & an 
interim oi'der for maintenance was made on 
Bee. 21, 1925, for payment to pltf. of £3 lO.s-. 
a week. In Feb. 1927, an agreement was 
entered into whereby deft, was to continue 
to pay £182 per annum but the paym(3nts 
W(;re to ]>e cjuarterly. The agj'eernent also 
provided inter alia, that each pai’ty should 
give to the other full discharge of all sums 
claimed <fc that all actions, claims, demands 
at law & otherwise were withdrawn by con- 
sent. PavTiient f(4l into am^ars & pltf. 
brought an action in 1 he Mayor’s Ot. for the 
amoimt then owing. The defence was with- 
drawn judgiXKint consented to. Payments 
again fell into arrears & the present action 
was brought in respect of them. Heft, con- 
tended that, as the agreement provided for 
the payment of a sum which deft, was ah*eady 
liable to pay, it was void for want of con- 
sideration. Pltf. replied that deft, was 
estopped frojri relying on this defence by th 
proceedings in the Mayor’s Ct, which arose 
out of a breach of the .same agreement : — 
Held : (1) there was no estoppel inasmuch 
as there was no evidence tliat judgment irj 
the Mayor’s Ct. was based on the agreement. 
It might have been consented on because the 
money was in any event d\ie under the main- 
tenance order; (2) the settlement of all 
accounts & claims was good consideration 
for the agreement & pltf. was entitled to 
succeed. — Mann v. Mann, [1936] 1 All K. B 
952 ; 80 Sol. Jo. 824. 

296b. Admission.] — Under a will the annual in 
come from an estate in Austnilia was divisible 
by the trustees between testator’s daughters, 
The trustees objected to an assessment foj 
the financial year 1918-1919 under Land 


Tax Assessment Act, 1910-1916, of Aus* 
tralia. ; they claimed under sect. 38 (7) of the 
Act a deduction of £5,000 in respect of the 
share of each daughter, & a case was stated 
for the oxiinion of the Pull Ct. of the High 
Ot. upon the questions: (1) whether the 
shares of the joint owners, or of any which 
of them, in the land were original shares 
within sect. 38 ; (2) how many deductions 
of £5,000 resp. should make. The Full Ot. 
answered tbc‘.se questions as follows : (1) the 
shares of the six children surviving at the 
date of the assessment ; (2) six. Upon the 
assessment for 1919-1920 the comr. allowed 
only one deduction of £5,000, contending 
that the beneficiaries were not joint owners 
within the Act. Upon a case stated the Full 
Ot. upheld that view, & held that the comr. 
was not estopped by the previous decision : — 
Held : the comr. was estopped, since jilthough 
in the previous litigation no express decision 
had been given whether the beneficiaries were 
joint owners, it being assumed admitted 
that they were, the matter so admitted was 
fundamental to the decision then given. — 
Hoystead v. Taxation Comr.. [1926] A. 0. 
155 ; 94 L. J. P. 0. 79 ; 134 L. T. 354 ; 42 
T. L. B. 207, P. 0. 

Aiinoiations : — OoDSd. Pickford v. Quirke, Pickford v, I. It. 
Oorars. (11)27), 44 T. L. It. 15 ; I. It. Comra. v. Saoath 
(19.32), 48 T. L. P. 241. Refd. Green v. Weathorill, 
[1929] 2 Ch. 213. 

315a. — Fraud -Fraud alleged in letter to 
registrar in previous proceedings.] — Besp. 

CO. took proceedings to recover certain 
instalments, amounting to about £6, due 
under a hire-purchase agreement. In the 
ordinary^ course, under County Ots. 

(.Amendment) Act, 1934 (c. 17), s. 19, the 
cast^ came before the registrar. Besp. co. 
was represented A was admittedly a con- 
senting party ; applt. was not represented, 
but he wrote to the registrar alleging that the 
contract Jiad been obtained by fraud. The 
registrar gave judgment for resp. co. Sub- 
sequently resp. co. started a s(;cond action 
to recover further amounts due under the 
same contract. Applt. counterclaimed for 
cancellation of the contract on the ground 
tiiat it had been obtained by fraud. The 
county ct. judge found that the contract 
liad been obtained by fraud, but lie held that 
applt. was estopped from rai.sing this defence, 
as the registrar had ah'eady decided this 
point against him. On apptsal aj)plt. con- 
tended that the j'cgistrar had bad no juris- 
diction tf> hear the case, as api)It. had not 
applied to the registrar to hear’ t he ca.'^e : — 
Held: applt. ’s letter t(» the i-egistrar 

amounted to an application to tie* regisLra}’ 
to hear the case, <fc applt. could not th**refoiv 
raise the question of fraud whi<‘li res 

ywdicafrt.— B entit, Ltd. e. 11937] 

3 AU E. B. 117, 0. A. 


PART II, SECT. 8, SUB-SECT. 1.— - 
B. (i). 

803 i. General rule ,] — Oakpkntbb v, 
OOMMBBOIAL BANK OF CANADA <1862), 
2 E. & A, in.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 

C. (a) i. 

329 xxvii. Co-defendants ], — If 

I ho relief trlven to pltf. does not require 
or Involve a decision of owe 

between co-defta., they mil not he 
bound file between each other by luiy 
prooeedln|[ which may be necessary 


only to the decree pltf. obtains. — 
Ma Pan Nyun v. Mauno Sit Phauno 
(1928). I. L. B. 6 Ban. 576.— IND. 

329 xxvili. d—Tho 

Judicial Committoo have approved of 
the dictum acted upon by the eta. in 
India that to apply the doctrine of res 
judicata as between oo-defts. tnreo 
conditions are requisite, vws. (1) there 
must be a oonfllct of interesjt between 
the defts. oonoemed; (2) Vn 

necessary to decide this conflict in 
order to give pltf. the 
(S) the question between defts. must 
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have been finallv decided.— L afmohav 
DHUTI V, JiAMLAKKllXfl DASTiJI. (1J3I), 
1. L. 11. 59 Calc. 933. — IND. 

329 xxix. .J—A judgment was 

obtained ajjainst A. & two others 
without serv'leo of process on A. or 
Mb havlnff any knowied^ of the sidt; 
an attorney wtafned by the other dofts. 
having appeared for A. also. Ho was 
afterwards arrested on a co. sa, ismed 
on the judgment, & was dlsohargei by 
a Judge’s order on an affidavit denying 
knowledge of the suit & of any authority 
to the attorney to a,ppoar for him. 
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334. Add. Annotai/ion Refd. Hoystead v. Taxa- 
tion Comr,, [1920] A, 0. 156. 

339a. Between ca-detendants.] — A decision oper- 
ates as res jttdicata between co-defts. pro- 
vided that (a) there was a conflict of interest 
between them ; (&) it was necessary to 

decide that conflict in order to mve pltf . the 
relief which he claimed ; (c) the question 

between co-defts. was finally decided. — 
Munki Bibi V. Tirloki Nath (1931), 68 
L. R. Ind. App. 168, P. C. 

366. Add, Annotation : — Retd. Mackenssle-Kennedy 
V. Air Council, [1927] 2 K. B. 517. 

382a. .] — K-NIGHt v, Legh (1828), 4 Bing. 

689 ; 1 Moo. & F. 628 ; 6 L. J. O. S. 0. P. 
128; 130E. R. 896. 

385a. ,] — Pltfs.’ steamer stranded in the 

Black Sea, & deft. L. agreed to try to salve 
her on the terms {inter alia) that security 
for payment of his remuneration should be 
arranged in London & that he would not 
arrest the ship unless there was an attempt 
to remove her before the security had been 
given. Security was given in London in 
accordance with the salvage contract, & the 
ship was refloated &; taken to Constantinople 
for temporary repairs. Before she was ready 
to leave, the deft. L. brought an action 
against the master in the Turkish ct. on the 
ground that the ship was about to be removed 
without security having been given. By order 
of the Turkish ct. the ship was arrested, 
as the master had no evidence of what had 
been done in London & L. took an oath that 
security had not been given, the Turkish 
ct., awarded L. £23,890. L. then disposed of 
the ship, pltfs. brought this action, {a) for 
damages for breach of contract, (6) for a 
declaration that the Turkish judgment was 
invalid, & (c) for an injunction to prevent 
the Turkish judgment from being enforced : — 
Held : as pltfs. were not parties to the 
Turkish proceedings the doctrine of rea 
judicata could not apply to the question of 
breach of contract. — E llebman Lines, Ltd. 


V. Read (1927), 44 T. L. R. 7 ; on appeal, 
[1928] 2 K. B. 144, C. A. 

398. Add. Annotatiom : — As to (2) Rofd. Be Davy, 
[1936] P. 1. Generally, Refd. United Molasses 
Co. V. National Petroleum, Ltd. (1934), 60 
T. L. R. 266. 

404a. DeoMon as to property passing on death — 
Crown not a party — Not binding on Crown.] — 
The Crown is not bound by a decision as to 
construction in proceeding to which it is 
not a party, whore that decision implicitly 
determines whether or not property passed 
on the death of a person who is ^eady dead. 
— Re Sassoon, Inland Reventtb Combs, v. 
Raphael, Re Sassoon, Inland Revenue 
Comes, v. Ezra, [1933] Ch. 858; 102 L. J. 
Ch.374; 149L.T.217; 49 T. L. R. 407, C. A. ; 
affd., [1935] A. C. 96. 

405, Add. Annotation : — Refd. Wilson v. Maple 
Mill (1925), 95 L. J. K. B. 666. 

422. Add. Annotations : — Refd. Ingenohl v Wing 
On (Shanghai) (1927), 44 R. P. C. 343; 
Salvesen (or von Lorang) v. Austrian Property 
Administrator, [1927] A. C. 641. 

432. Add, Annotation : — Refd. A.-G. v, Denby, 
[1925] Ch. 596. 

443. Add. Annotation : — to (2) Consd. Work- 
ington Harbour & Hock Board v. Trade 
Indemnity Co. (No. 2), [1937] 3 All E. R. 
139. 

447a. .] — ^To sustain a second action on the 

same contract or the same facts there must 
be a distinct cause of action, not merely 
different damages. — Conquer v. Boot, [1928] 
2 K. B. 336 ; 97 L. J. K. B. 452 ; 139 L. T. 
18 ; 44 T. L. R. 486, D. 0. 

Annotation: — ^FoUd. Rowntree & Sohb, Ltd. v. Frederick 
Allen & Sons (Poplar), Ltd. (1935), 41 Com. Oas. 90. 

447b. .] — ^Pltfs., a limited co,, were the suc- 

. cessors in business of a firm A. R. Sc Sons. 
They had taken over the firm^s business as 
a going concern & had {inter alia) acquired all 
the firm’s stock-in-trade & the benefit of all 
the firm’s pending contracts. In the course 
of the business it was necessary to use 


In an action for false imprisonment 
against pltf. in that suit : — Held : A. 
was not estopped by the Judgment 
from denying ms liaDllJty. — Bvua v. 
Fbeguson (1^61), 10 N. B. R. (5 AU.) 
110.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 
C. (b). 

340 II, Exception to — Action 

on covenant of indemnUy.l — ^An action 
on a covenant of indemnity is an 
exception to the general rule that an 
estoppel Is binding only on privies. — 
London Gxjabantkb & Acoidknt Oo. 
V. Davidson, [1926] 1 D. L. R. 66; 
ri926] 1 W. W, R, 148 ; 86 B. 0. R. 
301.— CAN. 

g 1. One plaintiff president of 

eompanvy defendant in oth^ proceedings. ] 
— London Loan & Savings Co. v. 
Osborn, [19281 3 D. L. H. 258 : [19283 
S. C. R. 451.~-CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 
C. (0). 

tm. AiMon "by reversioner— Hew far 
binding on other reversioners.] — Held: 
it is well settled that a suit for a 
declaration by a reversioner to oonteet 
an alienation made by a widow In pos- 
session, Is a representative suit on 
behalf of all the reversioners. Sc a decree 
fairly & property obtained against the 
reversioner in such a suit binds not 
only him but the whole body of 


reversioners on the one hand, & the 
alienee or his representatives on the 
other. — T hakarbingh v. Uttamkaur 
(1929), I. L. 11. 10 Lah. 613.— IND. 

■p. Action by ratepayer against muni- 
cipalUy.] — judgment rendered upon 
an action brought by a ratepayer of a 
municipality In which it was alleged 
that a resolntion adopted by a muni- 
cipal council was illegal, constitutes 
res judicata as to all other ratepayers of 
that municipality; & such Judgment 
can bo invoked as [such in a subsequent 
action where the legality of the same 
resolution is challenged. Municipal 
corpus, represent before the cts. all the 
ratepayers, & a Judgment rendered in 
favour of the corpn. or against it in 
an action brought by a ratepayer can 
he opposed to aiw other ratepayer. — 
De Desohbnes Corpn. v. Lovets & 
BetohAbman, [1936] S. O. R. 351. — 
CAN, 

PART 11. SECT. 8, SUB-SECT, l.-* 

0 , (d), 

874 11. .] — SONAOHALAM PltXAI 

V . Kcmaravblu Ohettiar (1927), 
1. L. R. 51 Mad. 128.— IND. 

PART n, fflECT. 8, SUB-SECT, 1.— 

0. (g). 

so. Efeetmeni — EidUiious lessee party 
to first action — Second action against 
lesi^.l — At the trial of an ejeotment, 
under 14 Sc 15 Viet* e, 114, recovery 
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was proved in favour of John Doe. on 
the demise of the now deft, against the 
now pltf. ; & it appeared that the 

question there decided, being one of 
brnmdary, was precisely the same as 
that again brought up in this case : — 
Held : clearly no ei^pjpel, for that 
iudgment was between diaerent parties, 
& under the old practice. — Olubinb v. 
MoMtouen (1854), 11 U. 0. R. 260.-*- 
CAN. 


PART n. SECT. 8. SUB-SECT. 1.— E. 

sg. Libel .) — Liability in an action 
for damages for libel is not res judicata 
in criminal prooeedings for libel, nor 
vice versa . — ^MENARD v. R., [1934] 1 
D. L. R. 156 ; 60 O. O. C. sSl.— CAN. 


PART II. SECT, 8, SUB-SECT. 2.— A. 

1^ I, — ,1 — ^Where an applica- 

tion for a writ of possession was dis- 
missed because no notice of determina- 
tion of the lease hod been given : — 
Held: the landlord wa« not thereby 
barred from making another applloa 
tion after giving such notioe.— -ite 
Brnewbin Sc Wbdoh, [1928] 4 D. L. R. 
498 ; [1928] 2 W. W. 628.— CAN. 


PART n. SECT. 8, SUB-SECT. 2.— 
B. (a) I. 

g 1. .1— Jones v. Rtder, 

[1928] 3 D. L. R. Z6l ; {19281 2 W* W. U. 
802 ; 89 B. 0. R. 647.— CAN. 
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caustic soda, & before the assignment of the 
business to pltfs. the firm had bought from 
defts., who Knew the purpose for which it 
was required, a supply of caustic soda 
sufficient to last for three years. This 
caustic soda turned out to be of inferior 
quality, & in consequence the firm, using 
it without knowledge of its defects, suffered 
a loss in their business before the date of the 
assignment to pltfs. After the assignment 
pltfs., not knowing that the loss had been 
caused by the fact that the caustic soda was 
defective, continued to use it in the business, 
& suffered further loss in consequence. 
Ultimately, when the loss had been traced to 
the caustic soda, pltfs. brought an action 
against def ts. for damages in respect of the loss 
suffered by the firm before the assignment, 
& in that action obtained judgment for a sum 
of £292 10«. 3d. Subsequently they brought 
this action to recover damages from defts. in 
respect of the loss which they had themselves 
suffered by using the remainder of the 
caustic soda after they had taken over the 
business- Defts. pleaded res judicata & 
contended that the action was not main- 
tainable, & an order was made for the trial 
of a preliminary issue, whether pltfs. had a 
cause of action : — Held : where the same 
breach of contract has caused the same kind 
of damage a pltf . cannot bring two actions for 
different parts of the same land of damage ; 
he can recover in one action for all damage 
actual or prospective, & if he does not ask 
for both in that action he cannot afterwards 
bring another action for damages for which 
he omitted to ask in the first action. — 
Rowntreb (Alfred) & Sons, Ltd. v. Allen 
( j^REDERiCK) & Sons (Poplar), Ltd. (1935), 
41 Oom. Cas. 90. 

454a. .] — Deft., in an action in a county ct., 

gave notice of set-off, but failed in proving it, 
through the improper rejection of evidence, 
& the judge adjudicated against it : — Held : 
the adjudication was a bar to an action for the 
same claim. — D anks v. Parley (1863), 1 
0. L. B. 95 ; 1 W. R. 291. 

457. Add. Annotation : — Consd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

463. Add. Annotations : — Refd. Be Wilson, Wilson 


Bland, [1937] 3 All E. R. 297 ; Be Wilson, 
Ex p. Wilson V. Trust^ee, [1937] Oh. 676. 

464. Add. Annotation : — ^Reld. Berry v. Berry, 
[1929] 2 K. B. 316. 

473. Add. Annotations : — Consd. Workington Har- 
bour & Dock Board v. Trade Indemnity Oo. 
(No. 2), [1937] 3 All E. R. 139. Refd. 
Mackenzie- I'Lennedy v. Air Council, [1927] 

2 K. B. 517. 

480. Add. Annotations : — Consd. Conquer v. Boot# 
[1928J 2 K. B. 336. Refd. Debenham v. Per- 
kins (1925), 133 L, T. 252 ; British & French 
Trust Corpn., Ltd. v. New Brunswick Ry. 
Oo., [1936] 1 All E. R. 13 ; Rowntree & 
Sons, Ltd. V. Frederick Allen & Sons (Poplar), 
Ltd. (1935), 41 Com. Cas. 90 ; Rose v. Ford, 
[1937] 3 All E. R. 359 ; Workington Harbour 
& Dock Board v. Trade Indemnity Oo. 
(No. 2), [1937] 3 All E. R. 139. 

482. Add. Annotation: — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

483. Add, Annotation : — Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

489. Add. Annotation : — Refd. British Sc French 
Trust Corpn., Ltd. v. New Brunswick Ry. 
Co., [1936] 1 All E. R. 13. 

492. Add. Annotation : — As to {\) Refd. Eastwood 
&; Holt V. Studer (1926), 31 Com. Cas. 251. 
494. Add. Annotation ; --Refd. Rose v. Ford, [1937] 

3 All E. R. 359. 

498a. .] — Held : a statement of claim should 

be struck out, & the action dismissed, on the 
gi‘ound that the matter was res judicata by 
a previous decision. 

The ct. has inherent jurisdiction to strike 
out as frivolous or vexatious a claim or 
defence, which has either been already 
decided in previous proceedings, against the 
party raising it, or might have been raised 
in a previous proceeding in which the facts 
necessary to raise it have been decided against 
the person who desires to raise them 
(Scrutton, L.J.). — Mackenzie- Kennedy v. 
Air Council, [1927] 2 K. B. 517 ; 96 L. J. 
K. B. 1145 ; 43 T. L. R. 733 ; 71 Sol. Jo. 
633, C. A. 

505. Add. Annotation : — Refd. British Sc French 
Trust Corpn., Ltd. v. New Brunswick Ry. 
Co., [1936] 1 AU E. 11. 13. 


PART 11, SECT. 3. SUB-SECT. 2.— 
B. (a) ii. 

455 I. Lease — Unsmcessful action for 
breach of cnvcnani against subleiting — 
Action for ejectmrjnt on convicXion under 
licensing laws.] — Applt., lesae© from 
reap. & Ucourtee of an hoU4, was oon- 
victod of an under Liquor Act, 

1912 (N. S. W.). After the oonvietion, 
by a writ Iseued on the same day, reap. 
brouKht an action for ejootraent af^lnst 
applt. claiming to be entitled to 
pOBseasion on the ground of a breach 
by apult. of his covenant not to assign 
or euolet without resp.’s leave, & 
Judgment was entered for applt. By a 
writ issned about a year after the issue 
of the writ in the first notion, reap, 
brought another action for ejectment 
against applt., claiming to bo entitled 
to possesion on the ground of the 
conviction : — Held : resp. was not 
debari^ from relying on tiie con vlotion 
by reason of the fact th^t in JWie fl wt 


of re-entry" which it gave hitm — 
OoEEN V. Lapin (1924), 35 ci. L, B. 
247 ; 26 S. B N. 8. W. S91 ; 42 
N. S. W. W. N. 7.— AUS. 


PART II. SECT. 3, SUB-SECT. 2.- 
B. (a) iii. 

474 i. Fraud — Action for fraudulent 
conversion of partnership assets.]— 
RAS-rEBN TBuerr CJo. v. Busoh, [1930] 
1 D. L. K. 723: 1 M. P. B. 140.— CAN. 


PART II, SECT. 3. SUB-SECT. 2.— 
B. (b). 

495. iii. .1 — Williams & Skabs v, 

UiCHABDS U918). 25 B. 0. B. 19. — CAN. 

498 Iv. .] — The chief test of res 

judicata Is Identity of issue. The 
issue raised in the present motion for 
an extension of time for serving the 
statement of claim held not to be 
Identical with any issue that had been 
adjudicated In the earlier proceedings 
In this matter. — G oopbun v. Mitohkll, 
[1928] 2 W. W. B. 12,— CAN. 


ART a. SECT. 3. SUB-SECT. 2.— 
B. (d). 

507 Vi. .]— Where a cause of 

stlon is shown & the claim i« defended, 
led & decided, or where the i*eal i^ssiio 
»tween the parties, although not set 
it in the statement of 
decided, it Is not open to pltf., by 
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a subsequent action relating to the 
same matters involved in the earlier 
proceedings, to put forward a claim 
or plea which he had an opporiuniry 
of putting forward la the earlier pro- 
oeedlngs but which he either omitted 
or chose not to put forward at that 
time. Such claim or plea is rr.s 
judicata . — Wahl v, Nugknt, f192/] 
3 D. L. n. 679; [1924] 2 W. \V. Ih 
1138; 18 Saak. 1j. J{. 592; revsg., 

ri924l2D. L.K. 97 ; [1921)1 W.W. R. 
939.— CAN. 


507 vii. .] — A suit is not barred 

ly re^f jwlicaia wlicre, though tho 
lattc^r which fontis tlie ground of 
ttack might have boon made a ground 
f attack In tho former wait, pltfs. 
ore not bound to do ho. — Ajoid-Ud^ 

I IN V. BISHARAT, all KTa, ItAOOF- 
n-Din, ktc. (1927), I. L. 11. 8 Lah. 
)8.— IND. 

607 viii. .] — SoKOLoaici v. 

^INIBKI, [1927] ii D. L. B. 1029 ; 
927] 1 W. W. R. 972 ; 21 Soak. L. B. 


607 ix. .] — WiN-nstt DbWAB 

Co.. [19291 4 B. L. B. 889; 9 
W. W. B. 618.— CAN. 



Cases 508a— 558. 
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50 SII, j — Mackenzie - Kennedy t?. Am 

Council, No. 498a, anie. 

510. Add, Annotations : — CSonsd. West v. Auto- 
matic Salesman, Ltd., [1937] 2 K. B. 398. 
Refd. Conquer v. Boot, [1928] 2 K. B. 336. 

511. Add. Annotaiion : — As to (2) Oonsd. Conquer 
V. Boot, [1928] 2 K. B. 336. 

520. Add. Annotation : — Refd. Green v. Weatherill, 
[1929] 2 CL. 213. 

521a. Proceedings In respect of registered trade 
mark — Former proceedings before registra- 
tion.] — Pltfs. commenced an action for 
infringement of their registered trade marks 
& passing off, & delivered their statement 
of claim alleging acts of infringement A: 
passing off by defts. Defts. moved to strike 
out the statement of claim, on the ground 
that the alleged acts of infringement & passing 
off had been already adjudicated upon or 
were subsequent to the issue of the writ in the 
present action. The judge held that there 
was a total absence of any evidence that the 
alleged acts had ever been adjudicated upon. 
Defts, appealed : — Held : the reasons for the 
decision of the judge were right.— Jaeger Co., 
Ltd. V, Jaeger (1929), 46 R. P. G. 336, C. A. 

629a. Judgment against separate estate of married 
woman — Action to obtain payment Into court.] 
— ^Where the ct. in giving judgment against 
a married woman who is a defaulting trustee 
orders that the judgment be satisfied out of 
her separate estate & execution proves use- 
less it is not open to pltf. in a new action 
to obtain against her judgment in a different 
form for payment of the moneys into ct. As 
against her the matter is res judicata. But 
if it appear that she bos transferred the 
moneys to a person with knowledge of the 
proceedings against her action will lie against 
the transferee as constructive trustee. Pltf. 
obtained against the fijrat deft, a married 
woman judgment for payment out of her 
separate estate of the sum in dispute & costs. 
Evidence disclosed that the first deft, had 
paif-ed with the whole of the sum, having 
transferred most of it to her sister, the second 
deft., who was not a party to the proceedings 
but knew of them at the time. Execution 
in respect of the judgment thus proving 
useless pltf. now brought this action alleging 
that the first deft, liad paid the money to 
the second deft, in order to defeat any judg- 
ment for pltf., & that the second deft, received 
the money as constructive trustee : — Held : 
in regard to the first deft, the matter was res 
judicata, as pltf. had already obtained judg- 
ment against her separate estate & therefore 
could not now on the same facts obtain 
against her another form of judgment for 


payment of the moneys into ct. — Green v. 
Weatherill, [1929] 2 Oh. 213 ; 98 L. J. Oh. 
369 ; 142 L. T. 216 ; 45 T. L. B. 494. 

588. Add. Annotations: — to (1) Dlstd. Fresh- 
water V. Buhner Rayon Co., [1933] Ch. 162. 
Consd. Holmes v. Watt, [1935] 2 K. B. 300. 
Retd. Firm of R. M. K. R. M. v. Firm of 
M. B. M. V. L., R. M, K. R. M. Somasun- 
daram Chetty v. M. R. M. V. L. Supramanian 
Chetty (1926), 95 L. J. P. 0. 197 ; Pirie v. 
Richardson (1926), 70 Sol, Jo. 1023 j Cumber- 
land V. Lanarkshire Tram Co. (1927), 20 
B. W. O. 0. 780. Generally, Refd. Jenkins 
V. Jenkins, [1928] 2 K. B. 501. 

540. Add. Annotaiions : — Apld. Pirie v Richard- 
son, [1927] 1 K. B. 448. Retd. Re Pennington 
A Owen, [1925] Ch. 825; Bennett v. White- 
head (1926), 96 L. J. K. B. 268 ; Hardie & 
Lane v. Chiltem (1927), 96 L. J. K. B. 773 ; 
Freshwater v. Buhner Rayon Co., [1933] Ch. 
162 ; Holmes v. Watt, [1935] 2 K. B. 300. 

546. Add. Annotation : — Retd. Pirie v. Richard- 
son, [1927] 1 K. B. 448. 

550. In the last line for “ case of the law ” read 
case out of the law.’* 

Add. Annotations Retd. Pirie v. Richard- 
son, [1927] 1 K. B. 448 ; Cumberland v. 
Lanarkshire Tram. Co. (1927), 20 B. W. C. C. 
780. 

After this case add “ Compare Contract, 
No. 163a.” 

555. Before this case add : — 

See, now, Law Reform (Married Women A 
Tortfeasors) Act, 1935 (c. 30), s. 6. 

Add. Annotation : — Dlstd. Freshwater v. 
Buhner Rayon Co., [1933] Ch. 162. 

555a. .] — Barker v. Martin (1617), Sty. 20 ; 

82 E. B. 498. 

556. Add. Annotaiions : — As to (1) Consd. Ellis v. 
Stenning A Son, Ltd. (1932), 101 L. J. Ch. 
401. Dlstd. Freshwater v. Buhner Rayon 
Co., [1933] Oh. 162. Apld. Ash ?). Hutchin- 
son A Co. (Publishers), Ltd., 11936] Ch. 489. 
Generally, Refd. Cumberland v. Lanarkshire 
Tram. Co. (1927), 20 B, W. C. C. 780. 

557. Add. Annotaiion: — As to (1) Retd. Clark v. 
XJrquhart, Stracey v. Urquhait (1929), 141 
L. T. 641. 

559. Add. Annotations: — <o(l) Apld. Brooke v. 
Bool, [1928] 2 K. B. 578. Refd. Debenham 
V. Perkins (1926), 133 L. T. 252 ; Rowntree 
- A Sons, Ltd. v. Frederick Allen A Sons 
(Poplar), Ltd. (1935), 41 Com. Cas. 90 ; Ash 
V. Hutchinson A Co. (Publishers), Ltd., 
[1936] Oh. 489. 


PART II. SECT. 8 , SUB-SECT. 2.— 
B. (e). 

0 i, Action for judidal separa- 

tum — Svhseqnenl action for separation 
dt restUidion of corvSudal rights . \ — 
HoPKINSON V. HOPKINSON, [1031] 3 
W, W. R. 62 ; affd., [1932] 1 W. W. R. 
62,H.— CAN. 


PART II. SECT. 3, SUB-SECT. 2.— 
B. («). 

d i. Award of damages for deUiv — 
Subsequent proceedings for compmsa- 
tion for further delay.} — Where there 
woe only one cause of action, A It was 
pltf. ^9 right to have hlB damagea 
aeseseed once for aU : — Held : the 


finding that pltf. could recover no 
damages after commencement of a 
subsequent action was binding upon 
both parties & was not, thoi^h 
erroneous, open to dispute. The Judg- 
ment had not been appealed from & 
the question was res fiuiicata between 
the parties.-— M cIntosh v. Pabent, 
[1924] 4 D. L. R. 420 ; 56 O. L. B. 
652.-— CAN. 

PART n. SECT. 8 , SUB-SECT. 2.— 
B. (g). 

sa. Action for rent — WvictUm pleaded 
by tenant — BeducMon of rent granted-^ 
JUght to bring action for trespass.]-— 
If a tenant ddends an action for rent, 

28 


St a reduction is made on the amount 
claimed on tbe ground that he has been 
evicted by the landlord from part of 
the premises, he cannot afterwords 
maintain trespass against the landlord 
for the same action which he relied 
on 08 an eviction In the former action. 
— Bourke V. MoCmxouQH (1869), 9 
N. B. B. (4 All) 861.— CAN. 


PART II. SECT. 3, SUB-SECT. 2.— 
C. (b) 1. 

546 I. — - Application to set 

aside judgmerd db add new party ,} — 
Hudson's Bay Co. v. Scott (B. O.), 
[^^^4 D. L, B. 978 ; 3 W. W. B. 232. 
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566. Add, AnnoioHons : — Expld. Ellis v, Stenning 
(John) & Sons, Ltd., [1932] 2 Oh. 81. Consd. 
Be Shmns, Bx p. Trustee, [1934] Ch. 1. 

567. Add, Annotaiiona : — Expld. Ellis v. Stenning 
(John) & Son, Ltd. (1932), 101 L. J. Oh. 401. 

T7 « — 1 y Biilmer Rayon Oo., 

668. Add, Annotation: — As to (1) & (2) Refd. 
Lynn v, Bamber, [1930] 2 K. B. 72. 

569a. .] — ^Where two are bound, jointly & 

severally, & the obligee has judgment against 
one, he may sue the other, — Higgens* Case 
(1606), 6 Oo. Rep. 46a ; 77 E. R. 322. 

673. Add, Annotation: — Aa to (2) Refd. Firm of 
R. M. K. R. M. V, Firm of M, R. M. V. L., 
[1926] A. 0. 761. 

Power to set aside Judgment.] 

— A judgment in Penang against deft., 
described in the writ by the group of letters 
under which a money-lending firm there 
carries on business followed by the name of 
the firm’s local representative, is a judgment 
against the local representative personally, 
whether he is a partner in, or merely an 
agent for, the firm. A subsequent suit for the 
same debt against the firm itself is barred. 
The ct., including the appellate ct., has no 
jurisdiction on motion to set aside the earlier 
judgment on the ground that ^tf. was 
ignorant of its effect in law, — E ibm op 
K. M. K. R. M. v. Firm of M. R. M. V. L., 
[1926] A. C. 761 ; 135 L. T. 645 ; aub nom. 
Firm of R. M. K. R. M. v. Firm op M, R. M. 
V, L., B. M. K. R. M. SOMAS0NDABAM 
Chettt V, M. R. M. V^, L. Supeamanian 
Chetoy, 95 L. J. P. C. 197 ; 42 T. L. R. 686, 
P. C. 

Annotation: — FoUd. Klnch v, Walcott, [1929] A. 0. 482. 

577. Add, Annotations : — Consd. Bennett v. White- 
head, [1926] 2 K. B, 380. Reid. Anderson v. 
Equitable Assce. Soc. of United States (1926), 
134 L. T. 657 ; De Bearn (Prince) v, lia 
C/ompagnie 1) ’Assurances Federale De 
’Zurich (1937), 42 Com. Gas. 189. 

577 a, Action against partner — Subsequent 

action against flrmj — Firm op R. M. K. R. M. 
V. Firm of M, B. M, V. L., No. 575a, ante, 

579. Add. Annotaiiona :~-Aa to (2) Consd. Cliris- 
topher (Hove), Ltd. v. Williams, [1936] 3 
All E. K. 68, Refd. Dcbenham v. Perkins 
(1925), 133 L. T. 252 ; Bennett v. White- 
head, [1920] 2 K. B. 380 ; Finn of B. M. K. 
R. M. V. Firm of M. R. M. V. L., R. M. K. 
R, M, Somasundaram Che tty v. M. R. M. 
V. L. Supramanian Chetty (1920), 95 1 j. J. 
P. 0. 197. 

580. Add, Annotation : — Dlstd. Debenham v. 
Perkins (1926), 133 L. T. 252. 


581a. Judgment for debt incurred 

after separation.] — ^Where an action for goods 
sold is brought against a wife on a bill con- 
taining a number of items, & judgment is 
recovered against her on all items purchased 
after a certain date, on the ground that since 
that date she has been acting as piincipal 
by reason of her having separated from her 
husband on that date, proceedings may 
subsequently be taken against the husband 
as agent for the items purchased prior to that 
date, since there are two distinct causes of 
action, & there has been no election by suing 
of the wife to judgment on the whole or part 
of one undivided debt. — Debknham’s, Ltd. 

V. Perkins (1926), 1.33 L. T. 252, D. C. 

I 582. Before this case add - 

Sec, now, Law Reform (Married Women & 
Tortfeasors) Act, 1935 (c. 30), s. 6. 

585. Add, Annotations :—A8 to (2) Consd. Ellis v, 
Stenning (John) & Son, Ltd., [1932] 2 Oh, 
81. Refd. Be Simms, [1930] 2 Oh. 22. 

585a. Nuisance — Unsatisfied Judgment against one 
tortfeasor — Action against another tortfeasor.] 

— In 1931, the owners & occupiers of a farm 
on the banks of a river brought an action 
against a limited co. (hereinafter called the 
selling CO.), manufacturers of artificial silk, 
for polluting the stream & causing damage 
& injury to the farm & to their business as 
farmers from 1925 to May, 1928. The sell- 
ing CO. in their defence ijleaded that in Mar. 
1928, they sold the goodwill of their business 
& all their property to a purchasing co. as 
from Feb. 1, 1928, &> that it was agreed 
between them & the purchasing co. that the 
latter should satisfv & discharge all liabilities 
& obligations of the selling co. & indemnify 
them against all actions & claims in respect 
thereof ; that in Sept. 1928, the same pltfs. 
had brought an action against the pur- 
chasing CO. in respect of the same damage 
& injury from May, 1928, & that it was then 
agreed between pltfs. & the purchasing co. 
that, for the purpose of calculating the 
amount of damages suffered by pltfs., the 
damages caused by the selling co. should be 
added to those caused by the piu*chasing 
co. ; that in Oct. 1929, pltfs. recovered judg- 
ment whereby an inquiry was directed what 
damages pltfs. had sustained through the 
pollution of the river by the purchasing co. 
or their predecessors in title, the selling co. 
that these damages were assessed at £205, & 
that the judgment remained in force. Sub 
sequently an order was made for the com- 
pulsory winding-up of the purchasing co. & 
the judgment was wholly unsatiHri^xi ; 
Held: the facts pleaded in the defence 


PART IT. SECT. 3, SUB-SECT. 2.— 
0. (q) 

672 !. Unaatiafied jndgmmt .] — The 
fact that a decree hats been obtiilned 
against on© of a number of joint & 
several obiigants does not preclude a 
fresh action being brotight against the 
others, if satisfaction has not been got 
under the decree already obtained. — 
Stbvbn V. BROAJtT Norman & Oo., 
tl9281 S. 0. 361.— SCOT. 

PART 11. SECT. 3, SUB-SECT. 2.— 
C. (d) i. 

n J, . 1 — Whore It had not been 

established that in oontrooUng to nay 
a commission, deft, had beep acting 

J.S. 


as the agent of H. & that pltf. had 
elected to look to fi. for payment 
HeXd : a Judgment by default lecovered 
by pltf. against H. did uot lender 
pftf.^s claim against deft, rca judioata, 
since the cause of action against deft., 
which It was admitted pltf. had before 
he sued H., did not exist against the 
latter Sc was not affected by the judg- 
ment. — W illiams v. Rodoebs, (ipf/ J 
2 W. W. R. 186 : 66 1). L. R. 6i»l ; 
60 9. C. U. B64-.— CAN. 

o j, j^idgmeni by default 

hushavwf.]— Where two Po^soy ^ aued 

jointly fe then 

entei^ against one of thorn pla. tn 

deft, was an agent of the otner 

29 


recover judemeut against tlu^ latter as 
the princi pal. — C a hholl i\ K k s smiL ic \ 
(Saak.). 119-J!)] 4 1). L. h. 100.. - 

W. W. R. 437.— CAN. 

part II, sect. 3. SUB-SECT. 2.— 
C. (d) ii. 

sa. Lihrl] ~\ jndgmeut for libel 
against a wholesale nows agency with 
rSpocfc to Its distribution of dofama- 
toiT matter to its sovoral retail solUnK 
agents is not a bar to actions against 
Ke retail agents baaed on the sale of th© 
same matter to the public. 1 he whole- 
sale agency & the retail vendor are n »t 
joint tortfeasors.— L ambert & LAMBERT 
V, ROBERTS DRUB Stores, Ltd., [1933 
2 W. W. K. 608 ; 4 D. L. E. 193.--OAN. 
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afforded no answer to the action against the 
selling CO., inasmuch as they suggested neither 
a release of the selling co. from the causes 
of action complained of, nor aemhle an accord 
& satisfaction thereof or any merger of them 
in the judgment. — Bulmeb Rayon Oo., Ltd. 
V* Fbbshwatbr, [1933] A. 0. 661 ; 102 L. J. 
Ch. 318 ; 8t{h nom, Fkbshwatbb v. Bulmbb 
Rayon Oo., Ltd., 149 L. T. 409, H. L. 

586. Add. Annotation : — Consd. Freshwater v. 
Buhner Rayon Co., [1933] Oh. 162. 

589. Add. AnnotaUone : — As to (2) Consd. Ellis v. 
Stenning (John) & Son, Ltd. (1932), 101 
L. J. Ch. 401. Refd. Freshwater v. Buhner 
Rayon Co., [1933] Ch. 162. 

590. Add, Annotation : — Apld. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 002. 

593. Add. Annotations : — Apld. Dexters v. Hill 
Crest Oil Oo. (Bradford), [1926] 1 K. B. 348. 
Refd. Anderson v. Equitable Assce. Soc. of the 
United States (1926), 134 L. T. 657. 

697a. Meaning of ** forthwith *'.] — 

Forthwith ” means, forthwith upon demand 
by the person entitled to the certificate, & 
not forthwith upon the dismissal of the com- 
plaint. A certificate was applied for by the 
person entitled, five days after the complaint 
had been dismissed, <& granted two days 
after the application, but dated as of the day 
upon which the complaint was made : — Held : 
to have been made out “ forthwith ” within 
Offences Against the Person Act, 1828 (c. 31 ), 
s. 27, <fe to be a good defence, under sect. 28, 
to a subsequent action for the s^xme assault. — 
COSTAR V. Hetherington (1859), 1 E. & E. 
802 ; 8 Cox, C. C. 175 ; 28 L. J. M. C. 198 ; 
33 L. T. O, S. 105 ; 23 J. P. 663 ; 6 Jur. N. S. 
985 ; 7 W. R. 413 ; 120 E. R. 1111. 

599 a. What amounts to conviction.] 


— To an action for an assault deft, pleaded 
that, before action brought, pltf. caused deft, 
to be summoned before a magistrate to answer 
a complaint in respect of the assault, & that 
the magistrate “ adjudged & determined the 
said complaint & charge, & then ordered 
deft, then to pay, & then convicted him, 
deft., in the costs as well of the said complaint 
&; charge as of the hearing thereof, but did 
not further order or convict deft.’* The 
magistrate had decided only that deft, should 
enter into recognisances to keep the peace & 
pay the costs thereof, &: such costs only had 
been paid. No record of a conviction was 
produced, but the magistrate’s clerk stated 
that it was not the practice to draw up a 
formal conviction in such cases : — Held : 
the plea was no bar to the action within 
Offences Against the Person Act, 1861 
(c. 100), s. 46, & taking it as it stood it was 
not proved. — HARTijgjy v. Hindmarsh (1866), 
L. R. 1 C. P. 553 ; Har. & Ruth. 007 ; 36 
L. i. M. C. 255 ; 14 L. T. 796 ; 12 Jur. N. S. 
602 ; 14 W. R. 862. 

drmotations : — Expld. R. tf. Miles (1890), 24 Q. B. D. 423. 
Refd. Policse Comr. for the Metropolis v. Donovan (1903), 
52 W. R. 14. 

eOOa. Defendant bpund over — Subsequent 

action for same assai^t.] — Jones v. Lamond 
(1935), 79 Sol. Jo. 859, A. 

623. Add. Annotation: — Consd. I. R. Oomrs. v. 
Sneath (1932), 48 T. L. R. 241. 

I 631. Add. Annotation: — As to {1) Consd. I. R. 
Comrs. V. Sneath (1932), 48 T. L. R. 241. 

647. Add. AnnotcUion :—A8 to (1) Consd. Pirie v. 
Richardson, [1927] 1 K. B. 448'. 

659. Add. Annotation As to (2) Apld. The Point 
Breeze, [1928] P. 136. 

After this case add See, also, Admiralty, 
No. 700b.” 


PART II. SECT. 8, SUB-SECT, 2,— 
C. (e). 

586 iv, .] — Abdur Rahim v, 

Mahomsd Barkat Ali (1927), 55 
L. R. Ind. App. 96.— IND. 

PART 11. SECT. 3, SUB-SECT. 2.— E. 

594 i. Summons for assavU — Dismissal 
— StU>seQuerU action for same assault, ] — 
In an action for assault & battery, d^. 
pleaded that an information had boon 
made against him by pltf. before a 
magistrate in respect to the trespass 
declared on, under Dominion Act, 
32 & 33 Vlot. 0 . 20, s, 43, & that the 
magistrate, after hearing, dismissed 
the information Sc gave deft, a oertifl- 
oate of dlarniasal, whereby & by force 
of the statute he was released from the 
action : — Held : the plea was in- 
sufhcient in not stating that the com- 
plainant had prayed the magistrate 
to proceed summarily. — W ilsox v. 
OODYRE (1800). 26 N. B. R. 610.— CAN. 

sc. Acquittal on charge of murder-^ 
Subsequent charge of assault occasioning 
adwil bodily harm.] — After being 
acquitted on a trial for murder the 
accused were charged with assault Sc 
battery occasioning actual bodily harm 
to the man whom they had been 
acquitted of murdering. They pleaded 
res judicata :—Beld : since the fact 
of the assault in question was Involved 
in the alleged murder, i.e, if there was 
a murder it could only be because there 
was the assault, &, therefore, It must 
have been considered & directly 
adjudicated on by the jury, the 
acquittal on the charge of murder 


rendered the matter of the assault 
res judicata os between the Crown Sc 
the accused. Sc was a bar to the second 
charge. — R. v. Gosselin, 119283 1 
W. W. R. 134 ; 50 Can. Grim. Cas. 287. 
—CAN, 

698 lii. Necessity for 

certificate of conviction,] — Jude v. 
Archer & Goodman, [19241 1 D. L. R. 
448 ; [1924] 1 W. W. R. 279 : 41 Can. 
Crlm. Cas. 289 ; 18 Saak. L. R. 32.— CAN. 

g J. Subsequent conviction for 

same offence — WheOher appeal in action 
constituted ** further proceedings .*’] — 
Pltf. sued deft, by civil bill for «20 
damages for assault. The Recorder 
held in pltf.'s favour, & ^ve a decree 
for £14 5«. Deft. appeeQed from the 
decree, Sc entered into a recognisance 
as provided by 45 & 46 Vlot. o. 29, s. 6. 
After the case had been at hearing 
before the judge of Assize for a short 
time, deft, admitted the assault & the 
reasonableness of the damages awarded, 
& raised a new defence which had not 
been available to him In the county 
ot. Deft, relied upon Offences Against 
the Person Act, 1861. o. 100, s. 43, 
& It waa contended on hla behalf that 
deft, "a conviction coupled with the 
payment of the penalty operated as a 
release from “ all further or other 
proceedings,** including the re-hearing 
of the clvfl bill on appeal : — Held : the 
appeal did not constitute ** further or 
other proceedings ” within Offences 
Against the Person Act, 1861, s. 45. — 
Maoee V, Storey, [1929J N. I, 134.— 
IR. 

g ii. — — ' Cofhviciion for same offence 
— Whetfter bar to action.) — conviction 


of a servant for having refusod & 
neglected to obey the lawful commands 
of bis master: — Held: t)o render the 
servant’s claim herein lor\ damages for 
wrongful dismissal res \ iwilcgta.^ 
.SrniLL V. Bamtxju, [1937] 2 W. W. R. 
2iy.-CAN. i 

sf. Order for maintenance of infant — 
Subsequent criminal proceedings — No 
bar.]— Re Brooks (1930), 5i4 Can. C. C. 
334.— CAN. < 


PART II. SECT. 4, SUB-lSECT. 8, 

623 i. General rtiZe.]— Laolfs of Jnris- 
diotion in the ct. deprives a Judgment 
of any effect whether by estoppel or 
otherwise, even though th’^e party 
alleged to be estopped sought the 
assistance of the ct. \i^ose jurnsdlotion 
le impugned. — ^M oIntosh v. I.^abent, 
[1924] 4 D. L. R. 420 ; 65 O) L. R. 
552.— CAN. 

PART II. SECT. 6, SUB-SEC'T- 1. 

688 X. .] — JouRNEAY V. Rail- 
way Passengers AsatJRANoi*t Co., 
[1924] 1 D. L. R. 808 ; 60 N. B. R. 
501.— CAN. \ 

PART n. SECT. 5, SUB-SECtJ- 2. 

at. Should not be pleaded in ; stai^ 
metU of claim.) — Victoria LumO^eb » 
Mantjfaotctrino Oo., Ltd. v, THc>MaEN 
& Clark (B. C.), [1926] 4 D. L.^ R. 
971 ; [19261 3 W. W. R. 469.— C<AN, 

aa. Should not he pleaded in ot 'nmfer- 
claim .] — Victoria lumber Sc 
paoturino Co., Ltd. v, ThomjJsbn & 
Clark (B. OA [19261 4 D. L. 

[19261 3 W. W. R. 459.— 4jAN. 


30 



Vol. XXL— Estoppel. Cases 67^88a. 


Part ill. — Estoppel Quasi of Record. 

672. Add. Annotalvm : — ^Reld. Hyman v. Hyman, Be Fitts, Cox v. KJlaby (1931), 47 T. L. E. 

[1929] A. 0. 601. 293. 

666. Add. Annotations ; — Dlstd. He Stollery, Weir 687. Add. Annotation: — Reid. York Glass Co. v. 
V. Treasury Solicitor, [1926] Ch. 234. Reid. Jubb (1925), 134 L. T. 36. 


Part V. — Estoppel by Deed. 


734. Add. Annotatian : — Retd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 226. 

736. Add, Annotation : — ^Refd. Freshwater v. Bul- 
mer Rayon Co., [1933] Oh. 162. 

771. Add. Annotation — As to (2) Consd. Re Parent 
& Finance Co., [1936J 3 All E. R. 432. 

776. Add. Annotation: — Aa to (1) Reid. Parr v* 
A.-G., [1926] A. C. 239. 

786a. .] — The recital, in a deed, of a former 

deed between the same parties, proves, as 
between the parties, so much of the former 
deed as is recited, but no more. — Gillett v. 
Abbott (1838), 7 Ad. & El. 783; 3 Nev. 
& P. K. B. 24 ; 1 Will. Woll. & H. 91 ; 7 
L. J. Q. B. 61 ; 2 Jur. 300 ; 112 E. R. 665. 

Annotaiion : — Befd. Pishmoafpera Mystery Wardens & 
Commonalty v, Robertson 8c Staines (1848), 18 L. J. C. P. 
56. 

813a. Existence of shares.] — By a deed of 
arantee for the repa^anent of a loan of 
£250,000 & interest, which recited that the 
lenders had at the request of the guarantors 
advanced to the borrowers £250,000 upon 
security of a charge on certain shares, the 
guarantors covenanted, in the event of the 
borrowers failing to make the repayments 
provided for, forthwith to repay to the lenders 
the said sum of £250,000 with interest at the 
rate of 8 per cent, per annum. The deed 
further provided that whatever the position 
between the lenders the borrowers, the 
guarantors should be liable for all moneys due 
as principal debtors & they were not to be 
released from liability by reason of time 


being given by the lenders or by their taking 
no steps to protect their securities. The 
shares above mentioned were at no time 
secured & had not in fact been issued. 
Upon default in repayment of part of the 
loan the liquidator of the ^arantors re- 
jected the proof by the liquidatoi'S of the 
lenders, contendmg that the security of the 
charge on the shares was a condition pre- 
cedent to the guarantee: — Held: (1) upon 
a proper construction of the deed of 
guarantee, the contention of the liquidator 
of the guarantors was correct, Sc the 
guarantors were not bound by the guarantee. 
The existence of the shares was the basis of 
the contract of guarantee Sc this was not 
affected by the clause making the guarantors 
hable as principal debtors ; (2) the guarantors 
were not bound by the recital in the deed So 
were not estopped from setting up the facts 
relating to the shares. — Re Parent Trust So 
Finance Co., Li’d., [1936] 3 All E. B. 432; 
165 L. T. 662 ; 80 Sol. Jo. 992, 0. A. affd. 
[1937] 4 All E. R. 396 H. E. 

828. Add. Annotations : — ^Dlstd. Re King’s Settle- 
ment, King V. King, [1931] 2 Oh. 294. Retd. 
Tsang Ohuen v, Li Po Kwai, [1932] A. C. 
7X5 ; Abigail v. Lapin, [1934] A. C. 491. 

g28a. .] — In order to keep the trusts of a 

settlement off the title, the settlor conveyed 
the property to certain grantees by deed of 
gfift in consideration of his love So affection 
for them. The grantees at the same time 
executed a deed poll declaring trusts in 
favour of the settlor So other beneficiaries. 
The conveyance So the title deed s were handed 


PART IIL sect. 1, SUB-SECT. 6. 

sb. Dismissal of first petition based 
on aUeged fraudulent preference .] — ^The 
doctrine of res judicata la applicable to 

S rooeedlngB in Insolvency. Therefore, 
tie dismissal of a petition in respect of 
a sale by the Insolvent on the ground 
that the sale did not amoimt to a 
fraudulent preference : — Held : a bar 
to a subsequent petition by a creditor 
in respect of the some sale. — Ran- 
GAPPA tJ. Rangappa (1933), I. L. R. 
66 ; Mad. 396.-~mD, 


PART V. SECT. 1. 

so. Inapplicable in India ,] — The doc- 
trine of ‘‘ estoppel by deed ** in its 
technical sense cannot be said to exist 
In India.— Johnston v. Gopal Singh 
(1981), I. li. R. 12 liah. 646.— -IND. 

PART V. SECT. 2, SUB-SECT. 1. 

il. Lease nvU dlf void — Lessor under 
disalnlUg.J-^Where the Nawab of M. 
execute a lease of certain immovable 
property for a term of 21 rears in 
consideration of ths sum of rupees 
6 laos as advance of the total rent 
payable for 8c during the said term 
of a years, on a euit being brought 
by the Nawab for recovery of 
possession :—HeW : as toe lease con- 
travened condition (1) of the Murshida* 


bad Act it was niill & void & the 
Nawab was entitled to recover 
possession of the demised property. 
The Nawab was not estopped from 
denying the validity of the lease by 
reason of the Act as he was a person 
under disability. — ^Mxtrshidabad Na- 
wab V. Bilab rot Choudhitbi (1928), 
I. L, R, 56 Calo. 252.— IND. 

PART V. SECT. 2, SUB-SECT. 2. 

709 i. General rule.] — T., to whom a 
patent of land Issued, by deed poll 
mode prior thereto, sold the laud to L. : 
— Held : in obtaining the patent T, 
was estopped by the deed from setting 
tip title In himself under the patent. — 
Robertson v, Dalbt (1886), 11 O. R. 
362.— CAN. 

PART V. SECT.* 2, SUB-SECT. 3. 

so. By nominee of Crown to convey 
land — Suhseguent grant to stranger.}— 
Where the nominee of the Crown gave 
a bond for a deed of toe land to be made 
when toe patent should issue, & in 
the same bond conveyed & covenanted 
to guarantee toe title : — Held : on 
ejectment by a grantee of the nommee 
nnder a deed executed after the i^^nt 
issued, this bond gave to the obUgw 
' toppeh— dob d. MoGgx 

, 2 U. O. K. 483.— CAN. 
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no tine or es 
V. Shea (1846) 


PART V. SECT. 4, SUB-SECT. 3.— C. 

BX. Release of Ttiorigage.} — Deft., a 
atgor., wishing to pay off the mtge. & 
ubstitute another, arranged with ouo 
i. that money in the hands of M.’s 
olr. should be appropriated for that 
inrpose. A mt^. was executed by 
left, in favour of M. & a release of the 
ixistlng mtge. duly oxecut^ 
iras received by the solr. & exhibited 
o both deft. & M. It was not ro^s- 
cred, however, & the solr. absconded 
without paying over the money to the 
ntgees. or being requested by the 
ntgees. to do so. although over a year 
lod elapsed before the solr. left. 
vho bad particular charge of the 
ransaotion, said that he had 
he matter. Deft, twice paid Intoi^st 
mwe., they 

hat it was in effect A tli^ pitfs. 
nlge. had been satisfied ; — Held . pitfs. 

not entitled to enforce their mtge., 
ince they had put the P 0 wer£toe 
wrongdoer to commit the wrong, & 
ie< 5 ause they were estopped by the 
olease & by their conduct from 
ig that their mortgage had not been 
aid.— T hom & Lamont e. Wax^^, 
19301 3 W. W. R. 33 ; 3 D. L. R. 916 ; 
3 B. O. R. 142.-OAN. 



Cases 828 a— loss. English and Emfibi: Digest Supplement. 


to the grantees, the deed poll being retained 
by the settlor’s solr. The grantees puroort- 
ing to be absolute owners created equitable 
incumbrances on the property in favour of 
certain incumbrancers for value without j 
notice of the trusts : — Held : as the settlor’s ' 
conveyance contained a direct misrepre- 
sentation necessarily implying that the 
grantees were absolute owners, the settlor 
& the other beneficiaries claiming under him 
were estopped from denying this statement 
against the equitable incumbrancers, & their 
prior equity was therefore postponed . — Be 
King’s Settoement, King v. Kino, [1931] 2 
Oh. 294 ; 100 L. J. Ch. 359 ; 146 L. T. 617. 

AnnekMons : — Tsang Ohuen v. Li Po Kwckl. [1932] 
A. C. 715 ; Abigail v. Lapin, [1934] A. 0. 491. 

881, Add. Annotation : — Refd. Liddiard v. Wal- 
dron. [1933] 2 K. B. 319. 


847. Add. Annotation : — ^Befd. Maritime Electric 
Oo. V. General Dairies, Ltd., [1937] A. 0. 610. 
851. Add. Annotation : — Hefd. Blay v. Pollard So 
Morris, [1930] 1 K. B. 628. 

916. Add. CUation 94 U J. Ch. 169. 

966. Add. Annotation .•^ReW* A.-G. v. Glen Line 
So Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Oas. 309. 

998a. 8. P. Sbabournb v. Powbl (1686), 2 Vern. 
11 ; 23 E. R. 619. 

Annotaiion ; — ^Retd. Smith v. Osborne (1357), 6 H. L. Oas. 
875. 

993b. .] — Clayton v. Newcastle (Dote) 

(1682), 2 Cas. in Oh. 112 ; 22 E. R. 871, L. 0. 

Annotation: — Befd. Morse v. Fanlkner (1792), 3 Swan* 
429, n, 

1018. Add. Annotation : — Consd. Re Parent Tmst 
&; Finance Co., [1936] 3 All E. R. 432. 


Part VI. — Estoppel in Pais 


1019. Add. Annolatiom : — Aa (1) Refd. Green- 

wood u. Martins Bank, Ltd. (1931), 47 
T. L. R. 607. Aa to (2) Apld. Sullivan v. 
Constable (1932), 48 T. L. R. 267. Refd. 
Farrow v. Orttewoll, [1933] Oh. 480 ; Square 
V. Square, Cowan v. Cowan, [1935] P. 120 ; 
Official Trustee of Charity Lands v. Perri- 
man Trust, Ltd., [1987] 3 All E. R. 85. 

1020. Add. Annotations : — Aa fo (1) Refd. Ropner 
S.S. Co. V. Morgan, Miller v. Morgan, [1935] 
1 K. B. 1. As to (4) Consd. Rodenhurst 
Estates, Ltd. v. Barnes, Ltd., [1936] 2 All 


E. R. 3. Generally, Refd. De Tchihatchef 
V. Salemi Coupling, Ltd., [1932] 1 Oh. 330 ; 
Maritime Electric Co. lu General Dairies, Ltd., 
[1937] A. C. 610. 

1021. Add. Annotations : — As to (1) Refd. Slingsby 
v. District Bank, Ltd. (1931), 48 T. L. R. 114. 
As to (2) Refd. Jones v. Waring & Gillow, 
[1926] A. C. 670. Generally, Refd. Common- 
wealth Trust V. Akotey (1925), 94 L. J. P. C. 
167. 

1022. Add. Annotations: — As to (1) Refd. Be 
Bruce, Brudenell v. Brudenell, [1932] 1 Ch. 


PART V. SECT. 4, SUB-SECT. 6. 

848 vii. .] — ^Applt. & reap. 

entered Into a contract for the Bale & 
purchase of certain leasehold land ^ 
property of applt. at a price payable 
by InstalraontB. The agreement con- 
templated a transfer of the lease before 
payrpent of the whole purohoae, & 
after transfer applt. had the right 
either to require resp. to give a mtge. 
or himself to enter a caveat against 
dealings. Applt, lodged a caveat. 
The transfer contained statement* 
acknowledging receipt of the purchase 

S rlce & that the price was the same as 
tiat referred to in the agreement ; — 
Held : the statements in the transfer 
did not work an estoppel by deed, & 
there was no need to obtain rectifica- 
tion of the transfer. — Gower v. 
Waples. [1930] 8. A. S. n. 120.— 
AUS. 

868 1. Operation of rule — Money paid 
to solicitor produHng executed deed — 
No intenMon that money should he paid 
over to party to deed. 1 — A solr. obtained 
from pltf.. his client, a cheque for 
11,100, representing that ho wonld 
invest It upon the seourlty of a mtge, 
upon land which had been mortgaged 
to his sister, whose mtge. would bo 
paid off by the 11,100. In the receipt 

g iven to pltf. by the solr. it was stated 
hat the cheque waa irfven to him ** re 
mtge. 10 U. St,*% vwoh was a brief 
description of land upon which defts. 
had made a mtro. to the solr.'s father's 
exors. The solr. noticed defts. that 
the exors. desired payment of this 
mtge., 3c that he had a client who 
would advance the money necessary 
to pay it off* A mtge. by defts. to 
pltf. upon this land was thereupon pre- 
pared by the solr. & executed by defts. 
in Mar. 1923. They made payments 
from time to time upon the mtge, by 
cheque to the solr., who paid off the 
mtge. held by the exors., 3c conse- 
quently did not obtain a discharge of 


Jt. The 11,100 was misappropriated 
by the solr., who absoonded in 1926. 
It was intended that the mtge. moneys 
should be paid to the exors. & not to 
the mtgora., & this pltf. understood. 
This action was brought to enforce 
the mtge.. & pltf. In her evidence at the 
trial stated that the solr. showed her 
the mtge. In Mar. 1923 : — Held : the 
facta that the mtgor. delivered the 
mtge. to the solr. & that he showed 
it to pltf. did not amount to a repre- 
sentation that the moneys advanced 
by pltf. had been paid to the holders 
of the first mtge., sc that it had been 
discharged, Sc it could not be said that 
the mt^rs. were estopped from dis- 
puting the fact that the moneys had 
been advanced to them. — ^Mxtrrat v. 
Crossland, [19291 4 D. L. R. 721 ; 64 
O. L. R. 403.— CAN. 

PART V. SECT. 6. 

•d. Transfer under HeaX Property 
Act — Wiihout special covenants — JiouU’ 
aide interest ^sequently acquired by 
transferor.) — A transfer of land, in the 
form provided In the Ileal Property 
Act, made by the registered owner & 
without any special covenants or 
recitals, does not operate os an estoppel 
Sc does not vest in the transferee an 
equitable Interest subsequenty acquired 
by the transferor in the absence of any 
fraud or misrepresentation by the 
latter. — Bennett v. Gilmoub (1906), 
16 Mon. L. R. 304.‘-OAN. 

se. Deed of adopHnn^Aceompanied 
by aXl necessary ceremonies.] — Where an 
adoption had taken place with great 
publicity Sc with due performance of 
^1 the necessary ceremonies, 3c a 
formal deed of adoption had been 
executed 3c registorea Sc the adopted 
son had been reoeived into the family 
of his adoptive father, 3& where, further, 
the adoption was not challenged for 
several years ; — Held : an estoppel 
was created whereby the adoptive 

32 


mother was precluded from afterward 
disputing the adoption. — Dharam 
Pbakash V. Kalawati Peri (1928), 
I. L. R. 60 All. 885.— IND. 

PART V. SECT. 8, SUB-SECT. 3.— 0. 

993 vii, .] — Doe d. Tiffany v, 

MoBwan (1837), 6 O. 8. 598.— CAN. 

PART V. SECT. 9. 

See oases in Part IZ., Sect. 5, sub- 
sect. 2, ante. 

PART VI. SECT. 1. 

1019 f. General rule .] — The reason 
for precluding a party from relying 
upon an actual state of affairs as the 
foundation of his rights lies In the 
injustice of ixjrmltting him to depart 
from some contrary assumption if 
another party has based his conduct 
upon it. The injustice of allowing 
him to disregard the assumption must 
arise from the circumstances attending 
Its adoption by the other party. There 
are well recognised grounds for com- 
pelling adherence to such an assump- 
tion. One such ground Is that the 
assumption has been made because a 
belief in Its oorrectness has been in- 
duced by the representation or the 
conduct of the party seeking to deport 
from it. But what makes it unjust 
to permit the departure from an 
ossumption so induced is that, were It 

S ormitted, the party so induced would 
[irough making the c^umptlon find 
himself in a position occasioning 
material detriment to himself. With- 
out this element there is no estoppeL 
It must appeatr that upon the faith of 
his belief by act or omission he hsks 
placed himself in a position which, if 
his belief proved incorrect, would be 

£ reductive of loss. — Newbon v.Citv 
IVTUAL Life Assurance Society, 
Ltd. (193^1, 52 O. L. R. 723 ; 9 A. L. J. 
78.— AUS, 
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316 : Wirral Estates, Ltd. v. Shaw (1932), 
96 J. P. 143. 

1032, Add, Annotations : — Retd. Greenwood 

Martin’s Bank, Ltd., [1932] 1 K. B. 371 ; 
Farrow v. Orttewell, [1933] Oh. 480 ; Square 
V, Square, Oowan v, Cowan, [1935] P. 120 ; 
Official liustee of Charity Lands v, h'erri- 
man Trust, Ltd., [1937] 3 All E. R. 85. 

1036* Add, Annotations : — Held. Lloyds Bank v. 
Chartered Bank of India, Australia Sc China 
(1928), 97 L. J. K, B. 609 ; Greenwood v, 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 

1036a. .] — If a man misrepresents a fact, to 

that fact he is bound, if any other person 
misled by such misrepresentation acts 
upon it, & thereby suffers damage, — Beattie 
V, Eb0RY (Lord) (1874), L. R. 7 H. L. 102 ; 
44 L. J. Ch. 20 ; 30 L. T. 581 ; 38 J. P. 564 ; 
22 W. R. 897, H. L. ; affg- (1872),* 7 Ch. App. 
777, L. JJ. 

1038. Add. Citation .*—132 L. T. 22. 

1039. Add. Annotation : — As (1) Refd. Maritime 

Electric Co. v. General Dairies, Ltd., 11937] 
A. C. 610. 

1040. Add, Annotations Apld. Huddersfield ' 
Worsteds v. Todd (1925), 134 L. T. 82. 
Consd. Maritime Electric Co. r. General 
Dairies, Ltd., [1937] A. C. 610. 

1041. Add. Annotations : — As to (1) Refd. De 
Tchihatchef v, Salerni Coupling, Ltd., [1932] 

1 Ch, 330 ; Bartlam v. Evans, [1936] 1 K. B. 
202 ; Provident A(;cident Sc White Cross 
Insurance (’o. v. Dalme Sc White, [1937] 2 
AU E. R. 255. 

1043. Add, Annotation : — Refd. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 

1054a. Construction of agreement.] — If a person * 
authorises or permits another to make a 
representation intended to be acted upon & 
it is acted upon, that person cannot after- 
wards be heard to say that the representation 
is not true. This applies when the repre- , 
sentation is as to the legal effect of a docu- • 


ment if there is no qualification in the repre- 
sentation suggesting that the document & 
not its effect as represented is to govern the 
relations of the parties. In a prospectus 
issued by deft. co. there was a clause referring 
to an agreement with that co. & purporting 
to set out its effect. The statements in this 
clause were made with the knowledge & 
acquiescence of the other party to the agree- 
ment, &; were also known to & acquiesced in 
by the duly authorised agent of that party : — 
Held : the contracting party & his agent 
were thereby estopxped from setting up any 
other construction of the agreement than 
that stated in the clause in the prospectus. — 
Db Tchihatchef v. Salerni Coupling, 
Ltd., [1932] 1 Ch. 330 ; 101 L. J. Ch. 209 ; 
146 L. T. 606. 

Annotation: — Reid. Farrow v. Orttewell, [1933J Ch, 480, 

1057. Add, Annotation: — As to (1) Apld. Klein- 
wort, Sons & Co. v. Associated Automatic 
Machine Corpn., Ltd. (1934), 151 L. T. 1. 

1065. In the twelfth line on p. 297, after the word 
agreement,” insert defts. pleaded that 

the agreement.” 

1066. Add. Annotations : — Consd. Kredibbank (tas- 

sel G. m. b. II . V. Schenkers, [ 1 920 j 2 K. B. 450. 
Distd. Liggett (Liverpool) v. Barclays Bank 
(1927), 137 L. T. 443. Consd. British 

Thomson-Houston Co. v. Federated European 
Bank, Ltd.,. [1932] 2 K. B. 176. Held. 
Houghton V Nothard, Lowe & Wills, [1927] 
1 K. B. 246. 

1068. Add, Annotations : — Refd. Houghton v. 
Nothard, Lowe & Wills, (1927] 1 K. B. 246 ; 
Liggett (Liverpool) v. Barclays Bank (1927), 
iST L. T. ' 

1081a. .] — A man petitioning for a decree of 

nullity of an English marriage on the ground of 
the survivorship of a former husband of the 
woman to whom, as petitioner alleged, she 
had been married previously in Scotland was 
met by a plea of estoppel in pais. Particulars 


PART VI. SECT. 3, SUB-SECT. 1.— A. 

1032 i. How estoppel arises ,] — 
Estoppel arises where a man is pre- 
cluded from denying the truth of any- 
thing which he has represented to be 
a fact, though it is not a fact. — Re 
Montgomery v. Diamond, Diamond 
V, Montgomery, 119251 i D. L. H, 
736.— CAN. 

1040 i. Where all parties know the 
truth — No representation.] — A tenant 
after the expiry of his original lease 
received from nis landlord notice to 

? ult at the end of the following month, 
n reply, he wrote a letter whloh con- 
tained (inter alia) an admission that he 
was a monthly tenant. At the hearing 
of a suit in ejectment the tenant 
contended that his original lease being 
for manufacturing purposes he had 
a tenancy from year to year, & was 
entitled to six months* notice : — Held: 
he was not estopped from so eon* 
tending as the facts afleotlng the 
tenancy were within the knowledge 
of both parties. — Jacks Sc Co. v, 
JoosAB Mahomed (1923), I, h, R. 
48 Bom. 38.— IND. 


PART VI. SECT. 8, SUB-SECT. 1.— 
B. (a). 

1041 xiv. .1— In 1894 applt. 

granted a lease of land *' from year to 

S ear ** to reaps. In 1903 resna. wished 
» build a house on the land Sc applt. 
wrote that the lease was a permanent 


one, though the rent was liable lo 
enhancement. licsps. built a house 
Sc applt. rect^ived a bonus in respect of 
it. In 1916 applt. sought to eject 
resps. : — Held : whether the lease was 
a permanent one under the agree- 
ment, applt. *8 statement in the letter 
that it was so was a representation of 
fact & not an expression of opinion, 
Sc he was estopped from denying it. — 
Forbes v. Ealli (1925), L. R. 52 
Ind. App. 178.— IND. 

1041 XV, .] — ^The principal ques- 

tion in this case being whether the pur- 
chasers of some of the ptots abutung 
on the land in question, which was 
described in their conveyance as “ land 
kept for the proposed 1 00 feet drainage 
njad of the Calcutta Improvement 
Trust,” or as ” the proposed drainago 
road of the Trust,*’ had a light of way 
over the land by reason of any rule of 
estoppel ; — Held : In order that a 
representation may operate as an 
estoppel, it must bo a representation 
of an existing fact & not of a mere In- 
tention or future promises. It was a 
statement of what the Improvement 
Trust was going t<* do with regard to 
the land, which was described to be on 
the boundary of the plots sold. Sc did 
not confer any title on the purchasers 
ot the plots sold, either by express 
grant or by iropUoation. Hence no 
right of easement was created. — 
Hindusthan Co-operative Insur- 
anoe Society, Ltd. v. Secretary of 
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State for India in Council (1929), 
I. L. R. 56 Calc. 989.— 'IND. 

1044 i. .1 — In order to 

found an estoppel a representation 
must be of an existing fact, not of a 
mere intention, & a promise which 
is a more statement of an intention 
to do something in the future is not 
euffleiont. — Razansofpt. Brounstein, 
[1924] 2 D. L. R. 1170 ; 2 W. W. R. 
500.— CAN. 

1044 li, 8. P. Ontario Equitable 
Law Sc Accident Insurance Co. v, 
Baker, [1926] 2 D. L. R. 289 ; [1926] 
S. C. R. 297.— CAN. 

PART VI. SECT. 3, SUB-SECT. t. - 
B. (b). 

E sg. Construrtion of conlract.] — A 
arty who represents to another that 
e places a partlc'uiar construction 
upon a clause in a written contract 
thereby inducing the other to enter 
into the contriR't is not entitled In an 
attempt to enforce the ct'Utract to set 
up a dUTerent const ructiou though the 
latter construction may bo correct in 
law. — S ami’son V. UNn).v & Khopesia 
WnoLFJBALK. Ltd., [19291 A. D. 408. — 
S. AF. 

PART VI. SECT. 3, SUB-SECT. 1.— 
B. (f). 

1072 X. .] — WiETiNG & Richter, 

Ltd. V. Braid Tuck & Oo., Ltd., [19361 
3 W. \V. R. 280 ; 51 B. C. R. 135.— 

CAN. 
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of the alleged estoppel were that in an earlier 
suit in this ct, by the former husband of the 
woman for divorce from her on the ground of 
her adultery with the present petitioner, 
petitioner as co-resp. in that suit had expressly 
adopted a plea of the woman denying the 
validity of the Scotch marriage, & further 
that in certain proceedings then taken by the 
woman in the Scotch ot. seeking a declara- 
tion that she & petitioner were husband & wife 
& praying that the former husband of the 
woman should be put to silence in respect of 
false & calumnious allegations by him that 
he was married ” to the woman, the petitioner 
had not only been a party to those proceed- 
ings as “ curator & administrator of the 
woman & “ for his own interest in the 
premises ” but had also been a party to the 
settlement of them, resulting in the former 
husband of the woman admitting that there 
had been no legal marriage in Scotland 
between him & the woman & mthdrawing his 
suit & subsequently marrying another woman 
in England : — Held : none of the require- 
ments for an estoppel had been fulfilled. 
Although petitioner had adopted the plea by 
the woman denying the validity of the Scotch 
marriage he had not done so wdth intention 
to mislead the woman, whose knowledge 
of the facts was greater than his own. Both 
parties were simultaneously making the same 
statement for a common purpose, & neither 
could be estopped as against the other by 
the making of it. Finally, in the proceedings 
taken by her in the Scotch ct. the woman 
relied upon her own knowledge of the facts as 
to the Sieged Scotch marriage in which the 
petitioner had no part, & if she had acted to 
her own detriment she did not do so on the 
faith of any statement by the petitioner. 

Qu. : whether the decision of an issue as 
to the validity of a marriage which involves 
status & is of public interest can be governed 
by an estoppel inter 'partes. — Squakjb! v. 


Squark (otherwise Bewiokb), Cowan 
(OTHERWISE YoUHLL) V, COWAN, [1936] P. 
120; 104 L. J. P. 46; 163 L. T. 70; 79 
Sol. Jo. 403. 

1108. Add. Annotations : — ^Apld. Silver v. Ocean 
S.8. Co. (1929), 46 T. L. R. 78. Refd. Evans 
V. Webster (1928), 45 T. L. R. 136 ; United 
Molasses Co. v. National Petroleum, Ltd. 
(1934), 50 T. L. R. 266 ; The Skarp, [1935] 
P. 134 ; Square v. Square, Cowan v. Cowan, 
[1935] P. 120. 

1111. Add. Annotations : — Dlstd. Reckitt v. Bar* 
nett, Pembroke & Slater (1927), 44 T. L. R* 
63. Refd. Jones v. Waring &; Gillow, [1926] 
A. C. 670; British & North European Bank 
V. Zalastein, [1927] 2 K. B. 92; Home & 
Colonial Insce. v. London Guarantee & 
Accident Co. (1928), 46 T. L. R. 134 ; Mar- 
coni’s Wireless Telegraph Co. v. Newman, 
[1930 ] 2 K. B. 292 ; Lever Bros., Ltd. v. 
BeU, [1931] 1 K. B. 557. 

1130. Add. Annotation : — Refd. Provident Acci- 
dent '8c White Cross Insuran(;e Co. v. Dahne 
& White, [1937] 2 All E. U. 255. 

1132a. Quantity of estate.] — Vendor, 

representing & contracting to sell the estate 
as his own, cannot object, that he has only a 
partial interest. — Morti.ock v. Bullkr (1804), 
10 Ves. 310 ; 32 E. R. 857. 

1147. Add. Annotation : — Refd. Laurie & More- 
wood V. Dudin, [1926] 1 K. B. 223. 

1148a. .] — Defts., warehousemen & whar- 

fingers, held 600 quarters of maize belonging 
to A., who sold 200 quarters thereof to W. & 
Co., who sold them to pltfs., giving to the 
latter a delivery note, which they lodged 
with defts. Defts. did not acknowledge it 
or object to it, but some days later, no 
weighing out or appropriation of the 200 
quarters having taken place, A. stopped 
delivery. It was contended that on the sale 
to W. & Co. the latter became tenants in 


PART VI. SECT. 3, SUB-SECT. 1.— 
B. (g) ii. 

1096xviii. .1 — If a person sets 

up estoppel he must show that he has 
altered hie position to hie prejudice 
owing: to the oondnot of the other 

g arty whom he olaime is estopped. — 
T. JOHN County Hospital v. Peck, 
[1924] 2 D. L. R. 163 ; 61 N. B. R. 
324.— CAN. 

1096 xix. .1 — A tenant in reply 

to a month’s notice to quit wrote a 
letter containing {inter alia) an admis- 
sion that he was a monthly tenant. At 
the bearing of a suit in ejectment^ he 
contended that he was entitled to six 
months’ notice : — Held : he was not 
estemped from so contending, as the 
laudiord having already given notice 
to quit had not shown that he had 
altered his position by reason of the 
admission, — Jacks & Oo. v. Joosab 
Mahomed (192S), I. L. R. 48 Bom. 
88.--IND. 

1096 XX. — — .] — In order to 
create an ^toppel in paia it must be 
shown that he who desires to take 
advantage of It has acted upon the 
untrue representation, as true not 
knowing it to be untrue, thereby 
altering his position to his prejudice. — 
Huffman v. Ross (1926), 67 O. Ij. R. 
329.— CAN. 

1096 xjJ, .] — Where a person, in 

reliance on the statement of a third 
person, pays over money which he has 
a legal right to get back, it is not true, 
ae a general proposition, that in order 
to establish prejudice sufficient to 


support an estoppel against such third 
person he must snow that the payee Is 
Insolvent. — Botes v. Boblet. tl928) 
4 D. L. R. 302.; [1928] 3 W. W. R. 69. 
—CAN. 

PART VI. SECT. 3, SUB-SECT. 1.— F. 

sk. RepreserUation as to value .] — 
Where D., the owner of a house, repre- 
sented to M., who afterwards purchased 
It, that any person building a house 
adjoining would have to pay the owner 
of the existing house £150 for the us© 
of the flank wall thereof : — Held : D. 
was not thereby estopped from showing 
that the value of such user was loss 
than £150. — ^Martin v. Douglas (1867), 
16 W. R. 268.— IR. 

PART VL SECT. 3, SUB-SECT. 2.— A. 

1144 xl. .] — Pltf. was induced 

to buy certain lots of land at R, by 
the representations of the vendor's 
agent that a near-by block of land was 
a public park to the free user of which, 
as a bathing beach & recreation ground, 
pltf. & his family would be entitled, 
The vendor, who owned said block, 
afterwards fenced it off & demanded 
a fee from pltf. & others for admission 
to it : — Held : on the ground of 
estoppel, pltf. was entitled to a declara- 
tion tJiat he & all persons olaiming 
through or under him were entitled 
to free passage to Sc free use of sold 
blook at all umes as though it were a 
public park, to an inlnnotlon restraln- 
mg vendor from doing anything to 
prevent such passage & use. — Hugo ». 
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Low, [1928] 4 D. L, R. 315 ; [1928] 2 
W. W. R. 710; on appeal, [1929] 3 
D. L. R. 725 ; 2 W. W. R. 55; 28 
8. L. R. 592.— CAN. 

1144 xil. .] — Pltf. municipality 

having beoome the tax-sale purchaser 
of a quarter section of land leased It, 
before obtaining title thereto, to the 
deft, on the crop -payment plan. After 
deft, had put in me crop the registered 
owner Interfered with deft. *8 possession 
Sc he invoked the asalstanoe of pltf’s. 
officials to protect the crop from the 
registered owner. They decided that 
pltf. would seize the crop for arrears 
of taxes due by the registered owner. 
Pltf, '8 secretary made out the seizure 
& handed a notice of seizure to 
, & deft, accepted It & treated 
It as a seizure of a quarter of the crop 
for the arrears of taxes. Later deft, 
removed & disposed of all the crop. Sc 
pltf. sued for the value thereof : — 
Held : oven if the arrangement did not 
amount to a valid seizure deft, oould 
not, under the olroumstanoes, be heard 
to say that It did not. — Heart’s Hill, 
Rural Municipality v. Helmer, 
[1930] 2 W. W. R. 635 ; 3 D. L. R. 
1004 ; 24 S. L. R. 618.— CAN. 

sd. As to favU for 
fact that pltf., the driver of a vehicle 
which come Into collision with a motor 
car, stated immediately after the 
accident that he misjudged the dis- 
tance of the motor oar : — UekL : not to 
raise any estoppel.— H unt v. Morgan 
(Alta.), [1926] a W. W. R. 804 1 [1927] 
1 D. L. R. 267.— CAN* 



VoL XXL— Estoppel. Cases 1148a— 1267. 


common with A. of the 600 quarters, with the 
right in W. & Oo. to assign their interest 
therein to pltfs., although no appropriation of 
the 200 quarters had taken place : — Held ,* (1) 
pltfs. had no claim to the maize ; (2) defts. & 
A. were not estopped from denying that pltfs. 
were the owners of the 200 quarters of maize. 

No doubt property can be acquired by 
estoppel. In one aspect estoppel does not 
create a title but merely enables pltf. to rely 
upon the doctrine & to treat the property as 
if it had been transferred (Sankby, J.). — 
liAtTRIB & MORBWOOD V. DUDIN (JoHN) & 
Sons, [1925] 2 K. B. 383 ; 94 L. J. K. B. 
928 ; 30 Com. Cas. 280 ; ajflTd., [1926] 1 K. B. 
223 ; 95 L. J. K. B. 191 ; 134 L, T. 309 ; 42 
T. L, R. 149 ; 31 Com. Cas. 96, C. A. 

Annotation:-- As to (1) Apld. Re Walt, [19271 1 Oh. 60C. 

1164*. Add, Annotation : — Refd. Vandepitto v. 
Preferred Accident Insurance Co. of New 
York, [1933] A. C. 70. 

1213. Add. Annotation : — As to (2) Refd. Anderson 
V. Equitable Assce, Soc. of the United States 
(1926), 134 L. T. 557. 

1219. Add. CUation:—! B. R. A. 210. 

Add. Annotation : — Aa to {1) Expld. & Dlstd. 
Gateshead Union Assmt. Com. v. Redheugh 
ColUery, [1925] A. 0. 309. 

1223. Add. Annotations : — Consd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. Refd. 
Blay V. Pollard & Morris, [1930] 1 K. B. 628 ; 
SuUivan v. Constable (1932), 48 T. L. R. 369. 

1224a. .] — If, whatever a man's real intention 

may be, he so conducts himself in making a 


contract that a reasonable man would believe 
that he was assenting to the terms proposed 
by the other party, & if that other party 
upon that belief enters into the contract 
with him, the man so conducting himself is 
equally bound as if he had intended to agree 
to the other party’s terms. — SuiXiVAN v. 
Constable (1932), 48 T. L. R. 369, C. A. 

1227. Add. Annotations : — Consd. Houghton v. 
Nothard, Lowe & WUls (1927), 44 T. L. R. 76. 
Refd. Re Porter (William) & Co., [19871 2 
AUK. U. 861. 

1228a. As to performance of statutory duty or 
exercise of statutory discretion.] — Perform- 
ance of a statutory duty, or exercise of a 
statutory discretion, by a corporate local 
authority is not prejudiced by any prior action 
which that authority may have taken without 
aid from the statutes. No estoppel can arise 
in such a case. — Sunderland Corpn. v. 
Priestman, [1927] 2 Ch. 107 ; 96 L. J. Ch. 
441 ; 137 L. T. 688; 26 L. G. R. 64. 

Annotation /—Refd. Stockwell v. Southgrate Corpn., [193G1 
2 AU E. R. 1313. 

1232. Add. Annotation : — to (1) Refd. Bartlam 
V. Evans, [1936] 1 K. B. 202. 

1238. Add. Annotations : — Consd. Hyman v. Hy- 
man. [1929] A. C. 601. Refd. May r. May 
(1929), 98 L. J . K. B. 770 ; Bartlam v. Evans, 
[1986] 1 K. B. 202. 

1247. Add. CUations 94 L. J. P. C. 93 ; 132 
L. T. 511. 

1257. Add. Annotation : — Consd. Huddersfield 

Pine Worsteds v. Todd (1925), 42 T. L. R. 62. 


PART VI. SECT. 3. SUB-SECT. 2.— 
B. (a). 

h5c 2 : the sellers were not estopped 
from proving their ownership of the 
safe. — W alker v. Hyman (1877), 1 
A. R. 345.— CAN. 

.* there was evidence of an 
estoppel. — W est v. OXeary (1894), 
32 N. B. R. 286.— CAN. 

sk. Siaiemeixis relatirxg to siatuiory 
duty.] — Estoppel cannot be invoked 
against a public body in its perform- 
ance of its statutory duty. A board 
of assesBors cannot bai‘gain in taxation 
matters eo as to give rise? to such an 
estoppel. — T ttrnbull Real Estate 
C o. V. Sewell, [1937 j 2 1). L. R. 218. — 
CAN. 

PART VI. SECT. 3, SUB-SECT. 2.— 
B. (0). 

1173 iv. Allegation of 

previcnis judgment — Made by attorney 
ad litem .] — Acquiescence in a judgment 
cannot be presumed & must be un- 
equivocal ; it must be made by the 
party himself or by his attorney 
specially authorised &: it is not binding 
upon tne principal If made by an 
attorney ad, VUem acting under his 
general mandate. — Dubuo v. Corpn. 
Db Marston, [1928J 1 D. L. R. 225; 
[1927 J S. 0. R, 626.— CAN, 

PART VI. SECT. 8, SUB-SECT. 2.— 
B. (0). 

tf. Document evidencing loan.] — 
Where deft, executed a document 
evidencing a loan received by him from 
applt. & constituting an order, for the 
amount of the advance upon a co. 
about to be fonned for the purpose 
of acquiring & conducting resp.’s 
business : — Held : the document con- 
stituted an estoppel which precluded 
reap, from giving evidence to contradict 
or vary the terms thereof, & the money 
advanced, not having been paid by the 


CO. to applt., resp. was personally 
liable on the contract. — Hempenstall 
Bros., Ltd. v. Poulson (1928), 22 
Q. J. P. R. 156.— AUS. 


PART VI. SECT. 3. SUB-SECT. 3.— A. 

1221 i. General rule.] — Dkmingr r* 
Bedell, [19251 3 D, L. R. 1003.— CAN. 

1221 il. .1 — Patterson v. Smith 

(1877), 42 U. C. R. 1.— CAN. 

1221 iii. .1 — Where pltf. induced 

the ot. to grant him a judgment 
recognising deft.^s right to timber : — 
Held : he was estopped from after- 
wards contending that deft, had no 
right to dispose ot timber. — Manley 
V. O'Brien, Re Mackintosh (1901), 
22 C. L. T. 74 ; 8 B. C. R. 280.— CAN. 

1221 iv, .1 — Baker v. Baker 

(1904), 40 N. S. 11. 470.— CAN. 

1225 i. As to poeUion of party 
estopped.] — A party Is not disabled by 
law from explaining a matter of evi- 
dence, only because his explanation 
consists of circumstanoes which Include 
wrongdoing on his part. — Press v. 
Mathers, [1927] V. L. R. 326: 48 
A.L. T. 183; [1927] Argus L. R. 197.— 
AUS. 


sk. Transfer of business.] — Pltf. sued 
deft, for the price of goods sold & 
delivered. For several years pltf. hod 
sold to deft, tailoring materials. Deft, 
carried on a tailoring business, trading 
08 T. S. & Bon. Deft, by deed in 1925 
assigned the premis^M in which he was 
carrying on nls business to E. S. & 
G. S., who continued to trade os tailors 
under the name of T, 8. & Son. No 
assignment in writing was made of the 
business or of the debts due to deft., & 
no notice of the assignment of the 
premises or of any change In the 
ownership of the business was given 
to pltf. Deft, came to the place of 
businese after the transfer & appeared 
to act in relation to the business in the 
same way as before the transfer . 
Held : deft, was estopped from denying 
that at the time the goods whoso price 
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was sued for were sold & delivered, he 
was the owner of the business & pltf. 
was entitled to Judgment. — D unn v. 
Shanks. [19321 N. 1. 66.— IR. 

am. Payment of mortgagee — Assign- 
vxeni of mortgage as colUiteral — Payment 
by mortgagor to assignee.] — Where a 
mtgor., knowing that mtgee. has been 
fully paid, permits mtgee. to assign 
the mtge. to a bank as collateral, 
continues to make payments of interest 
& principal to the bank, he will be 
estopped from pleading that the mtge. 
has been fully discharged. — Royal 
Bank of Canada v. Green, [19351 2 
J). L. R, 724 ; 9 M. P. R. 387.-~CAN. 


PART VL SECT. 8, SUB-SECT. 3.- B. 

1283 li. .] — The fact that a 

person, who has recovered a judraient^ 
takes part in a reference directed 
thereby, does not bring him within 
the rule that a person, who after 
recovering a Judment puts it into 
effect & accepts benefits under It, is 
estopped from appealing therefrom. — 
Mainfroid V. Mainfroid (AJta.), 
[1926] 4 D. L. R. 1060 ; [1926] S 

W. W, R. 617.— CAN. 

1241 1. Property afterunrds 

claimed under another title.) — Connors 
V. MyatT (1915), 49 N. 8. K. 139.— 
CAN. 

1243 i. subsequently acquired 

by possession, ] — Smith v. Smith (1884), 
5 0. R. 690.~CAN. 

Qi. Sale of reversionary interest.) 

— Fleming r. West (1881), 14 N. S. R. 
(^ R. & G.) 294 ; 1 C. L. T. 709.— CAN. 

a i. AeccpUince of credit from un- 
anthonsed ageni.y—A co.. knowing a 
\rendor of goods was giving it credit 
In a case wnere the person buying on 
its behalf has no pi'oper authority so 
to do. is estopped afterwards from 
disputing liability on the ground of 
want OT authority. — G reat West 
Saddlery Oo. v. Canadian In<K)T 
Iron Co., [19241 4 D. L. R. 881.— 
CAN. 




Cases 1259—1345. English and Empire Digest Supplement, 

1259. Add. CUaiion .•—132 L. T. 99. 


Add, Annotation : — Retd. Pago v, Scottish 
Insce. Corpn. (1929), 98 L. J. K, B* 308. 

1265, Add, Annotation : — Refd. A.-G. v, Benby, 
[1926] Ch. 696. 

1285a. Acquiescence by trustees — In proceedings 
for administration of trust.] — Boyle v, Boyle 
(1850), 12 Beav. 471 ; 19 L. J. Ch. 246 ; 15 
L. T. O. S. 498 ; 60 E. R. 1141. 

1294. Add. Annotations: — Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670; British & North 
European Bank v. Mzstein, [1927] 2 K. B. 92. 

1297a. Preparation of deed by solicitor.] — con- 
veyance was made by L. to his son for the 
purpose of giving the latter a colorable 
qualification to kill game ; — Held : the solr. 
who prepared & attested the deed, knowing 
the purpose for which it was to be used 
& himself actively furthering the object of 
the parties, could not afterwards, in trover 
by the son for the deed, contend that nothing 
passed to him under it. — LoitD Wardle 

(1837), 3 Bing. N. C. 680 ; 4 Scott, 402 ; 
1 Jur. 382 ; 132 E. R. 572. 

\Z11, Add, Annotation: — Refd. Sagar v, Ride- 
halgh & Son, Ltd., [1931] 1 Oh. 310. 

1318a. Payment of rent not due.] — The 

predecessors in title of dofts. were owners in 
fee simple of land including both the surface 
& the strata below the surface. They con- 
veyed the land tp pitfs.’ predecessors by a 
deed which contained an exception & reserva- 
tion of all mines & veins of coal in or under 
the land. Defts. & their predecessors worked 
the coal mines under the land & made an 


underground road which was not confined 
to the seams of coal, but was cut also through 
the adjacent strata. Along this road they 
carried coal obtained from mines beyond the 
limits of the land conveyed to pltfs.’ pre- 
decessors. Befte, & their predecessors had 
for some years paid rent to pltfs. in the 
belief that they were bound to do so under 
a licence from pltfs. ; (1) by virtue 
of the exception, the property in the strata 
below the surface remained in defts. suffi- 
ciently to entitle them to construct roads 
therein Sc use them in any way they pleased ; 
(2) the payment being voluntary & made 
under a supposed legal liability created in 
law no obhgation at all, Sc defts. were not 
thereby estopped from setting up their title 
under the conveyance. — Batten Pooll v, 
Kennedy, [1907] 1 Oh. 266 ; 76 L. J. Oh. 162. 

1319a. Objections to account stated not pressed.] — 
Burbough’s Adding Machine, Ltd. v, 
Aspinall (1925), 41 T. L. K. 276, 0. A. 

1326. Add, Annotations : — Consd. Weld v, Petre 
(1928), 97 L. J. Oh. 399. Refd. Anchor Trust 
Co. r. Bell, [1926] Ch. 805. 

1328. Add. Annotation : — Refd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. 

1330. Add. Annotations : — ^Refd. Greenwood v, 
Martins Bank, Ltd. (1981), 47 T. L- R. 607 ; 
Algemeene Bankvereeniging t;. Langrfion 
(1035), 40 Com. Gas. 247. 

1331. Add. Annotation : — Refd. Greenwood v. 
Mai*tm*s Bank, Ltd., [1932] 1 K. B. 371. 

1845. Add, Annotation : — Apld. Ooplovitch v. 
WiUiams (1929), 73 Sol. Jo, 484. 


PART VI. SECT, 3. SUB-SECT. 3.~ 
C. («). 

1260 iv. .J — Estoppel by ao- 

quioaoenoe connotes that the person 
estopped has represented to the person 
who IB Infrlnsfluff hie right that he Is 
nut entitled to complain. & that the 
other party relying: upon this repre- 
sentation has altered his position to hie 
detriment. — Gobinda Ramanuj Dab 
Mohanta r. Ram Charan Das (1925), 
I. L. R. 52 Calo. 748.-~IND. 


1260 V. .1 — Id order that the 

protection of the e(iuitable doctrine of 
acquiescence may be eucceaefoDy 
claimed, the following circumstances 
must subsist. The party claimlngr the 
beneOt of the doctrine must have made 
a mistake as to his legral rigrhts & must 
have expended some money or done 
some act on the faith of bis mistaken 
belief : & the possesBor of the legnil 
rlgrht must have known of the existence 
of his own right which la Inconsistent 
with the rl<?hfc claimed by the other 
party, he must have known of the 
other party's mistaken belief in his 
own rights, Sz he must have encouraged 
the other party in his expenditure of 
money, or In the other acts which he 
has done, either directly or bv abstain- 
ing from asserting his legal right. — 
JaT NABAIN r. JAFAB Bbq (1936), 
I. L. R. 48 All. 353.— IND. 


1260 Vl. r,l — OROCJKKB V. BUT- 

OHINSON (1861), 10 N, B. R. (5 All.) 
139.— CAN, 

1860 vli. -.1 — NauolbB V, 

JBmciNa (1899), 32 N. S. R. 838,--<IAN, 

1262 !. bound — Croum-**Eidry 

on Croum lands,} — R. t>, Oanadlan 
Pacific Railway (Can. Ex.)» 119291 
3 D. h, R. 641 ; 35 Can. Ry. Si. 248.— 
CAN, 

1268 il. Or vUra Ao* 

qniescence cannot rehabilitate ot 


render valid a transaction which is 
vUra vires or lUegai. — O obikda 
Ramanuj Dab Mohanta v. Ram 
ChaBan Dab (1925). I. L. R. .53 Colo. 
748.— IND. 


PART VI. SECT. 8 , SUB-SECT. 3.— 
0 . (b)l. 

1270 Vi. .] — Where under a con- 
tract between pltfs., U.S. citJBcna, & 
defts., a Omadiau co., payments had 
been made In different currenoics at 
different times : — Held : as under the 
contract payments should be in CJaua- 
dian currency, payments made in 

U. S. currency could not opoiato as an 
estoppel, as they were made under 
miBapprebension of rights. — M tfur 

V. Union Natural Gab Co. (1922), 
53 O. L. FL 88.— CAN, 


PART VI. SECT. 3, SUB-SECT. 8 .— 
C. (o). 

sg. Assent to sale of goods — de- 
(ruieseence in condUion of goods ], — 
In an action to recover for work & 
labour In pressing a quantity of 
straw, evidence showed that deft, was 
of opinion that the straw was not in 
a fit condition to be pressed, & that 
be only oonfiented to have the work 
done on pltf, offering to buy the straw, 
k that pltf. subsequontiy mode a sale 
ot the straw which was delivered at 
his request : — Held : pltf. was pre- 
oJuded from rotting up the unmerohaut* 
able condition of th«v straw in answer 
to deft.'s coantowl 0 ln:j for the price 
agreed to be paid,— Pkppard r>. wood, 
PXPPARD V, CAMkIlON (1924), 67 

N. P. li. 222.— CAN. 


sh. In registroHon of motor cor in 
name of another .] — Oaibnb v. Worthy 
(P. E* I.). 11029) 3 D. L. R. 123,— can. 
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PART VI. SECT. 8. SUB-SECT. 8.— 

E. (a). 

m I. .) — Miller v. R., [1927] 

Exch. O. R. 52; ajCTd., [1928] S. C. R. 
318 —CAN. 

an. Applwoiion of doctrine — Gim- 
rantee iiiduced by fraud — Delay in 
repudiation .] — A. woe induced to gua- 
rantee a debt by fraud of debtor. 
On learning of the fraud from the 
creditor be did not repudiate the 
^arautoe : — Held : it was afterwards 
too late to set a defence based on tbe 
fraud. — M antle Lamp Co. of Ameiuca 
». Nixon, [1 924] 3 D. L. R. 1 073*— CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— 
E. (b) ii. 

to. Delay in taking seoarUy — 
Creditor estopped from relying on agrees 
inert ( by debtor to give eecuriiy.'f-'Re 
McIntyre, Trcstek v. Canada Metal 
Go., 119251 2 D. L. R. 889 ; 6 C, B. R. 
♦J29 —CAN. 

Bp, Delay by vendor in giving notice 
that goods not paid for by agent — Agent* s 
drafts on principal duly met] — In an 
action by pltf.. co. against deft. co. 
for the price of gooita : — Held : the 
latter hod accepted the London 
agency's drafts for the goods in the 
belief that the amounts due in respect 
thereof had been paid to pltf. co. Sc 
pltf. 00 . had by Its oonduot Induced 
deft. CO. to believe that such was the 
case, Sc was not entitled to recover. — 
SopwiTH Aviation Sc Enoineebino 
Co., Ltd. v. Maonub Motors, Ltd., 
[1928] N. Z. L. E. 433.— N.Z. 

PART VI. SECT. 8, SUB-SECT. 8.— 

F. (a). 

s J. Adoption of one of two 

aUemative remedies.) — Hutohibon 
Paxton, [1928] 4 D. L. R. 704 ; 63 
0. L. R. 74.— CAN. 


VoL XXI. — ^Eisioppel. Cams 1880 — ^1456a. 


1880. Add. AnnoUdion : — Retd. Benneit v. White- 
head, [1926] 2 K. B. 380. 

1805. Add, Annotation : — As to (2) Retd. AustraliaD 
Bank of Oomtnerce v. Perel, [1926] A. C. 737. 

1402. Add. Annotations :~Dlsid. Reckitt v, 
Bamett, Pembroke & Slater [1929] A. C. 170. 
Reid. Idoyds Bank v. Chartered Bank of 
India, Australia & China (1928), 97 L. J. 
K. B. 009. 

1418. Add, Annotations : — Retd. Re King’s Settle- 
ment, King V. King, [1931] 2 Ch. 294 ; 
Abigail v. Lapin, [1934] A. C. 491. 

1419. Add. Annotations: — ^Distd. King’s Settle- 

ment, King V, King, [1931] 2 Oh. 294. 
Reid, Abigail v. Lapin, [1934] A. C. 491. 

1485a. — — .] — Lactrie & Morbwood v. Dudin 
(John) & Sons, No. 1148a, ante. 

1439. Add* Annotation: — Retd. Re Wait, [1927] 
1 Ch. 606. 

1441a. .] — Held : in order to exclude an 

equity in respect of acquiescence it was not 
necessary that the notice of his claim, given 
by the claimant to the party in possession, 
should disclose any particulars relating to his 
title ; nor, if the claim which he made ex- 
ceeded what he was entitled to, was the 
party in possession justified in disregarding 
it, or supposing it to be unfounded. — 
Clare Hall v. Harding (1848), 6 Hare, 273 ; 


17 L. J. Ch. 301 ; 10 L. T. O. S. 439 ; 12 
Jur. 511 ; 67 E. R. 1169. 

1449. Add. Annotations : — Dlstd. Canadian Pacific 
Ry. Co. V. R., [1931] A. C. 414. Reid. Ariff 
V. Rai Jadunath Majumdar Bahadur (1931), 
47 T. L. R. 238. 

1450. Add, Annotation : — Apld. Canadian Pacific 
Ry. Co. V. R., [1931] A. 0. 414. 

1456a. .] — A colliery projirietor con- 

structed a railway from his colliery across the 
lands of several other persons by agreement, &c> 
his solrs. wrote a letter to deft., across whose 
lands he desired to carry the railway, referring 
to the powers of a local Act of Parliament, 
supposed to enable him to take lands within 
a certain area for roadways, & offering, on 
the part of the pltf., to pay him for the land 
at a fair valuation. Deft, did not reply to 
the letter, & the railway was made across his 
land without further communication with 
him. A year or two afterwards pltf. deft, 
had an interview, but did not agree as to 
the price to be paid for the land, & three or 
four years after the railway was made deft, 
brought his ejectment, whereupon pltf. filed 
his bill for an injunction, charging ac- 
quiescence. The ct., on motion, restrained 
the action, upon pltf. giving judgment in the 
ejectment, & paying a sum into ct. not less 
than the amount of the utmost valuation of 
the land. — Powell v. Thomas (1848), 6 
Hare, 300 ; 67 B. R. 1180. 


PART VI. SECT. 3, SUB-SECT, i.— 
F. (b). 

•q. Special contract denied — Not avails 
able to defeat claims, ] — Stock r. Great 
Western Ry. Co. (1858), 7 0. P. 626.- 

CAN. 


PART VI, SECT. 8, SUB-SECT. 3.— 
F. (0). 

h i. .] — Re Kearney's Estate, 

Whitehurst, Appelt.ant (1927), 27 
S. R. N. 8. W. 386 ; U N. S. W. W. N, 
117.— AUS. 

h ii. .1 — Where a vendor, on 

default of pay moot of an Instalment of 
the purchase price of land, takes out 
an order nisi for foreclosure, he 
cannot afterwards proceed by way of 
execution asatoRt the purchaser. — 
Standard Trust Oo. v. Little (1915), 
31 W. L. U. 769,— CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 
0. (a). 

a l, Manager of futlel— ^Whether 

agent of esrecutora of deceased proprietor.] 
— In an action to recover for seiwices 
rendered & ooal supplied for the carry- 
ing on of an hotel, defte., who were 
exors. of the former owner of the hotel, 
wore hold liable on the grround that 
they were estopped from denying that 
one M., who was operating the hotel 
& had ordered the ooal & services, was 
their manager or agent for that purpose. 
An alternativ'e claim for Judgment 
against M. was dismissed. The exors. 
appealed ; — Held : the evidence did not 
support the finding of estoppel, Sc 
since It had been properly found that 
there was no actual contract between 
the exors, & M. autborlsing him to act 
as their agent or mauager of the hotel, 
the appeal must be allowed ; & since 
there was no appeal or cross -appeal 
against the dismissal of the action as 
against M. the ct, could make no order 
respecting It. — W ilson «. Wilioudu- 
BY, 119341 3 W. W. R. 639.— CAN. 


PART VI. SECT. 8. SUB-SECT. 3.— 
o. (b). 

IT. Ncdionalittt of party .] — Where 
pltf. was ignorant when he made a 


contract that deft, woh a T>orson of 
enemy origin & that under War 
Legislation & Statute Law Amend* 
ment Act, 1918, s. 6, the contract was 
Illegal : — Hebl ; in an action for 
breach of contract, deft, would bo 
estopped fron alleging that the con- 
tract was void on account of his 
enemy origin slnoo the deft, well 
knew that fact. — Branigan e. Saba, 
[1924] N. Z. L. R. 481.--N.Z. 

PART VI. SECT. 3, SUB-SECT. 3.— 

G. (0). 

1425 I. Goods transferred to third 
'mrty — Through third party’s fraud .] — 
Whenever one of two innocent persons 
must suffer by the act of a third person, 
he who has enabled such third person 
to occasion the loss must sustain it. — 
Dominion Paper Co. v. N. Ratten- 
BURY, Ltd. (1933), 6 M. P. R. 411.— 
CAN. 

h 1. .) — Wellband e. Walker 

nvian.) (1911), 36 W. L. R. 408.— 
CAN, 

PART VI. SECT. 3. SUB-SECT. 

H. (a.) 

1488 1. A farm of acgniescence .] — 
Gobinda Ramanuj Dab Moitanta v. 
Ham Chaban Das (1926), I. L. R. 52 
Calc. 748.— IND. 

0 1. .] — ^Departure from an 

assumption upon which another person 
has ac4:ed to his detriment is not i)er- 
mitted to a party who, knowing or 
believing tho other labours under a 
mistake in adopting it, has refrained 
from commoting him when it ;wa8 Ids 
duty to do so Applt. opened an 
account with resp. hank for the piu- 
poses of a business conducted for him 
by his son, & authorised It to pay 
cheques drawn on the account by his 
son & ooimtersiflmed by his wife. After 
some months the son arranged with a 
teller employed by the bank to honour 
cheques on his signature alone. Some 
time later this arrangement fsame to 
the notice of tho applt,. but he took 
no step to stop the practice Sc made no 
communication to the bank Sc in one 
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iiiHLi-nce indorsed negotiable , _ 
mentH so drawn. The practice con- 
tinued. Later applt. brought an 
action against the bank to recover 
moneys paid by it on cheques bearing 
only tho signature of his son : — Held : 
applt. was precluded by his conduct 
from denying the regularity of the 
drawings so made from his accoxmt Sc 
was not entitled to recover the moneys 
claimed. — ^W est v. Commercial Bank 
OF Ausitialia, Ltd. (1936), 55 (J. L. R. 
315.— AUS. 


t I. — — .] — Hutohinson 

BROTHERa & Co., Ltd. tJ. Perkins 
(B. C.) (1908). 8 W. L. R. 16.— CAN. 


•t. Claim to distinctive colour design — 
Objection not raised in trrevioua pro- 
ceedings.] — Pltf. CO., which had adopted 
a certain design of contrasting black 
& white colours for the painting of Its 
cabs, dissimilar to any previously in 
use in the city in which it conducted 
its operations, sought by injimction to 
restrain defts. from using cabs painted 
a similar design of contrasting blue & 
white, on the groimd that, although the 
respective cabs might readily be dis- 
tinguished in daylight, those of defts. 
were so got up as to bo calculated, at 
night, to deceive people Into believing 
them pltfe.' cabs. No Instance of 
actual deception on defts.' part was 

e roved, nor was any fraud 
itentiou of their port to mislead the 
public established ; — fftld : hav- 

ing, In previous proceedings, concurred 
In the painting of defts.' cabs In a 
particular design Sc colour uow hnd 
no ground for complaint. — Bi.ack & 
White Cabs, Ltd. v. Nicholson, 
Nicholson v. Black Sc White Cabs, 
Ltd., [1938J N. Z. L. R. 273.- N.Z. 


PART VI, SECT. 3. SUB-SECT. S.— 
H. (b). 

« .1 — The equitable principle 

prohibiting a party from lying by 
reaping tho benefit of the expendltt re 
of another’s money on his property, 
applied. — Public Property Trustees 
V. Gillis (1881), 14 N. S. R. (« R. & G.) 
262.— CAN. 
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Caaes 147^-1667. 


English and Empiee Digest Sitpplembnt. 


1472. Add. Annotation : — ^Refd. Greenwood v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

1472a. .] — In 1925, a certain piece of land’ 

known as B. Lodge, was sold to J. & M. In 
the conveyance a quantity of timber trees, 
saplings, etc., was excepted out of the sale 
by the vendors, who reserved to themselves 
the right to cut & remove them before 
Oct. 11, 1927. In 1926 pltf. purchased the 
timber trees, etc., & proceeded to cut &> 
remove them. A large amount of the cut 
timber was, however, left on the land after 
Oct. 11, 1927, & in these circumstances J. & 
M. stated that pltf. had lost his title thereto 
& forfeited his right to remove it, & they 
claimed it as their property. As the result 
of an action in 1930 against J. & M. it was 
held that the property in the timber remained 
in pltf. after Oct. 11, 1927, & a certain sum 
by way of damages for conversion against 
J. & M. was at the instance of the judge 
agreed between all parties to the proceedings 
& awarded pltf. In the meanwhile J & M. 
purported to sell the cut timber to the 
present defts. 

Pltf., who had taken no steps to enforce 
the order which he had obtained against J. & 
M., gave notice on June 10, 1930, to defts. 
that the sale by J. & M. to them was in- 
effective, as J . & M. had no title to the timber, 
& requesting the return of the timber to him. 
Defts. having refused & repudiated liability, 
pltf. commenced an action, & by his state- 
ment of claim asked for a sum by way of 


account with deft, bank, & his wife forged 
his signature on cheques & thereby drew out all 
the money left in the account, & she lent it 
to her sister. Pltf., on discovering the facts, 
did not at once inform the bank, but about 
nine months later, when his wife told him 
that she wanted more money for her sister, 
he stated his intention of going to the bank, 
& that night his wife committed suicide. 
Pltf. then went to the bank & told the 
manager about the forged cheques. In an 
action by pltf,, claiming to be credited by 
deft, bank with the amount of the forged 
cheques, the bank pleaded (a) adoption & 
ratification, & (6) that pltf. was estopped by 
his silence from alleging that the signatures 
were forgeries. The tribunal of first instance 
found that the forged cheques were honoured 
through the carelessness of the bank officials. 
There was no evidence that pltf. had ever 
adopted the forged cheques as his own : — 
Held : ratification had no applicability to a 
forged signature, but pltf. was estopped 
from alle^ng the forgeries because his 
silence until after his wife’s death had caused 
the bank to lose their right of action against 
the forger, & therefore the action failed. — 
Greenwood v. Martins Bank, Ltd., [1933] 
A. 0. 51 ; 101 L. J. K. B. 623 ; U7 L. T. 
441; 48T.L.R.601; 76 Sol. Jo. 544 ; 38 Com. 
Oas. 54, H. L. 

AnTwtations : — Apld. lie National Benefit Assuranne Co. 
(1932), 48 T. L. R. 612. Refd. Imperial Bank of Canada 
t\ 11936] 2 All E. K. 367 ; Ollloial TniKtoe of 

'Charity Lauds v. Fomiuan Trust, Ltd., [1937] 3 All K. R. 


damages for conversion ; the conversion 
relied on being the refusal by deft. co. to 
return the timber in compliance with the 
notice of June 10, 1930 : — Held : no special 
circumstances existed sufficient to constitute 
any confirmation by pltf. of any title to the 
timber in J. & M., nor did pltf. by accepting 
judgment in the form he did against J. & M. 
confer any title on them or deft. co. by 
estoppel. — Ellis v. Stenninq (John) Son, 
[1932] 2 Ch. 81 ; 101 L. J. Ch. 401 ; 147 L. T. 
449 ; 70 Sol. Jo. 232. 


85 . 

1537. Add. Annotation: — Retd, H. v. Essex JJ., 
Ex p. Perkins, [1927] 2 K. B. 475. 

1549. Add. Annotation : — Refd* Bernard v, 

WUUams (1928), 139 L. T. 22. 

1550. Add. Annotation : — Refd. Huddersfield Fine 
Worsteds v. Todd (1925), 42 T. L. R. 52 

JL556. Add. Annotation : — Refd. Sowerby v. Lind- 
say (1928), 44 T. L. R. 501. 

1557. Add. AnnotaMons : — Refd. Macaura v. North- 
ern Assce., [1925] A. O. 619 ; Locker & 


1477a. Money paid on forged cheque — Failure to Woolf v. Western Australian Insurance Co. 

inform bank of forgery.]— Pltf. had an (1930), 154 L. T. 667. 


1466 1. Works executed by local 
aut/ior if y.l— S andringham City Corpn. 

Rayment (1928), 40 C. L. R. 510 ; 
[1928] V. L. R. .312 ; [1928] Argufl L, R. 
173.~~AUS. 

1466 ii. .) — A municipal council 

prepared plans, epeolfloations & 
estimates for the oonstmctlon of a 
street formed or set out on private 
property. Before the notice to pro- 
perty owners provided for by the 
Loc^ Govt. Act, 1916, had been sent 
out a ooatroot for the work had been 
entered Into by the council & the work 
commenood. In an action by one of 
the property owners for a declaration 
that the municipality was not entitled 
to a charge on his land for the pro- 
portion -of the cost of making the said 
street alleged to be due by him 
Held : pltL had not by oonducst waived 
compliance with the statutory pro* 
vli^ons nor was he by conduct chopped 
from asserting his rights. — Dunn v. 
Shire of Bra ybrook, (19281 V. L. R. 
464 ; [1928l‘ Agus L. R. 286.— AUS. 

PART VJ. SECT. 8, SUB-SECT. 3.— 
H. (0). 

tk. Registration Of car in name of 
anofAer. H-Baxar v. Grant & GRANT 
(Mon.), [19291 4 D. L. R, 1075; 1 
W. W, li. 281,— CAN. 


PART VI, SECT. 3, SUB-SECT. 3.— 
H. (e). 

Q i. Failure of surety to inform 

creditor of matter leading to discharge oj 
guarantee A — A surety Is under no legal 
duty to the guaranteed party to warn 
him that something he Is doing or some 
misappreheueion he is under may have 
the legal effect of dischaiging the 
suretyship. In an action by an 
employer on an employee's fidelity 
bond the fact that deft. co. which had 
received a letter from pltf.^s solr. 
allowed him to rest under a misappre- 
hension, disclosed by his letter,^ as to 
when the theft was discovered was 
held not to estop the oo. from relying 
on a term In the contract that an 
action thereunder must bo brought 
within specified period after the 
discovery of the theft. — Biroh Lake, 
Municipal District v. London 
Guarantee & Accident Co., Ltd., 
[19811 1 D. L. R. 600 ; [19301 3 
W. W. B. 634.— CAN. 

f Claim by silent partm*.rA 

-Pearson v. Drake, [1937] i 
W. W. R. 12 ; ID. L. R. 417.— CAN. 

sw. Acquiescence of aaent — Bolding 
goods as agerU for safe— Goods seiaed in 
execution.} — Deft., having obtained an 
order in a ot. of petty sessions against 
pltf.'s son, Informed the police in charge 
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of a distress warrant that the judgment 
debtor bad a motor lorry at L.*8 
premises ; that He did not know its 
registered number, but that L. would 
point out the lorr>" to the constable 
executing the warrant. The lorry was 
seljced on L.’s premises. It was the 
property of pltf., & was In the pos- 
session of L. as his agent for sale. L. 
did not Inform the police of pltf.’s 
claim, & refrained from giving any 
information of the seizure to pltf. until 
after the lorry had been sold. In 
an action by pltf. for conversion of the 
lorry : — Held r pltf. was not estopped 
by his agent's silence or conduct from 
asserting that he was the owner of the 
lorry. — Mort v. Barnes, [1928] 
V. L. R. 66.—AUS. 


PART VI. SECT. 8, SUB-SECT. 8.— 
I (a) il. 

B i, On policy ,] — Dorsht v, 

Trans-Oanada Insok. Oo., [1933] 
O. R. 98.— CAN. 

PART VI. SECT, 3. SUB-SBOT. 8.— 
I. (b) il. 

m (p. 387) CitaMon : — For “Agri- 
cultural Insurance Oo. op Water- 
town V. Ansley “ read “ ANblet v. 
Watertown Insurance Co.** 



Vol. XXI. — Estoppel. Cases 1561 — 16(L0a< 


1661. Add, Annotation : — Refd. Albemarle Supply 
Oo. V, Hiud, [1928] 1 K. B. 307. 

ISS^. Add, Annotation Refd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

1593. Add. Annotation : — Refd. Fisher, Ltd. v. 
Eastwoods, Ltd., [1936] 1 All E. R. 421. 

1594. Add. Annotation .’—Refd. Smith v. Kinsey, 
[1936] 3 All E. R. 73. 

1601. Add. Annotation : — Refd. Bishun Chand 
Firm v. Seth Girdhari Lai (1034), 50 T. L. R. 
465. 

1602. Add. Annotation : — ^Refd. Guildford Trust 
V. Goss (1927), 136 L. T. 725. 

1603. Add. Annotation : — Refd. Blay v. Pollard 
& Morris, [1930] 1 K. B. 028. 

1604. Add. Annotations : — Refd. Australian Bank 
of Commerce v. Perel, [1926] A. O. 737 ; 
Jones V. Waring & Gillow, [1926] A. C. 
670 ; Fenton Textile Assocn. v. Thomas 
(1929), 45 T. L.-R. 264 ; Banco de Portugal 
V. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465 ; Midland Bank, Ltd. v. Reckitt 
(1932), 48 T. L. R. 271 ; Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344 ; 
Slingsby v. District Bank, Ltd. (1931), 48 
T. L. R. 114. 

1605. Add. Annotations : — Consd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 


Refd. Lloyds Bank v. Chartered Bank of 
India, Australia & China, [1928] 97 L. J. 
K. B. 609 ; Bottomley v. Bannister (1931), 
101 L. J. K. B. 46. 

1610a. .] — Defts. received a consignment of 

wheat & issued a delivery order for it, which 
came into the hands of B. Upon this 
delivery order B. obtained advances from 
pltfs. Shortly afterwards defts. issued a 
second delivery order in respect of the same 
consignment of wheat. The two delivery 
orders were different, & such as might 
reasonably be supposed to relate to distinct 
consignments of wheat. Upon this second 
delivery order B. obtained further advances 
from pltfs., who were under the belief that 
the delivery orders related to distinct con- 
signments of wheat. B. having afterwards 
become insolvent : — Reid : defts. having 
been guilty of culpable negligence, such 
negligence having been the proximate cause 
of pltfs. loss, were estopped from alleging 
that the two delivery orders related to the 
same consignment of wheat, &> were liable 
to compensate pltfs. for the loss sustained 
by them through the advances to B. — 
Coventry v. Great Eastern Ry. Co, 
(1883), 11 Q. B. D. 776 ; 52 L. J. Q. B. 694 ; 
49 L. T. 641, C. A. 

Annotation Apld. Seton v. Lafone (1887), 19 Q. B. D. 68. 


PART VI. SECT. 8, SUB-SECT. 3.— 
I. (b) iii. 

1 Xo nature of goods delivered. 1 

— Held : the purohaaera were estopped 
from alleging that the firooda were not 
as contracted for. — J. I. Case Thresh- 
ing Machine Oo, v. Mitien (Saak.), 
ri919] 3 W. W. H. 601 ; 49 D. h. R. 
SO.—CAN. 

PART VI. SECT. 3, SUB-SECT. 3.-~J. 

al. Negotiations ndth committee of 
municipal council — Party not estopped 
from ^ting up lack of jurisdiction .] — 
Simon v. Gahtonguay, [19311 2 
V. L. R. 75 : 2 M. P. R, 470,— CAN. 

PART VI. SECT. 3, SUB-SECT. 4.— A. 

JL696 X. .) — Deft, wished to 

g urchase a piece of land &: approached 
. for a loan of the amount which he 
required to make up the price. S., 
without the knowledge of deft., obtained 
from pltf. the money which deft. 


needed, 6c presented a mtge. in pltf.’s 
favour to deft, to sign. Deft, never 
read the mtge., but understood frorp 
the repi'eaentations of S. that the 
writing which he signed was merely 
an acknowledgment of the receipt of 
tho money from S. who, ho thought, 
was advancing it ; — Held : the mtge. 
was not the deed of deft. & he was not 
estopped from alleging that it was not. 
— OooiL V. Clarkson, [1925] 2 D. L. R. 
493 : [19251 1 W. W. R. 1094 ; 35 

B. C. R. 308,— CAN. 

1596 xi. .] — ^As a general rule 

the owner of property is not estopped 
from asserting his title thereto merely 
because his carelessness In the custody 
of it, or of his documents of title, has 
enabled some one to fraudulently sell 
the property to another. — Anaconda 
Oil Co., Ltd. v. Aladdin OiLd, Ltd., 
[1930] 1 W. W. R. 943 ; 3 D. L. R. 
776.— CAN. 

1605 Vi. .] — Where taxes were 

paid to a municipal employee who 


had no authority to receive them ; — 
Held : the fact that the municipality 
kept its tax-receipt books, cashier's 
stamp 8c tax roil in such a manner that 
the employee was enabled to get 
possession of the books, etc., Sc snve 
a receipt for the taxes, did not estop 
the municipality from showing his 
lack of authority, even if it amounted 
to negligence, since such negligence 
did not oocuv in the transaction itself 
8c was not the proximate cause of the 
ta,xpayer’B payment of his taxes to 
the employee. — Riches v. City of 
Moose Jaw, [192.5] 3 D, L. R. 1176; 
[1925] 3 W. W. H. 127.— CAN. 

PART VI. SECT. 6. 

1619 xii. .]— The facts robed 

upon to establish an estoppel of any 
kind shotiid be pleaded In any case 
In which it is Intended to rely upon it. — 
Hughes v. J. H. Watkins & Co., 
[1927] 3 D. L. R. 302 ; 60 O. L. R. 
448; affd.. [1928] 2 D. L. R. 1176; 
61 O. L. R. 587— CAN. 
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Cases 22— 80a. 


English and Empire Digest Supplement, 


EXECUTION. 

Part II. — Matters Common to all Modes of Execution. 


22* Add, AnnofaMon : — Hefd. Weld v, Pefcre 
(1928), 97 L. J. Oh. 399. 


SuB-SBOT. 11 . — Foreign Sovereigns and 
Ambassadors. 

Ambassadors & other dipiomatlo persons.} 
— See Constitutional Law, Vol. XI., pp. 
636-642, Nos. 390-467. 

60. Add. Annotations: — Hefd. Capron v. Oapron, 
[1927] P. 243 ; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

61. Add. Annotaiion : — Refd. Kayley v. Hother- 
sall, [1925] 1 K. B. 607. 

63. Add. Citation [1925] 1 K. B. 607. 

80a. Procedure by Judgment summons.] — In an 
action by pltf. against an unincorporated 
body & seventeen named persons, described 
as its committee, in which pltf. claimed 
damages for libel, judgment was given in the 
High Ct. for deft, with costs. On a bkpcy. 
notice founded on that judgment not being 


complied with, defts. presented a petition 
in bkpcy.; but this petition was dismissed 
by the registrar as being wrong in form, on 
the ground (inter alia) that the petition was 
by an agent on behalf of an unincorporated 
assocn. Sxi others, whereas such an assocn. 
cannot sue or be sued, either in its own name 
or by a purported agent. Subsequently, 
defts. took out a judgment summons in the 
county ct., & the county ct. judge ordered 
pltf. to pay by instalments the sum due 
under the judgment of the High Ot., together 
with the costs of the summons ; — ' 

(1) as procedure by judgment summons is 
a mode of enforcing a judgment & directly 
in connection with the action, as distinguished 
from a bkpcy. petition, which is not, the 
county ct. judge had jurisdiction to make 
the order : — Held : (2) the death of one of 
the successful defts. since the judgment did 
not render it necessary for the survivors to 
obtain the leave of the ct. before they could 
enforce the judgment. — Bundy v. Motor 
Oab Owner Drivers* Association (1930), 
143 L. T. 334 ; 46 T. L. R. 422. 


PART II. SECT. 1. SUB-SECT. 1. 

oL In criminal proceedings.] — A 

criminal proeeediruf is not an “ action " 
within tne meanmg of sect. 2 of 
Execution Act, H. S. B. O., 1924, &, 
therefore, a judgment roooverod in a 
criminal proceeding cannot be enfoi’ced 
imdor sect. 38 thereof. — R. v. Beku, 
fl93«I 2 W. W. a. 574 ; 4 D, L, R. 
805 ; 66 Can. O. C. 295 ; 50 B. C. R. 
444.— CAN. 

PART II. SECT. 8. 

17 iii. .1 — Cullen t>. 

OULLEN (1866), 2 CJh. C3h. 94. — CAN. 

17 iv. .J— Re MoLelan 

(B. C.). [19261 I W. W. R. 198.— CAN. 

am. JadgmerU on promissory note 
taken for “ cash ** paumeni on agree'- 
ment for salt of landr^Issue of execution 
on note before sale of Umd — Valid .] — 
OorroN t?. Dempster (Alta.), {19251 
1 W. W, U. 954.— CAN, 

ao. Before action commenced — Mean' 
ing of “ turif.**] — Under Attachment of 
Debts Act a garnishee order may issue 
before action Is oommenoed. In this 
connection has issued a writ in- 
cludes a ** summons ** in the oounty 
ot. — Fleishman u. Allan (T. A.) & 
Sons (1932), 45 B. 0. R. 553.— CAN. 

PART 11. SECT. 4. 

ap. Extension of time for filing 
renewal — Hight of master in chambers 
to grani.] — tie Renewal op a okutajn 
Execution, (1917 j l W. W. R. ii8. — 
CAN. 

at. — — .1 — There is no authority for 
an extension of the time tor renewal of 
an execution either before the execu- 
tion has lapsed for wcint of renewal or 
after that date. There is no doubt an 
inherent power In the ot. in exceptional 
( OSes to make an order nunc pro tunc, 
e.g., where an oflioer of the ot. has 
frustrated an application to renew. 
An execution, by statutory provision 
carried into the Rules, has force for a 
fixed period. At the end of that 
period, unless previously renewed, it is 
not in force, however meritorious It 
may appear to overlook a slip or 
omission of pltf. ht renewing mtbin 


the time, there Is no provision war- 
ranting that procedure. — J ounston v. 
Dimond, 119341 3 W, W. R. 340.— CAN. 

PART II. SECT. 6, SUB-SECT, 1. 

• 0 . Solicitor purporting to act for one 
defendant'-'-AmhorUv to act for second 
only — Validity of execution against first 
defendant. { — Overn v. Strand, [1931] 
S 0. K. 720 ; [19321 1 D. L. R. 490.— 
CAN. 

PART II, SECT. 6, SUB-SECT. 8. 

Bg, One tortfeasor assignee of judg- 
ment — May not issue execution against 
joint tortfeasor.] — A Judgment in tort 
wcw euslgned by the pltf. to one of the 
joint defts. : — Held : the assignee 
could hot issue execution against the 
other deft., since he had no right of 
contribution against him. — R eid v. 
Acorn & McDonald, (19321 3 D. L. R. 
239 ; 4 M. P. R. 341.— CAN. 

PART II. SECT. 8, SUB-SECT. 1.— B. 

sk. Amount recoverable - — Judgment 
debt efr sir years* interest.) — Kaulbaoh 
V. Lavender (N. S,), [1929] 1 D. L. R. 
238,— CAN, 

PART II. SECT. 8, SUB-SECT, 1.— 
C. (0). 

o 1. ,] — The assignee of a Judg- 
ment debt can enforce execution only 
after obtedning leave under K. B. 
Rule 451, even though the assignment 
expressly purports to assign the execu- 
tion issued by the Judgment creditor. — 
Ck)NDON V. Oassall & Dbinklk, [1928] 
3 W. W. R. 719.— CAN. 

PART II. SECT. 8. SUB-SECT. 1.— H. 

sm. Debt Adjustment Acts,-^Ap- 
plication to pending actions, j — In a 
foreclosure action begun before Debt 
Adjustment Act, 1932, came into force, 
an application for a linal order of fore- 
closure can be entertained although the 
provisions of sect. 6 of said Act have 
not been complied with. Sect. 5 of 
said Act applies to the bringing or 
continuing of the actions therein 
referred to 6c the effect of the words 
** or continued ** is that the sect. 
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applies to the ooutinulng of actions or 
proceedings begun when the Act came 
into force ; sect. 6, however, which 
does not contain the words “ or con- 
tinued applies only to the bringing 
of the actions or proceedings therein 
referred to. — K ddy v. Stewart, [1932] 
3 W. W. R. 71 ; revsg., [1932] 2 W. W. 
R. 699.— CAN. 

sn. Whether applicable to execu' 

tion on judgment for tort .] — Under Debt 
Adjustment Act, 1933, a permit from 
the Debt Adjustment Board is not a 
prerequisite to the Issue of an execution 
on a Judfirment recovered in an action 
founded on tort. — Hill v. Baade (No. 
2), [1934] 2 W. W, R. 16.— CAN. 

gp. Right to initiede proceedings 

by wa/y of garnishment.] — Hutohison 

V. Conn, AnderRon v. Conn, [1933] 2 

W. W. R. 505.— CAN. 

gj., — — .]— Sub -sect, (5) of 

sect. 7 of Debt Adjustment Act, 1934, 
applies only to garnishee proceedings 
which ai*o incidental to the classes 
of actions enumerated in sub- 
8©ct. (1) (a) of said sect. Therefore, 
ganushee proc.ecdlngB in an action 
under the small debt procedure are not 
subject to the restrictions of sub- 
sect. (5), even where wages or salary 
arc sought to bo attached. In view 
of the language of said sub -sect. (6) 
the words “ actions or suite ** in sub- 
sect. (1) (a) include garnishee proceed- 
ings. FILER V. MEYERfi & CANADIAN 

Na'HONAL Ry8., [1937] 1 W. W. R. 
554.— CAN. 

gt. Rerwers of sheriff .] — ^Debt 

Adjustment Act, 1934, does not 
prevent the placing of aa execution in 
the sheriff’s nands for the purpose of 
investigating whether anything can he 
realised thereon, or prevent the sheriff 
from making inquiry in pursuance 
thereof & reporting to the execution 
creditor. — Qeoboia Investment Oo„ 
Ltd. V. London Bttildino & Invbst- 
MEJTT 00., Ltd., £1936] 1 W. W. R. 3. — 
CAN. 

sz. Orderly Payment of Debts Act, 
1932 — To what judgtnents applicabU.)r- 
Held : the amount referred toln Orderly 
Payment of Debts Act, 1932, s. 2 (1) la 



S7f Add* Annotation : — Refd. JNewport v. 

rougher, [1937] Oh. 2U, 

86a. Against eo-Surety— Judgment debt paid by 
surety.] — Where a surety has paid a judgment 
debt & has obtained an assignment of the 
judgment under Mercantile L*aw Amend- 
ment Act, 1850 (c. 97), 8. 5, he must obtain 
the leave of the ct. under It. S. C., Ord. 42, 
r. 23, before he can issue execution against 
bis CO- surety to enforce contribution to the 
judgment debt. — K ayley v. Hotheb8AI.l, 
[1925] 1 K. B. 607 ; 94 L. J. K. B. 348 ; 132 
L. T. 408 ; 69 Sol. Jo. 310, C. A. 

146a. Omission to claim costs.] — Where* 

at the trial, the judge grants a certificate for 
speedy execution under 1 Will. 4, c. 7, s. 2, 
pltf. should issue one writ of execution for 
the amount of the damages & costs. Where 
deft, had been arrested under a ca. aa. for 
the dama^gea only, & had paid them, & been 
dischai'ged out of custody, the ct. refused to 
allow pltf. to issue another ca, an. for the 
costs. — Smith v. Dickinson (1844), 5 Q. B, 
602 ; Dav. ^ Mer. 468 ; 13 L. J. Q. B. 151 ; 
2 L. T. O. 8. 308 ; 8 Jur. 123 ; 114 E. 11. 
1376. 

260. Add, Annotation : — Refd. Re A Debtor, No. 
549 of 1928, [1929] 1 Ch. 170. 

262. Add, Annotation : — Refd. Re Judgment 

Debtor (1935), 51 T. L. B. 524. 

263. Add, Annotation : — Refd. Re Judgment 

Debtor (1935), 51 T. L. R. 524, 

313. Add. Annotation: — Refd. Maitin v. Benson, 
[1927] 1 K. B. 771. 

318. Add, Annotation : — Refd. Macaulay v. 
Guaranty Trust Co. of New York (1927), 44 
T. L. R. 99. 

366a. Payment of irrevocable sum — ^Title of plaintiff 
not proved — Should not be ordered.] — ^ITtf. 

was the widow of a man employed by deft. 
CO. as a derricker. The deceased had left 
the barge on which he was employed 
volunteered to act temporarily as tipper on 
a second barge in order to relieve a fellow- 
workman. The fellow- work man was in fact 
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a director of the co., but at the time he - 
acting merely as a foreman over the job, & 
was not there as representing the board of 
directors. While engaged as a tipper in these 
circumstances he stumbled eSc fell into the 
hold, sustaining minor injuries. He was 
removed to hospital & given an anaesthetic 
under which collapsed & died. The 
post-mortem exaniinaiion showed that he 
had a diseased heart, but neitlier the history 
of the man’s acti\aties nor the use of a 
stethoscope did or would liave disclosed the 
man’s condition. At the trial it was held 
that tlie death was due to the negligence of 
defis., who W(Te ordered to pay to pltf. 
£785, of which sum £300 was not t<» be 
recoverable in any event. On appeal : — 
Hold: (J) on the facts there was no negli- 
gence* on the part of the defts. ; (2) the fact 
that the f ellovv -worker was a member of the 
board of directi^rs did not in a case where he 
was in fact acting as a foreman bar the 
defence of common employment ; (3) on the 
work upon which the deceased was engaged 
at the time lie was merely a volunteer the 
defence of volenti non fit injuria applied ; 

(4) the administration of the ana3sthetic was 
not a wrongful act intervening between the 
accident (fc the death, & could not be relied 
on as a (;ase of novua actm inierveniena : 

(5) where there is an appealable matter, the 
<*t. should not, as a condition of granting a 
stay of execution, order to be paid to pltf. 
<fc to be irj’eooverable in any event any sum 
to which it is possible that it may ultimately 
be decided that pltf. has no title. — Bi.oor v. 
Liverpool Dbhrtckino & Carrying Co., 
Ltd., 1 1936] 3 All R. R. 399, C. A. 

380. Add. Citaiion : — aub nom. Walter v. Davies. 
Rx p. Glamorgan (former Sheriff), 31 
L. T. 0. 8. 169. 

392a. — — .] — If a pltf. or his attorney has received 
the debt & costs, in a case where the debtor 
had been taken in execution, it is the duty of 
pltf. or his attorney to discharge him ; & so, 
if he tenders the amount, it is the duty of 
pltf. or his attorney to discharge him, & the 
omission to do so is primd facie evidence of 


the amount of the ori^al Judgment & 
the application of the clause is not 
affected by the fact that that amount 
has been increased by interest, costs 
of execution or costs of an appeal so 
as to bring it over $800. — Dominie v. 
&TBTK, [1935] 2 W. W. R. 555 ; 4 
D. L. R. 269 ; 43 Man. L. R. 262.— 
CAN. 


PART II. SECT. 8, SUB-SECT. 2. 


89 1 . AjStdavit in mpport — Attachment 
of property of ctbacondinQ ddtior — Ooa* 
fcn/s.l — Re liONo, Ex p. Moons (1883), 
23 N. B. R. 229,— CAN, 


89 U. Sufft-dmey of-^ Action by 

ttoo plaintiffs,] — In an action by 
two pltfs. an attachment order imder 
K. B. r. 814, should not be made 
where the affidavit In support of tho 
application for the order states that 
defts. are Justly & truly indebted 
to pltfs. or one of them or are legally 
liable to pltfs. or one of them,** since 
this Is not that positive & deftnlte 
statement of indebtedness or liability 
whioh the rule requires. — Fields v, 
Northland Co., 11933) 1 W. W. K. 
734 ; 2 D. L. H. 366; 29 Man. L. 
200.— CAN. 


PART II. SECT. It. 
rI. iMor proceedings under Absconding 


Debtors Acl.\ — field!: a subsequent 
execution was defeated. — Kerb e. 
ScovTL (1870), 13 N. B. It. (2 Han.) 16. 
—CAN. 


PART IL SECT. 16, SUB-SECT. 1. 

254 I. Appeal from judgment .] — The 
bi-oad principle in India as recrards 
execution matters is that time is not 
computed from the date when the 
right to apply accrues, but is post- 
poned in oases where there is an appeal. 
— Naoendranath Banerji V. AMBI- 
KACHARAN ChlAICRAVARTT (1929), 
I. L. H. 57 Calc. 649.— IND. 


PART II. SECT. 13, SUB-SECT. 4.— 
B. (a) I. 

315 ill. .] — In the absence 

of special circumstances. Sc where it 
was unlikely that leave to appeal 
would be granted by the Privy Council, 
the Appellate Div, refuaed to stiiv 
execution of a Judgment for £2,80 1 

Z Sc £1.414 costa pending an 

application to the Privy Council for 
special leave to appeal & refuaori also 
to order that security de restitueruio 
should be given by the party levying ^e- 
outjon.— F wmeb V. Thornton, (1929) 
App. D, 17. — 8. AF. 
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PART II. SECT. 15. SUB-SECT. 4.— 
B. (a) U. 

p^rnnUed only as 
MU it pending .] — 
SCUILLI V. 1*LANTA (1928), 39 B. O. R. 
450.— CAN. 

PART IL SECT. 16. SUB-SECT. 6* 

sj. Protection of successful party’s 
Inierrsta.)— Upon motion by defts. for 
stay ponding app<*al ; — Held: the ct. 
had Inherent Jurisdiction to stay pro- 
oeedlngs. but a stay should not be 
grante(i unless defts. could dtwiso a 
scheme by which pltfs. would be 
adequately protected. — BArri.f: Cbekk 
Toasted C<mv Flake Co. v. Kellooo 
Toasticd Corn Flake ('Jo. (1924). 55 
O. L. R. 127.— CAN. 


art II. sect. 19, SUB-SECT. 4.— 

E. (c) i. . 

si. Necessity for actual seizure,]— 
eforo there is ooy right to act upon a 
mloviii bond there must bo a repJevhi, 
this involves the actual seizure of the 
(Odd 3: putting them in the hands of 
— soorr V. Smith (1932), 6M. P. R, 
L — CAN. 

iVRT II. SECT. 20, SUB-SECT. 1. - 
A. (a). 

386 li. .1 — McDonald v. 

ITCHKLL (1878), 12 N. 8. E. (3 R. 
C.) 274.— CAN, 



CasM a98a-~615( BngOiISH jUSTD Emfibe 

malice (pARsaa, B.). — Tbbbutt v. Holt 
(1844), 1 Car. A; Kir. 280 ; 174 B. K. 811. 

Beld. Caissold V. OratoWey, U910] 2 K. B. 

244. 

417a. Service at writ — On clerk In court.] — Eeld: 


Diobst Sxtpplembnt, 

not good. — BLLieoN v. Piokbbino <1808), 8 
Ves. 810 ; 32 B. B. 877. 

AnnoiaHan : — ^Beld. Ward v. AroJi (1839), 8 L. J. OJl 2fi6. 
417b. Sheriff’s officer remaining In house — Until 
money pald.]~r-MooBB v, Bbamlont (17^5), 6 
Term Eep. 137 ; 101 B. B. 476. 


Part Ml. — Particular 

512. Add, Annotations : — As to (3) Refd. The 
Beldis, [1936] P. 61. Generally, Refd. The 
Point Breeze, [1928] P. 135. 

556a. .] — Hodges v. Marks (1618), Cro. Jac. 

485 ; 79 B. B. 414. 

563a. .] — A sheriff’s officer, having a 

fi, fa. against A., called at his house when he 
was from home, waited till be returned, & 
then informed him of his business : — Held : 
sufficient evidence to warrant the jury in 
finding that the writ was executed at the 
time of the officer’s entry. — ^Bird v. Bass 
(1843), 6 Man. & G. 143 ; 5 Scott, N. B. 928 ; 
1 L. T. O. S. 231 ; 134 E. B. 841. 

574a. .] — Anon. (1704), 6 Mod. Bep. 

106 ; 87 E. B. 864. 


Forms of Execution. 

574b. .] — Bubdett V. Abbot (1811), 14 

East, 1 ; 104 B. E. 601 ; affd. sub nom. 

Bubdett v. Abbot, Bubdett t>. Colman 
(1817), 5 Dow. 166, H. L. 

Annotaiion: — Coiisd. Harvey tJ. Harvey (1884), 26 Oh. D. 644. 

5g2a. Original entry unjustlflable.l — Parke 

Percival V, Evans (1615 ),> Hob. 62; 80 
E. B. 211. 

Annotations: — Refd. Lee v. Gansel (1774), I'Cowp. 1; 
Sandon v. Jervis (1859). E. B. & E. 942. 

614. Add. Annotation : — Refd. English Hop 

Growers r. Dering, [1928] 2 K. B. 174. 

615. Add. Annotation : — Refd. English Hop 

Growers v. Dering, [1928] 2 K. B. 174. 


PART II. SECT. 20. SUB-SECT. 4.— 
A. (a). 

469 i. In action by third party.] — 

Where a third party brings an action 
against the sherifF for seisupe of goods 
under an execution Sc, establishes a 
primd facie case of title as against the 
execution debtor, the eherlfl must prove 
a judgment as well as an exetjution. — 
Kirchhoffer V. Clement (1897), 11 
Mon. L, R. 460,— CAN 

PART II. SECT. 20, SUB-SECT. 4.— 

A. (b). 

sa. Judffment irregular, 1 — A seizure of 
chattels under an execution Issued on a 
Judgment which is afterwards set aside 
as irregular gives rise to a cause of 
action for damages for the trespass In 
taking the chattels out of their owner’s 
possession. — D emers v. Dssrosier 
(N o. 2) (Alta.). [1929] 3 D. L. R. 401 ; 
2 W. W. R. 241.-~CAN. 

PART II. SECT. 20, SUB-SECT. 4.— 

B. (a). 

q i. Onus of proof on 

sheriff — To justify sciffwrc.]— J ohnson 
t>. Buchanan (1896), 29 N. S. R. (17 
R. Sc G.) 27.— CAN. 

PART II. SECT. 21. 

494 i. When ordered .] — Hart v. 
RtTTTAN (1874), 23 0. P. C1.3,-~CAN. 

PART III. SECT. 1. SUB-SECT. 1. 

606 i. In respect of what judgment or 
order — Judgment for instalrnents of pur- 
chase money .] — Worth r. Davie. 
[1917] 1 W. W. R. 616 ; 11 Alta. L. R. 
461.— CAN. 

PART III. SECT. 1. SUB-SECT. 4.— 
B. (b). 

632 iil a. S. P. Howard v. Hioh 
River Trading Co. (1899), 4 Terr. 
L. R, 109.— GAN. 

532 V. .] — Snabb V. Wad- 

dell (1864). 24 U. C. R. 165.— CAN. 

682 vl. Earlier writ not 

renewed within year ,] — Bank op Mon- 
treal v. Taylor (1864). 15 C. P. 107. — 
CAN. 

g I. 1.,] — Hamilton Pro- 
vident & Loan Society v, Campbell 
(1884), 12 A. R. 250.— CAN. 


PART III. SECT. 1. SUB-SECT. 4.— 
E. (b). 

f i, S. P. Hinoks V. SowBRBY (1879), 
4 A. R. 113.— CAN. 

11. Chodslisted.] — Nose worth r 

t». Campbell, [19291 1 D. L. R. 964 : 
60 N. S. R. 377.— CAN. 

PART in. SECT. 1. SUB-SECT. 4.— 
E. (e) U. 

si. Not last coto.] — M cLean v, 
Watson (1858), 2 Thom. 406.— CAN. 

PART in. SECT. 1. SUB-SECT. 4.— 
E. (e) iii. 

sn. Seisin in fee.] — Bdd : not sale- 
able under an execution against goods. 
— Doe (1. Keogh v, Cajmoxtn (1843), 
1 U. C, R. 157.— CAN. 

sp. Interest of assignee of leasehold 
property in lease. ] — Held : not saleable 
under on execution against goods. — 
Doe d. Simpson v. Privat (1848), 5 

U. C. R. 215.— CAN. 

st. Interest in land charged for main- 
tenance.] — Held: saleable under execu- 
tion. — Rathbun V. Culbertson (1875), 
22 Gr. 465.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) iv. 

607 i. General rule .] — Dob d. Ausman 

V. Minthornb (1846), 3 U. C. R. 423. — 
CAN. 

608 Hi. .] — Gilbert v. Jarvis 

(1869), 16 Gr. 265.— CAN. 

■v. Purchaser's interest in land under 
agreement to btty.l — A purchaser’s 
Interest in land which he has agreed 
to buy is not bound by an execution 
against him, unless he has become the 
registered owner. — Hudson’s Bay Co. 
t). Bullock Farms, Ltd., [1925] 2 

W. W. R. 559,— CAN. 

sx. When bound bp execution .] — A 
chose in action is not bound by execu- 
tion put in the sheriff’s hands, but only 
by seizure thereunder. — Rennie v. 
Quebec Bane (1900), 1 O. L. R. 303. — 
CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (•) V. 

Q i, On homestead trans- 

ferred to wife .] — ^Where a husband 
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transfers bis homestead to Ids wife 
who becomes the real manager of the 
larmlug operations with Idm as her 
assistant, the crops grown by her are 
not exigible under an execution, even 
though she admits that the farm has 
been managed in such way because of 
the existence of the execution. — 
Standard Trusts Co. v. Briggs, 

n i D. L. R. 379 ; [1926] 1 

. R. 832 : 22 Alta. L. R. 113.— 

CAN. 

o ii. On wife's farm worked 

by debtor.] — Held : In the circumstances 
the crop belonged to the husband & 
could be seized in execution. — I^aren- 
tkau V, Harris (1884), 3 Man. L. R. 
329.— CAN. 

o Iii. S. P. Slingkrland v. Massey 
Manufacturing C3o. (1894), 10 Man. 
L. R. 21.--CAN. 

p l. Undivided crop — Debtor 

servant of owner of land,] — (jrop Pay- 
ments Act, R. S. S., 1920, o. 126, as 
amended by 1924, o. 28, which allows 
a sheriff to seize & sell the interest of 
an execution debtor in an undivided 
crop, does not apply to a case where 
the debtor’s Interest does not arise 
under a lease, agreement for sale or 
mtgo., but only under an arrangement 
under vrldoh he was to act as manager 
or servant of the owner of the land on 
which the crop was grown.— Donovan 
w. Beliveau (Sask.), [19291 4 D. L. R. 
900 ; 3 W. W. R. 107.- CAN. 

p iL What amounts to 

division.] — Donovan v. Beliveau, 
[1931] 1 W. W. R. 168 ; 1 D. L. R. 
992.— CAN. 


PART III. SECT. 1. SUB-SECT. 4.— 
E. («) vU. 

e i. Intereid in shares.] — Sayre 

e. Gilfoy. [1926] 1 W. W. R. 992.— 
CAN. 

6 il. .] — The ct. has no 

jurisdiction to appoint a receiver by 
way of equitable execution for the sale 
of the equity in shares of a co. — 
Goodbun V. Mitchell (No. 5) (Man.), 
[19201 3 W. W. R. 622 ; [1930] 1 D. L. K. 
580 ; 38 Man. L. R. 395 ; revsg., 38 
Man. L. R, 298 ; [1929] 2 W. W. 11. 
90.— CAN. 

e iil. Interest ofpendor of land .] — 

A vendor who has retained the legal 



-Refd. Spyer p, Phillipson, 


645. Add, AnnoiaHm 

[1981] 2 Ch. 188. 

680« Add, CfiaMon nom, Dickinson 

Kitchen, 8 B. & B. 789 ; 120 B. R. 293. 


Vol. XXI.— Execution. Cases 


Add. Annotaiiom : — ReW. The Beronia <188®)» 
L. R. 2 A. & B. 66 ; Keith v. Burrows U876)j 
1 0. P. D, 722. 


title aa secmrity for payment of Ms 
purchase money, has. until full pay- 
ment has been made, a benoedal 
Interest in the land which, coupled with 
the legal title, may be seized & sold 
under execution. — Weidmaji v. 
MoOlabt, [19171 2 W. W. K. 210: 33 
D. L. R, (J72.-~CAN. 


e iv. 
Titles Act 


J — The provisions of Land 
iii/ies Acz (Alta.) are such, that a 
legal execution against land cannot 
bind an equitable interest in lands 
rerf stored in the name of a person 
other than an execution debtor, some 
f onn of equitable execution is necessary 
lor the pu 0 )O 8 e. — S eat v. The Som- 
MERVTLLB HARDWARE CO., LtD.. [1917] 

CAN ^ 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (6) vUl. 

sa. Article claimed as fixture by third 
T^rty — Interpleader issue directed — 
Effect of.] — Where an artlole seized 
under a writ of execution against goods 
Is claimed by a third person as a fixture 
the directing of an Interpleader issue 
with respect to it In no way decides 
that It Is a chatteL — Findlay v. 
Menzies, [19281 1 W. W. R. 457.— 
CAN. 


PART HI. SECT. 1. SUB-SECT. 4.— 
E. (e) X. 

u i. Paid to debtors solicitor — 

For paymerU of costs of action.] — Held : 
not liable to atlachment . — Re Fort 
Frances Pulp & Paper Co. v. Tele- 
gram Printing Co., Phillipps & 
SOABTH 15. London Guarantoe & 
Accident Co., Ltd., [1925] 4 D. L. R. 
204.— CAN. 

f i. Jn name of wife <Sr son.] 

— Robert Dollar Co. v. Walker 
(1920), 36 B. C. R. 405.— CAN. 

1 (p. 488) i. — — Shares — Company 
outsiae province .] — Shares in a co. 
which has no pleioe within Manitoba 
where service of process may be legally 
made upon It are not subject under 
sect. 14 of Executions Act, R. S. M., 
1913, 0 . 66, to legal execution. — 
Goodbun V. Mitchell (No. 5) (Man.), 
[1930] 1 D. L. R. 680 ; 38 Man, L. 
R. 395 ; [1929] 3 W. W. R. 622 ; 

revy., 38 Man. L. R. 298 ; [1929] 2 
W. W. R. 90.— CAN. 


PART HI. SECT. 1, SUB-SECT. 4.— 
E. (e) xiii. 

t !. Kassop V. Evans (1900), 

8 Nfld. L. R. 396.— NFLD. 

f ii. Not ship sold under 

Admiralty judgment .] — VanEvert v. 
Grant (1862), 21 U. O. R. 642.— CAN, 
il. Property of wife under bill of sate — 
Execution credtior of husband .] — The 
execution crexlltor of husband cannot 
seize a ship owned by the wife tinder 
an unregistered bill of sale. — Dicks 
V. KeayS, 11936] 2 D. L. R. 5S ; G 
F. L. J. (Can. ) 69.— CAN. 


PART UI. SECT. 1, SUB-SECT. 4.— 

£. (•) XV. 


q 1. .] — In order to be entitled 

to an exemption from execution with 
respect to the tools or implements of his 
trade, debtor must have been actually 
foilovnng the trade at the time of the 
seizure. — M oLbod e. Girvin Central 
Telephone Assocn. (Sask.), [1926] 
1 D. L. R. 216; [1926] 1 W. W. k 38 
—CAN. 


« i. Automobile — Used for business. I 
— The judgment debtor, the salaried 
manager of a building oo., claimed 


exemption for an automobile which 
he used exclusively & continuously 
in superintending the erection of 
houses by his co. in different parts 
of the city. The contract between 
him & the oo. did not require him 
to supply an automobile, & did not 
define his duties or the method to 
be followed in performing them ; — 
Held : the antomoblle was hot exempt 
under Exemptions Act, R. S. M. 1913, 
0 . 66, a. 29 ( / ), as amended by 1925 
Act, 0 . 20. — Goldsmith v. Harris, 
[19281 3D. L.R. 478; I192812W.W.R. 
401 ; 37 Man. L. R. 389.— CAN. 

a il. Used for agriculture .] — 

An automobile is not exempt under 
Exemptions Act Amendment Act, 
1935, unless inter alia It Is one used 
for agricultural purposes. — Western 
Groci^, Ltd. v. Kay, [1935] 3 

W. W, R. 320 ; affd., [1936] 1 W. W. R. 
381.— CAN. 

a iii. .] — A motor oar used by its 

owner, whose sole occupation was that 
of a fisherman, to haul fish from the 
lake where they were caught to 
market : — Held : a “ neoessary ” with- 
in Executions Act, R.S.M., 1913, 
8. 29 ( / ), as amended, & therefore 
exempt from seizure. — Zelenisky v. 
ISFIELT), [19351 2 W. W. R. 45 ; 43 
Man. L. R. 100.— CAN. 

sw. Agricultural implements .] — Under 
sect. 29 ( / 1 of Executions Act, R.S.M., 
1913, which exempts infer alia “ agri- 
cultural implements ** to the value of 
$800, the exemption is not restricted 
to one set of Imploments. — B anque 
Oanadibnne Nationalk V. Houde, 
[1985] 1 W. W. R. 421 ; 2 D. L. R. 
808 ; 43 Man. L. R. 27.— CAN. 

sz. Building materiaU .] — Materials 
acquli-ed by a debtor for the purnose 
of building a house on his homestead 
to replace one thereon which has been 
destroyed by fire are not made by 
Executions Act, R. S. M., 1913, or 
otherwise, exempt from seizure under 
executions. The words *' or other 
person following ** mechanic, ai-tisan, 
machinist, builder, contractor,” in 
sect. 39 of said Act must be construed 
as ej'usdem generis. — Rosmus v. Bazay, 
[1936J 2 W. W. R. 175; 2 D. L. K. 
736 ; 14 Man. L, R. 192. - CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) xvi. 


o (p. 493) i. Part ofwoceeds 

consisting of mortgage.] — Held : not 
exempt. — Massey - Harris Co. v. 
SCHRAM (1902), 6 Terr. L. R. 338.— CAN. 

0 (p. 493) ii. Whether pro- 

ceeds exempt. }-~Pxym>rv. Colton (19081, 
1 Sask. L. R. 288 : 7 W. L. R. 820.— CAN. 

0 . (p. 493) iii. Effect of 

Exemptions Ad. R> S. ilf., 1913, s. 40.) 
— Property exempt from seizure under 
a writ of execution, disposed of by the 
Judgment debtor to a third person, 
cannot be reached by the judgment 
creditor, whether on grounds of fraud 
or otherwise. The oontontlon that the 
claim for exemption must be made by 
the debtor is met by the prohibition In 
Exemptions Act, R. 8. M., 1913 (c. 66), 
8. 4(), — SpRtTHS' V. GBKOORTK & 
BOYCUM, [1930] 1 W. W. R. 378 ; 1 
D.L. R.896; 38 Man. L. R. 477.— CAN. 


d <p. 493) 1. .J — Massey tj. 

IoClblland, Baker v. McCleli^nd 
1895), 2 Terr. L. R. 179.— CAN. 

d (p. 493) ii. S. P. Booz t>. Spill^ 
1905), 6 Terr. L, R. 225 ; 1 W. L. R. 
66 ; 2 W. L. R. 280.— CAN. 

h (p. 493) i. .J~~A motion 

5r final judgment for the sale of l^d 
nder a registered oertlfloate of Judg- 
iftnt will not be granted unless pitf. 
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has pleaded In his statement of claim 
or shown by aflftdavlt that the land la 
not exempt as the homestead of the 
debtor. Where a transfer of a home- 
stead Is colourable only & the title is 
held upon a secret trust lor the 
transferor, it does not deprive him of 
his right of exemption. — Dayholos %>. 
Kuniec, [1928] 1 W. W. R. 691.— CAN. 

k (p. 493) i. .1— Pltf. brought 

this action for a declaration that 
executions registered by deft. In the 
execution regiwter In a land titles office, 
against the lands of pltf., were not 
a charge or lien on certain land 
described, which pltf. claimed as his 
homestead, & for the removal of the 
executions from the register : — Held : 
if pltf. had established that the land 
described was his “ homoHtead,” within 
Exemptions Ordinance, It was so only 
for the time that it was occupied by 
the debtor & his family ; there might 
be a change ; & any declaration would 
apply only at the particular moment 
when made. — G ilmore v. Caixiks 
(1911), 10 W. L. R. 545.— CAN. 

k (p. 493) ii. .1 — Pltf. applied to 

have taken off the register of the title 
of land transferred to her by her 
husband, a certain execution obtained 
against her husband, on the ground that 
at the time of such transfer the land 
w'as her hnsband’s homestead Si os 
sneh exempt under Exemptions 
Ordinance. On the facts : — Held : the 
land was, at the time of the transfer to 
pltf., her husband^s homestesad, &, 
therefore, exempt from seizure. — Hart 
V. Rye (1014). 27 W. L. R. 9.— CAN. 

k (p. 493) iii. .1 — A homestead 

under Homesteads Act (Saak.) means 
the homo of the debtor, the actual 
residence of himself & his family, & 
includes the lot upon which the 
dwelling-house Is situate, according to 
the registered plan of the same : — - 
Held : Exemptions Act, s. 2 (10), 
applied.— OVERTON t?. Gkrrity (1916), 
34 W. L. R. 875.— CAN. 


k (p. 493) iv. Whether exemption 

extends to members of family .] — 
Meunier V. Doray (1906), 6 Terr. 
L. R. 194.— CAN. 

k (p. 493) V. Whether exemption 

extends to proceeds of voluntary sale .] — 
There Is nothing in Exemptions Act, 
R. S. A., 1922 (c. 9.5), which carries the 
exemptions accorded a homestead Into 
the proceeds resulting from a voluntary 
sale of It by the execution debtor. — 
John Deere Plow Co., Ltd. v. 
MoEachran, [1930] 1 W. W. R. 622 ; 
2 D. L. R. 796 ; affg.. [1930) I W. W. R. 
561.— CAN. 


k (p. 493) vl. Building used for 

business ,] — Under Exemptions Act, 
R. S. A. 1922 (c. 95), a debtor’s right 
to the homestead exemption is not 
affected by the fact that the building 
occupied In part by him as his home ia 
used In the main for business or other 
pui’poses ; nor is It affected by the 
nature of his title to the land, c.y. by 
the fact that ho is a tenant in common. 
— Re CiHERNiAK Fs'I'ATK, 950 J 1 
W. W. R. 676 ; 11 C. H. R. 325 ; 

[1930] 2 W. W. II. 356 : 3 I). L. R. 
994 ; 11 C. B, R. 444.— CAN. 

k fp. 493) vii. .] — Under 

Exemptions Act, R. S. A., 1922, a 
debtor’s right to exoroptifia with 
respect to his homo is not affected by 
the fact that the building occupied in 
part by him as his homo Is need In tho 
main for business or other purposes. — 
Canadian Credit Men’s Trist 
ASSOCN. V. Umbel & Gillespie Grain 
Co.. Ltd., [19311 3 W. W. R. 146.— 


CAN. 

k <p, 493) vill. Crop grown on 
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by iiubHo aiictioii--> 
^ ^ ^ _ possession — Ewutlon 

creditor p^nt at saleO— iJeW .• the goods 
coi^u not tws taken in execution by such 
execution creditor. — Wooderman v, Bal- 
DOCTK (18 ID), 8 Taunt. 676 ; 3 Moore, 0. P. 
11 ; 129 B. K. 547. 

Armotaiions : — ^Kefd. Aldred t>. Constable <1844), 3 L. T. 


O. S. 299 ; Hickman t?. Cox (1867), 30 I*. T. 0. S. 279 ; 
Barker e. Furlons, fl8911 2 Ob. 172. 

780. Add. Annotation :--^Consd. Leitch (Willia^) & 
Co. V. I^ydon, Barr (A. G.) & Oo. v. Mac- 
geoghegan (1930), 47 T. L. E. 81. 

750. Add. Citation : — previovA proceedings^ S 0. & 

P. 524.. N. P. 


homestead A — Exemptions Act, K. 8. S., 
1920 (o. 61), does not exempt the crop 
g^wn on a homestead. — -liUOiUK v, 
&AUB. [19301 1 W. W. R. 17 ; 1 
D, L. R. 927 : 24 S. L. R. 350.~-CAN. 


k (p. 493) ix. Debtor tmaiU in 

camTTwm.l— The fact that the Interest 
of a debtor in the property occupied by 
him as a home is that of a tenant in 
common does not disentitle him to the 
benefits of sect. 2 (j) of Exemptions 
Act, R, S. A., 1922 (c. 93).— Neve, 
Ranaqhan & Cope, Ltd. v. Mottlet & 
Motley, [19301 3 W. W. R. 109; 4 
n. L. R. 69.— CAN. 


k (p. 493) X. .1— The homestead 

exemption which Is allowed by 
Judgments Act, R. S. M., 1913. is more 
than a mere personal right in the male 
head of the family. Therefore, where 
an insolvent husband made a voluntary 
transfer to his wife of the house, 
valued at $3,600, In which they & their 
family were residing: & on which they 
continued after the transfer to reside, Sc 
a creditor of the husband who re- 
covered judgment against the husband 
shortly after the transfer sought an 
order for the sale of the property with- 
out regard to the transfer : — Held : the 
right of exemption continued, & while 
the Judgment creditor could proooed 
to a sale because it appeared that the 
property was of a value In excess of 
$1,300, yet that such proceedings, if 
taken, must be In accord with the pro- 
visions of the statute, which In parti- 
cular requiro that $1,.300 be provided 
for by the judgment creditor in advance 
of the completion of the sale. Deft, 
wife would In such event be the party 
to whom such amount should be paid. — 
DoanmoN Bank v. Litster, [1933] 
2 W. W. R. 369; 41 Man. L. R. 404.— 
CAN. 


k (p. 493) xi. Personal property 

of Indian — Motor boat .} — A gasolint; 
boat of which deft., an unenfranchised 
Indian, was a part owner ; — I/cld ; 
under the circumstances not to be 
property of an Indian on a reseiwe & 
not property whhih sects. 102 & 105 
of Indian Act, E. S. C., 1927, pre- 
vented from being seized under execu- 
tion.— Pope V. Paul, [19371 2 W. W. R. 
449.— CAN. 

p (p. 493) 1. Personal 

residence not necessary .} — A homestead 
can be “ in the use & enjoyment of the 
widow & children or widow or children,” 
within sect. 6 of Exemptions Act. 
R. S. S., 1930, without personal 
residence by the widow or children 
thereon. The right to use & enjoy 
includes the right to let & to the rents 
&; profits therefrom. Therefore where 
provision must be made for the main- 
tenance & support of a deceased’s 
dependants, 3c it is not feasible nor in 
their interests to continue in actual 
personal rosldenoe of the homeplace or 
homestead, they may claim the rents 
Sc profits therefrom for maintenance 
& support . — He MoEaohen Estate, 
[19331 2 W, W. R. 177.— CAN. 


1 i. .) — When debtor Is in actual 

residence on certain property belong- 
ing to him, such property Is primd 
fade exempt under Exemptions Act, 
R. S. 8,, 1920, k the fact that the wife 
of debtor happens to own a house 
that had been previously used as the 
family home cannot deprive debtor 
of the right to claim the exemption* — 
Salter & Arnold, Rtd. r, Dillman^ 
[19241 2 W. W. li. 1226.— CAN. 


I ii. .} — Under Exemptions Act, 

R. 8. S.. 1920, the home of a debtor is 
free from seizure under execution so long 
as he uses It as his home, even though its 
value is in excess of $3,000. There is 
no power given to the sherifi to sell the 
home & earmark $3,000 of tbe pro- 
ceeds for the benefit of the debtor. The 
intention of soot. 23 of Bkpcy.Act Is that 
the exemptions Act of each province 
should stand unimpaired Sc bo effec- 
tive notwithstanding the fodoral legis- 
lation.— Re Hates, [19311 1 W. W. R. 
301 ; 26 S. L. R. 267 ; r2 C. B. R. 226. 
—CAN 

m (p. 493) 1. .1— 

Baker r. Gn.LUM (1908), 1 Sask. L. R. 
498 ; 9 W. L. R. 4^.— CAN. 

q j — ^M oLatchie V. 

McLeod (1890). 0 Man. L. R. 452.— 
CAN. 

q li. Exemptions Act. AUa . — 

Not applicable against Crown.) — R. 
tt. O’Brien, U9241 1 D. L. R. 222 ; 
[1924] I W. W. n. 104.-- CAN. 

q Hi. Rents dt profits of.) — The 

exemption of a homestead from seizure 
under execution does not extend to 
the rents & profits thereof, beyond the 
personal property spoclfled. — Wilkins 
V. Miner (Alto.), [19271 1 D. L. R. 288 ; 
[19261 3 W. W. R. 778.— CAN. 

q iv. Proceeds of sale of .) — 

There Is nothing In Exemptions Act, 
R. 8. A., 1922, which carries the 
exemption accorded a homestead IntD 
the proceeds resulting from a voluntaiy 
sale of It by the execution debtor, even 
though he is still in the actual occupa- 
tion of It. — Regal DrsTRiBiTTORg, 
Ltd. V. Frbele, [10311 3 W. W. R. 
299 ; 1 D. L. R. 043 ; 26 Alta. L. R. 
279.— CAN. 

q V. Craps.] — The unexpirod 

portion of a lease of land Is not exempt 
under Exemptions Act, R.S.A., 1922. — 
Re SooTT Estate, [1936] l W. W. R. 
325 ; 5 F. L. J. (Can.) 3.— CAN. 

a (p. 493) I. Goods of business — Carried 
on in name of wife — Managed entirely 
by husband .) — Meakin v. Samson 
(1878), 28 C. P. 365.— CAN. 

a (p. 494) I. Income of tmist fund .) — 
Deft.s father devised his estate to 
trustees upon the trust, among others, 
** to pay my eon A. [deft.] the Interest 
of the sum of $800 annually during 
the term of his natural life.” An order 
was made by the master In chambers, 
directing the trustees to pay over the 
interodt, from time to time nocniing, 
to pltf., who was a judgment creditor 
of the son. — Llo yd ». Wallace (1882), 
9 P. R. 335.— CAN. 

a (p. 494) II. Goods of third party 
subjed to landlord* s lien .) — Where goods 
lielonglng to a third party are subject 
to a landlord’s lien such goods are 
liable to execution In respect of a 
mairistmte’s ct, judgment for arroar 
rent, without a separate action against 
the owner of such goods. — CoiiUMBU 
Furnisiuno Co. v. Goldblatt, [1929] 
App. D. 27.— S. AF. 

k <3*. 494) i. .] — Byers v. 

Murphy (1893), 3 Terr. L. R. 169. — 
CAN. 

tk. TVwck of truckman — Exempt .) — 
Re. Lyons. [1934] 1 D. L. R. 432.— 

CAN. 

PART III. SECT. 1. SUB-SECT. 4.— 
E. (f) i. 

710 ill. He Bank op Mont- 
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REAL t». TANNAS, TANNAS V. 

OF Montreal, [19261 8 D. L. R. 1079. 
—CAN. 


PART III. SECT, t, SUB-SECT. 4.— 
E. (I) ii. 

p f. Sale — No change of pos- 
session .) — Judgment In favour of the 
execution creditor affirmed. — l^TTi- 
(4REW V. Thomas (1885), 12 A. R. 677. — 

CAN. 

p ii. Of land.]— Whore an 

agreement for the sale of land provides 
that in case the vendor becomes entitled 
to cancel the contract, he shall have the 
right to enter Into Sc possess any 
improve monta on the land, & to apply 
the net receipts therefrom upon the 
contract, the taking possession by the 
vendor will xirevent tbe goods so 
possessed from being exigible under 
writs of execution against the pur- 
chaser . — Rt Canadian Paoifto KY, 
Co.. Crown Lumber Co. v. MoKbnzib 
(1916), 10 W. W. R. 1370.— CAN. 

ai. .] — Jeanette Duf^is Co. v. 

Hknish, [1932] 2 D. L. R. 811 ; 6 
M. P. R. 1.— CAN. 

sm. Restraint of sale — Interest 
necessary .) — In order for a third party 
claiming an interest In goods seized 
under execution to be able to prevent 
tbe sale of such int-erest, w’hetber in 
whole or in part, he must have an 
exclusive right in such interest, — 
Seitz v. Bank op Montreal, 11933] 2 
W. W. R. 70.— CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) Ui. 

I, H .] — The fact that goods 

exempt from seizure under execution 
are included In a chattel intge. made 
by the debtor does not deprive the 
debtor of his right of exemption. — 
Findlay v. Menzies, [1928] 1 W. W. R. 
457.— CAN. 

0 i. Not in possession of debtor — 

Onns of proa/.] — On an interpleader 
issue between an execution creditor 
& a claimant of goods which, at the 
time of their seizure under tbe 
execution, were not in the possession 
of the execution debtor, the onus is 
on tbe execution creditor of showing 
that the execution debtor was the 
owner of the goods or had an Interest 
therein capable of being seized under 
tbe execution ; & ho must make out 
a rtrimd facie case before the claimant 
can be put to proof of his ooso. — 
Stewart t). Currie. Canadian PAcmo 
Ry. Co, t>, Stewart, [1928] 1 B. L. R. 
842 ; [19281 1 W. W. R. 206 ; 22 Sosk. 
L. R. 361.— CAN. 

PART III. SECT. 1. SUB-SECT. 4.— 
E. (f) X, 

I. S. P. Kilbride r. Cameron 
), 17 O. P. 378.— CAN. 
r ii. S. P. Massbt-Harris V. Moore 
( 15^06), 6 Terr, h. R. 75.— CAN. 

k i. Transfer of property to trustee — 
In fraud of creditors — Attachment sus- 
tained .) — THOMPSON t>. Ellis (1883), 
16 N. 8. R. (4 R. & G.) 807.— CAN, 


(1^67h 


PART III. SECT, t, SUB-SECT. 4.— 
£. (I) xl. 

d (p. 600) 1. .1— 

Seale v. Gray, [19321 3 D. L. IL 667. 
—CAN. 

sd. Property of hutbandStandino 
in name of wife .) — In an aotloxt against 
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L. T. b. a 269 ; 
45 ; 7 W. R. 162. 


V. Sturmby (1859), 32 

23 J. P. 88 ; 5 Jur. N. 8. 


804. Add, Annotation : — Held. Bosworthick: v, 
Bosworthick (1926), 136 L. T. 211. 

805. Citaiiona : — Omit “ 0. A.*’ 


817a. .*1 — Tocock v, Honyman (1602), Yelv. 

6 ; 80 B, R. 5. 

Retd. Moriton v, Stevens (1741), VYUles 
271 ; Giles t>. Grover (1832), 9 Bing. 128. 

836. For “ & flnaUy •* read ‘‘ 

Not flnaily.'* 

880. Add, Annotation : — Reid. Leitch (William) & 
Co. V. Leydon, Barr (A. G.) & Co. v. Mac- 
geoghegan (1930), 47 T. L. R. 81. 

881a. May be compelled to sell.] — A non. (1702), 7 
Mod. Rep. 118 ; 87 B. R. 1135. 

883a. .] — ^Bottomlby v. Heyward (1862), 7 

H. & N. 662 ; 31 L. J. Ex. 500 ; 7 L. T. 44 ; 


158 B. R, 695 ; aub nom. BoTBAWUSt 
Heyward, 8 Jur. N. 8. 1156. 

954. Add. Annotation : — As to (3) Hetd. British 
American Continental Bank u. British Bank 
for Foreign Trade, [1926] 1 K. B. 328. 

961. Add. Annotatio7i : — Retd. He Andrew, 

Ottlcial Receiver v. Standard Range & 
Foundry Co., [1936] 3 All K. R. 460. 

1002a. Who Is purchaser lor valuable 

consideration — Creditor-trustee under deed ol 
assignment.] — Sect, 26 (1) of the Sale of 
Goods Act, 1893, provides that a writ of 
ft, fa. shall bind the debtor’s goods from the 
time when the writ is delivered to the sheriff, 
provided that no such writ shall prejudice 
the title to goods acquired by any person in 
good faith & for valuable consideration 
without notice of the writ. 

A judgment creditor issued a writ of ft, fa, 
1 on June 23 & posted it on the same day to 


a man & his wife, brought by an execu- 
tion creditor of the man, for a declara- 
tion that certain property standinK 
in the name of the wife was oxlalble 
under the execution against the hus- 
band : — Held : the facts & oiroum- 
stances adduced in evidence did not 
warrant the inference that the husband 
Intended to defraud creditors. Fraudu- 
lent Intent should not be found except 
upon substantial grounds 8c upon clear 
evidence. — Uortcutson v. Robinson, 
[1928)2 0. L.K. 343 ; 62 O. h. R. 12; 
am,* [1929] 4 I), h. R. 1072; S. 0. R. 
K6.~-CAN. 

sf. Business carried on by husband 
wife — X>etermination of ownership of 
aoods .\ — Mayland V. Dicks, [1930) 
3 D. L. R. 393.—CAN. 


PART m. SECT. 1, SUB-SECT, 4.— 
E. (f) xii. 

sx. Execution against hirer — Eguifctble 
interest of third party in goods.]— -Cir- 
oumstemoes in which such interest was 
preferred to the execution creditor’s 
claim to the proceeds of the goods. — 
Black a. Drouillard (1877), 28 O. P. 
107,— CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) xiv. 

m 1. Fixtures affixed to 

mortgaged freehold .] — Oarson v, Simp- 
son (1894), 25 O. R. 385.— CAN. 


n i. .] — Ferrib V. Oleghobn 

(1860), 19 U. 0. R. 241.— CAN, 


n 11. C, S. U. C. e. 45. ». 3— 

Effect of .] — Ross v. Simpson (1876), 23 
Or. 652.— CAN. 


n ill. .] — SMiTm Ltd. v. Van- 
couver Cremation Society (1914), 
29 W. L. R. 150 : 20 D. L. R. 214.— 

CAN. 


PART III. SECT. 1, SUB-SECT. 4.- 
E. it) XV. 

p 1 , j — G urnet v. James (ISCO) 

10 U. O. R. 156.— CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) xvi. 

■ I, Assets in ftiiuro.} — An 

execution on a judgment of assets 
in fuiuro Is invalid If Issued without 
leave after application made under 
r. 451.— Smith’s Estate, Cana- 
dian Guarantee Trust (Do. a. 
Delislb, [19241 4 D. L. R. 1288 ; 
[1924] 3 W. W. R. 816.— CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (g) ii. 

81 7 i. Proper^ dill remains in debtor, ] 
— Russell a. Reid, [1928] 1 D. L. R. 
628.— CAN. 

fty. Attachment under Abeeondino 
DditoraAcl, )— Starr a. Munobt (1843). 
3 N. S. R. (2 Thom.) 244.— CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
F. (a). 

c I. .1 — Rapeljk 

(Shkripp) a. Finch (1856). 14 U. C. R. 
249.— CAN. 

y I. Right to place husband or wife of 
debtor in possession.] — Tboiu 5 ;b Act 32 
of 1917. Ord. 25, r. 5. does not expressly 
forbid the appointment of the husband 
or wife of a debtor os a person In whose 
chaw property attached may be left 
by the messenger, a husband who is a 
man of no standing & worth nothing 
is not a suitable person to place in 
charge of property attached in respect 
of a debt of his wife. — Kotze a. .Tohn- 
80N, [1928J App. D. 313.— S. AF. 

PART III. SECT. 1, SUB-SECT. 4.— 

F. (0). 

e i, — Whore execu- 

tion has been lo^od upon goods, 
the sheriff is not bound to leave an 
oflaoer continuously In possession, & 
the absence of such oraoer, if satis- 
factorily explained, does not amount 
to Ruoh an abandonment of possession 
as will entitle other persons claiming 
the goods to take possession of them. — 
Re Murphy (1927), 27 8. R. N. 8. W. 
503 ; 44 N. S. W. W. N, 189.— AUS. 

PART in. SECT. 1 , SUB-SECT. 4.— 
H. (a). 

sz. Place of sale .] — A sheriff cannot 
lawfully sell goods on deft.’s premises 
without his permission, & any person 
going on the premises to purchase may 
be ti’eated as a trespasser. — ^M cMastkr 
a. McPherson (1839), 6 O. S. 16. — 
CAN. 

sa. Payment' — What amounts to .] — 
Caruall a. Montreal Bank (1861), 
21 U. 0. R. 18.— CAN. 

sb. Setting aside sale — After con- 
firmation .] — In the abHOnoe of fraud 
or oollusiou, a sale in execution, which 
has once been confirmed, cannot be set 
aside because the decree under which 
it was held was at first Incorrectly 
drawn up, & has since been amended 
Agha Husain a. Qasim Ali (1925), 
I. L. R. 48 AU, 94.— IND. 


PART III. SECT. I. SUB-SECT. 4.— 
H. (b). 

Bd. NoturUhstanding notice of alleged 
defect in execution.]— McPtiail a. 
McKinnon (1868). 7 N, 8. R. 168.— 

CAN. 


PART III. SECT. 1. SUB-SECT. 4.— 
H. (i) fi. 

916 vii. .1— An execution 

creditor can take only the priroise 
interest, & no more, which the debtor 
possesses in the property ^ized.— 
t McLean, [1928] 4 D. L. R. 
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917 ; [19281 3 W. W. R. 328 ; 37 Man. 
L. R. 525.— CAN. 

if. Purchaser estopped from daiming 
goods as his own .] — Ruttan a. Weller 
(1855), 14 U. 0. R. 44.— CAN, 

PART III. SECT. 1. SUB-SECT. 4.— 
H. (j). 

940 iv. .] — Maofie a. 

Huni’er (1882), 9 P. R. 149. — CAN. 

*g. Proceeds not exceeding amount 
of landlord's claim .] — Where the sheriff 
sells goods for a sum not exceeding 
the landlord’s claim, 8r. the execution 
creditor claims the money, It is a 
sufficient answer to show that the land- 
lord has a good claim to the money, 
although it has not been paid over to 
him. — Lambert a. Clement (1897), 
11 Man. L. R. 619.— CAN. 

bJ. Payment of preference claim for 
wages — When waoe-eamer entitUd to 
preference.}— CAMPBKhL a. (Xeuoh 
(1920 \ 28 B. C. R. 3^'^.— CAN. 


PART III. SECT. 1, SUB-SECT. 5.— A. 

o i. .) — Street a. Glars 

(1840), 3 N. B. R. (1 Kerr) 165.— CAN. 

965 li. .] — Hart a. Rey- 

nolds (1863), 13 O. P. 601.— CAN. 

967 I, In respect of what goods — Not 
iy seized under Absconding 

's Act .] — Stanton a. Johnston 

(1858), 9 N. B. R. (4 All.) 54.— CAN. 

967 ii. Not goods of third party.] 

— Robinson a. McIntosh (1899). 4 
Terr. L. R. 102.— CAN, 


A i. Right of sheriff to inquire 

into claim.] — Where a landlord makes 
a claim for rent to be deducted out of 
the proceeds of an execution, the 
sheriff is entitled to a reasonable time 
to inquire Into the demand ; & where 
the tenant had denied that any rent 
was due, & the landlord refused to 
allow the sheriff time to make the 
Inquiry, the ot. refused the rest of nn 
application to compel Uic sJierlff to 
pav the rent, — Nowliv r. Avdkhho.v 
1849), 6 N. B. n. a All.) 497. —CAN. 

■k. In respect of what goods — Goods 
held under conddimml sale ogreeTnait.]-' 
Where goods in tho possos^ion of a 
tenant under a conditional sale 
mont are seized under an execution 
against the tenaiit the landlord is 
entitled to tho protection of « Anne, 
c. 14, only to tho exigent to which nlfl 
cialin for rent exceeds the conditional 
vendor’s lieu, even though the agree- 
ment waa not registered as required by 
(Conditional Sales Act, & was, there- 
fore, Invalid as against the exocutl »n 
creditor. — O ghlvie Flour Mills Oi., 
Ltd. V. Becker & Wood & Snihur, 
[1931] 1 W. W. R. 278 ; 2 D. L, R. 
445 ; 26 Alta. L. E. 257.— CAN. 
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the sheriff’s officer, who received it at 9 a.in. 
on June 24. At 5 p.m. on June 24 the 
debtors executed a deed of assignment to 
the claimant as trustee for their creditors. 
On June 25 the sheriff took possession of 
the debtors’ goods. The trustee was himself 
one of the creditors, but no other creditor 
had assented to the deed before the seizure : 
— Held : as the trustee was a creditor he had 
given consideration by executing the deed of 
assignment &; thereby releasing the debtors 
from their debt to him Aj he was therefore 
within the proviso to Sale of Goods Act, 
1893 (c. 71), 8. 26 (1 ). — ^Beebes & Co. v. 
Turner’s Successors (1931), 48 T. L. R. 61. 

104<3. Add. Annotation : — Dlstd. lie Fredericke & 
Whitworth, JSx p. Hibbard, [1927] 1 Ch. 253. 

1069. Add. Annotation : — Refd. Re Forder, Forder 
V. Forder, [1927] 2 Oh. 291. 

1224a. Failure to remove goods — Liability to 
execution creditor — ^Measure of damages.] — 

Pltf. recovered judgment against C. for a 
certain sum, the order providing for payment 
by instalments & providing that, in the case 
of default in payment of any instalment, 
execution might issue for the whole debt & 
costs remaining unpaid. 0. defaulted in 
the x^^^-yiuent of one instalment & pltf. 
immediately caused an execution to be 
levied upon C.’s business premises. The 
bailiff, by an assistant, went into possession 
seized certain furnitxire. O. paid the 
amount of an instalment into ct. tSc the 
amount then owing, together with certain 
fees, was £41 19s. 8d. 0. urged the assistant 

bailiff not to remove the furniture, some of 
which C. had agreed to sell. L., a friend of 
C., said tliere was an application being made 
to the ct. to stay tlie execution tliat he was 
ready pay the money into ct. as a deposit 
pending the application. The assistant bailiff 
accepted this arrangement &; gave a ret^eipt 


for the £41 lOs. 8d., stated to be received of 
C. on account of the debt, etc.,” with a note 
at the foot “ paid by L. as deposit pending 
application.” Upon the application being 
made it was ordered that, upon C. under- 
taking to discharge the balance of the debt 
costs by regular instalments & iiaying the 
costs of the execution, the warrant of execu- 
tion should be set aside & the £41 19s. 8d. 
returned to L., but in default of the jiayment by 
C. of the costs of the execution the £41 19«. Sd. 
was to i*emain in ct. to attend tlie further 
order of the ct. Pltf. appealed to the Ct. 
of Appeal. The appeal was allowed & a new 
trial ordered to determine whether L. paid 
the money as agent for 0. or otherwise. The 
coimty ct. judge’s order was held to be irre- 
gular, for, if li. paid as sucli agent, the debt 
was discharged the execution was at an 
end, & no further order could be made with 
regard to it, if he was not an agent no 
order could be made in respect of the sum 
paid as a deposit, as L. was not a party to 
the action. Further, the county ct. judge 
had jurisdiction only to stay th(* execution 
<te not to set it aside. L. was then joined as 
a party & at the new trial the judge held that 
the payment by L. gave pltf. no right to the 
money, being satislied that (’. was unable 
to discharge the instahnt;nts due under tlie 
judgment he ordered the execution to be 
suspended upon the terms of a new order for 
jiayinent by instalments. Pltf. was ordered 
to pay L.’s <josis of that application, A C.’s 
costs of both applications, sucli e.osts to be 
set off against the costs payable by C. to 
pltf. under the ordc^r of the Ct. of Ajopeal. 
C. failed to make any payment under the 
new order for iiLstalments & pltf. tlit^reupon 
claimed from the bailiff, as damages suffered 
by reason of the assistant bailiff’s breacli of 
his duty t(.> remove the furniture seized under 
the exi^cution. the amount of his judgment 
debt, \a,'s costs, (’.’s costs, his own coshs 


PART in. SECT. 1 . SUB-SECT, 7. 

q i. .] — Mahon v. Crowe 

1896), 28 N.S. R (10 R. & G.) 250.-— 

CAN. 

Q II. Sale bond fide.]— On 

an Interpleader Issue between a buyer 
of ffooda from an execution debtor & 
an execution creditor whose execution 
was in the hands of the sheriff prior to 
the sale : — Held : the sale was bond fide. 
it was followed by “ an actual & con- 
tinued change of poesosslon ” sufficient 
to satisfy Executions Act, R. S. S. 1920, 
o. 62, 9. 2, &, the buyer’s absence of 
knowledge of the execution having been 
established, the buyer was entitled to 
the goods under the proviso in said 
soot. — Wilson v. Matthewson Bros. 
& MaUKRNIN, [19281 3 U. L. R. 276 ; 
[1928] 2W.W. R. 136; 22 Sask. L. R. 
543.— CAN. 

q jii, Neceaetty for con- 

tinned change of possession.]— The fact 
that a purchase of goods from a person 
against whom the sheriff held -writs of 
execution was made in the utmost 
good faith does not, under Executions 
Act, R. S. S., 1930, entitle the buyer to 
hold the groods against the execution 
creditor unless he can also establish 
both that he did not know of the 
existence of the execution, & that the 
sale was followed by an actual chanM 
of possession of the goods from the 
debtor to himself which was continued. 
— ^Morrow e. Western Empire Life 
Assubanoe Co,, Ltd., [1933] 2 W. W, 
R. 393.— CAN. 

il. daaionee — Aasionnient not fUed .] — 
Held : the execution prevailed,^ — 


Oarsoallen V . Hoodie (1856), 15 
U. C. R. 92.— CAN. 

sm. Want of noiice of writ — 

Onvs of proof .] — Ross v. Orkighton 
(1890), 40 N. S. R. 131.— CAN. 


PART III. SECT. 1, SUB-SECT. 9. 

»p. On application of Creditors* Relief 
Act. 1922.J — Terminal Grain Oo. v. 
S*ODERBERG, [19251 1 D. L. R. 313; 
[1925] I W. W. R. 9.— CAN. 


sq. — — A seizure of goods having 
been made under execution an order 
was obtained for their removal & sale. 
Before the day set for the sale, the 
debtor paid the whole amount of the 
execution to the sheriff : — Held : the 
money so paid was money “ le-vled *’ 
within Creditors’ Belief Act, 1922, it 
ha-ving been paid by the compulsion 
of the seizure & the means taken to 
realise. — B adiuk v. Moore (Alta.), 
[1 930] 1 D. L. R. 47 ; [1929] 3 W. W. R. 
115.— CAN. 


PART 111. SECT. 1, SUB-SECT. 10.— A. 

1020 i. Return as evidence — Con- 
clusive against sureties .] — 'Shutbr v. 
Graham (1848). 2 U. O. B. 164.— CAN. 

I I, Prisorwr not deprived of 

supersedeas .] — The issuing of a fi. fa.. 
which is not returned, will not deprive 
a prisoner of a supersedeas. — Jackson 
V , Black, Bainbridoe e. Black, 
Cabvill V , Black (1868), 9 N. B. R. 
(4 AD.) 79.— CAN. 

IT. Indorsement of writ] — It is 
a condition precedent to an action 
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under Cos. Act, k. 55, that an execution 
against a co. is returned unsatisfied 
in whole or In part ; & to enable the 
action to be brought, even where the 
CO. has become bkpt., a return is not 
sufficient unless it Is indorsed on the 
writ as required by r, 629, & a certificate 
is filed as required by r. 632. — 
Crowder V. Coleman, [1924] l D. L. R. 
849 ; 1 W. W. R. 374 ; 20 Alta. L. R. 
1.— CAN. 


PART III. SECT. 1, SUB-SECT. 11. 

d i. Convicting claims.] — The ot. 

wlU not grant a rtu© nisi to compel 
a sheriff to pay over money ooUocted 
under execution where there are oon- 
fiicting claims to the fund, but will 
l(^ave the parties to their remedy by 
action. — Scott tJ. Angus (1854), 2 
N. S. B. (James) 183.— CAN. 

e I /Tor money realised by 

bailiff — Onus of proof.}— A sheriff Is 
responsible for all money realised by a 
bailiff in executing a fi. fa., where the 
bailiff was appolntea by & paid by 
the ahorllt, & In an action against a 
sheriff for money realised on a fi. fa. 
by bis bailiff & not accounted for, the 
burden is on the sheriff to prove that the 
bailiff was appointed by the Lieutenant- 
Governor in Omnoll.— Ross v. Fiset, 
[19261 3 D. L. R. 289 ; [1926] 2 
W. W. R. 422 ; 20 Saek. L. R. 653.— 
CAN. 

© a. Time for briTtging — Public 

Officers ProtecHon Act, 1923 (o. 19).J 
— Holden v. Mxlbitrn (Saak.), 
[1927] 1 B. L. R. 271; [1926] 3 
W. W. R. 701.— CAN. 
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the costa of the appeal : — Held : (1) in view 
of the prospective sale of some of the furni- 
ture by (1, there was a chance that in order 
to prevent the removal of the furniture C. 
might have made a payment on account of 
the debt. Pltf. had lost this chance of pay- 
ment by the bailiff’s action, & this chance 
ought in the circumstances to be valued at 
; (2) the bailiff was liable for the amount 
of the costs of the second hearing. The 
costs of the ineffective first hearing & of the 
appeal, for wliich the bailiff was not respon- 
sible, were too remote. — Domink v. Grims- 
DAI.L, [1937] 2 /Vll E. K. 119 ; 10(3 L. J. K. B. 
38(3 ; 150 L. T. 456 ; 53 T. L. R. 498 ; 81 
Sol. Jo. 295. 

1231a. — What amounts to.] — Where* 

imder process of execution from a county 
ct., some goods of a stranger had been taken, 
the mere fact that the execution creditor 
told the bailiff that goods would be claimed 
by a third party, but that such claim was 
not to be regarded : — Held : not to amount 
to a direction to take all the goods, or any 
which were not liable to be seized, so as to 
make the execution creditor personally 
liable. — C ronshaw v. Chapman (1862), 7 
H. & N. 911 ; 31 L. J. Ex. 277 ; 0 L. T. 64 ; 
10 W. R. 323 ; 158 E. R. 738. 

1243. Add. Annotaiion : — Held. Robinson v. Mid- 
land Bank (1926), 41 T. L. R. 402. 


1244. Add. Annotaiion : — Refd. Williams t;. ^Wil- 
liams & Nathan, [1937] 2 All E. R. 559. 

1244a. .] — Where, on a claim being 

made to goods seized by a bailiff, the execu- 
tion creditor does not direct the bailiff to 
give up the goods to the claimant, but 
appears & contests his title in interpleader 
proceedings : — Held : no evidence of a 
ratification by the execution creditor of the 
bailiff’s detention. — Toppin i;. Buckerfibld 
& Cross (1883), Cab. <fc El. 157. 

1250. Add. Citations : — 1 New Pract. Cas. 476 ; 
8tib nom. Rolls v. Senior, 7 L. T. O. S. 60. 

1257. Add. Annotation : — Consd. Swaffer v, Mul- 
cahy, Hooker v. Mulcahy, Smith v. Mulcahy, 
[1934] 1 K. B. 608. 

1281a. Sale without order of court — Sale not con- 
firmed.] — R. V. Blunt (1828), 2 Y. & J. 120 ; 
148 E. R. 857. 

1293. Add. Citation : — 8 Dowl. 97. 

1334a. Appeal from — Lies to Court of Appeal. | 

— Smith v. Tsakyris, [1929] W. N. 39 ; 167 
L. T. Jo 92, C. A. 

1370h. Subject to mortgage by sub-demise.] — 

Smith v. Tsakyris, [1929] W. N. 39 ; 167 
L. T. Jo. 92, C. A. 

1380a. .] — Smith v. Tsakyris, [1929] 

W. N. 39 ; 167 L. T. Jo. 92, C. A. 

1381. In para, for “ case ” read “ estate.” 


PART III. SECT. 1, SUB-SECT, 12. ~C. 

r i. .1 — Mat v. Howland, 

Fitoh & Webb <1869), 19 U. C. R. 66.— 

CAN. 

1280 V. J — A., after 

delivering an execution to a conatabio, 
took him down upon land owned by 
B.. showed lilm hay owned by B,, 
said it was the property of C. The 
constable liaving seized the hav 
under an execution in a suit to which 
B. was not a party : — Held : A, was 
answerable for the oonsequonce of 
what the constable did in obeylug his 
instructions. — Graves v. Spraoue 
(N. B.) (1920), &3 D. L. R. 337.— CAN. 

1280 vi. .] — Deft., having 

obtained an order in a ct. of petty 
sessions against pltf. *8 sou, informed 
the police in charge of a distress warrant 
that the judgment debtor bad a motor 
lorry at L.’s premises ; that he did not 
know Its registered number, but that 
L. would point out the lorry to the 
constable executing the warrant. The 
lorry was seized on L.*s premises. It 
was the property of pltf., & wa.s In the 

E ossesslon of L. os nis ^ent for sale. 

I. did not inform the police of pltf. *8 
claim, & refrained from giving any 
information of the seizure to pltf. 
until after the lorry had been sold. 
In an action bv pltf. for conversion of 
the lorry*. — Held: deft, had so 
intermeddled In the distress as to be 
liable for conversion. — M ort v. Baunes, 
[19281 V. L. R, 56.— A US. 


1243 i. Ratification by creditor — 
Whether giving rise to Hdbiitty-— Wrong- 
ful seizure .] — Where a sherilf acting 
imder a valid writ, by the command. & 
ets the servant, of the ot., seizes rhe 
wrong personas goods, a subsequent 
declaration by the execution creditor 
ratifying & approving the taking can- 
not alter Its character Sc make ifc a 
wrongful taking by the creditor.— 
Ballanttne V. McCulloch & Oo. & 


Sims (B. C.), [1927) 4 D. L. R. 525 ; 
[19371 3 W. W. R. 148.— CAN. 


PART in. SECT. 1 , SUB-SECT. IS.— A. 

o 1, After receipt of attachment.] 

— Held : the sale could not be upheld. 
Sc the attachment must prevail. — 


Riley v. Niagara District Bank 
(1866), 26 U. O. R. 21,— CAN. 

PART III. SECT. 2, SUB-SECT. 2. 

St. Not after dH)t treated by creditor 
as satisfied, ] — Bank op Upper Canada 
t*. Murphy (1850), 7 U. O. R. 328.— 
CAN. 

PART III. SECT. 2, SUB-SECT. 3. 

sv. Delivery of writ — Land bound from 
time of delivery.] — Doe d. Nesmith v. 
Williston (1844), 4 N. B. R. (2 Kerr) 
469.— CAN. 

sw. JVoo/ of.] — The sheriff’s 

deed is primA fade evidence that the 
writ was delivered to the sheriff & 
the land seized Sc sold under it. — 
Mitchell v. Greenwood (1854), 3 
C. P. 465.— CAN. 

PART III. SECT. 2, SUB-SECT. 4.— C. 

1840 i. False return.] — Young v. 
Baby (Sheriff) (1856), 4 0. P. 637. — 

CAN. 

PART III. SECT. 2, SUB-SECT. 5.— A. 

f i. Land of patentee of free grant. ] 

— An execution against the lands of a 
patentee under the Fi^o Grajits & 
Homesteads Act, R. S. O. 1887, c. 26, 
on a judgment obtained for a debt 
Inourred before location of the lands, 
does not operate as a charge against 
the lands when sold by hia devisee, 
even after the expiry of twenty years 
from the date of the location.— /te 
Beatty & Finlayson (1896), 27 O. R. 
642.— CAN. 

1366 i. Land held under joint tenancy.] 
— Lands were conveyed to a man & his 
wife as Joint tenants & not as tenants 
In common : — Held : estates by entire- 
ties having been abolished, the joint 
estate was severable, & the interest of 
one joint tenant could be sold under 
execution.— lie Craig, [1929J l D. L. R. 
142 ; 63 0. L. R. 192.— CAN. 

sx. Land held by tenant in common— 
Claim by other tenants in common for 
rc^ received in excess.] — MoPhehson v. 
McPherson (1883), 10 P. R. 140. — 
CAN. 

gy. .] — Under a judgment 

obtained against a person in a district * 
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Ot. the registrar of the ct., in executing 
such judgment, may seize Sc take imder 
a writ of execution the interests of such 
person in lands as a tenant in common 
& upon the Writ being forwarded to the 
Registrar-General, It is bis duty to 
note it on the folium of the register 
which certifies the title of the registered 
proprietor as a tenant in common. — 
In re Gubs (1927), 28 8. R. N. 8. W. 
226 ; 45 N. S. W. W. N. 32.— AUB. 

BZ. Land held by debtor at time of 
deaih—On Judgment against repre- 
sentative.] — Lands & tenements held 
in fee simple by a debtor at the time ot 
his decease, may be legally taken in exe- 
cution on a judgment against bis exor. or 
administrator. — Forsyth & Richard- 
son v. Hall (1830), Dra. 304. — CAN. 

sb. Estate in hands of executor — 
Judgment against debtor.] — In the Estate 
of Carter, Ascot Timber Co. Pty., 
Ltd. V. (Barter, [19281 V. L. R. 290 ; 
[1928] Argus L. K, 199.— AUS. 

g i. . 1 — Russell v. Russell 

(1881), 28 Gr. 419.— CAN. 

g ii. — Parke v. Riley. 

3 E. & A. 215.— CAN. 

g iii. By heir or devisee — Before 

execution issued.] — Held : a bant') fide 
pui-chaser for value would have a gooa 
title as against creditors. — Rj'in t-. 
Miller (1865), 24 U. O. R. 610.— CAN. 

80 . Land registered in ruinie uf debtor 
— Ownership vested in third party.] 
Held: not oxocntable. — liNioN 

Government (Minister of JuRirou] 
V. Bolam, [1927] App I>. 167.- -S. AF. 


ART in. SECT. 2, SUB-SECT. 5.-C. 
g j, — .] — After a mtge. 

1 fee has bceonio forfeited by uon- 
ayxnent of the inige. money , the 
itgee.’s interest in the premisfjH can* 
ot be sold under an execution against 

— UoE d. Campreli, V. Thompson 
843), 2 Ont. Dig. 3640. — CAN. 

„ lj^ liiyfU of dower in equity of 

Canadian Bank of Com- 
liRCB V. Rolston (1902), 22 C. L. T- 

2 ; 4 O. L. R. 106: 1 O. W. R. 


k i. Interest of unpaid vendor .] — 
The interest of an unpaid vendor of 
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1423*. To cross-references before this case add 1500. Add, Annotation to (3) Refd. Smith v. 
“ See, now. Land Charges Act, 1026 (c. Tsakyris (1929), 167 L. T. Jo. 92. 


land made exigible under an execntlen 
against him by* Land UHtles A-ct, 
K. S. A., 1922, s. 112, inoludes the 
legal estate as aHeoted by the contract 
together with the rights of the vendor 
under the contract ; & it La that estate 
& those rights which are bound by the 
writ Sc may be sold by the aheriif. — 
Morton Sc Co well e, Hoffert, 
3 1>. L. R. 10 ; 11924J 2 

W. R. 529.— CAN. 


k li. Assigned of piirduuer under con^ 
tract of sale ,] — The equltabJc liitei*eet 
of an assignee from the purchawer of a 
contract for the sale of land is exigible 
under a writ of fi. fa. against the land 
of such aaslgnoe. — Ward v, Archer 
(1894), 24 0. K. 650.—OAN. 

k IH. .] — Pltf. sold certain land 

to deft. S. imder agreement for sale, 
whereby he became entitled to a 
transfer npon payment of the agreed 
purchase price Sc compliance with 
stated conditions. Subsequently the 
A. Co. recovered a judgment against 
S., & registered execution In usual 
form against his land. S., after such 
registration, assigned his whole eqult- 
able interest in such laud to deft. T. 
The legal title during this time re- 
mained in pltf. In an action by pltf. 
under the contract, the A. Co. claimed 
a right to intervene as having an 
interest in the land under their wTlt 
of execution : — Held .* having regard 
to the provisions of the Land Titles 
Act, it was evidently tlie intention of 
the Legislature that writs of execution 
should bind only the interests of 
registered owners of land. Sc the 
execution did not bind the equitable 
interest of deft. S. ; (2^ no lien Is 

created by an execution against land, 
only such rights being acquired os are 
given by the Land Titles Act, Sc which 
ore not available as against eqtiitable 
interests. — Canadian Paoifio Rait-* 
WAT V. SlLZER, 3 S. L. R. 162. — CAN. 

sd. Debtor interested in land held bn 
wife — Jnieresi sufficient to disrfuirge 
dchi.]— M acdonadd & Co. v. Tbasdalk 
(1913), 24 0. W. R. 534.— CAN. 

se. What interests may be seised — 
Under amendment to Land Titles Act, 
8. 125.1 — Foss t>. Sterling Loan 
(1915). 8 W. W. R. 569 ; 23 D. L. R. 
540 ; 8 Sask. L. R. 289.— CAN. 


»f. EqwUable interest held as trustee,] 
— C., who had an Interest in certain 
laud, as purchaser from W„ the full 
price not having been paid, assigned 
his interest to pltf. npon trust that the 
latter should support C. Sc bis wife 
for the remainder of their lives, & on 
their death pay all their debts & 
funeral expenses, whereupon the trust 
should oea^e, Sc pltf. should be entitled 
to all the interest of C. In the property 
free from any trust ; Sc pltf. agreed to 
pay to W. the balance of the purchase 
price : — Held : C.'s equitable Interest 
as a purchaser, it transferred to pltf., 
gave the latter no estate In the land, 
save to the extent to which a ct. of 
equity would give O. speciflo per- 
formance or his amement with w., 
Sc that Interest would be taken by pltf. 
as a trust estate, Sc would not be sale- 
able under a vndt of fi, fa, against 
pltf.*s lands. — SIimniab; v. Anderson 
119291 2 D. L. R. 904 i 63 O. L. R. 
428.— CAN. 


PART III. SECT. 2. SUB-SECT. 5.— 0. 

•g. Timber ,] — Where the owner of 
land sells the timber after a writ against 
his land is placed In the sheriff’s hands,/ 
Sc the purchaser outs down Sc removes 
the timber before an Injunction is 
obtained, he is accountable to the 
execution creditor for such timber.-— 
Brown a. Sage (1865), 11 Or. 239. — 
CAN. 


PART III. SECT. 2, SUB-SECT. 7. 

u 1. Where prior assignment 

for benefit of creditors.] — B. made an 
assignment to C. for benefit of his 
creditors. Various executions wore 
Issued against B.’s lands Sc notice 
, thereof filed with the Registrar of 
Titles. C. applied for a certificate 
of title to B.’s lands: — Held: registrar 
must issue the certificate without 
endorsing thereon the exocutions of 
which he has received notice . — lie 
Brooks (1900), 12 W. L. R. 303.— CAN. 

a i. Effect as against assignment 

for benefit of orediUirs,] — ^MoIntyrb v. 
Shaw (1866), 12 Or. 295.— CAN. 

a ii, Effect, as against unrecorded 

deed .] — Grindlet v. Blakib (1886), 
19 N. S. R. (7 R. & G.) 27 : 7 0. L. T. 
.50.— CAN. 

0 I. Effect on judgment mort- 

gage.]— Uetd : a judgment mtge. did 
not obtain prloplty over a judgment 
registered under 3 & 4 Viet. c. 105, 
but not re-registered within five years 
next before the registration of tbe 
judgment mtge. — Reid v. Miller, 
[1928] N. 1. 151.— IR. 

e i, Judgment for alimony .] — 

Where, at the time a judgment for 
alimony Is roglatei*e<3 against the hus- 
band's Interest In certain land held by 
him under an uncompleted agreement 
for sale, ho is in a position to compel 
specific performance of the agreement, 
the judgment is a charge on the hus- 
band’s interest: Sc if, subsequenGy 
to the registration of the Judgment, k 
with knowledge of it, tbe vendor 
accepts from the husband a quit- 
olaim deed of all of the latter’s estate 
Sc interest in the land, the vendor 
holds that Interest subject to the chaige 
until the charge is extinguished. — 
Bmaos V . Carson, [19241 4 D. L. R. 
774 ; [19241 3 W. W. R. 465; 19 

Sask. L. R. 69.— CAN 

e ii. How far binding — Defendant 

mere conduit pipe to convey title from 
vendor to third party,] — Owen v, Lynch 
(1877), 11 N. S. R. (2 R. & O.) 406.— 
CAN. 

6 iii. 5 R. 8, c. 84, s. 21— 

Effect of.] — Loisburo Land Co. v. 

I Tuttt (1884). 16 N. 8. R. (4 R. & G.) 
401.— CAN. 

p (p. 570) !. PHontj/.]— 

An unregistered assignment of a 
mtge. takes priority over the claim of 
an execution creditor under an execu- 
tion registered at a date later than the 
assignment ; & If the Unregistered 

assignment was of the entire mtge. 
there is no interest in the assignor 
which can bo seized & sold under the 
^vrlt of execution. — Marklk v. Sul- 
LAND & Ludoate, [19343 2 W. W. R, 
123.— CAN. 

sh. Duty of registrar — With notice of 
urit of execution — Patent not issued fm 
lands entered as homestead.] — Re 
Claxton (1890). 1 Terr. L. R. 282. — 
CAN. 

tj. Judgment not registered — Priority 
of mortgage.] — Mineral Products Co. 
r, CjONTINENTAL TRUST Co. (1906). 37 
S. C. R. 517.— CAN. 

t (p. 671) 1. .1 — As between tbe 

exeoution creditors of a vendor, & 
the assignee of his interest under an 
agreement of sale, whose assignment 
was acquired subsequently to registra- 
tion of the executions v — Held : the 
Instalment of purchase-money paid 
into ct, should belong to the execution 
oroditops, but as tbe money had boon 
obtained under exeoution, it sbonld 
be treated as money realised from the 
sale of thf» vendor’s interest. Sc being in 
the sheriff’s hands should be subject to 
distribution under Creditors’ Relief 
Act. — Morton Sc Cowell v. HoffeIrt, 
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[19241 3 D. L. R. 10; 2 W. W. R. 
529.— CAN. 


PART III, SECT. 2. SUB-SECT. 8.— A. 

1459 i. RigtU to possession — As against 
third parties in possessUm — Not asserting 
title through debtor, 3 — Edwards v, Ben - 
NETr (1869), 5 P. R. 161.— CAN. 

1459 11. Possession taken 

forcibly .] — Doe d. Peck v. Roe (1845), 
2 U. C. 11. 27.— CAN. 

sm. Xhity of sheriff to retain. 3 — Dob 
d. CitEw V . Clarke (1841), 1 Out. Dig. 
233.— CAN. 


PART in. SECT. 2 . SUB-SECT. 10.— A. 


a (p. 576) 1. Mortgage not 

registered .] — Moffat v. Grover (1855), 
4 C. P. 402.— CAN. 


a (p. 576) ii. In hands of 

receiver .] — A judment creditor can 
sell properties In the bands of a receiver 
of the ct. in execution of a mtge. decree, 
although the receiver, who was 
appointed subsequently to the institu- 
tion of the mtge. suit, was not made 
a party to the suit. — Toomey v, 
Bhufendra Nath Bosk (1928), I. L. R. 
7 Pat. 520.— IND. 

h (p. 576) 1. .] — Jones v. Jones 

(1868), 16 6t. 40.— i3AN. 

bb (p. 576) i. Proof of — In 

ejectment on sheriff *8 deed .] — ^IVIoran v, 
Patton (1853), 10 U. O. R. 640. — CAN. 

bb (p. 576) li. .J— 

Dblisle V. Dewitt (1859), 18 U. C. R. 
155.— CAN. 

bb (p. 670) iii. .)— 

Low V, Hioks (1870), 21 0. P. 113. — 

CAN, 

bb (p. 576) Iv. Relation back .] — 

Tbe title conveyed by a sheriff’s deed 
to land, sold under an execution issued 
upon a judgment recovered in an 8u?tlon 
brought on a former judgment In the 
aatno ct., does not relate book to the 
time of signing the first Judgment, so 
as to defeat a conveyance made 
between the times of signing the first 
& second Judgments.— Doe d. Peabody 
V, Mcknight (1838), 2 N. B. R. (Ber.) 
567.— CAN. 

bb (p. 676) V. To day of 

sale ,] — Although a sheriff’s deed relatee 
back to the day of sale, for tbe purpose 
of defeating intermediate conveyances, 
tiae vendee cannot bring ejectment 
until the execution thereof. — Gaviia.hr 
V. Beaton (1862), 12 C. P. 619.— CAN. 

00 (p. 576) 1. Into debtor* 8 

title ,] — A purchaser of lands on an 
execution, is entitled to recover In 
ejectment against the debtor or his 
representative, without proof of the 
deotor’s title, or that he was In 
possession of the premises. — Moran v, 
Patton (1853), 10 U.C. R. 640,— CAN. 


oc (p. 676) II. To growing crops 

on land sold.]— Ofops growing at the 
time of the confirmation of a Sheriff’s 
sale of the land under an exeontion 
pass with the land to the purchaser. — 
Anderson v. Stasiuk [1926) 1 

D. L, R. 847 : [1926] 1 W. W. R. 107 ; 
20 Sask. L. B. 269.— CAN, 

CO (p. 676) iii. Right to claim 

partition .] — An order made on the 
appln. of purchaser at a sheriff’s 
sole of the interest of a husband, 
holding as joint tenant, for partlGon or 
sale was affirmed . — Re Craig, [19293 
1 D. L. R. 142 : 63 O. L. R. 192.— CAN. 


t (p. 677) 1. No issue for 

tuH) weeks ,] — -John Abell IBJnoine Sc 
Machine Works Co. v. Soott (1907), 
6 Terr. L. R. 302 ; 6 W. L. R. 272.— 

CAN. 


g (p. 577) 1. Land held adversely 

by third party .] — A sheriff selling under 
exeoution Is not within the class of 
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1506. Add* Annotation : — Retd. Campbell v. FoUak 

(1927), 43 T. L. B, 495. 

1536a. Effect of Law of Property Act, 

1026 (e. 20), s. 195 (3).] — A judgment creditor 
obtained a judgment for payment of £1,260. 
A writ of elegit was issued & the sheriff took 
possession of certain freehold land of the 
debtor. The writ was regi^red in the 

creditor made an application for an orJer for 
the sale of the debtor’s interest in the land 
within one year after the date of the judg- 
ment : — Held: sect. 4 of the Judgments 
Act, 1804 (c. 112), s. 4, was not impliedly 
repealed by Law of Property Act, 1925 (c. 20), 
a writ of elegit having been issued 
registered in the Land Registry, the judg- 
ment creditor was entitled to the order he 
asked for. — Re Chance, [1936] Ch. 266 ; 106 
L. J. Ch. 67 ; 154 L. T. 493. 

1552a, Equitable Interest — Amendment — 

Costs.] — Kidd v. Tallentire, [1877] W. N. 
21. 

1664a. Issue Into county palatine-indorsement 
for less than £50.]— Brown v. M‘Millan 
(1840), 7 M. & W. 196 ; 10 L. J. Ex. 147 ; 
161 B. R, 736 ; evib nom. Brown v. MacMil- 
lan, Same v. MacPhbrson, 8 Dowl. 852 ; 
H. & W. 46 ; 4 Jur. 1090. 

1569. Add— Anon. (1774), Lofft, 390. 

1576a. When completed.] — Owen v. Owen (1831)» 
2 B. & Ad. 806 ; 109 E. R. 1341. 

1577a. Whether defendant discharged.] — 


Hodgson v. Towninq (1837), Will. Woll. 
Bav, 53 ; avb nom. Anon., 1 Jur. 84. 

Lga KurbooUe Mahomed v. R. (1843)» 

1578a. Right to break outer doors.] — ^MALBVKRBit 
V. Spinkb (1537), 1 Dyer, 35 b; 73 E. E. 
79. 

1578b. After escape of prisoner.] — Anon. 

(1774), Lofft, 390 ; 98 E. R. 709. 

1578c. .] — Hopkins i;. Nightingale (1794), 

1 Bsp. 99 ; 170 B. R. 292, N. P. 

1579a. — — Opening of door obtained by trick.] — 
Held : an unlawful entry. — Parke Sc Peb- 
oiVAL V. Evans (1615), Hob. 62 ; 80 E. E. 
211 . 

Annotations: — ^Befd. Lee r. Gansel (1774), 1 Cowp. 1; 

Saadon v. Jerria (18.59), E. B. Sl E. 942. 

1579b. .] — Anon. (1695), 12 Mod. Rep. 73 ; 

88 E. R. 1172. 

1580a. What Is outer door — Whether hole in 

wall.] — ^Where it was proved that a hole in 
the outer wall of a house was not intended 
to have either a door or window put into It, 
but was to remain open, so that the place 
should be used as a conservatory : — Held : 
if the hole in the wall had been intended 
to have had a door or window put into it, 
it must be considered that the outer fence of 
the house was left open, but if the hole was 
always intended to be left open, the staircase 
window must be considered as the outer 
fence of the house. — Whalley v. Williamson 
(1836), 7 C. & P. 294 ; 173 E. R. 130. 


cases which apply to a person selling 
laud held adversely by another. — 
Douix V. Kjeefb (1901), 34 N. S. R. 

16.— CAN. 

h (p. 577) i. Error in juda- 

menu — Held : the sheriff’s deed could 
give no title. — V abby t». Muuihead 
(1831). Dra. 486.— CAN. 

h (p. 577) ii, Too muf 

sold.] — Held : no ground for invalidat- 
ing the sale.— D ob d. Hagerman v. 
Strong (1848), 4 U. O. R. 510. — CAN. 

h (p. 577) ill. Sale in 

separate lots.]— Held : ponnlsslble.— 
Doe d. Roberts v. Watson (1850), 6 
N. B. R. (1 AU.) 675. — CAN. 

h (p. 677) iv. PaH only 

sold — Duty of sheriff to deetgnaie portion 
offered for sole.)— K nagos v Lbdyard 
(1866), 12 Gr. 320.— CAN. 

h (p. 577) V. Sale of un- 

divided iniercMin loimship 
Rathbun V. Culbertson (1875), 22 
Gr. 466.— CAN. 

h (p. 677) vi. Time of sale,] 

— Rcw ; the sheriff might sell at any 
time between the hours named in 27 
(Jeo. 3. c. 12. — Dob d. Roberts e. 
Watson (1850), 6 N. B. R. (1 All.) 
675.— CAN. 

h (p. 677) vii. — — Sheriff dia- 

recardina iudffrnenl credvtor*8 inMruc- 
tian»--BiMing at once full amount 

321.— CAN. 

CAN. 

FMliS' ®”LmKO«TON & WlOHrMAN 

(1888), 17 0. p. IS.— CAN. 

u /n X. — — — ^ Jrurcnaser 

estopped from dispuiing 
B^atrsoN e. Ferguson (1869), 16 Or. 
B09.— CAN. 


h, (p. 577) xi. Hffect of-— Sale of 

equity of redemption — Purchase oy 
assignee from exectUion creditor — Sub- 
sequent conveyance to deWor. 1—jCHiTnOK 
V. Lowery (1903), 24 C. L. T. 15 ; 6 
O. L. R. 547 ; 2 O. W. R. 957. — CAN. 

, h (p. 677) xii. CoverM'rU8.\ 

— The Implied covenants between * 
vendor & purohai^er, including th(«e 
implied by Land Titles Act, R. 8. S., 
1920 (o. 6T). 8. 64 (2). do not come into 
oxlstonoe where land Is sold by the 
sheriff under execution. — A nder^n r. 
Stasiuk (No. 3), f 19271 1 D. L. R. 
529 ; [19271 1 w. W. R. 49; 21 Sosk. 
L. R. 276.— CAN. 

h (p. 677) xlii. Right to proceeds 

— Two writs lodged with regi^ar.]—’ 
lie The Massey Manufacturing Co. 

V, HUNT', The MoCobmtok Harv^t- 
iNQ Machine Co. v. Hunt (1895), 2 
Terr. L. R. 84,— CAN. 

h (p. 577) xiv. Under writ of 

execution lodged prior to agreem^ for 
sale third party — Priorities — 'Affuiavtts 
in support of confirmation of sq^ 
irregular,]-Re Price (1912), 21 W. L. R. 
299.— CAN. 

dd (p. 577) I. fAznds sold subfeH to 
** incumbrances **-— Whether subject to 
subscQuenl executions,] — 

Walker (1913), 23 W. L. R. 709 ; 4 

W. W. R. 77.— CAN. 

SB. Confirmation of sale — Righl of 
appeal,] — A local master, in oon- 
llrming a sale of land sold under 
execution, is not acting in a matter or 
an action in ct. but as 
under Land Titles Act, R. S. 9 20, 

o. 67, & the ouly appeal Is to the 
of Appeal. — Ethier v. Nolle, [1924J 
1 W. W. R. 498.— CAN. 

sb. JHstHbuHon of proceeds of saJe^h- 
The proceeds of a side U e 

cr'fro 

hLd!.®AheUe?rffdL7» 

Creditors* Relief An appeal oes 


to a judare from the registrar’s scheme 
of distribution. — O audwellv. George, 
[19251 2 D. L. R. 229 ; 11925] 1 

W. W. R. 579 ; 35 B. C. R. 134.— CAN. 

so. Right to seU — To realise judgment 
of county court,] — (Queen’s Bench Act, 
1896, IT. 804 to 806. do not authorise 
proceedings to be taken in a summary 
way under them for the purpose of 
realising a registered judgment of a 
conn tv ot. by sale of land, such rules 
being applicable only to judgments in 
the Q. B. — Proctor v. Parker (1897), 
11 Man. L. R. 485.— CAN. 

id. Ajfidavii of execution of transfer — 
Sworn before unauthorised person .] — 
John Abell Engine & Machine 
Works Oo. v. Scott (1907), 6 W. L. R. 
272 ; 6 Terr. L. R. 302. — CJAN. 

of. Proceedings to confirm sale — Hotv 
John Abell Engine & 
Machine Works Co. v. Scott (1907), 
« W, L. R. 272 ; 6 Terr. L, R. 302.— 
CAN. 

sk. Interest acquired btJ purchaser .] — 
A purchaser at a sheritf’s sale only 
acquires the intcroyt of the jndj'ruent 
debtor in the land bound l)y the 
judgment.— P krro v. AsThrO^sii, 

11936] 2 D. L. R. 119; 10 M. V. K. 
315.— CAN. 

PART in. SECT 2. SUB-SECT. 11. 
1567i Order of court - Whcih court will 
Kt aeide mie—On 

Wood v, Leemino (1827), la>. 46,1. 

CAN. 

1 RR'i ii - ‘I" — CaAU’BKLL 

t. SMITH (18(>3). 10 Or. 2O0.-CAN. 

iKfi7 iii Notice of motion 

not given to purchaser.] — H/ld: the ct. 
SwiM not interfere —M oGillts v. 
McDonald (1839), 2 Ont. Dig. 2662. — 
CAN. 

part hi. sect, s, sub-sect. 8.- A, 

•c. Proceedings after surrender-^Sei 
asi^.l— W ard v. Stocking (1825), 
Tay, 216.— CAN. 
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1681a. .]— Ring v. Hyde (I860), 14 L. T. 

O. S. 377. 

1584a. ^ .]—Beld : valid.— A non. (1702) 

7 Mod. Bop. 8 ; 87 B. R. 1060. 

Annotation : — ^Apld. Sandon v. Jervis (1^58), S. B. &; 93d. 

1584b. Window broken to take into custody.] 

— Held : valid. — Lloyd v, Sandilands 
(1818), 8 Taunt. 250 ; 2 Moore, 0. P. 207 ; 
129 F. R. 379. 

1614. Add. Annotations: — As to (2) Consd. Ellis 
V. Stenning (John) & Son, Ltd., [1932] 2 
Ch. 81 ; Be Simms, Bx p. Trustee, [1934] 
Ch. 1. 

1615. Add. Annotations : — ^Distd. EUis v. Stenning 
(John) & Son, Ltd. (1932), 101 L. J. Ch. 
401. Consd. Freshwater v. Bulmer Rayon 
Co., [1933] Oh. 162. 

1617. Add. Annotation : — Consd. Ellis v. Stenning 
(John) & Son, Ltd., [1932] 2 Ch. 81. 

1618. Add. Annotations : — Consd. Ellis v. Stenning 
(John) & Son, Ltd, (1932), 101 L. J. Ch. 401. 
Retd. Freshwater v. Bulmer Rayon Co., 
[1933] Oh. 162. 

1658a. More than amount ot rent due — Re- 

dell very of surplus]— -vSeveral crops having 
been taken under an habere facias possessionem 
issued on an ejectment brought against a 
tenant for holding over, the ct. refused a rule 
for the lessors of pltf. to pay over the value 
of them to deft, after deducting the amount of 
rent due. — Dob d. Upton v. Withebwick 
(1825), 3 Bing. 11 ; 10 Moore, C. P. 267 ; 
3 L. J, O. S. C. P. 126 ; 130 E. R. 417. 

Annotation : — Refd. Kelly v. Webber (1860), 3 L. T. 124. 

1667a. Irregular execution — Part of premises within 
Rent Acts — Failure to warn sheriff — Liability 
of landlord.] — The fiist deft, had obtained a 
writ of i)ossession in respect of a house ; . the 
second deft., who was a sheriff’s officer, pro- 
ceeding under tliis writ, evicted pltf., who 
alleged that the portion of the house that he 
occupied was controlled under the Rent 
Restrictions Acts. Pltf. brought an action 
against the landlord & the sheriff’s officer for 
damages for trespass. The landlord was 
present at the time of tlie eviction but 
did not tell the officer that part of the 
house was controlled : — Held: (1) the land- 
lord, although present at the eviction, had 
not taken any part in it, or given the sheriff’s 
officer any such directions as would make 
him his agent. He was therefore not 
liable ; (2) the sheriff’s officer was, in the 

course of his duty, executing a judgment of 
the ct., & so was not liable in an action for 
damages, however wrong the judgment 
might have been. — W illiams v. WnjiiiAMS & 
Nathan, [1937] 2 AU E. R. 559 ; 81 Sol. Jo. 
435, O. A. 


1667b. — Uability of sheriff’s officer.] 

— Williams v. Williams & Nathan, No. 
1667a, ante. 

1677, Add. Citation : — sub nom. Wilson v. 

Chanton (1862), 6 L. T. 255. 

1704. Add. Annotations: — FoUd. Employers’ Lia- 
bility Assce. Corpn. v. Sedgwick, Collins, 
[1927] A. O. 95 ; Lazard Bros, & Co. v. 
Banque IndustrieUe de Moscou, Lazard Bros. 
A; Co. V. Midland Bank, Ltd. (1931), 101 L. J. 
K. B. 65. 

1706a. — — Payment of rent — ^How rent 

calculated.] — Upon a motion to set aside an 
ejectment & restore possession upon payment 
of the rent due & costs, the rent must be 
calculated only to the last rent day, not to 
the day of computing. — Dob d. Haboourt v. 
Rob (1813), 4 Taunt. 883 ; 128 E. R. 579. 
1720. Add. Annotations : — Apld. Burrowes. v. Bur- 
rowes (1929), 141 L. T. 201. Refd. Oapron v. 
Oapron, [1927] P. 243. 

1745. Add. Annotation : — Refd. Iberian Trust, 
Ltd. V. Founders Trust & Investment Co. 
(1932), 48 T. L. R. 292. 

1753. Add. Annotations : — Refd. Capron v. Capron, 
[1927] P. 243 ; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

1754. Add. Annotations: — Refd.Capron r, Capron, 
[1927] P. 243; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

1754a. .] — Semhle: arrears of alimony accrued 

due come within the scope of R. S. C., Ord. 43, 
as constituting disobedience to an order not 
merely to pay money, but to do so within a 
limited time. — C apron r. Capbon, [1927] P. 
243 ; 96 L. J. P. 151 ; 137 L. T. 568 ; 43 
T. L. R. 667 ; 71 Sol. Jo. 711. 

1758. Add. Annotation : — Refd. Be Nelson, Norris 
V. Nelson, [1928] Ch. 920, n. 

1769. Add. Annotation : — Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

1847. Add. Annotation : — Refd. Capron v. Capron, 
[1927] P. 243. 

1855. Add. Annotation : — Refd. Capron v. Capron, 
[1927] P. 243. 

1882a. S. P. Be Rush (1870), L, R. 10 Eq. 442 ; 
39 L. J. Ch. 759. 

1912. Add. Annotation : — Refd. Capron v. Capron, 
[1927] P. 243. 

1944. Add, Citations : — sub nom. Kiblbw v. Butts, 
2 B. & Ad. 736, n. ; 100 B. R. 1318. 

Addf. Annotations : — Apld. Britten v. Wait 
(1832), 3 B. & Ad. 916. Refd. Newland v. 
Watkin (1832), 2 Moo. & 8. 174; Cole- 
brooke v. Layton (1833), 1 Nev. & M. K. B. 
374, 

1955. Add. Annoiation : — Refd. Be Woods 
(Bristol), Ltd. (1931), 47 T. L. R. 464. 


PART in. sEcrr s. sub-sect. 5.— a. 

a i. — - By mistake — Second writ 
refused .] — Bradbobt v. Lonbt (1842), 
6 O. S. 291.— CAN. 

to leave 7 nrovimt-~<hDnership of property 
sufficient to satisfy Toouas , 

Hbnnbbbrby, [19281 3 D. L. K. 38. — 
CAN. 


tk. Not aranted — Debtor having 
interest in land not subjed to execution.] 
--‘Re Gkldert V . Hoar. Exp. Gbldbrt 
(1899), 34 N. B. R. 612.— (3AN. 


PART m. SECT. 5, SUB-SECT. 3. 

t i. — — By whom signed db . issued — 
By dkrk of court d? not by ' 


Aluenaoh V . DbsBrisay (1866). N. B. 
Dig. 493.— CAN. 

PART IV. SECT. 2. SUB-SECT. 6. 

2020 li. Burden of proof of 

reasonableness of charges .] — MoGrsg _ 

V. Klotz, [1929] 4 D. L. R. 792; 3 

W. W. R. 183.— CAN. 
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Part V. — Analogous Proceedings. 


2046. Id the cross-reference before this case, for 
“ Mktiiopolis ” read “Mayok’s & City of 

liONBON COTOT/* 

2058. Add* Annotations : — ^Apld. ADfl.Ti fj>.pA. dmA.nA - 
bhaswami v, Secunderabad Official Receiver, 
fl933] A. C. 394. Refd. Plunkett v, Barclays 
Bank, Ltd., [1936] 1 All E. R. 653. 

2059a. Judgment by default — Against dissolved 
foreign corporation.] — Before the Bolshevik 
Revolution of Oct. 1917, in Riissia the M. 
Bank in London owed a Russian Bank a 
large sum of money. At the same time the 
Russian Bank was largeW indebted to L. 
Brothers, also bankers in London. Between 
Oct. 1917, & Aug. 8, 1921, numerous decrees 
of the Govt, of Russia & orders of various 
Departments thereof were made &; published 
purporting to nationalise or liquidate all 
banking corpus, in Russia, including the 
Russian Bank above mentioned. In Oct. 
1930, L. Brothers, having filed an affidavit 
stating that the Russian Bank was a co. 
registered & domiciled in Russia, obtained 
leave under R. S. C., Ord. 9, r. 2, to issue 
a writ against the Russian Bank & to serve 
notice of the writ by sending it by registered 
post to the former address of the Bank in 
Moscow. Having then signed judgment in 
default of appearance against the Russian 
Bank, L. Brothers obtained a garnishee order 
nisi against the M. Bank attaching aU debts 
due from the M. Bank to the Russian Bank, 
& an issue was subsequently directed to be 


tried, whether the M. Bank was indebted to 
the Russi^ Bank to any <fc what extent. 
On the evidence of Russian lawyers who had 
practised in Russia since the Revolution : — 
Held : the Russian Bank had ceased to exist 
in & before Oct. 1930, & consequently the 
writ, the judgment & the garnishee pro- 
ceedings, were null & void & must be set 
aside. — Lazard Bros. & Co. v. Midland 
Bank, Ltd., [1933] A. 0. 289 ; 102 L. J. 
K. B. 191 ; 148 L. T. 242 ; 49 T. L. R. 94 ; 
76 Sol. Jo. 888, H. L. ; affg* S. C. svb nom* 
Lazard Bros. & Co. v. Banqde Industriellb 
DE Moscou, [1932] 1 K. B. 617, C. A. 

Annotations : — As to il) Refd. Burr v, Ausrlo- French Bank- 
ing Corpn., Ltd. (1933), 49 T. L. R. 405 ; Re Russian 
Bank for Foreign Trade, [1933] Oh. 745. 

2084a. Person out of jurisdiction.] — R. 8, C., 
Ord. 45, r. 1, contemplates both a garnishee 
& a debt recoverable within the jurisdiction. 

A judgment debtor had a balance in an 
English bank with foreign branches where 
foreign currency was in use. It was claimed 
that a garnishee order obtained in England 
against the bank should extend to possible 
balances to the credit of the j udgment debtor 
at its foreign branches : — Held : the foreign 
balances, not constituting a debt recoverable 
within the jurisdiction, could not be attached 
by a garnishee order. — Richardson v. 
Richardson, [1927] P. 228 ; 96 L. J. P. 
125 ; 137 L. T. 492 ; 43 T. L. R. 631 ; 71 
Sol. Jo. 695. 


PART V. SECT. 1, SUB-SECT. 2.— A. 

si. Magistrate's order for maintenance 
of desert^ wife — Affirmed by county 
court.] — Held : a judgment euloroeable 
by the attachment of a debt due to the 
husband. — Brown v. Brown, [1927] 4 
D. L. R. 314 ; [19271 3 W. W. R. 172 ; 
38 B. C. U 473.— CAn. 

sm. Judgment- by consent — Not to be 
entered till mibseguent date.] — Where a 
oouseut judgment provides that it 
shall not be entered until a subsequent 
date the party for whom the judgment 
is riven cannot in the meantime truth- 
fully make the affidavit required by 
King’s Bench Act, s. 759, for the 
obtaining of a garnishee opder. — 
Hodgkins v. Harris Investors, Ltd., 
[1929] 1 D. L. R. 189; [1928] 3 

W. W. R. 640.— CAN. 

PART V. SECT. 1, SUB-SECT. 2.— B. 

n U Making assignment, in bank- 

ruptcy.] — Where after recovering a 
judgment the judgment creditor makes 
an assignment in bkpoy., & there has 
been no re-assignment of the judgment 
to him, a garnishee summons Issued by 
him. on an affidavit which states that 
the judgment debtor is Indebted to him 
In respect of such judgment. Is a nullity 
& cannot bo cured by acqulesoenoe, 
particularly In the absence of knowledge 
on the part of the garnishee. — Lanin 
tJ. Zawislak & Demobkt (Sask.), [1927 

2 W. W. R. 71.— CAN. 

PART V. SECT. 1. SUB-SECT. 2.— C. 

2077 ii. .] — An applica- 
tion to set aside a garnishee summons, 
on the ground that the money attached 
is trust money & does not belong to 
appot., will not be entertained. — ■ 
THoaiPSON V. Fraser (Sask.), [19261 

3 W. W. E. 261.--CAN, 

k. Read now “ 2084a i. Person out 
ofiwrisdtciian,^* 


l. Read now “ 2084a ii.” 

m. Road now 2084a iii.” 

n. Read now ” 2084a iv.” 

o. Read now ” 2084a v.” 

2084a vi, Debt payable urithin 

province.:] — While ordinarily Attach- 
ment of Debts Act, H. S. S., 1930, does 
not apply to persons resident outside 
Saskatchewan, yet it does apply when 
such persons submit themselves to the 
jurisdiction of the Saskatchewan cts, 
& are temporarily within the province 
& the debt garnished is payable within 
the province- — McIiRATn Lumber Oo., 
Ltd. V. Shore & Shore & Dennisson, 
[1931] 2 W. W. R. 785 ; 4 D. L. R. 894. 
—CAN. 


2084a vii. Licensed to do busi- 

ness in Canada.] — Applt., in May, 1928, 
issued in the United Stat^ an insurance 
policy to an American subject, by 
which it agreed to indemnify F. against 
loss by reason of her legal liability to 
pay damages to others arising out of 
the ownership, operation or use of her 
automobile within the United States 
or Canada. Reap, adduced evidence 
that on Mot. 23, 1929, applt. was 
licensed to carry on the business of 
automobile Sc other Insurance In 
Ontario, & showing its head office for 
the province. Sc Its assets in Ontario 
(moneys in bank) Sc its assets deposited 
with the Receiver-General of Canada 
for the protection of Canadian policy 
holders, as shown by its annual state- 
ment filed os required bv law : — TIeld / 
applt, was a ” person within Ontario ” 
& was indebted to the judgment 
debtor,” within r. 590 of the Ontario 
Rules of Ct.-— Century Ind^nity Co. 
V . Rogers &; Fitzgerald, [193218. C. R. 
629 ; 2 D. L. K. 682 ; UOai] 3 

D, L. H. 225 ; O. K. 342.— CAN. 

BO. Debtor out of furisdicHm^^rU 
obtained ex parte — Leave to execute.] 
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Jones v. Jones, [1928] V. L. R. 24. — 
AUS. 

Bq. Company in liquidation.] — When 
a co. is in liquidation Its funds are not 
subject to garnishment.— Rud DELL 
Grain Growers Ass’n., Ltd. v. 
Cleator Sc Saskatchewan CotOpera- 
TivE Elevator Co., Ltd., [1928] 1 
W. W. R. 222.— CAN. 


PART V. SECT. 1, SUB-SECT. 3.— A. 


r (p. 821) i. .1 — Money paid 

into ot. cannot be attached by garnish- 
ing the clerk of the ot. — Royal Bank 
OP Canada v. Van Boren Sc McKay 
(Alta.), [19271 1 W. W. R. 268.— CAN. 


r (p. 621 ) ii. .] — Money paid 

into ot. OR compensation due to the 
dependants of a cleooeised workman 
under Workmen’s Compensation Act, 
1925 (c. 84), is not subject to arr«".«t- 
ment. — William Baird & Co. e. 
Campbell, [19283 S. C. 314.— SCOT. 


r (p. 621) III. Money deposited 

with returning officer.] — Jlcld : not 
attachable. — CJ reagh v. Suthkkland 
& Beade (1895), 3 Terr- L. It. 303.— 


CAN. 

k (p. 622) I. 

Coulthaiu) (1910), 15 M. 
20 Man. L. It. 164.— CAN. 


]— Hlmk V. 

L. n. 288 : 


k (p. 622) ii. For destruction 

f cj empi property. ] — Where a claim for 
[amages for tho destruction of exempt 
iroperty has been converted into a 
ebt, the amount thereof Is not exempt 
fom garnishment.— Ross v. ItOGERS 
^ Canadian National Hrs. (bask.), 
1927] 3 W. W. R. 169,-— CAN. 

k (p. 622) Ui. Interest as.] 

-A claim for Interest as damages 
ot one for a debt or liquidated demand 
Ithln Attachment of Debts Act, 
. S. S., 1930. — Buokoi^ P. W. 

HAHAM & Sons, Ltd., [19811 2 



Cases 8086a— 2121. English and Empire Digest Supplement. 


2086a. .1 — ^FAsaNH>aB v. Fij:nt & Son (1802), 

8 T. L. R. 213. 

2087a. Third party insurance.] — An insurance 

CO. agreed to indemnify the owner of a motor 
car against liability for accidental injury to 
third persons caused by the use of the car. 
The policy contained conditions relating to 
the giving of notice of any accident & the 
obtaming of an award of an arbitrator, 
gave the co. power to control or settle any 
proceedings wnich might be brought against 
the assured by an injured third party. Judg- 
ment having been recovered by such a person 
against the assured :-^JSeld : the liability of 
the co. under the policy was not a debt which 
could be attached by the judgment creditor 
in garnishee proceedings under R. S. C., 
Ord. 45, r. 1. — Israelson v. Dawson, [1933] 
1 K. B, 301 ; 102 L. J. K. B. 387 ; 148 L. T. 
420, 0. A. 


2088. Add. Citation: — dvh nom* MACDONAia> v. 
Holustbr (1855), 3 W. R. 622. 

2099. Add. Annotation : — ^Refd. Rekstin v. Severo 
Sibirsko Gosudarstvemnoe Akcionemoe 
Obschestro Komseverputj & Bank for Russian 
Trade, Ltd., [1933] 1 K. B. 47. 

2107. Add. Annotation : — Retd. Be Pinto Leite A 
Nephews, Ex p. Visconde Des Olivaes, [1929] 
1 Oh. 221. 

2108. Add. Annotation : — Expld. Be Clark, Clark 
V. Clark, [1926] Oh. 833. 

2120. Add. AnTwtation : — ^Refd. Israelson v. Daw- 
son (1932), 102 L. J. K, B. 387. 

2121, Add. Annotations : — Apld. Rekstin v. Severo 
Sibirsko Gosudarstvemnoe Akcionemoe 
Obschestro Komseverputj Bank for Rus- 
sian Trade, Ltd., [1933] 1 K. B. 47. Reid. 
Richardson v. Richardson, [1927] P. 228 ; 
Plunkett V. Barclays Bank, Ltd., [1930] 1 
All B. R. 653. 


W. W. R. 90 ; on appeal. [19311 2 
W. W. R. 737 ; i D. L. R. 854.— CAN. 

k (p. 622) iv. Against 

8<oc/c&roA:«r.l— M aokkb v. Sollowat 
Mills & Oo., Ltd.. [1930) 1 W. W. R. 
563 ; 3 1). L. R. 145 ; 42 B. O. R. 438. 
—CAN. 

1 (p. 02 2 ) i, Condiiicmal annuity . ] 

— Testator bequeathed his estate to 
trustees upon trust {inter alia) to pay 
out of the income to his widow an 
annuity of £200 “ subject to the 
obligation of maintaining & educating 
thereout such of my chUdren as ehaD 
for the time being be minors & shall 
not be married. On a motion to make 
absolute a chargtug-order nisi affecting 
to attach the widow's interest in the 
annuity : — Held : the annuity, being 
a debt subject to a condition, could 
not be attached, & the motion should 
be dismissed. — Pctblio Trustee v. 
POLSON, 11931) N. Z. L. R. 321.— 
N.Z. 


1 (p. 624) 1. Deposit paid under 

agreement to purciiase .] — Judgment 
debtor by memorandum in writing 
agreed to purchase from appits. 
(gumJshoes) land on which a house 
was to he erected. He agreed to pay 
& paid to appits. £100 deposit Sc 
“ balance " purchase -money when 
house is completed. No price w’as 
speolfled. It was not clear on the 
evidence whether the price had been 
8ul)sequently agreed or not, but, on 
an account being rendered to debtor 
for £1,150, he said he would consider 
the matter, & continued to negotiate 
either as to the price or arrangements 
for payment until he was served with 
the garnishee order nisi, when he 
agreed to take the land for £1,150 ; — 
Held : the amount of the deposit was 
neither a debt owing or accruing from 
the gnumishees to judgment debtor, 
the deposit was intenued to remain 
with appits. until it was certain that 
negotiations for the contract had tailed, 
& was not subject to attachment. — 
MatWald V. Riedel, [19271 S. A, S. R, 
345.— AUS. 


m (p. 624). Revsd.. [1924) 1 D. h. R. 
1154; [1924] 1 W. W. R. 707 ; 18 
Bask. L. R. 158. 


m (p. 624) i. — — .1 — The 

balance pf purohase-mouoy owii^ 
under an agreement of sale of land, 
though all overdue. Sc assuming that 
the vendor Is able Sc willing to convey 
Sc that the contract oontalns the usual 
provisions as to transfer, free from 
enouinbrancee on payment of the 

g urcha.se-money, but where no transfer 
as been given or tendered, is not 
attachable by garnishment, as the 
debt is not a perfected Sc unconditional 
one. — Reed e. Renton Sc Pettinobr, 
[19241 2 W, W. R. 223.— CAN. 


m (p. 624) ii. .) — ^Moobe 

tt. Nyland, MoPhebson, [19301 1 

W. W. R. 627 ; 3 D. L. R. 203 ; 42 
B. O. R. 444.— CAN. 

ra (p. 624)iii. Balance of payment 

to mortgagee under policy taken out by 
mortgagor .] — A hail -insurance policy 
taken out by a mtgor. on a crop 
growing on the mortgaged land pro- 
vided that all loss thereunder should 
be payable to the mtgees., ** as their 
interests may appear " & that the 
policy was held as collateral security 
to the mtge. On a loss occuning, 
the amount thereof was paid by the 
insurance co. to the mtgees., who 
applied part of It in payment of arrears 
then due on the mtge. & entered the 
surplus in their books ** to tlie credit 
of the mtge. account." On being 
served with a garnishee order the 
mtgees. paid the amount claimed 
Into ot. : — Held : the money in ot, 
sbopld be paid to the garnishing 
creditor. — Royal Bank op Canada 
V. Kknward, [1925] 4 D. h. R. 905 ; 
[1925] 3 W, W. R, 549.— CAN. 


S m (p. 624) iv, Purchase^numey 

deposited in escrow.] — The purchase 
16 of land deposited in escrow pend- 
tho showing of proper title Sc 
very of the conveyance : — Held : 
gamishable, where there was no sug- 
gestion that there was any defect of 
title, or that there would bo any obstacle 
to the execution Sc delivery of the 
conveyance. — Hansey Sc Co., Ltd. v. 
Vernon, [1926] l D. L. R. 684 ; [1926] 
1 W. W. R. 375 ; 36 B. C. R. 401.— 
CAN. 

r (p. 624) I. Money due on mort- 

gage.] — Moneys due on a mtge. of land 
are subject to garnishment, even 
though, as in Alberta, Judicature Act 
reouli^ that, imless the ot. otherwise 
order, the land be sold before the 
mtgoe. issues oxeoution. — Royal Bank 
OP Canada v. Lee & W. B. Mopfatt Sc 
Co. (^ta.), [19291 4 D. L. R. 975 ; 3 
W. W. R. 260.— CAN. 

r (p. 624) il. Money in hands of 

garriiahee as proceeds of sale by debtor — 
Sale act aside.] — ^At the time of tke 
service of the garnishee order herein 
the garnishees were holding a sum of 
money under the following ciroum* 
stances : The garnishee had bou^t 
cattle from the judarment debtors ; the 
sale had been set aside as void afi^eUnst 
creditors ; but the garnishees received 
the money in question from the govern- 
ment as compensation for some of the 
cattle which the government Imd 
ordered to be destroyed. After the 
servioe of the garnishee order the 
garnishees agreed with the judgment 
debtors that the bill of sale for the 
cattle should be regarded as non ut 
Sc that the moneys in question shots^ 
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be treated as the property of the 
judgment debtors : — Held : the moneys 
were attachable.— Marshman v. 
Brbadin, Christie, Scott & Peden, 
[1933] 1 W. W. R. 668 ; 3 D. L. R. 312. 
46 B. O. R. 537.— CAN. 

2102 i. Cfieque given to satisfy debt.]— 
On an issue as to whether a garnishee 
owed his creditor an amount in excess 
of that paid him into ct. it was found 
that a cheque given by the garnishee to 
his creditor was delivered before the 
garnishee emnmons was served & that 
It was taken as payment. The fact 
that the gamiKheo had an opportunity 
to stop payment of the cheque aftej* 
service of the gaj-nishee summons but 
did not do so did not assist the 
gamiBhor.— McOallum v. Munton, 
[1936] 3 W. W. R. 32.— CAN. 


PART V, SECT. 1, SUB-SECT 8.— B. 

2118 i. At date of service of 

order — Necessity for — Salary payable at 
end of month in which order served . [ — 
Stump v. Batzold & Zion United 
Church, [1931] 2 W. W. R. 784 ; 44 
B. C. R. 282.— CAN. 


2115 Hi. .1— Where at the 

time of the issuance of the garnishee 
order the obligation to pay the money 
Is dependent upon conditions which 
may or may not be fulfilled there is no 
debt duo or accruing duo. An accruing 
debt is one which, although not yet 
payable, Is yet an existing obligation. — 
Vateb V. Styles & Metropolitan 


Life Insurance Co., [1930] 2 W. W. R. 
241 ; 3 D. L. R. 509 ; 42 B. C. R. 463. 
—CAN. 

d (p. 626) 1. Payment of pur- 

chase-money conditional on clearing off 
encumbrances .] — Where payment of 
purchase-money on a safe of land la 
conditional on the clearing off of en- 
oumbranoea, it is not garnlahable at a 
time when a transfer abowing a clear 
title In the purchaser has not yet been 
registered.— F aas v. McManus (Alta.), 
11930) 1 D. L. R. ,302: 24 Alta. 

L. R. 317 ; (19291 3 W. W. R. 598.— 
CAN. 


ij. Must he at time of issue of sum- 
mons .] — Thqreson V. Blair&iobe 
School Bistricjt TRusTEKs_JAlta.), 
C102713D.L.R.641; [19271 2 W. W.R, 


sk. Claim by dismissed servant .] — 
Whore the debt allej^ to be due from 
the gamiahee to deft, was baseil on an 
oral amement of service for one year. 
Sc deft, bad been dlamisaed by the 
garnishee & bod retained a solr.» who 
wrote stating that deft, lutended to 
hold the garulAhee to hia contract Sc 
threatening legal proceedings, but no 
writ had been tssued at the time of 
the servioe of the gamiahee summone : 



2124a. Must be recoverable within Jurisdiction*! — 

Rioharoson V. Richardson, No. 2034a, arde, 

2181. Add* Annotation : — -Refd. Plunkett v. Bar* 
clays Bank, Ltd., [1980] 1 All E. R. 053. 

2185. Add. Annotation : — Retd. Gottlifle v. Edel- 
ston, [1930] 2 K. B. 378. 

2140. Add. Annotation : — As to (2) Dbtd. Rekstin 
V. Severe Sibirsko Gosudarstvemnoe Akeio- 
nernoe Obschestro Komseverputj & Bank for 
Russian Trade, Ltd., [1933] 1 K. B. 47. 

2140a. •] — Judgment debtors instructed 

their bank to transfer their account to the 
account of another body which had diplomatic 
privilege & to close their account, & that trans- 
action was then entered in the books of the 
bank, but before any notice of or acquiescence 
in the transfer by the proposed transferees 
the judgment creditor served a garnishee 
order nisi on the bank attaching the judg- 


VoL XXI.— Exeention. Cases S124ft— Sllta. 

ment debtors* account: — Held: (1) after 
the bank received notice to close & transfer 
the account, & the appropriate book entries 
had been made, but no notice of the transfer 
had been given to the proposed transferees, 
the relation of banker k, customer still 
existed ; (2) the judgment debtors had 

I>ower to revoke the direction to close & 
transfer their account at the time when the 
garnishee order was served ; (3) at the time 
the garnishee order was served it operated 
in law as a revocation of the direction to 
transfer the account so long as no notice of 
or acquiescence in the transfer had been 
received by the proposed transferee. — 
Rekstin v . Severo Sibirsko Gosudarst- 

VENNOB AKCIONERNOE ObSCFIESTRO ROM- 
SEVERPIJT.T & Bank for Russian Trade, 
Ltd., [1933] 1 K. B. 47 ; 102 L. J. K. B. 
16 ; 147 L. T. 231 ; 48 T. L. R. 578 ; 76 
Sol. Jo. 494, 0. A. 


— Ueli : there was no debt dne or 
acciuiug duo from the g^arnishee to 
(left. — M ason r. McLeod & Foster, 
[19251 1 D. L. R. 752 ; [1925] 1 

W. W. It. 165 ; 19 Saak. L, R. 221.—- 
CAN. 


am. Debt payable on performance of 
acts by other pariy .] — ^When a contractor 
has completed bis part of a contract, 
there is an accruing obligation which 
can be garnlHhed, notwitbBtanding 
that payment is not to be due until 
after the performance of other acts 
by the other party. — Ratner v. 
Nkdhauter (19.32), 45 B. O, R. 353. — 
CAN. 


PART V. SECT. 1. SUB-SECT. 3.— E. 

2124 ii. .1 — Parker v. McIlwain 

(1896), 17 P, B. 84.— CAN. 

2124 ill. .1 — To enable a judg- 
ment creditor to obtain an order oora- 
polllng a garnishee to pay to him a 
debt which he would otherwise have to 
pay to the judgment debtor, the debtor 
must be In a position to maintain an 
action for it against the garnishee. — 
Kibkham V. Kirkham (1936), 60 

B. O. R. 321.— CAN. 


PART V. SECT. 1, SUB-SECT. 3.— F. 

2131 ii. .1 — Garnishee 

orders take effect only as against that 
which debtor can properly. & without 
violation of any other rights of any 
one else, grant.— Campbell v. Gkm- 
MELL (1890), 6 Man. L. R. 355.— CAN. 

t I. Debt dne to pidgment delHor in 
hands of oo-defendemt.] — Held : not 
attachable. — Gilchbibt t>. Wtlet 
(1881), 28 Gr. 425.— CAN. 

si. Debt due from one partnership to 
debtor of another partnership — One 
partner common to both firms .] — 
MoOdrmtck v. Park (1869), 9 C. P. 
330.— CAN. 

so. Money lodged by candidate for 
election — Before tlecHon held .] — Moneys 
lodged by a candidate for election 
umfer Local Government Act, 1915, 
8. 127, are not, before the election has 
taken place, attachable as a debt due 
by the returning offtoer to the candi] 
date.— Hunt v. Balfour, fl928- 
V. L. R. 488 ; [1928) A L. R. 313.— 
AUS. 

PART V. SECT. 1, SUB-SECT. 8.— H. 

o i. — — Kffect of defect .] — Pursuant 
to a garnishee order Issued by a Judg- 
ment creditor in a county ot. action 
the garnishee, having been notified by 
a bank that the bank held an aasto- 
ment from deft. oo. of all book debts 
due to said oo., paid the amount into 
ot. The assignment hod been executed 
by deft, 00 . under seal by Its president 
& Its secretary -treasurer. The presi- 
dent was the garnishor. The aasto- 
ment stated that it was made "*for 


valuable consideration,*' & the accom- 
panying affidavit by an agent of the 
bank stated that the assignment was 
“ for good or valuable consideration, as 
set forth in said conveyance or assign- 
ment ’* : — Held : although the assign- 
ment was defective because it did not 
comply with sect. 3 of Bills of Sale & 
Chattel Mtge. Act, C.A., 1924, which 
governed the assignment In question, 
in that the assignment did not set out 
the full & true consideration for which 
it was given, nevertheless said defect 
was of no avail to the garnishor since 
the right to garnish depends upon the 
debt belonging to deft, when the order 
Is taken out. & if the debtor has 
already parted with the debt under an 
assignment good as between him & his 
a^stoee the defect is immaterial. — 
McKay v. Bank of Montreal. [1932] 
1 W. W. R. 897 ; 3 D. L. R. 226 ; 40 
Mar. L. R. 391.— CAN. 

p i. Assignmerd of earnings of farm 
implement.}-— An assignment of 25 
per cent, of the earnings of a fami 
implement in favour of the vendor 
takes priority over a garnishee order 
attaching such earnings, even though 
the notice required to be glyen by the 
vendor was not served until after the 
service of the garnishee order. — 
Turner r. Waterloo Manufacturing 
Co.. [1928] 2 D. L. R. 706 ; [1926] 
1 W. W. R. 949 : 35 Man. L. R. 472.— 
CAN. 


PART V. SECT. 1, SUB-SECT. 8,— I- 

2142 iv. .1 — The word “ debts,** 

as used in Code of Civil Procedure, 
8. 60, applies only to debts actually 
due ; 11 cannot Include debts, e.g. 

rent, which may become due In the 
future. Rent which has not yet 
become due cannot be attached either 
as a debt or as an actionable claim. — 
Laohman V. Jarbanduan (1927), 
1. L, R. 50 AU. 607.— IND. 


PART V. SECT. 1. SUB-SECT. 3.— J* 


0 (p. 633) 1. Amount of exemption 

—Not affected by payments made on 
account .] — Continental Guaranty 

CoBPN. OF Canada, Ltd. v. Hoho- 
DYSKE Sc OaNMORB CoAL OO., LTD, 
(Alta,). [1927] 1 W. W. R. 401.— CAN. 
d (p. 633) 1. Deputy sheriff dt 

r ler.}—Ex p.. Bowes (1896), 84 

B. R. 76.— CAN, 

d (p. 633) li. — Workman — Dura- 
tion of employment .] — Dominion Lum- 
ber & Fuel Oo. v. Knapp, [1928] 2 
W. W. R. 257 ; 37 Man. L. R. 353.— 

CAN. 


d (p. 633) Hi. Wages AcUs.].)— 

Itfs., having an unsatisfied judgment 
colnst dbft. attached a sum of money 
dd to be due to him, in the han^ of 
le W. Co., which paid it into ct. 
flft- was In the employment of the 
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oo. ; he was obliged by his contract 
with It to give his whole time Sc 
attention to Its service ; the sum 
attached was remunei-ation for the 
services he rendered to the co. as Its 
manager, being a share of the profits 
agreed to be paid in addition to salary : 
in his employment he agreed to act 
under the policies prescribed by the 
directors of the co. ; Sc the sum 
attached was not payable to him In 
any capacity other than that of an 
employee of the co. : — Held : the sum 
attached was “ wages ** within Wages 
Act, fl. 1. & should be dealt with in 
accordance with s. 7. — Craven v. 
Lalonde, [19291 4 D. L. R. 674 ; 64 
O. L. R. lio.— CAN. 

d (p. 633) iv. .1 — The word 

“ attachment ** in rule 661 includes 
any process by which the wage-earner 
would be deprived of his wages. — 
Coleman v. Eight Mii.e Consolidated 
School Dtstriot, [1936] 1 W. W. R. 
657.— CAN. 

2146 i. Superannuation aUowance — 
Civil servant.] — Money lying to the 
credit of a retired Govt, servant in the 
General Provident Fund is not liable 
to attachment in execution of a decree 
against him. — Secretary op State 
FOR India in Council v. Har Charan 
Das (1929), I. L. R. 51 All. 845.— 
IND. 


e (p. 633) L .]— On the 

proper oonstruotlon of Dried FruUs 
Act, 1924, in acquiring under that Act 
dried fruits on behalf of His Majesty 
the Minister of Agriculture acts merely 
as tbe instrumeut of the Crown, i'he 
obligation to pay for the fruits is upon 
the Crown & not upon the Minister as 
such, & therefore is not subject to 
attachment garnishee proceedings. 

MiLDURA do-OPKRATIVK FRUIT Oo,, 

Ltd. V. Noyce, Be Noyce, Ex p. 
Minister of Agrioultukk, [1928] 
V. L. R. 390 : [1928] Argus L. I'. 234. 
—AUS. 


r (p. 634) i. .]~~TUo rule, 

vhereby the remuneration of fcho 
lolders of public ojfficeH Is exempt frum 
UTestment, applies to the wages of au 
)rdlnary workman in the employment 
)f a Govt. Department,— 

\ The ADMUiALTY, flOLO') S. C. 8i-. 


d (p. 634) i. — ~.l— U avdon r. 

AVDON Si f)ANAl>T\N NaTIO-NAP JUIL- 

[1937] 3 w. W. R. 537.-CAN 

t fl). 634) i. ^.]— Under 

shoo^ Act, R. S. A„ 1922 (o. 51), a 
acher's salary is not a ^bt accruing 
le from day to day.' — T hoRESON v, 
'.ATRMOKE School District Trustees 
ita.). [1927] 3 D. L. R. 641 ; [19271 2 
. W. R. 439.— CAN. 

£ (p. 634) i. Assistani sur- 

)n.]— The pay of a European 
litary Assistant Surgeon, second- 
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2156. Add, ArmoiaHan : — As to (1) Reid. Re Pinto 
Leite <& Nephews, Esc p, Visoonde Des Olivaes, 
[1929] 1 Oh. 221. 

2169. Add, Annotations : — Reid. Employers^ 
Liability Assce. Oorpn. v, Sedgwick, Collins, 
[1927] A. C. 95; Bichardson v. Richardson, 
[1927] P. 228. 

2170. Add, Annotaticna : — Folld. Employers* Lia- 
bility Assce. Oorpn. v, Sedgwick, Oollins, 
[1927] A. 0. 95. Refd. Richardson v, Richard- 
son, [1927] P. 228. 

2170a. .] — Pltfs. had brought an 

action & had signed a judgment against a 
Russian co. in default of appearance. Service 
of the writ had been effected by leaving a 
true copy of the writ of summons with one 
0., who was the person authorised by regis- 
tration in England to accept service on 
behalf of deft. co. under Companies (Con- 
solidation) Act, 1908 (c. 69), s. 274. The 
co. had been liquidated in Russia but this 
liquidation took no account of debts due to 
the co. by English debtors or by the co. to 
English creditors, &> an order had since been 
made to wind up the co. in England. The 
English liquidator decided not to attack 


the judgment. C. had endeavoured without 
success to have Ms name removed from the 
register i—Held : the judgment creditors 
were entitled to a garnishee order attaching 
money due to the Russian co. from a debtor 
of that CO. in this country. — Sedgwick 
Collins & Co. v, Rossia Insurance Co. op 
Pbtrogead, [1926] 1 K. B. 1 ; 95 L. J. K, B. 
7; 133 L. T. 808 ; 41 T. L. R. 663, 0. A.; 
affd, avb nom. Employers’ Liability As- 
surance Oorpn. v, Sedgwick, Collins & Co., 
[1927] A. 0. 95 ; siih nom, Sedgwick, Collins 
& Co., Ltd. v. Rossia Insurance Co. op 
Pbtbogbad. 136 L. T 72, H. L. 

AnnoioHons : — Oonfld. Lazard Bros. & Oo. v. Midland Bank. 
Ltd. (1932), 148 L. T. 242. Refd. The Jupiter (No. 3) 
(1927), 137 L. T. 333 ; Sabatier v. Trading Oo., [1927] 1 
Oh. 496 ; First Russian Insoe. v. London & Lancashire 
Insoe., [1928] Oh. 922 ; Re Vocation (Foreign), Ltd. (1932), 
48 T. L. R. 625 ; Be Russian Bank for Foreign Trade, 
[19333 Oh. 745. 

2188. Add, Annotations : — Consd. Rekstin v, Kom- 
severputj Bureau (Bank for Russian Trade, 
Ltd.) (1932), 48 T. L. R. 678. Refd. Richard- 
son V, Richardson, [1927] P. 228 ; Douglass 
V, Lloyds Bank (1929), 34 Com. Cas. 263 ; 
Lazard Bros. & Co. v, Banque Industrielle de 
Moscou, Lazard Bros. & Co. v. Midland Bank, 
Ltd. (1931), 101 L. J. K. B. 65. 


class, of the Indian Medical Dopt., 
who Is a warrant olflccr & not a com- 
missioned is not Jiable to 

attachment in execution of an order for 
alimony & main te nance passed by a 
civil ct. — Nugent v. Nugent, I. L. R. 
[19373 All. 3.50.—IND. 

f (p. 034) ii. Army mrgeon ,\ — 

The pay of an assistant -surgeon, 
attached to a British regiment serving 
in India, is not liable to attachment in 
execution of a decree of a oivi) ct. — 
Browne v. I^arce (1925), 1. L. R. 
48 All. 7.*i.~-IND. 

f (p. 634) iii. SroWier.l— The 

salary of a soldier to whom Army Act, 
44 & 45 Viet. c. 58, applies, is attach- 
able in execution of a decree in accord- 
ance with the provisions of Civil 
Procedure Code, s. 60 (1 ). — Husain 
BAKB sn V, Briggkn Shaw (1933), 
I. L. R. 55 All.— IND. 

h (p. 634) i. — — Police court inter- 
prefer.! — The wages or sedary of the 
ofQcial Italian police court interpreter 
of Vancouver paid by the city is exempt 
from attachment under Attachment of 
Debts Act, R. S. B. 0. 1924, 8. 3.— 
Todd v. De Paola (1932). 46 B. C. R. 
278.— CAN. 

PART V. SECT. 1, SUB-SECT. 4. 

sn. To what court — Court of division 
where gamiehee resides.] — Be Savokd 
V, Dbsjabdins, [19273 1 D. L. R. 541 ; 
59 O. L. R. 646.-~CAN. 

1 . Bevsd,, 17 Alta. L. R. 109. 

00 . For ** the affidavit was not 
sufficient ** read ** not insufficient.** 

d (p. 637) 1. .1— In an 

affida-nt in support of a garnishee 
summons, deponent must swear 
positively to the indebtedness & the 
amoimt thereof, & if his affirmation 
as to the amount is upon Information 
& belief only his prevfous positivenees 
as to the indebtedness is thereby 
qualified ; as to a judgment debt the 
affidavit must show not only the exist- 
ing indebtedness, but also the amount 
for which judgment was recovered. — 
Frost v. Boohon & Vebheist, (1924J 
8 W. W. R. 422.— CAN. 

d (p. 637) li. An 

affidavit in support of a garnishee 
summons with respect to a judgment 
debt, need not state the original 
amount of the judgment, but only the 
8kmount etlB due thereon. — ^Poimufl t>. 
Smith Sc Oonnauohty, [19251 3 


D. L. R. 513 ; [1926] 2 W. W. R. 293 ; 
19 Sosk. L. R. 497.— CAN. 

d (p. 637) iii. .3— An 

affidavit for a garnishee order is not 
sufficient, unless !t states that it ta 
founded upon information & belief, 
or that deponent has knowledge of the 
facts.— TiLLiruM Athi.ei*ic Club v 
BuriuR. [1925) 3 W. W. R. 368.— can; 

d (p. 637) iv. . 3— Whore the 

affidavit m support of a garnishing 
order states that the garnishee is a 
certain named bank, it describes the 
garnishee sufficiently. — V an Was- 
SENAER V, Adamb, [1927] 3 D. L. R. 
180; [19271 2 W. W. R. 287 ; 38 
B. C. R. 275.— CAN. 

d (p. 637) V. .]— An affi- 

davit for garnishing order before judg- 
ment must state shortly & concisely 
the canse of action in common & plain 
language, & a garnishing order Issued 
where the affidavit filed is defective 
in this respect will be set aside. — 
Huhn V. Bogaoh, [1928] 3 W. W. R. 
422.— CAN. 

d (p. 637) Vi. .1— Although 

In an affidavit In support or a garnishee 
summons the fact of deft.*B indebted- 
ness to pltf. must be sworn to positively 
& not on mere information Sc belief, 
this does not mean that pltf. *8 know- 
ledge thereof must necessarily be 
absolute & complete. — P omfrbt v. 
Morie Sc Imperiajl Bank of Oanada, 
[1931] 2 W. W. R. 477 ; 3 D. L. R. 
557 ; 25 Alta. L. R. 481.— CAN. 

d (p. 637) vii. .3 — Wilson 

V. Douglas, [1931] 2 D. L. R. 413 ; 3 
M. P. R. 84.— CAN. 

d (p. 637) viii. .1 — CURLEY 

V, SiNSER, [19311 3 W. W, R. 763 ; 46 
B, O. R. 20.— CAN. 

d (p. 637) ix. .3 — Banque 

Canadienne Nationale V, Labinb Sc 
Courtemanohb, [1933] 1 W. W. R, 
386 ; 2 D. L. R. 432.— €AN. 

d (p. 637) X, — .] — Sokol c, 

Paoipio Forwarping Co., 

Reipkl & Royal Bank 6f Canada, 
[1933] 3 W. W. R. 362.— CAN. 

d (p. 637) xi. .1— Garnish- 

ing proceedings before Judgment are 
extraordinary remedies Sc the statutory 
TOi^uiremeutB must be strictly complied 

Sect. 263 of County Courts Act, 
R. S. M., 1913, provides that a gamish- 
Ing order Sc summons may b« issued 
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pending action when there is filed an 
affidavit ** In one of the forms appro- 
priate to the purpose in the schedule 
of forms.*’ In the present Instance 
the appropriate form was No. 27, 
which says : “ The said primary debtor 
is justly & truly indebted ... to the 
primary creditor In the sum of . . .** 
The affidavit which was filed said : 

The deft. Is Indebted to pltf. In the 
sum of $109 ” ; — Held : the omission 
from the affidavit of the words *' justly 
& truly ** was a substantial variation 
from the statutory form ; &, therefore, 
the filing of said affidavit did not give 
the clerk of the county ot. jiirisdictlon 
to issue the garnishee summons. — 
Haug V, Brown & B. & B. Transfer, 
[19343 1 W. W. R. 183 ; 2 D. L. R. 
302.— CAN. 

d (p. 637) xU.-- .1— Where the 

affidavit in support of a garnishee 
summons does not sot out sufficiently 
the nature of pltf.’s claim the summons 
will be set aside as issued without 
Jurisdiction. Such non-compliance 
with rule 648 Is a fatal defect & cannot 
be cured under rule 273. — Joncas v. 
Plotkins & Lion Refining Co. & 
Imperial Bank of Canada, [19341 2 
W. W. R. 142 ; 3 D. L, R. 799.— CAN. 

h (p. G37) i. 7\m€ for swearxno 3 

— The fact that the affidavit In support 
of a garnishee summons was sworn 
before the action was begun, although 
on the same day on which the state- 
ment of claim was Issued. Is ground for 
setting the gamishtje summons aside. — 
McParland V, Seymour, [1925] 4 
D. L. R. 944 ; [1925] 3 W. W. R. 666 ; 
revsQ., [1925] 4 D. L. R. 325 ; [1926] 
3 W. W. R. 256,— CAN. 

h (p. 637) il. — Made hdort 

action begun — Inmlid,] — Neon Pro- 
ducts OP Western Canada, Ltd. v. 
Bancroft [19363 2 W. W. R, 837; 
50 B. C. R. 81.— CAN. 

PART V. SECT. 1, SUB-SECT, 5.— B. 

q i. ,] — Service of a garnishee 

summons set aside, the copy served 
not having been a true copy. — 
LrVERGANT V, CAPITA^ JOBRERS. LTD., 

[19261 3 w. W. R. 719.— CAN. 


PART V. SECT. 1. SUB-SECT. 6.— 
B. (a). 

2206 I. Claim by third paHv — DvfV 
of couH-^RigMe of third party, y— Held : 
when It is suggested by iihe garnishee 



VoL XZI.— Execution. Cases 2210a-*8288A 


2210a« — — Not necessary to make Judgment 
debtor a party,]— Lbvene v. Maton (1907), 
61 Sol. Jo. 632. 

2220a. Irregular service ol notice of writ.] — 

Lazabd Bros. & Co. v, Midlanx> Bank, Ltd., 
No. 2069a, ante, 

2236. Add, Annotation : — Refd. Plunkett v. Bar- 
clays Bank, Ltd., [1936] 1 AU E. R. 653. 


2286a. Of army agent.]— Attachment of the 

produce of the sale of a commission in the 
army, in the hands of the army agents, held 
ineffectual as against the lien & right of set-off 
of such agents & as against a prior equitable 
assignment. — Weijstkr v. Webster (1862), 
31 Beav. 393 ; 31 L. J. Ch. 055 ; 8 Jur. N. S. 
1047 ; 10 W. R. 503 ; 54 B. R. 1191. 


on the retnrn of an order nitti for the 
attachment of a debt that there in a 
claim by a third person In respect of 
that debt the justices should, in accord- 
ance with Justices Act, 1915, s. 131, 
diroct such third person to appear & 
state the nature & particulars of his 
claim ; & where such third person 

appears, & his claim is dlsresrarded by 
the justices, he has a rijfht to be beard 
& is entitled to review an order of the 
Justioes as a “ person who feels 
aggrieved within sect. 160 of the some 
Act. — HtTNTv. Balfour. 11928] V. h, R. 
488; (19281 Argus L. R. 313.— AUS. 

h 1. Affidavit of denial — Cross" 

examination (m-^Whai questions mus^ 
be anauw?rcd. 1— Wilson v, Fleming 
(1900). 19 P. R. 203.— CAN. 

h it, Attachment of Debts Act.] — 

There Is strong authority for holding 
that a garnishee has not the right to 
have a garnishee summons set aside 
on an application based merely on the 
ground that there is no debt dub from 
the gajnishoe to deft., since Attach- 
ment of Debts Act, s. 8, makes pro- 
vision for determining such an issue. — 
Simonson r. Simonsoi^ (1928} 3 D. L. 
R. 31 ; [1928] 1 W. W. R. 863 ; 22 Sask. 
L. R. 481.— CAN. 

PART V. SECT. 1, SUB-SECT. 6.— 

B. (b). 

s i. Form of ise^ic .] — Au 

issue directed in garnishee proceedings 
should be so framed as to dispose of 
the claims of all the claimants. — 
Dominion Bank v. R. P. Clark & 
Co. (Vancouver), Ltd.’s Trustee 
(1933), 46 B. O. R. 486.— CAN. 

»p. Onus of proof.] — Adolph v. 
Hilton dr Stephens (1907), 7 Terr. 
L. R. 407 ; 6 W. L. R. 119.— CAN. 


PART V. SECT. 1, SUB-SECT. 6.— 

C. (b). 


t i. Jurisdiction of district court 

judge to set aside,] — Rabinovitoh v. 
Frist, [1927] 3 D. L. R. 892 ; [1927] 
2 W. W. R. 673 ; 21 Sask. L. H. 582.— 

CAN. 


»t. Debt not liable to be garnisheed — 
Indian Act, R. S. C., 1906, ss. 99, 102.] 
— Armstrong Growers* Assocn. v. 
Harris. [1924] 1 D. L. R. 1043; 1 
W. W. R. 729 ; 33 B. C, R. 285.— CAN. 


sv. Error in form.] — Armstrontg 
Growers’ Assocn. v. Harris, [1924] 
1 D. L. R. 1043 ; 1 W. W. R. 729 ; 
33 B. O. R. 285.— CAN. 


8W. fFfio may apply.] — A “ person 
claiming to be Interested lu the money 
attached.” within Attachment of 
Debts Act, H. 8. S. 1920 (o. 59), s. 7, 
Is some person, other than pltf.. deft, 
or garnishee, who claims some intci-est 
in tne money attached by the garni shee 
'summons. — P ontius v. Smith & Con- 
naughty, [19251 3 D. L. R. 513 ; 
[1925] 2 W, W. R. 293 ; 19 Sask. L. R. 
497.— CAI4. 


■y. .1 — Boyd & Eloib v. Kbrsbjt 

;B. O.), [1927] 2 D. L. R. 679; [19271 1 
W, R. 665; 38 B.C. R. 342.— CAN. 




■z. Application to set aside — Necessity 
for appearance.] — Where a deft, has not 
entered an appearance in the aution he 
is not entitled to move to have an 
attaohing order obtained by pltf. set 
aside. If deft, has so moved without 
having appeared the objection to his 
right to do 86 cannot be cured by a sub- 


sequent entry of appearance. — Mc- 
Donald V. Cocos Island Treasures, 
Ltd.. [1933] 1 W. W. R. 189; 40 B. C. 
R. 360.— CAN. 

PART V. SECT. 1, SUB-SECT. 6,- - C. (c). 

sc. Money paid into court — Garnishee 
sumnwns set aside — Second summons — 
Payment out.] — Security Lumber Co., 
Ltd. 11. Roltck & Rolick Plaxin, 
[19371 2 W. W. R. 394.— CAN. 


PART V. SECT. 1, SUB-SECT. 7. 

8 i, Against execution by sheriff.] 

— The service of an attaching summons, 
although not a transfer of the debt, 
creates a ohai^ on it in favour of the 
attaching creditor which is not taken 
away by the subsequent re<ielpt of 
writs of execution by the sherifC. — 
R. B. Anderson & Son v. Dawber, 22 
B. C. R. 218.— CAN. 


t 1. Against prior assignment — 
Validity of assignment — Trial of issue 
to determine — Power to order. }~~Paquet 
C o., Ltd. v. Wiese & Krant (Alta.), 
[19*27] 1 W. W. R. 685.— CAN. 

t il. Creditors Relief Ad, R, S, 

B. C., 1924 (c. 59). 1 — Vernon Hard- 
ware Co. t>. Reid & Reinhard (B. C.), 
[19271 2 W. W. R. 117.— CAN. 

b i. .1 — Sect. 2a of Builders’ 

& Workmen’s Act, K. S. M,, 1913, 
added thereto by 1932 (o. 21), s. 1, 
does not apply to moneys merely 
owing to & not yet ” received ” by 
the contractor. — Castelein v. Boux. 
[1934] 1 W. W. R. 772 ; 3 D. L. R, 
351 ; 42 Man, L. R, 97.— CAN. 

sm. Joint Jff several debt — Rights of 
creditor of individual debtor.] — Where 
money Is levied under on execution 
with respect to a joint & several debt 
a creditor to whom one of sedd debtors 
Is individually indebted is not entitled 
to share in its distribution under 
Oeditors’ Relief Act, R. S. A., 1922, 
except as to the surplus, if any, which 
remains after the money has been 
applied in satisfaction of said debt. — 
Donaqhue t>. Canadian Bank of 
C/OMMERUB (Alta.), (1929) 4 D. L. R. 
540 ; 3 W. W. R. 109.-^AN. 

sa. Of garnishing creditors — Amend- 
ment of summons — Power of court.}— 
K., an administrator, had in his hands 
moneys of the estate, a distributive 
share of which M. as one of the next 
of kin was entitled to receive. J., a 
creditor of M., served on K. a garnishee 
summons, in which K. was described 
simply as ** K.” T., another creditor, 
then served a similar summons on K., 
In which K. was described as ” adminis- 
trator of the estate.” The Judge 
amended J.’s summons by adding 
” administrator of the estate ” : — 
Held : the judge had no power to give 
retroactive eifeot to the amendment, 
& thus give J. priority of T. on the 
basis of nls earlier service. — Turvilij: 
V, Malloy, [1929] 3 D. L. R. 25 ; 63 
O. L, R. 612.— CAN. 


sb* Against wc^e-eamers — Effect of 
CredUors* Relief Act, R, S. A., 3 922.1— 
Creditors* ReUef Act, R. S. A.. 1922, 
B. 5 (14), which gives priority to 
persons who ” at the time of the 
seizure by the sheriff,” or within one 
month prior thereto, were employed 
by the execution debtor, does not 
entitle them to priority trith respect^ 
moneys which the sheriff received by i 
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virtue of garnishee proceeding — 
Linton v. Flannigan, [1929] 8 

D. L. R. 911 ; 1 W. W. R. 921; 24 
Alta. L. R. 27 ; revg., [1929] 1 W. W. R. 
4.95 — CAN- 


BO. Priority of equitable assignee — 
Over subsequent garnishor .] — M. made 
an arrangement with an auctioneer to 
sell her chattels on Nbv. 27, 1929, 
Before that date she gave to a creditor 
a letter addressed to the auctioneer 
asking him to pay to the creditor a 
specified sura of money out of the pro- 
ceeds of the sale to be held on Nov. 27. 
By the same document M. purported 
to assign to the creditor the specifted 
sum out of the proceeds of the sale. 
She gave similar documents to other 
creditors & all were delivered to the 
auetioueer before the day of the sale : 
— Held : these documents were valid 
equitable assignments : the subject- 
matter of the assignments was assign- 
able in that way ; & the claims of the 
assignees were paramount to the claims 
of pltfs. In four Division Ct. actions, 
who sought to garnish the proceeds of 
the sale in the hands of the auctioneer 
garnishee. — Uxbridge Hardware Co. 
V. Musselman, [1931] 1 D. L. R. 867 ; 
66 O. L. R. 435.— CAN. 

sm. Against assignee of hook debts.] — 
A customer made a general assignment 
of book debts to his bonk, the customer 
continuing to get In & deal with debts 
until default or notice by the bank. 
A judgment creditor then gamishod 
one book debt : — Held : the bank could 
not get priority by ^ving notice of the 
ossi^ment, sinoe this was in the nature 
of a floating charge. — Great Lakes 
Petroleum Co. v. Border Cities 
Oil, Ltd., [19.34] 2 D. L. R. 743; 
O. R. 244.— CAN. 


PART V. SECT. 1, SUB-SECT. 8. 

2242 ii. Brethour v. 

Taylor & Bank of Montreal (B. 0.), 
[1927 J 3 W. W. R. 166.— CAN. 

2242 Ul. After notice of 

assignment of reversion.] — Fouldb v. 
Chambers (1896), 11 Man. L. R. 300.— 
CAN. 

ad. Dy judgment debtor — To 

sheriff.] — Edd : payment by the judg- 
ment debtor to the sheriff of the amount 
ol the execution did not entitle him 
to have the gamlshees discharged. — 
Kolbqa V. Genser (Man.) (1912). J2 
W. L. B. 197 ; 6 D. L. R. 188.— CAN. 

f i, Distribution — Under 

CredUors Relief AcL]--W ard (Robkut^ 

& Co., Ltd. v. Wilson rioop. 7 
W. L. R. 37 ; 13 B. C. R. 273.— CAN. 

I ji, Deduction of solicitor’s 

fee.] — There Is no authority for the 
deduction of a solr.’s fee when a 
garnishee In a coiintj' ct. ^tion pays 
the garnished money 1^^^ 

SEGUIN V. It AND ALL & 

Bank, [1933] 3 W. W. R. — CAN. 

si. Discontinuance of actual. ] 
discontinuance of an action the 
irarnishrnont proceedings therein auto- 
SSlcally termlnate.-lNTERNATlON^ 
PKI'ROLEUM & Land rRAJHNG Co., 

Ltd. t;. Rosa & Royal Bank of 
:)anada, aldous V. Ross & Roy a. 
3ANK OF Canada, 

3ROWN & Harvey, [1933] 3 W. W. R. 
148.— CAN. 



Cases 2278— S488a. English aNd Empirb Digest Supplement. 


2278* After tliis case add : — 

SeCy ge^aUy^ Infants, Vol. XXVIII., pp. 

2279. Add, Annotation : — Retd. 0. L. v, 0. F. W., 
[1928] P. 223. 

2280* Add. Annotation : — Retd. C. L. v. 0. P. W., 
[1928] P. 223. 

2295a. Private company.] — P bjnton v. East 

(1910), Y. S. O. P. 

2811a. Stock held In trust for debtor — Debtor 
having discretionary trust as to part of fund.] — 
A testator by his will directed that certain 
stock should stand in the names of his exors., 
& the dividends should be paid to G,, during 
his life, & on his death to E., his widow, 
“ she to lay it out for the good of his children,** 

6 that when the youngest child should come 
of age, the fund should be sold out & divided 
amongst the children. In an action in which 
E., after the death of G., was a deft. ; — 
Held : an order might be made under 
Judgments Act, 1838 (c. 110), ss. 14, 16, for 
charging “ so much of the dividends as were 
payable to E. for her own use & benefit.** — 
Fowler v, Churchill (1843), 11 M. &: W. 
67 ; 2 Dowl. N. S. 682 ; 12 L. J. Ex. 230 ; 

7 Jur. 166 ; 162 E. R. 714. 

AnnotcUion : — Oonsd. South Weatorn Loan & Discount Co. 
V. Bohertaon (1881), 8 Q. B. D. 17. 

2835. Add. Citation : — “ sub nom. Re Hutchinson, 
Ex p. Hutchinson (1885), 16 Q. B. D. 216. 
2350. After the word “ Held ** add ‘‘ (Brlb, J., 
dies.) ** 

Annotations : — For the annotations in the 
original volume substitute as follows : — 
Anrwtations : — Dbtd. Beavan v, Oxford (1856), 6 Do G. M. 
& G. 507, I prefer the opinion of Brle, J., to that of the 
other three judges (Tcbnkr, L.J.). ir.F. Kinderloy v, 
Jervis (1856), 22 Beav. 1 ; Scott t>. Hastings (1858), 
4 K. &: J. C33. Consd. Nicholls v. Boaewarne (1859), 
6 0. B. N. S. 480. N.P, Benhamv. Keane (1861), 1 Johu, 
& H. 685. DbtA Pickering v. Ilfracombe By. (1868), 
L. R. 3 O. P. 235 ; Robinson r. Nesbitt (1868). L. B, 3 
0. P. 204. The opinion of the majority of the ot. in that 


case Is no longer law (Bgviid^ C.J.). 

Dlnental Union Gas Co. (1872^. B. 7 Bxoh. 882. 

Punohard i>. Tomkins (1882). 31 W. R. 286. The case of 
Watts V. Porter Is itseif unsound law, but Ebus, J. s 
construction of Judgments Act, 1838 (c. 110), Is now held 
to be the law (Ohitty, J.). N.F. Us General Hortlonltural 
Oo.,Etp. Whitehouae (1886), 32 Oh. D. 612 ; Re Leav^ley. 
fl891] 2 Ch. 1 ; Vacuum Oil Co. e. EUla. [19141 1 K. B. 
093. Befd. Hirsch v, Coates (1856), 18 C. B. 757 ; Croft 
V. Lumley (1858), 0 H. L. Oas. 672 ; Baker v. Tynte 
(I860), 2 E. & E. 897. M«ntd. Whistler e. Eorster(18C3), 
14 C. B. N. S. 248. 


2480a. .] — 6 Viet. c. 6, s. 4, con- 

ferred on the ct. no new summary jurisdiction 
with respect to granting injunctions ; but 
the remedy provided thereby was intended 
only for limited & interim purposes, viz. to 
protect stock until the party having a claim 
to it can have time to assert that claim by 
bill. H. obtained a restraining order under 
the above statute on May 30, but he neglected 
to file a bill. Upon motion made Jime 30 to 
discharge the order : — Held : the order could 
not stand without a bill filed ; & although the 
ct. had power to continue the order until a 
bill should be filed, yet that this was not, by 
reason of H.’s delay in filing a bill, a proper 
case for the exercise of such power . — Rc 
Suisse (1842), 6 Jur. 597, 664. 


2486. Add. Citation “ Madd. & G. 1.** 


2438a. Beneficial owner.] — A cestui 

que trust or equitable mtgee. of shares who is 
entitled to restrain a transfer can apply to 
the High Ct, under Ot. of Chancery Act, 
1841 (c. 6), s. 4, & R. S. C., Ord. 46, for an 
order restraining the co. from allowing a 
transfer to be made, & this appears to me to 
be his only remedy where he is not himself a 
transferee, & as such entitled to be registered 
as a shareholder (Bindley, L.J.). — Soci^6 
G6n6rale De Paris v. Tramways Union Co., 
Ltd. (1884), 14 Q. B. D. 424; 64 L. J. Q. B. 
177; 62 L. T. 912 0. A.; affd. on other 
grounds^ sub nom. Soci^iTfe Gen6rale De 
Paris v. Walker (1886), 11 App. Cas. 20, 
H. L. 


PART V. SECT. 2, SUB-SECT. 5.— A. 

2289 i. Fund in court — Paid under 
gamiaheevroceedinqs.] — Pratu. Hitch- 
cook, Jonah u. Hitchcock, (1925J 3 
D. L. R. 1142.— can. 

PART V. SECT, 2, SUB-SECT. 6.-~A. 

•». Coats of obtaining orders — 
On winding-up of company — By 
whom payable,] — Re Saskatchewan 
Co-operative Elevator Co., Ltd., 
Davidson tj. Swanson (S.), [1928] 2 
W. W. R, 256.— CAN. 

PART V. SECT. 3, SUB-SECT. 2.— D. 

2893 i. Right of assignor to fund.] — 
Re Davidson & Smith, Et n. London 
Guabantbb & Accident Co., [19261 
2 D. L. R, 433.— CAN. 

PART V. SECT. 8, SUB-SECT, 4. 

0 L Compensation for dependants 

of deceased t/wAwiati.}-~Money paid 
Into ot. as compensation due to the 
dependants of a deceased workman 
under the Workmen’s Compensation 
Act, 1925, Is not subject to arrest- 
ment. — WiLUAM Baied & Co,, Ltd. 
V. Campbell, [1926] 3. C. 314. — SOOT. 

part V. SECT. 3, SUB-SECT. 6. 

sf. Order obtained toithgut notice of 
prior assignment-— Notice of assignment 
entered in accounJtanPs office .] — OoT- 
TINOHAM V. COTTINGHAM (1886), 11 
O. R. 294.— CAN. 

PART V. SECT. 6. SUB-SECT. 1. 

2448 1. Not execution hut eguitable 


relief .] — Equitable execution is a means 
of freeing exigible ai^sets from impedl- 
monte in the way of execution & 
reaching them when such impediments 
prevent them from being taken in 
the ordinary course ; it will not be 
awarded unless it is reasonably clear 
that beneflt will be derived from tbe 
appointment of a receiver. — Strang 
V. Beal, [19231 3 D. L. R. 1141 ; 52 
O. L. H. 208.— CAN. 


PART V. SECT. 5, SUB-SECT. 2. 

%%. Of master.] — The master of the 
High Ot. has no jurisdiction to 
make an order appointing a receiver 
by way of equitable execution. — 
Baird e, Murphy, [19283 1. R. 126. — 
IR. 

sh. Effect of Couniy Courts Act. 
R.iS.M., 1913, a. 57.] — Underthe above 
sect, county ot. Judges in Manitoba 
have no jurisdiction to make an order 
for the appointment of a receiver If 
the order is, in effect, an {njuuotion 
against deft, restraining him from 
receiving the moneys therein referred 
to. — MoFarlank. e, Franklin, [1924] 
3 D. L. R. 006 ; 2 W, W. R. 1036; 
84 Man. L. R. 293.— CAN. 

8J. Aetion commenced in one judicial 
district — Appqinbnent ol ‘ 

in another r'_.' ‘ 

Ck>.. Ltd. v. Kirk, [1928] 

1 W. W, R. 308 ; 22 Sask. L. R. 486.— 
CAN. 

sk. Propertu outside jurisdiction.} — 
The Calcutta High Ot. on its original 
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side oan. In a proper case, appoint 
a receiver of property outside its 
territorial Jurisdiction in execution 
of a money decree. — Pramathanath 
Malta v. Low & Co. (1929), I, L. R. 
57 Calc. 964.— IND. 


PART V. SECT. 5. SUB-SECT. 3.— 
A. (a). 

2458 V. .1 — A pltf. who holds 

a judgment on which be is entitled 
to issue a writ of execution against 
goods only, & who seeks the appoint- 
ment of a receiver to take possession 
of the goods, must show (inter alia) 
that he is entitled to have the goods 
seized, but that it is impossible owing 
to some impediment in law of deft.’s 
Interest. — Lanostapp v. Squirrell, 
[19241 2 D. L. R. 930 ; [1924] 1 W.W. R. 
1266 ; 18 Sask. L. R. 250.— CAN. 

2453 vi. .] — The appointment 

of a receiver by way of equitable 
execution will not os a general rule 
be made, unless there exists some 
special diflaculty or legal impediment 
to obtaining execution In the ordinary 
course by garnishment of the debt 
due to the execution debtor. — Royal 
Trust Co. v. Kritzwiser, [19241 3 
D.L, R. 596 ; [19241 2 W.W.B. 760.— 
CAN. 

2453 vii. — — .] — Before a receiver 
by way of equitable execution oan 
bo appointed, there must be a legal 
right in the creditor to be paid out of 
tbe particular asset, which he cannot 
reach luiless aided , by the ct . ; but 
the creditor cannot by this process 



2454. Add. Annotation : — Refd. Ideal Filins v, 
Richards, [1927] 1 K. B. 374. 

2463.^dd. .4nnoto<ion Refd. Ee Bueb, [1927] 
W, N. 299. 

2466. Add, Annotation Retd. Be Bueb, [1927] 

XK7 XT OAr\ * '■ •* 


Vol. XXL— Execution. Cases 8464— 2647a. 

2502. Add. Annotation : — Retd* Ideal Filins v# 
Richards, [1927] 1 K. B. 374. 

2526, Add, Annotation ;^’Refd. Guatemala (Re* 
publica de) v. Nunez (1920), 95 L. J. K. B. 
955. 


Part VI. — Discovery in Aid of Execution. 

On foreign debtor — Temporarily within Jurisdiction — Form of order.] — Practice Note 

[1928] W. N. 209. 


reach a kind of asset not exigible 
under legal execution. — Eaton v, 
Brant (1024). O. h. R. 34C.— CAN. 

2458 via. .I—Thomson v. OubB’ 

INQ (1889), 80 O, R. 123.-~CAN. 

2468 ix. .] — Nova SoO'Ha Min- 
ing Co. V. Gbernbb (1898), 31 N. S. R, 
(10 R. & G.) 189.— CAN. 


2463 X. .] — A receiver will not 

be appointed by way of equitable 
execution with respect to property 
which l 8 capable of being reached by 
way of ordinary legal process, unless 
the ot. la satisfied that there are special 
circiim.stancoB which would Justly 
entitle applt. to such relief. — Men- 
NONTTE Mutual Fire Insurance Co. 

V. Heinrichs & Heinrichs. 11932] i 

W. W. K. 218.— CAN. 

•1. Whether granted as of right.]— 
It is erroneous to assume that becanso 
property of a judgment debtor is not 
liable to the ordinary processes of 
execution, the Judgment creditor must 
be able successfully to invoke the 
equitable jurisdiction of the ct. to 
olitain realiHatlon of the property. — 
Ma'cthewson V. Stredickk, [1924] 
3 D. L. R. 108.5 ; 2 W. W. R. 1099.— 
CAN. 


PART V. SECT. 6 , SUB-SECT. 3.— 
A. (b). 

»ra. Property exempt from seizure — 
Homestead. J — A judgment creditor 
cannot have equitable execution with 
respect to property which could not be 
taken under execution at law If the 
debtor had the legal. Instead of only an 
equitable interest therein. Therefore 
equitable execution cannot be obtained 
against a judgment debtor's equitable 
Interest in land which Is his homestead, 
where homesteads are made exempt 
from soixure under a writ of execution. 
— Stobhr & McPherson v. Morgan 
(Sask.), [19291 4 D. L. R. 301 ; 2 
W. W, R. 677.— CAN. 


PART V. SECT. 5, SUB-SECT. 8 .— C. 


2400 ii. .] — The ot. has no Juris- 
diction to enforce payment of a judg- 
ment debt by appointing a receiver of 
the future earmngs of the Judgment 
debtor.— Simpson v. Simpson (1934), 
49 B. O. R. 288.— CAN. 

n 1. lAigal estate in remainder.) — A 
vested interest in land subject to 
another person’s life estate does not 
constitute a suffiolent present interest 
In land to justify the appointment of 
a receiver with a view to realisation. — 
Matt he w b on V. Stbedick^ [39241 3 
D. L. R. 1085: 2 W. W. R. 1099.— 
CAN. 


ql. Barnes 

13924] 2 D. L. R. 1119 
462.— CAN. 


e. Sharpe, 
2 W. W R. 


sp. License.} — ^An ordinary hotel 
leaee containing all the usual terms in 


favour of the lessor with respect to tho 
license shows a primA facie interest of 
the lessor in the license, which a Ot. 
of Equity will in a proper case protect 
by the interlocutory appointment of a 
receiver, — Metropolitan Theatres, 
Ltd. V. Harris (1935), 36 S. R. N. S. W. 
228 ; 52 N. S. W. W. N. 68 .— AUS. 

sr. Profits of hotel.] — Pltfs. claimed 
to be entitled to possession of the land 
on which a hotel was erected & also 
to tho furniture in the hotel, : — Held : 
an order appointing a receiver of the 
profits of the business should be set 
aside, as under no circumstances could 
pltfs. bo entitled to the profits arising 
from tho business carried on by deft. — 
Clydesdale v. McManus, [1934] 
W. A. L. R. 89.— AUS. 


PART VL 

h i. .] — Where an order 

under Rule 478 (1) for the examination 
of a Judgment debtor orders hla attend- 
ance for examination, it is not necessary 
to serve him with a subpoena under 
Rule 480 ; tho service of the order 
& appointment on him with payment 
of conduct money is sufficient. But 
If such order provides only that be be 
orally examined & does not order him 
to attend for examination or to produce 
his books or documents, it is then 
necessary to serve a subpoena to compel 
his attendance or to produce such 
books & documents os may bo required. 
— Great West Life Absoe. Co. v. 
Wright, [1928] 4 D. L. R. 144 ; [1928] 2 
W. W. R. 94 ; 22 Sask. L. R. 409.— CAN, 

g J. Mortgagor — AUh(rugh 

execution stayed.] — Franoo-Bf.lgtum 
Investment Oo. v. McNamara (Alta.), 
[1918] 2 W. W. R. 929.— CAN. 

0 i, .J — Order made for 

exsTTilnation, where it was disclosed 
that judgment debtor had purchased 
& put in bis wife’s name certain land 
& had paid out money on account of 
the purchase price & for interest & 
taxes. — Beau Monde Ladies’ Tailor- 
ing Co, V. Garrett, {1925} 3 D. L. R. 
957 ; 57 O. L. R. 256.— CAN. 

a ii. Molher-nndaw of iudgment 

debtor.] — Order made for examination, 
where it was disclosed that judgment 
debtor hod made payments to his 
mother -In -law of sums which it was 
alleged she had lent him. — Beau 
Monde Ladies’ Tailoring Co. v. 
Girrett. (19251 3 D. L. R. 957 ; 57 
0. L, R. 256.— CAN. 


)} i, — — Transferee of land in another 
Province .} — Crucible Steel Co. v. 
Fpolkes ( 1912 ), 21 O. W. R. 302 ; 
3 O. W. N. 750 ; 1 D. L. R. 381.— CAN, 


2552 i. Nature of examination .] — 
The questions should be limited to tho 
scope of the order for examination.— 
Flanagan e* England, [1926] 3 


p. L. R. 360 : [1926] 2 W. W. R. 428 ; 
20 Sask. L. R. 579.— CAN. 


2552 ii. Judgment on contract 

readjusting earlier contracts.] — On 
examination for discovery in aid of 
execution on a judgment recovered 
on a contract, debtor may be required 
to answer questions relating to his 
property & his dealings with it prior 
to the date of the contract sued on, 
where It Is shown, even by evidence 
adduced on an application to a Judge 
to compel debtor to answer the 
que‘»tion 8 , that tho contract had 
replacotl earlier oontracts between the 
same parties 8c was merely a readjust- 
ment of a liability incurred prior to 
its date. — Standard Trust Co. v. 
Walter, [1926] 1 D. L. R. 86 ; [1926] 
1 W. W. R. 16 ; 22 Alta. L. R. 176.— 
CAN. 


8 t. liefusal to attend.] — K. B. 
Rules (Sask.), Urd. 33, contains no 
provision for compelling the attend- 
ance of a person ordered to attend for 
examination other than that contained 
In r. 480. — Saskatoon Hardware 
Oo. V, McManus, [1924] 3 D. L. R, 
344 : 2 W. W. R. 809.— CAN. 


gx. Non-attendance on previous 

day waived.] — Where non-attendanoe 
on the day fixed by an order for deft.’s 
attendance for examination as a Judg- 
ment debtor is waived by pltf., deft, 
cannot be committed for failure to 
attend upon a subsennont day, the 
effect of the order being spent. — 
Hyatt v. Owens, [1927] 3 I), L. R. 
563 ; 60 O. L. R, 489.— CAN. 

sa. Scope of examination — ^Evidence 
admissible as proof of abUitv to pay .} — 
On an application under King’s Bench 
Act, 8 . 51 (a), the ct. has no jurisdiction 
to adjudicate upon the question of a 
fraudulent conveyance, yet the cir- 
cumstances under which the debtor 
has transferred his property may be 
considered for the purpose of assisting 
the ct, in ooncJudJng whether tho 
debtor’s failure to pay his debts was 
due to inability or unwllllogness to pay. 
— Bell v. long, [19281 3 W. W. K. 
208.— CAN. 


8 b. What must be s/iot/m..]— TJnder 
Alberta, rule 634, it is not necessary 
Cor a judgment creditor apj»lying to 
the clerk of the ct. for an apr>olntinont 
for the examination of the judgment 
iebtor to show that the judgment Is 
?tlll unsatisfied or that an execution 
has been returned by the sheriff ni/lia 
iona : nor is ho required to obtain a 
ludgo’s order for the appointment.-— 
'Jonway’s, Ltd. v. Ryan, [1929] 3 
D L R. 292 : 2 W. W. R. 80 ; 24 
Uta. L. R. 124.— CAN. 

Bd. Disobedience to order—Contempt 
f court .] — Standard Bank of Canada 
c Canadian Bank of Commerce v. 
UBY (Alta.), [1929] 3 W. W. R. 74G. 
-CAN. 


67 




Vol. XXn. Cases 4r-417. 


EVIDENCE. 


4, Add. Annotation : — Refd* Butcher Wetherly 
& Co. V. Norman, [1934] 1 K. B. 475. 

31a. Interview — Dictaphone record.] — The dicta- 
phone record of an interview may be accepted 
in evidence. — Buxton v. Gumming (1927), 71 
Sol. Jo. 232. 

87. Add. Annotations: — Retd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39. 
Purkis V. Walthamstow Borough Council 
(1934), 151 L. T. 30. 

65. Add. Annotations : — Consd. Winnipeg Elec- 
tric Co. V. Geel (1932), 48 T. L. R. 667. Refd. 
Jones V. Great Western Ry. Co. (1930), 47 
T. L. R. 39 ; Place v. Searle, [1932] 2 K. B. 
497. 

55a. .] — At the close of pltf.’s case, deft. 

applied for a nonsuit, on the ground that 
there was no evidence given of such negligence 
as to render deft, liable. The judge refused 
to stop the case, but reserved leave to move 
for a nonsuit. The jury having found for 
pltf. : — Held : (1) when at the close of pltf.’s 
case there was no evidence upon which the 
jury could reasonably & properly find a 
verdict, the judge ought to have directed a 
nonsuit ; (2) in every case before evidence is 
left to the jury there is a preliminary question 
for the judge, not whether there is literally 
any evidence, but whether there is any 
evidence upon which a jury can properly 
proceed to find a verdict for the party pro- 
ducing it, upon whom the ontts of proof is 
imposed. — Giblin v. McMuulen (1869), 
L. R. 2 P. C. 317 ; 6 Moo. P. C. C. N. S. 434 ; 
38 L. J. P. C. 25 ; 21 L. T. 214 ; 17 W. R. 
445 ; 16 B. R. 578, P. C. 

65b. ,] — Where pltf. has closed his evidence, & 

the judge who tries the case is of opinion that 
there is no case to go to the jury, he ought 
to direct accordingly. — Daniel v. Metro- 
politan Ry. Co. (1871), L. R. 5 H. L. 45; 
40 L. J. C. P. 121 ; 24 L. T. 815 ; 35 J. P. 
708 ; 20 W. R. 37, H. L. 

Annotation : — Betd. Williams v. G. W. Ry. (1874), L. R* 
9 Excb. 157. 

55 c, Power of judge to change ruling.] — In 

an action for personal injuries the judge 
refused to nonsuit on the ground of there 
being no evidence of negligence, & the jury, 
having heard the whole case, disagreed : — 
Held : the judge was entitled to enter judg- 
ment for deft. — Peters v. Perry & Co. 
(1894), 10 T. L. R. 366. 

AnnotaHon :~^on8d. Skeate v. Slaters, [1914] 2 K. B. 429. 


.] — Shears v. Mendblopf (1914), 
30 T. L. R. 342. 

56e. In an action tried with a jury 

the judge was asked at the conclusion of pltf.’s 
case to withdraw the case from the jury on the 
ground that pltf. had failed to make any case 
against defts. The judge refused to do so. 
Witnesses were then called for the defence. 
The jury disagreed. Subsequently an applica- 
tion was made to the judge to enter judgment 
for defts. upon the above ground & also upon 
the ground that upon all the evidence in the 
case the jury could not reasonably have 
found a verdict for pltf. The judge having 
refused to enter judgment for defts. : — Held : 
(1) a judge at the trial had power to enter 
judgment for deft, if upon the case as a whole 
the evidence of pltf. was so weak that a 
verdict in his favour would have been set 
aside as unreasonable. 

(2) A judge who at the conclusion of pltf.’s 
case has ruled that there is some evidence for 
the jury, is entitled at the conclusion of the 
whole case to reconsider his ruling & to enter 
judgment for deft., if he is then of opinion 
that pltf.’s evidence fails to disclose any cause 
of action against deft. — Skeate v. Slaters, 
Ltd., [1914] 2 K. B. 429 ; 83 L. J. K. B. 676 ; 
110 L. T. 604 ; 30 T. L. R. 290, C. A. 

Annotatiom : — A6 to (1) Consd. Wlntorbotham, Gurney v. 
Sibthorp & Cox, [1918] 1 K. B. 625. Refd. Everett v. 
GrlfflthB, [19211 1 A. C. 631. Aa to (2) Refd. Cooke t>. 
Wilson (1915), 85 L. J. K. B. 888 ; Place v. Searle, [1932] 
2 K. B. 497. Oenerally. Refd. Gaacoitrne v. Gascoigne 
(1917), 87 L. J. K. B. 333 ; Croker v. Crokor (1932), 48 
T. L. R. 597. 

57. Add. Annotation : — Refd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39. 

58. Add. Annotation : — Refd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R, 39. 

59a. .] — Giblin v. McMullen, No. 55a, 

ante. 

77. The names of the parties should be reversed 
in each court, 

80. Add. Annotation : — As (1) Refd. Re Davy, 

[1935] P. 1. 

101. Add, Annotation: — Folld. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

116. Add. Annotation : — Refd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1920), 
95 L. J. P. 145. 

117. Add. Annotation : — Refd. Australia (Ownei-s) 
V. Nautilus (Owners), The Australia (1926), 95 
L. J. P. 145. 


Part I. — General Principles 

55li. 


PART I. SECT. 1. 

1 i. Civil criminal trials dis^ 
Unguiahed.'h-'Wheme the question to 
be detenniiied in a civil action is 
whether or not a criminal offenoe has 
been committed, but this question 
does not arise directly upon the 
pleadings, the ct.. In deciding whether 
or not an offence has been committed, 
should apply the ordinary civil mle 
as to the sufficiency of proof, So not 
the mle which prevails in a ot. of 


criminal iuiisdiotion that the ct. must 
be satisfied beyond reasonable doubt 
that the crime allied has been com- 
mitted. — Motohall V. Massoud, 
[1926] V. L. R. 273 ; [1926] Argus 
L R. 271.-“AUS. 


ART I. SECT. S, SUB-SECT. 1. 

Iv, ] — Consolidated Wafer 

Ltd. V. International CONE CO., 

., [1926] 4 D. L. R. 74 ; 69 0. L. R. 


PART I. SECT. 4, SUB-SECT. 2, 

55 lx. — — J — Robinson v. Assini- 
BOIA Town, [1927] 3 D. L. R. 614 ; 
[1927 1 2 VV. W. R. 499 ; 21 Saak. L. 11. 
OSSf—^^AN. 

n I, .]— Dob d. Petit v. Rknard 

(1850), 6 U. O. R. 601.--CAN. 

n U. .] — Montreal Trust Go. v, 

Canadian PAomo By. Oo., [19271 4' 
D. L. R* 873 ; 61 0. L. R. 137,— OAR. 


1 



Oases 165-- 811a, 


English and Empire Digest Supplement, 


Xbh* Add, Annotations: — Dlstd* Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39. 
Consd. The Kite, [1933] P. 164. Retd. Cos- 
mopolitan Shipping Co. (Inc.) v, Hatton & 
Cookson, Ltd. (Liverpool) (1929), 143 L. T. 
296; McGowan v. Stott (1923), 99 L. J. 
K. B. 867, n. 

19ga, Replevin.] — In replevin, if there be 

any affirmative issue on pltf,, he is entitled 
to begin. — Curtis v. Wheeler (1830), 
Mood. & M. 493 ; 4 C. &; P. 196 ; 172 E. R. 
668, N. P. 

198b. .] — In replevin there was a 

cognisance for rent in arrear. To this there 
were two pleas, the one stating that a certain 
agreement had been entered into between 
the landlord & tenant, & that the tenant 
was subsequently induced by the landlord 
to enter into another agreement, which 
second agreement was the demise in the 
cognisance mentioned ; & that this latter 


agreement had been abandoned by mutual 
consent before any rent became due. The 
other plea was similar, except, that it averred 
that ^6 tenant was induced to enter into 
the second agreement by fraud. Replication 
to the one, denying the abandonment ; & to 
the other, denying the fraud : — Held : on 
these pleadings, pltt. had the right to begin. — 
Williams v. Tjhomas (1830), 4 C. &; P. 234 ; 
172 E. R. 684, N. P. 

198c. .] — In replevin any issue in which 

the affirmative is on pltf. gives him the right 
to begin. — Jambs v. Salter (1836), 1 Mood. 
& R. 601, N. P. 

220a. One counsel on each side to be heard.] — 

Only one counsel on each side is to be heard 
on the claim of right to begin. & the counsel 
for deft, has the right to reply. — ^Rawlins v, 
Desborough (1837), 2 Mood. & R. 70. 

288. Add. Annotation: — Retd. Davy v. A.-G. 
(1934), 60 T. L. R. 688. 


Part II. — Admissibility of Evidence. 

801a. Effect of letter written by plaintiff solicitor.] garage. Evidence was given {inter alia) 

— A letter written by pltf. *8 attorney, that on the seat of a car in the garage at the 

demanding payment of an inclosed bill, does time of the discovery of the body there were 

not confine pltf. from going into evidence of found books which had contained entries or 

other matters not inSuded in the bill so impressions of fictitious orders showing that 

inclosed. — Short v, Edwards (1795), 1 Esp. applt. had been paid commission thereon. 

373 ; 170 E. R. 390, N. P. These entries or impressions had apparently 

been made by applt.’s employer, & the 

811a. Murder of employer — Books with false leaves had been tom out. Evidence was also 

entries on which commission payable to given that in the garage there was found a 

employee found by body.] — Applt. was in- letter written to applt. by his employer & 

dieted for the murder of his employer, whose making an appointment. This letter was 

dead body was found in the latter’s looked found open & crumpled, but it was not 


PART I. SECT. 0, SUB-SECT. 1.— A. 

119 XXV. Payment.] — Bbond- 

SON V. Nobthqbavbs (Sask.), [1926] 
3 W. W. R. 456.— CAN. 

119 xxvi. Loan not repaidA — 

To establlBh a claim for 'mouey lent 
pltf. must allegre Sc prove non-payment. 
On the hearing of a oomplalut in a ct. 
of petty sessions for money lent, ovi- 
denoe was given by deft, that he had 
repaid the money, Sc by the com- 
plainant denying the repayment. The 
lustioes, being unable to decide whether 
or not repayment of the loan had been 
made, oismlsaod the oomplalnt : — 
Meld : as the complainant had not 
eetabUsbed his case, the justices were 
right In dismissing the complaint. — 
NktaoN V. Campbell, [1928] V. L. H. 
364 ; [1928] Argus L. R. 221.— AUS, 

PART I. SECT. 7, SUB-SECT. 1. 

q L .) — Whore practically 

all the correspondence between the 
parties save one letter, had been 
laced In evidence \^Meld : the way 
ad been opened. Sc the entire corre- 
imondenee was properly admissible. — 
Eagubb V. Can ADLAN Bank; of Oom- 
MEBCB (1920), 47 N. B. R. 480.— CAN. 

266 ii. .] — Where there was no 

unfairness to accused In admitting as 
evidence only a portion of a statement : 
— Bedd : the judge was not bound to 
admit the whole statement.— R. e. 
SOHWARZ, [1923] S. A. 9. R. 347.— AUS. 

PART 1. SECT. 8. 

»f. Eeidenoe tendered after hearinQ 
Sk before entry of formal judgmentA — 
While after a tnal has been oloSed Sc 


oral judgment rendered the trial judge 
has jurisdiction to grant either party 
leave to adduce further evidence before 
the entry of formal judgment, yet this 
leave should never be given unless it 
seems imperative in the interests of 
justice that the case should be re- 
opened. — S alks e. Calgabt Stock 
Exchange, 11931] 3 W. W. R. 392.— 
CAN. 

PART II. SECT. 1. 

h (p. 54) I. Evidence of absence 

of previoiis accident.) — Tn an action for 
damages for injuries resulting from a 
fall sustained by the female pltt. when 
entering deft.’s hotel on a visit to one 
of the sample rooms, evidence of the 
hotel manager that during the ten 
years he had been manager he had never 
hoard of any accident at or complaint 
of the entrance In question was held 
admissible. — W ay v. Lbland Hotel 
Co.,Ltd.,[1928]2D.L.R.235 ; [1927] 
3 W. W. R. 224.— CAN. 

Sg. In action for breach of contract — 
Correspondence irrelevant to issue — 
Affecting conduct of parties b^ore dt 
at trial .) — Bureard & Co.. Ltd. v. 
Wahlkn (1928), 28 S. R. N. S. W. 607 ; 
45 N. S. W. W. N. 201.— AUS. 

tj. By consent — Evidence otherwise 
iTtadmissible.) — Evidence not other- 
wise admissible, or which would have 
been liable to rejection if any objection 
were taken to it. may be perfectly 
good evidenoe tf admitted ^ the 
consent of the parties.— R adba Kishan 
e- Kedar Nath (1924), I. L. R. 46 AH. 
815.— IND. 

PART II. SEQT. 8, SUB-SECT. 2.— A. 

806 1. — Circumstances of oci«.]— 

2 


A proirdssory note was diHcounted 
with private funds advanced by a 
bank manacror as agent for the lender. 
In an action against the original maker 
& another party, who rigned the note 
as a maker, at the request of the 
manager, before Its inal.urity, but 
several months aftor it was discounted, 
&; while It W€bs in the bank for oolleo- 
tlon : — Meld ; evidence of the con- 
versation between the manager & such 
party at the time the latter signed was 
admissible on his defence of want of 
consideration as part of the res gesim . — 
Rogbbs V. Weir (Alta.), [1927] 4 
D. L. R. 446 ; [1927] 3 W. W. R. 177.— 
CAN. 

Telephone conversation — 
Proof of authority of agent. y—Meld : a 
telephone conversation was admissible, 
whore evidence existed from which 
It could be Inferred that the telephone 
conversation took place with a person 
authorised to ei^age In such a con- 
versation, — He DREyFTJfl (Lours) & 
South Austbaltan Milling Sc Trad- 
ing Co.. [1923] S. A. 8. R. 75.— AUS. 

si. Telegrams — Between CivU Com’ 
missioner dk Mines Dept,--— On reguest 
for cancellation of certificate.] — Where 
a request lor the cancellation of a 
certificate granted to the discoverer 
of diamonds Is made by the holder, 
who knows that the consent of the 
Mines Dept. Is necessary, telegrams 
which paas between the Cn-Hl Oomr. to 
whom the request is made Sc the Mines 
Dept, are admissible against the holder 
in subsequent legal proceedings m 
which the oanoeUation is in issue as 
part of the res geeios. — Oapr Coast 
eBplobatiqn, Ltd, e, ScHOLTZ, [1932] 
App. B. 66,-— AP« 
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proved that it had reached applt. Tlie 
theory of the prosecution was that, the 
fictitious character of the orders having been 
discovered by the employer, an altercation 
had arisen & the applt. had murdered him. 
Applt. was convicted : — Held : evidence 
above described was admissible as part of the 
circumstances of the case, tfe the conviction 
must be affirmed. — R, v» Podmore (1930), 
46 T. L. R. 865; 22 Cr. App. Rep. 86, 
C. C. A. 

311b. Charge by deposit of title-deeds — Memo- 
randum relating to charge.] — In an action in 
which pltfs., exors. of M., claimed that they 
were entitled as part of their share in the 
estate of T., the father of M., to a charge for 
£300 on a farm called “ W.,” they sought to 
prove in support of theii* claim a certain 
memorandum which was signed by H. the 
exor. & trustee of the will of T. & with whom 
the title deeds of “ W.” had been deposited 
to secure the sum of £300 with interest, & 
was also signed by M. & her sister E., which 
memorandum related the facts upon which 
pltfs. relied to prove their claim & in which 
memorandum M, accepted the £300 charge 
as partial satisfaction of her share in the 
estate of T. : — Held : the memorandum was 
admissible in evidence because (1) it ought 
to be treated as part of the res gestce^ as it 
was sufficiently contemporaneous with the 
allocation of the charge ; it might be de- 
scribed as an incident of the event under 
consideration ; & (2) the statement in the 
memorandum whereby M. accepted the £300 
in partial satisfaction of her share was a 
declaration against her proprietary interest 
therefore was excepted from the rule against 
hearsay evidence. — Homes v, Newman, 
[1031] 2 Ch. 112 ; 100 L. J. Ch. 281 ; 145 
L. T. 140. 


312. For “ Letters from agent — Forming *part nf 

contract ” substitute ** Letters from 

agent — Forming part of contract.’* 

In the cross-reference following this case, for 

After contract complete ’* substitute 

After contract complete.** 

SI'S. Add, Annotation : — Refd. Manchester Corpn. 
V. Farnworth (1929), 46 T. L. R. 85. 

348a. Public capacity.] — Evidence of T.’s acting 
as the deputy of the sheriff : — Held : sufficient 
primd facie of his appointment. — F aulkner 
V. Johnson (1843), 11 M. & W. 581 ; 1 Dow. 
& L. 346 ; 12 L. J. Ex. 433 ; 7 Jur. 684 ; 
152 E. R. 937. 

370. Add, Annotation : — Refd. Short v, Poole 
Corpn. (1925), 42 T. L. R: 107. 

395. Add, Annotation : — Apld. Thompson v, 

London, Midland & Scottish Ry. (1929), 98 
L. J. K. B. 615. 

397. Add, Annotations : — As to (1) Refd. Eoskas v. 
Standard Marine Insce. (1926), 42 T. L. R. 
692. As to (2) Refd. L' Estrange v. Graucob, 
Ltd., [1934] 2 K. B. 394. 

417. Add, Citation : — 132 L. T. 229. 

421a. .] — Smith v, Wilkins (1833), 6 C. & P. 

180 ; 172 E. R. 1198, N. P. 

425. Add, Annotation : — Refd. Port of London 
Authority v, Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

440. Add. Annotation : — Refd. A/H Rendal v, 
Arcos, Ltd., [1937] 3 All E. R. 577. 

447. Add, Annotation : — Refd. Be Davy, [1935] 

P. 1. 

448. Add, Annotation : — Refd. Woolmington v. 
Public Prosecutions Director, [1935] A. 0. 
462. 


PART 11. SECT. 3, SUB-SECT. 2.— 
D, (a). 

332 i. Acciderd — Statement made after 
accident .] — A stateuaeut explaining the 
circiunstances of an accident, made by 
deft. '8 employee half an hour after- 
wards, is not part of the res gestee, nor, 
in making the statement, is the em- 
ployee acting within the scope of his 
employment so as to render his state- 
ment admissible against his employer. 
— Wi8H>uiT V. Mason, [19311 N. O. 31. 
530.— S. AF. 

1 i. Statement made hy driver. ] — 

An explanation made by the driver 
of a vehicle tis to the circumstances in 
which injury has been caused by that 
vehicle to another party Is admissible 
In evidence In an action arising out 
of the injury if made at, or very near, 
the time of the injury. — Hitohins 
V. Umfolosi Co-opkuative Sugar 
Planters Assocn. <1929), 50 N. L. li. 
117.— S. AF. 

PART I£. SECT. 3, SUB-SECT. 2.— 
D. (b). 

tn. Report hy agent to principal .] — 
Held : a telegram & a letter dispatched 
shortly after a sale of goods by the 
seller’s agent to Ills employers record- 
ing his version of the transaction may 
competently be referred to tor the 
purpose of testing his credibility. — 
tiTBSON V. National Gash Register 
Co., [1925] S. C. 500.— SOOT. 

PART II. SECT. 8. SUB-SECT. 4.— A. 

, I. -.] — Resp. had sued applt, in 

the ot, below for the return of certain 
sheep or their value. The evidence was 
that resp. had been losing sheep & that 


seeing sheep at a place near applt. ’s 
kraal he collected a flock in the pos- 
session of deft. & undertook certain 
experiments ^vith them, in which the 
sheep behaved as though they belonged 
to resp. : — Held : the evidence of the 
behaviour of the sheep was not hear- 
say evidence in i*olation to their 
identity & v/as admissible. — I’OSWA v. 
Christie, [1934] N. L. R. 178.— S. AF. 


PART U. SECT. 3. SUB-SECT. 6.— C. 

r i. Of defendant .] — In an action 

under Customs Act to recover unpaid 
customs duties & penalties : — Held : 
evidence of a conversation between 
deft. & a customs official subsoquent 
to the transactions in issue was 
admissible, since It tended to show that 
deft, was again proposing to defraud 
the customs in practically the same 
manner In which he was alleged to 
have done so in the case at bar. — R. 
t;. Zizu Natanson (No. 1), [19271 3 
D. L. R. 591 ; [1927] 2 W. W. R. 139 ; 
48 Can. Crlm. CaB. 194 ; 21 Bask. L. K. 
518.— CAN. 


PART II. SECT. 3, SUB-SECT. 8.— A. 


h i. indecent assault .] — In an 

action for damages for Indecent assault 
evidence of the general reputation for 
unchastity of pltf. is admissible, but 
evidence of specific acts of Impropriety 
Is not.— Gross v. Broorkuht (1897), 


24 A. 11. 687.— CAN. 

J EDWARUS V. OTTAVVA 

River Navigation Oo. (1876). 39 

V. C. R. 264.— CAN. 


so. Sparks from emine causing 
•earimis Ores caused by enmne.]—H^: 
misfilble.— C anada CKimiAL Ry. 




Oo. V. McLaren (1883), 8 A. R. 664. — 
CAN. 


PART II. SECT. 4, SUB-SECT. 1.— A 

447 vii. .] — Before a statement 

based on information can amount to an 
admission of the truth of that informa- 
tion there must be an expression by 
declarant aflarming his own acceptance 
of its truth. — Black v. Hardwell Sc 
Gloeokler, [1935] 2 W. W. R. 172. — 
CAN. 

447 viii. .1 — The girl thfi subject 

of a ohaigo for ill-treatment of a Statf^ 
child gave evidence under cross- 
examination that she had mad<j a 
statemout to the i)oIlce, but was not 
e-ross-examinod by counsel for the 
dt'fence as to such Btat(‘ment. nor was 


ts production called for at i hat stage-. 
l<ater a constabh) slate'd under (-ross- 
ixamlnation that he had Uikcn the 
itatememt which was tlu-n called for. 
mt the ])oIice magivstratc ruled that 
t was privih'ged from pro»iu(t,ion. 
)n ai)penJ on the ground of the wrong- 
ul rejection of ovidence i—llfld : oven 
f the dociinnuit wer{3 not privileged, 
t could not hav<3 been put m ev deuce, 
)ofh becHUHC cuunsel for the defence' 
lad not laid the basis, by the cros.s- 
xaniinatioii of t be girl, 
ion as an iiieonHisteiit atattjment, A 
,1ho because the girl not being the 
ompiainant. her stateinont was not 
(linissible as between th(' parties, A 
bal, tberefore. there had been no 
j'ongful rejection of evidence. — 
[(•< :MN^roi'K r. Noffke, Kxp. Nofpke, 


AUS. 

456 lx. Smith (1029), 

40 B. C. R. 476.— CAN. 


J.B. 
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Cases 406a — ^700. English and Empiri Digest Supplement, 


496a. Admission relating to cause ol accident. J — 

Evidence of admissions made by a deceased 
man as to the cause of an accident which 
resulted in his death is admissible against his 
widow in an action by her under Fatal 
Accidents Act, 1840 (c. 93). — Marks v. 
PoRTSMOlTTH OoRDN. (1037), 157 L. T. 201. 

536a. Admissions without prejudice.’*] — ^At the 
trial of an action, pltfs. proposed to put in evi- 
dence the examination, taken on commission, 
of a representative of pltfs. as to admissions 
alleged to have been made by a representative 
of defts. Defts. contended that the alleged 
admissions had been made at interviews 
which, although they had not been expressed 
to be “ without prejudice,” were such that 
they would be regarded as having been 
made “ without prejudice,” & that the 
examination was inadmissible : — Held : the 
examination was inadmissible. — S cott Paper 
O o. V. Drayton Paperworks, Ltd. (1927), 44 
R. P, C. 151 ; on appeal, 44 R. P. C. 529, 0. A. 

637. Add. Annotation -Consd. Falcon v. Famous 
Players FUm Oo. (1926), 42 T. L. K. 91. 

544. Add. Annotation : — Gonsd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

580a. Admission by author — As to copyright.] — 
Falcon v . Famous Players Film Oo., Ltd., 
No. 624a, post. 

595. Add.. Annotations : — Consd. Be vis v. Bevis, 
[1935] P. 80. Refd. Warren v. Warren, 
[1925J P. 107. 

624a. Agent of predecessor in title — Licensee of 
copyright.] — (1) By an agreement in writing 
dated June 30, 1898, one G., the author & 
sole proprietor of the right to perform a 
certain plaj^, granted to pltf. the sole & 
exclusive right to perform, or have per- 
formed, the play in Great Britain <fe Ireland. 
On Sept. 22, 1898, G.’s agent wrote to pltf. 


stating that the play had been first performed 
in Great Britain on a certain date & at a 
certain place : — Held : a copy of the letter 
of Sept. 22, 1898, the ori^nal having been 
lost, was admissible as evidence in a copy- 
right action between pltf. third parties, 
who claimed a right to produce cinemato- 
graph films of the play under an agreement 
for value with G., dated Sept. 6, 1919, to 
prove that the first performance of the play 
took place in this country as stated in the 
letter since (a) being written by G.'s agent, 
it constituted an admission by G,, ,a person 
who, although not named on the record, had 
a siibstanti^ intei'est in the result ; &: (6) it 
constituted an admission by defts. ^ prede- 
cessors in title. 

(2) An entry in the register of first per- 
formances of dramatic productions at Sta- 
tioners’ Hall is admissible in evidence as a 
public register. If such an entry is incor- 
rect, the party producing a certified copy 
of it may be precluded from relying on it as 
pritad jacie proof of a right to produce or 
reproduce the play to which it relates, but 
it can be regarded by the ct. &b corroboration 
of other evidence of title. — Falcon v. Famous 
Players Film Co., Lti>., [1926] 1 K, B. 393; 
96 L. J. K.B. 148; 134L. T.246; 42 T. L. R. 
91 ; affd., [1920] 2 K. B. 474; 96 L. J. K. B. 
88; 135 L. T. 050; 42 T. L. R. 660; 70 Sol. 
Jo. 750, C. A. 

653. Add. Annotation : — I^efd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

688. Add. Aimoiaikm ;-~'Ref(i. He (jlardiioj*’s Will 
Ti^usts, Boucher Born, 11930] 3 All E. 11. 
938. 

700. Add. A nnotation : — Consd. He Oardn(*j*’s Will 
Trusts, Boucher v. Horn, [1936J 3 All E. H. 
938. 


PART II. SECT. 4, SUB-SECT. 1.— C. 

ni. .] — Devebkrv. Roop (1876), 

16 N. B. R. (3 Pug.) 295.--CAN. 

PART U. SECT. 4, SUB-SEOT. 2,-~A, 

485 il. .] — Admlsslone in dvfi 

cases should be considered, made use 
ol, S interpreted in the same way as 
confessions In criminal oases. — Rogers 
V. Weir (Alta.), [19271 4 D. L. R. 445 ; 
[1927] 8 W. W. jri. 177.—CAN. 

485 ill. .1 — Words or conduct 

amount to an admission rocoivablc in 
evidence against a party if they dis- 
close an Intention to or acknow- 

lodge the existence of ti fact whatever 
be the i)arty*8 source of information or 
belief. Although the meaning of his 
words or conduct may depend upon 
the state of his knowledge, once that 
meaning appeal's & an intention Is 
dlscloi^ to assert or acknowledge the 
state of facts, its admissibility In 
evidence as an admission is inde- 
pendent of the party’s actual know- 
ledge of the true facts. When ad- 
mitted In evidence, however, its pro- 
bative force must be determined bv 
refGi*ence to the circumstances in which 
It is made ^ may depend altogether 
upon the party's source of knovdedge. 
— ^Lustre Hosiery, Ltd. v. York. 
(1936), 54 C. L. R. 1.34.— AUS. 

496 ii. .1 — Labor v. Perkins 

(1823), Tay. 62.— CAN. 

PART U. SECT. 4. SUB-SEOT. 2.— 
Q. (0) U. 

678 1, Admission by cestui que trust — 
As against frusfec. H-On a smt by the 
exor. of A. agaixuit the exor. of A.*d 


wife for a declaration that at tlie time 
of her death the wife held certain land 
in trust for herself & A. as tenants in 
common, evidence of a statement by 
the wife that she had executed a declar- 
ation of trust to that efloot. but bad 
done 80 \mder duress, W6i8 rejected. — 
Robinson v. Trustees Exeoutoks & 
Agency Co., Ltd., [1931] V, L. R. 309. 
—AUS. 

PART II. SECT. 4, SUB-SECT. 2.— 
G. (m) 1. 

jidmission at inquest 

at which employer not remesentea.}-^ 
Mutr V. Sarnia. Bridge Co., [1931] 1 
D. L. IL 742 ; 66 0. L. R. 365.— CAN. 

c i. Admission in former pro- 

ceeding.} — By English law, which is by 
statute the law of evidence in Southern 
Rhodesia, statements made in evidence 
by an agent called by his principal in a 
suit to which the latter is a party will 
not In general bind the principal In a 
subsequent action by a stranger & are 
not admissible in evidence against the 
principal in such later action. — 
Rhodesian Cobpn.. Ltd. v. Globe & 
Phoenix Gold Mining Co., Ltd., 
[1934] A. D, 293.— S. AF. 

PART n. SECT. 4. SUB-SECT. 2.— 
G. (m) ii. 

^27 ji. .. — — L ysnar V. National 
Bank of New ZEAiiAND, Ltd., [1035] 
1 W. W. R. 625.— N.2;, 

PART II. SECT. 6, SUB-SECT. 1. 

684 i. As corroborative evidence .} — 
Statements made by deceased after the 
execution of her will are admissible 


to corroborate a witness wbo has 
(iepoMod to the ex^'cuiion with all the 
prescribed formalities. — H o\mth v. 
McFarlane, [1925] 2 I). L. B. 395 ; 
56 O, L. R, 375.--UAN. 


sp. Must be statement of fact .} — 
Evidence of a statement made by 
deceased who died as the result of a 
blow, struck by accused, that he hoped 
accused would not got into any trouble 
with the police over it as It was not 
his fault: — Held: inadmissible, as the 
words only amounted to an expression 
of hope & opinion. — R. v. Schwarz, 
[1923] 8. A. S. R. 347.— AUS. 


sq. Declaration as to religion .] — 
Where the religion of a deceased person 
is a fact In issue, his own solemn 
declaration about his religion, made in 
a formal document, c.p., in his will, is 
admissible In evidence & la entitled to 
great weight. Such declaration would 
be admissible under Evidence Act, 
88. XI (2), 14, & 21 (2). — Lbono Hone 
Waing V . Leon Ah Foon (1929), 
I. L. R. 7 Ran. 720.— IND. 

It. Declaration of testator — To prove 
invalidity of will .} — Declarations of a 
testator are not admlsflible in evidence 
to show that a will executed by him was 
invalid . — Re Rosenblat Estate, 
[1932] 2 W. W. R. 438 : 4 D. L. E. 618 ; 
40 Man. L. R. 380.~-^AN. 


■V. SUtlemeni constiiuHng motive for 
critm — How proved .} — Where a stat-e- 
ment by a deceased person Is said to 
constitute a motive for another to 
commit a crime, it cannot be ^proved by 
one who heard the deceased make the 
8ta,tement . — Be VENKATAStlBBA Reddi 
( 1931), I. L. R. 54 Mad. 981.*— IND. 



726. Add. Anmiation: — Generally, Reid. R. v. 
Moscovitch (1927), 138 L. T. 183. 

730a. — .] — B. G. by her will gave to R. B., her 

8ole exor,, all her residuary real <&; personal 
estate for the purpose of creating a fund 
known as the “ PL (L Charity,’’ the income 
of which was “ to be expended by him as 1 
have directed.” K. (i. died in h3ov. 1934:, 
her will was duly provc'd by the exor., R. B. 
Before he died in Apr. H. B. made a 

statement in writhing as to the purpose or 
purposes for which E. G. told him to hold her 
residuary estate: — Held: (1) the statement 
in writing made by K. B., not being against 
his immediate pecuniary or jjroprietary 
interest, was not admissible in evidence ; 
(2) E. G. had by her will disclosed a general 
charitable intention, & the fund must be 
disp(»sed of in ficcordance with a stdieme to 
be settled by the ct. — He (^akdnkr’.s Will 
Trusts, Boucher v. Born, [193r)] .3 All E. 11. 
938 ; 81 Mol. ,Jo. 34, 

739. AclfL Annaialion : — Refd. Re Gardner’s Will 
Trusts, Boucher r. Horn, 1193(iJ 3 All B. B. 
938. 

745. Add, Annotations : — Folid. Republica de Gua- 
temala V. Nunez (1926), 136 L. T. 430. 
Consd. Homes v, Newman, [1931] 2 Ch. 112. 

754. Add. Annotation : — Refd. Mirnon v. Simon, 
[193(3] P. 17. 

775. Add. Annotation Refd. Republica de Gua- 
temala V, Nunez (1920), 135 L. T. 436. 

811a. Memorandum accepting charge in partial 
satisfaction of share in estate.] — Homes v. 
Newman, No. 311a, ante. 

816. Add.. Annotation : — Refd. Jones v. Coxy 
(1926), 20 B. W. C. 0. 251. 

819. Add. Amiotation : — Refd. Davy v. A.-G- 
(1934), 60 T. L. R. 588. 

Add. Annotation: — Refd, Simon v. Simon, 
[1930] P. 17. 

864. Add. Annotatioyi : — Consd. Simon v. Simon, 
[1930J P. 17. 

864a. Certificate & memoranda of case.] — A hus- 
band petitioning for divorce was counter- 


Vol. XXn.— Evidence. Cases 786— 

charged by his wife with adultery with A 
named woman, who had at a material date 
been examined by a surgeon as to sexual 
condition. The surgeon gave a certificate 
in addition made memoranda of the case. 
He died hofoj e the trial of the i>resent counter- 
(’barge. On t hese documents being tendered 
in evidence : -~//c7d : the circumstance* 
founded no (exception to the general rule that 
evidence must \y* given in open ct. & sub- 
ject to cross-examination. The exception 
is limited to cases whore it was the duty of 
deceased to p(‘T‘form a particular act & 
record liaving done so. In the present case 
the Burgeem had no duty to j)erform which 
brought him within the exception, & the 
documents were tlieiHdore inadmissible.—* 
Simon v. Simon, Hoc^artii, Preston & 
Shaw, 11936] P. 17 ; 105 L. J. P. 14 ; 154 
L, T. 03 ; 52 T. L. R. 91 ; 79 Sol. Jo. 861. 

871, Add. Annotation: — Refd. Jones v. Cory 
(1926), 20 B. W. 0. O. 251. 

927. Add. Annotation : — Consd. Re Davy, [1936] 
P. 1. 

936. Add. Annotation : — Refd. Re Davy, [1935] 
V. 1. 

959. Add. Annotation: — As to (1) Refd. Re Davy, 
[1985] P. 1. 

968. Add. Annotations: — As to (2) Refd. Re 
Davy, [1935] P. 1. As to (4) Refd. United 
Molasses Co. v. National Petroleum, Ltd. 
(1934), 60 T. L. R. 266. Generally, Retd. 
R. V. Oopestake, Ex p. Wilkinson (1926), 90 
J. P. 191. 

969. Add. Annotation :—'Reid4 R. v. Oopestake 
Ex p. Wilkinson (1926), 90 J. P. 191. 

979 ^, ,] — The date of lis mota for the 

purpose of making a dividing line between 
declarations made before or after is not at 
the commencement of the actual litigation 
or the moment when a lawful cause of action 
arises, but it is when a controversy originates 
in a family sufficient to create a bias in the 
minds of members of the family at the 
moment of their declarations. — Re Davy, 


PART It SECT. 5, SUB-SECT. 2.— 
E, (b). 

752 ii. .) — In so far as words 

used by deceased were statements of 
facts : — HeM : they were inadmissible . 
as there was nothing to show that 
deceased knew them to be contrary to 
his pecuniary or proprietary interests 
when he made them ; & In «o far as 
they related to opinion on what nas 
in ttocused’s mind they were Hot 
admissible, as they wore not statements 
of fact.— R. V. Schwarz, [1923] 
8. A. 8. E. 847.— AUS. 

PART II. SECT. 6, SUB-SECT. 3.— 
D. (b) ill. 

858 1. In diary — As to preparalKm 
of deed.] — Notes made by a deceased 
solr, for the primorv purpose of having 
a record of what transpired at inter- 
views In regard to negotiations lor a 
deed of laimly settlement (the negotia- 
tions extendlnir over a considerable 
time) & wMoh It was advisable for the 
solr. to keep In order properly to dis- 
charge his ultimate duty of approving 
or not approviner of the settlement, 
were held admissible In evidence* — 
Harbi® V, LambKht, [19821 I. E. 504. 
— IR. 

PART II. SECT. 5. SUB-SECT. 3.— 
D. (b) iv, 

sk. Letters, recoi'ds d’ statements .] — 


Letters, I'ccords Sc statements of a 
deceased physician made in the course 
of profcssioual duty held admissible.- 
J*AJ/rKii ( ’Ap Co. V. Gukat Webt Live 
Ahscnk. (!o., |19:U5] 2 D. L. li. 30 i ; 
O. 11 . 841. —CAN. 

PART II. SECT. 6. SUB-SECT. 5.— A 

908 iii. — — .1 — SeweIX V. UrqU- 
HART, [1930] 2 t. h. E. 547.— CAN. 

PART II. SECT. 6, SUB-SECT. 6.— B. 

936 vi. .1 — Oroft V. Wam- 

BOLT, [1930] 2 B. L. R. 996 ; 1 M. P. R, 
415.— CAN. 

PART 11. SECT. 6, SUB-SECT. 5.- E. 

965 V. .3 — Under sect. 32 (6) of 

the Indian Evidence Act, JH72, by 
the long established rule In England, 
in questions of pedigree the statements 
of deceased memhors of the fomuy, 
made before the question in dJspiiU} 
was raised, are evidence to prove 
ncdigroe.--ABi)UL GiiAFtm 
BiBI (1931). 1. L. R. Iii hah. 336.— IND. 

965 Vi. .l-~The niatter in con- 

troversr in rosp.’s 

title to Sc ownership of -00 ^rcs 
r»f wilderness or woodland. Rcsp. 
datoSi me to the property through 


a conveyan<5e dated May 3, 1920, from 
John & James F., the sons & heirs of 
one David F., deceased, wlio, in turn, 
was alleged to have been the only 
child of one EUzahoth F., the orlgiiiaJl 
grantee from the Crown. Applt. co. 
claimed a documentary title to the 
property through a series of five con- 
veyances from the first, deed in 1H97 
to the last in 1909, Sc also claimed a 
title by continuous, oxcliiHivc & ad- 
verse imsseseion In itself Sc its pn^- 
decessors In possession for a perh^d 
of over twenty years. The trial judge, 
after ha^dug admitted as cvidcnct^ 
BUbjeot to objection by apple, s 
counsel, the declaratiouv^ made to 
wituosbes by tbo two brothers, John 
Sc James F., conccrmrig their owa 
pedigree, cx(:bid<*d them m Ids jndg- 
I ment & aisiiusacd reap. « 
ing that applt. eo. had ostabliahed its 
title to the pro jierty. J he Appeal 
I 3>iv. rovora('d the judginent: -Hfld: 

the trial judge was pisthied In ex- 
I eluding the doolarations of the de- 
J ceased grantors in tlu^ 

John Sc. James F., as evidence that 
tJiey wore grandsons of Elh^both P.. 
the origina) grantee from the Crown 
& that he w«s also justified in ro 
tlio conclusion that resp. had 
to establish his title.— ^ 
Paper Co. 'O. FaRRKN, 11933] S, 0. E* 
388 ; 4 B. L. R. 92*-L<5AN. 
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[1936] P. 1 ; sub nom. Davy v. A.-Q., 103 
L. J. P. 116 161 L. T. 662 ; 50 T. L. R. 

688 ; 78 Sol. Jo. 618. 

1004. Add, Annotation : — Refd. Stoney v, East- 
bourne R. 0. & Devonshire (1926), 95 
L. J. Oh. 312. 

1024. Add, Annotations : — Consd. Stoney v, East- 
bourne R. C. & Devonshire (1926), 95 L. J. Ch. 
312; Hue v. Whiteley, [1929] 1 Oh. 440. 
Refd. Trafford v, Traflord (1929), 45 T, L. R. 
502; A.-G. v, Mallock (1931), 48 T. L. R. 
107. 


1026, Add, Annotation : — Refd. Stoney v, East- 
bourne B. 0. & Devonshire (1926), 95 L. J. 
K. B. 312. 

1033. Add, Annotation : — Refd. Da\ds v, McNamara 
& Oo. (1921), Ltd. (1932), 25 B. W. O. O. 550. 

1040. Add. Annotation : — Consd. ToUey v. Fry, 
J. S. & Sons (1929), 46 T. L. R. 108. 

1057. Add, Annotation : — FoUd. Palin v. Pouting, 
[1930] P. 185. 

1060. Add. Annotation : — Folld. Palin v, Ponting, 
[1930] P. 185. 

1060a. — — .] — Paj.in V, Ponting, No. 5671a, post. 


Part ill. — Modes of Proof and Weight of Evidence 


1088. Add. Annotation : — As io (1) Refd. Muscroft 
V. Stewarts & Lloyds (1928), 140 L. T. 64. 

1200a. .] — All statutes which concern 

the King are general laws, of which the judges 
will take notice without pleading. — Crom- 
wmJi’s (Lord) Case (1578), 4 Oo. Rep. 12, b ; 
76 E. R. 877. 

1260. Add. Annotation : — Refd. Hain S.S. Co. v. 
Board of Trade, [1928] 2 K. B. 534. 

1264a. .] — It is the settled practice o^ 

the ct. to take judicial notice of the status 
of any foreign Govt., & for that purpose, 
in any case of uncertainty, to seek information 
from a Secretary of State, & the information 
so received is conclusive. — Dupp Develop- 
ment Co. V, Kelantan Government, [1924] 
A. C. 797 ; 93 L. J. Oh. 343 ; 131 L. T. 676 ; 
40 T. L. R. 666 ; 68 Sol. Jo. 659, H. L. 

Annot (diene : — Apld. Engelke v, Munmann. [1928] A. C. 433. 

Refd. North Onartorland Exploration Co. (1910), Ltd. v. 

R., 11931] 1 Oh. 169, 


1267. Add. Annotations : — As to (1) Consd. The 
Jupiter (No. 3) (1927), 187 L. T. 333. Apld. 
Bank of Etliiopia v. National Bank of Egypt 
& Liguori, [1937] 3 All E. R. 8. As to 
(2) Refd. Ijazard Bros. & Co. v. Midland 
Bank, Ltd. (1932), 148 L. T. 242. 

1268. Add. Annotation : — Refd. Bank of Ethiopia 
V. National Bank of Egypt' &: Liguori, [19371 
3 Ail E. R. 8. 

1269. Add. Annotation : — Refd. The Fagernes, 
[1927] P. 311. 

1270. Add. Annotation : — Consd. Musmann v, 
Engelke (1927), 96 L. J. K. B. 824. 

1273a. Constitution of foreign state.] — An English 
ci. cannot take judicial cognisance of the 
internal constitution &> economy of a foreign 
state. These matters must be proved by 
evidence. — A/S Rbndal i;. Arcos, Ltd., 
[1936] 1 All E. R. 023, O. A. ; revsd. on other 
grounds, [1937] 3 All E. R. 577, H. L. 


PART IL SECT. 7, SUB-SECT. 1. 

td. Number of witneeaesA — Evidence 
Act, R. S. O., 1927, 8, 9, which requires 
leave in order to ooU more than three 
witnesses to give opinion evidence, 
refers to expert evidence. — McLachun 
V. Dunwioh Mutual FmE Insce. Co., 
11936] 3 D. L. R. 194.— CAN. 

PART IL SECT. 10, SUB-SECT. 1. 

1048 ii. .] — The first proviso to 

sect. 33 of Indian Evidence Act, 1872, 
which proscribes the circumstances in 
which the evidence of a witness in a 

i ndioia] proceeding, who has Btoce died, 
9 admii^ble In a subsequent proceed- 
ing, requires, upon its true construction, 
that the party to the first proceeding 
should have represented in interest the 
party to the second proceeding in 
relation to the question in Issue in the 
first proceeding to which the facts 
which the evidence states wore rele- 
vant. The proviso does not reproduce 
English law on the subject.— K rirh- 
NAYTA RaO V. PlTTAPUR (RAJA) (1933), 
60 L. R. Ind. App, 336.— IND. 

Qi f, .)-— CouBT V, Holland, 

Ex p. Holland Sl Walbh (1879), 
8 P. R. 219,— CAN. 

PART in. SECT. 4, SUB-SECT. 3. 

gi. Cordract based <m terms of 

anotiier ccmtract.] — The fact that the 
parties to a contract have expressly 
based the contract on the terms of a 
contract between other parties does 
not give the former parties the right to 
have evidence given of the latter con- 
tract in order that their contractual 


rights may bo ascertained. — Re Mack- 
LiN, Tribune Newspaper Co. v. Fort 
Frances Pulp & Paper Co., Ltd., 
[1932] 2 W. W. R. 443*, 4 D. L. R. 
179 ; 40 Man. L. R. 401.--CAN. 

PART HI. SECT. 5, SUB-SECT. 2.— B. 

1182 i. Records of the centrt .] — Levi 
V. Cowan, [1933] 2 W. W. R. 140.~ 

CAN. 

PART III. SECT. 6, SUB-SECT. 2.— C. 

f i, .] — The means by 

which a judicial officer may become 
acquainted officially with the law are 
not limited to those provided by sect. 
10 of Manitoba Evidence Act, 11. S. M., 
1913, for the proof of proclamatlonB, 
orders, etc. ; Judges Sc magistrates are 
entitled to act on their own knowledge 
that a certain Act Is in force without 
having before them the proclamation 
brlngrlng it Into force. — R. v. Waonkr, 
[1931] 2 W. W. H. 650; 4 D. L. R. 
761 ; 56 Can. C. C. 213 ; 39 Man. L. R. 
532.— CAN. 

PART III. SECT. 6, SUB-SECT. 2.— D. 

1217 i* Dut2/ of court to take notice 
of — Contract corUrary to Lord* a Day 
Act.] — Although the Lord's Day Act 
is not pleaded, it is the duty of the ot. 
to take cognisance of the statute Sc to 
raise the point ex mero motu even if not 
pleaded or raised by oonnsel. — Lister 
V. Burns & Co., [1931] 3 D. L. R. 105 ; 
55 Can. C. C. 197 ; 43 B. C. H. 468.— 
CAN. 

1217 ii. Contract against public 

6 


policy.]— The ct. will take notice of its 
own motion of any ground of public 
policy on which a contract before the 
ct. Is illegal. — Beattie v. United 
States Fldeijty & Guaranty Oo. & 
Home Insurance Co. of New York, 
Lin DAL V. United States Fidelity 
& Guaranty Co. & Home Insur- 
ance Co. op New York, [1933] 1 
W. W. R. 334 ; revsd, on other grounds, 
[1934] S. C. R. 33; 1 D. L. R. 497,— 
CAN. 

PART III. SECT. 6, SUB-SECT. 2.— E. 

8t. Native law, customs dt usages .] — 
Ngcobo V. Ngcobo, [1939] App. D. 
233.— S. AF. 

sv. Right of Is well 

esUibllsbed & recognised that a cus- 
tomary’ right of privacy exists generally 
in thcHo Provinces, Sc It is open to a 
ct. to take judicial notice under sect. .'>7 
of Evidence Act of the general pre- 
valence of such a custom having the 
force of law. It is. therefore, not 
necessary that eiudi a custom should 
be alleged Sc proved by evidence pro- 
duced in each case to e8tai)li8h it.-™ 
Nihal Chand V . Bhaowan Dei (1935), 
1, L. R. 5K All. 370.— IND. 

PART HI. SECT. 6, SUB-SECT. 4, 

gy. Time of darkness.] — A ct. in 
Manitoba can take judicial notice of 
the fact that on a fine evening in Aug. 
in that province It Is not dark a few 
minutes after eight o'clock. — Bell v. 
Hutchings & HutchIngb, [1932] 1 
VV. W, 49 ; 1 B. L. R. 468.— CAN. 
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1301* Add. A nnotation : — Refd* Brown v. Leech 
(1924), 94 L. J. K. B. 48. 

1804. Add. Annotation : — As to (1) Reid. Donovan 
V. Union Cartage Co. (1932), 49 T. L. R. 125. 

1305. Add. Annotation: — Hefd. Wray v. Essex 
County Council, [1936] 3 All E. R. 97. 

1300. Add. Annotations: — As to (1) Refd. Addie 
{R.) & Sons (Collieries) v. Dumbreck, [1929] 

A. C. 358 ; Cunard v. Antifyre, Ltd, (1932), 
49 T. L. R. 184 ; Donovan v. Union Cartage 
Ca). (1932), 49 T, L. R. 125. As to (2) Refd. 
Ellis V. Fulliarn (\)rpn., [1937] 3 All E. K. 
154. 

1319. Add. Annotations : — Consd. Simpson v. 
London, Midland & Scottish Ry. Co,, [1931] 

A. C. 351 ; Sparey v. Bath Rural District 
Conned (1930), 23 B. W. C. C. 263. Refd. 
Lawrence v. Matthews (1924), Ltd. (1928), 
97 L. J, K. B. 758; Holden v. Premier 
Waterproof & Rubber Co. (1930), 144 L. T. 
519 ; Smith v. Stepney Corpn. (1929), 22 

B. W. C. O. 451 ; Hutchings t?. Devon County 
Couned (1931), 24 B. W. C. C. 320 ; Brooker 
V. Thomas Borthwick & Sons (Australasia), 
Ltd. <fe Connected Appeals (1933), 77 Sol. 
Jo. 556 ; Martin r. Kinch, [1937] 2 All E. H. 
631. 

1338. Add. Cilationa :— [192^] 1 K. B. 399 ; 94 


L. J. K. B. 497 ; 132 L. T. 267 ; 17 B. W. 

C. C. 221. 

Add. Annotations : — ^Apprvd. Keane v. Mount 
Vernon Colliery Co., [1933] A. C. 309. Refd. 
Welsh Navigation Steam Coal Co. v. Evans, 
[1927] A. C. 834 ; Nugent v. Londonderry 
CoUieries (1929), 141 L. T. 619. 

After this case add : — 

Compare Master & Servant, Vol. XXXIV., 
p. 391, Nos. 3180-3184. 

1338a. Production of plan from photograph.] — 

United States Shipping Board v. The St. 
Albans, No. 3935a, post. 

1877. Add. Annotations : — Refd. Robert A. Munro 
& Co. V. Meyer, [1930] 2 K. B. 312 ; Bell v. 
Lever Bros., Ltd. (1931), 146 L. T. 268; 
Anglo-Scottish Beet Sugar Corpn., Ltd. v. 
Spalding Urban District Conned, [1937] 3 
All E. R. 335. 

1379. Add. Annoialion : — Refd. Provident Acci- 
dent A White Cross Insurance Co. Dahne A. 
White, [1937] 2 All E. R. 255. 

1382a. .] — Halifax’s (Lord) Case (undated), 

cited in Bull. N. P. at p. 298a. 

Annotdlion : — Consd. Williams v. East India Co. (1802), 3 
East, 192. 

1402. Add. Annotation : — Expld. Lai Chand Mar- 
wari V. Mahant Ramrup Gir (1925), 42 
T. L. R. 159. 


PART IH. SECT. 6, SUB-SECT. 6.— C. 

sb. Whai is foreign State unthin Civil 
Procedure Code^ s. 84 — Oadwal State .] — 
Held : Oadwal State is neither a 
sovereign State nor a foreign State 
within sect. 84 of the (31vll Procedure 
Code. — Venkata RAMI v. Kaja of 
Oadwal (1930), I. L. R. 53 Mad. 9G8,— 
IND. 

PART III. SECT. 6, SUB-SECT. 5.— D. 

f. For “ (1880 ” read “ (1860.’» 

PART III. SECT. 5, SUB-SECT. 6. -A. 

»d. ** Unorganised territory .**] — On an 
appeal by the Crown from the dis- 
missal of a charge under Govt. Liquor 
Act, it was objected that the notice of 
intention to appeal was not filed until 
the 20th day after the conviction, & 
that there was no proof before the ct. 
that the place where the cause of the 
Informotlou or complaint arose was 
situate in unorganised territory 
field : In view of sect. 103 of Summary 
ConviotiouH Act, & of the definition 
of “ unorganised territory ” in the 
Interpretation Act, the ct. must take 
Judicial notice of the fact that said 
place was In unorganlsod territory. — 
II. ex rcl. Nelson v, Cassandra 
(B. C.). [102.91 1 W. W. R. 866 ; 62 
Can. Crim. Caa. 826.— CAN. 

PART in. SECT. 5. SUB-SECT. 8.--B. 

r i. .1 — The ct. refused to take 

judicial notice that a place where an 
otfonce was allo^d to have been com- 
mitted was within the jurisdiction of 
the stipendiary magistrate. — K. v. 
MacMillan (1932), 4 M. P. R. 499 ; 
58 C. C. C. 200.— CAN. 

e i. .) — Judicial notice cannot 

bo taken of the fact that a particular 
place is within a certain judicial ^listrlct 
or of the distance of one place from 
another or of the Identity of a place 
referred to in one document with that 
of a t)lace referred to In another docu- 
ment, even though the names be the 
same. — Htne« v. Alton, [1928] 3 
W. W. R. 261. —CAN. 

PART 111. SECT. 5, SUB-SECT. 7.— -A. 

«f. Vicious habits of bees .] — The ct. 
will not take judicial notice of the 


vicious habits of bees. — Robins v, | 
Kennedy Sc Columb, [1931] N. Z. 

L. R. 1134.— N.Z. 

PART III. SECT. 6, SUB-SECT. 7.— B. 

1301 i. Period of gesialion.] — In a 
case in which a particular period of 
pregnancy is a material few3t to be 
established a judge is not at liberty to 
base his finding upon his own scientific 
knowledge or the testimony of experts 
given before him in other similar cases, 
or on the presumption of fact as to 
the average period of pregnancy. The 
period in question must be proved, 
like any other fact, by such evidence, 
given In that particular case, as may 
serve to bring conviction to the mind 
of the judge trying that case. The ct. 
is entitled to take judicial notice of 
the course of nature only in so far as 
It is a notorious fact that nature follows 
a certain course. It will take judicial 
notice of the fact that the average 
period of human gestation is nine 
calendar months ; It will also, however, 
take judicial notice that the exact 
limits of this period are both legally 
& scientifically unsettled & that it 
varies in difiorent cases. — Fletcher 
V. Kondratiuk, [1933] 2 W. W. R. 
225; 3D.L. R. 532; 60 C. C. C. 119.— 
CAN. 

PART III. SECT. 6, SUB-SECT. 7.— D. 

h 1. Bar-room — Place where liquor 
kepi .] — On the description of a room 
as a bar-room of lloensed premises, 
judicial notice Is to be taken that this 
Is a room where alcoholic liquor is 
kept. — F rance v. Humphreys, [1926J 
S. A, S. R. 214.— AUS. 

8g. Financial deprcssimi.] — Eddy v. 
Stewart, [1932] 2 W. W. R. 699.— 
CAN. i 

sk. .] — Judicial notice should 

bo taken of the financial depressior 
throughout the province of Saakat- 
ohewau, & especially In the southern 
portion iheroof, during the last three 
ears. — Mills v. Angub, [1933] ^ i 
. W. K. 218.— CAN. I 

si. World uP-employment .] — Judicial 
notice will be taken of the present 
world -wide unemployment situation 
sc tne oistress reawiliug or likely to , 
result therefrom. — lie ualgarv uitt j 




Charter, [1933] 3 W. W. R. 386.- 
CAN. 

PART UI. SECT. 6. SUB-SECT. 7.— G. 

fi\.S.P. — R. ©.McPherson (1916), 
33 W. L. R. 2) ; 9 W. W. H. 613 ; 8 
Sask. L. R. 412.— CAN. 

q ii. Home-brew — Intoxicating liquor.] 
— The ct. will not take judicial notice 
of the fact that home-brew is an 
intoxicating liquor. — R. v. Majw^hall, 
11025] 1 D. L. R. 1132 ; 43 Can. Crlm. 
Ca.s. 253 ; [19241 3 W. W. R. 865.— 
CAN. 

8 i. Mode of conducting traffic — Stop- 
ping-places for trams.] — Held : the ct. 
could take judicial notice of the mode 
of conducting trafi^o on an established 
system of tramways in a city Ac its 
suburbs, including the fact that there 
were recognised stopping-places for 
trams.— B yk-Law made by Pros- 
PEPT District Council, Ex p. Hill, 
[10261 8. A. S. R. 326.— AUS. 

PART in. SECT. 6. SUB-SECT. 6.— A. 

St. Evidence of — Whether Public 
Administrator requires same as court of 
law.] — Re Tjerstrom (1905), 1 W. L. R. 
386.— CAN. 

»v. Question of fact.] — Death is a 
question of fact which must be estab- 
lished by the preponderance of evi- 
dence ; either liy direct ovidenoe of 
death or by the proof of such clrcuiu- 
stances as may reasonably load the ct. 
to conclude, that there can be no other 
satisfactory aocomitlng for the dis- 
appearance or absence of the ponion 
whose death is sought to bo established. 
The evidence submitted in the present 
case was held Insufflclent to warrant 
that conclusion.— iic Baillie Estate^ 
MoNi'REAL Trust Co. V. Baillie, 
n nsni .3 W. W. R. 92 ; 4 D. L. 

—CAN. 

PART ni. SECT. 6, SUB-SECT. 6.— B. 

sw. Oe/neral rules.]— There are two 
grounds upon which the ct, will make 
an order presuming death : (a) when 
the time elapsing between disappear* 
anoo Sc the application la so lojig aa to 
raise the inlerenoe that the person is 
dead ; (b) when the person disappeared 
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1418a. .] — Ejectment, in 1840, by 

reversioner for premises demised, in 1801, 
for three lives, & twenty -one years. Two 
of the cestui que vies had died before 1828. 
No witness was called who had ever known 
the third ; &, except the mention of him in 
the lease (which described him as aged ten 
years), there was no proof that he had ever 
existed. No evidence of search for him was 
given : — Held : to raise the presumption of 
his death, there should have been evidence 
that he had not been heard of by those 

g ersons who would naturally have heard of 
im h€id he been alive, or that search had 
been ineffectually made to find such a person ; 
& that the mere fact that no witness called 
had heard of him was not sufficient. — Doe 
d. France v, Anorews (1850), 16 Q. B. 
766 ; 117 E. R. 644. 

1418a. .] — In the Goods of Sergeant 

(1872), 20 L. T. 069 ; 86 J, P. 696 ; sub nom. 
In the Goods of Serjeant, 20 W. B. 872, 

1421a. .] — (1 ) If a person has not been 

heard of for a term of not less than seven 
years, there is a presumption of law that he 
is dead. (2) The onus of proving the death 
of the person at any particular date must rest 
with the person to whose title that tact is 
essential. — Lal Oh and Marwari v. M ah ant 
Ramrup Gir (1925), 42 T. L. R. 159, P. C. 

1437a. .] — A husband appealed from a main- 

tenance order of 2s. 6a. a week made by 
justices on the ground that the wife was 
previously maiTied in 1919, that she had 
admitted her previous husband was alive in 
1922, she had not proved his death so as 
to validate her marriage to applt. on Feb. 28, 
1930 : — Held : the justices were wrong in 
ruling that the onus was upon applt. to 
prove that the pi*evious husband was alive. 


The justices ought to have concluded from 
the wife’s evidence that the marriage in 
Feb. 1930, was void. Fresh evidence, now 
admitted, showed that the wife & the 
previous husband were still living together 
as a married couple in 1925. The appeal 
was allowed the order discharged. — Ivett 
V. Ivett (1930), 143 L. T. 680 ; 94 J. P. 237 ; 
28 L. G. R. 479 ; 29 Cox, 0. C. 172. 

Annotation : — Consd. Hogton v, Hogton (1933), 103 L. J. P, 
17. . 

1487b. .] — After twenty- two years of married 

life a man left his wife & she summoned him 
for desertion. He claimed that she was not 
really his wife as she had been previously 
married A it had not been established that 
the former husband, who was last heard of 
alive some six years before the second mar- 
riage, was dead at the time of that ceremony, 
which took place in 1910. The magistrates 
accepted. evidence that fruitless inquiries bad 
been made as to the former husband's where- 
abouts up to the second marriago, made 
an order for maintenance on the basis that 


husband appealed on the grounds that there 
was no evidence admissible that the first 
marriage wa«s not subsisting, & that the 
magistrates were w!*ong in La.w in holding 
that the burden of proof was on the applt. 
to prove that that marriage was subsisting : 
— Held : the issue before the magistrates 
was whether the wife was free to marry in 
1910, whether it could be inferred from the 
evidence that the former husband was then 
dead. The magistrates had ample material for 
their decision, <fe the appeal failed, — Hogton 
V. Hogton (1933), 103 L. J. P. 17 ; 150 L. T. 
80 ; 97 J. P. 303 ; 50 T. L. R. 18 ; 77 Sol. 
Jo. 780 ; 31 L. G. R. 391 ; 30 Cox, C. C. 23 
D. O. 


in ciroumstancos which lead to the 
Inference that he died at a partictilar 
time. — Be Wiudicombe (1929), 00 

N. L. R. 311.--S, AF. 

1410 xviii. 1 — Re Jejlfs, 

ri926} 1 W. W. R. 73.5 .— can. 

1410 xix, .] — Re t)E Millh 

(Alta.). 11926] 3 D. L. R. 140 ; [1926] 
2 W. W. R. 148.— CAN, 

1410 XX. .] — Re. Hickey, 

Dwyer v. Hickey, [1925] V. L. R. 
270 ; 31 Argua L. R. 261.— AUS. 

1410 xxi. .] — H. married 

M. In 1899. who deserted her In 1900, 
Casual inquiries as to his whereabouts 
wore made, but he was not afterwards 
heard of. B. made his will on May 14. 
1915, & went through a form of 
mairiage with H. on June 24, 1915 : — 
Beld : the death of M. should be pre- 
sumed so as to qualify H. to remarry B. 
in 1915, the^ore B/s will was re- 
voked by hlB marriage. — In the Estate 
0 / Barnett, 22 Ta8.X. R. 83, — AUS. 

1410 xxll. .1 — The ct. has 

Jurisdiction to dex>iare that a person 
who has not been heard of for more 
than seven years shall be presumed to 
be dead, even though the sole ohieot 
of appet. in obtaining the declaration 
Is to clear the way for his or her 
remarriage. — Be Deloli, (1929] 3 

D. h. R, 763 ; 2 W. W. R. 327 ; 3$ 
Man. L. R. 279.— CAN, 

1410 xxtti. Order of court 

obtained by fraud — Setting aside. >— 
Petitioner herein sought the rescission 
of an order which had been obtained 
by his present wife allowing her to 
swear that her former husband was 
dead prior to a date which was over 


seven years prior to the making of 
the order. The order was obtained 
solely to assist her, appet. therefor, 
in obtaining a government pension. 
The present petitioner alleged that the 
order had been obtainod by deceiving 
the ct. & that she had need it so as to 
load him to believe that she was free 
to marry him : — Held : since It had 
not been shown that the present 
petitioner has now, or had at the 
time the order was made, any interest 
therein or In the effect which might 
resnlt therefrom, he had no status 
suffloient to support his petition to 
have the order set aside. — Re Hoix, 
Re CowpER, (1933) 1 W. W. R. 17 ; 
46 B. O. R. 297.— CAN. 

1410 xxiv. .] — An order 

will not bo made declaring that a 
person who has not been heard of 
for a long time is dead, except as 
incidental to the exercise of some juris- 
diction, e.g. the jurisdiction to admit 
a will to probate. — Re Sell (1924), 
66 O. L. R. 32.— CAN. 

1413 V. .] — Re Tomes 

(Man.), [19271 2 D. L R. 864 ; 11927) 
1 W. W. R. 429.— CAN. 

1413 vi. Strong 

incentive to disappear — Death not pre- 
sumed ,] — O’Donnell v. North Ambbx- 
OAN Life Assurance Co., (1927) 8 
D. L, R. 412 ; 60 O. L. R. 602.— CAN. 

o l, Disappearance at sea ,] — 

Re Honeyman, (19301 1 W, W. R. 999. 
—CAN. 

o ii. Disappearance of aged db 

infirm person.] — Testator, who was ag€4 
seventy-soven, 8c failing tn health & 
mental vigour, dlsappe^d in 192.5 

8 


from his home, which was situated in 
very rough country, & twelve miles 
from the nearest railway station. A 
careful search in the surrounding 
country was made by two constables, 
assisted by black trackers 8c about 160 
other persons, for a week after his dis- 
appearance, out ho was not seen or 
heal'd of again ; — Held : was sufficient 
evidence on which the ct, might pre- 
sume that he was dead, & he had died 
on or about the date of his disappear- 
ance. — Re Horn (1930), Argus L. R. 
280.— AUS. 

«x. Death of writer of old letters .] — 
Where papers about 45 years old are 
produced before a ct. It may presume, 
fu the absence of evidence to the con 
trary, that the writer was dead at the 
time they were produced. — Jabbar 
AJJ Sabdar V. Monmoham Panoby 
(1928). I, h. R. 55 Calc. 1216.— IND, 

PART III. SECT. 8, SUB-SECT. 6,— 

C. (a). 

1423 ii, .] — Under Indian Evi- 
dence Act, 1872, ». 108, when tbe qt. 
has to determine the dai^ of the death 
of a person who has not been heard of 
for a period of more than seven years, 
there is no presumption that be died 
at the end of the first seven years, or 
at any partlonlar date. — Lal Ohand 
Marwari v. Ramrur Gm (1925), 53 
L. R. Ind. App. 24. — IND. 

1423 iil. .]— Although there Is 

a presumption of death after absence 
for seven years, there is no presumption 
that death took place at any particular 
time within the seven years.— H ioicet 
V* Great West I»ifk AsstmANOE Co. 
(1933), 7 M. P. R. 104.— OAN. 
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1445a. On party to whose title fact essential.]— 

IjAL Chand Marwabi V, Mahant Bambtip 
Gir, No* 1421a, ante. / 

1453a. .] — In July, 1852, H. quitted 

England for America, wrote home announc- 
ing his safe arrival at New York. There was 
evidence that he was in declining health 
when ho quitted England, & that, from 
his character, edxication, & previous life, he 
would, if living, have communicated with his 
friends in England. Advertisements request- 
ing information concerning him had been 
inserted in tiie principal American news- 
papers, but he was never heard of again. 
The father of H. died in Sept. 1853, intestate. 
Pltf., who was one of the next of kin of the 
father, supposing the son to have predeceased 
him, filed his bill for the administration of the 
father’s estate : — Held : there was primd 
facie evidence of the death of H. in his 
father’s lifetime to entitle pltf. to have the 
personal estate secured in ct. — Danby v. 
Danby (1859), 5 Jur. N. S. 54. 

1454. Add. Annotation : — Consd. Monckton v, Tarr 
(1930), 23 B. W. C. C. 504. 

1459a. .] — Doe d. France v, Andrews 

(1850), 15 Q. B. 756 ; 117 E. R. 044, 
Annotations: — Consd. Prudential Asgce. «. Edmonds (1877), 
2 App. Cas. 487 ; Lyoll v. Kennedy (1887), 56 L. T. 6-17 ; 
Re StoUcry, Weir v. Treasury Solicitor, [1926] Oh. 284. 
1472. For cross-reference before tliis case “ See, 
now, Law of Property Act, 1925 (c. 20), 
8. 184.’* 

1489a. .] — There is no presumption of law as 

to survivorship among persons whose death 
is occasioned by one & tiie same cause. The 


question is one of fact, & if the evidence does 
not establish the survivorship, the law will 
treat it as a matter incapable of being 
determined . — Ee Nightingale, Haroreavbb 
V. Shuttleworth (1927), 71 Sol. JTo. 642. 

1499a. .] — Doe d. Banning v. Griffin, No. 

104, ante. 

1505. Add, A?inotation8 : — Retd. Be Deloitte, 
Griffiths V. Deloitte, [1926] Oh. 66; I. R. 
Comrs. V. Bone (1927), 13 Tax Gas. 20. 

1526a. .] — Halifax’s (Lord) Case (undated), 

cited in Bull. N. P. at p. 298a. 

Annotation ,: — Consd. WilliamB v. East India Go. (1802), 
3 East, 192. 

1531. Add. Annotation: — Held. Busby v. 
Avgherino, [1928] A. 0. 290. 

1550. Add. Annotation : — 'Consd. Banco de Portu- 
gal V. Waterlow & Sons, Ltd. (1931), 47 
T. L. R. 359. 

1567. Add. Annotation : — Refd. Monckton v. Tarr 
(1930), 23 B. W. 0. C. 504. 

1580. Add. Annotation : — ^Refd. Saunders v. Auto- 
motive Spares, Ltd. Registered Design No. 
717,128 of Albert Saunders (1932), 49 

R. P. C. 450. 

1586. Add. Annotation : — Apld. Be Davis’s Trade 
M^lrks, Davis v. Sussex Rubber Co., [1927J 
2 Ch. 345. 

1602a. Outweighs several negative wit- 

nesses.] — The rule of law is, that one affirma- 
tive witness outweighs several negative 
witnt'sses (Sir John Nicholl). — Tocker v. 
Ayre (1821), 3 Phillim. 639; 161 E. R. 
1408. 


PART III. SECT. 6, SUB-SECT. 6.— D. 

t I. .] — Re Forsyth (N. S.). 

[1927] 2 D. L. K. 72.-~CAN. 

PART III. SECT. 6, SUB-SECT. 6.— E. 

1493 I. On-us of jnroof — Rests on party 
asserting affirmative.] — Oampkeia v. 
Cox & Mitchell, [1930] 1 D. L. R. 
649; 42 B. C. R. 120.-~CAN. 

b i. - .1 is no prcsurnption 

of Hurvivoi'ship from or <]c'atli in 
case (jf common death.--- /tV Wak- 
wicKEU, ■M.<5 Lkot> V. Toronto General 
HosI'JTAL, [1936] 3 D. L. R, 36S ; O. R. 
379.- CAN. 

PART III. SECT. 6, SUB-SECT. 6 — F. 

1497 i. Tf^heiher presumption exists,} 
— Althon^h death will, in a proper case, 
be preBumod, there Is no presumption 
that the person died without issue. — 
Re Saunders, Park v. Austin, [1928] 
N. Z. L. R. 391.— N.2. 

PART in. SECT. 6, SUB-SECT. 7. 

f i, .1 — Maorak V. Walsh (1927), 

27 S, R. N. S. W. 290 ; 44 N. S. W. 
W. N. 71.— AUS. 

PART III. SECT. 6. SUB-SECT. 8. 

1520 il. .J—H. V. O’Hara (N. B.) 

(1927), 48 Can. Grim. Gas. 23l.-~CAN. 

f (p. 178) i. fo deliver!/ of package 
by common carrier to ooyutignee .] — Where 
a package is dollverod a railway or 
express co., or other similar common 
oorrier, for transportation to a named 
oonsigneo, the oonsigmeo receives 

a package answering the description 
of that sent by the consignor, it will 
be held. In the absence of proof to the 
contrary, that the package sent was 
Identical with that rooelved ; Sc where 
a package has been so delivered to such 
a common carrier for transportation, 
it will be held that it was received by 


r (p. 179) i. As <0 party being adminis- 
trator.} — Smith v. McLean (1868), 7 
N, S, R, (1 Q. & O.) 310.— CAN. 


PART III. SECT. 6, SUB-SECT. 10. 

1656 i. Receipt of letter — Whether jtre- 
sumedfrom posting .} — The presumption 
that a letter shown to have been iiuiiled 
in the usual course of business to a 
proper address was received is rebut- 
table by the o-ddressee's denial of its 
receipt, where there is nothing to throw 
doubt on his credibility.— S huckktt 
y. LocimART & Kyle, [1932] 2 

W. W. R. 330 ; 3 D. L. R. 406 ; 40 
Man. L. R. 344.— CAN. 

sa. Identity of persons — Fn/m 
identity of imrnes .} — Sewell v. Urqu- 
HART, [1930] 2 D. L. R. 547.— CAN. 

sb. A renra-cy of scientific instrument.} 
— The working accuracy of a scientific 
instrument will not bo presumed unless 
it appears to the ct., cither by judicial 
notice, assisted, if necessary, by con- 
sulting standard works of reference, or 
by appropriate evidence, that the 
instrument in question is a scientific 
Instrument. — Crawley v. Laidlaw 
( 1930), Aigus L. R. 311 ; V. L. R. 370. 
—AUS, 

PART III. SECT. 7. SUB-SECT. 1. 

t i. .]— Reilt r. London 

CoRi’N. 1891), 14 P. R. 171.— CAN. 

t ii. .] — Clouse v. Golem an 

(1895), 16 P. R. 541.— CAN. 


PART III. SECT. 7, SUB-SECT. 2. 

_ i, Aocreiion .} — A view 

r the ot. of the place of the alleged 
(crotlon is not merely for the pui’po'^e 
appreciating the other evidence 
It a£o for the purpose of assisting 
LC ct. Ip reaching a proper oonclu^on. 
Clarke v. Kumonton (gim). 

D. L. R. 1010 ; revg., Ih 

4 • 1 W. W. R. 553 ; 23 Alta. L. It. 

t3i— CAN. 


PART III. SECT. 8. 

1593 X, ,] — In the estima- 

tion of the value of evidence in 
ordinary cases, the testimony of 
credible witnesses who swear positively 
to a fact should receive credit in 
I>reforeuco to witnesses who testify to 
a negative. — H allett v. Bank of 
Montreal (1918), 46 N. B. R. 62.— 
CAN, 


1593 xi. Nature dt applicaiion oj 

rule ..] — The principle that the evidence 
of a witness who testifiee affirmatively 
that a conversation took place Is more 
valuable than the evidence of one 
equally trustworthy who denies the 
conversation, is not a rule of law, & 
should only be used vrith a due regard 
to the circumstances of each case & 
should not be resorted to until other 
means of testing credibility have 
failed ; & it should not be applied in 
a case wherein the conversation in 
question constitutes the partlcuJar 
matter at issue between the parties. — 
Monaroh Lumber Co., Ltd. v. ] ’eery 
(Sask.), [1927] 3 D. L. R. 861 ; [J927J 
3 W. W. R. 71.— CAN. 


1596 i. Telephone con.virsation 

verheard by bystander.]— /leU. : the 
lature of the testimony, tim poHsinility 
if dishonesty Sz the connection of the 
dtnesB with the riiatbir. were clrciinj- 
tancea to detenniuo the lyeiK-ht of 
•sstimony, bat were not valid grounds 
)r rojocting tJw evidcuco so long as It 
as not hearsay.- VV A imEN GzowsKj 
Co. V. Fowr & Co. 


jT/mdence of perjured witness. ] 

"-The evidence of a witness proved to 
have committed perjury is of no value 
nhatHOover cannot be used for any 
piirijose ; that Is, by itself. < r to 
r*orroborat© or be corroborated by 
truthful evidenoe^B^KROR V. 
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Part IV. — Documentary Evidence. 


1624a. Document to be put In — Notice should be 
given.] — It is desirable that notice be given 
in advance to the other side of the document 
intended to be put in, so that they may be 
ready with any other admissible document 
directed to the same issue. — F inland H.H. 
Owners r* Cornish Rose H.H. Owners, 
The Cornish Rose, [1936] P. 174 ; [1930] 2 
All E. K. 806 ; 105 1.. J. P. 114; 52 T. L. K. 
048. 

1633a. Entry In marriage register.] — Wyatt v. 
Rochpobt (1837), 1 Jur. 692, N. P. 

1664a. .] — R, V. McCartney & Hansen 

(1928), 20 Cr. App. Rep. 179, C. C. A. 

1726a. Will.] — Where a person had been 

dead a great number of years, whose hand- 
writing was required to be proved, it was done 
by showing the similarity of the handwriting in 
question to the handwriting of his will, & 
no objection was taken to it, either at the 
bar or by the ct. — Morewood v. Wood 
(1791), 14 East, 327 ; 4 Term Rep. 157 ; 104 
E. R. 626. 

1766. Add. Annotation : — Refd. United States 
Shipping Board v. St. Albans Ship, [1931] 
A. C. 632. 

1829a. .] — Where an order is given 

verbally for goods, & the person to whom it 
is given puts down the terms of it in writing, 
as a memorandum, but it is not signed by the 
person ordering the goods, the terms of the 
order may be given in evidence, without 
producing the written memorandum, — D ali- 


SON V. Stark (1802), 4 Esp. 163 ; 170 E. R. 
677, N. P. 

Annotation : — Refd. R. t?. Wrangle (1835), 1 Har. & W. 41. 

1867. Add. Annotation : — Refd. R. v, Anderson 
(1929), 142 L. T. 580. 

1877. Add para. : — 

Parol evidehce of inscriptions & devices 
on banners & flags displayed at a meeting 
is admissible, without producing the originals. 
— -R. r. Hunt (1820), 3 B. & Aid. 566. 

1900. Add. Citation : — R. v. Douginas (1846), 16 

E. J. Q. B. 417. 

1933a. .] — Where pltfs. called defts.* solr. ; — 

Held : be could state whether he had a lease 
in his possession, but iis he knew nothing 
about it except as attorney for defts., he 
could not be called upon to give any evidence 
about it. — Roupeld v. Haws (1863), 3 

F. ife F. 784, N. P. 

1955a. .] — A deed may be pleaded as lost 

by time <fe accident without profert . — Read 
V. Brookman (1789), 3 Term Rep. 151 ; 100 
E. R. 504. 

1998a. Answers to inquiries.] — In 

accoimting for the absence of an attesting 
witness, or loss of a written instrument, 
general answers to inquiries that nothing is 
known concerning them, are admissible in 
evidence ; but not declarations as to 
particular facts, if the party making them is 
capable of being called. — Doe d. Johnson 
V. Johnson (1818), 2 Chit. 196. 

Annotation : — Refd. Pytt v. Griffith (1822), 6 Moore, C. P. 538. 


PART IV. SECT. 2, SUB-SECT. 10, 

1762 U. .) — Foulds V. Bowlwr 

(1908), 8 W. Ii. R, 189.— CAN. 

PART IV. SECT. 5, SUB-SECT. 2.— B. 

s i. Will jUed in office of Swrro- 

g ate-Oeneral of another province .] — 
looondary evidence of a will devising 
real estate in this provinoe, the original 
will being filed m the office of the 
Surrogate -General of Nova Scotia, is 
not admissible, there being no evidence 
of any law of Nova Scotia prohibiting 
the removal of the will. — Doe d. 
GiLMOUR V. Whitney (1838), 2 N. S. R. 
(Bor.) 514.— CAN. 

PART IV. SECT. 6, SUB-SECT. 3.— A. 

b i. .J — Smith v. Nevilles 

(1859), 18 U. O. R. 473.— CAN. 

b ii. .] — Glen Bain Rural 

Munioirauty n. Haley (Sask.), [19271 
3 D. L. R. 474.— CAN. 

PART IV. SECT. 6, SUB-SECT. 4.— C. 

1941 i. Duplicate originals.] — Deft, 
let land to pltf., & a lease having been 
written, A. affixed seals & signed their 
names to It. It was then agreed that 
A. should make a copy of the lease & 
execute It for them in the same manner ; 
he did so, & afterwards. In the presence 
of both parties, delivered one copy to 
pltf. & the other to deft . ; — Bdd : they 
were duplicate originals. Sc either of 
them was primary evidence. — Leonard 
V. Young (1858), 4 All. 111.— CAN. 

PART IV. SECT. 6, SUB-SECT. 6.— A. | 

o i. .] — Gough v. MoBbide 

(1860), 10 0. P. 106.— CAN. 

0 I. Deconstructed cash 

hooK.] — A fire in the office of the 
secretary -treasurer of the pltf. munici- 


pality having destroyed most of tbs 
pltf. *8 records therein, including the 
record of payment of taxes made since 
the last audit, the secretarj” -treasurer, 
imder the authority of the council, 
employed an office assistant & can- 
vassers, who compiled from the sur- 
viving records & from receipts, cheques 
& other evidence in the hands of 
taxpayers a statement called “ the 
reconstructed cash book,” showing the 
amounts paid by them during two 
months of 1921. In an action against 
the secretary-treasurer to recover an 
amount alleged to have been mis- 
appropriated by him during 1921, 
pltf. sought to charge him with the 
receipt of the sum which was shown by 
said reconstructed cash book ” as 
received & said book was submitted 
in evidence : — Held : said book was not 
admissible against deft. ; its contents 
were not obtained in the manner con- 
templated by Rural Municipality Act 
&, therefore, it did not, even if it had 
been wholly compiled by deft., con- 
stitute an ocknowledgrraent by him, as 
the entries in the original cash book 
would have done ; he had not so 
recognised or acted upon it as to make 
its contents evidence against him ; It 
was not secondary evidence of the 
destroyed cash book ; &, the necessary 
foundation not having been laid for the 
purpose, it was not admissible as 
secondary evidence of the taxpayers' 
receipts Sc cheques. — Glen Bain 
Rural Municipality v. Hailey, [1928J 
3 D.L. R. 306 : 0928] 2 W.W. R. 184, 
288 ; 22 Sask. L. R. 559.— CAN. 

PART IV. SECT. 6, SUB-SECT. 6.— * 

D. (c). 

ir. Ajfidavit of petitioner — Absence of 
paHicutars of search made,}— Be Bell 
(1871), 3 Oh. Ch. 239.— CAN. 

10 


PART IV. SECT. 5, SUB-SECT. 5.— 
E. (a). 

2058 iv. .] — Marvin r. 

Curtis (1857). 6 C. P. 212.— CAN. 

2058 V. Evidence of mb- 

scribing iminess.] — In ejectment by 
trustees of a Wesleyan Methodist con- 
gregation for the parsonage property, 
a search for Sc the loss of the deed from 
the patentee to the trustees at the 
parsonage home having been proved ; 
— HeUi : the evidence of the sub- 
scribing witness as to the execution 
of the deed & memorial, with a cony 
of the memorial certified by the 
registrar, was clearly stifflcient secon- 
dary evidence. — Aini.ktville Trustee 
Wesleyan Methodist CHUKrii v. 
Grkwer (1874 h 23 C. T*. 533.— CAN. 

2063 i. Written declaration by testator 
— Lost ijoilLi — A lost will may be proved 
by secondary evidence). The evldenoe 
of a single witness, though interested, 
whose veracity & competency Is un- 
impeachable, is sufficient, & probate 
will bo CTanted to such an extent as 
he is able to prove it. Declarations 
relative to the will became secondary 
evidence If it is lost. — He I^ke's Will 
( 1882). 6 Nfid. L. R. 445.— NFLD. 

Bt. Lost deed — Memorandum made by 
predecessor in title.] — In seeking to 

f irove the existence & contents of a 
ost deed, a memorandum made In a 
book, by a person through whom 
petitioner claimed, was held not to 
be evidence in favour of petitioner. — 
He Bell (1871). 3 Oh. Oh. 239.— CAN. 

mv. Copy produced from 

tody of successors of grantee— -With 
indorsement signed by three predeccBSora 
in title.] — Seethayya v. SubramanYA 
SOMAYA.ruL0 (1920), L. R. 56 Ind. 
App. 146 —IND. 



2088. Add, Annotation : — Retd. Ee Spollon 
Long’s Contract, [1930] 2 All E. H. 711. 

2118. Citation r — ^For “ 1 Esp. 125 ** read “ 1 
Esp. 127.” 

2129a. .J — Copies cannot be put in of 

letters of which notice to produce ought to 
be given. — R. v, Morgan, [192.5] 1 K. B. 
762 ; 94 L. J. K. B. 672 ; 133 L. T. 94 ; 89 
J. P. 136 ; 28 Cox, C. C. 1 ; 18 Or. App. Rep. 
180. 0. 0. A. 

2282. Add para. : — 

Where the witness swearing to the words 
spoken by way of oath by the prisoner when 
he administered the same, said, that he held 
a paper in his hand at the same time when he 
administered the oath, from which it was 
supposed that he read the words ; yet held 
that parol evidence of what he in fact said 
was sufficient, without giving him notice to 
produce such paper. — R. v. Moors (1801), 
6 East, 419, n. 

2285. Add. Annotation Apld. Williams v. Rus- 
sell (1933), 149 L. T. 190. 

2285a. Policy of third party insurance — Prosecu- 
tion under Road Traffic Act, 1930 (c. 43), 
Part II.] — Resp. was charged with using a 
motor vehicle without there being in force 
in respect of such user a policy of insurance 
satisfying the requirements of Road Traffic 
Act, 1930 (c. 43), A police officer sought 
to give evidence of the contents of a certi- 
ficate of insurance produced by resp., but 
it was objected on behalf of resp. that, no 
notice to produce the policy having been 
given, secondary evidence of its contents 
was not admissible. The justices upheld 
the objection, &, in the absence of other 
evidence, dismissed the information : — Held : 
the evidence ought to have been received. 

Per Talbot, J. Semble : the onus of 
pi'oving the possession of a policy was on 
resp., & it was not necessary for the prosecu- 
tion to tender evidence on the matter at 
all.—WiLLTAMS r. Russell (1933), 149 L. T. 
190; 97 J. P. 128; 49 T. L. R. 316: 77 
Sol. Jo. 198 ; 31 L. G. R. 182 ; 29 Cox, C. C. 
640, D. C. 

2345a. .] — Dorrett v. Meux (1854), 15 

C. B. 142 ; 2 0. L. R. 807 ; 23 L. J. C, P. 221 : 
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23 L. T. 0. 8. 144 ; 2 W. R. 480 ; 139 B. R, 
374. 

2475a. .] — Doe d. St. John v. Horb 

(1799), 2 Esp. 724 ; 170 E. R. 510, N. P. 

2476a. .] — Walliss v. Broabbbnt 

(1836), 4 Ad. & El. 877 ; 2 Har. & W. 40 ; 
6 L. J. K. B. 269 ; 111 E. R. 1014. 

2477a. .] — Cheveley v. Fuller (1853)* 

13 C. B. 122 ; 1 W. R. 152 ; 138 B. R. 1143 ; 
auh nom. Puller v. Cheveley, Saund. & M* 
101 ; 20 L. T. O. S. 278 ; 17 J. P. 105 ; 17 
Jur. 736. 

2480a. .] — Harris v. Chapman (1868), 

17 L. T. 517, N. P. 

2486a. Though receipt for penalty erased.] — 

Apothecaries’ Co. r. Fbrnyhough (1826), 2 
C. & P. 438 ; 172 E. R. 199, N. P. 

Annoialion Refd. U. v. ProstOQ (1831), 3 Nev. & M. K. B. 31 . 

2513a. To prove amount originally claimed.] — 

WiCKES V. Tanner (1848), 10 L. T. O. 8. 
504, N. P. 

2544a. .] — One paper containing 

two different contracts for the purchase of • 
different lots by different persons, one stamp 
affixed on that part of the paper which con- 
tained the contract of sale with deft., & to 
which the stamp officer’s receipt for one 
penalty referred : — Held: sufficient to legalise 
the evidence of such contract. — P owell v. 
Edmunds (1810), 12 East, 6 ; 104 E. R. 3. 
Annotations: — Refd. Ofirilvio v. Foljainbe (1817), 3 Mer. 53; 
Bradshaw v. Bennett (1831), 5 C. & P. 48; Shelton v. 
Livlns (1832), 2 Cr. J. 411 ; Bartlett r. Pemell (1836), 

2 Har. & W. 16 ; Evans v. Pratt (1842), 3 Man. & G. 759 ; 
Eden v. Blako (1845), 13 M. & W. 614 ; Brett v. dowser 
(1880), 5 C. P. D. 376. 

2570. Add, Annotations : — Refd. Nagoremull v, 
Triton Insce. (1924), 41 T. L. R. 168; Re 
National Benefit Assce. (1927), 71 Sol. Jo. 880. 

2583a. Objection doubtful.] — An objection 

that a document requires a stamp will not be 
given effect to if the point is doubtful. — 
Westlake v. Adams (1858), 1 F. & P. 183, 
N. P. 

2587. Add. Annotation : — Retd. Nagoremull v. 

Triton Insce. (1924), 41 T. L. R. 168. 

2603. Add. Annotation : — Refd. Koechlin v. 

Kestenbaum, [1927] 1 K. B. 889. 

2630. Add. Anjiotation: — Refd. R. v, Lincolnshire 
JJ., Ex p. Brett, [1926] 2 K. B. 192. 


PART IV. SECT. 9, SUB-SECT. 3.— A. 

8W. Of power of attorney — Progf 
of conterUs of orioinal only .] — Where an 
oflaoe copy of a power of attorney, 
purportingr to have been executed, 
was put tn evidence 7/eW ; Con- 
veyancing & Law of Property Act, 
1881, B, 48 (4), merely obviates the 
necessity for production of an original 
Instrument by enacting that on office 
copy of an inetrument deposited ae 
therein provided shall, without further 
proof, be euffloiont evldonoe of its 
contents, but the sect, does not make 
Buoh copy evidence either of the tinith 
of the contents or of the identity of the 
person by whom the original was made. 
—O’Kane v. Mullan, [1925] N, J. 1. 
— IR. 


PART IV. SECT. 9, SUB-SECT. 4 . — B. 

g Books of Ooveniment 

Liquor Control Commission.] — Govern- 
ment Liquor Control Commission is a 
“ Department of the Government of 
Manitoba ’’ witldn sect. 17 of Manitoba 
Evidence Act, R. S. M.. 1913, &, there- 
fore, copies of entries in its books are 
receivable in ovidenoe by virtue of said 


section. — R. v. Pauwels, (1932) 1 
W. W. R. 68 ; 2 D. L. R. 339 ; 40 
Msn. L. R. 117.— CAN. 

PART IV. SECT. 9. SUB-SECT. 5.~A. 

f. on other ground^, 18 A. R. 

1.3,5. 


PART IV. SECT. 9, SUB-SECT. 6.— B. 

g i. .) — The copy of a will 

bearing the certificate of the Re^strar 
of Deeds that it was registered, but 
certified by the Registrar of Probate, 
was held admissible, by the combined 
effect of sects. 34, 67 of the Registry 
Act. — McMillan v. Colfokd (1932), 
5 M. P. R. 127.— CAN. 


\RT IV. SECT. 10, SUB-SECT. 4.— B. 

8X. To what documents rule apjMcahlc 
Notice of appeal .} — As a notice of 
>peal is not an instrument tendered 
evidence , but merely a step in the 
ooedure of appeal, the failure to 
sunp it cannot he rectified under tl»e 
ovlHo to sect. 22 (1) of Act 30, 1911. 
WAMA V. Express Colleotjon' i 
lENOT (1929), 60 N. L. R* 77.— S. AF; 

11 


PART IV. SECT. 10, SUB-SECT. 8. 

2608 i. Finality of jiid ye* s ruling .] — 
Once the trial judge, with the question 
of the want of proper stamp present 
in bis mind, has actually admitted a 
docuinent in evidence, Stamj) Act. 
s. 36, prevents such admission being 
called in question, cxcei)t fis provided 
in 8. 61, at any stage of the mine suit 
or proceeding, A heneo in aj^peal, on 
the ground that iho instrument has 
not been properly Btarup*^!. — 

Maham CnANP r. (jrrj/tANPJ'Ti'A Mal 
(1929), I. L. K. 11 Lab. 77.— IND. 


PART IV. SECT, li, SUB-SECT. 2. 

2634 H. —.1- Where, in 

.in indion for wjiires & overtime, baaed 
i)Ti the uwurd of the C.’oramon wealth 
Ct. of (’ojiciJiation .S: Arbn., the only 

e - of the award was a pilnted 

doeument purporting to be a copy of 
the award bearing the imprint By 
authority : H. J. Green. Govt. Printer, 
Melbourne Hr/d .* tho award vos 
not proved. — Mm -N orth Eleotrioity 
Co., Ltd. v. RunrEKPORP, (19271 
S. A. S. R. 273.™ AUS. 
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2642a. Solicitor not i>ound to produce.] — 

The solr. under a commission of bkpcy. is 
not bound to produce the proceedings under 
it, though called upon by s%^po&na duces 
tecum, — ^Bateson v, Hartsink (1801), 4 
Esp. 43, N. P. 

Annotation ;—Retd. Rowell v, Pmtt, [1936] 2 K. B. 226. 

2707a. J— Davies v. Lowndes (1836), 1 Bing. 

N. O. 597 ; 1 Hodg. 125 ; 2 Scott, 71 ; 4 
L. J. 0. P. 214 ; 131 B. B. 1247 ; on appeal 
(1838), 4 Bing. N. C. 478. Ex. Oh. 

2709. Add, Annotation: — ^Folld. little v. Little, 
[1927] P. 224. 

AEter this case iidd, See, also. Husband 
Wife, No. 2703a.*’ 

2722. Add, Annotation : — Consd. Partington v. 
Partington & Atkinson [1926] P. 34. 

2723. Add, Annotation : — Consd. Partington v. 
Partington & Atkinson, [1926] P- 34. 

2757a. .] — In a suit for restitution of 

conjugal rights, the validity of the marriage 
in Jamaica having been proved in a previous 
suit of a similar nature between same parties, 
further proof of its validity was not required. 
— Vbeney V, Verney (1920), 36 T. L. B. 203. 

2880. Add. Annotation : — Rcfd. Brown v, Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 

2960a. Inadmissible.] — Parol evidence of the 

oaths required by the Toleration Act having 
been taken, is not admissible, — B. v, Hube 
( 1792), Peake, 180, N. P. ; (1794), 5 Term 
Bep. 642 ; 101 E. B. 305. 

3036. Add, Annotation : — Reid. Selby v, Atkins 
(1926), 136 L. T. 45. 

3116. Add, Annotation : — ^Refd. Finland S.vS. i 
Owners v, Cornish Bose Owners, The Cornish 
Bose, [1936] 2 All E. B. 805. , 

3122a. .] — In proceedings in the cts. * 

of this country by or against the ruler of a 
colonial State whose status is disputed a 
wriMen statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown <&, therefore, 
conclusive, & the ct. will accept it without 


consideiing whether it i« borne out by docu- 
ments which are appended to it.— 'D uff 
Development Co. v. Kblantan Gk)VH»N- 
MENT, [1928] 1 Oh. 386 ; 92 L. Ch. 273 ; 
129 L. T. 290 ; 39 T. L. B. 187 ; 67 Sol. Jo. 
260, C. A. 

Annotation: — Apld. Eng&lke v, Musmaun, [1928] A. 0. 433. 

3122b. — .] — Duff Development Co. v, 

Kelantan Government, No. 1264a, ante. 

3122c. .] — During the course of the 

argument a question ai*ose as to the nature 
of the relationship of the Crown to the 
territory of which the North Charterland 
Concession formed part, & in order to settle 
this question I submitted to His Majesty’s 
Secretary of State for the Colonies for his 
decision under the Foreign Jurisdiction Act, 
1890 (c. 37), s. 4, two questions : “ Was the 
territory now known as Noithern Bhodesia 
on Mar. 22, 1928, under the protection of 
His Majesty ? ” or “ Was it at that date part 
of His Majesty’s Dominions ? ” The 
decision of His Majesty’s Secretary of State 
for the Colonies, which by the provisions of 
the Act is conclusive, is that on Mar. 22, 
1928, Northern Bhodesia was a temtory 
under His Majesty’s protection. It did not 
then & does not now form part of His 
Majesty’s Dominions (Luxmoore, J. ). — North 
CnARTBRLAND EXPLORATION Co. (1910), 
Ltd. V. B., [1931] 1 Ch. 169 ; 99 L. J. Oh. 
483 ; 143 L. T. 623 ; 46 T. L. B. 666. 

3125. Add. Annotation : — Consd. Musmann v, 
Engelke (1927), 96 L. J. K. B. 824. 

3157. Add, Annotation : — Consd. Re Stollery, Weir 
V. Treasury Solicitor, [1926] Oh. 284. 

3158. Add, Annotation : — Overd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3159. Add, Annotation : — FoUd. Ee Stollery, Weir 
V, Treasury Solicitor, [1920] Ch. 284. 

3163. Add, Annotation : — FoUd. Re Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3164. Add. Annotation : — ^FoUd. He Stollery, Weir 
V, Treasury Solicitor, [1926] Oh. 284. 

3165a. Marriage of parents.] — In an action 

brought by pltfs., who claimed to be two of 


PART IV. SECT. 11, SUB-SECT. 4.~-A. 

2667 i. Bes inter alioa acta — 

Conviction for murder.] — On an applica- 
tion by a hnsband, who baa killed hia 
wife, or his attorney for a grant of 
adininistratlOD a certified copy of the 
convlotion is adinlsslble, not merely 
ae proof of the convlotion, but also as 
presumptive proof of tbf» commission 
of the crime. — Be Noble (Saek.), [1927] 
1 W. W. B. 938.~-CAN. 


PART IV. SECT. 11, SUB-SECT. 4.-0. 

2690 1. Evidence of commiasion of 
crime^JPresu/mpUve evidence, ] — Be 

Noble, No. 2667 1. ante. — CAN. 


PART IV. SECT. 11, SUB-SECT. 6.-- 
A. (a). 

2789 i. No opportunity to croas^ 
examine,] — Betd : the evidence was 
Inadmissible, — Johnson v, R. (Ont.) 
(1911), 13 Eacoh. O. R. 389.— CAN. 

PART IV. SECT. 11, SUB-SECT. 12. 


evidence that the rules have been 
validly made. — T angney v, Distrtht 
Justice for County of Kerry, [192y] 
1. R. 358.— IR. 

PART IV. SECT. 11, SUB-SECT. 16.— 
A. 

sx. Proof — Writ of execution .] — 
Stuart v. Andrews (1827), N. B. Dig. 
332.— CAN, 

«y. .] — Doe d. Stocking 

V. Watts (1842), 2 Ont. Dig. 2665.— 

CAN. 


PART IV. SECT. 12, SUB-SECT. 10.— 
A. (b). 

sa. British consul abroad — Ceriiflcaie 
on point of law,] — A British consul may 
prove by his cortifloate a point of 
foreign law which he Is competent to 
prove by affidavit. — Be. Bergman 
Estate, [1928] l W. W. R. 601.— CAN. 

PART IV. SECT. 12, SUB-SECT. 10.— 
A. (d). 


8004 h Bow proved— Production of 
copy printed in Biedionery Otdoe ,] — 
The District Ot. Rules are rules made 
by O' minister within Documentary 
EYldenoe Act, 1925. e. 4^ & the produc- 
tion of a copy of the rules, prmted in 
the Stationery Office, is pHmA facie 


sb. OerHfloede of professor of 
anatomy.]— A oertlnoat© from the 
professor of anatomy at the Orant 
Mediool College, Bombay, as to certain 
bones submitted to himfor examination, 
iii not per se admissible in evidence, 
but must be proved by calling the 

12 


professor as a witness. — R. v. Ahilya 
(1922), I. L. R. 47 Bom. 74.— IND. 

PART IV. SECT. 12. SUB-SECT. 10.— 
B. (b) i. 

8167 i. AdmisaiMlity.] — In an action 
in which the alleged Infancy ot pltf. 
was in issue: — Held: (1) his testimony 
that he had seen his birth oertifleate, 
which was not produced, & that he 
was not of age was not sufficient to 
prove his minority since it amounted 
to no more than hearsay evidence ; 
(2) a oertifleate of registry of birth 
purporting to bo issued imder the 
Births & Deaths Reg^tratlon Act, 
1874 (Imp.), would not bo admissible 
in England as evidence of pltf.'s age, 
since it did not comply with the 
requirements of sect. 88 of Births 8c 
Deaths Be^tratlon Act, 1836, & 
sect. 38 of 1874 Act, & should not be 
admissible here. Moreover, since the 
certificate did not contain or purport 
to contain a copy of or extract from 
the original register of births Be did 
not identify or furnish Information 
sufficient to identify pltf. as the person 
referred to in the oertifleate^ ft was 
not sufficient to establish his minority. 
—Anthony v. Charter, J1988] 1 
W. W. R. 819; 1 D. L. B 684*— 
CAN* 



trhd next of kin of an intestate^ for administra- 
tion of her estate, the usual order for inquiries 
as to the next of kin & heir-at-law of the 
intestate was made. In taking those in- 
quiries before the master it became necessary 
to prove the lawful marriage of the parents of 
the intestate before her birth &, as no record 
of the marriage could be found, a summons 
was taken out by pltfs. for the deteimination 
of the question whether three certificates of 
birth of three of the children, including the 
intestate, of those parents & a certificate of 
death of one of those children were primd 
facie or any evidence of the lawful marriage 
of the parents : — Held : the certificates were 
admissible, but not alone sufficient, because 
taken by themselves they did not identify the 
persons therein mentioned. It would be for 
the master at the inquiry to determine 
whether the certificates, taken in con- 
junction with the other evidence adduced 
before him, were sufficient to establish the 
fact of marriage between the parents in 
question. Be Wintlct No. 3158, overd. — 
Re Stoixery, Weir v. Treasury Solicitor, 
[1926] Ch. 284 ; 95 L. J. Ch. 259 ; 134 L. T. 
430 ; 90 J. P. 90 ; 42 T. L. It. 253 ; 70 Sol. 
Jo. 385 ; 24 L. G. K. 173, O. A. 

3177a. Marriage of parents of deceased.] - 

Re Stollery, Weir v. Treasury Solicitor, 
No. 3165a, ayiie* 

3179. Add, Annolaiion : — Dlstd. Re Stollery, Weir 
V, Treasury Solicitor, [1926] Ch. 284. 

8287. Add, Annotations : — Apprvd. Hendon Paper 
Works Co. V, Sunderland Assmt. Com., 
[1915] 1 K. B. 763. Folld. Fowler (Leeds) v, 
Hunslet Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Distd. Gatesliead Union Assmt. 
Com. V. Redheugh Colliery, [1925] A. C. 309. 

3288- Add, Citation:--! B. R. A. 210. 

Add. Annotations : — Folld. Fowler (Leeds) v, 
Hunslet Assmt. Com.. [1917] 1 K. B. 720. 
Expld. & Distd. Gateshead Union Assmt. 
Com. V, Redheugh Colliery, [1925] A. C. 
309. Refd. Davis v, Pontypridd Union Assmt. 
Com., Rhondda Overseers & Rhondda U. C 
(1916), 85 L, J. K. B, 1545. 


VoL ZXn.— Eridenoe. Cases 8166a-4eNNllk 

3289. Add. Citation :—2 B. R. A. 592. 

Add. Annotation : — Expld. & Blstd. Gates- 
head Union Assmt. Com. v. Redbeqgh 
Colliery, [1925] A, C, 309. 

3309. Add. Annotation : — As to (2) Refd. Hearts 
of Oak Assurance Co. v, A.-G. (1932), 48 
T. L. n. 296. 

3349. Add. Annotation : — Consd. Busby v. 

Avgherino, [1927] 2 Ch. 33. 

3371. Add, Annotation : — Refd. Re Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3377. Add. Annotation : — Consd. Re Stollery, Weir 
V, Treasury Solicitor, [1926] Ch. 284. 

3338. Add. Annotation : — Consd. Re Stollery, Weir 
V. Treasury Solicitor, [1926] Oh. 284. 

3389. Add. Anyiotation : — Consd. Rc Stollery, Weir 
V, Treasury Solicitor, [1926] Ch. 284. 

3414a. Prima facie of validity.]— A petition 

for nullity of marriage, on the ground that 
at the time of the marriage, which was a 
marriage by declai*ation in Scotland, & which 
had been registered, neither petitioner nor 
reap, had lived in Scotland for twenty-one 
days next preceding the marriage, was dis- 
missed on the ground that petitioner had 
failed to satisfy the ct. of the untruth of the 
statement in the register that resp. had lived 
in Scotland for twenty-one days preceding 
the marriage. — Winterbottom v. Winter- 
bottom (otherwise Appleton) (1922), 38 
T. L. R. 813. 

3419a. S, P, Money v. Money & Turner (1927), 
71 Sol. Jo. 666. 

3422a. .] — As Jersey is in the 

diocese of Winchester, it is unnecessary to 
call a Jersey lawyer to prove a marriage 
celebrated in a church in J ersey . — Pritchard 
V, Pritchard (1920), 37 T. L. R. 104. 

3428a. .] — A marriage performed 

by a Church of England clergyman in an 
Anglican Church in British India may be 
proved either (1) by production of the India 
Office certificate, or (2) under Evidence 
(Colonial Statutes) Act, 1907 (c. 16), by 
production of the marriage certificate issued 
from the Church & signed by the clergyman, 


PART IV. SECT. 12. SUB-SECT. 14. 

■0. RegMdaiion of Minister of Crown — 
In possession of proseciUing counsel — 
Whether amounts to production .] — Tho 
fact that counsel for the prosecution 
haja a copy of a regulation made by a 
Minister of the Crown In his possession 
at the trial Sc available for the perusal 
of the Justice hearing the case, does not 
amount to its i>roduotion ” within 
Canada Evidence Aot. s. 21, at least 
when no opportunity is given the 
ebocused’s counsel to peruse It or object 
to It. — H. V. Ybb Cltjn & Yee Low 
(Sosk.), 11929] 1 D. L. K. 194; 50 
Can. Grim. Oas. 440; [1928] S W. W. 
R. 668.--CAN. 


PART IV. SECT. 12, SUB-SKCT. 15.— 

A. (a). 

I . Value as widesnce.l — Heath 

V, POBTAOE La PraiBie Corpn. (1909), 
18 Man. Jm R. 693.-— can. 

PART IV. SECT. 12, SUB-SECT. 19. — 
0. (d) iU. 

M. Oerlificate of , , 

c.,: — -r v.HotmQ (1884). 

lllaa. L. B. 88.— CAN 
gg. of ymrriage— Authentic 


cated certificate — India.] — H. proved 
desertion by W, & asked for an order 
for restitution of conjugal rights, 
failing which a divorce. The marriage 
had been solemnised In India & was 
sworn to by H. The marriage certi- 
ficate was not authenticated : — Held : 
an order for restitution would be 
granted, but no further proceedings 
must be taken in the matter until a 
duly authenticated certificate of the 
marriage was produced. — Dwyer v. 
Dwyer, [1933] N. L. R. 598.~S. AF. 


ART IV. SECT. 12, SUB-SECT. 19.— 
C. (a). 

so. Evidence of marriage — Certified 
:tract from register .] — The Crown in a 
lal for bigamy called a I?,<un»n 
athoUo prle^, a native of Yugoslavia, 
ho produced what purported to bo a 
>rtraod extract from the marriage 
sgister of a parish In Yuffoslavia, 
lowing an entry which the accused 
Imltted was that of his own marriage 
ith a woman in that ooxmtvy. he 
Itness himself had not ti^ffiolatod at 
le ceremony. He stated that he was 
ell acquainted with the 
id issued the wrtlflcate, & 
mid identify the signature thereon. 

13 


The identity of the parties was estab- 
lished .—Held: (1) the strict rule of 
the common law of England relating 
to the proof of foreign marriages aiiphes 
in New Zealand despite the greater 
difficulty in the Dominion of proof &: 
in obtaining evidence ; (2) the priest, 
who, on being recalled, stated that The 
parish priest was paid a foo by the 
Goveriimont for keeping tbe rof-dster 
Sc issuing certlllcates of mairuigo iV: 
that such certilKJateR were ac- 
cepted in the ('ts. of Yugoslavia in 
iiroof of the marriage, wan an exi^ei’t 
qualified to testify as to the rnairiap 
law of Yugo.slavla ; <.3) the copy of the 
register was admissible lu evldfwe. 

11. V. Ilicii. [193.')] N. Z. L. it. 90.— 
N.Z. 

PART IV. SECT. 12, SUB-SECT. 19.— 
C. (f). 

3406 1. Admissihilily .] — An extract 
from a marriage register kept in a 
Pui^ttish parish & duly authenticated 
& signed by the registrar is admissible 
In a Canadian ct, to prove the marriage 
of accused charged with bigamy, by 
virtue of 1864 Act (Imp,).— -H. u.' 
iNNEa, [1933] 2 D. h, R. no ; 0* 

169 ; 59 O. 0. 0. 339.— CAN. 
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together with the relevant Indian Act. — 
Pawson V , Pawson (1930), 99 L. J, P. 142 ; 
143 L. T. 440 ; 40 T. L, 11, 543. 

3428b. Of entry In ecclesiastical register 

— With relevant Indian Act.) — Pawson v. 
Pawson, No. 3428a, ante, 

3435a. .] — A marriage in the 

Anglican Cathedral at Shanghai, China, may 
be proved by the production of the marriage 
certificate, duly signed by the clergyman, as a 
common law marriage. — Matthews v, 
Matthews (1930), 99 L, J. P. 142 ; 143 L. T. 
440 ; 46 T. L. li. 543. 

3436a. South Africa.] — Water- 

field V. Waterfibld & Pretouius (1929), 
73 Sol. Jo. 300. 

3437a. .] — L. (otherwise 

B.) r. L. (1919). 30 T. L. R. 148 ; 64 Sol. Jo. 
225. 

3437b. British North Borneo.] — Win- 

mill WiNMiLL (1934), 78 Sol. Jo. 536. 

(e) Foreign Countries (p. 342). 

See Evidence (Foreign, Dominion & 
Colonial Documents) Act, 1933 (c. 4). 

3451a. Belgium — Evidence (Foreign, 

Dominion & Colonial Documents) Act, 1933 
(c. 4).] — For the first time in divorce pro- 
ceedings the solemnisation of a marriage 
abroad was proved by means of the procedure 
X)ermitted by above Act, & the Evidence 
(Belgium) Order, 1933, made thereunder. 
The duly authenticated Belgian certificate of 
marriage was accepted as proof of the 
marriage. — North v. North &; Ogden (1936), 
105 L. J. P. 56 ; 154 L. T. 498 ; 52 T. L. R. 
380 ; 80 Sol. Jo. 208. 


3466. Add, Annoia/ion Refd. R, v. Moscovitcb 
(1927), 138 L. T. 183. 

3483a. .] — Held : the production of the 

register from the custom house was con- 
clusive evidence of ownership, — Marsh v, 
Robinson (1802), 4 Esp. 98 ; 170 B. R. 655, 

N. P. 

3513a, Stationers* HaU register— Of first per- 
formances of dramatic productions.] — Falcon 
V, Famous Players Film Co., Ltd., No, 
624a, ante, 

8526. Add, Annotation: — ^Refd. R. v. Minister of 
Health, Ex p, Yaffe, [1930] 2 K. B. 98. 

3543. Add, Annotations A« to (2) Consd. Falcon 
V, Famous Players Film Co. (1926), 135 L. T. 
650. Apld. Re Stollery, Weir v. Treasury 
Solicitor, [1926] Ch. 284. 

3547. Add. Annotation : — Refd. Stoney v, East- 
bourne R. D. C.. [1927] 1 Ch. 367. 

3572. Add, Annotation: — Refd, Busby v, Avghe- 
rino, [1928] A. C. 290. 

3580. Add. Annotation: — Refd. Busby v. Avghe- 
rino, [1928] A. C. 290. 

3584. Add, Annotation : — Refd. Stoney v, East- 
bourne R. C. ite Devonshire (1926), 135 L. T. 
281. 

3589. Add. Annotation : — Refd. Busby v, Avghe- 
rino, [1928] A. C. 290. 

8686. Add. Annotation: — As to (2) Consd. Busby 
V. Avgherino, [1927] 2 Ch. 33. 

3757. Add. Annotation: — Refd. A/S Rcndal v. 
Arcus, Ltd., [1937] 3 All E. R. 577. 

3784. Add, Citation .•—2 B. R. A. 582. 

3802a. .] — Haynes v, Hayton (1828), 6 

L. J. O. S. K. B. 231. 

Annotations: — Consd. Bessey v. Wludbam (1844), C Q, B. 

1C6 ; White V. Morris (18.'>2), 11 O. B. 1016. 


PART IV. SECT. 12, SUB-SECT, l^.— G. 

sf. Register of titles to land kepi 
under Local Reo-islration of Title 
{Ireland) Act, 1891 (c. GO). J— The above 
register Is a public reffiater & the 
documents kept in the office forregistra- 
tion of titles are public ilocumeots. — 
Re Fitzgerald, 11925] 1 X. R. 42. — 
IR. 

sff. Proprietor's Registry Book.]— 
Fulton r. Creelman, [1930] 4 D. L. R. 
43 ; on appeal, [1931] S. C. R. 221 ; 1 
D. L. R. 733.--CAN. 

PART IV. SECT. 12, SUB-SECT. 20. 

sh. Weight of evidence,]— ThQ im- 
portance as evidence of revenue 
records, admissible under Indian 
Evidence Act, s. 36, varies with the 
circumstances.— Gangabai v. Fakir- 
go wda (1929), I. L. 11. 64 Bom. 336.-- 
IND. 

PART IV. SECT. 12, SUB-SECT. 21. 

8 i. Bow Tiroved.] — The contents 

of a statute of any province within the 
King's dominions may be proved by 
the production of a copy purporting 
to be printed under the authority of 
the Legislature of that province. — 
Northern Trusts Co. v, McLean, 
[1926] 3 I). L. R. 93 ; 58 a L. R. 683.— 
CAN. 

PART IV. SECT. 12, SUB-SECT. 22. 

«j. Records of secretary of provifice — 
Erury as to delivery of patent — In 
secretary's handwriting — Whether proof 
of possession of patent.] — Qu. : whether 
the evidence of the secretary of the 
province, that it appears by an entry 
In his own handwrittug, in a book kept 
for such entries, that a patent was 


delivered to A., & that he therefore 
felt sure that it was delivered to A. 
or his servant, but has no recollection 
of it, is sufliciout to charge A. in trover 
with the possession of such patent. — 
Hampson V. Boulton (1836), 5 O. S. 
23,--CAN. 

PART IV. SECT. 13, SUB-SECT. 2.— A. 

3679 V. .] — Account books aie 

admissible In evidence, under Evidence 
Act, 1872. 8. 34, without any formal 
proof that they were regularly kept in 
the course of business. The Legis- 
lature, in sect. 34, has dispensed \^th 
the necessity of such formal proof, 
which was required by the former Act 
II. of 1855. In order that account 
books may be deemed regularly kept 
in the ooorso of business, it is not 
necessary to show that they had been 
entered up as & when the transactions 
took place. — Emperor v, Narbada 
Prasad (1929), I. L. R. 51 All. 864.— 
IND. 

si. Corporation or partnership hooks.] 
— Defts., stockbrokers, were indicted 
& tried (a) for conspiracy by fraudu- 
lent means to defraud customers ; 
(5) for conspiracy by fraudulent means 
to affect the public market price of 
stocks publicly sold ; (c) for that with 
Intent to make gain or profit by the 
rise or fall of stocks they made agree- 
ments for the sale or purchase of stocks 
in respect of whloli no delivery was 
ever made or intended to be made : — 
Held : books of acooimt, records, & 
other documents of defts. were pro- 
perly admitted at the trial. — R. v. 
Smart Sc Young ; R. v. Paterson & 
Campbell : K. v. Stobik & Forlong, 
[1931] 2 D. L. R. 207 ; O. R. 17C; 
56 Can. C. C. 310.— CAN. 
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PART IV. SECT. 13, SUB-SECT. 2. — B. 

Bb. To prove to whom crcdil given .] — 
White v. Miller (1888), 27 N. B. R. 
143.— CAN. 

sd. To prove sale of goods — Entry in 
ledger.] — In an action for the price of 
goods sold & delivered entries in the 
pltf.'s ledger are not proof of the sales. 
— Lisohinsky V. Auld, [1932] 3 

W. W. R. 691.— CAN. 

PART IV. SECT. 18, SUB-SECT. 4. 

sf. Books of railway companies — 
Repair hook.] — Canada Central Ry. 
Co. V. McLaren (1883), 8 A. R. 564. — 

CAN. 

PART IV. SECT. 18, SUB-SECT. 6. 

dl. .] — A book main- 

tained by members of a family of 
hereditary bards, containing entries 
of domestic events occurring in the 
family to which they rendered service, 
the events recorded being such as are 
usually known to a family bard in 
oonneotiou with his calling : — Held : 
admissible as evidence oonoemlng the 
relationship of the members of the 
family, whoso history was entered 
therein. — Anandi v. Nand Lal (1924), 
I. L. R. 46 AJI. 66.5.— IND. 

PART IV. SECT. 13, SUB-SECT. 6.— A. 

I i, In pursuance of common 

ohject.] — Held : letters, written by the 
mother of a petitioner in a suit for 
restitution of conjugal rights, which, 
if written by petitioner would have 
been evidence of her lack of sincerity, 
were admissible against ber on it being 
proved that they were written in pur- 
suance of an object common to peti- 
tioner Sc her mother. — T homas v. 



Vol. XXIL— Evidence. Cases 3850a— SBftO. 


3850e* Following letters*] — Letters following 

a letter written “ without prejudice ” should 
be ti^eated as being also inadmissible, unless 
there is a clear break in the chain of corre- 
spondence to indicate that the ensuing letters 
are open. — India Kubber, Gutta Percha & 
Telegraph Works Oo., Ltd. r. Chapman 
(1926), 20 B. W. C. C. 184., C. A. 

3860. Add^ Annotation : — Refd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
K. B. 1. 

3889. Add, Annotation : — As to {i) Refd. lie Davy, 
[1935] P. 1. 

3902. Add. Annotation : — Refd. Laj^zell v. Thomp- 
son (1927), 137 L. T. 106. 

3907. Add. Annotation: — A« to (3) Refd. Moser 
V, Ambleside U. D. 0. (1925), 89 J. P. 118. 

3911* Add. Annotations : — Consd. Stoney v. East- 
bourne K. C. & Devonshire ( 1926), 95 L. J. Ch. 
312 ; Trafford v. Thrower (1929), 45 T. L. R. 
502. Refd. Hue v. Whiteley, [1929] 1 Ch. 
440. 

3914. After this case add “ See, also, Highways, 
Nos, 355a, 355b.” 

3919a. To prove state of premises.]— Doe d. 

Fenton v. Butcher (1847), 9 L. T. O. S. 82. 

3921. After this case add : — 

-.] — See Rights of Way Act, 1932 
(c. 45), s. 1 (4). 


3932. Add. Annotaiion : — Consd. United States 
Shipping Board v. St. Albans Ship, [1931] 
A. 0. 632. 

3933. Add. Annotation: — Consd. United States 
Shipping Board v. St. Albans Ship, [1931] 
A. C. 632. 

3934. Add. Annotaiion : — Consd. United States, 
Shipping Board v. St. Albans Ship, [1931] 
A. C. 632. 

3935a. Dimensions & relative proportions of 

subject-matter.] — (l) Clearly a photographic 
picture cannot be relied upon as proof in 
itself of the dimensions of the depicted object 
or objects, & cannot be made properly avail- 
able tf.) establish the relative proportions of 
such objects except by evidence of personal 
knowledge or scientific experience to demon- 
strate accurately the facts sought to be 
established. 

(2) The extent to which & the processes 
by which an accurate topographic plan can 
be produced from a pictorial delineation of a 
scene are matters of common knowledge 
could hardly be said, though such questions 
have long occupied the attention of men of 
science (Lord Merrivale, P.). — United 
States Shipping Board v. The St. Albans, 
[1931] A. 0. 632 ; 100 L. J. P. 0. 73 ; 144 
L. T. 601 ; 47 T. L. R. 245 ; 18 Asp. M. L. C. 
196, P. 0. 

3959. Add. Citation : — 130 L. T. 445. 


Thomas (1931), 31 S. K. N. 8. W. 159 ; 
48 N. S. W. W. N. 21.— AUS. 

PART IV. SECT, 13, SUB-SECT. 7.— B. 

3843 it. iS P. Merry v. Machin 
(192G), 47 N. L. R. 236.— S. AF. 

1 J, Suhncquent correspondence 

on same subject.] — In order to rtfndur 
161101*8 written “ withonl prejudice ” 
inadmissible as evidence It must appear 
that there was a dispute or negotlatlous 
ponding between the parties & that the 
letU^rs wore written bo7id fide with a 
view to its settlement. Letters written 
“ without prejudice ” protect subse- 
quent correspondence on the same 
subject-matter. — McLeod v. Pearson, 
[1931] 3 W. W. R. 4 ; 4 D. L. R. 673.— 
CAN. 

PART IV. SECT. 13. SUB-SECT. 11. 

3870 i. AdmissibilUy.] — Held : a 
telegram n*.coived by pltf. from 
deceased was not admlssibhi in evidence 
without proof that deoeiijsed had sent 
a telegram In those terms, that the 
ori^nal telegram, signed by deceased, 
had been destroyed or lost. — A damson 
e. Vaohon (Bask.) (1912), 22 W. L. R. 
494.— CAN. 

PART IV. SECT. 13, SUB-SECT. 12. 

q i. .] — Will proved before 

a notary" public, & recorded during 
the lifetime of testator, prox)0i’l.v 
admitted in evidence. — M itruay r. 
Duff (1895), 33 N. B. R. 351.~-CAN. 

sd. Necessity for vroduction o /.} — 
Where pltf.’s counsel in opening his 
case stated it as a question of legiti- 
macy, & that deft, claimed under a 
will, & the defence was conducted 
without the production of the will, 
08 if the statement of the counsel had 
rendered that unnecessary : — Held : it 
ought to have been produced. — D oe 
d. Breakky V. Brrajcey (1846), 2 

U. C. R. 349.— CAN. 


PART IV. SECT. 15. 

a “The maps ^ .'uir- 

veya made in India for revenue pur- 
poses are oificial documents prcijared 
by compotont persons & with such 
publicity & notkio to j^orsous interested 
tis to he ndraissible as valuable evi- 
dence of the state of things at the 
time they were made. — R at Bahadur 
HADHA KiSHUN V , SlIYAM Das (1934), 
I. L. H. 13 Pat. 51.— IND. 

sa. Necessity for eindence of nature of 
plan.] — A plan will not be admitted 
whore no evidence is called to show 
what it really was, or that it was a 
certified copy of a plan deposited in the 
Crown Land Office. — C or.uiek r. 
LkBuano, 119351 2 D. L. H. 803; 
9 M. P. R. 164.— CAN. 

PART IV. SECT. 17. 

sb. Ueconstruciion of crime.] — In the 
course of a culpable homicide trial 
arising out of the shooting by the 
accusi’id, a warder, of one of a gang of 
convicts in his charge, the Crown 
tendered in evidence, through the 
photographer, photographs of the 
scone of the shooting taken two days 
afterwards & showing a partial recon - 
struc'tion of the incident. The evi- 
dence was objected to : — Held : the 
photographs were not admissible. — R. 

V . Pretobids (1930), 51 N. L. R. 362, 
— S. AF. 

sd. Photograph of body of rnurdcred 
person.] — Photographs of the body an* 
admissible against accused of 

murder. —R. v. O’Donnelu, [19361 
2 I). L. R. 617 ; 66 Can. C. C. 299.— 
CAN. 

PART IV. SECT. 18, SUB-SECT. 2. 

3968 I. Surveyor's report.] — Held: 
not admissible to prove the extent of 
the lands he was employed to survey. — 
U. V . Price Brothers Co., (1926} 


3 D. L. R. 696 ; rersf?., [1 924 ) 3 D. L. R. 
817.— CAN. 


PART IV. SECT. 20. 


3962 i. Accounts — Carbon copies — 
Whether boohs vrithin County Courts 
Jet, 1913, s. 138.]— C>u.; whether 
cari)Ou copies of slips showing an 
ac*count for goods alleged to have been 
sold & delivered are “ books ” within 
sect. 138 of County Courts Act, 
R. S, M., 1913, c. 44.-- PaUOTCY r. 
Holyk, [19291 3 I). L. R. 682; 2 

W. W. U. 204 ; 38 Man. L. R. 220.— 
CAN. 

q i. — .1 — Held: a certificate 

of guardianship was not a public or 
other ofllcial bor>k. register or rrcf^rd 
witliin sect. 36 of Evidence Act, an 
entry tliereiu relating to the age of a 
minor was not in it-self adniisshile in 
evidence to prove the age.-- SAn)-nN- 
Nr8«A Bini V. Ri7qaiy\ Biki (1930), 
I. L. R. 63 All. 428.“ IND. 

Be. Certificate ofweighmnsier.] -Held : 
primd facie evlilence only of wtiglit at 
the time of weighing. — T enou) & 
Tannas V . Canadian P^cdtu Ry. Co., 
[1927] 3 D. L. R. 69 ; [1927] 2 

W. W. R. 491 ; 33 Can. Ry. Cas. SO; 
21 Bask. L. K. 666 —CAN. 


sg. Resolulion of Bar Assoi latiori j 
In order to enable a ct. to admit ii; 
evidence a resolution of a Bar \ssoci.i- 
tion it is necessary to evdabb^h that, it 
was paiised at a nuading '^pt'ciully A 
properly coiivtaicd for the pur/io^; 
which implies that flic nicrtiiig .-^tionld 
have been convcncii aficr n asmiublt' 
notice in ibe manner jorscrilKxl bv 
the reguiatioiis of tiie AK‘>f>ciat ion. Ar.rn 
the absence of any n-pilatmuH on he 
snlijcct, personal mdjee to all tno 
available members (d the Association, 
so that thcr may have i>roper oppor- 
tunity to attend Uic meeting ft: to 
exnress their views t heriNit.— G hatttb 
Bimr a. Cw>w^ (1930), I. L. R. 12 
I, ah. 3S6. - IND. 
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Cases 8975a— 4086a. English and Empire Digest Supplement. 


Part V. — Witnesses. 


3975a. .] — A judge cannot exclude a cMld- 

witnesa from the box on the ground that the 
case is unfit for him or her to be concerned 
in ; his power is limit-ed to the usual inquiry 
about the child’s understanding of an oath or 
of the duty of telling the truth.— R, v. 
MoscovrrcH (1924), 18 Or. App. Rep. 37, 
C. C. A. 

3080a. Examination by judge in private 

—Illegal .] — The examination of a child 
witness by the judge in private in order to 
ascertain whether the witness was capable of 
understanding the nature of an oath is illegal 
& is sufficient to invalidate a conviction. — 
R. V. Dunne (1929), 99 L. J. K. B. 117 ; 143 
L. T. 120 ; 21 Or. App. Rep. 176 ; 29 Cox, 
O, C. 149, 0. C. A. 

4013. Add, Annotations : — As to (1) Consd. Spigel- 
man v. Hocken, Goldblatt v, Hocken (1933), 
150 L. T. 266. Refd. Robinson v. South 
Australia State (No. 2), [1931] A. 0. 704; 
RoweU V, Pratt, [1936] 2 K. B. 220. 

4014. Add, Annotation: — As to {1) Consd. Rowell 
V, Pratt, [1930] 2 K. B. 226. 

4015. Add, Annotation : — Consd. Spigelman v, 
Hocken, Goldblatt v, Hocken (1933), 160 
L. T. 260. 

4019. Add, Anfiotation : — Consd. Spigelman v, 
Hocken, Goldblatt v, Hocken (1933), 150 
L. T. 256. 

4027. Add, Annotation: — Reid. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

4028. Add, Annotations : — Reid. Hearts of Oak 
Assurance Co. v, A.-G. (1931), 47 T. L. R. 
579 ; O'Connor v, Waldron, [1935] A. C. 70. 

4029. Add, Annotation : — Apld. Isaacs v. Cook, 
[1925] 2 K, B. 391, 


4030. Add, Annotation : — Consd. Rowell v, Pratt, 
[1930] 2 K. B. 220. 

4077. Add, Annotations : — Apprvd. & Apld. Re 
Paget, Ex p. Official Receiver, [1927] 2 Oh. 86. 
Held. Re Jawett, [1929] 1 Ch. 108. 

4085a. Return to Potato Marketing Board — 
Agricultural Marketing Act, 1931 (o. 42), 

s. 17 (2).] — ^Applt. brought an action against 
rcsp. to recover the price of certain potatoes 
sold delivered to resp. Resp. counter- 
claimed damages, on the ground that applt. 
had agreed to grow 9^^ acres of royal kidney 
potatoes, & to deliver the whole crop to 
resp. at a fixed price, but tiiat, in breacli 
of liis contract, applt. bad not delivered to 
resp. the whole product of the 9^ acres, but 
had wrongfully sold part thereof to other 
buyers, at a price higher than that at which 
he had r;ontracted to sell tf> resp. Fot* the 
purpose of proving that applt. had planted 
only 9^ atires witli royal kidney potatoes, 
resp. subpoenaed the secretary of the Potato 
Marketing Board to produce fh(^ return made 
by applt. showing the total acreage of 
potatoes planted on his land. The county 
ct. judge refused to make an order for the 
production of the return, on the giound that 
it was a privileged dofjument, which need 
not be produced, A, after hearing evidence, 
he gave judgment for apy)lt. On appeal, his 
judgment was set aside by the Ct. of Appeal 
(by a majority), a new trial ordered, for 
the reason that Agricultural Marketing Act, 
1931 (c. 42), s. 17, did not expressly alter the 
common law whereby material evidence of 
this kind could nt)t properly be excluded : — 
Held : ( 1 ) on a true construction of the whole 
of sect. 17 of the Act of 1931, the return in 


PART V. SECT. 1, SUB-SECT. 1.— 
A. (*). 

3974 lli. .J — New trial ordered 

In an action for negligence, on the 
grround that the trial judge had not 
exi)ros8ly directed the jury that the 
law required that the case should not 
be decided on the testimony of the 
Infant pltf., seven years old, who was 
not sworn, unless it was corroborated 
by some other material evidence ; 
althoiigh he bad warned the jury to 
consider her testimony very carefully. 
^Robinson r. Butins & Co., Ltd. & 
Church, [1928] 1 D. L. B. 610 ; fl928j 1 
W. W. R. 76 ; 28 Alta. L. IL 170.—CAN. 

8974 iv. .] — “ Other material 

evidence ** within the requirement of 
Alberta Evidence Act, e. 19, that the 
unsworn testimony of a child of tender 
years must be corroborated, means 
evidence material to. the issue which 
must be sustained by the party on 
whose behalf the child ’s evidence is 
adduced ; therefore, where that issue 
Is negligence, it means evidence relating 
to the alleged negligence. The evidence 
relied on as corroborative in the present 
case did not go so far as to touch the 
question of negligence. — OuraBEBTSON 
V, Lethbridge, 11928 1 2 D. L. B. 662 ; 
11928J 1 W. W. R. 815; revsd., (19201 
4 B. L. R. 1062; 8. O. R. 176.— CAN. 

3976 ii. .1-..A child of ten said, 

I know I have got to t^ell the truth, 
I know whore you go when you don't 
tell the truth, to gaol ** ; — Meld : this 
answer was not tnoonslsient with an 
understanding of the nature & quality 
of an oath, although showing no 


aiipreciation of reward & punishment 
in a future state. — SrooNER v. Tatuor, 
11926] a. A. S. R. 396.— AUS. 

3970 Iv. Canada Evidence 

Act, 8. 16 .J — Sanket V, IL, [1927] 4 
I). L. R. 245 ; [1927] 8. O. R. 430 ; 
48 Con. Orim. Oas. 07.— CAN. 

8979 V. .]— R. V, Fitz- 

patrick, [1929] 1 D. L. R. 806 : 1 
W. W. R. 893 ; 51 Con. Grim. Gas. 
146 ; 40 B. O, R. 478.— CAN. 

3979 vL .] — ^A witness, 

although only five years & about nine 
mouths old, found compoiont to take 
the oath ; — Held : therefore, it was the 
clear duty of the ct. to adminisbjr the 
oath. — S trachan v, MoGinx, [IU30J i 
W. W. R. 412 ; 50 B. 0. R, 394.— CAN, 


PART V. SECT. 1, SUB-SECT. 1.— B, 

g (p. 390) i. Affent conducting 

case.] — An agent conducting a case in 
the Burgh police ot. is a competent 
witness in the cause. — Campbell v, 
Cochrane, [1928] S. 0. (J.) 25.— SCOT. 

p (p. 391 ) i. .) — A prosecutor who 

has conducted a preparatory examina- 
tion in a maglstiato's ct. is a competent 
witness for the Grown at the trial. — 

R. V, Becker, (1929] App. B. 167,— 

S. AF. 

ig. Juryman in first aoHonr-^On 
hearing of new friuZ.]— At the hearing 
of a new trial, a juryman in the first 
action was called to jglve evidence as 
to what he saw whilst on a view with 
hie follow jurymen. His evidence was 
rejected on the ground that having 
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been a juryman in the first action he 
was not competent to give evidence 
at the new trial : — Held : the witness 
was competent to give evidence of 
wbat he actually saw Sc observed 
provided the evidence was otherwise 
admissible. — M ackay v, Elias (1928>, 
28 S. R. N. S. W, 340 ; 45 N. 8. W. 
W. N. 86.— AUS. 

4001 i. SolieUor,h-A solr. is 

a competent witness for his client, &, 
when he is not also acting as an 
advocate, there is nothing reprehensible 
in bis being a witness. While an 
advocate can testify for a party whose 
cense he is conducting, the practice 
is highly objectionable. — Parry v. 
Parry, [1926] 3 D. L. R. 96 ; [1926] 
2 W. W. R. 1J85 ; 20 Sask. L. R. 474.— 
CAN. 

PART V. SECT. 1, SUB-SECT. 2. 

li, — Andrews u. Hop- 
kins, [19321 3 B. L. R. 469 ; 5 M. P. R. 
7.— CAN. 

PART V. SECT, 2, SUB-SECT. 4,— 
B. (a). 

4060 xxi. .] — Under Canada 

Temperance Act, 1878, s. 123, accused 
Is not bound to criminate himself,— H.u, 
Halpin (1886), 12 O. R. 330.— CAN. 

4060 xxii, — — .3 — The refusal ** to 
answer any question touching the 
case *’ in Liquor License Act, s. 115, 
means any question which may be 
lawfully put, which the witness is 
otherwise bound to answer. — He Ask- 
wira (1899), 31 0. R. 150.— CAN. 



question was a privileged document, & need 
not be produced ; (2 ) on the assumption that 
the county ct. judge was wrt^ng in refusing to 
order production of tlie return, this was not 
a case for granting a lu'w trial, as there was 
no evidence of any substantial worig or 
miscarriage of justice. 

Per Lord Maugham : T'here arc doubtless 
cases where leave to appeal should be granted 
<mly on the terms that applt. agrees to pay 
the costs of resp. in any event, but it may well 
be doubted whether that is right in a case 
where the Ct. of Appeal by a majority is 
reversing the decision of the trial judge.-- 
KowEAixL r. Pratt, [1937 ] 3 All 13. E . bbO ; 1 0(5 
L. JT. K. B. 790 ; 157 L. T. 309 ; 53 T. L. R. 
982 ; 81 Sol. .To. 705, H. L. 

4130. Add* Annotation : — Reid. R. v. Bath Com- 
pensation Authority, [1925] 1 K. B. 085- 

4148. Add, Annotation : — Retd. Minter v. Priest, 
[1929] 1 K. B. 055. 

4161a. Acting for partner.] — A., a solr., being 

engaged in negotiations for the sale of an 
estate of his own, devolved the condxict of 
the business with regard to it on bis partner, 
& made certain statements to him : — Held *.* 
the relation of solr. & client existed between 
them, k, the communications were privileged. 
— Beamish v, Owens (1840), 7 L. T. O. S. 06. 

4100. Add, Annotation : — Consd. Minter v. Priest, 
[1929] 1 K. B. 055. 

4102. Add, Annotation : — Apprvd. Minter v. Priest, 
[1929] 1 K. B. 055. 

4100. Add, Annotation : — Apld. Minter v. Priest, 
[1929] 1 K. B. 655. 

4201. Add, Annotation : — Apprvd. Minter Priest, 
[1929] i K, B. 655. 

4213a. .] — (1) Communications 

passing between a solr. & a prospective cUent 
with a view to the client retaining the solr. 
on professional business are privileged from 
disclosure, oven if the solr. does not accept 
the retainer. 

(2) Conversations between a solr, & client 
relating to the business of obtaining a loan 
for the deposit on the purchase of real estate 
are privileged from disclosure, as the business 
is professional business within the ordinary 
scope of a solr.’s employment. 

(3) Where the relation of solr. & client is 
established, any conversation passing between 
them, to bo protected from disclosure, must 
be faii’ly referable to that relation ; it must 
be for the purpose of giving or receiving 
professional advice, — Minter v. Priest, 
[1930] A. C. 558 ; 99 L. J. K. B. 391 ; 143 
L. T. 57 ; 46 T. L, R. 301 ; 74 Sol, Jo. 
200, H. L. 

Annotation : — Generally, Consd. Harrla v, Harris (1930), 47 
T. L. li. 16. 

4217. Add, Annotation : — Reid. Minter v. Priest, 
[1929] 1 K. B. 665. 


Vol. XXn. — ^Eridenoe. Cases 408&a — 4481$. 

4218a. ,] — ^Minthe b. Pbihst, No. 

ante, 

4228a. — J — Pltf., who had been 

employed by deft, to take care of his house, 
but who had subsequently left it, brought an 
action against him for breach of promise of 
marriage. Deft, had threatened to proceed 
criminally against her on a charge of taking 
away some of his property from the house. 
The ct. refused to compel pltf. *8 attorney to 
disclose her place of residence, as deft, laiew 
who she was, & had avowed that he sought 
the information with the view of effecting 
her arrest on the criminal charge. — Harris v. 
Holler (1849), 19 L. J. Q. B. 62. 

Annotation: — Reid. Cox v. Rockett (1835). 18 O. B. N. S* 
239. 

4237a. .]~~Communications made by 

one of the spouses pending the possible 
institution of proceedings for divorce to a 
solr. who has hitherto acted as their common 
adviser are within the scope of professional 
privilege. In subsequent matrimonial pro- 
ceedings in a ct. of summary jurisdiction 
between the spouses, the solr. is not an 
admissible witness to prove a statement 
made by one of them involving an admission 
of adultery. — Harris v, Harris, [1931] P. 
10 ; 99 L. J. P. 149 ; 144 L. T. 159 ; 95 
J. P. 1 ; 47 T. L. R. 16 ; 74 Sol. Jo. 766 ; 
28 L. G. R. 641 ; 29 Cox, C. C. 189. 

4259. Add, Annotation : — Consd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4269a. Admission of adultery,] — Harris v, Harris, 
No. 4237a, ante, 

4275. Add, Annotation ;■ — Reid. Minter v. Priest, 
[1929] 1 K. B. 055. 

4286. The first line of the text of the paragraph 
should read “ Where at law the papty calls.** 

4305. Add. Annotation : — ^Consd. Watt v. Longs- 
don, [1930] 1 K. B. 130. 

4409. Add. AnnoUdion Refd. Rowell r. Pratt, 
(1937J 3 All E. R. vm. 

4420. Add. Annotation: — As to (1) Refd. Elias v, 
Pasmore, [1934] 2 K. B. 164. 

4428a. Application to set aside — Whether 

“in “ action.] — Held : an application by 
a person, who had been served by one of 
the parties to an action with a subpoena duces 
tecum f to set the subpoena aside was an 
application in ** the action within R. S. C., 
Ord. 52, r. 2, although appet, was not a party 
to the action, & the application could not be 
heard. — R. v. Investors* Review, I/tb., 
Ex p, Wheeler, [1928] 2 K. B. 644 ; 97 
L. f. K. B. 802 ; 140 L. T. 43 ; 44 T. L. R. 
724 ; 72 Sol. Jo. 570, D. C. 

4461a. .] — The possession of a solr. is, for ilie 

purpose of a subpoena duces tecum, tiic 
possession of the client. — J ordan v. Robkrt 
(1862), 7 L. T. 68. 


PART V, SECT. 2, SUB-SECT. 4.— C. 

4105 i. Who may take whjecHon — Not 
counad .] — The claim for protection 
against Inorimlnatlng qneetlonB Is a 
personal one Sc must be made by the 
party himself & under oath. The 
objeotlon of his counsel will not do. — 
R.V. .McIntyre (1909), 7 K. L. R. 50. 


PART V. SECT. 2, SUB-SECT. 

Bh. Privilege taken away hy pro- 
vincial atatwer-^Bight to claim epeeicU 


privilege under Canada Evidence Act, 
e. 6 — Witness must have objected to 
giving emdenct.Y—'R. v. Haboourt, 
[1930] 3 D. L. R. 69; 63 Can. C. C. 
15e.—CAN. 


PART V. SECT. 2, SUB-SECT. 9. 

0 I, .] — ^Thore is no protection 

afforded by the Evidence Act to a 
doctor as such. When a doctor 1 h 
called to give evidence he i? m the 
same position as any other poraon not 
exempted by the Act. , It is his duty 
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,0 asBlst the ct. la erory way possible 
I- to (bsciohO to the vl. all the informa- 
iori in his po^Hossion roiovant to the 
[latter In i'iiHUC. Ho cannot claim 
irivilcffi*. on the allegation that the 
[Jotioriship of doctor & patient is 
onlidentlal. — H akplebs v. HAm)I>EBS 


PART V. SECT. 2, SUB-SECT. 0. 
sk. Whether Act of 1896, c. 25. applies 
in guestiom between.] — Galloway v. 
GALLOWAY. 119291 S. C. leO.—SOOT. 



Cases 4472IH-4784, EngOvSH and Emptbe Digest Sitppleimeot, 


4472a* Court not entitled to Impound.]— 

Ue Till, Em p. Parsons (1871 19 W. R. 325. 

4477. Add, AnnotaHons Reid. JR$ Oameron’s 
Coalbrook, etc. By. (1869), 25 Bear. 1 ; 
Lockett V, Cary (1864), 8 New Rep. 405; 
Fowler v, Fowler (1881), 29 W. R. 800 ; Re 
Hawkes, Ackerman v, Lockhart, [1898] 2 
Ch. L , 

4481. Add, Annotation: — Reid. Rowell v, Pratt, 
[1936] 2 K. B, 226. 

4521a. Put in witness-box but not examined.] 

— Held : his costs of travelling & attending 
the trial ought to be allowed. — Flower v. 
Gardner (1857), 3 O. B. N, S. 185 ; 27 
L. J. 0. P. 56 ; 30 L. T. O. S. 135 ; 140 E. R. 
710. 

4586. Add, Annotation : — Reid. The Massilia, 
[1026] P. 180. 

4594a. Witness not called.] — Where a charge 

for the attendance of such witness was 
allowed, because counsel in advising on 


evidence thought that the witness was 
necessary : — Hold : that was a dangei*ous 
ground on which to proceed, & one upon 
which an allowance or disallowance ought not 
to be founded. — T he Lord Strathcona 
(N o. 8), [1926] W. N. 270, 0. A. 

4649. For “ [circa 1060) ’* read “ (circa 1670).” 

4722. Add, Annotation : — Refd. R. v, Huntingdon 
Confirming Authority, [1929] 1 K. B. 698. 

4729. Add. Annotation: — As to (2) Refd. R. v. 
Anderson (1929), 142 L. T. 680. 

4729a. Whether obligations ol oath understood — 
When witness may be asked.] — ^A judge is 
entitled to question a witness at any stage 
ol his evidence with a view to aaceidiaimng 
whether he recognises the obligations of an 
oath. — R. V, Wilson (1924), 18 Cr. App. Rep. 
108, C. C. A. 

4734. Add, Annotation : — Consd. Lala Indar 

Prasad v, Lala Jagmohan Das (1927), 43 
T. L. R. 530. 


PART V. SECT. 3, SUB-SECT. 3.— 
B. (d). 

fla. Notes made by police oJ3^ccr,] — 
Notes made by a police officer for the 
purpose of making: a report, to his 
superior officer are oontidentiul, U 
their production cannot bo insisted on 
by acensod. — H ixait^lwood v. Aulo, 
[1926) S. C. (J.) 4.— SCOT. 

sb. When amounting to contempt oj 
court,] — B., the Aotinf? Secretar>^ of the 
Dried Fruits Board of South Australia, 
was served with a subpoena duces teoum 
to produce certain minute books of the 
Board at the hearing of an action 
against the Minister for Agriculture 
for the State of South Australia & 
others. Acting on the direction of the 
Minister, B. refused to bring the boo ks 
Into ot., but produced a cortiffcate by 
the Minister that the disclosure of the 
hooks would be contrary to public 
policy & prejudicial to the public 
lutorest t — tleld : the order to bring 
the b<joks into ct. as directed by the 
8ubpce7m being made by a competeiit 
ct., the refusal to obey that order was 
a contempt of ot. — J ajiks v. Cow'an, 
lie Bottbn (1929), 42 C. L. R. 305.— 
A US. 


PART V. SECT. 3, SUB-SECT. 6.— A. 

4493 iii. Expert witness.] — Held: 

a medical witness could not I'efusc to 
give evidence because bis fees bad not 
been paid. — U. r. IJublf.v (N. 8.), 
[19251 1 1). L. It. 494 ; 43 Can. Grim. 
Cas. 208.— CAN. 

PART V, SECT. 3, SUB-SECT. 6.— 
D. (a). 

4548 V. ,] — Where there 

was euffleient evidence before the trial 
judge to warrant him in finding that 
deft, camie from Cuba to St. John, not 
merely because he was a necessary 
witness & wished to testify at a trial 
on his own behalf, but that he would 
have come as he did had there been 
no trial of the cause expected ; — Held : 
deft, was not entitled to be paid 
tr-a veiling expenses under such con- 
ditions. — PiTRiTT Ice Ckeam Co. v, 
O’Connell (1924), o 2 N. B. R. 422.— 
CAN. 

4548 vi. ,J — A witness, 

who resides abroad, is entitled to the 
expenses of being brought before the 
ct. to give evidence & also to the exib- 
slstence money due during the period 
of detention. The same prmoiple 
applies to the case of a party whose 
evidence Is reasonably necessary & 
material for the purpose of his case & 


on his behalf. — L angley v. D’Arcy 
(1929), 1. L. R. 64 Bom. 62.— IND. 

1 1. Wfieth.er applicable to Royal 

Commission,] — The right of a witness 
in a civil proceeding to prepayment of 
conduct money & expenses to & from 
where he is ordered to be In attendance 
IS well settled, 8c the same principle 
which applies to a civil proceeding in 
one of n.M. Superior cts. of record must 
a fiyrtiori apply to a Royal Com- 
mission in the absence of express 
e^tatntory power. — R. v. McAdam 
( 1927), 50 Can. Crim. Cas. 31 : 39 

B.C. K. lOl.- CAN. 

PART V. SECT. 3. SUB-SECT. B.— F. 

b i. Award silerti as to fees of 

witnesses — Power to grant fees vested 
in arbitrnktr,] — Under Ihiblic Works 
Act, H. S. B. C. 1924, c. 211, s. 24, 
the arbitrators only are vested with 
authority to grant or withhold witness 
fees in the case of any particular 
witness, at any rate to the extent of 
deciding whether such foes should be 
included in the bill of costs for taxa- 
tion or not, & what amount of pre- 
paration was reasonably necessary. — 
Re Galt Buob. 8e Burnaby (1928), 
39 B. C. R. 470 ; (1928] 1 W. W. R. 
798.— CAN. 

PART V. SECT. 3, SUB-SECT. 6.— 
A. (a). 

sg, Quebec — Application of common 
law,] — The law applicable in Quebec 
to the privilege from arrest of witnesses 
is the English Common Law of the 
date of the Royal I^roclamation of 
1763. — Quebec liquor Commission 
V. Bastien, [1933] 1 D. L. K. 514 ; 
69 C. O. C. 39.— CAN. 

PART V. SECT. 3, SUB-SECT. 6.— 
A. (d). 

sz. Defendant without notice of privi- 
lege.] — An action for false arrest does 
not lie for the arrest, under a 
capias, of a person who was a wit- 
ness in another suit. — Thompson v, 
Schneider, [19291 1 D. L. R. 989 ; 
60 N. S. E. 329.— CAN. 

PART V. SECT. 8, SUB-SECT. 7,— 
A. (0) i. 

4645 1. General rule — Clear case must 
be made md,] — Desrochkrs v. Quebec 
Liquor CoaiMissioN & Simard (1922), 
37 Can. Crim. Cas. 17 ; 23 Q. P. R. 
427.— CAN, 

4049 iv. .] — A witness, sum- 
moned by the High Ct. to give evidence, 
loft the jurisfliction without being 
discharged -as a witness & without the 
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permission of the ct., in order to avoid 
giving evidence : — Held : such con- 
duct amounted lo contempt, & the 
High Ot. had inherent jurisdiction to 
pimisb for that contempt. — Ebrahim 
MaxMoojee Parekh V. a. (1926), 
1. L. U. 4 Kan. 257.— IND. 

PART V. SECT, 4, SUB-SECT. 1.— 
B. (a). 

e i. The fact that a de- 

ponent, who on being sworn raised his 
right hand, did not kiss or touch the 
Bible held not a ground for holding 
that the affidavit was not validly 
Bwoni. — Bouroouin v, Kocan (Man.), 
[1929] 4 I). L. R. 1006 : 3 W. W. R. 
399.— CAN. 

sm. Oath in English — Subserment use 
of interpreter.] — The fact that during 
the examination of a Crown witness 
whose native longue was a foreign 
language it found advisable to 

make use of an interpreter :—/fcZd ; 
not to lead necessarily to the con- 
clusion thEfct he had not understood the 
nature of the oath which had been 
administered to him in the English 
language. — 11. v. Dep'illipi, [1932] i 
W. W. R. 545 ; 26 Alta. L. R. 134 ; 
57 C. C. C. 401.— CAN. 

sp. Oath in India — Unsatisfactory.] — 
The oath admlnisiored in Indian cts. to 
Indian witnesses is of an unsatisfactory 
nature. — Emperor v. Ujagar (1933), 
1. L. 11. 65 All. 039.— IND. 

PART V. SECT. 5, SUB-SECT. 2. 

4769 ii. Two plaintiffs 

vyitne^ses.] — Semble : when there are 
two pltfs. & both are witnessews, deft, 
has not the right to insist that while 
one of them is giving his testimony 
the other shall be excluded. — MoInittbe 
V. MoIn'tyre, [1925] 2 W. VV. R. 581.— 
CAN. 

PART V. SECT. 6, SUB-SECT. 1.— A. 

sb. Evidence of foreign witness — 
When interpreter allowed.] — While it 
is desirable that a foreigner should not 
be allowed to give his testimony through 
an interpreter if he really understands 
English, yet where a witness persists 
In stating his ignorance of English 8c 
that he does not understand the 
questions put to him, & there is no 
evidence that he is not speaking the 
truth, he should not bo forced to testify 
In English, especially where the result 
is a mass of unlutxdligible evidence. — 
PONOMOROFF V. PONOMOROFF, [1925] 
3 W. W. R. 673.— CAN. 

criminal trials,] — Sec 

Criminal Law, Vol. XIV., p. 264, 



— ^ — .] — In an action for revocation 
of probat^ the party propounding the will, 
being obliged to call as a witness one of the 
attesting witnesses whose evidence was 
adverse to the plea of due execution, was 
held to be entitled to cross-examine the 
witness as a witness of the ct. — Oa.kbs v, 
UZZELL, [1932] P. 19 ; 100 L. J. P. 99 ; 146 
L. T. 95 ; 47 T. L. R. 673 ; 76 Sol. Jo. 643. 

4815b. Witness called to produce document.] 

— petitioning creditor called for the mere 
purpose of producing such a document can- 
not, although he has been sworn, be cross- 
examined by deft. — Heed v. Jambs (1816), 1 
Stark. 132, N. P. 

4816. Add, Annotaiwns : — As to (2) Consd. More 
V. Weaver, [1928] 2 K. B. 520. Expld. Minter 
V, Priest, [1929] 1 K. B. 655. Consd. Minter 
V, Priest, [1930] A. O. 568. 

4816a. Intention to discredit witness.] — R. 

V. Hart (1932), 23 Cr. App. Rep. 202, 
C. C. A. 

4831a. .] — There being two claimants as 

the eldest surviving son of testator’s cousin 
J. referred to in testator’s will, one being 
pltf. in the action & the other a co-deft. with 
X., on the trial of the issue which of them 
occupied that position : — Held, : cross- 
examination on behalf of X. of witnesses 
called by her co-deft. could not be allowed. — 
Re Wagstaff, Wagstaff v. Jaixand, [1907] 
2 Oh. 36 ; 76 L. J. Oh. 369 ; 96 L. T. 605 ; 23 
T. L. R. 426 ; on appeal, [1908] 1 Oh. 162, 0. A. 

4831b. .] — Deft. S. performed a minor 

operation on pltf. in deft, council’s hospital. 
After she had left the hospital pltf. com- 
plained of pains, & upon examination by her 
doctor she was found to be suffering from 
pyelitis, & a wad of surgical gauze was found 
in & removed from her body. Pltf. brought 
an action against S. for breach of duty & 
neglect to remove the plugging after the 
operation, & against deft, council for breach 
of duty & negligence arising out of a failure 
to nurse her properly. The negligence alleged 
against the council was that the nurses in 
their hospital had failed to remove the plugg- 
ing, had failed to observe or report to the 
doctor in charge certain symptoms in pltf.’s 
condition, & had failed to take her tempera- 
ture on the morning on which she had left 
the hospital. At the hearing counsel for S. 
put leading questions to witnesses for deft, 
council :—Held : the causes of action against 
the two defts. were quite distinct & arose to 
a substantial extent out of different facts, & 
coimsel for the one deft, was entitled to cross- 
examine a witness for the other. — Drydbn v. 
Surrey County Council & Stewart, 
[1936] 2 All E. R. 536 ; 80 Sol. Jo. 656. 


Vol. XXn. — ^Evidence. Oases 481Sft— 488^ 

4884a. ,] — Oakhs v. Uzzell, No. 

ante, 

4859. Add, Annotations : — Apld. Grinham v. Da^es, 
[1939] 2 K. B. 249. Refd. Jones v. Birch 
Bros., Ltd. (1933), 49 T. L. R. 586. 

4859a. As to previous accidents — Running down 
case.] — Where a deft, in a running-down 
action is charged with negligence in ar par- 
ticular case it is not competent to ask him 
a question to obtain an answer which would 
show that he has been negligent on some 
other occasion or occasions. Much less is it 
competent tt') ask him a question which merely 
shows that he has been involved in some 
other accident for which it is not suggested 
that he was to blame. On the other hand, 
a question properly directed so as to test 
his credibility as a witness, or his skill or 
competence as a driver, if these matters are 
in issue, is not to be excluded merely because 
it shows that ho has previously been involved 
in one or more other accidents. — JAMF4S v. 
Audtoier (1932), 48 T. L. K, 600 ; 76 Sol. 
Jo. 528, D. C. ; affd., 49 T. L. R. 30. 

4859b. Time for objection.] — The Ct. of 

Appeal dismissed this appeal by deft, from 
the decision of a Div. Ct. as to the permissi- 
bility of certain questions, put to deft, in a 
running-down case, as to another accident 
which he had had. The ground of the dis- 
missal was that no formal objection to the 
questions liad been taken at the time. — 
James v, Audigier (1932), 49 T. L. R. 36, 
O. A. 

4869a, .] — If a witness called for 

pltf. be asked, on the part of deft., whether 
pltf. had any conversation with him on a 
particular subject, & the witness state any- 
thing that pltf. said on that subject, pltf.’s 
counsel may examine as to every part of the 
same conversation ; but, if the witness 
state that pltf. had no such conversation 
with him, this does not let in pltf.’s counsel 
to examine as to anything else that pltf. 
said. — Die AS v. Brougham (Lord) (1833), 6 
C. & P. 249, Ex. Ch. ; 1 Mood. & R. 309 ; 3 
State Tr. N. S. 569 ; 172 E. R. 1228, N. P. 

4875. Add, Annotation : — Dlstd. R. v, Harris, 
[1027] 2 K. B. 587. 

4884a. Book written by witness.] — A 

book written by a witness cannot be put 
in as part of his examination-in-chief, but 
the witness may be cross-examined on its 
contents. — R. v. Allaway (1922), 17 Or. App. 
Rep. 16, C. C. A. 

4886a. .] — During a trial, counsel for 

the prosecution cross-examined the accused 
on the contents of an alleged document. 
The document wbs not produced, but counsel 


PART V. SECT. 6. SUB-SECT. 2.— B. 

4880 1. OtTier defendant <jt his 

rvUnessesd — On the trial of a civil 
action, other than for divorce, against 
more than one deft., when defts. have 
pleaded separately, but there Is no 
substantial difference in their Interests, 
the judge may refuse to allow separate 
cross-examination of oo“doft.*8 wit* 
nosses : In other cironmstanoes separate 
counsel may be allowed to be heard, 
with the consequential right to cross- 
examine oo-deft, or his witnesses. — 
MILLA.R V. B. C. Rapid Transit Co.. 
Ltd., 11926] 1 D. L. R. 1171 ; fl926] 
1 W. W. R. 643 ; 36 B. 0. R. 345.— CAN. 


PART V. SECT. 6, SUB-SECT. 2.— D. 

4839 vi. .1 — The testimony of a 

witness may not be contradicted in 
respect of a matter relevant only as 
affecting his credibility. Evidence Act , 
88. 45, 4<{, requires that the statement 
to be oontradioted shall be relative to 
the subject-matter of the cause, &, 
therefore. In an action where a ^fe 
claims ovmership of certain property, 
evidence of statements made by the 
husband to a third party Indicating 
that he owned the property are not 
admissible to oontradlot the husband s 
testimony, & should not be acted upon 
In determining the question of owner- 
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3Up.~ZWICKKB V . VoFNa, n92‘.y 1 

D. L. 11. 602 ; 60 N. S. 11. — CAN. 

4839 vii. -■ — J — In au action for 
ibel a pltf. may not bo crosH-examined, 
n mitigation of dainagos, ai)OUt ^olont 
ir abusive langiiago UHcd by nirii on 
)CcaHion8 & about people, having no 
connection with the bbol sued on.— 
ITJDD V . Newspaper, Ltd. (1929), 
[O H R. N. 8. W. 294 ; 47 N. S. W. 
V. N. 90.— AUS. 

PART V. SECT. 6. SUB-SECT. 4 

4874 ill. . J — fie Hates Williams 

(1926), 20 S. R. N. S. W. 38.3; 43 
N. S. W. N. 101.~AUS. 



Cases 4888a— 6199. English and Empire Digest Supplement. 


for the prosecution, believing that the 
original would be in his hands before the end 
of the trial, su^ested to the jury that the 
original was in existence : — Held : such 
cross-examination, where the original docu- 
ment was in fact incapable of being pro- 
duced, was irregular &: invalidated the 
conviction. — R. v. Anderson, (1929), 142 
L. T. 580 ; 21 Or. App. Rep. 178 ; 29 Cox, 
O. 0. 102, O. 0. A. 

4902. Add* Annotation : — Held. R. v. Anderson 
(1929), 142 L. T. 680. 

4997. Add* Annotaiion : — Held. Jacobson v. 

Frachon (1927), 138 L. T. 386. 

5022. Add* Annotation : — Refd. R. v. Copestake, 
Ex p* Wilkinson (1926), 90 J, P. 191. 

5028. Add* Annotation : — ^Refd. Oammell, Laird & 
Co. V. Manganese Bronze & Brass Co., [1933] 
2 K. B. 141. 

5027. Add* Annotation : — Consd. R. v. Copestake, 
Ex p* Wilkinson (1926), 90 J. P. 191. 


5050. For existing citations substitute [1916] 
W. N. 47.»» 

5099. Add. Annotation Held. R. v, Liddle 
(1928), 21 Or. App. Rep. 3. 

5107. The second line of this paragraph should 
read “ out to be undfavourable to the party 
calling him is not.” 

5112. Add* Annotation ; — Held. R. v* Harris (19^7), 
20 Or. App. Rep. 144. 

5140. Add. Annotation : — Consd. Hobbs v. Tinling, 
Hobbs V* Nottingham Journal, [1929] 2 

K. B. 1. 

5182, Add. Annotation : — Consd. Hobbs v* Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 

K. B. 1. 

5197. Add* Annotation : — Consd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 

K. B. 1. 

5199. Add. Annotation : — Refd. Hobbs v* Tinling, 
Hobbs V. Nottingham Journal, [1929]2K.B.l. 


PART V, SECT. 6 . SUB-SECT. 6 .— C. 

4899 i. Production of document — 
Necessity for — JJocurnent written by 
witness ,] — Couneol for defts.. In cross- 
examlninfir pltf., asked him if certain 
thinfiTs happened as set out in a letter 
of his & the reply thereto. At the 
close of pltf. *8 ease, counsel for deft, 
stated that he did not Intend to call 
evidence, & thereupon counsel for pltf. 
asked that deft, be compelled to put 
the letters in evidence. The request 
was refused : — Held : the judge was 
right in not compelling deft, to put the 
letters in evidence. — W alton v, 
Deaton (1931). SI 8 . R. N. 8 . W. 393 ; 
48 N. S. W. W. N. 152.— AUS. 

PART V. SECT. 6 . SUB-SECT. 7.— D. 

4955 iii. Although inadmissible — 

Because produced too late .) — - Jew an 
Lal Daga V* Nilmani Chaudhuri 
(1927), L. R. 65 Xnd. App. 107.— IND. 

sk. statement by deceasedr^Not read 
over or signed. ] — A statement by a 
deo(^od person of the cironmstan^^es 
leading to his death recorded by a 
witness but not read over to or si^ed 
by such deceased person is admissible 
in evidence as a record of what deceased 
Haid at the time from which the witness 
could refresh his memory . — Re Kriah- 
KAMA Naioren (1930), 1. L. R. 54 Mad. 
678.— IND. 


PART V. SECT. 6 , SUB-SECT. 7.— E. 

0 i. .J — Before a witness is 

allowed to refiesh his memory of a 
statement made by another by 
reference to a memorandum of it made 
at the time, he must be able to state 
that such statement was truly & 
oorrootly entered in the memoranaum, 
Sc where a copy of the memorandum is 
sought to be used the witness must be 
able to show that while the entry was 
fresh in his mind he compared the 
copy with the original entiy, Sc that 
he found the copy correct. — R. v. 
Elder, 119251 3 D. L. R. 447 : [19261 
2 W. W. R. 545 ; 44 Can. Crim. Cas. 
75; 85 Man. L. R. 161.*— CAN. 


PART V. SECT, e, SUB-SECT. 7.— G, 

5012 i, By jury *] — 0*Bribn v. 

O’Brikn (1888), Cout. Dig. 554, 992; 
Cam. Oos. 282, — CAN. 


so. Whether document admieetble as 
evidenoe.h-The fact that a witness is 
allowed to refresh his memory, by 
referdng to a memorandum made by 
him, does not make such memoraUdum 
admissible as evidence in oorrobora- 
tion of his testimony. — ^Yotmu v. 
Denton, [1927] 1 D. L. 11 . 426 ; [1927j 
1 W. W. > 1 . 76 ; 21 Saak. L. R. 319.— 
CAN. 


PART V, SECT 6 , SUB-SECT. 8 . 

e i. Resulting presumption .] — 

When a deft, refuses to give evidence 
upon matters at issue. &; particularly 
within his knowledge, the presumption 
is raised that such facts do not exist. 
— Shanklin V. Smith (1932), 6 M. P. It. 
204 : affd.. [19331 k C. R. 340 ; 
4 D. L. R. 815.— CAN. 


6020 i. Refusal to answer questions^ 
Penalties — Punishment for contempt — 
Power of magistrate.] — Re Avotte 
(1905), 15 Man. L. R. 156.— CAN, 

6020 ii. Deft. 

was committed for contempt of ot., 
for not answering a question asked by 
the magistrate : — Hdd : the magis- 
trate h^ power to commit deft. — 
R. c. Endler (1909), 7 E. L, R. 150, 
151, 152.— CAN. 


PART V. SECT. 7, SUB-SECT. 1. 

5021 vi. - .] Bkkit r. Bhktt 
(No. 1), [19371 2 W. W. K. 689.- CAN. 

5027 i. Groimds for refusing .] — In an 
arbn. under Workmen's Compensation 
Acts where evidence is known to be 
available & Is not called on the arbn.. 
leave will not be gmnted by an appeal 
to ct. to take fiurther evidence. — 
Gates v. Wiluams, [19281 8 . A. 8 . R. 
252.— AUS. 


PART V. SECT. 7, SUB-SECT. 2. 

n i. Recall by jury ,] — The jury 

in a criminal case is entitled after it 
has retired to consider Its verdict, to 
return to ot., & have a witness recalled 
& questioned. — A.-G. v. MoDebmott, 
[1033] I. R. 613.— IR. 


PART V. SECT. 7. SUB-SECT. 3.— A. 

5054 ii, .] — Sterling 

Trusts <»rpn. v. Melneohuk (Sask.), 
[19271 4 D. L. R. 521 ; [1927] 3 
W. W. B. 131.— CAN. 

6069 I. Whether party entitled to split 
evidence into two parts — As part of 
his case — dt partly as evidence in reply.] 
— Pltf. Is not {Qlowed in presenting 
evidence to divide his cose, either by 
omitting to give evidence originally 
upon a matenal point Sc offering such 
evidence in reply, or by giving some 
evldenoe upon a particular point in 
his original case Sc offering other evi- 
dence upon the same point in reply. — 
Harvey v. Canadian Pacifio Ry. Co. 
(1885), 3 Man. L. R. 266.— GAN. 


PART V. SECT, 8 , SUB-SECT, 1.— A. 

6082 ii. .)— The dqty of 

determining whether a witness may be 
treated as adverse or hostile Is one 
peculiarly within the discretldn of the 
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trial judge. — ^Mayfield Rural Muni- 
cipality. No. 406 V. London & 
Lancashire Guaranty & Accident 
Co. OF Canada, [19271 1 D. L. R. 403 ; 
[1927] 1 W. W. B. 67 ; 21 Sask. L. R. 
283.— CAN. 


PART V. SECT. 8 . SUB-SECT. 1.— 
C. (b) 

sd. statement made on examination for 
discovery.] — Held : a “ previous *' or 
“ former " statement within Saskat- 
chewan Evidence Act, R. 8 . 8 .. 1920 
( 0 . 44). 88 . 32-34. — ^Mayfieuo rural 
Municipality, No. 406 v. London & 
Lancashire Guaranty Sc Accident 
Co. OF Canada, (1927) 1 D. L. R. 403 ; 
[1927] 1 W. W. R. 67 ; 21 Sask. L. R. 
283.— CAN. 


PART V. SECT. 8 , SUB-SECT. 2.— B. 

k L Questions tending to show 

bad character — IHrectcd to prove issue 
in cose.]— Evldenoe Amendment Act, 
1925, 8 . 12 (e). provides that a person 
charged & oalled as a witneea in pur- 
Buance of this Act shall not be asked, &: 
If asked, shall not be required to answer, 
any question tending to show that he 
is of bad character : — Held : questions 
not directed to show an aconsed’s bad 
character, but to prove his guilty 
knowledge, which was one of issues, 
are not inadmissible, because they 
may also tend to show his bad cha- 
racter. — R. V. Baxter, (1927) 8 . A. 
8 . R, 321.— AUS. 


PART V. SECT. 8 , SUB-SECT. 2.— 
C. (a). 

n i. To shake evidence given by 

witness ,] — Evldenoe of a previous state- 
ment inconsistent with the testimony 
of a witness la not admissible as evi- 
dence on the issues to be decided in the 
action, but can only be looked to to 
neutralise or cut down the evidence 
given by the witness. — Hammer v. 
8. Hoffnung Sc Co„ Ltd, (1928). 28 
S. R. N. 8 . W. 280 ; 45 N. S. W. W. N. 
71.— AUS. 


PART V. SECT. 8 , SUB-SECT. 2.— 

c. (b). 

6168 1. Letter written by witness ,] — 
Where a telegram Sc a letter were 
dispatched shortly after a sale ot 
goods by the sellers' agent to his 
employers reoordiz^ his version of the 
transaction : — Held: not corrobora- 
tion of the agent's oral testimony, 
altbou^ they might competently be 
referred to for the purpose of testing 
his credibility. — Gibson v* National 
Cash Register Co.; [1926) S. C. 500. 
—SCOT. 




VoL XZlL-BTidenoe. Cues 5309»-5403c. 


$30ea. Paun V. PONTING, No. 6671a, 

post, 

531 8« A.dd, A.nfiotatioti : — ApldU PaJiii v* Pontinfir* 
[1930] P. 186. 


~Apld. Palin v. Ponting* 


5320. Add, Annotation , 

11930] P. 185. 

5388a, .] — Oases v, Uzzeix, No. 4:816a, 

ante. 


Part VI. — Expert Evidence. 


5403a. Limitation of volume of evidence.] — In 

cases involving expert evidence the expert 
advisers of the parties, whether legal or 
scientific, ar^ under a special duty to the ct. 
to limit in every possible way the contentious 
matters of fact to be dealt with at the hearing 
(Tomlin, J.). — Graigola Merthyr Co., 
Ltd. V. Swansea Corpn., [1928] Oh. 31; 97 
L. J. Oh. 129 ; 43 T. L. R. 600 ; on appeal^ 
[1928] Oh. 236, 0. A.; [1929] A. O. 344. 
H. L. 

5403b. S. P. A.-G. v. Kingwood Rural District 
Council (1928), 92 J. P. 65 ; 26 L. G, R. 
174, 


5403c. Limitation of number of expert witnesses.] — 

In cases involving expert evidence only two 
experts are to be hecard on each side, unless 
the judge is satislied that by reason of special 
(urcumstances justice cannol> he done without 
iiearing further expert evidence. This rule 
does not exclude either side from calling any 
one to speak to matters he has seen, even 
though an expert, but in such a case the 
examination must be confined to matters of 
fact, & such person must not be treated as an 
expert witness. — Graigola Merthyr Co., 
Ltd. V, Swansea Oorpn. (1920), 71 Sol. Jo. 
142 ; subsequent proceedmgSf [1928] Oh. 31. 


PART V. SECT. 9. SUB-SECT. 1. 

6209 i. Whether necessary.] — McNab 
V. Coward, [)925J 4 D, L. 11. 712; 
a£fo., [1925] 1 D. L. R. 741.— CAN. 

6211 i. What constitutes corroboraiion 
— Whether letter written by witness — 
About time of eoent in question .] — 
Held : a telegram & a letter despa tched 
shortly after a sale of goods by the 
sellers' agent to his employers recording 
his version of the transaction wore not 
corroboration of the agent’s oral 
testimony .-^Gibson tJ. National Cash 
Regtbtbb Co., [1925] S. O. 600. — 
SCOT. 

6211 il. Evidence of fact esserdied 

to success of party .] — The corroboration 
required by Evidence Act, R. S. O. 
1914, c. 76, s. 12, must be of something 
essential to be shown before pltf. can, 
upon his own evidence, obtain a decision 
In his favour upon the cause of action 
he is setting up. Evidence which is 
consistent with two views corroborates 
neither. The corroborating evidence 
must be of some faot essential to the 
suooesa of pltf., though it is not required 
that an such facts be corroborated. — 
Elgin v. Stubbs, [19281 2 D. L. R. 
868 ; 62 O. L. R. 128.-~OAN. 

sf. Of telephone conversation ,] — A 
person who hears a telephone con- 
versation may give evidence to corro- 
borate the person whom he was with 
& who was the actual speaker. — 
Hanson v, Qleanbr, Ltd., [1925] 
3 D. L. R. 189.— CAN, 


PART V. SECT. 9, SUB-SECT. 2. 

6213 iv. .] — The eorroborntive 

evidoufjc required by Evidencje Act, 
R. S. N. a, 1923, a. 37, need not 
establish pltf.’s whole ease, but it 
must prove more than a suggestion of 
the genuineness of his claim. — 
Rookola V. Nova Scotia Trust Co. 
(1937), 11 M. P. R. 298.— CAN. 


PART V. SECT. 9, SUB-SECT. 4. 

0 (p. 494) 1. '.] — The rule, that 

olainis against the estate of a deceased 
person require to be corroborated by 
other evidence than that of pltf., is a 
rule of practice rather than of law, & 
is only applied where the onus of proof 
rests upon pltf., 8c has no application 
where the onus of proof of the facts 
which determine the issue or Issues 
Involved rests upon the representative 
of the deceased person. — Tamara Tb 
Akgiangi V. Treadwell, [1926] N. Z. 
L. R. 693.— N.Z. 

0 (p. 494) li. .]— PimPER e. 

ZiNKANN (1927), 60 O. L. B. 443i— <3AN. 

0 (p, 494) ill. '.] — B. made a 


claim against the estate of C., deceased, 
for services rendered, which was 
allowed by the sarrogate judge of 
probate : — Held : setting aside the 
decision with costs, under II. S. c. 107, 
the evidence of B. was inadmissible 
in support of his claim . — Re Condon 
Estate (1806). 28 N. S. R. (16 R. & G.) 
208.— CAN. 

c (p. 494) iv. .1 — In re Mallows, 

Fletcher v. Intestate Estates Cura- 
tor (1926), 29 W. A. L. R. 62.— AUS. 


c (p. 494) V. .] — Although a trial 

judge ought not to disallow a claim 
against the estate of a deceased merely 
because the claimant’s evidence is not 
corroborated, nevertheless ho should 
examine such evidence with care, & 
even susniclon, & should not allow the 
claim unless completely satislied of Its 
truth. — Johnson v, Bkrrt, [1928) 4 
D. L. H. 286 ; [1928] 2 W. W. R. 410 ; 
22 Sask. L. R. 402.— CAN. 


0 (p. 494) Vi. Re Lutz, [1928) 

1 D. L. R. 72.— CAN. 

o (p, 494) vii. .] — Where an 

agent accepted commission from both 
parties, & in consideration thereof his 
principal since deceased signed an 
agreement to pay the agent a reduced 
commission : — Held : the making of 
the agreement being proved & corro- 
borated by its production. Evidence 
Act, R, S. O., 1927, does not require 
corroboration of the disclosure. — 
Batley V . Trusih & Guarantee Co., 
[1931] 1 D. L. R. 600; 66 O. L. R. 
254 ; affo., [1930] 3 D. L. R. 625 ; 66 
O. L. R. 316.— CAN. 


c (p. 494) vlii. .1 — A son filed a 

claim again^ the estate of his deceased 
father for money alleged to have been 
advanced for a trip to England. 
Claimant alleged that he drew the 
money out of the bank & purchased 
an English draft out of the proceeds : 
— Held : corroboration necessary under 
Evidence Act, s. 37 . — Re Cook, Ex p. 
Cook, [1932] 2 D. L. R. 806 ; 4 

M. P. R. 492.— CAN. 

0 (p. 494) lx. .1 — PAUT.V. Myli^s 

(1930), 2 M. P. R. 20.— CAN. 


0 (p. 494) X. .) — Evidence in 

srroDoratlon of a claim against the 
jtate of a deceased person required. 
-CosENB e. MoEwan, [1933] 3 D. L. R. 
94 ; affd., [1934] 4 D. L. K. 802, P, C. 
-CAN. 

c (p, 494) xi. -Under IJ 

f Evidcuco Act, R. H. B. p-. 
arty seeking to establish a clalni 
gainst an estate is only rt^qiurod in 
rder to succeed on bis own 
D adduce corroboration of someUiing 
nscntial to the case to bo pi’oved by 
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him ; the sect, does nut apply when 
the onus of proof which determines the 
issue rests upon the representative of 
deceased. — K hkpi’ard r. Toronto 
Grxkual Tkphts Cori'n., [1937J 2 
W. W. R. 9.— CAN. 

f (p. 495) i. Claim 7nade up of 

separate ite,nis.] — Gerard v. Hudson, 
[1928] 1 D. L. R. 839.— CAN. 

PART V. SECT. 10, SUB-SECT. 2.— 
C. (a) iv, 

£ i. ,] CUVTLLIER V. THIBODO 

(1849), 6 U. C. K. 328.— CAN. 


PART VI. SECT. 1. 

5402 ili. Foreiqn law as to title,] 

— On the question of ability to make 
title to foreign land, the foreign law 
is to be proved to the ct., & on that law, 
as proved, the ot. has to draw the 
proper oonelusion. All that the expert 
called to prove the foreign law can do 
is to state the law which affects the 
documents of title in question : his 
opinion as to whether they have the 
legal effect of constituting title Is not 
evidence. — Bondholders Seoxtrities 
C oKPN. V, Manvillb (No. 2), [1933] 3 
W. W. R. 677 ; affd-* [1935] 1 W. W. R. 
452.— CAN. 

m. Read now ** 5403c I.” 

n. Read now “ 5403o ii." 

o Read now “ 6403o iii." 


5403o iv. Construction of Ontario 

Evideivct Act, s. lO.j — B uttrum v. 
Udell, [19251 3 D. L. R. 45; 57 

O. L. R. 97.-— CAN. 

5403o V. Waiver.] — Sect. 10 of 

Alberta Evidence Act, R. S. A.. J922. 
which limits the number of witnesses 
entitled to give opinion evidence wiio 
may be called, deals with (K: 

procedure in a civil matter iV so may 
be waived by the fact tout a js'irty 
takes no objection to the vioJation of 
its provisions at trial. - -IMAHc/fvsiivv 

V. Jane Am’o AVokk.s,, 

W. W. R. 232 ; 4 D. L. IL 618. - CAN. 
s. For ** CuttfiiH of <>/onton as (o 

value read “ ('on/fuf of ophiion 
Duty of eouri—ConJlU't of opinion 
to value.*' 

s i J -Hay v. Bain, {1925) 

2 1), L. 11. 948.— CAN. 

g jj — W'bcrc a case Is 

complicated by the introduction of 
(')i>iuion evidence, T.urticnlarly in cases 
nherc tiic testimony is that of medical 
men. it is the duty of the judge to 
arrive at his own conclusion af ar 
carefully considering the evidence of 
the exports, 8c it is not enough for hUn 
to say, “ I doubt & cannot resolve 



Cases 6407a— 5689a. English and Empire Digest Supplement. 


5407a. Only medical witnesses — Not research 

student In toxicology.]-— Nightingale v. 
Biffen, Hewitt v. Bifpen (1925), 18 

B. W. C. C. 358, C, A. 

5433. Add, Annotation : — Held. Australia (Owners) 
V, Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 

5452. Add, Annotation : — Refd. Savory & Co. v. 

Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 
5468. Add, Annotation : — Consd. United States 


Shipping Board v. St, Albans Ship, [1931] 
A. 0. er^ 

5478. After this case add : — 

.y-See, now, li. S. 0., Ord. XXXVII A. 

5479. Add, Annotations : — Consd. Buerger v. 
New York Life Assce. (1927), 96 L. J. 
K. B. 930. Refd. E. v. Moscovitch (1927), 
138 L. T. 183 ; Lazard Bros. & Co. v. Midland 
Bank, Ltd. (1932), 49 T. L. R. 94. 


Part VII. — Evidence by Affidavit. 


5493. Add, Citations 94 L. J. Ch. 73 ; 132 L. T. 
540. 

5523a. Proceedings on which affidavit made 

no longer pending.] — Catholic Pitblishing 
&; Bookselling Co., Ltd. v, Wyman (1803), 
1 New Rep. 468 ; 7 L. T. 849 ; 11 W. R. 399. 

5547a. .]— Warner v. Mosses, No. 

6254, post. 

5568. After this case add “ See, also, Practice, 
p, 306, Nos. 338, 339.’* 

5570. Add. Annotation : — Folld. Palin v, Ponting, 
[1930] P. 185. 

5571. Add, Annotation : — Polld. Palin v. Ponting, 
[1930] P. 185. 

5571a. .] — On the trial of a probate action in 

which a wiU was propounded in solemn form 
neither of the attesting witnesses could he 
called. An affidavit by one of them sworn 
for the purpose of obtaining probate in 
common form before the commencement of 
litigation was admitted as evidence of 
execution & the state of the wiU when 
executed. — Palin v. Ponting, [1930] P. 185 ; 


99 L. J. P. 121 ; 143 L. T. 23 ; 46 T. L. R. 
310 ; 74 Sol. Jo. 234. 

5626. Add, Annotation : — Distd. Earles Utilities, 
Ltd. r. Jacobs (1934), 51 T. L. R. 43. 

5627a. Witness not called.] — Where a pltf. 

has filed affidavits & they were read to the 
ct, at the hearing of a motion for interlocutory 
relief, deft., when the action comes on for 
trial, is entitled, if the persons who made the 
affidavits are not called by pltf., to give 
evidence, to refer to their affidavits for the 
purpose of commenting on their testimony & 
calling attention to what he suggests are dis- 
crepancies in the evidence given by witnesses 
who were called for pltf. & that given in the 
affidavits of those who were not called. — 
Earles Utilities, Ltd. v, Jacobs (1934), 51 
T. L. R. 43 ; 62 R. P. 0. 72 ; svb nom. Prac- 
tice Note [1934], W. N.‘198. 

5639a. Affidavit of agent used by principal.] — 

An affidavit of an agent cannot be used to 
prove a fact against his principal where he 
can himself be called ; but where the principal 
has used an affidavit of the agent in an 


the doubt because an expert also 
doubts.” — B ennett v, Pkattik (1925), 
57 O. L. R. 233.— CAN. 

Weipht of evidence.] — William 
Hamilton Manufaotubing Co. v. 
VicTOBiA Lumbering & Manufacittr* 
ING Co. (1896), 26 S. C. R. 96.— CAN. 

eh. .] — Gueli*h Worsted Spin- 
ning Co. V. Guelph Corpn., Guelph 
Carpet Mills Co. v. Guelph Corpn. 
(19H). 30 O. L. R. 466 : 18 D. L. R. 
73 ; 5 0. W. N. 761.— CAN. 

«j, .1 — The law makes no 

distinction between the evidence eiven 
by experts & that ifiven by oi^dlnary 
witnesses : the testimony of experts 
must be appreciated & weighed by the 
ct«. in the same manner as that of any 
other witness. A juderment would 
therefore be wrong, if based upon tbe 
sole fact that the successful party hawi a 
greater number of experts testifying 
on his behalf. — Shawiniqan Engi- 
NEBRINO Co. V, Naud. [1929J 4 D. L. R. 
57 : S. C. R. 341.— CAN. 

sm. Must speak from personal know- 
ledge. 1 — The evidence of a witness 
who does not speak from any special 
knowledge but from information de- 
rived from an entry In a confidential 
record not produced before the ct., 
is not admissible os expert evidence. 
— Jaffabul Hossain V, Emperor 
(1931), I. L. li. 59 Cal. 1046.— IND. 

PART VI. SECT. 2, SUB-SECT. 1. 
5406 i. What witnesses may he heard 
— iVurse.] — A nurse*B evidence, as to 
the physical condition of a child, & her 
opinion as to its Bufferings : — Held : 


admissible as an expert up to a certain 
point. — H epenbtal v. Mbrriti' (1895), 
33 N. B. R. 91.— CAN. 

a i. Ifistance at which gun held. ] 

— R. V. Preeper (1890), 22 N. S. R. 
174.— CAN. 

PART VI. SECT. 2. SUB-SECT. 10. 

Q i. Fingerprints. ]-~^^yridonoe 

of an expert as to identification by 
flngeimrlnts is not ooncluslve evidence 
of a fact but is opinion to which the 
ordinary rules governing such evidence 
apply. With respect to fingerprints 
there is no statutory provision, similar 
to sect. 8 of Canada Evidence Act, 
R.S.C., 1927, respecting handwriting, 
which permits fingerprints to be used for 
the purpose of evidence per se. — R. v. 
De’Oeorgio &. Skrvello, [1934] 3 
W. W. R. 374, B. C.— CAN. 

e ij, .] — In convicting an 

accused person on the evidence of a 
fingerprint expert, the ct, need not 
insist upon corroboration of the evi- 
dence, but the ct. must satisfy Itself 
as to the value of the evidence of the 
expert in the same way as it must 
satisfy Itself of the value of other 
evidence, — Fakir Mahomed v. Em- 
peror (1936), I. L. R. 60 Bom. 187.— 
IND. 

PART VII. SECT. 1. 

sk. As proof of aetllement of action .] — 
The question whether or not an action 
has been settled should not be disposed 
of on affidavits, where the evidence 
is conflicting. — P ulkrabbk e. Pulk- 
RABEK (AltaJ, (19271 4 D. L. R. 685 ; 
[1927] 8 W, W. R. 239.— CAN. 
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PART VII. SECT, i, SUB-SECT 1. 

r i. CowUy Courts Act, R. S, M., 

1913 (c. 44), 8. US— Effect o/.)— R. v. 
Guyot, [1927] 1 D. L. R. 191 ; 36 
Man. L. R. 178 ; [1926] 3 W. W. R. 
584.— CAN. 

PART VII. SECT. 6. 

8l. Affidavit on application for sccurilg 
for costs — Right to require production of 
documents — Relating to defence.] — On a 
cross •examination on an affidavit in 
support of an application for security 
for costs, the deponent can be required, 
without an order by a judge to do so, to 
produce documents relating to tiie 
defence alleged in the affidavit, even 
though such cross-examination is held 
before the statement of defence is 
filed. — College Brand Clothes Co., 
Ltd. V. Brown & Fitzpatrick, [1928] 
2 D. L. R. 502 ; [1928] 1 W. W. R. 778 ; 
23 Alta. L. R. 363.— CAN. 

sm. Discretion of judge to order,] 
Elston v, Purdy (1930), 2 M. P. U. 14. 
—CAN. 

PART VU. SECT. 11, SUB-SECT. 2.— A. 

«p. Affidavit filed on rule nisi — 
Intituled differently from rule — Right 
to amend.] — Where the heading of an 
affidavit, on which a rule nisi was 
obtained, differed from the heading of 
the rule nisi, the ct. gave leave for tbe 
affidavit to be amenaod so as to agree 
with the rule nisi, — Ex p. Higgs, Re 
Smith's Newspapers, Ltd. (1927), 28 
S, R. N. S. W. 85.— AUS. 
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application to the ct., in which a particular 
fact is stated, the affidavit of the agent may 
be used as evidence of that fact. — Johnson 
V. Ward (1806), 6 Esp. 47 ; 170 E. R. 826. 

5676a. .] — Ex p, Stephens (1848), 11 L. T. 

O. S. 162. 

5873a. .] — The jurat of an affidavit of 

the due taking of an acknowledgment had 
an interlineation in the body of it, &, an 
erasure in the jurat » The ct. refused to allow 
it to be flled, & refused to enlarge the time 
for returning the commission, in order to get 
tlie defects remedied, the time for the return 
having expired. — Re Tierney (1855), 15 
C. B. 761 ; 24 L. T. O. S. 260 ; 139 E. R. 
626. 

5880a. .] — Re Tierney, No. 5873a, ante. 

5951a. In material part of affidavit — Proof 

of time of erasure.] — The ct. allowed a cer- 
tificate of acknowledgment affidavit of 
verification, taken in New South Wales, to 
be received &: filed, notwithstanding an 
erasure in a material part of the affidavit, 
there being satisfactory evidence, by affidavit, 
that the erasure was made before the 
acknowledgment k, affidavit were taken k 
sworn. — Re Bingle (1854), 15 C. B. 449; 
2 C. L. R. 1793 ; 23 L. T. O. S. 177 ; 139 
E. R. 500. 

6052a. .] — Anon. (1839), No. 6108a, poet. 

6053a. No commissioner available.] — Re 

Groom, No. 6066a, post. 

6056« Add. Annotation : — Folld. Re Eastern United 
Assce. Corpn. (1928), 72 Sol. Jo. 853. 

6056a. .] — Re Eastern United Assur- 

ance Corpn. (1928), 72 Sol. Jo. 353. 

6066a. Notary public — No commissioner avail- 
able.] — The ct. allowed a certificate of 


acknowledgment under Fines k Recoveries 
Act,^ 1833 (c. 74), s. 84, to be filed under 
H. 85 where the affidavit verifying the cer- 
tificate wiis sworn before a notary public in 
the Hebrides, as the affidavit on which the 
application was made deposed that there was 
no comr. of the ct. in the Hebrides or nearer 
than the mainland.-- /?c Groom (1869), 17 
W. R. 589. 

6081a. .] — Re Street (1845), 2 C. B. 364 ; 

135 E. R. 987. 

.] — Ex p. Stfcphens (1848), 11 L. T. 
O. S. 152. 

6088. Add. Annotation : — Folld. Re Eastern United 
Assce. Corpn. (1928), 72 Sol. Jo. 353. 

United Assurance 
Jo. 353. 

6092a .] — Re Crawford (1847), 4 O. B. 

626 ; 136 E. R. 653. 

6096a. Italy — British minister.]— The ct. refused 
to direct the proper officer under Fines k 
Recoveries Act, 1833 (c. 74), to receive k 
file an acknowledgment, where the affidavit 
of verification was sworn before the British 
minister at Florence, it not appearing that 
there was any difficulty in getting it sworn 
before some properly constituted authority 
at that place. — Re Dunsany (1849), 7 C. B. 
119 ; 137 E. R. 49. 

61 08a. .] — The ct. refused to file 

the certificate of the acknowledgment of a 
deed by a married woman resident in America, 
verified by an affidavit made before a notary 
public, without an affidavit that notaries 
public are the proper officers for taking 
affidavits in America, k also as to the 
identity of the comrs. — Anon. (1839), 3 Jur, 
125. 


PART VII. SECT. 11, SUB-SECT. 5.— F. 

6832 V. .] — In the absence of a 

statute or rule requiring a comr. for 
oaths or other officer entitled to take 
an affidavit to state in the jurat the 
official capacity in which he signed it, 
an affldaHt Is not rendered invalid 
because of the fact that the officer 
before whom it was taken did not add 
to his signature any desimatlon of 
such capacity. — Camkron-Hutt, Ltd. 
V. MacMillbn, [1033] 3 W. W. R. 241, 
—CAN. 


PART VII. SECT. 11, SUB-SECT. 7.— B. 

6904 i. What is an interlocutory pro- 
ceed/Vng — Not an applicoHon for pro- 
hibition .] — An application for pro- 
hibition is not an mterlociitory motion ; 
hence, under K. B. Rule 392, statements 
made on Information & belief In the 
affidarlis filed thereon are not admis- 
sible. — ^Beauchkne & Peltier v, 
Gukson. [1928] 8 D. L. R. 692 ; 11 928] 2 
W. W. R. 497 ; 8vb nom. Ex p, Beau- 
OHKNE, 60 Can. Grim. Cas. 57. — CAN. 

f I. Where source a corpora- 

tion .] — ^An affidavit which states that 
deponent, has been informed by a 
oertfidn incorporated oo. is objection- 
able, because a corpn. being a purely 
legal entity is incapable of Itself appre- 
hending foots or giving Information, & 


it can do so only by one or more of its 
officers, & such officer or officers should 
be mentioned. — Re Mintz, Malouf 

V. Mintz, [1930] 2 D. L. R. 777 ; 1 

W. W. R. 198 ; 24 S. L. R. 290 ; 11 
C. B. R, 227.— can. 

PART VII. SECT. 12, SUB-SECT. 1.— B. 

6022 iii. Affidavit 

sworn before an attorney, who Is a 
artner of counsel engaged in the cause, 
ut not otherwise connected therewith, 
may be read. — W ilde v. Crow (1861), 
10 C. P. 406.— CAN. 

PART VII. SECT. 12, SUB-SECT. 2.— A. 

p i. Proof of appointment of 

notary.] — The proper method of proving 
the appointment of a notary public 
is that provided for by Saskatche- 
wan Evidence Act, s. 7, but where 
no objection is raised at the trial to the 
method of proof used thereon leave 
to file the nocossary proof was given. — 
Advance -Rumely Thresher Co. v. 
ZOMAR (Sask.), [19291 4 D. L. R. 65 ; 
2 W. W. R. 544.— CAN. 

PART VII. SECT. 12, SUB-SECT. 2.— 
B. (c). 

6076 i. Justice of the peace — New 
South WcUes .] — ^An affidavit taken 
before a justioe of the peace in New 


South Wales, but without any certifi- 
cate annexed that the person before 
whom it was sworn was duly authorised 
to administer oaths in New South 
Wales, may be used in evidence in the 
cts. of the Irish Free State. — Applebe 
V. Applebe, [1931] I, R. 286.— IR. 


6080 i. Commissioner — New Guinea.] 
— Upon the hearing of a suit for dissolu- 
tion of marriage the ct. accepted an 
affidavit purporting to have been 
sworn in the mandated territory of 
New Guinea before a comr. of the 
central ct. of the territory for taking 
affidavits & bearing a certificate imder 
tho seal of that ct. that there was no 
comr. of the supreme ct. of Victoria 
or notary public resident in the 
territory. — iCNNiNURAM v. Cl nmng- 
HAM, [1929 V. L. R. 232: 

Argus L. R. 211,— AUS. 


sk. No deputy author iscd~-~. l fffdavtt 
worn before deputy — 

Vhere a statute, e.g., 4:i id) of 

Liberia Evidence Act, K. S. A., 1.^22, 
eqnires aflidavitH bworn ui another 
rovlnce to be sAvorn bclore a cti’taiu 
esignated othclnl iS: there' is no general 
tatuto of Alberta aiithortsing 
epiity to act in his place, an atliuavjt 
^orri' before tbe (ii'pnt 3^ 
rifore the proptn* officer A' shoe hi not 

e received. v, Gkosl, [1936] 

W. W'. H. 2]0, -CAN. 
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Cases 6201—48628. ENGLISH AND EMPIRE DIGEST SUPPLEMENT, 


Part VIII. — Evidence 

6201. Add, Annotation: — Consd. Woodrow v. 
Trawlers (White Sea) & Grimsby (1929), 141 
L. T. 676. 

6269a. To Issue pleaded,] — Pltfs. in an action 

for passing off, in which they complained of 
the get-up of defts.* goods as calculated to 
deceive, asked for a commission to take 
certain evidence in Australia showing actual 
deception. It was alleged that defts.’ goods 
were sold in Great Britain, & also were 

v\j jCLusuretJuu lur oaio uy x’ULi£tiA. i 

There was no allegation of actual deception I 


out of Court. 

in the statement of claim. Two affidavits 
were filed by pltfs. in support of the applica- 
tion : — Held : upon the pleadings it would 
not be open to pltfs. to give evidence of 
actual deception, &, on the present state of 
the pleadings, & on the materials before the 
ct., pltfs. had not given any sufficient reason 
for issuing a commission. — W httb, Tomkins 
& OoxTRAGK, Ltd. v, Unitbd Oonkbctionbby 
C o., Ltd. (1914), 31 E. P. 0. 286. 

.J-— jjuuaLi.^AUJua.x v, \jrxiA0B txw^/, 

Sol. Jo. 71. 


PART VIII. SECT. 1. SUB-SECT. 1 

6170 vi. — — National Trust 
(30. V, PORTURTIBU), [1931] 2 W. W. R. 
456.-— CAN. 

6176 X. .)— Koum «. Neme- 

ROV8KT, [1927] 4 I). L. R. 928 ; [1927] 
3 W. W, R. 357 ; 37 Man. L. R. 9.— 
CAN. 

6176 xi. — — Although no order 
has been taken out on a master’s hat 
or decision an appeal lies therefrom 
under K.B. Rule 592. — Davis v. Ralijs, 
[1937] 2 W. W. R. 206.— CAN. 

■n. Application on motion to add 
dcfendam — No grounds slioum for addi- 
tion.] — Rene v. Carling Export 
Brew. & Malt Co., [1928] 1 D. L. K. 
634 ; 61 O. L. R. 495.— CAN. 

PART Vin. SECT. 1, SUB-SECT. 3. 

»o. Extradition proceedings.] — Com- 
mission to take evidence outside 
Canada cannot be issned in extradition 
prooeedlngs. — Re Insull, [1934] 2 

D. L. R. 696 ; 61 0, O. C. 336.— CAN. 

PART Vin. SECT. 1, SUB-SECT. 6.— A. 

£ h . ] — On appeal from an order 

granting leave to take evidence on 
oommisslon : — Held : the materials 
submitted to the Judge were so meagre 
that they did not afford a reasonable 
mund for the exorcise of his discretion 
m granting the order, &, therefore the 
appeal should be allowed.- — Romano 
V. Maggiora (No. 2), [1936] 1 W. W. R. 
423 ! 2fD. L. R. 329 ; 50 B. O. R. 273. 
— UAN. 

PART Vni. SECT. 1, SUB-SECT. 5. 

— B. 

6258 vil. — — .] — In order to justify 
the issue of a commission to take 
evidence abroeui. It must be shown that 
the evidence is directly material to the 
issue raised, 

Applt.’s statement of claim alleged 
that for the use of “ triohlorethyleno ” 
for diT'CleaniDg applt. had installed 
special machinery & had been trading 
in Now Zealand under the fancy name 
of ** Tri -cleaning ” & that reap. co. had 
been formed under its name “ Tri- 
oleaulng ” Oo. with a view to causing 
confusion to the public & so obtaining 
a portion of the goodwill that had been 
built up by applts., or, alternatively, 
that the name of rosp. co. was cal- 
oUlated te deceive the public Into 
believing that that oo. woe the applt. 
00 . or a subsidiary thereof. Resps.' 
defence was a bare denial of the allega- 
tipna in the statement of claim, from 
which it might possibly be Inferred 
that the issue lalsed was whether 
** Tri-oleaning ” was a fancy name. 
The evidence sought to be taken in 
Australia was sworn to be material 
because it was from persons familiar 
with the t^de of dry-cleaning by 
triohlorethylene &: the manner in 
which the same is described or referred 
to. These witnesses oould only speak 
as to oonditlons in Australia, but not 


as to those as to its use in New Zea- 
land : — Held : such evidence could 
not be material in the action. — New 
Zealand Towel Supply & Laundry, 
Ltd. e. N. Z. Tri-Oleaning Oo.. Ltd., 
[1035] N. Z. L. R. 204.— N.Z. 

PART VIII. SECT. 1, SUB-SECT. 6.— D. 

6282 i. As to foreign law.] — ^Where In 
an action to recover the purchase- 
money alleged to bo due under On 
agreement for the sale of land situated 
in a foreign state deft, pleaded that 
under the law of that state pltf. was 
unable to make title : — Held : pltf.^ 
was entitled to ascertain through the 
testimony of witnesses In that state 
the truth of the allegation, & entitled 
to a commission to take evidence in 
that state in support of his allegation 
that he was ready, willing & able to 
make title ; he was not obliged to 
allege in his statement of claim what 
the law of that state is & plead such 
law as a statement of fact.—^JAMPBELL 
V. Funk. [1936] 3 W. W. R. 661.— 
CAN. 

PART VIII. SECT. 1, SUB-SECT. 6.— E- 

6296 ill. .] — Where there is 

nothing to show that deft, adminis- 
trator Is not lawfully & properly, 
according to his ordinary course of 
life, entitled to be away from 
Saskatchewan, he may obtain on order 
for his own examination de bene esse 
in the foreign jurisdiction wherein he 
resides. — Jacques v, Jacques, [1928] 
1 W. W. R. 447.— CAN. 

PART Vin. SECT. U SUB-SECT. 6.— F. 

m i, .] — Williams & Wiluums 

V. PRASBB (1925), 36 B. C. R. 481.— 
CAN. 

m li. .1 — ^Applt., exor. of the 

will of a Chinaman killed by a motor 
lorry owned & driven by reap., sued 
as such exor. Sc also on behalf of 
deceased’s widow & her two Infant 
children who had never lived in New 
Zealand, claiming damages from resp. 
for alleged negllgenoe. Applt. asked 
for a commission to examine the widow 
Sc others before the He|dstrar of the 
Supreme Ot, at Hong Kong to prove 
that the widow had been married to 
deceased in a form that the ots. in 
New Zealand would recognise as valid, 
that she remained his wife to the date 
of his death. Sc that deceased was the 
father of her children : — Held : as the 
cost of bringing the witnesses to New 
Zealand made such a course practically 
impossible Sc as the commission asked 
for was to an official of a Supreme Ot. 
In a Britli^ colony equipped with a 
Judiciary Sc a Bar trained In EngUeh 
law Sc procedure, fully competent to 
elicit the truth from Onlnese witnesses 
Sc better quoUfled than the legal pro- 
fession in New 2ieaJand to InvestiflAte 
the validity of the marriage, resp. would 
not be unduly prejudioed by the issue 
of the oonmisslon, which should be 
granted on terms as to applt. finding 
security for the costs ther^, — Wong 
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Boo e. Eana Bhana, [1933] N. Z 
L. R. 1466.— N.Z. 

a i, ,} — Re Weingabden, [1925] 

2 D. L. R. 1036 ; 5 C. B. R. 606.— CAN. 

PART VIII. SECT. U SUB-SECT. 6.— G. 

e 1. — — ,] — Bubboughb v, Intbb- 
OOLONIAL Gold Min. Oorpn. (N, S.), 
[1927] 3 D. L. R, 371.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 6.— H. 

6338 iv. Party .] — 

Phaninda Krishna Dott v, Pba- 
MATHA Nath Malia (1927), I. L. R. 
65 Calo. 748.— IND. 

1 i. Illness of plaintiff .] — Under 

Supreme Ct. Ord. 37, r. 5 (B. O.), 
ultf. may, on the groimds of serious 
illness, obtain leave to issue a writ of 
commission to have hie evidence taken 
for use on the trial before the time for 
appearance has elapsed. — Kelly e. 
Kelly, (1925] l W. W. R. 332.— CAN. 


PART VIII. SECT. 1. SUB-SECT. 6.— I. 

6361 vl. .] — Short v, Guelph 

Sc Ontario Investment Sc Savings 
Society, [19301 2 W. W. R. 21 ; 2 
B, L. R. 986 ; 24 S. L. R. 422.— CAN. 

6362 m. .]— Whore the 

inoonvonienoe & expense of compelling 
a pltf, & bis witnesses to apiiear at the 
trial would have been equivalent to a 
denial of justice to him, & deft, would 
not suffer an Injustice throu^ not 
seeing the witnesses face to race, a 
foreign commisBion for the examination 
of pltf. Sc his witnesses was granted, on 
terms as to costs. — Chase v. Northern 
Trusts Co. (No. 2), [19321 2 W. W R. 
476 ; 4 D. L. R. 143 ; 40 Mon. L. R. 
458.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 6.— 
B. (a). 

r i. .] — The ontes of establishing 

that an examination on oommisslon 
of a party optside the jurisdiction is 
** necessary for the purposes of 
justice ” is on the party applying for 
the order. — Staples v, MiiiOEP (Man.) 
[19271 2 D. L. R. 847 ; [1927] 1 

W. W. R. 436.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 8.— 
B. (0). 

6408 1. Of necessity of examination — 
Belief of Evidence based on 

information Sc bell^, If the grounds 
thereof are sufficiently stated, is admis- 
sible on an appUoatlon for a oommisslGn 
to examine witnesses out of the jurisdlo- 
tlon of the ot. — ^S ydney Ferrm. Ltr. 
e.S.S. Tahiti (1928), 28 S. R. NTk W. 
307 i 46 N. S. W. W. N. 74.— AUS. 

PART Vni. SECT. 2, SUB-SECT. 1.— C. 

6528 i. What must be included — 
Nam^ of wiinesaes.] — There is no rigid 
rule that such names must be given in 
the order for the commission. — 
Watkins (J. R.) Co. v, Oapferkt, 

n 3 D. L. R. 806; (1926) 2 

. R, 688,— 



V6L XXIL---^Evidenc6. Cases 6561a— 6866, 


6561a* .] — Be Tierney, No. 5873a, ante- 

6683a. Witness out of the ftirlsdiction.}— 

Appointment of an examiner to take orally 
the eTidence of a witness residing out of the 
jurisdiction of the ct. — C rofts v. Middleton 
(1852), 9 Hare (App. 1) XVIII. ; 22 L. J. Ch. 
706 ; 20 L. T. O. S. 189 ; 1 W. K. 74 ; 68 
E. B. 765. 

6649a. Application by Attorney-General — ^Afflldavit 
unnecessary.] — Where an information has 
been filed at the suit of the Crown by Her 
Majesty’s Attorney-General, acting in virtue 


of his ofiice, a rule for a mandamus may issue 
to Colonial judges, commanding them to 
examine witnesses in respect of such infor- 
mation, upon reading the roll containing the 
information, without the production of any 
affidavit whatever. — ^R. v, Douglab (1842), 
7 Jut. 305. 

6743a. Application alter judgment entered.] — 

COBBOLD V, Garrett, [1929] W. N. 16. 

6749. Add. Annotation : — Consd. He Potts, Ex p. 
Epstein v. Trustee & Bankrupt, [1935] Ch. 
334. 


Part IX. — Action for Perpetuation of Testimony. 


6823. Add. Citation : — affd. (1918), Times, July 24, 

H. L. 


6881a. Depositions In action to perpetuate 
testimony.]— Anson v. Tooth &; A.-G., 
[1917] W. N. 234 ; 143 L. T. Jo. 177. 


Part XI. — Colonial 

6851. Add. Annotation : — Consd. Elliot v. Joicey, 
[1935] A. 0. 209. 

6852a. .] — No doubt in the cts. 

below the law of Scotland is a matter of 
fact & must be vouched there by evidence or 
admission. But in your Lordship’s House the 
law of Scotland is a matter not of fact but of 
law, for this House is the commune fomim 
of both England & Scotland, So your lordships 
have judicial knowledge of the laws of both 
countries (Lord Macmillan). — Elliot v. 
Joicey, [1935] A. C. 209 ; 104 L. J. Ch. Ill ; 
51 T. L. R. 261 ; 79 Sol. Jo. 144 ; sub nom. 
He Joicey, Joicey v. Elliot, 152 L. T. 398, 
H. L. 

6861. To cross-reference following this case add 
now replaced, as to High Ct., by S. C, J. 
(Consolidation) Act, 1925 (c. 49), s. 102.” 


and Foreign Law. 

6861a. .] — ^A question of foreign law is 

matter of fact to be decided by a judge, not 
by a jury, upon the evidence given at the 
trial in each case. Former decisions upon 
similar questions, but upon other evidence, 
are not binding. — Lazard Bros. & Co. v. 
Midland Bank, Ltd., [1933] A. C. 289 ; 
102 L. J. K. B, 191 ; 148 L. T. 242 ; 49 
T. L. R. 94 ; 76 Sol. Jo. 888, H. L. ; affg., 
8. C. mib. nom. Lazard Bros. & Co. v. 
Banque Industrielle de Moscou, [1932] 
1 K. B. 617, C. A. 

6864. Add. Annotation : — Apld. R, i;. Moscovitch 
(1027), 44 T. L. R. 4. 

6865. Add. Annotations: — Apld. R. Moscovitch 
(1927), 44 T. L. R. 4. Expld. & Distd. 
Spivack V. Spivack (1930), 99 L. J. P. 52. 


PART VIII. SECT. 2. SUB-SECT. 1.— D. 

6540 i. What rmist be inserted — 
Names of wUnesses .] — There is no ri^rld 
rule that such names must he grlren In 
the commission. — W aticins (J. R.) 
Co. V. Caffbbky, [1925) 8 D. L. K. 
806 ; [19261 2 W. W. U. 688.— CAN. 

PART VIII. SECT. 3. SUB-SECT. 1. 

ai, .] — A clerk of the 

peace should not open a 'paoka«:e of 
documents taken on commission -with- 
out a iudffe's order. — Speyer v. R. 
(1931). 55 Can. C. O. 399.— CAN. 

PART Vin. SECT. 3, SUB-SECT. 2.— A. 

6681 vi. - — .] — Reid: whereas in 
the present case evidence hod been 
taken on commission & no objection 
had been raised, St the matter to be 
proved waa purely formal, the ct. was 
entitled to accept the evidence as 
jTritnd facie siiflaolent. — SopwiTH Avia- 
tion Sc Engineerinq €o., Ltd. v. 
Magnus motors, Ltd., 11928] N. Z. 
L. K. 433.— N.Z. 

so. May be put in by other Bide .] — 
Gainers v. Canadian northern Rt, 
Co., [1926] 3 D. L. H. 869.— CAN. 

PART Vm. SECT. 4. 

mi. For use of foreign court.] — Under 
Fox^gn Tribunals Evidence Act, 1866, 
the ct. Is empowered to order the 
examination oi witnesses within its 
jurisdiction, whose examination Is 
applied for by a ot. of competent 


jurisdiction in a foreigu country. — 
Lord Advocate, The Petitioner, 
11926] S. C. 608,— SCOT. 

PART Vin. SECT. 6. 

6739 i. Whether allowed to successful 
party — When order obtained by consent.] 
— A oommlsBion to examine a witness 
was granted of consent of parties 
in a case in which proof had been 
allowed by the sheriff-substitute. Tho 
allowance of proof was subsequently 
recalled by the sheriff, whose decision 
was affirmed on appeal. While the 
appeal against the sheriff’s Interlocutor 
was pending, the commission was 
executed : — Reid : in this particular 
case, the expenses of obtaining & 
executing the commission fell to be 
allowed, in respeot that it had been 
granted of consent. — Gilchrist v. 
National Cash Rbgistkr Co., [1929 J 
S. 0. 272.— SCOT. 


PART IX. SECT. 2. 

•p. To prove testamerUary capacity — 
WiM made before testator found insane.] 
—A suit will lie at the instance of an 
insane testator in his lifetime, to 
perpetuate tesiimony as to his tosta- 
mentary capacity at the time of Ms 
will, made befowj he was foimd insane, 
— Ranken V. Pearce (1927), 27 S. H. 
N. S. W. 410 : 44 N. S. W. W. N. 123.— 
AUS. 

PART XI. SECT. 1. 

sa. Jurisdiction to (frder.] — Rcld: 
even If It was within the power of the 
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ot. to examine foreign written law so 
as to ascertain what that law was, it 
was always competent, if the ct. con- 
sidered it necessary, to order a proof 
of foreign law, whether written or 
unwritten. — H igmjinbv. Ewing’s Trus- 
tees, [1925] S. C. 440.— SCOT. 

sr. Decree passed hy foreign Govern- 
ment before recognition.] — Obsorvations 
upon the powers & duties of the ct. to 
examine & construe for itself foreign 
written law : (1) where the expert 

evidence adduced to prove the law was 
conflicting, & (2) where the law under 
consideration was a decree abolibiiiug 
inheritance, which had been pawricii* 
by the Soviet Govt, of Kuesfa before 
its recognition by the British Govt. -- 
Kolbin & Sons v . Kinvioai: Co., 

11930) S. C. 724; affd., 11931) S. C. 
128.— SOOT. 


PART XL SECT. 2, 


^ — — ,) — The Snj)romo Ct. 

of Canada Is bom id to take jutiieia) 
notice of tho laws of all the provinces 
of ^be Dominion.— C anadian Pacific 
Rr. Co. V. J’ARENT (1917), 86 L. J. 
P. C. 1 33.— CAN. 


q i. .]— The cts. of one country 

do not take judicial notice of the laws 
of anoi>her country ; they mpst be 
proved like any other fact. — W alker- 
vn.LE Brew. (-)o. v. Mayrand, (1929 
2 D. L. K. 945 ; 63 O. L. R. 673 ; 
revag., [1928] 4 D. L, B. 500 ; 68 
O. L. R. 5.— CAN. 



Cases 6866— 6937a. English and Empire Digest Supplement. 


6866. Add, Annotation : — Retd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6867. Add, Annotation : — Retd. Bepublica de 
G^uatetaaia v, Nunez, [J927] 1 K. B. 669. 

6869. Add, Annotation : — ^Retd. Inverclyde v* 
Inverclyde, [1931] P, 29. 

6872. Add, Annotations : — Retd. Rc Annesley, 
Davidson v, Annesley, [1926] Ch. 692 ; Buerger 
V, New York Life Assce. (1927), 96 L. J. K. B. 
930. 

6874. Add, Annotations : — Consd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930; 
De Be^che v. South American Stores, Ltd. & 
Chilian Stores, Ltd., [1935] A. C. 148. 

6876a. .] — Pltf. divorced her husband in 

France & made a verbal agreement with 
him pending the divorce proceedings that 
she would not ask for alimony if he would 
promise to assist her when he should be in a 
position to do so, unless in the meantime she 
had married a wealthy man or had ceased to 
live a chaste life: — Held: (1) the validity 
in French law of such an agreement could not 
be presumed by the judge when the expert 
witnesses as to French law had given no 
evidence on the point ; (2) the French wit- 
nesses having returned to France after having 
given their testimony, it would not be just 
to allow the pleadings to be amended so as to 
allow further proof of the French law. — 
Dennistoun V, Dennibtoun (1925), 69 

Sol. Jo. 476. 

6880a. .] — Lazard Bros. & Co. v . Mid- 

land Bank, Ltd., No. 6861a, ante, 

6894a. ,] — In the absence of evidence to 

the contrary one must assume that the 
foreign law is the same as the English 
(Slbsser, L.J.). — The Torni, [1932] P. 78, 
90 ; 101 L. J. P. 44 ; 147 L. T. 208 ; 48 
T. L. R. 471 ; 18 Asp. M. L. C. 315, C. A. 

6898. Add, Annotation : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930, 

6900. Add, Annotation : — Apld. K. v, Moscovitch 
(1927), 44 T. L. R. 4. 

6901. Add. Annotation : — Refd. R. v. Moscovitch 
(1927), 138 L. T, 183. 

6904a. Legal adviser to Governor — Marriage 

in Malta.] — Gossage v, Gossage & Heaton 
(1934), 78 Sol. Jo. 551. 


6906. Add, Annotation :■ — Apld* Perry v. Equitable 
Life Assce. Society of U.S.A. (1929), 45 
T. L. R. 468. 

6907. Add, AnnotcUion : — Refd. Re Visser, Holland 
V, Drukker, [1928] Oh. 877. 

I 6916. Add. AnnotcUiona :-^Consd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Refd. Lazard Bros, & Co. v. Midland Bank, 
Ltd. (1932), 148 L. T. 242. 

6917. Add. Annotation : — ^Apld. Perry v. Equitable 
Life Assce, Society of U.S.A. (1929), 45 
T. L. R. 468. 

6917a. As to law of Russia.] — Perry 

V, Equitable Life Assce. Society op United 
States op America (1929), 45 T. L. R. 468. 

6918. Add, Annotations: — As to (1) Refd. R. v. 
Moscovitch (1927), 138 L. T. 183. As to (2) 
Consd. Buerger v. New York Life Assce. 
(1927), 96 L. J. K. B. 930. Refd. Lazard 
Bros. Sd Co. V. Midland Bank, Lid. (1932), 
49 T. L. R. 94. 

6923. Add. Annotation : — Refd, Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6928. Add. Annotation : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6937a. .] — Reaps, were jointly bound to fulfil 

the obligations contained in leases of pre- 
mises in Santiago de Chile granted by the 
X)redecessors in title of applts. The leases 
provided the following way in which the 
rents should be payable : “ Payment shall 
be effected monthly in advance in Santiago 
de Chile on the first day of each month by 
first-class bills on London.’* In 1931, Chilean 
legislation supervened which resps. main- 
tained prevented them from acquiring foreign 
exchange in Chile or from paying the rents 
in Chile by drafts on London without the 
authorisation of the committee established 
by the legislation to control exchanges, & 
that requests by them for such authorisation 
from time to time had been refused by the 
committee. The Chilean legislation estab- 
lished a control of international operations 
of exchange &; the transfer of funds abroad, 
entrusting such control to a committee or 
commission. The legislation defined inter- 


PART XI. SECT. 3. 

6869 Vi. .) — The canon 

law of the Homan Catholic Church is 
foreigm law, which must be proved as 
a fact & by the testimony of expert 
witnesses acoordinff to the well -settled 
rules as to proof of foreiern law. The 
loreifrn law applicable to a case must 
be taken from the statement of the 
expert witness as to what the law is, 
& not from text-books or codes 
referred to by him. — O’Callaghan 
V . O’Sullivan, [1925] 1 I. K. 90.— ^IR, 

PART XI. SECT. 4, SUB-SECT. 2. 

6890 XV, .] — The genera^ 

foreign law is presumed to be the 
same as our own ; the onus of 
proving that it is different is on those 
who contend that it is. — K ey v. Key, 
[1930] 3 D. L. R. 327 ; 65 0. L. R. 
232. — CAN. 

PART XI. SECT. 5. SUB-SEOT. 2. 

• I. .] — The opinion of a 

lawyer alone does not prove the law — 
he must be In a position to testify that 
such is in fact the law. — W kstgate v. 


Harris. [1929] 4 D. L. R. 043 ; 64 
O. L. R. 358.— CAN. 

a i. — The Crown in 

a trial for bigamy oaUed a Roman 
Catholic priest, a native of Yugoslavia, 
who produced what purported to be a 
certified extract from the marriage 
register of a parish in Yugoslavia, 
showing an ennr which the accused 
admitted was that of his own marriage 
with a woman in that country. The 
witness himself had not officiated at 
the ceremony. He stated that he was 
well acquainted with the priest who 
had issued the oertfficate, & that he 
could Identify the signature thereon. 
The identity of the parties was 
established : — Held : the priest, who, 
on being recalled, stated that the 
parish priest was paid a fee by the 
Government for keeping the renter 
&: issuing oertliloateB of marriage &; 
that such certfficates were accepted in 
the Ota. of Yugoslavia in proof of the 
marriage, was an expert qualified to 
testify as to the marrlaro law of 
Yugoslavia. — R. v . Ilich, [1935] N. Z. 
L. R. 90.— N-Z. 

b i, — Foreign law, being 
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a question of fact, must be proved as 
any other fact by a competent & 
qualified witness. Any person whoso 
occupation makes it necessary for him 
to have knowledge of the law of such 
foreign country may be a competent 
& qualified witness, the competency 
& qualification being a matter for the 
appreciation of the ot. — Hanson v. 
Collette (1931), 5 M. P. R. 363.— 
CAN. 

b il. Bolder of position requiring 

knowledge of law,] — In order to prove 
the law of a foreign country it is not 
necessajry that the witness should be a 
lawyer actually practising his pro- 
fession in that country ; but, inasmuch 
as foreign law is a question of fact 
which must be proved as any other 
fact by a competent & qualified wit- 
ness, any iierson whose occupation 
makes it necessary for him to haVo 
knowledge of the law of such forelm 
country may be a competent & quali- 
fied witness, the competency 5c qualifi- 
cation of such witness being a matter 
for the appreciation of the ot. — Gold 
V . ReinblaTT, [1929] 1 D. L. R. 959 ; 
S. C. R. 74 ; dffg.. 45 Que. K, B. 136; 
revsg ,, Que. S. 0. 17. — CAN. 
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national exchange transactions as “ the pur- 
chase & sale of all kinds of currency & gold 
in any form &; the hills of exchange, cheques, 
drafts, letters of credit, telegraphic orders, & 
document of any other natui'e requiring the 
transfer of funds from Chile or vice versa.” 
Conflicting evidence by Chilean exports wa§ 
given as to the meaning in Chile of first-class 
bills on London. The evidence accepted was 
that “ payable in Chile in first-class bills on 
London ” had a special mercantile meaning 
in Chile, namely, “ bills drawn in Chile by 
one or other of a select list of bankers & 
mercantile houses in Chile upon one or other • 
of a select list of bankers & mercantile houses 
in London ” & these were known technically 
as F. C. L. bills. An advocate in Chile who 
had been Minister of Justice gave evidence 
that the F. C. L. bills came within the mis- 
chief of the Chilean legislation : — Held : 
(1) the conditions precedent to the admis- 
sibility of evidence as to the meaning in Chile 
of first-class bills on London had been ftil- 
fllled, namely, the evidence did not conflict 
with a statutory definition, was of a usage 
common to the place in question & ex poinded 
without contradicting the terms of the con- 
tract ; (2) though witnesses could be called 
to prove foreign law, the ct. was at liberty 
to look at a translation of the passages in 
question & to consider what was their proper 
meaning, but the ct. would have regard n<it 
only to its own view of the foreign law but 
to the interpretation put upon it by a com- 
petent foreign authority. — De BetSche v. 
South American Stores (Gath Chaves), 
Ltd., (fc CiiiiAAN Stores (Gath & Chaves), 


Ltd., [1935] A. C. 148; 104 L. J. K. B. 101 ; 
1,52 L. T. 809 ; 51 T. L. K. 189 ; 40 Corn. 
Cas. 157, H. L. 

6957a. Document under seal of U.S.A. — Photo- 
static copy— Certlflcate of naturalisation.] — 

At the trial of applt., who was a British sub^ 
ject by birth, for an offence against art. 6, 
para. 1 (a) of Aliens Order, 1920, for 
making an untrue statement for the purpose 
of procuring a passport, the prosecution en- 
deavoured to prove by means of a photo- 
static copy of a certificate of naturalisation 
authenticated by the seal of the United 
States of America that applt. had lost hi.s 
British nationality. Applt. was convicted 
on both charges, <fc on appeal it was conceded 
by the Crown that the document ought not 
to have been admitted in evidence, inasmuch 
as the mode of authenticating the document 
did not fulfil the requirements of Evidence 
Act, 1851 (c. 99), s. 7 : — Held : though the 
prosecution might have proceodi3d at the trial 
on the basis that under Aliens Restriction 
Act, 1914 (c. 12), s. 1 (4), the burden of 
proving that he was not an alien lay on 
applt., they had not taken this course, but 
had themselves accepted the burden of proof 
& endeavoured to discharge it by putting in 
evidence an inadmissible document, accord- 
ingly the conviction must be quashed. — R. 
V. JBeadon (1938), 24 Cr. App. Rep. 59, 
0. C. A. 

6957b. Secondary evidence -When admissible. 1- 

FINSK’A ANGEARTYCiS A/B ?\ HaRTNC HroS. 
A Co., Ltd. (1987), 157 L. T. 5S5 ; 51 J.. H. 

147 ; SI Sol. Jo. 1022. 


PART XI. SECT. 8. SUB-SECT. t. 

6939 xi. .] — Tilton v. McKav 

(1874), 24 C. P. 94.— CAN. 

PART XI. SECT, 10. 

s V. Who may refer — Lord Ordinary,] 


— Held : while it was to a “ .superior " 
ct. of another part of the Dominions 
that a remit in terms of British Law 
AHcertalument Act, IS.OB, s. 1, fell to be 
made, nevertheless the Interlocntor 
making the remit, in view of the 


expression “ any ct."* in sect. I, might 
competently be pronounced by a J^ord 
Ordinary without the intervention of 
the Inner House. — JVIaco.misii'h Exons. 
V. Jones, 11932] S. C. 108.— SCOT. 
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Vol. 3EXin. Cases 4a— 160. 


EXECUTORS AND ADMINISTRATORS. 


Part I. — The Office of Executor or Administrator. 


4a. Limitation of number— Appointment of four 
general executors — ^Limited appointment of 
fifth — Invalid.] — A testator by his will ap- 
ointed four persons as exors. & trustees of 
is will, & after certain bequests appointed 
a, fifth person literary exor. in respect of 
certain papers. The usual exors.’ oath was 
sworn by the four general exors. for the 
purpose of a grant to them of the estate save 
& except the papers in respect of which the 
fifth person was appointed literary exor. 
The oath was refused by the Registry on the 
groimd that by reason of Jud. Act, 1925 
(c. 49), s. 160, one of the five exors. must 
renounce. The exors. applied to the ct. 
asking that the oath tendered by them might 
be received : — Held : as the oath asked in 
effect for grants to five exors. it contravened 
Jud. Act, 1925 (c. 49), s. 160, ought not 
to be received. — In the Estate of Holland, 
(lOliBJ AIJ E. R, 13 ; 105 L. J. P. 113 ; 155 
L. T. 417 ; 53 T. L. R. 3 ; 80 Hoi. .Jo. 8.38. 

10. Citations : — For “ 3 PhiUim.” read “ 8 
Phihim.” 

16. Add. Annotation : — Refd. Palin v. Ponting, 
[1930] P. 185. 

17a. .] — In the Goods of Evans (1923), 128 

L. T. 669. 

17b. Appointment written In margin.] — An 

appointment of exors., written vertically in 
the margin of a will, excluded from the 
rebate, there being no signature at the 
ottom of the clause in the margin. — In the 
Goods ofTooKEY (1847), 5 Notes of Cases, 386. 

54a. S. P. In the Goods of Coles (1871), L. R. 2 
P. & D. 362 ; 41 L. J. P. ^ M. 21 ; 25 
L. T. 852 ; 36 J. P, 120 ; 20 W. R. 214. 

AnThotation : — Refd. Foundling Hospital tJ. Crane (1911), 105 
L. T. 187. 

63a. .] — In the Goods of Way, 

[1901] P. 345 ; 71 L. J. P. 13 ; 86 L, T. 643 ; 
17 T. L. R. 758. 

183. Add. Annotation : — Folld. Re Hack (A.) 
(1930), 169 L. T. Jo. 284. 


la. Effect of death of husband In wife’s life- 

time.]—!^ Hack (A.) (1930), 169 L. T. Jo. 284. 
la. Grant to trustees of settlement as special 
executors — Incapacity of one — Fresh grant to 
continuing special executor — Jointly with 
ordinary executor.] — Probate of the will of 
deceased was granted to A. B. his exor. 
save & except settled land vested in deceased 
settled previously to his death & not by bis 
will. Deceased appointed no special exor. 
At his death the tnistees of the settlement of 
the land were C. D. & E. F., &; a grant of 
probate was made to them as special exors. 
limited to the settled land. Before the 
administration of the estate was complete, 
C. D. became incapable of acting in the 
trusts & A. B. was appointed in his place 
for the purposes of the Settled Land Act, 
1925. On motion to revoke the grant of 
probate to the special exors. & for a fresh 
' grant limited to the settled land to E. F. 
along with A. B. : — Ordered that the grant 
of probate limited to the settled land be 
revoked fresh probate granted to E. F., 
power being reserved to C. D. to apply for 
probate on his recovering capacity, & it was 
further ordered under Administration of 
Estates Act, 1925 (c. 23), s. 23 (2), that A . B. 
be appointed as a special personal repre- 
sentative in respect of the settled land 
jointly with E. F. & that the grant to E. F. 
after it had passed the seal be noted accord- 
ingly, the security, if any, to be given by 
A. B. to be settled by the registrar. — In the 
Estate 0 / Clifton, [1931] P. 222 ; 100 L. J. P. 
121 ; 146 L. T. 14 ; 47 T. L. R. 618. 

134b. Reservation of power to 

apply on recovery of capacity.] — In the Estate 
of Clifton, No. 134a, ante. 

134c. Application to Ohancery 

Division for leave to apply to Probate Division.] 
— Be Clifton, Duckworth v. Fair, [1931] 
W. N. 202. 

160. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 


PART I. SECT, 1. 

■X. Nature of o3ce .] — The office of 
exor. is an adminiatrativo appointment, 
not a benefit, & a widow who has been 
appointed oxtrix. under her husband's 
will is not bound to elect between 
oooopting the office & claiming her 
legal rights. — Smart v. Smart, [1926] 
S. C. 392.--S0OT. 

PART I. SECT. 2, SUB-SECT. 1. 

sy. Public Trustee.] — Testator, domi- 
ciled In the Irisb Free State, appointed 
the Public Tnistee to be his exor. & 
trustee : — Held : neither the Irish 
Public Trustee nor the English Public 
Trustee could aoc^t the appointment. 
*— In the Goods of Lkeson, [19281 I. B. 
168.~-IR. 

PART I, SECT. 3. SUB-SECT. 

8K. Eight of testator to delegaie.y*- 
The power of appointing exora, may 
lawfully be delegated, & the time 
during which they are to act may be 
VtmitM either as to beginning or end.— 


Re Clkohorn. [1931] 2 D. L. B. 865 ; 
O. B.. 31.— CAN. 

PART I. SECT. 8, SUB-SECT. 2.— 
A. (a). 

42 V, .] — Testator be- 

queathed two farms of land to F. & T. 
In trust for his wife & family ; he 
directed that the farms should bo sold 
& that the proceeds should be divided 
by his exors. The will contained no 
appointment of exors. *. — Held : that 
F. & T. were entitled to probate as 
exors. according to the tenor. — In the 
Goods of Dbumm, [1931] N. I. 12.— IR. 

47 i. S'. P. Be Maurat Estate 
(Saak.), [19271 3 W. W. B. 18.— CAN. 

PART I. SECT. 8, SUB-SECT. 2.— 
A. (b). 

so. Vnirersai legaise — Trust to diMe 
between legatee d: others.]— A will 
iNeading, “ I bequeath all my estate 
to Mrs. S. to he divldc3d etiually among 
Min. S, & her brothers & Bi«tcr .* — 
Held : not to constitute Mrs. S. an 

1 


extrlx. according to the tenor of the 
will.— Be McMillan, [1925] 3 W. W. If. 
584.— CAN. 

PART I. SECT. 4, SUB-SECT. 1.— A. 

•d. Appomiment of executors for N ew 
Zealand property <S: executors for English 
property — Probate, granted to New Zea^ 
land exeerdors. }— Where testator dies 
domiciled in England, leaving property 
In New Zealand in England, & having 
by Kia will appointed separate exors. 
to deal with his New ZetiJand <Sc hia 
English property, a ot. in New Zealand 
may grant probate to the Now Zciiland 
exors. in ruspe(‘t of fho property within 
the ^irlsdietion. reserving leave to the 
English oxora. to apply in England for 
probate in respect of the remainder of 
the property. For the purpose of 
facilitating the latter appln. the Now 
Zealand cl. may permit the removal 
from Its file of the original will upon 
condition that an exact copy of such 
will, certified by the Registrar, be left 
upon the file of the local ct. — Re 
Wwghton, [1029] N. Z. h. B. 964—1 



Cases 161—677. 


English and Empire Digest Supplement. 


151. Add, Annotation : — Retd. Jenkuis v, Jenkins, 
[1928] 2 K. B. 601. 

152. Add, Annotations : — Apld. Re Oomberbach. 
Saunderson v, Jackson (1929), 73 Sol. Jo. 403, 
Refd. Jenkins r. Jenkins, [1928] 2 K, B. 501. 

163. Add, Annotation : — Generally, Held. Jenkins 
V, Jenkins. [1928] 2 K. B. 601. 

154a. Appointment of one of several makers of 

promissory note.] — During the lifetime of 
testator the exor. named in his will three 
other persons made a joint & several pro- 
missory note payable to him. After the 
death of testator & probate of the will the 
exor. brought an action on the promissory 
note against one of the other makers thereof : 
— Held : the action was not maintainable, 
inasmuch as the effect of pltf.’s appointment 
as exor. was ( 1 ) at common law that the debt 
was discharged by release at the dat/C of the 
death of testator, & (2) in equity that it was 
discharged by payment at the date of probate, 
so that in either case the debt had ceased to 
exist before the action was brought. — 
Jenkjns V, Jenkins, [1928] 2 K. B. 501 ; 97 
L. J. K. B. 400 ; 139 L. T. 119 ; 44 T. L. R. 
483 ; 72 Sol. Jo. 319, D. C. 

165a. Appointment of wife of debtor.] — Re 

Price, Price v. Price (1879), 11 Ch. D. 163 ; 
48 L. J. Ch. 478 ; 40 L. T. 608 ; 27 W. R. 
698, C. A. 

165b. .]“~-.Tenkin8 V. Jenkins, No. 154a, ante. * 

181a. ^ After intermeddling.] — An indi- 

vidual & a bank having been appointed exors. 
& trustees under a wUl, the individual exor. 
intermeddled technically with t)ie estate, & 
both of them subsequently refused to act as 
exor. or prove the will. By a codicil testator 
dii’ected that in the event of a “ vacancy ” 
occurring “in the office of the individual 
exor. & trustee whether from death, resigna- 


tion, refusal to serve, inability to act, or 
otherwise,’* one of two named persons, in 
the order named, should fill the vacancy, 
^he first named person renounced : — Held : 
the ct. was entitled to appoint one of the 
substituted exors. & probate was granted 
to the second named person on his applica- 
tion. — In the Estate of Freeman (1931), 146 
L. T. 143 ; 48 T. L. R. 1 ; 76 Sol. Jo. 764. 

209a. S. P. Anon. (1806), 12 Ves. 4 ; 33 E. R, 2. 

Annotation : — Refd. Browell u. Reid (1842), 11 L. J. Ch. 272. 

238. Add, Annotation : — Consd. In the Estate of 
Dinshaw, [1930] P. 180. 

258. Add, Annotation : — As to {!) Refd. Jenkins v, 
Jenkins, [1928] 2 K. B. 501, 

296. Add, Annotation : — Refd. Re City Equitable 
Fire Tnsce., [1925] Ch. 407. 

425a. Exercise of option to purchase by surviving 
partner — Notice to executor before probate — 
Validity.] — Under a partnership deed the 
surviving partner had an option of acquiring 
the deceased partner’s interest at a valuation 
on hivS giving to the “ personal representa- 
tives ’’ of the deceased partner notice within 
three months from the death of such partner. 
The notice was given within the time, but 
before the exors. had obtained probate : — 
Held : the notice was properly given, & 
the option had been dulv exercised. — 
Kelsey v, Kelsey (1922), 91 L. J. Ch. 382 ; 
127 L. T. 86. 

427. Add Citations : — Moore, K. B. 146 ; sub 
nom, Russel v. Prat, 1 And. 177 ; on appeal 
(1589), 1 Leon. 193, Ex. Ch. 

492. Add. Annotation: — .4s to (2) Refd. Macleay 
r. Treadwell, [1937 J A. C. 626. 

493. Add. Annotation : — Refd. Re Wells, Swin- 
bume-Hanliam v. Howard, [1933] Ch. 29. 

677. Add, Annotation : — Refd. Re Simms, Ex p. 
Trustee, [1934] Ch. 1. 


PART I. SECT, 9. 

202 i. Jurisdiction to release — Surro- 
gate court,] — A Hurrograte ct. Judge has 
no power to make an order releasing 
exors. “ from their exorshlp,*' — Re 
Denton Estate (Sask.), [1926] 3 
W. W. R. 186.-~CAN. 

0 i. .] — Under the discretionary 

power given him by 'rnistee Act, 
li. S. S., 1920 (c. 75). 8. 71, the judge 
appointed a judicial trustee in place of 
ail extrix. — S mall v. Packard, [1925] 
1 W. W. R. 89 7. --CAN. 

1 (p. 46) i. Executor — Desiring 

to he released — Co-executor necessary 
•party,] — When Home of several oo- 
exors. apply to be released from the 
trust, tlie ct. will require the other co- 
exors. to bo brought before the ct. 
before they will refer it to a master to 
report on suitableness of persons to be 
substituted. — Re Tobin’s Estate 
(1858), 3 N. S, n. (2 Thom.) 338.— CAN. 

1 (p. 46) li, Conduct of co- 

executor prejudicial to trust property .] — 
On the appin. of an exor. held that an 
order should go for the removal of his 
CO -exor. on the ground that the latter’s 
conduct had been such as to 
endanger the trust property, although 
nothing In the nature of framl or dfis- 
honosty was Imputed against him. — 
Re SOMKiiSET Estate, fl028I 2 
W. W. R, 697 ; 40 Man. L, R, 566.— 
CAN. 

86. Contested motion — Costs of ,] — 
The coats of a contested motion, for 
the removal of an administrator &c 
the appointment of another In his place, 
should not be taxed as between solr. 
& client. — Re Gammon Estate, Patnb 
V. Gammon, [1927] 2 D. L, B. 605 ; 


[1927] 1 W. W. R. 500 ; 38 B. C. R. 
153,— CAN. 

sf. Order for made upon originating 
notice — Direction to pass ncamvls — 
ct* replace trust fund.] — An order under 
Trustee Act, R. S. O. 1927. c. 150, s. 36, 
for the removal of an exor., may now 
be made summarily upon originating 
notice. An order removing an exor. 
& trustee lilrected him to pass his 
accounts. It was not denied that he 
was liable for the loss or jeopardy of a 
considerable sum of money. He made 
« claim for the statutory compensation 
for his services which was nut admitted ; 
& he was required, pending the taking 
of the accounts, to replace the trust 
fund for which be was not able to show 
any security in hand. — Re PATTEiiaoN, 
[19281 3 D. L. II. 197 ; 62 O. L. R. 
255.— CAN. 

PART I. SECT, 10, SUB-SECT. 1.— €. 

274 ia. S. P. Public Trustee v. 
Registrar-General of Land, [1927] 
N. Z. L. R. 839.— N.Z. 

PART I. SECT. 12. SUB-SECT. 1. 

Bg. What amounts to renunciation — 
Right reserved to infant to come in <C* 
prove.] — Probate was granted to adult 
exors.. reserving to Infant exor. a 
right to be admitted to executorship 
upon attaining majority ; — Held : as 
the infant exor. had not declined to 
prove the will, & his right to prove was 
reserved to him by the letters probate, 
bis minority did not prevent his taking. 
— Wf Gbacey (1928), 63 O. L. R. 218.— 
CAN. 

PART L SECT. 12, SUB-SECT. B.— A. 

4 1. — —.] — The ot. In a proper case 


will allow an exor. who has ronoimced 
Ijrobate to retract his renunciation. — 
Re Poster, [1930] N. Z. L. K. 60.— 

N.Z. 

PART I. SECT, 13, SUB-SECT. 2. 

n i. .] — The exor. named 

in a will represents the ostat/C of 
deceased for all purposes, oven before 
probate of the will is taken out. The 
taking out of probate establishes the 
will from the date of the death of 
testator. & thei'eby all Intermediate 
acts of the exor. in oonnection with the 
estate are validated. — Meghraj v. 
Krishna Chandra Bhattaoharji 
(1923), I. L. H. 46 All. 286.— IND. 

r i. -- — .] — Re Croft Estate, [1937] 
1 W. W. R. 463 ; 51 B. C. R. 359.- - 
CAN. 

PART 1. SECT. 13, SUB-SECT. 8.— B. 

471 f. General rule.] — Although an 
exor., who elects to act, may be sued 
before probate, the ot. has no juris- 
diction over a person as exor,, who has 
obtained a grant of probate in a foreign 
country, unless there were assets of 
testator within the jurisdiction at the 
time ot his death, In respect of which 
the ct. may reasonably aBsumo that the 
exor. will clothe himself in due course 
with the necessary representative 
character by an application for piobato 
or the reseuling of the foreign probate. 
— Nagel v. Hough (1927). 27 8. R. 
N. 8. W. 418 ; 44 N. S. W. W. N. 121.- - 
AUS. 

PART I. SECT. 14, SUB-SECT. 8.— A. 

bi. .] — Letters of administration 

relate back to the death of the Intesta te 
BO as to enable the administrator to 
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Part II. — Probate and Letters of Administration. 


701. Before this case add : — 

Grant of probate or administration where no 
estate.] — See Administration of Justice Act, 
1925 (c. 55), s. 2 (1). 

718a. .] — Chambeblajn v. Agar 

(1813), 2 Ves. & B. 269 ; 35 E. R. 317. 

Annotation : — Refd. Briggs r. Ponay (1849), 3 De G. & Sra 
525. 

734a. .] — In the Goods of Sergeant 

(1872), 20 L. T. 669 ; 36 J. P. 696 ; sub nom. 
In the Goods o/ Serjeant, 20 W. R. 872. 

771a. Letters referred to must be produced 

or accounted for.] — On an application for 
leave to depose as to the deatn of a person 
who had disappeared, the affidavit of appct. 
referred to letters from that person which 


were not produced or accounted for, &; did 
not explain the delay which had occurred 
in making the application, & there was no 
corroborative statement of belief of the 
death : — Held : the hearing must be ad- 
journed for a further & better statement. — 
In the Goods of Clarke, [1896] P. 287 ; 00 
L. J. P. 9. 

774a. S. P. In the Goods of Barber (1880), 11 
P. D. 78 ; 50 L. T. 891 ; 35 W. R. 80. 

I 784. Add, Anyiotation : — Refd. Lai Chand Marwari 
V. Mahant Ramrup Cir (1925), 42 T. L. R. 
159. 

858. Citation : — For “ 31 Ch. D. 177 ” read “ 24 
Ch. D. 177.” 


bring action in respect of matters done 
between the death & his appointment. 
— Dok d. MoKinlat V. Eliaott (1851), 

3 Nfld. L. K. 180.— NFLD. 

PART I. SECT. 14. SUB-SECT. 3.— 
B. (b). 

•h. Liability on agreement — Entered 
into before grant,] — Larky v. Baker 
(1902), 7 Terr. L. R. 145.— CAN. 

Bk. Action on life assurance policy .] — 
Pltf., the only child of J., who on 
Sept. 30, 1920, as the result of an 
accident, died. Intestate & a widower, 
commenced this action on Nov. 26, 
1926, upon an accident insurance 
policy Issued by defta. upon the life 
of J. Pltf. was not named as bene- 
ficiary in the policy. On May 9, 1927, 
while the action was pending, pltf. 
obtained from a Surrogate Ct. letters 
of administration to the estate of J., &, 
when the action came on for trial, in 
1928, applied for leave to amend the 
proooedings by describing himself as 
the administrator of the estate of J. : — 
Held : the amendment should be 
allowed & pltf. awarded judgment for 
the amount of the policy. The letters 
of admini.stration related back so as to 
validate the action already commenced 
by pltf. — Johnson v. General Acc. 
AssVe Co., [1929] 1 D. L. 11. 597 ; 
63 O. L. R. 296.— CAN. 

PART I. SECT. 16, SUB-SECT. 2. 

g i, ,j — Held : the sale of the 

reversion In a term of years, under a 
a. fa, on a judgment against an exor. 
de son tori, was a valid sale os against 
tbe rightful administrator. — Bain v, 
McIntyre (1867), 17 C. P. 500. — CAN. 

603 i. When binding — When lawful,] 
— An exor. de aom tort is not necessarily 
a wrong-doer & his possession cannot 
always be r^arded as wrongful at its 
Inception. His intentions m respect 
of the acts attributed to him must be 
taken into account, to determine when 
the conversion took place & as on what 
date liability Is to be fastened on him. — 
ShiVaprasao Singh v. Prayaoko- 
ftLARE Debee (1933), X. L. R. 61 Calc. 
711.— IND. 

618 i. Rights of buyer from executor 
de eon tort ,] — Trusts &. Guarantee 
Co. V. Nelson, [19301 3 W. W. R. 241 ; 

4 D. L. R. 1032 ; revsg,, [1930] 3 
D. L. R. 985.— CAN. 

b1. On whom binding — Third party — 
Estoppel.}— Where a buyer of goods 
under a conditional sale agreement 
induces a buyer of the same goods from 
him under a similar agreement to 
deliver up the goods to the exor. de 
son tort or the original seller in settle- 
ment of his, the first buyer^s olaim, he 
wUl not be allowed, in an action against 
such second buyer, to deny the 
authority of tbe exor. de son tort to 


take over the goods. — Larson v. 
Coates (Bosk.), [1926] 4 D. L. R. 561 ; 
[19261 3 W. W. R. 397.— CAN. 

am. Administrator of estate — 

Onus on administrator.] — Deft, had 
bought throe horses & other animals 
imder a conditional sale agreement. 
The present action was brought by 
the administrator of tbe seller for the 
balance due under the agreement. 
Deft, pleaded that the exor. de son tort 
of the seller had taken the horses in 
satisfaction of the indebtedness out of 
tbe possession of a man to whom deft, 
had sold them. The authority of the 
exor. de son tort to take the chattels 
& so bind the administrator was 
established by a prior decision in an 
action by the deft, herein against the 
buyer from him. There was no evi- 
dence herein os to what the exor. 
de son tori did with the chattels : — 
Held : the burden of proving that the 
exor. de son tori had complied with the 
terms of the agreement & of Conditional 
Sales Act as to retention of the chattels 
ifc notice of their sale was on pltf. 
herein, the administrator. — National 
Trust Co., Ltd. v. Larson, [1928] 
3 W, W. R. 723.— CAN. 

PART I. SECT. 15, SUB-SECT. 4.— 
B. (a). 

m i. .] — In an action by a 

creditor of a deceased against an exor. 
de son tort it is proper to sue deft, as 
executor as well as personally , it if 
pltf. establishes his claim the Judgment 
should be that the amount thereof be 
paid out of the asseta of deceased, if 
deft, have so much, &, if not, then out 
of deft.’s personal assets. — Burns P. 
& Co. V. CZERNIJ, [1928] 4 D. D. R. 
854 ; [19281 3 W. W. R. 294.— CAN. 

PART II. SECT, 1, SUB-SECT. 1.— 
A. (a). 

697 i. Construction of documents — 
Only for purposes of admission to pro' 
bate.] — Nandkishore Lal v, Pasupati 
Nath Sahu (1928), I. L. R. 7 Pat. 39C. 

—IND. 

sd. Will already administered — Not 
matter of constructiAm,] — Testator had, 
by his will, bequeathed his farm to his 
son J. on condition that be should 
reside on the farm & assist in the 
management thereof until he attained 
twenty years, with a gift over to 
testator’s son W. in the event of this 
condition not being fulfilled. In 1928 
J. attained twenty-one years, where- 
upon the surviving trustee of the will 
gave him possession of the farm. On 
the death of J. in 1930, W. brought a 
summons for the construction of the 
will. It was contended that J. was 
not entitled to the farm by reason of 
the fact that he had failed to comply 
with the conditions of the bequest. 

3 


Pltf. submitted that the ct. had juris- 
diction to determine the matter either 
under K. S. C., Ord. 54a, r. 4 or Ord. .55. 
r. 4 : — Held : the trustee having 
administered & allowed J. Into i>oh- 
session the question at Issue was not a 
proper one to be determined on an 
ori^nating summons either as a matter 
arising In the administration or upon 
the construction of the will. — VVioht- 
MAN V. Cousins, [19311 N. I. 138; 
affd., [1932J N. I. 61.— IR. 


PART n. SECT. 1, SUB-SECT. 1.— 
A. (b). 

703 i. Eor letters of administration 
— Grant required to assist jirosecuiion 
of claims abroad. ] — It is not the duty of 
the ct., by determining the abstract 
question who is the deceased’s proper 
representative, to assist such repre- 
sentative to prosecute claims to titles 
& property abroad . — In the Goods of 
OAivn’BELL Wilson, [1929] S. R. (Q.) 
59.— AUS. 


PART 11. SECT. 1, SUB-SECT, 1.— D. 

0 i. .] — The judge of a Surrogate 

Ct. cannot adjudicate on a claim to 
moneys of a deceased person under an 
alleged donatio mortis causd. — Re Gra- 
ham (1911), 25 O. L. 11. 5.— CAN. 


PART II. SECT. 5, SUB-SECT. 1. 

sg. Will mutilated — By accident .] — 
Testator made a 'will, wbloh was dis- 
covered, a year after his death, muti- 
lated hy the destruction of parts 
thereof containing certain words of the 
will. The state of the wUl when dis- 
covered was due to the way in which 
it had been kept by testator. Testator 
bad also made a draft will, as well os 
a pretended will, but no copy of his 
last will, & no oral evidences as to the 
precise form of the last will as It stood 
before becoming mutilated was forth- 
coming. The ct. made an order for 
probate of the will, in so far as the 
same was legible, & so far ns the same 
was Illegible, in the words & figuros 
contained in a copy of the will which, 
as regards the inissJ ug portions, had 
been reconstructed from the cojitoxt 
of the will, from the draft will A from 
the pretended \vill.~-yn the Goods of 
Wright (1908), 44 I. L. T. 1.37. — IR. 

glc. JnfrtUionally.} — Testator 

made a will. SubsequenMy he stated 
to w’^nosses that l«e had cut a certain 
boncficiary out of his will. /Fo one of 
these witnesses, after having stated 
what he had done, he showed a strip 
of paper, which he Informed the 
witness was the pierce of his will which 
ho had cut out, & which he thereupon 
threw into the tti’e, where the witness 
saw it burning. After his death, on 
the will being opened, it W6i8 found to 
have a piece out out of It, Probate 



Oases 884— 988a. 


English and Empire Digest Supplement. 


884. For “ WIU proved in France.]” 

read “ — — WUl proved In France.]*^ 

885* Fop “ ^ .]** read ** 

902. Add* Annotation : — Refd, Smith v, Thompson 
(1931), 146 L. T. 14. 

911a. Who Is — Holder ol ofOce anointed 

executor.] — ^Where the holder of an office has 
been appointed exor., the person entitled to 
probate is the holder of that ofifice, not at 
the time when the will was executed, but at 
the date of testator’s death . — In the Estate of 
Jones (1927), 43 T. L. R. 324. 

912. Add* Annotation : — Consd. In the Estate of 
Dinshaw, [1930] P. 180. 

919a. Power to act as executor given by Act 

of Irish Free State.] — By Public Trustee Act, 
1906 (c. 65), & Ihiblic Trustee (Custodian 
Trustee) Rules, 1926, r. 30, made thereunder, 
a corpn. constituted under the law of the 
United Kingdom or any part thereof & having 
a place of b\isiness there & empowered by ite 
constitution to undertake trust business 
within the meaning of Public Trustee Act 
&) the rules in question is expressly empowered 
to act as trustee &> exor. & administrator, & 
power to grant representation to a trust 
corpn. is conferred by Supreme Ct. of Judi- 
cature (Consolidation) Act, 1925 (c. 49), 
s. 161. By an Act of the Irish Free State 
passed in 1929, after the separation from 
Great Britain, the Bank of Ireland was for 
the first time authorised to act as exor. or 
administrator. The Bank of Ireland has 
places of business in Northern Ireland, there- 
fore in the United Kingdom. A testator 
domiciled in the Irish Free State, by his will 
dated in 1931, appointed the governor & 
CO. of the Bank of Ireland his exor. Amongst 
the assets was personal estate domiciled in 
England. As a preliminary to the issue of 
a grant of probate in England to the English 
estate the Bank moved for leave to swear 
by its representative that it fulfilled the 
definition of a “ corpn.** in the Acts & Rules : 
— Held : the Bank having been empowered 
to tmdertake the business in question only 
since the establishment of the Irish Free 
State, had that power within the Free State 
only & was not for the purpose of the motion 


a ** corpn. constituted under the law of the 
United Kingdom or any part thereof,’* & 
the motion accordingly failed* — Be BaniiOW 
(H. T.), [1933] P. 184 ; 102 L. J. P. 84 ; 149 
L. T. 456 ; 49 T. L. R. 544 ; 77 Sol. Jo. 624. 

924a. .]— Ct. of Probate Act, 1867 (c. 77), 

s. 73, confers wide powers on the ct. Under 
it an exor., not willing or competent to take 
probate, may be replaced by an administrator 
to be appointed by the ct., if it shall appear 
to be necessary or convenient by reason of 
special circumstances. Misfeasance on the 
art of an exor. with regard to the estate of 
is testator is a ground for proceeding under 
the sect., even after the exor. has inter- 
meddled. 

Exors. had intermeddled & neglected to 
prove the will, had made an agreement with 
the universal legatee that the will should not 
be proved. In passing them over the ct, 
ordered that a grant of administration should 
be made to a third person to be agreed upon 
by the exors. &; the legatee, or in default to 
be appointed by the ct. — In the Estate of 
PoTTiCARY, [1927] P. 202 ; 96 L. J. P. 94 ; 
137 L. T. 2.56. 

I 931. Add* Citation : — suh nom* In the Goods of 
HbtT, 6 Jur. 350. 

931a. Failure to prove will .] — In the 

Estate of Potticary, No. 924a, ante. 

931b, .] — Where property was left to an 

exor. in trust for a minor the ct. passed over 
the exor. without citation, on proof that 
his interest was adverse, that he had delayed 
obtaining probate &> that he was unfit, 
although he resided in England <fc apparently 
was competent &; not unwilling to act. — 
In the Goods of Ray (1926), 96 L. J. P. 37 j 
136 L. T. 640. 

Annotations : — Reid. In the Estate of Potticary, [1927] P. 

202 ; In the Estate of Leguia (1936), 105 L. J. P. 72. 

938a. .] — (1) No rule of the common law 

as to evidence is contravened by the admission 
of secondary evidence as to the contents of 
a lost document, & when the due execution 
of a no longer existing testamentary paper is 
established, & its contents ai*e shown to have 
included a clause revoking previous papers, 
those papers are no longer testamentary from 
the moment of such execution. 


decreed of the will in it8 mutilated 
condition. — In the- Goods of BKNTtJJY, 
11930] 1. R* 455.-~IR. 

PART II. SECT. 6. SUB-SECT. 5. 

1 1. PhotosUU copy.] — Pro- 

ooeditigB were instituted to prove a 
will in solemn form. The will had 
already been admitted to probate In 
England, & was deposited in the 
IMncinal Probate Registry of the High 
Ct., London. The ct. admitted a 
photostat copy of the will to probate, 
it having been sealed & certiaod. Such 
a document. If consisting of several 
pages, should be sealed on every page 
& certified on the last . — In the Godds of 
Traokt, Lkptnon V * Gbat, [1931] I. H. 
374.— IR. 

r li. — Will proved in Sweden. ] 

— When a will has been probated, or 
recognised as a valid will, in a juris- 
diction other than a British country 
or a State of the United Sta|^ of 
America, xirobate may be grantod by a 
Surrogate Ot. In Saskatchewan upon 
productioE of a oopv of the will & Of 
the decree of probate or other act of 
recognition thereof, & without requiring 


further evidence of Its validity. The 
extract in question herein, from the 
reooMs of a District Ot. in Sweden, & 
the sworn translation thereof, quoted in 
the judgment, held admissible in evi- 
dence on an appln. for letters of 
administration with the will annexed 
of the estate of a husband who with his 
wife had executed a Joint will in 
Sweden. — He Bsboman, [1928] 1 

W. W. R. 601.— CAN. 


r iii, proved in Scot- 

land.] — Re Glazy, 11928J 3 Dt L. R. 
971 ; [1928] 1 W. W. R. 974.— CAN. 


PART n. SECT, 6, SUB-SECT. 11. 
tn. Where suspicion arises only as to 
petrtiptlar wovmons.]-^ln all oases In 
which a will Is prepared under olroum- 
stances which raise the suspicion of the 
ct. that it does not express the mind 
of testator, It is for those who pro- 
pound the will to remove that suspicion, 
Sc It is only when that has been done 
that the onus is thrown on those who 
oppose the will to prove fraud or undue 
Infiuenoe. Where the suspiolon arises 
only as to one partioular provision 
whloh is severable, & that suspicion 
Is not removed the ot. cwi admic the 


rest of the document to probate. — 
Sabat Kumari Debi V. Sakhi Chand 
(1928), L. R. 66 Ind. App. 62, P. C.-— 

IND. 

PART II. SECT. 6, SUB-SECT. 1.— A. 

n i. .J — Probate may be 

granted to an oxttlx., even though 
at the date of testator's death & of the 
appUc9>tion she was resident out of the 
Jurisdiction of the ct . — JRe Waumv, 
[1926] N. Z. L. R. 729.— N.Z. 

n ii, Declaratory judgment.]— 

The High Ot. of Ontario has no juris- 
diction to pronounce a declaratory 
judgment that an exor. is entitled to 
probate. — v, ALEXAJsrnER 
(1911), 23 0. L. R. 396.— CAN. 

PART n. SECT. 8. SUB-SECT. 1.— C. 

r I, AUegaUon of undue in- 

fiuence .] — An allegation that the ap- 
pointment of a person as exor. under a 
will is invalid & ot no efleet because 
such pei*soo caused or procured the 
will to be written. Is Insufficient to 
sustain a dadm to set aside the appoint- 
ment* — R mith V. Bird 11924), 46 
N. L. R. 881.—$. AP. 
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(2) Declar^^tions of testator made after 
execution of the will are not admissible as 
to the fact of execution itself, as tending to 
contravene the statutory requirements as 
to execution ; but they are cuimissible to 
prove the contents of a paper otherwise 
shown to have been properly executed, & 
no longer in existence* — Bakkwkll v. Babk- 
WBLL, [1928] P, 91 ; 44 T. L. R. 207 ; 72 
Sol. Jo. 09 ; mb nom. In the Estate of Bark- 
well, Barkwbll V. Barkwbll, 97 J. P. 
63 ; 138 L. T. 626. 

956a. ,] — Oakes v, Uzzbll, No. 968a, poeL 

962. Add, Annotation : — ^Hefd. Ahamath v» Sarifla 
Umma, [1931] A. C. 799. 

9gSa. .] — One of the attesting witnesses 

of the execution of a will must always be 
called by the party propounding the docu- 
ment. The attestmg witness is then the 
witness of the ct., & the party by whom he is 
called may cross-examine to disprove a 
sta^ment made, or evidence given by him, 
which appears to be hostile to due execution. 
—Oakes v, Uzzell, [1932] P. 19 ; 100 L. J. P. 
99; 146 L. T. 96; 47 T. L. R. 673 ; 75 
Sol. Jo. 643. 

970. Add. Annotation : — Consd. In the Estate of 
Musgrove. Davis v. Mayhew, [1027] P. 264. 

979. Add, Annotaiion : — Hefd. Ahamath v. Sariffa 
Umma, [1931] A. C. 799. 

986. Add, Annotation : — Refd. Palin v, Ponting> 
[1930] P. 185. 

991. Add, Annotations: — Consd. Neal v. Denston 
(1932), 48 T. L. R. 637. Refd. In the Estate 
o/Musgrove, Davis v, Mayhew, [1927] P. 264. 

992. Add, Annotation : — Refd. In the Estate of 
Musgrove, Davis v, Mayhew, [1927] P. 264. 

993a. .] — Where there is a defect in the 

attestation clause, the evidence of one 
witness is required. But where an affidavit 
is necessary to account for alterations, 
where two witnesses are required to make 
an affidavit, & these join in one affidavit, 
both shall depose to the execution (Sib H. 
Jekner Fust). — In the Goods of Batten 
(1849), 2 Rob. EccL 124 ; 7 Notes of Oases, 
288 ; 163 E. R. 1264. 

1011a. .] — In ike Goods of Brining 

(1870), 22 L. T. 630 ; 34 J. P. 694. 

1016. Add. Annotation : — Refd. Barkwell v. Bark- 
well, [1928] P. 91. 

1017. Add, Annotations : — Consd. Neal v, Denston 
(1932), 48 T. L. R. 687. Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 


1018. Add, Annotaiion : — As to (1) Refd. Barkwell 
0. Barkwell, [1928] P. 91. 

1019. Add, Annotations / — As to(l) Refd. Barkwell 
V, Barkwell, [1928] P. 91. Generally, Refd. 
In the Estate o/ Jessop (1924), 132 L. T. 31. 

1019a. .] — Circumstances in which the 

ot. win grant probate of the contents of a lost 
will. — Ee Spain (1915), 31 T. L. R. 435. 

1022a. — .1 — ^Barkwell v. Barkwell, 

No. 938a, ante. 

1031a. Will gnawed by rats.] — will torn 

in pieces with rats, if a stranger by laying 
the pieces together could make the devise 
appear, good ; if gnawed before the death, 
against the will. — Etheringham v, Ether- 
INGHAM (1646), Aleyn. 2 ; 82 E. R. 883. 

1031b. Belief that will useless.] — In the Goods 

of Legg (1848), 6 Notes of Cases, 528. 

Annotation: — Distd. Wharram v. Wharram (1864), 3 Sw, 
& Tr. 801. 

1031c. Accidental destruction.] — The ct. 

will not admit the draft of a will, which has 
been inadvertently destroyed, to probate 
on motion. — In the Goods of Body (1865), 
4 Sw. A; Tr. 9 ; 34 L. J. P. M. & A. 55 ; 164 
E. R. 1418. 

I Annotation .•—Apld. Be Salnsbury (1896), 12 T. L. R. 428. 

1031d. Destruction by third party — After 

testator’s death.] — A. devises lands to several 
persons, & after his death, one who was a 
friend to the heir at law, snatches the will 
out of the exor.’s hands & tears it in pieces. 
The pieces being gathered up, & stitched 
together, a bill was brought to establish the 
will, & decreed the devisees to hold & enjoy, 
& the heir to convey to them. — Haines v. 
Haines (1702), 2 Vern. 441 ; 23 E. R. 883 ; 
suh nom, Hayne v, Hayne, Dick, 18. 

Annotations : — Oonsd. Davies v. Evans (185! ), 4 De G. & Sm. 
440. Reid. Oowglll V. Rhodes (1863), 33 Beav. 310. 

1031e. -,]— A will destroyed after 

death of testator, who liad consented to its 
destruction before his death. A copy 
admitted to probate . — In the Goods of Carter 
^843), 2 Notes of Cases, 106. 

Armotations WTiauxam v. Wharram (1864), 3 Sw. 

8c Tr. 301. Reid. In the Goods of Legrg: (1848), 6 Notes 
of Oases, 528. 

1031f. Without testator’s knowledge.] — 

A will destroyed in the lifetime of testabor, 
but without his knowledge ; substantiated 
& admitted to proof. — Trevelyan v. Tre- 
velyan U810), 1 Phillim. 149 ; 161 E. R. 
944. 

Annotations: — DiStd. Wharram v. Wharram (1861), 3 Sw. 
Tr. 801. Refd. Lister v. Smith (1863), 3 Sw. Sz Tr. 232. 


PART n. SECT. 0, SUB-SECT. 3.— 

949 Ul. Attestation clause not 

read by witnesses ,] — A will was pre- 
pared for a testator by his brother, 
who was sole benefloiary. The wilj 
was witnessed in an hotel lonnise by 
two waiters, who gave evidence at the 
trial to the effect that the execution 
waa informal. The brother &: his wife, 
who were present at the time of the 
execution, gsve evidence to the effect 
that the wul had been duly execute. 
The evidence of the attestinff witnesses 
was found to be unreliable : — Hefei .• 
notwithstanding the attestation clause 
was not read by the attesting wit- 
nesses, the presumption in favom of 


due execution applied. AJso, no 
ground of suspioion being suggested, 
except that the will was prepared by 
& executed In the presence of the sole 
benefloiary, & there being no evidence 
to show that this benefloiary exerted 
any influence, the presumption was 
not dlsplaoed . — Be Spicer, ExsauTOR 
Trustee k Aobnoy Oo. of So am 
Aubtraha, Ltd. v . Morris, [1929J 
S. A. S. R. 28.— AUS. 


was refftsod.— E we.v (Deceased), 
[1927J N. Z. L. K. 881. -N.Z. 


\BT IL SECT. 6, SUB-SECT. 5.—A. 

dfaih of testator.] —On 
•oof of a lost wJ II by a rarbon copy 
'oduced by the soJr. who prepared the 
igln^l it is not necessary to prove 
at the original will waa in existence 
the date of testator’s death.— 
ihkkkM Estate (1033), G M. P, ft. 


IVRT U. SECT. 6. SUB-SECT. 3.— G. 

1002 1. Tetaior ieaf dumb .) — 
[roumstanoes in which probate or an 
leged will of a deaf Sc dumb person 


PART IL SECT. 6, SUB-SECT. 5.— B. 

1036 i. Proof of contents — Need of 
stringent proof,]-— He Perry 
D. L. R. 030 ; 66 0. L. R. 



Cases 1042— 1820a. English and Empire Digest Supplement, 


D. Oiher Cases, 

See case, infra, 

1042, Add, Annotation : — As to {!) Consd. In the 
Estate of Birkby (1929), 73 Sol. Jo. 656. 

1044. Add, Annotations: — As to (1) Apld. In the 
Estate o/Musgrove, Davis v, Mayhew, [1927] 
P. 264. As to (2) Apld, In the Estate of 
Musgrove, Davis v, Mayhew, [1927] P. 204. 
Generally, Refd. Smith v, Thompson (1931), 
146 L. T. 14 ; In the Estate of Musgrave, 
Tidy V, Musgrave, [1934] Oh. 402, n. 

1164. Add, Annotation: — Consd. In the Estate of 
Plant, WUd Plant, [1926] P. 139. 

1191, Add, Annotation: — Generally, Reid. Robins 
V, National Trust Oo., [1927] A. 0. 515. 

1247a. ,] — Lamkin v, Babb (1752), 1 

Lee, 1 ; 161 E. R. 1. 

1271. Add, Annotation : — Reid. Robins v. National 
Trust Co., [1927] A. 0. 515. 

1294. Add, Annotations : — Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 204 ; 
Robins v. National Trust Co., [1927] A. O. 
515. 

1301a. .] — Testatrix having directed the 

person whom she made her residuary legatee 
to prepai*e her will, he did so, but by mistake 
the name of one of the legatees was omitted. 
Subsequently she directed that three 
additional bequests should be inserted in the 
will, which the residuary legatee promised 
but neglected to do. The will was after- 
wai’ds read over to testatrix by the residuary 
legatee, having declared herself satisfied. 


she execut.ed it : — Held : although the 
residuary legatee was aware at the time of 
the execution of the will by t^tatrix, that 
her further instructions were not complied 
with, & that testatrix was ignorant of that 
fact, still in the absence of fraud on his part 
the will was entitled to probate. — Mitchell. 
V , Oard (1863). 3 Sw. & Tr. 75 ; 32 L. J, 
P. M. & A. 129 ; 6 L. T. 438 ; 27 J. P. 487 ; 
9 Jur. N. S. 673 ; 11 W. R. 773 ; 164 E. R. 
1280. 

Annotation OuaTdhoMae v, Blackburn (1806), 35 

. — Consd. In the Estate of 
Musgrove, Davis v, Mayhew, [1927] P. 264. 
Refd. Rabins v: National Trust Co., [1927] 
A. 0. 515. 

1310. Add, Annotation : — Refd. Re Beiliss, Poison 
r. Parratt (1929), 141 L. T. 245. 

1313a. .] — In the Estate of Austin 

(1929), 73 Sol. Jo. 545. 

1317. Add, Annotation : — As to (3) Refd. In the 
Estate o/ Musgrove, Davis v, Mayhew, [1927] 
P. 264. 

1318. Add. Annotation : — Refd. In the Estate of 
Musgrove, Davis v, Mayhew, [1927] P. 264. 

1320a. .] — Where a will is propounded 

by the chief beneficiary under it, who has 
t^en a leading part in giving instructions 
for its preparation <fe in procuring its execu- 
tion, probate should not be granted unless 
the evidence removes suspicion & clearly 
proves that testator approved the will. — 
VELLASAWMY SERVAI V SrVARAMAN Servai 
(1929), 57 L. R. Ind. App. 96, P. C. 


PART II. SECT. 6, SUB-SECT. 5.—D, 

sn. fVm in custody of English Probate 
Court — Sealed d? certified photographic 
copy.] — Prooeedinga wore Instituted to 

E rove a will in eolenm form. Tlie will 
ad already been admitted to probate 
in England & waa deposited in the 
Principal Probate Registry of the 
High Court, London. The English 
Probate ct., having been requested to 
allow the will to be produced at the 
trial of the action in the Irish Free 
State, refused, on the ground of 
abflonco of jurisdiction : — Held : 
secondary evidence of the will could 
bo given, & a sealed & oertifled photo- 
graphic copy was admitted. — L yons 
& BnKNNKRHASSETT V. CHALMEBS, 
11919] 1. R. 674.— IR. 

PART II. SECT. 6, SUB-SECT. 8.— A. 

so. Nature of proof retmired.] — The 
proof necessary to establish a will is 
not an absolute or conclusive one, but 
such proof os would satisfy a prudent 
man. — Suukndra Nath Chattkeji 
V. Jahnavi Charan Mukherji (1928), 
I. L. R. .56 Calc. 390.—IND. 

PART II. SECT, 6, SUB-SECT. 8.~B. 

1048 ii. .] — Whore a will is Im- 

peached on the ground that -testator 
was not at the time of its execution a 
person of testamentary capacity, the 
onus Is on those propounding the will 
to show that It was the will of the 
testator & that he was a person of 
testamentary capacity. — Painter v. 
Hodgkin (No. 2), [1935] 1 W. W. R. 
410.— CAN. 

1053 i. Wherever ground for 

suspicion.]— Ho WTK v. C'HATTEBTOn, 
[1926] N. Z. h, R. 695.— N.Z. 

1058 ii. .]— The burden of 

proof as to the execution Sl the testa- 
mentary capacity of testator at the 
time of the execution of a will lies upon 
its propounder w bo has to explain away 
the suspicious circumstances appearing 


in the case. — Surendra Nath Chat* 
TKRJi V. Jahnavi Charan Mukhkiui 
(1928), I. L. H. 56 Calc. 390.— CAN. 

1065 iii, .] — If a party pro- 
pounding a will for probate has satis - 
fled the ct. that testator executed it 
with <lue formalities, & that when he 
did so he was of sound & disposing 
mind & memory, had full knowledge & 
appreciation of its contents, actually 
comprehended what he was doing, the 
party propounding has fulfllled the 
onus upon him ; ho does not have to 
go farther & disprove or negative the 
alleged exorcise of undue influence or 
fraud ; it is for the party Impugning tho 
will to sflktisfy the ot. of the exorcise of 
undue influence or fraud. — Riaoix v. 
Ferris, [1934] S. C. R. 725 ; [1935] 1 
D. L. R. 118.— CAN. 

sp. Verbal will .) — The onus of estab- 
lishing a verbal will Is always a very 
heavy one ; it must be proved with 
the utmost precision & with every 
circumstance of time & place. — 
Venkat Kao v. Namdbo (1931), 58 
L. R. Ind. App. 362.— IND. 

PART n. SECT. 6, SUB-SECT. 9.— A. 

St. Non-compliance with WillB Act, 
R. S., 1923 (c. 146), 8. 16.]— Application 
refused.— Re Cox, 11927] 1 D. h, R. 
441 ; 59 N. S. 11. lOi— CAN. 

PART II. SECT. 6. SUB-SECT. 9.— 

D. (s). 

1196 X. Evidence — Witness not avail- 
able — Attesting witness to will — Affidavit 
made on proof in common, form in- 
admissible.] — Tho affidavit of an 
atU^stiug witness in statutory form 
upon probate in common form,' is 
inadmissible after tho death of tlic 
witness upon proof in solemn form. — 
He Roberson. [1936] 1 D. L. R. 53 ; 
5 F. L. J. (Can.) 85.— CAN, 

PART II. SECT. 6. SUB-SECT. 9.— E. 

t 1. Plea of forgery.] — Deft, in 

a probate action pleaded that the will 


which pltf. sought to establish was not 
signed by testatrix or by any other 
person in her pieaouce & by her 
direction : — Held : os this n mounted 
to a plea of forgery, deft, must disclose 
the name of the person by whom, & 
tho time when it was alleged the docu- 
ment was signed. — Gallagher v. 
Kennedy, [1931] N. I. 207. — IR. 

PART II, SECT. 8. 

1238 I. Double grants — Discouraged ] 
— When a will appoints one exor. for 
general purposes & another one for 
limited purposes, only one grant should 
be made, & tbo rospiMjtlve powers of 
the two exors. should be distinguished 
therein, Tho ct. should discourage 
double grants, & upon the application 
for probate made by either exor., tho 
other one should bo cited , — Re Maurat 
Estate (Bask.). [1927] 3 W. W. R. 18. 
—CAN. 

PART n. SECT. 9, SUB-SECT. 4. 

1241 I. When knowledge approval 
presumed.] — Lidstonk v. McWilliams, 
[1931] 3 D. L. R. 455 ; 8. C. R. 695 ; 
affa., 1 M. P. R. 350.— CAN. 


PART II. SECT. 9, SUB-SECT. 5.— A. 

1244 i. Exercise of influence must be 
proved.] — Murray v, Hatlow, [1927] 
3 D. L. R. 1036 : 60 O, L. R. 629.— 
CAN. 


PART n. SECT. 9, SUB-SECT. 5.— C. 

1271 i. Onus of proof— On party 
alleging undue influence.] — Re McWil- 
liams (1930), 1 M. P. R. 350.— CAN. 


PART II. SECT. 10. SUB-SECT, 8. 

b L .]— Where the draftsman of 

a will empowered by testator to uw his 
own judgment makes a mistake of law 
or error in drafting, testator Is bound 
by the mistake, but where the draft-H' 
man in doing the merely ministerial act 
of copying what he thinks the testator 



7ol. XXul. — Executors and Adminiatoators. Cases 1344^1431c, 


1344* Add* Annotation i — ^Refd. Smith v* Thomp- 
son (1931), 146 L. T. 14.' 

1348a. Misdasoriptlan of relationship.] — 

Where in a will the residue had been left to 
the ^andchlldren of a person named & 
described as my uncle,” whereas he was in 
fact the cousin of testatrix, the ot. ordered 
that the words my uncle ” be excluded from 
probate, which had been granted but not 
published.— iec Clark (1932), 101 L. J. P. 

“ , 147 L. T. 240 ; 48 T. L. R. 644 ; 76 
Sol, Jo. 461. 

1351. Add* Annotation -FoUd. Kitcat v. Kin^, 
[1930] P. 266. 

1351a, ,] — A testamentary paper headed 

” Codicil to be attached to my will,” & pro- 
ceeding “ This is the last will & testament of 
A. B.” did not expressly or by implication 
revoke an earlier will although it effected a 
substantial difference in the destination of a 
large portion of the property passing. The 
same paper bore, in addition to the signature 
of the testator, the signatures of four persons, 
two of whom were beneficiaries under it ; all 
four signatures had been placed on the paper 
at the time of attestation, & there was 
evidence that the two beneficiaries signed 
otherwise than as attesting : — Held : the 
words “ last will & testament ” did not 
preclude the admission to probate of both 
papers, & probate of the codicil might go 
without including the names of the two bene- 
ficiaries as attesting witnesses. — Kitcat v. 
King, [1930] P. 266 ; 99 L. J, P. 126 ; 143 
L. T. 408 ; 46 T, L. R. 617 ; 74 Sol. Jo. 
488. 


1367. Add* Annotation: — Distd. hi the Estate of 
Oaie, In the Estate of Davis (1927), 71 vSol. 
Jo. 898. 


1369a. .] — The ct. directed that 

certain non-testamentary words of an offen- 
sive nature should be omitted from the probate 
of a will, but declined to order their expunge 
ment from the will itself. — Re Maxwell 


(1929), 140 L. T. 471; 45 T. L. R. 215; sub 
nom. In the Estate o/Maxwell, 73 Sol, Jo. 159. 

Id69b. .] — In the Estate of Rawl- 

ings (1934), 78 Sol. Jo. 338. 

1369c, Repugnant to testator’s famUy.] 

— The ct. will permit words of a will which 
are not dispositive to be omitted ^om the 
probate, though they make no personal 
allusion to any individual, if they are other- 
wise offensive & objectionable & repugnant 
to the members of the family of the testator. 
— In the Qoods of Bowker, [1932] P, 
93 ; 101 L. J. P. SO ; 146 L. T. 672 ; 48 
L. R. 332 ; 76 Sol. Jo. 344. 


1371a. ,] — In the Estate of Caie (1927), 

43 T, L. R. 697 ; suh nom* In the Estate of 
Cate, In the Estate of Davib, 71 Sol. Jo. 898. 

1375a. Settlement — Identical bequests.] — Where 

a will contained bequests identical with the 
trusts of a marriage settlement the ct. did not 
require the whole of the marriage settlement 
to be set out in the probate, but only such 
extracts as were necessary to explain the 
bequests. — In the Goods of Gaebet (1869), 
33 J. P. 792 ; 21 L. T. 366. 

1383. Add* Annotation : — Consd. In the Estate of 
Todd, [1926J P. 173. 

1388a. ,] — In the Estate of Todd, No. 

1398a, post* 

1398a. Wills not Independent.] — If testa- 

mentary papers are independent, one dealing 
exclusively with property within the juris- 
diction &> the other with property outside it, 
there is no obligation on a party proi)oundmg 
the first to obtain probate of the second. 
The question is whether the papers are inde- 
pendent or interdependent. 

Testator left two w'ills, one English, the 
other American ; the latter dealt exclusively 
with property outside the English jurisdiction, 
but the two documents were interdependent 
with regard to the residue, which was liable 
for English estate duty. The exors. of the 
two wills were different persons. Testator 
had expressly directed that the American 
will should be “ probated ” in America ; — 
Held: (1) the two wills & a codicil to the 
English wdll should all be proved in England ; 
(2) the document to be retained in the 
English Probate Registry as evidence of the 
testamentary act of making the American 
will should be an examined sealed copy of 
that will, & after probate the original 
American will should be handed out to the 
exors. named therein for probate in America. 
—In the Estate of Todd, [1926] P. 173 ; 95 
L. J. F. 105 ; 135 L. T. 381 ; 42 T. L. R. 
645 ; 70 Sol. Jo. 671. 

1410a. .] — In the Estate of Todd, No. 1398a, 

ante. 

1431a. Where minority interest.] — Be Uerbeet, 

No. 1883a, post. 

1431b. .] — Under Jud. (Consolidation Act), 

1925 (c. 49), ss. 160 (1) & 102 (1), the ct. 
cannot make a grant of administration to less 
than two individuals, when it is aware that 
there is a minority interest. — Re Wbite, 
[1928] P. 75 ; 96 L. J. P. 157 ; 138 L. T. 68 ; 
43 T. L. R. 729 ; 71 Sol. Jo. 603, 0. A. 

14S1C. Administrator pendente Ute.] — Re 

Price (1931), 75 Sol. Jo. 295. 


has written In his Instructions Inserts 
word in error Sc the mistake Is no 
brought to the notioe ol testator th 
word so inserted must be omitM fror 
probate.— PKitpETUAL Trtistbb; CJo. % 
WILLIAMSON (1029), 20 S, R, N. 8. W 
487 ; 46 N. B* W, W. N. 161.— aW. 


PART 11. SECT. 10. SUB-SECT. 4.— B. 

1869 1. Obiectionahle rruUter^Uncan- 
nected with testammlaru disposUions— 
Scandalous or deifamcUori/ matter.}-^ 
The Supreme Ct. has jurledlotlOu, to 
be oxeroised with mat oare, to order 
that words In a will, which are scanda- 
lous or defamatory & in no way 
^rmane to the dispositions of the wUl, 
be omitted from the probate. 

Testator stated: make no pro- 


J.8. 


vision for my wife on account of 
her intemperate habits & other mis- 
conduct.** The ct. refused to order 
those words be omitted from the pro- 
bate . — Re 0*REiLLY*e Will, fl9271 
V. L. R. 533 ; (1927J Argus L. R. 396. 
— AUS. 


PART n. SECT. 11, SUB-SECT. 1. 

sn. Appeal from refueal to grant *] — 
Re Maobonald, R. v. Surrogai’E 
CoUKT JUBOE (No. 2), fl930J 2 
D. L. R. 995 : 1 W. W. R. 261 ; 38 
Man. L. R. 471.— CAN. 


sp. — - .] — Appeal from refusal to 

g funt administration under Surrogate 
t. Act only lies where the gn’ant Is 
oontested.^DiOKSON v. Monteith 
(1887), 14 0. R. 719.— CAN, 


7 


PART 11. SECT. 11. SUB-SECT. 4.— A 

1423 iii. .] -Tho rule that in 

g^utjuiii^ letters of arliuliiisirntjon the 
ffrant will follow the uiajority of 
Interests i.s a stronprer nile than that 
under which the proference Is usually 
given to a man ovor » woman. The 
fset that one of a]>riot3. has a large 
Claim against tho esUto Is a cfrcuui- 
etanco to be considered. — Bell v . 
SrKLUsrr, U932] 1 W. W. li, 174.— 
CAN. 


PART II. SECT. 11, SUB-SECT. 4.- B. 

sp. To oMorney of executors,]— 
He Bullen (Deoeasibi)) (1926), 37 
B. O. R. 240.— CAN. 
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Cases 1463a— 1676a. English and Empire Digest Supplement. 


1463a. Social circumstances.* 'J — This was 

an application by two nominees for a grant 
of letters of administration of the estate of 
an intestate, whose next of kin were unable 
to ^ree on any one or more of them ad- 
ministering the estate. Being all sui juris ^ 
they signed an act of renunciation in which 
they consented to the appcts. taking the 
grant subject to the approval of the ct. It 
was submitted that though normally the ct. 
would make a grant only to kindred of an 
intestate, in “ special circumstances it 
would make a grant to a stranger. The ct. 
exercised that power under sect. 162 of the 
Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 162, as amended by 
Administration of Justice Act, 1928 (c. 26), 
s. 9 ; — Held : in the “ special circumstances 
the order would be made as prayed. — Re 
Morgans (W. A.) (1931). 146 L. T. 392 ; 47 
T. L. B. 452. 

1464a. Nominee of plaintiff — Action against estate 
under Law Reform (Miscellaneous Provisions) 
Act, 1934 (c. 41).] — In the absence of a 
personal rei)resentative of a deceased in- 
l/cstate, against whose estate a cause of 
action survived by virtue of Law lleform 
(Miscellaneous Provisions) Act, 1934 (c. 41), 
s. 1, the ct. appointed as administrator of 
deceased the nominee of a party intending 
to prosecute the cause of action in order that 
proper parties to the action should be con- 
stituted. The machinery of Administration 
of Justice Act, 1928 (c. 26), s. 9, proviso (6), 
applied. — In the Estate of Simpson, In the 
Estate of Gunning, [1936 1 P. 40 ; 105 

L. J. P. 7 ; 3 54 L. T. 136 ; 52 T. L. H. 117 ; 
79 Sol. Jo. 861. 

1464b. .y-Re Gumming (1935), 79 Sol. 

Jo, 861 ; 8Vib nom. In the Estate of Gunning 
[1935] W. N. 206; 80 L. Jo. 399; 180 L. T. 
Jo. 388. 

1474. Add, Annotation: — Retd. Re Bower Wil- 
liams, Ex p. Trustee, [1927] 1 Ch. 441. 

1485* Add, Annotation : — Refd. Ormond Invest- 
ment Co. V. Betts, [1928] A. 0. 143. 

1508. Add, Annotation : — Reid. A.-G. for Alberta 
V, Cook, [1926] A, C. 444. 

1509. Add, Annotation : — Refd. A,-G. for Alberta 
V. Cook, [1920] A. C. 444. 

1610. For Protection order under Summary 

Jurisdiction (Married Women) Act, 1895 


(c. 39) — Whether citi^tion of husband neces- 
sary '* read — - Separation order under 

Summary Jurisdiction (Married Women) Act, 
1895 (c. 39) — Whether citation of husband 
necessary.** 

1566. Add, Annotation : — Refd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

1650a. .] — Testatrix commenced a will with 

the words : “ This is my last will, the former 
one being cancelled,” having substituted for 
the German word ” ungultig ” its English 
equivalent “ cancelled.” This will made 
dispositions quite different from those in an 
earlier will, without however disposing of the 
residue : — Held : the later will revoked the 
earlier, &, testatrix being illegitimate, the ct. 
granted letters of administration to the 
Treasury Solicitor with the will annexed. — 
Jones v. Treasury Solicitor (1932), 147 
L. T. 340 ; 48 T. L. R. 616 ; 76 Sol. Jo. 690 : 
affd- 49 T. L. B. 76. 

1651. Add, Annotation : — Refd. Re Wells, Swin- 
burne-Ilanham v, Howard (1932), 48 T. L. B-. 
617. 

1653. Add, Annotation : — As to (2) Consd. Re 
Mason (1928), 97 L. J. Ch. 321. 

1656. Add. Annotation : — Refd. A.-G. for Ontario 
V. McLean Gold Mines, [1927] A. C. 185. 

1675a. Death of foreigner domiciled abroad — 

Estate insolvent — No proof by executor.] — 

Deceased, a Peruvian, died in Peru on Feb. 6, 
1932, leaving a will of which his son was the 
surviving exor. The estate was insolvent 
& consisted in part of English assets which 
formed the subject of pending proceedings in 
Chancery. The exor. had not been cited & 
iiad not renounced probate. There was 
evidence that the exor., who had been in this 
country since the death of deceased, had taken 
no steps to obtain probate &; had withdrawn 
a retainer given to English solra., intending 
to leave the country without taking probate. 
The ct., in the exercise of its general juris- 
diction, passed over the exor., & made a 
gi’ant of administration with the will annexed 
to English creditors of deceased. — In the 
Estate of Lbguia, Ex p, Ashworth, Ex p. 
Meinertzhagen, [1934] P. 80 ; 103 L. J. P. 
34 ; 160 L. T. 339 ; 50 T. L. B. 177 ; 78 
Sol. Jo. 136. 


PART II. SECT. 11, SUB-SECT. 4.- C, 

1447 ii. .] — In the absence 

of special circumstances, a sole 
adnimlstrator should be appointed to 
the estate of deceased, rather than 
joint administrators, even when the 
daimants are equal in degree of 
kindred to deceased. — Stoney v, 
Stonby (1923), 1. L. R. 2 Pat, 608.— 
IND. 


PART II. SECT. 11. SUB-SECT. 4.— 
F. (c). 

«r. Widow separated from husband for 
eighteen years,}— A. widow having had 
good reason for discontinuing to live 
^th her husband : — Held : the fact 
that she had not lived with him for 
18 years prior to his death & they had 
had nothing to, do with one another 
during that long period was not a 
sufficient reason, there having been no 
misconduct on her part, for refusing 
her a grant of admlixistratlon directly 
or through her attorney . — Jie Holmes 
JCSTATK, 11931] 3 W. W. R. 666.— 


PART II. SECT. 11, SUB-SECT. 4.— 
G. (a). 

1596 il. Application by former 

nominee far widow — English Nonvon- 
tentiaus Business Rules, r, 28.] — After 
the refusal of a grant to the nominee of 
the widow the widow renounced her 
right to administer, & the nominee 
made another aiipUcatipn based on the 
facjt that ho was one of the next of 
kin : — Held : appet. being prior petens 
& there being nothing In the circum- 
stances requiring a strict application 
of English Noheontentious JBusiness 
Rules, r. 28, the letters of administra- 
tion should be granted to him. The 
English Noncontentlous Business Rules 
28, 33, 34, are in force in Saskat- 
chewan . — Jte Krause Estate (Sask.), 
[1929] 4 D. L. R. 1082 ; 1 W. W. R. 
896.— -CAN. 

PART n. SECT. 11, SUB-SECT. 4.— 
C. (d) i. 

1 i. Phase with majority of 

interests pre/erreff.]— Between next of 
kin of the same degitio, the ct. will 
appoint os administrators those with 

8 


tho majority of interests. — Re Mc- 
Gartuy, [1936] 1 D. L. R. 735 ; 5 
F. L. J. (Can.) 199.--CAN. 

PART II, SECT. 11, SUB-SECT. 4.— H. 

St, Preferred to ojjicial administrator — 
Though resident out of jurisdictio7i — 
AgerU managing estate.] — Re Lelaire 
(1903). 9 B. 0. R. 429.— CAN. 

PART U. SECT. 11, SUB-SECT. 4.— 
K. (a). 

8v. Creditor "with judgment agains 
debtor — Right to file biu against real 
representative — Before suing out execu- 
tion.] — Duffy v. Graham (1869), 16 
Gr. 647.— CAN. 

PART II. SECT. 11, SUB-SECT. 4.— M. 

sm. Ex-convict,] — A person who has 
boon convicted of felony, & has served 
his sentence, is in the same position 
as if pardoned, & can be appointed 
administrator, — In the Goods of Cole- 
man, fl926] T. R. 327.— IR. 

sp. Adopted child.] — Re WladySlaw 
DiiLitMAN Estate (1936), 44 Man. 
L. R. 151.— CAN. 



VoL XXUL— Ezecntors and Administriitors. Cases 1701— 2314a. 


1701. After this case add : — 

Compare No. 1773a, post, 

1772a. Remainderman — Settlement determined on 
death of life tenant.] — Where a woman died 
intestate without known next of kin &< w^^s, 
at the time of her death, the life tenant of an 
estate previously settled upon her by will, 
the settlement was determined on her death, 
& tlie legal estate vested in the jiersonal 
representative of the life tenant. The ct. 
made a general grant of administration to the 
remainderman under the settlement, follow- 
ing the non-appearance of persons interested 
in the life tenant’s estate who had been cit-ed. 
—In the Estate of Bordas.s, [1929] P. 107 ; 
08 L. J. P. (55 ; 140 L. T. 120 ; 45 T. L. R. 
62 ; 72 Sol. Jo. 820. 

Annotation : — Distd. In the Estate of Taylor, 119291 P. 260. 

1772b. .]— in the Estate o/ Birch, [1929] 

P. 104 ; 9ft L. J. P. 06 ; 141 L. T. 32 ; 73 
Sol. Jo, 221. 

Annotation : — Distd. In the Estate of Taylor, [19291 I\ 260. 

1773a. Poor law guardians — Administration of 
estate of orphan’s deceased parent.] — By 
Poor Law Act, 1927 (c. 14), 0 . board of guar- 
dians may act in certain circumstances as 
in loco parentis in respect of an orphan child, 
& in that capacity is entitled to take out 
letters of administration of the estate of the 
child’s deceased parent for the benefit of the 
child.— PBTER3 (1929), 142 L. T. 328; 
40 T. L. R, 119 ; 74 Sol, Jo. 13. 

1774. Add. Annotation Re White, [1928] 

P. 75. 

1780. Add. Anaoiid'iO)) : In the Estate of 
Leguia (1930), 106 L. J. P. 72. 

1785, Add. Annotation : — Refd. In the Estate of 
Potticary, [1927] P. 202. 

1873a. Doubt as to capacity In which person 
entitled — Refusal to take grant in either 
capacity.] — An intestate was presumed to 
have died in or since 1905, Owing to the 
uncertainty of the date of his death it was 
not known whothc^r he was survived by his 
father, who in that event would have been 
entitled to a gi’ant of administration. The 
father died in 1909 leaving a will, & a brother 
of the presumed deceased was now entitled 
t-o a grant of administration of his estate 
whether as his next of kin or as the exor. of 
liis father. The brother of the presumed 
deceased refused either to renounce his 
derivative right as exor. of his father or to 
take the grant in his original right as next of 
kin of Ids brother, & he had l)ccume bkpt. 
The ct. granted administration imdor Ct. of 
Probate Act, 1857 (c. 77), s. 73, to the 
Public Trustee. — In the Estate of PARNAnn, 


[1936] P. 47 ; 105 L. ,T. P. 20 ; 154 L. T. 
.374 ; 52 T. L.. R. 160 ; 80 Sol. Jo. 91. 

E. To whom Grant may he made. 

(Vol. XXIX., p. 170.) 

See, also, Administration of Justice Act, 
1928 (c. 26), s. 9. 

1883a. During minority.]— Jud. (Consolida- 

tion) Act, 1925 (e. 49),8. 100 (1), directs that 
either a trust corpn., with or without an 
individual, or not less than two individuals, 
shall take a grant of administration in the 
case of an interest in the estate during 
minority of the party interested ; but this 
provision must be read subject to the modifi- 
cation of sect. 102 (1), namely, that the ct. 
ill the case of insolvency is to have a discretion 
to grant administration to some person other 
tlian those interested in the residue. Under 
the latter sect, it is competent for the ct., even 
during a minority, to appoint a creditor to be 
a single administrator, as it could formerly 
liave done under Ct. of Probate Act, 1857 
(c. 77), s. 73. — Re Herbert, [1926] P. 109 ; 
sab nom. In the Goods of Herbert, 95 
L. J. P. 53 ; 135 L. T, 123 ; 42 T. L. R. 469. 

Anm>taH<m^ : — Consd. Re White (1927), 43 T. L. R. 729. 
Dbtd. Re White, [1928] P. 75. Con^. Re Price (193]), 
75 Sol. Jo. 295. 

2056a. — — .] — Testator made his will leaving all 
his money to A. There was no appointment of 
an exor. A. moved for administration with 
the will annexed. The parties interested in 
intestacy resisted the application : — Held : 
in the circumstances the application failed, 
the persons entitled in inte^cy taking the 
grant in priority to a legatee or devisee under 
Non-contentious Rules, r. 119, operating 
8inc<3 Jan, 1, 1926, in the case of an estate not 
wholly disposed of. — In the Goods of Gates, 
[1928] P. 128; 97 L. J. P. 76; 138 L. T. 
714 ; 44 T. L. R. 353 ; 72 Sol. Jo. 172 ; 
varied, [1928] P. 178. C. A. 

2314a. .] — An administrator with a 

will annexed being also universal legatee & 
devisee imder the will was declared bkpt. 
a trustee of his estate was appointed. At the 
expiration of twelve months from the death 
of testator the administrator bad absconded 
from the country & had not since been heard 
of. A grant of special administration was 
made to the trustee in bkpey. as a person 
interested in the estate within Supreme Ct. 
of Judicature (Consolidation) Act, 1925 
(c. 49), s. 164 (1). — hi the Goods of Rosse, 
[1934] P. 29 ; 103 L. J. P. 32 ; 150 L. T. 
220 ; 60 T. L. R. 72 ; 78 Sol. Jo. 30. 


PART II. SECT. 11, SUB-SECT. 6.— 
D. ( 0 ). 

1834 i. Cmiviction for hiUino tn- 
testate.] — A hubband, who has been 
convicted of killing his wife, who died 
Intestate, has no claim to her estate, 
& neither he nor hl« attorney is entitled 
to administer it . — Rc Nobijk (Saak.), 
[1927] 1 W. W. 11. 938.— CAN. 


PART n. SECT. 11, SUB-SECT. 5.— 
E. ( 0 ). 

8W. Right of next of kin to be ap^ 
pointed (ruardian.\—-Re Beijl Estate 
(Saak.), [1929] 3 W. W. 11. 68.— CAN. 


PART II. SECT. 12. SUB-SECT. 1.— 
B. (a). 

sy. Dependent on value of interest .] — 
The priority of right to the grant of 
administration with wdll annexed is 
regulated by the value of the interowt 
under the will, the widow (as such) 
having no such priority of right as she 
would have in the case of the grant of 
general letters of ndmiiiietratlon with- 
out a will. — Re Campbell, [1933] N. /. 
L. H. 817.— N.Z. 

PART II. SECT. 12, SUB-SECT. 1.— 
B. (h). 

2165 i. Where estate insolvent-^ 
Assets as^-gned before death to executrix 
— Executrix neUlier provtng nor rc- 
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nouncing.] — Held /lotterH of administra- 
tion with a copy of the wiJl annexed 
Hjioiild be granted to a (inlv appoirited 
syndleof the creditor, who miu-iit he one 
of 1t« officers. — Rc KANrD/\LL, [1927] 

V. 1.. H. 535 : 49 A. L. T. 89 ; [1927] 
Argua L. R. 395.— AUS. 

part II. SECT. 12, SUB-SECT. 1.™ 
B. (j). 

sg. Notnince of renouncing executor,] 
— Whore a sole executrix who was also 
the s(do beneficiary, an Aesyrian by 
birth 3: iilittTute, renoimced probate, 
the ct. allowed a grant of administra- 
tion with the will annexed to ler 
nominee who was the son of herseU' Sc 
testator.— M oses (1931), 48 N. S, 

W. W. N. 104.— AUS. 
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2321a. “ PersoiJi Interested in the estate ** — 

Trustee in bankruptcy pf administrator.] — 

In the Goods of Bosse, No. 2314a, ante. 

2327a. Fresh attorney appointed by 

surviving executor — Whether entitled to 
grant. ]-^everal exors. out of the juris- 
diction gave a power to an attorney to take 
administoation with a will 6c codicils annexed 
without reference to survivorship amongst 
the exors. The attorney took a grant of 
administration & partly administered the 
estate. The surviving exor. appointed fresh 
attorneys. The ot. revoked the grant to the 
original attorney Sc made a fresh grant to the 
fresh attorneys. — In the Goods o/ Dinshaw, 
[1930] P. 180 ; 99 L. J. P. 118 ; 142 L. T. 
062 ; 46 T. L. B. 308 ; 74 Sol. Jo. 264. 

23d8a. Where minority interest.] — Re Price (1931 ), 

75 Sol. Jo. 295. 

2436. Add. Annotation: — Held. Re Achillopoulos, 
Johnson v. Mavromichali, [1928] Ch. 433. 

2440. Add. Annotation: — Refd. Re Achillopoulos, 
Johnson v. Mavromichali, [1928] Oh, 433, 

2441a. J — Where administration is taken out 

in this country by the attorney of a foreign 
principal in respect of English assets belonging 
to a foreign testator, Sc the forei^ principal 
is not by the law of the domicil an exor., 
but by virtue of Ids interest under the foreign 
will is charged by the law of the domicil with 
the duties which under English law are 
imposed on an exor., the ct. will authorise 
such administrator, after satisfying all English 
liabilities Sc all foreign liabilities of which 
he has notice, to hand over the surplus in his 
hands to the foreign principal, whose receipt 
will be a good Sc sufficient discharge. In 
such a case the administrator need not issue 
any foreign advertisements or take any 
active steps abroad to ascertain the position 
with regard to debts, as the foreign principal, 
who by the law of the domicil is in the position 
of an exor., is in such a case directly 
responsible for the payment of foreign debts. 

— Re Achiixopoulos, Johnson v. Mav- 
ROMIOHAU:, [1928] Ch. 433 ; 97 L. J. Oh. 246 ; 
139 L. T. 02. 

2459a. Existence of Spanish civil war.] — Practice 
Note, [1937] W. N. 298. 

2485. Add. Annotation : — Refd. Pratt v. London 
Passenger Transport Board, [1937] 1 All 

E. B. 473. 

2495. Add. Annotation : — ^Refd. Pratt v, London 
Passenger IVansport Board, [1937] 1 All 

E. B. 473. 

2511a. .] — Comss V. Hector (1875), 

L. B. 19 Eq. 338 ; 44 L. J. Oh. 267 : 23 
W. B. 486. 

2516. Add. AnnoMion : — Refd. Pratt v. London 
Passenger Transport Board, [1937] 1 All 

E, B. 473. 

2516a. Official ^Solicitor.] — In the first 

case defts. in an action for personal injuries 
attributed the blame to a third person, who 
had since died. He left no estate, but he 
had been insimed against such claims for 
negligence by an insurance co. Pltf. applied 
under R. 8. O., Ord. 16, r. 40, for an order 
tliat the Official Solicitor should represent 
deceased’s estate Sc be $dded to the record 
as a deft. The order asked was made 
without the consent of the Official Solicitor. 

In the second case, the facts were similar, 
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except that deceased was one of defts. in the 
action, Sc that the order was made without 
the knowledge of the Official Bolicitoi*. The 
Official Solicitor appealed in both eases : — 
Held : there is no power under B. 8. 0., 
Ord. 10, r. 46, to appoint a person against 
his will to represent the estate of a deceased 
person. — ^P ratt v. London Pabsenger 
Transport Board, Green v. Vandekar, 
[1937] 1 All E. B. 473 ; 166 L. T. 266 ; 53 
T. L. B. 355 ; 81 Sol. Jo. 79, 0. A. 

2518a. Solicitor of deceased defendant.] — On 

the death of a deft., the Ot. of Appeal directed 
his legal personal representative to be added 
as deft. Sc discharged an order which had 
been made appointing deceased’s solr. to 
represent his estate. — Hardy v. Holmes Sc 
Sprinz (1913), H. No. 1814 (unreported), 
Y. S. O. P. 

2523. Add. Amioiation Refd. Pratt v. I^ondon 
Passenger Transport Board, [1937] 1 All E. R. 
473. 

2555a. Notice of appointment — Change of title of 
proceedings.] — Wliere an order has been 
made under B. S. 0., Ord. 16, r. 46, appoint- 
ing a person to represent an estate, the order 
should be left at the Central Office for entry, 
Sc the person appointed should file a notice 
of his appointment & the name Sc address of 
his solr., Sc thenceforward the title of the 
proceedings should contain the name of the 
person appointed, described as “A. B., 
appointed by order dated, etc., to represent 
the estate of 0. D. deceased.” The person 
appointed will then be entitled to be repre- 
sented in ct. at the hearing as a party 
(Clauson, J .). — Re Prosser, Prosser v. 
Grifpith, [1929] W. N. 85. 

2585a. Trust estate vested in tenant for life — 
Settled Land Act, 1925 (c. 18).]— Where 
testator, dying in 1897, appointed his wife A. 
sole extrix. &; devised to her for life all his 
real estate with remainder to B. in fee simple 
absolutely, Sc A. died in Feb. 1926, intestate 
Sc a widow, leaving no statutory next of kin 
Sc no trustees for the purposes of the above 
Act were ever appointed : — Held : B. was 
entitled under Jud. (Consolidation) Act, 
1926 (c. 49), 8. 155 (1), to a grant of limited 
administration in respect of such real estate. 
—Be Dallby (1920), 136 L. T. 223 ; 70 Sol. 
Jo. 839. 

2585b. Property subject to life tenancy — Settled 
Land Act, 1925 (c. 18), s. 20 (1) — Law of 
Property Act, 1925 (c. 20), Sched. 1., Part XL, 
para. 6 (c).] — In the Estate of Jambs (1926), 
162 L. T. Jo. 498. 

2585c. Settled land.] — -Grants of probate to special 
exors. are not to be confined to those persons 
whose qualifications fall within Settled Land 
Act, 1925 (c. 18), s. 80 (1), & the effect of 
that Act is not to limit the operation of 
Administration of Estates Act, 1925 (o. 23), 
ss. 1, 13 Sc 22 . — In the Estates of Giobings, 
[1928] P. 28: 97 L. J. P. 4 ; 138 L. T. 272 ; 
44 T. L. B. 230 ; 71 Sol. Jo. 911. 

2585d. Death of settlor fifty years earlier — 

Personal representatives not traced.] — G. 
died in 1882 Sc the chain of representation to 
his estate was not known Sc could not be 
ascertained without considerable expense. 
E., testator, died on Mar. 27, 1930, Sc the 
present appcts., who were bis exors., had 
taken probate of his will in due cowse save 
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except land vested in testator which was 
settled previously to his death & not by his 
will & remained settled land notwithstanding 
his death. Testator was interested in land 
settled by the will of Q-. as follows ; (a) he was 
tenant for life for the purposes of Settled 
Land Act, 1926 (c. 18), of a portion of the N. 
estate subject to a compound settlement 
consisting of the will of G. together with an 
indenture of resettlement of the N. estate 
dated Sept. 25, 1909 ; (b) he was absolute 
owner of certain portions of the N. estate, 
which by reason of a rentcharge upon them 
continued to be settled land after his death. 
These portions were included in a settlement 
created by the will of G. but were not subject 
to the compound settlement or the resettle- 
ment. They were therefore the subject of a 
separate settlement ; (c) certain portions of 
the N. estate of which testator was absolute 
owner were subject to the same conditions 
as to title as (b) but testator had exonerated 
these latter from the incidence of the rent- 
charge as between the various portions of the 
estate, but he could only do so in so far as the 
income from both {b) & Ic) was adequate 
to meet the rentcharge. As regards the 
burden of the rentcharge as a whole both (6) 
& (c) remained subject to it in favour of the 
chargee. Of these interests in settled land 
of testator all three remained subject to the 
rentcharge, the object of which was to 
provide an annuity to the still suiwiving 
widow of G., So apart ffom the operation of 
Settled Land Act, 1925 (c. 18), s. 30 (3), for 
the purposes of that Act, there were originally 
no trustees of any of these interests of testator 
under the settlement created by the will of G. 
On July 22, 1931, S. & W. had already as 
trustees of the compound settlement & re- 
settlement obtained a grant of special probate 
to testator as his special exors. limited to 
settled land, vested in him as tenant for life 
under the compound settlement & resettle- 
ment. Probate of testator’s will having 
excluded settled land there was no representa- 
tion in respect of the settled land of which 
he was absolute owner which remained settled 
land because of the existence of the rent- 
charge. On the application of the general 
exors. of the will of testator the ct. revoked 
the earlier probate & granted general probate 
to them save & except settled land, of which 
special exors. had already been appointed by 
the grant dated July 22, 1931, under the 
authority of Judicature (Consolidation) Act, 
1926 (c. 40), s. 153, without citing the personal 
representatives (if any) of the settlor, G. — In 
the Estate of Powbix, fl936] P. 114 ; 104 
L. J. P. 33 ; 162 L. T. 615 ; 51 T. L. R. 413 
79 Sol. Jo. 321. 


2603a, .] — A will duly executed was on 

the death of testator in the custody of the 
sole exor., & universal legatee named in it* 
It was never proved, there not being at that 
time any property which could pass under 
it, & was subsecj.uently lost or mislaid. No 
draft or copy of it was forthcoming. The ct. 
granted administration of the effects of 
deceased, limited until the will, ol* an 
authentic copy of it, shall be brought into the 
probate registry. — In the Goods of Johnson 
(1866), 11 Jur. N. S. 184. 

2617, Add» Annotation : — Consd. hi the Estate of 
Leguia (1930), 106 L. J. P. 72. 

2618, Add, Annotations : — Consd. Ee Cockell, Jack- 
son V. A.-G., [1931] 1 Oh. 389 ; In the Estate of 
Leguia (1936), 105 L. J. P. 72. 

2610. Add, Annotations: — Consd. Cockell, Jack- 

son V. A.-G., [1931] 1 Oh. 389 ; In the Estate 
of Leguia (1936), 105 L. J. P. 72. 

2744a. Threatened breach—Surety entitled to apply 
to court — :For relief by way of Indemnity 
against liability under bond.] — Sureties who 
have entered into the usual bond for the 
proper administration by the administrator 
of an intestator’s estate are entitled to apply 
to the ct. for relief quia timet^ will be 
granted the same by way of indemnity against 
their liability thereunder in a case where 
they have reasonable ground for anticipating 
jeopardy owing to a threat by the adminis- 
trator, persisted in up to the issue of the 
writ, to distribute the estate without pro- 
viding for contingent liabilities in con- 
travention of the bond. — Ee Andeeron- 
Berry, Harris v, Gripitth, [1928] Ch. 290 ; 
97 L. J. Ch. Ill ; 138 L. T. 364, C. A. 

2754a. Right to allege several breaches.] — A party 
had obtained from a prerogative ct. a gener^ 
order to put an administration bond in suit 
against the surety, on the sole ground that 
the principal had not paid over the residue. 
On non esi factum being pleaded, the pltf. 
suggested breaches, not only for not paying 
over the residue, but on several other dis- 
tinct parts of the condition ; the Exchequer 
Ct. refused to compel him to strike out the 
breaches on the other parts of the condition, 
or to allow deft, to let judgment go by default, 
pay nominal damages on those breaches. 
— Canterbury (Archbp.) v, Robertson 
(1832), 1 Or. & M. 181 ; 149 E. R. 365. 

2777 SI, .] — Thompson v. Judge (1854), 

2 Drew, 414; 61 E. R. 780; sub norn, 
Tomson V, Judge, 2 Eq. Rep. 1141 ; 23 
L. J. Oh. 929 ; 23 L. T. O. S. 217 ; 2 VV. li. 
574. 


PART n. SECT. 13, SUB-SECT. 6.- 

80 . Payment to surety — When allowed 
to administrator ,] — Where a person 
who Is entitled to a errant of amninis- 
tration, but Is otherwise unable to give 
Justifying security, procures a surety 
bond from an Insuranco co. & pays a 
premium thereon, it la within the 
discretion of the ct. to allow the amoxmt 
of such premium out of the general 
personal estate, whore the olroum- 
stancee of the case show that reliable 
security could not otherwise be 
obtained, & that the course adopted 
was reasonable & prop«p, & for the 
interest of all parties entitled to the 


assets . — Ee Lucas, Parr v. Blair, 
[1900] 1 1. R. 292.-~IR. 

PART II. SECT. 13, SUB-SECT. 7.— 
B. (b). 

oi. — — Insolvency of administrator,] 

— Ec Elliott Smith’s Estate, [1931] 
3 M. P. R. 485.— CAN. 

sx. Eight of sureties — Antteipated 
wake by administrator — Injunction <t 
receiver, \~-In the Estate of ^ Huntiw 
(1928), 45 N. S. W. W. N. 17().-“AUS. 

PART II. SECT. 16. SUB-SECT. 2.--A. 

By. For Hun uiiU — Incorrect traiulftion 
aanexerf.l-~Where letters of aj^lst^- 
tiou, cum tesiamerUo annejiOf have been 
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granted with an incoiTccl tranrtlaUon 
of a foreign will annexol thereto, the 
ct. vill, upon evKience to its HiitiH* 
faction, order the hstjtntJon of n 
correct tranfilntion in lien of the mcoi- 
rect one.— K i.kins.vn'G (No_. 2) 

(1928). 28 S. K. N- 
N. S. W. W. N. AUS. 

PART II. SECT. 15, SUB-SECT. 2.— 
B. (0). 

.]-l>robate 1h concluRive 

proof of the duo execution of the will 
by t^jRtator. — Ohatuorkshwar Prasad 
Nabain Btnoh V . Bishbshwar JPba' ap 
Narain Sinuh (1026), 1. L. R. 6 Pat. 
777,— IND. 



Cases 2877— 8111a. English and Empire Digest Supplement, 


2877, J dd. Annotation : — Reid. Ormond Invest- 
ment Co, V. Betts, [1927] 2 K. B. 326. 

2911. Add, Annotations : — Reid. Hoystead v. Taxa- 
tion Comr., [1926] A. C, 165 ; Jaeger Co., Ltd. 
V, Jaeger (1929), 46 R. P. C. 336. 

2979a. Twenty years alter death ol testator.] — 

Administration revoked. — In the Estate oj 
^USGROVE, Davis v, Mayhew, ^ 1927 ] P. 264 ; 
96 L. J, P. 140 ; 137 L. T. 012 ; 43 T. L. R. 
648 ; 71 Sol. Jo. 542, 0. A. 

2993. Add. Annotation : — Refd. Burr v. Anglo- 
French Banking Corpn., Ltd. (1933), 49 
T. L. R. 405. 

3011. Add. Annotation : — Refd. He Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. 

3022a. Absence of necessary party — Non-disclosure 
ol material facts. | — On an ex parte motion in 
this matter in Dec. 1933, a grant of adminis- 
tration with the will annexed was made to 
creditors of deceased, & the ct., in dispensing 
with the citat ion of the exor., exjiressed it as 
an exceptional course which should not be 
regarded as justifying in oi'dinary cases any 
relaxation of the xisual practice of giving an 
exor., by a formal notice, the opportunity 
of appearing before the ct. In July, 1 935, the 
exor. applied for the revocation of the grant, 
& after fresh evidence the President revoked 
the grant which he had made, on the ground 


that on the original motion material facts 
had not been disclosed whicli, had they been 
disclosed, would have caused him to require 
the citation of the exor. In the order em- 
bodying the grant the administrators were 
not described as creditors, &> it was directed 
that in all future grants of adimnist ration 
to a creditor he should be so described in the 
order. The administrators appealed against 
the revocation of the gi’atit : — U eld : the 
decision of the President must be affirmed, 
owing to non-disclosure of juaterial facts. 
The I^resident had jurisdiction to revoke his 
own grant, because it had been made in the 
/ibsenco of a necc^ssary party. — In the Estate 
of Leguia (A. B.) (1930), 105 L. J. P. 72 ; 
155 L. T. 270, C. A. 

8074. Add. Annotation : — Reid. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

3111. Add. Annotation : — Apld. He Howden & 
Hyslop’s Contract, [1928] Ch. 479. 

3111a. Sale of English real estate.] — 

Scottish exors. with a confirmation resealod 
under .Tud. (Consolidation) Act, 1925 (c. 49). 
8. 168, can make a good title to English real 
estate without the necessity of any separate 
grant in respect thereof. — Re Howden ^ 
Hyslop’s Contract, [1928] Ch. 479 ; 97 
L. J. Ch. 313 ; 139 L. T. 309 ; 72 Sol. Jo. 
400. 


PART n. SECT. 15. SUB-SECT. 2.— 
B. (e). 

p. JRevsd. on other frroimdB, 37 
0. L. R. 498. 

PART II. SECT. 15. SUB-SECT. 4.— C. 

St. As to title to land.] — Held: pro- 
bate was not erafflclent. — Sui'merland 
r. Young (1884), 1 Man. L. R. 38.— -CAN. 

PART II. SECT. 15. SUB-SECT. 6. 

h — Pltfs., who were 

the exors. of the will of one McA., had 
obtained from a competent ct, in 
British Columbia a jrraut of probate 
of his will. McA. & deft, had made an 
agreement under seal by which McA. 
agreed to sell & deft, agreed to pur- 
chose certain land in Alberta, & under 
which part of the purchase -price was 
to be met by the assumption of a mtge. 
The mtge. was foreclosed & title to the 
bind obtained by the mtgee. The 
agreement for sale was in the possession 
or McA. in Britiish Columbia at the 
time of his death & came into the 
possession of pltfs, there. Pltfs., who 
were unable to give title to the land to 
deft., brought an action in Alberta on 
the personal covenant In the agree- 
ment, without having obtained any 
grant of letters probate, ancillary or 
otherwise, or any grant of letters of 
administration with will annexed from 
any ct. in Alberta : — Held : the action 
was maintainable. — M cAllisteu & 
McAllister v. Bedard, [1932] 2 
W. W. R. 677,— CAN. 

h ii. .] — Sutton v. Soudak 

& Soudak (Gbobob) Fur Co., 119321 2 
W. W. R. 82; 41 Man. L. R. 38.— 
CAN. 

PART II. SECT. 16, SUB-SECT. 1.— B. 

n 1. . 1 — The High Ct. of Ontario 

has no power to revoke letters of ad- 
ministration granted by a Surrogate 
Ct. — Belanger v. Belanger (1911), 
24 O. L. R. 439.— CAN. 

n il, .] — The judge of the Surro- 
gate Ot. on receiving Information that 
Ills ot. had issued letters of administra- 
tion on a false statement of facts has 
an inherent right to cancel them ; & a 
further right to appoint a trust 00 . 
to act as administrator for the pro- 


tection of any persons whose interests 
may have been affected by the mis- 
taken action of the ct. — Re Payne 
Estate, [19341 3 W. W. R. 631 ; 
[193.5J 1 D. L. R. 474.— CAN. 

PART II. SECT. 16, SUB-SECT. 2.— C. 

sb. As to person entitled — Advocate 
consenting wimootinstructions. 1 — Whore 
an advocate for oue of the parties under 
a rnisapprebensiOD oousented to the 
other party being granted tho letters : 
— Held : if such consent was given by 
tho advocate without instrucjtioiiH, the 
client might withdraw tho consent at 
any time prior to tho actual Issue of 
letters . — kyone Hoe Tsee v. Kyon 
Soon Sun (192.0), I. L. R. 3 Ran. 201. 
— IND. 


PART II. SECT. 16, SUB-SECT. 2.— E. 

2988 i. Administration granted on 
false affidavit — As to person entitled.] 
— Where a grant of administration is 
made to a man on bis fraudulent 
representation that he was tho in- 
testate’s lawful widower, but his 
alleged marriage to the intestate was 
illcgul, be having a wife then living, 
the grant Is void, & neither he nor his 
exors. can claim any right to or interest 
in the estate. — Ireland v. Payne, 
[1933] 3 W, W. R. 363 ; on appeal. 
[1934J 2 W. W. R. 188.— CAN. 

PART II. SECT. 16, SUB-SECT. 2.— J. 

so. Validity of vriU not proved .] — 
Odynak V. Fbsuhuk (Alta,), [1927] 
3 D. L. R. 842 ; [19271 3 W. W. R. 
64; [1928] 1 D.L. R. 423: [19281 

1 W. W. R. 113 ; 23 Alta. L. R. 263. 
—CAN. 

PART II. SECT. 16, SUB-SECT. 3.— H. 

8055 iii. .] — On an applica- 

tion to revoke a grant of probate on 
the grounds that persons who ought to 
have been cited were not cited, & 
that tho will was a forgery, if the first 
ground is established the onus is upon 
the opposite party to prove that the 
will is genuine. — Ramauandt Kuer v. 
Kalawati Kubb (1927), 66 L. R, Ind. 
App. 18. — END. 


PART n. SECT. 16, SUB-SECT. 4.— 
A. (b) i. 

3063 i. On acts of administration.] — 
Letters of administration were granted 
to the brother of a man who was 
erroneously presumed to have died 
Intestate. Tho administrator, as 
personal representative of deceased, 
sold & conveyed to a purchaser a 
portion of the land belonging to 
deceased. Upon the subsequent dis- 
covery of a will, pltf. obtained a grant 
of probate : — Held : the grant of 
administration was not void ah initio & 
purchaser had acquhecl a good title. — 
MoParlani) V. CoULSON, [1930] N. I. 
138.— IR. 

PART II. SECT. 18, SUB-SECT. 1. 

3097 ii. Irish Free State — 

Rescaling in Victoria.] — Letters of 
administration c.t.a. having been 
granted in the Irish Free State, & 
ajiplioation to have them sealed in 
Victoria under sect. 81 of Administra- 
tion & Probate Act, 1928, was made by 
the attorney under power appointed by 
tho administratrix for that purpose : — 
Held : the letters hud not been granted 
“ in the United Kingdom ” & conse- 
quently could not bo sealed under the 
sect.— Rc Stokes, [1934] V. L. R. 352. 
— AUS. 

PART II. SECT. 18, SUB-SECT. 3. 

sd. Grounds for granting or refusing 
application for resealiiig.] — The ct. has 
the right, on an application under 
Alberta linles, r. 946 (24), for roseallng. 
to Inquire as to tho ori^nal appoint- 
ment of the administrutor, & should 
refuse tho application, where the exors. 
have the right & duty to apply in 
Alberta for probate. — Re Blagdurn 
Estate, [1927] 1 W. W. H. 716 ; affd.. 
[1927] 2 W, W. R. 200.— CAN. 

PART II. SECT. 19. 

0 i, .] — An oxtrlx., to whom 

probate of a will had been granted 
in England, appointed appet. as 
attorney under power in Victoria to 
procure the rescaling of the probate 
In Victoria : — Held : appet. was 

authorised to produce the probate 
obtain the sealing thereof tinder 
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3125. Add, Annoiution : — Consd. In the Estate of 
PLant, Wild v. Plant, [1926] P. 139. 

3126. Add, Annotation : — Apld. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3127. Add, Annotations : — Consd. In the Estate of 
Plant, .Wild v. Plant, [1926] P. 139. Refd, 
Thomas v, Jones, [1928] P. 162. 

3127a. ,] — The proviso to R. S. C., Ord. 65, 

r. 1, that nothing in that rule contained shall 
deprive an exor. who lias not unreasonably 
instituted or cairicd on or resisted any pro- 
ceedings, of any right to costs out of a par- 
ticular estate or fund to which he would bo 
entitled according to the . rules theretofore 
acted upon in the Chancery Biv., governs 
the case of bare exors. who reasonably xiro- 
pound a will tic codicil, even if, though the 
will is pronounced for, the codicil is pro- 
nounced against. The position of ruc1\ exors. 
differs from that of persons named as exors. 
in a testamentary paper which they un- 
successfully propound. Raving established 
the validity of the will, tic made good their 
position as testator’s exors., they are entitled 
to their costs of the litigation out of the 
estate as between eolr. & client, & can be 
deprived of that right, which rests sub- 
stantially upon contract, only if they have 
acted culpably or unreasonably. Until that 
has been established, their costs are not in 
the discretion of the ct., & notwithstanding 
Jud. Act, 1873 (c. OG), s. 49, repealed A; re- 
enacted by Jud. (Consolidation) Act, 1025 
(c. 49), s. 31 (1) (h), an appeal lies without 
leave from an order condemning them in 
costs or depriving them of costs out of the 
estate. — In the Estate of PnxNT, Wild v. 
Plant, [1926] P. 139 ; sub nom. Re Plant, 
Wild v. Plant, 95 L. J. P. 87 ; 135 L. T. 
238 ; 42 T. L. R. 443 ; 70 Sol, .To. 605, C. A. 

Annotation : — Thomafl v, Jones, [1928] P. 102. 

3127b. .] — The principle of the decision in 

In the Estate of Plants Wild v. Plants No. 
3127a, anfe, that exors. who have established 
the validity of their will are entitled to their 
whole costs of the litigation, although they 
fail in establishing a codicil, does not extend 
in all cases to costs incurred by them by 
reason of their insisting upon probate not 
only of clauses in a will expressing the 
testamentary mind of their testator, but also 
of a clause which is found not to be his 
testamentary act. K a residuary gift is 
excluded from probate on the ground of want 
of capacity the question still arises whether 


the costs so incurred by the exoi*s. are duo 
to their “ violation or culpable neglect of 
duty.” If the ct. finds on this issue that an 
exor. is a wrongdoer, his priind facie right to 
receive out of the estate costs not otherwise 
provided for is displaced- — Thomas v, Jones, 
11928] P. 162 ; 139 L. T. 214 ; 44 T. L. R. 
467 ; 72 Sol. Jo. 255 ; 8%d) nom. In the Estate 
of Jones, Thomas v, Jones, 97 L. J. P. 81. 

3130a. In Interest suit.] — In interest suits 

the unsuccessful party is, as a general rule, 
condemned in costs. But where the only 
issue raised was as to the fact of the marriage 
of deft., who gave to pltf.’s attorney false 
information as to the place of her marriage, 
& whose own attorney, although in possession 
of the certificate of the marri^e, returned 
no answer to two letters he received from the 
pltf.’s attorney asking for the production 
of the certificate to save further expense, 
only produced it to him on the day of the 
trial, the ct. refused to condemn the pltf., 
the unsuccessful party, in costs. — Wiseman 
V. Wiseman (1860), L. R. 1 P. & D. 351 ; 35 
L. J. P. & M. 22 ; 15 L. T. 415 ; 31 J. P. 40. 

3163. Aad, Annotation : — Apld. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3164. Add. Annotation: — Apld. In the Estate of 
Plant, Wild r. Plant, [1926] P. 139. 

3171a. .1 — There is no authority for 

allowing costs out of the estate in a probate 
action to an imsuccessful party who merely 
seeks to prove, in the case of a will executed 
by testator of sound disposing mind, that 
test^ator had a domicil under the law of which 
that party would take a large part of 
testator’s estate in opposition to his wishes. 
The costs should follow the event in such a 
case. — FLERnNG v. Hoeniman (1928), 138 
L. T. 669 ; 44 T. L, R. 315. 

3175, Add, Annotation : — Apld. In the Estate of 
Plant, Wild t;. Plant, [1926] P, 139. 

3181. Add, Annotation : — Refd. In the Estate of 
Southerden, Adams v, Southerden, [1925] 
P. 177. 

3184. Add, Annotation : — Refd. Smith v. Thomp- 
son (1931), 146 L. T. 14. 

3186. Add, Annotation : — As to {!) Consd. Neal v, 
Denston (1932), 48 T. L. li, 637. 

3303. Add. Annotation : — Refd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3312. Add, Annotation: — Consd. In the Estate of 
Plant, Wild v. Plant, [1920] P. 130. 


Administration & ProbatelAot, 1915, s. 
51, that being the proper procedure for 
him to adopt in order to ppoonre him- 
self to be constituted the legal repre- 
sentative of testator in Victoria . — Re 
Fairer’s Wili., [1927] V. L. R. 580 ; 
[19271 Argus L. R. 462. — AUS. 

Be. Revocaiion ,] — When a foreign 
probate which has been scaled in 
Victoria is subsequently revoked by 
the foreign ct., the Supremo Ct. has 
power to revoke the sealing . — Re Haix 
( 1930), V. L. R, 309 ; Argus L, R, 264. 
— AUS. 


sf. Duly of reaistrav'Supredfne Court 
of New Zealand .) — Whore letters of 
administration have been duly granted 
In England & are produced to the 
registrar of the Supreme Ct. of New 
Zealand, & a copy thereof left with 
him, the registrar is bound under 
Administration Act, 1908, s, 43, to 
reseal letters of administration, & 
thei*e Is no need of an application to 


the ct., for the ct. has no discretion in 
the matter. In the absence of fraud in 
the will or l»y the administrator tlie 
ct. has no power to set aside such 
rcsealiug . — Re Willcx>X, (19251 N. Z. 
L. R. 525.— N.Z. 

PART 11. SECT. 20, SUB-SECT. 3.— 
A. (b). 

3187 iv. .] — Testator 87 years 

old, executed a will, & probate was 
opposed on the grounds of want of 
r-estamentary capacity Sc imdue in- 
fluence. The ct. pronounced in 
favour of the will, but only after much 
consideration. Much of the evidence 
was not avaUable to the caveators, tfe 
the ct. considered they were amply 
justified in opposing the will * 

the caveators should bo relieved of the 
Public Trustee’s costs, but Hbould tiot 
be granted costs out of 
Re Paterson (Deceaski)), [1924] N. 
Z. L. R. 441.— N.Z. 
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PART n. SECT. 20, SUB-SECT. 4.— B. 

Bg. Taxation .}- — Re Moren, (1927) 1 
D. L. R. 648 : 50 N. S. R. 58.— CAN. 

PART II. SECT. 20, SUB-SECT. 6. 

n I. DeUrniincd by substantial 

position of p<irties.] — While an exor. 
who has tjilcon proof iii eommem form 
may bo roquiivd by a r>arty whose 
Interest is adversely aiTeclxxl by the 
will to bring in the probaie & be put 
upon proof of the will in solenui foiru, 
the circumstances may make it pn)per 
that appet- should bear the amis of 
stacking the wlil. thus of taking over 
the role of pltf. In the Irobato Ct. 
the question whether or not eec^ty 
for costs should he given must bo 
decided by the substantial & not by 
tho nominal positions of deft. & pltf. 
in the proceedings. — Re WILLIAMS 
Estath:, Wiijdiams v. Robinson, [19341 
1 W. W. R. 632 ; 2 D. L. R. 32 ; 
42 Man. L. R. 124.— CAN. 



Cases 8315—8606. English and Empikb Digest Supplement, 


3315. Add, Annotation : — Dlstd* In the EJeiate oi 
Plant, Wild v. Plant, [1920] P. 139. 

8380. Add, Annotatimu^ : — Held. Wliito v, Altrin- 
cham Urban Uistrict Council, [1936] 2 K. B. 
138 ; British United 8hoe Manufacturing ("o. 
r. Holdfast Boots, Ltd., [1930] 3 All B. R. 
717 ; Pelster v. Pelster <& Samuel, [1930] 3 
All B. H. 783. 

3431a. Application to presume death — Application 
for special grant of administration — Comblna* 
tion in one motion.] — An application for 
leave to swear that a person has died on or 
since a certain date. <& an application for a 
grant of let ters of adimnistration of that 
person’s e8tat;<^* may he combined in a single 
motion. — hi the Instate of LE\’rE:R (1935), 105 


L. J. P. 9 ; 164 L. T. 270 ; 62 T. L, R. 97 ; 
79 Sol. Jo. 861. 

3478a. For purpose of lawsuit out of the 

Jurisdiction.] — There is no power in the 
Probate Ct. to allow a will admitted to 
probate in England to go out of the juris- 
diction, even in the custody of an official, 
for the purposes of a lawsuit in a British 
Dominion or elsewhere abroad. — Re Greer 
( 1929), 45 T. L. R. 302 ; 73 Sol. Jo, 349. 

Annotation In the Estate of Gnlnee (1929), 73 Sol, 

Jo. 569. 

3478b. .] — In the Estate of Guinee 

(1929), 73 Sol. Jo. 509. 

3487. Add, Annotation : — Refd. Capron v, Capron, 
[1927] P. 243. 


Part III. — Interest of Representative in Deceased’s Property. 


3509. Add, Annotation: — Refd. Toates v. Toates, 
[1926] 2 K. B. 30. 

3517a. Right of selection under will.] — ^Testator 
bequeathed to his wdfe such articles as she 
should ‘mthin two months select from the 
articles in certain rooms in a house. Five 
days after his death Ids wife died without 
having made any selection : — Held : the right 
of selection did not pass to the wife^s exors. — 
Re Madge, Pridie v, Bellamy (1928), 44 
T. L. R. 372 ; sub nom. Re Madge, Pudbe v, 
Bellamy, 72 Sol. Jo. 284, 

3518a. Loan posted to but not received by deceased.] 

— On the receipt of a signed promissory note 
a money-lender forwarded an agreed sum to 
the borrower through the post. The borrower, 
the secretary to a co., died between the times 
of the posting & delivery of the lettei;. The 
joint acting secretary of the co. having notice 
of the secretai’y’s death, opened the money- 
lender’s letter & retained possession of the 
enclosed money until such time as he could 
hand it over to the personal representatives 
of the borrower. In an action by the 
money-lender to recover the sum lent from 
the ^ joint acting secretary : — Held : deft, 
received the money on behalf of deceased’s 
estate, & the proper course for the money- 
lender was to litigate with the borrower’s 
representatives. — Michaelson v. Crisp 
(1927), 71 Sol. Jo. 982, 

3521. Add. Annotation ; — Refd. Symons v. 

Southern Ry. Co. (1935), 153 L. T. 98. 


3524. Add, Annotation : — As to (1) Refd. Re Mills, 
Mills V. Lawrence, [1030 J 1 Oh. 664. 

3543. Add, Annotation: — As to (2) Refd. Re 
Mathie.9oii, [1927] 1 Oh. 283. 

I. Chases in Action Accruing in Lifetime of 
Deceased (p. 288). 

See^ noWf Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 1. 

3553. Add. Annotation : — Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

3554. Add. Annotation : — Refd. Graves v. Cohen, 
(1929), 46 T. L, R. 121. [Reference has been 
made to the headnote, not justified by any- 
thing in the judgment, in Stubbs v. Holywell 
Ry, Co,, (per Wright, J.)] 

3569. Add, Annotation : — As to (3) Distd. Re 
Union of London & Smith’s Bau]c, Ltd. 
Conveyance, Miles v. Easter, [1933] Ch. 611. 

3672a. .]— Noble v, Cabb (1828), 2 

Sim, 343 ; 57 E. R. 817. 

Armotatiom : — Befd. Richards v. A.-G. of Jamaica (1848), 
6 Moo. P. 0. C. 381 ; Re Francis, Barrett v, Fisher (1905), 
74 L. J. Oh. 198; Re bacon’s Settlmt., Lacon v. Lacon, 
rieil3 2Ch. 17. 

3575. Add. Annotation : — Apprvd. Re Union of 
London Smith’s Bank, Ltd. Conveyance, 
Miles V. Easter, [1933] Ch. 611. 

3564. Add. Annotation : — Consd. Be Walker, 

Walker v. Patterson (1934), 177 L. T. Jo. 325. 

3606. Add. Annotation : — Refd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 


PART II. SECT. 21, SUB-SECT. 2. 

Q 1. — ^ Duty to make inquiries *] — 
Although no hard Sc fast rufee can be 
laid down, a oaveaf; should not be filed 
against the granting of probate of a 
will without substantial grounds, Sc, 
before filing, the Intending caveator 
should make full Inquiry. Where a 
caveat was filed without substantial 
grounds without proper Inquiry, a 
caveatrlx, who was unable to carry the 
matter further was ordered to pay 
costu . — In th 4 i Will of Emzabetu 
O'Drisooll (1929), 29 S. E. K. 8. W. 
558 ; 46 N. S. W. W. N. 176.— AUS. 


sh. Caveator setting up different urW.,] 
— If on a petition for prebate, the 
caveator sets up another will of 
testator, it \b obll^tory on blqi to file 
a separate petition to propound the 
will set up by him. The result In such 


a case is, that there are two separate 
suits which may either be heard 
together or be consolidated.^ — Venidas 
Nemchand V. Bai ClIAMPATAVI (1928), 
I. L. R. 63 Bom. 829.— IND. 


PART 11. SECT. 21, SUB-SECT. 10. 

sk. Jurisdiction of court — To alter 
previous order. h-ln addition to Its 
powers under Succession Act, s. 234, 
Sc Probate Sc Administration Act, 
e. no, the or,, has power in review to 
alter its previous order in contested 
proceedings for the grant of probate 
or letters of administration. — -Kyone 
Hoe Tsee r. Eton Soon Stw (1925). 
I. h. K. 3 Ran, 261.— IND. 


si. iHUv to seU — €& pay beneficiary 
share of proceeda.V^Re MontoomkrY. 
Lumbers v, Moittgomery (1912), 22 
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W, L. R. 634 ; 22 Man. L. R. 735.— 
CAN. 

PART HI. SECT. 1, SUB-SECT. 2.— 
I. (a) V. 

p i, ,]— An option to pur- 

chase contained in a wUl is primd fade 
not purely personal, but Is assignable 
by the optionee Sc transmissible by him 
to his personal representatives. — 
Perpetual Trustee Co. v. Union 
Trustee Co. (1927), 28 S. R. N. S. W. 
222 ; 45 N. S. W. W. N. 30 ; reved. std) 
nom. Abbott, r. Union Trustee Go. 
(1928), 41 a h. R. 375.— AUS. 

PART m. SECT. 1. SUB-SECT. 2.— 
I. (bj 1. 

q 1. .] — The common law maxim 

(wtio personalis nwritur cum persona In 
India has been very largely abrogated 



Vol. XXQL— Executors and Adnunisttators. Cases 3611a— S692a. 


,]— Anon. (1457), Y. B. 36 
Heuo 6, fo. 7, pL 4 ; 7 Jur. 494, n. 

Annotations: — Apld. Tharpe d. StaUwood (1843), 5 Man. & 

G. 760. Bold. Wangrford v. Wangtord (1704), 11 Mod. 
Rep. 38. 

3611b. -- — - V. Newman (1601), 

Gouldsb. 162 ; 75 E, R. 1059 ; sub nom. 
Eason v, Newman, Cro. Eliz. 495. 

3611c. .] — ^Beab V, Soper (1759), 2 

Keny. 441 ; 96 E. R. 1288. 

3617. Add* Citations : — svh nom* Mason &; Davy 
V, Dixon, Latch 167 ; Noy 87. 

Add, Annotations: — ^Hefd. Saunders v, Plum- 
mer (1662), O. Bridg. 228 ; Finlay v, Chirney 
(1888), 57 L. J. Q. B. 247. 

8624a. Injury must have been com- 

mitted within six months of death.] — Bush v. 
London County OouNcrx (1933), 77 Sol. 
Jo., 388, D. C. 

iv. Personal Injury (p. 297). 

See, now. Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), 8. 1, & Negligence, 
Nob. 953b-953f, post, 

3631. Add, Annotation : — Consd. Re Dickens. 
Dickens v, Hawksley, [1935] Ch. 267. 

3638. Add, Annotation : — Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 

3646. Add, Annotation : — Refd. Flower v, Prechtel 
(1934), 150 L. T. 491. 

3655. Add, Annotation : — Refd. Re Portman (No. 
2), [1925] Ch. 294. 

3658. Add, A nnotations : — Consd. Re Union of 
London & Smith’s Bank, Ltd. Conveyance, 
Miles V, Easter, [1933] Oh. Oil. Refd. Price 


V, Corpn, d’Energie de Montmagny, [1927] 
A. 0. 363. 

8671. Add, Annotation : — As to {I ) Refd. Re Blake, 
Re Minahan’s Petition of Right (1931), 100 
L. J. Ch. 251. 

3687a. .] — Appleton v. Doily (1609), Yeiv, 

135 ; 80 E. R. 91. 

Annotations : — Befd. Shuttleworth v. Gamett (1688), 
Garth. 90 ; Hudson t>. Jones (1706), 1 Salk. 90, 

3691. Add, Annotations : — Distd. Skinner v, Geary 
(1931), 47 T. L. R. 597. Refd. Roe v, 
Russel], [1928] 2 K. B. 117. 

3692. Add, Annotations : — As to (1) Apprvd. 
Skinner v. Geary (1931), 47 T. L. R. 697. 
Refd. Roe v, RusseU, [1928] 2 K. B. 117 ; 
Lovibond (J.) & Sons v, Vincent, [1929] 1 
K. B. 687. 

3692a. .] — In my view Collis v. 

Flower, No. 3691, was wrong, for the reasons 
that I have been stating. The common law 
tenancy was terminated. The exor. had a 
common law tenancy, & it was terminated 
by notice to quit. He did not remain in 
occupation of the house, &, in my view, the 
original tenant having no right, as we have 
now decided, to dispose of the property by 
will, had no right to give any statutory right 
to the exor., & the exor., who liad not lived 
in the house, could not claim to be a statutory 
tenant. In my view, therefore, Collis v. 
Flower, No. 3691, is no longer an authority. 

The administrator case stands on a 
different footing, because one has to look in 
all these cases to see what the facts were. 
The administrator case is the case of Mellows 
V. Low, No. 3892. There the facts were 
different. The original tenant was a weekly 
tenant. It was a common law tenancy, <fe 
during her tenancy she died intestate. 
Consequently, whatever rights she had in 


by Btatiitory provisioDS oontained in 
riucceasion Act. 8. H06.— llKTiiiA l)UN> 
Mussoorib Elkotiiio Tramway Co. v. 
llANSBAJ (1935), 1. L. K. 58 All. 
342.— IND. 


PART III. SECT. 1, SUB-SECT. 2. - 
I. (b) a. 

3617 I. Application of rule — Detinue, ) 
— The adminiHtrator of the ehtate of a 
deceased person cannot recover dam- 
ages, in respect of a chattel belonging 
to the deoeased, for Its detention or 
seizure during his lifetime, or prior to 
the Issue of the letters of administra- 
tion, imless there is evidence to show 
that the ohattel woe damaged, or that 
the estate of the deceeised was 
doproolated by the selztire or detention 
in that period. The administrator, 
however, is entitled to recover for the 
estate damages for being deprived of 
the use & possession of the chattel after 
the issue of the letters of administra- 
tion, — D ay u, Horton <1918), 26 
W. L. R, 72 ; 5 W. W. B. 751 ; 14 

H. L, B. 763 ; 23 Man. L. B, 623.— 
GAN. 


PART HI. SECT. 1, SRB-SECT. 2.— 

I. (b) iU. 

• 0 . Whether right coniinxiea in personal 
r^resenfafwc.}-— Under the provisions 
01 B. 8. c. 113, s. 1, the right to main- 
tain or to institute an action for an 
Injury to land, committed within six 
months of the death of the owner, 
survives to his personal representative. 
The clear & reasonable meaning of the 
statute is that the exor. or adminis- 
trator may oommenoe an action or carry 
on an action instituted by testator or 


intestate. — Miller v, Cobkum (1899), 
32 N. B. B. 35«.-~CAN. 

80. .] — In an action for trespass 

to land brought in 1895, the statement 
of claim included a claim for erecting 

6 inaintalniug fences & depasturing 
cattle, PItf. died in 1897, & his extrix. 
was made a party In 1898 : — Held : 
R. S. c. 113, 8. 21, In relation to a con- 
tinuing cause ol action, applied. — 
Grant v. Wolvk (1899), 32 N. S, R. 
444.— CAN. 

PART m. SECT. 1, SUB-SECT. 2.— 
1. (b) iv. 

sp, rF?tef/tcr right corUinues bi repre- 
sentative,] — In case of tort, for alleged 
negligence resulting in the death of the 
person injured, the right to maintain 
an aotioii dies with the person. — 
Hawley v. Wiaairr(1904), 37 N. S. B. 

7 7.— CAN. 

aq. .1 — An action for injury to 

the person now survives to the exor. 
of pltf.. whd can, in case of his death, 
pendente Itte. on entering a suggestion 
of the death & obtaining an order of 
revivor, continue the action. — M ason 
V. PKTERBOROUtVH TOWN (1893), 20 
A, B. 683.— CAN. 


PART III. SECT. 1, SUB-SECT. 2. 

J. (a) ii. 

3660 i. lUghi to receive (tieiduid^.] 
Dividends paid out of the proHts oi 
industrial cos. in Quel»<‘c, (Janatia 
declared iJcriodically ho lar us cir- 
cumstances permit, arc generaiJ ♦ 
speaking to he treai-(Kl o.s 
fruits ” withbi art. 449 <»f MUj 
Code of Quebec, & must, 
art. 451, bo considered as uaring been 
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acquired doy i>y day & belonging to 
tiie. \isiifnictuary in pro])ortion to the 
duratiini of his usufruct. 

E., who wuiH entitled under the will 
a deed of gift of his father to certain 
dividcudH i)ayable by a co. of which his 
falber had been (be founder & K(dn 
share holrlor, died thrive days before', the 
deelaration of divid<^ndH on il/S pn?- 
ferreil & eoiutnou Htocks out of prodts 
adniittedly teamed during K.’s lifci- 
tiine. On a claim by api>R,, the widow 
& executrix &; univerRal legatee of E., 
to the proportionate Hhai-e (d’ th(; 
dividend.'^ so deelared wiiich Hh(; alleged 
Avns due to her hxrsbaTid at the datt* of 
his death under the will & deed of gill : 
— Held: (1) although E. was not a 
usufructuary under the deed of gift, 
having only a right as bcnctlcian to 
share in eertam “ fi’uil.s A' rcvehia's ” 
(the dividends! dislributed from (n))o 
to time by the trust t'cs under tiio <]<‘e(i 
of gift, he was. by virtue of itu' tuo- 
visions of a.rt. 9H1 (a) to (a) of (’ivil 
Code of Quebec, a bonodnary uu(h'r 
the doeri of gift v^: ( he iil wit h ijei soua i 
rights against the iidiu ia.ry doiu'cs iSc 
the tidueiarv lcgnt<'(* rt'Spcctivoiy ; 
(2) art. 15J of the <;i\ uasappJio 

ai>Ie bv analogy io ( he rights of a 
heiu'tlciafv uuder (In' wdl A: (bH'd of 
g-ift in rchpcft oi the iliv/dcndM iJtv’Ja.red 
b' tlu' cn. T(m iiivjd('nds in question, 
(hon'foie. \uTr enil fruits subject to 
the priii<'il>l(' eoni aim'd iu art. 451 that 
tla'^ hIioliM iio coushho'ed to have been 
aeunired <iav by da.y, .S: K.’s widow W'as 
aceordiiigly (UititJod to her husband's 
l>ro|)ortionate share of the dividends 
whic li were in fact <lcelarod threu) d» /s 
after his death. — L averdukk \)v 

Tremblay, 11937] A. O. 666; 106 

L. 3. F. 0. 107, P. O.— CAN. 
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her common law tenancy remained to her 
representatives in an intestacy. No notice 
to quit was ever given. Consequently the 
common law tenancy remained. Then the 
landlord claimed that on the death of the 
tenant intestate, with no member of her 
family residing in the house, the tenancy 
lapsed. Ic was held that the administratrix 
was a person who derived title under the 
original tenant, consequently, that the 
residence could not be interfered with. The 
point of that case which renders it a right 
decision is tliat no notice to quit the common 
law tenancy had ever been given. The 
common law tenancy, therefore, remained, 
& it remained in the person who at common 
law was entitled to it, her tenancy had 
never been terminated. Consequently, 
Mellows V. Low^ No. 3692, on the facts, is 
right, but if notice to terminate the common 
law tenancy had been given the ct. could 
not. in my opinion, have said, unless the 
matter could be brought within the very 
curious clause about intestacy to which I 
have referred, that such an administratrix 
not being in possession is entitled to be 
protected by the Act (Scrutton, L.J.). — 
Skinner v. Geary, [1931] 2 K. B. 546 ; 100 
L. J. K. B. 718 ; 145 L. T. 675 ; 95 J. P. 
194 ; 47 T. L. R. 597 ; 29 L. G. K. 599, C. A. 

3699. Add. Annotation : — Refd* Re Bower Wil- 
liams, Ex'p. Trustee, [1927] 1 Ch. 441. 

3702. Add. Annotation : — FoUd. Re Bower 

Williams, Ex p. Trustee, [1927] 1 Ch. 441. 

3710. Add. Annotations : — Consd. Beaumont v. 
Beaumont, [1933] P. 39 ; Rc Debtor, Ex p. 
Petitioning Creditors (No. 5 of 1932) (1932), 
101 L. J. Ch. 872 ; Morris v. Baines & Co., 
[1933] 1 K. B. 540. 

3711. Add. Annotation : — €onsd. Morriss v. Baines 
& Co., [1933] 1 K. B. 540. 

3732a. .]— Batho v. Fulton (1824), 2 L. J. 

O. 8. Ch. 196. 

3766a. .] — Curling v. Austin (1862), 2 

Drew. & Sm. 129 ; 10 W. R. 682 ; 62 E. R. 
570. 

Annotation .—Reid. Lawrlo v. Lees (1881), 7 App. Ca**, 19. 

3795. Add. Annotations : — Refd. Re Murphy’s 
Estate, Morton v. Marchanton (1930), 74 Sol. 
Jo. 321 ; Parker v. Judkin, [1931] 1 Ch.475. 

3796. Add. Annotation : — Refd. Parker v. Judkin, 
[1931] 1 Ch. 475. 

3S00. Add. Annotation : — Refd. Parker v. Judkin, 
[1931] 1 Ch. 475. 

3818a. .] — The effect of Land Transfer Act, 

1897 (c. 65), ss. 1 & 2, is to impose an “ express 
trust ” within Jud. Act, 1873*(c. 66), s. 25 (2), 
on the personal representatives of deceased 
in respect of real estate, & so to prevent Real 
Property Limitation Act, 1874 (c. 57), from 


running in their favour. — T oatbs v. Toates, 
[1926] 2 K. B. 30 ; 95 L. J. K. B. 526 ; 135 
L. T. 25 ; 90 J. P. 103, D. C. 


Sub -SECT. 4. — In case of Persons dying 
SINCE 1926 (Vol. XXIII,, p. 317). 

3819a. Settled land — ^Termination of settlement on 
death of tenant for life.] — Administration 
of Estates Act, 1926 (c, 23), s. 22 (1), does not 
apply where the settlement comes to an end 
on the death of the tenant for life, & his 
exor. when constituted can sell, & he is not 
deemed to have appointed the sole surviving 
trustee of the settlement as his special exor. 
pursuant to such sect . — Re Bridgett & 
Hayes* Contract, [1928] Ch. 163 ; 97 

L. J. Ch. 33 ; 138 L. T. 106 ; 44 T. L. R. 
222 ; 71 Sol. Jo. 910. 

Annotation'. — Distd. In the Estate of Taylor. [1929] P. 260. 

3819b. .] — In the Estate of Bordass, 

No. 1772a, ante. 

3819c. .] — In the Estate o/ Birch, [1929] 

P. 164 ; 98 L. J. P. 66 ; 141 L. T. 32 ; 73 
Sol, Jo. 221. 

Annotation : — Dlstd. In the Estate of Taylor, [1929] P. 2G0. 

3819d. Grant of probate to tenant for life as 

special executor.] — Land was devised by H. 
on trusts providing for limited ownerships 
& in default of issue for the right heirs of 
H. C. who was the right heir of H., by his 
will appointed the applicant T. exor. & 
trustee & devised his lands to the use of the 
applicant' for life with I’emainders over. On 
Jan. 1, 1926, the commencement of Settled 
Land Act, 1925 (c. 18), the lands passing 
under the wills of H. C. remained subject 
to the settlement created by the will of H., 
<&;, in the event of the termination of the 
limited ownership under the will, also subject 
to the settlement created by the will of C. 
On the same date J. was tenant for life under 
the will of H. By a vesting deed dated 
Apr. 16, 1926, the lands were declared to be 
vested in J. in fee upon the trusts operating 
from time to time under the will of H. or 
otherwise. J. died Apr. 27, 1928. General 
probate of his will including the settled land 
was granted to his exors. in the first place. 
Later the grant was amended limiting it 
save & except the settled land vested in 
testator settled previously to his death 
remaining settled notwithstanding his 
death.” J. having died without issue appet, 
T. then became tenant for life in possession 
under the settlement cr(?ated by the will 
of C. as well as the trustee of that settlement. 
On appeal from the registrar a grant of probate 
of the will of J. limited to the settled land was 
directed to issue to the appet. as special 
exor. of J. — In the Estate of Taylor, [1929] 
P. 260 ; 98 L. J. P. 145 ; 141 L. T. 200 ; 45 
T. L. R. 481 ; 73 Sol. Jo. 385. 
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Part IV. — Duties 

3888, Add, Annotation : — .As to (2) Consd. Ite 
•Rooke, Jeajis v. Gatehouse, [1933] Oh. 970. 

3899, Add, Annotation : — As to (2) Consd. Be City 
Equitable Fire Insce., [1926] Oh. 407. 

3934, Add, Annotation : — Consd. Be Mansel, Smith 
V. Mansel, [1930] 1 Oh. 362. 

3959a. .] — Exor. charged with 

interest on dividends of stock received by 
him, & kept at his banker’s with his own 
money for a number of years, instead of being 
invested to accumulate. — G oodohild Fen- 
ton (1829), 3 Y. & J. 481 ; 148 E. R. 1269. 

3966a. Application to court — Order for 

inquiry as to sufficiency.] — Re Lethbrbrow, 
Hopp V, Dean, [1936] W. N. 34 ; 179 L. T. Jo. 
161. 

Annotation Eefd. Re Holden, IsaacHon v, Holden (1935), 
179 L. T. Jo. 235. 

3973a. .] — Re Holden, Isaacson v . Holden, 

[1936] W. N. 62 ; 179 L. T, Jo. 235. 

3999a. .] — Hudson v, Martin (1726), 

2 Eq. Cas. Abr. 461 ; 22 E. R. 393. 

4013. Add. Annotation : — ^Refd. Be Phillips, Law- 
rence V. Huxtable, [1931] 1 Ch. 347. 


of Representative. 

4021. Add. Annotation: — As to (2) Held. Be 
Mathieson, [1927] 1 Oh, 283. 

4040a. Income accruing after death — Admlnistra* 
tion of Estates Act, 1925 (c. 23), s. 82 (1).] — 
Re Tong, Hilton v. Bradbury, No. 6917b, 
post. 

4086a. Devise in trust to pay debts — Until son 
attain twenty-one — Death under twenty-one 
— Debts unpaid.] — Devise of the rents dc 
profits of lands till hi.s son attain twenty-one, 
towards payment of debts ; & if my son die 
before twenty-one, my debts being paid, 
then to A,, & the son dies before twenty-one ; 
yet the rents 8c profits not only till he would 
have attained twenty-one, but also beyond, 
till the debts be paid, shall be applied for that 
purpose. — Martin v. Woodgate (1691 ), Free. 
Ch. 34 ; 24 E. R. 18. 

4089a. Foreign estate — Produce in transit at time 
of death.] — Cltpfe v. Gibbons (1714), 2 
Ld. Raym. 1324 ; 92 E. R. 364, L. C. 

Annotation: — Re!d. Qoodtltle d. Hart v. Knot (1774), 1 
Cowp. 43. 


PART IV. SECT, 1, SUB-SECT. 1. 

3823 iii, Pay» 

ments made by exors. for a concrete 
curbing: &: foot marker at tJie g:rayc of 
testator approved sinci? apart from 
the provisions, if any, therefor in a 
will the law contemplates reason- 
able outlays for such purposes. — Re 
KOGKits Estate, [19371 1 W. W. K. 
455 ; 2 D. L. 11. 79.— CAN. 

PART IV. SECT. 1. SUB-SECT. 3.— A. 

3891 i. Duty to yei in dd)ta — Liability 
for neglect.] — Re Johnston, Johnston 

V. Hooo (1877), 25 Gr. 261.— CAN. 

sr. Executor debtor to testator .] — 
Where an exor. woe indebted to his 
testator at the latter’s death the debt 
is oonsidored in equity to have been 
paid by the debtor to himself os 
executor, & he is chargeable in the 
accounts with the amount thereof at 
the time of probate with legal interest 
thereafter during default in payment. 
— Re Gibson Estate, [1930] 2 

W. W. H. 400; [19311 D. L. 11. 159; 
39 Man. L. K. 564.— CAN. 

PART IV. SECT. 1, SUB-SECT. 3.— 
B. (a) ill. 

3927 i. Power to retain — What are 
investments — Not. right to receive pay- 
ment on quantum meruit.] — Re Jones, 
Jones v. Baxter (1929), 46 N. S. W. 

W. N. 190.— AUS. 

3927 ii. Not Hght to 

appointment as architect,] — Re Jones, 
Jones v. Baxter (1929), 46 N. S. W. 
W. N. 190.— AUS. 


PART IV. SECT. 1, SUB-SECT. 8.— 
B. (e). 

n i. .] — ^Where a will directs 

that the proceeds of soles of property 
of the estate shall be deposited in a 
chartered bank, snob proceeds cannot 
be otherwise Invested except by con- 
sent of all .persons interested.— 
Walters, [1925] 2 W. W. R. 557.— 
CAN. 

PART IV, SECT. 1, SUB-SECT. 4. ' 

p i. Deceased uHth foreign domi* 

oil .] — ^In the case of the estate of a 
deoeosed who died domiciled outside of 
Saskatchewan the exor. ’s advertisement 
for claims against the estate was pub- 


lished at the last place of residence of 
deceased in said foreign domicile ; — 
Held,: there had benm a sufficient com- 

£ banco with rule 43 of the Surrogate 
t. Rules, & an order under rule 45 (2) 
dispensing with the ijassing of accounts 
was granted. — Re Jacobron, Bkown & 
Atcheron Estates, [1935] 3 W. W. K. 
513.—CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 

8t. Claim disputed — Effect of service 
of notice of appointment for passing 
accounts on claimant .] — The act of an 
administrator In serving claimants 
against the estate with Orders & 
appointments for passing accounts 
both with, & subsequent to, the service 
upon them of notice of dispute, held 
to have estopped him from setting up 
said notice as a bar to such claims. — 
Re Kurylo Estate, [1922] 2 W. W. R. 
815 ; 68 D. L. R. 784 ; 15 Sask. L. R. 
463,— CAN. 

8W. Payment of doubtful claim to 
legatee .] — Exors. cannot pay claims of 
doubtful validity, conditional upon 
their being deducted from legacies to 
the claimant in the event of yalidity 
not being established. — Re Gillis, 
[1936] 2 D. L. R. 658.— €AN. 


PART IV. SECT. 2, SUB-SECT. 2.— A. 


8V. Undisposed of realty tfi* personalty 
— before personal estate charged with 
payment. ] — In the administration of the 
estote of testator, who has died testate 
as to some assets 8c intestate as to 
others, the primary fund for payment 
of debts, funeral 8c testamentary 
expenses, in the absence of a contrary 
intention expressed in the will, Is that 
constituted by both the real & personal 
estate of which testator has died 
Intestate & is in priority to personal 
estate, charged with their payment. — 
Public Trustee v. Lettch (1928), 28 
S. R. N. 8. W. 313 ; 45 N. S. W. W. N. 
85.— AUS. 


sw. Property exempt under Execu- 
ons Act .] — In constmlng Devolution 
! Estates Act, R. S. M., 1^13. s. 3. 
hlch provides that an intestate’s real 
♦ personal estate or both, ‘‘ except in 
> far as either or both may be excepted 
r any law or enactment,** shall pc 
largeablo with his debts, 
cempt under Executions Act, H. 8. ivi., 
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1913, is to be considered one of the 
“ exceptions. ’ ' 

A farmer died intestate leaving four 
dependent infant children. The ad- 
ministrator of his estate sold certain 
chattels which were during the life- 
time of the deceased “ exemptions ” 
under Executions Act, s. 29. On an 
applloation by the administrator for 
directions os to the disposition of the 
moneys realised from the sale, the 
creditors of the deceased, none of 
whom had recovered judgment, con- 
tended that the right of exemption 
terminated on the deceased’s death ; 
that all the assets of the deceased. 
Including the exemptions, wore liable 
for his debts ; & that even if the 

chattels continued to be exempt, the 
proceeds of their sale was not exempt : 
— Held : the administrator, who had 
also been appointed guardian, held the 
money received from the sale of the 
exeinptlons for the benefit of the 
children . — Re McKenzie Estate 
(Man.), [1930] 1 D. L, H. 49; [1929] 
3 W. W. R. 338 39 Man. L. R. 165.— 

CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (a). 

3986 i. General rule .] — By her will a 
testatrix having be^queathod all hci* 
personal property to Ikt sister-in-law, 
inter alia, directed that certain land 
should be sold & “ from the procjecds of 
the sale, & after i)aymont of all out- 
standing debts,” gave certiiiii per im]ar\' 
legacies. On an origin/it.mg simimons 
to decide whetlu'r tlu' general 
poi*sonalty had bocm exonerated front 
the pavment of debis -//e/d / as 
there was no express or implied nro- 
vfslon in the will to rndieate that 
testatrix wished lo overrnie the 
filutntory order of application of as«e s, 
the statulory order aiqdied A the 
general personalty was Jitihle for th<^ 
payment of debts.-- th r-Lra? v. I vllfu 

(1936), 36 8. B. N. ^ • hOl) . .).i 

:< 8. W. AV. N, 222. ~ AUS. 


»ART IV. sect. 2, SUB-SECT. 2.- 


sn. Under .5 Oeo. 2. c. 1.]—UeM : 
land was assets in the hands of exora. 
for tiio payment of unliquidated 
damages in an action of covenan , — 
StOELBS V. Asselstine (1853), 10 
U. O. R. 203.— CAN. 
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4101a. Liability to contribute rateably — Under Ad- 
ministration of Estates Act» 1925 (o. 23)^ 
ss. 82, 83, 34 — Notwithstanding devolution of 
beneficial interest to heir-at-law of lunatic.] — 
For six years before her death a lady was a 
certified patient at a mental home, & without 
any testamentary capacity. She was not, 
however, a lunatic so found by inquisition, 
^ never had a committee or receiver. She 
died at the home on Feb. 1, 1929, a mpinster 
& intestate, aged seventy -six ; — Held : her 
real estate went to her heir at law under 
Administration of Estates Act, 1925 (c. 23), 
s. 61 (2), which exemption sect, read with 
the definition sect., sect. 66 (1) (viii.), was 
not confined to cases where a lunatic or 
defective had a committee or receiver. 
However, the exemption in sect. 61 (2) only 
extends to the devolution of the beneficial 
interest, & the real estate must bear its 
rateable share of the funeral, testamentary 
administration expenses, debts, &: lia- 
bilities, under sects. 32, 33, 34, & Sched. I. — 
Be Gates, Gates v. Gates, [1930] 1 Ch. 199 ; 
99 L. J. Oh. 161 ; 142 L. T. 327. 

4101b. ** According to value Meaning of 

value.''] — In Administration of Estates 
Act, 1925 (c. 23), Sched. I., Part II., para. 6, 
“ Property specifically devised or bequeathed, 
rateably according to value,*’ the word 
‘‘ value ” means the value to testator. 
Where, therefore, property is devised sub- 
ject to a mtge. created by testator, & other 
property is devised burdened with the pay- 
ment of specified legacies, & the personal 
estate of testator is insufficient to pay 
pecuniary legacies debts, in order to 

ascertain the proportion payable the word 
“ value ” means the value of the property to 
testator & not the value of the property to 
the devisees. The “ value ” in the case of 
the property burdened with the mtge. is 
the value of ihe property less the amount 
of the mtge., whereas in the case of the 
property burdened with the payment of 
legacies the amount of the legacies is not 


to be deducted to ascertain the “ value ” of 
the property. — Be John, Jones v, John, 
[1933] Oh. 370; 102 L. J. Oh. 72; 148 
L. T. 460. 

4134. Add. Annotation Consd. Be Wells, Swin- 
bume-Hanham v. Howard, [1933] Oh. 29. 

4154a, Solicitor entitled to payment of testa- 
mentary charges not paid by deceased 
executor.] — Tannee v. Oaetkb (1856), 25 
L. J. Oh. 664 ; 27 L. T. O. S. 196 ; 2 Jur. 
N. S. 413 ; 4 W. B. 633. 

4158. Add. Annotation : — Consd. A.-G. v. Jackson 
(1932), 48 T. L. B. 261. 

4158a. Income tax — ^For bus year ending before 
testator’s death.] — Held : the Orown’s pre- 
ferential claim for income tax could be made 
for tax assessed for any one year ending 
before testator’s death. — Be OooKEix, Jack- 
son V. A.-G. (No. 2) (1932), 76 Sol. Jo. 496 ; 
16 Tax Oas. 681, 721. 

4193. Add. Annotation : — Refd. Christopher 

(Hove), Ltd. V. Williams, [1936] 8 All B. K. 

68 . 

4210a. .] — A judgment was signed 

in 1864, but was not registered till after the 
death of the judgment debtor in 1862 
Held : the judgment had no preference over 
simple contract debts against the estate of 
the judgment debtor. — K emp v. Wadding- 
ham (1866), L. B. 1 Q. B. 366 ; 7 B. & 8. 301 ; 
35 L. J. Q. B. 114 ; 13 L. T. 709 ; 14 W. B. 
390. 

4221. Add. Annotation : — ^Rcfd. A.-G. v. Jackson 
(1932), 48 T. L. B. 261. 

4225. Delete the cross-reference immediately pre- 
ceding this case. 

4351. Add. Annotations : — Refd. Be Cockell, Jack- 
son V. A.-G., [1931] 1 Oh. 389 ; In ih£ B state 
o/Leguia (1936), 105 L. J. P. 72. 

4853a. How exerciseable--^Equitable assignment of 
future assets.] — A personal representative’s 
right to prefer creditors, preserved by Adminis- 
tration of Estates Act, 1925 (c. 23), s. 34 (2), 


PABT IV. SECT. 2, SUB-SECT. 3.— A. 

p i. Preferred to mortgagee of 

property deoiaed heneficlaUv to eaxcvior.] 
— Rt SOULTHORPK <Ont.), [1926] 2 
D. L. K. 739 ; 7 O. B, R, 505.— CAN. 

BO. Widow’s right to money payable 
under nmiriage contract .\ — OTiEiLLT 
w. O’EKlLtT (1910), 16 0. W. R. 75 ; 
21 0. L. R. 201.— CAN. 

Bp. Claim for breach of trust.) — The 
faot that a oiaim against the estate of 
a deceased person arose in oonseqnenoe 
or by means of a breach of duty as 
a trustee, affords no ground for giving 
such clalul a preference over other 
orodltors of the estate: as, under 
Property & Trusts Act, R. S. O. 1877, 
o. 107, 8. 30, the claimant oan only 
rank pari passu with other creditors. — 
Beock V. Oamebon (1873), 25 Gr. 369. 
--CAN. 

PART IV. SECT. 2, SUBJECT. 8,—B. 

4162 1. Simple eonfraot debt due to the 
Crown — PrUrnty over spedday <t simple 
contract debts due to subject*} — A debt 
incurred by the purchase of wheat 
from the Minister of Airdoulture, 
under Wheat Marketing Acta, is a 
Crown debt, & should be paid In priority 
to all other debts of Intestate.— jRe 
MoMahon, Lawson o. iNTSoarATB 
Estates Curator, [1921] V. L. R. 
549.— AUS, 


PART IV. SECT. 2, SUB-SECT. 8.— 

0. (a). 

4167 i. Priority over specialty dt 
simple contract ddtts.) — In the admini- 
stration of assets, a judgment obtained 
flkgainst decreed is entitled to priority 
over simple contract & specialty 
creditors, but it 1? essential to the 
judgment that it should have been 
docketed. — Frontenao Loan Co. v. 
Morick (1886), 3 Man. L. K, 462. — 
CAN. 

4178 i. Degree of priority — Between 
iudgmetU creditors — Judgment for 
balance of legacy charged on reaUy— 
Judgment by cr^iior secured by mort- 
gage.} — Cameron v. Harper (1892), 
21 S. C. R. 273.-~CAN. 

PART IV. SECT. 2, SUB-SECT. 3.— 
C, (0). 

4206 i. Against deceased.] — Frontb- 
NAO liOAN Co. V. Mobtce, No. 4167 i.^ 
ante.— CAN. 

PART IV. SECT. 2, SUB-SECT. 4.— 
A. (a). 

4245 ill. .] — ^An administrator 

may pay a statute-barred debt without 
inournng perBonal liability. — Re 
GREEN, [19S21 3 D« L. E. 48 ; 4 
M. P. B. 432.— OAN. 

sq. Right of widow to pay husband’s 
ds&L}— The payment of a httshand's 
debt, though barred, has been held to 


be a pious duty on the part of the 
widow, & it is not necessary that there 
should he any dan^r to the estate, 
in order to entitle the widow to incur 
debts, or to alienate the property of 
her husband In order to pay off barred 
debts. The Hindu law does not take 
cognisance of any bar of limitation. — 
Abhutosh Sikpar V. Chipam Manual 
(1929), I. L. R. 57 Calc. 904.— IND. 

PART IV. SECT. 2. SUB-SECT. 4.— 
A. (0) i. 

d 1. S. P. Watkins v. Washburn 
(1846), 2 U. C. R. 291.— CAN. 

4272 i. By representative — Inclusion 
of debt in probate affldairit,] — The setting 
out of a aebt in an affidavit tor estate 
duty Is not a suffident acknowledge- 
ment to take It out of the Statute of 
Limitations, — Prbnderoajbt v. O ‘Gor- 
man, [1938] L R. 460.— IR. 

sr. By executor de son tort.} — An 
exor. de son tort cannot give a new 
starting point to Stat. LlmitationB as 
against the rightful administrator, or 
the parties benefioially Interested in 
the estate. — Grant v* McDonald 
(1860), 8 Gr. 468.— CAN. 

PART IV, SECT. 2. SUB-SECT, 5.~A. 

Bt. Claiim for wages by maiiager of 
intestate’s farm — Claim by execution 
ered^.}y-mxM0mv. GtLMOUR (1894), 

3 B. 0. 
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can. be exercised not only by payment in 
cash, or by a legal chaise eqtiivalent thereto, 
but also by an equitable assignment of 
future assets that materialise before an 
administration decree. — Re WnxiAMS, 
Richards v. Wiixiams, [1980] 2 Ch. 378 ; 
99 L. J, Oh. 470 ; 143 L. T. 630. 

4368. For existing citation substitute the following 
paragraph & citations : — 

If, after a decree, an exor. thinks fit to pay 
a creditor, he does so at his own risk, Si he 
is only entitled to stand in the place of his 
creditor against the estate. — Irby v. Irby 
(1867), 24 Beav. 625 ; 3 Jur. N. B. 1314 ; 63 
E. R. 460r. 

4892. Add, Annotation : — As to (2) Consd. A.-G. v. 
Jackson (1932), 48 T. L. R. 261. 

4418. Add, Annotation: — As to (3) Consd. Re 
Cockell, Jackson v, A.-G., [1931] 1 Ch. 389. 

4428. Add, Annotation : — Consd. A.-G. v, Jackson 
(1932), 48 T. L. R. 261. 

4428a. Against Crown — ^Administration of Estates 
Act, 1926 (c. 28), s. 34 (2).] — A.-G. v, 
Jackson, No. 4638a, post, 

4429. Add, Annotation : — Rofd. A.-G. v, Jackson 
(1932), 48 T. L. R. 261. 

4432. Add, Annotation : — Refd. In the Estate of 
Leguia (1936), 105 L. J. P. 72. 

4483. Add, Annotaiion : — ^Refd. Re Oockell, Jack- 
son V, A.-G., [1931] 1 Ch, 389. 

4484. Add, Annotations : — Consd. A.-G. v. Jackson 
(1932), 48 T. L. 11, 261. Refd. Re Ration, ' 
Official Receiver v, Patten, [1936] 2 All E. R. 
1119. 

4485. Add, Annotations : — Overd. A.-G. v, Jackson 
(1932), 48 T. L. R. 261. N.F. Re Patton, 
Official Receiver v. Patten, [1986] 2 All E. R. 
1119. 

44 ,g 5 a. Bankruptcy Act, 1914 (c. 59), 

s. 36 (2) — Administration of Estates Act, 
1925 (c. 23), s. 34, Sched. I., Part I.]— S. P., 

the debtor, died in Oct. 1934, intestate A; 
insolvent. His widow, who had taken out 
letters of administration, having in her hus- 
band^s lifetime advanced him certain moneys 
for the purpose of his business, Si having aftor 
his death received certain sums which formed 
part of his estaoe & which equalled the 
amount so advanced by her, on Feb. 1, 1935, 
paid them as his administratrix into her own 
private account. On Feb. 8 an order was 
made for the administration of her deceased 
husband’s estate in bkpey., the sums then 
stiU remaining in her hands. These sums 
paid into her own private account having 
been claimed by the official receiver as trustee 
of the husband’s estate, who alleged that bv 
virtue of Btocy. Act, 1914 (c. 69), s. 36 (2) 
(replacing Mkcried Women’s Property Act, 
1882 (c. 76), ,8. 3) & Administration of 
Estates Act, 1925 (c. 23), the widow had no 
right of retainer as against other creditors, 
a special case was at the request of both 


PART IV. SECT. 3, SUB-SEOT. 1. 

fv. Future liabilUy conHngmt — 
Rights of executor to distribute re^ue,J 
— The father of a patiper limatio 
daughter, who had become chargeable 
to the pariah oounoU, admitted his 
liability to aliment her, & died in- 
testate. The son, as exor., divided 
the estate, which was movable, 
equally between hiznself Sc liis sister. 


parties sent by the county ct. judge, before 
whom the matter first came, for the opinion 
& determination of the High Ct. : — Held : 
on Feb. 8, the widow had in her hands the 
sums in question foi*mmg part of her hus^ 
band’s estate & she had not made these sums 
her own by paying them in to her private 
account on Feb. 1, for she had no right of 
retainer as against the other debts due from 
the estate, which were all of higher degree 
than the debt owing to her, & the sums must 
accordingly be handed over to the official 
receiver. — Re S. P., Exp. Ofpictal Rboeiver, 
[1986] Ch. 735; 105 L. .1. Ch. 371; 166 
I.. T. 31 ; [1936 -7] B. & C. R. 8 ; sub nom. Re 
Paitkn, Offiotat. Recfivfh V, Patten, 
[19.36] 2 All E. K. 1119 ; 80 Sol. Jo. 673. 

4611. Add, Annotation : — As to (2) Consd. A.-G. 
V, Jackson (1932), 48 T. L. R. 261. 

4527. Add. Annotation : — Consd. A.-G. v, Jackson, 
[1932] A. 0. 365. 

4533. Add, Annotation : — Consd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 

4535. Add, Annotations : — Consd. A.-G. v, Jackson 
(1932), 48 T. 1j. R. 261. Refd. Re Patten, 
Official Receiver v. Patten, [1936] 2 All E, R. 
1119. 

4588a. Administration of Estates Act, 1925 

(c. 23), s. 34 (1).] — Under sect. 34 (1), & the 
rules set out in Part 1. of Sched. 1., to 
Administration of Estates Act, 1926 (c. 23), 
in the administration of insolvent estates an 
exor. has no right of retainer of a simple 
contract debt against the Crown so far as the 
Crown has priority under the bkpey. rules 
affecting debt priorities ; consequently the 
Crown has priority for a claim for taxes, not 
exceeding in the whole one year’s assessment. 

In my opinion there are now only two, or 
possibly three, degrees of priority of debts, 
being, first, those which are by the Bkpey. 
Act expressly given priority ; secondly, those 
which are expressly directed to bo paid 
pari passu ; & possibly, thirdly, those 

mentioned in Bkpey. Act. 1914 (c. 69), s. 36, 
Si in sect. 3 of the Partnership Act, 1890 
(c. 39), the effect of the latter section being 
expressly retained in the Bkpey. Act, 1914 
(c. 59), s. 33. It foUows that the balance of 
any Crown debt in excess of that portion 
winch is given priority is now of the same 
degree as the debt of the executrix in the 
present case, & that she can retain against 
such balance (Lord Atkin). 

The right still remains as before, the right k) 
retain against debts of equal degree. Borne 
debts have been put in a higher degree than 
they were before ; but the exor.’s right alwa> s 
has been subject to changes of that descrip- 
tion. What has been affected is not the right, 
but the classes in respect of which the right 
is exercised (Lord Atkin). — A.-G. v. Jack- 
BON, [1932] A, 0. 365 ; 48 T. L. R. 26 L ; 76 
Sol. Jo. 146 ; sub noyn. Re (" ockell , A.-G. v. 


At the dftte of division the daughter 'e 
share had not been exhausted by the 
cost of her maintenance since hifl 
death : — Held : as any claim there 
might be against the rest of the estate 
for aliment was merely contingent, the 
exor. was not bound to retain the 
remaining shore of the estate to meet 
that claim. — Edxnb^qh 
CJ oUNdlLV. OOUPBB, fl924] S. C. 139.— 
SOOT. 


PART IV. SECT. 4, SUB-SECT. 1. 

sp. NercHsifu for debt,] -The 

right of ll»e <^xor. of a creditor of a 
itgHtoo to rotuiii out of the legacy an 
aTnoiint siitheioijt lo hhI the debt 
(iue to testator depends upon the 
exlstoiK-o of a valid debt. — P akkus 
PuoPKRTV & Stock Co., Lh). r. 
PisRpETUAL Trustee Oo., Ltd. (19;.6), 
U S. B. N. S. W. 457 ; 63 N. 8; 
W. W. N. 186.— AUS. 
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Jackson, 101 L. J. Oh. ISe ; [1931] B. & 

0. R. 167 ; svb nom. Re CocKBUL, Jackson 
V. A.-G,, 146 L. T. 460 ; 16 Tax Cas. 681, 
H. L. 

Annotaiions : — Folld. JKe Patten, Official Receiver v. Patten* 
fl936] 2 All K. R. 3119. Retd. Re BaUey, Duchess MiU, 
Ltd. V. Bailey (1932), 76 Sol. Jo. 660. 

4584. In line 6 of the paragraph, before the words 
secured by bond,'* add the word not.** 

4587a. .] — By his will a testator 

bequeathed to his sou “ tlie sum of £3,000 to 
be paid to )iim out of the share of my capital 
A loans in the business of W. B,, &; I 
direct that pi*ovided [the son] shall within 
0 months of my deatii be acjcepted by the 
remaining partners in the said bu8ine.ss as a 
partner as from the date of my death upon 
terms mutually aijceptable to [the son] & 
the remaining partners of iJie said business 
the saiti legacy of £3,000 or any part thei'eof 
shall not bo withdrawn by [the son] until 
after the expiration of 12 months from the 
dat(^ of my death, ik> in the meantime shall 
bear interest at the rate of £5 per cent, per 
annum ” : — Held : the bequest was a demon- 
strative legacy «Nc not a specific one . — Re 
Wbbsteb., Goss v, Webktkr, [1937] 1 All 
B. II. 602 ; 156 L. T. 128, O. A. 

4591. Add* Annotation : — Consd. Re Quintin Dick, 
Cloncurry v, Fenton, [1926] Ch. 992. 

4807. Add* Annotations : — Apld. I. R. Comrs. v* 
Smith, [1930] 1 K. B. 713. Consd. Parker v. 
Judkin, [1931] 1 Oh. 476. 

4613a. Devisee requiring conveyance — 

Liability of estate for costs*] — Re Stringbr, 
Hill v* Stringer (1899), Y. S. C. P. 

4630. Add. Annotation : — Consd. Re City Equit- 
able Fire Insce., [1926] Oh. 407. 

4651. Add. Annotation : — Refd. Re Oarrington» 
Ralphs V. Swithenbank, [1932] 1 Ch. 1. 

4653. Add. Annotations : — Consd. I. R. Comrs. v* 
Smith, [1930] 1 K. B. 713. Refd. Herbert v. 

1. R. Comrs., I. R. Comrs. v. Herbert (1925), 9 
Tax Cas. 693 ; Daw v. Inland Revenue Comrs., 
Duff-Durnbar v. Inland Revenue Comrs. 
(1928), 14 Tax. Cas. 58. 


4661. For (1844) ** read “ (1842).’* 

4664a. Incomplete gift inter vivos — Completion by 
appointment as executor — No necessity for 
assent .] — Be Oomb»bbaoh, Sacnderson v. 
Jackson (1929), 73 Sol. Jo. 403. 

4685. Add. Annotation : — ^Refd. Be Vander Byl, 
Fladgate v. Gore, [1931] 1 Ch. 216. 

4687a. Advances by co-legatees barred by 

Statute of Limitations — Not interest on such 
advances.] — Poole v. Poole (1871), 7 Ch. 
App. 17 ; 25 L. T. 771 ; 20 W. R. 133, L. JJ. 

Annotations: — Consd. Re Rees, Rees v. Goorgre (1881), 17 
Ch. D, 701. Reid. Re Milnes, Mllnos v. Sherwin (1885), 
63 L. T. 534. 

4699. Add. Annotations: — Refd.JKc Jefferies, Finch 
V. Martin, [1936] 2 All B. R. 626 ; Be Blake, 
Berry Geen, [1937] Ch. 325. 

4712a. .] — ^Frybr V. Buttar (1837), 8 

Sim. 442 ; 69 B. R. 175. 

An7wtati(mB : — Consd. Re Parry, Soott. v. Leak (1889), 42 
Ch. D. 570. R^. Harbin v. Mastorman [1896] 1 Oh. 351. 

4714. A dd. Annotaiion : — Refd. Re Blako, Berry 
V. Geen, [1937] Ch. 325. 

4727. Add. Annotatioyi : — Refd. Brown v. Bj-own, 
[1937] P. 7. 

4738a. .] — Horner v. Sayner (1838), 

Coop. Pr. Cas. 168 ; 47 E. R, 450, L. C. 

4753. After this case add “ Sale of legacy to 
executor — In return for annuity — Validity of 
transaction .] — See Fraudulent & Voidable 
Conveyances, No. 895a, post .'^ 

4763a. Lyman’s Trust & 

Trustee Relief Amendment Act, 1860 
(1860), 2 L. T. 662. 

4764a. Payment on account — ^No appropriation 
between principal & interest — Right of legatee 
to appropriate.] — ^Where there are insufficient 
funds to pay legacies when due, & interest 
thereon becomes payable, the legatees are 
entitled, when payments are made on account 
at a later date & there is no appropriation 
between principal & interest, to appropriate 
such payments pro tanto as payments of 
interest due to them at the time of payment 


PART IV. SECT. 6, SUB-SECT. 1.— B. 

4548 i. W?Lat are — Beguesi of stock — 
Teslaior possessing no such stock at 
death.]~Re Millar, [1927] 3 D. L. R. 
270 ; 60 O. L. R. 434.— CAN. 

PART IV. SECT. 6, SUB-SECT. 4.— C. 

n i. No power to impose terms as 

condition precedent to immediate pay- 
ment .] — Bedut V. Smith (1846), 1 
L. T. O. S. 390.— IR. 

»w. Discretion given by unit .] — A will 
ooutainevl a bequest (para. 5) to oltf. 
of $300 per aurium durlug hia life- 
time, “ U) he paid as soon as the 
finances of uiy estate will peimit my 
exors. to do ao.” By para. 7 teatatrik 
directed that ** it shall not be incum- 
bent to pay any bequest until three 
yoara after my doceoae, & my busbaud, 
& any other exors. nls death, 

shall decide when the amounts shall be 
paid & in what amounts from time to 
tin^e/* By para. 12 testatrix autho- 
rised her exors. “ at any time to with- 
hold any payment of legacy or bequest 
until sucIj time as they may consider 
it advisable to make same ** i—lield : 
nothing in paras. 5 & 7 authorised deft, 
to withhold payment of pltf.’s legacy : 
& the dlsci*etion given by paiti. 12 did 
not put deft, in a position to violate 
deliberately the terms of the will. 
The discretion was one to be reasonably 


exercised. — Seymour v. Pratt (1925), 
57 O. L. R. 278.— CAN. 

sx. Before letters of administration — 
Legacy very small. ] — Ross e. Ross 
(1872), 4 Oh. Ch. 27.— CAN. 

PART IV. SECT. 5, SUB-SECT. 4.— D. 

4683 i. Out of what funds payable .] — 
Testator by his will directed his exors. 
“ to pay to the legatees mentioned In 
the will of ray lato wife amounting in 
all to $20,000 which sum is repre- 
sented by bonds in a ** certain bank *' 
in a parcel separate from my own 
securities ” : — Held : the legacies were 
to be treated as legacies from testator, 
payable out of that portion of bis estate 
earmarked In the way indicated. — Re 
Lasham (1924), 66 O. L. R. 1.37.— 
CAN. 

PART IV. SECT. 6. SUB-SECT. 4.— 
E. (a). 

4703 i. Direction for postponement or 
accumulation — When legatee may require 
payment.] — Where testator gives a 
legatee an absolute vested Interest In 
a defined ftmd, the ct. wil] order pay- 
ment on his attaining twenty -one, 
notwithstanding that by the terms of 
the will payment is postponed to a 
subsequent period, — Gopf r. Strohm 
(1897), 28 O. R. 663.— CAN. 

4708 ii. .1 — ^Where a tes- 
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tator gives a legatee an absolute vested 
interest in a certain defined fund, ao 
that, according to the ordinary rule, 
ho would be entitled to receive it on 
attaining the age of 21 years, but by 
the terms of the will payment is post- 
poned until a subsequent period, e.g. 
till the legatee attains the age of 25 
years, the ct. will nevertheless order 
payment on his attaining 21 years. — 
lie Tanner Estate, Gould v. Tanner 
& Tanner, [1931] 2 W. W. R. 794.— 
CAN, 


PART IV. SECT. 5. SUB-SECT. 4.— 
E. (b). 

rl. .] — Re McSwee- 

NEY, Eastern Trust Co, u. McSwee- 
NEY (1931), 2 M. P. R. 683.— CAN. 

sy. Anmtity charged on land — Dviy 
of representative on transferring land 
to devisees — Land Titles Act.] — Re 
Orest Estate (1914), 7 W. W. R. 
614 ; 19 D, L. R. 190.— CAN. 

PART IV. SECT. 5, SUB-SECT. 4.— 

K. (d). 

sz. Duty of executors to buy bonds to 
satisfy specific legacies.] — Rc Banner- 
MAN% Estate, U936] 3 W. W. R. 520. 

—CAN. 

PART IV. SECT. 6, SUB-SECT. 6.— A. 

•b. Question for court,] — Re Armour 
(1026), 23 S. L. R. 626.— CAN, 
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on account of such legacies . — Re Prince, 
Hardman v. Willis (1935), 61 T. L. R. 626. 

Annotation : — -Refd. Me Morley’s Estate, HoUenden 
Morloy, [1937] Oh. 491. 

4764b. Settled legacy — ^Payment by instalments — 
Apportionment between principal & interest.] 

— Wliere owing to the nature of a testator's 
estate it has been impossible to realise it so 
as to pay legacies in full until after a lapse of 
some years from the date of the death, but 
payments on account of the principal & 
interest of legacies have been made at 
intervals under orders of the ct., the rule of 
administration is that each such payment 
must be appropriated first to interest at 
4 per cent, per annum^ & after satisfying all 
interest due, to the principal, &: this rule 
must be applied, unless there is any direction 
in the will or in any order, previously made by 
the ct, in the matter, to the contrary . — Re 
Morley’s Estate, Hollenden v. Mori.ky, 
(1937] Ch. 491 ; [1937] 3 All E. K, 240; 167 
L. T. 647 ; 53 T. L, R. 768 ; 81 Sol. .To. 4.58. 

4770, Add. Annotation : — A.s to (2) Refd, Dewar v. 
I. R. Comrs., [1935] 2 K. B. 351. 

4812. Add. Annotation : — Consd. Re Buxton, 
Buxton V . Buxton, [1930] 1 Ch. 648. 

4849. Add, Annotation : — As to (3) Refd. Re Jones, 
Meacock v. Jones, [1932] 1 Ch. 642. 

4869a. — .] — The ct. has power where 

realisation has been postponed for the benefit 
of the residuary legatees to direct that a 
legatee should be paid, not £4 per cent, imder 
R. S. C., Ord. 65, r. 64, but £5 per cent, as 
from one year from the death of testator 
upon the legacy moneys. — Re Beinton, 
Brinton V . Preen (1923), 67 Sol. Jo. 704. 

4877a. Capitalisation of reserve fund.] — A testator 
bequeathed to his son & grandson on the 


death of his wife the shares belonging to him 
at his death in a certain co. Between the 
d^th of testator & the subsequent death of 
his wife each of the 400 shares of the value 
of £35 each which belonged to him at the 
date of his death became, as the result of the 
capitalisation of a portion of the reserve 
fund of the co., consolidated with a new 
share of the value of £1.5 into a share of the 
value of £50. Testator’s estate, as the 
result of the capitalisation, also became 
entitled, in consequence of his holding of 
460 ordinary shares, to 920 preferred ordinary 
shares of £10 each: — Held: (1) following 
Smell V. Dee (1707), 2 Salk. 416, the gifts 
were contingent. (2) the original 460 shares 
together with the accretions became, on the 
death of testator’s wife, the property of the 
specific legatees. — Re Buxton, Buxton v. 
Buxton, [1930] 1 Ch. 648 ; 99 E. J. Ch. 334 ; 
143 L. T. 37. 

4895a. .] — Testatrix gave 

legacies of £100 to each of her exors. & 
trustees & then bequeathed all her plate, 
jewellery, ornaments, china, & other house- 
hold effects to two specific legatees absolutely. 
The whole of her residuary property of every 
kind she devised, bequeathed & appointed to 
her trustees upon trust to sell As out of the 
proceeds, first, to pay her funeral & testa- 
mentary expenses, debts, & the legacy duty ; 
secondly, to appropriate & set apart two sums 
of £1,000 & £2,000 to be held upon certain 
trusts for life & then over ; & tbrnily, to 
pay a number of pecuniary legacies, including 
one of £600. Testatrix declared that should 
her residuary personal estate be insufficient 
to pay aU the legacies then the legacy of £600 
should be reduced to £500 ; & every legacy 


PART IV. SECT. 6, SUB-SECT. 6.- 

B, (a). 

4765 vii. ,H-Re Daly, 

[1926] 1 D. L. R. 822 ; 58 O, L. R. 
301.— CAN. 

4765 viii. .] — Testator died 

In 1888. &c Icgracies became payable in 
1890. His estate was heavily Insolvent. 
& the last of the debts was not finally 
discharged until 1919. From that date 
the trustees accumulated funds until 
1924, when they brought an action of 
multiplepoinding & exoneration for 
distribution of the ©state : — Held : 
(1) while as a general rule interest was 
allowed upon legacies from the death 
of testator or from the prescribed date 
of payment, there was no absolute 
rule compelling the ct. in all oases to 
allow such interest, the general rule 
being displaced if clroumstanoos showed 
It to be inapplicable : (2) the general 
legatees were not entitled to interest 
on their legacies from 1890 to 1919, 
in respect that, owing to the insolvency 
of the estate during that period, there 
was no asset realisable to meet tho 
legacies nor any Intorest-bearlng sub- 
ject ; (8) there was no absolute rule 
to the effedb that the rate of legal 
interest should be 6 per cent., the rate 
of interest being in every case for the 
discretion of the ot. In the particular 
clroumstanoes. — W addell *8 Trubtees 
V . Crawford, [1926] 8. C. 664. — SCOT. 

■f. On termination of preceding life 
interest,] — A wlU dlreotod that the 
estate should be sold & exors. should 
hold proceeds in trust to pay an 
annuity & then pay residue of income 
to testator’s widow for life & on her 
death divide the corpus, paying to 
two grandchildren $1,000 each & 
dividing the rest among testator’s 
children. The will declared that the 


two legacies to the grandchildren were 
subject to the widow’s life interest &; 
directed that they should be paid 
when the grandchildren shonld atUiin 
twenty -one. but in case the estate 
shonld be divided before they attained 
that age, interest should be paid on 
their legewjies. If tho grandchildren 
died before attaining twenty -one, tho 
legacies were to fall Into the estate. 
Both the grandchildren attained 
twenty -one before tho death of tho 
widow : — Held • interest on the legacies 
wa.s payable by the estate only from 
the death of the widow . — Re Scalding 
(1902), 4 O, L. R. 632.— CAN. 


PART IV. SECT. 5, SUB-SECT. 5.— 
B. (d). 

4827 lii. .1 — In determining 

the right of legatees to interest upon 
legacies the payment of which is post- 
poned for a definite period by the will, 
the mere direction of such postpone- 
ment will not of Itself alter the dale 
from which Interest Is to run, & 
testator’s reasons for such postpone- 
ment may be taken Into consideration. 
If payment was delayed in order 
thereby to benefit a residuary legatee, 
then, in the absence of a direction to 
the contrary, no intorost upon snob 
postponed legaoies would bo payable) 
before the expiration of the prescribed 
period. But where the nostponomeut 
was Intended primarily to enable tho 
exors. to collect & realise the assets, 
the postponed legacies would cairy 
interest from such a time after tho end 
of the ** exors.* year ” as tho exors. 
had in hand realised assets which 
could rightfully be applied to the pay- 
ment of such Morpeth 

WlLUAMSON, [1920] N. Z, h. R. 39. 
N.Z. 


sd* Ijcgacy payable when efi* how he 
likes ,*" \ — A will provided that: “the 
exor. has the power given him to pay 
these three bequests when & how he 
likes — the estate is not to be sacrificed 
in any way to pay them.” The exor., 
acting prudently, disposed of the estate 
many years after the death of testator : 
— Held : the legacies did not carry 
interest from tho end of the year of 
testator’s death. — Planta v. Green - 
SHIELDS (No. 2). [19321 2 W. W, R, 60 ; 
3 D. L. R. 423 ; 45 B. O. R. 228.— 
CAN. 


PART IV. SECT. 6, SUB-SECT. 6.— C. 

4868 i. When more than 4 per cent, 
allowed — Special circymstanccs.]— 
Waddell’s Trustees r. Crawford, 
No. 4765 viii, aafe.— SCOT. 


►ART IV. SECT. 5, SUB-SECT. 6.— A. 

4883 iv. 3— A. by his 

i^ill directed that cortein poctunary 
sgaciea, amounting in oil to th(' sino 
f A>71U, should be paid “ with & oot 
f the proceedri ” of tho sale of ’ ' ■ 
[ivestmcnts coTai)risinir stocks sluircs 
’he investments realised the of 

487 Os. 4d. At the date when the wilt 
nis made they wore worth apprexj- 
mtely the sum of ^.1^1 ^ 

a further direction that tlio legaeicH 
•ere to ho paid free of all Crown duties, 
'ofitator furtlicr dealt with the residue 
f his property item by Item. On a 
imniouH raising the qiiChUon whether 
10 halnnee of the legacies was payable 
Lit of the general residue of tno estate : 
-Held ■ the balance was not payable 
as tne tund specified ^ testator for 
icir payment was lusufflolent to pay 
low in 'full, they must abate ratebly 
ter se. — Re Boyd Estate, Boyi r. 
ovtk f 19281 N. I. 14.— IR. 
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& aamuity was bequeathed fi*ee of legacy 
duty. There was a deflcieucy in the estate ; 
—’Held : (1) there were sufficient indications 
in the will that the testatrix intended the dis' 
trihution of her estate to be in accordance 
with the priorities mentioned, & the settled 
legacies must bo paid in full before all the 
other pecuniai’y legacies ; {2) the legacy of 
£600 must be reduced to £500 & this reduced 
legacy, plus the duty, must abate pfo rata 
with the other postponed legacies, including 
those to the exors. ; (3) the costs of pacing 
delivering specific legacies must be borne 
by the specific legatees. — Re Leach, Milne v. 
Daubeny, [1923] 1 Ch. 161 ; 92 L. J. Oh. 225 ; 
128 L. T. 525 ; 67 Sol. Jo. 198. 

4903. Add, Annotation : — Consd. Re Cousen’s Will 
Ti’usts, Wright v. Killick, [1937] Ch. .381. 

4910. Add, Annotation : — Refd, Jones v, Wright 
(1927), 139 L. T. 43. 

4914. Add, Annotation : — *4^ to {!) FoUd. Re Ellis, 
Nettleton v, Crimmins, [1935] Ch. 193. 

4917. Add, Annotation : — Distd. Re Beeoham*s 
Settlement, Johnson v. Beecham, [1934] Ch. 
183. 

4918. Add, Annotations : — As to (2) Consd. Re 
Beecham’s Settlement, Johnson v, Beecham, 
[1934] Ch. 183. Generally, Refd. Re Ellis. 
Nettleton v, Crimmins, [1935] Ch. 193. 

4924. Add, Annotation : — Refd. Re Ellis, Nettleton 
V, Crimmins, [1935] Ch. 193. i 

4936. Add. Annotation : — Refd. Bowen v. T. R. ’ 
Comrs., [1937] 1 All E. K. 607. 

4953. Add. Annotation : — Refd. Re Whitrod, Bur- 
rows V, Base, [1926] Ch. 118. i 

4972a. Legacy to creditor after composition.] — ' 
One by will ^ves several legacies, & inter alia 
to such of his creditors with whom he had 
formerly compounded their debts ; this but 
a legacy & not to be preferred to other 
legacies. — Cobpin v. Coppin (1726), 2 P. 
Wms. 291 ; Cas. temp. King, 28 ; 24 E. R. 
736. 

5002a. .] — Executrix having, in mistake, 

made payments to A, in respect of his annuity 
for two years before he attained twenty-one, 
was entitled to retain them out of the future i 
payments of the annuity. — Livesey v. j 


(1827), 3 Buss. 287 ; 6 L. T. O. 8. 
Oh. 18 ; 38 B, R. 683. 

5022. Add. Annotation : — Consd. Bowen v, I. R. 
Comrs,. [1937] 1 All E. R. 607. 

5057a. -- — ,] — A testatrix guaranteed her 

son’s loan account at a bank. 8he then made 
a will appointing him one of her exors. 
giving him a legacy of £100 & a protected life 
interest in the income of her residuary estfite. 
Hhe then guaranteed the son’s overdraft on 
his current account. On each occasion the 
son charged his estate &; interest in a public- 
house to secure such sum as the testatrix 
might be called upon to pay. The estate 
of testatrix was about to be called upon to 
pay a sum of over £5,000. The son after the 
death of testatrix executed a deed of assign- 
ment for tlie benefit of his creditors — Held : 
(1) the fact that testatrix required security 
for the repayment of the debt after the 
execution of her will showed an intention not 
to release the debt, the son was liable 
to the estate in the amount which would have 
to be paid to the bank ; (2) notwithstanding 
that the debt or some part might reMiiain 
unpaid, the trustees of the will were entitled 
to pay in their discretion such fhe 

income as they might think necessary for 
the son’s maintenance & support. — Re Eiseb’8 
Will Trusts, Foog v. Eastwood, [1987] 1 
All E. R. 244. 

5065. Add, Annotation : — Refd. Jenkins v, Jenkins, 

5072. Add. Annotation: — to (1) Refd. Re 
Pennington & Owen, [1925] Oh. 825. 

5076. Add, Annotation : — Refd. Re Lennard, Len- 
nard’s Trustee v. Lennard, [1934] Oh. 235. 

5079. Add, Annotation : — Dlstd. Re Pennington & 
Owen, [1925] Oh. 825. 

5085. Add, Annotation : — As to (1) Refd. Be 
Ponton (No, 2), Ex p. Fenton Textile Assocn., 
Ltd., [1932] 1 Ch. 178. 

5110a. .] — Lloyd v, Stoddart (1752), Amb. 

152 ; 27 E. R. 100, L. C. 

5160a. .] — Wilson v, Leslie (1857), 5 

W. R. 816. 

Annotation : — Dbtd. Ue Daoro, Whitaker v. Dacre (1916), 85 
L. J. Ch. 274. 


PART IV. SECT. 6, SUB-SECT. 6.— D. 

4961 a. .1— Be Boyd 

Estate, Boyd v. Boyd. [1928] N. 1. 14. 

— IR. 

PART IV. SECT. 6, SUB-SECT. 8. 

aa Jtedcanent for balance of legacy — 
Priority over creditor b,} — Hakper v. 
Harper (1890). 2 B. O. R. 15.--0AN. 

PART IV. SECT. 8, SUB-SECT. 12.-^A. 

5056 i. Itelmse of debts.]— A. by his 
will gave to a nephew the amount owing 
by him to A. under a mtge. & blU ol 
sale, & in addition gave him a peotmiary 
legacy of £1,000, « a motor car. To 
five other nephews & nieces he gave 
legacies of £2,000 each, & to another 
nephew £1,000. He directed his 
trustees to invest the surplus of his 
residuary estate, to accumulate 8c 
invest the income, & at the end of five 
years to convert those investments 
into money & hold the proceeds for 
such of the seven nephews 5c nieces 
who were pecuniary legatees as should 
then be livmg “ in the same proportions 
as the legacies herein beaueathod to 
them bear to one another absolutely : 
— BtU ? the gift of the amount of the 


debt to the debtor was a legacy, & 
the amount of applt.’s Indebtedness aa 
well as the gift of £1,000 to him should 
be taken into account in calculating 
the share In the residuary estate to 
which applt. was entitled. — Dawes v. 
Executor Trustee & Agency Co. 
OP South Australia, Ltd. (1935), 
62 O. L. R. 291 ; j;8 A. L. J. 470.— AUS. 


6057 i. Whai amov/rUs to releoae*] 

—A beauest of all moneys owing ** 
by the legatee shows an intention to 
forgive all debts owed by the legatee 
to the testator. — Re Hioes, [19351 
4 D. L. R. 781 : O, R. 538 ; 5 P. L. J. 
(Can.) 164 .— cAn. 


PART IV. SECT. 5, SUB-SECT. 13.— 

A. (a). 

5111 V. Appomtment by oodicil 

of new exeoiUora—I^ovisUm in codicil 
for remuneration of exeoutora.) — Held : 
the exors. were entitled only to the 
com^slon mentioned in the oodicU, 
provision in the 
codicil that the will should be construed 
l^he exors. were 
inserted throu^out tn place of those 
Bossi (1897), 
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5111 Vi, .]— Where testator gives 

a legacy to an executor or trustee, 
stating that it is given for his services 
in that capacity, & particularly where 
testator declares it to be in lieu of 
commission or remuneration, such exor. 
or trustee. If he accepts the trust, 
is not entitled to anything more than 
he is riven by the will, unless under 
exceptional clrcmustanoes. such os the 
gift being so small as to be lllasory ; & 
the mere inadequacy of the remunera- 
tion riven by tne will is not of Itself 
a Bumoient reason for departing from 
that practice . — Re Murphy (1928), 
S. R. Q. 1.— AUS. » 


PART IV. SECT. 6, SUB-SECT, 14.— C 

5189 i. Pareaf.i— An exor. can- 
not discharge himself by paying a 
legacy given to an Infant to the father 
or mother, as guardian, unless the 
ot. allows it in special oiroumstanoes. — 
Re Nakauohi Estate, (19271 3 L. R, 
1087 ; [19271 2 W. W, R. 607; 21 
Sask. L. R, 678— CAN. 

■b. Payment into oowir— Estate in 
Australia— Infant legatee dh guardian 
domiciled in England,}— By bis will 
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5202. Add. AnnotaMon Refd. Et Griffiths, Jones 
V. Jenkins, [1926] Oh. 1007. 

6206* After this case add “ See, aleo, CownnucT 
OF Laws, No. 548a, ante'' 

5240a* — ->.] — Testator bequeathed snmB 

of stock to his grandchildren, to be paid to 
them on attaining twenty-one, with benefit 
of si^vivorship to those attaining that age, 
but in case they should all die under twenty- 
one, tlien he willed the interest arising from 
such sums to their father for life, with 
remainder over ; — Held : the grandchildren 
were entitled during their minority to have 
the interest arising from their legacies applied 
towards their maintenance.— Bodoy v. 
Vjewm (1836), 1 Keen, 362 ; 6 L. J. Ch. 145 ; 
48 B. R. 346. 

AnTioiations .-—Bold. Feating v. AUen (1844), 5 Hare, 573 ; 
Dtmdaa v. Wolfe Murray (1863), 1 Hem. k M. 425 ; Re 
Judkin'a IVuata (1884), 60 L. T. 200. 

6245. Add, Annotations : — Dlstd. Re Reade-Revell, 
CrelUn v, MelHng, [1930] I Ch. 52. Retd. 
Re Senior, Senior v. Wood, [193(i] 3 All R. 
190. 

5246. Add, Annotations : — ^Apld. Re Raine, Tyer- 
man v, Stansfleld, [1929] 1 Ch. 716. Dlstd. 
Re Reade-Revell, Crellin v, Melling, [1930] 
1 Ch. 62. 

5249* Add, Annotations : — As to (1) Apld. Re Ful 
ford, Fulford v. Hyslop, [1030] 1 Ch. 71. As 
to (2) Distd. Re Reade-Revell, Oellin v, 
Melling, [1930] 1 Ch. 62. Consd. Re Jones, 
Meacock v, Jones, [1932] 1 Oh. 642. Refd. 
Stern v, I. R. Oomrs. (1930), 16 Tax Cas. 148. 
As to (4) Refd. Re Raine, Tyerman v, Stans- 
field, [1029] 1 Ch, 716. 

5250. Add, Annjotation : — Apld* Re Raine, Tyer- 
man V, Stansfield, [1929] 1 Ch. 716. 

5251a. .] — A contingent or future 

pecuniary legacy payable to an infant upon 
attaining twenty-one does not carry inter- 
mediate income under Law of Property Act, 
1926 (c. 20), 8. 175. & there is no power under 
Trustee Act, 1926 (c, 19), s, 31, to apply 
the interest, or intermediate income thereof, 
when invested, for the infant’s maintenance, 
unless testator is the parent of or in loco 
parentis to the infant, or has indicated 
an intention by his will that the infant should 
be maintained out of the income, or has 
directed the legacy to be appropriated & 
invested for the benefit of the infant. — 
Re Raine, Tyerman v, Stansfield, [1929] 
1 Ch. 716 ; 98 L. J. Oh. 244 ; 141 L. T. 25. 
Annotation : — ^Befd. Be Reade-Revell, Crellin v, Melling, 
[19303 1 Oh. 52. 

5251b* .] — Testatrix, who died after 

the commencement of Trustee Act, 1925 
(c. 19), by her will directed the trustees 
thereof to set apart a specific sum, to 
accumulate & capimlise the income thereof, 

testator, domiciled in Oalifomla, be- 
queathed money on deposit In banks 
in Australia, amounting to about 
£12,000, to the infant daughters of 
E., Sc appointed E. as guardian of the 
estate of his daughters, & appointed 
two residents of Brisbane an exore. of 
the testator's estate in Australia. E. 

& his two daughters were domiciled 
In England i—Heid : in the droum- 
stanoes the exors. should pay the 
legacies into ot., leaving E. %o make 
apprepriate application tor payment 
out to him.— Re TtroOB, [19381 S. R, Q. 

299.— AUS* 


until A. should Attain the age of twenty-'OXie 
years ; if A. should attain that age, then 
to pay to her the income of that sum during 
her life, & after her death to hold the capital 
sum in (,rust for her children : — Beld : as 
the tiust for A., for a contingent interest for 
her life, did not carry the intermediate 
income, the trustees had, upon the proper 
construction, Trustee Act, 1926 (c. 19), 

6. 81, no power to apply that income towards 
A.’h maintenance, — Re Reade - Revell, 
Crelun V. Melling, [1930] 1 Ch. 62 ; 99 
L. J. Ch. 136 ; 142 L. T. 177. 

5251c. — Where a testator, being the 

parent, or in Loco parentis^ of an infant, gives 
a legacy to that infant, contingently on his 
attaining an ago other than full age, &; makes 
no provision for maintenance, it is within the 
discretion of the ct. to order the interest 
on the legacy to be applied in maintaining 
tlie legatee until the legacy vests. — Re 
Jones, Meacock v, Jones, [1932] 1 Ch. 642 ; 
101 L. J. Ch. 307 ; 147 L. T. 137. 

5251 d. -.] — Testatrix by her will directed a 

fimd to be accumulated. She expressly 
directed that no payment from the fund 
should be made to the beneficiary during a 
certain i.)eriod. If i hc beneficiary died dining 
that period the fund was to fall into residue. 
Tlie gift was one which would carry the 
intermodiale income : — Held : the terms of 
Trustee Act, 1925 (c. 19), s. 31 (1) (ii) im- 
posed a statutory duty on the trustees to 
pay the income of the fund to the beneficiary 
upon th(3 beneficiary attaining 21 during the 
period & the provision in the will to the 
contraiy would then become ineffective & 
the statutory duty would prevail . — Re 
RICARDE-SE AVER’S WiLL TRUSTS, MIDLAND 

Bank Executor & Trustee Co., Ltd. v, 
Sandbrook, [1936] 1 All E. R. 580; 154 
L. T. 599 ; 52 T. L. R. 508 ; 80 Sol. Jo. 385. 

Annotation : — Consd. Be Tamer's Will Trusts, District 
Bank, Ltd. v. Turner, [1930] 2 AU E. B. 1435. 

5256. Add, Annotation : — ^Expld. & Dlstd* Re 

Jones, Meacock v, Jones, [1932] 1 Oh. 642, 

5273. Add, Annotations : — FoUd. Re Stokes, Bowen 
V, Davidson, [1 928] Ch. 716. Expld* Be Raine, 
Tyerman v, Stansfield, [1929] 1 Oh. 716. 

5273a* .] — Where a legacy given to an infant 

is clearly indicated by the vtol to be intended 
for the support of the infant, interest on such 
legacy will run from the death of testator, 
as the support of the infant must begin 
immediately upon such death ; & whore such 
legacy is one of two or more legacies all in 
the same category &; all given in the same 
group to the trustees of the will, no dis- 
tinction being made between any of the 
legacies, the other legacy or legacies will 
likewise caiTy interest from the date of 


PART IV. SECT, 6, SUB-SECT. 14,— 
D. (b) i. 

— The ct. may allow 

maintenance to an Infant (1) out of 
property to which the Infant is con- 
tingently entitled under a disposition 
made by Its father or a person standing 
in loco parentis to It If the Infant is 
tmpro tided for, or (2) out of the Income 
earned by a contingent legacy be- 
queathed to an infant which is directed 
to be set apart for tho infant so that 
If 8c when the contingency happens, the 
egocy w 
ant, or 
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infant's share in 1 he income of property 
subject of a gift to a class, all or sonic 
of whose members most take i\'here 
the chance of taking is equal as to all 
of them, or a gift to such a class or an 
individual & the donees over in default 
ot tne elasH eoiisciit. Jhit the ct. will 
apply moricv for an infant’s main- 
tenance in disregn,rd of the trust only 
when the result of not doing so will 
leave tho infant in such adverse clrcum- 
stunees that It must bo assumed that 
if they had been foreseen by testate r he 
would have provided for the case.- -JBe 
1. L. R. 86.— AUS* 
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testator*® death.— S tokbs, Bowen v, 
Davidson, [1928] Oh. 716; 97 L. J, Oh. 
273 ; 189 L. T. 331 ; 72 Sol. Jo. 384. 

Annotations ; — Distd. Re Haine, Tyennan v. Stanafleld. fl 9291 
1 Oh. 71C. Befd. Dewar t?. I. R. Comrs., [19361 2 K. B. 
351. 

5273b. Whether Infant entitled to whole of Income.] 

— Testator, standing in loco parentis^ gave 
to trustees a legacy of £4,000, on trust to 
pay it to A., on his attaining twenty -one. 
He authorised them to raise it by mtge. of 
Ids real estates, & out of the money thereby 
bequeathed, to raise such sum, not exceeding 
the interest at 4 per cent, of the expectant 
portion, as to them should seem sufficient 
for maintenance : — Held : the legatee, during 
minority, was entitled to maintenance only, 
& not to the whole amount of interest on the 
legacy. — R udge v. Winnall (1849), 12 Beav. 
357 ; 18 li. J. Ch. 469 ; 14 L. T. O. S. 325 ; 
13 Jur. 737 ; 60 E. R. 1098. 

Annotations: — Befd. Re House’s Estate (1852), 9 Hare, 649. 
ISentd. Rt Roose, Evans v. Williamson (1880), 17 Ch. D. 
696. 

5276. Add. Annotation : — Refd. Re Jones, Mea- 
cock V. Jones, [1932] 1 Ch. 642. 

5287. Add, Annotation : — ^Distd. Re Raine, Tyer- 
man v, Stansfleld, [1929] 1 Ch. 716. 

5293. Add. Annotation : — Dlstd. Re Reade-Revell, 
Crellin v. Melling, [1930] 1 Ch. 62. 

5301. Add. Annotation : — Consd. Re Jones, Mea- 
cock V, Jones, [1932] 1 Ch. 642. 

5320. Add. Annotation : — Refd. Re King, Public 
Trustee v. Aldridge, [1928] Ch. 330. 

5322. Add. Annotaiion : — Apld. Re Maher, Ward 
V. Maher, [1928] Ch. 88. 

5331. Add. Annotation : — Refd. Re Whitrod, Bur- 
rows V, Base, [1926] Ch. 118. 

5334. Add. Annotation : — Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 

5335. Add. Annotation : — Apld. Re Whitrod, Bur- 
rows V. Bax (1925), 70 Sol. Jo. 209. 

5337. Add. Annotation : — Refd. Re Whitrod, Bur- 
rows V. Base, [1926] Ch. 118. 

5340a. ♦] — Testator left his property on trust 

for sale dc realisation, & thereafter gave & 
bequeathed one-tenth part to A., two-tenth 
parts to C.'s children, & the rest in tenth & 
twentieth parts to specific objects in a 
similar manner, & “to K. £30, to L. £40, to 
Nonconformist Ministers of D. the residue 
in equal shares “ ; — Held : the wiD must be 
read as though after disposing of nine-tenths 
of his residuary estate he directed the 
remaining tenth, charged with the two sums 
as therein provided, to be divided among the 
ministers, & there was an intestacy as to the 
undivided aliquot shares of persons who 
predeceased testator. — Re Whitrod, Bur- 
rows V. Base, [1926] Ch. 118 ; 95 L. J. Ch. 
205 ; 134 L. T, 627 ; 70 Sol. Jo. 209. 


5341. Add. Annotation : — ^Refd. Re Whitrod, Bur- 
rows V. Base, [1926] Ch. 118. 

5853a. .]--Re Cope’s Trusts (1877), 36 

L. T. 437. 

5854. Add. Annotations : — Consd. Baker v. Arcber- 
Shee, [1927] A. 0. 844. Apld. I. R. Comrs. 
V. Smith, [1930] 1 K. B. 713. Refd. Herbert v. 
I. R. Comrs., 1. R. Comrs. v. Herbert (1925), 
9 Tax Cas. 693; A.-G, v. Belilios, [1928] 1 
K. B. 798 ; Daw v. Inland Revenue Comrs., 
Duff-Dunbar V. Inland Revenue Comrs. (1928), 
14 Tax Cas. 68. 

5358. Add. Annotations: — As to (1) Apld. He 
Shee, Taylor v. Stoger, [1934] Ch. 345. Distd. 
Re Fenwick, Fenwick v. Stewart, [1936] 2 
All E. R. 1096. Refd. Re Oldham, Oldham 
V. Myles (1927), 71 Sol. Jo. 491. 

5360a. .] — The interim interest 

from a fund set apart to meet future vested 
legacies, which do not carry interest in the 
meantime, is capital & not income of residue, 
& must, therefore, be invested, & the income 
only of such investment paid to the tenant 
for life of the residuary estate. The rule 
adopted in Allhusen v. Whittell^ No. 5358, 
ante, in reference to contingent le^cies, has 
no application to vested legacies. — Re White- 
head, Peacock v. Lucas, [1894] 1 Oh. 678 ; 
63 L. J. Ch. 229 ; 70 L. T. 122 ; 42 W. R. 
491 ; 38 Sol. Jo. 183 ; 8 R. 142. 

Annotaiion : — Distd. Re Hawkins, White v. White, [1916] 
2 Ch. 570. 

5363a. Contingent legacies.] — 

Contingent legacies are excluded from the 
rule in Allhusen v. Whittell, No. 5358, ante, 
& the whole of the legacy duty payable 
on contingent legacies given free of duty 
is a charge on the corpus of the estate. — 
Re Fenwick’s Will Trusts, Fenwick v. 
Stewart, [1936] Ch. 720 ; [1930] 2 All E. R. 
1096 ; 105 L. J. Oh. 351 ; 155 L. T. 199 ; 
80 Sol. Jo. 553. 

5363b. Gross or net amoun^ — In 

applying the rule in Allhusen v. Whittell, 
No. 5358, ante, the income of the estate 
should be calculated, not on the basis of the 
gross amount received, but at the net amount 
after deduction of tax. — Re Oldham, Oldham 
V. Myles (1927), 71 Sol. Jo. 491. 

5369. Add. Annotation: — Consd. Re Fenwick, 
Fenwick v. Stewart, [1936] 2 All E. R, 1096. 

5371. Add. Annotations: — ^Apld. Re Shee, Taylor 
V. Stoger, [1934] Ch. 345. Consd. Re Fenwick, 
Fenwick v. Stewart., 1 1936 J 2 All E. R. 1096. 

5373. Add. Annotations : — Consd. Re Barratt, 
National Provincial Bank v. Barratt, [1925] 
Ch. 550 ; Re Corelli (1925), 69 So). Jo. 625; 
Re Sullivan, Dunkley v. Sullivan (1929), 45 
T. L. R. 690. Apld. Re Trollope’s Will 
Trusts, Public Trustee v. Trollope, [1927] 


PART IV. SECT. 6, SUB-SECT. 1.— A. 

sk. Lak>~agent*8 husinese books .} — 
A law -agent directed his exors. to 
convey the residue of his estate to a 
residuary legatee. The exors. con- 
veyed the residue, with the exception 
of deceased’s business books, which 
they retained on the ground that it 
would be a breach of oonfidontiality 
towards deceased’s clients If they were 
to baud them over. In an action by 
the residuary legatee for delivery of 
tbe books : — Held : pursuer was en- 
titled to delivery* — Robkrtson e. 
Robertson’s Executors, fl925J S. C. 
606.— SCOT. 


PART IV. SECT. 6. SUB-SECT. 1.— B. 

5351 i. Right to have residue asoer- 
tained db paid over .] — ^When the per- 
sonal estate of a testator has been 
fully administered by his exors. & the 
net residue ascertained, the residuary 
legatee is entitled to have the residue 
as so ascertained, with any accrued 
income, transferred & paid to him ; 
but until that time he has no property 
In any speolflo investment forming 
part of the estate or in the income 
from any such investment. Sc both 
corpus Sc income are the property of 
the exors. Sc are applicable ny them as 
a mixed fund for the puiposes of 
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administration. — No Aun Thyk v. 
Ewic Keok Nboh, [1933] 3 W. W, R. 
129, P. 0. — STRAITS SETTLE- 
MENTS. 

sm. Mistake as to value of a^seis — 
New distribviion ordered .) — Clarke v, 
HA^VKJI (1865), 11 Gr. 527.— CAN. 


PART IV. SECT. 6, SUB-SECT. 3. 

sn. Duty of admiiuistrator — To dis- 
tribute under Devolution of Estates Act.) 
—Re Bower (1906), 5 O, W. R. 883 ; 
9 O. L. R* 199.--0AN. 




VoL XXllL— Ezaoiitors and Administrators. Cases Si7Z--&4ilSitk 


1 Ch* 696. H.F. Re Brooker, Brooker v. 
Breaker (1926), 70 Sol. Jo. 626. Ck>n5d. Re 
McKee, Public Truatee v. McKee> [1931] 2 
Oh. 146. 

For the cross-reference following this case 
substitute “ .] — See^ further, Settle- 

ments, Vol. XL., pp. 672-674 ; Wills.’* 

5375. Add, Annotation : — Refd. Re McKee, Public 
Trustee v, McKee, [1931] 2 Oh. 146. 

5387. Add, Annotation Reid. Re Cousen’s Will 
Trusts, Wright v, Killick, [1937] Ch. 381. 

5407. Add, Annotations : — Apld. I. R. Oomrs. v, 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Oomrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire 
(1926), 136 L. T. 60. Refd. Re Blake, Re 
Minahan’s Petition of Right (1931), 100 
L. J. Ch. 261. 

(c) After 1926 {p, 472). 

5408a. General nile.] — A will made on a printed 
form contained an appointment of testator’s 
wife as executrix & a direction to pay debts 
& funeral & testamentary expenses, but no 
gift or disposition of property to any person : 
— Held : the executrix took testator’s estate 
as trustee for the persons entitled to the 
property of an intestate, including herself, as 
set out in sect. 46 of the Administration of 
Estates Act, 1925 (c. 23). The repeal by 
that Act of Exors. Act, 1830 (c. 40), has 
not restored the law in force before the latter 
Act was passed under which an exor. took 
property which was undisposed of bene- 
ficially. — Re Skrats, Thain v. Gibbs, [1936] 
Ch. 683 ; [1936] 2 All E. R. 298 ; 105 

L. J. Ch. 262 ; 155 L. T. 451 ; 52 T. L. R. 
558 ; 80 Sol. Jo. 406. 

5408b. .] — Re Carville, Shone v. Walt- 

hamstow Borough Oouncul, [1937] 4 All 
E. R. 464. 

5411. Add. Annotation : — Refd. Re Jones, Johnson 
V. A.-G. (1925), 133 L. T. 601. 

5412. Add, Annotation : — Consd. Re Wells, Swin- 
bume-Hanham v. Howard (1932), 48 T. L. R 
617. 

5416. Add. Annotation ; — Refd. Re Wells, Swin- 


burne-Hanham v, Howard (1932), 48 T. L. B- 
617. 

5417. Add, Annotation : — Reid. Re Wells, Swin- 
burne-Hanbam v, Howard (1932), 48 T« R» 
617. 

5423a. By his will dated Jan. 27, 1913, 

testator appointed his wife M. & pltf. J. to be 
his exors., ^ after directing them to pay his 
debts & funeral & testamentary expenses, 
bequeathed all his estate & effects, real & 
ersonal, which he might die possessed of, to 
is wife M. absolutely. M. predeceased testa- 
tor & died on Aug. 14, 1919. Testator died on 
Dec. 30, 1920, leaving real personal pro- 
perty, but no heir-at-law or next of kin : — 
Held : thcTe was in the will an obvious 
indication of an intention by testator that 
the exor. was not to take benehcially. He 
was in the position of a trustee, & on failure 
of a ccHiui que trust the beneficial interest in 
the personal estate vested in the Crown as 
bona vacantia. — Re Jones, Johnson v, A -G., 
[1925] Ch. 340 ; 94 L. J. Ch. 341 ; 133 

L. T. 601 ; 69 Sol. Jo. 460. 

5440. Add. Annotation : — Refd. Re Rooke. Jeans 
V. Gatehouse. [1033] Ch. 970. 

5442a. .] — Testatrix by her will, dated 

June 2, 1913, after making numerous specific 
bequests, bequeathed to her trustees all 
her horses & aU her carriages not thereby 
otherwise disposed of wherever the same 
might be at her death . . . upon trust to 
sell & stand possessed of the proceeds for 
G. & C. in equal shares as tenants in common. 
In 1918 testatrix, having become through 
senility unable to manage her affairs, a 
receiver of her estate was appointed by the 
Master in Lunacy, who authorised the sale 
of her motor-car. A part of the purchase- 
money was applied for her maintenance. She 
died in 1920, having no horses or carriages, 
but the receiver still held the balance of the 
purchase - money. The estate proved in- 
sufficient to pay aU the legacies in fuD. On 
an originating summons taken out by the 
trustees, asking, among other things, whether 
the above-named legatees were entitled to the 


PART IV. SECT. 6, SUB-SECT, 4.— 
A. (b). 

6378 i. General rule ,] — Testator by 
his will cave certain lejyacies & devised 
certain land to his widow for life or 
widowhood ; upon her death or 
marrlagre this land to pro to the children 
of his sister. The residue of his estate 
he devised & bequeathed to ** my 
exors.*’ In the next clause he ap- 
pointed three of his nephews his 
exors . : — Held : the ohanigre made in 
the law by the Imperial Act of 1830, 
adopted In this province & now found 
in Trustee Act, K. S. O., 1927, s. 53, 
does not apply In cases in which 
testator himself has frfven the property 
to his exors. ; the Act applies only 
where there is a bare appointment of 
exors. 60 that the implication of law 
has to be resorted to in order to see 
whether the estate of testator not 
otherwise disposed of vests in them 
beneficially viktute oMcii. In this case, 
as nothing in the vml IndicateAa con- 
trary Intention, the exors. todk bene- 
ficially . — He Graoet, [19201 1 U. L. R. 
2G0 ; 63 O. L. R. 3l8.-~OAN. 

6382 i. Whether irUenHem for executor 
to take hettefidaUy apparent by tniZl — 
Construction of um .] — Testator by his 
will gave certain legacies & devised 
certain land to his widow for life, or 
widowhood, & upon her death, or 
mcuTlage, this land to go to the c^dren 


of his 8l«ter. The residue of his estate 
he devised & bequeathed to my 
oxors.” In the next clause be 
appointed three of his nephews bis 
oxors. One of these was at the date 
of the will an infant of tender years. 
& was only 13 years old at the time or 
testator's death. Probate was granted 
to the adult exors. reserving to the 
infant a right to be admitted to exor- 
ahlp upon attaining majority : — Held : 
the change made In the law of the 
Imperial Act of 1830, known as 
Sugden’s Act, adopted In this Province, 
& now found in Trustee Act, R. S. O. 
1927, o. 150, 8. 63, does not apply to 
cases in which testator himself has 
given the property to his exors., the 
Act applies only to cases where there 
is a bare appointment of exors., so that 
the implication of law has to be resorted 
to In order to see whether the estate of 
testator not otherwise disposed of 
vests In them beneficially virtute 
offleii ; &, as nothing In the will 

indicated a contrary intention, the 
exors. took beneficially . — Re Gracet, 
[imjl^l D. L. R. 260 ; 63 O. L. R. 218. 

PART IV. SECT. 7, SUB-SECT, t.— 
A. (a). 

5425 V. P- by W" 

directed that hia^re^ * 

gpeoiflo^ly devised, should be sold A 
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all the remainder of his property 
realised. He also directed that his 
debts, funeral & testamentary ex- 
penses should be paid, an annuity 
provided for his sister, & that isortain 
legacies, all charitable save one, should 
be paid ; — Held : testator not having 
directed that the proceeds of sale of 
his realty & personalty should form a 
mixed fund, the primary fund out of 
which the debts, funeral &: testa- 
mentary expenses, the anmuty. A the 
legacies should be paid was the pure 
personalty, & the realty was onu' 
charged in aid of the* pm-e porsonafry 
in 80 far as it proved insultlcieut for the 
payment of all charges, except the 
obaritable ipgaries whirh lapsed as far 
as the pure pci'sonalty proved in- 
Biifflcient.~7?r f’-^rroN. CAcmiEV r. 
COPFLAND, [J92.>j N. 206. — ^IP. 

diwcLPp^ym of debts, expenses 
& taxes & made certain apeciiio be- 
quests & then gave the residue of his 
estate including the proceeds of all 
policies on his life in trust for his 
wife, daughter, & gi‘andchildren 
Held: the proceeds were part of his 
estate . — He Hoare, [1933] 2 B. L. R. 
780: O. K. 474. — CAN. 

sc. Payment of death duties — Exempt 
tion by statute — FuU effect to be yive i.]-^ 
Re AiKiNS. [19281 2 B. " 

O. L. R. Sa.-'OAN. 


L. R. 415 ; 62 



Cases 6442a— 6S65a. Enoush Aim Empibb Diobst Supplement. 


balance of the pnrchase*money &j whether 
specific legatees were to bear the cost of 
acldxig & dispatching the articles specifically 
equeathed to them : — Seld : (1) the above- 
mentioned gift included the motor-car & 
the legatees were entitled to such of 
the proceeds of the sale thereof as had not 
been applied by the receiver ; (2) the specific 
legatees must bear the cost of packing & 
dispatching the several articles bequeathed 
to them . — Re Sivbwbight, Law v* Fen- 
wick (1922), 128 L. T. 416 ; 67 Sol. Jo. 168. 

AnnotcUion: — FoUd. He Loach, IVIUno i>. Danbeny, {19231 

1 Oh. 161. 

5442b. .] — Re Leach, Milne v. 

BBNY, No. 4896a, ante, 

5447. Add, Annotation : — Folld. Re Rooke, Jeans 
V, Gatehouse, [1933] Ch. 970. 

5447a. — .] — The costs of the preservation 

& upkeep of property specifically devised & 
bequeathed between the date of testator’s 
death & the date of exors.’ assent are payable 
by the specific devisees legatees . — Re 

Rooke, Jeans v. Gatehouse, [1933] Ch. 
970 ; 302 L. J. Ch. 371 ; 149 L. T. 446. 

5448a, .] — Held : the direction for payment of 

the “ testamentary expenses ” of testator’s 
widow extended to the costs & expenses in 
obtaining letters of administration, & in 
connection with the administration of the 
estate of the widow ; & the costs of an action 
in the probate division. — Re Clemow, Yeo v, 
Clemow, [1900] 2 Ch. 182 ; 69 L. J. Ch, 
522 ; 82 L. T. 560 ; 48 W. R. 541 ; 44 Sol. Jo. 
428. 

Annotations: — Beld. Re Treasure, Wild v, Stanhain, fl900] 

2 Ch. 648 : Re Sharmau, Wright v. Sharman. {19011 2 Ch. 
280 ; Re Fearnflidee, Baines v. Chadwick, 11903) 1 Oh. 250 ; 
Re King, Travers v, Kelly, [1904] 1 Ch. 363 ; Re Spencer 
Cooper, Po6 v, Spencer Cooper, [19081 1 Ch. 130 ; Porte 
V, WUllams, 11911] 1 Oh. 188: O’Grady v, Wilmot, [1916] 
2 A. O. 231 ; Re Massey, Ram v, Massey (1920), 90 
L. J. Oh. 40. 

5449a. Costs of probate action.] — Re Clemow, 
Yeo V, Clemow, No. 6448a, ante, 

5451a. .] — Land which had been de- 

livered in execution, under a writ of elegiU 
to judgment creditors of a testator, was 
specifically devised by the subsequent will 


of testator : — Held : Locke King’s Acts 
applied, & the devisee was not entitled to 
have the land exonerated by the pex^onal 
estate.— -Re Anthony, Anthony v, Anthony, 
[1892] 1 Oh. 460 ; 61 L. J. Oh. 434 ; 66 L. T. 
181 ; 40 W. R, 816 ; 36 Sol. Jo. 266. 

5452. Add, Citation t’-^remous proceedings, [1892] 
1 Oh. 460. 

5456. Add, Annotation : — Consd.Re Forder, Forder 
V. Forder (1927), 137 L. T. 638. 

5483a. .] — Dixon v, Dutpibld, No. 

6014b, post, 

6540. Add Mbllersh v. Bbidgeb, Smith v, 
(1863), 17 Jur. 908. 

I 5556. Add, Annotation : — 'Apld. Re Reeves, 

Reeves v, Pawson, [1028] Oh. 351. 

5560a. Collateral security.] — ^A sum of £400 bor- 
rowed by an intestate on his promissory note, 
but secured also by a memorandum & deposit 
of even date of title deeds of real estate in 
terms as collateral security : — Held : within 
Locke King’s Act. — Coleby v, Colbby 
(1866), L. R. 2 Eq. 803. 

5565a. .]* 7 -'(l) Prior to his death, testator 

entered in a contract to purchase certain 
freehold property & paid a deposit. He then 
became ill & was quite unable to attend 
business matters, & there was no one with 
authority to sign cheques upon his banking 
account. In these circumstances the bank 
opened a special account in the name of 
testator's solrs., advanced a sufficient sum 
to that account to meet the payment, & the 
I solrs. received & held the title deeds of the 
property. By liis will testator devised this 
property to his wife : — Held : the result of 
the above transaijtions was that the property 
became charged in favour of the solrs. with 
the amount of the balance of the purchase- 
money ; the testator’s wife took the i)roperty, 
subject to that charge. 

(2) Certain repairs of the property were, 
with the approval of testator, carried out, 
but not paid for dui'ing his life-time : — 
Held : the cost of these repairs was a debt 
of testator & should be discharged by the 


PART IV. SECT. 7, SUB-SECT. 1.— 
A. (b). 

6462 i. Specific legacy — Of incumbered 
cTiaii ^,] — “As between a speoific legatee 
of an Inonmbered chattel & other 
speoJflo legatees & devisees, t-he former 
mnst bear the burden of the inonm- 
branoe, & a general direction that 
debts ehal 1 bo paid vrill not alter this. — 
Re SIMPSON, [19271 2 D. L. R. 1048 : 
60 O. L. R. 310.-^AN. 


PART IV. SECT. 7. SUB-SECT. 1.— 
A. (e) ii. 

661 1 i. Whether mixed fund prirnarUv 
Uahle ,] — Where testator has devised 
Ms real &, personal estates to his exois., 
to sell or convert same into money & 
out of the proceeds to pay his debts & 
logaoies, ho has created a mixed fund 
for the purpose. — G ratson v, Wai«h, 
119261 1 D. L. R. 200; 119261 1 
W. W. R, 125 ; 20 Saak. L. R. 288.— 
CAN. 


6511 ii. .1 — Testatrix devised 

& bequeathed one-half at her estate to 
G„ & after all her debts had been paid 
ccriain legacies to others, & the 
balance to G. The assets consisted 
nmtnly of realty, & were sufficient to 
discharge, the debts & the funeral A 
testamentary expenses without re- 
course to the SD^e given to G. 
Reid : the second half of the estate 


was charged with the payment of 
debts in exoneration of G.^s share, &, 
the ordinary rules as to the abatement 
of different parts of the estate for the 

S ayment of debts being applicable to 
ae payment of funeral & testa- 
mentary e^mensea, G.’s shares was 
exempt also from the payment of those 
expenses . — Re Kowij, Grass v, 

MoCleixand, [1929] V. L. R. 290: 
[1929] Argus L. K. 211.— AUS. 

6613 1. Wlteilicr mixed fund 

primarily lialtle — NecessUy for direction 
tn toiU for payment out of mixed fund,] 
—Since the Wills Act a residuary 
devise must for the purposes of ad- 
ministration be rei^ded as a spocihe 
devise, & In the order of assets for the 
payment of debts ranks with speoific 
devises A specific bequests. A resi- 
duary devise does not lose its right to 
oontrlbution from specifically be- 
queathed personalty for the payment 
of debts so far as the general personal 
estate is insufficient, merely by reason 
of the facts that it Is given together 
with the general personal estate on 
trust for conversion & the proceeds of 
conversion are made a mixed fund for 
the pmrposes of disposition, A that the 
whole estate Is snojoct to a general 
constructive charge for the payment 
of debts. To enritle speolfloally be- 
queathed personalty to be exonerated 
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from such liability by the residuary 
realty further evidonoe of testator's 
intention to that effect is neoessaiy ; 
such as a direction that the debts are 
to be paid out of the mixed fund, or 
that the proceeds of conversion are to 
be regarded as personal estate . — Re 
Forsyth, WYA'rr v, Forsyth (1929), 
29 8. R. N. 6. W. 411 ; 46 N. S. W. 
W. N. 127.— AUS. 


PART IV. SECT, 7. SUB-SEOT. 1.— 
C. (a). 

6640 vi. .J — RiOKm V, Hioksb 

(1868), 14 Gr. 264.— CAN. 

6640 vii. .] — SooTT V, Supple 

(1893). 23 O. R. 398.— CAN. 

6646 1. Personal estate insufficient ,] — 
Lapp v, Lapp (1869), 16 Gr. 169.— CAN. 


PART IV. SECT. 7, SUB-SECT. 1.— 
0, (b) m. 

6661 ii. .J — ^Where land Is devised 

wMoh testator held as a purchaser 
subject to a vendor's lien, unless a 
contrary intention appean, it Is 
primarily liable for the unpaid pur- 
chase-] 

3 _ 

612; 

6661 iU. -.1— Re NaobL, C1928J Z' 

B. L. R. 86.‘--qAN. 


nmaruy iiaoie lor ine unpaia pur- 
hase-money. — Re Maououoall, {1927) 
D. L. R. 464 ; {1927) 1 W. W. R. 
12 ; 21 Bask. L. R. S»r,--0AN. 
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exors; out of the estate. — Be BtDDSiX, 
PCTBUO Trtotejb V, Biddhll, Cl9B(J] Ch. 
747 ; [19361 2 AU E. B. 1600 ; 106 L. J. 
Ch. 378 ; 165 L. T, 247 ; 52 T. L* B. 076 ; 
80 Sol. Jo. 595. 

Annotatim: — 'Oonerally, Eefd. He Robert's Will Trusts, 
Younger V. Iibwlns, 11937] Qli, *274. 

5594. Add, Annotation : — ^Apld. Ee Fegan, Pegan 
V. Pegan, [1928] Oh. 46. 

5594a. Direction in will for payment of ** money 
secured on mortgage •• out of residue — Balance 
of unpaid purchase-money,] — Testator, who 
at the date of his will in 1912 was the owner 
of several freehold properties, one of which 
was subject to a mtge. & of leasehold Sc other | 
personal estate, gave Sc bequeathed aU the 
freehold Sc leasehold properties of which he 
might die possessed upon trusts in favour of 
certain of his grandchildren Sc great-grand- 
children, Sc the residue of his estate upon 
trust for sale Sc conversion ; he then directed 
that his trustees should out of the money 
thereby produced pay (inter alia) his debts Sc 
legacies, Sc should out of the residue of such 
money pay Sc discharge ** any sum of money 
secured on mtge. of any of my freehold 
properties,” Sc should stand possessed of the 
residue of such money in trust to divide same 
as therein mentioned. After the date of his 
will testator paid off the mtge. Sc took a 
reconveyance of the mortgaged property. 
Shortly before his death, in June Sc Oct. 
1917, testator contracted to purchase certain 
freehold properties in respect of which he 
paid deposits, leaving balances of the 
purchase-money owing to the respective 
vendors. On Dec. 23, 1917, testator made a 
final codicil, by which, after revoking the 
appointment of one of his exors. Sc bequeath- 
ing a legacy, he confirmed his will in aU other 
respects. Testator died on Dec, 26, 1917, 
without having completed the purchases or 
paid the balances of the purchase-money, Sc 
shortly after his death his exors. completed 
the purchases Sc paid the balances of the 
purchase-money ; whereupon the question 
arose whether, as between the persons claim- 
ing under testator’s will, those balances 
ought to be borne by the freehold properties 
of testator in respect of which same were 
payable, or ought to be satisfied out of his 
re^duary estate : — Held : (1) inasmuch as a 
vendor’s lien for unpaid purchase-money 
differs essentially from a mtge., even in the 
modem Sc wider sense of that term, upon the 
true construction of the wiU in the absence of 
any context enlarging the meaning of the 
term ” mtge.,*’ the balances of the unpaid 
purchase-money owing at testator’s death 
were not “ sums of money secured on mtge.,” 
Sc no contrary intention was signified by the 
direction in the wiU to pay Sc discharge such 
sums out of testator’s residuary estate, so as 
to exclude the operation of 1854 Act, which 
by virtue of 1867 Act, s. 2, extends to a 
vendor’s lien for unpaid purchase-money ; 
with the result that the balances in question 
ought to be borne by Sc satisfied out of the 
freehold properties in respect of which same 
were payable, & the de^sees thereof were 
not entitled to have those balances discharged 


out of testator’s residuary estate ; (2) the 
confirmation of the will by the last codicil 
thereto, although executed after the mtge. 
on testator’s freehold property had been 
paid off Sc after the vendor’s lien had arisen, 
had not the effect of extending the meaning 
of the words “any sums of money secured 
on mtge. of any of my freehold Sc leasehold 
proi)ertieB,” so as to include the balances of 
unpaid purchase-money in question. — Re 
Bbirn8tein, Barnett v, Bexrnstein, [1925] 
Oh. 12 ; 94 L. J. Ch. 62 ; 132 L. T. 251 sub 
nom. Re Bernstein, Barnett v, Bernstein, 
69 Sol. Jo. 88. 

(c) After 1925 (Vol. XXIII., p. 495}. 

5620a. Special fund for payment of debts — 
“ Contrary or other Intention ** — Administra- 
tion of Estates Act, 1925 (c, 23), s. 35.] — The 
provision by testator in his will of a special 
fund, not being any of the funds mentioned 
in sect. 35 (2) of the above Act, for payment 
of his debts operates as the expression of a 
“contrary or other intention” within the 
sect., so as to exonerate, as between the 
different persons claiming through testator, 
a personalty fund which at testator’s death 
was subject to a mtge. from the primary 
liability to discharge it ; but the fund is 
only exonerated to the extent that the 
special fund is available for discharging the 
mtge. debt, in so far as it is inadequate, 
the mortgaged property remains primarily 
liable. — Re Fegan, Eegan v. Pegan, [1928] 
1 Oh. 45 ; 97 L. J. Ch. 36 ; 188 L. T. 265 ; 
71 Sol. Jo. 866. 

5640. Add. Annotation : — As to (4) Consd. Re 
Littlewood, Clark v. Littlewood (1930), 47 
T. L. K. 79. 

5641a. .] — March (Lady) v. Powkb (1679), 

Oas. temp. Pinch, 414 ; 23 B. B. 226, L. C. 

5654a. To revert to residue on death of 

legatee.] — By his will, testator bequeathed a 
legacy of £16,000 to trustees for his daughter 
A. during her life Sc after her death directed 
that the legacy should revert to & be added 
to his general residuary personal estate Sc 
go as the same was bec^ueathed by his will. 
Testator then gave his general residuary 
personal estate to B. Testator devised his 
estates in certain places to other trustees as 
a fund for the discharge of his debts, funeral 
Sc testamentary expenses & his pecuniary 
legacies in aid of his personal estate, with 
power to his trustees, if they thought it 
expedient or necessary either before or after 
his residuary personal estate shoahl he 
exhausted to raise money for those purnose.s 
by sale or mortgage Sc subject tlieretn; ap.>n 
trust for B., in fee. The personal estate of 
testator was insufficient fc»r the paynj«*nt of 
his debts Sc legacies, A D. sujiphod such 
deficiency, including tlic annual pa.vanents to 
A. in respect of her legacy. A. survived both 
testator Sc B. On tiie deat h of Ii„ the question 
arose whether, as testator’s personalty 
was insufficient iov the payments before 
mentioned, testator intended that the corpus 
of the lega<iy should be raised out of the real 
estate devised to B. for the benefit of B., 


PART IV, SECT. 7. Sim-SECT. 2.— A, 
I, Lands are assets 


r the satisfaction of debts in the hantis 
an exor.. under 6 Geo. 2, c. 7 , « 
I a. nlea of tilene oAfndni'StTaviit pltr. may 


reply lands.— OARniNHiii v. GarDINbk 
(1832), 2 O. S. 654.— OANt 
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who waa testator's residuary legatee ; — Held : 
the words “ revert to &; be added to my general 
residuary estate ” in the will, showed that the 
testator meant the legacy to be rfestored to 
the funds from which it was taken ; & it was 
not to be taken from the real estate merely 
for the purpose of augmenting the personal 
estate. — Re Someksbt (Duke), Thynne v. 
St. Maur (1886), 65 L. T. 763. 

5697a. .] — Eyles v. Gary (1687), 1 Vem. 

467 ; 23E. R. 683. 

AnnotaUon : — Dbtd. Mallison r. Middleton (1739), 1 Eq. Caa. 

Abr. 198, n. 

5697b. — — .] — Bowdler v. Smith (1706), Free. 
Ch. 264 ; 2 Eq. Ca. Abr. 371 ; 24 E. R. 128. 

5697c. .] — Parker v, Wilcox (1723), 2 Eq. 

Gas. Abr- 371 ; 22 E. R. 316. 

5697(1, ,] — Willan v. Lancaster (1826), 3 

Russ. 108 ; 38 E. R. 616. 

5723a. .] — Testatrix, who had power, 

imder her brother’s will, to appoint real & 
personal estate, gave the real estate to 
trustees to raise £1,000, & pay the amount as 
legacies to various persons & subject thereto 
for P. &; his heirs. She then gave several 
legacies, payable out of her own personal 
estate, & other legacies payable out of an 
unappointed moiety of her brother’s personal 
estate, after the decease of his widow, & she 
directed the duty on all the foregoing legaci^ 
to be paid out of her personal estate, & if 
deficient for full payment either of duty 
or legacies, such deficiency was to be made 
good out of the real estate, on which she 
charged same. By two codicils, testatrix 
left other legacies, & directed that the sums 
bequeathed out of her brother’s estate should 
be paid, with the other legacies, immediately 
after her decease : — Held : the legacies given 
by the codicils were charged on the real 
estate. — Williams v, Hughes (1857), 24 
Beav. 474 ; 27 L. J. Ch. 218 ; 30 L. T. O. S. 
216 ; 4 Jut. N. S. 42 ; 6 W. R, 94 ; 53 E. R. 
441. 

5734. Add, Citations : — sub nom. Nyssen v. 
Gretton, 2 Y. & O. Ex. 222 ; 160 E. R. 378. 

5737a. .] — Testator directed his debts & 

funeral & testamentary expenses to be paid 
out of his personal estate. He then devised 
his freeholds to trustees to be sold, & the 
proceeds, after deducting costs, to be deemed 
part of the residue of his personal estate, & 
to be subject to the dispositions thereinafter 
made of the same. Testator then gave a 
legacy of £1,000 upon certain trusts, & finally 
directed all the rest &; residue of his personal 
estate to go to his wife for life, remainder 
over. The pure personal estate being in- 
sufiflcient to pay ail the debts & legacies : — 
Held : the legacy of £1,000 ought to be paid 
out of the moneys arising from the sale of the 
real estate . — Re Woollard’s Trust (1854), 
18 Jur, 1012. 


. Add. Annotation .*-*-Consd. Be Thompson, 
Public Trustee v. Husband, [1936] 2 AU E. R. 
141. 

5762a. .] — ^A testator bequeathed an annuity 

& certain legacies &: devised & bequeathed all 
his real & personal estate not otherwise 
devised or bequeathed to certain persons. 
He left personal estate & real estate of con- 
siderably greater value. Questions arose in 
connection with the incidence of certain 
death duties, whether an annuity & legacies 
were for that purpose to be treated as pay- 
able primarily out of the residuary personalty 
or out of the realty &; personalty in proportion 
to their values; — Held: the law in force 
before Administration of Estates Act, 1925 
(c. 23), as regards the primary fund for pay- 
ment of legacies as between the personal & 
real estate has not been altered by sect. 34 (3) 
of clauses 2 & 8 (6) of Part II. of Sched. I., 
to that Act, & the personal estate must be 
treated as primarily liable, & recourse will 
not be made to the real estate until the 
personal estate has been exhausted. In any 
case for the purpose of determining the 
incidence of death duties this result is effected 
by clause 8 (5) of Part II. of the Sched. — > 
Re Thompson, Public Trustee v. Husband, 
[1936] Ch. 676 ; [1936] 2 All E. K. 141 ; 105 
L. J. Ch. 289 ; 155 L. T. 474 ; 80 Sol. Jo. 
466. 

5839a. .] — A general charge of debts & 

legacies upon all the real estates of testator 
not annulled by a subsequent power to sell 
a particular estate only & apply the produce 
to the same purpose ; but that estate was 
first applied. — Coxe v. Basset (1796), 3 
Ves. 155; 30 E. R. 945. 

AnnoUUion: — Consd. Wrlgley v. Sykes (1856), 21 Beav. 337. 

5864. Add. Annotation : — Refd. Re Carrington, 
Ralphs V. Swithenbank, [1932] 1 Ch. 1. 

5864a. .] — Waterhouse v. Clout, Ex p, 

Booker (1871 ), 41 L. J. Ch. 223 ; 20 W. R. 277. 

5908a. Charge of debts, legacies & expenses on 
specific bequest — ^Variation of statutory order 
of administration.] — By a will, testatrix gave 
& bequeathed “ All my farm stock, imple- 
ments & tenant-right but charged with pay- 
ment of aU my just debts, & funeral & 
testamentary expenses, & also with the pay- 
ment thereout of the legacies mentioned in the 
will of my late husband W., & an additional 
legacy of £50 which I bequeath to my step- 
daughter E. unto & equally between my 
step-son G. & my son F.” : — Held : Adminis- 
tration of Estates Act, 1925 (c. 23), Sched. I., 
Part II., in the case of wills, a fortiori in the 
case of those executed before 1926, indicating 
with reasonable clarity the intention of 
deceased, is to take effect subject to varia- 
tions necessary to give effect to the intention, 
Sc therefore the farm stock, implements, 
tenant-right were primarily applicable for 


PART IV. SECT. 7, BUB-SECT. 2.— 
0 . ( 0 ) 1 . 

D I. .] — Wright v. Wright, 

[1928] N. Z. L. R. 331.~-N.Z. 

T I. Balance of proceeds of $cUe 

of land sold by mortgaoee treated as land. ] 
— Abmson V. Thompson (1877), 25 
Gr. 138.— CAN. 

r II. .] — Testator devised to his 

daughter a lot of land charged with a 


legacy. The daughter predeceased 
testator, leaving two children, to whom 
the lot descended. On an appln. by 
the exors. at the instance of the offloial 
guardian : — Held : It was the dnty 
of the exors. to sell the land St pay the 
legacy. — Re Eddie (1892), 22 O. li. 
556.— CAN. 

r lli. .) — Re Siskin Estate, 

Siskin v. Booooh & Hoohman, (19291 
4 D. L. It. 1086 : 1 W. W. R. 820 ; 23 
S. L. R, 626.— OAN- 
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PART IV, SECT. 7, SUB-SECT. 2.— 
' C. (0) U. 

0 1. .] — If under a will there are 

general gifts of legacies Sc then of the 
rest & the residue, real & personal, 
blending the whole in one mass, the 
legacies are a charge on the realty. — 
Re Conner, (19301 1 W. W. R. 442 ; 
2 D. L. R. 348.-<JAN. 

PART IV. SECT. 7, SUB-SECT. 4. 

6874 I. Before specific leaaoics.\ — Re 
Hunt, (19241 3 W. W. R. 241.— CAN. 
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paymeat of the funeral Sc testamentary 
expenses Sc debts . — Be Littubiwood, Ciare 
V. Litimjwood, [1931] 1 Oh. 443 ; 100 

L,J.Oh.243; 144 L. T. 718 ; 47 T. L. R. 79. 

6917a. Administration of 

Estates Act, 1925 (c. 23), Sched. I., Part II.]— 
A share of residuary estate which lapses owing 
to the person who would have been entitled 
to it under the will of a testator predeceasing 
testator is “ property undisposed of by will’* 
within clause 1 of above Fart, Sc therefore 
under sect. 34 (3) of the Act primarily liable, 
subject to any direction to the contrary in the 
will, to the discharge thereout of fimeral Sc 
testamentary expenses, debts Sc legacies.^ — 
Re Lamb, Vipond u. Lamb, [1929] 1 Ch. 722 ; 98 
L, J. Oh, 305 ; 141 L. T. 60 ; 45 T. L. R. 190 ; 
73 Sol. Jo. 77. 

Annotations : — Distd. Re Petty. HoUlday tJ. Petty, [1929] 
1 Ch. 726. Polld. Re Atklnaon, Wobater v. Walter, [1930] 
1 Ch 47. Dbtd. Sc Distd. Re Kempthom^ Charles v, 
Kempthorno, [1930] 1 Oh. 268, C. A. N.P. Re Cnise, 
Gass V. Ingham, [1930] W. N. 206. Apprvd. Re Tong, 
Hilton V. Bradbury, [1931] 1 Oh. 202. 

5917b. .] — A testator by 

his will, after directing his executors to pay 
all legacies free of estate duty Sc to pay out 
of his estate any duty which might become 
payable on any gift made before his decease 
Sc after bequeathing certain legacies Sc 
annuities Sc the use Sc benefit of two freehold 
cottages, directed them to collect the income 
from the remainder of his estate Sc to pay 
76 per cent, thereof to E. H. during her life 
Sc on her death the income of the whole of 
the estate to be invested for the benefit of 
the children of M. Sc A. on their attaining the 
age of twenty-one years, & if there should be 
no children then the whole of the accumu- 
lated funds was to be divided between two 
named charities. Testator died on Mar. 12, 
1929. It having been held upon the originat- 
ing summons that, in consequence of the will 
having been attested by the husband of E. H., 
the 75 per cent, share of the income of the 
residuary estate was undisposed of by the 
will, until the death of E. H. or the birth of a 
child to either M. or A., the question then 
arose whether testator’s funeral, testamentary 
Sc administration expenses, debts Sc liabilities 
other than the estate duty in the will men- 
tioned ought to be paid primarily out of such 
imdisposed of income or out of the corpus of 
his estate : — Held : (1) the “ real Sc personal ” 
estete of a deceased person n^de assets for 
the payment of his debts by Administration 
of Estates Act, 1925 (c. 23), s. 32 (1), include 
the share of income of testator’s residuary 
estate accruing after his death as to which he 
died intestate ; (2) that property “ undis- 
posed of by will,” made by sect. 34 (3), 
Sched. I., Part II., para. 1, of that Act the 
primary fund for payment of the expenses, 
debts. Sc liabilities mentioned in that sub- 
sect. includes a share of future income of 
residuary estate which lapses by reason of 
the statutory inability of the legatee to take 
under the will ; (3) upon the proper con- 
struction of the 'mil Sc the sub-sect, there 
was no provision for payment of the funeral, 
testamentary. Sc administration expenses, 
debts, Sc liabilities, with the result that those 
expenses Sc the debts Sc liabilities, except the 
estate duty in the will mentioned, must be 
paid primarily out of the share of income 
which lapsed Sc any other property undis 


posed of by the wfil. — Be Tong, Hiltok v. 
Bradbury, [1931] 1 Oh. 202 ; 100 L. J. Oh. 
132; 144 L. T. 260, 0. A. 

An^t^ion As to (3) FoUd. Rc Worthington. NiohoU v. 

Hart. [1933] Oh. 771. 

5917c. — Re Orusb, 

Gass v. Ingham, [1930] W. N. 208. 

5917d. 1 .] — Testatrix by 

her will after appointing a sole exor. thereof 
Sc bequeathing a number of pecuniary legacies 
gave devised Sc bequeathed all the residue 
of her estate both real Sc personal to E. S. 
Sc L. M. H. in equal shares absolutely. B. S. 
died in the lifetime of testatrix, Sc her moiety 
lapsed Sc passed as on an intestacy : — Held : 
the order of the ^plication prescribed by 
Administration of Estates Act, 1926 (c. 23), 
s. 33 (2), Sc Sched. I., Part II., being under 
sect. 33 (7), sect. 34 (3), & Sched. I., Part II., 
expressly subject to variation by the pro- 
visions of the will, Sc there being in this case 
no such provisions, the statutory order must 
be followed, Sc both the debts, funeral Sc 
testamentary expenses Sc the legacies were 
payable primarily out of the lapsed share of 
the residue. — Re Worthington, Nichols v. 
Hart, [1933] Ch. 771 ; 102 L. J. Ch. 273 ; 
149 L. T. 296 ; 49 T. L. R. 444 ; 77 Sol. Jo. 
371, C. A. 


5917e. Contrary In- 

tention of testator.] — Testator devised & 
bequeathed his residuary real Sc personal 
estate upon trust for sale Sc conversion, Sc 
after directing payment of his debts, etc., 
out of that mixed fund gave the residue 
thereof thereinafter referred to as the 
residuary trust fund, as to one- half to his 
wife & as bo the other half to two daughters 
in settled shares. Testator died in 1928. 
His wife having predeceased him, her 
moiety lapsed Sc passed as on an intestacy : — 
Held : the order of application of assets 
prescribed by Administration of Estates Act, 
1925 (c. 23), Sched. I., Part II., being under 
sects. 33 (7), 34 (3), Sc Sched. I., Part II., 
para. 8 (a), expressly subject to variation by 
the provisions of the will, which in this case 
clearly threw the debts, etc., rateably on the 
mixed fund, those debts, etc., were payable 
out of that mixed fund rateably, Sc not 
primarily out of the lapsed moiety. — Be 
Petty, Holliday v. Petty, [1929] 1 Ch. 726 ; 
98 L. J. Ch. 207 ; 141 L. T. 31. 

Annotations : — Distd. Re Atkinson, Webster v. Walter, 

S I Oh. 47. Apprvd. Re Kempthome, Chorlos v. 
_thorne, [1930] 1 Ch. 268. 


5917f 


-.] — By his 


will dated Dec. 2, 1911, a testator devised to 
his brother 0. “all my freehold Sc copyhold 
property,” Sc gave all his leasehold property 
Sc personal estate Sc effects, subject to pay- 
ment of his funeral Sc testamentary expenses, 
debts, Sc legacies upon trust for division 
amongst his brothers Sc sisters as therein 
mentioned. Testator died on 1^» 

1928, Sc was at his death entitled, subject to 
the effect of the provisions of the Law of 
Property Act, 1925 (c. 20), to two equ^ 
ninth shares of certain freehold property 
comprised in his father’s resi^wy estote, 
& to one equal fourth part of certain freehold 
minerals purchased by him. He also own^ 
the entirety of certain other freeh dd 
property. The residuary gift of personalty 
lapsed as regards three equal seventh parts 
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owing to tke death of two legatees In the 
testator’s lifetime : — Held : testator by 
directing that his debts should first be paid 
out of the residue before division amongst 
the residuary legatees had ^own an intention 
that in regard to the lapsed shares of residue 
the order of administration prescribed by 
Administration of Estates Act, 1925 (c. 23), 
Sched. I., Part II., should not apply, inas- 
much as the net amount of the residue avail- 
able for distribution could not be ascertained 
until after the debts had been paid. The 
debts were therefore not payable out of the 
lapsed shares in exoneration of the other 
shares. — Be Kempthobne, Chari^s v. 
Kbmpthorne, [1930] 1 Ch. 268 ; 99 L. J. Oh. 
107 ; 142 L: T. Ill ; 46 T. L. R. 15, C. A. 

Annoia^iona : — Apld. Re IJttlewood Clark v. Little wood 
(1930), 47 T. L, K. 79. Oozisd. Crufie, Gassu. Ingrham, 
[1930] W. N. 206. Disfcd. Re Tong, Hilton v. Bradbary, 
[1931] 1 Cb. 202. Consd. Be Warren, Warren v. Warren, 
[1932] 1 Oh. 42. Distd. Be Worthington, Nichols d. Hart, 
[1933] Oh. 771. Refd. Be Newman, Slater v. Newman, 
[1930] 2 Oh. 409 ; Be Hind, Bernstone v. Montgomery, 
[19331 Ch. 208. 

5919a. As property undisposed of by will— 

Contrary intention of testator.] — In the 
administration of the solvent estate of a 


testator who died after the commencement 
of Administration of Estates Act, 1925 
(c. 23), a direction in his will to the trustees 
to pay his funeral & testamentary expenses 
&; debts out of the proceeds of the sale A 
conversion of his personal estate is a pro- 
vision within the meaning of sect. 34 (3) of 
that Act. Its effect is to make the personal 
estate applicable towards the discharge of 
testator’s funeral, testamentary, & adminis- 
tration expenses, debts. Sc liabilities payable 
out of his estate, except death duties imposed 
on real estate, in priority to testator’s real 
estate which, owing to the death of the 
devisee thereof in testator’s lifetime, was 
property undisposed of by his will Sc which, 
but for the provision in his wiU, would be 
primarily Uable according to the order of 
application of assets specified in Administra- 
tion of Estates Act, 1925 (c. 23), Sched. I., 
Part II., cl. 1 . — Re Atkinson, Webster r. 
Walter, [1930] 1 Oh. 47 ; 99 L. J. Oh. 35 ; 
142 L. T. 129. 

Annotations : — Consd. Be Kempthomo, Charles v. Kemp* 
thome, [1930] 1 Ch. 268. Apld. Re Littlewood, Clark v. 
Littlewood (1930), 47 T. L. R. 79. Consd. Be Tong, 
Hilton V. Bradbury, [1930] 2 Ch. 400. 


Part V. — Powers and Rights of Representative 


5973, Add, Annotation : — Refd. Flower v, Prechtel 
(1934), 150 L. T. 491. 

5977a. One executor carrying on business in com- 
petition with testator^s business — Breach of 
trust.] — ^By his wiU testator who, at the date 
thereof, was carrying on the business of a 
yacht broker, appointed pltfs,, namely, his 
daughter B, Sc one W. Sc deft, exors. Sc 
trustees thereof, Sc directed them to carry 
on his business after his death ; & in the 
event of a sale thereof by the exors. the 
whole of the proceeds were bequeathed to 
B. Testator died on Aug. 1, 1928, & his 
exors., in pursuance of the dii‘ections con- 
tained in the will, carried on his business, 
until Feb. 1, 1929, when, testator’s tenancy 
of the business premises being about to 
expire, they removed the business to other 
premises, a lease of which was shortly after- 
wards granted to deft, alone, of which lease 
to deft, pltfs. did not become aware untO a 
few weeks after the grant thereof, when deft, 
claimed the right to hold the lease of the new 
premises for his own benefit, to exclude pltfs. 
from the new premises Sc to set up Sc carry 
on his own account a business similar to & in 
competition with testator’s business. Deft. 


having, since the issue of the writ in the 
action, assigned the lease of the new premises 
to B. & the goodwill of the business also 
having been assigned to her, it became no 
longer necessaiy to grant any of the relief 
claimed Sc necessary to determine only 
whether deft, was entitled at the date of the 
issue of the writ to the right which he then 
claimed, for the purpose of deciding how the 
costs of the action ought to be borne : — 
Held : (1) in face of the claim made by deft, 
to the benefit of the lease, pltfs. were justified 
in bringing the action ; (2) having regard to 
the special natme of the business of a yacht 
broker which necessarily involved com- 
petition between every individual broker 
with all the others, it would have been a 
breach by deft, of his fiduciary duty towards 
the beneficiaries under the will, if he had at 
the date pf the issue of the writ set up on his 
own account an independent business of a 
yacht broker in competition with pltfs., 
carrying on their testator’s business ; with 
the result that deft, must pay all the costs 
of the action . — Be Thomson, Thomson v, 
Allen, [1930] 1 Oh. 203 ; 99 L. J. Oh. 166 ; 
142 L. T. 263. 


PART IV. SECT, 7, SUB-SECT. 9,— A. 

t J. — —.]— Testator, whose 

estate was subsequeiktly sequestrated 
on the petition ox his exors., & who 
had effected several whole life policies 
of assurance upon his own life with the 
Australian Mutual Provldeat Society, 
in respect of which the total anurant 
payable at his death was £4,626 18a. SA, 

which were protected under Aus- 
braliau Mutual Pmvldent Society’s Act, 
1857, 8. 14, to the extent of either 
£1,600 or £1,780 la. OA, had during 
hl6 lifetime assigned the policies In 
question to the Society by way of zntge. 


aa collateral security for the repayment 
of certain advances totalling £3,600. 
in respect of which advances the amount 
of £3,660 12s. 3d. was due at the date 
of his dearth : — Held .• the equitable 
doctrine of marshalling applied, & the 
mtgee. must resort primarily to the 
protected fimd to satisfy the mtge. 
debt, so as to leave the unprotected 
portion of the policy moneys available 
for the unsecured creditors. With the 
result that the protection afforded by 
the Act was entirely destroyed.— ice 
Hoixand, Ex p, HonnANU (1028)^, 28 
S. R. N. a W. 369 ; 46 N. S. W. W. N. 
66.--AUS. 


PART V. SECT. 1, 9UB-SECT. 1.— A. 

6972 m. .^McCaiXUM V. 

TOKONTO OBNIBIUL TBUBTB OORpN., 
[1931] 1 D. L. R. 271 ; 43 B. C. R. 31 ; 
mjsd., [1931] 4 B. L. R. 926; 43 
B. C. R. 342.— CAN. 


PART V. SECT. 1, SUB-SECT. 1.— B, 

b i. — ^ ^ No pov)er to ffive 
fftiarantee,] — By the will of her hus- 
band, under which deft, waa made an 
extrlx;, his business “ now being caiTied 
on by me In the Oity of Vancouver ” 
was devised to her 6c two other trustees 
in trust to oontinue to oarry it on until 
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e014ft« — 0— Testator devised be- 

queathed to trustees estate A. «fe also all & 
singular his freehold ^ leasehold estates & 
effects in H. & W. together with the steam 
engines Sc machinery, money in hand, etc., 
together with all Sc singular other his real Sc 
personal estates Sc effects, iiX)on trust, that 
his trustees, etc., should carry on his cotton 
manufactory in the best Sc most proper 
manner they possibly could Sc he empowered 
them to retain as much ready money, as a 
capital in the business, as by them might be 
considered necessary, with full power to 
carry on the same. Sc to keep the whole in 
good repair,* & to renew the machinery : 
& directed that at the end of every twelve 
months next after his decease, provided his 
daughters L. & E. were living, the profits, 
if any, Sc the surplus income from his H. Sc 
W. estates, after paying certain annuities, 
after retaining a siifficient c^apital to carry 
on the manufactory, should be equally 
divided between his two daughters, share & 
share alike ; bat if his trustees were not 
inclined to carry on the cotton manufactory, 
he empowered them to let the same, when he 
directed the reserved capital to be immediately 
divided between his two daughters L. & E. 
share Sc share alike : Sc he further directed 
that the surplus rents of his H. Sc W. estates, 
after paying the annuities, were to be equally 
divided every twelve mouths after his decease 
between such two daughters, share & share 
alike. He directed his trustees to allow his 
daughter E. to receive all the rents, etc,, of 
his estate A. for her life & declared that at 
her death her issue were to be entitled to 
such estates, but if she left no issue then 
such estates were to go to his daughter L. 
Sc if she should then be dead, having left issue, 
such issue were to take ; he then gave to 
L. an annuity of £600 during her life, Sc charged 
the same on all his real & personal estates 
in H. & W. Sc bequeathed the same at her 
death to her issue equally ; if she should 
die without leaving lawful issue, his daughter 
E. if she should be living, was to take the 
annuity of £600 Sc the whole of the surplus 
rents, etc., of his H. Sc W. estates, both real 
Sc personal : Sc if neither of his daughters left 
issue, the whole of his estates, both real 
Sc personal, were to go to R. H. for life, with 
remainder to his issue, remainder to his heir 
at law. L. & E. survived testator i E. & L. 
both died without issue; — Held: (1) the 
representatives of L, Sc E. wore absolutely 
entitled, in equal shares, to all such person^ 
estate as was situate in H. & W. Sc which was 
not retained by the trustees as capital for 
carrying on the manufactory ; (2) on the 

death of the survivor of E. & L. without 
leaving issue, the whole of testator’s personal 
estate described in his will as situate in H. & 
W. consisting of hie leasehold estate & the 
manufactory, the capital retained by the 


trustees for carrying on the business, 
subject to the trusts declared in favour of 
R. H. ; (3) R, H. was entitled for his life to 
the whole of the income of the freehold estates 
at A., H. & W. Sc to the income of the capital 
retained & employed by the trustees in carry- 
ing on the business. — Hoa9EPiEi;o v, ASHTOK 
(1850), 26 UT. O.8. 300; 2 Jur. N. S. 193, 
L. C. Sc L. J.T, ; afjirmcd, sub nom. AsHTOK 
V, HoRSFtEr.D, HunSFCELO V, SlDBBOTHA-M 
(ISGO), 2 L. T. 1 ; 6 Jur. N. 8. 355, H. L. 

Annotations : — Generally^ Refd. Tyrone TCarl r. Waterford 
Marqnls (18(50), 1 Do G. F. & J. G13 ; Guthrie v. Wolrond 
(1883), 22 Ch. D. 573. 

6014b. ,] — Testator directed that his 

business should bo carried on for the benefit 
of his widow or until her second marriage, 
with very full powers to the trustees to carry 
on the same, Sc “to increase or abridge 
his said business, Sc his capital, stock Sc imple- 
ments therein,” Sc generally Uj act “ as most 
advantageous Sc mostly for the benefit of the 
persons claiming under his will.” He also 
directed that all his debts, funeral Sc testa- 
mentary expenses, & the costs, charges Sc 
expenses of carrying into effect the trusts 
of his said will.” should be paid out of the 
capital of said business: — Held: (1) the 
widow was entitled for life or until her second 
marriage, to the whole of the prorits made by 
such business after testator’s death ; the 
cash at the banker’s Sc tlie trade debts being 
assets or part of the capitel of such business ; 
(2) the debts, funeral Sc testamentary 
expenses, Sc the costs of suit, etc., should be 
borne out of the capital of such business ; 
testator having exonerateii his residuary 
estate from any such or similar charges, — 
Dixon v. DirrpiBLD (1862), 5 L. T. 74J, 

6016. Add* Annotation : — Refd. Re Murphy’s 
Estate, Moiiion v. Marchanton (1930), 74 
Sol. Jo. 321. 

6016a. No right to priority — Assent to 

carrying on business.] — R.e Mubphy (Elijah) 
Estate, Morton v. Marchanton (1930), 74 
Sol. Jo, 321. 

6020a. Right to interest.] — Where exors. have 

canied on a business belonging to testator 
after his death, under a power in his will, &, 
in an action for administration of testator’s 
astate, the debts incun’od in so carrying on 
the business have been certified, those debts 
will be paid with interest as from t/he date 
of the certificate, before distribution to bene- 
ficiaries ; but R. S. 0., Ord. LV., it. 62, 63, 
under which interest is allowed to creditoi's of 
a deceased upon their debts as from the dalo 
of* the order for adnunistration, does ncd. 
extend to creditors of his exors. — Jic Brac dv, 
Hull v, Johns, [1936] Ob. 690; [193(>] 2 
All E. R. 767 ; 105 L. J. Ch. 270 ; 155 \j. T. 
173; 80 vSol. do. oil. 

6025. Add. Annotation : — Refd, Re Bracey, Ifull v, 
Johns, [1936] 2 All E. K. 767. 


his son should become of a certain age. 
Testator was interested in, & doubtless 
a shareholder in, a certain coal mining 
00 ., & had given i)ltf. banlc a guarantee 
of its debt to the bank. After his 
death a further gaarantt'o for a later 
debt of the CO. to the bank was executed 
by the three trustees, of which deft, is 
the survivor. Deft, was sued as oxtrix. 
on this guarantee ,♦ deft, hod 

no authority to bind tho estate by a 


guarantee of the debt of another busi- 
ness entity, therefore, tho aT)ptial 
from the judgment for pitf. must bo 
allowed. — ilANK OF MONTKEAJi V. 
Morrow, (1936 J 2 W. W. It. 56(5 ; i 
D. L. R. 331 ; 50 B. V. R. 5 10,— CAN. 

b ii, Manner of carrying on — 

AdmiasCbUitv of —where tes- 

tator directs his business to be c^ied 
on ** as heretofore,** extrinbic evidence 
may be admitted as to the manner in 
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which it was carried on,— S aint- 
till, fl>33J 1 

-CAN. 

part V. SECT. 2, SUB-SECT, 1. 
90 . Ge/ffre death duties pdidr-^-Where 
security for paynumi V. 

Caledonian Insdranctk Oo.. [1924 \ 2 
D. L. R. 649; (1924) S. C. R.207.— 
CAN. 
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6053a. Effect ot Administration of Estates Act, 
1926 (c.23),s.39.] — The expression personal 
representatives ** in the Administration of 
Estates Act, 1925 (c. 23), s. 39, does not 
include trustees in the ordinary sense, even 
when the personal representatives themselves 
become trustees upon an assent. The intro- 
ductory words of sect. 39, conferring powers 
on personal representatives “ during a 
minority of any beneficiary or the sub- 
sistence of any life interest, or until the period 
of distribution arrives, are explained by the 
fact that under the new law of intestate 
succession the existence of an infant bene- 
ficiary or of a beneficiary, such as a widow, 
entitled to a life interest only may postpone 
distribution, & that in these cases sect. 33 
places the personal representatives sub- 
stantially in the position of trustees. The 
provision in sect. 39 (1) (ii), conferring on 
personal representatives “ all the powers, 
discretions & duties conferred or imposed by 
law on trustees holding land upon an effectual 
trust for sale ” does not operate referentially 
to make Law of Property Act, 1925 (c. 20), 
s. 2$ (2), applicable to pure personalty. 
Accordingly, where under the will of a 
testator unauthorised investments are re- 
tained under a power to postpone conversion. 


the rule laid down in Howe v. Lord Dartmovih 
(1802), 7 Ves. I37a, still remains applicable 
' in regard to the income payable to a tenant 
for life. — Re Trollope’s Will Trusts, 
Public Trustee v. Trollope, [1927] 1 Oh. 
596 ; 96 L. J. Oh. 340 ; 137 L. T. 376 ; 71 
Sol. Jo. 310. 

6062. Add, Annotation : — Apld. Johnson v. Olarke, 
[1928] Oh. 847. 

6074a. To pay specialty debt — Mortgage valid 

as against bond — Executor without notice of 
bond.] — Waterloo Insurance Oo. v. Hind 
(1862), 1 New Rep. 64. 

6082. Add, Annotation : — Apld. I. K. Comrs. v. 
Smith, [1930] 1 K. B. 713. 

6085. Add., Annotation : — Refd. Re Williams, 
Richards v, Williams, [1930] 2 Oh. 378. 

6117. Add. Annotation: — As to (1) Held. Parker 
. V, Judkin, [1931] 1 Oh. 476. 

6138a. Effect of Administration of Estates Act, 
1926 (c. 23), s. 39.] — Re Trollope’s Will 
Trusts, Public Trustee v. Trollope, 
No. 6053a, ante. 

6147. Add. Annotation: — Aa to (1) Refd. Parker 
V. Judkin, [1931] 1 Oh. 475. 

6161. Add. Annotation : — Refd. Parker v. Judkin, 
[1931] 1 Oh. 475. 


PART V. sect. 2. SUB-SECT. 2.— 

B. (a) i. 

6046 ii. .] — A trustee has 

implied power to sell the residuary 
estate for the purpose of distribution 
when It la vested in him to pay ex- 
penses & debts . — lie Walker’s Es- 
tate, MacKae V. Drxtmmik (1932), 4 
M. P. U. 358.~CAN. 


PART V. SECT. 2, SUB-SECT. 3.— 
B. (a) i. 

r (p. f»77) i. .] — Where 

testator charged his debts on his land : 
— Held : the more failure of testator 
to enumerate all his land did not detract 
from the conclusion that all the land 
was so charged, & the direction that 
his debts should be paid by his exors. 
conferred an Implied power of sale 
upon them for the purpose of paying 
the debts out of the proceeds. — Yost 
e. Adams (1886), 13 A. R. 129.--CAN. 

t (p. 577) i. eaecii- 

tor*8 power coupled urith interest .] — 
WKtiSBLS t*. CARSOALI.EN (1800), 10 

C. P. 215.— CAN. 

bb (p, 677) I. Legal estate in 

executors.] — A devise of laud to exors., 
In trust for the purpose of selling the 
lands, passes the legal estate Sc the 
beneflclarles taiie an equitable Interest. 
— TOOMBY V. liniTPENDRA NaTH BOSE 
(1928), I. If. R. 7 Pat, 620.— IND. 


t (p. 678) i. .]— Where 

testator directed his trustees to hold 
property for twenty-one yoaiv, &: then 
sell it : — Ueld : there was no power to 
sell contrary to the express provisions 
of the wlU, except perhaps in a cose of 
emergency. — Dobbel v. Loudoun, 
I1920J N. Z. L. R. 131.— N.Z. 

b (p, 578) i. Under Devolii- 

tion of Estates Act.] — Re Logan, fl927] 
4 D. L. R. 1074: 61 O. L. R. 323.— 
CAN. 


b (p. 678) I. Interference by 

court — Whether court will restrain execu- 
tor from selling.]— BAMtmjAoH v. 
Sohwandt. {19271 3 D. L. R. 665 ; 
ri927] 1 W. W..R. 620 ; 21 Saak. L. R. 
341.— CAN. 

h (p. 678) ii. Sale not necessary 

for administration purposes — Title of 
bond fide purchaser .] — An exor. or 
administrator has no absolute power 
to dispose of the property of deceased 


If it is not necessary for the purpose of 
administration of the estate, but a 
bond fide purchaser may be protected 
in certain cases w'here a transfer is not 
for that purpose. — T arakkswar Das 
Gupta v. Ambica Charan BnAvrA- 
CIIAIUKB (1927), 1. L. R. 65 Calc. 892.— 
IND. 

h (p. 578) Hi. Option to p^ir- 

chase given — Whether valid. — Testator 
devised all her property to her exors. 
upon certain trusts, to carry out which 
they were empowered (inter alia) “ to 
sell & dispose of my real estate ... in 
such manner & at such times aa they 
may deem advisable.'* Being unable 
to effect a sale of a certain dwelling- 
house property which upon its con- 
version into money would form part of 
the residuary estate, the exors. leased 
it for IG mouths, reserving to them- 
selves the right to deteiToine the lease 
if they should wish to sell. A few 
weeks later they & the tenant entered 
into an agreement, o^Uod an “ option 
to purchase,” under which ho made a 
cash payment & agreed to make 
monthly payments thereafter in addi- 
tion to rent, & which also provided 
that on $1,000 being thus paid, or at 
any sooner time, he would be entitled 
to a convovance, the amounts so paid 
as well as the rent to be credited on the 
purchase price, & the balance to be 
secured by mtge. payable in monthly 
payments. The ” option ** was stated 
to bo in:evooable within the time for 
” acceptance ” thereof, but was to 
remain in force only so long as the 
purchaser remained tenant of the 
property, & pavment of $1,000 at any 
tifho during the continuance of the 
agreement, was to constitute the 
” acceptance ” of the option : — Held : 
a sale within the power given by the 
will. — Close v. McMeans, [1931] 3 
W. W. R. 550 : [19321 1 D. L. R. 210; 
40 Man. L. R. 31.— CAN. 

PART V. SECT. 2, SUB-SECT. 8.— 
B. (a) ii. 

1 i. S. P. MoCJurdy t?. McDaniel 
0 868), 7 N. S. R. (1 0. & O.) 267.— CAN. 

PART V. SECT. 2. SUB-SECT. 3.— 
B. (b). 

p L .1— Testator gave his 

real & personal property to trustees 
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upon certain trusts. He charged hie 
estate with the payment of his debts 
& succession duties. The personal 
property was not sufficient to satisfy 
them, & it was not in the interests of 
the estate, owing to market conditions, 
to sell the real estate. The will gave 
the trustees no express power to 
mtge. : — Held : the trustees had power 
to mtge. the real estate for the purpose 
of paying the debts & succession 
duties, & they could borrow by way 
of mtge. from one of themselves. — Re 
Higgins, Higgins v. Higgins (1932), 

4 M. P. K. 365.— CAN. 

6145 ii. .]—Held: although 

there was no express demise of realty 
to the exors., a devise was implied by 
the terms of the will, &, there being 
a general charge of debts, the exors. 
had full power to give a mtge. — 
Banque Provinoiale Du Canada v. 
Capital Trust Oorpn., [1927) 3 

D. L. R. 199 ; 60 O. L. R. 452.— CAN. 

PART V. SECT. 2, SUB-SECT. 3.— 

B. (0). 

sp. Power to reserve heneftt to one 
beneficiary — Out of lands devised to 
another McKenzie v. 

Grant (1856), 13 U. C. R. 180.— CAN. 

PART V. SECT. 2, SUB-SECT. 3.— 

C. (a). 

h i. Sale under licence of Probate 
Court — Whether licence conclusive — 
Licence obtained improperly .] — Doe v. 
Thompson (1860), 9 N. B. R, (4 All.) 
483.— CAN. 

h if, Sufficient personal 

property for payment of debts.] — DoE d. 
Sullivan v. Ourrkt (1872), 14 

N. B. R. (1 Pug.) 175.— CAN. 

8 t. Conveyance inoperative .] — Teahon 
V. Lbamey (1861), 21 U. C. R. 216.— 
CAN. 

8W. Effect of sale after three years — 
Devolution of Estates Act, 1927 s. 12.} 
— C., the owner of land, died on Dec. 20, 
3,925, Intestate. Letters of adminis- 
tration were mnted to his daughter 
A., who was his sole helross-at-law & 
next of kin. On Feb. 17, 1926, she, aa 
administratrix, conveyed In fee to B., 
who, on the same day, conveyed In 
fee to A. her husband, aa joint 
tenants. No caution having been 
registered by A. as administratrix & no 
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6177* Add, Annotation : — ^Refd. Parker v, Judkin, 
[1931] 1 Ch. 476. . 

8178* Add, Annotations : — Refd. Re Murphy’s 
Estate, Morton v, Marchanton (1930), 74 
Sol. Jo. 321 ; Parker v, Judkin, [1931] 1 Ch. 
475. 

6271. Add. Annotation : — Consd. Re Mansel, Smith 
V, Mansel, [1930] 1 Ch. 352. 

6281a. .] — Testator, who died on May 17, 

1910, by his wiU appointed appcts. exors. & 
trustees. Ac bequeathed a number of absolute 
Ac settled pecuuiary legacies. Testator gave 
all his estate whatsoever unto appcts. upon 
trust for sale k> conversion at such time & 
manner as they should think fit, with power 
Ac discretion to postpone sale Ac conversion & 
‘ charged the moneys to arise with the legacies 
bequeathed by his will. Testator’s will con* 
tairied a residuai*y bequest, investment clause 
in wide terms, & a power to appcts. to 
appropriate any part of the estate in its actual 
condition in satisfaction of any legacy. The 
principal asset of testator’s estate was a sum 
of nearly a quarter of a million pounds Irish 
Three per cent. Guaranteed Stock, Ac the 
estate was insufficient for payment in full of 
all the legacies. The Irish stock could not be 
sold even at a reduced market value of 
£151, 411 Acin the interests of the estate it was 
inexpedient to realise it at once. Appcts. 
having caused to be prepared a scheme of 
apportionment, appropriatk>n Ac abatement 
among Ac between the legacies, applied by an 
originating summons issued on June 27, 1917, 
to the ct. for its sanction : — Held : appcts. 
could exercise the discretionary power of 
appropriation notwithstanding the fact that 
some of the legacies were settled by testator’s 
will. — Re Daniels, London City Ac Midland 


Executor Trustee Co., Ltd, v, Daniels 
(1918), 87 L. J. Ch. eOl ; 118 L. T. 436. 

6326a. Grant to trust corporation.] — Where letters 
of administration are granted to a trust 
corpn., the ct. may give the corpn. power to 
charge on the authorised scale, — In tJie Estates 
o/ Young (1934), 103 L. J. P. 76 ; 161 L. T. 
221 ; 50 T. L. K. 424 ; 78 Sol. Jo. 431. 

6830. Add. Annotations : — Consd. Re Hill’s Trusts, 
Claremont v. Hill, [1934] Ch. 623. Refd. Re 
Gates, Arnold v. Gates, [1933] Ch. 913. 

6331. Add. Annotation : — As to {!) Refd. Re Gates, 
Arnold V. Gates, [1933] Ch. 913. 

6334. Add. Annotations : — Refd. Re Gates, Arnold 
V. GaL^s, [1933] Ch. 913 ; Re Hill’s Trusts, 
Claremont v. Hill, [1934] Ch. 623. 

6341. Add. Annotation: — Consd. Jones v. Wright 
(1927), 139 L. T. 43. 

6341a. Charges for work in execution of 

statutory trusts.] — By his will testator 
directed that Jiis trustees should stand 
possessed of certain hereditaments upon 
certain trusts, Ac declared that any exor. 
or trusL^e of his will, who was a solr. or a 
person engaged in any profession or business, 
might individually, or through his firm, act 
in the course of his profession or business on 
behalf of the exors. Ac trustees, tfc charge for 
so doing : — Held : as the land was vested 
in the trustees UT>on the statutory trusts, 
any exor. or trustee of the w^ilh who was a 
solr, or a person engaged in a profession or 
business, was entitled, under the will, to 
charge for work or business done in the 
execution of the statutory trusts, because such 
work or business would be done on belialf 
of the exors. Ac trustees. — Re Pedley, 
WaiJiACE V. Wallace, [1927] 2 Ch. 168 ; 


ceriifi(5at43 of lis pciidcns having been 
registered by any creditor : — Held : 
after Deo. 20, 1028, the three-year 
period during which the estate was 
vested in A. as administratrix haring 
elapsed, she & her hiisband weTO 
entitled, by Devolution of Estates Act, 
H. 12, to convey, to a purchaser in 
good faith & for valuable consideration, 
who has no notice of the existence of 
any claims of creditors, a title free 
from any liability for the debts of C. — 
Re Down <fc Stinbero, fl 029] 3 D. L. K. 
70 : 63 O. L. U. 041. -CAN. 


PART V. SECT. 2. SUB-SECT. 3.— 
C. (b). 

o i, .1 — Held: testator having 

charged a legacy on bis estate, 
having devised his estate to his exor, 
gave his exor. a power of sale apart 
from the residuary clause which might 
be exorcised without the purchaser 
being put on inquiry to ascertain if It 
was duly exercised. — K knnedv v. 
SuyDAM (191C), 30 O. L. 11. 512.— 
CAN. 

PART V. SECT. 3. SUB-SECT. 1. 

sa. Pouxsr to reduce debt — cfe* execute 
quit-claim (iced.l— Where t/estator had 
agreed to sell land to K., Sc the exors. 
reduced the purohase price In order to 
keep K. on the land, Sc later gave T., 
from whom testator had bought the 
land, a quit-claim deed of all their 
interest in the land: — Held: (1) the 
action of the exors. In reducing the 
price payable by K. was reasonable & 
proper; (2) they should not have 
executed the quit -claim deed without 
applying, under Trustee Act-, R. S. S,, 
1920 (o. 75), s. 64, to a Judge of the 


King’s Bench for advice, but, sinc^e 
they had acted honestly & In what 
they considered to be th«^ best interests 
of the estate, their failure m do so 
should be excused under sect. 44. — 
Lemckb V. Newlovk (Sask.), fl926] 
4 D. L. R. 293: [19261 2 W. W. U. 
830; varied 11927] 2 D. L. R. 1019; 
8. C. R. 389.— CAN. 


PART V. SECT. 6, SUB-SECT. 1. 

a (p. 597) i. .h-Re Vinnt- 

COMBE Estate, [1934] 1 W. W. 11. 
780.— CAN. 

dd I. — Where by a will 

part of the corpus of the estate was 
set aside Sc. a life Interest In the income 
thereof given to the widow : — Held : 
(1) all the costs of administering the 
trusts relating to the devised property 
must be borne by the 8ubjeot-matt;er 
of the gift, which comprised the in- 
come as well as the corpus ; & the 
percentage allowed to the exors. for 
collecting the rents must be charged 
against the income ; (2) expense In- 
curred for repairs to a building upon 
the land devised was properly charged 
against the corpus ; (3) interest on 
money borrowed to meet the expendi- 
ture made in order to preserve tlic 
iroperty was chargeable to income. — 
' ‘'AIR (1923), 64 O. L. R. 497.— 
CAN. 

1 (p. 601) i. Under Trustee Act. 

R. S. n. C.. 1924 (c. 262), s. 80— 
Amount limited to 5 per cent, of gross 
value of estate. 1 — Re BEt.’KTvt an’b Estate 
(1925), 37 B. C. R. 41.— CAN. 

n (p. 60 IH. .I-A lee amountir^ 

to 5 per cent, of the total value of the 
estate In question held to bo an exor- 
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bikint fee, under tbe circumstances, 
to allow executors for their services; 
& a fee of 1 per cent, of the total value 
was hold ample. The exors. were 
also allowed their disbursements 
actually made or actually incurred. — 
Re Beyer Estate, [1932] 3 W. W. R. 
587.— CAN. 

n (p. 601) ii. . 1 — (JornpoiKsaiion 

to b(i allowed an exor. or trustee is a. 
matUr of wide disetTtion.- Rc Mor- 
timer, 11936J 3 D. L. II. 380; O. K. 
438. -CAN. 

t (p. 601) i. .V~Re BuscTf, 

[19271 2 D. L. R. 344 ; 59 N. S. R. 
254.— CAN. 


g (p. 602) 1. AV/ after e stale 

properly adininister<d tt' accounts 
passed,} —Re Oxenham, [1925] 2 

D. L. n. 662.~CAN. 


sb. Liability for — 'Beneficiary entitled 
» specific bequest benefited by rrork of 
rreuior,] — There is no jurisdiction m 
tie ct. to order that the reiiumerat kui 
f au exor. be iiald out. of a sjiecitje 
enuest on aeeouiil ds beuolitmg 
V the work of the t‘Aor. - hi th' h state 
ntA ninoXE, I1929J N. Z. L. Tt. l-.k 
.Z. 

sd. JManayement ’^5 

rustec Act. R.H.B.C , 1924, does mU. 
mfur any power on the ct. to Rtmw 
management fee to 

cl> 


PART V. SECT. 7, SUB-SECT. 1. 

n j—gTORY V, Dunlop (1807), 

13 Gr. 375.— CAN. 

^ Ii. .\~—lie Williams (1895), 22 

A. R. 196.— CAN. 
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96 L. J. Oh. 438 ; 137 L. T. 636 j 71 Sol. Jo. 
683. 

6848* AM.. AnnoiaUom • — Consd. JXe ffiU’d Trusts, 
Oloremont w. Hill, [1934] Oh. 328. Retd. Be 
Oates, Arnold v. Gates, [1933] Oh. 913. 

6350. Add. Annotation : — ^Dlstd. Re Gertzenstein, 
Ltd., [1936] 3 All E. K. 341. 

6370. Add. AnnotaUon : — Retd. Re Anderson- 
Berry, Harris v. GriflBlth, [1928] Oh. 290. 

6388a. .] — Leasehold property belonging 


to testator, who was original lessee, having 
been directed to be sold & the proceeds 
divided: — SM: the exors. were entitled 
to be indemnified out of the proceeds.— 
Smith v. Smith (1864), 2 Eq. Rep. 727. 

6405. Add. Annotation .* — Retd. Be Murphy^s 
Esta^, Morton v. Marchanton (1930), 74 
Sol. JTo. 321. 

6409. Add. Annotation As to (2) Dlstd. Be 
Murphy’s Estate, Morton v. Marchanton 
(1930), 74 Sol. Jo. 321. 


Part VI. — Liability of Representative. 


6446a. Sale of goodwill of business — 

Solicitation of customers^ — The rule in 
Trego v. Hunt^ [1896] A. C. 7, extends to a 
vendor’s exor. completing a contract for the 
sale of the goodwill of a business, & the exor. 
will be restrained at the suit of the purchaser 
from soliciting customers of the business. — 
Boorne V. WICKER, [1927] 1 Oh. 667 ; 90 
L. J. Oh. 361 ; 137 L. T. 409 ; sub nom. 
Borne v. Wicker, 71 Sol. Jo. 310. 

Annotations lie Thomson, Thomson v. Allen, [1930] 

1 Oh. 203. Redd. Parey v. Cooper, [1927J 2 K. B. 384. 

6467. Add. Annotation : — Retd. London & North- 
Eastern By. Co. V. Blundy, Clark & Co. 
(1931), 146 L. T. 269. 

6526. Add. Annotation : — Refd. Ariff v. Rai Jadu- 
nath Majumdar Bahadur (1931), 47 T. L. R. 
238. 


6505. Add. Annotation : — Consd. Beaumont v. 
Beaumont, [1933] P. 39. 

6596. Add.. Annotation : — Consd. Beaumont v. 
Beaumont, [1933] P. 39. 

6597. Add. Annotation : — Consd. Beaumont v. 
Beaumont, [1933] P. 39. 

6598. Add. Annotation : — Consd. Beaumont v. 
Beaumont, [1933] P. 39. 

6600. Add. Annotations Folld. Firman v. Royal, 
[1925] 1 K. B. 681. N.F. Re Hedderwick, 
Morton v. Brinsley, [1933] Ch. 069. 

6602. Add. Annotation: — As to (1) Refd. A.-G. v. 
Midland Bank Executor &; Trustee Co. (1934), 
19 Tax Cas. 136. 

6610. Add. Annotation: — Generally. Refd. Re 
Field, Sanderson v. Young, [1925] Ch. 636. 


PART V. SECT. 7, SUB-SECT. 2.— A. 

r J, jfi respect of ouaraniee 

— Distribxdion of esfute in ignorance of 
guarantee.] — Saudky v. HampI’on, 
[19271 N. Z. L. R. 673.— N.Z, 

r ii. In respect of debt 

contracted for estate — Right of creditor 
to henept of representative's right to 
indemnification .] — Where an exor. con- 
tracts a debt on behalf of the estate 
the creditor is In equity entitled to the 
benefit of the oxor.’^s rigrht to be 
indemnified out of the assets of the 
estate in the hands of the benoflciarlos. 
— Nrtherlands Investkent Co. v. 
DbsBrisay, [1928] 1 D. L. R. f)81 ; 
[1928] 1 W. W. R. 461 ; 23 Alta. L. R. 
291.— CAN. 

PART V. SECT. 7, SUB-SECT. 3. 

t. Representative not authorised by 
wUl — Reneficiaries claiming vrofiis of 
business — Right of representative to be 
indemnified.] — M'Ginley v. Gal- 
lagher, [1929] I. R. 307.— IR. 

PART V. SECT. 8. 

sb. To receive payment of lump sum 
for which, pension commuted by deceased.] 
— R. V. ]^ORBISTON, [1928] 4 0. L. R. 
1086.— CAN. 

fil. To bring action — To set aMe tax 
sale of land belonging to estate .] — 
Eodger V. Moean (1896), 28 O. R. 
275.— CAN. 

PART V. SECT. 9. 

6426 i. Power of enDSontor to bind 

— Co-executor, ] — Meld : a settlement 
made by an exor. nreolnded the oo. 
exor. & cestuis gue trust from opening 
up the estate so settled. — Re Bath’s 
i&TATiJ! (18791. 12 N. a R. (3 R. &a) 
604.— CAN. 

PART V. SECT. 10. 

0438 iii. .) — jp?^ HXWBTt V. 

JsjKMTN (1898). 29 O. R. 888.---0/m, 


PART VI. SECT. 1. 

si. For failure to prove — Who may 
sue for penalty,}— liiext of kin, although 
taking no interest imdor the will, is a 
“ person having an interest in the 
estate ” within Probate Act, R. S. N. S., 
1923, 8. 137 (1), & so may sue for the 
statutory penalty against an exor. 
who fails to prove the will. — Bunn v. 
MacGrkgob, [1934] 8 D. L. R. 4C3.— 
CAN. 

PART VI. SECT. 2, SUB-SECT. 3. 

6501 i. Covenant to pay debt — Under 
mortgage,] — In a will, the only pro- 
vision for the payment of debts, was 
the usual one, that all testator’s first 
debts should be paid by bis exors. 
At the time of Ms death, a parcel of 
land was held in joint tenancy by 
testator & his wife, subject to a mtge. : 
— Held : the wife on death of testator, 
became owner subject to the mtge., & 
as between her & testator's estate, sbe 
was not entitled to oal) upon the esiato 
to pay the mtge. ; but if mtgee. could 
recover from testator’s estate upon a 
covenant by testator for payment, 
dissolution of testator’s Interest conla 
not deprive intgoe. of that right. — 
Re Gbaoey (1925), 63 0,h. B. 218.— 
CAN. 

sg. Covenant in mortgage.] — ^A claim 
for money due under mtge. is not a 
“ claim or dememd ” against the 
estate within Ontario Suirogato Ots, 
Act, R. B. O., 1927 . — ^Lonpon Sl 
Western Trust Oo. v. Sale, [1936] 
2 D. L. R. 297 ; O. R. 244.— CAN. 


PART VL SECT. 2. SUB-SECT. 6. 

6621 11. —7 — j.—- Whtait V. Marsh 
(184.8), 4 U. C. R, 485.— CAN. 

g. Add. Citatum: — revsd. sub nom. 
M^Gcgan V. Smith 1892), 2i S. O. R. 
203.— <IAN. 


g i, .) — Murdoch v. West 

(1895), 24 S. C. R, 305.— CAN. 

g. jj — Gray v, Johnston, 

[1928] S. C. 659.— SCOT. 

g iii. .] — Jefferson v. 

Muise, [1930] 4 D. L. R. 208.— CAN. 

k i. ,] — Re Stretton Estate, 

Cay & Hill v. Marcoite, [1930] 1 
W. W. R. 824 ; 2 D. L. R. 700 ; 24 
S. L. R. 481.— CAN. 

sk. Necessity for consideration.] — 
The mother of pltf. made a will by 
which she devised certain land with a 
house on it to pltf,, who was at that 
time living in it with her husband. 
Before the will was made, according to 

E ltf.’s story, her husband wlshecT to 
ve elsewhere, & her mother said : 
" Do not leave ; stay on here 8c fix 
this house up & I will leave it to my 
daughter (pltf.) at ray death.” The 
husband & wife stayed on & made 
improvements, relying on the promise, 
8c the mother made the will leaving 
the property to pltf. Su bsequcntly the 
mother made a new will leaving the 
property to another daughter. In an 
action for specific performance of the 
alleged agreement : — Held : there was 
no oorroboratloa of pltf.’s evidence 8c 
no consideration passing to deceased 
for the binding contract alleged, — 
Holliday v. Turner, [1930] 3 D. L. R. 
205 ; 65 O. L. R. 206,— CAN. 

PART VI. SECT. 2, SUB-SEOT. 10.— D. 

6696 i. Matrimonial causes — 

Order for coAs against husband .] — A 
wife, whose husband had died after a 
decree nisi for divorce & before the 
date when it could have been made 
absolute *. — Held: not entitled, them 
being no funds in ct*, to eosta against 
his estate. — ^J arvis v* Jarvib, ri926] 
8 D, D. R. 415 ; 11925] 1 W. W. R- 
247.— CAN, 
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6611. Add. AnnotaMm HoM* Re Weld-Blundell 
Estate, Mowbray (Lord) v. Weld-Blundell 
(1929),73SoLJo. 586. 

6667a. Noii<*repair by representative.} 

debt for rent against an administrator, as 
of the intestate, deft, pleaded, in 
discEarge of his liabhity otherwise than as 
administrator, that the intestate underlet, 
for an unexpired term, to a tenant who had 
beeome insolvent & unable to pay rent ; that 
the premises were of less value than the rent, 
viz. of the value of a certain sum, part of 
which deft, had paid to pltf., ^ pai-t towards 
the expense of a party-wall ; that, before the 
rent became due, deft- offered to surrender 
all his interest in the premises to pltf., who 
refused to accept them ; & that he had fully 
administered, etc. Replication ; that the 
premises were of more value than the sum 
mentioned in the plea, viz. of the value of 
the rent ; & that deft, did not offer to 

surrender, etc. Issue thereon : — Held: (1) 
the real value of the premises, as against deft., 
must be taken to be that which it would have 
been if he had not himself committed a breach 
of a covenant to repair in the original lease ; 
(2) the value, as between pltf. & deft., was 
not affected by the insolvency of the under- 
tenant, whose lease also contained a covenant 
to repair with a proviso of re-entry for breach 
& for non-payment of rent. — Hobnidge v. 
Wilson (1840h 11 Ad. & El. 645 ; 3 Per. & 
Dav. 641 ; 9 L. J. Q. B. 72 ; 113 E. R. 5,59. 

.... — As to (1) Oonsd. Re Rowoe, Strathmore v. 

Vane, NorollfEe’a Claim (1887), 37 Ch. D. 128. Refd. 

Kendall v. Andre® (1892), 61 L. J. Q. B. 630. 

B. Effect of Death (p. 644). 

See^ now, Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 1. 

6711. Add, Annotation : — Apld. Graves v, Cohen 
(1929), 46 T. L. R. 121. 

6712. Add. Annotation : — Consd. Riley v. Brown 
(1929), 98 L. J. K, B. 739. 

6713. Add. AnnotaUon : — -As fo (1) Consd. Riley v. 
Brown (1929), 98 L. J. K. B. 739. 

6713a. .] — An action for damages 

for breach of promise of marriage abates on 
the death of the alleged promisor & cannot be 
continued against the exors. of the deceased 
unless special damage can be proved. Such 
special damage must arise directly or naturally 
out of the transaction between the parties 


to the breach & mw 

the contemplation of the parties at . 

the alleged promise was r A 

Brown (1929), 98 L. J. K. B. 739 t 142 Ih T. 

42 ; 46 T. L. R. 613 ; 73 Sol. Jo. 499. 

6723. Add. Annotation : — Consd. Firman v, 

[1925] 1 K. B. 681. 


Sect. 3.— FOR TORTS OF DECEASED (p. 646 ). 

See, now. Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 1. 

6730. Add, Annotation : — Hefd. A.-G. v. Midland 
Bank Executor &; Timstee Co. (1934), 19 
Tax Cas. 136. 

6762. Add. Annotation : — Refd. Re Field, Sander- 
son V. Young, [1926] Oh. 636. 

6770a. Negligence.] — A oo. was formed for the 
purpose of buying the business of a firm of 
bill brokers, & by the memorandum of assocn. 
the directors were empowered to buy it upon 
such terms & under such stipulation as to 
guarantee or otherwise as might be agreed 
upon. The prospectus referred to the memo- 
randum of assocn. & to a certain deed of 
covenant. By that deed the business was 
assigned to the co., & all accounts, except 
such as the directors should require to be 
reserved & excepted, were to be carried on 
by the co., & the partners in the business 
guaranteed that all debts due to the firm, & 
taken over by the co. were good. By a 
second deed of the same date, not mentioned 
or disclosed to the shareholders, assets of the 
firm to the nominal value of £4,213,896 
were reserved & excepted, & provisions were 
made for guaranteeing payment by the 
partners of the balance which, after a certain 
period & under certain arrangements, should 
not be got in on this account. The co. carried 
on business for some time, & then stopped 
payment. A bill was filed by the co. against 
the living directors & the exors. of a deceased 
director stating these facts, &. that the co. 
bad lost £1,500,000 by taking the liabilities 
of the business, & by the insufficiency of the 

f uarantee, & charged that the directors had 
een guilty of a breach of duty in bu^ng the 
business without obtaining the sanction of a 
general meeting, & in not taking mtges. on 
the property of the pai’tners in order to secure 
the guarantee, but no fraud was charged 


PART VI. SECT. 2, SUB-SECT. 12.— 
B. (b) i. 

6678 i. Personal liaMlUy — As 

„ .J ,] — lb Mar. 1921, pltf. executed 

a lease of laud & building to H., & M. 
oovenautlng to allow tne lessees to 
erect a partition on the ground floor 
of the chief building, & himself to con- 
tribute $1,000 towards the cost. The 
partition was built, pltf. contributed 
the $1,000 & the lessees wont Into 
possession. H. ^^ed in Jan. 1923, &, 
nis wife, deft. A. Sc deft, oo., the 
executors named In the wlU, obtained 
probate thereof. In Oct. 1923, M. 
made on assignment in bkpoy. Sc deft. 
CO. was appointed oust(man of the 
bkpt. estate* Pitt’s claim in this 
action was to recover a large sum 
made up of rent, taxes, cost of repairs 
Sc interest. He alleged that defts. 
entered Into, Sc from Jan. 1923, con- 
tinued in possession & receipt of the 
rents & profits Sc claimed payment 
from them personaUy 


00. entered upon the premises not 
merely in Its representative capacity 
as exor., but personally as assignee of 
the term, & €U3 such was personally 
chargeable with the amoiuit of rents 
Sc profits which it received, & with 
suon further sums as it might have 
received If It had used due diligence, 
but not exceeding in the aggregate the 
full amount of the actual rental value 
of the premises. — Rtokman v. Trusts 
& Guar. Oo.. C1929) 1 D. L. K. 545 ; 
63 0. L. R. 286 : 10 C. B. K. 414.— 
CAN. 

PART VI. SECT. 8, SUB-SECT. 1. 

6726 i. General ruXe’-RepresefUatives 
not liable. 1— Oonnollv v. Shi ves (1879), 
18 N, B, k 606.— CAN. 

6726 il. 

Calvin (1885), 9 O. R. 207.—' 

Milloy 


PART VL SECT. 3, SUB-SECT. 2.— A. 

k I. An action of tort for 

damages for the destruction of personal 
property because of the negligenco of 
deoeaaed in driving a mot(;r-car in 
which pltf was a passenger falls wiMiin 
Administration Act, i£. S. B. C., 1924, 
8. 71 ; but claims for personal injnrjes 
& a claim bv a father for the death of 
a child fail within the rule acUo 
morUur mm persov^j.— 


PART VL SECT. 3, SUB-SECT. 4. 

si. Negligence fraud.] — An action 
bv a hank against ono of its directors 
for negligorjce Sc fraud is not one to 
which tee maxim aetio personedis 
jnoritnr cum persona applies, being 
an action for breach of quasi -contUMst. 

P1COPI.K3 Bank op Northkrn r-— * 
e. Habqopal (1735), I, L, R. 17 
262,— IND, 
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against the directors ; — Held : on demurrer 
by the exors. of the deceased director, that 
as regarded any loss beyond the money placed 
in the directors’ hands, the remedy, if any, 
was at law, by an action of negligence, which 
would not survive against exors. — Overbnd, 
OuRKEY & Co. V, Gurney (1869), 4 Oh. App. 
701 ; 21 L. T. 73 ; 39 L. J. Oh. 45, L. O. ; 
affd. on other grounds^ snh nom. Overend, 
Gurney & Co. Gibb (1872), L. R. 5 H. L. 
480, H. L. 

6835. Add, Annotation Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 

6840. Add, Annotation : — Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 

6850. Add. Annotation : — Consd. Flower v. Prechtel 
(1934), 160 L. T. 491. 

6850a. Disturbance of easement.] — D. sold to pltf. 
a house, No. 10, together with a right of way 
over a strip of land 10 ft. broad to the garden 
of the house. 1). died, at the time of his 
death was under contract with the purchaser 
of the adjoining house, No. 11, to erect a 
garden fence for him & to give him a similar 
right of way to his garden. Pltf. entered 
No. 10 shortly after the death of D. a few 
days later H., a sub-contractor, on the 
orders of W., the builder of the houses, 
erected the fence at the back of No. 11 so as 
to constrict the right of way granted by D. 
to pltf. Pltf. sued defts., the exors. of D. 
as exors,, & by his amended statement of 
claim founded his action (a) in breach of 
covenant, & (b) in nuisance, but it was 
argued solely as an action of tort. These 
facts being proved by pltf., defts. called no 
evidence, & there was no evidence of the 
contract of D. with W., the builder. The 
trial judge found that the fence was erected 
by W. on the instructions of the exors. of 
D., defts., & gave judgment for pltf. : — 
Held : the appeal must be dismissed. — 
Flower v, Prechtel (1934), 150 L. T. 491, 
C. A. 


6861b. .1 — B::emish V, Betson (1732), 

Kol. W. 74 ; 25 E. R. 497. 

6911. Add. Annotation : — Apld. Re Munton, 

Munton v. West, [1927] 1 Ch. 262. 

6915a. Liability of executor for wilful 

default ” — Wbat amounts to.] — Pltfs. were 
the two sons of testatrix, entitled in equal 
shai*es to her estate undisposed of by her will, 
including £214 14«. 6d. in the Post Office 
Savings Bank Sc £02 4«. in Savings Certifi- 
cates. Deft., as sole exor. of testatrix, 
employed to wind up her estate a solr. who, 
unknown to him, had at one time been 
suspended from practice, who obtained 
from the first pltf. the Post Office Savings 
Bank deposit book Sc the Savings Certiftcates. 
Deft, heard for the first time of the solr.’s 
suspension three months later, when the 
first pltf. told him of it. Under deft.’s 
written authority, a warrant valued at 
£62 4s. had been issued in favour of the 
solr.’s firm, Sc the first pltf. wrote to deft, 
objecting to his having taken that course. 
Later, the first pltf. asked deft, to employ 
another solr., but deft, did not do so, as the 
solr. was then promising to settle the matter. 
Ultimately the solr. absconded. Sc the sums 
of £14 14s. 5d. Sc £62 4s. were not recovered. 
In an action by pltfs. for a declaration that 
deft, was guilty of a broach of trust in per- 
mitting the sums to be retained by the solr., 
Sc for payment of them, deft, in his defence 
relying upon Trustee Act, 1925 (c. 19), 
s. 23 : — Held : Trustee Act, 1925 (c. 19). 
s. 23 (1), authorised deft, in signing the 
authorities to the solr.’s firm to collect the 
sums ; (2) by virtue of sect. 30 (1) of the 
Act, trustees are not liable for losses due to 
the default of “ any banker, broker, or other 
person with whom any trust money or other 
securities may be deposited ” unless the 
losses are caused by the trustees’ own wilful 
default ; (3) an exor. employing an agent 

to receive moneys belonging to the estate 
Sc relying on sect. 23 (1), will not be liable if 


oooxa. .j—— A' V. \j( twj V JOiO, 

1 Eq. Cas. Abr. 8 ; 21 B. R. 833. 


uuio JLja\.»JU.c jr xo t^xxxcrugxx i/xxc; ck^<^xxu o xxxxsj- 

conduct, unless the exor. has himself been 


PART VI. SECT, 4, SUB-SECT. 1. 

sd. Release hy eo-exeevior — Whether 
hinding on bewficiary.) — A i*eleaHO of 
an exor. from liability for breach of 
trust by a deceased co-oxor. will not 
be set aside when It has been adopted 
bv the benellciary with knowle(to of 
his right to take proceedings. — -B el- 
LIVEACJ V. Tait, [19351 1 D. L. R. 726 ; 
8 M. P. R. 5C7.— can. 

PART VI. SECT. 4. SUB-SECT, 2,™ A. 

o i. .1 — A contract made by an 

exor. or administrator on behalf of the 
estate, but not relating to an obligation 
Incurred by testator or Intestate, 
renders him personally liable, even 
though it is expressed to bo made “ as 
exoiv* or ** as administrator.** — W alch 
tJ. NoRPQmsT, U9261 4 D, L. R, 120 ; 

« 2 W. W. K. 854 ; 36 Man. L. R. 
AN. 

d j. Administrator ouiUv of 

fraud.]-~Bo^ d. Dobtb v. Vanderltp 
(1830), 5 O. S. 85.— CAN. 

PART VI. SECT. 4, SUB-SECT. 3. 

6849 i. Executor primarily liable— 
Right to indemnity — From te9tcUor*8 
estate — If ojcting in interests of estate .] — 
An exor. is j^ersonnlly liable for tort 
committed by him & should be sued 
personally. He is entitled to an in- 
demnity from the estate if the tort 


was committed while acting reasonably 
in the interests of the estate. — 
Groundwater v. Groundwater 
(1935), 10 M. P. R. 56.— CAN. 

PART VI. SECT. 4, SUB-SECT. 5.— 
A. (a). 

6851 i. Sale of testator* s estate — Below 
proper value,.] — Defts., as exors. of a 
will, wore directed by the wiU to sell 
lands of testatrix, & distribute the 
proceeds among her children Sc a grand- 
child. In this action, pltfs., two of the 
children, alleged that defts., exors., had 
committed a breach of trust by selling 
the lauds at a prross undervalue. Pltfs. 
gave a notice for trial by jury, & the 
action was tried with a jury» & 
Judgment entered upon its findings 
In favour of pltfs. for the recovery 
of damages ; — Held : the evidence 
established no negligence on the part 
of defts., Sc no broach of trust. — 
Davies v. Nelson, 119283 1 D. L, R. 
254 : 61 O. L, R. 457.-— CAN. 

6863 ii. Where exors. are 

held liable to the estate for what it has 
lost by their disposition of an agree- 
ment for the sale of land entered into 
by testator under the crop -payment 
plan, the main consideration in de- 
termining the value of the asset lost 
to the estate is the value of the pur- 
chaser’s covenant to pay. — Lbmoke & 
Craik v. Nkwlove & Newxovk 
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(Sask.), [1929] 2 D. L. R. 516; 1 

W. W. R. 761.— CAN. 

PART VI. SECT, 4, SUB-SECT. 5.— 
A. (c). 

6906 I. Insurance of property.] — In 
Ontario exors. are bound to insure, 
against fire, buildings forming part of 
the estate in their hands, & are liable 
on a devastavit If they fail to insure, — 
Re Gamble, [1925) 4 D. L. R. 768 ; 57 
O. L. tt. 504.— CAN. 

g J — ^AULD V. DAVIH, 

[19371 3 W. W. R. 368. -CAN. 

PART VI. SECT. 4, SUB-SECT. 5.— 
A. (d). 

691 3 1 . M isapjtropriation — By agent — 
Agent previously employed by deceased. ] 
— Exors., relying in good faith on the 
statement of their testator’s solr. that 
he had in his hands securities sufficient 
to answer a fund they wore directed 
by the will to Invest for an annuitant, 
distributed the estate. Subsequently 
it was found that before testator's death 
the solr. had misappropriated the 
money given to him by testator to 
Invest, bad, in fact, at the time 
of the representation, no securities or 
money in nis hands : — Held : the exors. 
were protected by Trustee Limitation 
Act, R. S. O. 1897, o. 129, s. 32.— 
CLARKE V. Bellamt (1900^ 27 A. E. 
435.— CAN. 
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guilty of wilful default ; (4) deft, was guUty 
only of an error of judgment which, where 
losses are due to a soLr/s dishonesty, does not 
amount to wilful default ** on the part of 
an exor. — iJe Vickery, Vickery v, Stephens, 
[1931] 1 Oh. 672 ; 100 L. J. Oh. 138 ; 144 
L. T. 662 ; 47 T. L. R. 242. 

6922. Add, Annotations : — Consd. Re Oity Equit- 
able Fire Insce., [1926] Oh. 407 ; Re Vickery, 
Vickery v, Stephens, [1931] 1 Oh. 672. 

7059. Add, Annotation : — Retd. Re Munton, 
Munton v. West, [1927] 1 Oh. 262. 

7163. Add, Annotation : — Consd. Manley v, 
Sartori, [1927] 1 Oh. 157. 

7169a. .] — Flockton v. Bunking (1868), 8 

Oh, App. 323, D, 

7190a. .J — Exors. must be allowed a reason- 

able time for breaking up testator’s domestic 
establishment & discharging his servants. 
Two months : — Held : not to be an unreason- 
able delay, having regard to the circum- 
stances. — Field v, Peokett (No. 3) (1861), 
29 Beav. .676 ; 9 W. R. 525 ; 54 B. R. 751. 

7190b. .] — Browne v, Colijlns, No. 6308, 

arile, 

7214. Add, Annotation : — Refd. Re Bracey, Hull 
V, Johns, [1936] 2 AU E. R. 767. 

7219. Add Annotation: — Consd. Re Mason (1928), 
97 L. J. Oh. 321. 


7225a. Assets Improperly obtained.] — Where two 
exors. obtained part of the assets improperly, 
by signing joint receipts in favour of each 
other, while they had large balances in their 
hands respectively, the ct. gave interest on 
those sums at five per cent, against both 
exors. — Biciv v. AIotlky (1835), 2 My. & K. 
31 2 ; 39 E. R. 962 ; suh nom. Beck v. Motley 
4 L. J. Ch. 63. 

7250a. .] — Where there is a direction in the 

will to accumulate a residue, with which the 
Qxor. does not comply, he must pay interest 
from the expiration of one year after testator’s 
decease uj) to the date of filing the answer. — - 
Amss V, Hall (1857), 3 Jur. N. S. 584. 

Annotation : — Dbtd. lU Emmot’s Estate, Emmet v. Emmet 
(1881), 17 Ch. D. 112. 

7256a. — .] — Exor. charged with interest 

on divdends of stock received by him, & 
kept at his banker’s with his own money 
for a number of years, instead of being 
invested to accumulate. — Goodchild v, 
Fenton (1829), 3 Y. & J, 481 ; 148 E. R. 
1269, Ex. Oh. 

7273a. .]— Gilroy v, Stephens, No. 

7268, ante. 

7276a. To authorise maintenance.] — Charl- 

ton r. Saden (1836), Donnelly, 36 ; 47 E. R. 

210 . 


6913 ii. — .] — All adminis- 
trator ai^ting for infants who pays 
funds to his solr. to be j)aid to the 
offlclal guardian of the inrant-H, which 
funds are never rocoivod, is ^ilty of 

f ross negligence & breach of trust. ^ — 
Benjamin v. Haskell, (1980] 4 

D. L. R. 465.— CAN. 

PART VI. SECT. 4, SUB-SECT. 6.— 
C. (a). 

6979 i. Bar to enforccTncnt of remedy — 
Conduct of party injured — Delay .] — 
Meaoham r. Duaper (1851), 2 Or. 316. 
—CAN. 


PART VI. SECT. 6, SUB-SECT. 1. 

f J, Liability of executor for 

solicitor's costs.]— An exor. who fails 
to keep proper records may be 
personally liable to a solr. for extra 
work in preparing accounts duo to 
the oxor.’s default. — Re A Solicitor, 
[1934] 2 D. L. R. 761 ; O. R. 241.— 
CAN. 

sd. Jurisdiction of court — To call upon 
executors to account .] — The Surrogate 
Ot. lias jurisdiction to call upon an 
exor. to account even before the 
expiration of tho two years provided 
for in hla letters probate . — Re Nord- 
TOMME Estate. [19281 3 W. W. R. 
290.— CAN. 


PART VI. SECT. 0, SUB-SECT. 2.— 
B. (b). 

fim. Not where (idmiivistraHon yranied 
on , application of party irUerested 
adneraely to executor .] — ^Habrison v. 
MoGlabhan (1859), 7 Gr. 531. — CAN. 


FART VI. SECT. 6, SUB-SECT. 6.— B. 


Bn. Counsel* s fee.— For general won 
it advice — Not allowed.] — Re Dodoi 
Estatj^ [J9251 1 T>. L. R. 1140 ; [1925 
1 W, W. H. 770.— CAN. 


BO. Unless estate 

difficult to manage or solicitor required 
to render services by of business 
management,] — Re Roemer (S^k.), 
[1927] 3 W. W. R. 603 ; varied sub 
nom. Be Roemcr Estate, Re Mott v. 
Roemer, (19281 3 D. L, R. 860; [1928] 
2 W. W. R. 566.— CAN. 


er. Upkeep of family vavU ,] — An 
exor. 1 b entitled to a reasonable allow- 


ance for tho perpetual upkeep & care of 
the family vault . — Re MuiiitAY, [1936] 

1 D. L. R, 463.— CAN. 

PART VI. SECT. 6, SUB-SECT. 6.— 

C. (a). 

7200 i. Under special circumstances,] 
— "WTiere the oircumstanoes of tho case 
r<mder it reasonable that they should 
do so exors. are entitled to employ 
the services of such agents as may be 
necossaiy . — He Level Estate, [1927] 
1 D, L. R. 900 : [19271 1 W. W. R. 
1000 ; 38 B. C. li 211.— CAN. 

PART VI. SECT. 6, SUB-SECT. 5.— 

D. (a). 

sp. Increased fee to counsel — Necessity 
of notice to parties interested .] — In a 
proper case, an Increased counsel foe 
should be aUowod the solr. of the exor. 
as between solr. & client. It is Im- 
possible to lay down any fixed rule 
governing such amounts. The In 
creased fee should not be applied for 
or granted without notice to the parties 
interested ; but in tho present case, 
since tho parties were all before the 
ct, & had argued the point, an inoroased 
counsel foe on the passing of accounts 
was allowed to save further expense, 
although notice that it would be 
applied for had not been given . — Re 
Maoponalp, Ksta'I'e, 119281 2 D. L. R. 
338 ; [1928] 1 W. W. R. 662 ; 22 Sask. 
L. R. 288.— CAN. 


PART VI. SECT. 6, SUB-SECT. 6.- 
C. (a). 

8x. Payment to wrong beneficiary — 
Delay in application to court for inter j/re- 
tati&n of will. ] — Acting upon what they 
considered sufficient evldenoo that tho 
conditions entitling X. to an annuity 
hod not been satisfied, & upon their 
own interpretation of the will, the 
exors. for several years ignored tho 
possibility of X. ever establishing a 
claim to the annuity, 6c paid over to 
C., who herself was one of the exors. & 
under the will was entitled to the 
residuary income, the moneys which, 
if X. were entitled, ought to nave boon 
paid to him. The Privy Council 
decided in his favour as to the annuity 
& on a claim to be paid interest by the 
exors. i—mid : C.’s right was so 
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doubtful that the exor.s. had been 
gruilty of negligence & wore liable to 
pay intcroHt upon the annuity at 5 per 
cent, per annum without rests. — He 
Patton, [1931] 3 D. L. R. 544 ; O. R. 
348.— CAN. 


PART VI. SECT. 6, SUB-SECT. 7.— A, 

Bq. Jurisdiction of registrar — Should 
not pass upon his own accounts.] — Re 
Bent, [1927] 1 D. L. R. 592 ; 69 

N. S. R. 107.— CAN. 

sv. — .]---dtegiatrar of Probate Ct. 
has no jurisdiction, on petition of 
creditors, to cite an administratrix 
to account for funds in her hands & to 
require her to deposit them in a 
chartered bank . — Rc Moseley, [1936] 
4 I). L. R. 503.— CAN. 

or. Jurisdiction of Surrogate Court,] 
—He MacIntyre (1906). 11 O. L. R. 
136.— CAN, 


Bt. ,1 — Upon an audit of the 

accounts of the exors. of B. deceased, 
the judge of a Surrogate ct. took 
evidence with a view to determining 
a question as to ownership of certain 
mtgos., each of which had been taken 
jointly In the names of deceased & 
another person. These mlges., accord- 
ing to the contention of reaps., should 
be regarded as assets of the estate & 
acoountablo for by the exors. While 
the surviving mtgeo. in each case con- 
tended that he was entlt led as survivor 
to the security A tho fund rcprcsoiiled 
by it: — Held: the judge hud juris- 
diction to make the iiroposed inquiry. 
— He Bakohlkh, [1931] 2 D. L. 11. 997 ; 
66 O. L. it. 183.— CAN. 

7296 i. Passing accounts-" Costs - - 
Form of order.]— Rc Hablett, 
McKenna v. Hableit. [1927] V. L .R. 
21: 48 A. L. T. 125; [1927] Argus 
L. R. 12.— A US. 

7296 ii. Aj/plication of King’s 

Bench rtiles to Surrogate courl.]~~-The 
Surrogate ct. In Saskatchewan Is 
governed with rcspe<3t to the passing 
of accoimts by K. B. rules 301-319 so 
as they are applicable. — Re Krauss 
ICSTATE (Sask.), 11929] 3 W. W. R. 
20.5. — CAN. . 


sg. Grounds for ordering accounts .] — 
Re Barrick Estate, 11934] 2 W. \V, R. 
337.— CAN. 
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of A Msldiie, i^m 4 b » 111 

appOAdi^ tipom A amm/eiiim tw^Jduote 
the MBttA. upoQ if itttAnrafds 


on Om a votonteer s— JSfoW ; O. coaM Mt. 
mtittgb the «|Q ni A., open the aettlwaent oj 
exoiis.—PABKStn v. l|{«XAu 

m fh$ev* ee@ t S2 £. b. eie. 


Part Vfl. — ^Actions by and against Representative. 


7489a. lnwh<>86imxie^--4:^eeei(sed’ampe^ 

to asstgneos Mtore ddat^.] — ^I%ie property of 
ioteatate Hvm assigned to assignees previous 
to jbi3Adoatl:i ; pltf. administered, Sa applied 
tp deft, for payment for goods sold him by the 
intestate, in the name of the assignees, & 
afterwards brought an action in his character 
of administrator : — Held : such action was 
well brou^t, — Bbakdt v. Heatig (1818), 2 
Moore, 0. P. 184. 

7475, Add* Annotation : — Refd. Flower v* Prechtel 
(1984), 160 L. T. 491. 

7492a. Suit lor account of testator’s estate.] — 

Lapse of time will not of itself bar an exor. 
of an exor. of his right to have an account of 
his exor.’s testator’s estate taken, with a 
view to ascertain such exor.’s liabilities as an 
accounting party. — Smith v, O’Grady (1870), 


L* B. 3 P. 0. 311 ; 7 Moo. P. 0. Q. N. S. 106 ; 
39 L. J. P. C. 63 } 28 L. T. 476 ; 19 W. E. 
22; 17B.B.4],P.0. 

7681, Add* Annotation Re Bichardson, 

Richardson v* Nicholson, [1933] W. N. 90, 

75 Z%t^^ In respect of matters relating to estate 

— Action by representative in own right,]— 
Richardson, Richardson v* Nichodson, 
[1933] W. N. 90 ; 175 L. T. Jo. 269, O. A. 
7584. Add* Annoiaiion .‘-—Refd, He Border, Border 
t>. Border, [1927] 2 Oh. 291, 

7617a. May be joined to plea of ne unques executor.] 
— deft, sued as exor., on an affidavit that 
he was advised that he would be put to great 
difficulty if he were not permitted to do so, 
was allowed to plead ne ungues exefyutor, & 
also plene. admimstravit* — Tyson v. Kendall 
(1860), 19 L. J. Q. B. 434 ; 14 Jur. 1044. 


part VI. SECT. 0. SUB-SECT. 9. 
«j. Although order pcAsaed by Court of 
Appeal .} — An action to set aside oxor.'s 
aooonnte will lie altbonsrh the order 
passlnfi: the accounts has becm sustained 
by the Ot. of Appeal. — M cFajrlane r. 
Flkmixq, 119351 2 D. L. R. 814. — 
GAN. 


PART Vn. SECT. 1, SUB-SECT. 7. 

h I. IViK.}— In an action by 

exors. to recover money paid by 
deceased, his will Is not admissible as 
evidence to prove that a loan ^ not a 
^ft was intended. — McDonald v* 
Young, 11934] 4 D. L. H. 172.'-~OAN. 

1 I, Evidence of oppoeiie 

or intereeied party .] — Taylor v* Kegis 
(1895), 26 O. K, 483.— CAN. 


PART VII. SECT. 1, SUB-SECT. 9.— A- 


»v. General rule .] — In litigating with 
third persons, exors. are, with respect 
to ooste, in the same position as parties 
who litigate In their own right. — 
Great western Ry. Oo. v. Jones 
(1867), 13 Gr. 356.— CAN, 
sw. Liability on failure of appeal — 
Appeal ivUhout merit or mbsUtTice .} — 
The coats of an appeal without merit 
or suhatance taken by a personal 
representative t — Held : to be payable 
by such representative in his individual 
capacity. — STRELtorr v, Firbt Na- 
tional Bank of Joliet, 11925] 2 
W. W. R. 601.— CAN. 


PART yn. SECT, 1, SUB^SEOT. 9.— B. 

7646 Iv. .) Billett V. 

Billbtt, [1929] 2 D. L. R. 944 ; 1 
W. W. H* 778 ; 23 S. h. R. 630.— CAN. 


82 . Action against widow dt heirs.]— 
In an action of debt against a widow 
as representing all pensons interested 
in the estate : — Held .* the action was 
not maintainable in that form since 
any judgment against the widow & 
heirs must be agatust the separate 
property of defts. & not against the 
estate. — M aple Leaf Fruit Oo., Ltd. 
V* Maoumber 1933), 7 M. P. R, 168. — 
CAN. 

PART VII. SECT. 2, SUB-SECT. 6.— 
B. (a). 

Km* Appo'cntrnent by foreign court ,] — 
An exor, or administrator cannot, as a 
general n Je, bo sued as such in the cte. 
of any State or oountiT other than 
that in which he received his appoint- 
ment. — G oodbun t\ MneuKLL, 110261 

2 D. L. 11. 640 ; 11020) 2 W. W. H. 07; 
35 Man. L. R. 560,— CAN. 

PART VII. SECT. 2, SUB-SECT. 6.— 
B. (o) il. 

80 . To action hy widaw — Under 
Widow* s Belief Act — Six months after 
death of huslnind.] — Krogman x\ Dick 
SON, [1928] 2 D. L. R. 948.— CAN. 

PART VII. SECT. 2, SUB-SECT. 6.— 
B. (g) i. 

8. Action commenced within one year 
from death — Necessity for have of covrt 
—Prohale Act (N. S.h s. 43 (7).]— 
Wai^h V. Eastern Trust Oo., 11982] 

3 D. L. R. 525.— CAN. 

PART VII. SECT. 2, SUB-SECT. 0.— A. 

p i. — — Claim for deeeosed*8 board 
during lifetime*}— Re Thompson (1926), 
68 N. S, R. 489.— CAN. 


PART VIL SECT. 2, SUB-SECT. 3. 

8X. Application „ - ^ 

(o presume death of execmor.lr^Pltl.* in 
an action against exors. alleged to be 
Bur^vlng exons, may, under rule 
928 (h), apply by orfeinatlng notice 
for an order deolaring that the other 
exor. named in the will Is deemed or 
presumed to be dead, oven though the 
allegation In the etatement of claim 
of his deaths la formally denied In the 
etatement of defence. — Ee Bbioker 
Estat® (Man.). [19291 8 W. W. E. 
697 ; ll980]2D,L.R.^ ^‘ ‘ 


PART VU. SECT. 2, SUB-SECT. A. 

a j. .] — 'phe proper 

form of judgment against exors. or 
administrators in respect of a liability 
of deceased i« for payment in due 
course of administration, unless there 
Is on their part a distinct aifilrmative 
admission of assets sufficient to pay all 
creditors ; upon a Judgment for the 
amount rocovored to be paid In due 
course of administration It is improper 
to issue execution . — Re Hektall 
K flTATE. £19213 1 W. W. E. life,; 56 
B. L. E. 710,— CAN. 
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PART VII, SECT. 2. SUB-SECT. 8.— C. 

d 1. — — JudgmetU against defendant 
administrator of estate .] — A certificate 
of a county ct. judgment against 
“ A. B., admlnirtrator of the estate 
of X./’ charges A. B. personally & 
not the estate . — Be 5oyce He Scarry 
(1889), 0 Man. L. 11. 281.— CAN. 

f i. Contribxdicnifrom devisess .] — 

Emerson e. Oanniff (1878), 26 Gr. 


PART VII. SECT. 2, SUB-SECT. 8.— D 

7731 v. .] — Where following the 

recovery of a judgement against an 
administrator as such the judgment 
creditor garnishes money owing to the 
estate & then moves for payment out 
of ct, of the moneys paid in by the 
garnishee, the administrator, notwith- 
standing that he had allowed the judg- 
ment to go against him by default, 
has a right to appear on the motion 
to show that the estate is Insolvent & 
to oppose the motion In bo far as Its 
allowance may tend to operate against 
a pari passu distribution of the assets 
of the estate as between its creditors. 
— Winnipeg Trustee Oo. v. Wolf- 
man, [1933] 1 W. W. R. 381 ; 47 Man. 
L. R. 27.— CAN. 


PART VIL SECT. 2. SUB*SECT. 9.— A. 

8 1. Widow*8 costs of applicaHon 

for relief under Devolution of Estates 
Act, R. S. S.* 1920 (c. 73), «. 24. J— 
Be Mowoheneo, [1926) 1 D. L. R. 
305 ; [1926] 1 W. W. R. 139 ; 20 Sask. 
L. R. 279.— CAN. 

8 ii. Litigation caused by iegatee.} 

— O^SULLIVAN V. HARTY (1885), 11 
S. O. R. 322.— CAN. 

sk. Payment out of fund in court ,] — 
Re Morris Estate, [1933] 2 W. W. R. 
80 ; 47 B. O. R. 239.— CAN. 


PART VIL SECT. 2. SUB-SECT. 10.— A. 

77631.. Garnishee proce/edings— ‘Decree 
in administration oust — Damages re- 
covered hy administratrix under Fatal 
Accid&nta Act — Garnishee summons set 
aside .] — McEwan v* Sfbokt (N. W. T.) 
(1906), 4 W. L. R. 325.— CAN. 

7703 U. — — - Against debt due to 
estate — For contract with executor *)r- 
Hall v* Maointxbe & Sabtorio, 
119341 2 W. W. R. 146 ; 8 D, L. -R. 
m, 46 B. O. E. 306.— GAN. 



Vol, XXiV.-T-jQiieoiiion and Adnunistzatoxs. OasM 
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78t£a. PidWf tipdicer--A|n^ as <fMam & 

— Tile msm person 
may not m botfa pltf. k deft where the 
Public 'If^mtee appeared in both capacities, 
the ct amended the summmis by striking 
out the Public Trustee as deft & substituting 
a person beneficially interested.— ‘P hilups, 
|2e, Fubuo Tkctsteh v, Mktbb (1931), 101 
lu jr. Ch. 838 ; 76 Sol. Jo. 101. 

Compare No, 8757a, post 

7867* Add, Annotation : — Retd* Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K, B. 460. 

7990. Add, Annotation : — ^Refd. Be Robertson’s 
Application (1929), 46 T. L. R. 17. 

7993. Add, Annotation : — Retd. Haskell v, Marlow, 
[1928] 2 K. B, 46. 

8014. Add, Annotationa: — As to {!) Refd. Be Ross, 
Ross V, Waterfleld (1929), 46 T. L. R. 61 ; 


Robinson t?. Speakmaa or 
69L. Jo. 61. 

8018. Add, Annotations .•--Refd. Hunter r. 

ische Hochseefischerei Gesselschaft, tl986|: S f 
K, B. 493 ; Lazard Bros. & Co. v* Banqgie 
Industrielle de Moscou, Lazard Bros, k Co. ' 
V, Midland Bank, Ltd. (1931), 101 L. J. K, B* 
65. 

8166a. Unpaid debts— Death of testator ovSr 

six years before Judgment.] — Practice Direc- 
tion, [1937] W. N. 416. 

8259. Add. Annotalwn : — As to (2) Consd. Be 
Morley’s Estate, HoUenden v. Morley, [1937] 
Ch. 491. 

8270a. Separate sets of trustees of settled 

shares.] — Re Scott, vScott v, Scott (1926), 
17 Sol. Jo. 430. 


PART VII. SECT. 2, SUB-SECT. 10.— 
B. (a). 

■z. Priority of execution — Over pur- 
chaser from executor .] — Hexry v. Sharp 
(1871), 18 Gr. 16.— CAN. 


PART VII, SECT. 2, SUB-SECT. 10.— 
B. (b). 

1 i. .] — Held ; land & tenements, 

held in fee simple by debtor at the time 
of his decease, migrht be taken in exeon* 
tion on a jndament ag:alnst bis ezor. 
or administrator. — F orrytit & Rioh- 
ARDBONv. Hall (1830), Dm. 301, — CAN. 

Bb. Judgment by default'’— Notudth- 
sianding insuffiedent personal assets .] — 
Held: the exor. was not entitled to 
an Injunction agaiuet proceedings on 
the Judgment. — Doner v. Hose (1872), 
19 Or. 229.— CAN. 


PART Vin. SECT. 1, SUB-SECT, 4, 

b J, Cannot enierfain claim for 

balance on mortgage by exejoutors to pay 
debts iP legacies.] — He Hichardson’s 
Estate (1890), 22 N. S. R. 416.— CAN. 


ff i, Application for directions — 

Previxms decree to deliver property in 
8id> -court .] — Where a decree was 
obtained by a legatee against the exor. 
for delivery of the property in a suit 
in a sub-court, & subsequently the exor. 
filed a petition in the High Ct. under 
Indian Sneoession Act, XXXIX of 
192. 5, 8. 302, for directions as to the 
fund relating to a charity men tion o<l 
In the will but not dealt with by the 
decree of the lower ct., the High Ct. 
had jurisdiction to give directions, as 
the matter was not adjudicated in the 
suit, but would not give directions 
where the matter hod been definitely 
settled in a properly constituted suit. — 

*’• VaNAMA LAKBH/VMMA 
(1927), I. L. R, 61 Mad. 849.— IND, 


g 11. To determine who we bene- 

ftciaries.] — The ct. has jurisdiction to 
make an order determining who are 
the beneficiaries entitled uuaor a ^ven 
will, i>c in such a ca«e It may direct the 
registrar to conduct an Inquiry for the 
purpose of obtaining the information 
upon which such jurisdiction could 
properly be exercised . — Re Plaj^aghan. 
119291 N. Z. L. R. 746,— N.Z. 


sm. Surrogate Court — Accounts .) — 
Am order diluting an Inquiry upon the 
footing of wilful default into the 
accounts of an exor. or administrator 
is beyond the jurlsdiotion of a Surrogate 
Ct. in Saskatchewan ; it being one 
which can be made only by the Ot. of 
King's Bench. The jurisdiction con- 
ferred on the Surrogate Cts. in Baskat- 
ohewan Is confined to *' matt^ k 
causes testamentary,** matt^ Sc 


J,8, 


causes relating to the grant & revoca- 
tion of the probate of wills & of 
administration & Incidental matters. — 
Re McKiaiinney Estate, Standard 
TRUS' rs CX). V . McElhinney (Sask.), 
[1029] 3 W. W. R. 664 ; [1930] 2 D. L. R. 
290 ; 24 S. L. R. 160 ; revsg., {1929J 4 
D. L. R. 783 ; 3 W. W. R. 105.— CAN. 

PART Vm. SECT. 2, SUB-SECT. 1. 

sa. Share of next of kin — Mortgagee 
of.] — Held : entitled to bring pro- 
ceedings. — Sweeney v. Gallagher 
(1888), 22 I. L. T. 82.— IR. 

sb. Assignee of.] — Held : en- 

titled to bring proceedings. — Tevlin 
e. GiL8ENAN(1901), 36 l.L. T. 35.— IR. 


mterests.] — Re Delaere Estate & 
Royal Trust Co., [1933] 2 W. W. R. 
258; [1934] 1 D. L. R. 70.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 1. 

sr. Failure of claimant to appear — 
Ejfect on right to appeal .] — A claimant 
against the estate who has not appeared 
personally or by a representative at 
the passing of accounts cannot appeal 
from the decree passing the accounts 
& ordering distribution. — Hr I^kokh 
Estate (1933), 6 M. P. R. 349.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 1. 

n i. .] — Gilbert tj. Jarvis 

(1869), 16 Gr. 265.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 2.-- 
A. 

so. AU creditors .] — An exor. cannot 
maintain an action for administration 
against one creditor a.s solo deft., even 
where, from the exor. being the 
universal devisee & legatee, no next of 
kin or cctdui gue trust could become 
pltf. or be named deft. — Manx>eville 
V. Mandkvtlle (1888), 23 1. L. R. 339. 
— IR. 

sd. .] — An action for administra- 

tion cannot be maintained against 
one creditor as sol© deft . — Re Roe, 
Roe V. Squire (191 1 ), 4,5 T. L. T. 144.— 


PART VIII. SECT. 3, SUB-SECT. 2.— B. 

7987 ii. .] — SoRBY v. Parker 

(1920), 52 D. L. R. 692.— CAN. 


7989 i. Questions helween parties 
claiming under vnll — (t adverse 
claimaid.] — On an originating summoius 
to dotermlnc whether certain property 
1 ) 0 longed to the estate of deeeaHod " 
Held : although without a special 
inquiry there appeared to be no juris- 
diction to determine the question on 
such an application, yet there was 
jurisdiction upon the apnllcation to 
direct a special inquiry &, if the person 
against whom the inquiry is directed 
submits to it as If an action had been 
brought against him, the question 
may be proceeded with. — Re Royal 
Trust Co. & Rattenbuby, [1937] 1 
W. W. R. 451 ; 51 B. O. R. 334.— CAN. 

sra. Not question whether property pari 
o/e«tolc.]— HeCoLUNS, [1927] 4 D. L. R. 
770 ; 61 O. L. R 226.— CAN. 


•0. Question whether executors might 
id wWuntt consent of named 
rec Rogers, [19291 i D. L. R. no, 
33 O. L. R. 180.— CAN. 

sq. Qwstions arising owf 
ions for pui^ase by widow of heirs 
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PART VIll. SECT. 6, SUB-SECT. 3.— G 

8199 11. Where personal 

estate sufficient if properly administered 
— Limit of time for application for sale.] 
— People's Bank v. Marrow (1826- 
1897), N. B. Dig. 312.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 3.— 
H. (b). 

h i, Balance on bond — After 

foreclosure dt sale by mortgagee.] — Re 
Chandler’s Estate (1884), 6 R.-& G. 
78.— CAN. 

h ii. Not debt arising out of 

illegal transaction.}— He Ghee, Ex p. 
Lowe King, Public Trustee v. Lowe 
King, [1928] N. Z. L. R. 266.— N.Z. 


8228 i. Mortgage debt — Purchase 

of land by deceased — Payment of mort- 
gage as part of purchase price. ] — Held : 
the mt^e. was entitled to prove for 
the balance of the mtge. debt against 
the general Bstat^e of the pmehasof. — 
He Cozier, Parker v. GnovEit (1877), 
24 Gr. 537.— CAN. 


sr. Valuation of semirHies — To tchaf 
sexruritics applicahle.] — Ifcld : a iiitgo. 
security beld by a i)ank. as co!I«tor?ti 
to doceaseil's general indebtedness to 
it, is not a security on the estate of 
deceased or on the estato of a third 
person for whom the estate of deceased 
waa onlv indirectly or secondarily 
liable. The bank, therefore, was not 
obliged to vaJoe its sotoirity by Trustee 
Act. 1927, 9. /.«, -ST. UoyiH 1-. 

Canadian B,4\k op Commerce, [1934] 
O K. 50 ; ID. h. ll. 472.— CAN, 


PART VIII. SECT. 6, SUB-SECT. 8.— 
H. (d). 

si. Parol evidence..] — Held: the 

master had properly peoeivod parol 
evidence to establish the wldov^'s 
claim In question.— Ross v. MaS4N 
(1862), 9 Gr. 568.— CAN, 
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Cases 8280a— 8612 . Engush and Empire Digest Sitpplement, 


8280a. Power of court to order — ^Ancillary to order 
relating to management of property — ^R. S. C. 
Ord. 55, r* 2 (13).]- — When, in an administra- 
tion action upon a summons connected with 
the management of the primerty, under above 
sub-rule, a judge of the Oh. Div. sitting in 
chambers makes an order sanctioning the 
expenditure of a certain sum out of capital 
for the purposes authorised, he has ancillary 
jurisdiction under that sub-rule, by the 
same order, to give full practical effect thereto 
by further directing payment of the sum so 
authorised out of a fimd of whatever amount 
standing in ct. to the general credit of the 
action. — Re Terry, Terry v. Terry, [1929] 
2 Ch. 412 ; 98 L. J. Ch. 436 ; 141 L. T. 636 ; 
46 T. Lr. R. 639. 

8310. For Ord. 46 read “ Ord. 16.*' 

8337. Add, Annotation : — Consd. Green v. 
Weatherill, [1929] 2 Ch. 213. 

8342a. Action against representative — Payment Into 
court — Subsequent action by creditors — 
Whether creditors entitled to fund In court.] — 
A bill was filed by a cestui que trust against a 
surviving trustee & the representative of B., 
a defaulting trustee, to obtain a proper 
investment of the trust fund. B.’s repre- 
sentative did not admit assets, but admitted 
that he had in his hands part of B.’s estate, 
which he paid into court imder the order of 

• the ct. A decree was obtained, by which B.’s 
estate was declared liable to make good the 
trust fund, & accounts were ordered to be 
taken of B.’s estate. A creditors’ suit was 
instituted for the administration of B.’s 
estate, & the common decree obtained : — 
Held : the decree in the first suit did not 
entitle pltfs. therein, to the whole fund paid 
into ct. in that suit, but only to a proportional 
art of it with the other creditors of B. — 
MiTH V. Birch (1840), 3 Beav. 10 ; 9 L. J. Ch. 
349 ; 4 Jur. 670 ; 49 E. R. 5. 

Annotation : — ^Reld. Tomllu v, Tomlin (1841), 1 Hare, 236. 

8349. Add. Annotation : — Refd. Douglass v. Uoyds 
Bank (1929), 34 Com. Cas. 263. 

8351a. Estate found Insolvent In beneficiary’s 
action — Form of order.] — Re Van Oppen, 
Roberts v. Gray, [1936] W. N. 61 ; 179 
L. T. Jo. 265. 

8371. Add. Annotation : — Refd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 


8484, Add. Annotation: — As to (1) Held. A,-G. 
V. Jackson (1932), 48 T. L. R. 261. 

8484a. Valuation of annuity payable under 

payment Included.] — In order to qualify an 
annuitant, to whom a person who died in 
1922 was liable under a judgment by consent 
to pay the annuity, to prove for the value 
thereof in the administration by the ct. of 
the deceased person’s estate, it is sufficient for 
the annuitant to prove, as a fact, that if the 
annuity continues for the period normally to 
be expected, the estate will not suffice to meet 
the debts & the annuity in full. — Re Pink, 
Elvin V. Nightingale, [1927] 1 Ch. 237 ; 
96 L». J. Oh. 202 ; 136 L. T. 899 ; 70 Sol. Jo. 
1090. 

8487. Add. Annotation : — ^Refd. A.-G. v. Jackson 
1 (1932), 48 T. L. R. 261. 

8402a. Counsel’s fees— ^Estate of deceased solicitor.] 

— Coimsel has no right to prove for his fees 
in the administration of the insolvent estate 
of a deceased solr. in a case where the client 
reimbursed the solr. the amoimt of the 
fees upon the faith of the solr.’s false 
representation that he had in fact paid them 
to counsel. Further, as the exor. of a 
deceased solr. is not, as a trustee of a bkpt.’s 
property is, an officer of the ct., the rule 
followed by the Ct. of Bkpcy. that the ct. 
ought to be as honest as other people will 
not be so extended as to give the ct. juris- 
diction to order the exor. to refund fees to 
counsel. The rules laid down in Administra- 
tion of Estates Act, 1926 (c, 23), Sched. I., 
Part I., do not authorise the application of 
the rule followed by the Ct. of Bkpcy. to 
such a case. — Re Sandiford (No. 2), Italo- 
Oanadian Corpn., Ltd. v. Sandiford, [1935] 
Ch. 681 ; 104 L. J. Ch. 336 ; 164 L. T, 7. 

8505. Add. Annotation : — Refd. Re Bush, Lipton 
(B.), Ltd. V. Mackintosh, [1930] 2 Ch. 202. 

8507. Add. Annotation : — Refd. Re Bush, Lipton 
(B.), Ltd. V. Mackintosh, [1930] 2 Ch. 202. 

8509. Add. Annotations : — Apld. Re Bush. Lipton 
(B.), Ltd. V. Mackintosh, [1930], 2 Ch. 202. 
Refd. Re Cockell, Jackson v. A.-G., [1931] 1 
Ch. 389 ; Re Parent Trust Finance Co., 
[1936] 1 AU E. R. 641. 

8512. Add. Annotation: — Refd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 


PART VIII. SECT. 6, SUB-SECT. 4.-0. 

n J, Disposal of assets .] — Where 

a creditor or one of the next of kin In- 
stitutes an administration suit against 
an exor. the institution of the action 
or the obtaining of a decree will not 
bring the doctrine of lis pendens into 
operation, & does not deprive the exor. 
of the power to dispose of assets, 
unless pltf. has obtedned an order 
appointing a receiver or an Injunction 
restraining the exor. from exercising 
the powers vested in him. — L br Lim 
Ma Hook Saw Ma Honb (1928), 
I. L. R. 2 Ran. 4.-— IND. 


PART VIII. SE0T.6, SUB-SECT. 2. 

sp. Executor buying in property for 
himself .] — case for an admlnmra- 
tlon notion is shovm by evidence that 
an exor. bid tn property to himself at 
a low price in foreclosure of a m' 
under a power of attorney of 
testator, Immediately prior to 


administration. — ^]V1arshai.l v. Mar- 
shall, [1937] 2 D. L. R. 227.— CAN. 

PART VIII. SECT. 7, SUB-SECT. 2.— 
B. (b). 

sy. Insurance policy — Protected for 
payment of debts — Under Life Insurance 
Act. 1908, 6. 65.)-— Where an insolvent 
estate in<dudoB the proceeds of an in- 
surance policy protected for deceased *s 
debts by the above Act, the policy 
moneys are liable for ail testamentary 
expenses arising in the administration 
& realisation thereof; funeral & the 
other testamentary exx>6nse8 are borne 
by the protected policy moneys Sc the 
remainder of the estate in proportion 
to their value. — ^Maitland v. Pubiac 
Trustee, 11924) N. Z. L. R. 840.— 


PART VIII. SECT. 7, SUB-SECT. 2.— 
B. (c). 

•z. Overpayment — Iddbility of txe* 
eutar .] — Taylor v. BRoms (1874), 21 
Gr. 607.— CAN. 


PART VIII. SECT. 7, SUB-SECT. 8.— 
B. (0). 

•b. Insolvency of deceased adminis^ 
trator — Priority of original estate — 
Over claim Sy surety company on 
admini8lrcdor*8 bond.)-— N ova Scotia 
Trust Go. v. United States Fidelity 
& Guarantee Co., [1931] 3 D. L. R. 
279.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 1.— A. 

8669 ii, Costs of mortgagee's 

action to realise securitydt for adminis- 
ircdion. 3 — Leonard v. kbllett (1891), 
27 L. R. lr. 418.— IR. 

PART VIII. SECT. 8, SUB-SECT. 2.— A. 

f i. Establishing claim as such .] — 

Next of kin who ore suooessfuJ In 
eetablisbtDg their claims as such before 
the olilef derk are entitled to be paid 
their costs Incurred in so doing out of 
the estate of the Intestate . — Be 
Grazbbbook, Chase v. Layton (No. 2), 
[1928] V. L. R, 212.— AUS. 
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VoL XXIV. — ^Ezecntors and Administrators. Causes 8516d— M14. 


g 5 iea. In creditor’s action — Beneflclary’s 

action followed by creditor’s action.] — Re 

Sagar, Russian ComherciaIi & Industrial 
Trade v, Kogan, Kogan v. Kogan (1Q30), 
70 L. Jo. 10 ; 169 L. T. Jo. 557 ; [1930] 
W. N. 149. 

8517. Add* Annotation : — Consd. Re Prince, Hard- 
man V* Willis (1935), 61 T. L. R. 626. 

8520a. Rate ol Interest.] — Where an intestate dies 
insolvent proof can be made in respect of 
interest claimed by a creditor at the rate 
of 7 per cent, per annum calculated down to 
the date of payment, & Bkpcy. Act, 1914 
(c. 59), 8. 66, does not apply to such a case. — 
Re Wells. [1929] 2 Ch. 269 ; 98 L. J. Ch. 
407 ; 141 U T. 323 ; [1929] B. & 0. R. 119. 

AnnotaUms : — N.F. FU Buflb, Llptou (B.), Ltd. v. Mackintosh, 
[1930] 2 Ob. 202. FoUd. Bailey, Duchess Mill, Ltd. v. 
BaUey (1932). 76 Sol. Jo. 560. 

8520b. .] — In the administration of the 

estates of deceased insolvents by the Chancery 
Div,, Bkpcy. Act, 1914 (c. 59), s. 66 (1). 
applies, & creditors are entitled to be paid 
interest only at a rate not exceeding 6 per 
cent, until all the debts proved in the estate 
have been paid in full. — Re Bush, Lipton 
(B.), Ltd. v. Mackintosh, [1930] 2 Ch. 202 ; 
99 L. J. Ch. 603 ; 143 L. T. 700 ; [1929] 
B. & C. R. 216. 

Annotations: — N.F. Ite Bailey. Duchess Mill. Ltd. v. Bafley 
(1932), 76 Sol. Jo. 560 ; lie Parent Trmjt & Finance Co., 
[19361 1 All E. 11. 641. 

8520c. .] — Re Bailey, Duchess Mill, Ltd. 

V. Bailey (1932), 76 Sol. Jo. 660 (V.-O. of 
Lancaster). 

8558. After cross-reference following this case 
add ; — 

(n) Set-Off. 

8558a. Effect of agreement to exclude.] — Re 

Bailey, Duchess Mill, Ltd. v. Bailey 
(1932), 76 Sol. Jo. 560 (V.-C. of Lancaster). 

8757a. Costs of Public Trustee — As plaintiH in one 
capacity — Defendant in another capacity.] — 

Re Abercrombie’b Will Trusts, Public 
Trustee v. Abercrombie, [1931] W. N. 109 ; 
171 L. T. Jo. 416. 

Annotation: — ^Expld. Re Phillips, Public Trustee r, Mayer 
(1932), 76 Sol. Jo. 10. 

Compare No. 7812a, ante. 

8758a. Claims against legatee exceeding legacy.]— 

By the decree sums due from a legatee were 
ordered to be set-off against her share of 
testator’s estate, & her costs were ordered 
to be paid to her solr. It being found that the 
claims against her exceeded her portion of the 
estate, & the legatee being insolvent, an 
application was made by motion, that the 
costs ordered to be paid to her solr. might 
be carried to the credit of her account. The 
ct. stayed the payment of the costs for a 
month, in order that the matter might be 
set right. — Nicholson v. Norton (1844), 7 
Beav. 67 ; 13 L. J. Oh. 140 ; 2 L. T. O. ~ 
345 ; 49 E. R. 988. 


PAF|T VIIL SECT. 8. SUB-SECT. 2.— C. 

8771 1. Legatee <t assignee — Whether 
legatee's costs only allowed .] — Orders 
for costs, in admliiistration suits, should 
be made In such a form that a person 
who has not enexunbered his share will 
be relieved as far as possible In the 
matter of costs created by the fact that 
another oo -sharer has assigned or 
encumbered his share. — National In- 


8768a. Costs of proving debt before master.]^ — 

Costs of proving a debt before the master 
under the usual decree upon a creditor’s bill 
not allowed. — Abell v. Screech (1804), 10 
Ves. 355 ; 32 E. R. 882. 

Annotation: — Consd. Watkins v. Maule (1821), Joe* 105. 

8790a. — — .] — A bill was filed for the administra- 
tion of the real & personal estate. A part 
of the real estate was specifically devised, & 
gave rise to questions of construction ; other 
part was devised to charities, which devise 
was void under the Statute of Mortmain. 
The residuary real estate descended on the 
heir, &: the residuary personal estate was 
undisposed of, & went to the next of kin : — 
Held : the costs of suit attributable to the 
administration of the trusts of the real estate 
were payable out of the descended estates, 

& that those relating to the execution of the 
trusts of the personal estate out of the 
residuary personal estate. — Sanders v. 
Miller (1858), 25 Beav. 154 ; 53 E. R. 595 ; 
8id) nom. Saunders v. Miller, 6 W. R. 454. 

Annotations : — Consd. Re Middleton, Thompson ik Harrla 

(1882). 19 Ch. D. 5.52. Refd. llandfield v. Randlield (1863), 

32 L. j. Ch. 668 ; I»atching v. Barnett (1881), 61 L. J. Ch. 

74. 

8802. Add. Annotation : — As to (2) Refd. In the 
Estate of Plant, Wild v. Plant, [1926] P. 139. 

• 5. Add. Annotation .‘-—Refd. Re Wells, Swin* 

bume-Hanham v. Howard (1932), 48 T. L. R- 
617. 

8819a. .] — “ Testamentary ex- 

penses ” directed to be paid out of a particular 
part of testatrix’s property include the costs 
of unsuccessful claimants to a legacy made 
defts. to a summons by trustees for obtaining 
the direction of the ct. as to whom the legacy 
should be paid. The costs of unsuccessful 
claimants to a legacy who are made defts. 
to a summons by the trustees of the will 
for obtaining the direction of the ct. as to 
who is entitled to the legacy will be ordered 
to be paid out of the estate, notwithstanding 
the objection of the residuary legatee or 
other person entitled to that part of the e.state 
out of which such costs will become payable ; 
& such costs will be ordered to be paid as 
between solr. & client, notwithstanding the 
objection of the same person. — Re Clarke, 
Clarke v. St. Mary’s Convalescent Home 
(1907), 97 L. T. 707. 

Annotation: — Consd. Re Hall-Dare, Le Marohaat r. Loe 
Warner, [19161 1 Ch. 272. 

8829. Add. Annotation: — As to (1) Refd. Re Wal- 
pole, Public Trustee v. Canterbury, [19.33] 
Ch. 431. 

g84Ia. 0 — Re Potts, Hooley 

Fountain, [1884] W. N. 100. 

8866. Add. Annotation : — Refd. Re Porter, Porter 
V. Porter. [1925] Ch. 746. 

8891. Add. Annotation : — Consd. In the Estate of 
Plant, Wiid V. Plant, [1020] P. 139. 

9014. Add. Annotation : — A.s to (4) Refd. In ike 
. Estate o/ Plant, Wild v. Plant, ( 1920 ) P. 139. 


ORANCE Co., Ltd. V. Nissim Abraham 
rXJBBAY (1928), I, L. R. 56 Calo. 447. — 

ND. 

►ART VIII. SECT. 8, SUB-SECT. 3.-~E. 

b I. Inquiry as to next of 

^?i.l— Where a testator dorisea bis 
eslduary estate in trust to ^ 
i the proceeds inter (dia 
estamentary expenses, & to aiviae 


the iilliinate n'i^iduo into aliotiot parts 
& to bond the same respoctirely to 
named persons, tho ciostri of aseor- 
tainlugr who are ontdled to a lapsed 
share of residue ai'o tostamentary 
expenses which should be paid out of 
the whole residuary estate, & not out 
of the lapsed share only. — Re Stone, 
Read v. Dubua (19^, 36 S. R. N. 
S. W, 508 ; 53 N. S. W. W. N. 214.— 
AUS. 



CaM»8^74a. 
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EXTRADITION AND FUGITIVE OFFENDERS 


Part I. — Extradition to 


B, Particular Offencee (p. 872). 

Add See Extradition Act, 1932 (c, 39). 

32. Add, Annotation : — Generally, Itefd. China 
Navigation Co. v, A.-G. (1932), 48 T. L. K. 376. 

87. Add, Annotation: — As to (1) Retd. B. v, 
Beebe (1925), 133 L. T. 736. 

66. Add. Annotation: — Distd. Kossekechatko v. 
A.-G. of Trinidad, [1932] A. C. 78. 

74a. .] — ^j^plts. were brought before a 

magistrate in Trinidad under sect. 6 of the 
PVench Guiana Extradition Ordinance of 
Trinidad charged with being fugitive criminals 
from French Guiana, where there is a penal 
settlement. At the hearing it was proved 
that they had each been convicted in Stance 
of a specified crime, & had each received a 
sentence of imprisonment wliich was un- 
expired. The magistrate made an entry in 
his magistrate’s book against their names 
** extradition ordered.” He did not, how- 
ever, make, as he should have done, an 
order under Extradition Act, 1870 (c. 62), 
8. 10 (made applicable by sect. 6 of the 


Foreign Countries. 

Ordinance), for committal to await the 
Governor’s warrant for surrender. Instead 
another magistrate, who had not heard the 
case, made a detention order imder sect. 3 
of the Ordinance, which section applies to 
suspected fugitives. Upon habeas corpus 
proceedings : — Held : the appellants should 
be released : (1) because under the terms 
of the extradition treaty with France they 
could be extradited only if the crimes of 
wliich they had been convicted were com- 
mitted in French territory, & there was no 
evidence that that was so, nor was it 
necessarily involved in the convictions ; 
(2) because sects. 11 & 12 of the local Summary 
Conviction Offences (Procedure) Ordinance 
did not make the entry in the mawstrate*s 
book equivalent to an order under Extradi- 
tion Act, 1870 (c. 62), s. 10, & the irregularities 
with regard to the order signed prevented the 
detention of applts. from being warranted. — 
Kossekechatko v. A.-G. for Trinidad, 
[1932] A. O. 78 ; 101 L. J. P. C. 17 ; 146 L. T. 
101 ; 29 Cox, C. C. 394 ; 48 T. L. B. 27 ; 76 
Sol. Jo. 741, P. C. 


PART I. SECT. 1, SUB-SECT. 1, 

9 i, .] — The East Indian 

Dependencies of France, having been 
express^ excluded from the Extra- 
ditJou Treaty of 1876, & not being 
States or parts of a Stato to which the 
Extradition Acts ofl870& 1873 apply, 
are not Foreto States ** within 
Indian Extradition Act of 1903, 
Extradition In the East Indian posses- 
sions of Great Britain & France ifi 
governed by Art. IX, of the Treaty of 
Mar. 7, 1815 j & that article con- 
templating summary delivery at the 
request of any authodty of either 
High Contracting Party & not pro- 
viding any special procedure for the 
purpose of extradition, the British 
Indian Govt, may, on the statement 
of the Govt, of Pondicherry that a 
British Indian subject has committed 
the offence of theft within Its territory 
& on Its demand, deliver him up to the 
Govt, of Pondicherry# without holding 
an Inquiry to satisfy itself that there 
Is a prima facie case against the person 
whose extradition is sought . — ffe 
Mcrrmr Rkddi (1930), I. L. R. 53 Mad. 
1023.— -IND. 

sg. Obliaoiionio surrender.] — Techni- 
oalltles of the surrendering State will 
not be allowed to prevent the discharge 
of an obligation imposed by an extra- 
ction treaty. — Re Low, 11932] O. R. 
681 : 4 D. L. R. 542 ; 69 O, C. C. 97 ; 
revsd., il933] 2 D. L. R. 608; O. R. 
393 ; 69 C. C. C. 346.— CAN. 

PART I. SECT. 2, SUB-SECT. 2.— A 

f f, ,] — ^Forgery must be an 

offence by the law of (teada. Sc of the 
demanding country - — Re Muephy 
(1895). 2 C. 0. O. 678.— CAN, 

r u, * jpy law of State where 

committed.]-^emJbU : in order for an 
offence to be extraditable under the 
extradition treaties with the United 
States of America it is not necessary 
to show that it is a crime in every part 
of both Oemada Sc the United States; 
It is sufficient if it is a crime In Canada 
& in the state wherein it is alleged to 
have been committed. Sc that it Is 
made extraditable by the treaties. — ^ 


Utah State v. Petebs, [1936] 2 
W. W. R. 9 ; 4 I). L. K. 509 ; 66 Can. 
O. C. 75.— CAN. 


PART 1. SECT. 2. SUB-SECT. 2.— B. 


g (p, 873) i. .] — A charge of 

larceny Sc embezzlement In Illinois is 
an extradition orim^ for theft in the 
Canadian Criminal C;ode includes lar- 
ceny & other fraudulent conversions 
of property . — Re Insull, fl934] 2 
D. L. R. 696 ; 61 C. 0. C. 336.— CAN. 


sa. Obtaining by false pretences — 
Extraditable offence.) — Re Mabtin (No. 
2) (1897), 2 Terr. L,. R. 304.— CAN. 

sb. Not extraditable .] — Goods 

are not ** other property ** within the 
meaning of the words, ** obtaining 
money, valuable security or other 
property by false pretences,** which is 
clause 7 of the sohed. to the Extra- 
dition Treaty with the United States 
of America, Therefore, the offence of 
obtaining goods by false pretences Is 
not extraditable under said treaty. — 
Re Rosen, [1931] 2 W. W. R. 799 ; 66 
Can. O. C. 162; 44 B. C. R. 203.— 
CAN. 


BO. Procuring aborUon .) — The pro- 
curing abortion held extraditable on 
the demand of the State of Alabama. — 
Re O’Connor, (1928] 1 D. L. R. 568; 
11928] I W. W. H. 65 ; 39 B. 0. R. 
271; sixh nom. Ex p. 0*Connob, 49 
Can. Crim. Gas. 151.-^CAN. 


sd. Revenue offences — Breach of 
Harrison Anti-narcotic Law .] — The 
government of the United States of 
America is entitled to apply for extra- 
dition for alleged breaches of the 
Harrison AUti -Narcotic Law ** with 
respect to the ** having In possession ** 
or buying ** or sblUiig,** etc., dru^. 
Although the Supreme Ct. of tne 
United States has declared said Act to 
be within the powers of Congress 
because the incorporation therein of 
provisions for a tax or licence fee 
rendered It a revenue measure, yet on 
an application for ext^^aditlon for such 
offences, the Act having been declared 
constitutional, both the judgment, 
which reoognl^s the dual as^ot of the 
legislation, Sc the Act itself must be 
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taken as a whole ; Sc, therefore, the 
contention that said offences are 
breaches of a revenue law & therefore 
not extraditable was not sustained. — 
Re Ghtord (No. 2) (Man.), [19291 3 
W. W. R. 496 ; [1930] 1 D. L. R. 762 ; 
62 C3an. Orlm. Oas. 293. — CAN. 

.] In Qf 

decisions of the Supreme Ct, of the 
United States holding that the 
“ Hanlson Anti -Narcotic Law ’* is a 
revenue measure & that the provisions 
thereof for the suppression of narcotics 
are constitutional only because they 
are regarded as In aid of the collection 
of the taxes Imposed by the Act, 
offences against, said provisions are 
breaches of a revenue law & therefore 
not extraditable. — Re Sieman, [1930] 
1 W. W. R. 970.— CAN. 



PART I. SECT. 3, SUB-SECT. 1. 

39 jv. Application by French 

Republic — Extradition to Saar Basin 
of Germany.] — Re Inoampe, [1928] 3 
D. L. R. 240 ; 49 Can. Grim. Oas, 380.— 
CAN. 

t i. .] — Extradition proceedings 

need not originate in tne foreign 
oounto . — Re 0*Connor, [1928] 1 

D.L. R. 658; [1928] 1 W. W. R. 65 ; 39 
B. C. R. 271 ; sub nom. Exp. O’Connor, 
49 Can. Olm. Cas. 161. — CAN. 


PART 1. SECT. 8, SUB-SECT. 8.— 
C. (a) i, 

08 !. IdentUy of accused .] — ^Evidence 
which under Canadian law may be 
inadmissible on a trial because the 
prisoner had not been properly warned 
of the possible oonsequences of the 
making of a statement or giving answem 
to a policeman’s question is at least 
admissible on extradition proceedings 
to prove the identity of the person 
arrested with the person charged.— 
Re O'Connob, (1928J 1 D. L. 568 ; 
[1928] 1 W. W. R. 65; 39 B. C. E. 271 ; 
(mb nom. Ex p, OKJqnnUB, 49 Can. 
Grim, Oas. 161.— CAN, 



VoL Xnv*— Sktapadition and Fugitive Offenders. Oases 181 a— 


Keeesiiiy for signature l^y magistrate 

neanng caee*}--*KossKKBCHATB:o v, A.-0. fob 
TaiOTOAO, No. 74a, ante, 

126. Addf AnnotaMon: — Aa to (1) Reid. E. v, 
Biixton Prison, Ex p, Shnre, [1926] 1 K. B. 


127. Add, Annotation R. v, BrlxtOtt 

Prison, Ex p. Shure, fl926] 1 K. B. X27. 

136. ^cZcZ. Annotation Eshugbayi Eleko 

K Nigeria Government (Officer Administer- 
ing), [1931] A. C. 662. 


Part II. — Extradition 

146a« Onus of proof of surrender under treaty.] — 

Applt. was brought before a tribunal in 
Prance on a claim for his extraction on a 
charge of false pretences. He waived all the 
formalities of extradition & was handed over 
to the English police. He was convicted in 
England on a charge of fraudulent conversion 
based upon the facts contained in the in- 
formation upon which the claim for extra- 
dition was made: — Held: (1) the onus of 
showing that he had been surrendered in 
accordance with the extradition treaty 
between this country & France lay on applt., 
& he had failed li) discharge that onus ; 
(2) Extradition Act. 1870 (c. 52), s. 19, 
which, in effect, enacts tliat a person extra- 
dited may be tried for any offence which can 
be proved by the facts upon which the 


from Foreign States. 

surrender was grounded, was not abrogated 
by the provisions of Art. IV. of a ta’eaty of 
extradition made between this country So 
Prance, applied to the Act of 1870 by So 
embodied m an Order in Council, which 
prohibited the trial of such person for any 
offence other than that upon which he had 
been surrendered, &, consequently, the ct. 
had jurisdiction to try applt. for fraudulent 
conversion. — R. v, Corrigan, [1931] 1 K. B. 
527 ; 100 L. J. K. B. 55 ; 144 L. T. 187 ; 47 
T. L. R. 27 ; 29 Cox, C. C. 198 ; 22 Or. App. 
Rep. 106, C. C. A. 

146b. For what offences triable — Extradition Act, 
1870 ( 0 . 62), s. 19— Effect of Treaty with 
France, 1878.] — R. v. Corrigan, No. 146a, 
ante. 


Part III. — Surrender between British Dominions inter se 

and the United Kingdom. 

Add, Annotation : — As to ( 1 ) Apprvd. Sobhnza 153. Add. Annotation: — Consd. R. v, Brixton 
II, v. MiUer, [1926] A. C. 518. Prison Governor, Ex p, Bidw'eU, [1937] I 

K. B. 305. 


PART I, SECT. 8, SUB-SECT. 8,— 
C. (n) ii. 

83 Iv. While the imputed 

offenoe must he ehowu to be a crime 
under the law of the demandlusr State, 
yet. lu determining whether theie is 
such evidence of oriinlnallty as accord- 
ing to Canadian law would justify a 
commitment If the crime had been 
committed In Canada, regard is to be 
had to the essence of the act charged, 
fit extradition Is permitted if there 
exists the elements of the Imputed 
oflenoe according to Canadian law. — 
vVashinoton State v, Fletcher, 
[19261 3 D. L. R. 426 ; [i926) 2 

W. W. R. 508 ; 46 Can. Grim. Cas. 
226 ; 20 Sask. L. R. 675.— CAN. 

c I. — — WheU^er admissible as proot 
of law of demanding Steie.]— ite Wagner, 
[1928] 4 D, L, R. 616 ; 50 Can. Grim. 
Oas. 254.— ^AN. 

f I. .l—jRe Clark (P. E. I.), 

[1929J 3 D. L. R. 737 ; 51 Can, Grim. 
Cas. 302.— CAN. 

fii. .} — Where on an applica- 

tion before an extradition eomr. for an 
order for the surrender of the aooused 
the evidence adduced shows a sfrimd 
facie case of a crime known to the 
common law, the burden rests on the 
aoottsed to show that the alleged facts 
do not ooflustltute a crime under the 
law of the demanding state . — Ee 
Sullivan & State of California, 
(1982) 8 W. W. R. 167.— OAN. 

t 111. A primd facie case in 

PFOoeedliigs before an Extradition 
Ooxnr. £s sufficient to jhstlfy a warrant 
of comznltmant.*— 'L oobberg v. SEOtriN, 


[1934] 2 D. L. R. 218 ; 61 C, C. C. 77.— 

CAN, 

si. Foreign law — Mode of proof .) — 
Utah State v. Jones <1925), 44 Can. 
Grim. Cas. 355; [19251 3 W\ W. R. 
750,— CAN. 

PART I. SECT. 3, SUB-SECT. 3.— 
C. (b) i. 

98 i. After this case add : — 

j — now, 

Chinese Extradition Amendment Ordi- 
nance, 1916, 8. 18, as amended by 
Chinese Extradition Amendment Ordi- 
nance, 1927. 

am. Only evidence admissible under 
lex fori — Not hearsay.) — Re Grabowsky 
(1930), 63 Can. C. O. 75.— CAN. 

sn. Evidence of customs inspector — 
Proof of foreign law,] — In proceedings 
in whioh extr^tion was sought of one 
alle^d to have bribed a United States 
Customs Inspector in the State of New 
York i—Held : the criminal law of the 
United States on this point could be 
proved by a United States Customs 
Inspector. — Re Low, [1932] O. R. 
681 ; 4 D. L. R. 642 ; 69 O. C. C, 97 ; 
revsi., [1933] 2 U. L. R. 608.— CAN. 

PART I. SECT. 8* SUB-SECT. 8.— D. 

so. Power of judge or aynimissioner 
to pmnf.J— An extradition judge or 
oomr. has the power in his direction to 
grant haU, but before It will bo erranted 
especially strong grounds should be 
shown in support ot the application 
thei^or,— UnSbd States Govkhn- 
MHNT V, GnrFORD (Man.), [1929] 1 


W. W. R. 879 ; [1930] 1 D. L. R. 800 ; 
62 Can. C. 0. 355.— CAN. 

PART I. SECT. 8, SUB-SECT. 3.— E. 

b I. d — Re Martin (No. 2) 

1897), 2 Terr. L. R. 804.— CAN. 

PART n. 

1 i, .] — Where a person 

who has been atM3used of an extra- 
ditable offence & arrested in the 
United States under instructions from 
the Canadian authorities waives extra- 
dition prooeodlngs, he may be tried 
here for any other offence committed 
before he was brought back, even 
though such other offence is not 
extraditable one, & it was not until 
he was taken beforo an oxiraditiou 
eomr. fic charged before him that he 
agreed to return without extradition.- -- 

It. V. UjKOKKirn Ar / Aita-b 

[1929] 3 Wb \V. ii. 74f<; 

1>. L. R. 892 ; 24 AJta. L. lb 325 ; o2 
Can. Crim. Cas. 370. — CAN* 

PART III. SECT. 1, SUB-SECT. 1. 

n i . ] — The Commonwealth 

of Australia haying, by 
Common wealth JLxtradition Act, 3 903, 
acted as a conti-aJ Jegtslature under the 
Extradition Act, 1870 (linponal), may 
bo assumed to have power to deal 
under the external alfalrs power of the 
Constitution with the rendition of 
fugitive offenders. If this Is so, the 
effect of the Commonwealth Oonstlti - 
tlon Act upon the definition of ** 
lature in Fugitive Offenders Act, 
1881 (o. 69), s. 89, la to oreate an 
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Cases 159— 159a. English and Empire Digest Supplement, 


159* Add. Annotations : — Apld. He Paget, Ex p* 
Official Beceiver, [1927] 2 Oh. 85. Refd. 
He Jawett, [1929] 1 Ch. 108. 

159a. Indorsement ol warrant — Whether 

indorsement by Secretary of State as well as 
magistrate necessary.] — ^Fugitive Offenders 
Act, 1881 (c. 69), 8. 3, provides that : “ Where 
a waiTant has been issued in one part of Her 
Majesty’s dominions for tlie apprehension of 
a fugitive from that part, any of the follow- 
ing authorities in another part . . . in or on 
the way to which the fugitive is or is sus- 
pected to be ; that is to say (1) a judge of 
a superior ct. in such part ; & (2) in the 
United Kingdom a Secretary of State and one 
of the magistrates of the metropolitan police 
ct. in Bow Street ; & (3) in a British posses- 
sion the governor of that possession, . . . 
may indorse such warrant ...” : — Held : 
that in category (2) of the authorities who 
may indorse the warrant the word “ and ” is 
used disjunctively, & that a warrant issued 
in a part of the Sovereign’s dominions for the 
apprehension of a suspected fugitive from 


that part may be indorsed in the United 
Kmgdom by a magistrate of the said police 
ct. alone, & need not be indorsed both by a 
magistrate & a Secretary of State. 

PHigitive Offenders Act, 1881 (c. 69), s. 5, 
provides : A fugitive when apprehended 

shall be brought before a magistrate. . . . 
If . . . such evidence is produced as . . . 
raises a strong or probable presumption that 
the furtive committed the offence men- 
tioned in the warrant . . . the magistrate 
shall commit the fugitive to prison to await 
his return ” ; — Held : in requiring, as a con- 
dition of committing an alleged fugitive, such 
evidence as raises “ a strong or probable 
presumption ” that he committed the offence, 
the sect, means such evidence as, if it 
remained uncontradicted at the trial, would 
entitle a reasonable jury to convict the alleged 
fugitive upon it. 

Where, in proceedings imder this sect., a 
magistrate has found that the evidence pro- 
duced before^ him raises a strong or probable 
presumption that the alleged fugitive is guilty of 
the offence & has committed him, & the alleged 


oxcoption to the definition so that it 
must now be read as meanin^r that the 
expression “ le^slataros,*' where there 
are local legislatures as well as a central 
legislature, means the central legisla- 
ture only ; but. in respect of the 
Commonwealth of Australia, means the 
Parliament of the Commonwealth only 
when it has exercised its powers to deal 
with the surrender of fugitive offenders 
between the Commonwealth & other 

5 arts of His Majesty's dominions. 

'he Commonwefilth Service & Execu- 
tion of Process Act, 1901, was not an 
exercise by the Commonwealth of any 
overriding powers which the Common- 
wealth possesses in respect of the 
subject-matter of the Fugitive 
Offenders Act, 1881 (o. 69 ). — Re 

Munro, [1935] N. Z. L. R, 271.— N.Z. 

n ii. Jurisdiction of States.] — 

For the purposes of the Fugitive 
Offenders Act, 1881, Australia is one 
British possession. But vdtbin the 
several States, State judicial officers 
have authority under the law of tho 
“ possession & so are competent to 
act under the provisions of that statute. 
A Now Zealand warrant was brought to 
Australia & indorsed by a police 
magistrate for New South wales under 
sect. 13 of Fugitive Offenders Act, 
1881. Deft, was arrested under the 
warrant & was brought before a 
stipendiary magistrate at Sydney, who 
made an order reciting that he was 
satisfied, as required by sect. 14 of 
Fugitive Offenders Act, that tlio war- 
rant was issued by a person having 
lawful authority to issue it & directing 
that the deft, bo returned to New 
Zealand : — Held : the New South 
Wales magistrate had jurisdiction to 
order the return of deft, under sect. 14 
of Fugitive Offenders Act, 1881. — 
MoARrauR V. WimAMS (1936), 65 
O. L. R. 324 ; 42 Argus L. R. 239 ; 
10 A. L. J, 40.^AUS. 


PART in. SECT. 1, SXIB-SECT. 3. 

sk. Not dbscondino f^om iaU .) — 
Jaipal Bhaoat V. R. (1921), I. L. R. 
1 Pat. 57.— IND. 

PART III. SECT. 2, SUB-SECT. 1. 

f (p. 891) i. .1 — Objection was 

taken to the form of a warrant, as 
failing to show jurisdiction, since it did 
not show that M. was a furtive 
offender 6c that he was charged with an 
offence to whioh the Act appUed ; — 


Held : this objection was unsustain- 
able in view of the facts alleged In the 
wanaut, & also because the Act did 
not require the warrant to state that 
the offence charged was an offence 
within the Act ; moreover, the 
warrant was merely one to apprehend, 
& had been endorsed in the manner 
nrovided by the Act. — Irish Free 
State v. Littie, [1931] I. R.39.— IR. 

b (p. 893) 1. Whether counsel 

entitled to cross-examine .] — On the 
taking of depositions for the purposes 
of the Fugitive Offenders Act, 1881 
(Imp,), the counsel of accused has no 
right to cross-examine the witnesses. — 
Re Oampbeij., [1935] N. Z. L. R. 352,— 
N.Z. 


Bt. Cancellation of warrarU — Juris- 
diction of High Court .] — Although ICx- 
traditiou Act, 1903, s. 15, empowers 
the Govt, of India & the local Govt, to 
stay proceedings taken under chap. Ill 
of the Act & to direct any warrant to bo 
cancelled & accused released, this does 
not oust the jurisdiction of the High 
C?t. to interfere where action has not 
been taken under a valid warrant, — 
Jaipal Bhagat 1?. R.(1921), I. L. R. 
1 Pat. 57,— IND. 


8b. Authentication of warrant de- 
positions. ] — 111 proceedings before a 
magistrate imder Fugitive Offenders' 
Act, 1881, the endorsed warrant for 
the apprehension of the fugitive bore 
the signature of a person who signed 
os a magistrate ; the signature was 
certified by the Acting British Resident 
of the locality. A witness before the 
magistrate gave evidence identifying 
the signature of the magistrate 6c of the 
Resident, & stated that the ma^strate 
was de facto exercising jurisdiction. 
Depositions put before the magistrate 
bearing the endorsement “ True Copy ** 
were similarly signed, certified, & 
Identified : — Held : both the warrant 
6c the copy of the depositions were 
duly authenticated as required by 
Fugitive Offenders Act, 1881, ss. 6, 29. 
—-Re PouNDAUL, Ex p. Williams 
(1931), 48 N. 8. W. W. N. 228.— AUS, 


sd. Application of Order in Council— r- 
How proved. ] — Promulgation of an 
Order m Coimoll may be proved by the 
production of a copy of the Govern- 
ment Gazette containing the notice of 
proclamation of the Order in Council. 
The application of Fugitive Offenders’ 
Acts, 1881 & 1915, to a Protected State 
by Order In Council, which is pro- 
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claimed in the London Gazette, may be 
proved as an Act of State by tendering 
a copy of such Gazette. An Order in 
Council of the State of Perak made the 
penal code of the Straits Settlements 
applicable in Perak upon the publica- 
tion thereof in the Gazette.” A book 
containing such Order was in evidence 
before a magistrate & contained a note 
that tho Order was published in the 
Perak Government Gazette of a 
certain date : — Held : this notification 
afforded primA facie evidence of the 
due publication of tbo penal code in 
the State of Perak since it fell within 
the terms of N.S.W. Evidence Act, 
1898, No. 11, 8. 19 (1).—Re Sebkv, 
Ex p. Williams (1931), 48 N. S. 
W. W. N. 221.— AUS. 

sf. Application must he made in good 
faith .] — An application for the return 
of a prisoner is not made ” in good 
faith In the Interests of justice ...” 
within Fugitive Offenders Act, 1881 
(o. 69), s. 19, where the whole purpose 
8c object of the laying of the informa- 
tion & the issuing of the warrant is to 
secure the return to a country of a 
person so that he might be there when 
certain civil proceedings, then pend 
ing, are heard &: so that the pltfs. in 
those proceedings might be in a more 
advantageous position to obtain civil 
redress . — Re Cook, Ex p. MoElwain 
(1932), 49 N. S. W. W. N. 163.— AUS. 


PART III. SECT. 2, SUB-SEOT. 2. 

k i. -HeW; the Presi- 

dent of the High (3t. is ” a Judge of 
a Superior Ct.” within sect. 3 of 
Fugitive Offenders Act, 1881, 6c a 
District Justice of Dublin Metropolis 
is ” a magistrate ” who may exercise 
the powers conferred by sect. 5 of the 
Act. — IRI.9H Free State v. Little, 
[19311 I. R. 39.— IR. 

8g. Warrant for offence punishable by 
State of Commormealth .] — Where the 
warrant is for an offence punishable 
by a law of the State of the Common- 
wealth, & the evidence In support of 
the application lor the warrant of 
remand to the Commonwealth is that 
the offence charged la on offence under 
the law of that State, Sc there Is no 
evidence that it is an offence under the 
law of the Commonwealth, a warrant of 
remand for the return of. the prisoner 
is Invalid, & he is entitled to a writ of 
habeas corpus, — Re MtiNRO 6c Campbell, 
11936] N. Z. L. R. 169.— N.Z. 



VoL XXIV. — ^Extradition and FogitiTe Offenders. Cases 159a — 160. 


fugitive lia»s obtained an order nisi for a 
habeas corpus i Qu. : whether on the argu- 
ment of the order nisi it is open the High 
Ot. to consider whether the evidence pro- 
duced before the magistrate is sufficient to 
raise a strong or probable presumption of the 
guilt of the alleged fugitive. — R. v. Brixton 


Prison Governor, Ex p. Bidwell, [19371 
1 K. B. 305 ; [1936] 3 All E* R. 1 ; 106 

J.. J. K. B. 599 ; 155 B. T. 463 ; 100 J. P* 

458 ; 53 T. L. R. 1 ; 80 Sol. Jo. 876 ; 34 

L. G. K. 461 ; 30 Cox, C. C. 4($2, D. 0. 

160. Add, Annotation : — Retd. Campbell v. Poliaks 
1. [1927] A. C. 732. 
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FACTORIES AND SHOPS. 


Part I. — Classification and Definitions. 


1. Add. Annotation: — As to (1) Held. Kearns v. 
aee, Walker & Slater, Ltd., [1930] 3 All E. li. 
161. 

8. Add. Annotaiion : — Aa to (1) Consd» Mumby 
V. Volp (1929), 141 L. T. 663. 

18. After cross-reference following this case 
add : — 

Factory & Workshops Acts, 1901-1920, In 
relation to Rating & Valuation (Apportion- 
ment) Act, 1928 (c. 44).] — See Rates & 
Rating, post. 

17. Addr. Annotation : — Gonsd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Trac- 
tion Co., etc., etc, (1930), 143 L. T, 653. 

18. Add, Annotation: — Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 653. 

22. Add. Annotation : — Consd, Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co„ etc., etc. (1930), 143 L. T. 650. 

28. raofton:— For “ 2 B. & S. 163 read “ 3 B. & 

S. 163.** 

29. Add, Annotations : — Consd. Stoke-on-Trent 

Revenue Officer v. Stoke-on-Trent Assessment 
Committee & Potteries Electric Traction Co., 
etc., etc. (1930), 99 L. J. K. B. 428. Retd. 
Skinner v. Breach, [1927] 2 K, B. 220. 

38a. Need not be by owner ol building.] — 

Mumby v. Volp, No. 98a, post. 

88. Add. Annotation : — Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650. 

89. Add. Annotation : — Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650. 

40. Add. Annotations :■ — Dbtd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assessment 


Committee & Potteries Electric Traction Oo.> 
etc., etc. (1930), 99 L. J. K. B. 428. Refd. 
Skinner v. Breach, [1927] 2 K. B. 220. 

41. After this case add : — 

Factory & Workshops Acts, 1901-1920, in 
relation to Rating & Valuation (Apportion- 
ment) Act, 1928 (c. 44).] — See Rates & 
Rating, post. 

44a. “ Occupier ” of factory.] — Besp. co. was 
charged, as occupier of a factory, which was 
subject to certain regulations made in pur- 
suance of the Factory & Workshop Act, 
1901 (c. 22), 8. 79. for the generation, trans- 
formation ^ distribution use of electrical 
energy, with having neglected to observe a 
certain provision of the regulations, in that, 
certain work having to be done on a switch- 
board for high pressure situated in the 
power-station, the co. failed to make dead 
the switchboard, contrary to the requirements 
of the regulations, & that, in consequence 
of such neglect, a workman was killed. The 
work on the switchboard was being carried 
out by another co., & at the time of the 
accident the work had not yet been completed 
nor had the switchboard been handed over 
in Tvorking order to resp. co. The justices 
dismissed the charge, on the ground that in 
the circumstances resp. co. was not the 
occupier within the meaning of the Act 
at the time of the accident : — Held : ( 1 ) as 
the object of the switchboard was to control 
the distribution of extremely powerful 
electrical energy which came from resp. co.’s 
power-] louse, resp. co. was the occupier, 
within the meaning of the Act, & was there- 
fore guilty of the offence with which it was 
charged ; (2) as the switchboard in question 
was not a “ machine or implement moved by 
steam, water or oflier mechanical power, “ 
within sect. 142 of the Act of 1901, that sect, 
was of no avail to the resp. co. — Turner v. 
CouRTAULDs, Ltd., [1937] 1 All E, R. 467 ; 
81 Sol. Jo. 239, D. C. 


Part II. — Health and Sanitation, 

67. Add. Annotation : — Consd. Yates v. Burnley Rating Authority (1933), 97 J. P. 226. 


Part III. — ^Accidents. 


62. Add. Annotations : — Consd. Flower v. Ebbw 
Vale Steel, Iron Coal Co., [1936] A. C. 206. 
Refd. Dew v. United British S.S. Co. (1928), 


139 L. T. 628 ; Lochgelly Iron Sd Coal Co. 
V. M‘Mullan, [1934] A. C. 1. 


PART I. SkCT. 1, SUB-eEOT. 1. 
sa. Flour miU.] — Hdd : a,** factory ** 
witbtn Factoriea Act, 1894 . — SblbT v. 
Bankigan (1901), B S. A. L. R. 91.—* 
AUS, 


— XI. V. WoNO Sam 

(B. O.), (1929) 52 Can. Grim. Oae. 357. 


; a drying yard, 
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altuat© about Arc or six yards troJW 
a factory, was part of the faBtw.:;;r 
Ramanatham V, R. (1926), I. I*. 

50 Mad. 834.^— INR. 


m i. 
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|i3. AM, Annotations : — ^Refd* Mow^r v, Bbbw 
Vdld Steel, Iron & Cbal Oo., [1934] 2 K, B. 
1S2. GmeraUy, Hetd. Atkinson v, L. & 
N. E. By. (1926), 42 T. L. E. 79 ; Wbeeler 
v. New Merton Board Mills, Ltd,, [1933] 2 

K. B, 069. 

68. Add, Annotation : — Consd. Sowter v. Steel 
Barrel Oo. (1935), 154 L, T. 86, 

6Sa. .] — Eesps,, the occupiers of a 

factory, provided adequate guards for 
securely fencing the mill-gearing, & exhibited 
a notice prohibiting workmen from removing 
any guard without special instructions. The 
workmen removed nine guards for the pur- 
pose of setting the rollers, &, having replaced 
only eight of the guards, started the rollers. 
Owing to their neglect, one workman, who 
slipped & fell, was dragged into the coupling 
gear & was killed. An information against 
reaps, under 1901 Act, s. 136, for neglecting 
to observe the provision of sect. 10 (1) (c) 
that the mill-gearing must be securely fenced, 
was dismissed, on the grounds that resps. 
had taken all adequate precautions by pro- 
viding the necessary guards, & that it was the 
fault of the workmen that caused the 
accident ; — Held : under sect. 10 it was 
the duty of resps. not merely to provide 
guards, but to fence the machinery securely, 
& as they had not performed this duty, the 
justices ought to have convicted them. — 
Thomas v, Bolton (Thomas) & Son, Ltd. 
(1928), 139 L, T. 397 ; 92 J. P. 147 ; 44 
T. L. R, 640 ; 26 L. G. R. 459 ; 28 Cox, 
C. 0. 629, D. 0. 

08b. — ^ — .'J — Resps. were charged with 

having failed to have certain mill gearing in 
their factory securely fenced, or in such 
position or of such construction as to be 
equally safe to every person employed or 
working in their factory, in consequence of 
which one of their workmen was injured. 
The mill gearing consisted of a countershaft 
12 i ft. from the ground to wliich a belt was 
attached, & the workman was injured in 
replacing the belt. The justices dismissed 
the charge, holding that the said mill gearing 
need not be fenced, as it was as safe as it 
would be if fenced : — Reid : as the essential 
purpose of Factory & Workshop Act, 1901 
(c. 22), s. 10 (1) (c), is to provide absolute 
safety, so far as fencing can provide it, it 
was clear that the sect, had been contravened, 
& the offence charged was, therefore, proved. 
— Findlay v. Newman, Bender & Co., Ltd., 
[1937] 4 AU F. R. 58 ; 81 Bol. Jo. 901, D. C. 

71. Add, Annotations : — Consd. Higgins v, Harrison 
(1932), 26 B. W. C. G. 113; Peacock v. 
Oyproc Products, Ltd. (1935), 79 Sol. Jo, 
904; Sowter v. Steel Barrel Co. (1936), 164 

L. T, 86 ; Walker v. Bletchley Flettons, Ltd., 
[1937] 1 All L\ R. 170. Refd. Atkinson v. 
L. & N. E. By. (1925), 42 T. L. R. 79 ; Flower 
V, Ebbw Vale Steel, Iron Coal Co., [1934] 
2 K, B. 132. 


71a, — ^Peacock v, GyfbOO 

Dtjcrrs, Ltd. (1935), 79 Sol. Jo. 904* B. 0 , 

71b. — ,] — Resps. were charged With 

having failed to have the pinion-wheels of 
parts of their machinery securely fenced so as 
^ be safe to every person employed or work’* 
ing in then factory, in consequence of which 
one of their workmen was injured while 
engaged in greasing the machinery while it 
was in motion. Resps. had put up a notice 
in the factory as follows : “ Do not put your 
hands in the machinery while it is in motion. 
Persons disregard this notice at their own 
risk.” The pinion- wheels, although usually 
stopped, were occasionally allowed to remain 
in Diotion, for tlu‘- purpose of greasing. The 
magistrate dismissed the charge, holding 
that the i^inion-wheels weie not dangerous 
parts of the machine unless in motion, when 
it was not usual for greasing to be done ; — 
Held : as the wheels were dangerous parts of 
the machinery, they ought to have been 
securely fenced, despite^ the fact that greasing 
was not usually done while the machinery 
was in motion, as it cannot be assumed that 
every person will always exercise the neces- 
sary care. The offence charged was there- 
fore proved. — Chasteney v. Nairn (Michael) 
&Co., Lto., [1937] 1 All E. K. 370; 81 Sol. 
Jo. 238 ; 35 L. G. R. 195, D. C. 

72. Add, Annotation : — -Refd. Wheeler v. New 
Merton Board Mills, Ltd., [1933] 2 K. B. 669. 

72a. .] — An infant workgirl lost the 

ring finger of her right hand by accident 
arising out of in the course of her employ- 
ment. She received compensation under the 
Workmen’s Compensation Act for a time, 
& then accepted *20 in purported settlement 
on the promise by the employer to re- employ 
her. No memorandum of this agreement was 
recorded. She worked at this employment 
for five years, when, by reason of trade con- 
ditions, she was discharged. She then com- 
menced an action against the employer for 
damages for personal injuries resultant from 
the employer’s alleged breach of statutory 
duty to fence the machine. The action was 
tried by a judge alone, who found that the 
injury had been caused by the employer’s 
breach of statutory duty to fence, that there 
was no contributory negligence on the part 
of pltf. He, however, also found, haying 
regard to the fact that the infant had received 
employment for five years after her accident 
under the agreement, that the agreement to 
accept compensation, though not registered, 
was for her benehu &:> therefore binding, with 
the result that the action was barred by 
Workmen’s Compensation Act, 1925 (c. 84), 
s. 29, of the Act. The infant appt^aled 
Held: (1) without deciding whether the 
agreement was for the infant’s benefit or 
whether further proceedings might be taken 
under the Workmen’s Compensation Act, 
the action for breach of statutory duty 


PART III. SECT. 1, SUB-SECT. 1.— A. 

70 HI. .1 — A, oo. WM 

oharsred tinder 1901 Aot. s* 10 (1) (e), 
with to keep Its factory In con- 

foi^ty with that Aot, In respect that 
a danaferons part of the maohuicry, the 
enttnr of a hcrlxontal milling maonine, 
was not either Securely fenced, or in 


such a position or of such oonstmotlon 
as to be equally safe to every person 
employed or working ia the factory 
as it would have been it It 
been securely fenced : — Held : (I ) tao 
question whether a part , 01 .. the 
machinery was ** dangerous ' 
the Aot was one of degree, St the 
involved in the use of the outter 
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did not reach a degree siifficient to 
justify that part being classified as 
“ dangerous : (2) in ^ any event, to 
seoixre a conviction, facts must be 
estaWished to support tl^ second 
branch of the complaint, «, on the 
facte, the charge was not proven. — 
LAtrosB V, Babb Sc SiTBOun, 119271 
S. O. (J.) 21.-*-SOOT. 


il* 



Cases 72a— 76c. 


English and Empire Digest Supplement. 


failed because, on the evidence, the machine 
was not a dangerous machine within Factory 
& Workshop Act, 1901 (c. 22), a. 10, & there- 
fore there was no duty on the employer to 
fence it ; (2) on the evidence, the accident 
was caused by the negligence of pltf,, which 
was a complete defence to the action even if 
such negligence had only been of a con- 
tributory character. — Higgiks v. Habaison 
(1932), 26 B. W. 0. C. 113, C. A. 

Annotaiiom : — As to (1) Consd. Budd v. Elder Dempster & 
Co. (1932), 49 T. L. B. 202 ; Walker v. Blotohloy Flottons, 
Ltd., [1937] 1 AU E. 11. 170. Generallt/, Refd. EochKoHy 
Iron & Coal Oo. v. M*Miillan, [1934] A. C. 1 ; Flower v. 
Kbbw Vale Steel. Iron & Coal Co.. [1934] 2 K. B. 132. 

72b. What amounts to “ dangerous.”] — 

was employed by defts., a firm of brick- 
makers, was being taught to drive a 
mechanical excavator. When going, as he 
was entitled to do, to the tool-box, he slipped 
A; his leg was caught & severely injured by a 
wheel of the machine whicli was not cased or 
fenced. No negligence on the part of anyone 
was alleged. Pltf. claimed that the absence 
of fencing made the machine a dangerous 
machine, & claimed damages for breach of 
statutory duty : — Held : in considering 
whether machinery is dangerous, it must not 
be assumed that everybody will always be 
careful. A part of a machine is dangerous 
if it is a possible cause of injury to anybody 
acting in a way in which a human being may 
be reasonably expected to act in circumstances 
wliich may be reasonably expected to occur. 
In the circumstances the part of the machine 
complained of was a dangerous one within 
Factory A W^orkshop Act, 1901 (c. 22), s. 10. 
— Walker v, Bletciiley Flettons, Ltd., 
[1987] 1 All E. R. 170. 

76a. .] — A workman in a factory injured 

his hand in a machine so constructed that it 
could only be operated by the workman 
actuating a safety device with one hand A the 
operating lever with the other. On the 
hearing of an information against the 
occupiers of the factory charging them with 
an offence against sect. 10 of 1901 Act, the 
justices held that the machine was “ equally 
safe to every person employed or working 
in the factory as it would be if it were 
securely fenced ” within sub-sect. (1) (c) of 
that sect., A they therefore dismissed the 
information : — Held : the word “ safe in the 
sub-sect, meant actually safe, not merely 
reasonably or practically safe, A the justices 
ought to have convicted resps. — Sowter v. 
Steel Barrel Co., Ltd. (1935), 164 L. T. 
85 ; 99 J. P. 379 ; 33 L. G. R. 376, D. O. 

Annotation : — Befd. Chasteney v, Naim (Michael) & Co., 
[1937] 1 All E. K. 376. 

Machinery equally safe fenced or un- 
fenced — Overhead shaft.] — Resps. were the 
occupiers of a factory in which was a machine 
driven by a pulley fixed on a horizontal shaft, 
which formed part of the mill gearing. The 
driving belt slipped off the pulley A an 
employee of resps. attempted to put it back 


while the shaft was running A sustained 
injuries. The shaft A pulley were about 
thirteen feet from the floor A they were not 
fenced or guarded. In attempting to put 
on the belt the workman stood on a beam 
about seven feet from the floor, A was acting 
contrary to resps.* instructions. Besps. were 
summoned for not having the shaft fenced, 
but the justices, being of opinion that any 
fence would have been useless owing to the 
shaft being thirteen feet above the ^und, 
dismissed the case : — Meld : the flnding of 
the justices was not equivalent to a flnding 
that the shaft was ” in such position or of 
such construction as to be equally safe to 
every person employed or working in the 
factory as it would be if it were securely 
fenced,** which was the requirement of 1901 
Act. s. 10 (1) (c), A there would have been no 
evidence to support the latter finding. — 
Atkinson v. London A North Eastern By. 
Co., [1926] 1 K. B. 313 ; 95 L. J, K. B. 266 ; 
134 L. T. 217; 90 J. P. 17; 42 T. L. B. 79 ; 
23 L. G. R. 702 : 28 Cox, C. C. 112, B. C. 

Annotation : — Consd. Sowtor v. Steel Barrel Co. (1935), 154 
L. T. 85. 

76c. Statutory duty to use ^ard.] — An infant em- 
jjloyee in a woodworking factory was injured 
while operating a spindle machine. The 
machine liad been siipplied with a guard, but 
in view of the waste of time caused by the 
use of the guard, the employee was instructed 
by his employers to operate the machine 
without the guard, A was doing so at the 
time of the accident. Having accepted 
compensation under Workmen’s Compensa- 
tion Act, the infant employee brought an 
action alleging a breach by his employers of 
Factory A Workshop Act, 1901 (c. 22), s. 10, 
A argued that the compensation he had 
accepted had been paid under a contract 
that was not for his benefit A one that, being 
an infant, he was entitled to repudiate. 
Tlie employers contended that the obliga- 
tion to use a guard imposed upon a workman 
by the Woodworking Machinery Regulations, 
1922, rcg. 23, is absolute, A cannot be waived 
or abrogated by an oi-der of his employers, 
A that the accident was duo to the breach 
of the employee’s statutory duty : — Held : 
(1 ) the employers, by ordering their employee 
not to use the guard, had failed to provide 
a guard within the meaning of the regulations. 
There was therefore no guard provided 
within reg. 23, A there had been no breach 
by the employee of that regulation ; (2) [per 
Greer, L.J.) the employers were not entitled 
to take advantage of their own wrong in 
ordering the guard not to be used ; (3) the 
infant employee’s election to accept com- 
pensation under the Workmen’s Compensa- 
tion Acts was not for Ixis benefit A was there- 
fore not binding upon him. — Murray v, 
Schwachman, Ltd., [1937] 2 All E. R. 68 ; 
106 L. J. K. B. 354 ; 166 L. T. 407 ; 53 
T. L. B. 468 ; 81 Sol. Jo. 294, C. A. 


76a I. .] — Deftfl. were 

the occupiers of a factory. A workman 
in their employment, followln|r his 
daily duties, climbed up a ladder to the 
shafting in the dye-house to fix a belt 
on a pulley, & was caught In the 
shafting, whirled round A killed. No 
one actually saw the ocourrenoe, but, 
as portions of deceased’s clothing were 
on the shaft, they probably got caught 


In it. An information against defts. 
charged that, contrary to Factory 
A Workshop Act, 1901, s. 10 (1) (c), 
a part of the mill gearing, namely, 
a lino of shafting, was neither securely 
fenced nor In such a position nor of 
such construction as to be equally as 
safe to every person employed or. work- 
ing in the factory as if it bad been 
securely fenced. The justioes disnolssed 

48 


the information, but stated a case for 
the opinion of the K. B. D. : — Held : 
defts., in falling to fence the line of 
shafting, had contravened Factory A 
Workshop Act, 1901, s. 10 (1) (c). A 
should be convicted.— -M inistry or 
Labour for Northbrn Ibbland «. 
OOWDY A Sons, [1929] N. I. 110.— 



VoL XXIV. — ^Factories and Shops. Cases 70 — 


79, Add, Annotations : — As to (1) Retd, liochgelly 
Iron & Coal Co. v, M‘Miillan, [1934] A. C. 1. 
As to (2) Retd. Flower v, Ebbw Vale Steel, 
Iron & Coal Co., [1936] A. C. 206. 

80, Add, Annotations: — As to (1) Consd. Dew v. 
United Britisb S.S. Co. (1928), 139 L. T. 628. 
Apld. Higgins v, Harrison (1932), 25 B. W. 
C. C. 113. Distd. Rudd v. Elder Dempster 
& Co. (1932), 49 T, L. R. 202. As to (2) 
Consd. Knott v. London County Council, 
[1934] 1 K. B. 126 ; Lochgelly Iron <& Coal Co. 
v. M‘Mullan, [1934] A. C. 1 ; Wlieeler v. 
New Merton Board Mills, IM., [1933] 2 
K. B. 669. Held. Flower v. Ebbw Vale 
Steel, Iron Coal Co., [1936] A. C. 206; 
Kearns v. (ice, Walker Slater, Ltd., [19.36] 
3 All E. R. 151 ; MiUTay v. Schwachman, Jjtd., 
[1937] 2 All E. R. 68. Generally. Refd. Craze 
V. Meyer-Dumoro Bottlers’ E(^uipment (Jo., 
[1936] 2 All K. n. 1150. 

81a. .] — Higgins v. Harrison 

No. 72a, ante. 

".] — ‘1 lefts, installed in their 
fact/ory a circular saw, which in breach of a 
statutory duty was improperly fenced. A 
workman was injured wliile testing the 
machinery of the saw in a manner which was 
held to be the direct cause of the accident. 
In an action for damages for iDersonal injuries 
it was argued on behalf of the workman that, 
in order to prevent him from obtaining com- 
pensation based upon a breach of a statutory 
duty, there must be contributory negligence 
on the part of the workman limited to acts 
done in breach of some order or done outside 
the ambit of his emf)loyment -Held : the 
negligence of a workman which would prevent 
him from obtaining compensation based upon 
a breach of a statutory duty was negligence 
of tl»e ordinary kind, as the workman had 
been negligent in the present case he could 
not recover. — (Jraze v. Meyer- Dumork 


Bottlers’ Equipment Co., Ltd., [1936] 2 
All E. R. 1150 ; 80 Sol. Jo. 552, 0. A. 

91. Add. Annotation : — As to (2) Consd. & ExpW* 
Mumby r. Volp (1929), 141 K T. 663. 

92, For “ 69 L. T. 622 ” read “ 79 L. T. 622.*" 

98a. Duty to keep In repair & free from obstruetlon 
— Part of factory in occupation of lessee.] — 

supply of mechanical power referred to^ in 
Factory & Workshop Act, 1901 (c. 22), 
8. 149 (1), is not limited to the case of supply 
by the owner of the building, ,& there is no 
reason to read into the sub -sect, after the 
word “ supphed ” the words “ by the owner.*" 
X. owned a building which was a. factory 
where more than forty persons were employed, 
carried on business as a shirt manufacturer 
in the basement & on the ground & first 
floors. The second floor was unoccupied. 
The third & fourth floors were let to Y., 
who carried on business there as a blouse 
manufacturer, employing more than forty 
persons. The factory of X. & that of Y. 
were respectively worked by separate & 
distinct electric motors, driven by electricity 
generated & supplied by the electricity 
undertaking of a municipal corpn. & each 
factory had a separate meter. Without this 
supply of electricity the electric motors could 
not be driven : — Held : mechanical power, 
namely, electrical current, was supplied to 
different parts of the same building within 
sect. 149 (1). Accordingly, as the building 
was a tenement factory, etc., the owner, 
was responsible under sect. 14 (6), (7) of the 
Act that the means of escape in case of fire 
provided throughout the factory, including 
the two floors occupied by Y., should be 
maintained in good c<judition & free from 
obstruction. — Mumby v. Volp, [1930] 1 K. B. 
460 ; 99 L. J. K, B. 213 ; 141 L. T. 663 ; 93 
J. P. 197 ; 27 L. G. R. 594, D. C. 


Part IV. — Dangerous and Unhealthy Industries 


118. Add, Annotations : — Folld, Manchester Ship 
Canal Co. v. Director of Public Prosecutions, 
[1930] 1 K. B, 547. Consd. Hawkins v. 

. Thames Stevedore Co. & Cold Storage Co., 
[1936] 2 All E. R. 472. Refd. Hamilton v. 
Shelton Iron, Steel & Coal Go., Leigh v. 
Same, Timmins v. Same (1926); 96 L. J. K. B. 
295 ; Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram v. 
Crawshay (1927), 96 L. J. K. B. 664; Bevan 
V. Nixon’s Navigation Co., [1929] A. C, 44. 

136. Add, Annotations : — Refd. Russell v. Criterion 
Film Productions, Ltd., [1936] 3 All E. R. 
627 ; Wilsons & Clyde Coal Co. v, English, 
[1937] 3 All E. R, 628. 


81 tU. .]~In an 

action by the widow of a deceased 
employee against his employer pltf. 
allegea that deft, in contrayentlon of 
Factories & Shops Act, 1912 (N.S.W,), 
neglected & omitted seonrely or at all 
to fence the dangerous pans of a 
machine whereby deceased was injured 
Sc died. The Jury returned a general 
verdict for deft . ; — Held : in the par* 
tionlar oii^mstanoes there shonld bo 


137. Add, Annotation : — Folld, Manchester Ship 
Canal Co. v. Director of Public Prosecutions, 
[1930] 1 K. B. 547. 

138. Add. Annotations : — Consd. Hawkins v, 
Thames Stevedore Co. & Cold Storage Co., 
[1936] 2 All E. R. 472, Refd. Manchester 
Ship Canal Co. v. Director of Public Prosecu- 
tions, [1030] 1 K. B. 547. 

138a. Docks Regulations, 1925.] K(*g. 34 pT*o- 

vided : “ (a) V^ere there is more tlian one 
hatchway, if any hatch of a hold furceeding 
five feet in depth measured froni tiie level 
of the deck in which (he belch is situated 
to the bottom of (be bold, is not in use 
for the i)assage of goods, (‘oaJ. or other 


a new trial, there having been a mia- 
dlroction on the question of coiitribu* 
tory negli^noe upon which the jury 
might have acted. — C ofiejud v. W atkb- 
LOO Case Oo., Ltd. (1924), 34 C. L. I?. 
363.— AUS. 

.] — Con- 
tributory negligence Is not a defence to 
an action to recover damage for 
personal lnjury» oaused by a breacn 
of ^ absolute statutory duty Imposed 
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I for the benefit of a class 
' which pltf. 1m a raembei. 

I Butterfield & Lewis, Ltd. (1927), 
38 O. L. R, 354 ; 27 S. R. N. S. W. 
339 ; [1927 J Argus L. R. 3, — AUS. 

PART IV. SECT. 2, SUB-SECT. 1.— D, 

136 11. Interpretation of regular 

lions — Question for court.] — Bias JTT v. 
Heiton & (Jo.. Ltd., (19301 1. R. 17. — 

IR. 



Cases 18&t—3if8«, Aim Imfiee 

materia, or lor tgtojmiiig» ^ the ooamii!^ 
are lesus then two leet eix inohee in hel^t, 
such hatch ehell either be fenced tp a he^t 
of three feet or be secnrely ooirered . ♦ :— 

Hetd • (1) the duty of fencing or covering a 
hatch, in compliance with reg. 34, imoh 
was not in use but which hM been used 
during the process of unloading a ship lay 
upon the person who by himaelfThis agents, or 
workmen carried on the process of muoading, 
& not upon the owner, master, or officer in 
charge of the ship ; <2) for the purposes of 
the 1001 Act, the covering of a hatch which 
had been used for the purpose of unloading 
the ship was ancillary to the main work of 
umoadmg, & the work of unloading was not 
completed till the hatch was covered. — 
MANcmBSTEm Ship Canal Co. v. Director 
OF Public Prosecutions, [1930] 1 K. B. 
647 ; 99 K J. K. B. 230 ; 143 L. T. 113 ; 46 
T. L. E. 163 ; 18 Asp. M. L. C. 140, D. C. 

Annotation : — As to (2) Consd. Hawkins v. Thames Stevedore 
Co. He Cold Storage Oo., [1936] 2 AH E. R, 472. 

138b; .] — A workman in a ship in dock 

fell through a hatchway of which the fencing 
had become loose & was injured. He was 
employed in replacing the insulation on 
mfiigerator pipes, & his employers were in no 
way connected with either of defts. He 
sued the stevedores working on the hatch, 

& the owners, for negligence & breach of 
their statutory duty to light the ship 
efficiently & to fence the hatchway while it 
remained open. The Factory & Workshop, 
Dangerous & Unhealthy Industries Eegula- 
tions, 1934, reg. 12, provides that decks 
where work is being done must be efficiently 
lighted when ‘‘ processes,’* which include 
unloading, are being carried on. Defts. 
contended that the process ” was finished 
when the hatchways had been fenced in 
accordance with the regulations ; & also 

that pltf., who was not engaged in any of the 
processes, was not withm the benefit of 
reg. 37, which provides for the fencing of 
hatchways: — Held: (1) the process of un> 
loading continues until ail the hatch covers 
have been replaced ; (2) on the authority of 
Manchester ohip Canal Co, v. Director of 
Public Prosecutions, No. 138a, the effect of 
Docks Regulations, 1925, was to protect any 
workman employed in the ship even if not 
employed on any of the processes & the 1934 
Regulations did not withdraw this protec- 
tion. — Hawkins v, Thames Stevedore Co., 
Ltd. & Union Cold Storage CO,, Ltd., 
[1936] 2 All E. R. 472 ; 80 Sol. Jo. 387. 

“.] — Pltf., employed as a labourer, 
was assisting in the unloading of timber from 
defts.’ ship. Having finished unloading one 
kind of timber, a different skid was required 
to unload the next kind. It was suggested 
to pltf. that a suitable skid was to be found 
in the after part of the ship &> he proceeded 
there in search of one. In a badly lighted 
part of the deck space he feU down an open 
hatch & was injured/ It was contended for 


DlGltST SUPELBMBM'. 

dfiflSs. that there was no imriitatioB. to 
to go to tbe part of the ship whoJPe the 
aocident happened. Htf. relied imbn a 
breach of the regulations made under the 
Factory dc Worl^ops Act, 1901 Jo. 22), 
s* 79, namely, that in breach of reg. 12 (c) the 
deck space was insufficiently lighted «5 in 
breach of reg. 37 (a) the hatch was in- 
sufficiently fenced. The only fence in the 
resent case was some distance from the 
atch A; in any event of an insufficient height : 
— Held: (1) pltf. was an invitee A was 
entitled to recover ; (2) in the above reg. 
12 (a) “ required to proceed ” does not 
necessarily mean ordered to proceed ; but 
includes any place where a workman might 
properly go for ropes, slings, skids, etc. ; 
(3) in the above reg. 37 (a) “ accessible ” 
means accessible without reasonable let or 
hindrance A the “ fence ” is a fence situated 
in close proximity to a single hatch. — 
Henaghan V, Redbriet Forangibbnb, 
[1930] 2 AH E. R. 1426. 

138d. Hatch covering not strengthened — ^Docks 
RegiHatlons, 1984,] — Five stevedores were 
loading a ship, A, following instructions given 
to them by the liatch foreman, a servant of 
deft. CO., placed 49 tons of iron upon a 
betwcen-deck hatch covering. The hatch 
covering coHapsed A pltfs. fell into the hold 
A were injured. The claim in negligence 
was barred .by the doctrine of common 
employment, A reliance was placed upon a 
breach of statutory duty imposed by Docks 
Regulations, 1934, regs. 36, 38, made under 
Factory A Workshop Act, 1901 (c. 22). 
Reg. 36 requii*es a deck-stage or cargo-stage 
to be substantially constructed, A reg. 38 
provides that no cargo shall be loaded or 
unloaded by a fall or sling at any intermediate 
deck unless either the hatch at that deck is 
securely fastened or a secure landing platform 
has been placed across it: — Held: (1) the 
ct. was bound by the dictum of Scrut-TON, 
L.J., in Hillcn cfc Pettigrew v. I.C,I. {Alkali), 
Ltd., to hold that the hatch of a ship is not a 
deck-stage or cargo-stage within the meaning 
of that word in reg. 36 ; (2) the placing of 

the weight of iron upon the hatch coverings 
when they were not so strengthened A rein- 
forced as to be capable of bearing the weight 
imposed upon them was a breach of reg. 38 ; 
(3) reg. 38 imposes a duty ujpon the sbip- 
owner A does not impose a duty upon the 
persons employed in the process of loading or 
unloading. It could not, therefoi*e, be said 
that pltfs. were guilty of any breach of 
statutory duty. — "Hant.on v. Fort of Liver- 
pool Stevedoring Co., Ltd., [1937] 4 AH 
E. R. 39. 

153, Add, Annotation : — Refd. Stroud v, Bath Gas 
Light A Coke Co. (1927), 137 L. T. 623. 

168a. ** Temporarily used — ^Machinery not 

in actual use.] — By Factory A Workshop 
Act, 1901 (c. 22), s. 79, the Secretory of State 
may make regulations in respect of dangerous 


PART IV. SECT. 2, SUB-SECL 4. 

q 4 , XHfeetive hoist — ‘lAMLitV 

of scaffolding firm .} — ^A Bostfloldlng flirm 
were employed by builders to erect 
a holfitii^ maohine for us© to th© 
construction of a buUdli^ which the 
builders were erecting. The scaffold- 
ing firm erected the maohine A handed 
it over to the buUders. It was not 


used until after it was handed over; 
when it collapsed, owing to defects in 
Its oonstruotlon, causing injuries to 
certedn worlonen t^Held : the scaffold- 
ing drm were guilty of an offence under 
paia. 4 (a) of the Building (Amend- 
ment) Regs., 1931, in respect that a 
duty of oompliano© with the Begs, 
was imposed upon them as well as 

so 


upon the builders ; A the fact that the 
Reg®, applied only to memisee in 
which machinery was ** tempomrlly 
used " did not preclude the commission 
of an offence under para. 4 (a) before 
the date on which the machine was 
brought into actual use.— 8oAm>i;a>- 
mo (Orbat Bkitain), Ltd. e. Si 
HBEN, C1936] S. 0. (J.) 9.— SCOT. 



Vd. XXlv.— FaotoiieB and Shorn. 


msaxibin^* By sect* 105 tbd ptwiaioiui of 
tli6 Acts with respect {inkr alia) to floes in 
respect of death or ininry are appHeable as if 
any premises on which machinery worked by 
steamy water, or other mechanical power is 
temporarily used for the purpose of tb® con- 
ertruction of a building or any structural work 
in connection with a building were included 
in the word factory,” & as if the person 
who by himself, his agents or woricmen, 
temporarily uses any such machinery for the 
before-mentioned purpose were the occupier 
of a factory. Tlie Secretary of State, in 
pursuance of s. 79, made certain regulations 
casting upon employers of workmen the duty 
of fencing floor-openings with a suitable guard 
rail & toe board or other efficient means : — 
Held : (1) the words “ temporarily used ” are 
not confined to the actual moment when the 
machinery is in use, but extend to the whole 
period during which the machinery is available 
for use in the constructional work, & there- 
fore that persons who had brought such 
machinery upon the premises were liable to 
conviction as the occupiers of a factory in 
respect of the death of a workman who fell 
through an unfenced shaft at a time when 
the mechanical hoist for which the shaft was 
made was not in use ; (2) the words 

“ employers of workmen ” imposed upon 
sub-contractors, engaged in laying floors in 
a building in course of erection, liability in 
respect of the death of one of their workmen 
who fell through an unguarded well hole which 
the sub-contractors had loft for a staircase in 
the construction of which the sub-contractors 
were not concerned. — Barnett v. Caxton 
Floors, Ltd., Butler v. Klbine Patent 
Fire Resisting Flooring Syndicate, Ltd. 
(1928), 140 L. T. 138 ; 93 J. P. 69 ; 46 T. L. R. 
141 ; 27 L. G, R. 27 ; 28 Cox, O. O. 558, D. C. 

158b. Electric crane.] — ^By para. 31 of the 

Building Regulations, 192(5, made under 
Factory & Workshop Act, 1901 (c. 22). 
which apply to aU premises on which 
machinery worked l)y steam, water or other 
mechanical power is temporarily used for the 
purpose of the construction of a building : 
“ Any part of the premises in which any 
person is habitually employed shall be 
covered in such a manner as to protect any 
person who is working in that part from being 
struck by any falling material or article.” 

Plif., a bricklayer, having been struck while 
at work on a building under leconstruction 
by bricks falling from a higher floor & thereby 
injured, claimed damages for negligence, as 
having been due to the breach of a statutoiy 
regulation — namely, para. 31 set out above. 
The county ct. judge dismissed the action 
on the ground that the scaflolding wliero the 
accident happened having only been in 
position for a day Sc a half, neither pltf. nor 
any other person was habitually employed 
there. On appeal : — Held : (1) “ mechanical 
power ” includes an electric crane ; (2) the 


regulation assumed that workmeii wcmld 
to move about from one part of the 
to another & imposed a duty Upou 
employers to afford protective cover 
failiug material in all parts of the btSldi^ 
where it might be required, for the benefit 
of any person who might be working the>rp^ 
Pltf. was therefore entitled to reoovei? 
damages for his injury .^Kearns v, OBW# 
Walker & Slater, Ltd., [1937] 1 K. B. ; 
[1938] 3 All E. K. 161 ; 106 L. J. K. B. Ifl ; 
155 L. T. 519 ; 52 T. L. K. 38 ; 80 Sol. Jo. 
854, C. A. 


180a. Regulations binding on ‘‘ employer of 

workman ” — Liability of sub-oontractor*] — 

Barnett v, Caxton Floors, Ltd., Butler 
v. Kleine Patent Fire Resisting Flooring 
Syndicate, Ltd., No. 163a, ante. 


180b. Extensive building site — House on site 

completed.] — Injuries were sustained by two 
workmen in the employ of resps., who were 
contractors engaged in the erection of a 
number of houses on a large area of unen- 
closed land. At one point on the building 
sit© was a mortar mill driven by a petrol 
engine, & there was also on the site a concrete 
mixer on wheels, which was moved about 
the site as occasion required. In the first 
case the workman injured himself while 
working on the roof of a house which had 
almost been completed. The mortar mill 
was 100 yds. distant from the house, & was 
not within its curtilage or precincts. In the 
second case the accident occurred in a com- 
pleted house from which the mortar mill was 
26 yds. & the concrete mixer about 400 yds. 
distant ; neither of these machines had any 
connection with the accident. In both cases 
the workmen were disabled for more than 
three days, but resps. did not send written 
notice to the inspector of the district. In- 
formations for failing to give notice were 
preferred against resps. under the Notice o1 
Accidents Act, 1906 (o. 63), as amended hy 
Workmen’s Compensation Act, 1923 (c. 42) 
The justices dismissed both informations 
Held ; (without deciding whether an ex* 
tensive building site may be a “ factory * 
within Factory & Workshop Act, 1903 
(c. 22), 8. 105 (1)), the question of the extent 
of ” premises on which machinery . . . i- 
temporarily used for the purpose of the con*: 
struction of a building ” was one of degree 
& therefore of fact ; <Sfc the justices had not 
misdirected themselves in bolding tliat a 
house on such a site, when completed, or 
nearly completed, became a separate s<*t ot 
premises, which could not be deemed to be a 
” factory ” within the Act.— r 
(W. J.), Sons & Cooke, Ltd., [1932] 1 K. B. 
723 ; 101 L. J. K. B. 805 ; 1 10 L. T. 30(> ; 90 
J. P. 66; 48T.L.K. 170; 30 L, C. K. 87, 1). C. 

180c. ‘‘ Habitually employed.”! Kkah^ r. (.er, 
Walker A Slatrh, I/ro., No. 153b, anfi. 
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Cases 186 — 211 a. English and Empibb Digest Supplebibnt. 

Part V. — Conditions as to Employment and Wages. 


186. Add, Annotation : — Refd. Stoke-on-Trent 
Revenue Officer v, Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Trac- 
tion Co., etc., etc. (1930), 99 L. J. K. B. 
428. 

190. After this case add : — 

.] — See Hairdressers* Barbers’ Shops 

(Sunday Closing) Act, 1930 (c. 36), s, 3. 

192. Add, Annotation: — As to (1) Consd. Ruther- 
ford V. Trust Houses, [1926] 1 K. B. 321. 

193. Add, Annotation : — As to (2) DIstd. Ruther- 
ford V, Trust Houses (1926), 89 J. P. Jo. 682. 

206a. Shops Act, 1913 (c. 24), s. 1. — 

Where the occupier of premises for the sale 
of refreshments, whether licensed for the sale 
of intoxicating liquor or not, elects under 
sect. 1 (1) of the above Act that instead of 
the provisions of Shops Act, 1912 (c. 3), s. 1, 
with regard to holidays, the provisions of 
sect. 1(1) (a), (b), (c) &; (d) of the above Act 
shall apply to shop assistants employed on 
the premises wholly or mainly in coimection 
with the sale of intoxicating liquors or re- 
freshments for consumption on the premises, 
he must be taken to elect to adopt the 
extended definition of shop assistant in 
sect. 1 (6) of the above Act, namely, that 
“ shop assistant ” includes “ all persons 
wholly or mainly employed in any capacity 
at the premises in connection with the 
business there carried on,” & he cannot 
afterwards be hoard to say that any person 


so employed is not a shop assistant. — 
RtjthbrtFORd V, TRUS^r Housms, Ltd., [1926] 
1 K. B. 321 ; 95 L. J. K. B. 371 ; 134 L. T. 
630; 90 J. P. 62; 42 T. L. R. 148; 24 
L. G. R. 245 ; 28 Cox, 0. C. 161, D. C. 

208. Before this case add ** See, now, Shops (Hours 
of Closing) Act, 1928 (c. 33).” 

211. Add, Annotation : — DIstd. Moore v, Tweedale, 
[1935] 2 K. B. 163. 

' 2ila. Failure to complete work in time 

Permanent hair-waving.] — On a day on which, 
by Shops Act, 1912 (c. 3), s. 4, & an Order 
made thereunder, a shop in the occupation 
of a hairdresser was required to be closed at 

I p.m., two customers attended at the shop 
by previous appointment for a hairdressing 
operation which would necessarily last for 
four hours more or less for the production of 
what was known as a “ permanent wave.” 
One of these customers arrived at the shop 
at 10.46 a.m., & in her case the operation 
began at that hour & continued until 2 p.m. 
The other customer arrived at the shop at 

II a.m., & in her case the operation began 
at that hour & continued until almost 4 p.m. : 
— Held : though the customers were served 
for the periods of time indicated after the 
hour at which the shop was required to be 
closed under above sect., yet, inasmuch as 
they were in the shop & being served before 
that hour, the cases came within the proviso 
to sub-sect. 7 of the sect., & the occupier 


PART V. SECT. 3, SUB-SECT. 1. 

q i, Aviomaiic vending Tnachine. 3 

— An antomfitlc vending machine 
attached to a telegraph pole in a public 
street Is not a “ shop ” within Shops & 
Offices Act, 1921-22. Qu, : the case 
of an automatic machine which 1 b part 
of a shop but which can be operated 
from out^de the shop. — Lichtfoot v. 
Hugh & G. K. Neill, Ltd., 11929] 
N. Z. L. R. 848.— N.Z. 

®k. Mealtimes — Interval for meals — 
WheQier part of hours of employment — 
Shops Act, 2 (c. 3), s. 1 (3) ^ Sched. 7. ] 
— IVo employees in a shop began 
work at 7 a.m. & stopped work at 
6.45 p.m. One of them was allowed 
away for dinner from 10.46 a.m. 
until 11.45 a.m., the other from 

2 p.m. to 3 p.m . approximately : — 
Held : although each of the employeea 
was away during part of the period 
11.30 to 2.30, their hours of employ- 
ment included those hours, & their 
employer had contravened the above 
Act by not allowing them an tntorral 
of three-quarters of an hour between 
those bouts. — H utohison v. Cum^ting, 
[19201 S. 0. (J.) 110.— SOOT. 

si. Failure to give annual holidays — 
Right of action for wages in lieu ,] — 
Under Shops Act, 1912, s. 21 (0), 
Sohed. V., on failure to comply with 
the provisions of that Sched. the 
occupier of the shop is guilty of an 
offence against the Act & is liable 
to tho i)enalty therein proscribed. 
The Sched. provides for an annual 
holiday for shop assistants without 
deduction from wages or salary. 
Pltf. brought a civil bill claiming the 
sum of £9 Os. Od., being the amount 
duo by deft, for four weeks wages in 
lieu of the holidays which he had not 
received : — Held : pltf. had a right 
of action for deft.'s breach of statutory 
duty to give him a fortnight’s holiday 
with full pay in each year &: this right 


was available in addition to the remedy 
for recovery of a penalty. — Reilly v. 
Moore, [1936] N. I. 196.— -IR. 

PART V. SECT. 3, SUB-SECT. 2.— A. 

e i, J — It, is unlawful for 

tho keeper of a shop in which goods of 
different classes, including fruit & 
vegetables, are kept for sale, to keep 
his shop open for the purpose of selling 
grocerloB during hours in which the 
sale of groceries is prohibited, although 
the same shop is used for the conduct 
of a “ furtive tea-room." & for tho sale 
of fruit &: vegetables, — Hunn v, 
Reynolds. 22 Tas. L, R. 64.— AUS. 

e ii. J — It^ ig lawful for tho 

keeper of a shop, in which goods of 
different classes are kept for sale, to 
keep such shop open for the bond fide 
conduct of a tea room during hours in 
which the sale of goods which are not 
exempted by Shops Act, 1925, is pro- 
hibited. — WEYMOura V. Shackcloth, 
22 Tas. L. R. 7.— AUS. 

f i, Meaning of ** open."] — A 

shop is open for trading when it is 
made aoocssible to customers for that 
purpose. — Devonish v. Porter, [1928J 
8. A. S. R. 296.— AUS. 

o i. .] — ^Where a municipal bye- 

law, e.g., one requiring shops to bo 
closed on certain afternoons, is in 
strict accordance with the powers 
conferred by the Act under which it 
was passed, it canuot be bold to bo 
invalid or unenforceable on tho ground 
that its provisions are unreaBonable, 
imcertain or oppressive. — ^Winnipeg 
JMebohandisebs, Ltd. v. Winnipeg 
city, [1936] 3 W. W, R. 530.— €AN. 

211 i. Customer in shop hefonre dosings 
hour — Failure to complete purchase in 
time — Shops {Early Closing) Act, 1920 
(c. .68), Sched. I, Art, 2 (1).]— An 
auctioneer, who had closed his premises 
to the publio at the appoint^ hour, 
but continued after that hour to con- 
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duct retail sales by auction to nersons 
who were already collected within the 
)remise8, was held rightly convicted, 
u respect that, while an auctioneer 
might complete any transaction which 
was in progress at the time of closing 
for the benefit of those then present, 
he was not entitled thereafter to put 
up further articles to auction. — 
Gordon v, Somerville, [1928] S. C. (J.) 
45.— SCOT. 

sf. Exemption — Sale of ** medical <t 
surgical appliances * * — Contraceptives, ] 
— A shopkeeper sold a rubber contra- 
ceptive to a customer after the closing 
hour. Such contraceptives are used 
to prevent conception & the communi- 
cation of disease, 8c their use is some- 
times advised by medical men. On 
the occasion of the sale the door of 
the shop was not looked, 8c entrance 
could be obtained by any one. A 
notice was exhibited stating that the 
shop was closed except for the sale of 
medical 8l surgical appliances. An 
assistant was In attendance to serve 
customers. The shopkeeper having 
been convicted of a contravention of 
Shops (Hours of Closing) Act, 1.928 
(o. 33), B. 1 : — Hdd : the oontraoentlve 
was a medioal or surgical appliance 
within Sched. I. of the Shops Act ; 

In order to comply with the pro- 
visions of the Act, it was not necessary 
for the shop to be closed in the physical 
sense, an Intimation that it was open 
only for the sale of permitted articles 
beii« sulHolent. Conviction quashed. 
—Wade v, Adair, [1933] S. C. (J.) 
28.— SCOT. 

8g. Application for hyedaw — Time for 
malHng ,] — The provlsdon that a muni- 
cipal council shall pass a bye-la\v within 
one month of application for early 
closing of shops, contained in Faotorv, 
Shop 8c Office BuUdlng Act, 1932, 
8. 85 (6), is directory onty * — ^ Gbbig 
8c Toronto, [1934] 4 D. L. R. 248 ; 
O. R. 514.— cAil* 



VoL XXIV.— Factories and Shops. 


was not guilty of an offence against the Act. — 
Moorb V. Twejbdale, [1935] 2 K. B. 163 ; 104 
L. J. K. B. 694 ; 163 L. T. 96 ; 99 J. P. 221 ; 
61 T. L. B. 437 ; 79 Sol. Jo. 288 ; 33 L. G. R, 
216 ; 30 Cox, C. C. 229, D. C. 

211b« Right of local authority to make closing 
order ** not being earlier than 8 o’clock ” — 
Order requiring closing at 7 o’olook-~£ffect 
of Shop (Hours of Closing) Act, 1928 (c. 88), 

8. 4.] — Held : a closing order under Shops 
Act, 1912 (c. 3), requiring sweet shops xo 
close at 7 p.m. was not saved by Shops 
(Hours of Closing) Act, 1928 (c. 33), s. 4, 
sinoe the provision fixing the closing hour 
at 7 p.m. was inconsistent with the special 
provision of the 1928 Act that a closing order 
in respect of such shops might fix an hour 
“not being earlier than 8 o’clock in the 
evening.” — Kenyon v. Street, [1931] 1 

K. B. 306 ; 100 L. J. K. B. 214 ; 144 L. T, 
403 ; 96 J. P. 36 ; 47 T. L. R. 107 ; 29 

L. G. R. 100 ; 29 Cox, 0. C. 227, D. C. 

229a. Silk weavers — Price variable with speed.] — 

It is no objection to a ticket delivered to a 
silk weaver under 8 & 9 Viet. c. 128, ss. 1, 2, 
that, by a condition annexed thereto, the 
price is made to vary according to the 
quickness with which the work is done & 
returned to the master, — Seddon v. Cocker 
(1861), 25 J. P. 196. 

238. Add, Citation : — previous proceedings, sub 
nom, Sha-RMAN v. Union Iron Works Co. 
(1852), 3 Car. & Kir. 298, N. P. 

286. Add, Annotation : — Refd. Pritchard v, James 
Clay (Wellington) (1925), 42 T. L. R. 139. 

261. Add, Annotations : — Consd. Kenyon v, Dar- 
wen Cotton Manufacturing Co., [1936] 1 
All E. R. 310. Distd. Penman v. Fife Coal 
Co., [1986] A. C. 45. Refd. Riversdale Mill 
Co. V, Hart (1926), 43 T. L. R. 73. 

263. Add, Annotations : — Apld. Jones v, Harris 
(1926), 43 T. L. R. 1. Consd. Hart v. Rivers 
dale Mill Co., [1928] 1 K. B. 176. Expld. & 
Distd. Sagar v, Ridehalgh & Son, Ltd., [1931] 
1 Ch. 310. Consd. Kenyon v, Darwen Cotton 
Manufacturing Co., [1936J 1 All E. R. 310; 
Penman v, Fife Coal Co., [1936] A. C. 45. 

264a. .] — Applt. was employed by resps. as a 

moulder of iron pipes upon piece work under 
an agreement by which applt. was to be paid 
6Jd. for a complete pipe free from defects, & 
other & smaller agreed prices for pipes de- 
fective in specified ways, e,g., 6Jd. for a pipe 
that was bent. These agreed prices were 
fixed at the time of applt. ’s employment. 
No notices containing the terms of the agree- 
ment were kept by reaps, as required by 
Truck Act, 1896 (c. 44), & no particulars in 
writing were supplied to applt. as required 
by that Act : — Held : the agreement was a 
clear attempt to evade the above Act. The 
workman was employed to make pipes of full 
length & free from defects, & in paying the 


smaller prices for defective pipes respS. 
making deductions “ for or in respect of bdd 
or negligent work or injury to the material® 
or other property of the employer.’*-^ 
Pritchard v, James Clay (Wellington)^ 
Ltd., [19261 1 K. B. 238 ; 95 L. J. K. B. lOT ; 
134 L. T. 244 ; 90 J. P. 15 ; 42 T. L. R. 139 ; 

70 Sol. Jo. 266 ; 28 Cox, C. C. 122, D. C. 

Annofntion Riversdale Mill Oo. v. Hart, [1927) 

1 K. B. C24. 

264b. .]— By order dated Mar. 8, 1897, the 

Secretary of State exempted from the pro- 
visions of Truck Act, 1896 (c. 44), persons 
engaged in the weaving of cotton in the 
county of Lancashire. Resp., a weaver of 
cotton in Lancashire employed by applts., 
was negligent in performing certain work &, 
in accordance with a custom which had long 
existed in the Lancashire trade, the em- 
ployers deducted a reasonable sum from the 
“ standard list ” rates of wages which had 
been agreed between the employers’ & 
workers’ organisations, as the remuneration 
for good, merchantable cloth, & paid her the 
balance as her wages : — Held : this deduction 
was not illegal as being in contravention of 
the Truck Acts. — Hart v, Riversdale Mux 
Co., [1928] 1 K. B. 176; 96 L. J. K.B. 691; 
137 L. T.364; 91 J. P. 135; 43 T. L. R. 396; 

71 Sol. Jo. 407, C. A. ; affg. S. C. suh nom, 
Riversdale Mill Co. v. Hart, [1927] 1 K. B. 
624, D. C. 

Annotation : — Apld. Sagrar v, Ridehalgh, H. & Son, Ltd. 

[19.31] 1 Ch. 310. 


264c. .] — Pltf. was a weaver in defts.* employ- 

ment & his wages were calculated on the 
amount & kind of cloth woven in each week 
in accordance with a uniform list of prices 
agreed between the employer’s & workmen’s 
unions. According to the list of prices, pltf. 
became entitled for the week ending Aug. 1, 
1928, after agreed deduction to a sum of 
£2 6s. Oid., but defts. only paid him 
£2 4:8, OJd., claiming the right to deduct Is. in 
respect of three yards of cloth woven with a 
faint rendering them unmerchantable. The 
evidence showed that it had been the practice 
of the mill for many years to make deductions 
for work not done with reasonable care <fe 
skill, the deductions not exceeding in amount 
the loss sustained by the employers & often 
not being exacted. A similar usage existed 
in the bulk of the mills carrying on the 
Lancashire weaving trade, though some of the 
Tnill owners were trying to do without deduc- 
tions : — Held : this practice was not rendered 
illegal by the Truck Act, 1831 (c. 37), s. 3, 
as it did not involve a deduction for bad 
work from ascertained wages, but a deduction 
for bad work made in calculating the wages. 
Sagar v, Ridehalgh (11.) <fc Son. J.td., 
[1931] 1 Ch. 310 ; 100 L. J. Ch. 220 ; 144 
L T. 480 ; 95 J. P. 42 ; 47 T. L. R. 180 ; 29 
L. G. R. 421, C. A. 


PART. V. SECT. S, 8UB.-SECT. 2.— B. 

g i, Trade of tobacconist carried 

on — No exemption if other trades 
carried oji.J — In sect. 222 of City Act, 
1934, which authorises bye-laws lor 
Wednesday afternoon closing of shops, 
the definition of shop,*^ In sub- 
sect. (11), excludes therefrom any 
place ** whore the only trade or business 
carried on is that of a tobacconist ” 
HeW; the exception applies only to 


those shops in which the trade of a 
tobacconist is the only trade, it docH 
not apply to shops in which in addition 
to tobacco articles not eonuoctea wiHi 

- are fjoid — It. 

I. [1936J 3 W. 

R. 33£— CAN. 

PART V. SECT. 6, SUB-SECT. 2. — 
B. (b). 

Debt owed to third paHy.]— 
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I Pltf., who was oini)loy<!cl by deft. 

indobteil to the VV. co. Deft., wit 
f consent of pltf., paid the am 
owing to the \V. co. out of pltf.'s wages. 
Pltf. subsequently sued to recover this 
amount on the gi'ound that the pay 
mont to the W. co. was a contra- 
I vontiou of the Truck Act : — Held : 
payment in such olrcumstonccf was 
iiui/ a contravention of Truck 
PiLBABKA OOPPEE PIBLD8, LTD. V, 

Neilsen (1980), W. A, L. R. 34.— AU8. 



Cases S^^a— 299. English and Empire Digest Supplement. 


275a. Deduotton of rent payable by father of em- 
ployee.}— Applt. was an oncost workman in 
reaps/ colliery. His father had been in 
reaps.' employment & was tenant of a house 
owned by them. The father ceased to be 
employed by resps., but remained tenant of 
the house, in which he lived with his family 
including applt. The father failed to pay 
the rent for the house, & resps. deducted the 
rent from applt.’s wages, applt. signing a 
written consent to the deduction in order to 
save the family from eviction. Applt. 
brought an action to recover sums amounting 
to £37 15.9. 4d., which he alleged were illegally 
deducted ; — Held : he was entitled to recover 
the sum claimed as the deductions were 
illegal, null void under Truck Act, 1831 
(c. 37), ss. 2, 3. — ^Penman v , Fife CoAii Oo., 
Ltd., [1936] A. C. 46 ; 104 L. J. P. O. 74 ; 
153 L. T. 261 ; 61 T. L. R. 494 ; 79 Sol. Jo. 
478, H. L. 

AnnotaHon : — Consd. Kenyon t>, Derwen Cotton Hann* 
faotnrlng Oo., Ltd., [1936] 1 AU E. R. 310. 

275b. Scheme for re-openlng factory — Employee’s 
shares — Payment by deduction from wages.] — 

Shortly after entering the employment of 
defts., pltf. signed two documents. One was 
an application to defts. to allot to her a 
number of shares in deft. co. Tlie other 
contained {inter alia) a request that “ you 
[the CO.] should deduct from my wages each 
week &; allocate towards payment for my 
shares the following amounts. . . . Similar 
applications & requests were later made in 


respect of further shares. For some weeks 
pltf. received her net wages in coin & an 
envelope containing the share subscription 
in coin, which was immediately handed back 
to defts. Thereafter pltf. was handed only 
the net amount & a receipt for the deductions 
made. Pltf. sued to recover the amoimt of 
her wages which had been applied in pay- 
ment of shares. Defts. counterclaimed the 
amount due in respect of unpaid instalments 
of shares: — Held: (1) the agreement that 
deductions should be made from pltf.’s wages 
was illegal rmder Truck Acts, & pltf. was 
entitled to recover the sum claimed, there 
being no distinction between the two methods 
employed for the deductions ; (2) the agree- 
ment to take pay for 8hai*es was not 
severable from the iQegal agreement relative 
to deductions, & the coimterclaim failed. — 
Kenyon v. Darwkn Cotton Mandpactuiiing 
Co., Ltd., [1936] 2 K. B. 193; [1936] 1 
All E. R. 310 ; i05 L. J. K. B. 342 ; 154 
L. T. 553 ; 52 T. L. R. 294 ; 80 Sol. Jo. 147, 
C. A. 

276. Add, Annotations : — Apld. Hart v, Riversdale 
MiU Co., [1928], 1 K. B. 176 ; Sagar v. Ride- 
haJgh & Son, Ltd., [1931] 1 Ch. 810. 

* 277. Add, Annotations : — Consd. Hart v, Riversdale 
Mill Co., [1928] 1 K. B. 170. Refd. Sagar v, 
Ridehalgh & Son, Ltd., [1931] 1 Ch. 310. 

279. Add, Annotation : — Refd. Sagar v, Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 


Part VI. — Administration and Penalties. 

299. Add, Annotations : — Refd. Atkinson v, L. & N. E. Ry. (1925), 42 T. L. R. 79 ; Flower v, Ebbw 
Vale Steel, Iron & Coal Co., [1934] 2 K. B. 132 ; Sowter v. Steel Barrel Co. (1935), 164 L. T. 85. 


PART VL SECT. 8. 

296 ii. .] — Reap, was charged 

with aelJlng certain non -exempted 
goods after prohibited hours. A com- 
plaint purporting to be for a similar 
ofConoe was laid against an employee ; 
this complaint was bad In law ; both 
complaints Inferentlally referred to 
the same transaction. The employee 
pleaded gruilty ; & thereupon the 

special ma^trate dismissed the com- 
plaint against the employer, the two 
complaints, by consent, being heard 


together. There was no evidence of a 
statutory defence provided by sect. 83 
of Early Closing Act that the employer 
bad used due diligence to enforce the 
provisions of the Act or that the 
offence had been committed without 
the employer’s knowledge, consent or 
connivance. There was, however, in 
the complaint against the employee an 
allegation that he had committed the 
act charged without the employer's 
knowledge, consent or connivance : — 
Meld : the dismissal of the complaint 
against the employer was wrong. — 


Ellis v. Northoote, Ltd., [1929] 
S. A. S. R. 40.— AUS. 

si. Proaecxdion by Chief Inspector of 
Factories — Liability aa fo costs.] — The 
Chief Inspector of Factories for 
Tasmania may quite properly prose- 
cute offences under Shops Act, 1925, In 
his olhoial capacity, & so long as he 
acts bond fide, he will not be ordered 
to pay dert.'s costs of an unsuccessful 
prosecution. — Rbtnolds v, Obmmell, 
22 Tas, L. R. 67.— AUS. 
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VoL XXIV. Cases 88— 16S. 


FAMILY ARRANGEMENTS. 


Part I. — Meaning 

38* Add* Annotation : — ^FoUd. Re Morton, Morton 
V. Morton, [1932] 1 Ch. 606. 

39. Add. Annotation : — ^Folld. Re Morton, Morton 
1 ?. Morton, [1932] 1 Oh. 605. 

89a. .] — A family arrangement for the division 

of an estate entered into in the absence or 
without the knowledge of one of the parties 
or persons interested in & affected thereby is 
not binding on any of the parties unless his 
concurrence is subsequiently obtained. 

On the death of W. without having made 
an effective wiU, & leaving his five brothers 
his next of kin, four of them joined with 
a niece in executing a deed of family arrange- 


and Formation. 

ment, whereby the niece, who had been 
living with W. & hk. wife, who predeceased 
him, & for whom W. desired to make pro- 
vision, was to be given an equal one-nfth 
share with the four brothers. The fifth 
brother T. was not a party to the deed, as at 
the date thereof he had not been heard of for 
over twelve years, & it was uncei*tain whether 
he was living or dead. Since the date of the 
deed the whereabouts of T. had been dis- 
covered, &; he refused to concur in it : — Held : 
the arrangement was not binding on any of 
the parties thereto. — Re Morton, Morton v. 
Morton, [1932] 1 Ch. 506 ; 101 L. J. Ch. 269 ; 
146 L. T. 627. 


Part II. — Validity and Effect. 

87. Add. Annotation: — Refd. Lancashire Loans, 164. Add. Annotation: — Retd. Parr v. A.-G., 
Ltd. V. Black, [1934] 1 K. B. 380. [1926] A. C. 239. 

165. Add. Annotation : — Consd. Re Carnarvon’s 
131. Add, Annotation : — Refd, Lancashire Loans, Chesterfield 8. E., Re Carnarvon’s Highclere 

Ltd. V. Black, [1934] 1 K. B. 880. S. E., [1927] 1 Ch. 138. 


PART 1. SECT. 3. 

32 11. .] — In the usual type of 

family arrangeraent, unless any item 
of property which is admitted by all 
the parties to belong: to one of them 
is allotted to another there is no 
“ exchange ” or other transfer of owner- 
ship. 

A binding family arrangement of 
this type can be made orally, & if 
made orally, no question of reristration 
arises. If such arrangement la fol- 
lowed by a writing containing reference 
to It, then the question is whether 
thereby the terms of the arrangement 
have been ** reduced to the form of a 
document,** i.e, formally recorded In 
a document with the puipose that they 
should be evidenced by that document, 
& that is a question of fact in each 
cose to be detwmined upon a consldora- 
tion of the nature & phraeeolonr of the 
writing & the droumstancoa in which 
&: ths purpose with which it is written. 
— Rajh Gopal V . Tulshi Ram (1928), 
I. h. R. 61 All. 79.— IND. 

PART II. SECT. 1. 

n 1, .] — SiDH Gopal V, Bihari 

tiAX. (1027). I. L. R. 60 All, 284.— IND. 


t i. ,3 — Where It Is proposed to 

substitute the trusts of a deed of 
family arrangement for those contained 
In a will of which probate has been 
granted to certain named exors. It Is 
proper to provide In such deed for the 
reletise of the said exors. from their 
obligations imdor the will & for the 
vesting of the property in the exors., 
or 1 q such person or persons as are to 
hold it, upon the trusts comprised in 
the deed ; & when the approval of the 
ot. is sought for such a deed, Sc when 
there are Infant beneficiaries, there 
should be evidence before the ot. from 
which it could properly be inferred 
that the deed Is beneficial to such 
Infants . — Re Snrujno, Snelltng v, 
Hanna, [1930] N, Z . Jo. R. 42G.— N.Z. 

PART II. SECT. 3, SUfi-SECT. 1. 

65 I. WTiat is svfflcicnt consideration.] 
— Held : a promise by a married man 
to abandon the Intention which he & 
his wife had formed of starting life 
elsewhere & to remain In the home- 
stead & build a house is sufficient con- 
sideration for tho promise of his uncles, 
aunt, & grandmother to give him 


100 acres of the homestead lands. — 
Robertson v. Robertson (1933), 6 
M. P. R. 370.— -CAN. 

PART II. SECT. 7. 

136 ii. .] — Hawkins v. 

Aolabsingkb, [1928 J 4 D. L. R. 188.— 

CAN. 


PART II. SECT. 8, SUB-SECT. 1. 

«a. Compromise between husband <t 
wife — Respecting wife^s property — Con- 
cealvient of fact by husband .] — Specific 
performance decreed of an agreement 
in tho English form made between 
husband &: wife, Armenian CH^iristians, 
In tho nature or a family compromise 
respecting tho wife’s separate property. 
In the answer of the wife it was 
alleged that property purchased by 
the husband had been concetUed by 
him from her when she executed the 
agreement : — Held : under the cir- 
cumstances, that fact even if proved, 
was not siifflolent to entitle the wife 
to treat the agreement as a nullity. — 
Gregory v. Cochrane (1800), 8 Moo. 
Ind. App. 275.— IND. 


FEDERAL CONSTITUTIONS. 

See Dkpekdenoies and Dominions. 
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Cases 6->56a. 


English and Empirs Digest Shtplement. 


FERRIES. 

Part I. — Definition and Nature of Ferries. 


6, Add, Annotation : — Generally^ Consd. Boume- 
mouth-Swanage Motor Road & Ferry Co. v, 
Harvey & Sons, [1930] A. C. 649. 

8, For the paragraph in the original volume sub- 
stitute the following paragraph : — 

•] — Hefts.* under a statute of 1791, built 

a toll* bridge in place of an ancient terrj on a 
public highway, & also approaches which by 
the Act were to be considered as part & parcel 
of the bridge. Pltfs., the county council, 
owned land adjoining one of the approaches 
& built a school on it. Defts. dem^ pltfs.’ 
right to free access to the school over the ap- 
proach : — Jffeld : as the old highway consisted 
of the approaches to the ferry plus the passage 
across the river, & the substituted highway 
consisted of the approaches to the bridge plus 
the bridge, & as the old approaches were 
highways to which owners would be entitled 
to access, the substituted approaches were 
highways by which adjoining owners had 
similar rights of access, & defts.’ claim was 
ill founded. — ^Yorkshire, East Riding, 
County Council v, Selby Bridge Co. op 
Proprietors, [1925] Ch. 841 ; 96 L J. Ch. 
86 ; 133 L. T. 628 ; 41 T. L. R. 602 ; 69 
Sol. Jo. 775 ; 23 L. G. R. 647. 

13a. Persons able to cross on foot 

at low water.] — Pltfs. were the owners of a 
ferry connecting the highway at South 
Benfleet with the highway at Canvey 


Island over a tidal creek which at low water 
could be traversed on foot & they sought to 
establish their right to an ancient ferry. 
They proved that as long as living memory 
went there had always been at this place a 
ferry with a uniform rate of charge during the 
day, though at night a different charge had 
been made, & at times during the 3 aight there 
had been refusal to carry passengers : — 
Held : there was evidence from which a 
presumption ought to be made of a grant in 
times gone by of a franchise ferry of which 
pltfs. were not in possession, & though 
there was evidence of acts which were not 
permissible by the owner of the ferry, & 
which were wrongful as between him So the 
public, such acts were due to ignorance of 
his rights, & were not sufficient to rebut the 
evidence of a franchise ferry. — Layzell v. 
Thompson (1926), 91 J. P. 89 ; 43 T. L. R. 
68 ; affd^ (1927), 96 L. J. Ch. 332, C. A. 

31a. ^ — The landing stage constructed 

in Poole Bfarbour at South Haven Point by 
the Bournemouth-Swanage Motor Road & 
Ferry Co. under their private Act of 1923 
is the private property of the co., So they are 
entitled to prevent any one from using it 
except in connection with their ferry So on 
payment of the appropriate tolls. — Bourne- 
MOUTH-SWANAGE MOTOR ROAD So FeRRY Co. 
V, Harvey So Sons (1930), 144 L. T. 132 ; 95 
J. P. 9; 47 T. L. R. 16 ; 29 L. G. R. 22, C. A. 


Part II. — Creation and 

34* Add, Annotations: — As to (3) Retd. Layzell v. 
Thompson (1926), 43 T. L. R. 58. As to (5) 
Consd. Bournemouth-Swanage Motor Road & 
Ferry Co. v, Harvey So Sons, [1930] A. C. 
549. 

85* Add, Annotations : — Consd* Bournemouth- 
Swanage Motor Road So Ferry Co. v, Harvey 
So Sons, [1930] A. C. 549. Retd. Layzell v, 
Thompson (1926), 43 T. L. R. 58. 

35a. .]— Layzell v. Thompson, No. 13a, 

ante, 

61. Add, Annotation : — As to (2) Refd. Layzell v. 
Thompson (1926), 43 T. L. R. 68. 

55a« Extent of right — Whether exclusive right of 
ferry — Construction of Act.] — By a private 
Act pltfs. were empowered to make So main- 
tain a motor road from South Haven Point 
in the parish of Studland in the county of 


Transfer of Ferries. 

Dorset to a public road leading from Studland 
to Swanage. By sect. 66 of the Act they 
were empowered to establish, maintain, work 
So use a ferry service for passengers, animals, 
vehicles So goods between the Sandbanks So 
South Haven Point within Poole Harbour. By 
sect. 62, passed for the protection of the Poole 
Harbour Comrs., pltfs. were required to 
establish or acquire So thereafter continuously 
work the ferry by means of a vessel propelled 
by steam on a chain cable system, So by sects. 
62, 97, passed for the benefit of certain land- 
owners, they were required to provide from 
seven o’clock in the forenoon when summer 
time should be in force So from eight o’clock 
in the forenoon at all other times of the year 
until one hour after sunset on every day a 
minimum hourly service of vessels from each 
shore. The two sects, contained provisions 


PART I. SECT, i, 

9 i, A franchise — Under licence from 
Crown .] — ^A ferry is a franchise, that 
no one oan erect without a licence 
from the Crown. It Is pMici juris. Sc 
when a ferry is erected, another cannot 
be erected without a Uccnoo ; the 
Crown has a remedy a quo warranto. 


Sc the former grantee has a remedy by 
action. — SiRAjaaNj Local Board 

(CBtATR>fAN) V, BUDHIflWAR PATNI 
(1930), I. L. R. 57 Calc. 1261.-010. 

PART II. SECT. 1, SUB-SECT. 1.— A. 

so. Extvnguiahment of right of owner 
of Icrwini.)— The general right of the 

66 


owner of land on either bank of a river 
to establish a ferry for profit must give 
way If it comes in competition with the 
grantee of the Government who has 
previously enjoyed a monopoly under 
hla grant. — Dhanpat Pandey v. Pas- 
put Pratap Sinoh (1981), I. L. R. ^3 
All. 764.— WD. 



enabling Poole Harbour Comrs, & the land- 
ownera respectively to exercise certain powers 
& rights in case pltfs. should cease working 
the ferry or fail to work it continuously & 
efficiently* They established a feiry service 
in accordance with these provisions ; — Held : 
the Act did not confer on pltfs* an exclusive 
right of ferry, & that they were not entitled 
to an injunction restraining defts., who for 
many years before the Act had in fact carried 


Vd. XXIV.— Fsrries. Case $5a — lSla« 

passengers between the Sandbanks & South 
Haven Point without claiming any franchise 
entitling them to do so, from carrying 
passengers bicycles & goods across the mout^ 
of Poole Harbour within or near the UmiiiB 
of pltfs.’ said ferry. — Bournkmoitth-Swan- 
AGE Motor Hoad & Perry Oo. v, Hakvby 
& Hons, [1930] A. C. 649 ; 09 L. J. Oh. 337 ; 
143 L. T. 313 ; 46 T. H R. 439 ; 23 L. G. B. 
361, H. L. 


Part III. — Rights, Duties and 

63. Add, Annotation: — As to (1) Refd. A.-G. v. 
Racecourse Betting Control Board, [1935] 

Ch. 34. 

65. Add, Annotations: — Refd. Layzell v. Thomp- 
son (1926), 43 T. L. R. 58 ; Bournemouth* 
Swanage Motor Road & Ferry Co. t. Harvey 
&; Sons, [1930] A. C. 649. 

66. Add. Annotations : — As to (1) Consd. Bourne* 

mouth-Swanage Motor Road <fc Ferry Co. 

V. Harvey Sons, [1930] A. C. 649. Generally^ 
Refd. Winsford Entertainments v. Winsford 
U. D. C. (1924), 23 L. G. R. 254 ; Yorkshire 
East Riding County Council v, Selby Bridge 
Co., [1925] Ch. 841 ; Bournemouth-Swanage 
Motor Road & Ferry Co. v. Harvey & Sons 
(No. 2) (1930), 144 L. T. 132. 

71a. Exemption from tolls — Crown.] — By a local 
Act of Parliament private landowners were 
authorised to establish & maintain a ferry 
service at Torpoint, Cornwall, across the river 
Tamar, <Sc to charge tolls for its use. Avoid- 
ance of the tolls by the running of any boat 
service for hire in competition with the ferry 
was penalised by the Act, but officers & other 87. 
servants of His Majesty were exempted from 
this provision, & their vessels were allowed 


Liabilities of Ferry Owner. 

free passage between the points served by 
the ferry. By another sect, of the Act, the 
ferry owners & their s accessors were exempted 
from the payment of rates & taxes in respect 
of the ferry. By Ferries (Acquisition by 
Ix)cal Authorities) Act, 1919 (c. 76), deft, 
council became the owners of the Torpoint 
ferry. a summons to determine what, 

if any, officers, men, or other persons in His 
Majesty’s service were entitled to be borne 
free of charge or toll, by the Torpoint ferry : 
— Held : the Crown’s general prerogative of 
exemption from the ipayment of tolls cannot 
be deemed to have been abandoned by im- 
plication, in respect of toUs created by any 
Act of Parliament, either (a) by reason 
merely of the* specific exemption in such Act 
of any class of His Majesty’s aervauts from 
the payment of tolls, nor (6) from the fact 
that the Crown has foregone or curtailed its 
rights in any other direction [e.g. that of 
imposing taxation) elsewhere in such Act. — 
A.-G. V. Cornwall County Council (1933), 
97 J. P. 281 ; 31 L. G. R. 864. 

Add, Annotation : — As to (2) Refd. Bourne- 
mouth -Swanage Motor Road & Ferry Co. v, 
Harvey & Sons, [1929] 1 Ch. 686. 


Part IV. — Disturbance of Ferries and Remedies Therefor, 


109. Add, Annotation : — Generally, Refd. Boume- 
mouth-Swanage Motor Road & Ferry Co. v, 
Harvey & Sons, [1929] 1 Ch. 686. 

160. Add, Annotations : — As to (1) Refd. Metcalfe 
V, Boyce, [1927] 1 K. B. 758. As to (3) Consd. 
Bournemouth-Swanage Motor Road & Ferry 


Co. V. Harvey Sons, [1929] 1 Ch. 086, 
Generally, Refd. Layzell v, Thompson (1926). 
43 T. L. R. 58. 

151a. .]— Layzell v, Thompson, No. 

13a, ante. 


PART IV. SECT. 2. SUB-SECT. 

»b. Proof of acquisition of termini 
sufficient — Proof of origin unnecessary. \ 
\ — IjQ an action by a railway oo. to 
interdict defender from oonreylngr 
passengers for hire across a ferry : — 
Held .• oonvoyanoes from the owners 
of the lands on either side of the ferry 
of their whole rlghte gave pursuers. 


in the absence of any rival title in 
favour of defender, a privfiA fade title 
to sue, without the necessity of 
averring on what their author’s titles 
were founded. — L ondon, Midland & 
Scottish Ry. Co. v. McDonald, [1924] 
S. C. 835.— SCOT. 

PART IV. SECT, 2, SUB-SECT. 4. 

«d. Right of ferry exercised by 


tiers.] — In an action l»y a, railway oo, 
) interdict dofoiider from conveyiniT 
assengors for hire acrosH a ferry - 
eld : a defence that piirnnerB had not 
tercised an exclusive right of ferry, 

1 respect that other persons had, 
ithout protest, ferried paesongers for 
Lre, was imdevant. — London, Mii^- 
kNP & Scorn SH If T. Co. V. M Donald, 
924] S. O. 835.~SCOT. 
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Part VI.— Taxation and Rating of Ferries. 

167* AM* Annotation : — Consd. Cadbury Bros., Ltd. v. Sinclair (1933), 103 L. J. K, B. 29. 


FIDELITY INSURANCE. 

See Insurance. 
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FISHERIES 


Part I. — In General. 


2. AM- Annotaiiona : — As io (2) ReM. Peech v. 
Best Q980), 99 L. J, K. B. 637. As io (3) 
Refd. Peech v. Best (1930), 99 L. J. K. B. 637. 

3. Add- AnnotaMon : — Comd. Peech v- Best 
(1930), 99 L. J. K. B. 637, 


Part 11. — Public 

29. AM. Annotation : — As to (2) Retd. The Pager- 60. 
nes, [1926] P. 186. 

57 

48. AM. Annotaiion : — Refd. Boumemouth- 

Swanage Motor Road A: Ferry Co. v. Harvey 
A Sons (No. 2) (1929), 94 J. P. 10 ; Williams- 
Elhs V. Cobb, [1935] 1 K. B. 310. 


AM. Annotations : — Expld. A FoUd. NichoUs 
V. Ely Beet Sugar Factory, [1931] 2 Oh. 84. 
Consd. Peech v. Best (1930), 99 L. J. K. B. 
537. Consd. Nicholis v. Ely Beet Sugar 
Factory, Ltd., [1936 J Ch. 343. Refd. Wenner 
V. Morris (1935), 79 Sol. Jo. 262. 


Fisheries. 

Add. Annotation : — Refd. The Harkaway, 
[1928] P. 199. 

Add. Annotations Consd. British Trawlers* 
Federation, Ltd. v. London A North Eastern 
Ry. Co., [1933] 2 K. B. 14. Refd. South 
Staffordshire Mines Drainage Comrs. v. 
Elwell (1927), 91 J. P. 153. 


Part ill. — Private Fisheries. 


111. AM. Annotation : — Refd. Secretary of State 
for India in Council v. Pourcar A Co. (1934), 
60 T. L. R. 241. 

173. AM. Annotation : — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 537. 


176. Add. Annotations : — Refd. Abrahams v. Mac- 
Fisheries, [1925] 2 K. B. 18; Roe r, Russell, 
[1928] 2 K. B. 117. 

176a. Fishing rights — Whether part of “ premises 
within Landlord A Tenant Act, 1927 (o. 36), 


PART II. SECT. 1, SUB-SECT. 1.— A. 

9 lii, — — Whether right to 

interfere wUh obstruction.] — Thoagh 
every subject has a common right of 
fishery In the sea, a person In possession 
of a weir built below low water mark 
may maintain trespass against a wrong- 
doer who interferes with his possession, 
though, as against the Crown, the weir 
was wrongfully there. — Wilson v. 
CODYRK & Allinoham: (1888), 27 
N. B. K. 320.-~CAN. 

20 i. Between high low water 

mark—Bffeci of grant of soil.] — The 
fact that the soil between high & low 
water marks has been granted does not 
Interfere with the public right of 
fishery. — W ilson e. Oopyeb & Allino- 
HAM (1888). 27 N, B. E. 320.— CAN. 

PART n. SECT. 1, SUB-SECT. 1.— B. 

40 1. Exclusion of public right — By 
private fishery — Oram by Crown.] — An 
exclusive right of fishery In public, 
tidal Sc navigable rivers may be 
granted by the Crown to private 
ludividuala. — A rjun Kaibarta v. 
Manoranjan Db Bhoxtmib: (1933), 
I. L. R. 81 Cal. 45.— IND. 

PART III, SECT. 1, SUB-SECT. 1.— B. 

109 il. Whether prescrip- 

tive right of fishing from old barms 
e^roisable from new banks.} — Whore 
the right of salmon-fishing had been 
oxeredsed from banks on tne bed of a 
river for more than forty years, but, 
from changes in the river, new banks 
bad been formed, one of which had 
existed for less than that i>eplod : — 
Held : the possession of the* fishings 
from this new bank was only an exer- 
cise of the right of fishing previously 
exercised from the former banks, the 
substantial right of fishing being the 
mattra? to be regarded A not the par- 
ticular stadons from whloh the right 
was exeroli^d.— Eabl op ZBTLand v. 


Tbnnbnt’s Trustees (1873), 11 Maeph. 
(Ot. of Seas.) 469 ; 45 Sc. Jur. 311.— 
SCOT, 

PART m. SECT. 1, SUB-SECT. B. 

180 i. Inland non-tidal lake — Land 
vested in Crown — Rights of owner or 
lessee of land extending to lalce .) — 
McDonald tj. Linton (N. B.), [19261 
3 D. L. E. 779.— CAN. 


PART III. SECT. 3, SUB-SECT. 1,— A. 

k i. .] — By the charter of the 

CJity of St. John, all the lands & 
waters within certain deilned UmitB, 
bounded by low water mark, were 
granted by the Crown to the city, 
with all the rights & privileges 
appurtenant thereto. Including fishing ; 
& to the freemen & Inhabitants of the 
city was granted the sole & exclusive 
privilege of fishing, A erecting weirs 
between high A low water marks : — 
Held : the exclusive right of fishing 
granted by the charter did not extend 
to any part of the sea shore beyond the 
bounds of the city, though it was 
within the harbour of St. John. — 
Wilson v. Codtrk A Ali^ikoham 
(1S88), 27 N. B. R. 320.— CAN. 

PART III. SECT. 8, SUB-SECT. 1.— B. 

164 xl. .1— Little v. 

MoYLKTt. [1929] I. R. 439.— IR. 


the validity ot the documentary title 
relied on, A further contended that, 
by the provisions of Magna Carta, 
the Crown was prohibited from grant- 
ing a several or sol© A exclusive fishery 
in the locus in quo in cose such was not 
exMlng in or before the year 1189, 
A any grant by the Crowd ooiitrair to 
the provisions aforesaid was null & 
void ; that a several or sole A exclusive 
fishery In the locus in quo in or b^re 
the year 1189 did not in fact exist, 
& WM not historically 
that the said dooumen^J of title A the 


historical evidence riven showed that 
the claim to a several or sole A exclusive 
fishery in the locus in ouo was modem 
in orlrin, A dated at the earliest from 
the times of Queen Elizabeth A King 
James I. : — Held ; there was nothing 
in the terms of Magna Carta, o. 16, or 
the writings of ancient lawyers, or the 
judgments in modern oases to support 
the proposition that, whether the 
several fishery was actually in the 
hands of the Crown at the time of the 
death of Henry 11., or In the hands of 
an assignee or feudatory of the Crown, 
or even of an intruder, the oririnal 
act of appropriation must have been 
effected by the Crown itself. — Moore 
V. A.-G., [1920J I. R. 191 ; revsd., 
[1934] I. R. 44.— IR. 


PART III. SECT. 3, SUB-SECT. 2. 

sb. Right of lessee to cut busfies along 
bank necessary for fishing •] — Pltf. by 
indenture under seal, leased to deft, 
for a term of years, with the right to 
renew, pltf.’s land on the E. Biver, 
G. County, for fishing purposes, with 
the right to enter A use the sumo in 
Buoh a way as might be neecssai’y for 
fishing in said river. Damages claimed 
by pltt. were for cutting bushes along 
the bank of the river: — Held: the 
burden of proof upon pltf., the 
right to fish from the bunk of the 
river Involved the right to do such 
cutting as was nceossary for that 
purpose.— McK ken v . Pattillo (1927), 
59 N. S. li. 452.— CAN. 


part III. SECT. 3, SUB-SECT. 3. 
sf. Under Fisheries Act — Effect .] — 
TTe-ld : the licences granted to pltf. 
under Fisheries Act gave him no several 
right of fishery, A be could not there- 
fore succeed in an action for interference 
with the fishery by pollution. — 
FiLLioN V. New Bbunswiok Inter- 
national Paper Oo., 119341 8 D. L. E, 
22 ; 8 M. P. R. 89.— CAN. 



Cases 176Br-868. 
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s. 5.] — Where an incorporeal right, such as a 
right of fishing, is demised along with 
corporeal hereditaments by the same lease, 
& the lessee uses both for the purpose of his 
trade or business, the incorporeal right is 
part of the “ premises within above sect. 
Therefore, on the expiration of such a lease, 
the lessee, if he can show that the compensa- 
tion for goodwill to which under the Act he 
would be entitled would not compensate him 
for the loss of goodwill if he removed to & 
carried on his trade or business in other 
premises, may require a new lease of the 
premises which shall include the incorporeal 
right demised by the original lease. — 
Whttlky V. Stumbles, [1930] A. C. 644 ; 99 

L. J. K. B. 618 ; 143 L. T. 441 ; 46 T. L. E. 
556 ; 74 Sol. Jo. 488, H. L. ; affg, S. C. 
8ub nom. Stumbles v, Whitlev, [1930] 1 
K. B. 393, C, A. 

278. Add Annotation : — Reid. Cleobury Mortimer 
Rural District Council v, Childe, [1938] 2 
K. B. 368. 

289. Add. Annotation : — Refd. Nicholls v. Ely 
Beet Sugar Factory, Ltd., [1936] Ch. 343. 

312a, & arrest of angler — Outside Umlts of 

fishery — Reasonable belief that angling within 
limits.] — Defts., servants of P,, apprehended 
pltf. while fishing in the night-time near the 
moiith of the river O., in Carnarvonshire, in 
which river P. had a several fishery. In an 
action of trespass for this arrest, defts. gave 
much evidence to show that P.’s fishery 
included the place where the pltf. was 
apprehended. The jury, however, defined 
the limits of the fishery so as to exclude that 
place by a few yards ; but they also found 
that P. & defts, believed that it included that 
place : — Held : defts. were entitled to the 
protection of the 7 & 8 Geo. 4, c. 29, ss. 35 
& 63. — Hughes v. Buokland (1846), 15 

M. & W. 346 ; 3 Dow. & L. 702 ; 16 L. J. Ex. 
233 ; 7 L. T. O. S. 91 ; 10 J. P. 726 ; 10 
Jut. 884 ; 153 E. E. 883. 

318. Add. Annotation : — Refd. Nicholls v. Ely 
Beet Sugar Factory, Ltd., [1936] Ch. 343. 


843a. No pecuniary damage.] — Pltf, was 

the owner of two several & exclusive fisheries 
in the River Ouse b9low Ely. Defts. carried 
on the business of beet sugar manufacturers 
at a factory abutting on the Ouse some miles 
above pltf.’s fisheries. Pltf. alleged that in 
the course of defts.’ manufacturing operations, 
& in particular from Sept. 1933, to Jan. 1934, 
following the beet harvest, large quantities 
of refuse A? effluent were discharged from the 
factory into the river, & by reason of that 
he had suffered damage & his fisheries had 
been prejudicially affected. He claimed an 
injunction accordingly & damages. At the 
hearing evidence was also given as to injury 
to the fisheries between Sept. 1934, & Jan. 
1935 : — Held : disturbance of a several 
fishery is an invasion of a legal right, & in such 
a case it is not necessary to prove pecunia|ry 
loss, but the injury to the legal right carries 
with it the right to damages ; but pltf, had 
failed to show that the injury to his fisheries 
had been caused by the acts of defts. — 
Nicholls v. Ely Beet Sugab Factory, 
Ltd., [1936] Ch. 343 ; 105 L. J. Ch. 279 ; 154 
L. T. 531 ; 80 Sol. Jo. 127, 0. A. 

353a. .J — In May & Oct. 1922, some dead 

fish were observed in a river, at a spot below 
that from which a drain-pipe leading from 
certain gasworks entered the river. Samples 
of the effluent from this pipe were taken on 
each occasion, which, on analysis, were found 
to contain matter highly poisonous to fish. 
The owner of the fishing rights over that part 
of the river affected commenced an action 
for an injunction & damages against the 
owners of the gasworks : — Held ; it was 
satisfactorily proved that the effluent from 
the gasworks was, on each occasion, the 
cause of the death of the fish, & pltf. was 
entitled to an injunction & damages. — 
Granby (Marquis) v. BAKEWELii Urban 
District Council (1923) 87 J. P, 106 ; 21 
L. G. R. 329. 

854. Add. Annotation : — Expld. & Distd. Nicholls 
V. Ely Beet Sugar Factory, Ltd., [1936] Ch. 
343. 


Part IV. — Fisheries in relation to Navigation. 

856. Add, Annotation: — Aa to (2) Refd. The i Otarama, [1927] P. 93. 

Carlgarth, The Otarama, [1027] P. 93. 368. Add. Annotation As to (2) Refd. The 

366. Add. Annotation : — Reid. The Carlgarth, The I Carlgarth, The Otarama, [1927] 1^, 93. 


PART in. sect. 8, SUB-SECT. 4. 

d I. Extent of rights acgtiired .] — 

Held : the right which may be acquired 
bjr possession of forty years on a want 
of salmon-dshlngs pertaining to lands 
situated on one side of a rlrer (a) is not 
limited to the fishings in that part of 
the river ?rhlch is ex adverso of the 
lands ; Sz (h) may extend to fishings 
beyond the medium fUum of the river, — 
Earl op Zetland t>. Tbnnent*s 
Trustees (1873), 11 U&cph. (Ct. of 
Sess.) 469 ; 45 Sc. Jur. Sll.—SCOT. 

PART m. SECT. 4, SUB-SECT. 2. 

sh. Own^erahip of land abutting on 


fiver — Tenant at will .] — A person in 
posaosslon ot land bordering on a non- 
tidal river, as a tenant at wiU of the 
owner, is entitled to be treated as a 
riparian owner, so far as regards the 
right of fishing. — Phair v. Venning 
(1882), 22 N. B. R. 362.— CAN. 

PART ni. SECT 5, SUB-SECT, 1.— A. 

in i* — — ,1 — Lfttls v. 

Motlett, 11929) I. R. 4^— IR. 

PART III. SECT, 6, SUB-SECT. 2.— C, 

c 1 . Centuries.] — ^Moore v. 

A.-G., (19293 I. R. 191.— IR. 


PART III, SECT. 7. 

286 i. Rigid of U)ay — <&! right to repair 
embankmems .] — Where right of fishery 
had been granted in respect of two 
pieces of land, smrounded on all sidet* 
by embankment, & described In the 
loose as “ h/teri jami Mkar — Held : 
the expression rights over fisheries ’ 
to be found In Bengal Tenancy Act, 
s. 193, includes, also, the user of land 
for the purpose of fishing or for the 
purpose of repairing embankments In 
the interest of fishing. — Nani Lal 
Mandal r. Prita Nath Ray (1929), 
I. L. R. 66 Calo. 1170.— IND. 
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Part V.— Statutory Enactments relating to Salmon and 

Freshwater Fisheries. 

887, Add, Annotation: — Refd. Forth Conservancy Board v, I. R. Comrs.» [1931] A. C. 640, 

Part VI. — Statutory Enactments relating to Salt Water 
Fisheries and Sea Fishing. 

485. Add, Annotation : — Refd. Everton v. Walker 1 497a. Jurisdiction of superintendent — When 

(1927), 137 L. T. 594. j arising.] — Pltfs,, who were tho owners of a 


PART V. SECT. 1, SUB-SECT. 2. 

0 i. Potver to restrict fishing for 

salmon — Riparian ovmers on non- 
tidal river.] — Puajr v. Venning (1882), 

22 N. B. 11. 362.— CAN. 

0 li. Riparian owners on 

estuary — Titles acquired prior to July, 
1807.] — Delaney v. McDonald (1883), 

23 N. B. R. 139.— CAN. 

PART V. SECT. 3. 

g i, To seise nets.] — Ontario 

Game & Fisheries Act, s. 6 (5), makes it 
the duty o< every overseer to seize all 
note used contrary to tho rejnilationa, 
& sect. 80 of the Dominion Act makes 
a similar provision ; by s. 5 of the 
Dominion Act the Governor In council 
is empowered to appoint fishery 
officers, & by order in council the 
Provincial officers are in substance 
made Dominion officers. — S ero v. 
GaDLT (1921), 60 O. L. H. 27; 64 
D. L. R. 327.— CAN. 


PART V. SECT. 5. SUB-SECT. 1.— 
D, (a). 

8k. Within two hundred yards of weir 
— Weir used for supplying water to mills, 
factories, or for navigation^ — Fisheries 
(Ir.) Act, 1860 (c. 88)^8. 37.] — Ireland 
V. Qutrke, [1928] I. R. 231.— IR. 

si. Keeping purse-seine open.] — H. v. 
McPherson (B. C.), [1929] 2 W. W. H. 
141 ; 51 Can. Grim. Gas. 419.— CAN. 

PART V. SECT. 6, SUB-SECT. 3. 

n I. .] — The owners of a 

bag-net fishery duly removed the 
leaders of their bag-nets during the 
weekly close time. In spite of this, 
they caught 165 salmon during eleven 
successive weekly close times : — Held 
the owners were guilty of a con- 
travention of Salmon Flshorios (Scot- 
land) Act, 1868 (c. 123), 8. 15 (2). 
In respect that compllauco with bvo- 
iaws did not avoid the duty of obsorvlug 
the statutory prohibition against 
fishing for or taking salmon during the 
weekly close time. — Aberdeen Har- 
bour C 0 MR 8 . V. Stott, [1927] S. C. (J.) 
35. — SCOT. 

PART V. SECT. 1, SUB-SECT. 1. 

sp. Election of conservators— Validity 
of proxy.] — A proxy to vote at the 
next election does not suflaolently 
“ specify ** the day of the meeting at 
which such proxy Is to be available 
within Stamp Act, 1870 (c. 97). s. 102 
(1).— R. V. M'Inerney (1891), 30 

L. R. It. 49.— ir. 

PART V. SECT. 6, SUB-SECT, 1. 

sr. Dviy to erect T'oting in tail race 
of mill — Although hanks of adjoining 
owner affected,] — Deft- was fined at 
petty sessions for failing to erect a 
grating or lattice across the toil race 
of his mil] at a point where the tall race 
TO:entere the river ** F.” Tho river 

F.” is a rivet In which there are 


salmon. For a certain distance before 
& at the point where the tall race re- 
enters this river it is bounded on both 
sides by lands that belong to an adjoin- 
ing owner, & not to the deft., the 
owner of the mill. There was no grating 
or lattice on the tail race where it 
diverged from or re-entered tho river : 
to construct the grating or lattice, it 
would be necessary to erect piers that 
would project into the banks, on the 
side of the tail race, the property of 
the adjoining owner. Deft, had started 
the necessary work of erecting the 
grating, but had abandoned it in conse- 
quence of the objection of the adjoin- 
ing owner to any trespass on his lands. 
Deft, had the use of tho tall race from 
the moment it left Ms own lands until 
it reached the river : — Held : deft, was 
imder a statutory obligation by 5 & 6 
Vlct. c. 106, 8. 76, to erect the grating 
oven though it entailed an inter- 
ference with the banks of the adjoining 
owner, — R. (Stewart) v. Recorder 
& JJ. FOB Londonderry, [1930] N. 1, 
104.— IR. 


PART V. SECT. 9. 

sw. Action against Crown servants — 
Jurisdiction of Excfiequer Court .] — At 
Livingstone’s Cove, Nova Scotia, is a 
breakwater owned by the reap., to 

S rovlde a shelter for boats of shallow 
raught. In this cove suppliant had 
set a salmon trap net under licence 
from the Department of Marine & 
Fisheries. Dredging operations were 
being oarried on in the vicinity of the 
breakwater by the Department of 
Public Works under the supervision 
& direction of one of Its officers. The 
tug A., hired by resp., whilst moving 
a loaded scow to the dumping grounds 
came into contact with suppliant’s 
net, seriously damaging the same. 
The action was to recover the value, 
or cost of repairing the net & the loas 
of the use thereof for about one month : 
— Held: the master & crew of the 
tug A,, the crow of the soow, & the 
master & crew of the dredge were 
servants of the Crown employed upon 
a public work within sect. l9o of 
Exchequer Ot. Act, & the ot. had 
jurisdiction to hear & entertain the 
action. On the evidence, the net in 
question was not an interference to 
navigation within sect. .33 of Fisheries 
Act, 1927, & the master of the tug 
A., was negli^nt In moving the scow 
as & when he did ; suppliant was 
entitled to damages for the injury 
caused to his net & damages for tho 
loss of the nse of his not. — MAf^oN v. 
R.. [1938] Ex. O. R. 1 ; affd., [1933] 
S. 0. R. 332 ; 4 D. L. R. 309.— CAN. 


PART VI. SECT. 1. SUB-SECT. 4. 

sz. Order to proceed to nearest port — 
Onus of proof as to port.] — The master 
of a trawler, who had refused to comply 
with a direction to procseed to Storno- 


way given by a British sea fishery 
officer, was charged with contravening 
Sea Fisheries Act, 1883 (c. 22), s. 14 (2). 
Stornoway was not the nearest port 
to the place whore the direction was 
given, & the prosecutor made no 
attempt to prove that it was the most 
convenient port : — Held : the fact 
that a sea fishery officer directed 
accused to go to Stornoway raised a 
strong presumption that tStornoway 
was the most convenient port within 
Sea Fisheries Act, 1883, s. 12 (8) ; it 
was opon to accused to rebut that 
presumption : &, as accused had not 
been allowed to cross-examine the 
prosecution witnesses on the question 
of convenience, it was impossible to 
hold that he ought to have been oon- 
vlctod. — ^Mackenzie v. Jinks, [1934] 
S. C. (J.) 48.— SCOT. 


PART VI. SECT. 2. SUB-SECT. 1.— A. 


r i. Grant of licence — Validity of 

regulations.]— Sect, 69a of the Fisheries 
Act provided, among other things ; 
that, under licence from the Minister a 
vessel registered as a British ship in 
Canada & owned by ** a Canadian or 
a Canadian co. with its principal place 
of business in O-nada,” is allowed to 
use an “ otter ” or other similar trawl. 
Moreover under this Statute, rules & 
regulations might be made by Order 
in Council, & the same were made 
providing that such licence could be 
granted only to Canadian built ” 
vessels. & that after Apr. 1932, none 
but such would be eligible for licence, 
& further providing that after Apr. 1, 
1930, a Uoence fee of one cent a pound 
on the fish caught should be payable. 
This fee In the case of deft, would 
amount to between $130,000 to 
$1 50,000 a year : — Held : as the 
regulations ignore the statutory limita- 
tion to British ships registered in 
Canada or owned by a Canadian, etc., 
& fix as the condition upon which the 
licence would issue that such ships bo 
Canadian built, & such condition being 
obviously beyond the scope of tho Act, 
& the delegated powers, such i-ogula- 
tions are ultra vires, unenforceable, null 
& void.— R. V. National i’isn Co., 
Ltd., [1931] Ex. C. 11. 75.— CAN. 


em. Prohibition against nse of nets — 
Accused cluirged as “ nvasUr or person 
in charge — No evidence that accused 
on hoard. ] — Held : aa there was no 
statutory provision making the master 
of a vesHOl liable, as such, for a eon- 
travontlon of the byedaw, &, as the 
byO'law might bo contravened i)y 
“ ary person,” the prosecutor was 
bound to prove that tho accused was on 
board the vessel at the time. — S hiach 
rFARQUHAR, 11929] S. C. (J.) 88.- 
SCOT. 


PART VI. SECT. 2. SUB-SECT. 1. — C. 

fo. ProhiMiion against use of crayfish 
pots— Condemnation of boat ^ api^- 
tenances — Failure to summon joint 



Cases 497ft-li08. English and Empire Digest Supplement. 


steam fishing boat, brought an action in the 
county ct. against deft., who was a member 
of the crew of the boat, claiming a sum as 
money lent by them to deft. Deft, alleged 
in defence that the sum claimed had been 
paid to him as wages ; further, that the 
county ct. had no jurisdiction, the question 
between the parties being a dispute con- 
cerning wages within Merchant Shipping 
Act, 1894 (c. 60), s. 887, which could only be 
de^t with by a superintendent thereunder. 
At the trial it was found as a fact that the 
sum claimed had been lent to deft., & that 
there was no real dispute concerning w^es : 
— Held: (1) the county ct. had jurisdiction 


to entertain the action notwithstanding the 
section, inasmuch as that ot. had all along had 
jurisdiction to entertain an action for money 
lent & the section did not either expressly or by 
implication exclude that jmdsdiction ; (2) the 
jurisdiction of the superintendent under the 
sect, did not arise until a party to the dispute 
called him to decide it, & here no party had 
called upon him to do so.--Stuele;y v, 
POWBIX, [1930] 1 K. B. 677 ; 99 L. J. K. B. 
197 ; 142 L. T. 484 ; 46 T. L. E. 286 ; XB 
Asp. M. L. 0. 97. 

497b. Jurisdiction of county court. 

r, Powell, No. 497a, ante. 


Part VII —Whale and Seal Fisheries. 

607. Add, Annotation: — Refd. The Humorous, 508. Add, Annotation: — Refd. The Humorous, 
The Mabel Vera, [1933] P. 109. The Mabel Vera, [1933] P. 109. 


owners. Fisheries Comrb. v. Bu’rroN , 
(1925), 21 Tas. L. R. 8.— AUS. 

PART VI. SECT. 4. SUB-SECT. 4. 

sp. Bounty — Time of service on ship-^ 
Reflations of DecetnlieT 10, 1897.]— 
Snow v, R. (1907), 11 Exob. 0, R. 164. 
-CAN. 

PART VI. SECT, 6, SUB-SECT. 1. 

hi. .]—(!) To justify an 

entry by a foreign fishing vessel Into 
CJanadlan territorial waters on the 
ground of stress of weather.** the 
weather must be such as to produce in 
the mind of a reasonably competent 
& skilful master, possessing courage & 
flrnmess, a well grounded bond fide 
apprehension that if he remains outside 
such waters he will put In jeopardy his 
vessel & cargo. In each case the 
queatlona whether the master fairly 
k honestly on reasonable ground 
believed it necessary to take shelter, 
& whether he exercised reasonable 
skill, oompetenoe & courage in the 
clroumstances, are questions of fact 
for the tribunal whose duty it is to 
find the facts. 

(2) The Convention of Oct. 20, 1818, 
between Groat Britain & the United 
States, respecting fisheries k boundary 
lines, did not apply to the I’aclfic 
waters so far as fisheries were con* 
conioci, k therefore could not be avail- 
able as justification for the entry In 
question.— The May v. K., [1931] 
S. C. R. 374 ; 3 D. L. R. 15.— CAN. 

h ii. .] — ( 1 ) 7o justify, as 

against incurrence of penalty under the 
Customs k Fisheries Protection Act, 
R, S. C., 1927, s. 10, a foreign fishing 
vessel entering Canadian territorial 
waters on the ground of ** stress of 
weather,** there must bo such a con- 
dition of atmosphere k sea as would 
produce in the mind of a reasonably 
competent k skilful mast;er, possessing 
courage k firmness, a weD groimdea 
bond fide apprehension that If be 
remains outside such waters he will 
put in Jeopardy his vessel & cargo. 


A want of bona fidea would abrogate 
any right or privilege to shelter given 
by the statute. Further, weaknesses 
in a vessel may be such, as instanced 
in certain respects in the present case, 
as, e.g,, glass of inetdequate thickness 
in pilot house windows a small height 
from the sea, constituting a special 
danpr from waves, that any distress 
arising from them should be deemed 
a distress created by the owner or 
master himself. 

(2) The Convention of Oct. 20, 1818. 
between Great Britain k the United 
States, respecting fleberios & botmdary 
lines, has no application to Canadian 
territorial waters on the Pacific Coast, 
so far as fisheries are concerned. Even 
if it had, deft, vessels could claim no 
privilege under it, as the only permission 
to take shelter in Canadian waters 
mven by the proviso to art. 1 thereof 
is permission to enter “ bays or 
harbours/* & the place where they 
were seiaed was not shown to be a bay 
or harbour.— The Queen City v, Ii., 
The Tidlie M. v, R. ; The Sunrise v. 

R. , (19311 S. C. R. 387 : [19311 3 
D. L. R, 147 ; affg„ 43 B. C, R. 494.— 
CAN. 

h iii. The N, S. entered 

the port of North Sydney, from the 
fishing groimdfl off Ingonish, N. S., 
for the alleged purpose of effecting 
repairs to her engines. On the same 
day, after effecting certain repairs & 
after clearing outwards, her master 
purchased 54 tons of ice from a local 
dealer, without licence or permit. 
The N, S. was shortly afterwards seized 
for an infraction of sect. 10 (c) of 
Customs k Fisheries Protection Act : 
— Held: though an American vessel 
may, under Ftsheries Treaty, 1818, 
enter a CJanadian port for the purpose 
of making repairs therein, this did not 
render lawful the act of her master 
in purchasing ice as aforesaid, con- 
trary to the provision of Customs k 
Fisheries Act, k the vessel was law- 
fully seized k forfeited.— R. v, Auxi- 
DIARY Fishing Schooner Natalie 

S. , (19321 Ex. C. R. 155.— CAN. 


PART VII. SECT. 2. 

b i. Division of proceeds-— 'Ship^ 

wrecked sailors on ^ard sealer .] — 
Connell v, Rorkb (1859), 4 Nfid. 
L. R. 394.— NFLD. ^ 


PART Vni. SECT, 1. 

a i. .] — Deft, was convicted 

by a district justice of an offence under 
fisheries Act, 1924, but the district 
JuBtioe omitted to order a forfeiture 
of the fish as required by the Act 
Held: the omistdon Invalidated the 
conviction, — Tangney v, Kerry 
County District Justice, [1928] 
I. R. 368.— IR. 

ail. ^-.]— O’S. was also con- 

victed at the same time on another 
summons for unlawfully using a net 
for the purpose of taking salmon or 
trout in the said tidal waters without 
being duly licensed, contrary to 13 k 
14 Viet. 0 , 88, s. 12. That section pro- 
vides for such offence a pecuniary 
penalty, k also the forfeiture of the 
not used. The district justice *8 con- 
viction on this summons did not order 
the forfeiture of the net. It was the 
same net the forfeiture of which was 
ordered by the justice in the other 
conviction ; — Held : the conviction 
was bad for not ordering the forfeiture 
of the net, notwithstanding the fact 
that its forfeiture was ordered by the 
otlier conviction. — The state 
(O’Sullivan) v. Circuit Court Judge 
OF Cork, [19311 1. R- 733.— IR. 

sg. Fishing quahangs withoui licence.] 
—Fine for fishing quahangs without a 
licence reduced bemuse of mitigating 
ciroumfitaneofl. — G illis v. R., [19363 1 
D. L, R. 769 ; 65 Con. 0. 0. 127.— CAN. 


PART VIII. SECT. 6. 

626 i. General rule — Jurisdiction 
ousted,}— TU (Moore) v. O’Hanrahan, 
[1927] I. R. 400.— IR. 

m i. .]— R.n. Harran (1912), 21 

0. W. R. 951; 8 0* IV. N, 1107 ; 3 
D. L. R. 758,— CAN. 



V(^ XXV. Cases 76 — ^218a. 


FOOD AND DRUGS. 


Part II. — Adulteration and Impoverishment. 

of Food <Sh Drugs Acte, 1875-1027, are consolidated by Food cfc Drugs {Adulteration) Act, 

1928 (c. 31). 


76. Add. Annotation : — ^FoUd* Bowker v, Wood- 
rofte, Bowker v. Premier Drug Co. (1027), 96 
L. J. K. B. 750. 

7S. Add. Annotation : — As to (2) Apld, Bowker v. 
Woodroffe, Bowker v. Premier Drug Co, 
(1927). 96 L. J, K. B. 750. 

78a. — ( 1 ) Where a person is charged 

with selling to the prejudice of a purclxaser an 
article of food which is not of the nature, 
substance <fe quality demanded, & the article 
is one for which there is no recognised 
standard of quality, it is the duty of the ct. 
to fix a standard, in the sense of having regard 
to a minimum below which the article must 
be regarded os deficient. 

(2) Where an analyst expresses in a 
certificate an opinion as to the quality or 
genuineness of an article, the ct. must accept 
it, if uncontradicted. 

(3) A wholesale merchant cannot be con- 
victed of aiding & abetting a retailer, if the 
wholesaler was not present when the retail 
sale complained of took place, nor if there is 
no evidence that he knew the composition 
of the article. — Bowker v. Woodroffe, 
Bowker v. Premier Drug Co., [19281 1 

K. B. 217 ; 96 L. J. K. B. 750 ; 137 L. T. 
347; 91 J. P, 118, 43 T. L, R. 510; 25 

L. G. R. 300 ; 28 Cox, C. C. 397, D. O. 
Annotation: — As to (3) Refd. Gough v, Rees (1929), 46 

T. L. R. 103. 

98a. Liability of wholesaler — Sale by retailer.] — 

Bowker v. Woodroffe, Bowker v. Premier 
Drug Co., No. 78a, ante. 

101. Add. Annotation: — As to (1) Held. Orpen v. 
Haymarket Capitol, Ltd. (1931), 145 L. T. 
614. 

135, Add. Citaiions : — 23 L. G. R. 15 ; 27 Cox, 
C C 672 

140. Add. Citations 23 L, G. R. 22 ; 27 Cox* 
C. C. 678, D. C. 

Add. Annotation: — As to (2) Refd. Preston 
V. Grant (1924), 94 L. J. K. B. 125. 

147. Add. Annotation : — As to (1) Refd. Bowker v. 
Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 750. 

148. Add. Annotation : — Refd. Bowker v. Wood- 
roffe, Bowker v. Premier Drug Co. (1927), 
96 L. J. K. B. 760. 


150. Add. Annotation : — As to (1) Consd. Bowker 
V. Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 750. 

150a. Absence of recognised standard.]— 

Bowker v. Woodroffe, Bowker v. Premier 
Drug Go,, No, 78a, ante. 

169a. Vinegar.] — Preston v. Jackson (1928), 73 
Sol. Jo. 712. 

174. Add. Annotation : — ^FoUd. Bridges r. Griffin, 
[1926] 2 K. B. 233, 

187. After this case insert ** Addition of colouring 
matter to milk.] — See No. 218a, 

198. Add. Annotation : — Refd. Woolwnrth & Co. 
V. Potiier (1935), 33 L. G. R. 527. 

217a. Warranty on order form — Order form re- 
tained by seller,] — By Pood & Drugs (Adul- 
teration) Act, 1928 (c. 31), s. 29 (1), it is a 
defence on a prosecution for soiling drugs not 
of the natuj‘e, substam^e or quality denianded 
by the purchaser for deft, to prove (hat he 
purchased the drugs as being of the nature, 
substance & quality so demanded &: with a 
written warranty to that effect & tJiat he had 
no reason to believe at the time he sold t.he 
dinigs that they were otl)erwise, & that ho 
sold them in the same state as wlitui he bought 
them. Applts. gave an order for dinigs on 
an order form specifying that the goods were 
ordered on the condition that the suppliers 
warranted them to be of the nature, sub- 
stance & quality described in the order. The 
suppliers placed their initials on the order 
form & in due course delivered the goods, 
retaining the order form in their own pos- 
session : — Held : the initialled order form 
was a written warranty vathin sect. 29 (1), 
notwithstanding that it did not come into 
the possession of apiilts. until after the 
prosecution had been instituted. — ^Wool- 
worth (F. W.) & Co., Ltd. v. Pottier (19.35), 
80 Sol. Jo. Ill ; 33 L. G. R. 527, D. C. 

218a. Milk adulterated with colouring matter.] 

— The defence that he purchased the m Ok 
with a written warranty is not available 
to a vendor of milk adulterated by the 
addition of colouring matter contrary to 
Milk & Dairies (Amendment) Act, 1922 
(c. 64), B. 4, which neither includes such a 


PART IL SECT. 2, SUB-SECT. 4,— 
B. (0). 

r i, ^.3 — Under the Sale of Food 

& Drugs Aoia the oertldcate of a publio 
ancOyOT is primd fade but not oon- 
olusivo evidenoe.—ToDD v. Ooohbanb 
(X 9bl), 38 Sc. L. R, 801.— SOOT. 

PART IL SECT. 3, SUB-SECT. 3.— 
B. (t). 

lOl tt. Soto bv sermnt or 

aaeni(.]— ‘To prove a limited oo. guilty 
of the oSenoe seUinfiT on article 
which doea not conform with the 
ngolations made under Food Sc 
Drugs Act, 1908. it must be shown 
that the sale was made on its behaff 
by a servant or ag ent who bad 
authority to seU. mere a was 
xo^e' by a servant who had no 


authority to seU anything. It was held 
that the sale did not constitute an 
ojffence by the oo. — M itton v. R. G. 
Look & Oo.. Ltd., (19281 S. A. S. R. 
444.— AUS. 

PART IL SECT. 8, SUB-SECT. 8.— 
O. (a). 

110 IIL Whether yroperty passed 

---Food db Drugs Act, 1908, ss. 5, 22. J— 
Walters v. Mitton, [19261 S. A. S. R. 
261.— AUS. 

PART IL SECT. 3, SUB-SKOT. 8.— 
C. (b) iv. 

142 I. Notice not seen by pur- 

chaser-— Onm of Whom an 

article of food expo^ for beam a 
iabel Indicating that it does oot con- 
form to the statutory standard of 


genuineness: — Held: tbe neller nuisj 
prove that the of the label 

wore brought to tbo notice of <.be pnr- 
ohaser. — Pattuiwov v . FI^ dlay, 
[192.')] S. 0. (J.) SCOT. 

PART II. SEC'L 3.^ ^SUB-SECT. 3.— 

sd Coffee,. ] — K . b a vi ng asked accu^d 
f jr ooffeo, received a mixt^* contaimug 
at least 67 per cent, of chicory. ben 
he asked for cofCce K. expected to get 
an addition of cbiooiy aceorcling to 
commercial usage • wbat K. 

got was substantially ohiooi^ contain- 
ing an addition of some coffee, & the 
commodity was not of the nature, 
substance & quality demoded,— 
MooDLBT V. R, (1927), 48 N. L. R. 
396.— S. AP, 



Cases 218a— 414a. Enqissh and Empibe Digest Supplement. 


defence nor contains any provision that it 
is to be read with any Act containing such 
a defence. — Rebman v, Knapp (1925), 134 
L. T. 224; 90 J. P. 7 ; 42 T, L. R. 131 ; 24 
L. G. R. 42 ; 28 Oox, C. 0. 117, D, O. 

243a. What amounts to.] — Applts., who manu- 
factured an article called R.*s rum & 
butter toffee,** supplied it to a confectioner 
with a warranty, & on analysis it was found 
to contain rum & butter, & coconut fat. 
On a summons against applts. for giving a 
false warranty there was evidence that 
toffee made partly with coconut fat had been 
sold for years as ** rum & butter toffee.** 
The justices convicted applts. ; — Held : the 
description “ butter toffee ** implied that no 
fat, except butter, was used in the manu- 
facture, & the con\dction must be aflarmed. — 
Riley Brothers (Halifax), Ltd. v. Hallt- 
MOND (1927), 44 T. L. R. 238, D, 0. 

261a. Proceedings against previous seller — 

Previous analysis before proceedings against 
retailer.] — An inspector appointed under the 
Sale of Pood & Drugs Acts bought a sam^e 
of ground ginger from a retaO shop. He 
complied with the provisions of Pood & 
Drugs (Adulteration) Act, 1928 (c. 31), s. 18, 
with regard to the division of the sample into 
three parts, delivering one part to the seller 
& having an analysis made. Upon analysis 
the ground ginger was found to contain an 
added preservative, contrary to the pro- 
visions of the Public Health (Preservatives, 
etc., in Pood) Regulations, 1925. The 
retailer was convicted upon an information 


charging him with' the sale of the ground 
gmger to the prejudice of the purchaser under 
Food & Drugs (Adulteration) Act, 1928 (c. 31 ), 
s. 2. Subsejiuently, proceedings were com- 
menced against the previous seller of the 
ground ginger for wilfully neglecting to obey 
the Public Health (Preservatives, etc., in 
Food) Regulations, 1926, by selling the 
ground ginger to the retailer. No further 
sample was taken of the ground ginger & no 
further analysis made. No part of the 
sample that was taken in the first instance 
was sent to the previous seller of the ground 
ginger. The magistrate refused to convict 
on the ground that the provisions of sect. 18 
of 1928 Act had not been complied with : — 
Held : the magistrate was wrong in holding 
that compliance with the formalities pre- 
scribed by sect. 18 of 1928 Act was a con- 
dition precedent to the institution of pro- 
ceedings against the previous seller for a 
sale to which art. 7 of the Regulations of 
1926 applied. When the formalities pre- 
scribed by sect. 18 of 1928 Act with regard 
to taking of sample, division & analysis had 
been complied with in proceedings as between 
the purchaser & the retailer, there was no 
necessity for those formalities to be repeated 
when proceeding were subsequently taken 
against the previous seller under art. 7 of the 
Regulations of 1926. — Twynham v. Bad- 
cook, [1932] 2 K. B. 549 ; 101 L. J. K. B. 765 ; 
147 L. T. 36 ; 96 J. P. 219 ; 48 T. L. R. 389 ; 
30 L. G. R. 239 ; 29 Cox, C. C. 448. 

283. Add, Annotation : — Aa to (3) Retd. Conn v, 
Turnbull (1926), 89 J. P. Jo. 300. 


Part Mi. — Sale of Unwholesome Food. 

358. Add. Annotation : — Reid. Prome United Breweries Co. v. Bath JJ., [1926] A. C. 686, 


Part V. — Particular Articles of Food. 


414a. Exposure for sale — What amounts to.] — A 

baker was delivering bread from an open car ; 
after completing his roimd, while he was on 
his way back to the bakehouse, he was 


stopped by an inspector, who weighed the 
remaining loaves & found a deficiency : — 
Held : there was both an offering & an ex- 
posure for sale of the bread left in the car, 


PART II. SECT. 6. SUB-SECT. 1.— A 

0 I. .] — Where, under 

Food & Drugrs Act, 1899 (o. 51), s. 2, the 
Local Govt. Board, or Board of Agri- 
culture, through their officer, procure 
samples of an article of food (e.g. 
margarine) for analysis, &: communi- 
cate the certified result of the analysis, 
when made, to the secretary of the 
local authority, the secretary of the 
local authority may, without any 
special resolution, transmit such certi- 
ficate to the insp^or appointed under 
Food & Drugs Act, 1875 (c. 13) ; & 
he without antecedent authorisation 
may prooeed in his own name to 
prosecute for any penalties to whioh the 
vendor may be liable. — Connor v. 
ButUN, [1902] 2 I. R. 669.— IR. 

PART II. SECT. 6, SUB-SECT. 4.— A. 

sf. When returnable — Under HeaUh 
Act, 1919, 8. 262 (d).] — The provision 
in above section, that where any 
moseontloD or prooeoding under 
Part XII. of the Act relates to any 
food, drug or substance, the summons 


** shall not be made returnable In less 
than fourteen days from the day on 
which it is served,*' means that such 
summons Is to be ** returnable in not 
less than fourteen clear days ** from 
such date. — Downes v. E^kshnet, 
[1928] V. L. R. 64 ; [1928] Argus L. R. 
6.— AUS. 

PART III. SECT. 2, SUB-SECT. 1.— D. 

] i. Supply of milk to hoarders 

by hoarding -houee keeper.] — The supply- 
ing of milk by a boarding-house keeper 
to boarders for use with meals does not 
constitute a sale within the meaning 
of the Pure Pood Act, 1908. — Patton 
V. Mould (1931), 48 N. S. W. W. N. 
158.— AUS. 

flg. Article sold — Mens rea — Whether 
knowledge of disease necessary .) — Held / 
there was no evidenoe on which the 
magistrate could find that deft, sold 
meat affected by tuberculosis, knowing 
at the time that it was so affected, & 
the conviotJon should be quashed. — 
Dixon c. Sbiler, Ex p, Seiler, [1928] 
S. R. C. 93.— AUS. 

6 


EPARTAV.ISECT. 2, SUB-SECT. 6. 

si. Exposure of several loaves — 
Whether separaie offences,] — Sale of 
Food (Weights & Measures) Act, 1926, 
s. 3, enacts that “a person shall not 
... in exposing or offering any article 
of food for sale, medee any misrepre- 
sentation ... or commit any other 
act calculated to mislead the purchaser 
or prospective purchaser, as to the 
weight or measure of the article." 
Sect. 11 (3) renders a person con- 
travening sect. 3 liable to a fine not 
exceeding in the cjase of a first offence 
five pounds " : — Held : in the case of 
a first offence, a shopkeeper, who had 
exposed for sale at the same place & 
time twenty-five loaves defloient in 
weight, had committed not one, hut 
twenty-five offences, for each of 
w'hioh he could be penalised, &, accord- 
ingly, a penalty of ^25 imposed by the 
magistrate was within his powers. 
Semble : in the circumstances, each of 
tbe offences would fall to be regarded 
as a first offence. — ^Montrose Co- 
operative SooiETT V. Marr, [1936] 
S. 0. (L) 69.— SCOT. 
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since, when the journey started, it was 
uncertain which, if any, loaves would remain 
unsold, & they were taken for the purpose of 
being sold if customers required them. — 
Keating v, Hoawoop (1926), 135 L. T. 29; 
90 J. P. 141 ; 42 T. L. R. 472 ; 24 L. G, B. 
802 ; 28 Cox, O. C. 198, D. C. 

439a. Protection of employer under Sale of Pood 
(Weights & Measures) Act, 1926 (c. 68) — 
When apphcaWe.] — (1) Held: the language 
of Sale of Food (Weights & Measures) Act, 
1926 (c. 63), s. 12 (2), has no relation & do^ 
not apply to a case where a defect of deft. *8 
machmery or a default of an employee under 
deft.'s control is the cause of the deficiency. 
This sub-sect, deals with the case where the 
deficiency is due to a bond fide mistake or 
accident or other causes beyond deft.’s 
control, that is to say, not with negligence or 
other conduct of deft.’s servants or other 
persons under his control. In such a case 
deft, may avail himself of the provisions of 
sect. 12 (5) if he satisfies the provisions of 
that sub-sect., by having any other person, 
including an employee, whom he charges as 
the actual offender, brought before the ct. 

(2) On the question whether proceedings 
against defts. for contravening this sub-sect, 
were “ proceedings under this Act in respect 
of an alleged deficiency of weight ” within 
sect. 12 (2), whilst Lord Hewart, C.J., did 
not express a decided opinion, one way or 
the other, AvoRY, J., expressed the view 
that proceedings under sect. 6 (2) of the Act 
were in respect of an alleged deficiency of 
weight, & Talbot, J., expressed an opinion 
to the contrary. 

(3) On proceedings against bakers under 
sect. 6 (2) of the Act defts. duly laid an 
information against one of their employees 
under sect. 12 (5) ; having hiin brought 
before the ct. as the actual offender & 
tendering evidence in order to prove that 
they had used due diligence to enforce the 
execution of the Act, & that their employee 
had committed the offence without their 
consent, connivance, or wilful default. At 
petty sessions, the information against the 
employee was dismissed, but defts, were 
convicted. Defts. appealed to Quarter 
Sessions :--Held : the Ct. of Quarter Sessions 
had no power to exempt defts. from any 
penalty under sect. 12 (6) on the ground 
(per Lord Hewart, C.J., & Talbot, J.) that 
having regard to the fact that the employee 
had been acquitted at petty sessions, it was 
not open to defts. to contend at Quarter 
Sessions that the employee was wrongly 
acquitted, & on the ground (per Avory, J.) 
that, in any case on the facts the employee 
charged was not the actual offender within 
the sub-sect.— Walkling, Ltd. v. Robinson 
(1930), 99 L. J. K. B. 171 ; 143 L. T. lOb, 
106 ; 94 J. P. 73 ; 46 T. L. R. 151 ; 28 
L. G. B. 88 ; (1929), 29 Cox, 0. 0. 131. 

An7iotaHon8:—A8to (2) Distd. Wolflnden v. Oliver (1982), 90 
J P. 202. Consd, Cave v, Dudley Oo -operative Society, 
tVs 98 J. P. 265. As to (3) Consd. Hammett 

(i C ),m p Ciribb, Hammftt (R: 6,), Ltd. r. Beldam 
}l931);'47 T. L. R. 623. 

4391 ), Exercise of due diligence by 

employer — Question of fact*] — (1) Whe^ an 
employer who is charged with an offence 
ag^nst the Sale of Pood (Weights & Measures) 
Act, 1926 (c. 63), brings another person 
before the ct. under sect. 12 (6), as bemg the 


actual offender, the question whether the 
employer has used due diligence to enforce 
the execution of the Act is one of fact & not 
of law. (2) The result of compliance with 
sect. 12 (5) is tliat both the employer dc the 
other person are convicted, hut that the 
latter alone is liable to any penalty, (3) Qu, : 
whether in a case where the justices have 
convicted the employer & have refused to 
convict the actual offender, the employer 
may not appeal to quarter sessions. Walkling ^ 
Ltd. v. Robinson, No. 439a, is no authority to 
the contrary, since in that case the employee 
was found as a fact not to be the actual 
offender, & an appeal would have involved 
the allegation that he was wrongly acquitted. 
— Hammett (R. C.). Ltd. v. Crabb, Ham- 
mett (R. C.),LTD.r. Beldam (1931), 145 L. T. 
638 ; 95 J. P. 180 ; 47 T. L. R. 623 ; 29 L. G. R. 
616 ; 29 Cox, C. 0. 364, D. C. 

Annotation : — As to (1) Consd. R. C. Hammett, Ltd, v. 

London (3onnty Council (1933), 49 T. L. It. 209. 


4390 . PaUure of branch manager to 

exercise due diligence.] — Applts., a co. owning 
a large number of butchers’ shops, were 
charged with an offence at one of their shops 
under Sale of Pood (Weights & Measures) 
Act, 1920 (c. 63), s. 6 (2). They brought 
before the ct. as the actual offender one P., 
a salesman employed at the shop. Applts. 
were convicted, & the summons against P. 
was dismissed. On appeal quarter sessions 
found that B.. the manager of the branch, 
had not exercised due diligence to enforce 
the execution of the Act, but that in all other 
respects applts. had exercised due diligence. 
They held that the manager’s failure was the 
failure of applts., & dismissed the appeal : — 
Held : quarter sessions were entitled so to 
hold. 

Qu. : whether an appeal lay to quarter 
sessions. — Hammett (R. C.), Ltd. v. London 
County Council (1933), 97 J. P. 105; 49 
T. L. R. 209 ; 31 L, G. R. 155, D. C. 


439 ( 1 , Effect of compliance with sect. 12.] — 

Hammett (R. C.), Ltd. v. Crabb, Hammett 
(R. 0.), Ltd. v. Beldam, No. 439b, ante. 

439 e^ What are “ proceedings in respect of an 

alleged deficiency of weight’* — Proceedings 
under Sale of Food (Weights & Measures) Act, 
1926 (c. 63), s. 6 (2).]— Walkling, Ltd. v. 
Robinson, No. 439a, ante. 


— — ,] — Proceedings under Sale 

of Food (Weights & Measures) Act, 1926 
(c. 63), s. 6 (2), against a person for ha^ng in 
his possession for sale loaves of bread tlie net 
weight of which is not one pound or an 
integral number of pounds may be proceed- 
ings “ in respect of an alleged deficiency of 
weight” within sect. 12 (2), 
as to entitle deft, to rely on the defences 
provided by that sub-section.—WoL^^rNDEN 
Huver (1932). 147 L. T. 80 ; 90 J P. 202; 
48 T. L. B. 394 ; 30 L. U. U- 203 ; 29 Cox, 
0. C. 471, 1>. C. 

Me Acquittal of employeo—Power ^ 

® Quarter Sessions to exempt employer from 
penalty.] — Walkling, Ltd. v. Robinson, No. 
439a, ante. 

qQu Conviction of employer— Right ol 

^®^appeal to quarter sesslons^A^T 
(R. 0.), Ltd, v. Crabb, Hammett (R. C.), 
' liTD. V . Beldam, No. 439b, ante . 
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4 g9i, ^ — Hammett (R. C.), 

I/TD. V. London County Oounoid, No. 

439]. Comparison witb other loaves — Reasonable 
number to be welg?hedO~-Two informations 
un4er Sale of Food (Weights & Measures) 
Act, 1926 (c. 63), s, 6 (2), were preferred 
against defts. (i. ) for haying in thOir possession 
for sale thirty-seven loaves of bread, the net 
weight of each loaf not being one pound or 
an integral number of poimds ; (ii.) for 

selling a loaf of bread the net weight of which 
was not one pound or an inte^m number of 
pounds. Under the supervision of an in- 
spector of weights & measures iifty-sbc 
loaves, purporting to be 2 -lb. loaves, were 
taken from a considerably larger number in a 
cart from which defts.’ vanman was delivering 
bread, & weighed. Nineteen proved to be 
either of correct weight or of a weight in 
excess of 2 lb., but tliirty-seven were deficient 
in weight, & in the case of one loaf the 
deficiency amounted to 2 ozis. 4 drams. That 
loaf was purchased by the inspector. The 
justices dismissed both informations, on the 
ground that defts. were in each case protected 
by sect. 12 (1) : — Ifeld : on the first charge, 
with respect to each of the thirty-seven 
loaves, the justices were entitled to look at 
the average weight of a number of other 
loaves offered for the sale on the same 
occasion, but it was not possible for them to 
hold that thirty-six was not a reasonable 
number ; but on the second charge, the 
variation from the proper weight in the case 
of the single article 'being clearly consider- 
able, they ought not to have had regard to 
the average weight of other loaves sold, as 
that inquiry arose only where the variation 
was inconsiderable.-— Cave v. Dudley Co- 
operative Society (1934), 103 L. J. K. B. 
509; L5i L. T. 448; 98 J. P. 265; 30 
Cox, C. C. 151 ; 32 L. G. It. 515, D. C, 

445a. Deffclency In weight — Sale of Food (Weights 
& Measures) Act, 1926 (c. 63), s. 4 — Pre- 
packed butter — Matorlal time of making up.] — 

Besps. had in their possession for sale pre- 
packed packages of butter purporting to be 
in the quantities prescribed by Sale of Food 
(Weights <fc Measures) Act, 1926 (c. 63), 
s. 4 (2) (a), namely, in multiples of a quarter 
of a pound, which, however, when weighed 
by applts.’ food inspector, were deficient in 
weight. It was contended that as the 
packages were con‘ect in weight at the time 
of making up, four days earlier, they were 
“ made up for sale ” in the pi'escribed quan- 
tities, that the offence of having in their 
possession for sale pre-packed articles of 
food not being made up in the quantities 
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prescribed by the above sub--seot., had not 
been committed i — -Beld : “ made up for 

sale * ^ does not refer to the moment of making 
up only but to the moment of toying in 
possession for sale, & resps. were guilty of the 
offence charged. — London County Council 
t). Royal Arsenal Co-operative Society, 
Ltd., 11936] 1 K. B. 154 ; 106 L. J. K. B. 
68; 154L. T. 214; 100 J. P. 25 ; 62 T. L. R. 
98 ; 80 Sol. Jo. 77 ; 34 U G. R. 42 ; 30 
Cox, C. C. 318, D. C. 

447. Add, Annotation : — ^Refd. Preston v. Grant, 
[1926] 1 K. B. 177. 

465. Add, CUalion 27 Oox, 0. 0. 637. 

475. Add. Annotation : — Dlstd. Burrows v, Rapson 
(1927), 25 L. G. R. 307. 

475a. Grocer occasionally selling bottled 

milk.] — Applt. carried on business as a 
general grocer. He purchased for resale 
sterilised milk in sealed bottles, & resold about 
three dozen bottles a week in the condition 
in which the milk was received from the fac- 
tory. He was not registered as a dairyman 
or purveyor of milk : — Held : there was evi- 
dence to support a conviction of applt. for 
carrying on the trade of a dairyman or 
purveyor of milk without being registered. — 
Burrows v. Rapson (1927), 25 L. G. R. 397, 
D. C. 

476. Add. Annotation : — Retd. Easington Rural 
District Council v. Gilson (1929), 46 T. L. R. 
107. 

476 a. Necessity for registration In every 

district where business carried on.] — A person 
carrying on business as purveyor of milk 
must be registered under art. 6 of the Milk & 
Dairies Order, 1926, with the sanitary 
authority of each district in which he carries 
on business. It is not sufficient that he is 
registered with the sanitary authority of the 
district where his cowsheds & dairy are 
situated if he also carries on business in other 
districts where he has a regular milk round. — 
Easington Rural District Council v, 
Gilson (1920), 142 L. T 429 ; 94 J. P. 60 ; 
46 T. L. R. 107 ; 28 L. G. B. 49 ; 29 Cox, 
0 . 0 . 86 . 

Change of tenancy — Removal of pre- 
decessor from register — Whether new tenant 
** person aggrieved.’*] — On May 1, 1930, 
applt. succe^ed a predecessor as annual 
tenant of premises used as a dairy. On 
May 12, 1930, resps., who were the local 
authority, having in the meantime given a 
similar notice to his predecessor, gave to 
applt. a notice purporting to be given under 
Milk & Dailies (Amendment) Act, 1922 
(o. 54), B. 2 (1), calling upon him to show 
cause why they should not remove his pre- 


PART V. SECT. 3* SUB-SECT. 4.— B. 

H i. Words deseriptive of 

article — Where margarliie was 

sold ill a wrapper which bore, in large 
typo, the words Oharmo Margarhie/' 
below which, in smaller type, were the 
words ** oontalniiig a smaU qnaoitlty 
of butter/' &; the name “Oharmo 
was a duly approved addition to the 
word “ margarmo/’ & the seller, con- 
victed under Butter & Kangarine Act, 
1907, 8. 8, appealed : — iHeld .* the 
words ** oontaining a small Quantity 
of butter," were merely deacriptiv© of 
the article sold, & did not foim. part of 
a fancy or desorlptlve name which had 


not been approved ; & conviction 

quashed. — S omervillh: & Babb, Ltd. 
V. Ohalmbbs, [1925 j S. O. (J.> 70. — 
SOOT, 

PART V. SECT. 4, SUB-SECT. 1. 

rn L Relating to property in 

milk vessels.} — A dairyman, charged 
with contravening art. 12 of Milk Sc 
Dairies (Scotland) Order, 1925, main- 
tained that the article was vUra vires 
of the Boards in respect that the Board 
was empowered to make Orders only 
for the nuiU>cse of ensuring the purity 
of milk, whereas the purpose of art. 12 
was, aw to ensure purity of milk, but 

8 


to preserve the rights of property in 
mUk vessels. It was stated for the 
oomplalner that the Board regarded 
the article as In the Interests of public 
health, since It assisted the tvamng of 
Bouroea of Infection : — Held ; although 
art. 12 primd fade appeared to be 
idtra vires as being directed solely to 
preserving rights of property In milk 
vessels, yet, stnee it was possible that 
further Information might show that 
it did tend to ensure the purity of 
milk, the ct. ootdd not decide, In these 
prooeedings Sc en the information 
before It, that the ajptiole_was 

119321 



d 0 C 0 ssor fKMCci the reglstor of purveyors of 
xuilk in respect of the premises on the ground 
that they were satisfied that by default of 
the latto the premises were not in a fit 
condition for the purposes of a dairy. On 
May 13, 1990 , reaps,, after hearing applt., 
decided to remove his predecessor from the 
register on that grouna, & thereupon gave 
applt. notice that they had so decided, 
An appeal by applt. under the above sub- 
sect, against the decision of reaps, was 
dismissed by the magistrate on the ground 
that applt. was not a “ person aggrieved ” 
by the decision within the sub-sect. On an 
^peal from the magistrate by case stated : — 
Held : applt. was a “ person aggrieved ” 
within the sub-sect., & the case should be 
remitted to the magistrate to be heard by 
him on the merits. — Prosser v. Mountain 
Ash Urban District Council, [1931] 2 
K;. B. 132 ; 100 L. J. K, B. 266 ; 144 L. T. 
549 ; 95 J. P. 84 ; 29 L. O. 11. 218 ; 29 
Cox, C. C. 265. D. C. 

47Sc. Artificial Cream Act, 1929 (c. 32) — ^Applica- 
tion.] — Applts. were convicted on informa- 
tions preferred against them under Ail-ificial 
Cream Act, 1929 (c. 32), in respect of the sale 
by them of certain confectionery, described 
as cream filled Swiss rolls ” & “ vanilla 
cream sandwich,*’ containing a cream-like 
aste or substance, which was not cream as 
efined in Artificial Cream Act, 1929 (c. 32) : 
— Held : the Act applies only to the sale of 
cream or artificial cream as a separate article 
of food, & has no application to confectionery 
or to a composite substance in connection 
with confectionery. It applies only to a 
substance purporting to be cream & not to a 
substance purporting to contain cream. — 
Lyons (J.) & Co., Ltd. v. Keating, [1931] 
2 K. B. 635 ; 100 L. J. K. B. 613 ; 145 
L. T. 263 ; 96 J. P. 150 ; 47 T. L. R. 442 ; 
76 Sol. Jo. 489 ; 29 L. G. R. 407 ; 29 Cox, 
C. C. 823, D. C. 

476d. Breach of MUk & Dairies (Amendment) Act, 
1922 (c. 54), s. 3 (1) (b) — Ofience by licence 
holders,]— Milk & Dairies (Amendment) Act, 
1922 (c. 64), 8. 3 (1) (6), which prohibits the 
use, except under licence from the Minister 
of Health or with his authority, in con- 
nection with the sale of milk, of certain pre- 
scribed designations, is not limited in its 
application to acts committed by persons 
who do not hold licences. 
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476e. Sale of pasteurised milk at several stops tot 
area — ^Necessity for licence for each 

Milk (Special Designations) Ord^, 1923, 
made by the Minister of Health under Milk 
& Dairies (Amendment) Act, 1922 (c. 54), 
whi^ch provides for the grant of licences to 
sell milk under special designations, including 
pasteurised milk, in Sched. IV., sets out the 
following table of fees payable for licences ; 
“ Licence in respect of the establishment in 
which the process of pasteurising is carried 
on, & of any shop or other premises in the 
area of the same licensing authority from 
which the milk is sold — £i Is.” “ Licence 
in respect of any other shop or other premises 
at or from which the milk is sold — 5a.” 
Pltfs., who carried on the sale of pasteurised 
milk at fourteen establishments in the area 
of the same licensing authority, claimed 
against the licensing authority a declaration 
that on the true construction of the above 
Order they were entitled to receive from the 
authority, on pa.yment of the sum of 5.s., a 
licence for the sale of pasteurised milk within 
the area : — Held : on the construction of the 
Order, a dealer’s licence at a fee of 5s. must 
he obtained for each shop or premises at which 
the pasteurised milk is to be sold. The local 
authority is not authorised by the Order to 
grant a dealer in return for payment of one 
sum of 5s. a licence to sell at from as many 
places as he may choo.se within the area. 

Semble : if a preliminary objection had 
been taken in limine to the action on 
the grounds that a person aggrieved by the 
Order is confined, as regards his remedy, 
to an appeal to the Minister of Health under 
clause 9 (2) of the Order, & that the Minister 
of Health was not a party to tlie action, that 
objection would have succeeded, & the action 
would not have been maintainable. — United 
Dairies (London), Ltd. v. Haoeney 
Borough Council (1934), 151 L. T. 56 ; 98 
J. P. 236 ; 50 T. L. R. 307 ; 78 Sol. Jo. 278 ; 
32 L. G. K. 168. 

476f. Refusal of licence for sale— Whether action 
lies.] — United Dairies (London), Ltd. 
V. Hackney Borough Council (1934), No. 
476e, ante. 

470g. Milk Marketing Board — Imposition of fine — 
Excess of jurisdiction — Certiorari.]— R. 

? p. 

(1934), 60 T. L. R. 659 ; 78 Sol. Jo. 530. 

476h. Imposition of penalty — Registration 

disputed — Prohibition.] — Ex parte Wenuam 
(1934), 78 Sol. Jo, 414, D. C. 


On a charge of an offence under this sect, 
the question of sale to the prejudice of the 
purchaser does not arise. — Pyatt v. Lloyd 
(1932), 148 L, T. 137 ; 96 J. P. 479 ; 49 
T. L. R. 14 ; 30 L. G. R. 505 ; 29 Oox, C. C. 
669, D. 0. 


476g L Milk Marketing Board — 
Bight to accounts.] — A distributor of 
milk entered Into contracts for the 
supply of milk by registered producers, 
under which he agreed to make pay- 
ments direct to the producers for the 
mUk supplied. In an action against 
him by the Board, establlshea by the 
Scottish Milk Marketing Scheme, 1031, 
made under Agricultural Marketing 
Act, 1931 ( 0 . 43), ocnoludlng for an 
accounting of the milk purchased by 
Kitn ^ the payment of the sum due by 
Mm as the oalance of his Intromiscdons, 
he maintained that, as a distributor, 
he was under no obligation to count 
Be reckon with the Board .* the 

Board, in virtue of their statutory 
monopoly right to market milk, were 


entitled to an accounting from a dis- 
tributor in respect of milk purchased 
by him from registered producers. — 
Soomsii Milk Mabkettno Board v. 
Ferguson, [19351 S. C. 252.— SCOT. 

476g ii. Power to restrain sale to 

unapproved ettsiomers.] — An interim 
interdict will be granted to restrain a 
producer from selling to unapproved 
customers, although he claims to do 
80 in virtue' of a wholesaler’s licence, 
if the administration of the Board's 
scheme Is interfered with. — Sooitish 
Milk Marketing board t'. Paris. 
11935J S. O, 287.— SCOT. 

St, Milk Control Board— Validity of 
regulatim.] — A regulation of the miik 
C ontrol Board requhring licensees to be 
solvent is ultra vires.-^lic Kendrick &: 


4751 , Registered producer having not 

more than four milch cows.]— D k* Milk 
Marketing Scheme, wbicli has statutory force 

Milk Control fl I *1 

D. L. R. 198 ; U. R- oC-S ; C'an. (J. 0, 
385.— CAN. 

gv. Pharyc cf frrt/ bj/ aoetit 

as.'^oniotidn — J'alUfift /.] — ^TiKoOKK v. In* 
DUr’KNDKNT )\IfLK ia;(U)U('KRS <^’0' 
OPKK.VI’J VN3 Assoov.. |19'{7J \V. W. 1?. 

401.-- CAN- 

sw. Milk Board — Liabih’.fy to gar^ 
nUhee proceed ings .] — Tbo Milk Board 
by rf^a-son of the provisiourf of Milk 
Aft. I!).'} I, s. 12, ruay bo nitidc liable 
to gatnishfo T)ro(.*LHHlingH under SmaU 
I Debts liefovory Act, 1912-1933. — 
Be Farmers’ FEirrrLiZERft Corpn. 
Ltd., Bx p. Milk Board (1935), 5f 
N. S. W. W. N. 200.— AUS. 

sz. Sale without licence — Onus of 
proof.]— Where on a charge of selMng 
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under the Milk Ma<rketing Scheme (i^proval) 
Order, 1933, empowers the Milk Mjarketing 
Board to impose fines on registered producers 
who sell milk under contracts not in the form 
prescribed in the Scheme. The Scheme 
further provide by para. 38 that the Board 
shall keep a register of producers, A; hf para. 40 
(a) that producers who have in their possession 
not more than four milch cows, & who do not 
sell by retail shall be exempt from registration. 
By para. 41, the Board, on being satisfied 
that a person who is registered has ceased 
to be a producer or is exempt from registra- 
tion, shall remove his name from the register, 
rovided that the name of a person shall not, 
y reason only that he is exempt from regis- 
tration, be removed from the register with- 
out his consent. 

Deft., a farmer, was re^stered as a pro- 
ducer in 1933, at which time he possessed 
six milch cows. Later in that year he dis- 
posed of two of them, & thereafter never had 
in his possession more than four milch cows. 
In 1934 he entered into a contract for the sale 
of milk, not by retail, which contract was not 
in the prescribed form : — Held : the Board 
had power to impose a fine on deft., notwith- 
standing that at the date of the alleged offence 
he possessed not more than four milch cows, 
since he remained a registered producer until 
his name was removed from the register with 
Ms consent. — Melk Marketing Board v. 
Williams (1935), 153 L. T. 115 ; 79 Sol. Jo. 
363, C. A. 

476 j. — — Bight to recover costs of operating 
scheme — What amounts to.] — Applt. was 
liable as a registered producer & retailer of 
milk to contribute to the costs of operating 
the scheme contained in the Scottish Milk 
Marketing Scheme (Approval) Order, 1933, 
made tmder & in terms of Agricultural Market- 
ing Act, 1931 (c. 42), s. 1 (8), & administered 
by resi)s. Under the scheme, which came 
into operation on Dec. 1, 1933, resps. fixed 
a price for the sale of milk & realised the 
unmarketable surplus of milk by selling it 
in a cheaper market. In computing the 
costs of operating the scheme resps. included 
as a cost of operation the difference between 
the lower price received by them for the 
surplus milk & the price in the liquid market, 
upon which basis resps. sought to recover 
rateably from all registered members of the 
scheme, including applt., a chai’ge or levy 
calculated at so much per gallon of milk 
disposed of by each member. Applt., when 
called upon to pay this charge or levy for 
each of the months of Dec. 1933, to July, 
1934, inclusive, declined to do so, &, without 
disputing the arithmetical correctness of the 
sum claimed, contended that resps, had 
wrongly &• illegally included in their com- 
putation of costs the amount of the alleged 
loss relating ta the said sale of surplus milk, 
So that, as their method of computation & 
disposal of contributions provided a benefit 
to ordinary producers to the detriment of 
producers So retailers, they had acted ultra 
vires So contrary to the provisions of the 
scheme. Resps.’ basis of computation was 
in accordance with a previous decision of the 


iSecond Division of the Ct. of Session in a 
recent special case to wbicl^ applt. was not a 
party : — Held : the difference between the 
lower price received by resps. So the price in 
the liquid market was not a “ cost of 
operating the scheme ; So the contributions 
claimed from applt, being unauthorised by 
the scheme, reaps, had acted ultra inrea in 
respect that the disposal of the said con- 
tributions conferred a benefit upon the class 
of ordinary producers at the expense of the 
class of producers So retailers including applt. 
— ^Ferrier V. Scottish Milk Marketing 
Board, [1937] A. C. 126 ; [1936] 2 All E. R. 
1131 ; 105 L. J. P. C. 135 ; 165 L. T. 425 ; 
80 Sol. Jo. 718, H. L. 

476k. Construction of order.] — Dried Milk 

Products, I-^td. v, Milic Marketing Board, 
[1937] 4 AU E. R. 669 ; 54 T. L. R. 112 ; 81 
Sol. Jo. 924. 

4761. Explanatory leaflet— -Whether warranty.] 

— The Milk Marketing Board was established 
under the Agricultural Marketing Act, 1931 
(c. 42), s. 6, So regulated by a scheme which 
was one of the Statutory Rules & Orders. 
The Board also issued an explanatory leaflet 
which contained {inter alia) the following : 
“ In various parts of the country at the 
I)resent time the producer-retailer is feeling 
the pincii of severe undercutting, So the 
stabilisation of the industry which will result 
fi'om the operation of the scheme will end 
all liis anxiety under this head since under- 
cutting wifi be impossible.” In an action U) 
‘ enforce certain levies under the scheme deft, 
set up that the above passage W’^as a rex)re- 
sentation that \mdercutting would be stopi)ed 
by the operation of the scheme So that th(^ 
Board had failed to stop undercutting. He 
set this up as a deftmee upon the footing that 
the above statement was a warranty or agree- 
ment, So also as the basis of a counterclaim 
claiming damages for breach of duty : — 
Held: (1) if the passage amounted to a 
representation at all, it a 5 )plied wholly to the 
future. So there was no representation as to 
any present fact that could be relied upon in 
law ; (2) there was no duty upon the Board 
to stop undercutting ; (3) upon the facts 

the Ifoard had taken all reasonable 8tef)8 to 
prevent undercutting. — Milk Marketing 
Board v, Warman <fe Sons, {1937] 3 All E. R. 
.541 ; 81 Sol. Jo. 651. 

476m. MUk Act, 1934 (c, 51), s. 4 — Calculation of 
price.] — ^An agreement to fix prices for a 
marketing scheme by reference to market 
quotations included the phrases “ exceptional 
quotations being disregarded ” & “ the aver- 
age of the mean prices for the two kinds of 
cheese ” ; — Held : (1) “ exceptional quota- 

tions ” did not mean quotations for goods 
which were in fact exceptional owing to their 
quality or character but to quotations so 
described in the market report ; (2) the 

“ mean ” is the figure mid- way between two 
extremes whereas the “ average ” is ascer- 
tained by adding all the items together So 
dividing by the number of items. — United 
Dairies (Wholesale), Ltd. v. Lemon, 
[1937] 2 All E. R. 618, C. A. 


milk without a licence It has been 
proved primd facie that a sale of milk 
has taken nlacje, the onus is on deft, to 
establish that he was duly licensed to 
sell milk, — ^Kirkpatetck v, Bahtlktt, 


[1936J S. A. S. R. 10.— AUS. 

BO. Wh$ther ** beverage ** within 
Criminal Oode ,\ — ^Milk Is not a bever- 
age within the provision of the 

10 


Criminal Code requiring a duly 
registered trade mark on any bottle of 
beverage for sale.— R. v, Rous®, [1936] 
4 D. L. R. 797 ; 66 Can. 0. 0. 226.— 
CAN. 



Vol. m.— f oo 4 m Dro©, Cai» 


4i9$. AM. AmScMm : — ^Hetd* Bridges v* Gri^ix, 
[1926J 2 K. B. 233. 

508. AM. Citation 28 Cox, C. 0. 7. 

516a. Maat^ala ot Food (Weights dc Measures) 
Act, 1926 (c. 63) — ^Butchers' Meat — Whether 
stulled meat included.] — A sale of a piece of 
stuffed butchers’ meat, so labelled & asked 
for as such by the piirchaser & weighed to- 
gether with the stuffing, is not a sale of 
butchers* meat otherwise than by net weight 


within the prohibition in Sale of Food (Wei^^fej 
& Measures) Act, 1926 (c. 63), s. 6 (l),them08w 
not being sold a« butchers* meat but as a 
composition called stuffed meat.— 

HURST, Ltd. v. Eddins, [1936] 2 K. B. 106 ; 
104 L. J. K. B. 274 ; 163 L. T. 16 ; 99 J. B. 
219 ; 61 T. L. B. 341 ; 79 Sol. Jo. 287 ; 
33 L. G. R. 207 ; 30 Cox, 0. 0. 222, B. 0. 

Protection of employer.]— iSea 

Nos. 439b, 439c, ante. 


Part VI. — Control in Wartime. 


519. Add. Annotations : — Folld. Brocklebank v. 
R,, [1925] 1 K. B. 62. Consd. China Naviga- 
tion Co. v. A.-O. (1932), 48 T. L. R. 375. 
Refd. R. V. London County Council, Ex p. 
Entertainments Protection Assocn., Ltd., 
[1931] 2 K. B. 216. 

555. Add. Annotation: — As to (2) Refd. R. v* 
Minister of Health, Ex p. Yaffe, [1930] 
2 K. B. 98. 

55ga. .] — The Pood Controller, act- 

ing under powers conferi’ed by Defence of the 
Realm Regulations, reg. 2B, requisitioned all 
the bacon landed on or before a certain 
specified date, & at the same time, acting 
under powers conferred by reg. 2P. re- 
quisitioned all bacon landed after such date : 


— Held : in assessing the compensation to 
be paid for the bacon requisitioned under 
reg. 2P. the arbitrator was entitled to take 
into consideration the fact that the Pood 
Controller was already in possession of large 
stocks of bacon requisitioned under reg. 2B. 
— Swift & Co. v. Board of Trade, [1926] 
2 K. B. 131 ; 95 L. J. K. B. 834 ; 135 L, T. 
391 ; 42 T. L. R. 461, C. A. ; previous pro- 
ccedingSy [1925] A. C. 520, H. L. 

570. Add. Annotation : — Refd. R. v. Kent J.J. 
Ex p. Metropolitan Police Comr., [1936] 1 
K. B. 547. 

572. Add. Annotation : — Refd. R. v. Maidstone 
Prison, Ex p. Maguire (1925), 133 L. T. 
710. 


PART V. SECT. 4, SUB-SECT. 8. 

508 iii, l—A 

dairyman was convicted of Heillng 
sweet milk which was not genuine, in 
respect that it contained less than 8 
per cent, of inilU fat. The alleged 
deficiency in fat wajri established, out 
it waa also proved that the milk had 
not been tampered with in any way, 
the deficiency being due to the milk 
having stood for some time In the can, 
& to the sample having been drawn 
from a tap af tJde bottom alter the 
cream had risen. No evidence was 
led as to the possibility or impossibility 
of rodistribuUng the constituents of the 
milk in the can by stirring or otherwise : 
— Held : accused had failed to rebut 
the statutory presumption that the 
milk was not genuine, & the conviction 
was right. — M‘C allum r. Brooks, 
[19261 8. C. (J.) 39.— -SCOT. 

k i. Pr/ce of milk varyinp '•iriih 

q’nality sufpplied — Genuim milk to be 
supplied.] — Deft, was a shareholder in 
a certoin co-operative dairy society. 
Sc she Sc the other suppliers of milk to 
the creamery of the said society 
delivered daily to the creamery quanti- 
ties of milk. The quantity of milk 
delivered by each supplier was recorded 
by weight hi pounds, dependent on the 
number of j^lons, & the manager or 
other ofiloiai of the creamery took a 
sample of each delivery, tested It, Sc 
ascertained its contents of butter-fats. 
In return for the said milk delivered by 
her, deft, received from the creamery : 
(a) at the end of every month a cash 
payment per pound of milk delivered, 
calculated on the average percentage 
of butter -fats contained in the milk 
delivered during the month — ^the 
greater the content of the butter-fats, 
the higher the price paid ; Sc (b) each 
day a quantity of separated milk, 
which was determined m accordance 
with the rules of the society Sc was 
proportionate to the quantity of milk 
delivered by deft, to the creamery, or, 


instead, a cash payment. A sample 
of deft.’s milk taken by an Inspector 
of Food & Drugs when the milk was 
in the course of delivery to the creamery 
was found on analysis to bo inferior to 
the standard prescribed by regs. 1 & 2 of 
Sale of Milk (Ir.) Regulations, 1901, Sc 
deft, was charged for selling to the 
(jroamery, to the prejudice of the 
inirchasor, i.e. the said creamery, 
witWn Bale ot Food & Drugs Act, 1875 
(c. 63), as amended by Sale of Food & 
Drugs Act Amendment Act, 18 <9 
(c. 30), s. 3, an article of food, to wit, 
milk, which was not of the nature, 
substance, & quality demanded by the 
ptirchaser. No evidence was given by 
deft, to rebut the presumption of 
abstraction or adulteration which 
applied to the said sample by reason of 
t,he said regulations. The district 
Justice dismissed the summons 
Held : the district justice was wrong 
in law in dismissing the summons. ^ 
although the price paid by the 
oreameiy varied with the quality of 
the milk supplied, the contract con- 
tomt>lated the supply of genuine milk, 
Sc the milk of which the sample was 
taken was not genuine milk as defined 
by Sale of Milk (Ir.) Regulations. 1901. 
— MURPUY V. Nichoiaon, [1931] 1. R. 
682.— IR. 


PART V. SECT. 4, SUB-SECT. 4. 

8p. Sale by driver of cart — Name of 
iefendant on cart— Whether evidence of 
by defendmU.]— On the hearing of an 
Information against resp. co. for selling 
adulterated milk the evidence showed 
that an inspector saw in the street a 
□dlk-cart bearing the same name « 
iddi’ess as those of the co., & 

[i‘om the driver of the cart milk which 
waa adulterated:— HcW.* the evidence 
was Instifflcient to establish, even primd 
facie, that the milk -cart was the c^t 
>f the CO. or used in Its business, or that 
there was any relationship 
iriver of the cart & the co. — HousroN 


V. WiTTNER’a Pty„ Ltd., [1 9281 V. L. R . 
539 ; [1928] Argus L. R, 356.— AUS. 


PART V. SECT. 6. 


8t. Flour — Sale in unmarked barrels — 
Seller not liaiile — Manufacturer or 
packer liable.}— H. v. Bbekman (1844), 
2 U. 0. R. 57.— CAN. 

sw. Meat — Validity of bye-law.] — 
Cltv Act. B. S. S., 1930, sect. 216. 
paras. 64 (/) & {g), do not allow a 
choice between two systems of in- 
spection, but are intended to dispense 
with the necessity of further inspection 
only in the case of meat marked 
“ approved by the Dominion in- 
spector being offered for sale In the 
city, Sc therefore a city bye-law, which 
without providing for inspection by an 
inspector appointed by the city pro- 
hibits the selling of the meat of an 
animal which was not Inspected by an 
inspector appointed under Moat & 
Canned Foods Act, R. S. C.. 1927, & 
marked approved by him, is ultra 
mres. — R. (Orme) v. Stonbhouse, 
[1934] 2 W. W. R. 131.— CAN. 


sz. Eggs — Regulations under Live 
Stock dt Live Slock Products Act - Not 
applicable to consumers. ] — R. v. M a.li a n , 
[1934] 3 W. W. U. 545; [1935] 1 

D. L. R. 249 ; 02 C. C. C. 330,— CAN. 


ga. -.]— R. V . Thorsby 

rUADERS, LIT)., [1935] .3 W* W. K. 
175; [1936] 1 D. L. R. 592 ; 

^an. C. C. 109 ; 5 F. I». J. (can.) 1J7. 

JAN. 

sc. JJeg. n (2) 

.f the regulations iincler Live Stock & 
Jvo Stock Rrodiicts Act, K. b. p., 
')27 lu'ld to l»t' on authonfled reguJa- 
i' P i,, aiiKENWERG, [1930] 1 

V W K I'M ; 2 i>. L. R. 802 ; 65 
!an C. 0. VJO ; 44 Man. L. R. 104.— 
AN. 

sb Validity. h^Ti. v. 

AanAvHKV, [1935] 2 W. W. R. 34; 
D. L. R. 788.— CAN. 
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Oases 4&— S90a. 


English and Empire Digest Supplement, 


FRAUDULENT AND VOIDABLE CONVEYANCES. 


Part I. — Conveyances Impeachable by Creditors under 

Statute. 


45* Add* Annotation : — Consd. Re Simms, [1930] I 
2 Oh, 22. 1 

123. Add. AnnotaMon : — As (1) Apld. Beebee & ' 

Co. V. Turner’s Successors (1931), 48 T. L. B. 
Cl. 

126. Add. Annotation : — Apld. Re Wethered, Exp. 
SaJaman, [1926] Ch. 167. 


1S8. Add. Annotaiifm: — As to (4) Comd. Re 
Lloyd’s Furniture Palace, Evans v. The Oo., 
[1926] Ch. 863. 

220a. .] — A voluntary settlement may be 

declared void, as against the settlor’s trustee 
in bkpcy., without proof of actual intention 
to defeat or delay creditors, if the circum- 
stances of the pa^icular case be such that 


PART L SECT. 1. 

•a. HomeMedd.] — Meunier v. Dorat 
( 1905), (i Terr. h. R. 194.— CAN. 

tb. Transfer prior to Land Titles 

Jet. 1917.}— 13 Eliz. o. 5. which Is 
procstloally re-enacted by R. S. S. 1920, 
c. 204, H. 1, does not apply to property 
which at the time ot the alleged 
fraudulent conveyance was not subject 
to the payment of the grantor’s debts 
or liable to be taken in oxeimtion. So 
where a transfer of a homestead was 
completed before Land Titles Act, 
1917, which altered the law with 
regard to executions against land, came 
into force, & Avas, because of the above 
rule, unimpeachable at the time of the 
transaction, it cannot be affected 
retrospectively by said change in the 
law. — P achal v. Markham, 11922] 1 
W. W. R. 818 ; C3 D. L. R. 97 ; 15 
Sosk. L. R, 308.— CAN, 

sd. Exempt property. A transaction 
which would otherwise be voidable 
becauHCJ in fraud of creditom cannot be 
successfully attacked or set aside if the 

f oods involved are the exemptions of 
be person who made the conveyance. — 
PopoFF V. Dootoff, L19371 2 W. \V. R. 
180.— CAN. 

PART 1, SECT. 2, SUB-SECT. 1. 

a I, ,] — Deft, provided a house 

for her father in which to live rent free 
for the rest of his life, in consideration 
of which be ti’unsf erred a business 
block to hei’ with the object of scMeurbig 
her for the rental value of the houvse A 
the cost of upkeep. Execution crtMJi- 
toi’d of tbo father attacked the transfer 
under 13 Eli/, c- 5, &, Fraudulout 
Prefei'encea Act, K. S. S., 1920 (o. 204) : 
— Held : deft, held the title to the 
business block as trusb^e for her father, 
subject to a charge in her favour for 
the rent & upkeep of the house, & 
subject to deft.’s lien for such amount 
on her father’s equity the property 
should be avail a hie for his creditors. — 
O)L0NIAL iNVKSTMENT & LOAN Co. V. 
Hush, fl925) 4 D. L. R. 108 ; 11925J 
3 W. W. R. 157.— CAN. 

d 1. Keenleyside V, 

Partridge, [19251 3 D. L. R. 9G1. — 
CAN. 

dil. ^,1 — Where a voluntary 

conveyance has the effect of rendering 
the grantor Insolvent It Is void eis 
against his creditors no matter what 
his intent in making It was.— B axter 
r, Derasz & Bera^, [1029J 2 D. L. R. 
443; 1 W. W. R. .673 ; 10 C. B. R. 
473 ; 23 S. L. R. 444.— CAN. 

n i. Setskatcfiewan .} — 13 Mia, 

c. 5, Is in force In Saskatchewan.— 
Bank of Montreal v. Reis, [1925] 3 
D. L. R, 125 ; [1925J 2 W. W. R. 109 ; 
19 Saak. h. R. 423.— CAN. 

so. Transfer by admivdstraior to 
esiale.] — In an action to have a transfer 
of land from deft.. E. as registered owner 
to herself as administratrix of her 
husband’s estate declared void as 


against her creditors & alternatively, 
void os a preference in favour of the 
estate: — Held: on the evidence, E.’s 
position up to, at, & subsequent to. 
Tier husband’s death was that of a 
trustcie of the land for her husband. 8t. 
alternatively. If he was not the equit- 
able owner of the land, but it belonged - 
in whole or part to her absolutely, then 
she must be held to have elected by her 
conduct to take under & not in opposi- 
tion to his will under which hie whole 
estate real & personal was divided 
between her & the testator’s children, 
&, therefore, in transferring the land 
to the estate she did only what she 
could have been compelled to do. — 
Skooman V. Ellergodt & Wiseman 
(Alta.), [1929] 4 D. L. R. 710; 3 

W. W. R. 235.— CAN. 

sd. Mortgage — Summary procedure to 
set aside conveyance.} — The word con- 
veyance ” In rule 462, which provides 
a summary procedure under which a 
judgment creditor may have a fraudu- 
lent “ conveyance ” of land sot aside, 
does not Include a rutgo. — Nerland 
V. Crossfield School District, [1029] 
4 D. L. R. 216 ; 2 W. W. R. 330 ; 24 
Alto. L. R. 214.— CAN. 

sm. Agreement between co-operative 
association <3t pool .} — Canadian Credit 
Men’s Trust Assoon., Ltd. v. 
Southern Alberta Co-operative 
Absocn., Ltd., [1934] 3 W. W. R. 76.— 
CAN. 

PART 1. SECT. 3, SUB-SECT. 1. 

Be* Assignment to cover money taken 
from trust account.} — Ueld : it could 
not be attacked by a creditor of the 
assignor. — Bank of Hamilton «. 
Blaok (1918), 37 D. L. R. 801 ; 24 
B. O. R. 394.— CAN. 

PART 1. SECT. 3, SUB-SECT. 2.— B, (b). 

8f . Bond fide sale in course of trade — 
In consideration of debt due to buyer dt 
other creditors.} — The sale of wheat in 
question herein, the oouslderation 
for which was an indebtedness of the 
seller to the buyer & the payment by 
the buyer of certain other creditors 
of the seller, held to be protected as 
against attack under Fraudulent Pre- 
ferences Act, 8. 4, by sect. 7 thereof, 
which provides that the prior pro- 
visions of the Act shall not apply to a 
bond fide sale made in the ordinary 
course of trade or calling to Innocent 
purchasers or parties. The proceeds 
of the wheat amounted to more than 
the amount' of the consideration 
expressed In the bill of sale, but this 
could not be foreseen at the time of 
the transaction, & it was held that the 
excess was not large enough to he 
regarded as an element of fraud. — 
DESjardin® V. Oallison, [1928] 3 
D. L. R. X4T ; [1928} 2 W. W. R. 260. 
—CAN. 

PART 1. SECT. 8, SUB-SECT. 2.— C. 

185 U. .} — droumstanoes 

in which the purohashr was estopped 


from setting up consideration.— 
MoCabtt V. McMureat (1871), 18 Gr. 
604.— CAN. 

PART I. SECT. 3, SUB-SECT. 3.— B. 

157 ii. .] — ^Mulhol- 

„,land V. Williamson (1868), 14 Gr. 
*^291.— CAN. 

PART I. SECT. 3. SUB-SECT. 8.— 
C. (b) i. 

177 i. Exceptions to general rule — 
Settlement supported by other considera- 
tion'-— Agreement to separate — Followed 
by immediate separation .} — Hill v. 
Hill (Man.), 11926] 4 D. L. R. 588.— 
CAN. 

PART I, SECT. 3, SUB-SECT. 3^E. 

204 U. Partition by faBter on 

remarriage — Allegation by settlor that 
conveyance in fraud of creditors — Onus 
of proof .} — In 1904 a Burman executed 
on his remarriage a deed of partition 
by which he purported to convey to 
his daughter, the only ohlld of his 
Grst marriage & then eight /ears of 
age, immovable property as her one- 
q^uarter share of the joint property of 
that marriage, & ho appointed his 
own mother to take care of it. He 
remained in possession, but contributed 
to the support of his daughter, who 
resided with her maternal grandmother. 
At the time of the oonveyance the father 
was considerably Indebted, & his 
creditors, finding that they oould not 
attach the property, settl^ with him 
upon easy terms. In 1916 the father 
promised his daughter & her maternal 
uncle that the property would be 
restored to her. In 1925 the daughter 
sued for possession. The father pleaded 
that the conveyance was In fraud of 
his creditors, & that the suit was barred 
by limitation ; — Held : upon the whole 
facts the father had failed to discharge 
the burden, which was heavily upon 
him of proving that the conveyance 
was In fraud of his oiedltors, & not a 
genuine conveyance of hie daughter’s 
share, possibly liberally calculated ; & 
consequently his possession was not 
adverse to his daughter, but on her 
behalf. — Ma Nowe Naino v . Maung 
Tha Maunq (1928), I. L. R, 7 Ran. 4.— 
IND. 

PART I. SECT. 4, SUB-SECT. 1. 

209 xix. .] — Halifax Banking 

Co. V. Matthew (1888), 16 S. 0. E. 
721.— €AN. 

k i. Suapidoua circumstances 

insufficient.} — Mere susploJous circum- 
stances are not suffloient to support a 
finding of fraud even in a cose wherein 
a husband Sc wife are alleged to have 
been mixed up to It. — K osteshtn v* 
SZOZURKO & KOgTZSHYN (Sask.), il?29] 
3 D. L. R. 474 ; 2 W. W. R, 289.— 
CAN. 

sg. Plan to bring properly into 
ca?istenec— Falid.l— KIE ai^ v. Wonna- 
COOT (Alta.), (19271 4 D. L. R. 1061 
[1927] 3 W. W. R, 698.— CAN. 
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the settlement must necessarily have that 877. Add. Annotation : — ^Retd. Be Lloyd’s Purni* 
effect. — Oajrbttthbbs v. Pbajecb (1911), 66 tore Palace, Evans t). The Co,, [1925] Oh. 

Sol. Jo. 291, 863. 


227. Add, Annotation : — ^Reld. Re Phillips, Law- 
rence V, Huxtable, [1931] 1 Oh. 347. 

260. Add, Annotations : — Consd. Be Simms, [1930] 
2 Oh, 22, Refd. Be Simms, Ex p. Trustee v. 
William Simms, Ltd. & Gillett (1933), 176 
L. T. Jo, 142. 


252, Add, Annotation : — Retd. Re Lloyd’s Furni- 
ture Palace, Evans v. The Oo., [1925] Oh. 
863. 


293* Add, Annotation : — Retd, Patrick & Lyon, 

Ltd., [1933] Oh. 786. 

339 a. Subsequent sale to third party— 

Purchaser trom sheriff entitled to recover.] — 

Kidd v, Bawlinson (1800), 2 Bos. & P. 60 ; 
126 E. B. 1155. 


Annoiaiions Consd. Arundell v. Philips & Taunton (1804), 
10 Ves. 139. Apld. Watkins v. Birch (1813), 4 Taunt. 
823 ; Latimer v. Batson (1825), 7 Dow. & Ky. K. B. 106. 
Consd. Cook V. Walker (1855), 25 L. T. O. S. 51. Refd. 
Jezeph V. Ingrram (1817), 1 Moore, C. P. 189 ; Cromack 
r. Heathcote (1820), 4 Moore, C. P. 357 ; Steward v. 
Lombe (1820), 1 Brod. & Bing. 506. 


868. Add. Annotation : — ^Refd. Fleetwood Hesketh 
v. I. B. Oomrs. (1935), 180 L. T. Jo. 99. 


895. Add, Annotation: — Consd. Jagger v, Jagger, 
[1926] P. 93. 

396. Add. Annotation : — Consd. Jagger v, Jagger, 
[1926] P. 93. 

408a. With consent of trustees or Chancery 

court.] — On Mar. 19, 1932, the settlor 

executed a voluntary deed of settlement by 
which he assigned all his interests imder two 
wills to trustees upon certain trusts. By 
clause 6 he gave himself power at any time 
to raise the sum of £160, without the consent 
of the trustees. At the date of the settle- 
ment his debts did not exceed £100. On 
Feb, 22, 1935, he was adjudicated bkpt. 
Clause 7 of the deed gave the settlor power to 
revoke the whole of the trusts in the settle- 
ment with the consent either of the tmstees 
or of a judge of the Chancery Division : — 
Held : the deed was not void under Law of 
Property Act, 1925 (c. 20), s. 172 (1), against 
the trustee in bkptcy. — Re Baker, [1936] 
Ch. 61 ; 105 L. J. Ch. 33 ; 154 L. T. 101 ; 
sub nom. Be Baker, Ex p. Trustee v. Baker 
& Arnold, [1934-'5] B. « C. B. 214. 


-.1 — Schubert V. Koob, 
r, B. 623.— CAN. 


PART I, SECT. 4. SUB-SECT. 2.— A. 

224 a, .] — Doe d. Steel v. 

McGill (1842), 2 Ont. Dig. 2918,— 
CAN. 

PART I. SECT. 4, SUB-SECT. 2.— B. 

229 V. .] — A conveyance by a 

husband to a wdfe in consideration of 
natural love & affection will be set 
aside at the instance of a secured 
creditor holding a mtge. on the 

S roperty at tho time of oonv^anco,— 
UXON V, Walsh, [1937] 1 D. L. B. 
585.— CAN. 

PART I. SECT. 4, SUB-SECT. 2.— C. 
q i. 

[1928] 3 W. W, 

I .] — The transfer of his 

homestead from a husband to his wife, 
when he was insolvent & in order to 
prevent his creditors from sat^fy- 
fug their claims therpfrom : — ; 
fraudulent. — Barrett r. Baron. [192(>] 
ID. L. R. 474 ; [1925] 1 W. W. R. 87 ; 
19 Sask. L. 11. 207 ; 6 C. B. B. 448.— 
CAN. 

t 11 ^ .] — The transfer by a 

husband to his wife of his homestead, 
which Is exempt from seiz^ imder 
execution, cannot be set aside for tho 
benefit of the husband’s ore<Btor8. — 
Russian Mkroantilb Oo., h’Jg* . 
Sloboda & Sloboda (^t^), [1927] 4 
D. L. R. 931; [1927] 3 W. W. R. 451. — 

can. ^ 

a i. Uushand trustee for wife of 

property eonveyed.}~-O^A.Y v. 

[1925] 1 W. W. E. 943 ; 34 B. C. R. 
617.— CAN. 

Goods purchased with wife*s 

nuyneij-^tS: aoods of husband exempt 
from seizure for debt ,) — Revelstoke 
Sawmill Co., Ltd. w. Stratford, 
[1928] 4 D. L. 773 ; [1928] S W, W. R. 
260.— CAN. 

am. To child — To defraud secured 
creditor.]— A voluntary conveyance to a 
daughter in order to put the property 
out of reach of a secured ciymtor is 
a fraudulent oonvoyanoe within the 
Statute of Bllmbeth.— v. 
Robertson, [1936] 1 D. L, R. 60a, 
O. R. 134.— CAN. 

PART I. SECT. 4, SUB-SECT. 2, — D. 

th. Oonveyatice by husband to }^^ 
Proof of validity ugai^ credUora-;- 

on boh^ eft a 


under a conveyance to her during 
coverture, an explanation of the trans- 
action should be given on oath to show 
that it was bond fide, & good as against 
the husband’s creditors ; the affidavits 
for this purpose should bo by the 
petitioners, & should be satisfactorily 
conoborated by disinterested persons 
of known credLiblllty. — Ex p. Lyons 
(1869), 2 Ch. Ch. 357.— CAN. 

sk. Reconveyance by wife to husband — 
Land held by wife on trust for husband.) 
— Windsor auto Sales Agency v. 
Martin (1915), 7 O. W. N. 471 ; 8 
O. W. N. 130, 252 ; 25 D. L. R. 649 ; 
33 O. L. R. 354.— can. 

si. Voluntary conveyance — To person 
of same name as owner — Necessnly for 
explanation.) — Ex p. Wright (1869), 
2 Ch, Oh. 355.— CAN. 

sm. Family arrangement — Without 
consideration.) — Hawkins v. Aolas- 
SINGER, [1928] 4 D. L. R. 188. — CAN. 

PART I. SECT. 4, SUB-SECT. 3. 

n 1. Payment of charges dr incum^ 

hrances.]— The promise of a transferee 
to pay the ohaiges & incumbrances 
against the property transferred is not 
a sufficient consideration to sunport 
the transaction as against the creditors 
of the transferor. The question 
whether a transfer was a voluntary 
one or not for good consideration is 
only important as against creditors 
where It was made bond fide. — Bludoff 
e. Osaohoff, [1928] 3 D. L. R. 170; 
[1928] 2 W. W. R. 150 ; 22 Sask. L. R. 
633.— CAN. 

PART 1. SECT. 4, SUB-SECT. 5.— A. 

264 iii. .] — Galibert v. 

SociETE D ’Administration Gkneralk 
& Banque Nationale&Cie. General 
D’Kntrkpbihes publiques, [1925] 3 
D. L. R. 1206 ; [1925] S. C. R. 683.— 
CAN. 

264 iv. — — .) — CUMaiiNQS & 

Ellis v. O’Flynn (1924), 34 B. C. R. 
275.— CAN. 

264 V. .) — A sale by a son 

to hl« father, made when the son was 
in insolvent olrcumstances & with the 
common Intent & effect of giving a 
preference : — Held : 

LAWBIE, [1925] 1 D. L. R. 658; U92a] 
1 W. W. R. 411 ; 35 Man. L. It. 3 26.— 
CAN. 

oftA vi •] Enfield 

Realty Oo. v. Peterson (Sask.), 
11926] 2 D. It. R* 1905, — CAN. 

13 


264 vii. .1 — Canadian 

Oil Co., Ltd. v. Jamieson (Sask.), 
[1926] 2 D. L. R. 1046.— CAN. 

PART I. SECT. 4, SUB-SECT. 6.— 0. 

sd. Under guarantee — Voluntary con- 
veyance set aside .) — Ontario Wind 
Engine & Prnip Co. v. Bobo (Alt^i.), 
(192611 D.L.R. 57 ; [1926] 1 W. W. R. 
46.— CAN. 

PART I. SECT. 4. SUB-SECT. 6.— A. 

se. Under sale by parol.) — Held : the 
sale was void as against eubeequent 
creditors. — W illiams v. Ratelje 
(1880), 8 0. P. 186.— CAN. 

PART I. SECT. 4, SUB-SECT. 7. 

sf. Conveyance to wife — Onus of 
proof — Discharge of onus.] — If' land la 
transferred by a husband to his wife, 
who bond fide works the land on her 
own account, a person alleging that the 
whole transaction, including the work- 
ing of the land, is colourable only must 
satisfy the ct. by showing facts & 
ciroumstanoos which go beyond raising 
a mere suspicion. — Johnstone Lumber 
Co. t). Hager, [1924] 1 D. L. R. 693 ; 

1 W. W. R. 389 ; 20 Alta. L. It. 286 — 
CAN. 

sg. Grantee instrument of benefit to 
grantor .\—K deed which cont-alns a 
sweeping assignment of personal pro- 
perty without any valuation, & which 
makes the grantee the instrument of 
subsequent benefit to the grantor, will 
be set aside as fraudulent. — P iunce 
Edward Island Mutual Firk Insck. 
Co. V. Best (1933). 7 U. P. R. 107.-" 
CAN. 

PART I. SECT. 4. SUB-SECT. 11. 

418 i a. — . 1 — The assignment of a 

lease bv the lewnoe to a triintee. for a 
bond Me creditor of the asHlgnor, witta 
the intention of thomby evading the 
orcdltom of the Ichhco, if’ 

lent asslgiiment.— DOB d. 

(1839), 1 Out. Dig. 480.- 

CAN. 

4.18 xiii. -- — .] — ??havkk V. Gold- 
HAU. [19251 2 D. L. R. 1216.-CAN. 

419 .)—Rc Rice, [19281 

2 D. L. II. 90.— CAN. 

a 1 . .] — Security riven b 7 

an insolvent debtor to a creditor wltd 
Intent to give him a preference oy^ 
other oreoltors Is void ; but the 
existenoe of the Intent may be 

42 



Cases 42^—446. EKausB Ajro Bmpiee Digest Supplbmeijt. 


42%. .}~Be IxoTD’s FnnMrrOBB PAi:a.ciB, 

LaTO., fivANS f>. The Oo., No. 428a> post 
4'28* Add, Annotation : — Consd. Re Bixmns, [1930] 
2 Oh. 22. 

428a. Issue of debentures to one ereditor — 

Issue postponed for benefit of company.] — 

Where a co. agrees to issue debentures to a 
creditor as security for past & futiire loans, 
but delays issuing them for a considerable 
time in order to retain its credit with its 
other creditors, the debentures are not 
voidable under 13 Eliz. c. 5, when the co. 
goes into liquidation. 

If, as appears to be established by the 


authorities, a present fraudulent Intention 
toj^fer one creditor over the others is not 
sufficient under the statute to avoid a con- 
veyance to that creditor, unless the debtor 
is himself in some way benefited by the 
conveyance, I am unable to see how the 
conveyance is avpided merely because the 
debtor always had the intention to prefer 
the creditor at some time or another (Bombjr, 
J .). — Re Lloyd’s Pubnitttrb Palace, liTD., 
Evans v. The Co., [1926] Ch. 863 ; 95 L. J. Ch. 
140 ; 134 L. T. 241 ; [1926] B* & 0. B. 29. 

446. Add. Annotation : — ^Hefd. Alexander v. Bay- 
son, [1936] 1 K. B. 109. 


negatived by fitbowlns 'that the debtor 
yielded to tbe Importunity of the 
preferred creditor, & may also be 
negatived by proof of the eadstence of 
some other motive which may not have 
had its origin in the creditor, e.g. when 
property is conveyed as the result of 
fear of a criminal prosecution or where 
the transaction has its origin In the 
reoognitlon of a moral obligation to 
restore property improperly converted. 
— Goldman v, Haueison, [J928] 3 
D. L. R. 73 ; 82 O. L. R. 291.— CAN. 

•j. Mortgage to obtain loan to pay 
creditor — Presumption that mortgage 
void .\ — ^Miller e. Osier, [19251 4 
D. L. R. 692.—CAN. 


sk. What constitutes lyr^erence — 
Security given to creditor — Debtor in- 
solvent] — W.. seci'etary-treasui'er of 
pltf. municipality, misappropriated 
funds. At hlB request deft, sent him 
a cheque to pay off a mtge., & in re- 
payment sent deft, his own cheque, 
wmoh was refused by the bank. He 
also received from deft, a cheque to 
purchase an Interest In land, which he 
deposited to the credit of the munici- 
pality. He notified deft. assigned 
him securities to cover the two cheques. 
Within sixty days of the assignments 
pltf. began action to set them aside as 
preferential : — Retd ; under Assign- 
ments Act, R. 8. S. 1909, then in force, 
the assignments to deft, were void as 
against pltf. & should be set aside. — 
Mount Hope Rural Municipality v. 
Findlay (1922), 66 D. L. R. 660 ; 16 
SaSk. L. R. 40; [1921J 3 W. W. R. 
668.-— CAN. 


sL Who is a ** creditor** — Agent 
mafdng advance mU of funds of principal 
— No pressure by principal for security.] 
— Mount Hope Rural Municipality 
V. Findlay (1922), 66 D. L. R. 660; 
16 Sask. L. R, 40 ; 11921] 3 W. W. R. 
658.— CAN. 


PART 1. SECT, 6, SUB-SECT, 1. 
o. Delete this case. 

t I. On crop« raised by vendee.] 

— If land is transferred bv a busband 
to his wife, who bond fide works the 
land on her own account, even If the 
transfer Is one that as against creditors 
can be set aside, the wife is entitled to 
the crops raised under her operations. 
— Johnstone Lumber Co. v. Hager, 

ra lD.L.B.693; 1 W.W.K, 389; 
a. L. R. 286.— CAN. 

t li. — .1 — The fact that a 

sale of land ia found to be fraudulent 
& voidable as against executlcm 
creditors of the vendor, does not 
entitle them to seise crops mwn 
thereon by the vendee, although the 
rule is otherwise if the transaction Is 
shown to be a mere shotu.*— B anqub 
Oanadibnnb Nationalb 0. Tbnoha, 
[1927] 4 D, L. R. 666.— CAN. 

sg. Purchase of Oovemment annuity.} 
— ^Where the result of the purchase of a 
Dominion government annuity was to 
put beyond reach of an existing creditor 
of the annuitant all of his property, 
except a house, & it could be rendered 
exempt or partiaDy so by his occupying 
it as a home : — Reid : he had brought 
himself, although perhaps invol^- 


tarUy, within the scope of sect. 11 (2) 
of Government Annuities Act, R.8. C., 
1927, which provides that If on annuity 
Is applied & paid for “ with intent to 
delay, hinder or defraud creditors ” 
they shall be entitled to the remedy 
therein provided. The creditor who 
was held herein to bo so entitled was the 
annuitant’s wife with whom before the 
purchase of the annuity he had entered 
into a separation agreement under 
which he was under a definite continu- 
ing liability subject to termination or to 
variation of the amount payable only 
upon the happening of the events, or 
one of them, mentioned therein. — 
Lane v. Lane (No. 2), {1937 J 2 
W. W. R. 49 ; subsefiumt proceedings^ 
Lane t?. Lane (No. 3). [1937] 3 W. W. R. 
612.— CAN. 

PART I. SECT. 6. SUB-SECT. 2.— A. 

an. Not receiver of company — Alleged 
fraudulent preference made before re- 
ceiver appmnted.] — Fox v. Nipisbinq 
Ry. Co„ Gooderham V. Nipissino Ry. 
Co. (1881), 29 Gr. 11.— CAN. 

PART I. SECT. 6, .SUB-SECT. 2.— 0. 

o 1. Personal representative .) — 

Pltf., a daughter of R., deceased, pur- 
chased judgments which had been 
obtained against R. in his lifetime. 
She later became administratrix of his 
estate. She then, as administratrix & 
in her personal capacity, sued her 
brother, deft., attacking transfers 
made by R. to deft, os having been 
made to defraud creditors : — Held : 
pltf.’s position as administratrix did 
not entitle her to attack the fraudulent 
transfers. A debtor who fraudulently 
transfers his property cannot himself 
attack his fraudulent transaction, & 
his administrator has no greater right. 
— Ryan v. Chari.esworth, fl930] 
S, C. R. 427 ; 3 D. L. R. 431.— CAN. 

si. Broker negotiating conveyance ,] — 
A broker who negotiates the convey- 
ance of land to a purchaser’s wife 
cannot attack the conveyance as being 
in fraud of creditors, since he is a con- 
senting party. — liosooE v. Bozyk, 
[1933] 4 D. L. R. 585 ; 41 Man. L. R. 
605.— CAN. 


PART I. SECT. 6, SUB-SECT. 2.— 
-B. (a). 

m i, .] — In the 

absence of evidence to the contrary, 
it is presumed that a mtgee.’s security 
is sufficient to satisfy £ds claim ; 6c 
unless it is shown that the mtge. 
security at the time of the loan waa 
less than the amount of the mtge. the 
mtge. debt is not within 13 Elis. o. 5. 
—Clark w. SMiTm [1933) S W. W. R. 
110: 41 Man. L. R. 438.— CAN. 

sp. Secured creditor .] — If the se- 
curity of a secured creditor Is suffident 
to satisfy his claim in full he cannot 
bring action under Fraudulent Pre- 
ferences Act, R. S. 8., 1920 (o. 204). — 


so. a. P. MOLean V , Rawbkin 
W26J 4 B. B. B. 174 J [19241 
2 W. W. R. 671.— -CAN, 


at. Not creditor advisino conveyanoeA 
—Blackley v. Kenny (1880), 16 
A. R. 622.— CAN. 


PART 1. SECT. 6, SUB-SECT. 2.— 
D. (0). 

m i. .1 — Pltf. suing for a tort. 

such as slander or malicious prosecu- 
tion, is not a creditor of deft, until 
he has recovered judgment in the 
action, & has no status to impeach a 
conveyance as fraudulent against him, 
even though it was made because or 
the threatened action. — Fisher v, 
Kowslowski (1913), 25 W. L. R. 417 ; 
5 W. W. R. 91 ; 13 D. L. R. 785 ; 23 
Man. L. R. 769.— CAN. 


m ii, .] — A judgment creditor 

may in his own name maintain an 
action to set aside a conveyance as 
fraudulent & void, without having 
a lien by virtue of an execution In the 
hands of the sheriff. — B rown v. Weil, 
[1927] 4 D. L. R. 218 ; 61 O. L. R. 66.— 
CAN. 


sw. Judgment for alimony .] — Where 
a wife, having obtained a judgment for 
permanent alimony, brought an action 
to have a release executed by the 
husband set aside & the transaction 
declared preferential, fraudulent, 6c 
void, under Fraudulent Conveyances 
Act, R. a. O., 1014 (c. 105);— Held: 
even if pltf. was not her husband’s 
creditor she could nevertheless bring 
an action, for imder sect. 3 creditors 
& others ^* were protected. — Shephard 
V. Shepharil [1925] 2 D. L. R. 897; 
66 O. L. R. 655 ; affg., [1024] 3 
D. L. R. 566.— CAN, 


PART !. SECT. 6, SUB-SECT. 1. 

sx. Whether proceeds may he fol- 
lowed .] — The fact that a conveyance 
is set aside as fraudulent against the 
transferor’s creditors does not render 
available to them the proceeds of a 
policy of insurance which, after said 
transfer, was effected by the trans- 
feree in his own favour & paid for by 
him. — C anadian CJredit Men’s Trust 
ASBOON., Ltd. V. Chow Lun, [1931] i 
W. W. R. 211 ; 1 D. L. R. 1090.- 
CAN. 


PART I. SECT. 6, SUB-SECT. 2,— B. 

k (p. 219) i. ,] — The rule 

that in an action by a JudgmoDt 
creditor to set aside a transfer by bis 
debtor as fraudulent against creditors 
tbe debtor is not a neoesewMy or proper 
party when he has no interest in the 
land transferred & no relief is asked 
against him does not apply where It is 
alleged that he still has an interest in 
said land 6c a sale of tbe land Is stayed 
for to satisfy the judgment. — ^R usskll 
(Duke of Bedford) v. Murphy & 
CAROiMSaak.). fl§29] S i>. L. R. 787; 
2 W. W. R, 324.— ClAN. 

I (p. 219) i. A^o bentftt retained 

by pranfor. 1— The grantor ft not a 
proper party to an action to set aside a 
deed in fraud of creditor, unleta ho 
has retained some benefit for hiin»eif.;;r 
RxTOBiE e. RAYSona <1982), 7 M. F. R« 
410.--OAK. 

d <p. 220) I, — — Unless etssmtHm 




voL XXV«— TmMolent and Voidable OonTeyanoes. Cases €8XiBU 


SaSa# Refusal of fair offer.]— After bill 

died oi^i bebalf of creditors to set aside as 
fraudulent Sc void a voluntary settlement by 
A., their debtor, & a composition signed by 
the creditors in ignorance of such prior 
voluntary settlement, the debtor was adjudi- 
cated bankrupt, Sc an order was made by 
the Ot. of Bk^ov. setting aside the voluntary 
settlement. Pltfs., whose claim to prove 
under the bkpcy. had been admitted not- 
withstanding the opposition of the trustees 
of the settlement, wrote to them proposing 
to dismiss the bill without costs as against 
them, & that pltfs.* cost» should come out 
of the estate. The trustees declined this 
proposal but offered to consent to an order 
staying all proceedings in the suit without 


costs, or dismissing the bill without costs z-— * 
Held : the trusted of the settlement, who, 
by their refusal of pltfs.* offer, had oopipelled 
th€m to bring the suit to a hearing, muA pay 
all pltfs.* costs incurred since the date of that 
offer. — T anqubray v. Bowlbs (1872), L. B. 
14 Eq. 151. 

525b. Negligent solicltor-trus^e.] — A 

decree being made for setting aside a volun- 
tary settlement, on the ground of the omission 
of a power of revocation : — Held : the solr. 
who prepared the deed, Sc who was one of the 
trustees named in it, must pay his own costs 
as a penalty for not having called the settlor*s 
attention to the absence of the power. — 
Henshall V, Fbreday (1873), 27 L. T. 743 ; 
21 W. R. 240 ; on appeal^ 29 L. T. 46, L.JJ. 


Part II. — Conveyances Impeachable by Subsequent 
Purchasers under Statute. 

594. Add. Annotation :~-A8 to (1) Refd. Bird v. (1606), Lane, 22 ; 145 E. R. 267. 

1, R. Oomrs. (1924), 12 Tax Cas. 785. 

604a. Settlement with uses In remainder.] — Held: 619a. .] — Heisibr v. Clarke (1709), 2 Eq. 

fraudulent against a purchaser. — ^A non. Cas. Abr. 46 ; 22 E. R. 41, L. C. 


Part III. — Conveyances Impeachable from Position 

of Parties. 


g07a. .] — A. conveyance by a weak man for a 

small consideration set aside. — OIjABKSOn v . 
Hakway (1723), 2 P. Wms. 203 ; 24 B. B. 
700, L. 0. 

Annotations: — Oontd. Cray t?, Mansfield (1750), 1 Ves. Sen. 
379. RelA Hawes r. Wyatt (1790), 2 Cox, Eq. Cos. 263; 
Blachford v. Christian (1829), 1 Knapp, 73. 


811. Add, Annotation : — Consd. Lancashire Loans, 
Ltd. V, Black, [1934] 1 K. B. 380. 

881a. Deed not fully explained to donor.] — 

Phillipson V, Kerry (1863), 32 Beav. 628 ; 
9 L. T. 40 ; 11 W. R-. 1034 ; 55 E. R. 247. 
Annotation Apld. Ellis v. EIUb (1909), 26 T, L. H. 166. 


creditor,] — An exeontion creditor, who 
sues to set aside a transfer by his 
debtor on the grronnd that it Is fraudu- 
lent a^nst creditors. Is not obliijed to 
sue on behalf of all other creditors of 
debtor as well as himself, Orisrln of 
the dlatlnotion In this respect between 
execution creditors & simple contract 
creditors reviewed. — S t. Greoor Mbb- 
OANTII.B Co. V. HALBXOH & BANK OP 
Montreal, [19271 1 D, L. R. 761 ; 
[19271 1 W. W. R. 247 ; 21 Bask. L. R. 
316.---CAN. 

PART I. gfiOT. 6, SXJB-SECT. 2.-— D. 

h 1, ,1 — Semble: in an 

action under Praudnlont Preferences 
Act, R. 8. 8., 1920 (o. 204), the onus 
is always on pltf. of proving debtor’s 
Insolvency. — ^M oLEan v, Ratekin 
(S askA [19271 4 V, L. R. 739 ; [19271 
8 W. W. R. 444 ; affd., [1928] 4 D. L. R. 
18 : [19281 2 W. W. R. 421 ; 22 S. L. B. 
6 s 5 : 10 d B. R, 196.— CAN. 

o (p. 228) i. .1 — In an 

action to set aside as fraudulent against 
oredltors a transfer between sisters : — 
ffeld : the corroborative evidence 

neoemuarr to meet the vrimd fade case 
which pltf. establishea by showing a 
transfer between near relatives in olr* 
oumstanoes of suspicion, bad been 
supplied. — LtwoQcnerr v, PtnA, [19251 
3 t). L. R. 84 ; [19251 1 W. W. R. 
834,-~CAN. 

o (p. 223) li. .1— KUSHNBB 

V, Taeinica (Saak.), [19271 4 D. L, E. 
697 ; [19871 8 W. W. R. 828.— CAN. 

■ (p, 228) 1. ,3 — Knox e. 

CAN. 


L. i. 


“Brown v. 


218 ; 61 


t (p. 223) ii. 

Weil, [19271 4 D. 

O. L. R. 55.--CAN. 

■ (p. 223) ill. .)— Kubhnbr 

V. Yasinka (Sask.), [1927] 4 D. L. R. 
697 ; [19271 3 W. W. R. 328. — CAN. 

0 (p, 223) I. Of bona fidee.] — 

McNeill v. Cairns (1931), 3 M. P. R. 
195.— CAN. 

PART II. SECT. 3, SUB-SECT. 2.— 
B. (a). 

672 i. NecessUy for valuable considera- 
tion ,] — Dob Proudpoot v. McOrae 
(1842), 6 O. S. 502.— CAN. 

PART III. SECT. 1. 

ki. .1 — B., a person of full age 

& understanding, who at the time was 
suffering under emotional distress & 
loss of interest to life, executed a 
voluntary transfer of her property In 
favour of A. with whom she was then 
living. In a suit by B. to set aside the 
transfer : — Held : the facts did not 
show want of capacity, nor did the 
circumstanoes ooustltute a fiduciary 
relationship, & In the absence of fraud 
or overreaching the ct. could not enter- 
tain the suit. — BoYi> v, Alexander 
(1931), 31 S. R. N. 8. W. 645 ; 48 N. S. 

W. W. N, 202.— AUS. 

1 ~ Qrantor wiihout business 
experience,]— Held : the instruments 
were void in equity. — E dinbi^h Li^ 
Assurance Cfo. v, Allen (1871), i» 
Qr, 425.- CAN. 

o j The social relation- 

8hfi> * between donor & ^ 
former a man of 83 years whose mental 

16 


powers were greatly weakened, added 
to the facts that he had made the donee 
his financial agent with respect to a 
certain transaction, & reposed much 
confidence in him, was held to raise 
the presumption of imdue Iniluenoe. — 
lie McPherson, Trusts & Guarantee 
Co., Ltd. V. Bradford, [1930J 3 
W. W. R. 368 ; 4 D. L. R. 915 ; a/fp.. 
[19301 3 D. L. R. 378.— CAN. 

pii. — — .1 — Pltf., an aged, 

ignorant, & worn man, transferred his 
land to his son, deft., the only con- 
sideration to pltf. being a lease for 
30 years, in consideration of one dollar, 
of a small house & garden, part of the 
laud conveyed, and an agreement to 
supply pltf. periodically with certain 
provisions : — Held : the transaction 
should be set aside on the ground that 
it was an improvident transaction made 
practically without considenition &■ 
without advice. In favour of a person 
who had a duty at least to see t hat the 
transaction went no furtJier than was 
actually RP^TSsarT.— IlRYNYa I’l 
Hhynvk, (1932J 1 Vv. W. n. 82 : 1 
D. L. R. 672 ; 40 Man. L. R. 1/3. — 

. 

p jjj Grant in consideration of 

maintenance for b'/e. 3 7-^ 

years old. trniinferred land to dofts. in 
conHideration of lior malntenanoo for 
life, which transfer the Supreme Ct. of 
Tasmania on her death set aside as 
nroonred by undue Intlueuco ! — Hela : 
the transaction was properly set aside. 
—Watkins v. Coombes (1922), 80 
C. L. R. 180.— AUS. 

p Iv. <2* iUUerate ,] — Oouveyonoes 

set aside on grounds of improvidano^, 
& want of proper professional advice.— 


the donee 

" '*vf*j.w4. , Kutj uu. wui sev 

the donee establishes 
• . ®P<»*itaneons act of the 

aonor actuig in circumstances which enabled 
^ independent will, & which 
ju^ifled the ct. in holding that it was the 
^sult of a free exercise of the donor’s will. 
If the evidence establishes the fact above 
stated it should not be disregarded merely 
because the donor did not receive independent 
legal advise. On the other hand, the receipt 
of independent legal advice may rebut the 
presumption although it is not acted upon. 
But to have that effect it must be given with 
a knowledge of all the relevant circumstances, 
& be such as a competent & honest adviser 
would give if acting solely in the interest of 
the donor. 


A Malay woman, who was a great age & 
wholly illiterate, executed a deed of gift of 
landed property in Singapore in favour of her 
nephew, who had the management of all her 
affairs. Before executing the deed the donor 
had independent advice from a lawyer who 
acted in good faith. He was unaware, 
however, that the gift constituted practically 
the whole of the donor’s property, & did not 
bring home to her mind that she could more 
prudently, & equally effectively, beneflt the 
donee by bestowing the property upon him 
by will ; — Held : the gift should be set aside, 
as the presumption which arose was not 
rebutted. — Inche Noriah v. Shaik Ai.ub 
Bin Omar, [1929] A. C. 127 ; 98 L. J. P. C. 
1 ; 140 L, T, 121 ; 45 T. L. R. 1, P. C. 

AnTwUxtion : — Consd. Lancashire Loans, Ltd. v. Black. 

11931] 1 K. B. 380. 


835. Addn Annotation : — Consd. Lancashire Loans, 
Ltd. v. Black, [1934] 1 K. B. 380. 

844. Add, Annotation : — Consd. Inche Noriah 
V. Shaik AJlie Bin Omar, [1929] A. C. 127. 

844a. .]— Greenlaw v. King (1841), 10 

L. J. Oh. 129 ; 6 Jur. 18, L. 0. 

Annotations "Reid, Llewellyn v, Baaeley (1842), 1 Hare, 
527 ; Walsingham v. Goodrlcke (1843), 3 Haro, 122 ; 
Beuden v. Kingr (1852), 9 Hare, 499 ; Boyd v. Barker 
<1859), 28 L. J. Ch. 445 ; Guest r. Smythe (1870), 6 Ch. 
Ap^ 653, n, ; Fenner v, L. & S. E. Ry. (1872), L. R. 7 
Q. B. 767. 


845. Add, Annotaiions: — Consd. Inche Noriah 
V. Shaik AUie Bin Omar, [1929] A. 0. 127; 
Held. Lancashire Loans, Ltd. v. Black, [1934] 
1 K. B. 380. 

8 g 9 a^ Independent adviser unaware of extent 

of property.] — ^Applt., a medical practitioner 
& an intimate friend of resp., an elderly 
widow, attended her professionally during 
two illnesses in the years 1928 & 1930. He 
made no charge for his professional services 
or for the medicines supplied, & had stated 
that he did not regard her as a paying patient. 
After her recovery from the second illness, 
resp. in 1931 executed a deed by which she 
purported to convey to applt. certain freehold 
land, together with the building thereon, for 
the sum of £1,600, but it was not in dispute 
that no consideration money was paid. 
Subsequently resp. instituted proceedings to 
have the conveyance set aside & a reconvey- 
ance of the property made to her, alleging 
that the deed was executed by her under the 
influence of applt., her medical attendant, & 
without independent advice. The deed was 
explained to the patient by her solr., but he 
was unaware of the proportion the propei*t/y 
conveyed bore, to iier whole estate. Both 
parties were alive at the date of the trial, & 
gave evidence: — Held: (1) the relationship 
of doctor & patient exist/ed between the 
parties ; (2) a person giving Independent 

advice must be aware of the total amount of 
the donor’s property A; the proportion the 
part given bears to the w'hole ; (3) the onus, 
which lay upon applt., to x^rove that the gift 
was the result of the free exercise of resp.’s 
independent will having been discharged to 
the trial judge’s satisfaction, the ct. in the 
circumstances of this case could reverse sucli 
finding only if there was no evidence at all to 
support it. — Williams v, Johnson, [1937] 4 
All E. R. 34 ; 81 Sol. Jo. 784 ; sab nom, 
Williams v. Williams, [1937] W. N. 321, 
P. 0. 

895a. .] — If a legatee agrees to sell to the 

exor. of the will his legacy for an annuity, 
the burden will lie on the exor. to show that 
there was no unfairness in the transaction. — 
Re Biel’s Estate, Gray v, Warner (1873), 


Shanagan V. Shan AQ AN (1884). 7 
O. R. 209.~-€AN. 

r i. Deaf dt illiterate— Orvas of 

proof , \ — Action to set aside a con- 
veyance obtained from an old woman 
who was deaf & nnable to write, & 
who had no relatives or friends, by 
the reeve of the townshln in w'hlon 
she lived, & who was well known as 
a iustioe of the peace, & an active, 
shrewd hnsiness man, engaged in many 
enterprises : — Held : the onus was not 
on deft., & pltf, must prove her case. — 
MoEwan V, MinNE (1884), 6 0. R. 100. 
-~OAN. 


— Onus of proof. 'I — The fact 
that deft., who had set up the defence 
of fraud to an action on a guarantee, 
proved that he could not read or write 
the English language, that In which 
the guarantee was written, was held 
not to be sufflolent of itself In the 
present cose to raise such a primd fade 
presumption of fraud as to Justify the 
trial Jud^ in placing on pltf. the 
burden of proving affinnatively that 
that portion of the document, which 
deft, attacked, was in fact read over 
to him Si that he understood the same. 



PART III. SECT. 2, SUB-SECT. 1, 

832 li. .] — Kry8v. KRYe,J192y] 

1 D. L. R. 289 ; S C. R. 153.— CAN. 

832 iil. .J — Where suspicious 

clroumstanoes coupled with relation- 
ship are proved there is a prirnd facie 
cose for setting aside a conveyance. — 
Syrja V . Sybja (1931), 45 B. O. 
321.— CAN. 

a (p. 259) i. .1 — Plaetzer v, 

Raymond (Out.), (19271 2 D. L. R. 
389 ; 8 O, B. R. 181.— CAN. 

s (p. 259) ii .3 — Barry v, 

McGuire (1032), 4 M. P. R. 673.— 
CAN. 

tp. Evidence in rebuttal.] — Bkett v. 
Brett (No. 2), [1937] 2 W. W. R. 693i, 

— CAN. 

PART in. SECT. 2, SUB-SECT. 2. —A 

sw. Fid/uciary rdationahip — Where 
no independent advice .] — Goulet v. 
Tardip (Man.), [1029] 4 D. L. R. 128.— 
CAN. 

PART HI. SECT. 2, SUB-SECT. 2.— B. 

sx« Onus of proof — On narty alleging 
fairness of tranaactum — Sale by parent to 
son.]— In an action by a father against 

16 


his son to set aside a transfer on the 
ground of fraud, where admittedly no 
pecuniary consideration passed at the 
time, the father could not speak 
English, the solr. who drew the transfer 
spoke only English, & the document 
was in English, & the father was 
entirely dependent on the son for 
information os to what was said & 
done, the burden of proof was held to 
bo upon the son that his father knew 
well the nature & effect of the instru- 
ment, — IWANOHUK V. IWANiDHUK 
(^ta.), (19191 8 W. W. R, 363 ; 48 
b. L. R. 381.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.— C. 

s2. Aunt niece .] — A presumption 
of undue influence was held to arise as 
between a lady of eighty-seven, nearly 
blind, & her meoe & niece's husband.— 
Donnelly v. Jesseau, Donnelly v. 
Morrissey (1936), 11 M. P. R. 1-— 
CAN. 

PART IIL SECT. 2, SUB-SECT. 2.— F 
ty. When presumed*-Huabai^ in 
impaired physical dh mental corhdui ^ — 
W^e with ousimss 
PREY V, MoOappret (1891), 18 A. R. 
599.— CAN. 



Vol. XXV. — ^Fraudulent and Voidable Conveyances 


L. B. 16 Bq. 677 ; 42 L. J, Oh. 656 ; 28 

L. T. 836 ; 21 W. B. 808. 

Annotation : — Reid. Harloe v. Horloe (1876), 44 L. J. Ch. 612» 

909a. — Dbanej v. Rastbon (1792), 1*^ Anst. 
04; 145 EUR. 801. 

940. Add, Annotation : — ^Refd. Permanent Trustee 
Co. of New Soutli Wales, Ltd. v, Bridgewater, 
[1930] 3 All E. R. 601. 

961. Add. Annotation : — Refd. Permanent Trustee 
Co. of New Soutli Wales, Ltd. v, Bridgewater, 
[1930] 3 AU E. R. 501. 

962a. ^ .] — Resp. was entitled to certain 

contingent & reversionary interests under his 
grandfather’s & father’s wills, the exact nature 
S; extent of which interests were the subject 
of some doubt, & several counsel had advised 
upon them & their opinions differed. One 

M. , a moneylender whose exors. were applts., 
had advanced various sums to the resp. 
between the end of 1927 & Sept., 1928, 
amounting in all to £2,203 175. Id. In 
Sept., 1928, M. refused to make any further 
advance, but offered to purchase the whole 
interest under the grandfather’s will & the 
interest under the father’s will to the extent 
of £1,460 to £125. Resp. saw an inde- 
pendent soLp. with whom, however, he only 
had one short interview, who seemed to 


have acquiesced in the transaciteB . , 
resp, said he was determined to 
the time of the earlier advances, ha4 
on policies for £2,500 on the life of 
be taken out & assigned to him, & tli$y 
assigned to him absolutely. It seemed l 
able that resp. paid the first premium & in 
the surrender of one of them resp. & M. acted 
jointly <& both signed aU documents : — Held : 
(1) the sale had been made at a substantial 
undervalue, & re.sp. Irad had no proper 
separate advice ; (2) the position of the 

parties was such that it was incumbent on 
the exors. of M. to prove affirmatively that 
the transaction was just & equitable, this 
they had failed to do ; (3) the judge of first 
instance having decided that the policies 
had become the absolute property of M. there 
was nothing in the facts wliich rendered this 
view wTong in. law. — Permanent Trustee 
Co. OF New South Wales. Ltd. v. Bridge- 
water, Bridgewater v. Permanent Trus- 
tee Co. OP New South Waij^s, Ltd., [1936] 
3 AU E. R. 501 ; 80 Sol. Jo. 973, P. C. 

964a. Purchase by devisee — Representation that 
defective will duly executed.] — Broderick v. 
Broderick (1713), 1 P. Wins. 239 ; 24 

E. R. 369, L. C. 

Annotation : — Refd. Baugh v. Price (1752), 1 Wils. 320. 


PART in. SECT. 2, SUB-SECT. 2.— M. 

sz. Fiancee dt flanc^*6 father. \ — Where 
shortly after the death of assured the 
beneficiary, his fiancee, assigned to 
his father, without consideration, ail 
her Interest in the policy & the benefits 
thereof : — field : in the circumstances 
she should be declared entitled to the 
insurance money. — Redmond v. Boitet 
(Man.), fl927] 1 D. L. B. 1057 ; fl027] 
1 W. W. R. 38C ; affd., [19281 4 D. L. R. 
806; [1928] 3 W. W. R. 345; 37 Man. 
L. R. 468.— CAN. 

PART III. SECT. 3, SUB-SECT. 1, 

r 1. . ] — Pltf . purchased land from 

deft. Subsequently pltf.’s husband 
having been con vie tod of a crime & 
sentenced to Imprisonment, deft, 
induced pltf. to retransfer the land to 
him ; — Ueld : pltf. having been imposed 
on, & having conveyed the land for 
less than the real value thereof & 
without Independent advice, the trans- 
fer should be set aside. — Colp v. 
Hunter (1911), 1 W. W. R.314.--UAN. 

928 iii. . 1 — McEaohern v, 

Somerville, MoEaohern v. White 
(1876), 37 U. 0. R. 609.— CAN. 


PART III. SECT. 3, SUB-SECT. 2.~-A. 

936 i. Principles of relief — Presump' 
Hon of in/^apacity .] — Expectant heirs 
& reversioners need to be protected 
against the consequences of their own 
improvidence in dealing with designing 
men. — Morey v. Totten (1857), 6 Gr. 
17G.— CAN. 

PART III. SECT. 4, SUB-SECT. 3. 

c i, — Pltf., a person of 

little or no business ability, who was 
possessed of a life interest in a capital 
sum of considerable amount, had been 
adjudicated bkpt., & tmder threat of 
his creditors to realise the life Interest, 
had approached deft., a money-lender, 
for assistance. Notwithstanding the 
business ignorance of pltf. & the 
financial straits in which he was placed, 
of which deft., by reason of previous 
transactions with him, must have been 
well aware, & without pltf. being 
iudepeiidently advised, a sale of the 
life interest to deft, was arranged at 
a figure considerably under its real 
value. In an action brought some 
eleven years later to have the trans- 
action set aside : — field : although 
Inadequacy of consideration for a 


transaction is not of itself sufficient to 
give rise to a presumption of undue 
Influence, the surrounding circum- 
stances in the present case were 
sufficient to show that pltf. was in the 
hands of deft. & the subsequent delay 
in bringing action, & the conduct by 
pltf., in effecting further Insurance in 
pursuance of the transaction having 
takeu place, while pltf. yet remained in 
ignorance of its impeachable nature, 
did not amount to a confirmation & 
same should be set aside. — Harria r. 
Richardson, [1929] N. Z. L. R. 668.— 
N.Z. 

PART V. SECT. 6. 

1077 1. Onus of proof that purchaser 
unih notice .] — In India the onus lies 
on a third party, who takes the benefit of 
a transaction with notice or knowledge 
of oiroumatanccs raising a presumption 
or probability of undue fnfiuence by 
the other party to the contract on the 
party complaining of undue iafiuence, 
of proving that he, the third party, 
derived no unfair advantage or that 
the party complaining of undue in- 
fluence acted as a free agent. — Kama 
Patter v. Linoappa Oounder (1934), 
I. L. H. 58 Mad. 454.— IND. 
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FRIENDLY SOCIETIES. 

Part III. — Unregistered Societies. 

17* Add* AfmakMon iU to (8) Held. Gre^betg «• CSoopeTtiteiii, [1^26] Oh* 657. 


Part IV.— Collecting Societies 


85. Add. Annoiaiion :---Apld. BeU v. Harker 
(1927). 91 J. P. 189, I 

85a« •] — ^Where a person allows a policy with 

a collecting societv or industrial assurance 

S ony to lapse & takes out instead of it a 
IT policy in another society, a transfer 
takes place within the contemplation of 
Industrial Assurance Act, 1923 (c, 8), s. 20 (1), 
notwithstanding that before the date of the 


Part VIII. — Privileges of 

51a« “ Demand In writing ** — What amounts to,] — 

Friendly Societies Act (c. 63) requires the 
assignees, etc., of the officers of such societies 
** upon demand in writing ” to pay the debts 
due from such officers in priority of his other 


policy with the second society the pe^on 
already held other policies with that society, 
or that after that date he continues to hold 
other policies in the first society, or that 
before the lapse of the earlier policy the two 
policies for a time co-exist. — Bbll v. Har- 
KBR, [1928] 1 K. B. 868 ; 97 L. J. K. B. 166 ; 
138 L. T. 226 ; 91 J. P. 189 ; 44 T. L. E. 33 ; 
26 L. G. R. 606 ; 28 Cox, 0. 0. 461, D. 0. 


Registered Societies. 

creditors : — Seld : a bill filed to recover the 
amount is a sufficient “ demand in writing*” 
— Absolom r. Gething (1863), 32 Beav. 822 ; 
32 L. J. Oh. 786 ; 8 L. T. 132 ; 9 Jur. N. S. 
1268 ; 11 W. R. 332 ; 66 E. B. 126. 


Part XI. 

78a. What majority required — Levy on prosperous 
branches — In aid of non-prosperous.] — The ct. 

held that the Ancient Order of Foresters 
were entitled to alter the general laws of the 
Order without a nine-tenths’ majority so as 
to compel branches or cte. of the society 


Rules. 

which were in a good financial position to 
contribute 7J per cent, of any surplus on 
valuation for the support of branches which 
were not prospering. — Bundby v* Seabrook 
(1932), 48 T. L. B. 361 ; 76 Sol. Jo. 289. 


Part XII.— 

109a. Agent — Termination of employment — Under 
amended rules.] — Pltf. was appointed an 
agent of defts., a friendly society, whose 
rules, though subject to alteration, provided 
at that time for the retention of agents in 
office so long as their conduct was satisfactory. 
After pltf. reached the age of sixty-five defts. 
altered their rules, by providing that agents 


Officers. 

should be compulsorily retired at the age of 
sixty -five, & defts. terminated pitf.’s employ- 
ment ; — Held : as the rules, on the face of 
them, were alterable, pltf. was not entitled to 
a declaration that defts. were not entitled to 
terminate his employment. — Page v. Liver- 
pool Victoria toiendly Socxety (1927), 
43 T. L. B. 712, 0. A. 


Part XIII. — Membership. 


188. Add. Annotation: — Apld, R. v. Lancashire 
JJ., Ex p. Tyrer, [1926] 1 K. B. 200. 

146a. Illegal policy— Liability of company—** False 


representation by proposer.]— P earl As- 
SX7RANCB Co., Ltd. v. Bromley, Ko. 174a, 
post 


PART I, 

I. Charitable Aasociations Actt 
It. 8. U.. 1918.]--Sass d. St. Nicholas 
Mutual Benefit Assocution of 
W iNKIPEG, [1937] S. 0. R. 416.— 

CAN. 


PART XL SECT. 6. 

• i. "BuUa affectino righte given 

by Ontario Jvtmrance Act, 1927, 9. 163.) 
— The rtUefi of a mutual benefit Bociety 
cannot aifeot tbe right to surrender, 
assign or dispose of tbe contact 

18 


between society & beneficiary ^"^on 
by the Ontario Insurance Act, R.S*p,, 
1927, 8. 168.— § McKinjjON. 11985] 
1 D. i. E. *28 J O. E. S3.— CAM. 

PART Xni. SECT. 8, 8UB-SB0T. 8.— A. 

ax. Condf^ons pnoed^nt-^Vekpery oj 



m 8ociM^ 


taSt* ^ 4l9ctoBeft to 1 

On of 0ao» S^i c« Ixxiii*) oy \ 

itAm^ ^ Wtoma’ kmAk^ & Beso^etofeofeX 
l^nnH wiMl ^KikxSkifii$o^% it* ol ilao Tvitos modo 
\mA^ th® fwithority of that Actt—HeJd: 
(1) in itMointing a ‘^nopainee’^ of a sub- 
soiib«r'B mterest in the fund the directors 
oufht to be informed for what purpose the 
noSatoee Is appointed & to whom money is 
to be paid. This may be done by the 
isastrumexit appointing the nominee or by 
some other ii»trument signed by the sub- 
aeriber, or by his will j (2) Semble : a 
“ nominee *’ may be a person who is intended 
to take as a trustee for others. — U rquhart v, 
BtJTTBRFriEliD (1887), 37 Ch. D. 357 ; 57 
L. J. Oh, 621 ; 67 L. T, 780 ; 36 W. R. 376 ; 
4 T. L. R. 161, C, A. 

Who may be nominee — Trustee,] — 

Urquhart v. Buttbrpiei,d, No. 155a, ante. 

174a. Industrial Assurance Act, 1923 (c. 8), s. 3 
— ‘‘ Grandparent — Step-grandparent.] — (1) 
By Industrial Assurance Act, 1923 (c. 8), 
s, 3, ** Amongst the purposes for which . . . 
industrial assurance cos. may issue policies 
of assurance there shall be included insurmg 
money to be paid for the funeral expenses of 
a parent, child, grandparent, grandchild, 
brother, or sister, . , : — Held : “ grand- 

parent does not include a stop -grandparent. 

(2) By sect. 6 of the same Act “ Any . . . 
industrial assurance co. which issues policies 
of industrial assurance which are illeg^ . . . 
shall, without prejudice to any other penalty, 
be liable to pay to the owner of the policy 
a sum equal to the surrender value of the 
policy ... or, if the policy was issued after 
the commencement of this Act, a sum equal 
to the amount of the premiums paid, unless 
it is proved that owmg to any false repre- 
sentation on the part of the proposer, the 
. , . co, did not know that the policy was 
illegal . . : — Held : the “ false repre- 

sentation here referred to includes any 
untrue statement, whether made innocently 
or fraudulently. — Pearl Assurance Co., 
Ltd. v. Bromley (1933), 49 T. L. R. 446 : 
77 Sol. Jo. 404. 

175a« Insurance of child lor more than statutory 
amount.] — Resps., an industrial assurance 


CO., iasued three polidyee bf 
in respect ot the life cA e 

statutory maximum, though each wm 
a sum less than that maximum. &aoli 
policy contained a provision that no paymehJt 
would be made which either alone op in 
junction with other such payments exceeded 
the statutory maximum. On a charge of 
having committed an offence within 
Industrial Assurance Act, 1923 (c. 8), 

8. 39 (2) : — Held : (1) the words in sect. 4 (1) 
relating to payments on the death or 
children were merely descriptive of the 
group of sects in the 1896 Act headed Pay- 
ments on death of children,*’ & did not limit 
those sects, in their application to industrial 
assurance cos. to payment only, but included 
the provisions as to insurance ; (2) the above 
provision in each policy had no legal effect 
at all, & it could not be contended that in 
fact the co. did not insure for more than the 
statutory amount ; (3) the proceedings were 
in time because, for this purpose, the insur- 
ance co. did not insure from the time only 
when the policies were taken out, but (Lord 
H EWART, O.J.) either insured on every 
occasion when a premium was paid, or 
(Avory, J.) continued to insure during the 
time that the assured was not in default 
& the policies were in force. — Marker v. 
Britannic Assurance Oo., Ltd., [1928] 
1 K. B. 766 ; 97 L. J. K. B. 359 ; 138 L. T. 
395 ; 91 J. P. 51 ; 44 T. L. R. 243 ; 72 
Sol. Jo. 121 ; 26 L. G, R. 136 ; 28 Cox, 0. C, 
475, D. 0. 

Annotations • — As to (2) Distd. Hirst v. Liverpool Viciorli 
Fnendlv Society, Clark v. London 8: Man^'oeater Assce 
Oo., [19301 2 IC. B. 209 ; Re Smith & Brltannlo Assnr 
anoe Co., Ltd.’s Arbn., [1933] 1 K. B. 109. 

1751 ), Proviso In policy limiting sum assured. 

— In 1920 H. took out a policy of industric 
insurance on the life of his daughter, the 
aged three months, at a premium of twopenc 
per week, & in 1^26 he effected a simila 
policy on the life of his son, then aged on 
month, in each case assuring the amount 
respectively set out in a Table contained i 
the policy. The Table in the policy of 192 
was made out on the basis of a premium c 
one penny per week & insured sums payabl 


policy <S7 payment of premium .] — In an 
action wherein pltfs. sought to recover 
benefits from a fraternal society as the 
beneficlarios of a deceased who was 
alleged to have become a member 
thereof : —Held : applying sects. 81 (3) 
& 86 (1) of Insuianoe Act, 1925, 
deceased 'b application for membership 
fk, the acceptance thereof did not effect 
a contract binding on the society 
because no policy, or certificate of 
membership, was doUvered & payment 
ot the first premium or at least all of it 
had not been made, which, under said 
sects., were conditions precedent to a 
blndli^ contract. — PBmxBSQN v. Em- 
PiBB Home Benefit Assoon., [1931] 
2 W. W. R. 868.— CAN. 


PART XUI. SECT. 4, SUB-SBOT. 1. 

148 i. Necessity for insurable in- 
terest .] — ^A woman, O., on the suggestion 
of the agent of a friendly society, 
agreed to take out a policy of Industrie 
Assurance on the life of her step- 
mother, T., & she left it to the agent 
to take the necessary steps to effect 
the insuianoe. She signed no proposal 
for a polioy in favour of T., nor was 
such a proposal s^ed by T., who was 


unaware of the transaction, & there 
was no evidence to show by whom tho 
proposal, which bore to be signed by 
T., was In fact signed ; but a policy 
In favour of T. was Issued by the 
society & handed to C., who retained 
it, Sc paid premiums on it. 0. had no 
insurable Interest in the life of T., Sc 
she had no intention of benefiting 
T., O. having claimed repayment 
from the society of the premiums paid 
by her : — Held : C. was entitled to 
repayment, as, owing to the absence 
of consensus ad iderrit no concluded 
contract was disclosed either between 
O. Sc the society, or between T, & the 
society. 

Opinions, that, 'on the assumption 
that a policy on the life of T. for the 
benefit of O. had been entered into, It 
was an Illegal policy within Life Assur- 
ance Act, 1774 (o. 48), & C. was, on 
that ground also, entitled to repay- 
ment of the premiums under Life 
AsBurano© Act, 1774 (o. 48), s. 6. — 
Cams v, Otty of GIlajsoow FiUKNnnY 
SOOIETY, [19331 S. O, 69.— SOOT. 

1 J, — Deft, club, which was 

incorporated under Ohoritablo Assoons. 
Act, 1913. held to be a oorpn. 
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canring on the business of insurance 
& a “ friendly society wlthl 
Manitoba Insurance Act, 1932. Seci 
118 (5) of Manitoba Insurance Act, o 
to the effect of tho understating of tli 
age of the insured in the apmlcatlo, 
or contract, held to apply to the con 
tract of Insurance in question lu iciu - 
Bboadbrncv. 1600 Cj.im of bov 
Manitoba, [19351 1 W. W H 3 >3 
2 D, L. II. 802; on avptal, (J0))J . 
W. W. R 531), 4 J) L R 33/ . 4i 
Man. L. R. 221. -CAN. 

PART XIII. SECT. 4, SUB-SECT. 2.-C. 

sa. Benevolmf asnocuil ion i ncorporaUd 
under ChariinhLe A^tsoeuifuniS Art, 
R S. M, 1013 (c 27)- \ aliddy of 
but daw as to notninaiton.) — Theobald 
V. WINNICKO MfTSlOI VNPI AriHOC N., 

[19271 i D L, R 57 : Man. L. R. 


PART XIII. SECT. 4, SUB-SECT. 3.— B. 

f Sum payable by rules to 

*• vndow or heirs or represerUativea **— 
** Or ” not read as ** and .**} — APPLESI 
o. Skarlb (1930), 2 M. P. R. 3X»,~ 
CAN. 



A^QLtgg Atm 'RiwwRTi! 

^ daMti oi til© Mfe assared varying in 
aia^puiit aocordipLg to age & the time the 
po^y had been in force ; it also contained the 
following statement : “ Twopence per week 
will assnre double the above sums provided 
that in any case where the amount secured by 
the larger premium would exceed the limits 
of assurance prescribed by Friendly Societies 
Act, 1896 (c. 26), viz., £6 for children under 
five years of age, & £10 for children under 
ten years of age, the sum assured shall be 
limited to £6 or £10 as the case may require.** 
In the policy of 1926 was a statement that 
the amount payable under it was subject to 
the limitations of Friendly Societies Act, 
1924 (c. 11) : — Reid: in view of the state- 
ments in the two policies limiting the amount 
insured in each case to the statutory 
maximum, neither policy contravened the 
provisions of the Friendly Societies Acts, 
1896 &: 1924, & was valid. 

In 1926 C. signed a proposal for a whole 
life assurance on the life of her son, then 
aged one year next birthday, at a weekly 
premium of one penny for a sum to be 
assured increasing as per scale up to £16. 
On the same day she signed a proposal for 
an endowment assurance on the same life 
at a weekly premium of threepence for a 
“ sum to be assured £7 14s. payable on 
attainment of age fifteen or in the event of 
previous death as per scale,** Two policies 
were issued on the basis of these proposals. 
On the whole-life policy there was this 
memorandum : “ This life is also assured 

under [the endowment] policy. Accordingly, 
the full sum assured printed in the schedule 
will not come into operation until the attain- 
ment of the age of ten. The combined 
amount payable in the event of earlier death 
shall not exceed £6 on death under age three, 
£10 under age six, £16 \mder age ten *’: — 
Reid : as the above quoted memorandum 
cut down the sums payable under the com- 
bined policies to the statutory limit, the 
policies did not c<Jntravene the Friendly 
Societies Act, 1924 (c, 11), & were valid. — 
Re Hirst & Liverpool Victoria Friendly 
Society, Re Clark & London & Man- 
chester Assurance Co., [1930] 2 K. B, 
209 ; 99 L. J. K. B. 138 ; 142 L. T. 291 ; 94 
J. P, 81 ; 73 Sol. Jo. 832 ; 28 L. G, R. 63, 
0. A. 

Annotation : — ^Apld. Smith v. Britannic ABSuranoe Co. (1932), 
174 L. T. Jo. 44. 

175c, .] — ^Applt, insured her child, who 

was born on May 2, 1927, a month after its 
birth, the premium to be 2d, a week. Friendly 
Societies Act, 1924 (c. 11), s. 2 (1), stated that 
Friendly Societies Act, 1896 (c. 26), s. 62, 
should have effect “ as if for that section the 
following section were substituted,’* & pro- 
vided that a society should not insure or pay 
on the death of a child under three years of 
age any sum of money which exceeded or 
which, when added to any amount payable 
on the death of that child by any other, 
society or branch or by any trade union, 
exceeded £6. By Industrial Assurance Act, 


Digest Sotplemeot. 

1923 (c. 8), 8. 21, it was required that any 
such policy of insurance should set out in 
distinctive type a statement of the effect of 
sect. 62. Applt. claimed from resp. co. the 
return of her premiums on the grounds that 
{a) under sect, 62 os amended by sect. 2 (1) 
of the Act of 1924 the sum insured exceeded 
the amount allowed, A: (6) under sect. 21 of 
the Act of 1923 the policy did not set out a 
statement of the effect of sect. 62 as amended. 
Sect. 62 of the Act of 1896 was left un- 
amended & unrepealed by the Act of 1924, 
but under the latter Act was to be read' as 
provided by the Act of 1924. The policy was 
issued for a penny premium, & that was 
altered to twopence premium, & it was then 
stated that the amount payable on death was 
ascertainable from Sched. B., but that, the 
premium in this case being twopence, the 
amoimts stated in Sched. B were increased 
in proportion. That would bring the 
amounts over what was allowed by sect. 62 
as amended, but to the above statement was 
added “ subject to the conditions of the 
Friendly Societies Act.** In a second proviso 
on the face of the policy it was stated that 
the policy was issued “ subject to the pro- 
visions of sect. 62 of Friendly Societies Act, 
1896 (c. 25), as amended by the Industrial 
Assurance Act, 1923 (c. 8) — the provisions of 
which would, it was argued, make it illegal.** 
Then followed the effect of sect. 62 without 
the express language introduced by the Act 
of 1924 : — Reid : the child had not been 
insured for sums in excess pf the amounts 
permitted by sect. 62 of the Act of 1896 as 
amended by sect. 2 (1) of the Act of 1924, 
having regard to the effect of the statements 
in the policy, & particularly the proviso, & 
to the fact that sect. 62 of the Act of 1896 
still existed, not haying been repealed, though 
the amendment of it in the Act of 1923 had 
been repealed, & though sect, 62 had now to 
be read as if it had the effect set out in 
sect. 2 (1) of the Act of 1924. The co. had 
not committed an offence against sect. 21 of 
the Act of 1923, as it used the very language 
in its policy which had been used by the 
Legislature from 1896 to 1924, &, did intro- 
duce the effect of sect. 62, & it was im- 
material that the Act of 1924 was not specific- 
ally mentioned. — Re Smith & Britannic 
Assurance Co.’s Arbitration, [1933] 1 
K. B. 109 ; 102 L. J. K, B. 61 ; svb nom. 
Smith v, Britannic Assurance Co., Ltd., 
147 L. T. 367, C. A. 

175d. Who is child within Industrial Assurance 
Act, 1928 (c. 8), s, 3 — Illegitimate chUd.] — 

Above sect, provides that : “ Amongst the 
purposes for which industrial assurance cos. 
may issue policies of assurance, there shall be 
included insuring money to be paid for the 
funeral expenses of a parent, child, grand- 
parent, grandchild, brother or sister, & the 
issuing of such policies shall be treated as 
part of the industrial assurance business of 
the society or co.** : — Held : the word 
“ child ** in the above sect, includes an 


PART Xlll. SECT. B. 

sd. For funds improperly divided — 
Uruiuthoriacd distribution.] — Held: 
under the rule« of the Ancient Order of 
Foresters & under Friendly Societies 
Act, 1896 (c. 25), B. 78 (1) (c), a dis- 


solution of a ct. required the consent 
of the central body, & as this had not 
been obtained, the members of the ot. 
which had diasolTed were personally 
liable for the money they had divided. 
— Kkllt V. Peacock (1917), 56 So. 
L. R. 86.— SCOT* 
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PART XIII. SECT. 6, SUB-SECT. 2.— 
A. 

sg. Construction of rule — Membership 
to cease wltm deposit tuH> months in 
arrear.] — I^ulo 17 of a Chinese bene- 
volent assoon, at Penang provided that 
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illegitimaid cliild, &; policies taken oat by a 
mother for the purpose of insuring money 
to be paid for the funeral expenses on the 
death of her illegitimate children were valid. 


—Morris v. Britannic — w 

ITTD., [1931] 2 K. B. 125 ; 100 U 
263 ; 145 L. T. 46 ; 47 T. L. Jft. 81B ; 
Sol. Jo. 206. 


‘(^>r 


Part XVII. —Accounts and 

228a. Power of commissioner or Inspector to hold 
public inquiry — Industrial Assurance Act, 

1923 (c. 8), s« 17.] — An inspector appointed 
by the Industrial Assurance Comr. imder 
Industrial Assurance Act, 1923 (c. 8), s. 17 (1), 
for the purpose of examining into & reporting 
on the ^airs of an industrim assurance co., is 
notentitled to conduct the inspection in public, 
but this shall not prevent him from admitting 
from time to time any persons the presence 
of whom is reasonably necessary to enable 
him to carry out his duty under the statute ; 

& he is not entitled to make public the 
information gained by him in the course of 


Inspection of Affairs. 

such examination or of the exercise of the 
powers conferred upon him by the said sub- 
section & by Friendly Societies Act, 1896 
(c. 25), s. 76 (6), or otherwise to make use of 
such information save for the purposes of 
carrying out his examination & of preparing 
his report on the affairs of the co^ & for pur- 
poses ancillary thereto. The same principle 
applies where the Comr. himself makes the 
examination. — Hearts op Oak Assurance 
Co., Ltd. v. A.-G., [1932] A. C. 392 ; 101 
L. J. Ch. 177 ; 147 L. T. 41 ; 48 T. L. R. 
296 ; 76 Sol. Jo. 217, H. L. 

Annotation : — Consd. O’Connor r. Waldron, [1935] A. C. 76. 


Part XVIII. — Disputes. 

224a. .] — Timms v. Williams (1842), 3 Q. B. 250. Add. Annotation Refd. Paul, Ltd. 

413 ; 2 Oal. & Dav. 621 ; 11 L. .T. Q. B. 210 ; Wheat Commission (1935), 162 L. T. 352. 

6 J. P. 686 ; 0 Jup. 1012 ; 114 E. R. 565. 25t. Add. Annotation .—nm. Paul, Ltd. 

Wheat Commission (1035), 152 L. T. 352. 


Part XIX. — Offences, Penalties and Proceedings 


322. Add. Annotation : — Consd. Pishwick v. Qyani, 
[1925] 1 K. B. 617. 

329a. False return.] — An information 

for making a false return under the Friendly 
Societies Act, 1896 (c. 25), e. 84 (c), is good if 
laid within six months from the date when 
the return is sent to the registrar, — Wind- 
ridge V. Ancient Order op Foresters' 
Friendly Society, [1933] 1 K. B. 42 ; 102 


L. J. K. B. 62 ; 148 L. T. 285 ; 96 J. P. 483 ; 
49 T. L. R. 16 ; 30 L. G. R. 510, D. C. 

363a. Parent society — Improper dealings with 
funds of branch,]— It was alleged that a local 
branch of a friendly society had improperly 
purchased certain freehold property, ^ the 
parent society sued for a declaration that the 
purcliase was an improper one, in breach of 
the rules, & a breach of trust, & that defts. 


the monthly deposit to be made under 
rule 16 should be payable by each 
member in advance on the 15tb 
day of the month, & that “ if his 
monthly deposit shwl be two months 
in arreor ” he was to be notified, & 
falling payment within twenty -one 
days was tpeo facto to cease to be a 
member & forfeit all privileges : — Beld : 
upon the true construction of rule 17 
a member could be notified of default 
only If payment of a monthly deposit 
was two months in an*ear; it was not 
sufficient that at the date of the 
notification two monthly deposits 
wore in arroar. Appeal dismissed. — 
Chkk Wor Lok V. Yeoh Saw Geok. 
U9361 A. C. C9 ; 104 L. J. P. C. 25 * 
152 L. T. 103, P. O.— STRAIT^ 
SETTLEMENTS. 

PART XV. SEC3T. L 

sd. Subscriptions — Whether capital or 
imoms .} — Subsoriptions paid by the 
members of a benefit society or associa- 
tion to the Booioty or association to 
enable it to carry on its business are 
its ** income ” & not *' capital.” — 


ViZAQAPATAM MUNICIPAL COUNCIL V. 

Tea Districts Labour Assocn. (1932), 
I. L. R, 55 Mad. 282.~IND. 

PART XV. SECT. 3. 

sf. Unauthorised investments — Lia- 
hilUy of auditors .] — Failure of auditors 
to report irregularity In Investment of 
funds amounts to misconduct, & the 
auditors are responsible for any result- 
ing loss. — Canadian Woodmen of 
THE World v. Hooper, [1933] 1 
D. L. R. 168.--CAN. 


PART xvn. 

sk. Order for investigation by Attorney' 
General — Validity.] — The Workers’ 
Benevolent Society of Canada, incor- 
porated in 1923 under Charitable 
Associations Act, R. S. M., 19?3 (now 
superseded by Port VIII. of Cos. Act, 
1932), appealed from the dis^ssal 
of its motion for an order prohibiting 
the making of an Investigation of the 
books, accounts & securities of the 
society & into the general 
its business, pursuant to. 

A.-0. made under sect. 414 of Cos. 
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Act, 1932, & amendments thereto : — 
Held : the appeal should be allowed & 
the issue of the order of prohibition 
be directed. — lie Workers Be.vevo- 
LKNT Society of Canada & Harrison, 
[1933] 3 W. W. R. 498; [1.984] 1 

D. L. R. 257 ; 41 Man. L. L. 519. - 
CAN. 

PART XIX. SECT. 3, SUB-SECT. 1. - 

A. (a). 

sb. Action for lihcl — Whether prooj 
of special darn age ■nerefi.Hnry.]-~HcUi : 
pltfs. were entillod to maintain an 
action tn recover damages for derama.' 
tion of the soelet y as such ; it was 
unnceessary. in the case of a trading 
Hon^ty or pfl.rlnt'rshlp* to Elloffo 
& prove spociai damages where 
defamatorv words were spoken or 
written of the coi*pn., society or partner- 
ship, in relation to iU trade or busi- 
ness ; & damages limited to the injury 
done to the joint adventure might be 
awarded without proof of speci'j.! 
damage. — I rish Peoples Assoe. Co. 
V. Dublin Cmr Absce. Co., [1929] 
I. R. 25.— IR. 
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were to make good to the lodge the money 
spent upon the purchase i^Meld : the parent 
society had a vested interest in the fund of 
the local lodge, although the amount of such 
interest could be ascertained only upon a 


proper valuation in accordance with the rules, 
& was entitled to maintain the action under 
Friendly Societies Act, 1896 (c. 26), e. 94. — 
Tomley V, Shrbevb, [19373 3 All E, E. 76 ; 
81 Sol. Jo. 498. 


Part XXII. — Dissolution. 

480. Add. Annoiatiom : — An to (1) Refd. I. B. Yorkshire Agricultural Soc., [1028] 1 K. B. 

Oomrs. V. Soc. for Belief of Widows & Orphans 611; Be De Carteret, Forster v. Be Carteret, 

of Medical Men, I. E. Comrs. v. Medical [1933] Ch. 1Q3 ; ae <o (2) Held, Be Wells, 

Charitable Soc. for West Biding of Yorkshire Swinbume-Hanham v. Howard (1982), 48 


(1926). 42 T. L. B. 612; 


PART XX. SECT. 8. 

•o. BigM to secede.) — In the absence 
of statutory provisions there is no 
power in a branch lodge of a friendly 
society to socodo from the order to 
which it belongs, unless the power is 
expressly conferred by the rules of the 
sotdety. Semblc : even If the rules 
give a right to secede, there is uo 
practical method of doiug so, unless 
machinery Is provided for the piurpose. 
— iJNDiiPKNDENT ORDER OF ODDFEL- 
LOWS V. Independent Order of 
Oddfellows Bon Accord Lodge 
No. 11. [1901-3] S. A. L. 11. 62,— A US. 

sd. Effect of 8ex:es8ion — On property 
<t funds. }— A mere right to secede 


I. B. Oomrs. v. T. L. R. 617, 


does not confer a power in the seceding 
lodge to take away the funds con- 
stituted under the rules of the order 
A rule of a friendly society providing 
that a lodge which Is expelled shall 
forfeit its property to the ruling 
authority of the society is not ultra 
vir«a,— I ndependent Order of Odd- 
j-TCLLowfl w. Independent Order of 
Oddfellows Bon Accord Lodge 
No. 11, [1901-3] S. A. L. R. 62.— AUS. 

bI. Secession hy Scottish branch of 
English society — Refusal to grant cer- 
tificaie of secession — Jurisdiction of 
Scottish courts.] — The Scottish branch 
of a friendly society, whose registered 
office was in England but whose rules 


had been recorded In Sootland, resolved 
to secede from tho parent body, 6c 
applied to the secretary of the society 
for a oerttfloate of secession in order 
that the branch might bo registered as 
a separate society in Scotland. The 
certificate having been refused, the 
branch brought a petition, Under Ct. of 
Session (Scotland) Act, 1868 (o. 100), 
8. 91, for an order on tho society to 
grant a certificate : — Held : the ct. 
nad jurisdiction to entertain tho peti- 
tion. & procedure by way of a summary 
potiuon under sect. 91 was a convehient 
& practical method of Invoking the aid 
of the ot. — Sons of Temperance 
Friendly Society, [19261 S. O. 418. — 
SOOT. 
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V(d. XXV. Cases 44— 847a. 


GAME. 

Part IV. — Persons having Rights over Game. 


44. Add, Annotation : — Cleobury Mortimer 
Bural District Council v, Ohilde, [1933] 2 
K, B. 368. 

58. Add, Annotatiom : — Aa to (2) Consd. Peech v. 
Best (1930), 99 L. J. K, B. 637. Held. 
Wenner v. Morris (1936), 79 Sol. Jo. 262. 

55. Add, Annotation : — Aa to (2) Gonsd. Peecb v. 
Best (1930), 99 L. J. K, B. 637. 

64. Add, Annotation — ^Refd. Cleobury Mortimer 
Rural District Council v, Childe, [1933] 2 
K. B. 368. 

69. Add, Annotation : — Gonsd. Peech v. Beat 
(1930), 99 L. J. K, B. 637. 

71. After this case add : — 

. ] — Stat. Frauds, s. 4, is now replaced 

by Law of Property Act, 1926 (c. 20), s. 40. 

76. Add, Annotations : — Retd. Swayne v, Howells 
(1926), 43 T. L. R. 14 ; Cleobury Mortimer 
Rural District Council v, Childe, [1933] 2 
K. B. 368. 

87. Add, Annotation : — Gonsd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

90. Add, Annotations : — Gonsd. Peech v. Best 
(1930), 99 L. J. K. B, 637. Refd. Wenner v, 
Morris (1936), 79 Sol. Jo. 252. 


Part VI. — Remedies for 

127. Add, Annotation : — Gonsd. Hollywood Silver 
Pox Farm, Ltd. v, Emmett, [1936] 1 All E. R. 
825. 

129. Add. Annotation : — Gonsd. Hollywood Silver 
Pox Farm, Ltd. v. Emmett, [1936] 1 All E. R. 
825. 


91. Add. Annotation : — Gonsd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

92. Add, Annotation: — Gonsd. Peech, v. Best 
(1930), 99 L. J, K, B. 637. 

92a. Sale of part of land for erection of racing 
stables — Breach of covenant for quiet enjoy- 
ment.] — A landowner who has granted a 
lease of sporting rights over land to a tenant 
together with a covenant for quiet enjoy- 
ment &; afterwards during the currency of 
the tenancy sells part of that land to a third 
party so that it is or may be used for the 
erection of racing stables, is thereby dero- 
gating from his grant so as to become liable 
in damages to his tenant. — Pkbch v. Best, 
[1931] 1 K. B. 1 ; 99 L. J. K. B. 537 ; 143 
L. T. 266 ; 46 T. L. R. 467 ; 74 Sol. Jo. 
520, C. A. 

Annotation: — ^Refd. Wenner v, Morris (1935), 79 Sol. Jo. 

252. 

98. Add, Annotation : — As to (2) Gonsd. Peech v. 
Best (1930), 99 L. J. K. B. 637. 

100a. Grant of licence to gliding associa- 

tion.] — The user of land for gliding flights 
may be an actionable interference with 
sporting rights granted over the land. — 
Wenner v, Morris (1935), 79 Sol. Jo. 262. 


Infringement of Rights. 

142. Add, Annotation : — Refd. Andrews v, Carlton 
(1928), 93 J. P. 65. 

145. Citation : — substitute “ 67 J. P. 423.** 

247a. Summing up — Necessary contents.] — There 
must be a careful direction to the jury on the 
nature of common enterprise in the case of 


PART II. SECT. 1. 

tx. ** Taking or kiUir^ ” gamt under 
one year of age — What amounts to ,] — 
Sect. 4 of Game Act, R. S. 8., 1930, 
provides that “ no person shall hunt, 
trap, take, shoot at, wound or kill 
. . . the young under one year of age 
of any of the animals mentioned in the 
sect .'* : — Held : (1) the application of 
the word ** take " therein is Umited to 
the act of capturing an animal &, in 
order to constitute an offence, the 
capture would have to be of a living 
animal, notwithstanding that sect. 
2 (5) provides that ** game ** means 
such animals dead or alive ; (2) 

although the kilHng of such an animal 
la done when the animal la found 
lying wounded by some other person, 
& In order to end its suffering, the 
killing nevertheless comes within the 
terms of the section 8c is, therefore, an 
offence. — R, v, Zimmiek & Zimmer, 
[1981] 2 W. W. R. 662.— CAN. 

PART II. SECT. 8, SUB-SECT. 4.— 
A (b) lU. 

* 7 , Provineial game Act — Killing of 
game oy white man on Indian reserve .] — 
The fact th4t the Domlhion Parlia- 
ment has exclusive legislative authority 
ov« '^ladlans 8c lands reserved for 
inalaua ** does uot prevent a provincial 
game proteotlon Act which prohlblte 


the killing of game out of season from 
being applied to the killing of game on 
an Indian reserve where the offender 
is a white man. — R. r. McLeod, [1930] 
2 W. W, R, 37; 64 Oan. O. C. 107.— 
CAN. 

PART IV. SECT. 8, SUB-SECT. 1. 

sa. Right to shoot game — Under Oume 
Act Amendment Act, 1925.}— Game Act 
Amendment Act, 1925, does not give 
a farmer an absolute right to shoot 
game birds found doing damage to hia 
crop, provided he does not shoot across 
a public highway ; it means merely 
that so far as the penalties Imposed by 
said Act ore concerned they shall not 
bo enforceable against a farmer shoot- 
ing under the olroumstanoes therein 
described. The right of a munloi- 
pallty to protect its citizens by pro- 
hibiting the discharge of firearms with- 
in its limits is not interfered with. — 
B. ex rel, Rankin v. Pbndray, [1929] 
1 W. W. R. 30 ; 51 Can. Crim. Cos. 27 ; 
40 B. O. R. 410.— CAN. 


f i. 


PART IV. SECT. 4. 

R. V, Stlibot, [1929] 1 


D. L. R. 307 ; 80 Oan. Crtm. Cas. 389. 

CAN. 

f ii. .]— Indians in Ali^^f en- 

titled to tihe benefits of the articles of 

23 


treaty made between the Queen & the 
Blaokfeet, Stony, & other Indiana on 
Sept. 12, 1877, may, regardless of the 
provisions of a provincial Game Act, 
when hunting for food kill all kinds of 
wild animals regardless of age or size 
wherever they may be found on un- 
occupied Crown lands or other lands to 
which such Indians have a right of 
access, at all seasons of the year, 8c 
may hunt such animals with dogs or 
otherwise as they see fit, & they need 
no lioonce beyond the language of 
Alberta Natural Resources Act, 1930, 
8, 12, to entitle them to do so. — B. v. 
Wesley, [1932] 2 W. W. R. 337 ; 4 
D. L. B. 774 ; 58 0. C. C. 269 ; 26 
Alta.L. R. 433.— CAN. 


f ill. .] — ^A treaty Indian is 

)Ound by the provisions of Game Act, 
EI.S.S., 1930, & prohibited thereby 
!rom shooting, hunting, trapping or 
jarrylng firo-aima within certain areas 
jf Crown lands which are declared to 
ie game preserves & which ore 
oartloularly described In Schod. B. of 
flame Act.— It, v. SairTW, f 19351 2 


f iv. — — ■.] — Indians have no rigtt 
of access to a game reserve b^ond 
that of other persons under the Game 
Act. R. S. S., 1930.— R. v. Smith (1935), 
64 Can. C. C. 131.— OAN. 
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tged vrith violence.— R. v. 
>2lCr.App.Rep. 79, 0. 0. A. 

266a, Mom tban o&e oflenoe in same count.]— 
Applt. was convicted on a count of an indict- 
ment \7hicli charged an offence against Night 
Poaching Act, 1828 (c. 69), s. 1, in the follow- 
ing terms: “A. D. on the 13th day of 
December in the year 1032 in the county of 
L. by night unlawfully took or destroyed 
pme or rabbits in [certain land] or was in 
the said land by night with a gun, net or 
other instrument for the purpose of unlaw- 


f^ taking or destroying game or rabbits ” : 
— ffeld ; the count charged two offences in 
the alternative & was, therefore, bad in law, 
& the conviction must be quashed.— R. v, 
Disney, [1933] 2 K. B. 138 ; 102 L. J. K. B. 
381 ; 149 L. T. 72 ; 97 J. P. 103 i 49 T. L. R. 
284 ; 77 Sol. Jo. 178 r 24 Or. App. Rep. 
49; 31 L. G. R. 176; 29 Ooi, C. C. 635, 
C. 0. A. 

Annotation Coiud. R. v. Wilmot (1933), 149 L. T. 407. 
299. Add. Annotation ; — Consd. Parey v. Welch, 
' [1929] 1 K. B. 388. 



Part VII.— Gamekeepers. 

354. Add. Annotations .■—Consd. Cotterill v. Penn, [1930] 1 K. B. 53. Reid. Barnard v. Evans, 

[1926] 2 K. B. 794. 


Part VIII.— Licences. 


3758 . Coursing— What amounts to.]— Resp. 

was cliarged with having killed a hare when 
he had no licence to kill game, as required 
by sect. 4 of Game Licence.s Act, 1860 (c. 90). 
Resp. owned three greyhounds, which he kept 
for coursing & sport. On the day of the 
alleged offence he was riding his horse in a 
field, with the permission of the owner, & 
had with him two of his greyhounds. There 
were no other persons or dogs present. • The 
two greyhounds chased a hare, overtook & 
killed it. Thereupon resp. galloped across 
the field to where the greyhounds were, 
picked up the hare, put it in a bag, & placed 
the bag in the bottom of a hedge :--Held ; 
these facts constituted the killing of a hare 


by coursing with greyhounds within the 
meaning of the third exception in Game 
Licences Act, 1860 (c. 90), s. 6, which ex- 
cepted from the duties & provisions of that 
Act : “ (3) the pursuing & killing of hares 
... by coursing with greyhounds, . . .” ; 
therefore, the justices were right in acquitting 
resp. The exception is not restricted to any 
organized sport of coursing hares.— Dolby v. 
Halmshaw, [1937] 1 K. B. 196 ; [1930] 3 
AU E. K. 229 ; 100 L. J. K. B. 109 ; 165 
L. T. 533 ; 100 J. P. 480 ; 53 T. L. E. 48 ; 
80 Sol. Jo. 877 ; 34 L. G. R. 653 ; 30 Cox, 
C. C. 484. 

387. Add, Annotation Reid. Clark v. Westaway, 
[1927] 2 K. B. 697. 


PART VIII. SECT. 1. SUB-SECT. 4. 

893 1. Defences— Coursing hare.]— 
Deft, was prosecuted tor pursuing a 
hare with a myhound without ha^ng 
a game certlflcato, contraiy to Oame 
Certificates (Ireland) Act, 1842, ss. 2, &. 
Deft, had coursed a hare with a single 
myhound on certain lands, but pro- 
duced a written permission from the 
owner of the lands to do so. The 


resident magistrate held that failure 
to take out a licence under Game 
Licences Act, 1860, formed the basts 
of the charge, & deft, was exempted 
on sect. 5, exception 3, of that Act, in 
respect of coursing a bare with bis 
greyhound, & dismissed the summons. 
On a case stated ■.—Held ; the resident 
magistrate was wrong in deciding that 
deft, came within Oame Licences Act, 


1860, s. 5, exception 3.— R. (Navm) 
V. CUKKK, 11930] N. 1. 174.— IR. 


PART DC. SECT. 2. 

sz. Possessing the " green hide of o 
moose " during close season— Possession 
of small piece— No offence .}— ». 
Mason, [1931] 2 D. L. R. 288 ; 55 
Can. C. C. 25 ; 2 M. P. R. 457.-CAN. 
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GAMING AND WAGERING. 


Part I. — Gaming and Wagering Contracts Generally. 


1. Add, Citation i — 69 Sol. Jo. 824, 

2. Add, Annotations : — ^Apld. Ellesmere v, Wal- 
la>ce, [1929] 2 Oh. 1 ; Weddle, Beck v, 
Hackett, [1929] 1 K. B. 321. Refd. Kennedy 
V, Thomassen, [1929] 1 Oh. 426. 

5. Add, Annotation : — Consd. Ellesmere v, Wal- 
lace. [1929] 2 Ch. 1. 

7. Add, Annotation : — Oonsd. Ellesmere v, Wal- 
lace, [1929] 2 Ch. 1. 

18. Add. Annotations : — FoUd. Barnett v. Sanker 
(1925), 41 T. L. R. 660, Consd. Ironmonger 
V. Dyne (1928), 44 T. L. R. 497 ; Ellesmere v, 
Wallace, fl929] 2 Ch. 1. Refd. Cooper v. 
Stubbs, [1925] 2 K. B, 763 ; Weddle, 
Beck V. Hackett, [1929] 1 K. B. 321 ; Towns- 
end V, Grundy (1933), 18 Tax Oas. 140. 

15. Add. Annotation : — Consd. Ellesmere v, Wal- 
lace, [1929] 2 Ch. 1. 

15a. Limited to two parties.] — Eixesmeue (Eabl) 
V, Wallace, No. 15c, post. 

15b. Agreement to refer betting disputes to arbitra- 
tion.] — Where an agreement to refer betting 
disputes to a particular arbitrator is an in- 
tegral part of the bargain by which the bets 
are made, the agreement to refer is itself a 
contract by way of gaming or wagering & 
is unenforceable. — Joe Lee, Ltd. v, Dalmbny 
(Lord), Same v, Tattersall’b Committee, 
11927] 1 Ch, 300 ; 96 L. J. Ch. 174 ; 136 L. T. 
376; 43 T. L. R. 119; 71 Sol. Jo. 20. 

15c. Contract between Jockey Club & racehorse 
owner.] — (1) At the invitation of the Jockey 
Club, which was issued subject to the Club’s 
Rules of Racing, deft, nominated a horse for 
two races, namely, (a) the Peel Handicap, 
& (2) a long course Selling Plate of 200 
» sovereigns. The horse did not run in either 
race. In an action by E. on behalf of him- 


self & the other members of the Club, the 
trustees of the Club & W. & Sons as stake- 
holders, to enforce payment by the deft, 
of the entrance fees or the part of them agreed 
to be forfeited : — Meld : the contracts for the 
two races, which were between the Club & 
deft. & not between the various entrants 
inter se, were in neither case by way of gaming 
or wagering within Gaming Act, 1845 (c. 109), 
s. 18, & the Club were entitled to recover 
from deft, the amoimt of the fees agreed to 
be forfeited in the two races. 

^ (2) There cannot be more than two parties 

or two sides to a bet (Russell, L.J.). — 
Ellesmere (Earl) v. Wallace, [1929] 2 
Ch. 1 ; 98 L. J. Ch. 177 ; 140 L. T. 628 ; 45 
T. L. R. 238 ; 73 Sol. Jo. 143. C. A. 

15d. Transactions in foreign currencies. — Iron- 
monger & Co. V. Dyne (1928), 44 T. L. R. 
497, C. A. 

Annoiediona : — Consd. Weddle, Bock t>. Hackett (1928). 46 
T. L. B. 67. Refd. Woodward v. Wolfo, [1936] 3 AU E. R. 
629. 

24. Add. Ayiyiotation : — Consd. Fender v. MUd- 
may, [1937] 3 AU E. K. 402. 

26. Add. Annotation : — ^Refd. Fonder v. Mildmay, 
[1937] 3 All E. R. 402. 

47. Add. Annotation: — ^Dlstd. EUesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

51. Add, Annotation : — Dlstd. EUesmere v, Wal- 
lace, [1929] 2 Ch. 1. 

62, Add, Annotation : — Distd. EUesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

53. Add, Annotation : — Dlstd. EUesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

55. Add. Annotations : — Dlstd. BurreU r. Leven 
(1926), 42 T. L. R. 407. Refd. Latter i>. 
ColwUl, [1937] 1 AU E. R. 442. 


PART I. SECT. 1. 

1 i. Distinguished from spetmlative 
transactions.] — The mere fact that a 
transaction is speculative does not 
make it a watering one. — K anwar 
Bhax-Sukha Na.vd V, Ganpat Rai- 
Ram Jiwan (1920), I. L. R. 7 Lah. 
442.— IND. 

1 li. .] — Every forward contract 

Is to some extent speculative, but is not 
neoeBsarllv a wagering contract. The 
reoo^lsed test to bo applied is whether 
at the time of entering into the con- 
tract there was a definite agreement or 
tmderstandlng between the parties 
that the porformanoe of the contract 
by delivery of goods was not to be 
demanded, but that dlllerenoos in 
price only shoiild become payable. — 

RAMDIN HaZAKI LAL V, MANSARAM 

Murudhar (1929), I. L. R. 51 All. 
1027.—IND. 

10 I. Severable contract.] — Pltf. & 
deft, entered into an agreement 
whereby pltf. was to train deft.*a 
horses for trotting, Sc deft, was to pay 
£2 per week for eeioh horse, give pltf. 
one-fourth of stakes won, Sc further, 
when a horse was in a rane & had 
a reasonable ohanoe of winning, deft, 
was to put £5 on the totalisator Sc pay 
to pltf. any dividend received : — Held : 
(1) on agreement by an owner to pay 
to hie trainer one-fourth of the stakes 
won was valid Sc enforceable ; (2) the 


term of the contract whereby invest- 
ment was to be made on the totalisator 
by deft, in pltf interest was unlawful ; 
(3) the whole oontraot was not rendered 
unlawful thereby, the proraises being 
independent, & the lawful promises 
being capable of enforcement. — W ilson 
V. Hooarth, [1927) N. Z. L. R. 332. — 
N.Z. 

d i. .] — Wilson v. Hogarth, 

No. 10 1, anfe.— N.Z. 

sa. Agreement for payment of 
differences — Arising out of wagering 
contract.] — Where a forward contract 
for the purchase & sale of goods is void 
on the ground of wagering under Con- 
tract Act, B. 30, a subsequent cross 
oontraot, os a result of which the 
difleitmoes payable under the original 
wagering oontraot are settled, is void 
under Bombay Act III. 186.5, s. 1. — 
JrVANCHAND GaMBHIRMAL, ETC. V. 
Laxminarayan Ganeshram (1925), 
I. L. R. 49 Bom. 689.— IND. 

•b. Agreement by racehorse owner to 
nay trainer share of stakes tuon.l — 
V. Hogarth, No. 10 1, ante.-— 

N.Z. 

so. Contract to buy <£* sell on margin — 
Onus ondefendant to prove illegal.}— 
Defts., Toronto merchants, engaged 
pltf 8., Chicago brokers, to buy Sc sell 

S ain in Chicago on margin, which the 
bter did, advancing them money for 
which they sued. Defts. having refused 

26 


to settle for losses sustained : — Held : 
assuming the State law to be that if 
the contract was to deal In such a 
way that only the differences In prices 
should be settled according to the rise 
Ac fall of the market, & no grain be 
either delivered or accepted, the con- 
tract would be a gambling contract & 
illegal, it lay upon defts. to establish 
clearly that such was the character of 
the dealing. — Rice v. Gunn (1881), 4 
O. R. 579.-~CAN, 


PART I. SECT. 3, SUB-SECT. 1.— C. 

66 i. Forbearance to post as 

defaidter .] — A wagering contract under 
Indian Contract Act ia void to the 
extent that no ct. will enforce such a 
contract, but It is not illegal. A col- 
lateral ai^eement, therefore, based upon 
a transaction which was onginally a 
wagering transactktn, is not on that 
account illegal. 

A cheque arising out or a betting 
tra isactiou, but given in consideration 
of a person’s promise to refrain from 
posting the drawer of the cheque 
before the Turf Club, & having him 
declared a defaulter, is yolld, & for 
good consideration. — BanvaRD v. 
Moolla (1928), I. L. R. 7 Ron. 263.— 
IND. 


o j, Forbearance to post as 

defaulter— ^AvitwrUy of agent ,] — In Apr. 
1931. deft, became heavily indebted to 
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58. Add. Annotations : — DIstit. Burrell v. Leven 
(1926), 42 T. L. R. 407 ; Bldridge & Morris 
V. Taylor, [1981] 1 K. B. 416. Reid. Eichard- 
son V. Moncrieffe (1926), 43 T, L. E. 32; 
EvaiiB V. Bartlam, [1937] A. C. 473 ; Latter 
i?. Oolwill, [1937] 1 All B. E. 442. 

-.1— An agreement by debtor to pay 
a debt resulting from a betting transaction ; 
Held : to be enforceable, although obtained 
under the threat that, notwithstanding ct. 
proceedings were pending, he would be 
reported to Tattersall’s. — Buxton v. Gum- 
ming (1027), 71 Sol. Jo. 232. 

63. Add, Annotation : — ^Refd. Latter v, Oolwill, 
[1937] 1 All E. R. 442. 

64. Add. Annotation : — Distd. Hyde v. Tyler 
(1926), 42 T. L. E. 442. 

84a, .] — pitf. backed a horse with deft. 

for £10 & the horse won the race. Th^e 
was subsequently a dispute as to whether tne 
result of the betting was payable at 100 to 1 
or at 33 to 1. The parties agreed to refer the 
question to Tattersall’s Committee. The 
Committee decided that the amount payable 
was £1,000, &; that it was to be paid within 
seven days. In an action to recover the 
£1,000 pltf. alleged that deft, had a^eed to 
abide by the decision of the Committee : — 
Held : as the parties only referred to Tatter- 
sail’s Committee the question whether the 
bet was at 100 to 1 or at 33 to 1, & as there 
was no further agreement by deft, for good 
consideration to pay such sum as the Com- 
mittee might find to be payable, the action 
failed. — Hyde v. TyleH (1926), 42 T. L. E. 
652 ; 70 Sol. Jo. 856, C. A. 

70. Add. Annotation ; — ^Apld. Hyde v. Tyler 
(1920), 42 T. L. E, 442. 

70a. Agreement to compromise action.] — A 

mere agreement to compromise an action 
brought for a gaming debt is not sufficient 
consideration on which to found an action 
on the agreement. — Burrell & Son v. 
Leven (1926), 42 T. L. E. 407. 

76. Add. Annotation : — As to {!) Consd. Ellesmere 
V. Wallace, [1929] 2 Ch. 1. 

83. Add, Annotation : — Distd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

94. Add. Annotation : — Refd. Ellesmere v. Wallace, 
[1929] 2 Oh. 1. 


98. Add. Annotation *Refd. Ellesmere v, Wallace, 
[1929] 2 Ch. 1. 

107. Add. An^otaMmi : — ^Dittd* BUesmere t>. Wal- 
lace, [1929] 2 Oh. 1. 

108. Add. Annotation : — As <o (1) Apld. Samti^ v. 
Adelaide Club, Ltd., [1034] 2 K. B. 09. 

148. Add. Annotation : — Consd. Morgan v. Ash- 
croft, [1937] 3 All E, E. 92. 

152. Add. Annotation : — ^Refd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

164. Add. Annotation: — As to (1) Oonsd. Hum- 
phery r. Wilson (1929), 141 L. T. 469. 

171. Add. Annotation: — ^Reld. Eamdutt Eamkis- 
sen Dass v. Sassoon E. D. & Co. (1929), 98 
L. J. P. 0. 68. 

173. Add. Annotation : — ^Refd. Berg v. Sadler & 
Moore, [1937] 2 K. B. 158. 

181. Add. Annotation : — Consd. Carlton Hall Club 
V. Laiirence, [1929] 2 K, B. 163. 

182. Add. Annotation : — Consd. Carlton Hall Club 
V. Laurence, [1929] 2 K. B. 153. 

185. For “ Gaming Act, 1838 ” read “ Gaming 
Act, 1738.” 

Add. Annotation : — As to (1) Refd. Foster v. 
DriscoU, lindsay v. Attfleld, Lindsay v. 
DriscoU, [1929] 1 K. B. 470. 

188 a. Loan to bookmaker for general pur- 

poses of business.] — A loan to a firm of 
bookmakers for the general purposes of the 
business charged by deed on the assets of 
the partnership in the absence of proof that 
the money was required for the purpose of 
making bets, is not illegal as being “ for the 
reimbursing or repaying any money know- 
ingly lent or advanced for betting ” within 
Gaming Acts, 1710 & 1836. — Humpheby v. 
Wilson (1929), 141 L. T. 409 ; 45 T. L. E. 
536, 0. A. 

188b. .] — Money lent in England on a security 

with a view to its being used by the borrower 
in playing here a game of cards for money 
cannot be recovered in an English Ot. — 
Carlton Hall Club v. Laurence, [1929] 2 
K. B. 153 ; 98 L. J. K. B. 305 ; 140 L. T. 
634 ; 45 T. L. E. 195 ; 73 Sol. Jo. 127, D. C. 

189. Add. Annotations Refd. Hill v. Fox (1868), 
31 L. T. O. S. 118 ; Foster v. Driscoll, Lindsay 
V. Attfield, Lindsay v. Driscoll, [1929] 1 K. B. 
470. 


a number of bookmakers. On settling 
day, being unable to pay, be consulted 
a solr., whose managing clerk, W., 
bapi>ened tc be a member of the Com- 
mittee of Tattersall’s Club. After a 
geneial discussion of the position W. 
was sent to Tattersall’s Club to infoitn 
some, or all, of the bookmakers con- 
cerned, Inoludlng pltf., that deft,, 
could not pay at that time, but would 
pay them when he could. It was 
alleged that W., as deft.'s agent, 
entered Into an agreement with pltf. to 
the olfeot that if pltf, did not ” poet ” 
deft, as a defaulter at Tattersall's 
Club, he would pay what he owed in full 
within a reasonable time, & that 
thereby a legal obligation to pay the 
debt was created : — Held : W, had 
no authority from deft, to enter Into 
any such contract on his behalf. — 
O'Mallbt V. Gorman, [1935] W. A. 
L. R. AUS. 

PART I, SECT, 3, SUB-SECT. 1.— D. 

se. Ckmino Act. 1836, a. 2 — Oh€0te 
in name of efmptmv — Peraondl trana^ 


action of president .] — In the present 
action, one by a co. to recover the 
amount of vanous cheques given deft., 
a bookmaker. In payment of bets on 
horse races which bets were lost : — 
Held : on the evidence, althoiigh the 
cheques were drawn in the co/s name, 
the bets bad been the personal trans- 
actions of its president, &, therefore, 
it hod no status to mainialn the action. 
— Windsor Hotbel Co. v. Silverman, 
[1934] 3 W. W. R. 249; 11935) 1 
b, L. R. 616 ; 62 O. O. 0. 247.— CAN. 

PART L SECT. 4, SUB-SECT. 2. 

h 1. .1 — ^Where deft, sold for 

pltf. horses won by pltf. at a raffle, & 
received the purchase money : — H^td : 
be oould not refutw to pay it over, on 
the ground that pltf. had obtained the 
homes by gambling.— J amibson v. 
Sherwood (1856), 14 U. O. R. 282.— 
CAN. 

PART 1. SECT. a. 

165 1. AcHtm between partners— Z>e- 
fencea.'h-QmBS v. OARK, tl939} 1 

26 


D. li. R. 282 ; 56 Can. C. O. 346.— 

CAN. 

PART 1. SECT. 6, SUB-SECT. 1. 

181 ill. .) — Where during a 

game of dice cheques ore given by one 
player to another player for money 
advanced to enable the former to 
continue the game, such cheques will 
be deemed to have been given for an 
filemd consideration. 

If in an action brought on such 
cheques the evidenoe discloses the 
illet^ oonsideratlou the trial judge 
should dismiss the action, even though 
the illegality has not be^ pleaded. — 
Goootns V. Morrison, [1625} 2 D. L. H. 
1208 ; [19261 2 W. W. R. 76.— CAN. 

m i. OamlHng on ffrain ex^ 

change .} — ^Money advanced or lent to 
enable the borrower to carry out an 
illegal purpose as, e.p.» gambling 
transaction on a gram exchan^, 
cannot be recovered where, at least, 
the purpose has been carried out 
wholly or to a substantia ext^^-^ 
Thomas c. Pamay JSask.), {19291 8 
D. iTE 766 ; 2W. W. B. 317.-^AN. 



7«L Waffifiic. Gum IftZ— 


191. AnnoitaMm Humph^ry Wilson 

(1929), 141 L. T. 469/ 

192. AM. Annotaiiona ; — A$io (2) Apld. Humplieiy 
V. Wilson U929), 141 L. T, 469. Consd. Woofr 
V. Freeman, [1987] 1 All E. R. 178. 

.]— Gibson v. Roberts (1936), 80 Sol. ‘ 
Jo. 696. 

192b. .] — ^Pltf. was the proprietor of a club 

where card games were played for money, 
chips or counters being used for money in 
the actual play. Deft, purchased from the 
club chips to the value of £30 for which he 
gave the cheque of a thh*d party, which was 
subsequently dish(inoured. There was a 
practice in the club whereby, in the event of 
the loser having insufhcient chips to pay his 
losses, both winner &; loser proceeded to the 
office of the club & the office paid the sum 
agreed as won direct to the winner. The 
office had so paid £18 19s. on belialf of deft. 
In an action for £30, the price of the counters, 
or, alternatively, for the same sum as money 
lent, & for the sum of £18 19s., money lent : — 
II eld : (1) the giving of the counters on credit 
was a transaction in the nature of a promise 
void & unenforceable under Gaming Act, 
1892 (c. 9), s. 1, as it was a promise to pay 
money paid under contracts void under 
Gaming Act, 1846 (c. 109), s. 18 ; (2) the sum 
of £18 19s., being paid direct to the person 
who had already won the money upon 
wagers, was money lent to deft, for the pur- 
pose of gaming or wagering & therefore 
irrecoverable imder the Gaming Acts ; 
(3) bridge is not an unlawful game, but 
qu, : whether poker is an unlawful game. — 
Woolf v. Freeman, [1937] 1 All E. K. 178 ; 
166 L. T. 219 ; 80 8ol. Jo. 995. 

192c. .] — Ee Brice’s Estate, Brice v. 

Prere (1937), 81 Sol. Jo. 238. 

203. AM. Annotations: — As to (1) Consd. Elles- 
mere, Earl V, Wallace, [1929] 2 Ch. 1. As 
to (2) Apld. Carlton Hall Club, Ltd. v. 
Laurence, [1929] 2 K., B. 153. Consd. 
Humphery v. Wilson (1929), 141 L. T. 469. 

205a. .] — Pltf. & other players of 

chemin de fer took it in turn to be croupier 
or banker. Deft., one of the players, bought 
counters to stake, & at the end of the game, 
having lost £600, he gave a cheque for that 
amount to pltf. in payment of what he had 
lost to pltf. &/or other persons. In an action 


on the cheque : a payment to a 

wiimer at gaming, or to a person who accepted 
payment for winners, in the form of a cheque 
w^ void & unenforceable, & the action failed. 

■RiCHAJEtPSON V. MoNCBIEFFB (1926), 43 

T. L. “ 

213. Add. Annotation : — Consd. Humphery v. Wil- 
son (1929), 141 L. T. 469. 

224. AM. Annotaiwn : — As to {1) Refd. Re Wilson, 
Ex p. Salaman v. Keith, Prowee (1926), 133 
L. T. 814. 

226. Add, Annotaiion : — Refd. Falcon v. Famous 
Players Film Co. (1926), 42 T. L. R. 91. 

227. Add. Annotation : — Consd. Ward v, British 
Oak Insurance Co., [1932] 1 K. B. 392. 

229. AM. Annotation : — Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L.R, 91. 

239. AM. Annotations FoUd. Soc. Anon, des 
Grands Etablissements de Touquet Paris - 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton HaU Club v. Laurence, [1929] 

2 K. B. 153. 

240. Add. Annotations : — Apld. Carlton Hall Club 
V. Laurence, [1929] 2 K. B. 153. Refd. Soc. 
Anon, des Grands Etablissements de Touquet 
Paris-Pl^e v. Baumgart (1927), 96 L. J. K, B. 
789 ; Nihalchand Navalchand v. McMuUan, 
[1934] 1 K. B. 171. 

243. AM. Annotations : — FoUd. Soc. Anon, des 
Grands Etablissements de Touquet Parls- 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club, Ltd. v. Laurence, 
[1929] 2 K. B. 163. Refd. Nihalchand Naval- 
chand V. McMuUan, [1934] 1 K. B. 171. 

245. Add. Annotations : — FoUd. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton HaU Club v. Laurence, [1929] 

2 K. B. 153. 

245a. .] — Where money is lent in 

a forei^ country for the purposes of gaming 
gaming in that country is not illegal, & 
cheques payable in England are given for 
the money lent, pltf. can ignore the security 
& sue as for money lent to deft. — Soci^iTi: 
Anonyme des Grands Etablissements de 
Touquet Paris-Plage v. Baumgart (1927), 
96 L. J. K. B. 789 ; 136 L. T. 799 ; 43 
T. L. R. 278. 

Annotation: — Consd. Carlton Hall Club v. Laurence, {1929) 

2 K. B. 163. 


PART 1. SECT. 7, SUB-SECT. 1.— A. 

•p. Cheque cashed during pome.) — 
During a game of poker one :i^ayer 
oa^ed a oneque for another : — Held : 
the giving of the cheque was founded 
upon, arose opt of, Sc was oonneoted 
with, the game of poker, which was 
a gambling transaction, Sc It was there- 
fore void. — L® Blano V. Thomas 
1933), 6 M. P. R. 401.— CAN. 

PART L SECT. 7, SUB-SECT. S. 

Q I. Ocmtaining words 

** valtte recetced.^*} — Deft, gave D., a 
fellow player in a game of dioe to whom 


ho had lost $400, a promissory note for 
$1,200 to cover said $400 Sc $800 in 
cash which D. then lent to deft. On 
maturity of the note, deft, paid $700 
& gave D. a new note for $600, which 
note D. endorsed before maturity & 
for value to pltf. who hod no notloe of 
the consideration for which that note 
or the original note had been given. 
The $500 note bore the words ** value 
received.” In an action in the county 
ot, on the $600 note the defence was 
set up that It had been given in whole 
or in part for a gambling debt ; Sc, 
therefore, because of sect. 56 (a) Sc (c) 
of County Ots. Act, R. B. Id.. 1913, the 


county ot. had no jurisdiction. Judg- 
ment for pltf. — BLammkr V, Finkel- 
STEIN, [loh] 1 W. W. R. 769 ; 2 

D. h. R. 738 ; 39 Man. L. R. 417.— 

CAN. 


PART I. SECT. 7, SUB-SECT. S. 

I t. Contract to buy <t sell on 

margin ,] — Pearson v. Carpenter & 
Son (1904). 35 S. C. K. 380.--CAN. 

n II, Contract not speculative 

transaction on part of plaintiff.} “ 
Woodward & Co.. Ltd. v. Koefokd 
(1921), 62 D. h. R. 431; 37 Can. Oim, 
329 ; 31 Man. L. IL 286 ; {1921 1 
3 W. W. R. 232.— CAN. 
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Part II. — Games, Gaming and Gaming Houses. 


247. Add. Annotation : — Consd. Ellesmere v, 
Wallace, [1929] 2 Oh. 1. 

251. Add. Annotations : — Apld. Ankers v. Bartlett, 
[1936] 1 K. B. 147. Refd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

252. Add. Annotation : — Consd. Ellesmere v. Wal- 
lace, [1929] 2 Oh. 1. 

253. Add. Annotations : — Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1 ; .Toel v. Barclay, [1937] 
1 All E. R. 309. 

254. Add. Annotations : — As to (2 ) Consd. R. v. 
Kirby, Parker & Patrick (1927), 20 Or. App. 
Rep. 12 ; R. v. O. K. Social & Whist Olub, 
Ltd. (1929), 45 T. L. R. 570. Refd. R. v. 
Brennand (1930), 47 T. L. R. 22. 

265. Add. Annotation : — Refd. Davis v. Parker, 
[1931] 2 K. B. 210. 

255a. .] — The questions whether 

a house is used for unlawful gaming within 
sect. 4 of the above Act, & whether a game 
is unlawful within Betting Act, 1853 (c. 119), 
8. 3, are for the judge, & not the jury. — 


R. V . Kirby, Parker Patrick (1927), 20 
Or. App. Rep. 12, 0. 0. A. 

260. Add. Annotation^ : — As to (4) Refd. Richard- 
son V. Moncrieffe (1926), 43 T. L. R. 82. As 
to (6) Consd. Davis v. Parker, [1931] 2 K. B. 
210. Generally, Refd. R. v. Berg, Britt, 
Carr6 & Dummies (1927). 20 Or. App. Rep. 
38 ; R. V . O. K. Social & Whist Olub, Ltd. 
(1929), 46 T. L. R, 670 ; Daniels v. Pinks, 
[1931] 1 K. B. 374. 

261. Add. Annotation : — Refd. Richardson v. Mon- 
crieffe (1926), 43 T. L. R. 32. 

267a. .] — Progressive whist, where the 

partners are shuffied as well as the cards, is 
not a game of skill, &, if played for money 
prizes, is an unlawful game. — R. v. O. K. 
Social & Whist Olub, Ltd. (1929), 45 
T. L. R. 570 ; 73 Sol. Jo. 451 ; 21 Or. App. 
Rep. 119, 0. 0. A. 

275. Add. Annotation : — Folld. Bennett v. Ewens, 
[1928] 2 K. B. 610. 

276. Add. Annotation — Consd. Davis v. Parker, 
[1931] 2 K. B. 210. 


PART n. SECT. 1. SUB-SECT. 1. 

252 i. Priaea provided out of 

admission money.] — A person hired a 
ball for one night, Sc another hall for 
two nights, & advertised that whist 
drives, open to the public on payment 
of one Bnllling for admission, would 
be held In the halls on those nights. 
A largo number of people attended, & 
prices were awarded to the euooesaful 
players. The purchase of the prizes 
waa defrayed out of the admission 
monev, any balance over being retained 
by the promoter: — Held: (1) the 
playing of progressive whist was 
gaming, in view of the facts that the 
element of chance predominated in 
the game, & that the prizes were derived 
from the admission money, Sc it was 
Immaterial whether the proceedings 
were or were not detrimental to the 
morals of the ooramxmity ; (2) accused 
hod managed, conducted, or carried 
on gaming in the premises, although 
his operations had been restricted to 
three isolated occasions. — Bunton v. 
MlIXBR, [19261 S. C. (J.) 120.-~SCOT. 

PART II. SECT. 1, SUB-SECT. 2.— 

0. (a). 

o 1. .] — ^M. was the manager of a 

Sports Olub. On a prosecution under 
sect. 3 of Gaming & Betting Act-, 1912, 
charging M. with being the keeper of 
a common gaming house the police 
gave evidence that they saw people 
playing poker with both money Sc 
counters. Sc heard expressions used 
which indicated that gambling was in 
progress. It was proved that the club 
was open every day of the week to a 
very late hour, & that it was com- 
petent for any member of the public 
to join the club upon paying 2s. 
entrance fee Sc having his name 
approved. M. was convicted : — Held : 
poker is not an unlawfnl game ; how- 
ever, there was evidence upon which 
the magistrate could find that the club 
tended to cause a public mischief &; 
was, accordingly, a common gaming 
house Sc the rule nist, therefore, should 
be dlsobargod with costs.— --Bs Lrsijs. 
Ex p. MoOrohon (1936), 53 N, 9. W. 
W. N. 182.— AUS. 

sv. Whiffle hoard.] — The owner of a 
restaurant having therein a machine 
called whiffle board, which is a game 
of chance, is guilty of keepihg a com- 
mon gaming house. — R, v. dumont, 
[1936] 8D7L. R. 267 ; 66 Can. O. O. 
366,— CAN. 


PART II. SECT. 1, SUB-SECT. 2.— D. 

270 U. Game played by problem 

checker hoards .] — D*Obio v. Leigh & 
CUTHBERTSON, Ltd., [1929] 2 W. W. R. 
171 ; 41 B. C. K. 163; affff., [1929] 1 
W. W. R. 122.~~CAN. 

PART II. SECT. 1, SUB-SECT. 2.— E. 

b i. .] — R. V . Arnold, [1927] 4 

D. L. R. 206 ; 48 Can. Orim. Cos. 101 ; 
60 O. L. R. 682.— CAN. 

b ii. ,] — ^ automatic vending 

machine which answers the descrip- 
tion In sect. 986 (4) of the Criminal 
Code, as amended by 1930 (o. 1 1 ), 
8. 27, is a ** means of contrivance for 
playing a game of chance,** within sub- 
seot. (2) of sect. 986, regardless of 
whether there is any real or material 
value in what the operator, i.e. the 
player, of the machine receives at 
times, as the result of operating it. — 
R. V. Freedman, [1931] 1 W. w. R. 
775 ; 55 Can. C. C. 288 ; 39 Man. L. R. 
407.— CAN. 

b lii. .] — R. V . Wilkes, R. r. 

Hisoook, R. V . Robertson [1931], 
1 D. L. R. 995 ; 66 O. L. R. 319 ; 56 
Can. C. C. 1.— CAN. 

b iv. .]— Accused had on his 

premises on automatic vending machine 
in which customers placed a five cent 
coin, pulled a lever, & received from 
the machine a package of candy, with 
or without “ slugs,*' varying In number, 
which had no oommerolal or exchange- 
able value but might be used to 
operate the machine to show printed 
legends for amusement only, no candy 
being emitted. The candy package 
emitted for the coin deposited was such 
as that sold over the counter for five 
cents, Sc on the sale of the candy 
emitted the accused made a profit : — 
Held : accused was not guilty, under 
the Criminal Code, of keeping a common 

g aming house. — Roberts v. R., [1931] 
. C. R. 417 ; 3 D. L. R. 225 ; 56 
Can. C. C. 144.— CAN. 

b V. .] — R. V . ATHONA8 (1931), 

56 Can. C. C. 146.— CAN. 

b vl, .] — In view of the manner 

in which the automatic vending 
machine in question herein was 
operated by accused, its lessee, in 
exchanging for merchandise the slugs 
which the players received in varying 
numbers from the machine : — Held : 
it was a means or contrivance for 
playing a game of chance,** within 
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sect. 986 (2), (4) of the Criminal Code.— 
R. V. Richards, [1932] 1 W. W. R. 
148 ; 2 D. L. R. 361 ; 44 B. O. R. 430 ; 
57 C. C. O. 208.— CAN. 

b vii. .] — R. V. Richards (No. 

2), [1932] 1 W. W. R. 177.— CAN. 

b viii. .3— R. V. Heit (1931), 67 

C. C. O. 107.— CAN. 

b ix. .] — R. V. Glenfikld, R. 

tj. Stein, R. v. Ambrey, R. v. Hughes, 
R. tJ. Wong Chew, [1934] 3 W. W. R. 
4()5 ; [1936] 1 D. L. R. 37 ; 02 C. C. 0. 
334.— CAN. 

f i, — ffeld : a machine 

known as the “ Caillo Victory Vendor ** 
was one to which the prohibition In 
Gaming Machines (Scotland) Act, 
1917 (o. 23). R. 1 (1). applied.— U ltvi 
V. Miller, [1927] S. C. (J.) 87.— SCOT. 


276 i. Whether dominant dement of 
skill.] — Deft, kept for use by the public 
on his premises a number of machines, 
known by the name of “Diddlor.** 
Any one wishing to use one of these 
machines purchased from deft, discs 
at the price of seven for 6d. He 
Inserted one disc in a slot Sc pulled a 
handle, which caused three rollers to 
revolve. On each roller was printed 
a number of devices, such as cherries, 
roses, etc. If certain combinations 


of those devices stopped opposite a 
pointer on the face of the machine, 
the player won a certain number ox 
discs. With these he could purchase 
on the premises certain goods. The 
winning combinations Sc the odds for 
each were printed on the front of the 
machine in view of the player. If 
none of these combinations stopped 


opposite the pointer, the player lost 
his disc. The machine was fitted with 


a control, by which the player could 
stop the rollers, one at a time. Sc so 
endeavour to obtain a winning com 


bination. There were 15 nmohines on 


the jwemlses. Deft, was prosecuted 
under Gaming Houses Act, 1864, s. 4, 
that he, being the occupier of the 
premises, did use them for the purpose 
of unlawful gaming. The Justice was 
satisfied on the evidence that the 
majority of the persons who used the 
machine would be players of leas than 


average skill. Sc. therefore, held that 
the gome was one In which the ohnneos 
were not favourable alike to all players. 
Including the owner of the machine, 
& accordingly oonvioted the deft, v — 
Hdd: the convieripn was right. — 



VoL XXV.— Gaming aiid Wagering. Cases 278— 


278, Add. Annoiationa : — As to (1) FoUd. Bennett 
V. Ewens, [1928] 2 K. B. 610. Aa to (2) 
Consd. R. V, Kirby, Parker & Patrick (1927), 
20 Or. App. Rep. 12. 

278a. .] — R. V. Perry, R. v. Dransfeeld, 

(1936), 80 Sol. Jo. 896, 0. 0. A. 

278b. Certainty ol winning something,] — (l) A 

machine may be used for the purposes of 
“ gaming “ betting ” even though, if the 
directions affixed to it are obeyed, it is 
certain that the user will win sometliing. 

(2) In a conflict of evidence it is for the 
jury • to decide for what purposes persons 
resort to the premises in question. — R. 
V. Brennand (1930), 47 T. L. R. 22 ; 74 
Sol. Jo. 788 ; 22 Or. App. Rep. 96, C. C. A. 

278c. Order for destruction of machines — Pro- 
ceedings under Gaming Houses Act, 1854 
(c. 38).] — Applt. was convicted before petty 
sessions of unlawfully gaming with automatic 
machines, & a number of machines in his 
possession were ordered by the justices to be 
destroyed : — Held : the proceedings being 
taken under Gaming Houses Act, 1864 
(c. 38), the justices had no jurisdiction to 
order the destruction of the machines, such 
jurisdiction being conferred only by Gaming 
Act, 1846 (c. 109), s. 8, & in cases brought 
before them by a wan*ant issued under that 
Act. — Eyre v, Brumfield, [1936] 2 All E. R. 
1 ; 154 L. T. 096 ; 100 J. P. 209 ; 52 T. L. R. 
454 ; 80 Sol. Jo. 368 ; 34 I.. G. R. 249 ; 30 

284a. House used for game where chances not alike 
favourable to all players.] — The committee 
of management of a members’ club installed 
in the club certain machines for the use of 
members only & for the purpose of giving 
additional pleasure to the members. The 
machines were operated by means of pennies 
inserted in a slot. The player, having first 
inserted a penny, depressed a handle, causing 
three cylinders to revolve on which were 
depicted bells, bars fruits. On the 
cylinders ceasing to revolve the player 
either lost his penny or received winnings 
up to twenty pennies, according to the 
combination of fruits &/or bells i&/or bars 


opposite a pointer. The machine auto- 
matically filled a jack pot from its winnings, 
& the pennies in the jack pot were returped 
to the player who obtained the combination 
of three bars. The macbioes were similar 
in type to other machines for the user of 
which persons had been convicted under the 
Gaming Houses Act, 1864 (c. 38), where the 
persons had used the machines in shops or 
places of public entertainment or in pro- 
prietary clubs. Pour members of the com- 
mittee of management of the club in question 
were charged under Gaming Houses Act, 
1854 (c. 38), 8. 4, for being persons having the 
care & management of certain premises, to 
wit, the club, which were then being used 
for the purpose of unlawful gaming being 
carried on therein. The contention of the 
members of the committee of management 
was that the position of a members’ club 
was analogous to that of a private house, & 
that gaming upon the machines in a members’ 
club was therefore not unlawful gaming : — 
Held : in order that a house should be a 
common gaming house within s. 2 of the 
Gaming Act, 1845 (c. 109), s. 2, it was not 
necessary that some person should be keeping 
the house for his gain, lucre or living ; it 
was sufficient that it was a house kept or 
used for playing at any game where the 
chances of the game being played therein 
are not alike favourable to all the players ; 
the chances of the game played on the 
machines in this club were not alike favour- 

! club ' 

members’ club did not prevent the club 
premises being kept or used for the purpose 
of unlawful gaming being carried on therein, 
& therefore the members of the committee 
of management of the club could be con- 
victed of the offence charged under Gaming 
Houses Act, 1864 (c. 38), s. 4. — Daniels v. 
Pinks, [1931] 1 K. B. 374 ; 100 L. J. K. B. 
337 ; 144 L. T. 372 ; 96 J. P. 23 ; 47 T. L. R. 
166 ; 75 Sol. Jo. 59 ; 29 L. G, R. 120 ; 29 
Cox, C. C. 221, D. 0. 

284b. Game must be unlawful.] — Applts., pro" 
prietors of a place known as “ Fun Pair,*’ 
invited the public to resort thereto, & the 


Gordon v. Dunlevy, [1928] I. B. 695. 

— IR. 

276 ii. .] — R. V. Liptrot, [1928] 

3 W. W. _R. 60; 50 Can. Grim. Cas. 


276 ill. .] — The operation of the 

slot machine in question herein, when, 
at least, it Is exposed for use with the 
object of gain to the proprietor, & 
operated by his customers, held to be 
a ** mixed game of chance & skill ” 
within Criminal Code, s. 220 (a). — 
R. V. Canada Mint Co., [1928] 4 
D.L. R. 639 ;[1928]3W.W.R.195; 50 
Can. Orim. Cas. 384. — CAN. 


276 iv. .J—R. V. Wolfe, [1928] 

4 D. L. R. 941; [1928]2W.W.R.689; 
60 Can. Crim. Gas. 189. — CAN. 


ta. ConftaeaHon — Necessity for search 
twxrroTif.J — R. v. Roooo, [1931] 2 

W. W. R. 65 ; 56 Can. C. C. 323 ; 39 
Man. L. R. 463.— CAN. 


sd. ideemed machines operated for 
gambling .] — The fact that slot machines 
are licensed In Quebec does not make 
them legal if operated for gaming.— 
R. V. Bernier (1916), 27 Can. 0. O. 
226.— CAN. 


if. l/iabimy of person mipplving].-^ 
A person furnishing a restaurant with 


a slot machine to be operated for his 
benefit is liable for ** assisting in 
keeping a disorderly house. — R. v. 
Beland, [1936] 1 D. L. R. 44; 64 
Can. C. a 354.-— CAN. 


PART n. SECT. 2, SUB-SECT. 1. 

sd. General rule .] — Where a game as 
played on premises encourages an 
indulgence in all classes of the com- 
munity of the propensity to gamble, & 
is In j urio us to publio morals & a com mon 
law nuisance, the premises are a 
common gaming house. — Dawson v. 
Sinclair, [1926] N. Z, L. R. 721.— 
N.Z. 

284 i. Proprietary club — Need not he 
open to public ,] — A common gaming 
house is one in which a large number of 
persona are invited habitually to con- 
gregate for the purpose of gaming, & 
it makes no difference that its une is 
restricted to subsoribors & members 
of a club, & it is not open to all persons 
desirous of using it . — He Chinniah 
(1923), I. L, R. 47 Mad. 426.— IND. 

284 ii. In which polcer played. ]— 

An Incoiporated oo., the proprietor of 
a ‘*club^’ in which membership was 
secured by payment of a perioalcai 

29 


fee, & whore stud poker was played, 
the players being required to buy cards 
from the “ club &; gum, fruit, candy 
or soft drinks being supplied on each 
sale of cards : — Held : to have been 
properly convicted for keeping a 
common gaming house. — R. 7*. Tr/Mn- 
men’s (3l0b (1926), 4.5 Can. Orim. Cas. 
231; 20 Sask. L. R. 461; [11)261 

1 W. W. R. 830.— CAN. 


o i. Place or office kept for ynaklng 
contracts for sole of storks tC* goods on 
differences.] — B. 7?. UARKNEBts (1905), 
6 O. W. R. 219 ; 10 O. L. R. 555.- 

CAN. 


J — On a prosecution 

for keeping a eominon gaming Iioukc : 

: premises on which woie foimci 
3 ards, poker chi]>s, dice, a round 
3 iotli -covered & a ‘ pmich 

joard,"* were “ provided with any 
noans or contrivance for unlawrnJ 
jetting or gaming ” within CnmUia] 
yodo, s. 98G. — R. V. Cot, [J92o] 3 
V. W. R. 538 ; 44 Can. Crim. Cas. 


„ ~.l — The keening o^ a 

“ multiseller for gain ; — Beld : to 
render the place tn which It was kept 
fit where It was “ played by persons 
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public did so resort, for the purpose of playing 
for money at a game with an automatic 
machine called the “ Circle of Skill,** which 
the justices found was a game of skill 
Held : applts. could not be convicted of 
permitting the above place to be opened for 
the purpose of unlawful gaming. — Davis v. 
Pabkbr, [1931] 2 K. B. 210 ; 100 L. JT. K. B. 
690 ; 96 J. P. 146 ; 47 T. L. B. 418 ; 29 
L. G. B. 887 ; now. Parksb v, Davis, 
145 L. T. 188 ; 75 Sol. Jo. 312 ; 29 Cox, C. C. 
297, D. C. 

AM, Annotation: — Refd. Ankers v. Bartlett, [19861 1 K. B. 

147. 

286. Add> Annoiaiion : — Apld. B. v. Berg, Britt, 
Carr4 & Lummies (1927), 20 Or. App. Bep. 
38. 


2SSi^, Members Of committee of members* 

olub«]-~I>A]iiri£|iB V. Pinks, No. 284a, ante. 

295. Add, Annotation : — ^Apld. Ankers v, Bartlett, 
[1936] 1 K. B. 147. 

295a. Gaming In refreshment house— What 

amounts to— Metropolitan Police Act, 1839 
(c. 47), 8. 44.] — In Metropolitan Police Act, 
1839 (c. 47), s. 44, the word “gaming” 
includes the playing of any game played for 
money or money’s worth, whether the game 
be lawful or unlawful & whether it involves 
or does not involve skill. — ^Ankers v. Bart- 
lett, [1936] 1 K, B. 147 ; 105 L. J. K. B. 
161 ; 164 L. T. 260 ; 100 J, P. 65 ; 79 Sol. 
Jo. 988 ; 34 L. G. B. 31 ; 30 Cox, C. C. 338, 
D. C. 


resorting thereto, a common gaming 
house. — R. V, Elasz (1926), 46 Can. 
Grim. Oas. 257 ; 20 Bask. L. R. 605 ; 
[1926] 2 W. W. R. 368.— CAN. 

eiii. .] — R. V. Donald, 

[19311 44 B. C. R. 614.— CAN. 

»£. Under Gaming Act, 1908, s. 4.1 — 
Weathered v, Fitzqibbon, [1925] 
N. Z. L. R. 331.— N.Z. 

sk. What evidence admissii)le .] — The 
question being whether a place was a 
common gaming house, the things 
which persons brought to the place & 
the words they uttered there in relation 
to those things were all parts of the 
res gestoB & admissible as such. — 
Lbnthaxl V, Mitchell, [1933] S. A. 
S. R. 231.— AUS. 


PART U. SECT. 2, SUB-SECT. 2. 

h i. Acting as ** hanker ** 

Irut not residing in gaming 

house.] — HeM: not to Justify a con- 
viction as keeper of the house. — R. v. 
Mark (1924), 43 Can. Grim. Gas. 368. — 
CAN. 

h ii. Under Gaming Ad, 

1908, 8. 4.1 — Weathered v. Fm- 
GIBBON, [19251 N. Z. L. K 331.— N.Z. 


h UI. Trading in sale <Jt 

purchase of cotton — On '^yment of 
differences .] — Emperor c. Tuavarmal 
Rupchand (1928), 1. L. R. 63 Bom. 
367.— IND. 


h iv. Acting as dealer .] — 

A pomon who acts as ‘^dealer ” in a 
game of chance but is not a player & 
not interested in any way tn the 
profits made from the oorrylng on of 
the game is not “ assisting In the care, 
government, or management ** of the 
place In which the game is played, 
within sect. 229 (2) of OrtminaJ Code, 
&, therefore, cannot be deemed a 
“ keeper " tbereof. — R. u. Pang Dat 
& Gin Bo (Man.), [19291 3 W. W. R. 


613 ; , 
L. R. : 
CAN. 


4-i:rvx/j 1 D* L« 625 t 38 
165 ; 62 Can. Grim. Gas. 306. — 


h V. Assisting caterer other 

than club controlling premises ,] — A 

S erson who has nothing whatever to 
0 with the care, management, or 

g overnment of a common gaining 
ouse can be liable os the keeper 
thereof only if his acts were in aid of 
the keeper. In the present case what 
the accused did was held to have been, 
not in aid of the club which oontrolled 
&, managed the premises, but in aid 
of a caterer other than the club, 
although both the oo. & the dub were 
managed by one & the same person.— 
R. vTnbi^ON, [1929] 2 D. L. R. 317 ; 
1 W. W, R. 665 ; 61 Gan, Ortm. Gas. 
213 ; 24 Alta. L. R. 69.— CAN: 

h vi. Persons in minor 

positions .] — Parliament did not ttitend 
that derks & others in minor poslttonJi 
not charged or appearing to be charged 
with the care, government or rnanafl^* 
ment of a dik>rderly house should be 
deemed to be keepers. — R. v, SjSLOOX, 


11931] 2 W. W. R. 745 ; 66 Can. C. C. 
243 ; 25 Alta. L. R. 604.— CAN. 

n I. .] — The mere fact 

that the room In which a game of 
chance Is played is in the same 
premises as & communicating with a 
shop imder the same management as 
the room does not justify the finding 
that there was in the game an element 
of ** gain ** within the meaning of 
sect. 2^26 (a) of Criminal Code, If there 
is no evidence that any purchase was 
made from the shop by any of the 
players at any time.— R. «. Pang Dat 
& Gin Bo (Man.). [1929] 3 W. W. R. 
613 ; 52 Can. Crlm. Cas. 305.— CAN. 


n ii, — Tho fftot that the 

accused, who was chaiged with keeping 
a common gaming house, sold beer, on 
the occasion tn question, to the players 
on his premises held not sufliclent in 
itself to Justify the Inference that 
** gain,** within the meaning of sect. 226 
of the Code, resulted to him, whore 
there was no evidence that he was 
carrying on the business of selling beer. 
— R. V. Lemaire, [1929] 2 D. L. K. 
795 ; 1 W. W. R. 321 : 61 Con. Orim. 
Cas. 137 ; 88 Man. L. R. 42.— CAN. 

n HI. .3 — R. V. Radinsky 

(B. C.), [1929] 3 W. W. R. 212 ; 62 
Can. Crlm. Cos. 131.— CAN. 


n iv. .] — R, V. Forder 

(1930), 54 Can. C, <1 388.— CAN. 

r 1. .1— R- V. (Charlie 

Sam. [1929] 1 D. L. R. 166 ; 60 Can. 
Grim. Cos. 364 ; [1928] 3 W. W. R. 
424.— CAN. 


r li, ,} — Before the 

presumption arising under soot. 985 
of Criminal Code from the finding of 
cards, dice, etc., can he held to have 
been established all the conditions of 
its existence which are provided for 
in the section must be strictly proved ; 
therefore where the search warrant 
under which the place In which they 
were foimd is alleged to have been 
entered Is not properly proved the 

E resumption does not e»st. — R. v. 

iEMAtre, [19291 2 D. L. R. 795 ; 1 
W. W. R. 321 ; 61 Can. Crim. Oas. 137 ; 
38 Man. L. R. 42.— CAN. 


V Hi. 


..] — On an appeal 


from a conviction for unlawfully keep- 
ing a common betting house — Bela : 
certain perforated pasteboard cards 
marked in duplicate, & eimUar to those 
used for checking hate at a hotel, con- 
stituted, under aH the circumstances Sc 
In the absence of any explanation of 
their presence, a “ meems or contrivance 
for betting ** within sect. 986 (2) of the 
Criminal Code, &, therefore, the finding 
of them on the aoensed premises raised 
a primd fade case against him under 
said sub-sect. In order to raise a 

r 'Md facie case under sect, 986 (2) It 
not necessary that the search on 
which the means or oontdvaiioes for 
betting were found should have been 
made under a valid search JF^arrant. — 
R. a. Miller, tl»811 1 W. W. B. 637 ; 
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3 D. L. B. 213 ; affd., [1931] S. 0. B. 
3 D. L. R.T96 ; 


483; 

272.- 


-CAN. 


66 Can. 0- 0. 


0 L Keeping hank — Proof of — 

When necessary. ] — Accused was charged 
originally with keeping a disorderly 
house, to wit, a common gaming bouse, 
contrary to sect. 229 of (jriminal Code. 
On the trial before the magistrate the 
charge was amended to read that the 
accused kept a disorderly house, to 
wit, a common gaming house, as 
defined in sub -scot, (b), part (1), of 
sect. 226 of the Criminal Codo/* con- 
trary to sect. 229 of the Criminal Code. 
The accused was convicted. On 
appeal : — Held : because of the amend- 
ment, the accused was not charged 
merely with keeping a common gaming 
house but with keeping a place used 
for playing therein at any game of 
chance or any mixed game of chance 
& skill in which a bank was kept by one 
or more of the players exclusively of 
the others , &, therefore, the Crown was 
bound to prt>ve that in the place in 
question a bank was so kept, Sc, as 
proof of this was not to be found 
within the appeal book, the con- 
viction must bo set aside. — R. v. 
Roberts, [1936] 2 W. W. R. 387 ; 4 
D. L. R. 492 ; 66 Can. O. C. 298 ; 6 
F. L. J. (Can.) 131.— CAN. 


PART II. SECT. 2, SUB-SECT. 8. 


301 i. What amounts to suffering 
gaming — Adual knowledge not neces- 
sary — But some proof necessary , ) — 
Where betting lasting for an hour & a 
hall with a considerable number of 
men went on in a room In a hotel near 
the bar where the licensee was serving : 
— Held: on the evidence, notwith- 
standing the denial of the licensee that 
he did not know betting was taking 
place, ho was properly convicted of an 
offence under Licensing Act, 1917, 
8. 139. — NoRval V. Noblbtt, (19281 
S. A. A. R. 38.— AUS. 


g i. .3— Conviction for allowliig 

gambling on premises tor which there 
was a retail liquor llconoe quashed, the 
holder of the licence not havi^ know- 
ledge of the gambling.— R. v. Whelan 
(1908), 9 W. L. Xir424.— CAN. 


PART IL SECT. 2, SUB-SECT. 4. 

Q i, Whether charge to he 

laid as soon as possible.h^ThQ limitation 
of time (** as soon as possible **) in 
seet. 641 (2) of CMmliial Oode does not 
^ply to a charge under sect. 229 of the 
(Jodo, of keepiiQg a common gaming 
house. — R* t). LEE Hai, [19861 2 
W. W. R. 177 ; 3 D. L. R. 448 J 64 
Can. O. C. 49 ; 43 Man. D. B. 184.— 
CAN. 

t i . — Effect o/inaoottraet/.h^ 

Held : as the inaocuraoy was not so 
material or substantial as to mislead a 
stranger If one were to go to the 
locality 8c attempt to find the place 
intended to be raided with the help 
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804. Add. AnnotaiUm — ^Rctfd. Allen v. Whitehead 805* Add. Annotation : — ^Hefd. Allen v. Whitehead 
(1920), 45 T. L. B. 665. 1 (1929), 45 T. L. B. 656. 


Part 111. — Betting and Betting Houses. 


810. After this case add ‘^Agreement to collect 
bctUng debts — ^Contrary to public polloy.j-HS'^c 
Action, No. 699a, anteJ" 

Racecourse betting.] — See Baceconrse Bet- 
ting Act, 3 928 (c. 41 ). 

818. Add. Annotaiion : — ^Apld. Bichards v. Price* 
[1931] 2 K. B. 204. 


819a. Loitering for purpose of bookmaking — 
Distribution in street of entry forms of football 
pool.}-~Ke8ps., on behalf of N., distiibuted 
forms in the street containing an invitation 
to participate in football pools, together with 
an entry form & particulars of the terms of 
participation therein. The recipients who 
accepted the invitation sent to N. forecasts 


of the warrant. It did not amoxmt to 
more than a miadeacription &; waa not 
of a natnr© to vitiate the warrant.-— 
Empebob V. THAVABMJlL Rupohand 
( 1928). I. L. R. 53 Bom. 367.— IND. 

a I. Invalid — Effect.] — A con- 
viction for keeping a common gaming 
house may be Bustalnod, even thongh 
the search warrant, under which entry 
was made, was defective. — R. v. 
PIDQKON (1920). 45 Gan. Grim. Gas. 
233 : 37 B. O. R. 309 : 11926] 3 

W. W. R. 765.— CAN. 

d I, Sutficiency .] — A charge of 

keeping a common gaming house is 
sumcicnt, although it gives no parti- 
culars of the kind of gaming house. — 
R. V. Wong Gai, [1936] 4 D. L. R. 
453 ; 50 B. 0. R. 475 ; 66 Can. G. 0. 
265.— CAN. 

p (p. 432) 1!. .]— A 

charge under sect. 229 of Criminal 
Code, R. S. O., 1927, that the accused 
between certain dates, at a certain 

g lace, did unlawfully keep a disorderly 
ouse, to wit, a common gaming house, 
is well laid. It is not nocx^ssary that 
the parti oxilar kind of gaming house 
alleged to have been conducted shoxild 
be specified as defined by sect. 
226 (a) (b) of the Oode.— R. r. Wong 
Gai, [1936] 2 W. W. R. 645.— CAN. 

p (p. 432) 1. .1— Two 

separate & distinct offences are defined 
bv sect. 226 of Criminal Oode, R. S. 0., 
1927, which defines a common gaming 
house. A conviction for that the 
accused at a certain time & place did 
unlawfully kwp a disorderly house, 
to wit “ a common gaming house,*’ is, 
therefore, bad, either as disclosing no 
offence or as leaving it uncertain as 
for which one of several separate & 
distinct offeuoos ho was convicted. — 
R. V. Soo Krr Sang, (1936] 1 W, W. R. 
382 ; 2 D. L. R. 608 ; 66 Con. O. O. 
220 ; 60 B. 0. R. 386,— CAN. 

p (p. 432) li. — .1— R. 

V. Wong Gai, (1936] 2 W. W. R. 646.— 

CAN. 

sm. — .] — On summary con- 

viction for keeping a common gaming 
house, a mekgistrate has power to order 
the destruction of a slot machine used, 
— R. V. MlLm (1936). 65 Gan. O. O. 88. 
—CAN. 

*p, Whether appeal lies.] — R. v. 

Mu.ES (1935), 6 F. L. J. (Gan.) 212.— 

CAN. 

tt. Witness — Itequired to be examined 
— iHoht to certificate of /reedtem, V— K. 
V. SooTT, Ex p. Seprr, (1927) F. A. 
8. R. 494.— AtrS. 

•k. Confiscation of Qomina machines 
— ValiMty.Y-Accmod who had pleaded 
guilty to a charge of keeping a common 
gamu^ house &. had been fined 
appeal!^ from the order confiscating 
the gambling machines : — Held : since 
in certain oases gaming instruments 
may bb eeleed without a search war^ 
rant, & there was nothing before the 
Ot. of Appeal by way of affidavit or 
otherwise as t^o the mamner in whloh 
the search warrant was executed or as 


to whether one was necessary, it must 
be assumed that the process was 
regular In all respects. — R. v. Green, 
[1935] 1 W. W. R.. 626 ; 43 Man. L. B. 
105.— CAN. 


PART III. SECT. 1. 

t !, Cards on premises — No 

facilities for innocent use .] — Miller v* 
R.. [1931] 3 D. L. R. 795 ; S. C. K. 
483 ; 56 Can. C. C. 272.— CAN. 

810 i. Betting or betting business — 
Not illegal ipso /acto. )--Nelther in 
India nor in England has the legislature 
gone so far as to enact in express terms 
that betting transactions are illegal, 
but it is clear that in both countries 
the legislature regards it as undesirable 
In the public interest that any assist - 
anoo should be afforded by ots. of law 
to enforce obligations which have been 
created In connection with betting 
or wagering transactions. — Mitchell 
V. Tennknt (1925), I. L. R. 52 Calc. 
677.— IND, 


310 ii. .] — It is not a crime 

to make a bet with a bookmaker. 
Sect. 235 of the Olmlnal Oode applies 
only to the bookmaker & his alders Sc 
assistants in the forbidden acts. — 
Windsor Hotel Co. v. Silverman, 
11934] 3 W, W. R. 249 ; [1935] 1 

D. L. R. 616 ; 62 C. C. C. 247.— CAN. 


Bg. Provision of facilities ” for 
carrying on bookmcLkcr's business .] — ^A 
greyhound racing co, rec^elved from 
each of certain bookmakers not only 
the maximum authorised charge for a 
bookmaker’s admission but also a 
payment of 7a. Gd, In consideration 
of this payment the cp. supplied to 
the bookmaker such material as be 
required for carrying on his business 
on the track. Including betting lists, 
easels, boards & stools, « provided him 
with special lighting, the services of 
a<n attendant A a hut for storing his 
gear. It was not mode a condition of 
a bookmaker’s being allowed to carry 
on his business that he should use the 
materials, etc., provided, or that he 
should pay the 7a. 6d. or any imrt 
thereof ; — Held : the materials sup- 
plied Sc the services rendered by the 
oo. to the bookmakers In question were 
“ facilities ” for the carrying on of 
their business, within Betting Sc 
Lotteries Act, 1934, s. 13 (2), Sc the co. 
was properly convicted under that 
section. — Irvine Greyhound Racing 
Oo. V. MacMillan, [19361 8. O. (J.) 96. 
—SCOT. 


PART III. SECT. 2. SUB-SECT. 1. 

I, yerandah.] — Held : in the 

definition of " street ” in Gaming Sc 
Betting Act, 1912, s. 6, the word 
“ land ” means all enclosed or un- 
enclosed land, other than tod upon 
which or above which a house is built or 
stands. Sc the word “ house ” must bo 
taken to inolnde any adjoining stnio- 
ture such as a verandah r(>of, whlcm is 
attached to the fabric of bulling 
in such a way as to form port thereof. 
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Woods v. Tonkin (1933), 50 N. S. 
W. W. N. 6.— AUS. 

b ii. .1 — Appit. was charged 

with being In a public place for the 
purpose of betting except by a 
totallsator. The evidence showed that 
appit. was on a verandah in front of 
his hotel Sc made several bets with one 
man. There was no evidence of bets 
with any one else or that appit, earned 
on business as a bookmaker. Appit. 
stated that his purpose for sitting out 
on the verandah was to be in a cool 
place ; — Held : the evidence did not 
raise a preponderance of probability, 
nor was it a reasonable inference, that 
appit. was on the verandah for the 
purpose of betting. — Lane v. Giles, 
(19341 S. A. S. R. 311.— AUS. 

b iii. Hotel area. ] — On a charge 

of street betting, xmder sect. 104 ot 
Police Offences Act, 1928, the place in 
which the offence was alleged to have 
been oominltted was a tiled area in 
front of an hotel Sc abutting on the 
public footpath. The area, which was 
open, tmeovered, & raised three or 
four Inches above the level of the foot- 
path, formed part of the allotment 
on which the hotel was built : — Held : 
the area was not a “ street.” — Weav- 
ing V. Mahnken, [1933] V. L. R, 90 ; 
Argus L. R, 153.— AUS. 

b iv, Hotel yard.] — The en- 

closed yard of an hotel which forms no 
part of the land upon which the actual 
hotel building itself stands, is a street 
within Gaming & Betting Act, 1912. — 
Be O’Donnell, Exp. Courtney (1933), 
60 N. S. W. W. N. 217.— AUS. 


314 i. Enclosed orownds — Cricket 
ground.] — A graas field occupied by a 
cricket club, was bounded on all four 
sides by a wire fence In good condition. 
The fence along Its western side ran at 
the foot of a railway embankment, 
which was admittedly not a public 
place within Street Betting Act, 1906, 
8, 1 (4), Between the northern end of 
this fence Sc the fence bounding the 
northern side of the ground was a 
gateway, 3 feet wide, giving access to 
the ground. The gateposts worts in 
position, but the gate liad been missing 
for some time. The portion of the 
field adjoining the gateway niis not 
used for cricket, & the public liad un- 
restricted access to that i»ortion & 
gathered there in numbers every day. 
In a prosecution for loitering for the 
pimpose of betting : — l/ekf : the cricket 
ground was not a “ public jdaoe 
within sect. 1 (1) ht respect that it 
could not be (Jeseribed 

(J.) C.~SCOT. 

8k. Pathway -Sole access to three 
iwu8ca.\~~A. pathway leading from 
pubii(r land to three Hcparate dwelling- 
houses, to which it provided the only 
means of access, was entered from the 
lane through a gate which was never 
locked : — Held : the pathway was a 
“ public posstigo,’* & a Btre*>t ” 
within Street Betting Act, 1906 (o. 43), 
8. 1. — ^MACfKIB V. OROMBIE, (1926) 
S. C. (J.) 29,— SCOT. 



Cases 819a— 858a. English and Empire Digest Supplement. 


of the results of football matches specified 
in the forms, together with a statement of 
the amount they were prepared to stake 
thereon. This was not payable until after 
the matches had been played. The aggregate 
of these amounts was divided among those 
sending correct forecasts, less a commission 
retained by N. : — Held : re^s. were guilty 
of loitering on behalf of N. for the purpose 
of bookmaking — i.e. the negotiating by N. 
of bets made between the participants in the 
pool inter Be , — Richards v. Price, [1931] 
2 K. B. 204 ; 100 L. J. K. B. 626 ; 145 L. T. 
189 ; 96 J. P. 161 ; 47 T. L. R. 411 ; 75 
Sol. Jo. 345 ; 29 L. G. R. 396 ; 29 Cox, C. C. 
301, D. C. 

821a. Rolled down slide Into squares.] — 

Evans v. Exworth (1936), 81 Sol. Jo. 69, 
D.C. 

822. AM, Annotation : — N.F. Everett v. Shand 
(1931), 145 L. T. 216. 

822a. Totalisator — Not Included.] — Held : persons 
betting by means of the contrivance known 
as a totalisator on a dog-race do not act in 
contravention of Vagrant Act (Amendment) 
Act, 1873 (c. 38), s. 3, inasmuch as a dog- 
race is not in itself a “ game or pretended 
game of chance ” within the sect. ; &, conse- 
quently, where a dog-racing track & a 
totalisator thereat belonged to a co., the 
contrivance being worked by its clerks, that 
charges against the secretary & managing 
director of the co. & some of the clerks, of 
‘ aiding & assisting persons betting at the 
track by means of the contrivance on dog- 
races in contravention of the section, were 
not maintainable & should be dismissed. — 
Everett v, Shand, [1931] 2 K. B. 622 ; 100 
L. J. £. B. 612 ; 145 L. T. 216 ; 95 J. P. 147 ; 


47 T. L. R. 415 ;,76 Sol. Jo. 393 ; 29 L. G, R. 
390; 29 Cox, C. G. 309, 

828. AM, Annotation : — Gonsd. Everett v, Shand 
(1931), 146 L. T* 216. 

825a. .] — Everett v, Shand, No. 322a » 

ante, 

326. Add, Annotation : — Retd. Everton v. Walker 
(1927), 137 L. T. 694. 

880. AM, Annotation : — Consd. Everton v. Walker 
(1927), 137 L. T. 594. 

339. AM, Annotation : — As to (4) Retd. Shuttle- 
worth V, Leeds Greyhound Assocn., [1933] 
1 K. B. 400. 

368. AM, Annotations: — As to (2) Consd. Samuel 
V. Adelaide Club, Ltd., [1934] 2 K. B. 69. 
As to (4) Expld. & Dlstd. Shuttleworth v, 
Leeds Greyhound Assocn., [1933] 1 K, B. 
400. Refd. Clark v, Westaway, [1927] 2 
K. B. 597. As to (5) Refd. Clark v, Westa- 
way, [1927] 2 K. B. 597. Generally, Refd. 
Schneiders v, Abrahams, [1925] 1 K. B, 301. 

358a. Totalisator — Greyhound racing track.] — 
The words “ such owner, occupier, keeper, or 
person as aforesaid in the latter part of 
Betting Act, 1863 (c. 119), s. 1, are not to be 
read as limited to the class of persons who 
come within the ambit of the earlier part of 
the sect. — namely, persons who themselves 
are parties to bets or to transactions of the 
nature of bets. A person, therefore, such 
as the proprietor of a totalisator on a grey- 
hound racecourse, who merely provides facili- 
ties for other persons to bet, & is not himself 
a party to any bet, may be guilty of an offence 
under the latter part of the sect. 

Resp. Assocn. were the occupiers of a 
totalisator within the inclosure of their grey- 
hound racecourse. The totalisator was a 


PART in. SECT, 2. SUB-SECT, 3, 

f 1, Investment received elsewhere 

than at totalisator itself,] — During; the 
progress of a trotting club’s meeting, 
totalisator tickets liavlng been sold at 
the members’ & stewards’ stands from 
boxes not situated in the totalisator 
building, applt., a servant of the club, 
was convicted of the olTetice of per- 
mitting an investment on the totalisator 
to be received elsewhere than at the 
totalisator Itself : — Held : an invest- 
ment rooolvod in an entirely separate 
building with no connection & no 
attempt at fijmchronising with the main 
totalisator is a payment made elsewhere 
than at the totalisator itself, & applt. 
was rightly convicted under Gaming 
Act, 1908, 8. 30 (3). — Goggin t?. Young, 
[1928J N. Z. L. R. 763.— N.Z. 

p ^ pak-a-pn ticket is on 

Instrument of ganxing within Gaming 
& Betting Act, 1912, s. 37. — Jknnings 
V, Yet Ching (1931), 48 N. S. W. W. N. 
248.— AUS. 

r i. Paraphernalia for conductxno 
betting house.] — R. v. Brrnnan & 
Newlands (1928), 49 Can. Crim. Gas. 
54.S— CAN. 


PART III. SECT, 4. SUB-SECT. 1.— A. 

m (p. 438) I. .1 — A person 

standing stationary in a public street 
for a considerable period is not thereby 
guilty of the offence of loitering imder 
Lottery & Gaming Act, 1917, 8. 40, 
although he has been request^ by a 
police constable to cease from loitering. 
— ^Mattin V, OURBIB, [19271 S. A. S. R. 
459.— AUS. 

m (p. 438) U. — • FrequenHrm ,**} — 
In a trial on a obarge of haTing, imr 


alia, frequented certain streets for the 
pm-pose of receiving bets, contrary to 
Street Betting Act, 1906, s. 1, It was 
established that, on ffve occasions 
on one day & on two occasions on 
another, accused had diivon along the 
8ti*eot8 in question in a motor car ; 
that, at certain street corners he had 
slowed down, & a man standing at 
each corner had thrown a packet into 
the car ; that, on the last occasion, 
accused had stopped in one of the 
streets & taken up two men as pas- 
sengers ; that the police had thereafter 
followed accused’s car, &, after over- 
taking it, had apprehended accused 8c 
his companions ; & that, on searching 
the men, they bad discovered envelopes 
containing betting slips & other similar 
papers on their person.^ : — Held : 
accused was guilty of *' frequenting 
the streets in question for the purpose 
of receiving bets, within sect. 1 of 1906 
Act. — Cassidy v. Langmuer, [1936] 
S. O. (J.) 65.— SOOT, 


m (p. 438) iii. .1 — A person 

who is sitting In a stationary motor 
oar in a street may be said to loiter 
within Lottery & Gaming Act, 1917, 
8. 40. The natural sense of the word 
** loiter'* in this section is that of 
staying in the street or place without 
any sufficient & lawful reason for being 
there. — Johns v, Bhrkt & Dai/ton, 
[1934] S. A. S. R. 111.— AUS. 


k <p. 439) 1. Sf. P, Muhammad Khan 
c. R. <1927). I. L. R. 9 Lah. 265.— IND, 


t (p. 440) J. ^.1— 

Where certain persons rented an en- 
closure, part of a larger enclosure 
abutting on a public road, &: invited 
others to come there Sc make bets : — 
Held ; any person found betting there 
was rightly oonvieted of gambling In a 
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public place. — H. v. Tulshi Dab 
(1924), t. L. R. 46 All. 787.— IND. 

si. Shed — Used by worlcmcnfor meals,] 
— At the trial of a workman, who was 
charged with using a place for the 
pm’pose of betting It was proved that 
on live dates libelled, between the hours 
of 12 noon & 1 p.m., he had engaged in 
ready -money betting with fellow-work- 
men in a shed In the employers’ pre- 
mlses. The workmen were allowed to 
use the shed for the purpose of taking 
t/heir meals, but the accused’s betting 
transactions were carried on Without 
the permission or knowledge of his 
employers : — Held : the shed was a 

place ” used by the accused for the 
purjiose of betting. —Y oung v. Darbah, 
[1929] 8. C. (J.) 17.— SCOT. 

80 . Part of premises,] — Conviction for 
keeping a disorderly house upheld on 
evidence that the use of part of the 
premises for betting was not a single 
or casual occasion. — R. v. Edwards 
(1936), 66 Can. 0. 0. 117.— CAN. 

PART in. SECT. 4, SUB-SECT. 1 .— B. 

g i. .] — Deft, assocn. was incor- 
porated as a CO. by letters patent, 
which wei*© amended f:>y adding cortaih 
objects & purposes, vks,, to encourage 
horse-racing, to construct, maintain, 
8c operate race-courses, 8c other like 
objects & purposes. The co. estab- 
lished a race-course Sc held race- 
meetings, at which betting on the races 
was permitted, & was convicted under 
Criminal Code, ss. ^28, 235, of the 
offences of keeping a bpmmou betting 
house, & Dxmrdlng Sc registering bets, 
etc. : — Held ; the co. was not protected 
by sect. 235 (2).— R. v. I^ong Branch 
Racing AasooN., [1925] 2 D. L. R. 
46 ; 43 Can. Crim. Cas. 283 ; 56 

O. L. E. 303.— CAN. 
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one-Btorey wooden building equipped with 
windows for paying & receiving money, & 
an indicator forming a separate part, both 
within the racecourse. Access to both, de- 
pendent on access being obtained by pay- 
' mont to the racecourse, was by payment 
& receipt of a ticket. In the totalisator were 
windows at which 10s. tickets & 2s. tickets 
were sold, & three or four paying-out 
windows. Tickets were bought at Ihe respec 
tive windows with a number indicating the 
number on the race-card of a dog running 
in the race, the purchaser of the ticket 
stating the number of the dog selected before 
purchasing his ticket. After the race the 
stakes received, after certain deductions, 
were divided in certain proportions among 
the persons who held tickets bearing the 
numbers of the winning & second & thii*d 
dogs : — Held : reap. Assocn. had been guilty 
of an offence under Betting Act, 1853 (c. 119), 
s. 1. — Shuttleworth V. Leeds Greyhound 
Assocn., Ltd., [1933] 1 K. B. 400; 102 
L. J. K. B. 264 ; 148 L. T. 424 ; 97 J. P. 
37 ; 49 T. L. R. 143 ; 77 Sol. Jo. 48 ; 31 
L. G. R. 100 ; 29 Cox, C. C. 583, D. 0. 

Annotations : — Consd. Strcatham Cinema, Ltd. v. John 
McLauc5lilan, Ltd., [1933] 2 K. B. 331. Apld. Samuel v. 
Adelaide Club. Ltd., [1934] 2 K. B. 69. 

362. Add, Annotation : — Consd. Roden v. Brett, 
[1936] 2 All L. R. 130. 

362a. — - Not person on premises for innocent 
purpose.] — Police officers raided a public- 
house whore betting was being carried on. 


Among other persons, they arrested a builder 
who was on the premises solely for the pur** 
pose of doing repair work, A; charged hiui 
under Betting Act, 1853 (c. 119),* with unlaw- 
fully resorting to a house for the purpose of 
betting on horse-racing. Later this charge 
was dropped & replaced by a charge under 
Unlawful Games Act, 1541 (c. 9), s. 9, of un- 
lawfully resorting to a common gaming- 
house. .Justices, although they found that 
deft, was on the premises for a wholly in- 
nocent purpose & knew nothing about the 
betting, convicted him & bound him over 
not to resort to gaming houses, ordering him 
to pay 4s. costs : — Held : there could be no 
conviction or binding over of deft, after a 
finding that he was on the premises for a 
proper & innocent purpose. The conviction 
must, therefore, be quashed. — Roden v. 
Brett, [1936] 2 All E, R. 136 ; 155 L. T. 28 ; 
100 J. P. 296; 62 T. L. R. 471 ; 80 Sol. .To. 
590 ; 34 L. G. R. 286 ; 30 Cox, C. C. 425, 
I). C. 

395. Add. Annotation : — Refd. Samuel v. Adelaide 
Club, Ltd., [1934] 2 K. B. 69. 

399. Add. Annotation : — Consd. Samuel v. Adelaide 
Club, Ltd., [1934] 2 K. B. 69. 

399a, Question for Jury.] — R. v. Brennand, No. 
278b, ante. 

3991 ). Social club communicating by telephone 

with bookmaker’s office.] — Pltf. let premises 
to defts. on condition that they should not be 
used for any illegal purpose. Defts. per- 


PART III. SECT. 4. SUB-SECT. 2.— A. 

o i. Sale of totalisator vouchers.] 

— A CO, occupying a greyhound raco- 
coiirse on which a totalisator was 
erected, & the manager of the tohvll- 
sator, were charged with contravening 
Betting Act, 1853, s. 1. It was proved 
that persons betting through the 
totalisator purchased vouchors costing 
28, each, which were marked with the 
name of the dog on which the pur- 
chaser desired to bet. These vouchers 
represented the stakes, & after the 
race the whole fnoney staked was 
divided among the backers of the 
winning dog, under deduction of 10 per 
cent, to cover expenses : — Held : the 
purchasers of vouchers entered into 
the betting transactions with each 
other, & not with the co. or the 
manager ; & the fact that a charge 
was made for the use of the totalisator 
& for the service of operating it did not 
Involve the co. or the manager in a 
contravention of the sects, libelled. — 
Strathebn V. Scottish Gheyhoitnd 
Racing Co., [1930] S. O. (J.) 24.— 
SCOT. 

o U. .] — The tenant of cer- 

tain premises in which a totalisator 
was installed. & his assistants, wore 
charged with a contravention of 
sect. 407 of Burgh Police (Scotland) 
Act, 1892. It was proved that 
members of the public resorted to the 
premises in largre numbers for the 
purpose of betting through the totali- 
sator on the results of dog races. 
Those betting purchased vouchers 
costing Is. each, which were marked 
with the number of the dog selected 
for backing. The money thus paid 
represented the stakes, after each 
race, the whole money staked was 
divided, among the backers of the 
winning dog, under deduction of 10 per 
cent, wnloh wew retained by the tenant 
of the premises for himself 8c his 
assistants Held .* sect. 407 of Burgh 
Police Act, applied only to the same 
o iasa of premiMS as that to which 


Betting Aot, 1863 (o. 119), s. 1, applied, 
namely, premises where the betting 
carriod on took place between the 
management & persons resoi-ting there- 
to, &. as the premises were not of this 
doscription, the conviction fell to be 
quashed. — Gibson v, Laikd, [1933] 
3. C. (J.) 6.— SCOT. 


o Ui. .1 — A co. occupying a 

greyhound raoecoureo on which a 
totalisator was erected were charged 
with a contravention of Betting Act, 
1853, s. 1. It was admitted that 
members of the public betting through 
the totalisator purchased vouchors 
costing la. each, which were marked 
with the number of the dog on which 
the purchaser desired to bet. The 
money paid for these vouchers repre- 
sented the stakes, & after the race the 
whole money staked was divided among 
the backers of the winning dog, under 
deduction of 10 per cent., which was 
retained by the oo. 

Persons concerned in the manage- 
ment of premises in which totalisators 
were erected were charged with a 
contravention of sect, 15 of Glasgow 
Police (Further Powers) Aot, 1892, 
which Imposes a penalty on the owner 
or manager of a gaining or betting 
house. It was proved that the public 
were admitted to the premises which 
wore designated as a club, on payment 
of a nominal membership fee. Betting 
on the result of horse races & dog races 
nm elsewhere was carried on through 
the totalisators in the same way as In 
the cose of the oo. referred to above : — 
Held : the accused In each case were 
guilty of a contravention of the 
sections. — Strathebn v. Albion Grey- 
hounds (Glasgow), Ltd. : Strathebn 
V. EtTSSBLL, [19331 S. C. (J.) 91. — 
SOOT. 


o Iv. Keepino means of betting.] 

Appeal from a oouvfotion for keeping a 
common betting house at a ctirtain 
hotel. Accused, who w'as a roomer at 
the hotel, was found in the rotunda 
looki^ at a copy of “ The Morning 
Digest,** a turf publication, which was 
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spread out on a desk, & writing on a 
small pad of paper. One or two men 
were with him, also looking at the 
publication. A copy of another turf 
publication was also on the desk, but 
behind a glass ciise. Certain letters & 
figures on the pad were written by the 
accused In the sight of a constable, 
unnoticed by the accused. The sheet 
contained 15 other entries of the same 
class & in the same handwriting. 
Figures in pencil were written after the 
name of each of the horses listed in the 
publications, & a witness, who was a 
bookmaker, testified that the figures 
wore such as would be put there by 
one intending to take bets. He also 
gave the opinion that the entries on 
the pad, except the last two items, 
showed bets on horses. The last item 
was that which the constable saw the 
accused write. With respect to those 
two items the witness said that they 
might be entries of a bet but that if 
he had been making the entries ho 
would have made them in another 
way : — Held : the evidence was not 
sufficient to sustain the conviction, — 
R. V. MoOaNN, [1036] 3 W. W. K. 
497 ; 4 D. L. R. 788 ; 67 Can. C. C. 
121 ; 6 F. L. J. (Can.) 1C4.— CAN. 


303 i. What persons liable in peruiliUs 
'^'Persons ** keeping ’* — Sen'ant in sole 
harge,] — Any pei*son, whether servant 
r agent, or on liis own account, who 
as for the time being tho cxoluHivo 
hargo of promises, cN wdio uses those 
ii*emises for tlie purpose of betting, is 
ullty of keeping or using tbe promises 
s a common gaming house under 
laming Act, 1908. s. 4, even though 
e is not the owmor, & tlm mvuer is 
rnerant of tho use to which the 
remises were put, & though the 
remises so used are only part of tbe 
remises of the owner. — Davis v. 
im’ALL. [1924] N. Z. L. R. 65.— N.Z. 

363 il. Licensee of hotel — Permit- 

ng others to use premises for betHng 
irnosrs. ]— D eelky v . DiOK, [1928] 


AUS. 
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roitted a social club to occupy the preinises 
for carrying out its objects as such. That 
club made an arrangement with a book- 
maker to act for its members open an 

account with them. Telephones were in- 
stalled connecting the club premises with the 
bookmaker’s office, & the members of the 
club thereby communicated their proposed 
bets to the bookmaker for his acceptance. 
The bookmaker supplied to the club premises 
information as to races which was published 
there, A commission was paid by the book- 
maker to the club on all bets made with its 
members through him. Pltf. brought an 
action against defts. for breach of the con- 
tract of letting in permitting the premises 
to be used for a purpose which was illegal 
under Betting Act, 1853 (c. 119), Sc claiming 
a declaration to that effect, an injunction, 
& damages : — Held : defts. were permitting 
the premises to be “ used ” for the purpose 
of a person (the bookmaker) “ procured ” by 
the occupier (the club) betting with persons 
resorting thereto within & contrary to sect. 1 
of the Act, Sc pltf, was entitled to the relief 
. which he claimed. — Samuel v. Adelaide 
Club, Ltd., [1934] 2 K. B. 69 ; 103 L. J. 
K. B. 561 ; 161 L. T. 116 ; 98 J. P. 267 ; 
60 T. L. R. 341 ; 78 Sol. Jo. 318 ; 32 L. G. R. 
129. 

401, Add, Annotation : — Distd. Shuttleworth v, 
Leeds Greyhound Aesocn., [3933] 1 K. B. 400. 

401a. Holding whist drive.] — Whist drives, where 
an entrance fee is charged & prizes offered, 
are illegal under Betting Act, 1863 (c. 119), 
s. 1 .— Bennett v, Ewens, [1928] 2 K. B, 
610 ; 97 L. J. K. B. 801 ; 139 L. T. 336 ; 92 
J. P. 120 ; 44 T. L. R. 545 ; 72 Sol. Jo. 854 ; 
28 Cox, C. 0. 622 ; 26 L. G. R. 896. D. 0. 

406. Add, Annotation : — As to (2) Consd. Joel v, 
Barclay, [1937] 1 All E. R. 309. 

408a. Heceipt of whole stake — ^Whether “ de- 
posit.’*] — -The charge against applt. was that 
being the occupier of a place used for a betting 
game he unlawfully did receive money as a 
deposit on certain bets, contrary to the 
Betting Act, 1853 (c. 119), s. 4. The date in 
the information was “ between May 30, 1936, 
Sc June 1, 1930.” Persons taking part in the 
game paid Id. It was found as a fact that 
on May 30, 1936, pennies were laid on the 
table by the players Sc taken by applt. or 
his assistants before the game was decided. 
On May 31 & Jime 1, 1936, the pennies paid 
by the players were i)aid after the game was 
decided. Applt. contended (i) that the in- 

PART III. SECT. 4, SUB-SECT. 4. 

id. Receipt from agent .) — No bets 
were mad© at aoousod's office, but he 
engaged Sc paid bookmakers to make 
bets on the streets Sc elsewhere. He 
supplied these bookmakers with betting 
slips Sc football coupons, from which, 
when returned to his office, he made up 
an aeootmt of the grains Sc losses of each 
bookmaker. He received at his office 
daily from each bookmaker any balance 
of gains on the bets made on the pre- 
ceding day, Sc he transmitted to the 
bookmakers any sum rcQuired to make 
good a deflolenoy on the day’s trans- 
actions : — Held : accused had conta»- 
vened the section libelled, in respect 
that he used the office for the receipt of 
money accruing from ready -money bets, 
although the money was paid over else- 
where by the persona betting. — Bsip 
V. Hnx, 119311 S. O. (J.) 19.— soot. 


formation was bad for duplicity, & (ii) that 
what wm paid by the players could not 
properly be called a deposit on any bet : — 
Held : (1) the information charged only one 
offence, Sc the fact that three days were com- 

S rised in the period named in the information 
id not make it bad ; (2) although the players 
paid the whole stake payable in respect of 
the game this was none the less a ” deposit ” 
within Betting Act, 1863 (c. 119), s. 4.— 
Joel v, Barclay, [1937] 1 All E. E. 309, 
D. C. 

415a. .] — Appits. were the responsible 

proprietors of a four-page weekly newspaper, 
' which was sold at 6d. a copy, & which had in 
winter a weekly circulation of over 32,000 
copies. The newspaper contained what was 
called a ** Free Football Competition ” with 
a coupon giving particulars of future foot- 
ball matches Sc a column for the competitors 
to fill in their forecast of the results, a prize 
of £160 being offered for a correct forecast of 
all the results Sc a prize of £100 for a correct 
forecast of nine results, but no money was 
to be sent with the coupons. Appits. were 
summoned for unlawfully publishing a coupon 
of a ready-money footbsdl betting business 
contrary to sect. 1 of the above Act. The 
justices found that the majority of the 
persons who bought the newspaper did so 
for the sake of the coupon. Sc that appits. 
had circulated coupons of a ready-money 
football betting business, Sc they convicted 
appits. : — Held : the case was typical of the 
mischief aimed at by the Act, Sc the justices’ 
decision must be affirmed. — Suttle v, Obess- 
WELL, [1926] 1 K. B. 264 ; 95 L. J. K. B. 367 ; 
134 L- T. 144 ; 90 J. P. 3 ; 42 T. L. R. 75 ; 
23 L. G. R. 095 ; 28 Oox, 0. C. 94, D. C. 
Annotations: — Apld. Tarf Publishers v. Davies, [1927] W, N. 
190. Ezpld. (Sheffield Telegraph) v. SllUtoe, [1929] 
1 K. B. 366. Consd. Baker v. SiUltoe (1931), 47 T. L. R. 
632. 

415b. .] — Turf Publishers, Ltd. v. 

Davies, [1927] W. N. 190, D. 0. 

Annotation: — Apld. Leng (Sheffield Telegraph) v. Sillitoo, 
[1929] 1 K. B. 366. 

, .] — Where a daily newspaper con- 

tained as one among its various features 
coupons in which the names of football teams 
were set out, & the public were invited to 
forecast the winners of matches in which 
the teams were shortly to be engaged, the 
person who most nearly got the correct results 
receiving a prbse: — Held: the proprietors 
Sc publishers of the newspaper were guilty 
of an offence under sect. 1 of the above Act^ 


PART III. SECT. 8. 

416 i. ** Printing or hnouH/nglv dr* 
eutating coupons ” — Construction of 
Football Betting Act, 1920 <c. 62), $9. I, 
2.1 — Commiseion agenta lasued a 
pnnteil publloatlon oontatning ocmponB 
for tiBo m predloting results of football 
matches ^ ofEering money prizes. 
Apart from the ooupons Sc matters 
connected therewith the paper con- 
tained very little reading matter, Sc 
the majority of purchasers bought it 
for the sake of the coupons. The ooin- 
misslon agents were convicted of 
knowingly printing Sc circulating cir- 
culars or coupons of a ready -money 
football hettli^ business : — Held : the 
pai>er was a ciraular or oounon of the 
business of appits., Sc oonviotion sus- 
tained.— -Jameson t>. Sinclair, [1925] 
S. 0* (J.) 1.— SCOT. 

84 


sn. ** Readu-mon&y football betting 
business ” — NewaaqmU settling wilh 
puJbtishers monthlv.) — Clommisrion 
agents issued a prmted publication 
containing coupons for use In pre- 
dicting results of football matches Sc 
offering money prizes. It was issued 
to wholesale newsagents. Sc distributed 
by them to retail news£^ents, who sold 
it to the public. The wholesale Sc 
retail newsagents settled their accounts 
weekly ; the wholesale newsagent ran 
tcLonthly accounts with the commission 
agents, who paid the prizewinners. 
The prize money was paid, although 
the months accounts had not been 
settled : — Held .• there was evidence 
on which the magistrates might hold 
that appits.* buriness was a ready- 
money football betting^ business.— 
I. Sinclair, 11^^61 S. O. (J.) 
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although the evidence only showed that some, 
& not hhe majority, of the purchasers of the 
newspaper bought it, wholly or partly, for 
the sake of the coupon, & although no com* 
petitor was allowed to send in more than one 
coupon from one & the same issue of the 
iwwspaper. — S ir W. 0. & Co. 

nmj> Telegraph), Tjtd, v, Sillitoe, 
1 K. B. 366 ; 98 L. J. K. B. 262 ; 140 
L. T. 600 ; 93 J. P. 28 ; 45 T. L. R. 94 ; 72 
Sol. Jo. 810 ; 28 Cox, 0. 0. 693, D. C. 

.] — Besp. employed about 10,000 

collectors in different parte of the United 
Kingdom for the purpose of conducting Sc 
carrying on football pool betting businesses. 
He issued printed instructions to every col- 
lector not to accept or collect money invested 
by clients until after the matches had been 
played, as it was illegal to accept it at the 
time the investment was made. One col- 
lector sometimes accepted money at the time 
of investment without resp.'s knowledge, but 
did not send the money to resp. until after tlie 
results of the matches were known. The 
words “ credit only ” were printed on every 
coupon in bold type. In consequence of the 
said collector's conduct, resp. was charged 
with publishing coupons of two ready money 
football betting businesses, contrary to the 
Ready Money Football Betting Act, 1920 
(c. 52), 6. 1: — Held: as resp. published 
coupons of a credit business & gave most 
careful instructions to liis collectors not to 
take money at the time of investment, he was 
innocent of the offences with which he was 
charged. — Wit.son v, Murphy, [1937] 1 All 
B. R, 315 ; 53 T. L. R. 308 ; 81 Sol. Jo. 139, 
D. C. 

416e. Prizes of indeterminate amount.] — 

Applte. were the promoters of a scheme by 
which working men were invited to forecast 
the results of football matches & pay an 
entrance fee of one penny with each forecast. 
Prizes of an amount at the discretion of the 
promoters were awarded to the senders of 


the most correct forecasts : — Held : the fact 
that the amount of the prizes was indeter- 
minate was immaterial, & applts. were rightly 
convicted of circulating coupons of a ready 
money football betting busiuess, contrary to 
the Ready Money Football Betting Act, 
1920 (c. 62 ). — Baker v, Silutoe (1931), 

1 45 L. T. 636 ; 96 J. P. 182 ; 47 T. U, R. 632 ; 
29 L. G. R. 621 ; 29 Cox, C. C. 366, D. 0. 

416. Add. Annotation Consd. Joel v. Barclay 
[1937J 1 All E. R. 309. 

416a. .] — Joel v . Bauclay, No. 408a, 

ante. 

420. Add. Annotations Refd. Alexander v. Ray- 
son, [1936] 1 K. B. 169 ; Berg v. Sadler & 
Moore, [1937] 2 K. B. 168. 

421. Add. Aymotation : — Consd. Roden v. Brett, 
[1936] 2 All E. R. 136. 

422. Add. Annotation: — As to (1) Apld. R. v. 
Dixon, Southampton Justices, Ex p. Porteous 
(1929), 142 L. T. 697. 

423. Add. Annotation: — As to (1) Refd. Pointon 
V. Oox (1926), 136 L. T. 506. 

424a. Information under Licensing Consolida* 

tion Act, 1910 (c. 24) — Form of conviction.] — 
An information was preferred against applt. 
under sect. 79 (1) (b) of the above Act for 
that he, being the holder of a justices* licence, 
suffered his premises to be used in con- 
travention of Betting Act, 1863 (c. 119). 
Applt. was convicted, & appealed to quarter 
sessions, who allowed the appeal, on the 
ground that the conviction was bad on the 
face of it because it did not specify what 
contravention of Betting Act, 1853 (c. 119), 
was alleged : — Held : applt. was entitled to 
the precise information to which he would 
have been entitled if he had been prosecuted 
under Betting Act, 1853 (c. 119), Sc the 
decision of quarter sessions was right. — 
Pointon v. Cox (1926), 136 L. T. 606 ; 91 
J. P. 33 ; 43 T. L. R, 175 ; 26 L, G. R. 101 ; 
28 Cox, C. C. 308, D. 0. 
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<1 i. .] — An Information for 

keeping: a common hotting bouoe need 
not specify which of the special heads 
of the definition in sect. 227 were 
contravened.^ — B. t\ Griss, [1937] 1 
D. L. B. 279; [1936] O. B. 60ii ; 67 
Can. 0. O. 184.— CAN. 


b i. Lottery Oaming Act 

Amendment Act, 1921, s. 14 .] — Holmbs 
V. AIXOBUBOU, [1926] S. A. 8. B. 256.- 

AUS. 

b .] — Lampard V. West, 

[1926] S. A. 8. R. 293.— AUS. 

b ill. Similar tranaactiona on 

other daye— Admissible .} — Pinchbeck 
V. GiiEBSON, I1926J S. A. 8. R. 879.- 
AUS. 


c i. — .] — Paterson v. 

MacphbRSON. [19241 S. C. (J.) 88.— 
SCOT. 

c il, ^ — Right to open 

dosed envelopeB.h-Held : the special 
warrant under Betting Act, 1853, s. 11, 
entitled the police to open postal or 
other communications found on the 
premises, although contained In closed 
envelopefi, for the purpose of ascertain- 
ing whether they contained documents 
relating to betting,— -Stratoebn v. 
Benson, [19251 S. 0. (J.) 40.-^CIOT. 


421 i. Perwer of arrest.] — ^Police, 
having obtained a warrant to enter a 
stable (number 4), watched the stable 
for a period of twenty minutes, during 
which it was visited by about twenty 
men. six of whom carried what 
appeared to be betting slips in tbeir 
hands. On the police approaching the 
stable, accused, who had been in the 
stable all the time, ran into a neigh- 
bouring stable (nmnber 3), one of them 
carrying a bundle of betting lines. 
The police took them back into stable 
number 4, where they were searched 
& taken Into custody, & the money 
found on them was seized. The 
accused were convicted & sentenced : — 
BeXd : the escape of the accused with 
their papers from the premises to which 
the warrant applied Sc the fact that 
they were thereafter taken back by the 

S ollce to these premises did not render 
tie subsequent arrest & seizure illegal 
under the warrant. — Morris v. Lang- 
muir, [19291 8. O. (J.) 103.— SCOT. 

b, ^ JoinJt complaint — One 

defendant calling no evidence, but loish- 
ing to give evidence for co-defendant — 
Mode HoiJtfBS e. Aijxjhuroh, 

(19261 8. A. S. R, 255.— AUS. 

h 11 . Whether summons or in- 


fomudion condition precedent.] — Deft, 
was arrested on a warrant issued under 
Betting Act, 1853 (o. 119), s. 11. He 
was brought before the petty sessions 
ct. on the charge, that he being the 
user of a certain house situate in the 
city of B., did use the same for the 
pui^ose of betting with persons re- 
sorting thereto. On the charge being 
proceeded with before the magistratcH 
a preliminary objection was raised to 
the hearing of the charge on the ground 
(inter alia) that no summons had been 
served on deft, charging him with the 
offence alleged, a summons being, it 
was submitted, a condition precedent 
to any proot^odings under the Act 
charging an ofTence. The magistrateh 
disjmssed the case without prejudice, 
but stated a cfv‘<c for the opinion of 
the K. B. D. : the magistratcH 

wore wrong iu x»oint of Jaw in disniihs- 
ing the charge on the gi'onnd that tJuj 
information or .summons was a con- 
dition prceedent to t)io excrois© of 
their jurisdiction & b should bo re- 
mitted to them to procee<l a<^ordJug 
to law.— H. (Lockfiart) v. McKenna, 
[1933] N. I. 21.— IR. 

8D. A uveal — PrittHplcs on which 
court acts.] — R. t?. SMITH (1926), 37 
B. C. B. 248.— CAN. 
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Part IV.- 

See, now, Betting & Lotteries Act, 1984 
(c. 68), ss. 21-28. 

433a. Provision lor commission without con- 

trol over sales.] — A co., having bought a 
quantity of note cases at a price of less than 
l5. each, devised a scheme for selling them 
at a profit, & issued to the public a leaflet in 
accordance with the terms of which the 
scheme was conducted. The leaflet informed 
a person desirous of participating in the 
scheme that on filling up & sendmg in an 
attached order form together with £1 there 
would be sent to him a note case & a supply 
of the leaflets, the order forms of which would 
be marked with a number allotted to him ; 
that he should get other persons to give 
orders for note cases, using these forms ; 
that he would be entitled to no benefit from 
the first three of these orders, but would be 
paid a commission of 10s. on every other 
order received on his forms & on sales made 
as a result of these orders ; that whenever 
an order was received on one of his forms, 
after the first three, a supply of forms also 
marked with his number would be sent to 
the buyer, & that the participant would be 
paid a commission of 10s. on each of the first 
three sales made by every one to whopi one 
of the forms so numbered was sent ; & that 
there was no time limit to the scheme, but 


Lotteries. 

that the maximum commission payable to a 
participant was £20,000 : — Held : inasmuch 
as, with the exception of commissions 
resulting from orders directly obtained by 
the participant himself, all the commissions 

• which he received would result from orders 
given by persons over whom he had no con- 
trol & would depend so far as he was con- 
cerned not upon his skill or work but upon 
pure chance, the scheme was a “ lotted 
within Lotteries Act, 1823 (c. 00), s. 41. — 
PUBUC PROSBCUTION8 DIRECTOR V, PhIIXIPS, 
[1936] I K. B. 891 ; 104 L. J. K. B. 73 j 162 
L. T. 190 ; 98 J. P. 401 ; 61 T. L. R. 54 ; 
78 Sol. Jo. 736 ; 32 L. G. R. 464; 30 Cox, 0. C. 
195, D. C. 

433b. Crossword puzzle.] — ^A newspaper 

published an advertisement of a crossword 
puzzle competition with a money prize, for 
which a competitor entered by posting his 
solution along with a specified fee to the office 
of the newspaper. The puzzle was so con- 
structed that in a number of instances a 
clue could be satisfied by only one word 
having no alternative, while in other in- 
stances the clue suggested two or more 
alternative words which might not all be 
equally appropriate. The comj)otition editor 
had prepared beforehand a test solution of 
the puzzle, & the prize was to be awarded to 
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d i, .] — Power v. Oannift 

(1859). 18 V. 0. R. 403.— -CAN. 

d j[, .] — Lloyd w. Clark 

(1862), 12 C. P, 320.-H3AN. 

— — The aociisod, who 
was the agent of a cigarette oo. at 
Belfast, pubUshed a pamphlet advertis- 
ing a prize of Rs.6 which could bo 
automatically obtained by purchasers 
of Park Drive cigarettes. Accused sent 
ten currency notes of Ils.5 each to the 
manufticturers of Park Drive cigarettes 
at Belfast, who put each note in a 
packet of cigarettes, mixed those 
packets with other packets which 
contained no notes, & sent them out to 
accused In Indio. On a prosecution 
of accused under second part of Indian 
Penal Code, s. 294 a : — Held : the 
scheme published by accused for dis- 
tribution of prizes by lot or chance 
amounted to a lottery, — Emperor r. 
Vazirallt (1928), I. L. R. 53 Bom. 67. 
— IND. 

430 ii. .1 — Accused Invited 

the public to subscribe a large sum for 
on assocn. whose object was said to be 
the relief of people in debt or distress. 
There was no provision for the return 
of the capital sura, but one-sixth of the 
interest derived therefrom was to be 
used for the objects of the assocn., 
whilst the remainder became divisible 
every three months among the sub- 
.scribem as cash bonuses. These 
bonuses were distributed by lot : — 
Held : a lottery.— A. D. Raj v, Kino- 
EiMPEROB (1932), I. L. R. 10 Ran. 232. 
—IND. 

n i. Bonds in series — PajfmerU 

not dependent on knowledge or skill.] — 
In a prosecution for a contravention 
of Lotteries Act, 1823, It was established 
that the promoters had formed & put 
Into execution a scheme for the sale 
of bonds, each of which entitled the 
holder on certain conditions to £150. 
To qualify for this sum a participant 
had first to obtain a bond at the cost 
of Is. either from the promoters or 
from a friend. This was the parent 


of a familv of bonds which was brought 
into existence by a process of sub- 
sales. The holder of the parent bond 
had to buy from the promoters four 
bonds for 3«. & to sell them to four 
friends for Is. each. These four bonds 
were the first generation, & each of the 
four holders of them had to repeat the 
same process, thus bringing the second 
generation of sixteen bonds Into 
existence. The process had to be 
repeated until the sixth generation 
of 4096 bonds had come Into existence, 
making, for the complete series, 5461 
bonds. On the occurrence of this event 
the holder of the parent bond became 
entitled to £150. Not only was each 
Individual bond a member of a family 
of bonds, but it could Itself become the 
parent of a new family, & the holder 
of It was entitled to £150 as soon as its 
sixth generation was completed : — 
Held : the scheme was a lottery. In 
respect that the occurrence of the event 
upon which payment fell to be made 
ootild neither be approximately pre- 
dicted nor materially Influenced by the 
exercise of any knowledge, expdrience, 
art, or skill on the part of the holder 
of the parent bond. — Barnes v. 
Strathern, [19291 S. C. (J.) 41. - 
SCOT. 

p i. Not dependent on 

skill alone.] — The chance, which the 
prohibition in Criminal Code against 
lotteries & other species of gambling, 
has In contemplation is the chance or 
risk which the competitor is taking. 
Therefore, In a case where ho Is required 
to estimate a number, the prohibition 
applies unless the correct number can 
bo 8kscertained by skill alone without 
any element of chance, even though 
the number to be estimated is an 
actually existing number at the time 
the estimate is made. — R. v. Irwin, 
R. V. Long, [19281 4 D. L. R. 625 ; [1928] 
2 W. W. R. 697 : 60 Can. Olm. Cas. 
159; 23 Alta. L. R. 606.— CAN. 

b (p. 454) i. Conducting ** suit 

dubs.^*] — Held : a violation of CMmlnal 
Code, s. 236 (c) (d).— R. t). A. D. 
Murray Tailorino, Ltd., [19253 3 
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W. W. R. 483 ; 44 Can. Grim. Cas. 346. 
—CAN. 

b (p. 454) li. Club distribuiing 

“ changes ** for prizes with membership 
cards.}— Held : a violation of Olmlnal 
Code, B. 236. — R. v. Gratton (Ont.) 
(1926), 46 Can. Grim. Cas. 41.— CAN. 

b (p. 454) lil. Oiving purchasers 

of goods tickets for club — Club die- 
trihuling prizes. J — Held : a violation of 
Criminal Code, s. 236. — R. v. Roderick 
(Ont.) (1926), 45 Con. Orim. Cas. 110.— 
CAN. 

b (p. 464) iv. .1— A 

firm of tailors gave each of its customers 
on the weekly payment plan the 
privilege of being a member of a 
“ club," each member of which had 
the chance week by week while the 
payments under his contract were 
imoompleted of having his name 
arbitrarily chosen by the management 
as the member to receive a receipt for 
the unpaid balance which entitled him 
to a suit at once, without further pay- 
ment : — Held : the scheme was a 
lottery & the conducting of it a viola- 
tion of sect. 236 (1) (c) of the Criminal 
Code. — R. V. Harrison, [1931] 1 

W. W. R. 621 ; 55 Can. C. C. 238.— 
CAN. 

b (p. 464) V, .1 — R. V. United 

Profit Srabino System, Ltd. (Ont.), 
[19271 4 D. L. R. 619 ; 48 Can. Orim. 
Cos. 154.— CAN. 

b (p. 454) vi. Free distrifmtion of 

option certificates.] — X tree distribution 
of option certificates drawn by lot Is 
not a lottery, — R, v. Robinson (1917), 
29 Can. 0. 6. 153.— CAN. 

b (p, 454) vli. Contest of signa- 

rca.j — ^A contest of signatures is a 
contest of ekUl, taste & Judgment, &, 
therefore, not a lottw,— Brown v. 
Bonotcastle, [1936] 3 W. W. R. 
536 ; [1936] 1 D. L, R. 295,— CAN. 

b (p, 454) vlll. ^.3 — Appet. in 

pursuance of a scheme for advertising 
its wares obtained customers to pur- 
chase certain cabinets of cutlery 
upon terms which provided that 
customers would be formed into groups 
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the competitor whose solution happened to 
correspond most closely to that of the com- 
petition editor, although, if all the solutions 
sent in were examined & compared on their 
merits, the solution of that competitor 
might not be found to be intrinsicaUy the 
best ; — Held : the proprietors & the printer 
of the newspaper were guilty of the offence 
of printing & publishing an advertisement of 
a “ lottery under Betting & Lotteries Act, 
1934 (c. 58), 8. 22 (1) (c) (i). — Coles v, 
Odhams Press, Ltd., [1936] 1 K. B. 416 ; 106 
L. J. K. B. 208 ; 154 L. T. 218 ; 100 J, P, 
86 ; 52 T. L. R. 119 ; 79 Sol. Jo. 860 ; 34 
L. G. R. 34 ; 30 Cox, 0. C. 329, D. O. 

Annotation: — Dlstd. Witty v. World Service, Ltd., 119363 
Oh. 303. 

433c. ,] — Stevenson v, Williams (1936),- 

80 Sol. Jo. 933, C. A. 

433d, Betting scheme.] — ^A limited co. em 

ployed agents to distribute tickets bearing the 
names of races, horses & jockeys, & also the 
name of the co., an offer to exchange the 
tickets for goods on demand. A member 
of the public receiving a ticket was entitled 
to bet on the combinations named on the 
ticket, in which case if he won he received 
the amount of his bet ; if he lost he was 
entitled to exchange the ticket for goods 
worth sixpence, through the firm’s agents. 
By conditions on the ticket he paid no money 
to the agents, but undertook to pay 6d. if 
he lost. The co. & its directors were con- 


victed ^ at petty sessions under Betting 
Lotteries Act, 1934 (c. 58), & appealed: — 
Held : (1) the scheme was a lottery ; (2) 
the appearance of the name of the co. on 
the tickets, together with evidence that the 
same agent had distributed similar tickets 
which had been exchanged by the co. for 
goods, was evidence connecting the agent 
with the co. — Gordon, Mackay & Co., Ltd. 
V. Watson, [1936] 2 All E. R. 33, D. C. 

434. Add. Anw)Uition : — Retd. Kerslake v» Knight 
(1926), 133 L. T. 606. 

443. Add, Annotations : — Apld. Howgate v, Ralph 
(1929), 141 L. T. 612. Consd. Public Prosecu- 
tions Director v, Phillips, [1935] 1 K. B. 391. 
Retd. Kerslake v, Knight (1925), 133 L. T. 606. 

449. Add. Citations .—-94 L. J. K. B. 919 ; 133 
L. T. 606 ; 89 J. P. 142 ; 23 L. G. R. 674 ; 
28 Cox, C. a 27. 

451a. Lotteries authorised by Act of Parliament — 
Must be Parliament of United Kingdom.] — 

The exception in Lotteries Act, 1823 (c. 60), 
s. 41, which prohibits the sale of tickets in 
any lottery, except such as are or shall be 
authorised by this or some other Act of 
Parliament,” does not include a lottery 
authorised by any body other than the 
Parliament of the United Kingdom. — R. v. 
Registrar op Joint Stock Companies, 
Ex p. More, [1931] 2 K. B. 197; 100 L. J. 
K. B. 638 ; 145 L. T. 522 ; 96 J. P. 137 ; 47 
T, L. R. 383 ; 29 L. G. R. 452, C. A. 


should pay certain weekly sums to- 
wards the purchase price of the cutlery 
& that at monthly intervals, up to a 
total of three selections, appet. would 
select one of its customers from the 
group. The customer would be 
selected after careful consideration & 
not capriciously Sc each person so 
selected would receive the cutlery with- 
out further payments : — Held : the 
scheme was a lottery, & the offence 
proved was an offence within sect. 3 
of Lotteries & Art Unions Act, 1901. — 
Re Willard, Ex p. British Products 
Proprietary, Ltd. (1935), 35 S. R. 
N. S. W. 152 ; 52 N. S. W. W. N. 39.— 
AUS. 

b (p. 464) ix. Picture competi- 

tiem.] — ^A, waa the manager of a certain 
00 . which conducted & advertised the 
holding of certain competitions known 
as the Bran Tub Competition.'* The 
scheme of the competition was to take 
a sentence from an Australian news- 
paper & reproduce it in puzzle form. 
The competitors were invited to inter- 
pret in words the pictorial rendering 
of the sentence. The prize was 
awarded to the person who reproduced 
the precise words of the sentence 
chosen or who got nearest to that 
particular collection of words : — Held : 
the competition was a matter of 
chance &. therefore, a lottery within 
sect. 3 (6) of Lotteries & Art Unions 
Act. 1901-1929. — Re Christensen, 
Exp, Atmore (1986), 63 N. S. W. W. N. 
66.— AUS. 

b ip, 464) X. .] — ^A. published an 

advertisement In a newspaper setting 
out the terms of a competition " of 
which he was the promoter . & con- 
troller. The nature of the competi- 
tion was as follows : — frame " was 
set out in the advertisement consisting 
of a number of vertical rows of squares, 
each row containing a different number 
of squares. In each row one of the 
squares contained a letter of the 
alphabet. To each row was allotted a 
** clue & to each letter a number. 
The competitor was asked to fill In 
the blank squares with letters so ^ to 
make each row contain a word of as 


many letters as there were squares in 
the row, the word filled in being “ suit- 
able to the clue " allotted to the 
particular row. Each letter in the 
word was then given its numerical 
value & the competitor who supplied 
words the total numerical value of 
which was the highest won the com- 
petition. The advertisement stated 
that the “ missing words " were 
“ ordinary everyday words " & that 
they must be “ recognised words suit- 
able to the clues ” & must be found in 
Chambers’s dictionary. In the conduct 
of the Competition unusual & obsolete 
words used were accepted : — Held : the 
magistrate was entitled to find that 
the conduct of the competition was 
such as to pre<;lude the fair considera- 
tion of the answers Sc the competition 
was a lottery within Lotteries & Art 
Unions Act, 1901-1929. — Re Chris- 
tensen, Ex p, Atmore (1936), 53 
N. S. W. W. N. 217.— AUS. 

sq. Conducting lottery — Sufficienev of 
evidence — Finding of tickets <€* para- 
phemalia.] — Where a charge is laid 
under Criminal Code, s. 236, evidence 
that tickets & other paraphernalia 
suitable for lottery piu*poBee were 
foimd on the premises of the accused 
does not amonnt to a primd fade case. 
— R. r. Wong Sim, [1929] 1 D. L. R. 
240; 50 Can. Grim. Cas. 231; [1928J 
3 W. W. R. 492.— CAN. 


sr. IHstrUndion of cash commissions 
dependent on chance ,] — The system 
under a scheme known as the Multi- 
plloatlon Bureau operated as follows ; 

A." enrolled as a member at a fee of 
fil & when he got four new members he 
was entitled to a commission of 15». 
on the enrolment of the fourth 
member ; when this fourth member got 
three new members “ A." was entitled 
to 12s. 6d. oommlssion on each, & 
when these three each got three new 
members ** A." was entitled to 
12fi. 6d, commission on the resulting 
nine enrolments. Sc the prtMjess con- 
lilnued until the oommisaions ^oniJng 
to A." totaUed £1,500 :-r^eld: the 
scheme Is to be regarded, In substanw, 
as one In which the main source of the 
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cash commissions Is the Indirect en- 
rolments & the receipt of commissions 
arising from such enrolments, or any 
of them, depends purely on chance so 
for as the receiving member is con 
cerned ; Sc the scheme Is accordingly a 
lottery. — M cLean e. Murch, [19341 
N. Z. L. R. Supp. 7 ; G. L. R. 61.— N.Z. 

sv. ** Drawing^* — Meaning of ,] — 
The word dra^ng " used in sect. 294 a 
of the Indian Penal Code, in relation 
to lotteries, must be given its usual 
physical interpretation. & Its meaning 
relative to a lottery therefore Is that 
lots should be drawn by some 
mechanic4i] or human agency Involving 
their chance extraction. — Ourbakhhh 
Singh v. R. (1934), I. L. R. 16 Lab. 61. 
— WD. 


PART IV. SECT. 8. 

Bt. Art unions — Whether exempt under 
Criminal Code, s. 236.) — R. v. LbBlano 
(O nt.) (1926), 46 Can, Crlm. Cas. 38.— 
CAN. 

sw. State lottery — Liability for re 
sale of tickets.] — Sect. 6 of State I>ot- 
teries Act, 1930, provides that “ Any 
subscriber or contributor to a state 
Lottery . . . shall be freed & dis- 
ebarged from all penalties, suits, pro- 
seoutions & liabilities to which by law 
he would be liable but for this Art as 
being oonoemed in an illegal lottery, 
llttlegoe, or unlawful game. • . N. 
subscribed to a State Lottery S: pur- 
chased a number of tickets. Shares 
In each of the tickets so obtained were 
sold to other persons. N. wa.s charged 
with knowingly allowing a room to be 
used for the sale of shares in chaneos 
for the disijosal of money by chance 
In contmventloTi of the Gaming K 
Betting Act, 19}2 O) appet, 

ivas guilty of an 

17 of Gaming & Betting Act. 1012, 
'2) sect. 5 of State Lotteries Act did 
lot afford him protection, as that 
lect. is limited to the acquisition of 
ickots In State Lotteries & does not 
lonfer an iinfettered transferable right 
in the holder of a ticket. — K ussejl 
. Naylor (1932), 32 S. R. N. S. W 
68 ; 49 N. S. W. W, N. 63,— AUS. 
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4S2, Add, AimokAiom Consd* A*^Q, Walker- 
gate Press, Ltd, ; A*-G. v, Blocmdeld ; A.-G. 
r. Carlton (1030), 142 L, T. 408* 

— _ liability of Individual 

directors*] — (1) IdabUity under above sect* 
attaches, if there has been publication of a 
proposal or scheme for a lottery, although the 
matter has not actually proceeded to a 
lottery, 

(2) A limited oo. is not liable to the penal- 
ties prescribed by above sect., but directors, 
who have issued a proposal jointly with a 
limited co,, are liable. They are, however, 
liable only for one penalty between them in 
respect of each offence committed. — A.-0. 
V. Walkbrgatb Press, Ltd. ; A.-G. v. 
Bloomfield ; A.-G. v, Carlton (1930), 142 
L. T. 408 ; 94 J. P. 90 ; 46 T. L. R. 177 ; 
74 Sol. Jo. 100 ; 28 L. G. R. 236 ; 29 Cox, 
0. C. 68. As to (2) Consd. Green v, Kursaal 
(Southend-on-Sea) Estates, Ltd., [1937] 1 
All E. R. 732. 

464. Add, Annotation ; — Apld. Ranson v, Burgess 
(1927), 137 L. T. 630. 

464a. ,] — printer printed and sold to a 

purchaser a set of tickets adapted for use in 
a lottery, but no lottery was then in existence. 
The purpose was that the purchaser should 
institute & carry on a lottery by means of the 
tickets, by reselling them singly & providing 
out of the prooeedfs a prize for the holder of 
the winning ticket. The printer took no 
further interest, financial or otherwise, in the 
matter, beyond the original purchase price 
for the sale of the tickets as a set: — Held: 
the printer was properly convicted of publish- 
ing a proposal or scheme for the sale oi tickets 
or chances in a lottery contrary to the above 
sect. — R anson v, Bdrobss (1927), 137 L. T. 
630 ; 91 J. P. 133 ; 43 T. L. R, 661 ; 26 
L. G. R. 378 ; 28 Cox, C. C. 426, D. C. 

Annotations: — FoUd. A.-G. v, Walkersrate Press, Ltd, ; A.-G. 
t>. Bloomaeld ; A.-G. v. Carlton (1930). 142 L. T. 408. 

464b. Distribution of circulars advertising 

lottery.] — Resp. employed canvassers to call 
from house to house, inviting persons to 
undertake to buy tea from her regularly. 
Each week the canvassers carried with them 
handbills which declared that : “To adver- 
tise our famous tea we wiU distribute among 
our customers cash gifts of £3 and £6,“ as the 
purchaser bought one or two packets of tea 
per week. The circular continued ; “ Each 
customer’s naine is entered in rotation in 


our ledger and gifts are paid out accord- 
ingly.** The names ds addresses of new Cus- 
tomers were entered in the ledger in the exact 
order in which they had been obtained, the 
list of one canvasser's customers on his return 
to Uie ofiftce being completely entered before 
that of the next was begun. Rera. awarded 
her bonus each week to the next customer 
whose name was on the Met after that of the 
customer last to receive a bonus, provided 
tihat the customer was still regularly buying 
the tea. The names of customers who ceased 
to buv the tea weekly were struck out of 
the list, thus advancing the names of 
customers below them. It was stated in one 
of the circulars that during the twenty-four 
weeks ending in June, 1928, resp. had paid 
out £1,930 by way of bonus gifts. Applt., 
a superintendent of poMce, preferred an 
information against resp., charging her with 
publishing a proposal or scheme for the sale 
of chances in a lottery not authorised by 
Act of Parliament, contrary to above Act. 
The stipendiary magistrate dismissed the 
information holding that resp. had not 
published a proposal or scheme for the sale 
of chances in a lottery : — Held : there were 
no materials to justify the magistrate in so 
holding. The case must be remitted to him 
with the direction to convict. — H owgatb v, 
Ralph (1929), 141 L. T. 512 ; 93 J. P. 137 ; 
45 T. L. R. 426 ; 73 Sol. Jo. 253 ; 27 L. G. R. 
432 ; 28 Cox, C. 0. 633, D. C. 

Annotation : — BeKd. Public Prosecutions Director v. Phillips, 
[1935] 1 K. B. 391. 

466a. ** 3haU be deemed to be a rogue & vagabond 
— What must be proved — Lotteries Act, 1828 
(c. 60), 5. 41.) — When a person is charged 
under Lotteries Act, 1823 (c. 60), s. 41, with 
selling tickets in a lottery it is not necessary 
to show that he has the “ status *’ or “ mode 
of, life ** of a rogue dc vagabond. The effect 
of the section is that any person selling such 
tickets is to be punished as if he were a rogue 
vagabond. — Peothebo v, Watson (1931), 
146 L. T. 643 ; 95 J. P. 184 ; 47 T. L. R. 627 ; 
76 Sol. Jo. 629 ; 29 L. G. R. 628 *, 29 Cox, 
0. C. 370. D. C. 

466b. Selling ** tickets In any lottery ” — Lotteries 
Act, 1828 (c. 60), s. 41 — Proposed lottery.] — 
The expression “ tickets in any lottery ’* in 
Lotteries Act, 1823 (c. 60), s. 41, means 
tickets in a proposed lottery. — B arker v. 
Wood (1932), 48 T. L. R. 402 ; 76 Sol. Jo. 
807, D. 0. 
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q L .) — Defte. conducted In 

public a series of games known as 
diggers* bagatelle.** Bystanders were 
Invite to take part In each game on 
payment of threepence to defte. The 
winner of a game received from defts. 
the sum of nlnepenoe, & became 
entitled to loin in the next game with- 
out charge : — Held : defts. did not 
thereby ** dispose ** of any “ property ** 
within Police Offence Act, 1915, 
s. 88 (6 ).— Dbklbt V, MOBVOT, [1928] 
V. L.R.117J [1928] Argus L.R. 47.— 
AUS. 

b (p. 459) 1. ^ ** in- 

clvdes ?nonsi/.T— “ Property^* in sect, 
236 <c) of Criminal Code includes 
money, & the fact that there may be 
a period during which the amount to 
bo given away under the scheme In 
Question is unascertained is immaterial. 
— R. t). Brewbbton, (1936) 8 W. W, R. 
483 ; 4D.L. B. 708; 6 Can. O. 0. 60 ; 


6 F. L. J. (Can.) 211.— CAN. 

fw. Sale of gangling device .] — A vio- 
lation of Oiminal Code, s. 236 (b). may 
be proved, although there is no ovidenoe 
that at the time of the sale of the devise 


in question, e.a„ a punch board, there 
was a conscious arrangement between 
the buyer 8c seller that some property 
would be disposed of by chance by 
means of the device. The essential 
Inquiry is, what Is the purpose or 
known Intended use of the device.— 
R. V. Hktsb, [19261 1 D. L. H« 60 : 
[19251 3 W. W. R. 724.— CAN. 


sy. KnowiTigly eonveyinO articUs for 
use in lottery, ] — 'Accused, the driver of 
a motor truck who had a oontraPt with 
a mercantile oo. to transport its goods, 
was under its Instructions bringmg 30 
cases of goods to its premises from the 
customs warehouse when he wa» 
stopped under a search warrant Sc 
10 of the oases were found to contain 
the paper slips in Question. These 
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papers when seised were In a state In 
which they could be adapted to either 
a lawful or unlawful use : — Held : 
the conviction must be quashed, since, 
assuming that the finding that the co. 
had imported the papers with the 
intention of illegal use was justified, 
there was no evidence to support the 
finding that applt. bad knowledge of 
that intention. — R. v. Loma How, 
[1936] 2 W. W. R. 638.— CAN. 


sz. Exemptims — Lessee of fair 

dromAs assoeioffow.]— A lessee of a 
fair grounds assoou. is within the 
exemptions proviso relating to lot- 
teries in Criminal Code, sTaSB (c), — 
R. V. BEASLffy, [193^ 2 D. L. B. 377 ; 
0. r: 299 ; 66 Con. 0. 0. 337.— CAN, 
sd. Cowotfuino Hckets^Necesstty for 
mens r»a.l — A truckman oonveyrng 
lottery tickets without knowledge of 
their character commits no offence.-^ 
R. V. How. [19361 4 D. L. B. 889 ; 66 
Can. C. O. ifiO ; 50 B. B. 664.-^AN. 
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Of lott«ry— Refusal of Home Secre- 
tary to Mteroise Jurisdiction— Whether bona 
Taoantta.]— Mat o. Thomas (1034), 78 Sol. 
Jo, 4X3e 

463d. Possession of ticket tor sale or distribution— 
Possession as custodian for syndicate.] — 

Applt., received from the purchaser a block 
of forty-eight tickets in a lottery on behalf of 
a syndicate comprising twenty-one persons, 
including applt. He collected from each 
naember 2s. a week & himself set aside a 
similar amount weekly, & subsequently 
paid over the money collected by him to the 
purchaser of the tickets. The whole of the 
forty-eight tickets were held by the syndicate 
on behalf of all the members, each member 
holding a twenty-first part in the whole of 
the tickets. No individual member w 


entitled to any ticket or tickets, & 
won by means of any of the ucMM t 
have been divided equally betweefi 
members of the syndicate. Applt* was 
victed under Betting & Lotteries Act, 3034^^ 
(c. 58), s. 22 (1) (5) of having the tidmts in , 
his possession for the purpose of sale or dis* 
tribution : — Held : there was no evidence 
that any ticket was in applt. 's possession for 
either purpose, as the intention was that all 
the tickets should be held by him as custodian 
on behalf of all the members & no sub-sale 
of tickets between members was ever in con- 
templation, & the conviction must, accord- 
ingly, be quashed. — Cobfield v, Dolby 
(1936), 164 L. T. 266 ; 100 J. P. 75 ; 62 
T. L. R. 139 ; 80 Sol. Jo. 128 ; 34 L. G. R, 
97 ; 30 Cox, C. C. 341, D. C. 


Part V. — Races and Racecourses. 


472. Add. Annotation : — Refd. Weddle, Beck v. 
Hackett, [1929] 1 K. B. 321. 

479. Add. Annotation : — Distd. Ellesmere v, Wal- 
lace, 1.1929] 2 Ch. 1. 


Sect. 2— RACECOURSES. 

(Vol. XXV., p. 460.) 

Racecourse betting.] — See Racecourse Bet- 
ting Act, 1928 (c. 41) ; Betting & Lotteries 
Act, 1934 (c. 58), ss. 1-20. 

480a. Powers of Control Board — Payment of 

commission for placing bets on totallsators 
of Board.] — The Racecourse Betting Control 
Board was established as a statutory 
body with powers to set up & operate totali- 
sators on approved racecourses for the pur- 
poses of betting, subject to the conditions 
required by the Act being observed. In the 
years 1929 to 1933 inclusive the Board had 
entered into a series of agreements with two 
cos., in order to procure the collection of bets 
from persons not on the racecourse on race 
days, & the placing of such bets on the 
totalisator on the course. The Board agreed 
to pay commission at certain rates dependent 
on the amount of money placed by means 
of such bets, & also the expenses of its agents 
in collecting & telephoning the bets to the 
course, such commission & expenses being 


paid by the Board out of the totalisator fund. 
The Board also agreed with one of the cos. 
to provide at its own expense all reasonable 
facilities required by the co. for the purpose 
of its business on the authorised racecourses 
& to make contributions towards the initial 
expenses of that co. In an action brought 
at the relation of the secretary of a book- 
makers’ organisation, asking for a declaration 
that such agreements & payments were 
invalid & ultra vires the Board : — Held : 
(1 ) the action of the Board In agreeing to pay 
the commission &, the expenses of providing 
facilities on the authorised racecourses was 
reasonably incidental to the power conferred 
on the Board by Racecourse Betting Act, 
1928 (c. 41), & was therefore not ultra vires. 
In so doing the Board was only taking steps 
to increase the bets placed on the totallsators 
on the courses; (2) in contributing towards 
the preliminary expenses of one of the cos. 
the Board was acting ultra vires, as it was 
thereby assisting in the general business of 
the CO. which as between itself & its cus- 
tomers was carrying on “ off-the-course ** 
betting. — A.-G. v. Racecourse Betting 
Control Board, [1935] Ch. 34 ; 104 L. J. Ch. 
13 ; 152 L. T. 146 ; 61 T. L. R. 36 ; 78 Sol. 
Jo. 783, C. A. 

4g0b. Contribution to expenses of com- 

pany collecting bets.] — A.-G. v. Racecourse 
Betting Control Board, No. 480a, a?7fe. 


PART IV. SECT. 6, SUB-SECT. 2. 

9Z. Action by vHfe against httabemd .] — 
In an action by a common informer 
under sect. 236 (8) of the Orlmlnal 
Code, pltf. being wife of deft. HeW : 
Judgment sbould not be granted since 
there woa a suspicion of collusion & 
also that there was no proof that by 
the law of CSanada a wife can sue her 
husband. — Dinning v. Dinning, 119321 
p. R. 208 ; 2 D. L. R. 205 ; 67 0. 0. 0. 
393.-~OAji. 


td. Proceedings for pendtty — Security 
/or costa-^Wheiher ordered.} — Pltf. 
bought an action to have it declared 
that a contest in connection with an 
automobile show In whioh deft, won an 
automobile was contrary to sect. 286 <3) 
of the Orimlnal Code, Sc that eala 
automobile be forfeited to him. Upon 
an application by deft., the referee^ 


pursuant to K. B, K. 987, ordered pltf. 
to secure deft.’s costs. Pltf. appealed : 
— Held : sect. 236 (3) of the Criminal 
Code confers a right of action wh<ch 
in no way can be dlminlsbed or Im- 
paired by K, B. R. 987 ; nor is It 
required that said rule shall apply, in 
order that due enforcement of the rule 
shall be upheld. — Brown v. Keelr, 
n9341 2 W. W. B. 670 ; 4 D. L. R. 
508 ; 42 Man. L. B. 329 ; 62 O. C. O. 
84.— CAN. 

sf. Forfeiture of vrerperty wm.J— 
There Is no discretionary power not to 
adjudge a forfeiture of property won 
In a lottery, — S aondebs v. Moujhon 
{ 49,31). 02 Can. O. C. 274 .— CAN. 

■1. Destruction of documents **— 
What are.]— A bookimker w^ con- 
victed, under Betting Sc bot^riM Act, 
1934, 8. 22, of having conducted an 
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illegal lottery. The shoriff-subHtlfcutc 
ordered forfeiture of one 
note, & the deHtniction of aJi coiipona 
produced in the case, hut rel’ii.scu to 
order destruction of postal ordom, 
money ordeT-s He cheques, which repre- 
sented payments m 

persons taking part in the lottery in 
respect of thoir tickets therein 
Held: the postal orders. 
question, sinee they ropreHented the 
price of tickets in the ioUery, wore 
“ documents " relating to the conduct 
of the lottery within 1 934 Act. 6. 30 13), 
&, accordingly, they fell to ^ 
doHtroyod. — .Strano v. Adair, 11936] 
S. O. (J.) 50.— SCOT. 

PART V. SECT. 1, SUB-SECT. 8 

gy. Cour strut— Use of meciumUsdl hare 
•^Whether wUhin Oaming dh Bebino 
Act, 1912, 8. 7.h*Besp* attended a 



and Empire 


Wa. Am. EUesaiere ». Wal- 

11929] 2^ Oh. 1 ; Cipriani v. Burnett, 


‘ ’ ^ ^ contract may make the 

award of a specified tribunal a condition pre- 
cedent to an action at law without doing so 
in terms. 

The tickets sold for a sweepstake in con- 
nection with a race meeting in Trinidad 
stated ; “ This ticket is sold subject to the 
condition that in the event of any dispute 
arising with respect to any matters connected 
with the drawing of the sweepstake, or the 


Digest Supplement. 

awarding of the prizes, the decision of the 
stewards of the Trinidad Turf Club thereon 
shall be accepted as final ** : — Beld : the 
terms of the ticket, having regard to the 
circumstances belonging to it, made a decision 
by the stewards a condition precedent to any 
action to recover the stakes. — Cipriani v. 
Burnett, [1933] A. 0. 83; i02 L. J. P. 0. 
118; 148 L. T. 148, P. 0. 

484. Add, Annotation : — ^Refd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

490. Add, Annoiation : — Refd. Cipriani v, Burnett, 
[1933] A. C. 83. 


Part VI. — Competitions 


496. Add. Annotations : — Dlstd. Suttle v, Oresswell 
(1925), 42 T. L. R. 75. Consd. Coles v. 
Odhams Press, Ltd., [1936] 1 K. B. 416. 

497. Add, Annotation : — Refd. Suttle v. Cresswell 
(1925), 42 T. L. R. 75. 

498. Add. Annotations : — Apld. Suttle v, Cresswell 
(1926), 42 T. L. R. 75. Consd. Shuttleworth 
V, Leeds Greyhound Assocn., [1933] 1 K. B. 
400. 

601. Add, Annotation : — Refd. Suttle v, Cresswell 
(1925), 42 T. L. R. 76. 

501a. Betting & Lotteries Act, 1934 (c. 58), s. 26 — 
Betting pool business — What amounts to.] — 
A CO. whose only trade or business was that 
of a bookmaker as defined in Part I. of the 
Betting & Lotteries Act, 1934 (c. 68), ad- 
vertised a “ football pool in a weekly news- 
paper. Readers were thereby invited to fill 
in coupons relating to any one or more of a 
series of football matches to be played on the 
following Saturday, with their respective 
forecasts of the results, including the score, 
&; to stake a named sum thereon. Under 
the rules of the pool entrants were required 


on the day before the matches were played 
to remit the coupons thej^ had filled up to 
the CO. with a promise in writing, duly signed, 
to pay the amount they were staking in case 
they lost, on the Tuesday following. The 
total amount received from entrants, less 
10 per cent., was distributed by the co. 
among those whose forecasts turned out to be 
correct, or most nearly correct. On a motion 
by pltf., a director of deft, co,, for an in- 
junction to restrain them from so conducting 
the pool : — Held : the pool was not a “ com- 
petition in which prizes are offered for fore- 
casts of the result ... of a future event ” 
within the prohibition contained in Betting 
& Lotteries Act, 1934 (c. 58), s. 26, but a 
pari-mutuel or pool betting operation con- 
ducted by a bookmaker, & therefore lawful 
within sect. 3 & thq proviso to sect. 26 of the 
Act. — Elderton V, United Kingdom Total- 
I8ATOR Co., Ltd., [1936] Ch. 373 ; 104 

L. J. Ch. 106 ; 152 L. T. 649 ; 99 J. P. 179 ; 
61 T. L. R. 237 ; 79 Sol. Jo. 126 ; 33 L. G. R. 
176. 

502. Add. Annotations : — As to (1) Consd. Coles 
v. Odhams Press, Ltd., [1936] 1 K, B. 416. 


lloensed racecourse on whick a sport 
oonsistlng of the pursuit of a mechaulcaJ 
hare by dogs was held, & mode bets 
ou several of the dogs. He was charged 
before a magistrate with an offence 
under above sect., & the magistrate 
held, as a matter of law, on the evidence 
before him, that the pursuit of a 
mechanical hare by doM was ** cours- 
ing ** within above sect., & dismissed 
the information : — Held .* the pursuit 
of a mechanical hare by dogs was not 
** coursing within above sect., & 
the determination of the magistrate 
was erroneous In point of law. — 
Khlso V . McLaohlan (1928), 28 

S. R. N. 3. W. 510 ; 45 N. S. W. W. N. 
143.— AUS. 

PART V. SECT. 2, 

so. Befusal of admission — VcUidity 
of bye4aw.hTlSA.YhOH v. Stephen, 
C1937] 2 W. W. H. 601.-*AUS. 


PART V. SECT. 8. 

484 i. Finality of dsdsion — Ahamce 
of final deHsinn ,} — Where a oballenge 
cup, to be won In a bicycle race between 
competing clubs, was held by trastees 
under an Instrument of trust, by which 
all arrangements pertaining to the 
course, race, protests & matt^ ** con- 
nected with the welfare of the cup '' 
were to be decided by the trustees 
according to certain rules, the ct., 
upon the mere allegation of fraud, te 
before any dedaion of the tmst^. 


refused to exercise jurisdlctiou restrain- 
ing the trustees from parting with the 
cup to an alleged winner under protest, 
upon the ground that one of the win- 
ning riders did not go round the course, 
that being a matter of fact for the 
decision of the trustees. — Rosa v. Orb 
(1894), 25 O. R. 596.— CAN. 

484 il. Appeal to committee of 

Turf Club — Powers of commiUee.\— 
Montoombry V. Lee Steers (1926), 
29 W. A. L. R. 70.— AUS. 


PART VI. SECT. 1. 

d i, Receipl of money toUh 

coupons — Whether offence under Street 
Betting Act ,] — In a complaint under 
Street Betting Act, 1906, ft was proved 
that accused received In the street 
from various persons a large number of 
slips aocompauled by sums of money. 
The slips were odd pieces of paper, 
upon each of which were written the 
names of at least one OToup of eight 
football teams, to whion was added a 
name, number or other symbol, for 
identifying the sender of the slip. 
Accused did not submit lists of football 
teams for the purpose of selection, 
the names of such teams being selected 
by the senders of the slips n^m lists 
of teams advertised or reported in the 
public press to play on the Saturday 
following the date on wnloh the slips 
were received by accused. The tecmis 
selected were those which the senders 
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of the slips predicted would be winning 
teams on that Saturday. Along with 
each slip was sent Is., the understanding 
being that, aft^ the results of the 
matches were published, accused would 
examine the forecasts made. & there- 
after would deduct from the money 
received a sum in name of commission, 
& hand over the balance to the person 
sending in the correct forecast ft only 
one forecast was correct, or, if more 
than one forecast was correct, an equal 
share of such balance to each of the 
senders of correct forecasts. If no 
correct selection was sent in there 
was no distribution, & the whole 
contributions were carried forward to 
the next week ; which procedure was 
repeated until a correct forecast was 
made, or until the end of the football 
season arrived, when if there had been 
no correct selection received, the 
money in hand, less a oommiasion to the 
accused, was distributed among those 
who had sent It : — Beld : accused was 

S d in betting transactions & was 
of an offence under Street 
i Act, 1906. — YEUDAUi V. 

, U928J S. O. (J.) 64.— 

SCOT. 

PART VI. SECT. 2. 

n 1. Estimale of future tempera^ 

fttrea.J — The publlcatlpn of the scheme 
in question heroin by which deft, 
offered prizes for the nearest estimates 



VoL XXV.— Gaming and Wng^dng, 


As to (S) Refd. Greenberg v. Cooperstein, 
[1926] Ch. 667. 

503* Add* Annotation : — ^Refd. Coles v, Odhams 
Press, Ltd., [1936] 1 K. B. 410. 

604a. Determination of order of popularity of 

specified articles.]— The proprietors of a 
number of commodities organised, for adver- 
tisement purposes, a competition in which 
customers were asked to place thirteen named 
articles in the order of their popularity as 
shown by the actual voting of the entrants 
themselves. A number of money & other 
prizes were offered to those whose lists most 
nearly agreed with that shown by the voting 
as a whole. No entrance fee was charged, 
but each entrance form had to be accom- 
panied by part of a bag or wrapper from one 
of the named articles ; — Held : since the 
competitors were not asked to judge the real 
merits of the articles but to guess how other 
people would guess at their popularity, there 
was materia] on which a magistrate was 
justified in finding that the result depended 
entirely on chance & in convicting the 
advertising manager of the promoters of an 
offence under Lotteries Act. 1^^23 (c. 60), s. 41, 
—Hobbs v. Ward (1929), 93 J. P. 163; 4,5 
T. L. R. 37.3 ; 27 L. G. R. 410, D. C. 

. Annotatinna * — FoUd. Chiam«» w. Warronder 144 L. T. 

437. Consd. Ooleq ». Odhams Press, Ltd., [1936] 1 K. B. 

416. 

504b. Determination of order of popularity of 

theatrical rdles.J — Resps. sent to members of 
the theatrical profession & to persons whose 
names appeared in “ Who’s Who ” books of 
10s. tickets in a Grand National Mutual 
Subscription Fund in aid of the Ellen Terry 
Memorial Museum ” with a request to sell 
the tickets among their friends & return the 
counterfoils & money by a certain date. An 
accompanying circular explained that 26 per 
cent, of the money subscribed would be 
devoted to the museum & that the remaining 
76 per cent, would be distributed “ in such 
manner as the organisers in their absolute 
discretion shall think fit,” but that £20,000 
would be distributed in prizes. It was 
appareutly originally contemplated that the 
money should bo used for a sweepstake on 
the Grand National horse race, but owing to 
a communication from the police there was 
substituted a scheme whereby subscribers 
were invited to place in order of popularity, 


as shown by the general votes 
petitors, ten rdles played by the late Daotto 
Ellen Terry ; — Held : the scheme a 

lottery. The fact that the origlnaJ books of 
tickets were sent only to members of tl^ 
theatrical profession & persons in “ Wbo^s 
Who ” did not so limit the class of com- 
petitors as to render it possible by any 
element of skill to arrive at a reasonable 
forecast of how they would vote ; especially 
as they might be expected to sell many 
tickets to persons outside those two cate- 
gories, so that the competition was in effect 
open to the public. — Challis v. Warrender 
(1930), 144 L. T. 437 ; 96 J. P, 39 ; 47 
T. L. R. 123 ; 29 L. G. R. 109 ; 29 Cox, C. C. 
251. 

505. Add. Annotations : — Apld. Hobbs v. Ward 
G929), 93 J. P. 163. Consd. Coles v. Odhams 
Press, Ltd., [1936] 1 K. B. 416. 

506. AdfL Annotations : — Dlstd. Hobbs u. Ward 
(1929), 93 J. P. 163. Consd. Coles v, Odhams 
Press, Ltd., [1936] 1 K. B. 416. 


506a. 


Picture puzzle competition.] — *A com- 


petition was advertised in a newspaper in 
which a money prize was offered to the reader 
sending in the best solution of a picture 
puzzle illustrated in the same issue. The 
puzzle consisted of a set of nine small sk('.tches 
each intended to depict the name, as spelt or 
pronounced, of some place in the United 
Kingdom. A list of names providing clues 
was given. Competitors were required to fill 
in blank forms with their solutions & send 
them in to the editor with entrance fees. 
The artist who drew the sketches was in- 
structed to make some of them capable of 
representing one or other of two or three 
different places. In an action brought to 
test the legality of the competition : — Held : 

(1) success in the competition depended on 
the exercise of a substantial degree of skill, 
there being no predetermined solution of the 
puzzle, & therefore it did not come within 
the prohibition contained in Betting & 
Lotteries Act, 1934 (c. 58), s. 20 (1) (6)^; 

(2) the competition was not a “ game 
within the prohibition of Betting Act, 1853 
(c. 119), s. 1. — Witty v* World Service, 
Ltd., [1936] Ch. 303; 105 L. J. Ch. 03 ; 
154 L. T. 491 ; 100 J. P. 68 ; 52 T. L. R. 
235 ; 79 Sol. Jo, 906 ; 34 L. G. K. 150 ; 30 
Cox, C. C. 375. 


of the average temperaturea of seven those Invited to compete were supplied 

named cities on a future date & the with statistical information to assist 

attendance at the Regina Fair on thorn in making their estimates, was 

certain futme days. & under which held not to be a violation of b. 326 (a) 


)f the Criminal Ck)de.— K v. Rkoixa 

VOIUOULTURAL & iNUtTSTRlAL KXHinT" 

piON AssooN., Ltd., [1932J 2 V\ . U. 

L31.— CAN. 


GARAGE. 

See Nuisance. 
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6AS,, 

, — ^Lands and Works 


Part II 

10. Add. CHiedions 04 L. J. Oh. m ? 1S8 L. T. 
665 } 89 J. P. 17t 5 2^ U O. R. 625. 

— ^ Cotti^ ?oad«] — The word 

“ street,’’ as rised in Gasworks Olanses Act, 
1847 (c. 16), e. 6, is not necessarily confined 
to what is ordinarily known as a street, & 
over Which there is a public right of way. 
A country lane with certain residences 


Part ill 

81. Add. Annotaiiona : — Apld. Stevens v» Aider- 
shot Gas, Water & District Lighting Co. (now 
Mid-Southern District Utility Co.) (1932), 192 
L. J. K. B. 12. Retd. Scammell v. Hurley, 
[1929] 1 K. B. 419. 

87. Add. Annotation : — Retd. R. v. Electricity 
Oomrs., Ex p. Yorkshire Electric Power Co. 
(1927), 91 J. P. 191. 

40. Add. Annotation : — Distd. Granger n. South 
Wales Electric Power Distribution Co., [1931] 
1 Ch. 651. 

51a« Duration of agreement to supply — ^Power to 
terminate.] — In 1906 a co. was incorporated 
by statute to supply gas in a certain area in 
the place of a limited co., A; by sect. 7 the 
statutory co. took the benefit of all contracts 
& engagements of the limited co. which had 
been supplying gas to the defts., an urban 
council, for public lighting. In 1909 the co. 
entered into an agreement under seal with 
the council in which it was recited that before 
the passing of the Act it was agreed by A 
between the predecessors of the gas co. & the 
council that the agreement then in force for 
public lighting should continue to remain in 
force A be binding on both parties until 
the council should determine the same,” & 
that “ it has been deemed desirable by the 
said parties hereto that the terms of the said 
agreement for the public lighting shall be 


abutting upon it may be a street, although 
it has not been dedicated to the pubHc A no 
public right odf way exists.— D avies v. Bipon 
O oaPN., [1928] Ch. 884 ; 97 L. J. Oh. 479 ; 
139 L. T. 636 ; 92 J. P. 163 ; 26 U G. R. 630. 
Add. Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 169. 


set out as hereinafter mentioned.” By the 
operative part of the a^ement the co. 
agreed to light all the public lamps withm 
the district “ from A after the first day in 
Sept, in every year up to the following first 
day of May inclusive ” on certain terms ; A 
provisions were made for increasing the 
number of lamps. There was no provision as 
to the period for which the agreement was 
to run or giving either party a right to 
determine it. By a supplemental agreement 
dated June 30, 1921, the times of lighting A 
the charges were varied, A clause 1 (c) 
provided that new lanterns supplied by the 
CO. should become the property of the council 
without payment after fifteen years if the 
agreements continued for so long, “A if 
the said agreements be determined before 
the expiration of such period ” the council 
were to pay for them. On Apr. 30, 1927, the 
council gave notice to determine the agree- 
ment on Aug. 31, 1927 : — Held : having 
regard to the recitals in the original agree- 
ment A clause 1 (c) of the supplementary 
agreement A to the nature of the contracts 
they were determinable by notice. — Orbditon 
Gas Go. v. Orbditon Urban District 
Council, [1928] Ch. 447 ; 97 L. J. Ch. 184 ; 
138 L. T. 723 ; 92 J. P. 76 ; 44 T. L. R. 369 ; 
72 Sol. Jo. 226 ; 26 L. G. R. 326, O. A. 


27, 


— Supply of Gas 


PART I. SECT. 8. 

sd. Franchise granted to company — 
Option of town to purchase .] — It camiot 
be Bald that clauses 37 & 39 of sect. 162 
of Town Act, R. S. A., 1922, as It 
stood at the time the a^ement in 
question heroin was entered Into, relate 
to different kinds of agreements & that 
clause 39 does not apply to an agree- 
ment by which a special franchise is 
granted by a town. Whether or not 
clause 39 (b) applies to ajgreements 
granting special franchises, clause 11 of 
the agreement herein is binding as a 
term of the contract so far as It is not 
vZira vires. — Re Waxnwrioht Town & 
Wajnwriqht Gas Co., Ltd., [1936] 3 
W. W. R. 49, --CAN. 


PART III. SECT, 1. 

«x. Power to run pipes under highway 
through murUcipaiity — No power to 
supply mimidpalUy — Right of muniH* 
pctlxty to sue for Ule^ supply .] — 
NEIJ80N 9. Dominion NATtnuL Gas 
Go., Ltd., [1931] 2 D. L. R. 229; 66 
O. L,R. 271.— can. 


tg. Orant of right to supply gas in 
district — District added to municipaliiy 
— Municipality not entitled to interfere 
with right to supply .] — The effect of a 
bye-law passed by the council of a 
township in Ontario under Consolidated 
Municipal Act, 1903 (Ont.), s. 666 (3), 
authorising a co., incorporated with 
suitable powers,, to lay mains under the 
streets of the township & to supply Its 
inhabitants with gas, together with an 
agreement by the co. accepting the 
bye-laws & its conditlonB, is to confer 
upon the co. (the conditions being 
fulfilled or walyed) a valid & perpetutu 
franchise, not subject to repeal, apply- 
ing to the geographical territory wnloh 
at the date of the bye-law was com- 
prised in the township, Upon ports 
of that territory being annexed to an 
adjacent city, under provlelons of the 
above Act as amended 3c Municipal 
Act, 1913 (Ont.), the franchise remains 
effeotlye in Si applicable to the annexed 
areas. In those areas the municipality 
of the city after the annexation takes 
tbe place mutatis mutandis of the 
mnnloipaUtr of the township to all 
Intents A purposes as regards the rights 
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& obligations created by the bye-law A 
relative agreement. — United Gas A 
Fuel Co. of Hamilton, Ltd. v. 
Dominion NATtniAL Gas Co., Ltd., 
[1934] A. 0, 435 ; 103 L. J. P. C. 94 ; 
161 L. T. 885, P. 0. 

PART IIL SECT. 2, SUB-SECT. 5. 

sa. Powers of municipality as under- 
taker — No power to surcharge for delay 
in payment.] — A municipal oorpn*, 
though it may allow discounts for 
prompt payment for supplies of gas or 
eleotnolty, cannot surcharge for delay 
in payment unless It is given statutory 
authority so to do, A no such authority 
at present exists. — Nelson 
COBPN. V. Busbridob, [1930] N. Z, 
h. R. 269.— N.Z. 


PART HI. SECT. 2, SUB-SECT, 6. 

•b. Refusal to pay increased rates--- 
Right to c%d off gas.]-— Reid : Natural 
Gas Conservation Acte, 1921 (o. 17), 
A 1922 (o. 28), were valid.— Sandwich 
V. Union Natural, Gas Co. , 


922 (o. 28), were valid.— S andwich 
[Jnion Natural Gas Co. , (Ont.)» 
J6] 4 D. L. r7796 ; 

U. R. 707 ; 66 0. h. 899.^AN. 



Part IV. — Protection of 

62. AM. AnnaUMoru :—Ae to (2) BeU. Brooke v. 
Bool, Il»28] 2 K. B. 678 ; HoneywiU & Stein, 
Ltd. V, Larkin Bros. (London’s Commercial 


Property of Undertakers. 

I Photographers), Ltd., [1934] 1 K. B, 191; 

Northweslem CtilitLes, Ltd. v. London 
I Guarantee & Accident Co., [1930] A. C. 108. 


Part V. — Negligence and Nuisance. — Liability of 

Undertakers. 


74e Add. Annotafiom : — Refd. Stein v. Gates 
(1935), 79 Sol. Jo. 252 ; Burnham v. Boyer 
Sc Brown, [1936] 2 AU B. R. 1165. 

80a. Excavation by local authority— Failure of 
gas company to inspect operations.]— 

A hotel belonging to & insured by resps. 
respectively was destroyed by fire caused by 
the escape & ignition of natural gas which 
percolated thiough the soil Sc penetrated 
into the hotel basement from a fractured 
welded joint in a 12-in. intermediate pressure 
main, 3 ft. 6 ins. below the street level, 
belon^g to applts., a public utility co. who 
supplied natural gas to consumers in the 
City of Edmonton, Alberta. The cause of 
the break in the welded joint through which 
the gas leaked was found to be the operations 
of the City of Edmonton in constructing a 
storm sewer, involving underground work 
immediat^ely beneath applts.’ main. On a 
claim for damages by resps. against applts. : — 
Held : that the words “ locate Sc construct ” 
in Alberta Water, Gas, Electric Sc Telephone 


Cos. Act, 1922, 8. 13, refer only to the 
initial location or ponstiuction of the works, 
& do not include “ maintain,” & applts. were 
not subject to the rule of strict or absolute 
liability, but were entitled to the protection 
accorded to persons acting under statutory 
authority ; but as applts. were carrying 
gas at high pressure which was very danger- 
ous, if it should escape, they owed a duty 
to the owners of the hotel, to exercise reason- 
able care Sc skill that the owners should not 
be damaged. The degree of care which tliat 
duty involved must bo proportioned to the 
degree of risk involved. The City might at 
any time bo conducting operations in con- 
nection with their sewers m the vicinity of 
applts.’ mains, & it was the duty of applts. 
to wat'Ch such operations. The operations 
in question were, from their public nature Sc 
oonspicuoiis character Sc from the time during 
which they went on, such that a failure by 
applts. to know of them was plainly not 
Consistent with due care on their part in the 
interests of members of the public likely to be 


PART IV, SECT. 2. SUB-SECT. 1. 

62 i. Gas main — Damage by axth- 
9idence .\ — A gae oo. opened a street In 
a city & laid down a gas main. The 
olty corpn. constructed an under- 
ground drain, by reason of a sub- 
sidence of the di^n, the gas main was 
broken. The oo. opened the street & 
repaired the gas main &; the corpn. 
reinstated the drain & roadway. In an 
action by which the corpn. sought to 
recover from the co: the cost of such 
reinstatement, the co. by counterclaim 
sought to recover from the corpn. the 
copt of repairing the gas main ; — HeUi : 
the liability of the corpn. for the 
damage to the gas main depended 
upon negligence in the exercise of its 
statutory powers causing unnecessary 
damage to the oo„ & the mim of proving 
such negligence had not been dis- 
charged by the co. — Mbtropowtan 
Gas Oo. v. MKLBOCRisrE Cohpn., 119251 
V. L. R. 132; 35 0. L. R. 186; 31 
Argus L, R. 25.— AUS. 

PART V. SECT. 1, SUB-SECT. 1.— B. 

o I. .1 — Empire Marble & 

Ttle Co., Ltd. v. Northwestern 
Utilities, Ltd., [1983] 3 W. W. R. 
225.— CAN. 

an action for 

— from an explosion of gas 
alleged to have been caused by the 
negligent Instaiiation of a pipeline 
serving pltf.’s premises ; — Reid : deft. 
CO. was not protected from liability 
by virtue of a certain olau-^ of its 
rules Sc regulations, incorporated in 
the oontract between plif. & deft.. Sc 
which read : The property line shall 
be the place of delivery of all gas In this 
contract Sc all expenses, risks Sc lia- 
bility in utUlsing & using the gas after 
its delivery at the property line shall 
be borne exolusivwy by the oon- 


mimer ’’ ; it being held that the ewape 
of gas from a fracture In a pipe caused 
by the negligence of deft.'s seivants 
was not a “ utilising or using *’ of 
the gas, moreover, that the clause 
meant a ntlllsation or use by the con- 
sumer. — E mpire Marble & Tile Co., 
Ltd. V. Northwestern Utilities, 
Lto., [1933] 3 W. W. U. 225 - CAN. 

q. For “ Escape of gas from gas main *’ 
read Escape of gas — From gas main.'* 

q j, During iTistallation of gas 

connections — Destruction of buildings by 
fire following crplosiem.] — Held: the 
gas co, were liable, — OoNSUMERfl’ Gas 
Co. u. R.. [19271 1 D. L. R. 564 ; [1926] 
S, C. R. 709,— CAN. 

q ii, Necessity for proof of negli- 

gence.] — In an action for damages for 
injuries to pltfs. caused by the escape 
of gas from deft, gas co.’s main : — 
Held : since the co. bad laid & was 
operating its system under statutory 
power, & there was nothing in its 
incorporating Act providing that 
nothing therein should exonerate the 
CO. from liability for nuisance, the co.’s 
liability depended upon proof that it 
had been negligent & that its negli- 

f ence caused pltfs.* sufferings. — 

CHEER V. Winnipeg Electric Co., 
[1936] 2 W, W. R. 369 ; 3 D. L. K. 
494 ; 44 Man. L. R. 179.— CAN. 


PART V. SECT. 1, SUB-SECT. 2. 

q i. LiabUity of city .} — A pro- 

vision In a city charter ImpoHing on 
the dty the duty of constructing all 
public works & apparatus appertaining 
thereto so as not to endanger the 
public health or safety Includes the 
duty to. keep said works & apparatus 
in such repair os will effect the same 
object. In the present cose : 

deft, dty had not met the obligation 
of this provision with respect to a 

43 


service pipe connecting a natural gae 
main with pltf.’s premises ; the gradual 
development Sc enlargement or a leak 
In the stopcock In said service pipe 
was not a “ breaking ** of the pipe or 
attachments within a section of the 
charter giving the city Immunity for 
damages caused by “breaking.’ — 
Reid v. Medici.ve Hat Cmr, [1933] 
1 W. W. R. 65.— CAN. 

sp. Escape of gas — Act of stranger.] 
— An action for damages for sn Injury 
to pltf.’p health caused by an escape 
of gas owing to the breaking of deft.’s 
.service pipe in premia’s in whh h pltf. 
resided. Pltf. lived vith her mother, 
who was the householder & who 
apparently, bad contracted for the 
supply or gas. No contractual re- 
lation between pltf. & deft, was estab- 
lished, Sc no negligence was proven 
against deft. The pipes bad been 
properly laid & were in sound con- 
dition when the break occurred. The 
cause of the break was the action of 
an occupant of the front part of the 
lot In so altering his r)remisps that 
a-ddltional weight was thrown laterally 
agdnst the sunken pipe until ft broke 
at a joint, permitting gas to escai^e & 
pass under ground to the basement, 
whence it reached pltf.’s bedroom, 
Deft.’s charter required it “ ho to con- 
struct Sc locate their works Sc all 
apparatus & appurtenances thereto 
appertaining or therewith oonru^cUjd 
& wherewoever situated as in no wise 
to endanger the public health, con- 
venience, or safety.” The sect, then 
goes on to provide for Inspection at 
all rt'osonablo times by the municipal 
authorities of the co.’s works, apparatus 
& appurtenances, & the obeying by ths? 
CO. of all reasonable orders Sc dubious 
following such inspection with penalties 
for disobedience Of the same Held ; 
deft, was not liable. — D abbey r.WtNNi- 



Cases 80 a— 126 . English and Empire 

ajffected. -Although under the exception to 
the rule in Rylands v. Fletcher^ applts. would 
not be liable for damages caused, without 
default on their part, by the independent, 
conscious act of a third party, they were 
negligent in failing to foi‘esee guard 
against the consequences to their works of 
the City’s operations. — Northwestern Util- 
ities, Ltd. V. London Guarantee & 
Accident Co., Ltd., [1936] A. 0. 108 ; 106 
L. J. P. C. 18 ; 154 L. T. 89 ; 62 T. L. B. 
93 ; 79 Sol. Jo. 902, P. C. 

Annotation : — ^Befd. OoUingrwood v. Home & Oolonial Stores. 

Ltd.. [1936] 3 All E. R. 200. 


Digest Supplement 

84. Add. AnnotaHana : — Ck)nsd. Bottomley v. 
Bannister (1931), 101 L. J, K. B. 46. Retd. 
McAlister (or Donoghue) v. Stevenson (1932), 
48 T. L. B. 494 ; Northwestern Utilities, 
Ltd. V. London Guarantee A; Accident Co., 
[1936] A. C. 108 ; Howard v. Pumess Houlder 
Argentine Lines, Ltd. & Brown, Ltd., [1936}. 
2 All E. B. 781. 

85. Add. Annotation : — Refd. Markland v. Man- 
chester Oorpn., [1934] 1 K. B. 666, 

99. Add. AnncftaUon : — Refd. Sheflfleld Oorpn. v. 
Kitson, [1929] 2 K. B. 322. 


Part VIII. — Gas Supply in the Metropolis. 

114. Add. Annotation : — Consd. A.-G. v. County of 125. Add. Annotation: — As to (1) Consd. Salis- 
London Electric Supply Co., [1926] Ch. 542. bury & Pordingbridge District Drainage 

117. Add. Annotation, .—Retd. Markland p. Man- 

Chester Coran., [1934] 1 K. B. 566 ; Pearce Z H. H. 666. 

V. London C/ounty Electric Supply Co. (1935), 

34 L. G. B. 349. 


PBQ Elbotrio Co., [1933] 1 W. W. R. 
666; 4 D. h. R. 262; 41 Man. L. R. 
123.-~UAN. 

sr. .] — Deft, gas ce. held not 

liable for an explosion in pltf.’s house, 
there being no evidence os to how the 
gas escaped Into pltf.’s house, & no 
evidence that deft. co. was in any way 
responslblo. — Sntdeh u. Moncton 
Electtrictty & Gas Co., Ltd., 1193G] 
2 D. L. R. 31 ; 10 M. P. R. 138.— 
CAN. 

sw. MeUfr placed in inaccessible 
position .] — In an action of damages for 
personal Injuries which was brought 
against Glasgow Oorpn., the pursuer, 
an elderly woman, averred that her 
house was originally supplied by 
defenders. Tinder their sttxtutory 
powers, with gas for cooking & lichting 
purposes through a meter of ordinary 
type which was placed above a cup- 


board 7 feet 9 inches in height ; that 
this meter was subsequently removed 
& a slot meter, operated by a lever 
after tlie insertion of a coin, was 
installed in exactly the same position 
by defenders’ servants, notwithstand- 
ing a request by the pui’suer that it 
could be placed in a more accessible 
position within the cupboard ,* that, 
while standing on a stopladder which 
she had to use when proceeding to 
obtain a fresh supply of gas from the 
meter, she overbalanced, fell to tho 
floor, & was injured ; that it was tho 
duty of defenders, if they chose to 
instal a slot meter, to place it in a 
position reasonably accessible to 
persons using it ; & that they had 
negligently failed in that duty. She 
further explained that, prior to the , 
accident, she had continued to use the 
meter because of the repeated assur- 


ances of defenders’ servants that it 
would bo placed in a more accessible 
position : — Held : the averments of 
pursuer relevantly sot forth a case for 
inquiry. — Pollock v. Glasoow 
OORPN., [1936] S. C. 428.-~SCOT. 


PART V. SECT. 2, SUB-SECT. 1. 

r i. Natural use of property.] 

—Tho laying of gas pipes by a landlord 
for the supply of gas to dw^ng-housea 
owned by him is a natural use of his 
property, & accordingly, ownership of 
an ordinary service pipe for the con- 
veyance of gas to a t^ant’s house is 
Insufflcient per sc. & without negligence 
to render the landlord liable for Injury 
resultl^ to the occupants of the house 
thru ugli uu t7suu>pc ui gitH Iroiu uhe pipe. 
— Miller v. Robert Addib & Sons* 
Collieries, [1934] 8, C. 160.— SOOT. 
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GIFTS. 


Part I. — In General. 

9. Add, Annotation : — Refd. Re Gregory (1934), 10. Add, Annotation .-—Reid. Wimbledon & 

60 T. L. R. 492. Putney Commons Conservators v, Tuely, 

[1931] 1 Ch. 190. 


Part II. — Capacity to Give 

17. Add, Annotation : — Refd. Wimbledon & 
Putney Commons Conservators v, Tuely 
(1930), 47 T. L. R. 17. 

19. Add, Annotation Apld. Wimbledon & 
Putney Commons Conservators v, Tuely 
(1980), 47 T. L, R. 17. 

.] — It is within the powers con- 
ferred upon the Wimbledon & Putney 
Commons conservators (a corpn. constituted 
under the provisions of the Wimbledon & 
Putney Commons Act, 1871) to pay pensions, 


and to Receive Gifts. 

annuities, or superannuation allowances to 
persons in their service who shall retire from 
such service by reason of age, infirmity, or 
otherwise. — Wimbledon & Putney Com- 
mons Conservators v, Tuely, [1931] 1 Ch. 
190 ; 100 L. J. Ch. 77 ; 144 L. T. 310 ; 47 
T. L. R. 17 ; 74 Sol. Jo. 819 ; 29 L. G. R, 
78. 

20. Add, Annotations: — Refd. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691 ; A.-G. v. 
Smethwick Corpn. (1932), 96 J. P. 105. 


Part III. — Gifts inter vivos. 


26a. Gift for public purposes — Whether formalities 
for compulsory acquisition apply.] — The 
formalities required for the exercise of the 
compulsory powers ^ven by statute for 
taking land for public improvements have 
no application to the case of a voluntary 
gift of land. — M ichaud v, Montreal (City) 
(1923), 92 L. J. P. C. 161 ; 129 L. T. 417, 
P. C. 


54a. .] — Declarations by an intestate, that he 

meant tliat a person with whom he resided 
should have his furniture & effects for what 
he owed her : — Held : sufficient to entitle 
such person to take, & retain possession of 
the property. — Royston v, Hankey (1833), 
3 Moo. & S. 381. 

69. Add. Citations : — suh nom. Binion v. Stone, 
Freem. Ch. 169 ; Nels. 68. 


PART I. 

2 i. EsaenticUs of gift — Transfer of 
property — Intention alone irmijficieni.]-- 
Jabvis V. Jarvis, (19261 3 D. L. R. 
89,7. —CAN. 


PART in. SECT. 1. SUB-SECT. 1. 

b i. ,1 — MoMuroht V. Stewart 

(Alta.). (19261 3 D. L. R. 44« ; [19261 
2 W. W. R. 463.— CAN. 

fib. Purchase hy father for puvU 
daughters — Disposition dt registration 
in daughters* names,] — Held : the 
father had made a complete & 
effective donation. — Linton v. Inland 
Revenue Oomrs., [19281 8. 0. 209 ; 
13 Tax Cas. 448.— SOOT. 


sc. Gift by Mahomedan resident in 
Ceylon.] — A Mahomedan resident in 
Ceylon executed in 1904 a deed pur- 
porting to give immovable property 
to his son, subject to conditions & 
restrictions hiconsistent with an In- 
tention to make a gift as recognised by 
^homedan law but creating a valid 
AM commisswn according ^to Roman - 
Dutch law t-^Held : tJie deed was not 
Invalid on the ground that there had 
been no delivery of possession to the 
aon« as required by Mahomedan law 
for the validity of a gift.— Weerase- 
kera V . Peiris, [1983} a. O. 190 ; 102 
28 ; 148 L, T. 389, P. O.— 

OEYLiON. 


PART III. SECT. 1, SUB-SECl. 2.— 
B, (a). 

t I. .) — ^DlCTKSON V, QUAMBER- 

land, [1927] 2 D. L. R. 429; [19271 


J.8^ 


1 W. VY. R. 794 ; 22 Alta. L. R. 393.— 
CAN. . 

sd. What amounts to — Conduct 
recognising right of donre.] — Griffiths 
V. Carleton {1927h 30 W. A. L. H. 1.— 
AUS. 

fik. Delivery to agent of donor. 1 — A gift 
of a debt covered by a promissory note 
given by on invalid codicil, is not good 
as a gift inter vivos where the i»ro- 
mlssory note is given to the husband of 
the intended donee in testator’s life- 
time, but only as exor. or agent for 
testator. — A llen v. Graham, [1934] 3 
D. Lu R. 797.— CAN. 


PART III. SECT. 1. SUB-SECT. 2.— 

B. (i). 

86 vl, .1 — In an action of trover 

brought to recover the value of eight 
hundred seals alleged to have been 
wrongfully taken at the seal-fishery, 
it appeai’ed that pltf. had found a 
quantity of seote panned Sc flagged 
by one W., who had abandoned them 
himselfr^^but had sent a message to 
deft, that he might take the seals so 
left on the ice. Deft, proceeded to the 
locality where the seals were & found 
that pitf. had taken some of them on 
board his vessel, had counted others of 
the patch, & was in the act of taking 
on board his vessel the remainder, ms 
crew being then In charge- ,Dert. 
then took charge of the remainder of 
the eeala S had them oonrey^ oii 
board his own Teasel, S 
permit pltf. to participate to the aerae. 
frSs Mtion by pltf. for the aeaJe ao 
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taken the jury found for pltf. ; on a 
rule nisi to set aside the verdict : — 
Held : there was a valid gift from W. 
to deft, such as would cause a legal 
transfer of property ; &, further. It 
was in the power of W. to transfer 
property floating on the sea which ho 
had himself the power to secure. — 
Doyle v. Bartlett (1872), 5 Nfld. 
L. R. 445 —NFLD. 

36 vil. .] — Danger v, McTavisjh 

Bros., Ltd., [1932] 4 D. L. R. 90 ; 45 
B. O. R. 494.— CAN. 


PART III. SECT. 1, SUB-SECT. 2.— 
B. (0). 

B1 i. Whether immediate gift intended.] 
— Garland v. 0*Reilly (1911), li 

S. C. R. 197.— CAN. 


»ART III. SECT. 1, SUB-SECT. 2. - 
B. (e). 

n 1. To hank manager. ]-~’V ho 

)ayoo of a projniH.sr>ry note payable on 
Lctnand left it with bis baiik for the 
nirpose of Uavhig the on it (yd- 

ecfced. Subsequently ho imioi-sod the 
lOte to his nophevv & h?{t it with the 
lanlr manager, tolJing him that he 
riebed to collect the interest on it while 
e lired A' to have the note delivered to 
is nephew on his death, & the manager 
ut the note into a largo envelope in 
bio bank which hold dooumeUtB 
elouging to the nephew i—HeM : 
iore hud been a complete gift inter 
ivos of the note. — D ickson v, 
hamberland, [19261 3 D. L. R. 765 ; 
926] 2 W. W. R. 670 ; 22 Alta. L. R. 

ro.— CAN. 
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Oaaes 78a— 119. English and EifPiRB Digest Supplement; 


73a. .1 — Anon. (1667), Freem. Ch. 128 ; 

22 E. R, 11041. 

78b. .] — SHAX.KS V. SHAI 4 E 8 (1701), 

Preem. Oh. 252 ; 1 Bq. Oa«. Abr. 382 ; 22 
E. R. 1191, 

77. Add, Annotation : — ^Refd. Be Carroll (J, M.)i 
[1981] 1 K. B. 317, 

83 a, ,] — When a father purchases 

property with his own money, & takes a 
conveyance in the name of his son, the 
law presumes it to be an advancement for the 
son, & not a trust for the father. Those who 
allege that it is a trust ^re bound to prove 
it, A the evidence for that purpose consista 
mainly, if not exclusively, of contemporaneous 
circumstances. Testator has transferred pro- 
perty into the names of liis sons : — Beld : they 
were advancements, but there being doubte 


as to his solvency at the time, inquiiiel were 
directed on the point.— Ohbtsty v, COTOTJitNAY 
(1849), 13 Beav, 96 ; 51 B. R. 38. 

^nsd. Batsfco&e v, Salter (1874), L. B. 10 £q. 

260 . 

88a. Business In soKi*s name — Receipt of ptoftts 
by fathbr — Presumption of advancement.] — 

Lewis S& Babdeb v. Piozenick (1930), 74 
Sol. Jo. 107. 

103a. .] — Re Collinson, Collinson v. 

Cou,iN 80 N (1853), 3 De G. M, & G. 409 ; 21 
* L. T. O. S. 234 ; 43 B. R. 160, L. C. 

Annotation : — Oonsd. Bennet v. Bonnet (1879), 10 Cb. B. 474. 
108. Add, Annotation : — ^Refd. Qopeekrist Gosain 
V, Gungapersaud Gosain (1854), 6 Moo. Ind, 
App. 63. 

119. Add, Annotation : — Refd. Lewis & Barder v, 
Piczenick (1930), 74 Sol. Jo. 107. 


PART in. SECT. ?, 

tx. .1 — ^Before It can be said 

that Influence which a donee Is found 
to have had with his donor was such 
as to Justify the ot. in settlngr aside the 
gift, under the doctrine of presumed 
undue Influence, it must appear that 
the relations between the donor & 
donee were suoh that the latter was 
under some duty to advise or manage 
for, or look after the Interest of, the 
donor. — Bradley, Lano & Scragg v. 
Crittenden, [1932] S. C. R. 5.'52 ; 3 
D. L. R. 193 ; aJTff., [1931] 2 W. W. R. 
669 ; 4 D. L. R. 384 ; 25 Alta. L. K. 
.562; revsff,, [1931] 2 D. L. R. 961.— 
CAN. 

PART III. SECT. 3, SUB-SECT. 2.— A. 

q — The question 

whether a purchase of property by a 
parent in the name of bis wife or child 
was a gift by way of advancement 
must bo determined by what took place 
at the time the property was pur- 
chased. A gift to a parent from a 
iihlld under age & under the parental 
dominion stands on the same footing 
as any other gift once the presumption 
of parental influence Is rebutted. — 
Royal Trust Co. v. Jones, [1935] 
1 W. W. R. 46.— CAN. 

PART III. SECT. 3, SUB-SECT. 2.— B. 

89 i. Whether presumption arises ,] — 
The facts that a daughter (her mother 
standing in loco parentis to her) 
was not informed of the deposit 
by her mother of a sum of money 
In her name, & that the mother 
died before the daughter assented to 
or accepted suoh intended gift, do not 
prevent the gift, if intended, being 
complete subject to the donee's right 
to dlsolntm, the acceptance of a gift 
by a donee being presumed until nis 
dissent is signified, even though the 
donee is not aware of the gift : — Held : 
on the evidence, the presumption of a 
gift to the daughter had not been 
rebutted.—lRViN v, Brookes, [1937] 
N. Z, L. R. 73 ; 13 N. Z. L. J. 20.— 
N.Z. 


PART III. SECT. 3, SUB-SECT, 2.— D. 

Bg. Orandfaiher db prandtc/ti'ld. ]-— The 
relationship of grandfather A: grandson, 
when the grandfather is not in loco 
parentis &, the father la living, raises 
no presumption of a gift. — M acDonald 
f). YotrNa (1934), 7 M. P. R. 002.— 
CAN. 

PART in. SECT. 8, SUB-SECT. 8. 

118 i. Contrary intention of donor — 
Investments as trustee for daughters .] — 
Hhld : the oiroumstanoos did not rebut 
the presumption that the money was 
intended as an advancement to tbe 
children. — ^J ones v, Kiknbab (1882), 
N, S. R. (4 R. Sc G.) 1.--CAN. 

gv. .] — A father purchased 


land, the transfer of which was 
taken in the name of his daughter. 
The price paid was £700, of which 
the daughter contributed £286 lOs., 
the father providing the balance. 
The title, when issued, was hold by 
the father. Rents 8c outgoings 
were shared equally by the father 
8c daughter during the father's life. 
At the request of the father the 
daughter signed an acknowledgment 
that the fatper owned *' one equal half 
part of ' the house * in her name,” 
being the property purchased. The 
father died leaving his w'idow a life 
interest in his residuary estate & until 
her death she received ono-half of the 
nett rents of the property. There 
were statements by the father con- 
temporaneous with the gift showing 
that he might give his daughter the 
whole of the property, but he had 
never done so ; — Held : on these facts, 
any presumption of advanoom^mt of the 
whole property to the deft, was re- 
butted.--?MiLLARD V. Lucas, [1936] 
S. A, S. R. 166.— AUS. 

gw. .] — In 1920 deft. S. bad 

an account with a savings bank 
the ai]cu>UBt of which exceeded the 
amount permitted to bear interest. 
Acting on - a suggestion mad© either 
by his own banker or an employee 
of the savings bank, & desiring to 
keep, his money at coll Sc earning 
interest, S. opened at various times 
three trust accounts, signing on each 
occasion the declaration of trust required 
by the bonk whereby he constituted 
himself trustee for each of his throe 
infant daughters of all moneys stand- 
ing at any time to his credit in each of 
the three accounts. By these declara- 
tions be declared that the moneys 
should be the exclusive property of the 
respective daughters Sc that ho would 
not own or be Interested (otherwise 
than as trustee) in any of the moneys. 
It was clear on the evidonoxs of deft, 
that he always regarded Sc treated the 
moneys as his own. Sc thought of the 
declarations as formalities designed to 
overcome a technical obstacle. & that 
he never had any intention of dis- 
posing of the beneficial Interest in any 
of the moneys deposited : — Held : 
deft, had not constituted himself a 
trustee of any of the moneys. Sc was 
entitled thereto as beneficial owner. — 
STARR V. Starr, [19851 S. A. S. R. 
263.— AUS. 


PART in. SECT. 4. 

124 vlU. — .] — A., having 

large suw on deposit, ^ve the man- 
ager of his bank a number of deposit 
receipts in joint names of A. & R., 
payable tio them or either of them. 
He frequently took out sums Sc re- 
depofiited In the same terms. In an 
action bv R. asainst A.'s exors. claim- 
ing that the in the joint names of 
A. Sc P. _md pot form part of A.'s 
estate:— pitf. had failed to 
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rebut the implication of a resulting 
trust which arose In favour of A. & 
his representatives, pltf. having failed 
to prove any Intentloil on the part of 
A. to port with his property In the 
deposited money during hie life, & a 
disposltioti to take effect only upon hie 
death. If he should not previously have 
disposed of the money, could only be 
effected by a declaration of trust, 
which was admitted not to have been 
made by him. — Owens v. Green, 
[1932] I. R. 225.— IR. 

124 ix. .1 — Where money 

was put on deposit receipt in the 
joint names of the o^vne^ of the motioy 
A' that of a stranger, & where the latter, 
at the request of the original owner, 
refused to sign the joint deposit receipt, 
& upon the death of the owner refused 
to sign the receipt to enable his personal 
representative to receive the money : — 
Held : in the absence of proof of m- 
teidion on the part of the original 
owner to benefit the stranger or proof 
of a relationship from which a pre- 
sumption of advanoement might be 
drawn, the proceeds must go to the 
personal representative of the deceased 
original owner of the money. — D oyle 
V. Byrne (J922), 56 I. L. T. 125.-^IR. 

124 X. .] — Money was 

deposited in a bank by X. in the joint 
names of X. &;an infant X. kept posses- 
sion of the bank-book : — Held : on X.'a 
death the remainder of the account 
did not pass to the infant, since the 
gift was testamentary Sc void. — 
MrKNTOHT V. Titus (1933), 6 M. P, R. 
282.— CAN. 

124 xl. .] — An elderly lady 

Sc her nephew opened a joint account 
in the Commonwealth Savings Bank 
by the transfer of a large sum from on 
account in the lady s name. The 
nephew, who assisted his aunt in all 
her matters of business, did not con- 
tribute to the account, which was kept 
in funds by payments from the aunt’s 
investments. The account was used 
solely for the purpose of supplying the 
aunrs needs. Moneys for this purpose 
were withdrawn by the nephew as 
required, the withdrawal slips being 
sismed by both the aunt Sc the nephew. 
When the account was opened the 
aunt told the nephew & others that 
any balance romaiping in the account 
at her death would belong to the 
nephew. Upon his aunt's death the 
nephew claimed the balance of the 
account H eld: ( 1 ) the < presumption 
of a resulthog trust in favour of the 
axmt & hot ©state was rebutted by 
the evidence of her intention to b«»^6i 
the nephew ; consequently, his l€«al 
right to tho balance by survivorship 
prevailed ; (2) tho gift thus conferred 
upon tho nephew was not a testa* 
mentary disposition. — ^B ussell y, 
SooTT (1936), 66 0. L. R. 440 ; 30 
S. K. N. S. W. 464 : 68 N. B. W. W. N. 
178; 42 Argus L. R. 876 ; lOA.L. J. 
211.— AOS, 
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t27a. — ,] — J. M., being in failing health 

& expecting death in a short time, deposited 
a sum of £10,000 with the B. Bank & received 
from the Bank a deposit receipt in this form ; 

£10,000 . . . Beceived from J. M. & J. D. 
M# (a minor)/^'the son of J. M., . . . “the 
sum of ten thousand pounds sterling for credit 
fh deposit accoimt. Not transferable. . . . 
Payable to either or the survivor. . . . This 
receipt must be produced when payment of 
either principal or interest is desired.” By 
his will, after giving certain legacies, J. M. 
directed his exors. to hold the rest of his 
property in trust for J. D. M. until he should 
attain the ^age of twenty -dve years, &, on 
his attaining t3iat age, for him absolutely. 
Until J. D. M. attained that age the business 
of testator was to be carried on by the exors. 
There were other dispositions in case J. D. M. 
died under that age, an event which did not 
happen. On the death of J. M. the exors. 
withdrew & redeposited the sum of £10,000 
& obtained a new deposit receipt for that 
sum in their own names. The business of 
testator was carried on at a loss. The 
business account kept by the exors. with the 
B. Bank was contmually overdrawn. The 
exors, repeatedly paid the overdrafts out 
of the £10,000 & in so doing finally exhausted 
the whole sum. Both before & after he came 
of age J. D. M. took i)art in the management 
of the business. Soon after attaining the 
age of twenty-five J. D. M. claimed that he 
was entitled to the £10,000 deposited by 
J. M., & brought an action against tlie B. 
Bank to recover that sum as having been 
wrongfully & without his authority paid by 
the Bank to the exors. : — Held : by Lojeid 
Wabkington & Lord MAcmnLAN, the exors. 
were entitled to receive the money & to 
apply it in duo course of administration as 
directed by the will of J. M. ; Lord Thankbr- 
TON agreeing on tlio ground that on the 
evidence as a whole J. M. did not purport to 
act as agent for J. D. M. in making the con- 
tract with the Bank, so as to make J. D. M. 
a contracting party, but that he alone con- 
tracted with the Bank, though for the benefit 
of J. D. M. as a third party ; by Loud Atktn, 
the contract was made bv J. M. on behalf 
of himself & J. B. M„ & if J. D. M. had 
ratified the act done on his behalf he would 
have made himself a party to the contract ; 
but by his conduct he had represented to the 


Bank that he did not intend to ratify the act 
done on his behalf, liaving so acted he could 
not afterwards ratify it, & consequently he 
had never become a party to the contract.— 
MoEvoy V. Belfast Banking Co., Ltd., 
ri935r A. 0. 24 ; 103 L. J. P. (J. 137 ; 151 
L. T. 501 ; 40 Com. Cas. 1, H. L. 

133. Add, Amiotation : — As to {1) Refd. Brown t>. 
Brown, [1936] 2 AU E. B. 1616. , 

185. Add, Annotation: — Refd. Beebee & Co. 
Turner’s Successors (1931), 48 T. L. R. 61. 

169a. .] — Berkley v, Ryder 

(1752), 2 Ves. Sen. 633 ; 28 E. R. 340, L. C. 

171. Add, Annotation : — Consd. Re Wilkinson, 
Page V, Public Trustee, [1926] Ch. 842. 

172. Add, Annotation : — Consd, Cohen v. Sellar, 
[1926] 1 K. B. 536. 

173. Add, Annotation : — Consd. Cohen v. Sellar, 
[1926] 1 K. B. 636. 

174. Add, Annotation : — Consd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

175. Add, Arinotation : — Consd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

175a. .] — (1) If a man who has 

promised to marry a woman, & has given to 
her an engagement ring in contemplation of 
marriage, refuses without legal justification 
to carry out his promise, he cannot demand 
the return of the engagement ring. 

(2) Semble : if a woman who has received 
an engagement ring in contemplation of 
marriage refuses to fulfil the conditions of 
the gift & to carry out her promise, she must 
return the ring. 

(3) Semble : if an engagement to marry be 
dissolved by mutual consent, then in the 
absence of an agreement to the contrary the 
engagement ring & like gifts must be returned 
by each party to the other. — Cohen v. 
Sellar, [1926] 1 K. B. 536 ; 95 L. J. K. B. 
629 ; 136 L. T. 21 ; 42 T. L, R. 409 ; 70 
Sol. Jo. 505. 

191. Add, Annotation : — Refd. Coleshill v, Man- 
chester Corpn., [1928] 1 K. B. 776. 

192, Add, Annotation : — Refd. Coleshill v, Man- 
chester Corpn., [1928] 1 K. B. 776, 

194. Add. Annotation : — Consd. R^ Main waring, 
Mainwaring v. Verden, [1936] 3 All E. R. 
540. 


PART III. SECT. 7, SUB-SECT. 1. 

■ff. Gift 8/ubfect to condition — Whether 
abmUde gift ^ condition void — Or gift 
of life estaie.] — Amj^d Khan v. Ashraf 
Khan (1939), 66 L. R. Ind. App. 213,- 
IND. 

PART III. SECT, 7. SUB-SECT. 2. 

172 V. = .) — A present 

made by an engaged man to his flano^, 
In view of marriage, & Intended lor the 
use of both of them during their court- 
ship 8c after their marriage, is recover- 
able by his personal representative 
where he dies before the marriage & 
during the continuance of the engage- 
ment. — S hbppabd V. Robinson [1928} 
3 D. L. R. 347 ; (10281 2 W. W. R. 235 ; 
23 Alta. L. R. 401.— CAN. 

172 vi. ^ — .1— Gifts 

whlcji are given by the bridegroom, at 
the time of the betrothal of a girl, to 
the girPs parents on her behalf aooord- 


Ing to Burmese Buddhist custom 
be returned by the parents if the 
betrothal is broken oit— M au^ng Law 
Phyu r. Ma Baw (1933), I. L. R, 11 
Ran. U3.— IND. 

PART ni. SECT. 8. 

185 Iv. — — d — ^la absence of 

statute, there Is no hard-and-fast rule 
that where a gift Is allegec( to have 
been made by a donor, since deceased, 
the evidence of the alleged don^ es 
tne making ol th. gift must te ms- 
bAieved unlesa corroborated. It must 
be examined with care, even with s^- 
piclon, but if it brings oonviotlon to the 
tribunal trying the case, that con- 
viction will be acted npon.— N ational 
TBUST 00.. ltd. t?. Ayton. U934] 1 
W. W. R. 286 ; 2 D. L, R. 

187 1. Onus of proof on 
purporting to be fqr cor 
Where a conveyance or 
expressed to be for valuable considera- 


tion, but the fact Is that none was paid 
nothing but the clearest evidence cau 
avail to show that a gift was intended. 
Where there Is nothing but the instni- 
mont Itself before the ct. from which 
to draw conclusions, it omst be held 
to be the exclusive Sc conclusive evi- 
dence of the contract between the 
paHies.— John Dkkrk COj, 

LTD. V. Peters & Spohn. fl929) 2 
I). L. R. 103; 23 a. L. 21^1 fl92S] 
3 W. W. R. 686.— CAN. 

PART in. SECT. 10, SUB-SECT. 2. 

gm. CHft ofUinii subject fn mortgage.}— 
Where Q father makes ti gift of land to 
his son. the presumption is that It Is 
made subject to mtges. wMch thOTi 
actually exist against the land, includ- 
ing a mtge. which had .hot been 
registered at the date of the ^t.-~ 
Orenozuk u. Dounsky (Alta.), [1927 
3 W. W. K. 690.— CAN. 
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Part IV. — Incomplete Gifts. 


206. Add, Annotations : — Distd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. Retd. Timp- 
son’s Executors v, Yerbury, [1980] 1 All E. R. 
180. 

227. Add, Annotation : — Overd. Re Swinburne, 
Sutton V, Featherley (1926), 70 Sol. Jo. 64. 

228. For the paragraph in original volume sub- 
stitute the following paragraph : — 

Non-payment due to suspicious signature 
— Subsequent death of donor.] — A lady, in her 
last illness, gave a cheque for £700 to a 
person with whom she had lived for some 
time, 4 the cheque was duly presented but 
not honoured, owing to the signature being 
of a very shaky & doubtful character. The 
donor died before the cheque could be again 
presented : — Held : the cheque not having 
been paid, there was no valid <fc effectual gift 
of the money to the donee. — Re Swikburne, 
SirnoN V, Featherley, [1926] 1 Ch. 38 ; 
95 L. J. Ch. 104 ; 134 L. T. 121 ; 70 Sol. Jo. 
04, 0. A. 

Annotation : — Consd. Tiiunflon’s Executors v. Yerbury 
(1935), 79 Sol. Jo. 523. 

Compare original volume, p. 542, No. 292. 

259. Add, Annotations : — Distd. Royal Exchange 
Assc. V, Hope, [1928] CUi. 179. Refd. Timp- 
son’s Executoi’S r. Yerbury, 11980] I All E. R. 
180. 

268. Add, Annotations : — Apld. Re Comberbach, 
Saunderson v, Jackson (1929), 73 Sol. Jo. 403. 


Part V. — Gifts 

286. Add, Annotation: — As to (2) Refd. Wilkes v, 
Allington, [1931] 2 Oh. 104, 

292. Add, Annotation : — As to (1 ) Consd. Re 
Swdnbume, Sutton v. Featherley (1925), 70 
Sol. Jo. 64. 


Refd. Jenkins v, Jenkins, [1928] 2 K. B. 
601. 

269. Add, Annotation : — Refd. Jenkins v, Jqnkins, 
[1928] 2 K, B. 601. 

276a. Incomplete gilt of real estate.] — Re 

Comberbach, Saunderson v, Jackson (1929), 
73 Sol. Jo. 403. 


SuB-SEOT. 4 . — ^Appointment op Donee as 
Administrator. 

280a. Intention expressed in donor’s lifetime — 
Continuing intention.] — The legal estate ac- 
quired by an administrator is no less effectual 
than that of an exor. appointed by will to 
perfect an imperfect gift made by doceaBcd 
owner of the eKstate to the administrator. 

On the death of his father, J. handed over 
the furniture & title deeds of a certain house 
Sc premises, forming part of his father’s 
estate, to S. & allowed her to occupy the 
house rent free.. J. died intestate, & S- was 
appointed an administratrix : — Held : there 
was a continuing intention on the part of the 
donor up to the time of his death to give the 
property to the donee, Sc by her appointment 
as an administratrix she had acquired the 
legal estate.—' Jambs, Jambs v. James, 
[1935] Ch. 449; 104 E. J. Ch. 247; 158 
L. T. 277. 


mortis causa. 

294a. .] — Serrible : when testator, 

in his lifetime, hands over to a person a sum 
of money, & directs him, out of it, to pay the 
expenses consequent on his sickness, & in case 
of death, liis funeral expenses, such money 


PART IV. SECT. 1, SUB-SECT. 1. 

h i. .] — Morton v. Brighouse, 

[1927] 1 D. L. li. 1009 ; 11927] S. C, R. 
118.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— A. 

245 iL .] — Equity will not per- 
fect an incomplete gift, — Jacques v. 
Hopkins 8c Hopkins, [1931] 2 W. W. R. 
277 ; 3 D. L. R. 410 ; 25 Alta. L. R. 
372.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— B. 

|. I, Document not completed — 

Nor proved to he document made by 
donor. ]— Reilly v. W odd worth (1924), 
51 N. B. R. 153.— CAN. 

PART IV. SECT. 2. SUB-SEOT. 2. 

1 , .] — X. put his son Y. 

8c his wile in possession of land & told 
them they could have It as long as 
they wished. He assisted Y. to build 
a fence & Y, then built a house : — 
Held : this amounted in equity to a 
gift ol the land. — Campbell v. Camp- 
bell, [1932] 3 D. L. R. 501 ; 4 

M. P. K. 602.— CAN. 

t i. HOVBT V, 

Ferguson (1871), 18 Gr. 498.— CAN. 

PART IV. SECT. 2, SUB-SECT. 3. 

0 1. .]— Re Jenkins 6r. Brash v. 


Vulcan Iron Works, Bray v. Vulcan 
Iron Works (B.O.), (1927] 1 D. L. R. 
1099.— CAN. 

c ii. .] — W., a member of a 

stockbroking partnepship, credited itia 
son's account in the client’s ledger 
with £5,000 & debited his own account 
in the partners' ledger with the same 
sum. This was balanced on the other 
side of the account with shores to the 
face value of £13,000, which stood in 
the name of a certain bank as collateral 
for the loan account of W. The in- 
vestments were sold from time to 
time Sc others substituted, 8c at the 
time of the death of W. were repre- 
sented by securities to the face value 
of £9,000 which were In the name Sc 
custody or the bank. W. never In- 
formed the bank that he had made the 
shares over to his son, but requested 
them to accept release orders signed 
by his son Sc all dividends on the 
original Sc substituted securities were 
credited to the account of the son in 
the books of the firm. By a letter 
handed to his son W. informed the 
exors. of his will that the shares were 
the property of his son & did not form 
part of his assets & so informed one 
of the exors. verbally. W. did nothing 
further to perfect the gift of the 
securities but appointed his son cuj one 
of the exors. of the will : — Held : the 
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securities did not form part of the 
estate of W. but were the property of 
his son, subject to the Umltatfon that 
the excess, If any, of the value of the 
seouritles, when realised, over the sum 
of £5,090 belonged to the exors. as 
assets of the testator. — Re Wilson, 
Grove-White v. Wilson, [1933] I. R. 
729.— IR. 

PART IV. SECT. 8. 

sp. Donor repoeaeasing himself of traiLS 
fer dt certifioaie of title — Before transfer 
registered.] — Registered owner of land, 
with Intention of making a gift of It 
to S., delivered to the father of 8. a 
transfer of the land to S. & the duplicate 
certificate of title. He subsequently 
repossessed himself of the transfer & 
certificate before S. had an opportunity 
to register the transfer which he 
destroyed : — Held : the inchoate gift 
to S. waa effectually revoked Sc 8. was 
not entitled to be recorded as owner 
of the land —Smith v. Smith (1916), 
21 D. L. R. 861 ; 31 W. L. R. 607 ; 
8 W. W. R. 1077.— CAN. 

PART V. SECT. 1, 

•r. Oroundafor setting aside^Undue 
influence — Qift by parishioner to parish 
priest.] — Bohan v. Walker, 11928] 
4 D. L. R. 630.— CAN. 
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does not pass under the will.— In the GoocUt oj i 
TooMY (1804), 3 8w. & Tr, 662 ; 34 L. J. 
P. M. & A. 3 ; 28 J, P. 824 ; 13 W. K. 106 ; 
164 E. R. 1893. 

803. Add, Annotatwn : — As to (1) Held. Wilkes v. 
Allington, [1931] 2 Ch. 104. 

307. Add, Annotation : — ’Refd. Wilkes v, AUington, 
[1931] 2 Ch. 104. 

327. Add, Annotation : — Refd. Re Swinburne, 
Sutton V, Peatherley (1925), 70 Sol, Jo. 
04. 

330a. — jRcWhilEjWilfordv. While 

[1928] W. N. 182. 

331. Add, Annotation: — Refd. Re Swinburne, 
Sutton V, Peatherley (1926), 70 Sol. Jo, 64. 

387a. .] — Where testator, in his last illness, 

said be wanted to leave something to 0., & 
then directed her father to get mtge. deeds 
out of a box in his room, & said he should 
give the deeds for 0., & handed them over to 
her father : — Held : the gift was a good 
donatio mortis causd^ & the donee was 
entitled to the money secured by the deeds.- 
Re PA^rTERsoN, Mitchell v. Smith (1864), 
10 L, T. 620 ; 10 Jur. N. S. 578 ; on appeal, 
4 De G, J. & Sm. 422. 

347. Add, Ciiaiions L. J. Ch. 204 ; 133 L. T. 
465. 

351. Add. Annotation : — Refd. Wilkes v, AUington, 
[1931] 2 Ch. 104. 

356a. Gift made in contemplation of death from 
Incurable disease — Death from different illness 
— Gift valid.] — A donatio mortis causd is not 
generally conditioned upon the donor dying 
from the same disorder as that from which 
he is suffering, &: contemplates the prob- 
ability of death, at the time it is made. 

By a mtge. made in 1922 the widow of J,, 
who was tenant for life under his will, mort- 
gaged a farm to W., a brother of J., to secure 
£1,000 & interest at 5 per cent. The widow 
died in 1923, having appointed her two 
daughters, E. & X., cxors. of her will. The 


mtge. contained no personal covetxant for 
payment of the principal, & the mtg^. 
accepted interest at 3i per cent., reduced in 
1924 to 3 per cent. In 1924 W., who was on 
very friendly terms with his brother’s family, 
gave the deeds relating to the farm, other 
than the mtge. deed, to E. & X., to retain 
in their custody. On Dec. 11, 1927, W., 
who had since 1922 been suffering from an 
incurable disease & knew that he could not 
possibly live long, called upon his nieces, 
who were aware of his state of health, & gave 
them an envelope indorsed in his own hand- 
writing : “ Deeds relating to X. farm to be 
given up at death. W.,” saying : “I have 
brought this down for you ; put it away.” 
After he had left the house the envelope 
was opened, & was found to contain the 
mtge., which the nieces placed in their safe. 
On .Tan. 23, 1928, W. died of pneumonia 
following a chill. In an action by his exors, 
for a declaration that the mtge. was a sub- 
sisting security & to enforce it : — Held : 
there was a valid donatio mortis causd by W., 
& a release of the mtge. to the two daughters 
of J. for the benefit of his estate. — Wilkes 
V. Allington, [1931 J 2 Ch. 104 ; 100 L. J. Oh. 
262 ; 144 L. T. 745 ; 47 T. L. R. 307 ; 75 
Sol. Jo. 221. 

369a. .] — Re Harrison, Public Trus- 

V. Best (1934), 78 Sol. Jo. 135. 

372. Add. Annotation : — Refd. Re Swinburne 
Sutton V, Peatherley, [1926] Oh. 38. 

379. Add, Annt)t(tiUrn : — Consd. Rc CVavon's 
I<]state. J-iIovds Bank, Ud. v. (?ockbui*n. 
[1937] Oh. 423. 

386a. Instructions to use power of attorney. 1 

testatrix liad glvc'n her son a pow(‘r of 
attorney in very wide terms over certain 
Rhar(?s A money standing in her Tiami* at a bank 
abroad. When {iboui to undergo an opera- 
tion she told th(.‘ son to get such shares A 
rnon(‘y transferrtMl into bis own nanu^, as she 
wanted hhn to have tliern if anything should 
happen to her. The son accordingly, acting 


PART V. SECT. 2, SUB-SECT. 2.— A. 

St. Receipts issued to transferee of 
stock by BanJcs of England Ireland. ] — 
Neither the receli)t issued by the Bank 
of England to a transferee of India 
54 per cent, stock, 1932, which con- 
tiiined particulars of the consideration 
paid for the “ interest or share in the 
stock transferred,** nor the receipt 
issued by the Bank of Ireland to a 
transferee of 3 per cent. local loans 
stock, can be the subject of a donatio 
mortis causd. — Re M‘Wey. Ryan v. 
Gashin & Costello, 11928] I. R. 486. — 


PART V. SECT. 2, SUB-SECT. 2.— 
B. (b). 

311 xxiii. .J — A donatio 

mortis causd may be made by the donor 
placing money upon doposit receipt 
In the joint names of himself & the 
donee. The handing of the deposit 
receipt to the donee Is sufficient de- 
livery, & a direction by the donor to the 
donee to make certain payments out 
of the money does not invalidate the 
gift.. — F ayne V. Martin (1924). 69 
1. L. T. 14.~-IR. 

811 xxiv. .] — A woman, 

engaged In domestic service & without 
a home of her own, placed her savings 
in dopo^t-reoeipt in 1900 in name of 
herself & her sister to be drawn by 
either of them or the survivor. The 
receipt was then handed to the sister. 


who kept it at her home, but periodi- 
cally the deposit was uplifted by 
the depositor & redeposited with 
interest & further savings added to it. 
The depositor had a niece & nephew, 
her sister’s children, &, on the sister’s 
death in 1921, the name of the niece 
was substituted as the second name 
in the receipt, the receipt being there- 
upon handed by her to him. The 
depositor regarded her sister’s family 
08 her only relatives & their home as 
her own, &, on several occasions, she 
had stated to third persons that the 
sum on deposit was to go to the sur- 
vivor of the persons named in the 
receipt. The depositor having died 
in 1930, Burvived by the nephew : — 
Held : the terms of the deposit- 
receipt, taken in conjunction with the 
depositor’s expressions of Intention, 
were sufficient to instruct a donation 
mortis causd of the sum on deposit in 
favour of the nephew. — Macpher- 
soN’s KxEcmrux v. Maokay, [1932] 
S. C. 505.— SCOT. 


PART V. SECT. 2, SUB-SECT. 2.— B. 

( 0 ) il. 

326 i. Cheq^ie — Cashed befoi’C death.] 
The gift of a cheque three days before 
death, 8c cashed the day before death : 
— Held : not testamentary, & either a 
vaUd completed gift int^ vivos, or a 
donatio mortis caursd . — Campbell v. 
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Fenwick, [1034] 4 D. L. R. 787 ; O. R. 
692.— CAN. 

PART V. SECT. 2, SUB-SECT. 2.— 
B. (f). 

341 i. Life insurance policy — Domi- 
m^ni delivered to third party for donee .] — 
Held : all the essential conditions of 
a valid & effectual donatio mortis causd 
had been established. — Nelson v. 
Prudential Assurance Co., [1929) 
N. I. 113.— IR. 


PART V. SECT. 3, SUB-SECT. 3.— A. 

357 V. affd, (1920), 48 O. L. H. y.iiK— 

CAN. 


ART V. SECT. 3, SUB-SECT. 3. B. 

374 y, ,] — The <J<'liveiT bv 

person in exlrenns of tho keys of bis 
ife, aceompimiod ))y Us?, words, “ i iiov 
ad to ev(?ryt)uiig I have got. ovoij- 
ling 1 have got i& yours ; Jfeld: to 
>eraLo as a donatio mortis causa or tne 
lings in the safe other than the money 
a bank represented by a pass book 
unci in the safe.— CusAOK v. Bay, 
925] D. L. R. 3 028 ; [1925] 2 

W. R. 715.— CAN. 

si. Dtiiverij of paper expressing gift.] 
A vtUid donatio mortis causa is 
uslitutod by the giving of a paper 
pressing a gift of furniture, etc, a 
lur & a half prior to the death.— lie 
jffEMEKOEY (1934), 49 B. 0. R. 93. — 
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as her agent under the power of attorney, 
instructed the bank to transfer the shares & 
money into his name. Testatrix died a few 
days later. The question arose as to whether 
there had been a good donatio mortis causd of 
the shares money or whether they formed 
part of the estate of testatiix. By her will 
testatrix gave her trustees a power of 
advancement in favour of the son, inter alia, 
for the purchase of a business or a share in a 
business’^: — Held: (1) the mere giving of 
the power of attorney was not in itself a 
sufficient parting by testatrix with her 
dominion over the shares «fe money to make it 
a donatio mortis causd, but when testatrix 
instructed her son to transfer the shares 
money into his own name, she parted with 
her dominion over the propeHy, k there was a 
good donatio mortis causa ; (2) the question 
was one which arose in the administration of 
the estate, k, as the estate was being adminis- 
tered in England according to English law, 
it was a question wliich ought to be deter- 
mined according to the law of England, sub- 


PART V. SECT. 3, SUB-SECT. 3.-~C. 

387 iv. .] — Shortly hoforo her 

death deceased hauded to her servant 
a locked Imx with the key & told her 
to keep it for A. D. until the iatter 
retimiod from England, iX then give 
it to her. The servant waa Instruot-ed 
to tell A, D. that what was in the box 


ject to the condition that, the property being 
situated abroad, that which was said to con- 
stitute the parting with dominion ought to 
be something which would be an effective 
parting with dominion in the place abroad 
where the property was situated ; (3) the 
power of advancement did not extend to an 
advance of a sum to be applied k invested 
with the trustees of Lloyd’s as a fund “which 
would be available to meet tl^e son’s liabilities, 
so as to enable him to become an underwriter 
at Lloyd’s ; (4.) as such an advance would 
not be expedient for the trust ms a whole, the 
ct. could not sanction it under Trustee Act, 
1925 (c. 19), s. 57 (1). — Be Craven’s Estate, 
Lloyds Bank, Ltd. v, Cockburn (No. 1), 
[1937] Ch. 423 ; [1937] 3 All E. R. 33 ; 106 
L. J. Ch. 308 ; 157 L. T. 283 ; 53 T. L. R. 
694 ; euh nom. Re Craven’s Estate, Ll6yds 
Bank, Ltd. v. Craven, 81 Sol. Jo. 398. 

39Qa. Donee with access to keys — Presumption 
of fraud.] — Simms v. Cox (1824), 3 L. J. O. S. 
K. R. 44. 


causti failed, as there was no delivery, 
actual or oonstruotive, to A. D., 
since tbe more Instructions by deceased 
to her Borvaut, & the obedience to these 
instructions, were not sufficient to 
raako the servant an agent of the 
intended donee . — Be Thompson’s Es- 
tate, [19281 I. R. 606.--1R. 


was for her. The box was not de- 
livered until after the death of deoeased, 
&, on being opened, it was foimd to 
contain a post office savings bank-book, 
which showed a certain sum standing 
to the credit of deceased. It was not 
disputed that there was an intention 
to make a donatio mortia caiLsd : — 
Held : the intended donatio mortis 


GRAIN. 

See Agriculture. 
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VoL XXVI. Cases 41—: 


GUARANTEE AND INDEMNITY. 


41, Add. Anmtaiions : — Distd. ELardie & Lane v. 
Chilton, [1928] 2 K. B. 306. Consd. Mutual 
JPinance, Ltd. v, Wetton & Sons, Ltd., [1937] 
2 K. B. 389. 

45, Add. Annotations : — As to (2) Refd. Be Lloyds 
Bank, Ltd., Bomze v. Bomze (1930), 47 
T. L. R. 38. Generally^ Retd. I.^ncashire 
Loans, Ltd. v. Black, [1934] 1 K. B. 380. 

54. Add. Annotations : — Consd. Re George Ingle- 
field, Ltd, (1932), 48 T. L. R. 636 ; Staffs 
Motor Guarantee, Ltd. v. British Wagon Co., 
[1934] 2 K.J3. 306. 

88. Add, Annotation : — Retd. Hawkesworth v. 
Turner (1930), 46 T. L. R. 389. 


Part III. — Proof 

257. Add. Annotation : — Retd. Royal Exchange 
Assce. V. Hope, [1928] Oh. 179. 


of Guarantee. 

Add. Annotation : — Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 

Add. Annotations : — Consd. Portofino Tank 
Steamer Owners v. Berlin Derunaptha (1934), 
39 Com. Cas. 330. Refd. Hall v. I. R. Comrs. 
(1926), 135 L. T. 759 : Lewis v. Cammell, 
Laird & Co. (1929), 22 B. W. C. C. 410 ; 
Smith V. Union Castle S.S. Co., Ltd. (1931), 
24 B. W. C. C. 71 ; Be Gregory, Ex p. Norton, 
[1935] Ch. 65. 

150. Add. Annotation : — Retd. Mutual Finance, 
Ltd. V. Wetton & Sons, Ltd., [1937] 2 K. B. 
389. 


of Guarantee. 

285. Add. Annoialion : — Refd. Stanley (Montagu) 
& Co. V. Solomon, Ltd., [1932] 3 K. B. 287. 


Part II. — Requisites 

121 * 

134. 


PART I. 

b i, Original distinguished 

from collateral contract.] — lie Thomson, 
[1927] 2 D. L. R. 254 ; CO O. L. R, 165. 

—CAN. 

13 i. .] — The mere fact that a 

particular agreement may terminate 
In a liability for the debt of another 
does not make It a gruaranteo instead 
of an Inderanity where the former is 
not its immediate or main object. — 
McPhebson V. Forlong, [1928] 3 
W. W. R. 45 ; 37 Man. L. R. 508.— 
CAN. 

sa. Distinguished from direction to 
furnish goods on credit of principal .] — 
GRASErr V. HuTcmNsoN (1860), 10 
C. P. 265.-~CAN. 

sb. Distinguished from novation of 

J—National Pole & Treat- 
ing Co. V. Blub Rivbr PbuK & Tie 
Co. (B. C.), [1929] 3 D. u. R. G38 ; 
revad. on facts, [1930] 3 D. L. R, 99(1 ; 
43 B. C. R. 98.— CAN. 

PART II. SECT. 1. 

BO. Fidelitg guarantee — Primary 
obligation of principal .] — R. v. Black 
(Out.) (1899). 8 Exch. C. R. 236.— CAN. 

Be. Necesfdiyfor mutuatUg.] — Ganonq 
V. Gaxtlt, [1934] 2 D. L. R. 353,— CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

23 1. What constitutes offer.] — -Goods 
were supplied by a manufacturer to 
a buyer upon the faith of a document 
addressed to the manufacturer, & 
signed by a third person, containing 
these words— “ I am prepared to back 
him, the buyer, for 1 month credit 
to £30 : — Held : the dootOnent 
amounted to a guarantee. — Davison 
(A. A.) Pty., Ltd. V. Seabrook, [1931] 
Argus L. R. 156.— AUS. 

PART II. SECT, a, SUB-SECT. 2. 

44 U. For benefit of third 

party.] — Where a married woman 
signs an instrument at the request of 
her husband, not for his benefit, but 
for the accommodation of a friend or 
relative of his, the evidence necessary 
.to prove that undue infiuence was 
exercised by the husband must be 
mnch stronger than would bo necessary 


had the signature been obtained for 
the husband’s benefit. — W atkins 
(J. R.) C/O. fJ. Nobert (Alta.), [1926) 
1 D. L. R. 526 ; [1926] 1 W. W. R, 156. 

—CAN. 

For benefit of husband ,] — 

Sec Husband & Wife, Nos. 1370 1, 
1370 li, post. 

PART 11. SECT. 3. SUB-SECT. 6. 

1 i. ,] — Pltf. entered into a con- 
tract with an incorporated building 
oo. for the installation of heating equip- 
ment. Deft., as president of the co., 
wrote a letter to pltf. in which he said, 
“ I shall personally see to it that you 
get your payments regularly as per 
contract ” & signed It : — Held : the 
document was not a guarantee by the 
oo. of its own account & the signature 
was sufficient to charge deft, personally. 
— Hides v. Zuckerman, [1931] 1 

D. L. R. 448 ; affd„ [1931] 4 D. L. R. 
370 ; O. R. 368.— CAN. 


PART II. SECT. SUB-SECT. 1. 

56 vi. .] — Campbell v. McIsaac 

(1873), 9 N. 8. R. (3 G. & O.) 287.— 

CAN. 

56 vif. .] — R. had a contract 

with deft., the owner of a building, to 
do some work thereon. Pltfs. supplied 
R. on credit, with material for the 
work ; &, aUeglng a prondso by deft, 
to pay for the material If R. did not, 
sued deft, as upon a guarantee, R. 
having failed to pav : — Held ; there 
being nothing in the evidence to 
suggest that there was any bargain 
with deft, that pltfs. would notrrogfeler 
a mechanic’s lien on deft.’s property, 
there was no consideration for the 
alleged promise of deft. — Erskti^e- 
8mith Co. V. Bokdeleau, [1920] 2 
D. L. R. 877 ; 63 O. L. R. 621.— CAN. 


►ART 11. SECT. 4, SUB-SECT. 3.— A. 

sd. Agreement by bailee io deliver goods 
7 purchaser — Promise by vendor w 
ndemnify bailee against loss if goo^ 
at according to contract.]— -Held : the 
greement deliver, & not the delivery 
tsolf, formoti the 

he promise to indemnify. — C unnabd 


V. Plummer (1844), 4 N. B. R. (2 Kerr) 
418.— CAN. 


PART n. SECT. 4, SUB-SECT. 5.— A. 

167 I. Insufflcicncv of past considero’ 
tion.] — ^Pltf. sued deft, lor moneys 
due under an agreement in writing 
whereby he undertook that if a co. in 
which pltf. had at his request taken 
shares, failed to pay a ten i>er cent, 
dividend in certain years, he would 
pay pltf. within seven days the amount 
of such ten per cent, dividends. The 
agreement was executed some months 
after pltf. had taken up shares. Pltf. 
alleged that the agrooment was made 
In puisuance of an agreement made 
antecedent to his purchase of the 
shares. Deft, denied the antecedent 
agrooment & claimed that the guarantee 
having been given for a past considera- 
tion, was not enforceable : — Held : on 
the facts, although the question of a 
guarantee had been raised between the 
parties prior *to pltf.’s taking up the 
shares, there had been no animus 
contrahendi on the part of deft, to give 
the guarauteb before the -shares were 
acquired & the guarantee being there- 
fore given for a past consideration was 
a nudum pactum & unenforceable. — 
Power v. Ahern (1935), 29 Q. .1. P. R. 
85 ; [1935] Q. N. 22.— AUS. 


PART III. SECT. 1, SUB-SECT. 1. A. 

86. Verbal agreement of guornniee 
or suretyship .] — Held: unenforet'uble 
because of Stat. Frauds. — Doylk il 
McKinnon. [1925] 3 D- L. R. 331 ; 

O. L. R. 104.— CAN. 


►ART III. SECT. 1. SUB-SECT. 1. - B, 

si I*romise to guarantee dividend 

rhich 8t0t. Frauds, R. b. O., 1914 
^ 102) «- 0. applied. — (Nuance v. 

?bown“ (19261 2 D. L. R. 824 ; 58 


part in. SECT. 1. SUB-SECT. 2. — A. 

490 i. Representations within Statute 
of Frauds Amendment Act, 1828 (c. 14), 
8. 6 — Representation by partner a., to 
credit of firm.]— A representation made 
by one of two or more partners os to 



CiHW SW-HHHIi :£kPQUSH 1^ ShHKB DIOBST StJBPXJilCBINT. 


295. Add^ Anm^tdiofi Farir, Smith v. 

Messero (1927), 44 T. 48. 

m. Add. annoto^ion Ltd. 

V. Hargreaves (1932), 48 T. £. B. 450. 

808. AnnokcHona : — Comsd. Naticmal Sales 

Corpn., Ltd. v. Benj^di, Bernard! v. 

National Sales Ocw»pp., l4d..» [1931] 2 K. B. 
188. Ext>ld. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T* L. B. 460. 

809« Add. AnnotaHons: — Consd. National Sales 
Corpn., Ltd. v, Bernard!, Bernard! ’ v. 

National Sales Corpn., Ltd., [1931] 2 K. B. 
188. Expld. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 460. 

310* Add. Annotationa : — Apld. National Sales 
Corpn., Ltd, v. Bernard!, Bernard! v. 

National Sales Corpn., Ltd,, [1931] 2 K. B. 
188. Consd. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 450. 

310a. — .] — Pltfs., who were creditors of 

the W. CO., agreed with the W. co, & with 
deft, that they would take bills in respect 
of the past So future indebtedness of the W. 
CO. if deft, would indorse the bills. Bills 
payable to pltfs.* order were then drawn by 
pltfs. & accepted by the W. co., &, before 
pltfs. had indorsed them, deft, wrote his 
name on the back. Subsequently pltfs. 
indorsed the bills by writing their name 
beneath, instead of above, that of deft. 
In an action on the biUs deft, contended that 
as they had never been negotiated he did not 
incur the liabilities of an indorser So that his 
agreement, if any, was a guarantee So was 
not in writing. So ho pleaded the Statute of 
Frauds ; — Held : in the above circumstances 
pltfs. had authority under Bills of Exchange 
Act, 1882 (c. 61), s. 20, to complete the bills 
by adding their indorsement, & that even if 
deft. *8 agreement was a contract of guarantee 
the Statute of Frauds was no answer to a 
claim on the bills, So therefore the action suc- 
ceeded. — McCall Bros., Ltd. v. Hargreaves, 


[1932] 2 K. B. 423 ; 101 L. L K, S, 783; 
147 L. T. 257 j 48T. L. E. 460 ; 76 Sol* U. 433. 


812 * Add. /^FoUd. National Sales 

Corpn., Ltd. v. Bernard!, Bernard! v. 
National Sales Corpn., Ltd., [1931] 2 K. B. 
188, Refd. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. B. 450. 


812a. Signature of drawer below that of third 
party— Intention of parties considered.]-- 
Bills of exchange drawn to the order of the 
drawer & accepted were indorsed by a third 
party with the intention of rendering himself 
liable if the acceptor did not pay. They 
were afterwards indorsed by the drawer with 
the intention of completing them & making 
them enforceable against the third party 
if necessary, the signature of the drawer 
being placed below that of the third party 
on the backs of the bills. The acceptor not 
having paid the bills at maturity, the drawer 
brought an action upon them against the 
third party as indorser : — Held : he was 
entitled to recover, inasmuch as the fact 
that his signature instead of being above 
was below that of the third party on the 
backs of the bills was a mere inadvertence 
which did not nullify the intentions of the 
parties or alter the rights which they would 
otherwise have had. — National Sales 
Corpn., Ltd. v. Bebnardi, Bernard! v. 
National Sales Corpn., Ltd., [1931] 2 
K. B. 188 ; 100 L. J. K. B. 386 ; 146 L. T. 
48 ; 47 T. L. R. 380 ; 36 Com. Oas. 270. 

Annotation: — Apld. MoCall Bros., Ltd. v. Hargreaves (1932), 
48 T. L. R. 450. 


823. Add. Annotation : — ^Refd. Franco -British Ship 
Store Co. v. Compagnie des Ohargeurs 
Frangaise (1926), 42 T. L. R. 735. 

345. Add. Annotationa : — Distd. Reckitt v. Barnett, 
Pembroke So Slater, [1929] A. C. 176. Refd. 
Lloyds Bank v. Chartered Bank of India, 
Australia So China, [1929] 1 K. B. 40. 


Part IV. — Interpretation. 

377. Add. Annotation As to (2) Refd. Eshelby of Canada (1025), 95 L. J. P. C. 17. 

V. Pedera^ European Bank, Ltd. (1931), 433 . Add. Annotation .—Consd. Mann, Taylor & 

101 L. J. K. B. 246. _ Ltd. v. Royal Bank ot Canada (1936), 

421. Add. Annotation: — Refd. Allen r. Royal Bank 40 Com. Oas. 267. 


tUo credit of liia firm is a representation 
as to the credit “ of any other person ” 
within sect. 6 of Lord Tenterdon’s Act, 
hut a firm is not liable for such a 
roprosentation made by one of Its 
paiHners, even though the other 
partners knew & approved of it ; the 
only person who can be charged being 
the partner who actually signed the 
representation. In an a4;tion against 
partners founded upon fraudulent mis- 
representations as to the credit of the 
firm, one of the defts. pleaded non- 
oompllanoe with sect. 6 of Lord Tenter- 
den’s Act ; — Held : sects. 8, 12 & 13 
of Partnership Act had not the effect 
of impliedly repealing sect. 6 In so far 
as it related to false representations 
by a partner, & the plea was a good 
defence to the cause of action except 
In so far as the representations were 
in writing signed by deft. — T urnbitix 
& Co. V. MacEay, [19321 N. Z. L.,B. 
1300 ; G. L. R. 444.— N.Z. 

196 ili. .]— Tdppeb V. Crowe 

(1862), 16 N. S, R, (3 R. & G.) 261,— 
CAN. 


196 Iv. .1 — Carr v. Bank of 

Montreal, [1929] 3 D. L. R. 64 ; 63 
O. L. R. 644.— CAN. 

•q. Representations wiihin C. S. U. C.. 
c. 46, «. 10 — As to solvency of trader — 
Necessity for tvriting.] — McLean v. 
Dun (1877), 1 A. R. 153.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.— 
B. (a). 

232 i. Whether credit given to surety 
alo7he.]—A promise ‘‘you haul the 
wood & T’ll see you paid ” cmites a 
plenary liability & not a contro-ci. of 
suretyship. — ^W ambolt v. Aren burg, 
[19361 4 D, L. R. 399,— CAN. 

PART m. SECT. 2, SUB-SECT. 2. 

263 I. Promise to stranger — Surety, 
miarantor or haiX.] — A prpnilse to 
indemnify one who is a surety, 
gruarantor or bail for a third ^reon Is 
not within Stat. Frauds. — McPherson 
V. Forlono, [19281 3 W. W. R. 45; 
37 Man. L. R, 608.— CAN. 


PART III. SECT. 8, SUB-SECT. 3.— A. 

at. Lapse of signed offer — Resusci- 
tation .] — Where a signed offer of 
guarantee has lapsed, It may be resus- 
citated either by the signatory’s re- 
opening the offer to the other party, 
or by the other party offering to accept 
it as a binding sigreement, & upon an 
agreement resulting the document con- 
taining the signed offer is suflaolent 
to satisfy Stat. of Frauds. — O’YoUNa 
& LUM v. Reid & Co., Ltd., [19321 
Argus L. R. 278 ; 6 A. L. J. 70.— 
Alls. 

PART IV. SECT. 1. 

369 ii. .] — A contract of 

guarantee must be strictly construed ; 
but it must be read os a whole & given 
an Intelligible construction. — Bank of 
Nova Scotia v. Zink (1934), 7 M. P. R. 
476.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

t i. .] — No collateral agree- 

ment will be admitted to affect a 
guarantee complete upon its face. — 
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Part V. — Liability 

^ 7 ^. Add. Ann<Mion :*--netd. Smith v. Wood 
(1928), 189 L. T. 250- 

5ie. Add. Annokitiofw to (1) Refd. Be 

Parent Trust & Finance (5o., [1936] 3 AJl 
E. B. 482. 

517. Add. AnnoM'wn -Refd. Re Parent Trust &- 
Finance Oo., [1936] 8 All E. K. 432. 

525. Add. Annotation : — Generally, Refd. Re 
Parent Trust &: Finance Co., [1936] 3 All 
E. K. 432. 

546. Add. Annotation : — Refd. Eshelby v. 
Federated European Bank, Ltd. (1932), 146 
L. T. 336. 

557. Add. Annotation : — As to (1) Refd. Re Parent 
Trust & Finance Co. (1936), 155 L. T. 159. 

559a. Guarantee of payments to contractor — 
Subject to due execution of work.] — A 

limited co. employed a building contractor 
to execute certain repairs & decorations to a 
building by an agreement under seal made 
between the co., one T. therein called the 
guarantor, & a bank, & the contractor. 
The agreement provided that the con- 
tractor should do the work for the sum of 
£1,600, to be paid in four equal instalments 
on named dates “ subject to the said works 
being duly executed in accordauce with this 
agreement.” By clause 11 of the agreement 
the guarantor agreed with the contractor & 
with the bank, &: undertook, that the co 
should, subject to the said works being duly 
executed in accordance with the agreement 
duly & punctually make to the contractoi 
the payments mentioned above, & that upon 
any default for three days on the part o' 
the CO. (written notice of which should b' 


of the Surety. 

given by the contractor to t3ie _ 
within six days of the default) In 
payment on tlxe prescribed date, tiie piwt 
would himself immediately zi^ke th© ^ 
ment so in default to the contractcw* 
clause 12 the bank agreed with the contracted 
& imdertook, that upon any default f 0(r ttow 
days or more (written notice of which sb^ la 
be given to the bank by the contractor within 
three days of the default) on the part of the 
guarantor in making &irf payment under 
clause 1 1 the bank would immediately make 
the payment so in default to the contractor. 
The co. did not pay the first instalment. The 
contractor gave no notice either to the 
guarantor or to the bank. The contractor 
then issued a specially indorsed writ against 
the bank claiming the first instalment. The 
case was heard by an Official Referee, who 
found that at the date of the writ it was 
necessary to spend £80 in order to complete 
the work in accordance with the agreement. 
He deducted this sum from the amount 
claimed, &; gave judgment for pltf. for the 
balance : — Held : the defts. were not liable. 

By ScRUTTON & Slesser, L.JJ., because 
it was a condition precedent to their liability 
that the works should be duly executed in 
accordance with the agreement, & the works 
were not so executed. By Greer & Slesser, 
L.JJ., because the liability of defts. depended 
upon that of T., & he was never liable, because 
it was a condition precedent to his liability 
that pltf. should have given him notice of the 
co.’s default, & this notice had never been 
given. — Eshelby v. Federated Ettropean 
Bank, Ltd., [1932] 1 K. B. 423 ; 101 L. J. 
K. B. 245 ; 146 L. T. 336, C. A. 


Bank of Nova Scotia v. Wiomoke 
(19.S3), 7 M. P. R. 11.5.— CAN. 

sh. To supply name of principal 
debtor — Not admissible. \ — Impkrial 
Bank of Canada v. Nixon, [19261 
4 D, L. R. 1 052 ; 59 O. L. R. 5.38.— CAN. 

PART IV. SECT. 6. SUB-SECT. 1. 

p i. For definite enoofyement.] — 

Whore a ffuarautee has been griven for 
the performance of a detlnlte engage- 
ment, which hofl already come into 
existence & Is not contingent, & the 
consideration for which is not variable 
as the result of future dealings l)otween 
the parties, the guarantee is not a con- 
tinuing guarantee. — Hasan Au r. 
Wau Htlah (1930). I. L. R. 52 All. 
997.— IND. 

si. No notice of cancellation.] — Cana- 
dian Bank of Commerce i?. Mother - 
SILL, [1937] S. 0. R. 169; 2 B. L. R. 
81 ; 6 F. L. J. (Can.) 291.— CAN. 

PART V. SECT. 1, 

449 i. Disposition by surety of pro- 
prrty — To evade liabUity—Void.\~-^ 
guarantor is not more justified in placing 
the whole of his property out of the 
reach of liability to pay the debt t2;uan 
is the principal debtor. — Blttdopf v. 
OSAOHOFP, 11928] 3 D. L. R. 170; 
[1928] 2 W, W. R, 150 ; 22 Sask. L. R. 
583.— CAN. 

PART V. SECT, 2, SUB-SECT. 1.— B. 

k I. Given for due performance 

of duties by inspector-^ Inspector liable 
for defauU of his deputy — Deputy also 
covered by mominfee,]— V erratt tJ. 
McAULAT (1884), 5 O. R. 318.— CAN. 


PART V. SECT. 2. SUB-SECT. 2.— B. 

{ i. J — By an agreement in 

writing pltf. let a house & shop to a 
tenant to hold the same as a monthly 
tenant at a certain monthly rent, the 
said rent to be paid regularly on the 
first of each month. There was a 
proviso that either party should have 
the right at any time to determhie the 
tenancy by giving to the other ooe 
month’s notice in writing of his in- 
tention 80 to do, the said notice to 
determine on any gale day. The 
following guarantee for the payment 
of the rent was endorsed on the agree- 
ment & sigued by deft. : “ I hereby 
guarantee the full & punctual payment 
of the rent reserved by the within 
agreement. ’* Eight months ' rent being 
in arrear pltf. sued deft, on his 
guarantee to recover the amount. 
Deft, admitted liability for the first 
month’s rent but denied liability in 
respect of the seven other months, 
contending that he offered to guarantee 
payment of the rent on the Implied 
condition that ho should receive notice 
of any default by the tenant in making 
full & punctued payment, & that no 
notice was given to niin, & accordingly 
he was unable to exercise his right to 
revoke his offer : — Held : deffc.'s con- 
tention was unsnstalnable & pltf. was 
entitled to Jiragment for the amount 
claimed. — O ’Connor v. Sorahan, 
[1933] I. R. 591.— IR. 


IT V. SECT. 2, SUB-SECT. 2.“ C. 

i8 i. General rule — Not 

oottisb co., by a contract which 


was declared to be deemed an English 
contract, contracted to supply certain 
engineering plant to a colonial muni- 
cipal conncil. A bond, in English 
form, gruaraiiteclng the fulfilment of 
the contract, was granted by an 
individual. The municipal council 
l)rought an action of damages for 
breach or non-fulfilment against the 
co. & also tigainst the guarantor, ^ 
used arrestments on the dependenco 
against the lattei * : — Held : the action 
as against the guarantor was not 
premature, & the arrestments shouJd 
not be recalled. — ^J ohannesburg Munt- 
uipAL Council v. Stewart (D.) & Co. 
(1902), Ltd. (1909), 47 Sc. L. R. 20, 
H. L.— SOOT. 


PART V. SECT. 2, SUB-SECT. 2. - 
D. (b). 

sd. liefusal by one crrdifor.] -A 
condition precedent to ihe Jiability of 
a guarantor being the aceopi^uieo of 
100 per cent, of the ereddors of a com- 
promise, his liability does not arise on 
refusal by one en'ditor to ncr.ojtL— 
.Taeger T’o. p. CoNNons, [1935] .3 
]). L. K. 573; 5 F. b. J. ((’an.) .30.— 
CmN. 


PART V. SECT. 2, SUB-SECT. 2.— F. 

sj. Failure of consideration — Surety 
discharged .] — The rule of law is firmly 
established that the total failure of tl-e 
consideration a surety’s promise 4 

g uamntee has the effect of discharging 
Im. — Gurdas MaliUm CIrand v. 
GURANDITTA Mal (1920), 1. L. R. 11 
Lab. 77. — IND. 
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561a. Guarantee ot secured loan — Whether security 
for loan condition precedent.] — ^By a deed of 
guarantee for the repayment of a loan of 
£250,000 & interest, which recrfced that the 
lenders had at the request of the guarantors 
advanced to the borrowers £260,000 upon 
soc\u*ity of a charge on certain shares, the 
guarantors covenanted, in the event* of the 
borrowers failing to make the repayments 
t)rovided for, forthwith to repay to the 
lenders the said sum of £250,000 with interest 
at the rate of 8 per cent, per annum. The 
deed further provided that whatever the 
position between the lenders & the borrowem, 
the guarantors should be liable for aJl 
moneys due as principal debtors & they were 
not to be released from liability by reason 
of time being given by the lenders or by their 
taking no steps to protect their secizrities. 
The shares above mentioned were at no time 
secured & had not in fact been issued. Upon 
defaxilt in repayment of part of the loan the 
liquidator of the guarantors rejected the 
proof by the liquidators of the lenders, con- 
tending that the security of the charge on the 
shares was a condition precedent to the 
guarantee : — Held : (1) upon a proper con- 
struction of the deed of guarantee, the con- 
tention of the liquidator of the guarantors 
was correct, & the guarantors were not bound 
by the guarantee. The existence of the 
shares was the basis of the contract of 
guarantee & this was not affected by the 
clause making the guarantors liable as 
principal debtors ; (2) the guarantors were 
not bo\md by the recital in the deed & were 
not estopped from setting up the facts relating 
to the shares . — Ee Parent Trust & Finance 
Oo., Ltd., [1080] 8 All E. K, 43^; 155 L. T. 562 ; 
80 Sol. Jo. 902, C. A. ; ajfd. sub nom. Greer?;. 
Kettle, Be Parent Trust & Finance Co., 
Ltd., [1937] 4 AU E. K. 396, H. L. 

571. Add. Annotations : — As to (2) Refd. Vande- 
pitte V, Preferred Accident Insurance Oo. of 
New York, [1933] A. C. 70. As to (3) Refd, 
Royal Exchange Assoe. v. Hope, [1928] Ch. 
179. Generally, Refd. Liverpool Corn Trade 
Assocn,, Ltd. v. Hurst, [1936] 2 All E. R. 309. 

574. Add, Citatio7i : — 11 Exch. 023, 

687. After this case add Sufficiency ol 

consideration.] — See Landlord & Tenant, 
No. 4142a.” 

608. Add. Annotations: — Expld. Elder v. Northcott, 
[1930] 2 Oh. 422. Consd. I. R. Comrs. v. 
Holder, [1931] 2 K, B. 81. 

608a. Claim for repayment of Income tax — 

Whether maintainable.}— Where the pay- 


ment of a sum advanced by a bank to a 
customer together with interest due or to 
become due thereon is guaranteed, & sub- 
sequently the whole sum due is paid by the 
guarantor, that is not a payment of interest 
by the guarantor but is a payment by him 
or a debt imder the guBtrantee, not of a debt 
in respect of an advance made to him. He 
cannot, therefore, claim repayment of tax 
on “ interest ” on an advance from a bank 
under the provision of Income Tax Act, 
1918 (c. 40), s. 36 (1), The question whether, 
where the interest on such an advance is 
added to capital each half-year in accordance 
with the custom of bankers & that is 
acquiesced in by the customer, the payment 
of the whole sum by the ^guarantor was only 
a payment of capital, was not necessary 
to be decided. — Holder v. Inland Revenue 
Comrs., [1932] A. C. 624 ; 101 L. J. K. B. 
306 ; 48 T. L. R. 365 ; 76 Sol. Jo. 307 ; 
sub nom. Inland Revenue Comrs. v. Holder, 
147 L. T. 68 ; 16 Tax Cas. 540, H. L. 

628. Add, Annotations : — Apld. Re Houlder, [1929] 
1 Ch. 205. Refd. Re Fenton, Ex p. Fenton 
Textile Assocn. (1930), 99 L. J. Oh. 368. 

631, Add, Annotatio7i: — Dlstd. Re Houlder, [1929] 
1 Ch. 205. 

S3Sa. .] — B., being indebted Ia) the 

firm of W. & P., gave them a memorandum 
of charge on certain leasehold promises, 
subject to a prior mtge. The memorandum 
charged the premises “ with the payment of 
the sum of £100 for goods delivered, or to be 
delivered, t(y me by you to that amount.” 
The prior mtge. was afterwards transferred 
to defts. Between the date of the memo- 
randum of charge & the transfer of the 
prior mtge,, W. <te P. had delivered goods to 
B., & received cash from him on account to 
the sum of £120 ; but on the balance of 
account, just before the transfer, a sum of 
£81 48. 4d. was due to W. & P. :--Held ; the 
security given by the memorandum of charge 
of £100 & payment thereon did not expire 
upon the delivery of goods to the amount, 
but was a continuing security. — Weston v. 
Empire Absurancb Oorpn., Ltd. (1868), 
L. R. 6 Eq. 23 ; 19 L. T. 306. 

657a. .]-»- Where a warrant of 

attorney was given with a defeasance, stating 
it to be given ** as a security for £4,000 & 
lawful interest thereon ” : — Held : it was to 
be construed as a continuing security, & not 
merely as a security for money then due. — 
Woolley v. Jennings (1826), 6 B. & 0. 165 ; 
7 Dow. & Ry. K. B. 824 ; 108 E. R. 61. 


PART V. SECT. 8, SUB-SECT. 1. 

666 iv. *1 — S. lent G. a lai-gre 

8tim of money on a mtwe. by O., & a 
guarantee by applta. for the debt 
that shall ultimately be due to S. from 
G,** with a maximum liability of 
II*. 18 lakhs: — Held: the guarantee 
was to the effect that the debt that 
shall remain due after realising the 
securities was to be bpme by the 
guarantors limited to the maximum 
mentioned ; & the «njlt Was conse- 
QUently premature.— PHimPB v, MiT- 
(HKLi. (1029), I. L. R. &7 Calc. 764. 
— IND. 

fk. Vnder puaraniee for payment o) 
compenBotion for land compulsorily 
QoQuireA .\ — ^Mubrat v. Teompson, 3 
Ont. Dig. 5963-4.— CAN. 

•1. Under yuaraniee for price of yoods, 3 


_ V, MoLbod (1862), 11 0. P. 
848. — CAN. 

■m. ,1 — Hbney Oo., Ltd. v. 

Birmingham (1909), 7 E. L. B. 163.— 
CAN. 

*n. Under yuararUee for delivery of 
flroods. J—GitoROB v, Bratuct (1873), 
N. B. Dig. 397-8,— CAN. 


■o, .J — HiGBT V. OmsmsQB 

(1853). 10 U. 0. R. 222.— CAN. 


tp. Under ouarantee for payment of 
dewurraffe.!— W arren v. Nat'l Surety 
Co.. [19271 1 D. L. R. 654.— CAN. 

so. Notice by surety to dMUor--A shiny 
for limitation of liabUUy to Med sum — 
Not acted upon by creditor — Effect of .} — 
Watkinh j. R. Co. v, Robertson, 
[19281 1 B, h, R. 979.— CAN. 


PART V. SECT. 8, SUB-SEOT. 2.— A. 
sr. Money received by 

4 


Bummers v. Hamilton (1840), 6 O. &. 
113.— CAN. 

Money received by de facto 
sheriff colore q/Wc«.)— K ent v. Mbroeb 
(1862), 12 C. P. 30.— CAN, 


PART V. SECT. 4. SUH-SECT. 

•V. Admissibility of parol evidence-— 
Tg show liabilUy limited to specific 
IrdnsacHons.]-” The guarantee bonds 
In question herein wnibh were given 
to pltf. bank held to be on the face 
of them continuing guarantees, Sc, 
therefore, parol evidence was not 
admissible to show tbht the liability 
thereunder was inten<!M to bo Umlted 
to certain speoidc transactions. — 
Canadian Bank of Oommkror v. 
Kopfman & Cherry, [1928] 4 D. L. li. 
87 ; [i5281 2 W. W, R. 662.— CAN. 



voi. xssn. 

665a. Right oi creditor to retain securities 

of surety.]— Pltfs., M.T., an English co. 
carrying on business in London, opened a 
branch in New York, M.L., requested 
defts. to instruct their New York branch 
to give financial accommodation to M.L. 
Dofts. agroed to do so up to a specified 
amoun^if pltfs. would sign a guarantee 
protecting defts. against loss through 
M.L. failing to meet their liabilities, in 
the events which happened M.L. received 
advances from the New York branch of defts. 
which they were unable to repay. Defts- 
had in their custody cash « securities 
belonging to pltfs. & refused to deliver them 
to pltfs. on demand, on the ground that the 
indebtedness of M.L. exceeded the value 
of the cash & securities. Pltfs. brought this 
action to recover possession of the cash & 
securities, together with interest, & defts. 
counterclaimed for, inter alia, a declaration 
that they were entitled to retain the cosh & 
realise the securities & retain the proceeds 
in part satisfaction of the indebtedness of 


-Oo&rantee aod Indannity. Casas 665a— 792a. 

M.L. : — Held : the indebtedness of M.L. to 
the New York branch of defts. was covered 
by the guarantee given to dpft.s. by M.T., <fe 
the total amount of that indobtednos.s ex- 
ceeded the value of the cash & securities of 
pltfs. which were in the possession of defts. ; 

defts, were therefore entitled to retain the 
cash & securities in part satisfaction of their 
claim under the guarantee. — Mann, Taylor 
& Oo., Ltd. v. Royal Bank op Canada 
(lOSu), 40 Com. Cas. 207. 

679. Add^ Annotations : — Refd. Uockitt v, Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244 ; 
Kleinwort, Sons & Co. v. Associated Auto- 
matic Machine Corpn., Ltd. (1932), 77 Sol. 

. Jo, 12. 

697. Add, Annotation : — Consd. Hay v. Carter, 
[1935] Ch. 307. 

698. Add, Ayinotalion : — Refd. Hay v. Carter, 
[1935] Ch. 397. 

705. Add, Annotation: — Consd. McCall Bros. 
Ltd. V. Hargreaves (1932), 48 T. L. II. 450. 


Part VI. — Surety’s Rights against Creditor. 


750. Add, Annotation : --Reid, Do Bearn (IVince) 
V, La Compagnie D’As8iu‘ancos La Federale 
De Zurich (1937), 42 Com. Cas. 189. 

759. Add, Annotation : — Consd. Eshelby v. 
Federated European Bank, Ltd. (1931), 101 
L. J, K, B. 246. 

782a. .] — Beckei't v. Booth (1708), 2 

Eq. Cas. Abr. 595 ; 22 E. R. 500, L. C. 

788. Add, Annotations: — Consd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. Refd. Re Fenton (No. 2), Ex p, Fenton 
Textile Assocn., Ltd., [1932] 1 Ch. 178. 

792a. Rights of co-sureties Inter se — ^Agreement 
that one should be primarily Uable.j — 

Deft. her husband guaranteed an over- 
draft upon a co.’s account at a bank, deft. 
- dejjositing as security cei'talu stock, & her 
husband the title deeds of certain property. 
As between tiiemselvcs it was agrcf^d that the 
husband should be primarily liable, but the 
bank did not recognise any such j^rimary 
liability. ''J’'he liasband was adjudicat-ed 


bkpt. A liis property was sold by the trustee 
in bkpey., with the bank’s consent, the X)ur- 
chase price of tlie j)roperty charged to the 
bank being duly i)aid over to the bank. The 
bank also r(*alised the stocks deposited by 
deft. Deft, claimed that the agreement 
between herself A her husband tliat the 
husband was to be primarily liable on the 
guarantee had the effect of creating an 
equitable charge in her favour on the hus- 
band’s property A she alleged that the 
trustee in bkpey. W'rdhgfully sold the property 
charged to the bank by Ijer husband for less 
than he could have obtained for it, A she 
claimed from the trustee in bkpey. the 
difference between the purchase price 
f>btained A the price which she alleged ought 
to have been obtained : — Held : the agree- 
ment between deft. A her husband did not 
have the effect of creating an equitable 
charge upon the husband’s property, A d()ft. 
had no cause of action against the trustee in 
bkpey. — Pratt’s Trustee v, Pratt, [1930) 3 
All E. R. 901 ; 81 Sol. Jo. 34. 


PART V. SECT. 4, SUB-SECT. 2, 

, »w. Inspector — Default of deputy 
inapeotor.J — Held : the surety was 
liable, & the fact of there being a 
romedy also on the deputy inspector’s 
bond was no answer. — ^Vkrkatt v, 
MoAULAY <1884). 6 O. R. 313.— CAN. 

PART V. SECT. 7. SUB-SECT. 1. 

sx. After judgment by default — 
Whether amendment atlomedA — Socyrr 
«. M’Donaud (1841). 0 O. S, 238.— CAN. 

PART V. SECT. 7, SUB-SECT. 8. 

728 U, .) — He TRom- 

80N, [19261 4 D. h. 11. 7,56 ; 69 O. L. I?. 
449.~-CAN. 

•z. Whether speciaUty or wipiplr con- 
tract — Chiorantee in writing — Confirma- 
tion bty deed,\—0, A others, by writing 
not tinder seal, agreed to payment of 
advances by a bank to a co. Later, 
by writing under seal, all the sureties 
but one consented to dLsbharge the 
latter tvom liability under the guarau^ 


toe, the document providing that the 
parties did In every respect ratify 
-& couflrm the said guarantee & con- 
sent to be bound thereby as If the said 
O. C. had never been a party there- 
to ” : — Held : the last -mentioned in- 
strument did not convert the original 
^arautoe Into a specialty, A O. having 
died an action thereon by the bang 
against his exors. instituted more than 
six years after his death was barred 
by Stat. Limitations, — Union Bank 
OF Canada v, Olakk (1910), 43 S. C. R. 
299.— CAN. 


PART VI. SECT. 8. SUB-SECT. 3. 

775 il. — Re VILLON 

Wholesale, Ltd. t?. Nkmtbsky, [1926] 
3 J). L. R. 374 ; U926J 2 W. W. R. 166 : 
7 C. B. R. 58.3.— CAN. 

PART VI. SECT. 4, SUB-SECT, 2,t-A. 

782 iv. Against assignee of 

interest in securUy.h—Qsu^^Errr v, 
Johnstone (1887), 13 Gr. .36. CAN. 
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782 V. Rights of mortgagee 

uf surety ,] — Quay v. Soulthoupe 
(1869), 16 Gr. 449.— CAN. 

782 vi. Further ndvanre by 

creditor to debtor ,] — Re Hamilton 
Trusts (1895), 10 Man. L. R. 57:h — 
CAN. 

PART VI. SECT. 4, SUB-SECT. 2.~ 
B. (b). 

793 viii, — — Famnent as surety.]— 
The vendor of a motor car, sold under 
a conditional sale agr-eemeut. sold his 
interest in the car & in the balance of 
the purchase -price to a finarjce co., 
the trannactlon being carried out by 
the assignment to said co. of a new 
lien agi'cement A lien note made by the 
pm-chasor. The new iigreement A note 
were signed by the purchaser A also 
by a co. of which ho was the presldent- 
& practically the sole owner. Th' 
charter of this co. gave no power to 
guarantee the debts of another. The 
first two subsequent Instalments due 
the vendor were paid by the purchaser 



Cases 809— 102L English and Emhibe Digest Supplement. 


809. Add. AnnoMi^ RoM. Smith v. Wood 849 . Add. Annotation Apld. Re Houider, [1020] 
(1928), 139 L. T. 260. 1 Oh. 206 

816. Add* Annotation : — As to (2) Apld. Smith v. 

Wood (1928), 139 L. T. 260. 851 . Add. Annotation .—Apld. Re Houider, [1929] 

824. Add* Annotation: — As to (2) Refd. Smith v* 1 Oh, 205. 

Wood (1928), 139 L. T. 250. 


Papt VII.— Surety’s Rights against Principal Debtor. 


879. Add. Annotaiion Refd. Re Lennard, Len- 
nard’s Trustee v. Lennard, [1934] Ch. 235. 
898. Add. Annotation : — Reid. Re Anderson-Berry, 
Harris v. Griffith, [1928] Ch. 290. 

902. Add, Annotations : — As to {1) Refd. Re Fenton 
Bx p. Fenton Textile Assocn. (1930), 99 
L. J. Ch. 358. Generally, Refd. Re Andor- 
son-Berry, Harris v. Griffith, [1928] Oh. 290. 

907. Add. Annotation : — As (1) Refd. Re Ander- 

son-Berry, Harris v. Griffith, [1928] Oh. 290. 

908. Add. Annotation ; — Refd. Banco de Portugal 
V. Waterlow So Sons, Ltd. (1931), 100 L. J. 
K. B. 405. 

913. Add. Annotaiion : — Refd. Re Anderson-Berry* 
Harris v. Griffith, [1928] Ch. 290. 

915. Add. Annotations : — Refd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
3.58; Re Debtor (No. 027 of 1930), {1937] 
Ch. 150, 

931a. Guarantor of preference dividends.] — The 

only right which a guarantor of dividends 
on preference shares has in respect of sums 


paid under the guarantee is a right to be 
subrogated to the preference shareholders. 
He has no right to proceed as a creditor 
against the co. in respect of those stuns. — 
Re Walters* Deed op Guarantee, Wal- 
ters’ “ Palm ” Toffee, Ltd. v. Walters, 
[1933] Ch. 321 ; 102 L. S. Ch. 149; 148 L. T. 
473 ; 49 T. L. R. 192 ; 77 Sol. Jo. 83. 

937. Add. Annotation : — Refd. Re Debtor (No. 027 
of 1930), [19371 Ch. 150. 

939. Add. Annotaiion : — Refd. Re Chetwynd’s 
Estate. Dunn’s Trust, Ijtd. Brown, [1937] 
3 All E. R. 530. 

947. Add. Annotations ; — Refd. Liggett (Liverpool) 
V. Barclays Bank (1927), 137 L. T. 113 ; Re 
Debtor (No. 027 of 1930), [1937] Ch. 150. 

948. Add, Annotation : — Refd. He Debtor (No. 027 
of 1930), 11937] Ch. 150. 

1010. Add. Annotation Refd. Ridley v. Lee, 
[1935] Ch. 591. 

1021. Add. Annotation : — Refd. He Debtor (No. 
027 of 19.30), [1937] Ch. 150. 


& later iastabnents were paid by 
cheques of his co. ^vrittetl by him Sc 
sigiied by him as president & also by 
the managrer. la replevin proceed- 
ings iasuod in an action brought by 
the finance co. against the purchaser 
& his CO., his wife claimed the oar as 
her property under a gift from her 
husband & on the question whether 
there had been a gift of the car to her 
the ct. found in her favour. Her hus- 
band’s CO. set up the right of subroga- 
tion because of the payments made by 
it : — Held : to bo entitled to stand in 
the creditor’s shoes & take over by 
subrogation the lien on the oar, said 
CO. was required to establish beyond 
question that the payments made by 
it were made in its character as surety ; 
& the oar not having been transferred 
to the co. it must be assumed in the 
absence of evidence to the contrary 
that tlie cheques of the co. were ad- 
vances to him. The claim of the oo. 
wBbS dismissed. — Ashwin v. Ashwin & 
Fobt Bougk Coal Co.. Ltd., U933] 1 
W. W. Ji. 141 ; 1 D. L. II. 677; 
43 Man. L. B. 34.— CAN. 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. (0) U. 

822 1. Assignment of judgment .] — 
V. Burn (1880), 30 C, P. 630.— 

CAN, 


PART VI. SECT. 4, SUB-SECT. 2.— 
E. (a), 

sm. Bight of mhromtUm — Money paid 
to avoid tax’sale.] — ^I’he guarantor of a 
mtge. who pays monisy to avoid the 
sale of the land for taxes Is entitled to 
be subrogated tu the rights of the 
mtgees. against the mtgor.— Harris v. 
Carnegie, [1983) 4 D. L. B. 760 ; O. B. 
844.— CAN. 


FART VII. SECT. 1. 

Ml. Whme land transferred as aeourUy.] 
— SdHUivr® V. Can. Surbsty Oo. (Alts.), 
{19271 2 L. R. 680.— CAN. 


PART VII. SECT. 2, SUB-SECT. 2.— A. 

872 ii. .] — A surety who" enters 

into an agreement to procure the dis- 
continuance of an action against his 
principal, & pays the amotmt of liis 
guarantee, is entitled to be reimbursed. 
— Gough v. Goodwin, [19313 1 D. L. R. 
701 ; 8 M. P. R. 435.— CAN. 

872 iii, .] — E., an administrator, 

whose sureties under the administra- 
tion bond were a bonding (jo. & him- 
self in his personal capacity, employed 
a soil’, to act as solr. for him as adminis- 
trator. E. covenanted with the co. 
iliat the moneys of the estate should 
be deposited in a certain bank Sc should 
be drawn upon only by cheques 
(countersigned liy the same solr. os its 
agent ; & he also covenanted to 

indemnify the co. against all loss which 
it might incur under its bond. Moneys 
of the estate were stolen by the solr. 
through the use of blank cheque’s 
which E. had left with him after E. 
had signed them. In an action by a 
beneficiary of the estate judjnnent was 
given against E. as administrator Sc 
against the oo. os surety. By third 
partly notice the co. claimed to be 
entitled to be Indemnified by E. 
This claim was dismissed & the eo. 
appealed :—^Held : the co. by requir- 
ing the estate moneys to bo so deposited 
Sc by requiring the cheques to be 
countersigned by the solr. os its 
agent did not clothe him with such 
authority to intermeddle in the 
administiation of the estate that it 
must now be said that in stealing the 
moneys the solr. was acting as agent 
for the 00 . ; the extent of his authority 
as agent for the co. was to countersign 
cheques, Sc the loss to the estate was 
not caused by the countersigning but 
by the use of the cheques, over which 
the administrator had full control, after 
they had been so signed : Sc in handling 
the cheques so signed & the prooeeds 
thereof the solr. was acting as solr, for 
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the administrator Sc not as agtmi for 
the co. The appeal was, therefore, 
allowed. — Bamsdell v. Eia-iott Sc 
United Sta'jpew Fidelity Sc Guaranty 
UO.. [1937] I W. W. H. 37 ; UD. L. B. 
2(59 ; C L. Jo. 259.— CAN. 

PART VII. SECT. 3, SUB-SECT. 2.— A. 

g i. .1 — Sutton v. Hinch (1910), 

19 Man. L. R. 706.— CAN. 

PART VII. SECT. 4. SUB-SECT. 2.— B. 

m i. Or partner of debtor. ] — 

Where a surety has taken a cession of 
action from the creditor against pay- 
ment of the debt, he is entitled not 
only to sue the debtor, but also the 
debtor’s partner where such partner is 
under the circumstances liable to the 
creditor for the debt. — African 
guarantee & Indemnity Co., Ltd. v, 
Thorpe, [1933] App. D. 830. — S. AF. 

PART VII. SECT. 4, SUB-SECT. 8. 

937 Iv. .] — Read v. 

McLean, [1925] 3 D. L. R. 716.— CAN. 

PART VII. SECT. 4. SUB-SECT. 4. 

964 1. Rigfds after debtor discharged — 
Debt due before discharge — Payment by 
surety after.] — K. was surety for pay- 
ment of a debt due by G. to D. G. 
applied to be declared insolrent Sc in 
due course G. was discharged. U. 
then sued K. & got a decree against 
him. Thereafter K, sued G. lor 
recovery of the amount which he had 
been compelled to pay : — Held : the 
order of discharge was a bon to the 
suit. — G angadhar V. Kanhai (1928), 
1. L. R. 50,411. 606.— IND. 

PART VII, SECT. 4. SUB-SEOT. 6. 

sa. On debtor*a property — Agreed to 
he deposited in bank to meet surety*s 
'promissory notes — Property garnished 
by creditor.] — A surety havtog been 
oaHed upon to pay the prlndpars 



Vfd. XXVI. — Guarantee and IndMunity. Cases 1060 — 1198a. 


Part VIII. — Rights and Liabilities of Co-Sureties inter se. 


1050. Add. Annotation : — Apld. Hay v. Carter, 
[1935] Ch. 397. 

1062a. Joint & several guarantee by three — Pay- 
ment by two — No contribution.] — Three 
persons bind themselves jointly & severally 
in a bond of indemnity &; two of them pay 
the whole money, they cannot join in an 
action for contribution against the third. — 
Kblby & Vernon v. Steel (1806), 6 Esp. 
194 ; 170 E. R. 783, N. P. 

1069. Add, Annotation : — Refd. Hay v. Carter, 
[1935] Ch. 397. 

1070. Add, Annotation : — Refd* Hay v. Carter, 
[1935] Ch, 397. 

1074. Add, Annotation : — Oenerallyt Refd. Hay v. 
Carter, [1936] Ch. 397. 

1080. Add. AymotatUm : -Refd. Ite DeVjtor (No. 
027 of 1930), [19371 Ch. 150. 


1099. Add, Annoiatiom : — As to (1) Consd. Re 
Fenton, Ex p. Fenton Textile Assocn. (1930), 
99 L. J. Oil. 35S. As to (2) Refd. Re Chei- 
wynd's Estate, Dunn Trust, Ltd. v. Brown, 
11930] 3 All E. H. 254. 

1111. Add. Annotation : — Consd. Hay v. Carter, 
[1935] Ch. 397. 

1112a. .] — When a surety sues his co- 

sureties for contribution he must make the 
principal debtor a party to the action unless 
the principal debtor’s insolvency is proved 
or can be reasonably inferred by the ct. from 
the facts of the case. — Uay v. Carter, [1935] 
Ch. 397; 104 L. .T. Ch. 220; 1.52 L. T. 
445, C. A. 

1115a. Form of order.] — Kent v. Abraiiamb, 
[1928] W. N. 260 ; 66 L. Jo. 323. 


Part IX. — Determination of the Guarantee. 


1149. Add, Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

1165a. .] — Bankers made an advance 

to a customer, on the security of a joint 
promissory note of himself & a surety. The 
customer afterwards paid into tlie bank, 
generally, sums exceeding the amount of the 
advance, but also drew out a still larger 
amount, & became bkpt. : — Held : the surety 
was not entitled to have the payments 
appropriated in discharge of the sum secured 


by the note. — Re Mayor, Ex p. Whitworth 
(1841), 2 Mont. D. & De G. 164. 

1177. Add. Annotation : — Dfstd. Re Houlder, [1929] 
1 Ch. 205. 

1186. Add, Annotation : — As to (3) Consd. Smith r. 

Wood (1928), 139 L. T. 250. 

1198a. Agreement that variation should not dis- 
charge surety — Whai amounts to variation.] 

— One L. entered into two agreements with 
pltfs. for the hire-purchase of two veliicles, 
& deft, guaranteed L.’s payments thereunder, 


debt, paid the creditor part of it In 
cash & gave him his promissory notes 
for the balance. The principal, who 
was selling his house, repaid the surety 
out of the proceeds the cash previously 
paid by him & promised to deposit the 
balance of the proceeds in a bank to 
the joint credit of the surety & himself. 
Instead of doing so, he deposited it In 
his own name & it was garnished by 
pltf. when the notes given oy the surety 
were not yet duo & wore still unpaid. 
On an interpleader issue between the 
gamiahor & the surety who contended 
that there had been an equitable 
assignment of the money so deposited : 
— Held : said promise was nothing 
more than a voluntary one, never 
carried to completion, &, therefore, 
unenforceable as against the claims of 
the principal’s other creditors. — H en- 
BCHKL V, Hoffman & Bank of Mon- 
treal & Hknsghkl, 119281 2 I). L. Jl. 
543 ; [1928] 1 W. W. H. 763.— CAN. 

PART Vni. SECT. 2, SUB-SECT. 

1064 1. Sureties for different portions 
of debt .] — Two persons Independently 
guaranteed the current account of a 
customer of a bank, each guarantee 
being for a limited sum only. The 
indeotedness of the customer exceeded 
that limited sum : — Held : the 
guarantors were not sureties for 
Independont debts, but for the whole 
for the floating balance of the customer. 
Each of the guarantors agreed with the 
bank that his guarantee was inde- 
pendent of any other ^arantee or 
security held by the hank, & that he 
would not claim the benefit of any 
such guarantee or security : — Held : 


this agreement had not the effect of 
destroying the right to contribution 
of the sureties irder se, & therefore one 
of the guarantors who bad paid more 
than his duo proportion in liquidation 
of the amount due by the customer to 
the bank, was entitled to recover the 
excess from his co-surety. — Cornfoot 
V. Holdenbon, [1931] Argus L. 11. 
376.— AUS. 


PART VIII. SECT. 2. SUB-SECT. 2.— 
B. (a). 

1068 iv. .1 — The fa<jt that 

a settlement made by some of a number 
of co- 0 ui*otieK with their creditor has 
not iKHjii agreed to by all the co-sureties 
or fixed by jxidgmont does not prevent 
those who have made the settlement 
& paid thereunder from enforcing cou- 
tiibutiou from the others, if the latter, 
although notified of Sc invited to take 
part In the negotiations for settlement, 
did nothing & made no prot/cst with 
respect thereto. — S tewart v. Braun, 
[19^5] 2 D. L. R. 423 ; [1925] 1 

W. W. R. 871.— CAN. 

1058 V. .] — McNeill t). 

Short (Alta.), [19261 4 D. L. R. 951.— 
CAN. 


1068 Vi. .1 — Cad WELL v. 

Campeau (1912), 21 O. W. R. 263 ; 3 
O. W. N. 616 ; 3 D. L. R. 555.— CAN. 


1068 vii. .1 — Tucker v. 

Bennett, [1927] 2 D. L. R. 42; 60 

O. L. R. 118.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 2.- 
B. (b). 

10681. Revsd., 35 C. L. K. 48. 

7 


PART VIII. SECT. 2, SUB-SECT. 4.— B. 

1116 1. Application of Mercantile 
Laws Amendment Act, 1850 (c. 97), 
8. 5 — Ass^igrirnent of judgment — Necemity 
for leave to issue execution .] — Whore a 
creditor takes judgment against two 
or more sureties & Issutjs execution 
against each, & one of them pays the 
judgment, the surety so paying is 
entitled to stand In the pla(je of the 
creditor Sc carry .on, in his own name, 
any proceedings already taken to 
enforce the Judgment against the other 
surety until ho receives the amount of 
the other’s contrlbutive share. Sc he 
is not required to obtain leave to Issue 
execution In his own name. — Fast 
Zarohkkoff, 119261 4 D. L. R. 355 ; 
[1920] 2 W. W. R. 577 ; 20 8ask. L. R. 
596.— CAN. 


»ART IX. SECT. 2, SUB SECT. 

1179 vii. — — ■] — 

NOTON Co., Ltd. v. Titdmah (Sa^k.), 
19261 2 D. L. 11. 462.— CAN. 

1179 viii. Tooke Bros. 

I. Walters, Ltd., [1935] i I). L. IL 
195 ; 49 B. C. R. 195.— CAN. 

1179 ix. A gimrantur 

vill be dieciuuged if the ,<;redilor 
ibanges the tonuB of liability by 
.fceptiiig notes He soiling a. mtge. held 
collateral. — J >e 

JHIRROLM, [1936J 1 L. R. .)14 * 10 


.j — HeM : the surety 

was liot, released from his guarantee. — 
Dunn v. Thickiot (Man.), [1925] 3 
W. W. It. 736.— CAN. 


a ii. J — Winslow v. 

Vernbr (1890), 30 N. B. R. 160.— CAN. 
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the guarantee in each case providing that it 
should not be avoided by any “ vanation in 
the terms of the agreement. L. fell into 
arrears, Sc pltfs. made a new agreement with 
him whereby the two old agreements were 
consolidated & both vehicles were to be 
regarded as hired together ^ L. could not 
acquire the property in either unless ho had 
aid all instalments in respect of both, L. 
aving again fallen into arrears, pltfs. sued 
the guarantor: — Field: the new agreement 
was only a variation of the old agreements Sc 
not such a new agreement os would release the 
guarantor, Sc therefore the action succeeded. 
— British Motor Trust Co., Ltd. v, Hyams 
(1934), 50 T. L. R. 230. 

1200. Add. Annotation : — Dlstd. Midland Motor 
Showrooms v, Newman, [1929] 2 K. B. 266. 

1200a. Hire-purchase agreement.] 

— Pltfs. were the assignees of the rights of 
the B. Oo. under a hire-purchase agreement 
dated July 6, 1927, whereby the co., “ the 
owners,” agreed to let to one T., ” the 
principal,” a motor car on the terms that he 
should be at liberty to purchase the car at a 
fixed price, paying as a first payment 
£22 0.9. 8d., & thereafter monthly payments 
of £14 3s. 4d., until the whole was paid. 
The payments by the principal under this 
agreement were guarant^d by deft, as surety 
under a document signed by her on July 6, 
1927. The principal afterwards fell in arrears 
in payment of the monthly instalments, Sc 
on Feb. 3, 1928, he wrote to the owners 
offering a cheque for £20 drawn by a friend 
in part payment. On Feb. 4 the owners 
wrote accepting this cheque Sc stipulating 
that the rest of the arrears should be paid 
within one month. The cheque was sent to 
the owners, but the arrears, which amounted 
to £79, were not paid within one month, Sc 
the owners then took back the car, acting 
uj)on their powers under the hire-purchase 


agreement.^ On Sept. 18, 1028, the owners 
assigned their rights under that agreement 
to pltfs., who claimed £122 in all from deft, 
as surety : — Held : (1 ) there was a binding 
contract by the owners to give time to the 
principal debtor ; (2) the liability for pay- 
ments under the hire-purchase agreement 
was one <Sc indivisible, & deft, was entirely 
discharged from her suretyship. — Midland 
Motor Showrooms v. Nejwman, [1929] 2 
K. B, 266 ; 08 L. J. K. B. 490 ; 141 L. T. 
230 ; 45 T. L. R. 499, O. A. 

1216. Add. Annotations: — As to (1) Apld. Smith 
V. Wood (1928), 139 L. T, 260. As to (2) 
Oonsd. Re Darwen Sc Pearce, Associated Paper 
MiUs V. Barnes (1926), 95 L. J. Oh. 487; 
Johnson Bros. (Dyers), Ltd. v. Davison (1935), 
79 Sol. Jo. 306. 

1216a. ^Assignment — Lease contemplating 

assignment.]— -Johnson Bros. (Dyers), Ltd, 
V. Davison (1935), 79 Sol. Jo. 306. 

1217. Citations : — Delete 9 Bing. 740 ; 3 Moo. Sc S. 
191; 181E. R. 794. 

1222. Add. . Annotations : — Apld. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487; Smith v. Wood 
(1928), 139 L. T. 260. Refd. Sassoon v. 
International Banking Corpn, [1927] A. C. 
711 ; Midland Motor Showrooms, Ltd. v. 
Newman, [1929] 2 K. B. 250. 

1228. Add. Annotation : — As to {\) Apld. Smith v. 
Wood (1928), 139 L. T. 260. 

1223a. Charge by several persons o! properties — 
Release of deeds deposited by one.] — By a 
joint & several memorandum of charge 
twelve persons, including six rosps., deposited 
deeds with applt. as security to relieve applt. 
from the entire burden of a guarantee given 
by him to a bank for the overdraft of S. & Co., 
Sc they thereby respectivqjy charged the 
hereditaments to which the deeds related 
with repayment of all money to become due 


PART IX. SECT. 2, SUB-SECT. 1.— 
C. (b). 


St. Renewal of loan. ] — The condition 
of a bond securing repayment of a mtge. 
loan is to bo strictly construed as 
against the obligee, & therefore, where 
its laugiiapTO with reference to an 
extension or renewal of the loan Is 


singular & not plural it cannot be con- 
strued 08 providing for on advance 
consent by the obligors to more than 
cno renewal or extension. — Holland- 
Canada MoR'roAOK Co„ Ltd. v. 
Hutchings (No. 2). [1935] 1 W. W. R. 
133 ; 2 D. L. R. 800 ; cjfd., [1935] 
2 W. W. R. 338 ; 3 D. L. R. 527 ; 
6 F. L. J. (Can.) 83; ayQfd., [1936] 
S. C. R. 165 ; 2 D. L. R. 481 ; 5 
F. L. J. (Can.) 307.— CAN. 


PART IX. SECT. 2, SUB-SECT. 1.— 

0(c). 

■b. Wrongful wUtidrawals .] — Failure 
by a bank to inform a guarantor of 
wrongful withdrawals by a debtor 
whose account Is guaranteed does not 
diisoharge the guarantor. — Royal 
Rank op Canada v. Flrmino. [1933] 
3 D. L. R. 353; 0. R. 601.— CAN. 

sw. Promiftsory notes excJianged for 
new nofe.l— Sums were borrowed by A 
committee from a bank against pro- 
missory notes. A guarantee was 
given to tbo bank gnaran toeing the 
payment of any suras due or which 
might become duo. A now note was 
signed by one of the commlttoO & 
endorsed by one of the guarantors, & 
given to the bank in exchange tor the 


other notes: — Held: tbo other sig- 
natories to the guarantee were not 
discharged. — T remblay v. Banque 
Canadienne Nationals, [1934] 4 
D. L. R. 673.— CAN. 


PART IX. SECT. 2, SUB-SECT. 1.— 
C. (g). 

sd. Ohange of system of audit.] — The 
fact that a municipality, which had 
taken out a fidelity bond based on an 
application In which it stated that the 
bonded employee^ books would be 
audited quarterly, thereafter changed 
said auditing system to a system of 
** continuous audit,'* held not to be a 
breach of the contract of such a natiu^ 
as to avoid the contract. — Penticton 
District v. London Guarantee & 
Accident Co., Ltd., [1932] 1 W. W. R. 
812: 45 B. O. R. 464; revsd., [1933] 1 
W. W. R. 712 ; 3 D. L. R. 216 ; 46 
B. C. R, 515.— CAN. 


PART IX. SECT. 2, SUB-SECT. 1.— 
C. (h). 

if. Surrender of some chattels bought 
under lien note — No detriment to value of 
^attels.] — Hdd: the surety who signed 
the note was not released. — T oovev 
V. Brook & Brook (1«16). 34 w. L. R. 
073.— CAN. 

sk. Sale of poods exceeding stipulated 
am<mnt.h-‘Held .* the sureties were not 
liable. — ^T bxas Oo. <3. A.), Ltd. v. 
SVebbSc Tomukson (1927), 48 N. L. R. 
24.— a. AF. 


PART IX. SECT. 2. SUB-SECT, 1.— 
C. (i). 

sm. Making principal debtor bank- 
rupt.] — Where a surety contended that, 
by making debtor bkpt„ the creditor 
had so prejudiced the surety os to 
discharge him from liability ; — Held : 
no duty was owed by a creditor to a 
surety either to put debtor Into bkpey. 
or to refrain from doing so. — Imperial 
Bank of Canada v. Alley, [1926] 
3 D. L. R. 86 ; 59 O. L. R. 1.— CAN, 

sn. Betaking possession of chattels 
under conditional sale agreement .] — 
Held : the contract constituted a 
relationship of mtgor. & mtgee. 
between vendor & purchaser, & the 
surety continued to be liable under t^e 
guorauteo. — Stephen v. Black (1902), 
Oout. 217.— CAN. 

PART IX. SECT. 2, SUB-SECT. 2.— A. 

•o. Surety not prejudiced — Onus of 
proving prejudice on surety .] — Close v, 
Stewart, [1928] 2 D. L. R. 445.— CAN. 

PART IX. SECT. 2, SUB-SECT. 4.— 
A. (a). 

e I. .] — Held: it was not 

necessary to show that the surety was 
prejudiced by the giving time. — 
Darling v. McLeon (1861), 20 U. 0. R. 
372.— CAN. 

sw. Agreement may he implied .] — 
An agreement to give time to the 
principal debtor may be implied Sc 
need not be express. — Johnston Sc 
Ward v. McCartney, [1934] 2 D. L. R. 
800 ; S. C. R. 494.— CAN. 
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XZVl.— Ooacantee and Indenmity. Cases 1^3a— 1^. 


from B. & Co. , Applt., at the request of 0., 
one of the twelve persons, allowed her to 
take the deeds deposited by “her away for 
the purpose of raising a loan. S. &; Co. 
having gone into liquidation, the bank called 
upon appit. to make good his guarantee. 
Thereupon reaps, brought an action claiming 
that they were entitled to have all ^e deeds 
deposited by them under the terrhs of the 
charge discharged from the debt to which 
they were made liable to contribute under 
the charge, on the ground that, by appit. 
allowing 0. to withdraw the deeds deposited 
by her, their risk had been increased : — 
Held : (1) there had been an alteration made 
in the position of those whose properties 
remained deposited as secunties under the 
charge by reason of appit. allowing the wif^h- 
drawal by 0. of the deeds deposited by her, 
& they not having consented to the alteration, 
their properties, the deeds of which they had 
deposited, were discharged from all claims 
under the charge ; their right of marshalling 
had been affected by the withdrawal of the 
deeds of one of the parties, & the materiality 
of the alteration was a question to be decided 
by them ; (2) thp same reasoning was applic- 
able, whether what was contributed were 
securities or personal liability. — Smith v. 
Wood fl029], 1 Ch. 14 ; 98 L. J. Ch. 69 ; 139 
L. T. 250 ; 72 Sol. Jo. 517, C. A. 

1224a. Guarantee of call on shares — Forfeiture of 
shares — Discharge of surety.] —On Dec. 29, 
1920, D. & P., who afterwards became bkpt., 
joined with others in entering into an agree- 
ment with a co., whereby they guaranteed 
to them the payment of all the instalments 
then owing upon the shares in the co. specified 
in the schedule to the agreement, the amount 
of D. & P.’s liability being limited to the sum 
therein mentioned. The shareholders having 
been served with notice calling upon them to 
pay the instalments due on their respective 
shares on pain of forfeiture, & D. & P. also 
having been required to pay the same on or 
before Feb. 17, 1925, in case of non-com- 
pliance by the shareholders with the notice, 
& default in payment having been made by 
both the shareholders & by I). & P., the co. 
forfeited the bulk of the shares in pursuance 
of the power conferred upon them by their 
arts, of assocn. Art, 3 1 was as follows ; 
“ Any member whose shares liave been for- 
feited shall, notwithstanding such forfeiture^ 


be liable to pay to the co. all calls or other 
moneys, interest & expenses, whether 
presently payable or not, owing in respect 
of such shares at the time of forfeiture, 
together with interest thereon from the time 
of forfeiture until payment at the rate of 
10 per cent, per annum or such less rate as 
may be fixed by the Board.” On Sept. 9, 
1926, a receiving order in bkpey. was made 
against D. & P., & on Apr. 10 the co. lodged 
their proof for the amount claimed to be due 
on the guarantee. Upon a motion by the co. 
for the reversal of the decision of the trustee 
in rejecting their proof ; — Held : (1 ) the right 
created by art. 31 was a new right which 
arose upon tbe forfeiture of the shares So 
one which placed a more onerous obligation 
upon the shareholders than if the shares had 
not been forfeited. The forfeiture, therefore, 
wAs an interference with the rights of the 
sureties as against the principal debtor ; 
(2) the CO. had by exercising their option to 
forfeit the shares deprived the sureties of 
their lien on the shares which they would 
have been entitled to, had the co., in lieu of 
forfeiture, compelled them to pay the calls ; 
with the result that, upon the principles 
stated in Polak v. Everett, No. 1222, ante, 
D. & P. were dischargtid from their liability 
as sureties under the guarantee & the decision 
of the trustee in their bkpey. in rejecting 
the proof of the co. was right. — Re Darwen 
So Pearce, [1927] 1 Ch. 176 ; 95 L. J. Ch. 
487 ; 136 L. T. 124 ; 70 Sol. Jo. 965 ; [1926] 
B. So C. R. 65. 

1329. Add, Annotation : — As fo (1) Consd. Smith v. 
Wood (1928), 139 L. T. 260. 

1342. Add. Annotations : — Reid. Re Darwen So 
Pearce, [1927] 1 Ch. 176; Smith v. Wood 
(1928), 139 L. T. 250. 

1343. Add. Annotation : — Consd. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 

1345a. .] — Midland Motor Showrooms v. 

Nbvtman, No. 1200a, ante. 

1367. Add. Annotation : — Apld. Midland Motor 
Showrooms v. Newman, [1929]'2 K. B. 256. 

1372. Add. Annotation : — Apld. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 

1379a. .] — Midland Motor Showrooms v. 

Newman, No. 1200a, arde. 

1397. Add. Annotation: — Generally. Refd. Berry 
V. Berry, [1029] 2 K. B. 316. 


PART IX. SECT. 2, SUB-SECT. 4.— 

A. (0). 

1322 iii, .1 — COBRIOAL tj, 

Boulton (1898), 17 U. C. R. 131.— 
CAN. 

PART IX. SECT. 2, SUB-SECT. 4.— 

B, (a). 

1840 !. Consent to judgmerU — Debt 
costs payaJtile by instalmerUs.] — When 
on an application for attachment before 
iudgment, a aure^ executes a bond in 
form O^ln App. F to Civil Procedure 
Code, 1908, he is dlsoharved from his 
obligations If a compromise decree Is 
passed between pltf, & deft, allowing 
deft, to pay the decretal amoimt by 
Instalments, unless It is proved that 
the compromise which was subse- 
quently embodied in the decree was 
in the contemplation of pltf. So the 
surety when the latter executed the 
bond. — M ahomkdalli iBRAHmji v. 

' (1929). I. L. R, 54 Bom. 

118.— IND. 


PART IX. SECT. 2, SUB-SECT. 4.— 
B. (d). 

sp. Alteration in number of instat- 
merits. 1 — Held: not made on a basis 
of extension of time, so as to release 
the surety from liability. — Malkin 
(W. H.) Co., Ltd. v. Sitbbuan (1925), 
35 B. C. R. 445.— CAN. 

PART IX. SECT. 2, SUB-SECT. 4.— 

0. (a), 

1364 XV, .1 — Burnard V. 

Ltsnob, [1927] N. Z. L. R. 757.- N.Z. 


PART IX. SECT. 2, SUB-SECT. 7.— C. 

1448 ili. .]— There must be 

some positive act don© by the employer 
to the surety’s prejudice, or such 
dogroe of negligence as to imply con- 
nivance So amount to fraud. — London 
Guarantee So accident Co„ Ltd. v. 
City of Halifax. I1927J 1 P- 6- 
1129 ; [19^7] S. <1 R. 105.— CAN. 

1451 i. TTraud of empl(fVce—Negle^ 
of employer to supervise ccmduct -A eylect 
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I must he gross ,] — Clrcninstancea in 
which : — Held : gross uogllgonoo in 
checking aocounis discharged the 
surety. — Fra HER r. Waterfoiu) 
County Council, [192G] I. R. 505. -- 
IR. 

1455 1. Checking accounts,] 

— Frauer ». WatekI'Okd C'ountv 
Council, [1920] T. K. 505. —IR. 


sq. ITailure to otfscrcc titatuforj/ rcquxre- 
ment.]— The observations of Lord 
Brougham in Mavtaggari v. IVatson, 
3 Cl. & F. tl;.> ckjoision In 

Maddtn v. lifcMnllcn, l.l i- C. L. it, 
305. establish that failure to observe 
stat utopv" riHiuirements dot's not neces- 
Ht /ily relieve a surety (Murnagha.v, J.). 

Cou.vTY Council 
HIUEKMAN Fire & General Insce. 
Co., ’ " 5 81.— IR. 


part IX. SECT, 2, SUB-SECT. 8.— A. 

sr. General rule.]— 11 It is an expreis 
or implied condition of, or ooUateiil 
to, the arrangement for a guarantee, 
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1478. Add* Annotations : — ^Distd. Smith v* Wood, 
[1929] 1 Oh. 14, Refd. West Bromwich 
Building Society v* Bullock, [1936] 1 All E. R. 
887. 

1522. Add* Annotations ; — Folld. Morris & Sonst 
Ltd. V. Jeffreys (1982), 148 L. T. 56. Reid. 
Re Katherine et cie, Ltd., [1932] 1 Ch. 70. 

1522a. .] — Disclaimer of a 

lease by a trustee in bkpcy. operates as a 
discharge of a surety for payment of the 
rent, notwithstanding that part of the 
demised premises have been sublet before the 
bkpcy. 

The lessee of certain premises was adjudi- 
cated a bkpt., his trustee, acting in pur- 
suance of the powers conferred on him by 
1914 Act, 8. 54, disclaimed the lease. Prior 
to the bkpcy., the lessee had sublet a portion 
of the premises. Deft, had guaranteed the 
payment of the rent, & the lessors obtained 
from him sums equal to the rent which 
would have accrued if the lease had still 
been in existence ; — Reid : the disclaimer 
discharged the surety, on the groxmd that 
if the surety were called on to pay he woxild 
have a right of proof against the bkpt.’s 
estate, whereas the intention of sect. 54 was 
that the bkpt. & his property should be 
released from all liability. — M orris (D.) & 
Sons, Ltd. v. Jeffre’s^ (1932), 148 L. T. 
56 ; 49 T. L. R. 76. 

1523. Add. Annotations : — Distd. Re Wells, Swin- 
burne-Hanham v. Howard, [1933] Ch. 29. 
Refd. Morris Harris, [1927] A. C. 252: 
Re Katherine et cie, Ltd., [1982J 1 Ch. 70. 

1561. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K, B. 501, 

1570. Add. Annotations : — Consd. Freshwater v. 
Bulmer Rayon Co., [1933] Ch. 162. Refd. 
Firm of R. M. K, R. J. v. Firm of M. R. 
M. V. L. (1926), 95 L. J. P, C. 197 ; Pirie 
V. Richardson (1926), 70 Sol. Jo. 1023 ; 
Cumberland v, Lanark^ire Tram Co, (1927), 
20 B. W, C. C. 780 ; Jenkins v. Jenkins, 
[1928] 2 K. B. 501 ; Holmes v. Watt, [1935 1 
2 K. B. 300. 

1571. Add, Annotations : — Refd. Freshwater v. 
Bulmer Raynon Co., [1933] Ch. 102 ; Holmes 
V. Watt, [1935] 2 K. B. 300. 


1574a. — — Creditor member of trade association.] 

— The Liverpool Com Trade Assocn., Ltd., 
is an oiganisation for promoting & pro- 
tecting the interests of those engaged in the 
com trade. Membership is confined to 
individuals, but cos., either public or private, 
engaged in the trade can have the advantages 
of rqombership by nominating, in the case of a 
private co., one representative, on condition 
that a guarantee by the directors is given 
to the assocn. that the co. will duly dis- 
charge its liabilities to members, & for the 
conduct of its representative. Deft, in 
1931 had joined with S. &: two other directors 
of S. Co., Ltd., a private co., in a 
joint & several guarantee to the assocn., 
given in accordance with this provision. 
This action was brought by pltfs. claiming a 
declaration that they were entitled as 
trustees for ten firms & cos. who were 
creditors of S. & Co., Ltd., to enforce the 
guarantee in question. S. & Co., Ltd., got 
into financial difficulties & in 1935 S. executed 
a deed of assignment for the benefit of his 
crediioi's under which ho was released from 
all “ debts, claims, & demands whatsoever ” 
which the other parties to the deed might 
have against him with the usual reservation 
of rights against sureties. Pltfs. the 
ten firms & cos. whose debts inade up the 
sum claimed were parties amongst others, 
to the deed of assignment: — Held: (1) the 
release in the deed of assignment operated 
to release all the joint guarantors & the 
position was in no way affected by the reserva- 
tion of rights against sureties ; (2) “ members 
of the assocn.” meant members of the assocn. 
" or any incorporated co. whose nominee or 
nominees is or are members of the assocn. ; 
(3) the assocn. was entitled to sue for the 
benefit of the members entitled & as trustee 
for them ; (4) “ liabilities ” in the guarantee 
meant all liabilities to individual members 
or to cos. whose nominees were members. — 
Liverpool Corn Trade Assocn., Ltd. v. 
Hurst, [1936] 2 All E. R. 309 ; 80 Sol. Jo. 
673. 

1576. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 


that an existing security, whether 
Inchoate or complete, should bo made 
or kept effective by the creditor for the 
*benent of the parties as a counter- 
security, failure to observe that con- 
dition dlsoharges the surety absolutely, 
inasmuch as he has not got the contract 
ho bargained for. 

If there is. In fact, In the possession 
of the creditor such a counter-security, 
it Is the duty of the creditor, whether 
its existence is known to the surety 
or not, to oxoroiso reasonable care in 
maintaining it for the benefit of the 
surety, so as to be available, un- 
impaired by reason of any negligence, 
on the discharge of the debt. If he 
fails in this duty, the surety is entitled 
to credit against his liability for the 
damages suffered by such breach of 
duty by the creditor. — Northern 
Banrino Oo., Ltd. v. Newman & 
Calton. {19271 1. R. 620.~IR. 

PART IX. SECT. 2, SUB-SECT. 8,— B. 

1477 i. Sale of security — Failure to 
get best price .) — MacDonald v. Hirsoh, 
[19323 4 D. L. R. 121 ; 6 M. P. R. 469. 

-CAN. 

1477 li. .] — The mei*o foot of a 

sale by a creditor of property comprised 


in a bill of sale, given to the creditor 
by the iwincipal debtor as security 
for a loan, does not operate to discharge, 
from liability the guarantor of such 
loan.— T ooth & C-o., Ltd. v. Lapin 
(1936), 63 N. W. W, N. 224.— AUS. 

1480 i. Release of mortgage debt.) 
— Held : the surety was not liable 
under the guaranty. — O rchiston v. 

(19241 N. Z. L. R. 1170.— 

N.Z. 

at. Failure to renew chailel mortgage.) 
— Leacroft V. MoOannell, [19303 2 
W. W. R. 105 ; 3 D. L. R. 988.— CAN. 

PART IX. SECT. 2, SUB-SECT. 9.— A. 

1496 i. When surety discharged — 
Release obtained by fraud — Of dLehtor .) — 
When the release of the principal 
debtor by the creditor is accomplished 
by means of fraud, on the part of the 
former, the surety Is not discharged, 
even if he is not a party to the fraud 
by which the release was secured. — 
R. V. The Canadian Surety Co., 
[1929] Ex. C. R. 216; affd- 
variations, [19301 S. C. R. 434 : 3 
D, L. R. 821.— CAN. 

1409 1. When surety discharged — 
Release of debior.}— M ilne v. York- 

10 


SHIRK Guarantee & Securities 
CORPN. (1906), 37 S. C. R. 331.— CAN. 

PART IX. SECT. 2. SUB-SECT. 9.— 
B. (a). 

iv. Sale of debtor's equity of redemp^ 
Hon.) — Held : not a release of debtor, 
nor of bis surety. — Stewart v. Clark 
(1868), 13 0. P. 203.— CAN. 

PART IX. SECT. 2. SUB-SECT. 9.— 
B. (0). 

aw. Release of co-lessee — Surety dis- 
charged.] — ^IsMAN V. Widen (Saak.), 
[1926] 1 D. L. R. 247.— CAN. 

PART IX. SECT. 2, SUB-SECT. 0.— 

0. (b). 

1561 iv. .] — Holliday v. 

Hooan (1893), 20 A. R. 298.— CAN. 

PART IX. SECT. 2. SUB-SECT. 11.— B. 

ay. Whether revocable by notice — 
Fidelity guaramtee.) — Reap, executed a 
bond guaranteeing the fidelity of a 
servant of applt.'s. Subsequently be 
purported to withdraw the guarantee 
by a written notice : — Held : (1) the 

? ruarantee, In the nature of a security 
or the servant's fidelity, Is not a 
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1577* Add. Annotation : — ^Refil* Jenkins v* Jenkins, 
[1928] 2 K. B. 501, 

1581. Add, Annoiaiion : — Hefd. Re Parent Trnst 
& Finance Oo., [1936] 3 All E. R. 432. 


1582. Add. Annoiaiion : — As to (2) Consd. Smith v. 
Wood (1928). 139 L. T. 260. 

1608. Add. Annotation : — Reid. Re Darwen & 
Pearce, Associated Paper Mills v, Bames 
(1926), 95 E. J. Ch. 487. 


Part X. — Avoidance of the Guarantee. 


1656a. Power to contract out of duty to dis- 

close.] — A Fiarbour & Dock Board, liaving 
rtjsolved to enlarges their do(;k, invited tenders 
for the work frtnu mimerous contractors, 
infoi’ming them where the cf)ntract for the 
work might bo inspected A instructing them 
tliat tlioy must make local & independent 
inquiries as to the nature of the surface, 
strata, soil A sub-soil or ground to be ex- 
cavated, A the natuii^ & height of the tides, 
tSc generally must obtain their own informa- 
tion on all matters affecting the construction, 
completion A maintenance of the works, A 
as to all matters W'hicli might inlluence them 
in making their tender A fixing the rates A 
prices tlierein, A that the Board would not 
he responsible for any information the con- 
tractors miglit obtain except such as w^as 
given in reply to a written impiii-y addressed 
to the clerk or managf'r of the lh)ard. Of 
several tenders received that of a e<.c, K. A H., 
Ltd., was hy far the lowa^st, The Board 
informed K, A R., Lt<l.. that they were not 
prepared, to accept that tendei* unless K. A 
R., Ltd., procured a guarante(^ to the amount 
of iJ50,0(l0 for the due performance of the 
contract. In compliance with this dtunand 
Iv. A R., Idd.. procured a jomt A several 
bond from an insurance co. whereby that co. 
A K. A R., Jitd., jointly A severally bound 
themselves t<o the Board for the due perform- 
ance of tlie contract by K. A R.. Ltd. The 
Board accepted this guarantee, A K. A R., 
Ltd., entered u])on the work in pursuance of 
the contract, wiiicli made the final certificate 
of the Board’s engim‘ers final A binding 


between the parties. In the, course of the 
work th(' contractors enc(nintered an un- 
(^xpected quantity of water in the soil, A 
the expenstt of pumping w\as sucli that they 
<H)uld not continue the woj-k without further 
funds, ’liiereupon tlie Board advamnal them 
two sums of B20,0(M) A 1^2.5,000 to be repaid 
upon certain terms ; but, notwithstanding 
these loans, the contractors failed to com- 
plete the contract A went into Jiquidatiem, A 
the Board’s engineers made a final certificate 
showung over £78,000 due from the contractoi's 
to the Board. This sum included so much 
of the £15,000 huit to the contractors as 
remained unpaid at the date of their default. 
The Board sued th(^ insurance co. on the 
joint bond: — Held: (1) tlie bond w^as a 
contract of guarantee A not a contract of 
insurance ; (2) thei‘e was no such misrepre- 
sentation or non-disclosure of maL^iial facts 
hy tlie Board as to invalidate the bond ; 
(3) the loans of £20,000 A £25.000 being out- 
side A independent' of the contract, the 
amount due thei’eon ought not to have been 
included in the engineers’ final certificate ; 
inasmuch fis the amount due A unpaid on the 
loans was unascertained, the amount due on 
the bond being equally undefined, the Board 
could not recovei* upon it. — Trade In- 
demnity Co., Ltd, d . Workington Hakbour 
A Book Board, [1937] A. C. L; [1936] 1 
- All E. R. 151; 105 L. ,L K. B. 183; 154 
L. T. 507 ; 41 Com. Cas. 186, il. L. 

1658. Add. Annotation : — Refd. Re Lloyds Bank, 
Ltd., Bomze A Lederman v. Bomze, [1931] 1 
Ch. 289. 


continuing guarantee which may be 
revoked by the guarantor at will ; 
(2) a guarantor for the fidelity of a 
servant is allowed as a measure of 
equitable relief, to recall his guarantee 
from such time as the servant is proved 
guilty of misconduct or from such time 
as the position of the parties has com- 
pletely changed. — Myinqyan Muntoi- 
PAUTY V. Maunq Po Nyun (1930), 
I. L. II. 8 Ran. 320.— IND. 

PART X. SECT. 2. 

d I. .] — There Is no univ^^raal 

obligation on a creditor entering Into 
a contract of suretyship to make dis- 
closure to the surety of all the facts 
relative to the dealings between the 
creditor & the prluclpaJ. There must, 
however, be no undue coheealment, 
which consists not merely in the 
omission to disclose such facts as need 
be mentioned in answer to the surety’s 
questions, but also In the non-dis- 
closure of those facta which the 
creditor must spontaneously disclose 
to him. The omission by the creditor 
to reveal to the surety every foot which 
under the circumstances the surety 
would expect not to exist amounts to 
an implied representation that it does 
not exist ; & It depends upon the 
nature of the transaction In each case 
whether the fact not disclosed Is 


so Impliedly represented. Where a 
guarantee was given for the payment 
of all moneys which are now or at 
any time hereafter may bo due or 
owing to the co. from ... on the 
general balance of his account with the 
CO.” there could not be at the time of 
Its making any implied representation 
by the co. arising from the co.’s non- 
ce ramimication to the surety of the 
state of the account that there was no 
Indebtedness to which the guarantee 
could apply. — National Moutgagk & 
Agkxoy Co. of New Zealand, Ltd, 
e. STALKER, [1933] N. Z. L, R. 1182.— 
N. Z. 


PART X. SECT. 4, SUB-SECT. 2.— C. 

1685 1. Character.] — An offer, by an 
employer, who heis knowledge of dis- 
honesty on the party of his employee, 
amounts to a representation to one 
from whom he seeks or obtains, without 
disclosure, a fidelity gruaranty, that, 
so far as he is aware, the employee 
whose fidelity Is to be guaranteed is 
not dishonest. If that representation 
is untrue, it matters not that the 
employer's failure to disclose the true 
situation woe not wilful, intentional, 
or with a view to advantage himself.-— 
Eby-Blain, Ltd. v. Matihews, [192^1 
2 D. L, R, 382 ; 56 O. L. R. 383.— CAN. 

1686 li. .Jr— Where an employee 

11 


is required to furnish a fidelity bond, 
& his employer knows that he has been 
dishonest in the ofiioe or service to 
which the bond is to apply, but fails 
to disclose such knowledge to the surety 
who gives the bond in ignorance of 
the former dishonesty of appet., such 
non-disclosure releases the surety. — 
Umt AL Municipality op Chukch- 
BRTDOE No. 211 V. London Guaranty?: 
fe Accident Co.. Ltd., fl925] .3 D. L. R. 
341; [1925] 2 W. W. R. 3.31; J9 

Sdflk. L. R, 450.— CAN. 


1686 iii. iS. P. Maytteld Rukal 
Municipality, No. r. London & 
Lancashire Guarantee Sc A(xudent 
Co. of Canada, [1927] 1 D, L. K. 40.3 ; 
[19271 I W. W. R. 67 ; 21 8ask. L. K. 
283.— CAN. 

g Statement ymide in ifrnorancf 

d' withovt fraud.] -For tho purpose of 
a renewal of a fidelity policy, pitfs. 
certified to defts. that the employee 
“ is not at present in arrtara or 
aefault.” The employee was >n fact 
in arrears & default at the time, but 
the certificate was made without 
knowledge of this & without fraud ; — 
Held : pitfs. could not reoover under 
the polloy. — Dominion or Canada 
Guarantee & Accident Oo., Ltd v. 
Housing Commission op City op 
Halifax, [1927] 4 D. L. R. 161 ; 
[1927] S. 0. R. 492.— CAN. 



jCates 1886—178 ^ Ekglish and Empire Digest Supplement.- 


1686. Add. Annotation : — ^R«M. Trade Indemnity 
Oo. V. Workington Harbour & Dock Board* 
[ie37J A. O. 1. 

1691. Add. Annotation : — ^ReM. Trade Indemnity 
Co. V. Workington Harbour & Dock Board, 
[1937] A, C. 1. 

1704a. ,] — A contract of guarantee, 

like any other contract, is liable to be avoided 
if induced by material misrepresentation, 
even if made innocently. — MacKjjnzib v. 
Royal Bank of Canada, [1934] A. 0. 468 ; 
103 L. J. P. C. 81 ; 161 L. T. 486 ; 78 Sol. Jo. 
471, P. C. 


1721. Add. Annotation :-^As (1) Refd. With v*. 

O’Manfiigan, [1936] Ohv 575. 

1726. Add. Annotation: — Refd. Be Lloyds Bank, 
Ltd., Bomiie A; Lederman v. Bomze, [1031] 
1 Oh. 289. 

1726. Add, AnnotaHon : — Refd. Re TJoyds Bank, 
Ltd., Bomze & Iiedernian v* Bomze, [1931] 
1 Ch. 289. 

1787. Add. Annotation : — Consd. Koch v. Dicks, 
[1933] 1 K. B. 307. 

1741 . Add. Annotations : — Refd. Slingsby v. District 
Ban^, Ltd. (1931), 47 T. L, R. 687 ; Bottomley 
V. Bannister (1931), 101 L. J. K. B. 46. ^ 


Part XII.- 

1745. Add. Annotation : — Refd. Wigglhs v. Lavy 
(1928), 44 T. L. R. 721. 

1745a. Distinguished from del credere agency. ] — 

Defts. agreed in writing with pltfs., stock- 
brokers on the Stock Exchange, that in 
consideration of 50 per cent, of the com- 
missions received by pJtfs. in respect of busi- 
ness introduced to them by defte. the latter 
would be liable for 50 per cent, of “ any loss 
sustained ” by pltfs. on such business. X., 
who had been introduced by defts., became 
indebted to pltfs. in respect of such business. 
When X. executed an assignment for the 
benefit of creditors, pltfs. thereupon claimed 
that a “ loss ” had been sustained within the 
meaning of the above letter at the time when 
the assignment was executed : — Held : ( 1 ) the 
agreement was one of indemnity & nob in 
the nature of a del credere agency ; (2) in the 
absence of evidence of actual loss sustained 
after taking into consideration the value of 
pltfs.* rights under the assignment, there 
must be judgment for defts. — Stanley 
(MoNTAoa) & Co. V. Solomon (J. S.), Ltd., 
[1932] 1 K. B. 611 ; 76 Sol, Jo. 272 ; affd.^ 
[1932] 2 K. B. 287. 

1747. Add. Annotation : — Consd. Dawson Line, 
Ltd. V. Aktiengesellschaft Adler f fir Chemische 
Industrie of Berlin, [1932] 1 K. B. 433. 

1750. Add. Annotation: — Refd. Strathlomo S.S. 
Oo., Ltd. V. Andrew Weir & Co. (1034), 40 
Com. Cos. 168, 

1751. Add. Annotation : — Apld. Sfcrathlorne S.S. 
Co. V. Andrew Weir & Co. (1934), 40 Com. Cas. 
108. 


Indemnity. 

1756. Add. AnnotatioTis : — Apld. Dawson Line, 
Fjtd. V. Aktiengesellschaft Adler fiir Chemische 
Industrie of Berlin, [1932] 1 K. B. 433. 
Refd. Sbrathlorne S.S. Oo. v. Andrew Weir & 
Oo. (1934), 40 Com. Cas. 108. 

1760. Add. Annotation: — Ae to (1) Refd. Strath- 
lorno S.S. Oo., Ltd. v, Andrew Weir & Co. 
(1934), 40 Com. Cas. 3 08. 

1762& Add. Annotation : — Dlstd. Bradstreets 
British, Ltd. v. MitcheU (1932), 48 T. L. R. 
070. 

1762a. .] — Pltfs., a private inquiry 

agency, carried on the business of providing 
to approved subscribers confidential reports 
on companies, firms & persons engaged in 
trade. The terms upon which the reports 
were issued were (irUer alia) that all state- 
ments %er 0 strictly confidential, & that 
every subscriber should indemnify pltfs, 
against any loss or damage they might suffer 
from the breach by the subscriber of any of 
the conditions of the contract. Deft, co., 
an approved subscriber, through its managing 
director, requested pltfs. to furnish infor- 
mation regarding the X. Co. for whom they 
were agents. The report, being of an un- 
favourable nature, was communicated by 
deft. CO. to their own solrs. Deft. M., a 
director of deft, co., with the approval of 
its managing director, applied for was fur- 
nished with similar information regarding 
the X. Co., & on the same terms Sd con- 
' ditions. M. at once informed thi^ managing 
director of deft. co. of its contents. The 
matter having been brought to pltfs.* notice 


PART X. SECT. 4 . SUB-SECT. 3. 

1702 X. .1 — John 

Beers Plow Oo. v. Maodss, [1929] 
2 D. L. R. 262 ; 1 W. W. R. 4c0; 24 
Alta. L. R. 66.--CAN. 


)i i. Seporate dbligoHona — Only 

one explained — SwreUee illiterate. ] — 
Watkins J. R. Co. v. Minks. [1928] 
3 D. L. R. 567; (19281 8. C. U. 414.— 

CAN. 

17131. Aefb nature of transaction .] — 
It Is a good delenoe to an aotipn on a 
gnarantee that it was executed by the 
BUPety In the belief. Induood by the 
frandnlent misrepresentations of debtor, 
that it Is a doonmont of another nature. 
— ^Watkins (J, R.) Co. v. Hannah 
(SABk.jL (19261 4 D. L. R. 93 ; [1926] 
2 W, W. R. 800.— CAN, 


PART X. SECT. 6, SUB-SECT. 2. 
1730 li. .1— jffeW.* the 


influence exerted by the husband was 
not undue influence, & the wife 
executed the guarantee as the result 
of her own considered judgment of 
the oonsequonoos thereof. — Canadian 
Bank of Commerce v. Foreman, 
fl92n 2 D. L. R. 630 ; [19271 1 

W, W. R. 783 ; 22 Alta. L. R. 44^— 
CAN. 

1730 ill. .] — When a married 

woman disputes her liability to a 
creditor of her husband upon a 
guaranty signed by her at her husband *h 
request, the onus is on her to prove 
that the husband had executed an 
overpowering Influence upon her to 
induce her to sign It. & that the ^ving 
of the guaranty was an Immoderate 
& irrational act on her part. — Rot at. 
Bank of Canada Diamond, fl92»j 
3 D. L. R. 890 ; 2 W. W. R. 267 ; 38 
Man, h. R. 801.— CAN. 

12 


PART xn. SECT. 1. 

1744 ill. Person indemnified 

insolvent.] — Whore a person entitled 
to be Indemnlfled !• Insolvent:— 
Semble : the contract to Indemnify 
him has the same effect as If it were a 
guarantee to the prtnclpal crodlfcor of 
payment of the debt. — Re Winding -dp 
Act & Franco -Canadian - - 

Co- Ltd., lie Bank of 
(Arta.), [19271 1 W. W. R. 403; 8 

0. B. It. 176.— CAN. 

BA. Does 7iot extend to doing unlawful 
arts.] — Held: the fact of a municipal 
council having undertaken to indemnify 
an offleet for lawful acts done la his 
official capacity, does not entitle him 
to look to them Cor indemnity against 
the consequences of unlawful acts. — 
Irwin v. Mariposa Oorpn. (1872), 22 
O. P. 867,— CAN. 
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by the oo. reported on, both defts. at the 
request of pltfs. returned the unfavourable 
remrfce* 

TPltfe., an action for libel having been 
brought against them in the K. B. Div,, com- 
menced proceedings against both defts. for 
an injunction to restrain disclosure of the 
unfavourable reports which had been fur- 
nished,^ & a dectaration that they were liable 
to indemnify pltfs., against any loss or damage 
arising from this disclosure. They also 
claimed damages; — Held: (1) deft. co. did 
not disclose the report to any person other 
than its own solrs. & that this did not con- 
stitute a breach of contract with pltfs. within 
the meaning of the agreements ; (2) deft. 
M. became a subscriber to pltfs.* confidential 
reports for the purpose of obtaining a report 
on the X. Oo, &; communicating the xresult 
to the managing director of deft. co. ; 
(3) neither M. nor the managing director of 
deft. co. was acting as the agent of deft. co. 
& no breach of contract committed by M. 
was induced by deft. co. The action against 
deft. co. therefore failed ; (4) the agreement 
entered into by M. not to disclose the con- 
fidential information furnished to hirn & to 
indemnify pltfs. for any loss or damage 
which they might suffer from a breach by a 
subscriber of the conditions upon which 
reports wore furnished, was not void as being 
against public policy ; (5) the disclosure by 
deft. M., altliough a breach of this contract, 
did not create the liability of pltfs. to be 
sued for libel ; this liability did not arise 
directly or indirectly out of any act of the 
deft. M. & was not therefore within the scope 
of the express indemnity contained in pltfs.’ 
agreement with M. The only liability for 
damages, therefore, resulted from M.’s own 
breach of contract, & in the circumstances 
such damages were merely nominal. — Brad- 
.STRE3ETS BRlTtSH, LtD. V, HaROLD MiTCHKI^ 

& Oarapanayoti & Oo., Ltd., [1933] Ch. 
190 ; 102 L. J. Oh. 34 ; 148 L. T. Ill ; 48 
T. L. R. 070. 


Pontypridd 
K. B. 1030. 


1790. Add, Annotation : — Overd. 

Grdns. v. Drew (1926), 95 L. J 

1790a. .] — Guardians who supply 

gocKls to a pauper by way of ordinary poor 
relief have no right to recover from the pauper 
reasonable value of the goods so supplied. 
Birkenhead Union Chiardians v. BrooIceSt No. 
1790, overd. — Pontypridd Union v. Drew, 
[1927] 1 K. B. 214 ; 95 L. J. K. B. 1030 ; 136 
L. T. 83 ; 90 J. P. 109 ; 42 T. L. R. 077 ; 70 
Sol. Jo. 795 ; 24 L. G. R, 405, 0. A. 

See^ further^ Poor Law. 


1800. Add, Annotation : — ^Consd. Re Harrington 
Motor Oo., Ex p, Chaplin, [1928] Oh. 105. 

182Sa. Limited to claims by third parties.] — Pltfs. 
took a lease of premises from deft, railway 
CO., &, by an agreement supplemental to the 
lease, defts. gave pltfs. permission to use a 
portable gangway, which could bo moved 
over certain of defts,’ railway lines. One of 
the terms was that pltfs. “ agree & undertake 
to indemnify the co. against all claims & 
demands or liability whatsoever, whether in 
respect of damage to person or property, 
arising out of or in connection with the exist- 
ence or user of the gangway.” When pltfs. 
were using the gangway some trucks were 
shunted down the line, & the gangway was 
destroyed. In an action for damages for 
negligence &/or breach of duty defts. denied 
liability &> pleaded the above term of the 
supplemental agreement : —Held : the under- 
takmg was only one to hold defts. harmless 
against claims by third parties. — Great 
WESTERN Ry. Oo. V, Durnpord (James) & 
Sons, Ltd. (1928), 139 L. T. 145 ; 44 T. L. R. 
415 ; 33 Oom. Gas. 251, H. L. ; affg,, S. 0. sub 
nom, Ddrnpord (James) <te Sons, Ltd. v. 
Great Western Ry. Co. (1927), 138 L. T. 
1S7, C. A. 

Annotations : — Distd. Purness Shipbuilding’ Co. v. London & 
North Eastern Ry. Co. (1934), 103 L. J. K. B. 180. Gonad. 
London PassenKor Transport Board v. T. Walton (London), 
Ltd. (1934), 78 Sol. Jo. 224. Reid. The Carlton (1931), 
47 T. L. R. 517. 


1782. Add, Annotation : — Consd. Dawson Line, 
Ltd. V, Aktiengesellschaft Adler fUr Ohemische 
Industrie of Berlin, [1932] 1 K. B. 433. 

1787. Add, Annotation : — Reid. Pontypridd Grdns. 
V, Drew, [1926] 1 K. B. 567. 

1789. Add, Annotation : — Held. Pontypridd Grdns. 
V, Drew (1926), 95 L. J. K. B. H)30. 


1826b. Claims arising ** in connection with the 
works.**] — By a contract made in 1929, 
applts. were employed by the resps. to recon- 
struct a bridge of the railway near West 
Ham Station ; & clause 34 (a) provided that : 
“ The contractor shall be responsible for 
& provide against all risks & contingencies 
whatever that may arise in respect of the 
works, & shall be liable to make good & pay 


PART XII. SECT. 5. SUB-SECT. 1. 

1805 il, .] — Pltfs. took a son of 

tostator, represented by deft., into 
their employ upon testator’s oral 
promise that he would indemnify them 
agalnit any loss sustained by them 
though embezzlement by the son. 
The ot. found that the substance of the 
conversation, when the contract was 
made, was that testator said to pltfs. 

If you take my son Into your em- 
ploy, & he makes default by 
embezzlement, you look to me ” ; — 
Held : testator’s promise was a direct, 
lincondltional & original promise of 
indemnity, to which sect. 4 of “ The 
Statute of Frauds ” did not apply. — 
Connor v. Tasmanian Permanent 
E^bs. & Trustees Assoon., Ltd. 
(m5), 28 Tas. L. R. 98.— AUS. 


PART XU. SECT. 6, SUB-SECT. l.~ 

^ 1825 U. — — . I— Rutherford 
Stovbd (1801), 12 O. P. 9.— CAN. 


A. 


1825 ill. .1 — Grand Trunk 

Pacific Coast S.S. Co. v. Viotoria- 
Vanoouvbr Stevedoring Oo. (1019), 
13 D. L. II. 231.— CAN. 

tg. Supply of information — Indemnity 
^aainst loss,] — Reap, carded on a busi- 
ness of tlnonolng motor oar dealers. 
Applt, carried on a business of obtain- 
ing & giving Information as to credit, 
character, etc., & iuoimiing the check - 
lug of cars In dealers’ hands & reporting 
thereon. Applt. made an agreement 
to supply its servloo to reap. Uesp. 
signed an indemnity agreement.'’ 
agreeing to treat in oonflidence the 
information furnished, to hold applt. 
harmless on account of any damages 
arising from pnbUcation or dissemina- 
tion of information or careless hanming 
of reports, & ogrooing, “ in considera- 
tion of receiving this service, &: ^ a 
condition of Its rendition,” that neither 
applt. nor its employees ko 

responsible ” for any loss that may 

13 


ijccur to resp. through the use of the 
information lurniahod.” Througli care- 
less car-checking reports, made without 
personally checking over the ears, jii 
respect of a dealer, made by a local 
inspection agent of applt. & passed on 
to resp., resp. was mlslod, to its loss, 
sued applt. for damages. Applt. 
claimed tnat It had not hound iteolf 
for more than roosonobJo care in tho 
selection of its inspection agents. Sc, 
further, t hat, in any wise, it was relieved 
from liability by the concluding clause 
of the indemnity agreement //cW ; 
resp. should recover. The concluding 
clause of the indemnity agreement did 
not, on proper constr«iction of that 
agreement, z’clate to car-checking 
reports.— K ktaip Oueoit Co., Inooii- 
uoratkp V. Commercial Finance 
O oncN., Ltd. & Merck ant’s Casualty 
Inhukance Co., Retail Credit Co., 
Incorporated v. Commercial Fina ice 
C oRTN., Ltd. & Western Assurance 
Co., [1932] S. 0. R. 33.— CAN. 
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for any interruption, accident, damage, loss 
or injury of, or to any person, property or 
rights, whether public or priva^, & any loss 
of life caused in connection with the works.” 
On Dec. 20, 1929, a train was dispatched by 
reaps.’ servants from London, & as it ap- 
proached the bridge one of the carriage doors, 
which had swung open, struck two of applts.’ 
workmen, killing one seriously injuring the 
other. Reaps, were adjudged to pay the 
representatives of deceased workman <fe the 
injured workman £3,614 1^. Resps. claimed 
indemnity in respect of that liability from 
applts. The trial judge found that the 
railway carriage door swung open by reason 
of its having been insecurely fastened at 
Fenchurch Street Station, owing to the 
negligence of resps.* servants, but held that 
under clause 34 (a) applts. were liable to 
indemnify resps. The Ct. of Appeal affirmed 
that decision : — I/eld : the accident arose in 
connection with the bridge where the men 
were working, &> the con&actors, therefore, 
under clause 34 (a), must indemnify resps. 
in respect of the accident. — Furness Ship- 
building Co. V, London & North Eastern 
Ry, (1934), 103 L. J. K. B. 180 ; 50 T. L. R. 
267 ; 39 Com. Cas. 182 ; sub nom. London & 
North-Eastern Ry. Co. v. Furness Ship- 
building Go., Ltd., 150 L. T. 382, H. L. 

1826c* Property of defendant direct or con- 
tributing cause of the accident.”] — L ondon 
Passenger Transport Board v. T. Walton 
(London), Ltd. (1934), 78 Sol. Jo. 224. 

1830. Add* Annotation : — As to (2) Refd. Stoney v. 
Eastbourne B. D. C., [1927] 1 Ch. 367. 

1867, Add, Annotations : — Refd. Re Harrington 
Motor Co. (1927), 44 T. L. R. 58; Hoods* 
Trustees v. Southern Union General Insce. of 
Australasia, [1928] Ch. 793. 

1877. Add. Annotation : — Refd. Admiralty Comrs. 
V, S.S. Susquehanna, [1926] A. C. 655. 

1881. Add. Anno/afion Refd. Re l)ebtor (Nik 
027 of 1936), [1937] Ch. 156. 

1882. Add. Annotation : — Refd. Re Pinto Leite & 
Nephews, Ex p. Des Olivaee (Visconde), 
[1929] 1 Ch. 221. 

1889. Add, Annotations : — As to (1) Refd. Harmer v. 
Armstrong, [1934] Ch. 65. As to (2) Refd. 
Hyman v. Hyman, Hughes v. Hughes, [1929] 
A. 0. 601. Generally, Refd. May & May, 
[1929] 98 L. J. K. B. 770. 

1895a. Against ” loss sustained ” — Actual 

loss necessary — Effect of deed of assignment 
by debtor.] — Stanley (Montagu) & Co. 
V, Solomon (J. C,), Ltd., No. 1745a, ante. 


PARTXIL SECT. 7, SUB-SECT, 1. 

b I. Claim by liquidator of 

indemnified T(mrty — Before rxtvment of 
liabUUy .] — ^Where commission agents 
bad Incarred IJabiUtr on behalf of 


1908a. Indemnity against loss on de- 

bentures — Sale of debentures by party In- 
demnified.] — Deft, was the chairman of the 
S. Co., which at the end of 1921 was seeking 
to issue £16,000 First Lien Debentures to 
rank pari passu with a previous issue of first 
hen debentures of the same amount ; & deft., 
having interested pltf. in the matter, sent 
him a letter of indemnity, dated Feb. 17, 
1922, in these terms : “ Regarding the issue 
of £16,000 First Lien Debentures of the 
S, Oo. at the price of £80 per £100 ... I 
understand you are subscribing for £3,000 
of the same at a cost to you of £2,400. In 
consideration of your giving me one-fourth 
of any profit you may receive on such invest- 
ment, I hereby indemnify you against any 
loss thereon. The expression * any profit * 
only refers to the redemption price of £100 
per £80, which, when received, will show a 
profit of £20 per bond & the bonus out of 
the proceeds of any royalties on oil sales 
from the co.’s properties during the currency 
of the debentures. . . . The interest you 
will be entitled to receive from the co. is 
excluded from the consideration of profits.’* 
The debentures were redeemable on July 1, 
1926, but they were secured by two debenture 
trust deeds which gave power to extend the 
due date, & in Apr. 1925, steps were taken 
which resulted in its extension to July 1, 
1930. In May & June, 1925, a corre- 
spondence took place between pltf. & deft, in 
which pltf. announced his intention of selling 
the d^entures, & deft, protested against 
this, claiming that they must be kept till 
their due date. On July 16, 1926, pltf. put 
the debentures up for saJe, & in the absence 
of other bidders sold them to his son for £26. 
He then commenced proceedings to recover 
the amount of his loss, but the House of 
Lords decided that nothing was payable 
under the indemnity until the due date 
arrived. On July 18, 1928, the co. went 
into liquidation & pltf., having repurchased 
the debentures from his son, brought these 
proceedings to recover his loss : — Held : in 
selling the debentures pltf. had committed a 
breach of an implied term of the contract, & 
having failed to maintain the position 
essential to enable deft, to receive the con- 
sideration for the indemnity, he had com- 
mitted a breach of a term going to the root 
of the contract. Deft, had elected by his 
pleadings in the previous action to treat the 
contract as at an end & pltf. could not 
therefore maintain the present action. — 
Guy-Pell v. Foster, [1930] 2 Ch. 169 ; 99 
L. J. Ch. 620 ; 143 L. T. 247, C. A. 

thouKh the afrejats having gone Into 
liquidation had not actually paid their 
vendor.— Osman Jamal & Sons v, 
Qopal Pubshattam (1928), I. L. R. 
66 Calc. 262.— IND. 


their principals, who had agreed to 
Indemnify them, & the agents having 
subsequently goQc tato liquidation, 
olfilcial liquidator sued the principals 
for the amount of liability : — Held : 
he could recover the amount even 
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HIGHWAYS, STREETS AND BRIDGES. 


Part I. — Definitions 

4. Add. Annotation : — Refd. Linton v. New- 
castle-upon-Tyne Corpn. (1929), 142 L. T, 49. 

6, Add. Annotationa : — As to (2) Refd. Williams- 
Ellis v. Cobb, [1935J 1 K. B. 310. As to 
(4) Refd. A.-G. & Public Trustee v. Woolwich 
Metropolitan Borough Council (1930), 144 
L. T. 132. 

Add. Annotation : — Generally ^ Refd. Williams- 
Ellis V. Cobb, [1935J 1 K. B. 310. 

9a. Land flooded at spring tides.] — In 1928 

pltf. purchased a large strip of foreshore & 
let part of it for caravans & bungalows. 
She erected a fence round the land side, 
with gates at three places at which persons 
other than local inhabitants were charged 
Id. toll. Deft., the proprietor of a tea shop 
at the Western end of pltf.’s land, claimed 
that the fence obstructed five public or 
customary rights of way. Four of the alleged 
public ways were over land flooded at spring 
tides. For the purpose of asserting these 
rights, deft, pulled down some of pltf.’s fence, 
& did not absolve himself from association 
with a mob which also pulled down another 
part of the fence. Deft., without joining 
the A.-G., counterclaimed for a declaration 
that the five ways were public, allegmg that 
his tea shop gave him an interest in their 
remaining open which was not possessed by 
the general public &; tliat therefore the fiat 
of the A.-G. was not necessary: — Held: 
(1) there was a public right of way over 
three of the ways claimed ; (2) the damage 
done by deft, was excessive ; (3) the fiat 

of the A.-G. was necessary. — Seaton v. 
Slama (1932), 77 Sol. Jo. 11 ; 31 L. G. B. 41. 

18. Add. Annotations : — Consd. Williams-Bllis v. 
Oobb, 11935] 1 K. B. 310. Refd. Bourne- 
mouth -Swanage Motor Road & Ferry Co. t>. 
Harvey & Sons (No. 2) (1929), 24 J. P. 10. 

20. Add. Annotations : — Consd. Williams-Ellis v. 
Cobb, [1935] 1 K. B. 310. Refd. Bourne- 
mouth -Swanage Motor Koad & Ferry Co. v, 
Harvey & Sons (No. 2) (1930), 144 L. T. 132. 

29a. .] — A.-G. V. Taskeb, No. 263a, post. 

52a. Road leading to the sea.] — Pltf. claimed 
damages against several defts. for trespassing 
over his land, & asked for an injunction. 
Defts. alleged that they were lawfully exercis- 
ing public rights of way. Evidence was given 
of public user by five different clasps of 
persons, extending over the whole period of 
living memory, of two defined ways over 
pltf.’s land from a public high road to the sea 
at high-water mark. It was also proved 
that pltf.’s land was in strict settlement from 
1856 to 1908, & that during that period there 


and Characteristics. 

was never an owner capable of dedica-tion. 
The county ct. judge held that there being no 
owner capable of dedication during the period 
of proved public user, he was not entitled to 
infer dedication from such user. He held 
also that the ways claimed by defts. had no 
sufficient terminus ad quern. On appeal : — 
Held: (1) although the public have only 
limited rights over the foreshore, the sea 
may be a sufficient terminus ad quern for a 
public way, which may now be proved, oven 
though it does not lead to a public place ; 
(2) where there is evidence of public user of a 
way throughout the period of living memory, 
but there lias been no owner of the land cap- 
able of dedication during that period, the 
tribunal of fact which has to decide the issue 
of dedication or no dedication may infer a 
dedication at some date anterior to the 
earliest proved user by an owner capable of 
dedication ; (3) there is no prwsumptio juris 
to compel the tribunal to draw such an 
inference even from unrobuited evidence of 
long- continued & uninterrupted user. — Wil- 
liams-Ellis V. Cobb, [1935] 1 K. B. 310 ; 104 
L. J. K. B. 109 ; 152 L. T. 133 ; 99 J. P. 
93 ; 51 T. L. R. 131 ; 79 Sol. Jo. 11; 33 
L. G. R. 39, C. A. 

65. To the existing paragraph add as follows ; — 

, (3) The words “ annual payment towards 
the cost of the maintenance & repair ” in 
Local Government Act, 1888 (c. 41), s. 11 (2), 
mean a payment to be made annually in 
respect of the expenditure of the particular 
year, not a fixed sum to be arrived at by 
taking the average expenditure over a series 
of years. 

AnnotcUione : — As to (1) Consd. Manchester Corpn. v, Auden- 
sbaw V. C. & Deuton U. C., U928] Cb. 763. Apld. Reigate 
Corpn. V. Surrey County Council, [1928] Oh. 359. 

66. Add. Annotations : — As to (1) Consd. Reigate 
Corpn. V. Surrey County Council, [1928] Ch. 
359. As to (4) Consd. Nicholson v. Southern 
Ry. Co. & Sutton & Cheam Urban District 
Council, [1935] 1 K. B. 588. 

79. Add. Annotation : — Refd. Howard -Flanders 
V. Maldon C/orpn. (1926), 135 L. T. 0. 

91a. Not confined to public highway.] . 

the word “ street ” even in I^ondon does not 
necessarily mean a public highway. — R aiines 
V. Cadogan Developments, Ltd., [1930] 1 
Ch. 479 ; 99 L. J. Ch. 274 ; 112 L. T. 620. 

97. Add. Annotatiort : — Refd. Postmastci-lieriej'al 
V. Birmingham Corpn., fl930| I iv. B. 0(). 

137. Add. Annotation: — Apld. A.-G. & Public 
Trustee v. Woolwich Metropolitan Borough 
Council (1929), 93 J. P. 173. 


PART I. SECT 1. SUB-SEOT. 1. 

10 1. Onet a highway always a high- 
way.]— A highway once laid out & 
recorded, the publlo acquire permanent 
rights In it, which are unaflected by 
non -user. — leBlanc v. Saulnieti, 
[1934] 4 D. h. R. 109 8 M. P. R. 20.— 

CAN. 


PART I. SECT. 1, SUB-SECT. 3. 

45 i. Cul-de-sac.] — Scavon^ng may 
ot be sufficient evidence that a cue- 
e-$ac is a public highway. --^J atin' 
IRANATH BAKAT V. UaLCU^A 

1930), I. L. R. 58 Calc. 1124.— IN0. 
PART I. SECT. 1, SUB-SECT. 4. 
sk. Beligious proce 83 i<m.]—ThoT 0 is 

15 


a rifflit in every community to take 
a relisrloiiH procession, with its appro- 
priate ob8ervan(‘eB, along a highway. 
This is an inherent right & does not 
depend on the proof of any oustofi or 
long -established practice. — MUiIAM- 
MAD .lALiL Khan v. Ram NA'ra Khan 
(1930), I. L. R. 43 AlL—mD. 
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187ft, ,] — A.-G. & FtJBUO Teusteh 

V . Woolwich Metropolitan Bobohoh 
Council, No. 061a, post, 

146, Add, Annotation : — Apld, A.-G. & Public 
Trustee v, Woolwich Metropolitan Borough 
Council (1029), 93 J. P. 173. 

164a. Whether public highway — Claim of dedica- 
tion.] — Pltfs. claimed a declaration that a 
way over deft/s land was a public highway 
for vehicular traffic up to a certain point 
& for foot traffic from that point to Oock- 
ington Church on the ground that dedication 
should be presumed from evidence of un- 
interrupted use by the public throughout 
living memory & from evidence of reputation. 
The church was surrounded by deft.'s 
grounds, &, apart from a private path from 
his grounds, there was no access to the 
church except by the way in question, 
IJeft. admitted that there was a church way 
for parishioners along the way, but he denied 
that there was any public right of way. 
Since 1774 the title to the property had been 
such that thejowners could, if so minded, have 
dedicated the way to the public. The free- 
hold of the church was in the incumbent it 
had fulfilled all the functions of a parish • 


church, but na«person had a right to enter it 
without the permission of the vicar & church- 
wardens when it was not open for Divine 
service. The ct. found that apart from 
parishioners comparatively few persons had 
visited the church until abotit 1890, but 
since the War large numbers of persons 
had done so by the way in question ^ no 
one had ever been turned bock. Owing 
to the increased use of the way notices were 
put up that visitors must keep to the path 
& not pick the flowers & that there would be 
no admission through the gate after 6 p.m. 
There was also a notice No thoroughfare 
except to the church.'" In 1923 annoyance 
from visitors began & the gate was ordered 
to be locked after dusk, but no complaint 
was ever made, though some persons were 
actually prevented from going along the way 
to the church : — Held : on the evidence, the 
use of the way could properly bo explained 
as having taken place by permission, So there 
was no reason why the ct. should presume 
from that use dedication to the public, & 
therefore the action faded. — A.-G. v, Mal- 
LOCK (1931), 146 L. T. 344 ; 48 T. L, H. 107 ; 
30 L. G. R. 141. 


Part II. — Highway Statutes, Areas and Authorities. 

Sect. 2.— HIGHWAY AREAS AND AUTHORITIES (p. 279). 

See, now. Local Government Act, 1929 (c. 17), 88. 29-45. 


Part III. — Origin and Proof of Highways. 


177. Add, Annotations: — As to (2) Consd. Williams- 
Ellis V , epbb, [1935] 1 K. B. 310. Refd. 
Merstham Manor, Ltd. v. Coulsdon So Pxirley 
Urban District Council, [1937] 2 K. B. 77. 

178, Add, Annotations : — As to (2) Retd. Stoney v. 
Eastbourne R. D. C. So Devonshire (1925). 90 

J, P. 133; Williams-Ellis v. Cobb, [1935] 1 

K. B. 310. 

181. Add, Annotation: — As to (2) Refd. Williams- 
Ellis V. Cobb, [1935] 1 K, B. 810. 

187. Add, Annotations : — Refd. Stoney v, East- 
bourne R. D. 0, So Devonshire (1925). 90 

J, P, 67; Williams-Ellis r, Cobb, [3935] 1 

K. B. 310, 

189. Add, Annotations : — As to (1) Consd. A.-G. v. 
Tasker (1928), 92 J. P. 167 ; A.-G. v. Man 
Chester Corpn. (1930), 46 T. L. R. 629. FoUd. 
Williams-Ellis v, Cobb. [1935] 1 K. B. 310. 
As to (2) Consd. Merstham Manor, Ltd. v. 


Coulsdon & Purley Urban District Council, 
[1937] 2 K. B. 77. 

194. Add, Annotations : — As to {1) Consd. A.-G. v, 
Manchester Corpn., [1931] 1 Ch. 254. As 
to (2) Consd. Williams-Ellis v. Cobb, [1936] 1 
K, B. 310. Refd. A.-G. v, Mallock (1931), 48 
T. L. R, 107 ; Merstham Manor, Ltd. v. 
Coulsdon & Purley Urban District Council, 
[1937] 2 K. B. 77. 

196. Add, Annotation : — As to (2) Refd. Layzell v, 
Thompsoq (1926), 43 T. L, R. 68. 

201a. No legal presumption from long user.] — 
Williams-Ellis w. Cobb, No. 52a, ante, 

212. After this case add 

Erection of notices.] — See Rights of Way 
Act, 1932 (c, 46), 8, 1 (3). 

216. Add, Annotations : — Consd. Stoney v, East- 
bourne B. D. C. So Devonshire (1925). 90 

J. P. 133 ; Williams-Ellis v, Cobb, [1935] 1 

K. B. 810, 


PART 1. SECT. 5, SUB-SECT, 1. 

si. Street declared residmHdl — Effect,] 
^Once a street has been declared 
residential by the municipality under 
Ontario Municipal Act the owner of a 
building thereon may not oondnot an 
undertaking business on the premises. 
— St. Cathabikes v. Huts®, fl935] 4 
D. L. R. 732; revsd,, 11936) 2 D. L, R. 
453.~*-CAN. 


PART I. S9CT. 6. SUB-SECT. 2, 

tft. By Oovemment survey — Prevails 


against previous possession ,] — Mount- 
JOT V, It. (1861), I E. & A. 439.— CAN 

PART III. SECT. 1. 

r i. A — Point Abino 

Ass’n, V, Bkrtib township, (1927) 
4 D. L. R. 608 ; 61 O. L. R. 120 : nffd,, 
1928) 9 D. L. R. 81 ; 61 O. L. R. 610. 
—CAN. 

PART III. SECT. 2, SUB-SECT. 2. 

906 vl, — — Crown paienU imtrd in 
acoordmee with plan showing highwii^,) 


— Edmonton Town v. Brown & 
Curry (l 893), 1 Terr. L. H. 464.~~CAN. 

206 vll. .) — Re PETKB8, [19313 

8 D. L. R. 89.— CAN. 

PART lU. SE0T,.2. SUB-SECT. 

218 11. .)--Beld: no 

presumption of dedioatlou'^from user 
by the public oould.^ made against an 
owner who was In fimt out of possesion 
or control ; to Justify such presumption 
it must be shown that thei^ was some 
period during whioh the owner could 
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2t9t Add. AnTtotaUom: — As to (1) Reld.Stoiteyt). 

B. 0. &; Devonshire (1926). 96 
L. J. Oh. 312 ; WilHams-EUis v. Oobb, [1936] 
1 K. B. 810. 

236. Add, Annotation : — As to (1) Oonsd. Symes 
& Jaywick Assocn. Properties, Ltd. v, Essex 
Bivers Catchment Board, [1936] 2 AH E. R. 
651. 

247a* — w- Land in settlement during living 
memory.] — ^Wuxiams-Elus v. Cobb, No. 62a, 
ante, 

261. CUationa : — ^Por “L. R. 3 Exch. 316’* read 
L. R. 2 Exoh. 310.” 

Add, Annotations: — As to (1) Consd. Stoaey 
V. Eastbourne R. D. C. &> Devonshire (1925). 
90 J, P. 133 ; Williams- Ellis v, Oobb, [1035] 
1 K. B. 310. As to (2) Refd, Dee Con- 
servancy Board v, McConnell, [1928] 2 K. B. 
169 ; Blnndy, Clark & Co. v, London & 
North Eastern Railway (1931), 100 L. J. 
K. B. 401. Generally, Refd. Stoney v, East- 
bourne R, D. C. & Devonshire (1925), 90 
J. P. 67. 

256. Add, Annotation : — As to (2) Consd. Williams- 
Ellis V, Oobb, [1935] 1 K. B. 310. 

263a. .] — Where nothing is known about a 

way except that it is used, the origin of the 
way is to be found in the user ; & in such a 
case the user raises a legal presumption of 
dedication. 

Upon proof that a path had been used 
by the public on foot & on horseback as of 
right during the period of living memory & 
that such right was reputed to exist there- 
tofore back to the early part of last century : 
— Held : the path was dedicated to the public 
as a bridleway at or about the commencement 
of, or prior to the commencement of, last 
century. — A,-G. v. Tasker (1928), 92 J. P. 
167. 

266. Add, Annotation : — Refd. Merstham Manor, 
Ltd. V. Ooulsdon & Purley Urban District 
CouncH, [1937] 2 K. B. 77. 

270. Add, Annotation : — Refd. Williams-Ellis v, 
Cobb, [1935] 1 K. B. 310. 

270a. Motive of user immaterial.] — Hue v . 
Whiteley, No. 298a, post: 

274a. Reputed to exist for over one hundred 

years.] — A.-G. v. Tasker, No. 263a, ante, 

278. After this case add 

Statutory periods.] — See Rights of Way Act, 
1932 (c. 45), s. 1 (1), (2). 


278a. “ Actual enjoyment.”]— The public 

had for forty years used a roadway at C. Aj, 
though there was some evidence of people 
being stopped or turned away, it was clear 
that in the majority of cases it had been used 
as a pubUc highway without challenge. The 
owner had acquiesced in its inclusion in a 
town planning scheme as a public highway. 
No notice had been placed upon the way or 
served upon the local authority. No fence 
or gate had been erected to pj*event its use 
before the end of 1934, & it was the removal of 
a fence or gateway then erected that was 
complained of in this case as an act of tres- 
pass ; — Held: (1) upon the evidence, the 
roadway had been dedicated & used as a 
public highway ; (2) “ actually enjoyed by 
the public as of right ” in Rights of Way Act, 
1932 (c. 45), s. 1 (1), means actually enjoyed 
by the public as of right, & the exercise of 
such right has been actually suffered by the 
owner for the period of 20 years ; (3) “ as 
of right ” in the same sub-sect, means in the 
exercise of a right vested in the public & not 
by permission of the owner from time to time 
given ; (4) “ without interruption ” in the 
same sub-sect, means without actual & 
physical stopping of the enjoyment of the 
right ; (5) defts. were entitled under Public 
Authorities Protection Act, 1893 (c. 61), 
s. 1 (6), to costs to be taxed between solr. & 
client.— Merstham Manor, Ltd. v, Couls- 
DON & Purley Urban District Council, 
I193712K.B.77; [1930] 2 All E. R. 422 ; 106 
L. J. K. B. 603 ; 100 J. P. 381 ; 62 T. L. R. 
516 ; 80 Sol. Jo. 615 ; 31 L. G. R. 356. 

278b. “As of right.”] — ^M erstham Manor, 

Ltd. V, CouLSDON PuRiiEY Urban Dis- 
trict Council, No. 278a, ante, 

278c. — — “ Without Interruption.”] — Merstham 
Manor, Ltd. v, Coulsdon & Purley Urban 
District Councu>., No. 278a, ante, 

285, Add. Annotations : — As to (1) Dlstd. Hue v, 
Whitelqy, [1929] 1 Ch. 440. Refd. Stoney v, 
Eastbourne R. C. & Devonshire (1926), 95 
L. J. Ch. 312 ; A.-G. v. Mallock (1931), 48 
T. L. R. 107 ; Williams-Ellis v, Cobb, [1935] 
1 K. B. 310. As to (2) Consd. Trafford v. 
Thrower (1929), 45 T. L. R. 502. 

298. Add, Annotations : — As to (2) Refd. Williams- 
Ellis V, Cobb, [1936] 1 K, B. 310. Generally, 
Refd. Boultwood v, Paignton U. D. C. (1928), 
92 J. P. 98. 


have taken action to exclude the public. 
— ^A.-O. V, DlTNaJDIN, 11929J N. Z. L. R. 
261.— N.Z, 


PART m. SECT. 2, SUB-SECT. 4.-- 
B. (a). 

257 jd. -.1— In an action of 

trcspaiM. deft, allowed a public right of 
way aoroas pltfs.* land : — Held : the 
evidence as to tmlntemiPtod public 
uftor of the alleged road for a period 
coextonelve with the memory of wit- 
nesses, along with other circumstances 
In evidence, Justified a finding of docUoa- 
tion.— EmTON V. Creblman, [1931] 
8. 0. U, 221 ; I n. L. R. 733 ; aifo., 
tl930] 4 D. L. n. 43.— CAN. 


PART HI. SECT. 2. TSUB-SECT. 4.- 
B. (0). 

td. jCatie le$8 than prescribed minim/um 
wtM of private atreets^No dedication 


inferred,] — Cxrprt Import C5o„ Ltb. 
V, Beath & Co., Ltd., [1927) N, Z. 
L. R. 37.— N.Z. 

sf. Track leading to foreshore ,] — ^A 
proprietor, who owmed tbo foreshore 
ex adverao of his lands, brought an 
action of declarator that there existed 
no right of way over a track about a 
quarter of a mile in length loading 
from a public road to the foreshores 
The track was held to have been part 
of a road extending to the foreshoni 
which became a public road in 1819. 
but which ceased to be maintained at 
public expense in 1 836. It was Proved 
that from 1865 to 1934, when the 
proprietor first attempted to close the 
track, It. had been used by the public 
as an access to the toroshore tor tne 
* ^ athii»g & recreation. The 


been at one time a public roiui. the 
foreshore at its termliiUH had acQui7H‘d 
the character of a public i>]a(c wni(di 
it had never lost; & furl luu* that, 
even if it w»ih not esteldishcd that thi'i 
track had over been part of a puhJio 
road, tbo resort by the \tuhhv to the 
foreshore for recreation had in/nlc tne 
foreshore a public place prioT' to 18.14, 
when the rin^scriptivci period he^an . 
(2) the extent of the putilie use of the 
track througiioiit the preseriptive 
t>eriod vva.s consistent, not with 
tolerance by the ])roprietor, hut with 
the assertion of a right by the 

^’^Ophiion, prr Lord Honoriefp, that 
a inihlic road could not lose its 
chu racier os such merely by failure pn 
t,h(i part of the road authority to 
inaiutain it & without resort by em 
to the statutory procedure for closing 
...—Bute (Marquis) v, M'Kirdy & 
M'Miixan, [1937] 8. 0. 93.— SCOT. 
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298a. Paths JoinliiK existing high- 

ways.] — Evidence of long public user, as of 
right, of e* pathway or roadway for the 
purpose of passing from one public place to 
another, is not the less ground for inferring 
dedication because recreation may have 
been the sole motive of. such user. 

H. & W. were neighbouring freeholders, & 
the sites of their properties originally formed 
part of the D. estate. The property of H. 
was ormnally let on a long lease in 1878 
to one G., together with a right of way over 
a rough road, of the nature or a timber road, 
leading up from the London Hoad towards 
the property Sc past the property to Box 
Hill, In 1916 H. acquired the freehold of 
the property, & took a conveyance of the 
roadway in 1924. W., without the consent 

of H., opened a small gate for pedestrians in 
the boundary fence. In the action H. 
claimed a declaration that he was the free- 
holder of the said roadway & an injunction 
to restrain W. from trespassing thereon. 
Evidence was given of public user between 
Box Hill Sc the London Road for purposes 
of pleasure : — Held : the evidence of public 
user led to a presumption that the land had 
been dedicated, & that the motive of such 
user was irrelevant.— Htns v. Whiteley, 
[1929] I Oh. 440 ; 98 L. J. Ch. 227 ; 140 
L. T. 531. 

310a. .] — A local authority acquired, in 1875, 

an area of land under its Act, in accordance 
with which it laid out streets Sc made im- 
provements in the area. But a plot of land 
included in the area was practically neglected 
for sixteen years. Sc was then handed over to 
the local authority’s Parks Committee for 
use as an open space Sc was drained Sc 
gravelled. Later, a fountain & certain 
structures were erected on the plot. Sc the 
public used the plot freely Sc continuously. 
In or about 1928 the local authority wished 
to build a tuberculosis dispensary Sc offices 
on the plot, Sc the Minister of Health approved 
its appropriation for that purpose. In an 
action by the Attorney-General on relation 
for an injunction to restrain the local 
authority from building so as to interfere 
with the right of user & enjoyment of the 
plot by the public : — Held : the public had 
not acquired by user a public right of way 
over the plot ; the public rights over the 
plot were general Sc to some extent pre- 
carious, Sc could be destroyed under Public 
Health Acts (Amendment) Act, 1907 (c. 63), 
8. 95. — A.-G. V. Manchbsteb Oorpn., [19311 
1 Ch. 254 ; 100 L. J. Ch. 33 ; 144 L. T. 112 ; 
40 T. L. R. 029 ; 28 L. G. R. 634. 

jT^tation : — ^Refd. Williams -Ellis v. Cobb, [1935] 1 K. B. 

811a. Faotpatb along sea cliff.]— Where there was 
evidence of the uaer by the public of a 
footpath tdong a sea cliff for some distance 
when its direction continued on a line slanting 
inland, Sc during the course of some twenty 


years, owing to erosion by the sea, the foot- 
path so used had receded about twenty or 
thirty feet inland, though the ot. was always 
alow to infer the dedication of a public right 
of way along a sea cliff, such a dedication 
could be here inferred, having regard to the 
fact that part of the footpath did not run along 
the sea cliff, Sc no objection to its user had 
been made by the owner of the land over 
which the footpath continued after leaving 
the sea cliff. Pltfs. having claimed that 
there was no public right of way over a strip 
of land under a portion of a fence removed 
by defts. : — Held : the public had wandered 
from the original right of way over the land 
of pltfs. when it was in the hands of their 
predecessor in title Sc was derelict, but the 
user of the new way by the public had never 
been acquiesced in, & there had never been 
a dedication of it to the public use, Sc pltfs. 
wore entitled to a declaration that there was 
no such public right of way. — ^Boultwood v. 
Paignton Urban District Council (1928), 
92 J. P. 98. 

313a. Road leading to seashore.] — Williams -Ellis 
V. Cobb, No. 52a, ante, 

322a. User by sufferance.] — Deft, council 

claimed that there was a public footpath 
over pltf.’s park. On a plan attached to 
an inclosure award of 1810 no such public 
footpath was set out, Sc since that time down 
to 1901 the park had been in settlement with 
no one capable of dedicating a right of way 
to the public. The alleged footpath led from 
the public road over part of the carriage 
drive to the hall, Sc then turned off through 
the park, leading to only three farms Sc three 
or four cottages. Sc by its use a distance of 
about sixty-four yards was saved. There 
was no evidence of dedication. Sc the evidence 
of user was by the occupants of the farms Sc 
cottages Sc their friends : — Held : the proof 
of unmterrupted user was no more than evi- 
dence from which the ct, could infer that 
at some time the owner of the soil tad 
dedicated the path to the public of which 
there was no evidence, Sc the evidence of user 
was user by sufferance only since 1816, before 
which no such public footpath was shown to 
exist. — Fenwick v. Huntingdon Rural 
District Council (1928), 92 J, P. 41. 

329a. .] — Boultwood v. Paignton 

Urban District Council, No. 311a, ante. 

333. Add. Annotation : — Refd. Hillen v, I. 0, I. 
(Alkali), Ltd., [1934] 1 K. B. 456. 

355a. .] — The pui'chaser of land sold 

“ subject to rights of way,” after an un- 
suspected right of way had been established 
on behalf of the public, brought an action 
against the venior for breach of the implied 
covenants expressed by his having conveyed 
as ” beneficial owner.” The vendor’s cove- 
nant being qualified, the question turned 
upon whether there had been dedication of 
the right subsequently to 1782, the date of 


PART III. SECT. 2, SUB-SECT. 4.—- 
B. (d). 

817 «. •, I— Where a person has 

ppsso^ry rhrhts over a piece of land, 
^e title to the land being vested In 
Govt., another person may establish 
a right of access to a tomb erooted on 
snoh iemd Sc to worship there, Suoh 
a right must have been openly enjoyed 


without leave, stealth, or force for a 
length ot time which suggests originally 
an agreement or usage that has become 
a customary law of the place in respect 
of the persons or things In which It Is 
oonoerued. But the establishment of 
such right only does not Include the 
right to erect substantial structures 
over Sc round the tomb which would 
bo an Infringement of the possessory 

18 


rights of Its owner. — DAWSoy 
Rotjuae Zamani Begum (Prinoi 
(1928). I. L. R. 6 Ran. 466.—- IND. 

PART III. SECT. 2, SUB-SECT. 4.— 

^ U (•). 

se, RigM to ohetrucl — Locus in quo 
conveyed wUh adjoining property ,] — 
Lbart V. Armstrong (i860), 12 

N. B. R. (1 Han.) 22.— CAN. 



the last purchase for value by those through 
whom the vendor claimed. Pltf. produced 
two tithe maps, made respectively in 1802 & 
1840, in neither of which was the right of 
way marked : — Held : the tithe maps were 
made for a special purpose, & not for the pur- 
pose of showing public or private rights other 
than as regards tithe ; they wore not, there- 
fore, primd facie evidence enabling pltf. to 
contend that the dedication was at a subse- 
quent date, so as to shift upon deft, the onus 
of proving that the dedication was prior to 
1782. — Stone Y v, Eastbourne Bural 
Council, [1927] 1 Ch. 367 ; 9,5 L. J. Oh. 312 ; 
136 L. T. 281 ; 90 J. P. 173 ; 70 Sol. Jo. 690 ; 
24 L. G. R. 338, O. A 

Anfiotation : — Consd. WlUiama-Ellis v. Cobb, [1935] 1 K. B- 
310. 

355b. ,] — A tithe map & award produced 

from the proper custody may, in cases in 
which the question is whether a highway was 
dedicated to the public before or after 
M^. 20, 1836, be used in conjunction with 
evidence of uninterrupted public user 


VoL XXVl.^Highways. Cases 865a— eic. 

throughout living memory as evidence, 
(1) that there was at the date of the award 
a carriage-way along the line shown on the 
map, (2) of reputation that the way so 
shown had by the date of the award been 
dedicated to the public. — A.-G. (Pkvers- 
ham’8 (Earl) Trustees) v. Stokeslby 
Bubal District Council (1928), 26 L. G. B. 
440. 

356. Add. Annotation -Refd. Layzell v. Thomp- 
son (1927), 137 L. T. 106 

357. After this case add : — 

Deposited with council. Bights of 
Way Act, 1932 (c. 45), s. 1 (4). 

361. Add. Annotation: — As to (1) Distd. Great 
Wcjstem By. t?, Monmouthshire County 
OouncU (1929), 94 J. P. 6. 

390a. Persons going tb church.]— A.-G. v. 

Mallock, No. 164a, ante. 

407. Add. Annotations : — Consd. Marsliall v. Black- 
pool Oorpn., [1933J 2 K. B. 339. Refd. 
Williams-Ellis v. Cobb, [1935] 1 K. B. 310. 


Part IV. — Width of Highways. 

443a. .] — Stillwell v. New Windsor 476. Add. Amiotation : — Refd. Liddle v. North 

Corpn., No. 616a, post. Riding of Yorkshire County Council, [1934] 

454. Add. Annotation: — Refd. Ilarper v. Haden i61._ 

& Sons (1932), 102 L. J. Ch. 6. 


Part V. — Rights in Connection with Highways. 


486. Add. Annotation : — Refd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

491. Add. Annotation Consd. Liddle v. North 
Biding of Yorkshire County Council, [1931] 
2 K. B. 101. 

492. Add. Annotation: — Consd. Liddle v. North 
Biding of Yorkshii’e County Council, [1934] 
2 K. B. 101. 

494. Add. Annotaiion : — Consd. Liddle v. North 
Biding of Yorkshire County Council, [1934] 
2 K. B. 101. 

496. Add. Annotatioyi : — Consd. Liddle v. North 
Biding of Yorkshire County Council, [1934] 
2 K. B. 101. 

546. Add. Annotation : — Expld. Spillers, Ltd. v. 
Cardiff Assessment Committee & Cardiff 
Revenue Officer, [1931] 2 K. B. 21, 

587. Add. Annotations: — Distd. Curtis v. Geeves 
(1930), 143 L. T. 48. Consd. Marshall v. 
Blackpool Corpn., [1933] 2 K. B. 339. 


588. Add. Annotation : — As to (2) Consd. Grant v. 
Derwent, [1929] 1 Ch. 390. 

597. Add. Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 

601. Add. Annotaiion : — Refd. West Midlands Joint 
Electricity Authority v. Pitt, Minister of 
Transport v. Pitt (1932), 96 J. P. 159. 

605a. .] — Stillwell v. New Windsor 

Corpn., No. 616a, post. 

607. Add. Annotations: — Consd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. Refd. Noble v. Harrison, 
[1920] 2 K. B. 332, 

608. Add. Annotation: — Consd. Port of liondoii 
Authority v, Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

616. Add. Annotations : — Consd. Port of Loudon 
Authority v. Canvey Island Ooitu’s. {1931). 
101 L. J. Ch. 63. Apld. StilUvell Windsor 
Corpn. (1932), 76 Sol. Jo. 433. 


PART III. SECT. 2, SUB-SECT. 7. 

404 i. Non-ueer by public .] — BrnnsH 
Columbia Hop Go., Ltd. District 
OP KentJ1925] 3 D. L. R, 171 ; [1926] 
2 W. W. R. 31,— CAN. 

PART III. SECT. 3. 

484 i. Complianoe with statutory 
reQuiremerUs — Failure of commissioners 
to file return of layino out — iMvina out 
not invalidated.] — Brown v. MoEjcel 
(1841), 1 Kerr, 311.— CAN, 


_ -R, V. Roy, 

Ex p. Duguknnb, [1931] 4 D. L. R. 
748 ; 3 M. P. R. 104.— CAN. 

8W. Reservation in Crmvv gi'ants,]— 
In ail grants under Public Lands Act , 
R, S. O., 1927. there is reserved to 
the Crown .5 i)er cent, of the lands for 
purposes of roads. — C rane Lumber 
C o. V. Brisson, [1930] 3 D. L. R. 711 : 
O. R. 457.— CAN. 


PART V. SECT. 1, SUB-SECT, 1, 

481 i. Riahi to walk in carriage-way-" 
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I Extent of liahility 
foot 


render the wtty sbio 
Bellino V. Haaulton 
O. L. R. 318.— CAN, 


for vehicles. — 
City (1902), 3 


PART V. SECT. 1. SUB-SECT. 2. 

si, .] — Hasan «. 

Zaman (1924), 41 T. L. R, 88.— IND. 
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616a* Trees.J^As owner of a house at C., 

which was bounded on the west A north by 
public hi^ways known as Mill lane & St. 
Andrew’s Road respectively, pltf. claimed the 
property in certain polled lime trees, proved 
to be about 110 years old, standing along the 
edge of the footpaths on the eastern & 
southern sides of those two highways. 
Pltf. having refused to comply with defts.* 
notice to remove the trees on the ground that 
they were dangerous & obstructions to traffic 
& defts. having, in consequence of her refusal, 
themselves removed three of the trees in St. 
Andrew’s Road, pltf. brought tins action, by 
which she claimed an injunction to restrain 
defts. from removing the remaining trees 
& for certain other relief. She claimed that 
the trees had been planted before the dedica- 
tion of the roa(te as public highways, & that 
there had been excepted from such dedication 
the portions of the roads in which the trees 
were planted. There was no evidence of 
such restricted dedication as pltf. asserted, 
but, on the contrary, evidence that the trees 
in both roads were planted in areas over 
which, as ancient highways, the public had 
rights of passage. It was proved that some 
of the trees were, through disease & decay, 
so unstable as to be an immediate danger to 
the public & a nuisance to the highway, 
that others tlireatened to become a similar 
danger at short notice, & that the rest, includ- 
ing the three trees which defts. had removed, 
were a danger to traiTic A a nuisance. On 
Aug. 16, 1920, the boundary of the borough 
of New Windsor was altered so as to include 
the parish of C. (Without), A it was admitted 
that the two roads wore highways repairable 
by the inhabitants at large ; — field : (1) the 
roads were ancient highways upon which, 
after dedication to the public use, the trees 
were planted ; (2) even assuming pltf. had 
property in the trees, defts. as to those trees 
which had been proved to be a nuisance t^o 
the highway, had not merely a right but a 
duty to remove them, as the remaining 
trees, they were entitled to remove them 
as being obstructions to the rights of the 
public over the entire width of the roads, 
which were not limited to the use of the 
carriageways ; t3) the trees, as being parts 
of the “ streets ” or as produce of the soil 


thereof, vested under I^ublie Health Act, 
1876, in A came uhder the contirol of defts. 
as th€v highway authority, with the result 
that pltf. was not in a position to complain, 
A her action failed. — Sm^LWEiIX v. New 
Windsor Cokpn., [1932] 2 Oh. 166 ; 101 
L. J. Ch. 342; 147 L. T. 806 ; 76 Sol. Jo. 438 ; 
30 L. G. R. 477. 

618. Add. Annotations ApW. A.-G. v. Hornsey 
B. 0. (1926), 43 T. L, R. 92. Consd. Port of 
London Authority v. Oanvey Island Oomrs. 
(1931), 101 L. J. Oh. 63. Retd. Grant v. 
Derwent, [1929] 1 Oh. 890. 

626a. Road built upon open arches.] — The vesting 
of a highway in a local authority as highway 
authority ihcludes, in addition to the surface 
of the road, the area of user,” i.e., so much 
of the soil A sub-structure as is necessary 
to enable the authority to perform its 
statutory duties of repair A maintenance of 
the highway. In a case where a public 
carriage road was built upon a raised viaduct 
resting upon open arches A descending to the 
ground level upon embankments : — Held : 
(1) vesting of the road included {a) the whole 
masonry A structure of the viaduct, together 
with such soil as it actually occupied, (6) the 
soil of the embankments; but* not (c) the 
soil lying beneath A between the arches of 
the viaduct. The local authority, however, 
was entitled to a right of access to the latter 
at all times for the purpose of inspection A 
maintenance ; (2) such right of access was 
not forfeited by laches or acquiescence on 
tlie part of the local authority where it was 
necessary to enable such authority to per- 
form its statutory duties. — Hertfordshire 
County Council v. Lea Sand, Ltd. (1933), 
98 J. P. 109 ; 32 L. G. R. 279. 

627. Add. Annotation: — Consd. Port oL Ix)ndon 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

634. Add, Annoiaiions : — Consd. Marshall v. Black- 
pool Corpn. (1932), 102 L. J. K. B. 91. Refd. 
Fresh Wharf, I^td. v. Nicholson’s Wharves, 
Ltd. (1935), 79 Sol. Jo. 479. 

637. Add. Annotation : — Mentd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
A Sons (No. 2) (1920), 04 J. P. 10. 

641a. .} — Applt. was convicted of driving 

a motor car across the pavement in Tbread- 


PART V. SECT. 2, SUB-SECT, 8, 

616 iv. .]~In the United Pro- 

vinces all public Btroete are vested in 
the municipality by statute. The 
Municipal Board sanctioned the 
erf^ction of a portico resting: upon 
pillars standing on the footpath . Pltf. , 
who wa-s. subject to the statutory 
rights of the municipality, t,be owner 
of the soil of the highway, claimed a 
mandatory injunction ordering its 
demolition Sc damages, basing his 
action upon a trespass tb his property 
in the land : — jffeld : although the 
municipality under the statute took 
on^ a restricted interest in the street 
Sufficient to sofe^^rd Its use as a 
highway, they had power to sanction 
the erection of the portico, Sc pltf. 
had no right of action in trespass. 
The ct. expressed no opinion as to 
pltf. 8 right to complain of the portico 
08 a nuisance in a properly constituted 
action. — Sewai Jaipuii v. Abjun Lal, 
n9»7] 4 B. R. 5 ; 81 Sol. Jo. 763, 

Jr. O.—— IND, 

n 1 . Under Town Planning ^ Develoj}"- 
meni Act, 1920.}— A piece of land, 
oonaprlalng about 14^000 aoree, situated 


In a farming dlatrlct. within the 
boundaries of a district council area, 
was subdivided by the o\nier into 
twelve lot‘ 1 . A plan was deposited 
in the Lands Titles Registration Office, 
Sc showed certain private roads which 
were mjtrked ** private mad« to be 
vested in ” the owner //cW ; ibe 
fee-siinplo of these roads did not 
vest by virtue of Town Planning Sc 
Development Act, 1920, In the district 
council. — Loxton Disteict Council 
r. Bruce. (19271 8. A. 8. K. 463.— 


PART V. SECT. 8, SUB-SECT. 1. 

636 i. From any part of land. )- 

Where land is descrlMd In a grant a 
abutting on a road the grange ma 
opmo upon the road from any part t 
the premises Sc the grantor is estoppei 
from denying the existence of th 
^ad . — UAJLnomiE Land Co., Ltd. t 
Bearoe (1933), 6 M. P. R. 399.— OAJS 
•d. Interference with right Paa 
e^ers waiting for cars— A^insonee. p- 
BunuKR V. Nova Sootia L. A P, Co. 

b. R. 680 ; I M. P. R, 407 


•0. Effect of Municipal Act, R.S.O 
1027.1 — At common law an owner of 
land was entitled to access to an 
adjoining public highway at any point 
at which his land actually touched 
such highway, for any kind of traffic 
which was necessary for the reasonable 
enjoyment of his premises & which 
would not, as ho proposed to conduct 
It, cause a substantial nuisance, A 
municipal authority, in the absence 
of on express right to the contrary» was 
not entitled to deprive him of the full 
enjoyment of such right. But in 
Ontario Municipal Act, K. S. O., 1927, 
& Local Improvement Act, R. S. O,, 
1927, have created an Intorferenoe with 
such common law rights.— Toronto 
Transportation Commission v. Swan- 
sea Village Oorpn., [1936] a. C, R. 
455 ; 3 D. L. R. 6l9.— CAN. 

sf. Extent of right .] — An adjoining 
landowner cannot compel a muni- 
cipality to permit a change in the level 
of the sidewalk in front of his land to 
make It suitable for the purpose for 
which he proposes to use his land. — 
T. T. O. V. Swansea, [19361 3 D. L, R. 
619.— CAN. 
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Str^, contrary to City Police Act, i 
1^9 (o. xciv.), 8. 36 (7), which provides thcd^, 
Every pergK)ii who shall . . , draw or drive 
any cart or carriage . , . so that it can stand 
across or upon any footway/* shall be guilty 
of an offence. Xle drove across the pave- 
ment into a courtyard forming part of the 
premises of the National Provincial Bank, 
there being no evidence of any other ?T»«=NRn« 
of access to the courtyard from the highway. 
The footway was not constructed to allow 
of vehicular traffic crossing itr & there was a 
kerb six inches high. There wore no pedes- 
trians on the footway at the time, & the 
right of passage by the public was not inter- 
fered with. Applt. was an employee of the 
bank authorised to drive the car into the 
courtyard. There was no evidence either 
as to the ownership of the footway or of any 
prior user of the courtyard for vehicular 
traffic : — Held : since access to the court- 
yard by vehicles was not shown to be 
essential to any user of the premises, the 
magistrate was entitled to convict. — Curtis 
r. Gbeves (1930), 143 L. T. 48; 94 J. P. 
71 ; 46 T. L. R. 187 ; 28 L. G. R. 103 ; 29 
Oox, O, C. 126, D. 0. 

Annotation : — Consd. Marahall v, Blackpool Oorpn., [19331 
2 K. B. 339. 


642a. Construction of communication for 

vehicles — Effect of local Act.] — ^By sect. 62 
of the Blackpool Improvement Act, 1879 ; 
“ Every person desirous of forming a com- 
munication for horses or vehicles across any 
footpath so as to afford access to any premises 
from a street shall first submit to the corpn. 
a plan of the proposed communication, show- 
ing where it will cut the footpath, & what 
provision (if any) is made for kerbing & for 
a paved crossing, & the dimensions & 
gradients of the necessary works, & after 
having obtained the sanction of the corpn. 
mav execute the works at his own expense 
under the supervision Sc to the satisfaction 
of the surveyor, & not otherwise, & if any 
person drives or permits or causes to be 
driven any horse or vehicle across any foot- 
way unless & until such a commun cation as 
aforesaid has been so made he shall be liable 
to a penalty not exceeding five pounds." 

Appits., proprietors of motor coaches, were 
owners of land bounded by a wall & abutting 
upon a street which wiis partly a footpath & 
partly a carriage-way. The footpath ran 
along the wall, & the carriage-way ran along 
the footpath. Applte., being minded to 
open a passage for vehicles from their land 
across the footpath & so into the carriage- 
way, submitted to resps. a plan of the pro- 
posed works in accordance with the above 
enactment, & applied to them to sanction 
the works. Reaps, found no fault with the 
proposed works as works, but they refused 
to sanction them, having ^gard to the safety 
of the jpublic & the convenience of pedestrians 
& vehicular traffic which might use the high- 
way : — Held : resps. were not authorised by 
the above sect, to take these matters intc 
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consideration In deciding whether to giVa 
their sanction to the proposed works ; tor 
the owner of land adjoining a highway has at 
common law a right of access to any part of 
the highway unless some statute has deprived 
him of the right, which sect. 02 of the Black- 
pool Improvement Act, 1879, did not pur- 
port to do. — Marshall v. Blacicpool Corpn., 
11935] A. 0. 10 ; 103 L. .T. K. B. 560 ; 151 
L. T. 280 ; 98 J. P. 370 : 50 T. I.. R, 483 ; 
78 Sol. Jo. 488 ; 32 1.. G. R. 329, H. L. 


645a. Restriction on development — Compensation.] 

Melksham Uhran District Coitncil v. 
Wiltshire County Ooungjc, [1937] 4 All 
E. K. 112, D. C. 


648. Add. Annotation Refd. Fresh Wharf, Ltd. 
V. Nicholson’s Wharves, Ltd. (1935), 79 Sol. 
Jo. 479. 


651. Add. Annotation As to (1) Rofd. Howard- 
Plandersu. Maldon Corpn. (1920), 135 L. T. (5. 

657. Add. Annotation : — As to (2) Consd. Howard- 
Flanders v. Maldon Corpn. (1926), 135 L. T. 6. 

661. Add. Annotation : — Dbtd. Witham Outfall 
Board v. Boston Corpn. (1920), 130 L. T. 750. 

664. Add. Annotation : — As to (2) Refd, Harper 
V. Haden&Sons, Ltd. (1932), 102 L. J. Ch. 0. 

665. Add. AnnotcUioti : — Apld. Holt Bros. & 
Whitford v. Ax bridge Rural District Council 
(1931), 95 J. P. 87. 

676. After this case add “ Grant void for 

uncertainty.] — See Constitutional Law, 
Vol. XL, p. 504, No. 037.’* 

756. Add. Annotation : — Apld. Powell Lane Manu- 
facturing Co. V. Putnam (1928), [1931] 2 
K. B. 305, n. 


757, Add. Annotation : — Consd. Race v. Post- 
master-General (1932), 146 L. T. 489. 

779a. Use of competing bridge.] — A statutory 

CO., formed for the purpose of building a bridge 
across the river Derwent, were empowered 
by their Act of Parliament to exact tolls 
from persons using the bridge, & the Act 
further provided that it should not be lawful 
for any person for hire or recompense to 
convey any other person, carriage, article or 
thing aci*oss the Derwent within one mile 
of the said bridge, with intent to evade pay- 
ment of tolls. Another bridge was built 
by a local authority within one mile of the 
co.’s bridge, & a co. owning motor omnibuses 
made use of the new bridge for the purpose 
of convoying passengers Sc goods across the 
river in motor omnibuses : — Held : the motor 
omnibus co. had not substituted as a means 
of taking persons & articles aemss the river 
some means of conveyance other than the 
co.'s bridge Sc had not, therefoiv', contra- 
vened the provisions of the statute, A: accord- 
ingly the proprietors of the old bridge were 
not entitled to an injunction rostj*ahiing the 
motor omnibus co. fixim conveying passengers 
& goods across the new bridge,— —LorTSOME 
Bridge Co. of Proprietors v. PJast York- 
siiiRE Motor Services, Ltd. (1933), 97 
J. P. 268; 3i L. G, K. 317, 


PART V. SECT. 4. 


r t, .J-— LonoE V, 

Mqnoton, [19361 4 D. L. R. 66 ; 10 
M. P. E. 4b ; 6 P. li. J. (Oan.) 3r.~^AN. 


• I, Orade of tdreet 

towered oausi/no New 

Wb8TS«N8Ter City Oorpn. r. Biua- 
HOUSS (1892), 20 S. O. R, 520.~0AN. 


Q n. Bircet closed by ayrcnacnl 

behueen municipality • <£: railway com- 
pany .} — The closing of a street under 
a iomt agreement betwoon a railway co. 
Sc a municipality wiU entitle an 
adjoining owner to damages. — 
froopRosiert Oo. V. London, [1936] 
4 D. L. R. 302.— OAN. 
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PART V. SECT. 5, SUB-SECT, 1. 

sf. /'moer of IntemaiimaX Bridge 
Com pun u — To regulate cluxrge&.\ — 
Canada Soutiiekn Ry. Co. v. Inti r- 
mational Bridge Co. (1883), 8 App. 
Cas. 723,— CAN. 
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Part VI.— Repair of Highways. 


786a* Increased burden ot traCBcJ — 

A road was constructed by pltf, corpn. under 
powers conferred by a private Act of 1875, 
which enacted that the road should be con- 
structed according to a certain specification 
^ that it should thereafter be maintained at 
pltfs/ expense. The road was completed in 
1878 as a waterbound macadamised road in 
accordance with the statutory requirements 
& was fully maintained by them for many 
years, but ultimately it deteriorated o\ving to 
the increase of traffic of a kind unknown in 
1878, & unless resort was had to tar-spraying, 
or to some similar modern expedient, the 
existing traffic would rapidly destroy the 
road: — Held: (1) pltfs. were liable to 
maintain the road in the condition in which 
it was completed in 1878, that liability 
still continued, notwithstanding the change of 
circumstances brought about by the increase 
of traffic ; (2) the obligation to maintain the 
road rested on pltfs. alone. — Manouester 
C oRPN. V. Audenbhaw Urban Council & 
Denton Urban Council, [1928] Oh. 763 ; 97 
L. J. Ch. 276 ; 139 L. T. 609; 92 T, P. 163 ; 
44 T. L, R. 628 ; 72 Sol. Jo. 452 ; 26 L. G. R. 
343, C. A. 

795a. Retuining wall Repair sufficient to support 
highway.] -A. -0. A Tayi.oh A Son, Ltd. 
Todmokdkn Bokough Council, [1937 j 4 
All E. JL r)S<s. 

797. Add, Annotation: — As fo (1) Consd. Reigate 
Oorpn. V, Surrey County Council, [1928] Ch. 
359. 

819. Add, Annotation: — As fo (1) Retd. Palmer 
Crone, [1927] 1 K. B. 804. 

834. Add. Annotation : — As to (1) Refd, Sldlion v. 
Epsom and Ewell Urban District Council, 
[1937] 1 K. H. 112. 

876. Add. Anyioiaiion : — Generally ^ Refd. Stoc.k- 
well V. Southgate Oorpn., [1936] 2 All E. R. 
1343. 


I 945. Add. Awnofofton -Consd. Garnett v, Pratl. 
I [1926] Ch, 897. 

951. Add. Annotation: — ^Apld. A.-G. A Public 
/ Trustee v. Woolwich Metropolitan Borough 
I Council (1029), 9S J, P. 17S, 

— J — Relators were trustees of two 

wills, A as such owned lands abutting upon 
a certain road in the Metropolitan Borough 
of W. By notices dated Peb. 14, 1928, the 
trustees were required to pay to defts. two 
sums amounting to £1,473 11s. 2d., being the 
estimated expenses of making up as a new 
street certain portions of the road upon which 
their lands respectively abutted. The A,-G, 
claimed a declaration that those portions of 
the road were highways repairable by the 
inhabitants at large, A relators as co-pltfs. 
claimed a declaration that those portions of 
the road were not “ new streets within 
Metropolis Management Acts, 1866 A 1862. 
Defts. contended that the road in question 
had not been dedicated to the public before 
Mar. 20, 1836, A was therefore not repairable 
by them. Further, they said that each of 
the portions of the road was in fact A in law 
a “ new street ” within Metropolis Manage- 
ment Acts, & that neither they nor their 
predecessors had at any time taken into 
charge or assumed the maintenance of the 
paving or roadway of the street of which the 
said portions of the road formed part : — 
Held : (1) on the evidence there was nothing 
to show that the road in question was any- 
thing else than a public highway repairable 
by the inhabitants at large. The fact that 
repairs had been done by private owners for 
their own benefit was no evidence of any 
liability on their part to repair rat tone 
tenures ; (2) neither of the portions of road 
in respect of which the claim arose con- 
stituted a “new street” within Metropolis 
Management Acts. — A.-G. & Public Trustee 
V, Woolwich Metropolitan Borough 


882. Add. Annoiaiioji : — Consd. 8tockwell v. South- 
gate Oorpn., [1936] 2 .All E, li. 1343. 

892. Add, Annotations: — As to (1) Apld. A,-G. v. 
Hornsey B. C, (1926), 43 T, L. R. 92. Refd. 
Reigate Corpn. v, Surrey Ooxmty Council 
[1928] Oh, 359. 


Council (1929), 93 J. P. 173 ; 27 L. G. R. 
700. 

997. Add, Annotation —Refd, A.-G. v. Hornsey 
B. C. (1926), 43 T. L. R. 92 
1002a. Walls & roof of tunnel.] — In 1823 a road 
was constructed as a private road by S., on. 


PART VI. SECT. 1. 

789 1. Revsd., 26 A. II. 43. 

789 ii. Every portion of 

road .] — A umolclpality is liable in 
dama^efi for an accident resulting from 
the breach of Its duty to keep ©very 
portion of a road in repair, that Is, in 
a lit condition to be travelled upon. — 
Rjca V, Munioipautv op Mi.nto, 
ri925] 3 D. L. n. 523 ; {19251 2 

W. W. B. 657 ; 35 Man. L. K. 190.— 
CAN. 

789 lii. . 3— Although 

every portion of a pubUo road roust 
be kept in repair by the municipality 
in which the road lies, the driver of a 
very heavy vehicle is not entitled to 
drive It to the extreme edge of a raised 
road built of earth In absolute reliance 
that it will not crumble. — Blaokie v, 
Munioipautv op Minjota, fl925) 4 
B. L. R. 1054; (1925} 3 W. W. R. 
CAN. 

PART VI. SECT. 5, SUB-SECT, 1. 

tg. LddbilUy of viMa^er^V iUage Act, 
jR,S,A, 1922 (c. 109), 8. 38.1 — Before 


a village can be held liable for damage 
1*68 ul ting from a defect In a road, it 
must be shown that the road is within 
one of the classes of roads specified 
in the above sect. — G keenaway t;. 
Oanauian Pacipio Ry. Oo., 11925] 
1 D. L. R. 992 ; [19251 1 W. W. R. 
667 ; 21 Alta. h. R. 331 ; varying, 
[1924] 4 D. h. R. 977 ; [1924] 3 

W. W. R. 498.— CAN. 

sd. Improved road — Under control of 
Minister — LiabilUy of adjoining owners. ] 
— When a municipal corpn. has passed 
a resolution placing under the control 
of the Minister of Roads the main- 
tenance & repairs of an Improved road, 
the costs tnourred by the corpn. are 
levied only on the properties whose 
owners are bound to maintain the road, 
if there la a byelaw then in force to that 
effect, notwithstanding the facts that 
the resolution of the corpn. was adopted 
years after the enactment of the bye- 
law & that the cost of Improvements 
made under the authority of the 
Minister was higher than anticipated 
by the ratepayers, when they petitioned 
for an improved road, & by the byelaw 
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describing the work & imposing the 
expense on certain interttsied land- 
owners. — L anotot V. St. Constant 
Corpn.. [1931] 8 . C. R. 614.— CAN. 

se. Unincorporated police village .] — 
The trustees of an unincorporated 
police village are under no duty to keep 
the sidowalks & highways in repair, & 
they are not therefore liable In damages 
to any one who Is Injured as a result of 
the non -repair of such sidewalks or 
highways. — Brooks v, Whyte. [1934] 
0. R. 55 ; 1 B. L. R. 463.— CAN. 


PART VI. SECT. 6, SUB-SECT, 2. 

§f. Covenant to “ repair **~--Recon‘ 
str action not inclvded.y^Held ; as a 
covenant to repair is not a covenant to 
make a new thing, & Inasmuch as to 
do what the suppliant now required of 
resp. would practically amoimt to 
reconstruction of the whole of said 
wall, such work did uot come within 


the moaning of ** repairs called for 
by the covenant in the contract. — 
St. John City v, R., [19321 3. 0. R. 
537 ; 2 B. L, R. 803 ; affg,, [1931] 
Ex, C. R. 188 .— can. 



through, & under his own land. In order j 
to make the road 8. tunnelled under an 
eneting footpath. In 1923 the road became 
a main road, pltfs., S.’s successors in title to 
the soil through which the tunnel was driven, 
being the road authority. In 1924 it became 
necessary to repair the walls & roof of the 
tunnel ••-—Held ; (1) the walls & roof of the 
tunnel either formed part el the highway or 
were necessary for its maintenance, & the 
costs of their repair were costs within Local 
Govt. Act, 1888 (c. 41), s. 11 (2), towards 
which defts. were bound to make an annual 
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payment; (2) even if S., havlllg fa 
tunnelled under an existing highwny# peCttiXiO 
liable ratiom nocumenii to repair the pait Of 
the tunnelled road under the highway, that 
liability did not descend to pltfs. under Local 
Govt. Act, 1888, 8. 97, because pltfs. werQ4ic>i^ 
only S.’s successors in title but also a high- 
way authority. — Reiqate Corpn. v. Surrey 
County Council, [1928] Ch. 359 ; 97 

L. J. Ch. 168 ; 138 L. T. 691 ; 92 J. P. 46 ; 
44 T. L. R. 308 ; 72 Sol. Jo, 154 ; 26 L. G. R. 
278. 


Part VII. — Enforcement of Duty to Repair. 

1053. Add. Annotation: — Retd. .V.-G. v. Hornsey I 1082. Citations: — For “ 2 8annd.” read “ 2 Wm. 
B. C. (1926), 43 T. L. B. 92. Saund.” For “ 18,5 R. B.” read “ 85 B. B.” 


Part VIII. — Powers, Duties and Liabilities of Highway 

Authorities. 


1146a. — Removal of footway,)— A municipal 
c.orf)n., in exiu-idse of its powers as bigliway 
authority under Public Health Act, 1875 
(c. 55), s. 149, widened a narrow street in the 
town by entirely 1 ‘emoving a raised Ac kerbed 
footway on one side, <fc throwing its site into 
the carriage-way without any notice tx.) or 
consent of the owner of the adjoining house 
& premises, who was also owner of one-half 
of the soil of the n.iad. The owner brought 
an action in the county ct. for a mandatory 
order to restore the footway, & for damages 
for injury to his prupei-ty. It was proved 
that the access to egress from the property 
through doors in a garden wall was rendered 
inconvenient & dangerous by the? removal of 
the footway, & the county ct. judge granted 
a mandatory injunction to defts. to restore 
the footway to a width of 1 ft. less than 


before: — Held: the county ct. judge had 
rightly directed himself in law, & there was 
evidence upon which he was entitled to find 
that the action of defts. in removing the foot- 
way was unreasonable & arbitrary, & it was 
not sufficient for the action to be bond fide ; 
& the order was properly made. — H oward- 
Plandebs V, Maldon Corpn. (1920), 135 
L. T. 6 ; 90 J. P. 97 ; 70 Sol. Jo. 544 ; 24 
L. G. B. 221, C. A. 

Annotation: — Eeid. Symes & Jay wick Association Pro* 
perties, LidL.r. Essex lUvers Catchment Board, [1936 J 2 
AU E. 11. 551. 

1164a. Duty to inspect trees — On private ground 
adjoining highway — Patent danger.] — Mackib 
V. Dumbartonshire County Council, 
WES'fERN District Committee (1927), 71 
Sol. Jo. 710 ; 91 J. P. Jo. 634, H. L. 


PART VII. SECT. 1. 

1006 ii. .] — Re R. v. Lambton 

(Ont.) (1926), 46 Gan. Grim. Gas. 13.~ 

CAN, 

PART VII. SECT. 2, SUB-SECT. 1, 

8k. Not suspended by provision of 
statiUory remedy.] — R. v. Town of 
Paris (1862), 12 C. P. 445.— CAN. 

PART VII. SECT. 2, SUB-SECT. 8.— B. 

1107 1. Neglect to repair after con- 
viction — Writ de nocumento amovendo.] 
— B. V. Portage la Prairie Rural 
Municipality (1905). 2 W. L. R. 141 ; 
10 Gan. Ortm. Cas. 125.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 1. 

b i. .1— Strong v. Akran 

(1913), 28 O. L. R. 106 : 4 O. W. N. 
765 ; 12 n. L, R. 44.— CAN. 

8m, No power to alienate part of old 
road,] — Chappus v. La Salle, [1927] 
3 D. L. B. 764 : 60 O. L, B. 664 ; ojfird.. 
[19281 2 D. L. K. 386 ; 62 0. L. R. 139. 
—CAN. 

PART Vm. SECT. 1» SUB-SECT. 2. 

f 1, 18 Viet. c. 100.1— 

Quebec North Shore Turnpiice 
Road Trustees v. Vezxna (1884), 
Oa«s, Dig. (2nd ed.) 738.-T-CAN. 


PART VIII. SECT. 1, SUB-SECT. 4. 

1164a i. Duty to inspect trees.] — A 
tree planted tn a dty highway fell 
upon a motor oar. The tree had long 
been in a decaying condition : — Held : 
the city corpn., having by bye-law 
assumed the duty of oaring for the trees 
planted upon the highway, wore liable 
for disohargtng that duty negligently. — 
Huestis V. City or Toronto, [1926] 
3 D. L. R. 142 ; 68 O. L. R. 648.— CAN. 


PART VIH. SECT. 1, SUB-SECT. 5. 

0 i. 8. P, Phbasey V. Edmonton 
(Alta.), [1927] 2 W. W. B. 445.— CAN. 

p (p. 389) i. .] — Pltf. slipped & 

fell when walking upon a granolithic 
sidewalk Sc was injured. Bor live or 
six days before tlds occurrence, the 
sidewalk at the point where she foil 
was covered with glare ice & was 
oonsequontly In a slippery & dangerous 
condition. Pltf .*0 injury waa not 
attributable to any lack of care on her 
part. The city authorities had knovp- 
fedgo of the dangerous oonditlon for 
five or six days before the accident & 
made no attempt to remove the 
danger fleW .• the city corpn. wci-o 
guilty of gross negligence '^Jhin 
Consolidated Municipal 

■ I 
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56 O. L. R. 451 ; revsg., [1924] 2 
D. L. R. 333.— CAN. 


p (p. 389) ii. Dangerous condition 

known to pedestrian .] — Where a person, 
who knows that a sidewalk is In a 
dangerous condition because of a pile 
of slipperj'^ snow thereon, deliberately 
makes use of it, instead of walking 
on the road as he has provionsly done, 
& thereby sustains Injuries, the maxim 
volenti non fit injuria is applicable. — 
Robinson v. Assiniboia Town-, [1927] 
3 D. L. R. 514; [1927] 2 W. VV. K. 
499 ; 21 Sank. L. R. 058.— CAN. 


p (p. 389) iii. [)(’ ttresaiou caused 

by permitting children io use sidewalk 
as slide — Gross negligence, 

V. Pembroke, [1929] 1 V. L. K. IJI. 

CAN. 

- (p. 38P) Iv. Exemption from 

lidhilitg except for gross 

McKek V. Gitv, 11929] 1 

D L. K. 65 ; [1928] 3 W. W. K. 561.- 

CAN. 

r (p. 389) V. Used by children as 

s/wftf.]— Maitland a. 1 >embroke (Out.), 
[1929] 1 IL L. R- 191.— CAN. 

so. Method adojited temporarily 
dangerous — Whether gross negligent 
Where Ice or icy snow covered the 
surface of a sldewiUk In a oitv & the 
method of removing it used by men 



Cases Il9la~l8l8. English anb Empire 

1191a. Ol^struotlon daring construction of 

now road.] — A corpn., in making a new road 
connecting two existing roads in the same 
straight line with a bndge across a ravine 
dividing them, pulled down an old wall which 
^ closed a cul de sac in which one of the roads 
terminated, partly oonstruc^d the new road 
& erected a wooden fence at the end, beyond 
which was the ravine. Plfcf. drove his car 
after dark down a public road leading straight 
into the new road under construction, & not 
seeing the ience in time, which had no red 
lamp or other warning of danger upon it, 
was not watched, drove through it & fell 
with his car into the ravine, sustfldning serious 
personal injury damage to the car ; — 
ffeld ? the corpn* being in occupation of the 
land under construction as a new road, pltf. 
was not a trespasser upon private property, 
but an invitee, to whom they owed a duty 
to warn of any hidden danger ; the unlighted 
fence was in the circumstances a concealed 
trap, &, pltf. not being guilty of contributory 
negligence, defts. were liable to him in 
damages for negligence. — Oldham v. Shef- 
field OoRPN. (1927), 136 L. T. 681 ; 91 J. P. 

69 ; 43 T. L. R. 222 ; 25 L. G. R. 94, C. A. 

Annotation : — Oontd. Ooleshlil v. Manohedter Oorpa., [1928J 
1 K, B. 776. 

1191b. Trench dug In unfinished road.]— 

Defts. in execution of a housing scheme were 
laying out a new road running eastwards 
from a certain highway & closed at its eastern 
end by a quickset hedge. Footpaths had 
already been laid out <fe edged with kerb- 
stones ; houses were being built on the 


Digest Supplement. 

northerri side A heaps of earWi A building 
materials made the footpath on this side 
impassable , the footpath on the south side 
was still unfinished, but was traversable ; 
it was bounded by a fence of wooden posts 
ds bars 5 the middle of the road was Jovelled 
but not metalled ; across it, for la^ng an 
electric cable, defts. had out a trench which 
they left unfenced A by night unlighted. 
They did not ' prevent persons, whether 
intending occupier^ of houses or others, from 
walking down the new road. Pltf. on a 
Sept, evening, while there was still daylight^ 
walked with a companion down the highway 
A into the new road along the southern 
footpath. Through a gap in the fence they 
went across other land occupied by defts. to 
a golf course. They returned somewhat 
hurriedly when it was growing dark, A pltf 
fell into the trench A was injured : — Held : 
the trench being apparent to all, there was 
nothing in the natm'e of a concealed danger 
or trap, A defts were not liable to pltf., who 
was a mere licensee. — Coles hill v. Man- 
chester OoRPN., [1928] 1 K, B. 776 ; 97 
L. J. K. B. 229 ; 138 Lr. T. 537 ; 92 J. P. 
37 ; 44 T. L. R. 268 ; 26 L. G. R. 124, O. A. 

1197. Add. Annotation : — Held. Oldham v. Sheffield 
Oorpn. (1927), 136 L. T. 081. 

1216. Add. Annotation : — Apld. Manchester Corpn. 
u. Audenshaw IT. 0. A Denton U. C., [1928] 
Oh. 127. 

1219. Add, Annotation : — Consd. Bryant v. Marx 
(1932), 48 T. L. R. 624. 


employoa by the city corpn. was ench 
as to make the iddewalk temporarily 
dangerous to pedestrians who chose to 
walk on It while the work of removal 
was In progress, & an accident happened 
to a passer-by : — Held : the adoption 
of this method was not In itself evidence 
of ** gross negligence.” — Lyons v. 
OTTAWA City, (19281 t D. L. R. 171 ; 
Cl 0. L. R. 40.5.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 7. 

o i. — ; — .) — A public road 

crossed a stream by a bridge. There 
was a fence between the road & the 
land adjoining orectod by the 

{ iroprietors of the latter. At a point 
mmed lately adjoining the bridge there 
was a gap. 15 feet wide, in the fence. 
A pedestrian, on a dark night, mls- 
taldng this j^p for the road, walked 
through it & fell into the stream 8c 
wets drowned. In an action of damages 
a^nst the proprietors of the land 
adjoining the road : — Held : there 
was no dnty on such proprietors to 
fence a natural, as opposed to an 
artiflolally created, danger on their 
lands, any such duty, where It existed, 
falling on the road authorities. — 
MoRiusoN V, London Midland & 
SooTTiSH By. Co., [1929] S. C. 1. — 
SCOT. 

Q y, ,] — Defts. constructed 

a bridge across a navigable stream, 
having In It a draw or swing to enable 
vessels to ply on the river. There 
was not any gate or other protection 
to gniard the approaches to the bridge 
when swung. A horse belonging to 
pltf. broke away from the ba 

ohars^ of him, escaped out upon the 
nublTe road. Sc ran a distance oPAbout 
two miles to the bridge, reaching it 
whOe the draw was open to allow a 
vessel to pass, Sc rushing Into the gap 
was drowned :-^Held : deft, munlcf- 

{ >ality oould not be made answerable 
or the loss of the home. — S txinbopf 


V. Kent Corpn. (1887), 14 A. R. 12.— 
CAN. 

PART VIII. SECT. 1, SUB-SECT. 8. 

aq. lie^ricUon during repairs — What 
is sufficient teaming of danger.) — The 
duty of those making repairs upon a 
travelled road, la to take such reason- 
able care, by notice, lighting, gruardlng 
or otherwise, as may be reasonably 
necessary to prevent damages as the 
result of the temporary condition of 
the road. When this is done, & the 
condition of non -repair & of temporary 
danger is brought home to a person 
using the highway, ho is called upon to 
use reasonable care on his part for his 
own safety. — Wire v. Toronto Trans- 
portation CoMsfSseioN, (1928] 2 

D. L. R, 657 ; 62 O. L. R. 120.— (JaN. 

PART Vin. SECT. 1, SUB-SECT. 9. 

td. Street railway track adjacent to 
highway.)— VltAa. In a motor car 
attempted to cross the tracks of a 
street railway, which were at that 
point not laid upon the travelled 
highway but upon land owned by tbo 
city corpn. adjacent to the travelled 
-.highway. The place of orossing was 
in a daugemus condition, by season of 
the tracks not being ballasted but 
simply resting upon exposed sleepers. 
The car was imprisoned there Sc run 
Into by a street oar, & pltfs. were 
injured Sc the oar damaged : — Held : 
the city corpn, were liable since, 
although no obligation to repair 
existe<r, there was a trap or concealed 
danger. — J ames Toronto (1926), 67 
O. L. R. 322 ; affg. 27 O. W. N. 283.— 
CAN. 

PART VIIL SECT. 1, SUB-SECT. 11.- 
jA. 

1190 i. JMbUity for failure to lights 
Statutory duty to h(ffU.}—A motor esar 
driven at night olune into Collision 
with a tramway island. Sc was damaged. 


In an aotion against defenders, as the 
local authority charged, under Edin- 
burgh Municipal & Police Act, 1879, 
with the lighting of the streets, it was 

E roved that a red lami> situated on the 
iland^was not lit at the time of the 
accident. It was also established that 
defenders had not failed In their doty 
with rospoot either to the coustruotion 
Sc condition of the lamp, or to the 
precautions taken to ensure that it 
should remain alight during the hours 
of darkness: — HeM .* the standard of 
orformance oould not be absolute, 
ut must bo relative to tbe best avail- 
able means of achieving exact per- 
formance. Sc. in the absence of evidence 
of any failure on the part of defenders 
to take every reasonable means of 
carrying out their statutory obliga- 
tions, they fell te be assoilzie. — 
Keooh V. EDiiraimoH Maqistratbs, 
[19261 S. C. 814.— SCOT. 

r i. .J — A corpn. planted trees 

along one of Its streets, & resp. sus- 
tained Injuries through his moter oar 
colliding with one of the trees on a 
dark nighte. There was a street-lamp 
in the violnlty, but it had gone out ; — 
Held ! the oorpn. haying caused a 
dangerous obstruction on the street, it 
wag its dnty to light Sc keep lighted 
the obstruction, so as to make It ifislblo 
to persona using the street. — Oamaru 
(Mayor) v. CJlarke, [19271 N. Z. L, B. 
464.— N.Z. 

PART VIII. SECT. 1, SUB-SECT, 11,— 

D. 

1210 1. Liability of driver — Accidental 
injury.) — Held : the driyer of a horse 
van, which was capsixed against a 
lamp-post by a gust of wind, was not 
liable In damages under Gk^neral Police 
Sc Improvement (Scotland) Act, 1862 
( 0 . 101), 6. 128, in respect that the 
breaking of the lamp was not his act. — 
Hogg v. Maopherson, [1928) S. C. ( J.) 
16.— SCOT^ 




12 SSSA. paymnt—How caloulated— 

lam Oovwttment Act, 1888 (c. 41), s. 11 (2).] 
— &ANix»A.tfl Urban District Council r. 
Hbnt County Council, No. 65, ante, 

i286» Add, Annotation : — Apld. A.-G. v, London 
A Home Counties J oint Electricity Authority, 
[1929] 1 Oh. 513. 

1237. Add, Annotation : — ^Apld. A.-G. v, London & 
Home Counties Joint Electricity Authority, 
[1929] 1 Oh. 613. 

1289. Add. Annotation : — Refd. Skilton v. Epsom 
& Ewell Urban District Council, [1936] 2 
All B. R. 60. 

1242* Add. Annotation : — Refd. Guilfoyle v. Port of 
London Authority, [1932] 1 K. B. 336. 

1251. Add. Annotations : — Consd. Skilton v. 
Epsom & Ewell Urban District Council, 


Vol. XXVI.— Highway. Cams 1228a-4^ 

[1937] 1 K. B. 112. Refd. Blundy, Oladc A 
Oo. V. London & North Eastern By. Oo.,; ^ 
[1931] 2 K. B. 334; Guilfoyle v. Port of 
London Authority, [1932] 1 K. B. 336. 

1252. Add. Annotation ;-^onsd. Guilfoyle v. Port 
of London Authority, [1932] 1 K, B. 836. 

1253. Add. Annotation : — ^Retd. Blundy, Clark & 
Co. V. London & North Eastern By. Oo., 
[1931] 2 K. B. 384. 

1254. Add. Annotation : — Consd. Sldlton v. Epsom 
A: Ewell Urban District Council, [1937] 1 
K. B. 112. 

1255. Add. Annotation : — Consd. Guilfoyle v. Port 
of London Authority, [1932] 1 K. B. 336. 

1264. Add. Annotafion .'—Reid, Skilton v, Epsom 
&; EweU Urban District Council, [1937] 1 
K. B. 112. 


PART Vni, SECT. 2, SUB-SECT. 2. i 
sa. Right to rebate — Jiasie of calcula- * 
tion.} — llesp. village, an urban munici- 
pality wltbin applt. county, waa subject 
by statute to an annual general levy 
by the council of the county for county 
road purposes. Under a provision of 
an Ontario statute of 1926, repealed & 
re-onootod as sect. 28 (5) of Highway 
Improvement Act, R. S. Out., 1927, 
the village first became entitled to a 
rebate in each year of 75 per cent, of 
the general annual rate raised In the 
vUlage In the previous year. The 
annual general rate Imposed in the 
years 192G, 1927 & 1928 included sums 
required by the council of the county 
to meet the interest &; sinking fimd 
charges upon debentures Issued by It 
before 1926 in order to raise money 
for construotlng 8c improving roewls 
forming part of the county i*oad 
system : — Held : in fixing the sum 
upon which roep. village was entitled 
to the 75 per cent, rebate the applt. 
county wo^ bound to include the 
amount raised by It In the village 
towards the interest & sinking fund 
charges upon the debentures. — Lin- 
coln OotJNTY ConPN. V. Pout Dal- 
UOUSIK VlLLAOJE OORPN., [1931] A. C, 
808: 100 L. J. P.C.219; 145 L.T.653; 

47 T. L. R. 613, P. C.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 1.— A. 

1240 xiv. .J — Sect. 730 of 

the Winnipeg Charter, which gives the 
city a i^ut of indemnity “ of & from 
all costs, claims. Sc damages caused 
by any obstruction, encroaching or 
nuisance placed on any public road by 
any person, firm, or oorpn. whether 
pursuant to permit or agreement with 
the city or not. does not apply to claims 
for damages arising out of encroach- 
ment or nuisances created by the joint 
act of the city & the third party. — 
Sc^iiALER V. WINNIPEG (Man.), [1929] 

4 D. L. R. G83 ; 2 W.|W. R. 358.— CAN. 

1262 vii. .1 — In the 

absence of a statute imposing the duty 
to keep a sidewalk in repair : — Held: 
deft, municipality was not liable for 
Injuries sustained by a pedestrian as 
the result of its decay, where its con- 
struction was authorised by statute 
& there was no evidence of original 
faulty oohstruotion ; the fact that no 
bye-law authorising Its oonstruotiou 
could bo found, was held Immaterial 
since no statutory pro vision mode a 
bye-law necessary for the laying of 
sidewalks in streets the possession of 
which was already vested in the 
mnnlolpality.— Gilbot v, Bubnabt 
Oorpn., [1921] 3 W. W. R. 1 : 4 D, h. R. 
411 i 44 B. O. R. 171.— UAN. 

1260 TOdi . — ’ — .1 — QBEBR t. 

Mulmitr Township, [19201 4 D. L. R. 
132 ; 50 O. L. R. 259.— CAN. 

1260 xxiU. .J— Linobbll 

V. Stocks No. 363 Municipal District 


1260 xxiv. .1— JifiasoN v. 

Rural Municipality of Livinostone 
(Saak,), [1929] 2 1). L. R. 474 ; 1 

W. W. R. 474.— CAN. 

1260 XXV. — .] — A break in 

a water main of deft, city having 
occurred about Jan. 22, the city made 
a C5ut in the griinolithic sidewalk at 
that point Sc excavated the earth to 
the water pipe. Tho excavaU^d earth 
& some gravel wore thrown bmsk into 
the hole. Sc, beginning about tho 
following Apr. 10, tho excavated sur- 
face was kept under observation for 
subsidenoe, but it was not until about 
the following July 5 that tho city's 
department in charge of resurfacing 
sidewalks was requested to act, & 
from Apr. 10 to July 9 there was a sub- 
sidence of about 24 inches & on nine 
occasions refilling was found noeessary. 
On the Intervening Juno 5 pltf. wife 
tripped, in a hole In tho excavation 
area where a subsidence of four or 
fiv (3 inches liad taken place, & was 
Injured. She had passed over the 
place In question many times, the 
latest, earlier on tho evening of the 
accident. The trial Judge found that 
tho delay in repairing the sidewalk 
was intentional & due to the awaiting 
of such a rainfall or rainfalls os would 
in the opinion of some official cause a 
firin.1 settlement. The exivert testi- 
mony was that now the curing & placing | 
of cement may bo done in winter 
months at a cost but little greater than 
at other seasons : — Held : said t-osti- 
mony had not been reasonably mot & 
could not bo ignored os merely 
theoretical ; Sc, aside from it, tho city 
should be held negligent in delaying the 
repair work beyond Apr. or May. — 
Biuennan V. Winnipeg City, [1930] 2 
W. W. R, 38 ; 6 F. L. J. (Can.) 3.— 
CAN. 

t (p. 402) i. — 

Tuoreson V. Coulee, [1930] 1 D. L. R. 
910.— CAN. 

g ( p . 403) i. J— 

The law does not impoeo an unvarying 
obligation on a traveller using a, .cfjy 
or country road of remembering all the 
pitfalls & dangers therein which he 
may have seen on previous journeys. 
Tho most that can be expected of a 
traveller who has knowledge of 
dangerous conditions is that the degree 
of care which ho exercises should be 
reasonably commensurate with his 
knowledge. Where a munlclpaUty 
digs, for its own purposes, a pit 
extending into tho road allowance it 
is bound to make the adjoining road 
safe for travellers. , . . „ 

Although country roads Ratinot bo 
expected to bo perfectly safe the iniWic 
have a right to be Protected 
excavations or obstru^-lone on or near 
the travelled way which 
rood unsafe for travellers ttsin^t. 
KSEsrT RoBON rural 
PAUTT. [19301 8 w. w. R. 291 . 4 
D. L. R. 47 J.— CAN. 
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g (p. 403) ii. — — .1 — 

Pltf. sued for damages to his separator 
caused by its overturning when a 
rear wheel dropped into a hole in a 
road. Tho road was a graded main 
market highway. The hole was near 
the centre of tlio gi-ade & had been 
there during the whole of the summer, 
to the knowledge of the councillor of 
tho division. &, at the time of the 
accident, Nov. 10, was frozen over & 
Lri the nature of a trap : — Held : the 
mimluipality was liable. — Suupb v. 
Pleasantdalr Rural Municipality, 
[1932] 1 W. W. R. C27.— CAN. 

g (p. 403) iii. — 

Coniribulory negligence^ — 11. v. GiL 
BERT, (19331 1 D. L. R. 795.— CAN. 

g (p. .10.3) iv. 

Reynolds v. Vancouver (City), [1937] 

3 W. W. R. 4G. —CAN. 

g (p. 403) V. I — — Ditch 

wuhout guards or raUings .] — W ALTON v. 
York County Oorpn. (1881), 6 A. R. 
181.— CAN. 

g (p. 403) vi, Defective street 

in raUway subway. ] — Where a city which 
Is under a statutorv duty to keep its 
streets In repair is ebargod in an action 
for damages with non-repair, tho fact 
that the particular piwe of pavement 
from the non -repair of which pltf. s 
injury is alleged to have resulted 
happens to bo under a subway con- 
structed at the Instance of, or for the 
benefit of, tho city under a contract, 
approved by the Board of Railway 
Comrs. for Canada, between tlie city 
Sc a railway co. Sc under which tho city 
agreed to maintain & repair said 
pavement, does not change the 
character or origin of tho liability, if 
any, of tho city to pltf.— Schaleb v. 
City op Winnipeg (No. 2) (Man.), 
[1930)1 I). L. R.499: [19291 3 W. V\ . R. 
433 ; 36 C. R. C, 224 ; tl93l ) 2 

W. W. 11. 709 ; 4 D. L. R. 198. — CAN. 

g (p. 403) vii. Failure to make 

t)ri>j)er provision at level crossing ] 
Where a city, under a statutory dnty 
to keep its streets & sidewalks iti re pair, 
builds sidewalks up to the mils at u 
ra il way creasing, thus in vi ti 1 1 g i ted t s 
trlans to use them A bo 
• railway, it should see to 1< that Huilublo 
prorisL’n for such crosbing 
ft is liable to a person who is 
biKuuso Of tto failure 
OnKOOB u. CANAOi-i-;.' Na 
& Edmonton Oiti , (JO.'Oj 0,% " 

392 : 11931) 1 D. I- J W w it 
L R. 10* ; t'arg., [1930] 3 w. w . xv. 

237.— CAN. 

/'n iO'R vlii. Sewers froaxn 

/—’Municipality held not liable for 

frozen over, since tnis was non 
feSneo.-JIoLKOD u. SvDNKY. U935) 
i> D. L. K. 807.— CAN. 

(I) 403) ix. Culvert ixv&rgroAm 

ayUk'imeds.^—Vltt. whUe being driven 
un a summer afternoon In a motpr oar 
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1266. Add. Annotation : — ^Reld. Skilton v. Epsom 
«fe Ewell Urban District Council, [1937 J 1 
K. B. 112. 

1266a. Non-repair ol trafllc stud.} — 

wliilst cycling along a road in defts,* area 
reached a line of traffic studs at the same time 
as a motor-car. As the oar passed her one of 
the studs which had become loose shot out 
& struck her bicycle with such force as to 
overturn it, pltf. was thrown to the ground 
& injured. The studs were inserted in the road 
by defts. as the highway authority under the 
powers confeired on them by Road Trafihc 
Act, 1930 (f. 43), s. 48, for the purpose of 
regulating the traffic, & there was evidence 
that the particular st\id had been defective 
for some time. Tn an action l)rought by pltf. 
for damages for personal injury clefts, con- 
tended that the stud formed part of the 
highway, <fe that pltf. had not proved mis- 
feasance, for which alone a highway authority 
could be held lialde : — Held : assuming, but 
without deciding, that the stud was physically 
part of tlie highway, the placing ihei'cin of the 
stud in such a manner that it became defective 
amounted to the placing c4 a nuisance on the 
liighway, & defis. could not take advantage 


of the cases wbicb dealt with maintenance of 
the highway, because the stud was not 
brought on to the highway as part of the 
maintenance of the highway under the 
Highway Act, 1835 (o. 60), but for the pur- 
poses of traffic direction under the powers 
conferred on defts. by Road Traffic Act, 
1930 (c. 43). — Skilton v. Epsom & Ewell 
Urban District Council, [1^37] 1 K. B. 
112 ; 1193d] 2 All E. R. 50 ; 106 L. J. K. B. 
41 ; 154 L. T. 700 ; 100 J. P. 231 ; 62 

T. L. R. 494 ; 80 Sol. Jo. 345 ; 34 L. H. R. 
389, O. A. 

1268. Add, Annotation : — Refd. Oldham v, Sheffield 
Oorpn. (1927), 136 L. T. 681. 

1270. Add. Annotation Held. Skilton v. Epsom 
itL Ewell Urban District Council, [1937] 1 
K. B. 112. 

1274. Add. Annotation: — Consd. Skilton v. Ep- 
som Ewell Urban District Council, [1937] 
1 K. B. 112. 

1278. Add. Annotation : — Reid. Oldham v. Sheffield 
Oorpn. (1927)^136 L. T. 081. 

1280. Add. Annotation : — Reid. Oldham v. Sheffield 
Oorpn. (1927), 136 L. T. 681. 


owned by the diiver wa« injiu'cd by the 
mr running into a ditch dug by tho 
deft, viilage across a street at an 
int^rsecition. Over the ditch was a 
culvert 24 feet long, wliich w'as coTored 
in by road rnaterial, except for a space 
of about two feet at each cud. Deft , 
was under a statutory duty to keep its 
roads, culverts, etc., “in a reasonable 
state of i-epair, having regard to the 
character of the road, culvert ... & 
tho locality in which the same is 
situated,” Sc the statute made it liable 
for damages sustained by reason of 
default in canyirig out tiiat duty. 
Pltf. alleged that his Injuries were 
caused by doft.'s negligence in allow- 
ing tho ditch to become filled with 
growing weeds & grasses wliich ob- 
scured it, & in not enacting signals or 
barriers around the ditcdi : — Held : the 
village was not negligent in construct- 
ing the dit ch & niaintaiidng it in the 
condition in which it was at the time 
of the accident. — B artok v. Tantal- 
LON ViLLAUR, [19:171 2 W. W'. It. 81. -- 
CAN. 

h (p. 404) i. Rocks near high- 

way.] — Owing to tho failure of the 
driver of pltf.’B car to follow a diversion 
of tho hl^way the oar, after travelling 
over a grass plot, hit rooks imbedded 
In the earth by nature : — Held : the 
fact that the municipality had not 
erected a sign or signal indicating the 
diversion or placed a gnard rail at said 
point was not negligence & the presence 
of the rocks in question near the high- 
way did not render it liable. — Parkins 
V. Coulee, [1030] 3 W. W. R. 609.— 
CAN. 

h (p. 404) ii. Stone slightly 

projeding.] — Accident on highway, 
through striking a stone which pro- 
jected less than 6 inches above the 
lowest depression In the roadway & 
was partly situate on tho shoulder of 
the road, off the via trUa : — Held : the 
highway was not in a state of non- 
repair. — Weir v . Turnbebrt & Hal- 
LTDAY Township, [1982) O. IL 692 ; 
[1933] 1 D. L. R. 23.— CAN. 

k (p. 404 ) 1. Faihtre of traveller 

to see .\ — Where a traveller falls to see 
an obstruction which a person using 
ordinary care would have avoided, tho 
statutory liability does not arise. — - 
Kino v. Riley, [1925) 2 D. L. R, 218. — 
CAN. 

k (p. 404) Ji. — — Imbedded vdre .] — 
Pltf. was inlured by tripping over a 


wire Imbedded In a street i—Held : 
defts. had not discharged the onus 
of removing the presumption that they 
hod failed in their duty. — Woodcock 

V. Vancouver (B. C.), [1927] 3 

W. W. R. 759.— CAN. 

k (p, 404) lil. Projertino iron 

covering of excavation,] — Pltf., while 
walking on a sidewalk, stumbled & 
fell as a result of the projection over the 
oement part of the sidewalk of the Iron 
covering of an excavation which the 
city had allowed the abutting owner to 
make : — Held : the accident happened 
beca\ise of want of proper repair of the 
sidewalk, & the city had not shown 
that it had done all that could 
reasonably be done toprovent the want 
of repair. — Moran v. Vancouver City, 
[1929] 1 D. L. rt.461; 40 B. C. K.4.50: 
[1928] 3 W. W. R. 660.— CAN. 

k (p. 404) iv. Projecting slab 

of concrete.] — Held : the defect was one 
which, in such a location, should have 
been remedied : It would have been 
negligence to have there constructed 
the sidewalk with such a rise, & 
deliberately to allow it to remain was 
not less a fault. — BENNEfiSY v. Toronto 
City, [1928] 4 D. L. R. 378 ; 62 

O. L. R. 641.— CAN. 

k (p. 404) V. Causing obstruction 

of view.] — Tho failure of a munici- 
pality to cut down scrub & bush so 
growing at the side of a road -allowance 
near an intersection that it prevents 
persons travelling on tho road from 
having a clear view of vehicles ap- 

S roochlng on the intersecting road 
oes not constitute a breach of the 
municipality’s duty to repair under 
Rural Municipality Act, s. 196. — 
Partridge v. Rural Municipality 
OF LANGENBtTHG (Sosk.), [1929] 3 

W. W. R. 566 ; [1930] 1 D. L. R. 939 ; 
24 S. L. R, 153.— CAN. 

k (p. 404) vl. Failure to erect 

Bubstantial barricade during repairs. ] — 
When work of excavation on a high- 
way was begun, the contractor put up 
two signs on the right-hand side of the 
road ; “ Drive slowly, men at work,” 
& ” closed to trafflo.” These signs 
were at some distance from the excava- 
tion. Tho road -superintendent put 
up a barricade with a rod lantern sc a 
detour sign at a place where the roads 
fork. This consisted of a board 
extending about half-way across the 
travelled portion of the highway, 
supported at one end by a telegraph 
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polo & at the other by an iron rod set 
into tho road : — Held : not a “ sub- 
stantial barricade ” within Highway 
Improvement Act. — R uttan v. R., 
[1931] 1 I). L. II. 301; 66 0. L. R. 
133.— CAN. 

k (p. 404) vil. Safety platform.] 

— Pltf. while driving a motor oar at 
night was Injured by colliding with a 
safety island or platform which, under 
authority given deft, city by its chart er, 
had been placed by it on tho street for 
the use of persons using tram oars. 
The judge held that the platform was 
a “ trap,” because of tho fact that It 
differed very little In colour, If at all, 
from the rest of the highway ; & he 
awarded pltf. damages. Deft, ap- 
pealed : — Held : the appeal should bo 
allowed, since the platform was 
properly placed, & there was no 
ovidenoo that deft.’s failure to furnish 
more light at or near the platform 
than it did supply or to paint the 
platform amounted to mlsfeasanoe 
which left the highway in disrepair. — 
Knight v. Winnipeg, [1930] 1 

W. W. R. 234 ; 1 D. L. R. 874 ; 38 
Man. L. R. 430.— CAN. 

00 i. .] — Whore an accident 

results from lack of repair of a road, 
a presumption arises, without evidence 
that the municipality responsible for 
the road had notice of Its condition, 
that the statutory duty to repair has 
been neglected. — R ea v. Municipality 
OF Minto, [19261 3 D. L. R. 523 ; 
[1925] W. W. R. 667 ; 35 Man. L. R. 
190.— CAN. 

00 U. .1 — In an action against a 

town for damages for Injuries resulting 
from falling on a slippery sidewalk ; — 
Held ; the town which had received 
oral notice of the accident within 
24 hours thereof had not been preju- 
diced by the failm’e to give written 
notice of the accident within the time 
stipulated by sect. 627 (3) of Municipal 
Act, & there was reasonable excuse 
withiu tho meaning of sect. 628 of said 
Act for the delay in giving the written 
notice. — O’Brien v. Dauphin Town, 
[1930] 1 W. W. R. 907 ; 3 D. L. R. 
bo.— CAN. 

PART Vm. SECT. 6. SUB-SECT. 1.— 
B. (a). 

1274 ii. — - .] — Jacobson v. 

Municipal District Crown, [1930J 1 
D. L. n. 847.— CAN. 



1290ii« Hoad raised — ^Dangerous drop On to 

adjoining land.] — ^Where a danger bas been 
oreat^ on a highway by something done on 
^ o^nything done on the 

adjoining land, the owner of the adjoining 
land is not bound to make any alteration on 
or to his land to do away with that danger. 
Thiw, where, in consequence of a highway 
having been made up by a highway authority, 
tjae level of the adjoining land, which is 
unfenced, has been lowered so as to cause a 
dangerous drop from the edge or kerb of the 
reconstructed highway, & a pedestrian slips 
down from the highway on to the adjoining 
land & is thereby injured, the owner of the 


Vol 3CSVI.— Highways. Cases IJSeOa— 

adjoiniug land is not liable, but the, highway 
authority is. — Nichox.son v. SouTHKaN Bt. 
Co. & Sutton & Ohba.m Urban District 
Council, fl935] 1 K. B. 558 •, 104 L. J. K. B. 
205 ; 152 L. T. 349 ; 99 J. P. 141 ; 51 T. L. B. 
210 -, 79 Sol. Jo. 87 ; 33 L. G. B. 140. 

1316. Add. Annotation : — Reid. Blundy, Clark & 
Co. V. London & North Eastern By. Co., 
[1931] 2 K. B. 334. 

1322. Add. Annotation : — -Consd. Stilton v. Epsom 
& Ewell Urban l>i.strict Council, [1936] 2 
All E. R. 50. 

1327. Add. Annotation : — -Reid. Rudd v. Elder 
Dempster & Co., [1933] 1 K. B. 56(5. 


Part IX. — Nuisances and Remedies. 


1330a. Enclosing highway.] — R. v. 

Ogden (1702), Fortes. Rep. 251 ; 7 Mod. Rep. 
45 ; 02 E, R. 839. 

1346. Add» 'Annotation : — Refd. Rudd v. Elder 
Dempster & Oo., [19.33] 1 K. B. 560. 


1383, Add. Ajinotation : — As to (1) Consd. Wil- 
chick V. Marks & Silverstone, [1934] 2 K. B. 
56. 

1364. Add. Annotation : — ^Coiisd. Wilchick v. Marks 
SUversfcone, [1934] 2 K. B. 56. 


1282 U. — — Injury to 

unlicensed driver.] — The tact that a 
taxi driver baa not obtained the 
chaxiiToiir’s permit from the chlof of 
police, & has not procured the driver's 
licence required by deft, city’s byelaw, 
does not affect the liability of the city 
for injuries caused him by Its negliffencc 
In allowing an obstruction, e.g., a 
barrier around repairs, to remain on 
a liighway without guarding it 
sufficiently with warning signs or 
lights, — Buiichill V. Vanoouver ClTiT, 
[19321 1 W. W. U. 641 ; 3 D. L. 11. 
287 ; affd., (1932] S. C. 11. G20 ; 4 
D. L. R. 200.~CAN. 

1289 1. Damage to adjoining 

owners — Construction of road causing 
flood .] — Municipality ; — Held : liable. 
— Mbier V. Fbaxklix, Loipreout r. 
PRANKUN, STREIOH V. PRANTCMN 
(Man.). [1926] 3 D. L. K. 433 ; [1926] 
2 W. W. R. 330.— CAN. 

1289 ii. — ^ Negligent construc- 

tion of ditches causing flood, ] — Stadnick 
17. Bifrost Municipauty, [1927 J 4 
D. L..R. Cl ; [19271 3 \V. W. R. 40 ; 
37 Man. h. R. 26.— CAN, 

1289 ill. Hoad materials 

carried into raceway by violent storm.] 
— Held : defts. were not liable. — 
Snook v. BranItord Town Council, 
(1856), 14 U. C. R. 2.15.— CAN. 


Q (p. 408) i. .]— Deft. 

unmlcipallty when In pursuance of its 
statutory powers it was constructing 
a sewer along the side of a highway 
erected a barricade of planks against 
which the earth taken from the 
excavation was piled up. The barri- 
cade & the plle^ of eartn occupied so 
much of the sidewalk that a path only 
18 inches wide was left behind the 
barricade for the use of pedestrians. 
Owing to ordinary rainral] & the 
moist character of the earth so piled 
up, there was a seepage of water 
carrying sllmv particles of clay through 
the spaces between the planks resulting 
in the surface of the pathway becomlug 
dauMronsly muddy & slippery. Pltf. 
while walking along the pathway 
wipped on said surface & was seriously 
injured '.—Refd ; deft, had created 
& continued a nuisance which was the 
projdinate Si sole cause of pltf.’s 
injurieB. — Watib v. Districtt of 
Burnaby (B. C.), [1929] 4 D. L. R. 
142 ; 2 W. W, R. 612.— CAN. 
r (p, 408) i. — Highway repaired 
hUmatcHm.] — '^uepltf. 


J.6. 


was driving a motor car along a side 
road, which although a legal highway 
was not often used, the rear wheeLs of 
the car suddenly sank down & the car 
became Immovable. It then cauglit 
fire & was totally destroyed. The 
loam underneath the surface of llio 
road was found to bo on flro, although 
the surface appeared to be Intact & 
th(*re was nothing to indicate that the 
sub-surface was iu the condition in 
which It actually was : — Held : taking 
Into consideration all of the circum- 
stances, including the locality, general 
nature of the soil & materials at hand. 
Sc the extent of the use of the road, the 
fact that deft, municipalitv used loam 
or swamp earth of an inflamraable 
nature iu constructing the road did not 
constitute negligence on Its part. — 
Conroy v. Spruce Grove, Municipal 
District of. 11931] 1 D. L. R. 555 ; 
[19301 3 W. W. R. 605 ; 25 Alta. L. R. 
193.— CAN. 

r <p, 408) ii. Upheaval of road 

— Construction according to expert 
opinion.] — Held : no misfeasance. — 
Trueman v. R., Dew an t7. R., [1932] 
O. R. 703 ; 4 D. L. R. 676.-M3AN. 

r (p. 408) iii. Omission to take 

precautions during repair.] — Omission 
to take precautions while repairing a 
highway is misfeasance & not non- 
feasance.— C rawford 17. FRANK-LIN 
MunIUipaxity. [1924] 3 D. L. R. 964. 
—CAN. 

r (p, 408) iv. Street level raised — 

Adjacent property damaged ,] — Injury 
to property resulting from raising the 
street level under statutory authority 
is not ^tionabje by virtue of Halifax 
City Charter, s. 628 . — Stonetuan i?. 
Halifax, [1936] 2 D. L. R. 504 ; 10 
M. P. R. 466 ; 6 P. L. J. (Can.) 63.— 
CAN. 


sk. Hoad under repair by Minister of 
Highways.] — Held : as long os the 
work of oonstruotion or repair ik being 
carried on, the highway Is removed from 
the direotlon. control & management 
of the municipality, which is not liable 
to travellers for damages resulting 
from its state of repair until the high- 
way Is again under Its control & mau- 
agoment. — H obspielp i7. O an a Rural 
Municipality No, 214, 11925] 2 

D. L. R. 874 ; [1925] 1 W. JV. U. 
1067 ; 19 Sask. L. R. 378 .— CAN. .. 

so. Who may sue — Accident to car 
Oueai of driver — Condition of road un- 
known to drivsr,]— A passenger accept 
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a ride in another’s car, for the 
. iruHH purpose of t/estlng it on a 
rough road, cannot recover for an 
injury incurrod by reason of the con- 
ch ti on of the highway unknown to the 
driver. — Karbkru v. Grantij4m Town- 
ship, [1936] 1 D. L. R. 221.— CAN. 


PART VIIL SECT. 6, SUB-SECT. 1.— 
B. (0). 

1300 ix. .] — A municipal oorpn. 

is not liable for injury caused by 
failure to make minor repairs to a 
street, but is liable if the dainago 
occurs through nogUgeuc© or fault iu 
the original construction, & if it can 
bo shown that the construction In the 
hrst place by those who were re- 
sponsible for it wa..s of a negligent, 
improper, or faulty doBorlptlon, they 
will be liable if damages result. — 
Stewart v. Moncton (1925), 53 

N. B. R. 427.— CAN. 

si. Acts of inhabiUmts.] — A muni- 
cipality cannot be held liable on the 
ground of misfeasance bocau.se of the 
acta of its Inhabitants where there is 
no evidence that in doing the acts 
complained of they were acting on 
behalf of the munieipality Sc not merely 
for their own convenience. — Danbeuo 
& Danbbrg V . Canwood Villaoe, 
[1932] 2 W. W. R^ 320.— CAN. 


PART IX. SECT. 1, SUB-SECT. 1.— A. 

I. Obstruction on part 7U)f a.<^ed 

by puhlic.]—n. v. Bennetp (182.*);, 
N. B. Dig. 400.— CAN. 

sm. Obstruction penniUexi — T>uf>/ of 
person causing obstruct ion to /jronde 
fights at night.]— UFAiVEV r. Fneven 
(1839), 4 Ont. Dig. 7433.— CAN. 

PART IX. SECT. i. SUC-SECT. l.-D. 

sn. Areas forming jmrl of 
walk— Left ivn covered . ]— O n a d ark 
night one of pitfs., wife of her oo- 
pltf., stepped into an area, one of 
several, in the sidewalk of a street 
in a town & was injured. The areas 
were constructed as part of a Imlhlmg 
adjacent to the sidewalk wei-e for 
the benefit of the owners or tonantB 
of the building. No autboriMation by 
the town corpn. for the construction 
of the areas was shown, but it appeared 
that, since the year 1900. the corpn 
had looked after tiie coverings of thi 
areas, treating them as part of the side- 
walk. Before the accident, the area 
Into which pltf. stepped bad been 



Cases isee— 1414. English and Empire 

1366* Add* Annotation : — Refd. Wllchiqk t?. Marks 
^ SUverstone, [1934] 2 K. B. 56. 

1369a. Fireplug — Projection al>ove pavement — 
Liability ot water company.] — A fireplug had 
been lawfully fixed in a footpath by deffcs. 
Originally the top of the fireplug had been 
level with the pavement, but in consequence 
of the ordinary wearing away of the foot- 
path the fireplug projected half an inch above 
the level of the pavement. The fireplug 
itself was in perfect repair. Pltf., whilst 
passing along the footpath, fell over the fire- 
plug & was hurt : — Held : as the fireplug 
was in good repair, & had been lawfully 
fixed in the footpath, no action by pltf. 
would lie against defts. — Moore v, Lambeth 
Waterworks Co. (1886), 17 Q. B. D. 462 ; 

65 L. J. Q. B. 304; 65 L. T. 309; 50 
J. P. 756 ; 34 W. R. 559 ; 2 T. L. R. 587, 

C. A. 

AnnoUiiiona : — Apld. Thompson v. Brighton Corpu., Oliver c. 
Horsham L. B.. [JS94] 1 Q. H. 332. Consd. Hartley v. 
Rochdale Corpn., [1908] 2 K. B. r)94 Apld. O. C. Hy. v. 
Hewlett, (lOlOl 2 A. 511. Consd. Withington v. Holton 
Borough 11937] 3 All E. R. 108. Refd. R. v. 

Poole (]orj)n. (1887), 19 Q. B. D. t5()2 ; Steel r. Hartford 
L. B. (1891), 50 L. J. 0. B- 255; DfHWBon v. Blngloy 
U, I>. C. (1910), 75 J. r. 17 ; X^apworth Battersea B. O’. 
(1914), 79 J. P. 105. 

1372a. Liability of water company.] — 

A water co., at the request & expense of the 
owner of a house, laid down a service pipe 
leading from their main under the street • 
into the house, in which they placed a stop 
cock for the purpose of regulating the supply 
of water. This stop-cock was protected by 
a cover or guard -box let into the pavement, 
which was provided with a lid or flap. 
Owing to the hinge of the lid or flap being out 
of repair, it projected above the pavement, 

& pltf. while passing along the street tripped 
over it & susi^ained injury. The apparatus 
could not be repaired without being removed, 
or removed without breaking up the jjave- 
ment. The jury found that there was 
negligence on the part of those who were 
liable for the repair of the hinge : — Held : 
the co., who alone had power to break up the 
street for the purpose of repairing the guard - 
box, were responsible for its repair, & liable 
in respect of the injuries sustained byjpltf. — 


Digest Supplement. 

Chapman v. Ftlde Waterworks Co., 
[1894] 2 Q. B. 599 ; 64 L. J. Q. B. 15 ; 71 
L. T. 539 ; 59 J. P. 5 ; 43 W. R. 1 10 

T. L. R. 580 ; 38 Sol. Jo. 629 ; 9 R. 582, 0. A. 

Annotations : — ConKd. Colne Valley Water Co. v. Hall (1907), 
96 h. T. 896. Difltd. Staoey v. Goe Light & Coke Oo., 
Metropolitan Water Board Sc West End Tailoring Co. 
(1910), 9 L. G. R. 174. Coxuid. Batt v. Metropolitan Water 
Boam, [191112 K. B. 906. Refd. Grand Junction Water- 
works do. t>. RodooanaohJ. [1904] 2 K. B. 230. 

1378a. In contravention of City Police Act, 

1839, c. xciv, s. 35 (7)— Claim ot right.] — 
Curtis v. Geevbs, No. 641a, ante. 

1880a. Overcrowded inn yard — Vehicles left in 
highway.] — An innkeeper had for some years, 
when his ya^rd was full, placed the vehicles 
of his guests on a triangular piece of ground 
at the corner of two streets. TMs piece of 
ground having been ascertained to be part 
of the highway : — Held : deft, was rightly 
convicted of an obstruction under Highway 
Act, 1835 (c. 50), 8. 72. — Goring v. Bar- 
PJELD (1864), 4 New Rep. 284. 

1381a. .] — A person placing a dangerous 

obstruction in a highway, or in a private road 
over which persons have a right of way, is 
bound to take all necessary precautions to 
protect persons exercising theii* right of way ; 
& if he neglects to do so, is liable for the 
consequences. — Clark v. Chambers (1878), 
3 Q. B. D. 327 ; 47 L. J. Q. B. 427 ; 38 L. T. 
454 ; 42 J. P. 438 ; 26 W. R. 613. 

Annotatiam : — Consd. Bull v, Shoreditch Corpn. (1902), C7 
J. P. 37; Ruoff V. Long, [1916] 1 K. B. 148. A]*' 

Cllasffow City Corpn. r. Taj'lor, [1922] 1 A. C. 44. 

A.-G. V. Tofl-HeuUy & Browiirigg (1879), 76 L. T, 174 ; 
Tolhauaon v. i)aviefl U888), 69 L. T. 436 ; MoDowall v. 
G. W. Ky.. [1902] 1 K. B. 618 ; Latham d. Johnson & 
Nephew, [1913] 1 K. B. 398. 

1391. Add. Annotations : — Refd. WOliams v. Larsen 
(1928), 21 B. W. 0. C. 339 ; Templeton v. 
Parkin & Co. (1929); 140 L. T. 619. 

1399. Add. Annotaiio7L : — Dlstd. Oldham v. 

Sheffield Corpn. (1927), 136 L. T. 681, 

.4405. Add. Aitnoiatkm : — Consd. Withingt/tm ?*. 
Bolton Borough Council, [1937 j 3 All B. R. 10(S. 

1408a. Subsidence of filled-in trench. I— Newbome 
V. Barton Urban District (Joljncil (1937), 
81 Sol. Jo. 1012. 

1414. Add. Annotation : — Ck)nsd. Harper v. Haden 
& Sons (1932), 102 L. J. Ch. 6. 


covered with a plank, hut cm the night 
of the accident it was uncovered : — 
Held : the town corpn., having know- 
ledge of the condition, & having taken 
,no steps to close the areas, or to sec 
that they were adequately protected, 
wore liable to pltfs. — M cMichael v, 
OoDEKieii Town, [1928] 4 D. L. R. 
636 ; 62 O. L. R. 547.— CAN 
«o. Lift forminu part of pavement — 
Well of lift inadequately fenced .] — 
Hayman v.OrrY Property Investment 
Trust Corpn.. Ltd., [1929] 8.C. (H. L.) 
66.— SCOT, 

■p. Petrol pump.] — British Ameri- 
can Oil Co. v. Shubr (Ont.), [1929] 
3 D. L. R. 119.— CAN. 

at. 'Vrmk on McVeigh v. 

Smith Transport, Ltd. (1935), 6 
F. L. J. (Can.) 4.— CAN. 

8V. Guard wire round park strip.] — 
Guard wire roxmd a park strip or the 
sidewalk, to prevent it being trampled 
on, is not necessarily a nuisance so os 
to make the municipality liable if the 
pedestrian stumbles over it. — R osen 
V. KrroHENER, [1935] 4 I). L. R. 644 ; 
O. R. 622.— can. 

PART IX. SECT. 1, SUB-SECT. l.-~I. 

at. Use of street as golf course .] — 


Part of the golf course used ]>y deft, 
club was lanu which was shown on a 
registered plan of subdivision as a 
Htwet. Under the governing legisla- 
tion, the dedication of said land as a 
public street was effective forthwith on 
registration of the plan. The Btreu't 
was never graded or used as a street, 
& there wore golf tees, greens, etc., 
thereon. After the street had been so 
used for a number of yea^, pltf. 
bought a tract of land houndoa by the 
street Sc erec;ted a small bouse thereon, 
in which he lived. Pltf. complained 
that many golf balls were diivou on to 
his property & that jilayers ti-espassed 
thereon In search of the balls Sc that he 
was obtruded by said use by the club 
of said laud in lua right to use it ae a 
public street. Pltf. asked for damages 
& an order for the rt^moval of the tees, 
etc., as against both the golf club Sc 
the municipality & for an injunction 
restraining the club’s members from 
playing on tho street ; — Held ; the 
olul) should l>e enjoined against using 
the street as part ot its golf comw 
& ordered to restore it to Its normal 
state. — C hiswell i>. CHARtorwooD Sc 
Alore$t Golf Club, Ltd., Rural 
Munioipality (No. 2), 11937] 1 

W. W. B. 177 ; 1 B. L. R, 776 ; 44 


28 


Man. L. K, 4CU ; 5 F. L. J. (Can.) 244. 

-CAN. 

PART IX. SECT. 1, SUB-SECT. 1.— 

K. (0) i. 

av. Street traders — Licmce — “ Article 
or thing ” — What included.] — Held : a 
live pig was an “ article or thing ” 
within Street Trading (Regulation) 
Act (Northern Ireland). 1929. s. 1 (1). — 
R. (U. D. 0. OF PORTADOWN) V. 
Armagh Chairman & Justices, [1931] 
N. r. 211.-- IR. 

jf bye- 

larv.]—'A street trader, who held no 

g errait from the chief constable, 
awked fruit Sc vegetables from a carl/ 
In various streets In E. which he visited 
usually twice a week. On arrival st 
each street he cried hlB wares, & when 
customers came he stopped hla cart. 
The cart remained standing, sometimes 
for a period of over half an hour, until 
the la^ of the customer]? was served, Sc 
the trader then moved on. In a 
proseoution for infringing a bye-law : — 
Held : accused did not carry on busi- 
ness on a stance, within the bye-law, 
in respect that he did not occupy a 
permanent position where he waited 
for oustomora. — G rieve v. Maoph 
SON, [1933] S. O. (J.) 65.--SCOT. 
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143aa. Street traders— Licence— Application to 
renew— 4>utl6s of borough council.] — (1) The 

remedy by appeal to petty sessions given by 
London County Council (General Powers) 

^ Act, 1927 (c, xxii.), s» 36 (2), to a street trader 
who is aggrieved by the refusal of the renewal 
of his licence as a street trawler is equally 
benehcial. convenient & effectual as mandamiis 
would be. Mandanms vvUl therefore not lie 
to a Metropolitan borough council to compel 
them to hear & determine a street trader’s 
application for renewal of a licence. 

(2) In deciding such applications, the 
council is an administrative body, not a 
judicial one ; it may therefore properly take 
into account a report of a committee, its 
decision will not be invalidated merely by the 
fact that some members taking part in it 
were not present at an earlier meeting when 
the applicant was heard. 

(3) Semble : the Act does not contemplate 
the calling of evidence before the council 
on such applications ; but the justices at 
petty sessions who hear an appeal can 
conveniently hear such evidence as may be 
necessary. — K. v. Lewisham Corpn,, Ex p, 
Jackson (1929), 93 J. P. 171 ; 73 Sol. Jo. 
318 ; 27 L. G. R. 416, iX G. 

1435b. Refusal to renew — Appeal to 

petty sessions — Evidence.] — R. v, Lkwisham 
C oRPN., Ex p. Jackson, No. 1435a, ante. 

1435c. Mandamus.] — R. v. Lewi- 

sham CoRPK., JS’o; p. Jackson, No. 1435a, ante. | 

1435d. Liability for trading without — 

Notwithstanding legal impossibility of grant.] 
— (1) The fact that a borough council is pre- 
cluded by the existence of Sunday Observance 
Act, 1677 (c, 7), from granting a licence for 
street trading on Sunday does not render 
impossible the conviction for trading without 
a licence of a trader who in fact trades on 
Sunday without a licence. 

(2) An information for so trading may be 
* laid by a person duly authorised on behalf 
of the council, such as a solr.’s managing 
clerk, instructed by the Town Clerk, though 
not himself an olTicer of the council. — Baars 
V. Keep, Brooks ?;. Kensington Borough 
Council (1931), 146 L. T. 260 ; 96 J. P. 153 ; 
47 T. L. R. 436 ; 75 Sol, Jo. 511 ; 29 L. G. R. 
400 ; 29 Cox, C. 0. 316. 

1435^. Information — By whom 

laid.] — Baars v. Keep, Brooks v. Kensing- 
ton Borough Council, No. 1435d, ante. 

1435f, Refusal to grant — Appeal — 

Discretion of magistrate.] — An appeal w&,s 
brought to a ct. of summary jurisdiction 
under sect. 35 (2) of the London County 
Council (General Powers) Act, 1927, from a 
refusal of a Metropolitan Borough Coimcil 
to grant a street trading licence on the ground 
that the streets named in the application 
were not streets ordinarily prescribed by 
them in street trading licences : — Held : the 
jurisdiction of the ct, was not confined to 
considering whether the streets were or were 
not in fact ordinarily prescribed, but it was 
entitled to consider the question whether. 


notwithstanding that the streets were not 
ordinarily prescribed, a licence ought never- 
theless to bo granted on the merits of 
the particular case. — Fulham MetropoliIaN 
Borough Council v. Santillt, [1933] 2 

K. B. 357 ; 102 L. J. K. B. 728; 149 L. T. 
452 ; 97 J. P. 174 ; 49 T. L. R, 480 ; 31 

L. G. R. 257 ; 29 Cox, C. C. 608, D. O. 

1435g. One day licence.] — Reap, sold 

apples fj*oni a harrow in a street within the 
Metropoliiau Borough of P. It was the 
custom of the P. Borough Council to issue 
one-day hcencos to street traders, but though 
resp. had been issued with several of these 
licences in the past, lie was not in possession 
of one on the day in ((uestion. He was 
summoned for selling goods from a barrow 
without a licence contrary to L.C.C. (General 
Powers) Act, 1927, s. 39. 3’he magistrate 
dismissed tlie summons on the ground that 
the borough council having granted a licence, 
tiiey could dispute its validity ; & also upon 
the ground that, tlie pros(‘Cution was inslituted 
to test the system of one-day licences & 
w'as not bona fide : — Held : licences could 
only be granted in accordance with the 
provisions of the Act, & any licence issued 
otherwise was invalid. Resp. had not there- 
fore a valid licence & ought to have been 
convicted. — D ennis v. Willm ore, [1936] 

2 All E. R. 407, D. C. 

1435h. — — Removal of refuse — Liability for 
charges.] — The “ other services ” mentioned 
in London County Council (General Powers) 
Act, 1927 (c. xxii.), s. 37, are services ejnsdem 
generis as the removal of refuse. 

Applts., a borough council, claimed pay- 
ment of their charges in respect of “ other 
services” rendered by them to resp., a 
licensed street trader, being charges in 
respect of the general administration of 
Part VI. of the Act dealing with the regula- 
tion of street trading : — Held : in the absence 
of evidence of the removal of refuse or of 
services ejnsdem generis as the removal of 
refuse, applts. were not entitled to recover. — 
Westminster Corpn. v. Armstrong, [1929] 
2 K. B. 451 ; 142 L. T. 263 ; 98 L. J. K. B. 
707 ; 45 T. L. R. 634 ; 94 J. P. 18 ; 27 
L. G. R. 071 ; 29 Cox, C. C. 49, D. O. 

1441. Add. Annotations: — Apld. Vanderj)ant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 
Consd. Harper v, Haden & Sons, Ltd. (1932). 
102 L. J. Ch. 6. 

1442. Add. Annotation : — Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 


1443. AM. Annotations : — Consd. Vanderpant 
Mayfair Hotel Co. (1929), 27 L. O. TL 75l' 
Reid. Harper v. Haden & Sons, Ltd. 

102 L. J. Ch. 0. 


1447. Add. Annotation:— Cons^. Vanderpant v. 

Mayfair Hotel Co. (1929), 27 L. G. IL /o2. 

1456. Add. Annotations: — Refd. Blundy, ^ 

Go. V. London A- North Eastern Kmlway 
(1931), 100 L. J. K. B. 40 J ; Harper r. Haden 
A Sons (1932), J02 L. J. < 'h- 6. 


PART IX. SECT. 1 > SUB-SECT. l.~-L. 

r i. Parked car — l^idbility of 

munidpdUiy .] — A motor car parked on 
a sti’eet may constitute a nuisanoe ; 
but in order to render the municipality 
liable lor damafires caused by suen 


nuisanoe it must havo bad actual 
Icnowledge thereof, or the nulsanco 
must have existed for a time sufficient 
16 ct. to hold that the 
ouffht to have had know- 
& that a further reason - 
had elapsed before the 
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to entitle tl 
municipality 
ledge thereof 
able i>oriod 


cicidcut which the 

ipalit-y could have p^roceeded to 
unove the nuisance.— B ertuanu 
EiriiON A Vancouver City, fl93i] 
W W. n. 433 ; 49 B. 0. R. 150.— 
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1457a« Causing borse to shy.] — In an action 

for a nuisance it appeared that pltf. was 
driving at night in a cart drawn by a horse 
along a public highway, when the horse 
shied at a he^p of earth Sc refuse pl^ed by 
defts. on their land adjoining the highway. 
& the cart was upset Sc pltf. injured. Evi- 
" deuce woe tendered by pltf. to prove that 
other horses bad shied at the heap on the 
sapae day : — ffeU : if the heap was of such 
a nature as to be dangerous by causing horses 
passing on the highway to shy, it was a public 
nuisance. — Brown v. EASTERJir <fc Midlands 
By. Co. (1889), 22 Q. B. D. 391 ; 58 L. J. 
Q. B. 212 ; 60 L. T. 266 ; 53 J. P. 342 ; 5 
T. L. R. 242, D. C. ; on appeal, 22 Q. B. D., 
at p. 393, C. A. 

Annotaiion : — Reid. Heath ’b Garaero v. Hodges (1915), 14 
L. G. It. 195. 

1464a. Dangerous condition — Duty of local 


1611. Add. Annojlaiion: — 

County Borough v. Fulier «^^ns 
93 J. P. 29. 


1612. Add. Annotation : — Dlstd. McGowan u. 
(1923), 99 L. J. K. B. 867 n. 

1513a. When any one places a tnotor 

omnibus or other vehicle which is likely Us 
skid upon the highway, such person may b<‘ 
liabJc for placing a nuisance upon the road, Sc 
for negligent use of the highway. — Walton 
(Isaac) Sc Ca, Ltd. v. Vangttabd Motor 
B us Co., Gibbons v. Vanquabd Motor Bus 
Co. (1908), 72 J, P. 605 ; 2S T. L. R. 13 ; 
63 Sol. Jo. 82 ; 7 If. G. R. 349, D. C. 
nnota(iOfM:-^vePd. Pajrkei e. L. G, 0. Oo. (1909), 101 L. T. 
623. Refd. Barnes U. D. C. v. L. G. O. Co. (1908), 7 
L. G. R. 359 ; Wing v, L. G. O. Co., [1009] 2 K. B. 652. 


1514. Add. Annotation : — Generally, Refd. Britan- 
nia Hygienic Laundry Oo. v. Thornycroft 
(1926), 136 L. T. 83. 


authority to remove.] — Stillwell v. New 
Windsor Corpn., No. 616a, ante. 

1466. After this case add ** See, also, Agriculture, 
Nos. 970a, 970b.” 

1473. Add. Annotation : — Gonsd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1476. Add. Annotation : — Apld. Vanderpant v. 

Mayfair Hotel Co. (1929), 27 L. G, R. 762. 
1481a. Noise from loudspeaker — Advertisement of 
entertainment — Information.] — Adams v. 
Baldwin (1935), 79 Sol, Jo. 922, D. C. 

1486. Add. Annotation Refd. Been v. Davies, 
[1935] 2 K. B. 282. 

1500. Add. Annotation: — Consd. Eastbourne 

County Borough v. Fuller Sc Sons (1928), 93 
J. P. 29. 

1509. Add. Citation : — 95 L. J. K. B. 81. 


1519. A dd. Annotationa : — Dlstd. Noble v. Harrison * 
[JL926] 2 K. 13. 332. Consd. Reigate Corpn. v* 
Surrey County Council, [1 928] Ch. 369. Refd. 
Cunard V. Antifyre, Ltd. (1932), 49 T. L.R. 184 ; 
Honeywill & Stein, Ltd. v, Larkin Bros. 
(London^s Commercial Photographers), Ltd.. 
[1934] 1 K. B. 101. 

1540. Add. Annotation : — Refd. Manchester Corpn. 

Farnworth, [1930] A. 0. 171. 

1546. Add. Aymoiation ;-^Refd. Donovan v. Union 
Cartage Co. (1932), 49 T. L. R. 125. 

1546a. Heap of refuse — Horse frightened.] — Pltf.’s 
horse shied at a heap of road-scrapings placed 
by defts. by the side of a public highway on 
land belon^ng to them, & personaJ injuries 
were, in consequence sustained by pltf.’s 
wife. Upon the trial of an action brought 
in respect of such injuries, evidence that other 
horses had shied at the same heap, on the 


PART IX. SECT. 1, SUB-SECT. 1.- N. 

sq. Prickly bvsh protruding through 
fctic€.\ — Where deft, permitted a gorse 
Imfth growing ou his laud to project 
over a street, & pltf. was injured by 
a thorn of the bush ponetmting ones 
of hlB eyes : — Held : deft, was liable.- — 
Cull v. Grken (1924), 27 W. A. L. R. 
62.— AUS. 

»r. Suffering trees to grow — Causing 
olrntrurtLon-^ Madras Local Boards Act.] 
— The allowing of prickly -pear to 
spread on to a road used by the public 
is a public nuisance within Indian 
Penal Code, b. 268. — Be Molaippa 
G otJNDAN (1928), I. L. R. 52 Mad. 79.— 
IND. 

PART IX. SECT. 1, SUB-SECT. 1.— P. 

sp. Crowds collected by speaking into 
micropltone in shop,] — In order to 
constitute the ofEenoe of obstructing a 
footpath, within sect. 5 (14) of PoOoo 
Oftenoea Act, 1928, the act complained 
of must in itself be obstructive. Speak- 
ing into a miesrophone inside a shop, 
with the result that persons gather 
outside the shop bo os to obstruct the 
footpath, does not constitute an olTonoe 
under the Bub^eect. — Oahvbell v. 
Hannaford, [1934] V. L. R. 246 ; 
40 Aligns L. R. 812. — ^AlJS. 

PART IX. SECT. 1, SUB-SECT. 4. 

1501 hi. Obstruction of access.] 

— Whether It Is or ia not unlawful to 
use a locomotive engine In a public 
street depends on the mannj^r &; extent 
of the user. In an action for nuisance 
by obstructing access to pltf. *8 garage 
by the unreasonable user of a loco- ‘ 
motive engine trucks for the purpose 


of dollveilng to & loading goods 
from the doft.'s factory: — Hela : a 
nuisance had been proved, & an in* 
junction against unre£|y^onable user Sc 
damages should be awarded. — 
McOarron V . Noske Bros. Pbo- 
PRIETABT, Ltd. (J929), S. A. S. R. 
433.— AUS. 


PART IX. SECT. 1. SUB-SECT. 6. 

1617 i. Danger to persons onhighdhay — 
Unguarded gap in area railings .] — In 
an action brought by a father agtost 
(o) a road authority, (b) the proprietrlx 
of a sunk area^ and (c) a polloe con- 
stable, to recover damages in respect of 
Injuries to his, pupil son, aged 6, pur- 
suer averred that, akout 4 p.m. on 
an Got. afternoon, a mdtor car collided 
with. Sc made a large gap in the railing 
guarding the area. Sc that the ohlld, 
when playing the street about 7.30 p.m. 
after it was dark, fell through the gap 
while it was unguarded, & was in- 
jured : — Held : pursuer had relavautly 
averred fault against the constable, 
who had left his post where he had been 
stationed to guard the gap ; both the 
road authority Sc the proprietrlx had 
a duty to guard the gap ; pursuer had 
relevantly averred failure by both in 
that duty as the cause of the accident, 
in respect that a jury might find that 
the posting of the constable did not 
discharge the road authority of their 
respoufiibUlty, Sc the proprletrix’s 
duty to guard revived when she knew 
that the constable had left bis post, 
Sc further. It did not appear so riearly 
that the proximate cause of the 
accident was the negligence of the 
constable that the action znsst be 
dismlseed as against the other two 
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defenders. Sc also, per Lord Anderson, 
in respect that both the road authority 
& the proprietrlx must be heM to 
have delegated their duties to the 
constable & therefore to be responsible 
for his neglijmnoo. It was for the jury 
to decide whether the child bad been 
guilty of contributory negligence. — 
Stevbnbon V. Edinburoh Magub- 
TRATES, (19341 S. O. 226.— SCOT. 


PART IX. SECT. 1, SUB-SECT. 11. 

st. JCncroachmeMt on private street — 
Authorised by Dean of Guild .) — The 
proprietoi’s of a building adjoining 
a private street In G., who were, also, 
the owners of the solum' of the street, 
applied to the Dean of Guild for 
authority to extend their building over 
part of the foot pavement of the street. 
l%e master of works lodged objections 
in the public intozeet, on the ground 
that, under Glasgow Police Acts, 18GC 
to 1924, the Doan of Guild had no 
jurisdiction to sanction an encroach- 
ment ou a private street Held 
nothing in these Acts' deprived the 
Dean of Guild of jurisdiction to grant 
a lining for the erection of a building 
ou a private street within the bujngh. — 
Saxone Shoe Co., Ltd. v. Somers, 
[19291 S. O. 232.— SOOT. 


PART IX. SECT, j, SUB-SECT. 14. 

k i. Broken-down motor oar — Not 
left on highway for unreasoruible time — 
Oumer not liable.] — Pbdbrson v. Pater- 
son (1916), 31 D. h. R. 368.— CAN. 

fiv. House left in street at night — 
Street blocked — Person moving house 
liable. 1 — Soott v. Caloaby U Riddock. 
(1927) 20. L. R. 263; (1927 J I W. W. B. 
524 ; 22 Alta L. R. 467.— CAN. 



, same day, was rejected -.—Held : such evi- 1 
denoe admissible, for if the heap was | 
of such a nature as to he likely to cause 
horses to shy, it was a public nuisance, & 
whatever showed it to be likely to cause 
horses to was evidejace for pltfs. — 
Bbown V* Basteen & Midlands By. Co. 
(1889), 22 Q. B. D. 391 ; 68 L. J. Q B. 212 ; 
5 T. L. B. 284, 0. A. 

dnnotaiion: — ^Beld* Heath's Oarage v. Hodgos (1915), 14 
L. G. H. 195. 

1576a. Obstruction unreasonable.] — Where a high- 
way is obstructed for building operations, 
the obstructor has obtained the appropriate 
licence from the local authority, a person 
suffex’ing inconvenience or loss from the in- 
convenience can only recover damages in a 
case where the obstruction is unreasonable, 
either as to quantum or duration. 

Per Lawrence, L.J. : When the owner 
of a house abutting on a public street desires 
to undertake building operations. & has 
obtained the appropriate licence from the 
local authority under Metropolis Manage- 
ment Act, 1855 (c. 120), or similar statutes 
relating to other places, it cannot ba con- 
tended that the necessary scaffolding Sc 
hoardings are illegal So a public nuisance 
unless they were erected in a manner or 
place not authorised by the licence, or main- 
tained for a longer period than by the 
licence authorised. — Harper v. Haden 
(G. N.) & Sons, [1933] Ch. 298 ; 102 L. J. 
Oh. 6 ; 148 L. T. 303 : 90 J. P. 525 ; 70 
Sol. Jo. 849, ; 31 L. G. R. 18, C. A. 

1590. Add, Annotation : — As to (2) Refd. Bottomley 


V. Bannister (1931), 101 L. J. K. B. |€5 
Nicholson v. Southern By, Co. Sutton dc 
Cheam Urban District Council, [1936] I 
K. B. 588. 

1592. Add. Annotations : — Reid. Layzell v. Thomp-^ 
son (1920), 91 J. P. 89 ; London Corpn. v, 
Lyons, Son & Co. (Fruit Brokers),, Ltd., 
[1930] Ch. 78. 

1616* Add, Annotation : — Refd. Beigate Corpn. v, 
Surrey County Council, [1928] Ch. 359. 

1623. Add, Annotation : — Retd. Oldham v. 
Sheffteld Corpn. (1927), 136 L. T. 681. 

1634. Add, Annotations : — Consd. Swadling v. 
Copper (mO), 46 T. L. B. 597. Apld. Tart 
V. Chitty & Co., [1933] 2 K. B. 453. Consd. 
Flower v. Ebbw Vale Steel, Iron &> Coal Co., 
[1934] 2 K. B. 132. Refd. Hargrove r. Burn 
(1929), 46 T. L. B. 69 ; Tidy v. Battman, 
[1934] 1 K. B. 319. 

1637. Add, Annotations: — Consd. Hargrove v. 
Burn (1929), 46 T. L. K. 59; Swadling v. 
Cooper (1930), 40 T. L. R. 697; Flower v, 
Ebbw Vale Steel, Iron Sc Coal C'o., [1934] 2 
K. B. 132. Reid. The Vectis, [1929] P. 204 ; 
The Chatwood, [1930] P. 272 ; M‘Lean v. 
Bell (1932), 48 T. L. R. 407. 

1639. Add, Annotation : — Refd. Seaton v, Slama 
(1932), 77 Sol. Jo. 11. 

1649. Add. Annoiatiori : — Refd. Seaton v. Slama 
(1932), 77 Sol. Jo. 11. 

1652. Add. Annotation : — Generally^ Refd. Salis- 
bury & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 566. 


PART IX. SECT. 1. SUB-SECT. 16. 

q i. Contributory negligence — 

Failure to wear adequate footwear.] - 
In an action for damages for injuries 
sustained by slipping on an icy side- 
walk, held that deft, city had not 
negligently permitted snow or Ice to 
remain on the sidewalk ; moreover, 
pltf. was guilty of negligence which 
occasioned or contributed to the 
accident In that the kind of footwear 
which she was wearing was not 
ordinarily adequate to the olrcum- 
Btanoes. — Kmonr v. Saskatoon, City 
OF, {19301 3 W. W. R. 101 ; 4 D. L. U. 
1010.— CAN. 

q ii. .1 — In an etotion 

for injuries sustained through slipping 
on an Icy sidewalk : — Held : deft, 
municipality was not grossly negligent 
within sect. 409 (3) of Municipal Act, 
R. S. O., 1927, & pltf. did not exercise 
reasonable care In going out in the 
dark wearing Oxford shoes with 
rubber heels, but without rubbers or 
overshoes & without the aid of a cane. 

— BURaKSS V. SOUTHAMI^ON TOWN, 
[1933] Q, R. 279 ; 2 D. L. R. 5J2.-— 


q lil. — — Municipality liable only 
for gross negligence .] — The effect of the 
term ** gross negllgenoe ** in a statute 
which Imposes on a municipality the 
duty of keeping Its sti'oets in repair, 
but provides that it shall not bo liable 
for Injuries resulting from snow or ice 
upon a sidewalk “mcept in cases of 
gross negligence," is that its duty in 
oases within the proviso is substantially 
lower than its duty to keep its streets 
u*eo from other defects & dangers not 
so speoIfied.^JORNeoN v. St, Jamkr 
Ru^l MuNiorpAUTT, [1930] 3 

W. W. R. 85 : 4 D. L. R. 120.—CAN. 


q Iv. — .]— In an action for 

damages for personal iniurles sustained 
by fam^ on a patch of ice which had 
formed on a aldewaik the night before 
the aiooident ; — Held : the fact that 


deft, city, which \mder its charter 
is not liable for injuries so caused excei)t 
in COSOS of gross negligence had not 
pUiced sand or cinders on the particular 
patch of ice before the time of the 
accident, nine in the morning, did not 
^ndcr all the circumstances constitute 
gross negligence. — Stivhon v, Edmon- 
ton City, [1932] 1 W. W. H. 839 ; 
affd., [19333 3 W. W. R. 224.— CAN. 

q V. .] — In an action for 

injuries sustained by a pedestrian 
through a fall due to a slippery street : 
— TleUl : deft, city had been grossly 
negligent in not taking more oare to 
prevent such injuries. — Wolfe & 
Wolfe v. Edmonto.n City, (1932] l 
W, W. R. 129 ; affd., [19321 1 W. W. R. 
855 ; 3 D. L. R. 370 ; 26 Alta. L. R. 
310.— CAN. 

q vi. .] — In an action 

against a rural municipality for injuries 
stLstolnad bv falling on a sidewalk in a 
village therein of a few hundred people, 
the sidewalk having been made slippery 
by snow : — Held : although the muni- 
cipality did not have any system of 
inspecting such streets during the 
\vintor & did not remove the snow 
therefrom or sprinkle cinders or sand 
thereon, it was not guilty of gross 
negligence ” within sect. 626 of Muni- 
cipal Act, R.S.M., 1913. It cannot be 
“ gross negligence " not to do what it 
is the custom not to do. — Cimi.sTiAN- 
soN V. Clanwxlliam Rural Muni- 
OTPALITT, [19331 3 W. W. R, 415.™ 
CAN. 


V. St. Bonipaor City, [19351 2 

W. W. R. 378 ; 4 1). L. R. 136.— CAN. 

q viii. .] — Holland v. 

Toronto City (1925), 59 0. L. R. 628. 
—CAN. 

q ix. .1 — Holland v. 

Toronto City, [19271 S. C. R. 242.— 

CAN. 


q X. .1 — Murphy v. Ottawa 

City (1928), 63 O. L. R. 248.— CAN. 

q xi. Liability for acts of con^ 

tractor .] — City corpn. held liable for 
negligence of contractors in com’se of 
relaying pavement, whereby nUnwater 
was obstructed & Hooded i)reini8e8 in 
the street. — Kitchener City v. Robe 
Clotiuno Co., [19251 S. C. R. 106. — 
CAN. 


q xii. From snow plough" 

Mu7iicipality not liable .] — A muni- 
cipality is not liable to a pedestrian for 
injuries due to ice & snow fom»e<i on 
the sidewalk by the snow plough. — 
PoiTEH V. Rydney Mines, [loanj i 
D. L. R. 764.— CAN. 


sa. Flouj of water — M cam no < 
Water wWch soaks or scotch Cirough 
a bank on land on to a road does not 
flow on to such road.— J aura nr. 
Loader, IJ92S1 S. A. S. L’. AUS. 

sd. Ice t£’ mow from, drircicay.] 
Action for damages for injuries huh- 
talned throngJi slij.piufr on a sidoAvaJk, 
owing to ice snow' Rodj deftsS. 
cement driveway : -/['W •' 
liable for nuisance. — i aylou r. Uoui.N- 
SON, fl933J 3 D. L. JL (3; O. h, odo, 
— CAN. 


q vii. .] — On appeal from 

le dismissal of an action agiilnst a 
ty for damages for personal injuries 
^used by falling on an icy sidewalk ; 
eld : there was no evidence of gross 
sgllgence on the part of deft. ; 
lorefore, since its charter r,r»vi/i«d 
lat the city should not bo 
LOh aoddents Raloss In cases 
igligenoe, the action falied. — alllr 
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PART IX. SECT. 3, SUB-SECT. 2. 

^ j\roi rimndamus — Nuisance 

hi/ muninpal ity. h-No mandamus lies 
1,0 a municipal corpn. to compel it to 
remove a gaaoliue pump from the etre< t, 
if it. amounts to a public nuisance tao 
A.'G. Is the proper person to Intervene. 
— Ae Metro Oil, Ltd, & Toronto, 
119353 3 D. L. R. 303.— CAN. 
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16ij7a. Tre^s.] — SmtWJXL v. T^Tbw Windso: 

CoEPK*, No. 616% arde. 

1668. Add, ^4nno<aiion -Refd. A.-G. v. iSharp 
(1930), 99 L. J. Oh. 441. 

1672. Add. Annotation : — Refd. Blundy, Clark I 
Oo. V. London & North Eastern Bailwa; 
*(1931), 100 L. J. K. B. 401. 

1674. Add. Annotation : — Refd. Blundy, Clark & 
Oo.- V, London & North Eastern Railway 
(1931), 100 L. jr. K. B. 401. 

1675. Add. Annotations : — Refd. Blundy, Clark 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Harper v. Haden 
& Sons (1982), 102 L. J. Ch. 6. 

1677. Add. Annotation : — ^Refd. Blundy, Clark & 
Co. V. London 6c North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

IBSOa. .] — Deft. oo. built a large hotel, iii- 

cluding & kitchen, close to pltf.'s private resi- 
dence 6c with windows overlooking pltf.^s 
premises ; 6c a hitherto quiet highway, with 
very little traffic passing over it, became a busy 
street with vehicles constantly corning & going 
in connection with deft.’s hotel business. 
These vehicles made use of a very small 
yard adjoining pltf.’s house, opening into the 
street, 6c the roadway there became con- 
gested at times. In consequence, pltf. com- 
plained of nuisance j (a) by obstruction of 
access to his residence ; (6) by depriving him 
of reasonable use of the public highway : — 
Held : on the result of the authorities, a 
private individual who seeks to restrain the 
obstruction of a public highway must, in 
order to maintain his suit, prove that he has 
sustained particular & substantial & direct 
damage beyond the general inconvenience 6c 
injury to tne public. — Vanderpakt v. May- 
fair Hotel Co., Ltd., [1930] 1 Ch. 138 ; 99 
L. J. Cb. 84 ; 142 L, T. 198 ; 94 J. P. 23. 

Annotation Medc^alf v. Slrawbiidjje, Ltd., [1937] 2 

K, 13. 102. 

1688a. .] — Seaton v. Slama 

No. 9a, ante. 

1684. Add. Annotations : — As to(l) Apprvd. Blundy, 
Clark & Oo. v. London & North Eastern 
RaUway (1931), 100 L. J. K. B. 401, Consd, 
Harper v. Haden 6c Sons (1932), ^102 L. J. 
Oh. 6. 

1686. Add. Annotation : — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


1687. Add. — Ao to (1) Refd, 

pant V. Mayfair Hotel Oo., [1980] 1 Oh. l;]v 

1688. Add. AnnoiaUon : — Held; Blundy, Olarl / 
Co. V. Loudon St, North Eastern Railu , 
(1931). 100 L. L K. B. 401. 

1689. Add. Annotations : — Refd. Blundy, Clark 
Co. V. liondou & North Eastern rtajiwiv 
(1931), 100 L. J. K. B. 401 ; Seaton v. SlaiV 
(1932), 77 Sol. Jo. 11. 

1690. Add. Annotation : — Refd. Harper v, n 
Sc Sons (1932), 102 L. J. Ch. 0, 

1691. Add. Annotations Blundy, Clark .V 

Co. V. London Sc, North Eastern Railwax 
(1931), 100 L. J. K. B. 401 ; Harper v. liadm 
Sc Sons (1932), 102 L. J. Oh. C. 

1694. Add. Annotation : — Refd, Blundy, Clark .V 
Co. V. London & North Eastern Ry. (v,., 
[1031] 2 K. B. 334. 

1700. Add. Annotation : — Refd, Blundy, Clark k. 
Co. V. l^oudon Sc North Eastern Railway 
(1931), 100 L. J. K. B, 401. 

707a. Claim by frontagers — Damage to unadopted 
road by skid-pan. j — -Eroniagers on a road nut 
repairable by the inhabitants at large ha3X‘ 
.^iich an interest, over & beyond that of the 
general public, in T)re venting damage to tiie 
road as to entitle them to sue for an injunc- 
tion against any one causing uruieceasary 
damage to the road. Sc tlie x\.,-(t. need not be 
a party to the action.— M Ron at.f v. Straw- 
BRiooE (K.), Ltd., [1937] 2 K. B. 102; 
[1937] 2 All E. R. 393 ; 100 L. J. K. B. 030 ; 

.1.57 L. T. 137 ; 53 T. L. R. 038 ; 81 Sol. .lo. 
438. 

709. Add. Annotation : — As to (2) Refd. Howard - 
Flanders v. Maldon Corpn. (1936), 185 L. T. 6. 

1710. Add. Annotaiions : — Refd. Blundy, Clark Sc 
Co. V. London Sc North Eastern Railway 
(1031), 100 L. J. K. B. 401 ; Harper v. Haden 
& Sons, Ltd. (1932), 102 L. J. Ch. 6. 

1711. Add. Annotation : — Distd. Flo ward- Flanders 
V. Maldon Corpn. (1926), 135 L. T. 6. 

1717a. Remedy trespass not ejectment.] — Doe d. 
St. Julian Shrewsbury (Parish) v. Cowley 
(1823), 1 C. & P. 123 ; 171 E. R. 1129, N. P. 

1718. Add. Annotation : — Refd. Harper v, Hadeii 
4&; Sons (1932), 102 L. J. Ch. 6. 

1747. After this case add “ Compare Magistrates, 
Nos. 503a, 503b.*» 

1760, Add. Annotation : — Refd. R. v. Ne'^ort 
Salop Justices, Ex p. Wright, [1929] 2 K. B. 
410. 


PART IX, SECT. 3. SUB-SECT. 3.~ A. 

1670 V. .1 — In an action 

for a mandatory injunction requiring 
deft, to remove a verandah & steps 
attached to her house, wliioh en- 
croached upon a street in a village, & 
caudod Inconvenience to pltf. & other 
persons using the street : — Held : the 
inconvenience was such only as was 
common to all persons using the street, 
& pltf., whose house was so situated 
that persons coming from It, In order 
to gain access to the principal street 
of the village, had to make a detour 
by reason of the verandah & steps, 
suffered no special damage or Injury 
by reason of the nuisance, & was not 
entitled to the relief claimed.— 
Whalky V. Kriaby, [1928) 2 D, L* R. 
368 ; 61 O. L. R, G7D.— CAN. 

1670 vl. — — * — Ardkcar 
J rvANJi w. Ajmai KtrvARJi (1928), 
I. L. E. 63 Bom. 187.— IND. 

1670 vli. Rule not appUccible to 


India .] — Any individual member of 
the public has the right to maintain a 
suit for removal of obstruction of a 
public highway, If his right of passage 
tlirongh It is obstructed, without prov- 
ing special damage. The principle of 
English law which requires proof of 
special damage In such oases la not 
applicable to India. — ^M andakinke 
DEBRE V . BASANTAKUMAnKE DRBEE 
(1933), I. L. R. GO Cal. 1003.--IND. 

q i, J — 'IHje Owner of an auto- 

rpohile Is not entitled to maintain an 
action against a municipality for 
damages for non -repair of a highway. If 
he has not taken out a licence to 
permit him to operate his c*/ar. — 
Sampson v. Robrbtbon, [1925) i 
D. L. R. 624 ; 67 N. S. R. 408.— CAN. 

q ii. Notice of claim .] — The 

absence of the notice required by City 
Act, R. S. S7 1920 ip. 86), a. 642, to he 
given the municipaUty Is a bar to an 
action for damages for injuries caused by 
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snow or ice on a sidewalk. — Hickman 
V . Moose Jaw City, [1925] 1 D. L. K. 
116; (1924) 3 W. W. R. 839.— CAN. 

q 5H. Sufficiency of .\ — 

McGrboor V. R. (Ont.), [1929) 1 
D. L. IL 181.— CAN. 

PART IX. SECT. 8, SUB-SECT. 5. 

sw. Coat of fencing hank — Whether 
within Burgh Police (ScoPaiid) Act. 
1892, s. 190.)— The magistrates of a 
burgh, founding upon the section, 
brought an action against the owners 
of a steep natural bank, which sloped 
down from the side of a street to 
the sea shore, in order to recover 
the cost of fencing the bank Held ; 
the sect, was Inapplicable, in respect 
that, in view of their ambiguity, the 
words any other place ** fell to be 
construed in the light of the context 
& of the heading of the group qJ sects, 
in which they occurred* so construed . 
the places to which the section referred 
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Part X.— Interference with Highways under Statutory Powers. 

1761a. Pttty of local authority— on request to i 
exercise statutory powers,] •— A local 
aiithority, requested to carry out in a “ street 
laid out but not dedicated ” constructive 
works under its statutory powers, need not 
necessarily inquire into the title of those 
making the request. But it must, in con- 
sidering whether compliance with the request 
will be a lawful exercise of the powers, have 
regard primarily to the physical conditions 


obtaining in the area of the proposed opera^ 
tions ; & those physical conditions will be 
one of the principal factors in determining 
whether relevant statute^ definitions are 
complied with. This applies to powers con- 
ferred by either public general or private local 
statutes. — Davies v. Ripon Cokpn., [1928] 
Ch. 884 ; 97 L. J. Ch. 479 ; 139 L. T, 636 ; 
92 J. P. 153 ; 26 L. G. R. 630. 


Part XI. — Excessive Weight 

1765. Add, Annotation : — Consd. Eastbourne 

County Borough v. Fuller & Sons (1928), 
93 J. P. 29 

1771. Add, Annotation : — Dlstd. Eastbourne 

County Borough v. Fuller & Sons (1928), 93 
J. F. 29. 

1772. Add, Annotation: — As to (1) Refd. East- 
bourne County Borough v. Fuller & Sons 
(1928), 93 J P.29. 

1775a. — .] — Defts., who owned &; used traction 

engines for the purposes of their business, 
drove two of these engines on a very hot day 
in July over a highway belonging to pltfs., 
who were the higliway authority for the 
district. The highway, which had been 
constructed as a first class main road for the 
purpose of bearing traffic of all sorts, had a 
mexphalte surface. In passing along the 
most exposed part of the highway, the driving 
wheels of these engines Sfink into the road at 
a point where the surface was very soft, with 
the result that the road was damaged. Pltfs. 
thereupon brought an action against defts. 
to recover extraordinary expenses, pursuant 
to Highways & Locomotives (Amendment) 
Act, 1878 (c. 77), s. 23, as amended by Loco- 
motives Act, 1898 (c. 29), s. 12. They also 
claimed damages for wrongful abuse of the 
highway by deft*s. for nuisance & negli- 
gence : — Held : as agricultural traffic, includ- 
ing heavy traction engines, was admittedly 
part of the ordinary traffic, Sc the weights in 
the present case were normal, no claim for 
exoessiv^e weight or for extraordinary traffic 
could arise under the Act of 1878 ; there was 
no excqss whatever by defts, of the lawful use 
of the highway no wrongful abuse of their 
rights of passing Sc repassing : the injury 
to the highway was due to a peculiar & 
unique conjunction of heat & of atmospheric 


and Extraordinary Traffic. 

& other conditions ; defts.’ vehicles did not 
constitute a nuisance, & there was no negli- 
gence on the part of defts. — Eastbourne 
County Borough v. Fuller Sc Sons (1928), 
93 J. P. 29 ; 72 Sol. Jo. 762. 

1810. Add, A^inotation : — Dlstd. Eastbourne 
County Borough v. Fuller &; Sons (1928), 
93 J. P. 29. 

1841. After this case add “ See^ also, No. 1852, 

1844. To the existing paragraph add as follows : — 
The surveyor of a highway gave a certificate 
under the above sect, to the effect that extra- 
ordinary expenses bad been incurred by 
reason of extraordinary traffic caused by 
resx^. in repairing roads in four separate 
townships. Six months later he gave another 
certificate which referred to extraordinary 
expenses incurred partly before Sc paid^ly after 
the date of the first certificate on a single road 
in one of the townships : — Held : the first 
certificate was good, &, with regard to 
expenses incurred before it was made, the 
period of six months limited by Summary 
Jurisdiction Act, 1848 (c. 43), s. 11, for 
recovering the amount began to run irom the 
date of the first certificate. 

1852. After this case add See, aUo, No. 1841, 
ante.'^ 

1852a. — Where more than one certificate 
given.] — Wirral Highway Board v, New- 
ell, No. 1844, ante, 

1858a. Where several contracts.] — Ep.go]vi 

* Urban Council v, London County Councii., 
No. 1818, ante, 

1872. Add, Annotation : — Refd. Eastbourne County 
Borough V, F\iller & Sons (1928), 93 J. P. 29. 

1876. Add, Annotation: — Refd. Eastbourne County 
Borough V. Fuller Sc Sons (1928), 93 J. l^ 29. 


were limited to place? rendered danprer- 
ovw by some artificial construction 
connected witb buildings or streets, — 
Buckie Magistrates v. “Se afield ’s 
(Dowager Countess) TrusteesJ 1U28] 
S. 0. 525,— SCOT. * 


PART IX. SECT. 3, SUB-SECT. 6. 

d !. .1— R. V . Fitzgerald 

(187B), 39 U. O. R. 297.— CAN. 


PART XI. SECT. 4 , SUB-SECT. 1, 

t. Add affd., (193 3] 2 I. R. 250, O, A. 


PART XI. SECT. 4, SUB-SECT. 5. | 

1872 I, General rule ,] — It Is not tbe 
total sum actually spemt on repair that 
is recoverable by the rood authority, 
whether that repair involves recou 
struction or not. Regard must hr 
had to all the circumstances of tlie 
case ; the state of the roads when the | 
oxtraordinaTT traffic oominenoed, it^ I 
general obaraoter & Rultabillty for tlie 
traffic reasonably to be 
thereon, the amount of ordinary 


whethtT of deft, or other poivonn, 
the extent & nature of t ho rci>airH 
'oaeonai>ly ren^iirod. l)c‘niictioii.s 
ihouM also be niado if 
'epalred are in a hotter condition than 
>of(^re extraordinary traffic com* 
n en c('d .—Do wN .Cou nt\;^Co un ci l 


r, ^ \T Ali . 


1881 f. Deductions allowances— 
rmprovemetU of road due to repair,} ■ 
Down County Council v. Stewart, 
No. 1872 i, ante. — IR. 
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Part Xll.T^Stopping-up or 

1887- Add^ AnrtoUdi&n : — linton v, New- 
caistie-x^on-Tyne Corpn. (1929)* 142 L. T. 49. 

1894a. Consent ol owners of land abutting: 

on highway--Conditi<m precedent.] — By sedt. 

50 of" a local Act “ the corpn. may from 
time to time by order stop up wholly or 
partially any highway which in their opinion 
IS unnecessary on such terras as to the vesting 
of the soil & other matters as may be agreed 
on between the corpn. & the owners lessees 
of buildings & lands abutting on the highway 
& on any highway being so stopped up all 
public & other rights of way & other rights 
in, over OP upon the same shall be absolutely 
extin^iished.” By sect 117 : “ Any person 
deewing himself aggrieved by any order or 
determination of the corpn. or by any 
conviction or order made by a ct of summary 
jurisdiction under any provision of this Act 
may appeal ... to the next practicable ct. 
of quarter sessions under &> according to Public 
Health Act, 1S75 (c. 55), s. 269 : (1) 

it was a condition of the making of an order 
under sect- 50 that there should be an 
agreement between the corpn. & the owners 
<fe lessees of buildings & lands abutting on tbe 
highway ; (2) the “ highway " must mean the 
whole highway & not any part thereof : & 
the applt. was therefore a person aggrieved 
although his land did not abut on the part- 
of the highway stopped up. — Linton t>. 
Newcastle-dpon-Tyne Corpn. (1929), 142 
L. T. 49 ; 94 J. P. 20 ; 27 L. G. R. 607, H. L. 

1894b. Meaning of highway — Not 

conflnod to part of highway stopped up.] — 
Linton r. Newcastle-upon-Tyne Corpn., 

No. 1894a, ante, 

1897. Add. Amiotaiion : — Refd. Oldham v. 

Sheffield Corpn. (1927), 136 L. T, 081. 

1922. Add, Anjiolatioii ; — Apld. B. v. Postmaster- 
General, Ex p. Carmichael (1927), 96 L. J. 

K. B. 347. 

1958. Add. Annotation : — Refd. Brown v. Harrison, 
Hourani v. Same (1927), 137 L. T. 549. 

1979a. Not costs of preparing for appeal — 

Order abandoned.] — R. v. Wing (1825), 4 
B. & C. 184 ; 0 Dow. & Ry. K. B, 323 ; 3 
Dow. & Ry. M. C. 184 ; 3 L. J. O. S. K, B. 

201 ; J07 E. R. 1028. 

1984. Add. Annotation : — Refd. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 169. 

1985a. ,] — A ry. co. were empowered by Act 

of Parliament to stop up a certain street for 
the purpose of providing additional ware- 
houses. The CO. stopped up & enclosed part 
of such street & formed a cul-de-sac. They 
constructed a warehouse abutting upon the 
pavement in such cul-de-sac. The ware- 


Diversion of Highways; 

house liad flaps which opeuafl across 
pavement, for forty years the do. loaded 
unloaded goods from such flaps across th 
pavement mto & from vans standing in iii, 
cul-de-sac from 6 a*m. to 7 p m. daily. 
The London County Council by private Ae( , 
which incorporated the Lands Clauses Act \ 
were empowered to make a new street, k 
they gave notice to treat for certain premise s 
in the possession of the ry. co% The 
street included the pavement above refenod 
to. The CO. claimed compensation {intr- 
alia) for injurious affection of the 
mentioned warehouse by reason of the works 
of the council preventing them from deliver 
ing goods from the warehouse across the 
pavement to vans in the way they had there- 
fore done ; — Held : the use which the ry ct). 
bad made of the pavement arc 
stopping up of such pavement VJUCH' 

statutory powers above referred to, although 
such pavement had not been enclosed • 
tbe council were bound to acquire an ease- 
ment over such pavement for the purpose of 
making the new street, & the co. were 
entitled to compensation for injurious 
affection of the warehouse . — Be Great 
Eastern Ry. Co. &; London County 
Council (1907), 98 L. T. 116; 72 J. P. 1, 
C. A. 

1986. Add, Annotation : — Consd. Port of London 
Authority v, Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

1988. Add. Annotation : — Refd, Stockwell v. South- 
gate Corpn., [1936] 2 All E. R. 1343. 

1988a. On liability to repair.] — A part of an old 
footpath, repairable by the inhabitants at 
large, was diverted & the substituted high- 
way was a road 60 feet wide. All the usual 
steps were taken under Highways Act, 1835 
(c. 60), in respect of the diversion, except 
that at no time did the justices view the new 
highway in accordance with sect. 91 of the 
Act. From 1911 the old highway had been 
built over and the new highway continuously 
used. Two frontagers claimed a declaration 
that the new highway was repairable by the 
inhabitants at large : — Held : (1) the proper 
proceedings to test this question were pro- 
ceedings in a ct. of summary jurisdiction 
imder the Private Streets Works Act, 1892 
(c. 67) ; (2) this was not a proper case for the 
ct. in the exercise of its discretion ]bo make a 
declaration ; (3) the Attorney-GenenU whs 
not a necessary party to the action ; (4) the 
substituted highway would not be repairable 
by the iuluibitants at large until Highways 
Act, 1835 (c. 50), s. 01, had been complied 
with ; (5) it could not be assumed in a recent 
case that all formalities had been complied 


PART XII. SECT. 2, SUB-SECT. 1. 
sx. Neceaeity for compliance wWi 
stcUuiory formalities.] — Beid : a public 
highway cannot be closed without 
complying with the statutory for- 
malities.— L abchbr V. Sudbury Town 
(1918), 24 O. W. R. 669 ri O. W. N. 
1289 ; 11 D. L. R, 111.— CAN. 


PART XII. SECT. 2, SUB-SECT. 2,— A. 

1898 U. .h-By Municipal 

Act, R. S, 0., 1927, 8. 488 (1) (c). a 


municipality may pass a bye-law stop- 
ping up a high*way. The obligation of 
the municipality to supply ‘^another 
convenient roam or way of access 
is not satisfied by the municipality 
conveying the freehold in tbe closed 
highway to a grantee exacting from 
such grantee a covenant to keep the 
roadway open & in repair for highway 
purposes for the benefit of the person 
whose moans of ingress Sc egress Is 
affected. — H odson v. Glbnhodson 


OouNTY Club & Whetby Township^ 
(19331 O. R. 271 ; 2 D. L. R; 277.— 

CAN. 

h XJndcr B iohway Act , 

R. S. N, B.t 1027 — DiUy of jury under 
sect. 30 to cofutidcr wnethAr highway 
7U?cessori/.l— R. v. BttLLtVBxu, Ex v- 
LkBlaxo (1930), 1 M. r R. 28.~CAN. 


h U. Duiv of supervisor to 

view latic^^ A mounts to judidaJt oaiJ 
— R. V. Beluvicau, Ex p. Lb Blanc 
(1930), 1 M. P, R. 28,— CAN. 




authority was not estopped 
DOiQi.aiBserting such ndh-compliance. — S tock- 
y(**,ti.SOTOHOATE CoEPN., [1936] 2 All E. E. 


1843; 

487} 


3 All E. 

B. 627. 


E. 627 ; 165 L. T. 


1990, Add. Annotation; — Held, tstociciwi ' ’ 

Southgate Corpn., [1936] 2 All E. E- 1843, 

'i**' ‘ ' 

1991. Add. Annotation : — Consd. Stocltwell 
Southgate Corpn., [1936] 2 All E. E. 


Part XIII.- 

Sect. L-t-METROPOUTAN, 

For references to London Building Act, 
1B94 (c. ccxiii.), see, now, London Building 
Act, 1930 (c. clviii.), which replaces the 1894 
Acts 

1997. Aid. Annotation: — Consd. Howard-Flanders 
V. Maldon Oorpn. (1926), 135 L. T. 6. 

2032. Add* AnnotaUon : — As to (2) Consd. A.-G. r. 
Horsey B. 0. (1920), 43 T. L. H. 92. 

2039. Add. AnnoUdion: — As to (2) ConscU A.-G. & 
Public Trustee v. Woolwich Metropolitan 
Borough Council (1929), 93 J. P. 173. 

2044. Add. Amwtation : — Apld. Dennerley v. 

Prestwich U. D. 0. (1929), 141 L. T. 602. 

2075. Add. Annotation : — Apld. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 

2076. Add. Annotation : — Apprvd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 

2087a. Boundary wall.] — In defining a general 

line of buildings under London Building Act, 
1930 (c. clviii.), s. 22, a boundary wall cannot 
be taken into consideration either by the 
superintending architect or by the Tribunal 
of Appeal oh an appeal from his certificate. 

— ^Molins Machine Co., Did. v. London 
County Council, [1932] 1 K. B. 704 ; 101 
L. J. K. B. 269 ; 147 L. T. 457 ; 96 J. P. 202 ; 

29 L. G, E. 627. 

2093. Add. Annotation : — Consd. Black v. George 
Parker & Sons, Ltd. (1929), 142 L, T, 130. 

2100. Add. Annotations : — Consd. Sittingbourne 
U. D. C. V. Lipton, Ltd. ‘(1930), 47 T. L. R. 
120. Refd. Molino Machine Co. v. L. C. C. 
(1931), 95 J. P. 202. 

2102. Add. Annotation : — ^Consd. Sittingbourne 
U. D. C. V. Lipton, Ltd. (1030), 47 T. L. R. 120. 

2120. Add. Uifafinn.— 08 J. P. 490. 

2170a. Consent to lay out — Whether deed neces- 
sary.] — B. was the owner of a house which 
had its front & only entrance in P. street, & 
behind it a garden with a dead wall at the 
further end. A new street was made parallel 
to F, street, of wliich the dead wall at the 
end of B.’s garden was part of the line of 
street. This new street was a mews which the 
metropolitan board allowed to be made of 
20 feet width : — Held : the consent of the 
metropolitan board to the mews being of 
20 feet did not reqtlire to be given under the 
seal of the board. — Paj)DIngton Vestry v. 
Bramtoxl (1880), 44 J, P. 816. 

2178. Add. Annotation : — Refd. Smith v. Benabo, 

^ [1937] 1 K. B. 618. 

217|^ Proceedings for removal — Whether re- 
strained by Injunction.] — ^Pltf.* having pur- 
chased certain premises in the metropolis, 
erected buttresses for the purpose of improv- 
ing the wall abutting on the highway. The 
local authority took out a summons before 
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-Streets. 

a magistrate against pltf. under Metropolis - 
Management Act, 1855 (c. 120), s, 119, to 
compel pltf. to remove the buttresses, on the 
ground that they were an encroachment on 
the highway. Pltf., alleging that the site 
of the buttresses was not part of the highway, 
then brought an action against the local 
authority & moved for an injunction to 
restrain them from interfering with the 
biittrcsses & from going on with the pro- 
ceedings before the magistrate to determine 
any questions to be determined in the 
action : — Held : though the ct. had juris- 
diction to restrain proceedings before a 
magistrate if it was satisfied that he had no 
jurisdiction or that owing to tin* special 
circumstances the proceedings before the 
magistrate ought not to be allowed, yet in 
the present case, as the magistr.atc had 
jurisdiction, & as there were no special cir- 
cumstances, the motion must be dismissed. — 
Williams v. Deptford Urban District 
Council (1924), 41 T. L. R. 47. 

2195a. --- — ■ Dead shores.] — Sect. 75 of Metropolis 
Paving Act, 1817 (c. xxix) (Michael Angelo 
Taylor’s Act), is impliedly repealed by 
sects. 122 & 123 of Metropolis Management 
Act, 1855 (c. 120). Therefore a charge, 
framed under sect. 75 of the Act of 1817, 
of setting up dead shores in a public street 
without a licence, failed, the same offence, 
with different penalties & procedure, being 
dealt with in sects. 122 & 123 of the later Act. 

Sernble : the dead shores could properly 
be described as hoards or scaffolding, — 
Smith v. Benabo, [1937] 1 K. B. 518 ; [1937J 
1 All E. R. 523 ; 100 L. J. K. B. 367 ; 156 
L. T. 194 ; 101 J. P. 141 ; 63 T. L. R. 353 ; 
Si Sol. Jo. 200; 30 Cox, C. C. 540; 35 
L. G. R. 130. 

2196a. Metropolis Paving Act, 1817 (c« xxix.), 
s. 75 — Whether repealed by Metropolis Man- 
agement Act, 1855 (c. 120), ss. 122, 123, 247.J 

-^MiTH V. Benabo, No. 2195a, ante. 

2202. Add. Annotation : — Refd. Fredman r. 
Minister of Health (1935), 154 L. T. 210. 

2203. Add. Annotations: — Apld. Ashby -de ia- 
Zouch Grdns. v. Summers, [1928] 2 K. B. 397. 
Consd. West Ham Corpn. Benabo ((JJiarles) 
&Son, [1934] 2 K. B. 253. 

2204a. Recovery of expenses of repairing 

dangerous structure — Londo.n Building Act, 
1894, s. 116— Summary Jurisdiction Act, 1848 
(c. 43), S. ILj—A building in the metropolis 
having been certified to be dangerous, the 
county council did the work necessary to 
make it s.afe, <fc on Sept. 15, 1924, demanded 
from the owner the amount of the expenses. 
The amount not having been paid, the 
council on Jan. 1, 1926, applied to a mt gis- 
strate under sect. 116 (1) of the above Act 
of 1894 to fix the amount of the expenses & 
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to make an order that no part of the structure 
should be let for occupation until after pay- 
ment thereof. The magistrate dismissed the 
complaint on the ground that more than the 
period of six months limited by sect. 11 of 
the above Act of 1848 had elapsed between 
the time when the matter of the complaint 
arose Sc the date when the complaint was 
made : — Held : the six months’ limitation of 
time applied to proceedings under sect. 116 (1 ) 
of the Act of 1894, & the time ran from 
the date of the demand, & the magistrate’s 
decision must be affirmed.— London County 
Council r. Owner of 14, Lee-stueet 
Stepney (1926), 135 L. T. 182; 90 J. P. 
145 ; 42 T. L. K. 543 ; 24 L. G. R. 386, D. O. 

2229a. Part of premises fronting another street.] — 

Deft, in 1903 purchased a house which 
fronted on G. road. In 1907 she bought a 
strip of land which she used to form a 
carriage drive to the house. In 1904 lier 
husband became the tenant of a field to 
the south of & adjoining the house & land. 
The field fronted on E. road. In 1907 deft, 
purchased the field, but entered into a tenancy 
agreement letting it to her husband. Sc from 
that time the field «fe the house Sc land had 
been separately assessed by the local 
authority though in fact the tenancy agree- 
ment between deft. Sc her husband 
ceased to exist about 1918. In 1920 B. 
road was made vm, the usual course being 
followed under Public Health Act, 1875 
(o. 55), ss. 150 Sc 257, with the result that 
pltfs. claimed a charge, for the admitted 
proportion due from deft, of the expenses 
incurred in making up E. road, on the whole 
of deft.’s property, including her house Sc 
grounds as well as the field, as fronting, 
adjoining or abutting on E. road : — Held : 
the house Sc grounds Sc the field must be 
considered as being one close, Sc as such the 
whole was liable to a charge for making up 
E. road as fronting, adjoining or abutting 
thereon. — Altrincham Urban District 
Council v, O’Brien (1927), 91 J. P. 149 ; 25 
L. G. R. 309. 

2244a. — .]—(!) A notice given to a 

frontager to make up the portion of the 
street opposite to his premises under Public 
Health Act, 1875 (c. 65), s. 150, is not 
rendered inoperative because all the front- 
agers on the street are not served, but he 
will be liable only for his proportion of the 
sum expended in making up those portions 
of the street which abut on the premises of 
such of the frontagers as are served with 
the notice, no change of ownership occurring 
during the course of the proceedings. 

(2) The words “ the same ” contained in 
the form of notice given in the above Act 
refer to that portion only of the street abutting 


on the premises erf the owner on whom such 
notice is served, & not to the whole street. 

(8) Two winter months given as the tiuqie 
within which to execute works under a notice 

f iven under the above sect, is sufficient. — 
underland Corpn, V. Gray, [1928] Ch. 
766; 97 L. J. Ch. 411; 136 L. T. 405 ; 91 
J. P. 62; 26 L. G. R. 139. 

I 2252a. “The same."] — Sunderiand Corpn. 

V. Gray, No. 2244a, ante, 

2253. Add, Annotation : — Consd. Cardiff Corpn. v, 
Cardiff Pure Ice Sc Cold Storage Co. (1930), 
95 J. P. 11, 

2254. Add, Annotation : — As to (3) Consd. Cardiff 
Corpn. V. Cardiff Pure Ice & Cold Storage 
Co. (1930), 95 J. P. 11. 

2254a. .] — Sunderland Corpn. v. 

Gray, No, 2244a, ante, 

2268. Add, Annotation: — As to (2) N.P. Sunder- 
land Corpn. V. Gray (1926), 136 L. T. 405. 

2276. Add, Annotation : — Consd. Finney t’. Birken- 
head Corpn., [1936] 2 All E. R. 590. 

2277. Add, Annotation : — Consd. Finney v, Birken- 
head Corpn., [1936] 2 All E. R. 590. 

2270a. Asphalt in place of flags.] — ^The pre- 

decessors of reap, corpn. by notice adopted H. 
Itoad under Public Hcfilth Act, 1875 (c. 55), 
s. 152. In accordance with the i)rovi8ions of 
Public Health Act, 1925 (c. 71), resps. pre- 
par*ed a list of roads repairable by the in- 
habitants at Itii'ge. n. Road was therein 
stated to be repairable by the local authority 
as to the carriageway, but not as to the 
footway. There was some evidence that the 
road had never been made up. Resps. were 
empowered by a local Act to serve notice 
upon the frontagers to make, curb, flag, & 
complete the footway, Sc if through the 
frontagei's’ d<^fault, they executed the work 
themselves, to apportion ilie whole cost on the 
frontagers in the case of a i*oad not repairable 
by the inhabitants at large, & half the cost 
in the case of a road repairable by the in- 
habitants at large. 8uch notice was served 
in respect of H. Road resps. having done 
the work, apportioned the whole cost on the 
frontagers. Tlie notices reqiiired the front- 
agers to make, flag & complete, but in fact 
the resps. did not flag the road, but asphalted 
it : — Held : (1) H. Road was a road repair- 
able by the inhabitants at large &, in any 
event, resps. could only recover half the 
cost ; (2) the work specified in the notice 

must be carried out Sc the use of asphalt 
in xjlaco of flags was not a proper compliance 
with the notice, & resps. could not recover 
the cost of the work done. — Finney v, 
Birkenhead Oorpn., [1936] 2 All E. R. 590 ; 
80 Sol. Jo. 665. 


PART XIII. SECT. 2 , SUB-SECT. 2. 

fta. Purcfuise for widening improve- 
ment—What U due compensation ,] — 
Tic Macdonald & Toronto Corpn. 

27 O. L. R. 179 ; 4 O. W. N. 64 ; 
8 D. L. R. 303.— CAN. 

sb. Power to acQuvre land h^ond 

Quantity actually TeQUired,}-^HtM : 
under Municipal Oorpns. Act, 1920, 
8, 192, a iriuuiclpal corpn. in empowered 
when widening a street, to acquire 
not only what land Is required for that 
purpoiie, hut also to acquire. If the 
corpn. deems It expedient, land 


additional thereto on either or both 
sides of the street in question, provided 
land is required for the puroose of 
widening the street Sc that the land 
ropoaed to he taken, is on either or 
otn aides of the street & whether or 
not the land is owned in part by one 
owner Sc in part by another, — Wel- 
lington Oorpn. n, Deaxy, [19293 
N. Z. L. R. 362.~-N.5S. 

PART XUI. SECT. 2, BUB-SECT. 8 

o !. -- — .] — SotTTH Grimsby Town- 
ship V, County of Lincoln Sc North 
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Grimsby Township, County of 
Lincoln v. South Grimsby Township 
(1921), 19 O. W. N. 676 ; 68 D. L. R. 
599.— CAN. 

•d. Meaning of ** formitig ** 

“ making ** street .] — To “ form ” a 
street Is to alter its natural surfaos so 
as to provide the desired shape or 
contour. To “ make ** a street in- 
volves adding where neoossary an 
artificial surface to the natural or 
formed surface of the street.— Rowe 
V. DrsTRiur Council op IProspbot 
(1929). 8. A. S, R, 462.— AUS. 
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2&80* Add* Annotation :< — Refd. Octrdlff Oorpn. v, 
Cardiff Pure loe & Cold Storage Co. (1930), 
95J.P. 11. 

2282a. Two streets repaired at same time.] — 

A local authority which has executed repairs 
to streets under Public Health Acts Amend- 
ment Act, 1907 (c. 63), s. 19, is not entitled to 
include two streets in the same account &; 
apportion the combined expenses among the 
frontagers of both streets. Nor have the 
justices, before whom the local authority 
seeli to recover such expenses, any juris- 
diction to investigate the accounts & separate 
the expenses of the two streets for the pur- 

S ose of making a proper apportionment. — 
Tash V . Giles (1926), 96 L. J. K. B. 216 ; 136 
h* T, 352 ; 91 JT. P. 19 ; 43 T. L. B. 121 ; 25 
L. G. B. 60, D. 0. 

2285a. Effect of agreement between frontagers — 
Frontager not to be liable for maintenance of 
road until taken to by local authority — 
Frontager not entitled to repayment of 
apportioned share of cost of making up road.] 
— Moore v. Todd (1903), 68 J. P. 43 ; 19 
T, L. R. 642 ; 2 L. G. R. 376, C. A. 

2316. Add, Annotations : — Consd. West Ham 

, - - Son, [1934] 2 

K. B. 253. Refd. Hennerley v. Prestwich 
U. D. C. (1929), 141 L. T. 602. 

2318. Add, Annotations : — Consd. Dennerley v, 
Prestwich U. D. C. (1929), 141 L. T. 602. 
Refd. R. V . North Worcestershire Assessment 
Committee, Ex p, Hadley, [1929] 2 K. B. 
897 ; London County Council v, Harling 
Street Owners, [1935] 2 K, B. 322. 

2319. Add. Annotation : — Consd. Croydon Corpn. 

Oldaker, [1937] 1 K. B. 337. 

2322. Add. Annotation : — Refd. Croydon Corpn. ik 
Oldaker, [1937] 1 K. B. 337. 

2322a. Under local Act.] — By the 0. Corpn. 

Act, 1884, s. 39, it is provided that whenever 
the corpn. put in force the provisions of the 
Public Health Act, 1875 (c. 55), s, 150, 
“ they may before themselves executing any 
works as therein provided recover in a sum- 
mary manner the amount of the estimated 
cost thereof from the owners in default.” 
On June 27, 1935, the local authority served 
a notice, under Public Health Act, 1875 
(c. 55), 8. 150, upon resp., the owner of 
premises fronting on a certain road, requiring 
him to do certain street works. On June 28, 
1936, resp. conveyed the premises to a third 
person. On Oct. 4, 1935, the local authority 
served a notice upon resp,, under C. Corpn. 
Act, 1884, s. 39, demanding payment of 
certain sums in respect of the estimated cost 
of the works, which works had not then been 


PART XIII. SECT. 2, SUB-SECT. 4.— 
A. (1) 111. 

2314 i. Finality of award .] — Where 
certain works in a private street had 
been oarrled out by an urban district 
council & the total expenses as certified 
to by the surveyor had been 
apportioned according to their respec- 
tive linear frontages on the owners of 
premises fronting both sides of the 
street. Heap, obieoted to the 
portionment on the ground that 
works included a footpath on one side 
only of the street & opposite to reap.^s 
premises. The arbitrator in his award 
Varied the surveyor’s apportionment by 
abating the amount payable by j^p. 
by stun attributable to his oon- 


executed. Itesp. refused to pay any part 
of the amount claimed & the loo^ a^^thority 
thereupon on Dec. 20, 1935, lodged a com- 
pLaint claiming payment. The magistrates 
were of opinion that there ctmld be no default 
until the expiration of the time given in the 
notice to repair, & that as at the expiration 
of that time resp. was no longer the owner 
of the pi’cmises, resp. was not the “ owner in 
default ” within C. Corpn. Act, 1884, s. 39, 
& they held that he was not liable to pay the 
amount claimed. 3'iie local authority ap- 
pealed : — Held : ” owner ” in the C. Corpn. 
Act, 1884, s. 39, referred to the owner at the 
time of the services of tlie notice to execute 
the street works, & if such owner failed to 
execute the works, lie became & remained 
for the purposes of that sect, the ” owner in 
default,” notwithstanding a conveyance of the 
property to a third persfin. Resp. was 
therefore liable to pay the amount (daiined by 
the local autliority.- ihtOYDON Corpn. v . 
Oi.DAKER, I1937J 1 K. H. 337; [1936! ,3 

All R. U. 366; HlC, L. J. K. B. 190; 155 
L. T. 557 ; JOO J. l\ 519 : 53 T. U K. 79 ; 
80 Sol. .lo. 951 ; 31 L. C. H. 571. 

2326. Add. Annotation : — Refd. I. R. Oomrs. v. 
Sneath (1932), 48 T. L. R. 241. 

2340. Add. Annotation : — Refd. Orediton Gas Co. 
v. Orediton U. 0., [1928] Ch. 

2344. Add. Annotation : — -Expld. Allen v. Wati^rs 
& Co., [1935] 1 K. B. 200. 

2351. After this case add the following new sub- 
section : — 

vi. Other Cases. 

2351a. Action to recover expenses — Form of writ — 
Names & addresses of owners not known.] — 
Pltfs., being entitled under Public Health 
Acts to recover the expenses of making up 
a road from the owners of the lands abutting 
on the roadway & being unable to discover 
who some of those owners were, issued a 
writ against A., a known owner of some of 
the land, “ & tlie owners of certain lands 
adjoining ” the road “ more particularly 
described in the indorsement ” on the writ, 
” whose names & addresses are not known to 
pltfs.” Upon the summons for directions 
pltfs. desired to amend the writ by adding 
after the word “ owners ” the words ” at 
the time of the completion of the works 
referred to in the indorsement hereon,” ^ 
they also asked for leave to effect substituted 
service on defts. so described by affixing 
copies of the writ on the respective premises : 
— Held : the writ, in not giving the names A 
addresses of defts. other than A., did not 


comply with the form of writ which had tij 


tribution to the cost of the footpath : — 
Held : the umpire had no authority 
to go behind tho CJortlflcato of the 
amount expended or to Id quire into 
the reasonableness of the an\ount 
apportioned or to apportion it on the 
basis of the proportionate benefit 
derived from the works by each owner. 
Equitable relief might, however, have 
been obtained by petition in due form 
to the Local Government Board. — 
ap* Bangok U. D. C. v. McKek <1914). 48 
le I. L. T. 92.-— IR. 

PART XIIL SECT, 2, SUB-SECT. 4.— 
A. (m) ii. 

■ 0 . Owner at time of _ 
of action.]— A municipal 

^7 


ap 

th( 


certain pacing, kcrhrng, A 
work in a pnhlki road. At that tijnc 
defts. were the Joint ownerH of land 
on the same side of ( be rf>ad & Adjacent 
to the work done. Jiefore any ntepy 
wore taken to recover any part of the 
cost defts. parted wit£ the^ownershij) 

■ of the Jatid. — t. . - 

i brought ajj action against them 
1 recover half the cost of the work r 
I Hf ld : the words “ the owner for the 
time being ” in Local Government 
Act, 1915), 8, 243, meant the owner at 
tbe time of the commencement of the 
action, & therefore that defts. wen not 
Liable.— U lmahra Municipal Council 
V. NoTAKAfl (1929h 29 S. K N, 8. 

601 ; 40 N. 8. W. W. N. 179 ; 9 
L. O. R. 80.— AUg. 
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basis of statutory authority & was prescribed 
by R. 8. 0,, Ord. 2# r. Sf Sc Appendix A, 
Part'"! ; the writ, whether as originaJly issued 
or as proposed to be amended, was bad as 
against the persons^ so sought to bo made 
defts*, Sc the words following A.’s name must 
be struck out. — PnimN Barnet Urban 
Council v. Adams, [1927] 2 Ch, 25 ; 90 
L. J. Ch. 145 ; 136 L. T. 649 ; 91 j: P. 60 ; 
26 L. O. R. 75. 0* A. 

2853. Add. Annotations : — As (1) Refd. Sunder- 

land Corpn. V. Priestman, [1927] 2 Oh. 107. 
As to (2) Consd. Tayne v. Cardiff R. D. 0. 
(1931), 47 T. L, R. 632. 

2357. Add. Annotations : — Apld. Bristol Corpn. 
Virgin, [1928] 2 K. B. 622. Refd. Paddington 
B. C. V. Finucane, [1928] Ch. 607. 

2360. Add. Annotation: — Dlstd. Dennerley v. 
Presbwich U. D. 0. (1929), 141 L. T. 602. 

2364. Add. Annotations : — Apld. Paddington B. O, 

V. Finucane, [1928] Oh. 567. Refd. Bristol 
Corpn. f. Virgin, [1928] 2 K. B. 622. 

2366. Add. Annotation: — Refd. Frieru Barnet 
U. C. V. Adams, [1927] 2 Ch. 25. 

2367a. Form of writ.] — Friern Barnet 

Urban Council v. Adams, No. 2351a, ante. 

2367b. Before expiry of time for summary 

proceedings.! — The two remedies conferred 
by Public Health Act, 1875 (c. 55), s. 267, 
are concurrent, & a local authority need 
not wait till the six months, during which 
the summary remedy is available, have 
expired before commencing proceedings to 
enforce the charge created by. the sect. — 
Sunderland Corpn. v. Priestman, [1927] 

2 Ch. 107 ; 96 L. J. Ch. 441 ; 137 L. T. 088; 
26 L. G. R. 64. 

2307c. Form of order.] — Bromley Rural 

District Council v. Brooker, Orpington 
Urban District Council v. Brooker, [1934] 

W. N. 237. 

2386a. Outside area of authority — Validity of 

order.] — Deft. co. made an application to the 
local authority under Private Street Works 
Act, 1892 (c. 57), stating that it had made 
up a street to the satisfaction of the sur- 
veyor & asking that this street should be 
taken over by the authority as a street 
repairable by the inhabitants at large. The 
local 'authority thereupon made the order 
asked. The street was described both in the 
application <& in the order as : 1-15 inclusive, 
SYont Newboitle Row. It was proved in 
evidence that the street in question so far as 
Nos. 1-5 abdtted upon it was not within the 
area of the local authority : — Held : as part 
of the street was outside the area of the local 
authority Sc the order jpeferi^ed to the whole 
street, the order was ultra vires Sc invalid. It 
was impossible to sever the application Sc the 
order & treat the order as valid so far as the 
street was within the area of the local i 
authority. — ^Newton v. Lambton Hetton Sc 
JoicEY Collieries^ Ltd,^, [1937] 2 All E. R. 
150, C. A. 

2401a. Used for deposit of ashes.] — ^By 

Carlisle Corpn. Act, 1887, s. 192, it was pro- 
vided that “ No ry. co. shall be deemed to be 
an owner or occupier in respect of any land 
of such co. upon which any street shall wholly 
or partially front or ^but Sc "which shall be 
used by such co.- solely as part of their line 
of railway or sidings « shall have 


* communication with such #tr0et Sc the ex- 

penses incurred by the corpn. under the ,, 
powers of the Public Health Acts . . . shall 
be paid by the other owners having frontages 
abutting on such street . . . : — Held : land 

used by a ry, co. for the purpose of depositing 
ashes thereon did not fall within the ex- 
emption contained in that sect. 

1 am of opinion Mr. Maomorran’s argu- 
ment cannot prevail. Indeed, had it been 
addressed to me upon sect. 22 of thn 
Private Street WprlsB Act, 1892, d should 
have doubted much whether this land had 
been \ised by the ry. co. solely for the pur- 
poses of their line of railway, sidings, station 
or works (Phillimore, J .). — Re Carlisle 
Corpn. Sc Saul’s Exors. (1907), 71 J: P, 
502 ; 6 L. G. R. 1128 ; sub nom. Carlisle 
Corpn. v. Saul (S. G.) Exors., 97 L. T. 514. 

2405a. Burial ground ** attached to place of 
worship.] — The exemption from liability for 
the expenses of private street works ^ven 
by Private Street Works Act, 1892 (c. 67), 
s. 16, to a 'burial ground “attached” to a 
“ place appropriated to public religious 
worship, which is for the time being by 
law exempt from rates for the relief of the 
poor,” extends only to a burjjjj ground in 
physical attachment or contiguity to the 
building, & does not include a burial ground 
at a distance, “ attached ” to the place of 
worship in the functional sense that it is 
owned Sc maintained by the congregation of 
the place of worship for their members. — 
Holy Law South BEOuaHTON Burial 
Board v. Failsworth Urban District 
Council, [1928] 1 K. B. 231 ; 96 L. J. K. B. 
713; 137 L. T. 483; 91 J. P. 104; 43 
T. L. R. 519 ; 25 L. G. R. 324, D. 0. 

2405b. Vacant land adjoining chapel. ] — ^An objec- 
tion was made by the trustees of a chapel 
to the inclusion in a provisional apportion- 
ment under Private Street Works Act, 1892 
(c. 67), of certain vacant land adjoining the 
chapel, on the ground that the land was 
exempt from eamenses under sect, 16 of that 
Act & Poor Rate Exemption Act, 1833 
(c. 30), s. 1, The trustees were owners of 
the land, & at the time of the provisional 
apportionment it was their, intention to erect 
a Sunday school thereon communicating by a 
corridor with the chapel : — Held ; the land 
was not exempt from expenses as a “ place ” 
or “ premises ” exclusively appropriated to 
religious worship within the above Acts, as 

* the words “ place ” SC “ premises ” refer to 
buildings only, Sc cannot include a piece of 
vacant land ; Sc there was no evidence' on 
which it could be held that the land was 
^thin the curtilage of or formed part of the 
site of the chapelT— Ilford Oorpn. v. Mal- 
LINSON (1932), 147 L, T. 37 ; 06 J. P. 186 ; 
48 T. L. R. 368 ; 30 L. G. R. 201. 

2409. Add. Annotation : — Hefd. Faulkner v. Hythe 
Corpn. (1926), 43 T, L. R. 55. 

2419* Add. Annotation : — Refd. I. R. Oomrs. v. 
Sneath (1932), 48 T. L. R. 241. 

2428a* .] — Chatham Corpn. v. Wright. No. 

2447a, post. 

2430a. .] — ^Chatham Corpn. v. Wright, 

No. ,2447a, post. 

2430b. After completion of works.] — Whep 

an objection is lodg(^ to propos^ Vforks 
under Private Street Works Act, 1892 (c, 67), 
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8. 7, the local authority must apply under 
sect* 8 to the justices to determine the 
^ objection before the works are executed. 
After Idle works are completed, the justices 
have no j urlsdiction to determine an objection 
imder sect. "7 . — Faulkner r. Hythe Oorpn., 
[1927] 1 K. B. 632 ; 96 L. J. K. B. 167 ; 136 
L. T. 329 ; 91 J. P. 22 ; 43 T. L. R. 66 ; 71 
Sol. Jo. 20 ; 25 L.. O. R. 60. D. 0. 

Annotation : — Retd. Sfcookwoll v. Southgate Oorpn., [1936] 2 

AU E. R. 1313. 

2432. Add* Annotation : — Refd. Faulkner v. Hythe 
Corpn. (1926), 43 T. L. R. 65. 

2438. Add. Annotation : — Refd. StockweU v. South- 
gate Oorpn., [1936] 2 All E. R. 1343. 

2436. Add* Annotation : — Refd. Denneriey v* 
Prestwich U. D. 0. (1929), 141 L. T. 602. ♦ 

2439a. — ^ Sale by owner — Necessity for demand 
on purchaser — Limitation of action.] — Defts. 
being a local authority having duly made a 
final apportionment under Private Street 
Works Act, 1892 (c. 67), s. 12, of the expenses 
of certain private street works, demanded in 
1910 the amount thus apportioned from an 
owner of land abuttjng on the street thus 
made up. In 1927 the latter sold the land 
in question to pltf. without havung satisfied 
defts.’ demand, & pltf. then proceeded to 
erect houses on the land in respect of which 
he became entitled to a subsidy. Defts. 
thereupon claimed to set off against the 
subsidy the amount of their claim against 
the t)wners for the time being of the land 
in respect of the apportioned expensos, 
together with interest thereon : — Held : 
(1) although defts. might have lost their 
right to sue the original owner for the 
expenses they were not prevented from suing 
pltf. as a subsequent owner for the time 
being. A demand on such owner was 
necessary to complete the cause of action 
for such expenses & Stat. Limitations did 
not begin to run until such demand had been 
made ; (2 ) on the footing that Real Property 
Limitation Act, 1874 (c. 57), s. 8, was 
applicable, that sect, did not apply to defeat 
a claim against. pltf., the owner for the time 
being, because defts. had no present right 
to receive the sum set off from pltf. until 
he became owner & twelve »years from that 

‘ date had not elapsed. — D ennerley v. Prest- 

wicn Urban District Council, [1930] 1 

K. B. 334 ; 99 L. J. K. B. 25 ; 141 L. T. 602 ; 
94 J* P. 34 ; 46 T. L. R. 669 ; 73 Sol. Jo. 530 ; 
27 L. G. R. 618, C. A. 

2440a. On default ol instalment. ]-“A local 

authority had carried out certain street 
improvements, & premises had, under Private 
Street Works Act, 1892 (c. 67), a. 13 (1), 
become charged with the sum apportioned 
to them in respect of the improvements, that 
sum being ordered to be paid by instalments: — 
Held : the local authority, \mder the powers 
conferred by Private Street Works Act, 1892 
(c. 67), B. 13 (1), & Law of Property Act, 
1926 (c. 20), 8. 101, had power to sell the 
premises, not merely when the whole of the 
apportioned sum was due, but also when an 
instalment was in default. — PA yiste Car- 
diff RuNal District Council, [1932] 1 
K* B. 241 ; 100 L. J. K. B. 626 ; 146 L. T. 
676 ; 96 J. P. 173 ; 47 T. L. R. 632 ; 29 

L. G. R. 607. 

2443. Add* Annotation .-—Reid. Faulkner v. Hythe 
Corpn. (1926), 48 T. L. R. 55. 


2446. Add. Annotation : — Refd. StockweU v, SbSth- 
gate Corpn., [1936] 2 All E. R. 1343. 

2447. Add. Annotation : — Folld. Chatham Oorpn. 
V. Wright (1929), 142 L. T. 431. 


2447a. ,] — An urban sanitary authority, 

acting under the Private Street Works Act, 
1892 (c. 67), resolved to execute certain 
private street works in a street in their 
district, & to contribute a certain portion of 
the expenses thereof, & that in settling the 
apportionment of the balance of the expenses 
thereof, regard shouhl be had to tbe greater 
or less degree of benefit to be derived from 
the works, by the premises of the frontagers, 
& they approved provisional apportionments 
on the frontagers which were duly served & 
deposited in accordance with the provisions 
of the Act. Two of the frontagers objected 
to the provisional appurtioniuents on their 
premises, before justices, who expressed the 
opinion that the proposed works were mot 
unnecessary ; that the estiujated expenses 
were not excessive ; that the premises of the 
objectors should not be excluded from the 
apportionment ; but they stated that they 
considered the proposed- works were un- 
reasonable in that it was not reasonable that 
the objectors should bear the whole of the 
amounts shown in their provisional appoition- 
ments. Accordingly they approved the plans, 
sections, specifications, & estimates of the 
urban sanitary authority, but quashed in 
part the apportionments on the objectors’ 
premises, by reducing each of these two 
apportionments by £100. They confirmed 
the apportionments on the other frontagers : 
— Held : the justices had sought to compel 
the urban sanitary authority to increase their 
contribution at the risk alternatively of sacri- 
ficing the scheme as a whole. It was not 
within the province of the justices, directly 
or indirectly, to compel the urban sanitary 
authority to make a larger contribution than 
that which they had already agreed to grant. 

Upon the further consideration of the case, 
the justices must adopt one of three courses : 
increase the apportionments on the other 
frontagers to satisfy the balance of £200 ; 
quash the whole of the apportionment ; or 
adjourn the matter, giving the urban sanitary 
authority the opportunity of considering 
whether they would pass a new resolution 
increasing their contribution by the £200 
(per CuR.).“-CnATHAM Corpn. v. Wright 
(1929), 142 L. T. 431 ; 94 J. P. 43 ; 28 
L. G. R. 4, D. C. 


2449a. Time fixed by order - Reasonable time - 
What must be considered.] — Under seels. 33, 
34 of Cardiff Corpn. Act, 1884, the (:ori)D. 
made an order that a street, not beuig 
highway repairable by the inhabjtauts a 
large, should be paved, k(;rhed. within 

two months. The estimate A. i)iau deposited 
to Accordance with sect. 33 ..f the Act showed 
that under part of the street « 
be laid by the corpn. while the 
oeinx- done, & the order showed tJiat some 
of the frontagers were required to 
the works wbicli they were required to do 
with the new sewor. Certain frontageis did 
Al^t comply with the order, & the work was 
done by tJie corpn., &. after service of notice 
of apportionment of the expense of the ' 

demand for payment, the corpn. appli^ 
to the ct. by originating summons, for a 


39 
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declarration that proper proportion of the 
costs of the work, ^th ihterest to date of 
payment, was a charge upon the premises of 
those frontagers, in accordance with sect. 64 
^ of the Act : — Held : the time fixed by the 
order was "not, in the circumstances, un- 
reasonable ; nor was there any evidence to 
establish that if the frontagers had done the 
work themselves the corpn. would have 
hampered them by laying the sewer simul- 
taneousJy with their work. The frontagers 
were entitled to comply with the order & to 
restrain any interference with them in doing 
80 , but not having so complied, they were 
liable for the expense of the work being done 
for them <fc the corpn. were entitled to the 
relief claimed. — Cardiff Corpn. v. Cardiff 
Pure Ice & Cold Storage Co., Ltd. (1930), 
96 J. P. 11 ; 29 L. G. R. 29, C. A. 

2452. Add. Annotation : — As to (2) Refd. Allen v. 

. Waters & Co., [1935] 1 K. R. 200. 

2466a. Powers of magistrate.] — B. Corpn. 

proposed to execute certain private street 
works under Birmingham Corpn. (Con- 
soJidation) Act, 1883, ss. 46*50, which were 
substantially identical with Private Street 
Works Act, 1892 (c. 57). The corpn. duly 
complied with the formalities required & 
made a provisional apportionment on resps., 
the frontagers on the street, according to 
th(iir respective frontages. Resps. objected 
that the works were unnecessary. On the 
hearing of this objection resps. called no 
evidence. The stipendiary magistrate held 
that some works were necessary, but was of 
opinion that the estimated expenses were too 
heavy. He reduced the estimate ordered 
that one reap, should pay one-half & each 
other reap, two-thirds of the respective sums 
named in the provisional apportionment — 
Held : inasmuch as the corpn. had not 
resolved that the apportionment should be 
on any basis other than frontage, the 
stipendiary magistrate cjould not direct an 
apportionment on any other bafois. Subject 


to that limitation, ho mu«t eonaider a 
determine, upon ovidenoe, whether the pro- 
posed works were in any, A what, respect 
unnecessary, & must have regatd to any 
alternative propoaals, if resps* made any A 
supported them by evidence, & to the cost 
thereof.— Birmingham Cobpn. v. Mother- 
General OF Convent of Sisters of Charity 
OF St. Paul (1927), 91 J, F. 180 ; 44 T. L. R. 
31 ; 26 L. G* R. 617. D. C. 

2470a. Not mortgagee of pews & vaults in 

under church.] —C horlton upon Mbdlocr 
{Constables & Burgesses) v. Walker 
(1842), 10 M. & W. 742; 12 L. J. Ex. 88; 

7 J. P. 162 ; 152 E. B. 671. 

2471a. Insufficient particulars.]-— By the 

Birkenhead Improvement Act, 1884, Sched. 
II, it is provided that, when certain works 
for the improvement of private streets are 
undertaken by the corpn., the estimated 
expenses of executing the Works shall be 
provisionally apportioned among the premises 
fronting or adjoining or abutting on such 
street, & that the provisional apportionment 
“ shall also state whether the apportionment 
is made according to the frontage of the 
respective premises, or not, & the measure- 
ments of the frontages A the other considera- 
tions (if any) on which the apportionment is 
based.’' The corpn. proposed to carry out 
certain works, & made a general provisional 
apportionnieni which purported to b(^ 

‘‘ principally according to the frontAge of the 
respective premises A having regard to all 
the circurnstancos of the case A the amount 
A value of the work already executed by or 
on behalf of certain frontagers,” but whitdi 
did not specify the particular “ circumstances 
of the case ” or particulars of the “ value of 
the work already executed,” with the result 
that it was not possible for the correctness of 
the amount of the apportionment to be 
checked by each individual frontager, in- 
cluding applt., who took the preliminary 
objection that the requirements of the statute 
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C. (a) il 

2461 f. Validity of notice - W orks 
ffpecified in excesfi of those provided for 
in Oyc-law .] — Skremilka v. WlNNiPir.a 
Orrv. (1936) 2 W. W. R. 455; 43 Man. 
L. R. 154.— CAN. 


PART XIII. SECT, 2,fiUB-SECT. 6.— A. 


Bd. Single scheme for several streets 
communicating with one another — Righi 
of authority to recover cost from oivners. ] 
— A municipal council in proceeding 
under Local Govt. Act. 192.'). ss. 526, 
627, may properly adopt a spooifleation. 
estimate & scheme of distribution of 
the cost of forming, lovolllng, etc., 
several streets oomraunicating with one 
another & enforce payment of a 
propomonate part of the coat of the 
whole scheme against the owner of 
premises adjoining or abutting on 
one or more only of such streets. — 
MaoGowan V. 8t. Kilda CrTT, [1928J 
V. L. R. 462 ; [1928] AigUJS L. R. 254. 
— AUS. 


se. “ Opening of esiablishina new 

street ** — What amounts to.] — Be 
Toronto & Saundicics, [1931] 2 

D. L. R. 840 ; O. H. 116.— CAN. 

sf. Notice to woperty owners — 
Defective notice — For less than pre- 
scribed jseHod.]— S andringham Oitt 
OoREN. V. Rayment (1928). 40 O. L. R. 
510; [1928] V. L. R. 312; [1928] 
Argus li.. R. 173.— AUS. 


Bg. — Necessity for — Before works 
rntered upon.] — Dunn v. Braybrook 
SHIRE, [1928] V. L. R. 454 ; [1028] 
Argus L, R. 286.— AUS. 

sx. Statutory liability of City — Ncm- 
fulfilment — Validity of subsequent statute 
imposing liability on frondagcrs ,] — By a 
Quebec statute of 1910 the City of 
Montreal within six months was to 
macadamlBe certain streets, including 
S. .Street, in a township thereby 
annexed to tbe City, but later statutes 
postponed until May, 1925, the date 
for completing the work. In 1910 the 
City hod no power to choice the cost 
of paving stroetn against the frontagers, 
but statutes of 1911 & 1914 gnVo the 
City that power in the case of per- 
manent paving. In July. 1925, the 
City passed a resolution that 8. Btreet, 
which had not been macadamised , 
should be permanently paved & that 
the frontagers thereon should be taxed 
In respect of the cost. Accordingly, 
S. Street was permanently paved with 
asphalt. In 1928 reaps., as frontagers, 
were assessed to tax under a statute of 
that year, which provided that the cost 
of all pavings laid since Jan. 1, 1919, 
should be charged to tbe frontogbrs 
at a specified rate. All the statutes 
above mentioned were enacted as 
amendments of the City’s statutory 
charter of 1899 ; — Held : having regard 
to the speciflo terms of the statute 
of 1928 it applied to S, Street, notwith- 
standing the unfuMlied obligations of 
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the City under the statute of 1910, & 
occordliigly the assessment was valid. — 
Montreal (City) v. Montreal In- 
dustrial Land Co., Ltd., [1932] A. C. 
700-* 101 L. J. P. C. 172; 147 L. T. 
617. P. C.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 6.— B. 

sh. Bye-law authorising opening of 
street — Before land acqutred.] — A bye- 
law passed by the council of a town 
authorising the opening 8c improving 
of a street shown upon a registered 
plan, as a local improvement under 
Local Improvement Act, H. S. O. 1927, 
c. 23.5, was held not to be invalid or 
Illegal i)ocauHe the land for the street 
had not been acquired by tbe corpn. 
before the bye-law was passed. — Re 
Chappus 8c La Saixb Town, [1928] 
2 D. L. R. 950 ; §2 O. L. R. 140.— CAN. 

sk. Bye-law providing for construction 
of sidewalks — Street not opened— Ultra 
vires.] — Re CHAPPue 8c La Salle 
Town, [1928] 2 D. L. R. 950; 62 
O. L. II. 140.— CAN. 

si. Width of entrance to new street— 
Existing entrance a narrow road- — Over 
land of third party.]— V. Syden- 
ham Local Administration & Health 
Board (1928), 49 N. L. R. 203.-^. AF* 

sm. Bye-law closing part of road 
allowance — No aUemative wa/y of access 
to private land — Invalid .] — Gilmore v. 
Westminster, [1929] 4 0. L, R. 1; 
64 O. L. R. 344.— CAN* 
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not been complied with. The jxistices 2580a, 
decided that the apportionmer^Ji sufficiently 
complied with the statute, ‘‘ having regard 
to the difficulties in showing all the details 
of any such proposed works in a document 
such*' as the provisional appoid^ionment.” 
Thereupon tliis appeal was brought : — Held : 
the provisional apportionment was too 
general, & did not comply with the require- 
ments of the statute, as it did not contain 
sufficient particulars to enable each individual 
owner to ascertain & check the basis of com- 
putation.— Smith V . BIRKENHEA.D CORPN.. 

11937] 3 All E. K. 75 ; 54^ T. L. U, 24 ; 81 
Hoi. Jo. 863; L. G. R. 575, 


Conversion of two shops Into 


2508a. 


-.] — One of the bye-laws of deft. 


Board provided that 15 square feet air space 
should be left open in the rear of any new 
building. It was held that where a person 
briilt in contravention of that bye-law within 
the 15 square feet the Board might pull down 
the offending building consistently with 
safety in any way they pleased, but not in a 
dangerous way ; so that where there bad 
been excess in pulling down the building 
they were not liable unless the damage done 
was appreciable. — Jagger v, Doncaster 
Union Rural Sanitary Authority (1890), 
54 J. P. 438. 

2508b. ,] — Applt. was the owner of 


certain old premises from wliich he removed 
the roof <fe commenced to erect on the walls 
thereof, & on the ground surrounding it, a 
new building without giving any notice to 
the local sniweyor or delivering plans. The 
building was completed in Apr. 1901, & in 
Nov. 1901, applt. was summoned to show 
cause why the said building should not be 
pulled down, & on Nov. 4, 1901, resps. made 
an order requiring him to pull down the 
building : — Held : the order was rightly 
made though, no plans having been deposited, 
there had been no disapproval by the local 
authority, & though six months had elapsed 
from its completion. — Fairbrass v. Canter- 
bury COBPN. (1902), 67 J. P. 181 ; 1 L. G. R. 
181. 

2523. Add. Annoiations ; — .4 s lo (1) Consd. Salis- 
bury Sl Pordmgbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 660. As to (2) Consd. A.-G. v. 
Sharp (1930), 99 L. J. Ch. 441 . Refd, Musical 
Performers* Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
485. Generally, Refd. A.-G. v. Premier luine, 
Ltd., [1932] 1 Ch. 303. 

2584. Add. Annotations -Consd, A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. Musical 
Performers* Protection Assocn., Ltd, v. 
British International Pictures, Ltd. (1930), 
40 T, L. B. 485. 

2572. Add. Annotation : — Refd. A.-G. v. Sharp 
(1930), 143 L. T. 367. 

2575. Add. Annotation: — Consd. A.-G. v. Shaip 
(1930), 99 L. J. Oh. 441. 

2680, Add. Annotation Consd. A.-O. v. Prices* 
Tailors (1928), Ltd., [1930] 2 Ch. 316. 


befts., who had purchased two houses wMi 
the shops on the ground floors proioo^iUg 
towards the street on which the premises 
fronted a few feet beyond the exterior walls 
of the two upper floors, submitted to the 
local authority plans of some proposed 
alterations. These consisted in the main in 
the conversion of the two shops into one 
continuous shop with a single entrance from 
the street in a new position. The loca^l 
authority took the view that the proposed 
alterations amounted to taking down the 
front of the premises for the purpose of re- 
building, so os to entitle them to prescribe a 
new building line under the Public Health 
Act, 1875 (c. 55), s. 155. They therefore 
refused to approve the plans & called on 
defts. to set the ground floor front back to 
the existing exterior walls of the floors above. 
Defts. having refused to comply, this action 
was brought on the relation of the local 
authority & pltf. moved for a declaration 
that defts. were not entitled to build beyond 
the prescribed line & for an order on them to 
remove so much of the new front of the shop 
as projected beyond that line : — Held : the 
local authority had no power to prescribe a 
new building line under sect. 155, because 
(1) on the true construction of the sect. “ the 
front ” included the exterior walls of the two 
upper floors as well as the exterior wall of 
the ground floor, & (2) in any case the 
alterations made to the premises did not 
amount to taking down the front of the 
ground floor. — A.-G. v. Prices’ Tailors 
(1028), Ltd.. [1930] 2 Ch. 316 ; 99 L. J. Ch. 
611; 143 L. T. 416; 94 J. P. 226; 29 
L. G. R. 15, C. A. 

2580b. “Front** of the premises -What 


Included.] — A.-G, v. Prices’ Tailors (1928), 
Ltd., No, 2580a, ante. 

2584. Add. A lu/o/wiio/i Refd, Fieduian r. 
Minister of Health (10:t5), 15-1 L. T. 240. 

2591a. Meaning of “ new building ** — Recon- 
structed building not included.) — Ballard 
i>. Horton’s Estate, Ltd. (1926), 24 L. G. R. 
499, D. C. 

2592a. Meaning of “ erections ** & “ obstruc- 
tions ** — Includes petrol pumps.] — Clause 
36 (a) of a town planning scheme, provided 
that “ where a building line is shown 
upon the map (prepared for the scheme) 
in respect of any existing street or proposed 
new street no building or erection other 
* than boundary walls fences shall be 
erected or set up nearer to the street than 
such building line.” Clause 40 (6) of iiie 
scheme provided tliat ” no X)ost, rail, leac**, or 
other obstruction shall be erected in irout of 
any shop or business preinistis in advance of 
the building lines fixed by clause o(), clause 37, 
clause 39 or this clause.” ('lause 70 of the 
scheme provides penalties for bn^acJi of these 
clauses. Applt,, who was iho proprietor of a 
motor garage, which was situated in an 
existing street for which a building ime was 
shown on the map referred to m the scheme, 


PART Xni. SECT. 2. SUB-SECT. 6.— D. 

* b i. Loto bordering on naspigable 

)-r^Land Rearlstry Act, o. 83 of 
1906, 8. 68, dewihg with the sub- 
divlaion of land into town or other lots, 


provides, inter alia, that. In case a lot 
borders on tbe shores of any ® 

water, streets leading to & 
to such water must 

tnvni fCaSrwa, 
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to require land abutting on navigable 
waters to be subdivided so as to 
provide straight & continuous eocesa 
to the water at intervals of xiO' lege 
than 000 feet.— Lonsdauk Estatr 
(1907), 12 B. C. R. 366,— CAN. 
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erected two petrol pmnpa in a loreoonrt in 
front of his premises, wbicb was nea^rer to^he 
highway & abutted theiwn & was in advance 
of the building line shown xipon the map 
between that building line the front 
boundary of the premises : — Held : the 
pumps were “ erections ” within clause 36 (a) 
of the scheme Sl also “ obstructions within 
clause 40 (b), & applU bad been rightly con 
victed of offences under those clauses*— 
Mackenzie v. Abbott (1926), 24 L, G. R. 444 
D. C. 

2592b. Building already erected when building line 
presodbad— Right to comp^nsatlon—In re- 
spect of restriction on future extensions.] — 

Surrey County Council v. Caterham 
Entertainments, Ltd. (1930), 94 J. P. Jo. 
189, D. C. 


Sub-sect. 8. — ^Improvement Line in Streets. 
For “-Public Health Act, 1875,” read 
“ Public Health Act, 1926.” 

25920. New erection ” — What amounts to.] — 
Held : the object of Public Health Act, 1925 
(c. 71), 8. 33, is to facilitate the widening of 
streets by enabling local authorities to pre- 
scribe an improvement line to which buildings 
will eventually be sot back, & it is contem- 


plated that the ^utfbodtiee wil for that 
pose then zeroise the potre* oonfemd 
them by Public BDealth Am, 3.875 {o. 55), s. 1 
of purchasing premieea. In omer not to mi 
crease the burden of compenaatlon which ll u. 
exercise of that power- iHYOlv^l^ Publi 
Health Act, .1925 (c. 71), e. 38 (6), enaci. 
that no new erection can be placed on th'o 
street side of the improvAent line* Resps. 
shop had in 1908 been moved back, leaving a 
paved forecourt in front of the shop so moved 
back upon which they used to expose their 
goods. After an improvement line had been 
prescribed in 1927, reaps, again enclosed the 
forecourt into the shop, bringing the shop 
front back to its old level, which was beyond 
and on the street side o# the improvement 
line: — Held: this was a ** new . . . erec- 
tion ” within sect. 33 (6). — SirriNasouRNE 
Urban District Council v, Lipton, Ltd., 
[19311 1 K. B. 639 ; 100 L. J. K. B. 109 ; 
144 L. T. 241 ; 95 J. P. 18 ; 47 T. L. R. 120 ; 
29 L. G. R. 83, D. C. 

2592d. Increase of burden on local autho- 

rity.] — SlTTINaBOUBNB URBAN DISTRICT 
Council v. Lipton, Ltd., No. 2592c, ante. 

2596. Add. Annotaiion : — Oenerally, Reid. Salis- 
bury & Fordingbridge District Drainage 
Board v. Southern Tanning Oo. (1920), Ltd., 
[1927J2 K.B.566. 


Part XIV.- 

2609. Add. Annotation : — As to (2) Consd. Bryant 
V. Marx (1932), 48 T. L. R. 624. 

2619. Add. Annotation : — Apld. A.-G. & Public 


-Footpaths. 

Trustee v. Woolwich Metropolitan Borough 
Council (1929), 93 J. P. 173. 

2622. Add. Annotation : — Rofd. Seaton v. Slama 
(1932), 77 Sol. Jo. ir. 


Part XV. — Bridges and 

2630. Add. Ciiaiion .—96 L. J. Ch. 80. 

2630a. Covenant to erect & maintain.] — A strip of 
land running the length of the vendor’s 
property w'as conveyed, to purchasers for 
use in connection with a reservoir, vdth the 
result that the vendor’s property was severed 
from the highway by a conduit. The pgur- 
chasers accordingly convenanted in the con- 
veyance that tliey would at their own expense 
erect & maintain across the conduit a 
bridge of not less than 30 ft. in width to con- 
nect the severed portion of 'the vendor’s 
^ land with the highway. There was no means 
of access to the vendor’s land except by means 
of this bridge. The vendor’s successor in 
. title, desiring to develop the ^nd as a build- 
ing estate, claimed to be entitled to use the 


Approaches thereto. 

bridge for the laying of pipes & cables for the 
supply of water, gas* & electricity other 
services : — Held : upon the true construction 
of the conveyance the vendor’s successor in 
title was not entitled to place & maintain 
upon the bridge anything of a permanent 
nature which must necessarily be maintained, 
& be was not entitled to lay pipes or cables 
on the bridge for any purpose. — Metro- 
i»OLiTAN Water Board v. Watkins, [19.37] 
1 All E. R. 489 ; 81 Sob Jo. 158. 

2644a. Agreement to maintain bridge over canal— 
Extent of duty — Tow-path raised to d^old 
flooding — Whether council bound to raise 
bridge.] — The constryiotion of a canal involved 
the interception of a certain public road ; & 
the canal co., in accordance with its statutory 


PART XV. sect. 2. SUB-SECT. 1.— A. 

<a) 

d 1. .] — Upon an applicuj- 

tion to a county ot. judge for on order 
declaring a bridge about to be Imilt 
acroaa a stream to replace a bridge 
that had beou carried away by a storm, 
to be a coimty bridge, the sole question 
was whether the bridge was or would 
be *' of a groateriength than 300 feet '* 


within sect. 458 of the Municipal Act, 
Before the approaches on the west 
side of the bridge wore oonstruoted, 
the waters sometimes croMseU the 
highway considerably west of a point 
300 feet west of the eastern bank, & 
an embankment that far west was 
rendered necessary on account of the 
waters overflowing the highway & 
being then ocffistraoted, became part 
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of the highway ; — Held : the embank- 
ment was rendered necessary within 
the meaning of the Act k. the bridge 
was therefore of greater length than 
300 feet . — Re Piokkrino & ONTaluo, 
(19301 1 D. L. R. 820 ; 64 O. L. R. 


„ Rc SaNDUSK OmBK 

Bridob (Ont,), [19263 3 D, h. R. 

CAN. 



obiigAti^i cmm the road over the canal 
by meaaw of a bridge. The canal gubse- 
<|nently beowie vested ih a railway oo., who 
wereTt^ruired nader sect. 17 of the Regula- 
tion of Railways Act, 1873 (c. 48), to keep 
the canal open & navigable. At a later date 
the railway co. entered into an agreement 
with the county council having jurisdiction 
in the locality under which the council agreed 
to remove the bridge & to construct a new 
bridge in substitutiou therefor ; & the council 
covenanted that they would “ from time to 
time & at all times thereafter well & suffl- i 
ciently maintain Sl repair the new bridge & 
the roadway & footpaths upon the same & 
the smproaches thereto.** The agreement 
provided for a headway of six feet between 
the arch of the new bridge & the towing-path 
passing under it. The bridge & the neigh- 
bouring part of the canal for considerable 
diflt^ccs on both sides of the bridge were in 
a minmg area which had been subsiding for a 
long time prior to the agreement ; & within 
sixteen years thereafter, owing to furiher 
subsidences, there was a general sinking of 
the bridge Sc the towing path. As, 
however, the water level remained the same, 
the railway co. found It necessary, in order 
to avoid flooding, to raise the towing path, the 
resulting effect being that the headway 
between the bridge & the towing path was 
reduced to four feet six inches, which was 
insufficient for the convenient working of the 
canal : — Held : the covenant on the part of 
defts. to “ maintain ’* the bridge did not 
impose upon them an obligation to raise the 
bridge so as to obtain the six feet of cleai*ance 
for the use of the water way, even although 
pltfs. had found it necessary to raise the 
towing path, — Great Western Ry. v. 
Monmouthshire County Council (1929), 
94 J. P. 6 ; 27 L. G. R. 509, C. A. 

2650. Add, Annotation: — Refd. A.-G. v. Hornsey 
B. C. (1926). 43 T. L. 11. 92. 

2661. Add, Annotation ; — As to (2) Distd. Great 
Western Railway v, Monmouthshire County 
Council (1929), 94 J. P. 6. 

2706. Add, Annotation : — Refd. Manchester Corpn. 
V, Audenshaw Sc Renton U. I). Councils 
(1928), 139 L. T. 609. 

2708a. Dock swing bridge — Liability for main- 
tenance.] — Pltf. was injured by tripping 
over a nail projecting from the footway of a 
swing bridge which defts., the Port of London 
Authority, were under a statutory duty to 
maintain in repair, & which the public liad 
a right to use only when it was not required 
to be swung open for dock traffic. The 
cause Of the accident was the failure of defts. 
to maintain the footway in good condition. 
In an action for damages ; — Held : ^ the 
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swing bridge was not a highway S 
were not in the position of a surveycn?’ of * 
highways, &; therefore defts. could not avoid , 
liability on the ground of nonfeaisance or on 
the ground tliat a surveyor of highways id not 
liable to pay damages to persons injured by 
his neglect of duty, & pltf. was entitled to 
recover. — Guilfoylb v. Port of LonimW 
Authority, [1932] 1 K. B. 336 ; 101 L. J. 

K. B. 91 ; 146 L. T. 91 ; 95 J. P. 217 ; 48 
T. L. R. 56 ; 76 Sol. Jo. 763 ; 29 L. G. R. 
669. 

2712. Add, Annotation : — Retd. Manchester Corpn. 

V, Audenshaw & Denton U. D, Councils 
(1928), 139 li. T. 509. 

2716. Add, Annotations : — Apld. Manchester Corpn. 

V, Audenshaw U. C. & Denton D. C., 11928] 
Ch. 763. Consd. Ijondon & North Eastern 
Ry. Co. V, North Riding of Yorkshire County 
Council, [1936] 1 All B. R. 692. 

2717. Add, Annotation : — Apld* Manchester Corpn. 
V, Audenshaw U. C. & Denton U. C., [10281 
Ch. 763. 

2719. Add. Annotation : — Consd. London & North 
Eastern Ry. Co. v. North Riding of Yorkshire 
Coimty Council, [1936] 1 All E. R, t)92. 

2719a. Damage by locomotive passing over 

bridge — Locomotive Act, 1861 (c. 70), s. 7,] — 

In respect of actual damage to a bridge, as 
distinguished from consequential loss, the 
liability to repair is imposed upon the owner 
of the locomotive if he has the charge of it at 
the material time, but if some person other 
than the ovmer has the charge of it, the 
liability is upon that person. The above 
sect, does not make the owner & such other 
person jointly Sc severally liable for that 
damage. — Southern Ry. Co. v, Gosport 
Corpn., [1920] 2 K. B. 89 ; 95 L. J. K. B. 
546 ; 90 J. P. 161 ; 70 Sol. Jo. 051 ; varied, 
[1927] I K. B. 331, C. A. 

2766a. Liability of borough council — Bridge built 
since 1835— Public Health Act, 1876 (c. 55), 
s. 4.] — In 1882 seven streets were, m tlie 
course of the development of an estate, 
carried across a river on iron girder bridges. 
These streets subsequently became highways 
repairable by the inhabitants at large. An 
action was commenced by the A,-0. against 
the local authority for a declaration that they 
were liable to repair & keep in repair these 
seven bridges : — Held : having regard to the 
fact that the word “ street,” as delined by 
the above sect., includes, if this is not incon- 
sistipnt with the context, any bridge, not 
being a county bridge, pltf. was entitled to 
the declaration. — A.-G. v. Hornsey Jh'Koi (3 :h 
Council, [1927] 1 Ch. 331 ; 96 L. J. Ch. 164; 
136 L. T. 502 ; 91 J. P. 61 ; 43 T. L. K. 03 ; 
70 Sol, Jo. 1197 ; 25 L. G. R. 260. 
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pi. ,4 — Calbdonl 

& HALDniAND (1912), 22 O. W. K 
jei ; 3 O. W. N. 1664 ; 6 D. L. R 
ii67.-~-CAN. . 


PART XV. SECT. 2, SUB-SECT. 1.— C. 

t i. -- — . Too dilapidated to repair .] — 
Ontario Municipal Act, R. S. O., 1927, 
H. 469, dooB not Impose any duty, 
enioroeable at the suit of an affeoted 
landowuer, on a municipality to re- 
ooiLstruct a bridge which has de- 


teriorated to each an extent that the 
cost of repair would be more than the 
subject-matter of repair is roaeonably 
worth & which it is no longer econo- 
mically feasible to repair. — B ryant v. 
Toronto, [10321 3 D. L. R. ; 
O. R. 638; ckffd,, [1933] I D. h. K. 
635 ; O. R. 105.— CAN. 

PART XV. SECT^2, SUB-SECT. 2.— 
B. (0). 

o i. Transfer of area to mum- 

cipalUu.] — A railway co- constructed 
& maintained a bridge & 

■ ‘ ■ a road was carried across 


their railway. Ti.c nvcn in <he 

bridge was situated w;lh bu^J&c(iuenMy 
annexed to « burgh, the hurgii 
authorities called upon the as 

frcjtagers to a private street, to con- 
struct a paved footway along one shlo 
of the road: — livid: assuming that 
tho co. were frontagers to a private 
street. Burgh Police (Scotland) Act, 
11)03 ( 0 . 33), 8. 16. had not, either 
expressly or by Implication, altered or 
oxtendetl these obligationB. JVIaoif • 
TRATEa OF LEVEN V. LONDON & NORTil 

E it^TKRN Ry. Co., [19261 S. C. 528.— 
SCOT. 
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Cases 8778—2787. 

2776. Add* Annotation ;-^onsd. London &; North 
Eastorn By. Co* v. North Biding of Yoitohii'e 
County Council, [3936] 1 hAII B. B. 602. 

2777. Add. Annotation Consd. London & North 
Eastern By. Co. v. North Biding of Yorkshire 
County CouncU, [1936] 1 All E. B. 692. 

2778. Add. Annotation <3onsd. London & North 
Eastern By. Co. v. North Biding of Yorkshire 
County Council, [1936] 1 All E. B. 692. 

2778a. Road over bridge & approaches.] — j 

The Act of Parliament incorporating the 
predecessors of appits. provided (intor alia) : 

In all cases in which the railway shall 
cross any . . . public highway . . . such / 
public highway shall be carried over the said 
railway ... at the expense of the said co., 
by means of a bridge.” It was admitted that 
appits. were liable for the repair & main- 
tenance of the bridge in question in this case, 
but they contended that they were not Uable 
to repair the road over it : — Held : the word 


“ bridge ” included the highwi^y over it 
appits. were therefore lie.ble to repait' 
much of the road as ran oyer the bridr,( \ 
the approaches tshereto, — L okdok & N(n 
Bastbkn By. Co. v. Nonm Bimm < , 
Yorkshire County Council, [1930] A . 
305 ; [1930] 1 AU E. B. 692 ; 105 L. .T ^ f, 
133 ; m L. T. 409 ; 52 T. L. B. 200 ; . . 
Sol. Jo. 423, H. L. 

2730. Add. Aymotatiom : — Consd* Skilton v. Epson. 
& Ewell Urban Distnet Council, [1937] 1 j< 
B. 112. Refd. Guilfoyle v. Port of London 
Authority, [1932] 1 K. B. 336. 

2782. Add. Annotation : — Refd. Skilton v. Epsom 
& Ewell Urban District Council, [1937] I 
K. B. 112. 

2782a. Against Port of London Authority— 

Dock swing bridge.] — Guilfoyle v. Port of 
London Authority, No. 2708a, ante. 

2787. Add. Annotation : — As to (3) Refd. A.-G. v. 
Hornsey B. C. (1926), 43 T. L. B. 92. 


PART XV. SECT. 3. 

k f. — — Apportionment of cost — 
Bridge across raiowiy.J — PuBUO High- 
ways Lett., Ontario v. Canadian 
Pacific Ry. Co. (Glapfison Bridge 
Cask) (1924), 30 Can. Hy. Caa. o.— CAN. 

k ii. Bridge over boundary 

ritfer,]—ln order to irive jurisdiction 


to the Municipal Comr. to apportion 
the costs of bulUlins: a bridpru over a 
river or stream forming the boundary 
between two munloipalities. the latter 
must previously have agreed to con- 
struct the 

The power of a mimicipallty to oon- 
tra<'/t with another municipality to 
build by Joint action such a bridge 


must be exorcised by bye-law. — 
Rural Munioipauty or Portage la 
Prairte V. Rural Municipality of 
Cartier, [192(>] 4 D. L. R. 1035 ; 
[1925] S. C. R. 691; affg., (1924) 
4 D. L. R. 601 ; [1924] 3 W. W. R. 
244 ; 34 Man. L. R. 405 ; revsg., 

(1924] 1 D. L. R. 776 ; [1924] 1 

W. W. R. 225.— CAN. 
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VoL rsvn. Cases 


HUSBAND AND WIFE. 
Part I. Contracts to Marry. 


14. Add* Annotaiions : — Aa io (1) Dlstd. Siveyer v. 
Allison, [1935] 2 K. H. 403. Refd. Fender v. 
Mildmay, [1937 | 3 All E. II. 402. 

15. Add* Annotation Refd. Fender v. Mildmay, 
[1937] 3 All E. R. 402. 

20. Add* Annotation : — Retd. Skipp v* Ivelly 
(1926), 42 T. L. B. 258. 

24. Add* Annotation : — Consd. Fender v* Mild- 
may, [1935] 2 K. B. 334. 

25. Add. Annotation : — Consd. Fender r. Mildmay, 



[1937] 3 All E. R. 102. 



26. 

Add. Annotation : — Retd. Cohen 
[1926] 1 K. B. 586. 

V. 

Sellar, 

80. 

Add. Annotation : — Refd. Cohen 
[1926] 1 K. B. 636. 

V. 

Sellar, 

36. 

Add* Annotation : — Refd. Guy-Pell 
[1930] 2 Ch. 169. 

V. 

Poster, 


* C* Survival of Right (p. 27). 

See, now, Law Reform (Miscellaneous Pro 
\dsions) Act, 1934 (c. 41), s. 1 (1), (2) (b). 

38. Add. Annotation : — Refd. Riley v* Brown 
(1029), 98 L. .T. K. B. 739. 


39. Add* Annotations : — As to (2) Apld. Riley v* 

Brown (1929), 98 L. J. K, B. 739. Generally, 
Refd. Cohen v. Sellar, [1926] 1 K* B. 636. 

40. Add* Annotation : — As to (1) Consd. Riley v. 
Brown (1929), 98 L. J. K. B. 739. 

40a. .] — An action for damages for 

breach of promise of marriage abates on the 
death of the alleged promisor & cannot be 
continued against the exors. of the deceased 
unless special damage can be proved. Such 
special damage must arise directly or naturally 
out of the transaction between the parties 
to the breach &, must relate to matters within 
the contemplation of the parties at the time 
the alleged promise was made. — Rili^y v* 
Brown (1929), 98 L. J. K. B. 739 ; 142 L. T. 
42 ; 45 T. I.. R. 613 ; 73 Sol. Jo. 499. 

81. Add. Annotation: — As to (3) Refd. Cohen v. 
Sellar, [1926] 1 K. B. 536. 

87. Add. Annotations : — Refd. Cohen v* Sellar, 
[1926] 1. K. B. 536 ; Riley v. Brown (1929), 
98 L. J. K. B. 739. 

114. AddT. Annotation : — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 


Part 11. — Marriage. 


128. Add* Annotations ; — Refd. Gottliffe v. Edel- 
Bton, [1930] 2 K. B. 378 ; Inverclyde v. 
Inverclyde, [1931] P. 29. 

127. Add. Annotations: — As io (1) Refd. Nach- 


imson v* Nachimson, [1930] P, 217. Aa fo 
(2) Refd. Republica de Guatemala v. Nunez, 
[1927] 1 K. B. 669 ; Inverclyde v* Inverclyde, 
[1931] P. 29. Generally, Refd. Sloggett v. 
Sloggett, [1928] P. 148. 


PART I.. SECT. 5, SUB-SECT. 1. 

■r. Etfect of Jewish betrothal .] — 
Among Jews the betrothal ceremony 
“ Kaseph Klddiishlm,’' if it is a valid 
ceremony, Is something more than a 
betrothal between Christians. It is 
not a mere contract wliich the parties 
can set aside at will, but confers some 
of the lights & obligations of the 
married state. If the betrothal Is 
upon certain conditions & the con- 
ditions are not fiilfilled, the betrothal 
becomes void. It is then not necessary 
to execute a “ Get ” or a bill ot divorce- 
ment to nullify the effect of the 

Kaseph Kiddushim ceremony.— 
EzEicrBL V. Kbubbn (1981), I. L. K. 60 
Bom. 803.— IND. 


PART I. SECT, 6, SUB-SECT. 1.— A. 

30 II. .] — MUNN V. Haahti 

(1920). 37 B. O. R. 71.— CAN. 


m 1, Affreemcnt to marry after 

obtaining divorce.] — L. alleged that in 
Apr. 1928, she & D. verbally agreed 
to marry one another as soon as she 
could obtain a divorce & that D. also 
upeed to pay the costs of obtaining it. 
ohe was then a married woman who 
had been deserted by her husband for 
upwards of twenty years. She obt alnod 
her decree absolute, but D. then refused 
to marry her or to pay the costs of the 
divorce. She brought an action 
gainst him for damages for alleged 
breach of promise, ac for special 
damages to the amount of the costs of 
the divorce proceedings. . The fob 
fOiMng questions of lew v^re argued 
before trial : (a) whether the alleged 
promise to marry as soon a« pltf. oould 
obtain a divorce was actionable In 


view of the fact that pltf. was a married 
woman at the time of the alleged 
promise ; & (&) whether the alleged 
promise to pay the costs of obtaining 
the divorce was a valid promise In 
view of the above facts. It w^as 
contended for pltf, that, as in New 
Zealand the law recogni8*;8 as a ground 
for divorce a mere agi*eement for 
separation subsisting for three years, 
the fact that pltf. had been deserted 
by her husband for upwards of twenty 
years at the time of the alleged promise 
was sufficient to relax the rijjddity of the 
rule of public policy: — Held; (1) it 
would be contrary to public policy to 
allow an action to be maintained on a 
promise such as was alleged by pltf., 
as, in principle, there is no distinction 
between a promise to marry after the 
wife’s death & one to marry after a 
divorce is obtained, It is Immaterial 
that no harm resulted or » that the 
possibility of harm Is remote ; 
(2) although in Now Zealand the law 
recognises an agreement for separation 
subsisting for three years as a ground 
for divorce, the argument that there 
should on that ground bo a relaxation 
of the rule of public policy disregards 
the pHncipIe that it is the tendency, 
not the actual result, of the i*ecogultion 
of contracts such as sued on in this 
case that affords the ground for the 
rigidity of the rule ; & on that tost 
pftf. must fail ; (3) the agreement as 
TO the costa of the divorce ia covered 
by the principle applicable to the 
promise to marry. — Lamiucrt t?. uil- 
LON, 119383 N. Z.h. R. 10r>9.- 


-N.Z. 


PART I. SECT. 6, SUB-SECT. 6. 

, .] — In an action for 


I breach of promise of marriage, corro- 
! boratloD may be found in circum 
stances which according to ordinary 
experience would be o.tM^epted aa 
showing that the relationship of 
engaged persons existed twtween the 
parties, but evidence of the most 
affectionate relations between a man & 
bis raistiess is no evidence at all from 
which the ct. might draw the con- 
clusion that the relationship of engaged 
persons existed. — S awdon v. Dale 
(1929), 29 S. It. N. 8. W. 573; 46 
N. S. W. W. N. 10G.— AUS. 

PART I. SECT. 7, SUB-SECT. 1. 

Bt. Not facts discovered subsequent 
to Irrcach.l—SwYjiiPA v. VAtaTLrrfrK 
(Alta.), [19261 3 W. W. R, 795.— CAN. 

sw. lumioraJ ctmsideratiou.] \Vhri> 

II, i>r()miso of marriage was ro i 'f 
conditioTi that fdtf. as sj). (hji. 

into an immoral relat irmslon : ^ 
the broach of the promise (Jni imT an 
rise to a cause of action - f h., 
[19M6I 3 W. AV. li. 76: J ^ ;V ' 

1 W. W. K. .”65 : a Men. L. !.L j 
sub nnm. lUKim r Ii,\ ijocsTov, ! Ij.w I 
J D. L. R. 7J6. CAN. 

part I. SECT. 7, SUB-SECT. 6. 

g 9 p Nfcessiti/ to plead d' prove.] 

The fact that in nn act ion for broach 
of promise of Tuarriage the trial jiidgo 
found that both parties had repented 
of their bargain held not to support 
the plea that the agreement had been 
rerolnded by mutual oonsent before 
any breach thereof, there being n ) 
suggestion in puch finding that they 
had translated tboir feelings Into the 
performance of any act or acts which 
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^ ’ 

134, Add. Annoifdian: — ^Reld* Bo Prot^Booee v. 

Be Pret-Boose (1984), 7$ Sol. Jo. 914. 

140a. - — •] — ^Where a Jewess \vent through a 
form of marriage with a Jew at a Register 
Office uader the mistaken beJiel that it was 
merely a ceremony of betrothal, & where 
cojajugal relations had never taken place, 
the ct. granted her a decree of nullity.'— 
KEIXY (OTHERWISE HYAMS) V. KeLLY (1032), 
148 L. T. 143 ; 49 T. L. B. 99 ; 76 Sol, Jo. 
832. 

Add. Annotation : — As to (1) Refd. Bod- | 
worth V. Bale, [1936] 2 All E. R. 440. 

175. After this case add 

:e of Marriage Act, 1929 

(c, 36), 

175a, .hr-CARR (otherwise Fowler) 

Carr (1930), 80 Sol. Jo. 57. 

193* After this case add : — . 

now, Marriage (Prohibited De- 
grees of Relationship) Act, 1931 (c. 31), s. 1 (J ). I 


199. After tWs case i^i-r 

note. Marriage (Prohibited L 

grees of Relationship) Act, 1981 (c. 81 ),8. l ( 

217a. Husband Pt mother^ deceased __ 

sister.] — B ^taix OTHERWisa Lovb 

TAXX (1929), 45 T. L. B, 5JJ ; 78 Sol. Jo, 
219. After this case add s — 

.]— iS'ec,noM), Marriage Act, 1836 (c. 64 ), s : 


lSUB-SE(7r. 4.-"BEMABRIA0fE OF DlVORCEn 

Persons. 

(Vol. XXVII., p. 48.) 

To cross-reference add “ See, also, Marri;»L 
(Prohibited Degrdtes of Relationship) a<j 
1931 (c. 31), 0. 2.’* - 

235. After this case add 

Usual place of worship of either party.]— 

Marriage Measure, 1930 (No. 3), 


would terminate the contract whether 
by mutual oouaeut or otherwise. 
Where in such au action de/t. wishes 
to contend that pltf. was not ready 
& williog to marry him, he should In 
his defouoe plead that epeciheaHy as 
a condition precedent & allegre its non- 
performance ; otherwise Its due por- 
formanoe la presumed. — L afayette v. 
VrONO.v. [1928] 3 D. L. R. 013; [1928] 
2 W. W. It. 606.— CAN. 

PART I. SECT. 8, SUB-SECT. 2.— A. 

1 i. .] — In ciiaos of broach of 

promise of raarriau’o tho elements 
usually coualderod In cstinDiatlug the 
amount of damages arc tho monetary 
loss which pltf. baa sustained, the 
financial position of deft., the social 
position of tho parties, 6c the extent 
to which the feelings of pltf. have been 
wounded. — McCAhMAN v. Thokne, 
[1934JN. L. R. 80.— S. AF. 

PART R. SECT. 3, SUB-SECT. 1. 

131 i. Necessity for voluntary con- 
sent.] — SOBCTBn V. SOBUSH, [1931] 2 
W. W. 11. 900.— CAN. 

PART n. SECT. 3, SUB-SECT. 3. 

142 i. General ruU.] — Kawaluk v. 
Kawaluk (Sask.), [1927] 3 U. L. K. 
493.— CAN. 

PART 11. SECT. 4, SUB-SECT. 1. 

sa. Marriaoe between Protestant <&■ 
Kornan Catholic in Quebec.] — A mar- 
riage between a Protestant & a Roman 
( 'athollc, by a Protestant minister in 
Quebec, Is, civilly valid. — C aiimiohaf.i. 
r. Kent, [1935] 4 D. L. R. 620.— CAN, 

PART II. SECT. 4, SUB-SECT. 2. 

166 i. General rule.] — For a Christian 
marriage in India in 1920 the age of 
coiarent Is twelve for the girl, that being 
the then state of the law in England. — 
COODAL V. OOODAL (1932), I. L. R. 55 
All. 243.— IND, 

167 i. Nffect of want of aae.]~~A'opU- 
cation for decree of nalllty where 
pre-marital intercourse had taken jdaco 
refused because (1) the jurlsdlotiou of 
the Supreme Ct. of Ontario to declare 
marriages null by Marriage Act, 
H. S. O., 1027, 6. 31, is limited to oases 
where the action is brought by the 
person who was at the time of the 
ceremony under the ago of eighteen 
years; & (2) a false statement as to 
ago iu an application for a marriage 
licence was not a ground for nalllty 
aecoTxIiug to the law of England in 
1870, within the meaulng of Divorce 
Act, 1930, declaring the same to be in 
force in Ontario. — K err v. Kvbb, 
11932) O. R. 601; 4 X). L. R. 289: 
72 — 2 D. L. R. 369 ; S. 0. R. 


ad. Child Marriage Restraint Act, 
1929 — Psstriction to British India .] — 
The Child Marriage Restraint Act, 
1029, Is limited in its opemtion to 
British India, & only strikes at mar- 
riages oontraoted in British India, — 
Narayan Mudlaqin v. Emperou 
(1935)^1. L. R. 59 Bom. 745.— IND. 

PART II. SECT. 4, SUB-SECT. 5. 

177 i. Effect of — Marriaoe void .] — 
Where In an action for a decree of 
nullity of marriage it is proved that 
at the time of tho marriage a person 
to whom deft, had been legally married 
wa% etui alive & there Is nothing to 
show that this prior marriage had ever 
been dissolved, the decree will be 
granted. — E nolish v. English, 11928] 
1 D. L. R. 419 ; [1928) 1 W. W. R. 14. 
—CAN. 

PART II. SECT. 6, SUB-SECT. 2.— A. 

f i. .J — A marriage between an 

uncle Sc his uieoe cannot be la^vfully 
solemnised in Alberta whether the 
parties are domiciled in tho province 
or elsewhere, — lie Sbidleb & Maokie 
(A lta.), [1929] 4 D. L. R. 478 ; 2 

W. W. R. 045.— CAN. 

sv. Aunt by marriage..] — A marriage 
between a man & his aunt by marriage 
is within the prohibited degrees of 
afilaity & is therefore invalid. — 
De-tardin V. Dejardin, [1932] 2 

\V. W. R. 237.— CAN. 

PART II. SECT, 6, SUB-SECT. 3. 

219 lii. j-Lwhoro the parties 

to a marriage are within the pro- 
hibited degrees of oonsaaguinlty 6c 
both parties are aware of the fact 

S rior to tho marriage the ct. has juris- 
lotion to grant a decree of nullity, — 
-<5. V. C.. [1932] N. Z. L. B. 1425.— 
N.Z, 

PARTai. SlSCT. 6, SUB-SECT. 1. 

ah. ' Failure to oomplf dHlh require- 
ments — Effect of.\ — Although a mar- 
riage Uoeuoe, tho bublicatioa of bantis, 
or the consent of parents Is made by 
statute a prerequisite to tho soleinnlea- 
tlon of marriage, the non-fulfilment of 
said requirement does not render a 
marriage void or voidable, unless tho 
statute expressly or by dear necessary 
Intendment so provides : & even the 
fact that the statute prohibits under a 
ponaltv other than nullity solemnlijiia- 
tlon without observance of the requlr(i- 
mont does not Imply nullity. The foot 
that a uiarrioge was solemnised without 
the lioeuoe or publication of banns 
required by sect. 3 of Marriage Act, 
1924, does not make tho marriage void 
or voidable . — WVLm (otherwise 
Patton) e. Ration, [1930] 1 W. W. R. 


2J6; 1 D. L. R. T47; 24 8. L. Jl. 26.,. 

- CAN. 

PART II. SECT. 6, SUBugECT. 2. 

t i. .]— In Dec. 1928, a 

woman brought an actlou of declarator 
of marriage against the representatives 
of a man who had died In Sept, of that 
year, averring that a inaiTloge had been 
lenterod Into between thorn by declara- 
tion de praesenti In Dec. 1922. It was 
proved that the parties had for niany 
years prior to that date been on terms 
of intimate friendship, 6c that deceased 
hod more than onoe proposed xiiarrlago 
to the piursuor. On Doe. 28, 1922, at 
an hotel nt which the parties wore 
staying, they stetted in the presence 
of tliree witnesses that they accepted 
one another as husband & wife. A 
document attesting the marriage was 
signed -by the parties & by the wit- 
ness^. The pursuer & the three 
witnesses to the document deponed 
that the interchange of consent was 
serious, 8c was intended to constitute 
marriage, & that no oth^ person was 
present at the ceremony. On tho 
other liand. a witness B. deponed that 
she was present during part of the 
ceremony, 6c that the proceedings were 
of the nature of a joke. At the date 
ot this ceremony the deceased was 
seventy -six & the pursuer was about 
forty. Tho pxu^uer & one witness 
deftoned that the parties occupied tho 
same bedroom after the ooremony. 
The witness D. gave evidence to the 
contrary effect. 

The parties did not take up residence 
together. The pursuer continued to 
cairy on her profession as a teacher 
luider her maiden name. Several wit- 
nesses deponed that deooasod had 
subsoquBDuy introduced the pursuer 
to them a« his \rife. Other witnessoH 
gave evidence that deceased had 
denied that ho was married to the 
pursuer. Deceased died on Sept. 2, 
1928, leaving about £20,000. In his 
will, made tw^o days before his death, 
ho left the pursuer a legacy of £200 
under lier maiden name : — Beld : tho 
exchange of serious matrimonial con 
sent had been clearly established by tho 
document Sc t)ie evidence of tho 
pursxier & the three witnesses thereto, 
k the subsequent conduct olthe parties 
did not displace this oonoluslon.';;- 
Dunn v. Dunn’s Trustees, [1930! 
S. 0. 131.— $OOT. 

t !i. StibseQumt beUef by one 

party that marriage invaHa.]^Meri 
oonsent makes marriage, 6c the validity 
of the contract Is not affected by tht: 
Tact that one of the parties suiwc 
fluently forms an wroneous view that 
it wan invalid for lack pf some formality 
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«dB. AiHt* jAsilloflWon Hetd, Nachimson v. 

lt9^) P. 217. 

341, AM. AnmMim!^roM. Ii; v. Lamb (1934), 
150 Xi* 

342 . Aid. AmoiMon:^A8 to (1) Folld. R, v. 
Lamb (1084), 150 L. T, 519. 

342a. — *^1 — prosecution for 

bigamy it was proved that prisoner’s first 
marriagd^lxad taken place in a register office 
by certificate after notice So that prisoner, 
with the knowledge & consent of the woman, 
gave the notice in- a false name ; & that 
‘ subsequently the prisoner went through a 
form of marriage with another woman : — 
Held : the giving of the notice in a false 
name, with the knowledge & consent of the 
other party, did not prevent the notice from 
being “ due notice ” within Marriage Act, 
1836 (c. 85), s. 4. The first *martfiage was 
therefore valid, & the prisoner could properly 
bo convicted of bigamy. — R, v. La.mb (1934), 
150 L. T. 619 ; 50 T. L. R. 310 ; 78 Sol. Jo. 
279 ; 24 Cr. App. Rep. 145 ; 30 Cox, C. C. 
91, C. C. A, 


347, Add. Annotation:— As to (1) Consd. 

Lamb (1934), 160 L. T. 619. 

446, Add. Annotation : — Held. Nachimson 

Nachimson, [1930] P. 217. 

453a. — ; .] — The detail & strictness of ^ 

proof of a marriage required in a criminal 
prosecution for bigamy is of a totally different 
standard from that required before a magis- 
^ trate who is dealing with the question of the 
maintenance of a wife alleged to have been 
deserted. In civil cases, where there Is 
evidence of the fact of a ceremony of 
marriage, followed by cohabitation of the 
parties, everything necessary for the validity 
of the marriage will be presumed in the 
absence of decisive evidence to the contrary, 
even though it may be necessary to presume 
the grant of a special licence. The burden 
of impeaching the factum of a marriage & 
the presumption of law temper preesumitur 
pro matrimonioy lies upon the impeaching 
party. 

Statement in Halsbury’s “The Laws of 
England,” Vol. 16, Husband & Wife, Part II., 


— CouKTiN V. Elder, [1930] S. C. 68.— 
SCOT. 


PART IL SECT. 7, SUB-SEOT. 1,— 
E. (b) li. 

sd. Rule in India .] — The English law 
that non ‘Publication of banns makes 
tho marria^ void only if lack of 
publication is within the knowledge of 
both parties is no guide to the Indian 
cts., for in the Indian Christian Marriage 
Act there is nothing equivaleut to the 
wording In sect. 22 t)f tho English 
Marriage Act. — Jones v. Titli (1932), 
1. L. 11. 65 All. 185.— IND. 

PART II. SECT. 7, SUB-SECT. 8.— 
C. (a). 

8f, To widow — Presumption of death 
of first husband — Form of declaration. 1 — 
Re Shook, (19351 3 W. W. U. 115.— 

CAN. 

PART II. SECT. 7, SUB-SECT. 8.— 
C. (b). 

0 i. Parties within prohibited 

de(rrce8.]~-^Where It Ifl dlaolosed to an 
issuer of moniflge licences that there 
is a legal Impediment to the proposed 
marriage by reason of the relationship 
of the appets, by consaugiilnity ho 
acts properly in refusing to Issue the 
llc.enee . — Re Seidlrr & Mackie (Alta.), 
(19291 4 D. L. R. 478 ; 2 W. W. R. 645. 
—CAN, 


PART II. SECT. 7, SUB-SECT. 6.— 
G. (a). 

g I, pormal consent filed after 

marriage — Verbal consent given before.] 
— Le Akrowsmtth V. Le Arrow* 
SMITH, (19311 2 D. L. R. 608; 1 

W. W. R. 616.— CAN. 

sk. When marriage invalidated by .] — 
Sect. 62o of Marriage Act, 1033, which 
eippowers the bt. to declare that a 
form of marriage gone through by a 
minor without the consent required 
hy the Act & which has not been con- 
summated was not a valid marriage, 
does not apply to a marrlaige solemnised 
before the passing of the amendment. 
Qu. : whether if said amendment Is to 
he construed so as to make it possible 
for persons of marriageable age who 
deliberately went through such a form 
of marriage, having obtained the Hcenoe 
on false statutory declarations as to 
age. to have it declared a nullity on 
their own testimony that the marriage 
was not oonsummat/ed, ‘does not the 
amendment invade the Fedomi field 
of jurisdlbtlon. — Graham (otherwise 
(19371 2 W. W. -R. 


PART 11. SECT. 8, SUB-SECT. 1.— A. 

so. Person other than contracting 
parties .] — Marriage Act, R. S. M., 1913, 
contemplates that the official or person 
solemnising a marriage must be a 
person distinct from either of the con- 
tracting parties. Sect. 30 of said Act 
was never intended to validate a 
ceremony performed by one of tho 
contra<3ting parties. Sicmble : tho 
words “ other person ** os used in said 
sect, refer to those persons other than 
ministers He clergymen who are named 
in sect. 2 of said Act but who are not 
aualittod within the language used in 
the various sub-seots. thereof. 

Deft. aft.or obtaining from an issuer 
of marriage licences a licence for tho 
marriage of himself & pltf. handed it 
to her, saying, “ You married woman, 
I your husband, you my wife,’* & 
informed her (a foreigner, who had 
recently come to CJanada) that it was 
not necessary in Manitoba to have a 
marriogo solemnised by a minister or 
“ the church.** The parties regarded 
themselves as legally married, & Uvod 
together as husband & wife for fifteen 
years. Pltf. filed a petition praying 
for a decree that she & deft, had 
been legally married & a declara- 
tion that she was his lawful wife. 
Reap. (deft, herein) filed an “answer *' 
& the matter was treated as a matri- 
monial cause : — Held : Divorce & 
Matrimonial Causes Aot, 1857, & tho 
amending Acts in force in Manitoba, 
did not give the ct. jurisdiction to 
grant the relief asked, but an order was 
made on the hearing, counsel for reap, 
agreeing thei*eto. converting the pro- 
Odcdings into ah onlinary action in the 
ct. & the same was then heard, where- 
upon It was held that the parties were 
not legally married. — Stockholder v. 
STOCKHOLDER, (19841 1 W. W. R. 365; 
42 Man. L. R. 85.— CAN. 


PART n. SECT. 8, SUB-SECT. 2 —A. 

sa. iUamac^e of Doukhobortsi .] — 
f^HRRNBNKOFT V. OHERNENKOFF, (1930J 

2 W, W. R. 165 ; 3 D. L. R. 1001.— 
CAN. 


PART II, SECT. 8, SUB-SECT. 4. 

Bb. Under Indian Christian Marriage 
del, 1872 — Between Roman VnViolics.] 
— A civil marriage oontmetod before a 
registrar in accordance with 
visions of Indian Christian 
Aot. 1872. by persona 
Roman Catholic faith Is valid & legal. 

Act deals, the 
Hoiemidaation of marriages or aii 
Ohristlans in India, including Roman 


Catholics. — S aldanha v. Saldanha 
1929). I. L. II. 54 Bom. 288.— IND. 

PART II. SECT. 9. 

sc. Marriage in foreign State — 
Celebration by person with power to 
do 80.1 — Melern V. Dobenko, [19271 
4 D. L. R. 1128 ; 61 O. L. IL 310.— 
CAN. 


PART II. SECT. 10. 

b i, L — Marriage Act, R. S. A., 

1922 (c. 218), 8, 20.1 — The above soot, 
cannot apply to an nlloged marriage 
of which there was no solemnisation 
whatever, other than the pui'chase of 
two wedding rings from an ISHuer of 
marriage lloonoi^s & tho placing of one 
of them on a finger of each of the 
parties, who did not belong to any sect 
or nationality which recognises this 
proooeding os a valid marriage cere- 
mony. — I%T 80 IIL V. Buohi (Alta.), 
[19261 4 D. L. R. 1185; (19261 3 

W. W. R. 698.— CAN. 

PART II. SECT. 11, SUB-SECT. 1. 

• i. .] — The doctilne. that 

a person who goes through a form of 
marriage must be presumed to have 
acted Innocently & legally & that, 
until this prosmnptlon is rebutted. It 
must prevail over tho pn^sumptlon 
that a first husband or wife whoso 
death was nol; proved, but who had 
not been heard of for over seven years 
befort) tlie second marriage, woe alive 
*at tho tiino thereof, can have no applica- 
tion whore It is found that tho person 
reiving on such doctrine did not 
in {nnocont good faith in going tlirougli 
the form of a second marriagr. — 
Irwin t). Irwin (Man.), [1926 j 2 G R- 
704 ; [19261 1 W. W. R. 819.— CAN. 

^ Compliance vnth Marnuge 

AH, s. 21 (5).l— M oCJINN t’. JlJLLKU'WN, 

ELLERTON V. ELLERTON, , 

I). L. R. 1136; [19251 1 VV. W , K. 
962.— CAN. .... 

^ jij, A marriage prtma facie 

valid affords a al rmig prcKumption that 
there was no legal i taped irnent thereto, 
&; the pre.snin])tjon L-, not to he 
in upon hv ti mere balance of proha- 
bilitl ' the. evidenee for the piirpose 
of repelling it must bo strong, distinct 
A: satisfaetorv. In an atJtiou attack- 
ing tho validity of lf.*s second mar- 
riage & seeking a dechiration that the 
six children born thereof should be 
excluded from participating in am 
estate beqneathed to their father .i 
lawful ohiJdron, upon the ground that 
at the tsime of the said marriage Kl.’s 
first wife was living : — H«W : the only 
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Marriage, para* 004' I2nd para. 932] 
approved . — SaiVAOK 4?* SpIVAOK { 1.080), 

L. J. P. 62 ; 142 L. T. 02 ; 94 J, P. 91 ; 
46 T. L. R. 243 ; 74 Sol. Jo. 166 ; 28 X.. G. R. 
188 ; 29 Cox, C. 0. 91. 

608a. — — .] — Evidence by a witness 

reputation of marriage i$ admissible so long 
as it appears to be of a general reputation ; 
so soon as it appears, however, upon cross- 
examination or otherwise, that the witness 
is speaking from information given to him by 
some individual, even of the existence of a 
general reputation, such evidence is merely 
hearsay, &, as such, inadmissible. — Shedden 
V. A.-G. (1860), 2 Sw. <fe Tr. 170 ; 30 L. J. 
P. M. & A. 217 ; 3 L. T. 592 ; 6 Jur. N. S. 
1163 ; 9 W. R. 285 ; ajfd., iuh nom. Shedden 
V, Patrick & A.-G. (1869), L. R. 1 Sc. & 
Biv. 470, H. L. 

610. Add, Annotation: — Refd. Skii)p v, Kelly 
{I926h 42 T, L, li. 258, 

536. Add, Annotation : — Apld, Spivack v, Spivack 
(1930), 99 L. J. P. 62. 

, .j — T. B, lived in HockhampUm front 

18()0-1S70 with a certain lady ; they held 
themselves out to he husband A wife, <fe 
they <Sc their children were received in local j 
society, which would not have been the case 
had there bcicti any suggestion of irregularity. 

T. H. at ids death was one of the most j 


prominent solrs. in RocdAiitnpton. 
oertidoates of the c^iildren reaprde* 
marriage of the parents ae having 
place at Ballan, 'Victoria, On Saxi, lo, 
but no such marriage wa^ registered 
although registration bad there been 
pulsory for some years. In 1873, T 
fatlier, who lived in England, exeou 
deed covenanting to make certain payi 
to the children or their mother & this 
contained these words : “ the foil, 

reputed children of his deceased son,” ' 

“ which cliildron are now in England 
their mother E. M., otherwise E* Ji 
Held : ( 1 ) the absence of any entry i 
register of marriages was not suffieit; 
rebut the presurap^on of marriage of 
(2) the words in the deed of 1873 
insufficient to rebut the presumption ; (; 
presumption of marriage can be rebuttid 
by evidence of the most cogent kind, d 
children in question ought to he declai< 
be the lawful childi'en of 1\ B. & his wii< 
E. R.— 7'aplin, Watson ?». Tate. 11937 
3 All E, It. 105 ; 81 Sol. Jo. 626. 

,J — Spivack v, Spivack, No, 463a, ante. 

.] — Ralston v, Ralston, No, 2293a, 

Annotation : — Consd. Naohimson v. 

Nachimson, [1930J P. 217. 


568a. 

580a. 

post, 
588. Add, 


Part III. — Personal Rights and Obligations arising from 

Marriage. 


595a. Bankruptcy of husband.] — The bkpey. 

of a husband who has entered into a 
separation deed is an answer to any claim 
for the payment of agreed sums under the 


deed, but does not convert his wife’s agree- 
ment to live apart with an allowance into 
an agreement to live apart without main- 
tenance. Her right to that maintenance is 


possible inference from the proved 
facts was that the first wife was dead 
when the disputed raaiTiajjo was con- 
tracted & therefore the children 
thereof were legitimate & entitled to 
participate in the said estate. Also, 
as the result of the action had settled 
the question of the legitimacy of K.'s 
children by Ills second marriage, thus 
enabling the Public Trustee to dis- 
tribute a fund that had been held by 
him ponding such settlement, pltf. 
ebonld bo aw’arded costs. — Kkmpton 
V, Public Thustek, [1932] N. Z. L. K.‘ 
1380 ; G, L. R. 647.— N.Z. 


e iv. Cc/mpliaTice with necessary 

ceremonies.] — In an action under 
Families’ Compensation Act, R.S.B.O., 
1924, for the benefit of the ftlieged wife 
& children of the deceased, a Chinese, 
deceased & the alleged wife were 
alleged to have been married in China 
where, apparently, they were both 
domiciled at the time. There was no 
proof of the maiTlage by record or by 
anyone present thereat, but evidence 
was given as to the intention of the 
two to marry & of a betrothal contract, 
& there was snfilcient to show that they 
cohabited together in China after the 
alleged marriage & were there re^rded 
by their friends, neighbours & rexatlves 
as man & wife : — Held : in the absence 
of proof, as a fact, as to what, if any, 
presumption would be dralWn under 
Chinese law from such cohabitation, the 
ct. could not presume from said evi- 
dence that a v^d marriage took place. 
— Leonu Sqw Nom e. Chin Ye® You, 
[im^8 W. W. B. 686 ; 49 a R. 244. 


PART 11. SECT. 11, SVB-SECT. 2.— 
B. (a). 

478 i. Many years.] — P,, a Natal 
natlve,from about 1897 until just before 
her death In 1916 cohabited con- 
tinuously with A., a half-caste woman. 
When the cohabitation began A. had 
a husband, who was still living. There 
was evidence to show that P. ft A. 
had both said before 1902 that they 
were not map'led, & there was no 
evidence of any registration of a 
marriage between P. & A. There 
was some evidence that P. & A. were 
reputed to be man & wife since the 
birth of tbeir five children, all of 
whom had been brought up & educated 
by P.'s brother O., who had treated 
them as his nephews & nieces : — Held : 
the evidence adduced was not strong 
enough to rebut the presumption of 
marriage arising from tbe lengthy 
cohabitation of P. & A. — Ntokana t>. 
Nyokana (1925). 46 N. L. R. 227.— 
S. AF, 

PART II. SECT. 11, SUB-9E0T. 2,— 
B. (0). 

521 Iv. .)— R. V. 

Pboud, [1926J 3 D. L. R. 664 ; (19263 
S. C. R. 599.— CAN. 


PART U. SECT. 11, SUB-SECT. 2.— E. 

553 li, .] — PAHZ.BKRG V. Sw AN- 
SON, J1927] 3 D. L. R. 669 ; (1927] 1 
W. W, R. 617 ; 21 Sask. L, R. 388.— 
CAN. 


PAHT n. SECT. 18, 

580 i. Qmeral rale ,] — Tbe ot. In an 

4 


ordinary action can make a declaration 
as to the validity of a marriage. — 
Stookholper V. Stockholder. (1934J 
1 W. W. R. 365 ; 42 Man. L. R. 85.— 

CAN. 

PART III. SECT. 1, SUB-SECT. 1. 

k (p. 76) i. Effect 

of repeal of Judicature Act, 1922, 
pendente Hie, ] — An alimony action 
begun before the coming into force 
of Domestic Relations Act, 1927, c. 5, 
8. 76. is governed els to pltf.’s rights 
& deft. *8 liability by Jud. Act, R. S. A. 
1922, c. 72, 8. 21, notwithstanding its 
repeal by said sect. 75. — C5 t.arke v. 
Clarke, 11928] 1 D. L. R. 249 ; [1927] 
8 W. W. R. 728.— CAN. 

s (i). 76) i. Pro- 

voked hy wifB*s miacond/acU] — Weitzel 
V. IVeitzel, [1928] 3 D. L, R. 261.— 
CANr • 

m (p. 77) 1. Invalidity 

of marruiqe.] — Held: pltf. was not 
entitled to succeed on on alternative 
claim for a (pMuium meruit for her 
services as deft. *8 housekeeper. — 
HoL^aES V. Holmes (Alta.), [19271 2 
D. Xj. R. 979 ; [19271 2 W. W. R. 253.— 
CAN. 

fl i. Liability for interim 

dislfUrsenmUs .) — The Supreme Ct. of 
Alberta has the power in an alimony 
action to grant the wife an order for 
payment of interim disbursements.— 
DRBWRTt). Derwuy, 119281 3 W. W. K 
460.— 0AN. 

hb J. — ^ Husband pu^\ 



not to wotmct but is an incident of matri- i 
montai itatus at common law. An agree- 
ment under a separation deed to receive an 
allowance merelv mispends; but does not 
annul, that right, which revives as soon as 
the afl^tnent is terminated by bkpcy., 
notwithstanding the receipt of a dividend. 
The dividend is not a transaction between 
husband & wife, but an incident in the 
bkpov., & its receipt does not operate as a 
new bargain with the husband compounding 
the common law right of the wife The 
separation agreement thus put an end to does 
not debar the wife from alle^ng the wilful 
neglect of the husband to provide reasonable 
maintenance for her within Summary Juris- 
diction (Separation & Maintenance) Acts, 
1896 to 1926. — Dewe r. Dewe, Snowdon r. 
Snowdon, [1928] P. 113; 97 L. J. P. 05; 
138 L. T. 562 ; 92 J. P. 32 ; 44 T. L. R. 274 i 
72 Sol. Jo. 60 ; 26 L. O. R. 191. 

Antwiation : — Refd. Morkov'itch v. Markovltch (1931), 151 
L. T. 139. 

601. Add. Annotations : — Refd. Gm])b v. Grubb 
(1934), 150 L. T. 420; Maikoviich v. 
Markovitch (1934), 151 L, T. 139. 

611. Add, Annotations : — Consd. Place v. Searle 
(1932), 48 T. L. R. 428. Retd. Gottliffe v. 
Edelston, [1930] 2 K. B. 378. 

640. Add, Annotation: — As fo (1) Folld. Place v. 
Searle, [1932] 2 K. B. 497. 

641. Add, Annotation : — Consd. Place v. Searle, 
[1932] 2 K, B. 497. 

642. Add. Annotation : — Consd. Place v. Searle, 

B, 497. 

643. Add, Annotation : — Consd, Place v, Searle 
(1932), 48 T. L. R. 428. 


e48a. -- — Whether necessary to prove wUe^s win 
overborne by defendant.]—- For pltf. to euc- 
ceed he must show that his wife did nob^cot 
to leave liim, but was overborne by a stronger 
will (Darling, J.).— Sanderson v, Hudson^ 
(1923), Times, Jan. 29, 1923. 

Anrwtation Overd. Plcw^e r. Searle (1932), 101 L. J. K. B- 

465. 

643b. .]— A wife owes the duty to her 

husband to reside & consort with him, & any 
one who, without justification, procures, 

. entices or persuades her to violate this duty 
commits a wrong towards the husband for 
which he is entitled to recover damages. In 
order to succeed in such an action the 
husband need not prove that the will of the 
wife was overborne by the stronger will of 
the deft. — Flaob v, Searle, [1932] 2 K. B. 
497 ; 101 L. J. K, B. 405 ; 147 L. T. 188 ; 
48 T. L. R. 428, C. A. 

Annotations : — Consd. Nowton v. Hardy (1933), 149 L. T. 165 ; 

Refd. Menon v. Morton & Warth, [1936] 1 All E. K. 900. 

643c. Postponement of hearing — Until alter hear- 
ing of divorce proceedings.] — Pacheco de 
Cespedes V. McCandlish (1935), 79 Sol. Jo. 
964, C. A. 

644. Add. Annotation : — As to (1) Consd. Newton 
i;. Hardy (1933), 149 L. T. 165. 

645. Add. Annotations : — Consd. Place v. Searle, 


645a. .]— (1) A married woman has a 

legal right to the consortium of her husband 
& can recover damages from any one who 
violat/OS that right. In order to n^cover such 
damages she must prove that her husband 
has been enticed, procured, or persuaded by 


1 D. L. R. 386 ; [1927] 1 W. W. II. 
393.— CAN. 

hh ii. Alimony 

provided for in prior separation agree- 
ment — Power of court to increase .] — 
Kawin V, Kawin, [1927] 3 D. L. R, 
383 ; [1927] 1 W. W. R. 690; 21 
SMk. L. R. 416.— CAN. 

Py i, Necessity for written 

danand for cohabitation <£• restitution 
of conjugal rights.] — Held : pltf. not 
entitled to deoreo for alimony, because 
she hod not before action made a 
written demand for cohabitation & 
restitution of conjugal rights. — Scx)TT 
V. SooTT, [1930] ID. L. R. 53 ; 64 
O. L. R. 4^2.— CAN, 

rr ii. .1 — Freeman v. 

Freeman, [1935] I W. W. R. 477 ; 2 
D. t. R. 809 ; 49 B, C. R. 554.— CAN. 

rr iii. Voiriation — Juris- 

diction of Supreme Court of Nova 
Scotia.] — McLeod v. McLeod, [1031] 

2 D. L. R. 364 ; 8 M. P. 11. 559 ; revsg., 
11930] 3 D. L, R. 167.— CAN. 

rriv, Effect of decree as 

res judicata — Subsequent action for 
annutm4mt.] — Thompson v. Ohawford, 
11932)2 D. L. R. 466; O.R. 281 ; affd„ 
U032J 4 D. L. R. 206.— CAN. 

« (p. 78) 1. — — .]—S€mble : 

there Is no common law rule that a 
husband is bound to maintain bla wife 
while she Is incarceratefl in a lunatic 
asylum without his consent. — A.-G. v. 
Rand (1931), S. R. N. S. W. 568 ; 48 
N. S. W. W, N. 154.— AUS. 

PART III. SECT* 1, SUB-SECT, 4. 

d i. -.] — The duty of a husband 

TO support hlB wife Is not limited to the 
providing of such necessaries ** as 
food Bl clothing but includes also the 
duty to provide shelter ; & although 
the wife Is living in a house which is the 


family home &iilthOTJgh it is owned by 
her, she may, nevertheless, bo In 
nccjcssitous oircmmstances within the 
meaubig of sect. 248 (3) of Criminal 
Code. — R, V. Harenslak, [1937] 1 
W. W. R. 1 ; 1 D. L. R. 337 ; 67 
C. C. 0. 277 ; 6 L. ,io. 259.— CAN. 

PART III.ISECT. 2, SUB-SECT. 1.— A. 

sm. Court cannot order wife to live 
apart from husband .] — A judge awarded 
a w’ife alimony & also expressed the 
opinion that it would be better for the 
parties to live apart for a time. The 
formal judgment contained a clause 
adjudging that pltf. vacate the 
premises : — Held : the ct. hud no 

S ower to order the wife to leave her 
Ufihand’s roof ; &, even if the juris- 
dietion existed, it would not bo 
exercised at the lustauoe of the wife 
against the protest of the husband. — 
SooTT V, Soorr, [1930] 1 D. L. R. 53 ; 
G4 O, L. R, 422.— CAN. 


PART III. SECT. 2, SUB-SECT. 3.— 

A. (b). 

a i. — — -♦] — ^In an action by a 

liUHband against his wife’s parents for 
unlawfully harbouring & detaining 
her against his wishes '.—Held : w here 
the harbouring enticing coTild only 
bo proved against the father, the 
mother could not be held hablo. - 
MoBay V. Merritt, [1936] 4 D. L. R. 
319 ; 11 M. P, R. 20.— CAN. 

k I. .] — The enticing away t)f a 

wife by a third person is an infringe- 
ment of the absolute right of the hus- 
band to the benefit of the sociedy & 
services of the wife, & the husband can 
maintain a suit for damages for such 
actionable wrong. It is immaterial 
that at that time the husband may 
have l^^en away at another 
is not ciie ujoro u.wj« * »***» 
for a day or two of the society oi 


wife which gives rise to the action, 
but the fad- that dtdl. has acted in a 
way towards the wife of pltf. which is 
an infringement of pltf.’s riglit TUidcr 
the contract of murriage. The case 
of a wife, therefore, stands on a 
dilTerent. footing from that of beduction 
of a dmighter or a Hirvaiit.— S obha 
Ram V. Tika Ham (1930), I. L. R. 58; 
All. 903. ■ IND. 


PART III. SECT. 2, SUB-SECT. 3.— B. 


646 ii. .] — The statement 

of claim in an action by a wife alleged 
that deft, had induced pltf.’s husband 
to deport & remain absent from the 
homo, whereby pltf. had boon deprived 
of the society comfort & ]>r(»tection of 
her husband & partially of his support : 
— Held : the statement; of claim was 
bad in law & disclosed no cause of 
action. — W rioht v. Cedzich, [1929] 
V. L. R. 117 ; [1929] Argus L. K. 102 ; 
affd., 43 C. L. R. 493 ; (1930b V. L. ii. 
141 ; 3 A. L. J. 437 ; (19.30), Argus 
L. R. 105.— AUS. 


f i. .] — In an action by ft wife 

igaiust her husband ’s fattu*?' for licuat- 
ng the affections of her Imsband. she 
illeged that she w^as j»r(‘vcnrcd from 
ibe companionship of her hosbuud 
nfant daughter by deft.’s conduct in 
moping her htisband uway from her. 
10 that she was compelled to support 
lersolf as best she coiiJd. Tlmrc was 
10 allegation of making defamatory 
ta foments by deft., & there waa no 
negation of malice : — Held / no 
miunriMble cause of action was shown. 


f — .J~In Ontario an action by 
a married woman to recover damag<s 
ngaliist a third i>erson for alienation 
of her husband’s offoctione does not lie, 
— DARiiS V. done, [1934] 1 D. L. R. 
789.™ CAN. 



Cases 645a— 755a. E:(T6LI8H and Empibb OiassT Supfl^Iient. 


the deft, to ce^ f»Dm cohabiting &i con- 
sorting with her. - Where, therefore, a pltf. 
proved that deft, had cotnroitted adultery 
with her husband, but failed to prove that 
deft, had induced him to cease from co- 
habiting & consorting with her, the action 
failed. 


(2) Qu. V whether the deft.’s husband can 
be made liable in such an action as being in 
law responsiW® for his wife’s torts. — Kr:wTON 
r. HAnDY flOSS), 149 L. T. 165 ; 49 T. L. R, 
622 ; 77 Sol. Jo. 523. 

647* Add. Annotation Refd* Rc Wilkinson, Page 
V. Public Trustee, [1926] Cb. 842. 


Part IV.— Effect of Marriage with Regard to Wife’s Property. 

See, now. Law Reform (Married Women & I 656. Add. Annotation : — As to (1) Consd. Re Bower 
Tortfeasors) Act, 1936 (c. 30), ss. 1, 2. I Williams, Ex p. Trustee, [1927] I Ch. 441. 


Part V. — Effect 


of Divorce or Separation with Regard to 
Wife’s Property. 


753. Add. Annotation : — Consd. Re Monro’s Settle- 
ment, Monro v. Hill, [1933] Ch. 82. 

755a. Effect of remarriage.] — In 1916 a post- 
nuptial settlement by P. was executed with 
his trustees whereby it was agreed among 
other things that they should hold two- 
thirds of the settled fund upon trust to pay 


the income to the wife for her, life. If she 
survived P. & married again she was to have 
the Income of one-fifth for her life of the two- 
thirds during the subsequent coverture. 
Power to appoint the two-thirds was given to 
her by deed or will for the benefit of her 
children by the settlor, such power to cease 


PART IV. SECT. 1. 


n t. Acquired <£• disposed of 

through husband — Belong to husband .] — 
A number of hogs, either the progeny 
of two hogs acquU'ed by a wife as oom- 
ponsation for services performed by 
her for a neighbour or bought with the 
proceeds of sale of such progeny, were 
raised, acquired & disposed of through 
the otforts & tbe expense of her hus- 
band : — Held : they did not belong to 
the wife as against the hu8band*s 
creditors. — John Dekrr Plow' Co. v, 
Bowen, [192.5] I D, L, K, 769 ; [1925] 
1 W. W, R. 357,— CAN, 


sb. Legacy to wife — Death before 
reduction into possession — Bight of 
husband as representative of uHfe ] — If 
a legacy is bequeathed to a married 
woman, who dies before any aot done 
by husband to reduce It into posBcsslon, 
he can only maintain, an action for It 
as tbe representative of bis wife, 
though he may be beneficially entitled 
to it. — Collins v. Cahib (1850), 7 
N. B. R. (2 All.) 103.— CAN. 


»c. Husband not constituted agent of 
wife by marriage.] — A husband Is not 
primd facie an agent for his wife by 
reason of their relationship. The onus 
is on the person alleging such agency 
to prove that ho is her agent. — 
Millard v. Bevan IrcMBER & Shingije 
Co., Ltd., [1928] 2 D. L. R. S67 ; 39 
B. a R* 430.~H0AN. 

'8d. Division of property of husband 
dt wife — Married tVomen^s Property 
Act, B. S. B. C.j, 1924.J— Ward v. 
Ward, [1932] 3 D. L. R. 774 ; 45 
B. C. R. 248.— CAN. . 


PART IV. SECT. 2. 

sf, Beiierswnary interest .] — Star- 
dakd Bank v. I^ulton (1878), 8 
A. R. 93.— CAN. 


PART IV. SECT. 6, SUR-SlfiCT. 2. 

8g. Not busitiess carried <m' in 
partnership with husband. p-Oonn is. 
Canarv (B. C:), n926H D. L. %. 431 : 
[1925] 3 W. W. IL 357 ; ferftj., 14926) 
3 D. L. R. 223 ; [1926J 2 W. % R. 
563.— CAN. 


sh. Crops grown by wife — On hus- 
band* s land — Strict proof necessary .] — 
Anderson v. John Deere Pu)w Co., 
Ltd. (Sask.), [1920] 4 D. L. R. 255; 
(19261 2 W. W. R. 667.— CAN. 

sj. On wife's land — Burden of 

proo/. J-Banqub Canadiennb Nation- 
ale V. Tenoha (Can.), [1927 ] 4 D. L. R« 
005.— CAN. 


gtt. ,j — In determining aa 

between an execution creditor & the 
wife of the debtor whether tbo crops 
grown on certain land were the pro- 
perty of the debtor or bis wlfa. hold that 
the effect of the judgment in Bangue 
Canadienne Naiionale v. Tencha, is 
that the isnuo must l)e dooided on the 
answer to the question, whose land was 
it that produced the crops, & not 
on tbo answer to tho question, whose 
business was the farming operations 
which produced them.— Mayer (F.) 
Boot & Shoe Co. v. Moeiujsndorf, 


[1930] 3 W. W. R. 58 ; 4 D. L. R. 506 ; 
[19311 1 D. L. R. 360 ; [1930] 3 W. W. 
JL 311 ; rctwd., 25 Alta, L. R, 76.— 
CAN, 


8l. — -“.1 — Thb crop of grain 

In question herein grown on a farm 
leased by ap execution debtor's wife 
& on which the farm work woe done 
by the wife & the debtor with the 
assistance of grown-up children : — 
Held : to have been raised by tho wife 
in carrying on the business of farming 
separately from her husband, &, there- 
fore, to be her property. The foot 
that the lease had previously been 
taken by the husband Sc that he ft 
the wife 8c the children agreed that, 
in order to protect themselves. It 
should thereafter be taken in the nama 
of tho wife & that he should wdrk tor 
her, their real intention being run 
tha farm for the wife ft through her 
for the family, ft there being no 
attempt to conceal or dispose of any 
assets of the husband to evade thdr 
selgure, was not to, constitute an 
illegal arrangement in fraud of his 
creditors^ even though its effect, ft 
possibly one of Its purposes, was '|o 
defeat — Universal Motoi^ 
Ltd. V. U938J 1 W. W. 


696 ; 3 D. L. R. 329 ; 41 Man. L. R. 
188.— CAN. 

PART IV. SECT. 7, SUB-SECT. I. 

80 * Conveyance to husband wife — 
Creates iena'ncy in common.] — At com- 
mon law, under a conveyance of land 
to husband & wife, they took an estate 
by entireties ; but the effect of Married 
Women's Property Act is to enable the 
wife to take as though she were a 
feme sole ft so the effect of tbe marital 
relationship is ended so far as real 
property is concerned. Under Con- 
veyancing ft Law of Property Aot, 
IL S. O., 1927, c. 137, s. 12, they now 
take as tenants in common. — Spring 
V. Kinnbe, [1928] 4 D. L. R. 723 ; 62 
0. L. R. 562.— CAN. 

PART IV. SECT, 10, SUB-^ECT. 3.— A. 

730 i. Oeneral rule.] — Moneys re- 
ceived by a married woman, while 
living with, her husband, out of tho 
proceeds of his business or saved by 
her out of an allowance given her by 
him for ho^iaekoeplng expenses, dress 
or tbe like, belong to the hu^lJe^bd 
though, tliey rafty be Invested In her 
own name, unless it a])pear8 that he 
Intended that any such savings should 
belong to her os her separate property 
as a gift from him. — A rhton v, Arhton, 
[1934] 3 W. W. R. 63.— CAN, 

PART V. SECT. 1. SUB-SECT. 2. 

8. Bight of wife to jus relietcs — How 
catculated^Wheiher husband's liferent 
ingluded.] — Reap, obtained a Scottish 
divorce from her husband, appft., who 
at tho date of the divorce was entitled, 
under his father's trust disposition & 
settlement, ^among ptJier movable 
estate, to a life-rent interest In a share 
of tho trust estate. In an action by 
resp. against applt. to establish her 
right to her legal provision of jus 
rmeUe, which, uDde^ Scots law, The 
dissolution of the marriage oonrerred 
on her : — Held : applt, *8 llfo-reht 
interest ought to be taken into account 
in determining the amount' of the jus 
relictCB. — Selsdon V. Sexadon (1934), 
60 T, h. R. 469; 78 Soh Jo, .471, 
H. L.-H5COT. 
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on remarriage excef^t as to £tie one-fifth, to 
the indome of which she would still be i 
entitled & 'without prejudice to any appoint- 
ment she might previously have made other- 
wise than by precluding her from exerting 
on remarriage any power of revocation 
reserved to her so far as regarded that part 
of the two-thirds in which her interest &en 
ceased. If she survived & remarried, the 

E ower to appoint new trustees conferred on 
er by the deed was to cease. There were 
four children of the marriage, all bom before 
the execution of the deed. In 1919 the 
marriage was dissolved, & by a deed poll in 
1922 the wife appointed the two-thirds to the 
four children of the marriage, reserving a 
j^wer of revocation & new appointment. 
Shortly after she remarried. On a summons 
taken out by the trustees asking whether as 
from the remarriage they should pay her the 
income of the two-thirds or of one-fifth 
thereof, whether she was entitled to exercise 
the power of revocation & new appointment 
reserved by the deed poll, & whether she still 
retained the power to appoint new trustees ! 
— Held : except in so far as the wife’s power 
of appointment in future was concerned, her 
position under the deed was wholly un- 
affected by the remarriage she had contracted. 
— Be Pilkington’s Setit^ement, Pilkington 
V, Wright (1923), 129 L. T. (529 ; 67 Sbl. .To. 
679. 

Annotation : — Consd. He Monro’s Settlement, Monro v. Hill, ‘ 
11933] Oh. 32. 

755b. Trust for wife after husband’s death 

** until she shall marry again ” — Not applio- 
ablo to remarriage during first husband’s life- 
time.] — By a marriage settlement property 
therein called “ the husband’s fund ” was 
assigned to the trustees on trusts, which pro- 
vided that from &: after the husband’s death 
tlie trustees should pay the income of the 


husband’s fund to the wife, if she should 
survive the husband, “ during her life or 
until she shall marry again. . , The 
settlement provided also that from & after 
the husband’s death & the wife’s death or 
^ re-marriage the trustees should stand pos- 
sessed of the bus band *s fund & the incoiOte 
of it in trust for the issue of the marriage 
as the husband Sd wife should by deed jointly 
appoint, or in default of & subject to any 
such appointment as the survivor of them 
should by deed or will appoint, & in default 
of subject to any such appointment by 
the survivor in trust for the child or children 
of the marriage as therein mentioned. The 
marriage was dissolved in 1916 upon the 
wife’s petition. The wife married again in 
1930. In 1932 the husband died: — Held: 
the words until she shall marry again ” 
must be construed to mean a marriage entered 
into by the Vife after the husband’s death, 
& the wife was therefore entitled to the 
income of the husband’s fund (until she 
should marry again) & could still exercise 
the power of appointment over the husband’s 
fund given to her as survivor of the husband 
herself . — Re Monro’s Settlement, Monro 
V. Hill, [1933] Ch. 82; 102 L. T. Ch. 89; 
148 L. T. 279. 

757a. Husband entitled to Income of trust fund 
during separation.] — D uncan v. Oampbetll 
(1842), 12 Sim. 616; 6Jur.677; 69E.B. 1269. 

Annotation:-- He Barnard, Barneu'd v» White (1887), 66 
L. T. 9. 

774. Add. Annotation : — Refd. Kirk v. Eustace, 
[1937] 1 K. B. 278. 

786. Add, Annotation: — Refd. A.-O. for Alberta 

A. C. 444. 

787. Add. Annotation: — Refd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 


Part VI. — Disposition of Property. 


SeCj now, Law Reform (Married Women 
, & Tortfeasors) Act, 1935 (c. 30), ss. 1, 2. 

799. Add. Annotaiion : — Refd. Re Home’s Settle- 
ment, Coutts & Co. V. Duchessa Dusmet do 
Smours, [1932] 2 Ch. 180. 

807a. Accrued arrears of annuity — Payment of 
dividend in bankruptcy.] — A marriage having 
been dissolved by a decree absolute in 1925, 
the wife remarried shortly afterwards. Im- 
mediately before the mmarriage the former 
husband executed a settlement on his former 
wife in consideration of her release of any 
claim to alimony or maintenance from him. 
By the settlement the husband covenanted 
with his former wife as a* separate cove- 
nant -with the trustees to pay her, during 
their joint lives, an annuity of such an 
amount os after deduction of income tax 
would yield the clear sum of £3,000 a ye^ 
for her separate use without power of antici- 
pation whilst under coverture. In 1929 the 
former husband was adjudicated bkpt. 
Pltfs., as trustees of the settlement, & deft., 
the former wife, jointly proved in the bkpey. 
for A large sum made up of several items, of 
which £41,723 represented the capital value 
of the aijpuity of £3,000. The proof wa^ 


admitted, & in Dec. 1931, a dividend of 
6rf. in the pound was paid to pltfs. This 
amounted to £2,322, of which £1 ,043 Od. 
was the proportion attributable to the 
annuity. On a summons taken out by pltfs. 
- to determine the question whether they 
ought to pay to deft, the dividend so far as 
it was attributable to the annuity, notwith- 
standing the restraint upon anticipation, or 
whether they ought to invest the same, as 
being capital, in purchasing an annuity for 
the life of deft. : — Held : the trustees could 
properly pay the whole dividend to deft. 

Re Horne’s Setti.ement, Coutt.^ v. 

DusMErr de Smours (Duche.ssa), [103y 2 Lh . 

^ 180 ; 101 L. J. Ch. 359 ; 147 L. T. 492. 

t09. Add. Annotaiion : — Refd. Sutherland v. Ger- 
man Property Administrator (IdSo), idu 
T. 47. , 

!15. Add. Annotation Apid. Bo Home 8 Settle- 
meat, Coutts & Co. t;. Duchessa Dusmet de 

SmouM, [1932] 2 Oh. 380. 

;27. Add. Annotation ; — Reid. Be Landau, Lx p. 
Trustee, [1934] Cli. 549. 

in A Add Citations : — revsd. std» nom. PubiJO 
Tbusteb Wolf. [1923} A. 0. 644 ; 92 
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L, J. Ch. 620 ; 129 L. T.-TSS ; S0«, U B. 
663 } 67 Sol. Jo. 637, H, L. 

905. Add* Annotation : — ApM. Townshend v, Cliild 
(1032), 48 T, L. B. 675. 

978. Add, Annotcdion : — Retd, MacCarthy v, Agard, 
[1933] 2 K, B, 417, 

986. Add, Annotation : — Generally, Refd. Oapron 
V. Capron, [1927] P. 243. 

1007. Add, Annotation : — Retd. Bosworthiok v, 
Bosworthick, [1926] P. 159. 

1036. Add, Annotation : — Refd. Be Alington & 
L. C. C.’s Contract. [1927] 2 Ch, 263. 

1058a. Cause of action arising before marriage 

— Liability for costs arising after marriage.] — 

A widow commenced an action against a pro- 
fessional man, from whom she claimed 
damages for alleged negligence. Before the 
trial of the action she remarried. At the 
trial judgment was giveA for deft, with 
costs : — Reid : (1) the liability to pay costs 
was one wholly arising at a date when pltf. 
was a married woman, & was therefore pay- 
able out of her separate estate & not other- 
wise ; (2) there was jurisdiction under 

Married Women^s Property Act, 1893 (c. 63), 
s. 2, to order & enforce the payment of costs 


oxit of that separate estate whether eubjpci 
to a restraint on anticipation or not ; (3) yudt 
an order ought to be made having regard to 
the oircumstanoes in which the action liad 
been commenced prosecuted# — T own- 
SBWND V, OHiIiO, [1933] 1 K, B. 181 ; 102 
h, J, K, B, 6SS ; 1 47 L, T, 278 ; 48 T. L, B. 675. 


1054. Add. Annotation: — A$ to (1) Consd. Town- 
shend V, Cliild (1932), 48 T. L. R. 576. 

1067. Add, Annotation : — ^Refd. Townshend v. 
Child (1932), 48 T. L. R. 676. 

1063. Add, Annotation : — Consd. Townshend v, 
OhUd (1932), 48 T. L. R. 676. 

1066. Add. Annotation : — Consd. Townshend v. 

Child (1932), 48 T. L. R. 676. 

1067* Add, Annotation : — Consd. Townshend v. 

ChUd (1932), 48 T. L. R. 575. 

1079. Add. Annotation : — Refd. Townshend v, 
ChUd (1032), 48 T. L. R. 676. 


1097. Add. Annotation Refd, R. v. Minister of 
Health, Ex p, ViUiers, [1986] 1 All E. R. 817. 
1106. Add, Ann(ftation : — Apld. Re Mathieson, 
[1927] 1 Ch. 283. 

1162. Add, Annotation Refd* Re Lloyds Bank, 
JAd., Bomze & Lederman v, Bomze, [1931] 1 
Ch. 289. 


PART VI, SECT. 1, SUB-SECT. 6.— 
B. (a) i. 

9111. A ssionrMnt inoperative — Trans- 
fer to pay htL8t}and*8 debt<i .] — UODIUOUJB 
V. Dostie & VAcnoN, [1927] 4 D. L. R. 
1139 : [1927] 8. C. R. 5C3.— CAN. 

PART VI. SECT, 1, SUB-SECT. 6.— 
C, (a). 

961 V. .1 — Union Bank 

V. Benedict, [1925] 4 D. L. R. 1057. — 

CAN. 

PART VI. SECT. 3, SUB-SECT. 1. 

d i. iVo< on co'fiveynnce of 

equitable estate. \ — Adams v. Loomis 
(1875), 22 Gr, 99.— CAN. 

e i. .] — HAiiTLEr v. Mat- 

cock (1897), 28 O. \i. 508.— CAN. 

Ic i. ,] — Elliott v. Brown 

(1884), 11 A, K. 228.— CAN. 

k ii. Sale ae spitister-^onvey- 

ance not impeachable, on ground of non- 
complia7i.ee vrith statutory formalities .] — 
Graham r. MENCirj.Y (18(59), 16 Gr. 
6(!1.— CAN. 

80 . Pledge of wife^s shares as security 
for huslmiul — Absence of independent 
advice— Onus of proof of duress ,] — 
In an action by a mariied woman 
aprainet a bank to set aside, on the 
srronnd of the undue Influence of her 
husband & of misrepresentation, a 
ffuarantee (with plodpro of securities) 
given by her for the indebtedness of a 
CO. in which her husband was the 
principal shareholder, there is not an 
onus upon the bank to prove that she 
had Independent advice ; in the 
absence of substantive proof of the 
undue Influence (partiouJars of which 
should bo pleaded) the action falls so 
far os It is baaea upon that grround. — 
Mackenzie v- Royal Bank of 
Canada, (d934l A. 0. 468; 103 L. J. 
P. C. 81 ; 78 Sol. Jo. 471, P. C.—CAN. 

PART VI. SECT. 6. SUB-SECT. 1. 

1190 i. Purchase out of tirife's income 
■—Land conveyed in ovm name, — PesuU- 
ing tn78t.]—A resulting: trust held to 
nave arisen In favour of a wife whose 
money, It was found, bad been used in 
the purchase of land the title tn which 
was taken in the name of her husband. 
— MoRRifl V. Morris 8c French, [1931} 
3 W. W. R. 427.— CAN. 

0 L Conveyance by oMsband alone — 
Eayiecf.]— W allis v. Burton (1866), 
5 Gr* 362.— CAN. ^ 


o ii. .] — Held ; an effectual 

transfer of his marital rights In the 
land conveyed. — Allan v. Leves- 
00NTE,(1857), 15 U. C. U. 9.— CAN. 

0 iii. .}— Held : a deed of 

executed by a Burmese Buddhist 

husband without hie wife’s consent of 
part of the Joint property of the 
marriage is wholly void & conveys no 
title to the donee In respect of the 
property which it purports to convey, — 
U. Po. tJ. u. Matok Gyi (1929), I. L. U. 

7 Ran, 374.— IND. 

•1. Property used dt maintained by 
husband — No presumption of gift by 
wife.] — Calhoun v. Reid (Sask.), 
[1927] 4 D. L. R. 808 ; [1927] 3 

W, W. R. 429.— CAN. 

1 i. .1 — 'Semple v. Sharp, 

[1927 J 1 W. W. R. 9(15 ; 21 Sask. L. H. 
435.— CAN. 

1 ii. Wife not examined — 

Certificate of examinmion fraudulently 
signed.] — Title set aside, subject to 
the rights of an Innocent purchaser 
from the transferee to obtain the land 
on the terms of his agreement with the 
transferee. — F bostad v. Libek, [19271 

3 D, L. R. 916 ; [1927] 2 W. W. R. 
550 ; 21 Sask. L. R. 603.— CAN. 

1 lu. The fact that the 

husband makes hi a home on certain 
land, in which he & another have each 
a one -half interest, brings it within 
Homesteads Act, 1915 (c. 29). — 

McUougall V. McDodoall, [1919] 2^ 
W. W. R, 637 ; 12 Sask. L. R. 289.— 
CAN. 

I Iv. ,1 — After a homestead 

under Homesteads Act has creased to 
be such owing to its oermanent 
abandonment as a place of residence 
the wife has no statue under said Act 
to oppose the validity of an assignment# 
of the land ex^uted by her husband 
prior to said daw, although the assign- 
ment was not executed, as the Act 
requires it to be, by her ; & her buBbaud 
is in no better position in tills respect 
than she is.— D ouglas v. Addib, [1928] 

4 D. L, R, 1 67 : M 928J 3 W. W. H. 37 ; 
affd,, [1929] 2 D. L. R. <01 • X W. W. K. 
CIO ; 23 S. L. R. 40.3.— CAN. 

1 V. Order dispensing vnth con- 

sent of wife to disposition — When granted 
under Doioer Act.] — Where a nusband 
had refused, without lawful reason 
therefor, to live with his wife or sup- 
port her & his treatment of her was 
found to have conduced to her adultery. 

8 


it was held that it would not bo “ fair 
& reasonable under the circumstances,” 
to grant an order under Dower Act, 
H. 8. A. 1922, c. 135, s. 8, dispensing 
with her consent to his disposition of 
his homestead within said Act. Under 
Dower Act, s. 3, as it now stands a 
disposition of the homestead by the 
husband without the wife’s consent, 
when there is no order dispensing 
with It, is obsolutoly null & void, 8c 
not so merely as it affects the wife’s 
Interest therein. — He Miller, {19291 
1 D. L. R. 147 ; [1928J 3 W. W. R. 
643.— CAN. 

1 vi. Action by wife io set aside 

agreement for sale frf/ h^isband.] — Baker 
u. Baker, [1932] 3 W. W. R. 375 ; 40 
Man. L. R. 631.— CAN. 

1 vji. jVo consent by wife — Con- 

veyance of joint property — Void .] — 
Schmidt v. Miller, [1934] 2 W. W. R. 
693 ; 4 D. L. R. 98 ; 42 Man. L. R. 
340.— CAN. 

1 viii. Acknowledgment — T47iO 

may take.] — Hdd, : that whore the 
wife’s acknowledgment tu a document 
to which sent. 3 (1) of Homesteads 
Act, R. S. B., 1930, applies is taken by 
the person who prepared the docni- 
ment the effect is the same as if no 
acknowledgment were taken at all & 
08 If the wife wore not a party to the 
transaction ; & it follows, under sect, tl 
of said Act, that she is entitled to have 
ii sot aside & cancelled. ■ The husband 
is not a necessary party to the action 
lirought by her for said puiposo. -- 
WiLGUZKI & WlLGTTZKI V. MiAZQA, 
[1936] 1 W. W. R. 21.— CAN. 

n I, Hestdence condition 

precedent.] — Pendleton a. Pendle- 
ton, [1927] 2 W. W. Ii. 720 ; 21 Sask. 
L. R. 579.— CAN. 

o I. SigncUure of wife — When 

dispensed urith.]— A hkin v. ASKIN, 
[1929] 4 D. L. R. 1068 ; 1 W. W. R. 
663 ; 23 S. L. R. 631.-- CAN. 

o ii. .] — ^Whero a 

wife is living apart from her husband, 
pursuant to the terms of a separation 
agreement, which does not provide 
that she shall be disentitled to alimony, 
& in which there is nothing In the 
nature pf a release or an agreement for 
the release of dower, it cannot be said 
that she is so living ” under such 
circumstances as disentitle her to 
alimony ” ; & an order dispensing 

with her signature, for the purpose of 
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1208. Add. Citation 8 W, R. 333. 

1211. Ad^. Annotation 4fi to (1) Consd. Cousins 
V. Sun Life Assurance Society** [19331 Cb. 
126. 

1220. Add. Annotation : — Refd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

1228a. Necessity lor survivorship ol wife.]— 

In the year 1876 a husband during the life- 
time of his wife took out a policy on bis life 
with an assurance co., whereby, after a 
recital that the assured “ for the benefit of 
his wife in pursuance of Married Women’s 
Property Act, 1870 (c. 93), had proposed to 
the CO. to effect an assurance on his own life 
for £500, in consideration of the payment 
of the premiums during the life of the 
assured, the co. covenanted that the property 
of the CO, should be liable to pay to the exors. 
administrators &. assigns of the assured the 
sum of £500. In 1918 the wife died, in 
1929 the husband died without having 
married again. In 1891 the husband was 
adjudicated bkpt. & obtained his dischargi 
as from Apr. 14, IS99 Held : upon th 
true construction of the policy & Married 
Women’s Property Act, 1870 (c. 93), s. 10, 
the interest in the policy moneys vested in 
the husband & upon his adjudica/tion in the 
trustee in his bankruptcy subject to th 
trust in favour of his wife which enured for 
her benefit only if she survived her husband , 
with the result thai^ as she died before her 
husband & before the fund feU into posses- 
sion, the policy moneys belonged & were 
payable to the trustee in bkpey. 

Semble : Married Women’s Property Act, 
1870 (c. 93), s. 10, does Hot enable a husband 
to confer the benefit of the policy upon any 
wife who does not by sur^uving him become 
his widow. — Re Collier. [1930] 2 Ch. 37 ; 
143 L. T. 329 ; svb nom. Re Collier, Ex p, 
Coijuer’s Exors., 99 L. J, Ch. 241 ; [1929] 
B. & C. R. 173. 

Annotation Dbtd. CouaiiiB V, Sun Life ABSurance Society, 
[]933] Ch. 12C. 


1224. Add. Annotation Consd. Be Gladitsfi, 
Ouaiunty Executor ^ Trustee Co. v. 

[1937] 3 All E. R. 173. 

1225. Add. Annotation : — Apld. Re Fleetwood’s 
Policy, [1926] Ch. 48. 

1226. Add. Annotaiiona : — Consd. Re Pitts, Oox v, 
Kilshy, [1931] i Ch. 546 ; Reid. Royal 
Exchange Assce. Hope, [1928] Ch. 179 ; Re 
Collier, [1930] 2 Cb. 37 ; Cousins v. Bun Life 
Assurance Sotaety, [1933] Ch. 126; Ee Sigs- 
worth, Bedford v. Bedford, [1935] Ch. 89; 
Beresford c. i{oyal Insurance Co., [1937] 2 
K. B. 197. 

1226a. If living at his death — Cash value 

ot policy sought to be taken by insured during 
life.] — A husband took out an insurance 
policy for £500 on Ills life, A by the terms of 
tlie policy tlie co. agreed to pay that sum to 
insured’s wife, if she were living at his death, 
or in the event of her prior death to pay it 
to insured’s exors., administrators & assigns. 
Tlie policy contained a proviso that, if at the 
end of twmty years iiuuired was still living, 
he should have the right to exercise any of 
six speciiied options. Insured being then 
still living, he exercised an oi)tioii to receive 
the entire cash value of the policy with its 
share of accumulated profits & to discontinue 
the policy. A sum of £288 ihtis became 
payable. The co. were^ unwilling to pay over 
this sum except on the joint receipt of the 
husband A v^dfo, A ultimately paid it into ct. : 
— Held : (1) the pjolicy came within sect. 11 
of the above Act, created a trust in favour 
of the wife in certain events ; (2) insured 
must be taken to have exercised the option 
for the benefit of the trust ; (3) unless the 
husband & wife came to an agreement, the 
fund must be accumulated in ct. until it 
could be ascertained by the death of either 
party who was entitled to it. — Re Fleet- 
wood’s Policy, [1926] Ch. 48 ; 95 L. J. Ch. 
195 ; 135 L. T. 374. 

Annotations : — Consd. Cousins v. Bun Life Assura-nce Society* 
[19331 Cb. 129; Re Clarfitz, Cuaranty Executor 6^ 
Trustee Co. v. Giaditz, [1937] 3 All E. II. 173. 


Iwaniiig her dower, to a deed of con- 
veyance of land of the husband will 
not be made under sect. 13 of Dower 
Act, R. S. O., 1927 . — Rc D.vvinaoN, 
[1930] 2 D. L. R. 81 ; 65 0. L. R. 19. 
—CAN. 

0 Uj. — Renewul of Irnse of 

homestead.] — Under the Homesteads 
Act, 11.8.8., 1030, which provides that 
“ homestead ’* shall also “ include any 
property which has be(Mi such a home- 
stead at any time,” & that every 
trarjafer, etc., of an Interest in a home- 
stead shall be signed by the owner’s 
wife, If any, the signature of the wife la 
required to a renewal of a letise of a 
homestead although they had tiot 
realdod on the bomostead since the 
making of the original lease. — A upookn 

V. AUPOOUN & Pelsma, [1935] 1 

w. w. R. 717 ; on appeal. [1935] 2 

W. W. R. 302; 5 F. L. J. (Can.), 37.— 
CAN. 

PART VL SECT. 8, SUB-SECT. 2.— A. 

ei, Separate estate.] — The in- 

terest of a wife in a policy ellected by 
her husband on bis own life, & whicn 
has been declared by him to be for 
her benefit, ie her separate estat-o, 
& may, In her htiaband’e lifetime, be 
assigned by her. — G rahaai v. Canada 

LiFK AflStTRANOK CO., PHOOTOR V. 

Qrajeiam (1894), 24 0. R, 607.— CAN. 

PART VI, SECT. 8, SUB-SECT. 2.— B. 
nl. Bankruptcy of 


husband.] — S. efiectod an insurance 
on Ills own life in favour of hia wife 
under Married Women ’e Policies of 
Assurance ^Scotland) Act, 1880. S.’s 
estatos were afterwards sequestrated : 
— HeM : the policy vested in bki>t. os 
tnifltee for his wife, & It formed no 
part of his estate & was not liable to 
the diligence of his ci'editors. — Stew art 
r. Hodue (1901), 8 S. L.T. 43(>. -“ SCOT. 

n H. .] — Money due under 

a policy of insurance payable to the 
wife of the insured after his death forms 
part of the estate of the insured. No 
trust is created In favour of the \v1fe 
by a life policy expressed to be for the 
l)enefit of the wife of the assured. — 
Krishna Lal Sadhu v . Pramila Bala 
Dasi (1928), I. L. R. 65 Caic. 1315.— 
IND. 


n lii. .1 — A husband in- 

red his life for £2,000 payable on his 
ath. The policy stated : *' This 

licy is for the benefit of M.T.Th, the 
fo of the aasurod *’ : — Held : the trust 
created In favour of the wife in 
ptuo of Married Women’s Property 
;t, 1916, 8, 14 (2), was one which im- 
sdlately & unconditionally conferred 
i her the entire bendicial interest In 
0 policy. Therefore, on the death 
the husband the ^ 

•t dutiable 


taiiiing trusts & dispositions to take 
effect after his death.— Ac Reynolds. 
HurNOLDS V . Victoria Comr. of 
Taxes, [19311 V. fi. R. 251; Argus 

L. R. 231.— AUS. 


n iv. Whether assionable .] — A 

policy of assurance was effected by 
a husband for the benefit of liis wife 
under Married Women’s Policies of 
Assurance (BcoUand) Act, 1880. There 
was competition between the wido\t &■ 
an assignee claiming under an assiguu' 
tiou which bore to have been ext'cuteo 
with the consent & coiieurren' e of ff'-o 
witQ Heltl : the wife bad no i>ov\<'r 
bo discharge the trust in hei fnvour 
created by the policy- -Sc fbe m^iueiiee 
CO. ought to have known UnP inc ocea 
was one W'bieh <bo sponse-s 
abled from 

{*jO. V. Donald (1901), 9 b. h. 1. 200. 

SCOT. 

ol. [V/iaf aiW'unts /oJ~A llh 

insiirniK-e P'>be> , in the 
“to vviioni payable oontniind the 
mllouing uords, vi/. “ Uic . or 

his wife if be prt-deccases her 
IJrLJ ’ the said words exi*rcs9 on tb(- 
flco of the poUvy that the same is for 
[he benefit of bis wife. & as such it 
enures & is deemed to be a trust for 
the benefit of the wife within sect. 6 
of Married Women s Property(Act II. 

of 1874 ).— Abhiramavalli tJ. Madras 
official Trustees (1932), I. L. R, 
56 Mod. 171— IND., 



CaBes 1226b— 3302." Ekolisb and Emfibb Diobst Sitpplement. 


1226b. Death ot wile In husband’s life- 

time.] — Where a husband has insured his 
life -under the provisions of the Married 
Women’s Property Act, 1882 (c. 76), for the 
benefit of liis wife, & she dies in his lifetime, 
the policy & the surrendlBr value become the 
property of the wife’s legal personal repre* 
sentatives, & the husband has no claim to 
them. — Cousins v. Sun Life Assurance 
Society, [1933] Ch. 120 ; 102 L. J. Ch. 114 ; 
148 L. T. 101 ; 49 T. L. K. 12, C. A, 

Annotation He Smith, Bliharn v. Smith, 11937] 3 

All E. R. 472. 

1226c. Lien of husband for premiums 

paid.] — A husband took out a policy of life 
assurance for £1,000 "payable after ten years 
or upon his earlier death & expressed to be for 
tlte benefit of his wife, therein named, under 
Married Women’s Property Act, 1882 (c. 75). 
Two years later, & before the policy possessed 
any surrender value, the wife died. The 
husband kept the policy on foot, paying the 
premiums, until it matured, when the inst- 
ance CO. paid the policy moneys into a deposit | 
account in the joint names of the husband & 
another as personal representatives of the 
deceased wife. The husband having died, 
his widow, as his administratrix, claimed a 
lien on the policj'" moneys for the amount of 
the premiums paid after his first wife’s 
death : — Held : while the policy moneys 
belonged to the first wife’s estate, in accord- 
ance with the decision in Cousins v. Sun Life 
Assurance Society ^ [1933] Ch. 126, the estate 
of the husband was entitled to a lien thereon 
for the amount of the premiums paid by him 
since his first wife’s death, as t)eing money 
expended by him as a trustee to preserve 
property of a cestui que trust. — Re Smith’s 
Estate, Bilham v. Smith, [1037] Ch. 636; 
[1937] 3 All E. R. 472 ; 100 L. J. Ch. 377 ; 
157L.T.611; 63T.L. R.910; 81 Sol. Jo. 611. 

1227. Add. Annotations : — Apld. Re Collier, [1930J * 
2 Oh. 37. field. Cousins v. Sun Life Assur- 
ance Society, [1933] Ch. 126, 

1227a. Adopted child.] — A policy • 

effected by the assured under & by virtue of 
the Married W^omen’s Propeity Act, 1882 
(c. 75), s. 11, was stated to be for the benefit 
of the wife of the assured, & if she were dead 
at the time the policy moneys became pay- 
a])le then for his daughter, naming her, & if 


both of them were then dead for the exolPs., 
administrators or assigns of th^ assured. 
The df/Ughter was an adopted child, & there 
had bete no legal adoption under Adoption 
of Childi‘en Act^ 1926 (c. 29) : — Held : 

( 1 ) there was no effective trust lor the adopted 
child by virtue of Married Women’s Property 
Act, 1882 (c. 76<^ s. 11, & the infant was 
outside the scope of that sect. ; (2) the 

adopted child had no legal right to claim the 
policy moneys Irom the insurance co. The 
only persons who had »uch a right were the 
assured & his wife, who could surrender the 
policy or otherwise deal witli it without 
reference to the infant . — Re Clay's PoLidV 
OP Assurance, Clay v. Earnshaw, [1937] 
2 All E. R. 548. 

1228. Add. Ciiaiion 96 L. J. Ch. 24. 

1228a. Accident polity.] — A j)olicy of 

insurance provided for the payment of certain 
specified sums by the underwriters on death 
on disablement of the assured, caused I5y 
accident.^ It contained a memorandum stat- 
ing tliat it was understood & agreed that all 
claims thereunder should be payable to his 
wife, “ if she is living at the happening of the 
event upon which the claim becomes payable, 
or if she is dead, then to the exors., adminis- 
trators assigns of the assui'ed.” The 
assured died as flie result of an accident 
within the x)olicy, his wife surviving him : — 
Held : (1 ) the policy was one effected by the 
assured on his own life within Married 
Whmen’s Property Act, 1882 (c. 75) ; (2) it 
was expressed to be for the benefit of his wife 
within the same sect. ; (3) accordingly, his 
wife was solely beneficially entitled to the 
moneys payable thereunder. — Re (tiaditz, 
OuARANTY Executor & Trustee Co., Ltd. 
V. Gladitz, [1937] Ch. 588 ; [1937] 3 All 
E. R. 173 ; 106 Ti. ,T. Ch. 254 ; 167 L. T. 103 : 
53 T. L. R. 857 ; 81 Sol. Jo. 527. 

1233a. Number of trustees — Fund to be retained for 
Infants — Single trustee not appointed.] — Re 
Howson’s Policy Trusts, [1886] W. N. 213. 

1234. Add. Annotations : — Held. Royal Exchange 
Assco. V, Hope, [1928] Ch. 179 ; Smith v. 
Wood (1928), 139 L. T. 250; Re ^Smith, 
Bilham Smith, [1937] 3 AU E. R. 472. 

1802. In second paragraph few “ on which ” i‘ead 
or child.” 


PART VI. SECT. 8, SUB-SECT. 4. 

ap. Pledge by wife to secure advances 
for joint support — Account .] — Securities 
pjeagred by a wife as collateral for 
advances to the husband for their 
joint support will not entitled her to 
an acootuiling by the creditor. — ^P ipkb 
V. Untbuzagt, [14^7] 2 J>. L. R. 318; 
51 B. 0. R. 379,*-CAN. ^ 

PART VI. SECT. 9, SUB-SECT. 1.— A. 

t 1, -.1 — Whitbh»ad t. 

V <1887). 14 O. R. 621.— 

CAN. 

t 11, .] — beIiL V . Belt,, 

[1928] 2 D. L. R. 811.— CAN. 

PART VI. SECT. 9, SUB-SECT. 2.— 
A. (a). 

1802 V. — .)— -Pltf., d©ft.»s 

husband, became entitled to a con- 
veyance of oertaln land vested in 
■olr. By pltf.'s direction the solr. 
conveyed the land to deft. The ooiv 
veyance was dated Apr. 9, 1920, & 
was not reffistered Tmtil the following 
Dec. Until regtstration the deed had 


not been deltverod, & deft had been 
told nothing about It : — IJeid : though 
the prcsumptfba of advancement may 
bo rebutted by evidence of actual 
Intention, there was cogent ovldenoe of 
pltf. having djtimatoly made up his 
mind that his wife should have the 
property. — H arkinotpn e. Harjuno- 
TOjf, 139251 2 D. L. R. 849 : 56 O. L. R. 
568.— CAN. 

1802 vl. .) — De Bury e. 

De Bury (1903). 30 N. B. U. 37 ; 22 
0. L. T.184.r~OAN. 

1802 vU. ChalloNeb 

r. Ohalloner, [1930] 4 D. L. R, 18. — 
CAN. 

1302 vili. -.] — Expenditures 

made by a husband in ptirchaslng 
property in the name of his wlfe^aor 
Hn improving*, her property, must 
primd fade be considered as gifts to 
the ^vife, but this fjresumpUon may be 
rebutted by evidence ; & this evidence 
mgy consist oT the surrounding & 
accompanying circumitanoes. Sc of 
parol testimony. Or she may create 
a trust in his favour after the property 


has become here. — Beemer v. Brown - 
HxnOE* [1934] 1 W. W. R. 545.— CAN. 

1302 ix. .] — A presumption 

of advancement 60*1608 on conveyjinoo 
of land to a wife by a husband. — 
Hyman v. Hyman, 11934] 4 D. L. R. 
532.— CAN. 

Subsequent dcM of gift by 

, . . —Pltf,, who was the former wife 
of deft. & the rogisteicd owner of a 
jiroperty known as the O. Hotel, sued 
to have a caveat registered by him 
discharged, on the ground that ho bad 
no <latcrefit In the property. The 
caveat was bused upon the following 
document ^ “ 1 hereby- ogi*oe* to give 
D. half of the property known as the 
a. Hotel, & to give him half the rout 
of the same from the present date, Sc 
ho agrees to pay half of all debts against 
the above property up to date for the 
said half Interest.’* Tlic land had been 
^purchased In 1902 by deft. In the nttne 
of pltf., his then wife. Upon that 
purchase & the onstotfon & enulpmont 
of the hotel building ho applied the 
proceeds of the sale of two quarter 
sections, one of which was In his name 



VoL XXvu.— Husband and Wife. Cases 1806—1889. 

as the moneys were therefore the prcfperty of 
the husband, the wife’s creditoi^ could not 


1306, Add. Annotation : — Retd. Harrods, Xtd. v. 
Tester, [1937] 2 AU E. R. 236. - 

1311a. *1 — :A l&usbitnd opened a banldng 

account in his wife’s name, all paymenm 
into the account being made by the husband. 
The ac^unt was used for domestic other 
purposes. The wife always asked her hus- 
band’s consent before she drew on the account 
& she had given the bank a mandate to allow 
her husband to draw on the account. Judg- 
^ ment creditors of the wife spught to garpishee 
* the account : — Held : on ihe facts there was 
a resulting trust in favour of the husband & 


garnishee the account, although it was' in 
her name. — K aiiuods, IjTD. r. Tkster, [1937] 
2 All E. R. 2m ; 167 L. Tj 7 ; 81 Sol. Jo. 
376, C. A. 

1318. Add. Annoiniion : — Refd. Harrods, Ltd. v. 
Tester, [1937] 2 iWl K. R. 230. 

1836. Add. Annotation :~--netd. Harrods, Ltd. v. 
Tester, [1937] ,2 Ail E. R. 236. 

1339. Add. Annotation : — As to (2) Refd. DodwOtth 
V. Dale, [1936] 2 All E. R. 140. 


& the other In hers. They ran the 
hotel business together, until 1005, ho 
acting as Ifnanager, she as cook & houHO- 
keeper. Haring agreed to separate, 
they sold the furniture, & leased the 
hotel, St borrowed money on mtgo. to 
help pay off the floating liabilities. 
The hasband signed the mtgo. os a 
joint covenantor, & the lease as a 
oonsontlng party. Before leaving her 
he asked her to sign the memorandum 
above sot out which she did without 
demur : — Held : an express trust 
exlst/Od in favour of deft, for one half 
of the estate in question. — Reynolds 
V. BErrso>r, [1931} 1 W. W. R. 793 : 2 
D. h. R. 760 ; 39 Man. L. R. 411.— 
CAN. 

1306 I. A 8 between Unhand 

cCr wife — NotfhiOuitanding intention to 
defrmtd creditors .] — Tn Mar. 1931, 
applt., Who W’as registered as the 
owner of an “ K.” motor car, signed an 
application under Motor Vehicles Act 
requesting cancellation of his registra- 
tion as he had disposed of the car to 
reap, his wife ; the wife signed a form 
stating she bad acquired the car from 
applt. In Aug. 1031, the “ E.” car, 
by arrangements to which applt. was 
a party, wtia traded in for a ** N.” car, 
applt. paying a deposit & also the 
balanco of the price, after allowing for 
the value of the “ E,” The prescribed 
documents showing that the ** N.” car 
had been disposed of to & acquired by 
the v^ifo, were signed by the vendor Sc 
tho-wife. The car w as kept in a garage 
at the matrimonial home, to which 
both husJtMUifl ^ had keys, but the 
Wife, althou^ able to drive, did not 
drive the ** N.” car. Thei*e was evl- 
denco to show that applt. put the car 
Into the wife’s name to avoid financial 
liabilities In case of accident, as a 
safeguard against creditors. It Is an 
offence under Motor Vehicles Act to 
make a false statement In an applica- 
tion & by that Act a certificate relating 
to the ownership of a car is primd facie 
evidence of the truth of its contents. 
In proooodingB by applt. to establish 
Ilia ownership & right to possession : — 
Held : the evidence disclosed a pur- 
chase by applt. in the name of resp. ; 
the presumption was that of a gift by 
applt. to resp, ; therefore, the 
oovinous arrangement alleged by applt. 
could not bo permitted to rebut the 
presumption of ownership, which arose 
from the acts of the parties as well as 
under the Statute. — MUbman v. Mds- 


Man, [10331 S. A. S. R. 327.— AUS. 

1809 11. .] — A^gift is presumed 

whore moneys of the Imsband are 
deposited by the wife, with his know- 
ledge, In her solo name. — He Nortthaoe, 
[19361 2 B. L. R. 78 ; 10 M. P. R. 
248 ; 6 P. L. J. (Can.) 245. — CAN. 


8m. Grain sfpek on land conveyed 
to wife .] — A husband conveyed to his 
wife half of a quarter section of land. 
Husband Sc wife lived together on, & 
farmed, the quarter section, & the 
husband worked on the farm after the 
transten *ln the same way os beloi*e : 
—Reid / the husband, was the owner 
of grain grown on, fe.-animaw si^ate 
on, the quarter lection. — National 


Trust Co. Holowaychuk. [19251 
3 W. W. R. 382.— CAN. 


sn. Purchase in husband* s name — 
Subsequent iransf-^r to urife — Failure o1 
consiaeraUon .] — Husband & wife pur- 
chased a house in Oct. 1920. The 
houpe was in pltf.’s name until Jan. 
1922, when it was trujisforrod to the 
wife. In Jan. 1924, the husband was 
oje<*ted from the hous^ & be brought 
action against the wife for a declaration 
that his wife held the house as ti'ustee 
for him. On the trial the husband 
stated that, when bo made the con- 
veyance to his wife ho did so on her 
undei’takiug that the members of her 
family would vacate the house, & 
this was never carried out : — l\eld : 
Tpltf. could not euccood, as the only 
claim ho could set up would be that 
ho had made a conyeyanoc for a cou- 
sldoration that had failed, & his action 
would be either for specific performance 
or damages. — Body* v. Body (1924), 
34 B. O. li. .315.— CAN. 


so. Conveyance by husband vdthout 
consideration — IJ ushand solvent — Cer- 
tificate of title issued to unfe .] — -Where 
land was transferred, as a gift, to 
a married woman by her luisband, 
during the time that Married Woman’s 
Act, R. S. M. 1892, o. 95, was in 
force, the husband being then solvent, 
& a certificate of title therefor issued 
In her name under Manitoba Real 
Property Act : — Held : the benoflciai, 
as well as the legal, interost in the 
land vested ^In her for her sepanito 
use, & neither the land nor its proceeds 
coyld be taken in execution for debts 
of the husband subsequently incurred, 
notwithsttindlng Married Woman’s 
Act, B. 2, respecting property received 
by a mariied woman from her husband 
during coverture. — Fraser r. Dougilas 
(1908). 40 S. C. R. 384.— CAN. 


PART VI. SECT. 9. SUB-SECT. 2.— 
A. (b). 

1337 ill. .1— The deposit 

by a Hindu of his own money in a bonk 
In the joint names of himself & wife, 
& on the terms that It is to be payable 
to eltheap or the survivor, does not on 
his death constitute a gift by blm to 
his wife there being in India no 
presumption of an Intended advance- 
ment in favour of a wife. — Guban 
Ditta V. Ram Ditta (1928), 55 L. R. 
Ind. App. 235.— IND. 

m i. .1 — Held ; to raise a pre- 
sumption of joint tenancy. — Mathewb 
V. ISfATxoNAL Trust Go. (Out.), [19251 
4 D. L. R. 774.— CAN. 


m ii. .] — D. deposited a sura of 

money In a bank to tno joint credit of 
himself & his wife, & they both signed 
a document authorising the bank to 
pay all moneys at the credit of the, 
account to either of them, & in the 
case of the death of either to pay the 
same to the survivor. After D. s 
death, his ^dow became Insane & was 
confined in a public hospital. Money 
was paid by ihe bank to 
Trustee. Having bwn eeaUfifed to 
sanity the widow redepositod in the 
bank what wa* loft ot the money to 


11 


the joint credit of herself & two 
relatives ; — Held the money origin- 
ally deposited belonged to D. 3c was 
placed to the credit of himself & wife 
08 a means of conveniently managing 
the affairs of himself & his family ; &, 
therefore, the presumption in favour 
of the right of his wife to what remained 
of the fund on his death wfis rebutted. 
— Stadder V. Canadian Bank Com- 
MERCE. [19291 3 D. L. It. 651 ; 64 

O. L, R. C9.— CAN. 

m iii. .]-~Tho rule of English 

law that where a deposit is made in the 
joint names of husband & wife, a gift 
is to be presumed in favour of the wife, 
the gift being defeasible on the death 
of the wife in the lifetime of the 
husband, does not apply to India. In 
India the case Is governed by sect. 123 
of Transfer of Property Act, under 
which a gift of movable property must 
be eflectod either by a registered instru- 
ment or by delivery. — Paul v. Na- 
thaniel Copal Nath (1931), I. L. R. 
.73 AJl. 633,— IND. 

UY iv. .] — Money In a bank 

deposit account which bad been opened 
in the Joint names of deceased & his 
wife under an agreement with the hank 
signed by both of them, which pro- 
vided that the death of either should 
not affect the right of the survivor to 
withdraw moneys deposited therein, 
held te belong to the wife by virtue of 
her survivorship. — Robertson v. Bat- 
chelor (No. 2), [19361 3 W. W. R. 
292.— CAN. 


sp. Hanking account in Joint names.] 
— A wife & husband opened a joint 
account in a bai:^, & both signed a 
direction to the bank : “ All money 
which may bo deposited by us or cither 
of us to the account is our Joint pro- 
perty, but such money may be with- 
drawn by either one of us, or tbe 
survivor of us.” The money was all 
the husband’s, & was deposited te pay 
the expenses of the wife & her chJlu, 
during the husband’s absence, & to 
make payments In connection with his 
property : — Held : the wife was not 
oiitltied to half the money to the credit 
of the aocouat.— S outhuy v. Soitthby 
(1917), 40 O. I/. R. 429 ; 38 D. h. R. 
700.— CAN, 


Hight of wife as sunnvur.]- - 

See Nos. 1335-1338. 


sr. liebuttal of presumption.] — The 
presumption of gift arising 
deposit by a husband iu the jojnt 
Tia-TTiQH of his wife & himself may bo 
rebutted bv showing that it was a matter 

of oonvenfeneo.— M c^Lean v. Vessey, 
[1935] 4 D. L. K. 170; sub nmn. Re 
Vesbey% McLean v. Vessey, 10 
M P. R. iO J nom. Vksset v. 
Vessey, 5 F. L. J. ((’an,) 116. — CAN. 


PART VI. SECT. 9, SUB-SECT. 2.— 
A. (d). 

sw. Mon&y sent to wife to he saved.}— 
Money sent by a husband to hls^wdfe 
to l>e Bayed for their old age, beJ mgs 
to them equally, — Oabboll v. Oar- 
roll, [19371 2 n. L.J^. 314.— CAN, 



Cues 1888—14^ Enoush akd Empire 

1363. Annoiaiions : — As to (1) Refd. Lan- 

cashire Leans, Ltd, v. Black, [1934] 1 K. B. 
380. As to (8) Consd. Be Lloyds Baiik, Ltd., 
Bom 7 .e t?. Bomze (1930), 47 T, L. H. 83. 

1365^ Add, Ani^iaUon : — Rafd; Be Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 1 
Ch. 289. 

1369. Add, Annotation : — Refd, Be Lloyds Bank, 
Ltd., Bomze & Lederman v, Bomze, [1931] 

1 Ch. 289. 

1373. Add, Arikoiaiion : — Refd. Be Idoyds Bank, 


Digest Supplement. 

Ltd., Bomae & Lederman v. Bdmise, [losi i 
ich.';:. 

1378. Add, Annotation ReM. Be Lloyds Bank, 
Ltd., Bomze Sa Lederman v. Bomze, [1931 
1 Oh. 289. 

1394. Add. Annotation : — Consd. f^loyds Bank. 

Ltd,, Bomze & Lederman v, Bomze, [19311 
1 Ch. 289. 

i. Add. Annotation : — Consd. Townshend v. 
Child (1932), 48 T. L. R. 675. 


Part Vll.~ Liability for Ante-Nuptial Obligations of Wife. 

Sect. L~™LIABIUTY OF HUSBAND (p. 176.) 
noie. Law Kciform (Married Woirien & Tortfeasors) Act, 1935 (c, 30), s. 3. 


Part VI II. — Contracts of 

See, now., Law Reform (Married Women 
& Tortfeasors) Act, 1985 (c. .30), s. 1. 

1469. Add, Annotations: — Consd. ‘Green v. 
Weatherill, [1929] 2 Ch. 213. Apld. Town- 
ehend v, Child (1932), 48 T. L. R. 575.’ 
Consd, MacCarthy v, Agard, [1933] 2 K. B. 
417. 

1479. Add. Annotation : — ^Refd.^ Be Landau, Ex p. 
Trustee, [1934] Oh. 649. 

1489a. Settlement of Insurance policies on 

life of husband.] — By a post-nuptial settle- 
ment made in pursuance of ante-nuptial 
articles, certain policies of Insurance on the 
life of the husband were assigned to trustees 
upon trust to receive the money & pay the 


Wife during Coverture. 

income to the wife during her life for her 
separate use, independently of any future 
husband whom she might marry. There 
was no restraint on anticipation. During 
the life of her first husband the wife made 
promissory notes in favour of pltf., & pltf., 
the first husband being still alive, brought an 
action claiming a charge on the policies : — 
Held : the trust lor separate use did not 
arise till after the death of the husband, & 
as the contracts of a married woman can only 
be enforced against property which formed 
part of her separate estate at the date of the 
contract, the action could not be maintained. 
—King v. Lucas (1883), 23 Ch. D. 712, 713; 
53 L. J. Ch. 64 ; 49 L. T. 216 ; 31 W. R. 
904, O. A. 


PAHT VI, SECT. 9, SUB-SECT. 3.— 
A. (a). 


1363 I. Under standing 

iranttacti/m .) — Where a wife signed a 
quit-eJaim deed before a lawyer, 
transferring her half interest in the 
home to her husband, but she alleged 
that she thought they went to the 
lawyer solely to obtain a divorce, the 
deed was upheld in an action for can- 
cellation, there being no evidence that 
she did not know what she was doing, 
or of undue influence. — HjEATUoiiN v, 
Heatuorn (1932). 46 B. C. R. 413.— 
CAN. 

1870 f. Wife not indmendenlly ad- 
vised, — (hmraniee for Uu&hand.} — Want 
of Independent adylce standing alone 
Is Insufficient to Justify relief, but 
where there has been undue influence 
by the husband & knowledge of its 
exercise or facts frora which such 
knowledge should bo inferred, & the 
transaction is contrary to .the wife’s 
interests, a sufficient case haa been 
made out for the granting of relief. — 
Canadian Bank dF Commbboe v. 
Foreman (AltaA, 11926) 4 B. L. R. 
844 ; [1926] 3 W. W. R. 486: revsd. 
on the tacts, [1927] 2 0. L. R. 630; 
119271 3 W. W. R. 783; 22 Alta. L. R, 
443. CAN. 

1370 li. . .] — Bbadlev V. 

Imperial Batjk of Canada, [1926 
3^ D. h. R. 38 ; 68 O. h. R, 660,— CAN. 

1^70 4il. — Promisaory nofej—r 
Fbtbbs Sc Oo.jLtd. v. Stebve* (N. B.), 
£1927] 4 D. li. k. 1077.--OAN. 

1882 iv. ' — .1 — On an inter- 


pleader issue between an execution 
creditor & the wife of the debtor as to 
the ownership of a motor car, the wife 
& her husband testified that the car 
had been bought, with her money, 
which had come to her from the keeping 
of boarders & from the sale of her 
property. These moneys were all 
collected by the husband & left by 
the wife in his hands to use as he saw 
fit, & he placed them In his own account 
& used them indifferently with his 
own. He had never rendered her an 
account of them, nor had she ever 
called on him to do bo. They had lived 
together in amity since their marriage 
& h^ had mainti^ned her. The wife 
toatified that she had an arrangement 
with the husband imder which said 
moneys were to remain her property, 
btrt the circumstanees under which it 
was entered into were not disclosed. & 
its terms were Indefinite : — Hchi : the 
moneys in question had become the 
husband ’s by way of gift from his wife. 
— Peaben V. Black & Armstrong. 
[1928)3 D.L.R. 471; [1928] 2 W.W. R. 
98 ; 22 Saak. L. R. 602.— CAN. 

8Q. Presumption of undue influmce — 
Guarantee for huehand — Promiesory 
note — Transaction not explained .] — 
» Canadian Bank of Commerce v. 
Davtson, £1930) 1 D. L. R. 1003.— 
CAN. 

sr. ' — > .]— Cana- 

dian Bank or Commerce v. Davison, 
[1930] 4 D. L. R. 605,— CAN. 


PART VI. SECT. 9, SUB-SECT. 8.— 

A- iK 

ft. Funds of "'"' wife managed f>v 


12 .. 


husband.] — Where a husband is en- 
trusted by his wife yplth the manage- 
ment of her fimds out of which ho is 
to pay their expenses & make such 
investments as they from time to 
time agiee upon, the decision of the 
question whether the law implies a 
gift to tlio husband depends on the 
particular facts of the case. — Walker 
Roberts v. Silk, [19301 2 W. W. R. 
407 ; 4 D. L. R. 201 ; 43 B. C. R. 43.— 
CAN. 


PART VI. SECT. 9, SUB-SECT. 3.— 
B. (b) ii. 


1422 i. Joird earnings — InvtiBiment in 
realty in husband's name ..] — Kropiel- 
NICKI V. Kbopielnioki, [1936) 1 

W. W R. 249 ; 2 p. L. R. 100.— CAN. 


PART VI, SECT. 9, SUB-SECT. 4. 

Property purchased with 

man's money — 'Woman realising 
perty <£t appropriating proceeds 


lo account. {—St: 
36 B. C R. 163 


Eloi V. Eno (1925), 

-CAN. 


PART VII, SECT, 1, SUB-SECT. 1. 

*v. Married Women's Property Act 

. O.. 1927— EjSfecf.l— The i-epeal, 

r Married Women’s Property Act, 
. ft. O., 1927. of sect. 18 of the Act 
1 found In R. 8. O., 1914. had not the 
feet of reviving the husband h 
> mmon law liability for the ifiol^ 
is wife oontract»d before the ^mage. 
-Penny t>. il«29J 2 0. P- 

[3 ; 63 O. L. R. SlO.— CAN. 
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1491 ^ A woman, married since the pass- 

ing of Maanned Women*s Property Act, 1870 
(o, 03), . joined her husband in signing a joint 
several promissory note for money lent to 
him. The husband became bkpt, i 

her separate estate was liable for the amount 
due on the note, & it was not necessary to 
make any trustees for the wife parties to the 
action. — Davies v. Jenkins (1877), 6 Ch. D. 
728 ; 26 W. R. 260. 


Annoiations : — Retd. Flower v. Btdler (1880), 15 Oh. D. 665 * 
Pike V. Fltzffibbon (1880), 14 Ch. O. 837. 


1498. Add, Annotation: — Refd. Selby v, Atkins 
(1926), 136 L.T. 4,5. 

1576a. .]--8TONEt?. Walter (1649), O. Bridg. 

618 ; 124 E. R. 778. 


1656. Add, Annotation : — Refd. Dewe V. 

Snowdon v, Snowdon, [1928] P. 113. 

1664. Add. Annotation : — Refd. Kirk v, Eustace, ' 
[1937] 1 K. B. 278. 

1665. Add. Annotation : — Refd. Dewe V* DeWe, 

Snowdon v, Snowdon, [1928] P. 113. ‘ ^ 

1669. Add. Annotation : — Held. Dewe v, Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1680. Add. Annotation : — Refd. Dewe v, Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1717. Add. Allnotations Reid. Selby v. Atkins 
(1926), 135 L. T. 45; Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1732. Add. Annotations : — Refd. Selby v. Atkins 
(1926), 135 L. T. 45 ; Dewe v. Dewe, Snowdon 
V. Snowdon, [1928] P. 113. 


PART Vni. SECT. 1, SUB-SECT. 6. 

£ 1. . 1 — Held : a married 

woman, having aeparate real property, 
was not eutitlj^ to contract debts for 
its improvement so os to make herself 
liable individually, or jointly with her 
husband. — Wright v. Garden (1869), 
28 U. C. R. 609.— CAN. 

I i. .] — Doft., a married 

woman, married to her present husband 
inl877 orl878, carrying on business 
separate from him by farming one of 
her former husband’s farms, in 1883 
& 1884 contracted the debt sued on. 
She was entitled to dower in the lands 
of her first husband, who died in 1875, 
which were sold, realising a large sum, 
& also to her share in his personal 
estate, neither of which she had 
received '.—Held : the Act of 1884, 
47 Viet. c. 19 (O.), had not the efleot 
of repealing the prior Acts, A" it was 
not necessary to show that deft, had 
married or had acquii*ed aeparate estate 
since the Act of 1884 came into force ; 
it was sufficiently shown that she was 
possessed of separate estate, & that 
she Intended It should be bound. — 
HonKRTsoN V. Larocque (1889), 18 
0. H. 469.— CAN. 


«a. Wife^carrying cm separate ^^/s^n-esa 
— Signatures by udje at request of h unhand 
— lAahiliiy of unfe. ] — Where a married 
woman, in carrying on a business with 
the assistance of ber husband, signs 
everything that ho asks her to sign & 
asks no questions, she should bo hold 
rosponsiblo for her signature. In the 
absenoe of clear proof of undue 
influence, whether It turns out to be in 
her Interest or otherwise. — Watkins 
(J. 11.) Co. V. Nob»RT (Alta.), (19261 
1 D. L. R. 620 ; [1926] 1 W. W. R. 
166.— CAN. 

sb. Lease taken by urife — Liabilily 
of wife^For breach of lease.} — Held: 
the husband was not liable, although 
he lived in the promises for about two 
months prior to the time he & his 
family vacated it & twice paid the rent 
during that period.] — National 
Securitiks, Ltd. «j. Darling (Alto.). 
[1927] 1 W. W. R. 413.— CAN. 

so. Entered into in married name — 
No reference to husband . ) — The effect of 
Married Women’s Act, II. 8. A., 1922, 
r. 214, Is that a married woman has as 
full 8c complete freedom to bind herself 
by her own oontraots as a man has. 
A married woman who contracted for 
the purchase of goods in her own name, 
i.e. as Mrs. McDonald, udtbout 
inionuing the seller or without bis 
knowing that she was In fact acting 
as agent for her husband or that she 
had a husband, held personally liable. 
— REID-WKLCM FURNI'TtTRK CO, V. 
MacDonald, [19281 2 K. 608 ; 

1928] 1 W. iN. R. 789 ; 23 Alta. L. R. 

h?.— CAN. 

»du Contract to work by htis^nd <£: 
unfe—LiaMHiy to employer for chiM^ e 
keep^joint.]—Veft. engaged pltf. & 


her husband to work for him for wages 
^ their board, & It was a term of the 
bargain that deft, would he entitled to 
charge a certain rate per day for the 
board of the couple’s tliree childitm, 
although no specific promise to pay 
said amounts was made by either 
or her husband : — Held : considering 
the circumstances under which the 
bargain was made & the dealings 
between the parties as disclosed by the 
evidence, the liability to pay deft, for 
the board of the children was a joint 
one on the part of pltf. & her husband, 
8c, tlierefore, each of them w^as Iiai)lo 
for the whole cost of the keep of the 
children. — Forsberg v. Uolum, [1931] 
3 W. W. R. 612.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 1. 

1499 ii. .] — A. Hobreokkr, 

Ltd. V. Wilson (1932), 4 M. P. R. 
469.— CAN. 

1600 i. Supply of goods not 

necessaries .] — Authority may be given 
by implication that the husband 
intends the wife to take means to 
supply herself with necessaries, the 
implication being for the benefit of the 
wife & not of those who supply her 
It is only for what Is reasonably necos* 
jeary that the implied agency is, not 
for what the wife may see fit to order. 
— Robert Simpbon Co.. Ltd. <?. 
llUGGLES, [1930] 3 D. L. R. 174 ; 65 
O. L. R. 186.— CAN. 

PART VUl. SECT. 2. SUB-SECT. 4. 

1614 i. Wife acting under express 
authority not disclosed — LidInlUi/ of 
husband.] — Foulds v. Curtklett 
(1871), 21 C. P. 368.— CAN. 


SiMPKON (lU)BERT) & ( ^J. V. GODHON, 
[1937] 1 1). L, 11. 4 54.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 13.— 
A. 

t i. .] — On appeal from the 

dismissal as against the l)us>»and of an 
fwdion against him & hia wife for the 
balance of the purclmse*prlco of a 
j)]aycr-piano, pnndiased l>y Un; wife : — 
HrUl : although the wife’s prior 

authority to act as agent for her bus* 
i>aiid with respect to the purchase was 
not proven, the facts showed a definite 
ratification by him with full knowledge 
of ail the circumstances. Appeal 
allowed. — WiiVNiPEG Piano Oo., Ltd. 
V. WAWKVHiiyN, [19351 2 W. W. R. 
220 ; 3 D. L. R. 1 81. -CAN. 


PART VIII. SECT. 3, SUB-SECT. 1.— 
A. (a). 


1576 iv. .] — Akbenault 

V. Bishop, [1931] 2 I>. T;. H. 325 ; 3 
M. P. R. 334 ; [1932] 2 1>. L. R. 814.— 

CAN. 

1576 V. .] — A wife la pre- 

sumed to have her husband’s authority 
to pledge his credit for necessaries 
while tliey are living together. — 
Moore, MoIjEod 8c Co., IjTd. v. 
Jardine (1932), 5 M. P. R. 327.— 
CAN. 


1601 iii. .] — In an action against 

a husband for medical services rendered 
to a udfc it is a dofonco that us to ser- 
vices rendered during cohaidfcation 
there wa<8 an express proliibition against 
pledging credit ; iSc as to services 
rendered while they were living apart 
the wife had such means as precluded 
agency of necessity. — L ineham 
Holden, [1933] 4 D. L. It. 187.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 6. 

1615 i. Credit given to wife — H usband 
not ZiaOte. 1— Where an article was sold 
by pltfs. to a married woman & not 
to her husband, 8c credit was given to 
her alone ; — Held : the husband was 
not liable for the price.— Beatpy 
Bros., Ltd. v. Murphy, [1930] 3 
D. L. R. 448 ; 65 O. L. R. 293.— CAN. 

sx. Credit yicen to wife — Goods 
purchased for urife* s b^isine.ss — Ajanaged 
by husband — Whether husband's creditors 
can take in ejfcrwfio'«.]-*-DoM;iNiON 
Savings & Investment SoriBTT v. 
Kilroy (1888), 1.5 A. R. 487.— CAN. 

PART VIII. SECT. 2. SUB-SECT. 6. 

q i. Several liability .] — 

Tobin Sc Oo. v. Smith, [193()J 3 
D. L. R. 360.— CAN. 


lRT VIII. SECT. 2, SUB-SECT. 12. 

D. 

9 Z. What amount to.]— The fact tliat 
hiuaband instructed a «hop to clostj 
} account, to which biH wife was 
owed to charge pu^cha<^eH, because 
“ ran too high,” does not 
orminaiion of the wife « ant borit> . 

13 


PART VIII. SECT. 3, SUB-SECT. 1.— 
B. (b). 

1642 i. Jeivellery.y—A ring supplied 
to a working miner’s wife ; — lleid : 
not a necessary* — P ianta v. Macrow & 
HoN8 Ptt., Ltd. (1925), 27 W. A. L. R- 
99.— AUS. 


sy. Fur coat.]~~T\ie question vvliether 
i fur coat Is a necessary one of foot 
lepending on the clroumstanrios of 
?ach case.— G ebbie & PoniiEST r. 
lERflHAW, [1927] 3 1). L- R. > 
19271 2 W. W. R. 160 ; 21 Hawk. L. R. 
189.— CAN. 

sz. Surgical operaiionA-F^ea n a 
vife has money of her on h. 

amed to have antbority to pledge 
husband’s credit for necosHarics. 


!()5.— CAN. 

da. Ivmployvunt of detective— To 
■htain andrncrp.r 

--BARNErrr.MiJ neb (1927), 49 N, L. R. 

C AP- 


PART VIII. SECT. 3, SUB-SECT. 2.— 

D. (ft). 

1691 il. Hmsd,, 9 O. R. 198. 



^Oases 1785--I888. Kntglish aistb Digest JSiJi^piiEMKOT^ 


1785. Add. Annofaiiom Grubb v. Grubb 

(1934), 160 L. T* 420; Markovitoh v. Marko- 
vitch (19341, 161 L. T, 189. 

1780. Add. Annotation :-^Retd. Dewe v. Dewe, 
Snowdon V. Snowdon, [1928] P, 118. 

Itlr. Add. Citation 2 C. & P. 26, n.^ 

1748. Add. ^Armotaiion : — Retd, ©ewe v. Dewe, | 
Snowdon v. Snowdon, [1928] P. 1 18. 

1750. Add. Annotation : — Retd. Welton v, Welton, 
[1927] P. 162. 

1768. Add. Annotation : — Retd. Welton v. Welton, 
[1927] P. 162. 

1758a. Inadmissible.] — Statements by an 

alleged adulterous wife that she had com- 
mitted adultery cannot be evidence against 
persons who are without knowledge & without 
means of knowledge of the truth of those 
statements & to whom they have not been 
communicated. — ^Wright (H. S.) & Webb v. 
Annandale (1930), 46 T. L. R. 239 ; affd. on 

^ other grounds, [l93()] 2 K. B. 8, C. A. 

».1755. Add. Annotation : — Consd. Selby v. Atkins 
(1926), 136 L. T. 46. 

1760. Add, Annotation : — Consd. Dod worth v. 
Dale, [1930] 2 All E. R. 440. 

1800. Add. Annotations: — FoUd. & Extd. Wright 
(H. S.) & Webb v. Annandale, [1930] 2 K, B. 
8. Refd. Welton r. Welt<m, (1927] P. 162; 
Arnold & Weaver v, Amari, [1928] 1 K. B. 684. 

1800a. Proceedings instituted 

against wife.] — A husband totok divorce pro- 
ceedings against his wife on the ground of her 
adultery. She consulted a sok., who upon 
her^instiuctions put in a defence denying the 
chaise & briefed counsel ^ appear for her. 
At the hearing the wife failed to appear, & a 
decree was made against her dissolving the 
marriage on the grounds alleged in the 
petition. The wife's counsel applied for 
costs, but as no security for her costs had 
^ been obtained, no costs were granted. The 
wife’s soItj;^ brought an action in the K. B. 


Div, to recover the costs .from the hufid>6Bd, 
on the ground of his wife^aagency of necessity 
at common law. The judge found as a fact 
that the solr. had acted without i;ie|fiigenee, 
honestly believing that the wife Wks mnocent 
that she would be successful in her defence : 

— Held : in those circumstances the wife had 
no authoritj^ to* bind, her husband, so as to 
’'make him liable for tne costs of her defence 
to his petition for divorce. — ^A bnoid & 
Wbaveb V. Amart; [1928] 1 K. B. 684r ; 97 
- D. J. K:B. 238; 138 L, T. 691 ; 44 T. L. R. 
221 ; 72 Sol. Jo. 138. 

AnnotaHon: — Consd. Wrigbt (H. S.) & Webb v. Annandale, 
[1930] 2 K. B. 8. * \ 

1800b. — The rule that a 

solr. acting for a wife, who is living apart 
from her husband, cannot, in a common law . 
action, recover his costs from the husbanc^ 
if when those costs were incurred the wife, 
although the fact was unknown to the solr., 
had been guilty of a matrimcmial offence, 
applies not only wfiere the wire has been 
living in adultery but also where she has 
committed arf isolated act of affultejgy. The 
rule applies alike whether in the particular 
matter the wife was proceeding against the 
husband, or was defending a suit brought 
against her by the husband.-— Wright 
(H. S.) & Webb v. Annandale, [1930] 2 

K. B. 8 ; 99 L. J. K. B. 444 ; 143 L. T. 462 ; 
-46 T. L. R. 402 ; 74 Sol. Jo. 319, 0. A. 

IgOOc. Single act of adultery.] — 

* Wright (H. S.) Webb v. Ann and'ale, * 
No. 1800b, ante. 

I803a. .] — WiTHEais, Bensons, Currie, 

Williams & Co. v. Cawston (1928), 72 
. -Sol. Jb. 191. ^ ^ 

1826. Add. Annotations — Refd. Qottliffe^v. 

Bton, [1930] 2 K. 378. 

1838. Add. Annotations: — As to (1) Refd. Re 
Mason {WZS), 97 L. J. Oh. 321 ; Me Blake, 
Re Minahan’s Petition of Right (1931), 100 

L. J. Ch. 261. 


PAR-f VIII. SECT. 3, suf -SECT. 2.— 
D. (d) i. ^ 

1749 i. Stib^umit condonation by 
husband,] — Oondonatlon by a husband 
of hie wife's adultery ^oes not rendCR 
him liable for nocosaaries supplied to 
her Bub8e(#hontly to the adultery & 
prior to the condonation. — ^W inorovb' 
e. FBASBm [1930] V. L. R, 132 42 

Argus h. R. 233.— AUR 

fhi 


wife has left him without any reason- 
able gromd &r against his wish, can- 
no^Tafl himself of that fact against 
a cilim for reasonable & proper charges 
for medical services rendered to nor 
in the delivery, either* alive or dead, 
of the husband’s child; more partic- 
ularly vrtien the wife’s conditionals 
such that . the medical services were 
neceegary^to save her life. — Gobey v. 
Moore, [1935] N. Z. L. R. 739.— N.Z. 


PART Via. SECT. 8. SUB-SECT. 2.— G. 

1774 i. For husband is liable ” 
^ reaiijd “ A husbaira is not llahie.” 

•b. Purchase of husba'^s property bf 
wife — Improvements made by Rueband 
after — A purchase by a wife 

♦trom ner husband, the consideration 
,J>eing paW out of ner separate d&tate,» 
was ndd to be xnaintaluabiq against 
oredltomjjf whose debts she had no 
notloe. ^he husband, after pur- 
ohaee, expended money in Im^uving 
the property, In.a suit by^ Indgmeut 
oreoitor of the husband to obtain the 
bumefit of Buok expenditure ^; — Held : 
the wife was entitled to ghow that the 
debt for which the ludgzBent was 
reeo\;ared had been satiimed before 
action brought. — HiLb e. ^Thompson ' 
(1870), 17 Or. 445.-<3AN. 

PART VIIl. SECT, 3. SUB-SECT. 2.— H. 

sd.' Medioed e&]^snse»-^Birth of Aus- ’ 
band^s <Mld.] — ^A husband, whose 


sh. noted, expenses — During con- 
vaUsesnee .] — husband Uvmg apart 
from his wife is liable for jier hotel 
expenses^ during convolescmoe after 
an pperatioiT. — ^M cDonaja) tC Jabdine, 
[19361 1 D. L. R. 250: lO MVT. R. 
43 ; 5 F. L. J. (Can.) 228.— CAN, . 


PART Vin.^CT. B, SUB-SECT. 2. 

f*l. — V Summary applSHtion for 
ddiiHery up of HUe deeds ,] — /feMitUXOR 
B. C.) (1905). 2 W. L. R. 17.— CAN. 

n L -,] — A wife does not 

fall within the of ** protected *' 
persons In respeot of whom in oerteln 
relationships there Is a presumption 
of undue induenoe. — ^MacErnzie v. 
Royal Bank of Canada. [1934] A. 0, 
«I8; 103 L. J. P. 0. U) 78 Sol. Jo. 
471, P. C.— CAW. 

sb, fVork done by husband far wife 
before marrHage — Effect of marnage on 
mechanic's Uen .] — hauobn v. Hauqkn 
(A lta.), [1929] 8 D. L. Eo 16.— CAM. 
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so» Marriage invalid — JLnnulnibnt — 
Action by “ wife ” for rcTiLdt woofis-^ 
No impM/m contract, j—PlttTSc deft.^ad 
lived together for a number or years 
08 nmn & wife undiar the bdief thOT they 
worr legally* mSfried. Deft, then 
secured an annulment of the alleged 
marriage, Pltf, then brought the 
present action claiming general 
damages for fraud, on the ground that 
deft, had falsely represented to pltf. 
that pltf. was free to marry him. 
Under on alternative claim, not based 
on fraud, pltf. alleged that she had 
married deft, in relianoe on his assur- 
ance that she was at liberty to marry. 
She claimed also rent for the time deft, 
lived la her house, wages as house-* 
keeper on a guanima meruU basis, ^ 
sum alleged to have been paid bsHber 
for household es^naae, &; an mount 
duo on a prdtnisSory note :—Beld : the 
olaln^ based on fraud & on said 
assurance had not been substantiated : 
there had been no express or implied 
agreement by deft, to pay rent or 
\memi was proof of deft.’s 

promise to repay the amounts advanced 
by her for household expenses prior to 
1919, but Stat. Limitatloi:^ Imrred 
recovery thereof, there had been no* 
express or Implw Authority from deft, 
to Incur said expenses thereafter; Sc 
the olahn^On the note had been released 
for good consideration. — Marshall v, 
Marshall. 41931] 8 W. W, H. 369.— 



Yid. XXVXL—Busliand and Wtte. (taSM 1851—1880. 


Part X. — Wrongs of \ 

2.— TORTS (p. 213). 

SeCf now. Law Reform (Married Women ^ 
&j Tortfeasors) i^ct, 1935 (c. 30), s. 3. 

1851. Add, Annotations : — Refd. Oottliffe v, Edel- 
ston, [1930] 2 K. B. 378 ; Greenwood v, 
Martins Bank, Ltd., [1033] A. O. 51. 

1852a. Enticing husband of another woman — 
Whether husband of defendant liable.] — 

Newton v. Hardy, No. 646a, ante, 

1852b. Law Reform (Married Women & Tort- 
feasors* Act, 1935 (c. 30), s. 3 — Whether 
retrospective.] — By a writ dated Aug. 16, 
1935 (after tlie coming into operation on 
Aug. 2, 1936, of Law Reform (Married 
Women <fc Tortfeasors) Act. 1935 (c. 30)), pltf., 
a' married woman, sued defts., husband & 
wiftN (daiming damages in respect of slanders 
alleged to have been uttered by the', female 
dt^ft. on divers datejs in 1931 & in tlie early 
months of 1935, the claim as against the male* 
(left, being that he authorised or caused the 
female deft, to uittT the words complained of, 
Defts. denied the publication, & the mah* 
deft, denied that lie authorised or caused the 
{(‘jiiale deft, to utter the alleged defamatory 
words. At the trial tlie judge left the case 
against both defts. to the jury without 
directing them that if they found for pltf. 
tli(\v should I’eturn a separate verdict with 
separate damages in respect of each publica- 
tion. No objection was taken to this 
direction at the time. The jury found a 
singh* verdict against both defts. & judgment 
was enttued against them accordingly. On 
a])peal : — Held: (J) there was evidence 
entitling tla^ jury to find that the female 
deft, uttered tlie slanders complained of (fc 
thorc'fore that th(* verdict judgment 
against her must stand ; (2) there was no 


I during Coverture. 

evidemje that the male deft, authorised or 
caused the female deft, to utter the words 
complained of ; (3) i-jaw Reform (Marri(*d 

Women Tortfeasors) Act, i935 (c. 30), 
has a retrospective operation, & by virtue of 
its provisions the male deft, was not liable for 
his wife’s tort ; (4) as n(j objection was taken 
at the trial to the jury being asked to consider 
the different publications as a whole instead 
of separately, or not being asked to assess 
separate damages in respect of each publica- 
tion, the female deft, could not be heard to 
say that the verdict was a nulJity. 

Per Hoott, L.J. There is nothing in the 
Judicature Acts or in the Rules of the 
Supreme Ct. that sejiarate verdicts & judg- 
ments arti invariably necessary in respect of 
separate causes of action contained in th(^ 
same writ. The question whether one or 
more causes of action can be included in one 
verdict or jud^ient depends upon the 
exercise of the trial judge’s judicial discretion 
upon all the circumstances of the case. 

Per S(x>TT, L.J. The canon against giving 
a retrosyiective intei'pretation to a statute, 
in the absence of specific provision, expresses 
no rigid or absolute rule. It does not api)ly 
t-o a statute dealing with procedure, nor, 
senihle, do(ts it apply to a statute abolishing 
old legal fictions. — B akheh c. PuiDEN, [1937 1 
I K. B. 664 ; [1937] 1 All E. R. 115; 106 
]j, J. K. B. 8.58 : 150 L. T. 245 ; 53 T. L. R. 
246 ; 81 Sol. Jo. 78, 0. A 
1860a. Liability of husband— Goods delivered to 
husband & wile.] — Anon, (1364), Y. B. 38 
Bdw. 3, fol. U. 

AnnotaMon : — Consd. Isaack t). Clark (1615), 2 Btilst. 306. 
1875. Add. Annotation : — Reid. Greenwood v, 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 
1880. Add. Annotation: — As to (1) Reid. Green- 


PART X. SECT. 2, SUB-SECT. 1. 

r i. .1 — A husband may be 

made Jointly liable with bis wife tot 
her torts, notwltbstandlnff Married 
Women *8 Property Aot, K. S. M., 1913 
(o. 123 ). — Denovioh V. HtJOAX (Man.). 
119271 1 D. L. R. 879 ; [1927J 1 

W. W. R. 179.-- CAN. 

r U. .1 — in Safskatebewan 'a 

husband is liable for his wife’s post- 
nuptial torts. — ^D avidner r. Sohuster, 
RXESENBEBa V. SoHUSTtSR & MRAZEK, 
11936] 1 W. W. R. 45 ; ID. L. R. 
560 ; 5 P, L. J. (Can.) 199.— CAN. 

t i, ,] — A husband is not 

liable for his wife’s post-nuptial torts. — 
Hall v. WilkikS (1933), 33 8. R. 
N» S. W. 220 ; 50 N, S. W. W. N, 44,— 
AUS. 

sd. False repreerniaiipn by wife — As 
to atUhorUy of husband to order goods 
^Whether coverture good defence,}—- 
Deft, pleaded coverture : — Held : plea 
^ood : Administration of Justioe Aot 
could not ewslst pltf., & Married 
Woman's Aot, R. S. O.. 1877, o. 125. 
88, 6, 20, did not create any new lia- 
bility against a married woman for 
her torts or ovusi torts, but merely 
allowed her to be sued alone, where 
formerly she could have been sued 
with her husband, & the authorities 
showed that If so sued the notion would 
bar© failed*— S toke v. K^arr (1879), 
39 0. P. 606.— CAN. 

— JoiiU tiabiliig of 

husband— -Confined to txetuai personal 
negligence of wife.) — An Innocent hus- 
band is liable to be sued at oommoh 


law jointly with his wife for the 
actual personal negUffenoe of bis wife 
while drivinfir a vehicle, her own or 
another’s ; but he is not liable to be so 
sued for the actual iiersonal negligence 
of a third party when the wife’s 
liability for the neglisrence of that party 
arises out of her sole ownership of a 
chattel & the power of control reeultinir 
therefrom. — B lack v. MaoPaiu-ane, 
[1931] N. Z. L, R. 112.— N.Z. 

sf, jUiaMJitg of husband ivhen 

wife husband's op(?n(.]— Whether or 
not a husband is liable under Marrh'd 
Women’s i’roperty Act, N. 5S. W. B., 
1927, B, 15, for his wife’s torts is 
immaterial when the husband is being 
made liable for her negligent acts as 
Ills agent in dj’ivlng his car. — ^W hitk 
V. .JAUK 80 N, [1936J 2 D. L. R. 707.— 
CAN- 


PART X. SECT. 2, SUB-SECT, 2. 

•m. Joint conversion by husband <£' udfe 
—LdabUity of wife's separate estate.]— 
Where pltf. proved a Joint wrongmi 
oooupation & conversion of the rents & 
profits of his land by a husband & 
wife :—JHeid : the husband & wife, 
were Jointly liable to pltf., & pltf. wa^ 
entitled to recover againBt the sepamte 
property of the wU^» for it could not he 
mf erred that the latter was acting under 
the direction or coercion of her htwband 
so a© to exempt her from liability. — 
Barker v. Westover (1882), 5 O. R. 
lie.— CAN. 

PART X. SBCT. 2, SOB-SECT. 3. 

1661 JV. — ^ ‘I — Married 
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Women's Property Act, R. S. O., 
1927, 8. 3, does not take away the 
right Of a person injured to sue a 
husband &: wife Jointly for the wife’s 
naked tort committed during coverture. 
In an action for slander uttered by the 
wife, without the husband’s suggestion 
or approval, Judgment was directed m 
be entered against both Jointly for the 
damages assessed, the wife being still 
alive when Judgment was reached. — 
HERCZEa V. Barsey, [1930] 1 D. L. R. 
758 ; 64 O. L. R. 529.— CAN. 


d i. Saskatcheivan .] — In Saekat- 

c.hewan a husband Is not liable for 
damages awarded against his ^vife in 
an action on the statutory cause of 
action given to a woman for slander of 
her chastity. — P aliuk v, a: 

Masoruk, [1931] 3 W. W. a. .ISO.-- 
CAN. 


PART X. SECT. 2, SUB-SECT. 4. 
sg. Joint trespass by husband cf * xmfe -~ 
linage to adjoining property— ime to 
ts of husband— Liability of 
an action of tresi’ass against hus- 
nd & wife for placing logs again:^ 
building iir cwiusing damage. & 
• nlaolng a spout, by which the water 
,ra the roof of deft.’s house ran 
ilnst Sc injured pltf.’s building, the 
ideuoe showed that the property woa 
ned by the wife, but that she did not 
erfere with the management o: it. 
participate in the acts complamed 
—Held: the Wife wa© not liable. — 
Donald «, Lestbb <1890), 30 
B. R. 137.— CAN. 


J.8. 



Cams 1880-^7a. Engush and Empire 

wood V. Martin’s Bank, Ltd. (1932), 48 
T. L. E. 601. 

1888. Add. Annotation : — ^Reld. Greenwood v. 
Martin’s Bank, Ltd. (1932), 48 T. L. R, 
601. 


Digest Supplement. 

1885* Add, AnnoMion : — ^Dbtd. Greenwood v, 
Martin’s Bank, Ltd., [1933] A. 0. 51. 

1897a. — ^LAJraAai v. Pibib (1857), 29 

L. T. O. 8. 171 ; 3 Jur. N. S. 704 ; 6 W. E. 
640, L. 0. & L. JJ. 


Part XI. — Contracts for Separation 


1920. Add. Annotation : — Generally , Reid. Hyman 
V, Hyman, Hughes v. Hughes (1928), 139 
L. T, 416. 

1930. Add, Annotations : — ^Refd. Hyman v, Hy- 
man, [1929] A. C. 601 ; Fender v. Mildmay, 
[1937] a AB E. K. 402. 

1932. Add. Annotation : — Refd. Fender v. Mild- 
may. [1987] 3 All E. R. 402. 

1934. Add. Annotation : — Refd. Hyman v, Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. 

1935. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

1936a. .] — Deft., in consideration of pltf. 

persuading her husband to go t<^ New Zea- 
land &/or consenting k> forgo the consortium 
of her husband, promised to pay to pltf. an 
allowance of £4 per week until either deft, 
should pay pltf.’s fare to join her husband or 
her husband’s fare back to England. The 
statement of claim averred that pltf. was 
always had been ready & willing to join her 
husband. The husband sailed for New 
Zealand, & weekly payments were made for 
a period of about one year, &, upon deft, 
then ceasing to make them, pltf. sought to 
enforce the agreement. Deft, pleaded that 
the agreement was against public policy, A 
this question was argued as a preliminary 
point of law : — 11 eld : the contract was not 
void as against public policy. The issue 
had to be tried upon the facts set out in the 
statement of claim, as it did not appear 
therefrom that there was anything immoral 
in the contract, it was not illegal as against 
public policy ; but • it might be otherwise 
when all the facts were before the ct. — 
Davies v. Ei.mblie, [1937] 4 All E, E. 68 ; 
157 L. T. 502 ; 54 T. L. E. 15 ; 81 Sol. Jo. 
865 ; affd., [1937] 4 All B. E, 471. 

1937. Add. Annotation : — ^Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. E. 44. 

1939. Add. Annotation : — ^Refd. Hyman v, Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416; 
Fender . Mildmay, [1937], 3 AU B. E. 402. 

1941. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

1943. Add. Annotations: — ^Refd. Hyman v. Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416; 
Fender v. Mildmay, [1936] 1 K. B. 111. 

1944. Add. Annotation : — Refd. Fender v. Mild- 
may, [1936] 1 K. B. 111. 


Gramophone Record Manufacturing Co. 
(1935), 162 L. T. 689. 

1964. Add. Annotation : — As to (1) Refd. Papado- 
poulos V. Papadopoulos, [1930] P. 66. 

1966. Add. Annotation^ : — Consd. Hyman v. 
Hyman, [1929] A. 0. 601. Refd. Dewe v. 
Dewe, Snowdon v, Snowdon, [1928] P. 113. 
Fender v. Mildmay, [1937] 8 All E. R. 402. 

1969. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. lECughes (1928), 139 L. T, 416. 

1989. Add. Annotations : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416; 
May V. May (1929), 98 L. J. K. B. 770. 

1995. Add. Annotation : — Refd. Matthews v. 
Matthews (1932), 48 T. L. E. 611. 

1996. Add. Annotation : — ^Refd. Matthews v. 
Matthews, [1932] P. 103. 

1999a. Threat to remove children from Juris- 

diction.] — D b Prbt-Roosb V. De Prbt- 
Eoosb (1934), 78 Sol. Jo. 914. 

2014a. Covenant to pay one quarter of gross 
income — Right to deduct outgoings .] — Rc 
Hiscott’s Indenture, Hiscott v. Hisoott 
(193,7), 54 T. L. R. 147 ; 81 Sol. Jo. 963. 

2019. Add. Annotations : — As to (1) Refd Hyman, 
V. Hyman, Hughes v. H^hes (1928), 139 
L. T. 416. As to (7) Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

2037. Add. Annotation: — Consd. Kirk v. Eustace., 
11937] 1 K. B. 278. 

2037a. .] — By a deed made in 1922 

providing for a separation between husband 
& wife, & containing mutual covenants to live 
separate apart, the husband covenanted 
^ with his wife to pay her the weekly s\im of 
£2 during her life for her maintenance & 
support, but determinable upon reconcilia- 
tion. In 1936 the husband died. The 
widow claimed that his estate was liable 
to continue paying the maintenance during 
the rest of her life, but the exors. contended 
that the liability had come to an end by the 
husband’s death : — Held : as the deed pro- 
vided that the weekly payment to the wife 
should continue during her life & as there 
was nothing in the language used to show an 
intention that the husband’s obligation should 
continue only during his life, his estate 
remained liable to pay the weekly sum to the 
widow. — K iric V. Eustace, [1937] A. 0. 491 ; 
[1937] 2 All E. E. 716 ; 106 L. J. K. B. 617 ; 


1948. Add* AnnotcUions : — Refd. Lever Bros., 
Ltd. V. Bell (1930), 47 T. L. E. 47 ; British 
Homophone, Ltd. v. Kunz^ & Orystallate 


167 L. T. 171 ; 63 T. L. E. 748 ; 81 Sol. Jo. 
376, H. L. 


PART XI. SECT. 1, SUB-SECT. 8.— A, 

1928 ii. S. P. Woods ». Woods, 
[1927] 3 D. L. B. 821 ; 60 O. L. R. 
438.— OAK. 

1941 i. VThat amoufUa to^Agree^ 
mmt conUmpkUitHf reconcUiaHon .] — 
AlthoTigh the eeparatioD agreemeat 
between hnshand Sc wife in gneetlon 
herein ** prospectively looked to the 


parties living together again, it was 
held not to provide for a future separa- 
tion thereafter, Sc, therefore, was not 
void as against publio policy^— M organ 
V. Morgan, [19311 3 W. W. B. 292 ; 
44 B. O. R. 482.— CAN. 

PART XL SECT. 8, SUBHSfiOT. 2. 

n L Where a wife understood 

16 


the agreement, bad independent advice. 
Sc was not misled or influenoed by her 
husband In regard to her legal rights 
or the meaning Sc eAeot of the docu- 
ment: — Held: it could not be set 
aside for fraudulent misrepresentation 
& duress. — T homson v* Tho^on. 
[1927] I D. h. R. 668 ; 69 O. L. R. 

661.— cam. 



VoL XXVn*-^Husband and Wile, Cases 2088-8090. 


2038, Add, Annotedions : — Consd. Hyman v. Hyman, 
Hughes V, Hughes (1928), 189 L. T, 416. 
Apld, May v. May, [1920] 2 K. B. 386. 

8089. Add, Annotations : — Consd. Hyman v, 
Hyman, [1929] A. 0. 601. Apld. May o. May, 
[1929] 2 K. B. 386. * Consd. Kirk Eustace, 
[1937] 1 K. B. 278. 

2039a« .] — By a deed of separa- 

tion reciting that differences had arisen 
between a husband & a wife, it was a^ed 
that the wife should during the life or the 
husband live separate & apart from him &; 
free from his marital control & authonty as 
if she were unmarried, A: that the wife 
should retain as her separate property 
certain articles which, if she should die in 
the lifetime of the husband without having 
disposed of them, should devolve as if she 
had died possessed * thereof intestate A a 
widow. The husband covenanted that he 
would during the life of the wife pay to her 
an annual sum of £600. The wife was also 
to be entitled to certain furniture A effects 
for the use of herself during her life. 
Throughout the deed the parties were 
referred to as “ the husband A “ the wife 
respectively. It was provided that if the 
husband A the wife should be reconciled to 
each other A return to cohabitation the deed 
should become void. The husband subse- 
quently committed adultery A the wife 
obtained a decree dissolving the marriage. 
He then made default in paying the fuU 
annual sum provided for by the deed, A she 
brought an action to recover the arrears : — 
Held : the deed was not subject to any 
implied term that it should only operate so 
long as the marriage relation continued to 
exist between the paries, A pltf. was entitled 
to recover. — May v. May, [1929] 2 K. B. 
386 ; 98 L. J. K. B. 770 ; 141 L. T. 629, O. A. 

AnnotaHons •' — ^Reld. Mann v. Mann. [1936] 1 All E. B. 952 ; 

Kirkv. Euetatjo, [1937] 1 K. B. 278. 

2040a. Bankruptcy of husband.] — Dewb v. 

Dews, Snowdon v, Snowdon, No. 695a, ante, 

2049. Add, Annotation : — Refd. Willis v, Willis 
(1927), 96 L. J. P. 177. 


2061a. Refusal of nominee to undertake 

custody — Effect on deed.] — Where the parties 
to a matrimonial smt had a^eed to settle it, 
A a deed of separation had been approved to 
give effect to such settlement : — Held : the 
refusal of the husband’s brother to undertake 
the custody of one of the children, as nominee 
of the husband, which custody had been 
agreed on between the husband A wife as 
one of the terms of the deed, was not a faUure 
of such a vital term as to prevent the settle- 
ment from being carried into effect. — 
Willis v, Willis, [1928] P. 10 ; 96 L. J. P. 
177 ; 137 L. T. 621 ; 43 T. L. B. 667, C. A. 

2067. Add. Annotation : — Refd. Kirk v. Eustace, 
[1937] 1 K. B. 278. 

2080. Add, Annotation : — Consd. Lindsay v, Lind- 
say, [1934] P. 162. 

2083. Add, Annotation: — Apprvd. Hyman v. 
Hyman, [1929] A. C. 601. 

2084. Add. Annotation : — ^Apprvd. Hyman v, 
Hyman, [1929] A. O. 601. 

2085. Add, Annotations : — Overd. Hyman v. Hyman, 

[1929] A. C. 601 ; Lambert v. Lambert, [1936] 
3 All E. R. 20. 

2085a. .] — A woman who, in a deed of 

separation, covenants in consideration of 
certain benefits not to claim from her husband 
in the future maintenance or alimony, A is 
afterwards granted a decree absolute of 
divorce, is not debarred from petitioning for 
maintenance after the dissolution of marriage, 
notwithstanding that the deed contained no 

E revision for its termination on the marriage 
eing dissolved. — Hyman v, Hyman, [1929] 
A. 0. 601 ; 98 L. J. P. 81 ; 141 L. T. 320 ; 
93 J. P. 209 ; 45 T. L. B. 444 ; 73 Sol. Jo. 
317 ; 27 L. G. R. 379, H. L. 

Annotations : — Ezpld. May v. May, [1929] 2 K. B. 386. 
Consd. L. V. L., [19311 1*. 63; Lambert v. Lambert, [1936] 
3 AU E. B. 20. Refd. Papaclopoaloa v. Papadqpoulos 
1929), 46 T. L. B~ 44 J BuBsell (Oonntess) v. Bussell 
Earl), [19351 P. 39 ; Mann v. Mann. [1936] 1 AU E.B. 962. 

2090. Add. Annotations: — Generally, Refd. Hyman 
V. Hyman, [1929] A. C. 601 ; Russell 
(Countess) v, Russell (Earl), [1935] P. 39. 


PART XI- SECT. 6, SUB-SECT. 7. 

I i, — Where a separa- 

tion a^eement was not Invalid on the 
ground, that the father had therein 
waived his rights to the control & 
guardianship of the ohlldren ; — Held : 
before the could ask for mainten- 
ance for them, she must show that she 
had failed to perform those duties to 
them amoimting to guardianship which 
she had assumed under the agree- 
ment. — Honowi.oHUK V, Holowaohuk 
(M an.), [1927] 2 W. W. B. 470.-~OAN. 


PART XI. SECT. 6, SUB-SECT. 11. 

2078 ii. .) — A separa- 

tion agreement, which provided for 
the payment of a speomo sum by 
iustalments to be secured by a mtge., 
& which did not contain a dam casta 
cladse : — Held : enforceable by the 
wife, although there bad been subse- 
Quent adultery by her & she had been 
divorced A had married again.' — 
Bust v, Ru^ (1927) 2 D. L. ^ 248 ; 
[1927] 1 W. W. ^ 491 ; 22 Alta. L, R. 
430.-— Can. 

2078 lU* .1— A hus- 

band is Uable on a separation deed, 
noti^thstandlng the wife s subsequent 
adulb^, unless there is a dum cattiki 
clause.-^ — V, Jaspeb, [1935] 3 
D. U R. 64 ; O. R. 269 ; affd,, [10361 
1 D. h, R. 103; 0. R. 67.-^AN. 


PART XI. SECT. 6, SUB-SECT. 12. 

2086 i. Covenant wife not to 
claim further maintenance — Subsequent 
judicial sejHircdion ,} — ^Wliere a petition 
for a decree of Judicial separation on 
the ground of the husband's adultery 
was brought so that a petition tor 
alimony might be founded : — Held : 
the petition must be dismissed. — 
K. V, K.. [19251 3 D. L. R. 872 ; [1925] 
2 W. W. R. 641.-— CAN. 

sL Covenant by wife not to claim 
alirmny-^Subaequent aduUery of hus- 
band — Whether covenant still binainy — 
Eight of court to award maintenance for 
chudren.±—Hoi,TEN v. Holten, [1928] 
1 D. L. R. 546.-~CAN. 

gj, ^3 — agreement 

between a husband & wife before a 
decree nisi of divorce, in which, in 
consideration of the payment of a 
oertaln weekly sum for her mainten- 
ance. she covenanted to take no pro- 
ceedings for alimony, does not prevent 
the ot. under Dlvoroe & Matrimonial 
Causes Act, 1857, from entertaining 
an application for alimony. — X. v. X., 
[1983] 2 W. W. R. 413; 41 Mon. L. K. 
209.— CAN. 


PART XI. SECT, 7, SUB-SECT. 2.— B. 

ax. Jurisdiction of court — 

Bench Act. a, 22 .]— Davts v, Davis. 
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[1926] 1 W. W. R. 942 ; 20 Sask. L. R. 
543.— CAN. 


2102 li. .y-Held: a 

covenant by the wife that she would 
nob “ molest, disturb or annoy ’* her 
husband was not broken by her taking 
the children to England without her 
hiisband's knowledge or consent, there- 
by depriving him of his right of access 
given by the deed of separation, since 
such removal had been effected in 
order to protect the wife & chlJdrcn 
from the Importunity & nrobaWe 
violence of the husband. If there had 
been a breach, such breach was no 
defence to an action by the wife for 
arrears of mtdntonuEice of the children, 
the husband’s remedy being a counter- 
claim for damages.— W illiams v. 
Williams, [1933] N. Z. L. B. 94; 
a, L. R. 592 .— N.Z. 


2^02 lii. -Breach of condition — As 

to access to child — Reply aUeging hus- 
band's bad character.]—- A separation 
fti3rr00iii6iit provldod tdii0 wil© 

should be given the custody of the son, 
but that his father should be allowed 
to see him with reasonable frequency 
& should be consulted as to, A satisfied 
with, his up-bringing. To an action 
by the wife under the agreement for 
overdue instalments breach of the 
condition as to the son wfw pleaded ; — 
Heid : 8 reply allegii^ the hiMband*s 



Cases S106—22S8a. English and Empibb Digest Supplement. 


2106. Add. Annotcdums :^A8 io (1) Retd. Hymazx 
V. Hyman, [1929] A. C. 601. Gemmllu* Retd. 
Harmer v. Armstrong, [1934] Oh. 66. 

2111. Add. Annotation : — Retd. H. v. H., [1928] 
P. 206. 

2144. Add. Annotations : — Retd. Hyman v. Hyman, 

[1929] A. C. 601 ; Fender Mildmay, [1937J 
3 All E. H, 402. 

2t5t. Add* Annotations .•—Retd. Hyman v. Hyman, 

[1929] A. C. 601 ; Kirk v. Eustace, [1937] 
1 K. H. 27S. 

2158. Add. Annotation^: — Retd. Tvii‘k v. Eustace, 
[1937] 1 K. B. 278. 

2164. Ad4. Annotation: — Retd. Kirk v. Eustace, 
[1937] 1 K. B. 278. 

2174* Add. Annotations: — Consd. MelviU v. Melvill 
& Woodward, [1930] P. 169. Retd. Bos- 
worthick v. Bosworthick, [1927] P. 64 ; 
H3rman v. Hyman, [1929] A. 0. 601 ; Brown 
V. Brown, [1936] 2 AU E. R. 1616. 

2176. Add. Annotations : — Retd. Boswortluqk v. 


Bosworthick, [1927 ] P. 64 j Hyman v. , 
Hughes V. Hughes (1928), 139 L. T. 416* 

2177. Add. Annotations Ootisd. Bosworthick v. 
Bosworthick /1926). 136 h. T- 211, Apld, 
May V. Msj, [1929] 2 K, B. 386. Retd. 
Hyman v. Hyman, Hughes v, Hughes (1928), 
139 L. T. 416 ; Cooper v. Cooper A Ford 
(1932), 48 T. L. B, 276. 

8178a. -.] — On a husband’s 

petition for the cancellation of a post-nuptial 
settlement, after decree absolute of divorce 
granted on the ground of her adultery subse- 
quent to the date of the settlement, the 
registrar’s order extinguishing resp.’s interest 
in the settlement was varied by the amount 
payable thereunder being reduced & by a 
limitation dum sola et casta. — Ooopsjr v. 
Cooper Ss. Ford, [1932] P, 76 ; 101 L. J. P. 
28 ; 147 L. T. 10 ; 48 T. L. B. 276 ; 76 Sol. 
Jo. 249. 

2179. Add. Annotation : — Consd. Hyman v, Hyman, 
[1929] A. C. 601. 


Part XII.— Legal Proceedings 


SeCf now^ Law Reform (Married Women 
& Tortfeasors) Act, 1935 (c. 30), s. 1. 

2184. Add. Annotation : — Refd. GottUflfe v. Edel- 
ston, [1930] 2 K. B. 378. 

2189a. .] — Practice Note, [1926] 

W. N. 8. 

2199. Add. Annotation : — Refd. Bodrlques v. Bake- 
weU & Salmon, [1934] 1 K. B. 668, 

2210. Add. Annotation : — Consd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

2212. Add. Annotation : — ^Refd. GottHffe v. 

Edelston, [1930] 2 K. B. 378, 


2213. Add. Annotation Consd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

2223a. -- — Power to amend — Woman in 

fact widow.] — Deft, was sued, judgment was 
obtained against her, as Mrs. A., a married 
woman, the judgment being in the form 
settled in Sooit v. Motley. In fact, deft, was 
not Mrs. A. or a married woman, but was 
Mrs. W., a widow, she having kept back 
from, & actively misrepresented to, the ct. 
her real name <fe status. On the real facts 
being ascertained pltf. applied by summons 


bad character was no excuse for a 
breach of the condition. — McLennan 
V. McLennan, [1925] 3 L. L. R, ; 
[1926] S. C. R. 279 ; ajfg.. [1926] 1 
D. L. R. 277 ; 67 N. S. R. 480.— CAN, 

2103 i. Far arrears of annuity .} — 
Baiu>ow V. Babi^OW (1927), 80 W. A. 
L. R. 8.— AUS. 

»y. For agreed sum far maintenance — 
Covenant not to stie.J — By a separation 
agreement It was provided, inter alia^ 
that the husband would pay the wife 
fil60 for her maintenance & support ; 
that the wife would keep the husband 
Indemnided a^inst her debts ; that 
the wife would not oommence pro- 
oeedingB for maintenance against the 
huBbaud, & that she would not molest 
hlni. Custody of, & the duty of 
maintaining, two children of the 
marriage were conferred on the wife. 
The husband did not pay the £160 
mentioned ; the wife sued for this 
sum Held ; the wife was entitled 
to reoover.-^MEZSUNS v. Mbzzinb. 
[19271 8. A. S. R. 16T.— AUS. 

BZ. .) — Bakbweix V. Bakb- 

WELL (1927), 38 8. R. N. S. W. 94 ; 
43 N. S. W. W. N. 45.— AUS. 

PART XI. SECT. 7, SUB^SECT. 

sa. Claim for— Whether claim for 
alimony can he joined .} — A oialm for 
spociho performance of a separation 
agreement is inconsistent with ^ claim 
for alimony & so long aa the former 
claim stands it Is a bar uo the obtaining 
alimony pendente tiie or Interim costs. — 
Henke v. HENESt4i92S|j l P. L. R. 
1090; [1928) 1 W.W.R.W; 22 Sask. 
L. R. 267.--CAN. 


PART XI. SECT. 8. 

2166 lii. .] — A separa- 

tion agreement may have as a secondary 
object the effecting of a permanent 
settlement of property, but unless a 
separation agreement clearly indicates 
such purpose the general rule, that the 

X jement Is no longer enforceable 
r resumption of cohabitation, 
should be applied. — National Trust 
C o., Ltd. v. Bell, [19263 4 D. L. R, 
1029 ; [19261 3 W. W. R. 712.— CAN. 


sb. AgreemerU for — Failure of con- 
sideraHon,] — Wakabuk v. Wakabuk 
(A lta.), [1926) 1 D. L. R. 493.— CAN. 

sf. Power of court to set aside deed .) — 
H. & W. had entered into a private 
deed of separation. H, now sued for 
nn order setting It aside. He desired 
to resume matrimonial relations with 
W. & could pi'ovlde her with a home. 
There were ho grounds lor a judicial 
separation 3c there were no longer any 
groimds for a private separation. W. 
was in breach of the deed, &; was in 
default in the action : — Beldr : it was 
competent for the ot. to set aside a 
private deed of separation, & by grant- 
ing the relief sought the ot. would be 
encouraging the parties to resume their 
married life. — O ram v, Oram (1936), 
N. L, R. 287.— S. AF. 


PART XL SECT. 9. 

P Good reason for variation — 

Onus of proof .] — A husband k. wife 
having entered mto a separation agree- 
ment under wnloh the custody of their 
two eldest children were given to the 
father 8c that of the youngeat child to 
the mother, & jprovirion was made for 
access of both parents to all the 


children, the mother subseonently 
launched a petition to obtain the 
custody & control of the eldest boy, 
the second ohUd had been accidentally 
drowned in the meantime : — Held : 
the mother had failed to show any 
good reason why the ot. should inter- 
fere with the arrangement made by the 
separation agreement. — Bruin v. 
Bruin (B. C.), [1929 1 4 D. L. R. 802; 
2 W. W. R. 218.— CAN. 

PART XII. SECT. 1, SUB-SECT. 1.— A. 

e (p. 249) 1. .) — In an action 

by a purchaser for speoifle performanoo 
of an agreement for the sale of land, 
a motion by deft.'s wife to be added aa 
deft, on tho ground that, under Dower 
Act. R. 8. A. 1922 (o. 135). she had an 
interest In the property, was refused.— 
Sampson v. Thomas, (1925) l W. W. R- 
1018.— CAN. 


ART XII. SECT. 1, SUB-SECT. 1.— 
F. (a). 

2881 Jli. .)— Under K. B. Rule 

56 an order for payment may be 
stained by a Judgment creditor 
fainst a married woman. — B ishop y. 
LACK. [1926] 8 W. W. R. 679.— CAN. 

0 1, .i-^Defts. who were l^usbond 

; wife, signed a pronalssory note pay- 
61e to plu. on demand. Upon demult 
sing made in payment, plti, obtamed 
idgment ag^nst defte. m tne county 
)urt of victoria. The Judgment 
ratost R, wae aga^t her perso^ 
a nullity. 

mAHOBSb. V. R4?SS, [19291 N. 36- K. 
iB.-— BfX# 

0 — SiLLIKEll V. 

931) 4 D. L. R. 326.— UAN* 
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to tiio master asking that the itidgment 
should be altered to a personal Judgment 
against deft, as Mrs. W., a widow ifeld .* 
there was no jurisdiction to amend the Judg- 
ment either under the slip rule or under the 
inherent Jurisdiction of the ot. inasmuch as 
the judgment had been intentionally given 
in the form it was. — M acCarthy v . Agabo* 
riD33] 2 K. B. 417; 102 L. J. K. B. 763; 149 
L. T. 696, 0. A. 

2225* Add* Annotations : — Consd. MaoOarthy v. 
Agard, [1933] 2 K. B. 417. Reid. Townshend 
V. Child (1032), 48 T. L. R. 676. 

2288« Add. Annotation : — ^Hefd. Townshend v. 
Child (1932), 48 T. L. R. 576, 

2245. Add, Annotation : — Reid. Gottliffe v. 

Edelston, [1980] 2 K. B. 378. 

2240. Add. Annotation : — As to (2) Gonsd. Green v. 
Weatherill, [1929] 2 Oh. 213. 

2282. Add. Annotation : — ^Refd, Gottliffe v. 

Edelston, [1930] 2 K. B. 378. 

2286. Add. Annotation .••—Reid. Gottliffe v. 

Edelston, [1930] 2 K. B. 378. 

2287a. Action for libel by wife against husband — 
Wife In business.] — R austoni?. Ralston, No. 
2293a, post. 

2200. Add. Annotation : — Refd. Gottliffe v. 

Edelston, [1930] 2 K. B. 378. 

2291a. Claim by husband against wife — Inter- 
pleader proceedings.] — A wife deposited cer- 
i^ain furniture & other goods with ware- 
housemen for safe storage. Her husband 
claimed that the furniture & other goods 
w'ere his property, A issued a writ in detinue 
against the warehousemen claiming the 


delivery up of the goods. The wife also 
claimed the goods as being her property. 
The warehousemen disclaimed any interest 
in the goods except for storage charges, 
took out an mterphjader summons m the 
action, making the wife the claimant. An 
order was made by a master directing the 
trial of an issue in the King’s Bench Division 
to determine whether the goods were the 
property of the husband or the wife, & 
directing that in that issue the husband was 
to be j>ltf. the wife was to bo deft. The 
judge m chambers affirmed the order. Upon 
an appeal by the wife on the gi'ound that such 
an order could not be made as between a 
husband & a wife: — Held : the inWpleader 
issue which was directed was not an action 
by the husband against the wife but a pro- 
ceeding in the action by the husband against 
the warehousemen, & the order for inter- 
pleader was necessary in order to give relief 
to the warehousemen, who had two claimants 
making claims against them in respect of the 
property, & there was jurisdiction under 
R. 8. C., Ord. LVII, r. 7, to make the order 
directing an interpleader issue to be tried, & 
the husband was properly directed to b(‘ in 
the position of pltf. in the issue, Si the wife 
in the position of deft., because the deposit 
of the property with the warehousemen had 
been made by tlie wife, & the husband had 
to make out his case. — Dk La Rue v. Heiinij, 
Peron & Stockwell, Ltd., [193G] 2 K. B. 
104 ; [1930] 2 AU E. R. 411 ; 105 L. J. K. B. 
430; 154L. T. 713; 62 T. L. K. 499, C. A. 

2292. Add. Annotation : — Consd. GottUffe v. 

Edelston, [1930] 2 K. B. 378. 


PART XU. SECT. 1, SUB-SECT. 1.— I. 

sc. Liability of husband — Participat- 
ing in litigation.] — In an action by a 
married woman against a third party : 
— Held : notwithstanding Married 
Women’s Property (Scotland) Act, 
1920 (c. 64)» s. 3 (1), pursuer’s husband, 
in respect that he had actively 
participated In the lltiffation, fell to be 
made Jointly & severally liable in 
exnensos along with his wife. — 
M’Millan V. MackiNiay, [1926] S. C. 
678.— SCOT. 

PART XII. SECT. 1, SUB-SECT. 2.— A- 

e 1. Interference with bmineds 

‘•arried on by toife.] — Pltf., a married 
woman, carried on biisiness os an hotel- 
keeper, & owned the chattels in the 
hotel. Deft., her husband, Interfered 
with pltf. In her business by taking 
the receipts, giving orders to servants, 
8c maltreating pltf. An Injunction 
was granted restraining deft, from 
Interfering In the business or with the 
servants or agents, or removing any 
of pltf. ’s chattels.— DoNNKiiLY v. Don- 
NEIXY (1885), 9 O. II. 673.— can. 

e ii . .} — ^The effect of sects. 10 & 

11 of Married Women’s Property Act, 
R. S. M., 1913, is that, other than on 
action for tort, all olvil remedies are 
^eh to a husband against his wife, 
"eged that deft., his wife, had 
lly broken open a trunk 8c taken 

m a sum of oinrenoy belonging 

to him, SC that she had deposited a 
certain amount thereof to her credit 
under an assumed name in the 
office savings bank at Winnipeg, 
the money remained, & that she had 
refused on demand to transfer or 
return it to him. He prayed that the 
money be declared his property, for an 
Injunction restralnixig nor from wlth^ 
drawing It, 8c for an order that the 
money he paid to him or that she r* 

„ jhereior to his order nHt™ - 

pltf. was not suing for a tort but to 


have It declared that the money was 
bis & for enforcement of his title 
thereto. The appeal was allowed, the 
injunction was made permanent, & 
pltf. was declared to be entitled to the 
money. — SifiiiEpowicz v. Seredowioz, 
[19341 1 W, W. R. 665 ; 3 D. L. R. 47; 
42 Man. L, R. 35.— CAN. 

sd. Action for breach of trust .] — 
Held : under the Married Women’s 
Property Act, 1890, a husband can 
maintain an action against his wife for 
breach of trust, & In cases whore 
another person is sued With the wife, 
& that person sets up a claim to 
portion of the property, the right of 
action given by sect. 21 of that Act Is 
not an exclusive remedy. — Anhaeub- 
9ER V. AnHAEUSSER & ROTH (1930), 
S. R. (Q.) 55,-^AUS. 

sf . Proceedings for possession order — 
Husband^s house in possession of wife.] 
—A husband oonnot obtain a possession 
order against his wife for his house in 
which she continues to reside after 
separation unless he provides another 
home for her. — M cLeod t?. McLeod, 
119351 2 D. L. R. 648 ; reesd. sub norn. 
M. V. M., [1935] 8 D. L. R. 551 ; O. R. 
329.— CAN. 


PART XII. SECT. 1, SUB-SECT. 2.— B. 

2292 1. Action by wife against husband 
— For negliyeftce.] — ^Pltf., a married 
woman, brought this action against 
her husband & aiiother for uegUgeuce 
in the operation of a motor vehicle 
driven by her husband, in which she 
was a passenger, whereby she was 
injured, 8c she claimed damages for 
her injury. The statement of claim 
contained no allegation of any express 
or implied contract : — Held : the 
action was for a tort within Married 
Women’s Property Act. 1926, s. 8. 
8c was not maintainable agaffist pltf. a 
husband.— GoiiDMAN e. Goldma^, 
[1028] a D. L. R. 152; 61 O. h. R. 
687,-M3AN, 


2292 ii. .] — A wife, who 

was being driven by her husband In his 
motor car, was injured in a collision 
between the motor car & a motor lorry. 
She broiight an action of damages 
against the owner of the lorry 8c 
against her husband : — Held : the 
action against the husband was incom- 
petent, in respect that (a) at common 
law the relationship existing between 
husband & wife is of so intimate a 
oharacitor that it is against public 
policy that the one should have a 
right Of action against the other in 
consequence of a wrong done, 8c 
(b) Married Women’s Property (Scot- 
land) Act, 1920, has not altered the 
law in this respect. — Harper v. 
Harper, 11929] S. C. (Ct. of Sens.) 
220.— SCOT. 

2292 ill. .] — CoiJPLAND V. 

MARh. [1931] O. R. 707. -CAN. 


2292 iv. Af arried Wome7i’s Act, 

R.S. 4. 1922, 8. 2.] — Married Womon’s 
Act, R. S. A. 1922, c. 214, s. 2. which 
proHdes, inter alia, that a inarrhMl 
woman shall be capable of suing & 
being sued in any form of action if 
she were an unmarried woman cannot 
be rolled on to stipport an tiction in 
tort by a wife against her husband. 

Semble : the Act, if, and so fur as, 
it purports to enable a wife to sue ber 
husband in tort, is infra ‘inres th(> Tro- 
vince as being legislation ni relation to 
a “civil right.”— H ill v. Hill, 11928] 

4 D. lx. R. 161 ; [19281 3 W. W. Tt. 

1, '^73: affd., [1929] 2 l>. L. B. /35; 
2 W. W. 11. 41; 2t Alia. L. R. 105. 
—CAN. 


sp. Action by wife agamat husband — 
To set aside fraudulent conveyance . \ — 
Pltf., who bad obtained a Jiidgment 
fur alimony & costs, sued on behalf ot 
herfiC'lf 8c all other creditors of he ’ 
husband to sot aside, as fraudulent 8c 
void under the I’raudulent Oonveyauooa 
Act, R. S. B, O., 1924, a prior ooh- 
veyanoe made by him to his daughter : 


19 
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2298a. '*>-“(1) Pitt married deft. 

1898. In 1899 the parties separated tmder 
a deed of separation thenceforward lived 
apart. By the deed of separation deft, 
covenanted to pay an annuity to pltf., & 
the deed aJso contained a covenant for 
further assiirance. After the separation 
pl^. set up in business as a garage pro- 

g rietor, A she subsequently converi^d this 
Usinese into a private limited co. in which 
she held the majority of the shares & also 
was the chairman & managing director. In 
1929 she saw in a churchyard near her 
husband's residence a tombstone on which 
was the following inscription ; “In loving 
memory of Jennie the dearly beloved wife of 
W. B. Crawshay Ralston of the Bungalow, 
Valley. Died 20th May, 1916.*' Deft, was 
the W. R. Crawshay Ralston mentioned in 
. the inscription & he had caused the inscrip- 
tion to be made. Pltf. brought an action 
against her husband for libel also for a 
declaration that she was the lawful wife of 
deft. : — jffeld : though the inscription was 
capable of a defamatory meaning, pltf., by 
reason of Married Women’s Property Act, 
1882 (c. 76), s. 12, could not sue her husband 
on it, the action being for a tort & not for 
the protection & security of her separate 
property. 

(2) If there were any doubt as to the 
validity of the marriage, in my opinion, an 
action at law in the K. B. Div. of the High 
Ot. is not the proper proceeding in which to 
have that matter determined. I think it 
would be necessary, if there were any doubt 


as to the validity^bf the ma^riage^ ik> take 
proceedings tlndea^ the Legitimacy Deolara* 
tion Act, 1858 (c, 93) (MACNAtrojams, J.).-^ 
Ralston v. RiisroN, £193^ 2 K. B. 238 ; 
99 L. J. K. B. 286 ; 142 L. T. 487. 

2294. Add. Annotofion ; — Ccnsd. EaI-ston v. 
Ralston, [1930] 2 K. B. 288. 

2294a. For negligence— lolury sustained 

before marriage.] — Although by Married 
Women’s Property Act, 1882 (c. 76), s. 12, a 
married woman has the same civil remedies 
for the protection & security of her own 
separate property as if it belonged to her as 
a feme sole, & by sect. 24 “ property ** 
includes a thing in action, nevertheless a 
right of action for a pure tort wMch accrued 
before the marriage of the parties is not a 
thing in action within sect. 24, d? conse- 
quently such right is not part of the wife’s 
separate property. 

An unmarried woman sustained injuries 
through a man’s negligent driving, & issued 
a writ against him claiming damages in 
respect thereof. Before the trial of the 
action she married him : — Held : her right 
of action was not such a thing in action ^ 
would become her separate property withiu 
the meaning of tbe Act, but was barred by 
the general disability of husband & wife to 
sue each other for a tort. — Gottlifpb v. 
Edblston, [1930] 2 K. B. 378 ; 99 L. J. 
K. B. 647 ; 143 L. T. 695 ; 46 T. L. R. 544 ; 
74 Sol. Jo. 567. 

2310. Add. Annotations : — Consd. Ralston v. 

Ralston, [1930] 2 K. B. 238. Refd. Gottliffe 
V. Edelston, [1930] 2 K. B. 378. 


Part XI M. — Matrimonial Causes. 

2317. Add, Annotations: — A « (2) Apld. Cavendish 2321. Add. Annotations: — Consd. H. v, H., [1928] 

V. Cavendish, [1926] P, 10, Dlstd. Elliott v. P. 206. Retd. A.-G. for Alberta v. Cook. 

Albert, [1934] 1 K. B. 660. [1926] A. C. 444; Raeburn v. Raeburn (1928), 

2318. Add. Annotation : — Refd. Rugg-Gunn v. 138 L, T. 672. 

Rugg-Gunn & Archer, [1931] P. 147. 


— Held : action was one upon 

the statute & not one of tort within 
Married Women's Property Act, R. S. 
B. C., 1924.— Fuhb V. Fuhr. [1936] 
2 W. W. R. 237 ; 50 B. C. R. 438 — 
CAN. 

PART XII. SECT. 1, SUB-SECT. 2.— D. 

sd. Jurisdiction to decide on orioinaiing 
notice — Right to direct an issue ,] — 
Foster v, Foster, [1928] 8 W. W. R. 
673.— CAN. 

PART XIII. SECT. 1, SUB-SECT, 1. 

m I. .] — A JudfiTO of 

the Supreme Ct., sitting in his ordinary 
capacity, has no Junediotion to inter- 
fere with decrees pronounced by the 
ot. as a ot. for diroroe Sc matrimonial 
causes under Matiimonial Causes Act, 
1857 (o. 86). — ClAMAJxf V. Claman 

(1925), 85 B. 0. B. 187.— CAN. 

mli. .] — The Supreme 

Ct. of British Columbia has jurtsdiotion 
to entertain a petition for divorce 
between persons domiciled iu that 
Colony & in respect of matrimonial 
offences alleged to have been oom- 
mltted therein. — Watts & A.-G. for 
British Columbia v. Watts, [1908] 
A. O. 573, P. C.— CAN. 

q — The parties 

went through a form of marriage in 
Nova Scotia. In an action for declara- 
tion of nullity based on absence of 
consent & fraud j — Beid : the Supreme 


Ot. of Ontario bad no jurisdiction to 
entertain the action, 8c would have 
had none even if the marriage had been 
an Ontario marriage. The jurlsdlcUon 
of the Ecclesiastical Ots. In England 
has not been conferred upon the 
Supreme Ot. of Ontario. — Vamvakiuts 
V. IClRKOFF, [19301 2 B. L. R. 877 ; 
64 O. L, R. 686.“^AN. 

q li, Adultery before 

Divorce Act, 1980, in force ,] — Divorce 
Act, 1930, is retroactive & confers 
on the Supreme Ct. of Ontario jurls- 
diotion to dissolve a marriage if pltf. 
can establish an act of adultery on 
the part of deft, at any time after the 
celebration of the marriage even 
though the act of adultery occurred 
before the Divorce Act came Into 
force. — Upper v. Upper, [1933] O. It* 
1 ; 1 D, L. R. 244.— CAN. 

qj. High Court ^Borribau — 

To hear matrimonied suits between 
Jews .] — The High Ot, of Bombay has 
jurlsdiottou to entertain a suit arising 
out of matrimonial disputes between 
Jews, in deciding such disputes, the 
Jewish law must be applied “ with such 
adaptations to the circumstances of the 
oaee as Justice may regulre.** — Ben- 
jamin tj, Benjamin (1925), I. L. R. 
50 Bom, 369.— IND. 

a il. Droce^ings for nullity — 

Under ChHstitm Marriage Act^ 1872,1 — 
A suit tor a declaration that a marriage 
is null Sc void under Christian Harriage 

20 


Act, 1872, s. 4, because it was not 
solemnised in accordance with the rules, 
rites & ceremonies of the Church must 
be instituted in the appropriate subordi- 
nate civil ct. & cannot be entertained 
by the High Ct. direct. — Titli alias 
Tereza v, Jones (1933), I. L. R. 5G 
AU. 428.— IND. 

ai, Court of Appeal — British 

Columbia.] — The Ct. of Appeal has no 
jurisdiction to entertain appeals In 
divorce Sc matrimonial causes. — Ttt- 
LEB V. Jamieson, [1935] 3 W. W. R. 
610 ; 4 D. L. R. 705 ; 50 B. G. R. 263. 
—CAN. 


PART XIII. SECT. 1, SUB-SECT. 8. 

2820 I. Practice of Ecclesiastical 
Courts foUowcd — Proc^inos in fornid 
pauperis in Manitoba .} — CoUMUDau v, 
CoLBEino’' (Man.), [19261 2 D. L. R. 
896 : ,.926] 1 W. W. R. 867.— CAN. - 
•a. Rule inconsistent with Di/corce 
MatrimenUd Causes Act, 1857 — Vali 
d%.]— The fact that K. B, Rule 598 
diners from sect. 28 of Divorce & 
Matrimonial Causes Act, 1867, docs 
not render the rule invalid. Said 
sect. 28 deals wholly with ndes of 
practice Sc procedure, & even if they 
were over effective in Saskatchewan 
they, as the result of sect. 1 2 of King s 
Bench Act, 193p, have been super- 
seded by K. B. Rule 698 .— May V. 
May Sc MoKiniat, [1934] 8 W. W* R* 
471.— CAN* 
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. M0* Ann^iuUon : — Refd, Dodworth v* Dale, 
{19863 2 AH U. B* 440. 

, No. 6069a, pod, 
DlK^ngvdihed lErom other grounds tor 
imddilllllig nmnlage.] — A decree atmuHing a 
suuriage on the ground of impotence is a 
judgment in tern altering the status of the 
paries, k can he pronounced only by the ct. 
of their domicil. A decree annulling a 


xi-j 


which €iH the date of the decree was voidable 
only & not void. In substance it is a decree ' 
for the dissolution of that marriage, & is 
thus distinguished from decrees annulling 
marriages for illegality or informality. — 
iNVHKCnYBB (OTHERWISE TRIPP) V, INVER- 
CLYDE, [1931] P. 29 ; 100 L. J. P. 16 ; 144 
L. T. 212 ; 95 J. P. 73 ; 47 T. L. R. 140 ; 29 
L. G. E. 363. 

Annotaii(m> -Reid, White (otherwise Bennett) v. White, 
[19371 P. 111. 

2381 ♦ Add, Annotation: — Reid, Inverclyde v, 
Inverclyde, [1931] P, 29. 

2334, Add. Annotations : — ^Reld. Salveaen (or von 
Liorang) v, Austrian Property Administrator, 
[1927] A. C, 641 ; Inverclyde v. Inverclyde, 
[1931] P. 29 ; Newbould v. A.-G., [1931] P. 75 ; 
Dodworth v. Dale, [1936] 2 All E. R. 440. 

2340. Add. Annotations : — Refd. Intract v. Intract 
(otherwise Jacobs), [1933] P. 199 ; Dod- 
worth V. Dale, [1936] 2 AU E. R. 440. 

2842a. Repudiation of marriage by other 

party.] — In a suit for nullity of marriage on 
the ground of incapacity to consummate 
it the ct. granted a decree to a petitioner who 
was the incapable spouse, finding as a fact 
that the other spouse had repudiated the 
marriage contract, but expressly refrained 
from deciding that there is jurisdiction to 
entertain such a suit at the instance of an 
incapable petitioner in the absence of 
repudiation of the contract by the other 
spouse. — Davies (otherwise Mason) v. 
Davies, [1935] P. 68 ; 104 L. J. P, 9 ; 152 
L. T. 264 ; 61 T. L. R. 151 ;78 Sol. Jo. 878. 

2846. Add, Annotation: — FoUd. H. v. H. (other- 
wise N.) (1929), 45 T. L. R. 618. 


I 2345a. — .] — ^Where the ct. finds in n 

for nullity of marriage that both the 
to the ceremony of marriage are impotc^b, 
each being incapable as regards the oth^» 
a decree nisi may be grants to each of we 
parties & either may apply in due course for 
a decree absolute. — H. v, H. (otherwise N.) 
(1929), 08 L. J. P. 165 ; 46 T. L. B. 618. 

2350. Add. Annotation : — Apld. Snowman v* Snow- 
man, [1934] P. 186. 

2351a. Miscarriage resulting from 

i fecundation ab extra,]-~Where in a woman’s 
suit for nullity of marriage on the ground of 
the man’s incapacity it was established that 
there had only been imperfect intercourse, as 
a result of which fecundation ah extra took 
place on two occasions & miscarriages 
followed, & the woman stiU remained yirgo 
intacta^ the ct. pronounced a decree nisi of 
nullity. — Snowman (otherwise Benbinger) 

V, Snowman, [1934] P. 186 ; 103 L. J. P. 87 ; 
161 L. T. 180 ; 50 T. L. R. 445. 

2369. Eor “ Dicisinson v. Dickinson ” read 
“ Dickinson ' v. Dickinson (otherwise 
Phillips).” 

2370. Add. Annotation : — Refd. Newbould v. A.-G., 
[1931] P. 76. 

2877. For “ B. v. B.” read “ B. (otherwise H.) 
V. B.” 

2381. Add. Annotations :—'Rotd. Inverclyde v. 
Inverclyde. [1931] P. 29 ; Intract v. Intract 
(otherwise Jacobs), [1033] P. 190. 

2382. Add. Annotation: — As to (1) Refd. Dod- 
worth r. Dale, [1986] 2 All E. R. 440. 

2388. Add. Annotation : — Consd. Intraci v. Intract 
(otherwise Jacobs), [1933] P. 190. 

2384a. .] — During three years’ cohabitation 

following a ceremony of marriage the man 
made no attempt to consummate the mar- 
riage, & in fact it was never consummated. 
The ct. granted the woman on her petition 
a decree nisi of nullity, acting on the presump- 
tion of law that resp. was incapable. — Kay 
(otherwise Gunson) . V. Kay (1934), 162 
L. T. 204 ; 51 T. L. B. 152 ; 78 Sol. Jo. 899. 
2405. Add, Annotation : — Consd. Intract v. Intract 
(otherwise Jacobs), [1933] P. 190. 


PART Xin. sect. 3, SUB-SECT. 1. 

p i. .] — The fact that, at the 

time of her marriage, a wife has Uvliitf 
a child born as a conBOUtienoe of Ulloit 
intercoTirs© with another man, of which 
intercourse her husband had no know- 
ledge, does not entitle the latter to have 
the marriage set aside. — Standee v. 
Standee, 11929] App. D. 349. — S. AF. 

PART Xni. SECT. 3, SUB-SECT. 2.— A. 

2829 V. .] — The law of Ontario 

as to annulment of marriage is the law 
of England as of July 15, 1870, 
modlhed by provincial law. Relief 
for persistent refusal of intercourse can 
only be given where on inference of 
Impotence can be drawn.-“-BETHBLL jr. 
Bethell, [19321 0. R. 300 ; 2 D, L. R. 
663.— CAN. 

2829 Vi, — 3— Dawson v. Dawson, 
[1937] 3 W. W. R. 8.~~OAJSI 

PART Xin. SECT. 3, SUB-SECT. 2.— 
B. 

3 J, — .] — A decree for nullity of 
marriage cannot according to the 

prlS& ol the eeol^tloal law M 

admirdstered In the Matrimonial 
be granted to petitioner on the ground 
meirely of petitioner’s own impo^ce ; 
but, if a petitioner can in addition to 


his own Impotenco satisfy the ct. that 
ther(i lias been & is conduct on the 
Ijari of resp. which has destroyed the 
iierum rnairimonium. aa, l)y a genuine 
& (loUborate repudiation of the mar- 
riage contract & its obligations, the 
ct. may ex junta causa grant the relief. — 
McM. v. MoM., McK. v. MoK,, [1U36] 
I. K. 177. -IR. 

PART XIII. SECT. 8, SUB-SECT. 2.— C. 

2346 iil. .] — Where the 

husband was potent & there was no 
structural incapacity on the part oi 
the wife, but the marriage had never 
been consummated owing to the 
opposition of the wife without any 
legitimate reason, the ct. granted a 
decree of nullity of the marriage on the 
grotmd that there was an Invincible 
repugnance on the part of the 
to the act of oonsummation resulting 
in paralysis of the will, whicn was 
consistent only with 
8, V. S. (1926), 29 W. A. L. R. 62.— AUS. 

2366 i. Not mere incapacity of c(.m- 
ception' — Where intercourse 
l^ersistent & wlM refusal to con- 
summate by a wife is fa®, 

groimd for aimulment, 

Ss It is e-rfdenoe of ‘‘to 

condition. If there is capacity to 

21 


(ionsummato, incaptxcity of conception 
is no ground for unnulnient. — TicE c. 
Tice, [1937] 1 D. L. U. 660; O. R. 
233.— CAN. 

PART XIII. SECT. 3, SUB-SECT. 2. - 

D. (b). 

2366 i. Wilfuld' persistent refusal 

—Refusal to be medically examined.]- - 
Wilful (Sc pei-sistent refusal b.v a vvne 
to noiisummate, refusal to subiiut to 

a medical examination, mjse a, n m- 

ferenee of impole.nee entitlmg the hus- 
band to hav c t h(" n I a rri aare tit t n 1 1 lie 1 1 
SSZKEJHEH r. can 

PART XIII. SECT. 3, SUB-SECT. 2. 

D. (e). 

8k. Whether aye a defence..]- The 
iulviinced ago of Um parl-ies is yut ni 
ithclf a bar to tbo aninilment ol a 
marruwo on the w' r' 

-MAKTIK JUKTIN.I l! 37 1 VV W. R. 
9 ;-, • 1 D. L. K. 411 ; () h. Jo. 3-9 , 44 
Man. R. U. 436.- CAN. 
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2412a. Right to be^.] — In a suit of jactitation of 
marriage, resp. begins ; but, semble, peti- 
tioner’s counsel has a right of reply. — G old- 
stone r. ‘G ou^stone (1922), 127 L. T. 32; 
svh nom. Goldstonb v. Smith (otherwise 
Goi:j)8TONE, 38 T. L. R. 408. 

2452a. .] — Mann v. Mann, No. 2496, post. 

2458a. .] — In this suit two questions arose : 

(a) whether a memorandum of agreement 
permitting the wife to live separate- & apart 
was a deed of separation ; (6) whether her 
proposal, after having herself separated from 
her husband ^ signed the agreement, that 
they should set up house together in the 
interests of the children, constituted a sincere 
desire for resumption of cohabitation. For 
petitioner it was submitted that the memo- 
randum of agreement relied upon was not a 
deed of separation, but merely an aOTeement 
for maintenance for a limited period. Even 
if it were a deed of separation, the wife was 
entitled to change her mind, & she had in 
fact shown a sincere desire to live together 
again with her husband," though her motive 
might have been the welfare of the children : 
— Held : the memorandum of agreement was 
a valid & binding & subsisting a^eement 
to live separate & apart. The wife’s pro- 
posal, not being made to restore the con- 
nubial relationship simpliciter, but merely so 
that she her husband & the children should 
set up house together, was not a sincere 
desire that they should live together. 
Petition dismissed, — Lacey v. Lacey (1931), 
146 L. T. 48 ; 95 J. P. 179 ; 47 T. L, R. 577 ; 
76 Sol. Jo. 672 ; 29 L. G. R. 666. 

2477a. ,] — Lynch v. Lynch (1938), 78 Sol. 

Jo. 30. 

2479a. Extravagance of wife.] — (1) Extrava- 
gance of living on the part of a wife aiffecting 
the financial position & prospects of her 
husband may be a matter “ so grave So 


weighty ** within Ymtman v. Feo^man, 
No. 3001, as to render it contrary to the real 
truth of the case to treat the husband as 
guilty of desertidn without reasonable cause, 
therefore may afford a defence to a petition 
for restitution of conju^ rights. 

(2) A husband is not to be taken as having 
deserted his wife without reasonable cause 
because his work in life compels him to live 
away from her. — G. v. G., [1930] P, 72 ; 142 
L. T. 311: 94 J. P. 79 ; 46 T. L. R. 69 ; 
svb nom. (J.-M. v. G.-A, £)., 99 L. J. P. 14 ; 
74 Sol. Jo. 69; subsequent proceediriga^ sub 
nom. Gordon v. Gordon (1981), 76 Sol. Jo. 
139. 


2479b. Husband’s work requiring him to live apart 
from wile.] — G. v. G., No. 2479a, ante. 

2484a. Together with aversion from husband’s 

work & interests.] — R ussbli. (Marchioness 
oE Tavistock) v. Russbtx (Marqxtxs op 
Tavistock) (1935), 80 Sol. Jo. 16. 

2487a. .] — Lacey v. Lacey, No. 246Sa> 

ante. 

2490. Add. Annotations : — As to (2)Con$d. Hyman 
V. Hyman, Hughes v. Hughes, [1929] P. 1. 
Generally^ Refd. Hyman v. Hyman, [1929] 
A. C. 601 ; Russell (Countess) v. Russell 
(Earl), [1935] P. 39. 


2492. Add. Annotation : — Consd. Hyman v. Hyman, 
[1929] A. C. 601. 

2494, Add. Annotation : — As to (1) Refd. Lacey v. 
Lacey (1931), 47 T. L. R. 677. 

2498. Add. Annotations : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416 ; 
Fender r. Mildmay, 11037] 2 All E. R. 102. 

2501. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

2511. Add, Annotation : — Refd. Dewe v. Bewe, 
Snowdon v. Snowdon, [1928] P. 113. 


PART xni. SECT. 3, SUB-SECT. 4. 

st, fVhat miisi bn fjroved .] — Before a 
(lecioe of dissolution of maj'rin^e oau be 
made on the ground sot out iu 
seel. 10 (f) of Bivoroo Sc Matrimonial 
Causes Act. 1928, whieb is as follows : 
“ That resp. is a person of uusound 
mind Si. is iLDllk(‘ly to recover, & haw 
boon oonilnod ns snoh in New Zealand 
in an institution within Mental Be* 
foctives Act, 1911, or in a like institu- 
tion in any ott»er country of the British 
dominions, for a period or periods not 
Joss in the aggregate than seven yearn 
within tlie period of t-eii years irnme- 
dtately pre(j(5ding th<’ tijing of the 
petition.’* IVditionin has to establish 
not merely tliat lesp. is a person of 
unsound mind & is unlikely to recover, 
but also that resp. lias been confinea 
as such in an institution tor the 
required peilod — i.e., conllned as a 
i)oi’Son araictod with unsoundness of 
mind to a degree tha.t w^ari-ant-s the 
making of a eomiuittal order. (Jonse* 
qucntly, it is not permissible under the 
above -quoted pam. (f) to count any 
T>erlod of detention as a voluntary 
boarder in a mental institution which 
resulted In rtdief & temporary cure & 
distibarge merely because the person 
ultimately become a person of so 
unsound a mind as to warrant Sc result 
in committal, or to treat a voluntary 
boarder as having been actually oon- 
llned as a person of unsound mind 
merely because it is established by 
eyidenoe that sucb reap, could have 
been lawfully confined as a person of 
unsound mind.— O. e. G., il936J 


N. Z. L. R. 7r,2 ; O. L, R. 555 ; 12 
N. Z, B, J. 248.- -N. Z. 


PART XIII. SECT. 6, SUB-SECT. 1.— D. 

2435 li, .] — A prior request In 

writing for restitution of couiugal 
rights is not a prerequisite to the bring- 
lug of an aotfon In Soskatohewan for 
restitution of conlugal rights. — 
PoLOvmgoFF V. P 01 .OVNIKOFF, [1930] 
2 W. R. R, 177.--OAN. 


PART XIIl. SECT. 5, SUB-SECT. 1,-^E. 

8452 li. -On a petition for 

restitution of oonjugol rights petitioner 
must satisfy the ot, that he or she has 
a sincere desire for a real restitution 
of those rights & a ooirospondlng 
willingness to render them to the other 
spouse. — Woodlands v. Woodlands 
(1924), 3.^ C. li. R. 446.— -AU8. 

2452 iil. .] — After a husband & 

wife had separated & had been living 
apart, each of them being content to 
„do so, the wife sineerely but unsuo- 
oessfully endeavoured to induce him 
to resume cohabitation. She then 
petitioned for restitution of conjugal 
rights. There was no suggestion of any 
matrimonial offence by either party 
which would bar the restitution 
Held she was entitled to the decree.— 
Walton e. WAin:oN, [19343 3 W, w. R. 
588^ li. K. 79 ; 42 Man. 


part XIIB Sra-SBCT. 1.- 

sd. PetiMoner ffuHy of 
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A suit for restitution of conjugal rights 
lies under Burmese Buddhist law ; but 
a husband wlD not obtain such restitu- 
tion on account of his misconduct, — 
Mathkin Nwte e. Maunu Kha (1929), 
I. L. R. 7 Ran. 461.— IND. 

sa. Defendant in prison .] — The ct. 
has no power to dispense with the 
preliminary order of restitution in 
an action for restitution of conjugal 
rights failing which a divorce on the 
ground of madolous desertion, In 
such an action the mere fact that deft, 
is in prison is no bar to the granting 
of a restitution order. — Aldkkd v. 
Aldrbd, [1929] App. D. 356. — S. AF. 

sg. Agreement to settle differences — 
Not acted upon .] — A memorandum of 
agreement of settlement of matri- 
monial differences signed after the 
ojose of the pleadings in proceedings 
for judicial separation, but not noted 
upon, has no effect. & will not bar 
petitioner from obtaining her remedy 
in proceedings for restitution. — O oldi- 
OUTT V. OOLDIOUTT (1932), 46 B. O. R. 
354.— CAN. 


PART Xni. SECT. 5. SUB-SECT. 1.- 

F, (h), 

sk. Petitioner suffering from venereal 
The foot that a husband Is 
suffering from venereal disease Is no 
bar to an action by him against his 
wife for restitution of oonjngal rights 
failing which a dlvoroe.— Ainbbctry v. 
Ainsbury, I1929J App. D. 109.—' 
S. AF. 



VoL XXvU.— Htisfafukd and Wlfa. Casaa 251Ba— 270te^ 


a518a* — >«—.*] — A husband ^ wile intermaoried 
in Feb* 1Q22, & continued to cohabit until 
July, 1927, when the wile left the husband* 
On Nov. 2, 1927, the wife petitioned for a 
divorce founded upon an act of sodomy 
alleged to have been committed on her by 
the husband in Mar. 1922, & alleged acts 
of cruelty consistinp: of (a) acts of shameless 
uncleanness Sc invitations to repeat them, 
& (b) ordinary acts of cruelty, such as acts 
of ill-temper & abuse. 

At the trial the judge in summing up to 
the jury did not warn the jury against finding 
that the sodomy alleged had been committed 
on the imcorroborated evidence of the wife, 
who was an accomplice ; nor did he clearly 
point out that before it could be held that 
there w^ cruelty as regards the sexual 
malpractices it must be shown that they 
caused danger to life, limb or health, bodily 
or mental, or a reasonable expectation of it. 
The jury’s verdict was that sodomy had been 
committed as alleged ; that the husband had 
been guilty of cruelty of the class (a), & that 
he had not been guilty of cruelty of class (b). 

* The judge then made a decree rM for dis- 
solution of the marriage. On appeal : — 
Held: (1) the judge ou^t to have warned 
the jury that cogent evidence was required 
to overcome the presumption of innocence 
of sodomy, & that they should not convict 
on the A^e’s uncorroborated evidence ; 
(2) the ct. must take notice of the fact that 
there had been condonation of the ofience, 
even though the husband did not plead it ; 
(8) the judge had misdirected the jury by 
saying that the sexual malpractices were 
cruelty in themselves, as there could not be 
legal cruelty without danger to life, limb, or 
health, physical or mental, or reasonable 
apprehension of it ; & (4) instead of directing 
a new trial the ct. should dismiss the wife’s 
petition. 


(5) The wife having on the evidence beeh 
a consenting party to the act of sodomy 
alleged to have been committed it would 
be impossible for her to obtain a decree of 
divorce based solely on that act. 

(6) The rules with regard to condonation 
& connivance as a bar to a decree for divorce 
were well established in the practice of the 
Ecclesiastical Cts. before the Act of 1867. 
In my jud^ent these rules apply to c^es 
in which the ground alleged for divorce is 
sodomy (Greer, L.J.). — Statham v. 8ta- 
THAM, [1929] P. 131 ; 98 L. J. P. 113 ; 140 
L. T. 292 ; 46 T. L. R. 127 ; 72 Sol. Jo. 847, 
0. A. 

Annotation: — As to (1) Consd. I>. B. v. W. B., [1035] P. 80 

2554. Add, Annotation : — Generally, Refd. Rae- 
burn V. Raeburn (1928), 138 L. T. 672. 

2602. Add the following para. : — 

Though there was no suggestion that the 
children had been cruelly or improperly 
treated by the husband, the ct. directed the 
children to romain in the cnistody of the 
mother so long as she maintained & properly 
educated them without expense to her hus- 
band, he to have proper access to them, till 
they should respectively attain fourteen 
years of age. 

2648a. Unnatural offences.] — Statham v. Sta- 
tham, No. 2518a, ante, 

2661. Add, Annotations: — Apld. Statham v, Sta- 
tham, [1929] P. 131. Refd. Rugg-Gunn v. 
Rugg-Gunn & Archer, [1931] P. 14’7. 

2671. Add, AnnoiaiAon W M. J. v. 

W- , U. R. W., [193()J 2 All E. R. 1112. 

2704a. .] — Where the ct. was satisfied 

that a wife had been raped by a man un- 
known, with the result that she gave birth to 
a child, it held that there was no adultery & 
dismissed the husband’s petition for divorce. 
— Cjlarkson V. Clarkson (1930), 143 L. T. 
775 ; 46 T. L. R. 623. 


PART Xin. SECT. 5, SUB-SECT. 2.— 
B. (a). 

2521 i. Question of fact d: degree .] — 
Cruelty Is a matter of degree.-— 
A. V. A.. [1926] 2 D. L. B. 1195 ; [1926] 
2 W. W. R. 164 ; 19 Sask. L. R. 346.— 
CAN. ^ 

2521 li. .] — The qTiostlon whether 

pltf. herein was actually afraid of her 
husband or not held not to affect the 
question whether his conduct araoimted 
to legal cruelty as defined In Russell 
T, Russell, No. 2661. — Desxbrais v. 
Desabrais, [1928] 3 D. L. R. 649 ; 
[1928] 2 W, W. R. 394 ; 22 Bask. L. R. 
417.— CAN* 

2634 1. CtetnukUive effect of acts not 
cruelty per se.]— The acts constituting 
cruelty may be treated as cumulative. 
—A. Vi A., [19261 2 V, L. R. 1195; 
[1926] 2 W. W, R. 164: 19 Saak. 

L. K. 846.— GAN. 

PART Xm. SECT. 6. SUB-SECT. 2.— 
B. (c). 

2660 ix. .] — A course of con* 

duet calculated to break the spirit of 
the sufferer Sc, continued until health 
breaks down* or is likely to break down, 
under the strain, is cruelty. — I ^ufield 
V. BIaufibld (Sask.). [1926] 1 W* W. R. 
169.— CAN. 

Part xiu. sect. 6, sub-sect. 2.— 

B. (h). 

Mg. Spending samings on mielress-^ 
Tming wife ofpreferenmfor - 

Where the oouduot of a husband, in 
oblfid^ hlB wife to earn her own Uving 
while he erpends hi* eamiugd on a 


mistress for whom he openly mdloates 
hia preferonoo, so preys on the wife's 
mind that, to his knowledge, it under- 
mines her health. It constitutes cruelty. 
— JoNioa V. JoNK^ [1925] 2 D. L. R. 
1144; [19261 1 W. W, R. 449: 19 
Bask, L. R. 262 ; 44 Man. L. R. 233.— 
CAN. 


PART Xni. SECT. 6, SUB-SECT. 2.— 
B. (1). 

sh. Husband describing himself on 
crUislment as uridower — Deserting unfe 
ti urino pregnancy, ]— A husband deserted 
his wife on two occasions, on one of 
which she had a baby three months 
old, & on the other when she was about 
to be confined. On joining the army 
in 1916 the husband stated that he was 
a widower, & thereby the wife was 
caused couslderablo pain & anxiety, & 
with difficulty obtained an allowance 
out of his pay as his wife; — Held: 
the husband's conduct amounted to 
cruelty. — Stuart v. Stuart (1926), 
I. L. it. 63 Oslo. 436.— IND. 


PART Xni. SECT. 6, SUB-SECT. 2.— E. 

2683 iii. .1 — Action by a wife 

for judicial separation on the ground of 
cruelty dismissed, where the violence 
complained of did not injmu her healtn 
or give her cause to fear injury thereto, 
& was the result of her conduct with 
another man which she continued 
knowing that it pro’^okod 
CONNOLbEY V. OONNOIAJSV. [19251 2 
W* W, R. 426.— CAN. 

si. Refused Of marital intercourse,]— 
A wife’s refusal of marital intercourse 

23 


is not a justification of legal cruelty. 
Legal cruelty is sufficient CTOund for 
Judicial separation ; desertion is not 
a necessary clement when such cruelty 
is proved. — Gustafson v. Gustafson, 
[1936] 2 W. W. R. 28G.— CAN. 


PART Xni. SECT. 5, SUB-SECT. 8,— A. 


0 i. — Evidence of marriage,] — On 

an indictment for adultery under 
R.S.N.B., 1854, evidence of marriage 
is subject to the same rules as on an 
indictment for bigamy. — R. v. 
Foster, [1935] 1 I). L. It. 252 ; G2 
C. C. C, 263 ; 8 M. 1^, R. 10.— CAN. 


e i. .] — Attempted Intercourse 

does not in law constitute adultery 
unless actual penetration has been 
proved or must be inferred, l)iit com- 
plete penetration is not essential.— 
Anthony v. Anthonv & Cokj)ato 
(1932), 49 N. S. W. W. K. 103.— AUS. 


PART XIII. SECT. 6, SUB-SECT. 8.— 
B. (a). 


2712 I. Single act - “ For purpose 
of mpplying eHdence.y—An act of 
adulterv committed solely for the 
nurpoee of supplying evidence on 
which the spouse of the party so 
committing it may base an action for 
divorce will not entitle pltf. to a decree. 
Although under ordinary oiroum- 
stances the evidence herein wo\ild 
support the inference that adultery 
liad In fact been committed, yet, s uce 
it appeared ulain that said evidence 
was staged ’ by deft, for the purpose 
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Cases BSQii&g Anari 

tlie_ pa^. & thtvefore execution wa« properly I 
leviable as to the future weekly payments , — • 
Aixbn V, Dioby CoLLimcT Co„ Ltd, 

145 L. T, 501 ; 24 B. W. C. 0. 214, C, A, 

3668d. Appeal lies to Court of Appeal.} — 

— An appeal from a decision of a county ct. 
judge on an application for leave to issue 
execution in respect of compensation due to 
an injured workman does not lie to the Div. 
Ct., but to the Gt. of Appeal. — Fowkbs v, 
IjEicestebshirk Colliery & Pipe Co., I/td., 
[1931} 2 K. B. 570; 100 L. J. K. B. 593 ; 
145 h, T. 421 ; 24 B. W. C. 0. 206. 

seese, After commencement of pro- 

ceedings to terminate payment under 1925 
Act, sect. 12.] — In Aug. 1929, a workman 
met with an accident, & was paid full com- 
pensation by his employers. In Apr. 1930, 
an agreement was recorded under which he 
was paid compensation at an agreed rate. 

In July the employers obtained a certificate 
from their doctor that the workman had 
practically recovered from the accident in 
1929, & served upon the workman a notice 
of their intention to terminate the com- 
pensation under 1925 Act, s. 12. The work- 
man did not follow the procedure prescribed 
by that sect., but applied under r. 82 of 
Workmen’s Compensation Buies, 1926, for 
leave to issue execution under the recorded 
agreement. The county ct. judge refused 
the application: — Held: (1) under the re- 
corded agreement a workinan was in the 
position of a judgment creditor, & was 
entitled under r. 82 to apply for leave to 
issue execution, notwithstanding the fact 
that the employers had already commenced 
proceedings under sect, 12 to terminate or 
reduce the weekly payments under the 
recorded agreement ; (2) the employers 

could always apply under r. 82, sub-r. (5), 
for an adjournment of the application to 
enable them to proceed under sect. 11 of the 
Act by way of review ; (3) leave to issue 
execution ought to be allowed, but execution 
ought to be suspended for one month to 
enable the employers to apply for a review ; 

(4) the decision of the question whether 
sect. 12 extended to anything but payments 
made under agreements that are not recorded 
was reserved. — HAY'rER v. Southern By. 
Co., [1931] 2 K. B. 274 ; 100 L. .T. K. B. 378 ; 
144 L. T. 639 ; 23 B. W. 0. C. 389, 0. A. 

Annotatvms : — ^Folld. Wlufleld v. London, Midland &: 
Scottish Hallway (1931), 24 B. W. G. O, 158. Apld. 
Francis i>. liondon Public Omnlbna Co. (1033), 26 B. W. 

C. O. 539. JBefd. Allen v, Blgby OolUery Co. (1931), 145 
L. T. 501. 

3668f« .] — In 1928 a workman 

having met with an an accident his employers 
paid him full compensation of SOs, a week on 
the basis of total incapacity. In Aug. 1930, 
an agreement was recorded under which the 
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payments of 30^. a week were to be eon- 
tinued by the employers. In Jan, 1981, 
the employers^ following the procedure pre- 
scribed by sect, 12 , served upon the workman 
a notice, in accordance with a oertidcate of a 
medical practitioner which stated that the 
workman had partially recovered, that they 
would from & a^r the expiration of ten days 
therefrom reduce the weekly payment of 
30s. under the recorded agreement to 1 Is. Id. 
The workman did not follow the procedure 
open to him under the proviso to sect. 12 (3), 
but applied to the re^trar under r. 82 of 
Workmen’s Compensation Rules, 1926, for 
leave to issue execution under the recorded 
agreement. The matter was referred by the 
registrar to the judge, who held that the 
workman was entitled to leave to issue 
execution unless^ the employers applied for 
a review. On appeal by the employers : — 
Held : leave to issue execution ought to be 
granted* as the certificate of the employers’ 
doctor, on which they relied as a ground for 
ending the compensation, was not final & 
conclusive, & did not establish partial 
incapacity, Sc therefore they were in default 
in making weekly payments under the 
recorded agreement within the meaning of 
r. 82, sub-r. (1) ; but the execution must be 
suspended in order to give the employers an 
opportunity to apply for a review under 
sect. 11 of the Act. — Winfield v, London, 
Midland Sc Scottish Railway, [1931] 2 
K. B. 284 ; 100 L. J, K, B. 463 ; 145 L. T. 
242 ; 24 B. W. C. C. 158, C. A. 

Annotation :~~Gotton v, Lutton (1931), 24 B. W, C. C. 179. 

,] — An employer, after 

""serving notice under 1925 Act, s. 12, stopped 
the weekly payments of compensation paid 
to an injured workman under a recorded 
memorandum of agreement. The workman 
obtained leave under r. 82 to issue execution 
against the goods of the employer. The 
employer appealed to the Div. Ct. : — Held : 
the appeal could not succeed in view of the 
decision of the Ct. of Appeal in Winfield v. 
London, Midland <Sc Scottish Railway Co., 
No. 3668f. 

Qu. : whether an appeal did not properly 
lay to the Ct. of Appeal instead of to the 
Div. Ct. — Cotton v, Lutton (1931), 24 
B. W. C. C. 179. 

3668h. .] — A workman in receipt 

of compensation for total incapacity entered 
into an agreement with his employer whereby 
the employer agreed to continue to make a 
weekly payment until the same should be 
ended, diminished, increased or redeemed in 
accordance with the provisions of the Act. 
A memorandum of this agreement was 
recorded in the county ct. Six months later 
the employers having purported to carry 
out the provisions of sect. 12 stopped the 


PART XIV. SECT. 17. SUB-SECT. 8.— 

sm. When lialviliiy accrues ,] — In 
arbu. proceedings under 1925 Act, 
brought by a stone mason against a 
firm of builders, the arbitrator, on 
May 1, 1931, found that the workman 
had been permanently disabled by 
silicosis, an industrial disease, as at 
Doc. 8, 1930, & he awarded compensa- 
tion for total incauaoity. On the 
same day, Dec. 8, 1930, the employers 
had granted a trust deed for crwltors. 


In an action brought against the em- 
ployers* trustee m bkpey. by the 
workman's widow qua executrix, for a 
declarator that she was entitled to a 
ranking for a lump sum payment in the 
sequestration In priority to all other 
creditors, in which it was admitted 
that the granting of the trust deed 
fell to be regarded, as a receiving order 
in the sense of the 3 925 Act x—Xield : 
(1) under sect. 7 <3) of 1925 Act, lia- 
bility for compensation had ** accrued ** 
at the date of the trust deed, notwith- 
standing that the precise amount of 
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that liability might not be ascertain- 
able until a later date ; (2) before ’* 
the date of the receiving order In 
sect. 7 (3) fell to he read as equivalent 
to ** not after " that date : (3) under 
sects. 7 & 13 of 1926 Act., the fact that 
the weekly payments had not been 
continued for a period of six months 
rior to bkpey. was not sufficient to 
epHve pursuer of a preferential 
ranking to a lump sum payment. — 
Thornton's Exxotmiix e, Anous 
& Sons* Tbustbk, C19843 S* O. 279; 
27 B. W. 0. 0. Supp. l.^OOT. 
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payments. The workman applied by 
nT5«rtno.1 arhn, to have 

restored. Tke employers 
oDjectecl tJiat the procedure" was out of ordef, 
the county ct. ^ 

1a a faW; that the workman was stifi totally 
incapacitate^ made an awacrd in the work- 
man’s favoim. The employers appeafled ; — 
Reid i the procedure laid down in sect. 12 (3) 
applies only to weekly payments mado where 
there is no award or recorded memorandum tjf 
agreement. When a memorandum of agree 
ment to 'm^ke weekly payments has been 
recorded, & an em^yer purports to end or 
dimiolsh the -weekly payment ^ndei 
sect. 12 (3), the proper course for the vt^ork 
man to adopt is to apply for leave to issue 
execution under rule 82 of the Workmen’: 
Compensation Kules, « 1926 . — ^Fra.ncis v 
London Public Omnibus Co., Ltd. 

26 B. W. C. C. 539, C. 4- 

Necessity for.] — Compliance ^itb 
rule 82 Workmen’s Compensation Rules, 
1926, is a condition precedent to execution 
to exiforoe an award, &> in default of. such an 
application a of goods seissed in execution, 
for the purpose of satisfying the award ii 
void, & the purchaser has no title thereto. 

County Ots. Act, 1888 (c, 43), s. 62, which 
protects offioei*8 of the ct. who may c&rrf 
out an execution affected with irregularity, 
does not avail to cure non-compliance with 
rule 82 . — Bushblii v. Timson, [1934J 2 K. B 
79 ; 103 L. J, K. B. 406 ; 160 L. T. 612 ; 6( 
T. L. R. 269^; 78 Sol. Jo. 164 ; 27 B. W. 
C. C. 15. 

S668k. Suspension— Pending application fojj^ 

review.] — H aytbb. v, SohxHiSHN Ry. Co. 
No. 3668e, ante* 


30531, .] — Winfield v* London 

Midland & Scottish Ry., No. a668f, ante* 

)66Sm. For arrears of weekly wages — Exe 

cution refused — Common law action .] — i 

memorandum of agi*eement to pay a lum^ 
sum of £476 to a workman in ^ttfemeut of his 
* claim, & also to provide light work at 
TnfTiitniim y^eekly wage of 17 s, 6d., was 
recorded under sect. 23 by the county ct 
judge, who attached grdJih importance to the 
condition of providing ‘ employment when 
approving the adequacy of the lump sum. 
It was suhsequeeitfy alleged that t'ii® 
ployers had broken their a^eemeht tt 
provide employment & were indebted to th< 

“ workman to the extent of over £22 in wages 
The workman applied under rule 82 for leavt 
to issu^ execution for this sum. The coimty 
et. judge refused the application on the groiDw 
thatxule 82 only allowed execution to issn 
for compensation or costs, & arrears of weekly 
wages were* neither of these. The workman 
therefore brougm on action at common law 
for damages for breach of the a^eement & 
the cotmty ct. judge gave judgment for 
pltf. for the amount ’dfe>imed. The employers 


ai^ealed & contended Qiat tstJbh an action 
was ♦^not maintainable as an agreement 
.registered , under Workmen’s Compensation * 
Act could only be enforced under that Act. 

At the. same thhe they alleged that os 
rule 82 did not provide for execution in 
regaod to arrears of wages, the particular 
term of the memorandum with regard to "the 
provision of light wCi*k at a minimum weekly 
wage was not so enforceable : — Held : the 
two contentions were mutually destructive, 

& these being the only grounds of appeal, 
the appeal must be dismissed. — Stubbs v* 

& Queen Laundries, Ltd. 

, 149 L. T. ; 49 T. L. R. 446 ; 77 
18ol. Jo. 421 ; 26 B. W. 0. O. 307, D, C. 

3669. AM* Annotation : — Refd. Bundy v* Motor 

* Cab Owner Drivers’ Assocn. (1930), 143 L. T. 
334. 

3671. Citations Add noni. ThomrsOn & Co* 

V. FKRkARO, 6 B. W. i\ C. iOl . 

3672. Delete this case. 

3676. Add. Annotaiions :--As to (1) FoUd. HufOing 
V* Malcolm <fe Co. (1933), 2<5 B. W. C. 637. 
As to (2) Consd. Vickers v* Miners. Tluirnes 
Tug JAghtcrage Oo. v. Ingram (1927), 
90 L. J. K. B. 400.’' 

3676a. .]-~A county ct. judge has 

no discretion under rule 53 of Workmen’s 
Compensation Rules, 1920, to refuse the 
application of a wm*kman of full ago for 
payment out to him of a lump sum paidinto 
- ct. “for his,. benefit « during his infancy in re- 
demption of his claim foi* compensation. 
Subfling V. Malcolm (J.) & Co. (1933), 26 
B. W. O. Q. 637, C. A. 

3699. Add. Anrtdtation : — Refd. Qatton v* Ashwell 
& Neshit. £1928] Ch. 484. 

3692* %dd. Citations : — 96 L. J. P. C. 143; 136 
L. T. 609 t 20 B. W. 0. 0. 1. 

^ « Add. Annotations Apld. Macauley v. Baird 

(1927), 20 B. W. C. 0. 802 ; Catbon v. Ash- 
well & Nesbit, [1928] Ch. 484. Consd. Anchor 
Donaldson v- Crossland, [1929] A. C. 297. 
Refd. Woodrow v. Trawlers (White Sea) & 
Grimsby (1929), 141 L. 

3694a. — - Whether applicable when agreement 
recorded.] — Haytbr v. Southern Railway, 
No. 3668e, a^te.^ 

3694b. •] — Winfield t?.' L ondon, Mid* 

LAND & ScottisK Ry., No. 3C68f, ante. 

gnoAc. .1 — Francls 17. London Public 

Omnibus Co,, ^Ltd. (1933), 26 B. W. C. C. 
539, 0. A. 

8895. Add. Annotation .'—As to (1) 

Hemswoith Rural District Council (1929), 

B. W. C. C. 649. 

8897. Add. Citations: — [1927] 1 K. B. 152; 96, 
L; J. K. B. 1^7 ; 136 L. T. 134. . 

AM. Annotations Consd. Tempus Shi^g 
Oo. r. Trott (1929), 141 L. T. 

Itobinson v. Vickers-Armstrong (1929), 22 
B. W. 0. O. 171. 


»ART XIV. SECT. 18. SUB-SECT. 1. 
8078 1. Effect 0f payment in-^Money 
7t sab fed to 

_:rd X Op. e, OampbbOi, Ii928) B. O. 
U.-HSOOf. ^ 

ART XIV. SECT. 18, SUB-SECT. 8. —A. 
I. lAmU of preferential paytnent 

J.8. 


■Under Worfm&n's Compensaii^n Ad* 
906, 8. 0 where liahditv 


accriled prior to liquUaion.y—Hdd: 
the workman was encitiea 


cne wori.i«»u to the whole 

, ol\he amount lioe to hto for oojb 
I n ATI Ha tton as a ^ ^ 

’ llmltatloa to £100 fB menf 

fi 0Ub-s. S. Workmen’s OojnjHJnsa- 
tS)S AoTiOOO. thediablUty for such 
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compensation Having 
the receivers were appointed or look 
over possession of the assets of the co., 
& whether or not the accident cycurped 

N. I. 187.— IR. 



Cases 9698»-4701b. Ekqubh aicd'Empibe 

d698a. Hoiloe ol Intention to end fmyments — 

Validity.} — A workman was injured bj 
accident arising out of dD in tke course o: 
his employment. Beeps.* doctor gave his 
certificate that the^ man h^d partiaD^ 
recp^verod, & resps« served notice on the work 
man in pursuance of Workmen’s jCk>mpensa‘ 
tion Act, 1923 (c. 42), s. 14, that they would 
cease payment of ^mpensation within ten 
days. No counter-cemficate by the work 
man’s doctor was served in pursuance of th< 
Sect., but the workman filed a request fo] 
arbn. The county ct. judge awarded Sa 
a week on the basis of -partial incapacitj 
from the date of the bearing in the county 
ct., &j not from the date of termination ©f th* 
weekly payment, on the ground that th 
workman had not complied with sect. 14 
& was not entitled to compensation from thai 
date : — Held : the notice was bad, in that 
it purported to end compensation when the 
workman was certified to be partially 
recovered only, & the compensation of 8s. 
a week for partial incapacity was payable 
from the date the employers ceased payment 
of compensation. — H owarth v. Sinoi.eton 
(J, E.) & Sons (1926), 20 B. W. 0. C. 136, 

0. A. 

8698b. .] — In pursuance of Work- 
men’s Compensation Act, 1925 (c. 84), 

s. 12 (3), resps. served a workman with notice 
that they would ^nd the weekly payments, 
or alternatively would take him back to 
work, & they ceased to pay him compensa- 
tion on a date which was two days short of 
the ten clear days required. The workman 
filed a request for arbn. claiming {inter alia) 
a declaration of liability, alleging that he was 
still incapacitated. Resps. offered to accept \ 
an award of a declaration of liability, & 
before the hearing offered the sum by which 
the weekly payments fell short of the proper 
amount that was due in respect of the two 
days. The county ct. judge was satisfied 
the workman had recovei'ed & was able to 
do bis work, &: held, payment for the two 
days having been offered, there was no 
further liability on re^s., & made the 
declaration of liability onered : — Held : the 
notice was good, & was not invalidated 
because the payments were not made for 
the full period of ten days from the date 
thereof .--Cooper v. Collins Electrical, 
Ltd. (1926), 20 B. W. O. C. 162, 0. A. 

3698c. Jurisdiction of registrar — Limited to 

matters relating to sums paid Into court.] — 
Where proceedings for ending or diminishing 
weekly payments have been commenced 
under sect. 12 & prosecuted as fai* as to obtain 
a certificate of a ipedical referee, but no money 
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is paid into ct. by the cmpl^eops under 
secC 12 (ii), any questaoha on the 

oereificate aro not teat the njjgistrar but for 
the judge, either on review mM sect, ll 
or on original arbitration xmdm sect. 21, the 
jurisdiction conferred on ^e ^egistraar by 
sect. 12 (ii) beh^ limited to determine the 
destination of sums paid into ot, under 
sect. 12 (ii). — Tempxjs Shipping Co., Ltd, v. 
Trott (1929), 141 L. T. 19 ; 46 T* L. B, 201 ; 
22 B. W. b. 0. 181, 0. A. 

3700. Add, Citations: — [1927] 1 K. B. 435; 06 
L. J. K. B. 261 ; 138 L. T, 88. 

3701. For the existing paragraph substitute the 
following paragraph 

Power to terminate payments — Incapacity 
ceased.]— On Oct. 17, 1923, a workman con- 
tracted miners’ nystagmus in the course of 
his employment. So by voluntary agreement 
the employers paid him a weekly sum by 
way of compensation until Sept. 3, 1925, 
when they stopped the weekly payments, on 
the ground that the man had completely 
recovered. After the employers had com- 
menced proceedings for a review, the work- 
man admitted that the incapacity had ceased 
on Sept. 3, but claimed compensation up 
to the date of the award : — Held : the 
county ct. judge had no jurisdiction under 
Workmen’s Compensation Act, 1923 (c. 42), 
8. 14, to award any payment after the 
incapacity had ceased, A ho ought to make a 
retrospective award terminating the weekly 
payments as from the date of recovery. — 
Ocean Coal Co. v, Davies, [1027] A. C. 271 ; 
96 L. J. K. B. 364 ; 136 L. T. 449 ; 43 T. L. R. 
108 ; 70 Sol. Jo. 1219 ; 19 B. W. 0. O. 429, 
H. L. ; revsg, (1920), 96 L. J. K. B. 265, 0. A. 

Annotations : — Consd. Macaulay t>. Baird ( 1 927 ), 20 B. W. C. C, 
802; Nlddrle & Benbar Goal Co. v. Dee. [1927) A. C. 
299 ; Thorpe t). Sadler, Sadler v. Thorpe (1927), 20 
B. W. O. C. 488. Apld. Lowe v, Essex CJounty Oomicll 
(1927), 20 B. W. C. a 452 ; Pullen v. Enthoven (1927), 
20 B. W. a C. 248. Consd. CJatton v. Ashwell & Nesblt, 
[1928) Oh. 484 ; Dodd v. Oceanic Steam Navleratlon Co. 
(1928), 21 B. W. O. C. 118 ; Anchor Donaldson v, CJross- 
land, (19291 A. C. 297 ; MookblU v. Homer City S.S. 
Owmers (1929), 22 B. W. C. O. 260. Apld. Lewis e. 
Dobson Steam Fishing Co. (1929), 73 Sol. Jo. 483 ; Bevau 
V, Groveserid Steel & Tinplate Co., Ltd. (1929), 22 
B. W. C. C. 672. FoUd. B^lrfleld Shipbuilding CJo. u. 
Harris (1931), 24 B. W. C. C. 110. Reid. Akers v. h. & 
N. E. Ry. (1926), 20 B. W, O. C. 195; Howarth v. 
Singleton (1926). 20 B. W. C. C. 136 ; Parker v. London 
Brick Co, & Fordere (1927), 20 B. W. C. C. 673 : Woodrow 
V. Trawlers (White Sea) & arimsby (1929), 141 L. T. 676 ; 
Evans v. El Umguayo S.S. Owners, Barlow v. Pacific 
Steam Navigation Co. (1930), 23 B. W. C. O. 383. 

;70lB. .] — Pullen p. Enthoven So Son, 

No. 3050a, ante, 

.] — A workman was injured by 

an accident So was paid compensation by his 
employers for total incapacity. On receipt 
ol their doctor’s report that the workman 


PART XIV, SECT. 19. 

S700 i. Failure by employer to adopt 
procedure-'-^mission to serve repori of 
medical praeiitioner^Report of work- 
Tnan*8 medical practitiohsr served on 
employer.] — An injured workman, who 
was In receipt of weekly paypaents of 
compensation, was examined by the 
employers doctor, who certified that 
he had partially recovered. A copy 
ot this certificate was sent to the work- 
man, together with notice of the 
Intention of the employers at the expiry 
of ten days to diminish the weekly 
payments, but the copy was hot re- 
ceived by the workman until after the 
expiry of the six days allowed for 


sending It under para. 15 of Sohed. I. 
to 1906 Act. The workman was then 
examined by his own doctor who 
reported that he was not fit for any < 
work, & a oopy of .this report was sent 
to the employers within six days of 
the examination. The employers then 
applied for a medical reference under 
Sched. I. para. >16 & they oonsignSd a 
portion of the weekly pavmenta In . 
terms of sect. 14, proviso (ii) of 1923 
Act : — Beld : the report of the work- 
man’s doctor disagreeing with the 
employer’s medical oertmeate, even 
though It was sent merely for the . 
purpose of preventing the diminishing 
of the weekly payments under sect. 1 4 
of the 1923 Act, was a report within 
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Sohed. I 4 , para. 15 ot 1906 Aot Sc, as 
It had been received by the employers 
within sir days of the examination 
they wore entitled, under para. 15 as 
amended by sect. 11 (1) of 1923 Act. 
to apply for a medical referenoe, 
although the oertifioate of their 
doritor had not been received by tb^ 
workman witMn the six days required 
by that paragraph & accordingly, as the 
application for a medical reference had 
been duly made, they wore entitled to 
consign the amoimt of the weekly 
payments in dispute as from the date 
of that application, — -W hite v, Baird 
(William) & Co., Ltd.. fl932J S. C. 
160 ; 24 B. W. C. O. Supp. 141.— 
SOOT* 



3701c. .) — Bevan V, Grovesend Steel 

& Tinplate Co., Ltd., No. 3054c, post, 

8701d. .] A boiler-maker’s riveter 

whose compensatvon for the loss of his right 
huger had been stopped under 1925 Act, s. i2 
hied a request for arbn. The employers in 
their a^wer offered to submit to an award 
on the basis of partial incapacity, but at the 
same time gave notice that they denied 
liability. An award was consequently made 
for an agreed amount until the same should 
be ended or diminished. Eleven months 
later the employers applied to review with 
a view to termination of the weekly payment 
on the ground that the workman had com- 
pletely recovered. The county ct, judge 
found as facts that the workman could do 
his pre-accident work, but that his physical 
condition was the same in all material respects 
as at the time of the previous award & refused 
to terminate the weekly payments. The 
employers appealed : — Held : the two find- 
ings of fact were wholly inconsistent with 
each other, but once the county ct. judge 
had found that the workman could do his 
pre-accident work, all right to compensation 
ceased. — Fairfield Shipbuilding Co., Ltd. 

V. Harris (1931), 24 B. W. C. C. 110, C. A. 

3701e. Workman malingering,] — A work- 

man, in Jan. 1932, suffered a fracture of his 
arm by accident arising out of <fc in the course 
of his employment. Liability was admitted 
& compensation paid. In May, 1932, his 
employer offered him work which he said he 
was unable to do. In Sept. 1932. the weekly 
payments were reduced by an award of the 
county ct. judge. In Oct. 1932, the em- 
ployer again offered work which was refused. 

In Sept. 1933, the employer applied for 
termination of the weekly payments. The 
county ct. judge repeatedly adjourned the 
arbn. to enable the workman to try suitable 
work. The workman was on some occasions 
medically examined before & after the trials 
of work, & on one occasion the county ct. 
judge inspected the work himself. Finally 
the county ct. Judge found as a fact that the 
workman was mahngering & he terminated 
the weekly payments. The workman ap- 
pealed : — HeM : there was evidence to 
support the finding & no misdirection. — 
Mallandain V. Hill (1934), 27 B. W. C. C. 
177, C. A. 

S701f. Failure by workman to adopt procedure — 
Application for review — Right to amend.] — 

Employers, using the machinery provided 
by Workmen’s Compensation Act, 1925 
j(d. 84), s. 12, stopped weekly payments to 

125 


II via : tne county ct. judge should have 
allowed the amendment, so that the case 
could have been considered on its merits. — 
HoviiNsoN V . Vickers- Armstrong, 1/cd. 
(1929), 22 B. W. C. C. 171, C. A. 

Annotatiorm : — Expld. Francis v . London Public Omnibus 

3701g. No amendment —Right of judge 

to treat proceedings as arbitration.] — A work- 
man was voluntarily paid compensation at 
the rate of 25.s'. a week in respect of an injury 
by accident. The employers served a notice 
on the workman under Workmen’s Compensa- 
tion Act, 1925, s. 12 (3), 4Si in due course 
reduced the weekly i)ayments to 17s. Od. 
No counter-notice was served & for 9 months 
the workman accepted the weekly payments 
of 17s. Cd. During those 0 months corre- 
spondence passed between the solrs. acting 
for the parties & there were negotiations for 
a lurnp sum settlement, but no complaint 
was made as to the reduction in the weekly 
i>ayments. The workman then applied for 
a review A; for a restoration of the weekly 
payments of 25.9. The coimty ct. judge 
declined to infer an agreement, between 
tLe parties that the workman should receive 
compensation at the reduced rate, & he held 
that the workman’s condition was the same 
as at the date of service of the employers’ 
notice imder sect. 12 (3). lie found the 
measure of the workman’s incapacity at that 
date to be £1 a week, &, treating the proceed- 
ings as an original application for arbn., 
he awarded compensation at the rate of £1 
a week. No formal amendment of the pro- 
ceedings was, however, made. The em- 
ployers appealed 77 e7d ; (1) the county 

ct. judge was entitled to allow th(‘ api>Iication 
for review to be treated as an application for 
arbn. ; (2) the fact that ihe workman did 

not serve a counter-notice on the employers 
did not preclude him from bringing arbn. 
proceedings in opposii.ion to tlie diminution 
of the compensation paid; (.3) the county 
ct. judge was entitled to decline to infer an 
agreement that the workman sliould r(H-eive 
compensation at the reduced rate. 

Her 8LESSER, L.J. : wJiere a county ct. 
judge thinks tit give leave to amend ihe 
proceedings particularised, either in whole or 
in part, the amendment ought to be made 
then & there, so that if any qu(*stion subse- 
quently arises, the Ft. of Appeal can so(- 
exactly what case was made before the 
coimty ct. judge. — ItARDiNG v . Waters 
(II. & E.), Ltd., 1 1930] 3 All E. B. 891 ; 156 
L. T. 29 ; 80 Sol. .Jo. 914 ; 29 B. W. C. O. 
3:i5, (I A. 
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3702a. * .] — A workman met with an 

accident, which he alleged caused an inguinal 
swelling. He was paid full compensation 
until l^pt. 20, 1926, when the payments 
were reduced. The workman ffled an applica- 
tion claiming compensation at the old rate, 
& the employers filed ^a counter-application 
for termination of compensatiom The coimty 
ct. judge found that' the workman had 
entirely recovered on Sept. 20, 192fi, & that 
the swelling from which he suffered atT the 
date of the trial was not a result of the acci- 
dent, & made an ^ward for the employers on 
both applications ; — Held : the employers, by 
paying compensation, were not estopped from 
saying that the injury was not caused by the 
accident, & there was evidence to support 
the judge’s findings, no. misdirection. — 
Thorpe v, Sabusb (A# L.) & Son, Sadi^r 
(A. L.) & Son v, Thorpe (1927), 20 
B. W. O. 0.. 488, 0. A. 

Annotation Refd. Watte. Watts & Co.. Ltd, v. Hole (1930). 

23 B. W. C. C. 119. 

8702b. .] — On May 16, 1927, a trimmer 

met with an accident on board a liner causing 
hernia. He received compensation until 
Nov. 12. On receipt of a medical report that 
he was fit to resume work, his employers 
gave notice on Nov. 2, that the weekly 
payments would be terminated. The work- 
man did not obtain a counter-certificate, 
but, on Nov. 24, his soLrs. wrote suggesting 
that he had not been examined for hernia, 
that an operation would be necessary, & 
that the notice of Nov. 2 should be cancelled. 
The employers thereupon requested the 
workman to present himself for further 
examinations, & as a result of the^ examina- 
tions again i^udiated liability to pay com- 
pensation. lie county ct. judge found that 
there was no incapacity on Jan. 7, 1928, but 
he made an award of compensation for eight 
weeks from Nov. 12, 1927, on the ground 
that compensation was not properly 
terminated on that date, in that the employer's 
by subjecting the workman to further 
examinations had shown that they did not 
rely on their first medical report. He 
estimated the period during which the 
employers werq satisfying themselves after 
Nov. 12 as to the workman’s condition at 
eight weeks : — Held : the workman had not 
discharged the oniM of proving incapacity 
after Nov. 12, 1927. The judge, in awarding 


compensation to the workman, in fact, for 
the trouble he had been put to by the 
employers after notice of termination had 
been given, had misdirected himself. — 
Dodd v. Oobanw Steam Navigation Oo., 
"Ltd. (1928), 21 B. W. O. C. lid, 0. A. 

3702O. Action for declaration^Of breach of Ijkatu- 
tory duty by employer-*rWhether maintain^- 
able.] — ^Fltf., a workmaii ip, the employment 
of defts?, was injured by aip accident, & defts. 
admitted liability & made a weekly parent 
of compensation. Ultimately a doctor 
reported that pltf. had recovered, & defts. 
stopped the payments & applied for a review 
thereof, & paid into ct., with a denial of 
liability, the amount of the weekly payments 
up to that date. While the county ct. pro- 
ceedings were still pending, pltf. brought an 
action^ alleging that he had not recovered 
from liis injury, & claiming (1) a declaration 
that under Workmen’s Compensation Act, 
1925 (c. 84), s. 12, defts. had committed a 
breach of their duty by stopping the pay- 
ments otherwise than in piirsuance of an 
agreement or arbn., & (2) an injunction 
restraining a continuance of the breach : — 
Held: under sect. 21 the only tribunal to 
determine the question of incapacity was the 
county ct., &, as that question had not yet 
been determined by that tribunal, pltf. could 
not show that his incapacity was continuing 
since the date when defts. stopped the weekly 
payments, & the action ftiiled. — Catton v. 
Ashwell & Nesbit, JyrD., [1928] Ch. 484 ; 97 
L. J. Oh. 199 ; 139 L. T. 34 ; 44 T. L. R. 422 ; 
72 Sol. Jo. 317 ; 21 B. W. 0. C. 97, 0. A. 

Annotations : — Oonsd. Anchor Donaldson v. Orossland, [1929J 
A. C. 297. Befd. Robinson v. Vickers -Armstrong (1929), 
22 B. W. 0. O. 171 ; Woodrow v. Trawlers (White Sea) Sc 
Grimsby (1929), 111 L. T. 67C. 

3702d. Power to make interim award — Payment 
into court.] — ^A workman suffered injuries 
through an accident arising out of & in the 
course of his employment, & his employers 
aid him weekly compensation until a certain 
ate. They then tjerminated the payment, 
on the ground that his incapacity hid ceased, 
but there was no award or recorded agree- 
ment. The workman had not returned to 
work, & his employers had not served on him 
a notice under Workmen’s Compensation 
Act, 1926 (c. 84), s. 12 (3). On the termina- 
tion of the payments the workman, on the 
ground that his incapacity was still continu- 


8702d 1. Power to make interim 
award — Withdrawal hy employers o/ 
application for medical reference ,] — 
Held: an interim award fell to be 
refused, In respect that the employers, 
haring applied for a mescal reference, 
were entitled to the protection of con- 
signation until the settlement of the 
dispute.— MaCaui.ayv. William Baird 
& (^o., J1927) S. 0. 788 ; 20 B. W. C. O. 
802 .-^ 07 . 

o i. On return to wog^k,] — The 

employers of a worljyaan, ^ho had 
been Injured by accident, paid com- 
pensation, as fof* total, incapacity, 
without any award having been made 
or any memorandum of agreement 
having been recorded. After a time 
the workman started work again with 
the same employers, not at his former 
work as a machine moulder, but as a 
labourer. The employers ceased pay- 
ment of oompensatlon as from the 
date of the workman's j^-employment, 
without having eerved any certifloate 
or notice under sect. (3), Thd 


workman brought an appUoation for an 
award of compensation as for partial 
Incapacity from the date of the cessa- 
tion of payments, & moved the 
arbitrator to make an Interim award 
of compensation. THe arbitrator re- 
fused the motion :—Hetd : an interim 
award was Incompetent, in «espeot 
that, as the workman h^ “ actually 
returned to work," the employers were 
entitled, under sect. 12 (1), to end 
ail payments of compensation. — 
M'Douoal < 0 . Singer Manttkaoturing , 
Oo., [19311 S. Or 47 ; 23 B. W. a a 
616,— SCOT. 

BO. “ Weekly payment ” — Whedie.] — 
In order to make a payment a ** weekly 
payment under the principal Act^' 
within Workmen's Compensation Act, 
1993 (c. 42), 8. 14, it must be shown 
{a) that there was an admission, exprew 
or implied, of liability tmder the Act, 
& (6) that thb payment was made in 
re^ot of that admission. ^ 

Where employers paid a sum of 
money t« a workipan, who signed a 
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receipt bearing that the payment was 
made without an admission of liability 
on their part : — Held : as it did not 
appear that the payment complied 
with the above requirements, sect. 14 
did not apply. — Lappbbtt v , Darn- 
GAViL Coal Od., Ltd., (1927) 8. 0. 
60; 20 B. W. C. C. 671.— SOOT. 

sd. Service of certified of recovery — 
Time for — Sehice mare than 6 days 
after eaxtmirudion,] — medical prac- 
titioner, Instructed by on employer to 
examine a workman In .■ receipt of 
weekly payments, reported to the 
employer on Jun. 10, 1930, that he had 
examined the workman on Deo. 30, 
1929, when he had found him^to have 
wholly recovered, & that, to oonflrm 
his diagnosis, he had subsequently 
had the workman X-r^ed 6c a 
surgeon’s opinion taken. On Jan, 18, 
two days after receiving the medical 
certificate, the employer s<yred it 
upon the workman, along with notice 
that his weekly payments would be 
‘ ended. In aron. proceedings the 
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, itig. appliM for an „award of weekly opmpen- | 
sation tor an interim award of weekly com- 
pensation until tfoe question of the liability 
of Ms employers should decided. The 
arbitrator made an interim award of a weekly 
' payment, & authorised the employers to pay 
^ the money into ct, instead of paying it to the 
workman :--Held : under sect. 12 the work- 
man was entitled to an interim award, & 
the arbitrator had no power to authorise the 
emploVers to pay the money due thereunder 
into ct. instead of paying it to the workman. 
— ^Anchor Donaldson, Ltd. v, Oeossland, 
[1929] A. O. 297 ; 98 L. J. K O, 7 ; 140 L. T. 
282 ; 46 T. L. R. 97 ; 21 B. W. t). O. 448. H. L. 

dnnotationa : — Distd. Mockbill v. Homer City S.S, Owners 
(1920), 22 B. W. C. C. 260. FoUd. Woodrow v. Trawlers 
(White Sea) & Gihnsby U929). 141 L. T. 676. Gonsd. 
Bevan v. Ororesend Steel & Tinplate Co. (1929), B. W. 
0. 0. 572 ; Evans v, ElUrui?uayo S.S. Owners, Barlow v. 
Pacific Steam NavlffA-tion Co. (1930), 23 B. W. O. C. 383. 

3702e. J — Where employers, on receiving a 

certificate of the workman’s doctor that he 
is fit fqr work, stop the payment of the weekly 
sums to him for compensation for an accident 
arising out of ^ in the course of his employ- 
ment, but are informed that the certificate 
was no admission of recovery having regard 
to the fact that it was made on a National 
Health InstU'ance form, which did not admit 
of stating a man is fit for light work only, & 
subsequently the workman’s doctor reports 
that he is only fit for light work, on an applica- 
tion by the workman for an interim award 
that the employers should continue to pay 
tne compensation until the hearing of the 
aibitr^tion, the county ct. judge, sitting as 
an arbitrator, has a power inherent in him 
under Workmen’s Compensation Act, 1925 
(c. 84), s. 12, to make such an interim award 
in order that the provisions in the section 
shall be made elective. — Woodrow v. 
Trawlers (White Sea) & Grimsby, Ltd., 
[1930] 1 K. B. 176 ; 99 L. J. K. B. 7 ; 141 
L. T. 676 ; 22 B. W. C. C. 456, 0. A. 

AnnokUions : — Oonsd. Bovan v, Grovosend Steel & Tinplate 
Co. (1929), 22 B, W: 0. C. 572 ; Evanfl v. El Uru^ayo 
S.S. Owners, Barlow v. Pacific Steam Navigralion Co. 
(1930), 23 B. W. C. C. 383. 

3702f. Time for maldng application.] — An 

application for an interim award being an 
interlocutory application can only be made 
pending arbn. & cannot be made for the first 
time at the arbn. itself, — Evans v, El 
TJrhguayo S.S. Owners, Barlow v. Pacific 
Steam Navigation Co., Ltd. (1930), 23 
B. W. 0. C. 883, C. A. 

8704a. Under record,^ Agreement — Effect of supple- 
mental unrecorded agreement.] — Hitohens 
& Co., Ltd. r. Hart, No. 3559a, ante. 


3704b. Application to review subseqpent to applien* 
tion to redeem — Ineffective.] — Elliott, Ltd. 
V, Hobbs, No. 3769a, post. [ 

3706a. .]— Bowler Mapk v. Turner. 

(1933), 26 B. W. C. C. 1, C. A. 

3708. Add. Annotations : — Gonsd. Willis v. Howie 
(1931), 24 B. W. C. C. 352 ; Vickers- Arm- 
strongs, Ltd. i;. Began (1932), 147 L. T. 298. 
Refd. Cun‘an v. Kays, [1928] 2 K. B. 469. 
Curtis V. Bickett, Cockerell & Co. (1933), 26 

B. W. C. C. 16. 

3708a. Payment of money.] — A workman, a 

minor, was injured by an accident in the 
course of his employment, & was i^aid com- 
pensation. Subsequently, having obtained 
other Work, he agreed to the compensation 
being terminated, with the making in his 
favour of a declaration of liability. On 
Dec. 3, 1931, his solra, wrote to the em- 
ployers’ solrs. informing them that the work- 
man had attained his majority on July 6, 
1931, & adding : “I shall be glad to know 
whether your clients are prepared to pay my 
client compensation on the basis of paitial 
incapacity.” The workman subsequently, 
on Jan. 18, 1932, gave notice of liis intention 
to apply to the ct. under sect. 11 (2) of 1925 
Act to award hinx increased weekly payments 
of ^compensation, in view of his having 
a.ttained full age. The employers^ contended : 
{a) that whereas by sect. 1 of 1926 Act, the 
claim under sect. 11 (2) of 1925 Act should 
have been made by “ application for the 
review . . . before or witliin six months 
after the workman attains the age of twenty - 
one years,” it had not been made until 
Jan. 18, 1932, twelve days after the pre- 
scribed period ; & (6) that sect. 11 (2) being 
for the review of “ any weekly payment ” it 
was not applicable to a case where no weekly 
payments were being made : — Held : (1) the 
words “ application for the review ” in sect. 1 
of 1926 Act were not restricted to a formal 
application to the ct. An application within 
the section could be made informally to the 
employer, & this had been done by the solrs.’ 
letter of Dec. 3, 1931 ; (2) the declaration of 
liability which had been made, being in lieu 
of the old order for payment of \d. a week, 
was a declaration intended to keep open the 
rights of the parties, & took effect as if there 
were a weekly payment wliich was at the 
moment in abeyance. — Vickers-Akmstrong, 
Ltd. V. Began, [1933] 1 K. B. 232; 101 
L. J. K. B. 657 ; 147 L. T.; 298 ; 25 B. W. 

C. C. 211, C. A. 

Annotalicms : — As to (1) FoUd. Darby v. Allen (1932). 2 ‘> 
K. W. C. O. 320. Gonsd. Ourtia r. Biekett. Cockerell cV 
Co. (1933). 26 B. W. O, C. 16. Refd. PepporiJl r. Koraball 
Bishop & Co. (1932), 25 B. W. C. C. 611. 


workman matqitalned the em- 

ployer was not entitled under sect. 12 
(3) to end his weekly payments, because 
he had failed to serve the certtfleato 
within six days after the medical 
examination, & he contended that the 
six days* tlme-Umlt contained in sect. 
19 (2)%iu8t he read into the provisions 
of sect. 12 (3); — Held: the employer 
had ended the woiHcman*8 weekly pay- 
ments in compliance with sect. 12 p). 
— M»Gi;b V. M*Bratnk, fl93l] R. C. 
09 ; 28 B. W. O, C. 027.— SCOT. 

sf. pQiver to diminish payments — 
From what date .] — A dock labourer, 
who, in consequence of injuries to both 
wiklee, had heki found by an arbitrator 
to he in a permanent efcate of partial 
incapacity, oompensation up 


till June 7. 3 930, at a weekly rate of 
2v5s. On May 23 his employers served 
upon him a medical certificate to the 
elrect that he was fit for liffht work, 
& Intimated their intention to diminish 
his weekly payments to 7 s. 6d. per 
week. The workman served a counter 
certificate to the effect that ho would 
never be fit for any but sedentary work. 
On June 2 bis employers offered liim 
light cleauin^-up work. Thereafter 
they applied for, & obtained a medical 
reference ; &, on Am?. 9, the referee 
Imported that the wwkman was fit for 
light clcanln^-up \york on a level 
surface. Subsequently the workman 
accepted the light,, work offered. The 
employers having thereafter applied 
to the arbitrator to diminish the weekly 
payments to 7s. 6d. per week as from 
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June 7, the workman coutrinbid that, 
as the referee had niadi* no findint? 
upon his condition ])eforo Aup". 9, 
there was no evidence to Justify the 
arbitrator in diminishing: the payments 
prior to that date. The arbitrator 
having dlininislied the weekly pay- 
ments agi from June 7 : — TIeM : as no 
chango in the workman's condition 
between Jtino 7 & Aug. 9 bad been 
alleged to the referee or to the 
mbitrator, the arbitrator was, in the 
oiroiimstances, cntitlc<i to treat the 
referee’s report as Conclusive of the 
workman’s condition as from June 7, 
& to diminish the compensation pay- 
able to him as from that date. — 
Dooherty V. Boss & Marshall, Ltd., 
[193HS. C. 803 ; 24 B. W. C. C. Supp. 
57.— -SOOT. 
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3708b. Reasonable steps to obtain employ- 

ment.] — A womkn who by reason of injury by 
ac(iident aiising out of her employment liad 
suffered the amputation of tliree fingei*B of 
her right hand was paid full compensation 
until 1934, wlien the employers were advised 
that she was then only x>ai*tially incapacita ted. 
She applied for an award, & the county ct. 
judge awarded comyiensation for partial 
incai)acity treat(3d as being total, under the 
above sub-sect., finding that she had taken 
aU reasonable steps to obtain work, but had 
failed. In May, 193b, the employers applied 
to review dimmish the payment, alleging 
that, though the condition of the hand 
remained static, she was able to do certain 
work had made little or no effort to obtain 
any work. Tlie county ct. judge held that 
the employers had failed to show any change 
of circumstances, that he could not take into 
consideration the question whether the 
woman had or had not endeavoured to find 
work upon an application to review the pay- 
ments, & dismissed it : — Held : as the work- 
woman had admitted that she had given up 
making any acttcmpt to obtain suitable 
employment, this facjt was a change of cir- 
cumstances since the previous hearing which 
the county ct. judge was entitled to take into 
consideration on the application for a review 
for the ijui'pose of deciding whether the con- 
ditions mentioned in sect. 9 (4) of Work- 
men’s Compensation Act still obtained, & 
the case must be remitted to him to be 
reheard. — United Dauiie.s (London), Ltd. 
V, Stdiling, [1937J 1 K. B. 402 ; [1936] 3 
All E. R. 272 ; 106 L. J. K. B. 468 ; 80 Sol. 
Jo. 1014 ; 29 B. W. C. C. 317, O. A. 

3708c. Award for fixed period under 1925 Act, 
s. 9 (4) — Partial incapacity continuing beyond 
fixed period.] — A workman was injured in 
June, 1928, & received full compensation 
until June, 1929. In July, 1929, he applied 
for the restoration of compensation on the 
ground of continuing incapacity. The county 
ct. judge heard the application in Oct. 1929, 
ordered that the workman’s partial in- 
capacity should be treated as total incapacity 
under sect. 9 (4). Under this order he 
awarded full compensation until Jan. 7, 
1930. On Jan. 7, 1930, the employers ceased 
payment. In Apr. 1 930 the workman applied 
for review but subsequently altered his 
application to one to restore the proceedings 
b^gun in July, 1929, to deal with the amount 
of compensation payable for his partial 
incapacity after Jan. 7, 1930. The county ct. 
judge in Nov. 1930 refused to assent to this 
application. In consequence the workman 
once more filed an application for review. 
On this application the county ct. judge held 
that he was by virtue of sect. 9 <4) entitled 
to review the matter, although no liberty to 
apply was expressly given tmder the award 
made in Oct. 1929, ^ made an award of £1 a 
week for partial incapacity from Jan. 7, 
1930. The employer appealed on the ground 
that there could he no right of review of a 
weekly payment that did not exist. The 
workman cross-appealed on the ground that 
the judge was wrong in refusing to restore 
the original proceedings : — Held ; as the 
award made in Oct. 1929, dealt solely with 
matters referable to sect. 9 (4), there still 
remained the issue of ^partial incapacity con^ 


sidered apart from sect. 9 (4) &, although the 
award appealed from was mdde in review 
proceedings, it should properly be treated as 
an award made in the proceeding initiated 
in July, 1929, which the workman was 
entitled to have restored, the court having 
had seisin of the matt er throughout. Appeal 
dismissed. Cross-appeal aDowod. — WirxiS v. 
Howie (1981), 24 B. W. 0. 0. 352, O. A. 

Annotations: — Retd. Marsh w. itobert Parker, Ltd, (1932), 
25 B. W. C. C. 197 : Darracq Motor Engriuoeriug Oo. v. 
Seaward (1935), 28 B. W. C. C. 04. 

3710a. .] — A miner was certified on Nov. 22, 

1919, as suffering from nystagmus & received 
compensation. After some years the 
employers requested a review, on which 
the county ct. judge terminated the weekly 
payments as from Aug. 21, 1925, the date of 
his award, on the ground that the workman 
had recovered from his disablement ^ was able 
to do his ordinary work as a miner. Tnere was 
no appeal by the workman from this award. 
Three years later, on June 12, 1928, the 
workman obtained from a certifying surgeon 
a certificate to the effect that he was suffering 
frDin nystagmus, & thereby disabled from 
earning full wages at Ids old employment. 
Tlie date of the commencement of disable- 
ment not appearing on this certificate, the 
workman went to the medical referee, who 
issued a certificate confirming the certificate 
of the certifying surgeon, ^ fixing Nov. 22, 
1919, as the date of the commencement of 
disablement. The medical referee also 
certified that the workman was only fit for 
surhice work. On that the w'orkman com- 
menced arbn. proceedings, claiming com- 
pensation for partial incapacity as from 1025 
&, a declaration of liability. The employers 
contended that the matter was res judicaiay 
& this contention was accepted by the county 
ct. judge. The workman appealed : — Held : 
the award of Aug. 21, 1925, was final between 
the parties A could not be affected by the 
certificate of (he medical referee. — Wilijams 
V, Chawsiiay Bugs. (OYFAii'ruFA), Upd. (1929), 
22 B. W. 0. C. 223, C. A. 

3711. Add. Amiotatioyi : — Hefd. Ramsay v. tlramo- 
phone Co., [1936] 2 AU E. R. 752. 

3712. Add. Annotation : — Hefd. Ramsay v. Gramo- 
phone Co., [1936] 2 All E. R. 752. 

3716. Add, Annotation : — Refd. Ramsay v. Gramo- 
phone Co., [1036] 2 All E. R, 752. 

3716a. .1 — Smith v. Union Castle 

Steamship Co., Ltd., No. 3076a, ante, 

3716b. .] — A workman was injured 

in Mar. 1933, & underwent an operation for 
the removal of cartilage from his knee. He 
was paid compensation as for total incapacity 
\mtil Nov. 1933, when he returned to light 
work & was paid compensation as for partial 
incapacity. In Mar. 3 934, payments were 
stopped, & the workman applied for an arbn. 
At the hearing in Jan. 1935, the workman’s 
doctor said that the workman was not fit 
for his old work, the employers’ doctor saying 
that he was fit for such wdrk. The latter 
in his evidence referred to the pixibabUity 
that there was “ some loose body which 
occasionaUy gets nipped between the bones 
of the joint,” but he said there was no X-ray 
evidence of such loose body. The county 
ct. judge awarded compensation as for 
partial incapacity up to the date of the hearing 
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& granted a declaration of liability. The 
workman applied to his foreman for his old 
work, bnt this was refused in the absence of 
a cortincate of fitness from the workman’s 
doctor. The doctor refused such a certificate 
& the workman continued at light work. 
In June, 1936, trouble develojied, due to the 
nipping of a piece of cartilage wliicii had 
not be&n removed. In Aug. 1935, the work- 
man applied for a review. The county ct. 
judge came to the conclusion that the work- 
man was more disabled than he had thought 
in Jan. 1935, “ due to change of circum- 
stances,” & made an award for compensation 
on the basis of paHial incapacity. The 
employers appealed : — Held : the finding 
that there was a change of circumstances was 
founded upon additional positive evidence 
of fact not before him at the first hearing & 
the matter was not res judicata. 

Per Scott, L. J. : the eVidenco given at the 
first hearing is not admissible on the second 
hearmg as if it had been taken on com- 
mission. If it is necessary to prove tlie facts 
at the time of the first hearmg the witnesses 
must be called & examined de novo , — 
Ramsay v. Giiamophone Co., Ltd., [1930] 
2 All E. R. 752 ; 155 L. T. 50 ; 29 R. W. C. C. 
137, C. A. 

Annatation ;--Refd. London I^nver Co. v . Lamb, [193(51 

3 All E. n. 392. 

3718. Add. Annolaiiona : — Distd* Thorpe v, Sadler, 
Sadler v. Thorpe (1927), 20 B. W. C. C. 488. 
Consd. Curran v. Kays, [1928] 2 K. B. 496. 
Held. North’s Navigation Co. (1889), Ltd. 
V . Batten (1933), 160 L. T. 180 ; Morgan v . 
Amalgamated Anthracite Collieries, Ltd., 
Hutchings v. Amalgamated Anthracite Col- 
lieries, Ltd. (1935), 28 B. W. C. C. 358. 

3718a. .] — A riveter lost his right eye 

as the result of an accident arising out of & 
in the course of his employment. He was 
paid full compensation for a year & then 
went back to his old work. He left work 
after two days, alleging that he was unable 
to do the work, & made a claim for com- 
pensation based on total incapacity. The 
county ct. judge found that the injury had 
loft no incapacity & made his award in favour 
of the employers & refused to grant a declara- 
tion of liability. The workman gave notice 
of appeal from that award but did not pro- 
ceed any further. Seven months later the 
workman applied for a review alleging that 
though he had recovered & was capable of 
work he bad found that ho was imable to 
obtain employment owing to the disfigure- 
ment caused by the loss of his eye. The 
employers took the preliminary points that 
the matter was res judicata & also that there 
could be no review as there were no weekly 
pa^^ents & no declaration of liability to 
review. These second proceedings came 
before another coimty ct. judge, who refused 
to allow leave to amend the proceedings & 
held that the decision of the first county ct. 
judge was binding on him & final against 
the workman. He therefore dismissed the 
application. The workman appealed : — 
Held: the first county ct. judge having 

»ART XIV. SECT. 20, SUB-SECT. 3. 

- — 'C. 

3719 I, JVhether appliMle---To 

uestion of calculation of compensation. ] 

" field : Id view of the arbitrator’s 


made an award in favour of the employers, 
finally terminating all liability, & there 
having been no appeal from that award, the 
second county ct. judge had rightly held in 
the second case, which raised exactly the 
same issues, that the matter was res judicata. 
The result must have been the same whether 
the second proceedings had been by way of 
original application or review. — Smith v. 
Cutler (Samuel) & Sons, Ltd. (1932), 25 
B. W. C. C. 408, O. A. 

8721. Add. Annoiaiions: — Consd. Charlton v. Union 
Castle Line, Ltd. (1930), 143 L. T. 66 ; Rbbw 
Vale Steel Iron & Coal C^o. v. Williams (1936), 
28 B. W. C. C. 267 ; Ramsay v. Gramophone 
Co., [193(5] 2 All E. R. 752. Refd. Teilo 
Tinplate Co. r. Giimths (1936), 28 B. W. C. C. 
127. 

3725, Add. Annotation : — Held. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. (Vawshay (1927), 
96 L. J. K. B. 6(54. 

3726. Add. Citation L. T. 129. 

3726a. .] — A baker’s assistant, aged eighteen 

years, lost his right index finger. The em- 
ployers consented to an award for a weekly 
payment & then applied for a review asking 
for termination. Their application was 
granted, but the workman obtained a declara- 
tion of liability. The workman then applied 
for a review, asking for an increase, & pro- 
duced evidence that he had tried other work 
but was unable to do it. The county ct. 
judge refused the workman’s application on 
the ground that the workman bad failed to 
satisfy him that he was unable to do his pre- 
accident work. The workman appealed : — 
Held : there was evidence to support the 
finding & no misdirection. Appe^ dismissed. 
— Allvey V. Wilson (1930), 23 B. W. C. C. 
625, C. A. 

3726b. .] — A painter fell from a ladder & 

injured his foot. Compensation was paid 
to him for some months under an award. 
His employer applied for a review of the 
weekly payments on the groxmd that he was 
fit for work. The county ct. judge found on 
the evidence taken as a whole that the work- 
man was no longer suffering from any 
diminution of wage-earning capacity, & made 
an award terminating the weekly payments. 
The workman appealed : — Held : there was 
evidence to justify the award, <fe no mis- 
direction. Appeal dismissed. — Wright (R.) 
A; Son v. Burdon (1932), 25 B. W. 0. C. 
594, C. A. 

3726c. .] — A workman suffered an injury by 

accident to his back & was thereby incapaci- 
tated. A memorandum of agreement was 
filed. On an api)lioation*for review of the 
weekly payments payable under the agree- 
ment, the employers sought to prove by 
calling four medical men that the workman 
was now suffering from locomotor 
& not from any result of the accident. The 
county ct. judge found that the workman 
was not suffering from any constitutional 
disease, but was still incapacitated hy the 
accident & dismissed the application. Ihe 


rpr®89 fladingr that there had been do 
freoment between the parties m 
le average weekly amouat or tuo 
orkman’s pre 'accident caniiiigs, the 
•bltrator waa entitled to detenninO 
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that amount de novo upon the whole 
evidence' before him.-- -F othbrinoham 
r. Aixoa Coal Co., Ltd,, [1931) S. O. 
611. 612 ; 24 B. W. G. C. Supp. 44.™ 
SCOT. 
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employers appealed : — Held : ttie matter 
was a question of fact for the county ct, judge. 
— <fc Sons, Ltd, v, Tayzor (1933), 
20 jB. W, €. a 360, a A, 

3726d, .] — Employers paid a workman wlio 

liad sustained a fractured skull in July, 
1928, full compensation until Nov. 1929, 
when they reduced the weekly payments in 
accordance with the provisions of aect. 12 
to 11^. 9d. on the basis that he could earn 
30s. a week at light work. In Jan. 1938, the 
workman bought a grocery business with a 
Jbeer offdicence, As the employers applied lor 
a review by termination or diminution of the 
11s, 9d. a week on the ground that he was 
able to earn in some suitable employment as 
much or more than his average weekly 
earnings before the accident, or alternatively 
that he had such earning capacity as entitled 
them to relief. The only evidence called 
at the arbn. was to the effect that the work- 
man’s condition had improved, but that he 
had to lie down with headaches for a few 
hours. The county ct. judge said that he 
formed the conclusion that there was no 
material change in the workman’s working 
capacity since Nov, 1929. He then went on 
to find that the workman & his wife shared 
the profits of the grocery business, <fe that the 
share' of the profits would be about 30«. a 
week, so that the existing compensation of 
11s. 9d. a week would be correct. Th^ em- 
ployers appealed on the ground that there was 
no evidence for the various findings : — Held : 
there being evidence on which the county ct. 
judge could find that the employers had failed 
to prove any change of circumstances, that 
alone was sufficient to justify him in dis- 
missing the application to review, &: the 
other matters did not therefore arise. — 
Steel Peech & Tozer, I^td. v, Lambert 
(1933), 20 B, W. C. C. 579, C. A. 

3726e. workman suffered injury by 

accident in Dec. 1932, A; was under treatment 
until Aug. 1033, when he underwent an 
operation. Compensation was paid on the 
basis of toi^al incapacity ft'om Dec. 1932 
until Apr. 1934, when payments were dis- 
continued. An ai)ffiication for compensation 
wAs then made. Tlie employers denied lia- 
bility on the groxmd that since the date of 
the application the workman had not been 
incapacitated for work by reason of the juiy, 
but they submitted to a declaration of lia- 
bility. The judge found in favout of the 
workman & made an award on the basis of 
total incapacity. In Feb. 1936, the em- 
ployers applied for a review.’ Evidence was 
given that the workman would have had to 
undergo the operation even if there had 
been no accidfent A the employers contended 
that at the time of the review it could no 
longer be shown that the incapacity was due 
to the accident. The judge allowed the 
application A terminated the employers’ 
liability. The workman appealed : — Held : 
as the employers, by submitting to a declara- 
tion of liability, had made an unqualified 
admission that the incrapacity was due to the 
accident, ih was not open to the judge, without 
a change of circumstances, to hear new evi- 
dence on a matter^ which had already been 
decided. — London Power . Co., Ltd, v. 
Lamb, 1 1 936] 3 All E. R. 392 j 29 B. W. C. C. 
281, C. A. 


3731. Add, Annotations Ccftttsd. v, 0uest, 

Keen A Nettlefolds, Watkijis v. Same, 
^ M.w^r V, Same, Ingram v. Oiwahay (1927), 
00 L, J, K. B, 664 ; Cbarltdn v, Vmon Castle 
Line, Ltd. (1930), 143 L. T. 66 ; Williams v, 
Penmaenmawr A Welsh Granite Co, (1938), 
X4S L. T. 485. Refd. Oiishion v, Tr^egar 
Iron A Coal Co. (1927), ^0 B. W. 0. 0. 454 ; 
Smith V, Union Castle S.S. Co# (1932), 25 
B. W. C. 0. 176. 

3733. Add. Annotations : — As to {1) Held, Ramsay 
V. Gramophone Co., [1936] 2 All E. R. 752, 
As to (2) Consd. Williams v. Penmaenmawr 
A Welsh Granite Co. (1933), 148 L. T. 485. 
Held. Lewis v. Guest, Keen A Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram 
V. Crawshay (1927), 96 L. J. K. B. 664; 
Smith V. Union Castle S.S. Co. (1932), 25 
B. W. C. C. 176. 

3733a. .] — A workman was certified to be 

, . disabled by an industrial disease contracted 
whilst employed as a mule spinner, A in 
1926 was awarded compensation of £>1 a week 
on the basis that he was fit for any work not 
in the spinning trade A shotild be able to 
earn £1 19s. Id. a week, his pre-accident 
average weekly earnings being £3 19s. 7d. 
After being imemployed for some two years 
he obtained work at a wage of £1 18s. a 
week for a year, when he was again unem- 
ployed for nearly two A a half years until 
Apr. 1932. In Apr. 1932, he obtained 
employment as a clerk to a commission agent, 
being employed for each afternoon while 
racing was proceeding at £1 5s. a week. The 
work w'as seasonal from Apr. to Nov. in each 
year. Whilst so employed, in Oct. 1933, 
he applied for a review of the weekly pay- 
ment of £1. The county ct. judge held that 
there had been no change of circumstances 
since* the award of 1926 which would justify 
a review of that award, A that he could not 
regard the £1 5s. earned for part-time work 
as any criterion. The Ct. of Appeal set aside 
the award of 1920 A substituted the actual 
wage of £1 5s. for the estimate of £1 19s. Id. 
A made an award for £1 7s. HJd. u week : — 
Held : the woi’ds “ he is earning or is able to 
earn ” in sect. 9 (3) (i), were strictly alterna- 
tive, A the first alternative was not qualified 
by the Words “ in some suitable employment 
or business.” Assuming that the £l 5s. a 
week was derived otherwise than from “ a 
suitable employment or business ” it still was 
an average weekly amount which the work- 
man was earning after the accident within 
the meaning of the first alternative, A as 
there was no evidence that that amount was 
not really what he might earn if he took 
proper steps to get the most remunerative 
employment he could find, he must be charged 
with the 25s. A no more. — Delta Mill (1919), 
Ltd. V, Blakemobe (1935), 104 L. L K. B. 
459 ; svb norn. Blawmobe v. Delta Mill 
(1919), Ltd., 28 B. W. C. C. 193, H, L. 

3734a, Workman generally more fit for work,] — 
A colliery repairer had a series of hernia A 
operations for hernia, commencing in 1922. 
In 1927, on the workman’s appln. for com- 
pensation, the county ct. judge found as a 
fact that he was not fit to do the work of 
repairer, A awarded compensation. In 1928, 
the employers applied to terminate the weekly 
payment, A the matter was referred by the 
Judge to the medical referee, who repeated 
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the w^My payments. The workman appealed i 
on the ground that the judge had merely 
reversed his first decision without any chunire 
of circumstances, dn view of this argu- 
ment, the judge was written to ^ asked what 
change of circumstances he found which 
justified him in coming to his decision in 
1 928. In reply the judge said be had found 
that the workman was generally more fit 
for work : — Bcld : there was evidence that 
the man was fitter generally, «& there had 
been, therefore, such a change of circum- 
stances as Justified the later award. — 
PARTUmOE, JONES Sc PaTON JoHN, IjTD. V. 
SULWAY (1928). 21 B. W. C. O. 423. O. A. 

8734b. Injury to right eye — Subsequent blindness 
in left eye unconnected with accident — In- 
ability to work.] — A first helper at a blast 
furnace was in Aug. 1929, injured by reason 
of a piece of molten metal entering his right 
eye which was in consequence removed. He 
returned to work & though ho could not do 
it properly by reason of his injury, he was able 
to carry on for three years with help & was 
paid his full former wages. In Nov. 1933, 
he had to cease work on account of a cataract 
unconnected with his injury having developed 
in his left eye, subsequently resumed work 
at reduced wages. In Apr, 1935, he ai)plied 
for review of a declaration of liability which 
had. previously been recorded. The county 
ct. judge held that, in spite of some physical 
disability resulting from the accident, the 
workman would have been earning his x)ro- 
accident rate of wages at the dat/e of the 
arbn. but for an ev^ent not ( onnecied with the 
accident that he had not in*oved a cliangt* 
of circumstances since the date of filing the 
declaration of liability. He therefore madt^ 
his award for the employers. The workman 
appealed : — Held : tlie cessation of work in 
1933, although due to a reason unconnected 
with the accident, was a change of circum- 
stances entitling the workman to ask for a 
review. The workman was entitled to have 
compensation for liis partial incapacity 
assessed. Appeal allowed, (.’ase remitted 
for assessment of compensation. -Hkuuy v, 
Appleby Ikon Oo., Ltd. (1935), 28 B. W. 
C. C. 483, C. A. 


8737. Add, Annotations : — Consd. Lewis v, Huest 
Keen & Nettiefolds, Watkins v. Same, 
Tucker v. Same, Ingram v, Crawshay (1927), 

96 L. J. K. B. 064; Bevan v. Nixon’s Navi- 
gation Oo. (1928), 189 L. T. 647. Retd. Cushion 
V. Tredegar Iron & Coal Go. (1027), 20 B. W. 

O. O. 4j54 ; Barbei\ Walker A: Oo. v, Flint 
(1928), 98 L. J. K. B. 83. 

— The principles laid down in 

^Hevan v. Jtslnerglyn Colliery Co,^ No. 3366, 
ante^ for computing the weekly payment in 
casCB of partial incapacity, where there 
has been a fluctuation of wages since the 
accident, have been incorporated in Work- 
men's Compensation Act, 1925 (c, 84), to 
a limited extent by sect. 11 (3). Apart from 
that sect, the principle does not apply to 
cases under the Act, the 
Workmen's Compensation Act, 1906 (o* 5o), 
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having been repealed 
pensation Act^ 1923 


3787b. General tall In wages.] — A collier being 

partially incapacitated by an accident arising 
out of A in the course of his employment, 
entered into an agreement with his employers 
by which, after reciting that the workman’s 
average weekly earnings for twelve months 
before the accident were £3 1 9s. 4d., it was 
agreed that the employers should him 
suitable employment & pay him the wages 
which he could earn therein A, in addition 
to those wages in each week, half the 
ditlerence betvvc‘ea his said average weekly 
earnings & the wages he could earn at the 
said employment by working wJiile the pit 
was at work, but not in any case exceeding 
£1. After weekly payments under the agree- 
ment had been made for souu^ years, the rate 
of wages having fallen, the employeiK applied 
to have the payments reviewed under 
Workmen’s Compensation /Vet, 1900 (c. .58), 
Sched. L, s. 16 : — Held : a change in (,ht‘ rate 
of wages, being one of the events con- 
templated <fc provided for by the agreement, 
was not such a change in the circumstances 
as entitled eitlier party to have the weekly 
payments reviewed. — -Bakbek, Walkek & 
Co. V , Flint, [1929] 1 K. B. 256 ; 98 L. .T. 
K. B. 83 ; 140 L. T. 154 ; 21 B. W. C. C. 
428, C. A. 

3745a. .] — A workman, who was paid com- 

pensation for the loss of tluee fingers, & who 
had returned to light work, was discharged 
owing to the closing down of his employers* 
works. He registered with the Labour 
Exchange <& for some months received un- 
employment benefit, together vith a pro- 
portionate amount of compensation from his 
late employers. When the unemployment 
benefit ceased he claimed full compensation, 
proving that he had made genuine attempts 
to obtain work but had failed owing to his 
injury. The county ct. judge awarded a sum , 
less than the full compensation, to date fiom 
the application for review & not from the 
cessation of the unemployment benefit : — 
Held t the workman was entitled to com- 
pensation on the basis of total incapacity as 
from the date when the unemployment 
benefit ceased. — King v. British Steel 
Cokpn., Ltd. (1928), 21 B. W. C. O. 37, 0. A, 

Annotation : — Refd. Hughes v, Pwll-Holi Granite Co, (1929), 
22 B. W. C. C. 037. 

3748a. - A workman was injured by acci- 

dent on July 4, 1926, & was paid com- 
pensation for total incapacity until .Jan. 
1929, when the weekly payments were 
reduced to 25s. In Mar. 1929, the workman 
applied for an increase by way of review. 


The coimty ct. judge held that there had 
been no change of circumstances A refused 
the application. The ivorkman later renewed 
his application, alleging that a change of 
circumstances had been created by the com- 
bined effect of the stiiL' of the labour market 
A his own injury, & claimed to come within 
sect. 9 (4). The county ci. jud^e found that 
the workman liad not really tried to obtain 
employment, & again held that there had 
been no change of cheumstanoes that would 
justify a review. The workman appealed ; — 
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Held: there was evidence to support the 
finding, <fe no misdirection. — CJhabi*ton v, 
Union Castle Line, Ltd. (1930), 143 L. T. 
66 ; 23 B. W. 0. C. 65, 0. A. 

37481), No genuine effort to keep work.] — 
builder’s labourer lost his right eye as a 
result of an accident arising out of & in the 
course of his employment. He was paid full 
compensation for some two years when he 
was offered light work which he refused. 
The employer then applied to terminate the 
weekly parents but submitted to a declara- 
tion of liability. The county ct judge ter- 
minated the weekly payments & a declara- 
tion of liability was recorded. The workman 
within three months applied for a review on 
the ground that he was entitled to the benefit 
of the 1931 Act. The county ct. judge found 
that the workman had in fact obtained two 
jobs from which he had been dismissed for 
wilful clumsiness, although he could have 
done the work. He therefore held that there 
had been ho change of circumstances since 
the award terminating the weekly payments, 

& that he had not brought himself within 
the 1931 Act : — Held : there was evidence 
to support the findings & no misdirection. — 
Few V, Goodchild (Arthuu G.) & Sons, 
Ltd. (1932), 25 B. W. C. C. 418, C. A. 

3749. Add. Annolations : — As to (1) Apld. Glads- 
stone Spinning Co. v. Nangle (1928), 98 L. .T. 
K. B. 161. Refd. Keane v. Moimt Vernon 
(hlliery Co., (1933] A. C. 309 ; Gregson v. 
Swift (1930), 29 B. W. C. C. 100. 

3750a. ♦] — A miner was injured in 1922. 

His average weekly earnings were 42s. 8d. 
He was paid 20«. a week as compensation 
with 15s. as war addition. He developed 
nervous weakness of the heart & neuras- 
thenia. In 1927 an award for 358. a week 
was made & filed. In Apr. 1932, an appli- 
cation by the employer to diminish the 
weekly payment was refused, but the medical 
witnesses agreed that the workman was fit 
to do suitable light work. The employer 
thereupon offered the workman a job as a 
watchman at a weekly wage of 308. in a 
colliery wliich was in the process of being 
dismantled, & the offer was accepted. The 
workman then received 308. a week as wages 
<fc 68. 4d. as compensation. In July, 1932, 
the employer again applied to diminish the 
weekly payment. The workman contended 
that there had been no change of circum- 


stances since Apr. 1932, entitling the em- 
ployer to review, the watchman’s job being 
a job specially created by the employer for 
the purx>ose of the review. The county ct. 
judge held that there was no evidence of 
any change for the better in the workman’s 
physical capacity, & refused i^ho application. 
The employer appealed ; — HM : there was 
misdirection, the offer & acceptance of work 
at 308. a week being in itself a change of 
circumstances entitling the employer to 
review. Appeal allowed. Case remitted for 
county ct. judge to assess the weekly pay- 
ment in accordance with Sched. I. (3) of 
the 1 900 Act — Englefield Collieries, 
Ltd. V. Boberts (1932), 25 B. W. C. C. 558, 
a A. 

3753a. -- — Effect of Workmen's Compensation 
Act, 1926 (c. 42).] — A workman, being a 
minor, who met with an accident arising out 
of & in the course of his employment before 
the above Act came into f oi’ce, is, if he was still 
under twenty-one years of age when the Act 
came into force, entitled to obtain a review 
during the extended period permitted by the 
amending Act. — Edward Curran & Co. v. 
Kays, [1928] 2 K. B. 469 ; 97 L. J. K. B. 
806; 139L.T.294; 21 B. W. C. C. 203, 0. A. 

• Annotation : — Consd. Vickors-Armstronsrs, Ltd. v. Ilcgan 
(1932), 147 L. T. 298. 

;753b. Time for making claim.] — An infant 

sustained an accident on Jan. 14, 1930, & 
received compensation at the rate of £1 a 
week. On June 24, 1930, he was given light 
work, & in addition to his pay for this work 
received 88. 3d. a week as compensation. 
He was discharged on Dec. 3, 1930. lie 
became twenty-one on June 30, 1931. In 
Nov. 1931 certain correspondence passed 
between the employers’ insureis & the work- 
man’s solrs. whereby it was agreed that the 
sum of 88. 3d. a week should be paid to the 
workman as compensation. This letter said, 
“We think it will be necessary to record an 
agreement to show the review by consent of 
the post-infancy basis of compensation. 
Before doing so, however, we shall be glad to 
know whether you are prepared to settle this 
case.” The workman never signed this 
agi'eement nor was it recorded. He received 
88. 3d, a week for thi‘ee weeks only, when he 
was taken back to work at £2 48. a week. 
On Jan. 4, 1932, an application was filed by 
the workman for arbn. by way of review on 


PART XIV. SECT. 20, SUB-SECT. 4.— - 
B. (d). 

»g. lAmiiulion to light work not due 
to accident medical report going beyond 
reference .} — Tbe employers of a work- 
man, who had been reoelvioi? com- 
pensation for an injury to his back 
alleged that he was now ** fit for 
ordinary work ** & craved that the 
matter should be referred to a medical 
referee tmder sect. 19. The medical 
referee CeSbifled that the workman was 
fit for light work only, but added that 
hlB vmntnosB was not due to the 
accident, the eftoota of which had 
completely passed off, but to rheumatic 
fibrosis. The arbitrator having refused 
a motion by the employers to end the 
compet^fitlon : — Held : the arbitrator 
bad acted rightly in refusing to end 
the compensation, in respect that the 
only matter referred to the znedloal 
referee was the question under 
sect. 19 (2) & the referee has decided 
that question In the workman’s favour. 


— Quikk V . Mount Vernon Cou.iery 
Co., 11932] S. C. 23 ; 24 B. W. C. C. 
Supp. 113.— SCOT. 

PART XIV. SECT. 20, SUB-SECT. 5. 

sa. Recovery of workman — No juris- 
diction to increase payments .] — A farm 
labourer under twenty-one years of age, 
who hod lost an eye by accident arising 
out of his employment, & had been 
awarded compensation, brought pro- 
ceedings for review ; & in the course 
thereof a medical reference was 
obtained, as a result of which the 
referee certified that the workman had 
again become fit for his ordinary work. 
At a proof subsequently taken in the 
review proceedings it was established 
that, if the workman had remained 
uninjured, ho would probably have 
been earning more dui'lng the whole 
period under review than lie had been 
earning at the ttu^. pi the accident. 
The tlupwter moved the 

arbitm^ end ooo^ensation at the 
date of ^ meree’s e^lfioato, but the 
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arbitrator refused to do so, on the 
ground that the workman was, in 
virtue of 1925 Act, s. 11 (2), entitled to 
compensation in respect of his earning 
capacity being as a result of the 
accident less than it would have been 
had he not been injured ; & he awarded 
a weekly payment as for partial 
incapacity until further order of the 
ct . : — Held : the worknmn having fully 
recovered capacity, the arbitrator was 
bound to end compensation as from the 
date of the referee’s certificate, subject 
to the workman’s right to have the 
award made suspensory ; & the arbi- 
trator was not entitled to award further 
weekly payments in virtue of sect. 
11 (2) of 1925 Act, In respect that 
sect. 11 (2) only warranted the increase 
of weekly payments to which a work- 
man in minority was already entitled, 
He had no application in cases where 
the right to compensation had termin- 
ated. — ^MTLWBAITH V. PATON, [1932 J 
S. C. 090 ; 25 B. W. C. C. Supp. 44,— 
SCOT. 
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the grcnmd that, but for the accident, he 
would have been earning £3 Os, 6d. a week. 
The county Ct. judge held that no agreement 
capable of being recorded was contained in 
the letters, & that the application for review 
was out of time. The workman api>caled, 

& also instituted proceedings to record a 
memorandum of agreement : — Held : without 
deciding whether any agreement was in fact 
contained in the lettem, & without prejudice 
to the proceedings to record a memorandum 
of agreement, the application for review was 
out of time. Appeal dismissed — 3ou>isok 
Sharp Bros. & Knight, Ltd. (19321 26 
B. W. C. C. 86, C. A. 

l*td. V. Kegau 

3753c. Informal notice to employer within six 

months after attaining majority.]— ^V ickers- 
Armstrongs, Ltd. v, Regan, No. 3708a. 


Miller v, Taylor & Son (1931), 100 L. J.K.B. 
611; 145 L, T. 539; 24 B. W. C. C. 237, C/A.^ 

3754b. — Question of fact.]— An infant work- 

man met with an accident while employed 
as a motor-lorry driver’s urate & received 
ciimY^ensation. On attaining twenty -one the 
workman asked for a review of the weekly 
payment, alleging that but for the accident 
he would now have been able to earn wages 
as a motor-lorry driver. At the hearing of 
the arbn. the workman caKed evidence to 
show that he had learned to drive a motor 
lorry, but the county ct. judge disbelieved 
this evidence & made an award in accordance 
with an offer submitted to by the employers. 
The workman appealed t — Held : the ques- 
tion was purely one of fact & there was no 
misdirection. Appeal dismissed. — Ruston 
V. Rybtjrn (1931), 21 B. W. C. 0. 101, C. A. 


3753d. ,] — An infant suffered an injury 

by accident arising out of & in the coui-se 
of his employment on Dec. 16, 1920. Lia- 
bility was admitted & compensation of £1 
a week paid by the employer until May 17, 
1927, when a declaration of liability was filed. 
The workman was given light work which 
lie was able to do, but after six weeks he 
left of his own accord. The workman came 
of age on June 12, 1931, & on Aug. 17, 1931, 
a letter was written by his solr. to the em- 
ployer, discussing the amount of compensa- 
tion payable now that the workman had 
attained the age of twenty -one requesting 
payment of an increased amount. A request 
for arbn. was filed on Mar. 10, 1932, & at 
the hearing the county ct. judge upheld a 
preliminary objection of the employer that 
the application for review was out of time 
having regard to sect. 11 (2), as amended by 
sect. 1 of the 1920 Act : — Held : the point 
was already decided in Vickers- Armstrongs, 
Lid. V. RegaUf No. 3753c, ante, that an 
informal application for review if within 
time is sufficient to comply with the sect. 
Appeal allowed. — Darby v. Allen (1932), 
26 B. W. C. C, 326, C. A. 

3754. Add. Annotations : — Consd. Miller v. Taylor 
& Son (1931), 100 L. J. K. B. 641. Refd. 
Webb V. Southern Ry. Co. (1932), 25 B. W. 
O. 0. 621. 

3754a. .] — An infant workman at 

fifteen years of age commenced work at 8s. 
a week. At sixteen years of age when he met 
with an accident he was receiving 128. a week, 
iSc received compensation based on that figime. 
When he was twenty years old he applied 
for a review of the weekly payment, his 
evidence being that three years earlier he had 
been offered a post on a liner. The coimty 
ct. judge found that the workman was not 
suitable for a post at sea, &, apparently 
without considering whether the man might 
have obtained work elsewhere at an increased 
wage, he further found that at the date of the 
hearing the workman would probably have 
been earning, if uninjured, no more than the 
amount which he was earning when he met 
with the accident. The workJnan appealed : 
— Held : the reasons given by the county ct. 
judge for his award were unsatisfactory & 
the case must be remitted for further con- 
sideration. Appeal allowed. Case remitted. — 


3755. Add. Annotation : — As to (2) Consd. Miller v. 
Taylor & Son (1931), 100 L. J. K. B. 041. 


3756a. Effect of criminal conviction.] — An 

infant, aged nineteen & a half, while em- 
ployed as a railway porter lost bis left arm 
in May, 1913, by an accident arising out of 
& in the course of his employment. Liability 
was admitted under the 1906 Act, & a weekly 
payment of lOs. was made from May to 
Dec. 1913. In Dec. 1913, he was employed 
as a signalman at 23s. a week, & was pro- 
moted from time to time so that in 1930 he 
was being paid at the rate of 65v‘». a week. 
On Sept. 8, 1930, he committed a criminal 
offence totally unconnected with his em- 
ployment, & served a term of imprisonment 
from Sept. 30, 1930, to July 20, 1931. It 
being a rule of railway cos. that persons who 
have been convicted & imprisoned shall not 
be employed by them the workman was 
unable to obtain his former employment. 
In Jan. 1932, he applied for a review of the 
origi^l payment of 10». a week. The coimty 
ct. judge assessed his earning capacity in 
the open labour market at 20s. a week, & 
held that, had he been uninjured, he would 
probably have been earning not less than 
65«. a week at the date of the review. He 
therefore made an award under Schod. I. (16) 
of tJie 1906 Act increasing the compensation 
to 208. a week, but ordered that such increase 
should not commence to oi:>erate on Sept. 8, 
1930, but be suspended until July 20, 1931. 
The employers appealed : — Held : there was 
evidence on which the county ct. judge could 
exercise the discretion given to him bv 
Sched. I. (16) of the 1906 Act, & he had 
exercised his discretion judicially. Appeal 
dismissed. — Webb v. Southern Ry. Co. 
(1932), 25 B. W. C. O. 521, 0. A. 


3762a. What court has jurisdiction.] — ^Whero an 
arbn. is heai’d in a county ct. in the district 
of wliich both workman & employer reside, 
& an award jls made capable of being reviewed, 
it is competent for either party to apply for 
a review in another county ct. in the district 
of which the accident happened, & the judge 
of the second county ct. has jurisdiction to 
hear & determine the case, is under no 
obligation to transfer the proceedings to the 
first county ct. Application to stay pro- 
ceedings pending appeal.-— Thomas Ar^N, 
Ltd. V. Hagger (No. 1) (1931), 24 B. W. C. C. 
373, C. A. 
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3762b. .] — A claim for CompensaMon was 

heard by the couaty ct. judge of the district 
in which both employer & workman resided. 
An award was ^ven in favour of the work- 
man & recorded in that ct. The employer 
then e|>plied for a review*, in the coimty ct. 
of the district in which the accident hap- 
pended, having first obtained a certified bopy 
of the award & filed it in the second ct. The 
county ct. judge of the second ct. refused to 
transfer the proceedings to the first ct. & 
found that the workman had recovered & 
made an award endipg the weekly payments. 
The workman appealed, alleged that the 
second judge had no jurisdiction to hear the 
review : — Held : the word “ shall ’* in 1925 
Act, s. 27, is not mandatory but is qualified 
by the words “ subject to rules of ct,” &; by 
rule 89 of Workmen’s Compensation Rules, 
1926, the* county ct. judge had jurisdiction 
to hearvthe review. He also had jurisdiction 
by virtue of County Gt. Act, 1919 (c. 73), 
s. 10 {1). Appeal dismissed. — Thomas 

AtXKN, lyTD. V. Haoger (No. 3) (1931), 24 
B. W. C. O. 513, 0. A. 

3763a. .] — Harding v. Waters (II. & E.), 

Ltd., No. 3701g, ante, 

3766a. Particulars — Contents of.] — Upon an 

application by an employer to review a weekly 
payment & diminish it, or terminate or 
diminish it, the appropriate form is Form 5, 
under which certain particul^.rs are to be 
given. These do not include particulars of 
the extent to which diminution is asked for, 
but the county ct. judge has a discretion to 
order or to refuse such further particulars 
under r. 29 (2). His decision on the point 
is not a decision on a question of law, & 
there is no appeal Semble : such 

particulars ought to be sparingly ordered, & 
not with the object of compelling the county 
ct. judge to give costs to one side or the other, 
& there is much greater reason for asking for 
particulars of the extent of diminution of a 
weekly payment where termination is not 
asked for, than where the employer is asking 
for termination or diminution. — Vickers, 
Ltd. V, Miners, Thames Steam Tug & 
Lighterage Co. v, Ingram (1927), 96 L. J, 
K. B. 490 ; 137 L. T. 226 ; 71 Sol. Jo. 350 ; 
20 B. W. 0. 0. 269, C. A. 

3769. Add. Annotation : — ^Apld. Elliott, Ltd. v, 
Hobbs (1929), 22 B. W. C. 0. 509. 

d769a. — *A workman suffered an 

accident to his right eye in Apr. 1923. 
Liability was admitted & compensation paid. 
In Dec. 1927, the weekly payments were 
reviewed & the county ct. judge made an 
award in respect of partial incapacity at the 
rate of 17s. 6d. a week, such rate to date 
from Feb. 1927. Compensation continued 
to be paid at this rate without any suggestion 
on tjie pSj?t of the workman that the rate 
should be altered. In Jizne, 1929, the 
employer^ filed an application for redemption 
of the 178. fid. per, week under sect, 13 on the 
basis of permanent partial incapacity. The 
workman’s solrs. wrote to the employers 


that the workman objected to the applica- 
tion to redeemi but that they could not object 
’ to it as they themselves felt that his medical 
condition was would continue to be the 
same as it had been for the past two years, 
At the hearing of the application on July 1. 
medical evidence was called to the effect 
that the Workman’s condition was stabilised 
&; that there, was uhUkely to be any change 
in either eye. The county ct, judge, 
however, dismissed the application to redeem, 
stating that he was doing so in the exercise 
of the discretion which, in his opinion, the 
legislature had given to him. The em- 
ployei's gave notice of appeal, & later the 
workman filed an application for review on 
the ground that kis incapacity had increased : 
— Hkld : (1) the employers have an absolute 
right to redeem, & the judge has no discretion 
to refuse such application ; (2) the applica- 
tion of the workman to review not being in 
existence at the date of the hearing of the 
employers* application to redeem & the right 
of the employers to redeem having become 
crystalised by that date, the siibsequent 
application to review could have no effect. — 
Elliott, Ltd. v. Hobbs (1929), 22 B. W. C. C. 
509, C. A. 

3771a. ,] — ^An injured workman was 

paid full compensation at 228. lOd. per week 
until Mar. 23, 1933. On Oct. 31, 1933, an 
agreement was entered into between the 
parties, whereby the employer agreed to 
employ the workman on hght work at 28. fid. 
per day for eight months during the year & 
to pay compensation at 148. id. per week. 
On Jan. 7, 1936, the employer applied to 
i*edeem the weekly payments on the basis of 
a weekly payment of 14s. Id. per week, & the 
worlanan applied for a review of the award 
on the ground of a change of circumstances ; — 
Held ( 1 ) the agreement to provide light work & 
pay compensation must be regarded as a whole 
& the employers could not redeem on the 
basis of a weekly pa.yment of 148. Id. ; (2) the 
employers shoulcl have asked for a review of 
the weeMy payment & redemption, the 
county cl. judge was not bound on an applica- 
tion for redemption on the footing of a weekly 
payment of 14s. Id. to proceed to a i*eview 
of the weekly sum ; (3) the coxmter-applica- 
of the workman for a review did not 
oblige the county ct. judge to review the 
payment for the purposes of the employer’s 
application to redeem. — ^PiCK v. Failing, 
[1930] 2 AU E.,R. 1291 ; 155 L. T. 196 ; 80 
Sol. Jo. 704 ; 29 B. W. C. C. 203, C. A. 

3776. Add. Annotations: — As to (1) Gonsd. Curran 
v. Kays, [1928] 2 K. B. 469 ; Pick v. Paling, 
[1936] 2 All E. R. 1291. 

8777. Add. Annotation : — ^Apld. Elliott, Ltd. v. 
Hobbs (1929), 22 B. W. C. C. 509. 

3781. Add. Annotations : — As to (2) Refd. Currant). 
Kays* [1928J 2 K. B. 469. (Generally, Reid. 
Elliott, Ltd. V. Hobbs (1929), 22 B. W. 0. C, 
609. 

8799. Add. Annotatixins : — As toil) Apld. Raeburn 
t?, Lochgelly Iron & Coal Co. (1926), 20 


PART XXV. SECT. 20, SUB-SECrT. 6. 

8768 i. Whether origiruxl arbitration 
or review appropriate — Paymmt of tom- 
pemtoHon under unrecorded cutreemeni.] 
— Babbts V . Manob Powis Goal Co., 
Ltd., 11926) S. 0. 972.~SOOT, 


PART XIV. SEOf. 22. SUB-SECT. 1. 

to. Farious Industries (Silicosis) 
Scheme^ 1928 — -Duty to furnish informa- 
tion ae to previous errwloy7nera---Tiim 
for fktmming .} — Various Industrioe 
(Silicosis) Sokome, 1928, pc^ra. 13, 


enacts that a olalmaut for compensa- 
tion under the Scheme must furnish 
the employer froito whom oompenea- 
tion is claimed with true Information 
as to his previous employment, & that, 
if the claimant withholds information, 



VoL ZZXIV.— Master and Servant Cases 87M— SSOle; 


B. W. O. 0. 63T. Colisd. Bradley v. London 
Sd JSrbrfch Eastern Ry. Co. (1931), 146 L. T. 

30 ; Ormond v. Holmes «&; Oo., [1937] 2 
AU E. R. 795. BeM. Bmith & Son Eagle 
Star Sd British Dominions Insurance Oo. 
(1934), 27 B. W. C. C. 1 ; Leary v.. Deptford 
S,8. Owners (1935), 28 B. W. 0. 0. 235. 

880111. Scheme Inapplicable where employ- 

ment occasional — What is occasional work.] — 

By Metal Grinding Industries (Silicosis) 
Scheme, clause 2, the scheme is made to 
apl)]y to all workmen employed in the grind- 
ing of metal by mechanical power or in glaz- 
ing, when such glazing is carried on in the 
same room as the grinding, but by proviso (a) 
thereof the scheme is not to apply, if such 
employment is occasional only, for not 
more than eight hours in any week. A 
workman, employed by knife-blade manu- 
facturers, superintended the girls in the 
glazing shop, & also worked on tlie processes 
of glazing known as rebufYing & whittening. 
In the course of his work he used an abrasive 
wheel in the whittening shoi), wbittening 
involving the raising of silica dust. Ue 
became totally disabled from silicosis & was 
certified accordingly. The county ct. judge 
found that the work done by the workman 
in rebuffing & whittening was “ occasional 
only &> for not more than eight hours in any 
week,” & was, therefore, within the above 
proviso, & that he was thereby precluded from 
the benefit of the scheme. The workman 
appealed : — Held : for the employment to 
fall within the proviso it must be both 
** occasional only ” & “ for not more than 
eight hours in any week.” In this cose the 
workman was called on, under his ordinary 
employment, to do the w6rk, Sc, therefore, 
such work was not “ occasional only.” — 
Makin V, Nkeoham, Veall Sc Tyza(3K, Ltd. 
(1929), 22 B, W. C. C. 76. 0. A. 

3 g 01 l). Disablement before Scheme In opera- 

^on.] — By Various Industries (Silicosis) 
Scheme, dated Dec. 11, 1928, workmen 
engaged in certain processes are brought 
within the operation of the 1926 Act. By 
para, 2 the scheme came into operation on 
Peb. 1, 1929, & is made to apply to all work- 
men employed at any time on or after Jan. 1, . 
1929, in the processes therein specified. By 1 


. para. 11 1925 Act, s. 14, requiring the claim 
to be made within six months of the happen- 
ing of the accident, is made to apply, the 
disablement being treated as the date of the 
accident. A street mason employed on 
Jan. 1, 1929, on a process within the scheme 
was taken IQ on Jan. 8, & later went to 
hospital suffering from silicosis. He did not 
know until Apr. that he was entitled to 
compensation. On Apr. 28 he wrote to the 
certffying surgeon who, however, was away. 
He took no further steps to get certified until 
at the end of June he was discharged from 
hospital in order to see the certifying surgeon, 
who examined him & certified him on July 2, 
1929, to be disabled by silicosis as from 
Jan. 10, 1929. On July 12 be first gave 
notice to his employer of the accident Sc 
made a claim. The county ct. judge held 
that the accident having occurred between 
Jan. 1 and Feb. 1, 1929, was not one to 
which the scheme applied, & that there was 
no reasonable cause why the workman should 
have delayed making his claim until two 
days after the six months had expired. The 
workman appealed : — Held : although the 
Scheme did not become operative until 
Feb. 1, 1929, it nevertheless applied to all 
workmen employed on or after Jan. 1, 1929, 
& therefore applied to a workman employed 
on Jan. 1, 1929, who was certified after that 
date as being disabled. On the second point 
the award weis upheld on the ground that 
there was here no reasonable cause for the 
delay in making a claim. Appeal dismissed. 
— Holt v. Hobson (Andrew) & Sons (1930), 
23 B. W. C. 0. 242, C. A. 

S801c. Order extending Workmen’s Compensation 
Act, 1906 (c. 58), s. 8, to Ironworkers* 
cataract — Construction of Order,] — Held : 
the proviso to Workmen’s Compensation 
(Ironworkers’ Cataract) Order, 1925, was not 
governed by the operative words in par. 2 
which contained the absolute limit^ of six 
months in all, & where the incaTjacity was 
emtinuing, compensation oould be allowed 
for the continuing incapacity. Semhle : the 
absence of a bed in a ward or a vacancy in a 
place for an operation would be a good 
medical reason for the non-performance of an 
operation within the four months, — Davies 


he shall forfeit any right to compensa- 
tion under the Scheme. A vrorkman, 
who had been cortifled by the oortifylng 
surgeon to t)o totaUy disabled by 
silicosis, claimed compensation from 
his employer, iffls claim haring been 
rofusech he brought arbn. proooodin^, 
& in the Initial wdt furnished for the 
first time the particulars os to his 
previous employment required by 
para. 13 of the Scheme : — 
being in para. 1 3 no time limit within 
whion the Information must be fur- 
nished, the workman, haring furnished 
it in the initial writ, was not in broach 
of para. 13 : &, accordingly, ho had 
not forfeited his right to compensa- 
tion. — V. GLAttfrroNE, [1931] 
S. O. 238 ; 24 B. W. 0, 0. Supp, 1.— 
SOOT. 

«f. remt of “ hnu mfosure 

— Titio certificate^. J — ml ust rial i> ineaHes 
Order, 1920, para. 2, limits the right 
of a workman, who is distiblcd lor 
tjortam forms of employment by the 
Industrial disease of dermatitis pro- 
duQpd by dust or liquids, to recover 
oomi^nsatlcm to oases whore the 
arhi&fiiitCH^ is sat^fied that the dlseaee 


IS th«; result of “ long exiK>suio ” to dust 
& liquids. 

A workman employed by rubber 
manufacturers as a tyro builder, an 
emiJloyimsnt which exposed him tf> the 
fumes of benzene, was cortifled (li8> 
allied by dermatitis, due to the nature 
of his employment, in 8opt. 1931, & 
he received compensation iis for total 
Incapacity until Nov. 1935, when he 
obtained a National Health Insurance 
cortifleato of fitness for work, & hla 
emil>loyers ceased payment. On Jan. 4, 
1036, he was given work by the 
employers as a laboui’Cr to their 
electricians who wei‘e doing general 
wpairs while the works were closed 
for the holidays & no tyro bui Ming was 
being carried on. Within three days, 
however, ho again developed dernia; 
tills, & was <x»rtlfied to bo disabh'd as 
from Jan. 7, 1936. In in-bn. vrocoiHh 
IngH the employers maintamod tluit 
the second certifii^’O-te of disablctnent 
oould alone be ji^gard<‘d. tV. 
disablement was ^ m f he 

^long expof^iu'e.’' the Inmtation 
Order applied. In 
nensation as for i>artlal inoap^ity, 
fhe arbitrator found that tho workman 
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imd never wholly ree(>vei‘»Ml I’foiu the 
oi’iginid disablement iii 1931, whieli 
was the result of “ long exposui'C ” ; 
that his .siibHcquenf. eondiiion ues oiie 
of inercased suseeptihilif y t o unother 
disabling attack: iSc tlint hi*' disable- 
ment on Jan. 7, 1936. was duo to I hot 
suBceptibilil y In sdditiou io ilu' eeu- 
dll/ious under which ho woi ivCd bci.v\('(‘n 
Jaru 4 & Jan. 7. , 

In a fpiestiou as to whetluT, in 
dotermiuiug liahilit\ for bens-bum, 
the efl'cetH of the djM.iblcmenfc 

might l>e treatedns a ca use of the lA mw 

uot\vithKtai)d/ug the 'second 

fUK^i anenf lJ^>ld : uiiih*th( .s( ooud 
(’crlifleate estubJoslK'd that, as fi'oin 
Tm 7, li>36. the workman wan dis- 
al.hHl from earning full wages through 
liorimititis, it could not bo n'ud as 
importing that he hint recovered frimi 
iho flisoast' pr(jviousiy cortified, was 
I'lmsisteut with the view that the later 
disablement was simply duc‘. tn a 
n‘< rud(‘He.en(x; of the original dlwiase, & , 
accordingly, t he arbitrator w'as entitled 
to make his a>vard on tbo bdiSis of an 
original injury by accident In bept. 

1934.— MaoNaMARA V. TyRK & 

Kubbxr Co., [1937] S. C. 
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V. Bald WENS, Ltd. (1926), 136 L. 462 
20 B; W. 0. .0, 116, 0. A. 

diinotation: — Congd. Leonard v, Bedbrook Tinplate Co., 
[19301 1 K. B. 643. 

3801d. Right to compensation not limited to skilled 
workers,] — Applt, was employed by resps., 
who were varnish manufacturers, as a general 
labourer. He was twenty -two years of age 
& his wages were £2 a week. His work was 
to help with the loading & unloading of 
vehicles, & clean & liil old varnish drums 
In the course of his work he came intrj contact 
with rosin, turps, wood -oil, gum, etc., & he 
had to use turpentine for cleaning his hands 
as soap would not remove the dirt. In Dec. 
1929, the certifying surgeon certified that he 
was suffering from dermatitis produced by 
dust & liquids & was thereby disabled for 
work. On a claim for compensation under 
the Act the county ct. jiidgo awarded him a 
weekly sum for compensation from Dec. 7, 
1029. until Fob. I, 1930, when it was to be 
terminated. He held that applt. was not 
then disabled from earning full wages at 
the work at which he was employed ; that he 
was employed as a labourer simply & that 
he had full capacity to perform all kinds of 
general labouring work ; & that the wording 
of sect. 43 {] ) (i) precluded applt., who was a 
labourer, from recovering compensation as a 
worker in the varnish-making industry or 
otherwise than as a general labourer : — 
Held : the view taken by the county ct. 
judge that the workman did not come within 
sect. 43 was erroneous. There was nothing 
in the words of that sect, which limited its 
application to skilled workers in a process. 
It applied to any ordinary unskilled labourei' 
who suffered from any industrial disease due 
to the nature of his employment, & who 
was thereby disabled from earning full wages 
at the work at which he was employed. — 
Gilmoke V. Frederick Boehm, Ltd. (1930), 
99 L. J. K. B. 040 ; 143 L. T. 307 ,• 46 T. L. R. 
484 ; 74 Sol. Jo. 402 ; 23 B. W. O. 0. 198, 0. A. 

3801e. Extension of section to other diseases by 
Order in Council — Subject to modlffcation — 
What amounts to modification.] — 1925 Act, 

B. 43 (3), gives the Secretary of State power 
to make Orders for extending the pro- | 
visions of this section to other diseases & i 
other processes, &: to injuries due to the | 
nature of any employment specified in the 
Order not being injuries by accident, either ! 
without modification or subject to such ! 
modifications as may be contained in the 
Order.” Workmen’s Compensation (In- ^ 
dustrial Diseases) Consolidation Order, 1929, 
para. 1, extends the provisions of sect. 48 | 
” subject to the modifications hereinafter i 
specified,” to {inter alia) cataract caused by 
exposure to rays from molten or red-hot 
metal. Para. 3 provides that “ a person 
suffering from cataract sliall not be entitled 
to compensation under the provisions of the 
said sect, on account of that disease for more 
than six months in all,” subject to a power 
of extension at the discretion of the arbitrator 
acting on the advice of the medical referee : — 
Held : para. 3 was a ” modification ” within 
•sect. 43 (3), iVas therefore not ultra vires. — 
Leonard v. Redbbook Tinplate Co., Ltd., 
(1931] A. C. 205 ; 100 L. J. K. B. 225 ; 144 
L. T. 346 ; 47 T. L. R. 187 ; 23 B. W. 0. C. 
375, H. L. 


3801f. Metal Orlnding Industries (SlUcosU) Scheme 
—Necessity for employment on process when 
Scheme brought Into force.] — By para. 2 of 
Metal Grinding Industries (Silicosis) Scheme, 
which came Into force on July 1, 1927, the 
Scheme is made to apply to any workman 
employed on or after that date in certain 
processes connected with the grinding of 
metals. By para. 7 the certifying surgeon 
is to certify the date of disablement, & by 
para. 4 the workman, to qualify for com- 
pensation, must have been employed in the 
specified processes within the three years 
previous to the certified date. By para. 5, 
where the workman has been employed in 
the processes for not less than five years, the 
“ onus is on the employer to prove that the 
disease is not due to employment in the pro- 
cesses instead of on the workman to prove 
that the disease is so due. A workman had 
been employed as a nail & tack maker for 
thirty-five years &> as such had for many 
years to use a sandstone grindstone. On 
Feb. 7, 1930, the workman ceased work, Sc 
on Aug. 19, 19.30, he was certified by the 
certifying surgeon to be suffering from 
silicosis, the date of disablement being fixed 
as Feb. 7, 1930. On a claim for compensation 
the county ct. judge found that, although the 
workman had not been employed in any 
process mentioned in para. 2 of the Scheme 
since the Scheme came into force, yet as he 

, had been employed previously in such a 
process for not less than five years, he hold 
that the employers had failed to discharge 
the onus put upon them by para. 5 of the 
Scheme, & therefore held that the disease 
must be deemed to be due to the employment. 
He accordingly made an award in favour of 
the workman. The employer appealed : — 
Held : by the finding of fact that the work- 
man had not been employed in any process 
mentioned in the Scheme on or after the date 
when the Scheme came into force, the work- 
man was not within the Scheme at all, & 
therefore para. 5 could not be made to apply 
to him. Appeal allowed. — Hughes v. 

Harrison & Cook (1931), 24 B. W. 0. C. 
104, 0. A. 

801 g. Date of disablement — No date in certificate 
— Date of accident.] — Various Industries 
(Silicosis) Amendment Scheme, 1930, which 
came into force on Feb. 1, 1931, held applic- 
able to a workman who ceased work by 
reason of silicosis on Dec, 27, 1930, for the 
reason that no date of commencement of the 
disease was stated in the surgeon’s certificate 
which was given on May 7, 1931. — Bridges 
V. New Rock Collieries Co. (1932), 101 
L. J. K. B. 557 ; 25 B, W. C. C. 155, C. A, 

801 h. No wages eai^ned within twelve months 

of date — Calculation of compensation.] — 
Where a workman is certified to be totally 
disabled from silicosis & the date of dis- 
ablement is more than two years after the 
date when he was last employed in a process 
coming within Metal Grinding Industries 
(Silicosib) Scheme, 1927, he can, in view 6f 
the proviso to para. 4, sub^para. 1, of the 
Scheme that “ no compensation shall be 
payable if the workman has not been em- 
ployed at any time in the processes within 
the thi*e^ yeais previous to the date of total 
disablement,” recover compensation from 
that last employer, notwithstanding that by 
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lO of the Scheme sects. 8 to 13 of 

Workmen’e Compensation Act, 1925, are 
made applicable for the purpose of fixing 
the amount of compensation but with the 
exception that the amount of compensation 
ia to be calculated with reference to the i 
earnings of the workman under ' ' 

ployer from whom compensation 
able under the Scheme. 

The provision in sect. 9 (2) of 1025 Act 
that the weekly payment of compensation 

shall be fixed by 
8 average weekly 

i , - - ^ twelve months ” 

for the purpose of the Schema 


as to apply to the altered cir- 
cumstances, by treating it as referring to 
the previous twelve months during which 
the workman was em]jloyed in a process 
coming within the Scheme. — Bacon r. Winns 
(A. W.) & Sons, Ltd., [1933] 2 K. B. 493 ; 
102 L. ,T. K. B, on ; 149 L. T. 385; 49 
T. L. R. 511 ; 20 B. W. 0. C. 374, 0. A. 

• — Apld, Cole t\ Ainal(?ariiatod Anthracite Col- 
lieries, Ltd. ao B. W. O. C. 5G0. 


3801 j. — — .] — By para. 4 of Various 

Industries (Silicosis) Scheme, 1928, where 
a workman i.s certified as totally disabled from 
silicosis, & the disease is due to the employ- 
ment in the x^rocesses whether under one or 
more employee, compensation shall be pay- 
able during such disablement as if the disease 
were a personal injury by accident arising 
out of in the course of that employment. 
By para. 11 of the same Scheme the total 
disablement is to be treated as the happening 
of the accident. A collier working in a 
X)rocess to which this scheme applied, whose 
average weekly earnings were 50s. 8d. gave 
up work in Nov. 1929, owing to illness which 
ultimately proved to be silicosis. Prom 
June, 1930, to March, 1931, he was re-em- 
ployed by the same employers as a white- 
washer, work not within the scheme, at an 
average weekly wage of 45.s. 4rf. He was 
unemployed from Mar. 1931, to Nov. 1931, 
when he returned to work with them as a 
white washer. He ceased work owing to 
illness on Dec. 11, 1931. In May, 1932, a 


Medical lioard certilied him as totally diU* 
ahled from silicosis, &; fixed the date of dis- 
ahleinf3nt as Jmi. 1, 1932. The workman 
c.laimed to he paid comjieusaiion based on 
his average weekly earnings as a collier, but 
ih<i county (L judge held that compensation 


pD3vdoiis to the certified date of disablement, 
viz. on the lower rate paid t<j a whitewasher. 

workman appealed : — Held ; the com- 
bined effect of paras. 4 & VI ot the Scheme 
was to provide tl\at compensatVon should be 
based on the average weekly earnings earned 
in the process which gave rise to the disease, 

& the words “ previous twelve months” in 
sect. 9 (2) must be construed accordingly. 
The workman must therefore be paid com- 
pensation based on the higher rate of a collier. 
— OoLF. V. Amaix5amatfd Antiiuacite Col- 
lieries, Ltd. (1933), 20 B. W. C. C. 500, 
C. A. 

3802. Add, Annoiaiioyi : — Apld. Young v. Keeble 
(1928), 21 B. W. C. O. 294. 

3805. Add. Annotation : — Consd. O’Neil v. Wilsons 
k Clyde Coal Co. (1920), 19 H. W. C. C. 0.50. 

3807. Add. Annotations : — Consd. Ellerbeck Col- 
leries, Lid. v. Cornhill Insurance Co., [1932] 
1 K. B. 401. Refd. O’NeU v. Wilsons & 
Clyde Coal Co. (1920), 19 B. W. C. 0. 050. 

Ciiaiions:—\n}21] A. C. 461; 96 

L. J. K. B. 008; 137 L. T. 257; 71 Sol. Jo. 
429; 20 B. W. C. C. 301. 

Add Anjiotatioyis : — Consd. Ellerbeck Col- 
lieries, I Ad. V. Cornhill Insurance Co., [1932] 
1 K. B. 401 ; Bridges v. New Rock Collieries 
Co. (1932), 101 L. J. K. B. 557. Apld. 
Kilbride v. William Harrison, Ltd. (1933), 
20 B. W. C. C. 197. Refd. M‘Dougall 
Summerlee Iron Co. (1927), 20 B. W.‘ C. C. 
419 ; Smith (R.) &- Son ik Eagle Star 6c 
British Dominions Insurance Co. (1933), 150 
L. T. 194. 

3811. Add. Annotation : — Refd. McNicholas v. 
West Leigh Colliery Co. (1933), 20 B. W. C. C. 
29. 


PART XIV. SECT. 22, SUB-SECT. 2. 

3811a i. Silicosis — Coiistrucfinji of 
Various fndiistrios (Silicosis) Scheme. 1 
—A workman was oniployed as a 
“ bower ” up to Dec. 1P31, In a private 
quarry, his work within the c-urtilagt* 
of tho quarry being to dross, for use 
as Imildlnp: material, sandstone v^hioh 
had been won from the quarry. Tho 
quarrymaater was a member of the 
Sandstone Industry Compensation 
Fund, Ltd., & had paid, since 1929, 
levies in respect of his employees, 
including the workman in question. 
In Jan. 19.33, the workman was ewrti- 
flod as suffering from disablement due 
to a process specified in para. 2 of 
Various Industries^' (Silicosis) Seljonie, 
1931, & he obtained an award of eom- 
pen Ration against a firm of builders, 
his last omployei*s in those procesHOS, 
In a question whether tho quarry- 
master, as a previous employer of the 
workman, was liable to make contribu- 
tion to the builders \mder para. 8 of 
the Various Industries (Silicosis) 
Scheme : — Held : (1) “ manlpuJation ” 
in tho sons© of para. 2 of Sandstone 
Industry (Silicosis) Scheme, was not 
restricted to any particular process of 
proparlne: sfindstone, but included flno 
as well as rouifh dressing ; (2) the work 


on which the workman bad been en- 
gaged at tho quarry, being that of fine 
droHsing, was a process Included in the 
Sandst one Scheme ; (.3) os the pro- 

visions of Various Industries (Sili- 
cosis) Scheme, were. In these circnim- 
stanoes, excluded by the proviso to 
pam. 2 of that Scheme, the quaiTy- 
moster was not liable as a contributor. 
Appeal allowed. — ^Alkxandek Milne 
Sc Son v. Maclean Sc Son (1935), 28 
B. W. C. C. Suppt. 44.— ^COT. 


sf. Pulmxmary fibrosis — Whether 
caused by silica dust — Onus of proof .] — ■ 
Soot. 7 (1 ) of Now South Wales Workers’ 
(’Compensation Act, 192fi-29, provides 
for the payment of compensation by 
his employer to a workman who has 
received an injury, Sc by sect. 6 (1). 
“ injury ” moans “ personal injury 
arising out of & in tho course of tlie 
employment Sc includes a disease so 
arising whether of sudden onset or of 
such a nature as to he contracted by 
gradual process other than a <iiaoase 
caused by silica dust.” AVorkmon s 
Compensation (Silicosis) Act, 1920, as 
amended, provides for the payment 
of compensation by the employers of 
fifled industries be pro- 
exposure to silica dust 
or total or partial die- 
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workmen in spec 
cesRcs involving 
who suffer death 


abloment from diseases of the pul- 
monary or rcHi)iratory oigans caused by 
exposure t o silica dust/. ” Coal-rain- 
ing ” is not included in the industries 
or processes so specified. 

Hesp.. who wag employed by applts. 
as a miner in one of their coal-mmcs. 
became partially incapacitated for 
work owing to imlraonary fibrosis 
resulting from the inhalation of dust 
in tho c*.oal-mine. The Workers’ Com- 
pensation Commission befoiH' whom 
his claim for compensation efiiue, & who 
were not satisfied that the partial in- 
capacity for work resulted from iv 
disease caused by sihea dust, awarded 
him eomponsatioii as for partial in- 
capacitv. Dii a case sbited at tho 
i-equcst: of apidts. i— Ufld: r^p. was 
enlitJed to eonipcnsatjoii. The in- 
tention of Workers’ Compensation 
Act was, as apT)earH from soet. G (1) 
to provide for compensation in every 
case of injury, including digease. 
arising out of Sc in tho course of a 
workman’s employment. Sc to give 
effect to the Act tho words other 
tlian a disease caused by silica dust, 
must bo road as inserted not to limit 
the A('t, but to prevent it being 
ap])caled to in part.icular circumstances 
where the relief would overlap that 
provided by a special & narrower 
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3811a; SiUeosis — Construotion of Varioialxiduslrles 
(Sillcoftis) Sotienie^ 1928*]-— By danse 2 (vii 
of Various Industries (Silicosis) Scheme, the 
scheme is made to apply to all workmen 
employed in the potteries in certain specified 
processes only. One of such specified pro- 
cesses is “ any proe<^ in or Incidental to the 
manufacture of china or earthenware, in- 
cluding sanitary earthenware, electrical 
earthenware, & ware tiles/* A' workman 
was employed to put spouts & handles on 
teapots made of Jet & Bockingham ware, 
& was certified as being totally disabled 
from silicosis. Evidence was mven before 
the county ct. judge that Jet & Rockingham 
ware was a special branch of the pottery 
trade <fe did not come within the meaning 
of the trade term “ earthenware *’ — : 
the words used in describing the processes 
specified in the scheme are to be interpreted 
in the technical sense in which they would 
be understood by those engaged in the trades 
concerned & not in the wide sense in which 
they might be understood by the general 
public. — Doncaster v. Stjdlow (R.) & Sons 
(1929), 22 B. W. 0. C. 564. 0. A, 

3811b. .] — -A coal miner was employed 

for eleven years, during which time he worked 
in rock known as “ clift.*’ He was then 
certified as being totally disabled from silicosis 
& claimed compensation under Various 
Industries (Silicosis) Scheme, 1928, as 
amended by Silicosis Amendment Scheme, 
1930. The 1928 scheme excluded from the 
definition of silica rock in clause 2 (i.) of 
the scheme “ any rock containing less than 
60 per cent, free silica.” These words were 
deleted by the Amendment Scheme, 1930. 
At the hearing of the arbn. the employers 
called a geologist who gave evidence that 
” Clift ” did not contain 50 per cent, free 
silica & was not silica rock. The county 
ct. judge accepted this evidence, & found 
that the workman had not been employed 
in work in silica rock, & therefore had not 
worked in any process covered by the scheme. 
The workman appealed : — Held : there was 
no evidence that ” clift< ” was silica rock. 
The question was one of fact for the coimty 
tit. judge, — Davies v. Oakdale Navigation 
Collieries, Ltd. ( 1932 ), 26 B. W.C. C. 374, C. A. 

Annotation: — Refd. Morgran v. Amalgamated Anthracite 
Collieries, Ijtd., Hutchings v. Amalgamated Anthracite 
ColllerleB, Ltd. (No. 2) (1934). 27 B. W. C. C. 313. 

3811c. .] — A miner worked in his em- 

ployer’s collieries from 1910 to Apr. 26, 1929, 
when he had to cease work. In Dec. 1931, 
he was certified to be suffering from silicosis, 

& to have been disabled in Aug. 1931. His 
employer admitted that the disease was due 
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to employment proceesbs of di?illing 

& blasting in sthca roeik, but that 

his employment in such processes had ceased 
before Jan. 1, 1929. The SiiiC06i$ Scheme 
of 1928 only applied to workmen employed 
in such processes after Jan. 1, 1929. The 
county ct. judge, after seeing samples of the 
materials in which the workman hod been 
working between Jan. 1» 1929, & -^pr, 26, 
1929, found as a fact that the Workinan had 
been engaged in drilling & l^asting in silica 
rock after Jan. 1, 1929, dto held that he was 
therefore entitled to the benefit of the Scheme. 
The employer appealed : — Held t there was 
evidence to support tlie finding no mis- 
direction, Whether the quantum of silica 
rock, in regard to which (h© workman was 
employed, is sufficient to bring him within 
the scheme, is a question of fact for the judge. 
Appeal dismissed. — Price v. Amalgamated 
Anthracite Collieries, Ltd. (1932), 26 
B. W. 0. C. 615, 0. A. 

Annotations : — Refd. Morerau v. Amalgamated Anthracite 
Collierios, Ltd., Hiitohmge v. Amalgamated Anthracite 
Collieries, Ltd. (1933), 26 B. W. O. 0. 573 ; Morgan v. 
Amalgamated Anthracite Collieries, Ltd., nutching^ u. 
Amalgamated Anthracite ColllorioB, Ltd. (No. 2) (1934), 
27 B.W.O. 0.313. 

381 Id. .] — A niiner was employed after 

Jan. 1, 1929, until ‘June 12, 1929, when he 
became disabled for work by silicosis ajs a 
rider on the trams in which silica rock was 
conveyed. A great deal of dust was created 
while the trams were moving. He would 
often have to handle the silica rock when 
the trams overturned. The county ct. judge 
found that the workman was employed m 
the process of handling or moving silica rock 
in or incidental to tlie processes specified 
in the scheme, & made his award for the 
workman. The employer appealed : — Held : 
there was evidence to support the finding & 
no misdirection. Appeal dismissed. — ^W ilijams 
V. Amalgamated Anthracite Collieries, 
Ltd. (1932), 25 B. W. C. C. 634, C. A. 

381 le. .] — ^Burgess v. Tredegar Iron 

& Coal Co., Ltd. (1932), 26 B. W. 0. C. 377. 

38111. .] — By para. 2 (vii.) of Various 

Industries (Silicosis) Scheme, 1928, the 
scheme applies to all workmen employed on 
or after Jan. 1, 1929, in “ any process in or 
incidental to the manufacture of china . . . 
up to & including the preparation for glazing/’ 
A workman was employed in the pottery 
trade as a glost oddman & wad-squeezer. 
He made wads of clay which were used to 
close the saggars in which the ware was 
laced, after having been dipped in the 
quid glaze, for heating Sc hardening in the 
glost ovens. The ' workman was disabled 
by silicosis Sc applied for compensation. 


scheme. Tin etich overlapping appears 
its operation is nnaffeoted. To hold 
otherwise would have the result that 
where the medical evidence showed that 
the disease was due to dust but could 
not specify the kind of dust, the work- 
man would he left without any com- 
pensation at all though undoubtedly 
sufCering from a disease arising out o^ 
& in the course of his employment. 
Ooal-minlng not being an indnstry 
brought within the operation of the 
Act dealing with silicosis, if disoasb in a 
ooal-mlner was alfinnatively proved to 
be due to silica dust the workman wafl 
left unprotected, for In such cose he 
would not come within either Workers' 
Act or Workmen's 


Oomi>onsation (Silicosis) Act. — ^M ktho- 
POtiTAN Coal Co., Ltp. v. Pye, 

A.C. 343 ; [1936] I All E. R. 919 
L. J. P. C. 69; 154 L. T. 691 
Sol. Jo. 445.— AUS. 

sh. Dupwytrm*s OontraoHon.] — A 
worker who had been employed in 
the bat-makJng industry for j>erlods 
aggregating eighteen years, became 
incapacitated for work by Dupuytren's 
Contraction, a disease of gradual pro- 
gress, & claimed compensation from 
his last employer in that Industry, who 
denied liability. The Comrs. held that 
Dupuytren's Oontraotlon is not in the 
same category as an industrial disease, 
for instance, lead poisoning, for the 
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reason that the cause of lead poisoning 
may arise out of the employment, 
whereas the cause of Dupuytren’s Con- 
traction remains tttiknown ; that the 
real question at issue was one -of fact 
as to whether appet.'s employment in 
the felt hat industry was such as would 
aggravate the disease after Its onset, 
accelerate Its progress, Sc he a con- 
tributing cause to his mcapaolty for 
work. The Comnaiselon found that os 
the evidence did not establish any con- 
nection between appot.'s employment 
Sc his inoapacity for work, his claim for 
oompefneation must be disallowed.— 
Hamilton v. R. C. HENbXBSON Sc Co. 
LTD., £1934] W. O. R. 200.— A 
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Judge found that the operation 

of iawuded the. process of placing 

the waajo m ae^ggasw & then placing the saggai^s 
in the gloat .ovens, hot held that as the m ads 
were actuaJly made befoi'c this was done, 
the workiato was employed in a process in 
or Incidental to the manufacture of china up 
to & including the preparation for glazing. 
He therefore made hia award for the work- 


man, The employer appealed He/d ; on 
the facte found by the county ct. judge as 
to what processes constituted the operation 
of glazing, the making of the wads was a 
pro(^ which belonged to the operation of 
glazing itself & did not come within the 
words any process ... up to & includme: 
me preparation for glazing.”~~Ei.Lis v 


"TTr involving exposure to silica 

_ Question of fact.j^A miner was em 
ployed first as a ripper & later as a stall 
mfui in a coal mine from 1913 to 1930. As 
a stallman he was only occasionally employed 
in drilling blasting, lie ceased work in 
Nov. 1930 ; a medical board certified that 
he was suffering from silicosis accompanied 
by tuberculosis, & that total disablement 
commenced in Oct. 1931. The county ct. 
judge found as a fact tliat the workman had 
been employed since Jan. 1, 1929 (the dat-e 
from which the Silicosis Scheme, 1928, 
applied), in the process of drilling & blasting 
within the meaning of the scheme, & that 
the stone in which he worked was silica rock 
within the meaning of the scheme as amended 
in 1930. He therefore awarded compensa- 
tion. The employer appealed : — Held : there 
was evidence to support the findings & no 
misdirection. Jt is a question of fact for 
the judge whether the workman is suffi- 
ciently engaged in the operation under con- 
sideration to bring liim withiu the scheme as 
being employed in a process specified therein. 
— K 11 .BRIDE V, William Harrison, Ltd. 
(1933), 26 B. W. 0. C. 197, 0. A. 

3811h. ,] — If a workman’s emx^loy- 

ment is such that he is from time to time 
employed in a process sx)ecified in ilie Various 
Industries (Silicosis) Scheme, 1931, by 


stone. In Sept. 1928, he was employed by fresh ^ 
cmx)loyei*s as a stone rmx)er bi*ealdng friable 
^liale. ()n .liily 7, 1933, he was cei^ifted.to 
oc' from silicosis. On a claim by 

him lor coi>i}Kaisation und(‘r Workmen’s 
Ooni})enHiaifm Act, 1925, the Various 
huliistries (Silicosis) Bclieme, 1931, the em- 
ployers denied t\ rat tVve disease was due to 
the natiu-e of liis emxJoymeiit by them. The 
nDi'kinan allf^ged tliat he was emxdoyed in 
breaking a dry admixturo contaming a dry 
deposit or dry residue of sdiea, & was tbere- 
fore brought withiu the scheme. The county 
ct. judge, after hearing the evidence of expert 
analysts accepted the evidence of the em* 
Xnoyers expert , who stated that the shale was 
not a dry admixture containing a dry deposit or 
dry residue of silica, & held that the workman 
was not emxdoy^ed in any process within the 
scheme. The workman appealed : — Htdd : 
the question was one of faid , & there was 
evidence to supxiori the finding Si, no mis- 
direction. CJLEDllALVr, 11 ALTON MAIN C( )L- 

Ltd. (1931), 27 B. w. C. C. 181, 


3811k. .] — Certain miners were cert ified 

by a medical board to be disabled by silicosis, 
but their employers refused to pay com- 
pensation on the ground that they had not 
been employed in any of the x>i’'^>cesscs 
mentioned in Various Industries (Silicosis) 
►Scheme, 1931. The contention of the em- 
ployers was uphold by the county ct. judge 
who made his award in favour of the em- 
ployers. The workmen appealed : — Held : 
the county ct. judge had not sufficiontly 
considered whether the work in which the 
workmen were engaged might not come within 
those general “ sweeping-up ” clauses of the 
scheme which followed the clauses which 
specified more particularly the processes in 
which workmen must be engaged in order to 
^ obtain the benefit of the scheme & the cases 
must be remitted for him to do so. — Morgan 
t’. Amalgamated Anthracite Collieries, 
Ltd., Hutchings f. Amalgamated Anthra- 
c’ite Collieries, I/td. (No, 1) (1933), 26 B. W. 
C. C. 673, C. A. 

JnnotcUians : — Consd. Wragg v. Fox & Co., [19361 1 K. B. 

440. Refd. Gledliall v. Dalfcon Main Collieries, Ltd. 


reason of that eniployment of which the 
process forms a }3art he contracts tlie disease 
he is entitled to compensation. 

Both Morgan <fc Hutchings did work 
breaking down shale wliich, though not silica 
rock in itself, contained small lenticles of 
quartz which became, broken in the course of 
work. The couniy ct. judge found that the 
men were not employed in any process 
referred to in the Scheme. This award was 
affirmed by the Ct. of Appeal. The workmen 
appealed to the House of Loi*ds : — Held : as 
the lenticles themselves were silica rock & 
were broken in the course of work, the work- 
men were within process (v) of Clause 2 
referring to the breaking of silica rock. 
Appeal allowed.' — ^Morgan -w. Amalgamated 
Anthracite CoLLikniES, Ltd., Hutchings 
V . ' AMAlAIAMATEb AnTHRAC^TE CoWLIERIES, 

Ltd; (1935), 28 B. W. C. C. 3.68, H. L. 

AnvMcdions : — Apld. Wllliauas v. Oakdalft NaVijaratlon Col- 
lleriea, Xtd. (1937), 30 B. W. O. C. 168. Edd. Wragg v. 
Fox (Samuel) & Co.. (.1937] A. C. 442. 

3811 }* — — ^0 — twenty-two years a 

miner \yas employed in blasting & drilling 


(1934), 27 B. W. C. C. 181. 

38111. — Tiie Various Industries (Sili- 

cosis) Scheme, 1931, speoUiini in eigiii sul)- 
|)arats. to xiara. 2 the processes wiili regard to 
which the Sclumie should apply to all work- 
men employed in such processes. 

The Various industries (Silicosis) Anc'nd- 
ment Scheme, 1934, direciod tliat tJie Sciieine 
of 1931 should be amended A lake efb (4 as 
if the processes specified in x>ara. 2 (^f the said 
Scheme as the x>roces8es to eijiplf>yrnent in 
wliioli the Scheme should ax>i>ly. included : 
“ Any operation und(3rgrt>und in any coal 
mine ” : — Held : the amendment^ must take 
the form of a.IdiiionaJ sub-para, to para. 2 
of the Scheme of 1931 A could not bt* in- 
serted aftei' any j^articular sub-para, of 
para. 2 ; ooriseciuently tlie amendment niad(^ 
in 1934 was not subjecd. to the XR’oviso to 
sub-para, (iii.) of para. 2, under which the 
employer w-as freed from liability wdiere he. 
proved tliat the workman had not been 
exposed to tJie dust of silica rock. — Wragg v 
FOX (Samuet.) a Co.. Ltd., Charleswortii 
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v, J'ox (Samcjjbjl) & Co.» l;rp.> [1037] A. ,0. 
442 ; [1937] ^ All B. K. 157 $ 103 L,. J. E. B, 
273 ? 157 L* T* 74 ; 53 T. -B. E. 503 l 81 
Sdt. J<». 375 ; 30 B. W: O. O, 5U H. L, 

SSllm. V— J^~A woi*kman wbo had been 

employed in operating a ^ pbwer-driTen 
macbine nsod for drilling, cutting, ripping, 

^ or breaking stone^ in a coal mine, a process 
specified in tbe Various Industries (Silicosis) 
Scheme, 1928, as aihended in 1930, was 
certified to be totally disabled by silicosis & 
claimed compensation. Under the provisions 
of the Scheme. an employer couM escape lia- 
bility in respect of this process if he could 
prove that the Workman had not, during the 
employment to which the disease was alleged 
to be due, been exposed to the dust of silica 
rock. Silica rock was stated to mean, inter 
alia, quartz. Evidence was given at the 
arbn. that there were particles of quartz in 
the stone in which the workman had been 
working. The county ot. judge found that 
the workman had "been employed in a process 
within the Scheme & ttuit the employers had 
failed to prove that the Workman had not 
been exposed to the dust of silica rock & 
made his award for the workman. The 
employers appealed : — Held : there was evi- 
dence to support the findings of the county 
ct. judge A: no misdii’ection on his part, 
although ho had failed to find in terms that 
the silicosis was due to employnient in the 
relevant process. Appeal dismissed. — Wil- 
liams V, Oakdale Navkjation Cot.liebies, 
l/rij. (1937), 30 B. W. 0. 0. 158, C. A. 

381 In. Employment under different schemes 

— Right of election.] — By para. 5 of Various 
Industries (Silicosis) Scheme, 1931, it is pro- 
vided that if the workman had been employed 
in the processes specified in that scheme for 
a period amounting to not less than five 
years, the disease shall be deemed to be due 
to employment in the processes unless the 
employer proves the contrary. By para. 4 (a) 
of Sandstone Industry (Silicosis) Scheme, 
1931, it is provided that no compensation 
shall be payable if the medical board certifies 
that the silicosis could not have been con- 
tracted in the industry owing to the short- 
ness of the time during which the workman 
has been employed therein. 

A stonemason was certified under Various 
Industries Scheme to bo totally disabled by 
silicosis from June 27, 1932. From July, 
1924, to Jan. 1931, he had been employed 
by G., & then for three years by S. From 
Apr. to June, 1931, he was employed by P. 
From July to Aug. 1931, he was again em- 
ployed by G., <Sc lastly, from Sept. 1931, to 
Mar. 1932, he was again employed by S. 

G. & P. were engaged in business to which 
Various Industries (Silicosis) Scheme applied, 

& S. was engaged in business to which Sand- 
stone Industry (Silicosis) Scheme applied, 
but the work done by the workman for all 
the employers was of the same class & ex- 
posed him in all cases to silica dust. The 
county ct. judge dismissed a claim for com- 
pensation made against G. on the ground 
that the workman should have proceeded 
against the employers who last employed 
him Working in silica dust. The workman 
appealed : — Held ■: the workman was entitled 
to elect to proceed under any scheme applic- 
able provided he proceeded against the last 
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employer who anployed him in a process 
imder that scheme. Therefore he was en- 
titled to proceed^ Af?ai0flt rosps, who bad 
employed him for 6i years under Various 
Tnefustries (Silicxisis) Boheme, rather than 
against his last employer who had only em- 
ployed him for short periods under Sandstone 
Industry (Silicosis) Scheme, A he was par- 
ticularly justified in doing so in view of 
para. 5 of Various Industries Scibeme, & 
para. 4 (o) of Sandstone Industry Scheme. 
— ^Valb) V, Godwin (Thomas) & (1933), 

20 B. W. C. C. 90, 0. A. 

38110 . Construction of Metal Grinding Indus- 

tries (Silicosis) Scheme.] — By para. 2 of the 
Metal Grinding Industries (Silicosis) Scheme, 
1931, the Scheme applies to the procease.^ of 
(i.) grinding metals, (u.) work incidental to 
grinding metals, & (iii.) racing grindstones 
for the purpose of grinding metals, provided 
that the Scheme docs not apply to processes 
(i.) & (ii.) in the case of machine file grinding 
where the grindstone is enclosed & the metal 
immersed in water. 

A machine file grinder died after being 
certified by a modical board as being dis- 
abled by silicosis. His duty was to grind 
files by means of an enclosed power-driven 
grindstone. Each grindstone lasted about 
a week. Before a fresh grindstone could be 
used it had to be freely revolved by him to 
see whether it was perfectly true. During 
this process the surface was smoothed, if 
necessary, by means of hacker saws. During 
the subsequent operation of grinding files 
the grindstone would require to have fresh 
inequalities removed from time to time by 
the same hacker saws. The widow claimed 
compensation on behalf of herself <fe her 
infant child as dependants. At the arbn. 
evidence was called that the process of re- 
volving the gi’indstone before work on the 
files commenced was termed “ racing by 
the men engaged in the work. The em- 
ployers’ manager said that any use of the 
hacker saws was “ hacking.” The county 
ct. judge found that the preliminary use 
of the hacker saws was both “ hacking ” & 
racing,” & held that the process in which 
the w’orkman was engaged was not exempted 
from the scheme. He therefore made his 
award for the widow. The employers ap- 
pealed ; — Held : the county ct. judge having 
found as a fact on sufficient evidence that 
the preliminary use of the hacker saws was 
” racing ” within the meaning of the scheme, 
it was a process to which the scheme applied 
& was not within the exemption stated in 
tbe proviso to para. 2. — Hoberts v. Eng- 
lish Steel Corpn., Ltd. (1932), 25 B. W. 
C. C. 387, O. A. 

3811p. Tim© for making claim.] — ^By ^ect. 14 

of 1 925 Act, claims for compensation must be 
made within six months from the occurrenc(‘ 
of the accident giving rise to the claim, unless 
tbe workman is prevented from making a 
claim within that time by {inter alia) a 
reasonable cause. By tbe Various Industries 
(Hilicosis) Scheme, 1028, the, date certified 
as the date of total disablement is to be 
treated as being the dat<i of the occuiTence 
of the accident. A minor contracted sili- 
cosis in 1930 &; was certified as being partially 
disabled by that, disease in 1931. His con- 
dition became worse, A he was ufiable to 
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hut. iMogm the advice of lii.s doctor, 
• > u ... — applying for a ctTliflcate of 

ntii 


. 1935. in that 

a tjeriified that ho had 

month » tlmmRh 


3Slls. - — 'Ill May, a woikmati 
work in dye works as uiato i<o a dyer* 
October, l'.)3:h eruptions having appea^a 
on his hands, be was ceriUied by a certn^,^ 
snrgfiou to bo suffeimg from 


cave notice TO empuiyers ot a 

” ' ' Held : the facts hied 

tho county ct* judge in holding that there 
wa« reasonable cause for the workman’s 
failure to ^vo notice of liis claim wntiiin the 
T>res<jribed penod.-~-GwinYM ABKiijtKwo 
IwaBaiBS, I/TD. (l»:hJ), J55 h. T.508; SO 
Sol. Jo* 873 ; 29 B. W. 0. (b 273, 0. A. 

3811q. Dermatitis.] — A dock labourer had been 


i\caif3 was never served on the employers. 
At< about Ibe samti time he was examined by 
a dermatologist, who formed the opinion 
that the workman was suffering from 
rteborrltuiic eczema, an idiopathic type of 
dermatitis, & not from dermatitis due to dust 
or li((uids. In Jan. 193d, the w^orkman went 
back to work, but the eruptions rea^jpeared, 
& in Feb, 1931, tho certifying surgeon again 


when he was craplo>a*d by fresh em- j 
nloyei'S, In Oct., Nov. & Dec. 1930, be was | 
employed in discharging & handling Russian [ 
tiuTentine. On Dec. 2d a certifying surgeon 
certified that he w^as suffering from der- ^ 
matitis, & that the disease commenced on 
Dec. 8, 1930. lie was paid full compensation, 
which was termmatt‘d on Nov. 7, 1931. He 
applied for a continuance of compensation. 
The county ct. judge fouml that he had con- 
tracted the disease U trough the long con- 1 
tinned exposure Involved in handling oils l 
during the forty yeai-s ending in 1929, & 1 
therefore held that under para. 2 of Work- 
men’s Compensation (Industrial Diseases) 
Consolidation Order, 1929, he w'as entitled 
Iaj compensation although lie was disabled 
only from handling oils, & niadfi an award for 
the workman for 10«. a week. The employers 
appealed : — Held : the interpretation of the 
words “ long continued exposure ” was a ques- 
tion of fact & degree for the county ct. judge, 
he had in no w^ay rnisdirected^himsclf . A ppeal 
dismissed. — Hagan v. London Oin Storage 
Co., I^D. (1932), 25 B. W. C, C. 278, C. A. 


3811r, -.] — A steel ehipj^er had been employed 

for seventeen years without having suffered 
from any skin disease. On x\ug. 18, 1933, he 
had to give up his work owing to skin trouble, 
& on Oct. 17, 1933, be was certified to be 
suffering from dermatitis produced by dust or 
liquids as from Aug. 27, 1933. In Aug. 
neither he nor his panel doctor connected his 
disease with his employment. Ho gave notice 
to his employers of the disease in Oct. 1033, 
but did not make a claim for compensation 
until Mar. 1934. In bis evidence the iiancl 
doctor said he thought the skin trouble was 
due to the employment & added that lie saw 
no other cause. The certifying surgeon was 
called by tho employei*s &> stated that the 
disease was not due to industrial infection 
but was a seborrhceic infection not due to 
occupation. The county ct. judge said that 
after carefully considering the evidence lie 
was not satisfied that the dermatit^ was 
caused by the employment, & he thought that 
the dermatitis was caused by some agency not 
connected with the employment. He accord- 
ingly made his award for the employers. 
The workman appealed: — Held: there was 
no misdirection on the part of the coimty c . 
judge, evidence to support Ins finding.— 
Holfoiid V , Steel, Pekch & Iozer, Ltd. 
(1934), 27 B. W. 0. 0. 260, 0. A. 


van boy/ In^Mar touches of 

rasli ap])(‘ari‘d on tlie neck chin, he W’as 
re-examiiietl by tlie derinatologisl, wJio was of 
opinion fbat he was suffei-ing again from 
seViorrh(eic eczema.” 3'hc. certifying surgiion 
refused to giAc him anotluT certificate, 

May, 1935. the workman got employment 
with other emi)loyej‘s m a canteen. In 
Dee, 1935, a rash having reappeared on his 
arms iie< k, the wcArkinan tiled a recpiest 
for ariin. Dn the hearing of the arbn. the 
certifying surgeon & another doctor who were 
called by the workman, stated that in their 
opinion llie w^oikman was at that time suffer- 
ing from dermatitis produce by dust or 
liq^uids. The dermatologist who Avas called 
by the employers gave it as his opinion thaf^ 
tlie Avorkinan had suffered both in Oct. 1933, 
& in Mar. 1935, & wns still suffering, from 
sf^borrhoeie eczema & nothing (Jse. His 
evidence was corroboraUnl by anothiu’ 
diTiiuitologlst-. 3’he county ct. judge found 
that the workiimn had fully recovered from 
the dermatitis y)ro(iuced by dust or liquids 
which had been certified in Feb. 1934, & that 
since Mar. 1935, he had only suffered from 
s« bori'licxiic eczema & made his award for thc' 
employers. The Avoikman ap]»ealed -.—-Held : 
there Avas ov idence to suj)poi t the findings, A 
no misdin^ciion. Appeal dismissed.” Stan- 
ford V. FniNN &r Son, Ltd. (1936), 29 B. W. 
(\ C. 12(J, C. A. 

3813. Add, Annotation : — Consd. Edwards y, Pen- 
rhiceiber Navigation Colliery Co. (1931), 24 
B. W. C. C. 117. 


1814. Add. Citations .*—[1928] 1 K. B. 291 ; 9(> 
L. J. K. B. 347 ; 137 L. T. 26 ; 91 J. ik 43 ; 
21 B. W. 0. C. 220. 


S815a 


-.] — A certificate of disable- 


ment granted to a workman under 19^5 
Act, 8. 43, certified as the date of dj^blo- 
raent a date more than six montlis before 
the date of the certificate. Consequently a 
claim by the workman for compensation 
founded upon the certificate was made 
within the period prescribed by 1925 Act, 
s. 14 (1), namely, six months from the 
fKJcurrcnce of the accident, the disablement 
being treated by Beet. 43 as the happening 
of the accident. If the certificate had been 
granted immediately after the examination 
Sf the workman by the certifying surgeon 
the claim for compensation could have been 
in time : — -i7eZd * on the factst the 
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faihire to make the claim within the pi^ 
scribed period was due to the delay of the 
certifying surgeon so far as the workman 
, was concerned, was occasioned by reasonable 
cause, within proviso (&) to sect. 14 (1), & 
the workman was entitled to compensation. 
— Kitchen v, Koch (O.) Oo,, Ltd., [1931] 

A, O. 763 ; 100 L. J. K. B. 469 ; 146 L. T. 
618 ; 47 T. L. K. 668 ; 76 Soh Jo. 671 ; 24 

B. W. 0. 0. 294, H, L, 

8815b. Omission of date of disablement.] — 

Williams v. New British Bhondda Col- 
liery Co., Ltd,, No. 3038b, ante. 

8816. Add* Annotations : — As to (2) Consd. Cauldon 
Potteiies v* Johnson (1926)-, 20 B. W. C. C. 42. 
Apld. Yoimg V. Keeble (1928) , 21 B. W. C. 0. 294. 

8816a. Certificate of death — ^Various Industries 
(Silicosis) Scheme, 1928 — Whether presence of 
medical referee at post-mortem essential.] — 

By clause. 14 (1) of Various Industries 
(Silicosis) Scheme, 1928, it is provided that 
where an application is made on behalf of 
dependants of a deceased workman to a 
medical referee for a certificate that death 
has been due to silicosis or silicosis & tubercu- 
, losis, the medical referee must, after a post- 
mortem examination, give a certificate in 
accordance with the facte Sc such certificate 
shall be conclusive. It is further provided 
by the same paragraph that the post-mortem 
examination shall, if possible, be made by or 
under the personal supervision of the medical 
referee. The last provision is directory & 
not imperative. Therefore, where, on the 
death of a workman, a coroner ordered a 
post-mortem examination, which the medical 
referee was not invited to attend, & subse- 
quently, after an examination of portions of 
the lungs, the medical referee gave a certifi- 
cate that death was due to silicosis & tubercu- 
losis : — Held: (I) the provisions of clause 
14 (1) of the Scheme were complied with & 
the certificate was conclusive ; (2) f'kMher, 
the coirect procedure to quash a certificate 
would be to obtain a rule nisi for a writ of 
certiorari. — Hindmarsh v* Johns (Edward) 
& Co., Ltd. (1930), 23 B. W. O. 0. 637, C. A. 

3816b. Application for certificate — ^Notice to em- 
ployer — Necessity for.] — A workman em- 
ployed in the process of cotton-spinning by 
means of self-acting mules noticed a black 
pimple on hiS scrotum. His panel doctor 
who happened also to be the certifying 
surgeon for the district, suspect^ed epithel- 
iomatous cancer (being item 13 (a) In the 
Extension of Sched. Ill) & sent him to the in- 
firmary where the diagnosis was confirmed. 
The workman obtained a certificate of dis- 
ablement by such disease &; notice thereof 
was given to the employer. The emi)loyer 
. appealed to the medical rfeferee. The work- 
man then had the pimple removed & sent for 
micrpscopic examination, & the report of the 
examination was sent to the medical referee. 
As a result the medical referee reported that 
the workman was not suffering from epithel- 
iomatous cancer i>ut from a keratotic con- 
dition. By the Woi*kmen’s Oompcifsation 
(Industrial Diseases) Order, S. B. & O., 1932, 
No. 314, this cbndition was placed within 
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Sched. Ill as an industrial disease, but it 
was also provided in the Order- that com- 
pensation should uot be payable under the 
Act for that disease unless at least one week’s 
notice of intention to apply ior a certifying 
surgeon’s certificate had been given to the 
employer. No such notice had been givbh, 
& on that ground the employer refused to pay 
compensation. On the workman’s applica- 
tion for compensation the county qt. judge 
held that the notice was a condition pre- 
cedent to claiming compensation & made Ids 
awai*d for the employers. The workman 
appealed : — Held : under the special pro- 
visions of the Order, the requirement as to 
notice was a condition precedent to the pay- 
ment of compensation & could not be ex- 
cused. The workman must be deemed to 
know that his application to the certifying 
surgeon might result in his obtaining a 
certificate of disablement by this disease. 
Appeal dismissed. I^eave to appeal to the 
House of Ijords refused, — Haslam v. Selby 
Mill, Ltd. (198.6), 28 B. W. 0. C. 82, C. A. 

3818a. .] — A french polisher had suffered 

intermittently from dermatitis since 1926, 
while working for different employers. The 
medical referee issued a certificate on Jan. 30, 
1928, in which he certified that on Jan. 30, 
1928, appct. was no longer disabled by 
dermatitis. On MAr. 10, 1928, appct. was 
examined by the certifying surgeon, who on 
that date certified that she was suffering 
from dermatitis & had been disabled thereby 
since Sept. 29, 1927. On a claim by the work- 
man for compensation based on the certify- 
ing surgeon’s certificate of Mar. 10, 1928, the 
county ct. judge held the two certificates, 
being inconsistent, the certificate of the 
medical referee must prevail to the effect 
that the workman was not disabled after 
Jan. 30, 1928 : — Held : there was ho vital 
inconsistency between the two certificates, 
bearing in mind the intermittent character 
of dermatitis, & the certificate of Mar. 10 
was consistent with dermatitis having broken 
out again. — ^M aoy v* Cork MANUFAOTURiNa 
Co., Ltd. (1928), 21 B. W. 0. 0. 306, 0. A. 

Annotation : — Consd. Wllltame ». Orawshay Bros. (Oyfarthfa) 
(1929). 22 B. W. C. C. 223. 

3819a. Certificate incomplete — Death of certifying 
surgeon — Subsequent certificate by successor 
— VaUdlty.]— On July 12, 1926, eighteen 
months after the workman had left his 
employment. Dr. 8., the certifying surgeon 
of the district, certified that the workman 
was suffering from lead poisoning. The 
certificate did not cbmply with the regula- 
tions as no date of disablement was filled 
in, nor were the words I certify that the 
disablement commenced on^ the d6)y 
of *’ struck out. Before the work- 

man could see Dr. 8. to have the omission 
ut right the doctor died. After Dr. P. had 
een appointed in his place the Workman, 
on Aug. 12, 1926, obtained a certificate from 
him in which the date of disablement was 
filled in as Noy. 23, 1924. In answer to the 
workmen’s request for arbn., based on Dr. 
P.’s certificate, the employers denied liability 
to pay compensation on the grotmd that, as 
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Dr. S/s oertiflcate did not specify the date of 
disahl^iJOtent, such date was deemed to be the 
date of the certificate, So was final & con- 
clusive, So Dr. F.’s certificate was accordingly 
invalid, So as the workman had not been in 
their employment for more than twelve 
months prior to that fdate of disablement, 
he could not recover compensation. The 
county ct. judge upheld that contention ^ — 
Held : the first Certificate was incomplete 
in that it had not dealt with the date of dis- 
ablement in either manner provided by the 
regulations So was invalid, & the workman, 
not being able by reason of the death of Dr. 
8. to have the matter put in order, was 
entitled to rely on the second certificate. — 
POWBLL V* OAtrLDON POTTERIES, LtD. (1926), 
96 L. J. K. B. 246 ; 136 L. T. 662 ; 20 B. W. 
O. 0. 16, O. A. 

Annotation : — FoUd. Hands t>. Groat Western OolUery Co. 

(1930), 23 B. W. 0. O. 477. 

3819b, Certificate Ineffective— Issue of second 
certificate.]— A miner was certified by the 
certifying surgeon as being disabled from 
Mar. 31, 1924, by miner’s nystagmus. From 
Oct. 1924, to Mar. 1929, he worked on the 
surface as a partially incapacitated workman. 
On Mar. 8, 1929, he was served under 1926 
Act, s. 12 (3) with a doctor’s certificate 
alleging complete recovery, So the question 
was ultimately referred to a medical referee, 
who, in Apr. 1929, certified that the workman 
was not then suffering from miner’s nystag- 
mus & was fit to resume work underground. 
On Dec. 12, 1929, the workman obtained 
from the same certifying su^eon a certificate 
that he was disabled by miner’s nystagmus, 
but the certificate did not certify a date from 
which disablement commenced, nor were the 
words “ & I certify that the disablement 
commenced pn the day of ’ 

struck out in accordance with the instructions 
contained in Form 3 in the schedule to the 
regulations as to certifying surgeons, which 
states “ [jf the surgeon is unable to certify 
a date on which the dis^iblement commenced, 
he should strike out this part of the certificate. 
In that case the disaolement will be deemed 
to have commenced on the date on which 
this certificate is given].” On obtaining this 
certifi.cato the workman made a claim for 
compensation on his employers, who appealed 
to a medical referee. The medical referee on 
Jan. 4. 1930, dismissed the employer’s appeal. 
The certifying surgeon then issued a second 
certificate which he ante-dated Dec. 12, 1929, 
So in which he certified that the workman s 
disablement commenced on Mar. 31, 1924. 
In Mar. 1930, the workman filed an appUca- 
tion for arbn. based on an allegation cfi 
recurrence of the industrial disease wmch 
originally manifested itself in 1924. The 
county ct. judge made an award in 
the employers on the ground that we aa^ 
of disablement must be taken to be D®^* l-"? 
1029^ So that the certifying surgeon had no 
power to displace the certificate given on 


Dec. 12, 1929, by the certificate mven. in 
J an. The workman appealed t — HM : the 
certificate Of Dec. 12, 1929, was ineffective, 
as no date of disablement could be inferred 
from it, So the certifying surgeon was entitled 
to issue an effective certificate giving the 
date of disablement as Mar. 31, 1924. Case 
remitted for compensation to be awarded. — 
Hands v, Great Western Colliery Co., 
I/TD. (1930), 23 B. W. 0. O. 477, O. A. 

3820. Add, Annotations : — Apld. Oauldon Potteries 
V, Johnson (1920), 20 B. W. O. O, 42. Consd. 
Davies v. Baldwins (1926), 130 L. T, 462. 
Apld. Young V. Keeble (1928), 21 B. W. 0. O. 
294. Consd. Timmins v, Brodsworth Main 
Colliery Go., [1934] 2 K. B. 361 ; Stanford v, 
Flinn So Son, Ltd. (1936), 29 B. W. C. C. 126. 

3821a. .] — A certificate was given by the 

certifying surgeon that a workman was 
suffering from lead poisoning. A leading 
symptom of the disease was sl/ated on the 
form to be dupuytrens contraction. Pull 
compensation was paid until an application 
by the employers to review the weekly pay- 
ments. The workman was still incai^adtaied 
by dupuytrens contraction. The county ct. 
judge refused to treat the certificate as con- 
clusive as to dupuytrens contraction being a 
symptom of lead poisoning, A, on contra- 
dictory medical evidence given at the 
hearing, So filso on knowledge he had acquired 
some years before while sitting on a com- 
mission to consider industrial diseases, 
including dupuytrens contraction, lield the 
symptoms, though still the same as those set 
out in the certificate, were not due to the 
certified disease, So reduced the compensation 
to Id. a week. The case involved a i)oint of 
law, <&, early in the hearing, counsel called 
attention to that fact, but the judge omitted 
to take any notes of the proceedings : — 
Held : (1) the certificate that the symptoms 
were due to the certified disease was con- 
clusive, So evidence to the contrary was 
inadmissible, So there was no evidence of 
any new factor or new disease bo support an 
award in reduction of compensation. 
(2) Observations on the judge’s duty to take 
a note. — Caeldon Poiteriks, Ltd. v, 
Johnson (1926), 20 B. W. O. 0. 42, C. A. 

Annotations:--' A 8 to (1) Apld. Young v. Keoblo (1928), 21 

B. W. C. O. 294. Consd. Bunn v. Dorman, Long & Co. 

(1933), 26 B. W. 0. G. 093. 

3821b. As to cause of death or incapacity.]— A 
workman, employed as a painter, was from 
July to Sept. 1927, laid up with an ulcer on 
•his ankle So with heart trouble. Prom 
Oct. 19 onwards he became unfit for further 
work with loss of power in his left arm & 
leg, he became mentally incapable, his 
memory failed. So his heart got worse On 
Nov. 15 he was admitted to hospital, wljoro 
the medical superintendent found that he 
had long-stancfing disease of the heart 
caused by kidney trouble. On Nov, 23, the 
certifying surgeon visited the hospital, So 
on Nov. 28 certified that the workman was 
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a certifloate that he waa^abied owm 
to miner's nystagmus. & that ^ble- 
mout had oommenoed on a date since 
he entered his new employment. ^ 
appeal by the employere against the 
certificate was dismissed by the 
referee. In an arbn. the arbitrator. 
Sf ter a proof, held that the disablement 
had oommenoed on a date earlier than 
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that otirtifled by the certifying surgeon. 
& more than twelve months before the 
workman entomd his now employment 
Si refused compensation :—licld : the 
date of disablement st^ated in the 
certificate of the certifying smYeon 
woe conoluslve.—TKSNENT v. Mooxik 
(A.-G.) & Co., Ltd., [1929) S. 0. (Ct. 
of Sees.) 7. — SCOT. 
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suffering from lead poisoning or its sequela), 
& had been disabled as from Oct. 19. The 
medical superintendent was ignorant both of 
the visit & of the certificate c3 the certifying 
surgeon &, when the workman died on Dec. 23, 
certified that the cause of death was cerebral 
haemorrhage caused by valvular disease of 
the heart. The county ct. judge held he was 
not bound to find that death was due to the 
disease certified by the cei’tifying surgeon, 
& refused to make ,an award in favour of the 
dependants, on the gi'ound that they had not 
discharged the 07iu8 of proving that lead 
poisoning either caused, contributed to, or 
accelerated death : — Held : there was evi- 
dence to support the finding, & no mis- 
direction. — Yottno V. Keeble, Ltd. (1928), 
21 B. W. C. C. 294, C. A. 

AnrioMions : — Reid. Timmins v. Brodsworth Main Colliery 
Co,, [1931] 2 K. B. 3()1 ; Bdtton v. Leverson’e Wallscnd 
Collierios (193J), 27 B. W. C. C. 45. 

3821c. .] — An odd job man in spinning mills 

was certified as suffering from epitheliomatous 
ulceration of the skin due to mineral oil. 
He died five months later. The county ct. 
judge held the certificate of the certifying 
surgeon was conclusive & debarred him from 
hearing any evidence on behalf of the 
employers, which tended to show that he had 
not contracted the disease in their employ- 
ment & tliat death did not result from the 
disease : — Held : the judge was not entitled 
to refuse to hear the evidence, the case 
must be remitted for rehearing. — Needham v, 
Ace Mill, Ltd. (1928),21 B. W.O.C. 189,0. A. 

Annotation : — Refd. Timmins v. Brodsworth Main Colliery 
Co., 11934] 2 K. B. 361. 

3821 d. As to date of disablement.] — The certi- 
ficate which a workman must obtain from 
the certifying surgeon under 1925 Act, s. 43, 
as a condition precedent to a claim for 
compensation on the ground of disablement 
by an industrial disease is conclusive as to 
the date of disablement, & it is therefore not 
competent for the arbitrator to determine 
that the disablement commenced at an 
earlier date. — Wilsons & Clyde Coal Co., 
Ltd. V. Flynn, [1930] A. C. 516 ; 99 L. J, 
P. C. 139 ; 143 L. T. 362 ; 46 T. L. R. 441 ; 
74 Sol. Jo. 437 ; 23 B. W. C. 0. 159, H. L. 

Annotations : — Consd. Ponrikyher Navigation Colliery Co. v. 
Edwai'ds, [1933] A. O. 28 : Timmins v. Brodsworth Main 
CollltTy ('o., 11931] 2 K. B. 361; Biohards v. (io.skar, 
[19371 A. C. 304. 

3821e. -.] — Pltfs., who were a colliery co., had * 

in their employment early in 1929 two piece- 
work miners who, for reasons not here 
material, were not actually working & 
received no wages, though their names 
appeared in the pay sheets, for a period 
including Mar. 8 to Mar. 19. On Mar. 8 
deft, insurance co. issued to pltfs. a cover 
note which insured pltfs. from Mar, 8 to 
Mar. 1 9 against claims for non-fatal accidents. 
During the currency of the coyer note the 
certifying surgeon certified that the two 
workmen were suffering from miners’ nystag- 
mus & fixed the date of the beginning of the 
diablement as Mar. 11 in one case & Mar. 12 
in the other case. The county ct. judge 
awarded both workmen compensation, but 
defts. refused to indepanify pltfs. on the 
groimds that the workmen suffered no injury 
between Mar. 8 & Mar. 19 & were not engaged 
in work for pltfs. between those dates. In 
an action for an indemnity : — Held : the 


policy, though not actually issued, Was 
intended to cover pltfs.’ liability for the 
results of industrial disease, & as an “ acci- 
dent,” namely, disablement by industrial 
disease, had happened within the period of 
cover. Sc as the Act created the statutory 
fiction that a workman, at the date of the 
cei’tified disablement, was employed by the 
last relevant employer before that date, 
defts. were liable to indemnify pltfs. — Eller- 
BECK Collieries, Ltd. v. Cornhill Insur- 
ance Co., Ltd., [1932] 1 K. B. 401 ; 101 
L. J. K. B. 117 ; 146 L, T. 163 ; 48 T. L, R. 
78 ; 24 B. W. C. C. 376, C. A. 

Annotation : — Consd. Bridges tJ. New Hook Oollieries Co. 

(1932), 101 L. J. K. B. 557. 

3821 f. Failure to give notice of disablement.] 

— A workman was employed by resp. as a 
labourer at breaking up concrete floors & 
relaying them. After varying periods of 
employment he ultimately stopped work on 
July 22, 1929, & on July 30 obtained a 
certificate from the certifying surgeon that 
he was disabled from dermatitis contracted 
during his employment by resp., & fixing 
the date of disablement as Mar. 14, 1929. 
Resp. paid the workman compensation till 
Nov. 19, 1929, when resp.’s doctor reported 
that the workman had practically recovered 
& was fit for any work except on cement. 
Resp. then employed the workman at other 
work tiff Dec. 24, 1929, when he was dis- 
missed for want of work. After a period of 
unemployment the workman obtained work 
in Apr. 1930, wdth new employers in un- 
loading lorries containing old iron, rags & 
bones. By May 2 the dermatitis had become 
BO bad that he had t>o cease work. On 
Aug. 28, 1930, he obtained a second certifi- 
cate from the certifying surgeon that he was 
suffering from dermatitis, but fixing the 
date of disablement at the date of the 
original disablement. Mar. 14, 1929. On 
this occasion no notice of disablement was 
given to resp., & he remained unaware of the 
certilicate till the workman commenced the 
present proceedings against him for com- 
pensation on Sept. 19, 1930. The county 
ct. judge declined in the circumstances to 
treat the second certificate as conclusive of 
the date of disablement in accordance with 
1926 Act, s. 43 (2), Sc on the evidence that 
the workman h^ recovered from the dis- 
ablement of Mar. 14, 1929, by Nov. of that 
year, dismissed the application. On appeal : 
— Held : (1 ) as no notice of disablement had 
been given after the second certificate as 
required by 1925 Act, s. 14 Sc r. 41, sub- 
r. 2, of Workmen’s Compensation Rules, 
1926, so that resp. was never given the 
opportunity of appealing to the medical 
referee as provided by reg. 8 of the Refla- 
tions as to Certifying Surgeons, the certificate 
was not conclusive of the date of disable- 
ment ; (2) as there was evidence to support 
the county ct. judge’s finding that the work- 
man had recovered from the old disablement, 
the appeal must be dismissed. — Mason v, 
Foster, [1931] 2 K. B. 172 ; 100 L. J. K. B. 
396 ; 146 L. T. 88 ; 24 B. W. 0. C. 88, C. A. 

Annotation : — As to (1) Refd. Britton v. Levereon’s Walleend 
Oollieries (1934), 27 B. W, C. C. 45. 

3821 g. .] — A glass-blower had been employed 

by vS. for thirty years <fc had become a nighly 
skilled worker. His employment terminated 
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in Apr. 1931, & he was out of work. On 
Aug. 10, 1932, he was taken on as a glass- 
blower on trial by W. ^ C. with a view to 
being permanently employed if his work 
shoxild prove satisfactory. The proportion 
of his spoiled work was so high that he was 
dismissed on Aug. 17, 1932. In Oct. 1932, 
he obtained a certificate from a certifying 
surgeon which stated that he had been dis- 
abled by “ cataract in glass-workers since 
Aug. 12, 1932, &; gave the name of his last 
employer as S. A claim made by him against 
8. failed for the reason that more than twelve 
months had elapsed between the end of his 
employment with S. <fe the date of his dis- 
ablement. He then obtained a fresh certi- 
ficate in Jan. 1933, in which the certifying 
surgeon altered the date of disablement to 
Aug. 17, 1932, & the name of his last employer 
to W. A The workman now made a claim 
against W. <Sc C. for compensation for partial 
incapacity. The county ct. judge lield that 
there was no loss of earning capacity because 
he was already suffering from catamct when 
he entered into employment with W. <&; C., 
& the high proportion of rejected work 
showed him to have become reduced in skill 
to the level of a glass-blower’s labourer. He 
therefore only awarded him a declaration of 
liability. The workman appealed : — Held : 
the county ct. judge was wrong in admitting 
evidence to show that the man was disabled 
from the disease before the date of disable- 
ment which appeared in the second certi- 
ficate which was conclusive on this point. 
The matter must be remitted to estimate the 
compensation to which the man was entitled 
on this basis. — Kihkham Webb & Cokbeti', 
ITTD. (1933), 26 B. W. C. C. 425, C. A. 

-.] — From June, 1935, ax)plt. was work- * 
ing for H. K. & F., Ltd. In Mar. 1936, he 
developed a rash, but continued in that 
employment at full wages until May 2, when 
lie began U) work for the resp. He worked 
for resp. until May 9, wh<;n he felt too ill to 
continues On June 4 he obtained a certi- 
licate frcjra the certifying surgeon who 
certified that he was suffering fx'om dermatitis 
gave May 9 as the date of the beginning of 
the disablement. Resp. appealed to the 
medical referee who decided that applt. was, 
when examined by the certifying surgeon, 
suffering from dormatitLs, but fixed Apr. 6, 
1936, as the date on which the disease 
began. At that dab*, applt. was, as stated, 
working for H. K. <fe F., Ltd., receiving 
full wages. Applt. sought to recover com- 
pensation from resp. :—Held : the medical 
referee’s ceHificate was final conclusive as 
to the date of the beginning of the disease 
applt. was not entitled to endeavour to 
disi)lace that certificate by showing that on 
a certified matter it was not in accordance 
with the facts. — Savage ik Nightingale, 
[1937] 3 All E. R. 30 ; 30 B. W. O. 0. 299, 
C. A. 

3821J. As to extent of disability.]— A miner was 
certified to be suffering from miner’s nystag- 
mus & for a short time received full con i- 
pensation. On a reduction being made in the 
weekly payment the workman commenced 
proceedings claiming restoration of full 
compensation. The employer then applied 
for a reference to the medical referee who 


reported that the workman had partially 
recovered & was fit for sui'face work. The 
hearing of the claim had meanwhile been 
postponed, but when it came on for hearing 
medical evidence was given on behalf of the 
w^orkman to the effect that the workman was 
totally disabled by the disease. Objection 
was taken by the employer to this evidences 
on the ground that the medical referee’s 
certificate was conclusive. The county ct. 
judge held that miner’s nystagmus being a 
nervous disease & vm*iable in its symi)t()ms, 
he was entitled to find that there had been 
a change for the worse since the medical 
referee had made his report, <&; he accordingly 
made his award for the woi'kman on the basis 
of total incapacity. The employer appealed : 
— Held : there was evidence to support the 
finding of fact no misdirection. Appeal 
dismissed. — Roberts v. Denaby & Oadkby 
Main Collieries, Ltd. (1035), 28 B. W. C. 0. 
112, C. A. 

3822a. Where possibility of recurrence.]— P en - 

RiKYBER Navigation Colliery Co., Ltd. v. 
Edwards, No. 3832b, post, 

3822b. Where disease gradual.] — In the case of an 
industrial disease which is of such a nature 
as to be contracted by a gradual process, a 
certifying surgeon’s certificate is only con- 
clusive as to the fact that at the certified date 
of disablement the workman was disabled 
by the disease as specified therein, &; a former 
employer cannot be held liable to contribute 
towards the compensation payable by the 
later employer until it is at least proved by 
the later employer that the disease was duo 
to the nature of the employment under the 
former employer. — I ^ewiw & Towers, Ltd. 
v. Sembliz (1934), 27 B. W. C. 0. 125. C. A. 

38220. Various Industries (Silicosis) Scheme, 1931 
— Examination & certification by Medical 
Board — When certificate conclusive — Re- 
examination not made “ in pursuance of any 
Compensation Scheme.’*] — A pottery worker 
to whom Various Industries (Silicosis) 
Scheme, 1928, applied ceased work on 
Sept. 25, 1930. On Sept. 30 the certifying 
surgeon certified that he was totally disabled 
from silicosis &. that the disablement com- 
menced on Sept. 25. An appeal by the 
employer to the medical referee having been 
dismissed, compensation on the basis of 
total incapacity was paid to the workman. 
On June 1, 1931, there came into force 
Silicosis & Asbestosis (Medical Arrange- 
ments) Scheme, 1931, which instituted a 
medical board to deal with Silicosis, Various 
Industries (Silicosis) Scheme, 1931. By the 
preamble to Various Industries (Silicosis) 
Scheme, 1931, the 1928 Scheme was made to 
continue to apply in the case of workmen 
who were witliin that scheme with the 
exception that the provisions of the new 
scheme as to the examination & certification 
by the medical board were substituted for 
the pt*ovisions of the former scheme as to the 
examination & certification by the certifying 
surgeon medical referee. This preamble 
further stated that the medical board shall 
have the same powers A duties in cases under 
the old scheme as under the now scheme- 
By para. 12 of Various ludastrios (Silicosis) 
Scheme, 1028, & para. 11 of Various Indus, 
tries (Silicosis) Scheme, 1931, the provisions 
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of tihe J025 Aot relating to dubmisaion to 
medical contiiriiedl to n.pply to 

wojtoaen ^thin the respeetiVe eehemea. By 
a proviso to para. H of the 1^81 Scheme any 
reference to be made to a medical referee 
under the provisions of the 1928 Act was to 
be made to the, medical board. By"^ hara. 9 
of Silicosis 4fe Asbestosis (Medical Arrange- 
ments) Scheme, 1931, where, “ in pursuance 
of any compensation scheme** an employer 
applied to a medical board for re-examination 
of a workman under that scheme or any 
compensation scheme, the board, should re- 
examine & give a fresh certificate in the 
appropriate form. On Sept. 9, 1931, the 
employer applied to the medical board for 
re-examination of the workman. The work- 
man having submitted imder protest to such 
re-examination, the medical board, on Got. 21, 
certified thah he was no longer totally 
incapacitated. The , employer thereupon 
refused to pay further compensation, & on 
Oct. 26, 1931, the workman filed a request 
for arbitration claiming a continuance of the 
weekly payments. The county ct. judge 
held that the certificate of the medical board 
was valid & conclusive against the workman 
& that therefore he had no jurisdiction to 
hear the case. The workman appealed : — 
Held: (1) the application to the medical 
board for re-examination had not been made 
“ in pursuance of any compensation scheme ** 
as there was no scheme applicable which gave 
such power. The certificate of the medical 
board was therefore not given in accordance 
with the provisions of Silicosis & Asbestosis 
(Medical Arrangements) Scheme, 1031, was 
not conclusive evidence within para. 6 of 
such scheme; (2) the substitution by Various 
Industries (Silicosis) Scheme, 1981, of a 
medical board for certifying surgeon & 
medical referee, as stated in the preamble, 
related only to the functions performed in 
conjunction by the certifying surgeon & 
medical referee in originally bringing a work- 
man within the 1928 Scheme. Appeal 
allowed. Case remitted to hear arbitra- 
tion on all points. — White r. Wj^terton 
Pottery (Longton), Ltd., [1932] 2 iC. B. 

265 ; 101 L. J. K. B. 546 ; 147 L. T. 177 ; 26 
B. W. C. C. 129, O. A. 

AnmtatUm: ^As to (1) Consd. Qarnott v. Enoch ilbodos He 
Son (1935), 28 B. W. C. C, 3i0. 

3822d. When applicable,}— -W hite v, 

WiNTBRTON Pottery (Longton), Ltd., No. 
3822c, ante. 

3822e, Second certificate of disablement— ^Whether 
conclusive against former employer.] — 

hewer was ceftilied in Nov. 1926, as totally 
incapacitated by miner*s nystagmus & re- 
ceived compensation on that basis until 
Jtine, 1928, when he was given work on the 
surface A was treated as partially incapaci- 
tated. In May, 1932, the employers alleged 
that jie had completely reco^Vered, ^ in June, 
1932, the medical j^eree certified : I find 
the man not suffering from nystagmus & fit 
for work at the face as a hewer.*’ In Sept. 
1932, the workman having signed a declara- 
tion that he had not piy viously suffered from 
nystagmus, obtained work in another colliery 
but was discharged sick after eleven days. 

In Nov. 19S2> h^e was certtfied by a certifying 
surgeon as suffering from .ny8i<agmus, the 
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of disablement being ^yen as pet. 26, 

1932. No notice of this certificate waa given 
to the first ci«|>lCyer^ ^Th© w^kman could 
not succeed in a claim against the second 
employer by reason of sect. ^ (1) (^>)> nor 
could he claim against the nrst employer 
under the certificate of Nov. 1932, because 
he hafi not been employed by them within 
twelve months from tl^ date of disablement 
stated in such certificate. He therefore 
brought a claim against his first employers on 
the basis of the certificate given in 1925. The 
county ct. judge held that he was bound by the 
certificate given in Nov. 1032, to find in favour 
of the workman. The employers appealed 
Held ; the certificate obtained by the work- 
man in Nov. 1932, not having been served 
on them, was not conclusive against the first 
employers in proceedings based Cn the 
certificate of Ndv. 1926. The matter must 
be referred to the medical referee for informa- 
tion whether in June, 1932, the workman was 
still susceptible to nystagmus if so, whether 
such susceptibiUty was due to the first dis- 
ablement or was constitutional. If there 
were susceptibility due to the first dis- 
ablement, then the question whether thesecond 
disablement re-sulted therefrom was a matter 
of evidence. — Britton v. Leverson’s Walls- 
END Collieries, Ltd. (1934), 27 B. W. 
C. C. 45. C. A. 

3822f, .] — A hewer was certified as disabled 

by miner’s nystagmus in 1926. In 1926 ho 
had recovered & was able to resume work 
underground. In 1930 he was again certified 
as being disabled by nystagmus & was paid 
compensation until 1932, when his employers 
served a notice <Sc certificate in accordance 
with sect. 12. A counter-certificate having 
been serve^d the matter was referred to the 
medical referee, who gave the following 
certificate : “ He has recovered from this 

attack of coal-miner’s nystagmus & is able 
to return to his old work of a hewer. There 
will, however, be an increased susceptibility 
to the disease as a result of this attack.” 
The workman then filed an application for 
arbn. After hearing certain evidence in the 
arbn. the county ct. judge wrote to the 
I medical referee as follows : “In this case 
you certify that the workman was liable to an 
increased susceptibility to a fresh attack, 
see footnote (6) [to Form C. in the Sched. to 
Buies dated Nov. 9, 1932]. Is the judge 
entitled to consider that you do not think 
there was a reasonable probability of the man 
again becoming incapacitated through the 
effects of the accident, or through a recrudes- 
cence of the attack of the disease (foot- 
note (a) ) ? ” The medical i*eferee replied 
follows : “ I do not think th^ was a 
reasonable probability of the man again 
becoming incapacitated through the effects 
of the accident, or through a recrudescence 
of the attack of miner’s nystagmus* ’ ’ Having 
received this reply the county ct. Judge held 
that the certificate of the medical referee was 
one of complete recovery & made his award 
for the employers. The workman appealed : — 
Held : the certificate of the medical referee 
was unambiguous ^; showed that the work 
man had not completely recovered fi’om the 
attack of the disease. It was not therefore 
necessary to consider the effect of the reply 
given to the county ct. judge’s inquiry. — 
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22g. - ‘ — review piM^eedinga brouglii 
by the employers to terminate compensation 
on the gromds oi alleged recovery from 
miner’s nystagmns a medical referee reported 
to the county ct. judge as follows : “ I find 
that Ithe workman] Toas now recovered irom 
^nex’B nystagmus, hut as a result there is 
incre^ed susceptibility to a recrudescence of 1 
an atta^ ox the disease & therefore it is not \ 
^vi^ble for him to work underground, as if \ 
he did work below he would probably be only 
able to keep working for a abort time, & 
would then have to give up again.” On 
receipt of this report, the county ct, judge 
asked further questions of the medical 
refer^, who replied as follows ; “ [The 

previous answer] means that this man has 
recovered from miner’s nystagmus (i.e. the 
disease is not now present). The original 
susceptibility of the workman to nystagmus 
is still present, but owing to the wortoian 
having actually had an attack of nystagmus, 
& to the original susceptibility, if the man is 
put underground he is more likely to develop 
another attack more easily & more quickly ; 
there is no now susceptibility, it has always 
been there. I consider any future attack of 
nystagmus a fresh attack. There is no dis- 
ability caused by the original attack still 
existing— -it is only a question of the in- 
advisability of his going underground again 
because of the danger of another attack.” 
On receipt of this further answer the county 
ct. judge terminated the weekly payments 
on the ground that the case was covered by 
Edwards v. Penrhiceiber Navigation Colliery 
Co. The workman appealed : — Held : the 
two answers of the medical referee must be 
read together. The second must not be 
taken to contradict the lirst, & on a proper 
interpretation of these answers there 
continued an increased susceptibility to 
nystagpnus over & above any idiopathic sus- 
ceptibility & therefore there was no evidence 
to support the application for review. — 
United Nattonau Ooujeries, I/pd., Tre- 
OBCHY V. Jones (1934), 27 B. W. C. C. 94, 
O. A. 


3822h. Evidence of change of condition — 

Admissibility.] — A stone-mason was ex- 
amined by the medical board set up under 
Silicosis & Asbestosis (Medical Arrangements) 
Scheme, 1931, on Jan. 31, 1935, & on Mar. 2 
1 935, they issued a certificate under para. 4 (3' 

^ of the Various Industries (Silicosis) Scheme. 
1931, that he was, though not totally dis- 
abled, suffering from silicosis to such a degree 
as to make it dangerous for him to continue 
work in the process in which he was employed 
& that he was suspended from Jan. 11, 1935. 
On Apr. 12, 1935, the workman filed a request 
for arbn., c^^ming that he waa totally in- 
capacitated. At the arbn. on May 10, 1935 
the workman tendered .evidence to show that 
^ he was totally incapacitated, but the county 


ct. judge held that as th<' certificate of the 
Uit'dicai board was conch tsive he was bound 
to r(*fuHe to hear evidenei* showing a change 
in the wcwkmati’H condition, made an award 
h)r partial incapacity only. The workman 
appealed : (1) th(* eertiUcaie of the 

medical lioard was ('onclusive as to the 
malU*i'S cerlified at the date when certified. 
iVo evidence was therefoi’e admissible in 
regard to this, but if the judge required more 
mtoraiatiou as to the effect & couteuts ot the 
cerihlcate, it was his duty to communicate 
with the medical hoard *, (2) the county ct. 
judge was wrong in refusing to receive 
evidence of a change in the workman’s 
physical condition since the date of certifica- 
tion ; (3) in view of the decision of White v. 
Winterton Pottery {Lornjton), Ltd., No. 3B22c, 
tl^ere was no other means of showing tliat 
the condition of a workman enrtifted by a 
medical board to be disabled by silicosis 
had improved or worsened than by calling 
such evidence. Appeal allowed. New trial 
ordered. — C tARnet'C v. Enoch IItiookm As 
(1935), 28 B. W. O. 0. 345, C. A. 

3824. Add. Annotation : — Refd. Mason v. Foster, 
[1931] 2 K. B. 172. 

3825. Add. Annotations : — Consd. Bees v. Imperial 
Navigation Coal Co. (1926), 20 B. W. O. C. 
287 ; Wemyss Coal Co. v. Haig (1933), 49 
T. L. R. 547. Refd. PoweU v. Cauldon 
Potteries (1926), 96 L. J. K. B. 245 ; Wil- 
liams V. Orawshay ‘Bros. (Cyfarthfa) ^929), 
22 B. W. C. C. 223. 


3828. Add. Annotations : — Consd* Ix>we v. Wilsons 
& Clyde Coal Co. (1929), 23 B. W. O. C. 558 ; 
Ellerbeck Collieries, Ltd. v. Cornhill Insur- 
ance Co., [1932] 1 K. B. 401. 


3828a. .] — ^Where under sect. 43 (1) of 

1925 Act, the certifying surgeon certifies that 
a workman is suffering from a scheduled 
industrial disease & is thereby disabled from 
earning full wages at the work at which he 
was employed, the medical referee ha»s under 
the sect, power to alter the date specified 
by the certifying surgeon as the date on 
which the disablement commenced. The 


power to review conferred upon the medical 
referee is not confined to the questions 
whether the certifying surgeon should or 
whether he should not give a certificate of 
disablement under sub-sect. 1 (i.), but covers 
•the whole range of the action of the certifying 
surgeon in giving or refusing to give a certi- 
ficate under that sub-sect.— Wkmvss Coal 
Co., Ltd. v. Haig, [1933] A. C. 643 ; 102 
L. J. P. O. 153 ; 149 L. T. 458 ; 49 T. L. R. 
547 ; 77 Sol. Jo. 484 ; 26 B. W. C. C. 444, H. L. 


3828b. Subsequent alteration without 

notice to employer.] — ^A cement worker con- 
tracted dermatitis in Nov. 1931, He was 
discharged from hospital as fit for work in 
Dec. 1931, but the disease continued to recur. 
He went in June, 1932, to a certifying surg^n, 
who refused to give him a certificate. The 
workman appealed to the medical referee, 
who gave him a certificate dated July 7, 19o2, 
<&, fixed the date of disablement as Nov. 16, 
1931. No claim was made by the workman 
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of date of disablement .^ — Opinion by 
Loan HtJNTEB that a medical referee 
hai8 no power to alter the date wrtmM 
by the oeirtifyinjr surgeon as the date 
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on ills emplc^yer unUl July 2^5, 1632/ more 
tlum six luouibs ikfter the eertiHed date of 
disablmumt* The workman then a»pi>toacbed 
the medical referee, who on Sept. 7, 1932, 
altered the date of diaabl^ent to Jan. 4, 
1982, without givi^ notioe of his intentions 
to the employer. Proceedings ware begun in 
Nov. 1032, on the basis of the altered Certifi- 
cate. The county ct. judge held that he must 
treat the altered certificate as revoking the 
ope dated July 7^ 1982, dc as being an entirely 
new certificate dated Sept. 7, "1932. He also 
held that ^ the worlanan had made his 
claim under the certificate dated July 7, 
had never made a claim under the certificate 
dated Sept. 7, the workman must fail. He 
aocordin^y made his award for the em- 
ployers. The workman appealed : — Held : 
the date of disablement being a material 
part of the certificate, the medical referee 
could not alter it without due notice to the 
employers. The purported alteration was a 
nuUity tlie date of disablement remained 
Nov. 16, 1931. Appeal allowed. Order for 
new trial to allow the workman opportunity to 
show reasonable cause for delay in making a 
claim more than six months after Nov. 16, 
1931, The question as to whether a medical 
referee has power, even on notice to both 
parties, to alter his certificate except to correct 
a slip or clerical error wa^ left undecided. — 
Laurie v. Unit Construction Co., Ltd. j 
(1033), 26 B. W. C. 0. 328, C, A. 

Annotations : — FoUd. PowoD brffrjm Steam Coal Oo. v. 

Griffiths (1934), 27 B. W. O. C. 408. Refd. Davies v. 

Howe Bridge Spinning Co. (1934), 27 B. W. C. C. 207; 

Weeks h. Powell DyTffryn Steam Coal Co. (1935), 28 B. W. 

C. C. 396. 

3828c. .] — A coal miner who had 

been engaged in a process coming within 
Various Industries (Silicosis) Scheme, 1931, 
ceased work on Apr. 2, 1930. On Nov. 17, 

1932, as a result of an X-ray examination at 
hospital, he was given a form of certificate 
to the effect that he w’as suffering from 
silicosis. On Apr. 10, 1933, he was examined 
by the medical board appointed in pursuance 
of the Silicosis & Asbestosis (Medical Arrange- 
raenls) Scheme, 1931, & on Apr. 19, 19.33, the 
board certified him as totally disabled, but 
gave in the certificate the date of commence- 
ment of the total disablement as Apr. 10, 

1933. Compensation having been claimed 
by the workman as from Apr. 10, 1933, the 
employer disputed the claim on the grpund 
that the workman was, in viri-ue of proviso (b) 
to para. 4 of the Various Industries (Silicosis) 
Scheme, 1931, disentitled to compensation 
on the ground that he had not been employed 
in any process under the Scheme within the 
three years previous to the certified date of 
disablement. As a result of representations 

^ made on behalf of the workman the medical 
board reconsidered the matter & altered the 
date of commencement of total disablement 
in the certificate from Apr. 10, 1933, to 
Nov. 16, 1932, the date of the X-ray examina- 
tion in hospital. On this altered certificate 
the cpunty ct. judge awarded compensation 
to the workman. The employer appealed : — 
Held : the medical board having once heard 
thfe matter was functus officio. The date^was 
vital to bdth parties & could not in the 
circumstances be altered under the ‘‘slip 
rule ” as being a mere clerical mistake or 
error due to an acoidental slip or omission. — 


V&vmUL ByFFRTTK SMAM COJkt Oo. v. 

(1984), 27 B. W. C. 0.^408. O. A. 

.4nno(<i«o» RlW. WeetoB 

Co. (1936), 2$ B. W. O. C. 39 


3B28d. ' — ^ Failure to fix when appeal dis- 

missed — Subsequent decision fixing date.]-- 

On Feb. 6, 1932, a miner was cerHfied by a 
ceHifying surgeon to be suffering from miner’s 
nystagmus & thereby disabled from earning 
fuU wages at the work at which be woe 
employed & that his disablement therefrom 
commenced on Feb. 6, 1932. Compensation 
was accordingly paid by his employers. On 
Oct. 16, 1938, a medical referee -certified that 
he was not then suffering from miner’s 
nystagmus & was fit to resume work under- 
ground, but that his condition was such that 
if he worked underground there was reason- 
able probability of his becoming again in- 
capacitated by reason of a recrudescence of 
the attack of the disease. He did not return 
to work with his old employers, but in Jan. 
1934, he obtained work with fi^esh employers 
after making a declaration that he had not 
previously suffered from the disease. He 
only worked with them for nine shifts, when 
he was compelled to cease work on account 
of ny.sfcagmus. On Feb. 7, 1934, the certify- 
ing surgeon certified that he was suffering 
from miner’s nystagmus & that his disable- 
ment thertdrom commenced on Feb. 6, 1932. 
On an appeal by the first employers from that 
certificate the medical referee on Mar. 5, 1934, 
dismissed the appeal. The registrar then 
wrote to tlie medical referee that the em- 
ployers had called attention to the fact that 
no date of disablement was given in the 
decision dismissing the appeal. Thereupon 
the medical referee issued a second docu- 
ment dated back to Mar. 5, 1934, ife to the 
following effect : The workman “ is suffering 
from miner's nystagmus & so is disabled from 
earning full wages at the work at which he was 
employed. He is fit for work on the surface. 
The date of the disablement is from Jan. 
1934, after he had been working underground 
for three weeks.” The medical referee issued 
the second document without giving any 
notice to the workman. The workman 
claimed compensation against the first em- 
ployers, relying on the certificate of Feb. 7, 
1934, which gave the date of disablement as 
Feb. 6, 1932. The employers relied on the 
statement in the medical referee’s second 
decision that there had been a fresh disable- 
ment in Jan. 1934. The county ct. judge 
held tlxat the medical referee was not functus 
officio when ho issued the first document 
dated Mar. 5, 1934, &: could properly com- 
plete an otherwise unfinished document by 
adding the date of disablement. He there- 
fore made his award for the employers. The 
workman appealed : — Held : (1) the effect of 
the first decision of the medical referee in 
Mar. 1934, dimissing the appeal fi‘om the 
certifying surgeon was to fix the date of dis- 
ablement as Feb. 6, 1932, & after dismissing 
the appeal tlie medical referee was fundus 
officio & could not by a second decision alter 
that date ; in any case he had not givep the 
workman an opportunity of appearing before 
liim before he made this second decision ; 
(2) Timmins v. Brodsworth Main Colliery 
Co., JUd., No. 3846a, & Richards v. Qoskar, 
No. 384 ^c, did not decide that in the 
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prevlouB employer otter ^ a period of 
unemployment, tliat representation 
had l^n made on ** entering the em- 
ployment** within the enh-sect.. &, 
accordingly, he was barred from 
recovering compensation on the re- 
currenoe of the disease. — Soott v. 
SUMMERMCE IRON Co., LTD., CONNELLY 
V. A. G. Moore & Co., IiTd., Gilluley 
V. A. G. Moore & Co., Ltd., [1929] 

5. 0. 830 ; affd., [1931] A. C. 37, H. L. 
—SOOT* 

sk« — '.] — A workman entered 

the employment of a coUJery oo. in Jan. 
1927. The employees of this oo. wore 
engaged by persons described as oon- 
trootors, who were, however, admitted, 
for the purposes of the case, to be 
merely the co.’e agents. The par- 
ticular contractor by whom the work- 
man had beeh en^ed received notioo 
from the oo. that he & his souad would 
not he required after Nov.' 7, 1927. 
Before that date the workman orran^d 
with another contractor for a now ioh 
In the colliery, to begin on Nov. 8 ; 

6, on starting work on Nov. 8, he 
signed a declaration In which he 
falsely represented that he bad not 
previously suffered from miner^s 
nystagmus. After being employed 
under this contract for more than 
twelve months, ho was oortifled as 
disabled by mlnerV nystagmus as 
from Deo. 22, 1928 :~Hm : the false 
declaration made on Nov, 8, 1927, was 
not made by the workman at the 
“ time of eniering the employment,*’ 
within soot. i$ (iT (b), &, accordingly, 
he was not deprived of his right to 
compensation*— Moore e. Manor 
Powis Goal Oo., [19311 S, 0. 1 ; 23 
P. W. 0. C. 693.— SOOT. 

— .]— A workman entered 

the employment of a colliery co, on 
June 19, 1928, on which occasion he 
signed a declaration that he had not 
previously suflerod from miner’s 
nystagmus. This declaration was false 
& wl&uHy piEde, ITo worked until 
Sept. 12, 1928, when he was dis- 
charged, & ho thereafter reoei\yd 
unemployment bonoflt until Oct. 26* 
1928. On the latter date he was again 
employed by tho co., & he remained 
ooutinuously in their employment 
until jUr 10, 1931, when he wm 
c^fled to he suffering from mtaer s 
nystagmus. Ete had not stood any 
declaration subsequent to that dated 


June 19, 1928 -Held : the workman 
was not deprived of his right to com- 
pensation, in respect that the false 
declaration signed on June 19, 1928, 
was not made at the time of entering 
the employment in which ho was 
engaged at any time within twelve 
months of his disablement, the entry 
Into that employment having taken 
place on Oct. 26, 1928 . — ^M’Gdtqan v. 
Moore (A. G.) & Co., [19321 S. 0. 12 ; 
24 B. W. 0. 0. Supp. 97.— SCOT. 

Employers* ojfficials* kruno- 

ledge of faleUy ,] — A miner, who had 
been disabled by nystagmus, received 

S ensation from his employers 
Deo. 1929. In Jan. 1930, ho 
re-entered the employment of the same 
employers at a different colliery, & 
on so doing he knowingly signed a 
false statement that he had not 
pre^ously suffered from nystagmus. 
He did not, however, intend to deceive, 
& did not in fact deceive, the em- 
ployers* officials who were responsible 
for re-engaging him, as these offioims 
were, in his knowledge, aware that the 
statement was false & they acquiesced 
in his making it. A statement of 
previous immunity from nystagmiB 
was required by the employers from all 
appets. for employment underground. 
The workman having again b^ome 
incapacitated by nystagmus ; 

tho arbitrator was entitled to make an 
award of compensation.— M‘Kean v, 
Baird (Wiixiam) & Co., (19321 S. C. 
258 ; 24 B. W, 0. 0. Supp. 187,— 
SCOT. 

jyhether absolute disgmli^d' 

workman suffered from 
minor’s nystagmus in 1923 imder 
employer A. In July, 1930, ^ entemd 
the employment of employer B. After 
a period of absence from work owing to 
beat elbow from May to August, 1931, 
bo presented hh^oself os ai^n fit for 
work. There was then put before hto 
a mrinted declaration, with blanks to 
be ffiled in, to the effect that he ha,d 
not previously suffered from the in- 
dustrial disease of miner’s nystagmus. 
He filled in his name, address, & age ; 
the manager filled in the da^ 
workman signed the deolaratlon homm 
two witnesses, who tho 

declaration was not read 
workman, nor did ' be read It or ^ve 
aat^Ktlon to Its 
he had' every opportunity to ao so , 

161 


nor was he asked if he had suffered from 
miner’s nystagmus. Tho minor re- 
started work & continued at work with 
employer B mdil May, 1932, when ho 
left that employment & entered tho 
employment of employer 0, the prosont 
applts. On entering this now employ- 
ment he signed no document relating 
to miner’s nystagmus. In Aug. 1932, 
the manager of these employers showed 
the workman a form relating to miner’s 
nystagmus & asked him if he had over 
suffered from it. The workman m- 
plied that he had suffered from the 
disease about ten years previously, & 
in view of that answer tho manager did 
not ask the workman to sign the form. 
The employers had not known imtll 
then tliat the workman had ever 
suffered from miner’s nystagmus. In 
Sept. 1932, tho workman was again 
dibbled ^ by miner’s nystagmus, & 
chimed compensation. After negotia- 
tion the employers agreed to pay com- 
pensation, but in Deo. 1932, slopped 
payment at their own hand on dis- 
covering for the first time that the 
workman had signed the declaration of 
Aug. 1981, as above narrated. On 
those facts the arbitrator found that 
the workman had not wilfully or falsely 
represented himself as not having 
pro\uously suffered from miner’s 
nystagmus within sect. 43 (1) (5), & 
in respect of the agreement to 
pay compensation above mentioned 
awarded a continuation of compensa- 
tion. The employers appoalod 
Held : (1) (allowing the appeal on this 
point), the declaration or Aug. 1931, 
was a wilful representation on the part 
of the wor^kman; (2) 43 IJ) (^) 

does not enact an absolute disqualifica- 
tion from receiving compensation, hut 
merely provides a ground of defence 
against the claim ; actxjrdingly, the 
employers Wei*e not 
continue payment of compensation, 
o^he groSnd {per I-ord PREsmENT & 
LoxiD Fleaung) that the defence should 
have been proponed before tho work- 
s’s claim was settled by a^ment, 
K the Vround (per Loiu. Momm) 
that tho defence was not open to em- 
ployers who had employed tli® work- 
man in the knowlefe that he had 
suffered from the dise^o. Appeal 
dismissed.-^ Jammon i;. St. 

Coal Co., Ltd., [X935J S. 0. , 27 

B. W. 0. 0. Supp. 187.— SCOT. 
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8848. Add,. Annotcdion : — Ck>nsd. Mason r. Foster, 
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3843a. New accident.] — Mason r. Foster, 

No. 382 If, ante, 

8843b. — .] — Eaton v . WmPEY & Oo., Ltd., 

• [1937] 4 All E. R. 583 ; 54 T. L. R. 185 ; 
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384SC. Recurrence after settlement & return to 
work.] —M^Doug ALL v, Summbrlbb Iron Co., 
Ltd. (1927), 20 B, VV. C. C. 419, H. L. 

Anrwtatimia Expld. Wilsons & Clyde Coal Co. v, Flynn,. 
fl930) A. C. .')!(). Consd. Connor v. Cadzow Coal Co., 
[19351 A. C. 1 ; Penrikyber Navigation Colliery Co. v. 
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r. Brodsworth Maui ( olliery Co., [1934] 2 K. B. 361. Expld. 
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inent Works, Ltd. (1934). 104 L. 1. K. B. 222. 

3846. Add. Annoiuiions ; — Consd. Britton v» Lev'cr- 
soii’s Wallsend Collieries (1084), 27 B. W. 
C. C. 45 ; Durrant v, British Fibrocernent 
VVorks, Ltd. (1934), 104 L. J. K. B. 222; 
Timmins v. Brodsworth Main Colliery Co., 
[1934] 2 K. B. 301. 


3846a. 


— .] — miner, after obtaining 


in 1928 the certificate of a certifying surgeon 
that he was suffering from miner’s nystagmus 
& was thereby disabled, was in 1932 able to 
return to his old work for nearly a year, but 
thereafter obtained a second certificate that 
he was suffering from the same industrial 
disease & was thereby disabled. Neither 
certificate expressly fixed a date for the 
commencement of disablement, so that 
under sect. 43 (2), the disablement was in 
each case treated as commencing on the date 
of the certificate. After he had obtained the 
second 0014.10 cate the workman commenced 
proceedings for compensation on the basis 
of the first certificate, his claim being that 
he was suffering from a recrudescence of the 
old trouble. The county ct. judge held on 
the evidence that this was so. On appeal : — 
Held : £ts under sect. 43 the certificate of a 
certffying surgeon was conclusive of the date 
of disablement, & l^e disablement was to be 
treated as the happening of an accident, the 
coimty ct. judge was debarred after the work- 
man had obtained the second certificate from 
holding on evidence that the disablement was 
caused by a recrud^cence of the old trouble. 
— Timmins v. Brodsw6rth Main Colliery 
Co., Ltd., [1934] 2 K. B. 361 ; 103 L. J. K. B, 
707; 151L.T.231; 50 T, L. R. 458 ; 78 Sol. 
Jo. 471 ; 27 B. W. C. C. 283, C. A. 

AnnotoH^ I>a*Tantr. British Flbro^ment Works, 

222. Consd. McGrath v. 
Day & Emery, Ltd. (1935), 28 B, W. C. C. 474 Weeks v 
Powell Dyffrvn Hteani Coal Co. (1935), 28 B. W C C 
396 ; Richards v. Goskar, [1937] A. O. 304. Refd Stan- 
ford r. Flinn & Son, Ltd. (1936), 29 B. W. C. C 126. 

3846^ .] — A workman who had 

been certified as disabled by dermatitis within 
Sched. B. to the Workmen’s Compensation 
Act, 1925, returned to his original work, 
but again becama disabled in the same manner 
& therefore obtained a fresh certificate re- 
ferring to a 4a4e while he was engaged in 
that work. Subsequently he obtained work 
of a different kind, & while doing that he was 
again disabled in the same manner & obtained 
two fresh certificates dated after he had left 


the original work i^—Held : as to the four 
certificates, (1) the disablement to which the 
first certificate referred came to an end when 
the workman returned to his old work with 
the same employers; (2) the' second certifi- 
cate was conclusive that at the date of the 
beginning of this disablenient there was a 
fresh notional accident ; (3) there being no 
evidence that this disablement under the 
second certificate had ceased, it was not open 
to a certifying surgeon to certify that the 
disablement was "'due to an accident at a 
later date : tlie third & fourth certificates 
were nullities. — Durrant v, British Fibrg- 
cement Works, Ltd. (1935), 104 L. J. K. B 
222 ; 152 L. T. 205 ; 27 B. W. 0. C. 460, O. A. 

Aiinotation : — Consd. Richards r. Goskar, [1937] A. C. 304. 

3g46c. Mistaken certificate of recovery.] — An 

employee of manufacturing chemists was on 
Sept. 6, 1934^ certified by a certifying surgeon 
to be suffering from dermatitis pnoduced 
by dust or liquids & disabled from earning full 
wages at the work at which he had been 
employed, the date of disablement being 
Sept. 1, 1934. Compensation was paid by 
the employers until Feb. 8, 1935, when the 
workman’s panel doctor issued a certificate 
in the following terms : “ This is to certify 
that Mr. Robert McGrath is recovered from 
dermatitis & is fit as from to-day to seek 
employment. ’ ’ The workman then registered 
at the labour exchange & received unemx)loy- 
ment benefit. By Unemployment Insurance 
Act, 1920 (c. 30), 8. 7 (1), it was made a 
statutory condition for the receipt of un- 
employment benefit {inter alia), that the 
insured contributor should be capable of & 
available for work. He received imemploy- 
ment benefit until May 16, 1935, when he was 
seen by his panel doctor who was of opinion 
that he was suffering from a relapse. He 
applied to the certifying surgeon for a fresh 
certificate of disablement which was refused. 
He then filed an application for resumption 
of compensation. At the arbn. the panel 
doctor stated that he had made a mistake 
on Feb. 8, 1935, & that the workman was then 
fit only for special work & had not fully 
recovered. The employers called no evi- 
dence. The county ct. judge accepted the 
evidence of the panel doctor & found that the 
workman had not on Feb. 8, 1935, com- 
pletely recovered from the disease. He also, 
however,* found that the workman had never- 
theless recovered from the disablement & 
made an award in favour of the employers. 
The workman appealed : — Held : the county 
ct, judge having accepted the evidence of the 
panel doctor that he had made a mistake in 
certifying recovery on Feb. 8, 1935, there was 
no evidence on which he could find that dis 
ablement Ijiad ceased. The fact that the 
workman might have satisfied the statutory 
condition for obtaining unemployment bene- 
fit was in no way inconsistent with his being 
disabled from earning full wages at an 
employment involving working in dust or 
liquids. Appeal allowed. , Oase remitted. — 
McGrath v. Day & Emery, Ltd. (1935), 28 
B. W. 0. C. 474, 0. A. 

3846d. Return to work-rRecurrence — Necessity for 
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8848a \, Reourrmee after aettUmmt 
<t reXwm to voarkA — HM : when a 
workman who had suffered from 


iJSSSPS?® pertlflod as being n 
l^ger .disabled by the disease, oon 
ponsatlon must be ended, & that, o 
any reenrronee of the disease, a free 


application must bo ipade to 
the oertlfylng surgeon v. 
William Dixon, Ltd., [19291 ^ C. 
(Ct. of Sees.) 206,— 6CQT, 
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new Certificate. ] — Tiie disease itself, & not the 
certificate of disablement, is the equivalent 
of a personal injury by accident within 1925 
Act, 8,, 43 (1). Therefore a miner who has 
been certified as suffering from miner’s 
nystagmus, <fe as being thereby disabled from 
earning full wages at the work at which he 
was employed, who returns to his employ- 
ment at his former wages although he has not 
in fact recovered from the disease, & again 
becomes disabled thereby, can roly upon the 
original cei*tificate & need not obtain a fresh 
certificate in order to obtain compensation. — 
Richab-DS r. Goskar, [1937] A. C. 304; 
[1936] 3 All E. R. 839 ; 106 L. J. K. B. 85 ; 
156 L. T. 52 ; 53 T. L. R. 149 ; 80 Sol. Jo. 
991 ; 29 B. W. O. 0. 357, H. L. 

Amiotationa : — Ooxisd. McGrath v. Day & Emery, Ltd. (1935), 
28 B. W. O. O. 474 ; Weeks v. Powell Dyflryn Steam CJoal 
Oo., Ltd. (1935), 28 B. W. C. O. 396. Distd. Wheatley 
■“ ^ Iletton & Joieey (^olliorios. Ltd., [1937] 2 

K. B. 426. 

3847. Add, Annotation : — Apprvd. Blatchford v. 
Staddou & Founds, [1927] A. C. 401. 

3849a. Determination ol contributions by arbitra- 
tion — Liability in dispute — Whether amount 
of compensation “ in dispute.*’] — The work- 
man had been employed for thiity-one weeks 
by reaps., & then on July 13, 1932, was 
taken on by applts. but was not examined 
as the custom was by applts.* doctor, who 
was then away on holiday. He worked for 
one week only & then he was certified to be 
suffering from miner’s nystagmus, an indus- 
trial disease brought within the ambit of 
1925 Act, for which compensation under the 
Act became payable. The workman claimed 
30«. a week as compensation for total in- 
capacity, but an agreement was arrived at 
under which he accepted 23s. 9d. a week. 
Under sect. 43 (1) (c) (iii.) applts. brought 
proceedings by way of arbn. under the Act 
against resps, claiming contribution by them 
to the payment of the 23s. 9d. a week. On 
. the hearing in the county ct, the question 
arose as to when the compensation was in 
dispute, & the county ct. judge thought it 
was in dispute under the^ sub-clause set out 
if any of the persons who*^ were to contribute 
had not agre^ the amount. Resps. claimed 
that they should have been entitled to co- 
operate in fixing the amount payable to the 
workman. The county ct. judge, taking 
that view, held that applts. ought to have 
refused compensation & compelled the work- 


man to make a claim against them under tlie 
Act, in which case under r. 41 (6) of Work- 
men’s Compensation Rules, 1926, resps. 
could have been added as third parties to 
the workman’s arbn. ; — Held : the county 
ct. judge had wrongly interpreted that part 
of sub-clause (c) (iii.) “ if the amount of 
compensation is not in dispute,” as when the 
applts. & the workman reached an agree- 
ment as to the amount of It, it was not in 
dispute. That being so, the proper course 
was adopted of an arbn. under the Act 
between the employers alone, in which any 
question as to resps.’ disagreement with the 
amount applts. had agreed to pay the work- 
man could be considered, & the case must 
be sent back to the county ct. judge for him 
to determine the issues open to resps. to 
raise in the proceedings in which it was 
sought to fix them with liability to pay con- 
tributions. — Bolsover Colliery Co., Ltd. 
V. OxcROFT Colliery Co., Ltd., [1933] 2 
K. B. 429 ; 102 L. J. K. B. 617 ; 149 L. T. 
391 ; 26 B. W. C. C. 340, C. A. 

Annotation : — Refd. Lewis & Towers, Ltd. r, Sembllz (1934), 
27 B. W. C. C. 125. 

3849b. Various Industries (Silicosis) Scheme, 1928, 
clause 9 — Failure to comply with order tor 
payments — Bankruptcy of employer — ^No right 
to contribution.] — ^By clause 9 of Various 
Industries (Silicosis) Scheme, 1928, “ the 
compensation shall be claimed recoverable 
from the employer who last employed the 
workman in the processes ; but any other 
employers who employed the worteian in 
the processes . . . shall ... be liable to 
make to the employer from whom compen- 
sation is recoverable, such contributicms as, 
in default of agreement, may be determined 
by arbitration under this Scheme ” ; — Held : 
where an award of compensation has been 
made against the last employer, & where, 
having subsequently become bkpt., he has 
paid nothing under the award & no payment 
under it has been made out of his estate, his 
trustee in bkpcy. is not in a position to make 
under the Scheme any claim to contribution 
from the workman’s previous employers, but 
if any payment is thereafter made out of 
the bkpt.’s estate the trustee’s right to claim 
such contribution will then arise. — M‘Gil- 
LiVRAY V, Hope, [1935] A. O. 1 ; 164 L. J. 
P. C. 11 ; 151 L. T. 482 ; 50 T. L. R, 475 ; 
78 Sol. Jo. 503 ; 27 B. W. C. 0. 348, 11. L. ; 
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Bg, Failure to obtain declaration of 
immunitv — Whether Imr to claim for 
contribution .] — A minor, who was 
employed by a colliery co. from 
Sept. 4 to Doc. 5, 1929, at the time of 
entering the employment stood a true 
declaration that he had not provionsly 
suffered from miner’s nystapmms. On 
Dec. 7 he became disabled by miner s 
nystagmus, & the co. after paying him 
weekly compensation finally discharged 
hl 8 claim for a lump sum in Apr. 1930. 
On May 12, 1930, the workman entered 
the employineut of another colliery oo. 
who, however, took from him no 
declaration as to provlons immunity 
from nystagmus. He left fheir em- 
ployment after two days ^ was certified 
as having again become disabled by 
nysta^us on May 16. His last 
employers, liavlng duly paid him oom- 
pensatlon, claimed a contribution fi^rn 
nis previous employers. The latter 
maintained that pursuers claim was 
barred by their having failed to take 


from the workman a declaration of 
his previous immunity from disease : — 
Held : pursuers’ claim, under sect. 43, 
to a contribution was not so barred. — 
United Colliebiks v, Robert Addie 
& Sons’ Collibribs, [19321 8 . C. 45; 
24 B. W. C. O. Supp: 125.— SCOT. 

sk. Workman emploued under 
Various Industries Scheme — Formerly 
employed under Sandstone industry 
Scheme .] — On May 3, 1932, a quarry- 
man died of silioosls accompanied by 
tuberculosis, according to a oertifloate 
by the Medical Board appointed under 
the Silicosis &; Asbestosis (Medical 
Arrangements) Scheme, 1931. The 
workman’s last employers were builders 
& contractors, with whom he worked 
as a labourer & atone cutter from J ime 
to Oct. 1931. As the employers who 
last employed the workman In one of 
the proceBses mentioned in para. 2 
of Various Industries (Silicosis) Scheme, 
1931, they were liable to pay, Sc did 
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rhereafter they sought relief against; 
;he workman’s former employers, ’^th 
vbom he had worked from Sepfc. 1919, 
ill Jan. 1931. These employers were 
luarrymasters Sc engaged In the 
Sandstone Industry as defined in 
lara. 2 of Sandstone Industry (^lloosis) 
Scheme, 1931. The Various Industries 
Silicosis) Scheme, 1931, provides 
para. 8 ( 2 )) for contributions by fenner 
Mpaployers In relief of compciwatlon 
laid by the lost employer, but It al^ 
jrovidea (para. 2 ) that “ nothing in this 
Scheme shall apply to the employ- 
nent of a workm^ In^udod In ... 
he Sandstone Industry (Silioosls) 
Scheme. 1931.” The arbitrator havl^ 
ound the former employers liable 
lontribute these employees appealed : 
--Held: the former employers were 
lot liable to contribute to the oom- 
» 0 asation paid to the workman’s 
lepeudants. Appeal allowed. — Rori- 
lON Sc Davidson v. Cornooobx* 
JUAKRIE8, 119331 a. 0. 669 ; 26 

I. W. 0. 6 . Supp. 91.— SCOT. 
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aJTisr., B/ C. st^ mm* Hbjney v* 

[19333 S. c. 283^ 26 B. W. 0. 0. Supp. 1 . 

S852a. ’ — AppllcatfoB for leave to Issue 

execution.] — Fowkbs v. LmcKsimsHiKB 
CoixiBm-T & Pipe Oo., No. SOOSdTantc. 

3858a. — — ^fder giving leave to issue execution.] 

— Cotton v. Button, No. 3668g, ante* 

3858. Add, Awnotaiions i — Ae to (1) Oonsd. Vickers 
V, Miners, Thames Steam Tug & Lighterage^ 
Co. V. Ingram (1927), 96 L. J. K. B. 490. 
As do (2) Hetd. Vickers v. Miners, Thames 
Steam Tug Sd Lighterage Cb. v, Ingram 
(1927), 96 fu J. K. B. 

3860a. ElTeot of agreement for oompensatloii- 
Faots as to agreement not presented in county 
court.] — On an application for review Sc 
redemption of weekly payments a workman 
alleged that he had negoti^ed with persons 
representing a new co. whi^ had taken over 
the business of his employee, & the new co. 
had agreed to pay him £650 in full settlement 
of his claims. The county^ ct, judge had 
previously decided in a similar case that the 
workman could not rely upon such an agree- 
ment with th^ new co., as such agreement was 
oiHy with a third party, & not with his 
employers." The parties treated the case 
as governed by ijhat decision, & the question 
of the agreement was not gone into" at the 
hearing. The application was then proceeded 
with as an application for review & the judge 
held the workman had recovered, & by Ms 
award stopped further weekly payments. 
The workman apf^led, on the ground that 
the judge could n6t terminate the payments 
in*' view of the agreement: — Held: (1) the 
ct. could not entertain an appeal as to^the 
effect of the agreement, ah the facts as to 
that agreement had not been presented in the 
coonty ct.^&; there were no materials before 
, the ct. on which they could come to a 
decision ; (2) the question, whether the 

workman had recovered was a qluostion of 
fact, as to which there was evidence to 
support the hndir^, & ther6 was no mis- 
directign. — Eaet Kent Collieey Co. ' v. 
Heath (1926), 20 B. W. C, C, ,97, O. A. 

3872a. ^ .] — A dock l|ibouier sericiusly 

injured left ai-m in ^ accident -Sc was 
totally incapacitated for foui‘teen months, 
during wMcn period he received compensa- 
tion. His employers then terminated the 
weekly payments, using the provisions of 
sect. 12, & relying on a medical certificate 
to .the effect th^t although the workman had 
lost "hkf power of gripping with the left hand 
a return to work wiiuld restore il#t power, 
Thg workman applied for an arbn. & the 
. judge on the grounds stated In the i 


certificate found that the 4vorJi:man had 
completely recovered irom the accident Sc 
made, his award for the employers. On 
appeal by the workman the 0<^of Ap; 
applying v. Denning, ^o,/S227a, held 
th^ there was no evidence of complete 
recovery, & -ordered the case to be remitted 
to the coimty ct. judge for compensaf^ion to 

The county ct, judge in cojgformity with 
the order of the Ot, of App^ accordingly 
mhde an award of a weekly sum of 10^?. as 
compensfdsion, the employers being present & 
consenting to the amount proposed^ Pay- 
ment of compensation had been made under 
this awa»d for four months when the em- 
ployers petitioned for appeal to the llous^’ 
of Lords from the decision^ of the Ct. of 
Appeal : — Held: (1) there was some evi- 
dence upon which the county ct. judge 
could find that incapacity from every relevant 
point of view had ceased, Sc it was of the first 
iinjtetance that the finaUty of an arbitrator’s 
^findings of fact in cases imder the Work- 
men’s Compensation Act should be jealously 
maintained ; (2) the employers were not, by 
consenting to the amount of the award, & 
making payments thereunder, deprived of 
their then statutory right of j^ppeal. 
Appeal allowed. Original award restored. — 
CuNARD S.S. Co., Ltd. v, Moore (1935), 104 
L. J. K. B. 467 I sub nofn. MooRE v. Cunard 
^.S.S. Co., 153 L. T. 51 ; 28 B. W. C. C. 162, 
H. L. 

inotaMoii:~-CamS, Joa©^. Smith, [lt)3G} 1 A« E. Il."661. 

S873a« — Hobbs v, B-oyal AesenXe Co- 

operative Society (1930), 170 L. T. Jo. 159, 
C. A. 

3877a. .] — chef suffered an accident to his 

eyes from the bursting of a cooker. As a 
result he suffered from an occasional over- 
flow of tears. Oif a claim for compensation 
the county ct. judge found that the accident 
had not interfered with the working’s 
capacity for work Sc dismissed- the claim. 
No declaration of liability was granted. The 
workman appealed : — Held : it .was a 
question of fact for the cc^nty ct. judge Sc 
there was no misdirection. App^ .dis- 
missed. — Rivoli V, Dudley, Earl (No. 2) 
(1937), 30 B. W. C. C. 73. 

8B80a. .] — Hkworth Coal Co. v 

(1930), 28 B. W. 0. 0. 46, C. A. 

88S0b. — — .] — ^A giPl of eighteen, employed as 
a screw polisher, lost the sight of an eye"^on 
account of the file with which she wai^Working 
slipping Sc striking it. The employers 
stopped paying compensation a year after 
the accident. The cotMty ct. judge found 
that the workman was fit to resume her 
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3866 fv. : __ 

before the Workers* CompehMUon 
Cqmmlesjoii of a dakc by a workman 
for oompensatlon ft was ettb^ted 
tljat there was no erldenoe to support 
the claim, but the eommissiop over- 
nfied the stibmisaion ^ an awam was 
madeintavoiuof theoudmant. Tliere- 
after, at the request of tesp., the 


stated a ease asking the opinion 

of the Supreme Ot. whether these was 
©vld^mo© to Jnstlfy the finding of the 
oommission lido after the making 
of the award the question oooXd not 
be submi|ii{ed to the ot. unless the 
eommission had decided to reeanfilder 
the matter; the mere tact that the 
ohakmau had stated a oaae did not 
establish that it had so decided, Sc. 
therefore It was not competent for the 
ct. to eatoiiain toe inatter.— il^BBwra 
V. JONBS (192g). S a. ja. N, S. W. 543 ; 
45 K. S. W. W* hi. 156.— Am 

8865 ▼. — '--‘.I— BATHWasT ©. 

toUaOBN^B OotfPBNUATmK Boauu, 
D, Ik, 124.*-4tAK; 

1S4 


8866 ri. sr.p-rAn award of 

oompensatlon hating been made in 
favour of the widow of a deoeased 
workman, the emploxer obtained a 
stated case. Thereafter the eznployer 
presented a^te orating an order tor 
txanszaissioif of the process, ia order 
that the notes of,.evid6aoe might be 
available to satisfy the oL that there 
was no evidence before tie arbitrator 
upon which he couM reasonably arrive 
at certain of his findings in fact: — 
Bdd ; the, ot- could not, by a review 
of the evidence, Intemre with the 
arbitratos*» fiadipgs in fact, &; motion 
retosed.— SooTPVv SmtoiSsli., 11886} 

ao*"‘' * 
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pre-accident work & that such work was suit- 
able. He awarded her a declaration of lia- 
bility only. The workman appealed : — 
Held : the question was one of fact & there 
was no misdirection. — Hiluer v. Tungsten 
Manufacturing Co., Ltd. (1933), 26 B. W. 
C. C. 651, C. A. 

3881a. .] — Employers applied to review 

weekly payments being made on the basis 
of total incapacity. They called a doctor 
who said he thought the man might do 
watchman’s work or wash motor cars. Two 
doctors called on behalf of the workman 
said he was unfit for anything but the 
lightest form of work sitting down without 
bending. The judge found the man was only 
paitially incapacitated, & consequently re- 
duced the compensation : — Held : it was 
purely a question of fact, «fe there was evi- 
dence to support the finding. — Mears Bros. 
V. Davies (1929), 22 B. W. 0. C. 292, C. A. 

3885a. .] — Davison v. Holmside Sc South 

Moor Collieries, Ltd., Napper v, Lambton, 
Hetton Sc Joicey Collieries, Ltd., No. 
2512a, ante, 

3885b. .] — Hannaby v, Llay Main Col- 

lieries, Ltd., No. 2512b, ante. 

3885c. .] — A workman was struck in the jaw 

by a revolving belt after being in receipt 
of compensation for nearly a year, returned to 
work. Shortly afterwards he ceased work. 
Two & a half years later he claimed compensa- 
tion on the ground that he was totally in- 
capacitated as a result of the accident. The 
county ct. judge found that his incapacity 
was due to causes unconnected with the 
accident. The workman appealed : — Held : 
it was a pure question of fact, & there was no 
misdirection. — ^Berryman v. Bo ake, Roberts 
Sc Co. (1934), 27 B. W. C. C. 459, C. A. 

3885d. — — .] — A workman employed in a factory 
alleged that he received an injury on Oct. 23, 
1934, by being stmck in the back. He con- 
tinued at work until Oct. 28, when he sent 
a doctor’s certificate that he was suffering 
from myalgia. Three causes of injury were 
entered in the accident book : (a) caught cold 
in the back ; (6) some one threw something 
Sc hit him in the back ; (c) he fell on a pipe Sc 
hiut his back. The workman’s doctor saw 
appet. on Nov. 1, 1934, & stated in cross- 
examination that what he found was abso- 
lutely negative. The county ct. judge held 
at the end of appet. ’s case that there was not 
sufficient evidence for him to find that there 
had been personal injury by accident arising 
out of Sc in the course of the employment. 
The workman appealed : — Held : it was a 
question of fact for the cotmty ct. judge & 
there was no misdirection. — Appeal dis- 
missed. — Baldebston V. Central Sugar Co. 
Ltd. (1936), 29 B. W. O, 0. 84, 0. A. 

38856. j"--A cook employed on a steam- 


trawler was found lying in the bunk spitting 
blood. He stated that he had fallen down a 
ladder. He died seven days later of septic 
pneumonia. On a claim for compensation 
by his widow the county ct. judge found that 
the fall neither caused the death nor had any 
connection with it Sc dismissed the claim. 
The widow appealed : — Held : the question 
was entirely one of fact for the county ct. 
judge Sc there was no misdirection. Appeal 
dismissed. — Parker v. New Docks Steam 
Trawling Co. (Fleetwood), Ltd. (1936), 
29 B. W. C. 0. 250, C. A. 

3887a. ,] — The father Sc sister of a deceased 

workman claimed compensation. The father 
was unemployed, but the sister was in receipt 
of a small weekly wage not sufficient to keep 
herself. It was alleged in the particulars 
contained in the application for arbn. that 
the average weekly earnings of the deceased 
were £1 19s. 6d, On proof of total dependency 
on the paH of one or other of the dependants, 
the lump sum payable on these earnings, if 
calculated in accordance with the rules con- 
tained in sect. 8 (2), amounted to £300. 
The employer filed no answer. At the arbn. 
no evidence was given as to tho average 
weekly earnings, but the father gave evidence 
that he was totally dependent. Tlie county 
ct. judge made an award for £275 only, on the 
ground that there was no evidence as to the 
average weekly earnings. The father ap- 
pealed on tlie question of amoimt Sc the 
employer cross- appealed on the question 
of dependen(!y : — Held : on the appeal, the 
employer having failed to file an answer, the 
amount of the average weekly earnings must 
he taken to be admitted under rule 18 (3). 
There must therefore be an award for £300. 
On the cross-appeal, the question of de- 
pendency was pm^ly one of fact for the 
county ct. judge. Appeal allowed. Cross- 
appeal dismissed. — ^Pickbrvance v. Evans 
(Richard) Sc Co., Ltd. (1936), 28 B. W. C. C, 
492, C. A. 

3887b. Duration of exposure — Resulting in derma- 
titis.] — A woman worked as a washer in a 
laundry during July Sc Aug. 1928. She left 
without any signs of dermatitis. On Sept. 6, 
1928, she was employed in a similar capacity 
by another laundry, Sc left work on Sept. 19 
with symptoms of dermatitis. On Sept. 26, 
she obtained a certificate from the certifying 
surgeon under sect. 43. Her second em- 
ployers admitted liability Sc paid com- 
pensation, but discontinued the payments 
in Dec. on their doctor’s certificate that she 
liad recovered. He further stated that she 
suffered from a condition of the skin which 
rendered her particularly susceptible to 
dermatitis, Sc that but for this she would not 
have developed the disease after so short a 
period of exposure. On a claim for con- 
tinuance of the compensation, the county ct. 
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8884 li. ,] — Nagy v. Workman’s 

Compensation Board, [1931] 3 

M. P. R. 516.— CAN. 

8887 Iv- .1 — Tho question 

whether a survlTor of a workman is a 
** dependant ” within the Workmen’s 
Compensation Act, 1930, as 

well as the question whether deceased 
was a ** worl^an ** within the meaning 


of the Act, is a mixed question of law 
Sc fact, at least in cases such as the 
present one, Sc, therefore, the Ct. of 
Appeal must determine, not only 
whether there is any eyldenco to sus- 
tain a huding of dependence, but also 
whether the district ct. judge 
drew proper inferonoes from the facts 
Sc arrived at a proper conclusion in 
holding, os he did in this case, that pltf. 
was a “ dependant.**- — W olfe v. Cana- 
dian National Railways, [19341 3 
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W. W. R. 497. — CAN. 

sn. Added peril.] — Tho question of 
added peril is one of fact, upon which 
the determination of the arbitrator 
was conclusive.— W alkingshavv v. 
WooDHALL Coal Co,. Ltd., [1931 1 S. O. 
506 ; 24 B. W, O. O. Supp. 32.— SCOT. 

sp. Failure of company to file pay- 
roll.] — Workman’s Compensation 

Board v. St. John Tugboat Co., 
[1931] 4 M. P. R. 9.— CAN, 
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judge made an award in favour of the 
employers. He found that the exposure of 
the worlcman to dust or liquids was of short 
duration only resulted in dermatitis owing 
to an unusual proclivity to such disease on 
her part. The workomn appealed. On 
appeal it was argued that the employers were 
estopped from denying that the disease had 
been contracted through long-continued 
3 within Statutory Rules Orders, 
1929, No. 2, by reason of their admission of 
liability & payment of compensation : — 
Held : the point as to estoppel not having 
been taken in the county ct. could not be 
raised on appeal, & on the evidence the 
county ct. Judge was bound to find that 
exposure was not of long-continued duration. 
The question was one of fact. — ^Appeal dis- 
missed. — LANB V. “ PURBWITB *’ XA-UNDRY 
Service Co., I/td. (1929), 22 B. W. 0. O. 
390, 0. A. 

3887c. Computation of remuneration.] — A work- 
man had been at work for only four weeks 
when he met with an injury by accident 
arising out of &; in the course of his employ- 
ment. While admitting liabUity, the em- 
ployers contended that by reason of the 
shortness of the tim^ it was impracticable at 
the date of the accident to compute the work- 
man’s rate of remuneration, & that regard 
must be bad to the wages earned by other 
workmen. The county ct. judge refused to 
do so & calculated the compensation on the 
basis of the exact average of the wages 
earned by the workman during the four 
weeks. The employers appeal^ ; — Held : 
it was a question of fact for the county ct. 
judge to decide whether or not it was im- 
practicable at the date of the accident to 
compute the rate of remuneration on only 
four weeks of employment, & there was no 
misdirection. Appeal dismissed. — Tansey v, 
WirxocK Co. (1936), 29 B. W. O. C. 214, 
C. A. 

3891 a. .] — Malcolm v . Barbed, Walker & 

Co., Ltd,, No. 3359d, arde, 

3892a. Quantum In excess of evidence.] — An 
electric lift erector’s mate was being tried out 
as an erector & paid accordingly when he 
injured his left thumb by an accident arising 
out of ^ in the course of his employment. 
The top of the thumb was amputated but 
not to such aji extent as to prevent the 
thumb-nail from growing. He returned to 
work at the wa^ of a mate A; was again tried 
as an erector but on simpler jobs. After 
about two months he was disniissed as in- 
competent. He filed an application for 
arbn. A; then entered into an agreement with 
his employer that he should receive £30 in 
final settlement of all claims. A memo- 
randum of agreement was drawn up together 
with a statesnent of facts, both of which were 
signed by the workman. From the statement 
it appeared that the workman’s average pre- 
accident eAmings were £3 Os. 2d., & his 
average post-accident earnings were £3 4e. 3d., 
A; that his employment ceased for re^ns 
unconnected wfth his injury. The registrar 
&, on appeal, the county ct. judge refused to 
record Ihe memorandum on the ^ound of 
in^equacy. The parties proceeded to arbn. 
At the hearing the workman admitted the 
facts contained in the statement aobompany' 
ing the memorandum. The medical men 


called on each side disagreed as to whether 
the disability caused by the injury amounted 
to 5 per cent, or 20 per cent. The county ct. 
judge in his award assessed the loss of earning 
capacity at 16s, a week & ordered payment 
of compensation at the rate of 8s. a week. 
The employer appealed i — Held : the county 
ct. judge in awarding to the workman a sum 
based on an incapacity equivalent to 26 per 
cent, of his eanungs had gone beyond the 
evidence called before him. Appeal allowed. 
New trial ordered before another county ot, 
judge. Observations on sending cases back 
to the same coimty ct. judge for rehearing. — 
Byrne v, Evans Loots, Ltd. (1932), 26 
B. W. 0. 0. 41, 0. A. 

3893a. Consent order as to quantum — On remission 
from Court of Appeal— Right of Appeal to 
House of Lords.] — Cxjnard S.S. Co. v. Moore, 
No. 3872a, ante* 

3896a. Hearing unsatisfactory — Rehearing ordered.] 

— Hucknall V. Manchester Oorpn. (1928), 
21 B. W. O. O. 8, C. A, 

3896b. New trial — When granted.] — Hancok v. 
Balfour, Beattie & Co., Ltd., No. 3283g, 
ante* 

3896c. Approbation of award — What amounts to.] 

— Cunaro S.S. Co., Ltd. v. Mooke, No. 
3872a, ante, 

3897. Add* Annotation : — Refd. Jones v* Cory 
(1926), 20 B. W. C. 0. 251. 

3901a. .] — A workman, who had suffered 

an injury to his knee, was paid compensation 
by bis employers for a time* He underwent 
a successful operation & his compensation 
was stopped. He later suffered another 
injury to the same knee, & brought proceed- 
ings for further compensation. After hearing 
evidence, the county ct. judge came to the 
conclusion that he was not satisfied as to any 
further injury after the cessation of com- 
pensation. The county ct. judge then 
considered the question of a declaration of 
liability &, while doing so, asked a medical 
man, who happened to be present in ct., 
whether there was any probability of further 
injury to the workman. The opinion of 
the medical man was not given as evidence 
on oath nor was he called by consent of the 
parties. The county ct. judge then made an 
award to the effect that the workman had 
recovered from his injury on the date when 
compensation was stopped, but granted a 
declaration of liability by consent. The 
workman appealed : — Held : although the 
procedure followed with regard to the doctor 
was undesirable A; irregular, it had not been 
detrimental to the workman, because the 
ootmty ct. judge had already made np his 
mind on the main question before him. There 
was ample evidence to support Ms finding 
on the question. — Ransom v, Pulham Foot- 
ball & Athletic Co., Ltd. (1928), 21 B. W. 
0. 0. 376, 0. A. 

3904a. .] — A workman, whose com- 

pensation h^ been stopped, claimed a 
continuance of compensation on the basis 
of total incapacity, ec it was argued on Ms 
behalf that he was entitled to be paid on 
this basis under Workmen’s Compensation 
Act, 1926 (c. 84), s. 9 (4). The county ct. 
judge found as a fact that the workman was 
partially incapacitated as a result of the 
accident but had, educe the payment ceased. 
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beep doing work which he did before the 
accident. He held that sect. 9 (4) did not 
J’PPly* t)ut gave no reasons for so holding 
boyond atatiiig tbat the workman refused 
work ofiEered him on the ground that he could 
not do It when in fact he could have done 
it. He, therefore, refused to find total 
incapacity but gave a declaration of liability. 

On the appeal by the workman it was argued 
that, the county ct. judge having found 
partial incapacity, the case mould be remitted 
to him to assess the amount of such 
incapacity : — Beld : although the finding of 
the county ct. judge on the point was not 
too clear, the case had been argued & dealt 
with under sect. 9 (4) alone. The issue as to 
partial incapacity, not having been raised 
on the claim, in the ct. below, or in the notice 
of appeal, could not be taken in the Ct. of 
Appeal. — Plumb c. Raleigh Cycle Co. 
(1928), 21 B. W. C. 0. 378, 0. A. 

3915a. Estoppel*] — Lane i?. “ Purbwite ” 

Laundry Service Co., Ltd., No. 3887b, 
ante. 

8922a* •] — A miner, who was a healthy 

na.an of forty-seven, was engaged for an hour 
in pulling down coal with an iron bar. His 
mate then asked for the bar, & worked with 
it. The miner appeared to be quite well 
when he handed over the bar to his mate, 
but within a few minutes he was lying on the 
groxmd dead. An autopsy was made by a 
surgeon. At the hearing of a claim for com- 
pensation by the widow the surgeon was not 
called but his report was by agreement read 
to the county ct. judge. He therein stated 
that the cause of death was syncope following 
double pneumonia of one or two days’ 
duration. Sc that in ms opinion death was 
accelerated by the strain put upon an over- 
burdened heart by his work. That was the 
only medical evidence before the ct., & it was 
accepted as correct by the judge, who made 
an award in favour of the employers on the 
ground that there was no real evidence 
within the meaning of the decided cases that 
any particular piece of work caused death.” 
The widow appealed : — Held : it being doubt- 
ful from the use in the award of the words 
“ particular piece of work ” whether the 
county ct. judge had not misdirected himself 
by thinking that he had to find as a fact that 
some particular or special strain had to be 
proved in order to connect the death with the 
work, the case must be remitted to him for 
reconsideration. Appeal allowed* Order for 
new tri^. — ^Walker v* Brown (John) Sc Co., 
Ltd. (1982), 25 B. W. 0. 0. 166, 0. A. 

S022II* .] — county ct. judge found 

that a miner who had injured his left foot was 
suffering from partial incapacity, but awarded 
ViiiYi compensation on the basis of total in- 
capacity for a period during which he was 
stmering from appendioitis. The employers 
appealed. The Ot. of Appeal sent the award 
back for amendment Sc reconsideration. The 
county ct* judge confirmed his award. The 
employers again appealed ; — Held : the whole 
ma^er was unsatisfactory Sc must be sent to 
another county ot. judge for a new trial. — 
Scott v. Peaiison & Dorman, Long Sc Co., 

* (1933), 26 B. W. C. C. 860, 0. A. 

.] — A haulage hand sustained an 

injury by accident to his right leg with the 
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result that it was bowed outv^ard Sc back* 
ward, Sc caused him to walk with a limp Sc 
with the right foot somewhat inverted. He 
could walk quite briskly but felt pain in the 
right foot after walking contmuously for 
several miles. He had not obtained any work 
since the accident nor had he looked for it. 
After paying compensation for total in- 
capacity for seven months, the employers 
applied to review the weekly payments. 
The county ct. judge found that tiie workman 
was capable of ordinary light work of an 
unskilled nature such as gardening work of 
not too arduous a nature, Sc of doing such 
work contmuously, &, having stated that he 
was constrained by the authorities to ignore 
the remoteness of the prospect of obtaining 
regular light work, he found that a man who 
obtains a job of unskilled light work on the 
footing that lie suffers from some physical 
disability which disqualifies him from com- 
peting in the labour market on equal terms 
with men m)t so disabled might expect to 
receive about two-thirds of the ordinary 
wages of an imskilled labourer, Sc made an 
award diminishing the weekly payments 
accordingly. The workman appealed : — 
Held : it being impossible to decide on the 
judgment whether the county ct. judge had 
or had not found that the workman was 
capable of becoming an ordinary workman 
of average capacity in any weU-known branch 
of the labour market, in other words, whether 
his labour was or was not an “ odd lot ” 
within the definition of Fletcher Moulton, 
L.J., in Cardiff Corporation v. Hally the 
case must be sent back for him to make 
the necessarv finding. Appeal allowed. Case 
remitted. — Ackton Hall Colliery Co., 
Ltd. v. Barker (1937), 30 B. W. C. 0. 89, 
C. A. 

3926a* .] — ^A glazier living in Liverpool fell 

24 feet from a ladder Sc received very severe 
injuries to his spine Sc sacrum. A year later 
his doctor made a report to his employers at 
their request. It was a detailed report & 
contained the following conclusions : The 
movements of the spine were much freer, 
but not much improvement could be ex- 
pected : the workman’s capacity for walking 
had considerably deteriorated : his mental 
condition had changed for the worse but 
elimination of the compensation negotiations 
might improve the mental condition : he 
was at that time only fit for sedentary work 
or semi-sedentary light work. This report 
was sent on to the employers’ insurers wlio 
wrote a letter to the workman’s solr. saying 
that the doctor’s report- showed tliat the 
workman had made considerable recovery A 
tliat it was advisable that he should be given 
light work as it would give him occupation Sc 
tend to make him fit. The empJoyers then 
offered the workman emiiloyineiit in their 
stores near Birmingham consisting of ‘‘a 
certain amount of clericjal woik Sc also soit-ing 
out small parts & handing them out when he 
desired ” at £2 a week together with the 
appropriate compensation & travelling ex- 
penses. This offer was refused. The em- 
ployers applied for a review of the weekly 
payment on the ground that the workman 
was able to earn £2 a week. The county ct. 
judge found that the workman had no eaarung 
capacity in the open labour market, but that 
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the offer of work was smtable & should have 
been accepted. He therefore made his award 
in favour of the employers. The workman 
appealed : — Held : there was misdirection as 
the county ct. judge had failed to put to him- 
self & answer two separate questions, viz., 
first, whether the offer of employment was 
in the circumstances under which it was 
made a genuine offer, &: secondly whether, 
bearing in mind the distance from the work- 
man’s home of the employment offered, it was 
suitable employment. Appeal allowed. 
Matter sent to another county ct. judge for 
new trial, — Patent Glazing Co., Ltd. 
IK Douglas (1937), 30 B. W. C. C. 145, O. A. 

3927a. Date of termination of incapacity.] — A fire- 
man had to have his right thumb amputated 
as the result of an accident in the stokehold 
of a ship. On Nov. 6, 1928, his employers 
obtained a certificate to the effect that he 
was fit to return to his work, & thereupon 
gave notice to terminate the weekly pay- 
ments on Nov. 16. The weekly payments 
were stopped on that day although a certifi- 
cate had been furnished by the workman 
which stated that he was not fit to resume 
his old occupation, but also stated that there 
was plenty of other work he could do. The 
workman applied for an arbn. The arbn. 
took place on Jan. 29, & Feb. 6, 1929. 
On Mar. 1, the county ct. judge made his 
award in wMch he found as a fact that the 
workman was able to earn his pre-accident 
wages, & that up to the date of the hearing 
there was a dispute whether he had recovered. 
He did not give a finding as to the date on 
which the workman had become able to earn 
his pre-accident wages, but ordered the 
employers to continue to pay the full amount 
of weekly payments as from Nov. 16, 1928, 
to Feb. 6, 1929. The employers appealed : — 
Held : the judge should have found in fact 
the date when incapacity ceased. If by 
fixing Feb. 6, 1929, as the date down to 
which compensation must be paid, he intended 
to hold that incapacity continued to that 
date, there was no evidence to support such 
a finding. — Mookbill v, Homer City S.S. 
OwNBi^s (1929), 22 B. W. 0. 0. 200, C. A. 

AmwtcUioTie EvaiiB i?. El Uruguayo S.S. Owners, 

Barlow v. Pooiflo Steam Navigation Co. (^1930), 23 
B. W. 0. C. 383. B^d. Bevan v. Grovesend Steel & 
Tinplate Co. 1929), 22 B. W. C. C. 572. 

3927b. Whether workman within Workmen’s Com- 
pensation Act, 1925 (c. 84), s. 9 (4).] — An 
employer having reduced a workman’s com- 
pensation to 12a. 3d. a week, the workman 
applied for an arbn. on the ground that, 
although he was only partially incapacitated, 
he was unable to earn anything. At the 
hearing the workman said that it was 
impossible to say what he could earn if he 
could get light work. On that evidence it 
was submitted on his behalf that he was 
brought within sect. 9 (4). The county ct. 
judge made an award in favour of the 
employer that the workman was only 
entitled to 12s. Bd. a week as from the date 
of reduction. An appln. was subsequently 
made to the county ct. judge on behalf of 
the workman for an amendment of his note, 
or for a new trial, on the ground that sect. 9 (4) 
had not been properly considered at the 
hearing. The county ct. judge refused to 
grant a new trial, but said that he had not 


considered sect. 9 (4) until the end of the 
case. The workman appealed from the 
award & from the refusal to grant a new trial i 
— Held : the appln. was clearly made under 
sect. 0 (4), & the county ct. judge must be 
taken to have realised that fact in making 
the award which he did. — ^torer v. Morris 
(1929), 22 B. W. C, C. 177, C. A. 

8927c. Contract of service.] — A miner in receipt 
of unemployment benefit died from the effects 
of fire-damp while working at an outcrop of 
coal on a farm. The widow filed an applica- 
tion for compensation on behalf of herself dc 
other dependants. No evidence was given 
at the arbn. to show by whom or on what 
terms the deceased man was employed to get 
the coal. The county ct, judge made Ids 
award for the widow. Reaps, appealed : — 
Held : the hearing was unsatisfactory as the 
county ct. judge had not found the facts 
which were necessary to enable him to come 
to a decision. Appeal allowed. New trial 
ordered before a different judge. — Mbakin v, 
Lobias (1932), 26 B. W. O. C. 73. C. A. 

d927d. Whether accident arising in course of em- 
ployment.] — A workman after a few minutes’ 
interval from the time he was working as a 
dipper in a galvanising department suddenly 
fell dead. Death was diagnosed as being due 
bo angina pectoris. There was some medical 
evidence pointing to a connection between 
the arduous nature of the work & the death. 
The county ct. judge in making his award for 
the employer said that he was unable to find 
as a fact that the workman suffered any 
strain or that the work contributed in any 
way to his death. The widow appealed : — 
Held : in view of the medical evidence, it was 
not clear that the judge had rightly directed 
himself in law & there should be a new trial. 
Appeal allowed. New trial ordered. — James 
V. Partridge Jones & John Paton, I^td. 
(1932), 26 B. W. 0. C. 92, C. A. 

AtmoUdions : — Apld. Lochgrelly Iron & Coal Co. v. Walken- 
shaw (1935), 28 B. W. O. O. 230. Consd. Walker v. 
Bairds & DalmoUln^on, Ltd. (1935), 3 63 L. T. 322. 
Apld. Whittle u. Ebbw Vale Steel, Iron & Coal Co., [1936J 
2 All E. R. 1221. 

39276. Whether fresh accident — Unsatisfactory 
pleadings.] — A wagon-tippler suffered an 
inguinal hernia in 1923 while at work. After 
a few weeks* absence, for which he received 
compensation, he returned to light work 
which he continued to perform imtil 1930 
In June, 1930, he had further intestinal 
trouble & was away from work for two weeks 
for which he received compensation. After 
some difficulty with regard to wearing a truss 
he applied in Nov. 1930, for further com- 
pensation, alleging the 1023 accident as the 
cause of incapacity. It was then discovered 
that he was suffering from a femoral hernia. 
The workman then by leave amended his 
application by adding the femoral hernia, 
but still alleged that his incapacity was 
caused by the inguinal hernia. The county 
ct. judge held that the incapacity was due 
to the femoral hernia & not to the inguinal 
hernia, & dismissed the application. The 
workman appealed : — Held : the hearing was 
unsatisfactory, largely owing to the condition 
of the pleadings which did not make the issues 
clear. Appeal allowed. New trial ordered. 
— Hardstafp V. Sherwood Oollieby Co. 
(1931), 24 B. W. 0. 0. 849, 0. A. 
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3927t. Whether employment continuous.] — A 

miner was certified in 1924 to be sxiflering 
from miner’s nystagmus & thereby disabled 
from earning full wages. After a short 
period he returned to work on the surface. 
In 1926 there was a general strike & stoppage 
of work in all the coalfields which continued 
till Dec. of that year. Work was re-started 
in Wales under a general agreement between 
mastei*s ^ men which contained a clause that 
each workman should receive a fortnight’s 
notice of termination of his employment. 
The workman was re-employed in Dec. with 
others but when signing on falsely declared 
in writing that he had not suffered from 
miner’s nystagmus. Certain subsequent 
agreements had been made between the 
parties. With the exception of three 
months’ unemployment in 1929 & two weeks 
in 1933, when he received unemployment 
pay, he continued at work until Aug. 1933, 
when he was dismissed on a fortnight’s notice. 
He than obtained a certifying surgeon’s 


amoimt of the pre-accident average weekly 
earnings. The coimty ct. judge made no 
finding as to the existence of any agreement 
express or implied, but found that the pre- 
accident average weekly earnings were 
£5 7.S. Gd. & made an award reducing the 
weekly payment to 23^. 9d., being half the 
difference between £3 & £5 7«. 6d. The 
workman appealed : — Held : the county ct. 
judge should have found whether there was 
any agreement between the parties &, if so, 
what were its terms express or implied, & 
the matter must go back for him to do so. 

Per Romer, L..T. If it ^ere proved that 
the parties were labouring tmder a mutual 
mistake of fact as to the amount of the pre- 
accident average weekly earnings, the county 
ct. judge would be entitled on these figures 
to diminish the weekly payment under sect. 
21, even if there were no change of circum- 
stances. Appeal allowed. — Teieo Tinplate 
Co., Ltd. v, Crippitiis (1935), 28 B. W. C. C. 
127, C. A. 


certificate that he was suffering from miner’s 
nystagmus & made a claim for compensation 
accordingly. The employer denied liability 
on the ground that the workman had made 
a wilful & false declaration in writing within 
the meaning of sect. 43 (1) (&) at the time 
of entering his employment in 1926 & that 
that employment luid continued up to the 
date of his ^smissal in 1 933. The county ct. 
judge without finding whether the agreement 
which commenced in Dec. 1926, had been 
put an end to, held that the contentions of 
the employer were correct <te disndssed the 
workman’s application. The workman ap- 
pealed : — Held : the coimty ct. judge had 
both misdirected himself in not considering 
the effect of Scott v. Summerlee Iron Co., Ltd., 
No. 3837a, & had also failed to determine 
the essential question of the continuity 
of employment from 1926 to 1933. There 
must be a new trial for him to find the 
essential facts as to this &: to apply the law 
in the light of those facts. For the workman 
to bo deprived of compensation by reason of 
the false declaration, such declaration must 
have been made on entering a contract of 
employment in whicli he was in fact engaged 
at some time during the period of twelve 
months previous to the date of disablement 
on which his claim is based. Appeal 
allowed.— -Williams v. Tredegar Iron 
(^OAL Co., Ltd. (1935), 28 B. W. C. C. 291 , C. A. 


3927g. Whether agreement between parties as to 
quantum.] — ^A workman having been injured 
in Oct. 1930, his employer admitted liability 
& paid him a weekly sum of SOs. as compensa- 
tion. The employer was at that time under 
the impression that the average weekly 
eaimings of the workman before the accident 
were £e) U. 6d. In June, 1933, the employer 
learned for the first time that the workman 
was earning £3 a week in a fresh employment 
^ suggested that the weekly payment of 
compensation should be adjusted accormngly. 
The workman refused an adjustm^t & JOa. 
continued to be paid weekly. In Dec. 1934, » 

the employer applied for a ^ view & raised 
the question of the amount of the pre-accident 
average weekly earnings. For the workman 
it was argued that there having been an agree- 
ment to pay 30s. a week, the employer must 
be taken alteo impliedly to have agreed the 

169 


3932a. Reliance on medical assessor — On question 
of fact.] — An engine-driver while coaling felt 
sudden pain in his stomach. He continued 
to drive his engine, but the pain increased 
& he went home. The next morning his 
doctor stated that he had a strangulated 
hernia. The workman claimed compensa- 
tion. At the hearing the judge sat with a 
medical assessor. He held that the workman 
had not discharged the onus of proving that 
there had been an accident in the sense of an 
abnormal strain, & stated in his judgment 
that the medical assessor had advised him 
that the man never had a strangulated hernia. 
He made an award in favour of the em- 
ployers. The workman appealed, asking for 
a new trial : — Held : the hearing was un- 
satisfactory, the judge having misdirected 
himself on the points at issue, & having 
accepted the opinion of the assessor as to 
what his findings of fact should be. Appeal 
allowed. New trial ordered in another 
county ct. with directions to apply the 
principles laid down in Clover, Clayton <S: Co., 
Ltd. V. Hughes, No. 2316.— Davis v. London, 
Midland & Scottish Ry. Co. (1930), 23 
B. W. C. C. 368, C. A. 

39S2b. No details In award.] — A domestic servant 
alleged that while carrying a bottle of her 
own nail polish she slipped on a mat & the 
bottle broke in her hand, cutting it. On a 
claim for compensation the county ct. judge 
made a short award stating that the workman 
had not discharged the onus that was on her 
to satisfy him that the accident arose out of 
& in the course of her employment. The 
workman appealed on the ground that the 
county ct, judge had not stated the facts 
on which he based his decision Si asked for a 
new trial:— HeZd: it not being a m 

which a detailed finding was required, the 
shortness of the award was no ground for a 
new trial. Appeal dis^uMed.— G ilbeet r. 
Coles (No. 2) (1 931 ), 24 B. W. 0. 0. 481, C. A. 

89S20. Contradictory Judgment.]— A miner who 

had suffered from periodical attacks of miner s 
nystagmus & was in receipt of weekly pay- 
ments was examined by a medical referee 
who certified that the man is not now 
suffering from miner’s nystagmus, but from 
nervous debility.” On his report the em- 
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ployer stopped the weekly paymexits. Six 
months later the workman applied for further 
compensation. The county ct. judge found 
as a fact that the workman was not suffering 
from nystagmus, & looked the picture of 
health, but said that he thought it possible, 
& even likely, that he might have a recurrence 
though he was not satisfied that such would 
be the case. His award was in the form that 
the employers were to be liable to pay the 
workman further compensation if at any 
time he became incapacitated for work from 
nystagmus. The workman appealed : — 
Held : as the award made by the county ct. 
judge was not consistent with his judgment, 
& the judgment was contradictory in itself, 
there must be a new trial. Appeal allowed. 
Order for new trial. — Hilubr v. Ebbw Vale 
Steel, Iron & Coal Oo., Ltd. (1932), 25 
B. W. 0. C. 238, 0. A. 

8982d. Excessive award.] — A workman claimed 
compensation on the basis of partial in- 
capacity. On the matter coming before him, 
the county ct. judge referred it to a medical 
referee, who reported as follows : “ S. has 
good general health, but is not fit for his 
ordinary work.’* The judge, without con- 
sidering the effect of sect. 9 (4), made an 
award of 30s. a week on a finding of total 
incapacity. The employers appealed ; — 
Held : the hearing was unsatisfactory, the 
judge having made an award in excess of 
what the workman was claiming &; not 
justified by the evidence. Appeal allowed. 
New trial ordered. — Singleton v. Drake 
(D.) & Sons (1931), 24 B. W. 0. 0. 369, C. A 

89826. Confusion at hearing as to relationship of 
principal & contractor.] — ^A workman was 
injured while screening coal supplied by a 
colliery co. to be put on board ship. The coal 
shippers & the colliery co. were under the 
same control. The workman framed an 
application for compensation against the 
coUiery co. as his immediate employers, but 
the colliery co. denied that he had ever been 
employed by them. At the arbn. the case 
was opened & argued on the basis that the 
shippers were contractors within sect. 6, 
that the colliery co. were principals. The 
county ct. judge made an award in favour 
of the workman against the colliery co. The 
colliery co. appealed ; — Held : there having 
been confusion as to the basis on which the 
claim was being made against the colliery 
co. the case must be sent back for re-hearing. 
— Jenkins v. Ocean Coal Co., Ltd, (1934), 
27 B. W. 0. O. Ill, 0. A. 

89821. Insufficient evidence as to whether reason- 
able cause for delay In giving notice.] — 

On Nov. 14, 1933, a labourer struck his knee 
while at work. On returning home he showed 
his wife a black bruise. The bruise was 
attended to by his wife, & he continued work- 
ing for a month suffering occasionally from 
cramp. On Dec. 12, 1933, he suddenly felt 
severe pain & was sent to the mfirmajpy.. On 
Dec. 14 he underwent two operations but 
died on Dec. 16. On Dec. 15 his wife gave 
notice to the employer. The county ct* 
judge, on a claim by the widow for comi>ensa- 
tion, found that death resulted from the 
injury, but beld that that being so the 
deceased workman must have suffered 
sufficient discomfort to make it obligatory 


for him to give notice of the accident. He 
held that there was no reasonable cause 
for failure to give notice before Dec. 15, i 
that the employer was prejudiced by the 
delay. He therefore made his award for the 
employer. The widow appealed : — Held ; 
there was not sufficient evidence as to whether 
in fact the injury was such as to call for notice 
being given before Dec. 15, & there must be 
a new trial to see whether such evidence was 
forthcoming. — Bedman v. Sunderland 
OORPN. (1934), 27 B. W. 0. C. 376, O. A. 

3932g. Decision unsupported by evidence .] — ^ 

employer applied for a review &; diminution 
to fid, of a weekly payment then being paid 
to an injjmed worlanan under a recorded 
memorandum of agreement, the groimds of 
the application being that the workman had 
received a genuine offer of employment at 
£2 a week. The county ct. judge held that 
the workman had an earning capacity of a 
higher amoimt than £2 a week & reduced 
the weekly payment to 5s. The workman 
appealed : — Held : there being no evidence 
on the point before him the county ct. judge 
was wrong in taking it upon himself to find 
that the workman’s earning capacity was 
greater than that alleged by the employers, 
& there must be an award for 8/?, fid. Appeal 
allowed. — ^WiMBUsU v. Garner (1936), >28 
B. W. 0. C. 135, C. A. 

3932h. Misdirection. }^On Feb. 21, 1936, a cold 
day, a lorry driver strained himself by having 
to crank up his lorry at frequent intervals. 
On returning to his home he complained of 
pain to his wife. On Feb. 23, he was found 
to be suffering from influenza. He returned 
to work on Mar. 16, having recovered from 
the influenza. He died on Apr. 27. Evidence 
showed that the strain on Feb, 21 was much 
more than the ordinary strain of work, & 
that the lorry driver was continuously 111 
from the day of the strain to the day of his 
death. The lorry driver had been suffering 
from heart disease of long standing & he 
might have died from the effects of any 
sudden strain. One doctor said that death 
was due to the strain, another that excessive 
strain would have shortened his life, & the 
lorry driver’s own doctor stated that he had 
“ apparently well recovered, but heart 
irre^ar — sheaving impulse.” The county 
ct. judge was not satisfied on the medical 
evidence that death had been caused by the 
strain Sc lie dismissed an application for 
compensation by the lorry driver’s widow : — 
Held: the county ct. judge had misunder- 
stood the evidence of the lorry driver’s own 
doctor, when he thought that it meant that 
the lorry driver had recovered from the strain. 
The ©videmce meant that he had recovered 
from the influenza but not from the strain, 
& there was no evidence of the effect of the 
influenza on his heart. The judge had mis- 
directed himself & the appeal was allowed Sc 
an awip*d made in favour of the widow. — 
Hilton v, Billington Sc Newton, Ltd., 
[1936] S All E. K. 292 ; 155 L. T. 530 ; 80 
Hoi, Jo. 952 ; 29 B. W. O. O. 299, 0. A. 

3932J. Deolsion , based upon proper reasoning — 
Addition ol unsound reasonO"-~A workman 
stayed away from work & was considered 
by his doctor to be suffering from influenza 
Sc gastric trouble. On the next day the 
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doctor discovered an injtiry to the scrotum 
which appeared to be of a few days’ standing. 
On the next two days the workman was visited 
by a mat© & by his foreman to each of whom 
an account of an accident a week 
earlier when he fell from a ladder while at 
work & injured his scrotum. An entry of this 
was made in the accident book. A few days 
later the workman died of septicaemia. On 
a ciaun for compensation brought by the 
widow the county ct. judge held that the 
probabilities were that the injury which 
caused the death was sustained during work, 
but went on to say that, apart from that, 
the information given by the workman when 
notifying the accident could not be ignored, 
& made his award in favour of the widow. 
The employer appealed : — field : there was 
evidence on which the county ct. judge could 
find that the injury occurred while at worit. 
As the county ct. judge had come to his 
decision by proper reasoning, the fact that 
he might have added another reason which 
was unsound in law would not be a ground for 
upsetting that decision. — Churchward v, 
Lancaster’s Steam Coal Colliers, Ltd. 
(1935), 28 B. W. C. C. 306, C. A. 

Annotaiion : — ^Retd. EUison v. Calvert & Heald (1935), 28 
B.W.C. 0.371. 

3932k. Lump sum award — Incorrect finding of 
dependency.] — A family consisted of father, 
mother & three sons. One son died as the 
result of an injury arising out of & in the 
course of his employnient. The father & 
all three sons contributed varying sums 
to the family purse. At the time of the 
death, one son was in no way dependent on 
deceased & the other son was in ill-health & 
out of work. The father earned £4 17s. 3d. 
a week, of which he contributed £3 to the 
family purse & kept a savings bank account 
of his own. The father & mother claimed 
compensation on behalf of themselves & the 
brother in ill-health, as being partially 
dependent on deceased’s earnings. The 
county ct. judge held that they were all 
partial dependants & awarded them a lump 
sum of £150, but reserved the question of 
apportionment. The employer appealed : — 
Held : there was no evidence on which the 
. county ct. judge could find that the father 
was a partial dependant within the meaning 
of sect. 4 (2), & as in view' of the nature of the 
aw"ai*d of an undivided lump sum to all three 
ap^ts., it was imi)ossible to say what portion 
of it the county ct. judge had appropriated 
to the father, there must be a new trial to 
consider the amounts to which the mother & 
brother Were entitled. — Jackson v, Canham 
(1935), 28 B. W. C. C. 30, 0. A. 

39821. Award based on ambiguous medical certlfi** 
cate.] — A miner had worked underground for 
some years but on Oct. 12, 1934, the mine 
in which he was working closed down. On 
Oct, 17, 1934, he obtained work in a quarry, 
but gave up that work on Feb. 9, 1935, on 
account of miner's nystagmus. On Feb. 11, 
1935, he was certified to be suffering from 
miner's nystagmus & the date of disablement 
Was fixed by the certifying surgeon as 
Oct. 12, 1934. The mine owners appealed 
from that certificate to the medical referee 
who, on Mar. 12, 1935, found that the work- 
man “was at the time of his examination 
by the certifying surgeon suffering from 


miner’s nystagmus but was not thereby 
disabled from earning full wages at the work 
at which he was employed,” & certified that 
his condition at the date of examination by 
the medical referee was that “ he is suffering 
from miner’s nystagmus with well marked 
oscillation of the eyes but slight subjective 
discomfoi’t, so that his earning capacity is 
not decreased. He is quite fit to do the work 
in a quarry at which he is at present em- 
ployed.” The county ct. judge held that 
the certificate of the medical referee was 
unambiguous, &: meant t;hat the workman 
was fit for his full work as a miner. He there- 
fore made his award for the employer. The 
workman appealed on the ground that the 
certificate should have been sent back to the 
medical referee for explanation as it was not 
clear whether it intended to certify that the 
man was fit for his full work as a miner or 
only for work as a quarryman : — Held : the 
certificate of the medical referee was am- 
biguous, for if he had meant to say that the 
workman’s earning capacity was not 
decreased for the purpose of earning full 
wages at the work of mining, there was no 
necessity also to state that he was quite fit 
to do work in a quarry. Tlie certificate 
must therefore be remitted to the medical 
referee for further explanation. Appeal 
adjourned. Certificate remitted to medical 
referee. — Evans v. Amalgamated Anthra- 
OTTE Collieries, Ltd. (1935), 28 B. W. C. O. 
413, C. A. 

3932m. Formal award inconsistent with written 
Judgment.] — A miner was certified to be 
disabled by miner’s nystagmus. Though fit 
for light work, he received compensation for 
total incapacity under sect. 9 (4) for a time 
& was then given notice to terminate his 
contract of service. The employer then 
brought pi'oceedings to review & diminish 
the weekly payment. The workman con- 
tended, & at the arbn. called evidence to 
show, that he was entitled to the benefit of 
an Older under sect. 9 (4) as amended, both 
on the ground, under clause (i), that he was in 
consequence of the injuiy imable to obtain 
the same class of work & also, under clause (ii ), 
that his failure to obtain employment was a 
consequence wholly or mainly of his injury. 
The county ct. judge gave a written 
judgment in which he said that the case 
was indistinguishable fi*om that of Ingham's 
Thornhill Collieries^ Ltd, v. Barstow^ No. 
3291d, & held that, after considering the 
state of the labour market the evidenci^ 
called at the arbn., it was not probable that 
the workman would in consequence of the 
injury be able to obtain the same class of 
work as before. He thei'efore reduced com- 
pensation. On the same day the coiiut}^ ct. 
judge signed a printed award (Form 24 b) in 
which the words in square brackets dealing 
with clause (ii) were not deJeted. The 
printed award diminished the weekly pay- 
ment. The result of this was to make the 
award appear as if the judge had refused to 
make an order under sect. 9 (4) because he 
was not satisfied that the provisions of either 
clause (i) or (ii) had been fulfilled. The 
workman appealed He/d ; it was clear 
from his judgment that the county ct. judge 
bad not intended to deal with clause (ii) &; 
the fact that he had not deleted that part of 
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his printed award which referred to it did noi 
mean that he had necessarily considered it 
There mxist be a new trial to consider the 
evidence under both clause (i) & clause (ii) o 
sect. 9 (4) as amended. Appeal allowed. — 
Ebbw Vale Steel, Iron & Coal Co., Ltd. v 
Williams (1936), 28 B. W. C. C. 207, C. A. 

3982n. ,] — ^Vranch v. Tredegar (Southern 

Coders, Ltd. (1936), 28 B. W. C. C. 277 

C. 

3932o. Fresh evidence — Available at original hear- 
ing,) — ^A workman injured his arm in Dec. 
1931. In June, 1933, the county ct. judge 
found that he had completely recovered 
made an award for the employers* In 1935 
the workman was examined by specialists 
& X-ray photogi’aphs were taken, with the 
result that it was then discovered that he 
had been more seriously injured than had 
been apparent two years previously, five 
fresh fractures being disclosed. As the 
workman was still incapacitated, he applied 
to the county ct. judge for a new trial. The 
coimty ct. judge refused the application on 
the groimd that with reasonable diligence 
the fresh evidence could have been available 
at the original hearing & the responsibility 
for any inadequacy in the presentation of his 
case then rested on the workman & his 
advisers. The workman appealed ; — Held : 
the county ct. judge had rightly exercised 
his discretion in refusing to grant a new trial. 
Appeal dismissed. — Moore v. Ounard 8.8. 
Co. (No. 2) (1935), 28 B. W. C. C. 409, C. A. 

3932p. Refusal to grant new trial.] — An appeal 
from a refusal of the county ct. judge to 
grant a new trial : — Held : the judge had 
acted within his discretion Sc there were no 
grounds for ordering a new trial. Appeal 
dismissed. — Cochrane & Sons, Ltd. v* 
Hutchens (1936), 29 B. W. C, C. 219, C. A. 

3932q. Admission of accident — Incapacity not 
considered.] — ^A chef on board a yacht 
suffered an accident. The accident was 
admitted but incapacity was denied. On a 
claim for compensation the county ct. judge 
found as a fact that there had never been an 
accident & dismissed tbe claim. The work- 
man appealed : — Held : as the accident had 
been admitted there must be a new trial to con- 
sider the issue of incapacity. Appeal allowed. 
New trial ordered. — Rivolt v. Dudiey,Earl 
(1936), 29 B. W. 0. C. 249, C. A. 

8940a. ,] — A steel erector lost his 

left little finger by accident & was paid com- 
pensation. Compensation was stopped under 
the provisions of sect. 12 Sc the workman re- 
turned to work on the ground level for a few 
days. He complained of tenderness in his 
hand Sc was discharged. He claimed com- 
pensation for total incapacity or alternatively 
for partial incapacity to be treated as total 
under sect. 9 (4) as amended. The county 
ct. judge fotmd that he was not entitled to be 
treated as totally incapacitated under sect. 

9 (4) as he had not taken all reasonable 
steps to obtain employment & made an 
award for 5s. a week. The workman appealed 
on the ground that the judge had, according 
to the recollection of counsel, given reasons 
which were unsound Sc cotdd not support the 
award. There was no note of such reasons 
having been given but they were set out in 


the notice of appeal. The Ot. of Appeal* 
ordered that the case should be remitted for 
the judge to reconsider the whole matter on 
the evidence already given. On the second 
hearing the county ct. judge said that ho 
had no recollection of giving any of the 
reasons alleged. He thereupon reconsidered 
the whole evidence Sc came to the same con- 
clusion as before Sc consequently made tlio 
same award : — Held : the matter had now 
been made clear Sc there was abundant 
evidence to support the finding. Appeal 
dismissed.^ — Keohane v. Dorman Long Sc 
Co, (No. 2) (1935), 28 B. W. 0. C. 146, 0. A. 

3945a. Not to be supplemented by note taken 

by articled clerk— Note apparently complete.] 

— A miner, after helping to put a tram on the 
rails, died within a few minutes. At the 
post-mortem examination it was found that 
death was due to effusion in the pericardium. 
At the arbn., on the claim by his dependant 
for compensation, the employer’s doctor 
gave evidence to the effect that there was no 
connection between the exertion Sc the 
sudden collapse. In making his award for 
the employer, the county ct. judge said that 
he preferred the evidence given for tbe 
employer to that given for the dependant, 

& held that death was not caused by accident 
arising out of Sc in the course of the employ- 
ment. The dependant appealed, Sc on the 
hearing of the appeal counsel for the depen- 
dant asked for permission to read, in addition 
to the judge’s note, a note taken at the 
hearing m the ct. below by an articled clerk. 
Permission was refused : — Held : there was 
evidence to support the finding, which was 
purely a question of fact for the county ct. 
judge, Sc no misdirection. Appeal dis- 
missed. — Jones v, Blaenavon Co., Ltd. 
(1931), 24 B. W. C. C. 148, C. A. 

SQA7. Add. AnnoUiiion : — Apld. Jones v. vSmith, 
[1986] 1 All E. R. 661. 

1948. Add, Annotation : — Refd. Jones v. Smith, 
[1936] 1 All E. R. 661. 

1949. Add, Annotation : — Refd. Jones v. Smith, 
[1936] X All E. R. 661. 

950. Add. Annotation : — Refd. Jones Smith, 
[1936] 1 All E. R. 661. 

1951. Add, Annotation : — Refd. Jones v. Smith, 
[1936] 1 AU E. R. 661. 

,] — A workman obtained, on 

Feb. 19, 1937, an award for weekly com- 
pensation at the rate of 4s. (id. from June 9, 
1936, up to the date of hearing Sc to continue. 
The arrears of compensation amotmted to 
£8 9s. 6rf. The formal award was drawn up 
Sc signed on Apr. 2, 1937. On Apr. 22, 1937, 
the workman’s solr. gave notice of appeal 
as to quantum only. Resps. did not know of 
the intention to appeal until after service 
of the notice of appeal. A week after the 
award resps. had sent to the workman a 
cheque for £8 9s. Qd. for arreai’s Sc thereafter 
continued to send cheques for 4s. 6d. each 
week. These cheques were endorsed Sc 
cashed by tbe workman. The workman was 
in need of the money & stated that he treated 
the payments as merely made on account of 
the Slim to which he considered he was 
entitled. The wc)rkman’s solr. was through- 
out in ignorance of these pa 3 mients. On the 
preliminary objection that no appeal lay on 
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the ground that the workman was both 
^“obating &; reprobating the award ; — 

; the rule was wdU established that any 
acceptance by a workman of money payable 
under an award was an approbation of that 
award <fc he could not now be heard to appeal 
from it. — Evans v, MoNMouTHlsHmE & 
South Wales Employers* Mutual In- 
dem:nity Society, Ltd. (1937), 30 B. W. 
C, O. 196, C. A. 

3958. Add, Annotations:— Distd, Bevan v, Grovesend 
Steels Tinplate Co. (1929), 22 B. W. 0. 0. 572. 
Refd. Jones r. Smith, [1936] 1 All E. R. 661. 

3954. Add. AnTVotations : — ^Folld. Evans v. Mon- 
mouthshire So South Wales Employers* Mutual 
Indemnity Society, Ltd. (1937), 30 B. W. C. O. 
196. Refd. Jones v. Smith, [1936] 1 All E. 
R. 661. 

3954a. Acceptance of money paid into court — 
Appeal as to costs.] — On the hearing of a 
claim for compensation applt. agreed to 
accept £10 paid into ct. on Jan. 7, 1927, the 
date of the answer filed by resps., in full 
satisfaction of the claim. Under the award, 
the £10 was to be paid to applt. with a declara- 
tion of liability, but reaps, were fdven costs 
after the date of filing of their answer. 
Applt. appealed from so much of the order 
as directed costs to be so paid : — Held : applt. 
could not take the benefit of the award & 
appeal from a part of it to which she objected, 
& there was no right of appeal. — Walden v. 
Gramophone Co., Ltd. (1927), 20 B. W. C. C. 
346, C. A. 

39541 ). By widow — Appeal as to amount of 

children’s allowance.] — Malcolm v. Barber, 
Walker & Co., Ltd., No, 3359d, ante, 

3954c. Appeal against date of termination of com- 
pensation — Application for review. 1 — An 
infant workman was in receipt of com- 
pensation from the date of his injury to 
Aug. 10, 1928. On that date the employers, 
without following the procedure indicated in 
sect. 12, sapped the compensation on the 
ground that the workman had fully recovered. 
The county ct. judge heard the workman’s 


independent matters & did not amount to 
approbation So reprobation ; (2) on tb© 

merits, the county ct. judge having fixed the 
date of recovery of the workman, the em- 
ployers could not then be ordered to continue 
the weekly payments after that date.^ — 
Bevan v, Grovesend Steel So Tinplate 
Co., Ltd. (1929), 22 B. W. C. 0. 672, 0. A. 

3954d. Acceptance of costs — Appeal as to 
quantum.] — An injured workman was 

awarded a weekly payment by way of com- 
pensation, So costs. The costs were duly 
taxed So paid. The workman then sought 
to appeal against the quantum of the award : 
— Held : the award was indivisible &, having 
approbated it by accepting costs, the work- 
man could not then reprobate it by appealing 
against the quantum. 

Per Greene, L.J. : The workman appro- 
bated the award as soon as he proceeded to 
taxation. — Jones v. Smith, [1936] 1 All E. R. 
661 ; 80 Sol. Jo. 287 ; 29 B. W. C. C. 75, 
O. A. 

8961a. .] — Ex parte application on be- 

half of the workman for extension of time 
within which to serve notice of appeal 
granted on the groimd that the county ct. 
Judge had not furnished appct. with a copy 
of his notes within the time given for appeal- 
ing, though requested to do so. — Gilbert v. 
Coles (No. 1) (1931 ), 24 B. W. C. C. 372, C. A. 

3963a. Mistake.] — An application for leave 

to extend the time for service of notice of 
appeal on the ground of mistake under the 
rules dismissed. — ^Bbown v, Birch Bros,, 
Vtd, (1929), 22 B. W. C. 0. 404, C. A. 

39531). Receipt of ex gratia payment.]-— An 

application for leave to extend the time for 
appealing against an order made in 1924 
ending the weekly payments d^missed, the 
workman having in the meantime received 
from the employer a sum eamressed to be 
paid ex gratia. — Holden v, Massey (1929), 
22 B. W. C. C. 607, C. A. 

3967. Add. Citations : — 96 L. J. K. B. 254 ; 20 
B. W, C. C. 198. 


claim for a continuance of the weekly pay- Anniiratlon to Court of ADoeal for leave — 

J. ^ -A. - i. fif?' ^®®®“ApDUcant not preWously°sLn|*as poor person.] 


fact that the workman had fully recovered 
on Aug. 10, 1928, but granted a declaration 
of liability. The workman claimed that on 
this finding he was entitled to a continuance 
of the weekly payments to Jan. 8, 1929, in 
accordance with sect. 12. The county ct. 
judge adjourned the case for further argument 
on this point, So on Aug. 14, 1^29, gave a 
considered judgment in which he held that, 
on his previous finding as to the date of 
recovery, the liability of the employers to 
make weekly payments ceased on Aug. 10, 

1928. In May, 1929, the infant workman 
had come of age. In Sept. 1929, he entered 
an appeal against the decision of Aug, 14, 

1929, by which the judge 
ments as from Aug. 10, 1928, So in Oct. 1929, 
he filed an application in the county for a 
review of the declaration of hability. On 
the hearing of the appeal the e^P^^yera 
took the preliminary objection that by 
starting proceedings both by way of ^-PP^ 

So by way of review, the workman was both 

Wh ;ete of p^ceeW were in respect of, B. W. 0. 0. 368 
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Applicant not previously suing i _ 

— Practice Note (1934), 27 B. W. 0. C. 418. 

3909^, .] — An infant workman having ob- 

tained an award, the employer appealed. 
Pending the appeal the employer agreed to 
withdraw the appeal, provided a lump sum 
was accepted by those acting on behalf of 
the infant Held : the proper order was 
to remit the case to the county ct. judge 
to consider the sufficiency of the amount 
offered in view of the chances of appeal being 
successful, So on the approval of the judge 
being given, the appeal should stand dis- 
missed with liberty to apply. 

KidpM (1927), 20 B. W. O. C. 614, O. A. 

9969b. .]— In a proper case pending the 

hearing of an appeal the Ct. of App^l wiU 
annrove the terms of a lump sum settlement 
of a question as to the extent of an em- 
Dlover\ liability to an infant workman.— 
V. Ingram (J. G.) <& Son, Ltd. (1929), 
22 B. W. O. C. 393, 0. A. 

8969c. Remission of compromise to tor 

registration.] — Knight v. Skinner (1928), 21 


64* 
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3976a. — — — Davis v, London, Mxbxakd & 
SooTnsff By. Oo., No* 3932a, ante, 

3976b. .J— -BYKNic V. Evans Xjxfts, Ltd,, 

No, 3892a, anie, 

3976c. .] — Meakiin v. Lomas, No. 3927c, ante. 

I, Other Cases. 

3977a. Death of applicant before appeal heard — 
Judgment given in ignorance of death.] — 

widow of a deceased workman was reftised 
compensation by the county ct. judge. She 
appealed, but died five days before the hear- 
ing of the appeal. The appeal was however 
heard, the ct. being unaware of her death, 
& on Oct. 26, 1934:, the appeal was allowed. 
The case was sent back to the county ct. 
judge to assess the amount of compensation 
payable to her &; her four children. On a 
motion by the employers to set aside or strike ! 
out the judgment of the Ot. of Appeal : — 
Held : the judgment of the Ct. of Appeal was 
a nullity & the award of the county ct. judge 
must stand, & the parties must take such 
proceedings as they might be advised. — 
Pattenden V, McIntosh (No. 2) (1934:), 27 
B. W. C. C. 491, C. A. 

8978a, Remission to medical referee^ — ^To explain 
certificate.] — A workman had been certified 
by the medical referee as not suffering from 
miner’s nystagmus, but upon a subsequent 
recurrence of the disease was certified to be so 
suffering by a certifying surgeon at a date 
after the medical referee’s report. The House 
of Lords remitted the case to the medical 
referee as to the meaning of his report as it 
was doubtful whether he had considered the 
possibility of a recrudescence as a result of 
the original attack. — ^Fenrikyber Naviga- 
tion CotxiERY Oo., Ltd. v. Edwards, [1932] 
W. N. 76 ; 173 L. T. Jo. 261 ; 73 L. Jo. 273, 
H. L. ; B'libsequent proceedings, [1933] A. 0. 28, 
H. L. 

B9S1. Add, Annotations : — Refd. Middleton Estate 
& Collie^ Co. V, Finan (1926), 20 B. W. t^O. 
207 ; Vickers v. Miners, Thames Steam Tug 
& Lighterage Co. v, Ingram (1927), 96 L. J. 
K. B. 490. 

3981a. ,] — Employers applied by way 

of review that a weekly payment payable to 
a workman might be end^ or diminisbed. 
The county ct. judge made an award diminish- 
ing the weekly payment but ordering the 
emplovers to pay the costs. The employers 
appealed from sO much of the award as 
related to costs : — HM : the judge has an 
unfettered discretion in the matter of costs, 
& there was no evidence in this case that the 
discretion had not been exercised judicially. — 
OOnOPBRATTVa ^ WHOUffiSAHE SOCIETY, LlD. 
Latxy (1930), 2^ B. W. 0. C. 613, 0. A. 

Annotation : — Distd. Dorothea Slate Quarry Co- 

(1936), 29 B. W. C. O. 174. 

3983. Add. Annotaiion : — ^Befd. Middleton Estate 
Colliery Co. v. Finan (1926), 20 B, W, G. C. 
207. 

3988a. — Buddy v. London, Midland 

Sc SooTnsH By., No^ 2d23a, ants. 

3990. Add. Annotation — As to (1) Refd. Vickers 
V. Miners, Thames Steam Tug Sc Lighterage 
Co. V. Ingfram (1927), 96 L. J. K. B. 490. 


3993a. Denial of llablllty.]--^4- workman 

having been injured by accident, his employers 
applied for a reference to a medical referee 
under Workmen's Compensation Act, 1926 
(c. 84), 8. 19, on the ground that there was 
a dispute as to whether he was fit for his 
employment & as to whether any incapacity 
from which he m^ht be suffering was due 
to the accident. Four days later the work- 
man filed an objection to the reference on the 
ound that^ as the employers were refusing 
admit that the accident arose out of £ 
in the course of the employment, the matter 
should be dealt with by arbn. Sc not by 
reference. On the same day he filed his 
appln. for arbn. The sheriff-clerk allowed 
the reference to the medical referee Sc his 
decision was not appealed from. The 
employers filed an answer to the workman's 
appln. for arbn., in which they objected to 
the arbn. proceedings on the ground that the 
matter had already been referred to a 
medical referee, & further alleged that the 
workman was not entitled to any compensa- 
tion because the accident had not arisen out 
of & in the course of the employment. The 
medical referee reported that the workman 
was partially incapacitated. Sc two days later 
the parties arrived at an agreement for 
settlement. On argument as to the costs the 
sheriff -substitute held that the workman’s 
appln. for arbn. was premature, unwarranted 
Sc unnecessary, Sc while awarding no costs 
on the reference to the medical referee, gave 
the costs of the alleged abortive arbn. pro- 
ceedings to the employers. On appeal it was 
held by the Second Division of the Ct. of 
Session that the sheriff-substitute was wrong 
in depriving the workman of the costs of the 
arbn. proceedings on the ground stated by 
him, & remitted the question of costs to him 
for further argument. The employers 
appealed : — Held : the medical referee having 
no power to decide whether the accident arose 
out of or in the course of the employment, 
it was perfectly proper for the workman to 
take the earliest opportimity of getting that 
point determined by arbn., Sc was entitled 
to act as he had done. — Barr & Higgins, 
Ltd. V. Hrebn (1928), 98 L. J. P. C. 17 ; 140 
L. T. 441 ; 21 B. W, 0. C. 439, H. L. 

3995a. .] — A workman alleged that on Jan. 19, 

1933, he was injured by accident arising out 
of & in the oburse of his employment. He 
was away from work from Mar. 2 to June 19, 
1933. From June 19, 1988, to Dec. 1, 1934, 
he continued at his old work. He alleged 
that he had to cease work on Dec. 1, 1934, 
on account of the injury sustained on 
Jan. 19v 1933, & claimed compensation from 
Dec. 3 1934, only. It was agreed between 
the parties at the arbn. that the three issues 
to be tri^ by the county ct. judge were : 
(1) Was there au accideut ? (2) Did it cause 

an injury at the time ? (3) Was the work- 

man’s condition at the date of the arbn. due 
to that accident ? The judge found for the 
workman on the first two issues Sc for the 
employer on the third issue, but awarded 
compensation to the workman for the period 
from Mar. 2 to June 19, 1933, Sc ordered each 
side to pay their own costs. The employers 
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appealed .• in so far as the award 

was ^ven in faronr of the workman, it 
a mattep that had iGiever been 
submitted to arbu» by him & was bad, & the 
employers having therefore been wholly 
successful in the arbn,, there was no ground 
for depriving them of their costs. Appeal 
allowed. — ^WHiLiAMS v, Dorothea ^ate 
Quarry Co., Ltd. (1936), 29 B. W. C. C. 
174, C. A. 

4009. Add. Annotation Retd. Campbell v. Poliak, 
[1027] A. 0. 732. 

4012a. Employer ordered to pay costs.]— 

Sidney Lee (Exeter), I/td. v. Jambs, No. 
S545a, ante. 

4013. Add. Annotation Retd. Middleton Estate 
& Colliery Co. v. Finan (1926), 20 B. W. O. O. 
207. 

4014a. ,] — On an application to review weekly 

payments the employers received a letter 
from the workmans solrs., asking what was 
the exact amount of diminution they claimed, 
& replied that they intended to ask for a 
reduction of the 16s. a week to 2s. Qd. a week 
or to such other sum as the ct. should hold 
proper. The county ct. judge reduced the 
weeMy payment to 10s., & ordered the 
employers to pay the costs: — Held: on 
the correct reading of the letter stating the 
diminution claimed the employers were 
successful on the award given, & the order 
as to costs should be set aside, &, by consent 
of the employers, each party was ordered 
to pay their own costs. — Middleton Estate 
A; Colliery Co., Ltd. v. Finan (1926), 20 
B. W. 0. C. 207, 0. A. 

4014b. .] — It is not a judicial exercise of 

discretion for the county ct. judge to order 
the employers to pay the costs of proceedings 
for review in which they have been successM 
in obtaining a reduction of the weekly pay- 
ments. On appeal the Ct. of Appeal ordered 
that the costs of the arbn. should be paid 
by the workman, — Greaves (J. W.) & Sons, 
Ltd. V. Roberts (1929), 22 B. W. 0. C. 401, 
0. A. 

4014c. Ambiguous answer by workman — 

Workman to pay eosts.] — Employers asked 
for termination Or diminution of a weekly 
ayment to a workman on the ground that 
e was fit to resume work. The workman 
ut in an answer in which he admitted that 
e was fit for light work, but alleged that 
the employers had neglected to provide any 
light work. He also said that he was pre- 
pared to accept such reduced compensation 
as might be found to be half the difference 
between his average pre-accident earnings 
A the average weeldy amount he could earn 
at such light work as might be available for 
him. The county ct. judge made an award 
diminiahing the weekly payment, A giving 
the costs to the employers on the ground that 
they had succeeded on the main issue, the 
answer being ambiguous, A leaving it open 


to the workman to argue at the hearing that 
Ms labour was an “ odd lot ” A that he was, 
therefore, entitled to resist any reduction. 
The workman appealed on the ground that 
the county ct. judge had failed to exercise 
judicially his discretion as to coste : — Held : 
the county ct. judge had not violated any 
principle of law in exercising his discretion 
as to costs. Appeal dismi^d. — M idland 
Employers’ Mutual Assurance, Ltd. v. 
Lewis (1930), 23 B, W. C. 0. 192, O. A. 

4019. Add. Annotation : — Consd. Campbell v. 
Poliak, [1927] A. C. 732. 

4032a. Workman’s expenses in getting to medical 
referee’s house.]— The ct. has no power to 
make an order that a workman, who is 
ordered to attend before a medical referee 
to determine whether he is entitled to con- 
tinue in the receipt of a weekly payment for 
compensation, shall be paid a sum for his 
expenses in getting to the medical referee’s 
house. — R ichards v. United National 
O oLLtBRiBS, Ltd. (1927), 96 L. J. K. B. 716 ; 
137 L. T. 467 ; 71 Sol. Jo. 490 ; 20 B. W. 0. C, 
466, 0. A. 

4034a. Taxing fee — Liability of workman to refund 
to employers.] — Notwithstanding Workmen’s 
Compensation Act, 1925 (c. 84), Sched. I. (12), 
where a workman has brought unsuccei^ui 
proceedings against his employers, A has 
been ordered to pay their oo^s, he may also 
be made to refiind to them the taxing fee 
which they have paid for having those costs 
taxed. — E lwell v. Crane Foundry Co. 
[1929] 1 K. B. 88 ; 97j[L. J. K. B. 641 139 
L. T. 300, C. A. 

4036a. Decision of registrar as to quantum — Appeal 
to judge — No jurisdiction to review.] — In the 

taxation of costs the County Ct. Rules A the 
Workmen’s Compensation Rules give a dis- 
cretion to the reg^trar of the county ct. 
which caimot be interfered with by the 
county ct. judge on a question of amount 
when the discretion is otherwise properly 
exercised. A bill of costs in a case under the 
Workmen’s Compensation Act included fees 
paid to three medical witnesses, two for £8 8a. 
each A one for £10 10a. On taxation the 
registrar reduced the fee to be allowed to 
each of those witnesses to £3 8a., stating that 
he did so in the exercise of his discretion A 
after careful consideration of the relevant 
ciiTumstances. On the hearing of an applica- 
tion to review, the county ct. judge increased 
the allowance for each of the three witnesses 
to £7 7a. On appeal: — Held: th€^ county 
ct. judge had no jurisdiction to interfere 
with the discretion of the registrar in fixing 
the quantum of allowance for the medical 
witnesses. — White v. Altrincham Urban 
District Council, [1936] 2 K. B. 138 ; [1936] 

1 All E. R. 923 ; 105 L. J. K. B. 366 ; 154 
L. T. 656 ; 52 T. I R. 441 ; 80 Sol Jo. 365 ; 
29 B. W. O. a 105, a A. 


PART XIV. SECT. 24, SUB-SECT. l.-J. 

tk. Hemit to mediocU of 

ref tree — By whompaytible .] — Imepemn 
liable for payment of the fee under 
Workmen’s Oompensation Act, 1923 
(o. 42), «, 25 (DTiS the person apply^ 
reoistratlon at the time when the 
" in the medical referee Is made.— 


652.— SCOT. 

PART XIV, SECT. 24, SUB-SECT. 1. -> 
K. 

sL Set-off— CofAt of eeparate decr^.] 
— as both decrees were steps 
in statutory adjustment of lia- 
bility for compensation In respect of 
the same aooident, & therefore 

neffota, the employers should 

165 


not be deprived of their right to set 
off the one decree for e^roenses against 
the other. — B ybnk v. BAtBD 8c Co., 
11929] S. O. (Ot. of Sees.) 624. — SCOT. 

PART XIV. SECT. 24, SUB-SECT. 1.— 
P. 

■m. Remission to arfrUrator on appeal 
— Power of arbOraior ae to eoals.)— An 
arbitrator, after a proof, decided 
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4042a. .] — Knight v, Skinnbb (1028), 21 

B. W. 0. C. 344, 0. A. ; subsequent praceedingSf 
21 B. W. C. C. 368, 0. A. 

40421). .] — Evans v. Uriguayo S.S. Owners 

(1930), 23 B. W. a 0. 227, 0. A. 

4042c. .] — Emslby V. Haggas (J.) & Co., 

Ltd. (1931), 24 B. W. 0. 0. 243, O. A. 

4042d. .] — Barlow v. Pacific Steam Navi- 

gation Co. (1930), 23 B. W. C. C. 228, C. A. 

4048a. Stay of order pending application to Poor 
Persons Committee.] — Thomas Allen, Ltd. 
V. Hagger (No. 2) (1931), 24 B. W. C. C. 
376, C. A. . 

4045a. .] — Dawson v, Agwi Petro- 

leum CoRPN., Ltd. (1934), 27 B. W, C. C. 
376, C. A. 

4055a. Owing to subsequent decision of 

appellate court.]— Where a county ct. judge's 
award was according to the law as interpreted 
at the date of the hearing, but such inter- 
pretation, owing to a subsequent decision 
of the House of Lords, was proved since to 
have been wrong ; — Held : his order giving 
costs to the successful workman must be set 
aside, & applts, the employers, must have 
their costs both in tbe county ct. &; in the Ct. of 
Appeal. — Akers v. London & North East- 
ern llY. Co. (1926), 20 B, W. C. C. 195, C. A. 

4063a. .] — Pltf., a farm bailiff, was 

injured in a collision between his employer’s 
van, which he was driving, & a motor lorry 
owned by deft. Deft, admitted the negli- 
gence of his driver, but relied upon 1925 Act, 
8. 30, alleging that pltf, had received com- 
pensation under that Act, & was debarred 
from recovering damages. Pltf. was, in 
fact, paid full wages all the time he was off 
work, & made no claim for compensation. 
Some time after his return to work, however, 
he signed the usual form of receipt in respect 
of each week he was off work, the receipt 
stating that ho had received compensation 
at the rate of 30a. per week. The employer 
in fact never received from the insurance co. 
any sum in respect of the compensation, & 
pltf. received only his full wages as stated 
above ; — Held : pltf. had received wages 
only. & not compensation, & no question 
arose under sect. 30. Pltf. was entitled to 


recover in this action. — Lind v. Johnson^ 
[1937] 4 All E. R. 201 ; 64 T. L. R. 96 ; 81 
Sol. Jo. 1023. 

4067. Add, Annoiationa : — Oonsd. KinneU Cannel 
& Cbking Ck)al Co. v. Sneddon (or Waddell), 
[1931] A. O. 676 ; Avery v, London & North 
Eastern Ry. Co., [1937] 2 All E. R. 777 ; 
Taylor v. Arrol & Co., Ltd., [1937] 1 AllE. R. 
658. 

4068. Add. Citation 96 L. J. K. B. 268. 

Add. Annotation : — Gonsd. Kinneil Cannel & 
Coking Coal Co. v. Sneddon (or Waddell), 
[1913] A. C. 676. Refd. Rudd v. Elder 
Dempster & Co., [1933] 1 K. B. 566, 

4068a. — ' Adjournment of compensation 

proceedings — Pending action by widow under 
Fatal Accidents Act.] — A workman met with 
a fatal accident. A claim under 1926 Act 
was made by two infant dependants. The 
widow, acting under advice, stated that she 
proposed to take proceedings in another ct. 
to recover damages in respect of her husband’s 
death, but declined to make or give up any 
claim to compensation imder the Act. The 
county ct. judge, acting imder Workmen’s 
Compensation Rules, 1926, r. 4 (2), then made 
an order joining the widow as resp. to the 
arbn. proceedings, stating that the order 
was made without prejudice to her right to 
proceed under Fatal Accidents Act or to 
claim compensation under the Act. The 
employers contended that by reason of the 
above matters the widow was barred from 
bringing an action under Fatal Accidents 
Act, she having elected to proceed under the 
Workmen’s Compensation Act : — Held : 
(1) the widow had not in law or in fact 
exercised an option to claim compensation 
under Workmen’s Compensation Act ; (2) it 
was open to the widow to bring proceedings 
under Fatal Accidents Act, & for the children 
at the same time to proceed under Work- 
men’s Compensation Act ; (3) the provisions 
of 1926 Act, s. 8 (3) (ii), do not make such 
proceedings impossible, in that, in such a case, 
it would be impossible to make a proper 
award of compensation in respect of the 
children under the sect. — Taylor v. Arrol 
(Sib William) & Co., Ltd., [1937] 1 All E. R. 


against the workman, & foimd the 
employers entitled to expenses. In a 
stated case the question of law was 
whether the arbitrator was ontltlpd, 
on the facts found proved, to decide 
against the workman. The ct. 
answered the question of law in the 
negative, & remitted the ease to the 
arbitrator. The arbitrator refused a 
motion by the workman for tbe ox- 
penses of the proof, on the ground that 
he had already awarded them to the 
employers Sc could not recall his own 
award : — Held : the effect of the 
answer to the question of law was to 
recall the Interlocutor of the arbitrator 
on the merits, that the award of 
expenses being merely ancillary fell 
with It, &, acoordljudy, It was now 
open to the arbitrator to reconsider 
the question of tbe expenses of the 

S roof. — Morton v David OonvrixK & 
ONS. [19311 S. C. 234 ; 24 B. W. 0. O. 

Bupp. 10 .— Scot, 

■a. Fee of court for retoordino memo’ 
randum — Payable by employer only — 
Falidii^ of Act of Sederunt, i^The fee 
of 108. presorlbod by the Act of 
Bederont of July 16, 1929, for examining 
Sc recording a memorandum of agree- 
ment i« a ** fee of ct.** within the 


moaning of sect. 40 of Sheriff Cts. 
(Scotland) Act, 1907, & the further 

S rovlsion In the Act of Sederunt that 
fee is payable by the employer 
whether the memorandum is presented 
by him or by tbe workman does not 
make It uUra vires , — Carbon Co. v. 
Thom (1931). 24 B. W. O. O. 245, H. L. 
—SOOT. 


PART XIV. SBCrr. 24, SUB-SEOT. 2.— 
B. 

4062 f. Jurisdiction to vary order as 
to costs — Judament spedftcauy dealing 
wUh costs ,] — An award was made by 
an arbitrator under Workmen*B Com- 
pensation Act, 1916, in favour of a 
workman who was allowed a oertaln 
weekly payment Sc tbe costs of the 
arbitration. From this award the 
workman appealed, &; that appeal was 
dismissed with costs. Sul^quently 
an application was made on behalf of 
reap, employer for an order that the 
costs Inounw by him in the appeal 
should be made costs In the arbitra- 
tion HeW ,• although order asked 
for might have been made on the 
hearing of the appeal, the Ct, had now 
no Junsdlotlon to make it. — ^L adeb 
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V, Bbioos (192^, 
389 ; 46 N. 8. W. 


28 S. R. N. S. W. 
W. N. 110.— 


PART XIV. SBGT. 25, SUB-SECT. 1.— 
A. 

I i. .]— The fact that pltf., 

who was suing in Admlty. for damages 
resulting from a ooUision which oauisd 
the death of her husband, had aooepted 
benefits under Workmen *s Compensa- 
tion Act : — Held : not to bar her, 
under the principle of election, from 
proceeding i^inst the ship. — D aos- 
LAND V, S.S. (JATALA, [1927J 4 D. L. E. 
426 ; [19271 3 W. W. R. 97; 88 

B. 0. R. 440 ; revsd. sub nom. The 
Oatalao. Daobland, [1928] 3 D. L. E. 
334 ; Ex. 0. R. 83.— CAN. 


f I. , 3 — ^ workman who 

has suffered injury owing to the 
negligenoe of bis employer Is not 
debarred by Workers* Compensation 
Act, 1926, B. 63, from bringing an 
action at common law against his 
employer to recover damages for 
Injury so sustained unless he has made 
a olaim under the Act Sc obtained a 
decision thereon. — Oonkbix tJ. Union 
Btbamship Co. (19W, 28 S. R. N. S. W. 
242 ; 46 N. S. W. W. N. 62.— AU8. 
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4068b. Claim for compensation by stepson — 

— ^Right to widow to common law remedy.] — 
After w action of damages imder the common 
VII Scotland had been brought against 
?* ^bo widow of a miner who 

had been killed m the pit, on behalf of herself 
& children, a stepson of deceased, who had 
no claim at common law, presented an 
application for compensation under 1926 
Act. In that process the co. paid into ct. 
the maximum amount payable under the 
Act, Sc the arbitrator awarded the stepson 
compensation. In their defences to the 
common law action the co. pleaded that the 
defenders having paid into ct. the maximum 
compensation payable under 1926 Act, & 
not being liable to proceedings independently 
of said Act, the present action was incom- 
petent : — Held : the option of the widow 
either to claim compensation under the Act 
or to take proceedings independently of it 
could not be defeated by the arbn. proceed- 
ings taken by the stepson, & the action was 
competent. — Kinneh. Cannel Sc Coking 
Coax Co., Ltd. v. Sneddon (or Waddell), 
[1931] A. C. 675 ; 100 L. J. P. C. 113 ; U5 
L, T. 289 ; 47 T. L. R. 386 ; 75 Sol. Jo. 295 ; 

24 B. W. C. C. 181, H. L. ; affg., S. C. sub 
nom, Waddell v. Kinneil Cannel & Coking 
Coal Co., Ltd. (1930), 23 B. W. O. C. 667. 

A^inoiatiom : — Consd. Avery v. Louden & North Eastern 

Ry. Co., [1937J 2 All E. K. 777 ; Taylor v. Arrol & Co.. 

1 All E. R. 058. 

45070. Add. Annotations : — Consd. Murray r. 
Schwachman, Ltd., [1937] 2 All E. R. 68. 
Refd. Higgins v. Harrison (1932), 25 B. W. 

0. C. 113. 

4071. Add. Annotaiions : — Dbtd. Sc Distd. M‘Caf- 
ferty v. MacAndrews & Co., [1930] A. C. 599. 
Consd. Rudd v. Elder Dempster & Co., [1933] 

1 K. B. 666. Refd. Higgins v. Harrison 
(1932), 25 B. W. C. O. 113. 

4071a. Action for breach of statutory duty.] — ^An 
infant workgirl lost the ring finger of her right 
hand by accident arising out of & in the 
course of her employment. She received 
compensation under the Workmen’s Com- 
pensation Act for a time, & then accepted £20 
in purported settlement on the promise by 
the employer to re-employ her. No memo- 
randum of this agreement was recorded. 
She worked at this employment for five years 
when, by reason of trade conditions, she was 
discharged. She then commenced an action 
against the employer for damages for personal 
injuries resultant from the employer’s alleged 
breach of statutory duty to fence the machine. 
The action was tried by a judge alone who 
found that the injury had been caused by 
the employer’s breach of statutory duty to 
fence, & that there was no contributory 
negUgence on the part of pltf. He', however, 
also found, having regard to the fact that the 
infant had received employment for five 
years after her accident under the agreement, 
that the agreement to accept compensation, 
though not registered, was for her benefit & 
therefore binding, with the result that the 

^ action was .barred by sect. 29 of the Act 
The infant appealed : — Held : without de- 
ciding whether the agreement was for the 
infant's benefit or whether further proceed - 
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ings might be taken under Workmen’s Com- 
pensation Act, the action for breach of 
statutory duty failed because, on the 
evidence, the machine was not a dangerous 
machine within Factory & Workshop Act, 
1901 (c. 22), 8. 10, & therefore there was no 
duty on the employer to fence it. Further, 
on the evidence, the accident was caused by 
the negligence of pltf. which was a complete 
defence to the action even if such negligence 
had only been of a contributory character. — 
Higgins v. Harrison (1932), 26 B. W. C. 0. 
113, C. A. 

AnnoUxtiona : — Consd. Loch^elly Iron & Coal Co. v. M'Mnllan, 
[19343 A. O. 1 ; Walkor v. Bfctehloy Flettons, Ltd., fl937J 
1 All E. R. 170. Refd. Rudd v. Elder Dempster & Co., 
[1933] 1 K. B. 560. 

4071b. NegUgence or wUful act of employer 

or person for whom employer responsible — 
Whether necessary.] — In the absence of any 
personal negligence or wilful act of the em- 
ployer or of some one for whose act or 
default the employer is responsible, Work- 
men’s Compensation Act, 1925 (c. 84), s. 29, 
relieves the employer from liability in an 
action at common law for injury sustained 
by a workman in his employment, as the 
result of an accident arising out of & in the 
course of the employment through breach 
of a statutory obligation imposed on the 
employer for the workman’s benefit. — Rudd 
V. Elder Dempster & Co., Ltd., [1933] 1 
K. B. 566 ; 102 L. J. K. B. 275 ; 148 L. T. 
337 ; 49 T. L. R. 202 ; 25 B. W. C. C. 482, 0. A. ; 
on appeal [1934] A. C. 244, H. L. 

' Annotations : — Overd. liochgelly Irou & Coal Co. v. M‘Mul3an, 
[1934] A. C. 1. Consd. Wheeler v. New Merton Board Mills, 
Ltd., [1933] 2 K. B. 669. Refd. Flower v. Ebbw Vale 
Steel Iron & Coal Co., fl93Jj 2 K. B. 132; Wilsons & 
(Uydo Coal Co. r. EngliHh, [1937] 3 All E. H. 628. 

I 4071c. .]— Sect. 20 (1) of 1925 Act 

does nob preclude an action at common law 
against employers for breach of a statutory 
duty on their part or on the part of some 
person for whose act or default they are 
responsible. — Lochgelly Iron <fc Coal Co., 
Ltd. V. M‘Muixan, [1934] A. C. 1 ; 102 L. J. 
P, C. 123 ; 149 L. T. 626 ; 49 T. L. R. 506 ; 
71 Sol. Jo. 639 ; 26 B. W. C. C. 463, H. L. 

Annotations .-—-Consd. Flower r. Ebbw Vale Iron & Coal 
Co., [1936] A. C. 206. Refd. Knott v. London County 
Council, [1934] 1 K. B. 126; Wheeler v. New Morton 
Board Mills, Ltd., [1933] 2 K. B. 669 ; Hannaford v. May, 
[1935] 2 K. B. 38.5 ; Bailey v, Geddes, [1937] 3 All E. H. 
671 ; Marshall v. London Passenger Transport Board, 
[1936] 3 All E. R, 83 : Wilsons & Clyde Coal Co. r. 
English, [1937] 3 All K. R. 628. 

407 Id. What amounts to.] — Defts. in- 

stalled in their factory as part of the plant 
with the intention that it should be used by 
their employees a dangerous machine which 
was not fenced or guarded as required by 
Factory & Workshop Act, 1901 (c. 22). 
Owing to the condition of the machine pltf., 
a workman in the employment of defts., was 
injured by it in the course of his work. It 
was found that it was not by the negligence 
of defts. but of their foreman that the 
machine had been allowed to be used in the 
condition in which it was at the time of the 
accident : — Held : the defence of volenti non 
fit injuria had no validity against an action 
based on breach of statutory duty ; & further, 
pltf.’s injury was caused by the “ wilful 
act” of defts. within sect. 29 (1) of 1926 
Act, & defts. were therefore not protected 
by that sect, from liability to pltf. indepen- 
dent of the Act. 
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Defts. appealed, & contended that the 
maxim vom^i non fit injuria was a defence 
to the action ; — Held : the defence of volenti 
non fit injuria was no answer to a claim made 
by a workman against his employer for injxiry 
caused through a breach by the employer of 
a duty imposed upon him by statute- — 
Whehler V. New Merton Board Muxs, 
Ltd., [1933] 2 K. B. 669 ; 103 L. J. K. B. 17 ; 
149 L. T. 687 ; 49 T. L. B. 674 ; 26 B. W. 
0. C. 230, 0. A. 

Artnotation : — Befd. Flower v. Ebbw Vale Steel, Iron & 
Coal Co., [19343 2 K. B. 132. 

4072a. Appeal from order on question of law.] 

— Held: (1) an appeal lies (in Scotland by 
means of a reclaiming note) from an order 
of the ct. in the action assessing compensation 
under 1926 Act, s. 29 (2), but on the same 
principle as if the proceedings had been by 
f^bn., namely, that the determination is 
final as to fact, but is open to review as to 
law ; (2) upon the construction of 1926 

Act, s. 29 (2), in conjunction with 1926 Act, 
s. 14 (1), the expression “within the time 
hereinbefore limited for taking proceedings 
under this Act ” does not mean that the 
action must be brought within six months 
from the occurrence of the accident, but 
means that the claim must be made within 
the six months as a condition of taking pro- 
ceedings for the recovery of compensation ; 
if the conditions of sect. 14 (1) are complied 
with the Act imposes no limit of time within 
which the action must be brought. — 
M‘Cafferty V. MacAndrews & Oo., Ltd., 
[1930] A. 0. 699 ; 99 L. J. P. 0. 145 ; 143 
L. T. 682 ; 46 T. L. E. 669 ; 123 B. W. 0. C. 
286, H. L. 

4076. Add, Annotations: — As (1) Distd. Adair v, 
ColviUe (1926), 20 B. W. O. C. 702. Refd. 


Delahuut v. Moody (1927), 21 B. W. C. C. 

688 . 

4081a. 0 — M^Cajeebty V. MacAndrews 

& Oo-, Ltd., No. 4072a, ante, 

4096. Add, Annotations : — ^Refd. Budd v. Elder 
Dempster & Oo-, [1933] 1. K. B. 566; 
Loohgelly Iron & Coal Oo. v, M‘Mullan, 
[1034] A. O. 1. 

4096a. — Besps. were engaged in work 

upon a vessel in appcts.* yard. As the 
work was urgent, they borrowed tbree of 
appcts.' workmen. One of the latter dropped 
a hammer & injured an employee of appcts. 
Appcts. paid the injured man compensation 
<fe sought to be indemnified by reaps. The 
latter contended that, by reason of the 
definition of “ employer ” in sect. 6 of 1925 
Act (whereby, uijon the loan of services of a 
workman, the person with whom he has 
entered into a contract of service is to be 
deemed to be, & to continue to be, his 
employer) appct. co. was the employer within 
the meaning of sect. 30 of the Act & that 
therefore the injuiy was not caused in cir- 
cumstances creating a legal liability in some 
person other than the employer as required 
by that sect.: — Held: (1) the “legal lia* 
bility in some peraon other than the em- 
ployer referred to in sect. 30 was a liability 
outside the Act, & it was not legitimate to 
refer to the definition in sect. 6 of the Act 
in the way contended ; (2) the construction 
of the sect, was the same whether the right 
to an indemnity was sought to be enforced by 
an arbn. imder the Act or by action. — 
Doxford & Sons, Ltd. v, Furness Ship- 
building Co., Ltd., [1937] 4 All E. B. 334; 
157 L. T. 572 ; 81 Sol. Jo. 1001, C. A. 

4113. Add, Annotatioyi : — Con$d. Davis v, Lislei 
[1936] 2 All E. B. 213, 


PART XIV. SEC3T. 26, SUB-SECT. 1.— 
B« 

4076 Iv. Whether award 

open to review,] — M^CAFFaRTY v. Mao- 
anURews & Co.. [1929] S. C. (Ot. of 
Sees.) 629.— SCOT. 

4077 1. Deduction of costs of 

unsuccessful oMm .] — Adair «. Ool- 
viixB & Sons, Ltd., [1927] S. 0. 116; 
20 B. W. O. C. 702.— SOOT- 


4081 i. Uoisuccessful proceedings 

brought more than six months after 
accident.] — M‘Oaffertt v, Mao- 
ANDRBWS & Co., Ltd. (1929), 22 

B. W. C. C. 807.— SCOT. 

h I. .1 — Adair v, 

CoLviixE & Sons, Ltd., [1927] S. C. 
116; 20 B. W. C. O. 702.— SCOT. 

k i. .] — A workman, 

who lias brought an action against 
his employer, founded solely upon the 
employer's liability ot common law. 
Sc who has obtained a judment in 
hie fOTOur, is not entitled, if that judg- 
ment be aubeequently set aside upon 
appeal, to have oompeneation assessed 
in the action under Worlcmen's Com- 
penjBation Act, 1906 (o. 68 ).— -Ward v, 
DRVUN, C19271I. R. 299 — IR. 


PART XIV. SECT. SB, SUB-SECT. 2.— 
A. 

4083 m, .1— On Jan. 22, 3926, 

a workman sustained injury by accident 
arisi^ out of ^ in the coumo of his 
employment. On Fob. 4 his wife 
received from bis employers £3 os 
compensation for two weeke. Sc on 
Feb. 15 she received 30s. aiS compensa- 
tion for a further week. She nad no 
authority from tlie workman to 
for or obtain compensation, 


ho knew that she had received the 
payment of £3, he did not Imow that 
it had been paid as compensation. 
He knew, however, tliat the payment 
of 308. made to his wife on Feb. 15 
was a payment of compensation. Sc 
he allowed her to retain & use the 
money. The workman having sub- 
sequently brought an action against 
a third party to recover damages in 
respect of his injuries : — Deld : he was 
barred from suing for damages, in 
respect that he had already recovered 
compensation within sect. SO (1 ) of the 
1926 Act. — Reid v. Stevenson, [1928] 
S. C, iOt. ot Sess.) 799.-H5COT- 

4086 I. Payment of compensation 

— No claim under Ac<,]— In an notion 
claiming damages for personal Injmries 
caused by deft.'s nogl^noe, deft, 
specially pleaded in bar that pltf. was 

t )recluded from recovering damages 
rom him by Workmen’s Compensation 
Act, 8. 38, m that the accident was one 
in respect of which compensation was 
payable under the Act by pltf.'s em- 
ployer, from whom pltf. had in foot 
claimed Sc recovered such compensa- 
tion. It was admitted that, for a 
period of 6 months from the date of 
the accident, pltf.'s employer had paid 
him weekly, upon the day of each week 
upon whion his weekly salary was paid 
before the ftccident, an amount equal 
to half the amount of his previous 
salary. The ct. found as a fact that 
pltf. accepted the payments with the 
knowled^ that they were made to 
him 08 being due under the Act 
Held: jiltf. notwithstanding he had 
made no claim under the Act, had 
reoovered compensation Sc so was 
barred under sect. 88. — Dixon v. 
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Shavs; (19*9), 60 N. L. K. 245.— S. AF. 

n i. j^rom contractor ,] — 

Geddes V, Dunfermline Districjt 
Committee, [1927] S. C- 797 ; 20 

B. W, C. O. 816.— SCOT. 

sm. •* Recover ** damages — What 
amounts to .] — The phrase “ to recover " 
damages in Workmen’s Compensation 
Act, 1926 (o. 84), 8. 30 <1), means 
** to reoeive payment of ” damages, Sc 
where a workman has been unable to 
obtain payment under a common law 
' ~ pnent in bis favour against a third 
^ .„jy, he is entitled to olaim com- 
pensation from his employers. — Cum- 
berland V , Lanarkbhirb Tramways 
Go., [19271 8. O. 407; 20 B. W, 0. C. 
780.— BOOT. 


PART XIV. SECT. 26. SUB-SECT. 2.— 
B. (a). 

4096 i. From whom recoverable — 
Agent of employer,} — A workman em- 
ployed by the County Council* of the 
County of Galway obtained an awaul 
of compensation under Workmen’s 
Compensation Act, 1906, against the 
County OounoU in respect of injuries 
sustained by being knocked down by 
a motor ambulance to the Coimty 
Galway Board of Health Sc Public 
Assistance. The County OounoU sued 
the Board of Health for indemnity 
imder sect. 6 of that Act Hefei .• that 
the Board of Health was merely the 
statutory agent of the County OounoU, 
Sc that the Indemnity given by sect. C 
was not inte[nded to enable an em- 

g ioyer to seek an Indemnity 
is own agent, — Galway oo. v--- a. , 
V. Galway Board of Hibaltb, [19311 
I. R, 058 ; 24 B. W, 0- oTsupp. 215 ; 
affg,, [19313 I. K. 647.--IR. 



voL xsm. 

Sbxjt. 27.— repayment OF POOR RELIEF. 

8ee Workmen's Compensation Act, 1925 (c. 84), 
s. 41. 

4187a. When right arises — Payment by guardians 
pending settlement of claim — By arbitration 
or agreement.] — In an action brought by 
debenture holders against a co. to realise 
their security receivers were appointed of 
the assets comprised in the debentures. At 
the date of their appointment there were a 
number of workmen in receipt of weekly 
payments from the co. as compensation for 
accidents suffered by them causing total or 
partial incapacity. These payments having 
ceased on the appointment of the receivers, 
the workmen were paid outdoor relief by 
the guardians. On an application by the 
guardians under Workmen's Compensation 


-Master and Servant. Cases 4187a — 4421a* 

Act, 1026 ( 0 . 84), 8. 41, for repayment of 
the money so expended by them : — B eW : 
the words “ pending the settlement of his 
claim " in sect. 41 did not refer to the settle- 
ment of the workman's claim by the pay- 
ment of a lump sum, but to the settlement 
of compensation by an award or by agree- 
ment between the workman & the employer ; 
therefore, as the claims of the ^ workmen 
in the present case had long since been 
settled by the co. by the weekly sums, 
the guardians were not entitled to the repay- 
ment they claimed . — Be Lewis Merthyr 
Consolidated Collieries, Lloyds Bank v. 
The Co. (No. 2), [1929] 1 Ch. 689 ; 98 
L. J. Ch. 77 ; 140 L. T. .356 ; 93 J. P. 106 ; 
46 T. L. R. 159 ; 73 Sol. Jo. 92 ; 27 L. G. B. 
184 ; 22 B. W. C. C. 31 ; [1928] B. & 0. B. 
149, C. A. 


Part XV. — Apprenticeship 


4183. Add. Annotation: — Re£d, Mercantile tJniun 
Guarantee Corpn., Ltd. v. Ball, [1937] 3 
All K. B. 1. 

4197. Add, Annotations: — Refd. Express Dairy 
Co. u. Jackson (1929), 99 L. J. K. B. 181; 
Doyle V. White City Stadium, Ltd., [1935] 
1 K. B. 110. 

4200. Add. Annotation : — Refd. Express Dairy Co. 
V. Jackson (1929), 99 L. J. K. B. 181. 

4201. Add. Annotation Refd. Doyle v. White 
City Stadium, Ltd., [1935] 1 K. B. 110. 

4230a. Exemption In case of apprenticeship by 
public charity — What amounts to public 
charity.’*] — It is not necessary that a public 
charity should be a permanent charity (Lord 
Mansfield, C.J.).— B. r. St. Matthew’s, 
Bethnal Green (1767), Burr. S. C. 574. 

4280b. .] — B. V. Clifton-upon-Duns- 

MORE (Inhabitants) (1772), Burr. S. C. 697. 


42300. .] — B. V. Fakenham (Inhabi- 

tants), No. 4429, post. 

.] — See, also, Revenue, Vol. 

XXXIX., p. 266, No. 485. 

4415. At end of paragraph add : — 

“ , the indenture was invalid, & a service by 
the apprentice under it conferred on him no 
settlement.” 

4421a. Omission of consideration.] — The premium 
given by the parish officers upon the binding 
out of a poor apprentice need not be set out 
in the indenture in words at length ; such an 
indenture being exempted from any duty by 
8 Anne, c. 6, s. 40, & the insertion of the 
premium being required for no other purpose 
but to ascertain the amount of the du^.— 
B. V. Oadby (Inhabitants) (1818), 1 B. & 
Aid. 477 ; 106 E. R. 175. 

jd-finotation .* — Hold. li. v. Baildon (Inhabitants) (1832), 3 
B. & Ad. 427. 


PART XV. SECT. 1, SUB-SECT. 13. 

ad. Apprenticeship to company — 
Voluntary liouidation .] — Indentures of 
apprenticesmp to a co. are not as a 
matter of course terminated by the 


passing of a resolution for the volun- 
tary winding up of the oo. or by the 
subsequent liquidation of the co, 
pursuant to such resolution. In the 
absence of any express provision in 
such an indenture the question whether 
the indenture has been terminated by 


such voluntary liquidation must de« 
nend upon the particular circumstances 
of the cose.— Rc Yubono^ ^REKT 
Motors, Ltd., Ex p. Neal & Fouoh 
(1932), 32 S. R. N. S. W. 296 ; 49 
N. S. W. W. N. 89.— AUS. 
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Cases 21a— 99. 


English and Empire Digest Supplement, 


MAYOR’S AND CITY OF LONDON COURT. 
Part I. — The Court. 

Officers.] — See, also. County Courts, VoL XIJI., p. 460, No. 18. 


Part II. — Jurisdiction. 


21a, Specific performance.] — This [specific per- 
formance] being an equitable right appearing 
incidentally in the course of the cause, the 31 , 
recorder was bound to give effect to it (per 


Cur..). — Williams v, Snowden, [1880] W. N. 
124. 

Add. Annotation : — Distd. Lake v, Cronin, 
Hunt V. Cronin, [1929] 1 K. B. 31. 


Part III. — Practice and Procedure. 

58. Add, Annotation : — Refd. Re Keystone Knitting Mills Trade Mk. (1928), 97 li. J. Ch. 310. 


Part IV.- 

85. Add, Annotation : — Consd. Bowater & Sons, 
Ltd. V. Davidson’s Paper Sales, Ltd., [1936] 
1 All E. R. 110. 

91. Add. Annotatio7i : — Consd. Bowater & Sons, 
Ltd. V. Davidson’s Paper Sales, Ltd., [1936] 
1 AUE. R. 110. 

93a. Proceedings within county court 

Jurisdiction.] — (1) An appeal from proceed- 
ings in the Mayor’s <te City of London Ct. 
within the county Ct. jurisdiction, lies to the 
Ct. of Appeal ; (2) Semhle : where the pro- 
ceedings are not within the county ct. 


-Appeals. 

jurisdiction appeal lies to the Ct. of Appeal 
if the old Ct. of Exchequer Chamber would 
have Wd jurisdiction in error, otherwise 
appeal lies to the Div, Ct. with a further 
appeal with leave to the Ct. of Appeal. — 
Bowater & Sons, Ltd. v, Davidson’s 
Paper Sales, Ltd., [1930] 1 K. B. 465; 
[1936] 1 All E. R. 110 ; 105 L. J. K. B. 233 ; 
154 L. T. 396 ; 80 Sol. Jo. 186, C. A. 

94. Add. Annotation : — Consd, Bowater & Sons, 
Ltd. V. Davidson’s Paper Sales, Ltd., [1936] 
1 All E. R. no. 


Part V. — ^Removal of Actions — Certiorari. 

99. Add. Annotation : — As to (2) Refd. Stevens v. Walker, [1936] 2 K. B. 215. 
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VoL XXXIV.-Cases 16 — fZ. 


MEDICINE AND PHARMACY. 

Part I. — Physicians and Surgeons. 

1&« Add. Annotatton ; — Dlstd. Way v. Blshop» 1 16. Add. Annotation : — Retd. Institution of Civil 
[1928] Ch. 647. 1 Engineers v. I. R. Comrs., [1932] 1 K. B. 149. 


Part II. — The General Medical Council and Similar Bodies 

in the Dominions. 


21a. Removal from register — On application — 
Discretion of Council.] — A medical practi- 
tioner whose name was on the medical register 
applied to have his name removed at his own 
request under chapter 13 of the Standing 
Orders. After the application was received by 
the Council & nefore it was heard & determined 
the Council received information that the 
practitioner had been guilty of conduct primd 
facie constituting infamous conduct in a 
rofessional respect. An inquiry was then 
eld & the Council adjudged that the prac- 
titioner was guilty of infamous conduct in a 
professional respect & by their direction his 
name was erased from the register ; — Held : 
the practitioner was not entitled to have his 
name removed from the medical register on 
his mere application for that purpose ; until 
the Council ordered his name to be removed 
he was still a registered medical practitioner, 
& in ordering his name to be erased for 
infamous conduct in a professional respect 


the Council had acted within the powera 
conferred upon them by the Act & by their 
Standing Orders validly made thereunder. — 
R. V. General Medical Council, [1930] 1 
K. B. 562 ; 99 L. J. K. B. 217 ; svh nom. 
R. V. General Medical Council, Ex p. 
Kynaston, 142 L. T. 390 ; 94 J. P. 94 ; 40 
T. L. R. 197 ; 28 L. G. R. 169, C. A. 

24. Add. Annotations: — As to (1) Retd. B. v. 
General Medical Council, [1930] 1 K. B. 662. 
As to (2) Consd. Maclean v. Workers’ Union, 
[1929] 1 Ch. 602. 

28. Add. Annotations : — As to (2) Consd. Chap- 
man V. EUesmere (1932), 48 T. L. R. 309. 
Generally y Refd. Hearts of Oak Assurance Co. 
V. A.-G., [1931] 2 Oh. 370. 

30. Add. Annotations : — As to (2) Apid. Maclean 
v. Workers’ Union, [1929] 1 Ch. 602. 

Refd. R. V. General Medical Coimcil, [1930] 
1 K. B. 662. As to (3) Refd. R. v. General 
Medical Council, [1930] 1 K. B. 662. 


Part ill. — Medical Practitioners. 


patient.] — Gerber v. Pines (1934), 79 Sol. 
Jo. 13. 

Dryden V. Surrey CouN^rY Council 


43. Add. Annotation : — Refd. Jutson v. Barrow, 

[1930] 1 K. B. 236. 

47. Add. Annotation : — Consd. Andrews v. 69b. 

Director of Public Prosecutions, [1937] A. C. & Stewart, No. 87c, post. 

576. 72. Add. Annotation : — Refd. De Freville v. Dill 

69a. Needle broken In patient— Duty to Inform (1927), 96 L. J. K. B. 1056. 


PART ll. SECT. 2. 

o i. MtMi be specified in 

report of discipline committee. ] — Church 

V. OOLLBOB OP Physicians & Sur- 
geons. [19271 « D. L. R. 957 ; [19271 
2 W. W. R. 9 : 47 Can. Orlm, Cos. 297 ; 
22 Alta. L. R. 600 ; varying. [19271 
2 D. L. R. 701.— CAN. 

a i. Jwisdiciion of discipline 

committee.) — Re MoLauohlan & Col- 
lege OP Physicians & Surgeons, 
[1927J 2 D. L. R. 953 ; ri92U 2 

W, W. R. 4 ; 47 Can. Grim. Cas. 290 ; 
22 Alta. L. R. 558.— CAN. 

b i, .) — Latimer tj. 

College of Physicians & Surgeons 
OP British Columbia, J1931] 3 

D. L. R. 304 : 65 Can. C. 0. 132.— CAN. 

b IL Power of appellcAe 

court — To set asid^ 
council made without jurisdiction.) 

Re MoLauohlan & College of 
Physicians & Surgeons, 2 

D. L. R. 953 ; [1927] 2 W. W. R. 4 ; 
47 Can. Orlm. Cas. 290 ; 22 Alta. L. R. 
553.— CAN. 

b m, — To refer matter 

hack discipline commute 
sWeroNoR.!— CHURCH v. College of 
PHTSIOIANS & 9 • 

B. L. R. 957 ; [19271 2 W. W. R. 9 . 
47 Can. Orim. Cm. 297 J 22 A^. L. ^ 
560 ; vmjMo, [1927] 2 D. L. R. 701.— 
CAN* 


b iv, To mitigate 

punishment .) — Where applt.*9 conduct 
was such as to bring him within the 
disciplinary powers ol the council & 
it was right in punishing him therefor, 
but In all the oironmstances of the case 
the punishment imposed was too 
severe : — Held : his name should be 
restored to the register on Dec. 31, 
1927 . — Be MoLauchlan & College 
OP Physicians & Surgeons (Alta.). 
[19271 3 D. L. R. 226; [1927] 2 

W. W. R, 388 ; 48 Can. Orlm. Cas. 148. 
—CAN. 

nn J, .1 — Crawford v. 

College of Physicians & Surgeons 
(Alta.), [1929] 3 D. L. R. 62.— CAN. 

aa ii. No right to adopt 

findings of committee .) — -The Medical 
Act, R. S. B. a, 1924 (o. 157), does not 
authorise the executive committee of 
the (Council of the College of Physicians 
&. Surgeons to do more than find the 
facts & report same to the Council. 
It cannot adludioate on the facts 
found by It. The fact that the 
membership of the executive oommlttiee 
was Identical with that of the Council 
when a certain case was before them 
does not entitle the Council to merely 
adopt tjxo adjudication made by the 
comcoittee In that case. Whore on an 
appeal from the Council the ot. hol^ 
that It has not adjudicated on the 
matter before It, the matter should be 
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remitted to the Council for rehearing 
& adjudication. — lie Murphy, [1930] 
3 W, W. R. 234 ; 4 D. L. R. 1008.— 

CAN. 

na Ui. Right of merrdter to 

counsd.Y—A member of the College 
whoso conduct is the subject of inquliT 
Is entitled to be ropreseutod by counsel 
not only before the committee but also 
before the Council. — Re Mukpiiy, 
[19.30] 3 W. W. R. 234 ; 4 D. L. R. 
1008.— CAN. 

aa iv. Liability of mrnxher to 

pay costa of proceedings.] — Re Murphy 
(1931), 55 Can. C. C. 113 — CAN. 

PART III. SECT. 1, SUB-SECT. 2. 

sa. Practice — Whether tirrve, spemi in 
study of profession.] — Time put in In 
the study of a science or pr«)feH8lon 
oaimf'C be considered as time spent in 
the “ piuotloe ” of it as that term 
is commonly underst^d.- — iNNifl v, 
Satohwbll, [1928] 3 D. L. R. 624; 
[1 928] 2 W, W. R* 638 ; 23 Alta. L. R. 
495.— CAN. 

PART in. SECT. 1, SUB-SECT. 8. 

sd. German quadiftcalionr — Rxcogni- 
lion in South At«fr^iG.)7~Where, on 
an application for an order direotii^ 
the Medical Board of South Australia 
to register a medical practitioner quali- 
ded m Germany as a medical praoU- 



Cases 85ar-86. 


English and Empire Digest Supplement. 


85a. Res ipsa loquitur — Whether doctrine applic- 
able.] — Moriub V, WINSB0RY- White, [1937] 
4 All E. B. 494. 

86. Add. Annotatio7U<t : — Consd. Lindsey County 


Counoil V* Marshall, [1937] A. C, 97. Reid. 
Bryden v. Surrey County Council ^ Stewart. 
[1936] 2 All E. R. 535 ; Me Frost, [1936] 2 
All E. B. 182. 


tioner In the State of South Australia, 
it was shown that a medical practitioner 
duly qualified according to the law of 
South Australia cannot practise in 
Germany, with very limited ex- 
ceptions, imder a style denoting that 
he is a medi(jal practitioner approved 
by the German (k>vt., & if he does so 
is subject to fine or Imprisonment : — 
Held : It could not he aflarmed that 
a person registered as a medical practi- 
tioner under the South Australian Act 
would be granted rights & advantages 
equal to those grranted in Germany to 
the holders of the same qualifications. 
Accordingly, registration was rightly 
refused by the Medical Board. — Tie 
Becker, [1934] S. A. S. R. 137.~-AUS. 

PART m. SECT. 8^ SUB-SECT. 1.— A. 

65 i. Want of proper skill in assistant 
—"Liability of snrgeon — Nurse,] — F., a 
surgeon, on being consulted by I., 
ad-^sed that she should imdergo at 
the stime time two distinct operations, 
the second of whlt^h involved an 
abdominal Incision ; he snggested that 
she should enter a named private 
hospital for such purpose, & she & her 
husband made the necessary arrange- 
ments with that hospital to do so. 
In due course she was suitably pre- 
pared for the operation before being 
taken into the operating theatre, w'here 
F., his assistant surgeon, & the anaes- 
thetist were present, os well as the 
theatre sister, & one, & at times two, 
assistant theatre sisters, all members of 
the nursing staff of the hospital & 
engaged, paid, & provided by the 
hospital in the ordinary course. Each 
was qualified & had suifieient experi- 
ence properly to xmdortakc the work 
which fell to her duty to discharge in 
the theatre. In the course of the first 
operation iodised phenol (iodine con- 
taining carbolic acid) w^as used for 
cauterising purposes by F,, & after su<;h 
use it became the duty of one of the 
assistant sisters to remove the beaker 
containing it outside tive theatre or to 
a safe place. Instead she returned it 
to a tray which held a similar beaker 
containing tinctiue of iodine & to the 
spot where the stock Iodine was kept. 
The first operation continued for about 
forty minutes after the iodised phenol 
was used. After the first operation, 
F. & Ids assistant surgeon pro^ujodod to 
scrul) up &; rogown, this taking abbuti 
fifteen minutes. While they were so 
engaged, the two assistant sisters placed 
the patient in the position roq\iircd for 
the second operation, &, upon an 
indication from the anflosthetXst, the 
assistant sister who had previously 
handled the iodised phenol proceeded 
to paint the abdomen of the patient. 
Instead of painting the patient with 
plain tincture of iodine, the sister 
actually used the iodised phenol, with 
the result that the patient was badly 
burned. The sister’s error was dis- 
covered by F. very soon after it had 
occurred, & prompt measures were 
taken by him. I. claimed damages 
o^Winst F. After evidence had been 
mven, the case was removed into the 
Ot. of Appeal for argument. It was 
explicitly admitted that F. was not 
personally negligent, & It was taken as 
a fact that I., through the sister’s 
negligence, was painted with iodised 
phenol instead of with tincture of 
iodine. The questloji for the Ot. of 
Appeal was whether F. was vicjarlously 
liable for the sister’s negligence 
Held : in the clrtnmstances, the sister, 
in discharging the duty of painting, 
was neither the servant of the operating 
sur^on, nor was she in a position 
analogous to that of a servant doing 
work as his servant or agent. Sc AGcom- 
ingly he was not vicariously liable for 


her negligence. — I ngram v. Fitz- 
GERAiiD, 119361 N. Z. jj. K. 905 ; 
G. L. R. 652 ; 12 N. Z. L. J. 307.-- 

N. Z. 

PART HI. SECT. 8, SUB-SECT. 1.— B. 

57 Iv. Use of apparatxLs ,] — The 

test of the efficient use by a physician 
of an apparatus for ascertaining a 
diseased condition, e.g, an X-ray 
machine, is the ordinary standard of 
sklU maintained by its competent 
manipulators. — A ntoniuk v . Smith, 
[1930] 2 W. W. R. 721 ; 4 D. L. R. 
215 ; 24 Alta. L. R. 586 ; rcesg., 11930] 
3 D. L. R. 500.— CAN. 

64 i. Less degree than might have been 
shmtm by others,] — Against M., the 
medical superintendent in chaige of 
the hospital, damages were sought lor 
his alleged negligent treatment. The 
evidence showed that M. failed to 
diajniose the ear-trouble from which 

S ltr. suffered as mastoiditis, & although 
[. was not able to ascertain what the 
exact trouble was, he did not send for 
nor advise sending for an ear-spocialist : 
— Held: all a medical practitioner is 
required to bring to the performance 
of his duty is reasonable oare & average 
skill ; & he is not responsible merely 
because some other practitioner of 
greater skill Sc greater knowledge 
might have prescribed a different 
treatment. If a physician In charge 
of a case is unable to diagnose the 
trouble he is under no legal obligation 
so to Inform the patient & to advise 
the calling In of a ^eclolist. — J arvis 
V. Internationa!, Nickel Co., [1929] 
2 13. L. R. 842 ; 63 O. L. R. 664.— 
CAN, 

sa. Insurance against mcdpraalicet error 
or mistake — Neglect to adjuM table for 
examination,] — The reasonable care & 
skill which a physician must exercise 
In his treatment of a patient Includes 
such care Sc skill with respect to every- 
thing he requires the patient to do in 
order to determine what else should be 
done. When a physician reguires a 
patient to get upon a table m order 
that he may continue his diagnosis, 
he Is bound to exercise reasonable 
core to see that the table is safe & 
properly adjusted so that the patient 
will not be Injured as a result of getting 
upon it. The physician’s neglect to so 
adjust the table is “ malpractice, error 
or mistake in the practice of his pro- 
fession,” within the meaning of those 
words in an insurance policy under 
which the insurer agreed to Indemnify 
him against liability for damages In 
consequence thereof. — Baltzan v . 
Fidelity Insurance Co. of Canada, 
[193^ 3 W. W. R. 140 ; ajfd„ [1933] 3 
W. W. R. 208.— CAN. 

PART III. SECT. 3, SUB-SECT. 1.— C^ 

67 vi. .] — When a surgeon 

minimises the danger of the treatment 
to induce the patient to proceed. Sc 
refrains from explaining the advant- 
ages of an alternative course well 
known to him, he brings himself within 
the field of liability. If the surgeon 
assures the patient of results of which 
he cannot speak with certainty, he 
must be taken to have spoken reck- 
lessly, & is liable. If the patient, in 
this case had received the advice which 
it was the duty of the surgeon to impart, 
she would not have had the operation 
at all, Sc for this failure of duty resulting 
in damage to her hand^he was entitled 
to recover damages. — ^K inney e. Look- 
YTOOD Clinic, Ltd., ri981] 4 B. L. R. 
906 ; O. R. 438.— CAN. 

e7 vil. - — -.F— In a caae whejre a 
joint has been injured Sc dislocation 
IS suspected the fact that the surgeon 
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who is consulted, & who applies the 
recognised tests & gives the usual 
instmotlons, does not advise the taking 
of an X-ray examination does not 
necessarily constitute negligence on 
his part ; even though ft Is subse- 
quently disclosed as a result of such an 
examination that his diagnosis was 
erroneous. — Moore & Moore v. Large, 
[1932] 2 W. W. B. 668 ; 4 D. L. R. 
793 ; 46 B. C. R. 179.— CAN. 

67 viii. ,] — Armstrong v, Daw- 

son. [1933] 1 W. W. R. 187.— CAN. 

BO. Mode of trial.] — Held: an action 
against a doctor for damages for 
negligence In the use ot X-ray ap- 
paratus should be tried without Jury 
since it Involved expert evidence & 
Bcienttfio investigation. — Alexander 
V. KlRsaiAND, [19341 2 D. L. R. 625. — 
CAN. 


PART III. SECT. 8, SUB-SECT. 1.— D. 

a i, .] — Davy v. Morrison, 

[19311 4 D. L. R. 619 ; [1932] O. R. 1. 

—CAN. 


PART III. SECT. 8, SUB-SECT. 1.— G. 

84 ii. JRemoval of organ or limb.] 

— A surgeon is Justified in removing an 
organ during an operation if he oon- 
siders it necessary for the patient’s life 
or health, notwithstanding that he has 
not the patient’s consent to such 
removaJl.-—MARSHALL v. Curry, [1933] 
3 D. L. R. 200 ; 6 M. P. R. 267 ; 60 
C. C. C. 136.— CAN. 


84 iii. .] — Pit!., a surgeon, 

was called to a hospital because of an 
injury to deft.’s hand in a motor-car 
accident. Deft., a Chinaman, who 
was unacquainted with pltf., asked him 
to fix up the hand but not to out it off 
as he \viflhed to have it looked after In 
his home city. Again, when in the 
operating room, deft, stated that he 
did not want the hand out off. Pltf. 
replied that he would be governed by 
the conditions found after the 
aneesthetic had been administered. 
Deft, said nothing. On examination 
under the aneesthetic pltf. decided that 
an immediate operation was necessary 
to prevent blood poisoning with no 
posribility of saving the hand & it was 
amputated. This view was supported 
by two other attending physicians. 
Idtf. sued for professional fees Sc deft, 
counterclaimed for damages for the 
cost of an artificial hand, loss of wages, 
& general damages : — Held : the opera- 
tion was necessary, & it was performed 
in a highly satisfactory manner. The 
judge dismissed the action Sc awarded 
deft. 350 damages for trespass to the 
person. Damages for loss of wages Sc 
the cost of the artificial hand were not 
allowed sluoe they were the results of 
the accident & not of the unauthorised 
operation. — ^M uijX)Y v, Hof Sang, 
[1936] 1 W. W. R. 714.— CAN. 

■d. Tube left in patient .} — Thompson 
V. Barry, [1932] i D. L. R. 805: 
revsd., 2 D. L. R. 814.— CAN. 


of. Dutv as to advice— Extent of duty.] 
—The duty of a surgeon Is to be 
honest in fact; he need not disclose 
fully the nature Sc possible effects of 
an operation. — Kennt v. Lockwood, 
[1932] 1 D. L. R. 607 ; O. R. 141.— CAN. 


PART ni. SECT. 8, SUB^SBOT. 1.— H. 

86 iv. —.3— Hospital liable 

for the negUgeube of nurses after an 
operation. — K tbergv. Provost Muni - 
oipAD Hospital Board, 119271 1 
D. L. R. 969 ; [19971 S. 0. R. 226.— 
CAN. 


ge y, — ^Pitf, entered defts. 

hospital for the pun>Qse of undergoing 
an operation, ovring to the foot that 
the regular nursing staff was not 



7qL SZZIV.— Uedioiiie and Pbamacy. Cases 87-~87a*^ 


87# A.dd* A.nHOt<xti<yn$ Coiisd. Fisbef Oldluun 
Coipn., [1930] 2 K. B* 364. FoUd. Marshall 
V. Und^ey Cotinty Council, [1985] 1 K. B. 
516. Consd, Strangeways-Lesmere v, day- 
ton, [1936] 1 All E. R. 484 ; Dryden v. 
Surrey County Council &> Stewart, [1936] 2 
All E. R/. 535. Dlstd. Ldndsey County Council 
V. Marshall, [1936] 2 All E. E. 1076. 


87a. Maternity home maintained hy county 

council — Patient contracting puerperal fever 
from previous patient*] — Applts. admitted 
resp. as a patient to their maternity home at 
Cleethorpes for the purpose of her confine- 
ment, without informing her that there had 
been a recent case of puerperal fever in the 
home. While in the home resp. contracted 


suffloient to give her the care considered 
neoessory by her physician, a special 
nurse was employed & added 
temporajrtily to the regnlar staff but 
ohorared to pltf . Held .• the special 
nurse so engaged was the employee of 
the hospital. & not the mere assistant 
or pltf. *8 physician, & the hospital 
was responsible in damages for negU- 
genoe on her part resultii^ in sovero 
injury to pltf. — Loqan e. Colohebter 
OOUNTT HOBPITAn, [19281 1 D. L. R. 
1129 ; 60 N. S. R. e2.~-OAN. 

86 vi. JneUffficient sU^ff .] — 

Defts., the O. Board of Health, main- 
tained a County Hospital, to which 
pltf. was admitted, & where she under- 
went an operation. Pltf. was ad- 
mitted to the hospital upon the terms 
that her father would pay defts. 4s. per 
day for the treatment therein. After 
the operation pltf. was burnt by a hot- 
water jar, which, she alleged, had been 
placed In her bed by another patient, 
& she sued the defts for damages. 
The jury found that defts. contracted 
to care Sc maintain pltf. ; that defts. 
were gxdlty of negligence or breach of 
duty In the care & maintenance of 
pltf. ; Sc, in answer to the question 
whether the negligence was that of 
some of defts.' employees, answered : 

Through insufficient staff " : — Held : 
once defts. went outside the statutes 
relating to the relief of the poor, & 
prooeeded to contract with paying 
patients, they were bound by the 
ordinary law of contract, — M ulbbnnan 
V, Offaly Board op Heaxth, [1930] 
I. R. 346.— IR. 

85 yjl, Neglioent operation of 

apparatus .] — A boy of three years, 
a patient In deft, oorpn.'s hospital, 
was scalded Sc burnt by steam escaping 
from an apparatus destood for his 
treatment by steam irmalatiou for 
pneumonia. The nurse in charge was 
absent from the room at the time, & 
was recalled by the boy’s screams. She 
found the apparatus in order Sc was 
not able to account for the condition 
of the patient. In an action by the 
patient & his father to reooyer dam- 
ages arising from the former’s injuries, 
it was not shown how the accident 
happened, but there wtis evidence to 
show that the apparatus was safe 
if proper care was taken : — Held : the 
obligation of deft, corpn. being not 
merely to supply properly qualifled 
nurses, but to nurse the patient, the 
only inference to be drawn from what 
happened was that there was an absence 
of proper core on the part of the 
hospital attendants, Sc deft, corpn. was 
liable for the negligence of its servants. 
Habkxes V , Lord Dufpeein Hospital, 
[19311 2 D. L. R. 440 ; 66 O. L. R. 57^2. 
—CAN. 

86 vlli. .] — In an action 

agahast an infirmary for damages for 
personal injuries, pursuer averred that 
she attended the infirmary for ultra- 
violet ray treatment ; that the nurse 
in charge, who was in the employment 
of defenders, allowed her to be ex- 
posed to the rays for too long a period ; 
that she thereby sustained Injury ; sc 
that the Injury was due solely to the 
negligence of the nurse, for whom 
d^endera were responsible. She 
fuller averred that she had relied 
ofi the knowledge Sc skill of the nurse 
in applying the treatment. She did 
not averthat defender had ft<Jed 
negligently in the selection of their 


medical or nursing staffs, or of 
the apparatus employed. Defenders 
averred. Sc pursuer did not deny, that 
their electrical department was in 
charge of. Sc was superintondod by, 
a doctor. Sc that the treatment received 
by pursuer was administered by the 
nurse upon his instructions. The 
Second Division having diamlssed the 
action as irrelevant the pursuer 
^pealed to the House of Lords. The 
House, with the assent of the parties, 
reversed that decision Sc ordered a 

E roof before answer. — Anderson or 
.AVELLE e. GxAsaow Roy AX In- 
PlRMABY, [1931] S. C. 34.— SCOT. 

86 ix. ~ — .1 — Applt. collapsed 

under an operation performed in the 
Waltaki Hospital, Sc had to bo moved 
out of the theatre into a ward. The 
operating surgeon gave instructions 
to the house surgeon to apply the usual 
restorative measures, incrading the 
application of heat. The house surgeon 
decided that applt., who was un- 
conscious, fibould be placed under an 
electrical radiant-heat cradle, a com- 
mon device to keep up the beat of the 
body, Sc left general instructions noted 
in the ward-book as “ Hot bath on ; 
watch carefully, & see that patient does 
not get too hot,’* Sc, later, “ Bed 
temperature to be kept between 90 &: 
100 degrees ; watch the heater very 
carefully.” No one was told off to 
watch or sit by the patient continuously, 
& during the night applt. was left for 
intervals of twenty minutes to half an 
hour without observation. A bum on 
the knee resulted, necessitating am- 
putation of applt.'s leg. In an action 
W applt. agamst the bospital board : — 
Bela : the bum was due to the negU- 
grence of the nurse In the care & treat- 
ment of the i)atlent while his tempera- 
ture was being so kept up by means of 
the heat-cradle, although the evidence 
did not disclose the precise way In 
which the bum was caused. The judge 
assessed the damages at £1,350, but 
came to the conclusion that the 
negligence in question was not in a 
matter of mere ministerial word duty 
or In a matter of routine, but was 
negligence In the dischargre of a pro- 
fessional duty for which resp. was not 
liable. On appeal : — Hdd : the evi- 
denco justified a finding of negligence 
on the part of a nmree, — slogan v. 
Waitaki Hospitax Board, [1936] 
N. Z. L. R. 385 ; G. Ij. R. 3, 421.-- 
N.Z. 

86 X. .1 — ^A hospital is 

liable for tbo negligenc?e of a amtio 
liurning a patient by improper ad- 
ministration of diathermic treatment 
as part of her routine duty, Sc not under 
the control or direction of a doctor.— 
Fleming v. Sisters op St. Joseph, 
[19373 2 D, L. R. 121.— CAN. 

86 xi. .] — An Infirmary was 

governed by managers, none of whom 
took any control over the treatment 
of the paiilents. The nurses were 
engfiiged, Sc might be suspended, by the 
matron, whose duty it was to see that 
they were attentive to their duties. 
The electrical department of the 
infirmary was under the control of a 
director, who was a qualified medical 
practitioner, & its staff included several 
qualified nurses. The director pre- 
scribed for a patient treatment by 
ultra-violet rays. He did not specify 
the time for which the patient was to 
be exposed, but the regular period for 
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a first exposure was ten minutes. The 
first exposure was supervised by a 
niuse, no doctor being present at the 
time. The patient was burned by the 
rays, & she alleged that her injuries 
were due to the negligence of the nurse 
m allowing her to bo exposed for 
forty -five minutes. In an action 
against the infirmary for damag(3S : — 
Held : no negligence on the part of the 
nurse had been established. — Lavexxe 

V. Glasgow TIovax Infirmary, [1932] 

5. O. 245.-— SCOT. 

86 xii. .] — A patient brought an 

^tlon for damages a^inst the govern- 
ing body of a public hospital. He 
averred that the doctors in attendance 
failed to examine him properly, Sc 
ordered him to leave the hospital when 
he was unfit to do so: & that the 
nurses failed to administer medicine 
as prescribed by the doctors, Sc also 
failed to administer laxatives when 
required. He made further general 
averments that the nurses had failed 
to carry out their duties in regard to 
attendance Sc the supply of food : — 
Held .* defenders were not responsible 
for tho negligent discharge of their 
professional duties by competent 
doctors & nurses engaged by them. — 
Reidford V. Aberdeen Magistrates, 
[1933] S. 0. 276.— SCOT. 

86 xiii. .] — Hospital found not 

liable for the negli^nt burning of a 
patient by a hot-water bottle properly 
left in the bed by a nurse, the burning 
being duo to replacement of the bottle 
by one of the doctors who brought the 
patient back from the operating room. 
— Davis r. ©oxohkster County 
Hospital. [1933] 4 D. L. R. 68 ; 7 
M. P. R, 66.— CAN, 

86 xiv. .] — When a hospital, 

even though tho hospital in question 
Is a charitable Institution, is sued by 
a patient for damages caused by the 
negligence of its employees it is in 
exacriy the same position as other 
employers & the question whether 
pltf. can succeed depends upon the 
facts of the particular case. In the 
present case it was found that the 
nurses had been negligent. The 
hospital contended, with respect to 
the negligence of one of them in adjust- 
ing a tube without ioformiDg the 
patient’s doctor, as the patient re- 
quested, of tho latter’s condition, that 
when she attempted to adjust it she 
was acting under the orders of the 
Interne, who should be deemed to 
have been acting temporarily as a 
substitute for the pli/f.’s surgeon &, 
therefore, pltf. 'a agent for giving 
Instructions to tho nurse : — Held : 
what tho interne said to the nurse 
should not be regarded as instructions 
but merely advice from one whose 
ad Wee she was not obliged to accept, 

6, in any event, he was, under the 
oirou instances, the agent of deft, 
hospital by whom he was employed Sc 
tho main negligence was that of the 
nurses in not disclosing the actual 
facts to him. — Beatty t?. Sisters of 
Misericorde of Axdekta, [19351 1 

W. W. K. 651 ; 2 D, L. R. 804.— CAN. 

86 XV. .1— -A hoBpitfil held not 

liable for the iii^gligenco of nurses in 
appl:y'iiig oxiJessive heat to a patient 
l>y <iir electric cradle, the treatment 
having t>cen prescribed by the surgeon. 
— VucHAR V , Toronto General 
Hospitax Trustees. [19871 1 D. L, R, 
298 ; O.R. 71.— CAN. 
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puerperal fever & was for some time seriously 
ill. In an action by resp. to recover damages 
from applts. for injury caused by the negli- 
gence of their professional staff ; — Held : 
applts. or their staff knew or ought to have 
known that in admitting resp. to the home 
they were exposing her to the danger of 
infection, & applts. were consequently negli- 
gent in not duly warning her of the existence 
of that risk. 

Per Lord Wright, M.R. : To apply 
Hillyer's Case^ No. 87, to facts like these 
would involve a great extension of the rule 
which the Ct. of Appeal there laid down, & 
indeed would contravene the limitations 
which Kennedy, L.J., placed upon it. — 
Lindsey County Council v, Marshall, 
[1937] A. C. 97 ; [1936] 2 All E. li. 1076 ; 
106 L. J. K. B. 614 ; 52 T. L. R. 661 ; 80 
Sol. Jo. 702 ; 8\ib nom- Marshall v . Lindsey 
County Council, 155 L. T. 297 ; 100 J. P. 
411 ; 34 L. G. R. 469, H. L. 

Annotaiiona : — Generally Consd. Strange ways ‘Lesmere v. 

Clayton. [19361 1 Ail E. R. 484. Beid. Dryden v. 

Surrey County Counoil dt Stewart, [1936]) 2 All E. R. 635. i 

87b. .] — Pltf.’s wife, who had been 

admitted to the W. hospital to imdergo an 
operation, lost her life owing to an overdose 
of a dangerous drug administered to her just 
before the operation by two nurses at the 
hospital. The overdose was due to a mistake 
on the part of the nurses in reading the 
amount ordered by the doctor to be ad- 
ministered. Pltf. brought an action for 
damages imder Fatal Accidents Acts, & 
Law Reform (Miscellaneous Provisions) Act, 
1934 (c. 41), against (a) the nurses, & (h) the 
hospital authority : — Held : the nurses were 
_ lilty of negligence & were liable, but the 
hospital authority was not liable as principals I 
for the nurses’ negligence, the only duty ' 
resting on the hospital being to see that the 
nurses who were engaged were duly qualified. 
— Strangways-Lesmere V, Clayton, [1936] 

2 K. B. 11 ; [1936] 1 All E. R. 484 ; 105 
L. J. K. B. 385 ; 154 L. T. 463 ; 52 T. L. R. 
374 ; 80 Sol. Jo. 306. 

Annotation : — Consd* Drydon v, Surrey County Council & 

Stewart, [1936] 2 All E. R. 635. 

87c. .] — Deft. S. performed a minor 

operation on pltf. in deft, council’s hospital. 
After she had left the hospital pltf. com- 
plained of pains, & upon examination by her 
doctor she was found to be suffering from 
pyelitis, & a wad of surgical gauze was found 
in & removed from her body. Pltf. brought 
an action against S. for breach of duty & 
neglect to remove the plugging after the 
operation, & against deft, coimcil for breach 
of duty & negligence arising out of a failure 
to nurse her properly. The negligence 
alleged against^ the coxmcil was that the 


nimses in their hospital had failed to remove 
the plugging, had failed to observe or report 
to the doctor in charge certain symptoms 
in pltf.’s condition, & had failed to take her 
temperature on the morning on which she 
had left the hospital. At the hearing counsel 
for S. put leading questions to witnesses for 
deft, counoil ; — Held : (1) upon the evidence 
S. had negligently left the gauze in pltf.’s 
body & was liable m damages ; the negligence 
alleged against the nurses was negligence in 
carrying out their skilled duties as nurses, for 
which deft, council were not liable ; upon the 
evidence the nurses had no reason to know 
that the gauze had been left in, & inasmuch 
as pltf. had not complained of pain there was 
no duty upon the nurses to discover the 
presence of the gauze ; inasmuch as the 
temperature had pursued a perfectly normal 
course & gave no indication that there was 
anything wrong, the nurses were not negligent 
in not taking pltf.’s temperature on the morn- 
ing on which she left the hospital ; the causes 
of action against the two defts. were quite 
distinct & arose to a substantial extent out 
of different facts, & counsel for the one deft, 
was entitled to cross-examine a witness for 
the other ; there ought not to be an order 
that pltf. should recover the costs payable by 
her to deft. 8., as the acts of negligence 
alleged against two defts. were different. — 
Dryden v, Surrey County Council & 
Stewart, [1936]2 AUE.R. 536 ; SOSol. Jo. 656. 

Annotation : —Refcl. Hiifisoll v. Criterion Film Productions, 
Ltd., [1936] 3 All E. R. 627. 

87d. JLiabiUty of hospital — Diphtheria patient con- 
tracting smallpox.] — Resp., an infant patient 
in applt. hospital, who had suffered from 
diphtheria, was discharged as cured. Nine 
days afterwards she developed smallpox. 
The facts were that smallpox patients had 
been placed in rooms on the same floor as 
resp., & that the latter had been attended by 
the nurses who attended to the smallpox 
patients. In an action brought by resp., as 
pltf., against the hospital, as defts., for 
negligence, defts. pleaded (1) that the 
technique of which complaint was made by 
resp. was adopted by applts., on competent 
medical advice, & (2) that it was in accord 
with approved modem practice ; — Held : 
having regard to the favourable opinion ex- 
pressed by all applts.’ medical witnesses 
regarding the technique followed in the 
hospital & to the accepted practice in regard 
to that technique appearing from the same 
evidence, the charge of negligence brought 
by resps. against applts. in this case was not 
established. — ^Vancouver General Hos- 
pital V. McDaniel (1934), 162 L. T. 66, P. 0. 

Annotation : — Oonsd. Marshall v, Lindsey County Council, 
[1935] 1 K. B. 516. 


PART III. SECT, 4, SUB-SECT. 2.~-A, 

m f. Vnmocaaary nisils to dying 

patient. I — ^Although the ct. will not 
interfere with the discretion of a 
physician in the number of visits 
made to a dying patient, it will not 
permit charges to run up an account 
against the estate. — Livingstone v. 
Robinson, [1936] 2 D. L. R. 15 ; O. R. 
168.-- CAN. 

r i. — — General rule A — The Jaw does 
not raise an implied promise on the 
part of a person who calls a pl^cian 
to perform services for another to 
pay for such services, unless the 
relation of such person to the person 


who Is 111 Is such as to put him under 
obligation to provide medical attention 
for the patient, or unless the olroum- 
stances are such as to show an Intention 
on hla part to pay for the sorrioes 
rendered. Such obligation does not 
arise from the relationship of brother 
& sister, — A lusn u. [1932] 1 

W. W. R. 693.— CAN. 

sg. Services rendered in emergency .} — 
Pltf., a smrgeon, sued to recover from 
an extrix. nls fees tor operating on 
testator. The latter had been found 
In his home in a very serious con- 
dition as the result of a wound from a 
shot-gun which had, apparently, been 
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discharged by his own hand. Deft, 
was not there, but two friends, who 
were in the house, called in a doctor 
Immedlatelv after making the dis- 
covery. The doctor, considering the 
case to be a surgical one, brou^t in 
pltf. The wounded man said some- 
thing to pltf., but the ct. found that 
he was In such a condition that no 
words of his could be construed as a 
request for pltf.'s servloes or as an 
acquiescence in their being rendoi^d on 
a contractual basis : — HeW ; pltf, was 
entitled to recover. — M athbson v. 
Smiley, [1932] l W. W. R. 758 j 2 
D. L. R. 787 : 40 Man. L. B. 047.— 
CAN. 



V6L XXjCiv . — Uedicine and Phannacy. Cases 103a—182. 


108a. Work perlormed betore operative date 
Act.]— The Medical Act. 1868 
(o. 90), nas not a retrospective effect, so as to 
pr^cnt a ijerson who is not registered under 
it from inamtaining an action for medical or 
^rgical advice given, or medicine supplied, 
before the Act came into operation* — 
Wright v , Grbbnroyd (1861), 1 B. & S. 
768 ; 31 L. J. Q. B. 4 ; 6 L. T. 347 ; 26 
J. P. 118 ; 8 Jur. N* S. 98 ; 121 E. R. 890. 

105* A.dd>, A.YifioUition : — FoUd* Macnaghten v, 
Douglas, [1927] 2 K. B. 292. 


106. Add the following para. & citations : — 

•] — Medical Act, 1868 (c. 90), s. 32, 

does not apply to an osteopath, so as to 
prevent him from recovering at law fees 
charged for treatment as distinct from 
diagnosis or advice. — Macnaghtbn v. Doug- 
las, [1927] 2 K. B. 292 ; 90 L. J. K. B. 738 ; 
137 L. T. 518 ; 91 J. P. 143 ; 43 T. L. B. 
626 ; 71 Sol. Jo. 409, D. C. 


109a. FaUure to effect cure— Whether breach of 
warranty.] — Pltf., who had been treated for 
cancer by deft*, an unqualified medical 
practitioner, brought an action against him 
fop (1) fraudulent representations ; (2) negli- 
gence ; & (3) breach of a warranty that he 
could cure pltf. in three months. The jury 
could not f^ee as to the alleged fraudulent 
representations or as to the alleged negligence, 
but they found that deft, did not warrant 
a cure in tJ^ee months ; — Held : deft, was 
entitled to judgment on the cause of action 
for alleged breach of warranty, although 
there must be a new trial of the claims on 
which the jury had disagreed. — B ubrbxx v. 
Evans (1930), 40 T. L. R. 678, C. A. 

113. Add, Annotations : — Expld. Jutson v, Barrow, 
[1936] 1 K, B. 236. Reid. Wliitwell v, 
Shakesby (1932), 147 L. T. 157. 

122. Add, Annotation : — Consd. Whitwell v, 

Shakesby (1932), 147 L. T. 167, 


PART in. SECT. 4, SUB-SECT. 3. 

sd. Treatment discoTUinited hy patierU 
— Whether fees recoverable from practi- 
tioner,) — Pltf. sued for the return of 
fees paid a chiropractor & for travelling 
ex^nses incidental to the treatments. 
Oturopractors are not entitled to be 
registered in Manitoba & in giving the 
treatments referred to herein, for hire, 
gain or reward, deft, was acting 
illegally. Pltf, know that deft, was a 
chiropractor & not a regular medical 
practitioner. She paid in advance for 
two months’ treatment, accepted treat- 
ments for two weeks, & then refused 
to permit their oontinuance : — Held : 
there being no fraud, misrepresentation 
or mistake of fact, pltf. could not 
recover. — H asiuk v, Obhanek, 11936] 
3 W. W. R. 385 ; [1936] 1 D. L. R. 
232 ; 43 Man. L. R. 470.— CAN. 


PART in. SECT. 7, SUB-SECT. 1. 

tk. Right to sue for libel.) — Pltf. In 
an action for libel was an unregistered 
medical practitioner. He had attained 

S rofesalonal quaUhoations in Germany 
: was entitled to prekctise In that 
country. These qualifications were 
not recognised In South Australia & 
accordingly he was unable to obtain 
registration. He, however, practised 
his profession & described himself as 
“ Dr. Becker & added the letters 
M.U., M.S., after his name in the belief 
that his German degrees were equiva- 
lent to those degrees In South Australia. 
By this & other aota he committed 
breaches of Medical Practitioners Act, 
3919: — Held: that statute does not 
render unlawful the act itself of prac- 
tising medicine or surgery, but merely 
subject an unregistered practitioner to 
certain disabilities & a person who is 
unregistered has the right to bring an 
action for defamation in respect of 
mescal or surgical qualifications which 
he in fact possesses. — Smith’s Nkws- 
paphbs. Ltd. t>. Bsokeb (1932), 6 
A. W. 195 ; 47 O. L. R. 279 ; [1933] 
Argufl L. R. 196.— AUS. 

sm. Degree of care reguired .) — An 
unqufidlfied practitioner, whose patient 
is aware of the lack of qualification, is 
liable only for the lack of diligence & 
skill belonging to an ordinary unpro- 
fessional person of common-sense.— 
MrrTJcn v. MtlLWARD L1935] N. Z. 
L. R. 8upp.l2.— N.Z. 


PART UL SECT. 7, SUB-SECT. 2.— A. 

hb i, .] — ^Appeal from 

the dismissal of a charge that the 
accused being a i^erspn who had not 
been registered under Chiropractic 


Act, 1934, did unlawfully practise 
ehiropraotio upon one C. for remimera- 
tion : — Held: if the testimony of C., 
a paid Investigator, as to the treat- 
ment given her by the accused was 
true, he had been “ practising ” chiro- 
practic ; but, since the accused denied 
that he gave C. any such treatment & 
Ills testimony was not shaken on cross- 
examination & there was no corro- 
boration of O.’s testimony the appeal 
should be dismissed. — R. v. Holtum, 
il937J 1 W. W. R. 199.— CAN. 

e (p. 654) i. Treating — What 

amounts to.\ — R. v, Oshanek, [1935] 
2 W. W. R. 531 ; 4 D. L. R. 632 ; G4 
C. O. 0. 219 ; 43 Man. L. R. 234.— 
CAN. 

h (p. 654) i. R. V, 

MoLeod, (1934J 3 W. W, R. 426 ; 46 
B. C. R. 96.— CAN. 


q i. Treatirw — What amounts to 

— Chiropractor ,) — The administering of 
ohlropraoUo service to another person 
for the purpose of removing the cause 
of a disease is to ** treat ^ a disease 
within sect. 78 of Medici Act, R. S. M., 
1913, & where such treatment is given 
by a person not registered under said 
Act & for gain or hope of reward, 
liability to the penalty provided by said 
soot, is incurred, — M cDiarmid v, 
Eluott (No. 1), XX934J 1 W. W. R. 
504 ; 41 Man. L. R. 660.— CAN. 

q ii, ^ ] — Where 

a chiropractor confirms the presence 
of a physical ailment, this is a “ con- 
sultation ” & adjustments & mani- 
pulations are a treatment ” within 
Quebec Medical Act, 1925. — College 
OF Physicians & Surgeons t\ Hebert, 
[1936] 2 D. L. R. 729 ; 65 Can. 0. C. 
285.— CAN. 

»v. Drugless practitioner — Prac- 
tising without licence — What must he 
proved.) — R. v. Laudib (1930), 63 
Can. 0. C. 189.— CAN. 


8X. ** Holdirw out ” cts medical 
practitioner — Whai amounts to .) — On a 
charge that a person not being regis- 
tered under Medical Practitioners Act, 
1919, held himself out as a modioal 
practitioner, It was proved that deft, 
had handed " a dlamosing chart ” to 
a constable who had oomo to consult 
him containing representations as to 
his methods of diaMjnosis & treatment 
of dieease & invited persons to secure 
his opinion. The representations in 
this “ chart ** set out that the diagnosis 
& treatment were not according to the 
ordinary method of medical prac- 
titioners ; — Held : by means of the 
chart ” applt. had held himself out 
as a medloGu practitioner. The fact 
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that he had represented the diagnosis 
& treatment as different from the 
ordinary methods was immaterial. — 
Kuoelman V. Lenthall, [1932] S. A. 
S. li. 167.— AUS. 


PART III. SECT, 7, SUB-SECT. 2.— 

B. (c). 

t i, .] — Horseman v, Nairn, 

11926) 8. A. 8. R. 1.— AUS. 


t il. .) — O’Connell v, Cui;j.ey, 

[1927] V. L. R. 502 ; 49 A. L. T. 92 ; 
[1927] Argus L. R. 423.— AUS. 

t Ui. — Held; deft., an 

osteopath, holding the degree of 
Doctor of Osteopathy, used the word 
Doctor ” In advertlsoments, in con- 
junction with “ osteopath,” as an 
occupational designation relating to 
the treatment of human ailments, & was 
therefore guilty of an Infraction of 
Ontario Medical Act, s. 49 (1925). 
The addition of the word “ osteopath ” 
after the words ” Doctor Pocock ” 
In his advertisements, simply indicated 
the method which he, professing to be 
a doctor, in the sense tn which that 
word Is ordinarily undei’Stood, used In 
the treatment of human ailments. — ^R. 
V. Pocock, [1928] 2 D. L. R. 937 ; 60 
Can. Grim. Cas. 76 ; 62 O. L. R. 113.— 
CAN. 

t iv. .] — Chiropractor held liable 

under Medical Act, R. S. M., 1913, 
8. 80, for assuming the title of doctor. — 
MoDiarmid V. Elliott (No. 2), [1934] 
1 W. W. R. 722.— CAN. 

t V. ,1 — person who calls him- 
self “ Doctor of Chiropractioe, Graduate 
of Palmer,’* commits an offence against 
Quebec Medieval Act, R. S. Q., 1925.— 
Lesage V. College op Physicians Sc 
Surgeons, [1936] 3 D, L. K. 71 ; 65 
Can. O. C. 392.— CAN. 

t vi. .1 — Deft., who was qualified 

as a medical practitioner in Germany, 
but unregistered in South Australia, 
was found to have syntematioaliy 
practised as a general medical praf!ti- 
tioner, described himself as an nn- 
rejdst^'red practitioner, permitted him- 
self to bo address(Hi as ** doctor,” Sc 
did certain other acts suscoptlblc of the 
infertmee that ho practised as a medical 
practitioner. He did not exhibit on 
any sign or use any written or printed 
matter which suggested that he was 
a medical practitioner. The evidonce 
showed that the applt. had on 1,500 
occasions & over a period of 145 days 
treated patients : — Held : deft., being 
unregistered, had been guilty of tho 
offence of holding himself out os a 
medical practitioner. — Becker v. Mil- 
ler, [19361 8. A. 8. R. 125.— AUS. 
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180. Add. Annotations : — Oonsd. Whitwell v. 
Shakesby (1932), 147 L. T. 167 ; Jutson v. 
Barrow, [1936] 1 K. B. 236. 

lS2ii. By osteopath.] — An osteopath, who was not 
registered under the Medical Act, 1868 (c. 90), 
& who was not a legally qualifled medical 
practitioner, affixed outside Ids house a plate 
bearing his name & following on his name the 
words Bonesetter, Osteopathic Physician 
&; Surgeon ** : — Held : in using the words 
physician So surgeon ” he had committed 
an offence under Medical Act, 1858 (c. 90), 
s. 40. — Whitweix V. Shakesby (1932), 147 
L. T. 157 ; 96 J. P. 307 ; 48 T. L. R. 489 ; 76 


Part VI.- 

Sect. 1.— IN GENERAL. 

201a. Constitution of Dental Board — Member 
ceasing to be member of General Medical 
Council & Branch Council — Vacation of 
office.] — 'Under Dentists Act, 1921 (c. 21), a 
Dental Board is constituted for the regulation 
& registration of membeis of the dental pro- 
fession, & by Shed. I. the Board is to be com- 
posed of seven ajmomted members & six 
elected members. Of the appointed members 
three are to be appointed by the General 
Medical Council, of whom one shall be a 
member of the Branch Council for England. 
By para. 6 of the Sched. provision is made 
in the event of the place of a member of the 
Board becoming vacant before the expiration 
of his term of office by death, resignation or 


Sol. Jo. 360 ; 30 L. G. B. 827 ; 29 Cox, 
O. 0. 487. 

AnnotaMon: — ^Apld. JutSon v. Barrow, [1936] 1 K. B. 986. 

132b. By unqualified manipulative surgeon.]— 
• The use, by a person who is not registered 
under Medical Act, 1868 (c. 90), nor a legally 
qualifled medical practitioner within the 
meaning of the Act, of the title “ manip- 
ulative surgeon on a plate bearing ms 
name affixed outside his house, is an offence 
imder sect. 40 of that Act. — JuTSON v, 
Barhow, [1936] 1 K. B. 236 ; 106 L. J. K. B. 
100; 154L. T. 186; 100 J. P. 4 ; 62 T. L. B, 
49 ; 79 Sol. Jo. 965 ; 33 L. G. B. 503 ; 80 
Cox, C. O. 805, D. C. 


-Dentists. 

otherwise, for the filling of the vacancy : — 
Held : a member of the Board who had been 
appointed thereon by the Branch Council for 
England as being a member of that Branch 
Council, but who had ceased to be a member 
of the General Medical Council & of the 
Branch Council, was no longer qualifled to 
be a member of the Dental Board, &; that his 
office was vacant. — General Medical 
Council v. Waring, [1932] 2 Ch. 116 ; 101 
L. J. Ch. 889 ; 147 L. T. 497. 

201b. Disciplinary powers of General Medical 
Council — Delegation to executive committee.] 
— Dentists Act, 1921 (c. 21), s. 16 (4), which 
lays down that for the purpose of the exercise 
of their fimctions under the Act & Dentists 
Act, 1878 (c. 33), the General Medical Council 


PART V. SECT. 4. 

ftz. PreUmding to he chemist — Corpora- 
fion.]-— By Pharmacy Act, 1897, s. 17, 
it Ifl an offence if ** any person . . . 
not being then a registered pharmacist, 
protends to be ... a chemist 
— Held : a oorpu- oonld be convloted of 
that offence . — Be Josselyn, p. 
MioK Simmons, Ltd. (1935), 35 S. R. 
N. S. W. 239 ; 62 N. S. W. W. N. 66.— 
AUS. 


PART VI. SECT. 1. 

n i, .] — The mle as 

to the skill required of a dentist is the 
same as that with regard to the skill 
of a member of any other branch of 
the therapentlo aro. Where he is 
registered Sc injury results from his 
treatment, the presumption is that he 
Is competent & that the treatment 
wasoorreot, until the contrary la shown. 
— ^MoTaooABT V. Powers, [1927] i 
D. L. R. 28; 36 Man. L. R. 73 ; [1926] 
8 W. W. R. 518.— CAN. 

a ii. **- — .} — The doctrine that the 
question whether treatment by a 
physician was negligent is to be tested 
by the principles Of the physician’s 
school is not applicable to the mechani- 
cal manlpulauve labour of a dentist 
Involved in the pulling of teeth : such 
work Is governed by the rule applicable 
to all skilled labourers, that If the 
work undertaken by them implies skill 
it must be used, Sc when injuiT le 
sustained that could not have arisen 
unless there had been an absenoe of 
reasonable skill, or negUgenoe. 
then there is liability. — DniKjNXW v. 
Douglas. [19311 1 W, W. R. 160 ; 2 
D. L. R. 606 ; 48 B. 0. B. 362.— CAM. 

a ilt . ExeeaHve ea5iraefi<m,J— 

Pltf. went to deft., a dentist, to have 


a tooth extracted. Deft, bv an honest 
misunderstanding of pltf.’s instniotlonB 
extracted, after he had put pltf. under 
an anffiStnetlo, twelve teeth, & pltf, 
bronght this action for trespass, 
assault Sc battery upbn his person : — 
Held : (1 ) deft, wets negligent in that 
he failed to make sure what he had to 
do before rendering pltf. unconscious ; 
(2) as the action was not begun within 
six months from the day of the opera- 
tion, it was barred by sect. 28 of 
Dentistry Act, R. S. O., 1927. — 
Boabe V. Paul, fl931] 1 D. L. R. 662 ; 
66 0. L. R. 237 : affd» J1931] 4 
D, L. R. 435 ; O. L. R. 625.— CAN. 

a iv. Injvry to paHeni from 

hot-water bottle, f— Each pltf. claimed 
from defts. (a dentist who extracted 
pltf.’s teeth Sc the doctor who admin- 
istered the aneesthetlo) damages for 
injuries, the result of being burnt by 
a hot-water bag, whioh, it was ailegod, 
had been Improperly or carelessly 
allowed to come in contact with the 
patent. On the facts : — Held : the 
dentist was negligent in piaoing an 
insufhoiently covered hot-wiater bag 
against the patient’s feet, 6c was liable 
for the damage sustained, but. as the 
use of the hot-water bag was net port 
of the preparation of the pati^t on 
behalf of the anaesthetist, the opotor 
waa not liable. — ^A rorer Sc PaimXR v, 
OOLVIN (1984), 29 M. O. R. 54^--¥j5, 


PART VI. SECT. a. 

202 11. — ^ CondUiona precedeniA-^ 
Medical (Dentists) Act, 1927 (Vj^.L 
8. 14 (1) (b), requires that ah appct. 
shall have ** entered on a denmte 
course of txahihaig JETcW .• the 
words were sattjriled by hppot. entering 
upon a defined Sc contlnuOilB course m 

176 


practical instruction in dental surgery 
Sc dentistry. — Dental Board of 
Victoria v. Denison (1928), 41 

0. L. R. 102.— AUS. 

202 111, PrindpaX means of 

livelihood derived from dentistry. y— 
The fact that during part of the five 
years mentioned in sect. 86 (1) (a) (11) 
of Act 13, 1928, an appot. was under 
apprenticeship as a dental mechanic 
does not make It impossible for hjs 
sole or principal means of livelihood 
during that period to have been 
derived from dental work outside his 
work as an apprenticed dental 
mechanic. — Hirst v. South African 
MEDICAL Council (1929), 50 N. L, R. 
170.— S. AP. 

202 iv. Operative denial aasis- 

tant .] — The construction of teeth or 
other dental articles Is not a class of 
work which can be claimed by a dental 
assistant as entitling him to registra- 
tion as a dentist under sect. 82 of 
Dentists Act, 1931. A person Who 
has eaomed the main part of his main- 
tenance or sustenance as a dentist’s 
assistant by doing merely construction 
work is not thereby qualified to be 
registered as a dentist.— MoOartht v. 
South Australia Dental Board, 
[198SJ S. A. S. R. 424,— AUS. 

202 V. .1— The essence of 

dentistry aooordlng to tbe definition 
contained in sect. 4 of Dentists Act, 
1931, is operating In the mouths of 
patients, & to be an operative dental 
assistant ” one must be a person 

g raotislng (as an assistant) dentistry 
i the form of so operating. To 
praotioe as an employed artisan manu- 
facturing dentures Sc devices is not to 
praotioe dentistry. — S eaman o. South 
AUB nuUA Dental Board, 11^331 
g. A, S. R. 491.— ATO. 
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can act by an executive committee of the 
Council, including at least one additional 
member, does not enable them to delegate to 
any such committee the disciplinary powers 
over dental practitioners conferred on the 
General Medical Council by Dentists Act, 
1878 (c. 33), s. 13, as amended by Dentists 
Act, 1921 (c. 21), 8. 8. 

The sub-sect, in question confers power on 
the General Medical Council to act by an 
executive committee only in respect of those 
matters in which the General Medical Coimcil 
is not required to act itself. — G eneral 
Mbdicax Council v. United Kingdom 
Dental Board, [1936] Ch. 41 ; 105 L. J. Ch. 
59 ; 154 L. T. 340. 

205a, Non-payment of annual retention 

fee.]— Dentists Act, 1921 (c. 21), e. 7 (1), 
impliedly authorises the Dental Board to 
provide for non-retention on, or removal 
from, the register in default of payment of 
the annual retention fee. — Tattersall v. 
SLADEN,[1928]Oh.318 ; 97 L. J. Oh.445 ; 138 
L. T. 677 ; 44 T. L. R. 237 ; 28 L. G. R. 217. 

205b. Conviction for misdemeanour.] — 

The word misdemeanour ** in Dentists 
Act, 1878 (c. 33), s. 13, is not confined to 
indictable misdemeanours. — Pickup v. 
United Kingdom Dental Board, [1928] 
2 K. B. 469 ; 97 L. J. K. B. 604 ; 139 L. T. 
607 ; 92 J. P. 147 ; 44 T. L. R. 644 ; 72 
Sol. Jo. 309 ; 28 Cox, C. C. 636 ; 26 L. G. R. 
393, D. C. 


213. Add, Annotation : — Refd. R. v. Registrar of 
Joint Stock Companies, Ex p. More, [1931] 2 
K. B. 197. 

217. Add, Annotation: — Consd. A.-G. v. Weeks, 
[1932] 1 Oh. 211. 

218a. “ Dental surgeon Registration after 

practising without qualification.] — By 
Dentists Act, 1921 (c. 21), s. 4, A person 
regis^red under the principal Act — (a) shall, 
by virtue of being so registered, be entitled 
to take & use the description of dentist or 
dental practitioner ; (b) shall not take or use, 
or affix to or use in connection with hia 
premises, any title or description reasonably 
calculated to suggest that he possesses any 
professional status or qualification other than 
a professional status or qualification which 
he in fact possesses & which is indicated by 
particulars entered in the register in respect 
of him”: — Held: a person who has no 
qualification, but who has been registered 
imder the provisioiis of the above Act on the 
^ound of ms previous practice of dentistry, 
is not entitled to describe himself as a 
“ dental surgeon ” — A.-G. v. Weeks, [1932] 
1 Oh. 211 ; 101 L. J. Ch. 26 ; 146 L. T. 59. 

223. AdA. Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

224. Add. Annotations : — Consd. Robinson v. 
Graves, [1935] 1 K. B. 579. Refd. Dominion 
Press V. Customs Excise Minister, [1928] 
A. C. 340 ; Myers (G. H.) &; Co. v. Brent 
Cross Service Co., [1934] 1 K. B. 46. 


207 iv. .] — Ex p. 

Keknb (1926), 26 S. R. N. S, W. 463 r 
43 N. S. W. W. N. 136.-~AUS. 


207 V. .] — ^Alberta 

Dental Assoon. v. Sharp, (1930) 2 
W. W. R. 46 ; 3 D. L. R. 662 ; 24 
Alta. L. R. 580.-~CAN. 


c i. Finding of — Appeal.] — 

Under Dentistry Act, R.S.B.O., 3 924, 
aa amended a flnding by the Coimcll of 
infamons or unprofessional condnot in 
respect of the practice of dentistry is 
ubfect to revie yv. on appeal, by the ct. 
— College of Dental Surgeons of 
British Columbia v. Coultas, [19351 
1 W, W. R. 471 ; 2 D, L. K. 609 ; 63 
C. 0. C. 162 ; 49 B. C. R. 459.— CAN. 

■ 0 . Application for registration — 
** Entered on a definite coarse of training** 
—What amounts to,] — From 1906 to 
Mar. 1910, appot. pursued a course of 
praotioal Instruotlon in the various 
branohes of a dentlst^s work under the 
direction of a qualified & practising 
dentist. From Mar. 1910, onwards, 
until the Medical (Dentists) Act, 1927, 
came Into operation, he acted as 
assistant to different qualified & 
practising dentists, performing the 
mechanical & surgio^ work in the 
practice of dentistry : — field : the 
words ** entered on a definite course of 
tminlng.” in s. 14 (1) (6) of the A^ 
were Satisfied by the ‘applicant enter- 
ing on a defined Sc oontinuotis course 
of practice instruction in dental 
Burgery & dentistry.— Dental Boari> 
OF Viotoria V. Denison, (1928] 
V. L. R. 371 ; [1928] Argus L. R. 

253.— AUS. 

•d. Registration — Graduate — Meaning 
q/.] — The word " graduate ” In 
SSratistry Act, K S. B. O. 1924, o. 66, 
B. 22 (h), does not import that appot, 
must have gone through a couiee of 
trainiag pdor to graduation, — lie 
Neff & College of Dental Surgbonb 
[10281 4 D. h. R. 839 ; fl928J 3 W. W. R. 
299.— CAN. 


st. Grant of licence aa operative 
4etdcd assiskmt — Conditions pretedeht,} 
on application for a lioenoe to 
practlBe as an operative dental asstotant, 
appot. must show that the work dOne 


by appot. as an operative dental assis* 
tant was principally of that character. 
Appet. must show that there is some 
continuity of work done, sufficient to 
establish that the appet. is a person 
practising dentistry as an assistant to 
a dentist. Before a dental assistant 
can be said to practise dentistry as an 
assistant, he must have had a sufficient 
experience in dentistry to come within 
the words frequently, customarily, or 
habitually. — George v. Dental Board 
OP South Australia, (1932J S. A. S. R, 
343.— AUS. 


PART VI. SECT. 8. 

q 1. .) — ^Applt. registered 

dentist had agreed to manago for resp., 
who was not a dentist, a dental practice 
which hod been carried on by resp.'s 
former husband. In answer to an 
action by resp, to restrain applt. from 
practising In a certain specified 
locality in terms of a covenant to such 
effect contained in the agreement, 
applt. pleaded the Illegality of the 
agreement — Held : a person carries 
on a business who employs a servant 
to work for him though he may take 
no practical part in It; & the agree- 
ment in the present case was illegal, 
as constituting the oarrying on of the 
** practioe of dentistpy ” by a person 
who was not a registered dentist in 
oontraventlon of Dentists Amendment 
Act, 1921-22, 88. 2, 3. — SooTi’ v, 
Watkins. [1928] N. Z. L. R. 628.— 
N.Z. 

q ii, ^ person who for 

gain takes Impressions of patients* 
mouths Sc subsequently fibs the plates 
into their mouths, performs functions 
epecially belonging the calling of a 
dentist, within sect. 5 of Act 21, 1 899 
(Natal). — R, v. Robertson, fi929J 
App. D. 10.— S. AF. 

q iii. .1 — A single act, in 

this instance the taiking of an impres- 
sion for the purpose of making a plate 
for fali^ toetn : — Held : to constitute, 
under the olcoumstanoes, the praotl^ 
of dentistry within Dentistry Act, 
R. S. B. 0., 1924.— R. V. Sutcliffe, 
[X9S2} 3 W. W. B. 877 ; 4 D. D. B. 
662 ; 69 O. 0. 0. 108,— CAN. 
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q iv. .] — The methods 

followed by defts. who were not regis- 
tered under said Act, in the obtaining 
of “ impressions ** Sc ** bites ** for the 
purpose of making artificial teeth, Sc 
in guiding patients in fitting them- 
selves with trial & permanent plates, 
without the direction Sc control of a 
person registered under said Act ; — 
Held : to constitute the practice of the 
profession of dentistry. — A.-G. for 
Alberta v. Lees & Courtney. [1932] 
3 W. W. R. 533.— CAN. 

q V. Assisting corporation 

— Meaning of ** assist.*’] — li. t?. Sim- 
mons, [1934] 2 W. W. R. 641 ; 48 
B. C. R. 398 ; 62 C. C. 0. 161.— CAN. 


q vi. Liability of company.] — 

Applt., a CO. incorporated by the pro- 
vince, appealed from a con'riction for 
unla^vfully practising dentistry in that 
it took impressions of the gums or 
jaws of persons Sc did fit thereto 
artificial dentures for gain, contrary 
to sect. 71 of Dentistry Act, K.S.B.O.. 
1924. It was proved that applt. had 

f mblished an advertisement offering 
ow -priced plates made by experts, 
also offering to repair, burnish Sc 
sterilise plates Sc concliKling. “ we 
make & repair plates only *’ ; also Its 
business was oondiietod In preuliseis 
connected by a door with the office 
of a registered dentist who had 
organised the co., Sc was for a time one 
of its directors : Sc when a customer 
decided to buy a plate Sc had solectetl 
It he was directeef by the oo. to that; 
office for the taking of the ImpresslCn 
& the fitting i—IIeld : the appeal 
should bo allowed.— K. v. Mechanical 
Dentistry School. 119351 2 W. W. R. 
31] ; 3 D. Jj. II. 204 ; 63 C. C. O. 320 ; 
50B.<bK. 40. — CAN, 


sk. J n formation —What rnnst be 
shou'H.W An infoj’Uiation imdor Dental 
Act , 1929, N. B., must show that 
informant is one of the persons 
authorised to lay the charge, Sc must 
specify the acta constituting the 
alleged tinlawful practice. — R. (Deb* 
makaib) V, Bowen, [1937 3 1 D. L. li; 
232 ; 67 Can. 0. O. 266.— CAN. 
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Part VII. — Mid wives 


226, To cross-refs, before this case add “ See^ also. 
Midwives & Maternity Homes Act, 1926 (c. 
32).** 

284a. Duty of midwife to call In doctor—Rlght of 
doctor to fees — Validity of Ministry of Health 
Regulations.] — When under Midwives Act, 
1918 (c, 43), s. 14 (1), a re^stered medical 
practitioner has been called in by a midwife 
in a case of emergency it is the duty of the 
local supervising authority imder that sub- 
sect. to pay to the medical practitioner “ a 
sufficient fee . . . according to a scale to 
be fixed by the Local Govt. Board ** (now 
the Ministry of Health). A Circular issued 
by the Ministry of Health contained a scale 
of fees, & clause 8 of the Circular provided 
{inter alia), that no fee should be payable 
where the doctor had agreed to attend the 
patient under arrangement made by or on 
beh^ of the patient or by the club, medical 
institute, or other assocn. of which the 
patient or her husband was a member : — 
Held : (1) clause 8 of the Circular formed no 
necessary part of the establishment of a scale 
of fees ; it determined matters which did not 
belong, & ought not to be appended, to such 


a scale & was therefore (vMra virea) the 
Ministry of Health, which had no power under 
the Act of 1918 except to fix a scale of fees ; 
(2) “ sufficient fee *’ in sect. 14 (1) of Mid- 
wives Act, 1918 (c. 43), was only intended to 
lay down that the doctors should be properly 
remunerated for their services, & that it had 
no relation to another source (the club, 
medical institute, or other assocn.) from 
which a payment might be made. The local 
supervising authority had no power to 
determine the question of sufficiency, which 
was finally fixed by the scale of fees prescribed 
by the Ministiy. — ^Bbown v. Monmouthshibe 
County Council, Thom v. Monmouthshibb 
County Council, Partbidge v. Monmouth- 
shire County Council, Buckley v. Mon- 
mouthshire County Counch. (1936), 353 
L. T. 9 ; 99 J. P. 227 ; 61 T. L. R. 348 ; 79 
Sol. Jo. 215 ; 33 L. G. R. 231, C. A. 

284b. What Is “ sufficient fee.]— 

Brown v. Monmouthshire County Council, 
Thom v. Monmouthshire County Council, 
Partridge v. Monmouthshire County 
Council, Buckley v. Monmouthshire 
County Council, No. 234a, ante. 


Part IX. 

242. Add. Citation 28 Cox, C. C. 803, D. C. 

242a. Prosecution under Dangerous Drugs 

Act, 1925 (c. 74) — Act not In operation.] — 
Conviction quashed. — R. v. Kynaston (1926), 
19 Cr. App. Rep. 180, C. C. A. 

242b. ** Person authorized to supply drugs — 

Manager of shop owned by company.] — 
Whether or no the qualified manager of a 
chemist’s shop owned by a limited co. 
carrying on business in puimiance of Poisons 
& Pharmacy Act, 1908 (c. 65), is himself 
“ keeping open shop *’ as well as the co. 
which employs him, he is at all events a 
“ person authorized ” to supply the drugs 
to which the Dangerous Drugs (Consolidation) 
Regulations, 1928, apply, & is bound to keep 
the register prescribed by reg. 11 (1) '' at all 


—Drugs. 

times available for inspection.** Some limi- 
tation must be put on the words “at all 
times,’* but they must be taken at least to 
mean “ at all times when the premises are 
open for business,” & therefore when the 
manager on going out to lunch left the 
register, for safety’s sake, locked up in the 
poison cupboard, so that his assistant was 
unable to produce it to a police officer who 
called : — Held : the manager was rightly 
convicted of an offence against the regula- 
tions. — DaVIKS V. WiNSTANLEY (1930), 144 
L. T. 433 ; 95 J. P. 21 ; 47 T. L. R. 104 ; 29 
L. G. R. 94 ; 29 Cox, C. C. 242. 

242c. Register to be ** at all times available 

for inspection ’’ — Meaning of ** at all times.'*] 

— Davies r. Winstanlby, No. 242b, arUe. 


PART VIII. 

^ “TT' •! — Deft, was con- 

vloted of having pretended to be a 
Veterinary surgeon contrary to sect. 23 
of Veterinary Surgeons Act, 1928, on 
evidence which showed that he had 
called on the owner of a horse, stated 
that the horse was sick, & offered to 
give it treatment. He did not say he 
was a veterinary surgeon. He treated 
the horse on two occasions Sc received 
payment therefor : — Held : the evi- 
oenoe was not sufficient to support the 
conviction. — Johnston v, Collins, 
[1932] V. L. R. 66 ; Argus L. R. 15.-— 


b i. .] — Pitt, whose membershli 

of the Tailwaggers Club entitled hln 
to advice only from W., the dub'i 
** Veterinary Adviser,** brought actloi 
a^nst W. in respect of an injury t< 
his dog, upon the ground thatw. hac 
failed to diagnose Sc treat such Inlurj 
Sc that such failure was due to alaol 
of that degree of core Sc sklU, which ir 
the oiroumstances, the law demanded 


of him ; & against the Oiub upon the 
ground that W. was its servant or 
agent, or alternatively, that it had 
failed to exercise duo care In the 
selection of its ** Veterinary Adviser *’ : 
— Held: (1) pltf. was entitled to a 
verdict against W. ; (2) the Club was 
not, on the ground of employment or 
agency, liable for lack of care pr skill 
on his part, nor had it been shown that 
the Club had failed to use due care in 
selecting its “ Veterinary Adviser.** — 
Leighton v. Tailwagobbs Club of 
New Zealand (Inc.) (1934), 29 

M. O. R, 71.— N.Z. 

PART IX. SECT. 1. 

24-2 f. Dan^oua dpjiffB — Procuring 
drugs for unlicensed or unauthorised 
person — Doctor supplying wife with 
orders on .chemisL}^A complaint, 
which charged a medical practitioner 
with procuring dan^ous drugs for 
his wife, in oonh^ventiou of Demgerous 
Drugs Act, 1926 (o. 46), s. 7. Sc Danger- 
ous Drugs Eegulations, 1921, reg. 4, 

J78 


libelled that accused had delivered to 
his wife live order forms of different 
dates, signed by him, in which be 
protended that the drugs specified in 
the orders were required by him for 
professional use only, ** WhllO you well 
knew that the order forma granted 
by you for the purpose of enabling your 
wife to obtain the drugs for her own 
use, she not being a person licensed 
or otherwise authorised to be In 
possession of the drugs,** Sc ^t his 
wife presented the order ' forms to 
certain chemists Sc thereby obtained 
the drugs : — Held : the Qomplaint 
relevantly charged an olfience against 
the Act Sc regulation libelled, In rerooct 
that (1) the order forms, inasmuch as 
they bore to be ** for professional use 
only,** were not prescriptions ; (2) the 
procedure alleged to have been fol- 
lowed negatived the view that accused 
was dispensing his own medicine ; 
(3) the wife was not a messenger on 
behalf of her husband, but a person 
obtaining drugs on her own behalf Sc 
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252. Add, Annotation : — Gonsd. A.-G. v, Lewis & 
Burrows, Ltd. (1931), 140 L. T. 165. 

252a. ~~ Article made up by manufacturer at 
request of retaUer.]— A,-G. v. Lewis & 
Buerows, Ltd., No. 263a, post, 

258a. Exemption — Article of which properties 
‘‘ known admitted & approved of " — What 
amounts to.] — A retail chemist ordered a 
remedy for chest complaints to bo made up 
by manufacturers in accordance with a 
formula which was contained in a well- 
known book of pharmaceutical formulas 
under the name “ Chest Vapour Rub.*' He 
then put it into cartons, & sold it to the 
public with a label which described it as 
Vapour Rub ” & bore his trade mark. There 
was evidence that the words “ Vapour Rub ” 
alone described a class of medicines & not 


any individual one. In an action brought 
upon information by the A.-G. for non- 
payment of medicine stamp duty : — Held : 
“ Vapour Rub," as described above, was not a 
remedy whose properties were " known, 
admitted & approved " within the exemption 
contained in the Schcd. to Medicines Stamp 
Act, 1812 (c. 150). 

The “ denomination, properties, qualities, 
virtues & efficacies ’’ of a mixture cannot be 
“ known, admitted <fe approved " unless the 
vendor clearly identifies them either by 
description or by reference to a known & 
accessible formula. — A.-G. v. Le\vis Bur- 
rows, Ltd., [1932] I K. B. .538; 101 L. J. 
K. B. 327 ; 146 L. T. 10.5 : 90 J. P. 25 ; 48 
T. L. R. 77 ; 75 Sol. Jo. 885 ; 30 L. O. H. 
13 ; 20 Cox, C. C. 418. 


Part X. — Poisons. 


See Pliarmacy & Poisons Act, 1933 (c. 25). 

257. Add. ^nnofoiiows Oonsd. Davies v. Win- 614. Consd. Law Sociofcv v. United Services 

stagey (1930), 47 T. L. R. 104. Apld. Orpen Bureau, Ltd. (1933), 103 L. J. K. B. 81 . Held. 

». Haymarkot Capital, Ltd. (1931), 146 L. T. R. r. Cory, [1937] 1 K. B. 810 ; A.-G. v. 


for her own use. — S trathkrn v, Ross. 
[1927J S. C. (J.) 70.~HSCOT. 

sf. “ Distribution *• of drugs — Whai 
amounts io.l — M arino & Yipp v, 11., 
[1931] S. C. R. 482 ; 4 U. L. R. 630 ; 
66 Can. C. C. 136.— CAN. 


•g. Selling drugs — Imposition of 
maximum penalty — Not varied by Court 
Appeal.] — R. v. Nip Gar (1930), 53 
dan. C. C. 321 ; 42 B. 0, R, 327.— 

CAN. 


sk. Mail order — Vendor not 

within jurisdiction.] — Qcbbeo Phar- 
MAOEUTICAL ASSOCN, V. T. BATON CO. 
(1931), 66 Can. C, O. 172.— CAN. 

■1. Possession of drugs — Liability for 
— Bailment from trafficker in drugs .] — 
Laaiontaone V. R. (1929), 54 Can. C. O. 
338 ; 48 Quo. K. B, 474.— CAN. 

so. Demand for trial by jury by 

AUomey 'General — No right to summary 
trial.] — Astroff r. R. (1931), 66 Can, 
C. C. 263.— CAN. 

sr. What are drugs — Hydrogen per- 
oxide.] — Hydrogen peroxide is not a 
drug within Quebec Pharmacy Act 
1925. — Quebec Pharmaceutical As- 
sociation U. WOOLWORTH Co., [1936] 
1 D. L. R. 173 ; 6iX:!an. O. O. 281.— 
CAN. 


part IX. SECT. 2. 

246 t. “ Held nut or recommended to 
ryuhlic ** — Necessity for notice or oAver- 
tisement to he affixed — Tonic food .] — 
Manufaotnrere & vendors of a prepara- 
tion known os 2k)niogeri,** on which 
the duty had not been paid, were 
charged with a contravention of the 
Acts. It was proved that no. skill in 
chemistry was needed or used in the 

S rocess of manufacture of the propara- 
dn. It was oomposod mainly of 
ox blood & marrow. Its predominant 
constituent as a health preserving & 
restoring commodity was haemoglobin, 
An article which was frequently recom- 
mended by medical men to supply 
dofloienoles of red blood corpuscles In 
their patients, & was used especially 
in oases of anoemJa. It was advertised 
& to the public as a tonic food, & 
the labels on the bottles stated that med - 
ical men from every part of the world 
described It as a marveUons success 
In the immediate restoration of health : 
— Held! the method in which the 
preparation was manufaotnrod, need. 


sold rendered it liable to duty under 
the Act. — A ram v. Zomooen Food 
Produci'S, Ltd. [19291 S. C. (.1.) 22.— 
SCOT. 


4 


PART X. SECT. 1. 

h L .) — R. V. Smith. (19241 

D. L. R, 427 ; 6.> O. L. R. .649.— CAN. 


h ii, Duty to convict.] — Held .* 

If a charge of having possession of 
opium contrary to sect. 4 {d) of Opium 
Ik Narcotic Drug Act, R. 8. C., 1927, 
be proved, the ct. should convict under 
that soot. & not reduce or substitute an 
oflfonoo under other sects, of the Act. — 
R. V . Wong .Sack Joe (1929). 41 
B. C. R. 264.— CAN. 

h iii. -l^R. V. Lee Kim, 

[1930] 2 W. W. R. 441 ; sub nom. R. 
V. Mah Poy, R. V. Henry Chan, U. 
V. Charlie Sam, ,63 Can. C. C. 252 ; 
42 fl. O. R. 360.— CAN. 


h iv. .1 — Opium was found 

by the p»)lioo In the house of accused, 
but he was absent at the time, & 
testified before a police magistrate that 
the opium found was not there vrtth his 
authority, knowledge, or consent : — 
Held : accused had discharged the 
onus cast on him by Opium & Narcotic 
Drug Act, R. S. C., 1927, s. 15.— R. r. 
Gun Yino, [1930] 3 D. L. R. 92,5 ; 
Can. C. C. 378 ; 66 O. L. R. 369.— 
CAN. 

h V. Sentence.] — R. r. 

Henry Chow, [1930] 2 W. W. R. 389 ; 
.53 Can. C. C. 247 ; 42 B. C. R. 365.— 


CAN. 

h vi. Whether Court 

of Appeal may revise.]— R, v. Chow 
Duck Yuet (1929), 43 B. C. R. 152.— 
CAN. 

h vil. .] — Accused was 

found in an opium den lying on a 
couch beside another man. Between 
them on the couch was a pipe. The 
accused had a packet of opium in his 
hands & was in the act of opening it 
up. He was convicted under sect. 4 (d) 
of Opium & Narcotic Drug Act, 1929, 
of having opium in his possession.r— 
R. V. Lee Po, [19321 2 W. W. R. 31.3 ; 

4 D. L. R. 712: 45 B. C. R. 503 ; 58 
0. 0. C. 315.— CAN. 


h viii. Distirmiished from 

offence of smoking .] — R. v. Dee Wah 
Yuen, [1932] S I). L. R. 2J4 ; j7 
O. C. C. 372.— CAN. 
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h ix. J — R. V. WoNcj 

Yip LAN & Lee Lung. [19.36] l 
W. W. R. 478 ; 2 D. L. H. 403 ; 6.') 
Can. C. C. 229 ; 50 B. C. R. 350.— CAN. 

h X, Proof of innocence.] 

— Held : on an appeal by accused from 
a conviction for unlavWiilly having 
opium in her possession, while said 
sect, throws a heavy onus on the 
accused of proving ” his innocence, 
yet It does not exclude the doctrine 
that he must be given the benefit of a 
reasonable doubt raised by the evidence 
as to his guilt ; & since, in the present 
case, the accused had advanced the 
“ proof of her defence to such a 
stage that she created such a doubt, 
she was entitled to the benefit of that 
doubt & to bo declared not guilty. — 
R. V. I>EE Fong Shke, [193313 W. W. R. 
201 ; GO O. C. C. 73 ; 47 B. C. U. 205.— 
CAN. 

h xi. .] — Under sect. 4 (1) 

of Opium & Narcotic Drug Act. 1929, 
physical possession is sufficient to 
warrant a conviction, while soot. 17 
contemplates constructive possession, 
— Morelli V. R. (1933), 58 C. C. 0. 
120; affg. (1932), 57 C. 0. C. 398.— 
CAN. 

h xii. Conviction under amended 

Act — Amendment not in nperntion.]— 
Held: the conviction was bad. — TL v. 
8oo Go.vg, [1927] 2 D. L. R. 209 ; 
[19271 1 W. W. R. 009 ; 4 7 Can. Grim. 
Caa. 275 : 38 B. C. R. 321.— CAN. 

h xiii. — — .]— Deft, was con- 

vlctod in 1928 for “ unlaw'fully having 
in his possession a dnig, to wit, opiuni. 
contrary to scot, 4 of the Oi)jiiin k 
Narcotic Drug Act. 1923.’' Said Act 
hail been amondtHl in 1925 by severing 
sub-sect, (d) of said sect. 4 into two 
sub-HCijts., but no change was made in 
the rictUHJ of the offencoH. which 
remained identical in tiioir legal efftKJt : 

& said Act as ametub'd was repealed & 
re-enacted in the same words by 
R. S. C., 1927, the short title of which 
was TIio Opium & Narcotic Drug Act : 
— Held : In view of the above & of 
sect. 8 of the Act Respecting the 
Revised Statutes of Canada, 1924, 
tliore had been no period of time since 
the Act of 1923 in which the trans- 
action upon which deft, was convicted 
did not constitute an identical offence 
against all of the statutes In question : 
&, therefore, the clerical error mode In 



Cases 257— 260 a. 
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Walkergate Press, Ltd., Same v. Bloomfield, 
Same v, Carlton (1930), 142 L. T. 408. 

257a. — Davies v, Winstanley, No. 

242b, ante, 

258- Add, Annotation : — ^Refd. Pharmaceutical 
Society Council of Great Britain v. Puller 
(1932), 96 J. P. 422. 

259a. Qualified manager of company.] — 

Davies v, Winstanlky, No. 242b, ante, 
260a. Conducted by himself — Sale of poison 
from automatic machine.] — By sect.. 3, sub- 
sect. (1), of the Poisons and Pharmacy Act, 
1908 : “ Any person who, being a duly 

registered pharmaceutical chemist or chemist 
& druggist, carries on the business of pharma- 
ceutical chemist or chemist & druggist shall. 


unless in every premises where the business 
is carried on the business is bond fide con- 
ducted by himself or some other duly 
registered pharmaceutical chemist or chemist 
& druggist, as the case may be, . . . be 
guilty of an ofienoe under sect. 15 of the 
Pharmacy Act, 1868.’* 

Deft., a duly registered chemist 3c druggist, 
sold & offered for sale {inter alia) lysol, a 
oison, from an automatic machine which 
te had placed just outside the door of his 
shop : — Held : the sale of the lysol by means 
of the automatic machine was not an offence 
under Pharmacy Act, 1868 (o. 121), s. 16, & 
Poisons 3c Pharmacy Act, 1908 (c. 66), s. 3.' 
The business carried on by means of the 
automatic machine was hand fide conducted 


the oonvlotlon hy addingr the date 
“ 1923 ” to the then existing Act was 
a mere matter of aarplusafire which 
could be disregarded. — R. v. Quong 
Wong, [1930J 1 W. W. R. 299; 2 

D. L. R. 422 ; 53 Can. C. C. 60 ; 42 

B. C. R. 241.— CAN. 

h xiv. Trial hefore police magis- 

trate — No appeal,] — it. a. Lee Sam 
( 1931), 55 Can. O. C, 74.— CAN. 

h XV, Opium dt Narcotic Drug 

Act, 1929, 8S. 4 (d), 17 — Whether con- 
strued together,] — Tom Youok v. R,, 
[1932] 1 D. L. R. 201 ; 5G Can. O. 0. 
280.— CAN. 

h xvl. .] — R. t). 

Morelli, [1932] 3 D, L. R. 611 ; 68 
Can. C. C. 120.— CAN. 

b xvii. Sale of — Afnendment of 

conviction.] — Accused was convicted 
of selling opium &; sentenced to im- 
prisonment for one year & a day & 
fined 8200. On appeal by the Crown 
that the sentence be amended in order 
to comply with sect. 14 of Opium & 
Narcotic Drug Act, the Ct. of Appeal 
added to the sentence that in default 
of payment of the fine he be im- 
prisoned until the fine bo paid, or for 
a period of three months, to commence 
to nin at the end of the term awarded : 
—mid: the Ct. of Appeal did not 
make a new conviction but only added 
to it sufficient to bring the sentence 
within the requlremcntB of the Act. — 
jRe Chow Duck Yuet (1931), 55 Can. 

C. C. 344 ; 43 B. C. R. 556.— CAN. 

h xvlii. Right of Crown to 

proceed by indictment.] — In a prosecu- 
tion under Opium & Narcotic Drug 
Act, 1929, the Crown has an option to 
proceed by summary conviction or by 
Indictment. — R. v. LapobtE (1931), 

67 C. G. C. 280.— CAN. 

h xix. flight of Crown to 

trial by jury.] — The A.-G. may require 
trial by lury, notwithstanding election 
for speedy trial, in the case of oflenoes 
under Opium & Narcotic Drug Act, 
1929 (Can.). — U, v. Vaeade (1932), 

68 O. C. O. 156.— CAN. 

b XX. — Defence that accused 

agent of purehaser.h-^n a prosecution 
for lllegalJy selling opium tbe defence 
was that a stool pigeon having obtained 
the ooi^dence of the aooused intro- 
duced a mounted poUce officer to him 
6c the accused, first at the request of 
the stool pigeon Sc afterwards at the 
request of me officer, sought for & 
got into touch with a Cminaman named 
by the stool pigeon as a man from 
whom opium could be bought, Sc that 
the accused meanly accepted money 
from the officer, turned It over to the 
real vendor Sc, in effect, acted as an 
agent for the officer in the purohaw of 
the drug. The accused was oonvioted 
Sc app^ed : — Held ; the oonvlotlon 
should be sustained. — R. o. Mah Qun 
MON, 119341 1 W. W. R. 78; 47 

B. C. R. 464.— CAN. 


h xxi. What is — “ Dross .**] — 

* Dross,*’ which is the refuse or residue 
of opium after it has been smoked, is 
opium within Opium Sc Narcotic Drug 
Act, 1929.— R. V. Chan Sam, [1933] 1 
W, W. R. 296; 59 O. C. O. 325; 46 
B. C. R. 341.— CAN. 

h xxil. Principles ofpntnishment. ] 

— R. V. Davis (1933), 81 O. O. O. 90.— 
CAN. 

h xxiii. Por non-medicinal pur’ 

poses — Aegutttai — Whether bar to charge 
of selling without permif.]— Acquittal 
on a charge of selling a narcotic drug 
for other tlian medicinal purposes, 
being a physician, is not a oar to a 
subsequent charge of seUlug the drug 
without a permit, in hia personal 
capacity. — R. v, Laporte, [1934] 1 

D. L. R. 637 ; 60 O. C. C. 372.— CAN. 

h xxiv. Ignorance of nature — 

Whether defence,}— Ignov&noe of the 
nature of a substance foimd on accused 
la no defence to proceedings under 
Opium Sc Narcotic Drug Act, 1929. 
B. 4 (d).— R. V. Aranovitoh (1938), 60 
0. 0. 0. 22.— CAN. 

h XXV. Validity of conviction.] — 

The record of a conviction on a charge 
under the Opium Sc Narcotic Drug 
Act, 1929, held bad on Its face on two 
grounds : (a) it did not show, with 
respect to accused’s election for trial 
that he did anything more than con- 
sent to be tried before Ellis, O.C.J. ; 
therefore, so far as the record was con- 
cerned Lennox, O.C.J. , was without 
jurisdiction & the proceeding before 
him Sc the conviction were null & 
void ; (5) it did not appear therefrom 
that Lennox, O.C.J.. Is a judge, &, 
if the record alone was to be looked at, 
the accused would be entitled to his 
discharge upon that oround. More- 
over the record did not show In what 
county the city of Vancouver, where 
the record stated tbe accused was 
arraigned, is, — R. v. Yong Jong, 
[1936] 2 W, W. R. 147 ; 3 D. L. B. 
60 ; 66 (^an. O. C. 62; 60 B. O. R. 
433.— CAN, 

h xxvi. When doctor may claim 

privilege.] — A doctor cannot claim 
privileges imder Opium & Narcotic 
Drug Act, 1929, s. 7, if he is liable to 
suspension for not having paid his 
annual fees to the College of Physicians 
& Sur^ons. — ^L. v. R. (1934), 62 Can. 
O. C. 308.— CAN. 


h xxvil. .] — ^A physician 

who has not paid his aimual contribu- 
tion to the College of Physicians is not 
*‘ in good standing ” Sc cannot invoke 
the benefit of Opium & Narcotic Di-ug 
Act, ss. 6 8c 7.— Lavallbb v. R., 
[19363 3 D. L. R. 570 ; 66 Can. C. 0. 
101.— CAN. 


•g. Morphine — What ammmts to — 
Tuemon o/itoct.}— R. v, Bsmu, (1934] 
f W. W. R. 47 ; 62 O. 0. 0. 168.— CAN. 
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PART X. SECT. a. 

267 i, ** Person** — Corporation.] — 
Held : (1) a limited co. is a person ’ ’ 
within sect. 3 7 of Pharmacy Act (Ir.), 
1875, Amendment Act, 1890 ; (2) a 
sale of arsenic contained in a sheep 
dip is a sale of a poison mentioned in 
Sebod. A., Port I. of Sale of Poisons 
(Ir.) Act, 1870, although it may also 
be a poison contained in a compound 
Sc prepaied or sold for the destruction 
of vermin within Sched. A., Part II. : 
(3) only one offence can be committed 
under sect. 2 of Sale of Poisons (Ir.) 
Act, 1870, in respect of one sale. — 
Wedick V. Osmond Sc Son, [1935] I. R. 
820.— IR. 

258 ill, .) — mid : a com- 

plaint, which set forth that a duly 
rerfstered chemist on a specified date 
did keep an open shop for retailing 
poisons, contrary to Pharmacy Act, 
1868 ( 0 . 121), ss. 1, 15, as amended by 
Poisons & Pnarmacy Act, 1908 (c. 55), 
s. 3 (1), & stated that aooused, ** not 
being personally present Sc bond fide 
oonduoting the sale,*’ did sell to a person 
named, by the hand of an assistant 
who was not a duly registered chemist, 
certain poisons, did not relevantly 
charge a contravention of the statutes 
libelled, in respect that the alleged 
transaction, being merely an Isolated 
sale when the registered chemist did 
not happen to be present, was not an 
offence under the statutes, & par- 
ticularly wfiis not on offence under 
1908 Act, B. 3 (1). — Linstead v, Simp- 
son, [1927] S. O. (J.) lOl.— SOOT. 

•m. Opium dt Narcotic Drugs Act — 
Jurisdiction of magistrate under .] — 
ViAU V. Otis (1927), 44 Que. K. B. 
406.— CAN. 


■n. Opium — Furnished by physician 
to addict — Onus of proof on physician, ] — 
While under Opium k. Narcotic Drug 
Act, 1923, a physician may furnish a 
“ drug ” lor self-administration to an 
addict or habitual user who is suffering 
from a diseased condition caused other- 
wise than by the excessive use of any 
** drug/’ yet, oven In euch a case, on 
accused physician must nevertheless 
bring himself within the requirements 
of sect. 6 of the Act by showing that 
the “ drug ” was required for medicinal 
purposes or was prescribed for the 
medioed treatment of a person 
under prof esslonal treatment by such 
physician. Where a diseased con- 
dition is proved, or the medioal evi- 
dence is such that the physician should 
be given the benefit of the doubt on 
the point, the question whether one of 
the other two conditions which permit 
of the furnishing of the “ orng ** 
existed is not to be decided by accept- 
ing the physician’s own judgment Sc 
evidence as condnsive, but the ct. 
must determine each case on Its own 
facte as disclosed by all tbe evidence.— 
R. V, GorpoW, (19281 2 D, L. R. 615 ; 
(19281 1 W. W. R. 678 ; 49 Con. Orim. 
Cos. 272,— CAN. 



VoL XX3CIV. 

by deft, himself within Poisons & Pharmacy 
Act, 1&08 (c. 66), s. 3 (1). — ^Phabmachutical 
S odBTT OP Great Britain v. Watkinson, 
fl931] 2 K. B. 323 ; 100 L. J. K. B. 677 ; 145 
L. T. 257 ; 96 J. P. 139 ; 47 T, L. R/ 399 ; 
76 Sol. Jo. 312 ; 29 L. G. B. 467, D. 0. 

Annotation : — Distd. PhannacoTitloal Society Ck>iinoil of 
Great Britain v. Fuller (1932), 96 J, P. 422. 

2601). Exercise of control sufficient.] — Held : 

the words bona fide conducted in Poisons 
& Pharmacy Act, 1908 (c. 65), s. 3 (1), were 
wider than the words carries on the busi- 
ness.** They meant that the business might 
be conducted by a person who did not himself 
erform every act which formed part of the 
usiness ; it was enough that he controlled 
& regulated it <& had the power, which he 
exercised, of giving orders as to how it should 
be carried on. Accordingly, it was not 


. — ^Medicine and Phatnutcy. Caaes 260a— 272a. 

sufficient to make it an offence under the 
section that one sale was not conducted by 
the chemist himself or by some other duly 
registered pharmaceutical chemist. How 
many sales must be proved was a question 
of degree & therefore of fact. — P harma- 
ceutical SocrETV Council op Great 
Britain v. Puller (1932), 96 J. P. 422 ; 48 
T. L. R. 643 ; 30 L. G. R. 468, C. A. 

272a, Use need not be condned to agri- 

culture or horticulture.] — Held : that in 
order to bring a preparation within the 
exception in Poisons & Pharmacy Act, 1908 
(c. 55), Sched., Part II., it is not necessary to 
show that the article has been exclusively 
prepared for some purpose in connection with 
agriculture or horticulture or that it cannot 
be used for any other purpose. — ^Pharma- 
ceutical Society of Great Britain v. 
Brown (1932), 48 T. L. R. 427. 


Part XI. 


PART XI. 

so. Board of Examiners — Dis- 
ciplinary powers.] — Sect, 8 of the 
Optometry Act does not gdve the 
Board or Examiners authority to 
conduct a trial in the first instance to 
ascertain whether a person is ^lilty of 
illegal practices, etc., & the words 
“ where the board is satisfied that any 
person has been found guilty In 
3 . 8 (1) point to a finding that has 
already been made by some tribunal 
other than the Board, & that it Is only 
after a person has “ been found 
guilty,’* & the Board has become 
“ satisfied of that fact,'* that notice is 
to be given under said sect. & the 
person concerned ofllered an oppor- 
tunity of being heard. — Withrow v. 
Nova Scotia Board of Optometry, 
il929] 1 D. L, R. 706 ; 60 N, S. R. 
318.— CAN. 

sq. Breach of Medical Act, R. S. O., 
1927.] — Optometry Is a method of 
treating a human ailment & therefore 


Optometry and 

See cases infra. 


an optometrist who uses the title 
“ Doctor ’* or “ Dr.** in connection with 
his occupation as optometrist, uses It 
as an occupational designation con- 
trary to Medlcjal Act, R. S. O., 1927. 
— U. tJ. Lowbie, [1932] O. R. 107 ; 4 
D. L. R. 806,-<JAN. 

sr. Breach of Optometry Act.] — Con- 
viction for supplying mechanical instru- 
ment for self -measurement & subse- 
quent supply of eye-glasses. Offence 
under Optometry Act, R. S. 0., 1927, 
proved. — K. v. Brown (1933), 60 
C. C. C. 241.— CAN. 

St. .] — ^Uiider Optometry Act, 

R. S, O., 1927, 8. 12 (a), a place of 
business must have a registered 
optometrist on the premises, & a co. 
cannot evade this by employing a 
duly qualified medical practitioner. — 
R, V. Ritholz Optical Co., Lti^., 
[193,5] 1 D. L. R. 681 ; 63 Can. C. C. 
212 ; 5 F. L. J, (Can.) 5.— CAN. 

sv, .] — There is an offence of 

supplying glasses under the Optometry 


iropody. 


Act when a person who has solicited 

orders at the door delivers the gla 

to the post oflBLce to be mailed to the 
purchaser. — R. v. Penohard, [19361 
1 D. L. R. .546 ; 10 M. P. R. 231 ; 66 
Can. O. O. 113.— CAN. 

sy. Optometry Board! — Whether exer- 
cising jvdidal functions.] — The Opto- 
metry Board established under Opto- 
metry Act, R. S. O., 1927 exercises, 
judicial & not administrative functions, 
& Is therefore liable in a proper case to 
prohibition. The power to establish 
such a body lies in the Province, since 
It does not exercise a judicial power 
of the quality contemplated In B. N. A., 
Act, s. 96.— Be ASHBY, [1934] O. R. 
421 J 3 D. L. R. 565 ; 62 C. C. C. 132.— 
CAN. 

sz. Brexich of Chiropody AH.] — The 
carrying on by a person not registered 
under Chiropody Act, 1929, & amend- 
njeuts, of the business of massaging 
feet is not a breach of that Act. — R. 
(Jones) v. Fraser, [1937] 2 W. W. R. 
684.~€AN. 
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METROPOLIS 


Part II. — Metropolitan 

6a. London Passenger Transport Board — What 
property passes to Board — Property acquired 
alter commencement of Act.] — Under London 
Passenger Transport Act, 1933 (c. 14), s. 5, 
no property, acquired after the date of the 
passing of the Act by an undertaking which 
is transferred by the Act to the London 
Passenger Transjjort Board on the appointed 
day, passes to the Board unless the acquire- 


Areas and Authorities. 

ment is justified for the maintenance of the 
undertaking until the appointed day, as 
previously, in the ordinary oourse of business 
in as efficient a condition as usual. — Choco- 
late Expbess Omkibus Co., Ltd. v, London 
Passenger Transport Board (1934), 152 
L. T. 63 ; 50 T. L. E. 490 ; 78 Sol. Jo. 518, 
C. A. 


Part III. — The London County Council. 

8. Add. Annotations : — Refd. Collins v, Whiteway, [1927J 2 K. B. 378 ; Hearts of Oak Assurance Co. v, 
A.-G., [1931] 2 Ch. 370 ; O’Connor v. Waldi'on, [1935] A. 0. 76. 


Part VII. — Officers of Metropolitan Authorities. 


29a. “ Emoluments ” — Annual allowances in 

respect of superannuation.]— Kiddie v. Port 
OF London Authority, Durrant v. Same 
(1929), 45 T. L. E. 430 ; 93 J. P. 203 ; 27 
L. O. R. 398. 

29b. Fees of town clerk acting as registra- 

tion officer.] — Held : the fees received by the 
town clerk of a metropolitan borough in 
respect of his duties as registration officer 
are “ emoluments of his office ” as town clerk 
& properly included in calculating the super- 


annuation allowance payable to him under 
Superannuation (Metropolis)- Act, 1866 (c. 3), 
s. 4. — Stoke Newington Borough Council 
V. Richards, [1930] 1 K. B. 222 ; 99 L. J. K. B. 
1; 142 L. T. 257; 46 T. L. R. 650; 27 
L. G. R. 660 ; 94 J. P. 27, D. C. 

29c. Transfer of existing officer to borough council 
— Right to remuneration for additional duties 
— London Government Act, 1899 (c. 14), 

ss. 8 (3), 30 (1).]-— Gray v. Hackney 

Borough Council (1904), 2 L. O. R. 429. 


Part XI. — Metropolitan Building Legislation. 

Note. — The London Building Acts as amended to 1928 were consolidated & re-enacted by London 

‘ Building Act, 1930, (c. clviii.). 


42a. Special buildings — General provisions of 

London Building Act applicable.] — London 
Building Act, 1930 (c. clviii), s. 227, provides 
that where a local authority or a co. has 
statutory powers for the supply of electricity 
in London, the buildings of that authority 
or co. “ used as a generating station or for 
works shall be deemed to be special build- 
ings to which the general provisions of 
Parts V., VI. & VII. of this Act & the First 
& Second Scheds. thereof do not apply.” A 
generating station, coming within sect. 227, 
having been erected according to plans 
approved by the London County Council, 
the building being a stcolframed building 
clothed with brickwork & reinforced con- 
Crete, to which sects. 58 & 59 in Part VI. of 
the Act were applicable, the district surveyor 
claimed from the builders the fees prescribed 46a. 
for a survev under Parts HI. & IV. of the 
Fifth Sched. to the Act Held : the ex- 
yrcssion ” general provisions ” in sect. 227 
imited the parts of the Act which wore 
excluded by that sect, to those which applied 
to all buildings, & sects. 68 & 69, under 


which the building was erected, were not 
general provisions relating to all buildings 
but were special provisions relating to build- 
ings constructed as therein mentioned, & 
were therefore not general provisions of 
Parts V., VI. & VII.” within sect, 227 which 
were deemed not to apply to the generating 
station, & therefore the district surveyor 
was entitled under sect. 173 (2) to the fees 
he claimed. — Lane v. Mowlem & Co., Ltd,, 
[1935] 1 K. B. 369 ; 104 L. J. K. B. 207 ; 
162 L. T. 269 ; 99 J. P. 117 ; 51 T. L. R. 
209 ; 79 Sol. Jo. 31 ; sub nom>. Mowx.em 
(John) & Co., Ltd. v. Lane, 33 L. G. R. 85, 
O. A. 

Add, Annotation : — Refd. London County 
Council tL Stilgoe (1931), 96 J. P. 149. 

Building used for purposes of railway — 

Space enclosed under arch.] — A ry. co., 
incorporated by & acting imder the provisions 
of statute, constmcted their railway by a 
viaduct formed of arches of brickwork, & 
used the viaduct & arches for the purposes of 
the railway. Afterwards, a space was en- 
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closed under an archway by building walls 
with gates at each end, & constructing two 
stories in the enclosed space. The space so 
enclosed was used by a lessee of the co. as a 
stable, &i not for the purposes of the railway. 
After the passing of Metropolitan Building 
Act, 1855 (c, 122), alterations were made in 
the enclosing walls. The district sruweyor 
having claimed fees in respect of such altera- 
tions, under sect. 49 ; — Held : the fees were 
not claimable, & the structure not liable to 
the operation of Part I. of the Act, but 
exempt, under sect. 6, as a building belonging 
to a ry. co., used for the purposes of such rail- 
way, under the provisions of an Act of 
Parliament ; since the archway itself was so 
used, &> the addition did not, of itself, con- 
stitute a building : &, this was not the case 
of an alteration of or addition to an old 
building, within sect. 9, that sect, applying 
only where the old building is itself within^ 
the operation of the Act. — Me Badger 
(1858), 8 E. & B. 728 ; 120 E. R. 271. 

81. In lieu of the paragraph following the catch- 
words substitute as follows : — 

The comrs. under Metropolitan Building 
Act, 1855 (c. 122), having incurred expense 
under sect. 73 of the Act, demanded payment 
of the owner of the structure, who refused 
to pay : — Held : the six months, within 
which a complaint was to be made, were to 
be reckoned from the demand & refusal, not 
from the incurring of the expense. 

Add, Annotation : — Apld. Ashby-de-la-Zouch 
Grdns. v. Summers, [1928] 2 K. B. 397. 

87. Add. Annotation : — FoUd. London County 
Council V. Stilgoe (1931), 95 J. P. 149. 

Co. were the occupiers of a 

building on which was a bridge certified to be 
a dangerous structure under the London 
Building Act, 1894, holding it under a sub- 
demise for twenty-one years from H., who 
held it on a ninety-nine years* lease from the 
owners in fee simple. Neither owner nor 
occupier having complied with a notice under 
sect. 6 of 1898 Act to take the bridge down 
or otherwise secure it, or with an order to 
the same effect made by a metropolitan 
police magistrate under sect. 107 of 1894 
Act, the London County CouncU acting under 
their statutory powers took down the bridge 
themselves & then forthwith brought a 
complaint to recover the expenses thereof 
from the owners in fee simple : — Held : the 
complaint was rightly dismissed, as by 
sect. 173 (1) of 1894 Act, proceedings to 
recover their expenses must proceed in the 
first instance against the owner immediately 
entitled in possession to the premises or the 
occupier. — London County Council v. 
Stilgoej, [1932] 1 K, B. 303 ; 100 L. J. K. B. 
663; 145 L. T. 287; 95 J. P. 149; 47 
T. L. R. 435 ; 29 L. C. R. 470. 

92. For 8 L. T. 369 '* read “ 89 L. T. 369.” 

98a. Height of wall for purpose of determining 
thickness — Bressummers between each storey 
— Whether one wail or series of walls.} — 
A building in London was constructed as 
follows : The front & rear exterior walls of 
the basement storey, Sc the rear exterior wall 
of the ground storey were on a different 
vertical plane from the front & rear 
exterior walls on the first, second, & third 
storeys. There was no front exterior wall 


on the groimd storey, but in lieu thereof a 
shop front. The front Sc rear exterior walls 
were, respectively, in one vertical plane 
throughout the height of the first, second. 
Sc third storeys. Between each storey there 
was a metal girder or bressummer. These 
metal girders or bressummers were sup- 
ported by metal pillai*s, those at the front 
standing at the grimnd floor level on brick 
pillars, those at the rear going down into 
foundation under the basement floor level. 
The wall or piece of wall between the first 
Sc second floors stood on one of those metal 
ghders or bressummers. If this wall or 
piece of wall were taken away, the wall or 
piece of wall between the second floor Sc the 
roof would remain in position. The same 
facts applied mutatis mutandis to the walls 
or piece of wall between the second Sc third 
floors Sc the third floor Sc roof. The walls 
on each floor depended for their strength Sc 
support upon the girders or bressummers 
upon which they were built. The walls 
from outside appeared to be each oue solid 
wall. The height of the building from the 
first floor to the top of the topmost storey 
was 38 feet. The height of the first storey 
was 14 feet, of the second 13 feet, Sc of the 
third 11 feet. On a complaint by the district 
surveyor for contravening the I^ondon Build- 
ing Act, 1894, the builders contended that 
for the purpose of determining the tliickness 
of the walls, the exterior wall of each storey 
at the front «Sc at the back was a separate wall, 
that of the first storey 14 feet, that of the 
second 13 feet, Sc that of the third 11 feet, 
respectively. The metropolitan magistrate 
upheld this contention : — Held : without 
considering the question whether the walls 
began at the ground level, the front Sc rear 
walls were each one waU from the first floor 
to the top of the topmost storey, Sc conse- 
quently their height for the purpose of 
determining the thickness of the walls was 
38 feet. — Black v. Parker (George) & 
Sons, Ltd. (1929), 142 L. T. 130. 

100. Add. Annotation : — Retd. Harper v, Haden & 
Sons, [1933] Ch. 298. 

116a. .] — London County Coun- 

cil V. Stilgoe, No. 87a, ante. 

110a. Compliance with dangerous structure notice 
by lessor — Right of entry — Duty to give notice 
to lessee.] — Defts. granted to first pltf. a 
lease of the second Sc third flooi’s of certain 
premises in London with a covenant for 
quiet enjoyment, Sc the first pltf. sub-let the 
third floor to the second pltf. During the 
currency of the lease the London County 
Council served on defts. a dangerous structure 
notice in respect of the whole building, Sc 
defts. entered on both the demised floors to 
carry out the work necessitated by the 
notice. In an action in which first pltf. 
claimed damages for breach of the covenant 
for quiet enjoyment, Sc in which second pltf. 
claimed damages for trespass, defts. pleaded 
that they were under no liability, as they 
were bound to do the work. Defts. had not 
served on pltfs., as occupiers, a notice, under 
1894 Act, s. 192, of the intention to enter 
the premises Sc do the work required : — 
Held : defts. had no right of entry without 
complying with sect. 192, Sc both pltfs. were 
entitled to damages. — Trotter v. Louth 
(1931), 47 T. L. R. 335 ; 75 Sol. Jo. 269. 
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MINES, MINERALS AND QUARRIES. 
Part I. — In General. 


12. Add. Annotations: — Aa to (1) Consd. South 
Staffordshire Mines Drainage Comrs. v. 
Elwell (1927), 91 J. P. 113, Apld. Waring v. 
Foden, Waring v. Booth Crushed Grravel Co. 
(1931), 101 L, J. Oh. 33. Reid. R. & W. Paul, 
Ltd. V. Wheat Commission, [1936] 2 All E. R. 
1243. 

26. Add. Annotations: — Aato(l)Consd. Waring 
V. Foden, Waring v. Booth Crushed Gravel Co. 
(1931), 101 L. J. Ch. 33. Aa to (2) Held. Re 
Jenkins, Jenkins v. Davies, [1931] 2 Ch. 218. 
36. Add. Annotation 43olisd. Waring v, Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

39a. Substances exceptional In use, value. Sc 
character.] — ^Waring v. Foden, Waring v. 
Booth Crushed Gravel Co., No. 661a, post. 
41. Add. Annotations: — Consd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. Refd. Warwickshire Coal 
Co. V. Coventry Corpn., [1934] Ch. 488 ; 
R. &> W, Paul, Ltd. V. Wheat Commission, 
[1936] 2 AU E. R. 1243. 

43. Add. Annotation : — Apld. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

43a. .] — Waring v. Foden, Waring v. Booth 

Crushed Gravel Co., Ltd., No. 661a, post. 
50. Add. Annotation: — Aa to (1) Consd. Waring 
V. Foden, Waring v. Booth Crushed Gravd 
Co. (1931), 101 L. J. Oh. 33. 

55a. .] — Waring v. Foden, Waring v. 

Booth Crushed Co., Ltd., No. 

661a, post. 

69a. Question ot fact.] — ^ Waring v. Foden, 


Waring v. Booth Crushed Gravel Co., 
Ltd., No. 661a, post. 

69b. Minerals ** Sc mineral substances — 
Equivalent terms.] — Waring v. Foden, 
Waring v. Booth Crushed Gravel Oo., 
Ltd., No. 651a, post. 

60. Add. Annotation : — As to (2) Refd. Waring v. 
Foden, Waring v. Booth Crushed Gravel Co. 
(1931), 101 L. J. Ch. 33. 

62. Add. Annotations: — Refd. Shingler v. Wil- 
liams Sc Sons (1933), 148 L. T. 474 ; Golden 
Horse Shoe (New), Ltd. v. Thurgood, [1933] 

. 1 K. B. 648. 

78. Add. Annotation : — ^Refd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

74a. .] — Waring v. Foden, Waring v. Booth 

Crushed Gravel Co., Ltd., No. 661a, post. 

77a. .] — Waring v. Foden, Waring v. 

Booth Crushed Gravel Co., Ltd., No. 651a, 
post. 

79. Add. Annotation : — Refd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931) , 
101 L. j. Ch, 33. 

85. Add. Annotation : — Refd. Elliott v. Bum, 
[1934] 1 K. B. 109. 

86. Add. Annotations : — Consd. Wath-upon-Dearne 

Urban District Council v. Brown & Co., 
[1936] Oh. 172. Refd. Hargreaves, Ltd., 
Executors of v. Burnley Corpn., [1936] 3 
All E. B. 959. 

92. Add. Annotation : — Refd. Hatherton v. I. B. 
Comrs., [1936] 1 All E. B. 608. 


Part II. — Property in Mines. 


Add. Annotation : — Refd. I. B. Comrs. v. 
New Sharlston Collieries Co., [1937] 1 K. B. 
583. 


Sect. 2a.— PETROLEUM. 

See Petroleum (Production) Act, 1984 (c. 36). 
140. Add. Annotation : — Refd. Port of I^ndon 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Oh. 63. 

142. Add. Annotation : — Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Oh. 63. 

160. Add. Annotation : — ^Refd. Port of London 


Authority v. Canvey Island Comrs, (1931), 
101 L. J. Ch. 63. 

173a* .] — As a general rule, where 

title is founded on adverse possession the 

of which 
But the 

extent ' of possession enjoyed may be an 
inference of fact, Sc in applying the rule to the 
case of a mineral held regard is to be had to 
the nature of the subject Sc the possession to 
which it is susc^tible. — Nageshwar Bux 
Boy V. Bengal Coal Oo. (1931), 58 L. B. 
Ind. App. 29, P. 0. 


Part III. — Amalgamation and Absorption Schemes. 

180a. .] — Observations on the meaning Anthbacitb Collieries, Ltd.^s Ap- 

of the expression “ national interest ’* in plication (1927), 43 T. L. B. 672. 

sect. 7 (2) (a) of the above Act . — Re Amalga- 


PART I. SECT, 4, SUB^CT. 1R 

uu Upper ba&ali .} — He WooDSma* 
KaT4TB. [19291 N. I. 76.— IR. 


" PART I. SECT. 5. 

•c. reefs in dose ^ . 

Two ore deposits wbioh ex fade 
conititute two iodepeadeut reels can- 
not be ocmaidered as one reef merely 
beeause tiiey are imtiznately assooiatod 
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or beoanse at times they approach so 
closely that the one cannot be worked 
vdUiont the othar.—BRopKeiAN Ookpn., 
Ltd, V. Gxobb Sc Pmxiox Goijo 
Mining Oo„ LTD., [1934) A. D. 813.— 
S. AP. 
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Part IV. — Right to work Mines and Quarries. 


263. Add* Annotation : — Refii. Glenboig Umon 
Fireclay Co. v, I. B. Oomrs. (1922), 12 Tax 
Cas. 427. 

277a. Damages tor unworkable coal & pay- 

ments tor unworked coal.] — Re Oaknbr, Bury 
v. Canner (1923), 166 L. T. Jo. 211. 

315. Add* Annotation : — Retd. A.-G. v* Leeds 
Corpn., [1929] 2 Ch. 291. 

825a. ,] — In considering whether 

it is in the national interest to grant ancillary 
rights to . facilitate the proper & efficient 
working of minerals under Mines (Working 
. Facilities Suppoit) Act, 1923 (c. 20), the 
Bailway <fe Canal Commission is entitled 
to take into account not only difficulties 
which physically obstruct the getting & 
carrying away of minerals, but also economic 


difficulties which militate against their 
effective marketing. 

The expressions ‘‘ carrying away in 
sect. 1 (2), & “ conveyance of miner^s ** in 
sect, 3 (2) (5), of the Act are to be construed 
not in a technical sense, but broadly as 
entitling the person to whom ancillary rights 
are granted under the Act to transport the 
minerals from the land where they have 
been won for sale elsewhere. 

The Bailway & Canal Commission made an 
order granting to a colliery co. the ancillary 
right under the Act to construct an aeri^ 
ropeway over the land of other persons from 
their colliery to Dover, a distance of seven 
miles, which would enable them to transport 
their minerals more cheaply & more con- 
veniently than by other means : — Held : the 


PART IV. SECT. 1. 

0 (p. 620) i. .]■ — Substantial 

compliance as nearly as olrcumstanoes 
will reasonably permit with the require- 
ments of the Mlningr Act of Ontario as 
to staking: out of mining claims is 
sufficient. Every reasonable intend- 
ment ought to be made to uphold the 
validity of a claim where there has 
been actual discovery & an honest 
attempt to comply with the directions 
of the Legislature in staking Sc describ- 
ing the location of the discovery. — He 
Dupont & Cole, [1931] 1 D. L. K. 
320 ; 06 O, L. R. 526.-~CAN. 

mmm (p. 620) I. Sufficiency oi 

tviden^ct.) — Berg v. Bosencb. [1931] 2 
W. W. R. 469 ; 3 D. L. R. 611; 
44 B. O. R. 71.-CAN. 

eee® (p. 620) 1. Not 

misleading record of claim.] — If the 
description of a mining claim as 
recorded is so erroneous as to mislead 
parties locating other claims in the 
vicinity, the error is not cured by a 
cerilflcate of work done by the first 
locator on land not Included In such 
description & covered by the subse- 
quent claims. — Colpen r. Callahan 
(1899), 30 S. C. R. 556.— CAN. 

e (p, 621) i. Effect of.] 

— A free miner’s certificate having 
expired, he did not immediately take 
out a new one as authorised by sect. 6 
of Mineral Act, R. S. B. O., 1924, but 
continued to be without one for two 
weeks, whep ho then took out a new 
one Sc thereafter continued to pos- 
sess " the required certificates ; but 
he had not availed himself of the 
Ivllege of remedying his default by 
ring out a special certificate under 
Sect. 8 of sold Act. In an adverse 
action, in which he was pltf. : — Held : 
under sect. 13 of the Act, he had 
absolutely forfeited all his rights & 
interest m any mining proi^rty then 
hold or claimed by him. — ^Tubneb v. 
Vedette Gold Mines, Ltd., [1935] 3 
W. W. R. 259 ; 4 D. L. R. 217 ; 50 
B. O. R. 202.— CAN. 

n (p. 621) 1. Power to cancel 

claim. 1—jBe Cole Sc Knowles, [1227 ) 
3 D. L. R. 950 ; 60 0. L. R. 638.— CAN. 


r (p, 621) i. Wfto may attack 

rsoctr^claim.j— The title of the holder of 
a recorded mineral claim .whose interest 
under Reg, 48 of the “ Regulations for 
the Disposal of Quartz Mimug Claims ** 
is equivalent to a lease of the minerals 
in or under the land, cannot be attacked 
by any private individual who did not 
have at the time it was granted any 
adverse right upon the ground covered 
'>y.-~-MAOPHEB & Pointer v. 

[19853 3 W. W. R. 326 ; affd** 

J 2 W. W. R, 129 ; 3 D. L. R. 

k86; (1987] 8.O. E. 865.— CAN. 


bb {p, 621) i. Variance between 

located ground <jt plan — PoBttion of 
location posts binding .] — MoCallum r. 
Central Manitoba Mines, Ltd. 
(Man.), [1928] 1 D. L. R. 119 ; [1927] 
3 W. W. R. 556.— CAN. 

tt (p. 621) I, Forfeiture — Neces- 

declaration.) — Sects. 110 Sc 114 
of Macer-mining Act. R. S. B. O., 1924, 
are not Irreconcilable Sc there is no 
conflict between them. Each one of 
these sects, has its respective applica- 
tion according to the circumstances of 
each cose. Sect. 110 imparts a statu- 
tory declaration of forfeiture in certain 
well-defined cases of breach therein 
specified ; while sect. 114 covers all 
cases of non-performance or non- 
observance. In cases of forfeiture 
specifically mentioned in sect. 110, the 
lease is ipso facto void : the necessity 
of a declaration by the Gold CJomr. 
approved by the Minister of Mines Is 
excluded, as absolute forfeiture operates 
automatically. — Morrison v. East 
Kootenay Ruby Co., Ltd., [1934] 
S. 0. R. 5 ; 1 D. L. R. 408.— CAN. 

tt (p. 621) il. Lay — Whether 

intereM in land.] — The interests of the 
grantees under the lav in question 
herein held to be assignable ; & the lay 
conferred an Interest in land. — Beaton 
V. SOHULZ, [1934] 3 W. W. R. 179; 4 
D. L. K. 488 ; 49 B. C. R. 1.— CAN. 

8d. Claims recorded through fraud cf* 
inadi>ertence. ] — Set aside.— W ekusko 
Mines, Ltd. v. May, [1927] 1 W. W. R. 
383 ; 36 Mon. L. B, 351.— CAN. 

M. Adverse claim* — Extension of time 
for action on — Minerals Act.}— He 
“ Good Friday,'* etc.. Mineral 
Claims (1896), 4 B. C. R. 496.— CAN. 

tf. Prospecting <S? mining ** — Right 
to exclude lands from by proclamation. ] — 

R. V. Noltk, [1928] App. D. 377.— 

S. AF ■ 

ak. Sale of ore, mineral, gold — 

Ontks of proof of oumership.] — Accused 
was charged with selllm ore, mineral, 
& gold, oontraiT to (Criminal Code, 
8. 424 (o) : — Held: the onus was upon 
him to prove he was the owner or agent 
for the owner of a mining olaim. — R. 
V. Fresoo, [1933] 2 D. L. R. 643 ; 
0. R. 424; 59 O. G. C. 391.— CAN. 

al. Riglfts of tribiiier — Meaning of 
premium on gold.**] — The Mining 

Act of Western Australia required the 
owner of a gold treatment plant to 
account for Sc pay to the trlbuter (i.e. 
the worker of a nalne tmder an agree- 
ment with the owner on a percentage 
basis) not less than 60 per cent, of 
** any premium received by such owner 
on the sale of the gold ootoined from 
the ore treated.” Applte. contended 
that gold oonld not be said accurately 
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to have been at a premium during the 
period in question norein since its price 
or value was not then In excess of par, 
i.e. the London price in sterling, 
English currency being then on the 
gold standard : — Held : since In 
Western Anstralia gold was during the 
period In question purchased at a price 
m terms of Australian currency which 
was more than its world price at par, 
i.e. In the then terms of sterling, It was 
appropriately described in the ver- 
nacular of commerce as being at a 
premium in the Australian market, 
although the increased payment was 
due to the depreciation of Australian 
currency rather than to the apprecia- 
tion of gold In the world market ; also 
It was the conditions of the Australian 
market that were contemplated by the 
statute In question, &, therefore, said 
Increased payments wore premiums 
within the statute. — Bcrivkn v. Great 
Boulder Proprietary Gold Mines, 
Ltd., [1931] W. A. L. R. 123 ; [1923] 
1 W. W. R. 429.— AUS. 


sm. .] — Qu, : whether the 

abandonment of the gold standard for 
English currency did not leave un- 
affected the basis for estimating the 
premium for the pumoses of Mining 
Act, 8. 152, as Including the amount 
by which the Australian currency 
obtainable for standard gold exceeds 
the equivalent In sovereigns of the 
standard gold content. — CoattNELLi v. 
Lake View & Star, Ltd. (1934), 40 
Argus L, R. 390 ; 8 A. L. J. 237.— AUS. 

sp. When claim extinguished.] — Not- 
\vlthstanding the oxistenoo of a free 
miner’s licence Sc a record of assess- 
ment work, a mineral claim ceases to 
be a valid claim if the oo. owing It 
forfeit its charter, sincio a mineral 
claim cannot exist in vacuo. — Andek- 
8BN V, Omineoa Silver Kino Mines, 
Ltd. (1935), 49 B. C. R. 34J.— CAN. 


sr. Unlawful possession of ore— Who 
may prefer charge.]— A charge of uri- 
lav^i possession of partly melted gold 
or gold ore cannot be preferred by the 
secretary of a mines proti*ctive aasocn, 
—R. V. Herman, [1936] 3 D. L. R. 79; 
O. R. 338 ; 06 Can. C. C. 129.— CAN. 


»w. ¥rm'ii<mal tuining claims — Title 
— ]^Q tilh' to fmctional mining 
claims is shown when no “ rock in 
place ” Is found.— C ariboo Gold 
QUA irrz Mining Oo. v. Ihland Moun- 
tain Mining Co., [1937] 2 D, L. R 


207.- -CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 
C. (a). 

sh. Partner ^dp as distinguished from 
Qo-oumers .) — Davies v. Sohuilli, [1928] 
4 D. L. R. 132 ; [1928] 3 W. W. R. 
158.— CAN. 
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Railway & Canal Commission had juris- 
diction to make this order. — R« Tilmanstone 
(Kent) Oolmebies, L/td., [1928] 1 K. B. 
699 ; 97 L. J. K. B. 169 ; 138 L. T. 452 ; 
44 T. L. R. 167 ; 19 Ry. & Can. Tr. Cas. 26, 
C. A. 

J nnotations : — H^fd. Re HazuKterley Ganister Co., Application 
(1931), 7f> Sol. Jo. 602 ; Glaasbrook Bros. v. Loyson, [1933] 
2 K. B. 91 ; OouBOtt Iron Oo. v. Clavering, [1935] 2 K. B. 

325b. Reasonable rent.] — Be 

HamstbeIaEV Oanister Oo., Ltd., Applica- 
tion (1931), 75 Sol. Jo. 602, 

326c. Quarry.] — A oo. quarrying granite 

wished to acquire adjoining fields ultimately 
for the purpose of quarrying the granite 
imder them & imipediately partly for the 
reason that there was a danger of fine stones 
from blasting operations doing damage on 
those fields. The co. upon approaching the 
apparent owners, were told the real owner was 
a Mrs. M., to whom they made an offer to 
l)urchase the property at £2,650. The ofi’er 
was refused, Mrs. M. naming a purchase price 
of £6,750. Subsequently, they discovered 
that she was a mere nominee for certain 
persons who had been servants or officers 
of the CO., &: these persons were joined as 
resps. It was stated by resps. that they were 
about to develop these fields by the building 
of bungalows. The co. applied under Mines 
(Working Facilities & HuppoH) Act, 1923 
(c. 20), for a compulsory purchase oMer in 
respect of these fields, but as this was beyond 
the provisions of the Act, the application was 
amended to ask for a right to work the 
minerals & such subsidiary rights as might- 
be necessary: — Held: (1) the application 
to the owners to purchase the land was, in 
the circumstances of a quarry, a sufficient 
compliance with the statutory requirement 
that application must be made to the owner 
for the right to work the minerals, as the 
working of the quarry would so destroy the 
surface that it would be useless for any other 
purpose ; (2) the offer had been unreasonably 
refused ; (3) there was a danger of the 

minerals being left permanently imworked, 
because, (a) the co. were the only people likely 
to work tliem, & (6) the owners were minded 
to build bungalows on the fields ; (4) the 

employment by the co. of a considerable 
number of men made the working of these 
minerals a matter of national interest ; 
(5) although the minerals under the fields 
would not be worked in the immediate 
future, it was reasonable for the quarry 
owners to look some years ahead & 
acquire mineral rights in adjoining fields. — 
Be West op England Road Metal Co., 
Ltd., [1936] 2 All E. R. 1607 ; 155 L. T. 478 ; 
80 Sol. Jo. 817. 

326a« Damage to railway by subsidence — Liability 
of mineowner — Construction of Mines (Work- 
ing Facilities Sc Support) Act, 1923 (c. 20), 
s. 86b (2).]— In 1893, 1895 Sc 1897 a ry. co. 
acquired the surface of three areas. In 
1889, 1873 & 1889 a mining co. was granted 
leases of the same three areas with a to 
let down the surface. In 1916 & 1920 the 
CO. surrendered their leases for the purpose 
of & as port of the consideration for the 
granting of new leases on the same terms. 
The owners of the land were the same in all 
cases. The mining co. worked certain 


minerals ilnder an area protected by Rail- 
ways Clauses Consolidation Act, 1845 (c. 20), 
s. 79a (1), contained in Mines (Working 
Facilities & Support) Act, 1923 (c. 20), s, 16, & 
as the result of such working the ry. co, 
suffered damage : — Held .* the mining co.’s 
right to let down the surface was not derived 
from a title antecedent to the acquisition by 
the ry. co. of their interest in the surface, 
within Railways Clauses Consolidation Act, 
1845 (c. 20), s. 85 b (2), contained in Mines 
(Working Facilities Sc Support) Act, 1923 
(c. 20), 8. 15, Sc they were not protected by 
that sect.. Sc, therefore, they were liable to 
contribute, under sect. 79a (1), towards the 
expenses incurred in making good the 
damage caused by such working. — ^London 
Sc North Eastern Ry. Co. v. Hardwick 
Colliery Co., [1935] Ch. 203; 104 L. J. 
Ch. 81 ; 152 L. T. 387 ; 61 T. L. R. 33 ; 78 
Sol. Jo. 767. 

327. For existing para. & citation substitute 
“ Be Tilmanstone (Kent) Collieries, Ltd., 
No. 326a, $Lnte,'' 

327a. .] — Be Hamsterley Canis- 

ter Co., I.td., Application (1931), 75 Sol. 
Jo. 602. 

327b. Jurisdiction of Railway & Canal Commission 
— Ancillary right — Diversion of highway.] 

'—The Railway Sc Canal Commission has no 
jurisdiction to make an order extinguishing 
or diverting a footpath as an ancillary right 
under Mines (Working Facilities Sc Support) 
Act, 1923 (c. 20), s. 3. The procedure to be 
followed in extinguishing or diverting public 
footpaths is laid down in Highway Act, 1935 
(c. 50), ss. 84, 85, & there is no concurrent or 
alternative procedure under the Act of 1923. 
— Hoddbsdon Urban District Council i?. 
Broxbourne Sand & Ballast Pits, Ltd., 
Hertfordshire County Council v. Brox- 
bourne Sand Sc Ballast Pits, Ltd., [1936] 
2 K. B. 19; [1936] 1 All E. R. 708; 105 

L. J. K. B. 524 ; 154 L. T. 568; 100 J. P. 

204 ; 52 T. L. R. 384 ; 80 Sol. Jo. 366 ; 34 
L. G. R. 240. 

327c, Repair of highway.] — ^Appet. 

CO. was extending the works in connection 
with a limestone quarry & had agreed with 
neighbouring owners to construct a road 
leailing to a public road. The latter road 
had recently been greatly improved by 
another quarry co. at its own expense, Sc the 
liability of repairs to the road had never been 
settled. Upon this further addition to the 
traffic on the road being suggested, the 
county council asked appet. co. to come to 
some arrangement with it as to the repair 
of the road. Upon an application for the 
grant of certain ancillary rights, appet. co. 
also asked for a declaration that the public 
road in question was a carriage road repair- 
able by the inhabitants at large, &, in the 
events which had happened, by the Derby- 
shire County Council : — Held : the Railway 
Sc Canal Commission Ot. had no jurisdiction 
to make the declaration asked . — Re Somer- 
ville (T. Ryan) & Co,’s Application, [1937] 

1 AU E. R. 507. 
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827d. Mining Industry Act, 1926 (c. 28), s. 13- 
What must be shown — National Interest In 
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it is not necessary for an 
1 in otdea? to support; his application 
_ Mining IndUBtry Act, 1926 (c. 28), 
s. i3» to amm that, in the words of Mines 
(WorTOg Facilities & Support) Act, 1923 
(o, 20), 1> there is a danger of the minerals 

being left ponntoently unworked, but it is 
sufficient to establish that it is in the national 
biterest that the application should be 
fifranted.~Be Hbnby lioweoN, Ltd., Appli- 
CATioii ow (1930), 144 L. T. 128 ; 46 T, L. R, 
5 ^ 5 . 

327e. tlnYsasonahle relusal to grant lease — 
Question ol law*] — Appcts., who were colliery 
proprietors owning mines which adioined 
those of resps., were desirous of acquiring 
rights to work resp.’s mines, which were 
then unworked. Appcts, were willing to pay 
certain rents & royalties & a dead rent, but 
refused to give a covenant to work the mines 
diligently. Reap, declined to grant a mining 
lease not containing a covenant to work 
diligently, Appcts. thereupon applied to the 
I^ilway & Canal Comrs. for the grant of a 
right to work the minerals in accordance 
with the provisions of 1923 Act & sect. 13 
of 1926 Act, 4c for the gi'ant of certain ancil- 
lary rights in accordance with sect. 13 of 
1926 Act. In theh application they alleged 
{inter alia) that reap., being the person with 
power to grant the right to work, had un- 
reasonably refused to grant it & had de- 
manded terms which having regard to the 
circumstances were unreasonable. The 
Comrs, found that the conduct of resp. had 
been unreasonable & in substance made the 
order asked for. On appeal: — Held: (1) it 
was a condition precedent to the exercise 
by the Comrs. of their jurisdiction under 
the Acts that they should first find on the 
facts that reap, was unreasonable in his 
refusal or unreasonable in his demands ; 

(2) the question of unreasonableness was a 
question of law for the decision of the Comrs. ; 

(3) an appeal from their decision therefore 
lay to the Ct. of Appeal, notwithstanding 
Railway <fc Canal Traffic Act, 1888 (c. 25), 
s. 17, which provided that “ no appeal shall 
lie from the Comrs. upon a question of fact ; 

(4) resp. was not unreasonable in requiring 
as a condition of granting a lease that appcts. 
should enter into a covenant to work the 
minerals diligently. — Glassbrook Bros., 
Lrt). V. Leyson, [1933] 2 K. B. 91 ; 102 
L. J. K. B, 698 ; 148 L. T. 439, C. A. 

Jnnoiation : — ^As <o (4) Befd. Oonsett Iron Co. v. Olavering, 
[1936] 2 K. B. 42. 

827f. Appeal from Commissioners.] — 

Glassbrook Bros., Ltd. v. Leyson, No. 
327o, ante. 

827g. What amoimts to.] — Glassbrook 

Bros., Ltd. v. Leyson, No. 327e, ante, 

827h. Meaning of impeded — Obligation to 

pay wayleave rent.] — The word “impeded’*' 
m Mining Industry Act, 1926 (c. 28), s. 13 (2), 
relates exclusively to something which im- 
pedes or obstructs the actual winning or 
carrying away of coal, & does not apply to 
financial obligations imposed by Ms lease 
upon the lessee of the coal. The words 


“ terms ” Sc “ conditions ’’ are similarly 
restricted in meaning. The Railway & 
Canal Commission has, ihorefo'e, no luris- 
diction to relieve the lessee from an obligation 
to pay a wayleave rent imposed by his lease 
in connection with the transport of liis coal. — 
Oonsett Iron Co., Ltd. r. Clavering 
Trusters, [1935] 2 K. B. 42 ; 104 L. J. K. B. 

489 ; 153 L. T. 199 ; 51 T. L. R. 379 ; 79 
Sol. Jo. 251, C. A. 

827j. Amalgamation— Validity ol 

A ttchemo lor bho partial amalgamation oi 
coal mines, submitted tor confirmation to the 
Railway & Canal Commission Ct,, provided 
for the election by the colliery proprietors 
concerned of a committee which should have 
power to make & carry into effect plans for 
the closing of coal mines or undertakings, the 
purchase of mines or undertakings, the dis- 
tiibution of quota tonnage, the central pur- 
chasing of stores 4c the co-ordination of 
marketing. From the decision of the com- 
mittee on any of these matters an apxjcal lay 
to arbitrators. The scheme did not provide 
for the fusion of two or more undertakings : — 
Reid : the scheme ought not to be confirmed 
because (i) the scheme did not comply with 
the requiiemenis of Part 1. of Mining in- 
dustry Act, 1926 (c. 28), since it did not 
provide for the amalgamation into one unit 
of two or more existing units ; (2) it did not 
comply with the requirements of Part II. 
of Coal Mines Act, 1930 (c. 34), since the ct. 
was not satisfied (a) that the scheme was in 
the national intei'est, (6) that it would result 
in lowering the cost of i)roduction or disposal 
of coal, (c) that it would not be financially 
injurious to imdcrtakings to be amalgamated 
in respect of which there was no provision for 
compulsory purchase, or (d) that the terms 
of the scheme were fair 4c equitable to all 
persons affected thereby. — Re West York- 
shire Partial Amalgamation (Coal Mines) 
Scheme (1935), 153 L. T. 167 ; 51 T. L, R. 
462 ; 79 Sol. Jo. 435. D. C. 

327k* Coal Mines Aot, 1930 (c. 34) — Quota exceeded 
— standard tonnage wrongly assessed.] — A 

district scheme made in pursuance of Coal 
Mines Act, 1930 (c. 34), provided for thexmy- 
ment of penalties by the owners of coal 
mines who i)roduced from their mines in 
any month a quantity of coal in excess of 
the standard tonnage allotted to them. The 
scheme further provided that the standard 
tonnage was. to be ascertained by taking the 
average annual output for all the mines in 
the district for the years 1923, 1924, 1925, 
1927, 4c by subdividing that output amongst 
the several mines in the district by reference 
to the output of each mine in the year 1928. 
The year 1928 had been selected for this pur- 
pose in order to comply with the reference 
in sect. 3 (2) (c), of the Act to “ some recent 
period during which no arrangements made 
by a voluntary aseocn. or otherwise were in 
force regulating the output of any sub- 
stantial number of coal mines in the district." 
In the district in question the year 1928 was 
the last year in which no such arrangements 
were in force. Pltfs. were a statutory body 


PART IV. SECT. 9. 


«d. 


The agreement which tinder reg. 13 
of (loftl Mining Industry Aot, 1936, 

J.S* 


a condiUon precedent to the ob- 
taining of an operator’s licence re- 
mains in force only during the Poriod 
that the licence In i*e»pect of which 
it is entered Into remarne In force ; & 
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a breach thcivuf after the licence has 
expired is not a ground for injunction. 
— K. (MiKisTxa OF Natural Re- 
SOURCES) V. Parkinson, [1937] 2 
W. W. R. 30.— CAN. 
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appointed to ca^ into e£Poct in their dis- 
tdot the pro visions of the Act, A In this 
action they claimed penalties from defts., 
who were owners of a coal mine in the dis- 
trict, for havum raised from their mine in 
the month of Mar. 19B1, a quantity of Coal 
in excess of the stands^ tonnage allotted 
to them. It was proved that the tonnage 
allotted to defts. had been calculated by 
reference to the output of the mines in the 
district during the year 1929, in which year 
a voluntary restriction was in force in the 
district : inasmuch as pltfs. had 

acted uUra vires their statutory powers, the 
ct. was entitled to (question their decision so 
arrived at, because it had not been made in 
accordance with the scheme. The claim for 
penalties therefore failed & the appeal must 
allowed. — Midland (Amalgamated ) Dis- 
trict (Coal Mines) Scheme, 1930, Execu- 
tive Board v . Shipley Coluebies, Ltd. 
(1933), 149 L. T. 290, O. A. 

3271. Solely occasioned by the per- 

formance of contracts.**]— Applts., who were 
colliery owners, made in 1928 a contract with 
a coal distillation co. to supply them with 
750 tons of small coal a day for fifteen years. 
The contract contained a force majeure clause 
that applts. should be under no liability if 
they failed to deliver the agreed quantity by 
reason {inter alia) of the operation of any 
scheme for the restriction of output. During 
one period of three days applts. withheld 
delivery at the request of the distillation co 
&; sold to other customers the small coal 
1,890 tons, produced during that period. 
The quarterly allowance of coal which, during 
the material period, applts. were allowed to 
produce under a scheme made under Coal 
Mines Act, 1930 (c. 34), was 92,787 tons. 
They produced an excess of 11,008 tons, in 
respect of which the Executive Board im- 
posed a penalty. The matter went before 
an arbitrator sitting in pursuance of the Act 
& he held that no part of the excess output 
of 11,008 tons was solely occasioned by or 
reasonably necessary for the performance 
of the contract. A motion by applts. to set 
aside his award was also dismissed. On 
appeal : — Held : the arbitrator came to a 
correct determination in law on the con- 
struction of Coal Mines Act, 1930 (c. 34), 
s. 4 (2) ; as to 4,108 tons, the total output 
representing the 1,890 tons of small coal, 
the arbitrator foimd facts which made it 
impossible for applts. to resist the penalty ; 
as applts. were excused in law by the force 
majeure clause from delivery of the balance 
of the excess, such delivery was not, under 
sect, 4 (2) (6), reasonably necessary for the 
performance of the contriwjt ; & the penalty 
was rightly imposed in resi^ct of the fxill 
excess produced. — ^Bedwas Navigation Col- 
liery Co. (1921), Ltd. v. South Wales Coal 
Mines Scheme Exboutivb Board (1936), 153 
L. T. 386 ; 51 T. L. B. 666, H. L. 

Dtsoratton of Quota Committee as 
to procedure.} — ^Lockwood & Elliott v . 
Midland (Coal Mines) Quota Co^outtee 
(1934), 60 T. L. B. 337. 

827n. Whether monthly proportions ds 

output fixed,] — ^L oOkwood <Sc jtoMtOTT 
Midland (Coal Mines) Quota 
(1934), 60 T. L. B. 387, 


3270 , — Whether pormJsslble----lf export 

& inland supply ^otas not exceeded*}— tJnder 
Coal Mines Act, ,1030 (c. 34), & the South 
Wales District (Coal Mines) Scheme, 1930, 
the collieries in South Wales were assigned 
certain quotas in respect of coal produdbion. 
Defts. were asstoed separate quotas lor 
export supply, inland supply iSfc flbe supply 
of coal for consumption in the working of the 
colliery or the supply of the workmen. The 
whole was called , the output (mota. One 
particular colliery was not Hmited to its own 
quota, if it could acquire the whole or part 
of the quota of another colliery. The con^ 
tention of defts. was that it could exceed its 
output quota so long as it did not exceed its 
export & inland supply quotas, they having, 
in fact, exceeded their output quota by some 
4,000 tons by reason of the fact that they 
had been able to acquire from other collieries 
more additional export &; inland quotas than 
output quotas : — Meld : there had been a 
breach of the scheme by defts,, & they were 
liable to penalties xmder sect. 60 thereof in 
respect of the excess of ou^ut. — ^Williams, 
Evans & Llbweij^yn v. Crumlin Valley 
Collieries, Ltd., [1936] 3 All E. R. 387 ; 80 
Sol. Jo. 1086. 

S27p. Increase in sectional tonnage-^Right 

to increase in standard tonnage.] — The average 
annual sectional standard tonnage of the 
Derbyshire & Nottinghamshire Section of 
the Midland (Amalgamated) District (Coal 
Mines) Scheme, 1930, a scheme formulated 
in accordance with the provisions of the 
Coal Mines Act, 1930, was increased by the 
Standard Tonnage Committee of the section 
by a net addition of 1,232,607 tons, which 
was made up of three items of 335,007 tons, 
697,600 tons, & 200,000 tons. The 336,007 
tons had been added to provide for increases 
of annual standard tonnage to non-associated 
non-special mines, that was, to non^speoial 
mines which had not been members of the 
C. C. C. A. Scheme, the voluntary scheme 
which had preceded the Statute^ Scheme : 
— Held : (1) on the construction of the 

material clause of the Midland Amalgamated 
scheme, that increase of 336,007 tone was 
to be divided so that associated non-special 
coal mines were entitled to a share thereof ; 
(2) the Standard Tonna^ Committee of the 
section was not entitled to subject the annual 
standard tonnage of an associated non- 
special coal mine to a general reduction of 
annual standard tonnage without having auy 
regard to the special circumstances of that 
coal mine, or any other non-special coal mine 
in the section ; (3) an award of an arbitrator, 
fixing the annual standard tonnage of a coal 
mine as being a certain percentage of the 
aggregate annual sectional standard tonnage, 
is fin^ ^ bindkig in the sense that It is a 
finding that untu oircumstandes change or 
warrant a change the mine is to l^ve the 
standard tonnage on the awi 
HUCK^iTALL OOLLIEBT Oo., IT0. V. 

Tonnage OoMiOTTEE Exeoutivb Board 
OE Midlakp (Amaigamaied) District (Coal 
Mines) Scheme, 1930 (1933), 148 L. T. 666 ; 
49T. L. E. 463. 

io C2) Oontd. Dormfltti, Long Sc Go. 

Dlst^ (Coal Hines) Eehew Exec^ive Board 

Co. (RMdlngB O<^erio(8>, Ltd. v. ExeontiTe Boam & 
Stan^Ard Tonimge Gommlttee of Midland (Amalgainated) 
Sobeme, 1030 (mS), 163 L. T. 47, 



327qi. Decteww of standard tonnag^e — What 

must ba eonsldared.] — N ew Huoenaxl Coi.- 
LiESBY Oo., Ltjd. V. Standard Tqnnaob 
O oidPtfiTTEK A; Exbodtivb Board of Mid- 
liAKD (Amalgamated) District (Coal 
Mines) Scheme, 1930, No. 327p, ante. 

S27n - — - Award fixing stimdard tonnage — Effect.] 
— ^New Huoknall Colliery Co., Ltd. t;. 
Standard Tonnage Committee & Execu- 
tive Board op Midland (Amalgamated) 
District (Coal Mines) Scheme, 1930, No. 
827p, ante> 

827s, On power of Executive Board 

ta recast scheme.] — R. v . Midland (Amal- 
gamated) District (Coal Mines) Scheme, 
1930 (Trustees op Executive Board), Exp . 
MaNvbrs Main Couabries, Ltd. (1935), 79 
Sol. Jo. 102 ; affd., 79 Sol. Jo. 261, C. A. 

327t. Increase of standard tonnage — Grounds 

for.] — Re Wolstanton, Ltd. (1934), 60 T. 
L. R. 413. 

827u. •-}— By the Forest of Dean Dis- 

trict (Coal Mines) Scheme, 1930, the annual 
basic tonnage of a mine was to be the mean 
of the tonnages of coal supplied during 1934 
& 1936 from that mine, provided that in any 
case where the board coiLsidered that the 
basic tonnage so calculated did not fairly 
represent the trade of the mine they might 
make such special addition or deduction as 
is fair & equitable : — Held : the words in the 
proviso lairly represent the trade of the 
mine referred to the trade in the years 1934 
1935 A: not to the trade of the mine at the 
time of the determination of the annual basic 
tonnage. — Re Forest of Dean District 
(Coal Mines) Scheme, 1930, Cannop Col- 
liery Co., Ltd. v. Executive Board, [1937] 
1 All E. R. <S2 ; 53 T. L. R. 219 ; 81 Sol. Jo. 
58. 

327v« Powers of arbitrator.] — An arbi- 

trator appointed under clause 16 (11) of the 
Midland (Amalgamated) District (Coal Mines) 
Scheme, 1930, as amended by the Order of the 
Board of Trade of Nov. 0, 1934, has juris- 
diction to award an increase in the annual 
output standard tonnage of any non-special 
mine in a sect, coming under the Scheme 
without considering the special circumstances 
of any other non-special mines in that sect. 
& without awarding a corresponding decrease 
in the annual output standard tonnage of 
any one or more of them. It is the duty of 
the Executive Board & Stand^d Tonnage 
Committee constituted under the Scheme to 
make that corresponding decrease so soon as 
the arbitrator has awarded the increase. — 
Oakes (Jambs) & <3o. (Biddings Collieries), 
Ltd. V , Executive Board & Standard 
Tonnage Committee op Midland (Amal- 
gamated) Scheme, 1930 (1936), 168 L. T. 
47 ; 61 T, L. R. 296 ; svib nom. Re Midland 
(Amalgamated) District (Coal Mines) 
Scheme, 1930, Oahbs (Jambs) & Co. (Bid- 
dings Colliery), Ltd. v. Executive Board, 
79 Sol. Jo. 216. 

827w. AwrUdnment of standard tonnage.] — 
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Consideration of the proper method of 
ascertaining the annual standard tonnage 
of a coal name or undertaking under the 
Durham District (Coal Mines) Scheme, 1930. 
— Dorman, Long & Co., Ltd. v. Durham 
District (Coal Mines) Scheme Executive 
Board (1934), 60 T. L. R. 340. 

327x. “ 7 -;— Coal mine.**] — In arbn. proceedings 
arising out of a fixation by the Executive 
Board under the scheme of a colliery co.’s 
annual standard tonnage, the arbitrator 
found {inter alia) that the co. proposed to 
work the S. Seam in one of its collieries from 
a shaft in an adjacent colliery, that the S. 
Seam was to be approached by the deepening 
of that shaft & also by a shaft in the P. Seam, 
& that both shafts were to be used for 
ventilation & working. Tie found also that 
the coal from the S. Seam could be sold by 
the co. at a higher average price in the com- 
petitive market & could be worked at a lower 
working cost tlian the coal from the other 
seams worked at the two collieries y — Held : 
( 1 ) the definitions of a coal mine in Coal 
Mines Act, 1930 (c. 34), s. 18 ( 1 ), clause 2 (d) 
of the scheme are not restricted & the words 
coal mine as used in clause 15 of the 
scheme (dealing with the Standard Tonnage 
Committee under the scheme) ought not to 
be narrowly construed ; (2) the 8 . Seam, 

under the conditions & circumstances of its 
proposed development, was a “ coal mine 
within the scheme. — Re MidIxA.nd (Amal- 
gamated) District (Oo^ Mines) Scheme, 
1930, Mitchell Main Colliery Co., Ltd. r. 
Executive Board, [1934] Ch, 712 ; 103 L. J. 
Ch. 314 ; 161 L. T. 394 ; 78 Sol. Jo. 803. 

327y. “ Output,**] — In arbn. proceedings 

under the Midland (Amalgamated) District 
(Coal Mines) Scheme, 1930, between the 
owners of a coal mine in the Midland (Amal- 
gamated) District &> the Executive Board 
constituted under the scheme the arbitrator 
stated his award in the form of a special case 
for the opinion of the ct. The question raised 
was whether, according to the true con- 
struction of “ output ” in Coal Mines Act, 
1980 (c. 34), s. 18 (1), the expression “ ton- 
nage in coal ” means tonnage in coal before 
it is picked, screened & washed, or whether 
it means tonnage in coal excluding the 
dirt picked, screened, washed or otherwise 
taken out of the coal : — Held : according to 
the true construction of the definition of 
“output’’ in sect. 18 ( 1 ) the expression 
“ tonnage in coal ” means tonnage in coal 
as it comes out of the pit in the tubs before 
any dirt is picked, screened, washed or other- 
wise taken out of the coal. — Re Midland 
(Amalgamated) District (Coal Mines) 
Scheme, 1930, Holliday (TCobebt) <fc Sons, 
Ltd. V. Executive Board (1934), 152 L. T. 
212 ; nom, Holliday (Robert) & Sons, 
Ltd. V. Midland (Amalgamated) District 
(Coal Mines) Sckeme Executive Board, 51 
T L B 81 

AmalgamaUon -Valldlty of scheme. 

West Yobksiiibb Partiai. Amalgama- 
tion (Coal Mines) Scheme, No. 327i, ante. 
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Part V. — Powers Incidental to Ownership. 


335a. .] — He Mbrchakts* Tbxtsi? ^ New 

British Iron Oo. (1894), 88 SoL Jo. 263. 

336b. JSa Thomas’s Trusts (1896), 40 

Sol. Jo. 98. 

835e. .] — He Stamford Sh Wabrinoton Earl 

Trusts (1896), 40 Sol. Jo. 771. 

873. Add., Annotation : — Refd. Hatherton I. B. 
Oomre., [1986] 1 All E. B. 608. 

396a. Power to vary lease.] — The tenant for 

life under a resettlement executed in 1884 
granted two mining leases, in 1924 & 1928, 
respectively, each for the period of 60 years. 
On a summons asking for the determination 
of the question, among others, whether he 
had power, under Settled Land Act, 1925 (c. 
18), s. 69, or otherwise, to vary the leases by 
substituting in each of them a term of 100 
years in lieu of the term of 60 years : — 
Held : he had power to vary by deed the 
terms of the leases, provided that their length 
after variation should not be more than 
100 years from the respective dates of 
execution . — He Savile Settled Estates^ 
Savile V, Savile, [1931] 2 Ch. 210 ; 100 
L. J. Ch. 274 ; 145 L. T. 17. 

Annotation : — Oonsd. Re Bruce, Brudeoell v. BrudenelL 
[19321 1 Ch. 316. 

417a. Effect of surrender dc regrant after com- 
mencement of Settled Land Act, 1026 (o. 18).] 
— A deed executed on Mar. 26, 1931, pur- 
ported, under the provisions of l^ttled Land 
Act, 1925 (c. 18), s. 59, to vary a mining 


lease, the term of which was forty years, 
expiring on Mar. 25, 1947, by extending the 
term of forty years to one of ninety-nine 
years, expiring on Mar. 26, 2006 : — Held : 

(1) as the 1931 deed merely varied the lease, 
&; did not put an end to it, the provisions of 
Settled Land Act, 1925 (c. 18), s. 47, ai " 
to the lease as varied’, & not to a new lease ; 
but in accordance with the expressed inten- 
tion of the settlement the whole of the rents 
or royalties should go to the tenant for life 
throughout the whole of the original term ; 

(2) as there was no contrary intention 
expressed in the settlement with reference to 
the extended portion of the tenn, & as the 
tenant for life was unimpeachable for waste, 
there would be capitalisation of one-fourth 
of the rents from the beginning of the 
extended portion of the term in 1947 ; 

(3) although it might be that, as between all 
persons interested in the settlement on the 
one hand, & the lessees on the other, the 
principle of estoppel would prevent any 
allegation that the deed of 1931 operated 
otherwise than as a surrender of the old 
lease, with the result that a new lease would 
have been deemed to have been created from 
1931, there was no authority for extending 
such principle of estopjjel as between the 
tenant for life Sc remaindermen so as to 
nullify the effect of sect. 69, which expressly 
gives power to vary leases without destroying 
them. — Be Bruce, Brudbnbll v , Bbude- 
NBLL, [1932] 1 Oh. 316 ; 101 L. J. Ch. 204 ; 
146 L. T. 363. 


Part VI. — Rights Incidental to Ownership. 


540a. Cost of erecting barrier — Although damage 
not yet occurred.] — The owners of a coal mine 
sued the lessees of an adjacent mine for 
damages in consequence of an encroachment 
upon, & removal of coal from, their mine ; — 
Held : as part of the damages pltfs. could 
recover the cost of erecting an artificial 
barrier to protect tbeir mine from the risk 
of fire, water, or foul gases coming through 
the encroaching galleries worked by defts. ; 
they were not boimd to wait until that risk 
actually emerged, & an artificial barrier was 
necessary, as pltfs. were entitled to work out 
the pillars of coal left by defte. in the en- 


croaching galleries. — ^A djai Coal Co. v, 
Panna Lal Ghosh (1930), 67 L. B. Ind. App. 
144, P. C. 

543a. .] — Townend v. Askbbn Coal & 

Iron Co., Ltd., No. 922a, poet, 

649. Add, Annotation : — Ae to [1) Distd. Townend 
V. Askem Coal & Iron Co,, [1984] Ch. 463. 

651. Add, Annoiaiions : — Refd. Legh v, I^egh 
(1930), 143 L. T. 151 ; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

656. Add, Annxjtaiione : — Consd. Townend v. Askem 
Coal & Iron Co., [1934] Ch. 463. Refd. Ash 
V. Dickie, [1936] 2 All E. B. 71. 


PART V. SECT. 2. SUB-SECT. 2.— 
■ B. fa). 

sk. Covenant for renewal — Whether 
court may aanction ,^ — Where It is 
proposed to grant a mining lease 
pursuant to the provtelona of Settled 
Land Act, 1908, &. its amendments, 
the ct. has no i>ower to approve, of the 
insertion in suoh lease ox a covenant 
for renewal, even although it is agreed 
in such covenant that the rental pay* 
able under the renewed lease shah be 
fixed by arbn. — McKinnok v, Qustn 
Afton OoixmRiBS, Ltd., fl920] N. Z. 
L. R. 202.-~N.Z, 


PART VI. SECT. 2, SUB-SECT. 5.— 
A. (d). 

552 I. Value of minerals at pU*s 
mouth — Less costs of severance <S? briny* 
ing to bank .) — Bartustt v. Nova 
SooTiA Stbel Oo. (1906), 1 E. L, R. 
226.— CAN. 


d 1. T- Deduction of costs of bryng* 

ing to han^.] — Bv an agreement In 
writing deft, was licensed oy a mining 
CO. to prospect, mine for & sell ore 


from a shaft, the property of the co . 
After the expiiy of the lioenoe, deft, 
continued to name until restrained by 
interlocutory injxmotlon ; — Held : on 
the construction of the document, 
deft, had not an excdusivo licence to 
wortc the mine: he had committed 
trespass, &, on the facts, the damages 
should be assessed according to the 
rule in Martin v. Porter, No. 667. — 
Moonta PaospKOTiNa Stndioate, 
Ltd. V, NmiX (1929), 3. A. S. B. 886.— 
AUS. 


Damage to future working 
.^Hhjditoh 17. Yott (1908), 
W. h. R. 53.— CAN. 


of 
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Part VII.— 

576# Add* AfinoUMon : — Refd* Arseculeratne r. 
Pepora, {1928] A, 0. 173. 

584* Add, Annakdion (1) Refcjl. Be Sand- 

well Park Colliery Co., Field v. Sandwell 
Park Colliery Co., [1929] 1 Ch. 277. 

623* Add. Annotation : — Oonsd. Re Wait, [19271 1 
Ch. 606. 

623a. Regulation of prices of coal — By Executive 
Board & Central Sale Committee-Extent of 
powers .] — Held : the Executive Board & the 


VoL XZXIV.— Blines. Casos 579-66]a. 

Contracts. 

Central Sale Committee appointed under the 
Midland (Amalgamated) District (Coal Mines) 
Scheme under the Coal Mines Act, 1930, had 
power to fix minimum prices for bunker coal 
on a f.o.b. basis, but, assmning the trade, 
industry, or other category of the consumer 
to be the same, there could only be one such 
f.o.b. price for the same type of bunker coal 
for every port in Great Britain. — ^A.-G. v, 
Wright (1932), 49 T. L. B. 6. 


Part VI I L — Absolute Dispositions. 


631. Add. Annotation : — Refd. I. B. Comrs. v. 
Kaphael, B. Comrs. v. Ezra, f 1 935] A. 0. 96. 

651a. Reservation of “ mines, minerals, & 

mineral substances — Whether sand & gravel 
included.] — (1) Primd facie the meaning of 
the word “ minerals ” both in private deeds 
&; in statutory provisions will yield to the 
expressed or implied intention of the parties. 

(2) In arriving at the construction of a 
reservation of mines & minerals in a private 
deed, regard must be had to cases relating to 
the construction of the words “ mines <fe 
minerals ” in statutory provisions. 

(3) The two main principles to be gathered 
from the authorities are : that the word 
“ minerals ” when found in a reservation out 
of a grant of land means substances, ex- 
ceptional in use, in value & in character, & 
does not mean the ordinary soil of the district 
which, if reserved, would practically swallow 
up the grant, & (4) ui deciding whether or 
not in a particular case exceptional sub- 
stances are “ minerals ” the true test is what 
the word means in the vernacular of the 


mining world, the commercial world & land- 
owners at the time of the grant & whether 
the particular substance came within that 
meaning. (5) The question whether a given 
substance is or is not a “ mineral ” within the 
meaning of the instrument in whicli it is 
mentioned is a question of fact to be decided 
according to the circumstances of the par- 
ticular case. (6) For all practical purposes 
“ minerals “ mineral substances ” are 

synonymous terms, & the latter yields to the 
expressed or implied intention of the parties 
as much as the former, & accordingly what is 
said in the authorities as to the meaning of 
the word “ minerals ” applies with equal 
force to the words “ mineral substances.*’ 
(7) A conveyance of land made in 1925 
contained a reservation of “ all mines, 
minerals, & mineral substances”: — Held: 
that the words must be construed according 
to^ their meaning in the vernacular of the 
mining world, the commercial world & land- 
owners at the time of the execution of the 
conveyance, & that, upon the evidence, the 
words did not include sand or gravel. — 


PART VII. SECT, 1. 


m i. — ^.1 — Larsen «. Mont- 
aoMBRY, [1930] 2 W. W, R. 796 ^ 8 
D. h. R. 906 ; 43 B. O. R. 89.— CAN. 


tpK Agreement to provide funds — Jn 
conkideraiion of services on claim — 
Failure to provide funds — Effeei .] — 
Turnbull v. Kdkn (B. C.), [1929] 4 
D. L. E. 201.— CAN. 


»a. Applicaiion of Mineral Act, 
R. ,8. B. O., 1924.] — An agreement 
with reapeot merely to a division of 
the proceeds of a sale of mineral 
clalnas &: to a declaration of trusteeship 
ae to such prooeods is not one to whion 
sect. 19 of Mineral Act, R. S. B. C., 
1924, applies . — Re Sikman (No. 3), 
[1930] 2 W. W. R. 411.— CAN, 


lb. .]— An agreement with 

respect merely to a division of the 
proceeds of a sale of mineral claims & 
to a declaration of trusteeship as to 
such proceeds is not one to which 
sect. 19 of Mineral Act, R. S. B. O., 
1924 (o. 167), applies. — Harris v. 
Lindbbdro, [19311 S. 0. R. 235 ; 1 
D. L. R. 945 ; vart/ing, [1980] 1 
W. W. R. 411 ; 2 D. L. R. 117 ; 42 
B. p. R. 276 ; revsg. in pari, [1929] 4 
D. L. R. 178 ; 41 B. O. R. 262.— CAN. 


•X. Sede of natural gas — Purchaser's 
knowledge of defective title,] — Deft. M, 
CO. made an agreement with pltf, co. 
under which the latter was given the 
right to drill oil weBs on said deft.'s 
leasehold with the view of honeflUng 
both cos. The agreement proviaed. 


inter alia, for the sale to pltf, of the 
natural gas. Later deft, a^eod to sell 
the tail gas to its co-deft, : — Held : 
since on the evidence it was clear that. 
(50>deft. entered into said <x)ntract with 
full knowledge of the contract between 
the M. CO. & pltf. 85 contemplated the 
possibility & proceeded upon the basis 
that the M. co. might not have title 
to what it agreed to sell it could not 
recover damages from the M. eo. 
because of the latter's inability to make 
title. — N orthwest Go., Ltd. v. Mek- 
LAND Oil Co. of Canada, Ltd., & 
Cab & Oil Productts, Ltd., [1936] 
2 W. W. R. .577 ; 4 D. L. R. 248.— CAN. 


PART VII. SECT. 2, SUB-SECT. 1. 

Sale of land siddect to gas lease — 
Where gas treated as Tilbury 

Town Gas Co. v. Maple Oitt Oil Sl 
GAs Co., Maple City Oil & Gas Co. 
V. Tilbury Town Gas Co. (1915), 
7 O. W. N. 786 ; 9 O. W. N. 301 ; 36 
O. L. R. 186.-— CAN. 


PART VII. SECT. 8, SUB-SECT. 1. 

0 i, For sate of option to purchase 

mining claims .] — Gordon v, Barlb 
(Man.) (19271 3W.W. R. 242.— CAN. 

a 1, — — Sale of assets of company — 
WheBwr mining rights included ,] — 
Majestic Mines, Ltd. v. Eoy^ 
Trust Co. (Alta.). [1929] 4 D. L. R. 
568.--CAN. 

$T. Oontract to pay for minaral detim 
on sale thereof — Claim allowed to lapse — 

191 


Measure of damages,] — ^MoGee v. 
Clarece, [1927] 1 W. W. R. 593 ; 38 
B. O. R. 156.— CAN. 


PART Vn. SECT. 3, SUB-SECT. 5. 

BV. Application of Security Frauds 
Prevention Act, 1930, s. 3 (h ).] — 
Devine v. Somerville & Somerville, 
[1931] 3 W. W. K. 264 ; 44 B. C. R. 
502.— CAN. 

PART VIII. SECT. 1. SUB-SECT, 1. 

624 iii. .]— Majestic Mines, 

Ltd. V. Royal Trubt Co., Ltd. 
(No. 2), [1930] 2 W. W. R. 488 3 

D, L. R. 1010.— CAN, 


PART Vin. SECT. 1, SUB-SECT. 2. 

660 iii. .]— Stuart v, Caloary 

& Edmonton Ry. Co. (Alta.), [1028] 
1 D. L. R. 24 : [1927] 3 W. W. R. 678 ; 
varying, [1927] 2 D. L. R. 271 ; [1927] 
1 W. W. R. 639.— CAN. 

660 Iv. .] — The words “ other 

minerals ” in a reservation or exception 
from a transfer of land arc susceptible 
of limitation or expansion according to 
the intention with which they are used. 
The exception expressed In a transfer 
of land of all coal & other minerals ” 
hold to cover all minerals, including 
petroleum & natural gas, which at the 
date of the transfer were owned by the 
transferor. — K nioht Sugar Oo., Ltd. 
V. Alberta Ry. & iRRioA'noN Co.. 

n 3 W. W. R. 86 ; ajfd„ [1936] 1 
. R. 416: 2 D. L. R, 126; 6 
F. L. J. <Oan.) 307.— CAN. 



Ctases Wlar-^SOd. Eisr&LisH iuD Empiee 

V. Fo»bn, Wasinq tL Booth | 

CaosHBD Gbavbl Oo*, [1982] 3 (2h. 

276 ; 101 h. J. Ch. 33 ; 146 L. T. 107 ; 75 ' 
Sol. Jo. 862, a A, 

654a. Conveyance & fiayment eonomreiit aots.1 — 
To a declaration on an agreement, settmg 
out tliat “ pltf. had agreed to sell, & that 
defts. had agreed to purchase of pltf. one- 
fourth share in a mining sett for ^50 ; & 
that pltf. A: deft, agreed forthwith to form a 
CO., to be registered with limited liability, 
for working the mining sett ; & that, so soon 
as the CO. should be registered with limited 


Digest SuPiT,BMBifT. 

liability, defte. would pay to pltf. the sum 
of £250 as thereinbefore stated ” i 
as a breach non-payment of £250 ,* deftsi 
pleaded ; first, that pltf, had not at the 
time of making the agreement, nor hath he 
now, any title to the said one-fourth part or 
share in the said mining sett, nor may right 
or title to convey the same. Secondly, that 
pltf. never has been at any time ready A; 
willing to convey the said one-fourth shai^ to 
deft, according to the agreement ; 

the pleas were good. — M abspbn v, Moobb & 
Day (1869), 4 H. & N. 600 ; 28 L, J. Eat. 
288 ; 157 E. R. 936. 


Part XI. 

673. Add, Annotation: — As to (2) Refd. Glenboig 
Union Fireclay Co. v. I. R. Oomra. (1922), l2 
Tax Oas. 427. 

678. Add, Annotation : — Expld. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 

679. Add, Annotation : — Generally, Refd. Olass- 
brook Bros, v, Leyson, [1933] 2 K. B, 91. 


—Leases. 

799. Add, Citation : — Affg,, S. 0. srdf nom, Forster 
V. Elvet Colubby Co., [1908] I K. B. 629, 
C. A. 

Add, Annotation : — ^Apld. Grant v, Edmond- 
son, [1931] 1 Ch. 1. 

827. Add, Annotation : — ^Apld. Simons v. Assoc 
ated Furnishers, Ltd. (1930), 47 T. L. R. 118. 


Part XII. — Licences. 

869. Add, Annotation: — As to (3) Refd. Grant v, Edmondson, [1931] 1 Ch. 1. 


PART X. 

n i, jtqj, gi^iease of petroleum 

rights^Obligations of parties vnder 
aareement ,\ — Ohubon v, Weiss (AltaJ, 
►.L. 11.24; [19273 2W.W. R. 


PART XI. SECT. 3, SUB-SECT. 1. 

»t. Chattels appuHeuarU to lease — 
What are,] — Pltf. obtained an option 
on several mining leases. The ground 
had previously been worked by one H., 
who oonstnioted a water system for 
washing the gravel, but after operating 
for a time abandoned the property, 
leaving certain chattels used in con- 
nection with the water system on the 
ground. Upon pltf. oo. commencing 
opomtions it purchased the chattels 
from H.*8 estate & used ‘them until 
It in turn abandoned the properties. 
The owners took possession & refused 
to fi^ve up the chattels, claiming that 
the water lioenoes authorising pltf. to 
use water were together with all works 
oonstnicted appurtexiaiit to the lease. 
Sc could not DC separated from the 
property : — Held : defts. had not 
satished the burden of proof which 
was upon them to show that these 
chattels were in fact to be regarded as 
part of the works which are appur* 
tenant to the leases. They were in 
fact parte of the mining maohlnery Sc 
appliances tot recovering the gold, not 
of the water system. Sc wore quite 
separate Sc dlstinot from those works, 
& not attached in any way to them or 
to the soil. — E nnw Gold Miniko Co. 
V. &KDEII80N (1^7), 39 B. O. E. 76. — 
CAN, 

sv. Lease of riaU to win oil — His- 
coverp of natural aas — IHgms afpeerHea,] 
— Applt., the owner of oil sites Sc 
grantee from Govt, of the fight to win 
oil therefrom, leased the sites Sc the 
Tight to win oU for twenty^re years 
to reaps., who agreed to pay royalties 


[1927131 
25,— CAN 


on oil won by them. In sinking woUs. 
which did not produce oil in commercial 
quantities, reaps, found natnral gas. 
They tapped the gas by pipes Sc for 
fiixyears used It for their own purposes : 
— add : applt. was not entitled to 
compensation for the gas so taken since 
(a) that right was not included in the 
right to royalties upon the oil won ; 
& (5) the lease on its true construction 
was not merely a lease for the purpose 
of winning oil. Sc applt. having no 
property in the gas, rasps, were 
entitled to reduce into possession Sc 
use It, provided they did so without 
Injury to the leased property. — U Po 
Naing V. Burma OinCo., Ltd. (1929), 
L. R. 56 Ind. App. 140 .-t^IND. 

sas. Wlwther leasee may sue for 
encroachments before demise,}— A de- 
mise of three plots of land which were 
being worked as a coal mine & ** all 
those coal-mining rights or other rights 
of Sc in the said plots of coal land 
together with ... all privileges, ad- 
vantages, appurtenances appertaining 
or belonging thereto or usualiy en- 
joyed with same,** does not enable the 
lessee to sue in respect of encroach- 
ments upon the mine prhioh occurred 
before the date of the demise. — 
SmaoHANDRA Nandy V, Bawnath 
Jugal Kirhore (1934), 62 I. L, R, 
Ind. App. 40, P. C. — IND. 


PART XI. SECT. 3, SUB-SECT. 8— B. 

(a) i. 

r i. Tribwters* agreement — 

K edidity. l—Applts. were the lessees of 
a gold mine in Western Australia. 
Reaps, were tfibuters of the min© 
under tribute agreements made with 
applts. on May 1930, Sc approved 
Sc regiatefed by the warden. Resps. 
instirated proceedings in the warden^s 
ct. in 1933, claiining in substance an 
account of sums due to them from 
applts. under the tribute agreement. 
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Applts., in their defence, contended 
that by an agicement of Mar. 18, 
1932, the parties had agreed that 
applts. should pay to resps. for the gold 
delivered by them to applts. oertatn 
sums other than those stipulated for 
by the tribute agreements, Sc on 
making such payments should be 
released & discharged from their lia- 
bility to make the payments agreed to 
be made in the tribute agreements, 
that they had made such payments & 
that the stuns were received in full 
settlement of aU claims. Resps. in 
reply maintidned that the agreement 
of Mar. 18, 1932, was Illegal « void as 
being contrary to the Mining Acts, 
1904-23, s. 162 t—Held : the Mining 
Act was Intended to protect tributers 
in respect of their own contracts. Sc to 
interfere with their liberty of contract 
in their own interests, & its terms were 
plainly obligatory. The agreement 
was invalid, both os to past « future 
payments.-^LAKB View Sc Star, Ltd. 
V. COMINELU, [1937) A, C. 653 ; {1937) 
2 AU K. R, 286 ; 106 L. J. P, O, 87 ; 
157 L. T. 123 ; 53 T. L. R. 466 ; 81 
Sol. Jo, 293, P. 0.—AU8. 


PART XI. SECT. «, SUB^SBOT. 2. 

d i. Ftn© in lieu of forfeiture ,] — A 
warden of mines having recommended 
the forfeiture of a mmeral lease on 
account of default, without reasonable 
cause, in compllanoe with the covenant 
with re^rd to the expenditure^ of 
money, the Mining Boam imposed a 
fine of 2200 in ueu of forfeiture.— 
Hull p. The Tasmajuan Mbtaie 
EXTRAonoK Co., Ltd. (1925), Taa. 
L. R. 88.— AU8. 


PART XI. SECT. 7. 

t i. , 1 — jrje MoGaaBCOR, HAST 12 

D. L. B. 688; 69 H. S. E, 281.— CAN. 
sm, Hv immssibiHti/ ofptrformanee-- 



Part XIII. — Easements apd 

907* Add, AnnoMion : — Reid* BUiott v, 

[1934] 1 K. B. 109. 

91 S* Add, Annoiaiion : — Refd. West Midlands 
Joint 3SIIectrioity Authority v. Pitt, Minister 
of Transport v, Pitt (1932), 96 J, P, 169, 

992II* Order of Railway & Canal Commission.] — 

(1) A mining co., for the proper working of its 
mines, obtained an order from the Railway 
A; Canal Commission under Mines (Working 
Facilities & Support) Act, 1923 (c. 20), 

& tlie Mining Industry Act, 1926 (c. 28), 
panting it facilities to work the coal under 
land looming its mines upon the terms & 
conditions therein stated. One of the para- 
graphs in the order was in these terms : 

“ Every dispute concerning any matter or 
thing whatsoever arising out of this Order 
shall be referred to the Commission.’* The 
owners of tlffe land brought an action for 
injury done to their property by a sub- 
sidence which took place subsequent to the 
date of the order. The co. took the pre- 
liminary objection that the action was not 
maintainable, & that the questions in dispute 
were wholly questions to be determined by 
the Commission, & not by the High Ct. : — 
Held : the Railway & Can^ Commission bad 
no jurisdiction enabling it to oust the juris- 
. diction of the High Ct., but the effect of an 
order made by that Commission, under the 
above-mentioned Acts, may be to make not 
actionable an act or acts which apart from 
the order would have been tortious &, in this 
way, to deprive a pltf. of a cause of action 
which he would otherwise liave had, or it may 
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Rights affecting Mines. 

affect the relief to which pltf. would otherwise 
have been entitled. 

(2) A mining co., for the proper working of 
its mines & having made an application to 
the Railway & Canal Commission for an 
order, under the above-mentioned Acts, 
giving it facilities to work minerals under 
adjoining land together with ancillary rights 
of working including that of letting down the 
surface on payment of compensation, com- 
mitted a trespass by working under adjoining 
property before the order was granted but 
after the application was filed. An action 
was brought by the owners of the adjoining 
land for damages for trespass for working 
the coal without an order of the Commission 
so to do : — Held : in the circumstances, the 
trespass was not wilful & pltfs. were entitled 
only to reasonable damages & not to penal 
damages, the co. being allowed all expenses 
of hewing & raising. — Townend v. Askern 
Coal & Iron Co., [1934] Ch. 403 ; 103 L. J, 
Ch. 201 ; 151 L. T. 196 ; 60 T. L. R. 200 ; 
78 Sol. Jo. 103. 

933. Add. Annotation : — Refd. I. R. Comrs. v. 
New Sharlston Collieries Co., [1937] 1 K. B. 
683. 

984. Add. Annotations: — Consd. Waiwickshire Coal 
Co. V, Coventry Corpn., [1934] Ch. 488 ; 
Wath-upon-Dearne Urban District Council 
V. Brown & Co., [1930] Ch. 172. 

940. Add. Annotations: — Consd. Warwickshire Coal 
Co. V. Coventry Corpn., [1934] Ch. 488. 
Refd. Wath-upon-Deame Urban District 
Council V. Brown & Co., [1930] Ch. 172. 


What amounts to .] — Firth v. Hal- 
I.ORAN (1926) 38 0. L. R. 261.— AUS. 


PART XII. SECT. 1, SUB-SECT. 2. 

d I. Assignment.] — Shaw v. 

Robinson (1910), 8 E, L. R. 567. — 
CAN. 


PART XII. SECT. 2, SUB-SECT. 8. 

0 «. Licence to bore for oil — Royalties 
^vable under--Wheiher recoverable .} — 
Pltf. Boufirht to recover from deits. 
under a certain deed granting oil- 
boring rights a sum reserved by the 
deed by way of rental in the following 
terms ; ** Provided further that If after 
the expiration of the said first 5 years 
as aforesaid the oo., the predecessor In 
title of present defts., shall ooininenoe 
& re^arly & punctually continue to 

g ay to the grantors, the predecessors 
i tltie of pltf., for & in respect of the 
said lands mentioned In the said 
Schedule by equal monthly payments 
at the rate of . . . then tnls gmnt or 
licence shall remain In full force Sc 
effect ** Held .* the deed amounted 
merely to a qualified grant of the rights 
conferred, depending for its continuance 
on defts. re^aily paying the rentals 
or royalties therein specified, & 
hnpUed no covenant by defts. to keep 
up such payments, which were accord- 
inidy not recoverable. — BiiOoumBin 
vThVBNAR, 119281 N. Z. h. R. 286.— 
N.Z. 


PART Xllt SECT, i, SUB-SECrr. 9,— A. 

ib. of tenant agcHnai landlord — 

Laiiidtora proprietor of underground 
worMnOs causing subsidence .} — In an 
action of damages fCr personal injures 
by a woman against a colliery 
CO., the pnnmer averred timt, while 


residing in a house belonging to 
defenders of which her son was tenant, 
she was iniurod by the fall of a ceiling, 
due to the fact that, unknown to the 
ursuer & the other residents in the 
ouso, defenders were wo^'king their 
coal seams beneath the bouse. She 
further averred that It was the duty of 
defenders, in working those seams, to 
avoid any operation which might 
render the house unsafe for any of Its 
occupants, & that. In breach of this 
duty, they had proceeded with their 
oporattons, although aware that she 
woe living in the bouse Sc that Its 
stability was being imperilled : — Held : 
although defenders were under no 
obligations to piirsuer qtifu landlords of 
the house, her averments set forth a 
relevant case of negligence towards 
her on their part qua proprietors of 
the imderground workings, which, if 
established, would entitle her to 
damages. — M'CJ ormtok v. Fifb Ooai 
Co.. [19311 S. C. 19.— SOOT. 


said land except so far as such Int-er- 
ferenc© or damage may bo unavoidably 
occasioned by the working of the 
demised mines in accordance with the 
provisions of these presents.” In 
aiis^vor to a question of law argued 
before trial .* — lidd : the mining lease 
canied ^vith it Sc conferred upon the 
Colliery Co. the right to lot down the 
surface of the land in so far os such 
letting down may be unavoidably 
m-'casionod by the working of the 
demised mines in accordance with the 
provisions of the mining lease ; & the 
Colliery Co. wus uot bound to ahstnin 
from removing any part of the coal 
in order to avoid or reduce such letting 
down ; t o this extent the rights of the 
Colliery Co. under the mining lease 
were inconsistent with the full con- 
tinuance of the natural right of imp- 

E ort, — ^W abd V. PuKHMino Laxp Co., 

iTD.,& PUKKMIBO COLUERIES, LTP., 

[1936] N. Z. L. R. 8. 9 ; C. L. 11. 94 ; 
12 N. Z. L. J. O.—N. Z. 


•ART XIII. SECT. 1, SUB-SECT. 3.— 
C. (a), 

930 i. When right to let down surface 
mplied.h—h. mining lease purported to 
onfer upon the Colliery Co, a right to 
nine, excavate & remove all coal that 
%y under the surface of the land, & 
aade reference to the removal of the 
irholo of the coal, including the ulti- 
oate remov^ of the pillars, walls, & 
anges, which in the earlier stages of 
he operation are to knpp<^ the sur- 
ooe. In addition the following cl^se 
7m included In the 
^saor shall have the fuU & absolute 
[ght subject as aforesaid to the use of 
he flurfaie of all land hereby dem^ed 
c the leasee oo. shall not interfere vrtth 
r damage the surfaco of any of the 


PART Xin. SECT 3, SUB-SECT. 2.- 
A. 

Bg. Jiiffht of entru~~<^rant of rights of 
lessee .] — On an application under the 
regulations of the Department of Lands 
& Mines for an order giving appet. a 
right of entry on the surface of a certam 
parcel of land for the purpose of drilling 
an oil well. & a right of way thereto, 
appet. having acquired title to the gas 
& petroleum rights under said land 
BeXd : under all the oircumstanoes, 
appet. should not be given an absolute 
title to the land required but merely 
the rights of a lessee, the compensation 
iKJing payable in the form of an annual 
rent. — Re Okai/TA Ohh, Ltd., (19371 
2 W. W. R. 489.— CAN. 



Cum 942^1106b. JJlirGiasH AND Bmpiee 

94f2* AM^ AnnoiaMon : — As ia i2) Ovorit War- 
wiolcsld]^ Ooal Oo. v. Ooveiitry Cort^a., [1934“ 
Oil* 438* 

948. Ad4^ Annotation : — ^Conscl. Warwickshire Coal 
Co. V, OoTentry Oorpa.» [1984] Oh. 488. 

944ii« -- — Reservation ol mines 4c minerals on 
sale of land under Land Tax Redemption Act, 
1802 (c. 116 ) — ** Proper & necessary powers 
of working,**]— 'la 1804 land in the city of 
Coventry was sold by a bishop in exercise of 
the power conferred by this Act, & in 1903 
a lease of the mines & minerals under the 
land for the term of ninety-nine years was 
granted by his successors in title. The 
question arose whether the lessees of the 
mines & minerals were entitled to work & 
get them in such a manner as to damage & 
let down the surface of the land & the 
erections thereon: — Held: the reservation 
of the mines & minerals together with all 
proper & necessary powers for opening & 
working the same, did not reserve either 
expressiy or by necessary implication the 
right to work the mines & minerals so as to 
let down the surface. As it was not known at 
the daU‘ of the Act & the conveyance, as it 
was at the present time, that the mines & 
minerals could not be worked safely & with 
commercial efficiency without letting down 
the suiface of the land, there was, in the 
absence of express words, nothing to affect 
the ordinary presumption that the land when 
conveyed was conveyed with the common 
right to support. — Warwickshire Goal Oo., 
Ltd. V. Coventry Corpn., [1934] Oh. 488; 
103 L. J. Ch. 269 ; 151 L. T. 181 ; 78 Sol. Jo. 
336, 0. A. 

Annotation : — Refd. Wath-upon-Deame Urban District 

Coimoil V, Brown Sc Oo. 11930] Ob. 172. 

946. Add, Annotation : — As (1) Consd. Warwick- 
shire Coal Co. V, Coventry Corpn., [1934] Ch. 
488. 

947. Add, Annotation : — Consd. Warwickshire Coal 
Co. V, Coventry Corpn., [1934] Ch. 488. 

964. Add. Annotation : — Consd. Warwickshire Coal 
Co. V. Coventry Corpn., [1934] Oh. 488. 

976a. Plaintiff formerly tenant — Whether 

damages for subsidence while tenant recover-* 
able.] — S., a yearly tenant of a certain farm, 
subsequently purchased the fee simple of the 
surface of the land. Tlie underlying minerals 
had been reserved to the origmal owners by 
a previous conveyance, together with the 
right to work the same, but there was a 
proviso in that conveyance giunting reason- 
able compensation to the surface owner for 
damage caused to the surface by the working 
of the minerals. This proviso constituted a 


Part XIV. — Statutory 

1104. Add, Annotation : — As to (2) Refd. Oatton 
V. AshweU & Nesbit, [1928] Oh. 484. 

1106a. Wages agreement — Decision of chairman of 
conciliation board — Whether award.] — ^By a 
Conciliation Board agreement provision was 
made for the payment of a submstence allow- 
ance to low-paid colliery workers in South 


Digest Supplement. 

covenant between the parties running with 
the land. The conveyance to S. was subject 
to this reservation of the underlying minerals, 
& 8. accordingly obtained the benefft of the 
covenant. The minerals had been worked 
for some time both before 4c after the sale 
to S., & damage had been caused to the sur- 
face thereby. In an action by S. claiming 
compensation for damage caused to the 
surface by the working of the underlying 
minerals both before & after the conveyance 
to him, it was admitted that compensation 
for damage caused after the date of the con- 
veyance was recoverable by him : — Held : 
he was not entitled in the absence of an ex- 
press assignment to recover under the covenant 
any compensation for damage which had 
accrued before the conveyance to him of 
the surface. — Snowdon v. Ecclesiastical 
CoMRS. FOR England, [1935] Ch. 181 ; 101 
L. J. Oh. 153 ; 152 L. T. 417 ; 78 Sol. Jo. 
820. 

982. Add, Annotation K. (^mirs. v. 

Kew SliarLston Coiru'ries Uo., [1937] 1 K. IL 
583. 

1007. Add, Annotaiion :—A8 to (1) Consd. War- 
wickshire Coal Co. V. Coventry Corpn., 
[1034] Ch. 488. 

1021. Add. Annotation : — to {I ) Refd. Williams- 
Ellis V. Cobb, [1935J 1 K. B. 310. 

1023. Add. Annotation ; — Refd. Williams-EUis v. 
Cobb, [1935] 1 K. B. 310. 

1054. Add, Annotation : — Refd. Bartlett v. Totten- 
ham, [1932] 1 Oh. 114. 

1065. Add, Annotation .-—Refd. Bartlett v, Totten- 
ham, [1932] 1 Oh. 114. 

1067. Add. Annotation : — Refd. Pontardawe Rural 
Council V. Moore-Cwyn, [1929] 1 Ch. 666. 

1071. Add, Annotations : — As to (2) Consd. St. 
Anne’s Well Brewery Oo. v. Roberts (1928), 
140 L. T. 1, As <0 (3) Refd. Bartlett v. 
Tottenham, [1932] 1 Ch. 114 ; Wilkins v. 
Leighton, [1932] W. N. 68. 

1077. Add, Annotation : — Refd. Conquer v. Boot 
[1928] 2 K. B. 886. 

1086. Add. Annotation : — Refd. Bartlett v, Totten- 
ham, [1932] 1 Ch. 114. 

1089. Add, Annotations : — Distd. St. Anne’s Well 
Brewery Co. v, Roberts (1928), 140 L. T, 1. 
Consd. Pontardawe Rural District Council 
V, Moore-Gwyn, [1929] 1 Ch. 666. Distd. 
Fardon v. Haroourt-Rivington (1932), 48 
T. L. R. 215 ; Wilkins v, Leighton (1932), 
76 Sol. Jo. 232. Apld* A.-G. r. Corke (1932), 
48 T. L. R. 660. Refd. GlanviUe v. Sutton 
(1927), 44 T. L. R. 98 ; G. W. Ry. v. S.S. 
Mostyn, [1928] A. C. 67 ; Bartlett v, Totten- 
ham, [1932] 1 Ch. 114. 


Regulation of Mines. 

Wales, the parties having failed to agree 
as to the amount &: conditions of payment, 
the matter came before the independent 
chairman of the board, & he gave a decision* 
The paHies failed to agree as to the inter- 
pretation of the decision, Ss representative 
workmen then brought an acMon against 



r0pi?wei3iia/ti^ omployewi for declarations, 
M) that on the true oonstoction of the 
aeoifidon the subsistence allowance ought to 
be calculated for each shift separately, & 
(6) as to the method of reckoning overtime 
for the purpose of calculating subsistence 
allowance* The judge in chambers, on the 
grounds that the wages agreement incor- 
porating the conciliation agreement amounted 
’to a submission to arbitration, &; that the 
chairman’s decisions were awards, made an 
order that the action be adjourned & that the 
awards be remitted to the chairman to deal 
with the two questions raised by the plead- 
ings. The Ot. of Appeal set aside the order 
of the judge & granted the declarations 
claimed s — Held : the chairman had decided 
both questions in favour of pltfs. & they were 
entitled to the declarations claimed — Cardiff 
OoLniBnaiBs, Ltd. v. Mhuedith (1929), 46 
T. L. R. 321, H. L. ; ajfg, S. C. nub nom* 
Charles v, Cardiff Collieries, Ltd. (1928), 
44 T. L. R. 448, O. A. 

1107. Add. Annotcdion : — As to (1) Consd. Mat- 
thews V. Amalgamated Anthracite Collieries, 
Ltd. (1935), 62 T. L. R, 23. 

1108. Add. Annotation: — As to (1) Consd. Mat- 
thews V. Amalgamated Anthracite Collieries, 
Ltd. (1036), 52 T. L. R. 23. 

1110* Add. Annotation : — Refd. Re Midland (Amal- 
gamated) District (Coal Mines) Scheme, 1930, 
Holliday (Robert) & Sons, Ltd. v. Executive 
Board (1934), 152 L. T. 212. 

1116a. Agreement for payment on large coal 
gotten — Small coal necessarily produced.] — 
Appli., a collier, was employed on terms 
embodied in a Conciliation Board Agreement 
dated Feb. 9, 1931, which provided that 
“ the mineral to be gotten is clean large coal 
only as hereinafter described,” & that his 
wages were to be paid on the weight of the 
large coal gotten by him. The ral^ of wages 
payable to him was contained in a price list. 
In the process of mining coal the collier 
had of necessity to produce a certain amount 
of small coal in the course of mining large coal. 
He contended that the ajpeement was illegal 
as being in contravention of Coal Mines 
Regulation Act, 1887 (c. 68), s. 12, which 
stated that “ where the amount of wages paid 
to any of the persons employed in a mine 
depends on the amount of mineral gotten by 
them, those persons shall be paid according to 
the actual weight gotten by them,” & he 
claimed to be paid on a contract basis which 
included payment for small coal : — Held : 
his w^es were to be calculated on a quantum 
meruit basis on the weight of both the large & 
small coal gotten by him. — ^Matthews v. 
Amalgamated Anthracite Collieries, Ltd. 
(1936), 62 T. L. R. 23 j 79 Sol. Jo. 796, H. L. 

1117. Add, Annotation : — Refd. Ee Midland (Amal- 
gamated) District (Coal Mines) Scheme, 
1930, Mitchell Main Colliery Co. v. Executive 
Board, [1934] Ch. 712. 

1117a. Validity — Failure to give notice to 

all persons entitled to appoint.] — (1) A check- 
weigher In a mine appointed by a majority, 
ascertained by baUot. of the persons employed 
in the mine, & paid according to the mineral 


Vol. XXXIV.~.Minw. OMdB llOto-UM: 

gotten, & acting as such checkwel^er, 
entitled to payment of a proportionate part 
of his wages from all persons so employed 
& paid, & it is no defence to such claim 
against any one of these persons that another 
checkweigher has been appointed, during 
the material period, by ballot, but not by a 
majority as aforesaid, to act as checkweigner 
on his behalf. 

(2) A notice convening a meeting to 
appoint a checkweigher addressed to a part 
of those entitled to appoint is bad, & the 
appointment of a person chosen by the 
subsequent meeting is invalid. — B ell v, 
Bennett, [1928] 2 K. B. 206 ; 97 L. J. K. B. 
713 ; 139 L. T. 70 ; 92 J. P. 100 ; 44 T. L. R. 
424 ; 72 Sol. Jo. 284 ; 20 L. G. R. 249, D. 0. 

1119a. Dismissal — Whether available for re-elec- 
tion.] — a checkweigher duly appointed 
under Ceal Mines Regulation Act, 1872 
(c. 76). s. IS, received a fortnight’s notice to 
quit Ills employment from the men employed 
in the mine. Before the notice expired, tlio 
men held a fresh election, at which pltf. 
(with <AherB) jjrestmted himself as a candidate', 
& was again appointed: — Held: the true 
construction of sect. 18 was to limit tlie class 
of persons from wliom the men might appoint 
a checkweigher to persons employed in the 
mine by the mirii^-owner ; pltf. ceased to 
have any employment under the mine- 
owner when he was Ihvst appointed clieck- 
weigher by the men ; ife therefore his 
second appointment was invalid.— H opktn- 
HON V. Gaunt (1885), 14 Q. B. J). 592 ; 54 
L. ,T. Q. B. 284 ; 49 J. P. 550 ; 33 W. K. 522 ; 
1 T. L. a. 345. 

Annotation: — Consd. Unsworth v. l*mse & PartnerH, Ltd., 
ll9iJ7| 2 All E. l\. 817. 

1120a. Who entitled to recover — Co-existence of 
majority & minority checkweighers.] — B ell 
V. Bennett, No. 1117a, ante. 

1123. Add. Annotation : — Refd. Hampton v. West 
Cannock Colliery Co. (1932), 96 J. P. 197. 

1124. Add. Annotation : — Consd. Hampton v. West 
Cannock Colliery Co. (1932), 96 J. P. 197. 

1126. Add. Annotation : — Refd. Hampton v. West 
Cannock Colliery Co. (1932), 96 J. P. .197. 

1126a. Act need not be unlawful.] — A 

checkweigher at a certain pit was also 
secretary of the local branch of the miners’ 
union of which the men employed at that pit 
were members. It had been the custom of 
the district to woi‘k a short shift on a 
Saturday. The colliery gave notice that a 
full shift would in future be worked at tliat 
pit on a Saturday instead of a short shift. 
The checkweigher tried to persuade the 
managers of the colliery to work only a short 
shift on Saturdays. On the Friday he 
chalked on the pavements in the neighbour- 
hood of the colliery words to the effect that 
the worlcinen at that pit had decided at a 
mass meeting not to work on Saturday unless 
a short shift should be worked. On Saturday 
a number of miners assembled at the pit in 
their pit clothes with their water bottles filled 
& day’s food. Aft-er the checkweigher had 
been told by the manager that the mine 
would work a full shift instead of a short shift. 


PART XIV. SECT. U SUB-SECT. 2.— B. 

f i , DtSuaHon tor indeUeiiMM on aooomt OoAi Oo. (1007), 41 

196 06 * 
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he we9tiK»themeni8^8^ IVa 4fciciQ «hl^ 
Ooctia lads,” & wall^ away* tiie men 
did the flame ds did not wofk da;:^ : — 

Meld : there was evidence upon which the 
justices were entitle to come to the oon- 
clufidoa that the checkweigher had interlered 
with the management of the mine contrary 
to Ooai Mines Begulatdon Act, 1$87 (c. 68), 
s. 13, & to make an inder removing from 
his p£8ce of oheckweigher. 

Per AvoBT, It Was sufficient that the 
act of the oheckweigher did in fact interfere 
with the management of the mine. It was 
not necessary that the act should be unlawful 
either as bemg in breach of some statute or 
unlawful according to the common law. — 
Hampton p. West Cannock Collibiby Co., 
I/ro., [19321 2 K. B. 293 ; 101 L. J, K. B. 
866 ; 147 L. T. 76 ; 96 J. P. 197 ; 48 T. L. B. 
387; SOL. G. B.257; 29 Cox, 0. O. 468. 

1129a. Rate applicable.] — M cCabthy v. Pen- 

HiKYBBB Navigation Colubry Co., Ltd., 
[1937] 4 All E. R. 697 ; 54 T. L. R. 187, O. A. 

1132. Add, Annotation : — Consd. Pockney t?. 

Atkinson, [1930] 1 K. B. 197. 

1133. Add. Annoiaiion : — QeneraUy^ Refd. Pockney 
e. Atkinson (1929), 46 T. L. R. 639. 

114Sa. Failure to provide safe system of 

working.] — In an action by a miner against 
his employers for damages for personal 
injury alleged to be due to the negligence of 
the employers in that they had failed to 
provide a reasonably safe system of working 
the colliery, questions were raised (i) whether 
the employers were liable at common law 
for a defective system of working negligently 
provided or permitted to be carried on by a 
servant to whom the duty of regulating the 
system of working had been delegated by the 
employers, the employers’ board of directors 
being unaware of the defect, & (ii) if they 
were liable, whether the employers were 
reheved of their liability in view of the 
prohibition contained in Coal Mines Act, 
1911 (c. 60), 8, 2 (4), against the owner of a 
mine ^king any part in the t-echnical manage- 
ment of the mine unless he is qualified to be 
a manager : — Held: (1) the employers were 
not absolved from their duty to take due care 
in the provision of a reasonably safe system 
of working by the appointment of a com- 
petent person to perform that duty. 
Although the employers might, & in some 
events were bound to, appoint some one as 
their agent in the discharge of their duty, 
the employei-s remained responsible ; (2) the 
doctrine of common employment does not 
apply where it is proved that a defective 
system of working has been provided. To 
provide a proper system of working is a 
paramount duty, &, if it is delegated by a 
master to another, the master still remains 


lial,je.--rWiMM>NS A CkYi)® Lstd. v. 

Bnqdish, {l?3t] 3 Alt ; 186 L. J. 

P. C. 117 5 167 L, T. 408 ; 6 $ T. L. B. 944; 
81 Sol. Jo. 700, H 4 L. 

1166. Add Anno^cms Lochg^y Iron & 

Coal Co. V. M*Mullan, [1984] A. 0. 1 ;; Wilsons & 
ayde Coal Oo. P. English^ [1937] 3 AllE. B. 628. 

1168. Add. Annotaiione Budd" Elder 

Dempster dc Co., [1933] 1 K. B. 666 \ Loch- 
gelly Iron & Coal Co. v. M^Mullan, [1934] 
A. C. 1. 

1170. Add. Annotations : — As to (2) Consd. Budd 
V. Elder Dempster A Co,, [1933] 1 K. B. 666. 
As to (3) Consd. Lochgelly Irpn & Coal Oo. v. 
M'MuUan, [1934] A. 0. I. 

1173. Add. Annotations : — Consd. Budd v. Elder 
Dempster & Co., [1933] 1 K. B. 666 ; Wheeler 
V. New Merton Board Mills, Ltd. (1983), 148 
L. T. 549 ; Lochgelly Iron A Coal Oo. v. 
M‘Mullan, [1984] A. O. 1. Refd. Wheeler v. 
New Merton Board Mills, Ltd., [1933] 2 
K. B. 669. 

1173a. Liability of manager — Provision of refuge 
holes — ^Proceedings without consent.]— A 

manager was charged with omitting to 
provide refuge holes of the character required 
by Coal Mines Act, 1911 (c. 60), s. 44. The 
actual duty of providing them fell on others, 
but under sect. 75 the manager also was 
personally liable. By the same sect, he 
escaped responsibility if he proved that he 
had taken all reasonable means of enforcing 
(inter alia) the provisions of sect. 44, This 
appit. failed to prove : — Held : the omission 
to provide such holes was not an offence 
committed personally by the manager within 
sect. 102 (6) of the Act, A consequently the 
justices had no jurisdiction to entertain a 
prosecution by the resp., who was not an 
inspector nor acting with the consent in 
writing of the Secretary of State. — Davies 
V . May, [1937] 2 K. B. 260 ; [1937] 2 All E. R. 
582 ; 106 L. J. K. B. 626 ; 167 L. T. 143 ; 
101 J. P. 250 ; 63 T. L. R. 656 ; 81 Sol. Jo. 
629 ; 35 L. G. R. 237. 

1173b. Avoidance of breach of duty not practicable.] 

— Keep., whilst employed underground in 
appit. co.’s colliery, sustained serious injuries 
to his right hand, when it was caught in 
certain machinery. In an action for damages 
based upon a breach by appit. co. of its duty 
under (S>al Mines Act, 1911 (c. 60), s. 66, to 
keep securely fenced dangerous parts of the 
machinery used in or about the mine, appit. 
CO. contended that, as the cover which 
fenced the machinery in question had neces- 
sarily to be removed for a short time to enable 
the co.’s engineer to inspect the machinery 
when it was being tested after repair, & as 
absolute compliance with sect. 65 was there- 
fore impossihle, appit, co. was protected by 


PART XIV. SECT. 1, flUB«^SE0T. C.— A. 

ip. Stahttorv defence — Ntdurt of .) — 
Ob^rratlc^ on natme of the 
statutory defeuoe obu^teut to mine- 
owners under Coal Aunes Act, 1011 
(o. 50), 8. 102 (8)* — e. WmaoKS 
& Cltub Coax. Oo., Haqobbty «. 
WXIBONS Sc OThOE OOSJ* OO., £19281 
S. C. 121.— SOOT. 

sr. Safety of ' appamtixs — Onm of 


of apparatus provided br defdiddrs, it 
was for them to sbow tbot 4^ reason- 


able stops had been taken to 
the appi^tus ia a safe condition ; they 
had ifimed to discharge this onus ; A 
accordingly, a failure to comply ^th 
R(«. 124 (a) of the General Bm. 
had been established ; (2) even if ^e 
d^ to comply with Reg. 124 lay, 
not upon the defenders themselves as 
owzmrs, bht on^ on their responsible 
servants, defenders were nevertheleim 
liable for their servants* failure, unless 
they could bring themBclvea within 
the protection of sect. 102 (8) of Coal 
Mines Art, 10il,~by showi^ that it 
was not^ reasmAbly pracUoable to 
prevent the breach of regulatioii.— 


CRAjrt^ V. Raxed (Wxllxam) Sc Oo., 
[19353 a. 0. T15.— SOOTV 

•t* JMMHtp of (wner-^ Pro PieUm of 
adeguate working spoM.3-rrHeg. 123 (c) 
of the Geneml^Segs. Tor Cow 
Mines, ^ 1911, which requSrt that 
adeouaie working space, tree from 
danger, sbaU be provioea for all 
apparatus worked by any person, 
imposes an absolute stabti*^ 
on mine ownexs to see thrt the workixf 
spaoe providrtl is adequrt^ 8c Safe. & 

^ duty cannot be^ 

Bai 36( e. Fiwb Coax. Co.* £1 S. 0. 
681.-HKJOT. 
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102 (S) Of Act of 1911 %^BeU ; as 
it WSM not, tha circumstances, reasonably 
practicable to avoid or to prevent the breach 
of statutory duty, applt* oo. was protected 
by Coal Mines Act, 1911 (c* 60), s. 102 (8),— 
ColtoSbs Ieoj^ Co„ Ltd. v. 8harp, [1937] 
B mm. n. 593 ; lOO L. J. P. C. 142 ; 167 
h. T. 394 ; 63 T. L. R. 978, H, L. 

1180. Add. Anrwtation ReW. Wilsons & Clyde 
Coal Oo. V. English, [1937] 3 All E. R. 028. 

(d) Fencing (p, 743). 

118^. Fencing machinery — ^Machinery exposed & 
dangerous — Coal Mines Act, 1911 (c. 50), 
s. 56.]— Wing v. Soar (1920), 54 T. L. R. 
44, n., B. 0. 

1184b. — .] — Reaps., as owners of a 

mine, & the agent <fc manager thereof, were 
charged with unlawfully contravening the 
Coal Mines Act, 1911 (c. 60), s. 55, in that all 
exposed &> dangerous parts of machinery 
used in or about the mine, to wit, the return 
end of a belt conveyor, were not kept securely 
fenced. The bottom portion of the belt was 
4 inB. from the floor, & the distance between 
the top & bottom portion of the belt was 3 ft. 
The rollers of tlie belt conveyor were encased 
in a cab or cage, which purported to shield 
them in such a manner as to prevent their 
being an object of danger to those employed 
in & about the belt conveyor. At each side 
of the cab or cage was a D-shaped aperture, 
which would enable the human arm to be 
put thi'ough for the purpose of oiling the 
rollers, when necessary. In front of the 
rollers, & between the top & bottom parts of 
the belt, the^’e was no fencing. On Oct. 19, 
1936, at a time when the belt conveyor had 
stopped, a fitter employed in connection 
therewith got on to the bott(jm portion of the 
belt commenced to crawl along it on his 
hands & knees towards the return end & 
towards the rollers, apparently attempting to 
discover the cause of the stoppage. The 
belt, which was driven by an engine, &> con- 
trolled by an operator some 50 yds. away, 
commenced to move. A shout was heard, 
the belt was stopped, & the fitter was fovind 
dead, with his head & arm fast between the 
top rollers of the bottom set at the return 
end. The information was dismissed on the 
grounds that the fitter, when he met with the 
accident, was acting in a wrong & extra- 
ordinary manner, & that, if he wished to get 
at the rollers, he could &; should have got at 
them through the D-sliaped apertures, & 
that the machinery in question was un- 
doubtedly dangerous, but was not exposed 
within sect. 55 of the Act of 1911 : — Held: 
(1) it was wrong to assume that no offence 
was committed because the workman could 


have got at the rollers in some other 
because the Act of 1911 was design^ iq 
protect not only the careful workman^ but 
also the person who, through carelessness or 
forgetfulness, got near to machinery ; (2) the 
machinery was exposed as well as dangerous 
within the meaning of sect. 65 of the Act of 
1911. — Oabey v. Ocean Coal Co., Ltd,, 
Carey v. Richards, Carey v. Rees, [1937] 
4A11E. R. 219; 167L.T.516; 101 J. P.671; 
64 T. L. R. 40, D. C. 

1188. Add. Annotation : — Held. Edwards v. (iwa- 
uncaegurwen Colliery Co., James v. Same, 
Jenkins v. Same (1926), 96 L, J. K. B. 337. 

1189a. Failure to support roof — Amounts to negU* 
genoe within Workmen’s Ck>mpensation Act, 
1925 ( 0 . 84), s. 29.] — The pursuer in an action 
under the common law of Scotland claimed 
damages for the death of his son, a miner 
lately in the employment of the applts. 
The pursuer averred that, in breach of Coal 
Mines Act, 3911 (c. 50), s. 49, which provides 
that the roof of every working place shall be 
made secure & that a person shall not (with 
an immaterial exception) work in any working 
place which is not so made secure, his son 
was ordered or permitted to work in a work- 
ing place where the roof had not been made 
secure, & that, while he was there at work, 
part of the roof fell & killed him ; — Held : 
these averments disclosed a case of “ personal 
negligence of the employers ** within Work- 
men’s Compensation Act, 1925 (c. 84), 
s. 29 (1), & the action was competent. — 
Lochgelly Iron & Coal Co., Ltd. v. 
M‘Muijlan, [1934] A. C. 1 ; 102 L. J. P. C. 
123 ; 149 L. T. 526 ; 49 T. L. R. 666 ; 77 
Sol. Jo. 639 ; 26 B. W. 0. C. 463, H. L. 

AnnotaUom : — Knott v. London County Council, 
[1934] 1 K. B. 126 ; Wheeler e. New Morton Board Milla, 
Ltd^ [1933] 2 K. B. 669 ; Hannaford v. May, J1936) 2 
K. D. 385 : ‘Flower v, Ebbw Vale Steel, Iron Sc Coal Co., 
[1936] A. O. 206 ; WilHons & Clyde Coal Co. v, English, 
[1987] 3 All E. R. 628. 

1190. Add. Annotation : — As to (1) Reid. R. v. 
Minister of Health, Hx p. Yaffe, [1930] 2 
K. B. 98. 

1192. For ‘‘ read “Prohibiting 

order by Secretary of State — Application of 
order. “3 

I 1109. Add. Annotation : — Consd. Hampton v. Wes* 
Cannock CoUiery Co. (1932), 90 J. P. 197. 

1212a. Failure to keep register — Who may pro- 
secute.] — The manager of a mine caused a 
register to bo kept there purporting to be the 
register to be kept under Coal Mines Regula- 
tion Act, 1908 (c. 67), s. 2 (1), & by the cus- 
tom of the mine an official of the mine known 
as “ the banksman ” was appointed to keep 
the register & to make the necessary entries 


FART XIV. SECT. 1, S0B*SECT, 9.— 

B. (d). 

•V. Coal Mines AtU 1911. s, 66 — 
Meaning of dangmmJo foachinery .} — 
Rsid the duestion whether » pait of 
the laaofaine^ In a mine was ** danger* 
pus ** within Coal Mines Act, 1911, was 
always one of degree, ft sect. 66 did 
not apply to maohinery wMoh, in 
norma] conditions Sc oircumstanoes, was 
not a source of d^uiger, & which became 
dangerous only in um extramdlnary & 
exceptional dreumstanoes of a general 
hvos^djown. — TotmoK jt. 


PART XIV. SECT. 1, SUB-SECT. 9*— 

B. (i). 

Duty to insped every part of 
mine in which toork is carried on .] — 
BeJd : a disused out through was part 
of a mine. In respect of which inspection 
was necessary. — Exp. Dbllaoa^(1927), 
27S.R.N.S.W,64 ; 44N.8.W.W.N. 
39.— AUS. 

FART XIV. SECT. 1, SUB-SECT. 10. 

•t* Penal Ac * — Where no penalty 
iwi^oscdk—Oonsb^iott.] — Held : aopn* 
l^yentton of the amendment to Beo^4 
of Goal Mines Regulatfons Act, pro- 
hibiting the emdoyment of Chiimmem 
was not made an offence under the Act 

197 


for which any penalty Is Imposed, & 
the penal Act should not bo extended 
beyond the reasonable construction 
which the words used would bear.— 
R. V, Little (1898), 6 B. O. R. 78; 
1 M. M. Cas. 220.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 4. 

t u Mining Act of OfUario, 

B. S. O., 1914 (c. 32), a. 164.)— Doylb 
- Polby-D'Bbien, Lti>. (1916), 7 
W. N. 780 ; 8 O. W. N. 362 ; S4 


O. L. R. 42.- 


-CAN. 

— Hull v. 


Seneca 


JjTD. 

8 O. W, N. 301 ; 33 O. L. R. 567 ; 24 
D. h. R* 954.— CAN. 



Cases 1218a^l288. English and Empire Digest Supplement. 


therein. In the register there were in respect 
of a certain date no entries giving particulars 
of the cause or causes of certain workmen 
being below ground on that date for more 
than the time fixed ; Aj an offence was thus 
committed against that sub*-sect. which could 
be prosecuted before a ct. of summary juris- 
diction \—Held : that offence was an offence 
“ committed personally ** by the manager 
of the mine within Goal Mines Act, 1911 j 


(c. 60), s. 102 (6) ; & consequently that sub- 
sect, did not prevent a prosecution from being 
instituted a^inst the manager for that offence 
by a miner’s agent who was neither an in- 
spector nor acflng with the consent of the 
Secretary of State.— -H annaforp v. May, 
[1935] 2 K. B. 385 : 104 L. J. K. B. 606 ; 
15.3 L.T. 880; 99J.k267; 51T.L.R.48S 
SSL. O. R. 297, D. O. 

Armotation : — Dlstd. Pavles v. May, fl937J 2 K. B. 260 


Part XV. — Quarries. 

1228. Add. Annotation : — Retd. OoleshiU c. Manchester Oorpn., [1928] 1 K. B. 776. 



VoL ZZZV. Cases 1— 188a. 

MISREPRESENTATION AND FRAUD. 


Part I. — Representations Generally, 


I. Add* Annotations : — As to {1) &; (2) Consd. 
Sullivan v* Constable (1932), 48 T. L. B. 
267. As to (3) Refd. Hall v, Brooklands 
Auto-Racing Club (1982), 48 T. L. B. 646. 

II. Add, Annotations: — As to (1) Reid. De 
Tchihatohef v, Salemi Coupling, Ltd., [1932] 
1 Ch. 330; Provident Accident & White 
(Jross Insurance Co. v* Dahne & White, 
[1937] 2 All B. R. 265. 

12. Add, Annotations: — Refd. Re Wait, [1927] 

1 Ch. 606 ; Provident Accident & White 


t-ross Insurance Co. v, Dahne White, 
[1937] 2 All E. R. 255. 

16. Add, Annotation : — Generally^ Refd. R. v, 
Kylsant (Lord), [1932] 1 K. B. 442. 

24. Add, Annotations : — As to (1) Consd. With ik 
O’Flanagan, 1 1936] Ch. 575. Refd. Public Trus- 
tee V, LancasUir Duchy, [1927] 1 R. B. 516. 

60. Add, Annotation : — Consd. Re Leighton’s 
Conveyance, Re Land Registration Act, 
1925, [1936] 1 All E. R. 667. 

62. Add, Annotation : — Refd. Blay v, Pollard & 
Morris, [1930] 1 K. B. 628. 


Part II. --How Representations may be Made. 

79. Add, Annotations: — ^Refd. Jameson v. Kin- K, B. 113 ; Otto v, Bolton & Norris, [1936] 

mell Bay Land Co. (1931), 47 T. L. R. 410 ; 1 All E. R. 900. 

Miller v. Cannon Hill Estates, Ltd., [1931] 2 


Part III. — What Constitutes Misrepresentation 


109. Add, Annotation: — A.s to (2) Consd. With v, 
O’Flanagan, [1936] Ch. 575. 

118. Add, Annotations : — Apld. Hands v, Simpson 
Pawcett (1928), 44 T. L. R. 295. Refd. Bell 
V, Lever Bros., Ltd. (1931), 140 L. T. 268. 

118. Add, Annotation : — Refd. Lever Bros., Ltd. 
V, Bell (1930), 47 T. L. R. 47. 

119. Add, Annotations : — As to (2) Refd. Collins t;. 
Associated Greyhoimds Racecourses (1929), 
141 L, T. 629, Generally y Refd. R. v, Kylsant 
(Lord), [1932] 1 K. B, 442. 

138a. .] — The L. Co., who held more than 

99 per cent, of the share capital of the N. 
Co., agr^d with one B. that he should be in 
the service of the L. Co. for a term of years, 
during which he should act as chairman of 
the board of directors of the N. Co. at a 


salary of £8,000 a year. They made a similar 
agreement with one S. that he should be 
vice-chairman of the board at a salary of 
£6,000 a year. While acting as chairman & 
vice-chairman respectively, B. & S. entered 
on their own account into secret speculations 
in cocoa, a commodity in which the N. Co. 
dealt, of such a character as, on the finding of 
the jury in answer to a specific question, 
would have justified the L. Co. in terminating 
their a^eements of service & the N. Co. in 
dismissing them from their offices of chair- 
man & vice-chairman. Subsequentlv the N. 
Co. became amalgamated with another co- 
de it became necessary to cancel the appoint- 
ments of B. & S. as chairman & vice-chairman. 
Being unaware of the aforesaid breaches of 
duty by B. & S., the L. Co. agreed to pay 
to B. £30,000 & to S, £20,000 as compensa- 


PART 1. SECT. 2, SUB-SECT. 8. 

19 i. Distinguished from representa- 
tion .} — A collateral promise to do some 
act, thouffh It may effectively induce 
the promisee to enter Into a contract, 
is not, properly, speakj^, a repre- 
sentation at all. — Lala HmA Lal v, 
MxmsHi Jaoatpati Sahai (1928), 
I. L. R. 8 Pat. 2.— IND. 


PART I. BfiOT. 4. 

32 II. — .j — Since the law Is 

presumed to be equally within the 
knowledge of both parties to a oootraot, 
a misrepresentation of law does not 
“ render a contract voidable by the party 
misled thereby, unless there are special 
ctroumstanoes. — Rcrt® v, Pam, 1 1928 1 
8 D. L. E.295 ; [1928] 2 W, W.R. 123; 
22 Sask, h, R. 5U.-~CAN. 

82 l!i. — .] — A false repre- 

sentation as to a point of law wlU not 
an action for dama3 «B,-~ 
EavaIoeb V :^WH 1T, [1928] 4 D. t. 
907; ri928jTw. W. R. 267.— €AN. 


PART I. SECT. 6. 

68 I. Effect — Contents miadescribed — 
To one unhjble to read.)— J. R. Watkins 
O o. 1 ?, Minkhj, [1928] 3 D. L. R, 557 ; 
[1928] S. C. R. 414.— UAN. 

68 ii. Printed contract — Where 

misleading ,] — International Trans- 
portation AssooN. Incorporated v. 
Capital Storaos Oo., [1928] 4 

D. L. R. 480.— CAN. 


PART I. SECT. 7. 

g I, J — ^LAMB V, WAinEBS, 

[1926] App. D. 368.— S. AF. 


g 11, ,] — ^0 honest expression 

of value, even if erroneous, is not a 
misrepresentation of fact ; but a state- 
ment of value which is known to the 
representor not to be the true value 
dannot be deemed the oxproeslon of an 
honest opinion.— B brob y. Grew, 
[1928] 1 Sf L, R, 361 ; 23 Alta. L. R. 
m ” [198#) S W. W. 811.— CAM. 


1 


PART 111. SECT. 2. SUB-SECT. 2.— 
A. (a). 


123 i. Whether amounting to misrepre- 
sentation.]— Where although repre- 
sentations, inducing the making of a 
contract, are true so far as they go, 
they do not cover the whole truth, 
the non-disclosure, whether fraudulent 
or innocent, may, according to cir- 
cumstances, so relate to the essence 
of the contract as to entitle the repre- 
sontee to rescission. — Canadian F arm 
Implement Co., Ltd. v. A^bkta 
Foundry & Machine Oo.. Ltd. (Alta.), 
[1927] 2 D. L. R. 871; [1927] 1 

t*r w t09.fi — DAN. 


» 128 ii. .1-—FRIOHT V, SOHEOK 

(1863), 10 Gr. 254. — CAN. 


PART III. SECT. 2. SUB-SECT. 2.— 
A. (b). 

m f, FiduoUirv retationship ,] — 

PiOKFORD 0, Thompson (1992), 40 
N. S. R. 632. CAN. 



Hum kiSB Sl3fi*iKii! Diozsr StffirasKiiMf , 


tmi to tooatoting thaii? ^arvloe# ; .B. Aj S. 
ftgtoi to ik!ce|>t fchew tmmBf A? ttwy w#fe duly 
paid.^ Tm toy, to answar to a farther 
questioto foaad toat to Oo. if 
>yha4 heen aware -of to hreaeh^ of duty 
by B. ^ S. would hava tormtoifted toir 
Bipreexueiite, A B. A S. would have been 
dismiaaed froto tok oMcee without any 
compensation* The aptjion to which the Jury 
so found was brought to to first instance by 
the L. Co. alone, the N. Oo, being joined to 
to course of to proceedings as co-pltfs. 
against B. A; S., ciaimlng rescission of to 
compensation agtoements A repayment of to 
sums paid thereunder on to ground of 
fraudulent misrepresentation, A alternatively, 
as the House construed the points of claim, 
on to ground of unilateral mistake Induced 
by fraud, but not on any ground of mutual 
mistake innocently made by the defts. so far as 


toy were oonoem^. w la ep^c 

alternative tom tot to Urpptoienta of 
settlement ^ to paM^etite tjieni were 
made under a mistake of fact* The jury 
negatived the charges of fraud, A Iptoid that 
at the time of negotiattog to compensation 
agreements B. A S. had not to ntol their 
breaches of duty : to action failed 

as to unilateral mistake, on the ground that 
deftfiu under their contracts of service with 
to L. Oo» owed no duty to tom to disclose 
the Impugned transactions.--*BBLL v. Lever 
Bbo8., Ltd*, {1932] A. 0, 161 1 101 K J. 
K. B. 129 ; 146 L. T. 268 ; 48 T. L* K. 133 ; 
70SoL Jo. 50 ; 37 Com. Oas* 98, H. L* ; revag, 
S. 0. sub nonu Lbvbb Bbos., Ltp. v. Bell, 
[1931] 1 K. B. 557, C. A. 

AnnoiatiefM Reid. Norwich Union Fir© Insurance Society, 
Ltd. e. Price, Ltd., [1934] A. 0. 455; Swain e. West (But- 
chers), Ltd.. [1936] 1 AU B. R. 224. 


Part IV. — Fraudulent and Innocent Misrepresentation. 


186. Add. Annotations : — As to (1) Reid* Clark t?. 
Urquhart, Strac^ v. XJrquhart, [1930] A. C. 
28 ; Lancashire Loans, Ltd. v. Black, [1934] 

1 K. B. 380 ; United Motor Finance Co. v. 
Addison A Co., [1937] 1 All E. R. 425. As 
to (2) Reid. Greer v. Downs Supply Co., [1927] 

2 K. B. 28. 

187. Add. Annotation : — Generally^ Refd. McAlister * 
(or Donoghue) v. Stevenson (1932), 101 L. J. 
P. 0. 119. 

214. Add. Annotation ; — As to (2) Refd. Steedman 
V. Frigidaire Corpn., [1932] W. N. 248. 

219. Add, Annotation: — Refd. Torbay Hotel v. 

Jenkins, [1927] 2 Ch. 226. 

228. Add. Annotation : — Apld. With v. O’Flanagan, 
[1936] Ch. 676. 

229a. .] — ^In Jan., 1934, negotiations 

were entered into for the sale of a medical 
practice, A the vendor then represented to 
the purchasers that the takings of the practice 
were at the rate of £2,000 per annum. The 
contract was signed on May 1, 1934, but by 
that date the circumstances had changed, as 
the practice had fallen off owing to the illness 
of the vendor A the employment of several 
locum tenentes. The change of circumstances 
was not disclosed to the purchasers, A when 
they took possession on that date they found 
that the practice was almost non-existent. 
They thereupon commenced an action for 
rescission of the contract :—Held : the repre- 
sentation was made with a view to induce the 

g urchasers to enter into the contract A must 
e treated as continuing until the contract 
was signed, A it was the duty of the vendor to 


communicate the change of circumstances 
to the purchasers. — With r. “ 

[1936] CL 576 ; [19,36] 1 All E. B. 727 ; 106 
L. 3. Oh. 247 ; 164 L. T. 634 ; 80 Sol. Jo. 
286, G. A. 

234. Add, Annotation: — Consd. With v. O’Plana- 
gan, [1936] Ch. 575. 

293a. .] — Pltf. firm financed for defts. the 

hire-purchase of motor cars, the purchaser 
of the car paying one-third of the price, 
A pltf. firm the other two-thirds, less an 
agreed commission. The hire-purchase agree- 
ment was then entered into between pltf. firm 
A the purchaser. It was a stipulation of the 
agreement between pltf. firm A defts. that 
the purchaser should pay not less than one- 
third of the purchase price as a deposit, A 
in the present action fraud was alleged against 
defts. by reason of the fact that they (a) in 
some cases had allowed a discount to the 
purchaser which was set off against the 
initial deposit, (6) in other cases had effected 
the same result by buying from the purchaser 
a used car at a price greater than its value, 
A (c) to other cases had caused pltf. firm to 
enter into such hire-purchase agreements 
purporting to be to respect of new cars, when 
they had in fact allowed the purchaser to use 
the car for such a period that its value was so 
depreciated that it was not a proper security 
for the balance of the purchase-price : — 
Held : the intention to deceive is not necee- 
sariiy an intention to injure or to cheat, A 
if defts. made to pltf. firm a statement as to 
price A deposit which they knew to be untrue, 


PART IV. SECT. L 8IIB-8E0T. JL— 
B. (•). 

178 il. .F-Maotibianb V. 

Davis (Saak.) (1911), 18 W. L. R. 498. 
— CAN. 


■PUadingA — Whew a deolara- 



dld not Gontain any lulogatioii that 
deft, knew the repreaentaUona ao made 
by him to be ftdee : — Bdd ; theded^* 
tion was sufSolent. — ^MoBav e. Gamp- 
BEtL (1871), 8 N. S. R. (2 G. A O.) 
476.— CAN. 


te. .] — The declaration 

alleged that deft, before the oommlttinir 
of the grievance, etc., waa a oarriet « 
expreaa agent ; that pltf. delivored to 
one W, a sum of money to be banded 
to deft., to be carried A delivered to S., 
Sc that deft, falsely A frandn|entty 
represented to pltf. that W. had 
delivered said money to him, whereby 
pltf. was satisfied of the fact, whereas 
in troth it had not been so delivored, 
but appropriated by W. to his own use ; 
A by reason of siicb false A fraudulent 
representation W. obtained rime to A 
did abscond, A nltf. lost said money, 
ndilch he would other^risb have rp* 


covered from W. .* — HsW : It was un- 
ueoessary to afisttpe that deft, knew the 
representations to be false, the wordn 
falsely A fraudulenriy belnk equivalent 
to knowingly . — Yovm e. vi< 
(1872), 82 U. 0. R. 886.— CAN. 


PART IV* SECT. 1, SUB-SECT. 

B, (a). 

949 I. BMct of mere neffiioenee.} — A 
negligent mtement does not give any 
cause of action. It must be a fraudu- 
lent mtoepweentarion* — OhAi^, v. 
Bank ar Nova Scotia, IW81 ^ 
D. L. R, 287 ; 6 M, p. Rril6.r-CAN. 



ToL and Fraud* 



' ^ a view to pltf* firm entermg 

iatjt) a th^e was a suMciexit basis 

an aistioB ot deceit, provided always that 
pl<#, firm relied upoa the statement. The 
damages cotdd not be modified upon any 
asmmpMan that pltfs., had they known the 
facte, would have entered into some modified 
contract with the purchasers, & so have 
lost money in any event. In all of the three 


classes of misrepresentation pltf. 
to succeed.— XJNXTEm Motor Finai^cS} Co 
Addison & CJo., Ltd.. [1937] 1 All E. B. 

P. C. 

386« Add. Annot€ttion : — ^Refd. Trading Oo. L* dt 
J. Hoff V. Be Rougemont (1928), 34 Oonif 
Cas. 291. 

828. Add. Annotation : — ^Refd. Lancashire Loans> 
Ltd. r. Black, [1934] 1 K. B. 380. 


Part V.— Inducement, Materiality, and Alteration of 

Position. 


896. Add. Annoiofion ; — Aa to (2) Apld. Clark v. 
Urouhart, Stracey t?. Urquhart (1929), 141 
L. T. 041* 

417. Add. Annotation : — As to (2) Gonsd. Bellotli 
V, Chequers Developments, Ltd., [1936] 1 
All E. R. 89. 

482. Add. Annotation : — Refd. Collins v. Associated 
Greyhound Racecourses, Ltd., [1930] 1 Ch. 1. 

434a. .]— Hutchinson v. MoRuarv (1839), 2 

Am. 2 ; 7 Scott, 341 ; 3 Jur. 288. 

439. Add. Annotation : — Refd. Lake v. Simmons, 
[1927] A. C. 487. 

445JI. .]— Pltf. desired to be present 

at the first performance of a play at a theatre. 
He knew tnat, in consequence of his having 
made certain serious So unfounded charges 
against some members of the theatre staff, 
an application for a ticket in his own name 
would be refused. He therefore obtained a 
ticket through the agency of a friend, who 
bought the ticket at the theatre without dis- 
closing that it was for pltf. Bv order of 
deft., the managing director of the theatre. 


pltf. was refused admission to the theatre 
on the night in question. Pltf. claimed 
damages from deft, for maliciously procuring 
the proprietors of the theatre to break a 
contract for the admission of pltf. to the 
theatre, alleged to have been m^e by them 
with pltf. by the sale of the ticket : — Held : 
the non-disclosure of the fact that the ticket 
was bought for pltf. prevented the sale of the 
ticket from conAituting a contract as alleged, 
the identity of pltf. being in the circum- 
stances a materi^ element in the formation 
of the contract, & the action failed.— Said 
tJ. Butt, [1920] 3 K. B. 497 ; 90 L. J. K. B. 
239 ; 124 L. T. 418 ; 36 T. L. R. 762. 

AnnoiaHom: — CoDSd. Dyetor t>. Eandall, [19261 Oh. 932. 
Apld. SoamiBell v. Hurley, [1929] 1 K. B. 419. Bdd. 
A.-G. V, Walkergate Press, Ltd., Same r. Bloomfield, 
Same v. Carlton (1930), 142 L T. 408. 

454. Add. Annotaiion : — Refd. South London 
Greyhound Racecourses, Ltd, v. Wake, [1931] 
1 Ch. 496. 

455. Add. Annotations : — Consd. Haseldine v. 
Hosken, [1933] 1 K. B. 822. Refd. James 
V. British General Insce., [1927] 2 K. B. 311. 


PART IV. SECT. 1, SUB-SECT. 8.— A. 

BOO iii. .1 — Elliott v. 

Daloett & Co., Ltd., [19291 Argna 
L. R. 201 ; [19291 S. R. (Q). 253.— 

AUS. 

PART IV. SECT. 1. SUB-SECT. 8,~C. 

d 1. — Converaation with third 

party,] — FrrzpATRiOK v. Micthkl (1928), 
28 a R. N, 8. W. 286 ; 45 N. S. W. 
W. N. 69.— AUS, 

PART V. SECT. 1, SUB-SECT. 1. 

837 V. .1 — Canadun Bank of 

COBCkosRos V. Dumucrr Registrar op 
WnmpEG, [1920) 4 D. L. R. 318 ; 2 
W. W. B. 467 : 38 Man. L. R. 275 ; 
affg,. [19881 8 W. R, 630.— CAN. 

387 vl. — — Since In an action 
for deceit pltoC. cannot enoceed without 
proof of deiL'e fraudulent intent, deft. *8 
state of zelnd is of the essence of the 
case ; Sc inference as to what his 
state of mind was Is one which the jury 
must make for itself from the facts 
given in ©vldenoe. — ^M cLeod v. 
Hughes, [19301 l W. W. R. 836 ; 2 
D. L. R. 037 ; 24 Alta. L. R. 427.— CAN. 

887 vll, — .1 — A claim for damages 
for xnlsr^resentation inducing the 
making ex a oontract cannot be sus- 
tained in the absence of proof of a 
ft»udtdent Intent.— W hItnET v. Mao- 
Lean, fl982J 1 W. W. R. 417; 26 
Alta. L. R. 909.— CAN. 


337 vill. .} — Misrepresentation 

by a husband to his wife as to the 
effect of an assignment of her pro- 
perty does not affect the assigmoe 
who was not party to the misropre- 
sontation, although this resulted in 
a loan to the husband by the assignee 
on the security of the wife's property. — 
Davison v. Douglas, [1935} i D. L. R. 
176 ; on appeal, [1935] 3 D. L. R. 456 ; 
9 M. P. R. 486.— CAN. 

Bg. Inducement to perform binding 
ooniract ,] — For one party to a binding 
contract to induce another to per- 
form it by representations of fact false 
to his knowledge is not actionable as 
deceit. — Australasian Brokerage, 
Ltd. e. Australian Sc. New Zealand 
Banking CX)rpn., Ltd. (1936), 62 
O. L. R, 430.— AUS. 

PART V. SECT. 1, SUB-SECT. 

CL (e). 

428 i, Admiaaion that inducement not 
relied on.}— S. purchased certain farm- 
ing land from the C. Go. S. brought 
au action against the oo. Sc H. its 
managing director jointly, claiming 
damages incurred by him as a result 
of bew induced to purchase the land 
by reason of the fraudulent representa- 
tions made to him by the co. Sc H. 
TTie Jury returned a verdict In favour 
of S. Itk cross-examination S. ad- 
mitted that he had had experience as 


a dairy former in other parts of the 
State, & that he went over the land in 
question before purchasing it Sc had 
used his own judgment in what he 
saw : — Held : the jury were not bound 
to Interpret the admission made by 
S. as being that ho had relied ex- 
clusively on his own Judgment, hut 
might accept it as meaning that he 
applied his own judgment to the facts 
presented to him by his own observa- 
tions & by the information he derived 
from defts. — Sagar v. Closer Settle- 
ment, Ltd. (1929), 29 8. R. N. S. W. 
199 ; 46 N. S. W. W. N. 79.— AUS. 


PART V. SECT. 3. 

af. Repreaentation relating to restrict 
ive ewenani ,] — Where a person en- 
titled to the benefit of a restrictive 
covenant has made a positive repre- 
sentation to another person, that the 
covenant will not be enforced as 
against him, & has thereby induced 
the other person to alter his position 
for th’ worse, so that it would be 
unjust to ask a ct. of equity to compel 
the performance of the covenant by 
injunction, the representation raises an 
equity which debars a claim for equit- 
able relief in respect of the covenant.— 
Greater Sydney Development 
A seooN., Ltd. v. Rivett (192^. 29 
S. R, N. S. W. 356 ; 46 N. S. W. W. N. 
99.— AUS. 



Cases 484-^Oa. Enol^ akd Eio»irb Dicest Sotplbmbst. 


Part VI. — Who are deemed Parties to the Representation. 

464. Add, Annotations : — Consd* McAlister (or K. B. 421 ; Howard t?. Furness Houlder 

Bonoghue) v, Stevenson (1982), 101 L, J. P. C. Argentine Lines, Ltd. Sc Brown, Ltd*, [1936] 

119. ReM, Konskier v. Goodman, [1928] 1 2 All E. B. 781. 


Part VII. — Remedies 

Sub-sect. 8. — ^iKJtmcnoN {Vol, XXXV., p. 62). 

For ‘‘ Passing off action.] — See Trade <fe 
Trade Unions ** read ‘‘ Passing off action.] — 
See Trade Mares, VoI. XLIII., pp. 264 
et seq,” 

474. Add, Annotations : — Consd. Bottomley v, 
Bannister, [1932] 1 K. B. 458 ; McAlister (or 
Bonoghue) v, Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Howard v, Furness Houlder 
Argentine Lines, Ltd. & Brown, Ltd., [1936] 
2 All E. E.. 781. 

479. Add, Annotation : — Held. Otto v, Bolton & 
NoiTis, [1936] 1 All E. B. 960. 

486. Add. Annotations : — Consd. Sullivan v. Con- 
stable (1932), 48 T. L. R. 267. Refd. Cruse 
v. Mount (1932), 102 L, J. Oh. 74; Otto v. 
Bolton A Nori’is, [1930] 1 All E. B. 960 ; 
Terrene, Ltd. r, JSelson, [1937] 3 All E. B. 
739. 

493. Add. Annotations : — Refd. BeU v. Lever Bros., 
i.td, (1981), 146 L. T. 258 ; Terrene, Ltd. r. 
Nelson, [1937] 3 All E. K. 739. 

509. Add. Annotations : — Refd. Houghton v. Not- 
hard, Lowe Sc Wills (1927), 44 T. L. B. 76 ; 
Ariff V. Bai Jadunath Majumdar Bahadur 
(1931), 47 T. L. B. 238. 

510a. .] — A testator by his will <fc codicil 

appointed W., B. & H. trustees & directed 
the income of bis residuary estate to be paid 
to hi.s son H. 8 . for life A after the death of 
H, 8. his wife was to recive an annuity out 
of residue during widowhood & thereafter 
a similar annuity was to be paid to the 
daughter of H. 8. Upon the death of the 
daughter the residue was to go to her children 
as she should appi^int, & in default of children 
there was a gift over to a named charity. 
The trustees liad power to retain investments 
existing at the date of the testati>r’s death ; 
A the number of the trustees was not to faU 
below tlu*ee. At the death of testator there 
were living H. 8 ., the wife of H. 8 ., Sc their 
daughter who was married & had two children 
living. Testator’s residuary estate consisted 
of shares in two brick-making cos., both of 
which were well managed Sc pai3 an extremely 
high rate of dividend, but which held their 
brickfields upon leases expiring in 1950, & 


for Misrepresentation. 

the shares were therefore wasting securities. 
After II. 8. had enjoyed the income of the 
two cos. for 10 years, it occurred to the 
trustees that something should be done to 
protect the intc^rests of the remaindermen ; 
& they accordingly proposed to H. 8. that 
they should either sell the shares in the cos. 
A invest the proceeds in trustee securities, 
or that they should create a sinking fund out 
of the income of H. 8. In reply to this, II. 8. 
offered to settle £40,000 (bis wife consenting) 
on his daught<3r Sc her children, the interests 
of the daughtei' & the grandchildren not to 
take effect until his death. This offer was 
accepted by the trustees. The settlement, 
however, was not made. IL (one of the 
trustees) then died. Sc H. 8. wanted to be 
appointed in his place. ShoiHy afterwards 
W., another trustee, died. 11. 8. wrote to 
the sole remaining trustee, H., saying that 
the draft deed to settle the £*40,000 had been 
prepared Sc was only awaiting the appoint- 
ment of two new trustees. Belying on tliis 
lettt^r B. appointed U. 8. & the latter’s friend 
Q. as trustees. H. 8. theti died, Sc it appeared 
that no settlement had been made or even 
prepared. 11. 8. had a private fortune of 
£120,000, which lie left by his w^ill wholly 
to his misti'e^s Sc their two illegitimate 
children. The trust (‘0 B. then brought this 
action against the exors. of H. 8., claiming 
specific performance of the promise to make a- 
settlement. It \vas contended that (a) this 
action could not be brought by B., but only 
by the tiwstees of the will as a body ; (h) there 
was no consideration moving from the 
daughter <fc her children to H. 8. ; (c) the 
contract could not be enforced, as th(' 
appointment of H. 8. as a trustee of the will 
was a breach of trust : — Held : (1) B. <Sr W. 
had been contracting for a benefit to th(‘ 
daughter Sc her children, not in the capacity 
as beneficiaries under the will, but for a 
benefit for them entirely outside the will ; 
(2) the consideration was the withdrawal of a. 
valid objection to H. B. as trustee ; (3) tlu‘ 
appointment of a tenant for life as trustee 
was not a breach of trust. If it were, specific 
performance should be decreed, because a 
contract Involving an innocent breach of 
trust is enforceable ; (4) H. S. by his conduct 


PART VI. SECT. 2, SUB-SECT. 8. 

457 li, If A. oatUMS B. to 

get O., a stranger, to transfer his pro- 

r ty to A, Tmoh both A. SC B. believe 
be for their own advantage, Sc B. 
induces O. to do so by traudiuent mis- 
representation, A. is not in equity 
a holder in good faith Sc is in no b^ter 
position than B. — Orohabimsok v. 
Dominion Bank, 11923] 2 W. W. R. 
958.--OAN. 


PART VIL SECT. 1. 

468 1. Damagee it rescission aUema* 
live — Except as to damapes due to 

r ial execution of contracf.}^A party 
a contract entitled to have It 
declared rescinded on the ground of 
fraudulent misrepresentations may, in 
addition to reschslon, obtain judgment 
for damagefi for any loss Incurred by 
him owing to his partial execution of 
It, The rule that a party who has been 
led into a contract by fraud cannot 

4 


both repudiate the contract Sc recove/ 
damages contemplates those damagen 
which are given for breach of contract 
Sc which, therefore, are incompatible 
with repudiation. — H ill v. ©tkphe^ 
Motor & a»ro Oo.. Ltd., [1929] 

D. L. R. 676; 2 W. W. R* 97; 2o 
S. L. R. 652 ; revsg., [1929] 2 B. L. K- 
656.-~OAN. 

468 IJ. Moboan V. Hupsox 

Bat Minino St SMKinNa Co., tl93Uj 
2 D. L. R, 687.— CAB* 
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— himself trustee of £40,000 for the 

cmntifit of his daughter & her children 
should be a declaration that his exoi*s. 
held £40,000 with interest at 4 per cent, from 


tlie date of the death of H. S. for the beiaefit 
of Ins daughter & her children.— Beiogs V. 
PAR«r.oK, [1937] 3 All iU. R. 831 ; 81 SoL Jo. 
702 . 


Part IX. — Proceedings for Rescission. 

684. ReW. Lynn v. Bamber, , 682. Add. AnnoUtion Refd. Blay v. Pollard & 

11030] i K.. B. 72. Morris, [1930] 1 K. B. 628. 

645. Add. Annotation : — As to (3) Refd. Lynn v, 836. Add. Annotation : — Hefd. Blay v. Pollard & 
Bamber, [1930] 2 K. B. 72. Morris, [1930] 1 K. B. 628. 


649. Add. Annotcdion : — Refd. Public Trustee v 
Lancaster Duchy, [1927] 1 K. B. 516. 

678. Add. Annotation : — Consd. Delavenne v 
Broadhurst (1930), 70 L. Jo. 366. 


695. Add. Annotations Refd. Hyman v, Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416 : 
May V. May (1929), 98 L. J. K. B. 770. 

725. Add. Annotation :—Vietd. Re City Hquitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 


PART VIII. SECT. 1, SUR-SECT. 2. — A. 

681 iv. — .] — IRVINO V. 

Meryoold (1847), 5 U, C. R. 272.-- 

CAN. 

631 V. .] — Adair v. Tilton, 

[1928] 4 D. L, R. 183; [1928] 3 W. W. R. 
92.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 2.— B. 

643 i. General rule — Proof of damage 
necessary .] — In order to establiah a 
cause of action for deceit pltf. must not 
only allege but also prove that he 
sunered actual damage in ooneequence 
of deft, *8 false representation, — O aj.- 
GABY Herald, Ltd. v. Barnes Corpn., 
[1929] 1 D. L. R. 992 ; 1 W. W. H. 
428 ; 24 Alta, L. R. 120 ; revsg., [1929] 
1 1). L. U, 114: [1928] 8 W. W. R. 
643.— CAN, 


PART VIII. SECT. 1, SUB-SECT. 2.— C. 

549 y. . ]— In an action of deceit : 

— Held : the oo. whose bonds pltf. had 
been Induced by deft, applt. to buy 
was not, as ropreiented by applt., “ an 
established industry making money,” 
& since applt. know it was not & pltf. 
was induced by said representation 
into making the purchase, he was 
entitled to damages. — Ferguson v. 
Northwest Brick & Supply Co., 
Ltd., [1931] 1 W. W. R. 543 ; [1931] 
2^ L. R. 275 ; 25 .llta. L. R. 198.— 

PART VIII. SECT. 1, SUB-SECT. 8. 

669 ii, — — 7^0 j)f'ove prima facie 
case .] — Church v. Jones (1935), 5 
F. L. J. (Can.) 180.— CAN. 

PART VIII. SECT. 1. SUB-SECT. 6.— A. 

sa. Misrepresentation as to number 
of sheep — Date of ascertaining number 
far assessmerU of damages .} — On a 
claim for damages for fraudment mis- 
representation, it was found that In 
order to induce pltf. to enter into an 
apeement on Aug. 16, 1928, deft, 
fraudulently represented that, in his 
opinion, there were 7,000 ewes of the 
value of 26s. each depasturing on a 
^rtaln property, A muster made on 
^pt. 18, 1928, showed that there were 
4,050 ewes then on the property : — 
Held : In assessing the amount of 
damages, Aug. 16 & uot Sept. 18 was 
the date on which the number & value 
of the ewes should be ascertained. — 
Gkraghty V. Ridge, [1929] S. R. (Q.) 
205.— AUS. 

PART Vm. SECT. 1, SUB-SECT. 6. ~B 

572 1* Damage must be natural resuU 
of representation .} — QoBaB - Millerb, 
Ltd. «. Devine, [19281 2 D^L. R. 889 ; 
C1928] a O. R. 101.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 6.— C. 

683 ili. .] — Blois V. City of 

Haijfax (1921). 54 N S. R. 207 ; 56 
R. 239.— CAN. 

583 iv. .] — Jensen v. Leaoh, 

[1931] 2 W. W. E. 815.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 5.— D. 

688 viii. .] — In an action for 

damages for dec^eit, pltfs. alleged false 
representations by deft, in regard to 
land in B. C. which deft, had convej'od 
to pltf. in exchange for land In A. 
Held : deft, made no knowingly false 
representations as to the situation of 
the western boundary of the land, or 
as to the amount of timber upon the 
land ; but deft, did represent to pltf. 
that there were two springs upon 
the land, which was not the truth, as 
ho knew, & that this misrepresontation 
was material, was relied upon by pltf., 
& constituted fraud & deceit which 
rendered deft, liable hi damages. The 
true measure of damages was the 
dlfforenoe between the value of the 
land, without the springs & its value 
assuming the springs to b© on It as 
represented. — Perry v. Downs (1913), 
24 W. L. R. 407 ; 11 D. L. li. 670.— 
CAN. 

693 i. Date of ascertainment of value 
— Date of purchase .} — Hardman v. 
McLeod (1926), 26 S. R. N. 8. W. 
678 ; 43 N. 8. W. W. N. 194.— AUS. 


PART IX. SECT. .1, SUB-SECT. 1. 

610 viii. .] — An action for 

the rescission of an executors^ contract 
for the sale of land will lie on the 
ground of a material innocent mlsrep- 
resentatlon inducing the contract, & 
in such action it is not necessary for 
pltf. to establish that the misrepre- 
sentation is such as to go to the root 
of the consideration, the test of 
materiality being the same as that 
applicable where It Is sought to set 
aside a contract on the ground of 
fraud. — WuBON v. Brisbane City 
Council. [19311 S. R. (Q.) 360.— AUS. 

PART IX. SECT, i, SUB-SECT. 2.-B. 

689 il. .1 — Where a party 

to a contract seeks to vitiate ft for 
fraud he is imder the burden of pleading 
& establishing facts sufficient for that 
purpose. The burden of proof cannot 
be shifted imtil he has established a 
primA facie case. — Lasby v. Johnson 
&SIGMKTH, [1928J4 D. L. R. 956; [1928] 

3 W. W, R, 447.— CAN. 


PART IX. SECT, 1, SUB-SECT. 2.-^ 


642 j 


L. R. li’— AUS. 


PART IX. SECT. 1, SUB-SECT. 2.— D. 

648 1. Whether^ound for dismissing 
entire action .] — Where a statement of 
claim which alleges fraud also alleges 
other facts sufficient, if proved, to 
entitle pltf. to judgment although no 
fraud is proved, the failure to prove 
fraud does not prevent pltf. from 
recovering. — MacLean v. Rkidrug, 
Ltd., [1932] 1 W. W. fl. 223.— CAN. 

PART IX. SECT. 1, SUB-SECT. 8.— A. 

sd. Sale of assets <£* goodwill — Mis- 
representation that trade mark registered.] 
— Deft., managing director & chief 
owner in deft, oo, entered Into an agree- 
ment for sale of the assets & goodwill 
of the CO. to pltfs., including a secret 
formula & trade mark which deft, 
represented as duly registered : — 
Held : the statement that a trade 
mark was registered when It was not is 
a material misrepresentation upon 
which rescission of a contract will be 
ordered. — Sceats & Murray v. Young 
(1930), 43 B. C. K. 321.— CAN. 

PART IX. SECT. 1, SUB-SECT. 3.— E. 

687 vi, .] — A party to a contract, 

as soon os he has knowledge of any 
fraud or false representations, must 
decide at once either to continue to 
carry out the contract or take Im- 
mediate steps to repudiate it. If ho 
continues to carry out the contract, he 
cannot later, on the ground of such 
fraud or false representations, ask for 
payment on a basis different from that 
provided for in the contract or on 
quantum meruit or as damages arising 
from the fraud or misrepresentations. 
— Nova Scq.tia Construction Co., 
Ltd. V, Quebec Streams Commission 
& Royal Bank of Canada, [1933] 
S. C. R. 220 ; 2 D. L. R. 593.— CAN. 

PART IX. SECT. 2, SUB-SECT. 1. 

703 V. .] — Canadian 

Credit Men's Trust Ass'n. v. Bunga- 
low CoNSTRuernoN Co., [1928] 2 

D. L. R. 84.— CAN. 

703 vi. .] — 'Right to 

rescission for unilateral misrepresenta- 
tion depends on being In position to 
offer restitutio in integrum . — Dominion 
Royalty Corpn., Ltd. v. Gopfatt, 
[19351 1 D. h. U. 780 ; O. R. 169; 
affd., [1036] S. O. K. 565 ; 4 D. L. R. 
736 ; 5 P. L. J. (Cam) 179.- CAN. 


PART IX. SECT. 2, SUB-SECT. 4.— A. 

708 i. When ordered.] — Hess tj. Rc 38 
(Bask.) (1912), 22 W. L. R. 742 ; 3 
W. W. R. 251 ; 8 D. L. R. 798.— CAN. 


PART IX. SECT, 2, SUB-SECT. 6.— C. 

722 i. General rule.] — KJ^synhaus 
Brothers v. Wbssbia* TRuarmB, 
I 19 ar 1 App. D. 271.— 8, AF. 
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CaMs 748~-m Ek^msh itSfD Kmpibb Digest Sgpplemeiw. 


Add* AimoiaHm^ W«I<d v* Fetar© 

(1928)* 97 U X Oh. 899 ; Lerer Bro»,, Ud. 
V* Bdil, [1981 J 1 K:. B. 687, 

751 » Add* Annotation : — Bald. SteedzkiaA v* Fwgi- 
daire Oorpn.* [1982] W. N. 248. 

751a. •] — A party to a contract is not entitled 

to rescind it on the ground of bribery when 


he is not in a jMMdtion to offer twtiMic in 
integrunh fie can lacovor dainages in 
resf^ of the giving of the secret Ocumnis- 
8ion.-*^T£nBrDiiikN v* FmoinaiB® Ooupn., 
[1932] W. N. 248 ; 74 L. Jo: 405. F. O. 

755. Add* .Annotation:— ‘ReM. Lever Bros,. Ltd. 
v, Beil, [1931] 1 K. B. 567. 


Part X . — Misrepresentation as a Defence. 

773. Add* Annotation : — Consd. Alexander v. Bay- (774. Add. Annotation : — Held. He Wait, [1927] 
son, [1986] 1 K* B. 169. / 1 Oh. 606. 


Part XI. — Effect of Fraud on Innocent Parties. 

782. Add. Annotations : — Retd. Re Lloyds Bank, 

Ltd., Bomze v, Bomze (1930), 47 T. L. R. 38 ; 794. Add. Annotation : — Retd. Slingsby v. District 
Lancashire Loans, Ltd. v. Black, [1934] 1 Bank, Ltd. (1931), 48 T. L. R. 114. 

K. B. 380. 


PART IX. SECT, 8. SUB-SECT. 6. 

742 il. .] — Oabbiqub «. OA-TTS 

_P* W. N. 500 ; S2 O. L. R. 


742 lii. .] — ^Mobik V. Anger, 

D. L. R, 827 ; 66 O. L. R. 327. 


742 !▼. .1 — Wetkrman V. 

Fageol Motor Sales Co., [1931] 2 
D. L. R. 817.—CAN. 


PART IX. SECT. 3, SUB-SECT. 9. 

757 vli, .] — In proceeditigs 

for ourial reEKsission of a contract to 
take shares, the shareholder’s claim 
for rescission jxx&y be barred by laches 
or delay on the firround that equity will 


not lend Its aid to those who sleep on 
their rights . — Re Rocks. Ltd. (Ser- 
PELL’S Cask), [1928] V. L. R. 466 ; 
[1928] Argw L. R. 288.-— AUS. 

757 vliL J— Oahiix v. 

1. [1929] 1 D. L. R. 239.— CAN. 

PART X. SECT. 1. 

8p. Although no claim for rescission,] 
— Trusts « Guarantee Co. v. 
SOHOOLKT, [1932] 3 D. L. R. 789. — 
CAN. 

PART X. SECT. 8, SUB-SEOT. 1. 

773 11. .)-~A doctor sold 

his practice for £500. The purchaser 
paid two instalments of the price, but. 


when sued for the balance of the price, 
he stated in defence that he had been 
induced to enter into the oontraot by 
the false &, fraudulent misrepresenta- 
tions of the seller : — Held ; the pur- 
chaser’s claim of damaireB. beinsr 
UUquid, & based not upon tlK^ oontrc^ 
of sale but upon d^iot, could not oon- 
Btitnte a relevant defence to the action. 
Sc oonld not be dealt with as a counter- 
daim in that action. — Smart v. 
WmaNBON, [1928] S. C. 383.— SCOT. 


.PART XL 

r I. 8, P. Rutledge v. Anderson 
(1914), 27 W. L. R, 75 : GjfiTd. (1915). 
28 W. L. R. 398 ; 20 D. L. R. 97 : 
24 Man. L. R. 403.— CAN. 
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VoL XXXV. (km 


MISTAKE. 

Part 1.— Nature of Mistake. 

5. Add. Armotation ; — Reid. Anglo-Scottish Beet Sugar Corpa., Ltd. v. Spalding Urban District 

Council, [1937] 3 All E. R. 335. 


Part II. — Mistake of Law. 


S4a. 


17. Add. Annotation : — ^Folld. Jervis v, Howie, 81. 
[19S6] 3 All E. R. 193. 

17a. .] — & the first deft, verbally agreed 3 ^ 

that the first deft, should take a lease of 
pltf.’s coal mine & pay pltf . a royalty of three- 
pence per ton. free of tax on all coal sold. 

The terms of this agreement were set out in a 
memorandum signed by pltf. containing the 
words “ free of tax in pltf.’s writing. The 
lease provided that the first deft, should 
pay the rent therein mentioned & the royalty 
free of tax. He carried out both provisions 
until he assigned the lease to deft, co., & he 
did not pay the income tax on the royalty. 

Tlie co. continued to pay the royalty free of 
tax, & also not to pay the income tax thereon, 
imtil the Inland Revenue authorities 
demanded it. It was then paid to date, & 
the co. deducted the whole of it from the 
current instalment of royalty, & claimed to 
be entitled to deduct it rateably from future 
instalments, on the groimd that the provision 
in the lease for the payment of royalty free 
of tax was in contravention of the Income 
Tax Acts. On a claim by pltf. for rectifica- 
tion of the lease by substituting for the 
provision for the payment of the royalty of 
threepence free of tax a provision for the 
payment of a royalty of such an amount as 
after the deduction of income tax of the 
standard rate from time to time should leave 
threepence : — Held : that there was “ strong 
irrefragable evidence of the parties’ in- 
tention on executing the lease, & it mi^t be 
rectified in accordance with pltf.’s claim.— 
Jervis v. Howlb & Talke Colliery Co., 
Ltd., [1937] Oh. 67 ; [1936] 3 All E. R. 193 ; 

106 L. J. Oh. 34 ; 155 L. T. 572 ; 80 Sol. Jo. 

875. 

AnfMtation.^-SAtd. Noel v. Trust & Agency Co. of Australasia, 
Ltd.. [19873 Oh. 438. 

1S7. Add. AnnoUxtions : — As to (1) Refd^ Bell v. 
Lever Bros., Ltd. (1931), 146 
to (2) Oonsd. Robert A. Monro & Co. v. Meyer, 
[19303 2 K. B, 312; Anglo-Scottish Beet 
Sugar Corpn., Ijtd. v. Spalding Urban Di^rict 
Council, [1937] 3 All E. 

Norwich Union Fire Insurance Society, Ltd. 
v. Price, Ltd., [1934] A. C. 455. 


Add. Annotation : — Hefd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 628. 

Add. Citation : — previous proceedings^ atth Tiom. 
Ainsworth v. Wilding, [1890] 1 Oh. 673. 

Add. Annotation : — Generally ^ Refd. Kinch v. 
Walcott, [1929] A. C. 482. 

.] — There is no authority for the pro- 
position that if two parties enter into what is on 
the face of it a binding contract, in ignorance 
of their legal rights, eacli believing the other 
to be legafly bound to enter into such a con- 
tract when he is in fact not so bound, the 
contract so entered into is not enforceable. 
To hold otherwise would he to decide that a 
common mistake of law vitiated a contract. 

On Feb. 1, 1935, pltf. co. by a formal 
contract in writing agreed with deft. K. that 
pltf. CO. should have the exclusive right to 
the services of K. & his band for the purposes 
of mating gramophone records for twelve 
months. The terms & conditions were set 
out in the contract. Clause I of the contract 
was in the same terms as those of clause 1 
of the contract of Mar. 15, 1934, except that 
the inapt word “ hereinafter ” was omitted. 
"Wien making the contract both K. & the 
representative of pltf* co. thought that they 
were legally bound to do so by the terms of 
clause 1 of the contract of Mar. 15, 1934 : — 
Held : the contract was enforceable. — 

British Homophone, Ltd. v. Kunz &; 
Crystallate Gramophone Record Manu 
FACTUEING Co., Ltd. (1935), 152 L. T. 589. 

Payment of tax.] — The suppliant co. 

paid betting duty under Finance Act, 1026 
(c. 22), B. 16, in respect of a totalisator, & 
aiterwards the House of Lords, in a precisely 
similar case, held that betting duty was not 
payable. The suppliant co. then presented 
a petition of right claiming the return of the 
amount of the duty on the ground that it 
had been paid under a mistake of fact 
Held : the suppliants’ mistake as to their 
liability to the duty was a mistake of law & 
not of fact, & therefore they could not 
recover. — N ational P ari - Mutdel Assocn . , 
Ltd. V. R. (1930). 47 T. L. B. 110. C. A. 


PART IL SECT. 8, SUB-SECT. 

V, ^even If the 

money had been paid under a 
irf law. it could not bo 
---Oadli'IEU) e* Arnold (No. 9). 119851 
; 34 B. C. k S98.--OAN. 

11 -^1— Whore a Uoenoe fee is 

demanded by a muntolpallty under a 
rififht, without fmud or 


only by reason of a certain bye-law, 
& chooses to yield to the demand rather 
than content it. the payment Is rearardea 
as a voluntw one & the 
cannot be recovered back even if tne 
bye-law was vMra riVes.--€oLV«goD 
Parr Ab^cn.. I/td. v . Oak bay 
Oq»pn., [19281 i D* L, R. 818 ; [19281 
R. 698.— can. 

PART II. SECT. 2. SUB-SECT. 2. 
n 1 ^ pavtMfni of to.)— Money 

7 


paid voluntarily to a nnudclpalj^t- 
poration under a claim of right, with- 
out fraud or Impp^tlon. for a tax or 
lioenoe cannot, without statutory ai L 
be recovered back, oven though SiuR 
tax or licence could not have l^n 
legally demanded or enforced.— 
Fowler «c Andrews^ v. 

CHEEK Township, [19801 3 W. W. R. 
12 ; 63 B. O. R. 47.— can. 
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Part Ml. — Mistake of Fact 


58a. .] — The L. Co., who held more than &9 per 

cent, of the share capital of N. Oo., agreed 
with one B. that he should be in the service 
of L. Co. for a term of years, during which 
he should act as chairman of the board of 
directors of N. Oo. at a salary of £8,000 a year. 
They made a similar agreement with one S. 
that be should be vice-chairman of the board 
at a salary of £0,000 a year. While acting 
as chairman vice-chairman respectively, 

B. & S. entered on their own account into 
secret speculations in cocoa, a commodity 
in which N. Oo. dealt, of such a character as, 
on the finding of the jury in answer to a 
specific question, would have justified the 
L. Co. in termmating their agreements of 
service & N. Co. in dismissing them from their 
offices of chairman & vice-chairman. Sub- 
sequently N. Oo. became amalgamated with 
another co., & it became necessary to cancel 
the appointments of B. & S. as chairman & 
vice-chairman. Being unaware of the afore- 
said breaches .of duty by B. & 8., L. Co. 
agreed to pay to B. £30,000 & to S. £20,000 
as compensation for terminating their ser- 
vices ; B. & 8. agreed to accept these sums, 

& they were duly paid. The jury, in answer 
to a further specific question, found that the 
L. Co. if they had been aware of the breaches 
of duty by B. & 8. would have , terminated 
their agreements, & B. & 8. would have been 
dismissed from their offices without any com- 
pensation. The action in which the jury so 
found was brought in the first instance by 
the L. Co. alone, N. Co. being joined in the 
course of the proceedings as co-pltfs,, against 
B. & 8., claiming rescission of the compensa- 
tion agreements & repayment of sums paid 
thereunder on the ground of fraudulent mis- 75. 
representation, & alternatively, as the House 


construed the points of claim, on the ground 
of unilateral mistake induced by fraud, but 
not on any ground of mutual mistake 
innocently made by the defts. so far as they 
were concerned. There was a specific alter- 
native claim that the agreements of settlement 
& the payments under them were made under 
a mistake of fact. The jury negatived the 
charges of fraud, & found that at the time 
of negotiating the compensation agreements 
B. & 8. had not in mind their breaches of 
duty : — Held : the action failed ; as to 
mutual mistake, on the ^oimd that the 
mutual mistake related not to the subject- 
matter, but to the quality of the service 
contracts. — Bbix r. Lever Bros,, Ltd., 
[1932] A. C. 161 ; 101 L. J. K. B. 129 ; 146 
L. T. 268 ; 48 T. L. R. 133 ; 76 Sol. Jo. 60 ; 
37 Com. Cas. 98, H. L. ; revsg. S. C. aitb nom. 
Lever Bros., Ltd. v. Beld, [1931] 1 K. B. 
667, O. A. 

Annotation : — Reid. Norwich Union Fire Insurance Society, 
Ltd. V. Price, Ltd.. [1034] A. O. 456. 

64. Add. Citations: — 96 L. J. K. B. 621; 137 

L. T. 233 ; 43 T. L. R. 417 ; 88 Com, Cas. 
16, H. L. 

65. Add. Annotation : — Hefd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 

68. Add. Annotation: — Consd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 

71. Add. Annotation : — Retd, Lake v. Simmons, 
[1927] A. C. 487. 

72, Add. Annotations : — Consd. London Jewellers, 
Ltd. V. Attenborough, London Jewellers, 
Ltd. V. Robertsons (London), Ltd., [1934] 2 
K. B, 206,“ Refd. Greer v. Downs Supply Co., 
[1927] 2 K. B. 28. 

After this case add ** See^ also^ Misrepre- 
sentation &; Fraud, No. 446a,** 


PART III. SECT. 2, SUB-SECT. 2. 

68 il. .] — Deft, as pur- 

obaeer signed a contract of sale & 
purchase of a piece of land, which, 
In her igmorance. she believed was a 
contract for the purchase of an option* 
to purchase the land. Deft., however, 
pleaded that she informed pltf.’s agent 
that she desired an option onJv, & 
that later the agent saw her & said that 
he had seen pltf. & “ fixed it up.’* 
She alieged that the contract which 
was signed was put forward Sc signed 
In the belief that it gave effect to an 
agreement for an option only. The 
jury found that such belief was not 
induced by the representations of 

E ltf.’g agent : — Held ; as deft, had 
erself misconstmed the document she 
was bound by the contract, &, as she 
had charged fraud & failed, she should 
not succeed on another ground. — 
BtTRRowe V. Winter (1931), 24 Taa. 
L. R, 45.~-AUS. 


B4 11. - — Statm of individual.h- 
Pltf, a shareinJlker under agreemeff 
with deft. D., met with an accident o 
which due notice was givoti & deft 
oo., D.’s insurer, admitted liability 
Some nineteen months after th« 
accident a doctor was able to pronounce 
that pltf. bad suffered a 60 per cent 

S ermanent disability. The oo, was 
lien advised that pltf. was not e 
“ worker ** within Workers’ Compensa' 
tlon Act, 1922. Pltf. claimed ooiu- 
pensatlon in the Arbn. Ct. on the 
»o^ds (1) that pltf. was a worker ' 
jdthin tlm Act, Sc (2) tihat deft. D., 
through his insupwB, had agre^ tc 


admit liability Sc to pay compensation. 
The judgment of that ct. was that 
pltf. WHS not a “ worker ” wltliin the 
Act Sc that being so, the ct. had no 
jurisdiction to enforce the alleged 
agreement. Pltf. then brought this 
action for specific performance of the 
alleged agreement, or, alternatively, 
for £1,000 damages for breach of 
contract. On the evidence set out in 
the judgment ; — Held : giving judg- 
ment for defts. there was no oonsldera- 
tlon in the ordinary sense for the 
admission Sc nothing m the nature of a 
compromise Sc the admission was 
made through a mutual mistake of 
fimdamental fact. — Davidson v. Atlas 
Assurance Co., Ltd. & Daysh, 
119321 N. Z. L. R. 1163; G. L. R. 
420.— N.Z. 


sa. Ignorance of rights dependent on 
mixed questions of law db fact — Mistake 
of tiiU-’** Belief.**}— In K. B. R. 603, 
which provldea for the relief of a 
person who makes laisting improve- 
ments on the land of another under the 
belief that it la his own, the words 
under the belief that the land is his 
own “ imply a mistake regarding 
sufficiency of title & not a mistake 
regarding the boundaries of his own 
land ; Sc, even If the rule covers mis- 
takes as to boundaries, the ” belief ” 
must be real, bond Jlde Sc reasonable, 
that is, it must be founded on informa- 
tion or assurances such as would guidb 
an ordinarily carefnl Sc competent man. 
Sc not predicted merely on the absence 
of information or Inoulry, esi>eoially 
where inquiry is suggested by the nature 

8 


of the circumstances. — A umann v. 

I, [1928] 3 W, W. R. 2S3.— 

CAN. 

PART III. SECT. 2. SUB-SECT. 8. 

e i. Mistake as to identity of 

payee— Inteniitm of payor — Question for 
jury .] — Bunge (Australia) Pyy., Ltd. 
V. Ymo Sing (1928), 28 S. R. N. 8. W. 
265 ; 45 N. 8. W. W. N. 60.— AUS. 


PART III. SECT, 2, SUB-SECT. 4.— B. 

84 i. XJnUatercd mistake.] — Deft, was 
offered a house described an “ No. 6 ” ; 
h<i carelessly went Sc inspected No. 16 
in the same street. Sc then signed an 
offer for No. 6 believing it to be the 
house he had inspected. The mistake 
was dett.’s Sc. was In no way attribut- 
able to |)ltf. or her agent, neither of 
whom was made aware of the fact that 
deft, had made the inspection. Deft, 
knew he had inspected No. 16, & after- 
wards signed the offer for No. 6 after 
reading ft. In an action by pitf. for 
specific iMsrformanoe, or, alternatively, 
for damages : — Held : the case was 
one of mistake as to the identity of 
the subject-matter of the contract, 
but such mistahe was purely unilateral, 
as pltf, was gruUtlesa of such mistake 
& was unaware until the t*ont-raot was 
complete that deft, believed he was 
buying No. 16. Deft, was accordingly 
bound by the oontract.-^WALLAO® v. 
MoGirr, ri936] N. Z. L. R. 483; 
G. L, R. 388 ; 12 N. 2. L. L 187.— 
N.Z. 
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85. Add* Annotation : — As to (2) Refd. Blay v. 
Pollard &; Morris, [1930] 1 K. B. 628. 

86. Add* Annotation : — Refd. Chaney v* Maolow, 
[1929] 1 Oh. 461. 

87. Add. motions ;~~96 L. J. Ch. 38 ; 136 L. T, 
235. 

Add. Annotation : — Raid. Shipley Urban Dis- 
trict Council V. Bradford Oorpn., [1936] Ch. 
375. 

94. Add. Annotations : — Apld. Kennedy v, 
Thomassen, [1929] 1 Ch. 426. Consd. Bell 
V. Lever Bros., Ltd. (1931), 146 L. T. 258. 
After this case add SeCy alsoy Contract, 
No. 30Sla.’* 

96* Add. Annotations : — Consd. Lever Bros., 
Ltd. V. Bell (1931). 146 L. T. 258. Refd. 
Robert A. Munro & Co. v, Meyer, [1930] 2 

K. B. 312. 

100. Add. Annotations : — Consd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. Refd. 


Robert A. Munro & Co. v. Meyer, [1930] 2 

K. B. 312. 

101. Add. Annotations : — Refd. Lever Bros., Ltd. 
V. Bell (1930), 47 T. L. R. 47 ; British Homo- 
phone, Ltd. V. Kunz & Crystallate Gramo- 
phone Record Manufacturing Co. (1935), 162 

L. T. 689. 

125. Add. Annotations : — As to (1) Consd. Blay v 
Pollard & Morris, [1930] 1 K. B. 628. As to 
(^)^Apld. London Holeproof Hosiery Oo. v. 

258 ; Sullivan v. Constable 
T. L. R. 369. 

135. Add. Annotation : — Consd. Lever Bros., Ltd. 

V. Bell (1930), 47 T. L. R. 47. 

157. Add. Annotation : — Refd, Lawrence v, Cassel, 
[1930] 2 K. B. 83. 

178. Add. Annotation : — Generally, Refd. Home 
Colonial Insce. v. London Guarantee & 
Accident Oo. (1928), 46 T. L. R. 134. 


Part IV. — Mistake in Expression of Intention and Relief 

Therefor. 


203a. .] — P. & M., who had been partners as 

garage proprietors, agreed to dissolve the 
partnership as from Mar. 4, 1929, on the 
terms, as was found, that M. should take over 
all liabilities of the firm incurred after 
Mar. 4. P. informed his father, who was a 
solr., of the dissolution of the partnership, & 
the father prepared a written agreement to 
carry it out. By this document M. was 
made liable to indemnify P. in respect of all 
rent due before Mar. 4. This a^eement was 
handed to M,, who was asked to read it, & 
he looked through it & signed it, although 
he said he could not understand it. On a 
claim by P. to be indemnified in accordance 
with the written agreement in respect of rent 
accrued due before Mar. 4, M. pleaded that 
he signed the agreement under the belief 
that it embodied the oral agreement of 
Mar. 4, that it was drawn up under a mutual 
mistake of fact, & that the only agreement 
arrived at was that M. should indemnify P. 
to the extent agreed upon orally. Fraud 
was not pleaded, nor was rectification claimed 
in the pleadings. At the trial the judge 
found that M. signed the agreement handed 


to him with practically no consideration of 
its terms, &> that as a stipulation had been 
inserted therein which he had not orally 
agreed to, that term could not be relied upon, 
&, accordingly, that the written agreement 
must be rectified to make it conform to the 
oral agreement. P. appealed : — Held : (1) as 

M. knew that the agreement which he signed 
was an agreement for the dissolution of the 
partnership between him & P., it was not 
open to him, in the absence of fraud or 
misrepresentation by P. as to the legal effect 
of the document, to rely on the plea of non 
est factum merely because if he had carefully 
read & -understood the document he would 
have objected to one of its terms as not m 
accordance with the oral agreement ; (2') in 
the absence of any allegation of fraud or 
conduct amounting to fraud, & in the absence 
of any claim for rectification, it was not open 
to the judge to rectify the written agree- 
ment ; (3) there was no evidence of mutual 
mistake. — Blay v. Pollard & Morris, 
[1930] 1 K. B. 628 ; 99 L. J. K. B. 421; 143 
L. T. 92 } 74 Sol. Jo. 284, O. A. 


PART HI. SECT, 2. SUB-SECT. 

116 li. .1 — ^Where a sale, which. 

was not by order or desorlption, but 
of a specific chattel known to the buyer, 
was made on the understanding & 
in the honest belief that it was in- 
herently a better article than it really 
was, e.g. that It was a new motor car 
of recent make, whereas It was in fact 
a used Sc. damaged oar of an earUer 
make, but there waa no representation 
or warranty, Sc title passed before 
the parties discovered their mistake, 
the pUPohaser was held not to be entitled 
to resoisslon of other relief. — B rook 
V. Obipps. [1930] 1 W. W. R. 595 ; 9 
D. L. R. hs.— CAN. 

PART lit. SECT. 2, SUB-SECT. 7. 

. i^BURKB V. RU’CHIB (1906), 

Oout. 

PART in. SECT. 2, SUB-SEOT. 


I, 2 mV Pi R. 80§.-^AK. 


r li. .] — Tattrie V. Dykins 

(1930), 2 M. P. R. IIS.—CAN. 

t i. Mortgage — Mortgagor in- 
solvent to knoyoUdge of mortgagee. \ — A 
party taking a mtge. from a mtgor. to 
his knowledge insolvent cannot, on 
the groimd of mutual mistake, rectify 
his mtge. by Including additional land, 
as against a subsequent mtgee. or 
trustee In bkpcy. — Re Monklky, 
Bank op Nova Sootia v. Wniairr, 
119381 8 D. L. R. 884 ; 5 M. P. R. 
583.— CAN. 

PART III, SECT. 2, SUB-SECT. 8. — C. 

Sb. Assignment of judgmerU .] — The 
assignment speolfloally. mentioned two 
judgments, 6c the judgment in question 
was a third Judgment owmed by the 
assignor : — '•Held : since at the time 
of the assignment the assignee did not 
have said third Judgment in mind at 
all & It was not mentioned, th^ w^ 
no consensus ad idem with respeOT to It, 
Sc, therefore, the assignment did not 

9 


cover It, although the assignor was 
willing to assign it, & believed he was 
■ ‘ J it. — RYGU8 V. ZAWITKOWBKI 

&“R 08 a, [1928] 1 D. L. R. 521 ; (1928J 
1 W. W. R. 832 ; 22 Sask. L. R. 305. — 
CAN. 


PART III, SECT. 2, SUB-SECT. 9.—C. 

ij ,] — STINSON V. Moore 

(1863), 10 Gr. 94.— CAN. 

PART IV. SECT. 1, SUB-SECT. 1.— A. 

192 ii. .] — Master v. Phipps 

(1855), 5 Gr. 253. — CAN. 

PART IV. SECT. 1, SUB-SECT. 1,— C. 

e 1, — —.]-— Where the parties ha^e 
made an agreement Sc one pari/ 
records it erroneously, the other party, 
if he knows at the lime that there ia 
an error, acts fraudulently it be aeeks 
to take advantage of that error. Sc 
cannot be allowed to eaforoe It.— 
BiNNS (W, A ^ 



Cases 21C— C40. 


EirousH AND Ehpibb Digest Suppi.ement. 


Part V. — ^Relief in Cases of Mistake. 


21 6, Add, Annotation : — Consd* Bell «?. Lever 
Bros., Ltd. (1931), 146 L. T. 268. 

229. Add. Annotation : — Refd. Bteedman v, 
daire Corpn., £1932] W. N. 248, 

286. Add, Annotation : — Refd. Dixon (J. J.) v. 
Taylor & Cowells (trading as Pine-exx Liquid 
& Disinfectant Soap Co.) (1933), 50 R. P. C. 
405. 

244. Add. Annotations : — Refd. Robert A. Munro & 
Co. V. Meyer, [1930] 2 K. B. 312 ; Lever Bros., 
Ltd. V. BeU, [1981] 1 K. B. 667. 

248. Add. Annotations — Refd. Re Russ & Brown’s 
Contract (1933), 49 T. L. R. 443 ; Re Russ & 
Brown’s Contract, [1934] Ch. 34. 

249. Add. AnnoUUion : — As to (1) Refd. Public 
Trustee v. Lancaster Duchy, [1927] 1 K. B. 
616. 

264. Add, Annotaiion: — ^Refd. Lever Bros., Ltd. 

V. BeU, [1931] 1 K. B. 667. 

268. Add, Annotation : — ^Refd. Shipley Urban Dis- 
trict Council V. Bradford Corpn,, [1936] Ch, 
376. 

281. Add. Annotaiion : — Refd. Lancashire Loans, 
Ltd. V. Black, [1934] 1 K. B, 380. 

288. Add. Annotation : — Refd. Shipley Urban Dis- 
trict Council V. Bradford Corpn., [1936] Ch. 
375. 

293. Add. Annotation : — Refd. Eagle Star & British 
Dominions Insce. v. Reiner (1927), 43 T. L. R. 
259. 

298. Add. Annotation : — Refd. Shipley Urban Dis- 
trict Council V. Bradford Corpn., [1936] Ch. 
375. 

300a. .] — ^Blay V. Poulard & Morris, No. 

203a, ante. 

308. Add. Annotaiion : — As to (2) Refd. Blay v. 

PoUard & Morris, [1930] 1 K. B; 628. 

310. Add. Annotation : — Consd. Shipley Urban 
District Council v. Bradford Corpn., [1930] 
Ch. 375. 

312a. .] — In an action for a declaration that, 

upon the true construction of an agreement 
under the seals of a district council & a city 
corpn., for an additional supply of water to 


the council by the coi^n. therein expressed 
to be “ at a pro rato charge as £640 is to 
460,000 gallons subject to measurement,” the 
councU were entitled to such additional 
supply at a pro rata charge of £540 ” per 
annum ” for 460,000 gallons ” per Mem ” or 
in the alternative, for rectification of the 
agreement on the ground of mutual mistake, 
by the insertion therein of the words “ pei 
annum ” & ” per diem ” ; — Held : the agree- 
ment bore the construction which the council 
claimed to have placed upon it. If that 
construction were wrong the ct. would, 
notwithstanding the absence of any ante- 
cedent binding contract, rectify the instru- 
ment of agreement, so as to give effect to 
what was proved to have been the con- 
current intention of the parties at the moment 
of executing the same — ^namely, to contract 
on the basis of a payment of £640 ” per 
annum ” for a supply of 450,000 gallons 
“ per diem ” subject to measurement. 

The statement in the judgment of James, 
V.-O. in Mackenzie v. Coulaon (1869), L. R. 
8 Eq. 368, at p. 375 ; ‘‘It is always necessary 
for a pltf. to show that there was an actual 
concluded contract antecedent to the instru- 
ment which is sought to be rectified ; & 

that such contract is inaccurately represented 
in the instrument ” does not warrant the 
suggestion that the jurisdiction of the ct. 
cannot be exercised, even in cases of clear 
mutual mistake in the attempt to embody 
in the instrument the concurrent intention 
of the parties existing at the moment of the 
execution of the instrument, unless a pre- 
viously existing contract can be proved. — 
Shipuejy Urban District Council v. Brad- 
ford Corpn., [1936] Ch. 376 ; 106 L. J. Ch. 
226; on appeal, [1936] Ch. 399; 154 L. T. 
444, C. A. 

836. Add. Annotation : — Refd. Shipley Urban Dis- 
trict Council V. Bradford Corpn., [1036] Oh. 
376. 

340. Add. Annotaiion : — ^Refd. Shipley Urban Dis- 
trict Council V. Bradford Corpn., [1936] Ch. 
376. 


PART V. SECT. 2, BUB-SECT. 1. 
210 U. — — - MisUdeen Mitf that 
money due — Onue of proof on plaintiff.) 
— V. Hbiohb, [1927 j App, D. 
664.— 8. AF. 

PART V. SECT. 8, SUB-SECT. 1.— 

0. (h), 

f i. ,) — h^hon r. MoLsan 

(1887), 13 Gr. 861.— CAN. 

PART V. SECT. 8. SUB-SECT. 2.— 
A. (a). 

282 Ul. Revsd. on -other oroimds, 
[1919] 3 W. W. R. 480 ; 48 D. li. R. 
447. 

282 ix, .1 — BaJMSOK V. 

Bott. [1927] N. Z. L. R. 119.— N45. 

282 X. .1 — An ainvemeiit 

for the sale of mineral olahhs^li^to 
have been entered into under 0 mistake 
common to both parties, they tbinkigg 
that they were oontraoting \nth reapeot 
to olalxns of a reasonable slxe, whereas 
the claims in question were In 
substantial^ enoioaohed upon bt a 
prevlouBly Orown granted olatin. The 


purchasers were, therefore, held en- 
titled to an abatement of the purobase- 

E rioe. — Babbok e. Moboan & Silver 
►BAF Mines, Ltd.. [1930] 3 W. W. R, 
85 : 4 D. L. R. 985 ; 43 R. C. R. 84.— 
OAk. 

282 *1. .1 — CkiRSOK V. Mor- 

OAN, [1932] S, O. R. 722 ; 4 D. L. R. 
799.— CAN. 

282 xU. .] — EvA»m V, 

Nyland. [1938] 1 W. W. R. 139; 46 
B. 0, R. 441.— CAN. 

S»2 xlii. Refusal to 

reform mtge., as evidence not sufficient 
to establish mutual mistake. — Stebves 
V. Layton (1935), 9 M. P. R. 156.— 
CAN. 

sf. Measondbleness of fnidake.h^ 
Reid f not a queidion In tsene.— 
TSEOBA OOLXAEBY (NaTAL). LTD. e. 
Tseoba coal Syndioact, Ltd. (1926). 
47 N, L. R. 626.-^ AF, 

PART V. SECT. 8, Sti^BOT. 2.— 
A* (h). 

800 li. ^.1 — Oottinoham p, 

ROuumir (1867L 6 Or. 186 .— 43AII. 
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800 iii. — — Unless induced by other 
noriy.l— i®e Gold Medal Purn. Mfo. 
Co., Ex p. Scythes & Op. (Ont.), 
[1927] 2 D. L, R. 823 ; 8 O, B. R. 169.— 


PART V. SECT. 8, SUB-SECT. 2.— 
A, (I). 

826 i. Whether firanisd.] — ^Where an 
instrument purporting to evidence an 
agreement for the sale of land does not 
aocurately represent the true agree- 
ment, the oL will entertain an aotlon 
to have it rectffied 3c for the speoiflo 
performance of the real agreement, even 


Linos p. Zbryski, ridSOJ 8 W. W. R. 
415 ; 4 D. L. R. 1640.-^AN. 

PART V. SECT. 8, SUB-SEtit. 2,— C, (a), 

^ 82S^ xi. — ^Where a parcel of 

land 13 omitted by mistake^ a mtge, 
may be rectified aRhotii^ there is no 
mmoramlw to satisfy the 8ttat. of 
Frauds,— ^ v. WgtdMt 
(193i), 49 R 0, R. $16^— oak. 



B48. Add. Annotation : — ^Rold. SMpley Urban Die- 
trirt Oounoil v. Bradford Corpn., [1936] Oh. 
376« 

845. AdcL AmwMibn : — Gmerally, Retd. Shipley 
Urbaa District Council v. Bradford Oorpu.. 
[1836] Oh. 376. 

865. Add. Annotation : — Retd. Shipley Urban Dis- 
trict Council V. Bradford Corpn., [1936] Ch. 
376. 

866. Add. Annoiatton .'-—Retd. Shipley Urban Dis- 
trict Council V, Bradford Corpn., [1936] Ch. 
375. 

876* Add, Annotation : — ^Retd. Shipley Urban Dis- 
trict Council V, Bradford Corpn., [1936] Ch. 


VoL ZXZV.— Kbtake. Cases 848-^70. 

889. A^, Annotation : — R^td* Shipley Urban Dis* 
trict Council v, Bradford Corpn., [1936] Oh. 
376. 

401. A^, Annotation : — ^Retd. Shipley Urban Dis^ 
trict Council v. Bradford Corpn., [1936] Ch. 
376. 

408. Add, Annotation : — ^Retd. Be Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1981] 
1 Ch. 289. 

414a. .] — Smith v. Pawson (1866), 26 

L. T. O. S. 40, C. A. 

420. Add, Annotations : — Expld. Be Mason (1928), 
97 L. J. Ch. 321. Retd. Be Blake, Be 
Minahan’s Petition of Right (1931), 100 
L. J. Ch. 261. 


Part VI. — Recovery of Money Paid under Mistake 


457. Add, Annotation : — Consd. Morgan v. Ash- 
croft, [1937] 3 Ah E. R. 92. 

468. Add, Annotations : — Apld. Home & Colonial 
Insce. V, London Guarantee & Accident Co. 
(1928), 45 T. L. R. 134. Consd. Morgan v, 
Ashcroft, [1937] 3 Ah E. R. 92. 

461. Add, Annotation : — Consd* Morgan v, Ash- 
croft, [1937] 3 Ah E. R. 92. 

462. Add, Annotation : — Consd. Morgan v, Ash- 
croft, [1937] 3 All E. R. 92. 

468. Add, Annotations : — Refd. Be Regent Finance 
A; Guarantee Corpn., Ltd. (1930), 69 L. Jo. 
283 ; Be Gozzett, Ex p. Messenger & Co. v. 
Trustee, [1936] 1 Ah E. R. 79. 

4 Q 3 ii. ,] — ^ bookmaker brought an 

action for money had & received in order to 
recover a sum of money which he had 
accidentaUy overpaid deft., one of his clients, 
in respect of wagering transactions : — Held : 
(1) as the ot. could determine the amount of 
overpayment only by examining accounts 
of gaming transactions, which it was for- 
bidden to do by Gaming Act, 1845 (c. 109), 


the action could not be entertained ; (2) a 
pa^^ent made under a mistake of fact, 
which, if true, would not have rendered 
the payer liable, cannot be recovered in law. — 
Morgan v, Ashcroft, [1937] 3 Ah E. R. 92 ; 
106 L. J. K. B. 644; 167 L. T. 87; 63 
T. L. R. 786 ; 81 Sol. Jo. 477, C. A. 

464a. Mistake must have been cause of payment.] — 
Where an action was brought for money 
paid under a mistake of fact, & pltf .*8 evidence 
showed that if he had known of the fact, 
his ignorance of the law would stih have led 
him to pay ; — Held : as knowledge of the 
fact would not have affected his conduct the 
action failed. — Home & Colonial Insurance 
Co., Ltd. v, London Guarantee & Accident 
Co., Ltd. (1928), 46 T. L. R. 134 ; 73 Sol. Jo. 
60 ; 84 Com. Cas. 163. 

465. Add. Annotation : — Consd. Morgan v, Ash- 
croft, [1937] 3 Ah E. R. 92. 

470. Add. Annotations : — Consd. Norwich Union 
Fire Insurance Society, Ltd. v. Price, Ltd., 
[1934] A. C. 455 ; Morgan v, Ashcroft, [1937] 
3 Ah E. R. 92. 


PART V, SECT. 4, SUB-SECT. 1.— 

Ses Bl. Even In a 

oommon-law action on a written con- 
tract, the defence of mutual mistake 
may he raised, & parol evidence 
admitted to support It, although deft, 
does not claim reottdcation or rescis- 
sion of the contract. — Clark v, 
Appl®BtJ1»28] 2 D. L. R, 96 ; [1928] 
1 W. W. k. 784.— CAN, 

8S3 Iv. .] — Extrinsic evi- 

dence allowed in case of mutual mis- 
take as to the consideration for a 
mt^. — OYB e. Dionnm (19S6), li 
M.P, R. 107.— CAN* 


PART VL SttOT. S, SUB-SECT. 1. 

1 D, R. SIS 2 68 O. L. B. 823 'rww. 
D. L. k. 490 ; 62 0. L. B. 660. 

455 vi, — — lessee of a hotel 
covdnant^ with the lessor to Pay the 
rates on the land occupied by the 
hot^. The hotel formed part of a 
on land in the city 
of Sydney, the property of the lessor. 
The hotel occupied parf of the arround 
floor ^ the whole of the flrrt "Opr of 
hidldtog* (i^er part of the 


cround floor being occupied by a shop 
leased to another lessee. The council 
rated the land as an undivided lot & 
forwarded tho rate notices in each of 
several years to the owner, who in turn 
sent them to the lessee of the hotel. 
The hissoo paid the rates under the 
impression that the notices only 
referred to the land ocfjupied by the 
hotel. In an action againsl the council 
to recover that portion of the rates 
which he had not covenanted to pay : — 
Held : the lessee could not reix)ver that 
part of the rates from the council as It 
paid the rates voluntarily to the ooimdl 
instead of to the owner of the land, who 
alone was in legal relationship with the 
rating authority. — ^T oOhey’s, Ltd. v. 
Sydney Mxjnicipal OounOil (1936), 
IS L. G. R. 62.— AU8. 

f4r- Extent of aims. of proof ,] — ^In order 
to succeed to an action to recover back 
money paid under a mistake of fact 
pltf. must prove, not only the mistake 
of fact which induced him to part 
with the money, but also that under 
the particular olroumstauoes the law 
is ame to impute to deft, the fiction 
of a promise to repay It. The con- 
ditions under which the law will 
impute such a promise cannot, it 
seems, be reduced to a common 
formula.— Oardbn River Rural 
W uNicaPALrrY e. Montreuil, [1928] 
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3 W. W. R. 22: affd., [1929J 2 D. L. H. 
396 ; 1 W. W. R. 486 ; 23 S. L. R. 439. 
—CAN. 

PART VI. SECT. 2, SUB-SECT. 2. 

466 i. General rule .] — In a proper 
case money paid under a mistake ot 
fact may be recovered back. The four 
conditions of a proper case are : (a) the 
mistake was an honest one, i.e. there 
was a genutoe bond fide belief on tho 
part of the payer of the money that 
certain facts existed which did not 
eidi^ ; laches or negligonoo do not of 
themselves affect the bona fidea of his 
belief, & means of knowledge will not 
Imputo knowledge unless ho wilfully 
.abstained from InQulry ; (b) the 

mlstoke must have been between the 
paver & the receiver ot the money, i.e, 
the receiver must have been in some 
way a party to the mistake, either os 
Inducing it or as responsible for It or 
connected with it ; (c) the facts as 
they were believed to be must have 
Imposed an obligation, legal, equitable 
or moral, to make the payment ; 
(d) the receiver of the mbney had t o 
legal, equitable or moral right to retain 
the money as against the payer. — 
Royal Bank op Canada v, R., [19311 
1 W. W. R, 709 ; 2 X). L R. 685.— 
CAN, 
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471* Add* AnnokUion‘: — ^Refd/ Calico Printers* 
AssocnM Ltd. BarolAys Bank (1931), 145 
L. T, 61. 

484, Add. Annotation : — Consd. Anglo-Scottish 
Beet Sugar Corpn., Ltd. v. Spalding -Urban 
District (Council, [1^37] 3 All E.^ B. 336. 

484a. Mistake of agent.] — ^Plti. co., which 

had its head office at G. & had a district 
office at N., contracted with defts. for the 
supply of water to their branch factory at S. 
^''he original contract, in 1925, provided for a 
minimum quarterly payment of £376 by 
pltfs. In 1927 a new contract was made, 
under which the quarterly payment was 
reduced to £100. This contract was 
negotiated by pltfs.’ managing diiector at G., 
by mistake the factory manager at S. was 
not notified of the new contract, nor was the 
commercial manager at N. Defts., also by 
mistake, continued to send out demands at 
the old rate of £376, which were passed for 
payment by pltfs.’ branch manager at 8. & 
forwarded to the commercial manager at N., 
wlio drew cheques which were signed as a 
mere matter of routine without f mother in- 
quiry by t)ie managing director on his next 
visit to N. The error was not discovered 
until 1930, when pltf. co. sought to recover 
the amounts overpaid : — Held : (1) the mis- 
take was a mutual mistake of fact, not of 
law’, pltfs. were primd facie entitled to 
recover ; (2) even if the principles on which 
a co. is held liable for the fraud of an agent 
ai)ply equally to cases of innocent mistake, 
the mistake of the factory manager <fe the 
commercial manager was the mistake of idtf. 
co., which could rely on it, & it was im- 
mat^erial that the managing director of the 
CO. knew’ of the existence ol the second con- 
tract, he not being aware that it was not 
being acted on. — A nglo-ScottisH Beet 
8rjGAR OoKPN., Ltd. v. Spalding Urban 
District Oounctl, [1937] 2 K. B. (>07 ; 
[1937] 3 All E. 11. 336 ; 100 L. J. K. B. 886 ; 
157L.T. 460; 53T.L.K.S22; 81 Sol. Jo. 734. 

487. Add, Annotations : — As to (2) Apld. Home & 
Colonial Insce. v, London Guarantee & 
Accident Co. (1928), 45 T. L. H. 134. As 
to (2) Consd. Anglo-Scottisli Beet Sugar 
CVirpn., Ltd. v. Spalding Urban District 
CouncU, fl937J 3 All E. B. 335 ; Morgan 
Ashcroft, fl937j 3 All E. K. 92. Refd, 
Norwich Union Fhe Insurance Society, Ltd. 
V. Price, Ltd., [1934 [ A. C. 4,55. 


494. Add, Annotation Refd. Anglo-Scottish Beet 
Sugar Corpn., Ltd. v, Spalding Urban Dis- 
trict Council, [1937] 3 All E. B. 336. 

611. Add, Annotatiofis : — Consd* Ee Mason (1928 
07 L. J. Oh. 321. pefd. Maorcohi*? Wireless 
Telegraph Co. t?. Newnnan, (1980] 2 jfe, B. 292 ; 
Me Simms, Ex p. Trustee, [1984] Oh. 1 ; 
Morgan v. Ashcroft, [1937] 3 AH E. B. 92. 

515. Add. Annotation : — Generally ^ Refd* Anglo- 
Soottish Beet Sugar Corpn., Ltd. v, Spalding 
Urban District Council, [1937] 3 All E. R. 
335. 

520. Add, Annotation : — ^Refd. Anglo-Scottish Beet 
Sugar Corpn. v, Spalding Urban District 
Council, [1937] 3 All E. R. 335. 

522. Add. Annotation : — As to (2) Consd. Anglo- 
Scottish Beet Sugar Corpn. v. Spalding Urban 
District Council, [1937 J 3 All E. R. 335. 

526. Add. Annotation : — ^Refd. Morgan v. Ashcroft, 
[1037] 3 All E. B. 02. 

530. Add. Annotation : — Refd. Gowers v, Lloyds 
& National Provincial Foreign Bank, Ltd., 
[1937] 3 All E. H. 55. 

533. Add, Annotations: — As to (1) Refd. Marconi’s 
Wireless Telegraph Co. v, Newman [1930] 

2 K. B. 292. As to (2) DlStd. Reckitt 
V, Barnett, Pembroke & Slater (1927), 44 
T. L. R. 63. Refd. T^ever Bros., Ltd. v. 
Bell, [1931] 1 K. B. 557 ; Morgan v. Ashcroft, 
[1937 J 3 All E. R. 92. Generally ^ Refd. 
Home Sc C’olonial Insce. t?. London Guarantee 

Accident Oo. (1928), 45 T. L. K. 134. 

536. Add, Annotations : — Consd. Re Mason (1928), 

97 L. J, Ch. .^21 ; Anglo-Scottish Beet Sugar 
Coi'pn., Ltd, V. Spalding Urban District 
Council, [1937] 3 All E. ll. 335. Refd. Re 
Blake, lie Minahan’s l*eiition of Right, [1932J 
1 Ch. 54. 

537. Add, Annotations : — Refd. British & North 
European Bajik v, Zalzstein, [1927] 2 K, B. 
92 ; Anglo-Scottish Beet Sugar Corpn., Ltd. 
V. Spalding Urban District CoimcU, [1937] 

3 All E. R. 335. 

540. Add, Ciiations [1921] 2 K. B. 92; 96 

L. J. K, B. 630 ; 137 L. T. 127 ; 43 T. L, R. 
299. 

562. Add, Citations 131 L. T. 633; 17 ABp. 

M. L. O. 306. 

Add. Annotaiion : — Expld* Snodth Hogg v, 
Bamberger (1928), 97 L. J. K. B. 458. 


PART VI. SECT. 2, SUB-SECT. 8. 

47S xlx. — — Canadian Mort- 
OAOE Assoon. V. R.. I19171 1 W. W. R. 
1130 ; 10 Saak. L. R. 30 ; 33 U. L. R, 
43.-LiJAN. 


475 jot. .] — The rule that where 

money is paid upon the euppoaltlon 
that a apeomo fact, which if true would 
entitle the payee to the money, le true, 
bnt It is In reality nntme, the money 
may, generally speaking, be recovered 
back, was applied herein in favour of 
pltf., a CO. engraged in financing the 
sale of motor cars, where It advanced 
money to deft., a wholesale dealer In 
oars, thinking that It was dealing with 
respect to & obtaining title to a car 
then being gold by deft,, whereas In 
truth the oar in question had, without 
the knowledge of deft.. Sc thmush the 
fraud of a retail dealer, been sold toy 
the latter & tlUe thereto had passed 
to the purchaser from him . — vMmO 
FiNANog Oo., Ltd. v. Pkbeman Oo., 


Ltd., 
D. L. 


(193X1 2 W. W. R. 493 ; 3 

R. 756; 26 Alta. L. E. 395.— CAN. 


PART VI. SECT. 2, SUB-SECT. 5. 

488 iv, .3— Money honestly 

paid under a mistake of fact can be 
rcfoovercd book even though the person 
paying it did not avail hlrasolf of the 
moans of knowledge which ho pos- 
sessed. — S t. Rose Rural Munioi- 
pALiTv V. royal Bank op Oanada, 
[19281 1 W. W. R. 668 .— CAN. 


PART VI. SECT. 2, SUB-SECT. 7. 


508 V. ,1— Rent wrongfully col- 
lected & paid under a mistake is re- 
coverable by action for money had & 
received. — S cott v. Sfkarin (1930), 
50 B. 0. R. 4(i6.— CAN. 

PART VI. 8* SUB-rSSCT. 1. 


t i. — FiaoEB e. Luigs, (18281 
V. L, R, 190 ; 47 A, L. T. X66.— AUS. 
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t ii, .] — t<Tong Interpretation 

of an agreement is a mistake of law, 
& money paid In consequence of such 
misint^retation cannot be recovered. 
—Ottawa Elkctrio Ry, Oo. t>. Ottawa, 
[1934] 4 D. L, R, 731.— CAN. 

582 i. Effect of c^umoe in understands 
ing of tanjo — Subsequent declaration of Um 
by (Kn*rt,l— Money voluntarily paid at 
a time when the law Is in favour of the 
payee cannot be recovered, If a subee- 

? tuent iudloial dedsion reverses the 
opoaer understanding of the law.r— 
JuWAN e. Auckland (Mayor, bto.), 
[1027] N. Z. L. R. A5%^,X, 


PART VI. SECT. 3, SUB-^SECT. 2. 

■k. Money paid to munidpalUjt^ 
For licenoe to instat petrol pump-^No 
power to ffremt Mcencc.)— In 1826 pltf* 
applied to deft, for permission to 
twe petrol pumps on footPk^s in the 
mnnMpality, & deft, grantoa snioh 
mission on the oonuition tbet 



577. Add* AnnotaUona : — ^Coiisd. Re Gozzett, Ex p. 
Messenger & Co. v. Trustee, [1936] 1 All E. B. 
79. Retd. Re Begent Pinanoe & Guarantee 
Oorpn., Ltd. (1930), 69 L. Jo. 288. 

583a, Deduction of tax on sum regarded as Interest 
—Sum dealt with by Inland Revenue as 
capital.] — Certain claims arose to be settled 
in connection with the increased burden 
falling upon pltf . council consequent upon the 
alteration of the boundaries of the city of 
Oxford under Oxford Extension Act, 1928. 
Terms of settlement were recommended to 
the parties by accountants appointed to 
negotiate a settlement, & by letter pltfs. 
stated that they accepted the following 
settlement: capital sum, £4,100 ; one year’s 
burden in respect of highways, £1,925 ; plus 
interest at the rate of 5 per cent, per annum 
from Oct. 1, 1929 [the amount being left 
blank]. Lefts, in reply sent a cheque for 
£0,759 5s, & a receipt for execution under 
pltf. council’s seal. This receipt stated that 
the sum of £6,759 5s. was received “ in full 
satisfaction ^ discharge of all claims of pltfs. 
upon defts. in connection with or arising out 
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of the alteration of the boundaries of the city 
of Oxford under Oxford Extension Act, 1928* 
as follows ; capital sum, £6,025 [the total of 
the two capital sums above-mentioned] ; 
interest at 5 per cent, per annum from Oct. 1, 
1929, to Dec. 31, 1932, £979, less income tax 
at 5s. in the £, £244 15s.” The income tax 
authorities regarded the x^ayments, includmg 
the so-called interest portion, as capital 
sums, & intiinated iliat they would not look 
to defts. to account for tax in respect of the 
deductions made. Pltfs. claimed from defts, 
£244 15s., the sum stated in the receipt to 
have been deduc.ted in respect of income 
tax : — Held : as the settlement was expressed 
to be in full satisfaction & discharge of all 
clainis upon defts., & the contract was not 
entered into under a mistake as to the 
present existence of an essential fact 
recognised by law as the foundation of the 
contract, the settlement, could not be re- 
opened A pltfs. could not recover the sum 
claimed. — Bulling i>oN Bural District 
Council v. Oxford Oorpn., [1936] 3 AU E. R. 
875 ; 80 Sol. Jo. 1037. 


should pay an annual fee of £5 58. in 
respect of each pump. Pltf. paid 
£10 10s. in pursuance of that arrangre- 
ment & installed the two pumps. When 
It was subsequently discovered that 
deft, had no power to authorise 
the erection of petrol pumps pltf. sued 
to recover the money he had paid, & 
obtained judgment in the local ct. : — 
Beld : allowing the appeal, there had 
been no failure of consideration, as 
pltf. had the full enjojonent of that 


for which ho bargained i fuitbor, if 
the money had been paid under a mis- 
take it was a mistake of law, & the 
money could not be recovered. — 
Midland Junction Municipality v. 
Kent, 11932] W. A. L. R. 99.— AUS. 


PART VI. SECT. 3, SUB-SECT. 4. 

BO. Jl*ayment wuUr ultra vires statute . I 
- -TleM : pltf.’s f.ontcntion, that al- 
t hough money paid voluntarily under a 


mistake of law with full knowledge of 
the ftiets is not as a general rule ro- 
covoralde. yet this rule does not apjdy 
where the reeinving persoii was ab 
initio without authority to ro(!Oivo it, 
is not sustained by the detdwions. — 
INDKPEVDEN’L’ MlLK PllODUCKKS' OO- 
OrRUATlVL ASHOCN. r. UllITIKH 
('OLT^MBIA LoWEU MAINLAND DaIKV 
l^KODUCTW llOAUD, 11937] 1 W. W. il. 
37 9. -CAN. 
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MONEY AND MONEY-LENDING 
Part I. — Money. 


Add. Annoiationa : — Refd. Anchor Donaldson 
V, Orossland, [1929] A. C. 297 ; Marconi^s 
Wireless TelegjMh Oo. v. Newman, [1930] 2 
K. B. 292 ; & Simms, Ex p. Trustee, [1934] 
Ch. 1. 


Part II. — Currency and 

1 2, Add, Annoiationa : — Aa to {\) Reid. Bderger v. 
New York Life Assce. (1927), 96 L. J. K. B. 

930 ; Broken Hill Proprietary Co. v, Latham, 
[1933] Ch. 373. 

15a. Salary In Turkish pounds — Employment in 
Cyprus.] — In 1905 resp. became a member of 
the pensionable staff of a Turkish banking 
corpn. of which applts. were the' Cyprus 
branch. By the contract then made he was 
entitled on retiring to a pension based upon 
liis salary in the previous year. His salary 
was a sum in Turkish pounds. Before the 
war the Turkish pound was a coin of specified 
gold content, but in 1916 paper money was 
issued by the Turkish Govt. & made legal 
tender in Turkey. Reap., who previously 
had served in Turkey, was transferred to 


10. Add, Annotaiiona: — Refd. Ee Wait, [1927] 1 
Ch. 606 ; Madras Official Assignee v, Krish* 
aaji Bhat (1933), 49 T. L. B. 482. 


Rate of Exchange. 

Cyprus in 1923, & was employed there by the 
applts. until the end of 1931, when he 
retired. In Cyprus his salary was paid at 
the rate of 100 Cyprus pounds per 110 
Turkish pounds. That rate was adopted 
when both England & Turkey were on the 
gold standard, ^ was based upon the gold 
content of the English sovereign, which was 
interchangeable with the Cyprus pound, & 
of the Turkish pound. The Cyprus currency 
had since depreciated in terms of gold : — 
Held : resp.*s pension was payable in Thirkish 
gold pounds converted into Cyprus currency 
at the rate of exchange on the day of each 
payment. — Ottoman Bank of Nicosia v, 
DASCALOPOUiiOS, [1934] A. 0. 364 ; 103 L. J. 
P. C. 73 ; 161 L. T. 161, P. C. 


PART 1. SECT. 1. 

sa. Purchase sale of gold coins 
without licensed — On appeal from a 
conviction of applt. of the offence of 
nnlawfuUy carrying on the business of 
a gold-coin dealer without being the 
holder of 4 license, contrary to clause 2 
of the regulations under the Board of 
Trade Act, 1929 : — Held : the first 
ground of appeal — namely, that as 
sovereigns are still legal tender in New 
Zealand & are therefore part of the 
currency, they cannot he purchased 
or sold, but can only be exchanged for 
currency In a different form — ^failed, 
as the 0vlng of a higher valne In cash 
for a sovereign Is a purchase of that 
sovereigu, & It is taken by the pur- 
chaser not as a current coin of the 
realm, but as a piece of gold of standard 
fineness, is bought as gold for the 
purpose of xnaklng a profit on the gold. 
— ^MoBKis t?. Ritohik, 11984] N. Z. 
L. R. Supp. 196 ; G. X.. R. 734.— N.Z. 

PART II. SECT. 1. 

sd. AusitalUm. noAea — In New 
Guinea.]— Austealian notes 
issued pursuant to Part VIA., Division 4 
of Oommonwealtb Bank Aots, 1911- 
1981, are le^l tender throughout the 
Territory of New Guinea, by vtctub of 
sect. 60 h (1) (ft) of that lot, which 
sect, was made applicable by sect. 13 
of the New Guinea Acta, 1920-1926 ; 
furthw, the Commonwealth Parlia- 
ment had legislative power to pass the 
New Guinea Acts, 1920-1926.— 

V, Mainka, {1983J Arg^ L. R. 696 ; 7 
A. li. J. 2i4.— A08. 

PART U. SECT. 2, 1. 

16 I, Morigaae Where a Con- 

tract provides that the money payable! 
thereunder shall paid In a IcMgn 
country the question as to what Cutp 


rency it is payable in is determined by 
the intention of the parties as ex- 
pressed by the terms of the contract, 
where by a contract money payable in 
a foreign currency Is made payable at 
a fixed Sc definite time, the time so 
fixed for payment is the date as to 
which the rate of exchange is to be 
calculated. Under a mtge. made In 
Winnipeg on Winnipeg property the 
mtgor. covenanted to pay the principal 
on Nov. 1, 1932, " in gold or its equiva- 
lent at the offioe of the mtgee. in the 
City of Detroit*'; & covenanted to 
pay interest at 7 per oent. per annum 
by half-yearly payments at the same 
place *‘ln gold or lawful money of 
Canada." The mtge. also provided 
that all interest in arrears should 
become principal Sc bear interest at 
the rate aforesaid ; — Held : the mtm. 
was entitled to payment of the principal 
in an amount in Canadian dollars which 
on Nov. 1, 1932, would have bought 
the principal amount In Uuited States 
dollars, but that the clause speclfioolly 
providing that interest might he pay- 
able in lawful money of Canada 
governed the payment of Interest. 
Moreover the clause wlfieh provided 
that all Interest fihould become prlnotpal 
made the interest prinoh;>al only for 
the purpose of hearing interest. — 
J0HNI9ON V , Pbatt, [1934] 1 W. W. R. 
321 ; 2 D. X. R. 802 ; 42 Man. L. R. 
fiS.-OAN. 

• i. - — ^,3 — Provisional sentenoe 
was claimed upon a m^. bond in 
which deft, acknowledged her indebted- 
ness to pltts. in the sum of " two 
hundred k flffy pounds (6260) sterting, 
from t oeing the balance of 
pnrchaaeiprt()e Sc agreed costs in 
imnneotiQn ^th the pumhasej;* td a 
certain joatarmt hommt by deR;. from 
pltfs. A c^mtion m the bond pro- 


vided that all payments of Interest Sc 
principal should he made lu " British 
sterling money " at a particular place 
in Natal : — Held : as the parties could 
not have intended, in a transaction 
which was between South Afrioaus 
in South Africa ooncemlng such an 
ordinary article of commerce as a 
motor vehicle, that the amoimt to he 

S aid In discharge of such a purely 
omestic debt should vary with the 
exchange between South Africa Sc 
Great Britain, the word ** sterling " 
In the acknowledgment of debt meant 
nothing more than standard money. Sc 
if deft, oould discharge her obligation 
by a payment in Britlw sterling money, 
it would have to be equivalent to £250 
in South African m<mey, Sc provisional 
sentence must therefore be granted, 
lor £250 as prayed. — FianER, Bm- 
MONB Sc ROPWAT (PPTV.), XXDi V. 
Munbsari, [1982} N. X. R. 77.— S. Af 

e il. .] — Mtf. was the holder of 

debentures issued by daft, municipal 
corpn. in which it promised to pay *^to 
the holder of this Debenture the sum 
of Five Hundred Dollam ($500.00) of 
lawful money of the Dominion of 
Canada, or £102 14s. lOd., its stcn’Ung 
equlr^ent, at the rate of $4,86 2/8 to 
the one pound steriing, on the ISth day 
of Nov. 1933, at any branch of the 
Bank of Brll^ North America, either 
at ViotoHa, B.O., Toronto, Mmtreal, 
the City of New York uTSIA., or 
Xnndon, England, at the hold^’s 
option.** On the due date 9Mlish 
money was at a premium over Canadian 
money. On Bsdd date pltf. duly pre- 
sented the debentures for i^yment at 
^ Bank of MontareaX VietOTla, B;C» 
(the suooessor to tim Bank dt Brttwb 
North America) damaged payment 
in Engu^Tmcxiiey of gins 14$. or 
its equivalent id Oanaman mtmdf dt 
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17a. Agreement to nay In sterling in goiil 

ooln — Payment In bank notes.]— One F. 
was the holder of a bond for £100, one 
of a series of bonds issued in 1928 by a 
Belgian co. Each bond provided for pay- 
ment of £100 on Sept, 1, 1963, or at an 
earlier date in accordance with indorsed con* 
ditions, & of interest during the continuance 
of the security at the rate of 6i per cent, per 
annwmy “ in sterling gold coin of the United 
Kingdom of or equal to the standard of 
weight & fineness existing on the first day of 
Sept. 1928,” by equal half-yearly payments 
on every Mar. 1 & Sept. 1 in accordance with 
coupons attached thereto. One of the 
indorsed conditions provided that the bond 
should be construed & the rights of the 
parties regulated according to the law of 
England as a contract made & according to 
the tenns tliereof to be performed in England. 
A half-yearly instalment of interest on the 
bond having fallen due, the co. claimed to 
pay the nominal sum specified in the coupon 
in whatever might be legal tender in England 
at the day of payment in full discharge of 
their obligation under the bond. Upon an 
originating summons, P., as pltf., claimed 
such a sum in sterling as would purchase in 
the market on the day of payment gold of 
the weight & fineness contained in the gold 
coin of the United Kingdom sufficient to 
discharge the payment if falling due on 
Sept. 1, 1928 : — Held : pltf. was entitled to 
a declaration that upon the true construction 
of the bond he was entitled as the holder 
thereof to receive from the co. from time to 
time by way of principal & interest thereunder 


& on the due dates of payment therefor Stich 
a sum in sterling as should represent the gold 
value of the nominal amount of each respec- 
tive payment, such gold value to be ascer- 
tained in accordance with the standard of 
weight & fineness existing on Sept. 1, 1928, 
&, where the nominal amount comprised a 
fraction of a pound, a sum in sterling repre- 
senting a corresponding fraction of the gold 
value, ascertained as aforesaid, of a pound, 
part of the nominal amount aforesaid. — 
Feist v. Soci^Ti: Intercommunaxe Bexge 
D ’Electricity, [1934] A. C. 161 ; 103 L. J. 
Ch. 41 ; 60 T. L. K. 143 ; 78 Sol. Jo. 64 ; 
39 Com. Cas. 145 ; sub nom. ^Be 

Intercommunalb Belge ] 

Feist v. SociYtY Ikteroommunale Belge 
160 L. T. 41, H. L. 

Annotations.* — Distd. Britlwli & French Trust Oorpn., Ltd. 
New Brunswick Ry. Co., [1936] 1 All E. K. 13. Consd. 
R. V. International Trustee for Protection of Bondholders 
Akt., [1937 ] A. C. 500. Refd. St. Pierre v. South American 
Stores (Gath & Chaves), Ltd., & Chilean Stores, [1937] 3 
AU E. R. 349. 

17b. Payment in gold lllegal.l— In 1917 

the British Crovi. made an oiler in New 
York of 5J per cent, secured loan convertible 
gold Notes, the principal & interest of which 
& of the bonds into ^vhich they might be 
converted were to be payable, without 
deduction for British taxes, in New York in 
United States gold coin, or, at the option of 
the holder, in London, in sterling at the fixed 
rate of 4*86^ dollars to the pound. The 
offer was made “ subject to the approval by 
our counsel of necessary fonnal ities. ’ ’ Resps. 
were the holders of a bond, in exchange for a 


the rate of exchange on the due date, 
which demand was refused by the bank, 
but at the same time the bonk offered 
to pay pitf. £500 In Canadian money 
in respect of each debenture which In 
turn pltf, refiused. Pltf, thereupon 
brought an action claiming: the said 
sum m English money or its equivalent 
at the rate of exchange at the date the 
writ was issued, but at the trial pltf.’s 
counsel conceded that, if pltf.’8 oon» 
tentlons were upheld, it would bo 
entitled to payment at only the rate 
of exchange at the due date of toe 
debentures : — Held : pltf. was entitled 
to only the face value of toe debentures 
in Canadian dollars, i.e., £500 per wh 
debenture. The words “its sterling 
equivalent “ indicate that the amount 
of English money was to bo of the 
same value as the amount In Canaton 
dollars (k the addition of the wor^ & 
figures at the rate of f4.86 2/S 
makes it clearer that toe intention vrsa 
that the EugUsh money should be the 
equivalent of 500 Calnadian dollars. 
The purpose of inserting toe latter 
words was to fix the rate of exchange. 
No matter In what foreign currency 
an obUmtlon Is payable in Oana^, 
any juagment obtained in our cts. 
must be for an amount in the currency 
of tote country.— E otal TRigT Co. v. 
Oak Bat Corwi., [19841 8 W* W. R. 
210 ; 4 D. h. R. 697 ; 48 B. 0. R. 514, 
--CAN. 

f 1, Mwiidpal deber^es pay- 

able in Oanadian currency or 
A provinoial statute empowering cities 
to pass bye-laws for the l»ue of 
debentures stated that ** bye-law 
may provide that toe debenture & 
coupons shall be payable in lawful 
money of Canada or 1“ 
of Great Brftalh or aa to 
In one It p^ thereof In the ot^ ^ 
the said moneys of MUlvalent 
my be »^« payi^at^y. place ^ 
pl»o(te in Oanaaa, Great Brttsin or the 


United States of America ; the equiva- 
lent value of toe said moneys shall be 
the value provided in the Currency 
Act of Canada ; . . . ** : — Held : the 
power of the cities thereunder waa 
limited to the Issue of debentures 
payable either In lawful money of 
Canada or sterling nnonoy ; &, there- 
fore, payment of certain debentures 
Issued by pltf. city expressed to be 
payable boto as to principal & interest 
fn dollars either in New York or In 
London could be lawfully made by 
payment of toe specified amount In 
Canadian currency, converted, when 
necessary. Into the lawfnl money of 
the place of payment, notwithstanding 
that the currency of too place of 
payment was at a premium over 
Canadian ourronoy. — Saskatoon City 
c. London & Western Trusto Co., 
Ltd., [1933] 2 W. W. R. 296; [1934] 
1 D. t. R. 103.— CAN. 

sa. “ Gold “ bond issue by Toronto 
company — Holder of ifUerest coupons 
resident in Bdgium — Currency of pay^ 
nien/,1— Dbsrwa c. Rio J>e JANEmo 
Tramway, Light & Power Co., [19281 
4 D. L. R. 542; 62 O. L. R. 669.-~OAN. 

*f, Irdcreti on railway bondh-Pay- 
able in England*] — Interest on rallT^y 
bond payable In England held payable 
In English ourrenoy, — Brown r. Al- 
berta & Ot. Waterway Ry. Co. 
(1921), 59, D. h, R. 620.— CAN. 

sg. Insurance policy.]-— A Canadian 
living in Ontario insured^ his life by a 
policy of Insurance payable in doll^ 
U the oo.*s office In 
he was entitled to 

money at the face value of the poiioy. 
Weiss v. State Life Insuhanoe 
93^ 4 b. L. B. 469 ; O. R. 677 ; 

1985] S, 0. B. 461 ; 5 F. B. J. (Can.) 

19.— CAN. 

A. Mortgage 

—In pursuanoe of an ag^mnt lor 
thesm Sc purchase of land situate in 


the mandated territory of New Guinea, 
mtges. executed In 1926 at Rabaul by 
applt. in favour of rosp., provided that 
all payments thereunder “ shall be 
made in gold or In currency equivalent 
thereto at the market or exchange rate 
current at the time when every such 
payment is actually made.” The 
principal sums seciired by the 
were expressed in pounds. On May 1, 
1931, applt. paid to too credit of 
reep.’s account with a bank at Rabaul 
nine hundred Australian one pound 
notes in full payment of £900 interest 
falling due under the mtg^. on 
Juno 30, 1931. At all material times 
the equivalent of £900 in gold in Ribaul 
was eleven hundred & seventy -two 
Australian pound notes : — IlfM : the 
provisions of sect. OOh 
C ominoD wealth Bank Act, 1911-1931, 
applied to the territory of how Guinea 
&, therefore, tbe payment of nine 
hundred Australian one pound notes 
satisfied the debt of £900 duo 
mtges. — J olley v. Mainka (1934), 43 
C. L. R. 242.— AUS. 

sf. Contract made in 
performance in New Zealand— I oun^ 
^Sa^']—neld: the payment in 

New ;?ealand where ^ 
to bo performed in the stifimatea 
number of potmds in New Zealand 
?iS?oncv was complete pcrfoiman^ of 
[hT “oitraot.-BALI.ANTyNK (.TJ & 

CO LIT). V. PE BulWEK. []93y N. Z. 
if R Ml ; G. L, R. 410 ; 12 N. Z. 
L. J. 186.--N. Z. 

•h. Identity of English 
pound — Maicriality.yrThe Identity of 
the English & Australian pound in 
measuring obligations Is of no sigid- 
fleance vtoere it becomes necessary to 
a^rtaln the relative value of the two 
ourronoies In which those olMlgatlons 
are ffisoharged.-—PAY^ v. Federal 
CoMR. OF Taxation (1935), 51 C. L. R. 
197.— AGS. 
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Note, by which iher British Govt, promised to 
pay one thousand dollars on Feb. 1, 1937, 
either in New York, at the office or agency 
to be maintained there by them, in gold 
coin of the United States of the standard of 
weight & fineness existing in Feb, 1917, or 
in Jlx>ndon in sterling money at the fixed 
rate of 4-86^ dollars to the pound. The pay- 
ment was to be made without deduction for 
any British taxes. In 1933 by a Joint 
Resolution of the Congress of the United 
States, wliich it was admitted had the force 
of law, it was provided that every provision 
contained in any obhgation which purported 
fo give the obligee a right to require payment 
in gold or a pajticular kind of coin or cm*- 
rency, or in an amount in money of the 
United States measured thereby, was against 
public policy, & that any such obligation 
should be discharged upon payment, dollar 
for dollar, in any coin or currency which at 
the time of payment was legal ttmder for 
public or private debts. On a petition of 
right by resps. claiming that they were 
entitled to be paid such a sum in dollars as 
would equal in value the number of dollars 
of the standard specified in the bond — 
namely, of the weight <te fineness which was 
prescribed by the law of the United Btatcs 
existing in Feb. 3017 : — Held: (1) a con- 
sideration of all the circumstances relating 
to the offer <.)f the loan — the fact that the 
Notes were issued in the first instance in the 
United States, were expressed to be in terms 
of irnited States currency, & were to be paid 
on one option in New York on a value 
estimated by reference to United States coins 
— pointed to the law* of the United States 
being the proper law of the conti'aot ; (2) the 
Joint Resolution of ( 'ongress had the statu- 
tory effect of requiring the bond to be dis- 
charged upon payment of dollar for dollar 
of the nominal amount. — R. v. Inter- 
national Tki;rtek rxm Protection of 
Bondholders AKTiENGESELLscHAi^"^r, [1937’j 
A. V. 500 ; [1937] 2 All E. R. 164 ; 106 
L. J. K. B. 236 ; 1.56 L. T. 352 ; 53 T. L. R. 
507 ; 81 Sol. Jo. 316 ; <12 Com. Cas. 246, H. L. 

Annotations : — f2onsd. Ht. Pierre v. South Amerhsan Stores 
(Gath & Chaves), Ltd., & Chilean Storvis (Gath & Chaves), 
Ltd., [19^7] 3 AU E. R. 349; British & French Trust 
Corpn., Ltd. r. New Bninewick Ry. C\)., [19361 1 All E. R. 

17c. .] — (1) Defts. issued on Aug. 1, 

1884, 6,000 First Mtge. Gold Bonds of like 
amount, tenor & date. The bonds were 
secured by a mtge. trust deed & all became 
due on Aug. 1, 1^4. The bonds 8tat>Gd that 
on that date defts. for value received pro- 
mised “ to pay to the bearer or registered 
holder thereof £100 sterling gold coin of 
Great Britain of the present standard of 
weight & fineness at its agency in London, 
England, with interest thereon ” at 5 per 
cent, per annum payable in London or at the 
holder’s option at deft.’s office in New 
Brunswick, Tlie interest coupon stated that 
the CO. would pay the bearer £2 IO 5 . sterling 
at its agency m London, England, or at its 
office in New Brunswick on Aug. 1, 1934. 
Pltfs., holders of 992 such bonds, claimed 
in respect of each bond the sum in sterling 
calculated on Aug. 1, 1934, then representing 
the gold value of £100 on Aug* 1, 1884 : — 
Held : pltfs. were not entitled to be paid on 
such gold basis, but only £100 sterling ; 


because upon the true construction of the 
bond, the question was purely one of con- 
struction, the contract was not one for a 
payment of gold in specie^ but one for the 
repayment of £100 sterling. The interest was 
similarly payable in sterling, 

(2) In an action between the same parties 
upon one of the said bonds pltfs. obtained 
judgment on Nov. 7, 1934, upon the gold 
basis now claimed, the present defts. not 
having put in any defence to that action. 
The statement of claim in that action did not 
allege that all the bonds were identical in their 
terms : — Held : there was no estoppel by 
record, because each bond was a distinct 
contract further, the record of the previous 
action did not show that all the bonds were 
in the same terms.-— British & French 
Trust Corpn. v. New Brunswick By. Co., 
[1986] 1 All E. R. 13 ; 154 L. T. 191 ; 80 

Sol. Jo. 148 ; revsd. [1937] 1 All E. R. 516. 

Debenture payable in London or New 

Zealand.] — Resps. were the holders of a 
number of debenture bonds in denomina- 
tions of £100, dated 1920, & the interest 
coupons outstanding under them, which were 
issued by the Auckland, New Ze.aland, 
Corpn. under the liocal Bodies l^oans Act, 
1913, sect. 26 of Appropriation Act, 1015, 
in payment for the purchase by the Corpn. 
from a private undertaking of the City’s 
tramway system. The debentures & the 
, interest thereon, at the rate of 5|: per cent. 
per annum, were payable at the holder's 
option either in Auckland, New Zealand, or 
in London. The currency C)f New Zealand 
having become depreciated resps. exercised 
their option to be paid in London, having 
been there offered payment of the equivalent 
in sterling of the nominal amount in New 
Zealand currency, they claimed a declaration 
that they were entitled to be paid in sterling 
—in the currency of England — -both as to 
principal & interest, without any deduction 
for exchange : — Held : that there being a 
common imit of account, the pound, in 
England <fc New Zealand, the mode of per- 
formance of the contract must be governed 
by the law of the place of performance, Sc 
accordingly the debt must be discharged by 
payment in the currency of the place of pay- 
ment. Provided, therefore, that the bearer 
exorcised his option to be paid in Ixmdon, the 
interest coupons were payable in English 
currency without any allowance for exchange, 
as also were the debentures when they fell 
due. The Local Bodies Loans Act, 1913, 
which contained a code regulating the con- 
ditions & the i>rooedure under which a local 
authority in New Zealand were entitled to 
borrow money for public purposes, did not take 
the present case out of the ruling in the Adelaide 
case, No. 17i, post. The word “ pound ’’ con- 
templated & authorised by that Act meant 
the common unit of account current in 
Great Britain & in various parts of the 
British Empirei & the currenev which it 
connoted in the case of any particular loan 
would be .determined by the place, whether 
within or outside New Zealand, stipulated 
as the place of payment in the debenture.— 
Auckland Corpn, v, Alllancb Assurance 
Co., Ltd., [1937] A. C. 587 ; [1987] 1 AU 
E. B. 645 ; 106 L. J* P. 0. 40 ; 156 L. T. 
367 ; 53 T. L. E. 347 ; 81 Sol. Jo. 96, P. 0. 

16 
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Money payable abroad on demand in foreign 
currency — Refusal to pay — ^Whether remedy 
in debt or damages.]— B anjosbs & Bake- 
IKO, No. 276a, arde. % 

17e. Bill payable abroad — Sum In sterling — Of 
“ value cheque on London.”] — Resp., a 
British subject residing in Manchester, was 
in the habit of consigning Manchester goods 
to customers in Beyrout. The course of 
business was for him to draw a bill at sight 
on the customers for the amount in sterling, ^ ' 
representing the cost of the goods & com- 
mission, & to hand it, with the bills of lading 
& invoices, to the Manchester branch of 
applts., a bank incorporated in Turkey. 

Tixe Manchester branch then made an 
advance to him on the bill, & sent the 
documents to their Beyrout branch, who 
collected the price from the customer in 
exchange for the goods. On the Manchester 
branch being advised by the Beyrout branch 
that the price had been paid, a cheque for 
the sterling value of the goods, leas any 
advance made, was handed to resp. In 
accordance with this practice reap, consigned 
to Beyrout goods which arrived there shortly 
before the outbreak of war, on Nov. 5, 1914:, 
between this country & Turkey, on which 
date applts. held the bills Sc the documents 
representing the goods. The bills were in 
the following form ; “ Please pay to our 

order value cheque on London the sum of 
£ sterling. Shipping documents 

attached to be given up on payment.” After 
the outbreak of war the Beyrout branch of 
applts. delivered the goods to the customers, 
taking payment in piastres of a sum fixed 
by the Beyrout branch as the price of sterling 
in London, & on the conclusion of the war, 
the piastres having fallen in value, the applte. 
claimed that they were only liable to pay the 
resp. a»n amount in sterling which at the then 
current rate of exchange represented the 
value of the piastres they had received for 
the goods. Resps, sued applts, to recover 
the sterling amoimt of the bills, or, alterna- 
tively, damages for the conversion of the 
goods : — Held : the words ” value cheque on 
London ” meant that the payment, which 
would ordinarily be in Turkish currency, 
must be so calculated on the exchange of the 
day as to represent the price of a cheque on 
London for the amount of the bill. — Otooman 
Bake v. Jbbaba, [1928] A. C- 209; 97 
L. J. K. B. 602 ; 139 L. T. 194 ; 44 T. L. R. 
626 ; 72 Sol. Jo. 616 ; • 33 Com. Oas. 260, 
H. L. 

171. Chafterparty — Commission on freight.]— 

Bong Line, Ltd. v. Westrauan Farmers, 
Ltd. (1932), 48 T. L. R. 698, H. L. ; revsg . 

S 0. sub nom , Westralian Farmers, I^d 
V. &NO Line, IjTD. (1931), 47 T. L. B. 686 

^Auckland Oort>n. v. Alliance Aesuranoe 

^ C^m?il?a 687^"feld. Adelaide ElecWo Supply Co. 

V. Prudential Aastiraxice Co., [llMiJ A. C. 3 22. 

I7ir, Repayment of bank deposit — Application of 
^ fowlgn law.}— In 1913 pltf., who was a 
TutISA subject & was then resident m 
Smyrna, deposited with the Smyrna branch 
of the Ottoman Bank 12,500 piastres m 
Turkish pounds. In 1930 he demanded 
repayment of the balance of his account in 
gold, but the bank refused to pay otherwise 
th the paper piastres which were then 
the currency at Smyrna. In an action 


against the bank to recover the value of the 
the balance on a gold basis with compound 
interest evidence was given that by decisions 
of the Turkish Cts., even if the original oon^ 
tract was to repay in gold, the debt could, 
in consequence of certain decrees, be satisfied 
by payment in paper : — Held : that in these 
circumstances pltf.’s claim failed — Kricorian 
V, Ottoman Bank (1932), 48 T. L. R. 247 ; 

76 Sol. Jo. 147. 

. Insurance policy — Application of Treaty of 
Lausanne.] — In 1909 an insurance co., whose 
principal place of business at aU times 
material was at Trieste, issued a policy to 
a man & his wife, Ottoman subjects domiciled 
in Palestine, agreeing that upon the death 
of either the co. would pay 10,000 gold francs 
to the survivor. Trieste was Austrian terri- 
tory in 1909, but in 1920 it became Italian 
territory under the Treaty of St. Germain. 
The Treaty of Lausanne made between the 
allied powers, including Italy, Sc the Ottoman 
Empire was signed on July 24, 1923, & became 
part of the municipal law of Palestine in 

1924. The Treaty, as translated, provided 
that ” life assurance policies contracted in 
currencies other than Turkish pounds, entered 
into before Oct. 29, 1914, between cos. 
possessing at this date [actuellcment] the 
nationality of an allied power Sc Turkish 
nationals ” should be settled, if the amount 
was stipulated in gold francs, by paying 
French francs for the period before Nov. 18, 
1915, Sc Turkish p^er pounds for the period 
after that date. The wife having died in 

1925, the husband claimed 10,000 gold francs 
under the policy. The oo. was willing to 
pay 10,000 francs at the then rate of ex- 
change in Paris ; that was more favourable 
to the assured than payment in Turkish 
pounds : — Held : the provision of the Treaty 
of Lausanne applied, as the co. was of Italian 
nationality at the date of the Treaty, Sc 
consequently the assured was not entitled 
to payment in gold francs. — AssiCtTRAziONl 
Generau V . Selim Ootran, [1932] A. 0. 
268 ; 101 L. J. P. C. 81 ; 146 L. T. 233 ; 76 
Sol. Jo. 50, P. C. 

ri. Dividends of Australian company payable in 
England.] — The A. E. Co. was an English co. 
incorporated under Cos. Acts, 1869 to 1909, 
as a CO. limited by shares Sc having its 
registered office in Ijondon Sc a branch office 
in Adelaide, South Australia, where it carried 
on its business of supplying electric light. 
The capital of the co. included certain 6 per 
cent. A cumulative preference shares (A 
shares) Sc certain GJ per cent. C cumulative 
preference shares (0 shares). On Juno 1, 
1926, & thenceforward the P. Co. was & 
remained registered in England as the holder 
of A shares which had been issued in England 
in 1919. In 1924 Sc 1928 the same co. was 
registered as the holder of 0 shares which 
been offered for subscription concur- 
rently in England Sc Australia. 

In 1921 by special resolutions duly passed 
& confirmed the whole conduct control of 
the A. E. Co.’s business, except formaliti^ 
required by statute to be observed in Englai d, 
were transferred to Australia, & it was pro- 
vided that all dividends should be declared 
at general meetings to be held in Australasia 
Sc should be paid in & from Adelaide or 
elsewhere in Australasia, Sc that all pre- 
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ference dividends declared by the board 
of directors should be declared at meeting 
to be held in Australasia should be paid 
in from Adelaide or elsewhere in Aus- 
tralasia, Sc that no part of the profits of the 
CO. shotild be transmitted to the United 
Kingdom except in payment of dividend to 
members ordinarily resident there. In 1929 
the A & 0 shares were converted respec- 
tively into A stock Sc C stock. On Sc since 
Mar. 1, 1931, the A. E. Co. paid dividends 
on its stock by delivering to the stockholders 
warrants payable at the Bank of Adelaide, 
South Australia. OThe P. Co. claimed a 
declaration that they Sc all other holders of 
A stock Sc C stock registered in the A. E. 
Co.*s register in England were entitled to be 
paid their dividends in sterling in England 
in English legal tender for the full nominal 
amount thereof & not subject to deduction 
for Australian exchange, & to an order for 
payment accordingly less the amount already 
received in respect of the dividends : — Held : 
inasmuch as the dividends were by agreement 
between the parties to be paid in Australia, 
the A, E. Co. had discharged its obligation 
by paying in Australian currency that which 
was in Australia legal tender for the nominal 
amount of the dividend warrants. — Adelaide 
Electric Supply Co., Ltd. v , Prudential 
Assurance Co., Ltd., [1934] A. 0. 122 ; 103 
L. J. Ch. 86 ; 160 L. T. 281 ; 60 T. L. R. 3 47 ; 
77 Sol. Jo. 913 ; 39 Com. Cas. 119, H. L. 

Annotationa ApW. Auckland Corpn. v. Allianoe Assxirance 
Oo., 11937] A. C. 587, RdM. Payne v. Deputy Federal 
Oomr. of Taxation, [1936] 2 All E. R. 793. 

17 J. Option for payment in Australia or 

London — Payment in London.] — ^Broken Hill 
Proprietary Co., Ltd. v , Latham, No. Ola, 
post, 

17k. Damages for collision with foreign ship — 
Payment by order of foreign court in foreign 
currency.]-— The Baabn, No. 66a, post 

28. Add, Annotation : — Consd. Adelaide Electric 
Supply Oo. V, Prudential Assurance Oo., [1934] 
A. O. 122. 

80a. Voluntary undertaking to pay money — 
Legacy of sum payable under undertaking.]^ 
In 1911, 8., a German subject living in 
England, executed in Germany, together 
with his brothers & sisters, a document which 
recorded their intention to make gifts to 
certain members of the next generation of the 
family. S. undertook inter alia to mve to 
E. B. S. on attaining the age of twenty -five, 
or marrying under that age, 100,000 marks. 
In June, 1922, being then a naturalised 


British subject domiciled in Englaudy B. 
made his will Sc directed his trustees to fulfil 
his obligations under the document of 1911. 
S, died in Got. 1922, & E. B. S. attained the 
age of twenty-five in 1934. Upon a summons 
taken out to determine the validity of the 
document of 1911 Sc what, if aiy, sum should 
be paid to E. B. S., either under that docu- 
ment or under the will of S. : — Held : the 
document of 1911 was merely a record of 
intention & not a deed of family arrangement 
& was not enforceable in a German ct. ; 
the legacy under the will was one not of 

100.000 marks, but of such sum as Would mve 
to E, B. S. a sum which S. would have had to 
give her if there had been an enforceable 
obligation under the document of 1911 ; the 
German ot., acting according to German law, 
if it had to value the obligation treated as a 
binding obligation, would have put the figure 
at approximately £6,000, Sc E. B. S. was 
entitled to that sum with interest from Oct. 31 , 
1934. — Me SoHNAPPER, Westminster ‘Bank, 
Ltd. V, ScHNAPPER, [1936] 1 All E. R. 322. 

80b. Annuity subject of compromise in foreign 
court.]— Under their father’s will, the female 
pltf. was given an annuity At certain other 
rights Sc deft, was the residuary legatee. 
The rights of the parties were subsequently, 
in 190^, the subject of a compromise approved 
by the German ct., under which, so far as 
is material to this case, the female pltf. was 
to receive an annuity of 8,000 marks. In 
1926 the trustees, in pursuance of a decision 
of the Ct. of Appeal in England, appro- 
priated £8,489 lie. lid. 6 per cent. War Loan 
in respect of this annuity. Beft. contended 
that the female plt f. was entitled to only the 
produce of this War Loan — ^which had been 
converted into S^per cent, stock — Afcthe female 
pltf. contended that she was entitled at the 
present time to receive 8,000 reichsmarks : — 
Held ; ( 1 ) the female pltf. was not restricted to 
the actual sum produced by the appropriated 
investment ; (2) she was not entitled to 

8.000 reichemarks, but to such a sum as a 
Geiman ct. would award having regard to the 
original liability Sc to all the circumstances 
of the case, in this case found to be £500 per 
annvmj payable in reichsmarks at the rate of 
exchange on the dates of payment ; (3) the 
assessment of such a sum was not an exercise 
of the discretion of the ct. which could be 
made by a German ct, only, but a question 
of fact, which could be determined by the ct. 
in England.-^JKoRNATZKi v, Oppenheimbr, 
[1937] 4 All E. R. 133. 


PART 11. SECT. 2, SUB-SECT. 2. 
to. Mortaage of land in New Ouinea^) 
— ^In ptuBnanoe of an agreement for the 
sale & purchase ot land situate in the 
mandated territory of New Guinea, 
mtges. executed in 1926’ at Babaul by 
applt. In favour of reap,, provided that 
all payments thereunder ** shall be 
made in gold or to ourrenoy equivalent 
thereto at the market or exchemge rate 


were expressed in potmds. On Hay 1. 
1931, applt. paid to the credit ox 
pesp.B account with a bank at BabaUl 
nine hundred Australian one pound 
notes In foil payment of £900 tnievest 
falling due under the mtges. on. 
June 30, 1931. At aU material ttmiss 
the equivalent of £900 in gold In Habaul 
was eleven hundred Sc seventy-^two 


Australian pound notes ; — Meld : the 
provisions or sect. 60 h (1) (b) of Oom- 
monwealth Bank Act, 1911-1931, 
applied to the territory of New Guinea 
St therefore, the payment of nine 
hundred Australian one pound notes 
fished the debt of £900 due under 
the mtges. — youMY v, Maikka (1934), 
40 0. L. R. 242.— AUS. 

PART U. SECT. 8, S17B-8EOT. 1. 

sb* Wiiiding-up of pminersMp-^ 
Paipnewt to aaaimee hf partner^Baie 
at date of reoHSation of a$sets,h—AM 
regards the rate of conveirsion ot 
dollars into British Indian ourrenuy, 
to which the assignee was entitled, the 
rate prevailing at the dato on which 
toe v^dlngr-up of the partnarshlp was 
completed St toe assets were realised 
is the proper rate to be allowed to toe 
assignee*— VBER4PPA OHBmr o. Mu- 
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THIAH Ohujity (1929), I. L. R. 52 Mad, 
609.— IND. 

•d. Income received abroad in foreign 
currency— Assessment to income tax ,} — 
Applt., r^idont in Australia, Included 
In nls Federal income tax return a sum 
of £5,671. interest on British funded 
stock, which hod been received by him 
by credits to his aooount with a bank 
In London & retained in England. 
The assessing office added to applt.'s 
net Income return a sum of £1,997. 
representing the dlfferenoe between the 
£5,671 Sfc toe sum which would have 
been produced in Australia at the then 
existing rate Of exchange by telegraphic 
transfer upon the respective, dates 
of credit of the sums oonatituting the 
£5,67 It On a claim by toe aptdfcT 
the sum of £6,6tl should noT be^ln- 
clud^ in hIs rethxn^at any other 
figure than £5,671 Ae Ana- 




Vd. XZXV’.— Koner and Money-loiffing. Ca>M 84a— fiSa. 


84a. — Date of ascertainment of fate.] — A 

testati^lx who died domiciled in England, 
leaving Property in both E3:^land & the 
United btat^, by her will gave a legacy of 
10,000 doUaj^ or the equivalent thereof in 
sterling at cuiTent rates of exchange to the 
rector ^ churchwardens or other the govern- 45 
tng body of Chiswick Church for the purpose 
of keeping the burial ground & monument 
therein to her late husband & herself in good 
& sufficient repair & for the maintenance of 
the church & the decorations thereof. 
Testatrix, who died in 1925, was buried in 
Chiswick cemetery immediately adjoining the 
churchyard, which had long been closed for 52a 
burials, in the same grave as her husband ; — 

Held ; a valid charitable bequest, to be 
divided equally between the vicar & church- 
wardens of Chiswick Parish Church as the 
controllers of the church & churchyard & the 
Borough Council as managers & owners of 
the cemetery. Further, the value of the 
legacy, & therefore the rate of exchange from 
dollars into sterling, must be ascertained on 
the first anniversary of the death of testatrix. 

— Ee Eighmib, Colbotjrne v, Wilks, [1935] 

Ch. 524 ; 104 L. J. Ch. 254 ; 153 L. T. 296 ; 

61 T. Li R. 404. 

85. Add, Annotation : — Refd. Adelaide Electric 
Supply Co. V, Prudential Assurance Co., 
[1934] A. C. 122. 

36. Add, Annotation : — Refd. The Baam (No. 2), 
[1934] P. 171. 

89. Add. Annotations : — Consd. Banco de Portugal 
V, Waterlow A; Sons, Ltd. (1931), 100 L. J. 

K. B. 465. Expld. The Baarn (1033), 49 
T. L. R. 654. Refd. Rhokana Corpn., Ltd. v, 

I. R. Comrs., [1936] 2 All E. R. 678. 

43* Add. Annotation : — Ck)nsd. Banco de Portugal 
V. Waterlow & Sons, Ltd, (1931), 100 L. J. 

K. B. 466. 


& not that prevailing at the date of the judg- 
ment, should be adopted .—Socibtb Das 
Hotels Du Touquet-paris-Plagb v. Cuk- 
MING, [1921] 3 K, B. 469 ; 91 L. J. K. B. 
17 ; revsd. on other grounds^ [1922] 1 K. B. 
451, C. A. 

Add, Annotations : — Refd. The Baam (1933), 
102 L. J. P. 120 ; Rhokana Corpn., Ltd. v. 
I. R. Comrs., [1936] 2 All E, R. 073. 

Add, Annotations : — Consd. Banco de Portu- 
gal V. Waterlow A Sons, Ltd. (1931), 100 
L. J. K, B. 465. Refd* Richardson v. Richard- 
son, [1927] P. 228. 

.] — Reap., an Armenian A a Turkish 

subject, was in the permanent employment of 
applt. bank. In 1922, while employed at 
their Smyrna branch, he was sent on business 
of the bank to the head office at Constanti- 
nople, A was given temporary employment 
there. He informed appits. that his life was 
in danger in Constantinople from the Turkish 
authorities, A asked to be tiansf erred to a 
branch outside Turkey. That being refused 
he fled from Constantinople- He was dis- 
missed without notice, A bi*ought an action 
for wrongful dismissal : — Held: conversion into 
sterling of the damages in Turkish currency in 
respect of resp.’s pension under the contract 
should be at the rate of excliange at the date 
of his dismissal, not at the date of the judg- 
ment. — Ottoman Bank r. Chakarian, [1930] 
A. C. 277 ; 99 L. J. P. 0. 97. 

Annotation : — Expld. A Distd. Ottoman Bank of Nicosia v. 
Dascalopoolos. [19341 A. C. 364. 

52b. .] — Sforza V, Ottoman Bank of Nicosia 

(1937), 54 T. L. R. 127, P. C. 

52c. •] — Ottoman Bank of Nicosia v, 

Chakarian, [1937] 4 All E. R. 570 ; 54 
T. L. R. 122, P. 0. 

58. Add, Annotation : — ^Refd. lie Parent Trust A 
Finance Co., [1936] 1 AU E. R. 041. 


44. Add, Annotation : — Refd. Adelaide Electric 54. Add, Annotation : — Refd. Rhokana Corpn., 
Supply Co. V. Prudential Assurance Co., Ltd. v. 1. R. Comrs., [1936] 2 All E. R. 678. 

[1934] A. C. 122. 55a, .] — a Chilean vessel owned by pltfs. 


45a. ,] — ^Deft., an English subject, incurred 

a debt of Pr8,18,035 to pltfs. in France. The 
debt fell due on Dec. 31, 1914, A its value 
at that date in sterling was £715. In an 
action for recovery of this debt deft, admitted 
the debt, but pleaded that her liability in 
sterling should be reckoned at the date of 
the judgment. Between the issue of the 
writ A the day of hearing deft, paid 
Frs. 18,085 to pltfs. in France, A a receipt 
was given her as for money deposited ; — 
Held : in arriving at the proper equivalent 
in English currency, the rate of exchange 
prevailing between the two countries on 
Dec. 13, I9l4 , when the debt became due. 


received damage while at anchor in the 
territorial waters of Ecuador through being 
run into by a Dutch vessel owned by defts. 
The Dutch vessel was arrested in this country, 
A her owners put in bail, admitted liaVjility, 
A consented to a reference to assess the 
damage. The admission A consent were 
filed in the registry A became an order (d ct. 
The Chilean vessel was repaired in Chile, 
A pltfs. filed their claim A vouchers com- 
prising some 70,000 Chilean pesos A some 
small sums in Ecuador sucres, CJ.S. dollars, 
A sterling, the whole amount quantiOed mto 
sterling being claimed at £2,533 19s. Id. 

Under Chilean law a debtor can make a 


ttalian Income Tax Acts, which pro*. was rightlF included in hie assoesmeut, 
vide than the amount of income tax — Patwb v, PEPunr Federal Oomr, 
payable is to be ascertalnea by re- or Taxation, [18303 A. O. 497 : ri936J 
feknee to a rate based on a calculation 2 All E. R. 793 : 105 L. J. P. O. 93 : 
of pence per pound of taxalde income, 155 L. T. 309 ; 52 T. L. B. 027 ; 80 
In referring to pounds & pence are Sol. 3^0. 508, P. a— >AUS. 
referrh^ only to those units of Atis* « 

tzalim currency known as pounds Sc “ART Ii. SECT. 3, SUB-SECT. 2* — B, 
ponoe. To {^culate Australian in- 48 11. ■■■■■ " ■ J — a Tiotorian 00 . wMoh 
come tax at a rate of so many i>ence was in voluntary liquidation was in- 
pOr imund of taxable Income the debted to a creditor lu England under 
assessable ineome of the taxpayer a oontraot made in England which 
must, whatever be the ouirency in emareased the indebtedness In pounds, 
which he derive It, all be expr^Cd mullngs Sc pence. Sc provided for pay- 
in terms of Anstrallan ourrehoy* ment , In England \—Beld : proof 
Applt/s derived income ^had, there- should adjrSted by the liquidator 
fore, for the purposes of^inoohae tax, for such a sum in Australian cu^noy 
^ ~ Sc deidt with id tettrns as would have been 6t eoual value to 

Of Austrs^ oux^, A the SSe Ihe in England^ at the date 


when it became due, according to the 
then ourrent rate of exchange. — lie 
Tillam Boehmk & Tickle Pty., Ltd., 
[1932] V. L. R. 14G.— AUS. 

49 iii. .] — The rule that, in 

translating damages from ^foreign 
currency into sterling, the date at 
which that process l»aa to be effected 
is the date of the breach of contract, 
which was laid down in In re British 
American Continental Bank, Ltd.. 
Ooldzieher A: Penao's Claim [(19221 \ 
Oh. 675, at p. 687), is applicable to the 
case of currencies between the 
Dominions although expiessed in sterl- 
ing. — -McDonald (A, H.) & Oo. Pno* 
PRIETABY. Ltd. u. Wbuui (1932), 45 
O. L. B. 506.— AUS. 
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Cases 66{i>-114. Enolish and Em^irb Digest Supplement. 


valid payment, even against the will of the 
creditor, by depositing the amount owed in 
a Chilean bank in the name of the creditor, 
the exchange value of the peso having 
fallen heavily, defts. deposited in a bank at 
Valparaiso 80,000 pesos in pltfa.’ name, an 
amount which defts. alleged was more than 
sufficient to cover the whole claim with 
interest at 6 per cent. On pltfs.* application 
for a day to be dxed for the hearing of the 
reference^, defts., on the ground that the claim 
had been paid in full, moved to have the 
action dismissed & the bail discharged. 
Langton, J., held that so far as the payment 
related to the claim in pesos it was a good 
discharge, but having regard to the fall in the 
exchange it was not necessarily a good dis- 
charge for the items of the claim in otW 
currencies, & that so far as they were con- 
cerned there must be a reference to the 
registrar to report whether the amount 
deposited in pesos was in fact sufficient to 
cover these items with interest. Both parties 
filed notice of appeal. Before the appeal was 
heard, however, pltfs. accepted a sum 
tendered in respect of the small items in 
currencies other than the Chilean pesos, & 
the appeal was confined to the question 
whether the payment in Chile of the 80,000 
pesos in respect of repairs & demurrage was 
a good discharge : — Held : on the evidence 
there was ho flnal decision by the Chilean 
cts. that the payment in depreciated pesos 
was sufficient, while proceedings were still 
pending in the English ct. ; accordingly the 
reference must proceed, & the registrar must 
treat the payment in Chile as a payment on 
account of the sums expended & lost in pesos 
in respect' of the repairs & demurrage, & 
ascertain, in accordance with the decision in 
The Voliurnoy No. 65, the amount due to 
pltfs. by converting the sums so expended & 
lost into sterling at the rate of exchange pre- 
vailing at the time the pesos were paid or 
lost.— The Baarn, [1933] P.261 ; 102 L. J.P. 
120; 150 L. T. 50; 49 T. L, R. 654; 18 
Asp. M. L. C. 434, C. A. 

61a. Debentures of Australian company— Option 
for payment in Australia or London — Pay- 
ment In London.] — In Oct. 1920, an 


Australian oo. incorporated in Victoria, & 
having also a registered office in Xiondon, 
England, issued mtge. debentures secured by 
a trust deed. By each of the debentures 
the CO. covenanted to pay the principal 
moneys on Oct. 1, 1940, or such eawier date 
as they should become payable in accord- 
ance with the conditions indorsed thereon, 
& in the meantime to pay interest thereon 
at 7 per cent, per annum in accordance with 
the coupons annexed thereto. Under the 
conditions both principal & interest were 
payable in either Australia or London, at 
the holder’s option. In accordance with a 
supplemental trust deed dated Sept. I, 1921, 
an additional register of debentures was 
established in London, & the co. had powef 
to make provision for {inter alia) transfer of 
registration from one register to the other. 
At the date of the last drawing of debentures 
for redemption before this summons — namely, 
Oct. 7, 1931, over 6,000 debentures were 
outstanding, of which 137 were on the 
London register : — Held : on the true con- 
struction of the debentures & of the annexed 
coupons there was no implied stipulation 
that, in the event of a debenture holder 
exercising his option to be paid in London, 
the CO. could be required to pay the prin- 
cipal moneys & interest thereby secured in 
sterling & not in Australian currency. 
Therefore, the appeal must be allowed, & 
there must be a declaration that the sums 
payable by the co. in London in redemption 
of, & for interest on, the debentures in ques- 
tion ought in aU cases to be paid in Australian 
currency converted into sterling at the rate 
of exchange current in London on the due 
date for payment thereof. — ^Broken Hill 
Proprietary Co., Ltd. v. Latham, [1933] 
Oh. 373 ; 102 L. J. Oh. 163 ; 148 L. T. 412 ; 
49 T. L. R. 137 ; 77 Sol. Jo. 29, C. A. 

Annotations : — Apld. Prudential Assurance Oo. v. Adelaide 
Electric Supply Co. (1933), 49 T. L. R. 224. Overd. 
Adelaide Electric Supply Co. v. Prudential Assurance Co., 
119343 A. C. 122. 

63. Add. Citations ;-~06 L. J. K. B. 930 ; 137 
L. T. 431. 

Add. Annotation : — Retd. De Be6che v. South 
American Stores, Ltd. & Chilian Stores, Ltd., 
[1936] A. C. 148. 


Part III. — Interest. 


101a. .] — SWEBTLAND V, SMITH (1833), 1 

Or. & M. 686 ; 3 Tyr. 491 ; 2 L. J. Ex. 190 ; 
149 E. R. 632. 


Add. Annotation : — ^FoUd. Maine New 
Brunswick Electrics^ Power Co. v. Hart, 
[1929] A. C. 631. 


FART 111. SECT. 2. SUB-SECT. 1.— A. 

so. Oeneral rule. A successful pltf. 
In an action for debt may recover 
interest if he <ian show that deft, agreed 
expresdy or impliedly to pay Interest 
or, In the absence of such agreement, 
if he can convince the ct. that ho is 
entitled to interest as damages. It Is 
only, however, In the case of a contract 
©acprese or Implied to pay interest at a 
hxed rate that the claim can be said 
to constitute a liquidated demand.— 
VAtADB V. McEvw, [1980] 2 W. W. R. 
490 : 4 D, L. R. 123 ; 24 8. L* R. 627. 

— cAn. 

n. Meved.. 64 9. 0. R. S»6. 


PART III, SECT. 2.SDB-8E0T. 1.— B, 

96 vl. .1— 0oim V. B, (1901), 1 

Oout. Dig. 728.— CAN. 


PART III. SECT. 2. SUB-SECT. 1.— C. 

sk. Intention that no interest payable. J 
— One brother lent i&lOO to another, 
& l^e debtor granted a written acknow- 
ledgment of the receipt of ** jaiOO on 
loan to bo repaid later.” The creditor 
lived for eighteen years after the date 
of the loan, Sc during his lifetime no 
toterest was demanded or paid. After 
his death his executrix claimed re- 
payment of the loan with Interest from 
its date : — Meld : although as a general 
nde interest is due on a loan, the proper 
inference from the whole olroumstanoes 
of the ease, Sc in particular from the 
facts that the parties were brothers, 
that OTe^tOT had made no demand 
for interest during his lifetime. Sc that 
the acknowledgment bore that the 
mofney was ** to be repaid later ** was 
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that the Intention of the parties was 
that no Interest should be paid. — 
Smbllub’s Exboutiux V. Smbuxie, 
[1983] S. O. T25.--S0OT. 


PART Ul. SECT, 2, 2UB-$ECT. 2. 

-A. 

117 V. '.]— When an instrument 

provides for future payments, but the 
time for payment. Sc the amoimt, if 
any, payable, both depend upon eon* 
tingent events, there is not " a sum 
oettain payable by a written instal- 
ment at a certain time ** so as to 
enable Interest to be allowed under 
sect. 24, sub-sect. 1, of the New 
Brunswick Jud. AoL 1909, the languw 
of which is imt dlstliMralshable ^m 
that in the Engfish lU^ Preq^ure 
Act, 1888, s72«.— Main* Sc KBW 



Vol. XXXV. 

" Sub-sect. 2. — By Statute (p. 182). 

See, nou)^ Law Keform (Miscellaneous Pro- 
vifidons) Act, 1934 (c. 41), s. 3. 

119. Add, Annotation : — Reid. Graigola Merthyr 
Ck>. V, Swansea Oorpn., [1928] Oh. 31. 

123. Add, Annolaiiona : — Refd. Maine & New 
Brunswick Electrical Power Co. v. Hart, 
[1929] A. C. 631 ; Simpson v, Maurice’s 
Exors. (1929), 46 T. L. E. 681. 

125. Add, Annotations : — Apprvd. Maine & New 
Brunswick Electrical Power Oo. v. Hart, 
[1929] A. 0. 631. Refd. Shell Hex, Ltd. r. 
Elton Cop Dyeing Co., Ltd. (1928), 34 Com. 
Cas. 39. 

219. Add, Annotation : — Refd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 


-Honey and Money-loiding. Oases 119— 346a. 

224. Add. Citation .-—130 L. T. lU. 

243. Add, Annotation : — Consd. Weld v, Petre 
(1928), 97 L. J. Ch. 399. 

266. Add, Annotation : — Refd. Re Mansel, Smith 
V, Mansel, [1930] 1 Ch. 362. 

267. Add. Annotation : — Refd. Re Mansel, Smith 
V, Mansel, [1930] 21 Ch. 352. 

260. Add. Annotation : — Refd. Re Mansel, Smith 
V. Mansel, [1930] 1 Oh. 362. 

262. Add. Annotation: — As to (1) Refd. I. R. 
Comrs. V. Holder, [1931] 2 K. B. 81. 

270. Add. Annotations : — Refd. I. E. Comrs. v. 
Holder, [1931] 2 K. B. 81 ; I. H. Comrs. r. 
Lawrence, Graham A Co., [1937] 2 K. B. 179. 


Part IV.^ — Money-Lending. 


286. Add. Annotation : — Generally ^ Refd. Glaskie 
V. Watkins, [1927] 2 K. B. 181. 

302. Add. Annotation : — Refd. Glaskie v, Watkins, 
[1927] 2 K. B. 181. 

803. Add, Annotation: — Consd. Re Mason (1928), 
97 L. J. Oh. 321. 

304. Add, Annotation : — Consd. Pirie v, Richard- 
son, [1927] 1 K. B. 448. 

316. Add, Annotation : — Refd. Merz v. South 
Wales Equitable Money Soc., [1927] 2 K. B. 
360. 

343. Add, Annotation : — Refd. Merz v, Soxith 
Wales Equitable Money Soc., [1927] 2 K. B. 
366. 


345. Add, Annotation : — Refd. Merz r. South 
Wales Equitable Money Soc., [1927] 2 K. B. 
366. 

346. Add, Annotation: — As to (1) Refd. Merz v. 
South Wales Equitable Money Soc., [1927] 
2 K. B. 366. 

346a. Company registered as money-lender — 

Security payable to secretary.] — Deft, society 
became incorporated as a limited co. & began 
to carry on business as money-lenders & were 
registered as such, & they made an advance 
to pltfs., who signed a promissory note 
agreeing to pay the amount to the secretary 
of deft, society, which was mentioned by 
name in the note as the society of which he 


Brunswick Eu^cirical Power Co. 
V. Hart, [1929] A. C. U.'il,— CAN. 

187 1. Renumd in writing — Sufficiency 
of — Claim on writ \ — The inoltiBlon of a 
claim for Interest in a statement of 
claim is not a demand therefor within 
3 & 4 VVill. 4, c. 42, 8. 28. — Pearson- 
Burlkigh, Ltd, v. Pioneer Grain 
Oo.. LTD., [1933] 1 W. W. R. 179; 
1 D. L. R. 714; 41 Man. L. R. 65.— 
oAN. 


PART III. SECT. 2, SUB-SECT. 2,— C. 


-.} — The Custodian v. 

Bluchkr, [1927] 3 D. L. R. 40 ; 
11927] S. 0. R. 420.— CAN. 

sd. Under Crmtm Suits Act, 1898 


(62 Viet. No. 9, W, A.) — JVhethh" paw 
able by Crown,] — R. v. McNeil, [19271 
A. O. 380 ; 96 L. J. P. C. 41 ; ISC 
L. T. 646.— AUS. 


se. Under Intercet Act ,] — The proviso 
to the Interest Act, s. 1, only enables 
the ot. to award Interest in ail oases 
where it was payable in law before the 
Act, & the eta. in India, following the 
practice of the English ots., did not, 
prior to the Indian Act, award Interest 
in the case of ordinary debts, but did 
so only in certain special oases. — 
Nakohappa Goundan V. Ittiohathara 
Mannadiar (1929), 1. L, R. 53 Mad. 
649,— IND. 


PART ni. SECT. 2, SUB-SECT. 3.— A. 


sk. Money obtained by threat .] — 
FU3RPHY V. NIXON (1925), 37 0, L. R, 
161 ; 26 S. R. N. S. W, 380.— AUS, 


bI. BeedeaUm of contract dt return 
of purchase-money.]— ^\Vhere the ot. 
(dves a purely equitable relief as In the 
ease of rescission of a oontxaot St repay- 
ment of the money paid by the pur- 


chaser, the moneys will carry interest 
from the date of the payment until 
the date of repayment, whenever 
repayment takes place, but will not 
cany interest as a Judgment. — 
Skinner v. James Syphonic Visible 
Measures, Ltd. (1927), 28 S. R. 
N. S. W. 20.— AUS. 

PART III. SECT. 6, SUB-SECT. 1. 

261 V. .] — Oltde Navigation 

Trustees v. BIelvin Shipping Oo., 
Ltd., [1927] S. C. 622.— SCOT, 

sm. RtUe in India ,] — In India com- 
pound interest is common. &. often 
may necessary Sc proper upon a 
borrowing for necessity. — Sunder 
Mull v. Satya Kinkbr Sahana 
(1927), L. R. 55 Ind. App. 85.— IND. 


PART IV. SECT. 1, SUB-SECT, 1.— A. 


282 i. Question of fact ,] — In each case 
it is a question of fact whether a person 
is carrying on the business of money- 
lending, — Kerr v, Louisson, [1928] 
N. zTh. R. 154.— N.Z. 


282 il. .] — A pltf., who alJegos 

that deft, is carrying on business as a 
money-lender, discharges the primd 
facie onus resting on him upon proof 
merely of a serios of loan transactions 
by deft, of a volume & frequency 
sufBoient to Indicate the existence of a 
money-lending business ; biit if further 
evidence is adduced which explains 
the real nature of those transactions & 
the circumstances surrounding their 
creation, it then becomes a question 
of fact upon a consideration of the 
whole of the evidence whether the 
existence of a business of money- 
lending has been amrrnatlvely ^mb- 
lished.— liAPiN V, Seavbneb (1929), 


29 S. K. N. S. W. 614 ; 46 N. S. W. 
W. N. 164,— AUS. 


PART IV. SECT. 1, SUB-SECT. 1.— B. 

sn. Cash order business.] — Rosp. oo. 
caiTled on the business of providing its 
customers with written orders on shop- 
keepers requesting them to supply 
goods to a certain amount to the 
customer. The customer signed a 
memorandum stating that m con- 
sideration of the co. making a certain 
advance at his request he undertook 
to pay to the eo. a sum larger than the 
price of goods supplied by a deposit Sc 
Instalinonts : — Held .* the business so 
carried on was not that of money- 
lending, Sc reap. co. was not under an 
obligation to register under the Mr)ney- 
lenders Act, 1921. — ALLOiruR(’n r. 
POPULATt Carii Okdkr Co., Ltd., 
[1928] S. A. S. R. 189.- AUS. 


►ART IV. SECT. 2, SUB-SECT. l.- A. 

301 ii. .] — Where ti person 

^hose business is thut of money- 
mdlng, or who advertises or announcos 
imself or holds himself out in any 
ray as carrying on thut business, Sc 
oes any of those acts within the Irish 
'ree State, he must, in order to make 
Is contracts l(jgaJ Sc eriforoeabJe within 
ae Irish State, comply in the 

[ish Free State with the provisions as 
) registration contained in Money- 
iiders Act 1900. s. 2 (1 ) (a).— London 
iNANOic ^ Discount Co., Ltd. v. 


PART IV. SECT. 2, SUB-SECT. 3. 
324 i. h^tiat amounts to — Qttestion of 
fact .] — Goldstein v. Craft (1926), 26 
8. R. N. S. W. 354 ; 48 N. S. W. W, N 
13.— AUS. 


J.3. 
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was secretary. In an action for a declara- 
tion that the transaction was void, on the 
ground that defts, had taken a security in a 
name other than their registered name, 
contrary to Money-lenders Act, 1900 (c. 51), 
8. 2 (1) (c) ; as no one could sue on 

the note except the secretary, the security 
had been taken in a name other than defts.^ 
registered name, So pltfs. were entitled to 
the declaration claimed. — M brz v. South 
Wales Equitable Money Society, Ltd., 
[1927]2K. B. 360 ; 96 L, J. K. B. 1020 ; 137 
L. T. 626 ; 43 T. L. R. 456, 0. A. 


Sub -SECT. 5.— Restrictions on Contracts. 
See Money-lenders Act, 1927 (c. 21), ss. 6, 8. 

353a. Note or memorandum signed by borrower — 
Contract contemplating security — Whether 
contract must set out terms of security.] — 
Money-lenders brought an action against a 
borrower to recover sums of £200, £100, & 
£100 lent by them to the borrower & alleged 
to be due upon three promissory notes pay- 
able at a specified address, the first in four- 
teen monthly instalments with interest at 
60 per cent, per annum, & the others in three 
months after their respective dates with 
interest at 80 per cent, per annum until pay- 
ment. If default were made the whole 
unpaid principal So interest thereon became 
due Sc was to carry interest in the case of 
the first sum at 60 per cent, per annum Sc 
in the case of the other two sums at 80 per 
cent, per annum from the date of default 
until payment. In intended compliance 
with Money-lenders Act, 1927 (c. 21), s. 6, in 
each case before the money was lent there 
was made & signed by the borrower a note or 
memorandum of the contract stating that 
the sum referred to therein was advanced on 
the security of a promissory note, but not 
stating where repayment of the sum was to 
be made. Copies of the notes or memoranda 
were duly delivered to the borrower : — 
Held : (1) the note or memorandum in each 
case was sufficient. The ct., without deciding 
the point, inclined to the view that the 
terms of a security given for repayment of a 
loan need not be set out in the note or 
memorandum of the contract, at any rate 
where the security does not impose terms 
more onerous than those stated in the note 
or memorandum, 

(2) Where the interest charged exceeds the 
rate mentioned, Money-lenders Act, 1927 
(c. 21 ), s. 10 (1 ), imposes on the money-lender 
the burden of showing that the interest is 
not excessive & that the transaction of loan 
is not harsh or unconscionable ; Sc in the 
circxunstances pltfs. had in each case dis- 
charged themselves of this burden. — Reading 
Trust, Ltd v. Spero, Spero v. Reading 
Trust, IuTd., [1930] X K. B. 492 ; 99 L. J. 
K. B. 180 ; 142 L. T. 361 ; 74 Sol. Jo. 12 ; 
46 T. L. R. 117, 0. A. 

Annoiaiio'm : — Ab to (1) Consd. OolUuers v. Charles Bradbiiry, 
Ltd., [19:^6] 3 All E. E, 369. Refd. Bennett Sc Co. r. 
Smith (1931), 47 T. L. H. (592 ; Temperance Loan Fund, 
Ltd. V. Hose, [1932] 2 K. B. 522 ; Dunn Trust, Ltd. v. 
Feetham. [1930] 1 K. B. 22. As to (2) Beid. Parkfleld 
Trust r. Dent, [1931] 2 K. B. 579. 

858b, Substituted contract in settlement 

of action to recover loan*]^Thc male deft, 
borrowed, by promissory note, money from 
pltfs., a firm of money Vendors, Sc agreed to 


repay the same by monthly inatalmentsl In 
this transaction the requirements of Money- 
lenders Act, 1927 (c. 21), s* 6, were duly 
complied with. The borrower made default 
in paying the instalments, whereupon pltfs. 
issued a writ to recover the amount. Negotia- 
tions then took place. Sc in the result an 
arrangement was made by which the male 
deft. Sc the second deft., his wife, gave pltfs. 
a joint & several promissory note m respect 
of the amount unpaid on the first promissory 
note, an amount for interest, Sc certain agreed 
costs. A memorandum of this contract was 
signed by both defts,, but no copy was sent 
to them within seven days, as required by 
sect. 6. The amount of the promissory note 
not having been repaid on the due date, 
pltfs. sued defts. to recover the same : — 
Held : (1 ) although the contract sued on was 

a substituted agreement for, or a variation 
of, the original contract entered into by the 
male deft., it was nevertheless a contract 
“ for the repayment by a borrower of money 
lent to him within sect. 6 ; (2) as a copy 
of the contract had not been sent as required 
by that sect., the contract was unenforceable 
against the male deft. ; (3) it was likewise 
unenforceable against the female deft., in- 
asmuch as it appeared that she signed the 
promissory note solely as a surety, Sc the male 
deft, not being liable she also was discharged 
from liability. — Eldridgb Sc Morris v, 
Taylor, [1931] 2 K. B. 416 ; 100 L. J. K. B. 
689 ; 145 L. T. 499 ; 47 T. L. R. 516. 

Annotations As to (1) Apld. Temperance Lpem Fund, 
Ltd. V. Hose, [1932] 2 K. B. 522. As to (2) Refd. Bennett 
& Co., Ltd. V. Smith (1931), 47 T. L. H. 592. 

353c. What amounts to security — 

Guarantee.] — Temperance Loan Fund, Ltd. 
V. Rose, No. 353v, post, 

353(1. Post-dated cheques.] — A lady 

of no business experience borrowed money 
from money-lenders, & in respect of the loan 
gave them a promissory note payable by 
instedments & post-dated cheques in respect 
of the instalmeuts. The cheques were handed 
over with the note before the transaction was 
completed. The interest secured by the 
notes was 81-23 per cent., Sc the money-lender 
knew the borrower was a lady of some means 
but made no further inquiry on the matter : — 
Held: (1) the handing over of the cheques 
formed a term of the contract Sc must be 
menUoned in the memorandum of the con- 
tract* of loan given in accordance with the 
provisions of the Money-lenders Act, 1927 
(c. 21), s. 6. As they were not referred to 
therein, the loan was unenforceable by the 
money-lender; (2) the transaction was harsh 
unconscionable within sect. 10 of the Act 
& the interest must bo reduced to 26 per cent. 
— COLLINGS V. CH ABIDES BRADBURY, LTD., 
[1936] 3 All E. R. 369. 

858e, Duty to send copy to borrower.] — 

Eldridgb Sc Morris v. Taylor, No. 363b, 
ante, 

853f , Discharge ol surety — On failure to send 

copy.] — E ldridge Sc Morris v. Taylor, No. 
353b, ante, 

368g. — Omission of date.] — Temperance 

Loan Fund, Ltd. v. Rose, No. 363v, post, 

353h. Date of loan Inaccurately stated.] — If 

the memorandum required by Money-lenders 
Act, 1927 (c. 21), s. 6, states the date of the 
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loan incorrectly, the contract is unenforceable, 
even altboufi^li the inaccuraoy has caused no 
deception A; is due merely to a clerical error. — 
Gaskell, Ltd. v, Askwith (1929), 46 
T. L. R. 666 ; 73 Sol. .To. 465, C. A. 

AwM^iouB Conga* Reading Trust. Ltd. v. Spero. 8pero 
V, Reading Trust* Ltd., [1930] 1 K. B. 492. Bxpid. 
T^peranoe Loan Fund, Ltd. v. Rose, [1932] 2 K. B. 
522m 


8581 , •]— The copy of the memorandum 

required by sect. 6 of the Money-lenders 
Act, 1927 (c. 21), B. 6, to be delivered to the 
borrower is not vitiated by the absence of a 
copy of the signature of the borrower, & the 
memorandum itself is not vitiated by an 
accidental slip in the date of the loan. — 
Sherwood v. Dbeley (1931), 47 T. L. R. 
419 ; 76 Sol. Jo. 346. 

AnnotaHon: — Oonsd. Bonnett & Co., Ltd. t). Smith (1931), 
47 T. L. R. 592. 


863 J. *] — The copy of the memorandum 

required by Money-lenders Act, 1927 (c. 21) 
s. 6, to be delivered to the borrower must be 
an exact copy, & therefore, when the memo- 
randum correctly states the date of the loan,* 
the copy is vitiated by an imperfect state- 
ment of the date. — Bennett (T. W.) & Co,, 
Ltd. Vm Smith (1931), 47 T. L. R. 692 ; 75 
Sol, Jo. 645. 

353k. Rate of interest Incorrectly stated.] — 

Pltfs.. who were registered money-lenders, 
agreed to lend a borrower the sum of £500 
in consideration of the additional sum of ( 
£150, the whole sum of £650 to be repaid by 
two instalments of £325 each paid at the end 
of the first A second months. In the memo- 
randum of the contract dated May 25, 1933, 
the loan was stated to be payable with 
interest at the rate of £240 per cent, per 
annum A to be made upon the terms of a 
promissory note of the same date, a copy 
of which was attached. The promissory 
note contained a promise to pay £500 to- 
gether with interest at the rate of £240 per 
cent, per annum “ such sum of £500 to be 
paid together with interest then due by con- 
secutive monthly instalments of £325 each 
‘on June 25 A July 25, 1933 .• the 

rate of interest was incorrectly stated in the 
memorandum A therefore the contract was 
unenforceable. Having regard to the form 
of the memorandum the rate of interest could 
not be treated as having been calculated in 
accordance with tl\e provisions in Belied. 1. 
to Money-lenders Act, 1927 (c. 21), A in 
order that the instalments should include 
interest at £240 per cent, pef annum the 
second instalment must have been £330 A 
Uot £325. 

Per Slesser and Romer, L.JJ. : In a 
case where the rate of interest stated in the 
memorandiltn has been calculated in accord- 
ance with the provisions of Sched. I. to the 
Act, this fact must be stated in the memo- 
randum in order to comply with sect. 6 of 
the Act. — Parkfibld Trust, Ltd. v. Ourtis, 
11984] 1 K. B. 685 ; 103 L. J. K. B. 609 | 160 
L. T. 486, 0. A. 

Aiivr^toXicm : — Extd. & Apld. Mason & Wood, Ltd. v. Greene, 

11936] 2 AU B. R. 609* 

8531. .] — A borrower, who had had 

several loah trahsactions with a firm of 
registeied money-lenders, was adjudicated 
bkpt. in July, 1933, A the money-lenders 
proved in that bkpey. for £257 in respect of 
A interest but reoellred no dividend 


in respect thereof. In May, 1934, the bor- 
rower applied to the money-lenders for a loan 
of £100, A, on the money-lenders refusing 
to make the loan, offered that £50 out of the 
£100 advance should be retained by the 
money-lenders to compensate them in part 
for the loss they sustained in his bkpey. The 
money-lendeis thereupon made the loan, two 
cheques for £50 eachlbeing made out by the 
money-lenders, one of which was endorsed 
by the borrower A returned to the money- 
lenders. The memorandum A promissory 
note, which were signed by the borrower, 
stated that an advance of £1 00 had been made 
with interest at the rate of £(i4 per cent, per 
annum, to be rei^aid by fourteen consecutive 
monthly instalments of £10 each. In the 
default clause in the memorandum the 
principal sum was stated to be £140, but the 
typist who typed the document said in an 
affidavit that she typed £140 by mistake A 
that the sum ought to have been £100* The 
money-lenders brought an action on the 
promissory note on a faUui’e by the borrower 
to pay more than one monthly instalment : — 
Held : the memorandum did not contain all 
the terms of the contract, inasmuch as the 
amount actually lent was only £50, A t here- 
fore the amount of the principal of the loan 
was not correctly stated according to the 
deffnition of “ principal ” in Money-lenders 
Act, 1927 (c. 21), s, 15 ; the sum of £50, given 
by the borrowfu* or retained by the money- 
lenders, was an amount in excess of the 
principal, jiaid to the money-lender in con- 
sideration of the loan, A was therefore 
“interest” within the definition of “in- 
terest ” in sect. 15, A accordingly that the 
interest charged on the loan was not truly 
stated in the memorandum, A therefore the 
contract for the repayment of the money lent 
to the borrower by the money-lenders was, 
under sect. 0 (1) of the Act of 1927, unen- 
forceable. 

Per Slesser A Roche, L.JJ., the insertion 
in the default clause of the memorandum of 
£140 instead of £100 was a material error 
which would invalidate the transaction. — 
1)UNN Trust, Ltd. v. Feetham, [1936] 1 
K. B. 22 ; 105 L. J. K. B. 52 ; 154 L. T. 
53, C. A. 

353m. .] — In each of two money- 

lending transactions secured by a promissory 
note for payment of £70 by fourteen monthly 
instalments the memorandum of the contract 
stated that “ the amount of principal being 
advanced in respect of the said promissory 
note for £70 is £50, A the interest charged of 
£20 is equivalent to interest at the rate of 
£64 per cent, per annum, The rate of 
interest was iu fact calculated in accordanite 
with the provisions of Sched. I. to Money- 
lenders Act, 1927 (c. 21 ). After default had 
been made in payment of instalments the 
assignees for value of the promissory notes, 
who were also money-lenders, brought P^o- 
ceedings to recover the balance of principal A 
interest i — Held .* the contracts A promis- 
sory notes were unenforceable having regard 
to sect. 6 (2) of the Act, because the memo- 
j-andum failed to state that the rate of interest 
was calculated in accordance with the pro- 
visions of Sched. I. to the Act. Mason A 
Wood, Ltd. v. Greene, [1936] 2 K. B. 370 ; 
flOaO] 2 All E, R. 609 ; 105 L. J, K. B. 774 ; 
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155 L. T. 11 ; 52 T. L. B. 036 ; 80 Sol. Jo. 
510, C. A. 

353n. Principal incorrectly stated.] — Bunn 

Trust, Ltd. v, Feetham, No. 3631, ante, 

3530* Effect ol cierioal error*] — T bmpbbanoe 

Loan Fund, Ltd. v. Rose, No. 363v, post, 

353p. Omission ot copy ot borrower’s signa- 

ture.] — Sherwood v, Dbei^et, No. 363i, ante, 

868 q. Power ol court to go behind.] — ( 1 ) A 

memorandum under Money-lenders Act, 
1927 (c. 21), s. 6, must be stamped before it 
can be received in evidence. 

(2) If such a memorandum is not a true re- 
presentation of the transaction, the ct. will go 
behind it, & if there is no memorandum of the 
real transaction there is no enforceable con- i 
tract. — B. 8. Lyle, Ltd. v, Ohappeix (1931), 
47 T. L. R. 662 ; 76 Sol.* Jo. 611 ; revsd, on 
other grounds, [1932] 1 K. B. 691, C. A. 

AnnotaHons : — Gfenercdly, Setd. Temperance Loan F\md. Ltd. 
V, Rose, [19321 2 K, B. 622 ; Lancashire Loans, Ltd. v. 
Black. [1934J 1 K. B. 380 ; Dunn Trust, Ltd. v. Feetham, 
[1936] 1 K. B. 22. 

3631.. Necessity for stamp.] — B. S. Lyle, 

Ltd. V, Ohappelt., No. 353q, ante, 

853s. .] — (1) By virtue of Money-lenders 

Act, 1927 (c. 21), s. 10, where a money-lender 
seeks to recover judgment against a borrower 
for more than a sum equal to the money lent 
dfc 48 por cent, per annum interest, he must 
satisfy the ct. that, in all the circumstances of 
the case, the rate of interest which he claims 
to recover is not excessive & that the trans- 
action is not harsh dc unconscionable. 
Although the borrower does not appear to 
the writ, or does not further defend the 
action, the onus is still on pltf. money-lender 
to satisfy the ct, on these two points. He 
must therefore prove a transaction which 
comes within Money-lenders Act, 1927 
(c. 21), 8. 6, & consequently he must prove a 
note or memorandum of the contract made 
in accordance with that sect. 

(2) Such a note or memorandum is a 
memorandum of a contract within Stamp 
Act, 1891 (c. 39), s. 1 & Sched. I. to that Act, 

& therefore must be stamped with a Cd, stamp. 
— Parkpield Trust, Ltd. v. Dent, [1931] 2 
K, B. 679 ; 101 L. J. K. B. 6 ; 146 L. T. 90. 

Annoiation : — As to (1) Oonsd. CoUings v, Charles Bradbury, 
Ltd., [193(J1 3 All E. R. 309. 

858t. Onus ol prool.] — P arkfibld Trust, 

I/PD, V, Dent, No. 363s, ante, 

353 u. Renewal — Must appear on second 

memorandum.] — When the time for payment 
of an original loan granted by a money- 
lender has expired without complete repay- 
ment, there is no objection to extending the 
time for repayment on altered terms by treat- 
ing the old loan as paid off by means of a 
new loan on the altered terms, provided that 
the fact that this is being done is shown on 
the face of the second memorandum signed 
by the borrower before the new security is 
given. Such a memorandum is signed by 
the borrower before the money is lent within 
the meaning of sect. 6 (1 ) of the Money-lenders 
Act, 1927 (c. 21), a, 6 (1). 

At the time when the second memo- 
randum is signed neither a cheque nor cash 
need be handed over by the money-lender to 
tiie borrower & then returned. The money 
is lent within Money-lenders Act, 1927 (c. 21), 
s. 6, if it is appropriated by the money-lender 


to the purposes of the borrower, in any way 
which the borrower authorises (Greer, L.J,), 
— B. S. Lyle, Ltd. v, Chappell, [1932] IK,B, 
691 ; 101 L. J. K, B, 186 ; 48 T. L. R. 119, 
0. A. 

AnnotaHons'}: — Consd. Temperance Loan Fun<L Ltd. v. Hose. 
[19321 2 K, B. 622 ; Lancashire Loans, Ltd. v, Black, 
[1934] 1 K. B. 380. Distd. Dunn Trust, Ltd. v. Feetham, 
[1936] 1 K. B. 22. 

363v, ,] — (1) Every contract be- 

tween a money-lender A; a borrower for the 
repayment by the latter of money lent to 
him, & that includes a promise by the 
borrower to pay the balance of money 
previously lent to him, is brought within the 
purview of Money-lenders Act, 1927 (o. 21), 
8. 6. Where a transaction is the renewal of 
an old loan, the fact that it is such ought 
be set out in the memorandum in order to 
comply with sect. 6. 

(2) If the transaction between a money- 
lender & a borrower is unenforceable against 
the borrower by reason of non-compliance 
by the money-lender with the requirements 
of sect. 6, for example, by the omission from 
the memorandum of the date on which the 
loan was made, it is equally unenforceable 
against a person wlio has guaranteed the 
payment of the debt. 

(3) A security “ given by the borrower ” 
within sect. 6 of the Act of 1927 may take the 
form of a guarantee given by a third party. 

(4) Gaskell, Ltd. v. Askwith, No. 353h, ante, 

did not decide that a mere clerical error in 
the memorandum required by sect. 6 will 
invalidate the memorandum ; & it must 

not be taken that a mere clerical error will 
have that effect (Scrutton, L.J.). 

The Money-lenders Acts are not to be 
construed strictly in favour of lenders ; they 
are to be construed on the same canons as 
any other Act (Slessbb, L.J.). — Temperance 
Loan Fund, Ltd. v. Rose, [1932] 2 K. B. 
622 ; 101 L. J. K. B. 609 ; 147 L. T. 330, C. A. 

Annotation: — Aa to (1) Reid. Dunn Trust, Ltd. v. Feetham* 
[1936] 1 K. B. 

353 w, Real transaction must be stated.] — 

Per Scrutton, Ij. J. : The memorandum of 
the transaction of Aug. 6, 1931, was void 
because it did not state the real transaction. 
It contained an admission by the mother that 
£675 was then due A owing by her, whereas 
at that date nothing was due, A if it were 
assumed that the principal A pro rata 
interest were then to be paid, the amount 
ayable would only be £535, A there would 
e a bonus to the money-lenders of about 
£40 for accepting payment before it was due, 
which ought to have been stated on the face 
of the memorandum, but was not. In 
effect the money-lender was obtaining interest 
on interest, which was prohibited under 
Money-lenders Act, 1927 (c. 21), s. 7. — 
Lanoashibe Loans, Ltd. v. Black, [1984] 
1 K, B. 380 ; 103 L. J. K. B. 129 ; 160 L. T. 
304, 0. A. 

353x. Loan on security ol bill ol sale — 

Number ol Instalments payable not stated In 
memorandum.} — ^A loan was made by 
registered money-lenders on the security of a 
bill of sale ^ven by the borrower on his 
furniture. The transaction was a money- 
lending transaction within the meaning of the 
Money-lenders Act, 1927 (c. 21). The memo- 
randum of the transaction stated the date 
of the loan, the amount of the principal 
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advanoed the rate of interest charged. 
The bill of sale, which was in the form 
required by Sched. to Bills of Sale Act (1878) 
Amendment Act, 1882 (c. 43), was also set 
out verbatim in the memorandum. Under 
the bill of sale the borrower agreed to pay 
to the lenders the principal sum advanced 
together with the interest then due by equal 
monthly payments of £3 to be paid on a 
si>eci(ied date of each month until the whole 
amount including principal & interest was 
repaid. Neither tlie bill of sale nor the 
memorandum stated the number of instal- 
ments that had to be paid. Objection was 
taken that the contract was unenforceable, 
as the memorandum did not contain all the 
terms of the contract because the number 
of instalments payable had not been stated 
therein ; — Held : the contract was enforce- 
able, as the memorandum set out the 
particulars specifically required by Money- 
lenders Act, 1927 (c. 21), a. 6 (2), & also set 
out verbatim the bill of sale, which was in 
the statutory form, & accordingly contained 
all the terms of the contract. What had not 
been set out was the effect of those terms 
according to the decisions of the cts. in various 
cases, but the statute did not require that to 
be set out in the memorandum. — SiwnvioNS v. 
Russell Financiers, Ltd., [1934] 2 K. B. 
487; 103 L. J. K, B. 724; 151 L. T. 472,0. A. 

353y. Loan to company — Signature by director 

& Secretary.] — He Buitibh Lames, Ltd. 
(1937), 54 T, L, R. 137. 

353z. Duty of money-lender to supply information — 
Application to proceedings on judgment 
summons.] — ^I*ractice Note (1929), 45 

T. L. R. 476 ; [1929] 1 B. & C. R. 54. 

353aa. Interest — Rate of — How calculated.] — 
Mutual Jjoan Fund Ashocn., Ltd. v. 
H ANDERSON, No. 35obb, pod, 

353bb. Appropriation of payments to — After 

default — Whether compound Interest.]— A 
borrowci’ was in debt to a money -hinder in 
the sum of £301 19s. lOd, On June 14, 1935, 
he received a further siun that made his total 
indebtedness £500. The luemorandum stated 
that the principal sum was to be applied in 
discharge of the previous advance. It also 
stated that the interest upon the sum of 
£500 was to be £200, & was at the rate of 
34*65 per cent, per ayinmn. The repayment 
was to be made in equal instalments, which 
were appropriated to principal <& interest in 
proportions other than that of the principal 
to the total interest. If an instalment was 
more than seven days overdue, the whole 
balance of the principal was then to become 
due with interest to date. The memorandum 
then stated : ‘ ‘ the principal sum outstanding 
in the schedule of repayments shall become 
immediately repayable, together with the 
instalment of interest due as shown in the 
schedule aforesaid, together with simple 
interest at the rate per cent, per annum 
aforesaid on the sum payable (whether for 
principal or interest) until payment, & such 
interest shall not be reckoned as part of the 
interest charged in respect of the loan.'* In 
accordance with this clause pltfs. took the 
amount of principal interest due at the 


date of default, namely £451 2s. lOd., & 
charged interest thereon until the date of 
the first payment on account. Such interest 
amounted to £173 Os, 5d. The payment 
then made of £169 9s. Id. was appropriated 
to interest, leaving the princii^al sum of 
£451 2.S*. lOd. still due & a balance of 

£3 IDs. lOd. of interest still due. Farther 
interest was afUuwards charged on the 
principal sum of £451 2.9. lOd. : — Held: 

(1) the loan was one at an actual rate of 
interest, <fe the provisions of Money-lenders 
Act, 1927 (c. 21). B. 15 (2), which I'cquired 
instalments to allocated to principal & 
interest in the proportion of the xu'incipal to 
the total interest, did not apply ; (2) the 

memorandum sufficiently showed that nature 
of the trausaction iti respeedi of the i^ast loan ; 
(3) the appropriation of payments after 
default to interest did not amount to a 
charge of inten\st upon interest contrary to 
the Money-lenders Act. 1927 (c. 21), s. 7. — 
Mutual Jx.^an Fund Ahsocw., I/td. v. 
8ANDERHON, [1937] 1 All F. K. 380. 

366. Add. Annoiaiion : — Refd. Humphery v. Wil- 
son (1929), 141 L. T. 409. 


376. Add. Annotation : — Consd. Reading Trust, 
Ltd. V. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 


377. Add. Annoi-aiio'ns : — As /o (1) Refd. Crossing- 
ham V. Park (1927), 96 L. J. K. B. 1036. 
Generally^ Refd. Reading Trust, Ltd. v. 
Spero, Spero v. Reading Trust. Ltd., [1930] 
1 K. B. 192 ; Follings r. ('harles Bradbury, 
l.td., [193(;] 3 All F. R. 3(Uh 

377a. Before proceedings taken by money-lender 
for recovery of money ltut.l~ -(l) A county 
ct. has jurisdiction under Money-lenders 
Act, 1900 (c. 51), 8. I (2), to entertain an 
application by a borrower from a rogist/ered 
money-lender tt) reof)en a money-lending 
transiiction, only when the amount of the 
money lent, whether repayable by instal- 
ments or otherwise, without the addition of 
any claims arising under any agreement to 
pay interest or an amount charged for 
‘‘ expenses, inquiries, fines, bonus, premium, 
renewals, or any other charges,” is within 
the jurisdiction of the county ct. 

(2) If this condition is fulfilled, the ct. may 
entertain the application, although the 
money-lender has not taken any proceedings 
to recover the money lent, A although the 
time has not come fo’^ taking such i>roceed- 
ings. — CR 08 SINUHAM V. Park, [1928] 1 K. B. 
330; 96 L. J. K B. 1036; 137 L. T. 651 ; 
43 T. L. R. 647, D. 0. 

878. Add.. Annotation : — Consd. Nihalchand Naval* 
chand v. McMullan, [1934] 1 K. B. 171. 


J79a. Jurisdiction of county court— Amount of 
money lent over £100.] — Crossinoham v. 
Park, No. 377a, ante. 

380a. Construction of Moneylenders Acts— Whether 
in favour of lender.] — Temperance Loan 
Fund, Ltd. v. Rose, No. 353 v , ante. 

agla •] — (I) Money- 

'lenders Act. 1927 (c. 21), s. 5 (3), the words 
” no person shall act as such agent ^ or 
r,A.Tiva^ 9 er ” must be construed as meanmg 


PART rv. SECT. 8, SUB-SECT. 1.— B. 

»o. Onus 0 / proof.] — Nelson v. Campbell, [1928] V, L. R. 364 ; [1928] Argaa L. R. 221.“AUS. 
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no person shall act> as an agent or canvasser 
employed by a money-lender or any person 
on his behalf for the purpose of inviting any 
person to borrow money or to enter into any 
transaction involving the borrowing of 
money from a money-lender.” The Act does 
not, therefore, prohibit canvassing or touting 
for this purpose, where the canvasser acts 
without the authority or mandate of the 
money-lender to whom he is introducing a 
customer. 

(2) Although a rate of interest on a loan 
not exceeding 48 per cent, does not carry 
the legal presumption introduced by sect. 10 
of the Act that the transaction is harsh Sc 
unconscionable ; yet, where in addition to 
his contract for repayment of the loan the 
borrower gives a bifl of sale over his furniture 
of ample security for such repayment, a 
rate of 48 per cent, is, in such circumstances, 
so excessive as to render the transaction 
harsh & unconscionable for the purposes of 
Money-lenders Act, 1900 (c. 61), s. 1. — 
Vernbr- Jeffreys v, Pinto, [1929] 1 Ch. 
401 ; 98 L. J. Ch. 337 ; 140 L. T. 360 ; 46 
T. L. R. 163, C. A. 

389a. — .] — Parkpiedd Trest (1035), 

Ltp. V, PORTMAN (1937), 8J Sol. Jo. 687. 

409. Add. Annotations : — Apprvd. Reading Trust 
15. Spero (1929), 46 T. L. R. 117. Refd. Park- 
field Trust, Ltd. V. Bent, [1931] 2 K. B. 679. 

4,10a. .] — Verner-Jefpreys v, Pinto, No. 

3Sla, ante. 

410b. .] — Reading Trust, Ltd. v. Spero, 

Spero v. Reading Trust, Ittd., No. 363a, 
ante. 

410c. .] — Parkfield Trust, Ltd. v. Bent, 

No. 353s, ante. 

41 Od. Effect of consent to Judgment.] — 

Held .* in a case where the intere^ charged 
exceeded 48 per cent, per annum & deft, 
consented to judgment, such consent did 
not relieve the ct. of the duty of enforcing 
the presumption arising under Money-lenders 
Act, 1927 (c. 21), 8. 10, in the absence of proof 
to the contrary thereof, & the ct. was not 
entitled by reason merely of such consent to 
enter judgment in accordance therewith. — 
Muxs Conduit Investments, Ltd. v. 
IaESLie, [1932] 1 K. B. 233 ; 100 L. J. 


K. B. 686 ; 146 L. T. 686 ; 47 T. L, R. 614, 
C. A. 


dnnotaiionB : — OoQSd. Parkfield Trust, Ltd. Dent. flp31 1 
2 K, B. 679 ; Nlhalohand Navalohand v. MoMullanl 
[1934] 1 K. B. 171. Eefd. B. S. Lyle, Ltd,, v. Ohappel. 
(1931), 146 L. T. 236 ; Be Debtor (No. 691 of 1934), Exp^ 
Debtor, [1036] Oh. 36S. 


410e. .] — CoLLiNGs V. Charles Bradbury, 

Ltd., No. 353d. ante . 


430a. Charges for expenses — Solicitor's costs.] — 
Bunn Trust, Btd. v. AbPrey (1934), 78 
Sol. Jo. 767. 


434. Add. Annotation : — As to (2) Refd. Gllaskie v. 
Watkins, [1927] 2 K. B. 181. 

434a. Remitting action to county court — Whether 
claim founded on contract — County Courts 
Act, 1919 (c. 73), s. 1.] — Pltf., a borrower 
from a money-lender, issued a writ claiming 
to have re-opened a money-lending trans- 
action between pltf. & deft., a declaration 
that the interest charged therein was excessive 
& the transaction harsh Sc unconscionable, 
accounts & inquiries, payment of the sum 
found due to pltf. & other Sc necessary relief 
under Money-lenders Acts. Pltf. having 
applied to have the action remitted to the 
county ct. for trial, the claim being restricted 
to £100 : — Held : pltf.’s claim was founded 
on contract within County Ots. Act, 1919 
(c. 73), 8, 1, <fc could be remitted to the county 
ct. under that sect, for hearing. — White v. 
Smith (1927), 96 L. J. K. B. 397; 137 L. T. 
48 ; 43 T. L. R. 288 ; 71 Sol. Jo. 191, 0. A. 

438a. Onus of proof.] — Reading 

Trust, Ltd. v. Spero, Spero v. Reading 
Trust, Ltd., No. 353a, ante. 

438b. .] — Parkfield Trust, Ltd, 

V. Bent, No. 353s, ante. 

438c. Effect of consent to Judgment. ]>- 

Mills Conduit Investments, Ltd. v. 
Leslie, No. 410d, ante. 

442. For “ Party seeking relief — Ordered to pay 
costs read “ Costs — Party seeking relief — 
Ordered to pay costs.*’] 

442a. Action by money-lender — Judgment 

for reduced amount — Plscretlon to deprive 
plaintiff of costs.] — In an action by money- 
lenders in the county ct, for money lent Sc 
interest, where the judge is satisfied that the 
transaction was harsh Sc unconscionable Sc 


PART IV. SECT. 7, SUB-SECT. 1.- A. 

8l. Althouffh mutrilu unenforccaOIe. | 
• — By a mtge. bond nitffcd. cei’- 

(>aln property therein speeitied as 
fioourity for the repayment of sums of 
money lent to him hy applts. upon 
certain promissory notes. The ijro- 
misfiory iiot^s admittedly did not 
comply with the provisions of 
sort. 10 (1) of the Ceylon Money-lend- 
ing Ordinance, 1918, inaenmch they 
(lid not state the “ intei-cst, premium, 
or ehargres deducted or paid in ad- 
vanee, 6c they were consetiuonl ly 
unenfom!nb]e under sub'seet. (2) of 
sect. 10 of the Ordinance. It was 
further admit! nd that the default was 
not due to iirndvortenc'^j, & that the 
promiBHory notes must be taken to be 
fictitious to the knowledffo of the 
lender within the meaiiing of seed. 14 
of the Ordinanee. On a claim by 
applts. to recover th(5 sums lent on the 
Heeurity of the bond & upon the pro- 
missory notes : — Held : although the 


promissory notes were notes in which 
tile amounts stated as dm" were to the 
knowledge of the lender fictitious 
within the meaning of sect. Id of the 
Ordinance, & cfuild not be enforced by 
reason of the provisions of setjt. 10, the 
trial judge had Jurisdiction under 
sect. 2 of the Ordinance to re-open the 
transactions & to take an account 
between the lendei* 8c the person sued. 
The provisions of sect. 13 of the 
Ordinanee, which make the laker of a 
fictitious promissory note liable to a 
penalty, do not prevent the ct. from 
n) -opening the transaction & taking 
the account under the iirovisums of 
sect. 2. Where, however, the trial 
judge exercises his discretion 8c re- 
optms the transaction 8c takes the 
account, the mienfoi'coable pramis- 
Hory notes must not he admitted in 
evidence to prove the loans. — 8ocKa- 
ujNaHAM Ohettiar V . Kamanayakk, 
[1937J A. C, 230 ' [19371 1 All E. R. 
196 ; 106 L. P. O. 23 ; 156 L. T. 
227 ; 81 Sol. Jo, 136, P. C.—IND. 
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PART IV. SECT. 7, SUB-SECT. 1.*- 

c. (i). 

sp. Monttv borrowed for iUepal trans- 
action — Excessive interest paid cannot 
he recovered.}-— ^iKGWL v. O’Bbien, 
[1031) 2 D. L. R. 882.— CAN. 


PART IV* SECT. 7, SUB-SECT. 1.- 
F. (a). 

•q, BUI in favour of monev-lsnder — 
** Summary diligence ** — Mofiey -lenders 
Act, 1927, s 18 (h).]--Held: “sum- 
mary dUlgenoe ** in sect. 18 (fe) means 
the execution of dlllgenoe 8c not the 
obtaining of the summary warrant on 
which It proceeded ; aooor^ngly. 
an arrestment executed after Jan. i. 
1028, on a hill In favour of a money 
lender was Incompetent, although the 
warrant on whioh the arrestment 
proceeded was obtatoed before^^that 

s7a (duW^S6if7-^Qor: 



& tho ^Cftfon 

^fs? for aTdS amo^r 

cretion to deprive S oV . 

137 L. T. U97d^X, S. stoTc. 

[islvf 2^!^*]^” SlT^**”*'*' *’• Watkins, 

* ^927^2 *’• Watkins, 


Vol. X3D:V.— Money and Money-lending. Cases 442a-^a. 


S aSto^'LrL B.'7^‘3^«Xfd- 

44,« *’■ [1927] 2 K. B. 181. ** 

[l927]t*“"m7”-^' "• 

449. Add. ~I1927]_2 K. B. 181 ; 96 

or canvasser—Money- 
-1). s. 5 (3 ).] — Vbunbk- 
>, No. 381a, ante. 
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MORTGAGE. 


Part I. — Nature 

4. Add. Annotations : — Retd. Weld v. Petre ' 
(1928), 97 L. J. Ch. 399; Dennerley 
Prestwich XT. D. C. (1929). 141 L. T. 602. 

17. Add. Annotation : — Retd. I. B. Coinrs. v. 
Lawrence, Graham &Go., [1937] 2 K. B. 179. 

20a. Distinguishes mortgage tor sale.] — In a 
transaction of sale the vendor is not entitled 
to get back the subject-matter of the sale 
by returning to the purchaser the money 
that has passed between them. In the case 
of a mtge. or cha»rge, the mtgor. is entitled, 
until he has been foreclosed, to get back the 
subject-matter of the mtge. or charge by 
returning to the mtgee. the money that has • 
passed between them. The second essential 
difference is that if the mtgee. realises the 
subject-matter of the mtge. for a sum more 
than sufficient to repay him, with interest 
the costs, the money that has passed 
between him & the mtgor. he has to account 
to the mtgor. for the surplus. If the pur- 
chaser sells the subject-matter of the pur- 
chase, & realises a profit, of course he has 
not got to account to the vendor for the 
profit. Thirdly, if the mtgee. realises the 
mtge. pi*operty for a sum that is insufficient 
to repay him the money that he has paid 
to the mtgor, , together with interest & costs, 
then the mtgee. is entitled to recover from 
the mtgor. the balance of the money, either 
because there is a covenant by the mtgor. 
to repay the money advanced by the mtgee., 
or because of the existence of the simple 
contract debt which is created by the mere 
fact of the advance having been made. If 
the purchaser were to resell the purchased 
property at a price which was insufficient 
to recoup him the money that he paid to the 
vendor, of course he would not be entitled 
to recover the balance from the vendor 
(Romer, L.J .). — Re George Inglefield, 
Ltd., [1933] Ch. 1, 27 ; 101 L. J. Oh. 360 ; 

147 L. T. 411 ; 48 T. L. R. 536 ; [1931] 

B. & 0. R. 220, C. A. 

Annotation Ashby, Warner &Oo. v. Simmons fl936J 

2 All E. K. 097. 

35. Add. Annotation : — Reid, Tsang Chuen v. Li 
Po Kwai, [1932] A, C. 715. 

86. Add, Annotation : — Refd. Tsang Chuen v. Li 
Po Kwai, [1932] A. C. 715. 


of Mortgage. 

a. .] — The mtgor, of an estate released the 

equity of redemption to the mtgee. for a 
v^uable consideration ; the mtgee., at the 
same time, gave mtgor. a note, that if he 
should, withon a year, pay a certain sum, 
being the original mtge. money, & the 
consideration for the release of the equity, he, 
the mtgee., would sell & convey to him the 
premises : — Held : this was an original agree- 
ment between the parties, & did not operate 
as a defeasance of the release, or raise any 
new equity to the mtgor. ; & the money not 
being paid, the party was not entitled to any 
relief. 

A distinction has been made, by the Ct. 
of Chancery, between contracts originally 
founded upon lending & borrowing money, 
with an agreement for a purchase in a certain 
event ; &> cases, where after a mtge. a new 
agreement hath been entered into & executed 
by the parties for an absolute purchase ; 
although there be a subsequent declaration, 
that the mtgor. may have liis estate upon 
payment of interest, principal, & costs ; or 
where a release of the equity of redemption is 
given, with a collateral agreement to re-con- 
vey upon re-pa 3 rment of the purchase-money ; 

in the latter cases it hath been determined 
that no re-purchase shall be allowed, unless 
upon strict performance of the conditions 
stipulated. — Ensworth v, Griffiths (1706), 
6 Bro. Pari. Cas. 184 ; 2 E. R. 616, H. L.- 

72a. P. Ratcliff v, Davis (1610), 1 Bulst. 29 ; 
Cro. Jac. 244 ; Yelv. 178 ; Noy, 137 ; 80 
E. R. 733. 

Annotationg : — Oonsd. Byall v, RoUe (1749), 1 Atk. 16.5. 
Rdd. Kinsey v. Heyward (1699), 1 Ld. Kayin. 482 ; 
Donald v. Suckling (1866), L. R. 1 Q. B. 685. 

78a. .] — Ordinarily by the com- 

mon law, although a mtge. may be given 
without delivering possession, vet a mere 
pledge cannot be given without the delivery 
of the possession of the goods (Mellish, L,J.). 
— Ayers v. South Australian Banking Co. 
(1871), L. R. 3 P. C. 648 ; 7 Moo. P. C. O. 432 ; 
19 W. R. 860 ; 17 E. R. 163 ; aiib nom, Ayres 
V. South Australian Banking Co., 40 
L. J. P. C. 22, P. C. 

Annotation: — Refd. Burdick v. Sewell (1883). 10 Q, B. D. 
363. 


PART I. SECT. 1. 
ut. Agreement to deliver mortgage — 
Meaninqof Tnorigage — Uegietrable mort- 
, ' 3ijSANT Singh Sc Jag at Singh 
Kbkar Singh Giu. (B. C.). Ii929) 
4 D. L. R. 396 ; 2 W. W. R. 431.— CAN. 

sc. MorUfooe of fruit-bearing tree ^ — 
Whether mongage of immovable pro- 
perty .] — Wketner or not a mtge. of 
Irult-bearlng trees is a mtge. of 
immorable property Is a question 
dependent In each case upon the in- 
tention of the contracting parties Sc 
cannot be settled by an inflexible 
rule. — S hir Dayal v, Puttu Lal 
(1931), 1. L. R. 64 AIL 437.— IND. 


PART I. SECT. 4, SUB-SECT. 2. 

87 V. .1 — Where a registered 

Instrument clearly shows a transaction 
between the parties to be a sale, oral 
ovidenoe to show that It was Intended to 
be a mtge. is inadmissible in evidence. — 
Maung Shwe Phoo V, maung Ton Shin 
(1927), I. L. R. 5 Ran. 844.— IND. 

PART I. SECT. 6, SUB-SECT. 1. 

61 xvii. . 1 — Hsbron V , Maylanu 

(Alta.), 11927] 4 D. L. R. 171 [1927] 

2W.W.R768; qffd., 11928] 2 D.L. R. 
858; [1928JS.O.R. 225.— CAN. 

M xvlil. .1 — Bhagwan Sahai v, 

Bhagwan Dm (1890), L L. R. 12 AU. 


387 ; L. R. 17 Ind. App. 98.— IND. 

51 xlx. .] — Whore the instru- 

. ment professes fuUy & dearly to glye 
the reasons & considerations on which 
it proceeds, collateral evidence ts 
admissible to show that the transaction 
Is not thereby truly stated, although^ 
In such coses, only the most cogent 
evidence oralis to rebut the pre- 
sumption to the contrary, — Wiiaon v. 
Ward, [1930] S. C. II. 212 ; 2 D. L. R. 
433: rewap., [1920] 2 W. W. B, 122 ; 3 
D. L. R. 209; 24 Alta. L. R. 48.— CAN. 

g5 1. Suffidtri^ of agreemeni 

for repuireha 8 e,\^B€ WEBBia^ 
Vaunskt, 119311 4 D. L, R. 683.— CAN. 
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Part 11. — Classification of Mortgages. 


Kitbon, [19181 2 Oh. 405; 88 L. J. Oh. 
i:il ; 120 L. T. 25. 


19fta. Further advances—What are.l—^By two 

memoranda of charge the testator charged in 
favour of his two sistei^s his share in an estate 
in Dominica to secure certain stated sums & 
such further sums as should be advanced to 
him by them or either of them. The two 
sisters at various times deposih^d securities 
belonging to them respectively with the 
testator’s bank by way of collateral security 
for the testator’s k)an account. After testa- 
tor’s death the bank realised these securities 
& applied the moneys in discharge of 
testator’s loan account : — Held : the moneys 
so applied by the bank were in the nature of 
further sums advanced to testator by his 
two sisters within the meaning of the two 
memoranda of chargo.—iiJe Smith, Lawrence 


224. Add, Annotation : — ^Refd. Parker v, Jackson. 
[1936] 2 All E. R. 281. 

225. Add, Ayinoiation : — Aft to (3) Dlstd. Parker v, 
Jackson, [1936] 2 All E. 11. 281. 

260. Add, Annotations Refd. Re Wiit, [1927] I 
Ch. 606 ; Re Clillott’s Settlement, Chattock 
V, Reid, [1034] Ch. 97. 

268. Add, Annotation : — Refd. Chowood, Ltd. v* 
Ly^ (2), [1930] 2 Ch. 156. 

272. Add, Annotation : — Refd. Tsang Chuen v» Li 
Po Kwai, [1932] A. C. 715. 

305. Add, Annotation: — As to (1) Consd. Weld r. 
Petre (1928), 97 L. J. Ch. 399. 


PART IL SECT. 1. 

BQ. Form of — Whether statutory form 
esserUial ,} — Imperial Elevator & 
Lumber Co. v, Olive (1914). 99 
W, L. E. 339 ; 6 W. W. E. 1562 ; 19 
D. L. E. 248.— CAN. 

PART n. SECT. 2, SUB-SECT. 1. 

91 V. .] — Pltf., as administrator, 

sued upon deft* *8 alleged promise to 
execute a mtge. to testator on certain 
land. In consideration that testator 
would discharge a mtge. which he then 
held thereon, so as to enable deft, to 
give a first mtge. on the land to one 
L. : — Held : the alleged promise re- 
quired to be in writing, as relating to an 
interest in land. — Stoddart v. Stod- 
DART (1876). 39 U. 0. E. 203.— CAN. 

PART U. SECT. 2, SUB-SECT. 2.— A. 

0 i, .}— Leys v. Hollino- 

HEAD (1878), 29 a P. 66.— CAN. 

PART IL SECT. 2, SUB-SECT. 2.— B. 

109 i. Specific perfornrumce ,] — Jew an 
Lal Daga V. Nilmani Chaudhur. 
(1927), L. E. 66 Ind. App. 107.— IND. 

PART II. SECT. 2. SUB-SECT. 6.— A- 

sr. Necessity for good faith — Effect 
of laches,] — Re Aylward, Ex p, 
McMillan (P. E. I.), [1927] 4 D. L. E. 
306 ; 8 O. B. R. 352.— CAN. 

»v. Law in Ontario,] — The law in 
regard to the creation of equitable 
mtge. by delivery or deposit Is the 
same in Ontario os England.— 
ZI»IMBRMAN V, Sproat (1912), 26 

O. L. R. 448.— CAN. 

PART 11. SECT. 2, SUB-SECT. 6.-B. 

sd. Transfer in blank — <6* certiflcaie 
of title.]— Re Hans 0. Oitbistensen, 
Ltd., Thom V. Everet^ [1928] 4 D. L. R. 
668 ; [1928] 3 W. W. R. 314.— CAN. 

PART a. SECT. 2. SUB-SECT. 6.— 1 . 

se. Property as it stands at date oj 
sale or foreclosure,] — For the purpose 
of creating an equitable mtge. of a 
share in an Indigo concern It is quite 
sufflclont to deposit the title deeds 
under which that share was acquired. 
Where such a share is mortgaged the 
parties must be taken to intend that 
when foreclosure or sale takes place, 
at some subsequent date, the share 
shall pass to the purchaser as it stands 
at the date of the foreclosure or sale, 
& not merely as It existed at the date 
of the various title deeds when it was 
acquired.— T oomby v., Bhufendra 
Nath Bose (1928), I. L. R. 7 Pat, 620. 
—IND. 

PART IL SECT. 2, SUB-SECT. 6. 

sC. Agreenunt giving rights over build^ 
<7H7 to creditor,]— ChxrrmBiBvoK v, 
IMPERIAL Lumber Oo., [19283 3 

W. W. R. 123.— CAN. 


PART IL SECT. 2. SUB-SECT. 7.~A. 

sg. Charge on debt — Order to debtor to 
pay third party out of specific fund.]— 
An agreement between a debtor &. a 
creditor that the debt owing shall be 
paid out of a specific fund coming to 
the debtor will create a valid equitable 
charge upon such fund. — P rabodu* 

CHANDRA MITRA V. EOAD Oim (INDIA), 
Ltd. (1930), I. L. R. 57 Calc. 1101.— IND. 

sk. What amounts to.] — A document 
without a defeasance clause, but con- 
taining a covenant to repay the con- 
sideration with interest. In default of 
which the grantee might re-enter, 
creates an equitable charge against the 
lands, — General Trust & Executor 
CoRpN. V. Bishop (1933), 7 M. P. R. 
79.— CAN. 

PART IL SECT. 8. SUB-SECT. 1.— A. 

n 1. .] — An instrument of 

transfer lodged for registration under 
Transfer of Land Act, 1915, expressed 
the consideration for the tmnsfer to 
be ** the sum of £200, this day lent to 
me by M., which sum Is to be repaid 
within two years from the date hereof, 
together with interest at the rate of 
£6 per cent, per annum in the mean- 
time.** The transaction between the 
parties to the transfer was, to the 
knowledge of the registrar of titles, a 
mtge. transaction. The teglatrar re- 
fused to register the transfer ; — Held : 
the registrar was JusUfied la refusing 
to register the transfer. — Purz v. Reg- 
istrar OF Titles, [1928] V. L. R. 348 : 
[1928] Argus L. R. 224.— AUS. 

n ii. .] — ^In order to bo regis- 

trable under Land Titles Act a docu- 
ment given to secure a debt or loan 
must be in the form prescribed for a 
mtge. — Devenish v. Oonnaohkr, 
[1930] 1 W. W. R. 968 ; 2 D. L. R. 973 ; 
on appeal, [19301 2 W. W. R. 254 ; 3 
D. L. R. 977 : 24 Alta. L, R. 535.— CAN. 

b i. Certificate of registry — Beauisttes 
g /.] — Rc Bradshaw & Sxmcoe CTounty 
Registrar (1867), 26 V. O, R. 464.— 
CAN. 

bb 1. How ascertained,] — Re 

Land Titles Act (1921), 65 D. L. R. 
770.— CAN. 

hh i. Proceedings for foreclosure 

— Who has juHsdicHon,] — A mtge. of 
land, under a new system, operates as 
a security only, & not as a transfer 
of the land or of any estate or interest 
therein. Real Property Act, s. 100 ; 
& pi-oceedlngs for foroclosuie can be 
taken only before the district registrar, 
as provided for in sects. 113, 114 
of the Act ; & the ct, of K. B. has no 
jurisdiction to make a final or other 
order of foreclosure in respect of such 
a mtge., in the absence at all events of 
a special agreement between the parties 
raising equities as to title or for a 
oonveW^ of an estate In the land.— 

29 


Re Alajre & J&'RECIIKTTE (1913), 25 
W.L. R.648.— CAN. 

si. Necessity for affidavit in Form E-— 
Lund TiiUs Act, 1917, s. 100.]— /2c 
Land Titles Act (Saek.), [1919J 1 
W. W. R. 713.— CAN. 

sm. .] — Re Land Titles 

Act, Canada's Life Asrcuanck Co.’s 
Case (Sask.), [1919] 2 W. W. R. 47.— 

Can. 

sn. Registration fees — By whom pay- 
able.] — A purchaser who, to secure a 
balance of purchase-money, has given 
a mtge. to the ct., must pay the fees 
for registration of ms mtge. — 
SWEETNAM V. SWEETNAM (1873), 6 
P. R. 83.— CAN. 

sp. Reference under Land Titles Act, 
R.S.A., 1922, 8, Ud—Duty of judge,]— 
G., a second mtgee., obtained, on 
Apr. 25, 1923, a vesting order directing 
the registrar to issue title in his name 
clear of all enoumhranoes except the 
first mtge. The order was not 
registered until Oct. 8, 1923, & mean- 
while, on May 23, 1923, a mechanics* 
lien was registered. When the title 
issued, In pursuance of the vesting 
order, in G.'s name, the mechanics’ 
lien was left off. On Oct. 12, 1923, 
a bank reglKtered a mtge. dated J uly 26, 
1923, which was given & taken to 
replace a nreviona security by w^ay of 
assignment by G. to tho bank of the 
moneys owing under his mtge. & as a 
oonditinu of the bank extending time 
to G. for payment of his then existing 
debt. The bank had no notice of the 
lien as a iwgistcred interest or of the 
error made with respect to it : — Held : 
on a reference under sect. 159 of Land 
Titles Act, U.S.A., 1922, as to priority 
between the bank’s mtge. & the 
m 0 oliaril<*/S’ lien (no question as to 
priority under the Mechanics’ Lien Act 
boing raised) the mtge. had priority, 
sect. 175 of Laud Titles Act concluding 
the matter, in the absence of fraud or 
express notice. — Rc RiCHEUT Co., Ltd., 
[1935 J 1 W. W. R. 345.-~CAN. 

PART IL SECT. 3. SUB-SECT. 1. ~ 

B. is), 

o i. AcHotl to redeem, dt set aside 

sale under power in. mortgage — No 
allegaiion of fraud — Subsequent action 
to redeem & set aside on ground of fraud.] 
— Rldoe V . Haddington Island 
Quarry Co., Ltd. (1929), 41 B. C. R. 
502.— CAN. 


PART n. SECT. 6, SUB-SECT. 3. 

293 i. Validity — Omission of penal 
mm in ohligatury clause.]— Held : the 
omission did not render the bond 
uncertain k. ineffectual. — G reat West 
Life Assurance Oo. v. Campbell 
(M an.), [1928] 1 D.L.R. 263 ; 37 Man. 
L. R. 164 ; [1927 J 8 W, W. R. 645.— 
CAN. 
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Part III. — Parties 

368a. Cost of purchasing^ adjoining land — Main- 
tenance of value of trust property .] — Be 
Haig (1012), cited in Underhill’s Law of Trusts 
&; Trustees, 8th ed., p. 231. 

371. Add, Annotation: — Generally ^ Refd. Firie v. 
Richardson, [1027] 1 K. B. 448. 

383 a, ,] — -As a general rule long 

terms of years do not answer the description 
of “ real securities,” within the meaning of a 
power for trustees to lend on mortgage of 
“ real securities.” — Re Boyd’s Settled 
Estates (1880), 14 Ch. B. 626 ; 40 L. J. Ch. 
808 ; 43 L. T. 348. 

385a. Fourteen years.] — Trustees being 

empowered under a settlement to invest 
trust moneys upon mtge. of freehold, copy- 
hold, or leasehold estate, invested upon mtge. 
of leaseholds, with only fourteen years to 
run, the ct. directed the mtge. to be called 
in, without prejudicing any question as to the 
liability of the trustees in the event of a loss. 

— PiNCEv. Beattie (1863), 2 New Rep. 546 ; 

32 L. J. Ch. 734 ; 0 L. T. 315 ; 27 J. P. 804 ; 

9 Jur. N. S. 1119 ; 11 W. R. 079. 

385b. .] — Bourne v. Mole (1843), 1 L. T. 

O. S. 12 ; suhsequeyd proceedings (1845), 8 
Beav. 177 ; 50 E. R. 70. 

389a. Real security in Scotland — Power forbidding 
Investment on real security in Ireland.} — 

Trustees of the will of a testator, who died 
in 1845, had power to invest on ** real 
securities in England or Wales, but not in 


to Mortgages. 

Ireland.” The ct, declined advising the 
trustee to invest, under the powers contained 
in the 22 23 Viet. c. 35, s. 32, on a mtge. 

of Scottish estate.— ii^ Miles’ Will (1869), 
27 Beav. 679 ; 29 L. J. Ch. 47 ; 1 L. T. 122 ; 
23 J. P. 805 ; 5 Jur. N. S. 1236 ; 8 W. B, 
54 ; 64 E. R. 229. 

389b. House property — Value dependent on 

covenants.] — An investment by trustees of 
£2,183, trust funds, which they were em- 
powered to lend on reap security, in a mtge. 
of house property in a town, occupied for 
commercial purposes &< valued at £2,800, 
a value also in some measure dependent on 
the performance of covenants, held not to be 
justified. — ^P hillipson v. Gatty, Gatty v. 
Phillipson (1848), 7 Hare, 616 ; 12 L. T. 
O. S. 446 ; 13 Jur. 318 ; 68 E. B. 213. 

Annotaiionn: — Apld. Norris v. Wrlgrht (1851), 14 Beav. 291. 
Refd. Rc MasslnK herd’s Settlement, Clark v, Trelawny 
(1890), 03 L. T. 296. 

415a. Investment Improvident owing to nature of 
property.] — Rc SAiJtfoN, Priest v. Uppleby 
( 1889), 42 Ch. D. 359 ; 62 L. T. 270 ; 38 
W. R. 150 ; 5 T. L. R. 583, C. A. 

Annotations : — Gonsd. EacplorinR Land & MincralR Oo. v, 
Rolckmann (1905), 94 L. T. 234. Refd. Blyth w. Pladfirate, 
Moi*gran V, Blyth, Smith «. Blyth, [1891] I Ch. 337 ; lU 
Turner, Barker v. Ivimey, [1897] 1 Ch. 536; Head v, 
Gould, ri898J 2 Ch. 250 ; Re Lake, Ex p. Howe, Trustees, 
[1903J 1 K. B. 439. 

438. Add. Annotation: — As to (1) Refd. Re 
Vickery, Vickery v, Stephens, [1931] 1 Ch. 
672. 


Part IV. — Form and Contents of Mortgage. 


488. Add. Annotation : — Dlstd. Sowerby v. Lind- 
say (1928), 44 T. L. R. 601. 

490. Add. Annoidiion : — As to (1) Gonsd. Sowerby 
V. Lindsay (1928), 44 T. L. R, 501. 

501. In the catchwords for “charged*' read 
“ changed.** 


601a. .] — Jackson v. Innbs (1819), 1 

Bli. 104 ; 4 E. R. 38, H. L. 

AnnotaHons : — Apld. Clark v. Burgh (1845), 2 Coll. 221. 
Conad. Whitbread v. Smith (1854), 3 De Q. M. & G. 727. 
Apld. Heather v. O’NeiU (1857), 4 Jur. N. S. 181. Gonsd. 
Atkhwou V. Smith (1858). 3 D© G. & J. 186. Apld. Hast- 
ings V. Astley (1861), 3() Beav. 260. Ezpld. Dawspn v. 
Bank of Whitehaven (1877), 6 Ch. D. 218. Distd, Jones 


PART HI. SECT. 1, SUB-SECT. 1. 

o i. ,] — Under Act Hespect- 

ing Homesteads, s. 2, the registrar 
oaimot register a mtge. of homestead 
land if the same is notslgned by mtgor. 'a 
wife, although in a paper attached to 
the mt^. she purports to have reUn- 
quished her homestead rights in favour 
ofmtgee. — Re Land TitujssAct, [1919] 
1 W, W* R. 711.— -CAN. 

o ii. tS? oaknowledgmeTiiA 

— A mtge. by a husband of his home* 
steiui was in fact consented to by his 
wife of her own free will & knowing 
what It was. To it was attached her 
written consent dc a certificate by a 
oomr. of her aeknowledgme^ of 
execution of it of her own free wul, etc. 
Beli^ on Its face In compliance with 
the Dower Act, 1917, it was registered. 
The facts, however, were that the wife 
had not made before the oomr. the 
acknowledgment to which he oertlfled. 
The husband had participated In this 
breach of the statute in order, ap- 
parently, to save his wife, who was In 
ill-health, the Inconvenlenoe of going 
from the farm to the oomr/s office ; — 
LTcZd; since the wlfe*8 consent was 
not evidenced in the manner prescribed 
by the statute, the mtge. wae, in this 


sense, not made with her consent, & 
was uuU & void as against her dower 
right ; there were no grounds for 
bolding her estopped. But since the 
husband by his conduct had induced 
the mtgee. to believe that his wife's 
consent bad been properly fe regularly 
given dc the mtgee. had on the strength 
of this belief parted with the property 
for the payment of which the mtge. 
was security, the husband was estopped 
from setting up her lack of elective 
consent as a defence to an action on 
the mtge. Moreover, he wets, in any 
event, personally liable on the cove- 
nant. — ^Parslow V. Moore, [1930] 2 
W. W. R. 840 ; 4 D. L. R. 760.— CAN, 

•p. Mortgage by alleged absolute 
owner — Third party in possession .) — 
Grey e. Couchbr (1868), 15 Gr. 419. — 

CAN. 

PART HI. SECT. 2, SUB-SECT. 10. 

—A. 

•q. Payment of rates.) — Whore land 
is sold by a mtgee. the proceeds must 
he applied .firstly In payment of the 
rates shown in the ra^ book, as there 
Is a lien as soon as the rate book is 
approved. — AimooNiSH Town v. 

so 


Chisiioum, [1933] 1 D. L. R. 571: 
6 M. P. R. 173.— CAN. 

PART in. SECT. 3, SUB-SECT. 1. 

341 ii. Wltat <}daie passes.) 

— BaNQUE PROVTNCIAIJB DtJ (JANADA 
V, Oapital Trust (Jobfn., [1928) 4 
D. L. R. 390 ; 62 O. L. R. 458.— CAN. 


PART HI. SECT. 3, SUB-SECT. 2.— 
A. (a) i. 

843 i. Whether mortgagee concerned 
with application of Tnonci/.]— P laok v. 
Spawn (1859). 7 Gr. 406.— CAN. 

•r. Power given by testator to mort- 
gage ** my estate ** — Property subject to 
life interest of v?ife .) — Purdom v. 
Northern Life Asb'ck Co, of Canada, 
[1928] 4 D. L. R. 679 : 63 O. L. B. 
12 : affd., [1930] S. C. R. 119 ; 1 

D. L. R. 1003.— (3AN. 

PART IV. SECT. 1, SUB-SECT. 1. 

483 iv. .] — There is an implied 

covenant on the part of a mtgor. to 
repay the mtge. money, even though 
the bond contains no express promise 
to repay it. — Okhathi Lalsak Kaxwah 
V. Bindbshwaex Pbanad Sahu (1928). 
I. L. R. 8 Pat. 18.— IND. 
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; Plowto V, Hyde (1852), 2 De G. m. & «. 
684 ; KddlGston v. C^ns (ifos), 3 De G. M. & G. I : 
Walker e. Armstrong (1856). 21 Beav. 284 ; Heather e 
' L. J. Oh, 512 ; Plomley v. Fleton (1888), 


£»05a. mtge. of property does not 

alter the existing limitations afiecting it, 
except for the purpose of the mtge., unless 
an express intention be shown to resettle it. — 
Hastings (Lord) v, Astley (1861), 30 Beav. 
260 ; 8 Jur. N. S. 225 ; 10 W, R. 73 ; 54 
K. R. 888. 

608. Add, Annotation : — Refd. Re Park, Public 
Trustee v, Armstrong, [1932] 1 Ch. 580. 

509. Add, Annotation : — Refd. Davis v, Symons, 
[1934] Ch. 442. 

510. Add, Annotation : — Consd. Davis v, Symons, 
[1934] Ch. 442. 

525. Add, Annotation : — Refd. Bottomley v, Ban- 
nister (1931), 101 L. J. K, B. 46. 

538. Add, Annotationa : — Refd. Spyer v, Phillipson, 
[1931] 2 Ch. 183 ; Golden Horseshoes (New) 
Ltd. V. Thurgood (1934), 150 L. T. 427. 

583a. .] — On a mtge. of a public 

house the goodwill is not included unless 
expressly mentioned. — Re Bennett, Clarke 
V, White, [1899] 1 Oh. 316 ; 68 L. J. Ch. 104 ; 
47 W. R. 406. 

587. Add, Annotations : — Refd. Houghton v, 
Nothard, Lowe & Wills, [1927] 1 K. B. 
246 ; Liggett (Liverpool) v. Barclays Bank 
(1927), 137 L. T. 443. 

690. Add, Annotation : — As to (2) Consd, Halifax 
BuUdhig Society v, Keighley, [1931] 2 K. B. 
248. 

590a. .] — Halifax Building Society v 

Keighley, No. 1357a, post. 


$23s. Covenant for payment of yearly 

premium & other costs & charges of Insur- 
ance.] — Held : a mtge. for £1,500, with 
covenants for payment of the yearly premium 
& other costs <fe charges of an insurance of 
£1,000 upon a particular life for seven years, 
required a £26 stamp. — Halse v, Peters 
(1831), 2 B. & Ad. 807 : 1 L. J. K. B. 2 ; 109 
E. R. 1342. 

Annotations : — N.P. Doe d. Merceron v. Bragg (1838), 8 Ad. 
& El. 620. Consd. Richards v. Maoclcsfleld, Oocks v. 
Edwards (1841), 10 L. J. Ch, 329, Distd. Wroiighton v. 
Turtle (1843), 1 Dow. Sc L. 473. Dbtd. Lawrance v, 
Boston (1851), 21 L. J. Bx, 49. Rcfd. Loyd v, Heathoote 
(1833). 8 Tyr. 309. 

625a. Second mortgage— Covenant to pay 

sum secured by flrst^ mortgage — First mortgage 
duly stamped.] — A second mtge. of freehold 
property subject an existing first mtge, 
contained a covenant by the borrower to 
pay by instalments (a) a sum equivalent to 
the amount of the loan, the subject of the 
first mtge.. (b) a sum equivalent to the 
amount of the loan, the subject of the second 
mtge., & (c) a sum equivalent to the interest 
on the amounts remaining unpaid under both 
mtges. There was a proviso for redemption 
on payment of the amount of the second 
mtge. & interest thereon. The first mtge. 
had been duly stamped with the appropriate 
duty on the amount thereby secured ; — Held : 
the second mtge. was liable to stamp duty 
in the aggregate of the two sums secured by 
the two mtges., the covenant contained in 
the second mtge. to pay the amoimt secured 
by the first mtge. being an additional cove- 
nant made with a different covenantee. — 
Mutual Property Insurance Co., Ltd. v. 
Inland Revenue Comrb. (1926), 186 L. T. 
354. 


Part VI. — Rights and Liabilities of the Mortgagor. 


633. Add, Annotation j 
[1927] 2 Ch. 142. 


-R6fd. Purnell v, Roche, 


732a. Service of notice to 
Tenements Recovery 


quit — Whether Small 
Act, 1838 (c. 74), 


PART IV. SECT. 6, SUB-SECT. 3.>- 

A. (a). 

517 iv. Dominion 

Tkcjst Oo. V. Mutual Lifk Asburanoe 
Co., British Canadian Secitbittes v, 
MtTTUAL Life AsstTRANOB Go-, [1917] 
E W, W. R. 941.— CAN. 

ng, Moriga^fs including ** buildings ** 
— Movable granaries,] — In a mtge. the 
words charging the land were followed 
by the danse : ** together with all 

buildings now or hereafter erected or 
placed on the said lands & which the 
mtgor. hereby declares to form port of 
the freehold of the said lands & of this 
security whether annexed to the said 
freehold or not.” The mtgor.. after 
the date of the mtge., moved on tp the 
land two wooden granaries which were 
built on skids & were moved about the 
land as the forming operations required. 
The mtgor. defaulted & gave the mtgee, 
a duit-olaJm deed & the latter sold the 
land to deft., who took poaseeslon of 
the granaries & moved them on to other 
lands. The mtgor. sued for their 
value. & his aetion was dismissed. On 
appeal i-^tld : even If the 
retained their oharoeter of ohat^ls, 
they had become part of the 
eecurity by virtue of the word b^Id- 
lng» in the ^use above 
&^8inoe it was the intention of the 


quit-claim deed that the mtgee. should 
have all its secmdty the deed divested 
the mtgor. of any Interest he had in 
the granaries. — Herriott v, Cronin, 
[1935] 1 W. W. R. 671 ; 2 D. L. R. 
637 ; 43 Man. L. R. 71.— CAN. 

PART IV. SECT. 5, SUB-SECT. S.— 

B. (a). 

k i. -T — .] — Recess beds screwed to 
the wall of an apartment house are not 
fixtures Sc may therefore bo claimed 
by a conditional vendor against a 
mtgee. of the btdldlng. — California 
Wall Bed Go. of Canada, Ltd. v. 
Prudential Insurance Oo. op 
America, [1935] 1 D. L. R. 279 ; 
O. H. 59 ; ifaHcd, [1935] 2 D. L. R. 
434 ; O. R. 227.— CAN. 

PART IV, SECT. 7, SUB-SECT. 1. 

620 ii. Security for future 

advances — ConetrucUon of Stamp Act, 
1891 (c. 39), as. 15 (1). 88 (1) (2).]— 
O’Sullivan v, Loughnan, [1927] I. R. 
493.— IR. 

620 lii. .] — A trust deed 

to secure debentures recited that the 

C. Co. had determined to issue a series 
of debentures for a sum not exce^lng 
£100,000, Sc the first of the conations 
indorsed on each debenture stated ‘ 

31 


“ This debenture Is one of a series of 
debentures all in the like form for 
securing principal sums not exceeding 
at any one time in the aggregate 
£100,000,” The trust deed also con- 
tained a Capitalisation clause, the 
effect of which was that if any interest 
should be In arrear for a period of six 
months, it should be added to the 
principal sum due under the debenture, 
& treated as principal money for all 
purposes. The debentures were ex- 
pressed to become payable on Jan. 11, 
1938. The mtgor. claimed that stamp 
duty was payable not on a limited sum, 
but as on on amount ” imceitain or 
without limit ” i—Held : the amount 
which the trust deed was Intended to 
Hoouro was a sum readily ascertainable 
by arithmetical calouiatlon, &, there- 
fore, was not ” without any limit ’ 
within Sched. 1 of Stamp Duties Act. 
1882, & that duty should bo paid in 
respect of £100,000, — Cascade 
Brewery Co., Ltd. v, A Coujeotob 
OF Stamp Duties (1929), 23 Tas. L. R. 
28.— AUS. 

PART VI. SECT. 8, SUB-SECT. 6. 

sa. No right to gro, 

Jackson v. Penfold; 119» ^ 

808 ; 66 O. L. R. 440.— *C^ 
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appliea^le.}— A ml^e. deed ocmtaii^d a clause 
by v^hich the mtgol^. attorned tehaut from 
year to year to the mtgees^ at a nomiuai 
rent* It was also provided ^at, if the 
mtgor* made default in paytnenia under the 
de^> the mtgees. might give to the mtgor. 
tseven days* notice in writing to determine the 
tenancy created by the deed. The mtgor. 
defaulted <fc the xntgees. served on him a 
notice to quit. The mtgor. refused to give up 
possession : — ffeld : the term or interest of 
the mtgor. in the mortgaged property had 
been “ duly determined by a legal notice to 
quit or otherwise ’* within sect, 1 of above 
Act, &, therefore, justices had power to issue 
a warrant to give possession of the property 
to the mtgees.— DuDfjffiY &, District Benefit 
Building Society v. Gordon, [1929] 2 

K. B. 105 ; 98 L. J. K. B. 486 ; 141 L. T. 
683: 93 J. P. 186; 45 T. J., 11. 424; 27 

L. G. K. 448, D. C. 

787. Add. Annotation : — Apld. Dudley District 
Benefit Building Society v. Gordon, [1929] 
2 K. B. 105. 

739. Add. Annotation: — Refd. Be Wait, [1927] 1 
Ob. 606. 

768a. Restriction of statutory power — Effect on 
common law power.] — By a legal charge 
dated Oct. 1, 1935. defts. charged by way of 
legal mtge. certain freehold properties to 
pltfs., <te they covenanted with pitfs. tliat they 
would not, except with the previous written 
consent of pltfs., exercise the power of 
leasing or agreeing to lease or of accepting 
surrenders of leases conferred by the Law of 
Property Act, 1925 (c. 20), on a mtgor. while 
in possession. By a tenancy agreement 
dated Oct. 8, 1936, defts. granted a lease of 
part of certain premises included in the legal 
charge, from Sept. 29, 1935, upon a yearly 
tenancy. Pltfs. were not asked for & did 
not give their consent to the execution by 
defts. of the tenancy agi-eement & no counter- 


part thereof had at any tune been delivered 
to pltfs. in aocordanoe with the require- 
ments of sect. 90 (11 ) of Law of Property Act, 
1926 (c. 20) i^Meld : defts., in granting the 
lease of Oct. 8, were not exercising their 
statutory power, & consequently they did 
not commit any breach of the covenant con- 
tained in the legal charge of Oct. 1.— Iron 
Trades Employees Insurance Assocn., 
IjTD. V. Union Land &; House Investors, 
Ltd., [1937] Oh. 313 ; [1937] 1 All E. ii. 
481 ; ioa L. .T. Oh. 206 ; 166 L. T. 322 ; 
53 T. L. 11. 341 ; 81 Hoi. Jo. 169. 

772a. .] — King v. Bird, No. 774, post. 

77Sa. Lease at best rent — Covenant by mort- 

gagor to pay rates — Subsequent improvements 
by mortgagor increasing rateable value.] — A 

mtgor. granted a lease of the mtged. property 
to his son-in-law without any independent 
bargaining, & in the lease covenanted to pay 
the rates. The mtgor. effected great im- 
provements on the mtged. premises which 
might iucrease the rateable value of the 
premises. The mtgee. claimed that the im- 
provements & the covenant had rendered 
the rent under the lease not the best rent 
reasonably obtainable in the circumstances, 
& the lease was void under L;iw of Prox>crty 
Act, 1925 (c. 20), 8. 09:— ifc/d; in the 
absence of any covenant by the landlord to 
effect improvements which might increase the 
rateable value of the pi*operty or of any actual 
increase of the rateable value the covenant 
to pay the- rates, though imusual in the case 
of a lease for a long term, was not sufficient 
to render the rent reserved not the best rent 
reasonably obtainable, & upon the evidence 
the rent reserved was, having regard to the 
condition of the property at the time when the 
lease was granted, the best rent reasonably 
obtainable, & the action by the mtgee. failed. 
— Coutts & Go. V, Somerville, [1935] Ch. 
438 ; 104 L. J. Ch. 243 ; 153 L, T. 216. 


PART VI. SECT. 8, SUB-SECT. 7. 

066 iv. .] — A mterop. 

In possession is entitled to cut timber 
on the land & to erive third persons 
a licence to do so, unless it is shown 
that the security is thereby impaired. 
The omis is on the party seeJring to 
establish impairment to plead & offer 
proof of it. — R ku) V. Galbkaith, [1927] 
2 D. L. R. 867 ; [1927] 1 W. W. R. 
780 ; 38 B. C. R. 287 : varvina, U926] 
4 D. L. R. 814 ; [19k] 8 W. R, 
500 ; 38 B. C. R. 36.— CAN. 

PART VL SECT. 4, SUB-SECT. 2.— D. 


g 1 . PoeiHcm of moriaagor.y 

Where a mtgee. leases the land to the 
mtgor., the latter does not take the 
lease In his character as mtgor., but 
in his IndiyidueU capacity omy, & as 
such he stands in the same position 
as a stranger to the jntge. — ^ masset- 
Habkis Co, V. Manlbt, [1927] l 
D. L. R. 464 ; [19271 1 W. W. R. 35 ; 
21 Sask. L. R. 266.— CAN. 

PART VI. SECT. 4, SUB-SECT. 8. —A. 

h. Keviod., ri»241 1 W. W. B. 1233 
18 Sask. L. H. 269. 

ik. Bfftct of Lcrndto/rd A: Tenant Act. 
R. S. 0„ 1914 <c. 165), 9. 3.1— KCbnnedt 

V. AaWCTtTLTUBAL UBVMLOPMENT 

Board. [19263 4 D. L. R. 717 59 

O, L. R. 374.~43AN , 

si SffeetofLand THteB Act, e. 117.1— 
Matthewson Bbotrebs Sc Matbbb v. 
good, [19271 3 D.L. R. ftj ; 11927] 1 W. 

W. R. 788 ; 21 Sask. L. R. 403.— CAN. 


PART VI. SECT. 6, SUB-SECT. 6. 

772 i. What leases within potaers — 
Lease with no condition of re-entr ^/ — 
Void .] — A mtgor. in possession made an 
agreement In writing whereby he lot 
to a tenant a publio^ouse & dwelling 
together with certain lands “ as a 
yearly tenancy at a yearly rent of £35 
payable cmarierly in advance."* The 
agreement provided that the tenancy 
should commence from a certain date, 
& that the tenant should pay the first 
quarter’s rent on that date, & that be 
would punctually pay the rent there- 
after according to the terms of this 
agreement."’ The agreement also pro- 
vided that the tenancy might he deter- 
mined by either party giving to the 
other three months" notice in writing. 
There was no condition of re*ont^ on 
the rent not being paid : — Held : 
although the undert^lng to pay the 
rent contained in the agreement might 
he a sufficient complianoe with Con- 
veyanoing Act, 1881 (c. 41), a. 18 (7), as 
to payment of the rent, since the agree- 
ment, not being under seal, there could 
he no covenant therein, yet the omis- 
sion of a condition of re-entry ou the 
rent not being paid invalidated the 
MTeement as against an Incumbrancer, 
the provision in the agreement eutltl^ 
the landlord to determine the tenancy 
by a three months' nPtloe to quit not 
being Buffideut to satisfy the con- 
dition. — ^M ubphy & CJo. V. Marben, 
[19331 I. R, 898.— IR. 

PART Vi. SBCT. 6, SUB-SECT. 6.— 
B. (a). 

784 vU. .1 — ^Where a leaso 

82 


made by a mtgor. is subsequent to the 
mtge., the mtgee. has not the right at 
common law to require the tenant to 
pay the rent to him & to sue for its 
recovery unless the relationship of the 
landlord & tenant has been created 
between them by mutual agreement; 
Sc the mere fact of the tenant remaining 
in possession after notloe from the 
mtgee. to pay the rent to him Is not 
evidence of such an agreement. The 

r vision in Real Property Act, 
S. M., 1913, 8. 114, that a mtgee. 
upon default by the mtgor. “ may 
enter Into possesson of the mortgaged 
or encumbered land by rooeiving the 
rents & profits thereof,'* does not give 
the mtgee. a right of action for rent 
against a tenant holding under a lease 
made by the mtgor. after the mtge. — 
Aikenhead v. Spivak, [19311 2 

W. W. R. 721 ; 4 D. L. R. 721 ; 39 
Man. L. R. 541.— CAN. 


PART VL SECT. 7. 

0 1 , — Mortgage overdne — 

Right of possssekm in mortgagee .} — 
Ejectment cannot be sustained by a 
mtgor. against a stranger where the 
mtge. is overdue & unsatisfied, Sc the 
fee Sc right of possession being In the 
mtgee.— Dob a. MoBisbnib v. Lundt 
(1844), 1 U. 0. R. 186.— OAK. 


si. Payment into eourt of amount due 
on mongage — AppHoaUon for orj^ 
under Mortgages Act, R. 8. O., 1914 
11 2 )— of 


(c. 


AmjcTON Sc RoilS, I1927J 4 D 
1125 ; 61 O. L. R. W8.--^N. 



8S6. AM. Anmtation : — Expld. & Dlstd. Schalet v. 
Nadlfflf, Ltd., [1933] 2 E. B. 79. 

846 . AM. AntuAaHon .'—Reid. The W. H. 

[1928] P. 41. 


VoL XXXV.-Ubrfgage. 'l!M88'8Se>-'«iNlli^ 

848. AM. Annotationa : — Coned. Be Union 

London & Smith’s Bank, Ltd. Oonveyano^ - 
Miles u. Easter, [1933] Oh. 811. Reid. ’ “ 
Hotel t». Jenkins, [1927] 2 Oh. 226 i ~ 
field, [1932] 1 Oh. 79. 


Part VII. — Equity 

863* Add, Annotation : — As to (2) Refd. Re Wells, 
Swinbume-Hanham v, Howard (1932), 48 
T. L. R. 617. 

854. Add, Annotation: — Reid. Re Wells, Swin- 
bume-Hanbam v, Howard, [1933] Ch. 29. 

864. Add, Annotation: — Refd. Re Wells, Swin- 
bume-Hanbam v, Howard, [1933] Cb. 29. 

866a. Whether mortgagee trustee of equity of 
redemption.]— Wells, Swinburne-Han- 
HAM V, Howard, No. 1017a, post. 

904. Add, Annotation : — Refd. Re Wells, Swin- 
bume-Hanbam v, Howard, [1933] Ch. 29. 

909. Add, Annotation : — Refd. Hodgson v. Salt, 
[1936] 1 All E. R. 95. 

971a. Clause giving mortgagee interest in property 
on redemption.] — Provisions in a mtge. deed 
conferring on the mtgee. upon redemption 
an interest in the mortgaged premises are a 
clog or fetter on the equity of redemption, 

& being so are void not only against the 
mtgor., but also against the purchaser of bis 
interest, since they arc inconsistent with the 
very nature & essence of a mtge. — M ehrban 
Khan v, Makhna (1930), 57 L. E, Ind. App. 
168, P. C. 

984. Add, Annotatiofi : — Consd. Weld v, Petre 
(1928), 97 L. J. Oh. 399. 


of Redemption. 

990, Add. Annotation : — Consd. Davis v, Symons, 
[1934] Oh. 442. 

i 996a. Mortgage including policies — Redemption 
postponed to date later than maturity of 
policies.] — A mtge. of land together with an 
endowment policy on the life of the mtgor., 
made in 1926, contained mutual covenants 
between mtgor. & mtgee. that the principal 
sum should be allowed to remain on the 
security for a period of twenty years, or until 
the earlier death of the mtgor., & so long as 
interest was punctually paid, there was no 
breach of covenant, should not be called in by 
the mtgee. during the same period. The 
covenants in the mtge. were made applicable 
to a further charge given in 1926, by which 
another endowment policy was mortgaged. 
This policy would mature in 1942, & the further 
charge provided that if the mtgor. survived 
the date of maturity, the pobey moneys with 
profits should be paid to the mtgee. in 
reduction of the mtge. debt. The other 
policy also would mature before the date for 
redemption : — Held : the postponement of 
redemption for twenty years, together with 
the other provisions which made the policies 
in effect irredeemable, was a clog on the 
equity, & the mtgor. was entitled to judgment 
in an action for redemption. — Davis v, 
Symons, [1934] Ch. 442 ; 103 L. J. Oh. 311; 
151 L. T. 90 ; 78 Sol. Jo. 297. 


PART VII. SECT. 3, SUB-SECT. 8. 

■m. Under decree for sale — What is 
incident to land — Manure in heaps on 
land.] — Manure in heaps on laud, not 
the produce thereof, does not pass to 
the purchaser of the equity of redemp- 
tion under a deoroo of sale, as an in- 
cident to the land ; & if he uses it, it 
is a conversion, for which the mtgor. 
may recover In trover without a 
demand. — T homson v, Waubh (1852). 
2 All. 369.-~OAN. 

PART VII. SECT. 4, SUB-SECT. 1. 

946 iv. .1 — Koman-Dutch 

law as applied In Ceylon recognises a 
principle which beat’s a close rosein- 
blanoo to the principle of English iaw 
embodied In the maxim “ once a 
mtge. always a mtro,” 

A syndicate punmased forest land in 
Ceylon & conveyed it by deed to resp., 
who had provided the greater part of 
the purchase-price. A second deed 
of the same date recited the facts, & 
provided that resp. should hold as 
absolute owner with power to manage 
& to sell the lands for the best available 
price, approval to be obtained if the 
price was leas than Rs. 100 per acre, & 
to apply all moneys realised in pay- 
ment of sums due to him for purchase- 

S rioe or management expenses, Sc 
iiat be should pay over the balance 
pra ratap acoordiug to their Interests, 
among the syndicate. A year later, 
before the lauds had been sold, 
members of the syndicate sued claiming 
to redeem. Resp. had settled with all 
pltla. except two, who were represented 
by jopplt. : — Held : upon the true 
oonswactien of the tv^ deeds '^hey 


created a security for money advanced, 
there being Imposed upon resp. duties 
& obligations of the nature of trusts, & 
tliat appit. was entitled to redeem the 
shai’OH of the two pltfs. on payment 
of their rateable proportion of the 
amount duo, which was to bo ascer- 
tained on taking accounts as directed. 
— SaMTNATHAN CHETTY V. POORTEN, 
(19331 A. O. 178 ; 102 L, J. P. 0. 54 ; 
148 L. T. 360, P. 0.— CEYLON. 


046 V. .]— M., the registered 

proprietor & licensee of hotel lU’operty, 
ol)<iiined a loan from a brewery co., 
as secm’lty gave a mtge. of the free- 
hold Sc a lease for a term of tlftcer. 
years. The oo. then gave M. a siib- 
lease for the same term less one day & 
M. mtged. the sub-looso to the eo. The 
sub-lease contained a brewer’s tie 
that the sub-leeseo would deal cx- 
elusiveiy with the sab-lessor foi’ all 
liquors & would not during the term 
of tlio lease purchase or obtain any 
liquors from any other person. B. 
subseqTiontly purchased from M. the 
unencumbered fee simple Sc the un- 
cxplrod term of the sub -lease. B. 
obtained an advance frqni a bank Sc 
repayment wa« guaranteed by the 
broweiT co. The intges. over th(5 
hold & sub -lease were releasod A M. 
transferred to B. the sub-lease & the 
freehold free of mtge. B. then gavi* 
a mtge. over the sub-lcas<' t<» 
brewery co. to secui’o tlKJ moneys 
owing to the bank. B. paid olT the 
loan from the bank & asserted that he* 
held the pi*operty free of the ])rew'«u* s 
tie. In an action by the? brew’ory eo. 
claiming that the lease & siib-lea.se were 
binding on B. i — Held : the lease A 
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sub-lease were not binding on B. — 
Queensland Brewery, Ltd. r. 
Baki?R, L1936J Q. S. R. 98. - AUS. 

sk. Whether English decisions applic- 
able in India,]— lu India there is a 
codified law of mtge., & it would be 
improper for the ots. in India to ignore 
that law & to look to English cases 
as their guide in determining what 
amounts to a clog on the equity of 
redemption. Where the statutory law 
will not help them. It may then be 
open to them to look to English oases 
for rules of Justice, equity Sc good 
conscience. — Shubratan v. Dhanpat 
Gadatuya (1932), 1. L, R. 54 All. 1041. 
—IND. 


»ART VII. SECT. 4, SUB-SECT. 2. -A. 

968 iv. ‘I— 

rooHET V. Gunther (1927), 28 

i. R. N. S. W. 229 ; 45 N. S. W. W. N. 
1.— -AUS. 

»ART VII. SECT. 4, SUB-SECT. 2.— 
B. (c). 

sn. Agreement for future advances.]— 
Yliere a mtgo. Is for a definite 
t aWo covers future advance but the 
imount outstanding & secured by the 
ntgo. may be ascertained at any time, 
£ on payment thereof there is notWng 
o prevent the mtgor. from getting 
»ack the mortgaged property & enjoy - 
Qg It just as he did before making the 
atge., it cannot bo said that the 
atge. constitutes a dog on the equity 
f redemption. — STEPHEN A STEPHEN 

. trans-Canaba Finance Oorpn., 
^TD., (1931 ] 2 W. W. R. 448 ; 4 D. L. R. 
83.— OAN^ 



OuMi iWtk^VmA. iNOiviffli Aim Empiee Dioest Sumxemeot 


1017a* Mort^a by oompauy^Ptevol^tion of oom^ 
paay^M^athor bona vaoaatla.}— In 189^ a 
limited co* morfegaged to tmteee of a will 
ceitain leasoliold propertaea hy way of absolute 
assignment subject to tbe equity of redemp- 
tion. In 1910 the co. went into liquidation, 
& in 1918, the trustees having called in the 
mtge., the co. made default & the trustees 
appointed a receiver. In 1916 the co. was 
dissolved, the income of the property being 
at that time insufficient to meet the mtge. 
interest, & nothing was done in respect of 
the equity of redemption as the liquidator 
considered it to be of no value. The value 
of the property having since largely increased, 
the surviving trustee claimed to be entitled 
to the property absolutely, & the Crown 
claimed the equity of redemption as bona 
vacantia: — Held: (1) Cos. Act, 1929 (c. 23), 
s. 296, did not apply, as that section was not 
retrospective ; (2) after the disappearance of 
the legal entity which had had the right of 
redemption the Crown was entitled to the 
property as bona vacantia. 

(3) The equity of redemption, then, was 
a right of property which could be disposed 
of by the mtgor. In a general sense the 
mtgee. was not a trustee for the mtgor. ; 
their interests were antagonistic, though the 
mtgee. might be trustee in a limited sense — 
that was, in respect of surplus purchase- 
moneys after his own claims had been satis- 
fied (Lord Hanworth, M.R ,). — Re Wells, 
Swinrurne-Hanham V. Howard, [] 933] Ch. 
29 ; 101 L. J. Ch. 346 ; 148 L, T. 5 ; 48 
T. L. R. 617, 0. A. 

1018. Add, Annoiafion : — Consd. Re Mainwariiig, 
Mainwaiing v. Verden, [i936j 3 All E. R. 
640. I 

1024, Add, Annotation : — Refd. Ideal Films 
Richards, [1927] 1 K. B. 374. 

1025. Add. Annotation : — Refd. Ideal Films 
Richards, [1927] 1 K. B. 374. 


Add. Anmtaiion Cromwell 

perty Investment Co. v. Western & Toovey, 
fl984] Oh. 322. 

1041. Add. Annotatidn /—Refd. OromweU Pro- 
perty Investment Co. v. Western dt Toovey, 
[1934] Ch. 322. 

1041a. Length.] — A co. in consideration 

of £26,000, executed on Oct. 6, 1931, in 
favour of two lenders, a mtge. containing a 
clause providing that if the co. paid interest 
at the rate of SJ per cent, per annum within 
fourteen days after the several days on which 
it should fall due & performed & observed 
all the covenants & stipulations in the mtge. 
to be performed & observed by it, save that 
for repayment of the principal sum, the 
lenders would not enforce repayment before 
Oct. 15, 1936, the principal sum being deemed 
to be due for the purposes of the exercise of 
the statutory powers on Mar. 26, 1932, On 
Aug. 11, 1932, the co., in consideration of 
£24,000 executed in favour of the same lenders 
& in respect of different property, a mtge. 
containing a like clause, in which the lenders 
agreed not to enforce repayment before 
Sept. 29, 1937, the principal sum being 
deemed to be due for the purposes of the 
exercise of the statutory powers on Dec. 26, 
1932. In the course of correspondence the 
lenders, in answer to the co., wrote that they 
would be prepared to accept repayment of 
both sums “ on reasonable notice.’' On 
Jan. 23, 1933, they wrote that they would be 
prepared to accept three months’ notice, & 
on Jan. 24 the co. wrote giving notice of 
intention to pay off the mtges. on Apr. 25. 
On Apr. 20, during a telephone conversation 
between clerks of the co.’s sobs. & the lenders’ 
solrs., it was made clear that completion 
would not take place on Apr. 26, & the lenders’ 
solrs.’ clerk acquiesced & asked to be in- 
formed when it would take place as soon as 
the co.’s solrs. knew. It did not take place 


PART VIL SECT. 4, SUB-SECT. 2.— E. 

900 iv, .l—Attached 

to & expressed as formiog part of a 
mtffo. of land was an aOTeement stating' 
that in further consideration for the 
loan the mtgor. granted to the mtgee. 
an option to pnrobase tbe land for a 
specified amount ; the option to be 
open for aooeptance until the due date 
of the amount secured, &, in the event 
of payment not being then made, until 
the amount secured w'as fully paid & 
tbe mtge. discharged. The mtgee. 
sued for speclflo performance of the 
option agreement : — Held ; the option 
was a clog on the equity of redemption 
& therefore void. — H oar Mii.E8 
(No. 2), [1936] l-W. W. n, 433.-~CAN. 

PART Vn. SECT. 4. SUB-SECT. 

q j. Permanent lease .] — 

Permanent leases executed by the 
mtgor. in favour of the mtgee. subse- 
quent to the mtge. oonetltute a clog 
on the eqidty of redemption & are null 

V, LaxmibaF (1998), I. lT R, 68 Bom. 
860.— IND. 

80 . Covenant creMtino right of pre- 
emption in favonr of marigagee-- 
Limited to life of parties.]^ A covenant 
in a mtge. deed creatirw a right of 
pre-emption in favour of the mtgee. « 
the operation of which is not meant 
to extend beyond the lifetime cf the 
parties, is neither a olog on the eQVity 
of redemption nor obnoxious to the 
rule against perpetnlileR.-— M atura 
RAO e. StmBNPBAIfATH SAHU 
I. L. R. 8 Pat. 243.— IHO. 


PART VII. SECT. 6, 

1013 1. Amount appearing in receipt 
clause — Hmv far conclusive.}— A bill 
alleged that a mtge, was executed by 
W. to deft, in consideration of $460 ; 
that deft, advanced only $150 thereon, 
& W being entitled to receive the 
balance assigned such right & con- 
veyed his eqmty of redemption to 
Itf. ; tljat deft, refused to pay the 
alance & claimed to hold the mtge. 
as security for $460. The prayer was 
for Hpoclfio performance or, in the 
alternative, a declaration of the above 
facts, & for general relief: — Field: 
upon the facts alleged in the bill, 
namely, that the mtge. was being helo 
for more than hod been advanced 
thereon, &, therefore, to that extent 
had formed a cloud on the title, pltf. 
would be entitled to a declaration to 
tlwa-t effect, 3c appropriate relief.— 
Calvert v. Burnham (1881), 6 A. R. 
620.— CAN. 

a i. .] — Frederikbbn 

V, Western Can. Inv. Oo. (Saak.), 
[19271 1 D. L. R. 804.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1 

sQ. Statute for Sale of KgnUiea of 
EedempHon — When applicable ,} — FlT?5- 
GiBBON V. Duggan (1865), 11 Gr. 188. 
—CAN. 

PART VII. SECT. 0. SUB-SECT. 2. 

1018 X, — lAmUation of action 

— When time begins to run.] — Lewing- 
TON P. RaTCROFT, [1935] 4 D, L. R. 
378; 0. R. 474.— UAN. 

— The personal 


liability of the purchaser of an equity 
of redemption to pay the mtge. debt, 
or to indemnify the vendor against it, 
is implied by law. — H olmes v. Fagan, 
[1935] 4 J). L. R. 69.--CAN. 

1018 xii. Although the 

implied equitable obligation of the 
purchaser of an equity of redemption 
to indemnify the vendor against lia- 
bility on the mtge. debt arises in every 
<‘a 80 where it can reasonably be im- 
plied that it was the intention of the 
parties that such an indemnity should 
be given : — Held : under all the cir- 
cumstances of the present case, in- 
cluding the absence of an express 
covenant of Indemnity, said obligation 
did not exist. — British Columbia 
Land & In^^cstmbnt Agency, Ltp. v. 
Montreal Trust Co., [1935] 3 

W. W, R. 566,— CAN. 

o i, Assignee not barred by 

twenty years* possession of assignor 
claiming under mortgagor.] — Collins 
V. Reid (1866), 6 N. S. B, (2 Old.) 252. 
—CAN. 

sg. Covenant by purchaser to pay — 
Agent of aU mortgagors.]— The pur- 
ohaser of the equity of redemption who 
covenants to pay the mtge. is the 
agent of all the mtgors. — C oleman «. 
Yarmolinskt, [1935] 3 D. L. R. 314 ; 
O, R. 266.— CAN. 


vn. o, <*.—»• 

9t, Sv motion for judgment — Pro- 
ceedings lyy action — Idmitation of 
reeneem&Ze.]-^AXEOWiOH e. 

[1928] 3 W W. R. 66.— CAN. 



on Apr* 25| Sc on that date the lenders* solrs. 
wrote informing the co*’e solrs. that as the 
mtges. had not been redeemed in accordance 
with the notice interest in lieu of notice 
would have to be paid on completion ; & 
on Apr* 27 they wrote that the lenders would 
accept interest up to the actual date of re- 
payment^ plus three months* interest in 
lieu of notice, if redemption took place “ not 
later than Thursday of next week.*’ On 
May 10 the lenders’ solrs. refused the co.’s 
solrs,’ tender of a sum representing principal 
Sc interest to date on both mtges. : — Held : 
{ 1 ) nothing in the mtges. freed the co. from thfi 
rule of equity that six months* notice must 
be given of intention to pay off a mtge., or 
six months* interest in lieu thereof be paid ; 
(2) when failure to pay off on the date fixed 
in the notice is unexplained, a new notice 
must be given or interest in lieu thereof be 
paid, but the new notice need not in every 
case be six months’ notice ; (3) in the present 
case only a “ reasonable notice ” was required 
after Apr. 25, 1933, Sc three months was 
a “ reasonable notice.” — Cromwell Pro- 
perty Investmt:nt Co., Ltd. v. Western Sc 
Toovey, [1934] Ch. 322 j 103 L. J. Ch. 168 ; 
150 L. T. 335. 
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1049. For the existing catchwords road 


1085. Add. AnnotaMon : — ^Re{d« Smith v* Wood 

(1928), 139 L. T. 260. 

1091a. Claim for repayment of excess reoelvedi 

by mortgagee over amount due under mort* 
gage.] — Where shares in a oo. were mortgaged 
to secure a loan with interest, Sc the value of 
the shares increased enormously so that the 
mtgee. received dividends sufficient to pay 
off the loan Sc interest, &; a summons was 
subsequently taken out claiming redemption, 
Sc also repayment of the excess of the amount 
of dividends received by the mtgee. over 
Sc above the amount due under the mtge. : — 
Held : an order for payment of the excess 
claimed against the mtgee. could, by R. S, C., 
Ord. 66, r. 5a, be obtained upon orginating 
summons. — Weld v. Pbtre, [1929] 1 Ch. 33 ; 
97 L. .T. Ch. 399 ; 139 L. T. 696 ; 44 T. L. R. 
739 ; 72 Sol. Jo. 569, C. A. 

1092. Add. Annotatwn : — Refd. Ruislip-North- 

wood Urban District Council v. Lee (1931), 
145 L. T. 208. 


Part VIII. — Assignment and Devolution of Mortgage. 


1177. Add. Annoiatwn : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

1234. Add. Annofalion : — (h’ncrally^ Refd. Parker 
V. Jackson, [193()| 2 All E. R. 281. 

1242a. A firm of soIls. held about £2,(H)0 belonging 
t-o the est ate of one of their clients. Tlie 
elhmt liad b(*for(i liis death iritged. certain 
yu’operty to secure a sum of £700. This 
mtge. was transferred to the then siu*viving 
partner in the firm of solrs.’ The trustees of 
the client’s estate — the persons entitled to 
the equity of redemption — gave no directions 
for the appropriation of part of the £2,000 
in discharge of the mtge. The surviving 
partner then parted with the title deeds, in 
return for £7f)0, to another client, who thus 
became an equitable transferee of the mtge. 
No notice of this transfer was given to the 
trustees until some time later, when the 
firm of solrs. was found to be insolvent Sc 
the surviving partner was made a bkpt. 


The trustees thereupon claimed to recover 
from the assignee the title deeds free Sc dis- 
charged fi'om any ciaim in respect of the mtge. 
debt : —-Held : as the trustees had not- joined 
in. Sc had no notice of, the transfer of the 
mtge., the transferee took subject to the right 
of set-off which the trustees had against the 
transferor, the surviving partner. Sc were 
entitled tf) redeem the rntged. property with- 
out further payment. — Parker v. Jackson, 
11936] 2 All E.‘ K. 281 ; 155 L. T. 104 ; 80 
*Sol. Jo. 365. 

1245. Add. Annotation : — Refd. Tsang Chuen v. 
Li Po Kwai, [1932] A. 0. 715. 

1256. Add. Annotation ; - -Reid. Parker .lackson, 
[1936] 2 All E. R. 281. 

1260. Add. AyDiotaiion : — Refd. Parker Jackson, 
[1936]2^V11E. K. 281. 

1269. Add. Annoiaiiott - Refd. Parker r. Ja<*kson, 
(1936] 2 All Pk R. 281. 


PART VIII. SECT. 1, SUB-SECT. 1. 

b 1, -- — Moftomt paid off by mort- 
gagor.) — Sect. 99 of Land Titles Act, 
which provides that a mtgee. on 
receiving payment of a mtge. which 
the intgor. Is entitled to pay off is 
bormd to transfer the mtge. to a third 
party if the mtgor. so directs, does not 
have the effect of continuing the life 
of a mtge. so transferred if it has been 

E ald off in full by the mtgor. himself. 

Q such a case there is nothing to 
aasiign or transfer. — Dbvknish & Db- 
VBNISH V. Connaohbr (AltaA* [1929] 
i D. L. R. 1004 ; 3 W'. W. R. 856.— 
CAN. 


•a. Ex&nUor — NecessUy for proof of 
prohaie .) — An assignment of a tntge. 
by an exor. is not admissible in evi- 
dence vrtthout proof of the probate.— 


Doe V. Hanson (1867), 8 N. B. R. 
(3 All.) 427.— CAN. 

PART Vin. SECT. 1, SUB-SECT. 2. 

b I. .] — Since by virtue of the 

oovonant implied by sect. 54 of Land 
Titles Aot, R. S. A.. 1922 (c. 133), there 
is a direct personal liability of the 
transferee of mortgaged land to the 
mtgee., the orlginar mtgor. becomes a 
surety for the transferee to the mtgoe. 
&, therefore. Is entitled to pay off the 
mtge. money as soon as there is default, 
without waiting till ho is sued or 
pressed for payment, & on paying It 
oft Is entitled, under sect. 99 of the 
Aot & under soot. 6 of Mercantile Law 
Amendment Aot (Imp.) (19 Sc 20 Vlpt. 
c. 97), to require the mtgee. to transfer 
the mt8^« to a third party os a valid 


securitv. — Deventsh v. Oonnachbr, 
[1930J 2 W. W. R. 254 ; 3 D. L. It. 
977 ; 24 Alta. L. K. 535 ; reim-, [1930J 
2 D. L. R. 973 ; 1 W. W. R. 958.— 

CAN. 

PART VIII. SECT. 1, SUB-SECT. 8. 

11 '^2 vi. J — The covenant 

which is iraplied by Real Property Aot, 
IL S. Mm 19X3, 8. 97, on the port of the 
transferee of mortgiiged land with the 
transferor is one which can be re- 
butted by evidence of circumstances 
which make It inequitable that it 
ehould bo enforced. The sect., therefore, 
leaves the law for all lyraotioal purposes 
the same as it was before the section 
was enacted. — S okolov v. Kaohmabx, 
119291 2 D. L. R. 306 ; 1 W. W. R. 
363 ; 38 Man, Ii. R. 90.--<5AN, 
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1279a. Sate an bankruptcy al nuart^agor at mort- 
grage oi settled premises — ESaet ol-^-Rlght of 
purohaser to bold mortmre as first cbarge on 
estate.]— SmPSOK v. O'S^ctjxivan (1840), 7 
a. & mn. 660 ; West, 832 ; 7 B, B. 1179. 

1324a. .1 — The legal estate in property 

vested in a testator by way of mtge. does 
not pass under the description of “ securities 
for money,** or ** money invested on any 
security .*’ — Ee Gorfett’s Trust, Ex p. 
Price (1860), 19 L. J. Oh. 173 ; 14 Jur. 63. 

1326a. .j-r—Testator, who was a mtgee.. 


devising all the rest Si residue of hie freehold, 
leasehold, copyhold estates in possession 
or reversion, together with all his goods, 
chatt^els, etc. mtges. & debts to a legatee, 
subject to the payment of his debts, etc., & 
also appointing the legatee exor. of his will r — 
Held : not to have thereby devised the legal 
estate in the mortgaged premises to such 
legatee. — Silvester v, JTarman (1822), 10 
Price, 78 ; 147 E. B. 248, Ex. Oh. 

Annotations Beld. Qalllore r. Moss (1829), 9 B. & 267 ; 

Doe d. Quest ti. Bennett (1851), 6 iCzoh. 892 ; JRe Field 
Mortgage (1851), 15 Jur. 1004. 


Part IX. — Rights and Liabilities of the Mortgagee 


1362, To the existing paragraph, after the last 
words “ toll gates, add as follows ; — 

; (3) he was entitled to have a receiver 
appointed. 

1357. Add, Annotation : — Folld. Halifax Building 
Society v. Keighley, [1931] 2 K. B. 248. 

Id57a. Effect of Law of Property Act, 1925 (c. 20), 
8. 108 — On Conveyancing Act, 1881 (c. 41), 
8. 23.] — A mtge. deed made in 1919 provided 
that the mtgees. might insure the premises 
against fire. Si that the mtgors. should pay 
the premiums to them. Before 1925 the 
mtgees, effected insurances of the premises 
under the deed. Before that year the 
intgors. also effected with other insurers an 
insurance of the premises apart from statute 
or the deed in their own names. In 1980, 
while the deed & insurances were all in force, 
the premises were damaged by fire. The 
respective insurers paid to the mtgors. & 
mtgees. the proportions of the loss for which 
they were responsible. The mtgees. brought 
an action against the mtgors, for payment 
over of the money paid to the latter by their 
insurei’s : — Held : pltfs. were not entitled to 
succeed in the action, either (1) under Con- 
veyancing Act, 1881 (c. 41), 8, 23 (4), inas- 
much as that sub-sect, had been repealed by 
Law of Property Act, 1925 (c. 20), s. 207), 
subject to a proviso that the rep^ should 
not affect any right acquired before the 
latter Act. & no right to the money which 
pltfs. claimed had accrued to them before 
that Act ; or (2) under Law of Property 
Act, 1926 (c. 20), 8. 108 (4), inasmuch as the 
insurance effected by defts. was not an 


insurance effected under that Act or any 
enactment replaced thereby, or an insurance 
for the maintenance of which defts, were 
liable under the mortgage deed ; or (3) on 
the footing that defts. were trustees of the 
money for pltfs. or otherwise liable to them 
therefor. , 

Conveyancing Act, 1881 (c. 41), s. 23 (4), 
in so far as it may remain unrepealed by 
Law of Property Act, 1926 (c. 20), is not 
subject to the limitation which restricts 
sub-sect. (.3) of that sect, to money received 
on an insurance effected under the mtge. 
deed or under the Act ; but is subject to the 
limitation that it applies only to money 
received on an insurance in which the mtgor. 
& the mtgee. are one or other or both 
interested. — Halifax Building Society v. 
Keighley, [1931] 2 K. B. 248 ; 100 L. J. 

K, B. 890 ; 146 L. T. 142. 

1361. Add. Annoiaiions : — Folld. He Smith’s Mort- 
gage, Harrison v. Edwards, [1931] 2 Ch. 168. 

Held. Re Leighton’s Conveyance, [1937] Ch. 
149. 

1362a. .] — Trespass will not lie against the 

occupier of land at the suit of the mtgee., 
who has never been in actual possession or 
been seised of the land, Si has not obtained 
a judgment in ejectment, either by default 
or by verdict ; & therefore he cannot, in 
such case, waive the tort, & maintain an 
action of use & occupation.— Turner v. 
Cameron’s CoaIiBRook Steam Coal Co. 
(1850), 6 Exch. 932 ; 20 L. J. Ex. 71 ; 16 

L. T. O. S. 285 ; 165 E. B. 407. 


PART VIII. SECT. 1, SUB-SECT. ♦.—F. 
1. Re^sd., 19 Gr. 59. 


PART VIII. SECT. 1, SUB-SECT. 15. 

ta. AppUcation of Land Titles Act 
UUa.), sects. 101, 102, 103.1— These 
Beets., relative to transfer of mtges., 
have no application where the mtgor. 's 
interest in the land has disappeared 
before transfer &, there remains nothing 
but tbe personal rei^nsibility of the 
mtgor. arising tmder covenant or 
otherwise. — Trusts Co. v. 
La Valley. I19S11 S, 0. R. 596.— 
CAN. 


fb. Effect of transfer on lease tfV 
mortgagee in voesession.) — SembU t an 
assignment of a mtge. is not by itself 
effective to transfer a lease given by 
the mtgee. in possession. — K onicik 
V. Canadian Bane of Oommbboe 
(Sauk.). (19271 3 W. W. R. 123.— OAN. 


PART VIII. SECT. 8. SUB-SECT. 1. 

b i. .] — OAimETT V. BAUNDERtJ 

(1876), 23 Gr. 666.— CAN. 

PART DC. SECT. 1. SUB-SECT. 1.— C. 

n i, .] — ^Pltfs. were mtgees. 

tmder a mtge. from B. An insnranoi) 
poUcy oovenng the property mortgaged 
was issned by tbe defts. In favour of 
pltfs. ** as mtgees.. B. as owner.'’ 
This was afterwards altered to road 
in favonr of pltfs. as mtgees. at B." 
The premfses insured by the policy 
were onmt down. After the fire B. 
repaid to pltfs. the amount due under 
the mtge., the pltfs. agreeing at the 
time of such repayment to prosecute 
on behsdf of B, pltfs.* claim against 
defts. under the policy. After snch 
repayment pltfs. instituted an action 
against defts. on the policy; — Held: 
the exietenoe of a personal loss or 
damage in pltfs. at the time the Action 

30 


was begun was not eseential to their 
right to maintain tbe action, if in fact 
other interests intended to be covered 
by tbe policy subsisted Sc loss bad 
occurred In respect of them. Sc pltfs. 
were therefore entitled to recover. — 
Hordern v. FuDmuL Mutual In- 
aURANOE Oo. OF AUSTRALIA (1924), 24 
S. R. 267 ; 41 W .N. 54. -AUS. 


PART DC. SECT. 1, SUB-SECT. 2.— D. 

a. Varied^ [imj 2 D. L. 1^857 ; 
[1927J 1 W. W. R. 780 ; 38 B. O. R. 287. 

PART DC. SECT. 1, SUB-SECT. 2.— E. 

10 . Seimre sale of mortgaged go^^l 
— A mtgee. may maintain an aOTlon 
against a person seizing & 
the proper^ mtged., mo right of 
possession of the goods at the time 
of such sale being rightfully lii the 
mtgor., & the reversionary esmte in 
plti, as mtgee.— ‘M oLbod v. Merger 
(1866), 6 OrP. 197.— OAN. 
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iubsequent 

T "• Mason (1931), 76 Sol. 

4r 0» 

t«A&.Add.Anrwiaiion:—'Rm. Lazard Bros. & 
w. V. Bwque Industrielle de Moscou, Lazard 
Bros. & (^. V. Midland Bank, Ltd. (1931), 101 
Xj* J* K. B. 65. 


149&a. Application for judgment under R. S. C., 
to defend— When granted.]— 

liti., a legal natgee., brought an action to 
recover possession of the mtged. land, & 
applied for judgment under K. 8. C., Ord. 14. 
•Deft, alleged that the terms of the mtge. deed 
been varied by a parol agreement to the 
effect that the mtgee. should not exercise his 
right of re-entry before the end of 1936. To 


this pltf. objected that the mtge. being ire- 
quii*ed to be m writing under Stat. Frauds the 
alleged variation must be in writing. Dett. 
then alleged that he had entered upon th^ 
land & spent money upon the property, in 
effect, setting up a plea of part performance : 
— Held : it could not bo said that the defence 
was unarguable & deft, ought to be given 
leave to defend, &: the action shoxild be 
transferred to the Ch. Div. — K napp-Fishkr v. 
Obisp, [1936] 3 AU B. R. 660, C. A. 

1502. Add, Annotation : — Gonsd. Clayton v. 

Clayton, [1930] 2 Oh. 12. 

1506. Add. Annotaiion : — Gonsd. Clayton v. 

Clayton, [1930] 2 Oh. 12. 


Part X.— Consolidation. 

1692. Add. Annotation : — Held. Hayes Bridge Estate v. Portttian Building Society, [1936] 2 All E. R. 1400. 


Part XII. — Priority 

1830. Add. Annotation : — Generally ^ Refd. Abigail 
V. Lapin, [1934] A, C. 491. 

1916a. .] — The provisions of sect. 113 of 

Law of Property Act, 1925 (c. 20), are merely 
concerned with relieving persons who are 
investigating title to land from being affected 
by notice of & from making inquiries into 
equitable interests, of which they m.ay have 


of Mortgagees. 

actual or constructive notice, relating to the 
money secured by intges. on the land. There 
is nothing in the sect, giving to a person who 
acquires an equitable interest in the mtge. 
debt last in point of time a better equity than 
that of a person whose equitable intei’est is 
earlier in point of time. — ^Beddors v. Shaw, 
[1937] Oh. 81 ; [1936] 2 All E. R. 1108 ; 106 
L. .1. Oil. 4 ; 155 Ja. T. 348 ; 80 8ol. Jo. 504. 


PART IX, SECT. 2, SUB-SECT. 1. 

•d. Whether possession by lessee of 
mortgagor — Under lease made after 
mortgage.] — Re Shantz & Hallman, 
[1927] 3 D. h. R. 658; 60 O. L. R. 
543 ; affd. sub nom. Modern Realty 
Co. V. Shantz, [1928] 2 D. L. R. 7a3 ; 
119283 S. C. R. 213.— CAN, 


PART IX. SECT. 2, SUB-SEOT. 2.— A. 

ol. Against lessee — Under Land 

Acts .] — Mungall V. Mann, Ex p. 
Mann (1928), 22 Q. J. P. R, 66.— AUS. 


PART IX. SECT. 4, SUB-SECT. 1. 

»6. No liability to pay taxes .] — A 
mtgeo. who has never been In posses- 
Sion of the land or In receipt of any 
income therefrom is not, in the absence 
of an aerreement therefor, under any 
obligation to the mtgor. to pay the 
taxes ; Sc the fact that he has paid 
Iiart of them does not bind him to pay 
them all. — B attbum t?. No axes, [19311 
2 W. W. R. 74 ; 3 D. L. R. 91 ; ajOTo. 
(1981) 1 W. W, K. 213 ; 25 8. L. R. 
253.— CAN. 


PART IX. SECT. 7, SUB-SECT. 1.— A. 

■f. Validity of lease — Non-compliance 
with Land TUles Act, R. 8. 8., 1920 
(c. 67), 8. 108).]— Massey-Habrts Oo. 
V. Manley, [1927J 1 D. L. R, 464 ; 

11927) 1 W. W. R. r' . - 

256.— CAN. 


35 ; 21 Sask. L. R. 


PART IX. SECT. 14. 

th. Right to indemnity — Mortgage 
of shares.] — Masters v. MoLbllan 
(1889), (1825-97), N. B. Dig. 316.— 
CAN. 


PART X. SECT. 2, SUB-SEOT. 2. 
1803 i. One mortgage by sole mort- 
gagor— Other fotnUy with partner .} — 


J. & T., who wore partners, made a 
mtge. to pltf. upon partnership land, 
parcel B., 8c J. ^ono, at a later date, 
made a mtge. to pltf., npon a different 
parcel of land, A. J. became bkpt., & 
deft, was the authorised trustee of his 
estate. T. afterwards conveyed his 
undivided half Interest In parcel B. to 
deft, as authorised trusten of the estate 
of J. ; — Held : pltf. was not entitled 
to consolidation, 8c either mtge. might 
be redeemed without redeeming the 
other. — Watbunb v. Adamson, [1929] 
1 D. L. R. 572 ; 63 O. L. R. 316.— 
CAN. 

PART XII. SECT. 1, SUB-SEOT. 2.— A. 

1838 iv, .) — A person who pays 

off a first mtge. on property & accepts 
a new mtge. on the property & a ale* 
charge ol the old first mtge. is entitled 
to rank as first mtgee. upon the 
property, although there is a m1^. 
subsequent to the original mtge. but 
prior to his mtge. registered upon the 
property. — G ordon v. Snelgbove, 
[19321 O. B. 253 ; 2 D. L. R. 300.— 
CAN. 


PART XII. SECT. 1, SUB-SEOT. 8.— A. 


1903 iv. 


— By a memo- 


randum of agreement, made in 1915 
between O. 8c his aunt, M., C. agreed to 
give M. ** during her life the exoluRivc 
use of the drawing-room 8c bedroom 
over same, with fuel Sc suitable support 
& maintenance.'* in a certain dwelling- 
house. free of ohai^e, the considera- 
tion for same being natural love A 
affection Sc services rendoi^ed by M. 
to 0. ; Sc C. thereby a^od with M. 
** to execute a deed whenever called 
upou to carry out 8c give efl^t to the 
foregoing con tract.** No d^d was 
ever executed pursuant to the said 
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agreement. The agreement was not 
registered in the Registry of Deeds. 
M. went into exclusive occupation ol 
the two rooms, & so continued. Sc was 
supplied with fuel & maintenance. 
The rest of the house was in the occupa- 
tion of C., who held the premises under 
a fee-farm grant. In 1921 C. de- 
posited the title deeds of the premises 
with a bank by way of equitable mtge. 
to secure the payiuent of present Sc 
future advances. In 1927, O. being 
Indebted to the bank for a large sum, 
the bank issued a summary summons 
to enforce the mtge. against C. M. 
claimed to be entitled under the agree- 
ment to an equitable life interest in the 
two rooms, & also to a charge on the 
whole of the premises In her favour for 
fuel & suitable support & maintenance 
diu’lng her life. Sc that the bank's 
equitable mtge. was puisne to her life 
int<[!rest & charge, she stated in an 
affidavit that on the faith of the agree- 
ment, & on the eecu7'ity of tlie rights 
thereby corifeiTed on her, she had 
from time to titric made advances to 
C. of suras ainounting t/O € 252 . The 
manager of the bank stated In an 
affidavit that at tlie date of the deposit 
the bank hod no knowledge of any 
claim hv M. against the tiremises 
Held : M. was entitled to an equitable 
Ilff estate in tlie two rooms, which 
interest was not subjeet to the bank's 
equitable mtge. M. was not cntiHed 
to a ehaige npon the premises for fuel 
Sc support & raalntenanoe.— National 
BANK V . Keegan, [1931] I. R. 344. — 
IR. 


m i. Charge on land — Whether priorih 
given over registered assign.menl — Deal- 
ing only unth estate which aasigTwr 
then had .] — Canadian Port Huron 
C o. V. Burnett (1907), 17 Man. L. R. 
55.— CAN. 
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1977. Add. Annotation: — Refd* Abigail v, Lapin, 
[1934] A. 0. 49L 

1989. Add. Annotation : — Setd. lie Murphy^s 
Estate, Morton v. Marchanton (1930), 74 
Sol. Jo, 321 ; Parker v. Judkin, [1931] 1 Ch. 
475. 

2013. Add. Annotation :-^onsd^ Clayton v. 
Clayton, [1930] 2 Ch. 12. 

2017. Add. Annotation : — Retd. Abigail v.. Lapin, 
11984] A. C. 491. 

2019a. Manchester & County Bank, 

Ltd. i;. Monk (1929), 73 SoL Jo. 406. 

2036. Add. Annotation : — Generally^ Refd. Blay 
V. Pollard & Morris, [1930] 1 K. B. 628. 

2038. Add. Annotation : — Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B, 669. 

2041. Add. Annotation: — As to (1) Refd. Re ^ 
Leighton’s Conveyance, Re Land Registra- 
tion Act, 1926, [1986] 1 AU E. R. 667. 


2181« Add, Annotation: — Distd. Tsang Chuen v* 
Li Po Kwai, [1932] A. C. 716. 

2136. Add. Annotation: — Refd. Parker v. Judkin, 
[1031] 1 Ch, 475. 

2145. Add. Annotation : — Held. Abigail v. I^apin, 
[1934] A. C. 491. 

2149. Add. Annotation: — ^Refd. Abigail v. Lapin, 
[1934] A. C. 491. 

2150. Add. Annotations .‘—Consd. Tsang Chuen v. 
li Po Kwai, [1932] A. C. 716 ; Abigail t;. 
Lapin, [1934] A. C. 491. 

2168. Add. Annotation : — Consd. Abigail v. Lapin, 
[1934] A. C. 491. 

2173. Add. Annotations : — Refd. Re King’s Settle- 
ment, King V. King, [1931] 2 Oh. 294 ; Tsang 
Chuen r. Li Po Kwai, [1932] A. C. 715; 
Abigail t;. Lapin, [1934] A. O. 491. 

2175. Add. Annotation : — Refd. Abigail v. Lapin, 
[1934] A. C. 491. 


2044* Add. Annotation : — Apld. Manchester & 2178. Add. Annotation Distd. Tsang Chuen v. 
County Bank v. Monk (1929), 73 Sol. Jo. 465. Li Po Kwai, [1932] A. C. 715. 


PART XII. SECT. 1. SUB-SECT. 4.— C. 


f (p. 458) i. ,1 — Thomson v. 

Haemson, [19271 3 D. L. R. 626 ; 60 
0. L. R. 484.— CAN. 

f vP. 458) li. .] — OARftotL V. 

Rogees (1900), 2 N. B. Eq. Rep. 159 ; 
21 0. L. T. 96.--CAN. 

f (p. 458) ill. . ]— The Registry Act 

cannot be used to perpetrate a fraud, 
8c therefore registi'ation cannot be relied 
upon afl notice when the person regis- 
tering knows the mtgor. to be a 
flctltrous person. — McLaughlin v. 
Oliff (1932), 5 M. P. R .72.— CAN. 


0 (p. 458) 1. 

SCHATZ V, Stotnitauer, [1930] 2 

D. L. R. 998.— CAN. 


0 (p. 458) ii. — — Whai amounts to 
caveating interest ,] — By an agreement 
One C.. the owner of oort.aln land, agreed 
to allow ” reap, an equal thhd share 
of the “ net profits ** which C. might 
make on the resale of this land. The 
land was sold at a considerable profit. 
On the completion of the purchase, a 
mtge. was given by the purchasers to 
applt. for ilBl,800, which purported to 
he a loan by applt., but, in fact, part 
of this amount was the balance of the 
purchase‘money which applt. was to 
hold In trust for C,, subject to a charge 
for money advanced. Resp. entered 
a caivecU against dealings with the 
mtge . : — Held : applt. had, at most, 
a claim against C. under his contreu3t 
to an account, & for payment of any 
moneys found due thereon, &, accord- 
ingly, had no caveating Interest. — 
Shepherd t». Houston, [1927] S, A. 
S. R. 144.— AUS. 


0 (p. 468) iii. — — Failure to lodge — 
Loss of prwrUy.] — Rcsm., who were 
registered, imder Real Property Act, 
1900, of New South Wales, as pro- 

S rletors of lands, transferred them to 
le nominee of a creditor by transfers 
expressed to be made in consideration 
of money payments, 8c handed the 
certificates of title to the transferee, 
who caused the transfers to be 
registered 8c indorsed upon the oertl- 
fioates. The transfers, though absolute 
in form, were made merely as security 


for the debt, but resps. lodged no 
caveat. Subsequently the transferee 
mtged. the land to applt. to secure a 
loan then made. Applt. had no notice 
that the resps. hM any equitable 
interest, but had not searched the 
register. The mtge. to him was not 
rostered : — Held : reaps.* equity 
should be postponed to that of applt., 
because resps, had armed their trans- 
feree with power to deal with tho lands 
as owner ; applt. *s failure to search the 
register did not affect the ease, because 
his priority did not arise from any 
representation to him by resps., & 
because they had lodged no caveat. 
Further, it was to be Inferred that 
resps. had authorised their transferee 
to raise money upon the lands, & 
accordingly the cose was one of an 
agent exceeding his authority but 
acting within its apparent indicia.— 
Abigail v. Lapin, [19341 A. C. 491 ; 
103 L. J. P. C. 105 ; 151 L. T. 429, 
P. 0.--AUS. 

IX. Effect of omission from memorial 
of addition of witness,] — Held : under 
9 Vlot. 0 . 34, registry in accordance 
with the Act was imperative ; & a deed 
registered upon a memorial in which 
the addition of the witness to the deed 
was omitted was, therefore, fraudu- 
lent & void as against a subsequent 
mtgee.— R obson v. Waddell (1865), 
24 U. C. R. 574.— CAN. 


•y. Postponement of mortgage — Power 
of registrar to register,]— Be Win Dover 
8c Great West Life Assurance Co. 
(Alta.), [19271 3 D. L. R. 829 ; [19271 

2. W. R. 414.— CAN. 

iz. Right to registration— Duplicate 
certificate in hands of mortgagor,] — 
Re Toth 8c Case J.l. Threshing 
Machine Go, (1910), 14 W. L. R. 704 ; 
3 Sask. L. R. 270.— CAN* 


sb. Notice to solicitor. 1 — A client is 
not a person claiming . . . without 
notice ’* within Nova ^otia Registry 
Act, R, S. N, a, 1923, s. 18, If his solr. 
has express notice of an outstanding 
mtge.— Cross t. Bares, [19331 2 
D* L. R. 97 ; 6 M. P. R. 215.— CAN. 


sd. Failure to register— Priority of 


c-xecution creditor ,] — McDonald r. 
Royal Bank of Canada, [1933] 1 
D. L, R. 796 ; revsd., [1933] 2 D. L. R. 
680; 0. R. 418.— CAN. 

PART XII. SECT. 18, SUB-SECT. 1.— 
A. (a). 

1995 iii. .1— KmK 

t». Harvey (1913), 26 W. L. R. 747 ; 
5 W. W. R. ko ; 15 D. L. R. 488 ; 18 
B. C. R. 645.— CAN. 

1996 iv. ,]— Oolpitts 

V, Sherwood (Alta.), [19271 3 D. L. R. 
7.— CAN. 


PART XII. SECT, 13. SUB-SECT. 3.— 
B. (b). 

2170 i. Mortgagee parting with deeds 
to morigagevr — Failure to return — Laches 
of mortgagee.]— Qi.. a customer, de- 
posited the title deeds of Immovable 
property with deft, bank to secure an 
overdraft. Subsequently G. obtained 
possession of the title deeds on a mis- 
representation to deft, bank that he 
wanted them for inspection by an 
intending purchaser, 8t deposited tho 
deeds with pltf. bank to secure a loan ; 
— Held : bv the conduct of deft, bank 
pltf, bank had priority of ohaigo over 
the mortgaged property. — L l<3YD8 
Bank v. Guzdar 8c Co (1929), I. L. R. 
56 Calc. 868.— IND, 


PART XII, SECT. 13, SUB-^SECT. 4. 

la, PriorUy of mortgage over lien of 
lender — Of advance in reduction of 
mortgage.] — Held : the lender could not 
claim priority for his advanoe. — 
IMPERIAL Loan 8c Investment Co. v. 
O’Sullivan (1879), 8 P. R. 162.— CAN. 

»b. Of advance in payment of 

purchase money.] — Held: the lender 
could not claim priority in respect of 
his lien for unpaid purchase money.— 
Watson r. Dowser (1881), 28 Gr. 478, 
-CAN. 


io. Priot mortgagee purchasing Hohtt 
of puisne mortgagee.]— FATim Ali v, 
Gehna (1927), I, L. R. 9 Lab. 88*- 
IND. 
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Part XIII. — Remedies of Mortgagee 


2229. Add. Annotation .’---Generally, Refd. Hunter 
V. Hunter, [1936] A. O. 222, 

Weld V. Petre 

2288. Add, Anyiotation : — Held, rfuiifei* v. Hunter, 
[1936] A. C. 222. 

2291a. Part of mortgage debt due.]— There is 
nothing in Law of Property Act, 3 925 (c. 20), 
8. 101, to prevent a mtgee. from exercising 
his power of sale when part only of the 
mtge. debt has become due, & where a mtge. 
debt is payable in instalments the right to 
enforce payment arises as each instalment 
becomes due. — Payne v. Cardiff Rural 
District Council, [1932] 1 K. B. 241 ; 100 
L. J. K. B. 626 ; 145 L. T. 575 ; 95 J. P, 
173 ; 47 T. L. R. 532 ; 29 L. G. R. 507. 

2291b. Debt payable In instalments.] — Payne v, 
Cardiff Rural District Council, No. 
2291a, ante. 

2299a. Personal representative of transferee of 
mortgagee.] — Sat.oway r. Strawbridgf> 


(1856), 7 De G. M. & G. 694 ; 26 L. J. Oh. 
121 ; 1 Jur. N. S. 1194 ; 4 W. R. 34 ; 44 
E. R. 232, L. JJ. 

Annotation ft : — Consd. Ashton v. Wood (18.57), 30 L. T. O. S. 
85. Reid, fie Rumnoy & Smith, [1897} 2 Oh. 351. 

2312a. .] — Property comprised in a mtge. was 

sold by the mtgee. by public auction, & at 
the sale the mtgee.’s solr. became the pur- 
chaser : — Held : the purchase by the solr, 
was invalid, & must be set aside. — L awrance 
V. Galsworthy (1857), 30 L. T. O. S. 112 ; 
3 Jut. N. S. 1049. 

Annotation : — ^Refd. Nutt v. Easton (1899), 80 L. T. 35.3. 

2333. Add. Annotation : — Refd, Payne v. Cardiff 
R. D. C., [1932] 1 K. B. 241. 

2378a. Sale at undervalue.] — Waring v. 

London & Manchester Assurance Co.. 
Ltd., Nt). 2479a, post. 

2381. Add. Anyiotaiion : — As to (1) Apld. Waring r. 
London & Manchester Assui*ance Co., [1935] 
Ch. 310. 


PART Xin. SECT. 1, SUB-SECT. 1. 

2190 i. Application of rule — Fore- 
cloenire — Proceedinpa on bond.] — Re 
Chandler’s Estate (1883). 17 N. g. R. 
(5 R. Sc G.) 78.— CAN. 

k i. Action on covenant — Entry 

into poft8c-8ftion.] — Great West Life 
Assurance Co. v. Poli/ick (Alta.). 
[1929] 2 D. L. li. 408 ; 1 W. W. El. 
742.— CAN. 


PART XIII. SECT. 1, SUB-SECT. 2. 


2210 i* Sale of collateral sfcuriiies — 
Foreclomre for balance.] — Pltf., a first 
mtgee., sued McD., as mtgor., & deft. 
baDk, ae second mtgee., for an account 
of the amount due for principal & 
interest imdor pltf. ’s mtge. &, in ucfaTiIt 
of payment, for foreclosure. It held, 
as collateral to the mtge. debt, certain 
CO. shares owned by McD. & duly 
assigned. Having obtained leave 
\mder the Mtgors.’ Sc Purchasers’ Relief 
Act, 1932, to proceed with the action, 
& no appearanc^e being entered by 
either doit.. It obtained a default 
judgment against McD. & an order to 
take accounts of what was due to It 
under the mtge., 8c also hu order that 
on payment of the amount so found it 
should reconvey the mtgod. property 
Sc deliver up the share certificates or 
in default (the event which happened) 
there should be forclosuro. After the 
order nisi but before the final order for 
foreolosui’o was obtained the bank was 
permitted by pltf. to enter an appear- 
ance. Thereupon the bank called 

S pon pltf. to realise In its collateral & 
tins reduce the debt. This being 
refused, the bank moved to have the 
w^t of summons & all subsequent 
procjeedings set aside on the groimd of 
misjoinder in that an action for re- 
covery of land was without leave joined 
with another oanae of action, viz., a 
claim for foreclosure of securities ; also 
that the order ni-si bo set aside & the 
bank be allowed to defend the action, 
since the order nisi gave pltf. relief 
to which It was not entitled ; — Held : 
the order nisi Sc personal judgment be 


t'RUflT Go. V. McDonald & 

Royal Bank of Canada, [1935] 1 
W. W, B. 481 ; 2 D. L. R. 278 ; 49 
B. 0. R. 4e8.---0AN. 


PART XIII, SECT. 2, SUB-SECT. 1.— 
B. (b) I. 

sd. Txnolh of.] — Held : (1 ) In enacting 
Property Law Amendment Act, 1927. 
the Lcginlature must bo presumed to 
have intended the repeal of Mori^gagos 
Pinal Extension Act, 1924, a. 70; 
(2) until the mtgor. Liok some active 
stop towards availing himself of the 
protection granted him he acquired 
no right which survived the repeal of 
the protecting Act. Sc the mtgoe. was, 
fherefore, entltleo to exercise bis 
power of sale without giving three 
months* notice of his intention to do so. 
— MATrriBSON v. Hall, [19291 N. Z. 
L. R. 333.— N.Z. 

BO. Power of sale wUh notice on defaidt 
— Notice to some persons entitled only — 
Effect on power of sale after three months 
without notice.] — The right of a mtgee. 
of land to sell under power of sale 
contained in the ratge. on three months’ 
default without notice Is not lost 
merely because the mtgee. under a 
power of sale with notice on Immediate 
default contained in the mtge., gives 
notice of sale to some only of the 
persons entitled to redeem. — O’Brien 
V. Midland Loan & Savings Go., 
(1934) O. It. 433 : 3 D. L. K. 358 ; affd., 
[19341 4 D, L. R. 803.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 1.- D. 

se. Sale of tv‘o properties subject to 
mortgages — Sale by mortgagee of one 
property on default by purchaser — 
Rights of purchaser of other property 
against mortgagor <1^ defaulting pur- 
chaser.] — Norris v. Meadows (1882), 
7 A. R. 237.— CAN. 


PART XIII. SECT, 2, SUB-SECT. 3.— 

D. 

#f. Salt ‘muter Land Tides Act — 
Jurisdiction to stay proceedings. ]— 
Re Land Titles Act, He JhELDiNa & 
of Scotland Mtgk. Co.. 
3 D. L. R. 690 ; [1927] 2 

R. 423 ; 22 Alta. L. R. 575.— 

CAN. 


North 


\BT XIU. SECT. 2. SUB-SECT. 6. —A. 

k I. Order permitting p^irchase at price 
red by court— With leant to reno^rer 
ifidency — Whether foreclosure. J — Si^ 
jRiTY Trust Co.. Ltd. r. Savrr Sc 
ILFOY, [10201 3 W, W, R. 469.- 
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k ii, — Canada Life 

Insubanob Co. v. McHardt, [1922] 
3 W. W. R. 855 ; 69 D. L. R. 712.— 

CAN. 


PART XIII. SECT. 2, SUB-SECT. 5.— D. 

so. Servant of ‘mortgagee .] — Under a 
power of sale enabling a bank as 
ratgeo. to sell certain land by private 
sale or public tender, it sold the land 
by private sale to a servant in Its 
employ for the amount owing to the 
bank on the mtge. for nrincipal Sc 
interest, after nn successfully attempt- 
ing to sell by tender or otherwise. 
The sale to the servant was made In 
good faith & not at an undervalue. 
It was the servant’s duty to help 
generally In the administration of the 
bank’s business in the district where 
the land was situate, but he had no 
power to sell land. Sc all he could do 
was to submit offers to the head office 
of the bank, which had a separate 
sales department, q’ho servant was 
the person who would have received 
tenders if any had been made, but he 
would have transmitted them to the 
head office with such advice as he 
thought fit. In fact, no tender Sc 
no offer had been received, & the 
servant had taken no active step in 
relation to the exorcise of the bank’s 
power of sale : — Held : the sale to the 
servant was not wrongful. — Sewell r. 
Agricultural Bank of Western 
Australia (1931), 44 C. L. Tl. 104.— 
AUS. 


►ART XIII, SECT. 2, SUB-SECT. 6. —A. 
2331 i. Position of mortgagee — Whether 
trustee.]— -A mtgoe., in exercising his 
lower of sale, must exerase it In good 
a 1th. Ho has a right to look after 
Imself first, but ho is not at liberty 
o ’ook after his own Interest alone, 
le must not wilfully Sc recklessly 
eal with the property In such a manner 
hat the Intorosts of the mtgor. are 
acriflced. Therefore, he is bound to 
a,ko reasonable precautions In exercis- 
ig the power of sale tp see that the 
dvertisoments of the sale are adoquatf 
; that the property Is not sold at such 
manifest undervalue as In itself to 
idloate disregard of the mtgor,\in* 
srest.— Hartley v. Hunptos, 1192$] 
..B.Q,83; ajEfa..2A. KJ.106.— ARS. 
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2479a. — — By contract ol sale.}-— The ct. will 
not grant to a mtgor. tenderi^ the ijaoneys 
due under the mtge. an injunction restraining 
the mtgee. from completing hy conveyance 
a contract to sell the mtged. property in 
exercise of his power of sale unless it is proved 
that the mtgee. entered into the contract in 
bad faith. 

A CO. entered as mtgee. into a contract for 
the sale of the mtged. property. The mtgor. 
had been given many opportunities to find the 
money due under the mtge. &, at his request 
Sa upon his undertaking to put the property 
up for sale by auction, the co. had refused a 
good offer to purchase. When the mtgor. 
did put the property up for sale by auction, 
when the period within which he had under- 
taken to do so was past, no acceptable bid 
was received, &, after a long period during 
which he was to the co.’s knowledge negotiat- 
ing with a third jjarty for a fresh loan on the 
security of the mtged. property, & during 
which the co., in order to help him as much 
as possible, had postponed selling, the co. 
ultimately contracted to sell the property for 
an amount less than that which it had refused 
at his request & upon his undertaking. On • 
a motion by the mtgor. for an injunction to 
restrain completion on the grounds that there 
was no sale until conveyance & that the con- 
tract had been entered into in bad faith at a 


gross undervalue, & for leave to redeem the 
property upon paying into ct., as he claimed 
to be able to do, the moneys due under the 
mtge. : — Held : (1) a m^e.’s exercise of his 
power under Law of Property Act, 1925 
(c. 20), 8. 101 (1) (i), to sell the mtged. pro- 
jy by public auction or private contract is 
binding on the mtgor. before completion 
unless it is proved that he exercised it in bad 
faith ; (2) the fact that a contract for sale 
was entered into at an undervalue is not by 
itself enough to prove bad faith. — Wabinq v, 
London Manchester Assurance Co., 
Ltd., [1935] Ch. 310 ; 104 L. J. Oh. 201 ; 162 
L. T. 390 ; 78 Sol. Jo. 860. 

2504. Add. Annotation: — Reid. Ideal Films r. 
Richards, [1927] 1 K. B. 374. 

2585. Add. Annotations: — As to (2) Retd. Be 
Wait, [1927] 1 Ch. 606 ; Be GiUott’s Settle- 
ment, Chattock V. Reid, [1934] Ch. 97. 

2578a. .]— Masters v. Oboucjh (1927), 63 

L. Jo. 667. 

2605. Add. Annotation: — As to (1) Apld. Man- 
chester & ^unty Bank v. Monk U929), 73 
Sol. Jo. 

2631. Add. Annotations : — Retd. Houghton v. 
Nothard, Lowe & Wills. [1927] 1 K. B. 246 ; 
Liggett (Liverpool) v. Barclays Bank (1927), 
137 L. T. 443. 


PART XIII. SECT. 2, SUB-SECT. 6. 

— C, 

8M. Duty to credit mortgagor xmih 
XDhoie jmrchtiee'price. ] — ^AVJiere a mtgee., 
selling under a general power of sale 
(without special power to sell on terms), 
agrees with the purchaser to leave part 
or the purchase -money on mtge., con- 
veys the property & takes a mtge. 
hack, he must credit the mtgor. both 
with the amount received & the amount 
secured by mtge., & the mtgor. 's 
personal covenant is discharged to the 
extent of the omoimt received by the 
mtgee. In cash Sc of the amount for 
which the mtgee. Is secured by mtge. — 
Wright v. New Zealand Farmers' 
Co-operative Assocn. op Canter- 
bury, Ltd., 11934] N.-Z. L. R. 1037.— 
N.Z. 


PART XIII. SECT, a, SUB-SECT. 8.— A. 

■g. Sale under second mortgage .] — 
Fleming v. McDougall (1880), 8 
P. R. 200.— CAN. 

•h* Right of purchaser of part of 
mortgaged property to marshal — Against 
purenaser of other part subject to entire 
mortgage debt.] — Kamta Singh v. 
Ohatctrbhuj Singh (1029), I. L. R. 
8 Pat. 686.— IND. 

ij. Whether fee passes.] — Whore 
mtgees. In fee In poBsesslon executed 
a deed purporting to “ convey, assign, 
release & quit claim to the grantees, 
•* their heirs 6c assigns for ever.*' all & 
singular the mortgaged laud, habendum 
** as Sc for all the estate Sc interest 
of the grantors In & to the same ” : — 
Meld : sufficient to pass the foe to the 
grantees. — ^B right p. MoMurbay 

(1882), 1 O. R, 172.— CAN. 

PART Xlli. SBOT. 2, SUB-SEOT. A — 
B. (a). 

q. Revsd.. 7 A. R. 10* 

PART Xin. SECT. 2, SUB-SECT. 9. 

sk. Sale under second mortgage — 
Purchaser's right to possession — Ikase 
from first mortgagee to mortgagor. 
Land having been sold tuidetr a power 
of sale in a second mtge. : — Held : the 
mtgor. was estopped from setting up 
a lease from the first mtgee. as against 
a claim for possession by a transferee 


from the purchaser, even though at 
the time of Recuring the lease the equity 
of redemption was no longer in the 
mtgor. — Sewell u. Hnatiw Unatiw 
(Man,), [19271 3 W. W. R. 677 ; revsd., 
[1928] I D.L. H,670; [19281 1 W.W. K. 
274: 37 Man. L. R, 247.— CAN. 


si. Right of second morlq^ee of part 
of mortgaged property — Where other 
portion already sold by mortgagor — To 
compel first mortgagee to proceed against 
that portion — <&• have purchaser joined 
as parly .] — Thanmul Sowoar v. 
Naitu Ramadoss Reddiar (1927), 
I. L. R. 61 Mad. 048.— IND. 


PART XIII. SECT. 2, SUB-SECT. 10. 
—A. 

sm. JVo liability fur unges of persons 
xDorkinit mortgaged laxids .] — Mac- 
PUERSON V. London Loan Assets, 
Ltd., [19311 2 D. L. ll. 030; O. R. 
109 ; 12 C. B. 11. 302.— CAN. 

sp. Title of mortgagor subject to 
covenant to mairUain mother — Lrump 
sum payment on saie.V— P. E. I. AoRi- 
cUL'iTjRAL Mutual fire Insurance 
C o. V. CaiRxNS (1933), 5 M. P. R. 677.— 
CAN. 

PART XIII. SECT. 2, SUB-SECT. 10.— 

D. 

ta. Subrogation — Contribution,] — 
Boucher v. Smith (1862). 9 Or. 347, — 

CAN. 


PART Xm. SECT. 3, SUB-SECT. 1.— 

D. (a). 

8c. Duty of omner of estate to account — 
From what date .] — The owner of an 
estate which is subject to an equitable 
mtge. or charge is not bound to account 
as a trustee from the date of the 
Institution of proceedings by the 
owner of the incumbrance to raise the 
amount thereby secured, or from the 
date of the order for sale ; but from 
the date of the appointment of a 
receiver. 

Deft., owner of an estate which was 
subject to certain chaises, consented 
to an order being made ex parte by 
the judge referring to Chamber's the 
account of receipts & outgoings which 
he had furnished to pltf . the chargeants, 
they having taken proceedings to 
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uiise the amount of the charges : — 
Held : deft, had not estopped himself 
from disputing^his liability to account. 
— Butler r. Butler, [1925] 1 I. R. 
185.— IR. 

PART XIII, SECT. 8, SUB-SECT. 1.— 

E. (d). 

2665 i. Receiver appointed .] — Brant- 
ford CoRPN. V. Grand Rivait Naviga- 
noN Oo. (1860). 8 Gr. 246.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 1.— 

F. (a). 

■d. Service of order for attornment — 
Whether relationship of landlord <€• 
tenant created .] — Manufacturers Life 
Inburanob Co. V. David Spencer, 
Ltd., [19331 1 W. W. R. 319; 46 
B. C. R. 451.— CAN. 

PART XIII. SECT, 8, SUB-SECT. 1.— 

F. (b). 

sf. Variation by receiver in mode of 
payment — Effect on nwrlgaget.] — Inter- 
ference by a receiver in the mode of 
payment of rent by a tenant to the 
mtgor. held not to create a liability 
agiiinst the mtgee. — Westminster 
Mortgage Oorpn. v Adair (1932), 47 
B. C. R. 1.— CAN. 

6k. Failure to pay — Right of receiver 
to possession.] — receiver In an un- 
determined foreclosure action has not 
the same rights as a landlord under 
the Landlord & Tenant Act, R. S. B. C., 
1924, to obtain possession on account 
of the tenant's non-payment of occupa- 
tion rent fixed in the foreclosure 
action. — CouiAON v. Gunn (1930), 50 
B. O. R. 330.— CAN, 


PART XUI. SECT. 8, SUB-SECT. 1.— 
H. (a). 

26S9 i. Interlocutory application .] — 
Eastern Trust Oo. p. nova Sootia 
Steel & Coal Co., C1927] I D. L. R. 
421 ; 69 N. S. R, 128.^A?f. 


PART xm. SECT. 4, SUB-SECT. 6. 

sk. Conditional sale eofUract .) — A 
receiver of the rents of a large buslne^ 
block appointed under an order md 
in a mtge, foreclosure action «c 
authorised thereby to manage the beat- 



2805* Pelete “ No. 2189, ante & add the fol- 
lowing : — 

A mtgee. concurred with the transferee 
of the equity of redemption in selling the 
property, & he allowed such transferee to 
receive the purchase-money : — Held : the 
mtgee. could not afterwards sue the mtgor. 
for the debt, & he was perpetually restrained 
fi'om doing so, & orderetf to pay the costs 
of the suit. — ^P almer v, Hendrie (No. 2) 
(1860), 28 Beav. 34:1 ; 64 E. R. 397. 

2688* Add. Annotaiion : — Retd. Humphery v, Wil- 
son (1929), U1 L. T. 469. 

2767. After this case add “ See, also, Limitation 
OP Actions, No. 1369a, ante,"' 
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2777a. — — .] — ^After decree in a suit by a 
mtgee., to redeem the first Sa foreclose 
subsequent mtgees. one of the subsequent 
mtgees. assigned his interest in the premises to 
A. A. then filed a bill against all the parties 
to the former suit, praying to be entitled to 
the benefit of that suit, & to redeem the 
mtgees. who were prior to himself, & to fore- 
close i he others. Tlie bill was dismissed as 
against all defts, except the assignor ; & A. 
was declared to be entitled to stand in his 
place, & to use his name in the further pro- 
secution of the first suit. — ^B ooth v. Obbs- 
wiOKE (1837), 8 Sim. 352 ; 59 E. K. 139. 

2’719, Add. Annotation : — Distd. Parker v, Jackson, 
[1936] 2 All E. K. 281. 


Injf & janitor servicoB & mako incidental 
repaii'B, Installed, without leave, a 
mechanical stoker & a modcni syatnin 
of hot*water heating:, In order to reduce 
heating expenses, & cntere<i into 
conditional -sale agreement to pay 
therefor. The mtgfee. applied to have 
t.he rec;eiver’8 actions approved : — 
Held : the approval asked for should 
be given. — Georgia Investment Oo,. 
1jTT>. V. Stratford Realty Co., Ltd. & 
Nelson, fl9371 1 W, W. R, uyh.—CAN. 

PART XIII. SECT. 6, SUB-SECT. 2. 

d I. Mortgage for purchase- 

money A — Tully V. Bradbury (1861), 
8 Gr, 661.--CAN. 

d ii. .] — Asslgrnee may sne on 

covenant for repayment, on joining 
mtgee. as co-pltf., debtor having no 
notice of aasigninent, — Pringle v, 
Hutson (1909), 19 O. L. R. 082.— CAN. 


PART Xin. SECT. 5, SUB-SECT. 8.— A. 

2647 i. General rule — Assignee not 
ttable .] — Power w. Nova Scotia Trust 
CSo., [19281 4 D. L. R, 570,— CAN. 

j j — »Pjje implied cove- 

nant under Land Titles Act, H, S, A., 
1922 (o. 133), 8. 54, does not arise in 
the caso of the transfer of only part of 
the mortgaged land. — Re Macdonald, 
[1925] 2 D. L. R. 748 ; [1925] 1 

W. W. R. 1031 ; 21 Alta. L. R, 66.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 4. 

sm. Effect of consent to variation of 
principal sum .] — Mobtlbman v. Pub- 
lic Trustee, [1927] N. Z. L. R. 042. — 

N.Z. 

sn. Mortgage for purchase -money — 
Vendor accepting from purchaser 
transfer of other land subject to incum- 
brances — Right of vendor to add amount 
of incumbrances to claim under mort- 
gage .] — Maulson V, Moore (1860), 8 
Gr. 448.— CAN. 

•o. Mortgage to rnanaging director of 
company assigned to company — Right 
of morigayor w set off against amount 
due — claim against managing director 
for services rendered .] — Northard & 
Lowe Co- v. Dubno, [1927) 2 D. L. R. 
892 ; 69 N. S. R. 310.— CAN. 


PART XIII. SECT. 6, SUB-SECT. 5.— 
B. (a). 

2664 V. .] — ^MoOuaio v. Barber 

(1898), 29 S. C. R. 196.— CAN. 

2664 vl, .) — Where after a final 

order of foreclosure the mtgee. sues the 
mtgor. on his ooveDant. the mtgee. 
must be in the position, if redemption 
is sought, to restore the mortgaged 
property Intact. — Coixinial Invest- 
ment Sc Loan Oo. v. Martin (Man.), 
[1927] 3 D. L, R. 360 ; [1927] 2 
W. W, R. 94 ; affdf n»28] 3 P, L. R. 
784 ; 11928] S. C. R. 440— CAN. 

2664 vli. .] — Pltf., mtgee., being 

the transferee of the title under a tax- 
sale, was held entitled to recover in 
an aotion upon the covenant In the 
mtge. deed, notwithstanding he had 


{ )ut it out of his power to transfer the 
and to defts. In case they paid the 
mtge. moneys. — Servais t?. Shear, 
[1929] 2 P. L. R. 633 ; 63 O. L. R. 
381 ; revsg., [1928] 1 D. L. R. 649 ; 61 
0. L. R. 490.— CAN. 


■d. Deterioration of property — No 
defence to action on covenant. ]— 
A covenant between a mtgor. & mtgee. 
which relates chiefly to articles, matters 
& things (which words Indicate movable 
chattels) & provides that such things 
shall (In addition to other fixtures on 
the land) become a part of the realty 
is not a covenant running with the 
land. — Saskatchewan Farm Loan 
Board v. Morgan, [1932] 2 W. W. R. 
676.— CAN. 


PART XIIL SECT. 6, SUB-SECT. 6.— C. 

t i. Right of mortgager to repay 

debt dt rede^.] — Even after fore- 
closure under Land Titles Act, the 
mtgee. may sue upon the covenant for 
the payment of the mtgo. moneys, 
though, if he does, the mtgor., on pay- 
ment of the debt is entitled to redeem 
his property. — Douglas t?. The 
Mutual Life Assurance Co., [1918] 3 
W. W. R. 629 ; sub nom. Mutual Life 
V. Douglas, 44 D. L. R. 116. — CAN. 

Q i, j — C ates Co., Ltd. v. 

Bank of Montreal, [1937] 3 W. W. K. 
87.— CAN, 


PART XIII, SECT. 6, SUB-SECT. 5.— E. 

m I, ptetchaser from mort- 

gagor .] — In an aotion by a mtgee. 
agidnst a mtgor. on his oovenant to 
pay, the mtgor. pleaded that he bad 
been released by an extension of time 
given without his consent to a pur- 
ohaaer of the land from him : — Held : 
judgment must be given for pltf. — 
Allowat & Champion, Ltd. v. 
Stephenson, [1927] 3 D. L. R. 220 ; 
[1927] 2 W. W. R. 337 ; 36 Man. L. R. 
636.— CAN. 


• 0 , Mortgage containing receipt clause 
hut no covenant for repayment. ]r— A 
mtge., which contains an acknowledg- 
ment of receipt of the money, but no 
oovenant for repayment, does not of 
itself afford conclusive evidence of a 
debt, so that the mtgee^ or his assigns, 
can maintain an aotion for its recovery. 
— London Loan Co. u. Smyth (1882), 
32 O, P. 630.— CAN, 


fp. Money advanced for UUged pur- 
pose.] — Wilkinson v . Harwood & 
Cooper, [1931] S, O. R. 141; [1931] 
2 D. L. R. 479.— CAN. 

so. Variation of mortgage — By 
assignee of morigagor — Mortgagor con- 
senting provided liability not increased.] 
— PuBuo Trustee v . Mobtleman, 
[1928] N. Z. L. R, 337.— N.Z. 

St. Grant of option to purchase to 
tenant. 1— The foot that for some time 
between the obtaining of a final order 
for foreclosure of a mtge. & 
to recover the amount of the mtge. 
debt the mtgee, might have been 
bound to convey the premises to a 

tenant to whom he had iflven an option 
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to purchase, had the conditions of the 
option agreement been fulfilled, does 
not prevent him i*ecovering said debt 
where said agreement has fallen 
throngh. — Saskatchewan General 
Trusts Corpn., Ltd. v. McCarthy, 
11932] 3 W. W. R. 692,— CAN. 


PART XIII. SECT. 6, SUB-SECT. 6. 

sv. Action against sureties — Parties.] 
— The action herein was on a bond by 
which deft, became a surety for the 
repayment of the amount due under a 
mtgo. given by the Y.M.C.A. of 
Calgary on its leasehold interest In 
lalia owned by the O.P.R. Co. The 
C.P.R. Co. had joined in the mtge. 
“ for the plumose of securing the 
ropa 3 rment of the said loan '' but upon 
the expressed condition that It should 
incur no personal liability with respect 
to tho repayment : — Held : deft, had 
the right to compel pltf, to add both 
the said Y.M.C.A. Sc the O.P.R. Co. 
as defts. — Holi^nd-Canada Mort- 
gage Co., Ltd. v. Hutchings, [19341 
2 W. W. R. 137.— CAN. 

PART XIII. SECT. 6. 

2687 1. Varied, 39 U. O. R. 280. 

PART XIII. SECT. 7. SUB-SECT. 2.— 
A. (a). 

sx. Application for sale after order 
nisi. — Mortgage to secure hamster* s fees 
— Objection that fees not taxed.] — Where 
tho period fixed by an order nisi for 
the redemption of a mtge. riven to a 
barrister & solr. to cover his fees has 
expired Sc an application is made in 
pursuance of tho order for tho sale of 
the mortgaged property, It Is then too 
late to raise the objection that the 
agreement fixing the amount for which 
the mtge. was given had not boon 
examined & allowed by a taxing oftlcor 
as required by r. 748. — ^Maokie v. 
Ivanchuk. [19301 2 W. W. R. 43 ; 4 
D, L. R. 76 ; 24 Alta. L. R. 635.— CAN. 


PART XIII. SECT. 7. SUB-SECT. 2.— 

A. (d). 

•r. Duty of mortgagor — To see to 
parcelling out of land directed to be sold. ] 
— Beaty v. Kadenhurst (1871), 3 
Oh. Ch. 344.— CAN. 

Bt. Postponement of sale — Fresh ad- 
vertisemeiu unnecessary — Note of post- 
ponement at foot of old advertisement 
sufficient .] — Thompson v. Millikkn 
(18C8), 15 Gr. 197. — CAN. 

«u. Conveyance — Parties — Wife join- 
ing in execution of incumbrance.}— 
Moore v, Shinnbbs (1868), 1 Ch. Ch, 
59.— CAN. 

PART Xai SECT. 7, SUB-SECT. 2,— 

B. (a). 

I A — De Ooteau < . 

Phillips (No, 2), [1930] 3 W- W. Iv. 
J16. — CAN. 

•V. Mortgagee executor de son tori — 
^ufftcUnt assets of deceased mortgwr — 
Vo HgMtoforedose. 1 — KIennt v. KEnnt 
1826-1897)* N. B. Dig, 811.— CAN. 



Cases 2876~~£897a. ENGLISH AND EMPIRE Digest Supplement. 


2876« Add, Annotation : — Conftd. Weld v, Petre 
(1928), 97 L. J. Oh. 399. 

2890. Add, Annotation : — Retd. Purnell v. Iloche» 
[1927] 2 Ch. 142. 

2897a. .1 — Ajs a general rule, all persons * 

beneficiary interested in an equity of 
redemption ought to be made parties to a 
foreclosure suit. — C ropper v, Mbllersh 
( 1855), 3 Eq. Rep. 492 ; 24 L, J. Oh. 430 ; 
24 L. T. O. S. 267 ; 1 Jur. N. 8. 299 ; 3 
W. R. 202. 

An^iotation : — K.P, WlUclns v. Reeves (1865), 3 Eq, Rep. 494. 

2897b. .] — A suit was instituted by a 

mtgee. agamst the trustee for sale of the 
property &> exor. of the mtgor. for a fore- 
closure : — Held : the persons beneficiedly 
interested in the equity of redemption were 
not necessary parties to the suit. — WruciNS 
V, Reeves (1855), 3 Eq. Rep. 494 ; 24 L. T. 
O. S. 337 ; 3 W. R. 305. 

2928a. .] — A surviving trustee & extrix., 

who was also tenant for life of mortgaged 
property, was made sole deft, to a bill for fore- 


closure or sale i^Held : the parties interested 
in remainder were sufficiently represented. — 
Marriott v. Kirkham (1862), 3 Giff. 636 ; 
31 U J. Ch. 812 ; 6 L. T. 17 ; 8 Jur. N. S. 

; 10 W. R. 340 ; 66 E, R. 621. 

2940. Add, Annotation : — Retd* Hodgson v. Salt, 
[1936] 1 All E. R. 95, 

2948a» .] — ^Where a foreclosure suit was 

instituted before 15 & 16 Viet. c. 86, & stood 
over, in order that the cestwis qae trust imder 
the mtgor. 's will might be made parties : — 
Held : after the Act came into operation, 
the suit might proceed in their absence, the 
trustees & exors. of the mtgor. representing 
them sufficiently. — Sale v, Kitson (1853), 3 
De. G. M. & G. 119 ; 22 L. J. Ch. 344 ; 20 
L. T. O. S. 320 ; 17 Jur. 170 ; 43 E. R. 47. 

2991. Add, Annotation : — Refd. Friern Barnet 
U. C. r. Adams, [1927] 2 Oh. 26. 

2997a. Application for foreclosure of registered 
charge— Should not ask for rectification of 
register.] — Practice Note, [1932] W. N. 6 ; 
173 L. T. Jo. 40. 


s w. Breach of covenant to vajj taxes — 
Defence .} — In an action for loroclosure 
of a mtge. on the CTonnd that the 
mtgor. had defaulted in performing 
his covenant to pay taxes, It was shown 
that deft, was paying the arrears of 
taxes by Instalments imder an arrahge- 
ment satisfactory to the city to which 
the taxes were payable, & it was held 
that be was, therefore, entitled to 
relief from the consequences of his 
default, & that the action should he 
dismissed, subject to the right of the 
pltf. to apply forthwith for judgment 
should deft, default In the penormanoe 
of the order made herein for the pay- 
ment of costs & for the continuance of 
the instalments on the taxes. — 
Tiij^t V. Caution & Britton, 119321 
1 W. W. R. 463 ; 45 B. C. R. 52.— CAN. 

sx. .] — The right of pltf., a 

mtgee., to bring an action for fore- 
closure because of default under the 
covenant to pay taxes held to siriso 
forthwith on the default whether or 
not he had paid the taxes himself, his 
right of action 5c to judgment being 
subject, of course, to Mtgors.* & Pur- 
chasers' Relief Act & to the ot.'s power 
to relieve against forfeiture. — Tatboff 
V. Ray, 11934] 3 W. W. R. 493 ; 49 
E. C. R. 24 : on appeal, 11935J 3 W. W. 
It. 41.— CAk. 

»z, .] — A mtgor. having de- 
faulted with respect to the payment of 
taxes, the mtgee. paid the taxes & 
brought suit for foreclosure. The 
taxes 80 paid were for throe years, & it 
appeared that a receiver, if appointed, 
would not bo able to pay out of the 
rents & profits anythkig on account of 
said taxes imtil there was some sub- 
stantial increase in the net i*eoelpts 
from the premises : — Held : a fore- 
closure order should be granted ; but the 
redemption period should be twelve 
months, instead of the usual six months. 
— Canada Life AsstmANox Co. v . 
OouaHLAN, [19351 3 W. W. R. 38 ; 60 
B. C. R. 194.— CAN. 

PART Xin. SECT. 7, SUB-SECT. 2.— E. 

2869 L Mortffogees bv deposit — 

Deposit of deftenfures.]— DebeDtU^ 
secured by a trust deed were Issued by 
deft. CO. under an arrangement with 
pltf. that the proceeds expected thete- 
from should be Used in paying oil the 
debt owitig from the co. to him 8c in 
continuing deft.'s business^ The trust 
deed provided that the debentures, 
after execution thereof by the directors, 
should be delivered to the trustee dc 
certified to by him from time te tme 
as required by resolution of the 


directors, & Bhould be returned to 
them or delivered to their order. It 
being found impossible to sell any of 
the debentures, deft. 'a managing 
director, at the request of pltf., in- 
structed the trustee to deposit the 
debentures with pltf. as collateral 
security for said indebtedness & to 
secure further advances. Thereafter 
advances were made by pltf. & the 
business continued for a year : — Held : 
pltf. was entitled to enforce his security 
by requiring the trustee to enforce the 
trust deed in the usual manner. — 
Anderson v. McNair Lumber 8c 
Shingle Co., Ltd., [19293 2 D. L. R. 
209 ; 1 W. W. R. 480 ; 40 B. C. R, 
466.— CAN. 

sy. Claim of judgment creditor to he 
added — After order nisi .] — Radkr- 
macher V . Radermaoher, [1934] 1 
W. W. R, 796.— OAnT 


PART XIII. SECT. 7, SUB-SfiCT. 4,— 
D. (b). 

•w. Widow of intestate mortgagor — 
ApplicatUm for widow to represent 
edate.] — Held: an application under 
K. B. Rule 205 should be refused, 
since Surrogate Cts. Act made ample 
provision for the requirements of the 
mtgee . — Re CRfcAT West Life Assur- 
ance Co., Re Christie Estate (M&n.), 
[1927] 3 W. W. R, 302.— CAN. 


PART XIIl. SECT. 7, SUB-SECT. A— E. 

m i. Death after commencement 

of action .] — Netherlands Invest- 
ment Co. V. Trusts Sc Guarantee Co., 
[19291 1 D. L, R. 463 ; 1 W. W. R. 62 ; 
23 Alta. L. R. 631.— CAN. 

part XIII. SECT. 7, SUB-SECT. 4.— H. 

2946 IV. .1 — Kaulbaoh v . 

Taylor (1880), R. E. D. 400.— CAN. 


t*ART Xlll. SECt. 7, SUB-SECt. 4. 
(f). 


m 1 .] — T, M. Baij, Lumber 

Co., LTb. V , BttntiNo, U^l 1 W. W. 
R. 57 ; reosd., [1933) 3 W. W. R. 214.— 

CAN. 


sg. transfer of proceedings ,] — Can- 
ada Life Assurance Co. v. Mao- 
MUBCHT, [1936] 2 W. W. R. 421.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 5— 

D. 

sk. Transfer of proceedings,] — Sect. 
36 (3) of Xing’s Bench Act. R. S. S., 
1930, does not pi^eVent the making of 
an order for the transfer of a mtgo. 
foreclosure action from the judicial 
district wherhin the land is situated 


& wherein the action was begun to 
another judicial district, when deft, 
has given his solr. his written instruc- 
tiorrs to consent to such an order & his 
solr. has so consented . -—('anad a Life 
Ahsukance (io. V. MacMurchy, [1936] 
2 W. W. R. 421.— CAN. 


PART XIIL SECT. 7, SUB-SECT. 6.— 

F. ( 0 ). 

1 i. .1 — The clause added to 

sect. 113 of Land Titles Act, R. S. S.. 
1930f by 1933, o. 19, s. 8, which 

S rovidea that in a foreclosure action 
tie ot. “ may authorise the mtgee. 
to enter into possession of the lands 
..." does not entitle pltf. as a matter 
of course to an order for possession 
prior to the final foreclosure order, 
but in view of the law prior to 1933, 
should be road as leaving It to the 
ct. to refuse such an order at that 
stage of the action, even where the 
mtgo. contains a covenant that on 
default the mtgee. shall have quiet 
possession. — Devlin v. Wilson, [1936J 
1 W. W. R. 705.— CAN. 


PART XIIL SECT. 7, SUB-SECT. 6.— L. 

P i. After order nisi — Time for 

redemption .] — IIadermacherv. Rader- 
macher (No, 2), [1935] 1 W. W. R. 

29.— CAN. 

8. Decree nisi hy default — Betting aside 
—Amount excessive.] -KUnada West 
Grain Co., Ltd. v. Melfort 
Ltd., [1937] 3 W. W. 11:522.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— A. 

0 i, .4cfion lipon mortgage — 

What is .] — By an agreement extending 
the time for payment of a mtge. the 
mtgors. ** guaranteed ** payment of the 
interest & agreed that the mtgee. 
‘‘ shall have the right to recover same 
as for a debt owing without first apply- 
ing for foreclosure & sale of the said 
lands ; it being understood that this 
clause shall operate as a collateral 
guarantee by the parties of the second 
part for the payment of the said Interest 
Sc that any default in payment of such 
shall entitle the party of the first part 
to personal jud^ent for the amount 
so fn default, reserving at aD times to 
the party of the first part the additional 
right to foreclosure Sc sale " : — Held : 
an action by the mtgee., in so far as it 
was hosed upon the so-called guarantee, 
was an cwjtion brought upon a 
mtge. of land," witl^ sect. 37 (o) (i) 
of Jiidloattire Act, ^ S. A., 1922.-— 
Orano V . Rutherford, [19361 2 
W. W. R. 205; 6 F. L. J. (Can.) 09.— 
CAN. 
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3081a. 


As to loss ot title deeds.] —The title 


deeds being stolen from a mtgee., the account 
directed with an inquiry. — B toicoe v. B-obson 
(1814), 3 Ves. & B. 61 ; 36 E. K. 398. 

3104a. .] — Re Heginbotham ; Peirce 

V, Harrison (1935), 180 L. T. Jo. 455. 


3122. Add, Annotation : — Reid. Be Wells, Swin- 
bume-Hanham v. Howard (1932). 48 T. L. R. 
617. 

3140a. .] — A Distiict Council having 

advanced the sum of £200,000 upon the 
security of freehold houses, the mtgor. became 
bkpt. The council put in a proof for theii* 
debts, valuing their security at £100,000, with- 
out obtaining a professional valuation. The 
council also issued a foreclosure summons 
against the mtgor., again valuing their 
security at £100,000, & a foreclosure order 
nisi was made according to the form in 
8eton’s Judgments & Orders, 7 th ed., 
vol. iii., p. 1802, which has been in use in such 
cases for many years. The order contained 
a declaration that pltfs. were entitled to hold 
the mtged. property as security for £160,000 
& interest thereon . Tlie council subsequently 
obtained a professional valuation of the 
mtged. property at £200,000, A they moved 
in bkpey. to amend the valuation in their 


proof. The judge in bkpey. held that he 
could not consider the application as long as 
the valuation of £160,000 in the foreclosure 
t)rder stood. The coimcil then moved in the 
Oh. Div. for leave to amend the foreclosure 
order by increasing the valuation to £200,000 : 
— -HcM : the foreclosure order as it stood 
prevented the council from exercising the right 
they had in bkpey. to apply to amend their 
proof, & notwithstanding the long period 
between the date of that order & the date of 
the application & the long period during which 
the form of order had been used, it was right 
to discharge the order make a fresh order 
with a declaration that pltfs. were entitled 
to hold the mtged. properties for the re- 
spective amounts of principal & iuterest due 
to them upon the security of the mtges. — 
I1AYE8 & HARLINGTON URBAN DISTRICT 

Council v. Williams Trustee, (1936] Ch. 
315 ; 105 L. J. Ch. 312; 154 L. T. 695 ; 80 
Sol. .To. 1)1 ; [1936] B. A C. IL 87. 

3155a. Property vested in mortgage.] — By a 

foreclosure decree on an equitable mtge.. the 
mtgor. was declared a trustee, A an order w'as 
made vesting the estate in the mtgee. — 
Lechmere V. Clamp (No. 2) (1861), 30 Beav. 
218 ; 30 L. J. Ch. 651 ; 9 W. B. 860 ; 54 
E. K. 872. 


PART XIII. SECT. 7. SUB-SECT. 6.— 

B. (a). 

sa. Questions of mixed law <St foci 
involved — Defendant ihouQh not appear- 
ing filing notice disputing amotini 
claimed. h^RAFEiMA^ v. Kiproff, 
[1928] 4 D. L. H. 310; 62 O. L. B. 
629.— CAN. 

8b. Misdating of master* s report .] — 
Where accounts were taken in a fore- 
closure action & the master’s report 
was dated a day earlier than it should 
have been : — Held : the report was 
ffood. — Norwich Union Life Insur- 
ANC5E Society v. Oke, [1933] 2 D. L. R. 
749; O. 11. 679.— CAN. 

PART XIII. SECT, 7, SUB-SECT. 6.— 

B. (c). 

m Power of master to com- 

pute .] — Toronto General Trust 
O oRPN. V. Turton, [1929] 4 D. L. R. 
1072 ; 1 W. W. R. 916 ; 23 S. L. R. 
626.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 6,— 

C. (b) i. 

80. Inclusion of injunction (gainst 
waste hy mortgagor in possession .] — 
Cawthra v. McGuire (1869), O. L. J. 
O. S. 142.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 
C. (b) ii. 


3105 V. .1 — Redmond 

V. Canadian Credit Men’s Trust 
ASSOCN., Ltd., [1931] 1 W. W. R. 197. 


—CAN. 

— .] ^ Wallace v. 
MoMastisb, [1931] 1 W. W. R. 79 ; 1 

D. L. R. 1016; 26 S, L. R. 219.— CAN. 


ay. Effect of payment — Action at an 
end .] — De Ootbau v. Philltps, [1980] 
1 W. W. R. 844 ; 2 D. L. R. 1004 ; 24 
S. L, R. 397.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 

C. (0). 

BZ. Crown judgment creditor for in^ 
come tax d: sales tax — Foreclosure as 
subsequent encumbrancer .] — In a rntro. 
arOtion, the King & the A.-O. for 
Canada were added as parties In a 
local master’s offtoe, as subsequent 
enoumbranoors In respect of executions 
against the mtgor. upon Judgments 


recovered for income & sales tax 
Held : the Crown was not in any 
sense the owner of the equity of 
redemption, & having submitted itself 
to the ordinary rules of procedure in 
an action, by recovering judgment & 
issuing execution for Crown debts, 
could be foreclosed in another action 
as an ordinary execution creditor of 
the mtgor. — Bartlett v. Osterhout, 
[193113 D. L. R. 609 ; O. R. 368.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 

D. (b) 1. 

sd. Sale of mortgagor's interest — Not 
land itself .) — It is the proper practice 
in Nova Scotia, In an action by a mtgee. 
for foreclosure & sale, that the order 
provide for the advertisement & sale, 
not of the lands & premises in question 
simpliciter, hut only of the interest of 
deft,, mtgor., & of persons claiming 
under or through him. The ot. has 
full power & control over the adver- 
tising & the form of the deed which 
the sheriff is to execute. — Mortgage 
Corpn. of Nova Sootia v. Allen, 
[1930] S, O. R. 16; affg., [1929] 4 
D. L. R, 629.— CAN. 

sf. Provision tfuxt sale be subject to 
reserve bid.]— In Saskatchewan an 
order for sole In a mtge. action should 
not provide that the sale he subject 
to a reserve bid. — Bk. Toronto v. 
Matheson & MoCaskill, [1928] 2 
D. L. R. 901 ; (1928) 1 W, W. R. 846 ; 
22 Sask, L. R. 467.— CAN, 

PART XIII. SECT. 7, SUB-SECT. 6.— 
D. (b) ii. 

q i. To postpone sole.]— M ur- 

dock V. Lawson (1874), 9 N. S. R. 
464.— <3AN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 
E. (a). 

3166 i. When made in first instance. ] — 
On motion for Judgment In default of 
defence. Immediate foreclosure wiJJ be 
ordered if it appears that the allowance 
of a period for redemption would be 
detrimental to the mtgee. & no benefit 
to mtgor. — Elkington v. Willevp 
(No. 2), 49 B. C. R. 32 . 5 .— CAN. 


8169 i. On default of defence.]— 

NGLioAN Synod v. Rusbejx & May 
927). 38 B. C. R. 400.— CAN, 
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PART XIII. SECT. 7, SUB-SECT. 6. - 

E. (0) i. 

g i, — Wr ^ having a 

“ charge ” on lands duly recorded in 
the land titles office, alleging that the 
charge was In anvar, began forotilosure 
proceedings In the Supreme Ct. of 
Ontario, which resulteu in a decree 
& final order for foreclosure : — Held : 
the master should record W. as owner 
' of the land if ho found that all 
persons having claims subsequent to 
Iho charge were foreclosed by the 
decree & ord(5r. It is not the duty 
of the master of titles to review the 
proceedings in the ct . ; he must give 
the orders of the ct. thoir full effect 
without going behind them in any way. 
He is entitled to ask for proof tbat there 
has been no appeal or application to 
open the foreclosure ; but not for proof 
that the prooeedlnga loading up to th(i 
decree & final order were regular & 
sufficient . — lie Webt. [19281 1 I). L. R. 
937 : 6) O. L. R. 540.— CAN. 

sw. Ex parte application — No right 
to a2)ply for immediate possession .] — 
Rule 642 ( / ) does not warrant the 
making on an ex parte application for 
a final decree of foreclosure in a mtge. 
acU<m a special ai)plJ(;ution for im- 
mediate possession. The application 
which may be made ex jmrte under 
rule 642 ( / ) is for the decree provided 
in the rules. If pltf . is seeking greatcT 
or different relief, or setting up facts 
not impliedly admitted on default of 
defence, deft, is entitled to notice 
thereof & must he given an oppor- 
tunity to contest the issue thus 

raised. On an ex parte application the 
applicant is under the duty of dis- 
closing aU pertinent facts. — S anfason 

V. Altice, [1931] 1 W, W. R. 118. — 
CAN. 

PART XIII. SECT. 7, SUB-SECT. 8.— 
A. (a). 

3229 viii. .J— Huron & 

Erie Corpn. v. Williamb, [1934] 2 

W. W. R. 4 79.— CAN. 

PART XIII. SECT. 7. SUB-SECT, i 
—A. (b). 

d i. - — By mortgagee — Mortgage 
obtained by fraud .] — Bbabazon v. 
Peterson, [1932] 3 W. W. R. 666.— 

CAN. 
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3378. Add, Citations : — sub tiom. Re Clayton & 
Barclay's Contract, [1896] 2 Oh. 212 ; 64 
L. J. Oh. 615 ; sub nom, Clayton v. Barclay, 
72 L. T. 704 ; 69 J. P., 489 ; 43 W. R. 649 ; 
11 T. Is. R. 416 ; 39 Sol. Jo. 603 ; 13 R. 656. 


Add, Annotations : — Reid. London & County 
Contract v, TaUack (1903), 61 W. R. 408; 
Official Receiver v* Cooke, [1906] 2 Oh. 661 ; 
Re Kent County Gas light & Coke Co., [1909] 
2 Oh. 196. » I J 


Part XIV. — Discharge 

33B4a. Assignment ol one property subject to 

mortgage.] — M. was entitled tc) a life interest 
& a contingent reversionary interest under a 
settlement. He mtged. these interests to- 
gether with a life policy & subsequently was 
adjudicated bkpt. The trustee in bkpcy. 
sold the interests under the settlement 
assi^ed them subject to the mtge. but 
retained the life policy. The purchasers 
of the interests under the settlement paid the 
mtge. interest & the premiums on the policy 
as they fell due. M. then died & the mtge. 
was satisfied out of the policy moneys. The 
question raised was whether the discharge 
of the mtge. debt fell (i) wholly upon the 
proceeds of the policy, or (ii) wholly upon the 
settlement interests, or (iii) must be ap- 
portioned between the proceeds of the policy 
& the settlement interests in the proportion 
of their respective values : — Held : the mtge. 
debt must be rateably ai)portioned between 
the policy moneys & the settlement interests. 

'The assignment was subject to the mtge., 

& there was nothing in the assignment or in 
the relevant surrounding circumstances to 
displace the primd facie rule that contribu- 
tion takes place. It was true that the trustee 
in bkpcy. stood in no better position than the 
bkpt., but the latter, though he retained one 
of the properties mtged., was not compcDed 
to bear the whole debt when he had expressly 
assiraed the other subject to the mtge. — 

R£ Mainwaring, Mainwaring V. Verdkn, 


of Mortgages. 

[1937] Oh. 96 ; [1936] 3 All E. B. 640 ; 106 
L. J. Oh. 49 ; 156 L. T. 11 ; 63 T. L. K. 103 ; 
80 Sol. Jo. 931, 0. A. 

8885. Add, Annotation; — Refd. Shipley Urban 
District Council v, Bradford Corpn., [1936] 
Oh. 375. 

3399. Add. Annotation : — Consd. Re Mainwaring, 
Mainwaring v, Verden, [1936] 3 All E. it. 
640. 

3400. Add. Annotation: — Consd. Re Mainwaring, 
Mainwaring r. Verden, [1936] 3 AH E. R. 640. 

3404. Add. Annotaiion : — Refd. Parker v. Judkin, 
[1931] 1 Oh. 476. 

8423. Add. Annotation : — Refd. Be Fenton, Ex p. 
Fenton Textfie Assocn. (1930), 99 L. J. Oh. 
368. 

3427. Add, Annotaiion : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 730. 

3433. Add, Annotation : — Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 

3434. Add, Annotation : — Apld. Bonham t?. May- 
cock (1928), 138 L. T. 736. 

3436a. .1 — In the absence of 

express authority or holding out, the mere 
receiving of interest on a mtge. by the 
mtgee.’s solr, does not imply authority to 
receive the principaJ. The solr. is, for this 
purpose, agent of the ratgor. & not of the 
mtgee.— Bonham v. Maycock (1928), 138 
L. T. 736 ; 44 T. L. K. 387 ; 72 Sol. Jo. 264. 


PART XlII. SECT. 7, SUB-SECT. 8.— 
H. (a). 

p. J. Agreement in rrwrtgaae to 

extend iiTTic. ]— Mackenzie v. Mac- 
kenzie Estate, [1932J 3 W. W. H. 
159.— CAN. 


PART XIV. SECT, 1. SUB-SECT. 2. — 
C. (b). 

3889 L Creditors of testator.]— Re 
Holland, Ex p. Holland (1928), 28 
a R. N, S. W. 869 ; 45 N. 8. W. W. N. 
88,— AUS. 


PART XIV. SECT. 2. SUB-SECT. 1.— A. 

d (p. 603) 1. .] — Campbell v. 

Raynoe, [1926] 4 D, L, R. 688 ; 59 
O. L. R. 466.— CAN. 


ax. Pa/ymenta on aeconnt — Whether 
mortgage discharged.] — Held : the 
tronsaotlozia whioh had taken place 
dlsoharged tbe mtge. debt.— B uohanaN 
V. Kebby (1865), 5 Gr. 382.— CAN. 


ay. — — ,J— HfJd .* the oiromn- 

stances were suffldent to show that the 
mtge. was intended to cover a floating 
balance. Sc was not satisfled. — RU ssbll 
0 . Uavey (1858). 7 Gr. 13.— 43AN. 


3423 I, Set-offA—hiOK v, SCHWARIZ 
(Man.), [1926J 3 D. L. R. 894.— CAN. 


3428 ii, .3— Pltfs. sought a 

declaration that a mt^. of whieh deft, 
was the assignee had been whoUy paid 
Sc satisfled by the exetrcise of the ngbt 


of set-olf in an action In which pltf. K. 
had sued doft/s assignor on a mtge. 
which the assignor had assumed Sc 
which had become payable In oonse- 
soquence of the assignor’s default in 
paying taxes. It was found that 
express notice in writing of the assign- 
ment had been given pltfs. after said 
default ; — Held : the claims of the 
parties under, respectively, the mtge. 
assigned by deft. Sc tbe asdgnor's said 
breach of covenant had a common 
origin & the obligations which gave 
rise to them were interwoven in the 
one Sc the same contract. Sc there was 
a legal set-off available to pltfs. against 
deft, assignee unless pltfs. were 
estopped Sc there was no evidence to 
support the plea of estoppel. — 
MacDonald Apartments, Ltd. v. 
False Creek LiimberOo.. Ltd.. [1936] 
1 W. W. R. 543.— CAN. 

b (p. 604) 1. Defects <n.]— The 

absence of the residence Sc occupation 
of the subscribing witness to a certifi- 
cate of discharge of mtge., on the face 
of the certificate, thou^ stated in the 
affidavit: — Held: dearly no objectdon, 
being cured by 36 VIot. o. 17, s. 8 (O,). 
— Stoddart e. Stoddabt (1876), 89 
U. 0. R- 203.— CAN. 


d (p, 604) i. — — ,1 — Ewart v, 
DRYDICN (1867). 13 Or. 50.— CAN. 

iz. Payment to mortgagor's nominee 
— Nomines absconding — Mortgagor 
^ Palm (1925), 35 
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PART XIV. SECT. 2. SUB-SECT. 1.— B 


p 1. .J ItO WE V. JOHNSON, 11 

V. L. R. 516 ; 49 A. L. T. 311.— AUS. 


sa. Pdyment by assignee of second 
mortgage — To sohcitor of first mortgagee 
— Misappropriation by solicitor — Post- 
Hon of assignee .] — Livinostone v, 
Toronto Wine MANUPAcrruRiNo Oo., 
Ltd., [1932] S. C. R. 175 ; 1 D. L. R. 
629.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 1.— D. 

sk. On tjfiihis of subsegumt encum- 
brancer .] — Kersohner V. Convention 
op Baptist Churches, [1930] 2 

W. W. R. 280 ; 4 D. L. R. 136 ; 43 
B, 0. R. 4.— CAN. 


PART XIV. SECT. 2, SUB-3B0T. 2. 

sm. Discharge of mortgage on execution 
d? performance of agreement ,] — West 
Aooidbntal Fire Insurance Oo. 
y. [1927] 3 D. L. a 260.— CAN. 

PART XIV. SECT. 8, SUB SECT. 1. 

n i. 1 — asslguee of 

a mtge., 5c aefts., tbe purebaHors of the 
equity of redemption from H., the 
mtgor., covenanted to assume the 
incumbrances on the land. Sc pltf., 
in Consideration of the assljmment to 
him of that covenant of indemnity, 
released R, from all liability upon his 
personal covenant oontamed In the 
mtge . : — Held the mt^. debt wm 
not wiped out by tbe St pltf. 



AM. Annataiion :~RM. Be Simms, [1930] 
2 Cli« 22« 

iu ;.}— By a mtge. made in 

too widow of J., who was tenant for 
me under his will, mtged. a farm to W., a 
brother of J., to secure £1,000 & interest at 
6 per cent. The widow died in 1023, having 
appointed her two daughters, E. & A., exors. 
of her will. The mtge. contained no personal 
covenant for pavment of the principal, & 
the mtgee, accepted interest at 3i per cent., 
reduced in 1924 to 3 per cent. In 1924 W., 
who was on very friendly terms with his 
brother's family, gave the deeds relating to 
the farm, other th^ the mtge. deed, to E. & 
A. to retain in their custody. On Dec. 11, 
1927, W., who had since 1922 been suffering 
from an incurable disease & knew that he 
could not possibly live long, called upon his 
nieces, who were aware of his state of health, 
& gave them an envelope indorsed in his own 
handwriting : “ Deeds relating to X. farm 
to be given up at death. W.,” saying : I 
have brought this down for you ; put it 
away," Aiter he had left the house the 
envelope was opened, & was found to contain 
the mtge., which the nieces placed in their 
safe. On Jan. 23, 1928, W. died of pneu- 
monia following a chill. In an action by 
his exore. for a declaration that the mtge. 
was a subsisting security & to enforce it : — 
Held : there was a valid donatio mortis 
caued by W., & a release of the mtge. to the 
two daughters of J. for the benefit of his 
estate. — Wilkes v. Allington, [1931] 2 Ch. 
104 ; 100 L. J. Ch. 262 ; 144 L. T. 746 ; 47 
T. L. B. 307 ; 75 Sol .Jo. 221. 

3453b. ,] — Richauds v. Syms (1740), 


Bam. Ch. 90 ; 2 Eq. Cae. Abr. 617 ; 27 E. R. 
667, L. C. 

Annotations: — CoDSd. Hassell r. T^nte (1756), Arab. 318; 


VoL XXZV.— Mortgage. Caaes 34Sl-8B06w 

Orosa V. Sprlgir (1849), 6 Hare, 662. Retd* Duffleld V* 
Elwes(1827). IBll. N.^ 497. 

3477a. Title of mortgagee extinguished by SUitutd 
of Limitations,] — ^Where the owner of a legal 
estate in fee simple in land executes a mtge. 
Sc hands over the mtge. & other title deeds to 
the mtgee., but fails to pay any interest on 
the mtge. or give any acknowledgment of the 
mtge. debt for more than twelve years, the 
mtgee. loses all title to the land & the mtgor. 
can recover possession of the mtge. & other 
title deeds. —Lewis v, Plunket, [1937] Oh. 
306 ; [1937] 1 All E. R. 530 ; 100 L. J. Oh. 
126 ; 156 L. T. 211 ; 63 T, L. R. 299 ; 81 
Sol, Jo. 179. 

3405a, Jurisdiction to stay— Terms.] — In an 

ejectment on a forfeiture in not paying mtge. 
money, deft, is entitled to have proceedingB 
stayed under Mortgage Act, 1733 (c. 20), 
upon payment of the principal Sc interest due 
on the mtge. deed, with the costs incurred, 
without paying any bygone interest not 
included in the mtge. or the expense of 
preparing the mtge. deed or any assignment 
of it.— -Doe d. Blaqg v. Steel (1832), 1 
Dowl. 359. 

3514a. Endorsed receipt— No statement that payer 
not entitled to immediate equity of redemption 
— ^Validity.] — Simpson v. Geoghegan (1934), 
78 Sol. Jo. 930. 

3587a. Tenant for life in remainder.] — 

When a tenant for life in remainder pays off 
a mtge. on the property, the mtge. is, in the 
absence of evidence of a contrary intention, 
kept alive for his benefit. — Re Chesters, 
Whittingham V. Chesters. [1935] Ch. 77 ; 
104 L, J. Ch. 66 ; 152 L. T. 210 ; 78 Sol. Jo. 
634. 

3596. Add, Annotation : — Apld. Re Chesters, Whit- 
tingham t;. Chesters, [1935] Ch. 77. 


was entitled to enforce the covenant 
of Indemnity.— K sser v. Prttzker, 
[1926] 2 D. L. R. 645 ; 58 0. L. R. 
537.— CAN. 

f I. Statutory discharge executed by one 
of two executors of deceased mortgagee, ] — 
Held : effective, when reetsterod, as a 
reconveyance of the land. — Re A. & B., 
[1927] 3 D. L, R. 1070 ; 60 0. U R. 
647.— CAN. 

•h. Right of mortgagee to release portion 
of mortgaged property — To purchaser 
of that portion — Bond given by purchaser 
to mortgagor for pay7nent of proportion 
of Bank or Montreal v, 

Hoi4fTMS (1804). 2 K. & A. 458.— CAN. 

PART XIV. SECT. 3, SUB-SECT. 2.— A. 

1 1. Ejffeci of Land Registry Act,] 

— Notwithstanding Land Registry Act, 
R. S. B. C., 1924, 8. 183, a mtgor. is 
entitled to a reconveyance on paying 
the amount due on the mtge. — 
Richardson v. Royal Trust Co. 
(1932), 46 B. C. R. 612.— CAN. 

PART XIV. SECT. 3, SUB-SECT. 5.— 

£. 

sf. Memorandum of discharge — 
“ JMy executed — What amounts io ,] — 
A memorandum of discharge of a 
mtge. is ** duly executed within Real 
Property Act, R. S. M., 1913, s. 112, 
when it is executed hy^the person 


appearing on the register as the owner 
of the mtge. — Dallas v, Toronto 
Generax Trusts Corpn., [1936] 3 
W. W. R. 219; 4 D. L. R. 233; 6 
F. L. J. (Oan.) 116, sub mm. — ^Toronto 
General Trusts Corpn. v. IDallah 
(1936), 44 Man. L. R. 320.— CAN. 

PART XIV. SECT. 4 , SUB-SECT. 2.— C. 

3656 Iv, .] — The principle, 

enunciated in SmUh v. Phillips, No. 
3578, which Is based on Toulmin v. 
Stcere, No. 8555, is not applicable to 
India.— Manotulal Baoaria v, 
Upendra Mohan Pal Chaudhuri 
(1929), 1. L. R. 57 Calc, 82.— IND, 

PART XIV. SECT. 4, SUB-SECTR 2. 

— D. 

3666 U, ,) — If a third person 

at the request of mtgor. pays off a 
first mtge. such third person, in default 
of evidence to the contrary, Is entitled 
in equity to be subrogated to the rights 
& position of the first mtgee. who has 
been paid off. Under Registry Act, 
R. S. O., 1927 & Mtges. Act, R. S. 0., 
1927, B. 11, the third party *8 right of 
subrogation is not void as asmlnst 
subsequent purchasers or aasigneeB 
who have actual notice of the circum- 
stances giving rise to the third person’s 
right of subrogation. — Ferguson v. 
^n^19381 0. R. 9 ; ID. L. E. 300. 


PART XIV. SECT. 4, SUB-SECT. 2. -E • 

n I, .1— CJlart V, Boulat, [1928] 

2 D. L. R. 144.— CAN. 

3578 XV. .1 — In order that 

a subsequent mtgee., who has paid off 
a prior mtge., should have priority 
over the rest, it is suflSoient to show 
that the parties intended that the 
mtgee. should have the first & only 
charge, & it Is Immaterial whether there 
was any intention to keep aUve the 
prior mtge. — Pandit Durga Missir v, 
Baijnath Saran (1928), I. L. R. 8 
Pat. 360.— IND. 


>ART XIV. SECT. 4, SUB-SECT. 2.- 
G. (b) J. 

3605 xi. .] — An owner of land 

?ho has pfldd off a mtge. thereon 
i deemed to have extinguished the 
itge., xmless it appears froni th(3 olr* 
umstiaiiceR of the transaction that 
e intended to keep it alive for his own 
eneflt.— HOPPS v. Borowbki, [J928J 

D. L. R. 72 ; [1928] 1 W. W. R. 545; 


art XIV. SECT. 4, SUB-SECT. 2.— 
G. (b) iv. 

3624 i. Devise to rfwrtgagec,]--Re 
AR8HALLB ESTATE, ^SHAW V. C<^, 

930] 2 W. W, R. 802 ; 3 D. L. R. 
104 ; sid) nom. Re PAi^Hi^LK, 
). Cox, 43 B. 0. R. 68.— CAN. 
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Part XV. — Avoidance of Mortgages. 

864d« Add* Annoiation ;^R®fd# Blay v* Pollard & Monis, [19S0] 1 K. B. 628. 


Part XVI. — Accounts. 


3663. Add, Annotation : — to (1) Refd. Parker v, 
JacksoB, [1936] 2 All E. R. 281. 

3694. Add, Annotation ; — Distd. Solilesinger & 
Joseph i;, Mostyn, [1932] 1 K. B. 349. 

3698. Add* Annotations : — Refd. Royal Exchange 


Assoe. V. Hope, [1928] Ch. 179 ; Smith v. 
Wood (1928), 139 L. T. 260. 

8765. Add, Annotation : — Refd. Barratt v. Richard- 
son & Cresswell, [1930] 1 K, B. 686. 

3777* Add, Annotation FoUd. Re Smith’s Mort- 
gage, Harrison v, Edwards, [1931] 2 Ch. 168. 


Part XVII. — Interest on Mortgages. 

3950. Add, Annoiation : — As /o (1) Consd. Sowerby l^awrencc, (Irahain k> ('o.; [1937] 2 Iv. B 

r. Lindsay (1928), 44 T. L. R. 601. 179. 

8974. Add, Annotations : — Refd. I. R. Comrs. v- 8990. Add* Annotation: — Consd. Weld v, Petre 
Holder, [1931 ] 2 K. B. 81 ; I. R. Comrs. v. I (1928), 97 L. J. Oh. 399. 


Part XVIII. — Costs, Charges, and Expenses. 


4054. Add, Annotations : — Refd. Campbell t?. 
Poliak, [1927] A. C. 732; Thomas Jones, 
[1928] P. 162. 

4061a. .] — In 1897 the trustees of the will of 

J. & Mrs. J. executed a consolidating mtge. to 


B. upon certain securities to secure a oeilain 
amount. In 1924 & 1926 B. made further 
advances to Mrs. J., who was the owner in 
fee, upon the same securities. Mrs. J. died 
in 1926. In Jan. 1927 her trustees applied 


PART XV. 

sc. Lien granted over unpaierUed lantl 
— Transfer to third party — Patent issued 
to third party on payment of arrears ,] — 
Northwest Thresher Co. v. Boubdin 
(1910), 15 W. L. R. 181.--CAN. 

PART XVI. SECT. 1, SUB-SECT, 2. 

sd. Subsequent encumbrancers — In 

absence of fraud or collusion.] — In tho 
case of a common -law mtge. an aocoimt 
whether taken in or out of ot. between 
a mtgee. & mtgor., or person standing 
in hie place, binds subsequent encum- 
brancers, though they were not privy 
to the taking or it. unless there is fraud 
or collusion ; & there is nothing in 
Land THtles Act, R.S.A., 1922, which 
renders this mle inapplicable with 
respect to a mtge. under that Act. — 
Canadian Bank of Commerce v. 
Postman &: Postman, [1931] 3 

W. W. R, 737.— CAN. 

PART XVI. SECT. 2. SUB-SECT. 8.— B, 
8770 i. Imirrovements by mortgagee — 
Occupation rent not increased — Unless 
improvements allowed*] — Donovan t>. 
Hanna, tl926J N. Z. L. E. 883.— N.2. 

PART XVI. SECT. 2, SUB-SfiOT. 4. —A, 

si. Mortgagees carrying on business 
with mortgagor in their emplou-^Pay^ 
ment of uxiges—^Value of gooatbiXl ,] — 
Van Vodkenbbro v. WesteSn Canada 
RaNohino Co. (1898), 6 B, C. E. 284.— 
CAN, 

PART XVI. SECT. 2, SUB-SECT. 4. — C. 

n i. .J — Foster «. Mordbn 

(1881), 29 G. E. 25.— CAN, 

PART XVIl, SECT. 1. 

8907 i. A charge an mortgaged pro- 


perty.] — ^Manghi v. Dial CJhand (1926), 
I. L. R. 7 Lah. 559.— IND. 

e 1. -.1 — ^Applt. agreed to loan 

to T. Co., on mtge. of real estate, 
$30,000, at 74 per cent. Interest, bnt 
stipulated that, in consideration of 
making the loan, it should receive a 
bonus of $3,000, to which T. Co. 
agreed. The mtge. on its face was one 
for $30,000, bearing interest half- 
yearly at 74 per oent. per annum, &. 
oon tabling no reforenoe to the bonus. 
Applt. issued its cheque to T. Co. for 
$28,505,55, being the $30,000 less 
deductions for taxes, insurance pre- 
miums & solrs." coats, & took a oLeque 
from T. (3o. for the $3,000 bonus. 
Some payments were made, but T. Co. 
became insolvent, &, the mtge. being 
in arrear, applt. advertised the pro- 
perty for sale, & the liqxildator paid off 
the amotmt owing, on the basis of the 
full face amount of the mtge., without 
knowledge of the bonus. He sued to 
recover the $3,000, with interest paid 
thereon. Invoking sects. 6 to 9 of 
Interest Act, R. S. C., 1027 (c. 102) 
Held : he could not recoyer. The 
agreement for the bonus was legal 8c 
enforceable. The Act did not apply ; 
in vlow of tho effect of legislation 
in question. Its application should be 
confined to mtges. coming clearly 
within its description ; &, taking the 
precise language of sect. 6, it applies 
only to mtges. which on their faoe 
come within the description In that 
sect.— tLondon Loan & Savings Co. 
OF Canada v, Meagher, [1030] 
S. C. E. 378 : 2 D. L. R. 849 ; revsg,, 
[19301 1 D. L. R. 701 ; 64 O. L. R. 
600; atfi 

o. l. r: 


kr* I VX • K/m X*l# Xt* 

J'4 D. L. R. 565 ; 64 

^N. 

« 11. .] — ^Where a mtge. does not 

comply with Interest Aot, 1927, s. 6, 

40 


the mtgor. Is relieved from all liability 
for interest. — Rogers v. Labow, [1929] 

3 D. L. R. 846 ; 64 O. L. 11. 309.— CAN. 

• ill. .] — Laitrier V. Vallee, 

[1931] 1 D. L. R. 465.— CAN. 

e iv. .] — Where there was 

nothing upon the faoe of the mtge. 
which brought it within Interest Aot, 
R. S. C., 1^7, B. 6, & where the mtge. 
had on its faoe a statement showing 
the amount of the prinolpal money 
& the rate of interest ohargeable, tho 
mtge. was held not to come within 
sect. 6, & therefore sect. 9 did not 
apply. — Bowman v. Denison, [19301 

4 D. L. R. 671 ; 65 O. L. R. 613.— CAN. 

e V. .] — Levy v. Bookw^an, 

[1931] 2 D. L. R. 1007.— CAN. 

g (p. 657) i. PFhen granted.) — 

The ct. cannot reduce the rate of 
interest or interfere with the stipula- 
tion for compound interest merely on 
the ground that the interest stipulated 
Is considered to be excessive or that 
the interest has amounted to a large 
sum owing to deft, not paying It at 
the stipulated periods of the rests 
e^reed upon m the boiid.~^RAM 
KRISHNA KULaRX V. HERAMBA 

Chandra Ray (1929), I. L. R. 56 Calc. 
960.—- IND. 


BART XVIL SECT. 4, SUB-SEOT* 2. 

8964 E. I^WN. [10983 

1 D. L. R. 1125 ; 61 0. L. £602.— CAN. 


PART XVIL SECT. 16. 

•m. JEJfect of consent to variation of 
rate of ini«*e«<.l— M ortleman v. 

Lio Trustee, [1927] N. Z. L. R. 042,— 
N.Z. 



for ^ were granted a further advance on the 
eame securities by B., whose solrs. had 
attended to the previous transactions. The 
deed secured an immediate advance, & it also 
secured all the previous existing securities, 
although the old securities had been kept on 
purpose of preserving priorities, 
& there was a new proviso for redemption, 
B/s solrs, carried in a bill for taxation, the 
charges being according to the scale in Sched. 
I., Part I., of the General Order under Solrs.* 
Remuneration Act, 1881 (o. 44), for ** investi- 
gating title & preparing & completing deed 
of security.’* The taxing master took the 
view that Sched. I. did not apply, & taxed the 
bill accordingly : — Held : there had been an 
“ investigation of title ” within Sched, I., 
the matter must be referred back to the 
taxing master . — Re CowauD, Chance & Co., 
[19281 Oh. 379 ; 97 L. ,T. Ch. 234 ; 139 U T, 
113; 72 Sol. To. 225. 

4070. Add. Annotadiona : — As to (2) Consd. Re 
Hill’s Trusts, Claremont v. Hill, [1934] Cb. 
623. Refd. Re Gates, Arnold v. Gates, [1933] 
Ch. 913. 

4127a. Action by devisee of mortgagee — Against 
heir & executor of mortgagor — Heir of mort- 
gagee also party.] — -The devisee of a mtgee. 
filed his bill against the heir Sc exor. of the 
mtgor. for a foreclosure, Sc also made the 
heir of the mtgee. a party in order to establish 
the will against him. This latter par(/y can- 
not have his costs out of the estate. — Skipp 
V. Wyatt (1787). 1 Cox, Eq. Cas. 353 ; 29 
E. R. 1200. 

4246a. .] — In [actions for redemption of 

mtges.] where redemption is opposed 
altogether, the mtgee. may either be deprived 
of 0 (jsts up to trial or may be — more frequently 
is — ordered to pay them ; but never, so 
far as I am aware, is the mtgor. who succeeds, 
in spite of opposition, in obtaining a judgment 
for redemption ordered to pay any of the 
mtgee. *8 costs up to judgment (Wahring- 
TON, L.J.). — Carlton Main Colliery Co., 
Ltd, V. Clawley, [1917] 2 K. B. 691 ; 86 
L. J. K. B. 1294 ; 117 L. T. 324 ; 33 T. L. R, 
448 ; 61 Sol. Jo. 629 ; 10 B. W. C. C. 384. C. A. ; 
revsd. on other grounds, sub nom. Clawley 
V. Carlton Main Colliery Co., Ltd., [1918] 
A. C. 744, H. L. 


7ol. XXXV.'-Mortgage. Cases 4061a — iSMWi 

4324. Add, Annotation Folld. Be Smith’s 
gage, Harrison v. Edwards, [1931] 2 Ob* 

4326a. Sale by mortgagee under . 

Bid by mortgagor — Re^stration of estate con- 
tract — Costs of action for specific perfortnanoe 
& of removal of estate contract from register.] 
— The first mtgees. of property subject to a 
second mtge. put it up for sale by auction 
in exercise of their statutory power. The 
mtgor. attended the sale Sc bid for the pro- 
perty, but her bid was not accepted ; & the 
highest genuine bidder was declared the 
purchaser. The mtgor. claiming that she 
had purchased the property, registered an 
estate contract in respect pf it & sued the 
vendors for specific performance. The action 
was dismissed with costs. Upon a summons 
taken out by the first mtgees. against the 
second mtgees. : — Held : the costs of the 
action &: of taking the estate contract off 
the register were not ** costs, charges or 
expenses, properly incurred incident to the 
sale ** within Law of Property Act, 1925 
(c. 20), 8. 105, Sc the first mtgees. were not 
entitled to deduct them from the net proceeds 
of the sale. — Re Smith’s Mortgage, Harri- 
son V. Edwards, [1931] 2 Ch. 168; 100 
L. J. Ch. 276; 145 L. T. 441. 

4326b. Proceedings for rectification of register 

- Action by poor person.! — general rule 
tliat a ititgee. is (.*n titled to add tbe. costs, 
charges A expensc^s of defending lus title to 
his secui’ity applies notwithstanding that the 
mtgor. lias obtain(*d leave to sue as a poor 
pei’son. U. S. C., Ord. 16, r. 28, whicli provides 
that a poor person shall not b(^ ordered to 
pay any costs is dealing witli costs of litiga- 
tion A not with such a matter as a mtgee, ’s 
right to add his costs, charges A expenses to 
his security, which is treated as an iTn:idental 
or implied term of the mtg('. contract. — Re 
Leighton’s Conveyance, [1937] Ch. 149; 
11986] 3 All E. P. 1033 ; 106 L. .1. Ch. 161 ; 
1.56 1.. 3\ 93 ; 53 T. L. \l. 273 ; 81 Sol. Jo. 
5(>, A. 

4391. Add. Annotation : — - Refd. Campbell t;. 

Poliak, [1927] A. 0. 732. 

4392. Add. Annolaiion : — Refd. Campbell 

Poliak, [1927] A. C. 732. 

4393. Add. Annotation Refd. Campbell r. 

Poliak, [1927] A. (b 732. 


PART XVIII. SECT, 3, SUB-SECT. 2, 

Q i. Not limited to sum paid into 

court.] — Lemieux v. McDonald 
(Saak.). [1929] 3 D. L. R. 644.— CAN. 

sp. Appropriate scale.] — Canada Life 
Assurance Co. v. McClellan, [1933] 
3 W. W. R. 557 ; 47 B. O. R. 438.— 
CAN. 

PART XVIII. SECT. 3, SUB-SECT. 4. 

— B. 

4240 i. Overstatement of amount due.] 
— The mere fact that a rntgee. suing 
for foreclosure claims a larger amount 
than that found due to him Is not such 
misconduct as justifies depriving him 
of his costs. — Mayhkw v. Adams, 
[1931] 1 D. L. R. 611: [19301 3 

W, W. R„ 359: 25 S. L, R, 204.— CAN. 

PART XVIII. SECT. 8, SUB-SECT. 4.— 

O. 

■o. Right of mortgagee to set off amount 
of iaxe^ paid against licLbility for costs — • 
Parties entitled to costs not liable for 
taxes.] — Fribsbn v. Saskatchewan 
Mortgaoh Sc Trust Oorpn., [1924] 


2 D. L. R. 1246 ; [1924] 2 W. W. R. 
608.— CAN. 

PART XVIII. SECT. 13. 

4398 i. Costs of appeal — How home — 
Right to paynteni forthwith ,] — A mtgor. 
& puisne mtgee. having appealed un- 
successfully from an order setting iisirle 
the registrar’s certificate He directing 
a new account to be taken : — Held : 
the mtgee. was entitled to have the 
usual rule, that the cost of an imsuc- 
oessful appeal are payable forthuitb, 
adhered to. — Canada Permanent 
Moktoaoe Oorpn. v. Daloletsh, [1928] 

3 D. L. R. 59 ; [1928] 1 W, W. R. 922. 

-CAN. 

PART XIX. 

sc. Debt Adjustment Acts—Appli’ 
cation for raneellation of certificate-^ 
Matters for consideration .] — A certi- 
ficate under Debt Adjustment Act 
1931, should not be withheld or with- 
drawn if, without real i^ustice & 
hardship to any creditor, it offers a 
reasonable possibility that the 
resident ” will be able to recover him- 

47 


self financially when conditions benonie 
normal again . — Rr Petrk’h He Erick - 
SON & Debt Adjustment Comt., 
[1932] 1 W. W. R. 459. —CAN. 

sf. .] — Anderson r. 

Debt Adjustment Comr., 11932) 2 
W. W. It. 120.— CAN. 

sg. Restraint, of sale of home- 

stead,] — ItEiin^R r. Natrinal 'I’EC.ST 
Co., Ltd., [19.32] 3 W. W. R. 428 ; 40 
Man. L. H. 6.57.— CAN. 

sji. Mortgage after Apr.]. 1031 

for prior itideMedness.] — field : where 
an unsecured debt existed prior to 
Apr. 1, 1931, th(3 amount being in 
dispute, & afhT that a Bettlemont 
was arrived at by 3vhjch tb© amount 
was agi'eed upon Sc the debtor gave 
a mtge. as security therefor, & the 
lutgcc. sought to exercise his power of 
sale under the mtge. the case was not 
one in which “ the whole of the original 
consideration ” within Debt Adjust- 
ment Act, 1932, s. 7, arose after Apr. 1, 
1931. Therefore, the Act applied to 
the sale proceedings. ^ ^ 

The covenant referred to In sect. 7 
of said Act is the covenant to pay 
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contained in tbe mtffe. not tbe rijrbt 
given by Landlord Tenant Act to 
appropriate the rente. Where the 
mtgor. is not a fanner or home owner 
said right dc the similar right under 
sect. 8 of Refid Property Act, R. B. Id., 
1913. are not Interfered with. — Mo- 
DiAiiHxn V. MoDxarmid (J.) Oo., Ltd., 
[1933] 1 W. W. R. 654 ; 8 D, L. R. 
187 : 41 Man. L. R. 8L-~CAN, 

gj£, DefaitU in payment of 

t€ixes*) — Houghton e. Trust Be Loan 
O o. OP Canada, [1933] 3 W. W. B. 
126 ; 3 D. L. R. 493; 41 Man. L. R. 
299.— CAN. 

sm. Appeal — JuHsdiction .^ — 

The Ct. of App^ of Manitoba has 
Inrisdiction to entertsdn cm appeal 
from an order of a County Ct. made 
upon an appeal to It from an order of 
the Debt Adhutment Comr . — Rt 

HETHttRINOTON ESTATE, pAtTUKNER & 
Oliver v. Martens k, DEuanTB, [1934] 
3 W. W. R. 29 : 4 D. L. R. 243 ; 42 
Man. L. R. 393. —CAN. 

tn. C(mimi 88 ioner cannot reopen 

aoreemeni between mortgagor <£• mort- 
gagee,} — mutually acceptable agree- 
ment between mtgor. & mtgee. cannot 
be reopened or varied by the Comr. 
under Debt Adjustment Ac^ 1932, 
Man. — Re Hktherington Estate, 
Faulkner k Oliver v. Martens k 
Deuchte. [1934] 3 W. W. R, 29 ; 4 
D.L,R.243|; 42 Man. L.R. 393.— CAN. 

«). Jurisdiction of county court.] 

— Under Debt Adjustment Act, 1932, 
the county ot., which Is the ** ct.” 
within said Act, has no jurisdiction to 
entertaiu an application under sect. 22o 
as enacted by 1934, o. 9, s. 14, for a 
stay of proceedings where the appet. 
is an assignee of an agreement for sale 
from a purchaser who was the mtgor. 
under the mtge. under which the sale 
or foreclosure proceedings have boon 
tedxen, sinoo such appet. is neither the 
owner subject to a mtge. given by 
himself nor the purchaser under an 
figroement for sale executed by him- 
self. — Taylor v. London Life Insur- 
ance Co^ [1935] 1 W. W. R. 69 ; 43 
Man, L. R. 97.— CAN. 

•r. Action by mortgagee — Leave 

to proceed against second mortgagee — 
Necessity for .] — Great West Life 
Assurance Oo. v, Stoutenburg k 
McDonald, [1935] l W. W. R. 721.— 
CAN. 


sv. 8 ak of land on crop pay* 

mmt plan,} — Re Richmond v, Dyck, 
[193413 W. W. R. 736.— CAN. 

tx. — — ** Retired farmer resident ** 
— Who included,} — A ” retired farmer 
resident ** within Debt Adjustment 
Act, 1982, Includes the personal repre- 
sentative, child, widow or widower of 
a deceased retired farmer resident. — Re 
Blanks, [1935] 1 W. W. R. 379.— CAN. 

gn, jicHon begun before Act in 

force — Whether leave for exeovUon neces- 
sary .} — Freedman v. Howard, [1935] 
2 W. W. R. 267 ; 2 D. L. R. 285 ; 49 
B. C. R. 417.— CAN. 

80. Order for transfer to mort- 

gagee — Lease to mortgagor with option 
to repurchase — Effwt of.\ — ^Mtgees. 
under a mtge. in default applied to the 
Comr. under Debt Adjustment Act, 
19.32, for leave to proceed on the mtge. 
Leave was refused, but the Oomr. 
Ordered the mtgor. to mve the mtgee. 
a quit-claim deed or transfer, k the 
mtgees. to give the mtgor. a lease of the 
land at a one-third crop rental, the 
lease to contain an option for the 
repurchase of the land, at any time 
during the term of the letise, at an 
amount not exceeding the fiunonnt of 
the claim imder the mtge., provided 
that in order to exercise said option, 
the mtgor, should pay $500 on account 
of the mtge., the proceeds of the sale 
of one-third of the crop to be applied 
on this $500. The transfer of the 
land was executed k registered, k the 
mtgees. gave a lease containing said 
option ; — Held : notwithstanding the 
transfer k lease, the relationship con- 
tinued to he that of mtgor. k mtgee., 
the transfiwjtlon being intended merely 
to facilitate & ensure coUectlou ; k 
even if a new relationship was estab- 
lished, it should be found that the 
mtgor. or her personal representatives 
were able to pay the $500 at the 
expiration of the lease & the con- 
summation of the transaction was 
frustrated by the mtgees. — ^Faulkner 
V. Martens (No. 2), [1935] 3 W. W. R. 
212.— CAN. 

80. -r; Refused of permit to foreclose 

— Notice of intention to coniinue action 
under 1934 Act — Right to give ,] — 
Held : flat k letter under the Ac;t of 
1933 amounted to nothing more than 
the refusfid of a permit ; thereforts the 


saving dfiHifle in sect. 16 (1) of the Act 
of 1934 did not apply ; k pltf. had the 
right to give the notice of intention 
under the Act of 1934, k fidso the notice 
under rule 657, there being nothing in 
the Act of 1034 to prevent the giving 
of that notice, although after giving it 
the right under the Act to continue the 
action must be obtained. — Georgia 
Investment Oo,, Ltd. t». London 
B un^DiNQ & Investment Oo., Ltd., 
[1935] 3 W. W. R. 460 ; 5 F. L, J. 
(Can.) 164.— CAN. 

ig. Application by mortgagor — 

Necessity for "^substantial interest” in 
land.] — ^A mtgor. applied under sect. 
22o of Debt Adjustment Act, 1932, 
(or a stay of an action which had been 
brought on the mtge. covenant, fore- 
closure or sale not being asked, k for 
a stay of sale proceedings in the land 
titles oflace on the mtge. The applica- 
tion was dismissed on tho ground that 
on the evidence the mtgor. did not 
have, as required by said sect., a 
” substantial interest ” in tho land. 
On appeal : — Held : said flnding was 
justified by the evidence k was a 
eulfleient answer to both stays asked 
for. — ^MoIvok t?. Paterson, [1937] 2 
W. W. B. 201.— CAN. 

gji. Proceedings by Canadian 

Farm Loan Roard .] — Re Reid k 
(Unadian Farm Loan Board, [1937] 

3 W. W. R. 1.— CAN. 

BZ. Mortgagors* it Purchasers* Relief 
Act — Effect of leave,] — Only one 
order granting leave to commeuce or 
continue proceedings is contemplated 
by Mtgors.* & Purchasers* KeJlef Act, 
1932, k an order thereunder to com- 
mence or continue proceedings in- 
cludes all such steps as may be neces- 
sary to bo taken, either before or after 
judgment. — Re British Oolitmbia 
Realty Development Corpn., Ltd., 
[1934] 3 W. W. R. 136.— CAN. 

gb. Order of master — Appeal .] — 

There is a right of appeal from the 
order of a master on applications under 
Mtgors. k Purchasers Relief Act, 1933 
(Ont.).— Re Waterman, [1936] 1 

D. L. R. 13 7 ; O. R. 47.— CAN. 

British Columbia Act 0/1934 

—Whether repealed,] — Re Intended 
A cmoN OF Knox i?, Venning, [1937] 
3 W. W. R. 112.— CAN. 
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Vol. XXXV. Cases 


NAME AND ARMS. 


Part I. — Name. 

62a. Costs of compliance.] — The tenant for life 64a. .] — Sempm v. Hoixand (1863), 33 Beav. 

tinder a will must pay the expenses of taking 94 ; 66 B. B. 302. 

testator’s name Sc arms as directed by the will. 

— Be Mercer, Drewe-Mercer v. Drewe- 66. After this case add : — 

Mercer (1889), 6 T. L. B. 95. Land held in undivided shares.] — See 

64. Add. Citations : — 96 L. J. Ch. 9 ; 136 L. T. Be Hind, Beenstone v. Montgomery, 

23 ; subsequent 'proceedings, [1927] 1 Ch. 593. Settlements, No. 3143g. 


PART I. SEC3T. 7, SUB-SECT. 1. 

sa. Whether infant may cTiange.] — Sernble : it Is lnmosaible for an infant to accomplish the act of taking or assuming 
surname by any Toluntary action on his part . — Re Talbot, [1932] I. K. 714. — IR. 
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Vol. XXXn. Cases 1-t 


NEGLIGENCE. 


Part i. — General 

1 , Add. Annotations : — As to (1), (2) & (B) Consd. 
Markland v. Manchester Oorpn., [1934] 1 
K, B. 506. As to (4) Refd. Ounard v. 
Antifyre, I.td., [1933] 1 K. B, 651 ; Markland 
V. Manchester Corpn., [1934] 1 K. B. 560. 

2. Add. Annotation : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 

P. a 119, 

3. Add. Annotation : — Refd. Markland v. Man- 
chester Corpn., [1934] 1 K. B. 566. 

4, Add. Annotations : — Generally ^ Refd. Cosmo- 
politan Shipping Co. (Inc.) v. Hatton <fc 
Cookson, Ltd. (Liverpool) (1929), 143 L. T. 

296 ; Jones v. Great Western Ky. Co. (1930), 

47 T, L. R. 39 ; McGowan v. Stott (1923), 

99 L. J. K. B. 367, n, ; Simpson v. London, 
Midland & Scottish Ry. Co., [1931] A. C. 351 ; 
McCuUum V. Northumbrian Shipping Co. 
(1931), 146 L, T, 124. 

.] — Hargrove v. Burn 
(1929), 46 T. L. R. 59. 

7. Add. Annotations : — Refd. Manchester Corpn. 

V. Farnmouth (1929), 46 T. L. R. 86 ; Cunard 
v. Antifyre, Ltd., [1933] I K. B. 561. 

9. Add. Annotations : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 

I*. C, 119: Parker r. Ol(jxo. Ltd. A Senior, 


Principles. 

119371 3 All K. R. 524. Refd. Oliver 
Sa.dl(‘r A Cu., [1929] A. C. 581 ; Botiomley v, 
Bannister (3931 ), 101 L. J. K. B. 16 ; Cunard 
V. Antifyri*, iJil., [1933] 1 K. B. 551 ; Farr 
V. Butters Bros. & (\).. [1932] 2 K, B. 606 ; 
Grant v. Australian Knitting Mills, Ltd., 
[1986] A. C. 85 ; Howard v. Furness Jloulder 
Argentine Lim^.s, Ltd. & Bu)wn, Ltd., [1936] 
2 All E. R. 781 ; Otto v. Bolton & Norris, 
[1936] 1 All E. R. 960. 

10. Add. Annotations : — ^Refd. Fanton v. Denville 
[1932] 2 K. B. 309 ; Havnes r. Hamood & 
Son, [1034] 2 K. B. 240. 

12. Add. Annotations : — Consd. Ke Munton, 
Munton v. West, [1927] 1 Oh. 262. Apld. Re 
Vickery, Vickery v. Stephens, [1931] 1 Ch, 
672. Refd. He Windsor Steam Coal Co. (1901), 
Ltd., [1929] 1 Oh. 161. 

15. Add. Annotations ;--.l8 to (1) Consd. Broinily 
V. Collins, [1930] 2 All E. R. 1001, Generally^ 
Refd. (hmard v. Antifyre, Ltd., [1933 J 1 
K. B. 551. 

26. Add. Annotations : — As to {!) Consd. McAlister 
(or Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Cunard t>. Antifyre, Ltd., 
[1933] 1 K. B. 551 ; Farr v. Butters Bros. 
& Co., [1932] 2 K. B. 606. 


PART I. SECT. 1, SUB-SECT. 1. 

5 iy, .] — Negligence Is not 

the absence of care which will prevent 
an accident, bnt rather the absence of 
that care which a reasonably prudent 
person would exercise. — M aooregok 
V. Canadian National Rys, & 
Edmonton Citt, fl930] 3 W. W. R. 
392 ; 11931] 1 D. L. K. 87 ; 25 Alta. 
L. ll 104 ; varg., [19,30] 3 W. W. Ji. 
237.— CAN. 

sa. FailifTC. to take ordiimrjf mre ,} — 
Nogligoii<'() is a ffiiluro to tjikt* ordinary 
oaro, not a lailui<j to take exti'a^ 
ordinary rare. In the ein uinstainHiH of 
the present case it was open to the 
jury, on the evidenee before them, to 
suppose that the infant pitf. (jrmi- 
rnited a mere error of jniiginent, & to 
tlnd that, at the most, slie only failed 
to take extra(irdinai*y cyirt;. As it was 
open to the jury to tliink that, in 
relation to the acts or omission which 
contriliuted to the eanse of the collision, 
deft, was uegliKent in tluit lie failed to 
take ordinary care while pltf. was not 
negligent in that, at the most, It had 
been proved that she failed to take 
extraordinary care, the jury were 
bound to tiinl for jdtf., their verdict 
(iould not be disturbed. — W rtrht r. 
ANi»iflK80N (No. 2), [19361 N. Z. L. R. 
724: G. L. R. 524 ; 12 N. Z. L. J. 
2H2.-N. Z. 

PART I. SECT. 1, SUB-SECT. 2. 

id. Meaning of.] — “ Gross negU- 
gonoo ** within a statute providing that 
a gratnltons guest in a motor vehiclo 
shall not have a cause of action for 
damages against the owner or driver 
for injuries sustained in an accident 
unless the accident was caused by the 
“ gross negligence or wilful & wanton 
misconduct ** of the owner or driver : — 
Held; to moan suoh recklessness or 
deliberate €P3t as shows a disregard or 
indifference to the rights or safety of 
others as distinguished from a mere 
temporary lapse or invohmtary & 


niomontti^ neglect. The fi.))seijce of 
even a slight degree of care to avoid 
obvious dangers is. undoubtedly, gross 
negligence. — Nix v. Godfrey, [1930] 
] W. W. li, 680 ; 2 B. L. R. 626 ; 5 
F. L. J. (Can.) 308; affd-, [1936] 2 
W. W. R. 497 : 4 D. L. R. 305 ; 44 
Man. L. R. 201. -CAN. 


sf, ,1—“ Gross iiogligonre In 

t)he phrase “ gi'oss negligence or wilful 
& wanton misconduct ’* In sect. H of 
1936. c. 106, amending sect. 85 of 
Vehicles Act, 1935, connotes ciiminal 
negligence, which differs from civil 
ru^gligeuce beiwiuso, objectively, it 
implieg a waut. of care, which may 
endanger human life while, sub- 
lectlvejy, it implies a state of mind 
Indifferent to conHcquonc.ee, By re- 
serving to a passeuger a cause of ac.tloii 
against thii owner & oi>e rater of a private 
motor vehicle for injuries sustained 
1>y him by reason of gross negligence 
on the part of the driver, besides those 
arising from wilful & wauton mlHcon- 
duct, the Legislature meant to make 
sure that he would have th<i right- to 
recover for coudiict of a certain 
tortious quality in regard t o mattiTs of 
omission as well as in regard to those 
of o»>mmisHion, While, tlierofore, there 
is thus obviously a dwtinction Ijctween 
the id( 3 as involved in these tiTins so 
stated alternatively, yet the fa<4- of 
their association as if affording equal 
grounds for liability is R reasonable 
basis for the assumption tliat the legal 
gravity of the fault to be predicated 
of the one is on a parity with that 
included in the other. Sin<*e “gross 
negligence in said swt. does not 
imply so much an intentiou to do wrong 
but father the Rbseiice of an intention 
t^> do right, the trial judge’s ciiargo to 
the jury herein w^as erroneous m so 
far as it instructed them in effect ttiat 
the conduct constituting “ gross nt]gli- 
gence ” must be intentional ; but tide 
defect was cured by the fact that he 
also told them that the driver would 
he guilty of “ gi'oss nogligonoe if his 


conduct lind shown a rccklchs dis- 
T'egitrd ft)r, i.c. a complete mdifferimee 
to, t ill* HUifoty (Si rights of uthci*s ; & 
by tiu* HupplemcnUil iustruetion, in 
which in answi'r lu the jury’s quisstion 
as to what kind of indifference could 
constitute gross negUgence, he told 
them in the circumstaiuies it W'oiild 
mean that indifference whicli showed 
that the driver was earelcss of the 
coriscquonces isr. “ took a chance.” 
Shoktc r, Rush 6: British Avieuican 
Oil Go. , Ltd., 11937 j 2 W. W. R. 191.— 
CAN. 

sg. — .1 Lloyd u. Mh.ton 

Derksox (No. 2), 119371 3 W. W. R. 
504.— CAN. 


PART I. SECT. 2, SUB-SECT. 1. 

33 XXV, .] — An action of 

la mages was brought against a firm 
if ginger beer manufacturers on behalf 
ff two chlldi'on who had boon injm'od 
rhroiigh drinking a botlie of ginger 
)oer, majufttotured by defenders, 
vhlcii contained the decayed body of 
k mouse. The bottle was bought, 
rom a, retailer, but the mouse, un- 
known to the manufacturers, was m 
he bottle when it- left their factor?-. 
;t was possible for mice to mit(‘r empty 
lottles at a factory, hut the manu- 
acturers’ system of (‘leaiedug x: 
nspectiug the bottles before iillinK was 
-ho best Hj^stem known in tiie trade. 
Phere was no affirmative proof of 
laiTlessness by any of (he manu" 
'actuxors’ Hcrvants In carrying out me 
;yste;.i ; — Held : defenders fell to be 
Lssoilziod ; on the gi-ound that, as 
lefetiders noltlier know that the con- 
■ents of the bottle wci-e dangerous, 
lor were dealers in articles 7Hr sc 
langorouR, they owed no duty to the 
'onsumers, who had not oontraotod 
vith them, —M ullen r. Barb ivc Co., 
bTD., M'Gowan V. Bake & Co., Ltd,, 


33 XX vi. —.1 -Fltf., who w'as em- 
ployed by deft, in hifi store, observed 
d(‘ft. handling a loaded revolver 3c 



Oases 88-79. 
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88. AM* AnnotaHtma : — ^Retd. Ck>l68hill v. Man- 
chester Corpn,, [1928] 1 K, B. 776 ; Lee v. 
Luper, [1936] 3 AU E. R. 817. 

47, Add. Annotation : — Refd, Been v. Davies, 
[1936] 2 K. B. 282. 

62. Add. Annotation : — Refd. Vaile Bros. v. Hob- 
son, Ltd. (1933), 149 L. T. 283. 

68. AM. Annotations : — DIstd. Oliver v, Sadler 
& Co., [1929] A. 0. 684. Apid. Parr v. 
Butters Bros. & Co., [1932] 2 K. B. 606. 
Consd, McAlister (or Donoghue) v. Stevenson 
(1932), 101 L. J. P. 0. 119. Refd. Bottomley 
V. Bannister, [1932] 1 K. B. 458 ; Howard v. 
Furness Houlder Argentine Lines, Ltd. & 
Brown, Ltd., [1936] 2 All E. K. 781 ; Otto 
V. Bolton & Norris, [1936] 1 All E. H. 960. 

65. Add. Annotations : — DIstd. Cunard v. Anti 
fyre, Ltd.. [1933] 1 K. B. 661. Refd. Otto v. 
Bolton & Norris, [1936] 1 All E. R. 960. 

68. AM. Annotation : — Refd. Jones v. Great 
Western By. Co. (1930), 47 T. L. R. 39. 

59. AM. Annotations : — Consd. Coleshill v. Man- 
_ n., [1928] 1 K. B. 776 ; Gilmour 
V. Belfast Harbour Comrs. (1933), 150 L. T. 

63. 

69a. .1 — In Mar. 1926, defts. carried out 

demolition work on premises adjoining other 
pi*emises, called X., under a limited licence 
given by the owners of premises X. One of 
the conditions of the licence was that defts. 
should make good all damage done to pro- 
mises X. by reason of the demolition opera- 
tions. In the course of the operations defts. 


allowed debris to drop on an inaccessible 
part of the roof of premises X. & did not 
remove all the debra therefrom when the 
demolition work was completed. In Jiily 
pltf. became the occupier of premises X. 
under a lease. In Sept, a heavy storm of 
rain washed the debris which had been left 
by defts. on the roof of premises X. into the 
gutters on the roof, & a guUey was choked So 
Qie basement of premises X. was flooded, 
& goods which pltf. kept there were damaged. 
In an action by pltf. claiming damages for 
defts.* negligence : — Beld : there could be no 
negligence, as there was no duty on the part 
of defts. towards pltf. — Konskibb v. Good- 
man (B.), Ltd., [1928] 1 K. B. 421; 97 

L. J. K. B. 263 ; 138 L. T. 481 ; 44 T. L. R. 

91, C. A. 

59b, ,] — Habgbovb V. Burn (1929), 46 

T. L. R. 59. 

61. Add. Annotaiion : — Refd. Jarvis v. Moy, 

Davies, Smith, Vandervell & Co., [1936] 1 
K. B. 399. 

64. Add. Annotation : — Refd. Jarvis v. Moy, 

Davies, Smith, Vandervell & Co., [1936] 

1 K. B. 399. 

66. AM. Annotaiion : — Refd. Winkworth v. 
Raven, [1931] 1 K. B. 652. 

78. AM. Annotation : — Refd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 

2 K. B. 101. 

79. AM. Annotaiion : — Refd. Banco de Portugal 
V. Waterlow So Sons, Ltd. (1931), 100 L. J. 
K. B. 465. 


later overheard deft, in his oflice inform 
one of her fellow-employees that he 
was goinjj ont to shoot himself or some 
one. Deft, was drunk. Shortly after- 
wards doft.’p statement was repeated 
to pltf. by the employee to whom it 
was made & pltf. became nervous. 
Deft, loft his ofl K?o Sc pltf. heal'd a shot 
fired, but shortly afterwards deft, 
returned unhanned. Ijator still, deft, 
continuing his erratic behaviour, tore 
up banknotes in pltf. *8 presence, say- 
ing that he wmuld not bo there in the 
morning to mend them Sc that a death 
would be heard of. Pltf. alleging that 
deft. *8 conduct shocked her & caused 
her Ui become ill, sued deft, for dam- 
ages for negligence, breach of contract, 
assault, & for wilfully causing her 
harm. At the trial of the action a 
Yordlct %vas entered by direction of the 
trial judge for deft. Upon appeal : — 
Held : there was no evidence of any 
breach of any duty, contractual or 
other, towards pltf., no assault, & no 
intention to injure pltf. Sc. therefore, 
that the trial judge was right in direct- 
ing a verdict for deft, & tlic appeal 
should be dismissed. — Uunyan v. 
JOBDAN (1936), 36 S. R. N. S. W. 3.50 ; 
53 N. S. W. W. N. 130.— AUS. 


00 1. Application to recreation as well 
08 toork-^Acddeni at game of aoi/.l— 
Pltf. while playing golf lost her eye 
as the result of being struck by a golf 
ball played by deft, ,* — Held : deft, in 
playing the ball as he did, under the 
circumstances In question, was guilty 
of negligence, &, therefote, oonld not 
escape liability on the ground that pltf. 
had accepted the risks Incidental to the 

, — RATC5LIFFB e. WhITEHBAD, 

.19331 3 W. W. R. 447 ; 41 Man. L. R. 
570.— CAN. 


60 ii. .] — Pltf., while play- 

ing golf on a certain course, was 
struck on the eye by a ball played by 
deft. The eye was so injured that in a 
few days it hod to be removed. He 
now brought action claiming £500 by 


way of damages, the parties having 
agreed that this ot. should have juris- 
diction to hear the action. On the 
facts stated in the judgment : — Held : 
no lack of reasonable care on deft.’s 
part in having failed to notice pltf. 
prior to making her shot had been 
ostablished, nor had pltf. established 
that, even on the basis that deft, had 
or should have seen him before playing 
her shot, she w'as guilty of ncgligcn(;o 
in failing to warn him before she 
played. — Edwards tj. Mkiiafpky 
(1936), 31 M. C. R. 45.— N. Z. 


PART f. SECT. 2, SUB-SECT. 8.— A. 

68 iii. .1— While deft, was driv- 
ing a motor car along a well -used trail 
on the pounds of an agrioultural fair 
assoon. he noticed three men standing 
talking a few feet from the left edge of 
the trail. His speed was not more 
than four miles per hour, & when three 
or four 1 ‘ods from the men he soxmded 
his horn. One of the three, pltf., 
whose back was towards the oar, 
stepped backwards just as the front 
of the car was opposite him. He was 
struck & fell, & the car went over & 
fractured his ankle. Deft, stopped the 
car while pltf. was between the front 
& rear wheels : — Held : the appeal 
should be dismissed, deft.'s conduct 
being that of a reasonably prudent man 
under the ciroumstanoes. — ^M onnino- 
TON e. WhiI®, 11 936 j 2 W. W. R. 362 ; 
3 D. L, R. 745 ; 44 Man. L. U. 287.-— 
CAN. 

78 iv. .J — Pacific Staoes, Ltd. 

V. Jones, (19281 2 D. L. R. 897 ; 
(19281 S. C. R. 92.— CAN. 

PART 1. SECT. 2, SUB-SECT. 8.— C. 

77 u J—ARMAND V. Oarb & 
Cabb Sc Wacox, J19261 3 D. L. R, 
692 ; (19261 S, O. R 575.— CAN. 

PARTI.SE0T.2.SUB.6B0T.8.— D. (a). 

SO mdi. J — Zbidei. u. WiNNi- 

PBO Elec. Oo., (19281 8 D. L. E. 570 ; 


[1928] 2 W. W. R. 601 *, 34 Can. Ry 
Cas. 267 ; 37 Man. L. R. 412 ; revaa.* 
8ub nom. Winnipeg Elec. Co. v* 
Zkidel, (19291 3 D. L. R. 610 ; S. 0. R- 
638.— CAN. 

80 xxiii. .] — Even though a 

motor car Is travelling on the right- 
hand side of the road, the driver Is 
not justified in holding to his course 
regardless of the consequences, but 
Is bound to exercise reasonable care 
to avoid injuring others, Sc owes this 
duty to the driver of on approaching 
car even if the latter has not yet com- 
plied with the statutory provision 
requiring him to turn out to the right 
of the centre of the highway. — Audet 
t>. Wetsch, [1928] 3 W. W. R. 655.- 
CAN. 

80 xxiv. .] — Mann v. Shari^ 

(P. E. I.), [1929] 4 D. L. R. 949.— CAN. 

80 xJtv. .] — ^A motorist makliig 

a turn into the path of vehicles coming 
in the opposite direction is responsible 
for a collision with an oncoming motor 
cyclist. — Beazley v. Mills Bros., 
Ltd., Plunkett v. Mills Bros., Ltd., 
[1937] 1 D. L, E. 205 ; 61 B. 0. E. 
197.-OAN. 


82 vU. .]— Persons 

lawfully doing a work which Interferes 
with a pubUo right, e.g. contractors 
working on a highway, must use 
reas^on^le care not to injure persons 
lawfully exorcising that right, 
therefore, must take reasonable pre- 
cautions to warn such persons or 
dangers created by the doing of the 
work which the latter could not with 
reasonable care dlsoover. — MoCuLtocn 
V. Stab OonbtbuoTion Co^ (1928] i 
t>. t. R. 970 ; 1 W. W. R. 211 ! 

22 Bask. L. R. 231.— CAN. 

g2 vUi. ,3— HABVifi 

V , Canadian Pacjipic Rt. Co. Sc Hi^t 

BNGINEBBINO & OONSTBUemON uo., 

III®., (1929] 2 D. L. B- ***j,i^. 

W, 72 ; 85 Orlm. By, Cm. 271 . 
28 8. L. R. 267.— CAN. 



8S« Add, AnmtationB v. Gates 
(1036), 79 Sol; Jo. 252 ; Burnham v. Boyor 
& Brown, [1936] 2 AU B. K. 1165. 

88a* Liability to blind person.] — 

Stein v. Gates (1935), 79 Sol. Jo. 252. 

88b. — ,] — A crowd artiste in a film 

production was injured by. the intensity of^ 
the lighting in a balboom scene. The 
lighting was ’not abnormal for a scene of this 
kind, but its efject was increased by the 
high polish of the floor. The film co. pleaded 
thO/t they themselves were not responsible 
for the lighting & pltf, joined the second 
deft, who, pltf. alleged, was in charge of the 
lighting. Befts. then added a defence of 
common employment eld : ( 1 ) lighting of 
the intensity used was not frequently used 
in the production of films & there was a duty 
upon the fllui co. to warn the artistes or to 
take precautions against injury to them ; 
(2) it was the system of lighting that was at 
fault & there was no question of common 
employment ; (3) the second deft, took no 

resiionsibility for the effect of the lighting 
upon the performers. lie was there to pro- 
vide the lighting the co. required, & the like- 
lihood of damage to the performers was 
known to the film co., & was a risk which 
they took upon themselves. ITis employ- 
ment afforded them no protection against 
their negligence in using , such brilliant 
lights without proper precautions. — IIussell 
V , CitrrERioN Film I'roducttons, Ltd., 
[1936J 3 All E. R, 027 ; 53 T. L. R. 117 ; 80 
»oL Jo. 1036. 

85. Add, Annotations : — Refd. Silverman v. Im- 
perial London Hotels (1027), 137 L. T. 57 ; 
Dee Oonservanoy Board v, McConnell, [1928] 
2 K. B. 169 ; Hall v, Brooklands Auto- 
Racing Club (1932), 48 T. L. R. 646. 

89a. Permanent waving.] — IW., who was in 

the liabit of bh caching ^ dyeing her hair 
lierself, was, upon her own instructions, given 
a p(^nnanent wave by a servant of defts. 
Bleached hair becomes brittle A devitalised. 
No warning was given to pltf. of. the risk 


VoT XXXVI.--NegligeBce. Caias 88—184. 

attached to a peraianent wave of bleached 
hair, <te, without testing one or two curls 
first, defts.' servant put 20 curls into thp 
iieatens at- the same tinje. Five heaters 
were removed A put on to other curls <fc 
the 15 curls vvluch had already been heated 
wei'c heated again. Upon removal of tlie 
heaters jiltf.’s hair fell off for the most part, 
leaving short strands. In the instructions 
issued by the manufaciturers with regard to 
the process of permanent waving were tlie 
words ‘'do not .attomx)t to peraianent wave 
over-bleached hair without testing for heat 
a few curls in the most difiictilt part ” : — Held : 
the work was done in a negligent iV- unskijful 
manner & defts. were liable^ to pltf. in 
damages.— Dobbin v . Waldorf Toilet 
Saloons, Ltd., [19.371 J AU E. R. 331. 

90a. Negligent repair of car — ^Negligent driving — 
Effect on liability of repairer.] — Vaile Bros. 
V. HdfesoN, Ltd. (1933), 149 L. T. 288. 

92. Add, Annotation .‘-^Consd. Purkis v, Waltham- 
stow Borough Council (1934), 151 L. T. 30. 

95. Add, Annotation : — Consd. Cunard v, Anti- 
fyre, Ltd., [1933] 1 K, B. 651. 

112. Add, Annotation : — Refd. HalliweU v, Ven- 
ables (1930), 99 L. J. K. B. 353. 

118. Add, Annotations: — As to (1) Distd, Donovan 
V. Union Cartage Co. (1932), 148 L. T. 333. 
Ai>‘ to (2) Consd. Haynes v. Harwood, [1935] 1 

K. B. 146. Asia (*4) Consd. Liddle v. North 
Riding of Yorkshhe Coimty Council, [1934] 
2 K. B. 101. 

121. Add, Annotation : — Consd. Ha>mcs v, Har- 
wood, [J935] 1 JC. B. 140. 

124. Add, Annotation: — Refd. The Kate, [1935] 
P. 100. 

128. Add, Annotation : — Refd. Do Preville v, DUl 
(1927), 90 L. J. K. B. 1056. 

131a. .] — Hargrove v. Burn (1929), 46 

T. L. R. 59. 

134. Add. Annotathns : — As to fl) . Consd. Purkis 
V. Walthamstow Borough Council (1934), 151 

L. T. 30. Refd, Jones v. Great Western Ry. 
Co. (1930), 47 T. L. R. 39. 


82 .] — Where 4 person 

driving a motor oar on a narrow boimtry 
road sees men & teams engaged on 
construction work on the road ahead 
of him he should at*onoe slow down & 
look for a signal to proceed nnlesa upon 
a careful survey it la clear that the 
road Is open to traffle. — Puilljbs v. 
McKay. 11932] 1 W. W. R. 730 ; 2 
D, L. li 614 ; 40 Man. L. R. 235.-- 
CAN. 


PART I. SECT. 2, SUB-SECT. 8.— 
E. 4b>* 

89a i. Barber — Burri during per7namini 
trarirwJ— -Whilst having her hair 
permanently waved in resp/s halr- 
dresaing establishmout, applt.'e head 
was hirmt, with the I'csult that she 
iucuri*ed a small permanent bald 
patch. Api>lt. olaimod damages ; — 
iTetd : applt. had been burnt by steam 
generated in a cylinder passing throngh 
the ai»ertui’e of a clip to the scalp, 
not by a heated clip coming Into con- 
tact ^th the sc’alp ; in 'the case of a 
steam burn the duty was on resp. 
through his assistants, first to adjxust 
the api>aratn8 jjroporly, secondly to 
warn applt. to co-operato, & thirdly, 
upon a (^omplaint by applt,, to take 
Immediate stops to relieve her ; on 
the evidence, resp. had discharged 
those duties ; resp.’s assistant stopped 
what huming was going on as soon m 


a complaint was niado; applt. was 
burnt before ^rhe coini>Iained & w^she 
did not make the complaint in Huflldont 
time to enable the assistant to pnwent 
the mischief, & applt. was not entitled 
4o succeed. 

Sernble : if applU. has/ sufterad from 
a metal burn the tnfonuioe would 
probably be that it was caused by the 
negligence of resp. — .Toplifke v. 
Turner (1936), N. L. H. 358.--S. AF. 

89a ii. -- — - Tayuor Ivinnon, 
fl9.37 j 3 W. W. H. 94.— CAN. 


PART I. SECT. 2, SUB-SECT. 8.— F. 

93 i. Carriers.]— A i»otor vehicle 
owned hf two defts, was being driven 
hy one of them, L.. & pltf, was Injured 
In a colUsiou which followed i—Held : 
pltf., though not a passenger for hire, 
could maintain an action for damag^ 
for his Injuries, want of ordinary & 
reasonable care on the part of L. being 
shown. — PARLOyjj. Lozina & Raolo- 
vica (1930). 47 ^0. L. R. 376 ; 18 
0. W, N. 139.— CAN. 

PART I. SECT. 4. SUB-SECT. 2.— A. 

124 Jdli. .1 — Montreal Tram- 

ways Co. V, UDPBRB, [1934 1 D. L. Ii. 
“07.— €AN. 

Revad,, 119191 1 W. W. R. 


J®* 

00, 

182 lx. 


— Following a colUSlon 


at night between deft.'s motor car 
& pltfs.* motor truck, the truck which 
was disabled, stood at an angle across 
the road, & the female pltf. went back 
along the road to try to “ flag " or 
warn, by means of lighted matches, 
oncoming cars. While doing so she 
was struck by such a car. She had 
already sustained injury in the first 
accident. About ten rainutoR elapsed 
between it & the second accident. 
Deft, having been found liable for the 
first accident, the question arose 
whether he was liable also for the 
additional Injuries suffered by the 
female pltf. in the second accident : — 
Held : deft., oould not bo held so liable. 
The olrcumstancxjR did not bring the 
female pltf.’s case within those in which 
a “ rescuer " or intervener,*' attempt- 
ing on a sudden impulse & without 
time for deliberation to save another 
from immediate danger, has been held 
enti*-led to i*ecover from the person 
whoso negligence created the danger. 
Moreover, doft.’s negligence was not 
the proximate cause of the female 
pltf.'s second inJury.--BiiiNE & Brink 
V. liuBinN, [19331-2 W. W, R. 25. — 
CAN. 

^32 X. .i^uosBiE V. Wilson 

& Langlois (1933), 47 .B. C. 384. — 

CAN. 

132 xi. .1 — ^HoLLlTM V. ROBERT: 

HON (1936), 50 R. 551.--CAN. 

67 
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Cases 185—1^8. English and Empiee Digest Supplement. 


186. Add, Anywiationa : — Reid. The Edison, [1932] 
P. 62 ; The Arpad, [1934J P. 189. 

189. Add, Annotation: — Reid. The Edison (1932), 
147 L. T. 141. 

142. Add, Annotations: — Consd* Bottomley v. Ban- 
nister (1931), 101 L. J. K. B. 46 ; McAlister 
(or Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Reid. Grant v. Australian Knit- 
ting Mills, Ltd., [1930] A. C. 85; North- 
western Utilities, Ltd. v. London Guarantee &> 
Accident Oo., [1930] A. C. 108 ; Howard v. 
Furness Houlder Argentine Lines, Ltd. A 
Brown, Ltd., [1930] 2 All E. 11, 781. 

143. Add. Annotations : — As to (2) Reid. Pontai*- 

dawe Rural District Council v, Moore- 
Gwyn, [1920] 1 Ch. 656 ; Bartlett v, Totten- 
ham, [1932] 1 Oh. 114. Generally^ Reid. 
Noi^thwestern Utilities, Ltd. v, London 
Guarantee Accident Co., Ltd., [1930] 

A. C, 108 ; Western Engraving Co. v. Film 
Laboratories, Ltd., [1930] 1 All E. R. 100 ; 
Marchant Manufacturing Co. v. Leonard D. 
Ford ^ Teller, Ltd. (1930), 164 L. T. 430; 
Collingwood v. Home & (Jolf)nial Stores, Ltd., 
11930] 3 AU E. K. 200. 

151. Add. Annotations : — Refd. CompaniaMexicana 
I)e Petroleo El Aguila v. Essex Transport 
Trading Co. (1929), 141 L. T. 106: The 
Edison, [1932] P. 52 ; Liesbosch S.S. Owners 
V. Edison S.S. Owners, [1933] A, 0. 449; 
Haynes v, Harwood & Son, [1934] 2 K. B, 240 ; 
Domino v, GrinisdaU, (1937J 2 All K. R. 119. 
156. Add. Annotation : — Reid. S.S. Singleton 
Abbey v, S.S, Paludina, [1927] A. C. 16. 

161. Add, Annotation Reid. H. r. H., [1928] P. 
206. 

162. Add. An>toiation : — Consd. Canadian Pacific 
By. r. Kelvin Shipping Co. (1927), 138 L. T. 
309. 

181. Add. Annotation: — Reid. Blay v, Pollard Si 
Morris, [1930] 1 K. B. 628. 


188. Add. Annotation : — Reid. Haynes v, Harwood, 
[1935] 1 K, B. 146. 

195. Add, Annotation : — Reid. Knott v, London 
County Council, [1934] 1 K. B. 126. 

196a. .]— Pltf. was the widow of a man 

employed by deft. co. as a derricker. De- 
ceased had left the barge on which ho was 
employed <fe volunteered to act temporarily 
as tipper on a second barge in order to relieve 
a fellow workman. The fellow workman was 
in fact jf director of the co., but at the time 
he was acting merely as a foi^eman over the 
job, & was not there as representing the 
board of directors. While engaged as a 
tipper in these circumstances he stumbled 
&> fell into the hold, sustaining minor injuries. 
He was removed to hospital <fc given an 
anaesthetic under which he collapsed Ac 
died. Tlie post mortem examination showed 
that he had a diseased heart, but neitlKjr the 
history of the man’s activities nor the use of 
a stethoscope did or would liave disclosed the 
man’s condition. At the trial it was held 
that the death was due to the negligence of 
defts., who w’ere ordered to i)ay to pltf. 
£785, of which sum £300 was not to bti 
recoverable in any event. On appeal • 
Held : on the facts there was no negligence 
on the part of defts. ; the fact that the 
fellow worker was a member of the board of 
directors did not in a case where ho w^as in 
fact acting as a foreman bar the defence of 
common employment ; on the work upon 
which deceastid engaged at the time he 
w’as merely a volunteer & the defence of 
volenti non fit injuria, applied ; the ad- 
niinisti'ation of the anaesthetic w^as not a 
wrongful act intervening betwx*en the accident 
A the death, & could not be relied on as a case 
of novus actus interveniens. — Bdoor v, Liver- 
pool Derricktng So Carrying Co., Ltd., 
[1936] 3 All E. R. 399, C. A. 


Part II. — Negligence in 

208. Add. Annotations : — Consd. Forbes, Abbott 
So Lennard v. G. W. Ry. (1927), 138 L. T. 
286. Apld. Compania Mexicana De Petroleo 
El Aguila V. Essex Transport & Trading Co. 
(1929), 141 L. T. 106. Consd. Hillen v, 

I. C. I. (Alkali), Ltd., [1934] 1 K. B. 465; 
Howard v, Furness Houlder Argentine Lines, 
Ltd. & Brown, Ltd., [1936] 2 All E. R. 781. 
Refd. Silverman v. Imperial London Hotels 
(1927), 137 L. T. 57 ; ColeshiU v. Manchester 
Corpn., [1928] 1 K. B. 776; The Hayle, 
[1929] P. 275 ; Hall v, Brooklands Auto- 


regard to Property. 

Racing Club (1932), 48 T. L. R. 546 ; Knott 
V, London Coimty Council, [1934] 1 K. B. 
126 ; Marshall v, Lindsey County Council, 
[1935] 1 K. B. 510 ; Weigall t;. Westminster 
Hospital, [1930] 1 All E. R. 232; EUis v. 
Fulham Corpn., [1937] 2 All E. K. 454; 
Woodman v. Richardson Concrete, Ltd., 
[1937] 3 AU E. R, 866. 

209. Add. Annotation: — Reid. ColeshiU v. Man- 
chester Corpn,, [1928] 1 K, B. 776. 

213. Add. Annotation : — Reid. ColeshiU r. Man- 
chester Corpn., [1928] 1 K. B. 776. 


138 atix. .] -'-pKt7NNELL Co. V. 

WauRKn, tl937] S. O. K. 353; 1 

J). L. R. 705.--iJAN. 

160 1. Jnjttnf not capaJtU of being 
foreseen or anticipated — lAabUuy only 
where negligence established.] — Haht>- 
ixa V. Edwards So Tatisior, Edwari^s 
V. Tatisich, Gall v, Edwards &: 
Tatisioh. [19293 4 D. L. R. 598 ; 04 
O. L. R. 98.— CAN. 

PART I. SECT. 4. SUB-SECT. S.-B. 

171 Iv. .) — Stkphkn r. McNkiu., 

U9l9j 1 Dr L. R. 1003; S. C. R. 637; 


ajfg-* [19281 4 D. L. R. 172; {19283 
3 W. W. R. 182.— CAN. 

PART I. SECT. 4, SUB-SECT. 3. -C. 

188 ii. .] of a tWrd 

party i« no exvuso lor a driver oolliding 
a(> an intors«ction with a parked car. — - 
Pelle u, Ubrsea, [1936] 4 D. L. R. 
51 7 ; 60 R. a. R. 546. -UAN. 

PART II. SECT. 1, SUB-SBCT. 1. 

206 Iv. Pitt. WM hired with 

bis teams by L., who had a oontraot 

4 * 


I'lth deft. oo. to gret out lo^ for use In 
o."s lumber business. Pltf. took a 
oam over a private way leading ^ the 
o.’s limits, & in crossing a culvert one 
f the horses met with an accident by 
tepplng upon a board which broke 
tuuer Its weight. Pltf. charged 
once in respect of the rotten, condition 
f the board. There was no evi^nce 
hat deft. oo. placed the board there, 
r knew or should hare known 
iresence there : — Held : pltf. had failed 
o prove any negligence of 
JuEimN V. Fassbtt LmiBER Cq.,n 9^ i 
A). L. R. 91C ; O. U. 689,— CAN. 



216. Add. Annotation : — ^R«M. Howard v. Furness 
Houlder Argentine Lines, Lid. & Brown, 
Ltd., [1936] 2 AU E. K. 781. 

217. Add. Annotationa Held. Silverman v. Im- 
perial London Hotels (1927), 137 L. T. 57; 
Coleshill r. Manchester Oorpn., [1028] 1 K. B. 
770 ; Liddle v. North Riding of Yorkshire 
County Council, [1034] 2 K. B. 101 ; Purkis 
V. Walthamstow Borough Council (1934), 151 
L. T. 30 ; Weigall v, Westminster Hospital, 
[1936] 1 All E. R. 232 ; Bromiley v, Collins, 
[193GJ2 AllE. R. 1061. 

219. Add. Annotations : — Refd. ColeshiU v. Man- 
chester Corpn,, [1928] 1 K. B. 776 ; Howard 
V. Furness Houlder Ai*gentine Lines, Ltd. & 
Brown, Ltd., [1936] 2 AllE. R. 781, 

223. Add. Annotatwns : — As to (1) Consd. Coles- 
hill V. Manchester Corpn., [1928] 1 K. B. 776 ; 


VoL XXXVI. — Nec^igence. Cases 218-^842, 

Addie (R.) & Sons (Collieries) v. Humbreok, 
[1929] A. C, 358. Apld, Donovan v. Uni6n 
Cartage Co. (1932), 148 L. T. 333. Retd. 
Sycamore v. Ley (1932), 147 L. T. 342; 
liiddle V. Noi*th Riding of Yorkshire County 
Council, [1934] 2 K. B. 101 ; Purkis v. 
Walthamstow Borough Council (1934), 151 
L. T. 30 ; (JoaU's v. Rawtenstall Borough 
Council, (1937] 3 All E. R. 602; Ellis v. 
Fulham Corpn., [1937] 3 All E. R. 454. As 
to (2) Consd. Compania Mexicana Be Petroleo 
El Aguila V. Essex Transport & Trading Co. 
(1929), 141 L. T. 106. Gerwrally, Refd. De 
Freville r. Dill (1927), 96 L. .T, K. B. 1056. 

239. Add. Annolation Davis r. Lisle, 

[1936] 2 All E. R. 213. 

242. Add, Annotation : — Consd. Hall v. Brooklands 
Auto-Racing Club (1932), 48 T. L. R. 546. 


PART II. SECT. 1, SUB-SECT. 2. 

—A. (a), 

sp. Independent contractor.] — C., 
while engaged in cleaning out a septic 
tank connected with deft. *8 hoepltal, 
was killed by poisonous gas that had 
aooumulatod in the tank. The widow 
brought an action under Fatal Acci- 
dents Act. The judge Instructofl the 
jury tliat its first duty was to determine 
whether the rolationship of C. to deft, 
was that of a servant or that of an 


independent contractor. He then told 
the jury that lu answering the question, 
“ Was deft, negligent,*' it should apply 
a higher standard of care If it had 
found that C. was a servant than it 
should apply if It found that C, was a 
contractor : In the former cose deft, 
was negligent if tt had let C. do the 
work knowing that it was dangerous 
or if it should have made inquiries to 
ascertain If the work was dangerous, 
but that, if he was a contractor, then 
deft, was required merely not to lead 
him Into a trap. The jury found 
that the relationship was that of 
principal & independent contractor & 
there was no negligence on the part of 
deft . ; — Held : the charge to the jury 
was objectionable because deft.'s duty 
to C. was the same whether he was an 
independent contractor or a seiwant 
& therefore the jury should not have 
been asked to find in which capacity 
he was employed, & also because it 
told the jury that the duty of deft, 
towards an Indopondent oonti'actor 
was merely not to lead him Into a trap. 
The proper questions for the jury were, 
first, whether deft, knew of the danger, 
& second. If It did not know, could it 
by the exorcise of reasonable oaro 
Jk, diligence have become aware of the 
existence of the danger. — Oote v. 
Lampman Union HospH'al Board, 
[10331 2 W. W. R. 81.— CAN. 


PART II. SECT. 1. SUB-SECT. 2.— 
A. (b). 

228 i. Onstamer in sbop.} — Pltf., a 
customer in deft.’s store, wpped when 
approaching the steps loading to the 
ground floor, fell down a f^w steps & 
was injured. There was no ouestiou 
of structural defect or lack of lighting 
or bandne^ or guards. No one saw 
exactly how she oame to fall, & she 
did not k^w ; but alleged that it was 
doe to a pool of water caused by drip- 
plugs from an umbrella : — Held : pltf. 
had not proved any negligence on tho 
part of deft. Even If there was a pool 
of water as alle^d, 6c It was fenmd that 
there wae not, it was not a danger such 
as deft, ought to have known of ; 6c it 
would be unreasonable to expect the 
deft, to employ people throughout 
the shop to mop up any daippness or 
moistuie or drippings from umbrellas. 
““ David Spknokr. Ltd., 

. W, R. 844 ; 50 B. 0. H. 



242 i. Spectator at pvJblic exhibition.] 
— At a motor cycle race meeting con- 
ducted by a CO., a spectator was injured 
through a motor cycle getting out of 
control, & after colliding with another 
motor cycle, jumi>mg over the fence. 
The racing took place at high speeds 
on a flat track surrounded by a wire 
mesh safety fence, a foot outside 
which was a picket fence of the same 
height. In addition, in places, there 
was another fence erected on top of 
tho picket fence. Outside tho picket 
fence there were seats, & the heads of 
persons sitting thereon would be below 
the level of the picket & safety fences. 
The spectator, who had not been to 
motor cycle races before, attended In 
conseqnonco of an adA^ert inement, pa1<l 
for admission. took a seat at a place 
where there was no fciK'e above the 
picket fence. He saw a notice ; 

“ Danger. Do not loan on fence.*' 
lie assumed that, the fence gave him 
Bulllcleut protection. Unknown to the 
spectator, a motor cycle had on a 
pi'evious ocon<Hion Birnilarly gtmo over 
the fence : — Held : deft, was liable. - 
CiiATwooD V. National Speedways, 
Ltd., [19291 S. U. (Q.) 29.— AUS. 

242 li. — — .] — In an action for 
damages for injuries sustained by 
pltfs. by tho STulden stopping of an 
amusement device known os a “ whoo- 
pee wheel ’* upon which they were 
seated as paying passengers ~ Held : 
the negligence of deft, in not providing 
an emergency brake was tho cause of 
tho breaking of the shaft & tho conse- 
quent injuries. — Balne v. Sunnysidk 
AS fUSEMKNTCO., LTD.. [193114 I>.‘L. U. 
487 : O. II. 549,— CAN. 

242 iii. .] — The infant pltf. while 

watching a hockey game at deft.’s 
rink wafl hit by a puck & seriously 
injured. He had paid for his ticket 
& had selected a seat in a front box 
on a level with the ice. Ho had played 
hockey for a number of years. Tlie 
negligence of which ho complained 
particularly w-as the absence of wire 
or other netting for tho protection of 
spcKstatoi's. Tho evidence was that 
such protection was not provided at 
other rinks in Winnipeg or other cities : 
— Held : the action failed ; deft, was 
not an insurer against dangers incident 
to the game which any reaaonable 
spectator could see, & pltfs. must bo 
hold to have had a thorough knowledge 
of the risks assumed by the spectators 
of hockey & of the protection cus- 
tomarily afforded them. — Ellioti' v. 
V Amphitheatre, Ltd., 11934] 3 
W. W. n. 225.— CAN. 


242 iv. ,] — It is negligence to 

oylde torn matting upon which 
rsons attending a concert on the 
omlses may trip. — Sanoster v. 
URBAN Oorpn., [1934] N. L, K. 347. — 


242 v. .3— Dbni' V. Oentiial 


Canada Ex. Ahsocn. (1935), 5 F. L. J. 
(Can.) 85.— CAN. 

242 vi. .]— The W. Rotdng 

Club was Lho owuier of a racecourse 
at T., where the saddllng-paddock was 
an area of about an aero & a half, & 
the conditions surrounding it w’ero of 
tho usual kind on racecourses. Pltf. 
was walking on a footpath bordering 
the saddllng-paddock when he was 
kicked by one of two horses owmed by 
the other dofte. , but as he was unable to 
identify tho horse that kicked him he 
w’as non-suited in respect of those delfts, 
l^ltf. had full opportunity of avoiding 
the negligence complained of as against 
the club, as ho observed that one of the 
horses was fractious & pulling aw^ay 
from tho stable-boy in charge, & yet 
continued to w^alk In close proximity 
t o it whilst there was ample room to 
keep dear, as there was tho full width 
of the footpath (8 ft. to 9 ft,), & there 
was grass on the farther side. There 
Avos no ovldeno/ii that a saddling-pad- 
dock is ever fenced on racecourses ; or 
that tho particular horse Avas more 
fractious than ordinary racohoi’ses ; 
that it Avas a kicker ; or that it re- 
quired more strength to restrain it than 
in the ease of any other horses ; or 
t hat t he boy in charge was less capable 
of controlling it than a fulI-gi*owu] man. 
No such accident had happened before, 
or at least during the previous thirteen 
yeai*8. In an action by the injured 
spectator, Avho was a paying visitor 
to the course, the question for the ct. 
was wdujther or not ho waiS entitled (o 
recover damages, in respect of tho 
injuries sustained by him, from the 
Racing Club itself : — Held : it was tho 
duty of the club to sec that its prcmlbcs 
were as free from danjrer as 
rt^asonablo care & skill could make 
them : but it was not mi Insiii'cr 
against, accidents which no reasonable 
diligence could foi-esee, or against perils 
which the ordinary spectat or might be 
expected to appreciate 6r- take pre- 
cautions against, or against p(*riis 
incidental to tho ordinary conduct of 
a raau'-ourso w^hieh a njasoiiable 
spectator can Xorest^e of wliich he 
takes tho risk. As the conditions 
surrounding the position & conduct 
of t.ho saddling-paddoek were similar 
to those in racecourses generally & for 
at least thirteen years there had been 
no accident on tho course in the nature 
of the present one, whi(!h wae an im- 
likely & improbable accident against 
which it would be unreasonable to 
expect the club to provide & which 
would not have occurred if pltf. had 
taken ordinary reasonable care, theu 
was no breach of duty on the part of tho 
club, or failure to comply with any 
terms or implieationH arising from the 
contract. 'Moloughnet v. Wel- 
lington Kaoinu Cldb, [1935j N. Z. 
L. R. 800 ; D N. Z. L. J. 255.— N.Z. 
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Casci 248a — 246a. English and Empibs Digest Supflb^nt. 


248a« .} — Besps* were the proprietors of a 

space of land Ipiowo as '' Dreazmand/* which 
was a place for the entertainmetit of the 
public. On part of this land the Atlantic 
Slyer was erected by S., under the terms of 
an agreement withre^s., by which a part of 
the land at Dreamland ” wastaJcen over by 
8. for the. purpose of erecting & running the 
“Atlantic Flyer. “ under the agree- 

ment were to be paid 33 J per cent, of S.’s 
gross receipts, but all moneva were in the 
first instance to be paid to the reaps., who 
had the right to appoint the cashiers. Under 
rules & regulations attached to the agree- 
ment, a right was reserved to resps. to refuse 
admission to any person & to charge for 
admission to the ground. S. was bound to 

S rovide at his own expense a ticket-taker. 

^esps. advertised inviting persons to 
“ Dreamland.” W. was killed whUe on one 
of the boats of the “ Flyer ” in consequence 
of a bolt giving way & the occupants being 
flung out. Applt., as his mother & partial 
dependant, claimed damages under Fatal 
Accidents Act, 1846 (c. 93), against resps. : — 
Held : on the terms & rules of the agreement, 
there was no contractual relation between 
resps. & deceased, & as the advertisements 
of resps. did no more than invite people to 
the area of land owned by them, there was 
no invitation to deceased to enter upon 
property on which there was a hidden danger 
under the control of the inviter. — H ukphiieys 
V. Dreamland (Margate), I/td. (1930), 100 
L. J. K. B. 137 ; 144 L. T. 629 ; 74 Sol. Jo. 
862, H. L, 

248b. .] — Action for injuries received while 

watching a polo match, through a polo pony 
leaving the ground & passing through a 
hedge ; — Held : there was no negli^nce. — 
PiDiNGTONv. Hastings (1932), The “Times ” 
Mar. 12. 

Annotation : — Consd. Hall v. Brooklandft Auto-Haclngr Club 
(1932), 48 T. L. 11. 54G. 

243c. .] — Pltf. had paid for admission to 

witness motor car races on a course occupied 
&> managed by defts. As the result of a 
collision between two motor cars near the 
railing behind which pltf. was standing one 
of the cars leapt into the air & went right 
through the failing, with the result that pltf. 
& several other spectators sustained serious 
personal injuries. It was not disputed that 


tins aocidefit was the first time when any 
spectator had been injured bjr a oar leaving 
the track. In an action claiming damages for 
personal injuries the jury found {mier aUa) 
that defts. had omitted to take reasonable 
precautions for the safetv of spectators, & 
awarded damages to pltf. On appeal : — 
Held: there was no evidence that defts. 
had failed to take proper care to make their 
premises reasonably safe for spectators. 
Defts. were not under any obligation to insure 
safety under all circumstances, but only to 
provide against damage to spectators which 
any reasonable person in their position would 
have anticipated as likely to happen. The 
spectator himself took the risk of remoter 
damage when he elected to attend the races. — 
Hall r. Brooklands Aoto-Racino Club, 
[1933] 1 K. B. 205 ; 101 L. J. K. B. 670 ; 
147 L. T. 404 ; 48 T. L. R. 646, C. A. 

Annotatiom : — Retd. Weigall v. Westminster Hospital, {19361 
1 All E. K. 232 ; Eryeri?. Salford Corpn., fl«37J 1 All K. II. 
617 ; Woodman v, Biohardson & Concrete, Ltd., {1937 J 
3 All E. R. 86H. 

246. Add. Annotation. : — Refd. Howard v. Furness 
Houlder Argentine Lines, Ltd. Brown, 
Ltd., [1936] 2 All E. K. 781. 

246a. Relation visiting paying patient in hospital.] 

the mother of a patient occupying, 
for payment, a private ward in a hc^spital 
desired to consult one of its honorary sur- 
geons, with whom she had made a personal 
contract for the treatment of her son. He 
invited her into a small room often used, to 
the knowledge of the hospital authorities, for 
such consultations between the honorary 
medical staff &> relatives of patients. The 
floor was higlily polished for antiseptic 
reasons. She trod on a mat, which slid 
along the floor beneath her foot, so that she 
fell & suffered personal injury :: — Held : in 
these circumstances pltf. was an invitee of 
deft, hospital, because she was in the room in 
pursuance of an interest common to her, tlie 
surgeon, Sc the liospital, &, therefoi^e, the 
hospital authorities owed her the duty of 
takmg reasonable steps to make the room 
safe, which duty they had not discharged. 
The mat was an unusual danger, of whicli 
they ought to have known, Sc pltf. was entitled 
to recover. — Weigall v. Westminster Hos- 
pital, [1036] 1 All B. R, 232 ; 62 T. L. R. 
301 ; 80 Sol. Jo. 146, C. A. 


242 vii. — — — Two ladies, pro- 
ceed liw? along the ijassage-way towards 
the auditorium of deft. ’a picture 
theatre, fell Sc Injured themselves in 
tripping over the end of a strip of 
Unoleum forming pax*t of the floor 
covering. The accident happened 
where two strips met. The ends were 
not secured but one partly overlapped 
the other so that the upper end faced 
the street. On a claim for damages : — 
Held : the omission of deft, to make 
the junction of the two ends as little 
dangerous as could reasonably be, 
was a breach of its duty to pltf., 
& as they were not negligent they 
woi'c mitftled to recover damages 
for the Injuries received. — Donna v. 
K-Emball theatres. Ltd. (1936), 31 
M. O. H. 65.— N. Z. 

sa. Child in corpcraMon ptavfffound.] 
— Deft, olty oorpcu establlshea Sc con- 
ducted “ supervised playgrounds " 
throughout the dfcy & employed 
Bupervlsote to take cliarge of them :< — 
Held : the oorpn, assumed, or held 
itself as having airaumed the obliga- 


tion of taking reasonable care of such 
children as should resort to the play- 
grounds, Sc was bound to make some 
reasonable effort to protect them from 
dangers known or reasonably to 
be apprehended. — ^M oStraviojc v. 
Ottawa, tl929J 4 D. h. R. 492 : 64 
O. L. R. 275 ; affg.j [19291 3 D, L. R, 
317 ; 63 O. L. R. 626.— CAN. 


sb. Person sharino offleu with 
friends] — Pltf. had for a number at 
years shared with a Mend an oflaoe 
in doft.'s building which the Mend 
leased from deft. Pltf. paid the Mend 
half of the rent. & they gave one 
another mutual assistance in their 
business. When pltf. was entering a 
passenger elevator in the building ft 
began to slide downwards, with the 
result that pltf, fell forward Sc was 
injured. A jury returned a veMIct 
for damages on which judgrment was 
given for pltf.. & deft, appealed: — 
field: pltf. was an invitee, there- 
fore. delt. was under the duty towards 
him of taking reasonable care that the 


promises were safe. — G obdon e. Cana- 
dian Bank op Commerce, [19311 3 
W. W. R. 185, 37.3 ; 4 D. L, R. 635; 
44 B. C. R. 213.— CAN. 

sf* Conirdctor using ladder.] — Pltf. 
was employed to paint the smoke stack 
of defts.* ^nnory. He was thrown to 
the ground from a defective ladder 
Held: defts. owed pltf. a duty to pltf. 
to use reasonable oare to see that their 
property Sc appllanoeB were fit for the 
purpose for wnloh they were usecL Sc 
defts. were therefore liable to pltf. — 
MoCrath V , Leokie (J.) 6c Co. (1932), 
46 B, 0. R, d34*~-CAN. 


sk. Swimmer — BvJhmerged wall in 
municipal swimming pool .] — A sub- 
merged partition wall In a municipal 
swimming pool, dividing deep from 
shallow water, is net a dangerous con- 
struction HO as to render the muni- 
cipality liable for injuries to a swimmer 
who knew of the walL Sc dived into the 
pool Sc struck lt,--^KSTER V. Hamil- 
ton. [1937] 2 D. L. R. 330 ; 6 F. L, J. 
(Can.) 262.--OAN. 



Bather at bathing pool.]—Pltf. was the 
father & administrator of a schoolboy, aged 
16 years, who was killed by breaking his neck 
when diving from a divi^ board maintained 
by a borough council in a swimming pool 
under the control of the council. The 
accident was duo to the insufficient depth of 
the water, of which no warning was given 
either by attendants or by the exhibition of 
a notice : — Held : the placing of the diving 
board at a point where there was an in- 
sufficient depth of water, accompanied by the 
failure to give any warning, amounted to a 
trap. — Bimmons v, Huntingdon Corpn., 
[1936] 1 All E. R. 596. 

254. Add, AnnoUUiona ; — As to (2) Consd. Hillen v. 
I. 0. I. (Alkali), Ltd., [1934] 1 K. B. 465; 
Hefd. Schlarb v, Loxidon & North Eastern 
Ry. Co., [1936] 1 All E. R. 71. 

256. Add, Annotations : — As to {1) Consd. Addie R. 
& Sons (Collieries) v, Dumbreck, [1929] A. C. 
368. Retd. Oldham v, Sheffield Corpn. (1927), 
138 L. T. 681. Generally^ Refd. Coleshill v. 
Manchester Corpn., [1928]sl K. B. 776. 

260. Add, Annotation : — Consd. Hall v, Brooklands 
Auto-Racing Club (1932), 48 T. L. R. 646. 

261. Add, Annotations : — Consd. Hall v. Brook- 
lands Auto-Racing Club (1932), 48 T. L, R. 
646. Reid. Silverman v. Imperial London 
Hotels (1927), 137 L. T. 67 ; Dee Conservancy 
Board v, McConnell, [1928] 2 K. B. 169. 

267a. Proprietor of Turkish baths— Dangerous 
insects.] — Circumstances {see Contract, No. 
5168a, ante)f in which : — Held : apart from 
contract, defts. were under an obligation to 
a person using theh premises to abstain from 


Vol. XXXVI.— Negligence. Cases 346b^-27Wu 

negligence, & if they, knowing of the danger, 
did not take sufficient precautions such 
person were injured, he could recover. — 
Silverman v. Imperial London Hotels, 
Ltd. (1927), 137 L. T. 57 ; 43 T. L. R. 260. 

276. Add, Annotations : — Consd. McAlister (or 
Donoghue) v, Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Howard v. Furness Houlder 
Argentine Lines, Ltd. & Brown, I^td., [1936] 
2 All E. R. 781. 

276. Add, Annotatiom : — Consd. The Kate, [1935] 
P. 100. Refd. CammeU, Laird & Co. r. 
Manganese Bronze Brass Co., [1933] 2 
K. B. 141. 

277. Add, Annotation : — Consd. The Kate, [i935] 
P. 100. 

277a. .1 — R. had c<Jtitracted to erect a 

building, (fe to do so he had to erect a scaffold- 
ing tlio use of his own workmen & of the 
sub-contra<dors’ workmen. Idtf., a work- 
man erriployed by tlu' sub-curntraetors, was 
working on the scaffolding when he saw' a 
ladder, by wdiicl) he Ijad asc(‘nd(Hl, being 
removed by two men em})loyed by K. Tiu^se 
two men informed ]>ltf. that thei-e was another 
ladder at the f)th(‘i‘ end of th(‘ scaffolding. 
Pltf. found this other ladder A was descending 
by it, wdi(‘n, as two j*ungs were missing, he 
slipped A sustained injuru^s. The evidinice 
showed that the defective ladder liad been 
put on a dump with discardcxl plant, a place 
from which no employee of K. had any right 
to reinoA^' it k again i)ut it in use. There 
was no evidence as to how, or ])y wdiom, the 
defective ladder had been plact?d against the 
sc.affolding. in an action fo7* negligence 
against R. i—Held : pltf. could not succeed 


PART U. SECT. 1, SUB-SECT. 2.— 
B, (a), 

247 xl. .1 — Guilfoil tJ, 

McAvrry (T.) & Sons, Ltd. (N. B,), 
[1927J 3 D,*L. R. 672,-~CAN. 

252 i. — — Danoer wn- 

icnoum to invit€4i.] — Gordon & Gordon 
r. Blakely, [19M1 2 W. W. K. 902.— 
CAN. 

PART 11. SECT. 1, SUB-SECT, 2.— 
B. (b). 

269 V. .1 — On a day 

of falling: snow the female pltf., after 
making: some purchases in deft.*s shop, 
was picking: up her paitjels ss she was 
leaving:, or about to pick them up, 
when she slipped k was Injxired. It 
was found on oonflioting: evidence that 
the floor was covered by a mixture of 
water, mud & oil (sawdxist & oil were 
used every two weeks to keep 4ust 
down, the last time having been two 
weeks before the accident), & that it 
was^owing: to this condition of the floor 
that pltf. fell : the fact that none of 
the 300 other oustomore who hod been 
In the shop that day hod fallen was 
held not to be an answer to what the 
evidence demonstrated to have been 
the cause of the mishap : — Held : 
deft, was liable. — Reith v, Safeway 
Stokes. Ltd., ri936J 1 W. W. R. 36 ; 
r&vsd, [1930] 1 W. W. B. 481.— CAN. 

261 0. .] — Pltf. went to deft."8 

butJcher shop to buy meat ; he asked 
the employee who served him about 
peas, & the employee motioned with 
nls head to a shelf where there wqre 
, iltf. walked across the shop to 
the sholf. but stepped into a hole in the 
floor near the shelf. feU Into the ocHor 
& was lijlured. The employee fenew 
the trap floor which guarded the hole 
was up, tc did not warn pltf. The 
^ to which 

onstomers ocoaslonaHy went: — Beid: 


pltf.. an invitee, was not In a part of 
the shop to which ho was not invited, 
& It comd not be said that he was not 
exercising ordinary care ImcAiuse, going 
across a shop to look at goods upon a 
particular shelf, he did not cast his 
eyes on the floor to see that no trap 
hod been laid for him. — R udlkn r. 
BunxiRMAN, [1930] 3 D. L. R. 224 ; 
65 O. L, R. 224.— CAN. 

261 Ui. — — — ^Pltf., a customer of 
deft.'s department store, slipped on an 
orange peel on the stairs in the store & 
was injured. There was no evidence 
that he did not use reasonable care : — 
Held : deft, was negligent in aliowing 
pieces of orange peel to remain on the 
stairs for a long time without being 
removed In answer to the con- 
tention that pltf. had not proved 
that the particular piece of peel on 
which he slipped had been allowed to 
remain on Ihe stairs any length of 
time, it was held that since pltf. had 
proved that the cleaning system estab- 
lished by deft, for ihe removal of orange 
pool & other refuse from the Stairs was 
not properly carried out & had not been 

E roporly funettioning for more than an 
our prior to the accident Sc that pieces 
of orarifi:e peel had been allowed to be 
during the whole of that time on the 
stairs on which he slipped & fell upon 
an orange i)oel, he had proved enough 
to shift the onus to deft, of proving 
that the particular piece of orange peel 
upon which ho slipped was not there 
by Its negligence & that it was blameless 
in respect of the cause of the accident : 
& since deft, did not satisfy this onus, 
it was liable.— E dolib V. WotmwA^ 
8 torf,h, Ltd., 1 W. \\. R. , 

50 B. (\ H. 403.— CAN, 

PART II. SECT. I, SUB-SEOT. 2.— 
B. (f). 

sb. Public Library Board,]— Held : 

7 


liable for injury sustained by pltf., by 
a fall upon an icy step of the public 
library building, which she was leaving 
after exchanging books in the library] 

NiCKF.IX V. OiTT OF WINDSOR, 11927 

1 D. L. U. 379 ; 59 O. L. R. 618.— 
CAN. 


PART II. SECT. 1. SUB-SECT. 2.-C. 

268 iv. .)— Pltf.. looking for 

employment, came by permission of 
defts.’ foreman upon their promises 
dming the erection thereon of a build- 
ing, & spoke to the foreman at the foot 
of a stair. The foreman told him to 
wait there, or wait where he was Sc 
he would sec about Idrn. Pltf. was 
injured by a piece of wood, part of 
an open hoist, which some time after- 
wards fell upon him when he was in 
another part of the premises :-~T{eM : 
although pltf. was an Invitcts the 
Invitation to remain was limited. & 
did not Justify him in leaving tin' place 
indicated & going to another part of 
the premises where there was danger ; 
he had no right to be whcr(» he was 
when struck & deft-s. In the c.iroum- 
fitanoes owed him no 
V. Yatks Construction Co., [19281 
ID. L. R. 233; 610 .L. K.4J6. — CAN. 

2-8 V. .l-"lt would be imposing 

too great a liability on a landowner 
who permits his premises to be used 
as a picnic grmmd, m tlie hope of 
nrollt, to liold him liable for a disaster 
to a child whose parents permit him, 
not merely to bathe upon the 
beach In fi’ont of the picnic grounds, 
but to stray away to a danger in front 
of adjacent premises where he could 
not be supposed to he invited to 
disport himself. — Drink Walter v, 
Morand, [1929] 4 D. L. K 421 ; 64 
O. L. R. 124.— CAN, 
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in his action as he had failed to prove negli- 
gence on the part of K. Per Giikisr, L.J. : 
Inasmuch as pltf. had faU(;d to give evidence 
to show that the scaffolders put the defective 
ladder into position, or to show that sonxe of 
the hxremen on the job had seen, or ought to 
have seen, the defective ladder, had failed 
to get it removed, his case necessarily failed 
for want of evidence. Per SLBssEit, L.J. : 
The risk that tlie defective ladder would be 
taken back into service in its defective state 
was not a risk the knowledge of the danger 
of which could be imputed to It., the fact 
that the ladder belonged to K. did not seem 
to alter the position, &, in the absence of 
any evidence or finding that it was replaced 


by his servants or with liis knowledge, he 
could not be held liable. — ^Woodman v, 
liiCHARDSON & Concrete, Ltd., [1937] 3 
All E. K. 806 ; 81 Sol. Jo. 700, C. A. 

280. Add, Annotation : — Consd. McAlister (or 
Donoghue) v, Stevenson (1932), 101 L, J. 
P. C. 119. 

291. Add, Annotations : — Consd. Oblesliill v, Man- 
chester Oorpn., [1928] 1 K. B. 770. Refd. 
Oldham v. Sheftield Oorpn. (1927), 130 L. T. 
081. 

304. Add, Annotations : — As to (1) Consd. Oldham 
V, Shetlield Oorpn. (1927), 130 L. T. 081; 
Refd* Burnham v, Boyer & Brown, [1930] 2 
AUE. B. 1105. 


PART n. SECT. 1, SUB-SECT. 3.— A. 

285 ii. Children walkinff along 

track.] — Acadia Coal Co. v. McNeil, 
tl927] 3 D. L. R. 871 ; (1927) S. C. R. 
497 ; 83 Can. Ry. Cas. 49.— CAN. 

287 i. GttcMs.] — IMtfs., who wore 
jfratuitoiis paBsengers in doft.’s motor 
car. Were Injured in a collision between 
it & another motor car. The trial 
judgre found ncffligreacc on the part of 
deft. & awarded both, pltfa. damages. 
Deft, appealed : — Held : the appeals 
should be dlfimisfted. — LECirraiER v. 
Lechtoier, Levy v. LEciiTziEn, [1931] 

1 W. W. H. 425 ; 1 D. L. R. 1004 
43 B. C. R. 423.— CAN. 

287 ii. .] — A gruest in a car 

accepts all risks & cannot hold the 
driver responsible for accidents oocm- 
rlng without any negligence. — M ac- 
kenzie V. Meyers, [1933] 1 D. L, R. 
413; affd.> (1934 4 D, L. R. 803.— 
CAN. 

St, Person driving car in another's 
drice.] — Held: per the Lord Justice 
Clerk, If it were the law that a per- 
son driving a car in another person’s 
avenue was, os a mere licensee, entitled 
to no higher right than that of protec- 
tion against hidden dangers or traps, a 
car negligently driven by the owner of 
the avenue or his servant might, & 
in the present case did, constitute such 
a hidden danger or trap. — B owie v. 
Shenkin, [1931] S C. 459,— SCOT. 

sw. Premises rented for mv steal 
recital — Person assisting pianist. ] — > 
Deft, rented itR auditorium to H. for 
a musical recital which H. was giving, 
<Sc permithul H,, without charge, to 
use it for a rehearsal previous to the 
recital. Pltf., H.’s brother, was, for a 
foe, which also covered his preparatory 
work, to assist U. as a uianlst in the 
recital. During the rehearsal, while 
pltf. was playing a piano on the stage 
of the auditorium, the lexus of a spot- 
light suspended above the piano burst 
& a piece of bi*oken glass cut his hand. 
He sued deft, for damages ; — Held : 
pltf. was a mere licensee of deft., with- 
out an interest, pltf. not having entered 
the auditorium upon business which 
concerned deft, upon deft.’s Invitation, 
express or implied. Upon the evi- 
dence, the spotlight in question was not 
a tmp or hidden peril within the 
meaning of the cases. — HAwreouRa v. 
T. Eaton Oo^ Ltd., [1035] S. C. R. 
430 ; 3 D. L. R. 305.— CAN. 1 

PART II. SECT. 1, SUB-SECT. 8.-— 

B. (a), 

288 xiil. .1 — Acadia Coal 

Co. V. MoNkil, [1927] 3 D. L. R. 871 ; 
[1927] S. C. R. 497 ; 33 Can. Ry. Caa. 
49.— €AN. 

288 xiv. — ^.1 — The driver of 

a motor car Is liable for Injuries caused 
a gratuitous passenger by his negli- 
gonoe In driving the oar. — Limb & 
Limb v, Stewart (B. C.), [19291 2 
D. L. U. 349 : revsg., [1926] 3 D. L. E. 
550 ; 3 W. W. R. 205.— CAN. 


288 XV. .] — The driver of 

a motor car which is travelling behind 
another oar is under the duty to a 

S asaenger in his car to anticipate & 
iko reasonable care to avoid the risk 
which may arise from the driver of the 
car ahead doing what he should not do, 
e.g. making a sudden left-hand turn at 
an intersection without giving any 
signal of his intention to turn. — 
McLeod v. Bo ultbeb & Atkins, (19311 
2 W. W. H. 805 : 4 D. L. R. 912 ; 44 
B. C. H. 375.— CAN. 

288 xvi. .] — In an action 

for damages for personal injuries, 
brought against the magistrates of a 
burgh 08 the owners 8c occupiers of an 
esplanade, pursuer averred that the 
esplanade Included a granolithic foot- 
way ; that adjacent t-o the footway 
wore a number of seats on platforms 
clear of the footway ; that the public 
were permitted by defenders to have 
aocfiss to the footway ; that the 
esplanade was not liglitod at night ; 
& that he, while walking on the footway 
at night, had fallen over a scat placed 
on the footway, & had been Injured, 
He further averred that he had believed 
that the footway was free from obstnio- 
tlons, & that all the seats were on the 
platforms Sc not on the footway ; 
that be was entitled to expect that the 
footway would be kept safe for foot 
traffic, or guarded & lighted If not so ; 
the defenders ought to have known 
that the seat was in a dangerous posi- 
tion, Sc In leaving It unlit after dork 
tho3' were guilty of negligence : — Held : 
as pursuer was merely a Hcencee, 
defenders* only duty was not to subject 
him to a trap Sc there were no relevant 
averments of a trap. — Bolton v. 
COUKOCK Maoistratbs, [1932] S. C. 
239.— SCOT. 

PART II. SECT. 1, SUB-SECT. 3.— 
B. (b.) 

305 iii. .1— Hauser v. MoGuin- 

NR88, [1034] 3 W. W. R. 321 ; 34 
B. C. R. 289.— CAN. 

306 V. .1 — An occupier of prem- 
ises is under no duty to a bare licensee 
to insure that the premises are safe ; 
but ho is bound not to create a trap or 
to permit a concealed danger to exist 
on the premises which is known to 
him but is not apparent to the llcensoo. 
— Dymond V. Wii.flON [1936] 2 

W. W. R. 193; revsd., [1937] 1 
W. W. R. 419 ; 1 D. L. R. 730.— CAN. 

306 vl. .] — ^A member of the 

public lawfully using a public park is 
a licensee with respect at least to 
portions of the park, & the occupier is 
liable to such licensee for injury 
caused by a concealed trap, of which 
the occupier was aware, situated upon 
any portion of the imrk so lawfully 
used. Pltf. claimed damages fiom 
deft., the occupier ol a public park, 
for injury <^usod to her by her foot 
slipping into a hole covered by a pieee 
of paper. The hole was in a water 
table adjacent to a retaining wall, & 
pltf. after entering the park was pro- 


ooeding along the water table, which 
lay between the retaining wall Sc a 
garden plot, for the purpose of viewing 
a pi'ocK'saion. At the trial pltf. was 
non-suited on the ground that no 
invitation express or implied, was 
extended to her to wao the particular 
part of the park where she was injured. 
Upon appeal : — HeM : the case should 
have boon left to the jury to determine 
on the evidence whether the right or 
license of pltf. to use the i3ark did in 
fact extend to the place where the 
injury was sustained &, if so, whether 
the injury was caused by a ooncealod 
trap of which deft, was aware, — 
Peitiet V. Sydney Municipal. 
Council (1936). 36 S. R. N. S. W. 125 ; 
53 N. S. W. W. N. 52 ; 12 L. G. R. 
155.— AUS. 

306 vii. .1 — In an action against 

the Municipal Council of Sydney ovi- 
deucc was given that pltf. was injured 
by stepping into a hole in a narrow 
space between a raised wall & a light 
iron fence (;rected round some flower 
beds in Hyde Park, which is vested in 
the euunell under the Public Parks Act, 
1912. The hole was in a drainage 
glitter Sc would have been plainly 
visible to any one walking in the 
vicinity, but for the fact that it hod 
become covered with rubbish Sc papers, 
which were wet. A number of other 
people were sitting near the hole Sc 
newspapers wore scattered about : — 
Held : there was no evidemie upon 
which the jury were entitled to find 
that deft, was aware that the hole had 
become covei-ed Sc a verdict should bo 
entered for deft. The pltf. *8 counsel 
asked the trial judge to direct the jury 
that the council was bound not to 
expose persons visiting the park to a 
hidden peril & that if it knew of a 
danger in the park it must warn them 
Sc owed a duty to them not to lay a 
trap ’.—Held : ho had not asked for a 
direction that deft, was liable, if by the 
exercise of nuasonablo care It ought to 
have known of the extent of the danger, 
Sc tiic ct. could not consider the 
(incstiou whfdhor a finding by the jwy, 
that the conncil had failed to exercise 
such reasonable care, would liave 
rendered deft, liable for the Injury 
sustained.— Pettiet v. Sydney Muni- 
cipal Council (No. 2) (1936), 13 
L. G. R. 24.— AUS. 

PART II. SECT. 1, SUB-SECT. 4. 

307 xlv. ,1— The adult pltf., 

having business with defts., drove his 
motor - truck Into their crnclosed 
premises Sc left it standing therein. 
His daughter, the infant pltf., who had 
accompanied him, remained seated in 
the truck. It was struck by a oar of 
deft.’s which was pushed over the end 
of a railway Biding. The truck ^vas 
damaged Sc the Infant pltf. Injured ; — 
Hew.* the Infant pltf. was a mere 
trespasser & could not recover. — 
Bettles V. Canadian National Rvs., 
(19291 4 D. L. R. 175 ; 35 Can. Ry- 
Gas. 309; 64 O. L. R. 211; revsg,. 



VoL XXXVI.— NegUgence. Cases 307a-321. 


307'a. .] — Applts. were members of a stevo- | 

dores’ gang employed to load a stearnsbij) ‘ 
from reaps.’ barge H. The cargo in the hold 
of the barge consisted of bicarbonate of soda 
in bags <fc soda in kegs on top of the bags. 
The foreman reqxni*ed the bags to be loaded 
before the kegs. TJie kegs were therefore laid 
along the deck of the barge to enable the bags 
to be slung on board the steamer by tlio 
ship’s derricks. After this had been done the 
crew of the barge replaced the hatch covers 
on the after portion of the hatch, unsupported 
by the fore & aft beam. The engineer threw 
a sling on one of the hatch covers & applts. 
placed seven kegs in the sling. When they 
were moving the eighth keg, the hatch covers 
gave way & the applts. fell into the hold & 
were injured. The men knew that it was 
dangerous & improper to load cargo off the 
hatch covers: — Held: applts. had no cause 
of action against resps. because : the crew 
of the H. had no authority to invite applts. 
to use the hatch covers for the purpose for 
which, or in the way in which, they were 
used ; consequently, applts. in so using the 
hatch covers were trespassei*s, & not invitees 
of resps ; even if they were invitees they were 
guilty of contributory negligence. — IIillen & 
Peti’IGrew V . I, 0. 1. (A1JCA.L1), Ltd., [1930] 
A. C. 05 ; 104 L. .1. K. B. 473 ; 153 L. T. 
403 ; 51 T. L. R. 532 ; 41 Com. Cas. 29, H. L. 

AnnoiaiionB : — Consd. Honairhaii r. Hederiet l^’oraiurirene, 
[1936 1 2 All E. P. J 426. Refd. Marshall r. Lindsoy County 
(Jouncil, [1935] 1 K. II. 516. 

309. Add, Annotation : — Consd. Addie R. Sc Sons 
(Collieries) v. Dumbreck, [1929] A. C. 358. 

309a* .] — A piece of waste land, whose 

owner was laying it out as a building estate, 
adjoined the highway & was unfenced, & 
the children of the neighbourhood, without 
any licence to do so, used it as a playground. 
On the land there was a large elm tree, & by 
a contract between the owner & deft., who 
was a nurseryman, the latter undertook to 


fell the tree. On the day on which the tree 
was expected to fall there were many 
children on the land, & deft, or his assistant 
more than once drove them back from the 
tree. At 5.15 p.ra. the tree was held up by 
one root only, deft., knowing that when 
that root was cut the tree would fall within 
two minutes & without giving any further 
warning to the children, cut that last root, 
whereupon the tree fell & in its fall hurt pltf., 
a boy years of age. In an action in the 
county cl. by pltf. against deft, for personal 
injuries the judge found that deft, had been 
guilty of negligence in not warning the 
children that the tree was about to fall, & 
that pltf.’s injuries were due to that negli- 
gence ; but he further found that pltf. was 
a trespasser on the land, & on that ground 
he gave judgment for deft. On appeal : — 
Held : deft, owed a duty even to a trespasser 
not to do any act, wliich would alter the 
condition of the land & might injure him, 
without giving him warning; the judge in 
linding that deft, had been negligent had 
found that he had committed a breach of 
that duty towards pltf., though a trespasser ; 
Sc pltf. was entitled to judgment. — Mourton 
V. PouETER, [1930] 2 K. B. 183; 99 L. J. 
K. B. 289 ; 143 L. T. 20 ; 35 Com. Cas. 308 ; 
sub noni, Moulton v, Poulter, 94 J. P. 
100 ; 40 T. L. U. 256 ; 74 Sol, Jo. 170. 

Annotatioris : — Distd. Hillen v. I. C. I. (Alkali). Ltd., [19341 
1 K, B 455. Refd. Liddle t\ North Riding of Yorkshire 
County Council, [1934] 2 K. B. 101. 

310a. Felling tree.] — Mourton v, 

Poulter, No. 309a, ante, 

312 . Add, Annotation : — Refd. Honeywill Sc Stein, 
Ijtd. V. Larkin Bros. (Ijondon’s Commercial 
Photographers), Ltd., [1934] 1 K. B. 191. 

815 . Add, Annotation Refd. Cunard v. Anti- 
fyre. Ltd., [1933] 1 K. B. 551. 

321 . Add. Annotation : — Refd. Coleshill v, Man- 
chester Corpn., [1928] 1 K. B. 770, 


[1929] 2 D. L. R. 782 ; 35 Can. Ry. 
Caa. 305 ; C3 O. L. R. 537.—CAN. 

308 iv. To whom defence avail- 

able .] — Tbo defenc.e that the party 
complaining: of negligpence was a tres- 
passer at tho time he sufl’ered his 
injury Is available only to tho owner 
or occupier of tho premises trespassed 
upon. — CoBUiiN V. Saskatoon City, 
[1935] I VV. \V. R. 392 ; 2 D. L. R. 810. 
—CAN. 


PART II. SECT. 1, SUB-SECT. 6. 

(} Window broken by njcgli- 

ocnce of servanfs.l— Defts. were the 
occupiers of a building abutting on the 
street. Two servants of defts. were 
engaged on the third floor of the build- 
ing in moving a large table by means of 
an electric hoist. Overlooking the 
street on this floor was a window, half 
of which was projecting over the street, 
having been opened to give the table 
more play. One servant was holding 
tho table top, & tho other servant was 
working the hoist. At a time when 
the table was suspended in the air, the 
foot of the servant holding the table 
slipped, & in oonsoouence the table 
struck that half of the window pro- 
jecting over the iHtreet. The window 
was broken & the glass fell on pltf. 
passing In the street below & injured 
hlpa. The other windows on this 
floor of the building had been broken 
on previotiA occasions by rolls of 
Unoletim whilst being moved by the 
electric hoist : — Held : pltf. 'a injuries 
Yvere caused by the negligent use & 


management of defts.' property by 
their servants, & that such negligence 
was the efteotivo cau^e of pltf.'e 
Injuries. — Mon® v. Edwa^rds & Laaib, 
[19201 S. R. (D.) 171.— AUS. 

d ii. ^ Head tree falling on high- 

way.}— The occupier of land on which 
there is standing a dead tree which 
had grown there naturally & which 
Is not overhanging his boundary 
not liable to a person who while on the 
adjoining highway Is Injured by the 
falling oT the tree across the highway. — 
Patterson v, IXoard of School 
Trustees of North Vancouver, 
Patterson v. Canadian Robert 
DOLIJUR Co., 11929] 3 D. L. K. 33 ; 2 
W. W. R. 181 ; 41 B. C. 11. 123.— 
CAN. 


d lii. Snow falling off roof.]— 

’Itf., while walking on the street in 
Pont of a building owned by deft, was 
truck on tho hea4 by snow which .slid 
the roof. .Deft, knew that snow had 
.ccumulated on the roof & that if it 
ras not removed it vrould slid© on to 
be street ; & it gave orders to Its 
aretakor with respect thereto which, 
apparently, were not carried out : 
ield : these was a duty on deft. : 
b was negligent In dischanring that 
iutv ; & that negligence caused the 
ccident. — Ziemer v. Columbus 
LSSOON., ltd., (,]935J 3 W. M . R- 83. 
IAN. 

sx. Ung^Kirded ejrcamtion on pro- 
\ertv—l^opertv unfenced frj^ fife- 
;o7fc.l— Deft, owned » prepeHy at the 
omcr of F. Street & First Avenue. 


There was a fence along F. Street but 
no fence on First Avenue. There was 
an unguarded excavation on the 
property intended for tbo basement of 
a house, about two feet from the lino 
of F. Street & about twenty foot from 
the line of First Avenue. On a dark 
& foggy night pltf., who was a stranger 
in the town, was walking to his homo 
He missed his way on First Avenue 
where there was no sidewalk, fell into 
the excavation &r was injured ; - Held : 
as there was no fonc<*, pltf. In straying 
upon deft.’s land was not a trespasser, 
& there was a duty upon deft, not to 
maintain a trap such as this excava- 
tion. Pltf. was therefore entitled to 
recover — Blanchard v. Vaughan 
(1930), 42 B. a K. 446.— CAN. 

sz. Structure erected over highway .] — 
I’hero is no absolute llaiillity on a 
builder who erects a structure over a 
public highway to compensate any 
member of the public who is injured 
by some part or the strmdurc falliug 
upon & injuring J)lm. . . ^ 

v/},cre pltf. had beeu injured on a 
Sunday by the falling of a pole used 
as a prop bv a builder to support a 
fi-ameworlc into Yvhicb concrete had 
been poured to form a verand^ pro- 
jecting from a building & the evidence 
showed that when work was discon- 
tinued by the bulldor's servants on tho 
Satui^ay the props were all in order, 
but that the pole in question had 
thereafter become loosened through 
some outside agency prior to the 
accident : — Held : the builder had not 
been negligent in the erection of the 
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Cates Sa|-458a. 

822. Afldl. CiUUiom .-—186 L. T. 681 ; 91 J. P. 
eS9i 26L. O. R. 94. 

Annotaiion: — DIstd* Ck>lei^ill v. Man- 
chester Corpn., [1928] 1 . B. 7Y6. 

384. Add.. Annotation — Hctd. OoUingwood v. 
Home & Colonial Stores, »Htd., 11 936] 3 All 
E. R. 200. 

839. Add. Annotation :'-:-d^eneraUy., Consd. Col- 
lingwood V, Home & Colonial Stores, Ltd., 
[1936] 3 All E. R. 200. 

858. Add. Annotations : — Consd. Bottomley v. 
Bannkter (1931), 101 L. J. K. B. 46; 
McAlister (or Donoghne) v. Stevenson (1932), 
101 L. J. P, C. 119 ; Parker v. Oloxo, Ltd. & 
Senior, [1037 J 3 All E. R. 524. Refd. Howard 
V. Furness Boulder Argentine Lines, Xitd. <fe 
Brown, Ltd,, [1936] 2 All E. R. 781. 

868a. Hot water boiler — Heated by gas burner 

without flue.] — Hefts., who were builders, 
sold a house to a purchaser, the contract 
providing that before conveyance the bouse 
was to be completed with a desto similar 
to that of other houses on defte.^ building 
estate & to be fit for habitation. In these 
houses the hot water for the bath was pro- 
vided by a kitchen boiler heated by a gas 
burner with no flue to carry off waste pro- 
ducts & with a linen shoot between the 
kitchen & the bathroom. A similar 
apparatus was installed by defts. in the house 
in question, & after the installation the gas 
CO., on behalf of the purchaser, who was 
already in occupation as a tenant-at-will 


pending completion, set the regtdator 
45 feet an hour, dp the apparatus, when 
so regulated, was jwsrfeotly safe. The pur- 
chaser or his wife, ui ah probability, after* 
wards altered the regulator to %,feet an 
hour, which was ^mgsiroMaj dp they were 
found di^d in the bathroom, death being 
due to the inhalation of carbon monoadde. 
On behalf of their infant daughter their 
administrators brought against defts. an 
action for damages, (a) for breach of a 
contract to render the house fit for habita- 
tion, & (5) for negligently installing the 
apparatus so that noxious gases or products 
of combustion would be emitted into the 
house. The evidence established that such 
an installation, properly regulated, was not 
dangerous, & that defts. h^ notMng to do 
with the regulation : — Held : (1) since, apart 
from statutory exceptions which dM not 
apply, a landlord or a vendor of real estate 
was not, in the absence of express contract, 
liable to his tenant or purchaser for dangerous 
defects, & since there was no evidence of the 
Ijouse being unfit for habitation with the 
apparatus properly regulated, pltfs. could 
not succeed on the ground of contract ; 
(2) since the apparatus as installed by defts. 
was not dangerous, pltfs. could not recover 
on the ground of tort. — Bottomley v. 
Bannister, [1932] 1 K. B. 458 ; 101 L. J. 
K. B. 46 ; 146 L. T. 68 ; 48 T. L. R. 39, O. A. 

Annotaiions Consd. McAlister (or Donogline) r. Stevenson 
(1932). 101 L. J. P. C. 119; Otto t). Bolton & Norris, [1936J 
1 All E, II. 960. 


props ; further, inasmuoh as the props 
were not per se daoi^rous to the public 
it was not the duty of the builder to 
adopt the uiiusucd course of having a 
watclunan on the works during the 
week-end to look after the props. — 
COLMAN V. Dunbak, 11933) App. D. 
141.— S. AF. 

sc. Defective stonework on building — 
Natural disintegration.] — Pltf. was In 
possession of a oar under a hire- 
purchase agreement. The car was 
standing on a public road at a con- 
veyance stand when an ornamental 
stone structure of the building near 
by broke off & fell on the oar damaging 
it. In a suit to recover damages for 
negligence gainst the owner of the 
building : — Held : deft, was not liable, 
as the fall was due to an internal flaw 
which led to a gradual disintegration 
of the inside material of the stone, & 
this was not capable of being easily 
detected. — D*Soota v. Cassamilly 
(1983), I. h. R. 58 Bom. 189.— IND. 

PART 11. SECT. 2. 

sf. Failure to prevent freezing.] — 
Where deft., tenant of pltfs.* house, 
knew that damage from frost was likely 
to happen if precaution were not taken 
to prevent the water which he bad 
brought into the bouse by pipes from 
freezing, &; failed to take reasonable 
precaution to that end. but. on the 
contrary, did that wbioh increased 
the danger & led tq the freezing of the 
water Sc consequent damage to the 
demised premisJes ; — Held : t^ant was 
liable to the lahdlord for such iifiury. — 
Conklin t?. Dickson (1917), 40 0. L. R. 
460.— CAN. 

PART IL SECT. S, SUB-SECT. 1. 

887 vi* ApplicaMon of R. S. O*. 

1927, c. 146.] — An *' accidental fire** 
within above Act does not Include a 
fire which had Its origin in negligence, 
but is confined to the case of a fire 
prpduced by mere chance, or incapable 
of being traced to any oause.-^ 


McAuurPE V. Hubbell, 11931} 1 
D. L. R. 835 ; 66 O. L. H. 349.— CAN. 


PART II. SECT, 8. SUB-MIOT. 2.— A. 

842 zvi. ,] — Deft, who set fire 

to orchard pruning & brush which he 
had piled up on his land, hold to have 
been negligent In failing to take proper 
precautions to see that the fire did not 
get beyond his control to the Injury 
of pltf. ’8 adjoining property. — M au- 
SHALL V. Hutton, [1928) 2 W. W. R. 
33.— CAN. 

842 xvii. .} — MoRury v. 

Dominion Coal Co., Ltd. (1896). 40 
N. 8. R. 89.— CAN. 

342 xviii. .) — When a Are Is 

caused by negligence oh uncleared arable 
and damaiges are to be assessed on th e 
ordinary principle that pltf. is entitled 
to have the dluorenoe in value to him 
of the property before & after the fire. 
Damages allowed should take into 
account the extra cost of clearing, loss 
of productivity. Sc loss of feed, & 
against these should be offset any 
emvantages arising, such as the sale 
of timber partially burnt Sc any 
deductions such 8kg the restoration of 
the land to its original condition by 
natural growth before there is a like- 
lihood of its being used for farming 
purposes. — Genders c. South Aus- 
tralian Rys. CoMR., 11928} 8. A. 8. IX. 
272.— AUS, 

842 3dx. .] — Destruction of a 

bam from fire caused by the escape of 
a spark from burning refuse on deft.*s 
land hold to be caused by deft.^s negii- 
genoe. — Dickie v. Bbidoes, [1935) 2 
D. L. R. 869 ; 8 M. P^. R, 352.-^AN. 


PART II. SECT, 5, SUB-SECT, 2.— A. 

368a I, Whether article dangerous — 
Hot water hoUcr—Beoied hy pos,} — 
PJtfs. sued P. Co. Sc O. Co. for damages 
for injury to one of them (wife of the 
other) alleged to liave been caused by 
escape of gas from P. Co. *8 premlsea 
(which were in the building as pltfs.* 


10 


premises). O. Co. had, five years 
before the alleged injury, installed gas 
appliances in P, Co.’s premises, & it 
supplied gas to P. Co. At the trial the 
Jury found that pltf. was Injured by 
gas ; that it escaped from gas 
appliances on P. Co.’s premises ; that 
P. Co. liad not satisfied the jury that 
it was not guilty of negligence causing 
or contributing to the escape ; that 
O. Co. did not take the precautions it 
ought to have taken in Installing & 
maintaining the gas appliances ; that 
its failure to take such precautions 
caused or contributed to the causes of 
the injury ; that O, Co. was guilty of 
negUgeuoe in the Installation or main- 
tenance, Causing in whole or in part 
the injury, “ In failing to install fume 
pipe on boiler when said boiler was 
installed *’ ; that there was a verbal 
agreement between P. Co. Sc O. Co. “to 
install the aforementioned boiler Sc 
maintain same in good order ** ; Sc 
that the cos, failed to observe the terms 
of such agreement “ by not insisting 
on the installation of fume pipe on 
boiler at the time said boiler was 
installed “ ; that O. Co.’s failure to 
observe its agreement caused or con- 
tributed to the causes of the injury ; Sc 
assessed damages. Judmnent was 
given against both deft®. :—Beld : 
there should bo a new trial. — Dozoie v. 
Pure Spring Co., Ltd. Sc Ottawa 
Gas Co., [1935 J S. C. R. 319 ; 3 D. L. R. 
384.— CAN. 

d 1. Action by a landlord 

against the tenant of a dwelling-house 
for damage to the house caused by 
explosion Sc fire. No certain eYldenoe 
as to the cause of the explosion or fire 
^was mven, but deft, admitted that, in 
his opinion, the explpslofi was caused by 
contaot between gasoline Sc an electric 
heater In the beksement, & nowhere 
in the pleadings or ip the evidepoe 
was any alternative cause tor the 
explosion or fire alleged or sugmted. 
D^. had brought five gallons of gaso- 
line on to the premises lor the ime of 
his wife in dryoleaning ourtatna owned 
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854* ^(2(2. Annoiaihna : — Consd. Bottomley v. 
Bannister (1931), lOl L. J. K. B. 46 ^ 
McAlister (or Bonoghue) v, Stevenson (1932), 
101 L. X P*“* C, 119, Refd, Wray v. Essex 
County Council, [10361 3 All E. H. 97. 

365. Add. Annotation : — Reid. Bromiley v. Col- 
lina, [1936] 2 All E. R. 1061. 


856. Add, Annoiatione : — Reid* Bottomley v. Ban- 
nister (1931), 101 L. J*. K. B. 46 ; Howard 
V. Eurness Houldei* Argentine Hines, Ltd. & 
Brown, Ltd., [1930] 2 All E. R. 781. 


359. Add. AtiTiiOtationti : — Consd. Langham v. Wel- 
lingborough School Governors & Fryer 

(1932), 147 J.. T, 91. Refd. Wray Essex 
(^)unty Council, [1936] 3 AH E. R. 97. 

301a. — ^ — ,] — The law seems to be (1) if a barge 
which has carried petrol is an article dangerous 
in itself, it is the duty of the owners to take 
proper & reasonable precautions to prevent its 
doing damage to people likely to come in 
contact with it. These precautions may be 
fulfilled by entrusting it to a competent 
person with reasonable warning of its 
dangerous character, if that danger is not 
obvious. If such precautions are not taken, 
the owner will be liable to third persons 
with whom he lias no contract for damage 
done by the barge, which they could not have 
avoided with reasonable care ; (2) If the 
barge which has carried petrol is not danger- 
ous in itself, but becomes dangerous because 
it has been insufficiently cleaned, & the owner 
is ignorant of the danger, the owner is not 
liable for damage caused by it to persons with 
whom he has no contract ; (3) In the case of 
a thing dangerous in itself, where either the 
danger is obvious or the owner has given 
proper warning to the person entrusted with 
it, not being his servant, the owner is not 
liable for negligence of such person causing 
injury to a third party ; such negligence is 
nova causa interveniens (Scrutton, L.J.).- — 
Hodge & Sons v. Anglo-American Oil Co. 
(1922), 12 LI. L. Rep. 183. 

Annotaiicms : — Consd. Bott<)mloy v. BfUinlstor, [1932] I K. B. 
4.58; McAlister (or Donoghne) v. Stevenson (1932). 101 
L. J. P. C. 119. Refd. Howard v, Furness lloulder Argen- 
tine LinoH, Ltd. & Brown. Ltd., [1936] 2 All E. E. 781. 

361b. .] — Tavlor (J.) ^ Sons, Ltd. v, 

Union-Castle Mail S.S. Co., I/td. (1932), 
48 T. L. R. 249 ; 76 Sol. Jo. 148. 


.] — Pltf.^8 husband, who was a duat 

collector ^ployed by a local autbority, was 
asked by deft.’s wife to take away with the 
refuse from deft.*s house a metal cylinder ^ 
which in fact contained gas but wMch deft, 
did not know to be dangerous. The cylinder 
was put in a pail at the back of the dust-cart 
& soon afterwards it exploded & caused fatal 
injuries to pltf.^s husband. In an action for 
negligence the jury found that the death of 
pltf.’s husband was caused by the handling 
of the cylinder, & the judge held that in 
view of the small quantil^y of gas in the 
cylinder it was not dangerous in the condition 
in which it was handed over to the dustman, 
he gave judgment for the deft. ; — Held : 
as there was evidence to support the judge’s 
decision it must be affirmed. — Pattendon v. 
Beney (1934), 60 T. L. R. 204 ; 78 Sol. Jo. 
121, C. A. 

364. Add. Annotations : — Consd. Bottomley v. 
Bannister, [1932] 1 K. B. 458 ; McAlister 
(or Donoghue) v. Stevenson (1932), 101 
L. J. P. C. 119. Apld, Pattendon v. Beney 
(1933), 60 T. L. R. 10. 

364a. .] — By Scots & English 

law alike the manufacturer of an article of 
food, medicine, or the like, sold by him to 
a distributor in circumstances which prevent 
the distributor or the ultimate purchaser or 
consumer from discovering by inspection any 
defect, is under a legal duty to the ultimate 
purchaser or consumer to take reasonable 
care that the article is free from defect likely 
to cause injury to health. — ^]M‘Alister (or* 
Donoghue) v. Stevenson, [1932] A, C. 662 ; 
101 L. J. P. C. 119 ; 147 L. T. 281 ; 48 
T. L. R. 494 ; 76 Sol. Jo. 396 ; 37 Com. Cas. 
350, H. L. 

Annotations: — Distd. Farr v. Batters Bros. & Co.. 11932] 2 
K. B. 606. Consd. Pattendou v. Boney (193.3), 50 T. L. R. 
10. Apld. Malfi-oot u. Noxal, Ltd. (1935), 51 T. L. R. 551. 
Distd. Evans v, Ti'ipl(ix Wafot.y (llaKsCo., f 19301 1 All K. R. 
283 ; Apld. Grant v. Australian Knitting Mills, Ltd., 
11936] A C. 85. Consd. Otto v. Bolton & Norris, [1930] 

1 All E. H. 900 ; Kul>a<*h r. Hoilaiuis, [1937] 3 All K. R. 
907. Reid. Cmiard r. Antifyre, Ltd., [1933] 1 K. R. 
.551 ; Bishon r. 0(»n.solUiated London l^'opert ics. Lid. 
(193M, 102 L. .1. K. B. 257 ; Brown r. GottrriH (1931), 
51 T. L. R. 21 ; Haynos r. Hai'wood, [193.M J K. B. 1-10 ; 
Howard Furness lloulder Aigeiilino Lines, Jjtd. 
Browui, Ltd,, [1930] 2 All K. R. 781 London, Mnllaud 
Scottish Kv. Uo. e. RiObJo 11 a, t Works, Ltd. (1930), 80 Sol. 
Jo. 1038. 

304b. Defect discoverable on 

examination — & discovered by injured party.] 


by her & used In a store occupied by 
her for her separate business. He 
knew that the use of gasoline for dry- 
cleaning was dangerous but he did not 
take any precautions to inlnirnise the 
risk. The bringing of such a quantity 
of gasoline into tke house was a viola- 
tion of a city bye-law : — HeW ; in- 
dependently of the covenants in the 
lease Sc of any negligence by hie wile, 
deft, had violated his general duty to 
his landlord to guard against damage 
to the house from its use for purposes 
beyond those Incident to its natural Sc 
ordinary use as a dwelling. Moreover, 
his duty to the landlord was, mulor all 
the oiroumstances, an absolute one.— 
OhambeRun V. Spekrt, [1933] 3 

W. W. R. 74; [1934] 1 D. L. R. 189. 
-<3AN. 


8Q2 i. ZAabilUy of rmnafaotfurer of 
danoerous ariicle — To warn j^rchaser 
of dangerous cHaraoter — LimilUy to 
third ptmv*^Atiide dangerous in Useff,] 
— ^Where the vendor of a chattel, in this 
cas© a firework, whion belongs to the 
dangerous class delivers it with a 


proper warning to recipient, ho owes 
no further duty to the person who 
receives It from the recipient, nor, 
where the danger is apparent on the 
face of the thing, docs he owe a greater 
duty with regard to the manufactm’o 
of the article than if it was not a 
dangerous tKiiig In itself.^ — B bownleic 
u. Hand Firework Co.. 11931] 1 
D. L. R. 127 ; G5 O. L. R. 646.~CAN. 

364 I. Article danger- 

OU8 owing to' unJcfiown defect.] — Pltf. 
alleging that his health had been In- 
jured as tbo result of his drinking part 
of the contents of a bottle of coca cola 
which contairiod a deleterious sub- 
stance, brought an action for damages 
against the manufacturer. The bottle 
had been purchased from a retailer who 
had obtainod It from the manufacturer, 
& it was capped in a way that showed 
the manufacturer Intended it to i©ach 
the consumer unaltered ; it had not 
boon tampered with Sc there 
means of Inspection which comd dis- 
close the alleged danger from the tlrne 
it was distributed by the deft, to the 


retailor untii it reached pltf. Caustic 
soda in solution was used i‘y deft, m 
cleaning the bottles before filling them, 
& pltf. alleged that through deft, 's negli- 
gence the soda was iritermiuglod with 
the beverage & thus rendeied it iioihou- 
ous. Pltf. contemied that upon proof 
that the botthj coiilaltiod eauKtie soda, 
that the i>evorage was mauufactured & 
bottled by deft. & distrii)uted by liim 
for oonsumi)tion, &■ that injury to 
pltf. had ensued upon drinking of its 
contents,* the principJo of res tpm 
lomii^ur applied. Verdict for deft. 
Appeal dismissed.— W illis v. Coca 
Cola 0(». of Canada, Ltd., ri931] 1 
\V. W. R. M5 ; 2 1). L. R, 173 ; 47 
B. C. R. 481.- CAN. 


364 ii. ~ - .h vV 

dalrv CO. is liable to a consnrniu’ for 
('hips of glass <*ontainc‘d in a bottle of 
miJk f>nrc‘hHH(‘d L'orn a dealer, & the 
dealer is liable for l»nfaeh of implied 
warraiitv uiuler Hah^ of Goods Act. — 
Shandloff V. City Dairy, [1936] 4 
J). L. K. 712 ; O. R. 579 ; 6 F. L. J. 
(Clan.) 106.— CAN. 
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— Creme manufacturers sold a crane in parts 
tro a firm of builders, the arrangement being 
that the parts were to be assembled by the 
builders’ men. The builders had in their 
employment an experienced crane erector, 
who in assembling the parts found that cer- 
tain cog-wheels worked stiffly, did not fit 
accurately, & required to be remedied ; he 
accordingly marked in chalk the places where 
there was inaccurate fitting, saying at the 
same time that ho would have to report the 
matter to his employers. Before the defects 
so discovered had been remedied the erector 
began working the crane, & while he was so 
engfitged a part of it fell & killed him, the fall 
being due to the defects above mentioned. 
In an action by his widow under Fatal Acci- 
dents Act, 1840 (c. 93), against the manu- 
facturers of the crane : — Held : the defects 
being discoverable on reasonable inspection, 
&, having in fact been discovered by the 
deceased man, the manufacturers owed him 
no duty & were not liable for the accident. — 
FAEiit;. Butters Bros. & Co., [1932] 2 K. B. 
600 ; 101 L. J. K. B. 708 ; 147 L. T. 427. C. A. 

Annotation : — Consd. Otto tJ. Bolton & Norris, [1936] 1 
All E. K. 9G0. 

364c. — .] — Defts. were the 

manufacturers of a bull-ring, a ring through 
which an overhead trolley-wire passed, 
t'fc which liad been supplied to a local 
authority to be used in their overhead 
system of wires. An employee of the local 
authority, while working on the w'ires, was 
knocked from a wagon A killed by the 
breaking of the j*iiig. The ring had not at 
any time been subjected to any tfist, either 
by defts. or by the coipn. Pltf., the widow" 
of the employee, sued defts., alleging that 
the breaking of the ling was due to the 
negligence of defts. Hhe also sued as adminis- 
tratrix of her husband. A, as such, claimed 
damages foj* ids loss of expectation of life : — 
Held: (1) although deft/S. were negligent in 
the manufactm’o of the ring, A su<;h negli- 
gence was the cause of the accident, there 
w'as an opportunity for intermediate examina- 
tion of the ring by the local authority, wdiich 
examination would have disclosed the defect. 
Defts. as manufacturers of the ring were not, 
th<u*ef<.n*e, liable in damages to pltf. ; (2) if 
defts. had l>een liable, the damages for the 
loss of expectation of life would have been 
£500, A tins siun, under the Administration 
of Estates Act, 1925 (c. 23), s. 4fi, would be 
the absolute property of the widow. — 
Dransfield V. British Insulated Cables, 
Ltd., [X937J 4 All E. K. 382 ; 54 T, L. R. 11. 

S64d. Applt., who contracted 

dermatitis of an external origin as the result 
of wearing a woollen garment which, when 
purchased from the retailers, was in a defec- 
tive condition owing to the presence of excess 
sulphites which, it was found, had been 
negligently left in it in the process of manu- 
facture, claimed damages against both re- 
tai lei's A manufacturers. The pi*esence of 
the deleterious chemical in the garment was 
a hidden A latent defect, A could not be 
detected by any examination that could 
reasonably be made ; nothing happened 
between the making of the garment A its 
being worn to change its condition ; A the 
garment was made by the manufacturei's 
for idae purpose of hfeing worn exactly as it 


was worn in fact by applfc. : — Held : those 
facts established a duty to take care as 
between the manufacturers A applt. for the 
breach of which the manufacturers were 
liable in tort. The principle of McAlister 
V. Stevenson, No. 364a, can be applied only 
where the defect is hidden A unknown to the 
customer or consumer. The liability in tort 
was independent of any question of contract. 
— Grant v. Australian Knitting Mills, 
Ltd., [1930] A. C. 85 ; 105 L. J. P. C. 6; 
154 L. T. 18 ; 52 T. L. R. 38 ; 79 Sol, Jo. 
815, P. C. 

Annotations; — Distd. Evans v. Triplex Safety Glass Co,, 
119361 1 All E. 11. 283 ; Howard v. Furness Houldor 
ArKontino Lines, Ltd. & Brown, Ltd., [1930] 2 All E. K. 
781 ; Kubach v. Hollands, [1937] 3 All E. R. 907. 

364e. — ^ Onus of proof.] — Pltf. 

bought a motor car fitted with a “ Triplex 
Toughened Safety Glass ” windscreen of 
defts.’ manufacture. When the car was 
being used, about a year after the date of 
purchase, the windscreen suddenly A for no 
apparent reason broke into many fragments 
A injured the occupants of the car ; — Held : 
in these circumstances the manufacturers 
were not liable in damages, for the following 
reasons : tlie lapse of time between the 
purchase of the car A the occurrence of the 
accident ; the possibility that the glass 
might have been strained when screwed into 
its frame ; the opportunity for examination 
by Die intermediate seller ; A the break- 
ing of the glass might have been caused by 
something other than a defect in manu- 
facture. — Evans v. Triplex Safety Glass 
Co., Ltd., [1936] 1 All E. R. 283. 

— Goods not tested by retailer.] 

- -A schoolgirl was carrying out a chemical 
experiment with chemicals supplied by the 
teacher of the chemistry class, wken an 
exxilosion occurred whereby she was severely 
injimul. The experiment was one for the 
making of oxygen by heating a mixture of 
potassium chlorate A manganese dioxide, a 
ixirfectly harmless experiment. The teacher 
had purchased tlie chemicals from the second 
defts., receiving as manganese dioxide a 
black pow'der so labelled in a packet. In fact 
the black iiowder w as a mixture of antimony 
sulphide A luanganese dioxide, indistinguish- 
able from manganese dioxide to the eye, but 
dangerous when heated with potassium 
chlorate. The second defts. had purchased 
this powder as manganese dioxide from the 
third party, wdiose invoice stated ; “ The 

'above goods are accurate as described on 
leaving our works but they must be examined 
A tested by user before use. The above 
goods ai‘e not invoiced as suitable for any 
purpose but they are of the nature A quality 
described.” The second defts. had carried 
out no test on the powder A had not advised 
the teacher that an examination or test 
would be advisable. The second defts. knew 
that the powder would be used for the pur- 
pose of school exi>erinM?nts, but they had not 
told the third party that the powder might 
be so used, l^he schoolgirl j'eccjverod dam- 
ages, in an aciitjn foi* negligence, from the 
second (lefts., whf» sought An indemnity or 
contribution from the third party ; — Held : 
(1) as the third party had n<j noiice of the 
intended user of the* powder, which might 
have been resold for a variety of purposes or 
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in innocuous compounds or mixtures, & as 
the second defts. had not canied out a test, 
as the invoice prescribed, & which the second 
dofts. had ample opportunity for doing, the 
third paity was not liable to indemnify tiie 
second defts, ; (2) as the third party could 
not have been successfully sued by the 
schoolgii'l, the thii*d party was not liable to 
contribute as a joint tortfeasor*. — Kubach v. 
Hollands, [1937 j 3 Ml E. R. 907; 53 
T, L. B. 1021 ; 81 Sol. Jo. 700. 

364«g. Hair dye.]— Pltf. had been 

in the habit of having her hair dyed with 
henna at the second deft.’s shop. The 
second deft, suggested that pltf.’s hair should 
be dyed with Oloxo, a dye which she described 
as harmless, At which wa,s prepared by At 
bought by the second deft, from the first 
deft. IMtf,' raised objections to the use of 
such a dye but was assured it was safe h) use. 
Pltf. as the i-esult of the use of the dye had 
An acute attack of dermatitis At nervous 
trouble. The first deft, by its agent had 
warranted the dye as safe, but for ti‘ade 
reasons it had supplied the ser^ond deft, 
through a wholesale hairdressers’ sundries- 
man. A bt>oklet was issued with the dye 
which stated it was dangerous if used witliout 
a skin test ; but no war ning was given t/O the 
second deft, as to the dang('r. A certain 
quantity of the dye being purrdiased by the 
second deft., she was entitled to A: did atttmd 
' certain lectures A: demonstrations givem on 
behalf of the first deft. A: the lecturer* upon 
belialf of the co. stated that the co. would 
indemnify hairdre.sser*s using tJiis dye against 
claims arising out of its use : — Held : (1 ) pltf. 
was entitled to recover against the second 
deft, in contract ; (2) pltf. was entitled to 

recover against the first deft, in tort ; (3) the 
second deft, was (m titled to i*ecov(‘r from the 
first deft, damages for bn‘ach of contract 
Ac those damages w’^erc the damages the second 
deft, had t-o pay to pltf. in fJiis action A: her 
costs of the action ; (1) tin' indemnity given 
at the lectures was not made at sucIj a time 
that it could he considered a pai’t of the 
contract with tire second deft. — Parkeh v, 
Oloxo, Ltd. Ac Senior, 11937) 3 All E. li. 
521. 

364h. — — To retailer — Sale through sundries- 
man.] — Parker v. Oloxo, I^td. Ac Senior, 
No. 3(ilg, ante. 

- Lectures on use — ^Indemnity,} 

Parker v. Oloxo, Ltd. Ac Senior, No. 3hlg, 
ante. 

364k* Liability of repairer of dangerous article.] — 

While the male pltf., the owner of a motor 
cycle to which a few days previously defts. 
had fitted a sidecar, was driving the com- 


bination along a public road the sidecar^ 
became detached from the motor cycle. 
Both the male pltf., Ac the female pltf. who 
was a passenger in the sidecar, sustained 
l>crsonal injuries. In an action for damages ; 
— Held : defts. were guilty of negligence in 
fitting the sidecar to the motor cycle, that 
they were liable to the male pltf. in contract 
& in tort, Ac to the female pltf. in tort. — 
Malfroot V. Noxal, Ltd. (1935), 61 T, L. R. 
551 ; 79 Sol. Jo. GIO. 

3641. .] — Pltf. was working as an electric 

welder in a boiler of a steamship when an 
explosion occurred Ac steam came in through 
the furnace door. After one vain attempt he 
succeeded in making his way through the 
door. He was badly scalded but suffered far 
more from shock Ac was rendered neurasthenic. 
The escape of steam was due to the fact 
that in a valve chest a bridge, in which a 
brass bush fitted, had been put in upside 
down. The valve had been assembled Ac 
fitted by the second defts. Pltf. alleged that 
both defts. were negligent in that the valve 
chest was made of cast iron. Against the 
first defts. lie alleged negligence in not taking 
sufficient precautions against water hammer 
by securing effective drainage of the steam 
pipes. As that having brought the steam upon 
the ship they were liable under the principle 
of Hylands v. Fletcher for not keeping it 
under control. Against the second defts. 
he alleged negligence in wrongly assembling 
Ac fitting the valve chest, contending that 
though there was no pidvity of contract they 
were liable in tort for supplying a dangerous 
article: — Held: there was no negligence in 
using a valve chest made of cast iron ; there 
was no negligence in the shipowners in not 
having an improved system of drainage of 
the steam pipes to exclude the possibility of 
water hammer ; the doctrine of Ry lands v. 
Fletcher was not applicable because there 
was no escape of the steam off the premises 
Ac the steamship owners were not making an 
unnatui'al user of their premises ; the defectve 
bridge was not a source of danger which the 
first defts. knew or ought to liave known, Ac they 
were not liable to pltf. as invitee or licensee ; 
in reassembling the valve with the bridge up- 
side down the second defts. by negligent repair 
convei-ted an article not dangerous in itself 
into a dangerous ai'ticle Ac they knew of the 
danger which they were so creating. This 
imposed upon them a liability for injuries 
caused to pltf., altogetlier apart from their 
liability arising out of their contract wil Ji the 
first (lefts. — -Howard v. Furness Houlder 
Argentine Lines, Ltd.. Ac Brown, Ltd., 
[1936] 2 All E. R. 781 ; 80 Sol. Jo. 551 ; 11 
Com. Oas. 290. 


Part III. — Negligence in 

882a. Motor-van mounting pavement.]— -Where a 
motor-van gets on to a pavement intended 


relation to Highways. 

for foot-passengers & injures persons 
standing there, these facts, in the absence of 


PART in. SECT. 9, SUB-SECT. 1.— B. 

g (p. 69) i. Driving in 

The driver of a tramoar when ( 

In a fog should keep hta (sar under t 


control that he may stop it within the 
limits of his vision. — Vancouver Ice 
& Storage Co. v, British 
Elkotrio Rr. Co.. [19271 i W. W. K. 
631 ; 38 B. C. R. 234.— CAN. 
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b (p. 00) i. The driver of a 

TOofor vehicle upon city streets may 
bo grossly negUgent If his oar Is 
fcmvelliup at the permitted speed of 
20 miles per hour, or even at a much 
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explanation, constitute evidence of negli- 
gence, — E ulor r. Ski^bridge & Oo., Ltd. 
(1930), 40 T. L. B. 236 ; 74 Sol. Jo: 140. 

Annotation ,*-rr-Refd. Halliwell v. Venablea (1930), 99 L. J. 

K.. B. 353, O. A. 

382b. •] — skid is a sufficient explanation to 

negative the suggestion of want of care in 
the case of a car mounting the pavement. — 
Hinton v. Gilchrist (1930), The Times, 
March 8, 1930, D, 0. 

389a. Inability to pull up within limits ot vision.] 
— It seems to me that when a man drives 
a motor car along the road he is bound to 
anticipate that there may be things & people 
or animals in the way at any moment, & 
he is bound to go not faster than will permit 
of his stopping, or deflecting his course, at 
any time to avoid anything he sees, after he 


has seen it. If there is any difficulty in the 
way of his seeing, like a fog for instance, he 
must go slower in consequence. In a case 
like this, where a man is struck without 
the driver seeing him, the driver, the deft., 
is in this dilemnaa ; either he was not keep- 
ing a sufficient look out, or, if he was keeping 
the best look qut possible, then he was going 
too fast for the look out that could be kept. 
I really do not see how it can be said that 
there was no negligence in running into the 
back of a man. If he had had better lights 
or had kept a better look out, the proba- 
bility is that the accident would never have 
happened (Rowlatt, J.). — Page v. Richards 
& JDrapbr (1920), cited in 149 L. T. p. 263, 
D. C. 

Armoiation FoUd. Tart v. Chltty & Oo., [19331 2 K. B. 463. 


lower rate of speed : w'hat Is an exces- 
sive rate must depend upon the oir- 
cuinstanoes of each case. In this 
case, where there was a collision of 
motor vehicles at the intersection 
of two city hJiffhways : — Held : the 
driver of the vehicle on the right had 
not such a clear view of approaching 
traffic as made it safe to approach the 
intersection at the rate at which his 
vehicle was travelling — 15 miles an 
hour or more. — Makitn v. Powell, 
PowFXL V. Martin, [1928] 4 D. L. R. 
149 ; 62 O. L. R. 436.--nAN. 

h (p. 60) 11. .] — In ordinary 

circumstances, if a driver turns out of 
& across the line of traffic, after giving 
the usual warning by putting out his 
hand (although his duty may not be 
so great as to make sure), he acta 
negUgently unless he has at least 
reasonable ground, beside the mere 
fact of his warning, for believing that 
he can out across without endanger- 
ing approaching traffic. — G reen v . 
Hardy, [19291 H. A. S. R. 58.-— AUS. 

h (p. 60) ill. ,]— Cameron v. 

McDonald, [1931] l W W. R. 731; 
2 D. L. R. 978.~-CAN. 

u (p. 61) i. ,1 — Collins v. 

General Service Transport Co. 
(B. C.), [1927] 2 D. L. R. 363.— CAN. 

U (p. 61) il. .1 — SCHONBBRNER t?. 

Barron (Alta.), [1927] 3 D. L. R. 708 ; 
[19271 2 W. W. K. 417.— CAN. 

u (p. 61) ill. .]— Even though a 

motor car Is travelling on the right- 
hand side of the road, the driver is not 
justified in holding to his course regard- 
loss of the oonsoquences, but is bound 
to exercise Reasonable care to avoid 
Injuring others, & owes this duty to 
the driver of an approaching car even 
if the latter has not yet complied with 
the statutory provision requiring him 
to turn out to the right of the centre of 
the highway. — Audet v. Wetsoh, 
[1929] 2 D. L. K. 186 ; 23 S. L. R. 165 ; 
[19283 3 W. W. R. 656.— CAN. 

u (p. 61) iv. .] — A driver of a 

motor vehicle must expect the presence 
of other persons & animals on the high- 
way, & ms failure to see them in time to 
avoid running into them may amount 
to negligence. — K batlky v. Spearino, 
[1931J 2 W. W. R. 309.— CAN. 

u (p. 61) V. .] — Pltf., a pedes- 

trian, was proceeding over a footpath 
to a gate into a place on a racecourse 
where motor vehicles parked. A 
motor car proceeding over the foot- 
path, which at this point was asphalted 
as a track for motor oars, & into the 
parking place, ran down pltf. from 
behind. Pltf. did not see or hear 
deft. *8 car, but before approaching the 
asphalted track be looked into the 
motor park & also on to ttie roadway, 
but edong the direction opposite to 
which pltf. was approaomng* On 
approaching the gate, he stopped 
momentarily facing the motor park. 


The driver of the car gave no sufficient 
warning, & came from such a direction 
that the pltf. was entitled to expect a 
warning. The car was accelerated just 
before it struck pltf. : — Held : deft, 
was guilty of negligence in driving at 
an excessive speed, & had disabled 
himself from avoiding the consequences 
of pltf. *8 default in not keeping a more 
careful look out. — Rankin t>. RtmiABDs 
(1920), S. A. S. R. lOO.—AUS. 

884 i. Breach of regulations under 
Motor Car Acts.] — The breach of a 
statutory regulation under Motor 
Vehicles Act, 1921, which results in 
damage will usually afford primd facie 
evidence of negligence. Phillips v. 
Britannia Hygienic Laundry Co., IJtd., 

S I K. B. 639, appUed. This rule 
_ utably applies when the nature 
of the regulation is such that the breach 
is calculated to deceive other users of 
the highway, & so as to create the 
situation of danger that results in the 
damage sustained. — F orby v. Lauoke, 
11933 J S. A. S. R. 60.— A US. 

3K. .J — Solomon e. Mos- 

SKTT & Bright, Ltd., [1926) App. D. 
427.— S. AF. 

886 xi. .) — A motor truck 

proceeding westerly upon a highway 
was about 5 feet from the south kerb, 
when, as it approached an intersecting 
highway. It struck a boy riding a 
bicycle sc Injured him. In an action 
to recover damages for the Injury from 
the owner of the truck alleging negli- 
gence of the driver, the trial judge 
directed the jury as a matter of law 
that they were entitled to find the 
driver negligent, from the one circum- 
stance that he was on the wrong sld© 
of the highway : — Held : misdirection, 
& a now trial was ordered. — Allen v. 
Lord. [19281 4 D. L. R. 62 ; 62 O. L. II, 
433.— CAN. 

386 xU, .) — The driver of a 

motor vehicle is guilty of negligence in 
travelling on the left aide or the road, 
without any jtist excuse for doing so, 
if he knows or ought to know that by 
so proceeding he is likely to collide 
with another vehicle coming from the 
opposite direction. Sc under such con- 
ditions he Is under the duty to use 
more care & keep a bettor look out to 
avoid a collision than would be 
required of him if he were on his proper 
side of the road. — E riokron v. Klatt, 
[19291 3 D. L. R. 295 ; 2 W. W. K. 6 ; 
23 S. L. R. 567.— CAl^. 

889 i. Insufftdeani JigMing. an 
action for damages resulting from a 
collision between automobiles the 
judge found that the real cause of the 
accident w^s that deft. *8 oar was being 
driven at night with only one lighted 
headlighL Deft, appealed : — HeW : 
said finding was jnstmed Sc the appeal 
should be dismissed. — Nesbitt t?. 
OabnbT, [1930] 3 W. W. R. 504; 
[19313 D. L. R. 106 ; 25 S, L. R. 129.— 
CAN. 


889 11. .] — UlTBBERNUB V. DOW- 

NARD, [1930] 2 D. L. R. 767.— CAN. 

889 ili. Infringement of lighting 
regulation — No tail light.] — Liability 
for negligence does not arise solely 
from the failure to have a red tall 
light burning. — Falsetto v . Brown, 
[1933] 3 D. L. R. 545 ; O. R. 645.— 
CAN. 

389a i. Inability to pull up within 
limits of t?Maoa.>~(l) In on notion 
resulting from a collision at niglit 
between a motor car driven by pltf. 
Sc a car which, owing to its lights having 
gt)no out, had been stopped on the side 
of the highway without having its 
rear light burning : — Held : tbe con- 
tention of deft, could not be sustalnod 
that the mere occurrence of the collision 
was In itself conclusive evidence that 
pltf. must have been driving at an 
excessive speed or not keeping a proper 
lookout, & that his ultimate negUgronce 
in one or other of said respects was the 
real oanse Of the aooideiit. 

(2) Too much weight should not be 
placed upon an admission of fault 
made by a motorist Immediately after 
a collisioD in which he was injured. — 
Brookie V. McKay, [19341 1 W. W. R. 
7^6^^ D. L. R. 690 ; 42 Man, L. R. 39. 

889a ii. .] — Some time after 

dark the electric lights of ; a motor 
float failed & the driver, while in search 
of a mechanic to remedy the defect, 
loft the float near the imlighted side 
of a suburban road. The night had 
been wet, & the road Sc a tarpaulin 
partJally covering the float were so 
similar In colour os to be almost In- 
distinguishable. A motor oar proceed - 
lag at a speed of twenty to twenty -fire 
miles an hour along tbe road, with its 
headlights on but “ dipped,’' collided 
with the floaty — Held: the evidence 
led for pursuer as to the invisibility 
of the float was credible, & accordingly 
it was not a necessary inference that 

S ursuer was in fault In not avoiding 
tie accident ; also, the accident was 
due solely to the fault of the driver 
of the float in leaving his veWole nn- 
Ijghted so as to be a dangerous obstruo-" 
tion on the road. — Scott v. McIntosh, 
119351 S. C. 199.— SCOT. 

S89a iii. .1 — In an action for 

damages resulting from a collision, 
about six a.m. on Sept. 25, between 
deft. ’8 motor truck Sc pltf. *8 waggon 
which was stationary on the right hand 
side of a paved one-way highway : — 
Held ; deft., on his own testimony, 
was either not keeping a proper look- 
out or had not kept his truck under 
such control that ho could stop within 
the limits of his vision ; Sc, further- 
more, deft., whether or not the v?ag- 
gen was unlawfully on the highway, 
was negligent in not using the 
skUl Sc standard of care required of 
him in controlling the direction his 
truck was taking. It should bo kept 
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gg 9 li, Basingstoke to 

Winch^ter there is a “ draw-up *’ opposite 
a refreshment hut. A stationary lorry of 
defte. was drawn up in the roadway opposite 
the draw-up, & there was a conflict of evi- 
dence whether this lorry was showing a rear 
light. It was a moonlight night, but the 
stationary lorry was in sli^ow. Pltf.'s lorry 
when driving from Basingstoke to Win- 
chester ran into defts.* stationary lorry. The 
driver df pltf.^s lorry said that he was unable 
to see derts.* lorry owing to a beam of light 
thrown by a third lorry, which was in the 
draw-up across the road. The jury found a 
verdict for pltf. & judgment was entered for 
him. On appeal Scrutton, L.J., said that 
he thought that there was just enough evi- 
dence ^ support the verdict of the jury, 
namely, that as to th© beam of light thrown 
by the third lorry. The Ct. of Appeal had 


stated in three oases, as indeed had the Biv. 
Ct., though unfortunately these cases had 
not been reported, that if a driver at night 
proceeded at such a speed that he could not 
pull up within the limits of his vision, he was 
in the wrong. As Ix)rd Bramwbll had once 
observed: “If you cannot see where you 
are going, you must not go.*^ The decision 
in that case did not weaken the force of these 
observations. — Evans v. Downer & Co., 
Ltd. (1933), 149 L. T. p. 204 n., 0. A. 

Annotation : — Goxuid. Tidy v. Battman (193.3), 103 L. J. K, B. 

168. 

3B9c, .] — On a dark evening, when it was 

raining & blowing haj:*d, a Poden steam wagon 
pulled up, 9 in. from the kerb in a 14 ft. 
street, that the driver’s mate might attend 
to the rear lamp, which had gone out. The 
place where the wagon pulled up was very 
dark. A motor cyclist whose light threw a 


in mind that many of the older auto- 
mobile collision cases which deal 
ospecially with ajarony i>eriod8 &: 
Bpacoe dealt with brakes & con- 
trolling meohanisnis for automobiles 
which were much less offleiont than 
those of the present day. — S httst v. 
HARJiirt, U»3«l 2 W. W. K. 54; 44 
Man. L. R. 121 .--CAN. 

389a iv. — — .] — The conleiili(Ui that 
in liistow v. Wefoiein, flOSl] S. (\ R. 

1 28, the law of (Canada, in cases where 
the driver nins into a stationary object, 
was settled in accorduncse with tlie rule 
supposed to be laid down In Tart v. 
(niitty di' Co., [1933] 2 K, B. 453 ; & 
Baker v. Lonyhurst, [1933J 2 K. B. 461, 
is disposed of by the judgment of 
Maktin, J.A., in Hall v. li est Coast 
(■harcofd f’ Wood Products Co., Ltd., 
[1935] 2 W. W. n. 134 ; 50 B. C. R, 18. 

In an action by a grai.uitous pas- 
senger In a motor car for Injuries sus- 
tained when late on a wet nlgld the 
ear ran into a iJile of excavated eartli. 
which was not so lighted or guarded, as 
it was lu)ld it- shouhi liuve been, so Unit 
the danger would ho idainly obvious 
under any possible eonditious : — Hdd : 
after referring to the rule that the 
])rcHenoo of the trap did not excuse the 
driver if when “ho bcf^auio aware of 
it, or ought to have become aware of it, 
bo was able by the exeiviso of ordltiary 
<jare to avoid It, that he had not, [)een 
shown to have been negligent, — 
Thompson v. Wood, [1937 1 2 W. W. R. 
511.- -CAN. 

le. Failure to ffive aiffneU — Of iTdention 
to turn,] — It is incumbent upon the 
driver of a vehicle, who desires to 
change his course & to tum into another 
street, to give a warning to that effect, 
& to tum the comer at a pace which 
will give him complete control over 
hie veldcle. — Uys v. Uys, [19271 
App. D. 394.--S. AF. 

sf. Laok of auffloient control.] — The 
driver of an automohilc shoula have 
his oar under such oontml that he is 
able to come to a stop in the space 
which be sees clear ahead. — MaoGill v. 
HoLMMS (1927), 39 B. C. R. 65.— CAN. 

•g. Failure to give notice of intention 
to cross Blow v, Matland 

(Alta.), [1929) 4 D. L. R. 661.— CAN. 


ah. Absence of ** clear view * — In- 
suffieient lieodtiaht,] — Ruttan v. 
0*Connor-I^nton, (19291 4 D. L. R. 
»€2 ; 64 O. h. R. 2Q8.— CAN. 


gj, Failure to slow down .] — 

When a person driving a motor ear 
at night Knows, that another car is 
on the road a shori; distance ahead, & 
his vision is so interfered with by the 
liedite of an approaching car that ho 
cannot see the location of the oar 
ahead, he is under the duty of slowhog 
down proceeding with ms oar under 
’ Qontrol as \^dll prevent It from 


crashing into the car ahead. — 
Fpetoukr V, Mullen, [19301 2 

W. W. R. 529 : 3 D. L. R. 919 ; 24 
S. L. R. 520.— CAN. 

sk. .1 — No general rule can 

b(t laid down as to the dutj’' of a driver 
of a motor cor to stop when tlie lights 
of an approaching oar interferes with 
ills vision. The circumstanoee of each 
case must be carefully examined before 
concluding that a driver should stop, 
or almost stop, wheu his %dHlon for 
any reason la irnpaiVod. — Northfun 
Electric Co., Btd. v. Kelly, [1931] 

3 W. W. R. 5 27. —CAN. 

sra. Ttestariing taxi in fog — Passengers 
not told to oZipAf.l— While a taxicab was 
being driven in a dense fog astride a 
street-car rail its engine stalled, & 
befort) the driver coultl start it again 
the cab was mn into by a street car 
which, despite the warnings of the taxi 
driver, approached from behind & the 
passengers In the cab were injured : — 
Held : the fact that the driver did not 
fit’s t get his passengers out of the cab 
before attempting to get it under way 
again did not constitute negligence ; 
nor did the driver by driving astride 
the rail or because of the position of 
the car after it stalled violate the 
traffic hye-law relied on by pltfe. — 
Nowell v. Yellow Cab Co., Ltd., 
[19301 1 D. L. R. 491 ; 11929] 3 
W, W. R. 616; 41 B. C. R. 494; 
revsg.t [1929] 4 D. L. R. 280 ; 1 
W. W. R. 822.— CAN. 

an. Failure to keep distance, from cars 
ahead.]'—Thei'e is no authority for 
propounding a rule that the failure of 
the driver of a motor car to keep at a 
greater distance than six to eight 
Feet from cars ahead of him always 
constitutes negligence. — Stanley v. 
National Fruit Co., [19291 3 W. W. R. 
622 ; revsd., [19311 1 D. L. R- 30C ; 
S. C. R. 60.~CAN. 

§0. Car parked for reewonabte time. ] — 
The driver of a vehicle has a right to 
stop temporarily upon a highway to 
load or unload his vehicle, but this 
right is limited by the correlative right 
of others to pass along the highway. 
The right of the driver so to stop 
be exercised reasonably ; Sc whether 
the length of time or extent of stoppage 
is reasonable is a question of fact to bo 
determined by the ciroumstancea of 
each case. — Brain «. Grin ni an, [1^9311 
ID. L. R. 546 ; 86 O. L. R. 223.— CAN. 

tp. No liaMlUy to pedestrian appear- 
ing suddenly from behtnd Vfxtked . 

Deft. driviSg oar had a riffht to expect 
that pedestrians would ,{,1.’ 

A; she had no reason to anticipate tnat. 
fnfonno^d be so fooUsh as to con^ 
out suddenly from betw»n two llnra 
rtf narked oars Without looking w see 
11 there were any 

as jpltl. did.— T a^b e. AinsuEjI 19J1I 
S D. D. E. 26 : O. K. 188.— CAN. 
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sq. Intersection cotUrolled bp Hfjht 
signals — No HabiHty when pedestrian 
suddenly disobeys signals.] — When the 
driver of a motor veidolo has the signal 
lights wdth him he knows that they 
ai'O against pedestrians crossing his 
path, & ho has a right to expect that 
the signals will be obeyed by thorn. 
He must use every precaution to avoid 
an-aocident, but no is not In all cases 
to be regarded os negligent because he 
fails to observe negligent conduct of a 
pedestrian. — Huijvie v. Ckkklman, 
[1931] 1 D. L. R. 682 ; 66 0. h. R. 
360.— CAN. 

■r. Driver of one car negligenl — 
Damage caused by driver of second car 
swerving to avoid accident — LialHlUy of 
first driver.]— T atisich v. Edwards, 
[1931 ]S.C. R. 671 ; 2 D. L. R. 521.--CAN. 

St. Api)roaching intersection at exces- 
fdve speed.] — Held : plif. w’as also 
negligent in approaching the inter- 
section at an unlawful & oxcessiye 
rate of speed, namely, about forty 
miles an hour.— Anderson v. 1’arney. 
[19301 4 D. L, R. 833 ; 66 O. L. R. 
112.— CAN. 

su. Cros.Hin(f arterial road at slow 
speed. \- llATT.K.T V. 6:. Bailey, 

[1937 1 3 \V. W. R. 29, CAN. 

BV. Glaring headlights.) — TINKLER v. 
Goebel, [193142 W. W. R. 413. — CAN. 

gl,. .]—(!) No absolute rule can 

be formulated as to the duty of the 
driver of a motor oaf to stop when 
his eyes are dazzled by the lights of an 
approaching vehicle ; the facta of the 
particular case must determine the 
necessity for hia doing so. (2) In the 
absence of an apparent danger of a 
grazing collision, it is not nogligenco 
for the driver of a motor car to drive 
with his left elbow projecting over the 
window Bill.— Beardsley 
[19321 2 W. W. B. 481 ; 4 D. L. Iv. 
237 ; 40 Man. L. 11. 449. — CAN. 

.j__Hosp.’B servants left a 

roller on the side of a road at mght 
without any light or 
The driver of pitf/s truck, ^ 

car coming towards him, pulled further 
over to the left of the road, but being 
dazzled by the lights of the ca^e did 

not see the roller & there 

dnn) icing the truck :• — Heuf . rnero 
was no negligence on the part of the 

of the truck, & the negUgenw of 
deft was the real cause of the a^ident. 

Taylor v. Main Roads Board, 

[1931] W. A. L. R- 48. A US. 

sf .1— It is negUgonoe to drive 

a car when the driver le bo bltaded by 

the headUghts of an 

that he cannot aoo an^hlng In 

him. — M oGibbon v. Mookrs (1931), 
4 M. P. R. 209.— CAN. ^ 

sw. patting chains on ear after dark — 
No rear light. ]--lt is nogUgenoe for the 
driver of a motor car to kneel m the 
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beam of 16 yds. crashed into the back of 
the wagon &.he was injured. On these facts, 
in an action brought by the motor cyclist 
agai^t the owners of the wagon, the county 
ct. judge found that defts.* serrants were 
negligent, but that defts. had not shown that 
pltf. was negligent : — Held : there was no 
evidence upon which a judgment could be 
founded that pltf. was not guilty of con- 
tributory negligence. Either pltf. was not 
keeping a proper look out or he was travelling 
at such a speed that he was unable to stop 
his motor cycle or to swerve so as to avoid 
the collision. — Tart v. Chitty (G. W.) & 
Co., Ltd., [1933] 2 K. B. 463 ; 102 L. J. 
K. B. 668 ; 149 L. T. 261, D. C. 

Annotations : — Consd. Baker tJ. Lonprhurst & Sons, Ltd. 

(1«33), 102 L. J. B:. B. 573 ; Tidy v. Battman. [1934] 

1 K. B. 319. 

889(i. .] — A person driving a motor vehicle 

at night must drive at such a pace that he 
can pull up within his limits of vision ; 
accordingly, if he collides with something, 
either he was riding unduly fast or he was 
not keeping a good look out ; that is, in the 
absence of some other factor causative of the 
collision. 

Pltf., motor cycling at night, ran into a 
horse tip-cart proceeding in the same direc- 
tion in front of him on its near side of the 
road. The c^rt was without a light. Pltf. 
in his evidence said that his speed was 
16-20 m.p.h., & he could stop easily within 
10 yds. The beam of his lamp showed 
30 yds. ahead. He said that he never 
actually saw it was a cart. He saw a dark 


object loom up & swerved to avoid it : — 
Held: as on pltf.’s evidence, when proving 
the negligence of defts,, contributory negli- 
gence was established, there was no contest 
of fact & judgment must be entered for defts. 
— Baker v. Longhurst (B.) & Sons, Ltd., 
[1933] 2 K. B. 461 ; 102 L. J. K. B. 673 ; 
149 L. T. 264, O, A. 

Annotation : — Difltd. Tidy t?. Battman, [1934] 1 K. B. 319. 

389e. .] — Deft.’s motor lorry was drawn across 

the ro^ running from Chichester to Arundel 
at 7.46 p.m. on Feb. 23, 1932, in such a 
position as to be an unlighted obstruction. 
A motor car had stopped behind the lorry 
about ten yards away on the near side, when 
pltf 8.* son, who had been following the car 
on his motor cycle, drew out from behind, 
dashed into the lorry, & was killed. Pltfs. 
brought an action in the county ct. under 
Ixird Campbeirs Act for compensation for 
loss as a result of the negligence of deft, or 
lus servant. The defence was that the 
accident was caused by the contributory 
negligence of deceased. The county ct. 
judge left the case to the jury, who found that 
deft, was negligent, &; that deceased could 
not by the exercise of ordinary care have 
avoided the consequences of that negligence. 
On appeal by deft. : — Held : on the above 
facts, the questions of negligence & con- 
tributory negligence were rightly left to the 
jury. — Tidy v, Battman, [1934] 1 K. B. 319 ; 
103 L. J. K. B. 168 ; 160 L. T. 90, C. A. 

3 g 9 f. .] — Waring v. Kenyon & Co. (1927), 

Ltd. (1935), 79 Sol. Jo. 306. 


roadway after dark for such a purpose 
as the puttluRT on of chalua without 
haviugr tho red light on the rear end of 
hifl oar which is called for by Motor 
Vehicle Act. — Stepura u. Ridoe, 
[1931] -1 D. L. 11. G94; [1930] 3 

W. W. B. 4G5 ; 39 Man. L. R. 250.— CAN. 

8X. Hacking car into lane vnthout 
wamingA — Eva r. Johnson. [1932] 3 
W. W. R. 502 ; 40 Man. L. R. 628.— 
CAN. 

•y. Breach of lighting regulation as 
contributory negligenceA — Morrison v. 
Febouson, [1930] 1 D. L. R. 913 ; 1 
M. P. R. 81. —CAN. 

sa. Failure to look oui before turning.] 
— The driver of a car before making a 
turn looked in the mirror of his car, 
but did not look out of & behind his 
car ; — Held : negligence. — Hilborn v. 
Johnson (1932), 4 M. P. R. 262.— CAN. 

80 . Breach of Regulaiions.] — The 
driver of a motor car at an Intersection 
failed to give way, as required by the 
Regulations, to a tram-car, alongside 
which a motor-cyclist was riding at a 
reasonable speed, the tram-car prevent- 
ing thp lattOT from seeing tho motor car 
coming from the right. The motor- 
car dnver jnst missed the tram-car & 
collided with Injured the motor 
cyclist, neither seeing the other until 
at or immediately before impact ; — 
Held : under the circumstances the hare 
fact that pltf., the motor cyclist, did 
not give way to a vehicle approaching 
from his right was not evidence of 
negligence ; the question of negligence 
was one for the jimy. which was entitled 
to find that pltf. was not negligent. — 
Ai/UE V. Brown (D. H.) & Son, Ltd., 
11932] N. Z. L. R. 779.— N.Z. 

sh. Negligent arwroach to narrow 
bridge in fog.] — Baldwin v. Bell, 
[1933] S. C. R. 1 ; 1 D. L. R. 232.— CAN. 

sk. Leguing iritck v:iUurut lights,} — 
While a motor truck was being driven 
on a highway about an hour & a half 
before gimsct a tyro blew out & 


the owner-driver, deft., after drawing 
it somewhat to the side of the road, 
left it in the way of traffic approewhing 
from its rear & without putting any 
one in charge or turning on the lights. 
Shortly after dork It was run Into by 
pltfs.* oar coming from behind. The 
evidence as to the time of the accident 
was too imcertaln to Justify a finding 
that the deft, violated the statutory 
revision requiring motor-car lights to 
0 turned on within one hour after 
sundown ; — Held : In so leaving the 
truck deft, was guilty of nc»l&ence 
for which he was liable to pitta. ; the 
pltf. driver being found not guilty of 
any contributory negligence. — E llis 
V. ZhMMERMAN, MORGAN V. ZIMMERMAN, 
[1933] 1 W. W. R. 650.— CAN. 

si. .] — Hall v. West (Doast 

Charcoal & Wood Products Co., 
Ltd., [1936] 2 W. W. R. 134 ; 3 
D. L. R. 53 ; 50 B. O. R. 18.— CAN. 

»m. .]— Tn an action for in- 

juriori to a passenger on a motor truck 
whlcli collldod about six o’clock of an 
Oct. raomhig with an oil tank truck 
which, owing to a broken axle, had 
boon loft on the highway over night : — 
Held : the negligence of both defts. or 
their servants contributed jointly to 
the accident & could not be so sejiarated 
that it could be said that the negligence* 
of either was tho sole cause thereof ; 
therefore, both were liable to pltf. 
Under all tho circumstances, it was 
negligence to leave the oil truck on 
the highway for such a length of time 
without taking reiusonable precautions 
to prevent such an accident, even if 
the statutory dut^ as to reflectors was 
complied with. Tho negligence of tho 
driver of the other truck was iif not 
keeping a proper lookout, in driving 
too fast under the oircumstaueos, In 
not having his car under sufficient 
control, Sc in the fact that his head- 
lights did not comply with sect. 36a 
of said Act. — Wandeleek v. Dawson, 
[1986J 3 W. W. R. 282 ; affd., [1936J 


3 W. W. R. 478 ; C F. L. J. (Can.) 
195.— CAN. 

80 . Both vehicles without lights .] — 
Apnlt., a pillion -rider on an unlighted 
motor cycle driven by his brother, was 
injured in a collision on a dark night 
with an unJlghted motor car coming 
the opposite way. There was a con- 
tinuing act of negligence on the part 
of the two drivers up to tho point of 
Impact, & neither had the opportunity 
of avoiding the other : — Held: althoiujh 
the unllghted condition of the vehicle 
was the causa sine qua non of the 
collision, in order to ascertain the 
causa proximo it was necessary to 
ascertain where the vehicles were & on 
what Bide of the road the collision took 
place, for, even as between the drivers 
of the two vehicles, a collision could 
have been avoided, despite the want 
of lights, If each had kept to his own 
Bide of the road, & theroiore the driver 
of the cycle would bo entitled to succeed 
If the real cause of tho collision was that 
the car, owing to the negligence of Its 
driver, was on tho wrong side of the 
road. — Boukke v. Jessop, [1933] N. Z. 
L. R. 1418.— N.Z. 

sp. Insufficiency of gasoline .] — 
Failure to have sumolent gasoline, 
which caused deft. *8 car to stall, 
whereby pltf.'s car ran into It, Is 
negligence. — Irvine v. Metropolitan 
Transport Co., [19331 4 D. L. R. 
682 ; O. R. 823.— CAN. 

BT, Driving with warn tyre.] — ^Where 
a tyre on a motor car was, to the 
knowledge of the driver & owner, so 
worn & damaged oe to be unsafe for 
use at a speed of 35 miles per hour : — 
Held : the driver was negligent in 
driving the oar with the tyro in that 
condition & the owner was negligent 
in that it did not take reasonable care 
In maintaining the tyres. — Fraser v. 
Children’s aid SooiKTy, [19361 1 
W. W. R. 667 ; 43 Man. L. R. 102.— 
CAN. 




896. Add. Annoiaiion Apld. Brooke w. 

riQ9,fi1 O.TCTi K'7Q 


400a. Presunaptlon that car driven by owner or 
agent.}— Where a pltf. in an action for 
negligence proves that damage has been 
caused by deft.’s motor car, the fact of 
ownership of the motor car is primd facie 
evidence that the motor car, at the material 
time, was being driven by the owner, or by 
his servant or aG:ent. — B arnard v. Suixy 
(1931), 47 T. h, U. 557. D. C. 

407. Add. Annotations : — Consd. Bottomley v. 
Bannister, [1932] 1 K. B. 458 ; McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Howard v. Furness Houlder 
Argentine Idnes, Ltd. & Brown, Ltd., [1030] 
2 All E. R. 781. 

408. Add. Annotations : — Consd, McAlister (or 
Donoghue) v, Stevenson (1932), 101 L. J. 
P. 0. 119. Hefd. Bottomley v. Bannister 
(1931), 101 L. J. K. B. 40; Brant v. Aus- 
tralian Knitting Mills, Ltd., [1930] A. C. 85 ; 
Howard v. Funn^ss Boulder Argentine Tines, 
Ltd. & Brown, lAd., [1930] 2 All E. R. 781. 

414. Add. Annotation: — Consd. Deen v. Davis, 
[1935] 2 K. B. 282. 

Unhorsed van.] — Where an action for 
damages was brought for injuries sustained 
by a child of seven years of age who, while 
playing with other children in a public street, 
had climbed on to & fallen from an unhorsed 
van belonging to defts. & left standing un- 
attended in the street outside their premises : 
— Held : such an object as a sound, stationary 
& unhorsed van possessed no inherent attri- 
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Bool, bute which rendered it dangerous in itseM, 

& had about it nothing which was in the 
nature of a trap or concealed peril, so as to 
render the owner thereof liable *m damages. 
Further, in the present case there was no 
relation of cause & effect between an obstruc- 
tion of the use of the highway & the occur- 
rence of the accident. — Donovan v. Union 
Cartage Co., Ltd., [1933] 2 K. B. 71 ; 102 
L. J. K. B. 270 ; 148 L. T. 333 ; 49 T. L. R. 
125 ; 77 Sol. .To. 30. 

AnnoUUion : — Consd. Llddl© w. North Tlidliiff of Yorkshire 
County Cottncil, [19341 2 K. B. 101. 

421a. Parties — Defendant insured— Institution of 
third party proceeding's against insurer.]^ — 

(1 ) Asa general rule, in the absence of special 
circumstances, the insurance co. which has 
issued a motorist’s insurance policy should 
not be brought in as a tliird party at the 
hearing of an action for damages by the 
injured party against the motorist. 

(2l It is a well established rule of practice 
at the Bar, enforced by the judges, that in 
an action against a motorist the jury should 
not be informed that deft, is insured. 
Gowar V. Hales, 11928] 1 K. B. 191 ; 96 
I L. .T. K. B. 1088 ; 137 L. T. 580, C. A. 

Annotations As to (1) CoMd. Jones v. Birch 

49 T li. R- .OSO. Refd. Grluham v. Davlos (1928), 
139 L:T. 379. AS to m Apld. ^nharn r. Davies (1928 . 
139 L T 379. COESd. Jones v. Birch Bros., Ltd. (1933), 
I 49 T. L. R. f»8G. 


421b. 


, .]— I/ITHIAN V. EPWOBTH 

'press (1926). [19281 1 K. B. 199, n. ; 96 
L. J . K. B 1002, n. ; 137 B. T. 582, n., C. A. 
Annotatimi ; — Dilitd. Gowar v. Ualee. (19281 1 K. B. 191. 


8t. Absence of mirror.] — Gemmill y. 
Grain, [1935] 2 W. W. R, 447 ; 43 
Man. L. R. 155.— <;AN. 

8W, Reliance on having given signal,] 
— It Is negligence for a motorist about 
to make a left turn who has given 
a signal with his left arm to roly solely 
on that signal & to turn without taking 
precautions to see that the turn can ho 
made without the risk of collision 
with a car coming behind him. — 
Leonard McLaughlin Motors, Ltd. 
r. Barnes, [1935] 1 W. W. R. 598.— 
CAN. 

sz. Pushing car from side road into 
higJiway. ]- Vmhins a car from private 
liropcrty on to a highway, into the 
path of a tnick so that the latter cannot 
avoid a- collision, is 
i’iNKO V. Hauhih, [1037] 2 D. I 2 . R. 0-. 

CAN. 

PART m. SECT. 9. SUB-SECT. 1.— C. 

400a i. Presumption that car driven 
by owner or aacjU .] — Proof that deft, 
is the owner of the car is not of i^lf 
suffloient to establish a primA fane 
case of liability on bis part for damage 
caused by the negligence of the driver 
of his private motor car. — M cKenzie 
V. MoKwiN, C1933] V. L. R. 309.— 
AUS. 

Vehicle driven by third party — With 
owner* s permission.] — See Agency, 
Part TX., Sect. 4, sub;sect. 1 ; 

Street Trappio, Part v., Sect. 3, 
sub -sect. 5, 

PART in. SECT. 9, SUB-SECT, t.— D . 

401 i. Duty of driver to give place to 
p«d«rtfian. 1— Elliott v. Johnson, 


[1929] I D. L. R. 208 ; [1928] S. C. R. 1 
408.— CAN. 

401 ii. .1 — A pedestrian who is 

boarding a street car has a right to 
expect hhat a car driver will see him 
& slacken his speed. — James v. Pieql 
(1932), 48 B. C. R. 285. — CAN. 

402 i. Injury must be attributable to 
negligence of driver — Effect of con- 
tributory negligence of pedcslrbms-- 
Effect of bye-law against “ jay -walking. 

— Chester r. Kivnear (Alta.). [19271 
1 1). L. R. 47 : [1920] 3 W. VV. H. 601.— 
CAN. 

402 ii. Duty of trnmear 

drivers. ]— S ymons v. Wi.nnit-kg Elko- 
TRic Co. (Man.), [19281 1 D. L. R. 159 ; 
[19271 3 VV. W. R. G50 ^ affd. sub nom. 
Winnipeg Electric Co. v. Symons, 
[1929] 2 O. L. R, 197 ; [1928] S. O, R. 
627.— CAN. 

402 Hi. ]— Hoare V. 

Inver AB tTY (1926), 29 W. A. L. R. 07. 
—AUS, 

402 iv. Pedestrian in sight for 

three seconds.]— If It is proved in a 
running down case that the porlod 01 
vision of the pedestrian by the driver 
of the motor oar was as much as three 
seconds, the conclusion properly follows 
that the driver oxerolsing duo care 
could & should have avoli^d the 
collision.— Fallon’s Estate v. Claret, 
119321 App. U. 177. — S. AF. 

6k. Failure of driver to give warning.] 

Where a danger of collision arose 
only at the time when a child started 
to run across the road & 
late for a warning to be offooUvc.thert 
is no duty to give warning of ti e 
approach of a motor car.— J olls v. 


Wallman, [19361 S. A. S. R. 121. 
AUS. 

PART III. SECT. 9. SUB-SECT. 2. 

413 I. Defective steering gear of motor 
car — Knowledge of defect.] — ;Moib v. 
Hill (1927), 30 W. A- L. R. 5C. — AUS. 

413 ii. Defective steering gear of 
motor car.]— Deft, was driving ft motor 
car with defective steering gear when 
the car swerved owing to such defect 
& ran over pltf.'s dog: — Held: that 
driving a motor car in a defectum 
condition if the injury may reasonably 
bo discovered or is known renders a 
person liable for the injuries of which 
the defect Is the olfective cause.— Moat 
V. Hili.. [1928] W. A. L. R. 50.— AUS. 

413 iii. . )— In an af ( ion by 

gratuitous iiasscngers for (hunagf^H f()I• 
Injuries sustained while ridnigin dett. h 

motor rnr it. was ftnnid that the <ar 
was in an unlit (tondit ion f(;r driving 
owing to a defeotivo Htivrlng gear 
Held ' deft., who had hoogfit the ear 
seeondhand, was nogligeiil m driving 
it when ho knew or ouglit to inn e 
known that, it was in i!iar unHt eon- 
ditioii. — 'De Lanoih & Johnson - 
Sw, 11937! 1 VV. W. ik I21>; revsd. 
[1937] 3 W, W. R. 101.- -CAN. 

PART III. SECT. 9, SUB-SECT. 7. 

n Absence of Iv'cnce f lights.] 

Tlio falltiro to take out a 

onorate a motor car doc.s not bar the 
recovery of damages uifiniUng fro«^ the 
neSence of the driver of another car , 

K &rb of tl^ « R oaS 

nam ing lights is a bar onI.\ li it can 
^ Ihown that such ^breach was a 
proximate cause of the accident. 

y. Thompson, J 

w!^K. 1000 ; 3 D. L. R. 05. -CAN. 
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Part VII; — Children 


4S7«, *] — A hoy just ovea? the twelve 

years entered a recreation ground provided 
by dfeft. local au^ority “ for the use of 
children under twelve years only/* He fell 
off a swing & was injured by the swing in 
motion hitting him twice before he could get 
away. In an action against defts. he was 
awarded damages for these personal injuries 
on the ground that there being approximately 
two hundred children in the recreation ground 
& but one attendant provided by defts., 
pltf.*s injuries were the result of lack of 
adequate supervision on the part of defts., & 
judgment wae entered for him. Defts. did 
not contend that pltf . was a trespasser in the 
recreation ground. On appeal, judgment was 
entered for defts. on the ground that pltf.*s 
fall from- the swing, as appeared from the 
evidence, was due to his sickness & fainting 
& that there was no evidence on which the 
jury could find that pltf.’s injuries were due 
to lack of supervision on the part of defts. — 
Ptjrkis v. Walthamstow Borough Council 
(1934), 151 L. T. 30 ; 98 J. P. 244 ; 78 Sol. 
Jo. 207, C. A. 

Annotniicms : — Consd. Coates v, Bawtenstall Borouprh 
Couiiril, [19371 3 All E. R. «02 ; Ellis u, Fulham Corpii.. 
IJ937] 3 AUE. R. 454. 

440a. Unhorsed van.] — Donovan v. Union 

Cartage Co., Ltd., No. 420a, ante, 

4-43. Add, Annotations: — Consd. Liddle v. North 
Hiding of Yorkshire Coimty Council, [1934] 
2 K. B. 101. Refd. Donovan v. Union 
Cai^tage Co. (1982), 148 L. T. 333. 

449a. .] — Defts., at the request of the police, 

erected a casualty tent in a public place where 
it was anticipated large crowds would 
gather. Nearby they erected a flag pole 
which was support/od only by four guy ropes. 
A man was left in charge of tlie tent, & it was 
lus 4uty to prevent interference with the 
flag pole. Children who came to play round 
the pole &; to swing on the rope, were re- 
peatedly warned by the attendant to keep 
away. W7iile the attendant was assisting 
a casualty inside the tent, the pole fell & 


injured pltf. No warning' had been given to 
pltf. ^ to other people near the pole : — Held : 
t^he accident was due to defts/ negligence In 
the erection of the pole A; the insufficient 
means taken to protect it from interference 
by children, haying regard to the fact that 
it was an allurement to them. 

Semble : the flag pole came within the 
doctrine of Hylands v. Fletcher, — Shifpman 
V, Venerable Order op the Hospital op 
St. John op Jerusalem, [1936] 1 All E. R. 
557 ; 80 Sol. Jo. 346. 

4491). .] — A tip-up lorry in the charge of a 

single driver had delivered coke in a school 
playground, & was driving away when a 
number of boys jumped on to the rear of the 
lorry causing the tipping pe-i't to tip up. 
Another boy, pltf., had 3umped on to the 
lorry immediately l>ehirul the driver’s cab, 
A wdien the iixiping ptari of the lorry was 
suddenly released it came down on ifltf. &: 
crushed his leg. The headmaster of the 
school had left the boys to play in the 
playground A. had returned intu the school 
premises before the arrival of the lorry. 
He did not know of the arrival of tin? 
lorry. In an action for damages against 
the managers of the school, the headmaster 
A the owners of the lorry : — Held: (1) the 
headmasti^r was not negligent in leaving the 
boys in the playground without supervision, 
nor ought he to liave taken stex)8 t/o stop the 
- lorry from coming during playtime. The 
headmaster A the managei's were accordingly 
not liable ; (2) the owners of the lorry had 
sent the lorry in the charge of a reasonable 
adult, & ought not reasonably to have anti- 
cij)ated interference ; (3) the driver was not 
negligent in not looking to see if the boys had 
jumped on to the lorry, A he could not have 
anticijiaf/ed sufficient weight to tip the lorry. 
The owners of the lorry were, therefore, not 
liable ; (4) a lorry as such is not an alluin?- 
ment to children.— Rawstiiornr v, 

[1937] 3 All E. R. 902. 


PART IV. SECT. 2, SUB-SECT. 4. 

■g. Brecuih of smff aiding reffuiatione — 
Contribiitory neflrWcrmcc.l-^Outribatory 
negUgenoe prevents a workii.an from 
recovering damages for injuries re- 
ceived, notwithstanding a continuing 
breach, on the part of the employer, 
of statutory regulations up to the time 
of the accident. 

Pltf. was a carpenter employed by 
deft. He was working on a soafCold 
fixing boxing for ferro-concrcte supports 
when the plank on which he was 
standing broke & pltf. fell to the floor 
A was seriously injured. He alleged 
breaches of the provisions of Begs. 
8 A 14 made under Soaflolding A 
Excavation Act, 1922 ; inadCQuate 
supervision of the erection of the 
scafiold; A Hiat the scaffold was 
erected without sufficient support A 
with unsultahle material . — Seld : (1) 
the building operations were oairied 
out under a definite A weU*planned 
system, A whatever departures from 
that system were made in particular 
instances were either insepaxahle from 
the carrying on of the work or from 
the wrongful or improper conduct of 
those engaged in the work ; <2) 

assuming, but not deciding, that the 


alleged breach of the regulations had 
l)een established, pltf.*B conduct In 
forcing struts or props from the plank 
on which he was stanoing to the bottom 
of the boxing. A perilstiug in this 
against the definite warning A orders 
of his supervisor, amounted to wilful 
mlsoouduot A negligence which sub- 
stantially contributed to tbe breaking 
of the plank, A pltf. was therefore 
not entitled to recover damages.-^ 
Dunne v. New Zealand RBnuoBBA- 
TINO Oo., Ltd., (1932} N. Z. L. R. 
1040.— N.Z. 


PART VII. SECT. 1. 

488 i. lAabWg dependent on brecu^h 
of duty — Public park close to railway,}^ 
Bold : there was no obligation on the 
oorpn. owning the park to build a 
fence to separate it from the railway. — 
HKfiiABDgON V , Canadian National 
RY. Oo., (19271 2 D. L. R* 801 ; 82 Can. 
By. Gee. 411 ; 60 O. L. R. 296.— CAN. 

PART VIL 8ECT. 2. 6UB-fiECT. 2.-B. 


or I«re— Jl 
A PlNEAB 
Oo., (19281 i W. W. B. 821T-^AN7 
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448 xl. ,3 — Reap., as father A 

tutor of his minor son, brought an 
action in damages against applt. 
for injuries sustained by bis son, then 
seven years of age, resulting from a 
serious accident due to the alleged fault 
of applt. Retp.’s son was playing with 
a small Moycle in a lane behind his 
father’s house ; in that lane, facing the 
house, applt. had placed a cement 
mixer at a short distance from a garage 
which he was constructing. Eesp.’s 
son, on his tricycle, approached the 
mixer A put his hand on the machine 
while in motion, with the result that 
his hand was oawht A drawn into the 
maoldne, where It remained until he 
was extricated. The evidence shows 
that the machine had been left un- 
attended A unguarded at the moment 
of the accident: — Held: applt. was 
liable.-— Bouvmae. FebJI932}S. 0. R. 
118; 2 D, L. B, 424.AiAW. 


■p. Wlud amounts to ,] — ^Au aban- 
doned power house level with a path- 
way down a hill is not an allurement, 
A a boy climbing thereon is a trespasser 
who cannot recover damages for injury 
by oontacjt with an exposed wlro. — 
Dbsjardinb V, Gatineau Powek Oo., 
31936] 3 D. R. 338.— CAN. 
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450« AM. Ann&UaionB /---Expld. Addie B. Sons 
(Ck>lli6i!i60) V. Dumbreck, [1929] A. 0. 358. 
Ooniil. Donovan Dnion Cartage Co. (1932), 
148 L. T. 333 ; Haynes v, Harwood & Son, 
[1934] 2 K. B. ?40 ; Liddle v. North Riding 
of Yorkshire County Council, [1934] 2 K. B. 
14)1 Kills V. Fulham Oorpn., [1937] 3 All 
B, R. 454. Held. (Htnard v, Antifyre, 11933] 

1 R. B. 661. 

— -.] — A CO. having works near a railway, 
under a licence from an adjoining landowner, 
constructed a siding on his land & erected 
thereon a post to which a pulley block was 
attached called a sheave. , To move a truck 
along the siding, a wire rope passed through 
the sheave & round a winch worked by a 
dynamo, & one end of the rope was fastened 
to the front of the truck & the other to the 
back. The siding adjoined some holds which 
were let to the local authority as a play- 
ground. A boundary fence between the 
siding & the helds had disappeared, to 
the laiowledge of the co., children frequented 
the siding & played round the sheave without 
intearuption except when the haulage 
machinery was about to be put in motion, 
which occurred about three times a week. 
On one occasion when a truck had to be 


lOT). V. Caixan, [1830] A. C, 404 99 L. /• 
K. B. 380 ; 142 L. T. 631 ; 94 J. P. 174 j S6 
Com. Cas. 300 ; 28 L. G. B. 648, H. L. 

Moiirton v, PoiUter, [1930] 2 K. 

Obnsd. Sycamore v. Loy (1932), 117 L. T. 342, 

LWdle V. North Hiding ol Yorkshire Qounty Oounoii, 
119343 2 K. B. 101. 


4511). . 1 — Deft, council maintained a children’s 

recreation ground, upon which were devices 
for the amusen\ent of children:, &, inter alia. 
a chute or children’s slide. The infant pltf., 
aged 31, & a boy aged 14, while sliding on the 
chute, collided with a chain, wdiich had 
impi’op<M*ly been fixed across the chute by 
anotiu^r ciiild, pltf. receiving serious injaries. 
The chain w^as listed, witii others, to prevent 
the use of the chute on Sundays, & was kept 
padlocked to a poh* at the recrciation ground. 
It was found that the recreati<»n ground 


attendant had negligenfJy failed to seciuethc 
ciiain to the pole, w’hereby a child had been, 
able to re^move it. Tn an action for damages, 


deft, council (‘intended that the recreation 


ground was provide<i for ciiildren of school 
age o»dy, A tiiat i>ltf. wa.s a trespasser — 
FI (4(1 : (1) i>ltf. vv as accompanied by a com- 
petent guardian, was, tb(‘refore, a licenstK* ; 
(2) the injuries were caused by a danger 
which was known to dedt. council ; (3) 1/lie 


moved two of the co.’? employees, in accord- 
ance with their usual practice, walked to the 
sheave for the purpose of seeing that the rope 
was properly adjusted Sl of driving children 
away. After the men went back to start 
the machine a little girl, aged five, was seen 
swinging on the rope, & the movement of 
the rope caused her hands to be caught in 
the pulley & crushed, & her brother, aged 
nine, was similarly injured in coming to her 
rescue. The father, for himself & as next 
friend of the children, claimed damages 
against the co. for the injuries sustained by 
the children i—Held : it being well known 
to the CO. that when the machine was going 
to start it was extremely likely that children 
would be near the sheave, the duty owed by 
the CO. when they set the machine in motion 
was to see that no child was in such a position 
as to be exposed to danger by the occasional 
use to which the machine was put, & that 
they had failed in that duty. The immediate 
danger being apparent, it was not material 
whether the children were or were not 
trespassers, — Excei-sior Wire Roph Co., 


damages in tite present (jase ought to be 
increased from 1^1,300 io £3,000. — Coatkb ??. 
Rawtenktau. Bokoooii Council, [39371 3 
All K. R. 002 ; 157 L. T. 415 ; 101 J. P. 483 ; 
81 8ol. Jo. 027, C. A. 

458. Add. Annotationfi : —Consd. Beilis v. Fulham 
Corpn., 11937] 3 All E. K. 454. Refd. Diddle 
V. North Hiding of Yorkshire (kmnf y C’ouncil. 
[1934] 2 K. B. 101 ; Purkis v. Walthamstow 
Borough ( ■oiineil (1934), 151 D. T. 30. 

457. Add. Annotations : — Apprvd. Addie R. &Sons 
(Collieries) v. Dumbreck, (1929] A. C. 358. 
Refd. Liddle v. North Hiding of Yorkshire 
County Council, [1934] 2 K. B. 101. 

457a. .] — ^A boy four years of age was killed 

by being crushed in the terminal wheel of 
a haulage system belonging to a colliery co. 
The system, which was \med for depositing 
ashes on a bing situated in a field adjoining 
the colliery, consisted of an endless wire 
cable operated from time to time, as might 
be necessary, from the pithead by an electric 
motor, while at the other end of the system, 
which was not visible from the pithead, there 


PART VII. SECT, a, SUB-SECT. 2,-C. 

450 vll. .J — Havman V. CiTi' 

Pbopkrtv Invbstment Trust Corpn., 
Lm, [19291 S.C. (H. L.) 6.').— SCOT. 

450 vfil. — .1 — ^The pesponsihfHty 
of a person who endangors the safety of 
small ohUdren who have not reached 
the age of discretion is a very heavy 
one. Defts. were held liable for the 
kicking, of a yomag boy by a Colt which 
the infant deft, nding a sf^dle pony, 
was leading on a gtaes strip or boide- 
yard which was between the middle 
of a street Sc a cinder path on vijich 
the boy a compamon had been 
atandt^, it being held that the infant 
deft, was’ negligent in not pf 
attention to the boys after he — 
passed them.-r-BAJWSAT Sc Bamsat e. 
Kiorard ^r^Riokar© (No. l), J108,51 
1 D. L. B. 80$ ; [19851 8 W. w.ja. 
554 : 5 F. L. J. (fclan.) 2^ 

8. 6. ». 808 J 8 1). L. R. 821 ; 8 
F. L. J. (Can.) 115.--0AS. 


PART Vll. SECT. 8, SUB-SECT. 8. 

464 *. .1 — Pink AS & Pink as y, 

Canadian Pacific Ry. Oo., [ 1928] 
1 W, W. R. 321.— CAN. 


454 xi. 


-In an action for 


injuries snstained by a child through 
letting her fliisrere get caught In a 
bread-mixing machine in deft, s bake 
shop:— the child was a tres- 
passer &* therofore, even if the omission 
to provide a guard for the revomng 
geam of the machine might in 
^nmstanoes be negUgeno© with 
respect to an invitee or licensee, th^ 
was no duty to take such a precaution 
with respect to the ohtld.--HmiBNj v. 
OHAIKOWBKJ. U9311 3 W. W. R. 398.— 
CAN. 

A&4 *11. — — ,1 — ^Thore is no liability 
tolnfont ^yassoTB whenjhe children 
know that they are 


HT. Co., [1934] 1 I). R. 484 ; 47 
B. O. R. 453.— CAN. 

454 xiii. '--*-. 1 — A railway rtorfer, 

in tljc rourse of liurTmifr 

rubbish in Mic goods vard 
rail\v«,y station when fi boy oj 'dcun 
veors of ago onturod the yard atlr<o t< d 
bv the liie. Very short b aftoivvards c 
detonator, aooidontall.v conmilod in 
the burning 

sovt‘r(‘iv in}ui'0<l oiio of flio i>or t, • 

Ufhi ' t i»ov wuH ii trosjMiSHor iiu 
uoffrimJioo in rosnoof thai b/) he 
was knowingl.r trospa^mg, ^ ^ , 

i)ortoT‘ had no aiithoriiy to giant 
I ’ri^ tor ^ bo boy to roinain in the 
varll in broeioh of tiio lailway rcgiila- 
iions. tho granting of poTmmUm 

being u if boat tbo HCopo of his duties , 
furtlicr, tJioro was no duty upon 
proprietor of land Buimnarily to exclude 

1 / & in the present cose, the 

porter’s failure immediat.cly to exclude 
the boy did not; amount to ponnis^on 
to him to remain in 
BR^^sniN «, London «. 'N 
K? Oo., ri»36J S. 0. 816.— SOOT. 
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was. a heary horizcmtal iron wheel lound 
which the cable passed A; returned. The 
field was surrounded by a hedge, which was 
quite inadeqtmte to keep out the public, 
A it was, to the knowledge of the colliery 
CO., used as a playground by young children. 
The colliery officials at times warned children 
out of the field, but their warnings were dis- 
regarded^ The wheel was dangerous A 
at&active to children, A at the time of the 
accident it was insufficiently protected. The 
accident occurred owing to the wheel being 
set in motion by the colliery servants without 
taking any precaution to avoid accident to 
arsons frequenting the field. The boy had 
een warned by hie father not to go near the 
field or the wheel. In an action for damages 
by the father tigainst the co. : — Held : the 
boy was a trespasser & went on the colliery 
premises at his own risk, A the co. owed him 
no duty to protect jhim from injury. — 
Addie, R. a Sons (Collieries) v. Dum* 
BRECK, [1929] A. 0. 368 ; 98 L. .T. P. O. 119 ; 
140 L. T. 660 : 45 T. L. K. 267 ; 34 Com. 
Cas. 214, n. L. 

Annotaiions : — J^pld. Mourton v, Poulter, [1930] 2 K. B. 
183. Consd. Ooatos v. HaWtenstall Borough Council, 
[1937) 3 All E. It. 002: Ellis v. Fulham C^orpTi., [1937J 
3 All E. II. iru. B^d. Excelsior Wire Hope Co. v. Callaii, 
[19301 A. C. 404 : BoiioTan v. Union CarlAigc Co. (1932), 
148 L. T. 333; Liddle v. North Hiding of Yorkshire 
Ooimty Coimcll, [1934] 2 K. B. 101 ; Parkis v. Waltham- 
stow Borough Council (1934), 151 L. T. 30 ; Morgan v. 
Incorporated Central Council of the Girrs I’riendly 
Society, [1936] 1 All E. R. 404 ; Weigall v, Westminster 
Hospital, [1936] 1 All K. H. 232 ; Hawkins v. Thames 
Stevedore (V>. & Cold Storage Co., [1936] 2 All E. H. 472. 

457b. .] — Excelsior Wire Rope Co., Jjtd, 

Callan, No, 451a, ante, 

457c. •]— -Mourton v. Poulter, No. 309a, 

ante, 

457 cl. — In the course of carrying out a road 

improvement in their district deft. counciFs 
workmen had to excavate a large quantity 
of soil which, till it could be cleared away, 
was placed on the new verge of the road 
against a new rettiining w^all which the 
council had built. This heap of soil formed 
a slope giving easy access to the top of the 
wall. There was evidence that the children 
of the neighbourhood played about the works, 
but were always warned off when workmen 
were there. On a Saturday afternoon, after 
* the workmen had left, two boys were sitting 
on the new wall, A seeing them there the 
pltf., a boy of seven years of age, who also 
had been previously warned off, climbed up 
tlie heap A sat on the wall between the other 
two, A in trying to show them how bees 
flew he waved his arms A, losing his balance, 
fell backwards A sustained injuries in respect 
of which he sued deft, council : — Held : (1) in 
climbing up the heap of soil A in sitting on the 
wall pltf. was a trespasser to whom defts. 
owed no duty, not having constructed or 


placed the heap where it was with a view of 
causing him an injuiy, or, indeed, in con- 
templation of him at all j (2) the temTOiyy 
heap of soil placed as it was on undealcated 
land did not constitute a nuisance. ^ 

ScRUtTON, L. J. : To make a landowner 
liable for injury to children on his land, it 
m]ast be proved that he expressly or impliedly 
invited them on to his land, A either did an 
act which caused damage with knowledge 
th^ it might injure them, or knowingly 
permitted the existence on his land of a hidden 
danger br trap. An invitation may be implied 
from knowledge that children frequented the 
land without interference. For obvious 
dangers, such as unguarded water, natural 
or artificial, the landowner is not liable. 
The decision in Cooke v. Midland Great 
Western Railway of Ireland^ No. 450, must be 
treated as dealing with a child who was 
impliedly licensed to use the turntable which 
for a child constituted a trap. — 

V. North Riding op Yorkshirb C 
Council, [1934J 2 K. B. 101 ; 103 L. J. K. B. 
527 ; 161 L. T. 202 ; 98 J. P. 319 ; 60 
T. L. R. 377 ; 78 Sol. Jo. 349 ; 32 L. G. R. 
241, C. A. 

An/notaiion : — ^Refd. (/oates i?. Hawtcnritall Borough Oomutll, 
11937] 1 All E. R. 333. 

457e. ,] — Howard v, Picks^ords, I.td. (1934), 

79 Sol. .To. 69. 

457f. .] — Proctor v. British Northrop 

Co., Ltd. (1937), 81 Sol. .Fo. 611, C. A. 

460a. .V-C/OATKs V, Rawtenstall Borough 

Council, No. 451b, ante, 

462a. .] — A borough council maintained 

public paddling-pool for children. A quantity 
of sand had been placed at one side of th<‘ 
pool, some of which had silted, or been pushed 
under tlie water, A boy, tlu^ son of a rate- 
payer of the borough, while paddling, stepped 
upon a piece of glass bidden in the sand, A 
cut his toe. This accident happened almost 
immediately after the pool had been raked 
out by an official of the council : — Held : 
deft, council knew of tlie possibility of 
danger, A was imder a duty to see that it was 
provided against, which duty it failed to 
perform. It was, therefore, liable, whether 
the child were a licensee or an invitee ; per 
xSlesser a MacKinnon, L.JJ. : the child 
was a licensee A not a.n invit>ee, since he W'as 
not invited for some purpose of business or 
material interest. In this respect a rate- 
payer or his son is in no different position 
from any other visitor to the park. — Eli.is v, 
Fulham Borough Council, [1937] 3 All 
E. R. 464 ; 167 L, T. 380 ; 101 J. P. 469 ; 
,53 T. L. R. 884 ; 81 8ol. Jo. 650 ; 35 L. G. R. 
507, C. A. 

Annotation : — Apld. Coates v. Rawtcnstall Borough Counoll, 
ri937J3 AUE. R. 602. 


468 I. L4ceiw««.]— A cadia Coal Co. 
V, McNeil, [19271 3 D. L. R. 871; 
[19271 8. C. R. 497 ; 33 Can. Ry. Oaa. 
49.~^AN. 

45S ii. .] — ^Edwards v, London 

Midland A SoorttsH Rt. Oo., [1928] 
S. C. (Ct, of Befw.) 471.— SOOT. 

PART VII. SECT. 4, SUB-SECT. 1. 

469 ill, ,] — ^A woman went with 

her child two 8c a half years old to 
the defts.* shop to buy olothlng for 
both. While there a mirror fixed In 


the wall, & in front of which the child 
was, fell & injured him: — Held: It 
was a question for the Jury whether 
the minor fell without any active 
interference on the child’s part : it so, 
that in itself was evidence of negligence ; 
but if not, the question for the Jury 
would be whether defts. were negligent 
in having the mirror so insecurely 
placed that It could be overturned , by 
a child : 8c it that question was 
answered in the afilxmative, the child, 
having come upon defts.* premises by 
their Invitation & for their benefit, 

20 


would not be debarred from recovering 
by reason of his having dli*ootly 
brought the Injury upon himself, — 
SANOfiTBSR V, Eaton (T.) 8c Co., Ltd. 
(1894), 25 0. R. 78; affd- (1894), 
21 A. R. 624 ; affd (1895), 84 S. 0. K. 
708.— CAN. 


469 iv. .] — Deft, sold oartrld^ 

to the infan^ltf., a boy about twelve 
years old. The sale was a vlqlatton 
of the prohibition in s. 119 of CSffidniid 
CTode. When a rJfie with which said 
boy 8c a friend were shooting was 




471. AM. AnnpttxHm Oliver v, Birming- 

ham & Midland Motor OmnibnB Co. (1932), 

48 T. L. B. 540. ^ 

471a« -i — ^An infant four years old was 

crossing a road in charge of his grandfather. 
He was struck by a motor omnibus & received 
permaaent injuries to his left hand. The 
jury fottnd that the accident occurred through 
the negligence of the driver of the motor 
omnibust & the contributory negligence of the 
grandparent. The county ct. judge held that 


Vol. XZXVl.— Negligeiioe. CaMs471-^«^‘ 

the doctrine of identification no longer applied 
& gave judgment for pltfs. Defts. appealed : 
— Held : the county ct. judge was right. 
Since the decision of the House of X<ords In 
Mills V. Armstrong ; The Bernina^ No. 807, 
the doctrine of identification was no longer 
part of the law of England. The appeal 
must be dismissed. — Oliver v. Birmingham 
& Midland Motor Omnibus Co., Ltd., 
ri933J 1 K. B. 35 ; 102 L. J. K. B. 65 ; 147 
L. T. 317 ; 48 T. L. R. 540. 


Part VIII. — Liability of Persons Jointly Interested 


47Sa. Liability of party in control of proceedings.] 

— Circumstances (see Aoencv, No. 2318b, 
ante) in which : — Held, : the landlord was 
liable for the damage, on the grounds (inter 
alia) of (a) control of the proceedings, 

(h) a joint tortious enterprise, k. (c) that, 
having undertaken the examination, he was 
under a duty to take reasonable care to avoid 
damage resulting from it, could not escape 


liability by getting some one else to make the 
examination or part of it for him. — Brooke 
V. Bool, [1928] 2 K. B. 578 ; 97 L. J. K. B. 
511 ; 139 L. T. 376 ; 44 T. L. R. 531; 72 
Sol. Jo. 354, I). 0. 

Annotution -Oonsd* Honey will & Stohi. Lid. r. Larkin 
BroR. (London *8 Commercial PhotographorR), I^td., 
[193il 1 K-. B. 191. 


Part IX. — Proof of Negligence. 

482. Add. Annoiatimi : — Generally, Refd. Baker v. 484. Add. Annotation : — Apld. l)csborough 
Longhurst & Sons, Ltd., [1033] 2 K. B. 461. Portsmouth (1934), 27 B. W. C. 0. 192. 


loaded with one of the cartridgOB so 
obtained something went wrong with 
the foreHight & he, standing In front 
of the rifle, attempted to put it right 
while the friend was holding it. The 
rifle went off & injured the infant pltf. 
He sued for damages for the injuries 
so BUfitaiued & bis mother sued for 
hospital & medical expenses ; — 
Held : the boy's negligence prevented 
him from recovering. — Wasnet v. 
JURAZSKY. [1933] 1 W. W. B. 155 : 1 
D. L. IL 616 ; 41 Man. L. R. 46,— CAN. 


q L .] — In children's cases the 

question of contributory negligence 
resolves itself Into whether, having 
regard to pltf.'s age & appreciation of 
the risk, his conduct was culpable 
uogligonoe or not. If he showed as 
much care a.M a person of his age & 
appreciation may reasonably bo ex- 

g eotod to show he cannot bo said to 
ave been culpable. Deft, held liable 
for injuries suffered by the infant pltf. 
as the result of the tipping of doors 
which deft, had i^lJod on top of a cup- 
board which he had put in a public 
lane & which tho infant pltf., while 
at play, climbed upon. — TtrRNER & 
Turner v. Korkn, fl931] 3 W. W. R. 
684 ; affd., [19821 1 W. W. R. 480 ; 20 
Alta. L. R. 129.— CAN. 


t i. .] — While passing a 

group of small boys tbe driver oTf defts.' 
motor tnjck invited thorn, or at least 
permitted a number of them, to get 
on the truck. Before one of tho group, 
pltfs.' son aged six & a half years, could 
socuro a place on the runnlug hoard it 
became fiUed Sz ho grabbed a rod that 
extended along tho truck In front of 
the rear wheels & was keeping up in 
^8 way with the truck when, its speed 
being increased, he fell & was killed by 
being run over by a rehr wheel. The 
driver testifled that he had told the 
boys for whom there was no room to 
stand hack A that then pltfs.* boy had 
gone as far from tho truck as to the 


side ditch. Tho testimony adduced by 
pltfs. contradicted that of tbe driver. 
The trial judge excluded tho question 
of twmtributory negUgence from the 
cousidcration of the jmy, & it returned 
a general verdict for pltfs.’ : — Held : 
the direction of the trial judge to tbe 
jury on tbe quostiona of law was 
con'oot, & the verdict of the jury wap 
justifled by tho evidence,* — Leslie & 
Leslie v. Clarke & Buzza, Ltd. & 
Buzza, (19,30J 1 W. W. K. 633; 3 
D. L. R. 369 42 B. C. R. 391.— CAN. 

PART VUI. 

474 1 . Joint liabUUp — Co-oumers of 
vehicle — NeffligerU driving.] — Me E wen 
V. Armour, [1928] 2 D. L. R. 958. — 

CAN. 

477 i. Whal defendants tnay be joined 
— Separate torts.) — Endbrby r, Scott 
& Wanganui City, [19281 N. Z . L. R. 
407.— N.Z. 

477 ii. Employer of driver <C’ of 

owner of car.l — Where the driver & 
owner of a car are sued, an order may 
be made imder Negligence Acts, 1930 
(Ont.) & 1931 (Ont.) joining as poi'ty 
deft, the employer of both driver & 
owner where owner was paid for use 
of car & driver was alleged to be on 
employer's business. — Lang v. Hooey, 
[1932] O. R. 303 ; 2 D. L.R. 778.— CAN. 

sf. Costs avxirded to aucce^ssful defen- 
dant — liecovery from unsuccessful defen- 
dant.) — Where a passengcp Injured in a 
collision between two motor cars, In 
one of which ho was travelling, brought 
an action for negligence against both 
drivers, he was hold entitled to recover 
aw against the un-successful deft, the 
C(»sts awarded against him in respect 
of the successful deft. — S' 
Merrbit & McLU(’Af», [1930] N. A. 
L. R. 223.~N.Z. 

•'ART IX. SECT. 1, SUB-SECT. 1. 
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special slgniflcanco in law, as estab- 
lished by judicial decisions, & the 
question whether facts established in 
the case amounted to “ wilful neglect *' 
is a question of law & not of fact. — 
Secretary of State v. Ghanaya 
Lal-Skt Kishan (1928). I. L. R. 10 
Lab. 329.— IND. 

sb. Contradictory evidence — Decision 
of trial judge binding on court of appeal.) 
— Abuott V. Davis (Man.), [1929] 4 
D. L. R. 993.— CAN. 

PART IX. SECT. 1, SUB-SECT. 2.— A. 

8k. Non-suit — Based upon answers 
to interrogatorie.8 — Effect of defendants 
tendering no further evidence .) — Kirby 
w. Palmer, [1928] 1 W. W. U. 908 ; 37 
Man. L, R. 277.— CAN. 


PART IX. SECT. 1, SUB-SECT. 2. — B, 

485 i. Ueneral rule.) — While the 
general rule of law is that a judge may 
withdraw an action for iiegUgeuce from 
the jury Sc non-suit pltf., where, on the 
undisputed facts of the ease, it appears 
that the ofjoldent was directly caused 
by pltf.'s own negligence, although 
there may have been, on the facts, 
some negligoiice on tho part of defts., 
yet this power should not be exercised 
unless the evidence is ho stroi^ that 
It would bo wholly unroaKonable for 
the jury to And that pltf. had not 
caused tho accident by his own negli- 
renco - “Erickson v. Canadian Pacific 
U^.?^fJ928) W. K. 694: nffa.. 


art IX. SECT. 1, SUB-SECT. 

502 xi. Pltf. cannot recover 

)r noglJgenoe when the ovldenoe is 
iimlJy consistent with tho cause of 
le a<M*Ident being the negligence of 
Ltf. or deft, or when tho accident is 
lually attributable to some cause 
her than doft.'s negligenoe. — H ay 
ARi) V. MrrroN (1932), 4 M. P. li. 
10.— CAN. 



4»uws 807—666. Bnolis? and Kmpibs Digest SumiEMENT. 

607. Add. Anmtatifiru :—A» to (1) DtotC Jones v. 610. Add. AmuOatiom—BotA, Schlarb 

Great Western By. Oo. (1080), 47 T. L. E. &NorthBastemBy.Co., [1036]1 AUE.B.71. 

39s Consds McGowan v* Stott (1928)» 99 519ae •] — widow, whoa^ husband bad been 

J. £!. B« 357, p.* As U> (2) Gonsd* The killed in a motor accidant, brought an action 

Kite (1933), 40 T. L. It* 525. Retd. Oosmo- fot damage agaizi&t the driver of the motor 

g olitan Shipping Oo. (Xnc.) v. Hatton & oar in which her husband was riding when 

ookson, LM. (Liverpool) (1929), 143 L. T. he was killed. At the close pf pl^.^s case, 

296* QeneruUy, Retd. Simpson v, London, the trial judge, partly at the invitation of 

Midland Sc Soottieh Ry. Oo., [1931] A. O. deft . *8 ooun^, held that there was no case 

361 ; MoOuUum Northumbrian Shipping to go to the Jury & gave judgment for deft. 

Co; (1931), 146 L. .T. 124. „ On appeal bv pltf,. the Ot. of Appeal held 

510a. — ^.] — ^Pltfs. V^ere the widow & children of that the fadis proved required explanation 

a workman who was killed by being crushed by the driver of the motor car. as they con- 

between the buffers of ^ two trucks during stituted an accident of a kind which would 

shunting operations on a siding of the Great not usually happen with proper driving, & 

Western Railway. No one saw the accident therefore the case ought not to have been 

happen, i& there was no evidence to show how withlirawn from the jury. There must 

the deceased came to be at the place where therefore be a new trial. There must be a 

he was killed. Pltfs. sued under Lord special order with regard to the costs. Pltf. 

Campbell’s Act, & obtained judgment, but must have the costs of the appeal, but with 

the judgment was reversed on appeal Sc pltfs. regard to the costs of the first trial, if pltf. 

now appealed to the House of Lords ; — succeeded in the new trial, she woiild have 

Held : although there was no direct evidence the costs of the first trial, but deft, was not 

relating to the accident, it was a reasonable to have the costs of the first trial in any 

inference from all the circumstances that it event. — ^HAnuwBLL v. Venables (1930), 99 

had been caused by the negligence of the L. J. K. B. 353 ; 143 L. T. 215 ; 74 Sol. Jo. 

railway co., & pltfs. were therefore entitled 264, 0. A. 

to recover. — Jones v. Great Western Ry. 543 . Add. Annotation : — Refd. Cutler v. United 
Co. (1930), 144 L. T. 194 ; 47 T. L. R. 39 ; Dairies (London), Ltd., [1933] 2 K. B. 297. 

36 Com. Cas. 136, H. L. 5 ^ 5 ^ Add, Annoiaiiona : — Refd. Broome v. Agar 

612. Add. Annotation : — Aa to (2) Refd. Fanton v. (1928), 138 L. T. 698 ; Powell v. Streatham 

DenviUe, [1932] 2 K. B. 309. Manor Nursing Home, [1935] A. C. 243 ; 

518. Add. Annotation : — Refd. Jones v. Great Mechanical Sc Heneral Inventions Co. v. 

Western By. Co. (1930), 4.1 T. L. R. 39. Austin Sc Austin Motor Co., [1986] A. C. 340. 


PART IX. SECT. 1, SUB*SE0T. 8. 

544 wdi. A’— Held : there being 

a dispute as to the facts from which 
the Inference of oontrthutory negligence 
was to be drawn, the question was 
properly left to the jury by the trial 
judge for the jury to decide. — Anson 
V , Black & White Cabs, Ltd., Black 
Sc White Cabs, Ltd. v. Anson, [1928) 
N. 55. L. R. 321.— N.Z. 

c i. .] — The jury need not 

answer specific questions put to it by 
the ot. in an action for negligence, but 
can i*eturn a general verdict. — Evans 

V . Hudson’s Bay Oo., [1030] 2 

W. W. n, 718 ; 3 D. L. B. 961 ; 43 

B, C. R, 81. —can. 

si. Speed of car.] — Branch v, 
Elus. [1930] 2 D. L. R. 756.— CAN. 

PART IX. SECT. 1, SUB-SECT. 4. -A. 

664 ill. .) — IlovT’s Proprietary, 

Ltd. 1). O’Connor, [1928] V. L. R. 
222 ; [1928] Argus L. B. 117; 40 

C. L. R, 566.— AUS. 

654 iv, .] — Non-dlrootion is a 

ground for granting a new trial only 
when It produces a verdict against the 
evidence. — ^Mountain tj, Edmonton 
City, [1928) 4 D. L. R. 697 : [19281 3 
W. W. R. 27i).— CAN. 

sn. C>apIeao/cMri6tiforpncgNpfnce.1 

— ^New tniil, there being no aiieotion 
to the jury on the plea of conMbutfory 
negligence. — ^M oPonald e. McNeil, 
^ ^ ’ 6 M. P. R. 614. 

PART IX. SECT. 1, SUB-^SBCT. 4.— B. 

661 H. .1 — Harris t?. Healino 

A. G. & Oo. Pty., Ltd., (1927) S. A. 
S. R. 131.— AUS. 

so. Reference to docummtsimprope^^^ 
admitted.] — On appeal from the dis- 
uiifisal of an acJtlon for damages for 
injuries sustained by »»*child on deft.^s 
esealator : — Held : there had been a 
mistrial, iMScauso, intar cdta, ot the 
adthission in evidence of the affidavit 
of the secretary of the bureau of labour 


with a report attached of an ins^ctor, 
& the admission of certain Govt, per- 
mits & certificates with rcspecjt- to the 
escalator based cm govemniontal in- 
spoetiou, without ©videucMi by the 
inspecUu* of his quaUficHitioTm or of the 
nature Sc of the alleged inspec- 

tion. Also, the chai*ge to the jm*y 
liased on these documents was a mis- 
direction;- Wtrzykowhki V. Hud- 
son’s Bay Co., [1936] 2 W. W, H, 
660 ; 4 1). L. K. 208 ; 44 Man. L. K. 
266.-CAN. 

PART IX. SECT, t, SUB-SECT. 4.— C. 

666 Elv. .] — Davison V. Conrad 

(1924), 68 N. 8, R. 218.— CAN. 

566 idvi. .] — ^Anson V . Black 

& Whiit: Cabs, Ltd., [1928] N. Z. L. R. 
321,— N.Z, 

666 xlvil. A — Dalgetty v. 

Hamilton Radial Elbgtrxo Ey. Co. 
(1928), 62 O. L. R. 613.— CAN. 

666 xlviii. .] — Golden v. Cana- 
dian CONSOUDATED GRAIN Oo., LTD. 
& Beaton, [19381 3 W. W. R. 163 ; 
3 D. L. 11. 550.— CAN. 

•p. Judgmeni entered for defendant — 
Power of Court of Appeal .] — ^Alter the 
third Tiiial of an action for damages 
resulting from a collision, motions for 
judgment on the jury’s answers* to 
questions were made by both parties Sc 
referred the judge to the Ot. of 
Appeal. In their view the findings 
for pltf. were against the w^ht of 
evidence,- Sc, therefore, judgment for 
pltf. was out of t^e que^ion. It 
appeared from their opinioDs that, hut 
for the fact that the action had been 
tried already before three juries, they 
would have ordered a new trial only ; 
but deeming it impossible to oonemde, 
on the then undiluted facts ot the case, 
that any verdict lor pltf. bj^any aubae- 
quent jury could be other than perverse, 
the ot. directed judgment to be entered 
once for deft. Pltf. appealed 
Held: after reviewing the facta St 
the findings' jury, the Ct. of 

Appeal had" in so direotlng judgment 


usurped the functions of the jury ; 
& pltf.-applt. was in acMX>rdanco 
with the verdict of the jury entiUod to 
judgment as a matter of right. — 
BENSON V . KWONO Ohono, [1982] 3 
W. W. R.6L— NX. 


PART IX. SECT. 1, SUB-SECT. 4.— D. 

h 1. Incrmclusive.] — Marshman 

^^oDowell^ (1928) S. R, Q. 308. — 

k i. .) — Eebtch p. 

Johnson (N. B.), (1929) 1 D. L. R. 
503.— CAN. 

n i. .] — In an action for 

personal injuries the jury found that 
both pltf. Sc deft, were negligent, that 
notwithstanding pltf;'8 nesdigenoe, ctoft. 
could have avoided the accident Sc 
that the degree of fault attributable to 
each was 50 per cent. : — Held : these 
flndii^ were Inoousisteut Sc there 
should be a new trial. — Db Young v. 
Fraser (1032), 4 M. P. R. 450.— CAN. 

Q li, .] — triid owing 

to confliotiug answers by jury Sc failure 
to decide the proximate cause of the 
accident. — ^M cArthur v. Good (1932), 
4 M. P* R. 636.— CAN. 


, f — rit — Pedlow V . Cana- 

dian National Ry. (Jo., [1928] 4 
P. L. R. 776 ; 62 O. L. Bi 481.— CAN 


sj. Damqoes aaeeeaed on wrong 
principle,] — Where damages have been 
assessed on a wrong wmeiple a new 
trial will be ordered.— D rtden e. Obr 
28 8. R. N. 8. W. 216; 45 
. W. N, 44.--AUS. ^ 



PART IX. SECT. 2, SUB-SECT^ 1.— A. 

678 jpivi. A — flamPENDALB V . 

. L. ]^9207Tl9Wr J W.'v! ; 

37 Man. L. R. 207.— CAN. 

578 xZTtt. L»w» ». 

(1932), SM. I B.m.— «AM. 

_ 678 nvUi. ■ ]— Eaj>oob Ldkww 

. OaBabiaw Nokihmrn 
“ Rt. Oo. (life. ». nt988 8 

W. W. B. 618, P. a— OAH. 



578* AM* Anmtailion: — ^Retd* Manchester Oorpn. 
V. Famworth (1929)» 46 T. L. R. 86. 

580a* Haborovb v* Burn (1929), 46 

T. L. R. 69. 

590. AM* AnnotatianB : — Consd. Ellor v* Selfridge 
Co. (1980), 46 T. L. R. 236 ; McGowan 


VoL XXXVL-'NegligeDoe. Oases 876-^-m 

V. Stott (1928), 99 L. J. K* B. 367, n. 

594* AM* Annotation: — ^Dlstd* McGowan v* 
Stott (1923), 99 L. J. K. B. 357, n. 

595* AM* Annotation : — Expld. langham v* Wel- 
lingborough School Governors & Fryer (1932), 
147 L. T. 91. 


1»ART IX. SfJCT. 2, SUB-SECT. l.-B. 

681 Jtxl. d — B lacker v. 

Waters (1928), 28 8. R. N. S. W. 40C ; 
45 N. S. W. W. N. 111.— AUS. 

681 xxli. .] — Hookxnq v. 

British Columbia Motor Trans- 
portation, Ltd- (1932), 46 B. O. H. 
307.— CAN. 


PART IX. SECT. 2, SUB-SECT. 2. 

683 Wil. — — ,J — In an action for 
damages for negUgonce, once Initial 
neglimnce on the part of deft, is 
established the burden of proof is upon 
deft, to establish contributory negli- 
gence in pltf., & that that contributory 
negligenoe woe a proximate cause of the 
aooident. A verdict for pltf. cannot 
be set aside on the ground that con- 
tributory negligenoe has been con- 
clusively proved unless on the facts 
tn evidence there is no explanation of 
his conduct consistent with proper care 
on his part. — Williams v* Road 
Transport & Tramways Comb. (New 
South Walks) (1934), 60 C. L. R. 268. 
— AUS. 


PART IX. SECT. 4, SUB-SECT. 1. 

689 xiii. Tooth ifi patient’s lung 

after eairaction of UethA — Held: the 
maxim res ipsa loqaii^uT did not apply. 
— MOTAQOART V. POWKRS, 11927 » 1 
D, L. R, 28 ; 36 Man. L. E, 78 ; (19261 
3 W. W. 11. 518.— UAN. 

689 xiv. FmU jpoasihly due to 

action of third pcirty .) — Observations 
upon the applicability of the maxim 
res ipsa loquitur in cases where there 
is a possibility that the fault may be 
due to the action of a third party. — 
Garruthkbs V, MaoGrboor, [19271 
S. C. 816.— SOOT. 

689 XV. ,1 — Henderson v* 

Maib, (19281 S. 0. 1.— SCOT. 

680 xvi. Dangero^ia article 

thrown from (roi». 1 —Hofpman v. 
Nielsen, [1928J S. R. Q. 364 ; 22 
Q, J. F. U. 147.— AUS. 

689 xvii. .1 — Sebedtuk 0. 

Posner, (19281 1 U. L. R. 648 ; (1928] 

1 W. W. R. 258 ; 37 Man. L. R. 230.— 
CAN. 

689 xvlii, ,1 — Whlla proceeding 

at a moderate speed deft.’s oar struck 

§ ltf., a pedestnan, who was crossing 
iie street at a slow pace. The accident 
took place near the centre of the street ; 
there were no other vehicles or pedes- 
trians in the vicinity, Sc there was 
nothing to obstruct deft. *8 view of 
pltit , : — Held : the onus was on deft, 
to show, U he was to escape tbe 
imputation of negligenoe, that the 
accident happened without fault on 
his port, — K a^nstein v. Duvenhaob 
( 1929). 60 N. L. R. 294.— rS. AF. 

589 xfat. .1— Pltfs. agreed with 

defts. to clean the brick & stone ^nt 
of a Mock of stores. BSTtag the clean- 
ing, water mixed with acid entered a 
display window of ono of the ster^ & 
daxnaim the goods in the window, 
stain^ the varnished floor, etc. i— 
Held; the onus was upon pltfs. to 
aooount for the entry of tbewator « 
add. — C apital BxnLDiN(» Oi^n^ 

689 w MmihoU MowA off 

uftUetuforke Mstom — Aocrnmnlation of 
gas. 1-^Tho infant pltf., 6ve reap old, 
was playt^ upon a tdty street when an 
explosion took place in a subterranean 


chamber erected by the city oorpn. 
under the street pavement as part of 
its waterworks system. The explosion 
blew a heavy iron lid Into the air, & 
the boy was injured seriously by burns 
from flames which came from the 
opened manhole 8c by* bruises received 
as ho fell upon the pavement : — Held : 
the maxim res ipsa loquitur should be 
applied & the city corpn. found guilty 
of negligenoe. — Corsini e. Hamilton, 
(19311 4 D. L. R. 313; O. R. 698.— 
CAN. 

689 xxi. .1 — Generally speaking, 

when one oar runs into another from 
behind the fault is in the driving of the 
rear car, & the driver of the rear car 
must satisfy the ct. that the collision 
did not occur as a result of his ne^- 
genoe. — B eaumont v. Ruddy, (19321 
O. R. 441 ; 3 D. L. R. 75.— CAN. 


589 xxii. .] — Deft.'s Servants 

having sole control of certain boom 
sticks, made them fast to tbe shore of 
K* Island in the F. River, In an 
improper 8c insecure manner, & then 
left them unattended. The sticks 
escaped 8c caused damage to pitf/s 
property : — Held : deft, not having 
rebutted the presumption of negligence 
raised against it by the pleadings, the 
evidence & the admissions made at 
the trial, by showing the cause of the 
accident 8c that it was inevitable, the 
doctrine of res ipsa loquitur was applic- 
able Sc deft, must be held llalue in 
damages to pltf. — R, v. Canadian Tuo 
Boat Co., Ltd., (19331 Ex. C. R. 104.— 
CAN. 

689xxiil. .] — Where a passenger 

of a common carrier is injured in an 
aooident of a kind which does not as a 
rule occur except through default in the 
performanoe of the oarrler*B obligation 
to see that proper care & skill are used, 
the maxim res ipsa loquitur applies, 
8c, in the absence of explanation by 
the carrier, proof of the accident 
itself affords some evidence obat what 
happened did in fact arise through the 
failmre to discharge said obligation. — 
Sevioh V* Canadian National Rail- 
WAY8, (19381 2 W. W. K. 109; 4 
D. L. R. 668 : 41 Mon. L. R. 276.— CAN. 


589 xxiv. .1 — ^Where a motor 

vehicle is so driven that it mounts 
on tbe footpath 6c injures a foot 
passhng^ thereon, the case falls within 
the pimciple res ipsa loquitur Sc the 
onus is on the owner of the vehicle of 
explaining the occurrence Sc showing 
that it took place without any negli- 
gence on his part. — C orooran v* West, 
(19381 1. R. 210.— IR. 

689 XXV. .1 — Pltf. seeing no 

tratflo coming from either direction, 
proceeded on a bright, clear day to 
cross a street at a place where, under 
a city hye-law, she was prohibited 
from doing so ; & before die looked 
again for traffic she wad" run down by a 
taxicab. There were no other vehicles 
in motion at the scene of tbe accident : 
— Held : in the absence of an explana- 
tion by the driver of the happening 
of the accident, the ot. was bound to 
Infer that he was not keeping that 
careful lookout whibh a motorist is 
obliged to keep 3c that his negligence 
in toat respect was the proximate 
cause of the accident. — HAOinNa v. 
BBmsa CoLxmBiA Motor Trai^- 
POETATION, Ltd,, (19331 1 w. W. B. 
14.— UAN. 

689 xxvi. ,1 — The doctrine of 

res ipsa loquitur does not necessarily 

23 


apply to an accident so as to throw 
the burden of disproving negligence 
upon deft. — Beok v. Dexter, (1935] 
2 D. L. R. 335 ; 8 M. P. R. 468.— CAN. 


689 xxvii. .1 — Falling upon a 

slippery floor is not an occurrence such 
that a reasonable man might be jnsti- 
fled in toforring negligenoe from the 
fact that the accident happened ; it 
is one thing for a person to suffer 
injury from an instrument or object 
which he has not touched. 8c It is quite 
anotlier thing when the injury occurs 
from an object which such person is 
himself using. — PuiLPO'n* i\ Dairy 
Supply & Cold S'roRAOE Co., 11934] 
N. L. R. 331.— S. AF. 


589 xxviii. .] — Speed alone is not 

negligence. Sc a skid causing injury is 
not evidence of negligence. — F illion 
V. O^Neuj., (19341 4 D. L. K. 698 ; 
O. R. 716.— CAN. 


689 xxix. .J — Pltf., while she was 

on a footpath, was struck Sc injured by 
a riderless motor bicycle. Deft, had 
started the bicycle by pushing It with 
Its engine In gear, but, before he conld 
mount, a part or the machine struck 
bis knee so that he fell Sc lost his hold 
of tbe ))i cycle, which ran on & hit 
pltf. ',-^Held : the foots afforded evi- 
dence of negligenoe. — Mercovtoh v. 
Mullaney, (19341 V. L. R. 285 ; 40 
Argus L. R. 311.— AUS. 


689 XXX. .] — ^A motor Hcrvice co. 

used large quautllios of gasoline 
poured on a cement flm)r to clean 
grtsHse thereon, will) the result that, the 
gasoline reached a heating tank Sc 
(*auHOd an explosion i —Ueld: adan^r- 
oiiR operation Sc the maxim rm ipsa 
IfxpHtur applied. — U nited Motors 
skhvk’k 1nc\ V. IltrrsoN, 11037] S. c. R. 
294 ; 1 D. L. R. 737.- CAN. 


689 xxxi. - — ' . 1~ Tbe fact, that deft . 
had just started on his honejnioon 
after leaving the wedding ceremony 
eatmot he Considered as a factor in 
deieruiining his negligeneo. The 
natural Inferencst^ in such a c’ase is 

that, greater (uire was exerc'.ised. 

Ueank r. Mm’HKLL, |1936| 2 1». L. K. 
260; 10 M. F. K. 375 ; 5 F. Su J. 
(Can.) 245.--CAN. 


589 xxxii. .J — Wbc*re there is a 

duty of care on the part of deft., 
the injurious agency is entirely within 
hib eontpol, nogligenee will he inferj^'tt 
under thti rule res ipsa loquitur & thi‘ 
burden is tm d»ft. to disprove it. — 
Mitchell v. t Campbell, |1937) 1 

W'. W. R. 212 ; 1 D. L. H. 603 ; a£f<L, 
(1937J 2 W. W. R. 497.- -CAN. 

589 xxxiii. .J— There Is iw 

genemU rule that wtuoi m,u overtaking 
vehi(!le colUdes with an ovoTtaUen 
vehicle, primd farie, the driveu- of the 
foi’nier is gtiilty of negligence. v\ here 
pltf, was riding a bieyelt' & a motor 
car was following, without warning, 
pltf. swerved to the right A, so en-me 
into e.<iUiMion with a motor* ear whie)) 
was Just passing or about to pass him 
at a. n^asonable speed in the day- 
time : IfeM : tlu* driver of tho motf»r 
ear had not heeu guilty of any iiogh- 
genee.--.lACKSON v. ThompboN, |1935J 

fe. A. It. 391 .—AUS. 

689 xxxiv. -The fact that a 

foot-passenger crossing a wgliway is 
knocked down by a passing motor 
<rar raises no presumption of negligence 
iurainst tho driver of that t^r.— 
(HTNTRIPar. Cawood, 11937] N. Z. L* R* 
76 ; 13 N. Z. L. J. 30.— N.Z. 




Cases 68Sa— 620b. Ekolish and Empibb Digest Supplement. 


595a* •] — McGowan v. Stott (1920), 99 L. J. 

K. B. 367, n. j 143 L. T. 217, C. A. 

AnnolMim : — ^FoUd. Halllwell v. Veoablea (1030), 99 L. J* 
K. B. 853. 

695b. .] — EixoR V, Sblpbidgb & Co., Ltd., 

No. 382a, ante* 

601. Add* AnTiatatione : — Consd. Ellor v. Selfridge 
& Co. (1930), 46 T. L. R. 236 ; HailiweU v* 
Venables (1930), 99 L. J. K. B. 853. Apid. 
McGowan v. Stett (1923), 99 L, J. K* B. 


867, n. Distd. Langham v. WoUirigborough 
School Governors & Fryer (1982), 147 li. T. 
91. Consd. The Kite (1933), 49 T* L. R. 
526. Refd. Gosse Millard v, Canadian 
Government Merchant Marine, American 
Can. Co. V* Same, [1927T2 K.B. 432 ; Cunard 
V. Antifyre, Ltd., [1933] 1 K. B. 661; 
Williams (Samuel) So Sons, Ltd. v. Port of 
London Authority (1933), 39 Com. Cas. 77. 
607* Add* Annotation: — Consd. Jones v. Great 
Western By. Co. (1930), 47 T. L. R. 39. 


Part X.- 

615. Add, A nnotations : — Refd, Western Engraving 
Co, V* Film Laboratories, Ltd., [1930J 1 All 
E. K. 106 ; C^ollingwood v. Home & Colonial 
Stores. Ltd., [193613 All E. R. 200. 

620a. .] — A horse belonging to defts. & 

attached to one of their vans was seen by 
pltf. running past his house without the 
driver. It entered a field immediately ad- 
joining, So separated by a hedge from, pltf.’s 
garden, So the driver, who had followed it, 
was trying to pacify it, but as it continued 
very restive, the driver, who was excited, 
shouted “ Help, help,** whereupon pltf, went 
over the hedge So attempted to hold the 
horse, but it suddenly reared So threw him 
to the groimd causing him serious injuries, 
in respect of which ho sued defts. There 
was evidence that the horse had bolted once, 
if not twice, before. The jury found (a) that 
pltf. did not freely So voluntarily, with full 
toowledge of the nature of the risk he ran, 
impliedly agree to incur it ; (b) that the 
defts. were guilty of negligence in employ- 
ing the horse to draw the van ; So (c) that 
that negligence was the cause of the accident : 
— Held : the negligence (if any) of defts. in 


-Defences. 

employing the horse could not be said to be 
the cause of the accident, inasmuch as there 
was a novua actus interveniens — namely, 
pltf.*s attempt to hold the horse, which he 
must have known was attended with risk. 
So therefore that the piinciple of volenti non 
fit injuria applied So precluded pltf. from 
recovering. 

Per ScRTTTTON, L. J. : If a horse bolts in 
a highway So a bystander tries to stop it So 
is injured, the owner of the hofise is imder 
no legal liability to the injured person. 

Per Slesser, L.J. : If a man sees bis child 
in great peril in the street from a runaway 
horse, &, moved by paternal affection, dashes 
out & is injured in attempting to stop the 
horse, it may in those circumstances well be 
said that there is in law no novus actus inter- 
veniens. — Cutler v. United Dairies (Lon- 
don), Ltd., [1933] 2 K. B. 297 ; 102 L. J. K. B. 
663 ; 149 L. T. 436, C. A. 

Annotatiim: — Ezpld. & Distd. Haynes v, Harwood. [1935] 
1 K. B. 146. 

620b. Duty to take risk.] — Pltf., a police 

constable, was on duty inside a police station 
in a street in which, at the material time, were 
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696 I. Sparks from engine.] — Held : 
there belne evidence which would 
Justify the Jury in drawing the inference 
that the fire was oocasionod by a spark 
from the engine, it was not neoessary 
for pltf. to show negligence in the 
operation of the engine. — M orwick v. 
Provincial CJontraoiing Co., Ltd. 
(1923), 55 0. L. R. 71.-~CAN. 

i. ,] — Burnside v. Reid, 

2 D. L. R. ,S03.— CAN, 
sk. Rebuttal of presumption.] — Held : 
assuming the maxim res ipsa loguiivr 
applied, defender would stul be entitled 
to succeed in respect (1) that he hod 
offered several reasonable explanations 
of the accident. Sc so had discharged 
the onus laid upon him by the applica- 
tion of that maxim. 3c (2) that, in 
any event, he had definitely disproved 
negligence on his part. — H enderson v. 
Mate. [1928] S, CC 1.— SOOT. 

•p. Plea of specific acts or omissions 
— Wltether presumpHon waived*]— 
doctrine or res ipsa loquitur is not 
waived by pleadmg ^edfle acts or 
omissions wmoh are alleged to consti- 
tute negligenoe. — N eal v, T. Eaton 
Co., LTD., fl933) 3 D. L. R. 806; 
O. k 645.— CAM. 


sr. Storage of meat — DeierioraHon ,] — 
In an action there was evidence that A., 
a butcher, in pursuance of a previous 
arrangement with B.. the owner of 
freezing rooms, placed some meat In 
a portion of a room assigned to him 
for that purpose. The meat, when 
placed in the room, was in good con- 
dition, hut shortly after it was taken 


out it was unfit for consumption. Tho 
nluint, after alleging the agreement 
between pltf. & deft., alleged that deft, 
did not keep the moat with sufficient 
core, but allowed tbe temperature of 
tho room in which it was stored to rise 
so that the meat afterwards became 
unfit for human consiunption. No evi- 
dence was given that in fact the 
temperature of the room had risen. 
3c deft; called no evidence, oonteoding 
that pltf. '8 evidence did not establish 
any cause of action. For the pltf. it 
was contended that tbe evidence 
established a breach of contract 3c 
that the doctrine of " res ipsa loguittar ” 
applied : — Held : without deciding tho 
question of bailment or ** res ipsa 
loquitur '* the evidence was sufficient 
to establish a breewh of contract. — 
Gatlaro V. Milne (1934), 28 Q. J. 
P. R. 1.— AUS. 

iw. Accident on highway,] — ^An- 
DANOFE V. Smith (1935), 6 Can. L, Jo. 
85,— CAN. 


PART IX. SECT. 4, SUB-SECT. 2. 


si. Application of maxim ,] — There 
being no evidence showing how 
an accident happened: — Held: tbe 
maxim res ipsa toimitur did not apply.— 
Kiohardson V* Canadian National 
Ry. Co.. [19271 2 D. L. R. 801 : 32 Can. 
Ry. Cas. 411 ; 60 O. L. R. 29d.— CAN. 


sm. — -.1— The distinction between 
oases in which the maxim res ipsa 
loquUuT applies 3c those in which the 
cause of the accident Is unknown, 
referred to,— MoCuntook v, Winnipeo 
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Electric Co.. [19271 3 D. L. R. 519 ; 




[1927] 2 W. W. _ 

Cas. 39 : 36 Man. L. H. 497. 


-CAN. 


PART X. SECT. 1. SUB-SECT. 1. 

608 ii. .]— General Trust of 

Canada v. St. Jacques. [1031] 3 
1). L. R. 654.— CAN. 

608 HI. — — .]— Pltr. was travelling 
with a friend along a street in Durban 
in a rickaha hired by the latter when 
she was injured by a motor vehlolo 
driven by deft. *9 servant. Tbe street 
had been proclaimed a “ one-way 
street by notice boards affixed at 
each end. The ricksha was travelling 
in the prohibited direction when It 
collided with tho motor vehicle which 
was travelling in the opposite direction ; 
— Held : the maxim volenti non fit 
injuria did not apply in the absence 
of evidence to show that pltf. knew 
that the ricksha was travelling in a 
prohibited direction, or that she 
appreciated the danger of ito so. 
travelling. — C oombs v. Mason (1931). 
52 N. L. R. 105.— S. AF. 

60S iv* .] — Oraio V* Dalton, 

Elfobd V* Dalton, [1934] 3 D. L. R. 
797.— CAN. 

608 V. — — ^An inspector em- 
ployed as overseer by a oorpn. Is not 
entitled to eject a workman from a 
position of danger. If he persists m 
staying after warning there Is no lia- 
bility on the part of the c’orpn. if an 
accident ooours. — ^L atour v, Ste. Anne 
DES Plaines. [1936] 3 D. L. R. 600,*- 
CAN* 



a large number of people* including children. 
Seeing defts/ runaway horses with a van 
attached coming down the street he rushed 
out & eventually stopped them, sustaining 
injuries in consequence, in respect of whicli 
ho claimed damages: — Held: (1) on the 
evidence defts.^ servant was guilty of negli- 
gence in leaving the horses unattended in a 
busy street ; (2) as defts, must or ought to 
have contemplated that some one might 
attempt to stop the horses in an endeavour 
to prevent injury to life & limb, & as the 
I>olice were under a general duty to intervene 
to protect life property, the act of, & 
injuries to, pltf, were the natural & probable 
consequences of defts.’ negligence ; (3) the 
maxim “ volenti non fit injuria ” did not apply 
to prevent pltf. recovering. — Haynes v. 
Harwood, [1935] 1 K. B. 140 ; 104 L. J. 
K. B. 63 ; 162 L. T. 121 ; 51 T. L. R. 100 ; 

78 Sol. Jo. 801, C, A. 

Annotation: — As to (3) Distd. Syliroster v. Chapman, Ltd. 
(1935), 79 Sol. Jo. 777. 

620c. •] — Sylvester V. Chapman, Ltd, (1935), 

79 Sol. Jo. 777, 

623. Add, Annotation : — Refd. Wilsons & Clyde 
Coal Co. V. English, [1937] 3 All E. K. 028. 

628. Add. Annotation : — Reid. Cleghorn v. Oldham 
(1927), 43 T. L. R. 465. 

629. Add. Annotation : — Refd. Liddle v. Noi*th 
Riding of Yorkshire County Council, [1934] 

2 K. B. 10). 

633. Add. Annotations : — Consd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. Refd. Dew v. 
United British S.S. Co. (1928), 139 L. T. 628 ; 
Chapman v. Ellesmere (1932), 101 L. J. K. B. 
37 Q ; Rudd v. Elder Dempster & Co., [1933] 
1 K. B. 566 ; Wheeler v. ISew Merton Board 
Mills, Ltd., [1933] 2 K. B. 069 ; Haynes v. 
Ilamood Son, [1934] 2 K. B. 210 *, Olsen 
V. Corrv Sc Gravesend Aviation, Ltd., [1936] 

3 All E. R. 241 ; Russell v. Criterion Fibn 
Productions, Ltd., [1930] 3 AU E. R. 027 ; 
Wilsons & Clyde Coal (-o. v. English, [1937] 
3 All E. R. 628. 

0301^, ,] — Pltfs., stevedores at the port 

of Tampico, in Mexico, undertook to load a 


Vol. XXKVI — Negligeace. Cases 6SS0b-860; 

steamship of defts.’, the Essex Isles, with 
kerosine Sc gasoline. The cargo being of 
a dangerous character, pltfs., who had had 
much experience in handling such cargoes, 
stipulated that they should have entire con- 
trol of the loading. While the loading was 
in progi’ess an exj)losion occurred, which 
killed Sc injured many of the workmen eng^ed 
Sc destroyed the ship. There was no direct 
evidence as to the cause of the explosion. 
Pltfs. brought an action against defts. for 
damages, Sc it was found as a fact that the 
explosion was caused by a spark made by a 
beam which fell into the hold, the fall of the 
beam being caused by a blow from a tray 
which was being hoisted by pltfs.’ men from 
the hold. Pltfs. contended that if the beam 
had been properly secured by bolts it would 
not have fallen, Sc they said that defbs, had 
been negligent in leaving the beam un- 
bolted. Defts. contended that the proximate 
cause of the explosion was the negligence of 
pltfs. in not hoisting the tray with proper 
care, Sc they counter-claimed for the loss of 
their ship : — Held : on the facts the ship- 
owners had not been guilty of negligence in 
leaving the beam unbolted, or that if they 
had been guilty of negligence in so leaving it 
pltf. stevedores knew, or ought to have 
known, that the beam was unbolted, & took 
the risk ; & the stevedores themselves had 
been negligent in failing to use proper care 
in hoisting the tray. — (joMPANiA Mexicana 
Db PETiiOLEO El Aguila V. Essex 
Transport Sc Trading Oo., Ltd. (1929), 141 
L. T. 106 ; 34 Com. Cas. 198 ; 17 Asp. M. L. C. 
690, C. A. 

641. Add. Annotation : — Refd. Cutler v. United 
Dairies (London), Ltd., [1933] 2 K. B. 297. 

648. Add. Annotation : — Refd. Fanton v. Denville, 
[1932] 2 K. B. 309. 

647. Add. Annotations : — Consd, Fanton v. Den- 
ville, [1932] 2 K. B. 309. Refd. Knott v. 
London County Council, [1934] 1 K. B. 126. 

650. Add. Annotation: — Refd. Flower v. Ebbw 
Yale Steel, Iron Sc Coal Co., [1934] 2 Jv. B. 
132. 


i. Application to recreation — 
Accident m game.] — Four form 
Siboureni wore onKagod in building a 
stack of straw, throe on tramping down 
& ono In actually building. The throe, 
besides doing their work, were engaged 
in knocking one another over in tho 
straw. The fourth took no part in the 
play but took no objeotfon to it. 
Suddenly he was knocked off tho 
stack by ono of the others who had 
intentionally or unintentionally pushed 
against him, & falling on his head was 
severely injured. Ho brought an 
action against his companion who had 
knocked him over : — Held : as tho 
pursuer had not been engaged in the 
play, he had been Injured through the 
fault of the defender Sc was entitled to 
damages. 

A person who is injured in tho 
course of a game in wmoh he takes 
part by any cause ordinarily occuiTing 
in such a game is not entitled to dam- 
ages therraor, but takes the risks of the 
game In which he joins (Loud Young). 
— Rkid V. MiTOHKLb (1885), 12 IL (Ot. 
of Seas.) 112» ; 22Sc.L. U. 748.-~SCOT. 


«r. jeailttre of master to provide pta* 
feeWon.]— -An employer jhust take 
something moire than a passive concern 
tor his servant's safety so far as 
machinery Is concerned in order to 
protect himself from Uablity on the 


ground of negligence for injuries sus- 
tained by the servant In the course of 
his employment. With respect to the 
defence of volenti non fiX injuria to an 
action for personal injuries brought by 
a servant against his employer the 
distinction must be observed between 
the case where a servant undertakes 
to do work which is inherently danger- 
ous & the case whore the work Is 
rendered dangerous by tho employer’s 
neglect to provide tho servant with an 
applianco which would protect him 
against a preventable danger. 

Once the employer's neglect of said 
duty has been established in a case 
where tho defence of volenti non fit 
injuria has been raised, then tho 
burden foils upon him of proving to 
tho satisfaction of the tribunal trying 
the case that the servant had 
voluntarily undertaken & contracted 
to accept the risk for himself : this 
is a question of faot.—HnJ. v. Baauk. 
11933) ,3 W. W. K. 692.— CAN. 


►ART X. SECT. 1 , SUB-SECT. 2 .— A. 

622 lx. .1 — Rrid V. MiMico, 

19271 1 I). L. R. 235; 60 O, L, R. 
79 .— CAN.' 

022 X. .1— HeW .* pltf. was de- 

>arred from the recovery of damages 
)y the findings of the jury iu reference 
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) his state of knowledge of the dangers 
1 be anticipated in the area through 
hlch he chose voluntarily to walk in 
tio dark, altho\igh another safe & 
relMlghtod route, which was only 
>rty yards longer, was provided for 
ixn. In those circumstances, if he 
hose to walk in the dark, ho walked ot 
is TJeril. — C tILMOUU v. Belfast Jl ah 
ourt CoMRa., [1933] N. I. 111. — IN- 

622 xi. .1 — A gi'ataitous prts- 

anger in a motor car who is shown to 
ave clearly apprwinted the risk 
rhich he was mcnrriiig bccauso of the 
peed with which tho 
riven on a dangerous road but who 
lade no protest, although he had time 
efore auV*cideut resulted to wain the 
river, must bo deemed to have 
oluntarlly ^unirred the risk.— 

INOS V. HAVIF.« A CAYBELP, Wlf-SON 

- ITorve. Ltd.. 119.U] 1 W. W. H. , 
Jfd., libSi] 2 W. W. B. 687. CAN. 

art X. SECT. 1, SUB-SECT. 2. B. 

V .1— McLean v. Bourcet 

fi cj: 11929] 4 IL L. R. 369 ; 3 
r. W. H. 44. “ CAN. 

art X. SECT. 1. SUB-SECT. 2.— C. 

643 Ui. .1 — Leopold v. Wile, 

19301 3 D. L. It. 446. — CAN. 
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650a« .] — ^Defte. installed ^ their factory 

as part of the plant with the intention that 
it should be used by their employees a 
dangerous machine which was not fenced or 
guarded as required by Factory Sn Work- 
shop Act, 1901 (c. 22)* Owing to the con- 
dition of the machine, pltf., a worlsxaan in 
the employment of defte., was injured by it 
in the course of his work. It ti^as found that 
it was not by the negligence of defts. but of 
their forenian that the machine had been 
allowed to be used in the condiUon in which 
it was at the time of the accident : — Held : 
the defence of volenti non fit injuria had no 
validity against an action based on breach 
of statutory duty ; further, pltf.’s injury 
was caused by the “ wilful act of d^ts. 
within Workmen’s Compensation Act, 1926 
(c. 84), B. 29 (1), & defts. were therefore not 
protected by that sect, from liability to 
pltf. independent of the Act. 

Defts. appealed, Sn contended f/hat the 
maxim volenti non fit injuria was a defence 
to the action : — Held : the defence of volenti 
non fit injuria was no answer to a claim made 
by a workman against his employer for 
injury caused through a breach by the em- 
ployer of a duty imposed upon him by 
statute. Baddeley v. Granville (Earl)^ which 
had so decided in 1887, had been the law for 
nearly fifty years, & it was now too late for 
that ct. to interfere with the decision. — 
Wheeler v. New Merton Board Mills, 
Ltd.. [1933] 2.K. B. 669 ; 103 L. J. K. B. 17 ; 
149 L. T. 687 ; 49 T. L. E. 674 ; 26 B. W. 
C. C. 231,' n., 0. A. 

Annotation : — Refd. Flower r. Ebbw Vale Steel, Iron & 
Coal Co.. [1934] 2 K. B. 132. 

651. Add, Annotations : — ^Hefd. Lochgelly Iron & 
Coal Co. V, M'MuUan, [1934] A. 0. 1 ; Flower 
V. Ebbw Vale Steel, Iron & Coal Co., [1936] 
A.C. 206. 

652. Add. Annotation : — Apld. Wheeler v. New 
Merton Board Mills, Ltd., [1933] 2 K. B. 669. 

658. Add, Annotations : — Refd. Eudd v. Elder 
Dempster & Co., [1933] 1 K. B. 666 ; Loch- 
gelly Iron & Coal Co. v. M'Mullan, [1934] 
A. C, 1 ; Wheeler v. New Merton Board 
Mills, Ltd., [1933] 2 K. B. 669. 

657. Add* Annotation : — Refd. Symons v. Southern 
Ey. Co. tl936), 153 L. T. 98. 

658. Add, Annotations : — Consd. Brooke v, Bool, 
[1928] 2 K, B. 678. Refd. HoneywiU & 
Stein, Ltd. v, Larkin Bros. (London’s Com- 
mercial Photographers), Ltd., [1034] 1 K. B. 
191. 

.] — ^A firm of stevedores employed 

by a .shipo^er &, a porterajje co. employed 
by the cofiaignee of the ship’s cargo were 
engaged in unloading a ship. The cargo 
consisted of bags of maiae, which were miade 
up into l6a<^B by the stevedores dt held 
t^ether by rope slings provided by the 
stevedores, 'Sc the bags Were then raised by 
the stevedores from the hold to a steelyard : 


on the deck. The stevedores’ duty ended 
with the deposit of the bags on the steelyard, 
from which they were transported to the dock 
by the porterage co. by means of a dock 
crane. The stevedores gratuitously per- 
mitted the porterage co. to use their sUdct, 
which were already roimd the bags, for the 
transport of the bags to the dock* Sc it was 
a matter of mutual convenience that the same 
sliztgs. should be used throughout. The 
stevedores employed a servant specially 
charged with the duty of inspecting the slings, 
SCf as the stevedores knew,, the porters relied 
on the care of the stevedores for the safety 
of the slings. A sling broke while the ba^ 
were being transported from the steel- 
yard to the dock, Sc the bags fell Sc' killed a 
servant of the porterage co. In dn action 

the stevedores : in^the spec^ cir- 

^ cumstances of the case the firm of steve- 
dore owed a duty to the porters to see that 
the sling was in a fit condition to take the 
weight of the load entrusted to it. Sc on the 
facts, the finding of the Lord Ordinary that 
they had failed to discharge that duty ought 
not to be disturbed. — C hapman or Oliver 
V. Saddler Sc Go., [1929] A. C. 584; 98 
L. J. P. O. 87 ; 141 L. T. 306 ; 46 T. L. E. 
466 ; 34 Com. Cas. 277, H. L. 

Annotaiions — Oon^. McAlister (or DoQOsrhue) v, StevenBoa 
(1932), 101 L. J. P. C. 119. Reid. Otto v, Bolton & 
Norris, [1930] 1 All E. R. 960. 

667. Add, Annotaiimi : — Apld. Brooke v, Bool, 
[192812K.B. 578. 

674. Add, Annotation : — Refd. Canadian Pacific 
Ey. V, Kelvin Shipping Oo. (1927), 138 L. T. 
369. 

6t8. Add, AnnoUdion : — ^Refd. Winnipeg Electric 
Co. V, Geel (1932), 48 T. L. E. 657. 

681. Add, Annotation ; — Refd. Winnipeg Electric 
Co. V. Geel (1932), 48 T. L. E. 667. 

693. Add, Annotations: — Refd. Western Engi*av- 
ing Co. V. Film Laboratories, Ltd., [1936] 1 
AU E. E. 106 ; Marchant Manufacturing Co* 
V, Leonard D. Ford Sc Teller, Ltd. (1936), 164 
L. T. 430. 

695. Add, Annotations : — Refd. G. W. By. S.S. 
Mostyn, The Mostyn, [1928] A. O. 67 ; St. 
Aimers Well Brewery Co. v, Eoberts (1928), 
140 L. T. 1. 

701. Add, Annotation : — ^Oonsd. Markland v, Man- 
chester Oorpu., [1934] 1 K. B. 566. 

703. Add, Annotation : — Dbtd. G. W. By. v, S.S. 
Mostyn, The Mostyn, [1928] A, 0. 67. 

704. Add, Annotation .—Dbtd. G. W. By. v, S.S. 
Mostyn, The Mostyn, [1928] A. O. 57. 

. Add, Annotations: — Consdl O. W. By. v. 
S.S. Mostyn, The Mostyn, [1988] A. C. 67. 
Refd. With am Outfall Board t^. Boston Corpn. 
U926), 136 L. T, 766; Bee Conservancy 
BooM V. MoOonneU, [1928] 2 K. B. 159, 

706. Add. Citations :—Revsd, sub nomi Great 
Western By. Oo. v. Mostyn (Owners), The 
Mostyn, [1928] A. 0. 57 ; 97 L. JT. P. 8 ; 138 


PART X. SECT. 1, SUB-8SCT. 8. 

m i. JTbsson V* . Rural 

Municipality of LmNOSTONE (SaakA 
[1929] 2 D. h, R. 474; 1 W. W. B. 
474.--CAN. 

m il. Breach of lighting rejfwto- 

ti&n,} — Thejn^oiple that the maadia 
uTolenii non fit infwria does not afitord a 
defence to an action lor ininriee 


eaultliig from a breach of a statutory 
tuty, applied where deft, had not 
lartled lighted lamps on his motor 
ar as required by sect. 48 (1) (o) of 
^ehlcleii Act, 1932. — Mikxnas v, 
JpiOEY, C19333 3- W. W. R. 461.— 


PART X. SECT. 6, SDB-6E0T. 1. 
678 vli. ^.p-The fact 

20 


Ehat a motor vehicle, proceeding along 
I wide roadway, owing to the loy nature 
>f the surface, of Jhe danger of which 
/he^driver was fully aware, endeavours 
/O^^but fails to make a slight turn & 
dads across the pavement into an 
vehicle, demonstrates that 
hebpola^t was not unavoidable under 

m2) 2 D. L. B. 65 ; O. R. ITO.— CAN. 



L. T. 403; 02 J. R 18; 44 T. L. 179; 72 
Sol. Jo. 16 ; 26 L. G. B. 91 ; 17 Asp. M. L. 0. 
867, H. L. 

Add* Annotations : — Reid. Wiiham Outfall 
Board u. Boston Corpn. (1926), 136 h. T. 
756 ; Dee Conservancy Board v. McConnell, 
[1928] 2 K, B. 169. 

718. Add* Annotations : — Consd. Lindsey County 
Councd V* MarshaU, [1936] 2 All E. R. 1076. 
Reid. Fisher v, Oldham Oorpn., [1930] 2 
K. B. 364 ; Strange way s-.Lesmere v, Clayton, 
[1936] 1 All E. B. 484. 

719. Add* Annotations : — Reid. Dryden v* Stirrey 
County Council & Stewart, [1936] 2 
All E. B. 536 ; Lindsev (bounty Council 

. MarshaU, [1937] A. C. 97. 

720. Add* Annotations : — Consd. Strangeways- 
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Lesmere v* Clayton, [1936] 1 All E, R. 484 ; 
Lindsey County Council v, Marshall, [1936] 
2 All E. R. 1076. Reid. Pisher v. Oldham 
Corpn., [1930] 2 K. B. 364; Dryden v* 
Surrey County Council Stewait, [1936] 
2 All E. R. 535. 

722. Add* Annoialions : — Consdt Forbes, Abbot Sc 
Leonard r. G. VV. Ry. (1927). 138 L. T. 286 ; 
.G. W. Ry. V. Durnford (1928), 139 L. T. 146. 
Reid. Marbe o. George Bdwardes (Daly’s 
Theatre) (1927), 138 L. T. 51 ; Silverman v* 
* Imperial London Hotels (1927), 137 L. T. 67 ; 
Livock V, Pearson (1928), 33 Com. Cas. 
188 ; Great Western Railway v* Monmouth- 
shire County Council (1929), 94 J. P. 0 ; Len- 
sen Shipping Co. Anglo-Soviet Shipping Co. 
(1935), 40 Com. Cas. 320. 


Part XI. — Contributory Negligence. 


726. Add* Annotations : — Apld. Service v, Sundell 
(1929), 46 T. L. R. 569. Reid. Tidy v. 
Battman, [1934] 1 K. B. 319. 

729. Add* Annotations : — Apld. Service v. Sundell 
(1929), 46 T. Ij. R. 669. Consd. Cooper v, 
Swadling (1929), 46 T. L. R. 73. Reid. 
M‘Lean r. Bell (1932), 48 T. L. R. 467. 

781. Add* Annotation : — Reid. The Vectis, [1929] 
P. 204. 

781a. .] — In an action for damages under 

Lord Campbell’s Act brought by pltf. in 
respect of iiie death of her husband, who had 
been kiUed in a collision between his motor- 
bicycle & deft.’s motor car, the judge directed 
the jury that, if they found that the accident 
was due to the negligence of both paHies 
substantiaUy, there would be contributory 
negligence on the part of the deceased man 
Sc l^th would be to blame, & the jury would 


have to find for deft. The jury found for 
deft. The Ct. of Appeal directed a new 
trial, holding that the jury should have been 
directed that if the deceased man was guilty 
of negligence, but deft, could by exercising 
reasonable care have avoided the collision, 
they were still entitled to find for pltf. : — 
Held : since, on the facts of the case, from 
the moment when the parties became aware 
of their respective positions there could have 
been no time for deft, to do anything to avoid 
the impact. Sc therefore the negligence of each 
party contributed to the collision, the judge’s 
directions to the jury were sufficient, & there 
must be judgment for deft. — Swa^dung v* 
CooPEE, [1931] A. C. 1 ; 100 L. J. K. B, 97 ; 
46 T. L. R. 597; 74 Sol, Jo. 536; sub nom* 
Cooper v. Swadling, 143 L. T. 732, H. L. 


Annotations Consd. IvrLeau v. Bell (1032), T. L. K. 467 ; 
Flower v, febbw Vale Steel, Iron & Coal Co., 11934] 2 K, B. 
132. 


PART X. SECT. 8. 

719 i. Professional assistance 

eaUed in — Local authority providing 
medical attention,] — Hosxdtal liable for 
tbe nogUgenoe of nurses after an 
operation. — ^N tbeho a, Pbovost Muni- 
cipal Hospital Board, [19271 1 

D. L. R. 969 ; [19271 S. O. R. 226.— 
GAN. 

PART XL SECT. U SUB-SECT. 1. 

720 lx. Kenzim p. Hart 

(Sask.). [19271 3 D. L. R. 839.— CAN. 

726 X, JOHNBTON V* MoMOR- 

RAN (B, C.), [19271 4 D. L. R, 335 ; 
[1927] 3 W. W. R. 87.— CAN. 

726 *1. . Jt-^^oock VvStepkens 


726 xli. .1— Nason v* 

~ - - \iD,r - - 


. , Hodne 

(B. 0.), [19291 4 D. L/ R. 490.— CAN. 

726 xlli. — — .1— Atwood v* Lubo- 
TINA (1928), 40 B. 0. R. 446.— CAN. 

726 XlV. .1— MoNAtXTP.SENTNBR< 

(1934). 7 M, P. R. 846.— CAN. 

726 XV. ,1 — Pltf., a member of 

deft, assocn.. while senffiing with 
another member on the verandah of 
deft/s bnllding was thnuat against 
the railing of^e verandah with »aoh 
force that it gave way Sc pltf. feu to 
the pavement Sc was in)nred. It wfe 
found that the raUlng was reasonably 
lor aU purposes JOT which it was 
ihtended to be used r— jjsrdd ,* pltf. 
was not using reasonable care for his 


own safety & his conduct amounted 
to negligence which was the cause of 
his injury, there being no negligence 
on the part of deft. — ^mcColl v. (Lvl- 
OABT Young Men’s Christian 
_ 5CN,, [19361 1 W. W. R. 81; 

F. L. J. (Can.) 243.— CAN. 

lyvIU McLaughlin v. 

Long, [1927] 2 D. L. R. 186 ; [1927] 
S. a R. 303 ; varying, [1926] 3 D. L. R. 
918.— CAN. 

782 hdx. .1 — The statutory onus 

on the driver of a motor car of showing 
that loss or damage resulting finm its 
use did not arise from his negligence 
does not operate to compel the ct. 
to hold to 06 negUgeuce that which 
would not othervnae be nogUgenoo or 
to refuse to give effect to wie defence 
of contributory negligence 'where the 
evidence supports ft, but merely goes 
to the bumen of proof. — P rudbn v. 
FOXON, (19281 8 W. W* R. 245.— CAN. 
782 Ixx, 

[1929] 4 J). L. R. 716 ; 64 0. L. R. 
323 ; affd*, [1930] 2 D. h* R. 736 ; 65 
0. L. R. 117.— CAN. 

782 Ixri. .}— SCHMULAND e. 

LUOAft (Alta.), (19291 3 D. L. R. 848. 
—CAN. 

732 Ixxil. .)— Boot t>. MoKin- 

NBY, [1930] S. C.^337 ; 2 D. L. R. 
984: [19291 4 g. L- B. 

W w. R. 840; 24 Alta 

affg., [1089] 3 D. L. R. 604 ; 1 W. W. K. 

SSi.— CAN. 
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782 taiil. .1 — In an action 

against the (jomrs. of a development 
district for damages because of the 
freezing of the water pipes in pltL’s 
house after ho had closed the house up 
Sc had asked the man In charge ot 
defts.* waterworks system to cut ofr 
the water from the branch service pipe : 
Held: pltf. must fail on the ground 
that liis own failure to take the reason- 
able prt^caiitions which ho shrmld have 
token under the clrouinstanooH was the 
cause of his loss, Sc also on the ground 
that said loss was not shown to have 
been the natural Sc probable conse- 
q\ience of defte.’ negligenc^e. Ihe 
altematlvo claim under Contnbut.(»ry 
Negligence Act was also dlKpostnl of by 
the above iiudluga, since this Act 
applies only to a case whore trm fault 
of two or more persons causes d^age 
to one of them, Sc the failure of deft, 
to shut off the wat(;r at the main did 
not ’* contribute ** to cause the pltf. s 
losL— leaky V. Nakusp Bkvtew)!- 
MENT DfSTRICrr OOMBS., [1930] 1 

w. W, K. 97.— CAN. 

732 Ixxiv. .} — Pltf. alighted 

from a motor omnibus & mp behind 
Into doft.’s automobile : deft, 

was not bound to anticipate that the 
jrirl would run Into the rood in front 
of her so as not to tdve deft, a chance 
to stop ; deft, could not be expected 
to imow the actual intention of every 
one on the road, but only tbe Intention 
manJlDSted by outward acta or to be 
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786. Add. Annotations: — ApJd. Dew t». United 
British S.S. Co. (1928), 139 L. T. 628. Consd. 
Locbgelly Iron & Coal Co. v. M‘Mullan (1933), 
49 T. L. K. 566. Refd. Flower v. Ebbw Vale 
Steel Ii»on Coal Co., [1036] A. C. 206., 

736a. Jury unable to decide liability.] — In 

an action damages for personal injuries 
alleged to have been caused by deft.’s 
negfigent driving of a motor car, the Jury 
found that” there was negligence on ^ooth 
sides, but they were unable to agree on the 
question whose negligence was really 
responsiblb for the accident : — Held : on this 
verdict judgment could not be given for 
either party. — Service v. Sundell (1929), 
99 L. J. K. B. 55 ; 46 T. L. R. 12 ; 73 Sol. Jo. 
729, C. A. 

Annotation : — Ezpld. Cooper v. Swadltng (1929), 46 T. b. R. 


786b. Breach of statutory duty by defendant.] — 

Contributory negligence of pltf. is a valid 
defence to an action founded on breach of a 
statutory duty by deft. — Flower v. Ebbw 
^Vale Steel, Iron &; Coal Co., Dm., [1934] 
2 K. B. 132 ; 103 L. J. K. B. 465 ; 161 L. T. 
87 ; 78 Sol, Jo. 164, C. A. ; revsd. on other 
grounds, |19»6J A. C. 206, H. L. 

Annotations : — Consd. Bailey t\ UeildeH, [1937 1 3 All E. H. 
671 : Graze v. Meyer-Druuore Bottlei*H’ Equipment Oo., 
I19.3(n 2 All E. R. 1150. 

743. Add. Annotations : — Dbtd. Service v. Sundell 
(1929), 45 T. L. R. 669. Refd. Dew v. United 
British S.S. Oo. (1928), 139 L. T. 628. 

745. Add. Annotations : — Dlstd. Swadling v. Cooper 
(1930), 46 T. L. R. 697. FoRd. Tart v. 
Ohitty & Co., [1933] 2 K. B. 463. Refd. 
Hargrove v. Burn (1929), 46 T. L, R. 69 ; 


expected from the ordinary oonrfle of 
©vents ; the sole nogUgonoe oausing 
tbe accidout was that of the girl 
herself. — Wilson v. Rjsbotoy, [1930] 
1 D. L. R. 273 ; 64 O. L. R. 458.— 
CAN. 

732 hnev. .] — Priom v, British 

Columbia Motor Transport, I^td. Sc 
Ledbury, [19321 S. C. K. 310 ; 2 

D. L. 11. 161.— CAN. 

732 tovl. 1 — Watt v. Retd, 

Bup-oh V. Retd, [19301 2 D. L. R. 216 ; 
42 B. C. K. 90.— CAN. 

732 Ixxvii. .] — Nabon v. Bick- 

ford (1932). 5 M. P. R. 434.— CAN. 

732 Ixxviil. .1 — A patrolman on 

a racing track was struck by a car 
while crossing the track to chase boys 
away. Ho sued for damages for 
negllTOuco alleging an insufficiency of 
patrolmen ; — acid: the damage was 
not the natural & probable cause of 
ho riegligonce, but was due solely to 
tbe voluntary act of pltf. — CuiauK 
r. Winnipeg Jockey Club (1933), 41 
Man. L. B. 421.— CAN. 


732 Ixscxii. .1 — In an action 

arising out of a collision on tho high- 
way between pltf.*s motor oar & deft.'s 
horse, alleged to have been negligently 
loft unattended on the hlghivay, the 
jury in answer to questions submitted 
to them, found that deft, was negligent 
In not having full control of tho horse, 
& that pltf.*s driver was guilty of con- 
tributory negligence in driving too 
fast Si not keeping a sharp look-out. 
In addition the following question was 
submitted to & answered by the jury 
as follows : “ (5) If there was negli- 
gence on the part of deft., could pltf.’s 
driver, notwitlistanding deft.'s negli- 
gence, have prevented the accident by 
tbe exercise of reasonable care. Sc, if 
so, how could be have prevented it ? 
Answer : Yes, by keeping a sharp 
look-out driving at a slower rate of 
speed ** : — Held .* the trial judge pro- 
perly gave judgment for deft. — 
Cloxey V. Trerrice (1933), 6 M. P. H. 
500.— CAN. 

732 Ixxxiii. .1 — PERDUE v. Ep- 

STKIN (1933), 48 B. O. R. 115.— CAN. 


732 Ixxix. ,1 — Haynes v, TiroMP- 

PON (1933), 41 Man. L. R, 513.— CAN. 


732 Ixxx. .1 — Pltf., a passenger 

on a steamer operated by deft., was 
injured when landing therefrom. S)jo 
jumped from tho deck to the wharf 
or float when tbe steamer was about 
a foot away from it Sc gradually drifting 
out. Her evidence was that she had 
jumped because the captain had »dd 
to her : “You will have to jump quick 
because tho wind is carrying me out.*’ 
The Jury found deft, negligent In 
“ lack of proper care & warning in pre- 
venting pltf, from disembarking in the 
proper manner “ Sc found that pltf. 
was contrlbutorily negligent in “ over 
anxiety to disembark.** The pro- 
portion of fault of pltf, & deft, were 
fixed at one-qnarter Sc three-quarters 
respectively Sc on these answers judg- 
ment went for pltf. for three-quarters 
of the damages foimd. On appeal, 
the ct. being equally divided, the appeal 
was dismissed. — Boniface v. Harbour 
Navigation Co., Ltt>., [1934J l 
W. W, R. 612 : 2 D. L. R. 714 ; 48 
B. C, R. 136.— CAN. 


732 haxi. .) — ^Pltf., a pedestrian, 

was struck at a street intersection by 
deft.*s motor car. He had seen the 
motor car approaching but thought 
that he had time to cross. Deft, saw 
pltf. crossing Sc blew his horn when 
about Id or 20 feet from pltf., after 
pltf. had passed the line of the course 
of his „ car. Pltf. upon hearing the 
horn stepped back into the path of 
deft. *8 oar & was injnred : — Held : the 
real blame of the accident must fall 
on pltf. since he failed to watch deft.*B 
car which he had seen approaching.— 
iiOBERTBON V. Antoniuk, [1934] 2 
W. W. R, 293 ; 4 D. L. H. 46.— 47AN. 


782 Ixxxiv. .] -Tilley v. Wil- 

son, [19361 1 W. W. R. 72 ; 60 B. C. R. 
276 ; 5 F. L. J, (Can.) 163.— CAN. 

732 Ixxxv. .]- -Barn EH v. Brad- 
shaw, [19371 2 3). L. R. 203; 51 

B. (J. H. 33H.— CAN. 

sn. fir earth of statutory regulation by 
plaintiff,} — If a breach by tbe pltf. of 
a statutory regulation against pillion- 
riding occurs, then, provided that the 
circumstances are such that the 
management of pltf.’s motor vehicle 
was a determining factor of the 
collision, it is to be assumed, without 
further evidence, that the pUIibn- 
riding did in fact make the manage- 
ment of the motor vehicle more 
dllficult. Sc was negligence con- 
tributing to the accident. — Mortess 
V. Fry, U928J S. A. S. R. 60.— AUS. 

*p. Presumption with modem traj^,] 
— When a ot. has to deal with modem 
quick -moving traffio, though it is 
sometimes possible where the parties 
are successively negligent to det^mine 
which negligence was by the result 
the cause of the accident, in most suoh 
oases the last acts follow one another 
so blosely in time, & are so closely 
Interconnected as to Justify tho view 
that tho resulting damage was due 
to the negligence ot bom parties. — 
South African Railways v. Stfaj- 
iixsy, 119321 App. D. 318, — S. AF. 

sr. Defence (wctUable in civil pro- 
ceedinas only. J— Defence of ooti tributory 
negligence Is not available in orimlna] 
prosecutions involving erlmtoal n^i- 
genee. — R. v. Sutherland (1038), 7 
M. P. R. 178jff^— CAN, 
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744 xaaif. — — Davedob v. John- 

28 


SON Sc McDonald, Ltd. (1926), 50 
N. S. R. 76.— CAN. 


744 xxxiii. ,1 — Ballanitne v. 

International Ry. Co., [1927] 4 
D. L. R. 951 ; 61 O. L. R. 273.— CAN. 


744 xxxiv. .] — Where In an 

action for damages arising out of 
the collision of two motor cars at the 
crossing of two roads it was proved 
that deft, had been negligent in not 
keeping a proper look out, but It was 
also proved that the driver of pltf.’s 
oar bad seen defL’s car at a consider- 
able distance from tho croesing, but 
had ignored it, considering as he was 
on the main road Sc had tho right of 
way he could continue his course : — 
Held : the driver of pltf.’s oar had not 
acted reasonably in Ignoring the 
approaching oar on the assumption 
that deft, would respect his right of 
way, & he had been ^ilty of contribu- 
tory negligence which disentitled pltf. 
from succeeding. — Robinson Bros, v, 
Henderson, [1928] App. D.138.-^S. AF. 

744 XXXV. .1 — Trevor-Smith v. 

Walters (1928), 49 N. L. R. 351.— S.AF. 


744 xxxvi. .] — The fact that tho 

gates at a railway crossing have been 
left open does not excuse a person 
approaching the track from taking 
reasonable precantions before crossing 
it in order to discover whether a train 
is coming. — ^Michalinski v. Canadian 
Pacific Railway Co., [19281 3 

W. W. R. 238.— CAN. 

744 xxxvii. .] — Johnson r. 

Hilborn, [19321 1 D. L. R, 683.— CAN. 


744 xxxvUi. .] — ^Macdonald v. 

THOMAS(1933),41Man.L.R.657.— CAN. 

744 xxxix. .1 — Koeppel v. 

Colonial Coach Lines, Ltd., [19331 
3 D. L. R. 469 ; S. C. R. 529.— CAN- 


744 xl. .1 — Possession of the 

right of way does not absolve any 
motor-car driver from the duty of 
taking reasonable care. In an action 
arising from a collision of motor cars 
at an intersection ; — Held : the fact 
that the female pltf. who was a pas- 
senger In tho male pltf.’s oar Sc sitting 
on the front seat had her back towards 
the door & was reading a newspaper & 
continued to read it, without warning 
the driver ot danger although she had 
seen the deft.*s oar when it was some 
distance from the intersection, did not, 
under the olrcumstances, constitute 
oontrihutory negiigenoe. — Foflim v. 
Redgrave, [19351 1 W. W. li. 23.— 
CAN. 

744 xli. .} — ^Deft. driver was 

found to have been negligent in so 
turning on to the left side of tho road 
without attempting to see that the 
road was clear but it was contended 
that, nevertheless, pltf., the driver 
of the oncoming oar, had time to. Sc 
could have avoided a collision by 
merely swinging his oar out a few feet : 
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Tidy V. Battmari, [1934] 1 K. B. 319 ; Mower 
V. Ebbw Vale Steel, Iron & Coal Co., [1934] 2 
K. B. 132. 

1. Add, Anvoiatioria : — Apld. Hai'grove v. Burn i 
(1929), 40 T. L, B. 59.; Swadling v. Coopex I 
(1930), 46 T. L. R. 697. Consd. M‘Lean v, 
Bell (1932), 48 T. L. E. 467. Refd. The 
Vectis, [1929] P. 204 ; The Chatwood. [1930] | 
P. 272 ; Flower v. Ebbw Vale Steel, Iron & \ 
Coal Co., [1934] 2 K. B. 132. 

765a. •] — The fact that a man was killed while 

endeavouring to cross in front of an electric 
tram car at the intersection of two streets 
in a town, at a place where the rules of the 
tramway co. laid down that the speed must 
be reduced & the car kept carefully under 
control,’* is not evidence of recklessness on 
his part amounting to contributory neglience 
suiUcient to free the co. from liability for the 
accident, the jury having found that the 
driver of the tramcar was in fault. — Toronto 
R,y. Co. V. Kino, [1908] A. C. 260 ; 77 L. J. 

272. 

Annotation : — Reid. Flower v. Ebbw Vale Stool, Iron & Coal 
Co., [1U34] 2 K. B. 132. 

770a, .] — Hauorove v. Burn (1929), 46 

T. L. R. 69. 


770b. .] — In a running-down case, if it is 

established that although pltf. was negligent 
deft, could have avoided the collision by the 
exercise of reasonable cai!©, then it is deft.’s 
failure to take that reasonable care to which 
the resulting damage is due, & pltf. is entitled 
to recover. — McLean v. Bell (1932), 147 
L. T. 262 ; 48 T. L. R. 467 ; 76 Sol. Jo. 414, 
H. L. 

780. Add, Annotation : — ^Refd. Tidy v, Battman, 
[1934] 1 K. B. 319. 

781. Add, Annotations : — Dlstd. Compania Mexi- 

cana De Petroleo El AguUa v, Essex Ti'ans- 
port & Trading Co. (1929), 141 L. T. 106. 
Apld. Service v. Sundell (1929), 46 T. L. R. 
569. Consd. Cooper v, Swadling (1929), 46 
T. L. R. 73 ; Hargrove v. Burn U929), 46 

T. L. R. 69; Service v, Sundell (1929), 99 

L. J. K. B. 55 ; M‘Lean v. Bell (1932), 48 
T. Ij, It. 467 ; Vaile Bros, v, Hobson, I^td. 
(1933), 149 h, T. 283 ; Flower v. Ebbw Vale 
Steel, Iron & Coal Co., [1934] 2 K. B. 132. 

foxa. .1 u.AitwituVJfi V, JtJURN (lUZU), 10 

T. L. R. 69. 

782. Add, Annotation: — Consd. The Vectis, [1929] 
P. 204. 


— Held: while it seemed that some 
drivers more skilled than pltf. & more 
accustomed to quick & instinctive 
judfrment in an emergency could have 
so avoided the collision, yet- to hold 
pltf. foiilty of contributory neg:li«ence 
because ho did not do so would lie to 
demand the takiner of an extraordinary 
precaxitlon in the agony of a situation 
entirely attributable at that stage to 
tiie negligence of the deft, driver ; & 
that is untenable. — D avipnrii v. 
fcJCirUSTKK, IlTESENBKnO lU SOIItTSTEK 
(No. 2), [10301 1 W. W. R. 120.— CAN. 

744 xlli. .] — podejitrian who 

steps suddenly from between standing 
cars & is knocked down is guilty of 
contributory negligence barring re- 
covery.— Armstrong r. Houston, 
110301 2 J). L. li. 65 ; 5 F. L. ,1. (Can.) 
293.— CAN. 

PART XI. SECT. 1. SUB-SECT. 2.— B. 

771 xxxix. Subsegvent proceedinas, 
[19231 4 D. L. Tl. 727 ; [1923] S. C. B-. 
730 ; fl9233 3 W. W. R. 938. 

771 Iv. .1— -IIBAUNO (A. G.) & 

Co. Proprietary, Ltd. ». Harris 
(1927), 30 C. L. K. 600 ; [1927] Argus 
L. R. 386.— AUS. 

771 ivf, .] — Penrose v, Babb 

(B, O.). [19271 4 D. L. R. 407 ; [1927] 
3 \V. W. 11. 104.— CAN. 

771 Ivii. .) — HAmuTON v. Pal- 

LTBEB Hotel Auto Sl Taxi Co., Ltd., 
11928] 4 D. L. R. 962 ; [1928] 3 
W. W, R. 497.— CAN. 

771 Iviii. .]— Nelson v, Dennis 

(Man.), 11929] 4 D. h. R. 282 ; 2 
W. W. R. 513; revsd., [1930] 1 
W. W. R. 656 ; 3 D. L, H. 215 ; 38 
Man. L. R. 553.— CAN. 

771 llx. .Tbrkmy & Jeremy 

V, Fontaine, [1931] 1 W. W. R» 071 ; 
affd,, [193113 W. W, R. 903 : 4 D. L. R. 
566 ; 26 Alta. L. B. 499.— CAN, 

771 lx. .]— Where in an action 

for negligence the Jury finds on suffi- 
cient evidence that, notwitbstanding 
the negUgonoe which it found pltf. 
guilty of, deft, could by tbe exercise of 
reasonable care have avoided the 
accident pltf. Is entitled to i^oover ; & 
the Gontilbutory Negliwnoe A<^, 1925, 
has no application, — fer v, Bbitisit 
COLCMBXA EtECmilO Oo*, 

I D. L. R. 632: [19301 3 W. W. R. 
669; affd., (19311 3 D. L. R. 687.— 
CAN. 

771 Ixl. Lanoset V, Duff 

Funt Co., [1980] 2 D. L. R. 142.— 

CAN, 


771 Ixli. .1 — British Columbia 

ELEcrniio By. Co. v. Key. [1931 ] 3 D. L. 
R. .687 : [19321 S. C. R. 100.— CAN. 

771 IxlU. .1 — Chisholm v, Aird 

(1930), 43 B. C. R. 354.— can. 

771 Ixlv. .1 — ^Pltf., a boy twelve 

years old. alh^hted from a hayrack, on 
which he h^ been riding while it was 
being driven westward in the outskirts 
of a city, & wont around the back of 
the rack with the intention of crossing 
the roati. As he emerged from behind 
the rack he ran Into the side of deft.’s 
motor car, driven by his son, w^hich 
was travelling eastwards at tlurty 
miles per hoiur. The Judge, who found 
tlie driver of the car negligent In not 
sounding his bom before coming to the 
I hayrack & in driving at an excessive 


but the images should l>e reduced. — 
Veniot v. Black, 11933] 2 W. W. R. 
198; 3D.L.R.517; 41 Man. L. 11.217; 
revsd., [1934] 1 D. L. R. 803.— CAN. 

771 Ixv. .] — ^In an action result- 

ing from a collision at dusk at a well- 
lighted intersection between a bicycle 
ridden l>y the infant pltf, deft, s 
motor car ; — Held- : although the in- 
fant pltf. Avas negligent in not havmg 
a headlight on nis bicycle, yet the 
direct cause of the accident was the 
negligence of deft, in failing to keep a 
proper lookout & in making a turn to 
the left too soon & too short & on 
the wrong side of the Intersecitlon. — 
Davis v. Hall & David Hall Sion Co., 
Ltd., [19361 1 W. W. R. 419.-'CAN. 

771 Ixvi. — — .1 — ^Whei-o in a col- 
lision between a motor <-y<le & « 
motor car a pillion rider sustained 
injury, it was not shown that the 
negligences of the motor cyclisi; was 
alone the effoctivo cause of the injury, 
5c it was shown that the negligimw 
of deft, motor driver was a contribu- 
tory fai'tor in the effective ch^rt. 

is liable. — ^D eed u. Lipdle, ll93o] 
S. A. a B. 188,— AUS. 

771 Ixvii. *1 — -Waofxeh r. Cjiak» 

& Gkakmrury, [I937J 3 W. W. K. ol.L 
-^CAN. 

771 Ixviii. .i -.REorEL c. Ross, 

[1937] 3 W. W. R, 171. — CAN. 
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(m6)72rw. A^L R* 1 AUS. 

29 


782 xvii .]— Ekiokson r. Camp- 

bell’s, Ltd. (1928), 39 B. C. R. 472.— 

CAN. 

b I. .I-'- Vanoouveu Island 

Coach Links, Ltd. r. E. LkBus & 
Co., Ltd., [1931] 2 W. W. 11. 337 ; 3 
D. L. li. 811 ; 44 B. 0. U. 102.— CAN. 

b ii. Contributory Neffliucjice Act, 1925 
— Application of.] — In applying above 
Act, tbe questions which the trial judge 
should ask himself are : “ By wh^e 
fault was the accident caused I By 
one of the parties only, or by both 
parties, fc, if so, in what proportions t — 
Harper w. MoLban, 11928] 2 D. L. It 
220 ; [1928] 1 W. W. H. 444 : 39 

B. C. R. 426.— CAN. 

b bi, .] - - Tedlock t?. 

McKelvib (B. 0.), [1929] 4 D. L. R. 
691.— CAN. 

b iv. Coa«.^.]— H arper v. 

McLean. [1928] 2 D. L. R. 986 ; (1928] I 
W. W. R. 912 : 39 B. C. H. 4 80. —CAN. 

b V. 1— ’In applying 

sect. 4 of Contributory NegligeinxJ Act, 
1925, costs must bo apportioned m 
accordance with the decision in hatz 
V. Comolidoied Motors, Lid. d: 

(1930} 1 W. W. IX. 305 ; 42 B. C. R. 
214, “ unless the judge otherwise 

directs " for good cause arising in the 
action. In otherwise directing the 
trial judge must exercise a jud cjal 
discretion ; ho cannot doehno to follow 
the general rule merely becauHO Jic 
thinks its application will produce an 
unsatisfactory or “ J*:';*; 

T/rn r 19341 3 W. W. R- 4J9 , 4 
D L. R. 783 ; 49 B. C, U. 125.-“ CAN. 

b vl. -I 

wherein damages wei^ 

under Contributory Negligence Act. 

1925, as between the 

dftft & damages were awarded the 

infant pltf., a gratuitous 

the ad lit pltf.’s car, as 

nSd.* the latter 

the damages payable to the Infant Pltf* 
moJndS as part of the los®. 
by deft. to elalm payment 
ndidt nitf. of his proportion thereof 
^MO^dto to his ^roe of bla^fw 
the aecidcnt. — ITiiOE e. I 

rj9311 3 W. W. K. 48 ; ootmA (18321 
i W. w. R. 65 ; 3 u. li. R. 55 ; 45 
B, C. R. 285.— CAN. 

b vil. Patterson v. 

Hale & puoH, 1932) 3 W. W. R. 280. 
-CAN. 



Case* 788-^808. 


ENaiJSH iom EmFIBX: DiOBST SuFFLBMfeNT. 


783. Add. Hefd. The Veotis, [1^291 

B. 204 ; Oliver v. Birmingham ^ Midland 
Motor omnibus Co. (1932), 48 T. L. B. 540. 

784. Add. Annotat^n : — ^Refd. Cooper v. Swadling 
(1929), 46 T. L. R. 73. 

784a. .] — Haegkovbj v. Burn (1929), 46 

T. L. R. 69. 

789. Add. Annotation: — Consd. Knott v. liondon 
County Council, [1934] 1 K. B. 126. 

700a. Stevedores loading dangerous cargo — Stipula- 
tion lor sole control of loading.] — C ompai^ 
Mexicaka de Petroleo & Aouila V. 
Essex Transport & Trading Co.,iiTD., No. 
636a, ante. 


791. Add. Annoto^ion jkr-llef d. Canadian Pacific By. 
c. Kelvin Shipping Co. (1927), 188 L. T. 869. 

792. Add. Annotation t)ee Conservancy 

Board vo. MoConneU, [1928] 2 K. B. 169. 

798. Add. AnnotofioTW Consd. Hasmes v. Har- 
wood & Som [1935] 1 K. B. 146. Refd. Banco 
de Portugal v. Waterlow & Sons, Ltd. (1931), 
100 L. J. K. B. 466. 

798. Add. Citation 17 Asp. M. L. C. 117. * 

Add. Annotatiam ; — Refd. Canadian <^^Pacific 
By. o. Kelvih'Shipping Co, (1927), 188 L. T. 
869. 

803. Add. Anno^atio7)S .;~^Hefd. Hargrove v. Burn 
(1929), 46 T. L. I|^. 69; Swadling v. Cooper 
(1930), 46 T. L. R. 697. 


sm. CmdributoTy Negligence Act, 1926 

-“Whore damage l8 eaiisod 
through the nogligouce of boUj driver 
& uodcfitrian jti<igmont should bo 

tho driver subject to the pro- 
visions of Contributory Negligence 
Act. 1926 (N.S,). — Hanrahan v. Mc- 
SWEEN, [1935] 2 D. L. R. 670 ; 8 

M. P. R. 431. —CAN. 

80. Where negligence continuems.l — 

OOMMISSIONBR OF RaILWATS V. 

Skinner (1927), 30 W. A. L. R. 46.— 
AUS. 

sq. Negligence Ad, 1930 {Onl .) — 
Application of.] — Steele «. Ferguson. 
[193113D.L.K.810 ; O. R.427.— CAN. 

St. .] — Leoomte V. Bell 

Tki^phone Co., Ltd., & Ottawa, 
[1932] 3 D. L. R. 220.— CAN. 

av. Iniury to wife — Con- 

trihvtory negligence of hudiand .] — 
M., driving bis motor car northwards, 
& Y., driving his southwards, collided, 
after dusk, about 50 feet north of the 
north end of a curve, on a paved high- 
way, In Ontario. Y.*s wife was riding 
with him. Y. & hie wife sued M., & 
M. counterclaimed against Y., for 
damages. It was alleged against each 
driver that he was on tho wrong side 
of the road. The jury found that 
negligence of M. & Y., equally, caused 
the collision, the negligence consisting, 
on M.*s part, “ by being too far over 
on his wrong side, swerv^ to east (his 
right) side of road but was too late to 
avoid the accident,” & on port, 
” on seeing M.'s car coming towards 
him, swerved to tho east (ms wrong) 
side of the road in the dlreotlon of 
oncoming car ” Held ; the ct. could 
not award to M. indemnity against Y. 
in respect of the damans awarded to 
Y.'s wife ; sect. 3 of Negligence Act 
provided for contribution & indemnity 
only In tho case of joint & several 
liability, under the law, Y. oonld 
not be sued by his wile for damages 
c.ans6d by tho accident, & therefore 
was not Si could not be found liable 
jointly & severally with M. to her. — 
Maoklin V. Young, [1933] S. C. R. 
603.— CAN. 

.PART XI. SECT. 8. 

785 vii. *.] — In an action of 

damages against a oorpn., as the 
statutory authority charged with the 
duty of providing light in common 
stairs within the mty during the hours 
of darkitess, defenders moved that the 
action ehomdbe dismissed as Irrelevant, 
In respect that upon her own aver- 
ments pursuer was guilty of contribu- 
tory negflgenoe In going down a stair 
which she knew to he In darkness 
withent first obtaining a light Held ; 
pursuer's avementa did not disclose 
contributory negUgenoe on^ her part 
such aa to warrant dismissal of the 
action.— J aokbon v. Glasgow Cqbpn., 
[19281 a. C. 37.--8COT. 

785 vUI. .1 — Knowledge alone of 

the dangerous oonditioD of premises 
is not a bar to a claim by an invitee 
against an Invitor In respect of an 


injury resulting therefrom. Such 
knowledge is relevant to the question 
of the eMent of the duty of care owed 
by the invitor ; & It Is relevant also 
where there is a defence of nolenii non 
fU injuria^ or of oontribntoi^ negli- 
gence. — Hoy t?. AUCKLAND Harbour 
Board. [19281 N. Z. L. R. 71 6.-Tr-N.Z. 

786 lx. Exocdsive speed of car — 

Failure of passenger to remonstrate .] — 
Pltf. was \^1 aware from erperionoe 
that deceased was a fast driver, but 
he also know that ho had always 
driven him carefully & he had no 
reason to anticipate that fast driving 
on this occasion would result In an 
accident ; — Hdd : therefore, no con- 
tributory negUgenoe. — Smythb v. 
Gampbell, [1930] 4 D. L. R 376 ; 
65 O. L. R. 697,— CAN. 

788 i. Entering vehicle when 

driver perteptiJbly drunk.] — In an action 
against the driver of a motor car to 
recover damages for injuries sustained 
in a coUision caused by thA» driver’s 
negligence, pltf. is not entitled to 
Bucoeed where such negUgenoe was due 
to the intoxicated conditron of deft., of 
which conditfon pltf. was aware at the 
time that he accepted the invitation to 
travel in the oar. — Finnie v. Carroll 
(1927), 27 S. R. N. S. W, 496; 44 
N. S. W. W. N. 182.— AUS. 

789 1. Effect of ufoming of danger .] — 
The fact that a pltf. suing for damages 
for negUgenoe received a casual warn- 
ing from a friend against the danger 
does not afford much support to a plea 
of contributory negligence ; nor Is 
forgetfulness per se contributory negU- 
gonce, the question still remains 
whether It amounted nn^er all tho 
circumstances to a failure to exeroise 
ordinary care. — Hill v. City of 
SASKATObN. [19291 2 D .L. R. 627 ; 1 
W. W. R, 562 ; 23 S. L. R. 249.— CAN. 

PART XI. SECT. 4. 

791 I. ,J — A man who, by 

another's want of care, finds hiinsell 
In a position of imminent danger can- 
not bo held guilty of negUgenoe merely 
because In that emergency be does not 
act in tho best way to avdld the 
danger. — Thornton v. Fisher, [t928l 
App. D. 388.— B. AP. 

t I. .1 — ^Patterson v. (3bo]>ER- 

HAM, a«281 1 D. L. R. 131.— CAN. 

t il. .]— Carter v. Van Camp 

Sc Anderson, Van Camp v. Carter Sc 
Anderson, [19301 S. C. R. 168 ; affg.. 
[1929] 4 D. L. R. 625 : varg., [19295 
1 D. L. R. 429 ; 63 O. L. R, 267.— CAN. 

t ill. .1 — ^Wilkins v. Dodds 

(Sask.), [1929] 4 D. L. E. 1X9.— CAN. 

t iv. .] — ^Tho negligence of the 

driver of deft^ Co.’S automobile, at the 
interseotion of two streets, forced pltf. 
who ygpA dii*iving his owm automonlle, 
in the face of immfeent oolUsion with 
deft. co.^B antomobUe, to choose 
between ooUision Sc the chance of 
avoiding it by tanUng his automobile 
up the intersecting street/' which in 
attempting to do he^ran into i«4he 
onrhing Sc damaged his automobile 

► 30 


Held : the . negUgenoe of deft, co.'s 
driver in effect' caused the damage 
sustained by pltf. — Hardiman v. 
Yellow Cab, Ltd« [1929) 1 D. L. R. 
947 : 60 N. S. R, 362.— CAN. , 

t V. .1 — D^t„ the driver of on 

automobile trying to overtake Sc pass 
another automobile ' on a curve at au 
excessive rate of speed, collided with 
tho automobile of pltf. approaching 
tho ourvo from the opposite direction 
on his proper side of .the road. The 
former contended that the latter might 
have passed between the overtaking 
& overtaken automobiles : — Held : 
them was no duty on tho driver of the 
approaching automobile to do so. — 
McDonald v. Bbzanson, [19291 1 
D. L. R. 272 ; 60 N. S. R. 333.— CAN. 

t vi. .1— Applt. H., driving a 

oar belonging to applt. oo.. proceeding 
along tho road on his correct side, 
finding lilmself suddenly confronted 
by resp.'s approaching car, which had 
out a blind comer loading into the 
road, in order to avoid what appeared 
to be an imminent ooUision, swerved 
to the oj^site side of the road. Sc 
there ooUmeft with resp.'s oar, which 
bad simultaneously swerved on to its 
corroot side : — Held : applt. *8 action 
in swerving to his wrong side of tho 
road was reasonable Sc unattended by 
negUgenoe. — Hindmabbh v. Guthrie, 
Shell Co. of New Zealand v. 
Guthrie, [1930] N. Z. L. R. 16.— N.Z. 

sz. Act on impulse of T^crsonal peril. 1 
— When doft.’H motor car cut In sharply 
in front of pltf.’s rar the male pltf., 
who was driving, attcnix)ted to use th(‘ 
foot biake but, m his agitation, stepped 
on tho accelcrat»or with tho result that 
his car swerved over the sidewalk & 
collided with an elecitrio light pole : — 
Held: notwithstanding what pltf. 
drlvor so did, deft, was solely liable. — 
Fujiwara V. 0«AWA, [1937] 1 W. W. R. 
364 ; 2 J). L. R. 133 ; 51 ll. C, R. 388. 
—CAN. 

PART XI. SECT. 5. 

g08 Iv. ^ .1 — The con- 

tributonr negUgenoe of the driver of 
a vehicle who is not tho servant or 
agent of passenger therein is no 
defence to an action by the latter for 
damages for personal injuries caused 
by tho negUgenoe of another person.— 
McjCuiJiOOH V. Stab Cow^uotion 
C o.. [19281 1 D. L. R. 970? [1928] 1 
W.W. R. 211 ; 22 Sask. L. R. 281.— CAN. 


808 V. 


.1— The 


mere fact of a passenger being a p^- 
senger does not so identic him with 
his driver as to make him respousihle 
for the driver's negUgenoe. — Hamav. 
Hartley, [1931] 2 DVX. R. 734 ; O. R. 
69.— CAN. 

803 .}— 

In an automobile oolUrion, case in 
which pltf. w5« a passenger in ono^ of 
tho oars Sc deft, was the driver of the 
other oar ; — Held : since the negligent 
of the driver of the oar In which pltf. 
wiw riding was not a demeqi^open to 
deft. 06 against ^oo deft. 



S04* Jitdid* j^ni^tokUion -N.F. Oliver v* Birming- 
ham ^ Midland Motor Omnibus Co. (1932), 48 
f]?* Xi« B» 540^ 


VoL XXXVL-^Hegligenoe. Cases SOft-SSSa. 

807. Add* Annotaiiona ; — As to (1) Consd* Oliver 
* V* Birmingham & Midland Motor Omnibus 
Oo. (1032), 48 T. L, U* 640. Qmercdly, ReW. 
The Vectis, 11929] P. 204. 


Part XII. — Damages. 


810. Add, Annotatiom : — ^Refd. Rose v. Ford, 
11937] 3 All E. K. 359 ; Workington Harbour 
^ Dock Jioard v. Trade Indemnitv Co. (N6. 2), 
[1937] 3"An E. K. 139. ' “ 

817. Add* Annotation : — Refd. Hall v* Brooklands 
Auto-Bacing Club (1982), 48 T. L. R, 646. 


828. Add, AnnoUdlona : — Consd. Eoaoh v. Yates, 
[1937] 3 All E. K. 412. Refd. Heaps v, 
Perrite, Ltd., [1937] 2 All E. R. 00 ; Rose v* 
Ford, {1937] 3 All E. R. 359. 

835a. Shortened expectation of life.] — pltf. 

met with an accident through the negligence 


bad been guilty of negligence without 
which the aooident would not have 
occurred, pltf. was entitled to recover. 
— ^Matthews v. McKinnon, [19341 3 
W. W. li. 690 ; 1 D. L. It. 265.-~CAN. 

$03 vll, ,] — A boy was 

injured by a collision between a oar & 
abtoyolc, on the handlebars of which 
he riding. The lamp on the bicycle 
was unlighted. Since he did not know 
that the lamp was unlighted & there^ 
fore had no knowledge of the danger, 
he was held not guilty of contributory 
negligence. — M aokknney v, Hornk 
(1934). 7 M. P. R. 470.-~CAN. 

803 viil. . 1 — Pltf ..while a member 

of a family party on a motor car outing, 
was injured as the result of her brother’s 
negligence in driving the car, which 
was owned by her step-father, & sued 
her brother for damages. Pltf. did 
not drive a oar at all & trusted solely 
to her brother to do the driving: — 
Held : it could not be" said that pltf. 
was in any way In control of the car &, 
therefore, Identified with her brother’s 
nogUgenoe. — K bsba v. Stephen, (19301 

1 ^W. R. 896 ; 2 D. L. R. 978 ; 42 
B. 0. K. ,618.—CAN. 

803 lx. .1 — Pltf. M. sued as 

administrator of the estate of his son 
who was a passenger, on a joy 
jaunt,” in pltf. H.’s car & was killed 
in tne collision ; — Held : although 
he was not identided with the negU- 
gonce of his driver, yet, since he must 
nave known the oonditJon of the car 
in urhich he was travelling, ho was 
identided with it, & was an accomplice 
in the odenoe of operating the car 
without legal %htlng ; the result being 
that both he & H. were In the same 
legal position with respect to deft, — 
MoMartin V, EucJOTg & Burns & 
Co., Ltd., Hadijtcy & Hadley v, 
Elliott & Burns & Co,. Ltd., [3932] 

2 W. W. R, 664 ; on appeal, [1933] 3 
W. W. R. 86.— CAN. 

803 X. Pillion passettffer.]— 

Where a motor cycle with a pillion 
passenger was being driven along a 
public road without Ughis on a dark 
night, the passenger taking a share in 
the direction A control of the motor 
cycle. Sc both driver & passenger being 
equally, aware of the foolhardy Sc 
dangerous nature of their undertaking, 
they were engsged in a common pur- 
pose or joint enterprise, i,e., ‘'con- 
certed action towards a common end.” 
The neglifl^oo of the driver must, 
therefore, ne aWbuted to the pas- 
senger. — Bomuofi V* Jessop (No. 2), 
(19341 N. £%. R. Supp. 81 ; G. U lU 
496.— N.2J. 

808 xl. — — ,1— In sect. Jib of 
Vehicles A Highway Tratflo Act, 1924, 
which provides that* except, in the case 
of motor vehioles ordinarily used for 
oarryibg passmigers for hire, a 
person^* who Is a gratuitoiw pas^mer 
shall have no right of action og^nst 
an owner or driver of a motor yewge 
for adtaies br i^n onto 

nfiSigwtt opoifctton," the, words 


“negligent operation” Include only 
such negligence os is due to forget- 
fulness, Inadvertence or carekissnoHs, 
but not such an operating of a vehicle 
as can be classed as reckless, wilful 
or illegal, or Is due to improper conduct 
or is contrary to the various i>rovi8ion8 
of the Act. — ^P'RASKR V, Fraser, [1936] 

2 W. W. It. 22.5 ; G F. L. J. (Can.) .36 ; 
re.vsd. [19361 3 W. W. R. 616: 11937] 

1 3^. L. K. 67 ; C F. L. J. (Gan.) 243.- - 
CAN. 

803 xli, .]— Deft., a market 

gardener, w'as driving a number of his 
employees in a motor truck to their 
work when the truck hit a telephone 
polo & two of the employees were in- 
jured : — -Held : stiid employees were 
not “ guests ” of deft, within sect. 60a 
of Highway Traffic Act, 1930. — 
Tyoholitz V, CBor, Kowpak v. Crop, 
[1936] 2 W. W. R. 222, 272; affd* 
[19361 2 W. W. R. 416 ; 44 Man. L. K. 
116.-- CAN, 

0 i. .]— If an injury Is done by 

the wrongful act of one to the property 
of another, the wrongdoer is liable to 
the owner quite apart from the exist- 
ence of any contract of bailment. The 
Contributory Negligence Act. R. S, p., 
3927, does not affect the rights of a 
bailor who is not guilty of any negll- 
gonoe. — Fletcher v, Thomas, [1931] 

3 D. L. R. 142 ; O. R. 195.— CAN. 

sw. Failure of liglds of omnibus — 

Passengers C(yntinuing with fenmv ledge,] 
— Hornino V. Sycamore & Flekman 
(1936), 11 N. Z. L. J. 201.— H. Z. 

sz. Contributorg negligence of guest — 
What amounts to,] — ^A guest in a car 
is not guilty of contributory negligenci> 
in failing to keep a look out, or to warn 
the driver, when approaching a railway 
crossing. — Booth v. Grieve, [1936] 
1 IXlTU. 682 : O. R. Ill ; 5 F. U J. 
((^aii.) 228.- -CAN. 

PART XII. SECT. 2. 8UB-SECT 2. 

818 I, Fear of personal injury— 
Impending cotti#m».l—WALRER r. I^r- 
loohry Motor Co., [1930] S. C. 66o, — 

SCOT. 

PART XII. SECT. 3, SUB-SECT. 1 

I, Destruction of orchard by 

i-.-Pltf.’B apple orchard consisting 
of trees of a kind whicb did not boar 
fruit until thirteen years after placing 
& which had been planted for sixteen 
years, was destroyed by fire 
through the negllgonce of deft, s 
servants : — Hdd : pRf. was entitled to 
damages In a sum which would place 
her in as good a position financially as 
she would have been If no fire had 
owurrad,. Sc where the 
showed that pltf. could derive from 
treee which would take only six 
to bear fruit an iuuome not less than 
that obtained from the destroyed 
she was entitled to judgment for 
a sum representing the *9Shii3^^rfth 
her of restoration 


fertilising, cultivating, pruning, etc., 
to whioh must be added a sum 
representing the loss of income pltf. 
would suffer pending such restoration, 
that Is to say, for a period of six years. 
— Oates v. Union Government, 
[19321 N. L. II. 198.— S. AF. 

a ii. Sum suFleieni to give annuity 
equal to annual earnings— Whether 
awarded on wrong principle .,] — 
Bi/>udofp V, Canadian National 
Railway (Sask.), [1928] 4 D. L. Ii. 
29 ; [1928] 2 W. W. R. 619.— CAN. 

832 1. — — Not cost of rednstaie- 
merd,] — Rousseau v, lynoii & 
Fournier. [1931] 4 D. L. R. 695; 3 
M. P. R. 355.— -CAN. 

835 Iv, .1— In an action for 

damages for personal injuries a claim 
for loss of wages or earnings to the 
date of the commcnoonient of the 
action or of the trial Is not reooverablo 
as special damages ; such u loss is one 
to be taken Into cou«»ideratlon by the 
Jury in assessing general damages, — 
TRAOHB V, Canadian Northern Ry. 
Co., [19291 2 D. L. R. 321 ; 1 W. W. H. 
100 ; 35 0. R. 0. 258 ; 23 S. L. H. 5T6. 
—CAN. 

835 V. .1 — In an action for 

li a mages for personal injuries a claim 
for wages lost by reason of the injury 
is an element of damagt^ te be con- 
sidered in assessing general damages ; 
it cannot be reeovoi'cd ns special 
damages because, by reason of tiio 
uncertainties connected with employ- 
ment Sc with human Ufo. it in incapable 
of exact lisHossment.™ Ta r. 

AddkmS & AuDKMS, 1 1932J r W. W . Iv. 
r>05.— CAN. 

835 Vi. ,1— In an action for 

damages for personal Injuries eaused by 
negligence the fact that the pltf, is 
entitled under his ooutract with bi» 
employer to a cumulated credit u>r 
sick leave for a period exceeding that 
during which he was absent from work 
os the result of his injuries. Sc, there- 
fore, has not actually lost any ^:alary 
because of such absence, la not a gi'oimd 
for doprlving him of damagivs for lo.sw 
of time. Time lost from work a.s a 
result of injuries caused by ii( ^iigcncc 
is an element to bo cothuIcdvI m 
assessing general damages; Jt cannot 
be recovered os special dumn^'H. 
Tubs v, Libf Sc Ookdon, |1.U2j .i 
W. W. K. 245.— CAN. 

« I .] — An Impairment of 

a young womim 's prospect^ of marriage 
be^^ of injuries or disflgurament 
may be taken into consideration in 
assessing damages f«)r personal in- 
fnrifift --T aylor v, Addkms & Ap- 

ri932n w. w. n. sos.-oah. 

- jj .] — In an action for 

her condition mteht le.s8en her chances 
of marrying at all were proper matters 
to consider In asseBsing damages,— 



Cases 885a--838b. Enoush and Empire Dioest Supplement, 


of 4^^^- & sustained serious personal injuries 
whereby the expectation of his life Wils 
materially shortened . Pltf . brought an action 
to recover damages for the injuries ho had 
sustained ; — Held : in assessing the damages 
the judge was entitled to take into considera- 
tion as effie of the elements of damage the 
fact that pltf.’s normal expectation of life 
had been materially shortened. — ^Fltnt v. 
Lovblu flP3511 K. B. 354 ; 104 L. J. K. B. 
199 ; 152 L. T. 231 ; 51 T. L. R. 127 ; 78 
Sol. Jo. 800, O. A. 

Annotations: — Consd* Slater v. Spreag, I1936J 1 K. B. 83. 

Apld. Roach V. YatcK, [1937] 3 All K. R. 442. Apprvd. Rose 

V, Ford, [1937 J 3 All E. R. 359. 

835b. .] — -As a result of Severe injuries 

to Uie brain sustained through negligiuice for 
which deft, admitted liability, a bricklayer, 
aged 32, who had formerly led a vigorous, 
happy Ar healthy life, became very nearly a 
hopeless Junatfc, who, for the rest of his life, 
would retpiire nursing attendance day & 
night. His wife <fe sister-in-law gave up their 
respective emplojmients in order to nurse him. 
In an tmtion for damages tlie judge awarded 
him £2,750, wduch included £542 special 
damages. He appealed on the ground that 
the damages W(*re inadequate : — Held : ( 1 ) in 
ass(\ssing damages for shortened expectation 
of life, it is not a material fact to be taken 
into consideration that, as a result of an 
accident, a pltf.’s health is .so affect(^d that 
he no longer desires to live, or that he is 
unable to appr<»ciate that his expectation of 


life has been shortened ; (2) in assessing 

damages for loss of wages, regard must be 
had to pltf.’s normal expectation of life, & 
not t<'> his expectation of life aft^r the 
accident ; (3) in the present case a sum 

ought to be included for expenses of mussing 
based upon the wages, amounting to £3 a 
w;eek, formerly earned by the wife & sister-in- 
law ; (4) the damages in the present case 
ought to be increased to £6,542. — ^Roach v. 
Yates, [3937] 3 All E. K. 442 ; 81 Sol. Jo. 
610, C. A. 

— Compare Nos. 953ib» 968c, post 

g 35 c. — — The successful pltf. in an action for 
damages for peraonal injuries had been 
awarded £10,000 for the loss of both bauds. 
Defts. appealed against the judgment on the 
ground that this amount was excessive 
Held : the judge was entitled to consider 
other matt-ers besides the mere Joss of earning 
power. The amount awarded, though large, 
was not unreasonable in the unusual cir- 
cumstances of this case. — Heaps v, Perb-ite, 
Ltd., [1937] 2 All E. R. 60 ; 81 Sol. Jo. 236, 
C. A. 

837. Add, Annotations : — Apl(L Bradstreets British, 
Ltd. a. Mitchell (1932), 48 T. L. B. 670. 
Refd. The Edison (1932), 147 L. T. 141 ; Re 
Simms, Ex p. Trustee, [1934] Ch. 1. 

838a. Loss of wages.] -Roach ik Yates, No. 
835b, ante, 

838b. Nursing expenses.] — Roacit v, Yatrjs, No, 
835b, ante. 


Weldon v. Steeves (1034). 8 M. P. K. 1 v, Wilson, U926J S. A. S. R. 342. 
53.— CAN. 1 AUS. 


d i. X/nreasonahle refusal to 

submit to operation ,] — Where the con- 
tiQuanoe or Increafle of an Injured 
person’s Incapacity Is duo to his un- 
reasonableness In refusiun: to allow 
himself to be operated on, the quantum 
of damagres allowtiible to him must be 
limited to what would be reasonable 
compensation if he had acted as a 
reasonable man. — M asnt v, Carteb- 
HaltA-Aldivger Co., Ltd. (Sask.), 
[1929J 3 W. W. R. 741.— CAN. 

d fi. Tnability to follouj trads .] — 

A dairy-farmer, who had sufTered injury 
through accident, pmyed & was 
awarded 6r)ccia) damagres for, inter alia. 
Joss of goodwill of milk customers & 
loss of crops through Inability to sow 
because of the injuries bo had received, 
& ho als<^> prayed & was awarded 
goQoral damages on account of being 
unable to follow his occupation as a 
dairy -farmer & for permanent dis- 
ability as the result of the accident. 
The special damages relating to the 
items mentioned were disallowed, the 
jury having been directed to take into 
oonsidoration when assessing general 
dansages the Incapacity of suppliant to 
carry on his business, as those items 
could not be separated from the busi- 
ness k. treated as distinct & soparate 
matters of special damage. — DuFry 
V, R., [1935] N. Z. L. R. 745.— N.Z. 

d ill. PoasibUitv of further in- 

jury ,] — In an action for damages for 
a broken leg, the abnormal delay of tho 
healing processes, k the^bossiblllty of a 
further easy break within six months 
of the jury’s verdict, with its attendant 
economic loss k physioal pain, make 
it not unreasonable for the jury to 
award dama^ which In a normal 

might seem to be excessive. — ^K asi 

tTBYRNE, fl935] N. Z, Lf R. s. 121.— 
N.Z. 

sr. Ijosb of Ifbih.] — Damagsa to be 
allowed to pltf., who has sustained the 
loss of part of his leg through the 
uegllgenoe of deft., dtacussed.— CbjABB 


ft. Action by husband for injury to 
wife — Effect of contributory negligence 
of wife ..] — Damages having boon 
assessed by tho jury to both husband k 
wife : — Hdd tho finding of negligence 
on the part of the wife cut down the 
award of damagos to tho husband. — 
DOBITY V, Ottawa Roman Catholic 
Separate Schools Tbustees, [19301 
3 D. L. n. 633 ; 66 O. L. R. 360.— 
CAN. 


av. No loss of consortium .] — 

Where a husband sued a surgeon in 
respect of an operation performod by 
him on pltf.*s wife, on the grounds 
that the surgeon should not have 
operated at all : — Held : the action 
failed, as there was no evidence that 

R ltf. lost more at the consortium than 
there had been no operation. — 
Davy v, Morrison, [1931] 4 D. L. R. 
619; [1932] O. R. 1.— CAN. 


•X. .J-rPoBKiLL V, Vancouver 

Recreation vabeb. Ltd., [1933] l 
W. W. R. 413 ; 46 B. 0. R. 532.— 4JAN. 

sf. Damage to car ,] — In an action 
for injuries to a motor oar where the 
ooAt of putting the car back into the 
same condition it was in before the 

S would have cost more than the 
>r which tho cor as repaired could 
be sold for : — Held : the proper 

measure of damagos was tho fair value 
of the cor just before it was in- 
jured. i.e. the price for which a similar 
car in like condition could have been 
nought, less what'the injured oar was 
worth as scrap. — D ewees e. Morrow, 
[1032] 2 W. W. R. 228 ; 2 D. L. U, 
800 ; 46 B. C. R. 164.— CAN. 


sb. Duty nf jury .] — ^It is the duty of 
the jury in an action for negligence to 
pass upon general damagos as well as 
the special damagos claimed, k then 
failure to do so will be ground for 
ordering a new trial. — ^J amieson e, 
BBmsH Columbia amusebcentb Co. 
(1930), 43 B.C. R. 317.--OAN. 

ik« Money stolen from pocket white 
tineoiMetous.j— P atten u. Silbbhs- 


32 


OHEIN, [1936] 3 W. W. R. 169 ; 61 
B. V. K. 133.— CAN. 

sm. Damage, to car.] — 1</ is not the 
law that tho anioupt of damages ro- 
ooverablo in the caso of a damaged 
motor car is always tJie costs of| repair- 
ing it i>his depreciation. — Htewart v. 
SAHTiq [1936] 3 W. W. R. 1.— CAN. 

sp. Duty of plaintiff to minimise 
damages — Whet, her bound, to undergo 
operation,] — On ihq ciuostion whether 
l)ltf. should submit to an operation to 
minimise tho damages llowiug from 
personal injuries duo to deft.’s negli- 
genfje : — Held, : the onus was on the 
defence to prove' tiiat pltf. could 
minimise such damagtis, & that it was 
reasonable for him to undergo one or 
other of tho operattf>n8 suggested. — 
Bittlkh V. DrmBAN 0 >rpn. (1936), 
N. L. R. 139, S. AF. 

sr. Injury to three year old child], — 
Thomas v. Winnipeg City, [1937] 3 
W. W. R. 141 ; affd., [1937 J 3 W. W. R. 
393.— CAN. 


PART XII. SECT. 4. 

■V. Mitigation'-^Wliether contributory 
negligenoe of plaintiff may go in .] — 
In an action for negllgonoa if pltf. is 
held entitled to succeed he cannot l>o 
deprived of part of the damages which 
he has proved or of his costs, on the 
ground that he was guilty at con- 
tributory negligenoe. — Barry v. Win- 
nipeg Eleotrio Co., [19261 2 W. W. R. 
791 ; 36 Man. L. R. 27.— CAN. 


iw. — ^ Payment under insurance 
poliev ,] — In an action by pltf. to 
recover damages for tho destruction 
of his dwelUng-honse a quantity 
'Of chattel property caused by sparks 
omitted from deft.'8 steam tug through 
deft.*s negligenoe .* deft, was 

not entlUed to deduct from the amount 
of damages found to have been sus- 
tained by pltf. an amount paid tP pltf * 
by an insurance co. under an Insur- 
anoe on the property. — Brown v. 

(1889), 17 (T R. 712.— CAN. 

.1— Fabsiubr e Grand 

RV. Co. (1891), 2! O. R. 299.— 

CAN, 
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842* Adim AnnoiaiMns :^CoQ8d* Gnnham v; Davies 
(1928), 139 L. T. 379 ; Jones v. Birch Bros.r 
Ltd. (1933), 49 T. L. B. 586. 

842a. .] — Gowar v. Haltjs, No. 421a, 

ante, 

842b* ,] — -It is an established rule of 

practice that, in an accident case, it should 
not be intimated to a jury that deft, is insured 
where this rule has been violated, it is 


within the discretion of the judge to discharge 
the jury, at the ejtpense of the party whose 
advocate has violated the rule. — Grinham v. 
Davies, [1929] 2 K. B. 249 ; 98 L. J. K. B. 
703 ; 139 L. T. 379 ; 44 T. L. U. 623 ; 72 
Sol. Jo. 303, D. C. 

842c. .] — Ellis v. Mayhew (M.), Ltd. 

(1926), cited in [1929] 2 K, B. at p. 252 ; 98 
L. J. K. B. at p. 705. 

Annotation : — ConBd* Griuham v. Davies, [19293 2 K. B. 


Part XIII. — Negligence causing Death. 


Sect. l.—UABIUTY AT COMMON LAW. 

. See^ now. Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 1, & sect. 3, post, 

843. Add, Annotations : — A s to (2) Consd* Flint v. 
Lovell, [1936] 1 K. B. 354 ; Bose v. Ford, 
11937J 3 All E. H. 359. Refd. CJrein v. 
Imperial Airways, Ltd., [1937] 1 K. B. 50. 

846. Add, Annotations : — Consd. Flint v, Lovell, 
11935] 1 K. B. 354 ; Hose v. Ford, [1937] 3 
All K. K. 359. Reid. The Edison, [1932] P. 
52 ; Orein v. Imperial Airways, Ltd., [1937] 
1 K. B. 50, 


851. Add, Antudaiion : — Consd. Bose v, Fta’d, 
[1937] 3 All E. H. 359. 

864, Add. Amwiaiton : — Refd. Wilsons &; Clyde 
Coal Co. r. English, [1937] 3 All E. R. 628. 

865. After this case add : — 

now, Law lieform (Mis- 
cellaneous Provisions) Act, 1934 (c. 41), 
s. 2 (1). 

Adopted child.] — See liaw Reform 

(Miscellaneous Provisions) Act, 1934 (c. 41), 
s.2(l), (2). 

867. Add. Annotation : — Refd. Donovan v. Union 
Cartage Co. (1932), 148 L. T. 383. 


PART Xll. SECT. 6. 

842 1. Defendant insured against lia- 
MlUy — WheUier court inform^ thereof.] 
— WALSn V. Pkat (N. B.). [19271 2 
D, L. 11. ll20,-~-CAN, 

842 ii. Altboiigh It Is, 

as a general rule, improper for counsel 
for pltf., when cross-examining deft., 
to ask whether deft, is entitled to an 
indemnity from an insurance oo.. yet 
special circumstances may justify the 
judge in not withdrawing the case from 
the jury. — Wilson v. Kent (George) 
& Sons, Ltd., [19281 N. Z. L, R. 160.— 
N.Z. 


si. Action by infant — Injury while 
en venire m nunre,\ — Resp.’s wile, being 
seven months pregnant, was descending 
from a tram oar belonging to applt. co. 
when, by reason of the negilgenoo of 
the motorman, she fell, or was thrown, 
from the car & was injured. Two 
months later she gave birth to a female 
ohild who was bom with club feet. 
Resp., as tutor to his ohUd, brought an 
action against applt. oo. claiming 
that the deformity of the oblld was the 
direct consequence of the negligence 
of applt. CO. by livhlch the mother was 
injured. The action was tried with a 
jury who found In favour of resp. & 
judgment was mndered accordingly, 
which was affirmed by a majority of 
the appellate ct . : — Held : the judg- 
ment appealed from should be affirmed 
Sc the appeal dismissed. There was 
sufficient evidence adduced at the 
trial to produce in the jury *8 minds a 
conviction that it was reasonably 
probable that the^ deformity of the 
ohild resulted as a consequence of the 
mother*s injury, &, consequently, 
their verdict should not he disturbed. 
The fact that applt. *8 fault caused the 
deformity of the child cannot, from the 
nature of things, be ostablished by 
dii^t evidence. It may, however, be 
established by a presumption or In- 
ference drawn from foots proved to the 
satisfaction of the jtiry. 

Under the civil law, a child, who 
suffers injury while in its mother’s 
womb os the result of a wrongful act 
or default of another has the right 
after birth to maintain an action tor 
damages for the injury received by 
it in its pre-natal state.— Montribal 


Tramways Co. v. Leveillr, [1933] 
S. C. R. 456 ; 4 D. L. R. 337.— CAN. 

sy. Particulars — When ordered ,] — 
Whore an action for nogUgcnco is one 
in which the onus of disproving 
negligence is placed by statute upon 
deft., pltf. will not be required to give 
particulars of the negUgonoe alleged. — 
White v, Hknton. [1930] 1 W. W. R. 
685 ; 2 D. L. R. 959 ; 24 Alta. L. R. 
423.— CAN. 


sd. New iriof, J— W inston v. Nelles, 
[1932] S, C. R. 341 ; 3 D. L. R. 527.— 
CAN. , 


PART Xlll. SECT. 2. SUB-SECT. 2. 

860 i. Personal repre^sentative — 
Foreign administrator ,] — Byrn v. 
Paterson S.S., Ltd., 3 D. h. R. 

Ill ; O. K. 311 ; 6 F. L. J. (Can.) 20.— 
CAN. 


865 i. Child— Adopted child— FaUd 
AcddeiUs Act, R, 8. O., 1914 (c. 151), 
s. 2 (o).]— Howie v. Lawrence, [1927] 
1 D. L. R. 477 ; 69 O. L. R. 641 —CAN. 


g i, ,j — Slaters of deceased are 

not entitled, as such, to the benefits 
of Fatal Accidents Act, 1920 (o. 29) ; 
& the mere allegation that they were 
dependent on him does not bring them 
within the Act. — Shtitz v. Canadian 
National Ry. Co., 11927] 1 D. L. H. 
951; [1927] 1 W. W. R. 193; 21 
Saak. L. R. 345.— CAN. 


PART Xlll. SECT. 2, SUB-SECT. 3. 

o i. .] — W. was injured by failing 

into a gnBet, which was in a street 
under the care of an urban district 
council, W. brought no action In his 
lifetime, & died within six months after 
the accident. Sc in consequence thereof. 
An action was instituted by the widow 
under Lord Campbell’s Act, 1846 
(o. 03), more than six months after the 
accident. Sc more than eight months 
from the death of W. : — Held : pltf. 
was entitled to maintain the action. — 
Walsh i>. Baluna Urban Distotot 
Council (1921), 65 I. L. T. 140.— IR. 

sf. Action wUhin six months by 
widow^-r-Svbse/^nl action as adminis- 
frofHx.l— Within six months of the 
death of a railway passenger, who was 
killed 08 the result of being thrown 
from the train owing, it was alleged, 
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to a sudden stop, bis widow Sc infant 
child brought an action for damage 
against the railway oo. The widow 
futerwards obtainefl letters of adminis- 
tration of his estate, Sc, having dis- 
continued said action, brought, as 
administratrix, another action based 
on the same allegations of facts as 
those set up In the first action. The 
second action was bi^un within a year 
from the death of the husband : — 
Held : the second action was not barred 
by sect. 4 or sect. 5 of Act Respecting 
Compensation to Families .of Persons 
Killed by Accident, R.S.M., 1913.— 
Sevich V. Canadian National Rys., 
[193.3] 1 W, W. R. 244 ; on appeal, 
[1933] 2 W. W. R. 109 ; 4 D. L. R. 
668 ; 41 Man. L. R. 276.— CAN. 


PART XUI. SECT. 2, SUB-^EGT. 5.— 
B. (a). 

888 xiv. .] — In order to suqecod 

In on action under Lord CampbelPs 
Act it is necessary for pltf. to show 
that he has lost a reasonable pro- 
bability of pecuniary advantage. — 
Sanford v. Cbosslby, [1931] 44 

B. O. R. 481.— CAN. 

883 XV. .] — An action under 

Lord CampbelPs Act was brought by an 
executrix for the benefit of the father 
& stepmother of the deceased. At 
the time of his death decseased was 
thlrtv-slx years oJd, he bad not 
acquired any property, ho was engaged 
to DO married within a few months to 
pltf. 6c for six years his father had not 
board from or of him : — Held : under 
the circumstances the father or step- 
mother bad no reasonable expectation 
of some pecuniary benefit if the death 
of d#H 3 ea 8 ed had not occurred. Also, 
senibie : pltf. was not entitled in her 
action to maintain a claim for damages 
to the estate of the deceased, even if 
there were, as there was not, evidence 
of the amount of damage sustainod by 
the estate.— Clarke v, Ootlvib Flour 
Ltd., [1933] 1 W. W. R. 

883 xvi. an action under 

Fatal Accidents Act, R. S. S., for the 
dfiath of a girl, two years Sc four 
months old, who was killed by a motor 
car. It was hold that the accident was 
caused by deft,’s negligence tn taking 



Omw 894-T968a. Atm EsimE Diqesx* SxtxfiiBment. 


894. AM. ^wno^aiion ^“Refcl. Grein v. Im|>erial 
Ain«ft.ys, Ltd,, [imn Ml E. K. 1268, 

895. Add* Annoiaiion : — R4fd. Gi^in v. Imperial 
Airways, Ltd., [1QB6] 2 All«. B. 1268. 

896. Add. Annotdfdona Consdr Grein v. Im- 
perial Airways, Ltd., [1937] 1«^K. B. 60. 
Held. Fosbroke-Hobbes v. Airwork, Ltd. ^ 
British American Air Services, Ltd,, [1937] 
lAUE. K..108. 

Af ter4his case add : — 

Carriage by air.] — See StesBT Traffic, 
No. 260d, poai. 

899. Add. Annotations: — Consd. I^antbn v.weu i 
" vUle, [1932] 2 K. B. 309. "Reid. 'Kiwatt v. ‘ 
London County Council, [1934] 1 K. B. 
Wilsons A Clyde Coal €o. v... English, 

3 All E. R. 628. ^ 

, 900. Add. Annotations : — ^Refd. Bottomley -“*** — * 
nister (1931), 101 L. J. K. B. 46 ; Nicholson 
t>«f^Southern By. 06. & Sutton & Cheaxn 
Urban District Council, [1935] 1 K. B. 588 
Otto V. Bolton & Norris, [1936] 1 All E.*R. 
960. 

905. Add. Annotations : — Cansd. Fanton v. Den- 
viJlft, [1932] 2 K. B. 309. Reid. HoUoway v. 
Donaldson Line, Ltd. (1935), 41 Com. Cas. 
47. 

906. Add. Annotation: — ^Reld* Kinneil Oannel & 
Coking Coal Co. v. Sheddon (or Waddell), 
[1931] A. 0. 676. 


909. Add* AnnotaHon : — Cfnsd. Fibntoiv e. Den- 
Tille, {|932] 2 K. B. S09. . 

910. Add. AnnotaUons: — ^Apld. Dew v. United 
British S.0. Co. (1928), 139 L, T. 628. Held. 
Flower v. Ebbw yale Steel, Iron & Coal Co., 
XJ1936] A. 0. 206. 

929. After this base add ; — 

.] — See, now. Law ilelonn (Miscellane- 
ous Provision^) A^t, 193a (c* 41), s* 2 (3). ^ 
980. Add. Annotaihn :---^Generally, Held. Bose v. 
Ford, [1937] 3 All E. R. 369. 

941. ' Add. Annoiatiom : — As io (1) ftefd. Owen vt 

Sykes, [1936] 1 K. B. 192 ; Bose v. Ford, 

" 1 K- 

942. Add. AnnotatioTt^ : — As to (3) Reid. Owen v. 

Sykes, [1936] 1 K. B. 192 ; Bose v. Ford, 
[1930] 1 K. B. 90 ; Roach v. ^Yaies, [1937] 
BAllT^ ^ 

•43. Add. Annotation : — ^Reld. Carling v. Lebbon, 
[1927] 2 K. B. 108. ^ 

944. Add. Citations [1027] 2 K. B. 108 ; 96 
L. J. K. B. 615 ; 137 L. T. 266 ; 43 T. L. B. 
454. 

After this case add : — 

« Widows*, 

Orphans* Aj Old Age Contributory Pensions 
Act, 1929 (04 10), B. 22.** 

958a. Payment Into court with denial ol liability-- 
Death'ol plaiiytlll — ^Application by executor 15r 
payment out~What order made.]— A pltf. wha 


his. eyoB off of the i* 5 >ad ahead of him 
when drlvJnjgr the car, hut Uuit slnc^ 
pltf. had not shown any roaeenable 
expectation of pecuniary benefit from 
the continued life of the child, ho could 
not recover.— K leising mi v. Dimin- 
^YAT/., fi937] 1 W. W. R. 600.'--CAN. 

887 it. ffHation .^edfd. (idDS), 
34 S. O. R. 215. ^ 

887 Vi. r- 

ti« 37 i rw. w. a. isi.— 

CAN. *' 


^ 1 open to Croum..} 

^^lOneiOAKADIAK l^TIONAJ. R^., 
1938 1 WjW, R. 244. on appeal, 

mai 2 w. w. R. iosJmjan. 


PART xni, SECT. 2. SUB-SECT. 5. 
— B. (bj. 


ee. QratiuUom oervices hy wife .] — A 
husband suing on behalf ol mmseU 
under Families* Compensation Act for 
the death of hJs wife shows a pecuniary 
loss when he allows that eehrioes were 
rendered him gratuitously by the 
deceased & that there had been a 
reasonahle prospect that they would 
oontlnued to be rendered 
^%atuitouBly for a time at least, had not 
her death been c^mised by the accident 
in qnestloS^. — Haines k Haivibs» v. 
WiLiiiAXs, Williams & Williams v. 
Hainesv 11933] 1 W. W. R. 644 ; 47 
B. 0. R. 69.— CAN. 

sk. Son of divorced parents .] — 
The father^f a nine-year-old son who 
was divorced from the son*B mother Sc 
who had been paying for the son's 
maintenance in the oustTody of the 
mother, held to have no right to expect 
that the son's eontinued life would 
have been ol any pecuniary advantage 
to him. The son^s mother, however, 
was held to have suiSered a peenmiary 
loss to the death of the oWJd. — 
MAitm. V. Cmxmm.n9B4] 8W, W, e. « 
244 : on appeal, 11936] I W, W. R. 
306; 48 Mon. li. R. 54.---OAN. 

si. Bwlband vmHno •' on 
The widow Sc child of an automobile 
mechanic, who was woridng '*on j 
relief” when he was^kilM, are to- 
tltl^ tp olaim under the %tal 
AcoldentB Act.^Ht7MPn^yg e, pTT 
OP London, 119361 1 IL 89,5 j 


t. 


w. fteZeossJ—SHowELL vT Staoo, 
(1937] 2 W. W. R. 331.— CAN. 

PART XIII. SeA. 8, SUB-SECT. 7.— B. 

807 ix. ,3 — A claim for damages 

by a widow*or the»mtoor children of a 
person, whose death is alleged to have 
been caused by the negligenoe of deft., 
is not barred by the fact that the death 
was caused by the combined negligenoe 
of the lattm k deceased.— U nion’ 
GOTEHNMKNT (MINISTER OF RAILWAYS) 
V. Lmc, [1927] App. D. 202.— S, AP. 

907 g. ,J — Mobawitbki V. 

KpsarooHENKO (Man.). H929] 2 

w; W. R. 884 : 38 Man. L. R. 228 : 
affg., [1929] 1 W. R. 686.— CAN. 

M7 xi. — . 1 — In an action under 
Fatal Accidents Act. R. S. O., 1927, 
where deceased has been guilty of 
oontrlbntory negtonoe, 3c though his 
demo of isult h^muoh exceed^ that 
of deft., Clontributoiy Negligenoe Act, 
R. S, Q., 1927, is applicable to enable 
the aoRon to be miontained ; & it is 
also applicable for the purpose of pro- 
viding for apportionment of the lia- 
bility for damages. — L ittley v.Bbookb 
^ I & Canadian Ka'HonalRy.CJo., [1932] 
j! J S. 0. R. 462 ; 2 D. L. R. 386.— CAN. 

anv v]i. — - ■ %frAn>i 


O. R. 9J^r 01^^19353 3 D.iu. ll. I 
PART XUI. 8E0T.^8, 8U|M(E0T* 


907 xii. ,3 — Contributory Kegli- 

g^o^Aot, 1926, applies '^to an action 
brought under IBanulles* Compensation 
Act, R. S, B. C., 1924 .— HtdNTEB v. 

W. R. 466; 44 

B. 0. R. 664.— CAN. 

907 xiU. —sr.y-ARyws v. MUSSAL- " 
hmi (1936), 60^. a R. n.— ciSf. 

PART Xlll. SECT. 2, SUB-SECT. 8. 
—A. 

st. H<ne ceilettZahNf.i— Damages under 
Lord CampbeU's Act 
s^ as^ would, tt put out at interest, 
yield at J 3 » 2 ^end of tsa years a sum 
equal to thg^tmlary loss of those for 
wnoae beui^t the aotiou is brought.— 
«. BATg, BRItSSS Sc STilREKOE- 
mLE Mrpno Elbotmo 


sp. AcUan adadind OamMm NdSeml OANi 




PART Xm. SECT. 2, SUB^SECT. 8.— D. 

9$0 V. .1 — Lmuii V. Lutz, [1937] 

3 W. W. R. 190.— CAN. ,, 

PART xni. sect; 2, sub^sect. s.— if. 

937 V. . 3 — In an action 

umicr Lord Campbell's A(?t- brought by 
a husband for the death of liis wife : — 
/fcM ^ although he could not recover 
iioBplfal, nursing,, doctor's or funeral 
eiHwnses of anything by %ay of a 
Holatiu’m, but only Hutb pecuniary 
damages os he had 8ufh»red, yet tho 
wal’d “ pecuniary *’ should not be 
narrowly iu6srpreted as to limit It to 
an immediate loso^ of money or 
property. — A ^ew v. Ku-en, [1936] 
3 W. W, R. 3?7.-^AN. 

h I. .] — ^Thd demendants of a 

person who has lost his Ufe tlBOugh the 
negligenoe of deft, are entitled to com- 
pensation only for the material loss 
caused to them by the accident, 4c 
not for mental suffering or distim, dr 
to Improve their material prospects. — 
Smabt V. S. African Rys. k Hab- 
BOUB8ft928), 49 N, L. R. 361 .-HB. AP. 

m j, OomUkred^ of 

inatmmee.] — Burns v. MAoImNALP 
OoNaoMDATED. [1931] 3 W. W. B. 64. 
—CAN. mm . 

s% Fine imposed under Penal Code 
in mspeet of aeGid^--rfal6e0 into 
accou5><.l— N athu Ram o. Ohaso 
B:uar<1927). I. L. R. 60 AU 408.— IND. 

sc. Jury may consider eaiHngs ^] — 
Li assossing ^damages under Lord 
Campbeirs Act the^jury may eonilder 
savlpgs, Joss ei^iidlture.— NOBI.E v. 

Hy»HO ELi^rHio '^O omW. ~ (N^ 2), 

[19361 4 li L. E. 271; m appeal, 
[1936] 2 D. L. R. 192.— CAN. 

PART xm. SICOT. a. SUBJECT. •*— F. 

SATiUtlr 
, n027J 

PAR'Vxin.^crr. 8, 8 V»«bot. «. 
»88 t. Vmm wot tM MAIPHTj 
we, 

J Oo., 
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had issued a writ for damages for personal 
injuries died from a cause not due to the 
accident. Her exor. was substituted as 
pltf. & he applied by summons for payment 
out to him of money paid into ct. by deft, 
with a denial of liability. Deft, was held 
entitled to an adjudication of the questions 
whether there was liability &, if so, what 
were the damages, the amount of which 
might be affected by the death of the original 
pltf., & no order was made on the summons 
except that the money should remain in ct. 
to await the trial. — Dawson v. Spaul (1935), 
152 L. T. 444 ; 51 T. L. R. 247 ; 79 Sol. Jo. 
102 . 


Sect. 3.— SURVIVAL OF CAUSE OF ACTION. 

See, now. Law Reforrff (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 1. 

953b. Measure of damages — ^Death without re- 
covering consciousness — Pain & suffering. ]— 

A motor car negligently driven by deft., 
stmck a man who was at once rendered un- 
conscious & died two days, later without 
having recovered consciousness. The ad- 
ministratrix of deceased brought an action 
against deft, under {inter alia) Law Reform 
(Miscellaneous Provisions) Act, 1934 (c. 41), 
s. 1, alleging that causes of action against 
deft, had vested in deceased & survived for 
the benefit of his estate for damages in respect 
of pain & suffering caused to him by his 
physical injuries & by apprehension of 
shortening of lus life, & claiming damages 
for his estate in respect of these causes of 
action : — Held : deceased having been un- 


conscious & incapable of experiencing 
physical or mental pain from the time of the 
accident until his death, no cause of action 
in respect thereof had vested in him or sur- 
vived for the benefit of his estate; but 
sernble : if after the accident deceased had for 
a time been conscious & endured such pain 
& suffering, pltf. could have recovered daixi- 
ages in respect thereof in so far as it arose 
from his physical injuries, & possibly also in 
so far as it arose from his anticipation of a 
shortening of his life. — S later v. Spreao, 
[1930] 1 K. R. 83 ; 105 L. J. K. B. 17; 163 

L. T. 297 ; 51 T. L. R. 577 ; 79 Sol. Jo. 667. 

I Refd. JtOHc v. Ford, 119371 3 All E. K. 359. 

953c. . j — A young woman was in- 

jured in a motor accident due to the nt^gli- 
genco of. deft. Her injuries were serious, 
including a combined fracture of her right 
leg & tiiigh. Two days later gangrene set 
in, & it became noc,essary amputate the 
leg ; but tlie infection iiad already spread 
above the point of severance, & two days later 
she died as the result of the injuries, having 
been unconscious the gi’cater i)art of the four 
days she survived the accident. Her father, 
as her administrator, brought an action 
claiming damages {infer alia) undtir Law 
Refoim (Miscellaneous I’rovisions) Act, 1934 
(c. 41), for the shortiming of her expectation 
of life : — Held : there was vested in the 
deceased before she died a cause of action 
which entitled her to sue for loss of expecta- 
tion of life, imdor the Act of 1934 that 
cause of action survived, &, so surviving, was 
enforceable by applt. as her personal reprcj- 
sentative ; (2) also the principle laid down in 


£ J, ,] — pnXPATIilOK V. SCHRAAI, 

19281 1 W. R. 751.— CAN. 

g I, Sufficiency*] — Shtitz v. 

Canadian National Rt. Co., [1927 J 
1 D. L. R. 951 ; [19271 1 W. W. R. 
193 ; 21 Saak. L. R. 345.— CAN. 

S li. Description of plaintiff — 

Executor.] — It is not of tlie ossenoe of 
the cause of action of an exor. under 
Fatal Accidents Act, R. S. A., 1922, 
that pltf. therein be doscribod in the 
statement of claim as an exor. The 
Act does not make the pleading of his 
appointment as exor. one of the 
constituent elements of his rlsrht of 
action nor prescribe that such a plea 
shall be made ; it docs no more than 
make it a condition precedent to the 
action being maintainable within the 
first six months after the death of the 
injured person that it shall be brought 
by his exor., if there be an exor. — 
MILLER V. Canadian Paoipio Rt. Co., 
[1933] 1 W. W. R. 233 : 1 D. L. R. 
761.— CAN. 

sk. Death after commencement of 
action — Survivor^ip.y^Aa Action for 
negrligeuoe resulting in personal in- 
juries was commenced by the injured 
party. Pltf. died, the action not 
bavmg been brought to trial : — Held : 
the action was properly revived in the 
name of the admlnismtrix, she being 
entitled, under Trustee Aot, R. 8. O., 
1927, 8. 37, to maintain an action for 
all torts or Injuries to the person of 
deceased. — Bowler v. Blare, [1930] 
1 D. L. R. 683 ; 64 O. L. R. 499.— 
CAN. 


dents Aot. R, S. A.. 1922 Held ; the 
executrix was entitled to proceed with 
both actions. — Brady v. Canadian 
Paoifio Rt. Co.. 11933] 1 W. W. R. 83. 
—CAN. 

sip. .] — Sect. 28 of Trustee 

Act, R. S. A., 1922, which provides 
that exors. or administrators of a 
deceased may maintain aa action for 
torts or Injuries to his person, except 
for libel & slander, as he would if 
living have been entitled to do, is not 
limited to oases where the deceased 
died from causes other than a tort 
which gives a right of action under 
Fatal Accidents Aot, R. S. A., 1922. 
The fact that a dependant shares in 
the estate of the dooeased has no 
bearing on the question except in so 
far as it may imect the amount of 
damages recoverable under Fatal 
Accidents Aot. — Bradt u. Canadian 
Pacific Rt. Co., [19331 1 W. W. R. 
250 5 1 D, L. R. 643.— CAN. 

sn. .] — The infant son of 

Itf . was injured by a motor car driven 
y one of defts. & owned by the other 
deft. Pltf. incurred expenses for 
medical fz hospital oharges & nursing 
Sc the child sudered confiiderable pain. 
Shortly after Its recovery from said 
accident the child was struck by another 
motor vehicle Sc killed. Pltf. suing 
aa the personal representative of the 
deceased child, brought an action 
for the damages caused by the first 
of said accidents ; — Held : by virtue 
of sect. 48 of Trustee Act, 1931. the 
action was mcdntalnable ; defts. 


.. -Where after an 
action had been brought by an employee 
a^nst his employer for damages 
for injuries sustained in the course of 
his employment pltf. died before trial, 
Sc an ^lon was then brought by his 
widow, in her capacity as executrix, 
ftiiJmfaig damagee under Fatal Acd* 


not having satisfied the statutory onus 
of disproving negligence, pltf. 
entitled to recover as damages the 
said expenses Sc also damages for the 
nttin & sufferizur of the child.---OKEEMEB 
V. BnoluND.^9333 8 W._W. R. 277 ; 
reved., [1984) 2 W. W. R. 339 ; 42 Man. 
L. R. 139,— CAN. 
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gp, , 5 — The concluding 

part of sect. 48 (1) of Trustee Act, 
1931, is a bar to a claim by exors. to 
recover from a tortfeasor the medical, 
nursing & hospital expenses incurred by 
the deceased in consequence of the tort 
which caused his death. — Fraber e. 
Children *s Aid Society, [1935] 1 
W. W. R. 667 ; 43 Man. L. R. 102.— 
CAN. 

a (p. 142) i. .]— Leslie t\ Buzza, 

[1929] 1 B. L. U. 903 ; 40 B. C. R. 441. 
—CAN. 

c (p. 142) i. .] — Actions under the 

Act respecting oompensatlcm to families 
of persons killed by accident must be 
primd fade tried ^vithout a jury. — 
Sevich V. Canadian National Rail- 
WATH (1934), 42 Man. L. R. 254.— CAN. 

•b. Fatal Accidents Act, 1920, s. 7"- 
Neglect to file affidaml under.]- -An 
order dispensing with the filing of the 
afilldnvit required imder abov(» sect, 
should not be made when the result 
of making it would be to prejudice- a 
right of deft, which has accrued since 
the commencement of the action. — 
Swindell v. Northern Elevator 
Co., Ltd., [19281 4 D. L. R. 982; 
[19283 3 W. W. K. 433.— CAN. 

sd. Particulars.]— In an action under 
Fatal Accidents Act, 1846, in respexjt 
of the alleged negligence of deft, in the 
driving of a car, the particulars of 
negligence furnished by pltf. included 
the following para. : ** Pltf, will rely 
also upon any other acts or omissions 
of deft, constituting negligence or 
breach of duty as may be given In 
evidence or otherwise appear at 
the trial of this action.” Upon a 
motion by deft, for an order striking 
out this particular it was ordered that 
the following should be substituted: 
” Pltf. will also rely on such facts la 
proof of the aogligenoe alleged in the 

68 
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Fliiii T. Lmll is not confined to the case 
where the injured person is alive at the date 
of the action,— Rose v, Pobd, [1037] A. 0. 
826 ; [1937] 8 All R. 869 ; 108 L. J. K. B. 
676; 167 LT. 174; 63l\LR.873 ; 81 
SoUo.688,H.L 

Bell Boacb t, Yatoii [19371 3 

9 g$(l. Shortened emeetation of life.]- 

Sum i). 8pma, No, 868b, ank. 

958e. — .]— Rose v. Pobd, No. 963c, 

V, BnrasH 

Insuuted Cables, Ltd.', No. 864 c , ank 

963g. A young girl of 8 years 

of age was killed in a street accident, & dam- 


were claimed In respect of her loss of 
expectation of life t-Sm i though, in the 
case of a very young child, Some reduction 
of damages must be made, having regard to 
children’s ailments, yet, in the case of one 
who has outlived such dangers, there should 
be no such reduction on account of the in* 
fancy. The question of the Inability of the 
child to appreciate the loss of expectation of 
life is wholly immaterial. The damages were 
assessed at ILBOC.-Trubytield v. Great 
Western Rv. Co., [10,87] 4 All E. R. 614 ; 
54 T. L. R. 221 ; 81 Sol. Jo. 1002. 

953h. .]-Morgan V. ScoituMNO 

(1937), 64 T.L..R.253; 81 Sol. Jo. 1041. 

-,]— Compare No. 835a, ank. 


statement of claim as are In tbe know* 
ledge of deft, but not of pltf. k appear 
in tbe evidence of deft, k her witnesses 
at the bearing of the action.” The 
order further provided that pltf. should 
have liberty to rely also upon such other 
particulars of negligence as pltf. might, 
not later than ten days before tbe 
commencement of the trial of the 
action, give notice of, in writing, to 
deft.-McWATOBS 0 . Maxwell, [1932] 
I.R. 176 .~m. 

sf. — .1-Pltf. was held to be 
obliged, adenmndforpartlonlan having 
been made, to gdve the best partlcnltws 
in her possession or reasonably avail* 
able to her of the negligence complained 
of k of the SiOts or omlssloiis oonstitu* 
ting it, whether or not she was right 
in her contention that the manm 
m ipsa ioguHur applied to the case.— 
SEVIOB V. C/UUAWAN NATIONAL RiB., 
[1933] 1 W, W. R. 244: on appeal, 
[19331 2 W.W. R. 109; 4 D. L. R. 
888; 41 Man. L. R. 216.-CAN. 

sk. Cham 0 / ume df plaintiff— Ad- 
niradraiors siMUM for vridm & 
ohiWren.}~BBOCRK8Tc. Radio On, Co. 
Ltd., 11935) 2 W. W. R. 285.--CAN. 

-.h* W bstehn Tkusi' 


o.v. STUART, [19371 3 W.W.R. 225.- 
CAN. 


PART XIII. SECT, 8. 

Ip. Aiminidrakon Ad AwndfiMl 
Ad, im-"Adim pending" - 
Api>ed. ]— After giving noUco of appeal 
from the dismissal of her action for 
damages pltf. died before the appeal 
was heard. Her oxor. moved befoie 
the Ct. of Appeal for an order that the 
proceedings be continued between 
liiin^ as exor. & deft., k iliat he bo 
substituted as applt. under sect. 2 (4) 
of Administratiou Act Amendment Act, 
the words in said 
setl 2 (4) “ action pending ” undude an 
appeal k, therefore, the motion should 
l)e allowed.—DraoND v, Wilson 
•(NO. 2), (1937J ]• W. W. R. 417 ; 1 
0. L R. 286 : 51 B. 0. R. 2I)6.“*CAN. 


It. Adion under FamUlos' Cm- 

pensatim Ad, It, N. B. C’., 1924.)— 
Administration Act Amendment Act, 
1934, applies to actions based upon the 
(loath of a piirson wrongfully or negli- 
gently causod by another k brought 
iindor Families' Oompensatlon Act, 
R. S. B. 0., 1924, as well as to those 
brought under the Administration Act 
k amendments thereto. 


Compensation Act does 
not In itself give a right of action 
against the exor. of the estate of a 
person who has wrongfully or negli- 
gently caused the death of another but 
said Act k Adminlstiatlon Act Amend- 
ment Aot. 1934. combined do give 
such a right of action lor the benefit 
of the ndatlves mentioned in the first- 
named Act. 

Admlnisl'ratlon Act Amendment Act, 
1934, does not alter the law in respect 
to damages for nervlous shock. 

In the present mition wherein pltf. 
was held to have sued as administratrix 
for the lieiK# of bereelf as wifi! of 
deceased k for the toefit of his 
children but not to have claimed 
damages also for the benefit of his 
estate:— NcH.- on the ptaidings us 
they stand, she could not recover for 
ntiwing k hospital expenses or for 
burial expenses. 

Pltf. had brought a previous action 
as wife of dectiased against the alleged 
tortfeasor himself. This action was 
discontinued pursuant to an oj-dor 
made after lus death i—f/rW; not- 
withstanding sect. 5 of Families' Com- 
pensation Act, the present octlou 
does llc.-Bowcow e. Westwood, 
[1937]1W.W.R.C51.-<!AN. 
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NUISANCE. 

Part I. — Definition, Nature and Characteristics. 


1. Add* Annotations: — Refd* Vanderpant v, 
Mayfair Hotel Co. (1929), 27 L. G. R, 752 ; 
Chesham (Lord) v, Chesham Urban District 
Council (1936), 79 Sol. Jo. 453. 

8. Add, Annoiaiion : — Consd. Pontardawe Rural 

District Council v, Moore-Gwyn, [1929] 1 Oh. 
656* 

9a. Nuisance distinguished from negligence.} — 
We think that “ nuisance ** (we are 6i>eakmg 
of private nuisance only) is correctly confined 
to injuries to property, whether to ease- 
ments, such as the obstruction of light or of 
rights of way, or the diversion of water- 
courses, or the withdrawal of support from 
a house ; or to other kinds of property, as 
by noise, noxious vapours, smoke, or the 
like. In all such cases the pltf. in order to 
maintain an action must show some tiGe 
to the thing to which the nuisance is alleged 
to be. No doubt a nuisance may be caused 
by negligence, &, there may be cases in which 
the same act or omission would support an 
action of either kind, but, generally speak- 
ing, these two classes of actions on the case 
are distinct, A; the evidence necessary to 
support them is different {per Ctm.). — 
CuNARD V , Antifyre, Dtd., [1933] 1 K. B. 
651 ; 103 L. J. K. B. 321 ; 148 L. T. 287 ; 
49 T. L. R. 184, D. C. 

18. Add, Annotation : — As to (3) Refd. The Oarl- 
garth. The Otarama, [1927] P. 93. 


22. Add, Annotation : — ^Refd. London Corpn. v, 
Lyons, Son & Co. (Fruit Brokers), Ltd., 
[1936] Ch. 78. 

31. Add, Annotations : — Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 762. 
Refd. Harper v. Hadeh & Sons, Ltd., [1933] 
Ch. 298. 

44. Add, Annotations : — Consd. Matania v* 

National Provincial Bank, Ltd. & Blevenist 
Syndicate, Ltd., [1936] 2 All E. R. 633. 
Refd. Haiper v. Haden & Sons, [1933] Ch. 
298 ; Andreee v, Selfridgo & Co., [1936] 2 
All E. R. 1413. 

48. Add. Annotation: — As to (1) Consd. ELarper 
V, Haden & Sons, Ltd., [1933] Ch. 298. 

66. Add. Annotation : — Refd. Nicholls v, Ely 
Beet Sugar Factory, Ltd., [1936] Ch. 343. 

68. Add. Annotation : — Refd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. 

66. Add. Annotations: — Refd. Farr v. Butters 
Bros. & Co., [1932] 2 K. B. 606 ; Hollywood 
Silver Fox Farm, Ltd. v, Emmett, [1936] 1 
All E. R. 825. 

66. Add, Annotation : — As to (2) Refd* Vander- 
pant v. Mayfair Hotel Co. (1929), 27 L. G. R. 
762. 

73. Add. Annotation : — As to (2) Refd. Fishenden 
V. Higgs & nm. Ltd. (1035), 163 L. T. 128. 


Part II. — Nuisances in respect of Particular Matters. 


76. Add. Annotation: — Consd. Great Western 
Railway v. Monmouthshire County Council 
(1929), 94 J. P. 6. 

77. Add, Annotation : — Consd. Famworth v. Man- 
chester City Corpn., [1929] 1 K. B. 533. 

83. Add. Annotations : — Consd. Hollywood Silver 
Fox Farm, Ltd. v. Emmett, [1936] 1 All E. R. 
825. Refd. Harper v. Haden So Sons, Ltd., 
[1933] Ch. 298. 

94a. — — Demolition So rebuilding.] — Pltf, was 

the occupier of a hotel upon the northern 
side of an island site. Deft. co. acquired 
the leasehold interests upon tluj site So, in 
the course of doing so, bought the residue of 
pltf.’s term So proceeded to demolish fii*st the 
building on the south-east comer of the island 
site. So later those in the south-west corner 
of that site So to build new buildings upon the 
site, Pltf. complained that her business 
had been seriously interfered with by the 
demolition So rebuilding operations by reason 
of noise So dust. Pltf. in a letter of complaint 
suggested that deft, co. should pay a further 
sum on account of the balance of the piir-. 


chasc-price of the lease, & ultimately deft, 
co. paid £3,000 to be taken as a payment of 
£3,840 on account of payment being made 
before the due date, such prepayment being 
without any admission of liability, but 
“ simply as an endeavour to make up to some 
extent for the inconvenience ” said to have 
taken place So likely to occur in the future : — - 
Held: (1) the letter did not amount to a 
binding agreement not to sue in respect of 
the nuisance caused by the operations of 
deft. co. ; (2) in considering whether the 

development of property is abnormal, the 
methods of building must not be taken as 
stabilised, but the development of the day 
must be regarded ; but the operations of 
demolition, excavation or building must be 
carried out with reasonable care So skill, 
which may require (inter alia) restriction of 
hours of work, limitation of amount of a 
particular class of work done simultaneously 
in a particular area, So the use of proper 
scientific means of avoiding inconvenience ; 
(3) in estimating the damage done to a busi- 
ness by such operations, damage caused by 


PART I, SECT. 1. 

10 i. NvUance d^nabU ^ by local 
avthorUy — By Where a thing 

ie of suoh a oharaotto that it can be 
a nulBance It rests with the local 


authority to say whether it shall be 
considered a Quisanoe in the particular 
locality for which it has power to make 
bye-laws. — ^R atuathula v, B., C1933J 
N.L.B. U.— 4.AF. 




PART II. SBOT. e. 8UB-8B0T. 1. 

61 1 . BulMino maenUioiu-~-M,ehanb!at 
drill,. 1 — D4tLT TBLnaiupa Oo., Ltd. 
V. Stctabt (19*8), 88 S. R. N. S. W. 
291 ; 49 N. 8. W. W. N. 48.-- AU8. 
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tfie lawful operations of deft, must be care- 
f\iUy excluded, & pltf. could only recover for 
loss caused by acts which were abnormal or 
not carried out with proper care & skill. 
The loss due to a change in the general 
amenities of the neighbourhood resulting 
from demolition, building, or rebuilding 
operations could not be recovered. — 
Andrbae V. Sblfridge & Oo., IzcD., [1937] 
3 AU ^J. B. 255 ; 157 L. T. 317 ; 81 SoL Jo. 
526, C. A. 

•] — Pltf. purchased a house in a 

partly rural, but largely residential district. 
Adjoining this house was a poultry farm, & 
about 100 yards from pltf.’s house was an 
orchard in which the poultry farmer kept 
large numbers of cockerels. Ptf. com- 
plained of the noise made by the cockerels 
in the early mornings, So threatened pro- 
ceedings ui^ess they were removed. The 
cockerels were removed, but after some 
months numbers of cockerels reappeared So 
the farmer made no attempt to rearrange his 
farm so as to keep the cockerels further from 
pltf.’s projjerty. Pltf. brought an action for 
an injunction : — Held : a nuisance had been 
proved So an injunction should be granted. — 
Lehman v. Montagu, [1936] 2 All E. B. 1677 ; 
80 Sol. Jo. 691. 

98b. Hotel kitchen.] — ^The making or causing of 
such a noise on premises as materially inter- 
feres with the ordinary physical conif ort of 
a neighbour constitutes an actionable nuis- 
ance ; & it is no answer to say that the 
best known means have been taken to reduce 
or prevent the noise complained of or that 
the caxise of the nuisance is the exercise of a 
business or trade in a reasonable So proper 
manner. In accordance with these principles 
an injunction was granted in an action by 
the occupier of a house abutting on a highway 
to restrain the owners of a neighbouring hotel 
from causing a nuisancer to pltf. by noise 
arising from the hotel kitchen. — Vandbrpant 


V. Mayfair Hotel Oo., Ltd., [1930] 1 Oh. 
138 ; 99 L. J. Oh. 84 ; 142 L. T. 198 ; 94 
J. P. 23 ; 27 L. G. B. 762. 

98c. Greyhound racing.] — T arry v. Chandler 
(1934), 79 Sol. Jo. 11. 

98d. Motor-cycle racing.] — Tarry v. Chandler 
(1934), 79 Sol. Jo. 11. 

98e. Loud-speakers at Stadium.] — Tarry v. 

Chandler (1934), 79 Sol. Jo. il. 

I 111. Add, Annotations : — Consd. Andrese v. Sel- 
fridge So Co., [1936] 2 All E. B. 1413. Refd. 
Matania v. National Provincial Bank, Ltd. 
(1935), 154 L. T. 103. 

121a. .] — Vandbrpant v, Mayfair Hotel 

Oo., Ltd., No. 98b, ante, 

134a. Manure manufacture.] — G^ardell v. New 
Quay Local Board (1876), 39 J. P. Jo. 742. 

134b. Rag & bone business.] — P. set up a business 
of a rag & bone merchant without leave. 
The bones were stored in bags So removed 
weekly. The justices having found as a 
fact that the business was noxious So ejmdem 
generis with those specified, convicted P. : — 
Held : the conviction was right.— P assey 
V, Oxford Local Board (1879), 43 J. P, 
622, D. 0. 

' 152. Add, Annotation Refd. Manchester Corpn. 
V, Parnworth (1929), 46 T. L. B. 85. 

212. After this case add : — 

— See^ also, Public Health, Vol. 
XXXVIII.. p. 198, Nos. 337, 341.»’ 

221. Add, Annotaiion : — ^Refd. Nicholson v. 

Southern By. Oo. So Sutton So Cheam Urban 
District OouncU, [1936] 1 K. B. 688. 

223a. .] — ^Wallis v. United French- 

Polishers’ London Society (1906), Times, 
Nov. 28th. 

232a. Meaning of premises — Overhanging rock.] — 
Pontardawb Rural Council v, Moore- 
GwYN, No. 364a, post. 


95 i. Dairy — Noisy chums ,] — 
McKSLVBY V, iNVSBOABaiLL MILS 

SUPPLT Oo„ ltd., [1928] N. Z. L. R. 
228,— N.Z. 

95 ii. .1 — Duohman V, 

Oakland Daibt Oo., [1929] 1 D. L. R. 
9 ; C3 O L. R. lU.—OAN. 

io. Milk vendor — Noise of horses ,} — 
In an action for nulaance, where it was 
shown that deft, had taken much 
trouble to make the oanrlDg: on of his 
business as unobjectionable as possible, 
hod carried on his business in a fair 
8C reasonable way & at a site proper 
for such a business : — Held : on the 
evidence that noises caused in the early 
momings by the movements & stamp- 
ing of horses which disturbed the sleep 
of pltf. constituted an actionable 
nuisance &■ should be restrained by 
injunotion.— P ainteb v, Rkbd, [1930] 
STa: S. R. 295.— AUS. 

*r. Biscuit faciory,]— Noise from a 
biscuit factory at night held not to be 

a nuisance.— HouiiSTON t?- B^wn- 

HoLDKB Biscuits, Ltd,, [1937] 2 
D. L. R. 63.— CAN. 

PART II. SECT. 9, SUB-SECT. 2. 

e I .]— Eveiy person has a 

right, independent of custom, to wor- 
ship m his own method, fc fording 
to bis own rites : the right, howevw, 
is not absolute, but is llmlbed by the 
rights of otimrs.— Prasad v, 
Kaeamat H^n (1931), I. L. R. 
53 AU. 836.-009* 


sa. Crowing coeJes,] — An injunction 
had been granted, aftei a trial by 
affidavit, restraining deft, from keeping 
roosters, or allowing roosters to be 
kept, on his promises, in a residential 
area, in such manner Be imder such 
conditiona as to cause a nuisance to 
pltfs. : — Held : on the ovidenoo It was 
impossible to determine the real degree 
of noise caused by deft. *8 birds during 
the relevant period, & oonsequently 
pltfs, had not established a nuisance. — 
KuniNtNa V, Ferguson (1930), S. R. 
(Q.) 325.— AUS. 

PART II. SECT. 11, SUB-SECT. 7. 

sb. Fox farm,] — ^A fox farm 20 feet 
from pltf.’s house held not a nuisance 
per se ; but, in view of evidence of a 
certain slackness in oonduotiug the 
"farm for some time prior to the time 
when the present action became 
imminent, an order was granted that 
defts. should so carry on the business 
of the farm as not to oooaslon a nui sance 
to the pltf. — MH iLEB V, Era WITZ, 
[19811 1 W. W. R. 577 ; 2 D. L. R. 
784.— CAN. 

BO. Tobacco factory,] — Smoke Be 
fumes from a toboooo factory hela to 
constitute a nuisance, but Injunotion 
reused on the ground that the eiTeot 
of thpoiring a large, number of persons 
out of wbtud be against public 
poUoy.— B ottom e. O^TArno Leaf 
TOBAQOO Oo., [1936] 2 D. L. E. 699 ; 
0. B. a05.-^AM 
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PART II. SECT. 18, SUB-SECT. 4. 

sd. Hospital ,] — Shdttlbworth r. 
Vancouver General Hospital, No. 
673 Iv, post, — CAN. 

PART II. SECT. 14, SUB-SECT. 2.— B. 

HO. “ CnfU for human habitation ** — 
Absence of plumbing ,] — Although under 
sect. 35 of IhibUc Health Act, 1924, the 
determination of the question whether 
a particular building or part of a 
building Is uuht for liuinan habitation 
depends upon the opinion of tho 
m^ical health officer or other official 
mentioned therein, nevortholoss, it 
was not Intended that such opinion 
shoidd bo made arbltrarUy but only 
upon reasonable grounds. Where It Is 
based upon '* absence of plumbing, 
a proper opinion would seem to pro* 
dicuto at least a personal examination 
of the building by tho officer, Be an 
exposition of conditions arising from 
the absence of plumbing which would 
justify a rtjasonablo conclusion that 
they rendoi-ed it unfit for human 
occupation because they created a 
situation which “ was or might b^mo 
injurious or dangerous to health or 
which prevented or hindered in any 
manner the suppression of disease. ’’ 
The absence of plumbing does not iu 
itself render a house “ unfit for human 
habitation.”— R. (WiiAON ) v. HoL^ 
] 2 W. W. R. 41 ; 8 D. L. R. 218. 
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285. Jd^.^7inoto<ion: — ^Reid. Ageri?. Gates (1984), railway.}— Loraour, MiDUUiD So Scottish 

151 L. T. 98. Ry. Co. v. Rxbblb Hat Woekis, liTD. (1930), 

300a. ExhlMton of coloured light In proximity to 80 Bol. Jo. 1038. 


Part III. — Neighbouring Owners. 


302. Add, Annotcdions : — ^Apld* Wilchick v, Marks 
& Silverstone, [1934] 2 K. B. 66. Held. Bull 
V, West Afiicaii Shipping, etc. Co., [1027] 
A. O. 686. 

809. Add, Annotations ; — Consd. China Navigation 
Go. i;. A.-G. (1932), 48 T. L. B. 375. Apld. 
Symes So Jaywick Associated Properties, 
Ltd. V, Essex Rivers Catchment Board, 
[1937] 1 K. B. 648. 

310. Add. Annotation : — As to (2) Overd. Port of 
London Authority v. Canvey Island Comrs. 
(1931), 101 L. J. Oh. 63. 

311. Add. Annoiaiiom : — ^Dlstd. St. Anne's Well 
Brewery Co. v. Roberts (1028), 140 L. T. 1. 
Consd. Pontardawe Rural District Council v. 
Moore-Gwyn, [1929] 1 Ch. 666. Distd. Par- 
don V. Harcourt-Rivington (1982), 48 T. L. R, 
215 ; Wilkins v. Leighton (1932), 76 Sol. Jo. 
232. Apld. A.-G. v. Oorke (1932), 48 T. L. B. 
650. Distd. Collingwood v. Home So Colonial 
Stores, Ltd., [1936] 1 All E. R. 74. Consd. 
Northwestern Utilities, Ltd. v, London 
Guarantee So Accident Co., [1086] A. C. 108. 
Apld. Western Engraving Co. v. Film Labora- 
tories. Ltd., [1036] 1 All E. R. 106. Distd. 
Howard v. Furness Moulder Argentine Lines, 
Ltd. So Brown, Ltd., [1036] 2 All E. R. 781. 
Consd, Marchant Manufacturing Co. v. Leo- 
nard D. Ford So Teller, Ltd. (1936), 154 
L. T, 430. Apld. Shiftman v. Venerable 
Order of Hospital of St. John of Jerusalem, 
[1936] 1 All E, R. 657. Distd. Collingwood 
V. Home So Colonial Stores, Ltd., [1936] 3 
All E. R. 200. Refd. Glanville v. Sutton 
(1927), 44 T. L. B. 98 ; O. W. Ry. v, 8.8. 
Mostyn, The Mostyn, [1928] A. C. 67; 
Bartlett v. Tottenham, [1932] 1 Ch. 114 ; 
Bishop V. Consolidated London Properties, 
Ltd. (1933), 102 L, J. K. B. 267 ; Knott v, 
London County Council, [1934] 1 K. B. 126 ; 
Markland v. Manchester Oorpn., [1934] 1 
K. B, 606 ; Deen v, Davies, [1935] 2 K. B. 
282 ; Greenwood Tileries, Ltd. v. Clapson, 
11937] 1 All E, R. 765. 

318. Add* Annotations Refd. Hollywood Silver 
Fox Farm, Ltd. v. Emmett, [1930] 1 All B, R. 
826 ; London, Midland So Scinttish Ry. Co. v. 
Kibble Hat Works, Ltd., [1936] 80 Sol. Jo. 
1038, 

814. Add. Annotaiions : — Consd. Western Engrav- 
Co. V. Film Laboratories, Ltd., [1936] 1 
E. B. 106. 

315. Add. Annotations : — ^Refd. Northwestern 
Utilities, Ltd. t;. London Guarantee So 
Accident Co., [1986] A. 0* 108 $ ShiRman v. 
Venerable Order of Hospital of St. John of 
Jerusalem, [1936] 1 All E. R. 667 ; Colling- 
wood V. Home So Colonial Stores, Ltd., [1936] 

3 AU E. R. 2f>0. 


81 5a. * .]— -Pltf, was working as an electric 

welder in a boiler of a steamship when an ex- 
plosion occurred So steam came m through the 
furnace door. After one vain attempt he suc- 
ceeded in making his way through the door. 
He was badly scalded btjt sufiferod far more 
from shock So was rendered neurasthenic. 
The escape of steam was due to the fact that 
in a valve chest a bridge, in which a brass 
bush Htted, had been put in upside down. The 
valve had been assembled So fitted by the 
second defts. Pltf. alleged that both defts. 
were negligent in that the valve chest was 
made of cast iron, gainst the first defts. he 
alleged negligence in not taking sufficient 
precautions against water hammer by secur- 
ing effective drainage of the steam pipes, So 
that having brought the steam upon the ship 
they wore hablo under the principle of Rylanda 
V. Fletcher for not keeping it under control. 
Against the second defts. he alltjged negligence 
in wrongly assembling So fitting the valve 
chest, contending that though there was no 
privity of contract they were liable in tort 
for supplying a dangerous article ; — Meld : 
the doctrine of Rylands v. Fletcher was not 
applicable because there was no ©scape of 
the steam of! the premises So the steamship 
owners were not making on unnatural user 
of their premises. — H oward v. FtxRNBss 
Hoxjldbb Arobntinb Links, Ltd. So Brown, 
Ltd., [1936] 2 AU E. R. 781 ; 80 Sol. Jo. 564 ; 
41 Com. Cas. 290. 

316a. Confined to owners in possession.] — 

St. Anne's Well Brewery Co. v. Roberts 
No. 349a, post. 

316b. In case of water gas So electricity— 

Not applicable to domestic uses.] — In premises 
adjoining those of pltf. a fire originated, due 
to some unknown defect in the electrical 
wiring. Pltf.'s premises were damaged by 
the water used for extinguishing the fire : — 
Meld ; in the absence of any proof of negli- 
gence by defts. in the installation or the 
maintenance of the electrical wiring, they 
were not liable in damages to pltf. The 
doctrine of Rylands v. Fleieher does not apply 
to the use of water, gas or electricity for 
ordinary domestic purposes, which must be 
distingi^hed from the handUng of them 
in bulk in mains or reservoirs. — Codxjngwood 
V. Home So Ooloniai* Stores, Ltd., [1936] 
3 AU E. R. 200 ; 165 L. T. 660 ; 63 T. L. R. 
53 5 80 Sol. Jo. 853, 0. A. 

328. Add. AnnotaUon Refd. Bartlett n. Totten- 
ham, [1982] 1 Ch, 114. 

826. Add. AnnotaUon Distd, Bartlett if. Totten- 
ham, [1932] 1 Ch. 114. 



PART in. 8K0T. 8, 6HB«4IBGT. 2.— 

B. (e). 

826 11. — Measure M 

damcfffea.V^'WhBTe by diggtiw a ditch 
beneath the nattnal satfaoe of the sell 
an oeoupant of land cansei sortabe 
water, not moTixig in any 


wateieoUjniej to be disobarired upon 
the land oi another, he in Uable In 
damaeee. The damages In the present 
case were held to inolud* the net 
value to pltl. of the crop wMoh he 
would have put in on the iooded part 
of his land but for the iloodit£^ 
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A<Uobitee pramisei In warehauses*] — 

0- Whaefaob Oo. , Dtd. 1?. Pbbk Bros. 

& WXNOT, X/TD. (1035), 79, Sol. Jo. 863. 


SSda. Tt^pl^ raringsO — Before the year 1010 the 
land of pltl. & of deft* was in the same 
ownership. On Mar. 26, 1010, the common 
owners coni?wed a cottage & garden to C., 
$ on Aug. 25, 1919, part of the land. On 
July 10, 1021, 0. conveyed the whole of the 
land to pitf. On Deo. 20, 1929, the common 
owners conveyed other part of their land to 
deft. In about 1868 a tank Y. had been 
constructed by the common owners, mainly 
on what became the land of pltf., but which 
projected partly on to the land which 
became the land of deft. The water from 
that tank was led by a pipe to another tank 
Z. wholly situate on deft.*s land. The tank 
Z. was tilted so that the water overflowed on 
to land which became pltf.^s. The over- 
flow was diminished by the cattle using the 
tank as a drinking trough ; what over- 
flowed was conveyed by a stone drain to a 
point where It discharged into an open water- 
course which was also fed by an underground 
spring on pltf.’s land. The open water- 
course became a natural stream along the 
southern boundary of pltf.’s land, where 
there were two dipping places used bv pltf. 
for watering his cattle Sn by some cottagers. 
Pltf.’s land was always boggy in places, Sc 
was now overgrown with rank vegetation. 
In Feb. 1930, deft, replaced tank Z. by 
another, which liad two outlet holes, one only 
of which acted as an overflow outlet on to 
pltf.’s land. The overflow from the other 
outlet, which was on the west side, was led 
to a ram on deft.^s land. These alterations 
diminished the overflow on to pltf. ’s land, who 
alleged that it affected the supply at the 
dipping places. He also alleged deft., in 
the alternative, had tapped springs the water 
from which escaped on to pltf.’s land, 
rendering part of it waterlogged. Pltf. 
claimed the right to a continuance of the 
overflow by grant as successor in title to C. 
or by prescription i~Held : the fact that 
owing to the natural & proper user by deft, of 
her own land some of the water in the water- 
bearing stratum below the surface had, to a 
small extent, been diverted, did not entitle 
pltf. to damages for any alleged injury 
arising from such diversion, & deft, not having 
diverted any defined watercourse nor altered 
the level of her land nor erected any structure 
upon it so as to cause rain water which would 
ordinarily soak into her ground to pass on 
to pltf.’s land, pltf. was not entitled to the 
relief claimed in paras. 3 & 4 of the prayer 
of the statement of claim.^ — ^BAUTnirr v. 
Tottenham, [1932] I Oh, U4 ; 101 L. J. Ob. 
160 ; 146 lu T. 686. 

330b. Escape from factory premises.} — Defts., the 
occupiers of factory premises on the second 


floor of a buOding, on several occasions 
allowed water to escape into the factory 
premises of pltfs. on the floor below, whereby 
damage was caused to pltfs.* property. 
Defts.’ business included the hashing of 
cinematograph film, for which ptirpose an 
extraordinarily large quantity of circulating 
water was necessary, also a boiler, Sc carboys 
for storing water : — EM : as the water was 
brought by defts. on to their premises for 
their own special purposes, Sc hot for the 
common benefit of defts. So pltfs., Sc defts.* 
user was not a normal user for the purposes 
for which both pltfs. Sc defts. were occupying 
the premises, the principle of the decision in 
Hylands v. Fletcher, applied, Sc defies, were 
liable to pltfs. in damages Sc need not prove 
specific acts of negligence by pltfs. on each 
o(jcasion. — W estern ENGRAViNa Co. v. Film 
Laboratories, IjTd., [1936] 1 All E. 11. 
106 ; 80 Sol. Jo. 165, 0. A. 

331a. Overflow from boiler used for manufacturing 
purposes.] — Pltfs. were tenants, Sc in occupa- 
tion of the ground floor of commercial 
promises. Defts. were tenants Sc occupiers 
of the first Sc second floors of the i^remises. 
For the purpose of their business defts. 
had installed a boiler on the second floor con- 
nected with the main water supply of the 
building ; an overflow of water occurred from 
the boiler, &, flowing down to the ground 
floor, damaged pltfs.’ sf^ock of paper goods. 
At the time of tlie overflow defts., although 
carrying on their business elsewhere, were still 
tenants of the premises, Sc it was their custom 
to send employees over to the premises. The 
boiler apparatus was fitted with two stop- 
cocks or safety wheel- valves, but not with a 
trough or overflow waste pipe. Pltfs. claimed 
damages for breach of a duty of absolute care, 
or for negligence, or for nuisance : — Held : 
(1) the intx'oduction of a boiler into the 
upper floor of a bxiilding of this kind was an 
ordinary Sc proper use of the building j & 
that, therefore, the defts. wei‘e under no 
absolute duty of care in respecjt of water used 
for the boiler, the principles laid down in 
Hylands v. Fletcher not applying; (2) there 
was no negligence on tlie part of defts. in the 
construction of the boiler or in the condition 
in which it was left. Accordingly, pltfs. 
were not entitled to claim damages.' — 
Marchant Manufacturing Co., Ltd. t?. 
Leonard D. Ford & Teller, Ltd. (1936), 
154 L. T. 4.30. 

332. Add. Annotations ; — As to (1) Refd* Shifftnan 
V. Venerable Order of Hospital of vSi. John of 
Jerusalem, [1936] J All E. R. 557. aenendly. 
Held. Scammell v. Hurley, [1929] I K. Jh 419. 

343. Add. Annotation Consd. Cbllingwood 

Home Sc Colonial Stores, Ltd., [1936) 3 All 
E. B. 200. 


to its land with the resnlt that, when 
rain water poured from deft,*s 
land on to pltf.*s oounolFe efcreets in a 
more oonoenb^ted form Sc oavrlod with 
it more sand Sc silt than would ha the 
ease in tiie ordinary course of nature : 
— HeW ; pltf. was entitled to an In- 
lun^ion restraining deft, p^er- 

mitii^ Ite land to remain in suoh a 
e^dtSon that these re^to ensued. ^ 
an Inoulty as to what damage had 
aoorud to pltf.'s streets arose from 
the operations of deft.-— NxwcAaxxjE 


OoTmoiL V. Australian agricultural 
Co.^ S. E. 212 ; 9 

Bg. MeUed enowd — ^In an action for 
damage to property which was allerod 
to have been oaused by deft, city 
bringing on to Its own land large 
duantlBes of snow which on melting 
oaused a flow of water to pltf. s land & 
Iniured hw building -HeW the 
water from the one soraporfui of snow 
whldti had been shown to hoTe oeen 
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baukd on to the olty^e [and by the city 
was 80 negligible that the damage must 
have been caused by what foil naturwly 
or was brought on to the land by parties 
other than the city ; & also the fact 
that the city after constructing a drain 
to remove the water lying on the land 
had, some years later, obstructed the 
drain when buUding a concrete side- 
walk did not render it liable. — 
Graham v. St. Boi^aoh Cirx, (19351 
1 W. W. B. 282 5 2 D. E. K. 488.— 



Cases 344ar-^. Enolish aitb Empire Diobst SxtppIiEment. 


844a. CoUapse of wall.] — Sr. Annib’s Whix 
Bbeweby Co. t;. Bobbrts, No. 348a, post. 

344b. — — .] — Wilkins v. Lbiighton, No. 849b, 

844c. Permitting occupation of land by caravan 
dwellers — ^Misconduct by occupants.] — Deft., 
in return for payment, allowed persons to 

g lace caravans on a disused briclmeld & to 
ve in them, & some of these persons com- 
mitted in the vicinity, but not in the brick- 
field, acts which interfered with the comfort 
of people in the neighbourhood. In an action 
by the A.-G. at the suit of the local district 
council for an injunction to restrain deft, 
from permitting the brickfield to be occupied 
in such a way as to be a nuisance : — Held : 
as deft, was putting his land to an abnormal 
use he was responsible for the nuisance which 
existed in the vicinity, & he must be restrained 
from permitting the occupiers of the land 
to do the acts constituting the nuisance. — 
A.-G. V. CORKE, [ 1933 ] Ch. 89 ; 148 L. T. 
95 ; 48 T. L. R. 660 ; 76 Sol. Jo. 693 ; 31 
L. G. R. 35 ; sub nom, A.-G. & Bromley 
Rural Council v. Corke, 102 L. J. Oh. 30 . 

349a. No knowledge of danger or defect.] 

— ^Pltfs. were the owners of an ancient inn, 
one side of which was bounded by the ancient 
city wall of Exeter, part of which was the 
property of defts. On either side of the fire- 
place in the kitchen of the inn recesses had 


a considerable portion of the wall belonging 
to defts. collapsed & completely demolished 
pltfs.’ inn: — Held: (1) inasmuch as the 
damage caused to pltfs.’ premises did not 
arise from an abnormal or unnatural user of 
defts.* property, & defts. were not occupiers 
of the wall at the time the damage took place, 
the doctrine of Hylands v. Fletcher did not 
apply, <2) it had not been proved that defts. 
had knowledge of the d^ect which ulti- 
fnately result^ in the fall of the wall or that 
there had been a failure on their part by due 
diligence to ascertain that knowledge. — S t. 
Anne’s Well Brewery Co. v, Roberts 
(1928), 140 L. T. 1 ; 92 J. P. 180 ; 44 T. L. R. 
703; 26 L. G. R. 638, C. A. 

AnnniQiicms: — As to (2) FoUd. Wilkinp v, Leighton. (19321 
2 Ch. 106. Befd. Wllohlok v, Marks & SUverstone. [1934] 
2 K. B. 56. Generally t Refd. Cunord v, Antifyre. Ltd.. 
11933] 1 K. B. 551. 

849b« .] — ^The owner of land 

situate on a steep natural slope built in ]L888 
a house called ** A, Hall.” llie ground was 
then excavated on the upper side to a depth 
of thirteen feet, forming a vertical bank on 
the boundary. In order to protect this from 
weathering & crumbling the owner erected 


a retaining wall some seventy feet long A 
thirteen feet high. The a^oining land 
beyond A above wall was left unbuilt on 
until 1925, when a house was erected & was 
afterwards purchased by deft. A. L. Early 
in 1930 the retaining wall collapsed almost 
entirely, causing pressure against &; damage 
to an outside wall of a room which had been 
on to ” A. Hall.” Pltf. aUeged A the ct. 
found as a fact that the collapse of the wall 
was due to the additional pressure upon it 
caused by the weight of the new house built 
in 1925, dc he claimed a mandatory order to 
restore the wall & to take such further steps 
as might be necessary to prevent any further 
damage to his property, & an injunction & 
damages: — Held: (1) deft. A. L. as the 
owner of the house was under no liability 
to pltf. based on the doctrine of Hylands v. 
FlAcher, as her predecessor in title had only 
used the land for thS natural & normal pur- 
pose of building a house on it ; (2) the claim 
as based on nuisance failed, as there was no 
evidence that deft, knew or could have known 
that her house constituted a nuisance or 
hidden danger to pltf.’s property, or that any 
such nuisance m fact existed. — Wilkins v. 
Leighton. [1932] 2 Ch. 100 ; 101 U J. Oh. 
385; 147L. T. 495; 76 Sol. Jo. 232. 

350. Add. Annotation : — Refd. Western Engrav- 
ing Co, V. Film Laboratories, Ltd., [1936] 1 
All E. R. 106 ; Marchant Manufacturing 


353. Add. Annotations : — ^Distd. Western Engrav- 
ing Co. V. Film Laboratories, Ltd., [1936] 1 
All E. R. 106. Refd. Pontardawe Rural 
District Council v. Moore-Gwyn, [1929] 1 
Ch. 656 ; Bartlett t?. Tottenham, [1932] 
1 Ch. 1 14 ; Northwestern Utilities, Ltd. 
V. Ixmdon Guarantee & Accident Co., [1936] 
A. C. 108 ; Marchant Manufacturing Co. v. 
Leonard D. Ford & Teller, Ltd. (1936), 154 
L. T. 430 ; CoUingwood ty. Home & Colonial 
Stores, Ltd., [1036] 3 All E. B. 200. 

356. Add. Annotation : — Refd. St, Anne’s WeU 
Brewery Co. v. Roberts (1928), 140 L. T. 1, 

357, Add. Annotations : — Consd. Hollywood Silver 
Fox Farm, Ltd. v. Emmett, [1936] 1 All E. R. 
825. Refd. O’Cedar v. Slough Trading Co., 
[1927] 2 K. B. 123; Matania v. National 
Provincial Bank, Ltd. (1936), 164 L. T. 103. 

359. Add. Annotation : — Consd. Pontardawe Rural 
District Coimcil v. Moore-Gwyn, [1920] 1 Oh. 
660 . 

360, Add. Annotation : — Consd. Hollywood Silver 
Fox Farm, Ltd. v. Emmett, [1936] 1 All E. R. 
825. 


PART III. SECT. 2. SUB-SECT. 2.— 
B. (i). 

d 1 . .] — ^MoOartnibt V . Miller 

<1905h 7 Terr, L. II. S«7 ; 2 W. h. R. 
87 •*— CAN* 


d U. V . TtTRNEB 

(Sasic.) (1913), 25 W. L. R. 186.--CAN, 


sg. Overloading floor of wartbovAe .) — 
Pltf., an atttomobfie dealer, was the 
tenant of part of the ground fioof of a 
warehouse. Deft., a dealer in seed 
grain, was the tenant of part, of the 
third floor directly above pltf. *8 
premises. About three months after 
deft, had stored a large qiiantlty of 
oats on his floor it ooUapseo, the oats 


fell through 3c brought the second 
floor down upon pltf.’s oars. In an 
action for the resulting damage, the 
immediate cause for the collapse could 
not be definitely assigned, but it was 
shown that the floors of a building 
constructed for general waiebouslng 
purposes should have a carrying 
capacity far in excess of the load under 
which deft.*B floor ooUapsed. There 
was no evidence that the building in 
question was ever held out to the 
public, OF prospective tenants, as a 
genera] warehouse, although parts of 
it had been leased from time to time 
to vaxioua t^iante for mlsoellaneous 
storage purposes: — Held: deft, was 
guilty of nei^Ugenoe, not only in over* 
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loading, but In disregarding the duty 
which, under the olroumstanoes in- 
eluding the general flimsiness of the 
building, was upon him to Inquire & 
inspect ; 3c also his liability oould be 
based on tbe principle of Hylands v. 
FUtcher . — ^IdADDER v. MoKeneib^ (A. 
E.) 3c Oo.rLTO., (19811 1 W. W. R. 
844; 2 D. L. E. 522; affd., [19311 8 
W. W. R. «i0 ! 1 Id. i. R. 199 : 

to Mmi. I.. B. 2t.— CAM. 

d. Flood Hood UsbtinR 

does not oome within Hylands v. 
Flekher. as light , Is not noxious or 
dangerous. — N otes v. Huron A E]w» 
Mortoaoe CORPN., (19321 O. R. 426; 
3 D, L. R. 143.— CAN. * 
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aeibf *’• 

Iti X 1 * Vanderpant v. Mayfair 
Hotel Oo. (1929), 27 L. O. E. 762. 

S64». Add, Annotations : — Consd. St. Anne’s Well 
Roberts (1928), UO L. T. 1 ; 
Leighton (1932), 76 Sol. Jo. 

^o2. 


364a. MalnWnlng overhanging rock.]-— The owner 
of land on which there is an outcrop of rock 
overhanging a steep slope is not uable for 
damage caused by reason of portions of that 
breaking away & falling down the slope 
11 the break is due to natur^ causes, such as 
weathering, &> the owner has used bia land 
in an ordinary way, without any mining or 
quar^ing operations. Eocks in such a 
position, though they may become dangerous 
are not “ premises in such a state as to be a 
nuisance” within Public Health Act, 1876 
(C. 66), S. 91. — PONTARDAWB EUUAL COTTNCII, 
V. Moore-Gwyn, [1929] 1 Ch. 666; 98 
L. J. Ch. 242 ; 141 L. T. 23 ; 93 J. P. 141 ; 
45 T. L. R. 276 ; 27 L. G. R. 493. 

366. Add, Annotation : — Refd. Bishop v. Consoli- 
dated London* Properties, Ltd. (1933), 102 
L. J. K. B. 257, 

369. A dd. Annotations .*-— Refd. Western Engraving 
Co. v. Film Laboi’atories, Ltd., [1930] 1 All 
E. R. 100 ; CoHingw^ood v. Homo &; Colonial 
Stores, Ltd., [1930] 3 All E. R. 200. 

372. Add, Annotation : — As fo (1) Refd. Manchester 
Corpn. V, Paniworth (1929), 46 T. L. R. 86. 

374. Add, Amwiations : — Consd. St. Anne’s Well 
Brewery Co. v, Roberts (1928), 140 L. T. 1. 
Apld. Wilkins v, Leighton, [1932] 2 Ch. 106. 
Refd. Liddle v. North Riding of Yorkshire 
County Council, [1934] 2 K. B. 101. 

376. Add, Annotations : — Refd. G. W. Ry. v, S.S. 
Mostyn, The Mostyn, [1928] A. C. 57 ; St. 
Anne’s Well Brewery (lo. v, Roberts (1928), 
140 L. T. 1. 


379. Add, Annotation : — Refd. Northwestern 

Utilities, Ltd. v, London Guarantee & 
Accident Co., [1936] A. C 108 ; Shiffman v. 
Venerable Order of Hospital of St. John of 
Jerusalem, [1936] 1 All E. R. 667. 

886. Add, Annotations : — Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 762. 
Refd. Aldridge v. Wright, [1929] 2 K. B. 117 ; 
Keewatin Power Co., Ltd. v. Lake of the 
Woods Milling Co., [1930] A. C. 640 ; Lid- 
diard v, Waldron, [1933] 2 K. B. 319. 

389. Add, Annotation : — Refd. St. Anne’s Well 
Brewery Co. v, Roberts (1928), 140 L, T. 1. 

414. Add. Annotation : — Refd. Matania v. National 
Provincial Bank, Ltd. & Elevenist Syndicate, 
Lid. (1936), 155 L. T. 74. 

416. Add. Annotation: — Consd. Hollywood Silver 
Pox Farm, Lid, v, Emmett, [1930] 1 All E. R, 
825. 

430. Add. Annotation : — Consd. Andreas v. Self- 
ridge & Co., [1936] 2 All E. R. 1413. 

432a. Silver fox breeding — Firing gun on 

adjoining property.] — Pltf. co. carried on the 
business of breeding silver foxes on their 
land. Dming the breeding season the vixens 
are very nervous, &; liable if disturbed either 
to refuse to breed, to miscarry, or to kill their 
young. Deft., an adjoining landowner, mal- 
iciously caused his son to discharge guns on 
his own land as near as possible to the 
broe<ling pens for the purpose of injuring 
pltfs. by interfering wdth the bj‘eedmg of the 
foxes : — Held : pltfs. were entitled to an 
injunction & damages, although the liring 
took place on deft.’s own land, over which 
he was entith^d to shoot. — Hollywood 
Silver Fox F.mM, Ltd. v. EAiMErr, 11936] 
2 K. B. 468 ; fl936] 1 All E. R. 826 ; 105 
L. J. K. B. 829 ; 155 L. T. 288 ; 52 T. L. R. 
611 ; 80 Sol. Jo. 488. 


Part IV. — Remedies. 


438. Add. Annotations : — Refd. Lagan Navigation 
Co. V, Lambeg Bleaching, Dyeing & Finiria- 
ing Co., [1927] A, C. 226 ; Seaton v. Slama 
(1932), 77 Sol. Jo. 11. 


439. Add. Annotation: — As to (1) Refd. Lagan 
Navigation Co. v. Lambeg Bleaching, Dyeing 
& Finishing Co., [1927] A. C. 226. 


PART III. SECT. 2. SUB-SECT. 2.— 
C. (a) II. 

n I. .] — Deft, lit a fire on his 

land on Feb. 16, 1933, for the purpose 
of burning off approximately 100 acres 
of stubble. The stubble was burnt 
off as an ordinary farming operation & 
in the way In wblob the majority of 
farmers in the district burnt tbeir 
stubble. During the operation a tree 
stump became ignited &: smouldered 
until Feb. 20, when a high wind caused 
the fire from the stump to spread to 
Sc damage pltf. *8 land: — the 
lighting of such a large area of stubble 
was not a natural or ordinary user of 
the land & deft, was liable for the 
damage thus caused. — Wiqbbisr v. 
Hazelwood (1934), 84 S. R, N. 8. W. 
166 ; 51 N, S. W. W. N, 63.— AUS. 


PART 111. SECT. 2, SUB-SECT. 2.— 

0. (i). 

878 i. OeMiraX ruU-’-Owner not liable.} 
— ^The true view of the law as to the 
act of a stranger, both as relieving 
from initial or original negligence & 
by way of exception to or as a limitation 


of the rule in Rylands v. FUieJ^er, is 
that where the escape of the dangerous 
article or agency is caused by the act 
of a stranger over whom the owner or 
keeper thereof has no control, the 
happening or the injurious effect of 
whose act he could not reasonably be 
expected to anticipate, such owner or 
keeper is not liable for the escape & 
its results. — London Guabantkb & 
Accident Oo., Ltd. v. Nortuwestehn 
Utilities, Ltd., [19341 1 W. W. R. 
676 ; rev8d. on the facta (1934), 3 
W. W. K. 641 ; 1 D. L. R. 136 ; [1936. 
4 D. L. R. 737 ; 3 W. W. R. 446, P. CJ 
—CAN. 


86 . Sparks from • machine used by 
defendant on another*8 land raueing fire 
on plaintiff *8 land.h-PJUTT v. Sims 
Paving & Road Construction Co. 
Pty., Ltd., [1928J V. L. R. 217; 
C19283 Argus L. R. 213.— AUS. 


infant pltf. who was playing in her 
fathor*s yard on the adjoining property. 
The judge found that both in design 
& construction the wall was sufficient 
for the purpose for which it was in- 
tended, & that Its fall was due to the 
storm, which he found to be one of 
such extraordinary violence that it 
could not reasonably hare been aiitJol- 
pated ; he foimd also that the w'all woe 
not a nuisance ; & that the breach of 
a building bye-law, in not employing 
an architect, could not be said to have 
caused the accident ; moreover the 
bye-law in question gave no right of 
action to pltf. : — Held : deft, was not 
liab:o. — Maroitvmhyn v. Fane Auto 
Works, Ltd., [1932] 1 W. W. R. 689 ; 
4 D. L. K. 618 ; affd., (19331 8 W. W. 
R. 28L— CAN. 


PART III. SECT. 4. 


PART IIL SECT. 2, SUB-SECT. 8. 
889 i. Dvdy of neighbouHnq 
During a windstorm, one of the brick 
walls of doft.*s garage was drawn out- 
wards, & the f®ng wall injured tho 


0 i. Ammonia plant causing tost 

of patronage to theatre — Loss due to 
change in character of distrid .] — 
Avenue Theatre, Ltd. v, Vancouver 
Gas Co. (1928), 40 B. 0, R. 275.— CAN. 
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Oam 4ttHB88a. ExfQiJmn aHX* SumE Digest SnppiiBioBiNt, 


444. Add* AnnoioMons:^ — A$ 

Navigation Oo. v* Lambeg 
& Molsbing Oo., [1927] A. 

Reid. The Oarigarth, Th« 

P.93. 

445. Add, AnnoiationB : — Coaid. lAge^n Naviga- 
tion Oo. V. Lambeg Bleabching, Dyeing & 
Finishing Oo.. [1927] A. 0. 226. Held. 
Seaton v. Slama (1982), 77 Sol. Jo. 11. 

447. Add, Annotution: — As to {!) Refd. Salisbury 
& Fordingbridgo District Drainage Board v. 
Southern Tanning Oo. (1920), Ltd., [1927] 
2 K, B. 666. 

465. Add, Annotation: — ^Consd. Lagan Naviga- 
tion Oo. V , Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. 

617. Add, Annotation : — Consd. Ounard v. Anti- 
fyre, Ltd., [1938] 1 K. B. 651. 

527. Add, Annotations: — Consd. Ounard v. Anti- 
lyre, Ltd., [1933] 1 K. B. 561. Retd. Otto v, 
Bolton & Norris, [1936] 1 All E. R. 900. 

528. Add, Annotation : — Consd. Ounard v. Anti- 
fyro, Ltd., [1933] 1 E. B. 661. 

542. Add, Annotations: — ^Refd. Blundy, Clark & 
Oo. V , London & North Eastern Railway 
(1931), 100 L. J. K, B. 401 ; Harper v. Haden 
& Sons, [1933] Oh. 298. 

545. Add, Annotation : — Retd. Vanderpant v. May- 
fair Hotel Co., [1930] 1 Oh. 138. 

549. Add, Annotation : — Retd. OoleshUl v, Man- 
chester Oorpn., [1928] 1 K. B. 776. 

650. Add, Annotations : — Refd. Vanderpant v. May- 
fair Hotel Co. (1929), 27 L. G. R. 762; 
Harper v, Haden Sons, Ltd., [1933] Oh. 
298. 

552. Add, Annotation : — ^Reld. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K, B. 401. 

558, Add, Annotations Refd. Blrmdy, Clark & 
Co. V , London & North Eastern Railway 
(1931 ), 100 L. J. K. B. 401 ; Harper v, Haden 
& Sons, [1933] Ch. 298. 


9 (X) Retd^ Lagan 
Bleaching, Dyeing 
0. 226. . Omerally^ 
\ Otarama, [1927] 


j 566. Add, Annotation : ~ CJanid. Ommford e. 

I Havant & Waterloo Drban District Oounoil 
(1982), 97 J. P. 137. 

— — Certain sewage disposal works 

were vested in P., a local authority. As 
these disposal works served an area within 
the jurisdiction of H., another local authority, 
H., by arrangement with P., had operated 
the sewage disposal works. Pltfs. brought 
an action against both P* & H., claiining an 
injunction to restrain them from catising a 
nuisance by smell arising from the sewage 
disposal works : — Held : an injunction must 
be granted against H., which operated the 
sewage disposal works, but P., the authority 
owning the works, having had no notice of 
the nuisance until action brought, no injunc- 
tion could be granted against them.-— Cobn- 
POBD V , Havant dc Watehloo Urban Dis- 
trict Council (1933), 97 J. P. 137 ; 31 
L. G. R. 142. 

667a. .] — Short v, Taylor (1709), 2 Eq. Oas. 

Abr. 522; 22 E. R. 441. 

Armotalim : — Apld. WllUamB v. Jersey (1841), Or. & Ph. SI. 

582. Add, Annotation :—^enemlly, Refd. Wilchick 
V , Marks & Silverstone, [1984] 2 K. B. 66. 

584. Add, Annotations : — As to (1) Consd. Comford 
V , Havant do Waterloo Urban District 
Council (1932), 97 J. P. 137. Omerally, Refd. 
Wilchick V , I^rks & Silverstone, [1934] 2 
K. B. 56. 

689. Add. Annotation : — Refd. Comford v, Havant 
& Waterloo Urban District CouncU (1932), 
97 J. P. 187. 

598a. Jus tertil.] — In an action of trespass a deft, 
cannot set up a jus tertii against a possessory 
title. The same rule applies to an action 
for polluting a several fishery A damaging 
the fish. 

Now does the jus tertii rule apply to such 
an action ? I must confine my remarks 
most strictly to actions of the kind before me. 
There are many kinds of nuisance actions, 


PART IV. SECT. 1, SUB-SECT. 2.— 
B. {«). 

442 il. .] — MoLouohi:.an v, 

Martin (1864). 6 Nfld. L. R. 44,— 

NFLP. 


PART IV. SECT. 1, SUB-SECT. 2.— 
C. (a). 

Mg. No right to abate — Nuisance by 
tmuding — Rule in India .] — There is no 
statutory proriaioB in India justifying 
a private person or a member of the 
pUDllo In demolishing a building St, 
caiislng loss to another person by way 
of abating a nuisance. Such an aot is 
oontarary to sect. 23 of the Indian Penal 
Code Sc Is governed by Indian statute 
law Sc not English common law. — 
Narasimhitlu V, NAStm Sahib (1933). 
I. L. R. b1 Mad. 861.— IND. 


PART IV. SECT. 2, SUB-SECT. 1. 

—A. (a) i. 

488 I* Of pemummt character,] 

— An owner who is not In occupation 
of a house can Me a suit for damagoa 
tor nuisance without joining the 
occupier if the nuisance complained of 
is “ permanent ** & of such a character 
as to injuriously affect the reversion* 
Where the nuisance is caused by 
machinery Installed In certain premises 
for the purposes of supplying eieotKiotty 
to a city in pursuance of a llcenoe 
granted by Government for the said 
purpose, the nuisance is praoticaHy a 
permanent *’ one, i,e, one ** whion 
wul continue indednitely unless some- 


thing is done to remove it.** — A lwar 
Oheitt V. Madras Elkctbio Supply 
Oorpn., Ltd. (1933). I. L. R. 56 Xtad. 
289.— IND. 

483 ii. .] — To give a re- 

versioner a right of action for nuisance, 
the injury must be of a permanent 
character. — ^I ^andziok v. Robinson 
( 1935), 43 Mon. L. R. 30.— UAN. 

PART XV. SECT. 2. SUB-SECT. 1. 
—A. (b). 

■f. Tenant,} — A tenant is entitled 
to reoover damages for a nuisance 
which affects his use Sc enjoyment of 
he leased premises, even though the 
miisanoe existed to his knowledge 
when he entered into the lease. 

An injury to the pltf.*8 business 
caused by a nuisance is a ground for 
damages. — B ilunosgatb Pish, Ltd. 
V, British OoLimsiA Suoar Rbfinino 
C o.. Ltd., [193S] 1 W. W. R. 530 ; 46 
B. 0. R. 643.— CAN. 

PART IV. SECT. 2, SUB-dECT. 1.— 
B. (0) !. 

640 idiL — p.X^In an action by a 
landowner against a golf club wherein 
he sought an injunction on the ground 
of nuisanoe : — JRcld : pltf . was entitled 
to show that the acts of deft, in main- 
taining Sc operating the golf course con- 
stituted a public nuisanoe Sc that, 
because thereof, he Buffered particular, 
direct, Sc substantial apeoiid damage, 
above that sustained by the public at 

lMge.--C^WRLL V. CxtABLBSWOOD 
rural MUNtOLPALITYt Si ^ 
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Golf Club, Ltd.. (19351 3 W. W. R. 
217.~-CAN. 

PART IV. SECT. 2, SUB-SECT 2.— A. 

866 1* Person permitting mUsance — 
NuUkmce creaJted hy licensee.] — ^W^hore a 
person uses land merely as a licensee 
the owner or licensor may be liable for 
any nuisance tbe licensee commits Sc 
which the licensor or owner does not 
prevent him from carrying on. There 
IB a great differenoe between the position 
of responsibility with relation to a 
licensee with exclusive rights pending 
the term Sc a mere transitory uoensee. 
There may also be a difference between 
a hmdlord St a lessor,—- GBnGRftON e. 
OshoRNB Stadium, Ltd., E1933J l 
W. W. R. 634 ; 3 D. L. R. 698 ; 41 
Maa( L. R. 163.--0AN. 

PAI^ IV. SECT. 2, SUB-SECT. 2.-^B. 

I. LiabUity of ioini covUriSutora .] — 
^re two or more persona contribute 
lart only to the creation of a 
noe. each is severally liable* 
may be restrained from doing 
the act which oontHbutes to that which 
b^x>mes, in the aggregate, a nuisance. 
--^L'ESTRANaR V. THE BxttS^NR GAS 
(1928) 8, E. Q. 180.--AUS. 


Of).. 


PART IV. SECT. 2, SUB-SEOT. 8,— A. 

Bk, X>elay — Action by Attorney- 

etdlr^Ladhes of felakw.)— Prooeed- 
I were brought by the A.-G at the 
.-fclon the Oefonty ObunoU of 
D, Sc by oounty eeundd tot a 



Bxx aciion for izifrixigoment of ancient 

lights, & so on, & I am very far from , - 

that the ifu8 iertii rule apphes to evety kind 
ol nuisance action. But in this case 1 am 
dealing with a nuisance action of a kind 

S eculiar to itself & to other pollution actions. 

b is not trespass, but it is very analogous 
to trespass. In my judgment where defts. 
are doing acts per ae illegal, & therefore not 
justifiable under any outside authority, they 
caimot set up a jus iertii as a defence in an 
action of this kind (Fabwbll, J.). — ^Nicholls 
V. Ely Beet Sugar Factory, [1931] 2 Ch. 
84,87; 100 L. J. Ch. 259 ; 146 L. T. 113. 
598b« Clause in lease permitting rebuilding of 
adjacent property.] — ANDBEiB v. Selfridge 
& Co., Ltd., No. 94a, ante, 

599, Add, Annotation : — Consd. Hollywood Silver 
Fox Farm, Ltd. v. Emmett, [1936] 1 All E, B. 
825. 

801. Add, Annotation : — ^Hefd. Harper v, Haden 
& Sons, [1933] Ch. 298. 

608. Add, Annotation : — Reid. Lagan Navigation 
Co. V, Lambeg Bleaching, Dyeing & Finish- 
ing Co., [1027] A. C. 228. 

609. Add, Annotation : — Retd. Lagan Navigation 
Co. V, Lambeg Bleaching, Dyeing &> Josh- 
ing Co., [1927] A. 0. 226. 

612. Add, Annotation : — Refd. Lagan Navigation 
Co. V, Lambeg Bleaching, Dyeing & Finish- 
ing Co., [1927] A. C. 226. 

613. Add, Ciiaiion : — 25 L. G. B. 1. 

626. Add, Annotation : — Refd. Manchester Corpn. 

V, Farnworth (1929), 46 T. Ij. B. 86. 

640. Add, Annotation : — Refd. Mayhead v. Hy- 
draulic Hoist Co. (1931), 100 L. J. K. B. 369. 
660. Add. Annotation : — Refd. Farnworth v, Man- 
chester City Corpn., [1929] 1 K, B. 633. 

669. Add, Annotation : — Refd. Matauia v. National ‘ 
Provincial Bank, Ltd. & Elovenist Syndicate, 
Ltd., [1930] 2 All E. B. 633. 


voL xzxvi.-iriiteim 

681* Add, Annotation : — Graigola . 

Co. V, Swansea Corpn., [1928] Oh. 285. 

780. Add, Annotation : — Refd. Hill v. Aldershot 
Borough Coimcil, [1033] 1 K. B. 269, 

774a. Appeal to quarter sessions — Objection to 
original notice & order — Jurisdiction of 
quarter sessions.] — On failure by an owner of 
premises to abate a nuisance thereon when 
required by notice to do So, the sanitary 
inspector caused a complaint to be preferred 
to a ct. of summai’y jurisdiction. The ct. 
made an order requiring the owner to abate 
the nuisance, &: the owner did not appeal 
against that order. On the failure of the 
owner to comply with the order the sanitary 
inspector caused a further complaint to be 
preferred to the same ct., which ultimately 
made an order imposing penalties on the 
owner. Against that order the owner 
appealed to quai*ter sessions, & on the hearing 
of the appeal for the first time took objection 
to the original notice & order. The ct. 
of quarter sessions allowed the appeal on the 
ground that the original notice & order were 
bad : — Held : the ct. of quarter sessions on 
appeal against the order imposing penalties 
had no jurisdiction to inquire into the validity 
of the original notice & order, inasmuch as no 
objection fiad been made to the original 
complaint & no appeal brought against the 
original order. — ^Ageb v. Gates (1934), 151 
L. T. 98 ; 98 J. P. 223 ; 32 L. G. B. 167 ; 30 
Cox, 0. 0. 106, D. 0. 

793. Add. Annotation: — Consd. Pointon v. Cox 
(1926), 136 L. T. 606. 

794. Add. Annotation : — Apld. B. v, Surrey 
Justices, Ex p, Wiihcrick, [1932] 1 K. B. 
450. 

799. Add. Annotation : — Retd. Manchester Corpn. 
V. Farnworth (1929), 46 T. L, R. 86. 


declaration that defts. had wrongfiiUy 
obstructed the pnblio highway by 
erecting a public lavatory, &; for a 
mandah)ry Injunctiun to compel defts. 
to p^dl down the structure restore 
the highway : — Held : the delay on 
the part of the county oounoil had 
disentitled them to an injunction, but 
the laches of a relator is not necessarily 
to be attributed to the A.-G., & while 
delay on his part with knowledge of 
the alleged violation of his rights 
cannot be Ignored, there was no 
Buffleient evidence of the A. -G . *8 know- 
ledge of the infringements of the rights 
of the public to justify a refusal of the 
mandatory injunction. — ^A.-G. St Down 


OOUNTT COUNOIL V. NBWRY No. 1 
Rufui. Distriot Council, [193S1 N. I. 

60. — IR. 

PART IV. SECT. 2, SUb-SECT. 4. 

si. Nominal damagesA — Murphy «. 
Bacon, [1931 J 1 D. L. II. 1001; 1 
M. I\ R. 586.— CAN. 

PART IV. SECT. 2, SUB-SECT. 6 .— 
A. <•). 

873 iv. .] — ^In a quia timet action 

for an injunction restraining the 
ostablishment of a hospital, on the 
und that it will constitute a nuisance 
pltf., he must prove a strong pro- 
bability almost amounting to moral 


certainty that the hospital will be an 
actual nuisance, — S huttlkworth u, 
Vancouver General Hobfital. 11927] 
2 D. L. R. 573 ; [1927J 1 W W. R. 
476 ; 38 B. O. R. 300.-~CAN. 


073 V, — pitfs. moved for an 

injunction to prevent a nuisance, which 
they feared would arise from noise & 
vibration caused by the establishment 
of a factory then In course of erection : 
— Held : as it had not been established 
that the damage apprehended was 
imminent &: of a substantial character, 
the claim was premature. — Robertson 
V . Duthie Steel Casement Co., Lti>., 
119271 N. 25. L. R. 826.— N.Z, 
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Cases 1— 41a. 


English and Empibe Digest Supplement. 


OPEN SPACES AND RECREATION GROUNDS. 

Part I.— General Rights of Public. 

1. Add* Annotation : — Retd. Hue v* Whiteley, [1929] 1 Oh. 440. 

10. After this case add : — 

Open space within London Open Spaces Act, 1893, c. Ixxi — Whether liable to expropriation under 
Housing Act.] — See Compulsory Purchase, No. 2225f, ante* 


Part II.— Exemption from Rates, Charges, etc 


12. Add* Annotationa : — Consd, Oonsett Iron Co. 
V* Durham County Assessment Committee 
for No. 6 or North-West Area (1930), 99 
L. J, K. B. 277. Dlstd. London Playing 
Fields Society v* Essex (S. W. Area) Assess- 
ment (/ommittee (1030), 94 ,J, P, 241. Gonsd. 
Mitcham Golf Course Ti*ustee.s v* Ereaiit., 
[1937] 3 All E. R. 450. 

18. Add. Annotation : — Dbtd. London Playing 
Fields Society v. Essex (S. W. Area) Asseas- 
.ment Committee (1930), 94 J. P. 241. 

14a. .] — Applta. were a body incor- 

porated by Royal Charter for the purpose of 
providing playing fields for the use of clubs 
& persons who could not afford tb pay fuU 
economic rents. Land was conveyed to 
applts. by a deed containing a restrictive 
covenant that the land should be used for 


the purposes of Recreation Grounds Act, 
1869 (c. 27), as though it had been con- 
veyed under that Act, but subject to the 
power of applts. to sell the whole or any part 
of the land. Applts. successfully appealed 
to Quarter Sessions against a poor rate in 
which they were rated Sc assessed in respect 
of the land. On resps.’ appeal by case 
stated : — Held : since the land was not 
struck with sterility as a matter of law, 
there being no statutory & irrevocable 
dedication to the public, applts. were in 
rateable occupation. — London Playing 

Fields Society v. Essex (S. W. Area) 
Assessment Committee (1930), 144 L. T. 
233 ; 94 J. P. 241 ; 46 T. L. R. 631 ; 74 
Sol. Jo. 662 ; 28 L. G. R. 691 ; (1926-31), 1 
B. R. A. 367, D. 0. 


Part III.— Powers of Regulation and Management. 


24a. Garden committee — ^Membership — Eligibility 
o£ women.] — Sex Disqualification (Removal) 
Act, 1919 (c. 71), s. 1, removes the bar im- 
posed by Kensington Improvement Act, 
1861, s. xliii., by which “ . . . the male 
inhabitant householders . . . shall be Sc are 
hereby constituted & appointed a committee 


Part IV. — User 

33. Add. Annotation : — ^Refd. A.-O. v. Poole 
Gorpn., [1936] 3 All E. R. 862. 

35. Add. Annotationa : — Dlstd. A.-G. v. Sunder- 
land Corpn. (1929), 46 T. L. R. 10. Refd. 
A.-G. V. Manchester Corpn., [1931] 1 Ch. 264. 

38. Add. Annotatione: — Foild, Re Cranstoim, 

National Provincial Bank, Ltd. v. Royal 
Society for Encouragement of Arts, Manu- 
factures Sc Commerce, [1932] 1 Ch. 687. 
Refd. I. R. Comrs. v. Yorkshire Agricultural 
Soc, (1927), 44 T. L. R. 69. 

39. Add. Annotation: — Consd. A.-G. v. Sunder- 
land Corpn., [1929] 2 Ch. 436. 

40. Add. Annotation : — Consd, A.-G. v. Poole 
Corpn., [1936] 3 All E. R. 862. 


for the care Sc management ” of the respective 
gardens referred to, & entitles women house- 
holders to be appointed to the committees. — 
Re Edwardes Square Garden Committee, 
Smith v. Mitchell (1934), 51 T. L. R. 35 ; 78 
Sol. Jo. 707. 


of Open Spaces. 

41a. — .]— A local authority acquired 

Jand in fee simideto be used as an open space 
Sc covenanted to preserve the land as an 
open space Sc take all necessary steps to 
maintain the land as such. By a private 
Act the corpn. was permitted to erect on 
the land so conveyed bathing Sc other huts 
&. similar structiu-es, tents, booths, & stalls &> 
construct Sc maintain bathing pools, baths, 
shelters, pavilions Sc conveniences ; but by a 
later sect, it was not to exercise these powers 
except within an area not exceeding 4 acres. 
Sc no erection was to be more than 14 ft. in 
height. The corpn, executed extensive 
works upon the land including a promenade 
lavatories, pavilion, caf4, car park, putting 
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green, enclosed a portion of the land & laid 
it out as a garden. The extent of all these 
works was in fact more than 4 acres. The 
corpn. then desired to build a bungalow for 
the occupation of a resident caretaker. The 
building did not infringe any of the rt»stric- 
tions other than the extent of the land upon 
which structures might be placed under the 
Act. It was contended, on the one hand, 
that the corpn. had by these acts withdrawn 
more than 4 acres from imblic use <&, on the 
other hand, that as the land actually covered 
with buildings was approximately 4 acre, the 
corpn,, if acting under the powers given by the 
private Act, was acting well within its powers ; 
but it was contended tliat the bungalow' was 
not being erected under or in pursuance of any 
power given by the private Act. Thc5 cove- 
nantee, conveyance of the land, 

raised no objection to the proposed use, & 
it was found as a fact tiiat the coi‘pn. w^as 
acting honestly in the best interests of the 


VoL XXZVl. — Open Spaces. Case 41a. 

public in requiring a bungalow for a resident 
caretaker ; (1) the conveyance an 

fee simple being a deed inter paries^ the 
covenant therein could only be enforced by 
the covenantee, Ac as the covenantee was not 
a party to the action, no question on tlie 
covenant could arise ; (2) the corpn. had 

power under Oi>en Spaces Act, 1906 (c. 25), to 
erect a caretaker’s house if it thought it 
necessary for tiie proper maintenance of the 
open space, j)rovided that not more than ^ of 
the oj)en space w^as covered with buildings, 
which would lu^t be the (‘.ase liere ; (3) as the 
powers given by the private Act were in 
addition to Ac not in derogation of those given 
by the public Acts, Afc there w'as no express 
prohibition in the y)rivaie Act of what was 
intended to be done, the proposed erection 
was in order. -A.-d. Poolk Ooupn., [1937] 
3 All K. n. 608 ; 106 h. .1. Oh. 319 ; 157 L. T. 
209; 101 .). P. 49S; 53 T. L. B. 924; 81 
Sol. Jo, 627 ; 35 1j. G. B. 472, O. A. 
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Oases 2a— 190. 


English and Empirb Digest Supplement, 


PARLIAMENT. 

Part I. — Nature and Powers. 


2a. .] — It IS not the practice in Acts 

of Parliament to attempt to restrain future 
Parliaments in their enactments ; & the 

Legislature could not have intended to 
suggest such an object without expressing 
it in veiy distinct terms (Wilde, C,J.). — 
Boden V. Smith (1849), 18 L. J, 0. P. 121 ; 

12 L. T. O. S. 377 ; 13 J. P. 163 ; 13 Jur. 

428. 

AnnoicUione .—Reid. B. t). Smith (1873), L. R. 8 Q. B. 146 ; 2C. 

Jenklne v. Great (Central By. Go., [19211 1 K, B, 1. 

2b, — ,] — The exemption is in general 

terms. It may have been intended to include 
all taxes dc assessments whatsoever, present 
or future, then imposed or to be imposed by 
any future Act of Parliament. But even 
if the exemption had been enacted in those 
very terms, it is plain that such an enact* 


ment could not have bound future Parlia- 
ments (Ohannbll, J.). — ^Associated News- 
papers, Ltd. V , London Oitv Oorpn., [19131 
2 K. B. 281 ; 82 L. T. K. B. 028 ; 108 L, T. 
789 ; 77 J. P. 273 ; 11 L. G, R. 664 ; on 
appeal^ [1914] 2 K. B. 608, 0. A. ; sub nom. 
London Gity Oorpn. v. Associated News- 
papers, Ltd., [1916] A. 0. 674, H. L. 

.] — ^Parliament cannot bind itself 

as to the form of subsequent legislation be 
cannot effectively enact that a provision in 
one statute shall not be altered by a sub- 
sequent Act save by express words. — Ellen 
Street Estates, Ltd. v. Minister op 
Health, [19341 1 K. B. 690 ; 103 L. J. K. B. 
364 ; 160 L. T. 468 ; 98 J. P. 157 ; 32 
L. G. B. 233, C. A. 


Part II. — The House of Lords 


4. Add. Annoiation ; — Refd. Edwards v. A.-G. 

for Canada (1929), 46 T. L. R. 4. 

22. Annotation : — Delete Wycombe Grdns. v. 
Barton-upon-Irwell Grdns. (1926), 43 T. L. R. 
89. 

37. Add. Annotation : — Consd. Campbell v. 

Poliak, [1927] A. C. 732. 

38. Add. Citations [1927] A. 0. 782 ; 96 L, J. 
K, B. 1093; 137 L. T. 666. 

Add. Annotations : — Consd. Co-operative 
Wholesale Society, Ltd. v. Lally (1930), 23 
B. W. C. C. 613. Refd. The Young Sid, 
[1929] P. 190 ; Clark v. Urquhart, Stracey v. 
tJrquhart, [1930] A. 0. 28 ; London Welsh 
Estates, Ltd. v. Philip (1931), 144 L. T. 643 ; 
Midland Employers’ Mutual Assurance, Ltd. 
V. I^wis (1930), 23 B. W. 0 . C. 192 ; Mabro 
V. Eagle Star & British Dominions Insurance 
Co., [1932] 1 K. B. 485 ; Hamilton v. Branch, 
[1933] W. N. 11 ; British Russian Gazette & 
Trade Outlook, Ltd. v. Associated News- 
papers, Ltd., Talbot v. Associated News- 
papers, Ltd., [1933] 2 K. B. 616 ; Lancashire 
Loans, Ltd. v. Black, [1934] 1 K. B. 380; 
Brown v. New Bmt)ress Saloons, Ltd., [1937] 
2 All E. B. 133 ; Cecil- Wright v. McCulloch, 
[1936] 3 All E. R. 618 ; Culver v. Beard, 
[1937] 1 AU E. B. 301 ; Evans v. Bartlam. 
[1937] A. C. 473 ; Ee Margolin’s Registered 
Design, [1036] 3 All E. R. 347 ; Williams v. 
Dorothea Slate Quarry Co. (1936), 29 
B. W. C. C. 174. 

89. Add. Anriotaiion : — Consd. Campbell v. 
Poliak, [1927] A. 0. 732. 

41. AnnoUai 0 n±—FoT ** As to (1) Mentd.” read 

Add. Annotation : — As to (3) Refd. Campbell 
v. PoUak, [1927] A. 0. 732, 

PART 11. SECT. 2# SUB-SECT. 1. 

16 1. Appeals from Sco&iah courts^ 

From Lot^ of Session — From inMoeu* 
tory otder.l — Hose v. Ross, (1027] S. 0. 

(H. L.) 4, -SCOT. 


54 a. Citations of cases referred to by Judge.] — 

In a properly prepared case, where, in the 
course of the judgments printed in the 
appendix, a judge mentions a reported case, 
without giving the reference, the reference 
should be added in the margin. — ^Practice 
Note, [1932] W. N. 61 ; 173 L. T. Jo. 243 ; 
73 L. Jo. 273, H. L. 

77a. Duty not to burden House with unnecessary 
authorities.] — B laokie v, Blackie, [1935] 
W. N. 105 ; sub nom. Practice Note, 80 
L. Jo. 148, H. L. 

99. Add. Annotation : — As to (1) Refd. Campbell 
V. Poliak, [1927] A. C. 732. 

113. Add. Annotation : — Refd. Woolmington v. 
Public Prosecutions Director (1936), 104 
L. J. K. B. 433. 

135a. .] — In an action by an agent for a claim 

for commission from the purchaser on the 
sale of a business, the trial judge found on 
the facts that the agent had earned his 
commission, & his decision was affirmed by 
the appellate ct. ; — Held : the concurrent 
findings of the cts. below ought not to be 
disturbed. — Bow’s Emporium, Ltd. v. Brett 
(A. B.) & Co., Ltd. (1927), 44 T. L, R. 194, 
H. L. 

155a. In Admiralty actions — Collision cases — Both 
vessels to blame.]-— Canton (Owners) v. 
Rhesus (Owners), [1928] W. N. 214 ; sub 
nom. The Canton, 31 lioyd, L. R. 289, H. L. 

AnnotaHon Reid. The Young Sid, (19291 P. 190. 

162. Add. Annotation : — Consd. Campbell v. 
Poliak, [1927] A. 0. 732, 


190. Add. Annotation: — Consd. Ee Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 243. 


PART II. SECT. 2, SUB-SECT. 7.— 0. 

as i. NiAadmiMed.} — Portiani) 
(Dusa) V. Wood's teustbbss, 
a, 0, (H. M 1 .— SOOT. 


PART II. SECT. 2. SUB-SECT. 12.— A. 

16$ i. Lords may vary own 

Order inoonaistefni wUh juddsm - - 

order pronounoed by the House of 
Lords dlspOBlbg of an appeal, whloa 
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Vol. ZXXVl.— Parliament. CasM 828—46811. 


Part ill. — The House of Commons. 

229* After this case add See House of Commons Disqualification (Declaration of Law) Act, 1931 

(c. 13), s. 1. 


Part V. — The Legislative Work of Parliament. 


266a, — Metropolis Gas Act, 1860 (c. 125).]— 

Sect. 66 of above Act enacts that the costs, 
charges, expenses of & incident to the passing 
of this Act, & preliminary thereto, shall be 
paid by the Metropolitan Board of Works” 
out of certain funds : — Held : the persons 
to whom such payment is to be made by the 
board are the promoters of the Act, & not 
the solr. or paHiamentary agent retained & 
employed by them for hire & reward to do 
the necessary work. — Wyatt v. JMetro- 
POI.ITAN Board of Works (1862), 11 0. B. 
N. S. 744 ; 31 L. J. C. P. 217 ; 142 B. R. 988. 

Anm)taMon8 Apld. Re Skegness Sc St. Leonard's Tram. Co., 
Ex p, Hanljr (1888), 41 Oh. B. 215. Reid. Re Kent Tram. 
Co. (1879). 12 Ch. D. 312. 


See, also. Companies, Vol. X., p. 1113, No. 
7830. 


261. Add. Citations: — suh nom. Be Peterson, 
[1909] 2 Oh. 398 ; 79 L. J. Oh. 63 ; 101 L. T. 
480 ; 73 J. P. 401. 

268a. Metropolis Gas Act, 1860 (c. 125).] — 

Wyatt v. Metropolitan Board op Works, 
No. 256a, ante. 

286. This is the same case as No. 287, post. The 
order made was subsequently reconsidered 
& reversed, see [1876] W. N. 80. 

288a. Failure to Invest — ^Liability of Paymaster* 
General.]— Re Wildborb (1903), Y. S. 0. P. 

291a. Leave for claimant to attend to examine 

other claims.] — Be Peckham & East Dul- 
wicn Tramways Co., [1911] W. N. 15. 


Part VII. — Privileges of Parliament 


365. Add. Annotation : — Refd. Be Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 243. 

377. Add. Annotation : — Refd. R. v. Grahain- 
Oampbell (Sir), JSx p. Herbert, [1935] 1 
K. B. 694. 

396. Add. Annotation : — As to (3) Refd. R. v. 
Graham ‘Campbell (Sir), Ex p. Herbert, [1935] 
1 K. B. 594. 

436. Add. Annotation : — Refd. R. v, Oraham- 
Campbell (Sh), Ex p. Herbert, [1936] 1 K. B. 
594. 

437, Add. Annotation : — Held. Be Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. O. 243. 

466a. Internal affairs of House — Sale of intoxicating 
liquor.] — The House of Commons has the 
privilege of reflating its own internal affairs 
&; procedure, including the sale, within the 
precincts of the House, of intoxicating liquor 
without a licence, through its employees in 
the Refreshment Department of the House. 

Appct. applied in the police ct. for sum- 
monses against certain members of the 
Kitchen Committee of the House of Commons 
& the manager of the Refreshment Depart- 
ment of the House on the ground that they 

had been submitted to both parties 
prior to Its prouounoement Sc had not 
been objected to by them, was subse* 
ouently discovered to contain an error 
which prevented It from giving olfeot 
to the judgment of the House. In a 
petition presented by appits., the 


had on two occasions unlawfully sold by 
retail intoxicating liquor for the sale of which 
they did not hold a justices’ licence as re- 
quired by Licensing (Consolidation) Act, 1910 
(c. 24), s. 65. The magistrate held that, 
assuming that there had been a sale of liquor 
without a licence, his jurisdiction was ex- 
cluded by the privileges of the House ho 
declined jurisdiction. Rules nisi having 
been obtained by appct. for orders in the 
nature of mandamus (jailing on the magistrate, 
the members of the Kitchen Committee 
affected & the manager of the Refreshment 
Department to show cause why the magis- 
trate should not proceed to hear & determine 
the application for the summonses : — Held : 
in the sale of liquor in the precincts of the 
House without a licence, the House was 
acting, through its Kitchen Committee & its 
employee, thtj manager of the Refreshment; 
Dei)artmcnt, in a matter which fell within 
the scope of the internal affairs of the House 
&, therefore, within the privileges of the 
House so that no ct. of law had jurisdiction to 
interfere. — R. v. Graiiam-Campbbll, Ex p. 
Herbert, [1935] 1 K. B. 591 ; 104 L. J. K. B. 
244 ; 152 L. T, 556 ; 51 T. L. R. 198 ; 79 
Sol. Jo. 12 ; 33 1-,. U. ll. 136; 30 Cox, C. C. 
209, D. C. 

'.y of — Tbo words 

“ auallfied pel-sons ** In British North 
America Act, 1807, s. 24, include women. 

therefore, women are eligible for 
memborshlp of the Senate of Canada. — 
Edwards v. A.-(i. for Canada (1929). 
46 T. L. R. 4. -CAN. 


House altered the order so as to make 
it oonform to the judgment of the 
House. — Odatb v. Union Bank of 
S oOTtAND, £1930] S. C. (H. L.) 03.— 
BOOT. 

PART VIII. 

in (p. 295> i. — - Canadian semde- 
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Cases 38— 85a. 


Enoush and Empire DiassT Supplement. 


PARTITION. 


Part III. — Partition by Agreement. 


38. After tliis case add : — 

Application of Law of Property Act, 
1925 (c. 20), s. 28 (3 )*] — See TBtrsTS & Tbus- 
TEES, No. d039a, pok. 


35a. ,] — ^Anon. (1820), 4 Bro. C. C. 

(Belt’s edn.% 284 n. ; 29 E. B. 894, L. C. 
Annotation : — Coasd. Bradshaw v. Fane (1856), 4. W. R. 422. 


PART I. 

h (p. 300) 1. .1— It is 

essential for the maintainability of a 
suit for partition that pltf. should be 
iu actual or oonstructivo possession of 
the properties. — Sabjan Bibt v. Aim- 
ANUiXA Bbpabi (1926), 1. L. H. 54 
Oalo. 524.— IND. 

h (p. 300) ii. .l—Pltf. &: 

deft, were entitled, after their mother's 
life estate in certain land, to the ro* 
main (3 or as tenants in common. The 
mother refused to consent to a parti- 
tion : — Held : pltf. was not entitled 
08 affainst deft, to an order for partition 
of the lands. (Inly those entitled to 
possession of their shares in land are 
entitled to partition. — Buntino v, 
SKHVoa. [1931] 4 D. L. U. 167 ; O. R. 
409.— CAN. 

11 (p. 300) i. In case of 

absentee,] — Sect. 4 of Partition Act, 
R. S. O., 1927, is intended to operate 
so os to convey the estate & interest 
of an absentee in lands souerht to be 
partitioned ; 6c, if he Is dead leavlngr a 


widow, she should be regarded as one 
entitled to claim under or through him. 
The lauds being sold under the par- 
tition order, her claim for dower would 
bo upon the money which would stand 
in the place of the lands . — Re SutouD 
6c MANDEUi, [1930] 2 D. L. R. 135; 
65 O. L. R. 4.— CAN. 

aaa (p. 300) 1. ^ — Apart 

from such discretion as is given by 
Partition Act, 1868, as to sale in Ueu 
of partition, a decree or judgment of 
partition is a matter of right 6c not 
dependent upon the discretion of the 
ct., except whore cortAin acts may be 
i*equired to be performed as a condition 
precedent by tno doctrine that he who 
seeks equity must do equity. For 
example, a party seeking partition may 
be roouired to reimburse his co-tenants 
for his share of money exi)ended for 
the benefit of the property. The 
right to partition may, however, be 
limited, modified or waived by agree- 
ixient express or implied. Where there 
is no specific agreement as to the 
duration of the joint ownership, the 


purpose or idea which the owners may 
have had in acquiring property does 
not preclude either of them from 
determining it by an action for parti- 
tion : but if the implication of an 
agreement to postpone partition is 
to be gathered from the circumstances 
6c purpose of such acquisition it may 
bo given effect to, but only by way of 
contracjt. — ^Wikstrand 6c Mannix v, 
Cavanaugh 6c Diliajn, [1936] 1 

W. W. R. 113 ; 5 F. L. J. (Can.) 275 ; 
affd., [1936] 2 W. W. R. 69.— CAN. 


0 (p. 301) 1. 

HUE8TI9 V. HOESTIS (1928) 64 N. B. R. 

1.— CAN. 


PART III. SECT. 4, SUB-SECT. 2. 

With part performance,]- 
Stevens v, Stevens, [1930] 3 D. L. R. 
762.-~CAN, 

PART in. SECT. 9. 

■a. Aoreement to pay amount in 
equalisation — Evidence .] — Pherrill v. 
Phkriix (1867), 13 Gr. 476.— CAN. 


60 



VoL XXXVI. Cases 8—171 


PARTNERSHIP. 

Part I. — Partnership Generally. 

8. Add. Annotation : — Refd. Dominion Iron & Steel Oo. v. Invemairn, [1927] W. N. 277. 


Part II. — ^Tests of 

48* Add, Annotation : — Refd. Arseculeratne v, 
Perera, [1928] A. 0. 173. 

44. Add. AnnotcUion : — Refd; Arseculeratne v. 
Perera, [1928] A. 0. 173. 

77. Add. Annotation : — Refd. Dnglish Insce. Co* 

V. National Benefit .A^sce. Oo. (Official 
Receiver), [1929] A. O. 114. 

89. Add. Annotation : — ^Oonsd. Stanley & Co. v. 
Solomon, Ltd., [1932] 2 K. B. 287. 

91. Add. Annotation : — As to (1) Refd. Marconi’s 
Wireless Telegraph Oo. v. Newman, [1930] 

2 K. B. 292, 

107. Add. Annotation : — As to (2) Refd. Watson v. 
Haggitt (1927), 44 T. L. R. 90. 

129. Add. Annotation : — Folld. Pratt v. Strick 
(1932), 17 Tax Cas. 469. 

129a. .] — Applt. having agreed to 

purchase a medical practice, a deed of assign- 
ment was executed on July 15, 1929, whereby 
the vendor, on payment at the date of execu- 
tion of a specified part of the purchase price, 
assigned the practice & goodwill thereof to 
applt. The vendor covenanted {inter alia) 
to continue, from July 15, 1929, until 
Sept. 30, 1929, to reside at the house from 
which the practice was being carried on 
during that period, to introduce applt. to 
his patients, with a view to maintaining the 
connections of the practice, including 
National Health Insurance works, & generally 


Partnership. 

to aid & assist him in the practice. It was 
also agreed that the earnings & expenses of 
the practice from the commencement of the 
period of introduction until Sept, 30, 1929, 
should belong to Sc be borne by the vendor & 
purchaser in equal shares. On July 15, 
1929, applt. took up residence with the 
vendor &, until Sept. 30, 1929, they carried 
on the practice in conjunction, the earnings 
& expenses of the practice being divided 
equally between them. On appeal against 
an assessment to income tax under Sched. D. 
made upon him for the year 1030-31 in 
respect of his professional profits, applt. con- 
tended that the practice was sold outright 
to him on July 15, 1929, & that his income 
tex liability should be computed on the foot- 
ing that the practice was commenced anew 
by him on that date. The General Comrs. 
decided that the deed of July 15 constituted 
articles of partnership between applt, & the 
retiring doctor, &; that, in the absence of 
notices under the proviso to r. 11 (1) of the 
Rules applicable to Oases I. & II. of Sched. D., 
the practice must be treated as a continuing 
one throughout : — Held : there was an out- 
and-out sale of the practice on July 15, 1929, 
& there had been no partnership. — Pratt v. 
Stbick (1932), 17 Tax Cas. 469. 

171. Add. Annotation : — Refd. Re Debtor (No. 
229 of 1927), [1927] 2 Ch. 367. 


PART I. SECT. 2, 
d i. 8. P. Bbojo Lal Saha Banikta 
V. Budh Nath Ptarilal (1927), 
I. L. R. 65 Calo. 551.— IND. 

sd. Whether firm ** resides ” at 
partner ahip premises .] — Tho office of a 
partnership is not the i*e8idenoe of the 
ilrm, since a partnership is not a legal 
entity, — Odeoarde v. Lynch, [1935] 
2 D, L. K. 493, 9 M, P. B. 127— CAN. 

PART II. SECT. 1. 

BX. SUil'uiory partnership under Regis^ 
tratiem of PaHnerships Act, R. S. N. 8., 
1923 — What amounts <o.l— H obkbokbb 
V. Jakes, [1930J 2 D. L. H. 415 ; 1 
M. P. R, 177.— CAN. 


PART 11. SECT. 8, SUB-SECT. 2. 

43 ill. Oo-owners of coed leases ,] — 

Davies i?. Sohuilli, [1928] 4 D. L. R. 
132 ; [1928] 3 W. W. R. 168.— CAN. 


PART II. SECT. 8, SUB-SECT. 8. 

ty. CJantract for dismarUliriq vessel .] — 
The relationship between the parties 
hei^in created oy a contract for the 
dismantUng by them of the hulk of a 
vessel: — I/eld .* not to constitute a 
partnership. — Gilchrist H AwrenrAO- 
TUBiNO C6., Ltd. v. International 


JUNK Co., Ltd., [1931] 1 W. W. R. 
101 ; 1 D. L. R. 695 ; 43 B. C. R. 
258.— CAN. 

s 0 . Unit holders in mining syndicate.] 
— ^Under the ** trust agreement in 
question herein which provided for the 
divisions into ** units of the assets 
of a mining syndicate & authorised the 
trustees to sell a certain number of 
the “ units Held .• the “unit 
holders ** must bo taken to i)e parties 
thereto & it constituted them, not 
partners inter se, but co -adventurers in 
a mining venture ; but they did not, 
through becoming signatories of the 
agreement, confer, either individually 
or collectively, any authority on 
deft, which would make them in any 
way legally oonoernod with a fraud 
committed by him In the sale of further 
units. — ^Wbarmouth v. MaoPhbrbon, 
[1936] 1 W. W. R. 623.— CAN. 

PART II. SECT. 5, SUB-SECT. 1. 

78 I. Ruilder d? building owner .] — 
A building contractor Sc the owner of 
a lot agreed that the former should 
build a house on the lot for a certain 
sum In cosh plus what the otmtractor 
could obtain on a mtge. by the owner : 
Sc the agreement further provided that 
the house whra completed should be 


sold by the owner Sc the profit thereon, 
i.e. the surplus over said contract 

E rice, should be divided equally 
etween them. Pltfs., lumber mer- 
chants, sued for the balance due on 
lumber supplied to the contractor 
Sc used in building tho house : 

tho relationship between tho owner Sc 
contractor was not that of partners, 
OP such 08 to entitle pltfs. to say that 
the (iOD tractor was the agent of the 
owner to pledge his credit for the 
materials used in the house, — Shuckett 
r Lockhart & Kvle, [1932) 2 

W. W. B. 330 ; 3 D. L. B. 466 ; 40 
Mar. L. R. 344.— CAN, 


PART II. SECT. 5, SUB-SECT. 2. 

91 xxi. .] — Lotbinierk Lbr. Oo. 

V. Fortin, [1027] 4 D. L. B. 167.— CAN. 


PART II. SECT. 6, SUB-SECT. 4. 

lie iv. .1 — Baohunandan Nanu 

Kotharb t>. Hornasjeb Bbzonjkb 
Bamjbe (1926), I. L. B. 51 Bom. 342. — 

IND. 

PART 11. SECT. 6, SUB-SECT. 1. 

152 xvii. .1 — IDBAL Coal Oo. 

V . Gbddbs (Sask.), [1929] 2 I). L. II. 
688.— CAN. 
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cues 210--572a. English and Emfi^ Diobst Supflsmbnt. 


Part III. — Creation and Duration of Partnership. 

210. Add. Annotation : — Retd. Foster v. Driscoll, son (1929), 141 L. T. 469. 

Lindsayu. Attfleld, Lindsay ti.Drisoon, [1829] AflW. Annotation .-—A* to (2) Refd. Bentall, 

1 K.. B. 470. Horsley & Baldry ». Vicary (1930), 47 

213. Add. Annotation: — Raid. Humphery v. Wil- T. L. B. 90. 


Part IV. — Relations between 

313a. After attempted dissolution by 

other partner*] — Land v. Burton (1935), 79 
Sol. Jo. 180. 

345a. .] — A. dc B. partners as woollen drapers, 

A, receives money in the shop, & mves his 
note ior it. Though no proof that this 
money was brought into stock, or used in 
trade ; yet this note being given in the shop 
by one of the partners, it shall bind both ; 
A though this note at law binds only the exor. 
of the surviving partner, yet in eqmty the 
creditor may follow the estate of the other. — 
Lanb V. WiLUAMS (1692), 2 Vem. 277, 292 ; 
23 E, R. 779, 789. 

.‘—Consd. Devaynes ti. Noble (1816), 1 Mer. 539. 

Beta. Bank ot Australasia u, Breillat (1847), 6 Moo. 

P.C. 0.152. 

403* Add. Annotation : — ^Refd. Harmer v. Arm- 
strong, [1934] Ch. 65. 

440. Add. Annotation : — Refd. British Russian 
Gazette A; Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., ^ Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616, 

520. Add. Annotation : — Refd. Smith v. Wood 
(1928), 139 L. T. 250, 

556a. Gontraot for work & labour.] — Pltf. 

was directed by the captain of a vessel to 
repair it, A also to repair the fitting-up of the 
cabins for passengers ; afterwards there was 
an agi‘eoment come to between the parties 
to the effect that deft. A the captain should 
become partners in the ultimate profits ; 
deft, did not hold himself out that he would 
be liable for these rei)airs : — Held : deft, was 
not liable for the repairs to the vessel or to 
the cabin fittings. — Eujs v. Steele (1865), 
25 L. T. 0. S. 183. 

572a« Liability of retired partner — ^After proof 

by holder in bankruptcy of firm.] — In 1927 


Partners and Third Parties. 

pltf. became a partner in a firm carrying on 
business \inder the title of Samuel Dobree A 
Sons. While he was a partner the firm 
accepted a number of bills payable at various 
dates, A those bills eventually passed into the 
possession of defts. as holders for value. 
In -Dec. 1928, before the majority of the 
bills had become due, pltf. retired from the 
' partnership A a new partner was admitted 
in his place, the new firm so constituted 
taking over all the liabilities of the old firm. 
Before the outstanding bills had been paid 
the new firm became bkpt. Defts. as holders 
of the bills proved in the bkpey. A received a 
small dividend, A they then brought an action 
against pltf. to recover from him the balance 
owing on the bills after credit had been given 
for the amount recovered in the bkpey. 
proceedings. As pltf. was residing in France 
the action was be^n in a .French Ct., A 
judgment' was obtained against him on the 
first ot the outstfinding bills, witli the right 
t-o claim payment on the later bills when con- 
sidered appK>priate. Pltf. then broiight this 
action in England, alleging that he had been 
induced to enter into the pai*tnership by 
fraud, A claiming a declaration (a) that he 
had never become liable to defts. on the bills, 
or (b) that, if he over was liable, he had been 
discharged from liability owing tt> the fact 
that defts, liad elected to treat the new firm 
as their debtors in respect of the bills. An 
order was made that a pndiminary issue 
should bo tried to disi>ose of certain points 
raised in the pleadings, the issue in effect 
being whether the fact that defts. had proved 
in the bkpey. of tlxe new firm prevented them 
from now claiming against pltf. as a retired 
partner. The preliminajy issue was tried 
by MacKinnon, J., who gave judgment for 
defts. : as there had not been an 


PART HI, SECT. 1, SUB-SECT. 1. PART IV. SECT. 1. SUB-SECT. l.-D. 


nD* F4n»a«|?cr<nerinano«^/Im.] — 
A firm cannot legally be a partner In 
another firm . — Be Jai Datal Mad an 
GOFAL (1932), L li. R. 54 AH, 846,— 

IND. 


«d. IHscMmer^Wliether altermtive 
plea permiegible. ] — Ohihattoo L al Mis- 
&m V. Na»ainda8 Baijnath Pbasap 
( 1928), I. L. H. 50 Calc. 704.— IND. 


not neoeesarily involve the borrowing 
of money so as to give an implied 
authority, the verdict should be sot 
aside A a non-suit entered.— Manpel- 
BBKO V. Apams (19,31), 31 S. R, N. S. W. 
50 : 48 N. 3. W. W. N. 23.— AUS. 


PART III. SECT. 8, SUB-SECT. 2.— B. 

287 iii. S. P, ARomSApD MoNbr- 
HANIK (1899). 29 S. 0. B. 664.— CAM. 


PART III. SECT. 6* SUB-SECT. 2.— A 

sb. What amotmis to eonhimiaiion .} — 
The acts of a surviving partner in a 
firm of farmers lu threshing A market- 
ing grain grown before the death of the 
deceased partner are not a oontinuing 
of the firm's business wlUiiii sect. 46 
of Partnership Act* R. 8, M.. 1913, 
but the planting A harvesting of a new 
crop is such a continuing.— Rs Hbad 
Estate (1932), 40 Manrt. R, 570.— 
CAN. 


PART rv. SECT. 1, SUB-8EX9T. 8*— F. 

0 I. Defts., A. A B., 

were registered as partners carrying 
on the business of money-lending. A., 
the active partner, had from time to 
time borrowed money from M., giving 
as security promissory notes in the 
name of the partnership. M. sued A. 
A B. jointly on the promissory notes. 
A. did not appear. B. appeared A 
defended the action. The partnership 
hetween A. A B. did not contain any 
express authority to borrow money. 
A verdict was found for pltf. : — Bela : 
as the partnership agreement did not 
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PART IV. SECT. 1, SUB-SECT. 2.— O. 

401 !. Contract for tcnaincv — For 

partnerahip purposes — Possession not 
— H. entered Into a partncMcahip 
with N. Desiring an office, N. signed 
on behalf of the partnership A in 
the partnership name a lease of pro- 
perty ovmed by pltf. N. told nothing 
of this to H. The firm never took 
possession of pltf.'a premises • 

there having been no occupation of the 
premises by the firm. A N* having h^ 
no authority to blna his partner, H. 
A the firm w;ere not liable for the rent. 
— SBouRrMBS Dbvblopmbnt po., Lra. 
V. Noble A HodoIns, {193X3 4 D. L. H. 
161;O.R. 749. “ 



agt*eem6xit between pltf, as retiring partner, 
the new 0rm, ^ clefts, as holders of the 
bilk, whereby defts. released pltf. from lia- 
bility &> agreed to treat the new lirm as solely 
responsible on the bills, the mere fact that 
defts. had first proved in the bkpey. of the 
now film did not prevent tliem from subse- 
fiuently recoveidng from pltf. the amoimt 
remaining due on the bills. — De Beakn 
(Prince) v. La Compagnie D’AesuRANCKs 
La Peobjralb de Zurich (1937), 42 Com. Cas. 

590# Add, Annotation : — Generally ^ Refd# De Beam 
(Prince) v. La Compagnie I) ’Assurances La 
Pederale Be Zurich (1037), 42 Com. Cas. 189. 

609# Add, Annotation : — Retd. Re Blake, Re 
Minahan’s Petition of Right, [1932] 1 Ch. 64. 

631a. .] — Campbell v, Bailub (1823), Coop. 

Pr. Cas. 603 ; 47 B, R. 022. 

653. Add, Annotation — Consd. Graves v, Cohen 
(1929), 46 T. L. R. 121. 

656a« .] — 0., M., & N. carried on 

business tmder the name of J. K. & Sons ; 
& being indebted to A., C. retired from the 
partnership, & M. & N. agreed to hquidate 
all the concerns of the partnership. M. 
afterwards retired, & advertisements of the 
dissolutions of both partnerships were at the 
same time inserted in the Gazette, N. then 
took in a new partner, & the business was 
carried on in the original name of J. K. & 
Sons. A.’s account was transferred to the 
new firm, & he received accounts & pay- 
ments from them ; but it did not appear 
that he ever saw the Gazette, or that either 
he or the new partner ever agreed to the sub- 
stitution of the responsibility of the new firm 
for that of the old : — Held : the three original 
partners were not released from their responsi- 
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bility, but were liable at the suit of A. — 
Kibwan V. Kibwan (1834), 2 Or. & M. 617 ; 
4 Tyr. 491 ; 3 L. J. Ex, 187 ; 149 E. B. 907. 


Annotatwna : — Consd. Re Waldon, Ex p. Bradbury (1S39)# 
4 Deao. 202 ; Mills d. Boyd (1842), 8 Jur. 043 ; Hajrria u. 
Forwoll (1851), 15 Bear. 81. Eafd. Thompaoti v, Perclval 
(1834), 3 L. J. K. B. 98 J Oakeley v, Pasholler (1836), 
4 Cl. & Fin. 207 ; Hart v. Alexander (1837), 2 M. & W. 
484 ; Longmore v, Calvert (1859), 32 L. T. 0. S. 310. 


662. Add. Annotations : — Retd. Albemarle Supply 
Co. V. Hind. [1928] 1 K. B. 307 ? Near East 
Relief v. King, Chasseur Sp Co., [19301 2 K. B. 
40. 


680. Add, Annotation : — Consd. Re Puller’s Con- 
tract, [1933] Oh. 652. 


718a. Action by partnership — In respect of goods 
supplied to partner before creation of 
partnership.] — Belts, contracted in writing 
with first pltf. to supply him with all the 
brass ashes produced at their mill at a certain 
fixed price, the ashes being agreed to be equal 
to a certain samx>le. Some ashes were 
delivered, &; then pltf. took co-pltfs. into 
partnership, ashes were delivered by 
defts. to the firm without any new or specif 
contract. Neither the ashes supplied before 
the formation of the partnership nor those 
supplied afterwards were equal to sample, 
& pltfs, commenced an action to recover 
damages in respect of the breach of agree- 
ment : — Held : pltfs. could not recover in 
respect of the deliveries of ashes which took 
place prior to the formation of the partnei-ship, 
but they could do so in respect “of those which 
took place afterwards. — Bounty v, Heaton 
(1866), 13 L. T. 238. 

782. Add, Annotation : — Refd. Harmer v, Arm- 
strong, [1934] Ch. 65. 

794. Add, Annotation : — Consd. Re Debtor (No. 
24 of 1935), [1936] Ch. 292. 


PART IV. SECT. 2, SUB-SECT. 8.— 
B. (b). 

681 U. lAdbUity of retired 

jHifiner,] — W^hen after a dlHsolullon of 
partnerBhlp the bualpess is continued 
in the eame firm name, a partner who 
has retired at the dlHSolution is liable 
upon a contract made by tbo new firm 
with a person who has previously 
dealt with the old firm, unless that 
person has received notice of the dis- 
solution, even thoxigh public notice 
by advertisement has l)oen given , — 
JWALAOUTT R. PIL1.ANI V, BaNSZLAL 
Motzlal (1929), L. H. 56 Ind. App. 
174.— IND, 


PART IV. SECT. 2, SUB-SECT. 3.— 
B. (0). 

582 xi. .J — C?reditor8 of a part- 
nership who had received notice that 
it had been dissolved & that the busi- 
ness was being continued by one of the 
dissolved firm 8c a new partner: — 
Beld : by their course of dealing with 
the new finn to have adopted It as 
their debtors with respect to debts 
incurred both before & after the 
dissolution Sc thereby to have dls- 
charged the retiring partners from 
liablBty. Otlier creditors who were 
found neither to have received notice 
of the change nor to have so acted after 
it were held entitled to recover against 
the former partners. — Burns Sc Oo., 
Ltd. V, Marcus & Bimor, Palmer Sc 
Oo. V, BtMOR, Marcus & DiMmt, [19311 
X W. W. li. 169; 2 U. L. R. 1004; 
43 B. C, R. 517.— CAN. 

682 xli. .1 — The agreement re- 

ed by sect. 18 (3) of the Partner- 
» Act in order to release a retiring 
_ must be an agreement betweei 

I or^itor Sc each of the two x>axtnors ; 


agreement between any Uvo oj 
uld not bo enough. — M cWe_ 

V. Oreber, 11931] 1 D. L. R. 642 ; 
66 O. L. H. 372 ; affg„ [1930] 3 1). L. K. 
804 ; 65 O. L. R. 389 ; 11 C. B. R. 457. 
—CAN. 


tract in his own name, without joining 
the co-partners as pltfs., although the 
benefit of the contract will Result to the 
partnuiTjhlps firm. — Karuhjz Maoni- 
RAW V, PANAJi DeRICHAND (1928), 
1. L. H. 53 Bom. 110.— IND. 


PART IV. SECT. 2. SUB-SECT. 3.— 
0. (a). 

593 ii. .1 — Where a partner dies 

before the Institution of a suit against 
the partnership. Sc a decree is obtained 
against the nm alone In the firm 
name, the private estate of the deceased 
partner is not liable to be proceeded 
against In execution of such decree. — 
Mahomed Yusuf v, Badsha Sahib 
(1929), I. L. R. 62 Mad. 885.— IND. 


PART IV. SECT, 6, SUB-SECT. 1.— C. 

sm. Medical partnership ,] — A part- 
nership consisting of members of the 
College of Physicians & Surgeons of 
the Province of Alberta Is entitled to 
sue in the firm name for professional 
services rendered by one of the 
members of the firm at deft/s request. 
— Calgary Associate Clinic v, John- 
ston. fl931J 2 W. W. R. 717; 4 

D.L. R.247 ; 25 Alta. L. H. 470.— CAN. 


PART IV. SECT. 8, SUB-SECT. 1. 

fl. Insurances effected by firm — Firm 
turned into limited company.] — Held : 
there was such a change of interest as 
to invalidate the Insuninoes, in the 
absence of notification of the change 
to, Sc assent by, the insurance oo. — 
Pbuohen Oo. V, City Mutual Fire 
Insurance Oo. (1891). 18 A. R. 446*— 
CAN. 

so. Heath of partner — Third , 

. ■ have express notice of dissolution,] 
— ^Persons dealing with a firm, which is 
alleged to be dissolved by the death 
of a partner, ore entitled to continue 
to deal with it on the same footing as 
before the death of that partner, umoss 
they had express notioe that the firm 
was so dissolved.— Babu v. Datambai 
(1935), I. L. B. 60 Bom. 6.— WD. 

PART IV. SECT, 6, SUB-SECT. l.—B, 

737 ji. ,j^Held ,- a partner with 

whom a contract has been personally 
made Is entitled to sue upon that oon- 
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PART IV. SECT. 6. SUB-SECT. 8.— A. 

d i. .1— Defts. as named in the 

writ of summons herein were “ h. P. & 
J. G., carrying on business as the W. 
L, Co. & the said W, L. Co. ” O . moved 
to have his name struck out of the 
stylo of cause or, alternatively, that 
pltf. be compelled to elect to proceed 
against defts. L. P. 8c 3. G. or against 
deft. W. L. Co. ; tbo ground of the 
motion being that it was improper to 
sue defts, thus in their oWn names Sc 
also *n their alleged partnership name i 
—Held : the action was properly 
constituted & the nmtlon was. tnoro- 
fore, dismissed. — Dominion Bank of 
Canada v. Paijiut, [19311 3 W. W. R. 
377 ; 45 B. C. R. 89.— CAN. 


PART IV. SECT. 6, SUB-SECT. 2*— D, 
799 il. Action in firm name — Whether 
representatives of deceased partner 
necessary parties ,] — In a suit against 
a firm in the firm name, tke firm 
having been dissolved to pltt's know- 
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814* AM. Annotation: — As to (1) (2) Expld* 

Hobbs V. Australian Press Assocn. (1932), 
48 T. L. R. 686. 

816* AM. Annotation : — Gonsd. Hobbs v. Austra* 
lian Press Assocn. (1932), 48 T. L. R. 586. 

817. Add. Annotation : — Gonsd. Hobbs v. Austra- 
lian Press Assocn. (1932), 48 T. L. R. 686. 

821. Add. Annotation : — ^Hetd. Lazard Bros. Co. 
V. Banque Industrielle de Moscou, Lazard 
Bros. A Co. V. Midland Bank, Ltd. (1931), 101 
L. jr. K. B. 65. 

822. Add. Annotation : — Reid. Hobbs v. Australian 
Press Assocn. (1932), 48 T. L, R. 686. 

824. AM. Annotation : — Gonsd. Hobbs v. Austra- 
lian Press Assocn. (1932), 48 T. L. R. 686. 

826. AM. Annotation : — Gonsd. Hobbs v. Austra- 
lian Pr^s Assocn. (1932), 48 T. L. R. 686. 

8S0a. •] — ^Pltf. brought an action for 

libel in respect of a statement published in the 
Melbourne Argus^ a newspaper published in 
Melbourne & in London. Defte. were the 
Australian Press Assocn., who carried on 
business in London, & the firm of W. &; M., 
proprietors of the Argus, who, as stated in 
the paper itself, were a Melbourne firm, but 
who had a branch office in London & carried 
on business there. W. & M., who were 
British subjects, were sued in the firm 
name. Pltf., in ignorance that W. k, M. 


had a London branch, applied under R. S. 0*, 
Ord. 11, for leave to serve the writ on the 
firm of W. & M. out of the jurisdiction, 
which Hitmphreys, J., granted, k the writ 
was served in Melbourne. W. k M. applied 
to Chabx^es, J., to discharge the order, on the 
grounds that they had a place of business in 
this coimt^, &, further, that the right 
allowed by R. S. 0., Ord. 48a, r. 1, of suing two 
or more partners in the firm’s name, did not 
apply to cases of service of a wifit outside the 
junsmction under R. S. 0*, Ord. 11. 
Ohables, J., made the order as prayed ; — 
Held : there being an inter-relation between 
the various Orders of the Supreme Ot., k 
so between R. S. 0., Ord. 11 k Ord. 48a, 
the right conferred by the former Order 
was not inapplicable to the case of a pltf. 
availing himself of the latter one. The order 
made by Humphreys, J., was therefore right, 
k the service effected under it was good ser- 
vice. — Hobbs v. Australian Press Assocn., 
[1938] 1 K. B. 1 ; 101 L. J. K. B. 713 ; 147 
L. T. 226 ; 48 T. L. R. 686 ; 76 Sol. Jo. 
494, C. A. 

L AM. Annotations : — Reid. Cumberland v. 
Lanarkshire Tram. Co. (1927), 20 B. W. O. O. 
780 ; Jenkins v. Jenkins, [1928] 2 E. B. 501. 

. AM. Annotation : — Reid. Pirie v. Richardson, 
[1927] 1 K. B. 448. 


Part V. — Relations 

926. AM. Annotation : — Gonsd. Hole v. Gamsey, 
[1980] A. C. 472. 

945a. 01 interest In partnership effects k 

profits.] — ^Wartnaby v. Shuttlbworth k 
Taylor (1837), 1 Jur. 469, L. 0. 

952a. .] — ^A deed of partnership provided 

that each original partner could, by will or 
codicil, nominate a qualified person as a 
new general partner ; that the admission to 
the partnership was to be subject to the con- 
sent, not to be unreasonably withheld, of 
the general partners ; k that a general 
partner or the qualified nominee, if of opinion 
that the consent to admission had been 
unreasonably withheld, could require the 
matter to be referred to arbn. An original 
partner nominated by will F., a qualified 
person, as a new general partner. After the 


of Partners inter se. 

death of the nominator the general partners 
refused to admit F. into the partnership. 
F. made an application under Arbn. Act, 
1889 (c. 49), 8. 6, asking that some fit k proper 
person might be appointed to act as 
arbitrator : — Held : only a party to the 
submission could make an application under 
sect. 6, k F. was not such a party . — Re 
Franklin k Swathling’s Arbitration, 
[1929] 1 Ch. 238 ; 98 L. J. Oh. 101 ; 140 
L. T. 403. 

956. AM. Annotation : — Distd. Be Franklin k 
Swathling’s Arbitration, [1929] 1 Ch. 288. 

997. After this case add : — 

Application ot Law ol Property Act, 1925 
(c. 20), Sohed. I., Part IV.] — See Be Fuller’s 
Contract, Settlements, No. 3143f. 


ledge before the Institution of the suit 
hy reason of the death of a partner, 
the suit as so framed does not include 
the legal represontatires of the deceased 
partner. Sc it is necessary to add them 
as parties in order to obtain judgment 
against the private estate of the 
deceased partner, as opposed to mere 
judgment against the partnership 
assets. — Mathubpas CaNji Matani 
V. Ebhrahim Fazalbhoy (1927). 
I. L. R. 51 Bom. 986.~~IND. 

PART V. SECT. 2, SUB-SECT. 2.— A. 

r i. - 5 — .) — Com V. Resd (19H), 
29 W. L. li. 786.— CAN. 

r ii. Assiffntnent of 

A partner Is under obligation to 
account to his oo-partners. This 
obligation cannot be assigned. — Om- 
SHtTLAL Sc GANBSHTX.AL V. GaHBKIB- 
Mal Pandta <1934), I. L. B. 62 Oalc. 
510. — IND. 


r iii. Construction of aarecmtnt. 1 

— Davis v, Lowry (1912), 20 W, L. li. 
839 ; 3 D. L. B. 157.— CAN. 

Ii i, Partner confidential ajgent 

of other partners .] — Gbosch v. Lover- 
TDOB, SMTTH V. LOVEBIDOE, [1930] 1 
D. L. R. 309 ; 64 O. L, R. 465 ; affd.. 
ri931] S. O. R. 142 ; 2 D. L. R. 602.— 
CAN. 


PART V. SECT, 2, SUB-SECT. 8 . 

917 ii. .T — Where a partner 

duihig the partnership, which was 
about to expire, tooelved an offer for 
himself to negotiate for the renewal 
of a lease enjoyed by the partnership : 
— HsM!,* he was under no obligation 
to aooopt the offer for the benefit of 
the partnership* — W eigel v. Kain 
(1926L.27 S, jL N. S. W. 140 j 44 
N. S. W, W; N. 


PART V. SECT. 7. SUB-SECT. 1. 

0 1 . Dots not bdong to individuai 

paretiers. ]—Sawyer*Mabsey v, Schley 
(1914), 29 W. L. R. 454.— CAN. 

0 j, Delivery to Pool — One 

partner only member of Pool.] — Pltf. 
Sc one B. were equaJ partners in a fishmg 
business. B. was a member of the 
* Fish Pool," under Manitoba Co- 
operative Associations Act, 192^ & 
had entered Into the " Uniform Pool 
Contract " with It, Pltf. delivered 
fish to the Pool, Sc a receipt therefor 
was Issued to him k : — aeld : the 
fish in question was partnership Pjo- 
perty, which was delivered to the 
pool as such, i.e. as the property pi 
pltf. Sc B.j Sc its delivery must be held 
to have been governed by the Pool 
rules as stated in said pool oontr^t. 
—Krest-J ANSON V. Manitoba^ Co- 
operative Fisheries, Ltd., [1931] 3 
W. W. R. 743.— CAN. 
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1127. Add^ J^nnoMion :--^Coiisd. Naval OolUory 
Oo- V. I. R. Oomps. (1928), 188 L. T. 693. 

1169. Add, Annotation : — Refd. Ee Lynch-White, 
Smith V. Lynch-Wliite, [1937] 3 All B. li. 
661. 

1160. Add. Annotation : — ^Refd. lie Lynch-White, 
Smith V. Lynch-White, [1937] 3 All E. R. 661. 

1162a. Profits from underwriting syndicate — - 

Clause negativing apportionment.] — ^By his 

will a testator declared that “ all income 
arising from any part of my estate shall at 
all times be used So applied as income So no 
part thereof shall be added to capital So in 
particular all income received immediately 
subsequent to my death shall be treated 
wholly as income & shall not be apportioned.** 
Testator was a member of three Lloyd’s 
underwriting syndicates, li was not possible 
to ascertain what profits were made or what 
loss was sufTered by a syndicate in any 
particular year until two further years had 
passed. A question arose as to how 
test^ator’s interests in the syndicates were to 
be treated as between capital & income, 
testator having given the income of his 
residuary estate to liis widow during her 
widowhood: — Held: (1) the profits from 
the syndicates were “ income arising from 
any jiart of my estate ” within the meaning 
of the wiU ; (2) the profits of the syndicates 
accrued at the end of each year, although they 
could not be ascertained until after two 
further yt'ars had passed. Tlio profits so 
accruing up to the death of testator were to 
be treated as capital, & the profits so accruing 
subsequent to the death of testator were to 
be treated as inc(unc . — lie Lynch- White, 


Smith v. Lynch-White, [1937] 3 All E. li. 
661 ; 81 Sol. Jo. 628. 

1189. Add. Annotation : — Consd. Naamloo 74 e Ven- 
nootschap Handels-en-Transport Maats- 
chappij Viilcaan v. Ludwig Mowinckcls 
Itodcri A/S (1987). 42 Com. Oas. 200. 

1192a. Interest on overdrawings.] — Suleman v . 
Abdul Laup, No. 1199a, poet. 

1199a. From date of final decree.] — The decree in 
a suit for dissolution of partnership So 
accounts should provide for payment of 
interest upon the amount due only from the 
date of the final decree by which the amount 
(if any) is found due, not from the date of the 
plaint. 

A partner is not charged with interest in 
respect of overdrawings in the absence of 
special circumstances. — Suleman v. Abdul 
Latip (1930), 67 L. K. Ind. App. 246, P. 0. 

1201. Add. Annotation : — Refd. Re J^ynch- White, 
Smith V. Lynch-White, [1937] 8 All E. K* 
651. 

1211. Add. Annotation : — Refd. OiMord Motor Co, 
V. Horne, [1933] Ch. 935. 

1219. Add. Annotation : — Refd. Robinson v. South 
AustraUa State (No. 2), [1931] A. C. 704. 

1242. Add. Annotation : — Consd. Manley v. Sar- 
tori, [1927] 1 Ch. 157. 

1870. Add. Annotation : — Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll (1028), 
98L. J. K. B. 282. 

1397. Add. Annotation : — As to (1) Refd. Green v. 
Weatherill, [19291 2 Ch. 213. 

1407a. Balance found to be due.] — Dunn v. Camp- 
bell (1879), 27 Ch. D. 264 n. 

Annotations: — Apld. Hampden v. W^allis (1884), 27 Ch. D. 

251 ; Wanklyn v. WUsou (1887), 35 Ch. D. 180. 


PART V. SECT. 7, SUB-SECT. 2.— A. 

•b. Mernberahip in livestock exchange.) 
— Re Henderson & Rudd Estate, 
(19311 3 W. W. R. 142.— CAN. 

PART V. SECT. 8, SUB-SECT. 3. 

— C. (a). 

BO. Consent of other partners — Effect 
of assignment untfurut consent.] — Where 
a partnership a«eement provides for 
the consent of the other partners to a 
transfer of his share by one partner, 
the trwisfer without such consent is a 
nullity. — Harnam Sinoh v. Kapoor 
Singh (1932), 46 B. 0. R. 105.— CAN. 

PART V. SECT. 8, SUB-SECT. 3,— 
C. (0). 

sd. Whether boand by settlement of 
qscoutUs — A fter date of assiqrimmtA — 
The assignee of the interest of a partner 
is not bound by a settlement of accounts 
of the partnership, made behind his 
back after the date of the asslgnmont. 
— Vebrappa Chettt V. MunnAH 
OhetTY (1929), I. L. R. 52 Mad. 609,— 
IND. 

PART V. SECT. 9, SUB-SECT. 1. 

1091 i. RigM of contribution.] — 
Walker v. Cornell, Cass. Dig. 
(2ad^n.) 695.— CAN. 

so. Advances due to defendant 
mrtner*s default in cmtriMlng cap^.] 
—A. agreod with B. & 0. to Join them 
in contributing in equal shares the 
money required for a venture which 
B. fit 6, had agreed vvlth p. to oairy on 
& IH which B. was to got one-third of 
the profits & stand 
losses. In entering Into the flmt- 
mentionod agreement neither the 
p^bfUty of losses nor the amount of 
SS^l squired discussed. As 

m^ey was required from time to time 


to carry on the business, A. failed to 
pay his share & B. advanced amounts 
in excess of B.’s one-third share. The 
venture resulted in a loss. D., on the 
termination of the business, did not, 
&; admittedly was imable to, pay any 
port of the loss. A.*b exors, sued B. 
with respect to another claim, &: B. 
counterclaimed for payment or a sot- 
ofl of said excess amounts expended by 
him : — Held : A.’s liability to B. arose 
from time to time as B. mado the 
advances Be was not dependent either 
on the lUtimate condition of the 
business or on D,*s fulfilling or failing 
to fulfil his agreement to pay part of 
the loss. — ^MoGougan v. MacDonald 
& Macaw (Man.). [19293 3 W. W. R. 
337,— CAN. 

BX. Effect of obtaining declaration of 
indemnity.] — Lukis. Stewart & Co. 
V, Humphrey, [19301 4 D. L. R. S30. — 

CAN. 


PART V. SECT. 10, SUB-SECT. 1. 

sz. Division of assefs.1- On the dis- 
solution of a firm of three membors 
carrying on a hotel & restaurant busi- 
ness they executed a quit claim doed 
imder which two of them transferred 
to the third J. D. all their interest in 
the goods & chattels pertaining to, the 
restaurant business, subioot to the 
payment by him of the outstanding 
liaDiUtieB incurred with respoct to said 
part of the partnership business, & 
he covenanted to assume & pay said 
liabilities HTeW .* a proper oonstnio- 
tion of the deed did not show that it 
was Intended that the two transferring 
partners should have a lien on the 
chattels as security for the payment 
by J. D. of the out^ndl^Uablllties.— 
Re DiMOR, [10321 1 W. W. R. 53 ; 45 
B. O. E. 92.— UM. 
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PART V. SECT. 11. SUB-SECT. 1.— 
B. (a). 

Bf. Profits on sate of portion of 
individual s/mre.) — M itoifell v, Qorm- 
LEY (1885). 9 O. R. 139 ; affd. (1886), 
14 A. R. 55,— CAN. 

PART V. SECT. 12. SUB-SECT. 3.— C. 

1213 i. Production of partnership 
documents — Cirent tuis for refu sal — Denial 
of partnership .] — Uarnam Singh i». 
KAi>oott Singh ( 1927 ), 39 B. O. K. 
485.— CAN. 


PART V. SECT, 13. SUB-SECT. 6.— B. 

1296 i, Whetficr necessary.] — An 
action for accoimts cannot be brought 
In the firm name. Whether any 
account is taken during the subsistence 
of the i)artnor8hip Is a matter for the 
discretion of the ct. — Sandiiam v. 
Sandiiam Bros., fl93.3] 3 D. L. R. 
292 ; O. R. 590.— CAN. 


PART V. SECT. 13. SUB-SECT. 6.— 
C. (b). 

e i. .] — The rule of P:ugIiNh law 

that a mtgee. or an assignee of a 
partner cannot sue the other partners 
for accounts represents the law in India 
where there is no statutory provision 
to that effect. — Mistuy Goa Petha v. 
N. H. Moos (1931), I. L. R. 10 l»at. 
792.— IND. 


PART V. SECT. 13. SUB-SECT. 6.— 
H. (b), 

1866 il. .) — ^Momplk V. Momple 

(1927). 48 N, L. R. 374.— S. AF. 

PART V. SECT. IS, SUB-SECT. 5.— 
H. (d). 

1378 1. Denial of partnership — Onn$ 
of proof.] — Wong v. Hou, “ 

W. W. R. 480 ; 39 B. 0 .R. 425 


^{19281 X 
25. — GAN. 
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1436, Add, Annotation -Consd. Naamlooze Ven- 
nootscbap Bandels-en-Transport Maats- 
cliappi] Vuloaan v, Ludwig Mowinckela 
BoAlevi A/H (1937), 42 Com. Oas. 200. 

1459a. Fareign firm — Branch office In England.! — 
Partnership Act, 1890 (c. 39), s. 23, applies 
to a foreign tirm having a branch house of 
business in England. — Bbqwn, Janson & Co. 
v. Hutchinson Co., [1895] I Q. B. 737 ; 04 
L. J. Q. B. 369 ; 73 L. T. 437 ; 43 W. B. 633 ; 
11 T. L. B. 291 ; 14 B. 364, C. A. ; mhse- 
queni proceedings, [1895] 2 Q. B. 126. 

14S0a. .] — (1) Where it is not the object of 

a suit to obtain the dissolution of a partner- 
ship, but, on the contrary, to continue the 
paHnership, it is not according to the practice 
of the ct. in the course of that suit to grant 
a receiver manager. (2) Cases, however, 
may aiise in which the conduct of deft, being 
such as to endanger the existence of the 
partnership concern, the ct. will appoint an 
interim receiver Sa manager. — Haix r. Hall 
(1850), 3 Mac. & G. 79; 20 L. J. Ch. 686; 
17 L. T, O. S. 11 ; 16 Jur. 363 ; 42 B. B. 191, 
L. C. 

Annotation :—As to (1) Beld, Medwin v, Dltohaxn (1882), 47 
L, T. 250. 

1496a. .] — ^Hall v. Hall, No, 1480a, 

ante, 

1540. Add. A nrtf station : — Consd. Newport v, 

rougher, [1937J Ch. 214. 

1544a. .] — In an action for dissolution 

of partnership a receiver was appointed, who 
coliedcd the assets ^ paid them intx> ct. 
In the course of the action deft, partner was 
adjudicated bkpt. & his trustee in bkpcy. 
added as a deft. The assets proved in- 
sufficient to pay the creditors in full. Judg- 
ment creditors then obtained a charging 
t)rder on the fund in ct. & any moneys in the 
liands of the receiver in the form made in 


V. Amil (1886), 34 Ch. B. 346. 
This order ended with the statement : The 
intention of this ct. being to preserve to 
appcts. such legal rights as they would have 
had if the sheriff had seized under the execu- 
tion & sold on this day.” At a subsequent 
date both pltf.'s solr. & the solrs. of deft.’s 
trustee in bkpcy, obtained charging orders 
for their bills of costs under Solrs. Act, 1932 
(c. 37), s. 69, on the fund in ct. — Held : by 
JIUtj, j., (1) the solrs.^ charging orders were 
properly made, as the assets had been re- 
covered or preserved through their exertions, 
&> tliese orders ranked before all other claims 
on the fund in ct. ; by the Ct. of Appeal, 

(2) the cliarging order in the form made in 
Kewnep v. Attrul gave the judgment creditors 
priority over the general body of creditors ; 

(3) the passage declaring the intention of the 
order should be omitted from the form of 
order. — Newport v. Pougiier, [1937] Ch. 
214 ; [1937] 1 All E. B. 276 ; 106 L. J. Ch. 
166 ; 166 L. T. 181 ; 63 T. L. B. 291 ; 81 
Sol. Jo. 78, C. A. 

1644h. Whether giving priority over general 

creditors.] — ^Newport v. Poughkr, No. 1544a, 
ante. 

1545* Add. Annotation : — Refd. Newport u* 

Pougher, [1937] Ch. 214. 

1580. Add. Annotations : — Generally, RcM. Beid <fc 
Sigrist, Ltd. v. Moss & Mechanism, Ltd. 
(1932), 49 B. P. C. 461 ; Mitchell v. Alexander 
(1935), 79 Sol. Jo. 381. 

1604. Add, Annotation : — Consd. Parey v. Cooper, 
[1927] 2 K, B. 384. 

1610. Add, Oitaticm : — »7u6 nom, Carl Bros., Ltd. 

V. WEBSTEsa, 62 W. B. 413. 

1614. Add, Citations -96 L. J. Oh. 361 ; 137 
L, T. 409. 

Add, Annotation Ee Thomson, 

Thomson v. Allen, [1930] 13 Ch. 20. 


Part VI. — Dissolution. 


1645a. — Notice by one partner — Effect of.] — 

By a deed of partnership between a father & 
Ms five sons it was pi‘ovided, inter aim : 
“2. The partnership shall commence as 
from Oct. 11, 1923. The death or retirement 
of any partner shall not terminate the 


partnership. ... 10. If any partner shall 
. . . do or suffer any act which would be a 
ground for the dissolution of the partnership 
by the ct. then he shall be considered as 
having retired.” One of the sons, claiming 
that as no term had been fixed for the dura- 


PART V. SECT. 18, SUB-SECT. 8.- 
0. (a). 

sg. Where aHstence of partnership 
— There Is no role of practice 
that, where In a suit for dissolution of 
a partoieTBhip the existence of the 
allefired partnership is denied, the ot. 
wlU not appoint an Interim receiver 
unless the hi 

Tatb t>. Babrv (1928), 28 S. It N. S. W, 
380; 45N,S.W, W.N. 83.— r 


PART V. SECT. 18, SUB-SEOt. 9.— 
B. (s) !i. 

r i. .l—A dispute having arisen 

between pltf. & deft, as to whether a 
partnenship existed between them, 
pltf, brought an action to have the 
matter determined. Subsequently the 


parties agreed to refer the matter to 
arbn., & the arbitrator found that a 
partnership had existed between them, 
but that it had been dissolved. By his 
award the arbitrator directed that the 
goodwill, st^k In trade. Sc. aU other 
assets of the business should belong to 
the pltf. absolutely, & that deft, was 
entitled to a certain sum of money for 
his share of the goodwill, stock in 
trade. Sc other assets of the business. 
The trade that had boon carried on 
during the partnership was that of 
wholesale dealers supplying the retail 
trade with sweets, oonfeottonery, etc. 
Deft, used to travel through the 
country soliciting orders from retail 
dealers for these goods. After ^ the 
arbitrator had made his award deft. 
Oonthiuod tb tevel through the 
country soliciting orders from r^flors 
who had been customers of the firm 
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before it was dissolved. Pltf. applied 
for an interlocutory Injunction to 
restrain deft, from so doing : — H«o : 
pltf. %va8 entitled to an interlocutory 
injunction to restrain deft, from apply- 
ing personally or by a traveller to any 
person who was at the date of the 
dissolution of the partnership a 
customer of the firm asWRg, 
customer to continue after the dlaaolu- 
tlon to deal with him, deft., or not to 
deal with pltf. ; but the restmlnt on 
doft. from applying as aforesaid by «• 
traveller was to be In force only so long 
as deft, should carry on the business, 
cither under his own. name or any name 
introducing It, of a wholesale dealer m 
goods of the general class of those for 
which pltf. was at date pf i^h® 
dlssolufiqn of the^satep 

1738.162;— nr *■ 



7oL JULivL—PorfaMHihip. Cases 1645a— 1890a. 


nt pa-rtnership it was a partnership 
at wul, gav0 notice of diesolution &> brought 
an action for a declaration that the partner- 
ship had been dissplved, for an account & for 
order that the partnership be wound up 
by the ct. l^Seld : (1) upon a proper con- 
struction of the deed, the partnership could 
. determined by a single partner, 
although he could determine the partnership 
as between himself & the other partners ; (2) 
the partnership was not a partnership at will, 
but one to continue, unless dissolved by the 
ct* or some other event, so long as two of 
the partners were still living & had not 
retired.— Abbott v. Abbott, [1936] 3 All 
E. E. 823 ; 81 Sol. Jo. 58. 


1648, Add, AnnoUdion Refd. Abbott y. Abbott, 
[J 936] 3 All E. E. 823. 

1654fa. Death of partner sending notice before 
notice received — Date of dissolution of partner** 
ship,] — ^Where a partner sends by post a 
notice to the other partner to determme the 
partnership as from the date of the notice, & 
dies before the other partner receives the 
notice, the partnership is dissolved, not by 
the notice, but by the death of the partner 
sending it, inasmuch as the statutory dis- 
solution by notice is not brought about until 
receipt of the notice. In such a case the 
surviving partner has the rights which by the 
terms of the partnersliip he is to have on the 
death of a partner during the partnership. — 
McLeod v. Dowling (1927), 43 T. L. E. 655. 

1670a. Partner sending notice of intention to dis- 
solve partnership — Death before notice re- 
ceived by other partner.] — -McLbod v. Dowl- 
ing, No. 1654a, ante. 


Sub-sect* 1. — Courts having Jurisdiction. 
(Vol. XXXVI., p. 503.) 

County court—Actlon for declaration & 
account— Denial of partnership.]— See County 
Courts, No. 244a. 

1744. Add. Annotation : — Refd.i^c Davis & Collett, 
Ltd., [1935] Ch. 693. 


1835. Add. Citations 96 L. J. Ch. 05 ; 136 
L. T. 238. 

lS4la. For share of net profits ** — Dlssolu* 

tion by death.] — Applt. & H. entered into 
partnerahip, the arts, providing that each 
partner was entitled to a salary & half the 
“ net profits duiing the term of the partner- 
ship, & that if either partner died the sur- 
viving partner was for five years to pay to 
the exors. a third of the net annual profits.’* 
H» died, k the partnership was thereby dis- 
solved \-—Eeld : the expression*^ not profits.** 
was not necessarily to be interpreted as having 
the same meaning in every part of the arts*, 
& applt., in calculating the share of the net 
profits payable to the exors., was not entitled 
to deduct any salary for himself. — Watson 
t?. HAGGrrr, [1928] A. C. 127 ; 97 L. J. P. C. 
33; 138 L. T. 306; 44 T. L. E* 90 ; 71 Sol. 
Jo. 963, P. 0. 

1845. Add. Annotation : — Consd. Manley v. Sai*tori, 
[1927] 1 Ch. 157. 

1899a. .]— The rule that in the 

bkpcy. of a firm the exors. of a deceased 
partner may not prove in competition with 
the creditors of ms surviving partners may 
be inapplicable when the share of the 
deceased partner has been ascertained before 
the adjudication in bkpcy., & no joint 
liability can be shown to exist. On the 
death of a partner in a London firm a sum 
was found due to his estate from the sur- 
viving partners in respect of his share in the 
business, k certain claims k accounts 
between the deceased partner &; another 
firm in Dundee, of which during his life he 
was also a partner, & which firm was after 
the death of the deceased partner a creditor 
of the London firm, were also compromised 
k settled by his exors. before the bkpcy. of 
the London llrm : — Eeld : the proof of a 
debt put in by the deceased partner’s exors. 
in the bkpcy. of the London 6rm ought to be 
admitted*— Ee Douglas, Ex p. Douglas* 
(Jambs) Executors, [1930] 1 Ch. 342 ; 142 
L. T. 379 ; [1929] B. k 0. R. 76 ; suh nom. 

Douglas, Douglas k Hill v. Myers 
(J. E.), 99 L. J. Ch. 97. 


PART VI. SECT. 1, SUB-SECT. 8. 

si. Death of partner intedate — DU- 
poml of interem in partnership assets ,] — 
Ex p. Sessions (18G9), 3 OA. Ch. 360.— 

CAN. 


PART VI, SECT. 1, SUB-SECT. 8. 

m 1. Cmstructim of offreemeM.] 

— Armstronq V. WimriEN, [19321 1 
W. W. R. 818 ; 40 Man, L. E. 284 ; 
3 D. L. E. 38.— CAN. 


sm* Transfer of partnership assets—- 
HvMejol to pamerU of existmo UahilUies,] 
— Kkub V, BBAPFOitD (1876), 26 C. P. 
318.~CAN. 


PART VI. SECT. 2, SUB-SECT. 2,— A. 

sg. Proceedinos in coujUy conrt — 
Practice.] — Proceedings for the dls- 
solution of a partnership within the 
competence of the county ot. by 
virtue of Partnei'ship Act, H. S. 0., 


1927, SB. 1, 35, cannot be initiated in 
that ct. by an originating notice of 
motlon.—BKNDJY v. Munton, 11932] 
1 D. L. R, 634 ; 0. E. 123.— CAN. 

PART VI. SECT. 2,* SUB-SECT. 8.— 
C. (b) ij, 

1731 I. Violation of articles— Fro- 
vwtion of companies try clmtered 
occounton^.J — The financing & pro* 
motion of COB, does not fall within the 
scope of a chartered accountant's 
bumoss as such, 8c the doing of such 
work by one partner does not con- 
stitute, by Itwlf, a breach of the 
paitnershlp agreement entitling the 
other partner to a dissolution of the 
.—Pettit v. Cox (1928), 
246.— CAN. 

«n. Refusal to accept business — 
Reasonable r^/wsal.I — Where on 
partner is in charge of a business, his 



refusal to accept certain business on 
the ground that it would not be profit- 
able, will not aiford a ground upon 
which dissolution should be granted, 
if he has honestly exorcised his best 
judgment, even if ho were wrong in 
the ooncUision he arrived at.”~PB'n’iT 
V. Cox (1928), 54 N. B. E. 246,— CAN, 


PART VI. SECT. 4. 

sp. Reyisiration of memorandum of 
iUsohiiion — Under Partfhcrship Ikyis- 
fationAct,n.S.O,.VDAic. 139)— Wed 
>/.}— Dominion Sugar Co. v. war- 
miL, [1927] 2 D. L, R. 198; 60 

'I T. T? 1«ft — CAN. 


PART VI. SECT* 6, SUB-SECT. 6. 

J, j liiffhh in respect of asset 

received after dissolution.]— Riovx v. 
OOTK (1933), 6 M. P. E. 421.— CAN. 



Case 1909a. 


English and Empibe Digest Supplement. 


Part VII. — Limited Partnership 


1909a* Bankruptcy ol sole general partner — What 
debts provable.] — ^Where an individual who 
is the sole general partner in one or more 
limited partnerships is adjudged bkpt.» all 
the debts & liabilities owing by such limited 
partnerships at the date of the receiving order 
are provable in bkpcy., whether the firms ai‘e 
mentioned in the proceedings or not. 
Accordingly, if the bkpt. be the sole general 
partner in two limited partnerships, namely, 
the “ A firm & the B ** firm, it makes 
no difference if there are successive bkpcios., 


in one of which only the A firm &; in the other 
of which only the B. firm are mentioned in 
the proceedings. Creditors will be entitled 
to prove in the same way as they are entitled 
to prove against an individual in successive 
bkpcies. Qu. : whether, for pui^oses of 
administration, the trustee ought not to 
distinguish between the assets of the respec- 
tive fiSms & the hkpt.’s own separate estate. — 
Be Barnard, Martin's Bank, Ltd. v. 
Truster, [1932] 1 Oh. 209 ; 101 L. J. Ch. 
43 ; 146 L. T. 191 ; [1031] B. & C. 11. 73. 
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ToL XXXVL Cases l-48b. 


PATENTS AND INVENTIONS. 

Part I. — Definitions. 

1, Before this case add : — 

Statutory definition — Includes patents of ad- Add, Annotation: — As to (2) Distd* Walsh v, 

ditlon*] — See Re Maschinenfabrik Augsburg- Albert Baker & Oo. (1898), Ltd. (1930), 47 

Nurnberg A C. Patents (1929), 47 R, P. C. R. P. 0. 283. 

193. 


Part III. — “True and First Inventor.’ 


XTT* xxihtWMXviAJH w U'i’ uuxt:?, 

Ltd. v. Frank Pitchford & Co. (1935), 62 
R. P. C. 231. 

25. Add, Annotation : — As to .(\) Gonsd. Mullard 
Radio Valve Co, v, Philco Radio & Television 
Corpn. of Great Britain, Ltd. (1935), 52 
11, P. C. 261. 


39. Add. Citations :~il T. L. R. 545 j affd. (1927), 
96 L, J. Oh. 470 ; 187 L. T. 794 ; 43 T. L. R. 
717; 44 R. P.0.453, 0. A. 

Add. Annotation : — Refd. Mackenzie-Kennedy 
V. Air Council 1927), 138 L. T, 8. 

45. Add. Annotation : — Gonsd. Reid dc Sigrist, 
Ltd. V. Moss &, Mechanism, Ltd. (1932), 49 
R. P. C. 461. 


48. For “ 86 L. J. Ch. 468 read 86 L. J. Ch. 
486.** 

Add. Annotation : — ^Refd. Adamson v. Ken- 
worthy (1931), 49 R. P. 0. 57. 

49a. ,] — Deft, was a leading draughts- 

man in the employ of pltfs. In 1024 deft, 
was instructed by pitta, to design an un- 
lubricated crane brake, a branch of work 
upon which deft, liad not been directly 
engaged. The design he produced was 
tested but was unsatisfactory. In 1926 deft, 
was again instructed to design such a brake, 
did in fact design a brake incorporating 
a resilient disc which proved to be satis- 
factory. This design was iiatented in deft.’s 
name. Pltfs. claimed that deft, was a trustee 
for them of his interest in the patent & 
claimed a declaration to this effect. Deft, 
alleged that the successful feature of the 
resilient disc had been evolved solely by 
him in 1918 outside the scope of his duties, 
Sl claimed to be entitled to the beneficial 
interest in the patent ; — Held : it is the duty 
of a draughtsman when instructed by his 
employer to prepare a design to use such skill 
&; inventive faculty as he may possess in 
order to produce the best possible design 
within his ability, & in this case deft, evolved 
the invention which was the subject of the 
patent as a restdt of instructions given to him 
by pltfs. & in the discharge of his duty. 
The declarations & injunction asked for were 
granted, & an order upon deft, to assign 
the patent to pltfs. was made with costs. — 
Adamson v, Kbnworthy (1931), 49 R, P. 0* 
67. 


Annoiatim : — Oonsd. Held & Sigrist, Ltd. v. Moaa St 
tooKtem. iSd. (1932), 49 B. P. 0. 461. 


•verw. .J — JL./UJLU., iTx,, wtfcs tJLupiuy tJU uy piui. 

CO. as chief draughtsman for the purpose 
{inter alia) of developing a gyroscopic turn 
indicator for use on aeroplanes. The terms 
of his employment contained a specific 
covenant, namely, “ that all work done whilst 
in the service of said co. was to be secret & 
confidential & the property of said co.** In 
the course of developing the instrument 
certain problems arose & discussions took 
place as to proposed solutions of them, in 
which deft., M., took part. Before an instru- 
ment embodying features of design & con- 
struction, made possible as a result of the 
solution of the various problems, was put 
into production by pltf. co. deft., M., left the 
service of said co. Deft., M., together with 
one Pierce, an ex-employee of pltf. co., pro- 
moted deft, co., which began to incorporate 
the said features of design dc construction in 
a gyroscopic turn indicator which was 
offered for sale & sold in competition with the 
instruments made & sold by pltf. co. Deft., 
M , also applied for letters patent, & he filed 
provisional specifications describing said 
features of design & construction. Deft., 
M., alleged that the features of design were 
not novel, that they had not been evolved by 
pltf. CO., & that knowledge of them had not 
been acquired by him in the course of his 
employment by pltf. co. Deft., M., also 
stated that he had not disclosed or made 
any wrongful use of any confidential informa- 
tion acquired by him in the course of his 
employment by pltf. co. : — Held : letters 
patent granted in accordance with the first 
provisional s]pecjfication filed by deft., M., 
would, if valid, enable M. to prevent pltf. 
oo. from making gyroscopic turn indicators 
in accordance with their present design ; 
the second provisional specification filed 
by deft., M., included matters discussed with 
him while he was in pltf. co.*s employ, & 
letters patent granted in accordance with this 
provisional specification would, if valid, 
enable M. to prevent pltf. co. from making use 
of one at least of the matters discussed with 
him while he was in their employ ; deft., M., 
must be assumed to know what he was claim- 
ing as his invention, & that he could only 
claim what he sought to protect on the 
ground that it was secret & confidential ; 
it was not unfair to treat deft. M.*s provisional 
specifications as an admission by him of such 


PART III. SECT. 1. 

13 ill. B* P> Davis Log & Baft Patbnts Oo. v. Gatbsls (B. O.), C1927 J 4 D. L. B. 95 ; [19271 2 W. W. B. 763. — CAN. 
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Cases 48h--128a. English and Empikb 

fact ; further, the gyroscopic tpm indicators 
made by deft. co. were made substantially 
in accordance with information ^ knowledge 
acouired by deft., M., while he was in pltf. 
co.^s employ ; the designing of a gyroscopic 
turn indicator by deft,, M., with assistance, 
suggestions, & advice from pltf. co., was, from 
"the start of M.’s employment by pltf. co., a 
confidential matter ; deft., M. was not at 
liberty, while he remained in the ernplov of 
pltf. co., to disclose to any one difnculties 
which had arisen in the manufacture of 
gyroscopic turn indicators nor the methods 
discussed, used, or proposed to be used for «« 
overcoming such difficulties ; deft., M., was 
not at liberty to make drawing embracing 
matters discussed with him while he was in 
pltf. co.’s employ. Sc while still in their employ 
to disclose such drawings to any third party ; 67. 
& deft., M., could not better his position by 


Digbst Stjfplbmbnt, 

terminatli]^ his 'employment with pltf. co. 
An injunction was granted ; Sc delivery up 
of all turn indicators which would constitute 
a breach of the injunction was ordered. A 
declaration was made that pltfs. were entitled 
to the benefit of the applications for ^ant 
of letters patent covered by the provisional 
specifications filed by deft., M., subject to 
certain limitations, together with costs. — 
Ksin Sc SiQRiST, Ltd. v. Mobs & MBcnamsM;, 
Ltd, (1932), 49 B, P. C. 431. 

Add, ArmotcUion: — ^Refd. Be Von Krogh’s 
Patent (1929), 49 B. P. 0. 417. 

Add, Annotation: — Refd. Boyce v, Morris 
Motors (1927), 44 B. P. 0. 106. 

Add, Annotation : — Held. Re Von Krogh's 
Patent (1929), 49 B. P. 0. 417. 

Add, Annotation: — As to (1) Refd. Be Von 
Krogh’s Patent (1929), 49 E. P. C. 417. 


Part IV. — Subject 

97. Add. Annotation: — As to (1) Refd. Be 
Parbenindustrie (I. G.) A. G.’s Patents 
(1930), 47 B. P. C. 289. 

109. Add Annotations: — Refd. Be Simon-Oarves 
& Bobinson’s Patent (1928), 46 R. P. 0.407 ; 
Be Parbenindustrie Akt.’s Application (1928), 
46 B. P. 0. 271. 

115. Add, Annotation : — Refd. Re Battig’s Patent 
(1929), 49 R. P. 0. 415. 

116. Add, Annoiaiimi : — Refd. Re Parbenindustrie 
Akt.’s Application (1928), 46 R. P. C. 271. 

116a. Selective cultivation of oU*"Seed.] — 

Me Bau G.m.b.H. Patent (1935), 52 
B. P, 0, 302. 

lieb. — — Stabilising electric arc.]— HeWt ; 

there was no evidence to support a finding 
that the stabilisation of the arc wljdch resulted 
from the combination must necessarily have 
been foreseen by any person skiUed in the 
art without the necessity for practical 


Matter of Patent. 

experiment & observation.— Johnson’s 
Application fob a Patent (1934), 62 
B. P. 0, 61. 

117. Add, Annotations : — As to (2) Consd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. Q928), 
45 B. P. C. 153; Re Simon-Oarves Sc Kobin- 
son’s Patent (1928), 45 B. P. 0. 707 ; British 
Hartford-Pairmont Syndicate, Ltd. v. Jack- 
son Bros. (Knottingley), Ltd. (1932), 49 
B. P. O. 495. Refd. Boyce v, Morris Motors 
(1927), 44 B. P. 0. 106. 

121. Add, Citation : — on appeal, suh nom, Hen- 

NEBIQUE V, OoWLIN (WlLLlAM) A SONS 

(1909), 26 B. P. 0. 280, H. L. 

128a» Subjection of known material to known 
process.] — Subjection, for the first time, of a 
known material to a known process may 
support an application.— Be I. G. Pabbenin- 
DUSTRIE AeLTIENQESEIJLSOHAFT, APPLICATION 

FOB A Patent (1928), 46 B. P. 0. 271. 


PART 111. SECT. 2, SXJB-SECT. 2. 

t. Varied, [1927] S. C. 597; 44 
B. P. C. 176. 

PART rV. SECT. 1, SUB-SECT. 8.-- 

0 . (•). 

k i. .] — A patented process to be 

valid must denote ingenuity of in- 
vention. It if not enough, in order 
to constitute invention, to disclose 
something which has been but dimly 
seen before. — ExjiOTBOLyTic Zinc Pro- 
OBSB Go. 0 . FiugNOR*S CX>MPLEX OBE 
llEnuoiNo Co. OP Canada, Ltd.. 
Ti927} Exeb. C. B 94; affd,, [1930j 
3.0.11.402; 4 D. L. H. 902?.— CAN. 

m 1. .) — There is no invention 

in a mere adaptation of an idea in a 
well-known manner for a well-known, 
or clear pva^ose without ingenuity* 
though the adaptation may effect an 
Improvement which may supplant an 
article already on the Baark«t.-^VAM 
Hbusen, Pboducts Ino. f. Toqbe 
Bros., bTD„ [1929] C. B. 89.— 

sa. Not mere 7ne<^iemieal shiU.} — 
Iteld : the lantern In questlcm was new 
& useful, the changes made in 
ventilation in the lantern to oontrol the 
quantity & direction of the aiy currents 
was not the resplt of mere tneehamoal 
sldU, but required thought, study 


Sc an inventive mind, & constituted 
invention. — ^A dams 8c Westlake Co. v. 
E. T. Wrioht, Ltd., [19281 Each. 
C. R. 112 ; affd. svJb nom, E. T. wrioht, 
XiTD. V. Adams & Westlake Oo., [J929] 
4 D. L. R. 1061 ; S. C. R. 81.— CAN. 

to. Change of /ona.3— The invention 
claimed is for a radiator for bearing 
purposes. The et. found that, at 
best, II pltf. had added to the prior art 
it was merely the product of that 
mechanical skill which normally results 
from habitual Sc intelligent practice, 
Sc was not Invention : — Held ; it is 
not enough that a thing should be new 
in the sense that in the shape or form 
in which It is produced it shall not have 
been known before, & that it shall be 
useful, but It must, under the Patent 
Act, amount to an invention or dis- 


covery. A change of form within the 
domain of mere construction is hot 
tnventlon.-^MAuroK V. Dominion Chain 
O o., Ltd., [19331 Ex. 0, B. i«0.— CAN, 

•f. Simplicity . ] — Narrowness Sc sim- 
plicity of invention will not invalidate 
a patent.— R. v. Smith Incubator 
Co. Sc Bcokets Inoubator Oo.. 
[19363 Ex. 0. R. 105; reved. [1937] 
8. 0. R. 238.— OAK. 

•h. Oemret emnmSrcUd etdoption .) — 
Evidenos of general commeroial adop** 
tlon of a certain devioe Is not oonoluslve 

60 


of invention. — Canadian OsNEHAii 
Eijsotric Co., Ltd. v. Orobley Radio 
OoEPN., [1935] Ex. C. R. 190 ; [1936] 
1 D, L. R. 508 ; uffd-, (1936] S. O. K. 
551 ; 3 D. L. R. 737 ; 6 F. L, J. (Can.) 
103.— CAN. 

si. Jpplicatkm of principle.] — The 
patents in suit, Infringement of which 
was claimed by pltfs., wore for methods 
of severing package wrappers. The ct.. 
found that thew was no subject- 
matter in the patents Sc dismissed the 
tiotion : — Beld : when a principle le 
not new, a pattmt for a method of 
applylr^ it omy secures to the patentee 
protection in respect of the particular 
method si>6Cided, & the lase of different 
metlkods of carrying the same principle 
into effect cannot be I'estwrined. — 
Imperial Tobacco Oo. op Canada,, 
Ltd. & Wrigley Jr. Oo., Ltd. v. 
Rook City Tobacco Oo., Ltd., 1936] 
Ex. C. R. 929 ; [1937] 2 D. L. A. U 
affd,, [1937] a. 0. R. 899.— CAN- 

sq. Mere adoption of method not 
invention.] — It is not Invention to 
adopt a metbod to accomplish a result 
when that method is slmpjy a ease of 
engineering judgment or sklu.— Porter 
8c MacOlashkn V. Toronto Qorpn,, 
Foundation Go. op Ontario, Ltd. & 
Toronto Iron Works, LiTd., [1936 
Ex. 0, R. 217 ; [1937] 1 D. L. B, 745*— 
CAN. 
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AM* Aiwu>Mion Adelmaim Sn Ham 

BaOer Oorpn, v* Idaurwst Fotmdry Oo. (1928), 
46 B- P. a 413, 

iaa« Add» AnnotfXtions : — ^Refd, Boyce v* Mocna 
Motors (1927), 44 B. P. O, 106; Sharp &; 
Dohme Inc* v. Boots Pure Drug Oo. (1928), 46 
B« P. 0* 163; Re Farbenindustrie (I. G.) 

A, G/s Patents (1980), 47 R. P, C. 289, 

Ida# AM* Annotation .'---Refd. British United Shoe 
Machinery Co. v* Gimson Shoe Machinery Co, 
(1928), 46 B, P. C. 290. 

147. Add. Annotation Refd. Parkes Samuel Sc 
Co., Ltd. V. Cocker Bros. (1929), 46 E. P. 0. 
241* 

148. Add. CUation :~-affd. (1912), 29 R. P. C. 
656, 0. A. 

149. AM* Annotation : — As to (3) Refd, Sharp Sc 
Dohme Inc. v* Boots Pure Drug Co. (1928), 
46B. P.0.163. 

162* AM. Annotations : — As to (8) Gonsd. British 
Thomson-Houston Co. v, MetropolitanVickers 
Electrical Co* (1928), 46 R. P. O. 1. Retd. 
Pope Appliance Oorpn. v. Spanish River 
Pulp Sc Paper MiDs, [1929] A. 0. 269 ; British 
Hartford-Pairmont Syndicate, Ltd. v. Jack- 
son Bros. (Knottingley), Ltd. (1932), 49 
R. P. 0. 495. Generally^ Gonsd. No*Pume, 
Ltd* V. Frank Pitchford Sc Co. (1936), 52 
R. P. O. 231. 

163. Add. Annotation: — Retd. Sharp Sc Dohme 
Inc. V. Boots Pure Drug Co. (1928), 45 

B. P. 0. 163. 

172. Add. Annotatiofi : — As to (2) Retd. No-Pume, 
Ltd. V. Prank Pitchford & Co. (1936), 62 
B. P. C, 231. 

187. Add. Annotation : — As to (2) Refd. Rondo Co., 
Ltd. V. Gramophone Co. (1929), 46 B. P. 0. 
378. 

192* AM. Annotations : — Retd. Sharp & Dohme 
Inc. V. Boots Pure Drug Co. (1928), 46 B. P. 0. 
163 ; Heap Samuel Sc Son v. Bradford Dyers’ 
Assocn. (1029), 46 B. P. C. 254. 

207i Add. Annotations : — As to (2) Retd. Marconi’s 
Wireless Telegraph Co, v. Philips Lamps, Ltd. 
(1933), 60 R. P. 0. 287 ; N. V. “ Splendor ” 
Gloeilampen Pabrieken i;. Omega Lamp- 
works, Ltd. (1933), 60 R, P. 0. 393. 


210a« — Held; the patentee had obtained 
a result superior to any other at the date of 
the patent. Sc there was good subject-matter 
&> the patent was valid. — Rondo Co., Ltd. v* 
Grakomonb Co., Ltd. (1929), 46 R. P. 0. 
878. 

222a. — *.]-*«-The claim was as follows : “ In a 
coin-controlling vending machine of the 
kind set forth, means for arresting the legend 
displaying wheels independently of the auto- 
matic stop mechanism, wherein the usual, 
automatically operated, locking pawl is 
divided intermediately of the length of its 
normally upright end position, the two parts 
being pivoted together about a transverse 
axis, stops being provided on the pawl 
lever so as to limit the pivotal movement of 
the outer portion, Sc wherein said outer 
portion is connected by lever, or link Sc lever* 
mechanism with a key or other handle out- 
side the mechanism so as to be adapted 
when said key is depressed, to engage with the 
teeth of the star wheel.” In an action for 
infringement of the patent it was contended 
on behalf of pltfs. that the patented invention, 
when incorporated in a known type of 
machine, changed a game of chance into a 
game of skill, Sc that defts. had used a 
modified form of pltfs.’ invention : — Held : 
the patentees’ idea was not new, Sc no pro- 
blem had had to be solved in carrying it 
into efCeot, Sc that all that the patentees had 
done was to effect a perfectly natural Sc 
ordinary workshop alteration in a known 
machine, Sc that the patent was bad for want 
of subject-matter — Lennakds Pehpeot Skill 
Control Co., Ltd. v. HoLr.owAy Sc Sampson 
Novelty Co., Ltd. (1929), 46 R. P. 0. 363. 

231. Add* Annotation : — ^Refd. Mellor v* Beard- 
more (1927), 44 R. P. C. 176. 

246. AM. Annotation : — Retd. Parkes Samuel Sc 
Co. V. Cocker Bros. (1929), 46 R. P. C. 241. 

248. AM* Annotation : — Refd. Re De Havilland’s 
Patent (1931), 49 B. P. C. 438. 

24.9a« .] — Letters patent were granted for 

” Improvements in or relating to boot or 
shoo end stiffeners.” Claim 1 of the specifi- 
cation was as follows: ” As an article of 


PART IV. SECT. 1, SUB-SECT. 8.- 
C. <b). 

183 lli. .] — GunriTLicB i?, Cana- 
dian International Paper Oo., [i 9281 
2 D. h. 'R. 301 ;J1928J S. C. R. 438 ; aj^a., 
[192714 D. L. R. 517 ; [1928] Ex. 0. R 

CAN. 


PART IV. SECT, 1. SUB-SECT. A-* A. 

188 1* — VnUtaa coupled with 

dUccmery of mode of puUino prinripte 
into pta6tice.h-A principle cannot be 
the snbleot of a patent* k a claim to 
ovexT mode or means of carrying a 
principle into effect amounts to a 
claim for the principle Itself, A pat^t 
may be granted for a principle conpled 
with a mode of carrying the principle 
Into effect, but snob prmoiple may be 
carried into effect under several 
patents operating in different ways Sc 
by different means.— Gbissinoier e. 
VtOTOtl TaLETNO MACmNK Op. OF 
Oanada, Ltd., ti920J Ex. O. R. 24 ; 
Offd., am] 8. 0. R. 144; [1930] 4 
D* L. k 017.— CAN, 

PART IV. SECT. 1, SUB-SECT. A— 
8. (b). ^ 

170 ... — -PnnKTicB 

Manupaotchino Oo. ^ Kenny* U981) 
2 D. L. E. 465 ; Ex. 0. E. 94.— CAN, 


PART IV. SECT. 1, SUB-SECT. A— 
B, <o)* 

188 ii. .] — ^Mailman v. 

Gillettb SAnsTY Rasor Co. of 
Canada, [19821 8. C. R. 724.— CAN. 
PART rv. SECT. 1, SUB-SECT. 5.— A. 

193 vii. .] — GUBTTLEE V. Can. 

1ntbrnat*l Paper Co., [1097] 4 
O. h. E, 317.— CAN. 

198 vUl. .J — Where a speoifio 

maobine already exists producing cer- 
tain effects. Sc additions have been 
made to such maohlne to produce the 
same effect in a better manner; — 
Semible : a patent cannot be taken for 
the whole machine, but for the improve- 
ment only.— SUBRBROOKB Maokinbry 
do.* LTD. e. Htdrauuo Go., Ltd.* 
[1927] Exoh. a E. 114.— CAN. 

198 ix. ,] — ^Bvery . trifling im- 

provement is not invention. Sc the 
industrial public should not be em- 
barrassed by patents tor every small 
Improvement. A slightly more efficient 
way of doing a thing* small changes in 
Rise, shape* degree* or quality in a manu- 
facture or maobine* even assuming 
novelty, Is not invention. More is 
necessary to justify a monopoly. — 
Liohtninu Fa«tibnb» Co., Ltd, v* 
Colonial Fa8t»nbr Co.* Ltd. Sc 
PmBNTxon (G. E.) Makwaotuxuno Oo. 

61 


(No. 13633), [1932] Ex. C. R. 101.— 

CAN. 

103 X. ,)-~Reld : factory Im- 

provemonte. the little improvoments 
Sc betterments iu technique that skilled 
workmen devise, because they are 
skilled, should not be the subject of 
monopoly Sc do not constitute subject- 
matter for a patent.— Gillisttk Safiity 
Raxok Co. op Canada* Ltd. v. Pal 
Bladk Oorpn., Ltd. Sc MuTROPOLn-AN 
Storks, Ltd.* [19321 Ex. C. R. 132; 

S. O. B, 142 ; 2 D. L. R. 

sa. Extent of protection — Moans used.} 
— The invention in question is for an 
improvement In locking devices, lor 
use on separable slider fasteners 
Held as the essence of the invention 
was the production of an old result* 
even though there is Invention* the 
patentee is only protected in respect 
of the particular means he sets forth 
in bis spooifloatlon, & in such circum- 
stances it may not be infringement to 
achieve the same resiilt by using other 
means, by a different devioe, — 
LionTNiNa Fastener Co,* Ltd. v. 
Colonial Fastener Oo.. Ltd, Sc 
O. E. Prentice Manufacthring Co., 
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majiufactiire, a thermoplastic impregnated* 
fabric toe puff which prior to its mcorpora* 
tion in a woe upper has had flezibility im* 
parted to its back margin by hot pressure in 
a die having a bevelled marginal portion» 
so as to expel impregnant from said margin 
by graduated pressure thereon & to leave Qie 
surface of the pufit substantially free from 
local excess of impregnant.*’ Claim 5 was 
as follows : In the manufacture of a toe 
puff of the kind claimed in Claims 1, 2, 8, or 4 
the use of a die Sd an advancing pressure 
which causes a pinch to travol over the 
margin or margins to be treated ** ; — Held : 
there was a problem to be solved, namely, 
to produce a thermoplastic puff with a 
flexible back margin which was produced 
gradually in the sense that there was a 
gradual & practically imperceptible descent 
&om the thick portion of the puff to the 
outer margin & prior to the patent the 
nearest to which any one had got was a 
double operation process, &; there was an 
inventive step & the patent possessed subject- 
matter. — ^British United Shoe Machtnbbv 
Co., Ltd. v. Pemberton (Ajlbebt) Co. 
(1930), 47 R. P. C. 134. 

281. Add, Annotation: — Aa to (1) Refd. British 
Celanese, Ltd. v. Courtaulds, Ltd. (1933), 60 
R. P. C. 269. 

284. Add. Annotaiion : — Generally^ Refd. Sharp 
Bohme Inc. v. Boots Pure Drug Co. (1928), 
46 R. P. C. 163. 

286. Add, Annotaiion : — Consd. Mullard Radio 
Valve Co. v, Philco Radio & Television Corpn 
of Great Britain, Ltd., [1936] 2 All E. R. 920.* 

290. Add, Annotation: — Refd. Boyce v. Morris 
Motors (1927), 44 R. P. 0. 106. 

802. Citation : — ^For “ 14 L. R. 487, H. L.,** read 
“ 14 T. L. R. 487, H. L.’* 

808a. .] — Held : the applying to a ham boiler 

of a rack catch was the i^dition of some- 
thing which in itself had no novelty, & the 
patent was invalid for want of subject- 


matter. — ^A deiacann & Ham Bohjer Corpn. 
V. Llanbwst Foundry Co. (1928), 46 
R. P. 0. 413. 

808b, .] — Held: (1) the first claim as to an 

apparatus was so vague as to be bad ; (2) a 
combination claimed in the second claim did 
not produce a new result, & was merely the 
use successively of two pieces of apparatus, 
neither of which was patentable, & did not 
constitute a patentable combimtion, but 
was mere juxtaposition. — H akes v . Coombbs 
(1928), 46 R. P. C. 237, C. A. 

SOSo. .] — John Wright & Eagle 

Range, Ltd. v . General Gas Applianobs, 
Ltd. (1928), 46 R. P. C. 169, 0. A. 

808d. .] — ^In 1930 letters patent were granted 

in respect of “ improvement in or connected 
with hinged flaps for furniture, walls or sup- 
ports.** The claim was as follows : “ A 

combined hinge & stay for use with fold down 
flaps of articles of furniture in combination 
with means on which the stay slides for 
holding the flap in the horizontal or nearly 
horizontal position, comprising a butt hinge 
having one member longer than the other & 
securable to the flap. So to which longer 
member or a projecting piece thereon is 
pivotally connected a slotted stay bar which 
slidably engages a headed pin projection or 
a screw, the smaller member of the hinge 
being secured to a shelf or some horizontal 
part of the article to which the combined 
hinge So stay is to be applied, the headed pin 
or the screw being secured to some vertical 
part of the structure, as set forth.** In 1933 
pltfs. commenced an action for infringement 
of the patent, claiming the usual relief, the 
alleged infringement being a similar device 
but in which the stay bar was solid instead 
of slotted. Defts. denied infringement So 
counterclaimed for the revocation of the 
patent : — Held : the device was a mere 
combination of well-known integers So accord- 
ingly the patent was invalid ; So fmiiher, it 


part IV. SECT. 1, sub-sect. 6.— B, 

250 iv. aj^d,, [1928] 2 D. L. R. 448 ; 
[1928] S. C. R. 8.-~CAN. 

PART IV. SECT. 1, SUB-SECT. 7.— A. 

270 *x, .]— Canadian 

General Electric. Co., Itd. v, I^ada 
Radio, Ltd.. [1927] 2 D. L. R. 911 ; 
[1927] Exch. C. K. 134.— -CAN. 

270 xxi. .] — Thcrngh the 

action & properties of each constituent 
of a chemical composition or mixture 
was known, where a new formula 
has been made known & the constl 
tuents have been so combined as to 
overcome dlfilcultles or disadvantages 
In known herbicides, such combination 
is patentable. A chemical oompound 
intended for the accomplishment of a 
speolQc purpose, which has never before 
been known, used, or published within 
the meaning of the Patent law, may 
be patented, provided one may assume 
some degree of skill & ingenuity, or the 
exercise of intelligent research & 
experiment successfully directed to a 
paiticular ptirpose or end. — Chipman 
Chemicals, Ltd. v, Fairview Ohbmi- 
OAL Oo„ Ltd., [1932] Ex. C. R. 107.— 
OAN. 

287 1. Ambit of protection *] — ^Where 
each element in a combination fttnetions 
with all the other elements for the 
purpose of attaining a result. So when 
one of the elements is removed from 
the combination the usefulness of all 
disappears, then suoh a combination is 


a true combination within the meaning 
of patent law, whereas tn a mere 
aggregation, if any one element is 
removed, the remaining elements would 
continue to flmctlon. — J. O. Ross 
ENaiNEEBlNG COKPN. & RoSS BnOI- 
NEEBiNa OF Canada, Ltd. v. Paper 
Machinery, Ltd, & Hesllstrom, 
U9S21 Ex. O. R. 238 ; ojflW., [1933 

3 D. L. R, 241.— CAN. 

287 ii. Ambit of protection,] — The 
two patents in suit related to electric 
signalling Sc particularly to Bignalling 
over ocean oaolee. The ct. found that 
there was no infringement & : — Held : 
on a true oonstruotlon of the patents, 
the monopoly claimed must be limited 
to the precise combination described. Sc 
if the claims purport to go beyond this, 
then suoh claims, if not the patents 
themsedves, would be void. These were 
not cases where the doctrine of equiva- 
lency applies. — ^Western Elbotrio Co. 
Incorporated Sc Northern Eleoibio 
Co., Ltd. V, Baldwin International 
Radio of Canada, Ltd., [1934] Ex. 
O. R. 132 ; affd., [1934] S. 0. R. 570 ; 

4 D. L. R. 129;— CAN. 

PART IV. SECT. 1, SUB-SECT. 7. 

— B. (a). 

282 Iv, — ^Patent for a loud 

speaker. Previous to this patent the 
best loud speakers had a frequency 
range of somewhere from 800 cycles 
to about 2,500 cycles, which meant 
that the overtones were not reproduced 
Sc the tones of hig2i Sc low pitch were 


distorted or not faithfully reproduced. 
By certain structural changes In the 
sound box, the present invention over- 
comes these defects. With It a fre- 
quency response os low as 60 cycles Sc 
good response aa high as 4,000 cycles 
can be obtained. Between 4,000 Sc 
6,000 oyoles there is slightly reduced 
response, Sc a useful response as high 
as 8,000 cycles, thus permitting the 
overtones to be reproduced, giving a 
faithfiil reproduction of the tones of 
high pitch and a more uniform ampli- 
tude : — Held : the Invention in question 
being for a new Sc valuable loud speaker, 
structurally Sc operatively dliferent 
from anything which preceded it, Sc 
giving much more satisfactory results, 
suoh inventiou disclosed ingenuity 
Sc was patentable. Even If all elements 
in a combination are old, where the 
combination prodnoes an old result or 
obieot in a more convenient, cheaper, 
or more useful way. It is proper subject 
matter for a patent assuming there is 
evidence of ingenuity or skill In the 
produotion of such combination. — 
Baldwin International Radio Co. 
OF Canada, Ltd. e. Western Electrio 
Co, iNo. Sc Northern Electrio Co., 
Ltd., [1934] S. C. R. 94 ; 1 D. L. B. 
369.— CAN. 


292 V. .] — combination of 

known articles does not give rise to 
subject-matter for letters patent, — 
Horton v. Central Sheet Metal 


Works, 


B. O. R. 303.— OAN. 


2 D. L. E« 760; 49 
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; was held that it was an essential part of 
pltf.’s invention that the stay shoxild be 
slotted & that deft/s device did not infringe 
the patent. The action was dismissed with 
costs Sc an order for revocation of the patent 
was made. — D octors (Solomon) v, War- 
SHAWRR Sc Son, Ltd. (1934), 51 K. P. C. 385. 

811a« — — In 1925 Letters Patent were 

granted in respect of “ Improvements in 
Garden Shears.’* Claim 1 was as follows : 

** A garden shears with a straight knife edged 
blade Sc an abutment blade against which the 
cutting blade beds when the shears are closed, 
the serial blades being pivoted together on 
an axis offset in relation to the line of the | 
knife edge so that a drawing cut is obtained 
in operating the shears.” In 1935 pltfs. 
commenced an action for infringement of the 
patent, claiming the usual relief. Defts. 
denied infringement Sc alleged that the 
patent was invalid by reason of anticipation 
Sc lack of subject-matter Sc counterclaimed 
for revocation of the patent : — Held : though 
none of elements of the invention taken singly 
was new, there was no anticipation of tlxe 
combination, Sc the evidence of the inventor 
himself as to how he evolved the invention, 
& the evidence of commercial utility 
established the fact that the invention was 
not obvious. Sc the patent was accordingly 
valid Sc infringed. There was judgment for 
pltf. with costs, Sc a ceit-ificate of validity was 
granted. — H owa3.iDT, Ltd. v. Oondrtjp, Ltd. 
(1930), 54 R. P. C. 121. 

315. Add, Annotations : — Refd, Sharp Sc Dohme 
Inc. V , Boots Pure Drug Oo. (1928), 46 
R. P. 0. 153 ; Be Farbenindustrie (I. G.) 
A. G.’s Patents (1930), 47 R. P. C. 289. 

317. Add, Annotation : — Gonsd. R. C. A. Photo- 
phone, Ltd. V. Gaumont-British Picture 
Corpn., Ltd. & British Acoustic Films, Ltd. 
(1935), 53 K. P. C. 107. 

325. Add, Annotation : — Retd. Hanks v, Ooombes 
(1928), 46 R. P. 0. 237. 

327, Add, Annotation : — ^Refd. Hanks v, Ooombes 

329. Add, Annotation : — Retd. Sharp & Dohme 
Inc. V , Boots Pure Drug Oo. (1928), 46 
R. P. 0. 153. 

885. Add, Annotation : — Refd. British Oelanese, 
Ltd. V , Oourtaulds, Ltd. (1933), 60 R. P. C. 
259. 

336. Add, Annotaiions : — Refd. Jones Sc Attwood 
V , National Radiator Oo. (1928), 46 R. P. 0. 
71 ; British Oelanese, Ltd. v, Oourtaulds, 
Ltd. (1933), 60 R. P. 0. 259. 

837. Add. Citation :--affd., 41 R. P, 0. 604, 0. A. 

339. Add, Annotation : — Refd. Re Higginson & 
Arundel’s Patent (1927), 44 R. P. 0. 430. 

846. Add, Annotationa : — Refd. Sharp Sc Dohme 
Inc. V , Boots Pure Drug Oo. (1928), 46 
R. P. 0. 163 ; Re Farbenindustrie (I, G.) 
A. G.’s Patents (1930), 47 R. P. 0, 289; 


British Oelanese, Ltd. v, Oourtaulds, Ltd. 
(1933), 50 R. P. 0. 259. 

849. Add. Annotations : — Refd. Safveans Akt. v, 
Ford Motor Oo. (England) (1920), 44 R. P. 0. 
49 ; Re Farbenindustrie (T, G.) A. G.’s Patents 
(1930), 47 R. P. 0. 289. 

351. Add, Annotation : — Refd. Re 

AppUcation (1928), 46 R. P. 0, 321. 

851a. -- — If giving substantial advantage to all 
selected members.] — (1) Selection patents do 
not differ in their nature from other patents, 
but they must be based on some substantial 
advant^e to be gained by the use of the 
selected members, the whole of the selected 
members must possess this advantage 
this advantage must be of a special character 
peculiar to the selected group. 

(2) Amendments which sought to exclude 
cei*tam groups of bodies altered the basis of 
the selection Sc the patents would then claim 
an invention substantially different from 
that originally claimed, Sc the amendments 
were therefore inadmissible. — Re I. G. Far- 
benindustrie Patents (1930), 47 R. P. 0. 
289. 

AnnoteUion: — As to (1) Consd. Re Oompafmie Contralo des 
Emeris et Prodults a Polir for Letters Patent No, 3'1»,970 
(1933), 52 R. P. C. 167. 

351b. Conditions necessary for grant.] — The con- 
siderations laid down by Mauoham, J., in 
Re I, G. FarhenindustHe A.-G.'s Patents , 47 
R. P. C. 289, at p. 322, line 45, as being 
those on which a selection patent must depend 
for its validity apply with equal force when 
the question under consideration is whether 
a patent shall bo granted or not. — Re COM- 
PAGNIB CENTRALE DES KmERIS ET PrODUITS 
A Pour for Letters Patent No. 343,970 
(1933), 52 R. P. C. 107. 

381. Add. Annotations : — Consd. Pope Appliance 
Coipn. V , Spanish River Pulp & Paper Mills, 
[1929] A. C. 209. Refd. Boyce v, Morris 
Motors (1927), 44 R. P. C. 105; Mellor v. 
Beardmore (1927), 44 R. P. C. 175 ; Wright 
(John) Sc Eagle Range v. General Gas 
Appliances (1928), 46 R. P. C. 169 ; British 
Hartford-Fairmorit Syndicate, Ltd. v. Jack- 
son Bros, (Knottingley), Ltd. (1932), 49 
R. P. C. 495 ; British Oelanese, Ltd. v, 
Oourtaulds, Ltd. (1933), 50 R. P. 0. 269. 

865. Add, Annotation : — Refd* Sharp Sc Dohme 
Inc. V , Boots Pure Drug Oo. (1928), 45 
R. P. 0. 153. 

872. Add, Annotation : — Generally t Refd. Sharp Sc 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
46 R. P. 0. 163. 

I 383. Add, Annotation : — Refd. Re Farbenindustrie 
Akt.*8 Application (1928), 46 R. P. 0. 271. 

890. Add. Annointu)ns : — As to (1) Consd. Pope 
Appliance Oorpn. v, Spanish River Pulp & 
Paper Mills, [1929] A. C, 269. Refd. British 
Oelanese, Ltd. v, Oourtaulds, litd. (1933), 50 
R. P. O, 259. Generally, Refd. Mellor v, 
Beardmore (1927), 44 R. P. 0. 175. 


PART IV. SECT. 1, SUB-SEOT. 7. 

— B, (o). 

323 vil. .] — A new oombimtlon 

of old elements la not a patentable 
Invention alzaply because it is useful 
& possesses advantages not produoed 
before. Tbe patent in question was 
held invalid because the Improvement 
for which it was granted did not, having 
reguM to tbe prior state of knowledge, 
require such exercise of the inventive 


faculty as would iustify the granting 
of a monopoly. — L iohtnino Fastener 
Co., Ltd. e, OoLONiAt Fastener Oo., 
Ltd. & Q, E, Prbntioe Manufactur- 
IN0C0» [1933] S. O. B. 371 ; 3 D. L. R. 
842.— i^AN. 


PART IV. SECT. 1. SUB-SECT. A. 

888 Tiil. [1828] 2 D. L. B. 448 : 
[1928] 8. O.^ 8.— CAN. 

362 X. .3 — Bergeon V , Db 


63 


Eermor Electric Heating Co., Ltd,, 
[19271 3 D. L. K. 99; [1027] Exch, 
0. R. 181.— CAN. 

362 xi. .1 — Detroit Rub- 

ber Producjts I no. V , Republic 
Rubber Co., [1927] 4 D. I^. U. 724 
affd-f [1»28] S D. L. R. 81.— CAN. 

352 xii. Nieblo MaNU- 

PAOTURTNO Co. V. Standard Co„ 
[19271 4 J>, L. R. 786; ^d., [1929] 2 
b. L, k 186 ; [1928] S. C. R. 679.— CAN. 
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,] — BM: theiiipaolilcalk»ii 
the process of mmserfemg the cotton in a 
mix^ fabric of cotton cellulose acetate 
silk by applying for that purpose the old 
familiar process of mercerisataon ; that it 
was only discovery for the patent^ to find 
that an application of the old process to the 
particular milled fabiic did not occasion 
deleterious effect to the cellulose acetate 
artificial silk, 8c the patent was invalid for 
want of subject-matter. — ^H eap (Samuel) & 
Son, I/td. v. BstAUFOxiD Dybrs* Assoon., 
In?D. (1929), 46 B. P. 0. 264. 

402. Add» Annotation ^•-'-^enerally, Refd. Mellor v. 
Beardmore (1927), 44 R. P. 0. 176. 

409. Add* Annotation: — Consd. Wright & Eagle 
Range v. General Gas Appliances (1928), 45 
R. P. 0. 346. 

412. Add* Annotation Wright John & 

Eagle Range v* General Gas Appliances, Ltd. 
(1928), 46 R. P. 0. 169. 

412a. .] — Where a known apparatus is first 

used for a particular piirpose, a presumption 
of patentable subject-matter is raised by 
novelty in the mode of use, as distinguished 
from novelty of purpose. New mode of 
use may be based on advantage In treatment 
of particular materials. — Re Simon-Cabves, 
Ltd. & Robinson’s Patent (1928), 46 
B, P. O. 407. 

423. Add. Annotation : — Generally ^ Held. Sharp & 
Dohme Inc. v* Boots Pure Drug Oo. (1928), 
46 R. P. 0. 163. 

484. Citations : — ^Por ** 44 R. P. 0. 69,” read “ 44 
R. P. 0. 367 ; affd. 45 B. P. 0. 153, 0. A.” 
Add* Annotation : — Befd. British Celanese, 
Ltd. V* Oourtaulds, Ltd. (1983), 60 R. P. 0. 
269. 

435. Add* Annotation : — Consd. Sharp & Dohme 
Inc. V* Boots Pure Drug Oo. (1928), 46 
R. P. 0. 153. 

457. Add* Annotation : — Consd* Sharpe 8c Dohme 
Inc. f). Boots Pure Drug Oo. (1928), 46 R. P. O. 
153. 

459a. — .] — White v. Todd Oil Burners, 

Ltd. (1929), 46 R. P. 0. 276. 

459b.. .] — Letters patent were wanted 

for ” combined Bag & Cushion.” Claim 1 


of the igiecifloatiou was as fcdlows : ” A com- 
bined bag 8c cushion oonsist^ of a bag 
made of waterpimf material lin^ at one or 
both sides with padding covered by ordinary 
fabric, & adapted to be turned mside out.” 
In an action for infringement of the letters 
patent pltls. alleged mfringement of claims 1, 
2, 8c 3. Delta, denied infringement 8c 
alleged that the patent was invalid by reason 
of want of novelty & subject-matter, prior 
public user, 8b prio publication i-^Seld ; 
the p^nt was invalid xor want of subject- 
matter. The action was dismissed with 
costs. — ^Bebton (Arthur), Ltd. v. Jarrett 
Eainsford 8c Laughton, Ihd. (1930), 47 
R. P. C. 444. 


459c. — Prano-Strohmbngbr 8c 

Cowan (Inc.) v, Peter Robinson, Ltd, 
(1930), 46 T. L. R. 579 ; 47 R. P. 0. 493. 

459 il, — ^Letters patent were granted 

for ” improvements in i^eotric combs for the 
hair.” Claim 1 of the specification was as 
follows : ” As a new article of manufacture, 
a self-contained electric hair comb in which a 
comb complete in itself has insulated comb 
members in a simple circuit with a removable 
battery which is attached to the. comb.” In 
an action for infringement of the patent pltfs. 
alleged infringement of claims 1, 2, 3, 7, 13, 
14, 8c 15. Defts. denied infringement & 
alleged that the patent was invalid by reason 
of want of novelty & subject-matter. 
IBHirther allegations of prior user, 8c inutility, 
A an allegation that the patentee was not the 
true 8c first inventor, were not relied on by 
defts. at the trial : — Held : all the claims 
which were alleged to have been infringed 
were invalid for want of subject-matter. 
The action was dismissed, 8c defts. were given 
the general costs of the action save in so far 
as they had been increased by the inclusion 
of the allegations upon which defts. did not 
rely at the trial. Pltfs. were given their 
costs so far as they had been increased by the 
inclusion of the said allegations, with a set- 
off. — WiLDBY & Whites Manufacturing 
Co., Ltd. v. Freeman (H.) & Lbtrik, Ltd. 
(1931), 48 B. P. 0. 405. 


PART IV, SECT. 2* SUB-SECT. 1. 

486 xii. ,J— Elbotbolytio 

Zinc PROCfEss Co. v* French’s Complex 
Objb Ebduoino Oo. of Canada, Ltd.. 
11627] Exoh. C. R. 94; affd,, [1930] 
S. O. R. 4(S2 : 4 D. L. R. 902.— CAN. 

436 xiii. .] — There must be 

a Bubetautial exercise of the iuventiye 
power, though it may In some oases 
be very slight, to sustaiu a grant for 
a pat^t for invention. Slight altera- 
tions may produce important results 
$c may disclose great Ingenuity.— 
Canadian Gbnekal Elbotbio Co.. 
“ 0. V, Fada Rmio. LtDm U927] 2 
L, E. 911 ; 119273 Exch. O. iC 134.— 


436 xiv. ^ — Lowb-Martin 

Co., Ltd. v. Offiox Spbciai/tt Manu- 
FACTCBINO OOm [1930] Ex. C. E. 

181; 4 E. L. R. 91S.— CAN, 


486 XV. — - -- — vi/here 
all deft, has done was to adopt pitf.’s 
combination of materials 8c \ 
functioning similarly, produofjog similar 
results obtained In a shmiar manner, 
with slight mechanical ohangos, there 
is no ingenuity of invention ; Sc where 
In view of tme oisolosures In pltf.*B 
patent no ingenuity of invention was 
required to construct deft.*s davioe. 


then such latter device Is an infringe- 
ment of the said patent. — Inter- 
national Fire Equipment Oorpn. v, 
FlREOAS SERViaE, Ltd., [1930] Ex. 
C. R. 188 ; 4 D. L, E. 708.— CAN. 


486 xvl. .}—Held : utlUty 

is not an infallible test of orlglimllty, 
Sc to support a patent there must be 
something more than a new Sc useful 
manufacture, the invention must have 
required for Its evolution some amount 
of ingenuity to constitute subject- 
matter or invention.— Canadian Gyp- 
sum Co., Ltd. V. Gypsum. Limb Sc 
ALABAnxiNK, Canada, Ltd., [1931] 
K. 0. R, 180. — CAN. 

486 xvtt. .1— Novelty Sc 

utility, without something more re- 
quiring the exercise of inventive in- 
genuity, is not sufllcient to malm an 
article a good subject-matter of a 
patent. The patentee must show an 
Inventive step. Commercial success 
is nothing more than a question of 
fact depending upon several factors; 
Sc although it may assist in determining 
whether there is invention, it oannot 
afford a ham for controverting the 
conclusion that the alleged ixnprove- 
menta of a known Sirtlole are not ot such 
a character as to show invention in a 

* 64 


pertinent sense. The making or the 
selling, without more, of an element of 
a patented combination does not of 
Itself constitute an infringement of the 
combination. — Burt Businbss Forms. 

liTD. V. AUTOORAPHIO REGISTER 
System^ Ltd,, [1933] S. C. R. 230 ; 
2 D. L. E. 449.— CAN. 


486 xvill. In deter- 

mining whether an alleged new use of 
a known device will support a patent 
the distinction is to be observed be- 
tween novelty in the mode of using 
a known thing Sc novelty in the object 
or purpose of using it. In the former 
case there is invention, in the latter 
merely dlsoovery. — B aldrY e. Mo- 
Bain, [1936] 2 W, W. R. 693 : 4 
D. L. R. 160 ; 43 Mon. L. B. 246 ; 
affd., [1936] S. 0. R. 120 ; 1 D. D. R. 
673.— CAN. 


^ 436 xix. ,] — ^If any varia- 

tion of an existing process could be 
made the subject of a monopoly, merely 
because it had not been done before, 
patents would exist Sc be suppoitod for 
innumerable trivial details & Industrial 
edort would be hampcKred*— U 
Button Fastening Sc BtnroN Oo. 
OF Canada, Ltd, v. Cam 
11M863 Ex, c5. E. 186.— CAN. 
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1924 letterfi patent wme 
granted ' in " respect of improvements in 
record strips for autographic registers/’ 
Claim 1 beitxg as follows : ** A record strip 
for autographic registers adapted to be fed 
by said register, said strip being provided 
with filing or folding apertures arranged in 
Series therein dc adapted to co-operate with 
strip folding mechanism to fold the strip 
into a zig-zag pad> all of the said filing 
apertures bei^ so disposed as to assume 
positions at the same of the said zig-zag 
pad«” Xt was stated in the specification that 
the invention related to irnprovements in 
record strips employed in autographic 
rasters A more especially to an improved 
zig-zag supply pad for autographic registers 
as described in specihcation No. 229,616, 
which was a specification of the same 
patentees & of the same date. Pltfs. com- 
menced an action for infringement of this 
patent & of two other patents in respect of 
which they discontinued the action at the 
trial. Defts. denied infringement & alleged 
that the patents were invalid by reason of 
want of novelty, subject-matter & utility : — 
Held : although the strip was novel, the 
patent was invalid for want of subject-matter, 
since any invention that may have been 
exercised was in the machine Which was the 
subject of Patent No. 229,616, & not in the 
strip. The action was dismissed with costs. 
A certificate for the particulars of objections 
was gianted in respect of the patent pro- 
ceeded upon, the costs in connection with the 
other two patents being left to the absolute 
discretion of the taxing master. — Lamsoit 
Pauagon StrprLY Oo., Ltd. v. Oabtkr- 
Davis, Ltd. (1930), 48 R. P. 0. 133. 

Annotation : — Refd. Hardaker v. Boon (1934), 62 R. P. C. 89. 

4591, ,] — Letters patent were granted to 

A. for improvements in or relating to means 
or apparatus for use in combined cinemato- 
graph & phonograph productions.” The 
specification claimed a method of inserting 
into a cinematograph film blank pieces of 
film marked with letters or numbers which, 
when flashed upon the screen, indicated to 
the operator when he was to start or stop a 
mechanical sound-producing apparatus. 
Defts. showed a “ talking picture ” in which 
the operator was provided with a “ cue sheet ” 
which told him at what points in showing the 
film, indicated by sub-titles appearing upon 
the screen which were part of the film, he 
was to operate or change over the sound- 
producing apparatus,. Pltf. claimed that 
this was an infringement of his patent: — 
Held: there could be no noveltjr in using 
an incident, such as a sub-title, in the film 
as a cue for the operator, what defts. were 
doing was no infringement, A! the invention 
as dLsolosed in pltf.’s specification was not 
novel. — J ohnson v. Warnkb Bros. Pictdbbjs 
Ltd. (1930), 48 B. P. 0. 343. 

.1— In 1914 X^etters Patent were 
granted in respect of ” An improved process 
A apparatus for sterilising water A making 
it aseptic.” Claim 1 was as follows : — “ A 
process for sterilising flowing water which 
consists in a minor body of running water 
being brought as a film or in a state of fine 
distribution into contact with cMorine 
t^oh is thus qtiantitativeiy absorbed, this 
body of water being led contiimously 


to the main body of flowing water through 
which it becomes immediately A uniformly 
distributed.” In 1929 pltfs. commenced an 
action for infringement of the patent, claim- 
ing a declaration that defts. had infringed 
the patent, A other relief. Defts. denied 
infringement, A alleged that the patent was 
invalid by reason of novelty, subject-matter 
A utility. At the trial it was held that there 
was no subject-matter to support the patent, 
A the action was dismissed with costs. 
Pltfs. appealed : — Held : the invention pro- 
vided for the continuous introduction into 
the water to be sterilised of chlorinated water 
of the desired strength immediately after its 
chlorination A that it was novel A possessed 
subject-matter. It was further held, after 
argument, that defts. at the trial had un- 
reservedly admitted infringement. The ap- 
peal was allowed, with costs, an order for 
a declaration that defts. had infringed the 
patent A for an inquiry as to damages was 
made A a certificate that the validity of the 
patent came in question was granted. — 
Paterson Engineering Co., Ltd. v. Candy 
Filter Co., Ltd. (1932), 50 K. P. 0. 1, 
O. A. 


AnTMialioni — Ck)nsd. Schuster v. Mine Parker & Ck). (1936), 


62 R. P. C. 346. 


459 ) 1 , .] — patent (hereinafter referred 

to as the first patent) was grant/ed in 1920, 
the first claim whereof wa® : “ Process of 
manufacturing artificial silk A like threads 
or filaments from solutions of cellulose 
acetate, nitrocellulose or other cellulose 
derivatives containing volatile liquids such 
as acetone, alcohol-benzene, ether-alcohol A 
the like, charaefyerised in that the artificial 
silk of filaments are spun downwards in an 
enclosing casing, A the travelling tlweads or 
filaments, solidified by the evaporation of the 
volatile solvent by an atmosphere of warm 
air, are led out continuously A wound up 
mechanicafiy on apparatus located outside 
the casing.” The second claim related to 
apparatus A concluded : “ devices located 

outside the casing, for winding up the threads 
or filaments A means serving to feed or con- 
vey the threads or filaments to the winding- 
tip devices with ot without the interposition 
of twisting or other devices . . . ” : — Held : 
(1 ) there was no inter-related 'W'orking between 
the integers, but each performed an inde- 
pendent part, A therefore there was no 
subject-matter in the combination ; the 
etidence of commercial success resulting 
from the invention was insulXicient ; the 
adoption of the various integers was obvious 
in the light of common general knowledge : 
the patent was invalid for want of subject- 
matter A was also anticipated by certmn 
publications, which disclosed the combination 
as a whole. (2) The scc^ond patent was 
granted in 1922 A related to the twistmg A 
winding up of the filaments by means of a 
known device, the v^ap spinning apparatt^ : 
Held: this was an analogous, 
identical, user of the device. (3) ihe 
function of expert witnesses A the nature ot 
the questions that might be put was con- 
sidered. A :---Held: such a witness is en- 
titled to give evidence as to the state ot tue 
art, the meaning of technical terms, to give 
an opinion Whether, on a hypothetical 
construction of a specification, a akmed 
worker could carry it into effect, to say what 
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such constmctioDi or a given piece of 
apparatus would have taught or suggested, & 
generally to explain scientific facts* But he 
may not be asked (even as engineer or 
chemist) what a specification means, nor 
whether any step is obvious. Numerous 
examples of inadmissible questions & answers 
were given. 

The appeal was dismissed with costs. — 
British Celanbsb, Ltd. v. Oourtaudds, 
Ltd. (1935), 152 L. T. 537 ; 79 Sol. Jo. 126 ; 
62 K>. P. C. 171, H. L. 

459 J, — Letters patent were granted for 

“ improvements in frames & covers for 
manholes & the like.” The claim of the 
specilication (as amended) was as follows : 
“ A frame & cover with the cover made in 
substantially rectilinear trian^lar sections, 
& the frame made with suitable bearing 
blocks or seatings to support the sections of 
the cover at their corners, substantially as 
set forth.” In an action for infringement of 
the patent it was held that the patent 
was invalid on the ground that the principle 
of three point support, applied to covers, 
was known having been so applied to a cover 
substantially triangular in form & used before 
the date of the patent & known as the Seamac 
cover, & that there was no subject-matter in 
splitting a cover into triangular sections in 
order to apply the principle. Pltf . appealed : 
— Held : the claim was too wide, & would 
include modifications in wliich there was no 
inventive step, namely, dividing the Seamac 
cover into two triangular sections & laying 
triangular sections together to form a cover ; 

in view of the Seamac cover being known 
& used before the date of the patent, there 
was no subject-matter. The appeal was 
dismissed with costs. 

Semble, per Bombr, L.J., the patent might 
have been valid, if limited to rectangular 
covers, — Woodrow v. Long, Humphreys & 
Co., Ltd. (1933), 51 R. P. C. 25. 

459k, 'l-yln 1927 letters patent were 

granted for “ improvements in & relating to 
fish cookers.” Claim 1 was for “a fish 
cooker of the coke or like fired type provided 
with an escape flue for the fumes, such flue 
leading downwards with a delivery outlet 
some distance above the base of the flue in 
which a fan is situated & the delivery out- 
let leading to beneath the fire grate to 
deliver the fumes or the like thereto, sub- 
stantially ^ described.” In 1932 i^ltf. 
commenced an action for infringement of the 
patent, claiming the usual relief. Defts. 
denied infringement & alleged that the 
patent was invalid for want of novelty, 
subject-matter & utility. Defts., who had 
been licensees under the patent, counter- 
claimed for the return of moneys paid by 
them to pltf. & also for damages for breach 
of warranty of validity of the patent. At the 
trial defts. abandoned their counterclaim : — 
Held : the patent was invalid for want of 
subject-matter ; & had the patent been valid, 
there was no infringement. The action was 
dismissed with costs. The counterclaim was 
also dismissed with costs. A set-off was 
ordered & a certificate was granted in respect 
of certain of the particulars of objections. — 
ToitfUN V. Acme DKGiNEBBiNa Co., .Ltd, 
(1933), 51 B. P. 0. 117. 


4591 , — ,] — ^Letters patent were granted 

for ** Improvements in or relating to circuit 
arrangements & discharge tubes for ampli- 
fying electric oscillations.” Claim 1 of the 
patent was for ** a circuit arrangement for 
amplifying electric oscillations by means 
of one or more thermionic discharge tubes 
connected in series or cascade, etc.” Claim 2 
WAS for ” a discharge tube .having at least 
three auxiliary electrodes between the 
cathode & the anode, characterised in that 
the auxiliary electrode nearest to the anode 
is directly connected to the cathode so as to 
be maintained continuously at the cathode 
potential.” Claim 6* was for ” the discharge 
tube substantially as described.” The 
present applts., in an action for infringement 
of the patent, alleged infringement of claims 2 
5 in respect of the sale of certain wireless 
valves. No infringement of claim 1 was 
alleged. The present resps. at first denied, 
but subsequently did not dispute infringe- 
ment, & claimed that the letters patent were 
invalid for want of novelty or patentable 
subject-matter, & by reason of prior grant & 
prior publication : — Held : claim 1 was valid 
as an invention possessing novelty, utility & 
subject-matter ; claim 2 was invalid, as the 
monopoly claimed was wider than the subject- 
matter of the invention ; & claim 6 was con- 
sequently also invalid as it related to subject- 
matter witliin claim 2 was also ambiguous. 
— Mullard Radio Valvb Co., Ltd. v, 
Philco Radio &> Television Corpn. op 
Great BRrrAiN, Ltd., [1936] 2 All E. R. 
920 ; 63 R. P. 0. 323, H. L. 

Annotatum : — Retd. Molitis & Moliiis Machine Co., Ltd. v. 

Industrial Machinery Uo., Ltd., [11)363 3 AJl E. R. 709. 

459m. .] — Letters patent were granted 

for an “ Improved constiniction of metal 
aeroplane spai^s.” Claim 1 of the specifica- 
tion was as follows ; “A thin metal member 
of girder form comprising two oppositely 
disposed flanges or booms & one or more 
connecting webs in which the thin metal 
both of the booms or flanges & of the webs 
is stiffened to withstand shear & longitudinal 
compression stresses by being bent about 
longitudinal axes so that its cross-section is 
an arc or a sinuous curve substantially as & 
according to the principles described.” In 
an action for the infrmgement of the patent 
defts. denied infringement & alleged the 
patent was invalid by reason of prior publica- 
tion, want of subject matter & ambiguity : — 
Held : there was insufficient subject-matter 
for letters patent in corrugating longitudinally 
the webs & flanges of a thin metal aeroplane 
spar in view of the common knowledge of 
corrugating for the purposes of adding 
resistance to buckling & the patent was 
invalid. Action was dismissed with costs. — 
A. T. S., Ltd. v. Handley Page, Ltd. (1936), 
53 R. P. C. 99. 

459n. — ^ — .] — Letters Patent No. 377,330 

were granted for ” Improvements in packing 
of invert sugar & like substances for trans- 
port.” Claim 1 was as follows: An 

improved method of packing a predetciro^ed 
quantity (for example, one hundredweight) 

, of invert sugar & like crystallisable sub- 
stances, comprising the step of pouring the 
sugar when liquid into a paper hag or like 
pre-formed & pre-shaped container positioned 
in a mould of a shape requisite to the form 


6G 



76L 0ms ma-ms. 


•of tor ma^*lia4!idliriLg ^ 

tscammart, Sie said sugar contaitier being 
^^ereby pressed against tbe surface of the 
nsQUld by the weight of the liquid sugar so 
thi^ it oonstitutes a olosely dtting detachable 
of the naould, a crystallising T^sel in 
the sugar gradually sets to a compact 
Ac sh^pod crystallised sugar block & there- 
after serves as a container or wrapper for 
transport for said sugar block which by reason 
of it having set by crystallisation, serves as 
the rigid or firm member of the package/’ 
In an acticm for infrihgement of the patent 
defts. denied infringement & validity & 
counterclaimed for revocation of the patent. 
It was held at the trial that the pat^t was 
valid, but not infringed as defts.’ carton was 
more or less rigid. By agreement between 
the parties the appeal was limited to the 
issue of infHngemont Ac defts. did not oppose 
the appeal : — Held : the patent had 

been infringed by defts., Ac a declaration 
to this effect was granted with liberty to 
apply for an inquiry as to damages. No 
order Was made as to costs as these, both in 
the High Ot. Ac the Ot. of Appeal, had been 
provide for by the agreement between the 
parties. — Manbbi^ Ac Gabton, Ltd. v. Adbion 
SUGAB Co., Ltd. (1937), 64 K. P. C. 243, 
C. A. 


u • >— In 1920 letters patent were granted . 

for Improvements in At relating to the 
spinning of metal hollow-ware.’^ Claim 1 
was as follows: An improved method of 
spinning metal hoUow-ware consisting ia 
hatnmer-marking or otherwise embossing or 
ornamenting the face or faces of a chuck or « 
mandrel Upon which a blank is spun, so that 
similar ornamenting is produced In the metal 
of the blank which Is forced into close contact 
with the mandrel by the pressure of the 
spinning tool or tools.” Pltfs. brought an 
action for infringement Ac defts, alleged that 
the patent was invalid by reason of prior pub- 
lication in certain specifications A:; oy reason 
of a prior public user. Defts. also alleged 
that there was no subject-matter & that the 
invention was not useful ; they also denied 
infringement t — Held : the patent was in- 
valid for want of novelty by reason of public 
prior user, Ac the action was dismiSBod with 
costs. — Joseph v. Jenkins (B. J.), Ltd. 
(1929), 47 B. P. 0. 61. 

502d. Sub]ect«matter — ^Avoidance by prior user.} 

— ^Lusty (W.) Ac Sons Soott (0. W.) Ac 
Sons, Ltd. (1932), i 9 B. P. 0. 620. 

617. Add. Annotation: — ^Refd. Wright John Ac 
Eagle Bange v. General Gas Appliances, Ltd. 
(1928), 46 R. P. C. 169. 


Q, Kodak, Ltd.’s Applica- 

tion FOB A Patent (1936), 63 B. P. C. 276. 

.] — Be CBLI.UL08B Acetate Silk 

Oo.’s Ltd., Application fob aPatent (1936), 
63 B. P. 0. 128. 


471. Add. Annotation : — Oonsd. Kestos, Ltd. v. 
Kempat, Ltd. Ac Vivian Fitch Kemp, Be 
Kestos, Ltd. E-egistered Design (No. 725,716) 
(1936), 63 K. P. 0. 139. 

472a. — — It is not enough to show that an 
appsiratus described in an earlier specification 
. allied as an anticipation could have been 
used to produce a certain result ; it must 
also be shown that the specification contains 
clear Ac unmistakable directions so to use it. — 
British. Thomson-Houston Oo., Ltd, v, 
Mbtbopolitan-Vickers Blectbical Oo. 
Ltd. (1928), 46 B, P. 0. 1, H, L, 5 affg. S* 0 
sti5nom,METiu>poLrrAN*VicKEBS Blectbical 
C k)., Ltd. v. Bbitish Thomson-Houston Oa. 
Ltd. (1926), 43 R. P. 0. 70, 0. A. 

Conad, Pope Applianoe OCrpn, v. Spanish 
Myer Pulp Sc Paper Hills, 11929] A O, 2$S. BSfd^ 
Brltisb Hartford-fiwmont Sr^oate, t«td. v. Jaoksoh 
Bms, (KnotWnsley), Ltd. (1922^49 H, P. O. 495 : British 
Oslanese, Ltd, r. Oourtanlds, L^. (1933), 50 B, F, C. 259. 


475* Addp AfinotcUion : — Consd. Nb-Fume, Ltd 
i). Frank Pitohford Ac Oo. (1936), 62 B. P. C 
28J. 

Add* AnncdaHon Be De Havillaiid’s 

Batmt (1931), 49 0* 438. 

, Sumner 

HtfD Co., (I92%40 B. P. O. 59. 

^ 9. WiLD (H.) Ac Oa 

(1980), 47 B. F. 0. X33* 


518. Add. Annotations : — Consd. British Thomson- 
Houston Oo. p. Metropolitan- Vickers Elec- 
trical Oo. (1928), 45 B. P. 0. 1. Held. Pope 
Appliance Corpn. v. Spanish River Pulp & 
Paper Mills, [1929] A. C. 269 ; Wright John 
Ac Eagle Range v. General Gas Appliances, 
Ltd. (1928), 46 R. P. 0. 169 ; British Hart- 
ford-Fairmont Syndicate, Ltd. v. Jackson 
Bros. (Knottingley), Ltd. (1932), 49 R. P. 0. 
495 ; No-Fume, Ltd. v. Frank Pitchford & 
Co. (1935), 62 B. P. C. 231. 

518a. Prior specification.] — ^Letters patent were 
granted for ” an improved ash receptacle for 
smokers^ use.” Claim 1 of the specification 
was as follows : ” An ash receptacle which 
without the use of movable parts retains the 
smoke rising from objects thrown into it, 
characterised by the fact that it consists of 
a closed container (1, 2) into which extends 
a sha^ (3) of substantially constant cross- 
section, the sides of which with the sides of 
the receptacle form a trapped space closed 
above whilst wholly beneath the shaft is 
provided a deflecting member (4) which 
defiecte objects thrown in wholly to one side 
of the lower mouth of the shaft, the 
dimensions of the shaft Ac of the deflecting 
member being so chosen relatively to one 
another Ac to the sides of the closed container 
that the smOke rising from objects thrown 
into the container is collected entirely in the 
trapped space, Ac after cooling Is thrown down 
ag£dn without being able during this move- 
ment to pass the lower mouth of the shaft.” 
Pltfs. commenced an action for infringement 
of this patent Ac defts. counterclaimed for its 



beyond a 'reSBonable donbt, before it is 
aooeptedto delest a wblob 

a imtelited eRt&Ie is. fbaAo, Sc particu- 
lany whSn it has gone into substantial 
tisa by the pUbUo.*M3oftDS St Oobds 
r Bum CK). or C^APA, Ltn. v. 
PiEiroN Rmg Qq. *“ 


uTlim} 


JLUi 

‘ V L. 


. B. 


PART IV, SECT. 2. SUB-SECT. 2.— ' 
B. (b) i. 

ftb. Kmtim tremefened front om 
itser to a»iotiisr.h--Wbe!ro a kaown 
hlaa is inerety transferred from ooe 
use to anotbet tbm is prior user St 
me aew use oanuot be jmo subject ot 
PSteiit.--4?ALr JfBTAL V. 

Tbs pauiiAifc feopxm, Xm>., ti935] 2 
D. L. B. 358 ; Q. B, 126,-^AH. 
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Cases filSft— 593. English aih) Emfibb Digbst Sxtfflbmbnt. 


153 ; Be Simon-Carves ^ Robinson’s Patent 
(1928), 45 B. P. 0, 407. 


revocation: — Held: (1) the patent was valid 
but not infringed. The appeal was allowed 
on the issue of validity ^ the order for 
revocation was rescinded. A special order 
was made as to costs in the Ct. of Appeal & 
below. A monopoly may be defined by 
reference to the result & the proportions need 
not be exactly laid down, if there is a field in 
which the proportions may vary & yet within 
which success may be ensured, ^ & if the 
dimensions are sufficiently described as to be 
ascertainable by tests not involving the 
exercise of any inventive faculty ; (2) a 
prior specification, not being a use at all, 
cannot be adduced by way of an analogous 
user. 

Semble : per Maugham, L.J., a paper offer 
for sale unaccompanied by exposure for sale 
of any infringing article does not constitute 
infringement, but might be a threat to in- 
fringe. — ^N o-Pumb, I/td. V, Frank Pitch- 
ford & Co., Ltd. (1936), 62 R. P. C. 231, 
0. A. 

518b. User outside three mile limit.]— V. D., 

IJTD. V, Boston Deejp Sea Fishing & Ice 
Co., Ltd., No. 613a, post. . 

549a. .] — Be Jjbo Axien’s Applica- 

tion FOR A Patent (1936), 63 R. P. C. 127, 

556. Add. Annotations : — ^Refd. Sharpe & Dohme 
Inc. V. Boots Pure Drug Co. (1928), 46 
Rf, P. 0. 163 ; Pope ^pUance Corpn. v. 
Spanish River Pulp & Paper Mills (1929), 
98 L. J. P. 0. 50. 

550. Add. Annotations : — Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 176 : Pope Appliance 
Corpn. V. Spanish River Pulp & Paper Mills, 
[1929] A. 0. 269 ; British Celanese, Ltd. v. 
Courtaulds, Ltd. (1933), 60 R. P. C. 269. 

560. Add. Annotations: — Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 176 ; Sharp & Dohme 
Inc. V. Boots Pure Drug do. (1928), 46 B. P. 0. 


561. Add. Annotations: — Reid. Boyce v. Morris 
Motors (1927), 44 B. P. 0. 106 ; British Hart- 
ford-Fairmont dyndicatei Ltd. v. Jackson 
Bros. (Knottingley), Ltd. (1932), 49 B* P. O. 
405. 

574. Add. Annotation: — Refd. Boyce v. Morris 
Motors (1927), 44 B. P. 0. 106. 

5S5. Add. ^AnnotfUums: — Consd. Wright John 
& Eagle Bange v. General Gas Appliances 
(1928), 46 B. P. C. 169. Refd. Boyce t;. Monds 
Motors (1927), 44 B. P. 0. 105. 

5 g 9 a. .] — ^Letters patent were granted 

in 1917 for improvements in eleotrio heating 
apparatus.” Claim 1 was as follows : ” im- 
provement in relating to electric heating 
apparatus characterised by the insulating 

S rting blocks, through which the con- 
r passes, being suspended in such a 
manner as to be capable of movement with 
the conductor under the influence of heat.” 
Pltfs. brought an action for infringement of 
the patent. Defts. denied infringement & 
alleged that the patent was invalid by reason 
of anticipation by prior publication, & for 
want of subject-matter & utility : — Held : 
the patent was invalid by reason of anticipa- 
tion by prior' publication & for want of 
subject-matter, Sc it was not infringed. The 
action was dismissed with costs. — Naam- 
LOOZE Vbnnootschap Fabribk van Instru- 
MBNTEN BN EMCTBISCHB ApPARATBN ” IK- 
vbntum ” V. Schneider (1981), 48 B. P. O. 
87. 

593. Add. Annotations : — As to (3) Refd. Bdtish 
Thomson-Houston Go. v. Metropolitan- 
Vickers Electrical Oo. (1928), 46 B. P. 0. 1 ; 
Pope Appliance Corpn, v. Spanish Biver 
Pulp & Paper Mills, [1929] A. 0. 269. 
Henerally^ Refd. Socidtd Anonyme Servo- 
Frein Dewandre v. Citroen Oars, Ltd. (1929), 
47 B. P. 0. 221. 


PART IV. sect. 2, SUB-SECT. 2.— 
B. (b) ii. 

523 iii. .] — Gbobobson Ubwin 

Sc CO., [19281 N. Z. h. B. 207.— N.Z. 

o I. .1 — Pope Applijlnob 

OoRpN. Spanish Bivbb Pulp & 
Paper Mills, [10293 A.O. 269.— CAN. 

0 tt. — — — Not Icnown or used 
by any other person.**] — Held : thougli, 
as decided in Pope Appliance Corpn. r. 
Spemish Biver Pulp <£: Paper MiUs. 
ZM.t the public use or sale for more 
than a year previously to the applica- 
tion must be public use or sale in 
Canada, yet the words which was not 
known or used by any other person 
before bis (appct.'83 invention thereof,** 
are not qi^fled by the words **in 
Canada;** k acoordinsrly, if it can be 
shown that the invention was Itnown 
or used by any other ^person in any 
part of the world before the inven- 
tion in Canada, that fact alone would 
render the patent invalid. — C anadian 
General IClbcwrio Co., Lto. e. Fad a 
Radio, Ltd. (1929). 40 T. L. B. 18,— 
CAN. 

PART IV. SECT. 2, SCB-SECT. 2.— 
B. (b) lit* 


540 1. Veer foU&wed by abandon- 
menf.}— An experiment wnich never 
be^mes completed, but up to the last 
remainB an experiment Sc nothing 
more does not as a rule anticipate a 
novel machine, devloe or process. but 
it the experimental stage is over Sc the 
machine or device operates elfeotlvriy 


for the purpose for which it was 
designed, Sc it is used by persons 
capable of understanding Its use there 
is a completed invention Sc a com- 
pleted publication even though for 
some other reason work with It is 
subsequently discontinued. — Veasby 
V. Denver rock Drill Sc Machinery 
Co., Ltd., [19301 App. D. 243.— S. AF. 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b) V. 

sj. ** On sale ** — Within Patent Act — 
What amounts to .} — Semet-Solvay Oo. 
V, COMR. OF Patents, (10273 3 D. L, B. 
386; [19273 Bxoh. 0. R. 218; ajfd., 
[19293 4 D. L. R. 1081; S. C. R. 172.— 


PART IV. SECT. 2, SUB-SECT. 2.— 
C. (a). 


594 ii. . 3 — Canadian General 

Eleotrio Co., Ltd. v. Fad a Radio, 
Ltd., [19273 2 D. L. R. 911; [19273 
Exoh. C. R. 134.— CAN. 

594 iil. .1 — Maunder v. Wan 

OANUt Sash Sc Door Factory Sc 
Ttmreb Co., Ltd., [19283 N. Z. L. R. 
686. — N.Z. 


694 iv. .3— By sech 7 (1) of 

Patent Act, 1923, of Canada, any 
person who has invented any {inter alia) 
new k useful art, process, machine or 
manufacture ** not known or used by 
others before, hla invention thereof/* 
8S as to which other specified clroum- 
stances do not exist, may obtain a 
pi!^nt granting him an exriusiYe pro- 


68 


perty In the Invention: — Veld: the 
knowledge or user by others con- 
templated by ihe words quoted above 
is not confined to Icnowledge or user 
within Canada, nor to knowledge or 
user of a pnbllo or open oharaoter 
excluding that which is secret or 
oonfidentlal. in construing the pro- 
vision the natural Sc ordinary meaning 
of the words should not be departed 
from in order to reconcile it with any 
theory of patent law evolved otherwise 
than from the language of the Act 
Itself. — Rice v. C^istiani, [19311 
A. C. 770; 100 L. J. P. C. 202; 145 
L. T. 624 ; 47 T. L. B. 637 ; 75 Sol. Jo. 
525. P. O.— CAN. 

594 V. .3— Held.- by the date 

of discovery of the invention is meant 
the date at which the inventor ow 
prove he first formulated, either in 
writing or verbally, a description wldc^ 
affords thp means of making that which 
is invented. There is no neoessity of a 
dii^osure to the public. He who first 
communicates an Invention ^ te 
"others** u^uld be the true 85 first 
Inventor In the eyes of the patent tow 
of Canada, as it stood j^vious to 
Sept. 1983.— J. Q. Bosft ENOINEEK- 
iNG Corpn. Sc Ross Enoinebrino of 
Canada, Ltd. v. Paper Maohinkrt» 
Ltd. Sc Hbllbtrom, [1982] Ex. 0. B. 
CMf 8 D. L. R. 241.-- 

59*4 Vi. : .3— In order to establish 

that a patent 3ias been antiripatod, ^y 
information as to the allege Invention 
given by any prior pubuoation must. 
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698. Add.AnnoUttiona: — ^Reld. Jones jcAttwood v. 
National Radiator Oo. (1928), 45 B, P. C. 71 j 
British Oelanese, Ltd. v, Courtaulds, Ltd. 
(1938), 50 R. P. C. 259. 

004. Add. Annotation : — As to (2) FoUd. V. D., 
Ltd. i>. Boston Deep Sea flshins: & Ice Co. 
(1936), 52 R. P. C. 303. 

604a. *— — — .] — ^An action was com- 

menced by V. D., Ltd., for infringement of 
five patents relating to deep sea fishing gear. 
Claim 1 of letters patent No. 175,824 was 
as follows : “ 1. A trawlmg gear of the type 
set forth in which the width of opening of the 
net is maintained by two separating panels 
or otter boards which are connected on the 
one side by towing lines or cables to a single 
boat & on the other side to the net by means 
of cables of relatively great length which 
converge towards the net so that the width 
of opening of the net is directly controlled 
by the inclination of the cables to each other, 
substantially as described.’’ Defts., former 
licensees, denied infringement. E. P. & 
B. A. P. applied by petition for the revoca- 
tion of these five patents. An application 
for leave to amend the first patent (No. 
175,824) was made by pltfs. upon which deft. 
& petitioners & several others appeared as 
resps. ; — Held: (1) all the claims of letters 
patent No. 175,824 were invalid for want 
of novelty or subject-matter, & that patent 
would be invalid even if the specification were 
amended as asked, amendment was re- 
fused ; & patent 209,032 was invalid for 
want of subject-matter, & patent 211,165 
was invalid for want of subject-matter as well 
as prior publication ; 8b all these three 
patents & patent 232,914, which was ad- 
mitted to be invalid, were ordered to 1^ 
revoked, subject to suspension of the order 
in the case of an appeal ; (2) letters patent 
No. 210,396 (patent of addition to No. 
209,032) fell with the parent patent but of 
itself had subject-matter & should become 
an independent patent, but that it had not 
been infringed. No certificate of validity as 
to it was given. The infringement action & 


the application to amend were dismissed 
with costs; (3) the deposit of a document 
on the shelves in the libra^ of the Ministry 
of Agriculture & Fisheries in London held to 
bo publication; (4) a patent does not run 
at sea outside the three-mile limit & user 
outside such limit coxfid not constitute either 
a prior user or an infringement ; (6) pltfs.’ 
conduct in knowingly allowing an invalid 
claim in a specification of letters patent to 
remain unamended might be a bar to relief 
by way of amendment ; (6) the question 
discussed whether the ct. can treat an agree- 
ment not to dispute validity as having any 
legal validity ; (7) aernhle : licensees in 

respect of specified vessels were not by 
reason of that fact estopped from setting up 
invalidity where other vessels were con- 
cerned. — ^V. D., Ltd. v. Boston Deep Sea 
Fishing & Ice Co., I/td., Re Vignbron 
Dahl et cie Petition for Revocation op 
Letters Patent, Be Vignbron’s Applica- 
tion for Letters Patent (No. 175,824) 
(1935), 62 R. P. 0. 303. 

618a. Publication In drawings.]— Re Crowther’s 
Application for a Pa'ient No. 373,942 
(1933), 51 R. P. 0. 72. 

613b. Publication in scientific paper.] — I. G. Far- 

BENINDUSTRIE AKT1ENGESELLSCHAF1'’S Ap- 
pijlcation for Revocation op IjEttbrs 
Patent No. 370,746 granted to O. F. Bloch 
& Ilford, Ltd. (1935), 53 R. P. C. 92. 

618c, .] — British Acoustic Fims, Ltd., 

PouLSEN & Petersen v. Nettlefold Pro- 
ductions No. 1213b, post 

618d. Publication in document deposited in library 
of Ministry of Agriculture. ] — (1) The deposit 
of a document on the shelves in the library 
of the Ministry of Agriculture & Fisheries in 
London held to be publication. (2) A patent 
does not mn at sea outside the three mile 
limit & user outside such limit could not 
constitute either a prior user or an infringe- 
ment. — ^V. 1)., Ijtd. V. Boston Deep Sea 
Fishing & Ice Co., Ltd. (1936), 52 B.. P. 0. 
303. 


for the purpose of practical utility, be 
equal to that firiven by the subsequent 
patent. The latter invention must bo 
uescrlbed in tho earlier publication 
that is hold to anticipate it, in order to 
sustain the defence of anticipation. 
Where the question Is solely one of 
prior publication it is not enough to 
prove that an apparatus described in 
an earlier specification, could have been 
used to produce- this or that result. 
It must also be shown that the specifica^ 
tlons contain clear & unmistakable 
directions so to use it. It must be 
shown that the public have been so 
presented with the Invention, that it 
is out of the power of any subsequent 
person to claim the invention as his 
OTO. — Cords & Cords Piston Ring 
Qo. of Canada, Ltd. e, Stekuiraft 
Piston Ring Oo. of Canada, 

Ex. C. R. 88 ; 3 D. L. R. 18 ; oiffd,, 
flt)35] 4 D. L. R. 6G7.-^AN. 

894 vU. .] — In order to establish 

that a patent has been anticipated, any 
information as to the alleged invention 
fdven by any prior publtoation must, 
(or the purpose of praotloal utility, be 
equal to that given by the subsequent 
patent. The latter invention must be 
aeeorihed in the earlier publication 
thht ^ held to anticipate it In order to 
sustain the defence 6 f aatidpatiou. — 
NOrwbbn EnsoTEtio Oo., Ltd. 85 


Western Electric Oo. Inc. v. 
Borkholdbr, Kelley & Burk- 
ITOLDER & KE1J.EY, LTD., 119.35] Ex. 
C. R. 127 ; 4 D. L. R. .598.^AN. 

894 viii. B. V. D. Co., Ltd. v. 

Canadian Cblanese, Ltd., [19361 
Ex. G. R. 139.--CAN. 

594 ix. .1— Sect, Cl (1) (a) of the 

Patent Act require that before a patent 
shall be declared void on the groimd of 
anticipation it must bo established that 
before the date of the application for 
such patent another Inventor had dis- 
closed or used the invention in such 
manner that it had become available 
to the public. — ^B. V. D. Co., Ltd. v. 
Canadian Celanese, Ltd., [1936J 
Ex. C. R. 139 ; revad, [1937] S. C. R. 
221.— CAN. 

sv. Privaia esMbitim .] — ^Australian 
letters patent No, 21809/25 were 
granted In 1925 in respect of an in- 
vention of ** Improvements in paper 
bags.** Claim 1 was as follows : — 
“ 1. A paper bag of the kind herolrt- 
before referred to having its walls 
composed of a plurality of plies of 
paper which are relatively movable 
at the places subjected to bending 
having one or both of its ends closed 
by means of sewing, stapling or the 
like.** A petition for revocation of the 
patent was presented to the High 
Ot. of Australia on the grounds of 


anticipation, want of subject-matter, 
ambiguity. & want of novelty by reason 
of an exhibition by the patentee's 
agent prior to the date of tho patent 
of a bag made in accordance with the 
specification. The High Ct. & tho 
Full Ot. dismissed the petition & up- 
held the validity of the patent, holdr 
Ing that tho exhibition was private 4c 
the patentee was protected by sect. 1 24 
of Australian Pawnts Act, 1903-1921. 
Petitioners appealed by leave to the 
Privy Council : — Held : the appeal 
should be allowed with costs & the 
patent be revoked, on the grouod that 
(a) the patent was invalid in that the 
demonstration of the bags was such as 
to be outside the protection of sect. 1 24 
of the Au^ralian Patents Act, 1903- 
1921, & ( 5 ) the patent was also invalid 
for Vrant of subject-matter, com- 
mercial success Induced by commercial 
acumen & in the absence of any demand 
for a substitute for jute forming 
no criterion of the inventive step. 
The point of law whether sect, 124 
forms any defence to revocation pro- 
ceedings or only operates to take away 
a ground or grounds upon which a 
grant of letters patent could be refus^^d 
was not decided, a decision not behig 
nooessaiw in the circumstances. — 
Paper Sacks Proprietary, Ltd. v. 
CowPER (1985). 63 R. P. 0. 31, P. O.— 
AUS. 
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616. Add, ^nno^ion ;-**Ref(l« British Oelonese, 
Ltd, V, Oourtaulds, Ltd. (1033), 60 R. P. C. 
259. 

625. Add, Anrwiation : — ^Hefd* Sharp Sc Bohms 
Inc. Boots Pure Drug Oo. (1028), 45 
B. P, O, 158. 

688« Add, Annataiiona : — Consd* Me L’AirL iq[uide 
Soci4t4 Anonyme pour L^Btude et L^Exploi- 
tation des Procedes George Claude’s Patent 
(1030), 49 B. P. O. 428; MuUard Radio 
Valve Co. v, Philco Radio & Television Oorpn. 
of Great Britain, Ltd., [1936] 2 AU E. R. 920. 

636* Add, ArmotaHon: — ^Refd. Be Higginson & 
Arundel’s Patent (1927), 44 R. P. 0. 430. 

640. Add, Annotation : — ^Refd. Sharp Sc Dohme Inc. 
V, Boots Pure Drug Oo. (1928), 45 R. P. C. 
153. 

642a* .] — Be 1, G. Pabbbnindxtstbib Aktikn- 

gessbllschaft’s Application for Revoca- 
tion OP Letters Patent No. 861,917 
GRANTED TO IMPERIAL CHEMICAL INDUSTRIES, 
Ltd. (1938), 61 R. P. C. 63. 

AnnotfMcm : — Apld. Be, Dreyfus* AjmUcation for a Patent 
(No. 285,968) (1935), 53 B. P. O.. 2^. 

642b* .] — ^PJtfs. were the owners of letters 

patent relating to a cigarette-making 
machine, the feature of which was that it had 
slanting vanes which ensured that the shower 
of tobacco falling upon the paper should not 
have a vertical movement, but should have a 
component of motion in the direction in 
which the paper was moving. The advan- 
tage of the machine was that it avoided an 
uneven distribution of the tobacco in the 
cigarettes, & by its use the speed of pro- 
duction was markedly increased. There was, 
however, a German patent of 1880, in the 
specification of which there was a drawing 
of a similar arrangement of vanes, Sc the 
arrangement was described, but its purpose 
was not described, nor was it claimed that 
such an arrangement had the effect of increas- 
the speed of production of a perfect 
cigarette^ The machine shown in the 1880 
specification worked at a much lower speed 
than did that of pltfs. An application was 
made, in an infringement action, to amend 
the specification by limiting the invention 
claim^ to machines capable of moving at a 
high speed, thereby excluding the earlier 
invention ; — Held : (1) without the proposed 
amendment, the patimt in suit was invalid by 
reason of anticipation by the earlier patent ; 

(2) the amendments sought were such as 
would distinguish the invention tpom the 
earlier one without enlarging its scope, Sc 
were such as might be allowed within 
Patents Sc Designs Acts, 1907-1932, s. 22 ; 

(3) the patent as amended was valid ; (4) the 

claim as originally framed had been framed 
in good faith Sc with reasonable skill Sc know- 
ledge. Therefore, although the patent was 
invalid at the time when it was infringed, 
damages could be awarded in respect of such 
inlrmgement8.---MoLiNS v, iNDuerRiAL Ma- 
chinery Oo., Ltd., tI9$7] 4 AH E. R. 295 ; 81 
Sol. Jo. 980, 0. A. ^ 

e 55 a. — ^ QussUbB pt BOiiitoctioii— Evidenee of 
intention inadmlsslUetl^Whethar a speoifi- 


oation is an antieipation of a later patent, 
apart from statutory provisions, 4ep^4s 
upon the eonstraetion of the sneotfieation, 
verbal evidence as to the intentioin of the 
perscxn whose specification it is being in- 
admissibld.— -C anadian General Eleotrxg 
O o., Ltd. v* Fada Radio, Ltd., [1930] A* O. 
97 ; 99 L. J* P* 0. 58 ; 142 L* T, 106 ; 47 
B. P. O. 89, P* 0* 

Anmtatim Beld. Btoe v. Ohxtotiaiii (1931), 47 T. L, 587, 

659* Add, CUaHon: — Affd, sub horn. British 
Tromson-Houston Co., Ltd* v, Metro- 

POLITAN-VlCKERS ElEOTRXOAL CO., 

(1928), 45 R. P. 0* 1, H. L. 

Add, Ann^daHona •* — Consd. Pope Appliance 
Oorpn. e. Spanish River Pulp Sc Paper MHls, 
[1929] A. O. 269. Refd. British Hartford- 
Fairmont Syndicate, Ltd. v, Jackson Bros, 
(Knottingley), Ltd. (1932), 49 R« P. O. 495. 

659a. .]-^In 1927, a patent was granted 

in respect of improvements in or relating 
to aoruating devices for the control of the 
carburetters of internal combustion engines, 
but applicable for other purposes.” The 
first (dalm was as foUowa : ” Actoatiz^ pro- 
vision suitable for use in connection with the 
control of the carburetters of internal com- 
bustion engines but applicable for other 
purposes having a rotary hand grip or 
operating member adapted to displace a 
longitudmally movable member incorporated 
witmn or substantially within the overall 
transverse dunension of said grip or operating 
member Sc a front collar for said grip or 
operating member said front collar being 
adapted to embrace the handle bar or other 
supporting member upon which the said 
actuating member is adapted to be mounted 
Sc in which the said grip or operating member 
is of a character such that power trans- 
mission mechanism which it may be adapted 
to actuate can be disconnected from it at a 
time at which it is mounted or located upon 
said handle bar or supporting member with 
said front collar in its normal position.’* 
Pltfs. commenced an action for infmigement 
of the patent. Defts. denied infringement 
Sc alleg^ that the patent was inviuid by 
reason of anticipation by prior specifications 
Sc prior users, for want of subject-matter Sc 
utiUty 6c; for insufficiency, Sc counterclaimed 
for the revocation of the patent* Pltfs* 
alleged that the object of the invention was 
to be able to expose the point of attachment 
of the power tranwnission meehanitan, 
ease of replacement, while keeping all the 
parts in operative engauKement upon the 
handle bar. One of the prior specifioationi 
of A*M. A.C. relied (m by defts* dabbed suctt 
a device in the letter-press, but ihowed In 
the djrawlngB a meonanisna which coUld 
not be operated so as to fulfil the objects of 
pltfs.’ patent : — HeSd .* assuming that the 
specification was not ambiguous. Sc that Its 
object was as alleged by ph^, snecifiea- 
tion of A.M.A.O. disclosed in its drMjxmm 
device that could be modified by a slml^^ 
mechanic so as to fulfil ^tfs.’ obleots Sc 
acoordmgly the patent was invalid either I# 
reascm of anMcipaticn or want d 8Uh|ei# 
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ixu^lter. The action was dismissed ^th 
oosfis d; an ord^ was made for the revocation 
of the patent^ such order to lie in the office 
ifor eix weehs, or if notice of appeal be given, 
until judgment in the appeal.'^ — A mat^ a, 
HATSm - OABBUmSTTEiES, JjTD, V. BoWDBK 
Wito, lm>. (IPSO), 48 B. P. O. 106. 


ggOa, ,] — In an action for infringement defts. 

denied infringement, ^ alleged that the 
patent was invalid by reason of (inter alia) 
want of utility. Pltfs. proved the utility of 
their invention i—Held : the patent was 
valid, d; had been infringed. — British 
U rrmoD Shoe Machinery Co., Ltd. v. 
Lakbert Howarth d; Sons, Ltd. d; G-imson 
Shoe Maohinbry Oo., Ltd. (1927), 44 
B. P. 0. 611 ; mi^equeni proceeMnga (1929), 
46 B, P.0, 316. ^ 


6B0b. S. P. British United Shoe Machinery Co„ 
I/TD. V. GmsoN Shoe Machinery Co., I/td. 
(1928), 45 B. P. 0. 290, 0. A. 

680c. 8* P. Parkbs S. d 0o„ Ltd. v. Cooker 
Bros., lm>. (1929), 40 B. P. O. 241, 0. A. 

6$0d. .] — Letters Patent No. 317,199, dated 

July 14, 1928, d No. 320,603, dated July 14, 
1928, were granted to N. d O., Ltd, d M. 
Letters Patent No. 294,972, dated May 3, 
1927, were granted to V. N. d G., Ltd. d 
M. brought an action for infringement 
gainst J., to which V. was afterwards 
joined as co-pltf. Claim 1 of No. 294,972 
was as follows : “A process for making 
. diazotypes by exposing under a transparent 
original a layer containing a diazo-compound 
decomposable by light, d then developing, 
wherein there is present in the finished picture 
a reducing agent.” Deft, denied infringe- 
ment, d alleged that Nos. 317,199 d 320,003 
were anticipated by certain prior users, d 
that No. 294,972 was invalid by reason of 
want pf novelty d subject-matter, in- 
sufficiency, inutility, d false suggestion. 
Deft, coimterclaimed for the revocation of 
all three patents d also for relief in respect of 
actionable threats. At the trial, in conse- 
quence of certain evidence given for pltfs., 
deft, obtained leave to amend his particulars 


of objections by adding an allegation of non- 
disclosure of the best method known to the 
patentee. Pltfs. did not seek to prove in- 
fringement of No. 320,603, d at a later stage 
did not seek to support the validity of this 
patent or of No, 317,199 : — Meld : as to 
patent No. 294,972 on the evidence (a) some 
five or six of the very numerous bodies com- 
prised in the preferred classes of reducing 
agents were effective, (6) others of the same 
bodies would be incapable of producing the 
desired result, but would be known to a com- 
petent chemist as unsuitable, (c) others of 
the same bodies would not be so known, but 
their suitability could be tested by simple 
experiment ; that, assuming iu the patentee’s 
favour that claims 1 d 16 covered only the 
use of reducing agents which be had indicated 
to be suitable, the fact that many of these 
bodies were useless rendered the claims bad 
for want of utility ; that it was essential to 
the success of the process that the print 
should finish neutral or acid, that this had 
been known to tlie patentee, d had not been 
disclosed, & that consequently the patent 
was invalid under sect. 26 (2) (j) ; infringe- 
ment had not been proved ; Nos. 317,199 d 
320,603 were invalid for want of novelty ; also, 
deft, had proved actionable threats. Judg- 
ment was given for deft,, with costs, d he 
was granted an injunction to restrain threats 
in respect of the three patents in suit d 
agreed damages. The costs of the applica- 
tion to amend the iiarticulars of objections 
at trial were ordered to follow the event, d a 
certfficate was given in respect of certain 
particulars of objections. The order for 
revocation of patent No. 294,972 was stayed 
in the event of an appeal within one month 
upon terms that the patentee should not seek 
to amend. — Norton d Gregory, Ltd. v. 
Jacobs (1936), 64 B. P. C. 68; affd. (1937), 
64 B. P. O. 271, C. A. 

688a. •] — Bose Street Foundry d 

Engineering Oo., Ltd. v. India Bubber 
Gutta Pbroha d Telegraph Works Oo., 
Ltd. (1929), 40 B. P. 0, 294, O. A. 

AnnotfUion: — ^Reld. Cincinnati Grindera (Ino.) p, B. S. A. 

Tools, Ltd. (1&30), 48 R. P. 0. 33. 


Part V. — ^Application for Patent 


696. Add, AnnataHon : — ^Refd. Me Von Krogh’s 
Patent (1929), 49 B. P. 0, 417. 

700a. .3 — Ee I. G, Fabbenindustbie 

AKTnSNaESELLSCMAFT APPLICATION POR A 

Patent (1934), 61 B. P. 0. 196. 

700b* Effect ol.]-^ampl6e d Indorsements 
thereon, deposited under Patents d Designs 
Act, 1907 (c. 29), a. 2 (6), can be r^ed on in 
aid of the interpretation of the specfficatitcm, 
d as effective prior publication ag ains t a 
subsequent olaun.— -N ^otes of Offxozal 
Buungs 1928 (B) (1928)^ 46 B, P. C. App. iv. 


704. Add. AnnataHon : — ^Refd. Be Farbenindustrie 
Akt.^s Application (1928), 46 B. P. C. 271. 

709a« Power to modify forms.] — The Comp- 
troller may only modify patents forms so 
as to adapt them for some purpose akin to 
the purpose for which they are primarily 
intended . — Ee Salles’ Appmcation (1927), 
46 B. P. 0. 61. 

700b. Power to divide or antedate application on 
second application.] — Be Wingate’s Patent, 
No. 724a, post. 


PART XV. 


SECT. S, SUB-eSCT. 1. 

_ « 0.L. R. 448 

R. 8. 


A 0/ aaesMm la 
tl.l4ireld.* s dtihdte 

not toaclred: bi 

law to soitain an invcnV “ * 


wnomxt of utility being sufficient. 
Oommoroial utility is the very essence 
of a patent, d a favourable reception 
br .tbe/'^sm^Bsing public is sm^ 
o^eUCe of that^ degre>e of utility 
required by law.*--PwnniaB ^ e, 
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PART IV. SECT. 8, SUB-SECT. 2. 

090 i. JSlfeet of nm-itser.) — Elbotao 
LTnO ZZKO PSOOBSS Co. V. Fbibnch's 
OosmMx Obe Rbduoiko Go. of 
CANADA. liTD.. (19271 Esxshi 0. Rv 84 ; 
U [liao] S. 0. B. 482 ; 4 D. L. R. 
I.— *-0AII. 



Cases 717—768. 


English and Empire Digest Supplement. 


717. Add. Annotations: — As to (1) Coiisd« Be included in the grounde of opposition 

Farbenindustrie Aktiengesellschaft, Applica* enumerated in sect. 11 of the Act . — Be 

tion for a Patent (No. 307,768) (1933), 60 Wmoara^s Patent, [10311 2 Ch. 272 ; 100 

R. P. 0. 249 ; Be Kodak, Ltd. Application L. J. Oh. 370 ; 146 L. T. 672 ; 47 T. L. R. 541 ; 

for a Patent (1936), ^3 R. P. C. 276. Held. 48 R. P. O. 416. 

Be Farbenindustrie Akt’s Application (1928), ^ 

46R. P. C. 271. As <0 (2 )Refd.JRe Wingate’s 727. For the existing paragraph substitute the 
Patent (1931), 47 T. L. R. 641. following paragraph 


724a. Whether prohibition lies.] — On Oct. 26, 

1928, W. lodged an application A provisional 
specification for a patent for improvements in 
folding spectacles. The complete specifica* 
tion was lodged in July, & accepted in Dec. 

1929, as No. 322,297. In Feb. 1930, notice 
of opposition was given by B. & the T. 
Optical Co. In Apr. 1930, W. lodged 
another application with a complete specifica- 
tion, differing only from No. 322,297 in the 
claims, which were fewer in number, but 
widened by the omission of certain limiting 
words. This speciffcation was accepted on 
Apr. 28, 1930, as No. 328.684. W. then 
made an application for a division of the 
patent under r. 13 of the Patents Rules, Sc 
the Comptroller allowed it, holding that 
No. 328,584 should be treated as an applica- 
tion for a patent for an invention excluded 
by amendment from specification No. 322,297, 
& should bear date Oct. 26, 1928. The 
opponents, contending that the ComptroUer 
could not divide or antedate the application. 
Sc that his decision, in the circumstances, was 
vUra vires the Patents Sc Designs Act & the 
rules thereunder, moved for a writ of pro- 
hibition to restrain the Comptroller Sc W. 
from proceeding with application No. 328,684 : 
— Held: (1) the decision of the Comptroller 
being in a matter of the administration of 
the Patent Office Sc the procedure in granting 
a patent, was final, subject to an appeal to 
the Law Officer under the Act, Sc to directions 
which might be given by the officer imder 
sect. 74, &; prohibition would not lie against 
the Comptroller or the Law Officer in respect 
of any act or decision so done or made ; 
(2) the division or antedating of an applica- 
tion for a patent provisionally decided by the 
Comptroller before opponents have been 
heard is a matter which can be reopened Sc 
the decisions thereon reviewed in opposition 
proceedings, according to long established 
practice in the Patent Office, notwithstanding 
that such questions are not specifically 


Injunction to restrain aobeptance — Lawful 
ground of objection — Secret processes/^] — 
Where an iidunction had been granted to 
restrain appct. lor a patent from disclosing 
processes derived from pltf . c6., or from doing 
any act which might cause same to be- 
come public or commonly known. Sc the 
Comptmller-General refused to undertake 
when he should receive an application for 
the acceptance of a complete speciffcation to 
consider such injunction a ** lawful ground of 
objection to the acceptance of the complete 
specification within Patents Sc Designs Act, 
1907 (c. 29), s. 7 (3), objecting to his duty 
prescribed by the Patent Acts being In any 
way interfered with by the ct., the ct. 
granted an injunction restraining the 
Comptroller-General from accepting the com- 
plete specification, as under sect. 9, on such 
acceptance, the matter would be thrown 
open to public inspection, the speciffcation 
bei^ concerned with some of the processes 
which, as between pltf. co. Sc appct., appct. 
had been restrained from disclosing. Sc because 
the Comptroller-General might accept the 
complete specification on the footing that 
the injunction against appct. would not con- 
stitute a lawful ground of objection within 
sect. 7 (3). On appeal the S.-G. on behalf 
of the Comptroller-General undertook that 
the injunction grante^I against appct. would 
be properly considered in deciding whether 
the speciffcation should be accepted as being 
something which might constitute ** a lawful 
ground of objection^’ to sucli acceptance, & 
by consent the order against the Comptroller- 
General was discharged, notice of discon- 
tinuance to be served upon him. Appct. was 
also further restrained from proceeding with 
his application in addition to the injunction 
granted against him in the ct. below. — Rex 
Co. Sc Rex Research Corpn. v. Muirhead &; 
Comptroller-General of Patents (1926), 
96 L. J. Ch. 121 ; 136 L. T. 568 ; 44 R. P. C. 
38, C. A. 


Part VI.— Specifications. 

736. Add. Annotation : — ^Refd. Kraft, Kraft Cheese 757, Add. Annotation : — Hefd. Be Bramwell’s 
Co. (Incorporated) Sc Kraft Walker Cheese Patent (1930), 49 R. P. C. 431. 

Co. Proprietary, Ltd. v. MoAnulty (1931), yes. Add. Annotation .—Held. Ee Hull’s Patent 
48 K. P. C. 630. (1930), 49 B. P. C. 433. 


PART V. SBOT. B. SUB-SBOT. 1. 

I t. Stateinent of dote — No 

pnufer to amend.] — Held: after die- 
olcenre made between the parties in 
conformity with r. 32, an order in 
ohambers shonid not be made allowing 
one of the parties to amend its state 
meat of the date of the invention rtited 
on in the action. — 


Hsfrigeratino Cohpn. V. FmoiiiAinfi 
OOBPN., 11932] Ex. C. R. 67.— CAN. 

PART VI. SECT. 4, SUB-SECT. 1. 

ta. Genetat ndee.] — Db Fokbst Peo- 
NoFiLM OF Canada, Ltd. v. Faaious 
Platers Canadian Cokpn., Ltd., 
tnm BX. 0. R. 27 ; 3 O. h. R. 303.— 
CAN. 
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to. Beferenee in claim to 

claim in same 9 peeifkxUion.h^Bdd : the 
inolnslon by reference In one claim, of 
one or mom preceding olalms, in the 
specifioation accompanying an applica- 
tion for lettem patent for an invention, 
is permissible under Patent Act. — 
A. 0. CossoB, Ltd. v. Patents Comr., 
(19361 Ex. O. R. 22 ; 2 D. L. Ba 769.— 
CAN. 
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778. AM. AnrnUd^: — ^Refd. Re Dreyfus* Applns. 
(1927),44E.P. 0.291. 

789. Add, Annotation: — Consd. Kraft, Kraft. 
Ch^se Co. (Incorporated) & Kraft Walker 
Cheese Co. Proprietary, Ltd. v. McAnulty 
(1931), 48 B. P. O. 530. 

789a. — .] — Held: assuming applts.* con- 

tention that a process for the production of 
a permanently keeping cheese was the main 
object of the specification was right, the 
patentee had not fulfilled his promise & 
shown the way to secure a permanently 
keeping cheese, even allomng that the 
pat^tee used the expression in a com- 
mercial sense intelligible to those concerned 
in the trade ; & there was insufficiency in the 
description of the process to be followed ; 
the patent was invalid. — Kraft, Kraft 
Cheesb Co. (Incorporated) &; Kraft 
WaiiREb Cheese Co. Proprietary, Ltd. v. 
McAnulty (1931), 48 R. P. C. 636, P. C. 

795. AM, Annotations : — Refd. Pope Appliance 
Oon)n. V, Spanish River Pulp & Paper Mills, 
[1929] A. 0, 269 ; Be Farbenindustrie (I. G.) 
A. G.*s Patents (1930), 47 R. P. C. 289; 
British Celanese, Ltd. v, Courtaulds, Ltd. 
(1933), 60 R. P. C. 259 ; Compagnie Centrale 
des Emeiis et Produits a Polir for Letters 
Patent No. 343,970 (1933), 52 R. P. C. 167. 

796a. .] — Rose Street Foundry & 

Engineering Co., Ltd. v. India Rubber 
Gutta Pbrcha & Telegraph Works Co., 
Ltd, (1929), 46 R. P. C. 294, C. A. 

Annotation : — ^Befd. Ciaotnnati Grinders (Inc.) v, B. S. A. 

Tools, Ltd. (1930), 48 R. P. 0. 33. 

7961). .] — Pltfs. were owners of letters patent 

for “ improvements in So relating to apparatus 
for grinding cylindrical bodies.” The 
machme, the subject of the patent, was 
known as a centreless grinding machine, 
since the work to be ground was not sup- 
ported between centres, but was caused to 
rotate between the grinding wheel So two 
other points of support. In pltfs.’ embodi- 
ment of the invention So in the machine 
illustrated in the specification, the work 
rotated between a peripherally acting find- 
ing wheel So a peripherally acting regulating 
wheel So rested upon a work rest placed 
between the two wheels. The specification 
described a theory according to which the 
machine was said to work. Claim 1 oi the 
specification was for “a method of grinding 
cylindrical bodies, which consists in support- 
ing a substantially cylindrioal body in 
operative relation to a grinding surface 
having portions progressively more distant 
from the surface supporting the cylindrical 
body, rotating said body by means of a 
driving member. So in moving said rotating 
body into contact with more distant portions 
of said grinding surface as said driving 
member moves said body relative thereto 
when said member engages projecting 
irregularities in said body,” Centreless 
grinders using non-peripherally acting wheels 
either for regulating or grinding were old. 
Pltfs. brought an action for ^ringement 
against defts. who had built a machine with 
peripherally acting wheels, similar to pltfs.* 
machine. Defts* disputed the validity of the 
patent. So also submitted that, as their 
machine had been sold So supplied in parts 
Sc assembled at the works of the purchasers. 


this did not constitute infringement by them* 
Defts. connterclaimed for revocation of the 
patent : — Held : it had not been proved that 
pltfs.’ machine worked according to the 
theory given in the specification ; the claims 
were not limited to peripheral grinding or 
regulating wheels, but included machines 
whose grinding or regulating wheels were 
discs ; the “ driving member ” claimed was 
a mechanical equiv^ent of a fixed back rest 
which was therefore included in the claim ; 
So therefore the claims were anticipated So 
were invalid for lack of novelty ; also that, 
on a construction of the specification put 
forward by pltfs., the invention had not b^n 
distinctly stated So that it merely consisted 
in certain, not novel, adjustments of weU- 
kmown parts of a well-known machme. Sc, 
if the patent had been valid, the infringement 
would have been committed by the user who 
operated the machine in the infringing con- 
figuration So not by defts., the sellers of the 
machine alleged to infringe. The action was 
therefore dismissed & an order was made for 
revocation under the counterclaim. Pltfs. 
appealed : — Held : the patent was not 

limited to the use of peripherally acting 
wheels So was therefore bad for want of 
subject-matter So novelty ; it was also bad 
for ambiguity Sc want of utility ; So the 
specification as drawn was calculated to 
revent a workman from using the tools of 
is trade. The appeal was therefore dis- 
missed. — Cincinnati Grinders (Inc.) v, 
B. S. A. Tools, Ltd. (1930), 48 R. P. O. 33. 

Annotation: — ^Befd. Lamson Paragon Supply Co., Ltd. v. 
Carter-Davls. Ltd. (1930), 48 rTp. C. 133. 

79$c. .] — ^In 1919 letters patent were granted 

in respect of “ improvements in the cylinders 
of iutemal combustion chambers.” Claim 1 
was as follows : ” In an internal combustion 
engine m which both the inlet So exhaust 
valves are disposed in one So the same side 
space or pocket, the combination with a 
cylinder whose head is fiat So arranged so as 
to permit only the minimum clearance 
between it So the piston which is necessary 
for mechanical reasons, of a valve pocket 
constituting the combustion chamber or 
space which is situated at the side of the 
cylinder So formed with a part which overlaps 
the cylinder head or bore where is a port 
whose area is substantially the same as that 
of the inlet valve port.” In 1931 pltfs. 
commenced an action for infringement of the 
patent. Defts. denied infringement So alleged 
that the patent was invalid by reason of lack 
of novelty, subject-matter, So utility. So by 
reason of ambiguity So insufficiency of defini- 
tion ; — Held : the invention solved a pro- 
blem which had existed in 1919 by a means 
new in 1919 ; the invention did not relate 
only to the form of the combustion chamber, 
but had another feature ; the patent was 
novel So had subject-matter ; So there was not 
sufficient ambigiiity in the words “ minimum 
clearance,” ” pori> or passage,’* sub- 
stantiaUy the same area,” to invalidate the 
patent ; construing the specification as a 
whole So considering the purpose of the in- 
vention the words ” area of a port or passage ” 
were sufificiently definite So meant “ the 
minimum cross-sectional area of a passage ” ; 
defts.’ engine had minimum clearance & the 
area of its cylinder head port or 



Cam 7800— 89e«. iaii) Bmfibe 

^ wasi though uot equtiih suh^tautiaily i 
equal to the area of the inlet valve p<»rt ; & ' 
the patent was valid Sc had been inmnged. — 
Bicabdo Sc Bicaikdq Sc Cto*, Bngxneebs 
(1927), l/TD, V. Boons, lm>. Sc HlIJJJiAN 
Motor Oar Oo., Jjtd* (1938), 61 B. P. C. 
36, 92. 

79ad. .] — ^Pltfs. brought an* action for in- 

fringement of their patent for “ Improve- 
ments in or relating to apparatus for printing 
late news in newspaper printing machines.*’ 
Defts. denied infnngement & alleged that 
the patent was inv^d. The words ** sub- 
stantially as hereinbefore described ** ap- 
peared in the usual way at the end of the 
claims. The following words also appeared 
in the specidcation ; ^ It will be understood 
that the invention is not limited to the actual 
construction or to the combination of the 
features of the construction hereinbefore 
described as the operations described may 
be carried out in constructions considerably 
different without departing from the in- 
vention.** Bennett, J., held that the 
patent was void for ambiguity. Pltfs. 
appealed ; — Held : any ambiguity must be 
resolved in the favour of pltfs. & the restric- 
tion of the invention to a particular type of 
mechanism; the words substantially as 
hereinbefore described ** merely refer back 
to the body of the specification Sc their scope 
Sc meaning vary in each particular case ; in 
this case they referred to the whole specifica- 
tion & to each element in the combination 
but they had not the effect of making the 
claim one for a principle ; the words set 
out above beginning ** it will be understood 
, . though now common in specifications, are 
obscure in their moaning, are not a descrip- 
tion of anything, cannot be imported into the 
claim by the words “ substantially as herein- 
before described,’* & are not a proper way 
of claiming a principle. The use of such 
words is to be avoided. — Crabtree Sc Sons, 
liTD. u. Hoe & Oo., Ltd., [1936] 2 Ail B. B. 
1639; 63 B, P. 0. 443, C. A. 

799. Add, AnnoUxiion: — ^Refd. No-Pume, Ltd. v. 
Prank Htchford & Co. (1986), 62 B. P. C. 
231. 

804. Add, Annoiatiom: — Coiisd. Hanks v. Ooombes 
(1928), 46 B. P« 0. 237 ; Bose Street Poundry 
Sc Engineering Cov v. India Rubber Gutta 
Percha Sc T^egraph Works Co. (1929), 46 
B. P. C. 294 ; Crabtree Sc Sons, Ltd. v. Hoe 
Sc Co. (1936), 62 K. P. 0. 367. Refd. Sub- 
marine Signal Oo. v, Henry Hughes Sc Son, 
Ltd. (1931), 49 B. P. 0. 149 ; British Hart- 
ford-Paimiont Syndicate, Ltd. v, Jackson 
Bros. (Knottingley), Ltd. (1932), 40 B. P. .0. 
496 ; British Oelanese, Ltd. v. Oourtaulds, 
Ltd. (X933), 60 B. P. 0. 269; Marconi’s 
Wireless 'Telegraph Oo. v. Philips Lamps, 
Ltd. (1933), 60 R. P. C. 287; Mullard 
Radio Valve Co. t?. Philco Radio Sc Television 


DjGssf STTppixuBsrr. 

OotptK, of Great Britain, Ltd., [1930J 2. AJl 
E. B. 920. ; ; 

804a. As to — ^Hanks v. OookbbA, No. 

808b, onto. 

810a. Chbiobohe Pabrx2; auv A<mm 

(VoBK B. SoHERmo) Patent fl92d), 46 
R, P. 0. 403. 

810b. — •The employment in claims of such 
terms as “ known methods ** Sc ** general 
methods leads to ambiguity Sc doubt. — Be 
British OBnANESs, Ltd., Elias Sc Brown, 
Application vob a Patent (1984), 61 
E. P. a 192. 

814. Add, AnmiaMan Betd. Sharp Sc Bohme 
Inc. V, Boots Pure Drug Oo. (1928)« 45 K« F. 0. 
153. 

838. Add, Annotation : — As to (1) Reid. Norton Sc 
Gregory, Ltd. v, Jacobs (1936), 64 B. P. 0. 68. 

842a. - — — The Minnesota Mining Sc 

Manufacturing Go., applied to the Comp- 
troller-General of Patents under sect. 26 of 
Patents Sc Designs Acts, 1907-1932, for the 
revocation of Letters Patent No, 387,126 
granted to Johnson Sc Johi^on (Great 
Britain), Ltd. on a communication by 
Johnson Sc Johnson, a corpn. organised by 
the laws of certain States in the United States 
of America for “ Improvements in or relating 
to Waterproof Fabrics Sc the Production 
thereof.” The grounds set up for the 
application were prior publication Sc in- 
insuflicient Sc unfair description. The 
Assistant-Comptroller ordered the patent 
to be revoked. The patentees appealed to 
the ct. Sc were allowed to adduce further 
evidence as to the meaning of technical 
terms used in the specification Sc in the art. 
The patentees offered further amendments at 
the hearing of the appeal i-^Held : the com- 
plete specification as filed was bad for in- 
suificiency, such insufficiency could not be 
cured by any proper amendment, as if the 
proposed amendments were allowed the 
patent would be converted into one for an 
invention substantially different from that 
claimed. The appeal was dismissed. — Be 
Johnson’s Patent (No. 887,125)“(1936), 64 

B. P. 0, 151 ; affd„ [1937]^4 AH E. B. 561, 

C. A. 

848. Add, AnnotaUm ^Refd. Be Chemische 
Fabrik atff AoHen (Vorm E. Schering) Patent 
(1928), 45 B. F. 6. 408. 

868. Add. Annotation ;-^eneraUy^ Oonsd. No- 
Fume, Ltd. V, Frank Pitchford Sc Oo. 
(1936), 62 R. P. 0. 231, 

886. Add. Annotation : — Consd* No-Fume, Ltd. v, 
Frank Pitchford Sc Oo. (1035), 52 E. P. C. 231. 

894a. Suitable <lrawiiigs<-Wlia( m,]—Be Stan- 
dard Telephones A; Cables,. Lim.*8 A^pli- 
OATION (1928), 46 B. P. C. 188. 

898a. ^*]---ln 1^0 letters patmt were granted 

in respect of ** an improved hair curler/’ 
Claim 1 was as follows An improved 
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ot the kind referred to provided 
idth h premire hahuadi^ eliMsUc cord on the 
oppoeite eid^ of the body to the gripping 
eubetaatially as herehi described. In 
plt)fs« commenced an action for izifringe* 
ment of the patent. Defts* denied infringe- 
ment A alJeged that the patcoit vras invwd 
by reason pf lack of novdty, subject-matter 
Sn utility by reason of false suggestion of 
^ePts advantages contained in the speci- 
fication <Hc2d : the patent was invalid by 
reason of lahte suggestion dc want of subject- 
matter* but had the patent been valid it 
would have been infringed. The action was 
dtsmimed with costs, save so far as they had 
been increased by the issue of infringement 
& a certificate was granted as to the par- 
ticulars of objections. — ^A keroyb v. Strakgb 
{19821), 50 R. F. 0. 28. 

897a* InvaUd claim knowingly inoluded—Bar to 
right to amend,} — . B., I/rp# v. Boston Desup 
Sea Fishing ds Ice Co., Ltd., Ee Vigneron 
Bahd et Pie Petition eor Revocation of 
Letters Patent, Rc Vignebon*s Applica- 
tion FOB Letters Patent (No. 175,824), No. 
604a, ante. 

910. Add. Annotations to (3) Reid, Boyce t>. 
Morris Motors (1927), 44 R. P. C. 106. 
Generally^ Held. Parkes Samuel &; Co. v. 
Cooker Bros. (1929), 46 R. P. C. 241. 

918. Add. Annotation: — Retd. Mellor v. Beard- 
more (1927), 44 R. P. 0. 176. 

921. Add. Annotations : — As to (1) Consd. British 
Hartford-Fairmont Syndicate, Ltd. v. J^k- 
son Bros. (Knottingley), Ltd. (1982^ 40 
R. P. 0. 496 ; Brmah Celanese, Ltd. t). 
Oourtaulds, Ltd. (1933), 60 R. P. C. 269. 
Retd. Mellor r. Beardmore (1927), 44 B. P. C. 
176 ; Sharp & Bohme Inc. v. Boots Pure 
Drug Co. (1928), 46 R. P. C. 163 ; Ee Simon- 
Oarves Robinson’s Patent (1928), 46 
R. P, 0, 407. 

958. Add. Annotation : — Reid. Ee Adamson 
(Darnel) & Co. dc Kerfoot Patent 863,087 
(1932), 60 R. P. O, 171. 

954a. Opponents* specification.] — Ee British 
Oblanese, Ltd., Henry Dreyfus, & Clif- 
ford Ivan Haney’s appuoation (1933), 
SO^'R. P. 0. 247. 

954b. Reterence with dlsclaimer--Form of.] — If a 
specific reference is inserted in a specification 
followed by a disclaimer, the disclaimer 
should state as clearly as possible the precise 
matter disclaimed.*-*-^ SocuM dbs usines 
OH ntiQUEs Rhonb-Pouioto Patent (No. 
840,446) (1983), 60 B, P. 0, 280* 

954c. Proceeding under seeto ll--StAtatory 
reference— Ro |K>wcr to Insert.]— Be DHeyfus 
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Application fob a Patent (No. 285,968) 
(1936), 62R.P.C.299. 

989. Add. Annotation : — Generally, Refd. British 
Celanese, Ltd. v. Oourtaulds, Ltd. (1938), 60 
R.P. 0.269. 

97$. Add. Annotations : — Oeneratly, Refd. Ee Dew- 
ranee Patent (1930), 49 R. P. 0. 424 ; Mar- 
coni’s Wireless Telegraph Co. v. Philips 
Lamps, Ltd. (1933), 60 R. F, O. 287. 

996. Add. Annotations : — Apld. Hanks v. Ooombes 
(1928), 46 R. P. 0. 237. Consd. Rose Street 
Foundry & Engineering Co. v. India Rubber 
Qutta Percha & Telegraph Works Co. (1929), 
40 R, P. C. 294 ; British Hartford-Fairmont 
Syndicate, Ltd. v. Jackson Bros. (Knotting- 
ley), Ltd. (1932), 49 H. P. C. 495 ; British 
Hartford-Fairmont Syndicate, Ltd. v. Jack- 
son Bios. (Knottingley), Ltd. (1934), 61 
R. P. 0. 264 ; Ee Application for Com- 
pagnie Centrale des Emeris et Produits a 
PoUr for Letters Patent No. 343,970 (1933), 
52 R. P. C. 167 ; Crabtree & Sons, Ltd. v. 
Hoe & Co. (1936), 62 R. P. O. 367 ; Mul- 
lard Radio Valve Co. v, Philco Radio &. 
Television Corpn. of Great Britain, Ltd., 
[1936] 2 All E. R. 920. Refd. Ee Farbenin- 
dustrie (1. G.) A. G.’s Patents (1930), 47 
R. P. 0. 289 ; British Celanese, Ltd. v. 
Oourtaulds, Ltd. (1933), 50 R. P. C. 269; 
Marconi’s Wireless Telegraph Co. v. Philips 
Lamps, Ltd. (1933), 60 R. P. 0. 287. 

1000. Add. Annotations : — Refd. R. C. A. Photo- 
phone, Ltd. V. Gaumont-British Picture 

Corpn., Ltd. & British Acoustic Films, Ltd. 
(1935), 62 R. P. 0. 206 ; Crabtree & Sons, 
Ltd. V. Hoe & Co., [1936] 2 All E. R. 1639. 

1002. Add. Annotations : — Consd. R. 0. A. Photo- 
phone, Ltd. V. Gaumont-British Picture 

Corpn., Ltd. & British Acoustic Films, Ltd. 
(1036), 63 R. P. C. 107. Refd. R. C. A. Photo- 
phono, Ltd. V, Gaumont-British Picture 

Corpn., Ltd. & British Acoustic FUms, Ltd* 
(1936), 62 R. P. C. 206. 

1018a. Gill’s Applioation (1935), 51 

R. p. 0. no. 

1022. Add. Annotation: — As (1) Refd. Mullard 

Radio Valve Co., Ltd. v. Philco Radio ^ 
Television Corpn. of Great Britain, Ltd. 
(1936), 62 R. P. C. 261. 

1028. Add. Annotation : — Consd. No-Fume, Ltd. 
V. Frank Pitchford & Co. (1936), 62 R. P. C. 
231. 

1040. Add. Annotedions: — Consd. Rose Street 
Foundry & Engineering Co. v. India Rubber 
Gutta Percha & Telegraph Works Co. (1929), 
46 R. P. O. 294 ; Mullard Radio Valve Co., 
Ltd. V. Philco Radio & Television Corpn. of 
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n&sdty et 

patentee, ’ in a patent tor An 
tmprpvenieiit on a known devloe, mtiat 
throw ids net eo wide as to omit 
to disriooe honesUy^w^t below to 
the ^or art as disthmtjkombls new 
diehn.— BnapaaN tm Wemoa 




invented, So everything not olearly 

the vsirtons st^s in a process claimed, 
Sn it dee^ed^ or nnaulfcdly he makes 
it aanhl^ons, Tagrae or iadednlte, the 
patent Is bad.--%.EO«ioPYTio Zinc 
!mcEas Co. o. FnisNOR'e OoMrtm; 

B.m>ucnko Co* or Canada, Ltd.. 
at-/l Brnh. C. R. 94; affd., [ino] 
si CL B. m ; 4 D. L. R. 902 .— CAN. 

one 11, ~--.l^An 7 thlng dlsdosed 
the welflcatioiui of a patent, for 
no; riaim is me^e* ^omes 
Db 




O0»» bTD», 

fieSTJ Eroh. 0. R. 181. 


992 1. Necessity /et clear sfaicmefU.h- 
EtJBOTROLTTIO ZiNO PROCESS OO.V. 

French's Complex Orb Rkdhcino Oo. 
OF Canada, Ltd., No. 989 1, ante . — CAN. 

k i. Failure to claim ad/oiscMc addition 
as necessary ehmst^ of InegnNoTk}-- 
Where In the spedfloation In a patent 
for an oven the patentee states that a 
certain device or addition is advisable 
or preferable, but does not olalm it 


.1 ^ 


any oven so construe^ —r 

the invention patented* but without 
gnoh additional device, wUl be an 
Infringement of the patent. — S embt? 
SOLVAT Oo. V. Comb, of Patonts, 
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Cases 1040— leis. English and Empire Pigest Bupflsment. 


Great Britain, Ltd. (1936), 62 B. P. C. 261. 
Refd. British Hartford-Fairmont Syiidicate» 
Ltd. V, Jackson Bros. (Knottingley), Ltd. 
(1932), 49 R. P. O. 406 ; Marconi’s Wireless 
Telegraph Co. v. Philips Lamps, Ltd. (1933), 
60 R. P. 0. 287. 

1055* Add, Citation : — affd,, 24 R. P. C. 33, C. A. 

1081* Add, Annotcdic^ Rsfd. Fuel Fconomy 
Co. V, Murray, [1930] 2 Ch. 93. 

1093* Add, AnrudcAion : — Consd. Britii^ Oelanese, 
Ltd. V, Oourtaulds, Ltd. (4933), 60 R. P. 0. 
63. 

1127. Add, Annotation : — Refd, Gibson v, Cossor, ' 
Ltd. (1934), 61 R. P. C. 376. 

1134. Add, Annotation : — Refd. No-Fume, Ltd. 
V. Frank Pitchford & Co. (1935), 62 R, P. 0. 
231. 

1163a. Jurisdiction of Appeal Tribunal to 

strike out.] — In one application, where a 
reference previously inserted in the specifica- 
tion under sect. 8 (2) of the Acts was left in 
by the Assistant-Comptroller, his order was 
v^ed by the Appeal Tribimal, which 
directed such reference to be struck out. — 
Ee Ruth-Aldo Co. (Incoupobated) Appli- 
cations FOR Patents (Nos. 282,788, 303,135 
& 306,096) (1933), 50 R. P. C. 263. 

1173. Add, Annotation: — Consd. Be Farben- 
industrie (I. G.) A. G.’s Patents (1930), 47 
R. P. C. 289. 

1182a. As to time & mode of hearing.] — 

Held : by the Ct. of Appeal, the appeal must 
be dismissed with costs as the matter was 
within the discretion of the judge. — ^British 
Cblanesb, Ltd. v, Courtaulds, Ltd. (1932), 
49 R. P. 0. 346, 0. A. 

1199. Add, Annotation : — Refd. Be Kirk’s Specifi- 
cation (1929), 49 R. P. C. 412. 

1199a. Two applications — Practice.] — Where, in 
an action, there were two separate motions 
for leave to amend the specification, all the 
proposed amendments were directed to be 
included in the second notice of motion, & 
an order was made allowing pltfs. to proceed 


with the application for leave to amend, & 
that the application should come on with the 
trial of the action Jd counterclaim. But, 
eevnble^ the hearing of such motions with the 
trial may not usually be convenient.-*^ 
British Acoustic Films, Ltd. v, Nbttlb- 
POLD Productions (1936), 62 R. P. 0. 296. 

i205a. Order of Court of Appeal in action 

for Infringement.] — Douglas Packing Co. 
(Inoobporathd), Douglas Pectin Oobpn. dt 
PosTUM Co. (Incorporated) v, Bvans & 
Co. (Hereford A Devon), Ltd. (1929), 46 
R. P. 0. 493, C. A. 

1205b. Before fiat of Attorney-General 

obtained or petition presented — ^After notice 
of intended proceedings dc receipt of draft 
petition & particulars of objection.] — Be 

Western Electric Co., Ltd. Letters 
Patent No. 195,689 (1932), 60 R. P. C. 59. 

1208a. .] — In 1927 a patent was gi*anted 

in respect of “ improvements in or connected 
with galvanic batteries,” & in 1928 a patent 
was granted in respect of improvements in 
or relating to boxes or contains for electrical 
accumulators.” Pltfs. brought an action 
for infringement of the patents, & defts. 
counterclaimed for the patents to be revoked. 
Pltfs. applied under sect. 22 of Patents & 
Designs Acts, 1907-1932, for leave to amend 
the specification of the second patent by 
way of disclaimer, correction or explanation. 
Leave was given to proceed, the form of the 
< order being similar, with one addition, to that 
made in N. V, Hollandsche Glaa-PM-Metaalbank 
V. Bockware Glass Syndicate^ Ltd, (1931), 48 
R. P. C. 181. — Rowland Edwards & Co., 
Ltd. V, Three Star Accumulators, Ltd. 
(1933), 61 R. P. 0. 23. 

1209. Add, Annotation: — Refd. Be Keystone 
Knitting Mills Trade Mk. (1928), 97 L, J. Oh. 
316. 

1212. Add, Annotation : — ^Refd. Sharpe dc Dohme 
Inc. V, Boots Pure Drug Co. (1927), 44 R. P. C, 
867. 


PART VI. SECT. 6, SUB-SECT. l.—A. 

1067 i. CfenercU rule — Question for 
judos ,] — ^In an action for infringement 
of a patent, not only is the construction 
of tne epeoidoatloD exclusively within 
the province of the ct.. Sc not within 
that of the Jury or expert witnesses, 
hut it is also for the ct. a question of 
law. — ^Wb8T»rn Eleothio Co., xnooh- 
POAATBD & NOHTHEBN ELBCTRIO OO. 
V, Baldwin Intbbnational Radio of 
O^ADA, [10841 s. C. K. 670 ; 4 D, L, R. 

1060 f. Identity of two in^ 

ventions,] — Held : the oonstruotion of 
the language of the speclfloation of a 
patent is a question of law for the ot., 
Sc pltf. co,*s specltloation covered not 
mmiy the preoise meohanism de- 
scribea, hpt 'thd attaimneiit of a novel 
result at which, according to the 
arbitrator 'ki' findings, deft. *8 machine 
was designed to arrive by means of a 
process substantially eaulvaltnt to that 
dlfiolosed in pltf. oo.^ spColiOcation, 
such findings m oottseqnence establish- 
ing what Is in law an Infringement of 
oo.'s patent. — ^F abmbbs^ Milking 
MA omNis Co., Lirp. V. Knaff, U0283 
N. Z, L, R. 601.— NJ5. 

PART VI. SECT, 0, SUB-$ECT. 2.— B. 

1090 i. Gemrcd nds.} — The claims At 
the ehd of the specification in a patent 
must be regarded as definitely deter- 


I minjng the scope of the patent mono- i 
poly, having regard to the due & proper 
constimction of the expressions they 
oontam. They must be construed in.- 
tho light of the rest of the speciflea- 
tiou ; that is to say, the specification 
must be considered in order to assist 
in comprehending Sc construing the 
meaulng-*-&: possibly the special mean- 
ing- — ^in which the words or the expres- 
sions contained in the eiaims are used ; 
but, on the issue either of validity 
or of infringement, the criterion must 
be detenninod acoording to the scope 
of the monopoly as expressed in the 
claims (though it is not necessary, to 
J^tlfy.a holding of infringement, that 
the uimnging article he lound identi- 
cally, or In every respect, the same as 
the patented artidio ; it is suflleient 
if the infringer has borrowed the sub- 
stance or spirit of the invention as 
it oan be ascertained from the olaiins, 
except in details which could be varied 
without, detriment to the successful 
working of it). — ^Shuth Incjubator Oo. 
t>. SeiliNg, 11937] S. C. R. 261. — CAN. 


PART Vl. I^CT. 6, SUB-SECT. 8.— 0. 

1106 1, General rule ,] — The language 
In a patent should be liberally con- 
strued With a view to tnaintalning its 
valldi^.— -D avis Log Sc Raft Patents 
Oo. e. GatbsIs <B. O.), fl027] 4 
L. & M i (18*7) 9 W. #. B. Tfil- 
OAN. 


PART VI. SECT. 7, SUB-SECT. 2.— B. 

la. To sanctum amendment notwith'- 
standing actUm for infringement or 
revocation.}— When an application has 
been made under sect. 71 of Patents 
Act, 1003-1921, of Australia, to amend 
a complete specification. Sc afterwards 
an action for infringement, or for 
revocation, is oommenoed, sects. 80 
Sc 81 of the Act do not predude the ot. 
which has seisin of* tlie application 
from permltldng a modiOoation ot the 
amendments proposed Sc from sanction- 
ing the modified amendments. After 
the High Ct. of Australia bod affirmed 
an order by which a patentee’s applica- 
tion under soot. 71 had been disinlBsed 
upon the ground that the amendments, 
contrary to sect. 78, woffid iriake the 
invention substantially different from 
that originally claimed, proceedin)^ 
were commenced for revooation of the 
patent. Upon appeal to the Privy 
Counoil the patentee was allowed to 
modify the amendments proposed, hut 
the Board, not being satiraeia that the 
amendments * even as modified were 
permissible under sect, 78 exc^t as 
to certain unoontested iteo^, affirmed 
the Judgment of the Higb Ct., snbjeot 
to allowing the unoontested amend- 
ments, — C owpeh (N. L.) V, PABm 
Sacks PpoTOKTARt, Ltd., 1108? 1 A. C, 
709 { 101 h. 3. P. 6. 106; US L. T. 
*7.— AUS. 
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1218a. ,] — ^Letters patent 

were granted in 1916 for a “ method & 
apparatus for separating quantities of molten 
glass or like material from masst’’ Claim 1 
was as follows : “ The method of delivering 
charges of viscous ^lass from a viscous mass 
thereof which consists in producing by pre- 
forming a charge of glass of such form & 
dimensions & so related to the condition 
under which it is to be deposited that it will 
not fold, lap or coil when so deposited, & 
depositing it in such a manner that it will 
not fold, lap or coil.” After commencing an 
action for infringement, pltfs. moved for 
leave to amend the specification pursuant 
to sect. 22 of Patents & Designs ,A<^ts, 1907- 
28, but deleting some of the claims & certain 
optional alternatives, & by incorporating 
other consequential amendments. Defts. 
contended that the amended form of one 
claim, which was appendant upon a claim 
which the amendment sought to delete, was 
inadmissible : — Meld : leave be granted to 
amend the specification by deleting the 
claims desired, appendant claim to have the 
whole of the claim to which it was appendant 
incorporated in it, & by deleting the optional 
alternatives as asked for ; the costs of the 
motion & the costs of & occasioned by such 
amendments of the pleadings as were necessi- 
tated by the amendment of the specification 
to be defts. in any event. — Holij^ndsche 
(N. V.) GlAS-BN MBTAAIiBANK'V. ROCKWARB 
Glass Syndicate, Dtd. (1931), 48 R. P. 0.425 

1213b. .] — In 1931 letters 

patent were granted in respect of “ Improve- 
ments in & relating to the recoi*ding of 
sound on films.” The first claim was as 
follows (amendments allowed in the present 
X^roceedings being included) : ” A method of 
producing a x>hotographic soimd record of 
the varying width constant density type, in 
which a beam of light is passed through a 
triangular & rectangular slit in that order 
on to a moving film to form thereon a trans- 
versely disposed narrow strip of light & in 
which the beam of light is caused to vibrate 
in the direction of movement of the film 
relatively to the said slit in a manner depend- 
ing upon both the variations in the form of 
the sound waves & upon the intensity of the 
sound so that the mean width of the exposed 
area of the sound track is reduced as the 
intensity of the sound decreases.” In 1033 
pltfs. commenced an action for infringement. 
Subsequently as a result of amendments of 
the defence, pltfs. twice gave notice of motion 
to amend the patent & it was ordered that 
the amendments proposed in the first motion 
should be incorporated in the second motion, 
& that that motion should bo heard at the 
trial of the action. Defts. in their pleadings 
denied infringement, but at the trial ad- 
mitted it, if the patent was valid, but alleged 
that the patent was invalid by reason of 
want of novelty, want of subject matter & of 
ambiguity; — Meld: (1) the amendments 
proposed (with certain consequential amend- 
ments not advertised) should be allowed, so 
as to exclude certain alternatives that were 
' not useful. The amendments included cer- 
tain alterations to the claims which were held 
to be by way of explanation, & not to alter 
the scope of the invention on the true con- 
struction of the original specification. An 


objection of want of skill ^ knowledge not 
sustained. But observed that, in the 
majority of cases, it is more convenient to 
deal with an application to amend pltf.’s 
specification before the trial of an action for 
infringement ; (2) the amended patent was 
valid as a combination of items of public 
knowledge, & (infringement being admitted) 
an injunction & order for delivery up were 
granted, but no damages prior to the date of 
judgment (without pi-ejudice however to the 
date from which damages might accrue in 
another pending action) ; (3) publication in 
a Journal, even of wide circulation in the 
art, did not constitute common general 
knowledge, in the absence of evidence, not 
merely of reading, but of acceptance generally 
by those engaged in the art, & such knowledge 
is difiicult to attribute when there has been 
no user. Defts. wore ordered to pay the 
costs of the action Sc the counterclaim, pltfs. 
to pay the costs of the motion to amend with 
a set off. A certificate of validity of the 
patent was granted. 

A stay of the order for the injunction &; 
delivery up was allowed, pending appeal, 
in the special commercial cii*cumstances 
of the case & pltfs. not objecting & defts. 
undertaking to keep on account. — ^British 
Acoustic Films, Ltd., Poux.sbn & Peter- 
sen y. Nettleeold Productions (1936), 63 
B. P. C. 221 ; on appeal (1937), 64 R. P. O. 
267, 0. A. 

1213c. Effect of delay,] — Letters 

patent No. 303,690 were granted in 1928 in 
respect of “ improvements in or relating to 
boxes or containers for electrical accumu- 
lators.” Claim 1 was as follows ; ” An electric 
cell having a liquid electrolyte & a gas- 
venting device adapted to prevent the escape 
of electrolyte, wherein a space sufficient to 
receive all the electrolyte is provided between 
the plates & one of the outer walls of the cell, 
the arrangement being such that the internal 
Oldening to the venting device is above the 
level of the electrolyte when in the space 
when said outer waU is lowermost, wherein 
the plates can be entirely covered with elec- 
trolyte when said outer wall is either upper- 
most or on one side of the cell.” Pltfs. were 
the proprietors of the patent, & also of patent 
No. 295,516, of earlier date & being a con- 
current grant, in respect of ” improvements in 
or connected with galvanic ” batteries.” 
After commencing an action for infringement 
of the patents, pltfs., moved for leave to 
. amend the specification of patent No. 303,690 
imder sect, 22 of Patents & Designs Acts, 
1907-1932, by deleting Claim 1 & inserting a 
disclaimer of the construction the subject of 
the earlier patent, & making other conse- 
quential amendments. Defts. contended 
that Claim 2 was substantially the same as 
Claim 1 & ought, therefore, to be deleted if 
Claim 1 were dropped, A; that the proposed 
amendments woula result in ambiguity ; — 
Held : leave bo granted to amend the si>ecifi- 
cation in the manner proposed, with some 
modification of the form of the disclaimer, 
but that having regard to the delay of pltfs. 
in making the application they should be 
precluded from claiming damages from defts. . 
in respect of infringements committed prior 
to the date of the order ; the costs of the 
motion Sc the costs of aU necessary amend- 
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meats of the pleodiogs the costa thrown 
away to be paid by pltfs. in any event. — 
Bowlakd Edwari> 8 & Oo.f V, Thbese 
Stab AcouHtxtATORS, Xn?D. {1931)^ 61 ft, F. 0. 
370. 

1219a. Extension ol time— Appeal to wrong court]. 

— An ^plication was made to the Oomp- 
troUer-C^eral of Patents under sect. 21 to 
amend a patent specification. That applica- 
tion was opposed ^ the opponents applied 
to the Comptroller-General for an order for 
discovery of certain documents. The Comp- 
troller-General by his decision dismissed that 
application & made no order. Thereupon 
the opponents gave notice of appeal from that 
decision to the Patents Appeal Tribtmal. It 
was held that the Patents Appeal Tribunal 
had no jurisdiction to hear the appeal. The 
opponents then filed a petition to the High 
Ot. under K. S. 0., Ord. 53a, r. 6 (a), & they 
sought leave to present the petition out of 
time : — Held : time for presenting such a 
petition could only be extended in ** special 
circumstances,’* that the circumstances were 
not ** special ** & the leave sought was 
refused, — Re WBSTEnaN Elhctrio Co., Ltd. 
Patent No. 269,664 (1935), 62 B. P. O. 
364. 

1283. Add. Annoialion: — ^Refd. Re Kirk’s Specifi- 
cation (1929), 49 B. P. C. 412. 

1286. Add. Annotation : — Refd. Re Kirk’s Specifi- 
cation (1929), 49 B. P. C. 412. 

1242. Add. Annotation : — ^Refd. Re Eveno’s Patent, 
[1932] 2 Gh. 167. 

1242a. .] — In 1927, letters patent were 

granted in respect of ** Improvements in radio 
receiving systems.” Claim 1 was as follows ; 
“ A h^h frequency signal receiving system, 
including an amplifying valve & a detector, 
in which the direct current passing through 
the detector controls the mean potential 
between two of the electrodes of the amplify- 
ing valve, so as to regulate the sensitivity 
of the amplifier in accordance with the 
strength of the high frequency input oscilla- 
tions,” In 1984, M. W. T. Co., Ltd. & 
B. M. I., Ltd. applied for leave to amend the 
specifications by (inter alia) correcting a 
misdirection concerning the substitution of 
an electrical circuit shown in Figure 8 for a 
part of the electrical circuit shown in Figure 1. 
The application was opposed by M. B. V. Co., 
Ltd. The Superintending Examiner, actmg 
for the Comptroller, disavowed the princip^ 
amendments sought & M. W. T. Co., Ltd. & 
E. M* I., Ltd, petitioned the ct. by way of 
appeal: — Held: the mistake sought to be 
coi^rected by amendment was a dear mis- 
description ; the correction of a misdescrip- 
tion was not necessarily unallowable, but 
each case must depend upon its own facts ; 
the specification must be read as addressed 
to persons reasonably skilled In the art ; 
here the proposed amendments would not 
make the invention substantially different 
from that originally dalmed A: doscribed A 
they were not objectionable. Further evi- 
dence having bc^ admitted it was kdd, 
that the of the mistake had been 

properly exp&lned A that iihe delay in dis- 
covering it had been properly accounted for. 
The amendments sought were allowed, but 
in the circumstances pwMonera w^ ordered 
to pay the 


Houston Co., Ltd.’s Patsint (No. 288,120) 
(19a6),6SB.P.C.265* 

1248. Add. AnnoMUm : — Boyce e. llords 
Motors (1927), 44 B. P. 0. 106. 

1257a* -> — .] — Letters patent were granted in 
1927 for “ an improved reflector adver- 
tising sign tor window, shop^ general 
display pulses.” Claim 1 was as {oUowb : 
^*A combined lighting unit do advertising 
sign of the kind hereinbefore referred to 
wherein the means for carrying tibe lamp or 
lamps is formed integral with Qie portion of 
the Dody of the sign which acts wholly as a 
reflector.” After oommencing an aotioa for 
infringement, pltf. moved for leave to amend 
the specification pursuant to sect. 22 of the 
Patents Sc Designs Acts, 1907-1928, by 
limiting the constructian covered by the 
claims to one embodying a particular means 
of suspension 3— Hela .* the desired amend- 
ment limited the daim, but would result in a 
claim for protection for an invention which 
had not been foreshadowed in the original 
^ecification do was a different invention Irom 
that claimed by the original i^eeifioation. 
The motion was dismissed with costs.— 
Walsh r. Albbbt Bakeb do Co. (1898), Ltd. 
(1930), 47 B. P. C. 283 ; 47 R. P. 0. 458, 
C. A. 


1261a. Amendments altering basis of selection 
patent.] — Re I, G. Fabbbnindustrib 
Patents, No. 351a, ante. 


1261b* Addition of feature of later claim.] — In 

1927, letters patent were granted in respect 
of ” improvements in do relating to frictional 
gearing do the like mechanism.” Claim 1 
was as follows : ” A friction gear of the type 
indicated, in which the transmission of power 
through the gear is divided between motion 
members interconnected as regards power 
transmission do arranged co-axial with, do on 
opposite sides of, another friction member 
having friction surfaces on its opposite sides, 
while intermediate members are int^- 
posed between each of such interconnected 
friction members do said other friction member 
for transmitting the power there between, said 
interconnected friction members acting as 
driving members do said other friction member 
as a driven member, or vice verad^ substantially 
as described.” In 1982, G. M. C. Applied 
for leave to amend the specification by (inter 
alia), limiting Claim 1 by introducing one 
feature the subject of a later claim do another 
feature, that of connecting by a casing or 
its equivalent the central friction member 
of the gear to a shaft aligned with the shaft 
cartying the outer Motion members. This 
feature of coaxiality of the driving do driven 
members was not described in the specifica*^ 
tion but was illustrated in the drawings of Gie 
preferred embodiment. The iSuperint^ding 
Examiner, acting for the Comptones^General, 
disallowed these amendments, do G. M. C. 

r ationed the ct. by way of appeal : 

it can be shown that in the ihventlou as 
disclosed in the specification ikm Is a pioper 
ground for differentiating it from the Prior 
art, then although that ^ound has hot hem 
emphasised in the original d^ecificatilon, an 
amendment directed to the insertion in the 
description of that ground pu^ht to be 
allowed ; in this case the feature sought to 
be emphasised by the amendments #as in 



fact to be found m the drawings, & the 
am«;^ents wwe directed, not to claiming 
a dinerent invention, but to embodying a 
propOT description.^! the difference dis* 
tin^shing the invention from the prior 
art, dc should be allowed* I/iberty was given 
to petiMoners to afhend the specification.-^ 
Ee Thomson's Patent (1984), 61 B. P. C. 
241 * 

1261e. Disclaimer dc explanation.]— In 1924, 
Xietters Patent were granted in respect of 
“ Improvements in or relating to dust col- 
lectors or separators & the like.” Claim 1 
was as follows : ” Improved apparatus for 
the separation & removal of dust & grit from 
dust laden air or from the gaseous products 
of combustion of furnaces of the kind referred 
to comprising in combination a vortex or 
separating chamber, an admission opening 
therein for the current of dust laden air or 
gases, means for setting up the necessary 
whirling motion of the said current in the 
vortex chamber, an exhaust passage for the 
purified air or gas connected to the side of the 
vortex chamber, a draught inducing device 
connected so as to diaw or force the said 
current into the vortex chamber & the puri- 
fied air or gas from tlience through the said 
exhaust passage, a tangential dust outlet 
arranged at any desired point of the peri- 
phery of the vortex chamber, & a connection 
from the said outlet to a suitable dust 
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receptacle, or to a settling chamber.” In 
1936, D. & Co., Ltd,, applied for leave- to 
amend the specification by {inter alia) 
limit:^ the invention to separators in which 
the air stream was induced by a suction fan as 
opposed to those in which such stream was 
iuduced by a pusher fan. D. & Co., Ltd., 
also sought to limit the invention to apparatus 
in which there were two separators* The 
amendments sought were opposed by the 
G. E., Co., Ltd., & by J. H. & Co. (L.), Ltd. 
The Comptroller-General allowed the first 
set of amendments sought, namely, those 
limiting the invention to separators in which 
the air stream was induced by a suction fan, 
but he disallowed the second set of amend- 
ments sought & so far as that part of his 
decision was concerned D. & Co., Ltd., 
petitioned the ct. by way of appeal : — Held : 
the amendments sought were by way of 
disclaimer Sc of explanation that they came 
within the provisions of sect. 21 of Patents Sc 
Designs Acts, 1907-1932, & they ought to be 
allowed with certain variations. liberty 
was given to petitioners to amend the speci- 
fication Sc resps. were directed to pay one- 
half of the costs of the petitioners . — Me 
Davidson’s Patent (1930), 53 R. P. C. 453. 

1337a. Costs occasioned by amendment during 
action for infringement.] — Hoixandschb 
(N. V.) Glas-bn Mbtaaibank v. Rockwarb 
Glass Syndicate, Ltd., No. 1213a, ante. 


Part VII. — Grant of Patent 


1842a. When granted.] — ^Two applications by 

L. for inventions having been made, Sc a 
complete specification in respect of them 
havi^ been filed, an application was made 
by W, requesting that in the case of the 
earlier application a patent should be granted 
to him Sc L. jointly, W. claiming under an 
agreement with L. that L. would on certain 
conditions assign to him one-half share of the 
pat^t when granted, L. did not consent, 

Sc he applied to the Comptroller to settle 
a dispute between him Sc W. It was held by 
the Comptroller that sect. 12 (1) (6) Sc 
sect. 12 (2) were not applicable Sc that he 
had no jurisdiction to deal with the matters 
ba issue, W, appealed to the Patents Appeal 
Tribunal. The appeal was dismissed with 
costs. 

Proviso (6) to sect. 12 (1) of the Acts does 
not cover the case of an agreement in writing 
by a sole appet. tb assign merely a pai4^ 
interest in the patent when granted. 
Sect. 12 (2), which i^tes to disputes arising 
between joint appets, or their assigns as to 
proceeding with an apnilcation, cannot be 
hivoked in connection with an application for j 
a patent made by one person alone . — Be 
LANy«AN0ONi*e (FR^jDteic Albxandbb) Ap- 
plications POE Lbtctbb Patent ( 1936 ), 63 
B.P. 0.317. 

iaS2a. — A. B.*s Application 

(1902), 19 IL P. 0. 408. 

1362b. Jurisdiction to reftisc grant — Frer^atlvc 
Patent for eontracepttve.]— Be Bupus 
‘ 68 B, P. C. 

67 . 
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1853. Add. Annotation : — As to (2) Reid. Be 
Wingate’s Patent (1931). 47 T. L. B. 641. 

1363a. •] — The manufacturer of a 

particular article may be regarded as 
interested in commercial processes for making 
such article marketable ; but on opposition is 
not necessarily admissible, merely because 
It is not frivolous, vexatious or blackmailing. 
— Be Clavbl’b Application (1928), 45 B. P. C. 
222 . 

1864. Add. AnnoUUion : — Held. Re Clavel’s Appln. 
(1928), 45 B. P, 0. 222. 

1369. Add. Annotation : — Consd. Be Olavel’s Appln. 
(1928), 45 B. P. 0. 222. 

1408. Add. Annotation : — As to (2) Dbtd. Be Hull’s 
Patent (1930), 40 B. P. 0. 433. 

1413. Add. Annotation : — ^Apld. Be Carpmael’s 
Application (1928), 46 B. P. C. 821. 

1419. Add. AnnoUUion : — PoUd. Re Carpmael’s 
Application (1928), 46 B, P. 0. 321. 

1424a. .] — ^Letters patent were granted for 

” improvements in apparatus for breaking 
up, untwisting, Sc teasing the fibres in the 
form of ropes Sc the like.” Claim 1 of the 
specification Wiis as follows : ” In a rope 
untwisting, breaking up, Sc teasing machine, 
the combination with a rotary right-angled 
nozzle liaviag a guide passage ^apted to 
receive a rope through its axial arm Sc 
discharge it through the radial one, of 
stationary teasing spikes fixed in the plane 
of rotation of the rope end, Sc a hood or 
oadng so shaped as to f onn a guide lor the 
end of the rope wldrlcd round by the said 
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radial arm so as to direct it against the 
spikes.** In an action for infringement of 
the patent pltfs. alleged infring^ent of 
Claims 1^2. Defts. denied inmngement 
&; alleged that the patent was invwd by 
reason of want of novelty & subject-matter, 
inutility, insufficiency ds ambiguity ; — Held : 
* the patent was conimed to, or at any rate 
included, lateral guidance by the casing ; 
on a proper construction of the specification 
the passages in the rotating fan in defts.’ 
machine could not be described as a rotating 
right-angled nozzle ^ there was no infringe- 
ment of Claims 1 or 2 ; the patent was, on 
this construction, admittedly not anticipated 
by any of the prior specffications, but there 
was no inventive step between certain of the 
latter & pltfs.’ patent, the patent was also 
invalid on the grounds of insufficiency & 
ambiguity. The action was dismissed with 
costs. — Bore & Bore v, Greaves & Thomas 
(ID32), 49 R. P. C. 671. 

1430. Add, Annotations : — Consd. Ue Dreyfus* 
Application for a Patent (No. 285,968) (1935), 
62 R. P. C. 299. Refd. Be Ehrem^eich’s Patent 
(1931), 49 R. P. C. 437. 

1437. Add, Anfiotaiiona : — Refd. Be Mooney’s 
Application (1927), 44 R. P. C. 294 ; Be 
Clifford Haigh Crowther, Application for a 
Patent No. 373,942 (1933), 61 R. P. C. 72. 

1440. Add, Annotation : — Refd. Be Clifford Haigh 
Crowther, Application for a Patent No. 
373,942 (1933), 61 R. P. C. 72. 

1467. Add, Annotaiions : — Refd. Be Adamson 
(Daniel) & Co. Korfoot Patent 363,087 
(1932), 50 R. P. C. 171 ; Be British Celanese, 
Ltd., Henry Dreyfus & Clifford Ivan Haney, 
Application for a Patent (No. 298,007) (1933), 
50 R. P. C. 247 ; Be Soci6t6 Des Usines 
Chimiques Rhone-Poulenc Patent (No. 
340,446) (1933), 60 R, P. 0. 230. 

1468. Add, Annotation: — Consd. Be Adamson 
(Daniel) & Co. & Eerfoot Patent 363,087 
(1932), 60 R. P. C. 171. 

1468a. .1 — Be Adamson (Daniel) & Co., 

Ltd. & Kbrpoot, Application for a 
Patent No. 363,087 (1932), 60 R. P. 0. 171. 

1468b. Invention constituting new departure 

in art.] — ^Where a particular prior invention 
not available to the public is described in 
the public interest, this description should 
contain a reference by number to the prior 
specification, but such description is only 
necessary when it refers to an invention which 
constitutes a new departure in the art. — Be 
Baker, Appucation for Letters Patent, 
No. 373,702 (1933), 61 B. P. C. 146. 

1474. Add* Annotation: — ^Refd. Be Bramwell’s 
Patent (1930), 49 B. P. C. 431. 

1474a. Statement derogatory to prior patent of 
^ponent.] — Be Hans Ehrio So TJlrich 

EEILEADER, APPWOATTON FOB A pATBNT 

(No. 301,787) (1933), 60 B. P. 0. 170. 

1474b, No new method disolosed.]-— Heid ; that it 
is open to an opponent under sect. 11 (1) (c) 
to oppose the grant of a patent on the ground 
that the specification discloses no new method 
of manufacture ; where there were but three 
methods by which liquid could be circulated 
in an industrial process, the selection of two 
of these methods, either singlv or together, 
did not constitute any new method of manu- 


facture. — Be I. 0. Farbenindustbib Ak- 
TIBNGESELLSCHAFT APPLICATION FOR A PA- 
TENT (No. 807,768) (1933), 60 B. P. 0. 249. 

Af^tation: — ^Eefd. Be KodakLtd.’s Application for a Patent 
(1936], 63 R. P. O, 276. 

1474c. Opposition amounting to objection under 
sect. 38a (1)0 — an objection based 
upon sect. 38a (1) cannot be brought under 
sect. 11, ds an opponent cannot he heard 
in this connection ; but the Comptroller 
has full power at any time before the grant 
of a patent is made to take any abjection to 
the grant which is open, no matter when the 
objection is brought to his notice. Applica- 
tion remitted to Patent Office for reconsidera- 
tion under sect. 38a (1) as amended by the 
Act of 1932. Application held to be free 
from objection under that sub-sect. & patent 
sealed with amendments of the specification 
to meet ground (b) of the opposition. — Be 
H. A. Metz Laboratories Inc. Application 
FOB A Patent (No. 311,382) (1933), 60 
B, P, 0. 355. 

1485a. .] — Be Linotype & Machinery, 

Ltd.’s Application (1937), 54 B. P. C. 228. 

1495 a. — .] — Ee Oarpmael’s Application 

(1928), 46 B. P. C. 411. 

1490a. Interlocutory orders — Order for dis- 

covery.]— A. having applied for the ^ant to 
him of letters patent, the application was 
opposed by B., who claimed that he was the 
first & true inventor. In the course of the 
proceedings before the Comptroller an order 
for the discovery & production of documents 
was made gainst A. A. thereupon applied 
by originating summons by way of appeal 
aski]^ that the order be set aside. At the 
hearing B. took a preliminary objection to 
the ct.’s jurisdiction ; — Held : the juris- 
diction of the ct. to entertain the appeal was 
excluded by sect. 11 (3) of the Patents & 
Designs Acts, 1907 to 1928. The provision 
for appeal to the law officer thereby made 
includes not only final decisions but inter- 
locutory matters ; & this is not affected by 
sect. 77 (2) of the Consolidated Patent Acts. 
The words which put the Comptroller in the 
same position in all respects as an official 
referee do not imply any other right of 
appeal. — Be Bobertson’s Application for 
Letters Patent, [1930] 1 Ch. 186 ; 99 
L. 1, Ch. 146 ; 142 L. T. 307 ; 40 T. L. B. 
17 ; 47 B. P. C. 216. 

Annotation : — Befd. Dennis v, Malcolm, [19341 Ch. 244. 

1503a. Essentials.] — ^Practice of the Comp- 

troller-General under rr. 42 dc 43 of the 
Patents Buies, 1920, in relation to the filing 
of statements coimter-statements in pro- 
ceedings by way of opposition to the grant 
of a patent or of application for the revoca- 
tion of a patent. The statement filed under 
r. 42 must fully set out the facts upon the 
opponent bases his case, the counter- 
statement filed imder r. 43 must fully set 
out the grounds upon which the opposition 
is contested. The issue between the parties 
should be clearly defined in the statement & 
counter-statement, & should not be left to 
be defined later in declarations filed under 
rr. 44 & 46. — Notes of Official Bolings, 
1932 (A) (1932), 49 B. P. C., App. i. 

1505 a. EssenUa>ls.>---NoTEB of Ofbtcial 

Bolings, No. 1608a, anfe. 
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1506b. Disclosure ol vital documents— Time for— 
Not limited to five days provided by rule 48.1 — 
Noth® of Officiax RtJUNoa (1020) B. (1020). 
46 E. P. 0. App. iii. 


1508a. Opposition overloaded with docu- 

ments.] — Be Metaixgbsbucjschaft Aktibn- 

. GESEIiLSCHAFT APPLICATION FOR A PATENT 

(No, 350,868) (1034), 51 R. P. 0. 368. 


Part VIII. — Register of Patents. 

1582a. Agreement as to ownership .] — JU Smith’s (H. E.) Patent (1020), 46 R. P. C. 400. 


Part lX.—Maintenance of Patent. 


1526. Add. Annotation : — Folld. Re Ruth-Aldo Co. 
(Inc.)* Application for Patent (Nos. 282,791 & 
303,099) (1933), 60 R. P. 0. 409. 

1526a, .] — ^Patent No. 303,099 was 

a patent of addition to Patent 282,791, 
When renewal fees became due upon the 
original patent, the patentees decided to 
allow that patent to lapse, not appreciating 


that this would also make the patent of 
addition void. . The patentees applied to 
restore both patents, so that the original 
could then be surrendered & the patent of 
addition be made an independent patent : — 
Held : restoration could not be granted. — 
Re Ruth-Aldo Co. (Inc.), Application for 
Patent (Nos. 282,791 & 303,099) (1933), 60 
R. P. C. 409. 


Part X. — Assignment and Devolution of Patents 


1534a. Assignment dependent on happening of 
future event.] — A. by indenture (reciting that 
a suit was depending between him & B. 
respecting certain patents &> that the same 
could not be assigned without hazard of 
defeating the suit) granted absolutely the 
said patents together with some others to C., 
excepting however until the determination 
of the above-mentioned suit, such patents as 
should be necessary to support A.’s legal 
title. Then followed a covenant that A. 
upon the determination of the suit, should 
assign the excepted patents to C. & that until 
such assignment, A. should stand legally 
possessed of the same : — Held : the legal 
interest in the excepted patents vested in 0. 
upon the determination of the suit, without 
assignment. — Cartwright v. Amatt (1799), 
2 Bos. & P. 43. 

1534b. Agreement for assignment — Whether repre- 
sentation that grantee was ** orl^^nal 
inventor ’’ material misrepresentation.] — 
Held : it had not been proved that a material 
misrepresentation had been made. — T homp- 
son V. Jefferson (1928), 46 B. P. 0. 809, 
P. 0. 

Construction.]-— iS^ee Nos. 1555-1657a, 

post. 


1546. Add. Annotations : — Refd. Palmolive Co. (of 
England ) v. Freedman (1927), 44 T. L. R. 86; 
Gilford Motor Co. v. Home, [1933] Ch. 935. 
1563. Add. Annotation : — Refd. Suhr v. Crofts 
(Engineers), Ltd. U932), 49 R. P. 0. 359. 

1557a. Of all patents In relation to preparation 

& application of gutta percha — ^What patents 
within agreement.] — Bewley v. Hancock 
(1866), 6 De G. M. & G. 391 ; 26 L. T. O. S. 
264 ; 2 Jur. N. S. 289 ; 4 W. R. 334 ; 43 
E. R. 1286, L. C. 

By Joint owners of patents — Assignments 

to ** contain covenants by vendors ” that 
patents valid — ** & such other covenants as 
may be reasonably required.”] — See Con- 
tract, Vol. XII., pp. 29, 30, No. 73. 

1557b. Assignment of all assignor’s interest In 
patent — Passes right to apply tor extension 
of term.] — Re Beard & Scott’s Patent, Re 
Scott A; Beard’s Paitjnt (1927), 46 R. P. 0. 
31. 

1562. Add. Annotation : — As to (3) Apld. The 
W. H. Randall, [1928] P. 41. 

1577. Add. Annotations : — Overd. English Scottish 
A Australian Bank, Ltd. v. I. R. Comrs. 
(1931), 48 T. L. R. 170. Refd. Curtis Brown, 
Ltd. V, Jarvis, Jarvis v. Curtis Brown, Ltd. 
(1929), 14 Tax Oas. 744. 


PART VIII. 

•g, Ahaind(m7nad,'ir-Beld: (1) the 

abandonment of his inveiition by an 
inventor only be inferred from fmeb 
’ conduct as clearly denotes the volimtop' 
surrender to the public of his rights in 
some form or other ; (2) non-ewer of a 
patented invention Is not ^ a 
patent; (8) the Ooim. of Patwte in 
Gto exeroise of bis discretion, bavb^ 
granted a patent under Patent 
IS23, the OT. wiU not now bold that the 
^ng date given to appot. should be 
<diauged to another date Sc thus render 


the application subject to certain 
provlsfons of the Patent Act of 1906 ; 

the Patent Act of 1023 does not 
affoot the operation of the Act of 
1906 in respect of applications for 
patents made under that Act or to 
aifect any right or privilege acquired 
by au appot. for a patent under that 
Act ; (6) sect. 60 of the Patent Act 
means, that If a person has acquired in 
some way or other, something which 
was the subject of an application for a 
patent by another who is presumably 
^e first inventor, but for which a 
patent had not yet issued, he, the 
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former, should have a continuing right 
to use A vend the same notwithstanding 
the ^ssue of the patent to the other 
person. — Sohweyeb Eueotrio & Manu- 
yAcruRiNo Co. v. New York Central 
Railroad Co., [1934] Ex. O. R. 31 ; 
ajfd., [193.5] S. C. R. 665 ; 4 D. L. R. 
273.— CAN. 

PART X. SECT. 8. 

1645 1, Cevenant for payment oi 
royaUieB by asBignees — Covenani to 
** warrant df defend** by aasignor .) — 
Green v. Watson (1834), 10 A. R 
113.— CAN. 
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Part Xl,^ 

1584* Add, Annotation: — Aa to (2) Consd* Trico 
Products CJorpu. & Trico-Folberth, Ltd. v, 
Bomac Motor Accessories, Ltd. (1933), 51 
B. P, 0. 90. 

15B5a. Assignment of benefits from Uoenee.] — 
A patentee granted a licence, one term of 
which was that the licensee should com- 
municate further improvements. A further 
improvement was made & patented. The 
patentee assigned his patents to pltfs. who 
commenced an action against defts., 
assignees of the licensee, ^ claimed a 
declaration that defts. should communicate 
the improvements to them. The judge found 
in favour of defts. Pltfs. appealed to the Ct. 
of Appeal : — Held : the patentee was en- 
titled to assign the benefits due to him under 
the licence agreement. — ^National Oakbonib- 
ma Co., Ltd, v, British Ooai. Distillation, 
Ltd., 11936] 2 All E. B. 1012 ; 80 Sol. Jo. 
652 ; 54 B. P. C. 41, 0. A. 

1587a. Agreement by parties to use each other’s 
invention — Whether royalties payable on use 
of own invention.] — ^Pltf. & defts., who were 
the respective owners of patents for convey- 
ing apparatus, entered into an agreement 
whereby each was granted a licence to use 
the invention of the other. The agreement 
contained a clause whereby defts. undertook 
to pay a royalty upon conveyors made by 
them which were made in accordance with 
pltf.*s letters patent. Pltf. alleged that 
defts. had made such conveyors had 
refused to pay the royalties due thereon. 
Defts. denied that such conveyors were an 
infringement of pltf.’s letters patent A; stated 
alternatively that, even if they were, no 
royalties were due since the conveyors were 
in fact made in accordance with defts.’ own 
letters patent & it was an implied term of 
the agreement that neither party was to 
pay royalties upon conveyors made in accord- 
ance with his own letters patent : — Held : 
(1) the aOTeement covered aU conveyors 
m^e wholly or in part in accordance with 
either of the patents ; if it was intended to 
qualify the obligation to pay royalty by 
excluding conveyors made in accordance 
with the particular invention of the manu- 
facturer notwithstanding that they were 
made wholly or in part in accordance with 
the invention of the other patentee, the 
intention ought to have been expressed in 
dear So unambiguous language ; also defts.’ 
conveyors complained of were made in part 
in accordance with pltf.’s invention. Defts. 
appeded : — Hdd : the agreement must be 
locked at as a whole, beariag in mind that 
it had been entered into with a view to ter- 
minating the dii^ute between the |>arties, 
it should not be read as imposing a liability 
on applts. to pay> royalty on conveyors 
manufactured m accordimee with their own 
patent. appeal was allowed with costs 
m the Ot. of Appeal Sc below. 


-Licences. 

(2) During the cross-examinatioh of a 
witness for pltf. a prior spedfleatipn was 
sought to be put to him to show the state 
of the art at ime date of the patent in suit : 
— Held: the only object of such evidence 
was really to impugn validity dc, since this 
could not be idisputed, the evidence was dis- 
allowed.—OAMPBBLL V, Hopkins (G.) Sc 
Sons (Clbbkenwbll), Lrn, (1933), 60 
B. P. C. 213. 

1590, Add, Citation .•—28 B. P. O. 229. 

Add, Annotation : — ^Rstd. Laoteosote v. Alber- 
man, [1927] 2 Oh. 117. 

i602a. Oonditlon limiting price — Notice — ^Expira- 
tion of patent.] — In Sept. 1917', letters patent 
were granted in resp^ of ** improvements 
in tobacco-pipes, cigar-holders the like.” 
In Mar. 1933, pltfs. commenced an action 
against defts. to restrain them from seUing 
bruydre pipes manufactured by pltfs. in 
accordance with the patent at a price less 
than that authorised by pltfs. in breach of 
the terms of a limited licence under which 
alone the pipes might be sold. Defts. denied 
(inter alia) that the limited licence had been 
brought to their notice. The restrictive 
conditions were on a wrapper & the pipe, 
the sate of which was complained of, passed 
through several hands Sc defts. suggested 
that the outer cover had nev©r been removed 
whilst the article was in their possession. 
In Sept. 1933, before the hearing of the 
action, the patent expired : — HM : the 
suggested defence had not been proved Sc 
defts. must be taken to have knowledge of the 
limited licence, Sc the patent in respect of 
which the action had been brought having 
expired, the ct. did not think dt to make any 
order, except that pltf.’s costs should be 
taxed Sc paid by defts. — ^Alfbbd Dunhill, 
Ltd. V, Griffiths Bros. (1933), 61 B. P. C. 
93. 

1603. Add. Annotation : — Aa to (1) Apld. Huntoon 
Co. V. Kolynos (Incorporated), [1930] 1 Oh. 
528. 

1608a. •] — (1) A licence to ” make 

use, exercise, Sc vend *’ a patented invention 
for a particular form of collapsible tube 
contained a condition that the Ucencees 
should purchase from the inventor all such 
wires for connecting the caps with the tubes 
as they should use with the tubes, the cap 
being not within the protection of the 
patent: — Held: the condition was null Sc 
void under Patents Sc Designs Act, 1907 
(c. 29}^ s. 38. 

(2) Another condition in the licauoe pro- 
vided that the patentee should at his own 
cost, at the request of the licencees, commence 
Sc prosecute all legal proceedings In respect 
of infringement or suspected inhnngement of 
the patent i-^Held : in the circumstances of 
the Case a refusal to take proceedings when 
requested to do so by the lloencees was not 


PART Xh SECT. 1, SUB^SEOT. 1* Uc©ii8S*aay totewjsfc In th® InTenttons 
sp. Nature o/.] — A * personal, non- or In tJio lottws pat^V I*! 6istingnish- 
oxGlusivo, non^aasigQalm Roenoo to alSa from altooi^ tne kind roresrad 
use & exeroiae Inv^ions wMxh to In S^. fSf <*) of Pajento, 
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the arant of a profit A prmdre,-^ 
OOIIIBR St BXSAC^, 

2u XL J. 48*— 


(3t. lt, U, 161; 12 
N. E. 
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— c — 9> breach of the contract as would dis- 
ont^tle the assignees of the licencors to sae 
another stiptilation contained in it.-^ 
Hwntoon Oo, V, KoiiTNOs (Inooefokatbjd), 
£1080] 1 Oh, 628 ; 99 L. J. Ch. 821 ; 143 
li. T. 16$ ; 46 T, L. B. 253 ; 47 B. P. C. 
408 r BubBequmt prooeedingSf 48 B. P. 0. 98, 
0. A, 

1608b* Interdependent oonditlons~~What are,]— 

HtrNTpON Oo, V, Kolynos (Inoobporated), 
No, l60Ba* ante, 

1608c* Sale below price fixed by patentee— Form 
of order,]— The owners of letters patent 
relating to gramophone records brought an 
action against defts., who carried on a retail 
business, complaining of sales by defts. of 
pltfs.* records at prices below those fixed by 
the limited licence which regulated the terms 
of such sales. Defts. failed to deliver a 
defence, &; at the trial the ct. made an order 
(inter alia) restraining defts. from selling 
records made in accordance with the letters 
patent in suit & sold by pltfs. subject to a 
limited licence governing the retail price at 
prices lower than those fixed by pltfs. in 
force at the date of such retail sale. — 
Columbia Gbaphophonb Co., I/td. v. Oxford 
Camera & Trading Co., Ltd. ( 1933), 60 
B. P. O. 413. 

1608, Add, Annotation : — Refd, Fuel Economy 
Co, V. Murray, [1030] 2 Ch. 93. 


1609* Add. Annolaiions : — As to (1) Dbtd. Fuel 
Economy Oo. v. Murray, [1930] 2 Oh. 93. 
Refd, Suhr v, Crofts (Engineers), Ltd. (1932), 
49 B. P. 0. 359. 

1614* Add. Annotofion; — Refd, Suhr v. Crofts 
(Engineers), Ltd. (1932), 49 B. P. C. 869. 

1616* Add, Annofofion,* — Refd. Suhr v. Crofts 
(Engineers), Ltd. (1932), 49 B. P. C. 359. 


1619a* After expiration of licence.] — patentee 
brought an action for damages for infringe- 
ment against a certain firm who gave judg- 
ment by consent before declaration filed, & 
immediately took a licence to use the patent 
for a term. On a bill being filed by the 
patentee, after the expiration of the licence, 
to restrain an alleged further infringement 
of his patent, by defts. in the action & certain 
other persons who had joined the firm after 
the date of the judgment at law : — Held : 
upon motion for decree, defts. in the suit were 
not estopped either by the licence or by the 
judgment at law from denying the validity 
of pltf.’s patent. — GiotroHEB v, Clayton 
(1866), 6 New Bep. 360 ; 34 L. J. Ch. 239 ; 11 
L. T. 732 I 11 Jur. N. S. 107 ; 13 W. B. 336. 


1619b* Executed agreements.]— Pltf., who ex- 
ploited patents, in 1930 acquired from one 
S, the me rights of exploitation of letters 
patent No. 267,795 for a three-wheel motor 
aeUvery carrier. On Oct. 29, 1930, he entered 
bate an agreement with defts. that they should 
taJbe over the sole manufacturing rights for 
Great Britain & export to any part of the 
world except Germany, in which it was (vnter 


alia) agreed that the manufacture of the 
vehicle was to commence forthwith on the 
tmderstanding that the patent rights were 
sound & that defts. were kept safeguarded 
& indemnified against infringement, Defts* 
were to provide the necessary facilities to 
enable the manufactiure to be accomplished 
&, to make an original payment, part of 
wliich was payable on signing the agreement 
& to pay certain royalties. In Sept. 1931, 
pltf. commenced an action against defts., 
claiming a certain sum under the agreement. 
Defts. by their defence denied that the 
agreement was binding on them, alleging 
(inter alia) fraud & misrepresentation, A 
' that the agreement was entered into upon the 
understanding that the patent rights were 
sound, & that they were not sound, & that 
the patent was on various grounds invalid ; 
they also denied the title of pltf, to grant 
the rights granted under the agreement. 
Defts. counter-claimed for money paid to 
pltf. & for expenses incurred by them ; — 
Held: the defences of fraud & misrepre- 
sentation failed & the agreement did not 
contain any guarantee of the validity of the 
patent by pltf., but it meant that both 
parties had agreed that manufacture should 
begin forthwith on the assumption that the 
patent was valid & that they should co- 
operate to prevent infringement ; the agree- 
ment had been executed therefore, even if 
there had been a guarantee of vfdidity by 
pltf., defts. could not set up a plea of invalidity 
whilst continuing to manufacture under the 
agreement ; the doctrine of estoppel applied 
& defts. were not entitled to deny pltf.’s title. 
Judgment was given for ^Itf. with costs & 
the counter-daim was dismissed with costs. — 
Suhr (B. F. H.) v. Crofts (Engineers), Ltd. 
(1932), 49 B. P. C. 359. 

1688, Add* Annotation : — ^Reld, Huntoon Oo. v. 
Kolynos (Incorporated), [1930] 1 Oh, 628. 

lesga. Failure of patentee to stop infringe- 

ment after notice,] — Letters patent were 
granted in 1926, for “ improvements in 
Incandescent electric lamps, & like sealed 
envelopes.” Claim 1 was as follows : ” An 
envelope of the kind set forth in which the 
exhaust tube is provided with a bulbous 
closed end before insertion into the stem 
tube.” Pltfs., the registered proprietors of 
the patent, granted defts. a licence to make 
& s^ electric lamps & bulbs in accordance 
with patent, on payment of a royalty by 

defts. The licence further provided that defts. 

were to notify pltfs. of any infringement of the 
patent whereupon the pltfs. were witliin six 
weeks to take steps to prevent such infringe- 
ment. Pltfs. bmught an action for royalties. 
Ap infringement had been reported by defts. 
to pltfs,, & defts. alleged that pltfs. had not 
taken proper steps as required by the hc^ce. 
Pltfs. contended that the patent had not been 
infringed Held .* the patent had been 
infringed ; under the clause in the licence plws, 
were bound to take such steps as a reasonable 


PART XL S&6T. 1, 8OT4IB0T. 5*— B. 

ir* ~.,i— m m action for 
rarntjes sxSInst w Uoenseo of a 
patesaii- 'Hm; No covextant that 
pia jpateot waf9i ^ be bnpfied 

lynwiiha^ tiif peieoital proi^ertT 4c 


deedadag the patent void wojiM 
defenoe to an action for 

DJOISON O. SHKPARD, LTO., 

L. R, 204 ; 68 O. L. R. 105.- 


PART XI, SECT, 1. SUB-SECT. S, 


par«c«.]— H ill r. Mowan, (1927] 2 
D. L. R. 1089.— CAN. 


SECT, 1, SUB-SECT. 
JnvalidUy o/ 


8. 


PART XI 

b I. — V/ 

SANNBLL V. O’CBDAB COSHW, (1927)* 
) O. L. B. 625 ; varied, U92S1 8 B.L* B. 
fi. C. R. 642.— CAM, 
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mtsj^im Wtce to psrotect 

'Whm hB t&ought WAS a vahiable patent, & 
plus, liad not talcen the neceeaeo^ eteps to 
pi^evmt the infringement. The action was 
oifimisBed with costs, except on ono l^ue. — 
K.V.«*SpLBKDOB*’ GtiOmLAHPlDN FABBmKBN 

V. OHEdA Lampwobks, I/td. (1938), 50 R. P. O. 

888 . 

1641* After this case add :— 

-.] — See^ noWf 1907 Act, s. 38 (2). 

1642a. Article made by licensee net within 

ambit of monopoly.] — Dobson v, Adik Bros., 
I/TD, (1985), 62 R. P. C. 868. 

1650. Add, Annotation: — Retd. Curtis Brown, 
Ltd. V, Jarvis, Jarvis v, Curtis Brown, Ltd. 
(1929), 14 Tax Cas. 744. 

1651a. .] — Held: the phrase ** the public 

interest ** was to be construed in its mdest 
meaning, & not simply with regard to the 
purchasing public, — Re Brownie Wireless 
Co. OF Great Britain, Ltd, (1929), 46 
T. L. R. 684 ; 46 R, P, O, 467. 

Annotation : — ^Refd. lie Loewe Radio Oo.*e Application (1929), 
46 R. P. O. 479. 

1652. Add, Annotation: — Generally, Consd. Re 
Brownie Wireless Co. of Great Britain 
(1929), 46 T. L. R. 684. 

1655a. .] — Re Brownie Wireless Co. 

OP Great Britain, Ltd. (1029), 46 T, L. R. 
684 ; 46 R. P. C. 467. 

Annotation Erta. Re Loewe Radio Oo.*s Application 
(1929). 46 R. P. 0. 479. 

1656a. Question of degree.] — Re Loews 

Radio Co., Ltd.’s Applications for the 
GRANT OF compulsory LICENCES (1929), 46 
R. P. C. 470. 

Annotation: — Reid. Re Oathro’s Applications (1934), 51 
K. P. C. 461. 

1658a. Abuse of monoply rights — What amounts 
to.] — Letters patent No. 225,523 were granted 
to a German Co. in respect of improvements 
in the manufacture of lithopone. The I. G. 
Farbenindustrie Aktiengesellschaft, the 
assignees of the patent, Sn their licensees 
Orr’s Zinc White, Ltd., appealed by way of a 
joint petition against the decision of the 
Comptroller allowing McKechnies’ applica- 
tion for a compulsory licence on the grounds 
of abuse of monopoly under all three heads of 
sect. 27 (2) (a), (6), (d) of Patents & Designs 
Acts, 1907-1932, & ordering! the; grant of 
a non-exclusive licence to appets., the form 
of which the Comptroller settled, owing to 
the parties not agreeing as to the form : — 
Held: on a true construction sect. 27 (2) (a) 
provides that the actual facts at the date of 
hearing as well as those at the date of 
application may be considered in determining 
vmether the invention is being worked on a 
commercial scale the scale must by the 
definition in sect. 93 be ade<^uate to meet the 
demand for the patented article in the United 
Kingdom ; there was an abuse of monopoly 
under sect. 27 (2) (a) in that there was not 
at the date of hearing working on a com- 
mercial scale, the licence to Orr’s not having 


been shown to haye been granted hand fide ; 
ds aooordins^y It was unnecessary to consider 
whether a case had , been made out under 
para, (b) or para, (d), ds a licence ought to be 
^cant^d to appets* ; although the licence to 
Orr’s was not bond fide from the point of 
view of securing working in the United 
Kingdom, the royalty reserved must be taken 
to have been fixed on a fair commercial 
basis ; but amendments were ordered to be 
made in the form of compulsory licence. 
The petition was dismissed with costs . — Re 
McKecthnie Bros,, Ijtd., for Compulsory 
Licence in respect of certain Letteirs 
Patent (1984), 51 B. P. 0. 461. 

1658b. — -.] — ^Be Cathbo’s Application 

(1934), 61 R. P. C. 475. 

1665. Add, Annotation : — Refd. Re Brownie Wire- 
less Co. of Great Britain (1929), 45 T. L. R. 
584. 

1665a. Undertakings to Comptrolier-General 

— Should not be required.] — Re Loewe Radio 
Co., Ltd.’s Applications fob the grant of 
coBiPULSORY Licences (1929), 46 R. P. C. 
479. 

Annotation: — Refd. Re Cathro's Applications (1934), 51 
R. P. 0. 461. 

1666a. Cancellation of endorsement — Procedure.] — 

(1) Where a patentee applies, under sect. 
24 (6), of Patents & Designs Acts, 1907 &; 

1919, for the cancellation of the indorsement, 
“ licences of right,” on a patent, the Comp- 
troller-General of Patents may advertise the 
application, indicating the procedure to be 
followed by any person wishing to oppose it, 
may require the filing of statements & 
evidence by the patentee A an opponent, ^ 
may hear the parties before deciding the 
application. 

(2) Rules 73, 74, & 75 of Patents Rules, 

1920, are intra viree & valid. — R. v. Comp- 
troller-General of Patents, Ex p. Engl, 
[1930] 1 K. B. 617 ; 99 L. .T. K. B. 271 ; 142 
L. T. 600 ; 47 R. P. C. 118. 

1660. Add, Annotations: — As to (1) Refd* Oon- 
stantinesco v. R. (1927), 11 Tax Cas. 730. 
As to (2) Refd. Buckland v, R. (1933), 102 
L. J. K. B. 404. 

1673a. .] — (1) No action for a de- 

claration of the validity of a patent, or for 
compensation for user of the invention by the 
Crown, against the Govt, department con- 
cerned is competent or open to the patentee 
under Patents & Designs Act,. 1919 (c. 80), 
8. 8, if the Crown do not consent to its being 
dealt with in proceedings under sect. 8, but 
the remedy is by petition of right or by 
originating notice of motion addressed to the 
department. The true effect of sect. 8 is to 
give merely a right of compensation to the 
patentee against the Crown for the use by 
its officers of his invention for the purposes of 
the Crown, & it does not give any right in 
itself to sue the department concerned* 

(2) A claim for a declaration of the validity 
of the patent is not a claim in tort because the 


PART XI. SECT. 2, SUB-8BCT. 1, 

•q. Non<mamtfacivre in Canada — 
Dost when impofied unreasonably lairge,\ 
T^rroBBLL Co. V. Atlas Systems. 
,1929] 1 D. L. R. 538.— CAN. 


PART XL SECT. 2, BUB-SECT. 2. 
1662 L Qrantoflioence — On xchatterms 
granted — Ltcenoe fee — Stow caloubated,} 
— OONSOLXDATBD WAFBB OO., LTD. n. 
IKTIBBNATIOMAL Cons Co., LTD., [1927] 
1 D. L. R.4a2 ; [1927] S. C. R. 300.— 
CAN. 


■From Eapkeguer Court — 
- . und^ Patem Act, 1023 
(e, 23), e, it^-^urisdUMon of Supreme 
Court of OcDIOda.}— OONBOLIDATSD 
Wafer Co., Ltd. «. Intmnational 
pONB Qp., Ltd,, 119273 1 D. L. R. 402 ; 
19271 S. 0. R. SOO.— CAN. 
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OowB the right to use the patent on the 
statutory terms set out in sect. 8. 

action in which such a declaration' was 
clanned against the Air CbuncUt dismissed 
on the above gjounds. — Eowland & Mac- 


VcO. XXXVL-Patenta. Cases ICTSa— ITCil., 

V. 

kbnzib-Khnnedt V, Aib OouHorii (1927). 96' . 
L. J. Oh. 470 5 137 L. T. 704 5 43 T. L, B. 
717; 44 E. P. 0. 468, 0. A. 

Annotations :-^enerallv, BelA Ma4*keiizle-Kennejlv y, A^ 
Coiuioil (1927), 138 L. T. 8; GUlogban v. Minister of 
Health (1931), 47 T. L. R. 439. 


Part XII. — Term of Patent. 


1681a. Being beneBcial owner.] — Ee White 

& Grav’s Patent (1927), 45 B. P. 0. 119. 

1684a. Interests of foreign sharehoiders 

acquired by Public Trustee — Patents & Designs 
Acts, 1907-4919, s. 18 (6)J — Re Stirling’s 
Patent, Be Stirling & Schmidt’s Super- 
heating Co. (1910), Ltd.’s Patent (1928), 
46 R. P. C. 133. 

1687a. Joinder of grantee — Application by 
assignee.] — Where a grantee declines to join 
in an application for the extension of the term 
of a patent & lodges notice of opposition, it is 
unnecessary to join such grantee as a party to 
the summons. — Be Beard & Scott’s Patent, 
Re Scott & Beard’s Patent (1927), 46 
B. P. 0. 31. 

1687b. Discretion of court to dispense with.] — 

Be Dbbssleu’s Patents (No. 2) (1928), 46 
R. P. 0. 166. 

10370. .] — Re Smith’s (E. J.) Patents 

(1928), 46 B. P. 0. 166. 

1687d. .]— Be Allen & Bennett Bros. 

Ltd. Patents (1929), 46 B. P. 0. 397. 

1687e. 'Assignor.]~-Be Owen’s Patent (1928), 46 
R, P. C. 333. 


68 ; 100 L. J. Ch. 82 ; 144 L. T. 299 ; 40 
T. L. R. 649 ; 48 R. P. C. 165. 

Annotaiion .‘—Reid. Tie British Thomson -Houston Co., 
Letters Patent Nos. 1.5,448 of 1915 & 148,129 (1931), 
49 R. P. C. 218. 

1690a. Government Departments — ^Represented by 
Comptroller.] — ^Western Electric Co., Ltd., 
applied by originating summons for* the 
extension of the term of two patents granted 
in respect of “ improvements in Cores for 
Pupin Loading Coils, electromagnets, & the 
like.” One of the patents expired prior to 
the hearing of the summons. The applica- 
tion was opposed by the Postmaster-General, 
who alleged that there had been a postponed 
demand owing to the War & arising out of 
the non-installation of older t^es of 
apparatus .* (1) in the preliminary 

proceedings Govt. Depts. were sufficiently 
represented by the Comptroller, & should not 
be otherwise represented ; (2) at the hearing 
there had been loss of opportunity owing to 
the war, but this had been counterbalanced 
in part by a postponed demand. An ex- 
tension of eighteen months was gra nted. — 
Be Western Electric Co., Ltd., Letters 
Patent No. 103,188 & 107,007 (1932), 49 
R. P. 0. 342. 


16871. Person entitled to apply for Convention 
patent,] — A. co. became entitled in 1914 to 
apply for a patent in this country for an 
invention protected by letters patent in 
America dated May 18, 1914, & was therefore 
in a position to apply under sect. 91 of 
Consolidated Patents & Designs Acts, 1907 
& 1919, for a Convention patent, the date of 
which when granted would be the same as 
that of the American letters patent. Owing 
to the war the co. mad.e no application for 
any grant of letters patent until Mar. 1920, 
when by virtue of powers of extension 
vested in the Comptroller under temporary 
rules made by the Board of Trade & having 
statutory force, a grant was made to the 
CO* of letters patent in respect of the 
invention. Shortly before the expiration^ of 
this grant the co. in 1929 applied bv origin- 
ating summons for an extension of the term 
of the letters patent on the ground of los^ 
which they alleged they had suffered by 
reason of the war : — BLeld : the patentees 
having been entitled to apply for a^ 
vention patent were within the description 
of ** patentee as such ” in sect. 18 (6) of 
Consolidated Patents & Designs Acts, 1907 
Jc 1919, the application for a grant had l^n 
properly postponed, & they had s^ered loss 
or damage owing to the war. They 
therefore entitled to the extension they 
sought. As the term of the letters patent 
h a d expired at the date of the hea rmg a 
re-graut was necessary. — Be 
EiSSmc po., Ltd*’s Patent, [1931] X Oh* 


1695a. .]— Be British Thomson-Houston 

Co., Ltd., Letters Patent Nos. 16,448 of 
1916 & 148,129 (1931), 49 R. P. C. 218. 

170ea, .] — Be Beard & Scott’s Patent, Be 

Scott & Beard’s Patent (1927), 45 R. P. C. 
31. 

1711, Add. Annotation : — Refd. Be Maschinen- 
fabrik Augsburg-Nurnberg A. G. Patents 
(1929), 47 B. P. C. 193. 

1724a. .J — T. was the grantee of a 

patent for an invention for an imi^roved pipe 
joint. A co. which had bought the patent 
applied by petition for an extension of the 
term of the patent. On the “ return day 
of the petition the Comptroller raised a 
question regarding disclosui’e of documents 
to be disclosed by petitioners : 

(1) petitioners must make an affidavit or 
documents & must give discovcij ^ 
document in such affidavit, the said affidavit 
to be filed within three weeks from the 
“return day” & discovery to take place 
within ten days from such date or uhug ; 

(2) after further hearing, “patentee m- 
eluded the original inventor, those associated 
with him, & successive owners of the patent 
during its life ; the remuneration of all such 
persons must be considered ; 

original inventor & his associates had been 
adequately remunerated & were hot parties 
to the petition brought by an ^signee, it was 
no part of the duty of the ct. to prant an 
extension of the term of the patent to enable 
such assignee to remedy what had proved to 
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be an tuu«emtineratiTe oommepcial speotila- 
tion ; the invention was undoubtedUy men** 
torious, but the accounts were unsati^aotory, 
& the costs of inaintaining subsidiary patents 
^ trade marks ought not to be indudea in the 
accoimts of loss under the patent. The 
application was dismissed with costs. Peti- 
tioners were ordered to pay the costs of the 
Comptroller, including costs incurred by him 
in obtaining expert examination of the 
accounts . — Re Tribe’s Patent (1936), 63 
B. P. C. 131. 

1743* Add* Annotaiion: — ^Refd. Be Maschinen- 
fabrik Augsburg-Ntimberg A. G. Patents 
(1929), 47 B. P. 0. 193. 

1750a. .] — Be Nboteijdt A; Ktthnee G.m.b.H. 

Patents (1930), 47 B. P, C. 663. 

1750b. — — .] — P. & B. were the grantees of two 
patents. The first patent was granted in 
• respect of an invention for ** improvements 
in or relating to gyro-compasses.” The 
second patent was granted for another 
invention for ” improvements in or relating 
to gyro-compasses.” P. died on Aug. 4, 
1920, & under his wUl the patents became 
vesW in B. On June 17, 1930, leave was 
granted to present the petition out of time : 
— Held : the inventions were of exceptional 
merit utUity ; the patentees had made a 
substantial loss & in the circumstances no 
objection should be taken to the accoimts ; 
& each patent should be extended for ten 
years from the date of e»iry in each case. — 
Re Perry & Brown’s Patents (1930), 48 
B. P. 0. 200. 

1750c. .]— A. H., Ltd., T. & G., were the 

grantees of a patent gpranted in respect of 
improvements in finishing prisms or lenses 
or combinations of the same & in apparatus 
therefor ; A. H., Ltd., & T. were the grantees 
of a later patent granted in respect of 
improved process & apparatus for finishing 
lenses. The patentees applied for ex- 
tensions of the terms of the patents : — Held : 
the inventions were of very exceptional 
merit utility; the patentees had been 
inadequately remunerated ; possible pur- 
chasers of the patented apparatus were few 
& commercial development of the patents 
must necessarily be slow ; taking all these 
matters into consideration the £st patent 
must be extended for ten years, ^ the second 
patent extended for such a term as to expire 
contemporaneously with the first patent. — 
Be Adah Hiloer, Ltd., Twyman h Green 
Patents (1931), 49 B. P. 0. 245. 

1750d* .] — W* was the grantee of a patent for 

an invention for an ” unproved construction 
of metal aeroplane spars.” Assignees of the 
patentee applied for an extension of the 
term of the patent : — Helds the invention 
was an exceptional one meriting five years’ 
extension of the patent, but that it was not 
an ” extra-exceptional ” one ; also petitioner 
must pay the costs of the OomptroHer- 


G^eral of Patoits . — Be Wyijpe^s 
Patent (1634), 61 E. P. C. 877. 

1765. Aid* AnnoMiona Be Maschinen- 

fabrik Augsburg-Nfimberg A. G. Patents 
(1929), 47 B. p4 0. 183. Held. Be Neufeld. 
& Kubnke Patents (1930), 47 B. P. 0. 653. 

1777. Add* Annotation: — Ae to (4) Consd. Be 
Neufeldt A Kuhnke Patente (1930), 47 
B. P. 0. 668. 

1788. Add* Annotaiion: — Ae to (2) Oonsd. Be 
Neufeldt B Kuhnke Patents (1980), 47 
B. P. O. 568. 

1705. Add* Annotofion Consd. Be Neufeldt B 
Kuhnke Patents (1930), 47 B. P. €. 558. 

1808a. .]*— Be Fairby’s Patent 

(1987), 54 B. P, 0. 297. 

1810. Add. Annotation : — Refd. Be Murray’s 
Patent (1982), 49 B. P. O. 446. 

1825a. Efieot of later improvements.}— -M. was the 
grantee of a patent in respect of an invention 
by which new B improved fabrics were made 
hy appl 3 ring an adhesive to yam, then un- 
twistmg the yam, B using the twistless yam 
for weaving. M. & a co. applied by petition 
for an extension of the terms of the patent. 
On the ” appointed day ” when application 
was made to nx a day, the Comptroller objected 
that patents for certain later improvements 
were not disclosed. Leave was given to 
amend the petition. The petition was 
opposed by one D. B the Comptroller, on the 
grounds (inter alia) that there was insuMcient 
invention or benefit to the public, that any 
success achieved was due to later improve- 
ments, that the accounts were incomplete, 
B that insufficient efiorts had been made by 
the p&texxieo to exploit the invention. ^At the 
hearing it appeared that there was a quantity 
of undisclosed correspondence relevant to the 
latter ground : — Held : there had been no 
mala fidea, B the hearing was adjourned for 
further discovery ; the opponent B. was 
allowed to withdraw B received his costs; 
there was sufficient merit to justify extension, 
the fact that later improvements contributed 
to success did not destroy that merit, B the 
insufficiency of accoimts coxdd be excused 
where there were not profits ; also Claim 1 
should not be extended, but any amendments 
made should be purely cous^uential. As 
the patent bad expired, a hew grant limited 
to the remaining clai^ was necessary B 
this was ordered to be for five ^ears subject 
to an undertaking to register licences, B to 
submission of me amendments to the 
Comptroller. — Be Meyer’s Patent (1933), 
60 B. P. O. 341. 

1882a. — Be liETTBRS Patent (No. 120,941) 

TO Jacob Ochbneb (1933), 51 

B. P. 0. i. 

1886. Aid* Annotedione: — Consd. Be Masebineh- 
fabrik Augsburg-Nfimberg A. G. Patents 
(1929). 47 % F. 0. 193. Refd. Be Neufeldt 
B Kuhnke Patents (1930), 47 B. P. O. 563. 


PART XIL SECT. 2, SUBtSSCT. 5. 

— -O. (s). 

1889 II. .J— Tte inethod related 

to tke fixing of nprlghte eofiatottng of 
single steel plUars oomprlis^g rwo 
channel Irosus oonnooted together at the 
base B at short Intervals thron|^b(ent 
their height. TTie chaimel irons were 
provided with slots throngh whtoh 
movable thotmg seU-loekteg thwarts 
were passed/The Invention was 


proved to be of considerable ntIUte, 
The remnnenition reeled by 
patentee in respeot of his invention 
amounted to £8,147 ^wn from 
royalttes of £1 payable ter. each up- 
rlimt. The patentee had been pre^ 
vented frteo receiving further re- 
munemti^ bec^g|^of the' ^ro log 


of the patent. The ^ refused ,an 
extension of the term, holding teat the 
romnnoration of pe^tloner had not 
boim inad^nate^^fis Iilscdx.wajm^ 
^ (1934), 51 B. P. a 415.— SOOT. 

^,^9 ill. j— iln ' 1919 a patent 

was gronted to w. for ** an improved 
method at B apparaitiis use In 
making 

or Slaba B the nke/* Tlm^npiethod 
related to («9 teie forming sf a con- 
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l«42a. In 1920 Lettos Patent No. 149.288 t 

were ^aated to B* entitled ** Imij^oYed 
method ^ means for storing, transporting Sc 
delivering for use gas under pressure from 
UqjUed^d gas ” on a communication from 
* abroad by the Heyiandt Gesellschaft fhr 
Appartebau m.btH. for an invention relating 
to the constructaon of insulated tanks or 
vessels for the transport of liqueded gases ] 
Sc mechanism, consisting of valves Sc the like, 
for delivery of the gas. In the ewloitation 
of the patent "variotas cos. had at various 
times acquired an interest therein. These 
oos. Sc the inventor Christian Wilhelm Paul 
Heyiandt joined in a petition for extension. 
The grounds of the application were 
didiculties in the way of the development of 
the patent Sc inadequacy of remuneration. 
The opposition was based chiefly on the 
grounds that petitioners had failed to show 
&at the remuneration received was inade* 
quate : — Meld : though it was impossible 
to ascertain the precise remuneration obtained 
by the various interested parties, some con- 
siderable remuneration had in fact been ■ 
received. Sc, where a patent is purchased as a | 
commercial transaction in the last years of 
' its life, special considerations must apply ; 
where a patentee is also a manufacturer, the 
profits which he makes as manufacturer 
must also be taken into consideration ; 
further, the aocoxmts kept were inadequate. — 
He Evans’ Patent (1937), 64 R. P. 0. 269. 

1868. Add. Annotation: — As to (1) Consd. Be 
Neufeldt Sc Kuhnke Patents (1930), 47 
B. P. 0. 658. 

1888a. .] — Re Lake’s Patents (1928), 46 

“l^P. a 136. 

1904* Add. Annotation : — ^Refd. Re Maschinon- 
fabrik Augsburg-Numberg A. G. Patents 
(1929), 47 B. P. 0. 193. 

1914. Add. Annotation: — Consd. Be Neufeldt Sc 
Kuhnke Patents (1980), 47 B. P. 0. 653. 
1025a. Patent endorsed ** licences of right — 
Form of order for extension.] — Be Sandebs’ 
(Thomas) Patent (1931), 48 R. P. 0. 342. 
1944. Add. AnnateUion : — ^Refd. Be Neufeldt Sc 
Kuhnke Patents (1930), 47 B. P. C. 663. 
1946. Add. AnnoiaUans : — ^Refd. Be Maschinen- 
fabrik Augsburg^Nfimberg A. G. Patents 
(1929), 47 R. P. 0. 193 ; Be Von Krogh’s 
Patent (1929), 49 R. P. C. 417, 

1947a. Insufficiency excused where no profits.} — 
Be Meyer’s Patent (1983), 60 R. P. 0. 341. 
1955. Add. Annotation: — As to (2) Consd. Be 


Maschinenfabiik Augsburg-Nfimberg A. G. 
Patents (1929), 47 R. P. C. 198. 

1956a. Be Maschineneabkie Atjos- 

BXJBG-NOBNBERa A. G. PATENTS (1929), 47 
R. P. O. 193. 

1959a. Not confined to profits of petitioner assignee 
— Includes profits of original inventor Sc all 
subsequent holder,] — Re Masohineneabrik 
AtrOSBUBG-NORNBERG A. G. PATENTS (1929), 
47 R. P. C. 193. 

1997a. irregularity In service of advertise- 

ments — Excused.] — Be Panicau & Brenni’s 
Patent (1927), U B. P. 0. 609. 

2004a. Discovery — Affidavit of documents.] — Be 
Tribe’s Patent, No. 1724a, ante. 

2005a. Withdrawal of opposition — ^Terms on which 
permitted.] — Be Maschineneabbik Augs- 
burg-NOrnberg a. G. (1929), 47 B. P. 0. 
193. 

2005b. Necessity for accurate statements in 
affidavits.]— Re Brown Sc Bostook Patent 
(1931), 48 R. P. 0. 216. 

2012. Add. Annotation: — ^Refd. Re Maschinen- 
fabrik Augsburg-Numberg A. G. Patents 

2019a. Over eight months prior to expiry — 

Hearing over five months prior to expiry.} — 
Be Mills Sc Morris, Letters Patent No. 
106,857 (1932). 49 B. P. 0. 320. 

2021. Add. Annotation: — ^Refd. Re Chambers’ 
Patent (1927), 44 R. P. 0. 332. 

2021a. .] — Re Boitybb’s Patent (1928), 46 

B. P. a 268. 

2028a. Six months alter expiry.] — Be Horst- 

MANN, HoRSTMANN Sc EDGAB’S PATENT 
(1928), 46 E. P. 0. 1. 

2027a. Notice of opposition.] — Be Mas- 

CHINENEABRIK AUQSBTJRG-Nfil^ERG A. G. 
Patents (1929), 47 R. P. C. 193. 

2027b« Form of petition.] — Be Ruth’s Patent 
(1981), 43 B. P. C. 553. 

2027c. Amendment of summons by addition of 
parties after expiry — ^Restoration of original 
summons.] — Held : in view of the amend- 
ment in sect. 18 (1) of the Patents Sc Designs 
Acts, 1907-32, which removed the power 
of the ct. to allow an application after a 
patent had expired, the original summons 
should be restored the necessary parties 
added as resps. — tie Mossay, Jacoby Sc 
Enclosed Motor Co., Ltd. Patents (1933), 
60 E. P. 0. 256. 

2029a. .] — Re More’s Patent 

(1929), 46 R. P. 0. 336. 


Crete block face upwards lu a mould, 
Sc eoatiaa tho face while still moist 
with a layer of cement Sc depositing 
Tibbies cu the wet surface Sc allowiiw 
me whole mass to set in the mould, 
Sc (6} a iqaohihe for depositing the 
pebbles evenly <m to thelaoe of ablook 
In the mould. The invention was 
proved to be of eonsidemble merit Sc 
utility. The remuneration ^ received 
by the patotee SC afterwards by his 
^dow as the person suooeedh^ him In 

Of a ^m&d 00 . which worima the 
mmer ttoenoe from him Sc also 
mvldm^ pn oafdt^lnvested by him 
in the llxiilte^ do. The widow of the 
patentee Sc the limited ee. petitioned 
f or ah extensleii of the term of the 
The 4^ refused an attension 


of the term, holding that the remunera- 
tion of the patentee Sc petitionor had 
not been inadequate. The ot. held 
further that in reckoning the amount 
ot profits made by the patentee as 
such, sums received by a patentee tor 
servioes as managing dndotor of a 
limited co. working the patent under 
licence. Sc dividends on capital invested 
by him in such limited co. were not to 
be taken into consideration . — He Wm- 
SON*B PaTBNT (X936), 63 R. P. O. 1,— 
BOOT. 


PART XU. SUB-SECT. 8. 

sc. F&rm of €miicaHoftr---Jn Scot^nd 
the fact that 

procedure oy originating smnmons 
unknown In Scotland did not preclude 
a patentee In Soottod horn obtaining 
frm the ct. in Sootlana an extension 
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of his patent under Patents & Designs 
Act. 1907 (o. 29), 8. 18 (C), as amended 
by f^atents Sc Designs Act, 1919 (o. 80), 
8. 7 (3) ; Sc snob an extension was 
granted In the course of an ordinary 
application by petition for the extension 
of a pat^t. — Mxjbray v. Comptroi^ijjb- 
GKNsnAL OF Patents, {1932} S. 0. 
726. -SCOT. 


PART XII. SECT. 2, SUB-SECT. 8.— F. 

2029 i. F(*rm of applicaiion — 
tion.l — lu 1916 a patent was granted 
to M. for A piece of furniture con- 
Tertlble for use as a bed. a couch, a 
bath chair or the like.” The patentee 
expended a considerable sum in con- 
nection with tho patent, but very lew 
of ' the articles were sold. Manu- 
facture of the article had been Impeded 
by the war. The patentee petitioned 
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2031. Add. Annotation: — Betd. Be Higginson & 
ArundePs Patent (1927), 44 R. P. d 480, 

2036a. .] — Be British Thomson-Houston 

Oo., Ltd.’s Patent (1029), 46 B. P. C. 
867. 

Annotation : — Itestd* Re Western Electric Company's 
Patent (1930), 46 T. L. R. 549. 

2038a. .] — Be I. G. Fakbenindustrib 

AKTIENGF 4 SEJXSCHAFT Letters Patent 
(1937), 54 R. P. C. 250. 

2044a. .] — Be Wade’s Patent, 

Be Dodglas’ Patent (1929), 46 B. P. 0. 618. 

2055a. Application of R. S. G* (No. 2), 1933, 

r. 8.] — Be Drake’s Patent (1933), 61 R. P. 0. 
323. 

2056. Add. Annotation : — Consd. Be Neufeldt & 
Kuhnke Patents (1930), 47 R. P. C. 663. 

2060a. .] — Be Clyde & Dobbib MoInnes, 

Ltd. Patents (1929), 46 R. P. C. 429. 

2062a. .] — Be Gilbert’s Patents 

(1927), 44 R. P. C. 527. 

2062b. .] — Be Western Electric Go., Ltd.’s 

Patents (1927), 46 R. P. 0. 117. 

2062c. Manufacture In Irish Free State — Before 
Treaty.] — Jffeld : as the patentee was working 
within the area of the British patent before 
the Irish Treaty, the considerations as to 
nGianufacture abroad were subject to mo^ca- 
tion & did not debar extension ; also in the 
case of war losses the merits scarcely came 
into consideration. — Be Hilton (John) 
Patent (1932), 49 R. P. 0. 398. 

2064a. Loss partly made good by subsequent 

profits.] — ^An application for an extension of 
the term of a patent was opposed on the 
ground (inter alia) that sales lost during the 
war had been balanced by accumulated de- 
ferred sales after the war: — Held: there 
had been a loss which had been in part, but 
not wholly, made good by a subsequent gain, 
dC an extension of two dc a half years should 
be granted. — Be Higginson d£ Arundel’s 
Patent (1927), 44 R. P. 0. 430. 


2105a. A~Be Sbengler’s Patent (1929), 46 

B. P. O. ^ 


Chambers’ 


331. 

2112. Add. Annotation: — Hefd. Re 
Patent (1927), 44 R. P. 0. 332. 

211Ba. .] — Electrical Res^ch Products, Inc., 

dc Standard Telephones & Cables, Ltd., 
applied by originating summons for the 
extension of the term m a patent granted in 
respect of “ improvements in electric wave 
amplifying apparatus.” The patent ex- 
p^d prior to the hearing of the summons. 
The application was opposed by Radio 
Manufactures Assocn., Columbia Grapbo- 
phone Co., Ltd., Mullard Radio Valve Co., 
Ltd., Mitcham Works, Ltd., & Philips Lamps, 
Ltd. The opponents denied that any loss 
was suffered oy reason of the war, dD sieged 
that by the earlier development by reason of 
the war of various uses to which the patent 
could be applied, the use of the patent had 
been accelerated & not retarded by the war. 
They further contended that the ct« must not 
consider the mere length of time lost, but its 
relative value compai*ed with a similar period 
of time at the end of the life of the patent : — 
Held: the opponents failed to show that 
appets. had been compensated by reason of 
the war for loss of opportunity for the period 
during which they were prevented by the 
war from dealing with the patent, d^ that the 
patent should be extended for four years. — 
Be Western Electric Co., Ltd.’s Patent 
(No. 276 OF 1916) (1931), 48 R. P. C. 218. 

2123a. Postponed demand .] — Be Western 

Electric Co., Ltd., Letters Patent No. 
103,188 dD 107,007, No. 1690a, ante. 

2124. Add. Annotation : — As to (2) Consd. Be 
Western Electric Co.’s Patent (1930), 46 
T. L. R. 649. 

2127a. .] — Be Melunger’s Patent, Re Auto- 

matic Telephone Manufacturing Co., 
Ltd. (1928), 46 B. P. C. 4, 

2130a. .] — Be Hogg dfc Carr’s Patents 

(1927), 46 R. P. C. 120. 


2064b. .] — Held : in order to show that 

a loss had been counterbalanced by subse- 
quent gains. It should be established that, as 
the result of the cessation of hostilities, those 
who had been holding up their demands had 
loosed them, so that, in the post-war years, 
the arrears of orders had been executed in 
addition to the work which would normally 
have been done in the normal development 
of the patent . — Be Bates A; United Shoe 
Machinery Co,. Ltd.’s Patent, Be Bates 
Richards dc United Shoe Machinery Co., 
lm>.’s Patent (1928), 46 B. P. C, 270. 

2064c. .] — Be Bouyer’s Patent (1928), 46 

R. P. C. 268. 

20T7a. Illness of patentee owing to war.l^Re ’ 
Evanovitch’s Patent (1928), 46 R. P. C. 
168. 

2000a. .] — Be Enfield Cycle Go., Ltd. & 

Smith’s Patent (1927), 44 B. P. C. 626. 

2094. Add. Annotaiion: — ^Befd. Be Chambers’ 
Patent (1927), 44 B. P. G. 332. 


2130b. Three years’ difference in grant — Adjourn* 
ment .] — Re Educational Supply Assocn., 
Ltd.’s Patents (1928), 46 R. P. C. 330. 

2186a. Within statutory definition of patent.]— 
Re MASCHINENFABRIK AUGSBURG-NttBNBERG 
A. G. Patbots (1929), 47 R. P. C. 193. 

2186b. Right to extension — Limited to period of 
extension of main patent .] — Be Maschinbn- 
FABRIE AUGSBURG-NbRNBBRG A, G. PATENTS 
(1929), 47 R. P. C. 193. 

2136c. What must be considered.] — Be 

MASCHINENFABRIK AUGSBUBG-NORNBERG 
A. G. Patents (1929), 47 R. P. C, 193. 

Annotation :--^Consd. Re Letters Patent (No, 120,941) 
granted to Jacob Ocbsner (1933), 61 R. P. O. 4. 

2136d. Conversion of application for patent into 
application for patent of addition — To patent 
applied for at later date .] — Re Imperial 
Chemical Industries, Ltd,, Eric William 
Fawcett & Eric Evbbard Walker, Ap- 
plication FOR A Patent (1936), 53 R. P. C. 
157. 


for an extension of tbe term of the 
patent: — Held: the patent did not 
possess snffloient ment Sc utility to 
lustily an extension of its t&tm from 


war loss ; but, on the |n*onnd that the 
patentee had sustained loss by reason 
of the war, the patent was extended for 
two years, notwithstanding that the 


pplioation for extension was made by 
ay of petition Sc not by oririhatlng 
immons.— Re HuRitAY's Patent 
932), 49 R, P. 0. 445.— spot. 
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Part XIII. — Revocation. 


2144. Add. Annotation :-~Aa to (S) Held. Be Ivor 
Peraett’s Patent (1928), 49 B. P. 0. 

400. 

2171ae Razor bladeSeJ—In 1925 letters patent 

were granted for “ Improvements in Safety 
Razors.^’ The patentee claimed to have 
discovered that each time a razor is used for 
shaving, the cutting edge is upturned or 
bent back by reason of the resistance offered 
by the hair of the face ; that honing the blade 
returned the bent back portions of the blade 
to their original position in the line of the 
cutting edge, & that, if the upturning or 
bending back alwf^ys takes place in the same 
direction, greatly increased life is obtained 
from the cutting edge. In order to ensure 
that the upturning always takes place in the 
same direction, the patentee provided that 
the blade should be non-reversible in the 
holder. This was done by means of cut out 
portions in the blade asymmetrically disposed 
relatively to the longitudinal & transverse 
axes of symmetry of the blade & positioning 
studs similarly mounted on the holdor adapted 
to engage the cut out parts of the blade. 
Claim 1 was as follows : “ In a safety razor, 
the combination of a thin cutting blade, a 
holder for said blade, cut out parts provided 
in said blade asymmetrically disposed 
relatively to the longitudinal & transverse 
axes of the said blade & positioning studs 
similarly moimted on said holder & adapted 
to engage said cut out parts in the blade.” 
Claim 6 was as follows ; ” Safety razor blades 
substantially as described & illustrated in the 
accompanying drawing.” The Valet Auto 
Strop Co., Ltd., petitioned to revoke the 
patent on the groimd that it was invalid by 
reason of prior publication, that it lacked 
subject-matter & utility, & that the patent 
had been obtained »by false suggestmn : — 
Held ; the theory upon which the patent was 
founded was erroneous ; there was no subject- 
matter or utility in the invention, & the 
patent was anticipated by at least one of the 
prior specifications cited Sc was invalid. An 
order for the revocation of the patent was 
made, with costs . — Be Lb Basoxe Apollo, 
Lbttbbs Patent No. 239,112 (1931), 49 
R. P. C. 1. 

2174a« Prior pubUcation.] — In the case of an 
application for the revocation of a patent 
ah^dy wanted, appct. must establish his 
case in the clearest possible manner, Sc where 
prior publication is relied on« it is necessary 
to point to a clear Sc specific disclosure of 
something which can fairly be stated to be 


the patentee’s invention. — Be Lowndes’ 
Patent (1927), 45 R. P. C. 48. 

2174b. Insufficient description.] — Be Gas 
Chambers Sc Coke Ovens, Ltd., Applica- 
tion FOB Revocation of Letters Patent 
No. 366,666 (1934), 62 R. P. C. 81. 

2175a. Insufficiency — Characteristics defined by 
reference to result.] — No-Fumb, Ltd. v. 
Prank Pitohford & Co., Ltd., No. 618a, 
ante, 

2186. After this case add : — 

Application for directions.] — See R. S. C., 
Ord. 63a, r. 21a, Sc Nos. 2944a-29441, post. 

2222a. Power to order amendment of specification 
— Extent of power.] — Be Evbno’s Patent, 
No. 2261b, post. 

2251a. ,] — Be Kobrner’s Patent 

(1928), 45 R. P. C. 442. 

2254a. Application to make order rule of court — 
By Side Bar Motion.] — Practice Note 
(1930), 69 L. Jo. 80; 169 L. T. Jo. 54; 
[1930] W. N. 9. 

2257. Add, Annotation : — As to (2) Consd. Be 
Adamson (Daniel) Sc Co. Sc Kerfoot Patent 
353,087 (1932), 50 R. P. C. 171. 

2260a. Ambiguity.]— I. B. E., Ltd., applied to the 
Comptroller- General of Patents under sect. 26 
of Patents Sc Designs Acts, 1907-1928, for 
the revocation of letters patent No. 321,721 
granted to D. The Assistant-Comptroller 
ordered the specification to be amended. 
I. B. E., Ltd., appealed to the ct. It was con- 
tended (inter alta) for applts. that the letters 
patent ought to be revoked on the ground of 
U) insufficient description, Sc (2) ambiguity. 
It was contended (inter alia) for reaps, that 
the ct,, on an appeal under sect. 26, had no 
power to order an amendment : — Held : by 
virtue of sect. 92 (2) of Patents Sc Designs 
Acts, 1907-1928, Sc of R. S. C., Ord. 53a, r. 6, 
the ct. has jurisdiction to order an amend- 
ment ; Sc the ground of ambiguity, unless it 
be identical with the groimd of insufficiency 
of description covered by sect. 11 (1) (c), is 
not open to a petitioner under sect. 26. The 
order of the Assistant-Comptroller was varied. 
Sc further amendments ordered. — Be Inter- 
national Bitumen Emulsions, Ltd., Peti- 
tion FOR THE Revocation op Dehn’s 
Patent (1932), 49 R. P. C. 368. 

2261a. Power of court — ^To order amendment of 
specification.] — Be International Bitumen 
Emulsions, Ltd., Petition for the Revoca- 
tion OF Dehn’s Patent (1932), 49 R. P. C. 
368. 


PART Kill. SECT. 1, SUB-SECT. 1.— A. 

•o. Person inter eakd — WfM i $,] — 
Pitt, is licensee in Oanada of a patent 
issued to O. Oo., relating to Improve- 
^nts in cooling containers, iSc deft. 
W. S. Incorporated is the owner of a 
patent for improvements in a method 
of refrigeration. Sc the other deft, is 
licensee under the same patent: — 
Held : where an individual is using an 
invention in respect of which another 
person claims to have a patent, which 
the unlicensed user believes to be 
invalid ; or wbsge a person is desirous 
of xmhm anychiug described In a patent, 
bttt,,^^ob patent be has reason to 


believe is void, then he has such an 
interest as to qualify him to initiate 
prooeedings to annul such letters 
patent ; & is a person ** interested 
within the rules of this ct. — Rzpbioeb- 
ATiNO Equipment. Ltd. v, Drummond 
Sc Qaltuam Ststbm, Incorporated, 
ri930) Be. 0. R. 154 ; 4 D. L. R. 926. 
—CAN. 

PART XIIL SECT. 1, SUB-SECT. 1.— B. 

sp. Prooeedinos hj/ information — 
VaiidUv.] — JlAd: the present action 
to impeach Sc annul certain patents of 
invention instituted In this ot. by 
information in the name of the A.-G. 
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of Canada was properly instituted 
under role 16, notwithstanding the pro- 
visions of sect. 37 of Patent Act pro- 
viding for procedure by scire factaa : 
(2) the Exchequer Ct. Act authorises 
the C^wn to institute prooeedings 
upon the information of the A.-G. of 
Oanada to impeach a patent of in- 
vention, without showing that it is 
otherwise a party Interested. — R. v, 
Myers Canadian Aircraft Co., Ltd. 
ri9Sl] Ex. C. R. 146.— CAN. 

PART Xin. SECT. 1, SUB-SECT. 2.— F. 

m i. .1 — Wbiobt V, BgUi Tklb- 

PBONB Co. (1887), 2 Exoh. O. R. 552.— 
CAN. 
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2261t>. — Extent of |»ower«><-^In proceed- 

ings for i^e reyocaMon ol a patent under 
sect. 26 of Patents Deigns Acts, 1907 
dc 1919, the power of the Comptroller to 
require the specification to be amended by 
disclaimer^ correction^ or explanation does 
not enable him to accept an amendment 
put forward 1^ the patent covering a wider 
claim or a different claim from that made in 
the unamended spedfication. Sect. 26 does 
not widen or enlarge the powers of amend- 


Digest SuppiJBkBNT. 

ment conferred on the Comptroller under 
sect. 21 or on the ct; under sect. 22« 

The piocedure of amendment by tvay of 
disclaimer cmmot be used so as to extract 
fsxim the spedfication smne feature or 
features not eMmed or suggooted as con- 
stituting the original invention^ A ^ claim 
them as being the inventioiL — ^ISSs 
PATEStT, [1962] 2 Oh. 167; 101 U J. Oh, 396 
147 L. T. 473 ; 49 B* P. 0. 386, 

Jdmson's Patent (No. 387,125) 
(1936), 64 R. P. C. 161. 


Part XIV.- 

2263a. .] — ^Letters patent were granted for 

“ improvements in or relating to bag corner 
sewing & like operations.*' Claim I of the 
specification was as follows : ''A machine 
as hereinbefore characterised in which a 
work'-engaging portion of the internal work- 
support has movement of accommodation to 
either side of the sewing point in a direction 
substantially parallel to the stitching line.” 
In an action for infringement of the patent, 
defts. denied infringement dc alleged that the 
patent was invalid by reason of prior publica- 
tion, prior user, want of subject-matter, & 
inutility, & they counterclaimed for the 
revocation of the patent : — Held : the first 
feature of the invention described & claimed 
in the specification was for the work-engaging 
member or tablet at the tip of the horn & 
consisted in its shape Sc method of attach- 
ment, the tablet used in defts.* machine 
differed wholly in form Sc method of attach- 
ment from the tablet described in the 
specification of the patent, defts.* machine 
dfid not emhodv any invention described in 
Sc claimed by the specification, Sc therefore 
there was no infringement ; further, on that 
interpretation of the specification there had 
been no prior publication or user of the 
invention described, which possessed utility, 

Sc defts. had failed to establish any ground of 
revocation. The action Sc counterclaim were 
dismissed with costs, with the usual set-off, & 
a certificate with reject to certain of the 
particulars of objections Sc a certificate of 
validity were granted. — British United 
Shoe Machinery Co.. Ltd. r, Isaacson Sc 
Ralphs (Norwich), Ltd. (1934), 61 B. P. C. 
289. 

226Sb. .] — Letters Patent No. 403,932 were 

granted for “ improv^enis in or relating to 
refieoting signs for roads Sc istreets.” Pltfs. 
commenced an action for infrin^ment. 
Defts. denied infringement So alleged riiat the 
patent was invalid Sc counterclaimed for its 
revocation. €3a4m I of the patent was as 
follows « A refiector sign ifiuminated by an ^ 
extornal source of light, comprising In com- 
bination udth ^e anatto to be displayed a 
light-coudensipg plate of clear glass or other 
transparent matwal, one face of which is 
provided with a plui^ity of small lenses of 
convex external stirface, foci of which 
are at the plane face of the plate, 4; ^^ d!s- 
persively rmecting surface at said plane 
face.” It was Md at the trM that the 
patent had not been lUMnged Sc was invalid 
for want of subjeet-mliMeir A was 

. m 


Infringement. 

ordered to be revoked. Pltfs. appealed. 
The parties settled the appeal, after argument, 
upon terms that the appeal ' in the action 
should be allowed subject to pltfs. (applts.) 
abandoning their claim that defts.' had 
infringed. Resps. thereupon took no part 
in the appeal against revocation of the 
patent : — Held : the patent wAs not wanting 
m subjecst-matter & was valid ; Sc that the 
appeal against the order for revocation 
should be allowed Sc that order be dis- 
chaiged ; & a certificate of validity was 
granted ; also that the method of dis- 
secting a combination into its constituent 
elements, & then examining each element 
to see whether it was obvious or not, is to be 
applied with great caution as tending to 
obscure the fact that the selection of the 
elements presupposes the conception of the 
combination Sc the result to be obtained. — 
Albert Wood Sc Amcolite, Ltd. v. Uows- 
HALL, Lri). (1986), 64 B. P. C. 37, 0. A. 

2270a. Ownership without user.] — ^In 1934 pltf. 
commenced an action for infringement of 
three patents, £he date of acceptance of the 
earliest of which' was Nov. 1982. By his 
particulars of breaches, pltf. alleged inlxm^e-. 
ment by reason of the ownership of a machine 
urchased from pltf. in 1980 Sc subsemient to 
an. 1932, Sc prior to the issue of the writ 
modified so as to be in accordance with the 
specifications of the patents Sc in infringement 
of each of the claims of the same. Defts. 
moved to strike out the statement of claim 
on the grounds that it disclosed no cause of 
action & that it was embamsriing z—MM : 
the statemmt of claim did not neciBBsarily 
disclose any cause of action, as the particulars 
of breaches merely stated that de^s. owned a 
machiz^ which they had modified^ possibly 
at a time when they were entitled to do so. 
The statemmt of claim was struck out. 
Htf . appealed to the C^. of Appeal .* 

on appm, the statement of mim did not 
allege infringement of the patents aft^ the 
date of acceptance of the complete sperifiea- 
tions. Sc tbeielore it did not disclose a good 
cause of adion; mere ownership wiimut 
possession was not sufficient to raise a pre^ 

3 don of an intendon to 

on of an act which did not rise to a 

cause of action was no evidence of an In- 
tention to emmit an act that was wudawfiil^ 
The appeal was dlimihsed with ecMrt84-*- 
SuBtrsTstR o. 

2 B. d m. a A* 
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BIMiOCBLSWSBO MELTtSa PBOCBSSBa, I/TD., 

No. 8817*, poaL 

8881a. ^.1— Srsaios Bb-Ehtc, Lid, v. Ladda- 

MSBXO Oo., Lid. (1081), 48 B. P; O. 486. 

I. AM. Annotation : — ReM. No-l\ime, Ltd. 
V. Prauk Pitchford & Oo. (1936), 82 B. P. C. 
231* 

2302* Adda AnnotaHon: — V. !>•% Ltd. v. 
Bostcm Beep^ Sea FisluBg & Ice Co., Ltd. 
(1936), 62 B. T?. 0. 303. 

2a02ft« ^ — User at sea outside three-mile 

D., I/TD. V. Boston Dweb Sba 
Pishing & Job Oo., Ltd., Re Vionbbo n Da hl 
ET dB Petition for Revocation of Letters 
Patent, Be Vignebon's Application for 
Lettb^ Patent (No. 175,824), No. 604a, 
ante. 

2807. Add. Annotation As to {!) Ck>nsd. Schuster 
V. Hiae Parker & Oo. (1936), 62 R. P. 0. a345. 
2812. Add. Annotations Reid. Sharpe & Dohme 
Inc. V. Boots l^re Drug Oo. (1928), 45 R. P. O. 
163 ; Pope Appliance Corpn. v. Spanish River 
Pulp & Paper Mills (1929), 98 L. J. P. 0. 60. 
2882. Add* Annotation : — Consd. JSe L’Air liquide 
Soci^td wAjioinyme pour L’Etude et L’Exploi- 
tation dee Procedes George Claude’s Patent 
(1930), 49 R, P. 0. 428. 

2887a. - — Form of patented artiele modified.]— 
The patentee of a collapsible tube & cap for 
holding tooth paste licensed defts. to make 
Sc sell the tube Sc cap, but with the condition 
that each tube should be stamped with 
certain words. Defts. sold a modilled form 
of tube Sc cap unstamped j — Held : the 
modified form was not wiohin the patent, Sc 
tbere was consequentily no infringement. — 
Hdntoon Oo. t>. Kolykos (Inoorporatbid) 
(1930), 47 T. L. B. 67 ; 47 B. P. 0. 430 ; 
affA, 48 B. P. 0. 98, C. A. 

2848. AM. AnnotatUm .— Folld. Chloride Ele^^ 
Storage Oo. r. Silvia Wireless Stores (1931), 
48 B. P. O. 408. 

234411, Attadied to artlole.] — ^e 

owners of letters patent rriatang to eleotrxcal 
l»s.tteri<fi brought an action for infringwu^t 
against defts. claiming damages & m m- 
junotion restraining them from hif mgw by 
selling certain batteries of the D. P. G. type 
m^faeturod by pltfs. below authorised 

prices. It was alleged by pltfs. ^t each of 

&e said battMies had a label pasted upon it 
that it must not be sold below the catalogue 
price fixed by ttie patentee, & was eimlosM 
k a carton cm whi<m was printed a to 

mo same terms. P. J. S., tead^ 
firm which carried cm busmess at a shop m 
L., admitted to evidence & to his miswra to 

s« 
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below the price fixed by pltfs. as alleged : — 
Held : defts. having hM knowledge of t^e 
restrictions upon the evidence sold batteries 
at prices lower than that fixed by pltfs. as 
patentees. Judgment was given for pltfs. 

Sc an injunction was grtoted with costs. — 
Chloride Eieotrical Storage Oo., Ltd. 

V. Silvia Wireless Stores (1931), 48 
R. P. 0. 468. 

2358a. •] — Letters patent were granted^ in 

1916 for “ Improvements in ironing machines 
Sc apparatus.’^ One of the claims was as 
follows ; “ In an ironing machine of the type 
specified, mounting the device employed to 
control the movements of the iron on the 
mechanism by which reciprocating motion 
is imparted to the ii'on in such a manner that 
said device partakes of both the horizontal 
Sc the vertical movements of the element 
which carries the iron.” Pltfs. alleged that 
defts. had infringed the patent. Defts. 
denied infringement, & alleged that the 
patent was invalid for want of novelty, by 
reason of prior publication Sc prior pubhc 
general knowledge, Sc for want of subject- 
matter ; — Held : there was novelty & subject- 
matter Sc the patent was valid, but that the 
nlAima were hmited to machines “ of the type 
in which a flat iron of such a weight as will 
give the necessary pressure is employed,” & 
defte.’ machine was not of this type Sc 
consequently there was no infringement. 
The action was dismissed. Pltfs. & defts. 
were directed to tax their respective costs of 
the action, pltfs. to have one-fifth Sc defts* 
four-fifths of such costs.-- Lister Bros. v. 
Thorp, Medley Sc Oo. (1930), 47 R. P. 0. 
99 ; affd., 47 R. P. 0. 526, 0. A. 

28&8h. .] — In 1924 letters patent were 

granted for “ Improvements in electric 
couplings, terminals. Sc the like.” Claim 14 
was as follows • “ An electric coupling sub- 
stantially as described with reference to 
tigs. 11 Sc 12 of the accompanying drawing, 
Pltfs. brought an action for infringement of 
claim. Defts. denied infringement & 
alleged that the patent was invalid by reason 
of prior puhhcatioii Sc for want of utility : 
Held : Claim 14 was for a combination of a 
Sc socket Sc that, as defts, sold a plug 
was not combined with a socket, f^bey 
did not infringe.— Chapman Sc Ooot & 
Lbotro Linx, Ltd. v. Dbltavis, Ltd. (1930), 
47 R. P. 0. 163. 

28580. .] — Lettem patent dated Aug. 13. 1923» 

were granted to pltf. entitled “ improvements 
in ov relating to apparatus for tipping & dis- 
charging railway wagons.” Claim 1 was ^ 
follows ; ” Apparatus of the type herem 

referred to, for tipping Sc discharging rmlway 
wagons, wherein the carrier is pivoted to ^ 
carried by the lower short arms of a pair of 
levers carried by stationary stand^ or 
supports arranged at the opposi^ ends of jb® 
carrier, the loncer & upwardly extenduig 
arms of the levers being connected together 
by a sustaining beam that ?ervM to^Id a 
wagon on the carrier during the tippi^ 
oration but which is normally m an in- 
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operative position clear of the wagon, the 

S ivotal connections between the levers A; 

tie carrier & between the levers & the 
standard being so arranged that the centre 
of gravity of the carrier ^ lb wagon thereon 
will in all working positions of the carrier 
be to that side of the vertical plane passing 
through the pivotal connections between the 
levers & stationary standards or supports 
that is opposite to that side to which the 
carrier & wagon are moved for tipping the 
wagon substantially as described.** In 1931 
pltf. commenced an action for infringement 
of the patent claiming the usual relief. 
Defts. denied infringement & alleged that 
the patent was invalid : — Held : the letters 
patent were valid ; the words “ short *’ & 
longer ’* in relation to the arms of levers 
referred to in the specification wore words 
limiting the monopoly claimed & not describ- 
ing the best way known to the patentee of 
working his invention, & upon this con- 
struction there was no infringement. The 
action was dismissed with coste. — Mitchell 
V , West’s Gas Improvement Co., I/td. 
(1934), 51 R. P. C. 177. 

2858d« .] — Letters patent were granted for 

** improvements in & relating to sound 
recording apparatus.** The invention related 
to the reduction of background noise, by 
reducing the transparent area of the photo- 
graphic soimd track during periods of low 
sound intensity, but utilising a rectified 
component of the microphone current. 
Claims 1,2^6 were as follows ; ‘‘1. In the 
method of making a photographic sound 
record consisting in varying the amount of 
light falling upon an elementary transverse 
strip of a moving film in accordance with the 
wave form of the sound to be recorded, pro- 
ducing automaticaUy in accordance with the 
volume of the sound to be recorded a super- 
imposed variation either of the mean intensity 
of the recording light beam (in variable 
density recording) or of the mean position 
of the light beam with reference to the sound 
track (in variable width recording). 

2. The method of making a photographic 
sound record in which the clear area varies 
with the volume of the sound being recorded 
which comprises exposing a sensitive film 
to a light beam, vibrating the beam laterally 
of the film in accordance with the wave form 
of the sound being recorded, & producing an 
additional lateral displacement of the beam 
in accordance with the volume of the sound. 
... 6. Apparatus for photo^aphically re- 
cording sound on a moving sensitive film com- 
prising a light source, an oscillograph galva- 
nometer arranged to refiect a light beam 
therefrom on to the film & adapted to be 
vibrated by an alternating cturent corre- 
sponding to the wave form of the sound to 
be recorded thereby forming a variable 
width sound record. Sc means for super- 
imposing on the alternating current a rectified 
component thereof which varies in accord- 
ance with the volume of the sound being 
recorded ” : — Held : on the true construction 
of the specification the patentee had limited 
his claims to a lateral displacement of the light 
beam, whereas defts. had obtained their 
result by a longitudinal displacement of a 
triangular beam ini^rseoting a slot ; also the 
patentee had limited his claims to the use of a 


component of the microphone current, 
whereas defts. used that component to con- 
trol another current in inverse phase to the 
first ; defts. had not infringed the patent. — 
R. 0. A. Photophone, Ltd. v. Gaumont- 
British Picture Oorpn., I/td., dc British 
acoustic Films, Ltd. (1936), 52 R. P. O. 
206 ; affd. (1936), 63 R. P. C. 167 0. A. 

2366. Add. Annotation: — As to (1) Retd. Norton 
& Gregory, Ltd. v. Jacobs (1936), 64 R. P. C, 
58. 

2389* Add. Annotation : — Refd. Re Higginson ^ 
ArundePs Patent (1927), 44 R. P. O. 480. 

2389a. .] — Letters patent were granted in 

1931 for “ A new or improved rowing 
machine or rowing exercise apparatus.’* The 
first claim was as follows: “A rowing 
machine or rowing exercise apparatus, of the 
typo herein referred to, which comprises an 
open rectangular or like frame or base of 
metallic tubular construction, a tubular 
footrest raised integrally from said frame or 
base, a stool or seat slidably supported on 
rollers or runners upon the side tubes of said 
frame or base & having spiral tension spring 
attachments to the forward part thereof, & 
a pair of handles or hand grips mounted on 
the forward part of said frame or base & 
having spiral tension spring attachments to 
the rearward part thereof.” Pltfs. alleged 
infringement by the sale of a ” Spenby 
Sculling Machine.” Defts. alleged that the 
patent was invalid on the grounds of want 
of novelty, by reason of prior publication in 
a number of prior specifications, & common 
general knowledge, want of subject-matter, 
insufficiency of description & lack of utility : 
—Held : defts.* machine did not infringe 
pltfs.’ claim, since the machine did not con- 
tain all the integers of that claim. In the 
circumstances it was unnecessary for the issue 
of validity to be decided. The action was 
dismissed. Pltfs. were ordered to pay defts,* 
costs, except in so far as they h^ been 
increased by the issue of validity. — Terry & 
Rowley v. Spencer & Beattie (1935), 62 
R. P. C. 164. 

2S89b. .] — ^In 1928 letters patent were granted 

in I'espect of ” Improvements in rams & 
like devices.” Claim 1 was as follows : 

A ram of the type set forth in which the 
supporting rod engages with the piston in 
other than a rigid manner to allow of relative 
displacement, the distance between both 
elements when at theii* limiting positions in 
the internal combustion engine cylinder away 
from the ram proper being equal to the 
suction stroke of the piston.*’ In 1936 pltfs. 
commenced an action for infringement of the 
patent. In the alleged infringement the 
working piston was rigidly attached to the 
supporting rod, buit there was a second pteton 
which was not attached thereto. Defts. 
denied infringement & alleged that the Jiatent 
was invalid by reason of lack of novelty & 
subject-matter & insufficiency : — Held : the 
patent was valid, but the claims were limited 
to cases in which the working piston was not 
rigidly attached to the supporting rod, in 
this case the doctrine of ** pu>h & marrow ** 
or mechanical equivalents had no application 
dp there was no infringement. The auction was 
dismissed & pltfs. were ordered to pay nine- 
tenths of aefts.* costs. A certificate of 
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validity was granted. — H aaob v, Pbgson, 
Ltd. (1935), 63 R. P. 0. 68. 

2441. Add. Annotation Refd. N. V. ** Splendor 
Gloeilampen Fabrieken v. Omega Lamp- 
works, Ltd. (1033), 50 R. P. 0. 393. 

2456a. What amounts to patent of principle.] — 
In 1918 letters patent were panted in respect 
of “ improvements in recovers for use in 
wireless telegraphy & telephony.” Claim 1 
was as follows : “ A receiving system for 
electrical oscillations which contains a valve 
for magnifying the oscillations & which is so 
arranged that the circuit in which are set up 
the magnified oscillations reacts on the circuit 
in which occur the oscillations to be magnified 
substantially as described.” In 1930 pltfs. 
commenced an action against defts. for 
infringement of the patent. Defts. denied 
infringement Sc alleged that the patent was 
invalid by reason of lack of novelty, subject- 
matter & utility, & because the specification 
was ambiguous : — Held : the patent was 
valid, but it did not claim a principle of 
construction but an apparatus of particular 
construction & method of working, Sc defts. 
had not infringed. The action was dis- 
missed, defts. being given four-fifths of their 
costs, Sc pltfs. one-fifth of their costs, a 
direction being given to the taxing master 
to include in defts.* costs the reasonable costs 
of putting in evidence certain matters referred 
to in the particulars of objections. No order 
was made on an application by defts. for 
costs on the higher scale Sc for three counsel. — 
Marconi’s Wireless Tei^gbaph Co., Ltd. 
V. Philips Lamps, Ltd. (1933), 60 R. P. C. 287. 

2461. Add. Annotation : — Generally ^ Refd. Mar- 
coni’s Wireless Telegraph Co. v. Philips 
Lamps, Ltd. (1933), 60 R. P. C. 287. 


2469. Add. Annotation : — ^Refd. Marconi’s Wire- 
less Telegraph Co. v. Philips Lamps, Ltd. 
(1933), 60 R. P. C. 287. 

2474. Add, Annotations : — Refd. Marconi’s Wireless 
Telegraph Co. v. Philips Lamps, Ltd. (1933), 
60 R. P. C. 287 ; R. O. A. Photophone, Ltd. 
V. Gaumont-Briiish Picture Corpn., Ltd. Sc 
British Acoustic Films, Ltd. (1936), 53 
R. P. 0. 167. 

2479. Add. Annotation: — As to (1) Refd. Rondo 
Co., Ltd. V. Gramophone Co. (1929), 46 
R. P. C. 378. 

2528. Add. Annotation : — Refd. Harmer v. Arm- 
strong, [19341 Oh. 66. 

2587a. .] — Held: Heap v. Hartley ^ 

No. ] 584, did not decide that a licensee could 
not properly be joined with the patentee in 
an action for infringement, & he should not 
be struck out on this application, which was 
dismissed.—TRiGO Products Corpn. &Trico- 
Folbbrth, Ltd. v, Romac Motor Acces- 
sories, Ltd. (1933), 51 R. P. C. 00. 

2588a. Prior grantee.] — Norton & Gregory, Ltd. 
V. Jacobs U933), 60 R. P. C. 257. 

2556. Add. Annotation : — Refd. The Jupiter (No. 3) 
(1927), 137 L. T. 333. 

2560. Citations: — For ‘‘47 Sol. Jo. 365” read 
” 07 Sol. Jo. 365.” 

Add. Annotation : — Refd. Mackenzie- Kennedy 
V, Air Council (1927), 138 L. T. 8. 

2568. Add. Annotation : — ^Refd. British Oxygen 
Co. V. Gesellschaft fUr Industriegasvorwertung 
M. B. H. (1930), 48 R. P. C. 130. 

2570a. Motion to strike out — Action for declara- 
tion.}— Pltf., who was the grantee Sc regis- 
tered legal owner of four letters patent, com- 
menced an action against deft, claiming a 
declaration that he was the first Sc true 


PART XIV. SECT. 1, SUB-SECT. 9. 

2419 1. Not conrltudve of infringement 
— Difference in method,] — Held: the 
essence of the alleged Invention rested 
on what the patentee describes as a 
process of destructive distillation of 
waste liquors, the evaporation of all 
water 8c comonstloii of nearljr all the 
consumablo products in the liquor, i,e. 
woody or ligneous matter, in its down- 
ward flight in the unpor zone of the 
furnace, leaving nothing hut a carbon 
residue 8c nen-volattJe salts reaching 
the floor of the furnace, 8c the method 
employed by defts.. whore recovery 
takes place on the hearth 8c not by 
distillation In the upper zone, was 
radically different, was based on an 
altogether different idea 8l principle 8c 
oould not be said to be an Infringement 
of pltfs.* patent. — Bbss (L O.) 
BNOINEBRINa COBPN. 8C 0. L. W. 
Paints Corpn. v. Canada Paper Co. 
Sc Howard Smith Paper Miiajs, Ltd.. 
[19821 Ex. 0. R. 141 ; rsDsd.. [1934] 
1 D. L. R. 786.— CAN. 

•m. Difference in method.]— Vltt. 
alleged hifringemont. of a patent re- 
lating to hi^les for use on o^kots 
8c ^er reoeptacles. The ot. foimd 
that thm was Invention in pltf . *8 Idea 
of the mode of oonstructlon of the two 
members of the handle which pernUtted 
the looking of the handle to hs emoted 
by merely lifting the grip after It was 
placdd In the base ; that them was no 
anticipation In the prior art ; toat 
deft.*S handle differed from that of 
pltf. only In the practice of locking the 
mamhem by a machine operation, a 
means whioh produced the ^jne 
b and t e Sc the same result : — Held * 
nent cannot be evaded because 
a to adopt a slower Sc more 


expensive method of doing what a 
patent clearly states may bo done In 
another & bettor way. Invention 
should not be denied upon the ground 
of the more simplicity of the thing 
invented & patented. — Dominion 
Manufacturers, Ltd. v. Eusctro- 
UBR Manufacturing Co.. Ltd., 
[1933] Ex. C. R. 141; affd.. [1031] 
S. C. R. 436; 3 D. L. R. 667.-^AN. 

PART XIV. SECT. 1. SUB-SECT. 14. 

n I. Paris v. Lbding- 

HAM. [19311 44 B. C. R. 289.— CAN 

n li. ObvUme eguimlent .] — ^When 

an invention consists in the pro- 
duction of a new result, the patentee is 
not tied down to the partiemar mean«, 
or the identical parts mentioned in his 
speoifloation. In other words one 
cannot make use of the novel principle 
of an invention, the oarrying of which 
into effect is the real substance of the 
patentee's invention, by substituting 
obvious equivalents for some of the 
parts mentioned in the patentee's 
speoifleations, ft thus escape Infringe- 
ment.— *Oanadian Radio Patents, 
Ltd. V. Hobbs Hardware Co., Ltd., 
4 D. L. R. 82 ; Ex. C. R. 238.— 

IAN. 

PART XIV. SECT. 1. SUB-SECT. 18. 

2819 a. .]— Pltf., owner of 

a patent of invention, known as the H. 
patent, for a radio receiving oirouit, 
alWed that the oirouit used in the not 
manufaotu^ & sold bv Mt. was an 
infringement of the said H. 
asked that It be so declared 6c that 
deft, be restrained from further manu- 
faoturi^ 8c using tto A, 

Held : even assuming that deft, s 


circuit contained component parts 8c 
arrangements distinguishing it from 
the speoiflo circuit disclosed by H., 8c 
were patentable Improvements, never- 
theless. the H. invention being new & 
useful, the fact that It was more useful 
with the subsequent improvements, 
afforded no groimd for infringing the 
original invention by using It with the 
subsequent impro vomont.— W estkrn 
Klectrio Co., ltd. t». Dbix, 119291 4 
D. L. R. 943 ; Kx. C. R. 213.— CAN. 


»ART XIV. SECT. 2, SUB-SECT. 1.— A. 

2586 iii. .J~Channell v. 

)*Cbdar Corpn. 0927), 60 O. L. R. 
25; raHed [19281 3 D. L. R. 843 ; 
19281 8. C. R. 642.— CAN, 

St. Svbsidiarv company .} — A .New 
ersey co. owning a patent sold Its 
pods through a subsidiary Canadian 
o.:—Held: the New Jersey co. 
ould recover damages for Infrlngomont 
Q Conada, but the Conadlan 
lO cause of action 8c was not cntltJed 
o be Joined ns pltf.— Electric Chaw 
10. V. Art Metal WoRrcs. Iwa. 119381 


PART XIV. SECT. 2, SUB-SECT. 8.— 

sv. Siervice of.]— Held: service o* 
the statement of claim at the place 
of business of deft., a registered firm 
doing business in the Province of 
Quebec Sc owned by one G. who was 
not served with the statement of claim 

r 'sonally, constituted good .service 
was roj^or, valid 8c Jegal. — Cana- 
dian General Electric Co., Ltd. e. 
National Illumination Co., 11936] 
Ex. 0. R. 242,; [1936] 2 D. L. R. 10.— 
CAN. 
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inrantor of the eabjeot-matter of the patenta 
& sax injimctiozi reertraining deft, from repre- 
eentmg that he had any claim or interest 
in the patents. By his statement of claim 
pltf, alleged {Mer iMa) that he was ^ first 
& true invenior of the subject-matter of the 
patents ^ that deft, had fals^ represented 
that he was the co-inyentor, together with 
pltf., of the inventions that he had a claim 
to or interest in the patents. Deft, moved 
to strike out the statement of claim on the 
grounds that it disclosed no cause of acMon 
tended to prejudice^ embarrass or delay 
the trial of the action : — MM: the discretion 
of the ct. was one to be exercised at the trial> 
having regard to the facts which might then 
be established^ the motion must be dis- 
missed with costs. — ^KiixBvr e. MkoMmLAN 
(1»31), 48 B. P. 0. 880. 

2595, Add* Annotation : — Consd. Schuster v. Hine 
Parker & Co. (1935), 52 R. P. 0. 345. 

2596, After this case add 

*.] — See, dUo, iNJtwonoN, No. 839a, 

2601a, Application stood over— Where unreason- 
able Ac oppressive.} — ^Pltfs. commenced an 
action for the infring^ent of four patents 
granted in respect of improved manxifacture 
of cathodes for electric discharge valves. By 
their particulars of breaches plfis. alleged that 
defts. had infringed the patents by importing 
into this county certain wireless valves 
which had certain specified characteristics, 
or some of them, & which had been manu- 
factured by a process comprising certain 
specified steps, or some of them. Defts. 
issued a summons for further particulars of 
the aforesaid characteristics & steps ; — Held : 
defts. had full knowledge of the patented 
processes & of those used for the production 
of the alleged infringing valves, their 
application for particulars was unreasonable 
A; oppressive. The application was stood 
over generally with liberty to restore. — 
Mullabp Radio Vadvb Co., Ltd. v. Tdngs- 
BAM Electhio Lamp Works (Great Britain), 
Ltd. (1932), 49 R, P. 0. 279. 

2606a, 0 — Lektophonb Oorpn. v. Brown 

(S. G.), Ltd, (1929), 40 B. P. 0. 203 ; affd., 
46 E. P. 0. 439, 0, A* 

Annotation: — Befd. Marooni's Wireless Teiegnraph Co. v* 
PhiUps batnps, Ltd. (1933), 50 E. P. O, 287. 

2614, Add. Annotations : — ^Apld* Heap Samuel A; 
Son V. Bradford Dyeis^ Assocn. (1929), 46 
B. P. C. 254. Reid. British United Shoe 
Machinery Co, v. Gimson Shoe Maohinmy 
Co. (1928), 45 E. P. 0. 65; Oinciniiati 
Grinders (Inc.) v. B. S. A. Tools, Ltd. (1930), 
48 B. P. 0. 33 ; Woodrow v. Long, Humphreys 
Ai Oo. (1933), 51 B. P. O. 26 ; Hardaker v. 
Boucher Sc Co. (1934), 61 B. P. 0. 278. 

S627a, In 1917, letters patent were 

granted in respect of improvements relating 
to dtectrodes for elecmc arc soldering.'* 
CBaim 1 was as follows In a method of 
coating electrodes for electric arc soldering 


by an extoudon process, winding the wire 
with asbestos yam or o^er suitoble non- 
conduetitijg mai^srial ii.e. a second class ccm- 
ductor) in open spirals, snbstantia^v as As 
for the purposes set fomh.** In 15>32, pltls. 
oomxnenoed an action for infringement cxf 
the patent, claiming the usual relief. Defts. 
denied infringement So alleged that the patent 
was invalid. They also pleaded that by 
reason of an order made in 1924, embod^ring 
an undertaking by pltfs. in an action agahist 
defts. not to bring any further action in 
respect of the infnngements of the patent 
complained of in that action, pltfs. were 
estopped from bringing this action. This 
plea was ordered to be tried as a separate 
issue tmder B. S. 0., Ord. 53a, r. 21a: — 
Held: upon the preliminary issue, pltfs. 
were not estopped from bringing tto action 
& defts. must pay the costs of this issue in 
any event. Upon the trial of the action, 
the patent was invalid by reason of anticipa- 
tion & want of subject-matter, So defts. had 
not infringed. The action was dismissed 
with costs. — ^Murek Welding Processes, 
Ltd, V. Weldrics (1922), Ltd. (1983), 60 
B. P. 0. 178. 

2629a, Agreements by plaintiff containing illegal 
condition — ^Defendant unable to give parti- 
oulars until after discovery — ^Printed form 
issued by plaintiffs,] — ^In ^ action for in- 
fringement of a patent relating to foam baths, 
defts. afieged that pltfs. had entered into 
agreements, in relation to a licence to use or 
work the process protected by the patent, on 
a printed form requiring the persons with 
whom the agreements were made to acquire 
from pltfs. or their nominees an extract not 
prote(^d by the patent, Sc defts. relied on 
sect. 38 (4) of Patents A; Designs Acts, 1907- 
1932. Ddfts. were unable until after dis- 
covery to give particulars of the persons with 
whom Such agreements had been entered^into. 
Pltfs. issued a summons for further Sc better 
particulars, which was adjourned into ct. as 
a procedure summons i—Held : although the 
rule was clearly intended to prevent any 
general fishing allegation having no apparent 
foundation on any particulars which defts. 
cotild ^ve, defts* ought not at the present 
stage, having regard to the printed form, to 
be prevented fiom setting up the defence. 
Accordingly, the application was ordered to 
stand over until after discovery, the costs 
tb be costs in the action. — Soavless Poam, 
Ltd, V . Pmvsioal Treatment Institutes, 
Ltd. (1936), 62 B. P. 0. 266. 

2633a, Insertion by patentee of void condition In 
contracts — S, 0„ Ord, 58a, r, 8 — ^Parlfctilars 
of contracts— Time f©rw}--In 1981 pltfs. 
commenced an action for infringement of 
two patents. By their defence, ddm alleged 
(inter alia) that pltfs. had entered Into 
certain contracts containing conditions which 
offended sect, 38 (4) of Patents So Desi{|ns 
Acts, 1907-32, partioulars of certain of wmch 
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flontxaets appeared in the partioulani of 
objectilona, s by their parMcnhuB of objec- 
ttone they alleged that among the contraote 
relied on were a number of epedfled contracts. 
An oi^iot for dIscOYery was mado oontainizi^ 
a proT^ that diaoovery should be limited to 
a f^ecimeti copy of each type of contract Sc 
. a djadosure of the total number of each type. 
Before discovery was made^ pltfs. issued a 
summons lor an order for particulars suffi- 
cient to identify each of the contracts relied 
on in defence other than those set out in 
the particulars of objections : — Held : the 
particulars given complied with B. S. O., 
Urd. 5dA9 r. 8p So the application must stand 
over till after discovery* * Pltfs. appealed to 
the Ot. of Appeal : — Held : though there was 
some obscurity in the exact meaning of the 
defence^ it was not embarrassing to pltfs., Sc 
the appeal was dismissed with coats. — G br- 
BASa> IKDTJSTBXm, LtD. V. Box WmiNG Oo., 
Ltd. (1983), 60 B. P. 0. 126. 

2688b* Embarrassing defence.] — ^Defte. to an action 
lor infringement of letters patent being 
estopped from denyii^ validity pleaded 

(a) that the alleged infringement was old, Sc 

(b) by an amendSnent made in the course of 
the motion to strike out they denied infringe- 
ment, giving particulars of the prior art relied 
upon for construing the specifications in suit. 
Pltfs. applied by motion to strike out the 
defence as showing no cause of action : — 
Held : the defence was embarrassing Sc 
should be struck out save only the plea deny- 
ing infringement. — ^V. B., liro. v. Boston 
Bbbf Sba Pishing Sc Ich Oo., Ltd. (1934;), 
62 B. P. 0. 1* 0. A. 


2641a* Plea by licenoee — Sued as stranger.] — ^The 
rule that the licencee of a patent is estopped 
from denying the validity of the novelty of 
his Ucencor’s patent is limited to proceedings 
in which the ucencee is sued as such, Sc does 
not apply in an action for infringement of 
patent by making Sc selling the patented 
article in a maimer A; to an extent in A; to 
which the licence would be no defence. 

Deft, was a licencee of a patent for the 
making Sc fitting of boiler joints, the licence 
being limited to the counties of Northumber- 
land, Durham, Idhcoln, Sc part of Yorkshire, 
Sc entitled under the terms of the licence to 
trade under a certain registered business 
name within that limited area. He traded 
in the patented articles Sc in the said business 
name outside that area, whereupon pltfs., 
who were the owners of the patent, brought 
an action against him for infringement Sc 
passing-off* The licence was referred to in 
^e pleadings for the purpose of deffning the 
limited area within which it was available to 
deft. Deft, by his defence pleaded that the 
patent was invalid by reason of objections, 
partioulars of which were given. Sc also for 
want of novelty. Pltfs. moved to strike out 
the paragraphs setting up the invalidity of 
the patmt ,Sc the psraculars of objections, 
on the gronnd that deft* as a Ucencee was 
estopped from den 3 iiDg the validity of the 
pat&t : the objection fwed, as 

d€^* was not sued es Ucenoee, but as a 
siaMmger for infringw<mt outside the area 


for which the licence was available. — P dbd 
Economy Oo., Ltd. v. Murray, [1930] 2 Oh. 
93 ; 99 L. J. Oh. 466 ; 143 L. T. 242 ; 47 
B. P. 0. 840, 0. A. 


ATmatmton : — Reza. v. D, 
& Ico Oo., Ltd. (1935), 


» V. 43001 ^ 0 X 1 ueep csea jnsning , 
i2 R. P. 0. 803. 


2641b. .] — ^V. D., Ltd. v. Boston Deep Sea 

Fishing Sc Ice Oo., Ltd., Ee Vignbtbon Dahl 
et cib Petition for Bevocation of Letters 
Patent, Be Vigneron's Application for 
Letters Patent (No. 175,824), No. 604a, 
ante. 


2648a. Mutual licence agreement — Covenant not 
to dispute vaUdlty.] — Pltf. Sc defts., who were 
respective owners of patents for conveying 
apparatus, entered into an agreement 
whereby each was granted a Ucence to use the 
invention of the other. The agreement 
recited the acknowledgment by the parties 
of the validity of the respective patents of the 
other, Sc contained a covenant by defts. not 
at any time hereafter to dispute the validity 
of pltf.’s patent. The agreement also con- 
tained a Clause referring to arbn. any dispute 
between the parties other than the question 
of infringement or the recovery of royalties. 
In an action for royalties under the agreement 
& damage for infringements committed 
prior to it defts. pleaded that pltf.*s patent 
was invalid. Sc that there was an implied 
term in the agreement that pltf. should 
accept the same in satisfaction of all claims 
in respect of infringements then outstanding. 
The questions as to whether in view of the 
covenant in the a^eement defts. could put 
the validity of pltf.’s patent in issue, Sc 
whether such a term as pleaded in the 
defence could be impUed, were set down for 
hearing as preliminary questions of law : — ^ 
Held : in view of the covenant in the agree- 
ment defts. were not entitled to dispute the 
validity of pltf.’s patent, Sc such a term as 
pleaded in the defence must be implied in the 
agreement in order to give business efficacy 
to the contract. — Campbell v. Hopkins (G.) 
Sc Sons (Olerelenwell), Ltd. (1931), 49 
B. P. C. 38. 


2648b. Infringement prior to agreement-— 

ImpUed term precluding denial of vaUdity.] — 

Campbell v. Hopkins (G.) & Sons (Olerken- 
WELL), Ltd., No. 2648a, ante. 


2664a* Objection of want of conformity 

between provisional Sc complete specifica- 
tions.] — deft, in a patent action objects 
to the validity of pltf.’s patent on the ground 
that there is a want of conformity between 
the provisional Sc complete specifications, it 
is not suflficient for him to state in his par- 
ticulars of objection that the invention 
described in the complete specification is not 
the same as the invention described in the 
provisional specification ; he must state in 
what the difference consists. — Anglo- 
AiasBiOAN Brush ^ght Oobpn^. 

Crompton (1886), 3^ ® a 

167 ; 65 It. T. 722 ; 36 W. B. 126 } 3 T. L. B. 
136 ; (1884-1886), Griflan’s Patent Oases 

34, 0. A. 

2668a. Ambiguity.]— Pltfs. oommenc^ an a^on 
against defts. for infringement of letters 
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.patent. Befts. denied infringement & 
Sieged that the patent was invalid by reason 
of want of novelty, subject-matter, dc utility, 
& because the specification Sa claims of the 
patent were ambiguous. Pltfs. issued a 
summons asking for particulars of what 
parts & in what respects defts. alleged the 
specification was ambi^ous : — Held : no 
useful purpose would be served by the 
particulars, & they might be embarrassing 
to defts. The application for particulars 
was refused. — Marconi’s Wireless Tele- 
graph Co., I/TD. V. Cramer (J. B.) A; Co., 
Ltd. (1932). 49 R. P. C. 400. 

2676a. .] — Hardaker v, Boucher & 

Co., Ltd. (1934), 51 R. P. C. 278. 

2676b. Allegation of long period of ** regular 

manufacture — ^No dates specified.] — British 
Thomson-Houston Co., Ltd. v. Crompton 
Parkinson, Ltd. (1935), 52 R. P. C. 409. 

2679. Add. Annotation : — Refd. Oottschalck & 
Oo. V. Velez A Co. (1936), 53 R. P. 0. 403. 

2697a. .] — ^Birtwhistlb v. Sumner 

Engineering Co., Ltd. (1928), 46 R. P. C. 
59. 

2703a. Earliest & latest dates of prior user.] — 

In a petition for the revocation of two patents 
petitioner alleged that the patents were 
invalid by reason {inter alia) of prior public 
user, A that neither appct. was the true A 
first inventor. In the particTilars of objec- 
tions simdry instances of prior public user 
were given : — Held : resps. are entitled under 
R. S. C., Ord. 53a, r, 16, to particulars giving 
the earliest A latest dates of each alleged 
prior public user, distinguishing between 
manufacture, sale, demonstration A use. — 
Me Martin’s Patents, [1936] 1 All E. R. 71 1. 

2709. Add. Annotation : — ^Refd. Gottschalck A 
Co. V. Velez A Co. (1936), 53 R. P, C. 403. 

2723a. Defendant relying on manufacture out of 
United Kingdom.] — In an action for inf ringe- 
ment of three patents, defts. revised (ir5cr 
alia) the defence that the patents were liable 
to the revoked under sects. 25, 27 of Patents 
A Designs Act, 1907 (c. 29), on the ground 
that the patented articles A processes were 
manufactured A carried on exclusively as 
mainly outside the United Kingdom. Htfs. 
obtained an order in chambers directing cer- 
tain particulars to be given {inter alia) of 
whom A by whom such articles have been 
manufactured as aforesaid, where A by 
whom the processes had been carried on, 
A by whom A from whom the impartial 
commodity had been obtained. The order 
was appealed against by way of motion to 
discharge, but this motion was refused with 
costs. Defts. gave particulars imder the 
order. These particulars alleged (inter alia) 
manufacture on the continent of Europe by 
pltfs. as other persons who manufactured 
for or sold to pltfs* A by named persons, A 
** by persons who are the manufacturers of 
the Saccharin referred to ” in an ot^cial 
annual statement, the names of such persons 
A their places of xnanufacture being un- 
known to defts. Pltfs. then obtain^ an 
order for certain further particulars to be 
given within fourteen days after service of 
notice of trial, A defts. moved to discharge 
this order: — JueZd; the particulars given 
amounted to a mere general statement that 
all the Saccharin imported into the United 


Kingdom was Saccharin manufactured ex- 
clusively on the continent, A was manu- 
factured for A sold to pltfs. The motioh 
was dismissed A the costs to be pltfs.’ in any 
event. — Saccharin Oorpn. v. National 
Saccharin 0o„ Ltd. (1910), 27 R. P. 0. 
354, 0. A. 

2786a. .] — Lusty (W.) A Sons v. Scott 

(G. W.) A Sons, Ltd. (1931), 48 B. P. 0. 475. 

2761, Add. Annotation: — Generally^ Refd. Sharp 
A Dohme Inc. v. Boots Pure Drug Oo. (1928), 
46 R. P. 0. 163. 

2781a. .] — British Thomson-Houston Oo., 

I/TD. V. Henry (P.) A Oo., Ltd. (1928), 46 
R. P. 0. 218, O. A. 

2 19a. Plaintiffs’ contract unreasonable A 

oppressive.) — Pltfs. were the registered legal 
owners of letters patent panted in respect of 
loud speakers, A sold units made in accord- 
ance therewith subjept to the limited licence 
that they were not to be resold at a price 
less than 25a. Deft, sold such a unit for 
17a. 6d. Pltfs. demanded that deft, should 
sign an undertaking not to sell pltfs.’ loud 
speaker units below the authorised price, to 
pay pltfs.’ costs A to pay for the publication 
of a full page apology in two tr^e papers, 
of which the cost would be £29 16a. Defts. 
signed the undertaking A paid the sum 
demanded by pltfs. in respect of their costs, 
but refused to pay the costs of advertising 
the apology, A stated that, if proceedings 
were commenced against them, they would 
submit to a consent order. Pltfs. thereon 
moved for an interlocutory injunction : — 
Held : pltfs.’ demands were unreasonable 
A oppressive, A defts. were not threatening 
or intending to continue to sell pltfs.’ loud 
^eaker unite below the authorised price. 
The motion was dismissed, the costs to be 
deft.’s costs in any event. Pltfs. subse- 
quently obtained judgment with costs upon 
motion for judgment in default of defence. — 
British Blue Spot Co., Ltd. v. Keene 
(1931), 48 B. P. 0, 375. 

2829a, •] — Where an injunction is asked to 

restrain the infringement of a patent, the ct. 
has occasion to consider, first, the validity of 
the patent ; A, secondly, the fact of the 
infringement. Where those two facts are 
estabUshed, it is within the power, as it is 
the duty of the ct., to grant the injunction. 

There are many cases in which it is not 
clear either that the patent is legally valid, or 
that it has been infringed. It depends on 
the degree of doubt which exists on these 
ciuestions, whether the ct. will grant the 
interim injunction. In such cases it will 
cautiously consider the degree of convenience 
A inconvenience to the parties by granting 
or not granting the injunction (Lord Lang- 
DALB, M.B.). — Brtdson V. McAlpinb (1845), 
8 Beav. 229, 230 : 60 B. R. 90. 

2848a. 0 -^Mab8hall A The Lace Web 

Spring Co., Ltd. v. The Crown Bedding 
Co., JjTD. (1929), 46 R. P. 0. 267. 

2864a. — — .] — In an action for infringement of a 
patent relating to boot A shoe machinery, A 
counterclaim for revocation, the validity of 
the patent was attacked on the grounds (infer 
alia) of prior publication, prior pulfiic user, 
prior common general knowledge, want of 
subject-matter, A inutility^ An order for 
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discovery was made by the judge in chambers, 
which pltfs. moved to discharge. An 
aflddavit was filed on behalf of pltfs., stating 
that by reason of the extensive nature of their 
bi;isiness a general order would be oppressive. 
Pltfs. contended that, until the summons 
under R. S. 0., Ord. 63 a., r. 21a, had been 
' dealt with,' the order was premature, & 
ought in any event to be limited by exclusion 
of the issues relating to common general 
Imowledge & utility -Held : a deft, who 
desires discovery ought not to be made to wait 
until pltf. is ready to give notice of trial, & 
the order for discovery was not premature ; 
further the size of pltfs. ^ business organisation 
afforded no ground for limiting the order. 
The motion was dismissed with costs. Pltfs. 
appealed to the Ot. of Appeal. The 
appeal was dismissed with costs. — ^British 
United Shoe Machinery Co., Ltd. & 
United Shoe Machinery Corpn. v. Hold- 
fast Boots, Ltd., A. T. Ralphs (Norwich), 
Ltd. & Maschinbnpabrik Moencs (1934), 
51 K. P. C. 489. 

2868a. Size of business organisation.] — ^British 
United Shoe Macihnbry Co., Ltd. & 
United Shoe Machinery Corpn. v. Hold- 
past Boots, Ltd., A. T. Ralphs (Norwich), 
Ltd. Sc Maschinenfabrik Moenus, No. 
2864a, anf<?. 

2873. After this case add : — 

-•] — Se6 R. S. C., Ord. 53a, r. 21a, & 
No. 2944a, post. 

2906. Add. Annotation : — ^Refd. Jonesco v. Beard, 
[1930] A. C. 298. 

2988a. .] — In 1919 pltf. was granted 

letters patent in respect of “ Improvements 
in resilient surfaces for seats, cushions & 
upholstery.^* In 1931 pltf. commenced an 
action for infringement. Hefts, denied in- 
fringement & alleged that the patent was 
inv^id, but were not represented at the 
trial. Pltf. submitted at the trial that it 
was unnecessary to call evidence of the 
validity of the patent : — Held : it was 
doubtful whether evidence of validity was 
necessary, but it was better to follow the 
usual practice of caJIing such evidence. An 
injunction & inquiry as to damages were 
granted, with costs. — ^Weber v. Xetal Pro- 
ducts, Ltd. (1933), 60 R. P. 0. 211. 

2944. Add. Annotation: — Generally^ Refd. Sharp 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
46 R. P, 0. 163, 

After this case add : — 

Application for direoUona.^^See R. S. C., 
Ord. 53a, r. 21a. 

2944a* Order for in8peotion.]T~Iietters patent 

were granted in 1918 in respect of ** improve- 
ments in axles for motor-driven road 
vehicles.’* Pltfs. commenced an action for 
infrizigement of the patent Sc defts. denied 
infringement Sc alleged that the patent was 
invaJia. Pltfs. issued a summons under 
B. S. 0., Ord. 63a, r. 21a, for further direc- 
tions Sc that they might have inspection of 
defts.’ process, & asked that the time for 
setl^g down the action for trial should not 
run until after the date of inspection, in 
order that costs of preparing for trial should 
not be incurred unnecessarily. Defts. were 
willing to give inspection Sc also to undertake 
not to do anythi^ to Increase the costs of 


the action until three weeks after the date 
of the inspection : — Held : an order for 
inspection be made to take place before the 
expert witnesses of both sides at a date to be 
mutually agreed Sc upon defts. giving an 
undertakii^ as above, the action should be 
set down in the usual way within six weeks 
of the close of pleadings. — ^B utler t?. 
English Steel Corpn., I/ed. (1931), 48 
R. P. 0. 561. 

2944b. Secret process.] — ^Pltfs. sued 

defts. for infringement of two patents 
No. 212,106 Sc No. 212,188 relating to the 
manufacture of asphaltic mastic. Applica- 
tion for directions under R. S. C., Ord. 63a, 
r. 21a, was made, including (inter alia) 
an order that pltfs. agree with defts. the 
analysis, or should disclose their own state- 
ment of analysis, of the red mastic com- 
plained of & particularised in the particulars 
of breaches. Defts. objected on the groxmd 
that their product was the subject of a secret 
process. Pltfs. filed evidence for the purpose 
of making out a pritnd fade case for inspec- 
tion : — Held : a primd facie case of infringe- 
ment had been established as regards the 
Patent No. 212,106 sufficiently to justify 
an order for inspection. Inspection was 
ordered of defts.’ mastic Sc process for making 
same, limited to solr., counsel Sc an expert, 
on behalf of pltfs., none of whom should dis- 
close anything appearing at the inspection 
which was claimed by defts. to be a secret 
rocess except by leave of the ct., but should 
e entitled to report to pltfs., without ^ving 
any details, whether or not in the opinion of 
any of them the mastic infringed the patent. 
A case for inspection as regards the other 
patent not having been made out, pltfs. 
elected to discontinue as regards that patent. 
— Coloured Asphalts Co., Ltd. v. British 
A sPHAJaT Sc Bitumen, Ltd. (1935), 53 R. P. C. 
89. 

2944c. Whether order for particulars of prior 

common general knowledge granted*] — Sola- 
flex Signs Amalgamated, Ltd. v. Allan 
Manufacturing Co., Ltd. (1931), 48 R. P. 0. 
677. 

2944d. .] — In 1924, letters patent were 

granted to M. in respect of “ improvements 
in or relating to electrically operated indicat- 
ing apparatus for vehicles.” In 1931, M. 
commenced an action for infringement of the 
patent against S. Sc B. S. denied infi;inge- 
ment Sc B. denied infringement Sc alleged 
t]^t the patent was invalid for want of 
novelty by reason of prior publication Sc 
prior common general knowledge. Sc for 
want of subject-matter Sc utility. S. issued 
a summons for an order that the issue of 
infringement might be tried before the issue 
of -^idity. M. issued a summons for an 
order that B. should (inter alia) give parti- 
culars of the matters referred to in the patent 
which he alleged were prior common general 
knowledge i—Held : upon S. undertaking to 
be bound by the decision against B.,^ all 
further proceedings should be stayed agaizust 
8. until after the action against B. warf^ 
determined. The order that B. should give 
particulars of prior common general know- 
ledge was refused. — ^McCreath v. South 
Shields Corpn. & Baker (1932), 49 R. P. 0* 
349. 
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;S944e« — * JurlsdlcOon In ro^iurd to summoBS.]— 
It lias been decddod that, though the Blaster 
has jurisdiction to deal with a summons 
under B. S. 0., Ord* 6Ba, r, 2lA^ i^or the 
present It must he adjourned to the Judge 
m Chambers^ who^ il he is of opinion that the 
matter is of Buffioient importance, may 
adjourn It into ot* — ^Pbaotxob Notb» [1932] 
W.N.22 ; 173 L* T. Jo. 70, 

2944f. .] — Held : (1) extra time might 

be allowed for deposit in view of exchange 
difdGulties, but that the action must be set 
down at once ; (2) under the aboye nile that 
interrogatories should normally be dealt 
with by the master. The form of order 
oonoeming experimmits & models was settled. 
--^raKHRS V. Ford Motor Oo., Ltd., & 
OooPBE (1032), 49 E. P, €. 347. 

2944g. Failure to apply— Hismissal lor want 

of prosecution.] — Hm : eight months was 
undue delay, the ct. had an inherent juris- 
diction in this matter apart from the rules, 
& defts. were entitled to make an applica- 
tion to dismiss the action in lieu of ^ving 
notice under the rule. It was ordered that, 
imless pltfs. proceeded under the rule before 
a certain date, the action should be dismissed. 
— Baied Tbjlbvision, Ltd. v, Gramophone 
Co., Ltd. (1932), 49 B. P. 0. 227. 

2944ih. Defence of non-infringement — ^Order 

for trial as separate issue.] — Gxbsqn v, 

A. C. OossoB, Ltd. (1934), 51 R. P. 0. 375 ; 
on appeal (1935), 62 R. P. C. 201, 0. A. 

2944j. — Petition for revocation — ^Form of 

order.] — Be Vigneron Sc Viqnbbon, Dahl 
ET CIS Petition for Revocation op Five 
Letters Patent (1934), 62 B. P, 0. 6. 

2944k. Statements to be delivered by parties.] 

— In 1032, Letters Patent were granted to 
pltf. in respect of Improvements in & 
relating to cutting implements-'* In 1936 
pltf. commenced an action for infri^ement 
pf the patent against defts. Pltf. issued a 
summons under B. S. 0., Ord. LIIIa,, rule 21a 
for directions & in particular as to whether 
& in what manner statements should be 
delivered by the parties : — Held : while the 
ct. must not be treated as stating that it 
thought that the best procedure was being 
adopted, an order should be made that state- 
ments as to construction Sc other matters 
should be delivered successively by the 
parties, pltf. being entitled to deliver a 
further statement by way of rebuttal — 
Fbaher V. Simpsons (Piccadilly), Ltd. & 
Platinum Produc'I's, 1/rai. (1937), 64 B. P. 0. 
190. 

29441. — - Statements as to eonslniction— Further 
Sc better statement ordereiL]— Ultra Elec- 
TRtc. Ltd. V. John Barnes Sc Oo., Ltd. 
(10.37), 54 E. P. C. 209. 

2968. Add* AfimMim Sharp Sc Dohme 

Inc. 0. Boots Pare Drug Oo, (1928), 45 

B. P. 0.163. 

ZWI^ Add, Annotationi — 4Eld!d. Be Chemische 
Fabrik aul Adtien (Vorm % Schering) Patent 
(1928), 46 R. P. 0. 403. 


Oelasebb, Ltd. o. 

OouBTAtHiDS, 469h, ante* 

2976. Addf AnmdaUo^ Economy 

Oo. 17. Murray, [1930] 2 Oh. 93. 

After this* caae add 

*0empar« Fuel Eoonomt Oo. e. 

Murray, No. 2641a, a/rcte* 

2996a, Motion tor leave lor further oross-^examlna* 
fioiL}— Letters patent were granted in 1919 
in respect of improvements in methods 
of A apparatus for feeding molten 
Claim 1 was as follows t ** Method of ii^ding 
molten glass wherein successive masses or 
gathers are suspended beneath an outlet 
& mold charges are separated therefrom while 
suspended, whilst the shape of the masses 
or gathers is controlled by variaUon of the 
movement of a movable controlling member 
adapted to act as a piston in the outlet, or 
by the means for separating the mold 
charges, or by the variation of the location 
of the controlling member or of the said 
separating means relatively to the outlet.’* 
Pltfs. commenced an action for infringe- 
ment. Defts. denied inMngement Sc counter- 
claimed for the revocation of the patent oii 
the grounds that it lacked novelty, subject-^ 
mat&r, futility, A that the specidcation was 
ambiguous Sc insufficient. It was held that 
the patent was invalid on the grounds that 
it had been anticipated Sc lacked subject- 
matter in that it merely used an old method 
for controlling the weight of gathers for tie 
new purpose of controlling their shape ; hit 
defences of prior grant, inutility, & n- 
8U0dcienoy failed ; Sc that if the patent lad 
been valid, defts. would have infringed it. 
The action was dismissed Sc an order for 
revocation of the patent was made, the or^er 
to lie in the offilce for one month A, if the pllfg, 
appealed A prosecuted the appeal with due 
diligence, until after the appeal. Pltf^. 
were ordered to pay the costs of the action 
A counterclaim, a ceii^cate for certain of 
the particulars of objections being granted. 
Pltfs. appealed to the Ct. of Appeal A 
moved for an order that the expert witness 
called on behalf of defts. at the trial might 
be called before the Ct. of Appeal for further 
cross^xamination, or alternatively that the 
witness’ evidence given in another case might 
be read as part of the evidence in the case : — 
Held : the patent iVas invalid on the grounds 
that it had been anticipated A lacked subject- 
matter, A for ambi^ty A uncertainty. 
The appeal was dismissed with costs A a 
stay of the order for revocation pending an 
appeal to the House Uf Lords was refused. 
Ti^ motion lor leave to further eross-examiiie 
defts.* expert witness was dxsmteed with 
ooBta-^BnrrxBH HABTFoistD-FAiBMoriT 
DicATE, Ltd. V* Jackson Bros. (I 
T1NG3MBIY), Ltd. (1932), 49 E, P. €. 490, 0. A. ; 
affd (1934), 61 B. P. C. 364, H. L. 

2997a. Oe^aratloxl that plalnidfl true A first 
Iflventer.] --- Ktomr e. MAcMrcLAiv, No, 
2570a, ante. 


FART XIV. SECT. 9, SUB-SECT. 

— *C* 


29S6 U. 

Loe A Raft Patent OC. a 0 


Co. 


-.J— Da%^ 
a Gatbsxs 


PART XIV. SECT. 2, SUE-SfiCT. 9. 
sb. ait of 

the evide^ adaim it 
iit to adttuoe hati^ been C 
. for the 
I Ct, A no 
ladvBiiee^ 



, the motion shenid 
. netwitbBitendtig any 
— applt might tnfler from 
t^a fv%ipiee net ^vfog befei^addiieed 



VoL XXXVI. — ^Patents. Cases 2997b<-3120b. 


2997b. Patents St Desl^s Act, 1907 (c. 29), s. 32a — 
Application of.]^-~St7BMARiNS2 Signal Co. 
V. Hughes (Henry) & Son, Ltd. (1931), 49 
R. P. C. 149. 

Annotation: — ^ReM. R. C. A. Photophono, Ltd. v. Gawmont 
British Piotupo Corpn., Ltd. Sc British Acoustic l^iliiis. Ltd. 
(1U35), 53 li. P. 0. 167 

3003a. After expiration of patent — Infringing 

articles manufactured during patent.] — In- 
junction granted generally to restrain the sale, 
both before tfe after the term limited by the 
patent, of machines piratically manufactured 
while the patent was in force. — Crossley v. 
Beverley, Crossley v, Derby Gas Light 
Co. (1829), 1 Russ, & M. 160, n. 

3032a. .] — Letters patent dated Jan 13, 

1930, were granted for “ improvements in 
or relating to electric lampholders.’* On 
June 21, 1933, pltf. commenced an action 
against deft, for an injunction to restrain 
him from infringing pltf.’s patent & by the 
paHiculars of breaches alleged that deft, 
had by a letter threatened to infringe. 
Deft, denied that the lampholder which he 
proposed to make would be an infringement 
of pltf.’s patent & alleged that that patent 
was invalid ; — Meld : letters patent No. 
341,265 were valid & the letter was a clear 
statement of intention to make a cap & 
lampholder in accordance with specification 
of letters patent No. 389,604, & such a con-* 
striiction would be an infringement of pltf.’s 
letters patent No. 341.265. An injunction 
to restrain infringement Sc a certificate that 
the validity of the patent came in question 
were granted, & deft, was ordered to pay 
pltf.’s costs of the action. — Bloom v. Shul- 
man (1934), 61 R. P. C. 308. 

3054. Add, Annotation: — Aa to (1) Consd. No- 
Fume, Ltd. V, Frank Pitchford & Co. 
(1935), 62 R. P. C. 231. 

3081. Add, Annotation : — Reid. British Colaneso, 
Ltd. V. Courtaulds, Ltd. (1933), 50 R. P. C. 
259. 

3081a. To date of amendment of speclQca- 

tlon.] — British United Shoe Machinery 
Co., Ltd. v, Gimson Shoe Machinery Co., 
Ltd. (No. 2) (1928), 46 R. P. 0. 137. 

3081b. On proof of valid claim— Validity of 

other claims not proved.] — Benjamin Elec- 
tric, Ltd. V, Garnet, Whitbley & Co. 
(1930), 47 R. P. 0. 44 ; 109 L. T. Jo. 7 ; 
[1929] W. N. 293. 


3093. Add, Annotation : — Consd, Mellor v. Beard- 
more (1927), 44 R. P. C. 176. 

30Q8a. Article capable of user without In- 

fringement.] — Pltfs. Jiad been successful in 
an action against defts. for infringement of 
their letters patent, &; the registrar had made 
an order {inter alia) for delivery up as prayed 
in the statement of claim, the judgment 
being sUent as to the form of order to be made. 
Defts. applied to the ct. to have the regis- 
trar’s order varied so as to exclude delivery 
up, on the gi'ound that the infringement 
proved was by user only : — Held : as the 
valve was capable of use without infringe- 
ment Sc the set without the valve was not an 
infringement, no order for delivery up 
ought to be made. — E lectric Sc Musical 
iNDtrsTRiES, Ltd. Sc Boonton Research 
Corpn. v, Lissen, Ltd,, Ele(3TRIc Sc Musical 
Industries, Ltd. Sc Boonton Research 
Corpn. v. Kalis, [1936] 3 All E. R. 234 ; 80 
Bol. Jo. lOU; 64 R. P. 0. 5. 

3107. Add, Annoiatioyi : — Reid. Gibson v, Cossor 
(A. C.), Ltd. (1931), 51 R. P. C. 375. 

3108a. Refusal to grant certificate that validity 
in question — Whether appeal lies to Court of 
Appeal.] — No appeal lies to the Ct. of Appeal 
under Jud. Act, 1873 (c. 66), s. 19, against 
the decision of a ct. or a judge in an action 
for infringement of a patent granting a 
certificate under Patents, Designs Sc Trade 
Marks Act, 1883 (c. 67), s. 31, that the 
validity of the patent came in question. — 
Haslam I^oundry Sc Engineering Co., 
Ltd. V. Hall (1888), 20 Q. B. D. 491 ; 67 
L. J. Q. B. 362 ; 69 L. T. 102 ; 36 W. R. 407 ; 
4 T. L. R. 350 ; 6 R. P. C. 144, C. A. 

Annotation : — Retd. Acetylene Illuminating; Co. v. United 
Alkali Co., [1002] 1 Ch. 494. 

3112a. — .] — abloom v, Impbiual Lighting 

Co. (IMPLITICO, Ltd.) (1935), 62 R. P. C. 162. 

3120a. .] — ^In an action for infringe 

ment, the ct. held defts. had not infringed, k 
the action was dismissed with costs. A cer- 
tificate, that the validity of the patent had 
come into question, was granted. — T ecale- 
MiT, Ltd. V, Wakefield (C. C.) Sc Co., Ltd. 
(1927), 44 R. P. C. 471. 

3120b. .] — In an action for infringement, 

the ct. held defts. had not infringed, Sc the 
action failed. A certificate of particulars of 
objections was granted to defts.. Sc a cer- 


PART XIV. SECT, 2, SUB-SECT. 10.— 

D. (a). 

10. ExpiraUon of piUmt .] — An acUon 
for damages tor infringemont of a 
patent will lie, although the patent has 
expired. — Jen^ns rl Jenvns, [1927] 
S. 11. Q. 318.— AUS. 

PART XIV. SECT. 2, SUB-SECT. 10.— 
D. (b.) i. 

3064 ii. (1) in 

the assessment of damages in patent 
matters nltf. should be compensated 
for the loss caused him by the in- 
fringer's acts ; he should be restored 
by monetary compensation to the 
position which he would have occupied 
but for the wrongful acts of deft. ; 
(2) deft.'a acts being tortious the burdtui 
of proof on pltf. Is lightened by the 
presumption that Invasion of a 
patentee's monopoly will cause him 
damage; (3) in the assessment of 
damages every article that Is manu- 
factured or sold which infringes the 


rights of the patentee, is a wrong to 
him, & the patentee is entitled to 
recover in respect of each one of those 
wrongs ; (4) where a patentee uses his 
monopoly by manufacturing the object 
covered by his patent in order to get 
the increased profits, his loss, generally 
speaking, is to be calculated on the 
basis of the loss of profits to him on the 
sales of the object made Sc sold by 
deft., which the patentee would have 
sold ; (.5) in case of sales by deft, which 
would not liave been made by pltf., 
the basis for damage is a fair royalty ; 
(C) tho basis for assessing damages in 
this case should be the profit that pltf. 
would have obtained had it sold the 
conipietcd fastener, & not the stringer 
alone, since the stringer is not only an 
integral part of the article but is the 
main part. Sc what nltf. lost by means 
of defts.' brcfach of its monopoly is the 
sale of the article as a whole ; (7 ) where 
the infringement Is a part only of the 
article manufactured Sc sold by deft, 
pltf. Is only entitled to recover dam- 
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ages in i-espect of that part alone, if the 
infringing part is clearly separable Sc 
does not co-operate with the rest to 
)roduce the new effect which is the 
eatiire of the patented invention in 
question ; (8) pltf. cannot claim to 
have suffered a loss of profit on sales 
it refiised to make or for any other 
reason it would not have made ; (9) since 
pltf. bad not a monopoly of the Cana- 
dian market, it cannot obtain damages 
from defts. on the groimd that it was 
forced to reduce the price of its articles 
to meet price reduction by defts. ; 
(10) loss by pltf. due to tho establish- 
ment of an office in the City of 
Montreal. Quebec, allegedly to meet 
free delivery in that tsity by defts,, Is 
not a natural Sc direct consoquenote <'f 
defts.' act, Sc therefore a claim for sucu 
loss must bo refused. — L ightmno 
Fastener Co., Ltd. v. Colonial 
Fastener Co., Ltd. Sc Prentice 
MANUPAOTX miNO Oo., [1936] Ex. 0, R. 
1 ; 2 D. L. R. 194 ; on appeal, [1937 J 
8. C. R. 36 ; ID. L. R. 21.— CAN. 
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OasM 8180lK--8807a. Ekgush akd Empire 

tiflcate of validity to pltfa.— TBOAXsairr, laa. 
V. Ewabts, lyrD. (1927), 44 B. P. 0. 488. 

Annotation: — ^Refd. Kestofl, Ltd. v. Kexnpat, Ltd. Sc Vivian 
Fitch Kemp, Be Keetos, Ltd. Registered Design (No. 725 
716) (1985), 53 R. P. 0. 13®. 

8180aa Dbscombbs & Arondbl v. Lesstob 

& Pabton (1931), 48 R. P. 0* 473. 

8187a. Enticknap E. G. & Entiok- 

NAP OONOBBTB MACHINES, LtD. V . HUMBYS. 
Ltd. (1920), 46 R. P. 0. 361. 

8187b. .] — Trioo Pboducts Oobpn. & 

Tbico Folbebth, Ltd. v, Bomao Motor 
Accessories, Ltd. (1936), 52 R, P. C. 292. 

8150. Add. Annotation: — Refd. Sharp Sc Dohme 
Inc. V. Boots Pure Drug Oo. (1928), 46 
R. P. 0. 163. 

8151a. British Hartford - Fairmont 

Syndicate, Ltd. v. Jackson Bros. (Knot- 
TiNCLEY), Ltd., No. 2996a, ante, 

8152a. Sale ol patented articles below price 

fixed by licence — Plalntilt awarded costs.] — 
OoLXTMBiA Phonograph Co., General v. 
Regent Fittings Oo. (1913), 30 B. P. 0. 484. 

8158a. Application to amend particulars.] — 

In an action for infringement of a patent, 
deft, oounterclaimed for the revocation of 
the patent. After delivery of the usual 
pleadings, deft, applied to amend his defence, 
counterclaim & particulars of objections by 
citing further alleged anticipations : — Held : 
pitf. should within three weeks elect whether 
to discontinue or to proceed with his action ; 
if he should discontinue, the letters patent 
should be revoked Sc the taxing master 
should tax the costs of deft, of the action 
up to & including the date of delivery of the 
original particulars of objections Sc of the 
counterclaim except in so far as they had 
been increased by the failure t-o deliver the 
full parUculars on the said date, the taxing 
master should tax the costs of pltf. of the 
action subsequent to the said date to the 
date of this order, Sc of the counterclaim in 
so far as they had been increased by deft.^s 
failure aforesaid. Sc there should be a set^ofi 
of the costs so taxed : if pltf. did not elect 
to discontinue, deft, should be at liberty to 
amend his pleadmgs Sc pltf. should be at 
liberty to deliver an amended reply & 
defence to counterclaim. — See v. Scott- 
Painb (1932), 50 R. P. 0. 56. 

8161a. Defendant successful — General costs of 
action — ^Except as to alleratlons dropped at 
trial.]— WiLDEY Sc Whitb^ Mandfactuking 
Oo., Ltd. v. Freeman (H.) Sc Letehk, I/cd., 
No* 459d, ante, 

3161b. Costs left to discretion of taxing master.] — 

Lambon Paragon Supply Oo., Ltd. v. 
Oarter-Davis, Ltd., No. 459e, ante, 

8161c. .]— Letters patent were granted in 

reject of ** Improvements appertaining to 
the Harness Oords of Jacquard Machines used 
in liOCRns for Weaving.^* Claim 1 was as 
follows ; “In the production of the harness 
cords of jacquard machines for the purpose 
described, the interlacing or interweaving of 
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cross binding cords with the extending looped 
ends of the harness cords by arranging the 
cross binding oords to return Sc be inter- 
woven so as to present loops which will 
resist the puU of the side harness cords, sub- 
stantially as herein specified.'* The patentee 
commenced an action for inf^gement of this 
patent Sc also one other, but any claim in 
respect of the latter was abandoned at the 
trial. Defts. denied infringement Sc alleged 
that the patent proceeded with was inv^d 
by reason of prior user, want of novelty 
Sc subject-matter ; — Held : patent was in- 
valid both for want of novelty & by reason of 
prior user. Sc even if valid, it has not been 
infringed. The action was dismissed with 
costs. A certificate with respect to certain of 
the particulars of objections was granted in 
respect of the patent proceeded upon, the 
costs in connection with the other patent, 
including any question as to the reasonable- 
ness or otherwise of the particulai's cited 
against it, were left to the unfettered dis- 
cretion of the taxing master. — ^Hardaker v. 
Boon (1934), 62 R. P. 0. 89. 

8165a. .] — Lister Bros, v, Thorp, 

Medley Sc Co., No. 2358a, ante, 

8165b. .] — Held: both patents were 

valid, but since on the construction argued 
by pltfs. the patents would have been invalid, 
the action was dismissed with costs except 
so far as those costs had been increased by 
the defence of invalidity Sc the counterclaim 
was dismissed without costs. — Hollandsche 
(N. V.) Glas bn Mbtaalbank v, Rockwarb 
Glass Syndicate, Ltd. (1932), 49 R. P. C. 
288. 

8174, Add. Annotations : — Refd. British Thomson- 
Houston Oo. V, Metropolitan-Vickers Elec- 
trical Oo. (1928), 45 R. P. 0. 1; Pope 
Appliance Corpn. v, Spanish River Pulp Sc 
Paper Mills, [1929] A. 0. 269. 

8177. Add, Annotation: — Generally ^ Refd. Sharp 
& Dohme Inc. v. Boots Pure Drug Oo. (1928), 
46 B, P. 0. 163. 

3186. Add. Annotation: — Refd. Mellor r. Beard- 
more (1927), 44 R. P. 0. 176, 

8198. Add, Annotation : — Refd. The Edison (No. 2), 
[1934] P. 115. 

3260. Add. Annotations : — ^Refd. Whiter, Todd Oil 
Burners (1929), 46 R. P. 0. 275; BritLsh 
Oelanese, Ltd. v. Courtaulds, Ltd. (1933), 50 
R. P. 0. 63. 

8207a. •] — Letters patent were granted in 

1930 in respect of “improvements in electric 
switches, of the push Sc pull type.” Olaim 1 
was as follows : “ An electric switch, of the 
type referred to comprising a base, a sliding 
actuating rod or stem passing thK>ugh the 
base, fixed contacts on the base, a transversely 
disposed contact bar or bridge extending 
from opposite sides of the said rod or stem 
so as to engage Sc connect the said fixed 
contact contacts by an outward pull of the 
rod or stem. Sc latoally spaced outstanding 


part XIV. SECT. 2, 8UB-^SE€T. 10. 

G. (a). 

tb. By whom oranted-^mii of 
Poratters, who were the 
regtotesred own^ of a patent relatins 
to themostats, bronifiit an action 
is ScoUand for Infringement in which 
they songht InterdiOT against a oo. 


which engaged in the xnannfactnre Sc 
sale of thermostats which they alleged 
contained improvements described in 
the speoifiomon of pursuers* patent. 
Defend^ denied infringement Sc 
alleged that the pursuers* patent was 
InvaUd for want of novelty Sc subfeot- 
matteri, Sc also that the complete 
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specldoation of the letters patent was 
vague, ambiguous Sc misleading 
Hsldi the pat^t was valid Sc had^i^n 
infringed. A certifioate of validity 
woe given.— Bhrobtatio Oo,, hTP-.V* 
Uhoumsf sc Oo., Ltd. (1934), 
52 B. P. 0. 42 j on appeal (1935), 5S 
R. P, 0. 
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gua^rd parts or walls on the base between 
which the contact bar or bridge moves 
throughout its range of travel which thus 
prevent turning or rotating of the actuating 
rod or stem in both the * on^ & * off ’ positions 
of the switch.’* Pltfs. commenced an action 
for infringement of the patent. Def ts. denied 
infringement & alleged, that the patent was 
invalid by reason of want of novelty, subject- 
matter, & utility : — Held : in the allied 
infringement the contact bar or bridge did 
not move throughout its range of travel 
between the outstanding guard parts or walls, 
& consequently d^ts. had not infringed the 
patent ; under the circumstances it was 
unnecessary to consider or express any 
opinion upon the validity of the claims of the 
patent. The action was dismissed with costs, 
Si, after argument, a certificate was granted 
that the particulars of objections were reason- 
able. — ^Busby & Oo., I/TD., Sc Twins t?. 
Tblsbn ELBoraio Oo., Ltd. (1932), 49 
B. P. C. 587. 

3212a. Plaintiff falling on Issue of infringe- 

ment.] — ^TBCiJusMiT, Ltd. v. Ewarts, Ltd., 
No. 3120b, ante* 

3215a. Action dismissed for want of appearance — 
Restoration of action.] — Leave was granted 
to a pltf. to restore the action upon terms. 
Sc the action came on for hearing : — Held : 
on the construction of the specification sub- 
mitted by pltf., the .patent had not been 
infringed by defts. Sc the action was dis- 
missed with costs, including the costs of the 
first hearing & of the application to restore. 
A certificate was grants for the particulars 
of objections. — MoCreath v* South Shields 
O oRPN. Sc Baker (1933), 50 B. P. 0. 119. 

3243a. — Plaintiff not appearing at trial.] — In 

1924, letters patent were granted to J. M. 
in respect of Improvements in or relating 
to electrically o^rated indicating apparatus 
for vehicles.’* In 1931, J. M. commenced 
an action for infringement of the patent 
against the Mayor of South Shields & J. A. B. 
J. A. B. denied infringement Sc alleged that 
the patent was invalid for want of novelty, 
Bubject-Jnatter & utility. Proceedings 
against the Mayor of South Shields were 
stayed to abide the result of the action as 
against B. When the action was called on 
against J. A. B., J. M. did not appear: — 
Held: the action must be dismissed with 
costs, but, the ct. being of the opinion that 
the action had not proceeded to trial within 
B. S. O., Ord. 53 a, r. 20, a certificate for the 
particul^ of objections would not be 
granted. — ^McObbath v. South Shields 
OoBPN. Sc Baker (1933), 60 B. P, 0. 119. 

3248b. ,] — Defts. had obtained injunc- 

tions against two firms to restrain them from 
infrlnmng their letters patent. They issued 
a leafiet to this effect to their travellers, Sc 
it was stated that the latter had used this 
leafiet to suggest to customers that there was 

" . an action goin^ on &; had tpld them that they 
would find a difflcultv in obtaining supplies : 
— Held : this did not amount to a threat. — 
Surridoe’s Patents, Ltd, v, Trico^Pol- 


bbrth. Ltd., [1936] 3 All E. B. 26; 63 
R. P. C. 420. 

3248c. Patents revoked before trial.] — ^An 

action was brought by pltf. co. against defts. 
for infringement of five patents, of which one 
only (No. 300,998) is material for the present 
ui.*po8e. The patent was held to be invalid 
y Olauson, .T., on the grounds of prior user, 
prior publication Sc want of subject-matter, 
Sc was ordered to be revoked. Sc the action 
on that patent was dismissed. Pltfs. 
appealed. The patent was for “ Improve- 
ments in or relating to processes & apparatus 
for the production of artificial filaments or 
threads,” the first claim of the specification 
being “ A process of spinning aitificial silk 
or like filaments or threads from solutions of 
cellulose acetate or other cellulose derivative, 
comprising spinning the solutions into closed 
or substantially closed chambers or cells 
through which passes an evaporative medium, 
the chambers or cells being provided with 
collector devices so that substantially the 
whole of the evaporative medium is con- 
strained to pass through the immediate 
vicinity of the spinning orifice or orifices.” 
Claim 4 was for a modification of the process 
in which only a proportion of the evaporative 
medium was constrained to pass tluough tlie 
immediate vicinity of the orifices : — Held : 
the idea of rapid removal of solvent was not 
new & the invention, if any, must lie in the 
me(^hanism ; that was anticipated by prior 
user Sc by prior publication, also the patent 
was invalid for lack of subject-matter. The 
appeal was dismissed with costs. Leave to 
appeal to the House of Lords was refused on 
the grounds that the case was not difficult, Sc 
four judges had been unaniuious. — ^British 
Celanese, Ltd. v, British Acetate Silk 
C oRPN., Ltd,, Malonicv Sc Hxllier, Parker, 
May Sc Bowden (1936), 63 B. P. 0. 478, C.A. 

3246. Add. Annotations : — Retd. McOreath v. South 
Shields Oorpn. Sc Baker (1933), 60 B. P. C. 
119 ; British Celanese, Ltd. t>. British Acetate 
Silk Corpn., lAd., Maloney Sc Hillier, Parker, 
May Sc Bowden (1935), 53 R. P. C. 11. 

3283* Add. Annotations : — ^Refd. Mellor v* Beard, 
more (1927), 44 B. P. 0. 176 ; Sharp & Dohme 
Inc. V. Boots Pure Drug Oo. (1928), 45 B. P. C. 
163 ; Be Simon-Oarves & Robinson’s Patent 
(1928), 46 B. P. 0. 407. 

8289. Add. Annotation: — Consd. Be Mundy v. 
Butterley Co., [1932] 2 Ch. 227. 

3292a. Extension of time for — Grounds for— 
Exchange difficultles.p-JuNKERS v. Ford 
Motor Co., Ltd., & Cooper, No. 2944f, 
ante, 

8301* Add. Annotation : — ^FoUd. Soci6t4 Anonyme 
Servo-Frein Dewandre v. Citroen Cars, Ltd. 
(1929), 47 B. P. 0. 221. 

3301a. •: .]— An application on behalf 

of the resps. for an order that the expenses 
of the attendance of two experts during the 
hearing of the appeal should be allowed on 
taxation refused.— Anonyjie Servo- 
_ Dewandre v. Citroen Cars, I/ed. 
(1929), 47 B. P. C. 221, 0. A. 
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Part XV.— Legal 

3312a. Stay of proceedings — Pending deter- 

mination of action between other parties.] — 
Multiple TJtilitieb Oo., Ltd. v. Souch 
(1929), 46 R. P. 0. 402, 0. A. 

8314a. Action for declaration that plaintiff first 
Sc true inventor — Whether Attorney-General 
necessary partv — Effect of admission by 
defendant.] — Pltf., who was the grantee of 
four letters patent, commenced an action 
against deft., alleging that deft, had falsely 
represented to be co-inventor & entitled to 
an interest in the patents, Sc claiming a 
declaration that pltf. was the solo first Sc 
true inventor Sc an injunction to restrain 
deft, from representing that he had any 
interest in the patents. Deft, denied that 
pltf. was the sole first or true inventor. At 
the trial pltf. withdrew his claim to an 
injunction. Sc deft, admitted that pltf. was the 
sole first and true inventor : — H eld : although 
it was doubtful whether a declaration could 
be made that a certain person was a first Sc 
true inventor in the absence of the A.-G., 
upon deft.’s admission at the trial pltf. was 
to be treated as the successful party so far 
as the claim was for a declaration. An 
order was made that, upon deft, admitting 
that pltf. was the sole first Sc true inventor, 
deft, should pay the costs of the action, 
except so far as they had been increased by 
the claim for an injunction, Sc that pltf. 
should pay deft.’s costs of the action so far 
as they had been increased by the claim for 
an injunction, with a set-off, — Killbn v. 
MacMillan (1932), 49 R. P. 0. 268. 

8314b. Costs.] — Kujlen v, MacMillan, No. 

3314a, ante. 

8815. Add, Annotation ; — Retd. Ee Keifer’s Patent 
(1931), 49 R. P. 0. 440. 

3317a. .] — (1) The amendment of Patents 

Sc Designs Act, 1907 (c. 29), s. 36, by Patents 
Sc Designs Act, 1919 (c. 80), was not intended 
to abrogate the rule which had prevailed ever 
since ChaUender v. Royle, No. 2273, was 
decided, that a ^Itf . in a threats action might, 
if he so desired, raise the question of the validity 
of the patent. The obvious reason for the 
amendment was to widen the scope of the 
section so as to enable a threats action to be 
brought not merely against the patentee, 
but against any person claiming to have an 
interest in the patent. The alterations in 
the subsequent part of the section were con- 
sequential upon the main alteration Sc were 
not intended to, Sc did not in fact, abrogate 
the rule which was laid down in ChaUender v. 
BoyU, No. 2273. 

(2) I do not understand how a patent that 
is invalid can be infringed. The trut^ of the 
matter is, that when one talks of the infringe- 
ment of a ^patent one does not mean an 
infringement of the document, but the letters 
patent itself. You cannot infringe a docu- 
ment. One means infringement of the mono- 


Proceedings. 

poly rights conferred by the letters patent 
(ROMBU, L.J.). — PiTTBVIL Sc CO. V, BRACKBI..S- 
BBRG Melting Pbocesses, Ltd., [1932] 1 Ch. 
189 ; 101 L. J, Oh. 8 ; 146 L. T. 63 ; 76 
Sol. Jo. 797 ; 49 R. P. 0. 23, C. A. 

3322a* .]— An English co., having brought an 

action against a German co. to r^rain 
threats in respect of certain letters patent, 
applied for Sc obtained leave to serve notice 
in lieu of service of the writ out of the 
jurisdiction upon defts. Defts., having 
entered a conditional appearance, applied 
by motion to discharge the order giving such 
leave on the ground that the evidence on 
that application did not fully Sc fairly dis- 
close the facts or the true nature of the 
action to enable the ct. properly to exercise 
its discretion. Sc evidence was filed on that 
motion : — Held : the motion must be dis- 
missed, the ct. not being judicially satisfied 
that the facts, if proved, would not support 
the action. Sc it seeming to the ct. that there 
was a substantial question between pltfs. Sc 
defts. as to whether pltfs. were entitled to 
have the trial. — ^British Oxygen Oo., Ltd. 

V, OESBLLSCHAfT PfiB INDUSTRIBGASVBB- 
WBRTUNG M. B, H. (1930), 48 R. P. 0. 130. 

3322b. Evidence for defendant — ^Affidavit of plaintiff 
read on interlocutory motion.] — Pltfs. com- 
menced an action against deft, claiming an 
injunction to restrain deft, from threatening 
pltfs. or tlieir customers with an action for 
infringement of patent. Deft, denied having 
threatened. At the hearing of the action 
deft, sought to put in as evidence an affidavit 
filed by pltfs. iipon an interlocutory motion 
& Sworn by a deponent who was not called 
as a witness at the hearing : — Held : deft, 
was entitled to put in as evidence Sc comment 
upon any affidavits actually read by pltfs. 
upon the interlocutoiy motion ; further, 
deft, had issued threats, Sc an injunction 
Sc inquiry as to damages were granted, with 
costs. — Earles Utilities, lyrD. v. Jacobs 
(1934), 51 T. L. R. 43; 52 R. P. 0. 72; 
$vb nom. Practice Noto, [1934] W. N. 198, 

3826. Add. Annotation : — Generally, Refd. Farr v. 
Weatherbead Sc Harding (1932), 49 R. P. O. 
262. 

3343a. Question of fact — Threat may be 

implied from words used.] — Luna Advertis- 
ing Oo., Ltd. v, Boanuam Sc Co. (1928), 46 
R. P. C. 268. 

3348a. .] — Pltfs, were the marketers Sc 

distributors of a particular type of kettle* 
Deft, was a solr. Deft, wrote in Oct. 1933, 
to pltfs. Sc to the firm who were manufactur- 
ing the kettles for pltfs. in the following 
terms ; “ I understand you are manu- 

facturing a certain kettle which is an infringe- 
ment of Patent No. 165,299 vested in a 
cUent of mine. Unless 1 receive forthwith 
your assurance that you will at once cease 
manufacturing such kettles I shall have no 


PART XV. SECT. 1. 

q'l, To order rehearing ,] — 

B.V.D. Co., Ltd. e, Canadian 
CHLANESK, Ltd., [19371 S. C. R. 441. — 
CAN. 

0d. Conflict action^Abandonment by 


defendant,] — Hdd ,* deft, in a conflict 
action bailnff abandoned nis applica- 
tion for a patent at trial & con- 
sequently there then being no conflict 
in the dahns of riyal appets. to consider 
the proper disposition of the matter 
is to declare that pltf. is entitled to a 
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patent or refer the matter back to be 
disposed of by the Oomr. of Patents.-^ 

AKTlSNasSSLLSOHAFT FUBR STTOK- 
STOFFDUENOBB V, SHAWINIOAN OHBMI; 

OAUS, Ltd., [10361 Bx, 0. R. 50; 3 
D. L. R. 746.— CAN. 
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aitemaiivo but to advise tny clients to apply 
for an injunction. Will you also please 
let me have an account of the number of 
those kettles made to date & the names of 
the people to whom they have been supplied.** 
Deft, also caused to be inserted in a trade 
paper an advertisement in his name in which 
it was stated that anyone manufacturing or 
selling a kettle constructed in accordance 
with the patent was liable to an action for 
infringement : — Held : a letter written by a 
soli*, in which he statod that in certain cir- 
cumstances he would advise his client to 
bring an action did not amount to a throat 
within sect. 36 of Patents & Designs Acts, 
1907-1932, & the advertisement in the trade 
paper was gratuitous advice by a solr. & 
not a threat. The action was dismissed with 
costs. — Earles Utilities, Ltd. v. Harrison 
(1031), 52 R. P. 0. 77. 

3351a. In respect of registered design.] — 

PINKELSTEIN c. Bellig ( 1930), 47 R. P. C. 610. 

3353a. .] — Tibo Products Co., Ltd. v. 

Salt (1929), 46 R. P. C. 451, 

3353b. .] — On a motion for an interim 

injunction in an action, under sect. 30 of 
Patents & Designs Acts, 1907-1932, to 
restrain the issue of threats under certain 
patents, in respect of radio sets marketed by 
pltfs., defts. alleged that pltfs.* sets in fact 
infringed the patents, & pltfs. put la no evi- 
dence in reply to this allegation : — Held : 
the evidence did not show a primd facie case 
under the sect,, <& an injunction was refused. 
— Cabaret Electric Co., Ltd. (trading AvS 
Motorola Distributing Co.) v, Marconi’s 
Wireless Tei-egraph Co., Ltd, (1934), 52 
K. P. C. 104. 

3353c. Prlmft facie case of invalidity of patent.] — 
On a motion for an interlocutory injunction 
in an action to restrain defts. from tlireaten- 
ing pltfs. or their customers with an action for 
infringement of patent or registered design or 
other like proc;eodings, in respect of the sale 
by pltfs. of ladies’ vanity cases, defts. alleged 
that pltfs.’ vanity ca.ses wei’e imitations of 
their registered design No. 790,245. Pltfs. 
alleged that the registration was invalid by 
reason of the prior sale by defts. of vanity 
cases identical with the registered design : — 
Held : there was a strong priind facie case 
that the registration was invalid, & an in- 
junction was granted. — International 

Sales, Ltd. v. Trans-Continental Trading 
Co., Ltd. & Benno Maisel (1934), 52 
II. P. C. 107. 

3353d, Counterclaim for infringement — Plaintiffs 
not represented.] — Cabaret Eijsctric Co., 
Ltd. V. Marconi Wireless Telegraph Co., 
Ltd. (1930), 63 li. P. C. 254. 

3355a. Motion for interim injunction treated 

as trial of action.] — This was an action to 
restrain throats commenced under sect. 36 
of Patents & Designs Acts, 1907-1932. Pltf. 
moved for an interlocutory injunction to 
i*eBcram threats issued by defts., in respect 
of an alleged infringement by pltf. of certain 
letters patent. Defts. consenting to treat 
the motion as the trial of the action, a final 
order was made in the form set out. A 
declaration that the threats were unjustifi- 
able was included in the order. — D bsidkrio 
V. OUEBUS, Ltd. (1934), 52 R. P. O. 201. 


3334a. Interim injunction.] — In 1931, letters 

patent were granted for “ improvements in 
& relating to end pieces or terminal ends for 
necklets.’* In 1932 pltf, commenced an 
action against defts. to restrain them from 
threatening under patent & moved for an 
interim injunction. Defts. did not deny that 
they had issued threats, but alleged that the 
patent was valid & that it had been infringed 
by pltf. : — Held : it was not a case for an 
interim injunction, & the motion was dis- 
missed, the costs to be costs in the action. 
—Stringer v. Platnauer (R.), Ltd. (1932), 
50 R. P. 0. 61. 

3413a. .] — ^Pltfs., who were the exclusive 

licenceos in this country for the sale of a 
furnace known as a “ Sesci ” furnace, in 
Apr. 1931, brought an action to restrain 
threats made by defts., who claimed to have 
a beneficial interest in two patents Nos. 
283,381 & 300,141 granted to B. Deft. 
co.*8 legal title to the patents was not com- 
pleted till Dec. 2, 1931, & the writ issued by 
them in an action for infringement was nob 
issued until Dec. 3, 1931. Defts. admitted 
that threats had been made, & at the trial 
stated that they did not intend to contest 
the case with regard to the second patent. 
They submitted to an injunction in terms of 
the writ as regards that patent. Pltfs. 
alleged that the first patent was neither valid 
nor infringed & they relied on prior publica- 
tion, prior common general knowledge. Sc 
lack of utility. Defts. affirmed that the 
patent was valid & that it had been in- 
fringed ; Sc they proposed to rely also on the 
proviso to sect. 36 of Patents & Designs 
Acts, 1907-1928 ; — Held : the proviso had 
on application to the present case, as the action 
for infringement had not been commenced & 
prosecuted with due diligence ; the patent 
was valid but that there was no infringement. 
An injunction was granted & defts, were 
ordered to pay the costs of the action except 
in so far as the costs had been increased by 
the issue of validity of the first patent, & 
defts. were given the costs as far as related 
to the validity of that patent with a set-off ; 
Sc an inquiry as to damages was ordered. — 
Pittbvxl & Co. V. Brackelsberg Melting 
Processes, Ltd. (1931), 49 R. P. C. 73 ; 
affd. (1932), 49 R. P. C. 327, C. A. 

3414a. No mala fides or special damage.] — 

In Apr. 1929, letters patent were granted to 
W. Sc H. In Oct. 1930, W. Sc H. commenced 
an action against P, for infringement of the 
patent ; F. denied infringement Sc counter- 
claimed for revocation of the patent. In 
Mar. 1931, the patent was revoked by order 
of the ct. In June, 1931, P. commenced an 
action against W. & H., alleging that between 
Aug. & Dec. 1930, W. Sc H. had falsely 
Sc maliciously published statements that 
machines manufactured by F. were infringe- 
ments of the patent, whereby he had been 
injured in his business Sc lost profits that he 
otherwise would have made : — Held : the 
statements published by W. & H. amounted 
to threats & they were not justifiable, but 
there was no evidence of mala fides or of 
special damage. The action was dismissed 
with costs. — Parr v. Wbathbrhbad & 
Harding (1932), 49 R. P. 0. 262. 

8415. Add. Annotation: — Consd. Solanite Signs, 
Ltd. V. Wood (1933), 60 R. P. C. 316. 
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3419. Add. Armotaiion :'^ToVLd. Solanite Signs 
Ltd. v. Wood (1933), 60 B. P. 0. 315. 


3422a* — Break down of negotiations 

caused by threats.] — SoijmiTB Sions, Ltd. 
e. WooB (1933), 60 B. P. O. 315. • 


Part XVI. — International and Colonial Arrangements 


3423. Add. Annotation : — Reid. Be Von Krogh’s 
Pat^t (1929), 49 B. P. 0. 417. 

3424. Add. Annotation : — ^Retd. Be Von Krogli's 
Patent (1929), 49 B. P. C. 417. 

3430. Add. Annotation : — Refd. Re Von Krogh’s 
Patent (1929), 49 R. P. 0. 417. 

3432. Add. Annotation : — Generally^ Refd. Sharpe 
& Dohme Inc. v. Boots l^re Drug Co. 
(1928), 45 B. P. 0. 163. 

3438a. Opposition to English grant — ^Dlsoonformlty 
between English 6c foreign application.] — 

The introduction of the ground 1 (e) into 
sect. 11 by 1919 Act does not alter the con- 
struction to be placed on sect. 91 (1). — Re 
Ajrno Andi«ea8 Application fob Letteks 
Patent No. 360,647 (1934), 61 B. P. 0. 188. 


3433b. Several foreign applications — ^Whether con- 
stituting single invention — ^Decision of Comp- 
troller — ^Finality of.] — Held : the Oomptoller 
having expressed his opinion that the whole 
of the inventions in respect of which the 
foreign applications were made were not 
such as to constitute a single invention, the 
Tribtmal had no jurisdiction to entertain the 
^peal, which was dismissed. — Re Bbxtno 
Glaus Application for a Patent (1934), 
51 R. P. C. 383. 

8438c. Any foreign state ** — ^Meaning of.] — The 

words “any foreign state** in sect, 91 (2) 
mean “ any one foreign state ” & not “ any 
foreign state or states.*’ — Re N. V. Philips’ 
Globilampenfabbiekbn Applications for 
A Patent (1934), 62 B. P. 0. 111. 


Part XVII 

8434. Add. Annotations : — As to (1) Dlstd. Minister 
of Health v. R., Ex p. Yaffe, [1931] A. 0. 
494. As to (2) Refd. Musical Performers* 
Protection Assocn., Ltd. v. British Inter- 
national Pictures, Ltd. (1930), 46 T. L. B. 486 ; 
A.-G. V. Premier Line, Ltd. (1931), 48 T. L. B. 
104. Generally f Refd. Tattersall v. Sladen, 


Patent Agents. 

[1928] Oh, 818; A.-G. v. Sharp (1930), 99 
L. J. Oh. 441. 

3442a. Inference from correspondenoeJ — 

Thompson v. Bettingeb (No. 2) (1928), 
40 B. P. 0. 189. 

3443. Add. Annotation : — Refd. Maclean v. 
Workers’ Union, [1929] 1 Oh. 602. 


PART XVI. 

3426 i. To vHum patcTU granted under 
Intemationdl Convention — Assignee of 
foreign inventor ,] — ^The right ol a foreign 
Inventor, who had applied for pro- 
tection in his own country, to apply 
under Patents Act, 1908-1909, s. 123, 
for a patent for his invention in prioiity 
to other appots, is purely personal, & 
could not have been oxerolsed by his 
assignoes in tbeir own names prior 
to Patents Act, 1921. — HAROom*s 


Wireless Telegraph Cto., Ltd, v. 
David Jones, Ltd. (1928), 28 S. B. 
N. S. W. 365 ; 45 N. S. W. W. N. 
96.— AUS. 


p, Bevsg.. [1924] 4 D. L. B. 484. 

•e. Application in several countries — 
PrUnrUUs ,] — Under the International 
Convention, where inventors have filed 
applications for patents for invention 
in the United States, & subsequently 
apply for patents in Canada for the 
same thing, they are entitled to have 


the priority of invention determined 
by the date of the filing of their 
applications in the United States. — 
Goodyear Tire & Rubber Co. v. 
Rubber Service Laboratories Co., 
[19291 Ex. O. B, 68,— CAN. 


PART XVII. 

sf. Eegisiration of patent agents — 
Solicitor in Irish Free State ,] — O’Neill 
V . Bradley, [19291 1. B. 422.— IR, 
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PAWNS AND PLEDGES 
Part II. — Pawns at 


7. Aad. Annotation: — As to (2) Refd. Best v. 
Butler & Fitzgibboa, [1982] 2 K. B. 108. 

30. Add* Annotations : — Refd. Albemai'le Supply 
Co. V. Hind (1927), 43 T. L. R. 652 ; RepubHca 
de Guatemala v. Nunez, [1927] 1 K. B. 669 ; 
Madras OEScial Assignee v. Mercantile Bank 
of India, Ltd., [1935] A. C. 53. 

81. Add. Annotation : — ^Refd, Madras Oflicial 
Assignee v. Mercantile Bank of India. Ltd., 
[1935] A. 0. 53. 

67. Add. Annotation : — Refd. London Jewellers, 
Ltd. V, Attenborough, London Jewellers, Ltd. 
V. Robertsons (London), Ltd., [1934] 2 K. B. 
206. 

138. Add. Annotation: — Consd. Weld v. Petre 
(1928), 97 L. J. Ob. 399. 

146. Add. Annotation : — Refd. Lowther v. Harris, 
[1927] 1 K. B. 893. 

168. Add. Annotations : — Consd. Laket?. Simmons, 
[1927] A. C. 487. Refd. London Jewellers, 
Ltd. V. Attenborough, London Jewellers, Ltd. 
V. Robertsons (London), Ltd., [1934] 2 K. B. 
206. 

169. Add. Annotation: — Consd. London Jewellers, 
Ltd. V. Attenborough, London Jewellers, 
Ltd. V. Robertsons (London), Ltd., [1934] 2 
K. B. 206. 

171. Add. Annotation : — Refd. Lowther v. Harris, 
[1927] 1 K. B. 393. 

172a. Goods delivered on appro ” by false 
repesentation.] — ^Where the owner of goods 
is induced, by a false representation made by 
another with fraudulent intent that he can 
sell them, to deliver the goods to that other 
on ‘‘ appro,’’ for the purpose of his endeavour- 
ing to seU them, the case is one not of larceny 
by a trick but of obtaining by false pretences. 
If, therefore, the fraudulent person pledges 
the goods before the contract between him & 
the true owner is avoided, the pledgee who 
takes bond fide obtains a good title as pledgee. 


Common Law. 

— liONDON Jewellers, Ltd. v. Atten- 
borough, London Jewellers, I/td. v. 
Robertsons (London), Ltd., [1934] 2 
K. B. 206 ; 103 L. J. K. B. 429 ; 151 L. T. 
124 ; 50 T. L. R. 436 ; 78 Sol. Jo. 413 ; 39 
Com. Cas. 290, C. A. ; revsg. S. C. svb nom. 
London Jewelters, Ltd. v. Sutton, London 
Jewellers, Ltd. v. Robertsons (London), 
Ltd,, 50 T. L. R. 193 ; 78 Sol. Jo. 82. 

178a. Revesting of property In stolen goods~~Sale 
of Goods Act, 1898 (c. 71), s. 24— Who may 
sue— Owner from whom goods actually 
stolen.] — Fltfs. were wholesale dealers. They 
had as clients the S. S. Co., who introduced a 
customer, a Captain Le M. Captain Le M. 
was accompanied by a friend, M. Captain 
Le M. purchased a ring, which he was allowed 
to take away, & which was immediately 
pawned by M. with defts. A few days later 
M., purporting to act on behalf of Captain 
Le M., took away a diamond bracelet, which 
he disposed of in the same way to defts. 
Both the ring ^ bracelet were invoiced to 
the S, S. Co. M. was convicted & sentenced 
for larceny by a trick, but the ct. refused 
restitution of the property. Pltfs. had been 
paid the price of the ring by the S. 8. Co. as 
invoiced to them, & now sought to recover 
the bracelet from defts. : — Held : pltfs. had 
no title in law to maintain the action. A 
fundamental point fatal to pltfs.’ claim was 
that the words “ owner of the goods ” in 
Sale of Goods Act, 1893 (c. 71), s, 24 (1), 
meant the owner of the goods from whom 
they were actually stolen, & not some 
revious owner from whom the title had 
een derived. In the present case the sale 
was to the S. S. Co., & the property in the 
goods had passed to them & from them to 
Captain Le M., by whose authority it had 
been pledged. — ^Bullbr & Co,, Ltd, v. 
Brooks, T. J., Ltd. (1930). 142 L. T. 576 ; 
46 T. L. R. 233 ; 74 Sol. Jo. 139 ; 36 Com, 
Cas. 205. 


Part III. — Pawns under Pawnbrokers Acts. 

178, Add. Annotation : — ^Refd, Poster v. Driscoll, Lindsay v. Attfield, Lindsay v. DriscoU, 

[1920] 1 K. B. 470. 


PART 11. SECT. 1, SUB-SECT. 2. -A. 

• i. ,)— In the csose of the pledge 

ot an inatrament creating or OTldencing 
a right the thlxtg pledged must be taken 
to be both the Instrument SC the right, 
not the bare instrument without the 
right nor the more right without the 


instrument.— R otal Bk. of Canada 
V. Talbot, [19281 3 D. L. R. 167 ; 
[1928] 2 W. W. R. 190 ; 34 AJta. L, B. 
396.— CAN. 


PART III. SECT. 1. 

»b. Meaning of natwibroAJcr.]— A 


pawnbroker Is a person who lends 
money upon the security of pawns with 
suffioieut frequency or system to con- 
stitute Ike business of a pawnbroker. 

or repetition of 
B.M.Ohettyab 
(1934). I. L. R. 


There must bo a series 
acts of pawning. — V . A. 1 
Firm v. Kino Emfbbor 
13 Ban. 32.— IND, 
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PEERAGES AND DIGNITIES. 
Part I. — Peerage. 


68. Add. Annotation : — Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. K. 4. 

69. Add. Annotation: — Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. 11. 4. 

89a. .] — Deft, having voted at the • 

election of Scotch peers : — Held .* as a Scotch 
peer, entitled to be discharged from arrest, 
although his vote had been protested against. 
Ills claim to the title disputed, ^ never 


recognised by the House of Lords or at ct. — 
Digby V. Stihling (Lord) (1831). 8 Bing. 
65; 1 Dowl. 248; 1 Moo. & S. 110; 131 
E. R. 321 ; 8uh nom. Digby v. Alexander, 
I L. J. C. P. * 

Annotation : — ^Befd. Smart v. Johnstone (1837), Murp. & H. 
351. 

262. Add. Annotation: — Generally ^ HeM. Re Davy , 
[1935] P. 1. 


2 



VoLXXXVn. Cases 2-289. 


PERPETUITIES. 


Part I. — The Rule Against Perpetuities. 


2. Add* AnnotcUion : — Retd. Re Villar, Public 
Trustee v* Villar, [1928] Oh. 471. 

19a. .] — Olementi v. Fielding (1848), 12 

L. T. O. 8. 309. 

28. Add* ' — Retd. Re Taloot, Jubb 

V* Sheard (1933), 49 T. L. R. 462. 

29. Add* Annotation I. R. Oomrs. v* 

Bone (1927), 13 Tax Cas. 20. 

85. Add* Annotation : — Retd, Re Talbot, Jubb v* 
Sheard (1933), 49 T. L. R. 462. 

53, Add* Citation : — sub nom. Alford’s Case, 
O. Bridg. 684, L. 0. 

Add* Annotaiions : — Reid. Howard v* Norfolk 
(Duke) (1081), 3 Oas. in Ch. 14 ; Goodtitle 
d. Gumall v* Wood (1740), Willes, 211 ; 
Thellusson v* Woodford (1798), 4 Ves. 227. | 

64. Add* Annotation Retd. Re Villar, PubUc 
Trustee v* Villar, [1928] Ch. 471. 

56. Add. Annotation to (2) Retd. Re Villar, 
Public Trustee v. Villar, [1928] Ch. 471. 

58. Add. Citations: — subsequent proceedings (1788), 

2 Term Rep. 241 ; 2 Bro. ( 5 . C. 344, L. C. 
Add* Annotation : — ^Reld. Re Villar, Public 
Trustee v. VUlar, [1928] Ch. 471. 

60. Add. Annotation ;™-Consd. Re Legli's Resettle- 
ment Trusts, Public Trustee v. Iscgh, [19371 

3 All E. K. 823. 

64. Add* Annotation Retd. Re Ijanyon, Lanyon 
V. Lanyon, [1927] 2 Ch. 264. 

66. Add* Annotation:— Apprvd. Re Villar, Public 
Trustee v* ViUar, [1929] 1 Ch. 243. 

66a. Survivor ot Queen Victoria’s 

descendants living.] — ^By his will dated 
June 14, 1921, & confirmed by a codicil 
of Feb. 2, 1926, testator, who died on Sept. 6, 
1926, gave his property to his truces upon 
certain trusts as to income & capital for his 
participating issue as therein defined, usir^ 
a well known common form so as to tie it 
up in such a way that the capital was not to 
vest until the expiration of ‘‘the period 
ending at the expiration of twenty years 
from the day of the death of the last survivor 
of all the lineal descendants of Her Late 
Majesty Queen Victoria who shall be living 
at the time of my death ” ; — Seld : though 
the existing lives selected were very numerous 
& it would be extremely (Ufficult & expensive 
in the future to ascertain the date of the 
survivor’s death, it could not be said to be so 


impracticable or beyond the scope of the 
ordinary legal testimony probably then 
available as to avoid the trust ab initio for 
uncertainty or perpetuity, & the trust 
was valid. — Re Viliar, Public Trustee v* 
Villar, [1929] 1 Ch. 243 ; 98 L. J. Ch. 223 ; 
140 L. T. 90 ; 45 T. h. R. 13; 72 Sol. Jo. 
761, C. A. 

67. Add. Annotaiions : — As to (4) Apld. Re Villar, 
Public Trustee v. Villar, [1928] Oh. 471. 
As to (5) Consd. Elliot v. Joicey, [1935] A. 0. 
209. Oeyierally, Reid. Rc Villar, Public 
IVustee V. ViUar (1928), 45 T. L. R. 13. 

70. Add* Annotaiions : — As to (1) Consd. Athey v* 
Pickerings (1926), 06 L. J. K. B. 250. 
FoUd. Elliot V* Joicey, [1935] A. C. 209. 

80. Add. Annotation: — ^Reld. Elliot 
[1935] A. 0. 209, H. L. 

98. Add. Annotations : — As fo (1 ) Refd. Re Talbot, 
.Jubb V. Sheard. [1933] ('h. S95. Generally^ 
Refd. Re Legii’s liesettlcment 7'nists, Public 
Trustee v. Legh, [1937] 3 All K. R. 823. 

103. Add. Annotation : — As to (1 ) Consd. Re TiCgli’s 
Resettlemcjiit Trusts, Public Trustee v. lA‘gh, 
[1937] 3 All E. R. 823. 

108. Add* Anyiotation Refd. Re Coleman, Public 
Trustee r. Coleman, [1936] Ch. 628. 

138. Add* Annotation : — Reid. Re Oockerill, Mac- 
kaness v* Percival, [1929] 2 Ch. 131. 

166a. .] — Oakes v. Chalfont (1674), Poll. 

38 ; 86 E. R. 604 ; euft nom* Chalfont v* 
Oakes, 1 Cas. in Ch. 239. 

I Annotation : — Reid. Smith i 

175. Add* Annotation: — Held. Re Villar, Public 
Trustee v. Villar, [1929] 1 Ch. 243. 

181. Add* Annotation :— Retd. Re Villar, Public 
Trustee v* ViUar, [1929] 1 Oh. 243. 

192. Add. Annotation -FoUd. Re (bleman, Public 
Trustee v. (Coleman, [193(>] Oh. 528. 

210. Add. Anyiotation : — to (1) Refd. British 
Homophone, Ltd. v. Kimz & Crystallate 
Gramophone Record Manufacturing Co. 
(1935), 162 L. T. 589. 

r. L. 

277. Add. Annotation .—Held. Be Gwyon, Public 
Trustee v. A.-G. (1929), io T. L. R- 96. 

289. Add. Annotation Retd. 

Bank, Ltd. v. Barclays Bank, Ltd., (1930] 2 
Ch. 383. 


PART 1. SBOT. 2. SUB-SBOT. 8.— B. 

191 t. Diacretionary trust — For rnain- 
fewancc.1 — Antrobus. Hbndebsdn 
V. Shaw & Mobton, [1928] N. Z. L. H. 
364.— N.Z. 

PART I. SECT. 2. SUB-SECT. 4.— A. 

197 i. Contract giving equiUtblt 
interest— lM.yid.]--WhQve on amomfint 
for the sal© to a co. of the oil & gas 
rights under a parcel of land In con- 
sideration of a certain, 
shares in the oo, provided that, if toe 


CO, should cease to do business for a 
apeolfted period, said rights should 
revert to the vendor, & the shares were 
allotted & the oo. failed to go ahead for 
said period, the reverting or said rights 
to the vendor was hdd not ho 
subject to her returning the shai'es to 
the 00 . Pltf. 00 ., whicli had pur- 
chased the assets of the oo. above 
referred to & was the assignee of Its 
interests under said 
the vendor for speolflo S 

oontonded that the condition thht If 
the 00 . failed to go ahead the oil rights 


should revert to the vendor was void 
under tho rule against perpetuitlM as 
applied Jn London f aV. 

(Mymm, No. 197 : — Held: the rule did 
not apply under the clroum stances. — 
Nkw Feukkal OrLfl. Ltd. v. Rowland. 
119201 I D. L. U. 472; 1 W- ^ • R* 
203 : 24 Alta. L. H. lO.—CAN, 

PART I. SECT, 2, SUB-SECT, 4,-^D. 

206 ii- .1 — KalaohAND 

MUKHKttJI W. J ATI N DBA MOHAN 
Banhkji (1928), I. L. 11. 66 Oalo. 487. — 
IND. 

70 ^ 



Cases 408a. Enolish akd Empire Digest Supplement. 


293. Add, Annotation : — ^Refd. Re Ohardon, John- 
ston t?, Dayies^ [1928] Oh. 464. 

295. Add. Annotation: — Refd. 1. B. ^mrs, 
Bone (1927), 13 Tax Oas. 20. 

324. Add, Annotation : — Consd. Re Legh’s Be- 
settlement Trusts, l^lblic Trustee v, Legh, 
[1937] 3 All Fj, B. 823. 

334. Add, Annotation : — Generally^ Refd. Re Legh’s 
Resettlement Trusts, Public l^ustee v, Legh, 
[1937] 3 All F, E. 823. 

334a. .] — In the exei*cise of a special power 

of appointment conferred upon him by a 
deed of 1891, a testator by his will appointed 
a sixth part of the settled funds upon the 
following trusts in favour of his two grand- 
children : “ upon trust during the joint lives 
[of tlje grandchildren] to pay the income 
thereof in equal shares as tenants in common 
A after the death of either of them to pay 
the whole of the income thereof to the sur- 
vivor of them during the residue of his or 
her life.’* Then foUowed a disposition of the 
capital upon the death of the surviving grand- 
child. Neither of the two grandchildren was 
alive at the date of the deed conferring the 
power of appointment : — Held : the re- 
versionary life interest in the whole income 
appointed to the surviving grandchild was a 
contingent interest, & the appointment, 
therefore, in the circumstances, was void by 
reason of the rule against x>erpetuities.-— 
Re Legh’s Besbitlement Trdsts, Public 
Trustee r. IoEGH, [1937] 3 All B. B. 823 ; 157 
L. T. 270 ; 53 T. L. B. 1036 ; 81 Sol. Jo. 701, 
0. A. 

335. Add, Afmotation : — Held. Re Coleman, Public 
Tnistee v, Coleman, [1936] Ch. 682. 

336. Add, Annoialiom: — Generally ^ Refd. Be Cole- 
man, Ihiblic Trustee v, Coleman, [1930] Ch. 
528 ; Re LegU’s Be.settlement Trusts, Public. 
Trustee r. Legh, [1937 ) 3 All E. B. 823. 

346. Add. Annoiati&ns : — As to (1 ) Consd. Be 
Payne, Taylor v, Paine, [1927] 2 Ch. 1. 
Apld. A.-G. V. Lloyd’s Bank, Ltd., [1935] 
A. C. 882. Distd. Re Cohen’s Will Trusts, 
Cullen V, Westminster Bank, Ltd,, [1936] 1 
All E. B. 103. Consd* Re Coleman, Public 
Trustee v. Coleman, [1936] Ch. 528. Apld. 
Be Gatti's Voluntary Settlement Trusts, De 
Ville V. Gatti, [1936] 2 All E. B. 1489. Refd. 
Re Monk, Gillen v. Wedd, [1927] 2 Ch. 197 ; 
Re Marshall, Graham v, Marshall, [1928] 
Ch. 661. 

309a. .] — ^A testator gave his residuary 

estate on trust to invest & accumulate the 
same during the minority of the youngest 
of his grandchildren living at his decease ; 

& he dh^cted that, so soon as ** such grand- 
chUdren should attain twenty-one, the trust 
fund should remain & bo “ for all & every ” 
the testator’s grandchildren then living, 
who, being a son or sons, shall attain twenty- 
one, ... & to be divided between them (if 
more than one) equally.* * Then followed this 
proviso ; “ Provided always that, if any 
grandchild shall die leaving a child or cbildi'en 
who, being a son or sons, shall attain twenty- 


one . . . then &: in every such case the last- 
mentioned child or children shall take (<&, 
if more than one, equally between them) 
the share which is , . . or their parent would 
have taken if living ” : — Held : the gift was 
not void for remoteness. — Be Watkins, 
jAkES V, Gordey (1889), 37 W. B. 609, C. A. 

872. Add. AnnoiaMon: — As to (1) Refd. Re 
Lanyon, Lanyon v. Lanyon, [1927] 2 Ch. 264. 

885. Add. Annotation Refd. Re Coleman, Public 
Trustee v. Coleman, [1936] Ch. 628. 

398. Add, Annotation ; — Refd. Re Canning’s Wil^ 
Trusts, Skuos v. Lyon, [1936] Ch. 309. 

897. Add. Annotations : — ^Apld. Be Marshall, Gra- 
ham V. Marshall, [1928] Ch. 661. Consd. 
A.-G. V. Lloyd's Bank, Ltd., [1935] A. C. 382. 
Apld. Be Gatti’s Voluntary ^ttlement Trusts, 
De Vnie V. Gatti, [1936] 2 All E. B. 1489. 
Refd. Be Monk, Giffen v. Wedd, [1927] 2 
Ch. 197 ; Be Payne, Taylor v. Payne, [1927] 
2 Ch. 1. 

402a. First person oecotning adult tenant in tall 
In possession.] — Testator gave his real A; 
personal estate to trustees as to the personal 
estate upon trusts for conversion A invest- 
ment A upon trust to pay the income thereof 
to the person, if any, who under the trusts 
or limitations thereinafter contained should 
for the time being be tenant for life of or 
otherwise entitled to the possession or receipt 
of the rents A profits of his real estate until 
such real estate should become vested in 
some person who should become adult 
tenant in tail thereof in possession, A from 
A after the happening of such last-mentioned 
event then as to both capital A income upon 
trust for such last-mentioned person 
absolutely ; A as to his real estate upon trust 
for his brother during his life, A from A after 
his death upon trust for the first A every 
other son of his said brother successively 
in remainder one after another according to 
their respective seniorities in tail general : — 
Held: the trust of the personal estate in 
favour of the person who should become adult 
tenant in tail in possession could not be 
oonstraed as applying to a tenant in tail 
by purchase only, A was therefore void for 
remoteness. — Be Atkinson, Atkinson v. 
Atkinson, [1916] 1 Oh. 91 ; 85 L. J. Oh. 159 ; 
114 L. T. 44 ; 60 Sol. Jo. 190. 

408a. Interest in personalty analagous to determine 
able fee — Gilt to cemetery so long as graves 
maintained.] — Testator gave £200 to his 
trustees on trust to inve^ it, A to pay the 
income thereof to a cemetery oo. ** durmg such 
period as they shall continue to maintain 
A keep *’ two specified graves ** in the 
cemetery in good order A condition with 
flowers A plants thereon, as same have 
hitherto been kept by me,” A he declared 
that, if the graves should not be kept in such 
order A condition, his trustees should pay 
A apply the income in manner therein 
mentioned : — Held : the gift did not infringe 
the rule against perpetuities. — Be Ohardon, 
Johnston v. Davies, [1928] Oh. 404; 97 
L. J. Ch. 289; 139 L. T* 261, 


PART 1. SECT. 3, SUB-SECT. t. 

290 t. OmmA nde— JVo imotoieM 
after ve8tino.y--jRe CaiaaTON J^^atb 
(lU13). 25 W, L. R. 18 : i W. W. B. 


1188 ; 13 U. h. E. 169 ; 23 Man. L. E. 
594.-~CAK. 

PART X. SECT. 3, SUB-SECT, 6.— A. 
342 Vi. — — ApplieaHon to 

4 


- J.) — JJM: the 

Leake v. RMnson applies 
iBWDJLYAL 


principle in 
to Hjndna.--;- 



VoL Z3Q[Vn.— Parpeidtias. Caae8 412a-6m 


Fowar glvan to tnioteos^Apipolntmeiit of 
Fubllo TfiiateoJ — ^By his will a testator^ who 
4ied in 1887, appointed four named persons 
as the exors. & trustees of his will & gave 
his real Sc personal estate to them upon 
trust that they & the survivors So survivor 
of them So the heirs, exors* or administrators 
of such survivor their or his assigns, each So 
all of whom were intended to be included 
in the term my trustees ** thereinafter used, 
should distribute the net residue of his estate 
to So among such of the descendants of his 
brothers So sisters in such shares, proportions 
or amounts So at such proper times as the 
trustees, in whom he “ placed full conjadence,” 
in their absolute So uncontrolled discretion 
should determine. Two of the trustees died 
in 1902, one retired in 1907, when another 
was appointed who retired in 1923 in favour 
of yet another. In 1934 the two remaining 
trustees retired So the Public Trustee was 
appointed in their place. In a summons to 
determine the effect of the will, it was argued 
by testator's next of kin that : (i) the gift 
of the residuary estate was void, because 
there was no longer anybody who, in accord- 
ance with the terms of the will, was entitled 
to exercise the power of selecting the 
descendants of testator’s brothers So sisters 
who were to take. So (ii) the gift was void as 
infringing the rule against perpetuities, 
because the descendants of testator’s brothers 
So sisters might be selected by persons ascer- 
tained outside the limit fixed by the rule 
against perpetuities, So might themselves be 
persons who took outside that time : — Held : 
O) the Public Trustee, as an assign, came 
within the definition of my trustees ” in 
the will So was entitled to exercise the power 
of selection ; (2) the gift was void as in- 
fringing the rule against perpetuities . — Re 
Syivoi’s WiUj Trusts, Public Trustee v» 
Shaw, [1936] 3 All B, B. 236 ; 80 Sol. Jo, 
994. 

414. Add* Annotatiom : — As to (3) Refd. Re Symm’s 
Will Trusts, Public Trustee v. Shaw, [1936] 
3 All B. B. 236. Generally^ Refd. Re Booke, 
Jeans v* Gatehouse, [1933] Oh. 970. 


415. Add* AnnotaiianB : — Consd. Re Canning’s 
Will Trusts, Skues v* Lyon, [1936] Oh. 309. 
Expld. So Dlstd. Re Coleman, Public Trustee v, 
Coleman, [1936] Oh. 528. 

424. Affd* by Lord Lyndhurst, see per Lord 
OoTTENHAM. ill 3 My. So Or. at p. 151. 

428. Add. Annokdion: — ^Refd. A.-G. v* Farrell 
(1930), 99 L. J. K. B. 606. 

458. Add* AnnotaHan : — ^Refd. Re Villar, Public 
Trustee v. Villar, [1928] Oh. 471. 

466. Add* Annotation : — Expld. Re Silva, Silva v, 
Silva, [1929] 2 Oh. 198. 

492. Add* Annotation : — Refd. Re Coleman, Public 
Trustee v. Coleman, [1936] Ch. 528. 

493a. Subsequent independent limitations valid.] — 

Limitations, in themselves valid, which 
follow, but are not dependent upon, limita- 
tions offending the rule against perpetuities, 
are not affected by the invalidity of the prior 
limitations. — Re Canning’s Will Trusts, 
Skues v. Lyon, [1936] Ch. 309 ; 105 L. J. Ch, 
241 ; 164 L. T. 693. 

Annotation: — Folld. Re Coleman, Public Trustee v, Coleman, 
11936] Ch. 528. 

493b. .] — ^Under the will of a testator a 

share of residue given to one of his sons, W. 
was settled upon discretionary trusts for W. 
during his life. So after his death upon similar 
discretionary trusts for any widow W. 
might leave So for all or any of the children 
of W., & after the death of such widow, upon 
trust for the children of W. at twenty-one or 
marriage, in equal shares : — Held : though 
the discretionary trust in favour of W.’s 
widow was void for remoteness, as W. might 
marry a woman who was not bom the 
death of testator, the ultimate trust in favour 
of W.’s children being vested, So not con- 
tingent or dependent on the void trust, was 
valid. — Re Coleman, Public Trustee v, 
CoiJBaiAN, [1936] Ch. 528 ; [1936] 2 All E. B. 
225; 105 L. J. Ch. 244 ; 165 L. T. 402. 

511. Add.. Annotation : — ^Refd. Re Coleman, Public 
Tmstee v. Coleman, [1936] Oh. 528. 

545. Add* Annotation : — Consd. Re Payne, Taylor 
V. Pajme, [1927] 2 Ch. 1. 


Part II.— -The Rule Prohibiting Limitations to Issue of 

Unborn Persons. 

676. Add. Annotation : — ^Retd. Be Villftr, Public Trustee ». Villar, [1928] Ch. 471. 


Part ill. — Restriction of Accumulation. 

610. Add. Annotation:— Aa to (3) Apld. Be Villar, I 616. Add. Annotation .-—Reid. jF&! mWs WUl 
Public Trustee V. Villar, [1029] 1 Ch. 243. | Trusts, Watt v. Watt, [1936] 2 All E. B. 1565. 


PART L 8B0T. 4. ffOB^SBOT. 6.-B. 

. 496 If Ppiwwr liAanaiHv nature of 
intmets-^Ovtside ZimTl of ndc-tr 
gAVjBv. SAMCm (1926), 28 S. B 

N. sTw. 1.— ACB, 

PART 1. 8R0T, 6/ 81IB<*8BCT. 1. 

SuSsoauent UmiioHm in defat^ 

'* — The that a 

% depeadiag or eXpce^t upon 


a prior limitation, which is void for 
remoteness, is invalid, does not nwes- 
sarily apply to limitations in defaidt of 
appointment . — Bo Hat, [1932] N, I. 
215.— IR. 

PART ni. SECT, a, SUB-SECT. 1. 

618 il. ri- n- „ . , , ,]...~when a 

dJreoMon to yjonmnlst© oont^^ to 
an irder viiooe deed oomes into operation 

5 


in the lifetime of the grantor, the only 
period during whloh the aoouznnla- 
uon oan, under above Act, be lawfully 
continued is the lifetime of the gnmtor. 
— Uniok Bank or Scotland, ltd. v, 
Campbell. [1929] S. 0. (Ot. of Sesa.) 
143.— SOOT. 

nl. ApptieoibU in BooSemd— 

reposd in BnaUmS *} — 
Held : the opmtlon of above Act to 



Cases 646—721. 


English and Empibb Digest Supplement, 


646. Add^ Annotations : — As ifo (1) Gonsd* Klliot v. 
Joicey, [1936] A. C. 209. Refd. Athey v. 
Pickerings (1926), 96 L. JT. K. B. 260. 

648. Add. A-'i'^notation : — ^Reid. Re Watt’s Will 
Trusts, Watt v. Watt, [1936] 2 All E. li. 1555. 

648a. .] — A testator by his will directed 

that the share of his son G. in testator’s trust 
estate (called the G. fund), should be held by 
special trustees upon trust that, subject to 
certain provisions for the maintenance of G. 
& his children dc the payment of annuities 
to G. & his wife, “ the special trustees shall 
during the minority of the children or child 
of G. accumulate the surplus (if any) of the 
income of the G. fund . . . for the benefit 
of the jpersons who shall eventually become • 
entitled to the capital of such fund.” The 
will further provided : “ Subject as afore- 
said the special trustees shall stand possessed 
of the capital & income of the G. fund & of 
the said accumulations in trust for all or any 
of the children or child of G., who being male, 
attain the age of twenty-one years, or being 
female attain that age or mai*ry, & if more 
than one in equal shares.” Testator died in 
Oct. 1928, & was suiwived by G., G.’s wife 
& three children of G., who were bom 
respectively in 1914, 1917 & Jan. 1928. 
When G.’s eldest child attained the age of 
twenty-one a summons was taken out to 
determine : (i) whether the direction for 

accumulation was valid ; (ii) whether G’s. 
oldest son became indefeasibly entitled in 
possession upon attaining the age of twenty- 
one to one equal third part of the G. fund 
&, the accumulations of the income of such 
fund, subject to & after the appropriation 
of a sufllcient sum to provide for the annuities 
to & maintenance of O. & his wife & children, 
or whether any child of G., who may here- 
after be born & attain the age of twenty-one 
would be entitled to participate in the dis- 
tribution of the G. fund & the accumulations, 
& (iii) if G.’s eldest child did not upon attain- 
ing the age of twenty-one become inde- 
feasibly entitled in possession to one equal 
thii’d part of the G. fund, subject as aforesaid, 
whether under Trustee Act, 1925 (c. 19), 
s. 31 (1) (ii), G.’s eldest child on attaining 
the age of twenty-one became entitled to be 
paid the income of his expectant share of the 
G. fund & the accumulations of the income 
thereof, & if so during what period : — Held : • 
(1) the direction for accumulation was valid 
& efiectual so long as any child of G. living 
at the date of testator’s death was under 
the age of twenty-one ; (2) G.’s eldest child 
did not become indefeasibly entitled in pos- 
session to one equal part of the G. fund & 
any child of G. bom whilst any child of G. 
living at the death of testator was alive & 
under the age of twenty-one would if he or 


she attained the age of twenty-one, be entitled 
to participate in the distribution of the G. 
fund &; the accumulations ; (3) G.’s eldest 
child did not on attaining twenty-one become 
entitled to be paid the income of his ex- 
pectant share of the G. fund Sa the accumula- 
tions.— jKc Watt’s Will Trusts, Watt v. 
Watt, [1936] 2 All E. B. 1655. 

652a. Commencement durli» twenty-one 

years from testator’s death.] — ^Testator, who 
died in 1893, gave his net residue, subject 
to certain life annuities which did not exhaust 
the income, in trust for a bachelor’s children 
who should attain twenty-one with a gift 
over in default. On Mar. 11, 1896, the surplus 
income was ordered to be accumulated for 
twenty-one years from testator’s death, 
t.e., until Nov. 6, 1914, or imtil the bachelor’s 
previous death without leaving issue. 
During this twenty-one years’ period the 
bachelor married Sc died leaving three 
children, two of whom were still living. 
Temporary orders for maintenance were 
made. On Nov. 12, 1914, it was declared 
that as from Nov. 6, 1914, the two children 
then living were entitled to maintenance 
under Conveyancing Act, 1881 (c. 41), s. 43 (1), 
but that notwithstanding sect. 43 (2) any 
income not so applied passed as on an 
intestacy. On July 20, 1927, the elder child 
attained twenty-one, Sc her contingent 
moiety vested in possession. The question 
having arisen whether, having regard to 
Law of Property Act, 1926 (c. 20), s. 165, 
the order of Nov. 12, 1914, ought still to be 
acted on with regard to the younger child’s 
contingent moiety : — Held : (1) the effect of 
sect, 166 was that the years of minority 
accumulation, which commenced during the 
twenty-one years’ period, were not to be 
reckoned in ascertaining that period, Sc 
the income of the younger child’s contingent 
moiety must in the first place be applied for 
her maintenance under Conveyancing Act, 
1881 (c. 41), s. 43 (1), & the balance could be 
validly accumulated under sect. 43 (2) ; 
(2) quite apart from sect. 166, the moment 
the elder child attained a vested interest 
as a member of the contingent class, there 
could be no question of intestacy as to any 
part of the capital or income. — Re Mabbr, 
Ward v. Maber, [1928] Ch. 88 ; 97 L. J. Ch. 
101; 138L. T. 318. 

679. Add. Annotations: — As to (2) Consd. Be 
Chartres, Farman v. Barrett. [1927] 1 Ch, 466. 
As to (3) Refd. Re Watt’s Will Trusts, Watt 
V. Watt, [1936] 2 All E. R. 1555. 

681. Add. Annotation As to (1) FoUd. Re Wal- 
pole, Public Trustee v. Canterbury, [1933] 
Ch, 431, 

721. Add. Annotations: — Apid. Re Knapp, Spreck- 
ley v. A.-G., [1929] 1 Ch. 341. Refd. Re 


Bcotland has not been altected by the 
repeal of that Act by Law of Property 
Act. 1925 (o. 20), in rospect that nect. 
209 (3) of the latter Act has expressly 
lixoited its application to Emland k 
Wales.— SMITiT*B XKtTS'rRBS f», G-AYDCX, 
119311 8. C. 633 —SOOT. 

a n. Effect o/.l— JSTsW; the 

elleot of Aoouiniilations Act, 1892 
(o. 68), was not to annul the whole 
proTisloas relative to the pnrohase of 
lands, but only to prohibit the aconmu*' 
lation of income. — BoBi6itfisoK*B Tbus- 
TBES V. BOBSRISON'S TBUSTBBB, 

8. O. 639, S. O.— BOOT. 


PART III. SECT. 2, SUB-SECT. 3.— B. 

Bk. AccumulatioTis resultino from 
operatim of forfeiture clause .] — ^Testator 
directed that the residue of his estate 
should be divided into three equal 
I>artB, one of which was destined to his 
widow in liferent, & upon her death or 
remarriage to her daughter in liferent 
&; to the daughter’s issue in fee. The 
other two parts of residue were destined 
to testator’s two daughters by his 
first marriage in liferent, & to their 
issue In fee. The will further directed 
that beneficiaries claiming their legal 

6 


rights were to forfeit all benefit under 
the will, the forfeited Interest to 
acK^rosoe to the other beneficiaries “ In 
the same manner, for the same interests 
of liferent, fee or otherwise & upon 
the same conditions as the other pro- 
visions in their favour ” : — Held : after 
the lapse of 21 years from testator’s 
death, further acoumulations of income 
under the scheme for behoof of the 
flars were struck at by Thellusson Act, 
in respect that they resulted from the 
directions of testator contained in the 
forfeiture clause. — Moss’s Trustbbs 
V, BranwelL, [1986] S. O. 123.— SOOT. 



VoL XXXVm*— Perpetuities, Cases 721— 762, 


Jefferies, Finch v. Mai'tin, [1936] 2 All E. K. 
626 ; Re Blake, Berry v, Oeon, [1937] Ch. 
826. 

724. Add. Annotatiom : — As to (1) Consd. Re 
O’Hagan, O’Hagan v. Lloyds Bank, Ltd., 
[1932] W. N, 188. Refd. Be Tong, Hilton t;. 
Bradbury» [1920] 2 Ch. 400. 

726, Add. Annotation: — As to (i) Retd. Re Tong, 
Hilton V . Bradbury, [1930] 2 Ch. 400. 

726a. .] — Where certain funds were settled 

upon trust to accumulate the surplus income 
until the death or remarriage of the settlor’s 
wife, it was held that the accumulations made 
after the death of the settlor were invalid, & 
there was a resulting of them to his estate. 
The right to receive the surplus income was 
in the nature of a terminable annuity, & until 
sold by the exors. the surplus income as it 
accrued ought to bo applied as income of the 
estate of the settlor. — O’Hagan, O’Hagan 
V . LiiOYDS Bank, Ltd., [1932] W. N. 188 ; 
174 L. T. Jo. 122 ; 74 L. Jo. 196. 

740a. .] — A testator by his will gave to his 

trustees his real & personal estate, not 
otherwise disposed of, in trust out of the 
income thereof to pay to M. during his life 
a certain annual sum, & he declared that his 
trustees should stand possessed of his real Sc 
personal estate from & after the death of M. 
“ upon trust to sell the same & to stand 
possessed of the net proceeds thereof Sc the 
balance of the income accumulated during 
the lifetime of [M.] Sc the interest thei’eof in 
trust to divide the same amongst such of the 
London hospitals situate within the ad- 
ministrative County of London as my trustees 
for the time being shall in their absolute 
discretion select Sc to be paid to or for such 
hospitals in such proportions as my trustees 
for the time being may think proper.” Upon 
a summons to determine the effect of the gift 
of residue, it was sought to show that upon 
testator’s death there was an immediate 
vested gift to charity, postponed as to time 
of payment. Sc that the A.-G. could stop the 
accumulations : — Held : there was no interest 
vested in anybody, the gift being to a class 
of institutions to be ascertained in the future, 
& the direction in-, the will for accumulation 
of the income in ^excess of that required 
for meeting the annuity to M. became void 
twenty-one years after testator’s death. 


There was an intestacy as rega^s excess 
income accruing after the expiration of the 
period of twenty-one years from testator’s 
death until the death of M. — Re Jefferies, 
Finch v. Martin, [1936] 2 All E. R. 626. 

740b. .1 — A testator, who died on Jan- 1 , 1925, 

by his will gave Sc devised all his property 
both real & i)ersonal to his trustees upon trust 
to pay out of the income thereof a large 
number of annuities, some being to certain 
religious institutions, & he directed that these 
last annuities should determine on the death 
of the last of the personal annuitants. He 
also gave certain legacies. He further 
directed that so long as any of the annuitants 
were alive the balance of the income of the 
residuary estate the income resulting 
therefrom should be accumulated Sc invested, 
Sc subject as aforesaid he gave the whole of 
his |)roperty after the death of the last 
personal annuitant to the Ccmgregational 
Union of England &; Wales to be invest^ed 
as capital. The secretary of that charity 
asked for an order that the trust for accumu- 
lation should be determined, Sc that either 
the surplus income in each year should be 
paid to the charity or that proper provision 
should be made for the payment of the 
legacies Sc annuities, Sc that subject thereto 
the residuary estate should be transferred to 
the charity i—Held : if any of the annuitants 
survived the period of twenty-one years from 
testator’s death, when the acctunulations 
would cease by virtue of sect. 164 of Law of 
Property Act, 1925 (c. 20), the surplus income 
down to the death of the last surviving 
annuitant would be undisposed of Sc would 
pass as on an intestacy ; Sc the ct. ought 
not to make the order asked for by the 
residuary legatees, as the effect of such an 
order would be to prejudice Sc possibly defeat 
altogether the possible interests of the persons 
taking under an intestacy, & the ct. oixght 
never to make such an order if the effect 
might be to prejudice any interest in any 
other persons, whether present or future, 
vi;sted or contingent, without their consent. 
— Re 'Blake, Berry v. Gken, [1037] Cli. 
325 ; [1937] 1 All E. K. 742 ; 106 I.. J. Ub. 
99 ; 1,50 L. T. 231 ; 53 T. L. 11. 411 ; 81 
Sol. Jo. 197, r. A. 

762. Add. Annotation Retd. Re Blake, Berry v. 
Geen, [1937] Ch. 325. 
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CaM> 9-180. 


English and Eufibb Digest Sufeleuent. 


PERSONAL PROPERTY. 

Part I. — Definitions and Enumeration. 

9. Add. Annotation : — ^Retd* Be Mason (1928)» 97 L« J« Ch. 321. 

Part il. — Possession. 

52. Add, Annotation : — Retd. Elias v. Pasmore, [1934] 2 K, B. 164. 


Part lii. — Ownership. 


72. Add, Annotation : — As to (2) Held. Fleetwood 
Hesketh v, I. R. Oomrs. (1935), 180 L. T. Jo. 
99. 

78* Add, Annotations: — As to (1) Refd. Ellis v, 
Stenning Son, Ltd. (1932), 76 Sol. Jo. 232 ; 
Freshwater v, Bulmer Bayon Co., [1933] Oh. 
162. 

94. For ** — Mutual wills by husband S& wUe — 
Agreement not to revoke” read 
Mutual wills — By husband Sc wile — ^Agree- 
ment not to revoke.” 


.] — Leasehold property was given 

to two sisters as joint tenants, & they 
mutually agreed to bequeath it in trust for 
each other for life, & for their nieces after 
the death of the survivor : — Held : the 
agreement between the sisters, carried out by 
the making of mutual wUls, severed the joint 
tenancy. — Ee Wilpobd’s Estate, Tayix)b 
V. Taylob (1879), 11 Oh. D. 267 ; 48 L. J. Oh. 
243 ; 27 W. R. 465. 

AnnoiaUon : — Befd. In the Estate of Heys, Walker v, Gaskill, 
[1914] P. 192. 


114. Add, Annotation: — ^Refd. Republica 

Guatemala v, Nunez, [1927] 1 K. B. 669. 

121a. Contract for exchange by Infant — Void.] — 
A contract for the exchange of chattels entered 
into by an infant is a contract for goods 
supplied, &, if not for necessaries, is absolutely 
void under Infants Relief Act, 1874 (c. 62), 


8. 1. — ^Peabce V, Bbain, [1929] 2 K. B. 310 ; 
98 L. J. K. B. 669; 141 L. T. 264; 46 
T. L. R. 501 ; 73 Sol. Jo. 402 ; 93 J. P. Jo. 
380, D. 0. 

180. Add, Annotation : — Consd. Re Gillott’s Settle- 
ment, Chattock V, Reid, [1934] Oh. 97. 


Part IV. — Alienation 

de 


PART II. SECT. 4. 

42 V. .] — Possession of a movable 

raises a piesnmption of ownersbip. — 
Terry v. Sham’s Garage, [1934] 
N. L. R. 407.— fi. AF. 


Justifiable, the owner is not entitled 
to serloudy injure tbe wrongdoer in 
attempting to recover it. — Phillips v, 
Murray (Sask.), [1929] 3 D. L. R. 
770 ; 2 W. W. R. 314.--CAN. 


PART III. SECT. 2, SUB-SECT. 4. 

nv. Tyres on car. The doctrine o: 
title by accession does not apply t( 
tyres on a car sold imder a regfofcerec 
conditional sale contract. — Goodrici 
S iLVERiwN Stores v. McGuiri 
^TORS, Ltd., fl930] 4 D. L. R. 519.- 


PART III. SECT. 4, SUB-SECT. 1.— B. 

|i I, Mitrder of one joint tenant 

by the other — Whether right of survivor- 
ship operates,}— Re BARROWOLtnr, 
Elder’s Trustee & Executor Co., 
Ltd. V, Kenny, [1927] S. A. 8. R. 147. 
—AUS. 


PART III. SECT. 8. 

74 U. — Snienl of Hehth- 

Tbe pts. oi^ot suiter a man to taki 
for himBelf that which he canno 
obtain by way of an action. The righ 
of recaption does not exist unless then 
is a ^ht to the possession of th 
property;, & a right to possessioi 
means, for this purpose, one that I 
speoihcally enforceable by Judioia 
proceedings. If, therefore, the claiman 
cannot by wav of Judicial prooeedlngi 
obtain specific restitution of t& 
property, he cannot recover It bj 
rooapUon either. Even when thi 
retention of another’s property Is un 


PART III. SECT. 4, SUB-SECT. 2. 

•d. Roiff arising — Joint purchase of 
shares,}— Held : even if the shares 
were purchased out of money con- 
tributed in equal amounts. Sc though 
transferred into the Joint names of 
the purohasere, the shares were held 
by them in equity as tenants in com- 
mon.— O’Oonneix e. Rarrison, [1927] 
1, R. 330.— IR. 


PART IV. SECT. 1. 

86. Document giving right to sslee d& 
sell ,] — ^A document may ^ve authority 
to arize Sc sell chattels without b3lag 


a hill of sale, chattel mtge., or condi- 
tional sale agreement. — Samson v, 
Champion, [1933] 2 D. L. R. 138.— CAN. 


PART IV. SECT. 2, SUB-SECT. 1.— 
. A. (a) ii. 

af. Dependent on nature of property,} 
— There is no such thing as actual ” 
or “ symbolical ” delivery of possession 
Irrospoctlve of the nature of the 
property to be delivered. The differ- 
ence is due to the nature of the property 
Sc not on account of the difference in 
the nature of possession. — Ram Prasad 
Ojha V. Bakshi Bindbshwari Prasad 
SiNHA (1932), I. L. R. 11 Pat. 165.— 
IND. 

PART IV. SECT. 2. SUB-SECT. 1.— 

A. (c). 

sg. Exchange of cars — Action for 
breach of conirocf.l—SwBBNBY v, 
STARltAT, [1931] 2 D. L. R. 473 ; 2 
M. P. Ii. 644.— CAN. 

sk. Warranty of tide on exchange ,] — 
A warranty of title is implied m the 
case of an exchange of chattels.— 
Gavin v, Mohxer, [19341 X D. L. 
286.— CAN. 


PLEADING. 

See PLEADma & PraoKob at end of Volume after work &, Labour. 

R 



VoL XXXVn. Cases 4—100. 


POLICE. 

Part II. — Police Forces. 


4. Add. Citation B. R. A. 600. 

Add, Annotation : — ^ReM. Lodge Lan> 
cashire County Council (1934), 152 L. T. 

167. 

24. Add, Annotations : — ^Expld. & Distd. Fisher '* 

V, Oldham Corpn., [1930] 2 K. B. 364. Consd. 
Cooper V, Wilson, [1937] 2 K. B. 309. 

25a. Dismissal — Power of watch committee — 
Resignation before meeting of committee — 
Appeal.] — ^Applt., a sergeant in tlie Liverpool 
police force, on July 27, 1933, handed in the 
statutory month’s notice of resignation. 

On Aug. 8 charges were preferred against 
him of offences against discipline. On 
Aug. 14 the Chief Constable, after an inquiry, 
purported to dismiss him ; & on Aug. 29 
the Watch Committee at a meeting, at which 
the Chief Constable was present during the 
deliberations, purx)orted to dismiss applt.’s 
appeal from the C/hief Constable’wS .sentence 
of dismissal. The Watch Committee there- 
upon refused to repay to applt. the accumu- 
lated rateable deductions from his pay to 
which he claimed to be entitled under 
sect. 20 (1) of Police Pensions Act, 1921 
(c. 31). Ajjplt. then sued the Chief Con- 
stable & the Watch Committee claiming 
dt^clarations that he had duly resigned, & was 
therefore entitled to be repaid the rateable 76. 
deductions that had been made from his 


pay: — Held: (1) in a borough the right to 
dismiss a police constable is vested solely 
in the Watch CommiiU^e, but in this case that 
Committee had no power to dismiss applt., 
who had already terminated his service by 
due notice of resignation, it had no power 
ex 'post facto to treat him as dismissed as 
from a date prior to the Iieaiing by them of 
an application to confirm the purported dis- 
missal by the Chief Constable ; (2) it could 
not be said that by appearing before the 
Watch Committee applt. must be taken to 
have abandoned his notice f>f resignation ; 
(3) applt. was not limited t(> the right of 
appeal to the Hecretary of State given by 
Police (Appeals) Act, 1927 (c. 19) ; (4) he 
was entitled to the declarations claimed. 

Semhlc : the pro(‘eedings before the Watch 
(V>mmittee ware contrary to natural justice 
owing to the presence of the Chief Constable 
during the fVunmitiee’s deliberations on 
applt. 's appeal. — Cooper r. Wilson, |1937] 
2 K. B. .309 ; [1937] 2 All E. R. 726 ; 100 
L. .T. K. B. 728 ; 157 L. T. 290 ; 101 J. P. 
349 ; 53 T. L. H. 623 ; 81 Sol. ,To. 357 ; 35 
1.. <L R. 4.36, C. A. 

Add* Annotation : — Consd. Fisher v, Oldham 
Corpn., [1930] 2 K. B. 364. 

Add, Annotation : — ^Dlstd. Fisher v, Oldham 
Corpn., [1930] 2 K. B. 364. 


Part IV. — Duties, Powers, and Privileges of Constables. 

82. Add. Annotaiions : — Consd. China Naviga- , 

tion Co. V. A.-G. (1982), 48 T. L. R. 376. 92. Add. Annotation :—neia, Vanderpant v 

Refd. Fisher v. Oldham Corpn., [1930] 2 Mayfair Hotel Co. (1929), 27 L. G. B. 762. 

K. B. 364. 


Part V.— Legal Proceedings by and against Police. 


97. Add, Annotation : — Consd. Sheffield Corpn. 
V. Kitson, [1929] 2 K. B. 322. 

100, Add, Annotation : — Refd. R. v, Ely J.T,, Bxp, 
Mann (1928), 46 T. L. R. 92. 


Sect. 2 .— PROCaEEDINGS AGAINST POUCE 
(Vol. XXXVII., p. 189). 

Civil proceedings — Acceptance of bribes.] 
See Aobnoy, No. 1608b. 


PART 1. 

R t Power of Commissioner of 

Polfcc.J-*PowKR V, B., 11020J N. Z, 
L. B. 267.-*-N.Z. 

bl. What amounts to** hearing" 
w Police OwnmissionA — ^Taylor t>. 
IUTom«, (19321 4 D. L. B. 418; 6 
H. V. B. 16.— CAN. 

b ii. — Power of Commission Of 
Pttblic Safety ,} — The Comr. of Public 
Safety has no power to dismitw mem- 
here of the police force. — ^E. v, Waimu, 


(193C] 3 D. L. R. 50 ; 66 Can. C. C. 
118; 10 M. P. R. 383 ; 5 P. L, J. 
(Can.) 292.- -CAN. 

•a. Policeman — Meaning of — Bailway 
jLct (Pom,), s, 351.J— ~Bi v, Canadian 
PAomo By. Co. & Canadian National 
By.. (1928) 2 D. L. B. 386 ; tl?28) 1 
W. W. B. 786 ; 34 C. R. C. 292 ; 23 
Alta. L. B. 401.— CAN. 

»d. BesponsibiUty of city--Por cm2 
versim by console,} — A city Is.iiot 
liable to refimd funds collected & 
illegally converted by a police con- 


stable.— I^inney v. Halifax, [1935] 
3 D. L. B. 627 ; 64 Can. 0. G. 236.— 
GAN. 

part n. SECT. 6, SUB-SECT, i^, 

sk. Liability ,] — special constlblo 
Is not liable to be indicted for general 
inattention to his duties. For an 
indictment to Ue it must be shown that 
there has been a wilful refusal or n^leot 
to perform some specilic duty.— Gray 
V , &LMAN (No. 2), [19361 S. A. S. H. 
359.— AUS. 



Cases 136— 142. English anb Empire Digest Supplement. 


Part VII. — Superannuation and Other Allowances. 


130. Add Annotation: — Apld. Piper v. St. Mary- 
lebone Licensing J.r., [1928] 2 K. B, 22 J. 

142. After this case add: — 


Effect of bankruptcy.] — See Bankruptcy, No. 
6296a. 

Compensation tor loss of of&ce.] — See Pub- 
lic Authorities, No. 1048a. 


PART VII. 

132 i. Computation of pension — 
Halted on annual pay — IVfuii inchidod 
therein— Allowance for special dviiea .] — 
Martin r. K. (1928), 40 O. L. R. 162 ; 
[1928] V, L. R. 38; [19281 Argua 
L. R, 17.— AUS. 


a I. Tempofrary employee of 

police departmenLy— The Suporannua- 
tion Act, R. S. B. C., 1924, applies to 
t euiporary employees of the city iiolico 
tlopariment . — -knox v. Baicrr (1936), 
r>l B. C. R. 62.— CAN. 

sm. Necessity for claim.] — On the 
prop<»i‘. construction of Police Pensions 


Act, 1921 (c. 31), 8. 2 (1) ([>), a member 
of a police force who desires to retire & 
claim a pension must intimate his 
c!laim 8c tender a medical cortiflcaie at 
the time when ho intimates his in- 
tention to resign. — Drummoni) e. 
PjSEBLKS OOUNTy OODNOIL, 11937] 
H. V. 36.— SCOT. 
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VoLXX3CVn. 


POOR LAW. 


Note 1, — The Act now in force is the Poor Law Act, 1930 (c. 17). References to sections of the 1927 
Act should therefore be checked with the Comparative Table appended below. Omitted sections of the 
1927 Act were either repealed or replaced by the Local Government Act, 1929 (c. 17). 


1927. 

1920. 

1927. 

1930. 

1927. 

1930. 

1927. 

1930. 

1927. 

1930. 

1927. 

1930. 


TTd 




IF 

107 

“IF 

1^(4), 

150 

2^ 


2 (1) 

2 

49 

21 

78 

52 

108 

93, 94 

(5) 


222 

9(2) 

29 (1-3) 10 

50 

22 

79 

26 

109 

84 

158 

120 

223 160 (1-6) 

29 (4) 

12 

61 

28 

80 

83 

110 

85 

162 

111 

224 

155 

30 

11 (1). 

52 

33 

81 

53 (1-3) 

111 

86 

165 

121 

225 (1) 

158 


(2) 

63 

34 

82 

53 (4), (5) 

112 

87 

170 

123 

226 (1), 

144 

31 

13 

64 

27 

84 

54 

113 

88 

171 

124 

(2) 


32 

116 

65 

112 

85 

55 

114 

89 

172 

125 

227 

145 

34 

16 

56 

24 

86 

58 

115 

90 

174 

126 

228 

146 

35 (1) 

16 (1), 

67 

25 

87 

56 

116 

91, 108 

183 

133 

229 

147 


17 (1) 

68 

82 

88 

57 

117 

92 

184 

127 

230 

148 

(2) 

79 

59 

29 

89 

71 

118 

104 

186 

128 

231 

149 

(3) 

17(2) 

00 

30 

90 

72 

119 

105 

187 

129 

232 

151 

(4) 

17 (2), 

61 

31 

91 

73 

120 

102 

188 

130 

233 

153 


79 

62 

32 

92 

74 

121 

95 

189 

131 

234 

154 

(6) 

16 (2) 

63 

35 

03 

59 

122 

96 

190 

132 

235 

159 

36 (1) 

80 

64 

36 

94 

61 

123 

98 

192 

134 

236 

157 

(2) 

17 (3) 

65 

37 

96 

62 

124 

99 (1-7) 

209 

136 

241 

140 

37 

81 

66 

38 

96 

63 

126 

99 (8) 

210 

11 (3) 

242 

162 

38 

67 

67 

39 

97 

64 

126 

100 

211 

136 (1), 

244 

163 

39 

70 

68 

40 

98 

60 

127 

97 


(2) 

245 

164, 

40 

150 

69 

41 

99 

65 

128 

103 

212 (1) 

3 (2) 


165 (4) 

41 

14 

70 

42 

100 

66 

129 

106 

213 

161 

Sch. V. Sch. II. 

42 

18 

71 

44 

101 

69 

130 

107 

214 136(3-5) 

Sch.VI. Schs. 

43 

19 

72 

43 

102 

68 

131 

101 

215 

137 

I. & III. 

44 

20 

73 

45 

103 

75 

132 

109 

210 

138 



45 

49 

74 

46 

104 

77 

145 

114 

217 

141 



46 

50 

75 

162 

105 

78 

147 

113 

218 

139 



47 

61 

76 

48 

106 

76 

148 (1] 

1 115 

219 

142 




Note 2. — By Local Government Act, 1929 (c. 17), Sched. X., para. 1, references in any enactment 
to the terms mentioned in the first column, infra^ must be constructed as references to the terms men- 
tioned in the second column. These adaptations, so far as affecting Poor Law Act, 1927 (c. 14), have 
since been embodied in Poor Law Act, 1930 (c. 17). 


Reference, 

Board of guardians ....... 

Board of management or managers of a school district 

Charjgeability for any poor law purpose to any parish, town- 
ship or place, or to a parish or union, or to a union or 
parish, or to the common ftmd of a union. 

Clerk to the guardians ....... 


Common fund of the union or fund of board of guardians for 
a single parish. 

District school or district poor law school .... 

Guardian — ^as an individual ...... 

Guardians — ^as a corporate body . . . 

Medical officer of board of guardians or of a imion 

Officer of ' a board of guardians, or guardians, or officer of a 
union or other area for which a board are constituted. 

Parish — ^as the area for which a board of guardians are con- 
stituted. 

Parish — as the area in which a settlement is acquired or 
derived. 

Parochial relief 

Poor law union 

Treasurer of poor law union 

Union or other area for which a board of guardians are con- 
stituted. 

Union or parochial relief 


Adaptation. 

County Council or County Borough 
Council. 

County Council or County Borough 
Coimcil. 

Ohargeability to a County or County 
Borough. 

Clerk of County Council or town clerk of 
County Borough or such other officer 
as may be appointed or designated by 
the council. 

County fund or general rate fund of 
County Borough. 

Separate school. 

Member of County Council or County 
Borough. 

County Council or County Borough. 

Poor law medical officer of a County or 
County Borough. . xi. 

Officer concerned with the relief of the 
poor. 

County or County Borough. 

County or County Borough. 

Poor relief. 

County or County Borough. 

County treasurer or treasurer of County 
Borough. 

County or County Borough. 

Poor rdief . 
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Cases 84a— 68a. 


English and Empieb Digest Supplement. 


Part I. — Poor 

Sect. 4.—OVERSEERS (VoL XXXVII., p. 204). 

24a. Overseer becoming transferred officer — Re- 
moval — Powers of rating authority.] — ^By 
Local Gtjvernment Act, 1894 (c. 7.8), s. 5 (1), 
the power of appointing & revoking the 
appointment of an assistant overseer for any 
rural parish having a parish council is trans- 
ferred to & vested in the parish council. — 
An assistant overseer so appointed by a 
parish council which was subsequently 
transformed into an urban district council, 
became a “ transferred officer under the 
Bating & Valuation Act, 1925 (c. 90). He 
was summarily dismissed by the urban dis- 
trict council as the rating authority : — 
Held : the council could dismiss the officer 
without notice or cause, & without affording 
him a hearing, provided that in so dismissing 
him they did not act dishonestly, corruptly, or 
in bad faith — Brown v. Dagenham Urban 
Council, [1929] 1 K. B. 737 ; 98 L. J. K. B. 
665; 140 L. T. 616; 93 J. P. 147; 46 
T. L. B. 284 ; 73 Sol. Jo. 144 ; 27 L. G. B. 
226. 

Annotatinn : — Disid. Field i>. Poplar Oorpn., [19291 1 K. B, 
750. Consd. McManiw v. Bowes, [1936] 2 All E. Jl. 005. 

See, 71010, Local Government Act, 1938 (c. 51), 
s. 121. 

81. Add. Citations : — 96 L. J. K. B. 741 ; 137 
L. T. 668 ; 26 L. G. B. 267. 

34a. Abolition — ^Local Government Act, 1929 (c. 17), 
s. 1 — Transfer of “ parish property ** — What 
included.] — Pltfs., the City of London Corpn., 
claimed a declaration that a certain capital 
fund invested in 5 per cent. War Loan Stock 
in the hands of the City of London Guardians, 
being the balance of the proceeds of the sale 
by defts. of a poor law institution as the 
H. Institution, was “ parish property 
within Local Government Act, 1929 (c. 17), 
s. 116, & that it was “ property with respect 
to which special provision is made ” within 
sect. 113 of the 1929 Act, & would on Apr. 1, 
1930, by virtue of sect. 116 of the 1929 Act, 
be transferred to & vest in pltfs, & not in the 
London County Council. By sect. 1 of 1929 
Act, the functions of the City of London 
Guardians were transferred to the London 
County Council on Apr. 1, 1930, on which 
date the Guardians were abolished. Sect. 
113 of the 1929 Act transferred to the London 
County Council all property & liabilities of 
the City of London Guardians, except those 
for which special provision was made in the 
Act. The only special provision which was 
suggested to apply was that contained in 
sect. 115. By sect. 115, sub-sect. 1, of all 
parish property on the appointed day, 
namely, Apr. 1, 1930, vested in a board of 
guardians was to be transferred to the appro- 

S riate council, in this case the Common 
buncil of the City of London. The H, 
Institution A? Infirmiw^y was acquired by the 
City of London Guardians in 1871 for the 
purposes of their functions in the relief of 
the poor. By an order dated Apr. 6, 1921, 
the Minister of Health, the successor of the 
Local Government Board, sanctioned the 
sale by the City of London Guardians by the 
H. Institution, by a further order, directed 
that the net proceeds of the sale shotdd be 


Law Authorities. 

invested in 5 per cent. War Loan Stock, A 
that the Guardians should stand possessed 
of the securities so purchased on trust to 
receive A pay into the common fund of the 
Union the interest accruing therefrom : — 
Held: (1) the proi)erty in flie capital fund 
in question A the interest thereon was not 
“ parish property within 1929 Act, s. 116 ; 
(2) it was not transferred by that Act to the 
representative of the City of liondon ; (3) the 
property in the fund was transferred to A 
vested in the London County Council for the 
benefit of the whole area administered by the 
London County Council ; A (4) it was not 
subject to any condition that the income of 
the fund should be credited to the City 
Oorpn. in computing the amount of the 
contributions due from the City Ooron. to 
the County fund. — London (City) Oorpn, 
V. London County Council, [1931] 1 K. B. 
26 ; 99 L. J. K. B. 677 ; 143 L. T. 372 ; 94 
J. P. 219 ; 46 T. L. B. 633 ; 74 Sol. Jo. 421 ; 
28 L. G. B. 451, 0. A. 

38a. Loans to strikers’ families — ^Resolution can- 
celling repasrment — Void.] — Defts., a board 
of guardians, upon the outbreak of the coal 
dispute of 1926 resolved to give outdoor 
relief to the wives A families of miners A 
other workmen who were unemployed 
because of the dispute, A that such relief 
should be given by loan, subject to an under- 
taking to bo given by the he^ of each house- 
hold to repay the loan by weekly instalments, 
or, by arrangement with the employers, 
deductions from wages to commence five 
weeks after the resumption of work. In 
pursuance of this resolution defts. granted 
relief to miners* families during the con- 
tinuance of the dispute to the amount of 
£195^957. Bepayment commenced in Jan. 
1927, the terms being modified from time to 
time. On July 11, 1929, the total balance 
due on the loans was £145,924, A it was then 
being repaid by about 6,000 miners at the 
rate of nearly £400 a week, some having 
already repaid their loans in full, A oth^s 
having been entirely released from payment. 
On that day defts. passed a resolution that 
the whole balance of the loans ow^ in 
respect of relief received by miners* wives A 
families should be excused A cancelled. In 
an action by pltf. at the relation of the corpn. 
of a borough situate A owning rateable 
property within defts,* area ; — Held : (1) the 
resolution to cancel the loans was ultra vires 
A void A must not be acted upon ; (2) even 
if there was any general discretionary power 
in defts. to release the debtors, it was not 
properly or reasonably exercis^, as they 
had considered solely the int^Nast of the 
debtors, without any inquiry into the ability 
of all or any of them to continue paying off 
their loans, there being no evidence of any 
general inability to repav, or request for the 
cancellation of the debts. — ^A.-G. v. Tykb- 
MOUTH Union, [1930] 1 Oh. 616 ; 99 L. J. Oh. 
307 ; 143 L. T. 70 ; 94 J, P. 191 ; 46 T. L. It* 
272 ; 74 Sol. Jo. 169 ; 28 L. G. B. 1791 

63a# Guardians acting in loco narant)a---lllght to 
grant of administration.}— By Fooc Jjm Act, 
1927 (c, 14), a board of guardiaiis may 
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in cesrtidn oircumstanoes as in loco T^mUa 
in respect of an orphan child» & In that 
capacity is entitled to take out letters of 
adBnihistration of the estate of the child’s 
deceased parent for the benefit of the child. — 
Be Pjbjtkbs (1929), 142 L. T. 328 j 46 T. L. It. 
119 ; 74 Sol. Jo. 13. 

76a. To dismiss — Transferred officer.] — ^The 

effect of Local Government Act, 1929 (c. 17), 
s. 121 (1), is that an officer of a poor law 
authority who has been transferred to the 
appropriate county council or county borough 
council under sect. 119 of the Act retains all 
the incidents of his service & there is no 
change in the terms of his employment. If, 
therefore, the poor law authority was en- 
titled to terminate his service by giving liim 
proper notice to ro-engage him on different 
terms, the council are also entitled to do so. — 
Mountford V, London County Council, 
ri935] 2 K. B. 243 ; 104 L. J. K. B. 477 ; 153 
L. T. 236 ; 99 J. P. 354 ; 61 T. L. B. 48G ; 
79 Sol. Jo. 603 ; 33 L. G. R. 323. 

87. Add* Annotation: — Refd. Brown v. Dagen- 
ham Urban Ooimcil, [1929] 1 K. B. 737. 

88a. Officer placed on half-pay — ^Validity.]— Applt. 
had been a poor law relieving officer in the 
service of the Stepney Guardians, who, in 
1927, had made a set of regulations govern- 
ing, inter alia, payment of sick pay to their 
officers. By Local Govt. Act, 1930, he was 
automatically transferred to the service of 
resp. council, & in 1932 entered into a new 
contract of service with it at a higher scale of 
pay. The contract included a clause con- 
cerning sick pay. In Dec. 1933, applt. 
became wholly incapacitated through ill- 
health, So he was superannuated on 8ept. 30, 
1934. Until July he received full pay. Si 
thereafter sick pay at a lialf rat-e scale. 
Applt. claimed the difference between this 
half rate So his full rate of salary. He con- 
tended that, by virtue of Arts. 172, 173 of 
General Order of 1847, made under Poor 
Ijaw Amendment Act, 1834 (c. 76), So also 
by the Public Assistance Order, 1930, 
Axt. 162, resp. council had no power to 
decrease his salary without the consent of the 
Minister of Health, which consent had not 
been obtained, So therefore any regulation 
purporting to give the council such power was 
ultra vires. Resp. council contended that 
the regulations of 1927 had been imported 
into applt. ’s contract of service : — Held : 
(1) the sick pay clause in the contract of 
service enabled resp. council to put applt. 
upon half-pay in July, 1934 ; (2) placing 
applt. upon half-pay was not a reduction of 
remuneration within the meaning of Art. 162, 
So the consent of the Minister of Health was 
not required. In deciding this the whole 
contract made in 1932 had to be considered, 
So under it applt. received an increase of 
remuneration & not a decrease. — ^Littlejohn 
V. London County OotJNCtL, [1937] 3 All 
B. E. 43 ; 106 L. J. K. B. 488 ; 167 L, T. 
128 ; 53 T. L. E. 774 ; 81 Sol. Jo. 477 ; 35 
L. G. E. 497, O. A. 


91a. Certifioate as to guardians’ liabilities — 

Finality of.]-~On the transfer of the 
functions of poor law boards of guardians to 
county councils, the certificate to those 
coimcUs of his valuation of the non-institu- 
tional liabilities of the guardians by the dis- 
trict auditor under Local Government Act, 
1929 (c. 17), Sched. VI., clause 2 (1), is final 

50 conclusive witlun the meaning of clause 
2 (2) of the Sched., both as to the deter- 
mination of what are the non-institutional 
liabilities So as to their value. — E. v. Ayton, 
Hx p. OARDiFb" CORPN., [1936] 1 K. B. 225 ; 
104 L. J. K. B. 9 ; 162 L. T. 238 ; 99 J. P. 1 ; 

51 T. L. E. 57 ; 32 L. G. E. 463, D. 0. 

109a. Regularly employed ” — ^Employment as 
deputy.] — ^Pltf. was in the service of defts.* 
predecessors in their capacity of poov law 
guardians for fifteen years before his retire- 
ment, but during five of those years he was 
only employed as gate porter to a poor law 
institution in substitution for its regular gate 
porter who was away on war service : — Held : 
in computing the amount of his super- 
annuation allowance under Poor Law Officers’ 
Superannuation Act, 1896 (c. 50), pltf., 
though only a temporary substitute for the 
regular gate porter, was entitled to reckon 
his actual fiv^e year's’ deputy service as 
regular employment in the capacity of a 
poor law officer or servant. — ^H ammond v, 
London County Council, [1931] 1 Ch. 
540 ; 100 L. J. Oh. 125 ; 144 L. T. 720 ; 96 
J. P. 97 ; 29 L. G. E. 350 ; sub nom. Ham- 
mond V. Westminster Guardians, 47 
T. L. E. 249. 


105. Add. Annotaf lorn Gissing v. Liver- 

pool Corpn., [1935] Ch. 1. Expld. Tees Con- 
servancy Comrs. V. James, [1935] Ch. 544. 
Consd. Jones v. London County Council, 
[1930 J Ch. 50. Refd. E. v. Grain, Mx p. 
Wandsworth Grdns., [1927] 1 IC. B. 5-10; 
Powell V. Slieffield Corpn., [1930] 1 K. B. 
680 ; Tibbals v. Port of London Authority, 
[1936] 2 AU E. E. 819. 

105a. Transferred officer — Construction of Local 
Government Act, 1929 (c. 17), s. 124 (1).] — 
Sect. 124 (1) of Local Government Act, 1929 
(c. 17), enacts that if an officer who has made 
contributions required by Poor Law Officei*s’ 
Superannuation Act, 1896 (c. 50), is by the 
Act of 1929 transferred to the service of any 
council, then, if the council to whose service 
ho is BO transferred has no superannuation 
scheme, the Act of 1896 shall apply to him, 
“ So shall continue so to apply to hirn so 
long as he is in the service of the council of 
any county . . ; — Held : the words so 

long as he is in the service of the council of 
any county ” were not to be read with some 
such implied addition as to whose seivice 
he shaD have been so transferred, but in- 
cluded the case of an officer who aRer transfer 
resigned his employment So obtained service 
with another county 

liONDON County Council, [1934] 1 K. B. 26 ; 
103 U J. K. B. 79 ; 150 li. T. 169 ; 07 J. P. 
306 ; 60 T. B. H. 26 ; 31 L. O. R. 414, C. A. 


PART I. SECT. 4. 
sm. €€inMi(ma precedent to ^ , 
“-Noceeidty for request to overseers 
tliey 'oau be liable.-— 

«. XimBBmov OoudTt poem Das 
18 (1889). 6 M. F. E. 


1.— CAN. 

-n. A brother, olainmig from 

overseers expenses 

relief of a pauper must prove (i) tnat; 
there Is another pewn toorj 

or (8) that he had pot sufficient 

13 


loans. — MCGILUVRA.Y v. AniSAia 
ooH District No. 1, [1933] 8 D. L. R. 


PART I. SECT. 8. SUB-SECT. 7.— C. 
q. For ** 688 ” read ** 258*** 
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106b. .] — ^Pltf. was employed as a 

cleaner by a board of gusirdians from 1897 
until Apr. 1, 1930, but until Oct. 1929, no 
deductions in respect of superannuation con- 
tributions under Poor Law Officers’ Super- 
annuation Act, 1896 (c. 60), ss. 12, 13, were 
made from the pltf.’s wages. FVom Oct. 
1929, the guardians deducted 6d. a week 
in respect thereof, & on Mar. 27, 1930, an 
arrangement was made that they should 
deduct a further Is. Od. a week in part pay- 
ment of arrears of contributions, & this 
further deduction was made on Mar. 29, 1930. 
On Apr. 1, 1930, by the Local Govt. Act, 
1929 (c. 17), the guardians were abolished & 
pltf, was transferred to the service of deft, 
corpn. Until Peb. 1932, deft, corpn. con- 
tinued to deduct the 6d. & the Is. 6d. a week, 
but then ceased to do so returned the con- 
tributions on the ground that pltf. was not 
within the superannuation scheme provided 
by 1896 Act. In an action claiming that 
pltf. was entitled, under sect. 124 (1) of 
1929 Act to the benefit of that scheme & 
that the arrangement of Mar. 27, 1930, was 
binding on defts. : — Held : although pltf.’s 
contributions had not been made exactly 
as & when they ought to have been made 
there was no impediment to her receiving her 
pension. — Qissing t?. Liverpool Corpn., 
fl935] Ch, 1 ; 104 L. J. Ch. 68 ; 151 L. T. 
513 ; 98 J. P. 359 ; 50 T. L. R. 525 ; 78 
Sol. Jo. 601 ; 32 L. G. R. 499, C. A. 

Annotations: — Ezpld. Tees Conservancy Comrs. •». James, 

(1935) Oh. 544. Befd. Jones v. London County Ooimcil. 

(1936] Ch. 50. 

105c. Amount of pension.] — Under the 

Poor Law Officers* Superannuation Act, 1896, 
poor law officers became entitled to super- 
annuation allowance, certain deductions to 
provide therefor being made from their salaries, 
the amount of superannuation being a defined 
proportion of the average of the last five 
years’ salary preceding the day when they 
ceased to hold office. 

Pltf. became a clerk under an assessment 
oonmiittee of a union &; held the office for 
twenty-four years, liis salary for the last five 
years averaging £30 per annum. In 1927, 
under the provisions of the Rating & Valua- 
tion Act, 1925 (c. 90), the union ceased to 
exist, & pltf. was transferred to the new rating 
authority created by the Act, & held the 
office for a fui*ther seven years, his average 
salary for the last five years of this service 
being £165 : — Held : Rating & Valuation 
Act, 1925 (c. 90), s. 51 (1), applied Poor Law 
Officers* Superannuation Act, 1896 (c. 60), 
to pltf. after his transfer, & not only down to 
the time in 1927 when he ceased to be an 
officer of the dissolved union. He was there- 
fore entitled to superannuation allowance 
based on £166 & not on £30. — Np:will v. 
Clun Assessment Committee (1935), 79 
Sol. Jo. 839 ; 34 L. G. R. 8. 

I05d. Election to contract out — Cancellation.] — 

Pltf. entered the service of a board of 
guardians in 1904 as a probationer nurse & 
certain annual deductions were made from 
her salary for superannuation x>urposes. In 
1907 she obtained employment as a charge 
mu'se under the Metropolitan Asylums Board, 
& gave notice that, as a female nurse within 
Poor Law Officers’ Superannuation Act 
Amendment Act, 1897 (c. 28), she wished to 


contract out of superannuation benefits, 
i.e., did not wish to avail herself of the pro- 
visions of the Poor Law Officers’ Superannua- 
tion Act, 1896 (c. 60). No deductions were 
therefore made from her salary by way of 
contribution to superannuation benefit, & 
the same procedure continued when after 
leaving the Asylums Board in 1908 she was 
employed from Feb, 1909 to 1923, as a super- 
intendent nurse by another boftrd of 
guardians. In that year she obtained employ- 
ment under a different board of guardians 
as a charge nurse, but shortly after her 
appointment requested to be allowed to con- 
tribute to the poor law officers’ superannua- 
tion fund. This request was granted by the 
board on her paying to them the deductions 
which would have been made from her salary 
for superannuation benefit while * in the 
service of her two previous employers if she 
had not contracted out. This was duly paid 
by pltf., &> the necessary deductions made 
from her salary down to 1927, when she was 
appointed by the board to be an assistant 
matron at an orphanage, & therefore (Having 
ceased to be a female nurse within the 1897 
Act) could not contract out of the 1896 Act. 
The proper deductions were therefore made 
by the board from her sala^ down to 1930, 
when by virtue of Local Govt.. Act, 1920 
(c. 17), the duties & functions of the board 
of guardians were transferred to deft, council 
whose servant pltf. consequently became. 
Down to 1933 deft, council made deductions 
from pltf.’s salary at the rate of SJ per cent., 
but in 1933 they informed her that her rate 
of contribution under the superannuation 
scheme would be reduced to 24 per cent, as 
from Apr. 1, 1930, being the rate in respect 
of employees whose period of service did not 
on Apr. 1, 1930, exceed ten years. They 
accordingly repaid her a sum which included 
{inter alia) the amount paid back by pltf. in 
1923 while employed as a charge nurse, & 
the consequent deductions made from her 
salary down to 1927. These sums pltf, 
accepted under protest. She accordingly 
commenced an action against deft, council 
for a declaration {inter alia) that her con- 
tributions ought to be calculated at 34 per 
cent, on the total amount of her salary 
on the footing that the period of her service 
to be considered in fixing the amount of these 
contributions to the superannuation scheme 
was on Apr. 1, 1930, more than twenty years. 
This deft, council denied, on the ground that 
as pltf. had in 1907 contracted out of the 
1896 Act, her service with poor law authorities 
down to 1927 when she became an assistant 
matron could not be aggregated for super- 
annuation purposes ; that the deductions 
made from her salary when she became a 
charge nurse in 1923 & down to 1927 were 
Ulcgal ; & that the board of guardians in 
accepting from pltf. the payment of the 
deductions from her salary above mentioned 
had acted ultra vires. They further con- 
tended that a contracting-out notice once 
given could never be withdrawn A; that it 
applied to the whole of her future service 
as a female nurse ; — Held : the board of 
guardians had not acted illegally in 1923 in 
permitting the withdrawal of the contracting- 
out notice & requiring pltf. as a condition of 
that withdrawal to repay the stuns which 
would in the past years have been deducted 
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from her salary if she had not contracted out 
of superannuation benefits ; pltf . was an 
officer by whom, on her transfer to deft, 
council, the annual contributions required 
by the 1896 Act had been made ; & on Apr. 1, 
1930, pltf.’s employment extended over the 
aggregate period covered by her combined 
periods of service & exceeded twenty years. 
The deductions to be made by deft, council 


out of pltf.*s salary should therefore be at the 
rate of SJ per cent. — Jones v. London 
County Oouncii., [1936] Ch. 50 ; 105 

L. J. Ch. 53 ; 154 L. T. 211 ; 99 J. P. 370 ; 
79 Sol. Jo. 642 ; 33 L. G. K. 404. 

120. Add, Annotation : — Refd. K. v, London 
County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 216. 


Part li. — Poor Law Areas. 

167. Add. Annotation : — Consd. Stoke Newington 164. Add, Annotation : — Refd. R. v. Minister of 
Borough Oouncii v, Richards (1929), 46 Health, Ex p, Yaffe, [1930] 2 K. B. 98. 

T. L. R. 650. 


Part ill. — Workhouses. 

174. Add. Annotation: — Refd. London (City) Corpn. v, London County Council (1930), 99 

L. J. K. B. 677. 


Part IV.— Relief 

188. Add. Annotations : — As to {1) Refd. Reeve v. 
Walker, [1932] 1 K, B. 454. As to (3) 
Consd. R. V. Grain. Ex p, Wandsworth Grdns., 
[1927] 2 K. B. 206. 

197a. Whether disability pension disregarded.]— 

— ^An ox-service man, whose sole income for 
the maintenance of himself, his wife & five 
children was a 100 per cent, disability pension 
of £2 per week, apijlied for poor relief from 
the local authority because he was unable 
adequately to maintain himself & his family. 
The local authority decided that appct. was 
not entitled to relief on the ground that his 
income of £2 per week was sufficient for 
maintenance, & contended that, as the above 
sect, of the Act applied only for the purposes 
of regulating the amount of relief to be 
afforded to persons who have fii’st of all been 
found entitled to relief, they were not bound 
to disregard the first one pound of appct. ’s 


of the Poor. 

pension when determining whether appct. 
was entitled to relief ; — Held : resps. were 
bound by the above sect, to disregard the 
first pound of applt.’s disability pension 
when considering whether or not he was 
entitled to relief as well as when calculating 
the amount of relief payable. — Duncan v. 
Aberdeen County Council, [1936] 2 AH 
R. R. 911 ; 106 L. J. P. C. 1 ; 156 L. T. 145 ; 
80 Sol. Jo. 702, H. L. 

206. Add. Annotation : — Refd. Ee Carroll, [1931] 
1 K. B. 317. 

225a. Within what time proceedings must be taken.] 
— Applts., a board of guardians, in 1926 
gave relief, by way of loan, to resp. under 
Poor Law Amendment Act, 1834 (c. 76), s. 68. 
In Feb. 1027 applts. made a written applica- 
tion to resp. for repayment, & in Aug. 1927 
summonses were issued against resp. & 


PART IV, SECT. 1, 

r 1. .J — Butts v. Sydney 

Mines. [1927] 1 D. L. R. 546 ; 69 
N. 8. R, 90.-— CAN, 

PART IV. SECT. 2, SUB-SECT. 2. 

201 1. RigM to recover coats of relief—^ 
From parish to which pauper belongs — 
Condition precedent .} — No claim for 
the support of a pauper can be made 
against nis distdot of settlement unless 
a request to the distdot to provide 
relief has been made. — ^M cKenzie v. 
Bio Pond Oveksbebs, [1933] 1 
D. L. B, 262.— CAN. 

PART IV. SECT. 2, SUB-SECT. 8. 

ga. ^Capricious finding 

age of child in order to give juris- 
JRe Kelly (N. B.). 11929] 
1 D. L. R. 716 ; 61 Can. Cdm. Cas. 
113.— CAN. 

^ sb. Deserted child — Order for main- 
tenanee — Juri^ioffon.]— Under an 


order of the police magistrate for the 
county of F. made In Jan. 1927, under 
Children Protection Act, R, S. O., 
1914, & amendments, two infants were 
delivered into the onstody of pltf. 
society & became Its wards. The 
order directed that the corpn. of the 
united counties of L. Sc G» should pay 
a weekly sum to the society for the 
maintenance of the Infanta. It was 
afterwards discovered that the town of 
X., of which the infants were residents, 
was a separate municipality, so con- 
stituted by Act of Ontario legislati^ 
in 1922; & on May 19, 1927, the 
magistrate amended his order by 
directing that tho malntononco money 
shouldbe paid by the town coron. 
Instead of the counties corpn. The 
town corpn. repudiated its liability 
& this action was brought to enforce 

i payment ^Hetd : tho magistrate 
urisdiotion to make the first order, 
he magSbate not having. 

MaV 19. 1927, been designated a 
^udge ” within Children's 

15 


Act, 1927, had no Jurisdiction to make 
the amending order. — Fbontknao 
Children's Aid Soc. v, Gananoquk, 
11929] 3 D. L. K 104 ; 63 O. L. R. 
560.— CAN. 

sc. Extent of liaUWy of munici- 
pality — Child Welfare Act, C. A., 1924.) 
— Director op Child Welfare v. 
Rural Municipality of OARpER, 
ri031] 2 W. AV. R. 7 ; 2D. L. R. 84.'>.— 
CAN 

sm. Meaning of municipaliiv,V-Jh 
village municipality is not a munlol- 
palitv " within the meaning of that 
word as UB©d in Infants Act, It. S. B. C., 
1924, imleas under the powers given 
the Lieutenant-Governor in Council by 
sect. 7 (c) of Village Municipalities 
Act, B. S. B. C., 1924, it has b^n 
declared to be a municipality under 
the Infants Act. — Riley & Children's 
AID Society v. Mission ViUiAOE, 
(19331 1 W. W. R. 20 ; 46 B. 0. R. 
iso.— CAN. 
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against his employers to recover the amount 
due. The justices held, as more than six 
months had elapsed since the date when the 
last instalment of the loan was advanced, 
they had no jurisdiction by reason of 
Summary Jurisdiction Act, 1848 (o. 43), s. 11, 
& they dismissed the Summons : — Held : 
the matter of complaint did not arise until 
the application for repayment was made. — 
ASHBY-DE-IiA-ZOUOH GUAADIANS V. SUMMERS, 

[1928] 2 K. B, 397 ; 97 L. J. K. B, 397 ; 
139 L. T. 46 ; 92 J. P. 72 ; 44 T. L. R. 406 ; 
72 Sol. Jo. 241 ; 26 L. G. R. 246 ; 28 Cox, 
0. 0. 494, D. 0. 

225b. In what court proceedings must be taken.] — 
A ct. of summary jurisdiction is not a 
“ county ct. or other ct. for the recovery of 
small debts ** within Poor Law Act, 1927 
(c. 14), s. 46 (1), & under that sub-sect, relief 
granted by way of loan by the guardians to a 
poor person cannot be recovered therein. — 
Evans v. Morgan, [1928] 2 K. B. 627 ; 97 
L. J. K. B. 703 ; 139 L. T. 612 ; 92 J. P. 
146 ; 44 T. L. R. 644 ; 26 L. G. R. 386, D. C. 


248« Add. Annotation i — ^Apld. Hogton v. Hogton 
(1933), 103 L. J. P. 17. 

254. Add* Annotations: — ^Retd* Grubb v* Grubb 
(1934), 98 J. P. 99 ; Markovitch v* Markovitch 
(1984), 161 L. T. 139. 

289a* Under .Summary Jurisdiction Act, 1879 
(c. 49} •] — ^Where an order has been made in 
petty sessions upon a husband to pay a sum 
weekly or otherwise towards the cost of poor 
relief given to his wife, & the payments 
thereunder fall into arrear, complaint may 
be made to a ct. of summary jurisdiction, & 
the ct. has power under the Summary Juris- 
diction Act, 1879 (c. 49), to enforce the pay- 
ments due under the order as a civil debt, 
although no mode of recovery is prescribed 
by Poor Law Act, 1930 (c, 17), s. 19 (1), 
re-enacting Poor Law Act, 1927 (c. 14), 
s, 43 (1). — London County Council v. 
Betts, London County Council v. Downes, 
[1936] 1 K. B. 430 ; [1936] 1 All B. R. 144 ; 
105 L. J. K. B. 289 ; 164 L. T. 267 ; 100 
J. P. 183 ; 52 T. L. R. 267 ; 80 Sol. Jo. 187 ; 
34 L. G. R. 169 ; 30 Cox, C. C. 346, D. C. 


Part V 

304, Add* Annotation : — Consd., Newport Borough 
Council V* Leicester County Council, [1^37] 

1 All E. R. 439. 

dl5a. Construction of private Act — 'Meaning of 
“ immediately before ** appointed day.] — ^A 

poor person had resided in the county of 
Monmouth for such a period & in such cir- 
cumstances, before Peb. 23, 1936, as to 
acquire a settlement in that county. On 
Fob, 23, 1935, the poor person went to live 
in the county of Leicester. On Apr. 1, 1935, 
by the Newport* Extension Act, 1934, the 
boundary of the borough of Newport was 
altered to include, inter alia, that part of the 
county of Monmouth in which the poor 
person had formerly lived. The poor person 
subsequently became chargeable to the 327. 
county of Leicester. The Newport Ex- 


Settlement. 

tension Act, 1934, s. 26, provides : “ Every 
person resident in the added areas immediately 
before the appointed day [Apr. 1, 1936] who 
has acquired a settlement in the county , . . 
shall be deemed to have acquired . . .a settle- 
ment in . . . the borough ” : — Held : the 
poor person was not resident in the county 
of Monmouth immediately before ” Apr. 1, 
1936, within the Newport Extension Act, 
1934, s. 26, & his settlement remained in the 
county of Monmouth. — ^Newport Borough 
Council v* Lbicbstbr County Council, 
11937] 1 All E. R. 439 ; 106 L. J. K. B. 167 ; 
156 L. T. 110 ; 101 J. P. 103 ; 53 T. L. R. 
229 ; 81 Bol. Jo. 80 ; 36 L. G. R. 42, D. C. 

Add. Citations 2 K. B. 611; 96 

L. J. K* B* 703 ; 137 L. T. 624. 


PART IV. SECT. 8, SUB-SECT. 2.— 
A. (a). 

«p. Parents* Maintenance Jet, 1923 
— What amounts to dependence*] — If a 
father ha.s a suihoient income of his 
own to provide him with food, olothing, 
8c other neoesearles, his age. disease, or 
Other inBrmities will not enable him 
to claim any money from his children 
as their “dependent” within Parents’ 
Maintenance Act. 1923 . — Ste. Hahie 
f>* Ste, MAitf^Sask.), 11929) 4 D. L. R. 
1076 ; 1 W, W. E. 890.— CAN. 

gt, jcint df several liability of 

children*}— n* it* SXIXMNG, [19301 1 
W. W. B. 183.— CAN. 

sb. Settlement by , 

ford OVBBSBBnS V. 

OVERSEERS. (19323 1 O, L. R. 400.- 


PART IV. SECT. 8, BUB-SECT. 2*— D. 

ig. liabUity of are 

not liable for the Institutional care of 
an illegitimate child where the child 
has been In the custody of a city for 
more than one year.— Be Levebti. 
[1936] X D. L. R. 781 ; O. R. 139 { 65 
Can. a C. 251.— CAN. 


PART V. SECT. 1. 

sf. New settlement — Burden of proof. 
— ^The burden of showing a new settle- 
ment is upon the county of original 
settlement of an infant’s father. — Be 
Lewis. (19.36) 3 D. L. R. 188; 9 
M. P. R. 415.— CAN, 


sh. Loss — Receipt of poor relief — 
What (mounts to,] — A person does not 
receive aid from the overseers of the 
poor, so as to deprive him of settle- 
ment, by asking the overseers to make 
a payment to a nurse attending the 
woman with whom he is lining. — Re 
SCJHNARE, (1936) 3 D. L. R. 116 ; 9 
M, P. R. 378.— CAN. 


PART V. SECT. 8, SUB-SBCT. 8,— A. 

389 I. Derivative settle^ 

meni.] — Ou> Kilfatrioe Pabisu 
OoiTNOZL V. RIIMARNOOK PAXUSH 
Council. (1929) & C. (Ot. of Bess.) 
651.— SOOT. 

PART V. SECT. 8. SUB-SECT. 4,— 

A (a). 

sm. Munidpedity where medher bom 
— Vhild d? mother not resident ] — ^A 
municipality in which a mother was 
bom. but in wMch neither the mother 
nor the child reside is not liable for the 
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maintenance of a child under Children’s 
Protection Act, R. 8. O., 1927. — Re 
Forman, [1927J 2 D. L. R. 263.— CAN. 

sp. County where mother lived 
employed over one yeor.]— Under 
Ontario Children’s Protection Act, s. 10. 
whor(» a child is less than one year old 
the (x>unty where the mother has 
resided & been continuously employed 
for more than one year is liable for its 
maintenance.— jBe Amey. (1936] 4 

D. L. R. 129.— <JAN. 

PART V. SECT. 8, SUB^SECT. 

402 i. FoUow tiwther*s seifleinmt*}— 
An ille^timate child takes the settle- 
ment of the mother acquired through 
marriage subsequent to the birth of 
the^ ohlld.— Bs HiaiK’s SbttwienT. 
(1986) 2 D. L. R. 64 ; 10 M. P.TrToS 
gg Cto. a C, 262 ; 6 F. L. J. (Can.) 
38. — CAN. 

PART V. fiflEOT. 4, SUB-SECT. 2.- 

B. ;•). 


4SZ I, ^ Whether relwted to birth 
Element where mofher*s setttmmt 
‘ derived fr^ sub* 

Cq^ca* ’eT” iSZfm PiiuSirOouS^ 
119281 S. C. (Ct. of Bess.) 918.-4(0aT. 
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88S. Add. 0itaH<m8:—m L, J. K. B. 611; 187 
L. T. S8 1 91 J. P. 41 ; 26 L. G. B. 21. H. U 

861* Add* AnnoMion : — Oonsd. Glamorgan County 
Council 17. Birmingham Oorpu. (1982). 48 
T. L. K. 664. 

416. Add, Annotation : — Refd. Norwich Union 17. 
Henstead Union, [1927] 2 K. B. 611. 

486. Add, Annotation : — As to (2) Consd. Norwich 
Union v. Henstead Union, [1927] 2 K, B. 611. 

478. Add, Annotations : — Apld. Birkenhead 

Borough Council v, Lancashire County 
Council (1934), 150 L. T. 414. FoUd. 

Lancashire County Council v, Birkenhead 
County Borough Council, [1934] 2 K. B. 226. 

478a. married woman, 

deserted by her husband, may acquire a 
settlement for herself, but by residence only, 
under Poor Law Act, 1930 (c. 17), 

as, 84 (2) (b) (i.), 86 (2), & not by any of the 
other ways enumerated in sect. 84 (2) (6). — 
Lancashirb County Council v, Birkenhead 
Borough Council, [1934] 2 K. B. 226 ; 103 
L. J. K. B. 407 ; 32 L. O. R. 38 ; nom, 
Birkenhead Borough Council v, Lan- 
cashirb County Council, 160 L. T. 414 ; 
98 J. P. 68, D. C. 

482a. Nurse — Sent to training establishment.] 

— On July 20, 1020, A. signed an agree- 
ment at 0. in the parish of F., by which she 
was to undergo a year’s free training in 
nursing under the 0. Nursing Assoon. & 
thereafter to remain in their employment 
for three years. She was sent to D. on the 
same day for her training & returned to C. 
on July 9, 1921. She remained at 0. under 
her contract till July 2, 1924, on wliich day 
she was allowed to go on holiday, Sc had no 
intention of returning, as her three years 
expired during her holiday. She subse- 
quently became chargeable as a pauper 
lunatic ; — Held : since she had not resided 
physically in the parish of P. for three 
complete years when she left on July 2, 1924, 
& had then no animus revertendi, she had not 
acquired a settlement there, there being no 
evidence that she resided there between 
July 20, 1920, Sc July 9, 1921. — ^Parihiam 
Union v. Cambridge Union, [1929] 1 K. B. 
307 ; 98 L. J. K. B. 177 ; 140 L. T. 377 ; 93 
J. P. 21 ; 46 T. L. B. 73, D. C. 

486a, Territorial in camp.] — Held : a 

poor person who had enlisted as a man of the 
Territorial Force, was not, while attending the 
annual training caDi;p of that Force, serving 
in the military service of the Crown as a 
soldier within proviso {a) of sect. 93 (1) of 
Poor Law Act, 1930 (c. 17). The period of 
his attendance at the camp was not to be 
excluded in computing his period of residence, 
so as to prevent him from acquiring a settle- 


ment in a county borough by residence in that 
county boi*ough for a term of three years 
within sect. 86 (1) of the Act. — Dbrbyhhirb 
County Council v, Middlesex County 
Council, [1936] 1 K. B. 633 ; 106 L. J. K. B. 
101; 164 L. T. 125; 99 J. P. 391; 52 
T. L. R. 16 ; 79 Sol. Jo. 777 ; 33 L. G. R. 
449, D. C. V 

494. Add Annotations : — Refd. C-oventry Corpn. 
V. Surrey County Council, [1935] A. C. 199 ; 
liondon County Council v, Berkshire County 
Council (1935), 153 L. T. 4(53. 

495. Citaiion “ [1012] ” i*ead [1913].” 

498. Add, Annotation : — ^Apld. Pamham Union e* 
Cambridge Union, [1929] 1 K. B, 307, 

608. Add, Annotations : — Refd. Morris i7. Britannic 
Assurance Co., [1931] 2 K. B. 125 ; Coventry 
Corpn. V, Surrey County Council, [1935] A. C. 
199. 


C, Adopted Children, 


504a. Effect of adoption order.] — W. was bom 

an illegitimatci child in the county of 
Leicester & lived with a foster-mother in 
the county borough of Leicester until he 
was eleven years of age. He was then, by 
an order under sect. 1 of the Adoption of 
Children Act, 1926 (c. 29), s. 1, adopted by 
one C., Sc his wife, with whom he lived con- 
tinuously for four years in the county borough 
of Leicester, from which place the adoptc^rs 
were irremovable Sc in which they were settled 
at the date of the order. A few days after 
he had reached the age of sixteen years the 
child became chargeable to the county of 
Surrey. The justices of Surrey ordered his 
removal to Coventry, where lus mother was 
then last settled : — Held : the order for re- 
moval must be quashed, for the removability 
& settlement of a poor person^ are matters 
relating to his custody, maintenance ^ & 
education ; therefore the rights, duties, 
obligations Sc liabilities of the mother in 
relation thereto were extinguished Sc vested 
in the adopter as though the child was a 
child bom to the adopter in lawful wed- 
lock, in which case the child could not be 
removed to the place of settlement of his 
mother. — Coventry OoxtPN. v. Surrey 
County Council, [1936] A. C. 199 ; 103 
L. J. K. B. 690 ; 152 L. T. 49 ; 98 J. P. 401 ; 
60 T. L. R. 529 ; 78 Sol. Jo. 507 ; 32 L. G. R. 
373, n. L. 


720. Citations .-—For ” (1733), Oun. 76 ; 2 Se^. 
Oas. K. B. 246,” read “ (1734), Oun. 76 ; 
1 Sess. Cas. K. B. 251.” 


778a. Weekly tenancy — ^Effect of Poor Law 

Act, 1980 ( 0 . 17), s. 89.]— In order 1o 
satisfy the terms of Poor Law Act, 19o0 
(c. 17), s. 89, the tenancy must be a yearly 


PART V. SECT. 8. STJBHKOT. 2.— B. 

^ M. Bc/ore sMment aeguired^ 
tiabUity if former diaWcf.i—wJiere a 
P&FBon resident in one mttxdc^pal 
ctlstrtot who has not prevlotisly received 
roUef as an tndiKent moves Into another 
patriot, Sc relief is furnished^ to 
Mm by the latter dlstdot before be has 
become a ** tmASmt ** therein within 


date that the relieving district can 
obtain reimbursement from the district 
of which he was previously a resident. 
— Whbati.aki> municipal Distjuct 
C nsfiK Municipal Districtt, 
D. L. R. 15 ; 1 W. W. K. 531 ; 
L. R, 141.— CAN. 


V . Iron 
(10291 2 
24 Alta. 


ART V, SECT. 5, SUB-SECT. 3.— A. 

403 I. CapacUy of child to 

eMd is living with its own parent^ 
I . mamber of tto fon^y 
ffiter aaxeemont made with them oy 
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)lio Oomr. of CMld Protection, they 
jhange their residence to another 
nunidpaUty, & the child oontlnu^ 
o 80 five with them therein for six 
nonths,it tlien. If one year of age or 
ilder, “ Inaongs ” to said m^clpallty 
dtliln Child Welfare Act, 1927, c. 60, 
28 (2). — Rc Balasanovioh (ob 
JAILBV), Foam IiAke Town e. Rubal 
WstSTAHW OK J1928) 4 


CAN, 

493 U. .J— Be KlTHB, I19S2) 3 

W. W. R. ei6.--0AH. 
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tenancy, & therefore a person who rents or 
occupies a house for a period longer than a 
year upon a weekly tenancy does not acquire 
a settlement under the sect. In this respect 
the sect, has made no alteration in the law as 


it was before 1930, — ^Nottingham County 
Council v. Middlhsbs: CouNTt^ Council, 
ri936] 1 K. B. 141 ; 106 L. J. K. B. 94 ; 164 
L. T. 131 ; 100 J. P. 1 ; 62 T. L. R. 76 ; 79 
Sol. Jo. 922 ; 33 L. G. R. 499, D. C. 


Part VI. — Removal. 


1079a. Effect of Local Government Act, 1929 
(c. 17), Sched. IX.] — A poor person who 
was born at C. in the county of L. on Aug. 25, 
1878, was a domestic servant from 1894 to 
1896, residing in the parish of L. in the said 
county. Prom 1890 to May 26, 1900, she 
resided in the parish of O. in the said county. 
From May 25, 1900, to Aug. 27, 1900, she 
was an inmate of O. Union i)oor law 
institution. From Aug. 27, 1900, to Oct. 3, 
1907, & from Nov. 7, 1907, to Jan. 26, 1911, 
she resided at various addresses in the parish 
of O. without receiving relief. From Jan. 25, 
1911, to Mar. 12, 1913, she was again an 
inmate of O. poor law institution. From 
Mar. 12, 1913, to Mar. 16, 1913, she resided 
in the coimty borough of S. without receiving 
relief. On Mar. 16, 1913, she was admitted 
into the casual wards at the county borough 
of S., & on Mar. 17, 1913, she was transferred 
to O. Union poor law institution, where she 
remained until Mar. 14, 1931. Before Apr. 1, 
1930, the “ appointed day ” imder Local 
Government Act, 1929 (c, 17), the parish of 
O. & the area comprised in the county borough 
of S. were within the O. poor law union. 
After the “ appointed day the area com- 
prising the county borough of S. became a 
separate poor law area, & that comprising 
the parish of O. became part of the poor law 
area of the county of L. From Mar, 14, 1931, 
to Nov. 17, 1931, & again from Nov. 17, 1931, 
to Mar, 3, 1933, the poor person resided in 
the county borough of S., & was in receipt of 
outdoor relief. On Oct. 12, 1932, the Minister 
of Health made an order under Poor Law Act, 
1930 (c. 17), s. 161, that the poor person 
was chargeable to the county borough of S. 
On Mar. 3, 1933, S. justices made an order 
that she should be removed to the coxmty of 
L., but L. Quarter Sessions reversed this 
order, holding that the poor person was 
resident in the coimty borough of S. bn- 
mediately before the appointed day, & that 
she had acquired there a status of irre- 
movability by virtue of the Local Govern- 
ment Act, 1929 (c. 17), Sched. IX., Part I., 
para. 3, sub-paras. 2 & 3. On appeal by the 
county borough of S. the Divisional Ot. 
reversed the order of quarter sessions, holding 
that the poor person had not acquired a status 
of irremovability in 8. On appeal by the L. 
County Council : — Held : Poor Law Act, 
1930 (c. 17), is a complete code dealing with 
settlement ^ removability, it alone applied, 
unaffected by Local Government Act, 1929 
(c. 17), Sched. IX., Part I. ; therefore the 
removal order was rightly made. — ^L an- 
cashire County Council v. Southport 
BoRotJGH Council, [1935] 1 K. B. 216 ; 104 
L. J. K. B. 177 ; 152 L. T. 242 ; 99 J. P. 
69 ; 61 T. L. R. 122 ; 79 Sol. Jo. 11 ;* aub 
Twnu Southport Borough Council r. 
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Lancashire County Council, 33 L. G. R. 
61, C. A. 

1123a. Effect of Mental Treatment Act, 

1930 (c. 23), s. 18 (1) (b).] — ^A married 
woman, normally residing with her husband, 
had been during the greater part of the three 
years next preceding Oct. 4, 1936, in receipt 
of relief as a rate-aided patient in a menial 
hospital. No other relief had been granted 
to her or to her husband. The husband, who 
was previously settled in the County of L., 
had resided during those three years in the 
County Borough of R. ; but there had been 
no period of residence sufficient to give him 
a settlement or status of irremovability there, 
if the period of his wife’s receipt of relief was 
to be excluded. The wife having become 
chargeable to the Coimty of L. an order 
was mad€i by justices for her removal to 11. : — 
Held : the effect of the second proviso to 
sect. 18 (1) of Mental Treatment Act, 1930 
(c. 23), was that the husband’s settlement 
must be determined by the antecedent law, 
as though that sect, had not been passed, & 
consequently that by sect. 93 (1) of Poor 
Law Act, 1930 (c. 17), the time of his wife’s 
confinement as a rate-aided patient must be 
excluded from the computation, & that he 
was not & therefore his wife was not, last 
settled in R., & the order of removal was bad. 
— Rochdale Corpn. v. Lancashire County 
Council, [1937] 1 K. B. 632 ; [1937] 1 All 
E. R. 569 ; 106 L. J. K. B. 623 ; 166 L. T. 
269 ; 101 J. P. 174 ; 53 T. L. R. 421 ; 81 
Sol. Jo. g57 ; 35 L. G. R. 142, D. C. 

1138. Add. Annotation : — Consd. Derbyshire 

County Council v. Middlesex County Council, 
[1936] 1 K:. B. 533. 

1146. Add. Annotation : — Consd. Glamorgan 

County Council v. Birmingham Corpn, (1032), 
48 T. L. R. 664. 

1148. Add. Annotation : — Consd. Glamorgan 

County Council v. Birmingham Corpn. (1082), 
48 T. L. R. 664. 

1148a. -- — Poor Law Act, 1980 (o. 17).}— Quarter 
sessions made an order for the removal from 
the city of B. to her county of settlement of 
a pauper & her child who were not entitled 
to any of the exceptions from removability 
contained in Poor Law Act, 1930 (c. 17), 
s. 93, At the date of the order the husband 
of the pauper was serving a sentence of six 
months^ imprisonment at B. after conviction 
of forgery, & by the prison regulations the 
pauper was permitted to visit her husband 
m prison at intervals of several weeks. 
Neither the pauper nor her husband con- 
sented to the order: — EM: (1) the order 
was rightly made, since the common law 
principle that an order could not be made 
without consent for the removal of a wife 



VoL XXXVn.— Poor Law. Cases 1148a-~1884a. 


80 as to separate her from the husband with 
whom she was actually or constructively 
residing had ceased to be of effect since the 
passing of Poor Law Act, 1930 (c. 17), ss. 93, 
94, So 104 of which exclusively governed the 
matter, & rendered the pauper removable 
as being a person in receipt of relief within 
sect. 94 & not rendered irremovable by 
sect. 93 ; (2) the order was also right on the 
ground that in the circumstances the pauper 
S; her husband could not be said to be con- 
structively living together. — Glamorgan 
County Council v. Birmingham Corpn., 
[1933] 1 K. B. 198 ; 102 L. J. K. B. 6 -, 148 
L. T. 10 ; 96 J. P. 409 ; 48 T. L. R. 664 ; 30 
L. G. R. 426, D. C. 

1177. Add, Annotation : — Apld. London County 
Council V, Berkshire County Council (1935), 
99 J. P. 300. 

1215a. .] — The last legal s(3ttlement of 


a rate-aided mental patient, & that of her 
father & mother, was in the county borough 
of Reading. Her mother had obtained a 
status of irremovability from the county of 
London, under the proviso to Poor Law Act, 
1930 (c. 17), s. 93 (2), as a wife deserted by her 
husband : — II M : the patient, during a 
period when she was residing in the county 
of London apart from her mother, had taken 
& was following the settlement of her father 
in Reading & the mother’s status of irre- 
movability from London did not, under the 
above sub-sect., confer a similar status on her 
daughter, so as to enable the above period 
to count towards the three years requisite 
to secure for the patient a settlement by 
residence in the county of London. — 
London County Council v, Berkshire 
County Council (1935), 153 L. T. 463 ; 99 
J. P. 300 ; 79 Sol. Jo. 504 ; 33 L. G. 11. 345, 
I). C. 


Part VII.- 

1607a. Making false statement to obtain relief — 
Poor Law Act, 1930 (c. 17), s. 150 — Meaning 
of ** relief ** — Work coupled with payment.] — 

Applt. was convicted, under Poor Law Act, 
1930 (c. 17), 8. 150, of making a false state- 
ment to a relieving officer for the purpose of 
obtaining relief for himself & his wife. Tlie 
false statement in question was made to 
induce the relieving officer to give to applt. a 
card entitling him to work on the roads 
maintainable by the local authority & to be 
paid for his work a sum of 23s. No benefit 
other than the employment to be provided & 
the payment to be made was sought or 
received by applt. ; — Held : the provision 
of work & wages constituted relief within 
sect. 150 & applt. was rightly convicted. — 
Reeve v. Walker, [1932] 1 K, B. 454 ; 101 
L. J. K. B. 324 ; 146 L. T. 137 ; 90 J. P. 3 ; 
48 T. L. R. 102 ; 30 L. G. R. 17 ; 29 Cox, 
C. C. 410, D. C. 


-Vagrancy, 

1616. Add, Annotations: — Refd.R. v. Grain, Ex p, 
Wandsworth Grdns., [1927] 2 K. B. 205 ; 
Reeve v. Walker, [1932J 1 K, B. 454. 

1628. Add, Annotation : — Expld. & Dlstd. Pro- 
thero V. Watson (1931), 47 T. L. R. 627. 

1629. Add. Annotation : — Expld. & Distd. Pro- 
thero V, Watson (1931). 47 T. L. R. 627. 

1653. Add, AnnotatUm : — Retd. Ijcdwith r. 

Roberts, [1937] 1 K. B. 232. 

1659. Add. Annotation : — Consd. Ledwith 
Roberts, [1937 | I K. B. 232. 

1659a. ,] -Rawi.incs v. Smith (1937), 

81 Sol. Jo. 1021. 

1664a. Sentence — Imprisonment — Duration.] — 

Wliere an incorrigible rogue has been com- 
mitted to quarter sessions for sentence, it is 
the duty of the ct., before passing sentence, 
to examine into the circumstances of the con- 


PART VU. SECT. 1, SUB-SECT. 1. 

p I. Restaurant ,] — R. v. 

Bbnson. (1928 S W. W. R, «05 ; 50 
Can. Orlm. Oas. 426.— CAN. 

^ I, Impeding passengers — 

WluU must be praued,} — The mere hold- 
iufr of a mooting in the street does not 
neoeesarily Imply the impeding or 
incommoding or passengers, & proof of 
aotnal Impeding is essential to instlfy 
a oonvictmn. — dl. v. Buhav, fl930] I 
D. L. R. 640 ; 52 Can. C. C. 263 ; 64 
O. L. R. 631.— CAN. 

g il. —— — Whether single disturbance 
sufficient to support conviction,] — The 
commission of a single disturbance of 
the kind, 3c at a place, referred to in 
sub-seet. (/) of sect. 238 of Criminal 
Code is miMoient to Justify a oonviotion 
thereunder for being a disorderly 
person or vagrant. The other sub- 
sections of said section seem, however, 
to require that the eonduot complained 
of be something more than a single aot, 
& at least a manner of behaviour of 
some duration.— R. v, Oismbiio, (1931 ] 
3 W. W, R. 507 ; (19.321 1 D. L. R. 348 ; 
40 Man. L. B. 6.-~CAN. 

g ill. Refusal to An 

unemployed person receive relief 
who reuses work does not thweby 
necessary become ^ 

SiKDBT (1»88). 80 0. a 0. 82.— OAH. 


g iv, Ability to work ,] — Proof 

of physical ability to work & mere 
lack of proof of hnanolal ability are 
not Bufflolent to support a conviction 
for vagrancy. — R. v, Kelly (1933), 
60 0 . C. O. 116 .— CAN. 


8t. Neglect to maintain wife db 
family — Miner on hunger march ,] — 
miner, in receipt of unemployment 
benefit amounting to 31a. 3d. weekly, 
left hia wife & children & joined other 
unemployed on a “ hunger march ** to 
London to make representations to the 
Govt. He went with his wife’s con- 
sent, in addition to informing her 
of his route, wrote to her during the 
inarch. Before leaving, he applied at 
the Kniploymout Exchange for a 
travelling card to enable him to draw 
unemployment benefit while away, but 
this was refused. During the march 
he earned nothing & received no bene- 
fit, although, had he remained at homo, 
he would have oonttnuod to receive 
the weekly payment of 31s. 3d. His 
wife, being loft destitute, applied to the 
Pubilo Assistance Authority for relief, 
which she obtained. In a complaint 
chaSng him with n^lootlng to inal"- 
tain his wife & ohiidren, coptmiw to 
Poor Law (Scotland) Act, 1845 (o. a.y, 
8. 80 HTeW.* as at the time of the 
alleged oftenoe the accused was finable 
to Tnaint“-i" his wife &: children, 3c os 
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his inability was due to no failure In 
legal duty on hi.s part, it could not be 
said that he had neglected to maintain 
them within the sect. — WiIaSON v . 
Mannahn, [1934] S. C. 92.— SCOT. 


PART VH. SECT. 2, SUB-SECT. 1. 

so. Application of Marriage jrtt 
1915.J — Marriage Act, 1915, s. 97 (1). 
refers to a person who, being in 
Victoria, or resident In Victoria, 
deserts his wife or children. After the 
accused had loft Victoria & had boon 
for some months resident in New 
Zealand, he deserted his wife. & 
chtldreu, who had remained in V Ictoria, 
&: left them without adequate means 
of support ** : — f/tid : no offenoe under 
tho so- 1. was disclosed. — R. v, FRAfnra, 
[1929] V. L. K. 285 ; Argus L. R. 230. 
— AUS. 


PART. VII. SECT. 2, SUB-SECT. 7. 

sk. Vlaee adjacent to street — Railway 
hotel .] — Tho ontrancjo hall & staii-easo 
of the Central Station Hotel in Glasgow, 
which opened directly on to a public 
fltrect, is a pla«;o adjacent to a street 
or highway in the sense of Vagrancy 
Aot, 1824, fi. 4, as amended & applied 
to Scotland by Prevention of Crimes 
Act, 1871. s. 16. — ^McIntyre v . Mor- 
ton, [19121 S. C. (J.) 38.— SCOT. 
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viotion at petty sessions after affording the 
prisoner an opportunity of cross-examining 
any witnesses called for the Crown Sc of 
addressing the ct., to pass such sentence as is 
appropriate in the circumstances of the 
particular case. — R. v. HotiDiNO, R. v. 
Long (1934), 104 L. J. K. B. 28 ; 152 L. T. 


216 ; 98 Ji P. 469 ; 78 Sol. Jo. 841 ; 25 
Or. App. Rep. 28; 32 U O. B. 612; 30 
Cox, d O. 201, 0. 0. A, 

.4niic>to^£o» (Sonsd. R. v. Biordan, (1937) 2 All E. B. 62. 

1667a. Hearing of appeal — Olreumstanees of con- 
viction to he considered.] — R. v. Holding 
R. V. Long, No. 1604a, ante. 


Part VIII. — Old Age Pensions. 


1672a. Statutory conditions — Widow’s pension — 
Husband’s ” entry into insurance.”] — ^The 
expression “ entry into insurance ” in 
Widows*, Orphans*, Sc Old Ago Contributory 
Pensions Act, 1925 (c. 70), s. 5, means ** last 
entry into insurance.** — Wadsworth v. 

Minister of Health (1927), 138 L. T. 619 ; 


44 T. L. R. 159, D. 0. 

1672b. Contributions — ^Payments made after 

appointed day — Widows’, Orphans’, Sc Old Age 
Contributory Pensions Act, 1926 (o. 70), 
s. 8.] — ^Taylob V. Minister of Health, 
[1928] W. N. 244, B. 0. 


PART VII. SECT. 4. 

sa. Vagrancy — Atlegaiion of — Crim^ 
inal Code, e, 238.) — R. t>. Robenfeld, 
(1928) 3 W. W. R. 67; 50 Can. Grim. 
Oas. 305.— CAN. 


sb. .) — Be R. V, 

Knowles (Ont.), (1929), 52 Can. Grim. 
Oaa. 377.— CAN. 

sd. Swearing — Form of information.) 
— ^An infonoatlon reciting that J. B. 
Washingrton . . . did nniawlnlly cause 


a distTU'bnnoe in a public place by 
swearing contrary to sect.. 238 (/) of 
the Criminal Code ” discloses an offence 
whi(jb on proof is punishable by sect. 
239 of the Code. — R. v. Washington 
(1935). 50 B. O. R. 238 ; Go Can. O. C. 
106.— CAN. 
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POST OFFICE. 

Part II. — Constitution. 

1. Add* Annotaiion : — Reid. Maokenzie-Kennedy v. Air Council, [1927] 2 K. B. 517. 


Part III. — Conveyance of Mails. 

43. Add. Annotation : — Retd. A.-G. v. Cornwall County Council (1933), 97 J, P. 281. 


Part V. — Offences. 


52a. .] — Deft, was charged before 

a ct. of summary jurisdiction with stealing a 
postal packet in course of transmission by 
post. A tost letter containing stamps & 
notes, & bearing a Saffron Walden postmark, 
was placed by an official of the Post Office 
in a post office letter-box at Edgware, but 
there was no evidence that the letter ever 
bad gone to Saffron Walden. Another 
official of the Post Office specially collected 
the letter on the same day, kept it in his 
possession overnight, & on the following 
morning placed it with letters to be delivered 
by deft. The letter was not proper to deft.’s 
delivery, & should have been tlirown out by 
him as a mis-sort. Deft., as he subsequently 
admitted, stole the stamps & notes from the 
letter & burned the cover Sc letter. The 
justices held that the letter was not in the 
ordinary course of transmission by post & 
dismissed the information : — Held : the letter 
never ceased to be a postal packet in course 
of transmission by post from the time when 
it was put in the post office down to the time 
when it was stolen by deft. ; &, per Avoby, J ., 
if there were any room for doubt on that 
oint, it became in the course of transmission 
y post when delivered to deft, on the morn- 
ing following the posting, because by Post 
Office Act, 1908 (c. 48), s. 90 (6), such delivery 
was deemed to be delivery to a post office. 


The case must be I’eniitted to the justices 
with a direction to find the offence charged 
proved.—HooD v. Smith (1933), 150 L. T. 
477 ; 98 J. P. 73 ; 32 L. G. R. 30 ; 30 Cox, 
C. C. 82, D. C. 


Sect. 5.— OTHER OFFENCES (p. 377). 

75a. Accommodation address — ^False information 
by u$er.] — Resp. was summoned for giving 
Mse information to the keeper of an accom- 
modation address registered for the receipt 
of letters, contrary to Official Secrets Act, 
1920 (c; 75), s. 5 (4). The magistrate dis- 
missed the summons on the groxmd that 
sect. 6 applied only to offences committed 
by keepers of accommodation addresses as 
distinct from persons using them, & that 
resp. could not be convicted under that 
sect. : — Held : the words of sect. 5 (4) were 
wide enough, Sc precise enough, to include 
also offences committed by users of accom- 
modation addresses, Sc resp. ought to have 
been convicted. — Stevenson v. Fulton, 
[1930] 1 K. B. 320 ; 105 L. J. K. B. 167 ; 
164 L. T. 162 ; 99 J. P. 423 ; 62 T. L. R. 
89 ; 80 Sol. Jo. 75 ; 34 L. G. R. 20 ; 30 
Cox, C. O. 293, D. C. 


PART I. 

id. Right of public to use postal ser- 
vice ,] — ^All members of the public in 
Canada have the right to make use of 
the public postal serrioo provided the 
Post Office Act is complied with, 
an illegal denial by the Postmaster- 
General of that right wonld be action- 
able. — ^Literary Recreations, Ltd. 
V, SAtfVB, U'9S21 3 W. W. R. 123 > 4 
D. L. E. 668 ; 68 0. 0. O. 385 ; 46 
B. 0. E. 116.— CAN. 

PART 11. SECT. 1. 

at. .1 — ^The power of the I^st- 

master-General under sect. 7 of 
Office Act, E. 8. C., 1927, & reg. 219 
made in pursuance thereof, to deter- 
mine what is & what is not " mailable 
matter & to prohibit the use of tbe 
malld for what he has declared not to 
be *♦ moUable matter,** is absolute & 
not open to review by a ot. — Lnm^ 
Ebobbations, lm >, v . Sauvb, {1932] 


3 W. W. R. 123 ; 4 P. L. H- 563 ; 68 
C. 0. Cf. 386 ; 46 B. 0. E. 116.— CAN. 

PART VI. SECT. 6. 

it WilfuUy delaying postal packet.] 
—Where a postman through foiwt- 
fulness failed to deliver a letter & ha ving 
discovered that failure before he had 
finished his round, did not r^uin & 
deliver the letter, but took it to 
the post-office intending to deliver it 
in the ordinary ooui^ next 
Held : he was not guilty under Post & 
Telegraph Act, 1901-1923, s. 109, of 
the offence o/ wilfully delaying the 
letter.— T a^or v. .Thorn, U982 
Argus L. R. 377 ; 6 A. L. J. 237 , 
47 0. L. R. 148. — AUS. 

PART VII. 

■a. Grant of licence to sell stamps by 
automatic maohine---^hether 
^lSrP06tmMt«r-General 
re^T a general Uoenoe to sell postage 


stamps, etc., by means of automatic 
maomnes, ** such licence to be for a 
period of ten years . . . & 
contract has been properly fulfilled 
thou for a further period of ten years 
without further agreement & upon the 
tennination of the said periods above 
the licence shall be renewed for further 
periods of ten years each suooejwlvely 
unless & until ** either party tonnlnated 
by notice. The Posfcniaster-Gtenerw 
terminated the agreoBient at the end 
of 1 0 years ; — Held : the licence w^ 
revocable at the Postmaster^weral’s 
discretion. He had no authority to 
grant It so as to bind his successor or 
the country at a future time. The 
ouestlon was one of statutory adminis- 
tration of the pubUo service; the 
Minister oouid depute the porfonnaniy 
of his duties only so for as authonseu 
by Parliament.— R. v, Dominion OF 
Canada Postage Stamp Vending Oa, 
Ltd., [1930J S. 0. E. 690 ; 4 D. L. E. 
241.— CAN. 
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Part fX.— Post Office Property. 


81a. •] — Proinises approved by the Post- 

master- General for use as a sub-post oftice 
& occupied as such by a scale payment sub- 
postmistress are not premises occupied ** on 
behalf of the Crown ” within Bating & 


Valuation Act, 1925 (c. 90), s. 64 (3), so as to 
be exempt from rateability, — Williams v. 
Neath Assessment Commiittee (1935), 164 
L. T. 201 ; 100 J. P. 71 ; 62 T. L. B. 152 ; 
80 Sol. Jo. 77 ; 34 L. G. B. 80, D. C. 


22 



VoLXXXm Casea9-»14S^ 


POWERS. 

Part I. — Definition and Classification. 

9. AM. Annotation : — Refd. Re Mills, Mills v, Lawrence, [1930] 1 Oh. 654. 


Part II. — Creation of Powers. 

17. Add. Annotation: — As to (1) Apld. Be Graham, Graham v. Graham, [1929] 2 Ch. 127. 


Part III. — Construction of Powers. 


28. Add, Annotation : — Retd. Be Mathieson, 
[1927] 1 Oh. 283. 

81. Add. Annotation : — Consd. Re Hluiker’s 

Kstate, Bromley v. Reed, [1937] 3 All K. R. 
25. 

Add. Annotation: — Consd. Re Shuker’s 

Estate, Bromlev v. Reed, [1937] 3 All E. R. 
25. 

87. Add. Annotation : — Consd. Re Shaker’s 

Estate, Bromley v. Reed, [1937] 3 All E. R. 
25. 

,] — -By his will a testator gave his 

residuary estate to his two sisters, O. L. & 
A. J. L., equally “ for their respective lives 
with full power to deal therewith as if it w'ere 
their own & on the death of either of them 
or in the event of either or both of them 
predeceasing me then I give & bequeath her 
or their share or shares to W. B. A. 
absolutely.” A. J. L. died during testator’s 
lifetime. 0. L. survived testator having 
made a will which, if it were proved, & if 
0. L. had a general power of appointment 
by will over the property given to her by the 
testator’s will, would operate as an execution 
of her power ; — Held : upon the construction 
of the will & in the events whicli had hap- 
pened, 0. L. was entitled to a life interest 
together with a general power of appoint- 
ment exercisable either inter vivos ov by will 
over one moiety of the capital of testator’s 
residuary estate. — Be Lawry’s Estatkj, 
Andrew v. Goad, [1937] 4 All E. R. 1. 

871 )^ ,] — X testator appointed his wife to be 

his sole executrix & trustee, & after her death 
his two nephews to be the exors. & trustees 
of his will. He. gave all his property, both 


real & i^ersonal, to his wife, her heirs, exors., 
administratorKS & assigns respectively, upon 
trust to deal with the same by w^ay of con- 
version, realisation, investment or (otherwise 
as she in her absolute discretion might think 
proper, & without rf3gard to any restriction or 
limitation of law or otherwise imposed upon 
trustees or exors., &> to retain the income 
thereof for her own use & benefit absolutely 
with power to convert to her own use from 
time to time such part or parts as she might 
think fit of the capital of testator’s real & 
personal estate, & aftcjr her death testator 
gave all his said property, or so much thereof 
as should not have been converted by his 
wife to her own use, to his trustees upon 
trust for sale & conversion for the benefit 
of themselves ^ other neph<3ws & nieces. 
Upon the death of testator, his widow caused 
a statement to be drawn up in which she set 
out the property & the terms of its adminis- 
tration, stated that the debts &> funeral 
expenses had been paid & declared that she 
liad converted the whole of the property to 
her own use : — Held : the will gave the widow 
a life interest in &; a general power (jf appoint- 
ment over testator’s estiite. Tlie declara- 
tion was a sufiicient exercise of this i>ower, 
the wViole had become vested in the widow 
absolutely. — Be Shukeii’s Estate, Bromi^ey 
V. Reed, [1937] 3 All E. R. 25 ; 81 Sol. Jo. 


498. 

33a. Power to appoint part of share — Whether 
including accrued shares.l—Rc Hutchinson & 
Settlement, Eon p> Dunn (1852), 5 De G. & 
Sm. 681 ; 17 Jur. 69 ; 64 E. R. 1297. 

45. Add. Annotation .-—As to (1) Held. Re Gooch» 
G^ch V. Gooch, [1929] 1 Ch. 740. 


PART III. SECT. 3, SUB-SECT. 1.— 
B. (a). 

46 i. Whether life estate enlarged.];^ 
A will next directed trustees .• To 
divide the residue of my estate into 
two equal shares each of which shares 
shall be held in trust by my said exor. 
& trustee & net income therefrom p^d 
to my nephew, the aforesaW P* T.. 
h my niece, the aforesaid J, T., during 


their respective lives. On the death 
of either the said P. T. or the ^Id J. r., 
the share of my estate from which they 
receive the net Income shall be dis- 
tributed as they shall by deed or will 
appoint & in default of such appoli^- 
meut or insofar as such appomtmont 
shall not extend, to their respective 
next of kin i-—Beld : the donees of 
the power could 

the power in his or her own favour so 


i to entitle thorn to have the half of 
le residue transferred to hini or her 
imediately.— TjBMPi.ET()N Estate, 

EMPJLKTON ■». ROVAL TKUST CO., 

9.16] 2 w. W. R. U] ; 3 D. L. R. 


PART III. SECT. 8. 

sd. Power to donee to pass corpus a 
well as income *] — Shaw v. Shaw (ie27)» 
59 N. S. H. 349.-~CAN. 
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Part IV. — Exercise of Powers. 


170. Add. Annotation : — ^Refd. Ee Symm’s Will 
Trusts, Public Trustee v. Shaw, fl936] 3 
All E. K. 236. 

171a. Appointment ** absolutely ” — Passes lee 
simple.] — In exercise of a special power of 
a]>pointment among her childien given by the 
will of testator to mvB. C., a married daughter 
of testator, Mrs. C. appointed that one-third 
share of certain freehold hereditaments Sa 
of the investments for the time being repre- 
senting the same should be held in trust for 
her daughter E. K., her heirs, exors., adminis- 
trators & assigns absolutely. Later, in 1901, 
in exercise of the same power, Mrs. O. by a 
deed made supplemental to the former deed 
of appointment, appointed that the trustees 
of testator’s will should stand possessed of 
the residue then remaining unappointed of the 
said hereditaments in trust, as to one-fourth 
share thereof for the said E. N. & as to three- 
fourth shares thereof for her son C. 
absolutely : — Held : applying the principle 
stated above, that the appointment made in 
1901 in favour of E. N. h C. upon its true 
construction carried the fee simple to those 
appointees according to their respective 
appointed shares. — Be Ajeiden, Short v. 
Camm, [1936] Ch. 320 ; 104 L. J. Ch. 141 ; 
162 L. T. 453 ; 79 Sol. Jo. 68. 

185. Add* Annotation : — Distd. Be Mewburn’s 
Settlement, Perks v* Wood, [1984] Oh. 112. 

186. Add. Annotation: — ^Dlstd. Be Mewbum’s 
Settlement, Perks v. Wood, [1934] Oh. 112. 

187. Add. Annotation : — ^Consd. Be Mewbum’s 
Settlement, Perks v* Woodf [1934] Oh. 112. 

187a. .] — ^A settloment executed before 

1926 declared trusts in favour of the children 
or remoter issue of the donee of a power of 
appointment under the settlement ** with 
such gifts over & generally in such manner 
for the benefit of such issue ” as the donee 
should by will or codicil appoint, but so that 
under any appointment a child should not 
take a vested interest unless being a son he 
attained the age of twenty-one years or 
being a daughter she atteoned that age or 
married. By his will, also executed before 
1926, the donee exercised the power, in 
accordance with its terms, in favour of 
his sons, daughters, & remoter issue, & further 
declared & appointed that the trustees for 
the time being of the settlement might at 
any time, but, with regard to any estate, 
funds or moneys in which any person or 
persons might have a prior life or other 
interest, with the writt^ consent of that 
person or those persons while having that 
interest, raise up to one-half of the then 
expectant, presumptive or vested share of 
any grandchild or remoter issue of his under 
the appointments made by the will & pay or 
apply the amounts raised for their benefit as 
the trustees should think fit: — Held: the 
ower of appointment was validly exercised 
y the will, ^ the toistees could properly 
exercise the power of advancement . — Bs 
Mbwburn’s Settlement, Perks v. Wood, 
[1934] Ch. 112; 103 L. J. Oh. 87 T 1^0 
L. T. 76; 77 Sol. Jo. 467. 


187b. Appointment on protective trusts.*^ 

-—Testator, in exercise of a power of appoint- 
ment among children ^ wue contained in 
his marriage settlement, bequeathed specific 
property to his son W., & direct^ his 
trustees to hold the income of the remainder 
of the trust property upon protective trusts 
for the benefit of his son O., & subject thereto 
to hold the remainder of such prroerty in 
trust for his granddaughter M. : — Held : as 
the appointment upon protective trusts,*’ 
as denned by Trustee Act, 1926 (c. 19), s. 83, 
gave a discretion to the trustees to apply the 
income in the event of a forfeiture for the 
benefit either of O. or of his wife or children, 
it was to that extent void, both as being 
(1) a delegation of the power & (2) in excess 
of it, & the clause contained in sect. 33 (1) (ii) 
must be struck out of the will for aU pur- 
poses ; (3) there was no interval of time 
during which the income of the appointed 
fund was undisposed of, but there was a valid 
appointment to O. for life or until an event 
should happen depriving him of the right to 
receive the income, & subject thereto for the 
granddaughter M, absolutely. — Be Boulton’s 
Settlement Trust, Stewart v. Boulton, 
[1928] Oh. 703 ; 97 L. J. Ch. 243 ; 139 L. T. 
288. 

208. Add. Annotations: — ^Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. 0. 641 5 H. & H., [1928] P. 206. 

256* Add, Annotations : — ^FoUd. Be Phillips, Law- 
rence V. Huxtable, [1931] 1 Ch. 847. Dlstd. 
Be Watts, Coffey v. Watts, [1931] 2 Ch. 302. 
Apld* Be J^oicey, Thompson v. Duncan (1932), 
173 L. T. Jo. 463. 

256a. .] — ^Under a settlemeat a fund was 

given to such persons, after the death of A., 
as he should, with the consent of the trustees, 
appoint by deed : — Held : the power was a 
general power, & the power having been 
exercised, the fund was equitable ass^ for 
the payment of A.’b debts, notwithstanding 
that the consent of the trustees to the 
exercise of the power was necessary. — Be 
Phillips, Lawrence v. Huxtable, [1981] 
1 Oh. 347 ; 100 L. J. Oh. 66 ; 144 L. T. 178. 

dnnotaiians Be Watts, Ootfey v. Watts, ri931] 

2 Oh. 802. Apld. Be Jolooy, Thompson v. Duncan (1032), 
173 L. T. Jo. i6$* 

256b. .h-Be JoiCEY, Thompson v. 

Duncan (1932), 76 Sol. Jo. 469. 

256c. Consent of settlor’s mother.] — A 

marriage settlement, dated in 1904, eontamed 
a clause empower!^ the settlor, the wife, 
at any time during the life of her mother by 
deed to revoke, with the consent of her 
mother, the trusts dedared by the settle- 
ment, & to appoint & declare, with the 
consent of her mother, any new or other 
trusts powers & provi^ns concerning the 
premises to which such revocation «hould 
extend. By a deed; dated in 1913, the 
settlor, with the consent of her mother, 
exercised the power ot revocation A new 
appointment in such a manner that after 
her death in 1928 the question arose whether 
certain trusts declared by the deed of 1913 
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wer 0 valid, tbair validity depending upon 

idie decision by the ot. of the qut-_ 

whether the power of revocation Sc new 
appointment was a general power or a specif 
power i~Held : it would not be right to 
hold that, upon the terms of the powers 
contained in the marriage settlement, the 
settlor was in substance the owner of the 
property, & consequently free to deal with it in 
any way she pleased, Sc the power was a special 
power.— Ba Wati», Oofpbt v. Watts, [1931] 
2 Oh. 302 ; 100 L. JT. Oh. 863; 146 L. T. 620. 

269a. Exercise by Joint wUl.]— Testator 

devised Sc bequeathed the residue of his real 
Sc personal estate to his wife for life Sc after 
her death to his son Sc daughter lor their sole 
Sc separate use during the term of their 
natural lives Sc after their decease to such 
persons Sc to such ends Sc purposes as the son 
Sc daughter should by will appoint Sc in default 
of appointment to his right heirs for ever. 
The brother Sc sister executed a joint will. 
The brother died in Nov. 1917, having by his 
separate will confirmed the joint will, & the 
jomt will, the separate will, Sc a codicil thereto 
were admitted to probate as being his last 
testamentary disposition. The mother died 
on Aug. 8, 1931. The question then arose 
whether the appointment by the joint will 
was a good exercise of the power of appoint- 
ment by the brother Sc sister : — Held : a 
joint appointment by will could be made by 
two persons ; if the sister did not revoke the 
joint will, then upon her death Sc the joint 
will being admitted to probate as part of her 
testamentary dispositions it would be an 
effective exercise of the power of appointment. 
Sc would comply with the requirements in 
the will of the father. — Be Duddbix, Round- 
way V. Roundway, [1932] 1 Ch. 686 ; 101 
L. J. Ch. 248; 146 L. T. 665. 

299a. .] — Ems V, Atkinson (1792), 3 Bro. 

0. 0. 665 ; 2 Dick. 769 ; 29 E, R. 701, L. 0. 

Annataiiom: — Beld. Socket v, Wray (1793)^, 4 Bro. C. 0. 
483 J Guise e. SroaU (1794), 1 Anst, 277 ; Whistler e. 
Newman (1798). 4 Ves. 129 ; Sperling v. Eochlort (1803), 
8 Ves. 164 ; Parkesr. White (1806). 11 Ves. 209 ; lUoharda 
r. Chambers (1806), 10 Ves. 680 ; Francis v. WigzoU 
(1816), 1 Madd. 258. 

303. Add, Anrwtalion : — Consd* Be Shuker’s 

Estate. Bromley Reed, [1937] 3 AU E. R. 
25. 

351a. Limitation to more restricted class In default 
ol appointment.] — Testator gave his widow 
E. fidl Sc complete control in the disposal of 
the principal moneys of his estate, at such 
times Sc in such proportions as she might see 
fit, whether by will or otherwise, for the 
benefit of his children or grandchildren ; but 
in the event of E.*s marriage or death, the 
trustees of the will were to divide the estate 
ratahly amoi^t testator’s children share Sc 
share alike. E, executed a deed poll appoint- 
ing a portion to a child, a portion to a grand* 
child. Sc a further portion to trustees in trust 
for the child s— Held : all these appointments 
were vaMd executions of the power. — 
Job V. Job {186S), 2 • R. 26. 

852. Add. Annotation : — Consd. Be Turner, Hudson 
V. Turner, [1982] 1 Ch. 31. 

860. Add. Annotation : — Hefd. Be Turner, Hudson 
t>. Tamer, [1932] 1 Ch* 31. 

860a. .] — Testator empowered his wife to 

appoint his estate, subject to her own life 
interest therein, to his two children, a son Sc 


a daughter, in such proportions as she should 
think fit, Sc directed that in default of appoint- 
ment it should be divided equally between 
them. The son predeceased hun, leaving one 
child. Testators widow by her wfil ap- 
pointed the estate to the dai:^hter. Upon a 
summom to determine whether the power 
was valid at the date of testator's death, Sc 
whether the appointment was valid in regard 
to one-half of the estate : — Held : (1) by 
reason of the death of the son before testator 
the widow had power to appoint only one- 
half of the estate ; (2) the appointment, 
though excessive, was not wholly void, but 
was valid up to one-half of the estate . — Be 
Turner, Hudson v. Turner, [1932] 1 Ch. 
31; 101 L. J. Ch. 49 ; 146 L. T. 209. 

862. Add, Annotation : — Consd. Be Turner, Hudson 
V. Turner, [1932] 1 Ch, 31. 

426. Add, Annotation : — ^Refd. Be Baker, Stead- 
man V. Dickson (1934), 78 Sol. Jo. 336. 

429. Add. Annotaiiona : — As to (3) Retd. Be 
Phillips, Lawrence v. Huxtable, [1931] 1 Ch. 
347. Generally i Refd. Be Park, Public 
Trustee v. Armstrong, [1932] 1 Oh. 680. 

462. Add, Annotation : — Consd. Be Vander Byl, 
Fladgate v. Gore (1930), 74 Sol. Jo. 770. 

453. Add. Annotation: — ^Refd. Be Vander Byl, 
Fladgate v. Gore, [1981] 1 Oh. 216. 

484. Add, Annotation : — ^Refd. Be Phillips, Law- 
rence V, Huxtable, [1931] 1 Ch. 847. 

486. Add, Annotation: — ^Refd. Be Pliillips, Law- 
rence V, Huxtable, [1931] 1 Ch. 347. 

487. Add, Annotation: — ^Refd. Be Phillips, Law- 
rence V, Huxtable, [1931] 1 Oh. 347, 

505a. .] — Under the will of a 

testator who died in 1890, A. had a general 
testamentary power of appointment over a 
share of his residuary trust estate. There 
was a provision that in default of appoint- 
ment the unappointed share should be held 
in trust for the persons who at the death of 
A, would be entitled imder Statutes of 
Distribution, A. by her will appointed her 
sister 1. her executrix Sc directed that all her 
debts Sc funeral expenses should be paid, Sc 
after giving certain pecuniary legacies she 
gave “ all the remainder of my property to 
my sister, I., to be disposed of as she thinks 
fit at her death." A. died a spinster in Feb. 
1929, but, as the husband of 1. had witnessed 
the will, the residuary gift could not take 
effect. Doubts having arisen whether A. 
had effectually exercised the general power 
of appointment given her by the will of 
testator: — Held: testatrix had shown an 
intention of taking the property subject to 
the power of appomtment out of the instru- 
ment creating the power by treating it as 
forming one mass with her own prop^y. It 
passed, therefore, as if she had died intestate 
in reelect of it v ent to the persons entitled 
accormng to the Administration of Estates 
Act, 1926 (c. 23).— zee Vander Byd, Flad- 
GATB V. Gore, [1931] 1 Ch. 216 ; 100 L. J. Ch. 
108 ; 144 L. T. 401 ; 74 Sol. Jo. 770. 

Subsequent confirmation by oodieil.} — 

(1) Testatrix in her will expressed an 
intention to exercise a power to appoint a 
life interest in certain trust funds or other 
property to her husband, but at the date of 
the will no such power had been created. 
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Subsequently, a power was created whereby 
she was given a power to appoint a life interest 
in certain trust funds to her husband, &, 
subsequently to the creation of such power, 
the testatrix made a codicil confirming her 
will in respect inter alia to the exercise of 
such power : — Held : there was a valid 
exercise of the power of appointment of such 
life interest in favour of her husband. 

(2) Subsequently to the date of the codicil 
another power was created, whereby the 
testatrix was given a power to appoint a life 
interest in other trust funds to her husband, 
but before her death she made no other will 
or codicil nor executed any other instrument 
whereby she exercised such other power : — 
Held : there had been no valid appointment 
of such life interest in such other trust funds 
in favour of her husband. — Re Bower, 
Bower v. Merger, [1930] 2 Ch. 82 ; 99 L. J. 
Oh. 17 ; 141 L. T. 639 ; 148 L. T. 674. 

521b. No subsequent exercise of power.] — 

Re Bower, Bower v. Merger, No. 521a, ante, 

627. Add, Annotation : — Consd. Elliot v. Joicey, 
[1935] A. 0, 209. 

637a. .] — Gginand v, Naisu (1845), 0 L. T. 

O. S. 18 ; 9 Jur. 703. 

652. Add. Annotation : — Retd. Re Vander Byl, 
Fladgate v. Gore, [1931] 1 Ch. 216. 

671a. Appointment to husband by will — Husband 
predeceasing testatrix — ^No intention to benefit 
husband’s estate.] — A wife, who was of 
illegitimate birth, having under the trusts of 
her marriage settlement, made in 1892, a 
general testamentary power of appointment 
in default of issue, by her will in express 


exercise of that power & to the intent that 
this my will shall take effect, whether I 
survive or predecease my husband,” 
appointed the residue of the settled funds, 
after payment thereout of her debts & some 
legacies, to her husband for his own use & 
benefit absolutely. Her will contained no 
other disposition than the appointment. 
Her husband having predeceased her she 
having died on Mar. 11, 1932, childless: — 
Held : even assuming testatrix knew that, if 
she died childless her husband predeceased 
her, the settlement funds would in conse- 
quence of her illegitimacy pass to the Crown, 
the prefatory words were ineffectual to 
appoint the residue of those funds to the 
exom. of the husband, so as to make it part 
of his estate, the appointment failed by 
lapse. — Re Ladd, Henderson v. Porter, 
[1932] 2 Oh. 219; 101 L. J. Ch. 392; 147 
L. T. 433. 

723. Add, Annotation : — ^Refd. Be Phillips, Law- 
rence V. Huxtable, [1931] 1 Ch. 347. 

726. Add. Annotation : — Consd. Re Phillips, Law- 
rence V, Huxtable, [1931] 1 Oh. 347. 

730. Add. Annotation — Refd. I, R. Comrs. v. 

1 Clarkson- Webb, [1933] I K. B. 507. 

748. Add. Annotation : — Consd. Re Chartres, Far- 
man v. Barrett, [1927] 1 Ch. 466. 

751. Add. Annotation : — Refd. Chamberlain v. 
Haig Thomas (1933), 17 Tax Cas. 696. 

768. Add. Annotation : — Refd. Be Mathieson, 
[1927] 1 Ch. 283. 

788. Add. Annotation : — Refd. Re Bower Williams. 
Ex p. Trustee, [1927] 1 Oh. 441. 


Part V. — Appointment Not in accordance with Terms 

of Power. 


830a. Appointment to trustees of child’s 

marriage settlement — Share settled.] — A 
daughter being entitled under the marriage 
settlement of her father mother to such 
share & interest in land & money as the sur- 
viving mother should appoint, provided by 
her own marriage settlement that all such 
share & interest to which she should become 
entitled, under her mother’s settlement, 
should be vested in trustees to the use of her 
intended husband for life, remainder to her- 
self for life, remainder to the children of the 


marriage. Four years after the marriage 
the mother appointed a sum to be paid to 
the trustees of the daughter’s settlement, 
upon the uses therein expressed, in satis- 
faction of the daughter’s share & interest 
imder the marriage settlement of the father 
& mother : — Held : this was substantially 
on appointment to the daughter, & valid.— 
Limbert V. Grotb (1832), 1 My. & K. 1 ; 
39 B. R. 681 ; sub nom, Lambard v, Grote, 
2 L. J. Ch. 10. 


PART IV. SECT. 10. SUB-SECT. 2.— 
B. (»). 

083 ii. .) — ^In exeoation of the 

powers reserved by a marriage settle- 
ment. a revocable appointment was 
made by deed whereby tbe appointors, 
husband &; wife, directed the trustees 
to hold the net purohase-money already 
received Sc to be received in respect of 
a certain contract of sale upon trust, 
on tbe death of the survivor of tbe 
appointors, as to three several sums of 
£15.000 for each of three of their 
daughters. &; as to £12.600 for their 
fourth daughter. & as to the " re- 
mainder ** one moiety to eac^ of their 


two sons. The contract of sale referred 
to was for a sum of £100,000. of which 
£20,000 had already been paid. The 
contract of sale was subsequently 
rescinded on the purchaser paying a 
further sum of £20,000 : — Held : in 
the events which had happened, the 
principle that, where a person disposing 
of a sum among different persons acts 
on the assumption that he is dealing 
with a^^d^of specific amount, ^ gives 

the’i^due to anothepriif tlTe^fu^^ 
falls short, aU the gifts abate pro- 
portionately. would not apply, & the 
sons would get nothing under the gift 
of the ** remainder.** — A'Bbokxtt v. 


TBtrsTKBs, Executors & Aobnoy Co. 
(1908), 6 0. L. R. 512.— AUS. 

PART V. SECT. 3. 

sa. Apjtointmmt to Ume of child - 
Where not among objects of power ,] — 
Moubrat*s Trustees v, Mourrav, 
(1929) S. 0. (Ot, of Sess.) 264.— SCOT. 

sb. Pouter to appoint among (Mldren 
— Appointment to child — Wm, power to 
appoint to child*a children — Void,] — Pf 
MgLban, Pbkpetual Kxors* Sc. 
Trustees assoon, op Austraua, 
Ltd. V, Lawrance. [1929] Argos L, U. 
216.— AUS. 
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Part VI.— Excessive, Defective, 

Appointment on protective 

trusts ,^’] — Be Bouxjton’s Sbttlembnt Trust, 
Stewart v. Boui^ton, No. 187b, ante* 

887, Add* AnnoUxlion : — Consd* Be Payne, Taylor 
v. Payne, [1927] 2 Oh. 1. 

891. Add* CiUUion : — subsequent proceedings* 2 
Bro. 0. O. 344, L. 0. 

910a. — — .] — Be Turner, Hudson v. Turner, 
No. SBOa, ante. 

971. Add* Annotation: — As to (1) Refd. Be Mills, 
Mills V. Lawrence, [1930] 1 Ch, 440. 

986. Add* AnnotaMon : — Consd. Be Phillips, Law- 
rence V* Huxtable, [1931] 1 Oh. 347. 

1004. Add* Annotation : — ^FoUd. Be Penrose, Pen- 
rose V* Penrose (1933), 49 T. L. B. 285. 

1005. Add* Annotation : — Reid. Be Penrose, Pen- 
rose V* Penrose (1933), 49 T. L. R. 285. 

1005a. .] — ^By her will E. J. P., a mar- 

ried woman, gave devised & bequeathed all 
her residuary real & personal estate to her 
trustees upon trust to pay the income thereof 
to her husband J. D. P. for his life & from 
& after his death upon trust for (inter alia) 
such of the following persons as her said 
husband should by deed or will appoint — 
namely, any issue (immediate or remote) of 
her husband’s late father subject to the rule 
againsli perpetuities. In default of the 
exercise of the power & subject to any partial 
exercise thereof testatrix declared that her 
residuary estate should be held in trust for 
lier four named sons as therein mentioned. 
Testatrix having died was survived by her 


and Fraudulent Appointments. 

husband, who by a deed poll executed shortly 
afterwards pux^orted to appoint a certain 
sum of testatrix’s residuary estate to him- 
self. He subsequently died, & on his death 
the question arose what estate duty became 
payable in respect of the residuary estate 
of testatrix. The point having arisen 
whether under the circumstances & having 
regard to the power of appointment given 
to the husband by the wul of testatrix he 
was a person “ competent to dispose ” under 
Finance Act, 1894 (c. 30), s. 6 (2), of the 
said residuary real & personal estate ; Sc 
whether, therefore, this residuary estate Sc 
the moneys which he purported to appoint 
imder the deed poll were liable for any Sc 
if so what estate duty, an originating sum- 
mons was taken out by his trustees for the 
pmpose (inter alia) of determining this ques- 
tion : — Held : the husband was himself an 
object of the power Sc could, after the death 
of testatrix, appoint to himself the whole 
of the fund by deed. Further, he was a 
person “ competent to dispose ” within 
Finance Act, 1894 (c. 30). s. 5 (2), & therefore 
estate duty became payable on his death in 
respect of such part of testatrix’s residuary 
estate as then remained subject to the trusts 
of her will. — Be Penrose, Penrose v* Pen- 
rose, [1033] Oh. 793; 102 L. J. Ch. 321 ; 
149 L. T. 325 ; 49 T. L. B. 285. 

1036a. .] — Be Nicholson's Settlement, 

Molony V. Nicholson (1937), 51 T. L. B. 249. 

1051. Add, Annotation: — As to (1) Refd. Be 
Lanyon, lanyon v. Lanyon. [1927] 2 Ch. 
264. 


Part VIII. — Extinguishment and Suspension of Powers 


1098. Add* Annotation : — Consd. Be Mills, MUls v* 
Lawrence, [1930] 1 Ch. 664. 

1101a. Power appendant or appurtenant.]— 

A testator by his will directed the income of 
bis net residuary estate to be accumulated 
for a period of twenty-one years from his 
death, Sc subject to certain trusts in favour 
of an infant grandson, Sc his issue which 
failed owing to the death of the grandson 


unmarried, doclai’ed that the trust fund Sc all 
statutory accumulations of income were to 
be held upon such trusts for the benefit of all 
or any one of the children Sc remoter issue of 
testator’s father, who in the opinion of 
testator’s brother, one of the two trustees of 
the will, should evidence an ability Sc desire 
to maintain the family fortune by replacing 
the sums of which it had been depleted by 


PART VL SECT. 1, SUB-SECT. 2.— A. 

1 1. .) — Where the exercise of a 

power, In so far as it purported to 
reduce the rRrht of fee conferred on the 
objects of the power to a life rent, was 
vlira Viren Sc tnyalid : — Held : as it was 
impossible to separate the valid from 
the invalid portions of the appoint- 
ment without dislooatinir the whole 
scheme of division contemplated by 
the truster, the whole exercise of the 
P^oww fell_to be disregarded. — M ac- 

11027) S. 0. 424.— SCOT. 

PART VL SECT. 2, SUB-SECT. 1. 

% i, J — ^Testator by his will 

mrocted trustees to stand possessed of 
his trust estate upon trust for any one 
or more of hie children Sc in such 
planner as his wife should by deed or 
by will appoint. After his death, the 
trustees, one of whom was Vue wife, 
transferred all the trust estate except 


one parcel of land to certain of t.ho 
children, purporting to do so in pur- 
suance of the power of appointment 
contained in the will. The wife by 
her will devised, bequeathed, & ap- 
pointed all her real & personal estate 
over which she had a general power of 
appointment to one particular f«hUd : — 
MeM : the power of appointment 
created by testator in his wDl was a 
special power, Sc it was not executed 
by the exorcise of the general power 
of appointment by the wife in her will. 
— Re Hogarth, (1935) Q. S. R. 211. — 
AUS. 

PART VII. 

1086 i. Not aided hy equity, 1 — Under a 
settlement made in respect of a previous 
marriage a person reserved power to 
appoint in favour of any after-taken 
wife a speotfled interest in certain 
property. The power was exerc^ble 
by d<^ executed prior to remarna^ 
or by will. The first marriage was die- 

27 


solved. A proposal of maJTiage made 
by him to another lady was accepted 
subject to her father’s consent. The 
father required information as to his 
financial position & what provision ho 
proposed to make for his prospective 
wife. In a document written by him, 
but unsigned, he gave a short account 
of the estate from which his property 
was derived, & how ho had settled his 
interests therein, & continued : “ The 
effect of the estate on B. In the event 
of my death before B. — B. will bo paid 
a third of the estate during her life- 
time.'’ The marriage was duly cele- 
brated, but four months later no died 
Intestate : — Held : the document did 
not evidence an intention to execute 
the power ; therefore, as it was a case 
of non -execution of a power. Sc not 
defootivo execution. It could not be 
aided by the ct. — A lison v . Alison 
(1934), 61 O. L. II. 663 : 34 8. R. N, 
k* W. 488 : 61 N. S. W. W. N. 172 ; 8 , 
A. L. J. 194.-- AUS. 
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death duties & other taxation, as testator’s 
brother should by any deed roTooable or 
irrevocable appoint, & in default of such 
appoinlanent in trust for such brother 
absolutely \—EM : the poww was a power 
appendant or appurtomnt k not a power 
coupled with a trust or a duty in the nature 
of a trust, k aocor^ngly that it could be 
vailidly released by the donee.— fie MiLis, 
Mills v. Dawbencb, [1930j 1 Ch. 654 ; 09 
L. J. Gh. 396 ; 143 L. T. 409 ; 46 T. L. B. 
828 ; 74 Sol. Jo. 437, C. A. 

1102. AM, Annotation Oistd. Be Mills, Mills v. 
Lawrence, [1930] 1 Oh. 664. 

1103. AM. Annotation Dlstd. Be Mills, Mills v. 
Lawrence, [1930] 1 Cb. 440. 

1104. AM, Armotatwn Dlstd. Be Mills, Mills v, 
Lawrence, [1930] 1 Ch. 654. 


1105a. Mutoal wUla— Wife enreody nfWUilitt 
from eznebbi; jwvar.]— mne by h«r win 
^ wife exiH^y refrained from exendsing 
a power of appointment, which she had, but 
abstained from »tinmdsdiing it, k cimfined 
the operation of her will to her own propertt, 
k there was nothing in the husband’s wiU, 
which either put the wife to hw election or 

S ut her in the portion of aeeldiig at the same 
me to awrobate k to reprobate its pro* 
visions .* she wee in no way precluded 
from exercising her power of iq>pointment by 
a subsequent will.— GnaY v. PsmivnrAL 
Tbustbb Co., [1928] A. 0. 891 ; 97 L. J. 
P. 0. 86 ; 189 L. T. 469 ; 44 T. L. B. 654, P. 0. 
1111. AM, Annotation .‘—Retd. JfZe Mills, Mills v. 

Lawrence, [1930] 1 Ch. 664. 

1115. AM. Annotation Reid. Be Mills, Mills e. 
Lawrence, [1930] 1 Ch. 440. 


Part IX.— Powers in the Nature of Trusts, 


1135. AM.Citalion:--onappeai,suhnom.WiLTm 

V. MatTKDB (1815), 19 Ves. 424, L. C. 

AM. Annotations Refd. Be Smclair’s Settle- 
ment, Crump V. Leicester (1886), 56 L. T. 83. 
Mentd. Christian v. Poster (1846), 2 Ph. 161. 

llSla. Validity— Power to donee to appoint to 
any one ** other than herself.”}— A power to 
a donee to appoint the income of a fund to 
any person, ‘‘other than herself,” or persons I 
or charitable institution or institutions, is 
valid. 

Testator gave his residue estate to his 
trustee in trust to pay the income thereof to 
any person, ‘‘ other than herself,” or persons 
or charitable institution or institutions, k in 
such shares & proportions as his sister, J., 
should from time to time during her lifetime 


direct in writing, k from k after her decease 
in trust as to both coital k Income for the 
Imperial Merchant Service Guild for the 
benefit of their stress fund absolutely: — 
HM : the trust was a valid k effefctual trust, 
k the power conferred thereby on J. was 
a valid rower, exemisable by her.- Be Pam, 
Public TO78TBB v. Abmstbong, [1932] 1 Oh. 
580 ; 101 L. J. Ch. 296 ; 147 L. T. 118. 

1213. AM. Annotation Be Blackwell, 

BlacfcweU v. Blackwell, [1929] A. C 318. 

1238a. .]— Davib V. Hoorn (1711), 6 

Bro. Pari. Oas. 51 ; 2 E. B. 026 ; sub nom, 
Davy v. Hoopbb, 2 Vem. 665 ; 1 Bq. Cas. 
Abr. 336, pi. 6, H. L. 

Annotations .'—B^ Belladsv. Uthwatt (1787), West temp, 
Hurd. 273 ; Obolmoaddey v. Mejrrlok (1758), 1 Bden, 77. 


PRACTICE. 


See Pleading & Fbaotice at end of Volame after Work k Labour. 
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PRESS AND PRINTING. 

Part II.— Printers and Publishers. 

18« After this case add : — 16. Add* Annotation : — Consd. Bradstreets 

Frintm of bank-notes — Standard of care British, Ltd. v. Mitchell (1932), 48 T. L. R. 

required.] — See Bankebb, No. 456a. I 670. 
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Part III. — Editors, Authors, and Journalists. 


Add* Annotation : — Refd. Tolley o. Fry J. S. 
& Sons (1929), 46 T. L. R. 108. 

Add* Annotation : — Reid. Messager v* British 


Broadcasting Oo. (1928), 97 L. J. K* B 
261. 

44. Add* Annotation : — Refd. Messager v* British 
Broadcasting Co., [1927] 2 K. B. 543. 


Part IV.— Newspapers. 


79. Add. Annotation : — Ae to (2) Refd. _ - 
Nicholson & Sons, Ltd., Application, Re 
Bass, Ratcliff & Oretton’s Trade Mark, 
[1931] 2 Oh. 1. 

88. Add. Annotation : — Refd. Cope v* Evans 
(1876), 30 L. T. 292. 

90. Add* Annotation: — Refd. Sinanide v. La 

Maison Kostneo (1928), 139 L. T. 305. 


102a. Plumber & Decorator, Gas & Sanitary 
Engineering Journal— Plumbing & Decorating, 
Sanitary, Water, & Gas Engineering Chronicle.] 
— Held : there was no such close resemblance 
of title between these titles as would justify 
the ct. in granting an injunction restraining 
the publication of the latter journal. — 
Dale, Reynolds & Co. v. General News- 
paper Co. (1884), 1 T. L. R. 177, D. 0. 


Part V. -Publications Other than Newspapers. 


114. Add. Annotations : — Refd. United Indigo 
Chemical Oo. v. Robinson (1931 ), 49 R. P. C. 


178 ; Reid & Sigrist, Ltd. v. Moss 
Mechanism, Ltd. (1932), 49 R. P. C. 461. 


Sc 


PART I. SECT. 2. 

sa. Meanino of printing — Repro^ 
dvotion hy Roneo process,] — An aooiised 
was ohareod tmder sect. 3 (2) of 
Printing Act, 1829, with bavi]^ dis- 
persed a pamphlet, npon which the 
name and place of abode of the printer 
was not printed. He had distributed 
papers containing a notification of a 
lecture to be delivered at a hall. The 
writing on the papers so distributed 
was produced by a process known as 
the Boneo ** process, & the papers 
did not contain the name and address 
of the person responsible for their 
production : — Held : the production of 
writing by the " Eoneo process was 
not printing within Printing Act, 1890, 
Sc aoonsed was not guilty of the offence 
charged.’— B. v. Banks (1932), 32 
a « ^ IT. W. N. 


•d. Printer cdso publisher ,] — Where 
the same person or body is both the 
printer & publisher of a newspaper the 
printing thereon of the statement that 
It is “published by“ said person or 
body is a substantiail Sc suff&caent com- 
pliance with sect. 10 of Newspapers 
Act. R, 8. M., 1913, which provides 
ttot in some part of every newspaper 
there shall be printed the real name “ of 
every printer Sc publisher thereof.” — 
PoLfsa WOBKMie' ASSOON., 
[1937 1 2 W. W. R. 67.— CAN. 


II, SECT. 1. 

tmeral,] — Hab 
“ (1928), 

I. L. R. dff isrios::^.. 

tb. Might bf aetidn for work done^ 


of layout dr cover — No order 
for ■ pHnting piwn.]— 'Mortimer ^ Co., 
Ltd. V . Fronton AO Breweries, Ltp., 
[1930] 1 V, L. B. 182.— ’CAN. 

PART IIL SECT, 3. 

DtUytohexm^mmtalntedwiih his 
duties rfr fiobaittea,)— K. E. ». Maung 
To Saw (1927), I. L. R. 6 Han. 39. 
— IND. 

sf. Contract in restraint of trade — 
Wh^ amounts to.)— A contract to serve 
as a ioumalist for two years contained 
a provision that the journalist would 
not, \rithout the previous consent in 
writing of the oo. contribute any articles 
or supply any information to any 
newspaper puoUshed or printed In 
Australasia with one named exception. 
During her contract she was bound to 
supply a we^ly pa^ to the newroaper 
of her employer. During the time of 
her contract the journalist ceased to 
supply this weekly page ; ^she was 
offered employment by another news- 
paper, which published an annoimw- 
ment that the joumaUst was exclusli^ly 
engaged by that newspaper. The 
journalist also informed her provio^ 
employer that she would not supply 
any more matter for Its newspaper. 
An interlocutory Injunotlon was grants 
prohibiting the Journalist from ^ntri- 
buting to any ne^paper PJJbltehed & 
printed In Australasia (with the 
exception mention^ 
corresponding Injunction was 
against the other newspaper 

not clMiriy appear on the 
OTiAMiae that ctause restrict^ 
contributions to otoer 
was void Or sA injunction was an i 


inappropriate remedy. — G ordon v. 
Smith's Newspapers, Ltd., [1931] 
S. A. S. R. 307.— AUS. 

PART IV. SECT. 1. 

sd. Wh4xt are.] — The ** Social & In- 
dustrial Review,’' a publication printed 
Sc published by the Dept, of Labour 
appearing once a month Sc containing 
some items of news of a special cha- 
racter, but principally articles upon 
industrial & economic subjects : — 
Held : not to be a newspaper within 
sect. 7 (2) of Act 27 of 1925.— R. v, 
Lewin. [1930] App. D. 844. — S. AF. 

sX. Local newspaper — What is.] — 
'* Looal newspaper *' in sect. 65 (2) of 
Railways Act means a newspaper 
which is issued from the locality Sc not 
one which, issued from elsewhere, may 
be read in the locality.— Secretary op 
State for India in (Jounoil r. Habna- 
RAIN Bbnqalohand (1931), I. L. R. 63 
All.— mo. 

PART IV. SECT. 2, SUB-SECT. 2,— A. 

sm. Use of disused name — Action for 
passKAf off.] — The mere fact of a news- 
paper having ceased to use name 
ttiat had become associated with the 
goodwill of its business was held to bo 
in Itself no absolute bar to a right of 
action for “passing-off” by use of 
the disused name.—” Independent ” 
Newspapers v. “ Irish Press,” [1932] 
1. R. 616,— m. 

PART V. 

sL What amounts to printing-^Jn 
Press AH ,] — The ofperation of multi- 
ply]^ ooples by means of a oyclostyle 



Oases 115a— 140. - English and Empire Digest Supplement, 


115a. Title of publication — Infringement of right 
of property — What amounts to.] — This action 
was., brought to restrain defts., Sir Isaac 
Pitman & Sons, Ltd., from selling or offering 
tor sale two books which they had recently 
put on the market entitled : “ How to 

appeal against your rates within the Metro* 
polls “ How to appeal against your rates 
without the Metropolis ** as being books 
offered for sale under titles likely to be con- 
fused with two books published by pltf. 
entitled : “ How to appeal against your 
rates in the Metropolis,** & How to appeal 
against your rates outside the Metropolis.** 
Pltf.’s books were first published in the 
year 1887 So went through several editions. 
The books had been extensively advertised 


So the last editions of the books were pub- 
lished in Nov. 1929. Defts.* books were 
first published in Jan. 1930. Notwithstand- 
ing the fact that it was proved defts.* books 
him on one occasion been confused with 
pltf.*s books it was held not to be established 
by the evidence that defts. had been passing 
off their books as the books of pltf. : — Held : 
the words ** How to Appeal against your 
Kates ** which were fairly descriptive of the 
contents of defts.* book as well as of pltf.’s, 
had not acquired a secondary or special 
meaning as meaning pltf.*s books only. The 
action was dismissed with costs. — ^Mathieson 
V. Pitman (Sir Isaac) & Sons, Ltd. (1930), 
47 R. P. 0. 641. 


Part VI.— Advertisements. 


119. Add, Annotation : — Consd. R. v, London 
County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215 ; 
Kitchener v. Evening Standard Co., [1936] 1 
All E. K. 48. 


After this case add : — 

— jSce Criminal Law, Nos. 8178a, 
8178b, ante. 


Part IX. — Stationery Office. 

140. After this case add: — 

.] — See, also, CoPYBianr, Vol. XIII., pp. 198, 199, Nos. 333*-348. 


machine 1 h a printing operation within 
Press & llogistration of Books Act, 
1867. — I14MESHWAR PRASA-D VERMA 
V, Ktno-Emperor (1932), I, L. R. 10 
Pat, 492.— IND. 

PART VI. SECT. 4. 

sf. Action for refusal to insert .] — 


Pltf. published the profprammes for 
all vthe motor cycle race meeting 
conducted by W, A. Speedways, Ltd. 
Pltf.'s canvasser interviewed deft., & 
obtained from him a written order to 
insert a full page advertisement in each 
issue of the programme at the rate of 
£2 per issue. After the advertisement 


had appeared several times, deft, 
refused to go on with the arrange- 
ment : — Held : on the facts there was 
a valid contract for the insertion of 
the advertisement In the whole issue of 
programmes for the season. — O cneen 
t). Van Heurok & Thomas, Ltd. (1930), 
W. A. L. R. 13.— A US. 


30 


Vd. XXZVH. Oases 8ft— 84b. 


PRISONS. 

Part il. — Prison Officers. 

Detention alter receipt ol remission marks.] — Mobbiss v. Winter, No. 34b, post. 


Part III.- 

32a. Right of prisoner’s solicitor to see witness in 
prisoner’s ^presence.] — A. was to be tried for 
felony at the assizes for the county of W., & 
B., a material witness for A,, was committed 
to tho W. city prison for further examination, 
on a charge of felony : — Held : before the 
trial of A., the governor of the W. city prison 
ought to allow A.’s attorney to see B. in his 
presence. — R. v. Simmonds (1835), 7 C. & P. 
176. 

34a« Receipt of remission marks.] — Morbiss v. 
Winter, No. 34b, post. 


Sub-sect. 2. — On Earning Remission (Vol. 

XXXVII., p. 661). 

34b. No legal right to discharge.] — M. was con- 
victed in Dec. 1925, of certain misde- 
meanours & sentenced to two years* 
imprisonment with hard labour & twelve 
months* imprisonment, the sentences to run 
consecutively. An order was made by the 
ct. directing that he should be detained in 
prison in conformity with the sentences 
passed. He was first detained in Ports- 
mouth Prison & afterwards in Pentonville 
Prison. In Dec. 1927, after M. had been 
removed to Pentonville Prison, the Governor 
of Portsmouth Prison indorsed on M.*s stage 
card the forfeiture of five remission marks, 
to make it agree with M.’s record. There 
was a dispute whether or not the Governor 


Prisoners. 

of Portsmouth Prison had ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. As a 
result of the forfeiture of those five marks 
M. was released by the Governor of Penton- 
ville Prison on July 21, 1928, instead of on 
July 20. On Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to recover damages for his detention in 
prison during that one day. The jury found 
that the Governor of Portsmouth Prison had 
not acted maliciously nor with intention to 
injure M., & that he had not made a false 
statement : — Held : the Prison Rules did not 
confer upon M. any legal right to an earlier 
discharge by the obtaining of remission 
marks, & that therefore the action could not 
succeed against either of the Governors ; 
having regard to the findings of the jury the 
action could not succeed against the Governor 
of Portsmouth Prison ; that deft, was 
protected by Public Authorities Protection 
Act, 1893 (c. 61), as the action was not 
brought within six months of the act that 
caused the damage, there being no con- 
tinuance of the injury or damage, as there 
was no continuance of the act by tliat deft, 
which caused the damage ; lastly, the 
Governor of Pentonville IMson was pro- 
tected, as he had merely acted in pursuance 
of the order of the ct. — Morbiss v. Winter, 
[1930] 1 K. B. 243 ; 99 L. J. K, B. 101 ; 142 
L. T. 67 ; 46 T. L. R. 043 ; 28 Cox, C. C. 
687. 


PART III. SECT. 1, SUB-SECT. 1. 


PART III, SECT. 1. SUB-SECT. 8. [1933] S. C. (J.) 72.-~SCOT. 


«a. IrregiUar removed of prisoner — 
Under Police db Prisons Jiegulation 
Act — Release hy habeas corpus .] — 
Police & Prisons Begulatlon Act, 
H. S. B. 0. 1924, o. 91, s. 33, cannot 
be Invoked to support the A.-Q/s 
removal from one gaol to another of 
a prisoner who has been committed for 
an offence under the Criminal Code. 
Whore a prisoner convicted under the 
Code was so removed under said section 
after serving part of his sentenoe an 
order for his release was made under 
habeas corpus . — R. v. Tarchuk, [1928] 
3 W. W. R, 677 ; 60 Can. Orlm. Cas. 
423.— CAN, 


j i. Right to take finger prints .} — By 
relations dated Aug. 20, 1004, made 
under Penal Servitude Act, 1801 
(c. 69), 8. 8, it is enacted that untried 
criminal prisoners shall not be measured 
while in prison save by order of tho 
Secretary for Scotland or upon a 
8heriff*B or magistrate’s warrant; — 
Betd : at common law the police were 
entitled, without a warrant, to take 
tho finger prints of a ^rson appre- 
hended on a criminal charge but not 
yet committed to prison, & their right 
to do so was unaffected by the statute 
& regulations referred to. — Adair v. 
M’Garry ; Btrnb v. H.M. Advocate, 


PART in. SECT. 2, SUB-SECT. 4. 

sb. Breach of parole — Prisoner un- 
lawfuUv ai large .] — A prisoner is un- 
lawfully at largo under sect. 186 if 
he breaks his parol. — R. v. Clarke 
(1934), 63 Can. C. C. 296.— CAN. 


PART III. SECT. 4. SUB-SECT, 2. 

sd. Injury to prisoner — Non-repair 
of prisons — Whether action lies against 
rnunidpalily .] — ^A municipality is not 
liable for injury to a prisoner caused by 
failure to repair a gaol. — Gaxjtrean v. 
Westmorland, [1934] 3 D. L. II. 672; 
8 M. P. R. 45.— CAN. 
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Gaaes 28s— 1080 . Engush akd Empire Digest Supplement. 


PRIZE LAW AND JURISDICTION. 


Part II. — Rights in Prize. 


29a. Power unaffected by Civil List Acts.] — The 
power of bounty which the Crown was accus* 
tomed to exercise by way of redress of hard- 
ship to subjects or neutrals from decrees of 
the Prize Ct. exists unimpaired by the Civil 


List Acts. — T hs Odsssa, The Woolston, 
[1916] 1 A. 0. 145 ; 85 L. J, P. C. 49 ; 114 
L: T. 10 ; 32 T. L. R. 103 ; 00 Sol. Jo. 292 ; 
13 Asp. M. L, C. 216, P. 0. 

JnnokiHon ;--€lon8d. The Zamora. [1916] 9 A. C. 77. 


Part III. — Enemy Character. 


176. Add* Annotation : — Hefd. Sassoon v. Inter- 
nationa] Banking Corpn., [1927] A. C. 711. 

192. Add, Annotation : — ^Refd. AUgemeine Ver- 
sichenings-Gesellschaft Helvetia v. German 
Property Administrator, [1981] I K. B. 672. 

220. Add. Annotation : — ^Distd. AUgemeine Ver- 
sicherungs-Gesellschaft Helvetia v. German 


Part IV.- 

827. Add, Annotation: — A$ to (1) Retd. AUge- 
meine Versicherungs-GeseUschaft Helvetia v. 


Property Administrator, [1931] 1 E. B. 
672. 

220. After this case add : — 

Abandonment to neutral underwriter by 
enemy — After seizure tn prize — ^Detention 
under Order In Council — Application of 
Trading with the Enemy Amendment Act, 
1914 (c. 12), s. 6.] — See Aliens, No. 389a. 


Capture. 

German Property Administrator, [1931] 1 
K. B. 672. 


Part V. — Rights, Duties and Liabilities of Captors. 

497. Add. Annotation : — ^ReW. Croft v. Dnnphy I 620. Add. Annotation: — Consd. The Bathori 
(1932), 48 T. L. R. 652. | [1933] P. 22. 


Part VII. — Contraband. 

780. Add, Annotation : — Refd. Poster v, Driscoll, 866. Add, Annotation : — Generalty^ Refd. Sassoon 
Lindsay v, Attfleld, Lindsay v, Driscoll, v. International Banking Corpn., [1^7] A. C. 

[1929] 1 K. B. 470. 711. 


Part IX. — Jurisdiction of Prize Courts. 

1066. Add, Annotation: — Refd. The Bathori, v, German Property Administrator. [1931] 

[1933] P.22. IE. B. 672. 

1080. Add. Annotation: — Refd. AUgemeine Ver- 
1071. Add. Annotation: — OeneraUyt Consd. Allge- sicherungs-Gesellschaft HelvetSt v. German 

meine Versicherungs-GeseUschaft Helvetia Property Administrator, [1931j 1 E. B. 672* 


PART V. SECT. 4, StIB-SEOT. 8.-^A. 

671 i, ZAahUity f<JT wrmaf\a can^e.\ 
ZooiAOK (ISIS), Stewart, 

vAN. 


PART VI. SECT. 4, SUBHOZOT. 6. 
t JSetfed,, Stewart, 88, xu 

PART VI. SECT, 7. 
a, Reeadi, Stewart, 88# n. 


m 


PART VH. 6, SOT-SBOT. 4. 

r. Jimwt., s. 



VoL SXXVIL— Mze Law. Oaaes U08a— 166S. 


Part X, — Claims. 


1103a* Enemy country annexed to 

Allied country by treaty — ** Property rights 
dc interests of nationals transferred to 
Allied Powers*] — In 1930 applts., then & 
since an Italian corpn., brought an action 
in the Prize Ot. olaimihg damages against the 
Crown on the ground that in Sept. 1914, 
a British cruiser had sunk their steamship 
while she was proceeding from Havre to Vigo 
un<ler a safe conduct issued by the French 
authorities & confiimed by the British, 
The ship flew the Austro-Hungarian mer- 
cantile najg, & throughout the war applts. 
were nationals of Hungary. They con- 
tended, however, that the tieaty of peace 
with Hungary (the Treaty of Trianon) was 
not binding upon them, because before it 
came into effect they had ceased to be 
nationals of Hungary, as Fiume, where they 
were domiciled, had been recognised as an 
independent state ; further, that the treaty, 
upon its true construction, did not adversely 
affect their claim. The Treaty of Trianon 
provided by sect. IV., art. 232 : “ the 

question of private property, rights & 
interests in an enemy country shall be 
settled according to the principles laid down 
in this sect, & to the provisions of the annex 
hereto ” ; & by the annex ; “ No claim or 
action shall be made or brought against any 
Allied or Associated Power ... by any 
Hungarian national, or by or on behalf of any 
national of the former Kingdom of Hungary, 
wherever resident, in respect of any act or 
omission with regai’d to his property, rights 
or interests during the war. . . An Order 


in Council declared that the above provisions 
of the treaty should have full force Sc effect 
as law. The Order was made under the 
Treaty of Peace (Hungary) Act, 1921 (c. 11), 
& by sect. 1 (2) of that Act was to have 
‘‘ effect as if enacted in this Act : — Held : 
applts.’ right, if any, to claim before an 
English Prize Ct. would be property in 
England, & the above provision of the annex 
defeated it. That provision was clearly 
intended to cover applts., & having regard 
to the terms of the 1921 Act any English Ct,, 
whether in prize or not, was precluded from 
considering whether in international law the 
treaty bound those who at its effective date 
were no longer Hungarian nationals. — ^T hh 
Ba^thort, [1934] A. C. 91 ; 403 L. J. P, 
25 ; 150 L.. T. 221 ; 60 T. L. 11. 102 ; 18 
Asp. M. I.. O. 468, P. O. 

1104. Add, Annotation : — Refd. The Bathori, 
[1933] P. 22. 

1110, Add, Annotation: — Refd. Buckland v, B. 
(1933), 102 L. J. K. B. 404. 

1121, Add, Annotaiion: — ^Refd. Allgemeine Ver- 
sicherungs-Gesellschaft Helvetia v. German 
Property Administrator, [1931] 1 K. B. 672. 

1131, Add, Annotation: — Consd. Allgemeine Ver- 
sicherungs-Gesellschaft Helvetia v, German 
Property Administrator, [1931] 1 K. B. 672. 

1177a. .] — The Anna Christiana (1778), Hay 

& Mart. 161 ; 166 E. E. 37. 

1139a. .1 — ^The Vbouw Henrietta (1803), 5 

Ch. Rob. 75, n. ; 166 E. R. 702. 

Annotation The Roland (1915) 84 L. J. P. 127. 


Part XI. — Procedure. 


1302a. Ship formerly enemy property — | The IIockino, The Genesee (1017), 8 

Transfer ot ownership.]— ^The Kankakee, ' Lloyd, Pr. Cas. 74. P. C. 


Part XII.— Prize Salvage. 

1419. Add, Annotation : — Consd. Admiralty Comrs. r. Valverda Owners, [1937J 1 K. H. 745. 


Part XVI. — Requisition by Admiralty. 

1668. Add. Annotation : — Consd. The Bathori, [1033J P. 22. 
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VoLXZXVQL Gases U-«8ib 


PUBLIC AUTHORITIES, BODIES AND OFFICERS. 
Part I. — Acts of State. 


11, Add* Annotation: — Consd* Musmaim v» 

Engelke, [1928] 1 K. B. 90. 

13. Atld» Annotations : — Consd. Bank of Ethiopia 
V. National Bank of Egypt St, Liquori, [1937] 
3 All E. R. 8. Rofd. Eazard Bros. & Oo. v. 
Midland Bank, Ltd. (1932), 148 L. T. 242; 
Be Russian Bank for Foreign Trade, 119<i3) 
Oh. 745. 

14. Add* Annotation : — ^Apld. Engelke v. Mus- 
mann, [1928] A. 0. 433. 

16. After the cross-reference following this case 
add Status of person claiming diplomatic 
privilege.] — See Constitution ai. Law, No. 
418a.’* 

47. Add. Annotations : — Folld. Civilian War 
Claimants Assocn., Ltd. v. R., [1932] A. C. 
14. Consd. Hungarian Property Adminis- 
trator V* Finegold (1931), 100 L. J. K. B. 383. 
Apld. German Property Administrator v. 
Knoop (1932), 49 T. L. R. 109. Refd. Re 
Mason (1928), 97 L. J. Oh. 321. 

48a. .] — ^By Treaty of Versailles (Art, 232), 

Germany undertook to make compensation 
for all damage done to the civiJian population 
of the Allied & Associated Powers & to their 
property during the period of the belligerency 
of each as an Allied or Associated Power 
against Germany the aggression of 
Germany St her allies, St moneys were 
received by the Crown under this Article. 
By a petition of right the suppliants, as 
assignees of civilian claimants who had 
suffered loss or damage by German aggression 
during the War, claimed on their behalf 
payment of compensation out of th© moneys 
paid or payable as reparations under the 
above Article. The case made by the 
petition was that the claimants had sent 
particulars of their claims, first, to Foreign 
Claims Office &, afterwards, to Reparation 
Claims Department in accordance with the 
instructions of His Majesty’s Govt., that 
these claims had been duly verified by the 
Govt., St were included in the agreed total 
of claims for reparations which Germany 
was required to pay under the treaty, St that 
the Crown in inviting the claimants to submit 
their claims had constituted itself an agent 
or a trustee for claimants in respect of any 
money received by it from Germany on 
account of reparations, St that any such 
money was money had & received by the 
Crown to the use of claimants : — Reid : on 
demurrer by the Crown, the petition afforded 
no ground for the contention that the money 
received under the treaty was received by 
the Crown as an agent or a trustee for 


claimants, or as money had & received to 
their use, St was bad as disclosing no ground 
of claim cognizable by the ct. — Civilian Wab 
Claimants Assocn., Ltd. v* R., [1932] A. 0. 
14 ; 101 L. J. K. B. 105 ; 146 L. T, 169 ; 48 
T. L. R. 83 ; 78 Sol. Jo. 813, H. L. 

Anripiation : — Apld. German Property Administrator v. 

Knoop (1932), 40 T. L. R. 109. 

57. Add* Annotation : — ^Refd. Croft v* Dunphy 
(1932), 48 T. L. R. 662. 

58a. Dominion statute — Municipal courts will not 
inquire as to validity.] — On an application 
by defts., the Grand Trunk Ry. Co. of 
Canada St the Canadian National Ry. Co. 
claiming a declaration that two Acts of the 
Canadian Legislature were ultra virest the 
judge held that the statement of claim in an 
action brought by a shareholder, on behalf 
of himself all other holders on Jan. 18, 
1932, of First Preference stock of the Grand 
Trunk Ry. Co. of Canada did not disclose 
any cause of action maintainable in an 
English Ot. ; be had no jurisdiction to deal 
with it ; the matter could not be put right 
by amendment, St the action must be dis- 
missed. — ^Boardman V, Grand Trunk Ry. 
Co. OF Canada (1933), 49 T. L. R, 218. 

66. To the cross-references following this case 
add Decrees ot Russian Soviet Government 
— ^Effect o !.] — See No. 13, ante ; Companies, 
Nos. 8623, 8624, 8527a — 8627c ; Constitu- 
tional Law, No. 387a ; Insurance, 712a.” 

66a. .] — ^The English cts. will not inquire into 

the validity of acts done by a recognised foreign 
Govt, against its own subjects in respect of 
property situate in its own territory. 

In 1918 a section of Russian revolutionaries 
took St retained possession of movables in 
Russia belonging to pltf. against her will. 
The act of those revolutionaries was sub- 
sequently adopted by the Soviet Republic, 
which was recognised in 1924 by the British 
Government as the dc jure Govt, of Russia. 
In 1928 the movables in question were sold 
in Russia by the So^uet Republic to defts., 
who brought them to England. In an 
action by pltf. to recover those movables or 
damages for their detention or conversion : — 
Held : the action failed, as the ct, could not 
inquire into the validity of the acts of a 
foreign sovereign Power which had been 
recognised by the Govt, of this country. — 
Palbt Olga Princess v. Wbisz, [1929] 1 
K. B* 718 ; 98 L. J. K. B. 466 ; 141 L. T. 
207 ; 46 T. L. R. 366 ; 73 Sol. Jo. 283, 0. A. 

Annotation Beta* Re Russian Bank for Foreign Trade, 
[19331 Oh. 745. 

that a statute which creates a puWio 
ofSce provides that the remuneration 
of the officer as fixed by order In 
oounoil shall be paid out of the con- 
solidated revenue fund does not imply 
a condition that there must bo a special 
vote of supply by the Legislature for 
such remuneration in order to render 
the officer entitled to payment thereof ; 
Sc the foot that the Legislature does 
make such special votes from year to 

71^ 


PART L SECT. S, SUB-SECT. 1.— B. 

46 1. Sovere^ power not wmpeRabU 
*0 (wqourU,) — ^Tho Crown can only be 
cpimtuted a trustee by express 
®^wqry provisions or a contract to 
which the Crown Is apart?* — Ohipman 
V. R.. 1X9841 Ex. O. R. 162.— CAN. 

part L sect. S, SUB-SfiOT. 8. 

89 i. Mtmiotpal oouHe wtU not in- 


quire as to vcAidity .} — ^A British 
Indian ot. will not inquire into the 
legality of acts done hy a *oreign 
government against its own subjects 
in respeot of property situate i n it s 
own territory.— O hunilau ^ 

BHUJ PmaMAL (1931), I. L. R. 66 Bom. 

9.— IND, 

PART II. 

•a. R«i»tt»erfiduw.] — (1) The fact 

1 



Oases 84a— 178. 


Ekoubh and EimBB Diovst Sttppubmeiit. 


Part 111. — Exercise of Statutory Powers, Duties, etc. 


S4«. Acquiescence in wrongiul exercise — What 
amounts to.] — Pltf. does not acquiesce in the 
wroim-doing of a local authority by simply 
standii^ by & assuming that the local 
authority is acting within its statutory 
powers. — PiOGOTT v. Hidolesbz County 
O ouNom, [1909] 1 Oh. 134; 77 L. J. Oh. 
813 ; 99 L. T. 662 ; 72 J. P. 461 ; 62 Sol. Jo. 
698 ; 6 L. a. B, 1177. 

86. Add. AnnotcMon : — ^Gonsd. Blundy, Olark A; 
Co. V. London & North Eastern Bailway 
(1931), 100 L. J. K. B. 401. 

90. Add. ArmoMiom : — Consd. Dee Conservancy 
Board v. McOonneU, [1928] 2 K. B. 169 ; 
Blundy, Clark dc Co. v. liondon A; North 
Eastern BaUway (1931), 100 L. J. £. B. 401. 
Refd. Hall v. Brooklands Auto-Bacing Club 
(1932), 48 T. L. B. 646. 

103. Add. Anmtcdion : — As to (2) Refd. Blundy, 
Clark & Co. v. London h North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

105. Add. Annotcdion : — Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. E. 4. 

109. Add. Annotation : — Consd. Guilfoyle v. Port 
of London Authority, [1932] 1 K. B. 336. 

114. Add. Annotaiion : — ^Reld. Famworth v. Man- 
chester Corpn., [1929] 1 K. B. 633. 

128« Add. Annotation : — Consd* Markland v. Man- 
chester Corpn., [1934] 1 K. B. 666. 

124. Add. Annotation : — ^Refd. Markland v. Man- 
chester Corpn., [1934] 1 K. B. 560. 

126. Add. Annotations : — Refd. Markland v. Man- 
chester Corpn., [1934] 1 K. B. 666 ; North- 
western Utilities, Ltd, v. London Guarantee 
& Accident Co., [1936] A. 0. 108. 

127. Add. Annotation : — Consd. Manchester Corpn. 
V. Famworth (1929), 46 T. L. K. 86. 

132. Add. Annotation : — ^Refd. Manchester Corpn. 
V. Famworth (1929), 46 T. L. B. 86. 


136. Add. Annotations -Consd. Blundy, Olark & 
Co. V. London & North Eastern BaUway 
(1931), 100 L. J. K. B. 401. Refd. North- 
western Utilities, Ltd. v. London Guarantee 
& Accident Co., [1936] A. 0. 108. 

137. Add. AnnoiaHons : — As to (8) Consd. Man- 
chester Oorpn. V. Famworth (1929), 46 
T. L. B. 86 ; Blimdy, dark & Co. v. London 
dc North Eastern By. Co., [1931] 2 K. B. 334. 

14^. Add. Annotations: — As to (1) Refd. North- 
western Utilities, Ltd* v. London Guarantee 
& Accident Co., [1936] A. C. 108. As to 
(2) Refd. Blundy, Clark A Co. v. London 
North Eastern By. Co., [1931] 2 K. B. 334. 

141* AM. Annotation : — Refd. Blundy, dark & 
Co. V. Londcm & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

142. AM. Annotation : — Refd. Pronek v. Winni- 
peg, Selkirk & Lake Winnipeg By. Co., 
[1933] A. C. 61. 

147. AM. Annotation : — Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 92 J. P. 180. 

148. AM. Annotation : — Refd. Skilton v. Epsom 
& Ewell Urban District Council, [1936] 2 
All E. R. 50. 

180. AM. Annotation: — As to {!) Refd. Blundy, 
Clark & Co. v. London ^ North Eastern 
Railway (193L), 100 L. J. K. B. 401. 

177. AM. Annotations : — Refd. Bournemouth- 
Swanage Motor Road A Perry Co. v. Harvey 
& Sons, [1930] A. C. 640 ; West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Rtt (1932), 96 J. P. 169. 

178. AM. Annotations : — ^Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] Oh. 235 ; 
Symes & Jaywick Assocn. Properties, Ltd. 
V. Essex Rivers Catchment Board, [1936] 2 
All E. B. 661. 


roar does not establish that such 
practioe Is legally neoessaxy. 

(2) Where suoh a statute provided 
that the officer was to be appointed by 
order in council & should hold office 
during good behaviour but be re- 
movable by the Lieutenant-Oovemor 
in Council for cause Sc an order in 
oouncU had appointed. Sc fixed the 
remuneration of, an officer, who gave 
no cause for removal, & an amendment 
to the statute transferred his duties 
Sc repealed the provision as to his 
tenure of office Sc removal for cause, 
but did not abolish the office : — Hetd : 
even if such amendment placed the 
officer in a position where his re- 
muneration might be terminated by 
the Lieutenant-Qovemor in Council, 
yet an order in council was necessary 
to terminate it, & until such order was 
passed the officer, having continued 
ready to perform his duties, was 
entitled to receive said remuneraUon. — 
MacDonajld V. B., (1930J I W. W. H. 
700 ; S D. Xi. B. 465.-- CAN, 

PART 111. fifiCT. 1. 

tx. Exereiae of diaorstion^No inter- 
ference by courts.h-The rule that the 
ct. will not interfere with the exercise 
of the disorotlon of Ministers of the 
Crown provided no statutory pro- 
vision is infringed applied heroin in 
holding that the payment by the 
Department of Education or the 
secondary school grant to the school 
district was legal Sc authorised under 
Public Schools Act. — B ubskil Sonoox. 


District v . Shbliaiootr Bural Mcni- 
CIPAUTT, [1931] 2 W. W. B. 629 ; 4 
D. L. R. 309 ; 39 Man. L. K. 528.— 

CAN. 

PART m. SECT. 4 . SUB-SECT. 1. 

aa. Delete this case. 

e (p. 28) 1. ^.J — ^Applt. munlci- 

pallty in the exercise of powers con- 
ferred by Municipal Conms. Act, 1906, 
8. 235, oonstrootod certain roads. Sc 
there was evidence tliat in consequenoe 
thereof storm waters which formerly 
soaked away now flowed down on to 
the resp.'s lands, which wore low- 
lyliur, to a greater extent than formerly 
Sc flooded them. It was withlp the 
powers of applt. municipaillty to carry 
out at oonslderable cost such a system 
of drainage os might have obviate the 
injury to resps., but it did not do so : — 
Held: resps. were without remedy 
sinoe applt. munlclpaUty oonstmoted 
the roads without negligence in a 
proper manner Sc in the bond fide 
exercise of its statutory powers. — 
Claremont Muniopalitv e. Feb- 
OUBON, Claremont Mcnicifalitt v. 
L. M. Feroubon, Claremont Mukioi- 
PALITT V. A. E. N. FBBOUBON, (i928J 
W. A. L. B. 117.— AUS. 

• (p. 28) ii. 1—0 wing to the 

bursting of a water pipe whloh was 
part of deft, city's waterworks system 
pltfs.' lands were flooded Sc damaged. 
The system was installed by the olty 
under statutory authority. Sc it was 
found that the dty In doing ho had not 
bebn guilty of any nesffig^oe Sc had 


not acted in any unreasonable or 
oppressive way ; — Held : the city was 
not liable. — ^B bnahan v. Vancouver 
Cjtt, [19301 3 W. W. B. 166 ; 4 
D. L. B. 1018 ; 43 B. 0. R. 147.— CAN. 

s (p. 28) ill. Mimicipallty 

held not liable for damage to pltf.'s 
gas mains whilst constructing a sower 
without negligonoe, under statutory 
authority. — O ttawa Gas Co. v. Crtr 
OP Ottawa, [19373 1 B. I*. R. 679 ; 
0. R. 13.— CAN. 

PART III. SECT. 4, SUB-SBOT. 2- 

161 ii. .] — ^No remedy can be 

obtedned for injury whloh mevltably 
results from the doing by a public body 
of an act authorised by statute unless 
that statute provides for compensa- 
tion ; but there is a duty on the part 
of the public body to take due care to 
prevent any avoidable injury, 6c a 
persim Injured through failure to take 
such care may maiu^n an action for 
negligence, where a statute Imposes 
upon a publio body the duty of pro- 
viding a drainage or sewerage system, 
it does not fmlow that the duty Is 
owed to individual members of the 
publlo so that damagjss can be obtamea 
by them for mere nonfeasance.— 
OABinsi V. Water Oonbervaoton & 
iBBiGAnoN Commission^ -2^ 

S, B. N. S. W. 631 ; 13 h. Gk B, 56 ; 
si N. a. w. w. N. 

FABT III. BBOT. *, MBHMIWT. 8. 

a. 11918] a 0. B. 891. 




?oL XXaVuI. — P nblic AnthoritiaB. Cases 198—^. 


198« Add. Annexation: — Bluttdy, Clark & 
Co, V. London & North BaBtem By. Co., 
[1931] 2 K. B. 334. 

209* Add. Annotations; — As to (1) Reid* Hall t;. 
Brooklands Anto-Bacing Club (1932), 48 
T. L. B. 546. As to (3) Consd. Guilfoylau. 
Port of London Authority, [1932] 1 K. B. 
336. As to (5) Consd. Dee Conservancy 
Board v. McConnelU [1928] 2 K. B. 159 ; 
Blundy, Clark 4s Co. v. London & North 
Bastem Railway <193i)» 100 L. J. K. B. 401. 
OeneraXl^t Retd. Bkilton v. Epsom Ewell 
Urban District Council, [1936J 2 All E. B. 50. 
221. Add. Annotations to (3) Consd. Rawlins 
V. GilUngham Oorpn, (1932), 146 L. T. 486. 
Omerally^ Refd. Blundy, Clark Co. v. 
London A North Eastern Railway (1931), 
100 L. J. K. B. 401. 

226. Add. AnnoiaJtion : — Generally^ Consd. Blundy, 
Clark & Co. v. London 4s North Eastern 
RaUway (1931), 100 L. J. K. B. 401. 

244. Add. AnnolaHon ; — Generally^ Rcfd. Fam- 
worth V. Manchester Corpn., [1929] 1 K. B. 
638. 

249. Add. Annotation : — Generally^ Retd. Blundy, 
Clark & Co. v. London 4t North Eastern 
RaUway (1931), 100 L. J. K. B. 401. 


256« Add. Annotation : — Consd. Manchester Corpn. 
V. Famworth (1929), 46 T. L. R. 85. 

263a. Fumes from power station.] — ^Pltf., 

who was a farmer, was the occupier of 
properly in the neighbourhood of an 
electricity power station which had been 
erected by deft, corpn. under Farliamenti^ 
powers, & which emitted fumes heavily 
charged with sulphur &; sulphur compounds so 
as to damage the property occupied by pltf . In 
an action for a nuisance : — Held : the Electric 
Lighting (Clauses) Act, 1899 (c. 19), did not 
expressly make defts. liable for a nuisance, 
but as defts. had not proved the nuisance 
to be the inevitable result of the exercise 
of their statutory powers pltf. was entitled 
to an injunction A damages. — Mancthester 
Corpn. v. Parnwobth, [1930] A. C. 171 ; 99 
L.J. K. B. 83; 94 J. P. 62 ; 46 T. L. R. 86 ; 
73 Sol. Jo. 818 ; 27 L. O. B. 709 ; sub nom. 
Parnworth V. Manchester Corpn., 142 
L. T. 146, H. L. 

AnnokMcn : — ^Be!d. Northwestern Utilities, Ltd. v. London 
Guarantee & Accident Co, f 193(1] A. O. 108. 

268. Add. Annotation : — Consd. Parnworth v. 
Manchester Corpn., [1929] 1 K. B. 633. 


PART 111. SECT. 5, SUB-SECT. 1. 

192 xiv. Hevsd., 31 S. 0. R. 61. 

192 xsociii. .] — In an action for 

nealiiienoo on the part of a inunici- 
pality in faiUnff to take proper measures 
to put out a fir© : — Held : the firemen 
did not act negligently in failing to 
cut high voltage wires Sc this aotivitv 
amounted to non-feasanoe for whion 
the city was not liable. — S tbvens- 
WiLisoN e. Chatham Oitt Sc Chatham 
P uBUo UTiLirnDB Commission, [1938] 
2 D. L. R. 407 ; O. R. 306 ; fluQfd.. 
11934] 3 D. L. R. 1 ; S. C. R. 353,— CAN. 

192 xxxiv. - — .1 — ^Where a city 
establishes a fire department, even 
though It Is not under a legal obliga-' 
tion to do 80 , it is obliged to see that 
no damage Is caused to anybody by the 
negligent doing of the thing under* 
taken. It Is misfeasance, not non* 
feasance, which gives liee to a cause of 
action. — A riai. e. Edmonton City, 
11935] 2 W. W. R. 536.— CAN. 


192 xxxv. ~,] — t)eft. was In c?on- 
trol of a drain, token over from a 
predecessor, which collected Sc con- 
veyed water In such a manner & 
position as to be a souroe of danger if 
such water were not removed from the 
vicinity of pltf land. Deft, neglected 
to prevent the drain from l>eooming 
choked, Sc Interfered with it by reduoing 
its capacity at least one point. PltJ/s 
land, consequently, became flooded, & 
pltf. thereby sustained injury for which 
ho obtained a verdict for damages. 
On appeal: — Held; the verdict should 
not be disturbed. — Oampisi v. Water 
Conservation Sc Irrigation Oom- 
MpeioN (1936), 36 S. R. N. S. W. 631 ; 

W. N* 198 ; 13 L. G. R. 

56.— -AUS, 

^ ^ of wwnMpalUy to 

neo^eme.}-^ 
What an oifiow of a oorpn. does In bis 


perwnal injury as result of the 
negligooce of a village eounoil is a 
membw of the oout^ does not pre- 
from feoovoriiig damages 
.r^ the yfilage. IW.. a member of 
the counctlST the deft, vlllai 
inJujudby the explosion ef a cw 

wltl 


ding to wse ft Ih helpln 
h others* to put out a 



village. The jury found that deft, 
village was negligent in not having the 
fire extiugnlsher properly inspected & 
kept In perfect working order, Sc also 
found pltf. guilty of contributory 
negligence, but only beoause of the 
fact that he was a oounoUlor Sc not 
beoause of his operation of the ox- 
Linguishor. The village bad appointed 
a fire chief Sc luEtrooted him, at a 
council meeting, to see that the fire 
extinguishers were kept in proper 
working order : — Hekf; judgment 
should be entered for pltf. — Smith v. 
Eeluher Village, [1031] S. C. R. 
672 ; 4 D. L. R. 102 ; cuCto.. (19301 2 
W. W. R, 638 : 4 D. L. R. 938 ; 25 
S. L. R. 65 ; revsff.. (1930] 1 D. L. R. 
878 ; 24 S. L. R. 198 ; (19291 3 W. W. R. 
655.— CAN. 

PART HI. SECT. 6, SUB-SECT. 1.— A. 

225 vii. ,1 — Deft, city having 

constructed Sc maintained a common 
sewerage system under the powers 
given it by its charter Is oompelled by 
Public Health Act, R. S. A.. 1921 
s. 12 (2), (3), to maintain a sewage 
disposal plant in connection therewith 
Sc to obtain a certificate, which It did 
obtain, from the provincial Board of 
Health stating that the proposed 
plant could be operated without 
injury or danger to the public health. 
Deft., therefore, ^ not liable for any 
nuh^ance resulting from the mere fact 
that it has erected Sc operated the 
plant in question : — Held : however, 
the sewage disposal plant was being 
operated negligently Sc such negligence 
caused a nuii^ance. for which deft, was 
liable in damages.— <X %rkb v. Edmon* 
TON City, 11933) 1 W, W. R. 113.— 
CAN. 

228 1. FIooeNfijr.l— S ecretary 

OF State for Inru in Oounctl v. 
Alladin (1928), I. h. R. 51 All. 291.— 
DID. 

228 fl. Bifrost Rdral 

Municipality v. Starniox, [1928] 3 
D. L. R. 103 ; C1928J S. 0. R. 304.— 
CAN. 

-.j—Stbwart V. 

SPRiNGraBLDJfc.TAOEB 
PALTi-iJns* {av«9J » D.D. R.693 ; 

3 W. W. R. 198 ; 87 Man. l>. R. 453,— 

can. 

228 iv. — -- .] — Calcutta 

OoMRS., Port of Cawrjita Oop>N. 
(1937). 81 Sot. Jo. 763, P. C.— IND. 


228 V. In handlino of wheat — 

Delivered under Wheat Harvest Acts — 
RiOht of indorsee of ecrtiftcatea .] — ^When 
an owner of wheat who has delivered 
it to the Govt, of South Australia 
under Wheat Harvest Acts, 1915-17, 
indorses Sc delivers the oertifleate for 
supplementary advances issued to him, 
there passes to the transferee, not only 
the right to reoeive the advanoes, but 
also the rteht of the owner to sue the 
Govt, for damages for negligenoe in the 
oare Sc handling of the wheat so 
delivered for the year whereby the 
amount payable under the oertifloates 
is diminished. — Robinson v. State op 
South Australia, (1929] A. C. 469.— 

aus. 

im. Action apainst municipality — 
Effect of chanoc of lHnmdaries .\ — 
Obirsk V. Bifrost Rural Munici- 
pality (19301 1 W. W. R. 949 ; 3 
D. L. R. 507.— CAN, 


PART HI. SECT. 8, SUB-SECT. 2.— A. 

255 i. No inwlUd authority to com* 
mil nuisance — Sewer causing nuieance,] 
— Rideau Lawn Tennis Club v. 
Ottawa, (19361 3 D. L. R. 535; 6 
F. L. J. (Can.) 38.— CAN. 

261 I. Vibration from blasting 

overaiions .) — ^In the course of Its 
operations in oonstruoting a weir, 
deft. CO., by blasting with dynamite, 
caused injury to some of pltf. *8 build- 
ings : — Held: liable for damages. 
While Department of Railways Sc 
Canals Act. K. S. B. 0., 1927, gives 
general authority to direct the con- 
struction of all railways Sc canals Sc 
all works appertaining thereto. Parlia- 
ment did not sanction the use of a 
particular means, namely, dynamite. — 
PlLLTTERHT NORTHERN (CONSTRUC- 
TION Co , (1930] 4 D. L. R. 731 ; 66 
0. L. R. 128.— CAN. 

263 1. Sewage escape ,] — ^A 

municipality Is not liable for overflow 
from sewers where they are not defec- 
tive, Sc there is no negligence in raising 
the street level. — Solomon v. Dart- 
mouth, (1935] 4 D, L. B. 653.— CAN. 


PART 111. SECT. 8, SUB-SECT. 2.— B. 

268 1. Cfmeral rids.]— S uratee, Bara 
Baeaar Co., Ltd. v. Municipal Cobpn. 
of Rangoon (1927), I. L. R. 5 Ran. 
T22.— INP, 



Cases £73— 298a. English and Eufibn Digest Supplement. 


278, Add* Annoiaiion : — ^Refd. Maacheeter Oorpn. 
V, Famwoith (1929), 46 T. L. B. 86. 

275, Add, Annotation : — Held, Manchester Oorpn. 
V. Famworth, [1930] A. 0. 171. 

280. Add, Annotation: — Generally s Retd. Blundy, 
Clark Co. v. London da North Eastern 
Bailway (1981), 100 L, J. K. B. 401. 

282. Add, Annoiationa : — As to (1) Consd. Farn- 
worth V, Manchester Conin., [1929] 1 K. B. 
638. Retd. Manchester cSorpn. v, Famworth 
(1929), 46 T. L. B. 86. 

283. Add, Annotation : — Retd* Withington v, 
Bolton Borough Council, [1937] 3 All E. R. 
108. 

284. Add, AnnotatioTis : — Aa to {!) Retd. Harper 
V, Haden & Sons, [1933] Ch. 298. Generally^, 
Retd. Andreee v, Helfridge & Co., [1936] 2 
All E. B. 1413 ; Matania v. National Pro- 
vincial Bank, Ltd. (1936), 154 L. T. 103 ; 
Matania v. National Provincial Bank, Ltd. & 
Elevenist Syndicate, Lid., [1936] 2 All E. R. 
633. 

286. Add, Annotation : — Held. Hollywood Silver 
Fox Farm, Ltd. v, Enmiett, [1936] 1 All E. K. 
825. 

288. Add, Annoiaiiona : — ^Apld. Famworth v, Man- 
chester Cor^., [1929] 1 K. B. 633. Held. North- 
western Utilities, Ltd. v. London Guarantee 
& Accident Co., [1936] A. C. 108. 

289. Add, Annotations : — ^Refd. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v, Pitt (1932), 96 j*. P. 169 ; 
Markland v, Manchester Oorpn., [1934] 1 
K. B. 666. 

291a. Construction of dam — Flooding — Contri- 
butory negligence.] — ^A power co. constructed 
a dam across the St. .Francis River. Upon 
the occasion of exceptional floods in the 
spring of 1928, a railway embankment was 
severely damaged & a serious accident 
occurred to a passenger train. The dam was 
constructed under statutory authority which 


provided tliat the owner or lessee of the 
work should be liable for all damages resulting 
therefrom whether from excessive elevation 
or otherwise. The railway was the property 
of the Dominion of Canada, & the ownership 
had never been conveyed to the Canadian 
National Railways Co., although the co. 
had been entrusted with its management & 
operation by statute, & also by statute given 
a right to bring an action of this kind. It 
•was proved at the trial that the flood was 
being watched by the inhabitants generally 
for some time before the accident, but it 
was not until a short time before the accident 
that the disintegration of the embankment 
was apparent. The power co. contended 
that the action should have been brought by 
the railway co. & not by the Crown, & that 
the railway co. was guilty of contributory 
negligence; — Held: (1) the Crown was the 
proper party to bring the action; (2) the 
statute imposed an absolute duty on the 
power co., & contributory negligence could 
not be pleaded except as to foolish & irrational 
acts of the claimants ; (3) upon the facts 
the railway co. had no opportunity of warning 
& stopping the train, & damages for injury 
& loss of the locomotive & carriages were 
recoverable. — R. v , Southern Canada 
Power Co., Ltd., Southern Canada Power 
Co., Ltd. V, K., [1937] 3 All E. R. 923 ; 81 
Sol. Jo. 786, P. C. 

298. Add, Annotation : — ^FoUd. Fisher v, Oldham 
Oorpn., [1930] 2 K. B. 364. 

298a. .] — The police appointed by the watch 

committee of a borough corpn., tf thev arrest 
Sc detain a person unlawfully, do not act as 
the servants or agents of the corpn. so a«s to 
render that body liable to an action for false 
imprisonment. — ^F isher v, Oudham Oorpn., 
[1930] 2 K. B. 304 ; 99 L. J. K. B. 669 ; 143 
L. T. 281 ; 94 J. P. 132 ; 46 T. L. R. 390 ; 74 
Sol. Jo. 299 ; 28 L. G. R. 293 ; 29 Cox, 0. 0. 
164. 


276 xxl, .] — The provisions of 

Public Health Act, R.'S. A., 1922, road 
together with those of the Edmonton 
Charter with respect to sewerage 
systems 6c the expropriation of land 
required therefor held to give the dty 
more than mere permissive authority 
for their oonstniction. Therefore, the 
maintenance by the city of a sewaro 
disposal plant, in accordance with said 
provisions, gives no cause of action for 
nuisance. In the absence of negligence 
In Its construction or operation. — 
Topham V, Edmonton City, 11932] 1 
W. W. R. 636.— CAN. 

276 xxii. »] — A house was 

daniaged by blasting operations in the 
vlcinit^y. In an action against the 
contractor for nuisance he was held 
liable in damages, having failed to 
satii^ the onus of proof imon him to 
estahJl^ that the explosion was 
necessary in the performance of work 
which he had undertaken with statutory 
authority,— Airman v, mus & Co., 
Ltd., 11934] O. R. 697 ; 4 B. L. R. 
264.— CAN. 

288 f. JSxempHon fttm tiabUihh-' 
Obstructim in Aigfetiwv.]— The Le^- 
lature of Ontario has not given the 
mimioipalities of the Province ahthoxlty 
to permit telephone oos. to occupy the 
streets & highways with their poles 8c 
wires for a longer period, at one tlnte. 
than flve years. An agreement hy a 
muntoipality to permit, by inovooable 
licence, a telephone co, to oocni^ the 
streets with poles 6c wires Is tdim 
OoBAia* OOBPN. V. TXMIBirAMlNO TMXM^ 


PHONB Oo. (Ont.) (1919), 59 S. O. R. 62 ; 
47 D. L. R. 301.— CAN. 

■o. IrUerferenoe with level of water — 
Private corporation in charge of dam — 
Subject to control of Oovemment Com^ 
mission — Bxem^ion from liability ,] — 
Stibbett 6c Sons. Ltd. v, Kamini- 
BTIQUIA POWBB Go,, Ltd., [1930] 1 
D. L. R. 445.— CAN. 


PART HI. SECT. 7. 


.] — ^MoSoBUST t;. St. 

(1882), 6 S. C. R. 531.— 


296 xxiU. 

John Cobpn. 

CAN. 

296 xxiv. .1 — ^Where a munioi- 

pality, in obedience to an Act of the 
Legislature, appoints an officer to 
perform a publio service in which the 
oorpn. has no special interest, 6c from 
whioh it derives no special benefit 
in its corporate oapacity. such officer 
is not the servant or agent of the muni- 
oipality, &, therefore. It is not liable 
for his negligenoe In the petformanoe 
ef his dunes. — ^M bad v, Mabquib 
Rubal MtnnoiPALrrT J1928] 2 B. L. B. 
624 ; [1928] 1 W. W. R. 756.— CAN. 

PART 111. SECT. 9, 8im-SB0T. 1. 

sa. Injunction — Claim to take more 
land than necessary,] — Beft. oorpn* 
issued to pltf. notice of its intention to 
take the wliole of her land for a certain 
public work, although It admitted ihat 
me area was larger than that actually 
required for the^oontmplated work. 
It also refused plt£.*s appumtion for a 
penult to build on the land, on the 


ground of Its intention to take same 
for the work: — Held: granting an 
injunotion restraining the oorpn. from 
taking the whole of the laud, it had 
no power under Publio Works Act. 
1908, to take a larger area than it 
actually required for the public work : 
& further It was not legally Justified 
in refusing the appln. for a permit to 
build on the ground of its Intention 
to take the land, St a writ of mandamus 
should Issuo oompeUlng It to hoar St 
determine the appln. — Quinulk v, 
Wbllznoton Ck>BPN., [1929] N. Z. 
L. R. 401.— N.Z. 


PART m. SECT. 9, 8UB<4E0T. 2. 
816 i. Whether general juriadicHon of 
courts ousted,] — Beft. oorpn. erected a 
power-house, Sc pltf. olaUoed damages 
against the oorpn. for the escape of 

r t 6c smoke nom the power-house, 
asked for an Injunction to restrain 
the oorpn. from using the power- 
house as it was being used : 
pltf. must be nonsuited, as his only 
remedy must be determined in the 
manner provided hy Public Works 
Act, 1908. — O^BBIEN U. WlCUimCTON 
OITT OoBPN., [1928] N. Z. Li R. 215.— 
N.Z, 
o I. 

of cdaixn, „ 

oorpn. In 1927 lowered the gri^e^of 
a str^t in the vUle^ in front of her 
lands, thereby cutting oft her aoce^Jo 
her ptopmy from the 


-.l— Pltf., hy her statement 
aUeg^ that deft. vtUage 


there 

ment 


street j— ; 

Jon in tSie state- 

that the oorpn. was 
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Volt XXlLViJUL— Public Authorities. Cases 817— *36Sa. 


317* AnnakOuma ;--Apld. Stevens v. Aider- 
shot 008 , Water A District Lighting Co. 
(now Mid-Southern District Utility Co.) 
(1932), 102 L. J. K. B. 12. ReW. sSmmeil 
V, Hurley, [1029] 1 K. B. 419. 

318. Add. AnnoidMon: — ReM. Clark v. Epsom 
B. D. 0., [1929] 1 Oh. 287. ^ 

Scammell v. Hurley, 
[1929] 1 K. B. 419 ; Lochgelly Iron & Coal 


Co. V. M‘Mullan, [1934] A. C. 1 
Warbey, [1935] 1 K. B. 75. 


Monk V. 


383. Add* Annotatwn : — Consd. Withington v, 
Bolton Borough Council, [1937] 3 All E. B. 


884. Add. Annotation: — ^Apld Holt Bros. & 

Whitford v. Axbridge Bural District Council 
(1931), 95 J. P. 87. 


348. 


Part IV. — Exemptions from Liability. 


Add. Annotaiion : — ^Refd. Gilleghan v. 

Minister of Health (1981), 47 T. L. R. 439, 


Exploration Co. (1910), Ltd. v. R. (1930), 99 
L. J. Ch. 483. 


848a. Ministry of Health.]— Ministry of 

He^tti Act, 1919 (c. 21), s. 7 (1), does not 
ename an action to be brought against the 
Minister for alleged breach of a contract 
made by the Minister as a servant of the 
Crown, & the proper remedy is against the 
Crown by petition of right. — (Jili:jbjgha.n v. 
Minister oe Health, [1932] 1 Ch. 86 : 101 
L. J. Ch. 81 ; 146 L. T. 231 ; 47 T. L. R. 
439. 

349. Add. Annotaiion : — Refd. North Charterland 


855. Add. Annotation : —Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

302. Add. Annotation : — Consd, China Navigation 
Co. V. A..G. (1932), 48 T. L. B. 375. 

368. Add. Annotation ; — Refd. Gilleghan v. 

Minister of Health (1931), 47 T. L. R. 439. 

364. Add. Annotaiion: — Refd. Gilleghan v. 
Minister of Health (1931), 47 T. L. R. 439. 

365a. Ministry of Health.] — Gilleghan v. Minister 
OF Health, No. 343a, ante. 


guilty of negUgenoe in the construction 
of the work. & no ground aUeged which 
would entitle pltf. to damagos at 
common law, A;, eo far as appeared 
from the statement of claim, the corpn. 
having acted within its powers in 
constructing the work, the only right 
of pltf. was to claim compensation for 
the Injurious affection of her lands, 
under sect. 342 of Municipal Act, & 
she was restricted to that right Sc had 
no right to bring an action. — Howb v. 
Pt. Halhousie, [1929] 1 D. L, R. 585 ; 
C3 O. L, R. 805.— CAN. 

sb. Order of Public Utility Board — 
Ri^ht of anpeoZ.] — Northwestern 
Utiutibs, Ltd. t>. Edmonton Citt» 
[1929) S. C. R, 186.— CAN. 


tc. .) — The Public UtUltioR 

Act. 1923, Amendment Act, 1927, 
provides for an appeal from an order 
of the Board upon a question of juris- 
diotlon or upon a question of law, but 
upon no other ground. In fixing a 
base for rates to bo charged by applt. 
00 . the Board took into account the 
act that the oo. had earned undis- 
tributed profits beyond the return rate 
fixed for the preceding period & the 
Boa^, 08 a oonsequenoe of treating 
such earnings as excessive profits « 
available for the amortisation fund, 
had rodu^ the base on which the 
rates for the ensuing period were fixod. 
The op., which contended that this 
method of calculation was unfair & 
unreMonable & Involved questions of 
lurlsdictlon or questions of law, applied 
for leave to appeal : no point 

ot Jjnisdlotion or of low was involved 
« the appeal could not be entertained. 
— Wainwright Gas Oo., Ltd. v. Wain- 
TOiGHT, Town of, 8c Board of Pubuo 
Comm, of Alberta, tl930l 
C/S’ ' 4 D. L. B. 1000.— 


PART IV. SECT, a, SHB-SECT. 1.— A. 

b i, A0^eement made for 

uttenor purpose.] — Q ueensland Insur- 
ance Co., Ltd. v. Bubiaoo Munioi- 
PALTOY (1927), 80 W. A. L. R. 32.— 
A US. 

0 I. — ^ Secretary of State for India 
in CouneU .] — ^In order that a contract 
n»y be binding upon the Seoretary of 
State for India in Council, it must be 
wade in stofct oontonnity with the 


provisipns laid down In the statutes 

f ovemiug the matter. — E e^oram, 
'ODDAR & Co. V, Secretary of State 
India (1926), 1. h. R. 54 Calc. 
969.— IND, 

0 fl. Minister of AaricuUure .} — 

On the proper construction of Dried 
Fruits Act, 1924, in acquiring under 
that Act dried fruits on behalf of His 
Majesty, the Minister of Agriculture 
sets merely as the Instrument of the 
Crown. The obligation to pay for 
the fruits Is upon the Crown & not upon 
tho Minister as such, &, therefore, Is 
not subject to attaohmout by garnishee 
prooeedlngs. — ^Milduiu Co-operative 
Fruit Oo., Ltd. v. Noyce, Re Noyce, 
Ex p. Minister of Agriculture. 
[1928] V. L. R. 390'; (1928), Argus 
L. R. 234.— AUS. 

344 i. Personal liabUUv — Question 
of fact,] — Booz V. Hugonnard (1899), 
4 Terr. L. R, 69.— CAN. 

sb. Indemnity Act, 1920 (c. 48) — 
Effect of,] — Indemnity Act, 1920, 
8 . 1 (1), does not apply to actions to 
enforce the Implement by Govt. 
Departments of their wartime con- 
tracts. Tho saving of actions In respoot 
of rights under, or alleged breaches 
of, contract ” contained In sect. 1 (1) (?>) 
applies to cases in which rights under 
a contract diave been interfered with, 
or a contract has been directly 
breached, by the exercise of some 
prerogative power. — Grbevook Corpn, 
t». The Admiralty, [19281 S. C, 227.— 
SOOT. 

sd. British Columbia Magistrates Act 
■^Meaning of ** oUtcer.'*] — ^The term 
” officer •* in sect. 9 of the British 
Columbia Magistrates Aot should not 
be limited in such a way as to exclude 
ail officers who are not judicial offleenrs 
from its denotation : such interpreta- 
tion would involve the contention that 
an aot or thing done by any person, in 
order to fail within the ambit of the 
section, must be an act or thing in Its 
nature judicial. Any publlo officer, 
not belonging to any of tho specific 
classes of officers enumerated, is, when 
performing executive duties, within the 
descriptive words of the section, 5c, 
subject to the conditions proscribed, 
entitled to claim the benefit of it* — 
Johnston c. Canadian Credit Men’s 
Trust Assoon,, flWLS* C- • 

2 D. L. R. 462 ; 58 0. 0, a 1.— CAN. 


PArlT IV. SECT. 3, SUB-SECT. 1. — B. 

gl. Against Union Government--: 

Monty received by Tnagistrate as work- 
man* s compensation.] — A magistrate 
who receives from an employer a sum 
of money as compensation m respect 
of the death of a workman in terras 
of sect. 27 (1) of the Workmen's Com- 
pensation Act 26 of 1914 is not in 
regard to the disposal of such money a 
servant of the Crown, & an action 
against the Union Govt, for payment 
of this sum will not therefore lie. — 
Smith v. Union Government, [1933] 
A. D. .363.— S. AP. 

ae. Who are Crown Servants — Van- 
couver Harbour Commission .] — McLean 
v. Vancouver Harbour Combs., 
[19.36] 3 \V. W. R. 657 ; .51 B. C. R. 
169.- -CAN. 

PART rv. SECT. 3, SUB-SECT. 1.— C. 

sg. IFAo are Vroum servants — Van- 
couver Harbour Commission.} — TIk*. 
Vancouver Harbour OomiuiBsion is a. 
stn’vant or agent of the Crown. — 
McLean r. Vancottver Harboitr 
CoMRfl., (1936) 3 W. W. K. 657.— CAN. 

PART IV. SECT. 3, SUB-SECT, 2. -A, 

366 ii. — — — A servant of tho 
Crown is liable for his own wrongful 
acts. — Morton v. Bartlett (1874), 
15 N. B. R. (2 Pug.) 215.— CAN. 

373 xii. Trespass by pathmasfer.] 

— In trespass against a municipal corpn. 
for the act of their pathmaster, in 
causing statute labour to be performed 
on certain land of pltf.. alleged by 
defts. to be an orginal allowance for 
road, It appeared that tho pathmaster 
acted under an order written by the 
clerk, by tho direction of the council 
while in session : — Held : sufficient to 
render tho oorjin, liable, & a bye-law 
was not necosBory. — Neville v Ross 
Township Corpn. (1872), 22 C. P. 
487.— CAM. 

sL Liability in private capacity^ 
Pleadings.] — Tho a/Otlon for negligence 
in question heroin held to be an action 
brought against defts* B. & P. In their 
official capacity as minister do deputy 
minister of public works. On a motion 
on their behalf an order striking out 
the statement of claim as against them 
on the ground that as they were sued 



CaM> 875-618. 


BnOUSH and ElOnBE DiGXST StJmJBMSNT. 


376, Add. Annotation: — ^Ketd. Williams v. Wil- 
liams & Nathan, [1937] 2 All B. R. 659. 

376. Add. Annotation: — ^Reld. R. v. Grabam- 
Campbell (Sir), p, Herbert, [1936] 1 
K. B. 694. 

378. Add. Annotation : — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L, R. 375, 

387. Add. Citation :^ISS L. T. 8. 

391. Add. Annotations : — Retd. Oonstantinosoo v. 
R. (1927), 11 Tax Oas. 730 ; Buckland v. R. 
(1933), 102 L. J. K. B. 404. 

401. Add. Annotation: — FoUd. Morriss v. Winter 
(1929), 45 T. L. R. 643. 

402a. Detention alter receipt of remission 

marks.] — ^M obbiss v. Wintbjb, No. 940a, 

post. 

411. Add. Annotation : — ^Refd. Buckland v. R. 
(1933), 102 L. J. K. B. 404. 

420. Add. Annotation : — ^Refd. Leitch (William) & 
Co. V. Lieydon, Barr (A. G.) & Co. v. Maogeo- 
ghegan (1930), 47 T. L. R. 81. 

436a. Failure to record appearance — Officer 

ol court.] — Finch v. Bislby (1593), cited 
Poph. 25 ; 79 E, R. 1146. 

482a. .] — Pltf. havii^ left his wife & 

two children, his wife obtained a maintenance 
order under Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), for the payment 
by him of a weekly sum. Pltf. having failed 
to comply with the order, his wife made 
complaint to a magistrate at D., which was 
within the county of Chester, that 219 12e. 6d. 
was then in arrear under the order, there- 
upon the magistrate issued a warrant, 
addressed to each & all of the constables of 
the county of Chester, commanding them to 
apprehend pltf. & convey him before a ct. 
of summary jurisdiction at D. to be dealt 
with according to law. The warrant showed 
on its face that 219 17s. was payable by pltf. 

was in the form prescribed by the Bastardy 
(Forms) Order, 1915, but it did not contain 
the words unless said sum all costs & 
charges be sooner paid which were directed 
to be inserted in such warrants by Bastardy 
(Forms) Amendment Order, 1021. The 
waiTant was delivered to deft., the super- 


intendent of police at D«, Sc $ome time later 
pltf. was arrested by a constable acting under 
deft/s orders. Pltf. was taken in custody 
through the streets Sc placed in a cell by daft.’s 
order. At the time the arrest was effected 
the warrant was in d6ft.’s possession at the 
police station. Sc was not in the possession of 
the constable who made the arrest. Pltf. *8 
father immediately after the anrest tendered 
219 17s. to deft. Sc asked for his son’s release, 
but deft, refused to accept the money. Pltf.’s 
solr. then sent a letter to deft, enclosing 
219 17«, Sc demanding pltf.’s release, but 
deft, did not open the letter A pltf. was kept 
overnight in the cell. Htf. was brought on 
the foUowing morning before a ct. of summary 
jurisdiction at D., when the solr.’s letter was 
produced Sc found to contain 219 17s., where- 
upon the magistrates ordered pltf.’s im- 
mediate release. Pltf. brought an action 
against deft, for false imprisonment, Sc the 
jury returned a verdict in pltf.’s favour & 
awarded 2175 as damages for arrest. Sc 2175 
as damages for unlawful detention at the 
police station after the tender of the money : 
— Held : deft, was not protected by Con- 
stables Protection Act, 1760 (c. 44), s. 6, in 
respect of the arrest, but he was protected by 
that Act in respect of the unlawful detention 
at the police station after the tender of the 
money, inasmuch as deft, in detaining pltf. 
was merely acting in obedience to the 
warrant. — H orsfield v. Bbown, [1932] 1 
K. B. 855 ; 101 L. J. K. B. 177 ; 146 L. T. 
280 ; 96 J. P. 123 ; 30 L. G. R. 163 ; 29 
Cox, 0. O. 422. 

483. Add. Annotation : — Retd. L. C. 0. v. Hackney 
B. 0., [1928] 2 K. B. 688. 

486. Add. Annotation : — Refd. Horsfield Brown* 
[1932] 1 K. B. 355. 

494. Add. Annotation Consd. Horsfield v. 

Brown, [1932] 1 K. B. 365. 

511. Add, AnnoUUion : — Oonsd. Horsfield v. 

Brown, [1932] 1 K. B. 365. 

612. Add. Annotation : — Consd. Elias v, Pasmore, 
[1934] 2 K. B. 164. 

518. Add. Annotation: — ^Refd* Fisher v. Oldham 
Oorpn., [1930] 2 K. B. 364. 


in said capacity it disclosed no reason- 
able cause of action against them as 
such : — Held : pltf. should bo allowed 
to amend so as to make It clear that 
she was suing dofts. in their private 
capacity. — Gray v. Paterson, I1933J 
2 W. W. R. 558 ; 48 B. O. R. 70.— CAN, 


PART IV. SECT. 8, SUB-SECT. 2.- 
8. (a). 

878 xviU. .J— The Land SetUe- 

ment Board, created by Land Settle- 
ment Sc Bevelopmont Act, H. S. B. C* 
1984, o. 128, Is a department of the 
Govt,, A, there being nothing in said 
Act or other statutes Which ^ves it a 
light to sue or be Sued, no aotkm lies 
against it for acts done In Its official 
capacity. — R attenbubt e. _ Land 
Settlement Board, [1928] 3 B. L. R. 
382 ; 11928] 2 W. W. R. 475 ; 39 B, C. SL 
528 ; affd., {1929J 1 D. L. R. 242.— 


878 xix. .]— Whe»e an act is 

done by an officer of Govt, to the course 
of exercise of powers, which cannot be 
lawfully exercised save by the sovereigo 
power, no action in hes against 
the Secretary of State for India to 
Council upon the prtodplc ofre^p&ndeat 
superior. 

A suit may lie against tdie Semtary 


of State for India to Council for torts 
committed by the Govt, to connection 
with a private m dertaking or an under, 
taking not in exercise of sovereign 

f owor. — Secretary of State fob 
NDiA IN Council v. Shbeeqobikda 
Chaxtdhuju (1932), I. L. R. 59 Cal- 
1289.— IND. 

878 XX. Federal District Com- 

mission.} — Federal District Commis- 
sion is an incorporated Govt, depart^ 
ment A cannot be sued to tort unless it 
actually committed the tortious act, 
or was privy to it, or gave orders for 
it to be done.— MOORE v. Federal 
Distriot CoMMiasioN A Ottawa City. 
n987] 1 D. L. R. 431 ; O. R. 200.— 

878 xxi. Forests Commission .} — 

The Forests Commission is in substance 
a body incorporated by statute to 
administer a department of Govt. A, 
being an instrumentality of the Crown, 
is not liable to tort for the negligence 
of its employees to the course of their 
employm^t. — ^M arxb v. Forests Com- 
mission, (1938) Y. L. E. 344 ; 48 
ArgusL.R.47A— AUS. 

FART IV4 iEOT. 6, SUB-fiSCTr. 2.— 
0. (d) IL 

510 I. GlotopNahce with demmd .} — 

« 


Bdd: production, perusal, A a copy 
oi a search-warrant having been de- 
manded by pltfs. A furnished to them, 
their remedy. If aggrieved, was against 
those Issuing the warrant, A an action 
against the constable was stayed by 
an order made upon summary applica- 
tion under Public Authorities Pro- 
tection Act, R. 8. O., 1927, ss. 8, 10. — 
SoixowAY Hills A Co. v, Williams, 
[1930] 3 D. L. R. 953 ; 58 Can. C. C. 
403 ; 05 0. L. R. 243.— CAN. 


PART IV. SECT, a, 8UB-8E0T. 4.— 
A. (a). 

so. Secretory of State for IfdUa.hr 
No suit lies agMn4 the Secretary of 
State for damages for wrongfnl arrest 
A detention of ajperson by a police 
officer.— M. A. Kadbr Eailant r. 
Skoretaby of state m Council 
(1931), I. L, E. 9 Ran. 375.— IND. 


•ART IV. SEOt. 8. SUB^SEOT. 4.— 
A. (b). 

Oomtitiasioners 4>f FitbHc TForks.] 
-Sy a Act, St. Steplw.Omen, 

[>nblin, Whleh prevlou^y had been 

SSs*ve&sl*^|B^th? 

Yorks, who were, by the Act* ohargeo 
dth the bf matetaiiilniw same, 
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Add* AwfioUxHxi^ : — Consd* Dee Oonserrancy 
Board v* MoOoime11« [1928] 2 K. B. 159. 
Raid. Blundy» Olark Sc Co. v* lx>iidoii Sc 
Nortii Eastern Railway (1931), 100 L, J. K. B* 
401 ; GKiilfoyle v* Port of London Authority, 
[1932] 1 K. B. 330 ; Hall v* Brooklands Auto- 
Racing Club (1982), 48 T. L. R. 646. 

550, Add, Annotation r — Reid. Ledwith v, Roberts, 
[1937] 1 K. B. 232. 

553, Add, AnnoMUma : — As to (2) Retd. Hearts of 
Oak Assurance Oo. v. A.-O. (1981), 47 
T. L. B. 679 ; O’Connor v. Waldron, [1935] 
A. 0. 76. 

555. Add, Annotation : — Retd. R. v. Divine, Ex p, 
Walton, [1930] 2 K. B. 29. 

601. Add, Annotation : — Consd. More v. Weaver, 
[1928] 2 K. B. 520. 

604. Add, Annotations : — Consd. More v. Weaver, 
[1928] 2 K, B. 520. Refd. Hearts of Oak 
Assurance Oo. v, A.-G., [1931] 2 Ch. 370. 

836. In the third line of the existing paragraph 
read 1813 ** for “ 1918.” 

669. Add. Annotation : — Refd. Elias v. Pasmore, 
[1934] 2 K. B. 164. 


694, Add, Annotation: — ^Refd. Gla^brook Bros. 
17. Leyson, [1933] 2 K, B. 91. 

698. Add, Annotation : — Consd. Wisbech R. D. 0. 
17. Ward (1928), 138 L. T. 308. 

701. Add. Citations ;--[19281 2 K. B. 1 ; 97 L. J, 

K. B. at p. 69 ; 138 L. T, 308 ; 26 L. G. R. 10. 

707. Add. Annotation : — Refd. Chapman v. Elles- 
mere (1932), 48 T. L. B. 309. 

708. Add. Annotations : — As to (2) Consd. Denby 
& Sons, Ltd. 17, Minister of Health, [1936] 
1 K, B. 337 ; Marriott v. Minister of Health 
(1935), 105 L. J. K. B. 125. Held, Brown i7. 
Dagenham U. D. C., [1929] 1 K. B. 737. 
As to (3) Consd. Errington v. Minister of 
Health, [1935] 1 K. B. 249 ; Offer i;. Minister 
of Health, [1936] 1 K. B. 40. Refd. Frost i7. 
Minister of Health, [1935] 1 K. B. 280. 
Generally^ Refd. Leslie v. L. N. E. R. Sc 

L. M. S. (1936), 24 Ry. & Can. Tr. Cas. 182 ; 
Cooper V. Wilson, [1937 | 2 K. B. 309 ; Ex- 
Army Transport, Ltd. v. Diamond k Co. 
(1930), 24 Ry. & Can. Tr. (^as. 303. 


Part V. — Interest or Bias of Judicial and Quasi-Judicial 

Bodies. 


715. Add, Annotation: — Consd. Cooper v, Wilson, 
[1937] 2 K. B, 309. 

719. Add, Annotation : — Generally^ Refd. Maclean 
17. Workers’ Union, [1929] 1 Oh. 602, 


721. Add. Annotations : — Refd. Maclean i7. 
Workers’ Union, [1929] 1 Ch. 602; R. i7. 
Hxmtingdon Confirming Authority, Ex p, 
George Sc Stamford Hotels, Ltd., [1929] 
1 K. B. 698. 


Part VI. — Statutory Protection — Public Authorities 

Protection Act. 

731. Add, Annotation : — ^Refd, Admiralty Oomrs. 736. Add, Annotation : — Refd. Graigola Merthyr 
17. Valverda Owners, [1937] 1 K. B. 745. Oo. i7. Swansea Corpn. (1928), 138 L. T. 465. 

733. Add, Annotation : — Aj? (1) Consd. Scammell 739a. S. P, Moss v. Salford Corpn. (1908), 72 
17. Hurley, [1929] 1 K. B, 419, J. P. Jo. 341. 


to be used as a public park, with power 
to accept prlyate suuscrlptious Arom 
per8<^ wUiixig to contribute towards 
wrying Into execution tbo purposes 
of the Act, but with no power to levy 
rates or tolls, though authorised to 
(letray such of the expenses incurred 
in oarryl^ the Act into execution as 
could not no defrayed out of moneys 
rweived by them under the Act out 
of moneys to be provided by Parlia- 
ment. Pltf, in Qiis action sought 
received by him 
while lawfully usi^ the square, by 
^.®“6ng to oontactidth an Iron ralUng. 
which the (^tement of claim aile^d 
thereto by the Comis. of 
I ubllo Worlto to a negUgent & dan- 
^ Clomrs. 

of P^ho Works In Ireland were not. 
by virtue of the Act, constituted 
servants of the Crown.— W himslisr v, 
jPp»3WO WOkEB, (19031 2 
1. It. 209,— III. 

PABT IV. aSJCt. 8, S0B*6ECnr. 4.— B. 

(lOSlJ 1 p. h. R. 


h. Add the followtog paragraph : — 
Bdd: the treasurer, though ap- 
pointed by deft, oorpn., was not, in 
oisohargtog or omittmg to discharge 
a duty Imposed on him by Assessment 
Act, the servant or agent of the oorpn., 
who were therefore not liable for his 
omission to give the notice required 
by sect. 171 of Assessment Act. 

t. JRetTsd., (1997 J 1 D. L, H, 969; 
[1997J 8. C. B. 996. 

ig« Inapen^CTS appointed under 
NoxUma Weeds Act.J — Inspectors 
appointed by a municipality under 
Noxious Weeds Act, 1994. o. 20. are 
not employees or agents of the muni- 
cipality. but are public officers per- 
forming public services for the benefit, 
not of the munioip^ty to its corporate 
capacity, but of its inhabitants Sc those 
of the Provtooe gonerally.-— Mead e. 
MARQUia Buiux Mukicupautv. J 1928) 
2 D. L. R. 524 ; (1928j 1 W. W. B. 756. 
—CAN. 

PART IV. SECT. 4, SUB-SECT. 1. 


648 li. • 


J— O'Connor v. 




PART IV. SECT. 4. SUB-SECT. 6.- 
B. (b). 

sh. Failurt to return conviniion — 
Form of OfCtion,] — Drake e. Preston 
(1873). 34 U. 0. R. 257.— CAN. 


PART IV. SECT. 5. SUB-SECT. 2.— 
B. (0). 

g i, Board of Public UiUUy 

CommUsionera — Public Utilities Act, 
1923 (c. 63). 8. 137 (2),]— lie Stanwn 
Sc OORDON. (19271 1 I>. L. R. 273; 
(19261 3 W. W. R, 769 ; 22 Alta. L. R. 
387.~CAN. 


PART VI. SECT. 2. 

789 ill. — — Harbour trustees, J — 

The more foot that bodies suoh as 
harbour trustees administer tbelr 
undertakings under Acts of Parlia- 
ment is not sufficient to entitle them, 
as suooessful defenders, to expenses 
as between agent Sc client under Public 
Authorities mteotlon Act. 1893 (o, 61). 
6. 1 (5). They must base their motion 
imon suoh of the enactments regulating 
their constitution Sc fuuottons as m 
relevant to the question whether 



OaBM 741— 864a. Ekolish akd Empibb Diobst Sufplemknt, 


741* Add. Annotation : — Consd. Jacobs v. London 
County Council, Shaw v. London County 
Council, [1935] 1 K, B. 67. 

760. .After this case add : — 

Wheat Commission.] — See Agbioiti^titrb, 

No. 979f, ante. 

766. Add. Annoiaii&n : — Held. Graigola Merthyr 
Co. V. Swansea Corpn., [1929] A. C. 344, 

776. Add. Anywiaiiort : — Reid. London Corpn. v. 
Lyons, Son & Co. (Fi*uit Brokers), Ltd., 
[1936] Oh. 78. 

777a. Duty to prosecute.] — Held : the duty to • 
prosecute for an offence is not a “ public 
duty ** within Public Authorities Protection 
Act, 1893 (c. 61), 6. 1. — Haetik v. London 
County Council (1929), 141 L. T. 120 ; 93 
J. P. 160 ; 46 T. L. R. 318 ; 27 L. G. R. 497 ; 
28 Cox, C. 0. 618. 

Annotation,* — Reid. Betts v. Metropolitan Police District 
Receiver (1932), 06 J. P. 327. 

777b. Stolen goods handed over to alleged owner 
by Receiver lor Metropolitan Police.] — In the 

end of 1924 the Metropolitan Police found at 
the house of pltf. & took into their possession 
a quantity of goods including certain cloth. 
Pltf. was brought before the police ct. on 
charges of receiving, & some of the evidence 
there given tended to show, but did not 
prove, the identity of the cloth with cloth 
which had been .stolen from a firm of canders. 
Pltf. was committed for trial at the London 
sessions on indictments charging him with 
having received certain of the goods other 
than the cloth knowing them to have been 
stolen, & on an indictment charging him with 
a similar offence in respect of the cloth, & in 
Feb. 1925, he was convicted on the first- 
mentioned indictments & sentenced to five 
years’ penal servitude. He was never tried 
on the indictment relating to the cloth, but 
it was allowed to remain upon the record. 
On Apr. 2, 1925, pltf. not having as yet made 
any credible claim to the cloth, the Receiver 
for the Metropolitan Police District handed 
it over to the firm of carriers, who claimed it, 
taking from them a written indemnity. On 
Jan. 16, 1931, pltf, having less than six 
months before made an unsuccessful demand 
for the cloth as his property, brought an 
action against the Receiver & the firm of 
carriers claiming damages for detinue & 
conversion of the cloth. The first-named 
deft, relied, among other defences, upon 
Public Authorities Protection Act, 1893 
(o. 61 ). The jury, having heard the evidence, 
found that it did not establish the identity of 
the cloth with that stolen from the carriers, 
& they retiumed a, verdict for pltf, against 
both defts. : — Held: (1) the first deft, in 
handing over the cloth to the second defts. in 
Apr, 1926, had acted in intended execu- 
tion of a “ public duty ” within Public 
Authorities Protection Act, 1893 (c. 61), s. 1, 
& as the action in respect of the act of con- 
version so effected had not been commenced 
within six months after that act, it was not 
maintainable in resect thereof ; (2) pltf. 
could not elect to rely only on his claim in 


detinue, so as to make the time run from his 
demand & to bring the date of the action 
within six months after the cause of action. 
Therefore, judgment should be entered for 
the first deft, against pltf,, & for pltf, against 
the second deft* — ^Bbtts v. Metropolitan 
Police Distmot Receiver & Carter 
Paterson* & Co., Ltd., [1932] 2 K. B. 596 ; 
101 L. J, K. B. 588 ; 147 L. T. 336 ; 96 J. P. 
327 ; 48 T. L. R. 617 ; 76 Sol. Jo. 474 ; 30 
L. G. R. 349. 

783. Add.. Annotation Consd. McManus v. 
Bowes, [1937] 3 All E. R. 227. 

784. Add. Annotations : — Consd. Paul, Ltd. v. 
Wheat Commission (1935), 162 L. T. 362 ; 
McManus v. Bowes. [1937] 3 All K. R. 227, 
Retd. ScammeU v. Hurley, [1929] 1 K. B. 
419 ; Graigola Merthyr Co. v. Swansea 
Corpn., [1929] A. C. 344 ; Betts v. Metro- 
politan Police District Receiver (1932), 96 
J. P. 327. 

795. Add. Annotation: — Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419. 

800. Add. Annotation : — Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419. 

803. Add. Annotation : — Apld. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 235. 

804. Substitute Citations. — [1929] A. O. 344 ; 98 
L. J. Ch. 233 ; 140 li. T. 606 ; 93 J. P. 121 ; 
46 T. L. R. 219 ; 73 Sol. Jo. 109 ; 27 L. G. B. 
243, H. L. 

808a. .] — If a party bond fide, not absurdly 

believes that he is acting in pursuance of a 
statute, he is entitled to the special pro- 
tection which the legislature intended for 
him, although he has done an illegal act. — 
Spooner v. Juddow (1860), 4 Moo. Ind. App. 
353 ; 6 Moo. P. C. C. 267 ; 18 E. R. 734, 
P. C. 

827. Add. Annotation : — Consd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

834a. .] — The time limited for bringing 

actions against justices of a Metropolitan 
police district in respect of a conviction under 
2 & 3 Viet. c. 47, s. 18, made in exercise of the 
jurisdiction given them by 3 &; 4 Viet. c. 84, 
s. 6, is three calendar months, the period 
prescribed by 2 & 3 Viet. c. 71, s. 63, & not 
six calendar months, the period given by 
10 Geo. 4, c. 44, s. 41. — Barnett v. Cox 
(1847), 9 Q. B. 617 ; 115 E. R. 1410. 

889. Add. Annotatiosi : — Consd. Scammell v. 

Hurley, [1929] 1 K. B. 419. 

864. Add. Annotation to (1) Refd. Scammell 
V. Hurley, [1929] 1 K. B. 419. 

854a. .] — Where deft, appears to be acting 

a member of a public body under statutory 
authority &> pleads the six months’ limitation 
imposed by Public Authorities Protection 
Act, 1893 (c, 61 )i as the period within wliich 
an action must be brought in respect of his 
acts, pltf. can defeat that claim by proving, 
on sufficient evidence, that deft, was not 
really intending to act in pursuance of his 
statutory authority, but was using his pre- 
tended authority from some improper motive, 


action was ** for an act done in pnr- 
saanoe. or execution, or intended 
execution of any Act of ParUament, 
or of any public duty or authority, or 
in respect of any alleged neglect or 


default in the execution of amr such 
Act, du^, or authority.”— Livma- 
BTomA S.B. Oo., Ltd. v. Oltdb 
NAmatioN Trubtbbs, {1928] s. o, 
270.— BOOT. 


PART VI. SECT. 8, SUB-«SECT. 2. 

f L Ne()li0fence— Cleim unde; 

P'atal Aceit^ Arpi!i.::r “ 

WasT 00R« Board or H»Aim, (19291 
I. R. 107.— IR. 
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such as spite or for a purpose entirely out^ 
side statutory justidoation. 

Where defts. are found purporting to 
execute a statute, the burden of proof is on 
pltf. to prove the existence of such a dis- 
honest motive & the absence of any honest 
desire to execute the statute, & such existence 
& absence should be found only on strong 
& cogent evidence . — ScAmmix Q. & Nephew, 
Ltd. 17. HxtbIiBY, [1929] 1 K. B. 419 ; 98 
L. J. K. B. 98; 140 L. T. 236; 93 J. P. 99; 
27 L. G. E. 53; atd» nom. Scammexx G. & 
Nephew, Ltd. v, Attleie, 45 T. L. E. 76 ; 73 
Sol. Jo. 12, 0. A. 

Annotation : — Rsld. H. v. Minister of Health, Ex p, YafEe, 
[1930] 2 K. B. 98. 

857. Add. Annotatim : — ^Consd. China Navigation 
Co. 17. A.-G. (1932), 48 T. L. E. 376. 

859a. Proceedings by infant.] — ^Public Authorities 
Protection Act, 1893 (c. 61), s. 1, applies to 
claims by infants against a public authority. — 
Jacobs i7. London Oottnty Council, Shaw v, 
London County Council, [1936J 1 K. B, 67 ; 
104 L. J. K. B. 84 ; 152 L. T. 78 ; 99 J. P. 
10 ; 51 T. L. E. 16 ; 78 Sol. Jo. 734 ; 32 
L, G. R. 409, C. A. 

860. Add. Annotations: — ^FoUd. Euncom Guardians 
17. Worrall (1930), 94 J. P. Jo. 205. Refd. 
Allen 17. Waters & Co., [1936] 1 K. B. 200. 

860a. Recovery of loan by guardians.] — 

Euncorn Guardians v. Worrall (1930), 94 
J. P. Jo. 206, D. C. 

861. Add. Annotation : — Refd. R. v. L. C. C., Ex p. 
Swan & Edgar (1927) (1929), 141 L. T. 690. 

863. Add. Annotation : — Apld. Graigola Merthyr 
Co. 17. Swansea Corpn., [1920] A. C. 344. 

864. Add. Annotation : — Consd. Graigola Merthyr 
Co. 17. Swansea Corpn., [1928J Oh. 235. 

869. Add. Annotation : — Refd. Graigola Merthyr 
Co. 17. Swansea Corpn., [1929] A. C. 344. 

870. Add. Annotation : — Consd. Graigola Merthyr 
Co. 17. Swansea Corpn., [1928] Ch. 235. 

876. Add. Annotation : — ^Reld. Scommell v. Hurley, 
[1929] 1 K. B. 419. 

B82a. -.] — Certiorari is not a ** proceeding 

within Public Authorities Protection Act, 
1893 (c. 61), s. 1. — R. 17. London County 
Council, Ex p. Swan A Edgar (1927), Ltd. 
(1929), 141 L. T. 690 ; 46 T. L. R, 612, D. 0. 

884. Add. Annotation — ^Refd. E. v. L. 0. C., Ex p. 
Swan & Edgar (1927) (1929), 141 L. T. 690. 

885. Add. Annotation : — ^Refd. E. t7. L. C. C., Ex p. 
Swan & Edgar (1927) (1929), 141 L. T. 690. 

886. Add. Annotation : — ^Refd. E. i7. L. C. C., Exp. 
Swan & Edgar (1927) (1929), 141 L. T. 690. 


887. Add. Annotaiion : — ^Refd. R, v. L. 0. C., Ex p. 
Swan A Edgar (1927) (1929), 141 L. T. 690. 

888. Add. Annotations : — ^Refd. E. t7, L. 0. C., Exp. 
Swan & Edgar (1927) (1929), 141 L. T. 690. 
Mentd. Pickford v. Quirke, Pickford i7. I. E. 
Comrs. (1927), 138 L. T. 600; E. i7. St. 
Marylebone Income Tax Comrs., Ex p. 
Schlosinger (1928), 18 Tax Cas. 746. 

920a. .]— Bbti’s v. Metropolitan Poiacb 

District Receiver, No. 777b. 

981. Add. Annotations : — Consd. Morriss v. Winter 
(1929), 45 T. L. E. 643. Refd. Copper Export 
Assocn. Inc. v. Mersev Docks & Harbour 
Board (1932), 48 T. L. E. 642. 

940a. Detention after receipt of remission marks — 
Continuance by successive prison Governors.] 
— M. was convicted In Dec. 1926, of certain 
misdemeanours & sentenced to two years’ 
imprisonment with hard labour & twelve 
months’ imprisonment, the sentences to run 
consecutively. An order was made by the 
ct. directing that he should be detained in 
prison in conformity with the sentences 
passed. He was first detained in Poi^ts- 
mouth Prison & afterwards in PentonviUe 
Prison. In Dec. 1927, after M. had been 
removed to PentonviUe Prison, the Governor 
of Portsmouth Prison Indorsed on M.’s stage 
card the forfeiture of five remission marks, 
to make it agree with M.’s record. There 
was a dispute whether or not the Governor 
of Portsmouth Prison had ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. As a 
result of the forfeiture of those five marks M. 
was released by the Governor of PentonviUe 
Prison on July 21, 1928, instead of on 
July 20. On Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to recover damages for his detention in 
prison during that one day. The jury found 
that the Governor of Portsmouth Prison had 
not acted maliciously nor with intention to 
injure M., & that he had not made a false 
statement : — Held : the Prison Rules did not 
confer upon M. any legal right to an earlier 
discharge by the obtaining of remission 
marks, & that therefore the action could not 
succeed against either of the Governors ; 
having regard to the findings of the jury the 
action could not succeed against the Governor 
of Portsmouth Prison ; & that deft, was 
protected by the Public Authorities Pro- 
tection Act, 1893 (c. 61), as the action was 
not brought withiu six months of the act 
that caused the damage, there being no con- 
tinuance of the injury or damage, as there 
was no continuance of the act by that deft. 


PART VI. SECT. 5, SUB-SECTT. 1. 

im« AOmiraUi/ prootedinffs in 
Exchequer C<mrt of Canada — Act not 
apjMcdble.^ — Sypnvy, Gaps Bbbton 
^ MONTRBAL 8.S. Co. V. MONTRaAL 
Habbour Combs. (1913), 15 Exoh. 0. E. 
1 ; 20 D. L. R. 828.«~CAN. 


PART VL SECT. 6, SUB-SfiOT. 2. 

801 i. •• Action, — Againa “ per- 
son ** — WroneM tax mUe.] — Held : 
Pablio Authonties Proteotioa Act not 
Rppboab)e.-*-B:owNAizxi v. Bnut Lakx 
MtrmatPAii DxsTRtcnr, [1981] 1 D. L. B. 
834 ; [1980] 8 W. W. B. 858 ; rmsd. 
on other armwfdto, (19811 1 W. W. B. 
357 ; 9 D. L. E. 818 ; 85 Alto. L. B. 
751.-~.OAN. 


so. •* Judgmeia.**y—** Judgment ” to 
Public Authorltlea I^oteotion Act in- 
cludes a decision of the Inner House 
pronounced upon a redaimtog note : 
also, sembU. a decision of the House of 
Lords to on appeal against a decision 
of the Inner House.— ^mith v. Glasgow 
Education Authority, [1933] S, C. 
(H. L.) 51.— BOOT. 


PART VL BBOT. 6, SUB-SECT. 3. 

ip. ConUnuino treepas^AcHon not 
wfed by Towns Iricorporahon Act. 
596 (c. 4 ).)— Arohibai^ V; Truro 
OHPM. (1900)738 N. S. B. 401.— UAN. 


PART VI. SECT, 6, SUB-SECT. 1.— A, 


— On an appln. under The Town Aeti, 
1927, B. 566, for leave to bring an action 
against a town for Injuries sustalued. 
more than thic(< months previously, 
owing to alleged defective wiri^ 
belonging to the town Hew ; the 
fact that the town an 

insurance oo. from further liabrnty 
with respect to the accident did not 

S rojudlce it In such a manner as to.lead 
ao ct. to refuse to exercise Its dis- 
cretion under said section to allow the 
action to be brought.— Bura Jfc 
ESTBVAN Town, [1^8] 4 D. L. R. 509; 
[1928] 2 W. W. B. 686*— CAN. 

PART VI. SECT. 6, SUB-SECT. 1.— B, 

h. Citaiions .—For “ [19231 S, 0* K. 
686,” rmd ** 63 S. C. B. 686.** 
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which caused the damage* iD the Governor 
of Pentonville Prison was protected* as he 
had merely acted in pursuance of the order 
of the ct. — Monmss v. Winter, [1930] 1 
K. B. 243 ; 99 L. J. K. B. 101 ; 142 L, T. 
67 ; 28 Cox, 0. C. 687, 

942* Add. Annotation : — Consd* Rawlins v. Gilling- 
ham Oorpn. (1932), 146 L. T. 486, 

947« Add, Annotation : — Consd. Rawlins v, Gilling- 
ham Oorpn. (1932). 146 L. T. 485. 

949* Add. Annotation: — As to (1) Reid. Copper 
Export Aasocn. Inc. v. Mersey Dochis A: 
Harbour Boaa[d (1932), 48 T, L. R, 542. 

949a. Negligence of dock company — Improper 
repair of ship*] — dock co. were empowered 
by a private Act of Parliament to raise, 
destroy, & remove wrecks in their docks, to 
sell the wreck & cargq. &. after paying 
expenses, to pay over the balance to the 
owners. A ship cat^ht fbre A; partially sank 
in their dock. In Feb. 1930 the dock co. 
repaired the ship, but on taking her out of the 
dockyard it was found that the repairs were 
useless. A; in June, 1931, she was sold to ship- 
breakers. & a statement was then prepared 
& issued by the dock co. showing the amount 
available for division amongst the cargo 
owners. In July, 1931, the cargo owners 
issued a writ claiming damages from the 
dock co. reason of their having acted 
negligently in having tried to repair the ship, 
whereby the sum available for division 
amongst the owners was diminished. The 
dock CO. relied on the Public Authorities 
Protection Act. 1893 (c. 61), s. 1 (a), but the 
car^o owners contended that the action was 
in time, as their rights were not ascertainable 
until the preparation of the adjustment 
statement, A; as part of their complaint was 


the lenderis^ to them of a statement showing 
too small a balance i — ffeld : the act or 
default complained of was in substance the 
alleged negligence of the dock co* in repairing 
the ship, this had taken place more than six 
months before action brought. A* therefore the 
action was barred by the operation of the 
Public Authorities Protection Act, 1893 
(c. 61), s, 1 (o). — OoPFBR Export Asbocn. 
Incorporated v* Mersey Docks A; Harbour 
Board (1932), 147 L. T. 320 ; 48 T. L. R. 
542. 

958* Add, Annotations: — ^Consd* Rawlins v, Gil- 
lingham Ooron. (1932). 146 L. T. 486. Held* 
Morriss v. Winter (1929), 46 T. L. R. 643 ; 
Copper Export Assocn, Inc. v. Mersey Docks 
A; Harbour Board (1932), 48 T. L, R. 642. 

956. Add. Annotcdiona : — Consd* Graigola Merthyr 
Co. V. Swansea Oorpn*. [1928] Ch. 235. Befd. 
Morriss e. Winter (1929), 46 T. L. R. 643 ; 
Copper Export Assocn. Inc. v. Mersey Docks 
& Harbour Board (1932), 48 T. L. R. 642. 

055a. -*J— Pltf., who had sustained injuries in 

an accident on Jan. 3, 1930, which he alleged 
was due to the negligence of dofts., com- 
menced an action for damages on July 4, 
1930. There was no suggestion that any 
act done by defts. after Jan. 3 bad caused any 
repetition of damage to pltf* : — Held : the 
action was not maintainable, as it had not 
been commenced within the time limited by 
Public Authorities Protection Act, 1893 
(c. 61), s. 1* — Rawdins V, Gillingham Corpn. 
(1932), 146 L. T. 486 ; 96 J. P. 163. 

956. Add. Annotations: — Retd. Blundy, Clark As 
Co. 17. London As North Eastern Railway 
(1031), 100 L. J. K. B. 401 ; Harper v, Haden 
& Sons, [1933] Ch. 298. 

966. Add. Annotation : — Consd. Graigola Merthyr 
Co. 17. Swansea Corpn., [1929] A. C. 344. 


PART VI. SECT. SUB-SECT. 6. 

n (p, 133) i. .1— Under the 

Medicine Hat Charter : — Held : notice 
of the claim Sc InJnrT was not a con- 
dition precedent to uie right to main- 
tain an action against the city for the 
recovery of damages to property caused 
by an explosion of nattiral gas from a 
leak resulting from disrepair of a gas 
main owned A maintained by the city. 
— ^Fbbsdmak Sc Lesk v. Mxdioinx 
Hat Oitt, Lesk v, Mbdioike Hat 
OlTT, IWm 1 W. W. R. 602,~-OAN. 

n (p. 138) ii. Where actUm in 

reeped of want of repair caused by 
Pbentics i7. Saui/t 8tb. 
Marie. [1087] 4 D. L. R. 800 ; 61 
O. L. R. 840 ; revad., [1928] 3 D. L. R. 
664 J [1028] S. C. R. .S09.— CAN. 
e (p. 134) 1. .] — MoGreqob 

V. Rm [1989] 1 D. L. R. 181.--CAN. 

e (p. 184)11. As to 

Miur 17. Cut of Lethbjudqe (Alta.). 

ri08n 4 D. L, R. 1019; [1987] 3 

W. W. R. 421.— CAN. 

oo (p. 186) U .1 — Pltf. 

was Injured by ^ oar ^striking an 
obstruction in d^. *8 highway. During 
the ten days following the aooident he 
was Incapacitated by reason of hio 
physical Sc mental condition from 
giving the notloo required by Municipal 
Act. sect. 469 (4) HeM ? there being 
no evidence that deft. ooft>n. was 
prejudiced by the failure to give notice 
within the statntoiy thne, the ot, 
should be astute in finding reasonable 
excuse. — Weir v, TUrnberri^ [1931] 
3 D. L. R. 256 ; 0. R. 309.— CAN. 

00 (p. 186) ii. .1— To oou- 

stitute reasonable excuse there must 
be such incapaotty, either mental or 


physical, on the part of the injured 

S eiBOn. as to render him incapable of 
iscusslng business affairs or giving 
instnictlons for the notice. — B issell 
V. Rochester. [1930] 3 D. L. R. 826 ; 
66 O. L. R. 310.— CAN. 

oo <p. 135) lii. Infancy .] — 

An adult is not excused by Ignorance 
of the law from giving the notice of 
claim Sc injury required by the Muni- 
cipal Act, but an Infant of ten years 
of age cannot be presumed to know the 
law. Sc ignorance of the law Is a good 
excuse for him. — Petigus v. Toronto 
Ornr, [1932] O. R. 257 ; 2 D. L. R. 
807.— CAN. 

oo (p. 186) iv. .] — In an 

action against a city for damages for 
negligence the finding by the trial 
Judge that there was a reasonable ex- 
cuse for pltf. *8 delay in giving the 
noUce of the accident required by 
statute to be given to the city Sc that 
the city had not been prejudiced in its 
defence by the delay Is subject to re- 
view on appeal.— O armictraibl Sc Oar- 
MICHAEL V. Edmonton Cmr, [1933] 1 
W. W. K. 683 ; 2 D. Li T. 702 ; orffd., 
S. C. R, 650 ; 1 D. L. R. 197.— 




OO (p. 136) V. .J— PJtf.«8 

expectation Sc hope that her knee, 
which had been injured by her falUm 
on a sidewalk A was causing her much 
pain St inoonvenienoe, would soon get 
better so that a claim against the town 
would not be necessary, held not to 
constitute a reasonable excuse ** 
within sect. 608 of Town Act, R. 8. 8., 
1930, for ndt giving the town notice 
of claim A tojury within the time 
prescind ^ sect. 607 .— Nxcbolb o. 

10 


Kamsaok Town, [1935] 3 W. W, B. 
356.— CAN. 

oo (p. 136) vi. .] — ^Pain. 

suffering A worry held not sufficient 
excuse for omission of notice of damage 
against city. — Sohdman v. Vancouver 
C riY (1934), 48 B. O. R. 191.— CAN. 

oo (p. 185) vii. .] — ^Failure to 

serve notice of action in time on a 
municipal oorpn. is a complete bar to 
action, whatever the reason for the 
omission. — ^Tbubsler v. Kitobener, 
[1936] 1 D. L. R, 98 ; O. R. 63 ; 6 
P. L, .T. (Con.) 180.— CAN. 

sq. Fishery ifnrpeetor,] — ^In an action 
by an Indian uvlng on an Indian 
nsemre against a fish^ inspector A a 
game A fishery overseer in trover, to 
recover the value of a seine fishing net, 
the property of pitf. seized by oeftn. 
upon the reserve, datts. Justified under 
Dominion Fisheries Act, l9l4, A 
Ontario Game A FSeharies Act, 1914. 
no license to fish having been taken out 
by pltt or those who need the seine for 
fishing*. — Held; no notice of action 
was necessary. — ^S ero o. Gault <1921), 
60 O. h. R. 27 ; 64 D. L. H. 327.— 
GAN. 

tr. Effect of nsgotiatians by eUySlaifna 
ageni-^Ajter ndtee giewir— J^^ikiWow 

PART VI. SECT. 7* 

St. PkeuNna.)— M an aetlohjigalnst 
deft, in his capacity as aherlfflt bis 
servants A agents lor wrongful tm- 
pass A wronmt aelsure of gim^the 
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Part VMI. — Tenure and Compensation for Abolition of 

Office. 


1015a* — * — — *]>^To prove continuance in 

office as First Lord of the Admiralty : — Held *• 
sufficient to - prove appointment, the onvus 
being on the other party to prove determina- 
tion,— R. V, Bxjdd (1806), 6 Esp. 230 ; 170 
E, li, 796, N. P. * 

1037* AM, AnnoMiofi- : — Htoke Newington 
Borough Council Richards (1929), 46 
T. L. R. 660, 

1030a. Children of deceased constable — Constabu- 
lary (Ireland) Act, 1922 (c. 55), Sched. Part I, 
r. 4.] — Egan v, A.-G., No. i048a, post, 

1042. Add, AnnoUdion : — ^Dlstd. Mountford v, 
Ijondon County Coimcil, [1936] 2 K. B. 243. 

1046. Add* Annotation Consd. Stoke Newington 
Borough Council v, Richards (1929), 45 
T. L. R, 660. 

1047. Add, Annotation : — Consd. Kiddie v. Port 
of London Authority (1929), 93 J. P. 203. 

1048a. For loss of salary — Meaning of salary — 
Constabulary (Ireland) Act, 1922 (c. 55).] — 
(1) In Constabulary (Ireland) Act, 1922 
(c. 56), by which compensation on the basis 
of salary is payable to the members of the 
disbanded Royal Constabulary, the word 
“ salary means wages or pay & does not 
include allowances, such as allowances for 
lodging, house-rent, servant. (2) Under 
Part I, r. 4 of the Sched. to the Act the 
children of a constable who has received 
compensation on his compulsory retirement 
are not, on his death, entitled to any pension 
or fatuity unless his death has taken place 
within 12 months from the date of bis receipt 
of such compensation, inasmuch, as, by 
clause 6 of Royal Irish Constabulary Pensions 
Order, 1922, the children of a pensioned 
constable are not, by the mere fact of his 
death, entitled to any allowances unless be 
has died within 12 months from the grant of 


his pension. — ^E gan v, A.-G., [1931] A. C. 
113 ; 100 L. J. Oh. 18 ; 144 L. T. 227 ; 47 
T. L. R. 91 ; 74 Sol. Jo. 849, H. L. 

1049a. London Passenger Transport Act, 1933 — 
Lump sum or annuity.] — In assessing com- 
pensation for loss of office under London 
Passe^er Transport Act, 1933, s. 73 (6), the 
Standing Arbitrator may award compensa- 
tion either in the form of a lump stun or an 
acuity. The recipient of the compensa- 
tion has no option & cazmot insist upon the 
award in either form. If a lump sum is 
awarded, the arbitrator may apply any 
actuarial tables that he ihiixks fit, i)rovided 
that the total sum awarded do(^s not exceed 
the sum which could have been awarded to 
a civil servant under the provisions of the 
Acts &; regulations in force on Aug. 13, 1888, 
-i.c., the regulations made by the Treasury on 
Jxily 27, 1871. — Rich v, London Passenger 
Transport Board, [193(1] 1 All E. R. 912 ; 
80 Sol. Jo. 384, 0. A. 

Annotation: — Consd. Alien v. London Passenger Transport 
Board, [1936] 2 All E. K. 122. 

1049b. Managing director of company taken 

over.] — ^A joint managing director of each of 
two omnibus cos. taken over by the London 
Passenger Transport Boaid was not offered 
any office or employment, & his services were 
dispensed with on the ground that they were 
no longer required. The question arose 
whether he was entitled to have his com- 
pensation assessed under London Passenger 
Transport Act, 1933, s. 73 (4) or (6) : — Rcld : 
compensation ought to be assessed under 
sub-sect, (6). — ^Allen v, London Passenger 
Transport Board, [1936] 2 All E. R. 122, 
D. 0. 

1057. Add* Annotation : — Consd. Stoke Newington 
Borough Council v. Richards (1929), 46 
T. L. R. 650. 


R. S. A., 1922, & relying thereon, 
moved under rule 265 to have the 
smtement of claim struck out as dls> 
olosln * 


^id defence set down for be^ng before 
!— -HsW ; the better course would 
be to set down for bearing before trial 
the (juestion whether sect. 2 of said 
Act was a complete answer to the 
statement of claim.— B arry v* Rak, 
[1934] l W. W. B. 74.— CAN. 

PART VIII. SECT. 1, 8yB<*SBCT. 2. 

h i. NidwUhBtaniino ccm« 

for term certain^CfoniraiA ultra 
SUMSOERSmB, [1925 ] 
4 B. L. 941.— CAN. 

I. Appointment wUU sticeessor 
of musomor-^ 
mghi in mdarv in lien of notice *] — 
BLARBLVT e. OBABUm^OOJ) Rcr^ 

U95«ia ».• it ?- 


1 i. Of weUfMs dr meaatfres .) — 

field: (1) the office of inspector was 
a freehold public office tenable duriug 
life or good behaviour : (2) an inspector 
was not liable to dismissal at the 
pleasure of the Governor in Council 
as the holder of a public office under 
the Govt., but ooula only bo removed 
from office by the justioes in petty 
sessions for good cause, & after being 
called upon to show cause against bis 
removal ; (3) the acceptance of a 

salary did noi affect the tenure of bis 
office, or render hjtn liable to dismissal 
by the Govt, as a public servant.— 
&«. Evans (1909), 10 S. R, N. S. W. 
1 ; % N. S. W. W. N. 189 ; 9 C. L. R. 
X40.— AU8. 


St. Deieoaiwn of a^Uhority to depart- 
mental ftaods.l— The municipal oonnoll 
of Sydney passed a resolution providing 
that the discharge or disrating or sus- 
pension of any employee should be left 
in the hands of the heads of the respec- 
tive departments subject to appeal to 
the town <derk, whose decision was to 


bo final. An employee who was sub- 
soquently dismissed by a departmental 
head brought an action against the 
oouncil for wrongful dismissal : — 
field : the oounolT had power to 
delegate its authority to discharge 
employee. — Bayly v, Sydney Muni- 
cipal Oounc3il( 1927), 28 S. R. N. S. W. 
U9 ; 45 N. S, W. W, N. 40.— A US. 


PART VIII. SECT, 2, SUB-SECT. 2. 

n. For “ WioG e. CJochbanb v. A.-G„ 
[19271 I. R. 286 " read “ Wioo y. 
A.-a. OF Irish Free State, 11927 
A. 0. 674 ; 96 L. J. P, C. 88 ; 137 
L. T. 460 ; 43 T. L. R. 457.” 

See, further. Dependencies, Nos, 
714b, 7140. 


PART Vin. SECT. 2, SUB-SECT. S. 

•w. Calculated on yeare of otchtal ser- 
— Addition of years under county 
scAme. J—G’Sulijvan^ v, Limerick 
0. C. Nauohton V, Limerxok 0. 0., 
[19281 1. R. 493.— IR. 
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088681 ^ 70 . 


English and Emphue! Digest Supplement. 


PUBLIC HEALTH AND LOCAL ADMINISTRATION. 


9. Add. Annotaiion : — ^Refd. A.-G. v. Sunderland 
Corpn. (1929), 46 T. L, B. 10. 

10a. Confirmation of unautliorisad improve- 

ment scheme — ^Effect of Housing Act, 1925 
(c. 14), s. 40 (6).] — Minister op Health v . B., 
Bx p, Yapfh, No. 506c, post 

14. Add. Annotation : — ^Dbtd. R. v. Minister of • 
Health, Bx p. Yaffe, [1930] 2 K. B. 98. 

20. Add. Annotation : — Aa to (1) Gonsd. Orediton 
Gas Oo. V. Orediton U. 0., [1928] Oh. 447. 

23. Add. Annotation : — Refd. Clark v. Epsom 
B. D. 0., [1929] 1 Oh. 287. 

29. Add. Annotation : — Generally, Held. Blundy, 
Clark &; Oo. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 


J — The duty of a local 
authority under 1875 Act, s. 16, to keep 
sewers in repair cannot be enforced by an 
action by a private person for a mandatory 
injunction. The pi*oper remedy is a com- 
plj^t to the Minister of Health under sect. 
2599 of the Act^ — Clark v. Epsom Rural 
District Council, [1929] 1 Oh. 287 ; 98 
L. J. Oh. 88 ; 140 L. T. 246 ; 93 J. P. 67 ; 
46 T. L. R. 106 ; 27 L. G. R. 328, 

38. Add. Annoiatiofis : — Apld. Clark v. Epsom 
R. D. 0., [1929] 1 Oh. 287. Refd. Musical 
Performers* Prot^tion Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
486. 


Part III. — Control by Ministry of Health 

29a. 


Part V. — Bye-Laws. 

49. Add. Annotation : — Refd. R. v. Minister of I 70. Add. Annotations : — ^Refd. R. v. Minister of 
Health, Bx p. Yaffe, [1930] 2 K. B. 98. I Health, Bx p. Yaffe, [1930] 2 K. B, 98 ; 


PART I. 

a. Power to acquire land — For 
oiflcea .] — ^Mayvillb Local Ai>mints> 
TBATioN & Health Board v, Giblink 
(1928), 49 N. L. R. 148.— S. AF. 

PART II. SECT. 3. 

o I, Order for abatement of 

fmiaance made on report of — Effect 
of report of D^artment of ReaUh .] — 
LEATHER V. DOOLITTin Co., IjTD., 

ri9283 2 D. L. R. 806 ; 62 O. L. R. 
162.— CAN. 

PART III. SECT. 1. 

sb. Meaning of ** public show ” in 
bye-law — Dog rowing. ySeld : dog 
raoing haxidioaiM, oonduotod In a ground 
specially adapted for dog racing, to 
which the public were Emitted as 
spectators on payment, wore not a 
** public show within Burgh Police 
(Scotland) Act, 1 892, s. 397 . — Bremneb 
». Morrison, ‘[1930] S. C. (J.) 42,— 
SCOT. 

PART III. SECT. 2, SUB-SECT. 1. 

6d. Whether iurisdiciion mtiat be 
8houm-~~Order under Rousing Acts .] — 
An order of a local authority under the 
Housing Acts, if it follow the prescribed 
form, need not show jurisdiction on 
its face Uke the order of an inferior ot, — 
McCoy n. Come Ooepn., [1934] I. R. 
779.— IB. 


a (p. 1661^ i. 
Municipal 


PART V. SECT. i. 

jBy Railway db 
Roard — Roes not validate 
invalid bye-law.) — Re Oasa Loma, 
[1927] 4 D. L. R, 645 ; 61 O, L." B. 
187.— CAN. 

a (p. 166) il. Leave to appeal 

from Board — ffromda for granting.]— 
Re Oasa Loma, [19271 4 D. L. B. 646 ; 
61 O. L. B. 187.— CAN. 

a (p. 156) iii. Necessity for — 

Bye-law amending bye-Uxw .) — Approval 
of municipal board held necessary to a 
bye-law amounting in effect to an 
amendment of another ^e^-law. — 
Worthington v. Forest Hill , Vm- 
^Kj^[1934] 1 D. L. B. 608 ; O. B. 17. 

h (p.’l66) !. .3— HcM .• the 


statutory duty to publish a bye-law 
in the newspaper of a village under 
Municipal Act. B. S. O., 1914, was 
imperative . — Re Poulin & L'Obioinal 
Village (1918), 42 O. L. B. 483.— 
CAN. 


OP (p. 166) I. .3 — ^Whore 

pending the return of a summons to 
show cause why a certain bye-law of 
the city of Wixmlpog should not be 
quashed as ultra vires the council 
repealed the bye-law 8c enacted a new 
bye-law which overcame appct.*s 
ground ot complaint 8c the motion 
made on the return was, therefore, 
dismissed : — Reid : on appeal from 
the refusal ot costs to appot. he was 
entitled to costs sinoe the sect, of the 
Charter under which the motion was 
made provides that the judge may 
** according to the result of the applica- 
tion award costs for or against the 
corpn.,*’ 8c In the circumstances the 
word “ result ” should not be read so 
literally as to be confined to the fact 
of the dismissal of the application.— 
Re Turner & Winnipeg Chtt. [19381 
1 W, W. B. 651 ; 3 D. L. B. 486 ; 41 
Man. L. B. 372.— CAN. 


99 (p. 156) i. .3— Be 

MoCutoheon 8c Toronto Corpn. 
(1863), 22 U. O. B. 613.— CAN, 

li. (p. 156) i. .3— Pursuant 

to the power given it by the city charter 
to pass bye-laws regulating its pro- 
ceedings the Winnipeg olty oounoil 
passed a bye-law reading : ** Notice at 
a previous regular meeting shall be 
given of all motions for introducing 
new matter other than matters of 
prlVllejro 8c bringing up petitions, re- 
ports ^ communications, & no motion 
shall be discussed unless such notice 
has been given , . . : — Reid : the bye- 
laws in question herein whioh provided 
for the oompulsory closing of shops 
on Saturday or on Wednesday after- 
noons introduced ** new ^tter ” 
within the. bye-law quoted above &, 
since no notioe ot the motion to intro- 
duce them had been given at any 

g revious meeting of the council, said 
ye-laws were Invalid, although no 
member of the coonoil had objected to 
their inteduction ; 8c, they must be 
quashed. Gosts givmt appot.— Ban- 
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NARD V. Winnipeg CJrrr, [1935) 3 
W. W. B. 36; 43 Man. L. B, 385 ; 
revsd. [1937] 1 W. W. R. 539.— CAN. 

jj (p. 166) I. Non-com- 

pliance with condition precedent .) — 
when in passing a bye-law a municipal 
council exceeds its limited jurisdiction 
or ignores a condition precedent to the 
exercise of tbe powers oonferred on It 
by statute the duty of the ot. is to 
quash the bye-law for illegality or, in 
the case of a prosecution under it, to 
dismiss the charge ; 8c, therefore, 

evidence is admissible to show that the 
condition precedent had not been 
complied with. — B. ex ret. Donald v. 
Thompson (No, ij (Sask.), [1929] 4 
D. L. R. 958 ; 2 W. W. R, 663 ; 52 
Can. Orlm. Cas. 47.— CAN. 


mm (p. 156) i. .1 — 

Where the lUogallty of a bye-law 
appears upon its face there is no 
discretion in the ct. to refrain from 
quasMng it, A rating bye-law pro- 
vided “ that the rate for public sohool 
purposes be as requested by public 
sohool trustees ** ; — Held : It was 
invalid, because It attempted to dele- 
gate the power which by the Municipal 
Act is vested solely in the township 
council to the public school trustees 
of t^e several school sections, 8c the 
illegality appeared on the face of the 
bye-law . — Re Middi^kpon 8c Goderich, 
[19311 4 D. L. R. 75; O. B. 892.— 
CAN. 


PART V. SECT. 2, SUB*S£CT. 1. 

52 V. .1— R. V. PKNNER, 

[1930] 1 D. L. R, 834: 68 Can, C. 0. 

242.— CAN. 


157) i. Bye-law pro- 

\ng of animals — -Except 

of coimeil Conditions 

under which consent gixen not set d«4.3— 
Miller v. Brighton Oitt, [19281 
V. L. B. 875 ; [1928] Argus L. R. 209. 
— AUS. 

dddd (p. 167) 1. — 


OROPT k London, . 

684 ; 61 O. L. B. 2( . 

D. L. B. 849 : 61 O. L. B. 658. 


[1927] 4 1 
209; revsd. 


4 D. L.^R. 


OT/ 


r (p. 158) i. ScruHnv^ 

Powers of county court itidfirc.}*— A 
county judge holding a scrutiny ot 
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. British Trawlers' Federatioa, Ltd. v. London 
Ss North-Eastern By. Co, (1032), 147 L. T. 
31$. 

39. Add* Annotation : — Consd. Ireland v, Wilson, 
[1936] 3 All E. R. 368. 


91a, — — Conduct.] — ^By a local Act, a local 
authority was empowered to make such 
bye-laws as it thought tit for {inter alia), the 
regulating of haclmey carriages & carts 
plying for hire within the borough & for 


the ballot papers deposited In a vote 
on a municipal hye-law may go behind 
the voters* list Sc inquire if a tenant 
whose name Is placed thereon has the 
residential quaufication entitling him 
to vote. The Judge has no power to 
inquire whether rejected ballots were 
oast for or against the bye-law. 
Ballots rejected on a sorutiny must be 
deducted from the total number of 
votes oaet in favour of the bye-law. — 
MoPHfiBSON V. Mehrino, [1913] 47 
S. C. R. 451.— CAN. 


aa (p. 158) I. .1— 

Howard Sc Toronto Oorpn., lie 
Sweet Sc Toronto Oorpn., [1928) 
1 D. L. R. 952 ; 81 O.L. R. 683.— CAN. 

aa (p. 168) iJ. Question for 

municipaX eotmcU.] — bye-law expro- 
priating a public park land passed by a 
township council was attacked upon 
the ground that it was not enacted in 
the public interest, but in the interest 
of a land co* : — Held : the matter was 
one to be determined by the council. — 
Hurst v. Mersea, [1931] 3 D. L. R. 
355 ; O. R. 290.— CAN. 


bb <p. 3 58) 1. Test. ]— In deter- 

mining whether a municipal bye-law 
was passed in the public or a private 
interest the primary moving force 
behind the bye-law must be looked at, 
Sc if that force emanates from a 

g rlvate source Sc Is to save harmless or 
!> reimburse the corpn. with respect 
to all costs Sc la to reap the primary 
direct benefit from the bye-law, it may 
safely be concluded that the bye-law 
was in a private Sc not in the public 
interest.— WAiXAOB v. Dauphin Town, 
[1932] 2 W. W. R. 405.— CAN. 

so. RigJU to question validUy — In 
aummary proceedings.y — Held : it is 
competent in a summary proceeding 
to challenge the validity of a bye-law 
made by a local authority, even though 
it has obtained the approval of 
Sheriff Sc of the Seoreta^ of State. — 
David Lawson, Ltd. e. Torrance, 
[1929] S. 0. 119 (J.).— SCOT. 

sd. Bye-law in tM ** intereste of the 
ctty,”]— In determining whether a city 
bye-law was “ passed bond fide in the 
interests of the olty ** within the city’s 
charter, allegations of unreasonable- 
ness, oppressiveness & unequal opera- 
tion are of importance only so far as 
they have a bearing upon the quesUons 
of ** bona fidea ** & *• public interests.” 
The question of what ore the interests 
of the olty Is certainly, at least primd 
facie, one for the olty oounoil to pass 
upon without tmdue taterference j^m 
the ots. The mere faot that a bye-law 
benefits one individual or class at the 
expense of another does not necessarily 
indicate that It is not in the ** interests 
of the city.” The burden of showing 
that a bye-law, otherwise valid, was 
not passed In good faith in the interests 
^ person attacking 
It.— e. Edmonton Citt, [1931] 
1^. W. R. 366 ; 2 D. L. R. 705.— 


ne,Bve-tmoinfutureten8e^VaHd*h- 

If. PetUion for bye-law relaHng U 
local irrmi^menl---suffUHency of peti 
.The ct. cannot quash a bye-lav 
undertaking a work or 
^ oerMfled to th< 

Bol&oiexmy otjihe petition, even thougl 
the (tok in giving his oertifioate troAi 
a mistake of law by mi^teipretini 
the eequ^ments of Local Iswrove 
ment Act, R. S. O., 1927, s. H.— it 
ganroN & Toronto ChTr, [19341 :i 
D. L. R. 8684 — 4JAN. 

•k. JvHedMkfn of eoufl.h^Th6 ot 


oaimot question the validity of a bye- 
law which has beeh approved by the 
Ontario Railway Sc Municipal Board. — 
Re Harper Sc East FLAMBORouau 
Township (1914), 32 O. L. R. 490. — 
CAN. 

sL Bye-law in excess of powers — 
Whether corporation liable in damages*] 
— oorpn. is not liable for damages 
caused by a bye-law passed imdor a 
misoonstruotion of its powers unless 
such liability is imposed by statute. — 
PocooK V. Toronto City Corpn. 
(1896). 27 O. B. 835.— CAN. 

so. Non-observance of datiUory re- 
quirements .] — i'LEMiNO V* Sandwich 
Town (1918), 44 O. L. R. 514.— CAN. 


PART V. SECT. 2, SUB-SECT. 2. 

64 iii. .] — Be Dunlop Sc Town- 
ship op Douro (1859), 18 U. O. Tl. 
227.— CAN. 

64 fv. .1 — ^In relation to the sub- 

leot-matter of a bye-law, the powers of 
the corpn. must be exercised strictly 
within the limits & in the manner 
prescribed by the statute. — Re Hom- 
PRAY Sc Kamloops Building In- 
spector (1933), 48 B. C. R. 475. — CAN. 

k (p. 160) i. Creation of 

monopoly *] — Toronto v. Mandel- 
BAUM. [1932] 3 D. L. R. 604.— CAN. 

ee (p. 160) f. Bye-law creating 

lien — For unpaid water rates — VUra 
vires *] — Burohell v. Sydney Oorpn., 
119271 1 D. L. B. 486; 59 N. S. R. 
94.— CAN. 

h (p. 161) 1. .]— Rc 

Boylan Sc Toronto Oorpn, (1887), 
15 O. R, 18.— CAN. 


m (p. 161) !. Ne^o 

Yearns Day,] — county licensing ct. 
issued a bye-law that all lioonsed 
premises within the district including 
inns oc hotels, except as regarded 
travellers Sc lodgers therein, should be 
closed wholly on New Year’s Day, 
6c, when Now Year’s Day foil on a 
Sunday, then on Monday, Jan. 2 : — 
Held: under this bye-law a Monday 
falling on Jan. 2 must be treated as 
a Sunday, Sc, aooordingly, that an 
hotel-keeper who had supplied a cus- 
tomer on Buoh a Monday outwlth the 
permitted week-day hours had not 
infringed his oertifioate where the 
customer was a bond fide traveller, who 
could lawfully have been supplied on 
Sunday, — Henderson v* Ross. [1928] 
S. 0. (J.) 74.— SCOT. 

t (p. 161) I, Rate likely to 

produce less money than required *] — 
Held: the ot. would not Interfere. — 
Be Gilorbist Sc StTLUVAN Corpn. 
(1879), 44 U. O. R. 588.— CAN. 

a (p. 161) i. Street 

not yet opened,} — ^A bye-law provided 
for the oonstmotion of side walks on a 
street to be opened: — Held: as the 
street shown on the plan was not vet 
Sc might never be a public street, the 
oounoil exceeded its authority in 
passing the bye-law, whloh should 
therefore be quashed ; the discretion 
of the ot. should not be exerolsed in 
favour of the bye-law. — Re Chappus 
3b La Salle Town, [1928] 2 D. L. R« 
950 ; 62 O, L, R. 140.— CAN. 

e (p, 161) ii. Bye-law 

authonaing improvement of street^ 
Passed before land acguired,]^!^ 
Chappus Sc La Salle Town, [1928] 
2 D. L. R. 960 ; 62 O. L. R. 140.— 
CAN. 

(p. 161) m. Bye-law 


,,,uMmna widtJt of streets on Utyirut- 
sites^Wh^fh^ appl^le 

to roads gimng aoeeas to huHdtng estate*] 
*RosE V, Sydenham Local Adminib- 
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TBATiON Sc Health Board (1928), 49 
N. L. R. 20s.— S. AF. 

dd (p. 161) i. Fee imposed 

on every truck delivering merchandise — 
Whether applicable to trucks belonging 
to owner owoide muniotpalUv,] — Muni- 
cipal Act. R. S. B. C. 1924. o. 179, 
s. 290 (34), as enacted by 1925, c. 35, 
s. 28, which empowers a municipality 
to impose a licence fee on ” the owner 
or driver of every truck plying for hire 
or used for the delivery of wood, coal, 
merohandlso or other commodity, 
authorises It to demand the fee from 
every owner of a truck used for the 
delivery of merchandise within the 
municipality, even though the owner 
is an outsider. — North Vancouver 

V. F. R. Stewart Sc Oo., 11928) 1 

W. W. R. 586; 49 Can. Crlm. Oas. 
216 ; 39 B. C. R. 401.— CAN. 

dd (p. 161) ii. Bye-law 

requiring vehicles licensed by town 
council to obtain additional county 
licence .] — ^ScoTTisn Motor Tbaotfon 
C o., Ltd. v. Lanarhshtke County 
Council, [19281 8. O. (Ct. of Sess.) 
909 ! revsd. (1929), 142 L. T. 170 H. L. 
—SCOT. 

dd (p. 161) Iii. Bye-law 

prohilnting use of vehicle in jitney Ints 
seroice wUhoui lice^ice — JUney licence 
no longer issued,] — 11. v* Shawra, [1929] 
1 D. L. R. 321 ; 50 Can. Olm. Gas. 267 ; 
63 O. L. R. 158.— CAN. 


dd (p. 161) Iv; Bye-law prescrib- 

ing narking areas for vehicles — WheUien 
hue-law regulating traffic — Right to 
charge for use of parking areas .] — 
Schilling e. Melbourne City. [1928] 
V. L. R. 302 ; [1928] Argue L. R. 203. 
— AUS. 

h (p. 162) 1. Bye-law restricting 

the carrying-on of restaurants.] — Be 
Bye-Law No. 304 op Minnedosa 
Town, Wong Sing v. Minnedosa, 
[1918] 3 W. W. R. 181.— CAN. 

o (p. 162) I. Power to sweep 

chimneys confined to chimney inspectors. ] 
— R. V, Johnston (1876), 38 U. C. R. 
549.— CAN. 


se. Regulation of botanic park — 

Bye-law prohibiting meetings without 
consent of governors — VfUid.] — Fox v* 
Allohuroh. [1926] S. A. S. R. 384 : 
affiLf 40 C. L. K. 1.35.— AUS. 

sf. Licensing taverns.] — Re 

Brodie & Bowmanville Oorpn. 
(1876), 38 U. C. R. 580.— CAN. 

tg, Bye-law increasing service 

tax— Invalid.]— Haudy v* Edmonton 
Corpn. (Alt^). [19251 I D. L. R. 266 ; 
[19241 3 W. W. R. 936.— CAN, 

gh, Bye-law regulating the hous- 

ing of motor trucks d? ajtparatus used 
in truck cartage business — Construction, j 
— Re Stronach, [19281 3 D. L. R. 216 ; 
40 Can. Crim. Cas. 336 ; 61 O. L. R. 
636.— CAN. 

gL Tax on. non-resident building 

contractors — Amounts to indirect taxa- 
tion— VUra vires.]— Applt. city was 
by statute empowered ” to p^s bye- 
laws imposing a tax on oontraetprs 
resident outside this proving doing 
busin..sa within ” the city. It passed 
a bye-law enacting that all oontaraetprs 
non-residents of the province who 
should engage in the business of a 
Bontraotor for the performance of any 
work witliln the city, under a contract 
or agreement, shotud pay to the city 
'* on every such contract or agreement 
% direct tax,” the tax to be a percentage 
of the contract price, graduated on a 
sliding scale according to the amount 
of the contract. The city claimed 
Crom reap, payment of a tax. In aooord- 
i>noe wltn the bye-law, of a percentage 
on the amount of re^.’s contract for 
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regulating the conduct of the drivers thereof 
reasonably. A bye-law was accordingly 
made which provided : Every driver of a 
hackney carriage shall when working or ply- 
ing for hire . .* . conduct himself in a proper 
civil & decorous manner at all times.’’ In 
a prosecution under the bye-law it was con- 
tended that the bye-law was uncertain as 
to the standard required & unreasonable, 
& that it was therefore void & tuienforce- 
able : — Meld : the bye-law was neither im- 
certain nor unreasonable & was therefore 
valid & enforceable. — Iheland v . Wilson, 
[1936] 3 All E. K. 358, 

97a. Bye«law regulating conduct.] — Ireland v, 
Wilson, No. Ola, ante, 

120. Add, Annotation : — Retd. Bean v. Flaxton 
R. D. 0, (1928), 139 L. T. 320. 

121a. .] — Pltfs., a firm of buOders who 

had, as a private enterprise of their own, 
built a number of houses upon land situate 
within the jurisdiction of defts., had not 
complied with defts.’ bye-laws as to the 
drainage, with the result that differences 


arose between the parties. Subsequently, 
by agreement, defts. appointed a sub- 
committee to settle all outstanding matters, 
& an agreement was arrived at between pltfs. 
Sc the sub-committee. One of the terms of 
that agreement was that pltfs.’ drainage 
scheme should remain, although it was con- 
trary to defts.* bye-laws. Defts. having 
repudiated the agreement to which their 
sub-committee was a party, pltfs. brought an 
action claiming specific penormance ; — Meld : 
as it had not been established that the build- 
ing of the houses by pltfs. was, or formed part 
of, a housing scheme to which Housing Act, 
1926 (c. 14), 8. 99, applied, the verbal con- 
tract made by the sub-committee was not 
binding on defts., for the reason that defts, 
could hot confer upon the sub-committee a 
power of entering into any such contract. 
Neither had the Minister power under sect. 99 
to relax the bye-laws in a private building 
scheme. — William Bean & Sons, Ltd, i;. 
Plaxton Rural District Council, [1929] 
1 K. B. 460 ; 98 li. J. K. B. 20 ; 139 L. T. 
320 ; 92 J. P. 121 ; 26 L. G. R. 336, 0. A. 


Part VI. — Legal 

137a. Town Police Clauses Act, 1847 

(c. 89) .1 — A corpn, was convicted upon an 
information preferred on behalf of a limited 
CO. under sect. 47 of above Act, by one ol 
its directors, for permitting a motor omnibus 
to be used as a hackney carriage within the 
prescribed area, without having obtained the 
necessary licence under the Act : — Held : 
that P. H. Act, 1875, s. 253, takes the place 


Proceedings. 

of Town Police Clauses Act, 1847 (c. 89), 
8. 73, which enabled “ any person ” to 
recover penalties for oUences against that 
Act, it therefore except in the case of informa- 
tion by a party aggrieved or the local 
authority for the district, the consent of the 
A.-G. is now a condition precedent to pro- 
ceedings for the i*ecovery of penalties under 
the Town Police Clauses Act, 1847 (c. 89). — 


the huilding of an hotel : — Held : the 
tax was ** indirect taxation,** & the 
bye-law imposing it was vUra vires, — 
Charlottetown City v . Foundation 
Maritime, Ltd., 11932] S. 0. R. 589.— 
CAN. 

so. IHscrimination between skilled db 
unskilled labour,] — A bye-law which 
requires a lioenoe for oanying on an 
occupation, &; disoriminates between 
skilled & unskiiied labour is ultra, vires, — 
B. V. McDonald, [1935] 2 D. L. H. 
605; 8 M. P. R. 558,— CAN. 

PART V. SECT. 2, SUB-SEOT. 4. 

U I, Bye-law regnlating dance 

hcdls ,] — ^A bye-law passed in. pur- 
ported exercise of the power glyen by 
Winnipeg Charter to regul&te ac license 
dance hfdls defined ** nan c e hall*' as 
inter alia ** any building or portion 
thereof . . . the use of which is per- 
mitted to any person or group of 
persons for dancing ** : — Held : this 
part of the definition was void because 
its genorallty rendered it uncertain & 
unreasonable ; Sc since if the bye-law 
applied to deft. *9 premises it could be 
only because of said clause, his con- 
viction for a violation of the bye-law 
was quashed. — R. (McCOEQUOdale) v . 
Worn, [1937] 1 W. W. E. 662: 1 D. L. R. 
347; 67Can.O.C.288.— CAN. 

PART V. 8B0T. 2, SllB-SBIOT. 6. 

a (p. 165) i. Bxeesdkfs fee for 

licence,]— C bookstonv. Mixlibs, [19121 
7 D. L. R. 771,— OAK. 

1 (p. 165). Add, 22 

O. L. E. 342. 

PART V, SECT. 8. 

tb. Byedaw for HemeiHo 
Meminq of ** oarryino on omiitd of 
poZmisf.^*]— The definition of the worn 


** palmist ** in Winnipeg bye-law No. 
10,634, which provides that the term 
shall Include any person who gives 
free palm readings in connection with 
the sale of books ... or of the per- 
formance of any seryico for whlcn a 
charge is made ** & Imposes a licence 
fee to carry on the calling of a palm- 
ist ** does not add anything to 'the 
significance of the word as used tn the 
sect, of the Winnipeg Charter authoris- 
ing the city to pass bye-laws for the 
preventing, regulating, limiting, inter 
alia, ** palmists •* & for defining 

palmists." The giving of free tn- 
atmotions in art held to be carrying 
on of the calling of a palmist. — li. v. 
Best, [1934] 3 W, W. R. 635 ; [1935] 
1 D. L R. 158 ; 62 C. 0. C. 340.— CAN. 

sd. Bye-law flaoing mices for dry 
cfeafMtnp.)— A city bye-law fixing prices 
for dry cleaning does not apply to an 
agency within the dty, although the 
cleaning is done elsewhere. — R. v, 
Marvo System of Dry Oleanino, 
Ltd., [1935} 3 D. L, B. 480 ; 64 Can. 
0. C. 46.— CAN. 

■f. Dance haU — What is.) — A 
restaurant permitting dancing without 
extra charge is a ** donee hall ** requir- 
ing to be licensed by a bye-law rels^ing 
to dance halls. — ^R, IMoCorquodalb) v. 
Wong. [19373 l W. W. E. 6W 1 
D^L. R. 347 ; 67 Can. C.C. 288.-~OAN. 

PART V. SECT, 4. 

1 L Aftom^-aeneroZ.]^ Where 

the law restditog from the exercise of 
a statutoiT power to make a bye-law 
operates for the general advant 
of the ptihlSo at large, none but 
A.*a« may eue tn respeot of its bcei 

22; IlftTJ 



■J. Action to restrain enforcement of 
iUepal bye-law-^Effed ^ Rured Munici- 
pality Act, 8. 335.1 — The provision of 
sect. 335 of Rural Municipality Aot, 

R. S. 8 ., 1920 <c. 89), tbatno action 
can be oommenoed in respeot of any- 
thing done under an Illegal bye-law 
or resolution until a month after the 
quashing or repealing of the bye-law 
or resolution Sc unW a month after 
written notice of the intention to bring 
the action does not apply to an action 
to prevent the municipality from 
enforcing rights claimed by it under an 
illegal bye-law. — ^V illeneuvbv. Rural 
M imiCIPAL OF Kelvington, [1929] 2 
D. L. R. 919 ; 1 W. W. R. 188 ; 28 

S. L. R. 406.— CAN. 

tl. When enforceable by injunction,] 
— ^A bye-law which is aimed at the 
oonduct of a business rather than at 
the use of the land for the purpose of 
the bmdness cannot be emoroed by 
iniunotion.— T oronto Ctty e. Mandbl- 
BAUM, [19821 O. R. 552.— OAN. 

so. Discretion of council of corpora- 
tion,] — The ct. cannot intei^re with 
the discretion of the council of the 
corpn. in the administration or carrying 
out of a bye-law. — Be Jot Oil Oo., 
Ltd. Sc Toronto, [1937] l D. L. R. 
541^- O. R. 248; 67 Can. O. 0. 825.— 

PART V, SECT. 5* 

Bye-law rdaHng to Heen^^^f 

titiSTw fix 

Soanes v, Johnston, £19801 4 D. tL R. 

290.— DAN. 

PART VI. 8K0T, 8. 

moHne ato^ 
whose nasM 

16 s; sTjsmTL ft 



Vol ZXZVIIL-4tal}Ii0 Stealth. Oases 187a~S59a. 


CoKPN. V. Ejtbon. [1929] 2 K. B. 

822 ; 98 L. J; K. B. 561 ; 142 X.. T. 20; 93 
J, P. 185 5 46 T. L. R. 616 ; 73 Sol. Jo. 348 ; 
27 L. G. B- 683 ; 28 Oox, 0, 0. 674, D. 0. 
189. Add, Annoiaiim: — N,F. Sheffield Oorpn. v, 
RitBon, [1929] 2 K, B. 322. 


158. Add, Annotaiion : — Consd. B. v. South* 
Eastern Essex Assessment Committee, ^a? p, 
Patterson (1936), 163 L. T. 162. 

168. Add. Annotation: — ^Apld. Holt Bros. Sn 
Whitford v. Axbridge Rural District Council 
(1931), 96 J. P. 87. 


Part VII. — Particular Provisions. 


198. Add, Annotation: — ^Refd. London County 
Council V, Stilgoe (1931), 96 J. P. 149. 

199. Add, Annotation : — Held. Re Whitaker, Booke 
v. Whitaker, [1929] 1 Oh. 662. 

200. Add, Annotation : — ^Hetd. Be Whitaker, Booke 
V, Whitaker, [1929] 1 Oh. 662. 

208. Add, Annotation : — Consd. China Navigation 
Co. V, A.-G. (1932). 48 T. L. B. 376. 

204a. Validity.] — By the proviso to Advertise- 

ments Regulation Act, 1907 (c. 27), s. 2, any 
bye-laws made under that section must pro- 
vide for the exemption from the operation of 
such bye-laws of any hoardings or similar 
structures in use for advertising purposes at 
the time of the making of the bye-laws & of 
any advertisements exhibited at that time 
for a period not less than five years. In 1911 
a county council made bye-laws under the 
section containing such an exemption as is 
there specified. In 1927 the council made 
further bye-laws under Advertisements Regu- 
lation Acts, 1907 (c. 27) & 1925 (c. 62), con- 
taining a similar exemption, which, however, 
was qualified by the words “ but this ex- 
emption shall not extend to any hoarding or 
similar structure or any advertisement to 
which the bye-law (of 1911) applied : — 
Held : (1) the bye-law in this form was valid 
& intra vireSt since hoarding, etc., to which 
the earlier bye-law applied had already 
enjoyed the statutory period of exemption, 
A: were not entitled to a second period ; while 
others were in no way prejudiced by the 
exception ; (2) a gable end of a building 
26 feet high was not a ** hoarding or similar 
structure.” — Glouobstbr Billpostino Co., 
Ltd. V, Hopkins (1932), 96 J. P. 462 ; 30 
L. G. B. 488. 

Construction— •• 12 feet in height.*^] — 

Deft, was summoned for erecting 8c main- 
taining for advertising purposes a hoarding 
or similar structure in contravention of a bye- 
law made under Advertteements Regulation 
Act, 1907 (c. 27), 8. 2, prohibiting the erection 
or maintenance for advertising purposes of 
any hoarding or similar structure exceeding 
12 feet in height. The alleged hoarding or 


structure consisted of rectangular panels or 
advertisement boards measuring approxi- 
mately 20 feet in length horizontally & 10 feet 
in height vertically & attached to the wall of 
a building. On these panels picture posters 
were pasted. Although the ^panels did not 
themselves exceed 12 feet in height, they were 
fixed in such a position on the wall as to be 
more than 12 feet above ^ound level : — 
Held : (1) the words 12 feet in height meant 
the measurement of the hoarding itself & not 
the height at which it was aDOVo ground 
level ; (2) per Avory, J., neither the wall 
nor the panels were hoardings or similar 
structures within the meaning of the bye-law, 
which was intended to apply to some in- 
dependent structure erected on the ground 
& not to panels fixed to a wall. — B oylb v, 
Ormb (1932), 96 J. P. 468 ; 30 L. G. R. 494. 

204e. ** Hoarding or ^ilar structure ** — What 
amounts to.] — Gloucester Billposting Co., 
Ltd. V. Hopkins, No. 204a, ante, 

204d. .] — ^Roylb V, Ormb, No. 204b, ante. 

204e. View of rural scenery affected.] — 

SCRIMGEOUR V. STOKB-ON-TRBNT & NoRTH 

Staffordshire Billpobtinq Co., Ltd. 
(1936), 80 Sol. Jo. 324, D. C. 

259a. Dwelling-house— Means of communication 
with street — Validity of notice.] — By sect. 
129 (1) of the Essex County Council Act, 1933, 
it is provided that “ on the deposit with a 
local authority of the plans of any new build- 
ing intended or adapted for use as a dwelling- 
liouse . . . the loc^ authority may by notice 
in writing requii’e the provision before the 
building is erected sold let or occupied^ (as 
the local authority shj^l specify) of sufficient 
means of communication between the build- 
ing & a street. ...” A local authority, 
purporting to act under this sub-sect., 
served a notice upon a building owner re- 
quiring the provision of means of com- 
munication before the buildings were ” erected 
sold let or occupied ” ; — Held : the notice 
was bad, inasmuch as it did not specify 
whether the work was to be done before the 
erection of the buildings, or before their sale, 


PART VL SECT. 5, 8UB-8B0T. 1. 
ss. Powm of arbitrator — Asam- 
meat of oomsporMionr^^ 

Hon had no power to esepropriote 
claimant*B kmd»lr—Re Sr. Iuoraxl’s 
C oLUBox 8t Toronto Oobfn., (1928) 
3D.L.E. 710; 62 O. L. B. 410.-~CAN. 

PARTVI. BBOT. 9, SOT-SEOT. 1.— B. 

h. qUoHona For fl»26] S. 0. K. 
586/* read « 68 S. O. B. 586.« 

FART VII. 8E0T. % SIIB4HE0T. 1. 

mOAxam (1027) 20 


PART VII. SECT. 6, SUB-SECT. 1.— A. 

id. •• 8tore,**}—Held : a 
service station is a ‘‘store/' — Re 
Domestic Storaob & Fobwaroino 
C o. & Forest Hill, tl932] O. R. 350 ; 
3 D. L, B. 175.— CAN. 

se. JDwtMnO’-hovse** — Self-con- 
tained flats under one roof,] — A mum- 
clpal bye-law prescribed tbe minimum 
areas of land upon which a dwellli:«- 
house or attamed houses might bo 


house or attached houses might bo 
built, k provided that 
two houses should 1>® . 
sethar* D^. proposed to erect, upon 
having ah area less the 
‘ prescribed for attached 

1/5 


houses, but more than that prescribed 
for a single dwelling-house, a building 
which would oomprlso, imder the one 
root five self-contained flats £ 

the erection of the building would not 
be in contravention of the bye-laWj— 
A -G, (Jackman) v , GBipprrH, [1934J 
V. L. R. 338 ; 40 Ar^ L. R. 

AUS. 

part VII. SECT. 5, SUB-SECT. 2.— C. 

sn. ** Addition •• to buildinO’-Whai 
amounts to-^^Not new gamh^ roof in 
lieu of old jpUck roojy— P akby^ «. 
VnxAOS OF WAKAW E Kbaus (Bask.), 
119271 8 W. W. B. 107.— OAK. 



Cues 259a-~828a. Enoush akd Emfibb 

or letting, or occupation. — ^HoBKCHtrncH 
Ubban District Council v, STandbn (1934), 
33 L. G. R. 1, D. O. 

265a. 

WOOD Urban District Council v. Lee 
(1931), 146 U T. 208 ; 96 J. P. 164 ; 29 
L. G. R. 836, C, A. 

Annotations : — Apld. Mitcham Urban District OoTinoU v. 
Scale (1933), 97 J. l\ 295. Consd. Omiibrell Swale 
Kxu’al District Council, [1936] 3 All E. K. 935. 

265b. Caravans.] — ^An owner of land allowed 

certain movable structures, such as caravans, 
converted omnibuses & tramway cars which 
had been erected in a yard Upon her land 
without the permission of the local authority 
to be used as dwelling-places with all the 
ordinary conveniences of life except sanitary 
conveniences : — Held : (1) these structures 

were temporary buildings within the Public 
Health Acts Amendment Act, 1907 (c. 63), 
s. 27 ; (2) a declaration that the local 

authority are entitled to pull down or remove 
such buildings may be made against a person 
affected by such pulling down or removal 
even though that person is not the owner 
of the buildings. The owners of the build- 
ings should, however, be made defts. where 
they are known. 

(3) Under Public Health Acts Amendment 
Act, 1907 (c. 63), 8. 27 (4), the local authority 
may pull down unauthorised buildings with- 
out having first obtained an order from the 
ct. — Mitcham Urban District Council v. 
Seale (1933), 97 J. P. 295 ; 49 T. L. R. 
490 ; 31 L. G. R. 344, 

265e. Converted omnibuses Sc tramcars.] — 

Mitcham Urban District Council v. 
Seale, No. 266b, ante, 

265d. Converted omnibus Sc lorry.] — ^Pltf, was 

the owner of land on w^hich were two caravans 
on wheels, one an obsolete omnibus, & the 
other a motor-lorry ; both were adapted for 
use for human habitation & plif. had used 
"them from time to time as living accommoda- 
tion, The bus was found to have been 
brought to the place where it stood for the 
purpose of a cheap & handy dwelling. It 
stood apparcjntly on firm ground on a plateau 
on i^op of a hill, but owing to the state of the 
soil dowm the side of the hill it. was found to 
be nearly if not quite impossible to remove 
it. The motor loiTy, although adapted for 
use as a bedroom & used as such, was found 
to have been brought there in the first 
instance for agricultural purposes. Pltf. did 


Digest Supplement. 

not apply for permission undei* Public Health 
Acts Amendxnent Act, 1907 (c. 63), s. 27, to 
erect the caravans aS temporary buildings. 
The local authority purporting to act tinder 
their powers under the same sect, pulled 
down the caravans* In an action for damages 
for trespass : — Held : the bus was & the 
motor lorry was not a temporary building 
within 1907 Act, s. 27, & pltf. was entitled to 
damages in respect of the motor lorry. — 
Gumbrbll V. SwAi® Rural District 
Council, [1936] 3 All B. R. 935 ; 80 Sol. Jo. 
976. 

266a. Removal— Whether order necessary.]— Mit- 
cham Urban District Council v. Seale, 
No. 266b, ante. 

266b. Declaration of right to puU down— 

Against whom made.] — ^Mitcham Urban 
District Council v, Seale, No- 266b, ante. 

272. Add. Annotation: — Ae to (1) Distd. London 
County Council v. Harhng Street Owners, 
[1935] 2 K. B. 322. 

272a. Jurisdiction of magistrate.] — 

On an application by the London County 
Council to a petty sessional ot. under London 
Building Act, 1930 (o. clviii), s. 141 (1), for 
an order for the payment of the expenses of 
demolishing dangerous structures on the 
default of the owners, af^r due notice, to 
demolish them, the magistrate has juris- 
diction to inquire into the reasonableness of 
such expenses & to determine their amount. — 
London County Council v. Harling 
Street, [1936] 2 K. B. 822 ; 104 L. J. K. B. 
377 ; 152 L. T. 594 ; 99 J. P. 213 ; 61 T. L. R. 
373 ; 83 L. G. R. 196, D. 0. 

286. Add. Annotation : — Ae to (3) Apld. Bean v. 
Haxton R. D. 0. (1928), 139 L. T. 320. 

308. Add. Annotation : — ^Apld. Bean v, Flaxton 
R. D. 0. (1928), 139 L. T. 320. 

813. Add. Annotation : — Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1980] 2 K. B. 98. 

329a. .] — ^By Public Health Act, 1875 

(c. 55), s. 158, ivhere the execution of any 
work is an offence, in respect whereof the 
offender is liable in respect of any bye-law 
to a penalty, the existence of the work 
during its continuance in such a form & 
state as to be in contravention of the bye- 
law shall be deemed to be a continuing 
offence. 

A builder was convicted for building a 
house without sufficient air space, contrary 


PART VII. SECT. 6, SUB-SECT. 4.— A. 

BO. What is public building Olvb 
prenUaes used for {kmces^XAability 
of club secretary.] — ^Lister v. Hum- 
PHHTBS, [19281 V. L. R. 100 ; [1928] 
AlgU8 L. R. 27.— AUS. 


PART VII. SECT. 5. SUB-SECT. 4,-B. 

BP. Wbo are owners — County court 
house.]~-U. tj. Tyuonx County JJ., 
[1928] N. I. 103.— m. - 


PART VII. 


SECT, 

B. 


5, SUB-SECT. 6.— 
(a). 


sq. Bye-law providing for formation 
of resid^ial area — Permitting erection 
of shops in specified streets .] — Barnes 
V. Coburg City. [1928] V. L. R. 834 ; 
[1928] Argus L. R. 197.— AUS. 


PART Vn. SECT. 5. SUB-SECT. 9.— A. 

312 i. For Not retrospeotim ** read 
** Eetrospeotive.** 

812 U. .y—Held: the mere de- 


posit of plans 6c the making of an 
application for a permit under the then 
existing buJiding bye-law, while oon- 
atitntlng a primd facU right to have 
the plans approved, was not enough 
to prevent the council from exorolRlng 
Its statutory power to pass a bre-Iaw 
to prevent the erection of buildings 
of the character proposed, within a 
defined area. — Be upper Canada 
Estates & MacNiool, [1031] 4 D. L. R. 
459; O. R. 465 : affd>, [1932] 2 
D. L. R, 628.— CAN. 

ST. ** Store or manufactory ” — Bee- 
tmrant.] — Pltf., owner ot a hospital 
, 6c swimming baths in the dfcy of T., 
proposed to add to his group of bulld- 
L ings a new building 6c to use part of 
it as a restaurant In conueotlon with 
the hospital 6c baths: — Held: a 
restaurant is not a ** store or manu- 
factory ** within a bye-law of the city 
forbidmg the areotion or use in a 
oert^ area of a buildtng for. inter aliat 
** stores ” or ” manufactories.** — ^Mo- 

16 


OoRMioKo. Toronto (1923), 64 O. L. R. 
60S.— CAN. 

sw. Amendment — What court will 
consider.} — The ot. will consider the 
interests of owners who bought pro- 
perty because of the restrictions whe^ 
it is considering the giant of an amend- 
ment of bnudlng restrictions . — Be 
Beardmore, [1935] 4 D. L. R. 562 : 
O. R. 526.— CAN. 

ss. Must be 

Municipal Distbict v. Bend^, [1996] 
2 W, W. R. 430 ; 4 D. L. R.. 193. — CAN. 

PART VII. SECT. 5, SUB-SECT. 9.— 0. 

829 1. Continuing offmoe^Wretdion 
of building without approval of plans-^ 
No noUce of disapproval served by 
oounca,] — Had : the oontravenMon or 
the bye-iaws was a oontinulngofienoe 
-Portbtewart Ui^an .. P' 


Council v. Hamxll, 
1R« 


jbban district 
[1927] N. 1. 181.- 




VoL XXZnn.— Pnblio Hmlth. Cases 8B9ft-^9. 


to a bye-law. The btiildei^ was not the owner, 
& had not been in possessions nor had any 
light to go on the premises after the con- 
viction. Afterwards the builder was prose- 
cuted for a continuing offence in respect of 
the continuance of the work in the same stace, 
in contravention of the bye-law, & con- 
victed. On ^ a case stated : — Held : the 
builder, having no power to remedy the 
breach complained of, was not guilty of a 
continuing offence, & the conviction was 
wrong.-— Welsh Son v. West Ha.m Oobpn., 
[1000] 1 Q. B. 324 ; 69 L. J. Q. B. 114 ; 82 
L. T.262; 16T.L. B. 114; 19 Oox, O. 0. 480. 

338a* Relaxation of byedaw — ^Under Housing Act, 
1925 (c. 14), s. 99.] — WnxiAM Bean & Sons, 
l/TD. V. FlAXTON HtTBAL DISTRICT COUNCIL, 
No. 121a, anJte. 

335a* Fees — How recoverable.] — A weekly tenant 
brought an action against his landlord for 
si^cial damages in respect of injury to his 
wife caused by the breach of the landlord's 
duty to keep the premises in repair, & the 
county ct. judge awarded a sum for damages 
which included an amoxmt claimed by the 
London County Council for the wife’s ex- 
penses at a hospital provided by them. On 
appeal: — Held: (1) whether or not the 
hospital expenses were recoverable by the 
council from the tenant, more than six 
months having elapsed since the discharge 
of the patient from hospital, the county ct. 
judge was entitled in assessing the special 
damages to take these expenses into account 
& to award their amount for payment over 
to the council ; (2) the hospital expenses were 
still recoverable by the coimcU & therefore 
on this ground also their amount had been 
properly included in the special damages. 
The provision in Local Govt. Act, 1929 
(c. 17), s. 14, giving the council the Uke power 
to provide hospitals as was conferred on local 
authorities by Public Health Act, 1875 (c. 55), 
8, 131, did not operate to incorporate sect. 132 
of the 1875 Act, which gives power to recover 
hospital expenses at any time within six 
months of the patient’s discharge from 
hospital, & the duty imposed by 1929 Act, 


s. 16 (1), on the council to recover these 
expenses impliedly carried with it the power 
to recover these expenses in any ct. of com- 
petent jurisdiction, a power additional to the 
power to recover these expenses summarily 
conferred by 1929 Act, s. 16 (2), & not subject 
to the six months* limitation applicable to 
summary proceedings. — ^Allen v. Watbbs 
& Co., [1935] 1 K. B. 200 ; 104 L. J. Oh. 249 ; 
152 L. T. 179 ; 99 J. P. 41 ; 51 T. L. B. 50 ; 
78 Sol. Jo. 784 ; 32 L. G. B. 428, C. A. 

Anmdation .• — At* to (2) Reid. Middlesox Ooiinty Council v. 

Nathan, [1937] 2 K. B. 272. 

335b. Recovery from person liable to maintain 

— Pleading.] — By Poor Law Act, 1930 (c. 17), 
s. 14 (1), & s. 19 (2), a county council may 
obtain a maintenance order upon relations 
liable under the Act to maintain any person 
whose relief would be chargeable “ if pos- 
sessed of sufficient means.*’ By Local 
Govt. Act, 1929 (c. 17), s. 5, the county council 
have powers to provide assistance otherwise 
than by poor relief, including (sect. 14) the 
power to provide hospitals conferred on local 
authorities by Public Health Act, 1875 
(c. 55), 8. 131 ; &; (sect. 16) it is the duty 
of the council to recover from any person 
maintained in any institution or from any 
person legally liable ’* to maintain that 
person such part, if any, of the expenses 
“ having regard to theii* financial circum- 
stances ** as they arc in the opinion of the 
council able to pay : — Held : the words 
“ legally liable ** in Local Go^i). Act, 1929 
(c. 17), s. 16, include persons rendered liable 
for the cost of maintenance by statute, & 
not only those liable at common la.w ; but, 
before an order for payment can be made 
upon any peraon under that sect., it is incum- 
bent upon the council to show that deft, 
is possessed of sufficient means to pay the 
amount claimed. — ^IVI iddlesbx Cox^^ntty 

Council v. Nathan, [1937] 2 K. B. 272 
[1937] 3 All K. B. 283 ; 106 L. J. K. B. 818 
157 L. T. 24 ; 101 J. P. 441 ; 81 Sol. Jo. 653 
35 L. G. B. 341. 

339. Add, Annotation : — Generallyt Refd* Graigola 
Merthyr Co. v. Swansea Corpn., [1928] Oh. 326. 


PART VII. SECT. 6. SUB-8E0T. 1.— -B. 

852 li. — Shnployce^Svidtncc 

of contract for medicai df eurgical care 
of empUwees,} — Queen Victoria 
^MOB iAL Hospital v. Booth, Ltd., 

rmrj 4 d. l. b. loie ; ei o. l. r. 
293,-~OAN. 

352 111 . Patient admitted a$ 

reagent of cUp — B%d hating legal 
seitUment 6t$ewkere,]-^On the oertlfloate 
of her physiolan that she was a resident 
of the City of Sydney, G. was admitted 
to Sydney hospital as a patient 
for ti^atment. It was disoovered some 
later that Q. had a legal settlement 
at Glaoe Bay, 8 c she was removed there 
« aooepted. In i^e meantime there 
was due to the Sydney hospital the 
of 1194.5 for hospital servioes, 
including drugs A medicines. The 
sp^ount due was admitted: — Held: 
the City of Sydney, pay^ the claim 
of the hospltcd, was entitied to 
mdomnll^ deft., 8c judgment 

Bhomd be eptered In favour of pltf. 
for the amount claimed with costs.— 
SvDNBT City v. Glace Bat Town, 
I,. R. 739; 69 N. S. R. 

352 Iv. - — - — ^ Injured prieoner,] 
7 -^ prisoner is not Uable to 

a hospital for medical treatment re- 
ceived agaiiise his wlU while under 


arrest. — Soldibbs Memorial Hospital 

V. Sanford, (1984} 2 D, L. H. 334 ; 7 
M. P. R. 334,— CAN. 

862 V. Charge on patient*8 land 

— Oivee no charge on land of hwihand 
for tretdtMvl of wife,\ — «e Land 
Titles Act, Be MoCbaney Rural 
Municipality Caveat, [19221 2 

W. W. R. 898 ; 66 D. L. R. 819.— CAN. 

852 vl. No precedence over 

prior mortgage,] — Manufacturers 
Life Insurance Co. v. Flowery 
Plains (No. S3), (19241 1 D. L. R. 66 ; 
20 Alta. L. R. 100 ; (1923) 3 W. W. R. 
1361.— CAN. 

852 vil. Action to recover — Con- 

dition preoedeni.}— Proof of the written 
order required by Town Act, 1937, 
8 . 153 (4), is essential to the main- 
tenance of an action under s. 153 (9) 
for the recovery by a municipality of 
the value of the treatment & care 
furnished in a municipal hospital to on 
indigent sick person. — Sisters of 
Craritt op the Providenob General 
Hospital of Datsland v, Mawy, 
Edmonton City e. Marty (Ait^, 
(19291 4 D. L. R. 797 ; 3 W. W. B. 
265,— CAN. 

352 viii.—— contract.] 

—Vernon Jubiubb ^Hmpx^ e. 
PbUND, (1932] 2 B. L. R. 818. — CAN. 
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k i. For treatment ofincHgenta — 

K^nergeneg.] — ^Where on Indigent resi- 
dent of a ruml mnnlolpallty was 
admitted to a hospital, as an emergency 
case, & the matron of the hospital 
called in n doctor on the rota to treat 
the case, hold that, under Rural Mnnlol- 
paUty Act, R. S. S.> 1920, 0 . 89, he 
was entitled to recover from the rural 
mnnlcipaUty his reasonable chaiges for 
neoessary services rendered the patient. 
— Coles v. Wawken Rural Munici- 
pality, [1928} 3 W, W. R. 632 ;aff^. 
[1929] 4 X>. L. R. 1071 ; 1 W. W. R. 
563.— CAN. 

^ A — The phrase 

' In case of emergency ** In se^. 208 O.) 
3f Rural Municipality Act. K. H. 

1930, wlilch imposes a liability on 

fnr hoaultal servioes 


leed^omo oondlMon of the patient 
‘equlring his Immediate admission to a 
lospital. — P rince Albert Cr^ p. 
lANWOOD RURAI*MUNtOIPAlOT, (1031] 
> ^xr W T?. ? 2 L. R. 955. — CAN. 


Ij ill. JFubBmeal 

of atatutory condiiioas.}— The oounoU 
of deft* municipality passed a resolu- 
tion authorising the reeve 8c seemtary 
to ** handle the oaae ** of a hoy who 



bad been admitted to pltf.*s boepltal, 

following a report from the seoretary i 
as to his interview with pltf., the | 
oounoU passed another resolution 
authorising the payment of a certain 
sum per week while the boy continued 
in the hospital. Pltf. sued for the 
balance of an amount alleged to be duo 
to him under said arrangement: — 
Held; pltf. was entitled to assume in 
entering into the oontraot that the 
conditions necessary to enable the 
oounoil to act had been fulfilled & was 
not obliged to prove at the trial that 
the patient came within them^-^BuDD 
e. CAMBRIA Rural Munxoipalitt, 
119311 1 W. W. R. 177 ; 2 D. L. R. 258. 
--OAN. 

It iv, Tiibercular paiienUt,] 

^Seot. 15 (2) of Sanatoria for Oon> 


smnptiTes Act, H. S. O., 1927, is not 
ImpUedly rop^ed by soot. 21 of 
Hospitals Sc Charitable Institutions 


Act« R. S« O., 1927. Pltf. assocn., 
therefore, held entitled to recover 
from deft, municipality for treatment 
of an indigent patient resident in the 
municipality. — ^N attokal Sakatorium 
ASSOON. V, BRAOBBRrBGB, [1930] 4 
D. L. R. 417 : 65 O. L. R. 623 ; ree^g., 
66 O. L. B. 395.-~-OAH. 

It V. — ^Prior to the 

patient in question being admitted to a 
hospital in Fort William, she had not 
become a resident In Fort William, 
within the. meaning of Sanatoria for 
Cionsumptives Aot, 1931, because she 
had only been in the City of Fort 
WlUiam some six weeks fit theirefore 
the Olty was not responsible under the 
statute for the cost of her maintenanoe* 
— ^Toronto Hospital for Consump- 
TivBs e. Fort Wiwam Oxtt ft O’Oon* 
ROB ll^wsnsaop, J1933] O. B. 183 ; 
1 0. L. B. 

It vl. — ^ — ^it Is only In cases 

where the munloipidity bae authorised 
the treatment or attendance that it 
can be held liable under Rural Munici- 
polity Aot, 1820, to a phymeian tor 
services rendered by him to an indigent. 
— Blaok e. snxRwoLn BuiumMomci- 
PAXITT OF, tissy 1 B. 0. R, A77 ; 
11930] 3 W. W. tL m ; 26 a Ii. R. 
136.—^AH. 

k vU. ^.l-^Where a city owns 

a hospital 8c the hospital board Is mot a 
body coroorate, but merely a managing 
body which the idW my ajM>olxittooo]t> 
duct the hospital, the right of action to 


recover for the treatment of indigents 
which arises under Rural Municipality 
Act, 88. 108, 109, Is vested in the city, 
not in the hospitm board. In such an 
action the fact that deft, municipality 
did not answer the notice whkm the 
hospital board, as required by sect. 
199 (1) (a), sent to ft, doee not preclude 
it from disputing the alleged residenoe 
Sc indigenoe of the patients in qnestion. 
— Mooss Jaw,, City op e. Rural 
Mukicxpality of Tbrbull (Sask.), 
tlOSOJ 2 D. li. R. 81 ; [19291 3 W. W. R. 
573; 24 S. L. R. 170.— €AN. 

k vUI. .3 — A physician or 

surgeon oaxmot hold a municipal 


resident Indigent in the ahsenoe of the 
written order required by sect. 160 (4) 
of MunIcixMd District Aot, 1026, except 
where under sect. 150 (5) the order 
may he dispensed with in respect of a 
first visit in a case of sudden Ik urgent 
necessity ; but even in the latter case 
the practitioner who voluntarily renders 
such services cannot hold the district 
liable therefor unless they have been 
sanctioned by the district. — ^W aonxr 
V. PiwB Lake Municipal Dibtriot, 
[19311 2 W, W. R. 48! ; 4 D. L. R. 
481 ; 25 Alta. L. R. 473.— CAN. 

k ix. Whether vOkwe 

Ro&te.]— Sect. 179 of Village Act, 
R. S. S., 1920, does not render a village 
liable . to a physician for medical 
services rendered to an indigent. In 
order for a village to be hmd to be 
under such liability, there most be 
proof of a oontraotual relationship 
between the village Sc the physlciau. — 
Jaorbs v. St. Walbubg Villaob, 
[19311 8 W. W. R. 534.--CAN. 

k X. - — ■ ■‘.J— Under Hospitals 

Act, R. 8. A., 1922, a mtudolpal distrtot 
is not liable to a hosbilM for hospital 
servioes rendered an indigent reflaaent 
of the district unless th^ have been 
authorkied by the written order of the 
municipal authority or, where the caee 
was one of urgent Sc sudden neoes^ty, 
by a wbai order.^BxmowroN Hob* 
piFAL Boarp e. Municipal Dibtiuct 
OF Zimmrr, fi9321 i W. W. r* 699 ; 
2 D, U. R. 874 ; 26 Alta. L. R, 166.*- 
OAH* 

kxi. Rural Mquicisiallty 

Aot, R.8.B., 1280. a. 223 

not «reata.,a lialdllw ou a mml niBRl* 


where they have not been authorised 
by the munidpaiity, even where the 
case is one where under sub-aeot. (4) a 
written order may be dispensed with. — 
Rose v, Blaine Labe xIural Munt- 
OiPAHTY, (19353 3 W. W. R. 16.— CAN. 

k xii. ] — ^Where an indigent 

patient in pltf.*s hospital bad her leg 
amputated therein. Sc the hospital 
notified, in aooordanoe with sect. 18 
of Hospital Aid Aot, 1933, deft, town, 
of which she was a resident, to remove 
her, but the town did not do so for 
several months : — Meid : it was liable 
to the hospital for the ner diem fee 
prescribed by sect. 18 for her oare while 
she remained in the hospital. — ^S t. 
Antoony’s Hospital v. Fun Flon 
Town, [1937 J 1 W. W. R. 255 ; 1 
D. L. R. 811.— CAN, 


kxiil, MuwiHpalitvofoeUleinent 

— NecesaUy for conmliance with Local 
HotjpUala Act (N, R.).l— Municipality 
of settlement la not liable for hospital 
treatment of a patmer patient unless 
the requirements of the Local Hospitals 
Acts (N. 8.) ore complied with. — 
Sydney v. North Sydney. (19341 3 


Sydney v, ] 
D. L. R. 525 


ORTH Sydney, [19341 3 
8 M. P. R. 178.— CAN. 

— Neceaetiy for cudtutl 


ment tor horoitai treatment oi a 
pauper patient until paytnent has 
actually been made to the homltal.— 
Sydney e. Dominion, [1934] 3 D. L. B. 


paytnent 
the hosmitf 


k XV. Xfidttry to infant — Sum 

r id into court — Bt^ of mrunteipality 
recover out of sum ,] — ^An action for 
damans for inluries to an infant was 


damages for mluries to an infant was 
settled by the payment into ot. 
$1,000 whioh was aooepted on behaX 
of the infiint. The inxamt bad been 
taken to a hospital forthwith aftci 
incurring said injuries St the hospital > 
account for Its servioes having bee». 
paid by the dty of Winnipeg, 
sect. 12 of Hospital Aid Act, 19:p. 
required it to do» ft aPpUsri 
sect. 108 (2) of OhM WeKre^Act 
1936. for payment thefedf out of 
fund. The mfant's fkther veas unabi* 
to pay for the medical semces, Sc thei * 
waa no oiber fund from vriitcdi [to p«' 
the account HeM : the rity^a applt 
oaripn should be afiowedr-™ OnEniy 


oipallty to^a 


IBiar on a inriu muni* 
hysicdan to pay for 
by him to an nMUgefit 



fcL ggitviii Bettlfih* 0am 

i; oir Wotmm OxJkBBm. v. Ilkbstok Ooepb* (lOdiM 

XXXVin., p. 212.) J. P. 7 ; 48 T, L, B. 44 ; 30 L. G, B. #, 

Hollaing Acty 1930 (o. Aoceptanca ol undertaking to oonvert.J-^ 


470. AnnoiahonB : — Ae to (1) Oistd. Cohen v. 
West Ham Corpn.^ [1933] Oh. 814. Retd. 
Estate & Trust Agencies (1927), Ltd. v. 
Singapore Improvement Trust, [1937] 3 All 
B. B. 324. 

471. Add. Annotation : — Bistd. Be Bowman, South 
Shields (Thames Street) Clearance Order, 
1931 (1932), 96 S. P. 207. 

481a. Power to make order when satisfied that 
house unfit tor hahitatlon — Meaning of ** satis- 
fied.**] — By Housing Act, 1930 (c. 39), 
s. 19 (1), a local authority, if, upon considera- 
tion at an olficial representation or a report 
from their officers or other information in 
their possession, they are ** satisfied that a 
dwelli^-house is unfit for human habitation 
Sn is not capable at a reasonable expense of 
being rendered so fit, may make a demolition 
order: — Held: (1) “ satbfied ** must mean 
primd facie satisfied. It was the duty of the 
local authority to treat that satisfaction , 
merely as a temporary satisfaction on the 
information then before them & open to be 
modified or changed should the owner of the 
house give them further information or make 
a further offer to do certain works ; (2) an 
appeal lay to a county .ct. judge against a 
demolition order made by a local authority 
both on questions of fact & on questions of 


Two back-to-back dwelling-houses, belonging 
to one owner, & of a type suitable for obcnpa^ 
tion by persons of the working classes, were 
found to^ unfit for human habitation & that 
neither could, by itself, be rendered so fit. 
The local authority rejected a proposal bv 
the owner to turn the two houses into one, & 
made a demolition order. On appekl to the 
county ct. the judge found that the two houses 
could be combined into one at a reasonable 
expense & that the combined house would 
be suitable for occupation by persons of the 
working classes, & he accepted an oral offer 
of the owner to carry out the work : — Held : 
there was nothing in Housing Act, 1930 (c. 39), 
B. 19, to prevent the local authority accepting 
the undertaking of the owner to turn the two 
houses into one ; the county ct. judge was 
entitled to accept the undertaking, which 
should, however, have been in writing, & 
further, should have specified the period 
within which the work should be carried out. 
— Johnson v, Lkicbster Corpn., [1934] 1 
K. B. 638 ; 103 L. J. K. B. 541 ; 151 L. T. 
8 ; 98 J. P. 165 ; 60 T. L. B. 214 ; 78 Sol 
Jo. 122 ; 32 L. G. R. 147, C. A. 

Challenge of — ^Necessity for ap- 
peal.] — On Apr. 1, 1932, the council’s medical 
officer of health, acting imder Housing Act, 


PART VIl. SECT, e, SUB-SECT. 2.— C. 

ir. lA4ibUUv of municijxUitv fo pay 
nuraet* — tSr inbse fumishinp necessities 
at request of heaith officer,] — Oambron 
w. Daothin <1904), llMan. L. R. 573 ; 
24 0. L. T. 99.— CAN. 

PART VlI. SECT. 10. 

ft. J)anqeTOus Oope adjoining street — 
LiahUUy of owner to pay cost of fencing — 
Erected tty local auUnorUy,] — BucKiK 
Magistratbs V , Sbapibij>*8 Dowager 
Countess Trustbes, [1928) S. C. 
(Ot. of Bess.) 526.— SOOT. 

PART VII. SECT. 11, SUB-SECT. 4 .— 

B. in). 

476 I. DUdbeMmoe of order — LetHng 
by huOmnd of proprkirix ,} — The pro- 
prletrix of two nonses, with regara to 
whioh s dosiog order was then opera- 
tlTe, was charged with a oontrarentloii 
of Honsiiig (Scotland) Act, 1925 (c. 15), 
s. 9, In respect that she, ** being the 
owner within the meaning of the Act,*’ 
had let the houses as dweUlng-honses, 
or alternatively had permitted them to 
be 80 oocupied* It appeared that the 
honses, which had be^ closed in 1928 
under a closing order, remained un- 
occupied tmtll 1930, when, by per- 
mission of the husband of the acom^, 
they were oocupied by tenants, from 
whom he ooUected rents. It further 
appeared that, for the period Involved 
in the case, the husband was generally 
known to act as factor for his ulfe in 
the mmmgemeat of^ her properties, 
including the houses in cuestlon. On 
these facts the Sheri if -substitute found 
the charge not proven ffeW .* in the 
absence of an express finding that the 
husband was in fact his ^^'s factor, 
& that, in that capacity, he had let the 
Bubjecfts with h|« wtfe*s knowledge & 
approval, it comd not be said that she 
had been proved to hhve let them, or 
permitted wm to be occiupled. within 
gie meani^ ^ the statute.-— e. 

tmil'S. O. (J.) 29.— 

SCOT. 

•P* WlMer pffnier 

An y^ncr of a bidldlndr has no tight to 


be heard by a local authority befoiro it 
issues a closing order under sect. 58 or 
Public Health Act, 1902, declaring the 
building to be unfit for human habita- 
tion or occupation, Sernble : where, 
subsequently to the issuing by it of 
a closhig order, a lotjal authority 
refuses an application by an owner to 
be heard os to whether the building 
is unfit for human occupation. &. if so, 
whether the repairs specified in 
order are necessary, a mandamus will 
lie.— Rc Central Illawarra SmiiE 
Council, Ex p, Ballantostb (1936), 
12 L. G.R. 137.— AUS. 

PART VIL SECT. 11. SUB-SECT. 4.— 
B* <li). 

sk. House declared insanUary — Vali- 
dity of d^lar^ion — ProhiWiion.) — 
Resps., a corporate body oonsti^ted 
by the Singapore Improvement (Ordi- 
nance, 1927, & entrusted with the duty 
of carrying out the provisions of the 
Ordinance, made a declaration that a 
dwelling-house belonging to applts. 
was insanitary within sect. 57 of tne 
Ordnance. Having beard objections 
by applts. to the declaration, reaps, in 
due course submitti^ It for conaideia- 
tion by the Governor in Oo^cil in 
accordance with the piorisions of 
sect. 59 of the Ordinance. Applts. 
thereupon applied for a writ of pro- 
hibition to prohibit resps. from pro- 
ceeding further in reject of the 
declaration, on the ground (inter cam 
that they had acted idtra vires in mak- 
ing It HsW .• (1) the erounds on 
whioh reaps, made the deemration ^d 
not justify It, & they were th^fore 
acting beyond their powers 5c Jihe 
declaration wiw not 
deciding whether, after opnsi^rmg 
the objections raiwd by 
the declaration, it should be 
or TObmitted to the 
Sider sect.. 59 (1), of the 
resps, were Cxeroisi^ 

fuS^ions; (3) a vrrlt of prohibiWon 
should issue. Although 
tion had been submitted to the 
Governor in Council by resps, they 


were not fundus officio because in the 
exercise of their quasi -judicial func- 
tions they had still (inter alia) the 
discretionary power under sect. 61 (1) 
of the Ordinance, it the Gorenjor in 
Council approved the declaration, of 
requiring the applts. to demolish the 
building. There was, therefore, some- 
ihiug upon which prohibition could 
still operate, & the application for the 
writ was not made too late ; (4) when 
a house is stated to be unfit for human 
habitation, it is the whole house that 
is being so described. — Estate & 
Trust Agencies (1927), I^tp. v, 
Singapore Improvement Trust, 
[1937] A. O. 898 ; [19.37] 3 All E. B. 
324 ; 106 h. J. P. O. 162 ; 167 L. T. 
358 ; 63 T. L. R. 829 ,* 81 Sol. Jo. 783, 
p. o.— STRAITS SETTLEMENTS. 

sm. Validiiu of demoliiion order — 
Effect of delay,]— On June 10. 1931, a 
local authority served upon the owmer 
of dwelling-houses a notice statmpr that 
the houses were unfit for habitation, Sc 
that a meeting of the authority would 
be hold on July 13, when the owner 
would be entitled to be heard upon the 
matter. TJ^p owner did not attend 
the meeting. & no undertaking regard- 
ing the houses was given. At the time 
when the notice was served there wore 
tenants in the houses for whom 
accommodation had to be i)r<^videa. 
Owing ^ difficultioH which owjurred in 
obtaining a site for, & in building, new 
houses for the tenants, no demolition 
order was served upon the owner, unui 
March 14, 1934. The owner miUn- 
Ulned that the order, in view of the 
delay in Issuing it, not comply 
with the provisions of Housto (Scot- 
land) Act, 1930 (c. 40), s. 16, 3c 
invalid i—HeU : the demolition order 
was validly made, in respect that 
sect. 16 did not impose upon the 
authority a duty of makiM tlio order 
within a specified time, & that the 
delay was not unreasonable In the 
circumstances, 8c had occasioned no 
prejudice to the owner of the houses. — 
Brown v, Boni^gg & Lasswa^ 
MaCHSTRATBS, [1936) S.O. 268.,7-HM30T* 
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1930 (c. 39)» 8. 17, reported to their Housing 
Committee that seven houses were unfit for 
human habitation So capable at a reasonable 
exi>ense of being rendered fit i the com- 
mittee reported that, having considered that 
representation, it recommended service upon 
the landlords of notices under the section 
requiring the execution of works upon the 
houses ; on Apr. 20 the council adopted the 
committee's report, & on Apr. 28 seven 
notices were served on the owner’s agents 
(the persons “ having control ” within sect. 17 
(2)) requiring them within fifty-six days to 
execute the works therein specified. Pltfs. 
who knew that the notices had been served, 
bought, on or about Sept. 8, 1932, four of 
the seven houses, on which none of the work, 
specified in the notices served in respect of 
them had yet been done. A requirement in 
one notice was “ to take down & re-build 
the front, back main & back addition walls 
where necessary ; . . . rake out & re-point 
the walls of the water-closet, . . ; another, 

in two notices, was to take down &> re-build 
the front So back addition walls where neces- 
sary So re-point the remainder of walls (sic), 
where necessary ” ; So another, in the fourth 
notice, was to ** take down & re-build the 
front, back addition So water-closet walls 
where necessary ; . . . re-point around re- 
veals of front door ; . . Pltf. did work 
on all the houses but rebuilt no walls (though 
he repointed all or most of them), & all the 
work that he did was finished by Oct. 14. 
He contended that he had complied with the 
notices, which the coimcil denied : So there 
was evidence that the council’s senior sani- 
tary inspector stated that the council would 
enter upon the houses, rebuild the walls, & 
take oft the roofs. Pltf. did not appeal to 
the county ot. against the notices, as he 
could have done under sect. 22 of the Act, 
with the result that they became, under that 
sect., operative on the expiration of twenty- 
one days after service So final So conclusive 
as to any matters which could have been 
raised on such an appeal. He aUeged that 
they were invalid, on the ground that there 
was no sufficient proof that the council had 
properly considered what it was necessary 
for them to consider under sect. 17 of the 
Act before serving them. He accordingly 
commenced the present action, claiming 
declarations that the notices were invalid. 
So that the council were not entitled to enter 
upon the houses, to pull down their walls 
.or to take off their roofs. So an injunction to 
give effect to the declarations. Evidence 
was given for pltf. that the use of the words 
“ where necessary ” in notices of the kind 
before the ct., though not unusual, was not 
common : — Beld : (1) by the Ot. of Appeal, 
in the absence of any evidence one way or 
another, the ct. would not assume that the 
council had not properly discharged the 
duties imposed upon them by sect. 17 of 
the Act, the proper course for pltf. to adopt 
if he challenged the validity of the notices 
was to Appeal to the county ct. under sect. 22 
of the Act within the twenty-one days 
thereby lixxdted^ d:; as he had not done so the 
notices must be regarded as valid notices 
under sect. 17. 

By Maugham, J,, (2) local authorities 
must exercise discretion as to the natxire of 
works to be specified In notioes served under 


Digest Supplement. 

sect. 17 (1) of the Act, which they can do 
through their appropriate committees or 
persons chosen thereby ; (3) the ^ notices 

required pltf. to take down So rebuild only 
those para of the walls which needed re- 
building ; (4) local authorities have no 

power, under sect. 18 of the Act relating to 
the enforcement of notices served under 
sect. 17 (1), to enter upon So do work in 
dwelling-houses, or give notice in writing of 
intention to do so, unless non-compliance 
with notices given under sect. 17 (1) can be 
shown, So pli3. was therefore free to prove, 
if he could, that he had complied with the 
notices. So thus prevent the council from 
proceeding under sect. 18 . — Oohbn v. West 
Ham Oorpn., [1933] Oh. 814 ; 102 L. J. Ch. 
305 ; 149 L. T. 271 ; 97 J. P. 156 ; 31 
L. G. R. 206, 0. A. 

491b. Contents.] — C ohen v. West Ham 

Oorpn., No. 491a, ante, 

491c. Enforcement — ^Execution of works by 

local authority — Conditions precedent.] — 
Cohen v. West Ham Oorpn., No. 491a, ante, 

502a. From owner — Who is owner.] — 

A solr., acting for the administratrix of a 
deceased person’s estate, employed a builder 
to collect the rents of three working-class 
houses, So to pay the proceeds over to him. 
The local authority having executed works 
under Housing, Town Planning, etc. Act, 
1919 (c. 36), s. 38 (see, note, Housing Act, 
1926 (c. 14), s. 3), sought to recover the 
expenses from the solr. as owner ” within 
sect. 38 : — Held : he was the owner, though 
he was not the person who received the rent 
directly from the tenants, as there mi^ht 
be more than one owner, So every one receiving 
the rent, as rent, in succession became the 
** owner.” — W atts v, Battersea Oorpn., 
[1929] 2 K. B. 63 ; 98 L. JT. K. B. 273 ; 140 
L. T. 694 ; 93 J. P. 137 ; 46 T. L. B. 224 ; 
78 Sol. Jo. 143 ; 27 L. G. R. 307, 0. A. 

502b. Statutory charge — Incidence of 

charge.] — The charge created by Housing 
Act, 1925 (c. 14), B. 3, is not a charge on the 
interests of the rack-rent owner only, but is 
a charge upon the entirety of the interests 
in the premises. — ^P addington Borough 
O ouNom V, Finucanb, [1928] Oh. 667 ; 97 
Jm J. Oh. 219 ; 139 L. T. 368 ; 92 J. P. 68 ; 
20 L. G. R. 283. 

Aimofaiions : — ^FcUd. Bristol Corpe. v. Virgin, [19281 2 K, B. 
622. 4pld« Bromley Rural District Council v, Brooker, 
Orpington Urban District Council v, Brooker, [19341 
W. N. 237. 

502c. .] — The charge given 

to a local authority in respect of repairs by 
Housing Act, 1926 (c. 14), s. 3, is a charge on 
the whole of the proprietaar interests in the 
premises, So ranks in priority to a fee farm 
rent already issuing out of the premises. — 
Bristol Oorpn, v. Virgin, [1928] 2 K. B. 
622; 97 L. J. K. B. 622; 139 L. T. 876; 
92 J. P. 146 ; 44 T, L. R, 646 ; 26 L. G. R. 
443, D. 0. 

502d. Demand for payment — ^Necessity 

for signature by town clerk.] — On the default 
of deftfl. to render fit for human habitation 
two blocks of houses, numbering twenty- 
three houses altogether, which were under 
their control, after proper notioes served on 
them, the pltf. corpn., under Housing Act, 
1930 (c. 39), s. 18 (1), did the wprk them- 
selves, So served a demand lor payment on 
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defts. under Housing Act, 1930 (o. 39), 
s. 18 (3). The chum was signed by one of 
pltfs.’ officials, not the town clerk. It 
claimed two sums, one in respect of each 
block of houses, giving the totals of the 
different items of expenditure, labour &; 
materials, but there was no demand for the 
expenditure on each or any house separately. 
On these demands being made defts. did not 
appeal to the county ct. under sect. 22 (1) (&) 
of 1930 Act ; — Held : (1) the demands were 
bad, firstly, in that they were not si^ed by 
the town clerk as directed by Housing Act, 
1925 (c. 14), B. 120 (2), which by sect. 65 (1) 
of 1930 Act is to be construed as one with the 
latter Act ; (2) because they did not specify 
the sums spent on each separate house ; 
(3) further, the fact that defts. did not appeal 
to the county ct. did not make the demands 
good demands, & “ demand ** in sect. 22 (1) (b) 
of 1930 Act means a valid demand. Defts., 
therefore, were not bound to appeal to the 
county ct. — ^West Ham Cobpn. v. Benabo 
(Ohablbs) & Sons, [1934] 2 K. B. 253 ; 103 
L. J. K. B. 452 ; 151 L. T. 119 ; 98 J. P. 
287 ; 50 T. L. R. 392 ; 78 Sol. Jo. 298 ^ 32 
L. G. R. 202. 

502e. Must specify sum spent on 

each house.] — West Ham Cobpn. v. 
Benabo (Chablbs) & Sons, No. 502d, ante, 

502f. Failure to appeal to county 

court—Eflect on invalid demand.]— West 
Ham Cobpn. v. Benabo (Chablbs) & Sons, 
No. 602d, ante. 

(e) Clearance Areas. 

See Housing Act, 1930 (c. 39), s. 1 (1). | 

602g. What is dwelling-house Common lodg- 
ing-house.] — ^A common lodging-house is a 
“ dwelling-house ** within Housing Act, 1930 
(c. 39), s. 1 (1), BO as to come within the scope 
of the section. The fact that the p^ple who 
dwell in it are of such a character & live under 
such conditions as to make it a common 
lodging-house does not cause it to cease to be 
a dwelling-house . — He Ross & Leicester 
OoRPN. (1932), 96 J. P. 459 ; 30 L. G. R. 382. 

502h. VaUdlty of clearance order—Mlstake in 
number of days allowed for vacation — Con- 
firmation with modification by Minister of 
Health.] — ^A clearance order made by a 
local authority under Housing Act, 1930 
(c. 39), purported to require that certain of 
the buildings to which it related should be 
vacated in a less number of days from the 
date on which it would become operative 
than the period of twenty-eight days from 
that date as required by the Act. The 
Minister of Health confirmed the order with 
the modification that the less number of days 
was altered to twenty-eight days. The order 
did not include a “ starred ” note to the form 
of clearance order prescribed by Provisional 
Regulations, 1930, made under .^t 
setting forth the substance of sect. 11 of ^e 
Act. On an application to the Hij^ Ct. 
under sect. 11 (3) by the owner of th^e 
buildings as a person aggrieved bv the order 
to question its validity In regard to them - 
Held : (1) the mistake as to the number of 
days in the order as ori^ally made cud not 
render it an order which was not within the 
powers of the Act, ot prevent it from appmng 
to these btiildings; the order haying been 
confirmed by the Minister with the above- 


mentioned modification, it could not be said 
that the requirement of the Act as to the 
number of days was not complied with by the 
order; &, therefore, that mistake in the 
order as originally made was not a ground on 
which the High Ct. should (juash the order 
in so far as it affected these buildings ; (2) the 
omission of the starred note did not render the 
order an order which was not within the 
powers of the Act ; assuming that it was a 
requirement of the Act that that note should 
be included in the order, there was no evidence 
in the case before the ct. to show that the 
interests of appct. had been substantially 
prejudiced by that requirement not having 
been complied with ; &, therefore, the 

omission of the note was not a ground on 
which the High Ct. ought to quash the order. 
Senible : that it was not a requirement of the 
Act that the starred note should be included 
in the order. 

(3) The High Ot. will entertain an applica- 
tion under Housing Act, 1930 (c. 39), s. 11 (8), 
by a person aggrieved by a clearance order, 
who desires to question its validity only on 
the grounds mentioned in that sub-section or 
either of them, namely, that the order is not 
within the powers of the Act, or that any 
requirement of the Act has not been com- 
plied with, or possibly on the further ground 
that there is no evidence to support the order ; 
&; not on the ground that the evidence is 
insufficient to support the order . — Be Bow- 
man, South Shields (Thames Street) 
Clearance Order, 1931, [1932] 2 K. B. 621 ; 
101 L. J. K. B. 798 ; 147 L. T. 150 ; 96 J. P. 
207 ; 48 T. L. R. 351 ; 76 Sol. Jo. 273 ; 30 
L. G, B. 245. 

Annotulion» :—A8 to (3) Consd. Falmouth (Woll Lane, 

Bedjymonds Court & Smithwick HilpCl^ra^^^ 

193G, Halse* Application, ^ 

V. Minister of Health (1937), 36 L. G. R. 421. Qtmerally, 
Eeld. Re Mason (1934). 50 T. L. li. 392. 

6021. Omission of starred note relating to 

Housing Act, 1930 (c. 89), s. 11.]— Re Bow- 
man, South Shields (Thames Street) 
Clearance Order, 1931, No. 602h, ante. 

502k. Alternative accommodation— For resi- 

dential & not business purposes.]— On an 
application by a person who was the owner 
of business premises affected by a clearance 
order, & who complained that the authority 
had not satisfied themselves with reg^ to 
the provision of business accommod^ion for 
the persons to be displaced x—Held : Housing 
Act, 1930 (c. 89), s. 1 (1), proviso (a), applies 
only to residential accommodation & there 
is no duty on the authority to satisfy them- 
selves that suitable business ^commodation 
exists or can be provided. — Be Gateshead 
County Borough (Barn <^ose) Ct^^ance 
OBDBB. 1031, [1933] 1 
T T IT "R 82 : 148 L. T. 264 ; y7 J . ir. l , 
49 T. L.*B. 101 ; 77 Sol. Jo. 12 ; 31 L. G. B. 62. 

eAo, Confirmation of clearance order— 

of Health.]-Whe,^ a 
authority has made a clearance order 
under Housing Act, 1930 (^.30), s. 1, & has 
submitted the order to the Minister of Health 
for confirmation, & obj^tions aro made 
kereto by the owners, the ““i* 

comply with the provisions of 1930 Act, 

sX^. 1.. para- 1?°®^ 

taquiry to be held, & consider ^y objection 
Zi withdrawn & the report of the person who 
held the inquiry. In deciding whether or not 
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he BhaJl con&rm the clearance order the 
Miohter occupied a quasi«judlclai function 
& must not take into consideration any 
matters other than those mentioned in 
para. 4 of Sched. I* If the Minister holds a 
private inquiry to which the owners are not 
invited or takes into consideration eso parte 
statements with which the owners have had 
no opportunity of dealing he is not acting in 
accordance with correct principle of justice, 
& his confirmation of the clearance order 
would not be within the powers conferred 
upon him by the Act, & the owners would be 
entitled as oeing persons aggrieved to have 
the confirmation order quashed. — 

V. Minister op Health, [1036] 1 K, B. 249 ; 
104 L, J. K. B. 49 ; 162 L. T. 164 ; 99 J. P. 
16 ; 61 T. L. R. 44 ; 78 Sol. Jo. 764 ; suh 
nom. Be Jarrow North Ward (No. 1) 
Clearance Order, 1933, Ex p. Bbrinqton, 
32 L. O. R. 481, C. A. 

Annotatione : — Apld. Frost v. Minister of Health, (ld851 1 
^ B. 286. Distd. Ofter e. Minister of Health, [1936] 1 
£. B. 40 ; Horn v. Minister of Health, [1036] 2 All E. ^ 
1299. Retd. Denby Sc Sons, Ltd. e. wntstor of Health, 
[1036] 1 K. B. 337 j Marriott v. Minister of Health, [1936] 
2 All E. K. 865 ; Estate Sc Trost Agrencies (1927), Ltd. e. 
Singapore Improvement Trust, [1937] 3 All E. R, 324. 

502m, ,] — ^Prost v. Minister op 

Health, No, 602v, post. 

502n, .] — The Minister of Health 

has, under Housing Acts of 1925 Sc 1930, 
the right to give advice to local authorities 
Sc to make inquiries in order to determine 
whether any powers imder the Acts should 
be put in operation in any area, notwith- 
standing that tmder Housing Act, 1930 
(c. 39), s. 2, the duty is imposed upon the 
Minister of deciding in a semi- judicial capacity 
whether or not a clearance order made by a 
local authority should be confirmed. The 
representatives of a local authority applied 
to the Ministry of Health for advice with 
regard to the preparation of their 1933 
five-year slum clearance programme Sc saw 
0., one of the Minister’s chief housing A town 
planing inspectors. O. declined to give any 
advice as he was not sufilciently acquainted 
with the conditions in the borough. He 
subsequently visited the borough Sc inspected 
the exteriors of properties in various parts of 
the borough in co. with the chief sanitary 
inspector of the borough, & C. told the 
sanitary inspector that the properties which 
he had seen appeared prvma facie to be the 
class of property which other local authorities 
were inclumng in clearance orders, but that 
he could not express any definite opinion 
nor was he in a position in any way to bind 
the Mmister. The local authority subse- 
quently made a clearance order in respect 
of certain properties the owners of which 
objected to the confirmation of the order. 
At the public local inquiry the above facts 
were disclosed. The clearance order was 
confirmed by the Minister, but 0. took no 
part in deciding whether or not the order 
should be confined. The owners appealed 
under sect. 1 1 of 1930 Act on the ground that 
the Minister in confirming the order had 
failed to act judicially ; won the 

facts, the statement of opinion by CC, which 
did not bind the inspector who h^d the 
inquiry, nor the Minister of Health, was in 
no way mconsistent with the exercisb of Hie 
duty imposed upon Minister of deciding 


in a s&xni-'Judiciai capacity ^ AttcT a cmeddera- 
tion of the obieetioxw Ac the report of the 
inspector who held the public local inquiry, 
whether or not the clearance order made by 
the loOal authority should be confirmed, Sc 
the objectors had no cause of complaint 
against the confirmation of the order* — 
Offer v. Minister of Hbalih, [1936] 1 
K.B. 40; 105 L. J, K. B. 6 ; 153 L. T. 270 ; 
51 T. L, R. 546 ; 79 Sol. Jo. 609 ; 33 L. 0. R. 
369, 0. A. 

AfmqkUian i-4Jon9d, Horn Mlnlstor of Health, [1936] 

2 All B* H* 1299, 0. A. 

502o, ,] — ^A local authority in 

pursuance of their powers under Part III. 
of Housing Act, 1926 (c. 40), made an Order 
for the compulsory purchase of certaiu land. 
The owner of the land objected to the con- 
firmation of the Order by the Mmister of 
Health. A public local inquiry was held by 
an inspector of the Ministry of Health at 
which it was stated that the land was required 
by the local authority partly for slum clear- 
ance Sc partly for the erection of new houses 
required under Housing Act, 1935 (c, 40), 
on account of overcrowding. The local 
authority, before the inquiry was held, asked 
the Mmister to receive a deputation with a 
view to expediting the provision of new houses 
under Housing Act, 1936 (o. 40), Sc securing 
the payment of a subsidy as large as possible. 
This deputation was received at the Ministry 
after the public local inquiry was held, but 
before the confirmation by the Minister of 
the Compulsory Purchase Order. It was 
suggested by the owner of the land tliat 
representations with regard to the purchase 
of his land must have been made at that 
interview in his absence. But the repre- 
sentatives of the local authority Sc of the 
Mmister deposed that no reference was made 
at that interview to the purchase of the 
land in question. The Minister subsequently 
to the interview confirmed the Compulsory 
Purchase Order. In proceedings to quash the 
Confirmation Order : — Held : inasmuch as 
the interview between the representatives of 
the Minister Sc the local authority was held 
for the sole purpose of carrying out the duties 
imposed upon the Minister & the local 
authority by Housing Act, 1935 (c. 40), s. 1, 
of consulting together for the purpose of 
carrying that Act into effect, Sc there was no 
evidence that the order for the compulsory 
purchase of the land in question was discussed 
at the interview, there was no such identity 
between the subject-matter of the dentation 
Sc the subject-matter of the Confirmation 
Order as to amount to an interference with 
the exercise by the Minister of his semi- 
judicial functions in confirming the Com' 
pulsory Purchase Order, Sc that conse- 
quently there was no groimd for qtiashing the 
Compulsory Purchase Confirmation Order. 

Per Slbssbb, L. J, ; Where the Minister 
has the right under one Act of giving advice 
to a local authority, Sc under ano&er Act 
the duty of confirming Orders made by local 
authorities, his duty is to carry out both those 
were. Sc they cannot be said to be contrary 
one another, inasmuch aa Hie liegislature 
has imposed upon him the duty of doing both . 

Per Qcott, L. j. ; Where pubho depart- 
ments are given quasi^judicial duties 
perform as wdl as sdinhiis^tive duties, “ 
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obligation to carry out their quasi- judicial 
duiaes in strict accordance with natural 
justice must always be considered in the light 
of their administratiye duties. — ^Hobk v. 
Mmiarm of Health, [19S71 1 K. B. 164 ; 
[1936] 2 AH E. B. 1299 ; 106 L. J. K. B. 649 ; 
166 L. T. 336 ; 100 J. P. 463 ; 80 Sol. Jo. 
688 ; 34 L. G. B. 496, C. A. 

clearance order was 

made which related to an area including a 
house owned by applt., ^ applt. was in due 
course served with notice ox the making of 
the order. He lodged an objection to the 
order, in accordance with the provisions of 
the Housing Acts, A; was duly served with 
notice of the principal grounds on which the 
local authority was satisfied that the premises 
were unfit for human habitation. The 
Minister of Health caused a public local 
inquiry to be held, at which applt. was repre- 
sented Sn his objections to the making of the 
order were stated. The inspector looked at 
the houses in question & made a report to 
the Minister, who decided to confim the 
clearance order. Applt. appealed on the 
ground that there was no evidence upon which 
the Minister could confirm the order : — Held : 
as applt. had shown neither that the order 
was not within the powers of the Act, nor 
that any requirement of the Act had not been 
complied with, the ct. could not interfere 
with the Minister’s decision. — Re Falmouth 
(Well Lane, Sedgmond’s Court & Smith- 
wioK Hill) Clearance Order, 1936, Halsb’s 
Application, [1937] 3 AH B. B. 308 ; 167 
L. T. 140 ; 101 J. P. 490 ; 63 T. L. B. 863 ; 
81 Sol. Jo. 690. 

Annotcttion : — ^Refd. He HammerBinlth (Berghem Mews) 
ClearaxLoe Order, 1936, Wilmot’s Appucation, C1937] 3 
AU E. R. 539. 

502q. •] — (1) There is no duty on 

the Minister of Health when considering 
whether to confirm a clearance order under 
sect. 1 of Housing Act, 1930 (c. 39), to bear 
evidence tendered by persons who oppose the 
confirmation of the order. Both the local 
authority & the Minister must consider the 
matter fairly Sp reasonably & then make such 
order as they think proper. 

(2) No appeal lies from the making or 
confirmation of the order except in eases 
where applt. can show either that the order 
is not within the powers of the Act or that 
some requirement of the Act has not been 
complied with.-- Halsb v. Minister op 
Health (1937), 36 L. G. B. 421. 

502r. Postponement pending Inquiry 

into solieme of county eouncil.}— A borough 
council gave notice to the London County 
Council that they were about to take into 
conisdderaAion the question of declaring certain 
land to be a clearance area. So the London 
County Council did not notify the borough 
council within the prescribed period that they 
themselves intended to deal with the area. 
Thereafter the borough council made an 
order declaring the area to be a clearance area. 
6s requested tbe Minister of Health to confirm 
such order. Before the Minister had taken 
any steps the London County Council noti- 
fied ihe Minister of their intention to deal 
with the same area by means of a different 
scheme, & tbe Minister ordered a local inquiry 
into the county council’s scheme, suggesting 
that the council should be represented 


thereat, A; refused to consider the question 
of confirming the order of the borough 
council until alter such inquiry bad taken 
place : — Held : there had been no refusal 
by the Minister to perform his statutory duty, 
but merely a poOTponement of his dec^ion 
until alter the inquiry. Therefore the issue 
of a writ of mandamuB would not be justified. 
— B. V, Minister of Health, Ex p. Finsbury 
Borough CouNaL (1934), 82 L. G. B. 349. 


602s. Houses demolished before con- 

firmation.] — ^Nottingham Corpn. on June 4, 
1934, resolved that a certain area should be 
a clearance area, & on the same day made a 
compulsory purchase order in respect of part 
thereof, upon that part of the area there 
were 39 houses of which 27 were the property 
of appct. On July 21 appct. instructed a 
builder to demolish aU the 27 houses, & the 
demolition work began on July 26 & was com- 
pleted before Oct. 2. Notice of the order 
was served on appct. on July 30, & he lodged 
his objection on Aug. 16. On Oct. 2 the 
public local inquiry began at which the fact 
of the demolition was proved. On Jan. 16, 
1936, the Minister confirmed the order. 
Appct. questioned the validity of the order 
k applied under Housing Act, 1930 (c. 39), 
s. 11 (3), to have it quashed i—Held : before 
confirming an order the Minister ought to 
consider matters as they are at the time of 
the local inquiry, & as there was at that 
time no subject-matter on which the Act 
could operate, the Minister ought not to have 
confirmed the order either with or without 
modification. — ^Marriott v. Minister of 
Health, [1937] 1 K. B. 128 ; [1936] 2 All 
E. B. 865 ; 106 L. J. K. B. 149 ; 155 L. T. 
94 ; 100 J. P. 432 ; 52 T. L. B. 643 ; 80 
Sol. Jo. 633 ; 34 L. G. B. 401, C. A. 

AnnoUaUm BeM. Denby (WUUaxn) & Sons, Ltd. v. Minister 
of Health, [1936] 1 H. B. 337. 


502t. Whether owner entitled to see 

report o£ Inspector.] — A person whose property 
is affected by a clearance order made by a 
local authority under Housing Act, 1930 
(c. 39), is not entitled to see the report made 
to the Minister of Health by the person 
whom the Minister has caused to hold a public 
local inquiry as required by Sched. I. of the 
Act. — Denby (William) & Sons, Ltd. v. 
Minister op Health, [1936] 1 K. B. 337 ; 

106 L. J. K. B. 134 ; 164L. T. 180; 100 J.P. 

107 ; 80 Sol. Jo. 33 ; 34 L. G. B. 61, D. C. ; 

sub nom. Baildon Urban (Park Lane 
Areas) Confirmation Order, 1936, Baildon 
Urban Tong Park No. 1 Housing Oon- 
TOR?; T. L* R. 173. 


502u, Local inquiry — Procedure.] — At a 

public local inquiry by the Minister of Health 
to consider the question of the confirmation 
of a compulsory purchase order in respect of 
a part of the White City, counsel for the 
owners of the land sought to state the 
intentions of his clients as to the 
of the property. He had already stated ttot 
he did not intend to call any evidence. The 
inspector refused to allow the etatenient 
to be made :--lIeld : the inspector was right 
in refusing to hear such a statement un- 
supported by evidence, k the compl^t 
mMe afforded no ground for quashing the 
Be London (Hammersmith) Hous- 
ing Order, Land De veiiOpment , X/td. s 



Cases 608a— 502sa. English and Empibe 

Application, [1936] 2 All E. R. 1063; 80 
Sol. Jo. 690. 

502v. Area In map aecompanylng advertise* 

ment differing from area at time of resolution.] 

— ^By a resolution passed on Oct. 4, 1933, a 
local authority declared an area within their 
district to be a clearance area under Housing 
Act, 1930 (c. 39), s. 1 (1). The map defining 
the area included within it certain houses 
belonging to the local authority. In Dec. 
certain cQmmTinications passed between the 
local authority & the Minister of Health 
regarding the terms of the clearance order, 
& on the advice of the Minister the houses 
belonging to the local authority were ex- 
cluded from the area. Accordingly, when the 
clearance order was advertised in Mar. 1934, 
it was accompanied by a new map which did 
not include within the area the houses in 
question. Objections to the order having 
been made, an inquiry under Sched. I., 
para. 4, to the Act was held on May 29, & 
on Sept. 29 the order was confirmed with- 
out modification by the Minister of Health ': — 
Held : ( 1 ) the fact that the area covered by 
the order confirmed by the Minister was 
different from that defined on the map m.ade 
at the time of the resolution of the local 
authority did not render the order one which 
was not within the powers of the Act, 
although it might be one with regard to which 
a requirement of the Act had not been com- 
plied with ; (2) up to the time of objections 
to the order being made, the Minister of 
Health acted in an administrative, not in a 
judicial, capacity, Sn he was, therefore, 
entitled through the officials of his depart- 
ment, to advise the local authority on what 
the terms of the clearance order should be. — 
Fkost V. Minister of Health, [1935] 1 

K. B, 280 ; 104 L. J. K, B, 218 ; 61 T. L, R. 
171 ; sub nom. Re Birkenhead, Cambridge 
Place, Clearance Order, 1934, Rx p. 
Frost, 152 L. T. 330 ; 99 J. P. 87 ; 33 

L. G. R. 20. 

Annotation : — Befd. Offer v. Minister of Health [1936], 1 
K. B. 40. 

502w. Failure to hear objections before 

resolution passed.] — ^A local authority passed 
a resolution under Housing Act, 1930 (c. 39), 
s. 1, declaring an area in theii* district to be a 
clearance area. An owner of property in 
that area contended that the clearance order 
based on the resolution was bad, because he 
had not been given an opportunity of being 
heard in opposition to it before the resolution 
was passed : — Held : there was no rule of 
law obliging the local authority to hear 
objections by owners of the propeAy affected 
before passing the resolution, & the resolution 
A subsequent order were valid.— Frbdman 
V, Minister of Health (1935), 164 L. T. 
240 ; . 100 J. P. 104 ; 80 Bol. Jo. 66 ; 34 
L. G. R. 163. 

502 x, Part of premises not dwellings.] — ^A 

clearance order was made in respect of certain 
premises consisting of garages & workshops 
with dwelling rooms over, dweUings not 
being let, occupied or used in connection 
with the garages &> not being in communica- 
tion therewith. The owner of the premises 
contended that it was not within the powers 
of the local authority under the Housing 
Acts to order the demolition of the whole 
of the premises, as the garages & workshops 


Digest Supplement. 

were not dwellings or parts of dweUings. It 
was also contended that, if that part of the 
building which was a dwelling were taken away 
& certain repairs were effected to that paA 
which remained, it might become a desirable 
garage & could noh be a danger to any one 
living in the neighbourhood : — Held : the 
structure was all one building, & the local 
authority had acted witliin its powers in 
ordering the demolition of the whole. — Re 
Hammersmith (Bercjhem Mewb) Clearance 
Order, 1936, Wilmot’s Application, [1937] 
3 AU F. R. 639 ; 167 L. T. 142 ; 81 Sol. Jo. 
751 ; suh nom* Wilmot v. Minister op 
Heai.th, 35 L. G. R. 482. 

502y. Power to purchase adjacent land.] — ^A local 
authority made, ^ the Minister of Health 
confirmed, an order for the compulsory 
purchase of certain land adjacent to a clear- 
ance area. The acquisition of that land was 
reasonably necessary for the carrying out of 
a scheme for the development of that clear- 
ance area in conjunction wiili other cleai*ance 
areas in the neighbourhood, but w^ould not 
have been necessary had it been proposed to 
develop the area as a separate unit : — Held : 
Housing Act, 1930 (c. 39), s. 3, conferred 
power on the local authority to make, & on 
the Minister to confirm, the above-mentioned 
compulsory purchase order.— Sheppieu) 
Burgesses v. Minister of Health (1935), 
164 L. T. 183 ; 100 J. P. 09 ; 52 T. L. R. 171 ; 
80 Sol. Jo. 16 ; 34 L. G. R. 92. 

502z. Discretion of local authority as to method of 
clearance.] — The owner of (certain property 
included In a compulsory purchase order 
contended that tiie ontis was upon the local 
authority to satisfy the Minister of Health 
that, by making a compulsory purchase order 
I'ather than a clearance order, it had chosen 
the most appropriate method for securing 
the clearance of the area : — Held : Housing 
Act, 1930 (c. 39), s. 1 (3), gave the local 
authority an absolute right to secure the 
clearance of the area in either of the two 
ways as it should decide, or partly in one and 
partly in the other. At the local inquiry 
the local authority was not i*equired by iht* 
Act to call evidence to show why it thought 
one way more appropriate than another to 
the particular case, but it was open to tlie 
Minister not to confirm the order if htj 
thought the local authority had adopted a 
wrong method. — Re Greenwich (Prince oi" 
Grange Lane) Housing Order, 1936, 
Wjilby’s Application, [1937] ,3 All E. K. 
305 ; 157 L. T. 67 ; 101 J. P. 495 ; 53 T. L. K. 
839 ; 81 Sol. Jo. 601 ; sub nom, Willey v. 
Ministicr op Health, 36 L. G, R. 410. 

502aa. Compulsory purchase order — Objection- 
Sufficiency of notice— Satisfaction of Minister, j 
— Appet., the owner of certain properties in 
a clearance area, gave notice to the Minister 
of Health of objection to a compulsory 
purchase order. Tlie local authority served 
notices upon appet. under Housing Act, 
1936 (c. 40), s. 63 (1), alleging that the 
propeAies wore unfit for human habitation. 

stating the facts which the local authority 
alleged to be its principal grounds for being 
satisfied as to the unfitness. Appet. objected 
to the notices on the ground that they did 
not give him sufficient particulars of tln^ 
facts in support of the local authority 
allegation of unfitness, & he contended 
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the Mipieter had no power to hold a public 
local inquiry into the local authority's 
application ior confirmation of the com- 
piUBory purchase order : — Held : by Housing 
.Aot| 1936 (c. 40), s. 63 (1), it is the Minister, 
not the objector, who is to be satisfied 
that the local authority has served appro- 
miate notices under that sect., A as the 
Minister was satisfied, in the present case, 
that a suthcient notice had been served upon 

appot., appct. could not object to the hol( e. 

of the public inquiry after the expiration 

‘ of the period required by sect. 63 (1). — li. v. 
Ministbb OB Health, Bx p. Hack, [1037] 3 
AU E. B. 176 ; 167 L. T. 118 ; 101 J. P. 480 ; 
81 Sol. Jo. 461 ; 35 L. G. R. 349. 

502bb. Powers of London County Council .} — Be 
London County (Stoke Newington) Hous- 
ing Ondeb, 1036, Stocker’s Appeal, [1937] 
4 All E. B. 678 ; 64 T. L. R. 233. 

. C. Tovm Planning Sofiefnee (p. 216), 

See, now. Town & Country Planning Act, 
1032 (c. 48). 

503a. Claim tor compensation — When scheme 

** made.*’] — ^By Town Planning Act, 1925 
(c. 16), s. 10, it is provided that any person 
whose property is injuriously affected by the 
making of a town planning scheme shall, if 
he makes a claim within the time limited by 
the scheme, be entitled to obtain compensa- 
tion in respect thereof from the responsible 
authority. & by sect. 2 of the Act it is 
provided that a town planning scheme shall 
not have effect, unless it is approved by an 
order of the Minister of Health, who may 
refuse his approval except with such modifica- 
tions as ho thinks fit, A; a scheme when so 
approved shall have effect as if it were 
enacted in the Act : — Held : upon the true 
construction of the Act, the person entitled 
to obtain compensation under sect. 10 is the 
person whose property, at the date of “ the 
making ” of the scheme, that is, when an 
order has been made by the Minister approv- 
ing the scheme, & not before, is injuriously 
affected thereby. — Markham v. Derby 
CORPN., 11936] Ch. 320 ; 104 L. J, Ch. 108 ; 
152 L. T. 410 ; 09 J. P. 36 ; 33 L. G. B. 69. 


scheme within Pari II. of the Act, a scheme 
must, besides providing for the acquisition 
A clearance of an area, contain particulars of 
the proposed development of the area, ^ not 
confer on the local authority an unrestricted 
power to sell or lease the cleared area. — 
B. V. Minister of Health, Ex p, Davis, 
[1029] 1 K. B. 619 ; 08 L. J, K. B. 636 ; 141 
L. T. 6; 93 J. P. 40; 46 T. L. R. 346; 27 
L. G. B. 677, 0. A. 

AniujkUioTis : — Dhtd. Minister of Health ??. R., Ex p. Yaffe. 
[19311 A. C. 494. Consd. K. i>. Webster. Ex p. Marshall 
(1931), 95 J. P. 226. Be!d. K. t'. London (3ounty Council, 
Exp. Entertainments Protection Assocn.. Ltd.. [19311 
2 K. B. 216 ; Marriott v. Minister of Health, [1936] 2 AU 
E. R. 805. 

506b. Power of local authority to sell 

or lease cleared area.] — B. v. Minister of 
Health, Ex p, Davis, No. 606a, ante. 

606c. Confirmation of unauthorised 

scheme — Effect of Housing Act, 1925 (c. 14), 
s. 40 (6).] — Housing Act, 1926 (c. 14), s. 40, 
which empowers the Minister of Health to 
make an order confirming, with or without 
modifications, an improvement scheme made 
under the Act. &: provides that “ the order of 
the Minister when made shall have effect as 
if enacted in this Act,” does not preclude the 
ct. from calling in question the order of the 
Minister where the scheme presented to him 
for confirmation is inconsistent with the 
provisions of the Act. 

The Corpn. of Liverpool submitted to the 
Minister of Health for confirmation a docu- 
ment under the common seal purporting to 
be an improvement scheme under Housing 
Act, 1926 (c. 14), s. 35, in respect of an 
unhealthy area within the city. The first 
part of this document, after defining the area 
proposed to be dealt with, by clause 6, 
empowered the corpn. in general terms to 
make & widen & stop up or deviate any 
street in the area, directed them to appro- 
priate other parts of the land to the erection 
of dwelling-houses for the working classes, 
& provided that any lands not required for 
these purposes might bo disposed of as the 
corpn. might think fit. The second part 
contained estimates of the cost of acquiring 
the land & of the lay-out, & stated that 


506a. Improvement scheme — Validity — Particulars 
of proposed development must be shown.] — 
An improvement scheme purporting to be 
made under the provisions of Housing Act, 
1026 (c. 14), after providing for the acquisi- 
tion A clearing of an unhealthy area, proceeded 
to empower the local authority to sell, lease 
or otherwise dispose of, as they thought fit, 
the cleared area or to appropriate or use it 
for any ptumoso approved by the Minister 
of Health. The scheme further provided that 
if the Minister so required, the local authority 
should provide a number of dwellings, not 
exceeding 72, suitable for accommodation 
of persons of the working classes, on a site 
either within or without the area, according 
to a scheme to be ap^ved by the Minister. 
The scheme had b^n presented to the 
Minister with a petition for its confirmation : 

Held : in order to be a valid improvement 


there were no surplus lands. The Minister, 
after holding a public local inquiry, made an 
order modifyii^ the scheme by providing 
{inter alia)^ in lieu of clause 6, that the whole 
of the lands in the area should, subject to 
the provision of any necessary streets & 
approaches, be used for the puiposes of 
rehousing, & confirming the scheme as so 
modified. The owner of two houses which 
it was proposed to* acquire compulsorily 
under the scheme on account of their sanitary 
condition obtained a rule nisi for a writ of 
certiorari to quash the order of the Minister 
as being made without jurisdiction, inasmuch 
as the scheme which the order purported to 
confirm was not an improvement scheme 
withiu the meaning of the Act in respect 
that (a) it was not accompanied by a lay- 
out plan & {b) it provided that land within 
the area might be disposed of as the corpn. 


PART VM. SECT. 11, StlE<*SECT. 4. -0. 

applicable to 

aiiMon ipio farming areae — PriveUe 
raada nmkedjcm »la».f-A picioe of land, 
ooxQpitsiitg about I4,d00 aoses. altiiaM 


I in a fanning dlatrlot, & within the 
boondariea of a diatxlct council artm, 
I was subdivided by the owner into 
twelve lots. A plan was^ deported 
in the Lands Titiea Regtetration Offlw, 
Sc showed oortain private roads which 
were mark^ ** piti^te roads to be 


veated iu ** the owner : — HeW .• the 
feo-alinple of these roads did not vest, 
by virtue of Town Planning & Develop- 
ment Act, 1920, in the district counoil, 
— LoxioN District OouNomo. Brucb. 
[1927 J S. A. S. R. 463.— AUS, 
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might thixLk ht : — Held : the scheme, what- 
ever its defects, was an improvement scheme 
within the meaning of the Act, & any defects 
in the scheme had been cured by the order 
of the Minister, — ^MtNiSTSR of Hbalth t;. 
K., Ex p* Yaffb, [1931] A, 0. 494 ; 100 
* L. J, K, B. 306 ; 47 T. L. R. 337 ; 76 Sol. Jo. 
232 ; 3%tb nom. R. v. Mikisteb of Health, 
Ex p. Yaffb, 146 L, T. 98 ; 96 J. P. 126 ; 
29 L. a. R. 306, H. L. 

4.nnotaH(ms : — Consd, R. v. Webster, Ex p. Marshall (1031), 
05 J. P. 220. Kefd. K. V* London County Council, Ex p. 
Entertainments Protection Assocn., Ltd. (1031), 144 L. T. 
464 ; Re Bowman, South Shields (Thames Street) Clear* 
ance Order, 1031 (1932), 90 J. P. 207 ; R. e. Minister of 
Health, Ex p. Purfleet Urban Dlstriot Council (1034), 104 
L. J. K. B. 18 ; 11. V. West Midland Traffic Area Licensing 
Authority Ex p. Great Western Ky. Oo., £1935] 1 K. B. 
449. 

506d. Lapse of powers of authority — ^Power 

to make new scheme.] — In 1922 an improve- 
ment scheme under the Housing Acte was 
made by a local authority Sc confirmed by the 
Minister of Health, but before it was 
attempted to be enforced the local authority’s 
powers of compulsory purchase had lapsed : — 
Held : the local authority were not thereby 
precluded from making a new scheme under 
the Housing Act, 1930 (c. 39), or the Minister 
from confirming it. — Ellen Street Estates, 
Ltd. t7. Minister of Health, [1934] 1 
K. B. 690 ; 103 L. J. K. B. 364 ; 150 L. T. 
468 ; 98 J. P. 157 ; 32 L. G. B. 233. 

508a, Rent — Discrimination — ^Validity,] — Where a 
local authority erect houses for the working 
classes with the aid of additional contribu- 
tions provided by the Govt, under Housing 
(Financial Provisions) Act, 1924 (c. 35), it 
is competent to them in fixing the amount 
of the rents to be paid for hot^es of the 
same type in the same area to discriminate 
according to the means of the particular 
tenants, provided that in so doing they 
observe the provision in sect, 3 (I ) (c) of the 
Act, that “ the rents charged in respect of the 
houses shall not in the aggregate exceed the 
total amoimt of the rents that would be pay- 
able if the houses were let at the appro- 
priate normal rents charged in respect of 
working-class houses erected prior to the 
third day of Aug. 1914.” — ^Leeds Corpn. v, 
JENKIN80N, [1935] 1 K, B. 168 ; 104 L. J. 
K. B. 182 ; 162 L. T. 126 ; 98 J. P. 447 ; 61 
T. L. R. 19 ; 78 Sol. Jo. 734 ; 32 L. G. B. 
416, C. A. 

609a. Subsidy — Amount — Houses completed after 
passing of Housing Financial Provisions Act, 
1924 (o. 35).] — Stein (John G.) & Go., Ltd. 
V. Stirling County Council Eastern 
District Commitee (1927), 91 J. P. 205 ; 
26 L. G. R. 61, H. L. 

609b. Agreement waiving oompliahoe with 

bye-law — Whether authorised under Housing 
Act, 1926 (0. 14), s. 99.] — Wilijam Bean & 
Sons, I/td. v, Flaxton Rural District 
Council, No. 121a, ante, 

509c. Oonditton as to maidmum selling 

price ** — ^Validity.] — ^Pltfa,, a local authority, 
were empowered, under Housing, etc., Act, 
1923 (c. 24), Sc Housing (Financial Provisions) 
Act, 1924 (c. 35), to assist builders by maldng 
grants in respect of working-class houses of 
a specified character. The grants might be 
subjected by the local authority to terms Sc 
conditions having the approval of the 
Minister of Health, who would reimburse 


pltfs. in respect of such grants out of the 
public funds. Defts., a firm of builders, 
applied to pltfs. for such assistance in respect 
of certain houses then under construction, 
which pltfs. granted, subject to a condition 
that the selli^ price or value of each bouse 
should not exce!^ £550. The houses were 
completed A the subsidies duly paid to defts. 
Defts. subsequently sold throe of the houses 
for sums exceeding £550. Pltfs. brought an 
action for repayment of the three sums of 
£75 paid in respect of such houses. Defts. 
contending: (1) that the term ** selling 
price ’* referred to the price at which a house 
might reasonably be expected to be sold. 
Sc that a house having qualified for subsidy 
on that footing should not subsequently 
become disqualified by any actual sale at 
a higher figure ; (2) that the condition limit- 
ing selling price was void, (a) as being ultra 
vires pltfs. to impose or the Minister of Health 
to approve, or (6) for repugnance : — Held : 
(1) the ** selling price ” of a house meant the 
price at which such house was actually sold, 
StS distinct from any previously estimated 
value ; (2) a condition imposed by a local 
authority limiting the selling price of houses 
in respect of which assistance is being granted 
under the Housing, etc., Act, 1923 (c. 24), 
is one which the local authority has power 
to impose Sc the Minister of Health to approve, 
Sc is prima fa^e valid. The facts having 
established a contract between the parties, 
defts. were liable, upon the breach of such 
condition, to repay moneys received subject 
thereto. — Burnham-on-Ska Urban Dis- 
trict Council v. Channing Sc Osmond, 
[1933] Oh. 583; 102 L. J. Oh. 196; 148 
L. T. 547 ; 67 J. P. 115 ; 49 T. L. B. 246 ; 
77 Sol. Jo. 177 ; 31 L. G. R. 192. 

509 ( 1 , Meaning of selling priee.*^]— 

Burnham-on-Sba Urban District Council 
V. Channing & Osmond, No. 609c, ante, 

518a. Appeal to county court — Not limited to 

question of law.] — Fletciheb v, Ilkeston 
Corpn., No. 481a, ante, 

518. Add, Annotations : — As to (2) Consd. Denby A 
Sons, Ltd. V, Mmisier of Health, [1930] 1 
K. B. 837 ; Marriott v. Minister of Health 
(1935), 105 L. J. K, B, 125. Refd. Brown t;. 
Dagenham U.D.O.. [1929) 1 K. B. 737; 
Cooper V, Wilson, [19,37] 2 K. B. 309 ; Ex- 
Army Transport, Ltd. v. Diamond Sc Oo. 
(1936), 24 By. Sc Can. Tr. Oas. 303. Generally, 
Refd. Offer v. Minister of Health, [193(51 
1 K. B. 40 ; Leslie v, London A Nort li 
Eastern Sc London, Midland Sc Scottish Ky. 
Co.’s (1936), 24 Ry. Sc Can. lY. Cas. 182. 

(c) Toum PUinning Schemes (p. 218). 

See, now. Town Sc Country Planning Act, 
1932 (c. 48), ss. 18-24. 

624. After ** [d) following this case add 
(e) Clearance Orders. 

See Housing Act, 1930 (c, 89), s. 11 ^ 
R. S. C. (No. 2), 1032, S. R. Sc O., 1932 
No. 614, and Practice, Pai’t LXIIl., poet, 

524a. Application to High Court — Grounds for.h 
Be Bowman, South Shields (Thames 
Olbaeanoe Order, 1931, No. 502h. 

ante. 
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524b. .] — Halse V. Minister, op 

Health, No. 602q, ante. 

Costs.]— JSe Mason (1934), 50 T. L. R. 
392 ; 78 Sol. Jo. 414. 

524d. Interim development order — Grant of permis- 
sion to build by council — Certiorari.]— A 

certiorari will lie to bring up a decision of a 
local autliority to permit development pend- 
ing the final approval by the Minister of 
Health of a town-planning scheme. Resolu- 
tions had been passed by a rui*al district 
council for the preparation of a town-plan- 
ning scheme, & the scheme was awaiting the 
approval of the Minister of Health, who 
had made, under Town Planning Act, 1925 
(c. 10), 8. 4, an Interim Development Order, 
under which persona could apply to the 
council for permission to build, pending the 
approval of the scheme by the Minister. This 
permission, if granted, would safeguard the 
appcta.’ right to compensation under sect. 10 
of the Town Planning Act, 1926 (c. 16), s. 10, 
in the event of their property being in- 
juriously affected by the making of the town- 
planning scheme. An application was made 
to the council for permission to develop 
certain premises in the area covered by the 
proposed town-planning scheme. Objections 
were invited & considered by the council, 
who unanimously decided to permit the pro- 
osed development, pending the final approval 
y the Minister of Health of the town- 
planning scheme : — Held : as the decision 
of the council to permit the development in 
question conferred a legal right to compensa- 
tion in certain events & affected the rights 
of subjects, it was sufficiently near a judicial 
decision to be the subject of a writ of certiorari. 
Where, therefore, one of the councillors voting 
in favour of the resolution to grant permission 
to develop, had such an interest in the matter 
as to disqualify him from taking part or 
voting, on account of bias, an order nisi 
for a writ of certiorari to quash the decision 
of the council was made absolute. — R. v. 
Hendon Rural Council, Hx p. Ohorley 
[1983] 2 K. B. 696 ; 102 L. J. K, B, 658 ; 149 
L. T. 636 ; 97 J. P. 210 ; 49 T. L. R. 482 ; 31 
L. O. R. 382, D. 0. 

530a. Filling station — ^Preservation of amenities — 
Validity of bye-law.]— Purporting to act upon 
the powers conferred upon them by Petro- 
leum (Consolidation) Act, 1928 (c. 32), 
s. 11 (1), which, with certain modifications, 
applies to Scotland, the Corpn. of G-lasgow 
applied to certain areas in the city a set of 
model byedawB which had been confirmed by 
the Scottish Office & approved by the 


Secretary of State. The a>rea8 affected by the 
bye-laws formed a belt round the centre of 
the city & covered a surface of 85 square 
miles. Certain motor traders suppliers 
of xjetroloum, feeling themselves aggrieved 
by the extent of the area & the restrictiions in 
relation to the filling stations, claimed a 
decree reducing the bye-laws on the ground 
that they were ultra vires, unreasonable, &> 
uncertain : — Held : the Act left to the Corpn. 
the power of determining to what part of 
their area bye-laws should be made to apply 
in order to preserve the amenity of the places 
mentioned in sect. 1 1 ; they were the )udges 
of the beauty or picturesque character of the 
places ; & the bye-laws were not ultra vires 
OP imreasonable or uncertain. — Robert 
Baird, I/i'd. v. Glasgow Corpn., [1936] 
A. O. 32 ; 105 L. J. P. C. 33 ; 154 L. T. 65, 
H. L. 

533. Add. Citations :^sub nom. R. v. Wabb- 
linqton Overseers, 22 L. T. O. S. 304 ; 
18 J. P. 647 ; sub nom. Ex p. Waublington 
Overseers, 18 Jur. 494. 

634. Add. Citation : — sub nom. R. v. Dbvehell, 
23 L. J. M. C. 121. 

Add. Annotations : — Refd. R. v. Kingswinford 
Overseers (1854), 2 E. & B. 688 ; Backhouse 
V. Bishopwearraouth (1861), 7 Jur. N. S. 338. 

A. Slaughter-Houses, Knackers* Yards and 
Knackers (p. 222). 

See Slaughter of Animals Act, 1933 (c, 39). 

649. Add. Annolaiion : — Consd. Woolliscroft v. 
Stoke-on-Trent Corpn. (1928), 92 J. P. 160. 

556b. Registration — ^Removal from register — 

Grounds for.] — Pltfs. were the owners of 
premises which had been used for a long 
period prior to Mar. 1924, as a slaughter- 
house in connection with their business as 
meat salesmen, & were a registered slaughter- 
house within Towns Improvement Clauses 
Act, 1847 (c. 34), s, 126. By a resolution 
passed by the City Council on July 22, 1926, 
pltis.* slaughter-house was removed from the 
register upon the ground that no slaughtering 
had been done on the premises between 
Mar. 1924, & July, 1920 ; — Held : upon the 
evidence, these premises had throughout the 
period in question been continuously occupied 
by pltfs. as a slaughter-house & used as such. 
The local authority were therefore not entitled 
under sect. 126 to remove the name from the 
register, even although there had been a 
breach of the regulations on the part of pltfs. 
— Woolliscroft v. Stoke-on-Trent Corpn. 
(1928), 92 J. P. 160 ; 26 L. G. R. 622, C. A. 


PART VII. SECT. 18, 8UB-<SECT. 1. 

Injury to emplovee — Whether 
, , mvM H “Pltf. while 

working fpr doft, to clearing bmsh 


working fpr deft, to clearing bmsh 
from the }aitpr*B farm was iwhred by 
Ipalye whlph deft, had brought 
... h» *he clearing 

83T.— 


must prove n^gence 


part VII. SECT. 18, SUBJECT. 8.--A. 

St. OU in NaviodbU Waters Act, 


1922 (c. 89 ), #. 1 (D— “ 

Ship being broken up .] — A snip m 
process of being broken up, no longer 
oaimble of being navigated, may be a 
vessel wltwn Oil to Navigable 
Waters Act, 1922 (c. 39), e. 1^(1)* — 
Thomas W. WaUp, Ltp. v. Waugh, 
[1934] S. O. (X) 13.— SOOT. 

so. Gasoline pump in atm . ^ 
to rernov&--^onvict%on .] — -Appeal from 
the dismissal of a charge of non- 
compliance with an order made by 
an assistant Are marshal, under Fire 
Storshal Act, R. S. B. G., 1924, for the 
removal of a ^olme pump from a 
public street, allowed, & accused fined, 
without costs. The fact that 
had been previously convicted & fined, 
for vlolatiiig, with respect to the same 

27 


pump on a public strt'ot, held not to 
Kiistain the plea of autrefois conmet , — 
Lloyd, ri936J iV W. R. 16 ; 
66 Can. O. C. 359.— CAN. 

sk. Liceiiee. for P»nw-^aund8 
revoking.',— 'Vhe Board of Public Utili- 
ties is not justified In revoking a licence 
for a gasoime pump merely because the 
noise & smell of the pumps is likely to 

CAN. 

PART VII» SECT. 18, SUB-SECT. 8. — B. 

629 I. Petroleum for light vehicl^-^ 
Locomotives on Highways Act, 1896, 
c. 36, a. &—Applicatton to Scotland of 
ffg^dcAions made by Home 
Galloway v. AJWniiRaoH, 11928) B. 0. 
(J.) 70.— SCOT. 
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584a. Who are ** professional 

** Fire brigade duties ” in Fire Brig^e 
Pensions Act, 1925 (c. 47), s. 23, para. 2, 
comprise only the work done by firemen 
as such ; they do not include other duties 
which firemen may be called upon to do in 
accordance with the terms of their employ- 
ment by local authorities. Firemen who 
may so be called upon to do other duties, are 
not “ wholly & permanently employed on 
fire brigade duties, Sc therefore are not 
“ professional firemen ” within the meaning 
of the section. — ^Whelan v. Billingham 
Urban District Council, [1937] Oh. 662 ; 
[1937] 3 All F. B. 387 ; 106 L. j. Oh. 350 ; 
101 J. P. 511 ; 53 T. L. B. 883 ; 81 Sol. Jo. 
552 ; 35 L. G. B. 554. 

SuB-SBCT. 1 . — In Gbnhibal. 

(Vol. XXXVIII., p. 227.) 

584b. Adoption of Aets — Right to poll.] — ^A meeting 
of ratepayers was summoned for the p 
of determining whether the provisions of the 
Public Libraries Acts should be adopted in 
defts.* district. A chairman having been 
chosen, the resolution to adopt the Acts was 
carried upon a show of hands ; a poll was 
demanded, but the chairman refused to grant 
it. Defts. declined to put in force the Acts : 
— Held : the right to demand a poll existed 
by the common law, Sc had not been taken 
away by any of the provisions contained in the 
Public Libraries Acts, Sc defts. could not be 
compelled by mandamus to carry out the Acts. 

The question is whether it is not an 
attribute at common law of all public meet- 
ings, that any qualified person may demand 
a poll, Sc the meeting may be enlarged so 
that all persons duly qualified may come in 
Sc take part in the decision. Cannot a meet- 
ing be adjourned at common law ? Both 
reason Sc authority show that where a large 
class of persons exists who are qualified to 
take part in a meeting, an opportunity ought 
to be given of summoning them Sc of allowing 
them to record their votes (Brett, L.J,). — 
B. V. Wimbledon Local Board (1882), 8 
Q. B. D. 459 ; 51 L. J. Q. B. 219 ; 46 L. T. 
47 ; 46 J. P. 292 ; 30 W. B. 400, C. A. 

607. Add. Annotations : — Refd. Grant v. Derwent, 
[1929] 1 Oh. 390 ; Port of London Authority 
V. Canvey Island Comrs. (1931), 101 It. J, 

63. 


Sect. 22.-~T0WN PIANNlNa 

. See Town Sc Country Planning Act, 1932 
(c. 48). 

670a. Claim for betterment.] — Where by the 
construction of a street within the area of a 
town planning scheme, which Includes among 
its purposes the execution of street works, any 
property is increased in value, the responsible 
authority are entitled, under Town Planning 
Act, 1925 (c. 16), s. 10 (3), to recover from the 
owner of the property one-half of the amount 
of the increase in value, as the authority's 
claim arises by the coming into operation of 
a provision contained in the scheme. Sc 
therefore “ by the making of [a] town plan- 
ning scheme ** within above sub-sect. An 
authority's claim for betterment under above 
sub-sect, is not restricted by the fact that the 
property in respect of which the claim arises 
is not itself within the area of the scheme, but 
only contiguous thereto. — B. v. Webster, 
Bx p. Young (1934), 152 L. T. 535 ; 99 J. P. 
51 ; 51 T. L. B. 201 ; 33 L. G. B. 5. D. C. 

670b. Assessment of compensation.] — ^An owner of 
building land, which was scheduled as an 
open space under the Town Sc Country 
Planning Act, 1932, claimed compensation 
imder Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57), which, 
he contended, should include, in addition to 
the ordinary market value of the land, the 
loss he had sustained by being deprived of 
the profit he expected* to make by the 
erection of houses on the land : — Held • com- 
pensation could be paid only in respect of 
the ordinary market value of the land being 

the amount which the land if sold in the 
open market by a willing seller might be 
expected to realise," as provided by sect. 2 (2) 
of the Act of 1919, Sc that would not include 
any compensation for the loss of profit 
expected to be made by its development as 
bunding land. Interest on the amount of 
compensation was payable as from the date 
of the arbitrator's award only, & not from 
any earlier date.— Collins v. Feltham 
Urban District Council, [1937] 3 All B. B, 
189, D. C. 

See, further, Nos. 503-506, arde. 


PART VIL SECT. 14, SUB-SECT. 4. 

h I. Neffligence .] — 

Forrest d. MBTBOPOtrrAN Meat 
IimusTRT Bd. (1&28). 28 a. R. N. 8. W. 
C21 ; 45 N. S. W. W. N. 193.-~AUS. 

h 11. Bye-Utw depriving 

owners of aniwals slaughtered of portion 
of offal — Whether teasonalbU .] — A bye- 
law, made by a controlling authority 
of an abattoir, in pursuance of 
aiangbtoring fit Inapectlon Act. 1908, 
8. 18, fit sect. 3 of the Amendment Act, 
lOlO, Is ianira vires Sc reasonable not- 
withstanding that Its operation deprives 
the owners of animals slaughterod of 
a proportion of the offal Sc effects a 
confiscation of same.— Smith v, Blen- 
heim BoRouou Council, i:19281 N, Z. 
L. R. 636.— N.Z. 

PART VII. SECT. 20, SUB-SECT. 1 . -A. 

sx. J^epoaitino refuse an o4 to he 
nuisance.} — Health Act, 1019* ». 32 (2), 
makes it unlawful for a private cltixen, 
as wen aa for a municipal council, to 
deposit refuse or rubbisli In any plaoe 
where it may be a nuisaooe. A depoelt 


Qontiibutlng to a continuing nuisance 
held sufficient to support a oonviotion 
under the section. — fainter v. O'Con- 
nell. ri928] V. L. R. 259: [1928] 
Ar^ L. R. 159. — ^AUS, 

BART Vlt SECT. 20, SUB-SECT. 1.— B. 

8y. Right of disposal of ovmer of 
garbage.]--A statute giving a munici- 
pality power to “ establish, maintain, 
equip, own. Sc operate garbage collec- 
tion Sc garhsfre disposal & redueiJon 
works ** does not support a bye-law 
which purports to take away from an 
owner of garbage his right to disxxise 
of it to whomsoever he pleases pro- 
vided he does not thereby create a 
nuisance or violate some valid health or 
other regulation. — R. e. Bell (Alta.), 
[19281 2 W. W. R. 337 : 61 Can. Crlm. 
Cas. 414.— CAN. 

PART VII. SECT. 22. 

sx. Zonti^ hyeAaw — BA^mxlUm — 


Powere of Soaitd.h^n appeal to the 
Board of Review under 16 (1) 


of Town Planning Act, 1025, the owners 
of a property on whioh there was a 
small gasoline servloe station, which 
was in operation before the passing of 
xoning bye-law 1930 of tbe city of 
Kamloops, fit therefore not affected 
thereby, alleged that they wished to 
arrange with purchasers of the piuperty 
to erect a modem public garage sc 
gasoline service station thereon, Sc 
asked to have the property exdPded 
from the ‘‘restricted area" mthin 
which under said bye-law such a b^i- 
nesB shall not be conducted: — Held: 
In view of the powers of the Board 
under sect. 16 (3) of Said Act to " make 
such relaxations as special cases call 
for " Sc its duty to " endeavour to see 
that substantial iustice is done," i^e 
Board had jurisdiction to entert^ 
the appeal. Sc tak^ into oonMdmtlon 
the preamble to the Act Sc all the ch- 
cumstanoes, the app^ should bo 
allowed Sc the pemusston which the 
owners sought should be gmnted 
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RAILWAYS AND CANALS. 

Part I. — Railway Companies Generally. 


0a* Purchase of Indian railway— Deductions for 
sinking fund — Construction of Act *] — : 
on a summons take a out by the annuity 
trustees under the Groat Indian Peninsular 
Railway Purchase Act, IDOO (63 & 04 Viet, 
c. cxxxviii), that, for the purpose of pro- 
viding the sinking fund to_ replace capil^ at 

VMW %/WhV*. WX Ml y\SI.JL\J\JLf VUC7 OUJJUL VW I 

deducted under sect. 21 of the Act from each I 


half-yearly payment of Class B annuities 
was 6«. 8d. in the pound, being the amount 
hxed by resolution in Dec. 1000 ; & the 
trustees had no power to vary the rate of 
deduction. — Armsteong v. Mead (1930), 46 
T. L. B. 216. 

UX«k. — •{“ — X OU XJ \J U l&tV* 

Ry. Co. V. PHIUP, No. 856, post. 


PART I. SECT. 1. 

I, j — ^Under an ogrree- 

ment, confirmed by statute, between 
roBp. oomrs. & the predeocBSors in title 
of applt. CO. with respect to a franchise 
for an electric railway which had now 
terminated, it was provided that on 
its determination the co. should be duly 
compensated for its railway, oquip- 
ment, machinery & other works, the 
compensation to be doterminod by 
arbn. On the termination of the 
franchise, the railway, with its equip- 
ment, machinery h other works, 
passed to resp. comrs. as an organic 
railway capable of operation in situ. 
The railway had not been, & could not 
bo made to be, a financial 8U(x;ess, but 
the agreement expressly stipulated that 
the 00 . was not to bo compensated “ in 
respect of any franchises for holding or 
operating " the railway ; — Held : on 
the proper construction of the agi’ee- 
mont & statute, the compensation 
should not bo fixed (as decided below) 
at the break-up value of the railway 
to the comrs. but on the basis of recon- 
struction cost less depreciation. The 
effect of the words quoted was to 
exclude any allowanco for past or 
future profits . — Ite International 
Ry. Oo. & Niagara Parks Commis- 
sion, [I937J 2 W. W. R. 6il, P. C.~~ 
GAN* 


ii, — ^In connoctlon with 

the transfer of the Grand Trunk Rail- 
way to the Govt, of Canada as a going 
concern, the Govt. Sc the applt. railway 
00 . entered into an agreement, con- 
firmed by a Dominion statute, whereby 
a Board of threo arbitrators was to 
determine “ the value, if any, to the 
holders thereof, of the preference Sc 
common stock ’* of the co. ; an appeal 
to the Privy Council was provided for 
upon any q.uestion of law if the arbi- 
trators were not unanimous. The 
arbitrators unanimously came to a 
preliminary decision that the value of 
the stock should bo determined on tltc 
basis of the net earning capacity of the 
railway, Sc that principle was accepted 
by all parties oonoemed. By a 
majority the arbitrators held that 
ovidenoe of the value of the physical 
assets, whether the selling value or the 
cost of replacement, was not admissible. 
Sc a majority award was made after 
the exclusion of evidence of that 
desoription. It was contended that the 
cost of replacing the assets was 
material, among om&t reasons, because 
under legislation in the United States, 
in which about a third of the length of 
the railway Ikies was situate, regard was 
to be had to the aggregate value of 
railway property in certain groups in 
fixing maximum rates of freight :~- 
Held : having regard to the pmdple 
upon whicfii the vahie was bemg 
sscertained, the excluded evldonoo was 
not material or Adit^ble ; it w^ not 
estabUsh^ that the United States 
legisls^on above i^erred to resulted 
in thforo bdng a j^tlon between the 


cost of replacxjment & net earning 
capacity. — G rand Trunk Ry. (X). of 
(Unada V. R., [1923] A. C. 150, P. (X — 

CAN. 

sg. Jdiion Ivy Canadian National 
HaiUmye — Whether in name of King ,] — 
Held : as the Canadian National Rail- 
ways Act,- 11. S. C., 1927. does not vest 
ownership of the Govt, railways In 
the Canadian National Ry. Co., it 
being entrusted only wltb the manage- 
ment & operation of the railways as 
an agent or mandatory for the govt., 
they remaining the property of the 
Crown, an actfoD for damages to the 
Canadian National Railways, brought 
in the name of n.M. the King, is 
proi»erly instituted.— R. v. Southern 
Canada Power Co., Ltd., [1934] 
Ex. 0. R. 142; on appeal. [1936] 

5. C. R. 4 ; 1 D. L. R. 331 ; affd. 
[1937] 3 AU B. R. 923. P. C.— CAN. 

PART I. SECT. 2. 

si. ** Working expenses ** — IrUercst on 
bonds.} — The Interest on bonds issued 
under the authority of sect. 63 of 
Saskatchewan Railway Act, R. S. S., 
1030, Is not a working expondltm©.** 
within sects. 64 (1), 65 (1) of said Act ; 

6, tboiefore, does not rank pro rata 

with the claims of wago-eamors. — 
He Moose Jaw Electric Ry. Co.. 
[1936] 1 D. L. R. 226; (1935] 3 

W. W. R. 419.— CAN. 


PART I. SECT. 4* SUB-SECT. 1. 

sa. Power of federal railway to sell 
its assets — NecessUfy for sanction of 
OovemoT-Oeneral in Council .\ — Ottawa 
Valley Ry. Oo. v. Central Ry. Co., 
Ltd. (1920), Q, R. 42 K. B. 284.— CAN. 

•b. Power to tarry on business 
reasonably incidental to operation of 
railway — Sate of souvenirs, photo- 
graphs db refreshmerUa .] — Queen Vic- 
toria Niagara Faluj Park Comrs. 
V. International By, Co., [1928) 4 
D. L. R, 765 5 63 O. L. R. 49.— CAN. 


PART I. SECT. 4, SUB-SECT. 3. 

n (p. 262) L Powers of 

Uiniaer.] — The Crown expropriated 
i certain area for use in the building 
)f the b^nninal of the Hudson Bay 
[lallway at Churchill Sc for a port on 
Hudson Bay. At the date of the 
A iring there were no permanent 
labitatlons anywhere in the ^vicinity 
»vo a Hudson Bay Post Sc Mounted 
?ollce Post. The future of ChurohlU 
VOS altogether dependent upon the 
lompletlon of the work for which the 
and was taken : — HeUl : xmder the 
Expropriation Act a Minister of the 
>own may take any land for the use of 
Sis Majesty as he thinks advisable to 
ake, & his decision or judgment that 
;he lands so token are necessary for a 
3Ublio work is not open to review by 
>he ots. This power or authority does 
lot interfere with the security in the 
mjoj^ent of private prepay, as the 
!]irown must oompensate we owner of 
tny lands so taken for the valoe thereof 

29 


Sc all damages resulting from the 
expropriation. Speculative prices paid 
l)y purchasora of real estate in the 
vicinity, some fifteen years before the 
expropriation in question, are not a 
fair criterion of the market value of 
similar property at the date of the 
expropriation thereof. The atlvan- 
tagos duo to the carrying out of the 
scheme for which the lands were taken 
cannot be considered in fixing the 
compensation to bo paid for the said 
lands. — R. v. Bkeoh, [1930] Ex. C. R. 
133.— CAN. 

n (p. 253) ii. None 

to Supreme Court of Canada .] — Cedar 
Rapids Mpg. Sc Power Oo. e. liAOOSTE, 
[19271 2 D. L. R. 83.— CAN. 


pp (p. 253) I. - 


• Site value for 


factory .] — Notice of expropriation 
under liailway Act, 1919 (Dom.), was 
given to tbo owner & to the tenant of 
land used with the buildings thereon 
by the tenant in its business as a dealer 
in coal & coke. By an aiTangemont 
between the owner Sc tbo tenant, to 
which the ry. co. was not a party, the 
arbitrator was asked to treat their 
claims for compensation as one claim, 
i.e.. os if there were only one person 
interested therein. The arbitrator ac- 
cepted as the basis of the valuation of 
the' land its value on the footing that 
it had been olearod of Its business Sc 
buildings Sc was a vacant site available 
jPor a factory or some other industry ; 
but nevertheless, in addition to the 
sum which he awaidod the owner, ho 
awarded over $100,000 to the tenant 
as compensation for the disturbance of 
its business Sc for the value of the 
buildings, equipment, etc . : — Held : 
the value of tho buildings, etc.. Sc 
compensation for business disturbance 
could no longer properly enter into tho 
matter, not because the value of tho 
land had been increased by any spooiflo 
figure representing actually either the 
value of the buildings or damages for 
business disturbance ; but because an 
increased value bad been attributed to 
the land upon a hypothesis which is 
Inconsistent with the existence of a 
claim either for tho value of buildings 
or for damages for business disturbance. 
— ^Toronto Terminals Ry. Co. v. 
Standard FuelOo. of Toronto. Ltd., 
[19351 2 W. W. 11. 667, P. O.— CAN. 


ilild L . 1 — Applt. B., as 

wner, & applt. P. Coals, Ltd., as 
issee from ner, of a certain quarter 
action situated in Alberta, presented 
n application to the Board of Railway 
lomrs. under sect. 197 of Railway 
LOt, asking the Board to fix the amoimt 
f oomponsatlon payable to appits. 
1 respect of coal lying under the right 
f way of reap, railway. The latter 
Jleged tJiat, in 1914, it p^haaed the 
[ght of way from the then owner. 
redecessor In title of appits., paid hto 
a full for all the coal required to be 
sft for the support of the right of way 
c that by virtue of the transfer Itself, 
i was eutltM to such support; — 


Oases 60 — 026 . English and Empire Digest Supplement. 

50« After cross-reference following this case I Abolition of duty*] — See Finance Actf 

add • I 1929 (c. 21), s. 3. 


Part ll.—Construction 

69* Add. Annotation Held. A.-G« v. Smethwick 
Oorpn., [1932] 1 Oh. 662. 

118. Add. Annotation : — ^Refd. Famworth v. Man- 
chester Oorpn. (1929), 98 L. J. K. B. 224. 

121. Add. Annotation : — Consd. London & North 
Eastern Ry. Oo. v. North Riding of York- 
shire County Council, [1936] 1 All E. R. 692. 

126. Add. Annotation: — Consd. London & North 
Eastern Ry. Co. v. North Riding of Yorkshire 
County Council, [1936] 1 All E. R. 692. 

186, Add. Annotations : — Consd, Manchester Corpn* 
V. Audenshaw U. 0. & Denton U. C., [1928] 
Oh. 763 ; London & North Eastern .Ry. Oo. 
V. North Riding of Yorkshire County CJouncil, 
[1936] 1 All E. R, 692. 

171. Add. Annotation : — Befd. Vanderpant v. 
Mayfair Hotel Co., [1930] 1 Ch. 138. 

197a. ,] — ^A railway co. agreed with a 

landowner, through whose estate the railway 
would pass, to construct /k> maintain a siding 
connected with their railway at B., together 


Repair of Railways. 

with all necessary approaches thereto for 
public use, & for the recei>tion dc delivery 
of goods : — Held : (1) specific performance 
could be decreed of the agreement to con- 
struct the siding dc approaches, without 
decreeing the co. to maintain them when 
made ; (2) the agreement did not bind the 
co. to erect sheds, or to keep one of their 
servants in attendance at the siding, but it 
obliged them to construct a proper siding, 
with approaches & a wharf or raised plat- 
form for the loading &; unloading of goods; 
(3) “ necessary approaches meant “ proper 
approaches.” — Lytton v. Great Northern 
Ry. Oo. (1856), 2 K. A J. 394 ; 27 L. T. O. S. 
42 ; 2 Jur. N. S. 436 ; 4 W. R. 441 ; 69 E. R. 
836. 

221, Add. Annotation ;-^Refd. Symons v. Southern 
Ry. Co. (1935), 163 L. T. 98. 

222. Add, Annotation : — Refd. Symons v. Southern 
Ry, Co. (1935), 163 1.. T. 93. 

225. Add. Annotation : — Refd. Symons v. Southern 
Ry. Oo. (1935), 153 L. T. 98. 


HtlA: the judKxnent of the Board 
dlsmiBslng applts.* application should 
be affirmed. — Bero « Penn Coals, 
IjTd. V. Northern Alberta Kts. Oo., 
[19353 S. C. R. 120.— CAN. 

eee (p. 263) i. Juriadiction oj 

Excheotuer OouH — Ejfejcl <m proceedinga 
commenced in Provincial Gmwt .] — 
Held: (1) the Exchequer Ct. of 
Canada has no jurisdiction to hear & 
determine an action by the Canadian 
National Kafiway, for fixing the com- 
ponaation to be paid for lands oxppo- 
pilated by it before June 14, 1929, 
date when the C. N. R, Act came into 
force, conferrintr jurisdiction on this 
ct. ; (2) the loffal proceedings already 
instituted before the Provinoial Ots., 
under the Railway Act, should be there 
continued Sc even enforced, dofts. 
having a vested right to do so under the 
law existing at the date of expro- 

J )riation. When the elloob of a repeal 
8 to take away a right, primd founet it 
is not retroactive ; but when it deals 
exclusively with procedure it Is retro- 
active. — Canadian National Rt. Co. 
V. Lewis, [1980] Ex. 0. K. 146; 4 
D. L. R. 687.— CAN. 

• 0 . Right to alienate landa tofeen.]— 
Pratt Grand TRtrNK rt. Oo. (1884), 
8 O. B, 499.— CAN. 

•d, AcqudaitUm fromtmanA for life .] — 
Midland Ry. of Canada v. Youno 
(1893), 22 S. O. R. 190.—OAN. 

•e. Far what purpose land may he 
takm^Hotel purpoaea — Minerals not 
included .] — The Canadian National 
Rys. Oo. has the right to expropriate 
land for the purposes of a hotel ; but 
has no rififht to expropriate the minerals 
that may be In or under that land. — 
Re Canadian National Rys. Oo. & 
Terwindt, [19301 8 W. W* R. 62; 
4 D. L. R. 1004.— CAN, 
sm. Cesfa,]— Costs ot an sifbn. to fix 
the oompensation to be paid In an 
expropriation by a railway are to be 
taxed as between party 8c party on a 
rather more liberal scale idian party 8c 
party costs, but not as betv^n solr. 
& client,— Rs Ewart 8c Toronto 


ap. Construction of eubway—ln' 
junoua affection of land — Proceedings 
for emnpenaaiion.] — Where lands are 
injuriously afitected by the construc- 
tion of a subway by order of the 
Railway Board the only remedy is by 
way of arbn. proceedings under the 
Railway Act. — Boland v. Canadian 
National Ry., [1984] 4 B. L. R. CIS ; 
O. R. 709.— CAN. 

PART 1. $E0T. 4, SUB-SECT. 6. 

sf. Lien of Oovemmeni for aubaidieB — 
Priority of eond/ioldcrs.i— M inister op 
Railways & Canals v. Hicbeford Ry. 
Co., Re Bond & Maokinnon & 
Minister of Railways 8c Canals, 
[19281 Ex. C. K. 223; affd., [1930] 
S. C. R. 37 ; ID. L. R. 187 ; 36 
O. R. C. 149.— CAN. 

PART 1. SECT. 4, SUB-SECT. 6. 

p (p. 254) i. When demurrage 

chargeable.] — J. Brownlee Sc Co. v. 
Canadian National Rys. (1926), 32 
(Jon. Ry. Cas. 291.— CAN. 

p (p. 254) il. .1— Con- 

solidated Rendering Oo. v. Cana- 
dian National Rys. (1926), 32 Can. 
Ry. Cas. 294.— CAN. 

Iiu i, Application of slop-off 

charge.] — Dominion Millers^ Assoon. 
V. Canadian National 8c Canadian 
PAOino RT. Cos. (1925), 38 Can. Ry. 
Oas. 6.— CAN. 

uu li. Dreastno in transit — Application 
of stop-off. MaGANN LUMBER 
Oo. V. Canadian Paoipio Ry. Co, 
(1926), t2 Can. Ry. Oas. 286.— CAN. 

00 (p, 256) 1. Canadian 

Lumbermen's Assoon. v. Canadian 
National 8c Canadian Paoifio Ry. 
Oos. (1927), 33 Can. Ry. Oas. 1.— CAN. 

PART II, SECT. 1. 

ig. Rails — Whether fixtures.] — The 
rails of a railway which had been built 
to permit the hauling of coal from a 
coal mine to the main line of the 
0. P. K. but which, at the time of the 
issue of the oerUfioate of title to the 
gua^er Section of land in question to 
deft., had been abimdoned 8C allowed 

so 


to become destroyed as a railway ; — 
Held: to have become part of said 
land & to bo the property of deft. — 
West Canadian cTolliebibs, Ltd. v. 
Rinaldi, [19361 1 W. W. R. 636 ; 2 
D. L. R. 601.— CAN. 

PART 11. SECT. 8, SUB^SECT, 1,-0. 

f 1. .1 — Windsor Corpn. e. 

Canadian Pacific Ry. Co. (Wyan- 
dotte Street Bridge Case) (1926), 

32 Can. Ry. Oas. 26.— CAN. 

sf. LdabUitv to reconstruct private 
bridge as highway bridge.] — Leduo v, 
Canadian Pacific Ky. Oo. (1927), 

33 Can. Ry. Cas. 24.— CAN. 

PART 11. SECT. 8, SUB-SECT. 2. 

tg. Claim for damage-^Three months* 
notice of claim.]-— Re St. Andrew's 
Church Trustees 8c Great Western 
Ry. Co. (1862), 12 0. P. 399.— CAN. 

PART 11. SECT. 6, SUB-SECT. 4.— 
B. (b), 

aa. Resad., 81 S. C. R. 155. 

PART II. SECT. 6, SUB-SECT. 4.- 
0. (a). 

216 jdv. — - — James v. 

Grand Trunk Rt. Co. (1900), 81 
O. R. 672.— CAN. 

PART 11. SECT. 6, SUB-SECT. 4.— C. 

(C) il. 

829 X. ♦] — ^Pltf. had some sheep 

which grazed, with the sheep of other 
persona, upon a mountain side border- 
ing a public road. On the other side 
of the public road a ry. oo. had its 
line, 8c beyond the lino was arable land 
owned by pitf. The soil of the public 
road was pltf.*s property. Pltf. s 
sheep Sc other sheep orossed from the 
mountain aide to the public road, 
thence on to the ry* li^ 8c thence 
on to the arable lands ot plti., owing 
to the fences of the ry. oo. 8c of pltf. 
being defective. The sheep I^Yms 
caused damage to these arable lands, 
pltf, Issiwd a mU ^against the ry. 
co. for damages; — Held: sfi tperr. 
00 . was bound under sect. 68 of Rail- 
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8S1* Add^ Annotation: — Gonsd. ST^nons v. 

Southern By. Oo. (1935), 153 L. T. 08. 

231a. Occupier becoming owner.] — In 1885 

the owners of a farm conveyed a small part 
of it to a ry. co. & in the conveyance it was 
agreed that the consideration paid should 
be taken to be not only the purchase money 
but also compensation for the accommoda- 
tion work, including fences, which the ry. 
CO. was otherwise required to make Sc main- 
tain by BaUways Clauses Consolidation Act, 
1845 (c. 20), B. 68. No Bimilar agreement was 
entered into with pltf.’s father, who at that 
time was occupier as tenant from year to 
year. Sc the ry. co. proceeded to erect fences 
on either side of the railway Sc to maintain 
them. In 1911 pltf.’s father bought the fee 
simple of the farm. On the father’s death in 
1932 pltf., who had been occupying the farm 
with his father, became the sole occupier Sc 
soon after had the fee simple conveyed to 
him by the father’s personal representatives. 
Two sheep belonging to pltf. strayed on to the 


railway through a gap in a fence Sc were 
killed. Pltf. claimed damages Sc the county 
ct. judge made an order for £5 damages. On 
apx)eal : — Held : there had been no merger 
of the occupiers’ interest with the fee simple 
on the purchase of the farm & pltf. was, 
therefore, entitled to damages for the loss of 
the sheep by reason of the ry. oo.’s failure to 
maintain the fence pursuant to the Railways 
Clauses Consolidation Act, 1845 (c. 20), s. 68. 
— Symons v. Southern Ry. Oo. (1935), 153 
L. T. 98 ; 51 T. L. R. 491 ; 79 Sol. Jo. 434, C. A. 

268. Add* Annotations : — Gonsd. British Trawlers’ 
Federation, Ltd. v. London Sc North Eastern 
Ry. Co., [19331 2 K. B. 14 ; Winsford Urban 
District Council v, Cheshire Lines Committee 
(1931), 21 Ry. & Can. Tr. Cas. 10. Retd. 
Boumemouth-Swanage Motor Road Sc Ferry 
Co. V* Harvey Sc Sons, [1930] A- C. 549. 

265. Add* Annotation : — Refd. Manchester Corpn. 
V* Audenshaw U. 0. Sc Denton U. C., [1928] 
Ch. 763. 


Part III. — Equipment and Working of Railways. 


312* Add. AnnotoHona : — Apld. Farr v. Butters 
Bros. & Co., [1932] 2 K. B. 606. Gonsd. 
McAlister (or Donoghue) v. Stevenson (1932), 
101 L. J. P. 0. 119. Refd. Bottomley v. 
Bannister, [1932] 1 K. B. 468. 

314a. Signals —Interference with safe working — 
Exhibition of coloured lights on adjoining 


property—Negllgence. J — IjOndon, Mtdlan o 
Sc ScoTi'isH By. Co. v. Bibbue Hat Works, 
Ltd. (1930), 80 Sol. Jo. 1038. 

816, Add. Annotation: — Generally ^ Refd. Bourne- 
mouth-Swanage Motor Boad Sc Ferry Co. v. 
Harvey Sc Sons. [1930] A. C. 549. 


Part IV. — Level Crossings. 

322. Add. Annotation : — Generally, Refd. Blundy, 325. Add. Annotation Gonsd, London & Nort>h 
Clark Sc Co. v. London Sc North Eastern Eastern By. Oo. v. North Riding of Yorkshire 

Railway (1931), 100 L. J. K. B. 401. County Council, [1930] 1 All E. B. 692. 


ways Clauses Consolidation Act, 1845, 
to feuoe against trespass on both sides 
of the ry. line, liability was imposed 
on them to prevent, by fencing, the 
(sattle of owners or occupiers of lands 
adjoining the ry, lino from straying 
upon the line & therefrom into other 
adjoining lands, $c accordingly the co, 
were liable in damages to pltf. — 
Moynihan V. Great Southern Kail* 
WAYS Oo., U936J I. n. 132.— IR. 


PART II. SECT. 8. 

p u R. u. Smith (1878). 43 

U. O. R. 369.— CAN, 

Mh, Layine dawn of railway in public 
slreei — NtceBcUy for conaerU — VF'ho 
proper oufftorilv,)— PORT Apelaxdr 
City Oorrn. v. South Austrauan 
Ryb. OomBB., (19271 S. A. S. R. 107.— 
AUS. 

PART III. SECT, 9 

•k. “ Policemen iraveUinp on HU 
Malesty^a eervioe *• — Whether Provinciai 
Mieemm included.] — R. v. Canadian 
PAomo Ry. Oo. A; Canadian Nation ad 
11928) 2 D. L. R. 880 : tl928] 
M 0. By. da,. 292 ; 
28 Alt*. L. R. 401.— CAN. 

PART IV. SBOT. 1. 


32 Can. Ry, 0*8. 908.— CAN. 

SU’lATiWSk’lffr-A 


, 12 D. h. B. 420 ; 119281 S. 0. R. 

52 ; 34 C. Ky, Cas. 260.— CAN. 

324 ii. Power to remove plarika — 

From farm crossing.] — MacDonald e. 
Canadian Paoifio Rt. Co. (Quo.) 
(1927), 33 Can. Ry. Cas. 60.— CAN, 

324 Hi. Although a 

road allowance had never been graded, 
or had work done on it by the munici* 
pality. Sc had not been regularly 
travelled, it was held to be a highway 
within sect, 265 of Railway Act (Dom.) ; 
& its intersection by deft, oo.’s railway 
was held not to be a farm crossing 
within general order 47 of Feb. 10, 
1909, of the Board of Railway Oomrs. ; 
Sc therefore the oo. was held liable for 
injuries sustained by pltf. owing to the 
absence of planking between the rails, 
which projected about ftve inches 
above the level of the g^und. — Bruce 
V. Canadian Pacific Rr. Co., [1929] 
1 D. L. R. 344 ; 1 W. W. R. 66 ; 35 
C. R. 0. X46 ; 28 Alta. L. R. 596.— CAN. 

824 iv. Railway Act, ss. 264, 

265 266— Nol applicaltle.] — Pltfs.’ 

tractor Sc throshlng outfit, moving 
along a highway, beoame stalled upon 
a level crossing of dofts.* railways Sc 
were struok by a train & destroyed 
Beldf sects. 264, 265 & 566 of 
l^ilway Act, 1927, impose no liability 
in respect of a level crossing. — 
Obtrandkr V. Michigan Central By, 
C3o, Sc Pw Marquotr ry. Co., 
(19301 1 D. L. R. 34 ; 36 O. R. C. 60 ; 
64 0, L. R. 408.— CAN, 

324 V. .1— Ralls of a rafiway 

track projecting four or more inches 
above the highway at a level crossing 
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held to constitute an obstruction 
which, not being authorised by statute 
or other lawful authority, constituted a 
nuisance for the maintenance of which 
the ry. oo. was liable to a person 
Injured thereby. — Maoorboor v. 
Canadian National Rys. Sc Edmon- 
ton OnT, (19301 3 W. W. R. 392! 
(19311 1 D. L, R. 87 ; 25 Alta, h, R. 
104 ; varg., (19301 3 W. W. B. 237.— CAN 

m i. Effect of accident causing 

death or infury — Application of ** slow 
order. Railway Assocn. of 
Canada Sc Slow Orders (1926), 32 
Can. Ry. Cas. 238,— CAN. 

m li. ,1 — Canadian National 

Ryh. V. Hydro Elbctrio Power Oom- 
HisaioN Sc Department of Hiohwats 
for Ontario (Wbsthili. Obossino 
Cabe) (1926), 32 Can. Ry. Cas. 297.— 
CAN. 

f (p. 809) i. .1— Mootreal 

Corpn. v. Canadian Pacific Ri^ Co. 
(Gouin Boulevard Crossing Case) 
(1926), 32 C5an. Ry. Cas. 245.— CAN. 

f (b. 309) ii. .1— SpMNa- 

FiBLD (Village) v. Michigan (Hentaal 
Ry. Oo. (1926), 32 Can. Ry. Cas. 254. — 
CAN. 


I (p. 309) lii. .1 — Montreal 

JoRPN. V. Canadian National Rys. 
1927), 33 Can. Ry. Gas. 29.— CAN 

f (p. 309) iv. .]— Canadian 

National Ktb. v. Montreal Tram- 
(tays (Gut St. CRosaiNG Case) (1927), 


f (p. 309) V. Sher- 

brooke OoBFN. u. Canadian Paoiho 
Ry. Co. (1927), 33 Can. Ry. Oaa. 85. — 
CAN. 



Oaae 866. 


English and Ebifibs! Digest Sttfplbment, 


855. Add. Annotations : — Distd. Jones v. Great 
Western Ky. Co. (1930), 47 T, L* B. 89. 
Consd. McGowan v. Stott (1023), 09 L. J. 
K. B. 857, n. ; Simpson v. London, Midland 
& Scottish By. Co., [1981] A. 0. 351. Refd. 


Cosmopolitan Shipping Oo. (Inc.) v. Hatton 
& Common, Ltd* (liverpodi) (1020), 143 
L. T. 296 ; McOullmn t?. Northumbrian 
Shipping Co. (1931), 146 L. T. 124; The 
Kite (1938), 49 T. L. B. 626. 


f (p. 309) Vi. .wee 

Angzjehs Railway Cbossino Re- 
FEaiBNOB, ri937] S. C. R. 461.— OAN. 

sk. Railway Act, 1927* 8S. 264. 265. 
206 — Not applicable to level erossinas,] 
— 06TRAN*O]SB V, MICHIGAN OBNTHAL 
RjUlroad Co. Sc Pbbk Mabqubttb 
Ry. CJo., [1930] 1 D. L. B. 34 ; 64 
O. L. R. 408.— can. 

PART IV. SECT. 2, SUB-SECT. 1. 

im. Gate left open — Obligation on 
person crossing track to take reasonable 
precautions.] — The fact that the gates 
at a railway crossing have been left 
open does not exenno a person approach* 
Ing the track from taking reasonable 

S recantlons before crossing it in order 
> discover whether a train is coming. — 
Miohawnski V. Canadian Paotpic 
Ry. Co.. (19281 3 W. W, R. 238.— CAN. 

gp, j ^ person who 

found the gates of a railway level 
orossing open, & was thereby misled 
Into thinking the Une safe for crossing, 
was hold not bound to minute oiroitm* 
spection, 8c the co. was liable to him in 
damages, his oar having been broken 
by a passing engine. — Daya Shankar 
V, Bombay, Baroda & Central India 
Ry. Co. (1931), I. L. R. 53 AU. 943.— 
IND. 

PART IV, SECT. 2, SUB-SECT. 2. 

a (p. 311) t. Whether gate wU* 

fuUy left open — Oate wUfuUy opened by 
stranger,] — Brown v. Great Northern 
Ry. Co.. [1927] 2 D. L, R, 316 ; [1927] 
1 W. W. R. 516 ; 82 Can. Ry. Cas, 326 
38 B. C. R. 116.— CAN. 

PART IV. SECT. 3. 

aa (p. 314) i. .3 — Smart v. 

South African Rys. & Harbours 
(1928), 49 N. L. R. 129.— S. AF. 

aa (p. 314) fl. .1 — In on action 

for damages resulting from a collision 
at an unguarded level croseing. between 
a motor oar a freight train which had 
been standing on a siding; — Held: 
even if the evidence favourable to deft. 
08 to time when the peril arose was 
correct, it was negligence on the part 
of the train crew not to have seen the 
motor oar in time to give an efleotive 
warning before backing up the train. 
Sc such negligence was the cause of 
the accident. — Dowser v. Canadian 
National Ry. (Alta.), [1929] 4 

D. L. R. 233 ; 2 W. W. IL 664.— CAN. 

aa (p. 314) iil. .)— A farm- 

crossing is not a hlghway-orosslng. Sc 
sect. 308 of Railway Act, 1927, which 
requires. In the case of a train approach- 
ing a highway-crossing at rail level, 
that the engine-whistle shall bo Bounded 
at least 80 rods before reaching the 
crossing, has no application to lU^arm- 
orossing. — Highley v. Canadian 
Paoipio By., [19301 1 D. L. R. 630; 
36 O. R. C. 217 : 64 O. L. R. 615.— CAN. 

aa (p. 814) iv. .] — Goodwin v* 

Goodwin Sc 6. P. R., [1933] O. R. 225 ; 
1 D. L. H. 753.— CAN. 

aa (p. 814) v. .] — ^In an ^ion 

for injuries to a person at a hi^way 
crossing : — Held .* although there was 
no statutory duty to sound the whistle 
at 550 feet, failure to do so might well 
be negligenoe. — Gray v. Wabash Ry. 
Oo. (1916), 86 O. L. R. 510.— CAN. 

aa (p. 814) vt. .3— Lrrowrws «. 

Canadian National Hailwayb. [1934] 
3 W. W. R 620 ; {1935J 1 I). L B. 
216 ; 42 Man. h. R. 504.— CAN. 

aa (p. 814) vli. The duty of 

a driver apmoachlng a level orossing 
discussed.— S outh African Railways 
V. SYmNGTON, [1935] App. J>0 87.— 
S. AF. 


e (p. 315) I. .1 — Canadian 

National Ry. v, Pomerleau. [1931] 
S. 0. R. 287 ; I D. L. R. 209 ; affg„ 
(19301 3 D, L. R. 841 ; 37 0. R. 0/76; 
48 Que. K. B. 97.— CAN. 

e (p. 315) .] — ^The duty of tbe 

driver Sc the fireman of an engine 
approaching a level crossing dJeoussed. 
— South African Railways v. Van 
DBR Mbrwe, [1934] A. D. 129. — S. AF. 

e (p. 315) its. .] — ^A fireman is not 

reqnired to neglect his other duties in 
order to keep a look-out when approach- 
ing a orosnng. — Gavel v, Canadian 
National Railways, [1935] 2 D. L. R. 
627 ; 9 M. P. R. 601.— CAN. 

• (p. 315) iv. Pltf.*s husband 

was killed by a train at a level orossing. 
Deft, railway co. alleged that the 
crossing was a private crossing for tbe 
use of those having business with the 
railway Sc that deceased was a tres- 
passer. The evidence was that for 
many years the orossing had been nsod, 
without any objection from deft., by 
every one who wished to cross the 
railway, although deft, in building Sc 
maintaining It may have intended that 
it should primariiy bo used by those 
having busiuesa with deft. The jury 
found that deoeased was a licensee : — 
Held : in view of the long-established 
user of the crossing by the pubUo, 
deft, was bound to use reasonable care 
to avoid, if possible, injuring any one on 
the orossing. The rule that a licensee 
must accept the premises as he finds 
them with their concomitant condi- 
tions it may be, perils ** does not 
free the licensor from liability for 
injuries to the licensee caused by 
negligent acts committed by the 
licensor or his servants when the 
licensee is on the premises. — Green v, 
CJanadian PAomo Ry, Oo., Cl 93 7] 
2 W. W. R. 145.— CAN. 

D (p. 315). Revsd,, (1927] 3 D. D. R. 
888 ; [1927] 9. O. K 505 ; 33 Can. 
Ry, Cas. 55. 

p (p. 316) i. .3 — ^Tremblay 

V. Canadian Pacipio Ry. Co. (1927), 
Q. R. 65 S. C. 406.— CAN. 

r (p. 315) i. .] — ^Whero the 

Railway Administration has used a 
particular warning to announce the 
approach of a train at a level orossiDg, 
thereafter, upon an occasion when 
such warning is not given, a ooUtslon 
occurs between an engine Sc a vebtole 
crossing the lino, the ot. in deoidlng 
whether the dnver of the vehicle took 
reasonable care In approaohing the 
crossing will take into aooonut the 
(aot that the driver may have been 
thrown off his guard by the absence 
of the usual form of warning.— 
Mancho V. South African Rys. Sc 
Harbours, [1928] App. D. 89.— B. AF. 

r (p. 815) II. Maydard 

V. Canadian Pacific Rt. (Alta.), [1929] 
4 D. h. R. 1064 ; 2 W. W. R. 052.— 
CAN. 

r (p. 315) 111. .1— Two 

aotioQs wore brought against defts. 
by the driver Sc passenger of a oar to 
recover damages fox Injuries sustained 
by the car being struck by a train at a 
level crossing. It was found that the 
train was travelling moro than 10 miles 
an hour in breiMh of soot. 809 (c) of 
the Railway Aot, but the aotuai Sc 
proximate Cause of the collision was 
the nogfigehoe of the driver of the oar 
in attempting to cross the tracks when 
the train was so near. Defts, there- 
fore held hot Uabie.— Gauuby v. 
Canadian PAomo Ry., BiRitirrr v. 
Canadian :.PA<jmo By., (19301 4 
D. L, R. 854; 86 Q. R. O. 365 : 66 
0. h. R. 477 ; CIOBO} 1 1>. fi. B. 
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225 : 36 C. 
627.— CAN. 


R. C. 216 ; 64 O. L. R. 


r (p. 815) iv. ^.3 — ^In an 

action for damages for personal 
injuries resulting from a collision 
between an automobile Sc a railway 
train at a level orossing the trial 
judge, who misdirected himself in 
treating the whistling of the mile 

E ost as one of the warnings required 
y sect, 308 of the Railway Aot, 
R. 8. 0., 1927, said that he aooepted 
the testimony of the engineer ** oorro- 
horated in some partionlars by the 
evidence of other witnesses.” The 
engineer's testimony was oorroborated 
as to oho only of tbe statutory signals 
& by only one of the three witnesses 
referred to. The testimony of the 
other two witnessos was that the train 
whistled at the mile post. On appeal : 
— Held : it being impossible for the 
ot. to say whether the trial judge would 
havo oondudod that the statutory 
signals had been given if be had 
properly appreciated tbe requirements 
of the statute Sc the limited amount of 
the corroborative testimony with 
respect to them, his finding could not 
stand Sc there must be a new trial. — 
Nagel Sc Nagel v. Canadian 
Northern Ry. Co., [1930] 2 W. W. R. 
431 ; 4 D. h. R. 366 ; 24 S. L. U. 502 ; 
setting aside, [19391 1 D. L, R. 1004.— 
CAN. 

r (p. 315) V. .1— It is 

negligence to attempt to pass over a 
level mllwav crossing without looking 
both ways for trains as carefully as a 
reasonably pmdent man would, unless 
there Is some reasonable excuse for 
not doing so. — Green v, Canadian 
National Railways Co,, [1931] 3 
W. W. R. 448 ; [1932] 1 D. D. R, 25.3 ; 
revsd., [1932] S. C. R. 689 ; 4 D. L. R. 
693.— CAN. 

r (p. 315) vl. Question for 

iury,] — Pltf., while standing on a rail- 
way track at a level crossing, was struck 
by a train. There was a snowstorm 
at the time. Sc he was assisting In getting 
clear of the track a motor oar driven 
by another person which had stuck in 
a drift on the track. The jury found 
that the engine whistle was not blown 
nor was the heU rung, as required by 
statute ; that the absence of these 
signals caused the accident ; Sc that 
there was no contributory negligence 
on the part of pltf. At the close of 
pltf.'s case deft.B counsel had moved 
to have the case withdrawn from the 
jury on the ground that It was manifest 
that there bad been contributory 
negligence : — Held : the case should 
havo been taken from the jury on the 
groimd that it was evident from pltf.'s 
own case that, even if the foots were 
that deft, had not given the proper 
warnings, the accident could not have 
happened biit for pltf.'s negligenoe in 
remaining on the track.— Converbe v. 
Canadian Paoifio Uy. Co., [1932] 2 
W. W, R. X.— CAN. 

r (p. 316) vll. .1— A ffuost 

passenger in a motor oar held to have 
been under no duty, under the droum- 
atanoes, to keep a look out when 
approaching a level railway crossing, 
8e;, therefore, the tact that he did not 
do BO wae held. In an action veaulting 
from a oolUslOn of the motor oar with 
a tratn, not to have been contributory 
negligenoe on hla part. — Tollfash v, 
Canadian National Ry., 1X2821 I 
W. W, R. 846.--^0AN. 

r (p. 816) vlU. — .3— ttesp-’s 

automobile waa atnudi by appit.*B 
train at a railway asoaaing._The 
aMixto^ atgnala (rlnalng beiX dc 




VoL ZXanmi.— BaOways and Canals. Cases 867--508b. 


8S7» Add. AnnoiaMon: — Retd. Jones v. Great 
Western By. Co. (1980), 47 T. L, R. 80. 

361. Add. Annotations : — Distd* Oompaoia 
Mexlcana Be Petroleo ** Bl Aguila ’* v. Bssex 
Transport ^ Trading Co. (1929), 141 L. T. 
106. Consd, Hargrove v. Bum (1929), 46 


T. L. R. 69; Service v. Sundell (1929), 99 
L. J. K. B. 65 ; M‘Lean v. Bell (1932), 48 
T. L. R. 467. Refd. Service v, Sundell (1929), 

45 T. L. R. 669 ; Cooper v, Swadling (1929), 

46 T. L. R. 73 ; Flower v, Fbbw Vale Steel, 
Iron & Coal Co., [1934] 2 K. B. 132. 


Part V. — Arrangements between Railway Companies. 


871, Add, Annotation: — As (1) Distd. Crediton 

Gas Co. V, Crediton U. D. 0., [1928] Oh. 447. 

476. Add. AnnoUdions : — As to {1) Consd. A.-G. v. 
Leeds Comn., [1929] 2 Ch, 291. Generally^ 
Refd. A.-G. V. Smethwick Corpn. (1982), 96 
J. P. 106, 

508a. Claim for compensation — Determination 
by company — What amounts to.) — Pltfs. 
were transferred to the co.*s employment 
when it became an amalgamated co. under 
Railways Act, 1921 (c. 66). In accordance 
with Schcd. 3 to that Act they put forwai'd 
claims to compensation for loss suffered by 
reason of the amalgamation. Sched. 3, 
para. 4, provides that any question whether 
the provisions of para. 3, dealing with the 
transfer of existing officers or servants, has 
been complied with, should be referred to a 
Standing Arbitrator or board of arbitrators 
appointed by the Ijord Chancellor, & pai*a. 6 
provides that claims shaU be determined in 
accordance with Local Government Act, 
1888 (c. 41), s. 120, with the necessary 
modifications. By sub-sect. 4 of that sect., 
the time for appeal to a Standing Arbitrator 
is fixed at three months from the date of the 
determination. The claims were discussed 
at a meeting held on Apr. 26, 1928, at the 


co.*8 registered office. L., the co.’s assistant 
general manager, concluded by asserting 
that the cases of all pltfs. were governed by 
a decision of the Standing Arbitrator refusing 
the claim of one B., but no formal letter 
refusing the claims was sent to pltfs. or their 
solr. It was subsequently contended on 
behalf of the railway co. that the co. had 
given its “ determination of the claims, 
within Railways Act, 1921 (c. 65), at the 
meeting of Apr. 26, & that the proposed 
appeals were out of time. In an action by 
pltfs. for a declaration that their claims were 
not determined by the co. on Apr. 26, 1928 
within Railways Act, 1921 (c. 65), Sched. 3. 
para. 6, or at all : — Held : decisions on claims 
for compensation must be formulated in a 
definite manner in the name & on behalf 
of the CO. & communicated forthwith to the 
claimants ; & on the facts there had been no 
such detennination, — Macdonald v. Great 
Western Ry. Co., [1930] 1 Ch. 364 ; 99 
L. J. Ch. 164 ; 142 L. T. 460 ; 28 L. G. R. 
171. 

603b. Loss of employment must be due to 

amalgamation.]— -Re Dawson & London, 
Midland & Scottish Ry. (1929), 73 Sol. Jo. 
748. 


Owing to blnffe & shrubbery inter- 
copting hlfl view, rosp. was luiable to 
see down the railway in the direction 
of the approaching train until he had 
reached the light-of-way. Itesp. had 
listened for the whistle & looked for 
smoke. When he reached the rlght- 
of way, he took a hurried glance along 
the traokjWhJcb did not dlscloee any 
danger. Ho then gave his attention 
to his automobile a« It went up a grade 
towards the track & did not again look 
along the track until too late to avoid 
the accident. In an action tor 
damages, the Jury negatived contri- 
butory negligODoe on the part of reap. 
& he recovered damages ; — Held : 
roBp.*s failure under the existing olr- 
oumstanoes to make a more oarenil & 
complete observation, which would 
have disclosed the approaching train, 
did not BO Inoontrovmibly amount to 
contributory nogligenoo that no jury 
could reasonably find otherwise, — 
Canadian National Rys. v. Clark, 
119231 S. a II. 730.— CAN. 


r (p, 316) ix. .1 — ^Pltf. on 

bohau of herself & her husband, sued 
doft. under Compensation to Holativos 
Act, 1897, for damages for the 
death of her son who was kilted by a 
train whilst crossing a level crossing 
controlled by deft. At the crossing 
there were two sots of gates, traffic 
gates & wicket gates for pedestrians. 
At the trial, one of defts.* regulations, 
which Instructed gatekeepers at this 
class of gate to warn pedestrians of 
risk 8c prevent them erossiiig during 
operations, was admitted in evidence. 
The negligence charged against deft, 
was tSbae to havea gatSieeper on 
duty at the gates 8c failure on the part 
of the train driver to keep a 
look out 8c g^e yraeoiogt- 


although deft.'s regulation relating to 
the duty of gatekeepers was admissible 
in evidence, there was no evidence of 
nogligenoo hi the management & con- 
trol of the level crossing, but there was 
evidence upon which the Jury were 
entitled to hold that the accident, 
despite pltf.’s contributory negligence, 
was duo to the failure of the train 
driver to keep a sufficient look emt,— 
Alohin V, Railways Comr. (1935), 35 
S. R. N, S, W. 498 ; 62 N. S. W. W. N. 
166.— AUS. 

r (p. 316) X. AdmissibilUy of 

order wade by provincial railicay — 
Before- becoming f&ierai railway .] — 
LtTTLBY V. Brooks & Canadian 
National Ry. Co., 119801®* 

416 ; 4 D. L. R. 1 ; 37 C. R. C 13 ; 
rev8g.t 36 O. R. C. 857. — CAN. 

a(p.S16). IJttWdl., £1923] S,O.R. 397. 

0 (p. 316) I. DefeoHve ajwroa^di to 
crossing.]— RASPBifiRBY v. Canadian 
National Ry. CO., [1928] 3 D. L. R. 
831 ; 62 O. L. R. 466.— CAN. 

b (p. 317) I. .1— Canadian 

National Railways v. Pomkrueau, 
[1931] S, C. R. 287 ; [1931] 1 D. L. R. 
209.— CAN. 

o (p. 817). Eevsd., 48 S. O. B. 661. 

d (p. 317) I* Duty to trespaaeer.]— 
In an action for damages for personal 
lildurios sustained by a pedestri^ at 
a level railway crossing the Jury found 
doft. negligent & that pltf, had been 
contributorily negli^nUScnpporiApmd 
the damages under Contribu^ry NogU- 
genoQ Act. D^. appealed 
pltf., Who when he was struck by the 
^In was on a pathway at the side oi 
the plank roadway, was 
8c deft, had not been guilty of 
bieaoh of duty towards him.— J ure 
p, VANooovaR Harbour Oomrs., 
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[19311 3 W, W. R. 167 ; 4 D. L. R. 
916; 44 B. C. R. 271.— CAN 


»ABT V. SECT, a, SUB-SECT. 4.— A. 

sg. Agreement for cqt(al division of 
freight.) — Upon an agreement made 
between C. P. R. & the C. N. K. 
dated Jan. 29, 1929, being Sched. ** C ** 
to Northern Alberta Railways Act, 8c 
upon the facts & oiroumstancos existing 
mth regard to traffic, rates & oarria^, 
arrain shipped from stations on the 
Northern Alberta Railways to Prince 
Rupert (reached by the C. N. R. alone) 
or to Victoria (reached by the O. N. R. 
by transporting loaded oars of grain on 
barges, but not so reached by^ the 
0. P. B-) for export, & exported from 
fjither of those ports (to, say, the 
United Kingdom), is ** outbound freight 
bralflo destined to competitive points 
Dn or beyond the lines of the parties ** 
ivlthin art. 7 of said aareement. Sc is 
not to be excluded from the comparison 
[)f freight traffic for the purpose of the 
Miual division to be made under 
lA. 7. In the light of the objects 
5 f the agreement as ascertained from 
It as a whole, & the conditions the 
parties must necessarily have had in 
Hew, the words “ competitive points 
on or beyond the lines of the parties 
ffiould not bo construed as limlj^ to 
points on the lines of the parties or 
bheir connecting rail carriers to which 
the parties ore prepared^ to handle 
traffic offered at eauaJ rates.— Cana* 
OIAN Paoiwo Op. v. (^adi^ 

National <Jo., (193^ 

- 3 D. L. R. 385 ; [19361 4 

“ R. 121 ; 6 


’'ii.'R, 145; Z W. y 

rtAvr 


PART V. SECT. 4, BUMSOT. 8. 
t. Aeoid., 1 0. L. B. 6T6. S94. 



Oases 628-B98a. English and Empibb Digbst Supplement. 


Part VI. — Relations between Railway Companies and the 

Public. 


528. Add. Annotation : — Consd. British Trawlers* 
Federation, Ltd. v. London & North Eastern 
Ry. Co., [1933] 2 K. B. 14. 

535. Add, Annotation : — Consd. British Trawlers* 
Federation, Ltd. v, London & North Eastern 
Ry. Co., [1933] 2 K. B. 14. 

648. Add. Annotation Distd. Bartlett v. Totten- 
ham, [1982] 1 Oh. 114. 

645. Add. Annotation : — ^Refd. Manchester Corpn. 

V. Farnworth, [1930] A. C. 171. 

654. Add. Annotation : — Refd. Manchester Corpn. 

V. Farnworth (1929), 46 T. L. R. 86. 

567. Add. Annotation : — ^Refd. Manchester Corpn. 
V. Farnworth (1929), 46 T. L. R. 85. 


558. Add. Annotation : — Consd. Manchester Corpn. 

V. Farnworth U929), 46 T. L. R. 86. 

561. Add. Annotation : — Hefd. Pronek v. Winni- 
peg, Selkirk & Lake Winnipeg Ry. Co., 
[1933] A. 0. 01. 

564. Add. Annotation : — Refd. Manchester Corpn. 
V. Farnworth (1929), 46 T. L. R. 86. 

580. Add. Annotationa : — Retd. Hall v. Brooklands 
Auto-Racing Club (1932), 48 T. L. R. 546; 
Hillen V. I. C. I. (Alkali), Ltd., [1934] 1 K. B. 
465 ; Schlarb v. London & North Eastern Ry. 
Co., [1936] 1 All E. R. 71. 

584. Add Annotation : — As to (2) Refd. Symons v. 
Southern Ry. Co. (1985), 163 L. T. 98. 


Part VII.— Railway Companies and their Servants. 


698a. Injury to ganger — Duty to provide look-out 
man — Prevention of Accidents Rules, 1902, 

r. 9.] — The foreman of a gang in the employ 
of a railway co. was employed to repair some 
signalling apparatus on the permanent way, 
& took with him a member of his gang to 


assist him. Whilst engaged in working on 
the down line he with his fellow workman 
stepped off the line on the up line to avoid 
a down train & both men were killed by an 
up train. In an action by the widow of the 
foreman for damages against the co. for 


PART VI. SECT. 1. 

f i. Passenger standing on 

platform of car — Contrary to statutory 
notice duly posted.]— Donm v. Cana- 
dian Pacific Railway (B. C.). (16311 
8. C, R. 277 ; 8 I). L. R. 856 ; revsg., 
[19301 1 D, L. R. 790 ; (1930] 1 W. W. R. 
6: 36 C. R. 0. 200; 42 B. C. R. 30 ; 
aifOu (19291 2 D. L. R. 901 ; 35 Can, 
Ry. Cas. 302.— CAN. 

PART VI. SECT. 4. 

so. Trespass by unlicensed porter .] — 
A person nsed to work as a iioensod 
porter at the Allahabad railway station, 
out was dismissed for absenting him- 
self without permission. Subsequently 
he entered the platform for the puiiioso 

pro8^^e(f malawft^^^^nterl^ 
railway premises. It was not alleged 
that there was any harrier leading to 
the platform, or that entry to the plat- 
form was permitted only to ticket- 
holdors : — ueld : the enlir was with 
the implied permission of the railway 
authority, & was not theiiefore unlaw- 
ful within sect. 122 of the Railways 
Aot ; nor did it becfome so by reason 
of the fact that his intention was to 
work as a porter although unlicensed, 
which he knew was prohibited by 
the railway authority. — Empbboh v. 
OhanDAJ (1983), 1. h. 11. 56 All. 254.-- 
INO. 


PART VI. SECT. 5, SUB-<S£CT. 1. 

m (p. 347) I. .J — ^A railway co. 

dug pits upon their land &; allowed 
water to escape, to the lidury of theh 
neighbour. In an action for damages : 
— HeM: the limitation sect, of the 
Railway Act was not applicable, the 
tight sought to be enforced not arising 
from the statute; but the action was 
upon the case A; must be brought 
within 6 years after the cause of 
action arose, — Tobokto Gskbral 
Trusts Oorpn. v. Canadian National 
Rt., [I930J 2 D. li. R. 286 ; 86 0. R. 0. 
187; 64 O. L R. 622; revsg., £1929] 
1 D. L. E. 000 ; 85 0. R. C. 119 ; 68 
O. h. R. 320.-^CAN. 


m (p. 347) ii. .] — ^An action for 

damages against a railway must be 
commenced within two years. Govt. 
Railways Act, R. S. C., 1927, having 
inferentially repealed Railway Act, 
R. S. 0., 1927. — SHEA V. McDonald, 
[1936] 3 D. h. R, 569 ; 9 M. P. R. 150 ; 
5 F. L. J. (Can.) 69.— CAN. 


tn. lAdJtnlUy of Oovemmeni railway 
for negligence — A pplication of Irovincial 
Contributory Negligence Act .] — Cana- 
dian National Ry. Co. e. St. John 
Motor Line, Ltd., (19301 S. C. R. 
482 ; 3 D. L. R. 732 ; 37 C. R. C 29.— 
CAN. 


8g. Injury to land by subway — 
Jurisdiction of Dominion Mailway 
Board.}— The Dominion Railway 
Board, & not the Supremo Ot. of 
Ontario, has jurisdiction to entertain 
an action by a landowner a^inst a 
railway co. for injury to his land by 
the absence of a retaining wall « 
under-drainage in connection with a 
subway erected by the railway co. — 
Boland v. Canadian National Rys., 
(19841 O. R. 126.— CAN. 


PART VI. SECT. 6, SUB-SECT, 3.— A. 


— When In pur- 
ority or obligation 


556 m. 

suance of the author: 

(jonferred on it by sect. 281 Xa) ot 
Railway Act. R, S. C., 1927, & the 
regulations ot tho Board of Railway 
Comrs. Issued thereunder, a railway 
co. proceeds to bum a fireguard li is 
not liable for damage caused by the 
spread of the fir© therefrom unless it is 
shown that the escape of the fire was 
due to the oo/s negligence. — Young & 
Young v. CanadianPaoipic Ry. Co., 
[193^^2 W. W. E. 14 ; 2 D. L. R. 968. 

■P. Damage to timber — Failure to 
patrol rigM of way— Defects in locomo^ 
live .] — Mid-Lakes TutBER Co, v. 
Canadian Paoipio Ry. Oo., (19281 
* D. L. K. 982; £1928] 3 W. W. Ill 
7 45.— —CAN. 

•p. Death due to fire caused by sparks 
from^ engine — Claim by dependants 

Where enforeea^ ^ Meaning of 
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“ losses .**] — VioTOHTAN Rys, Combs. 
V. Spp^d, [1928] V. L. R. 150 ; [1928] 
Argus L. R. 77 ; 40 C. L. R. 434. 
— AUS. 


PART Vn. SECT. 1. 

k. Meesd., 47 S. C. R. 634. 

provision In 

soot. 308 of Railway Aot, R. S. C., 
1927, for the blowing of the whistle 
& the ringing of the bell at tho approach 
to a highway crossing is intended only 
for tho benefit of persons coming upon 
the orosaing ; others (e.p.. a section 
foreman as tho present pltf. was) law- 
fully on tho track in the proximity of 
the crossing are not entitled to the 
protection attordod by the statute. 

In an action for damages for injuries 
resulting from being struck by a 
train. It is necessary. In order for tho 
pltf. to recover on the ground of alleged 
negligenoo In not having tho headlight 
lighted, that there should be evidence 
upon which the jury can reasonably 
find, not merely that the presence of 
the headlight might have prevented tho 
accident, but that it would have pre- 
vented It. — Hbssleb V . Canadian 
Pacific Ry. Co., [19341 2 W. W. R. 24 ; 
revsd.. (1935] fl. 0. R. 685 ; (1930] 
1 D. L. R, 9.— CAN. 

sq. Injury while on duty — Salary 
during incapacUy — Eofe.] — Pltf., who 
w'as a temporary cleaner employed by 
deft., but who was qualified to act as a 
fireman, was injured, & temporarily 
iucapaoitated, while acting, for one 
day, in tho latter opacity H«w 
under sect. 100» of Govt, Ryfl. Act, 
1912, as inserted by sect. 22 of Oort. 
Rys. (Amendment) Aot, 1916« the rate 
at which pltf. was entitled to be paid» 
during the period of hls Incapacity, was 
that presoribod for a temporary cleaner, 
8c not that prescribed for a flromam— * 
Lindfibld V . New South Walns^RJ- 
Combs. (1929), 80 S. E. N. S. W* 346 ; 
47 N. S. W, W. N. 116.— AUS. 

it. Injury through faU^tre to 
efneramey Wfcc.J— Pltf., 4 workman 
employed by dm., wa« Injured whU*' 
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breach of statutory duty, the judge directed 
the jury that a regulation of the co. under 
which the foremen of a gang was entrusted 
with the duty of seeing that a look^'out yinfl.T> 
was provided whenever he or any of his 
ga-ng were at work upon the line was a com- 
pliance with r. O, The jury found that the 
co. had not omitted to perform their statutory 
duty of providing a look-out man, & that the 
foreman’s death was caused by the negli- 
gence of one or the other or both of the men, 
& judgment was entered for the co. ; — Held : 

(1) a motion for a new trial, on the grounds 
of misdirection & that the verdict was against 
the weight of evidence, must be refused ; 

(2) the riile does not require the look-out man 
provided to be some one who is not a member 


of the gang itself, but is appointed 
additionally. (3) Sewble : the duty of the 
railway co. under the rule in any case of 
danger is an absolute duty to provide a 
look-out man ^ to see that he is instructed 
to act. The co. does not comply with the 
rule by merely making regulations under 
which the foreman of a gang is entrusted with 
the duty of appointing a look-out man ; &, 
if the foreman fails in that duty, the oo. 
may be made liable for Injury happening to 
a member of the gang other than the fore- 
man himself .—Vincent v. Southern Ry, Oo., 
ri927] A. 0. 430 ; 96 L. J. K. B. 697 ; 136 
L. T. 613 ; 71 Sol. Jo. 34, H. L. 

Annotation Reid. Wheeler v. New Merton Board Mills, 
Ltd., [19331 2 K. B. 669. 


Part IX. — Controlling Powers of Ministry of Transport. 

602. Add. Annotation As to (2) Refd. A.-G. v. Sharp (1930), 09 L. .T. Ch. 441. 


Part X. — Railway Tribunals 


612. Add. Annotation : — Refd. Master Lightermen 
& Barge Owners Association v. Southern Ry. 
Co. (No. 2) (1934), 21 Ry. & Can. Tr. Cas. 126. 

618. Add. Annotation : — to (1) Refd. Winsford 
ITrban District Council v. Cheshire Lines 
Committee (1931), 21 Ry. & Can. Tr. Cas. 10. 

631. Add. Annotaiiona : — Gonsd. British Trawlers* 
Federation. Ltd. v. London & North Eastern 
Ry. Co., [1933] 2 K. B. 14 ; I.ondon & North 
Eastern Ry. Oo. v, British Trawlers Federa- 
tion, Ltd., [1934] A. C. 279. 


631a. Facilities must arise out of railway traffic.] — 
The jurisdiction of the Railway Canal 
Traffic Commission is limited to questions 
arising directly or indirectly out of traffic 
upon a railway. Therefore the Oomxnission 
refused to entertain an application for im- 
proved facDities by the owner of an occupa- 
tion road which was crossed by a line of 
railway & interrupted by gates which were 
said to be kept shut ; & on a summons taken 
out by resps. the application was dismissed, 
no evidence being heard, on the ground that 


laying new traok on deft. *8 right-of- 
way, Hte foot was oangbt between a 
rail & a tie & a wheel of the “ pioneer 
of the work train which was proceeding 
behind the workmen fiiruck 8c crushed 
his leg. The Jury found deft, re- 
sponsible for the injury because of the 
fault of the brakesman on the 
“ pioneer ” in not responding quickly 
enough In applying the emergency air- 
brake when sensing tho danger. The 
Jury negatived any negligence on 
pltf.*8 part. The evidenoe as to 
whether the brakesman applied the 
emergency brake at all was contra- 
dictory ; — Held : the Jury’s finding 
must be taken to mean that, if the 
brakesman did apply the brake, he 
did not do so as quickly os he might 
8c ought to have applied It ; & on the 
evidence it was open to the Jury to so 
find. — RT.AFISOHUK e. Oanabian 
Pacific Hy. Co.. [X9821 l W. W. R. 
528.— CAN. 

Bv, Injury through defective brdke .] — 
An employee of deft, was killed while 
engaged in switobing operations in 
dett.*s ye^. The aocid^t was not 
seen, but he was found dead on the 
gtyund after ** riding ** down a 
* hump ” a OOP which, as later found, 
had a defeotive brake : — HeW .’ deft.*s 
^neal to this ot. should be dismissed. — 
Canadian pAoino By. Oo, e, Munnay, 
110321 a. O. R. 119 ; 2 D. L. R. 806.— 

wt, QcfnJtriIndory negligence.] — ^Pltf., 
while engmd in operaatig a steam 
shovel In railway yards, was 

drawn into the ooUs of a steel cable 


about a revolving drum. In an action 
for damages the jury. In answer to 
questions, found that deft, was guilty 
of negligence that caused the acci- 
dent,’* which negligence it described 
OB lack of protection at the niggerbead, 
& absence of proper signalling when 
about to start operation of the shovel ; 
the Jury also found that pltf. was 
guilty of negligonoe that caused the 
accident In that he approached too 
close to the niggerhead when the 
latter was In motion : — Held : tho 
Judge was right in interpreting the 
verdict 8^ a dismissal of pith’s claim. — 
Chgrbon V . Canadian Pacipio Ry. 
Co., [19321 1 W. Wr. R. 513.— CAN. 

sy. Injury to switchman. ] — On appeal 
by deft, railway oo. in an action wherein 
a trainman was awarded damages for 
injuries sustained by being run down 
by a train while he was opening 
smtohes : — Held : notwithstanding the 
strong prima fade case of negligence 
a^nst pltf. there was evidence on 
whloh the Jury could reasonably find, 
as it did, that he was not guilty of 
contributory negligence. — E mery^^v. 
Canadian Pacific Ry. Co., 11933] 
2 W. W. R. 369.— CAN. 

8Z. Injury by fellow servant of 1 

— In an action by an employee of the 
Canadian National Railways who was 
inju^ by a collision between two of 
the co.’s trains : — Held : he could 
not recover because (1) he wm 
by a fellow servant ; (2) the nojjon 
did not He against the Crown ; a 


[1933J 4 U. K. 605 ; U M. F. R. 337. 

—CAN. 

PART VII. SECT. 3. 

ir. SuperannneUion allowance — Who 
entitled ^o.] — F. entered the employ- 
ment of the Railway Oomrs. in 1919, 8c 
remained in tbolr employ for upwards 
of ten years. He was employed on the 
temporary staff until 1927, when he 
joined the permanent staff. He re- 
mained a member of the permanent 
staff until his rotlromont In 1929. He 
was then over the age of 60 years : — 
Held : F. was entitled to a super- 
annuation allowance under Govt. Rys. 
Act, 1912, s. 113 (a ). — He Cleary, 
Exp. Fuller (1929). 30 S. R. N. S. W. 
407 ; 47 N. S. W. W. N. 189.— AUS. 

PART VIIL 

St. Arrest without warremt — When 
justifUible.] — Under Railways Act, s. 
122, to Justify an arrest witboiit a 
warrant, much more than trespass on 
railway premises or travelling without 
a ticket is nooessary. In the case of 
trespass, it will have to be shown that 
there was reason to believe that the 
person to be arrested would abscond, 
or that his name 8c address were un 
known 8c he refused to give his name 8c 
address, or that the name 8c address 
given by him was Incoireot. In the 
case of travelling without a ticket, it 
will, further, have to be shown that 
there was a refusal to pay the sum 
charged.— v. Sud«bmohan 
Gbosh (1929), I. L. R. 57 Oalo. 102.— 
IND. 
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Cases esia— 766d. English and Emfibb Diobst Supplehxnt. 


it disclosed no nmtter with which the Com- 
mission was competent to deid*-*^ANDi* 
lANDs V. London, Midland A ScornsH By. 
Oo. (1927), 20 By. & Can, Tr. Cas. 136. 

634. Add, Annotation : — ^Refd. Tate & Lyle, Ltd. 
V. London ^ North Eastern By. Co. & 
London, Midland & Scottish By. Oo. (1926), 
20 By. & Can. Tr. Oas. 166, 

685a. .] — Bailway & Canal Traffic Act, 

1888 (c. 26), s. 18, gives the Bailway ^ Canal 
Commission power to review, rescind or vary 
any order which it has made. Under this 
provision orders may be varied owing to 
change of circumstances & may be varied 
at any time upon proper evidence of such 
change. Under the Buies of Procedure, 
r. 69, an order may be varied upon an applica- 
tion made within 28 days of the decision for 
the purpose of correct^ any accidental slip 
or miscalculation in it. The two applica> 
tions are, however, distinct, & an application 
to correct a miscalciilation, especic^y in a 
case of great magnitude & complexity, must 
be made promptly & an application for “ re- 
argument ” is not within the rule. — Be 
Bailway Assessment AtmioniTY’s Ap- 
plication, [1936] 2 All B. B. 316 ; 80 Sol. Jo. 
388 ; Slid nom. Be Southern By. Co.’s 
Appeal, 156 L. T. 63 ; 100 J. P. 313 ; 34 
L. G. B. 270 ; sitb nom. Bailway Assess- 
ment AtJTHORiry V, Southern By. Co., 24 
By. & Can. Tr. Oas. 108. 

601a. Effect of death of judge during hearing.] — 
Held : if the judge assigned to the Com- 
mission dies during the hearing of an applica- 
tion, but after the evidence has been com- 
pleted, it is a proper course (the parties 
consenting) for his successor to read the 
shorthand notes of -the evidence & of the 
arguments, & to continue the hearing from 
the point reached at the last adjournment. — 
British Beinporcbd Concrete Enqineer- 
iNQ Co., Ltd. v, London Sc North Eastern 
By. Co. (1928), 45 T. L. B. 186 : 20 By, & 
Can. Tr. Cas. 78. 

691b. Dismissal of application irrelevant on face.] — 

Sandilands V. London, Midland Sc Scot- 
tish By, Co., No. C31a, ante, 

702a. .] — Meld: the decision of the 

Comrs. was on a question of fact ; in coming 
to their decision they had not considered 
any matters which under the Acts they ought 
not to have considered ; & consequenUy no 
appeal from their decision could be enter- 
tained. — ^Master Lightermen Sc Barge 
Owners Assocn. v. Southern By. Co. (No. 2) 
(1934), 21 By. & Can. Cas. 326. 

703. Add, AnnoieUiona : — Apld. B. v, St. Maryle- 
bone Income Tax Comrs., JSx p, Schlesinger 
(1928), 13 Tax Oaa. 740. Refd. R. v. 
Electricity Comrs., Ex p, Yorkshire Electric 
Power Co. (1927), 138 L. T. 230. 

705. Add, Annotaiiona : — Refd. Be Railways Act, 
1921, Me Great Western By, Co.’s Applica- 
tion, [1933] 2 K, B. 391 ; Master Lifter- 
men Sc Barge Owners Association v. Southern 
By. Oo. (No. 2) (1934), 21 By. Sc Can, Tr. 
Cas. 126. 

727a. - — .] — Meld: ajipet.’s clahn was 

frivolous Sc vexatious Sc must be dismissed 
with costs. — S tq30!S «. London, Midland Sc 
ScoTOSH By. Oo, (1982), 21 By. Sc Cm, Tr. 
Cas. 30, 


786. Add, Annotaiiona Lldyd del Facifloo 

V, Board of Trade (1980), 46 T. L. B. 476. 
Raid* Londem Welsh Estates, Ltd. v, Phillip 
(1931), 144 L. T. 643. 

752. Add, Annotation : — ^Refd. Sandilands v, 

London, Midland Sc Scottish By. Co. (1927), 
20 By. Sc Can. Tr. Cas, 136. 

755. Add, Annofnfion 'Held/ Bownson, Drew Sc 

Clydesdale v. G. W. By., L. M. Sc S. By., 
L. Sc N. B. By. Sc Southern By. (1928), 19 
By. Sc Can. Tr. Oas. 285, 

756a. Adjustment of charges to revenue — ^Railway 
carrying on subsidiary business — ^Railways Act, 
1981 (c. 55) , 5. 58.1 — In dealing with the subject 
of dock undertakings belot^fing to railway 
cos. the Railway Bates Tribimal accepted the 
division between railway ” Sc “ dock ’* set 
out in the railway cos.* estimates, by which 
ail receipts Sc expenses in respect of railways, 
sidings Sc warehouses, whether they were 
within the area of a dock or not, were treated 
as ** railway ” receipts Sc exf nses, Sc all 
receipts & expenses in respect of “ docks ” 
other than those entered as “ railway ” 
receipts Sc expenses, were treated as “ dock ” 
receipts Sc expenses: — Held: (1) this 

division of receipts Sc expenditure between 
railways Sc docks could not be supported, as 
it involved the exclusion from consideration 
of charges at dock warehouses or storage 
spaces where none of the goods stored therein 
used railways, k, all charges in respect of the 
conveyance on railways in docks in whatever 
circumstances the rails were laid or charges 
were made for their use ; (2) (Bankes, L.J.) 
under sect. 68 (4) of the above Act the 
Tribunal has to take into consideration the 
different operations which go to make up 
the business of a dock undertaking, for which 
operations separate Sc distinct charges are 
made ; (3) Senible (Scrutton, L.J.) : 

warehousing on a dock undertaking goods 
exported or imported, storing such goods 
in the open on dock lands, the use of transit 
sheds, Sc services such as coopering, are dock 
Sc not railway charges. — ^Manchester Ship 
Canal Co.’s Sc Dock & Harbour 
Authorities Assoon.’s Applications, [19271 
2 K. B. 154 ; 96 L. J, K, B. 421 ; 137 L. T. 
39 ; 43 T. L. R. 301 ; sub nom. Standard 
Charges (Docks Harbours Sc Piers), 19 
By. Sc Can. Tr. Cas. 76, C. A. 

756b. .] — Standard Charges 

(Collection Sc Delivery- Warehousing) 
(1926), 19 By. Sc Can. Tr. Oas. 53. 

756c. Cofisideratlon of aneUiary business— 

Modifleatlon conditton precedent.] — Held : 
Railways Act. 1921 (c. 65), s. 58 (2), (4), does 
not become applicable until the Tribunal, 
having reviewed the charges, has decided to 
modify them. — S tandard Sc Exceptional 
Charges (First Review) (1929), 20 By. & 
Can. Tr. Cas. 87, 

756d. — .] — Held: (1) if on review 

the Bates Tribunal does not modify charges 
it has no discretion to consider the dnanoial 
results obtained from ancillary businesses ; 
(2) the Tribunal will not exercise my 
discretion it may have, under Railways Act, 
1921 (0. 65), 8. 59 (4), to limit the allowance 
in re^>ect of additional capital, where such 
capital has been invested under statutory 
powers. Sc the investment has not been shown 
to be unwise or imprudent. — S tandard & 
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Bxobptxokaxi Ohabgbs (Second 

(ie80)» 20 By. & Can. Tv. Oas. 00. 

756e. What must he eonsiderea.}— By Rail- 

wajrs Act, 1921 (c. 66), s. 69 (4), if on review 
it is found that the net revenue is less than 
the standard revenue the Tribunal are 
required to make such modifications in all 
or any of the . standard charges ds such a 
corresponding general modification of the 
exceptional charges of the co. as they may 
think necessary to enable the co. to earn the 
standard revenue**: — Held: (1) in such a 
case, if the Tribunal are of opinion that 
neither a general increase nor a general 
reduction in charges will enable the co. to earn 
the standard revenue, they are not at liberty 
to make any modification at all ; (2) until 
the Tribunal have reached the conclusion 
that a general modification will enable the 
co. to earn the standard revenue, they are 
precluded from entertaining any of the con- 
siderations prescribed by sect. 69 (6), such 
as the effect of the existing charges on the 
traffic of a particular industry, — Standard 
Exceptional Charges (Fourth Review) 
(1932), 21 By. & Can. Tr. Cas. 97. 

756f. What must be shown.]— if eid ; (1) it 

is sufficient for a railway co. claiming the 
allowance under sect. 69 to show the items 
debited or credited to capital account in each 
year with a brief description of each item, 
provided that on the review a witness is called 
who can give any necessary explanations in 
cross-examination ; (2) when an allowance 
is claimed under sect. 69, it is irrelevant for 
the Tribunal to consider whether the capital 
expenditure in respect of which the allowance 
is claimed has or has not enhanced the value 
of the undertaking. — Standard & Ex- 


ceptional Charges (Fifth Review) (1933), 
21 Ry. & Can. Tr. Cas. 102. 

756g. Allowance in respect of additional capital — 
Discretion to limit — ^When exercised.] — Stan- 
dard Exceptional Charges (Second Re- 
view), No. 766d, ante. 

768. Add. Annotation : — Refd. Master Lightermen 
& Barge Owneis Association v. Southern Ry. 
Co. (No. 1) (1933), 21 Ry. & Can. Tr. Cas. 103. 

768a. .] — ^When a railway co. seeks the 

consent of the Railway Rates Tribunal under 
Railways Act, 1921 (c. 56), s. 37 (1), to the 
grant of exceptional rates for certain traffic 
which are more than 40 per cent, below the 
standard rates chargeable, the tribunal is 
only concerned to consider (a) whether the 
effect of the exceptional rat<3S proposed will 
be to affect prejudicially the revenue of the 
CO., & (&) whether persons using or desiring 
to use the railway wiU be prejudiced. The 
tribunal is not therefore concerned to inquire 
whether the exceptional rate will prejudice 
coastal carriers by placing thorn at a dis- 
advantage & will therefore be undesirable in 
the national interest. — Great Western Ry. 
Co. V. United Kingdom Chamber op Ship- 
ping, [1937] 2 K. B. 30 ; [1037] 2 All E. B. 
138 ; 106 L. J. K. B. 721 ; 156 L. T. 467 ; 
81 Sol. Jo. 317 ; 25 By. & Can. Tr. Cas. 223, 
0. A. 

761a. Interrogatories— Discretionary.]— HaW .* (1) 
the ordering of interrogatories by the Rates 
Tribunal is discretionary ; (2) the Tribunal 
is not bound by the practice of the High Ct. ; 
(3) the Ct, of Appeal will not interfere with 
their discretion except where it is shown that 
there were no grounds on which it could 
have been exercised. — ^Bristol Corpn. v. 


PART X. SECT. 8. 

a (p. 376) I. To Dominion 

railway B only .] — The B. O. Co. was in- 
corporatod tii England Sc oparates in 
British ColTunbia under a proyinoial 
licence. Under agreement with the 
C. P, il, Co. it operates hy electricity 
the V. Sc L. I. Ry., which connects with 
the O, P. R., & which, in 1901. was 
leased to the O. P. R. Co. for 999 years, 
& was deolared by Parliament to be a 
work for the general advantage of 
Canada. The B. C, Oo.’s ‘‘Central 
Park Line ** runs from Vancourer to 
its connection with a branch of the 
V. Sc L. I. Ry. Sc thence over the latter 
to the latter*8 terminus at or near New 
Westmlnstor, brom which terminus the 
a C. Ob. *8 ‘^Central Park Lino ” oon- 
tiuiiea for one mile to a point where it 
makes physical eonneotlon with the 
Canadian National Ry. The Board of 
Railway Oomrs. for Canada dlrwtod 
the B. C?. Oo. Sc the Canadian National 
Kya. to publish Sc file, between stations 
on the V. SC L. I. Ry. Sc points on the 
Canadian National Rm, “eio dlrwt 
eonneotlon between the oo.s,*' Joint 
rates on the same basis as th^ pub- 
lished between me said V. & L;l. 
points Sc stations on the O* P. R- 
B. c. Ck). appe^ed agidnst the order 
on the grouno of lack of Jurisdiction in 
the Board to compel It to file joint 
rates as aforesaid over the said one 
mile of its hae. u^oh. It oontendi^, 
was subject omy to proi^olal Juris- 
diction: — Held; the Board bad not 
Jurlsdiotton to nu^e the order.— 
BuFEZBn Colombia J^uctrxo Rv. Oo., 
Lt». Sc 0akai>ian Pacipio Co. v. 
CAKA.ptAN NAJSlOirAL Ry. CO.. NORTH 
PRABXR RAItnOOR COMRSi. SC Pf^^gB 
OF Biuma CmXfMmA, {19823 a O. B. 


a (p. 375) U. To lines 

wUhin legiBlatiwi aidhorUy of Portia- 
men! of Canada, j— N orth Fraser 
Harbour Comr. v. British Columbia 
Klrotrio Ry. Oo. Sc Oaxadian 
Pacific Ry., [1932] 2 D. L. R. 728. 
—CAN. 

a (p. 375) iU. Over ttteei railway 

incorporated by provincial leqi^wt’— 
Work for general advantage of Canada.] 
— Where a street railway oo. operating 
within a province was originally 
incorporated by a provlnolal legislature, 
but its uudertawug Is subsequently 
deolared by a Dommion Act to be a 
work for the general advantage of 
Canada, the exeoutloii of Its powers 
is within the jurtsdiotion of the Board of 
Railway Oorars. for Canada,— Quebec 
Railway. Light Sc Power Oo. v. 

OO. 1192811 D. L. R. 
143 ; 119271 3. C. R. 645. — CAN. 

a (P. 875) iv, Under Railway Acl. 

89. 345, 351.1— British Coi^mbia & 
Alberta Provinobs v, Oanadi^ 
National & Canadian Pacific Ry. 
Cos. (Fares for Provincial Police 
Case) (1927), Can. Ry. Cas. 322.— CAN. 

d (D. 875) L ^ 

employ servantB in infa^r 
Death v. New South WALsa Railway 
Combs. (192Ul ^7 S. R. N. R. W. 187 ; 
44 N. S. W. W, N. 53.— AUS. 

e (u. 876 ) i. — St. 

BRiau>*s Parish, Iberville County, 
P.Q. V. Canai^ National Rys. 
(1927), 33 Can. Ry. Gas. 15.— CAN. ^ 

of wwk8.}^Tho 
cdBallway Oomrs. for 
trtftifinflr an order for contribution to the 
works Is entitled to bjve re^ 
to the state of matte** existing wlum 

the order for oontributton is made. If 
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new Intoreste which are affected by the 
work have arisen since it was originally 
ordered, the Board can competently 
order contribution to the cost to be 
made from such quarters. The tost of 
liability to contribute is not necessarily 
to be found in the answer to the ques- 
tion whether an order to execute the 
woi'k could originally have been pro- 
nounced against the party sought to bo 
niado liable to ooutnbuto. Once it is 
established that a co., munloipallty or 
person was within the moaning of the 
Railway Act “ interested in or affected 
by the construction of a work, the 
Jurisdiction of the Railway Board 
under the Act to order it to contribute 
to the cost of the works is unassailable. 
The question of the quantum of the 
oontribuUon is a matter entirely in the 
dlsorotioD of the Board. The Parlia- 
ment of Canada has Jurisdiction to 
confer on the Board authority to 
oompcl such contribution from a 
corpn. so interested or affected oven 
though it is a provincial corpn. — 
Canadian Paoifio Ry. Oo. v. Toro.^o 
Transportation Oommi^ion, To- 
ronto TBansportation Commission 
». Canadian National ly^s** [18^91 
3 W. W. R. 189 ; 4 D. L. R. 849 ; 
A.C.68d; «J7aM[19301l D.L. R.231 ; 
S. O. R. 94; 36 C. R. 175; Jk 

revsg. in paH» 11930] 1 J). h- 71. 290 ; 
S. 8. R. 73 ; 30 C. R. O. 157.— CAN. 

00 (p. 375) i. to effect 

of orw of Board.!— ^ 

Canadian National Rys. (1926), 32 
Can. Ry. Oao. 127. — ^CAN. 

0000 i. — — Prevention of 

alteration in routing of trafflp. J— Board 
OF Trade of Haufax. St, John Sl 
Sackville, N.B., Oanadun Lumber- 
men's ASSOON. V. CANADIAN NATIONAL 



Oases 78U— 76Id. Enolish and Ehfikb Digbbt Supplement. 


Gbbat WB8TBRK By, Oo, (1028), 20 By. & 
Can. Tr. Oas. 28, 0. A. 

761b. Not bound by praoUoe of Higli Court.]--* 
Bbistol Oobpn. V. Gbsat Wbstuen By. Oo., 
No. 761a. ant«* 

761c. Discretion — Interference by Court of Appeal.] 
— ^Bristol Cobbn. v. GnaaT Wbstebk By. 
Oo., No. 761a, ante* 

761d. Who may oppose.] — ^By Bailwaye Act, 1021 


(0. 55), Si 87, a railway co. may grant new 
exceptional rates, ** so, however, mat a new 
exceptional rate so granted shall not, without 
the consent of the rates tribunal, be less than 
5 per cent, or more than 40 per cent, below 
the standard rate chargeable.” By sect. 
78 (3) of the same Act, any authority or body 
havizig the privUeges conferred by the Act 
on a rei>resentative body of traders, ” may 
appear in opposition to any application, 


RTS. (1926), 32 Can. Ry. Cas. 37.— 
CAN. 

t (p. 376) 1. — — Transit rate*- 

fVith 8top‘Over privUegea^—Befueal to 
order ,] — Ross Leaf Tobacco Oo., Ltd* 
V, Canadian Fbeioht Assoon. (1927), 
32 Can. Ry. Cas. 820.— CAN, 


bb (p. 37fl) i. — .H 

Applts. made an applloation to the 
Board of Railway Oomrs, tor Canada 
for an order requiring: resp. railway co. 
to reduce the freight rates on potatoes 
in carloads from »hipi)ing points within 
“ select territory in the Maritime 
Provinces to points within certain areas 
of Oiitarhj He Quebec in w^hloh rosps. 
had published reduced rates for the 
<^x{)ross purpose of meeting motor- 
truck competition. The Board found 
that applts. had failed to establish 
that tlio competitive tariffs complained 
of had resulted in the destruction of, 
or to the prejudice of, the advantages 
given by Maritime Freight Raters Act 
to shippers iu the “ select territory *’ 
in favour >01 persons or industries 
located elsewhere 8c dismissed the appli- 
cation : — Held : the judgment of the 
Board should beaflirmed. - -Nova Scotia 
Province r. Canadian National 
liYd., [1937] S. O. H. 271. —CAN. 

00 (p. 376) i. .]— 

Standard Hardwood Lumber Co. 
V, Canadian 1»aoifio Ry. Co. & 
Canadian National Rva. (Coax & 
OoxB Hates Case) (1926), 32 Can. 
Ry. Cos. 282.— CAN. 


pp (p. 376) i. .J — The 

Board of Railway Comrs. for Canada, 
by its General Order No. 418, dated 
Aug. 20, 1927, ordered (inter alia) 
** that the rates on grain hour from 
all points oil Canadian PaciOc branch 
lines west of Fort William to Fort 
William ... be equaltied to the 
present Canadian Paciho main line 
basis of rates of equivalent mileage 
groupings (the rates governed by the 
Crow*s Nest i^ass agreement not to be 
exceeded) & ** that all other railway 
companies adjust their rates on 
grain Sc flour to the Canadian Pacific 
rates; — Held: (l) what was required 
of the Canadian National Rys. under 
Order 448 was to adjust its rates in 
such a way that territory com- 
petitive as between it Sc the Canadian 
Paclflc Ry. Co. grain shippers In such 
territory would be plaoed on as equal 
a rate basis as possible, all things con- 
sidered ; Sc the Canadian National 
Bys., in adopting the mileage grouping 
in effect uom the nearest point, 

S aralldl or contiguous main or branch 
tie station, on the (^nadlan Paoiflo, 
had complied with the order; (2) the 
Board's order (construed as above) Sc 
the Board's allowance of the rates In 
question (hXed on above basis) were 
within its powers. — Albebta Qoveen- 
MENT p. Canadian Nationax Brs. Sc 
Canadian Pacific By. Oou, (19313 
a O. B. 656 ! (19323 1 D. L. B 836.— 
CAN. 


^ qq (p. 876) i. — — 

Canadian 8RimBiui' Traffic Bcreau 
e. Canadian Nahonax BtIs. (1626), 
32 Can. By. Ctm, 8.— CAN. 


yy (p, 876) I. Goods of 

same deseription*] — HAm>Y*», Ltd. v. 
New Soutb Wales Bai:i^ay Combs. 
(1928), 88 S. B. N. S. W, 318 ; 46, 
N. S. W. W. N. 82.— AUS. 


yy (p. 376) U. Compulsory 

reaumon — ApplicaHon of Maritime 
Freight Rates Act, X927.}; — Canadian 
Nationax By. Oo. v. Nova Scotia 
province, (19281 1 D. L. B. 869; 
[1928] S. O, B. 106 ; 34 Can. By* Cas. 
223.— CAN. 

yy (p. 376) III. Wharfage 

rates,] — The Board of Bailway Oomrs. 
for Canada has no power, under Bail- 
way Act, R. S. C., 1927, to regulate, no 
question 08 to discrimination being 
Involved. 08 to absorption by a railway 
00 . of wnailage charges In rt^speot of 
transpaeiho freight, at the point where 
the goods are transferred from rail to 
ship for ocean carriage to the trans- 
paclflo country. The fimotion of the 
Board as to tons Sc ohaiges Is, excepting 
as to powers conferred by sect. 358 of 
the Aot, limited to regulating charges 
for oarrlage & for those other services 
which are incidental to carriage, as 
railway services, within the moaning 
of the Aot. The wharfage servloe in 
question Is not such a servloo. This 
would appear to be so independently 
of, but 18 put beyond doubt by, sect. 
358. The definition of ** toll *' oannoi 
properly bo construed as declaring 
that any wharfage service is a railway 
service in the above sense. — Re 
Powers to Whabfaoe Oharoes, 
(19311 S. O. R. 431.— CAN. 

yy (p. 376) iv. Considera- 

tion of other statutes A? agreements ,] — 
Sub-sect. (6) of seot. 325 of tho Railway 
Aot declares the powers of tho Board 
under the Act to fix Sc determine just 
Sc reasonable rates shall not bo limited 
or in any manner aifeoted by the pro- 
visions of any Aot of the Parliament 
of Canada, or by any agreement made 
or entered Into pursuant thcieto, save 
Sc except as to rates on grain Sc flour 
from points west of Fort William to 
Fort William and Port Arthur. The 
wording of this sub -sect, should not be 
construed as a restrictiou upon tho 
powers of the Board to fix tho rates set 
out in the Order now In question. On 
the contrary, it seems from tho language 
used that Parliament contemplated 
that the Board would look at Sc con- 
sider the statutes Sc agreements relating 
to rates which had been in force or 
agreed upon, & desired to make it 
clear that, with the exception of the 
Crow's Nest Agreement, the Board 
was not to be bound by any such 
statute Sc agreement. What weight 
those statutes Sc agreements shall have 
Is left to the discretion of the Board ; 
Sc, subject to certain conditions, the 
obligation rests upon the Board of 
fixing rates which are ** fair & reason- 
able.^' In this ease, the own conduct 
of the Canadian National Railways 
since the Order iu questioa was made 
has been such as to justify the inferenoo 
that, in their judgment, the rates were 
not unfair or unreasonable. — Re Board 
OF By. Combs. Order No. 448 Be- 
OAKDiNO By. Freioht Bates in 
Canada, (1930] S. C. B. 288.— CAN. 

yy (p. 876) v. MarUime 

Freight Redes Aef.]— It Is within the 
jwi^ctlon of the Board of Railway 
Comrs. for Canada (a) to api>rove 
from time to time, under j. 9 of 
Maritime FB^ht ^Bates Aot (R. 3. O., 
1927, c. 79), tartfls filed by ” other 
oompanles, ** therein referred to (oom- 
pahles other than the Canadian 
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National Railways), specifying tolls 
lower than those specified in the tariffs 
originally filed and approved (which 
provided for reductions in rates of 
approximately 20 per cent.) under 
8. 9 ; (6) to certify from time to time 
(as distinct from the provision in s. 9 (4) 
for certifying in every third year, etc., 
as to revision of the normal toils 
subsequent use of revised normal tolls) 
normal tolls in respect of particular 
freight movements dlfiering from those 
originally oertlfied at the time of 
approving the tariffs originally filed 
Sc approved under said s. 9 : 8c (c) to 
certify as the amount of reimbursement 
to the company the differenoe between 
the lower tolls referred to in (a) supra 
Sc the modified normal tolls referred to 
in (6) supra, — Re Maritime I^beight 
Bates Act, 1927, [19331 S. O. B. 423; 
4 D. L. B. 764.— CAN. 


yy (p. 376) vl. International 

freight traffic,] — Re International 
Freight Shipment Charges, (1936] 2 
D. L. B. 148.— CAN. 

cod (p. 376) I, — Refusal of 

facility involving variation of established 
principle ,] — Parish op Lancaster, St. 
John, N.B. v. Dominion Express Co. 
& Canadian National Express Co. 
(1926), 82 Can. By. Cas. 33.— CAN. 

mmm (p. 876) I, 

MULDOON V, Canadian Pacific 

Ry. (5o, (1927), 33 Can. Uy. Cas. 13.— 
CAN. 


prr(p. 876)1. .1 — 

fie Canadian Pacific Ry. Co„ Grand 
Pil^P.Q. (1926), 32 Can. Ry. Cas. I. 

hh (p. 877) i. Restoration 

of train services — Refusal to order ,] — 
Annapolis Municipality N.S. v, 
CANADIAN National Rys. (1926), 32 
Can. Ry. Cas. 257.— CAN. 

PP (p. 877) 1. — Refusal 

to fie responsibility for future accidents,] 
— Canadian National Rys. v. Town- 
ship OP Stamford (1926), 32 Can. By. 
Cas. 252.— CAN. 

qq (p. 377) 1. Potoer 

to order substitution of private crossing,] 
— Calhoun v, Canadian National 
Rys. (1926), 32 Can. Ry Cas. 236.— 
CAN. 

w. Revsd,, (19121 A. C. 22*. 


vv 1. — Use of railway bridge 

for vehicular fmiJIc.]— Saskatchewan 
Department of Highways v, Cana- 
dian National Rys. (1926), 32 Can. 
Uy. Cos. 23.— CAN. 

aaa (p. 377) 1. — Removal of 

utilities on construction of subway ,] — 
The Canadian National Railways 
applied to tho Board of Railway Comrs. 
for the approval of plans Sc profiles for 
carrying its tracks across certain high- 
ways. The Board, in final Orders 
granting tho applications, authoriseu 
the construction of subways or other 
structures in oouneotioti with the 
highway crossings Sc, at the same time, 
dirootod the present applte., amongst 
others, to move such of their utilities 
as may be afieoted by the oonstruotlon 
or changes so authoilsed. Applt'S' 
urged that tho Board was without 
Jurisdiction to make the Orders In so 
far as it directed applts. to move their 
utilities ; that, in any event, the Ordero 
were made Irregularly Sc not in accord^ 
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representation or submission in any case 
where such authority, or the persons repre- 
sented by them, appear to the Board of Trade 
to be likely to be affected by the decision on 
any such application, representation or sub' 
mission’*: — Held: (1) on an application 
for the consent of the Bates Tribunal to the 
granting of a new exceptional rate more than 
40 per cent, helow the standard rate charge- 
able, such a body so certified by the Board of 
Trade h^ a right to appear be heard, 
whether in support of or in opposition to the 
proposed new rate ; (2) where a party is 
heard to object to the proposed new rate the 
only grounds of objection that can be enter- 
tained are the^ fiscal effects of the proposed 


new rate upon the standard revenue of the 
company proposing it. Semhle : a trader 
interested in the proposed new rate has no 
right to be heard in opposition thereto. — • 
GimaT Western By. Oo. & London, Mid- 
land 4c Sco'rnsH By. Co. v, Bristol Corpn. 
(1928), 20 By. & Can. Tr. Cas. 22. 

Annotation .‘— Reid. Great Western Uv, Oo. v. United 
KingdoTt) Chamber of Shipping, (10371 'i K. B. 30. 


Sect. 2a.— *Boad and Bail Traffic Appeal 
Tribunal. 

Jurisdiction & procedure.] — ySec Carriers, 
Nos. 1539-1.562, ante. 


ance with the rules binding upon the 
Board : that sects. 255, 250 h 2:’) 7 of 
the Railway Act were not appUcai>le 
to the Canadian National Railways, 5c 
that the Board had not the power to 
compel public utilities oos. to remove 
their facilities without previous com- 
pensation ; — Held : these Orders were 
made within the exorcise of the powers 
vested in the Board by the Railway 
Act, & more particularly by the pro- 
visions of sects. 39. 255, 256 & 257 of 
that Act, — Bell Tklepiio.ve Oo. of 
OAN ai>A «. Canadian National Rm, 
Montreal Li«ht. Heat & Powek 

CONSOLn>ATED V, CANADIAN NATION AI. 
Uy8.. Montreal Tramways Co. & 
Montreal Tramways Commission r . 
Canadian National Rys., Bell 
Telephone Co. of Canada v. Toronto, 
Hamilton & Buffalo Ry. Oo. & 
Hamilton Corpn,, 1 1932 J H . C. II. 
224; 2 1). L. R. 753; affd-y [1933] 
A. 0. 663, P. O.— CAN. 


aaa (p, 377) U, Electric 

tinea ©cross railway — Tho Board of 
llaRwav Comrs. issued a General 
Order in respect of the conditions & 
specifloations applicable to the erection, 
inacing & maintaining of electric lines, 
wires or cables along or across all 
railways, subject to the jurisdlotion of 
the Board ; &: sect. 2 of the Order 
stipulated that the appet. shall, at 
all times, wholly indemnify tho co. 
owning, operating or using the railway, 
from & against all loss, damage, injury 
& expense to which the railwaj co. 
may be pat by reason of any damage 
or injury to persons or property, caused 
by any of appot.'s wii*es or cables, or 
any works herein provided for by tho 
terms & provisions of this order, as 
well as against any damage or Injury 
resulting from tho Imprudence, neglect 
or wont of skill of the employees or 
agents of the appet., unless the cause 
of such loss, cost, damage, injury or 
expense can be traced elsewhere * ; — 
Held : the Order was within the juris- 
diction of the Board.— Canadian 
Electrical Association & Hydro 
Eleotiuo Power Commission op 
Ontario v, Canadian National 
Railways. [1932J S. O. R. 451 ; 3 
D. L. R. 118.— CAN. 


aaa (p. 877) HI. itepair oj 

Mdflfs OUST railway A — A street ran east 
& west through continuing beyond) 
uie northern part of the city of 
Toronto Sc of the adjoining village of 
Forest Hill. At a point in Forest 
Hill It was carried over a ravine by a 
bridge under which a railway (under 
Dominion jurisdiction) crossed the 
street, The bridge was 500 feet 
beyond the nearest point of tho 
Toronto city limits. The Board of 
Railway Comrs. for Canada, on applloa- 
tion of the village of Forest Hill, 
authorised reconstruotion of the bridge, 
« directed that the city of Toronto 
ooQtrlbute to the cost. The city 
appealed Held .• The board had not 
lurisdlctton under the Railway Act to 


direct that the city contribute to the 
cost of tho work. There were no cir- 
cumstances to wazrant a holding that 
the city was ” Interested or affected 
by the board’s order, within the Act. — 
Toronto Corpn. v. Forest Hill 
Village, York Township & Canadian 
National Railways, I1932J S. C. R. 
602 ; 4 D. L. R. 401.— CAN. 

aaa (p. 377) iv. Construe' 

tion of subway A — ^The matter of where 
traffic through a subway imder a rail- 
way originates and the volume of it 
from various districts is not a factor in 
dociding whether or not a particular 
municipality is Interested or affected ” 
by the work of constructing the sub- 
way, within soot. 39 of Railway Act, 
U. S. C., 1927. In the present case : — 
Held : Board of Railway Comrs. for 
Canada had no jurisdiction to order 
applt. city to pay a portion of the cost 
of a subway wholly situate within the 
limits of reap, town & at some distance 
from the limits of applt. city,' notwith- 
standing that acoosB to & horn applt. 
city (having a large population) from 
8c t/O other municipalities might be 
largely through said subway. — ^Windsor 
Corpn, u. Walkervillf. Corpn., 
11933] S. C. R. 341 ; (1932), 2 D. L. R. 
667.— CAN. 


aaa (p. 377) v. Grants 

from ** Crossing Fund *’] — Tho Board 
of Railway Comrs. tor Canada has 
jurisdiction to order that a grant will 
be made from tho ** Railway Grade 
Crossing If’und to help oonstruction 
work, only when tho crossing Is 
eliminated or suoh protection is 
provided by the work that the danger 
is lessened and the safety Sc con- 
venience of tho public increased. 
The Board has no power to grant an 
application for a contribution from 
that fund towards the costs of highway 
diversions whereby rail level crossings 
are not eliminated, although they 
would relieve the crossings from a 
substantial volume of highway traffic. 
— He Railway Grade Crosbino FUnd 
(S. 262 OF Railway Act), [1933] 
S. C. R. 81 ; 1 D. L. R. 660.— CAN. 

ooc (p. 377) I. Construe' 

lion of branch lineA — Canadian 
National Rys, v, Canadian Paoibtc 
Uy. Co., [19291 4 D. L. R. 1076: 
R. S. C. 135.— CAN. 


000 (p. 37 T) ii. To order Pro' 

bioial undertaking to contribnie to cost 
f taorA.j— Under soot. 89 of the Rail- 
ay Act of Canada. R. S. Can., 1927, 
170, the Railway Board has Jurls- 
Ictlon to Impose a proportion of tho 
)st of work, which m the exercise of 
8 powers it has ordered to bo carried 
at, only upon a co., municipality, or 
arson interested in or affected by tho 
*der. But In determining whether a 
iytloular co., munlolpality or person 
BO Interest or affected the Railway 
oard can have regard to the clrcum- 
anoes existing not only wh^ the 
ork was ordered but also when it 


makes its order allocating the cost, or 
reviews that order under sect. 51 ; 
further, absence of benefit from the 
work executed does not necessarily 
show absence of interest in or affection 
by the order to carry out the work. 
In cases in which the Railway Board 
has Jurisdiction tho amount of the 
contribution is within the discretion 
of the Board. The sect, is not Invalid 
to the extent to which it enables the 
Hallway Board to order a Provincial 
undertaking to contribute. — Canadian 
Paoipic By. Co. v. Toronto Trans- 
portation Commission. Toronto 
Transportation Commission v. Cana- 
dian National Rys., [1930] A. C. 
686 ; 99 L. J. P. 0. 219, P. C.— CAN. 


coo (p. 377) HI. 
for construdton of 
" t. 87 


To grant leave 
works— On con' 
ditionsA — By sect. 872 of tho Railway 
Act of Canada the Board of Railway 
Comrs,, when granting the leave thereby 
required to construct or maintain tele- 
graph or telephone wires or appliances, 
or electric power cables, along or across 
a railway, may order on what terms 
& conditions ** tho work may be 
executed ; & leave is not to be neces- 
sary when works have been, or are to 
be, constructed or maintained by con- 
sent, Sc In accordance with general 
orders approved by the Board for 
tliat purpost^, — Canadian Klbotrtoal 
Assocn. V, Canadian National Rys., 
119341 A. C. 651 ; 103 L. J. P. C. 3 27 : 
161 L. T. 453 ; 61 T, L. R. 25, P. C.— 
CAN. 


ooc (p, 377) iv, Consideration of 

provincial drainage -Whore 

drainage works aro undertaken under 
a provincial Act fiio funetions of the 
Railway Board are confined to seeing 
that the works so far as they affect the 
railway are sufficient & safe. — 
Melanotiion Township v. Canadian 
Paoifio Uy. Co., [19351 3 D. L, R. 
379.— CAN. 


eoQ (p. 377)v. Action against commiS' 
sioners — When triable in Supreme 
Courl. 1—M. B. Rail Anchor, Ltd. v. 
Victorian Rys. Combs., [1928] V. It , K. 
339 : [1928] Argus L. R. 114.— AUS. 


nnn (p. 377) i. Question of law 

or iurisdictUmA — On an appeal from 
the Hallway Board : — Held : the 
established practice of leaving ques- 
tions of law or jurisdiction to the 
Supreme Ct. of Canada should be 
followed, — Michigan Central Ry. 
Do. (Em**loyees) v, Michigan Central 
Ry. Co., [1933] 3 D. L. R. 71.— CAN. 

g (p. 378) i. .]— file Casa 

r.OMA, 11927] 4 D. L. R. 645 ; 61 
:), L. R. 187.— CAN. 

sg. Order of Board not interfered with 
—Unless manifestly wrung A — An order 
»f the Board of Hallway Oonirs, will 
lot be Intorforod with by tho Governor 
n Council unless the board have 
nanifestly been subject to error. — Re 
lAU-wAT Freights in Canada, [1933] 

! D. L. R. 209.— CAN. 
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Part XII. — Abandonment and Dissolution. 

850. Add* Annotaiion -Held. Goodwin Foster Brown, Ltd. v* Derby Oorpn., [1934] 2 K. B. 23. 


Part XIII.— Canals. 


OOO. XACMA. J9VUI.'lAt31UCrUI/U*t3W«bM* 

age Motor Road 8l Ferry Co. v* Harvey & 
Sons, [1929] 1 Oh. 086, 

025. Add* Annotcdion : — Retd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776, 

981a. Extent of duty.]— (1) The duty of a 

railway co. under l^gulation of Railways 
Act, 1873 (c. 48), s. 17, to keep its canals in 
repair Sc open for navigation is not an 
absolute duty, nor, on the other hand, is it 
limited, as in the case of highway authorities, 
to acts of misfeasance. It is a duty to take 
reasonable care. 

(2) A railway co. acquired a canal 150 
years after it had been constructed. One of 
the locks collapsed. It was found that the 
baulks of timber on which the walls rested 
were laid transversely on the soil which 
formed the bed of the lock. The proper 
method would have been to lay the oaulks 
upon vertical piles driven into the ground : — 
Held : no evidence of negligence on the part 
of the railway co. that on the appearance of 
cracks in the walls & subsidence of the soil 
at the side of the walls they ladled to investi- 
gate the foundations of the lock, an operation 
which might have involved the closing of the 
canal for some months. 

(3) In order to found a claim for damages 
for the closing of a canal, pltf . must show that 
there has been caused to him thereby 
peculiar damaro greater than that caused to 
the general public. 

(4) An agreement by traders with a rail- 
way CO., that they woxild establish a gravel 
business near a cimal of the railway co.. Sc 
would pay a reduced rate to be afterwards 
agreed for the transport of gravel by the 
canal. Sc would erect machinery at their own 
expense, in consideration whereof^the railway 
co. would permit the traders to erect 
machinery Sc, other plant for carrying gravel 
over the canal Sc railway. Sc would repair 
the canal : — Held : to be void for un- 
certainty. 

(5) A district en^eer of the railway oo. 
has np general authority to enter into such 
an agreements — BnuNDT, Ciabk Sc Co., Ltd. 
V. Lokdon Sc Koetb Eastoen Rt. Oo., 
[19311 2 K. B. 334 ; 100 L. J. K. B. 401, 
0. A. ; 0ub nom. London Sc Nobtb Eastern 
Ry. Oo. V. BdttKdt, ChAEK & Oo., Ltd,, 145 
L. T. 269 ; 20 Ry. Sc Can. Tr. Oas. 92, O. A. 


Annotaiione to (1) Comil. OuUfoyle i>. Port cl Loudon 
Ai^OTity. tl»S2l t jL Ooiiltt. Harper 

V. Haden Sc Bona, Ltd., [19331 Ob. 998. 


V«WC». «i#«|tfiCKj5V9*-— WA iUlAA r W au«7.J| 

Blundy, Oi:.ark & Oo., Ltd. v. London Sc 
North Eastern Ry., No. 931a, ante* 

936a. What amounts to negUgenoe.] — 

BLt7NDY, OLARE Sc OO., LTD. V* LONDON Sc 
North Eastern Ry. Oo., No. 931a, ante* 

948a. Pumping from one level to another.] — 

Ellwell V. Birmingham Oanal Navigation 
Proprietors (1862), 3 H. L. Oas. 812 ; 10 
B. R. 323, H. L. 

970. Add* Annotalione : — ^Refd. Bhmdy, Clark Sc 
Co* V* London Sc North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Hall v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
546. 

978. Add* Annotation : — Expld. Sc ODistd. Oreat 
Western Railway v. Monmouthshire County 
Council (1929), 94 J. P. 6. 

978a. Liability of county council on 

covenant — ^Tow-path raised to avoid dooding.] 

— The construction of a canal involved the 
interception of a certain public road ; Sc the 
canal co., in accordance with its statutory 
obligations, carried the road over the canal 
by means of a bridge. The canal subse- 
quently became vested in a railway co., who 
were required under s. 17 of the Regulation 
of Railways Act, 1873 (c. 48), s. 17, to keep 
the canal open Sc navigable. At a later date 
the railway co. entered into an agreement 
with the county council having jurisdiction 
in the locality under which the council agreed 
to remove the bridge Sc to construct a new 
bridge in substitution therefor ; Sc the 
council covenanted that they would ** from 
time to time Sc at all times thereafter well Sc 
sufficiently maintain Sc repair the new bridge 
Sc the roadway Sc footpaths upon the same 
Sc the approaches thereto.'* The agreement 
provided for a headway of six feet between 
the arch of the new bridge Sc the towing-path 
passing ^under it. The bridge Sc the neigh- 
bouring part of the oanal for conslderahle 
distances on both sides of the bridge were 
in a mining area which had been subsiding 
for a long time prior to the agreement ; Sl 
within sixteen years therealter, owing to 
farther subsidences, there was a general 
sinking of the bridge, Sc the towing-path. 
As, however, the water lev«d remainea the 
same, the railT^ay co. found it necessary, in 
order to avoid Hooding, to raise the towing' 
path— the resulting effect being that the head- 
way between the bridge Sc the towing-path wa 
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reduced' to four feet sbc inches, which wa$ 
insudlcient for the convenient working of 
the canal :—3eld : the covenant on the part 
of defts. to ** maintain the bridge did not 
impose upon them an obligation to raise the 
bridge so as to obtain the six feet of clearance 
for the use of the waterway, even although 
pltfs. bad found it necessary to raise the 
towing-path. — Great Western Ry. v, 
Monmouthshire County Council (1920), 
94 J. P. 6 ; 27 L, G. R. 669, 0. A. 

980, Add the following paragraph : — 

The right to navigate the dredged channel 
is confined to vessels paying duos to enter or 


leave the canal, Sa the right of navigation 
does not include a right to ground on the 
bank (per Our.). — 

1032. Add. Annotation : — ^Refd. Ooleshill v. Man- 
chester Oorpn., [1928] 1 K. B. 776. 

1043a. Agreement void for uncertainty.] — Blundy, 
Clark Sh Co., Ltd. v. London &: North 
Eastern Ry. Co., No. 931a, ante. 

1043b. Authority of district engineer.] — Blundy, 
Clark & Co., Ltd. v. London & North 
Eastern Ry. Co., No. 931a, ante. 
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English and Empiri! Digest Sitpplement. 


RATES AND RATING. 


Part I. — Liability to be Rated. 


6. AM, Annotations : — Oonsd. li. 0. C. v. Hack- 

ney B. 0., [1938] 2 K, B. 588. Held. Beitram 
V. Wightman, [1986] 2 All PJ. R. 487. 


7. Add. Annotations: — As to (!) Consd. Re 
Southern By* Co* (1935), 163 L. T. 106* 
Refd. Bertram Wightman, [1936] 2 All B. B. 
487. 


PART I. SECT. 1. 


8 HI. Sect. 476 

of the Halifax* City Cbartop applies to 
cjases when the interest of the occupier 
of real estate is assessed as well as to 
cases, when the owner of the real 
estate is assessed* & a retroactive 
assessment may he made under s. 476 
for the business tax authorised by the 
legrislation of 1918. — Halifax v. Dill* 
[1929] 1 D. L. R. 643 ; 60 N. S. R. 219, 
CAN. 

y i. .] — Re Coleman 

Township & Nobthern Oni'abio 
Light & Power Co., Ltd. (1927), 60 
0. L. R. 405.--CAN. 


y iL Mercantile business.] 

— On the question whether the business 
of manufacturing lumber is a “ mercan- 
tile business *' within Rural Munici- 
pality Act. R. S. S., 1920, 8. 232, which 
provided for the assessment of every 
person who was engaged in mercantile 
business & owner of a stooh in trade 
liable to assessment : — Held : it Is a 
mercantile business. 

Under a statute authorising the 
assi^sment of land* buildings* 
business/' a stock in trade is not 
assessable. — Peakse & Edworthy 
Bros. v. Rural Municipality of 
Bjorkdale, B. F. Harris Co., Ltd. 
V. Rural Municipality op Bjork- 
dale. [19291 2 D. L. R. 507, 637 ; 
1 W. W. R, 682 ; 23 S. L. R. 386.— CAN. 


y Hi. Tdesnee fee in lieu .] — 

Atlas Construction Co,, Ltd. v. 
St. John Ornr, [1931] 4 M. P. R. 100. 
—CAN. 


y iv. .] — A business having 

ooased prior to the year of levy of 
business tax, the fact of Its appearance 
on the assessment roll upon which such 
levy was made did not make the tax 
enforceable* os the property had ceased 
to lie rateable. — Re Lyman Bros., 
[19.32] O. K. 419; 3 D. L* R. 343 ; 
revsd., [1933] 1 D. L. R. 738 ; O. R. 
159.— CAN. 


tis? 


- V. .] — A practising den- 

Incorporated a co. with power 
inter alia to buy, hold Sc sell real estate 
Sc to carry on the business of real estate 
agents. He held all but two shores & 
he contended that his purpose was that 
the CO. manage bis own property & 
control real estate lor the Investment 
of his own money, not for speculation. 
He conveyed his real estate property 
to the CO. In exohonge for shares. 
These lands increased considerably in 
value Sc were sold at a profit. He 
contended that such profits wore 
accretions to capital & not income made 
in the business of buying Sc selling real 
estate Sc, therefore, net subiect to 
assessment as such ; — Held : these 
profits were profits acquired In a scheme 
for profit making, which applt. oo. was 
putting into efiect as part of its busi- 
ness, therefore, were liable to assess- 
ment under the ^ovlnoial Income Tax 
Act. — Merritt kbalty Co., Ltd. v. 
Brown. [19321 S. O. II. 187 ; 2 D. L* R* 
466 ; affa.. 119.32] 1 W. W. H. 234 j 1 
D. L. R. 796 ; 44 B. C. R. 438.— CAN. 

y Vi. Club.] — Ontario 

Assessment Act, B. S. O., 1927, s. 9 (9) 


does not apply to a horse-raolng club 
which serves meals for only two weeks 
each year during raoe meets. — O n- 
Ti^Rio Jockey Club v. Toronto, 
[1932] 4 D. L. R. 423 ; O. R. 637 ; 
on appeal, [1934] S. C. R. 223 ; 2 
D, L. R. 254.— CAN. 

y vii. .1 — One of the prem- 

ises in question herein was leased 
from the owner by Falcon OUs, Ltd., 
which sublet it to S. Sc S., who operated 
a filling station thereon as their own 
business, S. & S. hired the heJp, 
regulated their hours, paid the taxes 
Sc took the profits or paid the losses. 
They also ciarried on other businesses 
there, such as repairs, the sale of lyres, 
greasing, etc. Under their lease they 
were obliged to sell the products of 
their lessor, said oil oo.. &: ktMDp certain 
stocks Sc their signs were controlled : — 
Held : the elation was an “ inde- 
Iiendent filling station " under Winni- 
peg Charter, 1918, s. 282. — Falcon 
OiiA. Ltd. V. WiNNii»Eo City, 
Imperial Oil, Ltd. v. Winnipeg City, 
[1936] 1 W. W. R. 305 ; 1 D. L. R. 
790 ; 43 Man. L. R. 657.— CAN. 

y vHi. .] — Toronto Corpn. 

17 . Famous Players* Canadian Corpn. , 
Ltd., [1936] S. 0. R. 141 ; 2 D. L. R. 
129.— CAN. 

y ix. ^.3 — In fixing tlio 

“ annual rental value ” of business 
premises for the purpose of levying the 
business tax under Winnipeg Charter, 
1918, the test must be the market value 
of the use of the premises for the year in 
question. Whei-o the premises art^ 
occupied by their owner that test is how 
miwjh rent possible tenants would pro- 
bably pay, &, in considering possible 
tenants, the owner must be Included. 
The solution cannot be based on actual 
facts, a certain amount of speculation & 
assumption must com© into play, but 
all the elements ought to be groimed & 
fairly considered. — National Trust 
Co. 17 . Winnipeg City, [1937] 2 
W. W. R. 90.— CAN. 


y X. .] — ^The business tax 

assessed under the City Act, 1934, is 
not a tax on land. — ^M oose Jaw City 
17. British American Oil Co.. Ltd., 
[1937] 2 W. W. R. 35 ; vtffd. 2 W. W. R. 
309.— CAN. 


y xi. — — Sect. 282 of Winni- 

peg Charter, 1918, as amended, pro- 
vides for “ a business tax based on the 
annual rental value of the premises 
occupied " : — Held : the “ rental 

value " must be confined to the 
particular yciar for which the assess- 
ment is made. Neither the past nor 
the future value can have any direct 
infiuenoe on such value. — City Dairy, 
Ltd. 17. Winnipeg City, [1937] 2 
W. W. R. 44 ; 2 D. L. R. 259.— CAN. 


y xU. .] — ^A tenant of busi- 

ness premises who intended to move 
to smaller Sc less expensive quarters 
was persuaded by the owner to remain 
at a lower rent. The owner knew that 
many other premises suitable for the 
tenant were then available at a low 
rent Sc he wished to keep his premises 
occupied at ahnoet any price. The 
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tenant wished to avoid the trouble Sc 
expense of moving : — Held : the actual 
lower r(Uit agreed upon under said cir- 
cumstances was not, as a matter of 
principle, “ the annual rental value *’ 
of the premises for that year within 
Winnipeg (charter, but, in the absence 
of any evidence of their rental value 
other than that upon whi<jh the assess- 
moiiti was based Sc tbe rimt actually 
paid by the tenant, that actual rent 
must be taken t-o be the nearest 
approach by evidence to the rental 
value for the year in question.- — 
Newton (W. S.) & Co. v. Winnipeg 
Crry, 11937] 2 W. R. 351.--CAN. 

hhi. .] — Held.: under <31ty 

of St. John Assessment Act, 1918, two 
classes of person are liable to assess- 
ment : those who are actual inhabi- 
tants Sc residents, & those who are 
constructively so by sect. 6 (3). — 
Tennant i?. St. John City (1932), 5 
M. P. R. 107.— can. 

hh (p. 425) i. Loblaw 

Gbooetbriab Od„ Ltd. i7. Toronto 
CORPN., [1936] S. 0. R. 249 ; 3 1>. L. R. 
346.— CAN. 


Iff 1, .) — Re Stout Sc 

Toronto, [1927] 2 D. L. R. 1100 ; 60 
O. L. R. 313.— CAN. 

tti ii. .] — Re Donald 

Mason & Co. (Ont.). [19271 4 D. L. R, 
1061 ; 61 O. L, R. 350.— CAN. 


lit lU. -.] — Money received 

by manufacturers imder fire policies 
insuring them in respect of loss of net 

S rofits that would have accrued had 
tiero boon no interruption of business 
caused by fire is income from a buslnebS 
vdtbin the meaning of sect. 2 of 
British Cohimbia Taxation Act, R. S. 
B. C., 1924, Sc accordingly is to be 
brought into accoimt in computing the 
net uicome chargeable to tax under 
that Act. — R. V. British Columbia 
Fir Sc Cedar Lumber Co., IjTD„ 
[1932] A. C. 441 ; 101 L. J. P. C. 113 ; 
147 L. T. 1 ; 48 T. L. R. 284, P. C.— 
CAN. 


Iff iv. .1 — Resp. 00 . was 

incorporated to (inter alia) '** purchase 
. . . lands &: to sell " the same Sc, 
although it had wide powers. It was 
apparently fonncTd to acquire Sc resell 
at a profit. If possible, the property in 
question 'herein. Of its authoiised 
capital of 50,000 shares of $1 each 
five shares only were issued. It pur- 
chased a certain lot In V. for $40,000 
in 1926, Sc sold it for $70,000 in 1928; 
Sc the Minister of Finance sought to 
recover income tax on said difierenoe 
of $30,000, whioh, he contended, was 
profit made by the oo. It had not 
had, of oouTse, sufficient subsorlbod 
capital to make the purchase in the 
ordinary way Sc had consummated the 
deal by obtaining proportionate parts 
of the puiohase-piioe from Its snare* 
holders, in consideration of its imdor- 
taking to distribute the anticipated 
profits among them. Sc it did so dis- 
tribute them. The oo. contended that 
It had not made a profit In the ordinary 
course of its business, but had merely 
distributed to Its shareholders a capital 
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^8 to (4) Consd, Westminster Oorpn. v. 
Southern Ry. Oo., [1936] 2 AU E. R. 322. 

14« Add. Annotation : — Consd* L* 0^ 0* v. Hackney 
B. 0., [1928] 2 K. B. 588. 

15« Add. Annotaiio7v : — €onsd« L. C. 0* v. Hackney 
B. C„ [1928] 2 K. B. 688. 

16. Add. Annotation : — Consd. L. C. 0. v. Hackney 
B. O., [1928] 2 K. B. 588. Dbtd. Townley 
Mill Co. (1919), Ltd. v, Oldham Assessment 
Committee, [1937] A. 0. 419. 

17. Add. Annotation : — Expld. L. C. 0. v. Hackney 
B. 0., [1928] 2 K. B. 588. 


86. Add. Annotationa :---Consd. L. 0. 0. t?. Hackney 
B. C., [1928] 2 K. B. 688. Reid. Bertram v. 
Wightman, [1936] 2 All E. R. 487 ; Townley 
Mill Co. (1919), Ltd. v. Oldliam Assessment 
Committee, [1937] A. 0, 419. 

87a. .] — Lefts, were the overseere of a parish. 

Within the parish was a building, the pro- 
perty in which was vested in pltfs., managed 
by them in the early part of 1926 as an 
industrial school. After Mar. 1 926 the 
building was no longer used as an industrial 
school & pltfs. removed their stores & 


asset which had appreciated in value : 
— Reid f the $30,000 profit was 
** inooTQo '* of the oo. within the fnean- 
ingof Taxation Act, B. S. B. 0., 1924. — • 

g e Hastinos Stiiebt Properttbs, 
W)., [19311 1 D. L. R. 604 : [1930] 
7.W.R.561 


43B.O. R. 209.— can: 
.] — On the o^ro- 


3W, 

Iff V. 

priatiou of the property of a oo. being 
wound up annual payments were 
provided for which were held to be an 
addition to the fixed purchaso-prloe in 
consideration for the extended time for 
payment : — Held : such annual pay- 
ments were taxable as income of the 
CO. under Taxation Act, R. S. B. C., 
1924 (0. 264). — Esqotmalt Water 
Works Co. v. Lekminq, [1930] 1 
W, W. R. 401 ; 2 I). L. R. 37 ; 42 
B. 0. R. 168.— CAN. 

Iff Vi. — - — — — .] — On the expro- 
priation of the property of a co. being 
woimd up annual payments wore pro- 
vided for which were held to be on 
addition to the fixed purchaso-iirlce in 
consideration for the extended time 
for payment : — field : said sums were 
taxable under Part III., not under 
Part IX., of Taxation Act. R. S. B. C.. 
1924. — LSEMING V. ICSQUIMALT WATER- 
WORKS Co. (No. 2). [19311 1 w. W. R, 
148 ; 1 D. L. K. 615 ; 43 B. O. R. 231. 
-CAN. 

Iff vll. .] — R. V. British 

CotUMBU Fm & Cedar Lumber Co., 
[1930J 3 D. L. R. 609 ; 42 B. C. R. 
401.— CAN. 

fll vUi. Effect of death .] — 

K., a resident of the city of T„ died on 
Aug. 12. 1929. in 1928 he bad made 
a return to the assessihent comr. of 
the city of hie income received in the 
year ending Deo. 31, 1927. He w'os 
assoRsed on that return in 1928 & paid 
the Income tax duo in respect thereof 
in 1929. On Feb. 8, 1929, he made a 
return of the income received by him 
for the year ending Dec. 81, 1928, & an 
assessment of $365,120 was made - 
Held : his oxors. were not assessable in 
respect of an income that had not been 
received ; the income was received 
In 1928 by K. himself, whose death 
before the completion of the roll made 
impossible his assessment in 1929 for 
the 1928 income.— Kemp & 
Toronto, He National Tbuat Co. 
& Toronto, He Kilmer & ToiiONTo, 
[1930j 4 D. L. R. 91 ; 66 O. L. li. 423. 
—CAN# 

m ix. .1— This 

action was brought by a city oorpn. 
against P.’s executrix for the amount 
of the income tax purported to be Im- 
posod upon P. after his deo^o 
Held ; the at^mpt to tax P. after his 
death waa a mere nullity. — Toronto 
V. Powell. 11931) 3 D. h. R. 86 : 
4D.L.R.336; (mij 0. E. 495.-CjAN. 

ftf — Assessment 

Amendmtmt Act, 1930 <On«.).l— The 
amendments made to the Assessment 
Act by Assessment Amendment Act, 
1930, do not justify the assessment of 


The* atn retroactive 
operation ^ther over persons or taoome 


as to any period before that date. — 
Re National Trust Co., L-rm v. 
Toronto, (1931) 4 ID. L. R. 355 ; O. R. 
496.— CAi<. 

ffl jjI. — Several exeat' 

tors reading in different municipalities 
— Whether income taxable where deceased 
reMed.]~~Be Jost. [19321 3 D. L. R. 
656 ; 3 M. P. R. .52.— CAN. 

11! xii. A sscssmenl.]— By 

H. S. B. C., 1924, s. 61, the tax on 
inoome Is assessed upon the net 
income during the last preceding 
calendar year. Where the ** gross 
amount earned could not, owing to 
the nature of the business, be ascer- 
tained until after the time for making 
a return had expired 8e the money was 
not received until after the amount 
was ascertained : — Held : this sum 
should not bo included in the assos^ 
ment for that year . — He London & 
Brown (1931), 45 B. 0. B. 92.— -CAN. 

Iff xiii. Necessity for 

re^enoe — When assessment roU made 
wp. I— O ttawa Crrr v. Wilson, [1933] 
0. U. 21 ; 1 D. L. R. 273.— CAN. 

Iff xlv. .1 — ^The ileoision of 

a. District Ct. judge with respect, to the 
rat-o of Income tax payable by iinning 
cos. under Ontario Assessment A (T, is 
final. — T bok n. Hayward, [19361 3 
J). L. R. 125.- CAN. 

fff XV. .1 — ^Income tax Is not 

payable in Quebec by reason of having 
a house in Quebec used only at week 
onds.^ — Montreal v. Jacobs, [19361 2 
D, L. n. 246. CAN. 

ppp L — - — income not 

“ brought into ” Provinoe^Oheques .] — 
Resp.,.a Dominion co., which Is en- 
gaged in refining sugRf In British 
Oofumbia & has Its head office in 
Vancouver, had invested its surplus 

S roflts in Dominion bonds Sr shares of 
be Steel Co. of Canada, whose head 
office is at Hamilton, the bonds & 
shares being held by resp. in Van- 
couver. Obeqiies for the interest on 
these two investments were sent from 
Ottawa & Hamilton rospectivoly to 
resp. in Vancouver. Reap, ondorsod 
the cheques & immediately reniittod 
them to a bank in Montreal for clei>obit 
to the credit of an account which the 
resp. maintained there. The amount 
of the cheques was shown in resp/s 
profit & loss afjoount : — Held : the 
money represented by said cheques was 
inoome brought Into ” the province 
vrtthln sect. 42 (d) of Taiatlon Ao^ 
R. S. B. O., 1924.— A.-G. FOR BRITISH 
Columbia v. British Columbia Sugar 
Refining Co., [19311 3 ^y. 63® ; 

[1982] 1 D. L. R. 626 ; 44 B. C. R. 531. 
—CAN. 

nnn ii. - • " - — — — -.1 — He KoB- 

ins” [19S81 3 W. W. R. «3T : [l|37_l 
1 D. L. B. 69 ; 44 Man. L. R- 502. — 

CAN. 

fSrr -oeS 

of power on theSaint J. river shall bo 
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exempt from all municipal & other 
taxation Sc aasOHsment ” The (luestion 
before this ct. was whether or not the 
CO. was liable to be assessed In the town 
of G. F., N. B., where Its head office 
was, upon or with respect to Income 
derived by it from or l>y virtue of the 
sale of power generated ai- its plant iii 
G. F. from the use of the waters of 
said river : — Held : the oo. was not 
llablo to bo so assessed. — K elty v. 
Saint John River Power Co., [19311 
S. C. K. 349 ; 2 D. L. R. 553 ; affg,, 3 
M. l\ R. .56.— can. 

b (p. 4261 ii. .1-A 

householder ” for the purpose of 
exemption from Assossment Act. 
R. S. O., 1927, Includes a married 
woman owning proi»erty Sc paying 
taxes, etc., out of her own money. — 
He Mopfatt Sc Hamilton, 11932) 4 
D. L. R. 791.— CAN. 

b (p. 426) iii. 1“*“ 

Appt. ciorpii., as exor. of an estate, 
received in Ontario, during tbo year 
1932, income on behalf of & pavable 
to persons resident outside of Onturlo. 
It was assessed in respect of such in- 
come by resp. cslty. Sc the questions for 
determination were, whether applt. 
was entitled to exemption under 
sect. 4 (22) of Assessment Act, B . 8. 0. 
1927. & If so, to what extent : — Held: 
fot the purposes of sucih assessment, 
applt. was not a ** person ” within tho 
phrase “ all other persons ” In said 
sect. 4 (22) & was not entitled 

to exemption thereunder. — Toronto 
(General Trusts Oorpn. v. Ottawa 
City, [1935] S. C. R. 531 ; 2 D. L. R. 
337.— CAN. 

PART I. SECT. 2, SUB-SECT. 2.— A. 

y, .] — Ottawa Corpn. v. 

Ottawa Public School Board (1923), 
54 0. L. R. 633.— CAN. 

PART I. SECT. 2, SUB-SECT. 2.— B. 

^ i, Closed during trade depres' 

sion.] — Premises purchased by rosps. 
in 1923 were used by them as a malt- 
house imtil the outiimu of 1927, when, 
owing to trade depression, they dis- 
missed their staff k closed the promises 
indeflnitelv. a'ho pnmilscs were not 
subsequently utilised by resps. in any 
way. When the premises 
the machinery therein was left 
but none of it could be removed with- 
out damaging the building. ^ 

screening cylinder, which would cost 
more to remove than it was 
Rosps. tried to ecB tho 
failed to do so. Tho premises as they 
Kl wei^not capable of use save as 
o mnU-hoiise — field : the premises 
wore capable of being used there'had 
premises at any time, 
been no beneficial ft! 

premises during the year for which the 
noor rate was claimed. — Offaly 
Bounty Council Sc Riort^n fi. 
Williams, [1930] I. R* 39. IR. 

sa. IJoUing 

entry under Soldier Settlement Act,] 
PoplabVallky Rural ^BpNtci- 
palitt V* Moyer, (1929) 3 D. L. 

2 W. W. B. 88 ; 23 S. L. R. 628.— CAN. 
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furniture* The removal was completed in 
Apr. 1920 f except that a caretaker was left 
in possession with a few articles of furniture 
for ills use. In Mar. 1927 pltfs. decided 
to use the premises partly as an elementary 
school & partly for other purposes. Defts. 
rated pltfs. in respect of the building for the 
two periods ending Sept, 30, 1926, & Mar. 31, 
1927, & it was admitted that the rate was 
duly made & confirmed. Pltfs. objected 
that the rate was invalid, as there was no 
beneficial occupation by them. Upon their 
refusing to pay, defts. complained to the 
justices, who issued a distress warrant, & 
defts. seized a tramcar belonging to pltfs. 
Pltfs. did not appeal to quarter sessions, but 
took proceedings in replevin : — Held : 

(1) pltfs. were not in beneficial occupation 
during the relevant period, & were not ratable ; 

(2) the jurisdiction of the justices to grant 
a distress warrant depended on the question 
of actual occupation within the parish k not 
on that of beneficial occupation, & as pltfs. 
had faUed to show that the distress was 
unlawful, the action of replevin failed. — 
London County Council v. Hacknky 
Borough Counch., [1928] 2 K. B. 688 ; 97 
Ju J. K. B. 694 ; 139 L. T. 407 ; 92 .T. P. 138 ; 
44 T. L. R. 692 ; 26 L. G. R. 366 ; (1926-31), 

1 B. R. A. 249. 

Annotation : — As to (1) Consd. Townley Mill Co. (1919). Ltd. 

V, Oldham Assessment Committee, [1936J 1 K, B. 585. 

42. Add. Annotations: — As to (1) Held. Consett 
Iron Co. V. Durham County Assessment 
Committee for No. 6 or North-West Area 
(1930), 99 L. J. K. B. 277 ; London Playing 
Fields Society v. Essex (S. W. Area) Assess- 
ment Committee (1930), 144 L. T. 233 ; St. 
James* & Pall Mall Electric Light Co, v. 
Westminster (City) Assessment Committee 
(1932), 147 L. T. 396 ; Re Southern Railway 
Co. Appeals (1936), 152 L. T. 299 ; Robinson 
Bros. (Brewers), Ltd. v. Houghton & OhesW- 
Le-Street Assessment Committee, [1937] 2 
All E. R. 298. As to (2) Consd. West- 
minster Corpn. V. Southern Ry. Co., [1936] 

2 All E. R. 322. Refd. Railway Assessment 
Authority v. Southern Ry. Co., London 
County Council v. Southern Ry. Co., [1936] 

1 All E. R. 26. As to (4) Consd. Townley 
Mill Co. (1919), litd. V. Oldham Assessment 
Committee, [1936] 1 K. B. 685. Refd. 
Mitcham Golf Course Trustees v. Ercaut, 
[1937] 3 AU E. R. 460. 

62. Add. Annotation : — ^Refd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 

65. Add. Annotation : — Consd. L. 0. C. v, Hackney 
B. O., [1928] 2 K. B. 688. 

66. Add. Annotation : — Consd. L. C. 0. v. Hackney 
B. 0.. [192B] 2 K. B, 638. 


69. Add. Annotation : — Consd. L. 0. 0. p. Hackney 
B. O., [1928] 2 K. B. 588. 

73. Add. Annotation : — IMd. Re Southern Ry. Co . 
(1936), 163 L. T. 106. 

86. Add. AnnotaHon : — Consd. L. 0. 0. v. Hackney 
B. 0., [1928] 2 K. B. 688. 

87. Add. Annotation : — Consd. L. C. 0. v, Hackney 

B. 0., [1028] 2 K. B. 688. 

112. Add. Annotation : — Consd. Westminster 

Corpn. V. Southern Ry. Co., [1036] 2 AU E. R. 
322. 

116a. Levy of rates in stipendiary district by 

county council.] — 9 & 10 Viet. c. Ixv. created 
a stipendiary justice’s distinct. Under the 
Act the quarter sessions of the county could 
levy rates on the district in the same manner 
as was then authorised for making county 
rates. There were now two county boroughs 
under the Local Govt. Act, 1888 (c. ’41), in 
the district ; — Held : on a question submitted 
summarily to the ot. under Local Govt. Act, 
1888 (c. 4), s. 29, the county council had the 
power to levy the rates on such part of the 
stipendiary district as was not included within 
either of the county boroughs, k the lia- 
bility of the county boroughs could be re- 
deemed by an adjustment under Local Govt.. 
Act, 1888 (c. 41), s. 32 . — Bx p. Stapfobd- 
SHiiiE Quabtor Sessions (Chairman) (1889), 
54J. P. 72; eT. L. R. 45. 

122. Annotations : — Delete “ Consd* Jones v. I, R, 
Oomrs., Sweetmeat Automatic Delivery Co. 
V. I. R. Oomrs., [1896] 1 Q. B. 484.” 

Add. Annotation : — ^Refd. Gee v. Hazleton, 
[1932] 1 K. B. 179. 

185. Add. Annotation : — Consd. Westminster 

Corpn. V. Southern Ry. Co., [1936] 2 All E. R. 
322. 

189. Add. Cftefion;— (1926-31), 1 B. R. A. 183. 
Add, Annotations : — Apld. Towler v. Thetford 
Rural Council (1929), 99 L. J. K. B. 268. 
Refd. Cleobury Mortimer Rural District 
Council V. Childe, [1933] 2 K. B. 368. 

139a. Shooting rights.] — Towleb v, Thetford 
Rural Council, No. 652b, post 

149. Add. Annotation: — Refd. Re Southern Ry. 
Co. (1936), 163 L. T. 105. 

150. Add. Annotatio7i : — Consd. Westminster 

Corpn. V. Southern Ry. Co., [1936] 2 All E. R. 

164. Add. Annotations : — Consd. Salisbury House 
Estate V. Fry, [1930] 1 K. B. 304. Apld. 
Towle V. Improved Industrial Dwellings Co., 
17 Tax Cas. 231. Refd. Re Southern Ry. Co. 
(1036), 163 L. T. 106. 

155, Add. Annotation : — Consd, Westminster 

Corpn. V. Southern Ry. Co., [1936] 2 All E. R. 
322. 


PART 1. 8E0T. 2, 8UBHSB0T. 8.— 
B. (I). 

t i. Stafioti not 

oooupying tbe land In an official 

capacity under the Crown.— 

CoomiAKS Town St Kxno, (10251 ^ 

D. L. R. 660 ; 56 O. L. R. 477.— 
OAK. 

PART 1. 8B0T, 2, SUB-SECT. 4.— A. 

118 1. JVeceaaitv/or.l—CnfassToacRCB 
(MXTOB, KTO.) V. PTNS, GOULD, 
OUTKNBSS, 119281 N, Z. L. B. SlO^— 

N.Z. 


PART I. SECT. 2, SUB-SECT. 4.— B, (o). 

•b. Licence to cut timber.]— The holder 
ot a permit to cut timber on Pomlnion 
lands is not the ** occupant witbiu 
Rural Municipality Act, R. S. S. 1020, 
o, 80, ot the land include in the berth ; 
& since, in assessing him as such, the 
assessor acts without iurisdictlon, the 
confirmation ot the assessment by the 
Saskatchewan Assessment Commission 
docs not, under the effect given It by 
sect. 270 of a#id Act. prevent him from 
detending an action to ooUeot the taxes. 
— Buokhand McmoipAUTT 

V. PoNAS.nsoN 8c RonroK, (19281 1 
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D. L. R. 4S6 ; J1928J 1 W. W. R. 40 ; 
22 Saak. L. R. 326.— CAN. 

^so. Lessee of right of toav*l*^A lessee 
of a portion ot the right ot way of the 
Canadian Paoiflo R^way who Is in 
physioal possession thereof la subjeot 
to assfjssmont as an ** occupant ' 
within the City Act, 1926, a. (3). 
although the land iteelt is specially 
exempted by law from taxation.— 
Maple IncAP Mmum Co., I/ro* 
Wbybuek, Cmr or (Sai&.h (19291 4 
D. L. B. 1068 ', 2 W. B. 452.— 
CAN. 
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156, AM> Annotation :--Consd, Westminster 
Corpn. V. Southern Ey. Co., [19361 2 All E. R. 
322. 

167* Add, Annotation :~-Consd. Westminster 
Oorpn. V, Southern Ry. Co., [1936] 2 AH E. R. 

822. I 

160* Add, Annotations : — Consd. Westminster 
Oorpn. V, Southern Ry, Co., [1936] 2 All E. R. 
322. Held. L. 0. 0. v. Hackney B. C., 
[1928] 2 K. B. 688. 

162. Add. Annotation : — Consd. Westminster 
Oorpn. V. Southern Ry. Co., [1936] 2 All E. R. 
822. 

168# Add, Annotation: — Consd# Re Southern By. 
Oo. (1936), 163 L. T. 105. 

168a. — — .] — Re Southern Ry, Oo., No* 

226qq, post. 

171. Add. Annotations : — Consd. Robinson Bros. 
(Brewers), Ltd. v. Houghton & Chester-Le- 
Street Assessment Committee, [1937] 2 

All E. R. 298. Reid. Manchester Oorpn. 
V. Bolton Assessment Committee Sc West- 
hougbton Urban District Council (1930), 144 
L. T. 618 ; Railway Assessment Authority v. 
Southern Ry. Co., London County Council 
V, Southern By. Co., [1936] 1 All E. R. 26. 

178. Add. AnnotaMons : — As <o (1) Apld. Gooding 
V. Benfleet Urban District Council (1933), 
49 T. L. R. 298. As to (2) Consd. West- 
minster Corpn, V. Southern Ry. Co., [1936] 
2 All E. R. 322. Generally, Reid. New Liver- 
pool Eastham Ferry & Hotel Oo., Ltd. v, 
Ocean Accident Sc Guarantee Corpn., Ltd 
(1929), 142 L. T. 349. 

185. Add. Annotation Reid. Townley Mill Co 
(1919), Ltd. V. Oldham Assessment Com 
mittee, [1936] 1 K. B. 686. 

189. Add. Annotations Ilford Oorpn. v 


Mallinson (1932), 96 J. P. 186; Townley 
Min Co, (1919), Ltd. v. Oldham Assessment 
Committee, [1936] 1 K. B. 685 ; Bertram 
V. Wightman, [1936] 2 All E. R. 487. 

198. Add. Annotation : — to (1) Reid. Re 
Southern Ry. Co. (1936), 163 L. T. 

202. Add. Annotation : — Reid. Towle v. Improved 
Industrial Dwellings Co., 17 Tax Gas. 231. 

218. Add. Annotation : — As to (3) Consd. L. C. 0. v. 
Hackney B. C., [1928] 2 K. B, 688. 


Sub-sect. 4. — Under Rating and Valuation 
(Apportionment) Act, 1928 (c. 44). 

Agricultural hereditaments.] — See Local 
Government Act, 1929 (c. 17), s. 67, & Nos. 
345a, 552a, 955a, post. 


226a. Industrial hereditaments — Whether used as 
factory or workshop - Test to be applied.] — 
In determining whether a hereditament 
occupied & used as a factory is primarily 
occupied & used for pu^oses which are not 
those of a factory it is the actual use to 
which the heredit^ent itself is put that has 
to be considered, & not the use to be made 
of the products of the hereditament or of the 
work there carried on. — Moon (Lambeth 
Revenue Officer) v. London County 
Council, Potteries Electric Traction 
Co., Ltd. v. Bailey (Stokb-on-Tbent 
Revenue Officer), [1931] A. C. 161 ; 100 
L. J. K. B. 163 ; 144 L. T. 410 ; 96 J. P. 
64 ; 47 T. L. R. 164 ; 29 L. G. R. 131 ; 
(1926-31). 2 B. R. A. 673, H. L. 


Annotaiions : — Consd. Toofrood Sc Sons, I^td. v. Green (1932). 
96 J. P, 249. Retd. Botfcomley v. West Derby Assessment 
Committee, etc., etc. {19311. 47 T. L. 11. 468 ; Camarthen 
Revemie Officer i>. United Dairies (Wbolesale), Ltd. (1931), 
95 J. P. Jo. 88 ; Sedgwick v. Watney. Combe, Reid & Co., 
[19311 A. C. 447. 


PART I. SECT. 2, SUB-SECT. 6.—C. 

•d. Ountfr rated for whole, property-- 
Notiat that varoelf* ofhmd sold to epe/d/kd 
persons — Whether miMcient n>dice of 
change of ownershw.] — Cleakview, 
Ltd. V. Yatala South District 
Council, [1927 1 S. A. 8. R. 556, — AUS. 

PARt 1. $B0T, 2, SUB-SECT. 6. 

202 i. What amounts to separate 
occupation — Fkds.} — ^Dwelling-hoiiflos, 
each hitherto occupied as the residence 
of one family, wore divided by struc- 
tural alterations into separate resi- 
dences, each consisting either of a flat 
or of a sizude apartment. This work 
was done m some oases by the pro- 
prietors of the bouses, in other oases by 
lessees. The fiats were then let on 
yearly leases, dc the apartments by the 
month, the rents covering the exclusive 
use of the flats or apaitments. Sc the 
use of hall Sc staircase, central beating 
Sc supply of hot water, oocupleris rates, 
Sc the servioes of a caretaker who per- 
formed a number of duties in con- 
nection with the bnOding : — Held .• as 
the tenants of the flatslc apartments 
were not merriy Inmates of the hotises 
under the landlords, but were exclave 
occupiers of distinct Sc separate tene- 
ments, each fiat Sc each apaitimmt 
fell to be sepaaMtely entered in the Roll 
at a yearly rent or value represent}^ 
the Proportion af the rent pwd to^tho 
Ij^dlprd which could fidriy be a^i- 
buted to the occupation of the herit- 
able subieots,— 'WBiGWr v. Ql^ow 
Asaassp^, U866) S. 0. 844.— «OOT. 

PART I. HOT; 2, BUMBOT. 7, 

208 i# Beesd^ 82 S. a R. 508# 


PART 1. SECT. 3, SUB-SECT. 2. 
b. Delete. 

0 . For citation read “Canadian 
Niagara Power Oo. v. Stamford ; 

ELECTRXOAL DEVEI.OPMENT CO. V. 

Stamford ; Ontario Power Co. v. 
Stamford. 

0 L Stock assessed for business 

to.)— Income from stock in a oo. 
assessed for business tax is not exempt 
from municipal income tax by Assess- 
ment Act, R. S. O.. 1927, B. 4 (20).— 
Bbadburn V. Peterborough. [1934] 
8 D. L. R. 684; O. R, 566.— CAN. 

PART 1. SECT. 8, SUB-SECT. 4. 

sa. Agricultural lartds d* hcrUages— 
Piggery. J — Held : entitled to benefit of 
Act.— INLAND Revenue v. Renfrew- 
shire assessor, [19301 S. C. 345.— 

SCOT. 

— Qolf course — AdditioruU refit 
paid for gracing rights.) — Held : not 
enUtIwJ to ^eflt 
Revenue v. Ross 8c CJromartv, [19301 
8. C. 404.— SCOT. 

•0# House dt garden adjoining 

nursery garden.) — Held: not entitled 
to benefit of Act. — 

ASSKSROR 0. Findlay Bros., [19301 
S. O. 407. 


SCOT. 

.h-Held: entitled to 

iHineflt flf Act.— Dpuo^ «. Knn^ 
BURGH Assessor, (1931 J S. 0. 407. 
SOOT. 

•e. poultry farm.}-- 

Hdd : they did not fall to assjM^ 
as a unum 

shire Assessor, [1982] S, o. 444 . 
SOOT. 
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sf, Farm for breeding silver 

/axes.]— HeW : not entitled to benefit 
of Act. — Inland Revenue v. AitDROss 
Estates Co., [1930] S. 0. 487.— SCOT. 

gj., jjouae occupied by chief 

constable vrith gracing grtnind aiUiched.) 
— Held : not entitled to benefit of Act. 
— Inland Revenue v. Banff As- 
sessor, [1930] S. C. 562. — SOOT, 

sh. Farmhouse sublet as dwell' 

ing'house.]—T[eld : not entitled to 
benefit of Act,— F ife Assessor r. 

T11USTKK.S, [1931] S. C. 412. 

—SCOT. 

Plot rented for future build' 

ing—Pbmghed for crop.]—Hetd: en- 
titled to benefit of Act.— A beboobn 
Estates Co. v. Edinburgh Absbsbob, 
[1935] S. C. 868.— SOOT. 

gt, ZHcteUing-houses erected by 

mwll landholders for own ttse.]— 
Dwelling-houses erected or acquired 
by smful landholders for their own 
occupation & use on holdings of which 
they are tenants, & which are not larger 
than is reasonably nocessair for t^ir 
accommodation, are ^ricnltural herit - 
ages U entitled to derating.— I nver- 
ness-shire assessor V. Maokat, 
[1930J S. C. 300.— SCOT. 

ij. Industrial lati^ dr heroes— 
Factory or workshop— Meaning oj 
** used.**] — In determining the question 
whether “silent works,^* i.e.# works 
standing Idle were or were not in- 
dustrial lands & heritages 
the word “ used “ did not mean fit & 
ready for immediate use.” but meant 
“ actually In use,” BUblect to ^e 
qualification that works in which for 
the moment no work was being done 
owing to some temporary cause, as 
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226b, — - Potential ufer Insufflolent,] 

— The words ‘‘ occupied dc Xised ” as a factory 
in the definition of industrial hereditament ” 
in Hating Sc Valuation (Apportionment) Act, 
1928 (c, 44), s. 8 (1), iiMly actual, ^ not 
merely potential user. Therefore where a 
cotton-mill, though fully equipped & ready 
to restart work at any time, had, at the 
material date been closed for fourteen months 
owing to trade depression ; — Held : it was 
not an industrial hereditament. — ^Y atbs 
(Hevenue Officer fob Bubnlby Assess- 
ment Area) v. Burnley Rating Authority 
(1933), 97 J. P. 226 ; 31 L. G. B. 322, D. C. 

226c. Particular Instances — Printing 

works of tramway undertaking.] — The owners 
of a tramway undertaking occupied certain 
printing offices So works used exclusively for 
tlie printing of tramway tickets So other 
matter required for the purposes of their 
undertaking. The hereditament in question 
was a factory within the Factory So Workshop 
Act, 1901 (c. 22 ) : — Held : the hereditament 
was not primarily occupied So used for pur- 
poses which were not those of a factory or 
workshop So was therefore an industrial 
hereditament. — Moon (Lambeth Revenue 
Officer) v. London County Council, 
[1931] A. C. 161 ; 100 L. J. K. B. 163 ; 144 
L. T. 410 ; 96 J. P. 64 ; 47 T. L. R. 164 ; 


29 L. G. R. 181 ; (1926-31), 2 B. R. A. 578, 
H. L. ; affg,, [1931] 1 K. B. 885, C. A. 

226d. Omnibus r^alr shop.V— 

An omnibus co* operating a fieet of motor 
omnibuses occupied So used a hereditament, 
so far as material to the present appeal, for 
the manufacture of spare parts for the fieet 
So for other manufacturing & repair pro- 
cesses distinct from ordinary maintenance in 
connection with the fieet, The hereditament 
was registered as a factory ; — Held : the 
hereditament was not occupied So used for 
puiposes which were not those of a factory 
or workshop ; (2) the manufacture of an 

article needed to maintain differed from 
maintenance as used in 1928 Act, 
s. 8 (2), So the hereditament, except as to 
one paxt thereof used as a paint shop, was a 
factory within the sub-sect. So was an 
industrial hereditament. — Pottbkibs Elec- 
tric Traction Oo.,Lt». i?. Bailey (Stoke-on- 
Tbbnt Revenue Officer), [1931] A. C. 161 ; 
190 L. J. K. B. 163 ; 144 L. T. 410 ; 96 J. P. 
64 ; 47 T. L. B. 164 ; 29 L. G. R. 181, H. L. ; 
(1926-81), 2 B. R. A. 673 ; reveg. S. C. svb 
nom , Bailey (Stoke-on-Trent Revenue 
Officer) v. Pottebibs Flectrio Traction 
Co., Ltd., [1931] 1 K. B. 386, C. A. 

Annotations : — OoiiBd. Bottomley v. West Uerby Assessment 
Committee, etc., etc. (1981). 47 T. L. E. 488; Cardiff 
Revenue Offtoer v. Cardiff Assessment Committee, etc., 
etc. (19311 1 K. B. 47, 


contrasted with works for which there 
was no reasonable prospect of a re- 
sumption of business In the near 
future, mbcht be regarded as ** actually 
in use •* for the purposes of the sect. — 
Mitchull Bkos. V. Inland Hxvkntje, 
Inland Revbkue v, Stbphbns. Sons 
Sc Co., [19301 S. O. 531.*— SCOT. 

tk. lioome in decorators* 

premises where paints mixed,] — Held : 
not entitled to benefit of Act. — Inland 
Revenue v. Edinburoh Assessor 
(Sinclair's Case), [1930] S. C. 342.— 
SOOT. 

Editorial department 

of newspaper premises .] — HcW ; having 
regard to Sects, 4 (2) & 9 (8) of the 
Act, Sc Factories Act, 1901. s. 149 (4), 
the part of the premises in question 
was used for a purpose other than the 
manufacturing process carried on in 
the other pari of the premises. Sc there 
must be apportionment of the valua- 
tion. — OUTEAM & Co. V. Inland 
Revenue, [1930] S. C. 351. — SCOT. 


sm. Fish hatchery 4b ftsh” 

breeding ponds.] — Held : not entitle to 
benefit of Act. — Inland Revenue v. 
HOWIETOUN A NORTQERN FISHERIES 

Co., [19803 s. O. 365.— SCOT. 


sn. Baddter^s workshop 4b 

mfithy forming part of contraMor*s 
s<a5kw,3— r/eld .* not entitled to benefit 
of Act, ae being merely ancillary to 
contra(^r'8 bnsinoss. — ^ wordui! k Co. 
V. Inland Revenue, [19301 S. O, 885, 
—SCOT, 


AO* I " ’ "— I Hepair shoo 4b oaraos 

of omdraator.h-HMf noA^tlttodbe 
benefit of Acrt.-^WoRDiE v. Inland 
Revenue (No. «), [1980] S. a 870.— 
SCOT. 

HeU : not entitled to benedt of Act, 
The subject was »pt a factory or work- 
shop, in respect that the sawxxilU was 
* ' “ * t trade or for 

m Revenue 

[1980] S. O, 

379.— SCOT. 


gq. BeereaiUm grotmds for 

employees of industriat componsf,}^ 
: not entitled to benefit of Aot, 
as not being unum q^utd with factory.— 


Inland Revenue v. Falkuuc As- 
sessor, [1980] S. 0. 402. — SCOT. 

sr. Corporation slaughter^ 

houses.] — Held : entitled to benefit of 
the Act,— Inland Revenue v. Edin- 
burgh Assessor (Slaughterhouses 
Cask), [1930] 8. C. 429.— SCOT. 

gt, — .... Plasterers* wemises .} — 

Held : not entitled to benefit of Act.— 
Inland Revenue v. MTnttrb & Co., 
[19303 S. C. 465.— SCOT. 

gv, ^ Metal merchants* 

premises where scrap metal cut 4b 
bundled for blast furnaces.] — Held : the 
metals were adapted for sale " 
within Factory Sc Workshop Act, 1901. 
8, 149, k so the premises were entitled 
to benefit of the Act. — Brown, Mao- 
PARLANE & Co. V. Inland Revenue, 
Inland Revenue v. Edinburgh 
Assessor (Waugh's Case), [1930] 
S, C. 468.— SCOT. 

ggg, Hag merchants* 4b sask 

restorers* premises,] — Held: not en- 
titled to benefit of Act, since the 
articles were not altered or ** adapted 
tor sale."— Inland Revenue v. 
Easson Bros., [1930] S. C. 480.— 
SCOT. 

sx, Joiner*s workshop be- 

longing to co-operative society 4b doing 
work for society’s property. ] — Held : not 
entitled to benefit of Act, in respect 
that work carried on was not “ by way 
of trade or lor purposes of gain with 
Factory Sc Workshop Aot, 1901. — 
Inland Revenue v. paisley Provi- 
dent Co-opERATjvB Society, [1930] 
S. O. 497,— SOOT. 


sy, — Premises for demoliah- 

ing 4b reconditioning motor cars 4b 
sdling parts 4b scrap.] — Held: en- 
titled to benefit of Act, in respect that 
articles wore altered k adapted for 
sale. — Inland Revenue v, Oaflan, 
(19803 S. 0. 507.-*-SCOT. 


g-, — ^ Premises of asphaU 

work ooniraetors.] — Hekt : not entitled 
to benefit of Aot. — ^Inland Revenue 
V. OmtiOB k Go., [1930] 8. C. 518. — 
SOOT. 


gn, prefn4aea.l— 

Inland Rbvenur Colin Tubkibr, 
Ltd., [19801 S. O. 620.— SOOT. 
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sb. — — Warehouse, excise 

office, railway siding, 4b pend of distil- 
lery. ] — Held : not entitled to benefit of 
Act. — Distillers Co. v. Edinburgh 
Assessor, Distillers Co. v. Glasgow 
Assessor, [1931) S. C. 393.— SCOT. 

gg, — pgat moss.) — Held : 

not entitled to benefit of Act. — 
Aberdeenshire Assessor v. Mabr's 
Trustees, [1934] S. C. 204.— SCOT. 

bIi, J — Hrid .• not 

entitled to benefit of Act. — Lanark- 
shire Assessor v. Jeffray's Trus- 
tees. [1935] S. C. 381.— SCOT. 

gi, Blacksmith’s house 4b 

shop.]— Held : entitled to benefit of 
Aot. — Inland Revenue v. Wigtown- 
shire Assessor (1930), S. L. T. 381. — 
SCOT. 

sp. Bakehouse, shop 4b 

house.]— Held t entitled to benefit of 
Act. — Inland Revenue v, Wigtown- 
shire Assessor (1930), S, L. T. 381. — 

SOOT. 

gy. Joiner’s house 4b shed.] 

— Held: not entitled to benefit of 
Act. — ^Inland Revenue v, Wigtown- 
shire Assessor (1980), S, h. T. 381.— 
SOOT. 

•k, MxcepHons—DweUingJumse 

— Country Imehouse.] — Held : entitled 
to benefit of Act. — Inland Revenue 
S Assessor, [1930] 

gr. Country smithy.] 

—Held : entitled to benefit of Aot. — 
Inland Revenue e. Wiotownshibb 
Assessor, [1980] 3. O. 548.— SCOT. 

ge, Oowntry ioiner’s 

shop.]— Held : not entitled to benefit 
of Act. — I nland H^enue », wiG- 
TowNsmRB Assessor, [19801 8. 0. 
548. — BOOT, 

benefit of Ajpt.— I nland Revenue r. 

gg, — ,-,-,1— ETeW .* 

not entitled to benefit of Aot.— 
Scottish Motor Traction Go. v . 
Edinburgh Assessor, WYt™»JUTT. 
v.^GLwpw Assessor, (19811 S, O. 
416, — SOOT. 
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aaOe. Barge building & repairing 

yBXd*]—^Held : entitled to benefit of Act. — 
Babtok (Poplab Bbvbnub Opbiohr) V. 
Union Lightebagb Co., Ln?D,, [1931] 1 
K. B. 385 ; 100 L. J. K. B. 1 ; 143 L. T. 
650 ; 94 J. P* 177 ; 46 T. L. B. 601 ; 74 
Sol. Jo. 681 ; 28 L. G. R. 660 ; (1926-31), 

2 B. R. A. 742, 0. A. 

226!* — Coffee blending warehouse.] 

— Held : entitled to benedt of Act. — 
Barton (Sthjpnby Revenue Oppicbr) v. 
Twining (R.) & Oo., Ltd., [1931] 1 K. B. 
386 ; 100 L. J. K. B. 1 ; 143 L. T. 660 ; 94 
J* P. 177 ; 46 T. L. R* 601 ; 74 Sol. Jo. 688 ; 
28 L. G. R. 650 ; (1926-31), 2 B. R, A. 730, 
0. A. 

AmwtaHon Folld. Toogrood Sc Sons, Ltd. o. Green, Lipton, 
Ltd. V, Barton (1931), 47 T. L. R. 666. 

226g. Tea blending premises.] — 

Reeps. occupied & used premises which were 
registered under the Factory A Workshops 
Acts. They imported teas from Ceylon, 
Java, India, China, & other foreign countries. 
The teas were brought to the premises in 
question for blending, sifting, cutting, mill- 
ing, & packing for export abroad for sale 
wholesale to the public as tea. No tea went 
out of the premises until after blending, & 
no blended teas from the premises were 
supplied or istributed to any part of the 
United Kingdom, & no blended teas came 
into the premises. Apart from the basement, 
which was used & occupied solely as a tin- 
box factory, the premises were used (a) as 
premises for blending, sifting, cutting, mill- 
ing, & packing teas imported from abroad 
so as to make the teas suitable for export 
abroad for sale wholesale to the public as 
tea ; & (6) as premises for exporting abroad 
for sale to the public as blended tea the tea 
leaves so blended. There was no finding 
that wholesale business was carried on on the 
premises : — Held : the primary purpose of 
the occupation & use of the premises was a 
factory purpose, & therefore the premise 
must be derated. — Lipton, Ltd. v. Burton, 


[1932] 1 K. B, 204 ; 100 L. J. K. B. 629; 
145 L. T. 476 ; 96 J. P. 211 ; 47 T. L. R. 
666 ; 29 L. G. R. 642 ; (1926-31), 2 B. R. A. 
940, 0. A. 

226h. Cold storage.] — A heredita- 

ment was occupied & used for the refrigera- 
tion & the refrigerated storage of food & other 
produce. The hereditament was a factory, 
& the refrigeration was effected by means 
of an elaborate process involving the use 
of machinery. Seventy-five per cent, of 
the produce received was already refrige- 
rated & was kept by the occupiers in that 
state ; — Held : the hereditament was 

primarily occupied for the purposes of storage 
within exception (d) in 1928 Act, s. 3 (1). — 
Union Colo Storage Co., Ltd. v. Bancroft 
(Mancetester Revenue Officer), [1081] 
A. C. 459 ; 100 L. J. K. B. 271 ; 146 L. T. 
73; 95 J. P. 115: 47 T. L. R. 308; 20 
L. G. R. 279 ; (1926-31), 2 B. H. A. 886, 
H. L. ; affg., [1931] 1 K. B. 385, C. A. 


Annotations : — ^Distd. Oarmarthen Revoniio Officer v. 

Dalriefl (Wholesale), Ltd. (1931). 95 J. 1^ Jo. 88. Refd. 
Union Gold Storage Oo. v. Moon, [1932] 2 K. B. 648. 


Compare No. 226ss, post. 

226]. Premises where seeds cleaned 

for sale.] — A seed merchant’s warehouse was 
used for the cleansing & preparation for sale 
of seeds by the use of machinery. The 
revenue ofiicer objected to the inclusion of 
this hereditament in the special list as an 
industrial hereditament on the ground that 
it was primarily occupied Sc used for the 
purposes of wholesale distributive business : 
— Held : it was an industrial hereditament. — 
Hines (Ipswich Revenue Officer) v. 
Eastern Counties Farmers’ Co-operative 
Assocn., Ltd., [1931] A. C. 456 ; 100 L. J. 
K. B. 271 ; 146 L. T. 73 ; 95 J. P. 115 ; 47 
T. L. R. 308 ; 29 L. G. R. 279 ; (1920-31), 
2 B. R. A. 880, H. L. ; affg., [1931] 1 K. B. 
385, 0. A. 

Annotation : — Oonsd. Toogood & Sons, Ltd. v. Green (1932), 
96 J. P. 249. 


— Bespoke iailor*e 

premises A — Held: os to certain pre- 
mises, entitled to benefit of Act ; as 
to other premises, not so entitled.-—- 
Inland Hevenue v. Gunn, Ooluk & 
Topping, [1930] S. O. 389.— SCOT. 

sU. .l-Md; 

not entitled to benefit of Act. — A beb- 
BEEN ASSBBBOB t). COLLIE, [19321 B. C. 
304.— SOOT, , 

si. Held ; 

entitled to benefit of Act.— BRonm & 
Sons v. Glasgow Asbbssob, [1932] 
S. 0. 373.— SOOT. 

gm, Bookmaker's 

premisesA — Inland Revenue e. Mof- 
fat, [10301 S. 0. 412. — BOOT, 

sn. Boot repairing 

premisesA — Held : not entitled to 
benefit of Aot.^ — G lasgow Assessor 
«. Mathirson, [1931] S. O. 718, — 
SOOT, 

to. — — Phatoorapher*s 

shop At sltedio.] — Held .* not entitled 
to benefit of Act.— I nland Revenue 
e. Hampton, [19301 8. 0. 419.— SCOT. 

8p. Bakehofim At 

baker's AhopA — Held : entitled to 
benefit of the Act. — I nland Revenue 
0. Malcolm, (1080] S. 0. 437.— SOOT. 

aq, , I— -Hsld .* 

not entitled to benefit of Aot.— B bown 
(M. Sc A.) V, Glasgow Assessor, [1082 
a. C, 864,-HlOOT. 


Saddler's shop 

workshop A — Held : not entitled to 
benefit of Aot. — I nland Revenue v. 
Edinburgh assessor (Gibson's & 
AiXEN's Cases), [1930] S. C. 443. — 
SCOT. 

: Jeweller's shop A: 

workshop A — Held : not entitled to 
benefit of Act. — I nland Revenue v, 
Edinburgh assessor (Gibson’s & 
Allen’s Cases), [1930] S. O. 443. — 

SOOT. 

Shop for 

repair of it^Mng-machinesA — HeUl: 
not entitled to oeneftt of Act. — I nland 
Uevknue e. Avery (W. Sc T.), [19301 
S. C. 490.— SCOT. 

■■■ ■ ■ 1 — Held : 

not entitled to benefit of Act. — 
Avert (W. Sc T.) e. Glasgott Assessor, 
[19321 S. C. 421.— SOOT. 

gx, — — Creamery where 

milk pasteurised, chilled, d: bMed, 
prior to disirihutton,};^Held : entitled 
to benefit of Act.— I nland Revenih® 
V, Tranent Co-operative Society, 


[1930] S. C. 503.— SCOT. 


Plumbers' pre- 


Inland Revenue v. Cohn 
Turner, Ltd., [1930] S. O. 520. 


Premises Vfhere 
iinerv reconditioned ^ 

(.• nttt entitled to benrflt of 

W. WaiU), Ia®- »■ 9^^°^ 
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— Workshops of 
iecirical enginrersA — Held; not eii- 
Itlcd to benefit of Act,- -M’WnirrrEK 
fc Sons v, Glasuow Asbessoh, [1932] 
3. C. 407.— SCOT. 

sb. — SaumiakersA — 

!7eld .• not entitled to benefit of Act.— 
iLASOow Assessor v. Wright, Bind* 
& CELT., [1932] S. C, 393.— SCOT, 

Premises of lorry 

t? marine engine huilders.y^TIeld : 
mtltled to benefit of Act.— Olasoow 
Assessor r. Thorn ycroi^t (John 1.) 
fc CO., [19S2] S. C. 387.— SCOT. 

gA Engraver's sh^A 

—Held : entitled to benefit of Act.— 
Aberdeen Assessor v. L^den s 
Heirs, [1932] S. 0. 379.— SCOT. 

llorse-i 

wewisesA — Held- : net entitled^ to 
benefit of Act. — \yiciR & 

^JLASG 'W Assessor, [1932] fe. C. 368. 
iCOT. 

gl Workshops of co- 

meraUve society.]— Held : enUUed to 
leneflt of Act.— ST. CimiBERT’S Co- 
SmiATlVB Assoon. V. Edtnbitbgh 
[19811 S. 0. 388.-SCOT 

lot' entitled to benefit of Act.— S t. 

nUTHRERT'S OO -OPERATIVE AgBOON, V. 

Edinburgh assessor, [1932] 8. O. 
]40.— SOOT. 

aot "entitled to benefit of' Act,— 



Cases ssek — ssem . Ekolibh anb Emfibs Digest Supfubiieiiit. 


226k« •] — Held : entitled to 

benefit of Act. — Pbitchabd (Oabdiff 
HEVBN xrE OmoEB) V, Lewis (Wuxiah) & 
Sons, [1931] 1 K. B. 386 ; 100 L. J. K. B. 
1 ; 143 L. T. 660 ; 94 J. P. 177 ; 46 T. L. R. 
601 ; 74 Sol. Jo. 661 ; 28 L. G. R. 650 ; 
(1926-31), 2 B. R. A. 742. O. A. 

Annokrtion BeU. Toogood A Soxis, Ltd. v. Green (1932), 
101 L. J. B. 453. 

2261. •] — Applts., a firm 

of seed merchants, owned A occupied a 
hereditament consisting of a large warehouse, 
used for cleaning A testing seeds of their own 
growth for the purposes of sale, A certain 
subsidiary buildings, including offices, which 
were admittedly not used for industrial pur- 
poses. The hereditament was registered as 
a factory. A claim that the hereditament 
was an industrial hereditament was opposed 
by the Crown on the g:round that the premises 
were primarily occupied A used for the pur- 
poses of a retail shop. Bv a special case 
stated it was found that all the seeds were 
sold to customers other than the trade, that 
orders for the same were received by applts. 
at their offices, A that the seeds were des- 
patched from the warehouse in fulfilment of 
such orders. At the hearing in the House of 
Lords, in answer to a request by the House 
for further information as to the exact nature 


of the uses to whidi the hereditament was 
put, it was agreed that the seeds were sold in 
approximately equal quantities to trade 
customers A to customers other than the 
trade, that the retail sales were effected 
either by travellers or by letters addressed 
to the hereditament or by telephone ; that 
the offices had none of the physical features 
of a shop, A that the applts. had no accommo- 
dation adapted for the purpose of the 
physical resort of customers i~Eeld : the 
hereditament was not primarily occupied A 
used for the purposes of a retail shop A it 
was an industrial hereditament, — ^Toogoop 
A Sons, Ltd. r. Green, [1932] A, 0. 668 ; 
101 L. J. K. B. 453 ; 147 L. T. 201 ; 96 

J. P.249; 48T. L. R. 463; 76 Sol. Jo. 458 ; 
30 L. G. R. 301, H. L. 

AnnotaHons : — Oonsd. McGowan v, Osgoldcross Aesessmon^ 
Oommittee, West Elding of Yorkshire. £1936] 2 All E. K. 
170 : Eitz Cleaners, Ltd. v. West Middlesex Assessment 
Committee, £1937] 2 All B. R. 368. 

226m. Wool sorters,] — Held: 

entitled to benefit of Act, — ^Weathbrhbap 
(Bradford Revenue Officer) v. Bradford 
ASSESSBIENT OOMBflTTEE A LAYCOCK, SoN A 
Co., Ltd., [1931] 1 K. B. 386 ; 100 L. J. 

K. B. 1 ; 143 L. T. 650 ; 94 J. P. 177 ; 46 
T. L. R. 601 ; 74 Sol. Jo. 628 ; 28 L. G. R. 
650 ; (1926-31), 2 B. R. A. 632, C. A. 


Dalzikd Co-operative SoemrY v. 
Motherwell & Wishaw Assessor, 
Carluke Co-operative Society e. 
Lanarkshire Assessor, £1932] S. C. 

413.— SCOT. 

gj, Motor repair 

stiop,]--IJ€ld : entitled to benefit of 
Act, — Glasoow Assessor o, Hender- 
son & Co., £1932] S. C. 337.— SCOT. 

Monumental 

sculptor* s yards dt workshops,] — Held : 
entitled to benefit of Act. — MuiR & 
Gray v. Glasgow Assessor, £1932] 
S. C. 313.— SCOT. 


g|, Electrical repair 

shop acting firr irimrancc company .] — 
A oo„ whose principal hnsiuess was 
the repair of electrical machines, 
oocnpled premises consisting of a 
lance engineering shop 8c the ordinary 
adjnnots. The premises bore no re- 
semblance, otther Internally or ex- 
ternally, to a retail shop. No pro- 
vision was made for the reception of 
customers, & the bulk of tho oo.'s 
business was done to the orders of an 
insurance oo.» one of tho oonditions 
of whose policies was that, in the 
event of tho breakdown of machinery 
insured, tho Insurance co. could either 
repair tho machinery or pay for its 
repair at their option : — Held : tho 
insurance co. occupied a position 
analoTOus to that of a middleman. Sc 
that. In the whole olronmstanoes, the 
subjects did not fall within the ex- 
ception of a ” retail shop ** but f^ to 
be ente^ os ** indusmal lands Sc 
heritages.^*— Bbitisb Elbotrioax, Ee- 
PAXRS, Ltd. v. Glasgow Assessor, 
tl938i S. 0. 322.— SCOT. 

gn. IHstribuHee wholesale 

business — Whrdesale seed niereftonff 
premises where seeds clean^, sto^, » 
sold.]— HrM/ hot entitled to benefit 
of Act.— IKI AND RSVENtTB V, DONALJD- 
‘ “ “11 S. O. 348.— SOOT, 

- Premises of 
wholesale manufacturing chemists also 
dealing in proprietary medidnes.}-^ 
Held : the premises were Indtistnal, 
but were subject to 
iNLAND Revenue v, Hatrick A Oo., 
£19301 S. 0. 359.— SCOT. 

gp, Premises where 

proprietary whisky blended^ hotUed^ 


SON Sc Go., £1930] i 


boxed, db dispatched.] — Held : not 
entitled to bonofit of Act. — I nland 
Revenue c. Johnnie Walker Sc 
Sons, £19301 S. 0. 372,— SOOT. 

gq. .] — pield: 

entitled to benefit of Act. — B uchanan 
(James) Sc Co. e. Glasgow Assessor, 
£19321 S. C. 358.— SCOT. 

sr, Padory for treat- 

ing brewers* draff, grain, S yeast.]—- 
Held: entitled to benefit of Aot. — 
Inland Revenue v. Brewers Food 
Supply Oo. (No. 2), £1930] S. C. 383.— 
SOOT. 

gt, Warehouse of 

glass manufadvrers where glass cut to 
suit customers.] — Held : not entitled to 
benefit of Aot. — ^Pilkinoton Bros. v. 
Inland Revenue, £1930] S. C. 387.— 
SOOT, 

entitled to benefit of Act. — P ilkington 
Bros. r. Glasgow Assessor, £1932] 
S. 0. 330.— SCOT. 

»w. Premises /or (he 

repair of packing cases dt washing oj 
botiles of whis/iy blenders,] — Held : not 
entitled to benefit of Aot. — ^WniTR 
Horse Distillers v. Inland 
Revenue, £19301 S. O. 426.— SOOT. 

gvv, Wool brokers* d> 

Wool mcrdumts* premises,] — Held: not 
entitled to benefit of Aot. — M*Leod Sc 
Sons v. Inland Revenue, £1930]. S. C. 
434.— SOOT. 


gww. Brewers* pre- 

mises where beer chilled, carbordsed, 
bcdtled, packed, ^ dispatched.}— HHd : 
not entitled to benefit of Act. — 
Inland Revenue e. Maolachlans, 
Ltd., £19301 S. C. 449.— SCOT. 


not entitled to benefit of Aot. — ^I nland 
Revenue e. Wiluam Younger kc Go., 
£1930] S. O. 548.— SOOT. 


• Premises for cH- 

^]mg,\—He1d: not entitle to 

benefit of Act.— I nland Revenue v. 
Sharp & Go., £1930) S. 0. 463.— 
SCOT. 

gjjj, — Prifding fmehine 

mmufad/urers* distributing depot— Old 
machmes taken in past payment, 
mtUrned S sotd,h^Held r not • 
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to benefit of Aot. — Inland Revenue 
V. Dawson, Payne Sc Elliott, [19301 
S. C. 493.— SOOT. 

saa. — Creamery where 

milk pasteurised, chilled, d: bottled, 
prior to distribution,}— Held : entitled 
to benefit of Act. — Inland Revenue 
V, Tranent CX)-oprrativk Society, 
£19301 S. 0. 503.— SOOT. 

gbb, Premises where 

coffee essence bottled db pasteurised ,] — 
field; entitled to benefit of Aot. — 
Paterson Sc Sons v. Glasgow 
Assessor, fl931J S. 0. 432.— SOOT. 

• 00 . Wareluniae in 

Scotland of English. brcu)ery used for 
guiding, fining, bottling, db maturing 
beer.] — Held: not entitled to benefit 
of Aot. — ^iNLAND Revenue v, Whit- 
bread & Co., £19801 S. O. 516.— SCOT. 

•dd. — Premises where 

grain cleaned db dressed to make it fit 
for sale,] — Held : entitled to bonofit of 
Aot. — Inland Revenue v, Aberdeen 
Commercial Co., Inland Revenue v. 
Hutoheon, £1930] S. 0. 565. — SCOT. 


see. Wholesale pro- 

duce dealers db 1mm curers.] — Held : 
not entitled to benefit of Aot. — Laird 
Sc Go. V, Glasgow Assessor, £19311 
S. C, 442.— SOOT. 

sil, — Purposes of storage 

—Duty-free vxirehouse of distillery .] — 
Held : not entitled to benefit of Act.— 
Distillers Co. v. Inland Revenue, 
[19301 S. O. 329.— SCOT. 


not entitled to benefit of Act. — Soot- 
TiBH Malt Distiller^ liTD. v. Ini, and 
Revenue, £1980] S. C. 385. — ^SOOT. 

•hhu — Premises of cold 

storage company,] — Held : not entitled 
to benefit of Act. — U nion Gold 
Storage Go. v. Inland Revenue, 
£19301 S. 0. 337.— SOOT. 

•Jj. — — — Wholesale seed 

merchants* premises where seeds deaned, 
stored, dt sold,] — field .* not entitled to 
benefit of Aot.— Inland Revenue v, 
Donaldson Sc Go., £19301 8. C. 848.— 
SOOT. 

•kk, — Conirador*8 build^ 

ing where fodder cut, trushedh db niixed 
by machinery,)— H^ : not entitled to 
benefit of Act. — W obdxb 3c Oo. v. 
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22611. Scrap metal works.]— 

entitled to benefit of Act. — ^P iokin ^ 

BAUBGH EBVBNtnB! OffXCBR) V, LaNGBAURGH 
ABaBSSBiENT OOMBCCTTEB & BOBEBT CHEYNB 
A; Co., Ltd., [193y 1 K. B. 380 ; 100 L. J. 

K. B. 1 ; 143 L. T. 650 ; 46 T. L. B. 601 ; 

74 SoL Jo. 629 ; (1926-31), 2 B. B. A. 742, , 
C. A. I 

226o. .] — Held: entitled to 

benedt of Act. — ^L ofthousb (Langbaurgh 
Beventjb Officer) v. Langbaxtrgh Assess- 
ment Committee So A. Bainbridge, Ltd., 
[1931] 1 K. B. 386 ; 100 L. J. K. B. 1 ; 143 

L. T. 650 ; 46 T. L. R. 601 ; 74 Sol. Jo. 
629 ; (1926-31), 2 B. R. A. 742, C. A. 

, — — Rag sorters.] — A rag 

nierchant*s warehouse was occupied So used, 
as to one-third of its area, for the grading, 
blending So sorting of rags, &, as to two- 
thirds, for the storage of rags (a) awaiting 
these processes ; (6) in the course of pre- 
paration ; So (c) fully dealt with So ready for 
despatch to the rag merchant’s customers. 
The rags, after being subjected to the above 
processes, were sold wholesale to heavy 
woollen cloth manufacturers for use in the 
heavy woollen cloth industry. So until so 
treated were useless for that purpose. The 
revenue officer objected to the inclusion of 
these premises in the special list as an 
industi^ hereditament, on the ground that 
the premises were primarily occupied So used 
Jlor the purposes of wholesale distributive 
business or for the purposes of storage : — 
Held: (1) the hereditament was primarily 
occupied So used not for the purposes of 
wholesale distributive business, but for the 
conversion of the articles which entered the 
hereditaments into finished &: saleable 
articles by means of the processes to which 
they were there subjected, So that this was an 
adaptation for sale ; (2) the storage wsis 

merely incidental to those processes. There- 
fore the hereditament was an industrial 


hereditament. — K aye (Dewsbxtry BeventtE 
Officer) v. Burrows So Dewsbury Assess- 
ment OoMMiTTBE, [1931] A. 0. 464 ; 100 
L. J. K. B. 271 ; 146 L. T. 73 ; 95 J. P. 116 ; 
47 T. L. R. 308 ; 29 L. G. B. 279 ; (1926-31), 
2 B. R. A. 886, H, L, ; affg., [1931] 1 K. B. 
386, 0. A. 


226q. Bakehouse & baker’s shop.] 

— Besp. carried on a retail business in bread So 
confectionery in a hereditament comprising 
a shop with living rooms over So a bakehouse 
in the rear : — Held : the bakehouse, which 
made goods for the business, although a 
factory, was an ordinary part of a baker’s 
shop, So the whole hereditament was primarily* 
occupied & used for the purposes of a retail 
shop, So was therefore not an industrial 
hereditament. — ^Pinn (Wimbledon Revenue 
Officer) v. Kerslake, [1931] A. 0. 467 ; 
100 L. J. K. B. 271 ; 145 L. T. 73 ; 96 J. P. 
115 ; 47 T. L. B. 308 ; 29 L. G. B. 279 ; 
(1926-31), 2 B. B. A. 886, H. L. ; revagr., 
[1931] 1 K. B. 385, 0. A. 


Armotaiinns : — Distd. Toosrood & Sons, Ltd. v. Green (1032), 
96 J. P. 240. Folld. Wilkinson v. Sibley. [19321 1 K. B. 
194. Oonsd. McGowan v. Osgoldcross Assessment Com- 
mittee. West Riding of Yorlcslilre, [1936] 2 All E. R. 170; 
Ritz Oloanors, I^td. v. West Middlesex Assessment Com- 
mittee, [1937] 2 All E. R. 368, 


226r. •] — Held : entitled to 

benefit of Act. — Luton Revenue Officer 
V. Dbblky, [1931] 1 K, B. 386 ; 100 L. J, 
K. B. 1 ; 143 L. T. 650 ; 91 J. P. 177 ; 46 
T. L. B. 601 ; 74 Sol. Jo. 696 ; 28 L. G. B. 
550 ; (1926-31), 2 B. B. A. 742, C. A. 


226s. Motor repair shop So garage.] 

— ^A garage So motor repair depot was occu- 
pied So used for repairing motor cars, motor 
boats So agricultural tractors brought or sent 
to the premises by the owners, for garaging 
cars, So for the sale of petrol So small motor 
accessories, but the greater part of the 
business there carried on consisted in the 
repair of motor cars ; — Held : the heredita- 
ment was primarily occupied So used for the 


Inland Revonub, [1930] S. C. 365.— 
SCOT. 

gH. Factory for treat” 

ing brewers* draff, yrodn, S yeast .] — 
Held : entitled to benefit of Aot. — 
Inland Rkvbnuk v. B&bwbbs Pood 
Supply Co. (No. 2), [19301 S. C. 383.— 
SCOT. 

smm. Premises of 

public works contractor.] — Held : not 
entitled to benefit of Act. — I nland 
Hevbnub V. Mblvillb. Dundas & 
Whitson, [1930] S. 0. 477. — SOOT. 

snn. Warehouse in 

Scotland of English brewery used for 
guieting, fining, bottling, db maturing 
beer.] — HeM: not entitled to benefit 
of Act.— I nland Rbvbnub v. Whit- 
bread Sc 00., [19301 8. C. 516.— SOOT. 

too. Wholescde prO” 

duce dealers ^ ham curers. ] — Held : not 
entitled to benefit ^ Act. — ^L aiiu> So 
Co. V. Glasgow Assessor, [19311 S. O. 
442.— -SOOT. 

ftpp. Premises where 

machinery reconditioned db sold .] — 
Held not entitled to benefit of Aot. — 
Thos. w. Ward, Ltd. v. Olaboow 
Assessor, 11931] S. O* 43A--SCOT. 

UT, — ^ Ptimary purpose 

0^ ihan mat of fitdcry or urnksh^^ 
^ISefuse destructor of town oouno{l.h:: 
Held: not entitled to benefit of 
Act.— Paisley assessor v. InJjS^R 
Revenue, (IfiSOJ 8. a 839.— SOOT. 

sh^4bel!iie^d—Meld: not^S^to 


benefit of Act. — Inland Revenue v. 
Hampton, [1930] S. C. 419.— SCOT. 

gQQ, Corporation 

slavyhterhouses. } — Held : entllled to 
benefit of the Act, as the premises were 
primarily occupied & used for the 
purpose of a factory or workshop, A 
not for providing the necessary 
statutory facilities tor the slaughter of 
animals, a purpose which would have 
brought the ppemisos within ex- 
ception ( / ). — Ini^and Revenue v. 
Bdinburoh Assessor (Slaugiitbe- 
nousEs Case), [1930] S. C. 429,— 
SOOT. 

gpp^ Manufacturing it re- 

painnp shops of steamship oumersA^ 
Held : entitled to benefit of Ant. The 
premises were occupied for the pu^ 
poses of manufacture & repair, which 
were factory purposes, & as they were 
expressly Included among laotortes by 
the Factory & Workshwo Act, 1901, 
Sohed. VI, they were witnin the 1928 
Act.— Inland Revenue v. Clan Line 
Steamers, [1930] S. C. 44.5.— SCOT. 

soq. Creamery uihfre 

miVe pasteurised, ohiO^. d: 
prior U> dt^6u<4o».>— HeW * 
to benefit of Act.— I nland 
e. TbanENI Co-operative Society, 
[1930] S. C. 603.— SCOT. 

•IT. Freight’iransport lands ^ herii- 

49 


ground within the dock precincts 
leased to sbipownerH. the Inland 
Revenue Officer, in xdow of an under- 
taking given in Parliament, conceded 
that, with the exception of the custom- 
house, they were freight-transport 
lands & heritages. 

As regarded the custom-house, the 
buildings erected Sc owned by the 
oconpieb, the ground ont-wjth the 
dock precincts leased to the occupiers, 
& the cattle sheds ; — Held : thev were 
not freight transport subjects, in 
respect that they wore not occupied & 
used for dock purposes as part of a 
(lock undertaking, but for the special 
purposes of the ot^cupiers. — Clyde 
Navigation Trustees v. Inland 
Revenue, Inland Revenue v. kire- 
WAJ,L Assessor, [1930] S. 0. 454.— 
SCOT. 

Bock purposes — Offices^ Jo 

8tetJedi,re8 

entitled to benefit of Act,— C lyde 
Navigation Trustees p. Glasgow 
Assessor, [1931] S. 0. 400, — SOOT. 

gjgg, CatUe sheds adiacent to 

pier or dock,]— Held : not entitled to 
benefit of Act.— I nland Revento v. 
Orkney Steam Navigation (1930), 
S. L. T. 284.— SOOT. 

caa. Who may appeal (M to rlassifiea* 
iion— Officer of Inland Revenue— SeH. 
9 (10).]— HeWf; an appeal at his 
Instance was competent. — Inland 
Revenue v. Brewers Food Supply 
Co., [1930] S. 0. 328.— SOOT. 
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purpose of a retail shop, as defined by 1928 
Act, within exception (o) in sect. 8 (1), & was 
not an industrial hereditament. — ^T ukpin v, 
MWDIMSBBOVan ASSESSMXINT OOlOEITTBl] & 

Bajpuey, [1931] A. 0. 461 ; 100 L. J. K. B. 
271 ; 145 L. T. 73 ; 96 J. P. 116 ; 47 
T. L. R. 308 ; 29 L. G. R. 279 ; (1926-31), 
2 B, R. A. 886, H. L. ; revsg., [1931] 1 K. B. 
386, C. A. 

Annotations : — FoUA Wilkinson v, Sibley, [1088] 1 K. B. 194. 
phtd. Tooffood & Sons. Ltd. v. Green (1982). 96 J. P. 249. 

McGowan v. Osgoldcross Assessment Committee. 

West KJdJngr of Yorkshire. [1936] 2 All B. R. 170 ; Rltz 
Cleaners, Ltd. v. West Middlesex Assessment Committee, 
[19371 2 AUK. R. 368. 

226t* .] — ^A hereditament was 

occupied Sc used for the repair of motor cars 
Sc the storage of motor cars undergoing 
repair, Sc for the storage of spare parts & 
accessories needed for repairs, Sc petrol was 
sold there as incidental to such repairs only. 
The occupiers owned other premises in the 
borough, where they sold cars Sc motor 
accessories : — Held : the hereditament was 
primarily occupied Sc used for the purpose 
of a retail shop, as defined by 1928 Act, 
within exception (6) In sect. 3 (1), & 
was not an industrial hereditament. — Kaye 
(Barnsley Revenue Officer) v. Eyre 
Bbo.s., Ltd., [1931] A. C. 461 ; 100 L. J. 

K. B. 1 ; 146 L. T. 73 ; 96 J. P. 115 ; 47 
T. L. R. 308 ; 29 L. G. R. 279 ; (1926-31), 
2 B. R. A. 880, H. L. ; revsg,, [1931] 1 K. B. 

385, O. A. 

Armotation : — Distd. Toogood & Sons, Ltd. v. Green (1932), 
96 J. P. 240. 

226u. Beer bottling premises.] — 

Brewers occupied a bottling store in which 
beer brewed by them elsewhere was matured, 
carbonated, filtered Sc bottled, Sc from which, 
after the bottles had been corked Sc labelled, 
it was distributed to the trade. The beer 
when it entered the premises was unmarket- 
able, Sc was converted by processes carried 
on therein into the commodity known as 
bottled beer. The hereditament was a 
factory within Factorjr Sc Workshop Acts. 
The revenue officer objected to the inclusion 
of the hereditament in the special list as an 
industrial hereditament under 1928 Act, 
8. 3, on the ground that it was primarily 
occupied Sc used for the purposes of dis- 
tributive wholesale business ^thin excep- 
tion (c) in sect. 3 (1) : — Held : the treatment 
to which the beer was subjected in the here- 
ditament was not a mere prelude to distribu- 
tion, but changed the liquid from an un- 
finished article to a finished one, namely, 
bottled beer, which was not ready for 
distribution until the bottles had been 
corked Sc labelled, Sc the hereditament did 
not fall within the exception Sc was there- 
foi'e an industrial hereditament. — S bdqwiok 
(Oambebwbll Revenue Officer) v. Camber- 
well Ajbsessment Oommitote Sc Watney, 
OoMBE, Bbip Sc Oo., [1981] A. 0. 447 ; 100 

L. J. K. B. 271 ; 146 L. T. 78 ; 95 J. P. 115 ; 
47 T. L. E. 308 ; 29 L. 0, R. 279 • (1926-31), 
2 B» K. A. 886, H. U ; affg., [1931] 1 K. B. 

386, 0. A. 

Annotation : — ^Fdld. Toogood Sc Sons, Ltd. v. Green, Llpton, 
Ltd. t). Barton (1931), 47 T. L. B. 565. 

226 v. — ObAln cable testing estab- 

UsbmentO^Besps, occupied Sc used a tofting 
establishment for the purpose of carrying on 


the business of testing Sc finishing cables Sc 
anchors under a licence from the Board of 
Trade, pursuant to the Anchors Sc Chain 
Cables Act, 1899, Sc they gave certificates in 
respect of the cables Sc anchors which had 
passed the tests. The Act of 1899 pro- 
hibited the sale in this country of anchors Sc 
cables which had not been proved according 
to its provisions. The hereditament was 
admitted to be a factory within Factory Sc 
Workshop Acts. The processes employed 
involved the manufacture Sc replacement of 
faulty links in cables or faulty parts in 
anchors, Sc the scaling, tarring Sc finishing of 
cables Sc anchors before delivery to the 
ultimate consignees. The revenue officer 
objected to the inclusion of the hereditament 
in the special list as an industrial heredita- 
ment on the ground that it was primarily 
occupied Sc uam for purposes which were not 
those of a factory or workshop within 
exception (/) in 1928 Act, s. 3 (1) : — 
Held : the hereditament was primarily 
occupied Sc used for the purpose of testing 
operations, which were not factory purposes, 
Sc fell within the exception. — Grove (Dudley 
Bevenue Officer) v. Lloyd’s British 
Testing Co., Ltd., [1931] A. O. 460 ; 100 
L. J. K.B. 271; 145 L. T. 73 ; 95 J. P. 116 ; 
47T. L. R.308; 29 L. G. B. 279 ; (1926-31), 
2 B. B. A. 886, H. L. ; reveg,, [1931] 1 K. B. 
385, C. A. 

226w. Oil-blending factory.] — 

Held : entitled to benefit of Act. — I*oplar 
Revenue Officer v. Poplar Assessment 
Committee (1930), 99 L. J. K. B. 610 ; 143 
L. T. 490 ; 94 J. P. 142 ; 46 T. L. R. 428 ; 
74 Sol. Jo. 820 ; 28 L. G. R. 327 ; (1926-31), 
2 B. R. A. 502, D. C. 

226x. Bespoke tailor’s workshop.] 

— Held : not entitled to benefit of Act. — 
Staincross Revenue Officer v. Stain- 
cross Assessment Committee Sc White- 
head (1930), 143 L. T. 626 ; 94 J. P. 161 ; 
46T. L. R. 616; 28 L. G. R. 414 ; (1926-31), 
2 B. R. A. 698, D. C. 

Retail shop on same 

E remises.]*— Resps. were the occupiers of a 
ereditament entered by the assessment 
committee in the s]^ecial list Sc therein 
apportioned as to £69 industrial user & as to 
£146 non-industrial user. The revenue 
officer appealed against the inclusion of the 
hereditament in the special list on the ground 
(infer alia) that it was primarily occupied Sc 
used for the purposes of a retail shop. The 
hereditament consisted of a three-storied 
building which was in the sole occupation of 
reaps., who Were bespoke tailors Sc outfitters. 
They also owned a retail shop for the sale of 
shirts, collars, socks, hats Sc ties on the same 
premises in which the manufacture of clothes 
was carried on. The hereditament was 
registered as a workdiop i^Hdd ; as a 
matter of law the hereditament could not 
be dissected as being occupied Sc used partly 
as a retail shop but mainly as a workshop. 
The business conducted on the hereditament 
was a unified business Sc the workshop must 
be treated as ancillary to the trade or 
business of a retail shop.— 

(Taunton Revenue Officjer) v. 

Donovan [1982] 1 K.B. 194; 101 L. J. K. B. 
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20; 146 L- T. 1 ; 96 J. P. 208 ; 29 L. G. B. 
033 ; (1920-31), 2 B. B. A. 926, O. A* 

AnnataM^ : — Oqnsd. Toogrood 8c Sons, Ltd. v. Green, ri032] 

1 'K, B. 204 ; MoGewan v, Osjvoldcrofls Aseiei^ment Oom- 

xkiittee, Weat Eldingr of Yorkshire, [1986] 2 All S. R. 170. 

226z. Receiving office of dyers & 

cleaners,] — Held: not entitled to beneftt of 

Act, — IBKAL ClEAJSTERS & BYEBS, LTD. V, 

West Middlesex Assessment Committee 
& Bbvbnxte Officer for West Middlesex 
(1930), 143 L. T, 483; 94 J. P. 189; 40 
T. L. B. 871 ; 74 Sol. Jo. 319 ; 28 L. G. B. 
341 ; (1920-31), 2 B. B. A. 636, B. C. 

226aa. Processes carried out on 

premises. I — A firm of cleaners & dyers were in 
occupation under a lease foj' years of a here- 
ditament situated in a busy shopping street 
in a Loudon suburb. The hereditament, 
which had the external aj^pearance of a shop, 
consisted of three floors, there being flve 
rooms on the ground floor, two on the first 
floor, & two on the second floor. One of the 
rooms on the ground floor was entered from 
the street & had a counter for receiving & 
despatching goods ; another room on that 
floor which faced the street & had a plate- 
glass window contained a plant for cleaning & 
drying articles ; all the other rooms on the 
ground & first floors were used for purposes 
connected with the work of cleaning & 
dyeing, & the rooms on the S(»coiid floor were 
unused. The firm dealt direi'.t with members 
of the public & did not work for any other 
firm. Articles received for cleaning were 
brotight to the liereditament hy customers & 
by the Arm’s vaninen, who collected from two 
receiving offices maintained by the firm, & 
from an agency, Sc from customers’ houses in 
response to orders received by post or tele- 
phone. Not more than one-third of the 
articles received at the hereditament was 
brought there by the customers themselves. 
Most of the articles brought by the customers 
to the hereditament were, after cleaning, 
delivered to the customers by the Ann’s 
vanmen ; — Held : the proper legal inference 
from these facts was that the hereditament 
as a whole was primarily occupied & used for 
the i)urposes of a “ retail shop ” ; &♦ accord- 
ingly, it was a i-otail shop Sc ther(?fore not an 
industrial hereditament. Sc was not derate- 
able. The question whether or not upon the 
ascertained facts the purposes for which a 
hereditament is used Sc occupied are those 
of a ** retail shop,” as defined for the pur- 
poses of Bating Sc Valuation (Apportion- 
ment) Act, 1928 (c. 44) ; by sect. 3 (4), 
thereof, is a question of law Sc not of fact. — 
Bitz Cleaners, Ltd. v. West Middlesex 
Assessment CoMMirrEE, [1937] 2 K. B 
042; [1937] 2 All ^1. B. 308 ; 106 I.. J. K. B 
398; 157 L. T. 423; 101 J. P. 307; 53 
T. L. B. 588 ; 81 Bol Jo. 337 ; 35 L. G. R. 
309, 0. A. 

226bb, Newspaper offices &printtng 

works — ^Apportionment of editorial Sc i^ver- 
tlslng rooms.}— Printing offices Sc works m 
which a newspaper was composed, prmt^. 
Sc published, were included in the special Iwt 
tindor 1928 Act as an industrial heredite 
ment, Sc an apportionment was made of the 
net annual value of the hereditament accora 
ing as its various parts were tis^for 
or non-'hidustriaf purposes t-^Held : (1) tne 
heredBament was properly included in tne 


special list as an industrial hereditament, as 
the composing, printing. Sc publishing of a 
newspaper was the making of an article & 
the adapting for sale of an article within 
Factory Sc Workshop Act, 1901 (c. 22), 

8. 149, & therefore the hereditament came 
within the definition of a non-textile factory, 
the primary pu^ose for which the heredita- 
ment was occupied Sc used being an industrial 
purpose ; (2) the annual value of the heredi- 
tament must be apportioned according to the 
occupation Sc use thereof for industrial 
purposes, Sc the occupation Sc use for other 
pu^oses ; those poriions of the premises 
which were occupied Sc used for printing, 
composing, engraving, publishing &; circu- 
lating were used for industrial purposes Sc 
entitled to be derated, but that those portions 
of the premises which were occupied Sc used 
for the editorial department, general adminis- 
trative offices Sc clerical stafl, advertising 
department, stationery counter, & returns 
store were used for non -industrial purposes 
& not entitled to be derated. — Cardiff 
Revenue Officer r. Cardiff Assessment 
Committee & Western Mail, Ltd., Cardiff 
Revenue Officer v. Cardiff Assessment 
Committee Sc Bavtd Duncan Sc Sons, Ltd., 
‘Westminster Revenue Officer Daily 
Mirror Newspapers, Ltd., [1931] 1 K. B. 
47 ; 99 L. J. K. B. 672 ; 143 L. T. 600 ; 94 
J. P. 146 ; 46 T. L. R. 499 ; 74 Sol. Jo. 466 ; 
28 L. G. B. 372 ; (1926-31 ). 2 B. R. A. 542, D. C. 

226oc. Printing works with shop.] — 

Applt. occupied an hereditament consisting 
of a printer’s works Sc shop, which did not 
form a largo part of the business* hut in which 
some orders for printing work wert^ received. 
All the printing work was done in fulflhrient- 
Sc not in expectation of orders. A newspaper 
was printed on the premises. The premises 
had-until Jan. 1934, been rated largely ns an 
industrial hereditament, but the assessment 
committee then altered the rating to general. 
Quarter sessions held on appeal that this v%‘is 
an industrial hei'edittainent. The assess- 
ment committee appealed : — If eld : the heiv- 
ditament was industrial, for it was primaiily 
occupied Sc used as a f/iciory, for the piirj)oso 
of doing work Sc labour in accordance with 
orders given by customers. Sc the handing 
over of & receiving payment for the work 
did not make the premises a retail shop. 
McGowan v, OsooLDCROfrJH Assessment (7om- 
mittbe, West Riding of Yorkstiire, fl93(>J 
2 AU E. K. 170 ; 80 8oI. Jo. 014, B. V. 

226dd. Wholesale dairy.}— Resps., 

who were wholesale dairymen, occupied 
used certain premises for carrying 
processes of cleaning Sc pasteurising tmlk cc 
of cbeesemaking. "^rhe milk, after cleaning 
Sc pasteurisation, & the cheese after ripemng, 
were sent to the respondents’ 

The assessment committee found that tne 

premises were an industrial 

were entitled to be derated : Held . as the 

question was one of fact, Sc as there w^ no 

evidence on which the f 

assessment committee could 

decision must be affirmed. — C armabihen 

Revenue Officer v. 

(WholiSsale), Ltd. (1931), 47 T. L. B. 233 ; 
76 Sol. Jo. 138. 

22606. ^Meaning of “ contiguous.”]— 'The only 
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pomt decided in this case wMch was 
remitted to sessions for further consideration 
of other points was that a hereditament, in 
the occupation of the reaps* was not 
contiguous ** to another 235 yards away» 
& that Quarter Sessions was wrong in law 
in holding that it was contiguous so as to be 
treated as forming one hereditament with the 
other premises for purposes of de-rating. — 
Southwark Revenue Officer v. Hob (R.) 
&, Co., ITTD. (1930), 143 L. T. 644 ; 94 J. P. 
170 ; 46 T. L. B. 628 ; 28 L* G* B, 446 ; 
(1926-31), 2 B. R. A. 723. 

226il. .] — The word “ contiguous ** must 

be construed in its ordinary & proper sense 
as meaning '' touching,*’ & not in its loose 
sense as meaning ** neighbouring.” 

In five cases properties in the same occupa- 
tion as the main industrial hereditaments 
were alleged to be part of the main industrial 
hereditament as being contiguous thereto. 
The distance in a direct line between the two 
properties sought to be treated as part of a 
single hereditament varied from 20 yards 
to 60 yards. In one case the properties 
were only separated by a public thorough- 
fare, but in that case the property sought to 
be added was used as a stable. In the other 
four cases the properties were separated by 
other properties in different ownership : — 
Held : the two properties in four of the cases 
were not contiguous to each other & therefore 
could not be treated as parts of a single 
hereditament within sect. 3 (3), &; in the fifth 
case, inasmuch as the property sought to be 
added was used as a stable, & ^erefore, 
under sect. 3 (2), was to be deemed not to 
form part of the factory or workshop, it 
could not therefore be one of the properties 
which ” are used as parts of a single • • . 
factory ” within sect. 3 (3).— Spiujsrs, Im). 
r. Cardifp Assessment OoMMiTrEB & 
Pritchard (Cardiff Revenue Officer), 
Pierce (Wirrad Revenue Officer) v. 
WiKRAL Assessment Committee & Spillbrs, 
Ltd., Pinsent (Plymouth Revenue 
Officer) v. Plymouth Assessment Com- 
mittee & Octagon Brewery Co., Blunt 
(West Derby Revenue Officer) v. West 
Derby Assessment Committee & Tate & 
LYLB,LrD.,[1931]2K.B.21 ; 100L.J,K.B. 
233; 144L.T. 603; 96J. P. 49; 47 T. L. R. 
231 ; 75 Sol. Jo. 173 ; 29 L. G. R. 411 ; 
(1926-31), 2 B. R. A. 818. 

Annotation : — Reid, Now Plymouth Borough Council v, Tara- 
naki Eleotrio Power Board, [1933] A. G. 680. 

226gg« Allowance of difference In rates to 

sub-lessee — Whether ** outgoing ** as be- 
tween head-lessor dc lessee*] — E^dd: the 
meaning of the word ” landlord '* in Local 
Government Act, 1929 (c« 17), s. 73 (1), is 
not conffned to a head landlord, but extends 
to a lessee who has sub-let the hereditament, 
so that the lessee is liable to hia sub-lessee, 
the occupying tenant, for the amount of the 
difference in rates ; <2) where a lessor 

covenanted to indemnify his lessee against 
“ all rates, taxes & outgoings whatsoever,** 
dc the leasee was compaQed to pay his sub- 
lessee the amount referred to in the above 
section, the payment was not an.” ongoing ** 
for which the lessor was liable 4o inomnnify 
hia lessee under the covenant.— DBPJEffUt>ABLE 
Upholstery, Itd. e. Bbasted, U2321 1 
K. B. 291 $ 100 J, K. 631 ; 145 L. T. 


688 ; 47 T. L. K. 521 ; (1926-31), 2 B. B. A. 
485, C A. 


226hh. Meaning of •‘landlord/’]— 

Dependable Upholstery, Ltd. v. Bbabted, 
No. 226gg, afde. 

226J]. Freight-transport hereditament — Particular 
instances.] — (1) Certain bonded warehouses 
near the port of Liverpool were used for the 
storage of tobacco, wine d& sugar passing 
through the port, dt the bulk of these goods 
was stored for a very substantial time ; — 
Held: on the facts the warehouses wore 
primarily used for warehousing merchandise 
not in the course of transport dt were not 
subjects for derating. 

(2) A wool warehouse not actually con- 
nected with any particular dock not a 
bonded warehouse was used as a storage 
^ce for wool conveyed thereto by the 
Dock Authority at the charge of the con- 
signee to be sold at the regular wool sales : — 
Held : the warehouse was not used for trans- 
port purposes, but as a place for preparing 
goods for sale, Sl was not entitled to be 
derated. 

(3) Three grain warehouses had as their 
special feature an elevator by which grain 
was discharged from ships, barges or carts 
into the warehouse, when sold, moved out 
again into sea or land vehicles. The bulk of 
the grain remained in the warehouses for a 
short time only, & the revenue derived from 
sUippiug & tmsbipping exceeded that derived 
from storage & warehousing : — Held : the 
warehouses were used to a substantial extent 
for purposes of slapping & unshipping & were 
entitled to be derated os freight-transport 
hereditaments. 

(4) By Supreme Ct. of Judicature (Con- 
solidation) Act, 1926 (c. 46), s. 226, an action 
is defined as a civil proceeding begun by 
writ ” or in such other manner as may be 
prescribed by rules of ct.*’ By B. S. C., 
Ord. 68, r. 16, no appeal to the Ct. of Appeal 
from any order, whether final or inter- 
locutory, in any matter not being an action, 
shall be brought after the expiration of 
fourteen days from the time at which the 
order is signed, entered or otherwise per- 
fected : — Held : an appeal from the Div. Ct. 
to the Ct. of Ap|>eal on a special case stated 
by Quarter Sessions on an appeal from a 
draft rating assessment made by an Assess- 
ment Committee was an appem in a pro- 
ceeding which was not an action as defined, 
& the time for appeal was therefore fourteen 
days. — ^Bottomley v. West Derby Assess- 
ment Committee, Mersey Docks & Har- 
bour Board v. West Derby Assessment 
Committee, Bottomlby v. Mersey Docks 
& Harbour Board, Bottomiey v. Liver- 
pool Grain Storage & Transit Co., I/td., 
[1932] 1 K. B. 40 ; 96 J. P. 186 ; 47 T. L. B. 
468 ; (1926-31), 2 B. B. A. 846, C. A. 


•:A8_^ tJidon Cold. Stpr^e Co. v. 


Annotations ^ - 

Moon, [1932] 2 K. 3. 648. As to (4) FoUd. WifidnBon v. 
Sibloy k Donovan (1931), 101 L. J. K. B. 26. 


228kk. — »— Railway — ^Transfer of benefit to public 
— Who entitled — General engineering works.] 
— The mischief which the Bailway Freight 
Bebate Scheme is designed to cure is a 
mischief in respect of iron A steel workSt not 
a mischief in respect of general engineering 
works. Therefore, when a general engineer- 
ing works consists of four departenents, one 



Vol. XXXVuJU— Bates and Bating. Cases 2S6Uc— 2S6tt. 


wbioh falls within the definition of “ icon 
& rted ’ in Loc^ Government Act, 

1920 (c. 17), Sched. XI., Part I., para. 17, it 
cannot for tlm purpose of the above scheme 
be co^dered as four separate works, but 
murt be regarded as a whole, & a general 
engmeen^ works is not an iron & steel 
works,— *-ObntriAIs Makinb Engine Works 
v; AjULOAMAran Er. Cos. (1980), 20 Ry. & 
Can. Tr. Oas. 141, ^ 

22S1L — — - - — —— Railway Freight Rebate 
Fund— Form of accounts.]— The Railway 
Clemng House is not entitled to enter on the 
credit side of the accounts kept by them in 
pursuance of para. 13 of Sched. XI. of Local 
Government Act, 1929 (c. 17), sums paid 
into the Bailway Freight Rebates Fund by 
the railway cos. in respect of the excess of 
actual rate relief received by them over 
estimated rate relief. — Minister op Trans- 
port V. Railway Clearing House (1933), 
149 L. T. 305. 

226mm, Jurisdiction of Rates 

Tribunal,] — (1) Bunker coal shipped on a 
cable vessel proceeding to the high seas 
& returning to the British Islands without 
touching at any foreign port is exported 
witl)in Local Govt. Act, 1929 (c. 17), Sched. 
XI., Part I., para. 17, which defines “ex- 
ported ’* as meaning {inter alia) shipped as 
bunkers for ships proceeding to places outside 
the British Islands. (2) The Rates Tribunal 
have jurisdiction to determine whether a 
rebate under the Railway Freight Rebates 
Scheme is allowable not whether one ought to 
be allowable. — Monmouthshire Sc South 
Owners* Assocn. v. Amal- 
Co.’s (1932), 21 Ry. & Can. 


Wales Coal 
GAMATED Ry. 
Tr. Cas. 90. 
226nn 


- “ Exported coal.]— Mon- 
mouthshhie Sc South Wales Coal Owners* 
Assocn. v. Amalgamated Ry. Co. *8, No. 
260mm^ ante, 

22600, Calculation of rebate on 

mixed consignment,] — Where a charge is 
made on a mixed consignment, calculated at 
more than its actual weight, in order to give 
the benefit of a minimum toimage rate, the 
carriage charge on each portion of the con- 
signment is the same proportion of the total 
charge as the weight of that portion bears to 
the actual weight. Rebate for the Railway 
Freight Rebates Scheme must be calculated 
accordingly. — Spillers & Co., Ltd. v. 
Amalgamated Ry. Co.’s (1933), 21 Ry. Sc 
Can. Tr. Oas. 70. 

226pp« ** Treacle delivered direct 

to farmers*”] — The words “ treacle delivered 
direct to farmers ** in Sched, XL, Part II., 
mean treacle on an uninterrupted journey to 
a farmer ; they do not moan treacle intended 
to be delivered in the same state to a farmer, 
& do not therefore apply to imported ti’eacle 
on its journey to a retailer who intends to 
deliver it in an unaltered state to a fanner, — 
UNiTEt) Molasses Co., Ltd. v. Amalgamated 
Ry. Co.’s (1982), 21 Ry. & Can. Tr. Oas. 26. 

I What Included*]— (1) Certain 

offices of the ry. co. at London Bridge, 
Waterloo* Sc Southampton, Sc occupied by 
various ofilcials of the co,, were used in 
connection with the “ general direction Sc 
zuanagement of the ry. co.” within the 
meaning of sect, 6 (1) (a) (1) Sc the proviso 
thereto. Sc sect. 5 (2) (a) of !l^ting Sc Valua- 


tion (Apportionment) Act, 1928 (c. 44), Sc 
were therefore hereditaments other than 
freight transport hereditaments Sc must be 
separately assessed, those offices being dis- 
tinct from any purpose of the station as a 
railway station. 

(2) High-tension electric cables Sc electrical 
sub-stations, which were essential to the 
operation of the railway, were “ heredita- 
ments consisting of land used only as a rail- 
way,’* & rateable accordingly . — Be Southern 
Co. (1935), 153 L. T. 105 ; 99 J. P. 283 ; 
51T.L. R. 416; 79 Sol. Jo. 322 ; 33 L. G. R. 
242 ; sub nom. Southern Ry. Co. v. Railway 
Assessment Authority, 22 Ry. & Can. Tr. 
Cas. 269. 

226rr. Canal — Building occupied by canal 

company’s employees.]-— HeZd ; not entitled 
to benefit. — Lee Conservancy Board v. R. 
(1931), 39 U. L. R. 47, D. O. 

226ss* Cold storage — ^Apportionment.] — ^Applt, 

co, occupied two hereditaments abutting on 
the Thames which were used as cold stores, 
^ing equipped with refrigerating machinery 
Sc insulation necessary for dealing with ship- 
ments of refrigerated goods arriving in the 
port of London from colonial Sc foreign 
markets. The goods were brought to the 
hereditaments from the ocean-going steamers 
in insulated barges, on delivery into which the 
liability of the shipowners ceased. The goods 
were sorted to marks in the hereditaments. 
In one of these 17^ per cent, of the goods 
were delivered out immediately after sorting, 
while of the balance of 82^ per cent, part did 
not renuun in the hereditament longer than 
twenty-eight days, Sc part remained for a 
longer period. In the other hereditament 
12 per cent, were delivered out immediately 
after sorting, the balance remaining for a 
period up to twenty-eight days or longer. Each 
hereditament had, besides its refrigerating 
chambers Sc maclunery, a crane for the un- 
shipping of goods, a non-insulated reception 
front Sc a non-insulated delivery front. On 
a claim by applt. co. for the derating of the 
hereditaments: — Held: (1) the heredita- 
ments, so far as regarded the rt^frigerating 
machinery Sc chambers, were “ primarily 
occupied & used for warehousing merchandise 
not in the course of being transported,” Sc 
therefore were not entitled to be derated ; 
(2) the crane, non-insulated reception front 
Sc non-insulated delivery front were primarily 
used for dock, purposes, & were entitled to be 
derated ; Sc therefore (3) the value of the 
hereditaments for derating purposes must be 
apportioned, the apportionment being 
between the value of the refrigerating 
chambers, etc., which were not the subject 
of derating, on the one hand, the value of 
the crane, non-insulated reception & delivery 
fronts, which were the subject of derating, 
on the other hand. 

Per ScBUTTON, L.J. : The primary use of 
refrigerating chambers is to store goods not 
being transported, rather than, like barges, 
to serve as a means of transport. — Union 
Cold Storage Co. v. Moon, [1932] 2 K. B. 
648 ; 101 L. J. K. B. 701 ; 147 L. T. 487 ; 96 
J. P. 432 ; 30 L. G. R. 433, C. A. 

226tt, Premises forming part of industrial 

undertaking,] — Resps. were the occupiers of a 
hereditament, consisting of storage bins, 
offices Sc premises, which adjoined premises 
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occupicid by manufacturers of fertilisers & 
artificial manures. By a lease of resps.’ 
premises granted to them by the manu- 
facturers, resi)8. were given rights of way 
between their premises & the highway to 
Barking. Resps.’ premises were separated 
from tiie water front by the manufacturers* 
premises, which consisted (inter alia) of a 
wharf, in addition to their factory & plant for 
the manufacture of fertilisers. In terms of an 
agreement between resps. & the manu- 
facturers, tlie latter erected upon their 
premises & up to the distribution centre of 
resps., a conveyoi*, fi‘om whicli loading of 
materials held by the storage bins could be 
carried out into I'oad transport vehicles. 
The goods landed at the wharf for transfer 
to resps.* premises during one year con- 
stituted a considerable i)art of the total goods 
landed at such wharf. Besps. maintained 
that their premises were part of a dock under- 
taking, ^ were used wholly for docking 
puri>oses, whereof a substantial portion of the 
volume of business related to shipping & 
unshipping of merchandise not belonging to, 
or intended for the ust^ of, the undertakers, 
the manufactm’ers, & that the hereditament 
ought to be entered & distinguished in the 
valuation list as a freight transport heredita- 
ment:— as the undertaking carried 


on by the manufacturers was an industrial 
undertaking, A; not a dock undertaking, there 
was no dock undertaking of which resps.* 
undertaking could form part, &, therefore, 
resps.* premises ought not to be entered or 
distinguished in the valuation list as a freight 
transport hereditament.— Southern Bssex 
Assessment Committee Betty & Tom, 
Ltd., [1987] 1 All E. B, 461 ; affd. sub mm, 
Betty & Tom, Ltd. v. Southern Essex 
Assessment Committee, [1937] 3 AH B. B. 
441, C. A. 

Compare No. 226h, arde* 

229a. Land used for exhibition of advertisements 
— Show»cases.] — ^Westminster Cobpn. v. 
Southern By. Co., Railway Assessment 
Authority A Smith A Son, Ltd., Wkjst- 

MINSTER CORPN. A KENT VALUATION COM- 
MITTEE V, Southern Ry. Co., Railway 
Assessment Authority A Pulijnian Car 
Co., Ltd., No. 800g, post, 

280. Before this case add “ See^ noWf Local 
Government Act, 1029 (c. 17), s. 67.*' 

283. Add, Annotation : — Consd. Monro A Oobley 
V , BaUey (1932), 148 L. T. 60. 

285. Add. Annotation : — ^Refd. Engelke v, Mus- 
mann, [1928] A. 0. 488. 


PART I. SECT. 4, SUU-SECT. 2. 

9d. Land improved for grain‘arowinq 
— What amnunia — A parcel of land 

Improved for grain -growmer cannot be 
qtUoFwlBe than land which is cleared 
A broken A made ready for grain- 
growing, os well as land actually in 
crop. — Lctuy V . St. viTiU. 
MUNIOTPAUTY. [19361 t W. W. R. 478. 
48 Man. L. R. 128.— GAN. 


PART I. SECT. 4, SUB**8EGT. 6.*— A. 

IIP I, Education of poor — Re- 

ligioua vow of On an applica- 

tion for exemption from rates on the 
ground that premises were used for 
oharltablo purposes : — Held ; the words 
** for the education of the poor ** In 
Poor Relief (Ir.) Act, 1838 (c. 66), s. 63, 
do not refer to persons who have be- 
come poor by the adoption of a re- 
ligious vow of poverty.— MoQahan & 
Ryan v. Come, of Valuation, [1934] 
Ip. 736.— m. 


h i, _ , — — Christ College 
Trust, as the owner of oertain lands A 
buildings in Hobart, yvw rated by the 
mimlcipal council in respect of such 
buildings which were used as a public 
boys’ school* All pupils, un- 

important exceptions, were liaole to 
pay fees. The fees received were 
oonsiderably less than the expense 
of the school. The deCoiency was 
made good from income derived from 
capital invested in trust for the 
sohooi. Under the trust deed by 
which the sohooi was established, A 
Christ College Acts, 1928, no member 
of the board of management could 
derive any profit from the sohooi 
Held : even |f the school were used for 
charitable purposes it was not used 
solely for such purpose, in that the 
oompulsory payment of fees by pupils 
made the institution a business: A, 
the . words “ charitable purposes ’* 
should be construed elusdem generis 
with hospital A benevolent society, A 
not In their teohnloal sense.— Christ 
C oLLKapj Trust v, Hobart Oo«pn„ 22 
Tas. L. R. 67.— AUS. 


n 1. Whether bwUdings used 

(Tas.), s. 116, as amendi^ by Hobart 
<J)n?n. Ant, 1991 (Tas.), #. li, A fn 
Hobart Water Aet. 1891 (Tas.), S. 80, 


the words “ charitable purposes 
should be construed ejusdem generis 
with hospital A benevolent asylum 
A not In their technical sense, therefore, 
buildings used solely for ednoattonai 
purposott were not exempted from rates 
by those sections, even if such purposes 
were charitable in the tochnical sense. 
—Christ Oollegb Trust v. Hobart 
CoRPN, (1928), 40 C. L. R. 308.— AUS. 

t i. Y, c. A.l— City Act, 

R. 8. S.. 1930, 8. 447 (0), provides that 
the buildings, A grounds not exooeding 
four acres, of the “ Y. W. 0. A.** shall 
bo exempt from taxation, A a like pro- 
vision for exemption is made for ” any 
asHOcn. or organisation doing work for 
young women similar to the work done 
hr the Y. W. G, A.” :--Held: the word 
** work ** in said provision means the 
goal or objective of an assoon. A not 
its activities. A, since the objective of 
pltf. assoon. was “ similar ” to that of 
the Y. W. C. A., it was entitled t-o the 
benefits of the provision. — ^Sistbrs of 
Sion (Society) e. Saskatoon (City), 
tl9M) 2 W. W. R. 653.— CAN, 

til. Promises of the 

Young Women’s Christian Association, 
not being used exclusively for the 
purposes of the assoon. Held r not 
exempt from taxation. — Young Wo- 
men's OHRienAN Assoon. v. Halifax, 
[19331 2 R. L. R. 713.— CAN. 

t iii. Work similar to T.M.O.A,] 

—Sect. 453 (6) of City Act, 1934, 
provides that The building A 
grounds . . . used in connection with 
A for the purposes of . . . any assoon, 
or organisation doing work for young 
women similar to the work done by 
the Young Women’s Christian Assoon.’* 
shall be exempt from taxation. Pltf. 
Gorpn., in addition to other activitieB. 
operated a girls* home for the purpose 
of giving girls permanently resident in 
the home A auy girls not in the home 
but who oqme there “good moral A 
religious training which will lead them 
to pure, womanhood *’ ; — //eld ,* pltf. 
was entitled to the exemption, — 
Ruthenian Sisters of tphb immacu- 
late Conception v. Saskatoon City, 
[19373 2 W. W. R. 696.— CAN, 

:*lT-On the hearing of 

valuation appeals In the Ctroult ot., It 
was held that a bonvent, in whieh 
resided 48 nuns, was not exempt } A 


that a laundry, managed by some of 
the nuns A worked by the inmates of 
a Magdalen Asylum, A which returned 
a profit of £1,300 a year, was not 
exempt. The nuns appealed in respect 
of the convent. Of the 43 nuns 
residing in the convent, 1 4 were 
allocated to manage an Industrial 
Sohooi ; the remaining 99 attended 
to the manageineiit of the Asylum A 
the laimdry. There was no oyidenoe 
as to the number of nuns exclusively 
engaged In working the laundry. The 
produce of the land wont to the support 
of the nuns A the penltenta in the 
Magdalen Asylum : — Held : the con- 
vent was not used exclusively for 
ohaiitable purposes, since it accommo- 
dated not only those nuns who wore 
engaged exclusively in ebaritable work, 
but also those who wero engaged in 
working the laundry, A therefore it 
was not exempt from rateability. — 
Good Shepherd Nuns v, Oomr. of 
Valuation, [1930] I. R. 646.— IR. 


0 1 , seamen's snenaiy society — 

Work given up by society <St continued 
by Navy League of Canada.]— Held ; 
the latter body was not exempt. — 
He Navy League of Canada (Assess- 
ment OF HALiYix Branch of), [1927] 
2 D. L. R. 1?4 ; 59 K. S, R. 212.— CAN. 


X (p. 460) i. Heserve for show 

ground.] — Connor v, Rocotampton 
City Council (1928), 92 Q. J. P, R. 91. 
—AUS, 


g (p. 460) fi. — SaLvatUm Army 
Home.]— Certain land in the City of 
Sydney was vested in daft, upon trust 
for social work of the Salvation Army. 
Upon the land was a building known as 
the Salvation Army Men’s Home, A 
iwed exeli^Toiy to supply needy 
persons with acoommodatfon in the 
way of beds and meals whioh otherwise 
they could not obtain. 1'he charge 
made for beds was generally less than 
that made elsewhere, A In soifie cases 
no charge was made. In the majority 
of cases meals were supplied free of 
charge. — Held: the land was used 
solely for a ohaHtable purpose A there- 
fore was not rateable.— Sydney Muni- 
cipal Council t*. Salvatipn army 

W. W. N. 81# ; 10 L. O. R. 118--^AOS. 
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848* Add, Annotations : — Reid. Tovmley Mill Co. 
(1019), Ltd. V. Oldham Assessment Oom- 
mitte, [1986] 1 K. B. 686 ; Bertram v, 
Wightman, [1936] 2 All H. B. 487. 

267*. — Roman CathoUc Church divided into 
** blessed ** & ** unblessed ** parts.] — A 

Roman Catholic Church was divisible by a 
movable partition into two parts, a blessed ** 
part in which the altar stood, dc an “ un- 
blessed part. The whole building was used 
for public religious worship, but on certain 
nights in the week the partition was drawn 
across & the ** unblessed ” part was used for 
dances, the proceeds of which were devoted 
exclusively to church purposes : — Held : the 
** unblessed part was not exempt from rates 
under the Poor Bates Exemption Act, 1833 
(c. 30), & was properly included in the 
valuation list.— -Cardiff Archdiocese Trds- 


v. Pontypridd Area Assessment 
Committee & Mountain Ash Bating 
Authority (1930), 144 L. T. 207 ; 94 J. P. 
246 ; 46 T. L. R. 633 ; 28 L. G. B. 635 ; 
(1926-31), 1 B. R. A. 389, D. C. 

Annotation : — Ootutd. Ladloa* Hosiery & Underwear, Ltd. v. 
West Middlesex Assessment Area Assessment Committee 
(1932), 96 J. P. 330. 

281. Add, Annotations : — Consd. Metropolitan Meat 
Industry Board v, Sheedy (1927), 97 L. J. 
P. C, 1. Apld. Fisher v. Oldham Corpn., 
[1930] 2 K. B. 364. 

286. Add, Annotations : — As to (3) Consd. L. C. 0. v. 
Hackney B. 0., [1928] 2 K. B. 588. Generally, 
Reid. Townloy Mill Co. (1019), Ltd. i;. Old- 
ham Assessment Committee, [1936] 1 K. B. 
585 ; Williams v, Neath Assessment Com- 
mittee (1935), 34 L. G. R. 82. 


PART 1. SECT. 4, SUB-SECT. 6.— B. 

h 1. .) — BnlldlngB used to house 

the domestib staff of a public hospital 
constitute hospital buildings & also 
buildings used solely for charitable 

S urposefi within sect. 110 (p) of Sydney 
lorpa* Act, 1902, & are, therefore, not 
liable to be rated. — Sypnky Muni- 
cipal Council v, Peinoe Alfred 
Hospital (1934), 51 N. S. W. W. N. 
145 ; 12 L. G. R. 32.— AUS. 

sk. Hospital carried on bp reliffUnis 
community,] — The A. Community, a 
society of women who devoted them- 
selves to the roligioufi Itfe & to the relief 
of the suflCerlng of the sick & infirm, 
consisted of thirty-two sisters all 
engaged in the work of a hospital 
carried on by the community. In 
addition other women, who were not 
members of the community, were 
engaged as nurses. Patients paid fees, 
except a negligible number who paid 
nothing. Normally profits were made 
every year & these had been used In 
dovoloplng the property. No funds 
had been accumulated 6c none had 
been distributed amongst the sisters, 
who were not permitted to own pro- 
perty individually : — Held : tho pro- 
perty was not exempt from rates, not 
being used exclusively for charitable 
purposes. — ^Augustinian Community 
Trustees v. Pietermaritzburoi 
Corpn., [1933] N. L. R. 309.— S.AF. 

PART I. SECT. 4, SUB-SECT. 7. 

1 i. — Seminary for educfUion of 
missionary pricffls,] — Held: the build- 
ing could not be deemed to be one 
used for church purposes ** within 
School Asseesmont Act, R. S. A., 1922 
(o. 52), 8. 24 id), 8c was not exempt. — 
Ruthenian Catholic Mission op the 
Order op St. Basil the Great in 
Canada e. Mundare School District, 
No. 1603. [19241 2 D. L. R. 1143; 
[19241 2 W. W. R. 481 ; 20 Alta. L. R. 
338.— CAN, 

m i. HuiMina also used for 

receipt of rent,] — Held: a building 
which is used or occupied for religious 
teaohlngls ** solely *'U8od or occupied for 
thatpurposo within Metropolitan water, 
Sewerage 6c Drainage Act, s. 88 (1) (h), 
notwithstanding that rent for land of 
the owner, other than the land which is 
occupied by 6t used in connection with 
the building, Is payable 6c Is paid in 
the building. — Roman Oathomo Arch- 
risrop of Sydney v, Miwropolitan 
Water, Sewerage 6c drainage 
Board (1928), 40 0. L. R. 472 ; [1928] 
Argus L. R, 162,— AUS. 

m 11. .]— Although In order fora 

building to he exempt from taxation 
as a ** place of public worship,” within 
sect. 463 of City Act, 1934, it is not 
necessary that ft should be used ex- 
clusively tor such purpose, yet tho 
main or prinol]^ or aaxmnaut use 


thereof be as a place of public worship. 
The Act has not provided any method 
of exempting part of a building whore 
only that part, is used for said purpose. 
— Saskatoon Episcopal Corpn. v. 
Saskatoon City, [19363 3 W. W. R. 
330.— CAN. 

e I. Place of public UHrrshiv .] — 

A building In question herein was built 
& maintained by pltf. corpn. Part 
of It was consecrated for & used 
regularly for religious services to which 
tho public was admitted. Another 
part was equipped & used as a religious 
library for tho instruction of Roman 
Catholic students attending tho nearby 
University of Saskatchewan. Another 
part was used by a students* religious 
society known as tho Newman Club : — 
Held : tho building was a ** place of 
public worship ** witbiii the sub-sect. : 
pltf., whose name was that under 
which tho Roman Catholic Bishop 
of the Diocese of Sa>skatchewan 6c each 
of his succossors was ijonstituted by 
statute a body corporate, wdth power 
to acquire & hold property, was a 
“ religious organisation ** within 
tho sub-sect. — Saskatoon Episcopal 
Corpn. e. Saskatoon City, [1930] 

2 W. W, R. 91.— CAN. 

PART I. SECT. 4, SUB-SECT. 10.— B. 

297 vi, Halifax Harbour Com- 

missioners.] — Halifax Harbour Coiurs. 
are exempt from business tax as agents 
6c servants of the Crown. — Halifax 
V, Halifax Harbour Oomrs., [1934] 

3 D. L. R, 614 ; sub nom. Re Halifax 
Harbour Comrs.* Assessment, 8 
M. P. R. 263 ; oyBTd., 11935] S. O. R. 
215.— CAN. 

PART I. SECT. 4, SUB-SECT. 10.— C. 

si. liability before issue of patent,} 
Ruddkll V. Georobson (1873), 
Mon. L. R. 407.— CAN. 

sj. .]— 0 *Grady V , MoCaffray 

(1882), 2 O. R. 309.— CAN. 

sh. Half-breed lands,] — Re 

Matbkbs (1891), 7 Man. L. R. 434. — 
CAN. 

sj. Whether lessee of Commonwealth 
land liable.] — ^Tho lessee of land leased 
by a private individual from tho 
Commonwealth of Australia, the owner 
of the land, is not liable to be rated by 
a local authoi^ty, tho land itself not 
being rateable land. — C oaid^kb ^ 
Brisbane City Council (1928), 22 
Q. J. P. R. 34.— AUS. 

PART I. SECT. 4, SUB-SECT. 12.— 

A. (a). 

tfc. Apresment with munid'^lilv 

srffisEStwrK™®: 

tlMS] 4 D. L. R. 65.— CAN. 
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sl. Professors* residences.} — Sect. 320 
(5) of the Edmonton Charter, 1913, 
exempts from taxation, except for 
local improvements, “ the land not 
exceeding four acres of and attached 
to or otherwise bona fide used in 
connection with & tor the purposes of 
any university, college ... so long 
as such land Is octnally used and 
occupied by such institution, but not 
If otherwise occupied.'* Deft, owned 
certain lots at some distance from its 
college buildings on which lots the 
residences f>f its x>rofe.ssors were 
situated ; — TIeM : the f»ict that the 
land on u^hich said residences were 
situated was used 6c occupied by 
professors employed by deft. Institu- 
tlon <lid not constitute occupation 
by the institution within tho meaning 
ot the section 8c since those lots were 
assessed from other land on whksh the 
college was sitnat^ed the assessment 
of these lots was good. — Edmonton 
City v . Evangelical LiTniKUAN 
Synod of Missouri, Ohio, 8c other 
Statf.8, [19331 2 W. W. R. 310; 4 
I). L. R. 196 ; affd„ [1934] 2 D. lu K. 
513 ; S, C. R. 230.— CAN. 

sp. Trainina school for clerop ,] — A 
collegiate institution, where the edura- 
tion given is a prepamUon for Holy 
Orders Sc nothing more, is not exempt 
from mting as “ lands & buildings used 
for a school not carried on exclusively 
for pecuniary gain or profit ” within 
the meaning of para. ({/) of the ex- 
ceptions to tho definitions of rateable 
property contained in Rating Act, 
1925, s.' 2. as tho Institution does not 
give a sufficiently general oduciition to 
constitute it siKJb a school.— A uckland 
City Corpn. r, St. John s CollF/WE 
Trust Board, [193.5] N. Z. L. R. 934. — 
N.Z. 

PART I. SECT. 4, SUB-SECT. 12.— B. 

so. UnivtiTfdtp of Manitoba.)— AM 
lauds owned by tho University of 
Manitoba are exempt from taxation. 
Including lands acjquired by fore- 
olosme, 8c not In actual use for Uni- 
versity purposes.— Uni VKP.WITY oF 

Manitoba v . city of Winnipeg (1034), 
42 Man. h. R. 666. — CAN. 

of which the uni- 

vt^rsitv was A: still is the registered 
owner was sold by it in 19J7 imd^’ 
agreement for sale. From l.>28 to 
3 932 inclusive if was assessed m the 
name of tho purebaser. trom 1933 
f,o 1935 it was assossed lu hw name & 
in that of tho university. 1R 493.), 
the purchaser being in default undox’ the 
agreement tlu‘ university cjincelled it 
under its pDivisions. The taxes from 
1928 to 1935 inclusive were not paid. 
Sc tho university sued for a de«uaratlon 
tliat the land was exempt from taxa- 
tion 8c to restrain the sale thereof for 
the unpaid taxes ; — Held : the land 
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827. Add. Annotaiicm Metropolitan Meat 

Industry Board v. ^eedy (1927), 97 

L.J. P.0.1. 


SUB-BBCJT, 14a. — iNDtrSTEIAL HbBBDITAMBNTS. 
See Sect. 3, sub-sect. 4, anto. 

845a. Bed of river rutming through farm — 

Fishing rights let.] — A river which flowed 
through a farm was used for watering stock 
& for providing gravel for repairing farm 
buildings & roads. By oral agreement the 
farmer had let the right to flah the river to 
another person : — Held : the rating appeals 
committee were justified in holding that the 
bed of the river was ** agricultural land,*’ as 
defined by sect. 2 (2) of Bating & Valuation 
» (Apportionment) Act, 1928 (c. 44), & was 
therefore exempt from rateability by reason 
of sect. 07 (1) of Local Govt. Act, 1929 (c. 17), 
& accordingly that the farmer was not assess- 
able to rates in respect of his receipts from 
letting the Ashing. — ^Watkins v. Hbrbpord- 
SHIRE Assessment CoMMiT^rEB (1936), 164 
L. T. 262 ; 100 J. P. 79 ; 62 T. L. B. 148 ; 
34 L. O. B. 84, D. O. ; sub nom, Hbre- 
FORDSHIKB ASSESSMENT COMMITTEE V. WAT- 
KINS, 80 Sol. Jo. 127, D. 0. 

849. Add. Annotation : — ^Refd. Lodge v. Lan- 
cashire County Council (1934), 162 L. T. 167. 

850. Add. Annotation : — Consd. Lodge v. Lan- 
cashire County Council (193^), 162 L. T. 167. 

884. Add. Annotation : — Refd. New Liven^ool 
Eastham Ferry & Hotel Co. v. Ocean Accident 
& Guarantee Corpn., Ltd. (1929), 142 L. T. 349. 

385a. Houseboat.] — ^A person who has the exclu- 
sive occupation of the moorings of a house- 
boat to the bank of a river under licence 
from the tenant of the bank is rateable in 
respect of them. — Gooding v. Benflbet 
Urban District CJocncil (1933), 49 T. L. B. 
298 ; 77 Sol. Jo. 177. 

408a. Liability for parochial taxes — What are.] 

— 34 Geo. 3, c. 24, enacted that a canal co. 
should be rated to all parliamentary & 
parochial taxes & assessments for its lands 
buildings, in the same proportion as other 
lands & buildings lying near should be rated, 
& as the lands & buildings of the co. would be 
rateable if they were the property of in- 
dividuals in their natural capacity : — Held : 
A., a parish in Buckinghamshire, was to be 
assessed to the county rate on an estimate 
in which the co.’s lands & buildings were 
assessed as directed by the statute. For, 


under 12 Geo. 2, c. 29, the county rate was 
to be paid out of the poor rate of the several 
parishes, & was ther^re a parochial tax.— 
E. V. Ayiesbury with Walton Inhabi- 
tants (1840), 9 Q. B, 201 ; 4 By. & Can. Cas. 
314 ; 1 New Mag. Oas. 660 ; 7 L. T. O. S. 
226 ; 10 J. P. Jo. 871 ; 116 B. B. 1273. 

444. Add. Armotaiion .—Consd. R. v. London 
County Ooonoil, Sft p* Swan & Edgar (1927) 
(1029), 46 T. L. B. 612. 

44ga. .] — ^A drill hall erected by a county 

Territorial Army Assocn. for the use of a 
local coy. of that army was regularly used 
for the ordinary military purposes for which 
it was provided. The hall was, however, 
also used each Saturday night during the 
winter for dances organised by the officer 
commanding the co., to which members of 
the coy. with their wives 8 b fiancees were 
admitted free & the public on payment of 
6d. each, &; the profit after payment of ex- 
penses was distributed for the benefit of the 
members of the co. or their dependants, the 
purpose of the dances being to keep the men 
of the co. together during the winter & to 
stimulate recruiting. It was contended by 
the rating authority that the above statutory 
provision should be construed as if, in accord- 
ance with the previous state of the law, the 
word “ exclusively ” was inserted therein 
immediately before the word “ occupied,” or 
at least as if the word ” where ” at the begin- 
ning of the provision meant ” in so far as ” 
or “to the extent to which,*’ & that in view 
of the user of the hall for the dances it came, 
consistently with one or other of these 
respective constructions, either not at all 
or not enth*ely within that provision & was 
therefore either, wholly or partially rateable ; 
— Held : the provision must be construed 
according to the natural meaning of its words 
without regard to the previous state of the 
law, none of the constructions contended for 
could be supported, & the hall came wholly 
within the provision ; even if one or other of 
the proposed constructions was the true 
construction, the hall was in the circum- 
stances exclusively occupied on behalf of the 
Crown for public purposes & would come 
within the provision ; & consequently the 
hall was entirely exempt from rates. — 
Derby (Tbrritobial Army Association) r. 
Derby (South Eastern Area) Assessment 
Committee, [1936] 2 K. B. 373 ; 104 L. J. 
K. B. 611 ; 163 L. T. 840 ; 99 J. P, 260 ; 61 
T. L. B. 456 ; 79 Sol. Jo. 403 ; 33 L. G. B. 
285, D. C. 


was exempt & the appeal must, there- 
lore, be dismissed. — M anitoba Uni- 

VmtSITT V. PORTAOB LA PBAIRUB! BURAX 
MUNIOIPALITV, [1937] 1 W. W. R, 583. 

—CAN. 


PART 1. SBOT. 4, SUB-SECT. 16. 

st. Land flooded by pofwer company.} 
— Land whl^ had D^n flooded by a 
power 00 . in order to raise the level of 
a river to a certain eievation for the 
purpose of establishing a power house 
is assessable & must be given some 
actual or real value. — ^M ontreal le- 
i,AKD Power 00. e. Laval pes 
Hapiubs Town, [1936] 1 D. L. E. 691 ; 
[1935] S. C. R. 304.— CAN. 


PART 1. SEPT. 4, SUB-SECT. 20.— A. 
X 1 , OonttruetianofABeeiB- 


ment Act, R. S. O., 1927.1 — The questloc 
of wbat ore ** mineral lands witbit 
Assessment Aot, K. S. O., 1927, is one 
of fact. — TisDALB Township v. Hol 

LINOBB OONSOLIOATED GOLU MiNBS 

ltd., (19833 8 D. L. R. 18 ; S. O. R 
321.— CAN. 


0hi$me9d 

Co.'s assessment, [ 192M 1 D. L. R. 
1179 ; 58 N. a R. 17.-5bAN. 


sa. Ooal land^WboJt a/moutde m.1— 
“ Oofld land within seot. 2 of Taxation 
Aot, R. S. B. 0.,"1924, includes eoal 
reserved to the vendor on a sale of lapd 
in fee simple.— JKe Jones^ Estate, 
Runn V. AmCBN. £1988) 8 W, W. R. 
453^ 0.L.E.899; 47 : 


B. an. 489. 


lie 


PART 1. SECT. 4, SUB-SEOT. 24.— 
0. (a). 

I I. Land used for auarryinu 

atone for harbour works .) — Land used 
for quarrying stone for the purposes of 
harbour works is not exempt from 
rating. — ^NApncR Borocqh Oounoil v. 
Napier HARBotm Board, (19301 
N. Z. L. R. 239.— N.Z. 


PART L SECT. 4, SUB-SEOT. 24. -K. 

482 fi. ,] — Estooubt ^RPN. V. 

Union Government (1929), 50 N. L. K. 
21.— S. AP. 

PART L SECT. 4, SUB-SSOT. 24.— L. 

sn. Land teased to iammissaritU oflie^ 
df oooupiid dviro<ms«]— Held ; exempt. 
— PRINOXPAL SEOIWTARt QP STATIC 

FOR War e. ToROinm Oobpn. ( 1868 ), 
22 U. 0. %. 551.— OAa 




YdL XXXVIIL--Bates sod Rating. Gaaes 458—6890. 


45d« Annotation: — Oons4. Jte Southern By. 

Oo. (1935), 153 L. T. lOf 

5Qla. Royal Academy of Dramatic Art .] — Ex p, 
Eoyai. Academy of Dramatic Art (1930), 
74 Sol. Jo. 106, D. 0. 

503. Add, Annoiaiiono : — Consd. General Medical 
Cbuncil V, I. B. Oomrs., English Branch 
Council of General Medical Council v, I. R. 
Oomrs. (1928), 97 L. J. K, B. 678 ; Midland 
Counties Institution of Engineers v. Inland 
Bovenue CJomrs. (1928), 14 Tax Oas. 286. 
Apld. Institution of Civil Engineers c. I. B. 
Oomrs. (1931), 47 T. L. R. 488. Reid. 
Master Mariners, Honourable Co. of v. I. B. 
Oomrs. (1932), 17 Tax Oas. 298. 

508. Add, Annotation: — Gonsd. Institution of 
GivU Engineers v, 1, B. Oomrs. (1931), 47 
T. L. B. 488. 

525. Add, Annotation : — ^Refd. Institution of Civil 
Engineers v, I. B. Oomrs. (1931 ), 47 T. L. E. 466. 

540. Add, Annotation : — Consd. Institution of 
Civil Engineers v, I, R. Oomrs. (1931), 47 
T. L. B. 466. 

540. Add,. Annotations : — Consd, Towler v, Thetford 
Rural Council (1929), 99 L. J. K. B. 268. 
Held. Oleobury Mortimer Rural District 
Council V. ChUde, [1933] 2 K. B. 368. 

661. Add, Annotation : — Apld. Hastings, Lord v, 
Walsingham Revenue Officer, [1930] 2 K, B. 
278. 

562a. Not let — Whether within Rating & 

Valuation (Apportionment) Act, 1928 (c. 44).] 

— ^Wherc sporting rights over agricultural land 
are severed but not let the person exercising 
those rights is not entitled to the exemption 
from rates conferred on the occupiers of agri- 
cultural land by the Agricultural Rates Act, 
1929 (c. 26). — Hastings (Lord) v, Waisinq- 
HAM (Revenue Officer), [1930] 2 K. B. 278 ; 
99 L. J. K. B. 386 ; 143 L. T. 474 ; 94 J. P. 
130 J 46 T. L. R. 426 ; 74 Sol. Jo. 298 ; 28 
L. G. B. 304 ; (1926-^1), 1 B. R. A. 402. D. C. 

Folld. deobury Mortimer Rural District 
Council V, Chlldd 1933), 97 J. P. 217. 

552b. Necessity for severance.] — Applt. 

owned 3,000 acres of land. Two thousand 
acres he let to tenant farmers reserving 
to himself the sporting rights ; 700 acres of 
the remainder was waste land dc he farmed 
300 acres himself. He let the sporting rights 
over the whole 3,000 acres to B., under an 
agreement contained in correspondence 
between them. There was no grant by deed, 
Applt. was rated separately on the sporting 
rights so let So appealed from an order of the 
justices directing the issue of a distress 
warrant in respect of those rates: — Held: 
applt. was not rateable in respect of the 
sporting rights as there was no legal severance 
ox the right from the occupation of the land. 


— Towubr V, Thetford Rural Council 
(1929), 99 L. J. K, B. 268 ; 143 L. T. 46 ; 94 
J. P. 77 ; 28 L. G. B. 108 ; (1926-81), 1 
B. B. A. 298. 


662c. Spoiling rights reserved.] — ^A farm was 

let to a tenant under an agreement m writing, 
not under seal. The agreement contained a 
clause reserving to the owner the sporting 
rights over the agricultural land. The owner 
refused to pay the rates in respect of the 
sporting rights so reserved. An applica- 
tion for a distress warrant was refused by 
the justices on the ground that there had 
been no severance of the sporting rights from 
the occupation of the land within Bating 
Act, 1874 (c. 64) : — Held : a grant of sport- 
ing rights over land could be validly made 
only by a deed under seal, but where the 
owner of the land, by an agreement in writing, 
not under seal, let the land, by the same 
document, reserved to himself the sporting 
rights, there was in fact a severance of the 
sporting rights from the occupation of the 
land within Bating Act, 1874 (c. 64), s. 6, 
So the owner was rateable in respect of those 
rights under sect. 6 (3). — Clbobury Mor- 
timer Rural District Council v, Childe, 
[1933] 2 K. B. 368 ; 102 L. J. K. B. 580 ; 
149 L. T. 495 ; 97 J. P. 217 ; 49 T. L. R. 
486 ; 31 L. G. R. 268, D. C. 

656. Add, Annotation: — Refd. Townloy Mill Co. 
(1919), Ltd. V, Oldham Assessment Com- 
mittee, [1036] 1 K, B. 585. 


580. Add. Annotation Refd. Busby v. Avgherino, 
[1928] A. 0. 290. 

630a* .] — In an ancient market, of 

which 8. was lessee of tolls, the frequenters 
of the market brought coa*ii Sc potatoes in 
carts which stood within the limits of the 
market, & one sack was taktm out & pitch(?d 
in the street for buyers to examine. A toll 
was payable to S. in kind for the whole 
quantity brought in bulk, including the 
sample sack : — Held : S. was rateable to the 
poor-rate in respect of these tolls. — U, v, 
Barnard Castle Inhabitants (1863), 27 


J. P. 534, 

g32a. ,] — ^Applt. was rated as the 

occupier of tolls, lands, buildings situated 
in the Ashford cattle market; & among the 
gross receipts upon whicJi the valuation was 
estimated, were it/ems for the sheep, cattle., 
pigs, & horses admitted into the marl^t 
during the year at a fixed sum per head. In 
1671 Charles II. granted by charter to Lord 
Strangford, his heirs & assigns, a market to 
be holden every alternate Tuesday within 
or near to the town of Ashford, together with 
the tolls & profits thereof. No evidence is 
to be found of the actual establishment of a 
market under this charter ; but m 1784 a 


PART I. sect. 4, 8UB-SE0T. 34.— 41. 

a i, ,1— Be Hydro-Elbotwo 

Oqmmisqxon cf Ontario & 
yC'-'pt'*' ^ I'wjuiwiJBi TownshU’S (1924), 
0. L. R. 431.— can. 


Zoological pardem,] — Held: the land 
'^'^8 ixeed for a pubUo reeerve within 
(c) of the Looai Oovemment Act, 
l?P* 1S9 C«), Sc W 0 M exempt from 
^ates.~..^CTNIClPAL .OOUNOIL OF JtfOS- 


J.St 


It. BooktdaUa <S? shops at stedion .] — 
up his roll for the year 
tiluff Whitsunday. 1937, the Assessor 
Fubllo Undertakings included in his 
luatlon of the undertakings^ of two 
Iway cos. tbs bookstalls & otnor 
kUs & shops at certain stations in 
ftggow. These subjects hfl4 Iwoti 
sluded every year sinot» the flMt 
inouenuial valuation tnado m the 
ar 1933-1934. In May. 1936, the 
>ufle of Lords, in a case 

English railway, decided that 
niiai* eubleots did not form 
9 underUudng .* the subjects 

57 


In question, in so far as hy the 

dedslon of the House of Lords, fell 
to bo oroludod from the roll of the 
Assessor of I'liblic Undertakings* 
Stamoow aoHeff, e. AssBSSort of 
PUBI.10 tTNDffiUTAKINOS, (1936J 8. O. 
764,— SCOT. 

sv. PropeHv of Toronto TramporUi^ 
tirni Oamwfmon.lT-Toronto Jrans- 
portation Commission held liable to 
pay local improvement rates on tod 
controlled managed by the Oom- 
xS^ion.— T oronto e. Toronij) Trans- 
portation OoMMtsgioN, i 7 1 1 

D. L. R. 522 ; O. B. 42.— CAN. 
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stock market was established, for some 
time afterwards held upon every fourth 
Tuesday. From 1793 to 1856 a stock & 
cattle market was held on every alternate 
Tuesday in the main street of Ashford, the 
lord of the manor & the inhabitants receiving 
certain payments for the use of such pens as 
either of them supplied respectively, but no 
tolls appeared to have been levied upon 
animals sold at the market. After many 
mesne assignments, in 1856 applt.’s lessors, 
incorporated as a limited co., obtained a 
conveyance in fee of a piece of land in the 
manor, & “ all the tolls, stallages, dues, pro- 
fits, or emoluments whatsoever arising from 
all markets & fairs held in the said town of 
Ashford,” except the meat, fish, & vegetable 
market. In 1874 applt. hired from the co., 
at a fixed annual rent, certain fixed tolls of 
the cattle market, the lands belonging thei*eto, 
& the fairs & other perquisites. The land 
occupied by the market is fenced in, & kept 
locked w’hen not used for market or other 
purposes. Some pens in the market are 
appropriated to particular owners & salesmen, 
& others are free for any animals in the 
market. All animals, however, pay toll for 
admittance to the market : — Held : upon a 
case stated, that the tolls for admittance to 
the market were incident to the soil so as to 
be taken into consideration as increasing the 
value of the occupation, & were not mere 
market tolls which could not be rated. — 
Pekcy V, Ashford Union (1876), 34 L. T. 
579 ; 40 J. P. 502. 

632b. •] — ^Applt. rented two stalls in 

Bodmin market year by year at a rent pay- 
able weekly. The stalls in question had been 
put ui) to auction & were bought by applt. & 
used by him on market days. The stalls thus 
rented were capable of being removed, & there 
was no agreement that they should always 
stand on the same identical spot, though 
applt. had a right to retain the same relative 
position in the row : — Held : there was no 
such occupation of the stall as rendered applt. 
liable to be rated under 43 Eliz. c. 2, he having 
acquh-ed only the right to a given stall in a 
given row, & not the right to place one on 
any definite portion of ground. — Spkar v. 


Bodmin Union Guardians (1880), 49 L. J. 
M. 0. 69 ; 49 L. J. Q. B. 666 ; 43 L. T. 127 ; 
44 J. P. 764. ' 

686. Add, Annotation : — ^Rafd. Ee Southern Ky. 
Co. (1936), 163 L. T. 106. 

669* Add. Annotaiion : — ^Refd. Musmann v. 

Engelke, [1928] 1 K. B. 90. 

670. Add. Citation (1926-31), 1 B. R. A. 80, C. A. 

675a. House let out In apartments or lodgings — 
Representation of the People Act, 1867 (c. 102), 
s. 7.] — ^By Representation of the People 
Act, 1867 (30 & 31 Viet. c. 102), s. 7, where the 
owner is rated at the passing of this Act to 
the poor rate in respect of a dwelling-house 
situate in a parish wholly or partly within a 
parliamentary borough, instead of the 
occupier, his liability to be rated for the future 
shall cease ; after the passing of this Act 
no owner of any dwelling-house so situate 
shall be rated to the poor rate instead of the 
occupier, except as hereinafter mentioned. 
. , . When the dwelling-house shall be 
wholly let out in apartments or lodgings, not 
separately rated, the owner of such dwelling- 
house sh^ be rated to the poor rate. 

Applt. & five other persons each occupied a 
room in a six-roomed dwelling-house in a parish 
within a parliamentary borough, A had the use 
in common of the street door, passage, stair- 
case ^ domestic conveniences ; the owner did 
not occupy any part of the premises, nor retain 
any control over the tenants, each of whom 
had the exclusive possession of his own room. 
At the time of the passing of above Act 
the owner was rated in respect of the whole 
house, instead of the occupiers, by virtue 
of Small Tenements Act, 1860 (c. 99). 
After the passing of above Act, the overseers 
of the parish made a rate, in which each of 
the six occupiers was separately rated ; — 
Held : the owner of the house, & not the 
several occupiers, was rateable : for that the 
house came within the exception in sect. 7. — 
Stamped v. Sunderland Overseers (1868), 
L. R. 3 0. P. 388 ; 37 L. J. M. 0. 137 ; 18 
L. T. 682 ; 32 J. P. 439 ; 16 W. R. 1063. 

AntwlaiUnts : — Consd. Thompson t>. Ward (1871), L. K. 0 
C. P. 327 ; Boon v, Howard (1874), L. R. 9 O. P. 277 ; 
Bradley v. BayUa (1881), 8 Q. B. D. 195 ; White & 


PART 1. SECT. 4, SUB-SECT. 34. 

t (p. 512) I. Plard 4b camp of 

oil compceny,)r^Re RoYAXrns Oil Co., 
LTD. (Alta.), 11929] 4 D. L. R. 1070 ; 
1 W. W. R. 311.— CAN. 


m (p. 512) 1. Fee stiU in Crown,] 

• — ^Where the fee still remains In tho 
C!rowu, tho interest of the holder of a 
homestead claim Is not subject to 
taxation by a municipality, although 
tho holder personally is. — R. v, 
Matbqui Municipality (1901), 8 

B. 0. R, 289.— CAN. 

so. Properly temporarily in district — 
RoUing stock 4t machinery of raUway 
company,] — Re Edmonton, Dunvbgan 
Sc British Columbia Rt. CJo.^ & 
McLbllan School District, 11928] 
2 W. W. R, 084.— CAN. 

jp, Machine nsed for digaing 

reservoir,] — Re Mannix Sc Walgrrn 
Sc McLrnnan School DrsTiucT, 11928] 
2 W, W. R. 680.— CAN. 

sq. Sloek-in-trade ,] — Under a statute 
authorising the assessment of land, 
building, Sc busJneBS,** a stock-in- 
trade is not assesBable* — P xabsb Sc 
Edworthy Bros, v. Rural Munici- 
pality of Bjorbdalb, B. F. Hajeceus 


Co., Ltd. v. Rural Municipality op 
BjroRROALE, 11929] 2 D. L. K. 507, 
537 ; 1 W. W. R. 682 ; 23 S. L. R. 
386.— CAN. 

sr. Oaniry crane.] — Held: the gantry 
crane on resp.’s premises was not 
assessable or uable to taxation under 
Ontario Assessment Act, 1927, was 
affirmed, it being held that the subject 
of assessment clearly fell within sub- 
sect. 19 of sect. 4 of said Act, & was not 
taken out by the exception ; the 
movable part of the orano, if it ^ould 
not be regarded as a chattel Sc not 
within sect. 1 (A), was ** machinery 
used for manufacturing,** Sc not 
** machinery used for the production 
or supply of motive power.** — Ford 
City v. Ford Motor Co. op Canada, 
Ltd., 119291 4 D, L. R. 697 ; 8. O. R. 
490 ; 11929] 2 D. L. R. 109 ; 63 

O. L. r1 4X0.— CAN. 

St. Oasoline pumps 4b tanks at service 
station ,] — Imperial Oil. Ltd. v, 
LiSTOWEL (Ont.), 11929] 1 D. L. 11. 
479.— CAN. 

fv. Xogs.] — Logs brought down a 
river into a town for the purpose of 
shipment, Sc kept awaiting shipment, 
in a boom in the river within the 

68 


limits of the town, at the time an 
assessment is made, may he assessed 
by the town under the Assessment 
Act. R. S. N. S. 1923.— HOIJJLN 08 - 
worth Sc Whitney, Ltd. v, Bhidgk- 
WATEB, 119293 1 D. L. R. 481; 60 
N. 8. U. 240.— CAN. 

sy. Unoccupied golf course.] — Wbor(} 
land had been let as a golf course but 
at the time of assessmeut it was not in 


proprietor contended that it should 
be entered as grazing land. — ^Maitlanu 
Tennant v, Edinburgh Accountant, 
11930] 8. 0. 660.— SCOT. 


PART I. SECT. 6. 

Bw. Mortgageer--Of leasehold interest 
in land,]r*H€ld.* not a mtgoe. g 
“ ratable property ** within 
Act, 1925, B . 70.— Waitomo .Oouni v 
Council v. Miles, 119281 N. 2*. 

22* ^ N» 7f ‘ 

BE. Cekury company letting 
to workman dnxring emp^weni.^' 
Bucrhaven Sc Mkxw, 

Wemysb Coal Go,, (1928J 3. O. «0- 
SCOT. 



VoL XXXVnL— Bates and Bating. Cases 676a— 675t 


Hates V, IsUoirtoa Oorpn., [1909] 1 K. B. 133. FoUd* 
Gdgifs V. Stevens (1909), 101 L. T. 050. Conid. B. e. 
Boberts, Escjp, Stepney Borougrh Oonnoil (1916). 84 L. J. 
H. B. 1577. Reid. Mason v. Bennett (1868), L. B. 4 C. P. 602 ; 
Bames e. Peters (1809), L. R. 4 0. P. 539 ; OuU v. Austin, 
Austin e. Cull (1872), L. B. 7 C. P. 227. 


076b. .] — Besp. was rated & assessed 

to a general rate in respect of a house which 
was situate in the pansh of H., which was» 
at the date of the passing of Representation 
of the People Act, 1867 (c. 102), & had ever 
since been, situate in a parliamentary 
borough. Besp. did not occupy or reside 
in or exercise any supervision or control over 
the house, which was a private dwelling- 
house consisting of a basement, a ground 
floor & two other floors, & was let by resp. to, 
& was occupied by, three tenants. The 
rateable value of each of the tenements was 
under iB20. Each tenant had a separate 
letting & a separate key, & had the exclusive 
use & occupation of the rooms let to him or 
her. On an appln. for a distress warrant 
against resp., it was contended on behalf of 
applt. that the borough council were entitled 
to rate resp. under Representation of the 
People Act, 1867 (c. 102), s. 7, inasmuch as 
the house was wholly lot out in apartments 
or lodgings not separately rated. It was 
contended on behalf of resp. that the house 
was not wholly let out in apartments or 
lodgings not separately rated within the 
meaning of that section, that the demand 
was bad, as no allowance, abatement or 
deduction had been made to resp. under 
Poor Rate ‘Assessment & Collection Act, 
1869 (c. 41). The justices were of opinion 
that the house was not in point of law a 
dwelling-house wholly let out in apartments 
or lodgings within the meaning of sect. 7, 
& they dismissed the summons : — Held : on 
the authority of Stamper v. Sunderland 
Overseers, No. 676a, ante, the council were 
entitled to rate reap, under sect. 7 of the Act 
of 1867, & the appeal must be allowed. — 
Griggs v. Stevens (1909), 101 L. T. 960 ; 
74 J. P. 67 ; Konst. ^ W. Rat. App. 164 ; 
8 L. G. B. 63, D. 0. 


675c. 


Effect of Poor Rate Assessment & 

Collection Act, 1869 (c. 41).]— Resp. was the 
owner of a tenement situate in a borough 
which in the year 1867 was, & ever since had 
been, a parliamentary borough. The tene- 
ment was wholly let out in apartments or 
lodgings not separately rated within Repre- 
sentation of the People Act, 1867 (c. 102), 
s. 7. Purporting to act under that sect., 
the rating authority rated resp. as owner, 
instead of the occupiers of the tenement, 
without allowing him any commission, 
abatement or deduction : — Held : the Act 


under which resp. was rateable as owner 
instead of the occupiers was not Representa- 
tion of the People Act, 1867 (c. 102), but was 
Poor Rate Assessment & Collection Act, 
1869 (c. 41), & he was entitled to the com- 
mission, abatement or deduction specified 
in sect. 3 or sect. 4 of the later Act. — D a^s 
V. Walws, [1908] 2 K. B. 134 ; 77 L. J, K. B. 
482 ; t>8 L. T, 411 ; 72 J. P. 166 ; 24 T. L. B. 
360 ; 6 L. G. B. 493, D. O. 


AfmatoHons t 


950. Overd. White & Hales e. 

1 K. B. 133. Retd. Nokes v. Strong. 11909] 2 K. B. 625. 


e. Stovena (1909). 101 L. T. 


the year 1867 was, & ever since had been, a 
parliamentary borough. The tenements were 
wholly let out in apartments or lodgix^s not 
separately rated within Representation of 
the People Act, 1867 (c. 102), s. 7. Pur- 
porting to act under that sect., the rating 
authority rated applts. as owners, instead of 
the occupiers of the tenements, without 
allowing them any commission, abatement 
or reduction : — Held : applts. were properly 
rated as owners, instead of the occupiers, 
under Representation of the People Act, 
1867 (c. 102), s. 7, &: were, therefore, not 
entitled to any commission, abatement or 
reduction from the amount of the rate. That 
portion of Representation of the People Act, 
1867 (c. 102), s. 7, which provides for the 
rating of owners of houses wholly let out in 
apartments or lodgings not separately rated 
has not been repealed by implication by 
Poor Rate Assessment & Collection Act, 
1869 (c. 41), or otherwise. — White & Hales 
V, Islington Oorpn., [1909] 1 K. B. 133 ; 
78 L. J . K. B. 168 ; 73 J. P. 44 ; 26 T. L. R. 
121 ; 2 Konst. Rat. App. 798 ; 7 L. G. R. 
133 ; 63 Sol. Jo. 97 ; sid) nom. Hales v. 
Islington Borough Council, 100 L. T. 22, 
0. A. 

dnnoiatiotis : — Consd. Griggs v. SU^vena (1909), 101 L. T, 
950. Polld. Nokes v. Strong, [1909] 2 K. U. 625. Consd. 
B. v. Roberts, [1914] 1 K. B. 309 ; K. v. Carson Roberts. 
JSjc p. Stepney Corpn., [1915] 3 K. B. 313. Reid. Kent v. 
Fittall, [1911] 2 K. B. 1102. 

Who may be liable — Agent.] — 

An agent who is employed by the owner of 
a dwelling-house, situate in a parliamentary 
borough, & wholly let out in apartments, 
to collect the rents on his behalf is not liable 
to be rated as owner under above Act. — 
Nokes v. Strong, [1909] 2 K. B. 625 ; 78 
L. J. K. B. 1041 ; 101 L. T. 318 ; 73 J. P. 
417 ; 7 L. G. R. 876, B. 0. 

Annotalion : — Consd. Metropolitan Water Board v. Brooks 
(1910), 79 L. J. K, B. 705. 


575f. To what boroughs applicable.]-— 

The council of a metropolitan borough, which 
became a parliamentary borough some years 
after the passing of Representation of the 
People Act, 1867 (c. 102), rated the o\^ers 
of two dwelling-houses which were wholly 
let out in apartments or lodgings not 
separately rated, allowed them the ^m- 
missions or abatements authorised by Poor 
Rate Assessment Collection Act, 1869 
(c. 41). The loctil govt, auditor at his aumt 
made a surcharge on the rate collector in 
respect of the amount of these abai-ements : — 
Held : the words “ all boroughs Jlepre- 
sentation of the People Act, 1867 (c. 1 02), s. 7, 
extended to all boroughs which had since the 
passing of that Act become parliamentary 
boroughs, <fc were not limited to boroughs 
which were in existence as parliainent^y 
boroughs at the uate of its passing { the 
ownere ought to have been rated under that 
sect. & were therefore not entiUed to any 
commission, abatement or deductnm from the 
amount of the rate ; & the surcharge was, 
therefore, rightly made by the auihtor. 

B. V , Bobbrts, [1914] IK. B. 369 ; 

V « RoBB»T8, Ex p. Battebska. Borough 

Cowoir^L’j. 

rrrr T Knl. .Ta. 644 i 1 B. R. A* 


676d Applts. were the owners 

of tenements situate in a borough whlon m 

69 
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eub nom, Bobbibts v, BATOBifiSBA Msrmo* 
POLITAN Borough (1914), 110 L. T. 666, 0- A. 

AwnotaHon >Befd. Grow v. HiUeary (1912), 11 Xi. G. E. 226. 

675g, Premises occupied by owner. J — The pro- 
visions of sect. 211 (1) (a) of Public Health 
Act, 1875 (c. 56), as to assessing an owner 
on a reduced annual value, where the owner 
is rated instead of the occupier, do not apply 


Part il. — Basis 

695. Add. Annotation: — As to (1) Retd. Railway 
Assessment Authority v. Southern Ry. Co., 
London County Council v. Southern Ry. Co., 
[1936] 1 All E. R. 26. 

698. Add. Annotations : — OeneraUyt Gonsd. St. 
James' & Pall Mall Electric Light Co. v. 
Westminster (City) Assessment Committee 
(1932), 97 J. P. 48 ; Townley MiU Co. (1919), 
Ltd. t?. Oldham Assessment Committee, [1936] 
1 K. B. 585. Retd. Ladies* Hosiery & 
Underwear, Ltd. v. West Middlesex Assess- 
ment Area Assessment Committee (1982), 96 
J. P. 336 ; Simpson v, Charrington & Co., 
[1934] 1 K. B. 64 ; Re Southern Railway Co. 
Appeals (1935), 152 L. T. 299. 

708. Add, Annotations : — Gonsd. Consett Iron Co. 
V. Durham County Assessment Committee 
for No. 5 or North-West Area (1930), 99 
L. J. K. B. 277 ; Townley Mill Co. (1919), 
Ltd. V, Oldham Assessment Committee, [1936] 
1 K. B. 585. 

705. Add, Annotaiions Apld. Consett Iron Co. 
V, Durham County Araessment Committee 
for No. 5 or North Western Assessment Area, 
(1931] A. C. 396. Refd. Robinson Bros. 
(Brewers), Ltd. v. Houghton & Chester-Le- 
Street Assessment Committee, [19371 2 All 
E. R. 298. 

711. Add. Annotation : — ^Refd. Townley Mill Co. 
(1019), Ltd. V. Oldham Assessment Com- 
mittee, [1936] 1 K. B. 685. 

713. Add. Annotations : — Reid. St. James’ & Pall 
Mall Electric Light Co. v. Westminster (City) 
Assessment Committee (1932), 147 L. T. 896 ; 


to a case where the owner is himself the 
occupier of the premises to be rated.— R. v. 
pROPBRT, [1911] 1 K. B. 83 ; sub nom. R. v. 
Probbrt, JSx p. Jones (1910), 80 L. J* K. B. 
98 ; 103 L. T. 844 ; 74 J. P. 474 ; 9 1.. Q. R. 
38. 

676. After this case add “ See^ also^ Landlord & 
Tenant, Nos. 4363 , 4364 .»’ 


of Assessment. 

Railway Assessment Authority v. Southern 
Ry. Co., London County Council v. Southern 
Ry. Co., [1936] 1 AU E. R. 26; Townley 
Mill Co. (1919), Ltd. v. Oldham Assessment 
Committee, [1936] 1 K. B. 585 ; Mitcham 
Oolf Coui*se Trustees v. Ereaut, [1937] 3 All 
E, R. 450 ; Robinson Bros. (Brewers), Ltd. 
V. Houghton & Chestor-Le-Street Assess- 
ment Committee, [1937] 2 All E. R. 298. 

726. Add. Annotations: — ^Distd. Consett Iron Co. 
V. Durham County Assessment Committee 
for No. 6 or North Western Assessment Area, 
[1931] A. O. 896. Gonsd. Yates v. Burnley 
Rating Authority (1933), 97 J. P. 226 ; 
Townley Mill Co. (1919), Ltd. Oldham 
Assessment Committee, [1937] A. O. 419. 

726, Add. Annotations : — Gonsd. Townley Mill Co. 
(1919), Tjtd, V, Oldham Assessment Com- 
mittee, [1937] A. C. 419, Retd. Consett Iron 
Co. V, Durham County Assessment Committee 
for No. 6 or North Western Assessment Area, 
[1931] A. 0. 396. 

727. Add. Annotation : — Generally, Refd. Consett 
Iron Co. V. Durham County Assessment 
Committee for No. 6 or North-West Area, 
[1931] A. 0. 396. 

785. Add. Annotations : — Gonsd. Railway Assess- 
ment Authority v. Southern Ry. Co., London 
County Council v. Southern Ry. Co., [1936] 
1 All E. R. 26. Refd. Consett Iron Co., 
Ltd. V. Durham County Aissessment Com- 
mittee for the North-Western Area, [1931] 
A. C. 396 ; Salisbury House Estate v. Fry, 
[1930] 1 K. B. 304 ; Leney & Co. v, Wlielan, 


PART n. SECT. 1, 8DB-6ECT. 1. 


y i. .h-Re Hudson’s Bat Co. 

Be City op Edmonton, [1932] 1 W. W. 
H. 796 ; 2 D. L. 11. 816.— CAN. 


yif, Possible use of property 

restrided .^ — Gdampian KSAiiiTixs Co. 
V. MoNiTtBAL East, [1932] 1 D. L. B. 
705.— CAN, 


sy. AjpreemeiU for fixed assessment value 
^Bans of vaiuation — Construction of 
aoreement.h'-Crrr op Ottawa v. Cana- 
dian National RySm [1926] 3 D, L. R. 
762; [1926] S. O. R. 494.— CAN. 

•z. Valuation for unearned increment 
tax.]— Jte Wallbkidob A I^istbab 
OP Land Titlhb, [1930] 2 W* W. R. 
361 ; 3 D. L. R. 762 ; 4 R. L. R. 768 ; 
3 W. W. R. 269.— "CAN. 


za. Boudlisation of assessment.h^ 
Sect, 96 a of A»»€fl«inent Aot was m- 
teoded to govern the future xnethod of 
eq;uAlisix« the assessment. The cur- 
tailment of the power to levy in future 
was to be in tMoet of an eqiualisaUon 
arrived at by the altered method out 
effected according to the orderly pro- 
cedure already establislied by the 
Assessment Act A not otherwise*— Be 
ROOKOUFFE PAItg VlLLAOB A OABLB- 


TON COUNTT, [1931] 4 D. L, R, 737 ; 
O. R. 787.— CAN. 

so. Benefit from local improvements — 
Burden to he considered,]— Where under 
aty Aot, R. S. S., 1930, the cost of 
local Improvements is charged in whole 
or in part against the abutting or other 
property specially benefited thereby, 
the genera] assessment of such property 
should not be increased because of its 
additional value due to the local 
improvements, without, at least, taking 
Into consideration the burden of the * 
special assessments therefor. — Htllibb 
V. Rxoina Cmr, (X9S23 2 W, W. R. 
561.— GAN. 

sf. Cash vedue at public auciion.l— 
The governing rule for the valuation 
of property is the actual cash value 
reansable at public auction . — Re Wil- 
LIBTON A OlABKE ABSESSMENT A 
DiJ^OUTB, [1935] 4 D. L. E. 250.— 


PART 11. JBOT. 1, 8DH-8ECT. 8i— A. 

dd i. — -*J— Edinbubgh AflBBQSon 
V. Casma a OnoLLA, [t928b S. c. 398. 


dd tl., ^,1— HUKXTABXilB S»pu»l‘' 

TUBS A Mtcb. Assoon., 


eo 


Ltd. V, GxAsaow AasnsgOB, [1928] 
S. O. 401.— BOOT. 


•V. Farm let by fether to son — 
Whether rent condUioned as fair annual 
Mabshaij^ v. Wtotownshirb 
Absessor. [1929] S. 0. (Ct. of Sess.) 
S3 3 .''~-^S0OT. 

sz. ** Consideration, other than rent ” 
— Whaiis.] — Beld: a special clause in 
a lease binding tbe tenant, in the event 
of the subJeCT losing the benefit of 
derating, to iixdomnlfy the landlord for 
the loss he would suffer by his having 
to pay increased rates, was not a 
“ consideration other than rent,” &, 
accordingly, had no effect upon the 
valuation of the subjects so long as 
they remained derated A tbe obligation 
to indemnify remained contli^eut only. 

— ^LlVElKPaOL VldPOBlA FllIENDLV 
SOOIKTY V. GLABOOW ASSSSBOB, [1934] 
S. 0. 193.— BOOT. 


PART IL AkOT. 1, SDB-S2;CT. 3.— B. 

^ £ I. — . J— RANOOON Gixy OOBPN. 
Rawoodjbb (1923), I. L. R. 6 Ran. 
600«— IND. 

r I. i-J-^RANOOON Tubp Ovob V. 
ife p ’y* (1927), L L. R. 3 




Vol. XXXVm.— Bates aiid Bating. Cases 73fr-800a. 


[1934} 2 K* B. 611 ; Bobiusou Bros, 

- (Brewers)) Ltd. v, Houghton &: Ohester-Le* 
Street Assessment Committee, [1937] 2 All 
E. K 298. 

741. Add, Annotation : — As to (4) Retd. Bobinson 
Bros. (Brewers), Ltd, v, Houghton & Ohester- 
Le-Street Assessment Committee, [1937] 2 
All B. B. 298. 

742. Add, AnnotaUon : — Generally^ Retd. Appen- 
r(jdt V, Central Middlesex Assessment Com- 
mittee, [1937] 2 K. B. 48. 

752. Add, Annotation ; — Consd. St. James* & Pall 
Mall Electric Light Co. v, Westminster (City) 
Assessment Committee (1932), 97 J. P. 48. 

754. Add. Annotations : — Consd. Consett Iron Co. 
V, Durham County Assessment Committee 
for No. 6 or North-West Area (1930), 99 
L. J. K. B. 277. Refd. St. James* A Pall 
Mall Electric Light Co. v, Westminster (City) 
Assessment Committee (1932), 147 L. T. 390; 
liailway Assessment Authority v. Southern 
By. Co., London County Council v. Southern 
By. Co., [1930] 1 All E. B. 20; Towiiley 
Mill Co. (1919), Ltd. v, Oldham Assessment 
Coniraittt^e, [1936] 1 K. U. 686 ; Mitcham 
Golf Ooxirse Trustees v, Ereaut, [1937] 3 
All E. B. 450 ; Bobinson Bros. (Brewers), 
Titd, V, Houghton Chester-Lc-Stroet AkSscss- 
ment Committee, [1937] 2 All E. B. 298. 

769. Add, Annotaiions : — Refd. L. 0. C. v. Hackney 
B. C., [1928] 2 K. B. 588 ; Townley M.iU Co. 
(1919), Ltd. V. Oldham Assessment Com- 
mittee, [1936] 1 K. B. 686, 

781. Add, AnnotaUon : — Consd. Townley Mill Co. 
(1919), Ltd. V, Oldham Assessment Com- 
mittee, [1936] 1 K. B. 585. 

785. Add, Annotation : — Consd. Townley Mill Co. 
(1919), Ltd. V. Oldham Assessment Com- 
mittee, [1037] A. C. 419. 

792. Add. An7iotation : — Consd. Townley Mill Co. 
(1919), Ltd. V, Oldham Assessment Com- 
mittee, [1930] 1 K. B. 685. 

794a. Mill closed down — ^Machinery left in 

position.] — A CO. which owned A occupied a 
cotton spinning mill, stopped working ; they 
sold the stoi*es & let the basement, A left the 
remainder of the structure A its contents in 
charge of a caretaker with a view to selling 


or letting them if occasion occurred. At the 
material time there remained in the mill 
machinery A plant of the classes mentioned 
in sect. 24 (1) (a) of 1926 Act (which for 
convenience was described as “ motive 
machinery A plant’*). There were also 
ct^rtain fixed machines A loose chattels 
falling within sect. 24 (1) (6) (called for con- 
venience “ process machin<3ry A plant ”) : — 
Held : the co. were not rateable as the 
occupiers of premises used as a warehouse 
for the proc(^ss machinery, on the grounds 
(a) that by sect. 24 (1) (6), no accenmt is to 
be taken of the value of such plant or 
machinery ; (2) the. Act applies to heredita- 
ments whether in active operation or out of 
work. 

Qu, : whether the practice of treating the 
r)wner of an empty house as not rateable is 
an exception to the general law of rating. — 
I'owNLEY Mill Co. (1919), Ltd. v, Oldham 
Asseshmkht CoMMrrrEE, 11937] A. 0. 419; 
11937] 1 All E. B. n ; 106 L. J. K. B. 140 ; 
156 L. T. 81 ; 101 .T. P. 125; 53 T. L. R. 
205 ; 81 8oL Jo. 13 ; 35 1a, G. R. 09, H. 1a, 

Annotation KM, Robinson Hros. (Brewors). Lid. v, 
Hougrhton & ClioHl:or-rje>Str(^ol AsHessirioiit ( lommil tee, 
[10371 2 All E. B. 208, C. A. 

Sub-sect. 1. — Railways. 

(Vol. XXXVIII., p. 634.) 

See, now. Railways (Valuation for Eating) 
Act, 1930 (c. 24). 

800. After this case add : — 

Derating of railways*] — See Rating A Valua- 
tion (Apportionment) Act, 1928 (c. 44), ss. 1 , 6; 
Local Government Act, 1929 (c. 17), ss. 68, 
136 ; Sched. XI. ; A Nos. 226kk-226qq, 
ante. 

800a. Railways (Valuation for Rating) Act, 1930 
(c. 24) — Meaning of revenue — Compensation 
for use during war.]— The sums distributed 
by the Govt, among the railway cos. of Great 
Britain in satisfaction of all claims which 
they might otherwise have had for compensa- 
tion aadev the Regulation of the Forces Act, 
1871 (c. 86), the Ministry of Transport Act, 
1919 (c. 50), or otherwise, are not “ revenue ’* 
within Railways (Valuation for Bating) Act, 


PART il. SECT. 3> SUB-SEOT. 1.— A. 

SOOa i. Haatifays (Valuation for 
jRaHng) Act, 1030 7c. My^Bxclusion of 
ferry, A N. B. By. Co. In which, 
06 successor of the North British By. 
Co., the rights of ferry across the 
Forth at Queensferry were vested by 
statute, entered into an agreement with 
a Arm of shipbuilders, under which the 
latter obtained the sole A exclusive 
right to work the for^, A also to use 
certain piers In oonneowon therewith, 
for a period of ten years. Under the 
o^eement the shiphullders provided 
wie vessels A the staff at the piers, A 
fixed, collected, A retained the tolls 
A charges, except that they were 
hwnd. In the event of the revenue from 
the ferry exceeding a certain sum, to 
pay a proportion of the excess to the 
ry. CO. ; A they relieved the ry. oo. 
of all obligations A llahllity In con- 
fl^otlon with the working of the ferry. 
They were, further, entitled to assign 
th^ rights under the ajp^ment or to 
sublet : the agreement con- 

stituted a lease of Imr A ww not 
a znere gmtit of a right to work the 


ferry, A accordingly, the ferry was 
excluded from the undertaking of the 
ry. CO., under Railways (Valuation for 
Rating) Act. 1930 (o. 24), s. 22 (9).— 
London A North Eastbbn By. Oo. 
v. Fifb Assbssob, [19353 S. C. 352. — 
SOOT. 

SOOa ii. Error— Appeal.]— • 

Finality for the quinauennial period 
under Railways (Valuation for Rating) 
Act, 1930, 8. 22. applies only where the 
value of the undertaking has boon fixed 
In accordance with the provisions of 
the Act, A, accordingly, where heri^ 
ages which do not io^ly form * pa/Vt 
of its undertaking” are included in 
the valuation, the provision as to 
finality docs not render incomijetent 
an appeal for the correction of the 
error during the qulnfinenniuni. — 
QlabooW Oown, V. Abbkshok op 
Public Undertakings. [19361 S, c. 
764.-«COT. 

SOOa Hi. Method of assessment,] 

— ^Tho Assessor of ^ 

111 valuing for the first 'tliae under 
^t. 22 of Railways (Valuation lor 

61 


Rating) 1930. the heritable sub- 
icets in Scotland belonging to the 
ti.M.B. & L.N.E.H., adopted the 

following method. Talcing in each 
case the average Scottish not rccicipts 
as certified by the Anglo-8cottish 
Railways Assessment Authority, he 
deducted for interest on tenants 
capital a sum of 5 nor «mt. of such 
capital, & of the balance ho assigned 
40 i)or cent, to the tenants for temant s 
profits A risks, & 60 per cent, to tho 
landlord. He fixed the valuation at 
tho latter figure, bringing valua- 
tion lor the L.M.h. of , ^940,00, > as 
against tho prechding yoaFs valuation 
of £717,243, & for the L.N.E.B. a 
valuation of £628.898 as against one of 
£436,979. Tho method of valuation 
adopted by tho AsHcssur waa the 
method he had ajiplled in tho caeo of 
a number of public utility cos., except 
that, instead of the ordinary dediiction 
of 20 iK^r cient. for tenant*8 profits A 
risks, ne deducted. In tho cose ef the 
railway cos., 4 per cent, having re^d 
to their finanom position at the time. 
The ct. approved in principle of the 
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1930 (c. 24), 8. 4 (3) (ii.) (d(), & were never 
intended to come into the computation of 
rateable value. They are sums part of 
which may be properly regarded as paid in 
restoration of losses on capital account, & 
the fact that they may also be applied for 
revenue puri>ose8 is not enough to justify 
the conclusion that the entire funds are in 
their nature revenue. The words “ set aside 
out of revenue ” in Railways (Valuation for 
Rating) Act, 1930, s. 4 (3), mean placed to a 
revenue account in the accounts kept under 
Railway Accounts Act, 1911, — London, 
Midland <fc Scoti^ish Ry. Co. v, Anglo- 
ScoTTisH Railways Assessment Authority, 
London S& North-Eastern Ry. Co. v. 
Anglo-Bcottish Railways Assessment 
Authority (1933), 150 L. T. 361 ; 98 J, P. 
134 ; 50 T. L. R. 130 ; 77 Sol. Jo. 899 ; 32 
L. G. R, 41 ; 23 Ry, <& Can. Tr. Cas. 38, 
H. L. 

AniwiaHon : — Retd. Central London Railway I. R. 
Oomrs., London Eleotrlo Railway v. I. R. Oomrs., Metro- 
politan Railway v, I. R. Oomrs. (1934), 151 L. T. 333. 

8001). Bridge maintained by bridge 

company— Cost of upkeep.] — The building of 
the Forth Bridge by the Forth Bridge By, 
Co. was authorised by the Forth Bridge Acts, 
1878-1882. By sect. 16 of the 1882 Act, 
the works authorised ai*e for all purposes 
whatsoever the undertaldng of the Forth 
Bridge Co., & by sect. 38 the London & 
North Eastern Ry. Co. are forever to main- 
tain & work the railway (i.e, earned by the 
bridge) with the same powers &; obligations 
as if it formed pait of the London & North 
Eastern Railway system, while the Forth 
Bridge Co. are to mainttiin & repair the 
structure of the bridge carrying the railway. 
In pursuance of these Acts the London & 
North Eastern Ry. Co. take all the traffic 
receipts of the Forth Bridge, but hand over 
to the Forth Bridge Co. the interest on the 
capital subscribed for building the bridge & 
the cost of maintaining the structure. 
Nevertheless, for the purpose of the Railways 
(Valuation for Rating) Act, 1930 (c. 24), the 
P'orth Bridge is part of the London & North 
Eastern Railway undertaking, & the expense 
of rnaintaining the structure, though not in 
fact included in the Statutory Account No. 10, 
on which the valuation is required to be based, 
ought to have been so included, & was 
properly included by the Joint Assessment 
Authority in their asoertaiimient of the net 
railway revenue of the London A; North 
Eastern Co. — Fife & West Lothian County 
Councils v. London & North Eastern Ry. 
Co. & Anglo-Scottish Railways Assess- 
ment Authority (1933), 21 Ry. & Can. Tr. 
Oas, 76. 

gOOc. — ^ — Railway hereditaments.] — MM : 

(1) notwithstanding the provisions of Rail- 
ways (Valuation for Rating) Act, 1930 
* (c. 24), B. 4 (2), the method Imown as the 
profits basis was still to be applied in assessing 
the rateable value of railway hereditaments. 
That method consists of ascertaining three 
factors, namely, (a) the estimated capital 


value of the plant & implements required 
by the tenant ; (b) the percentage to Sbe 
auowed to the tenant on his capital as re- 
muneration ; & (c) the net receipts from the 
undertaking. By dividing the first factor by 
the second, &; subtracting the result from the 
third, a figure is obtained which is to be 
deemed to be the net annual value of the 
ry. co.’s undertaking ; (2) in estimating for 
the purposes of the above calculation the 
value of the ry, co.'s rolling stock, a deduc- 
tion must be made for depreciation of each 
item since its last reconditioning & a further 
deduction for depreciation due to obsolescence 
of the type, but no addition may be made for 
the profit which a manufacturer would have 
charged the hypothetical tenant for manu- 
facturing each item of plant. Each such 
item must be taken into account at its actual 
cost to the ry. co., since the only conceivable 
tenant is the ry. co. itself. — Be Southern 
Ry. Co. Appeals (1935), 152 L. T. 299 ; 51 
T. L. R. 233 ; 79 Sol. Jo. 127 ; 33 L. G. R. 
101 ; affd. nom, Rati^way Assessmfjnt 
Authority v. Southern Ry. Co., London 
County Council v. Southern Ry. Co., 
[1936] A. C. 266. 

good. .] — (1) Railways (Valuation for 

Rating) Act, 1930 (c. 24), s. 4, has not put 
an end to the system of assessing the hypo- 
thetical rent by djBducting from the net 
receipts a percentage of the amoimt of the 
capital required by the tenant for the work- 
ing of the undertaking, & allowing the balance 
only as rent, though there may be circum- 
stances in which it is inapplicable ; (2) there 
are three elements in assessing the per- 
centage to be allowed on the tenant’s capital, 
(a) the interest on capital, (6) profit on the 
adventure, (c) fair return on his capital having 
regard to the risks which he undertook ; 
(3) the alteration in the economic position of 
railways since 1921 by virtue of legislation 
then & subsequently passed is not a relevant 
fact to affect the construction of the lan- 
guage of Railways (Valuation for Rating) Act, 
1930 (c, 24), though it may be relevant in 
estimating the rent at which the railway 
premises would let as a whole ; (4) in the case 
of a railway within Railways (Valuation for 
Rating) Act, 1930 (c. 24), the hypothetical 
landlord is not entitled to a higher rent in 
respect of the large capital expended in 
creating the immovable parts of the under- 
taking ; (5) the “fail* ^ just division” in 
Railw^ays (Valuation for Rating) Act, 1930 
(c. 24), s. 4, is not an aliquot division on an 
unspecified basis, but involves the ascer- 
taiimient of the landlord’s share in the form 
of rent ; (6) the landlord must be con- 
templated as a possible tenant, the 

difficulties of finding a tenant must not 
influence the valuation; (7) the Railway 
Assessment Authority are not limited by 
Railways (Valuation for Rating) Act, 1930 
(c. 24), s. 4 (1 ) (a) to considering only the actual 
results for the years 1928 & 1929, but may 
take into account the tendencies shown by 
the results of years preceding or following 


Asdossor’fl method of valuation, but, 
in view of the falling receipts of the 
COB., they substituted a deduction of 
65 per cent, for the Assessor’s deduc- 
tion of 40 per cent, — ^L ondon, MxhLAKP 
& Scottish Rt. Co. Assessob of 


Railways & Canals fob Scotland, 
(19333 S. 0. 590.— SOOT. 

•X. ProM basis.] — ^The correct 
method m asseesing the annual value 
of a railway is on the profits basts : the 
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** contractor’s test” is unsuitable & 
incorrect, as are also the ** train 
mileage ’’ & the ” route mileage 
system. — BBcntirrARY of States fob 
India v. Rangoon Mxtnioipal Oobpn. 
(1983), L L. R. 10 Ran. 540«^IHD. 
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those years ; (8) the tenant is not a mere 
investor to be compensated by the ordinary 
rate of interest on his investment. QTie 
rate must be sucii as to afford a pi*ofit com- 
mensurate witli the risk involved & to induce 
him to embark on the under! aking. Tlui 
actual figure is a question of fact for the 
Bailway Assessment Authority. — Railway 
Assessment Authority v. Southern By. 
Co., London County Council v. Southern 
By. Co., [1936] A. C. 266 ; [1936] 1 All E. B. 
26 ; 166 L. J. K, B. 115 ; 154 L. T. 314 ; 
100 J. P. 123 ; 62 T. L. B. 237 ; 80 Sol. Jo. 
223 ; 34 L. G. B. 103 ; 24 By. & Can. Tr. 
Cas. 86, II. L. ; affg, S. C. nom. Re 
Southern By. Co. Appeals (1935), 152 
L. T. 299. 

Wliat are.] — ^A railway co. in 

pursuance of a statute, constructed over a 
river a bridge consisting of an upper deck 
carrying a railway & a lower deck carrying 
a roadway for use by the public for vehicular 
& pedestrian traffic on payment of tolls. The 
construction of the roadway was a condition 
imposed on the co. by the statute empowering 
the CO. to construct the bridge. The question 
raised was whether the roadway formed a 
“ railway hereditament or part of a “ rail- 
way hereditament ” within Railways (Valua- 
tion for Bating) Act, 1930 (c. 24), s. 1 (3) 

Held : as the railway co. was given statu- 
tory authority t ;0 construct the bridge only 
on condition that tlio co. also constructed 
& maintained t he toll-l"x^aring road deck, it 
followed that the maintenance <fc tJie carrying 
on of the road deck was either (in incidental 
& necessary part of the co.’s principal under- 
taking, or was an undertaking subsidiary 
or ancillary to its prmcii)al undertaking ; 
on either view, therefore, the road deck was a 
hereditament occupied for the purpose of the 
co.’s undertaking & was thus a railway here- 
ditament witliin sect. 1 (3) of the Act of 1930. 
— Newcastle-upon-3''yne & Gateshead 
("ORPN. t \ Railway Assessment Authority 
& London & North Eastern By. (-o., [1937] 
A. 0. 275; [1936] 3 All E. K. 616; 106 
I.. J. K. B. 1 ; 53 T. 1.. K. 114 ; 80 Sol. Jo. 
931 ; 35 li, G. B. 61 ; sub worn. Re London 
& North Eastern By. Oo. Valuation Boll, 
Re Newcastle-upon-Tyne Gateshead 
CoRPN., 156 L, T. 1, 11. L. 

8001. .] — A railway co. was in 

occupation under statutory authority of a 
pier which, owing to the sea having receded, 
could no longer be used for proposes of 
transport, & of a neighbouring ornamental 
garden. The co. used the pier & garden, 
which were situated not far from one of its 
stations, only as a i)lace of recreation & 
amusement for members of the public, whom 
it admitted thereto on payment of a smidl 
fee ; — Held .* the pier & garden were a “ rail- 
way hereditament ” as defined for the pur- 
poses of Railways (Valuation for Bating) 
Act, 1930 (c. 24), by sect. 1 (3) thereof, & 
they had been propeny entered in the railway 
valuation roll as such a hereditament. 
Olebthorpbs Urban District 
London Aj North Eastern By. Oo., [Iy36] 
1 K. B. 2U i 106 L. jr. K. B. 08 ; 33 L. G. R. 
446 ; 23 By. & Can. Tr. Oas. 222 ; sub nom. 
Re London & North-Eastern By. Co. 
Valuation Boll, Re Olebthorpbs Urban 


District Oounctl, 154 L. T. 17 ; 52 T. L. B. 
20 ; 80 Sol. Jo. 34. 

800g. ,] — (1) Bookstalls, chemist’s 

shop, kiosks, hairdressing saloons other 
tenements within the area of a railway 
station : — Held : to have been “ so let out 
as to be capable of separate assessment ” 
within the proviso to sect. 1 (3) of Railways 
(Valuation for Bating) Act, 1930 (c. 24), & 
therefore not to be “ railway hereditaments ” 
within sect. 1 (3), but to be rateable under 
the general law of rating. 

(2) Show-cases held by Lord Macmillan 
&; Lord Wright (Lord Bussell op Kil- 
LOWEN contra) not to be “ used for the ex- 
hibition of advertisements ” within Advertis- 
ing Stations (Bating) Act, 1889 (c. 27), s. 3, 
& accordingly to be rateable under the general 
law & not under the sect. — Westminster 
C oRPN. V. Southern By. Oo., Railway 
Assessment Authority & Smith & Son, 
IjTd., Westminster Oori’n. & Kent Valua- 
tion Committee v. Southern By. ("o.. 
Railway Assessment Authority A. Pull- 
man Oar Oo., Ltd., [1036] A. O. 511 ; [1036] 
2 AU K. B. 322 ; 105 L. J. K. B. 537 ; 52 
T. L. R. 541 ; 80 Sol. Jo. G71 ; 34 L. O. H. 
313 ; 24 By. & Can. Tr. Oas. 189 ; sub nom. 
Re Southpjrn By. Co.’s Appeals, 155 L. T. 
33 ; 100 J. P. 327, LI. L. 


800h. Rolling stock.] — Re Southern By. Co. 

Appeals, No. 800c, awic. 


800k. Adjustment after appeal — Jurisdiction 

of Railway Assessment Authority,] — ^In terms 
of the Bailways (Valuation for liating) Act, 
1930 (c. 21), the Kail way Assc,ssment 

Authority in .July, 1033, settled the draft 
valuation roll as affecting the Southern 
B.ailway Co., tlie^ total rateable value of 
the whole undertaking was shown to be 
£2,225,000, pari of which, relating to 
Southampton Dock, was assessed at £101,520. 
After the draft roll had be.en settled, notice 


thereof was given to various persons, includ- 
ing the rating authority of So'utliamj)lon. 
Thereupon the Southampton rating authority, 
in tei‘rns of the A(;t f)f J930, made a repre- 
sentation obj(icfing to the apportionment 
relating to Southampton Dock, on the 
ground that it was insufficient, as full regaj‘d 
had not been paid to all material consid(ira- 
tions, including tJie m't receipts derived from 
the hereditament, <fc the relative value of the 
land & buildings then oerjupitjd, & that it was 
therefore less than a fair apportionment. 
After considering the representation, the 
Railway Assessment Atithority decided that 
effect ought not to be given to it. Mean- 
wliile, as a result of an appeal to the Railway 
& Canal Commission, followed by an appeal 
to the House of Lords, the rateable value of 
the whole undertaking, being tht^ euniulo m 
the draft vaUiatior roll, liad been reduced to 
£2,180,000, with consc‘queutial reductions m 
the various pa.rt8 of the whole undertakii^, 
including a reduction, as regards the 
Southampton Dock, 

to £100,000. On Apr. 27, BJ34, t^ draft 
valuation roll was completed by the Bauway 
Assessment Authority, in pursuance of the 
pi-iivisions of the third schedule of the statute, 
notice whereof was given by the Authority 
on May 1, 1934, to all interested parties, 
including the Southampton rating authority, 
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at the same time, attention was parti- 
cularly directed to the right of appeal, under 
sect. 9 of the Act of 1930, within two months 
after completion of the railway valuation 
roll, t<^ the Bailway & Canal Comrs. against 
an incorrect determination of the net annual 
or rateable value of any railway heredita- 
ment. The Southampton rating authority 
did not appeal. Later, the rateable value of 
the whole undertaking was reduced by the 
Badway Si Canal Commission to £1,077,131 
the Comrs. made an order under the Act, 
directing the Bailway Assessment Authority 
to make the necessary adjustment, which 
was, on appeal, confirmed by the House of 
Lords, & became operative within the time 
limited by sect. 10 of the Act, Thereupon 
the Bailway Assessment Authority inserted 
the new aggregate sum in the roll, & made 
proportionate deductions in the ease of each 
constituent undertaking, &, by that time, 
the period for making representations under 
the Act had . elapsed. A revision was now 
sought of the apportionment in respect of 
Soutliampton Dock : — Held : the dfuty of 
the Bailway Assessment Authority was 
properly performed, without any excess of 
jurisdiction, & the Act did not provide, in 
the circumstances, for a reiteration of the 
objections made by the local rating authority 
without success in 1933. — B. v, Bailway 
A asKssMENT Authority, Ex p. Southampton 
C oRPN., [1037] 1 All E. B. 431 ; 100 L. J. 

K. B. 393 ; 1.56 L. T. 236 ; 101 J. P. 163 ; 
53 T. L. B. 317 ; 81 Sol. Jo. 277 ; 35 L, G. B: 
136. 

808. Add, Annotation : — Refd. Bailway Assess- 
ment Authority v. Southern By. Co., London 
County Council v. Southern By. Co., [1936] 
1 All E. B. 26, 

832. Add. Annotation : — Generally, Retd. Be 

Southern Bailway Co, Appeals (1936), 126 

L. T. 299. 

889. Add, Annotations: — As to (1) Retd. Be 
Southern Bailway Co, Appeals (1936), 162 
L. T. 299. As to (3) Consd. Townley Mill Co. 
(1919), Ltd. V, Oldham Assessment Com- 
mittee, [1936] 1 K. B. 585. Generally, Refd. 
Bobinson Bros. (Brewers), Ltd. v. Houghton 
& Chostcr-Iie-Street Assessment Committee, 
[1937] 2 All B. B. 298, 

848. Add. Annotations: — As to (1) Refd. Be 
Southern Bailway Co, Appeals, J1935), 152 
L. T. 299. Generally, Retd. Bobinson Bros. 
(Brewers), Ltd. v. Houghton & Chester-lje- 
Street Assessment Committee, [1937] 2 
AU B. B. 298. 

853. Add, Annotation : — ^Retd. i2e Southern By. Co. 
(1936), 153 L. T, 106. 

875. Add. AymoMions : — As to (1) Coned. Be 
Southern Bailway Co. Appeals (1935), 162 
L. T. 299. Refd% Manchester Corpn. v. 
Bolton Assessment Committee Si West- 
houghton Urban District Council (1930), 144 
L. T. 618. 


878. Add, Annotation -Coned. Bobinson Bros. 
(Brewers), Ltd. v. Houghton Sc Chester-Le- 
Street Assessment Committee, [1937] 2 All 
E. B. 298. 

896. Add, Annotation: — As to (1) Refd. British 
Homophone, Ltd,, v, Kunz Sc Crystallate 
Gramophone Becord Manufacturing Co. 
(1936), 152 L. T. 589. 

901. Add. CUation 1 B. B. A. 111. 

Add. AnnotaHona i — Coned. Manchester 

Corpn. V, Bolton Area Assessment Com- 
mittee Sc Little Hulton Urban Disteict 
Council (1930), 144 L, T. 570 ; Manchester 
Corpn. V. Bolton Assessment Committee Sc 
Wes^oughton Urban Disteict Council (1930), 
144 L. T, 618; St. James' Sc Pall Mall 
Electric Light Co. v. Westminster (City) 
Assessment Committee, [1934] A. C. 33. 
Refd. Railway Assessment Authority v. 
Southern By. Co., London County Council v. 
Southern By. Co., [1936] 1 All B. B. 26. 

908. Add, Annotations: — ^Folld. Manchester 
Corpn. V. Bolton Area Assessment Com- 
mittee Sc Little Hulton Urban District 
Council (1930), 144 L. T. 670. Consd. St. 
James’ Sc Pall Mall Electric Light Co. v. 
Westminster (City) Assessment Committee 
(1932), 97 J. P. 48. 

908a. .] — By sect. Ill of the Man- 

chester Corpn. Waterworks Act, 1847, the 
corpn. .were authorised to levy a domestic 
water rate on occupiers of property in the 
city Sc a public water rate on owners of such 
property. A poor rate was made in respect 
of a hereditament consisting of part of the 
aqueduct from T. to M. in the township of 
L. The method of assessment adopted by 
the corpn. Sc the assessment committee was 
that approved by the House of Lords in 
Kingston Union v. Metropolitan Water Board, 
No. 901, the profits basis system. For the 
relevant year the revenue of the corpn. in 
respect of their water undertaking was 
£756,043 6s. 8d., including £79,090 ISs. lid., 
the amoirnt collected in respect of the public 
water rate. After deduct!^ the expenditure 
of carrying on the undertaking there remained 
a balance of £462,335 4s, 2d., Sc, out of this, 
provision was made (i) for payment of interest 
Sc dividends ; (ii) for sinking" fiind in respect 
of the moneys borrowed by the corpn. under 
the statutory powers for their waw under- 
taking, iDcludm^ sums to meet expenditure 
on the Qonstmouon of works, none of which 
were completed or occupied or brought into 
use until after the period for which &is rate 
was made ; Sc (iii) for the promotion of the 
Bill for the Manchester Corpn* Act, 1919, by 
which the corpn, were empowered to make & 
maintain further reservoirs at H. Sc other 
works, the construction of no part of which 
had been commenced The sum which had 
to be provided in the following year for debt 
charges in reelect of moneys Dorrowed for 
the last-mentioned purposes amounted to 
£114,674» but there was no earmarking of 


PAHT IL SECT. 2, SUB^SEOT. 8.— 
A. fs), 

t I, „ _ cost of 

eonMruetine reservoir iturina : uwr.]— 
Fxf» asbbssob V , Dis- 

TEIOT OOMMrmES. £18291 S. O. (Ofc. of 
Sees.) 304. — SCOT. 


t It. — -.1— Local Govt. (Scotland) 
Aot, 1929, provided for the payment 
of an mmtiai Bxohoqtter grant to local 
anthoritlee to joaake good the loss to 
mtea d«te to derating Sc to the die- 
oontinnance of certain Govt, grants 
Beid : in valuing the water un^rtak- 
ing of a bdrgh on the revenue principle; 
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MaoxsTitaTss v. Bmisjofoemm 
SOB. {X9831 S. G. 338.-^COT. 
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t\m proceeds of the public water rate against 
t^ia sam« The assessment committee, for 
the purposes of their valuation of this here- 
ditament, included the whole of the stun of 
£79,099 X8a. lid., the proceeds of the public 
water rate, in the gross revenue of the corpn.*s 
water undertaking So made no deduction in 
respect of debt charges : — Held : this sum 
should be excluded. But for the fact that 
the landlords* charges were included in the 
account there would have been no need for 
the hypothetical tenant to raise this public 
water rate or any part of it. The sum raised 
by the public water rate was part of a larger 
sum provided to meet debt charges in respect 
of money borrowed by the corpn. for the 
construction of additioxial works uncompleted 
So not in occupation at the date of the rate. — 
Manchbstbr Oobpn. V, Bolton Area Assess- 
ment OOMMITTEB So LITTLB HuLTON UbBAN 
District Council (1931), 144 L. T. 571 ; 
(X926*-31), 1 B. R. A. 463. 

St. James* So Pall Mall Eleotrio Lij?ht ' 
do. V. Westminster (City’) Assessment Committee (1932)» 
97 J. P. 48. 

904. Add, Annotationa : — Consd. St. James’ &; Pall 
Mall Electric Light Co. v. Westminster (City) 
Assessment Committee (1932), 97 J. P. 48. 
Reid. Manchester Corpn. v, Bolton Area 
Assessment Committee So Little Hulton 
Urban District Council (1930), 144 L. T. 670. 

908. Add, Annotationa .’—Consd. Bobinson Bros. 
(Brewers), J-*td. t>. Houghton So Obestor-Le- 
Hti*eet Assessment Committee, 11937] 2 
All E. R. 298, Refd. Railway Assessment 
Authority v. Southern Ry. (Jo.. London 
County Council r. Southern Ry. Co., 11930] 

1 All E. R. 20. 

920. Add, Annotations: — Aa to (3) Refd. Railway 
Assessment Authority r. Southern Ry. Co., 
I-iondon County (Council v. Southern By, Co,, 

[ 1.930 J 1 All E. K. 20. (knerally, Refd. Oonseti 
Iron Co., Ltd. v, Durham County Assessment 
Committee for the North-Western Area 
(1930), 99 L. J. K, B. 277 ; Robinson Bros. 
(Brewers), Ltd. v, Houghton So Chester- Le- 
Street Assessment Committee, [1937] 2 All 
E. R. 298. 

928a. Hereditament must be assessed as pro- 

ductive or unproductive.] — In the rating of a 
water under&king extending over several 
parishes, ascertained on the profits b^is as 
^proved by the House of Lords in Kingston 
Union dt Metropolitan Water Boards No. 901, 
a hereditament, part of the undertaking, in a 
parish which has been assessed on the con- 
tractor’s basis as “ indirectly productive ” 
in that parish, cannot be at the same time 
further assessed at an additional sum as 
“ directly productive.” To do so would be 
to produce that very injustice which the 
profits formula was designed to prevent, — 
Manohesteb Corpn, v. Bolton Area 


Assessment Oommittbe So Westhouohton 
Urban District Council (1030), 144 L. T. 
618 ; 95 J. P. 60 ; 47 T. L. R. 210 ; 29 
L. G. R. 186 ; (1926-31), 1 B. R, A. 446, D. C. 

982. Add, Annotation : — Refd. He Southern Rail- 
way Co. Appeals (1935), 162 L. T. 299. 

934. Add, Annotation : — Consd. Townley Mill Co. 
(1919), Ltd. V* Oldham Assessment Com- 
mittee, [1936] 1 K. B. 585. 

955a. Adjoining land agricultural — Whether 

lands of canal company derated.] — ^Under 
Grand Junction Canal Act, 1794, applts. 
were liable to be rated in respect of their land 
So buildings in the same proportions as any 
other lands, grounds or buildings lying near 
the same. The adjoining lands So buildmgs 
were in fact or in law either agricnltxiral land 
or buildmgs So were accordingly derated : — 
Held: the hereditaments of applt. were also 
to be deemed to have no rateable value. — 
Grand Union Canal Co. v, Dacorum 
Assessment CoMMi'rrEE & Dacorum Re- 
venue Officer (1033), 102 L. J. K. B. 622 ; 

49 T. L. R. 491 ; 31 L. G. 11. 311, D. 0. 

971. Add, Annotation : — Generally, Refd. St. 

James’ So Pall Mall Electric Light Co. v, 
Westminster (City) Assessment Committee 
(1932), 97 J. P. 48. 

978. Add. Annotation : — Refd. Robinson Bros. 
(Browers), I.td. v. Houghton A (’hester-Le- 
Stroet Assessment Committee, [1937J 2 

All R. R. 298. 

1016. Add, Annoiatiom : — Consd. Robinson Bros. 
(BiM^wers), Ltd. v. Houghton <fc (Jh<*ster-Le- 
Htreefc Assessment Committee, 119371 2 All 
E. R. 208. Refd. St. James’ A Pall Mall 
Electric Light Co. v. W(»stniinster (<’ity) 
Assessment Committee (1932), 97 J, P. 18. 

1017. Add, Annotation: — Consd. London Playing 
Fields Society v, Essex (S. W. Area) Assess- 
ment Committee (1930), 94 J. P. 241 ; St. 
James’ So Pall Mall Electric Light Co. v, 
Westminster (City) Assessment Committee 
(1932), 97 J. P. 48. Refd. Ladies’ Hosiery 
^ Underwear, Ltd. v. West Middlesex Assess- 
ment Area Assessment Committee (1932), 96 
J. P. 336. 

1025. Add. Annotations : — Consd. Ko)>inson Bros. 
(Brewers), Ltd. v. Houghton So (Jhe.stt;j*-Lc?- 
Street Asst‘ssiriont Committee, [1937] 2 All 
B. R. 298. Refd. Appenrodt v. Central Middle- 
sex Assessment C\>mniittee, (1937] 2 K. B. 48. 

1028. Add. Annotaiions .-—Refd. Lency So Co. v, 
Whelan, [1934] 2 K. B. 511 ; Appeni’odt v. 
Central Middlesex Assessment OommitL^e, 
[1937] 2 K. B. 48. 

1031. Add, AnjioialUm : —Consd, Appem*odt. v. 
Central Middlesex A ssessment Ci >mmitfcee, 
[1937] 2 K. B, 48. 

1031a. Monopoly value.]— In Apr. 1932, the owner 

50 occupier of an hotel obtained the grant ot 


part U, sect. 2, sub-sect. S.-I 

0 L — Bdwiee omteHed bu employei 
^StiowrQom for sale of gas aggpXiames 
r-L*aiBPF QAS Lxort C5o., Ltd. \ 
PlSRTHSHllUB AsmSOB, KXXaT QA 

(Ct. 

1 i. The CWvnty (Joimcil c 

* * the accounts of whoe 
Ing 4 ^owed a yerv lara 
ju. LOT A period of Tears which oohl 
be wiped out by any iaoreaso 1 


prices charsfod to coiisuiaers 
3 d to leTT, under statutory 
■8, for a period of 4 to 5 ye^s a 
contingent guarantee rate w 
t>lied to the liqnidatjon of this 

p upon the revenue principle, trie 
froSuSjd by this mte in any year 

Lot fall to be. included In the 

lie of the undertaking of that- 
in that it 

^ed as part of the oidinary 
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wvenueri of the undertaking. — 
suiHic Assessor 
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sb. OaA muina — Toarable where 
ofed.]— -M ontreai* Lioht, Heat Sc 
Power Consolidatep v, Outremont, 
11932] 2 1). L. R. 306.-— can. 
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ASSBSSOB, [1928] S. 0. 392.— SOOT. 
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a new on-licence for five & a quarter years 
subject to the payment of ;£3,000 monopoly 
value made payable by five annual instal- 
ments of £600 each* The question arose 
whether in fixing the value of the premises 
for the purposes of the valuation list the 
instalments ought to be taken into considera- 
tion by way of diminishing the estimated 
rent that a hypothetical tenant would pay 
&:> therefore the ^oss value ; — Held : the 
liability for these instalments ought not to 
be taken into account in fixing the estimated 
rent ; by Lokd Wbight, M*K. & Komer, 
L.J. (Scott, L.J. dissenting) on the ground 
that the annual instahnents being payments 
necessaiy to maintain the premises as licensed 
premises, they came within the words “ other 
expenses ” to be borne by the landlord xmder 
the definition of gross value in sect. 68 ; by 
Lord Wright, M.K. & Scott, L.J. on the 
ground that the rent to be paid by the 
hypothetical tenant under sect. 68 was in 
resi)ect of the premises when licensed 
therefore when embodying the monopoly 
value, so that the monojpoly value must be 
borne by the landlord in order to secure 
the licence. — ^Appenrodt v, Centrax. Mid- 
dlesex AssEssaiENT Committee, [1937] 2 

K. B. 48 ; [1937] 2 All B. B. 325 ; 106 

L. J. K. B. 690 ; 157 L. T. 201 ; 101 J. P. 
283 ; 53 T. L. R. 601 ; 81 Sol. Jo. 356 ; 35 
L. G. R. 383, 0. A. 

1041. Add, Annotation : — Refdi. Robinson Bros. 
(Brewei's), Ltd. v. Houghton & Chester-Ije- 
Strcct Assessment Committee, [1937] 2 All 
E. R. 298. 

1044. Add, Annotation : — Refd. Appenrodt v. 
Central Middlesex Assessment Committee, 
[1937] 2 K. B. 48. 

1048. Add, Annotation : — Consd. Robinson Bros. 
(Brewers), Ltd, v. .Houghton & Chester-Le- 
Htreet Assessment Committee, [1937] 2 All 
B. R. 298. 

1052. Add, Annotations : — Ovevd. Robinson Bros* 
(Brewers), Ltd, v, Houghton & Chester- Le- 
Streot Assessment Committee, jl937] 2 All 
B. R. 298. Refd. Leney & Co. v, Whelan, 
[1934] 2 K, B, 511 ; Marston’s Dolphin 
Brewery, Ltd. v, Loughnan (1934), 151 L. T. 
532 ; lie Paulin, Me Crossman, [1936] 1 
K. B. 26, 

1054a. .] — In assessing a licensed 

public-house to rates, regard should be had 
to the competition between brewers, each 
desirous of obtaining a tenancy of the house 
in order to carry on the business there by 
means of a manager in his own employment, 
& thereby to secure the use of the house for 
the sale of beer from his own brewery, & 
thus to obtain a larger output &; a profit 
thereon over & above the retail profit which 
a tenant other than a brewer might reason- 
ably expect to make, & to the rent which a 
competing brewer who desired the house for 
these reasons might be willing to give. 

The fact that a decision of a Diy. Ct. given 
in 1898, in a case relating to the rating of a 
licensed public-houso had been since acted 
upon by rating authorities throughout the 
country, notiwad without disapproval by 
several other & higher cts., & disapproved by 


no other ct. : — Held : not to preclude the 
Ct. of Appeal from overruling it on finding 
that the decision was erroneous in law, — 
Robinson Bros. (Brewers), Ltd. v, 
Houghton & Chester-Le-Street Assess- 
ment Committee, [1937] 2 K. B. 446 ; [1937] 
2 All E. R. 298 ; 106 L. J. K. B. 836 ; 167 
L. T. 147 ; 101 J. P. 321 ; 63 T. L. R. 609 ; 
81 Sol. Jo. 396 ; svh nom, Robinson Bros. 
(Biuswers), Ltd. v, Durham Assessment 
Committee, 36 L. G. R. 367, C. A. 

1057a. .] — On an appeal to quarter 

sessions against a rate for the half-year 
ended Mar. 31, 1928, in respect of certain 
ooal mines of which applts. were occupiers, 
applts. contended that, inasmuch as the 
mines had been worked at a loss since 1925, 
the rateable values thereof should be reduced 
to nil, or, alternatively, to nominal amounts. 
On May 10, 1928, applts. entered into a new 
lease for a term of twenty years of part of 
their properties. Quarter sessions found 
that' under the trade conditions prevailing 
at the time when the rate was made, none of 
applts.* properties could be worked except 
at a loss. Sc that there was no indication that 
conditions of trade were likely to improve 
within a year; &, further, that the only 
basis on which any one could have been 
found who might have entered into a tenancy 
of the properties at that time would have 
been on the assumption that his tenancy 
would continue for a term of years & in the 
hope that conditions of trade would improve 
during that period. Upon these findings 
they rejected applts.* contention : — Held : 
(1) the expression ‘‘ term of years,’* as used 
by quarter sessions, meant a tenancy from 
year to year, which might be put an end to 
on notice ; where a colliery was actually 
being worked by the occupier as a going 
concern the expectation of better trade subse- 
quent to the year of assessment was a con- 
sideration which might be taken into account 
in arriving at the true assessment ; (2) inas- 
much as quarter sessions had not included 
any matter of law which they ought to have 
excluded, or excluded any matter of law 
which they ought to have included, the 
quantum of the rateable values of the mines 
was a pure question of fact for that ct. — 
Consbtt Iron Co., Ltd, v. Durham County 
Assessment Oommittbb fob No. 6 or 
North-Western Area, [1931] A. C. 396; 
100 L. J. K. B. 242 ; 144 L. T. 649 ; 96 J. P. 
98 ; 47 T. L. R. 301 ; 29 L. G. R. 231 ; 
(1926-31), 1 B. R. a. 308, H. L. 

Anrujtaiiom : — Generally, Re!d. Townley Mill Oo. (1919), 
Ltd. V, Oldham Assessment Conimittoo. [1936J 1 R. B. 58«'> ; 
Robinson Bros. (Brewers), Ltd. v, Houghton & Ohestci' 
Le-Street Assessment Committee, [1937] 2 All K. R. 29^^. 

1089. Add, Annotation :*^Apld. deobury Mor- 
timer Rural District Council v, Childe (1933), 
97 J. P. 217. 

1097a. Effect of redemption.] — Under an order oi 
the Ministry of Apiculture Sc Fisheries, und<‘r 
Tithe Acts, the tithe rontchargos issuing out* 
of certain lands in a parish were redeemed ir> 
consideration of an annuity payable by tbr 
landowner for the term of forty year • 


PART II. SECT. a. SUB-SECT. 7.— A. 
n i. WheHher houses let to miners 


entitled to deduction as being used for 
purposes of uiorkino mine*'jr-OAj>2ow 
QoiJLsmY Co., Vro, v, LANARSBrnaB 
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Thereupon the overseers of the parish made 
a supplemental valuation list increasing the 
gross estimated rental & rateable value of 
the lands, & reducing the assessments of the 
tithe rentchargos affected by tlie redemption 
by amounts equal to the amount by which 
the gross estimated rental of the lands was 


increased : — Held : the lands could not be 
revalued by this simple process & the rule 
laid down by Parochial Assessments Act, 
1936, 8. 1, for ascertaining the rateable value 
must again be applied. — Twitchin v. Alton 
Union (1924), 22 L. G. B. 482. 


PART II. SEOT. 2, SUB-SECT. 13. 

n (p. 674) 1. Queensland 

Deposit Bank, Ltd. r. Brisbane 
Omr Council, 11928J 8. R. Q. 13. — 

AUS. 

n (p. 574) il. .P~Pltf. sued for 

a decoaration that the assessments of 
taxes made by deft, city a^lnst three 
parcels of land owned by him for the 
years 1932, 1933 & 1934 were Invalid 
& that no taxes are legally due &: 
payable in respect of said proT>erty 
for said years, & he, also, prayed for 
an iniunction restraining deft, from 
proceeding, as It had threatened, to 
enforce by sale or otherwise the col- 
lection of taxes based upon said assess- 
ments ; — Held : each of said parcels 
was a ** rateable parcel of land 
within the Act Sc their assessment 
together as one property Sc the taxes 
based thereon were invalid Sc illegal, 
although the assessments could not be 
treated as nullities in the sense that they 
were so wholly void & unauthorised by 
reason of the very foundation of the 
assessment being wanting that they 
could not have been corrected by a 
Ct. of llevision if it had full power to 
review the action of the assessor. — 
Vancouver Waterfront, Ltd. v. 
Vancouver City, [1936] 1 W. W. R. 
248 ; 50 B. 0. R. 294.— CAN. 


h (p. 574) i. 


Asaesament made 


in one year adopted as assessment for 
followino year — Remooal of person from 
munidpmUy.] — Pltf. removed from the 
City of T. to the Township of Y. on 
Doc. 14, 1923. He paid an income 
tax to the City of T. in 1923 Sc to the 
Township of Y. in 1924. An assess- 
ment roll for the City of T. was pre- 

g arod Sc settled in 1923, pursuant to 
yo-law under Assessment Act, R. S. O., 
1914. 8* 57, Sc pltf., then resident in 
T., was entered on this roll for income. 
This asBOBsment of 1923 was, pursuant 
to sub-soot, 6 of said sect, 67, adopted 
by the City oounoil of 1924, by bye-law 
passed Feb. 28, 1024, Sc the City levied 
on pltf. an income tax in 1924, which 
he paid under protest. He now sought 
repayment : — Held : pltf. should suc- 
ceed. — SiPTON V, Toronto City, [1929] 
3 D. L. R. 852 ; S. C. R. 484 : revsg., 
U929] 1 D. L. R. 933 ; 63 O. L. R. 
937.— CAN. 

(P. 574) il. 

Pltf. corpn. sued deft, for income tax 
levied on her In 1930, based on an 
assessment roll prepared In 1929 & 
conmleted Sc returned by the assessor 
on Sept. 20, 1929. at which time deft. 

residing in Ottawa. On Nov. 8, 
1929, she removed from Ottawa Sc did 
not reside there again : — Held : from 
Nov. 8^ 1929, to Apr. 8, 1930, deft, 
had a vested right to freedom from 
municipal t^atlon In Ottawa for 1930, 
& the Assessment Amendment Act of 
i which came into force on Apr. 8, 
1930, was not retroactive so as effec- 
tively to cancel Sc destroy deft's 
vested right. — O ttawa v. Kemp, 
ni93ll 4 D. L, R. 412; O. R. 763.- 
vAN. 


, (P. 674) I. Effect of change of oo 
mions in looalUy *] — Hudson's B/ 
w « J^iNOE Albert, [19301 
W. W. R. 8l.-~0AN. 

. 74) 1. Bridge over iniernatiem 

Hyer^Wh^hsr doctrine of ** ad medium 
L — Be Fort Brie Vil- 

laoe Sc Buffalo Sc Fort Erie Public 


n (p. 575) I. Lands converted from 
** dry^* to ” M?6<.”]— Secretary of 
State for India e. RAMANUJAonARiAR 
(1928), L. B. 65 Ind. App. 289.— IND. 

r (p. 675) i. Proper deductiona 

from gross income,] — (1) A joint stock 
trading oo. being assessed for income 
by a city oorpn. was held to have no 
right to deduct from its gross receipts a 
sum received from a building co. for 
dividends upon shares of the building 
CO. owned by the trading co. The 
profit from which the dividends were 

S aid by the building oo., though 
erivod from rentals of real property, 
8c therefore not subject to assessment 
as income of the building co., were not 
received by the trading co. as rentals. 

(2) The amount of tne allowance tor 
" overhead expenses ” should bo fixed 
& determinable in the proportion which 
the amount of non -taxable income 
bears to total gross income. 

(3) The trading co., having power 
under its charter to acquire, hold, Sc 
sell the bonds Sc shares of other in- 
corporated cos. purchased shares Sc 
bonds of the A. Co. ; Sc, to finance the 
purchase, borrowed money from a 
bank j — Held : in the olroumstances, 
interest paid by the trading oo. to the 
bank upon the money borrowed should 
not, in fixing the amount of the trading 
co.'s assessable income, be deducted, 
as being expenses or carrying charges, 
from the gross receipts . — He Wallace 
Realty Co. Sc Ottawa, [19291 4 
D. L. R. 784 ; 64 O. h, R. 205 ; affd, 
as to (1) & (2) ; revsd. as to (3), [1930] 
S. O. R. 387 ; 3 D. L. R. 417.— CAN. 


tw. Deduction in respect of — Works 
used for manufaeiurt of steel — What are 
— Not works preparing scrap metal for 
sale to sted manufacturers ,] — John 
Jackson & Co. (Iron Merchants), 
Ltd. V, Glasoow Assessor, [1928] 
S. C. 416.— SCOT. 

sx. Works for refining crude oil 

— What are — Works far refining tar ,] — 
James Ross & Co. (Limb Wharf), 
Ltd. V, Stirltnoshirb Assessor, 
[19281 S. 0. 420.— SCOT. 

ly. Manufactory — What is — Not 

cellars c6r warehouse usdifor ** quieting,** 
** fining,** bottling <S* maturing beer ,] — 
Whitbread Sc Co., Ltd. v, Edinburgh 
Assessor, [1928] S. C. 425. — SCOT. 


sz. Not warehouse 

stores d? workshops of whisky blender .] — 
John Walker Sc Sons, Ltd. v, Kil- 
marnock Assessor, [1928] S. C. 430. 
—SCOT. 


•b. Distillery — Bonded warehouses 
apart from distiUery — Whether wlwle 
entUUd to deduction as manufactory ,] — 
Distillers Co., Ltd. v. Edinburgh 
Assessor, [191^6] S. O. (Ct. of Sess.) 
436.— SCOT, 


go. — — ' Bonded warehouse forming 
integral part of distillery — Whether whc*~ 
entitled to deduction as manufactory. \ 
Lanarkshire Assessor v, Distiuers 
Co,. Ltd., [1928] S. O. (a. of Sess.) 
439.— SCOT. 

g8, Erected on ground rented 

\yg manufacturer — Whether w^ks 
ground entitled to deductions .] — London 
& North-Eastern Ry, C0;». Glasgow 
Assessor, [1929) S. O. (Ct- of Sess.) 
.S25.— SCOT. 


•f. Qmndstand buildings er^^ 
far greyhound racing track.] — So?™®® 
Greyhound Raoino (Jo. , • 

QZiABQOW AflSBSSOA [1929] S. C. (Ct. 
at SeBB.) 284 .— SOOT. 


67 


sh. Manufactory- — Part of process 
carried on at separate works^Whether 
whole, entitled to deduction .] — Glasgow 
Assessor v, ScoTriSH Tube Co., Ltd., 
[1928] S. C. (Ct. of ScBS.) 466.— SCOT. 


sk. Stores, warehouses or other 

suldects associated with but not forming 
integral pari of manufactory — Whether 
whole entitled to deduction] — John 
Lbng & Co., Ltd. v. Dundee assessor, 
Dundee Assessor v. Don Bros. 
Buist & Co., Ltd., Dundee Assessor 
1?. Caird (Dundee), Ltd.. Bell Sc 
Stmb i>. Dundee Assessor, Distillers 
Co., Ltd. r. Glasgow Assessor, [19291 
S. C. (Ct. of SosB.) 315.— SCOT. 

tl. Premises used for cold storage 

— c£* manufacture of ice — Whether 
premises entitled to deduction ,] — Milne, 
william, Ltd. v, Glasgow Assessor, 
Union Cold Storage Co., Ltd. v. 
Glasgow Assessor, [1929] S. C. (Ct. of 
Sess.) 296.— SCOT. 


sm. Combined iron c& sted works — 
Whether to be treated as unum quid for 
purposes of deductions.] — Colvtluc 
David & Sons, IjTD. v. Atrshtre 
Assessor, [1928] S. C. (Ct, of Sess.) 
460.— SCOT. 


so. Carting contractor*8 premises — 
Comprising stables, workshops, etc . — 
Capable of being let for separate occupa- 
tion — Whether whole to he treated as 
unum quid,] — Cowan & Co. v, Edin- 
burgh Assessor, Cowan & Oo. e. 
Glasgow Assessor, [1928] S. C. (Ct. 
of SoRS.) 460.— SCOT. 

Bp. Real property — Exemption affixed 
machinery — What ia.] — Held : certain 
stnictures, known as racks,'* for 
storage of barrels of whisky during the 
matunng & aging process, were, along 
with the erections enclosing them, 
assessable under Assessment Act, 
R. S. O., 1927, os being real property, 
Sc the racks not being ** machinery " 
within the exemption in sect. 4 (19) of 
“ fixed machinery used for manu- 
facturing purposes *' ; but the matiu*ing 
Sc aging of the whisky was a part of the 
process of man\ifacture, & an elevator 
(for hoisting the barrels, etc.) Sc a fan 
(for the circulation of heated air), being 
used in connection with such process, 
came within said exemption ,* the 
sprinkling system Sc electric wiring 
were not machines, therefore not 
exempt, Sc were assessable. — Hiram 
Walker Sc Sons, Ltd. v. Walker- 
villb Corpn., (19331 S. C. R. 247 ; 3 
D. L, II. 433.— CAN. 

sg. Actual value— College building. ]-— 
III determining for asBOsament purposes 
the “ actual value " within sect. 212 (1) 
of Municipal Act, R. S. B. O., 1924, 
of an improvement such as a building 
constructed for permanent Sc con- 
tinuous use as a college Sc in use as, 
but practically unsalable at present 
as, a college, the words ** actual 
value ” should not be construed to 
moan the sum which would be realised 
for the building at a forced sale, nor 
by taking as the dominant considera- 
tion the structural cost of the building 
or the cost of replacement. The 
measure of valuation which should be 
applied Is the value in exchange, 
properly understood. The test of 
such value is, what would a prudent 
Investor be likely to pay or agree to 
pay for the building by way of invest- 
ment f — ^the assessor keeping in mind 
the likelihood that the reversible 
currents which affect land, causing It 
sometimes to depredate and at others 
to appreciate in value, wll) not. at 
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Part ill, — Special Rate. 

1128. Add. CitaHon .•—{1828] CSi. 340. 


Part IV. — The Assessment 


1145. Add, Annotations: — ^Dlstd. Ladies’ Hosiery 
& Underwear » Ltd. v. West Middlesex Assess- 
ment Area Assessment Committee (1932), 96 
J, P. 336 ; B. i\ Cornwall County Valuation 
Committee, Ex p, Falmouth Bating 
Authority, [1937] 2 K. B. 22 ‘ 

1146. Add, Citations .—97 L. J. K. B. 10 ; (1926- 
31), 1 B. B. A. 231. 

1146a. Rating & Valuation Aet, 1925 

(c« 90), Sched. 1., provisions 11, 12.] — ^By 
provision 12 of Sched. 1. to the Bating & 
valuation Act, 1926 : “ No person who is a 
member of any committee to which the 
duties of the rating authority with respect 
to the preparation of the valuation list are 
delegated shall be qualified for appointment 
as a member of the assessment committee.” 

A rating authority had appointed a sub- 
committee to fix the values of properties in 
the district for the pui^ose of the prepara- 
tion of the valuation list. They appointed 


P. A 0. members thereof, dc subsequently 
appointed the same two persons as the& 
representatives on the resp. assessment com- 
mittee. The applicant had giv^ notice 
of objections to his assessment to the reap, 
committee, A on learning the above facts, 
obtained a rule nisi for a prohibition to that 
committee from heaidng A; determining his 
objection: — Held: (1) a writ of prohimtion 
would lie to an assessment committee ; 
(2) within provision 12, the duties of the rating 
authority with respect to the preparation of 
the valuation list had been delegated to the 
sub-committee of which P. A 0. were 
members, A, consequently, tbey were dis- 
qualified from sitting on the assessment 
committee under provision 12, although 
at the time of their impointment thereto they 
were not disqualifiedf ; (3) P. dc 0. were not 
interested ” otherwise” within provision 11, 
which refers to an interest ejnsdem generis 
as that of an owner or occupier. — B. v. 


least to the same degree, affect a btiild- 
ing of said character. Moreover, the 
building must be valued for assessfaent 
ptirposes gua college aa long as it 
remains such ; It is improper to oonvert 
it mentally into a revenue-producing 
commercial structure, e*p., an apart- 
ment house, Sc value it acoordinidy. — 
Victoria (Bishop) v. Victoria (&ty), 
[1933) 3 W. W. R, 332 ; i D. L. H. 624^ 
47 B. O. R. 264.— CAN. 

«m. Cmeideration of special adapU 
abilUy,] — In essoBsing land it is proper 
to take into consideration its special 
adaptability to such a use os the land 
in question in this case was being put 
to, vis. its uso in developing a valuable 
water power which without it could not 
have been developed.— i2e Ontario Sc 
Minnesota Powkr Co. v, Fout 
Frances (1916), 33 O. L. R. 469, — CAN. 

sp. Latid <Sf buHMnoa — M^ino of 
** wdue ,**\ — Under the Winnipeg 

Oharter where land has buildings 
thereon the land Sc buildings must be 
valued for assessment purposes as a 
unit. The ** value at the time of the 
assessment ** which under sect. 294 of 
said Charter the assessor Is required 
to ascertain, is that amount whioh a 
pradent investor, taking Into account 
all the factors creating value, ^ might 
reastmably be expected to pay for toe 
property. In determining such value, 
every faotmr past, present, future or 
potential, which enables its owner to 
exchange property for money must be 
taken Into aoootuit. There is nothing 
in said Oharter whioh authorisee *' uni- 
formity ** or equalisation of assess- 
ments. The assessor is not entitled 
to consider the assessmenhi of other 
prop^ies. In determining value th^ 
Uots as to the sales of other properties 
are adnU^ble as evidence of value. 
But this evidence mu^ he of^sal^^of 
property In the nelghhourhood at 
time the asaessmem WfS made.^ The 
amount which might be obtained at a 
forced sale is no test of value but^^ 
price atoed in a bond /Ide otEef to sell is 
weighty evidence of valne. The net 
revenue of the property Sc the seplaoe- 
ment cost are also factors to to con- 


sidered In ooniunotdon with all the 
others , — Jlc Phixxjps Estate, U9843 
1 W. W. R. 449 ; 41 Man. L. H. 682.— 
CAN. 

St. ** AU purposes of dvie taxoHon ** 
— School taxes .) — School taxes are 
within the expression ** all purposes 
of civic taxation in the said city levied 
by or with the authority of toe city 
council in Moncton Tramways, Elec- 
tricity Sc Oas Go., Ltd., given a fixed 
valuation for these purposes. — R. v. 
Anderson, £!x p. MonCton Tram- 
ways, BuEOTRicuTr Sc Gas Co., Ltd. 
(1933). 6 M. P. R, 319.— CAN. 

sv. Fair value.} — ^Where it is pro- 
vided by statute that land in a muni- 
cipality shall be assessed at Its fair 
value & buildings Sc improvements at 
a percentage of their fair value. Sc that 
in ease of an assessment of any toecified 
land being more or less than its fair 
value, tho assessment shall not be 
varied on appeal. If suoh assessed value 
hears a fair Sc iust proportion to the 
value at which other lands In the 
municipality are assessed; the fair 
value is the dominant factor in deter- 
mining the asessment 3c the provision 
ai$ to proportionate assessment is 
subservient to it. A further provision 
that the dominant factor m the 
assessment of subjects of taxation shall 
bo equity ’* does not aitto the situation, 
as the latter provision Is directed 
towards ensuring equality Sc uniformity 
as between various ** subjeots of taxa- 
tion,'* e.p. lands, businesses. Sc special 
friumhiseB, 3c not as between ipeciflo 
lands, etc. Where it Is provide that 
local improvement rat^ shall not, 
unless the municipality determines 
otherwise, be takeu into consideration 
as a factor In the reduction of the 
general measment of land to the 
extent of toe iopal improvement rate 
levied, or at aU, Sc the municipality 
has made no detemdnation, the burden 
of the local Improvement tax. being Its 
oapltallsed value, does not lower the 
value ol the land for assessment pur- 
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sx. Buildings — Exemption where in- 
come from land chief source of income — 
Mecminq of " income.^*} — ** itoome " 
in the phrase *' occupant's ohi^ source 
of income " In the fifth line of sect. 
25 (1) of Assessment Act, 1934, does 
not mean " livelihood.” — Aoar v . 
Bast St. Paui. Rdral MuNioiPADiry, 
[1935] l W. W. R. 881 ; 2 D. L. r! 
hi ; 43 Man. L. R. 114.— CAN. 


sf. Apartment block.) — Be Beloo- 
Canadun Read ICstate Co., Ltd. & 
WiNNiPEO City, [1937] 2 W. W. R. 
67; 2 X>. L. B. 324.— CAN. 


sv. Undeveloped property — Net re- 
venue ,) — The owner of property has 
the right to develop It or not as be sees 
fit, within the means at his oommand ; 
Sc a municipality has not the right to 
penalise him in taxes because he doos 
not develop it in tho way someone else 
may think advisable so as to 8eeui*o 
from It the largest possible annual 
return. Under Wixmlpeg Oharter tho 
city has the right to tax the property 
only at its value as it is. 3c not at a 
value which might be the result of 
further improvements. The future or 
present possibilities of the property is 
something whioh can be considered 
only in oonnection with every other 
feature. The foot, however, that tho 
property is far from being fully 
developed is almost a complete answer 
to tlio contention that the assessment' 
should be loosed upon the net revenue 
obtained.— i2fi OHmCTiE Sc Olabk's 
appeal, [1937] 1 W. W. R. 81 ; M 
Man. L. H. 405.— CAN. 


PART IV. SECT. f. 

id. ZHtly to assess Sh colteet tate.)^: 
A municipal ooiron. without special 
authority grant^ by the itoislature, 
cannot renounce oiltotly or indirectly 
in its Uttty, to oolleot 
prqp«tty . the . .funds 
. ^mlni^tlon & 

for t he p ^piaimnee ^ JfUhJlo wor ks.— 


its right, nor fmi 
from assessable 
needed fOr gene 
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J^QET^ WOBOBeTSRSHIRB ASSESSMENT COM- 
MITTEE* EoBt p. HiiDLEY, [1929] 2 K. B. 397 ; 
93 L. J. K. B. 606 ; 141 L. T. 667 ; 93 J. P. 
199 ; 46 T. h. B. 525 ; 27 L. G, R. 468 ; 
(1926-31), 1 B. R, a; 279, D. 0, 


1146b. Jurisdiction of Hlg^h Court— Pro- 

^bltion.} — B. V, North Woroestehshire 
Assessment Committee, Ex p. Haoley, 
No. 1146a, ante. 

1146c* Higlit of officer of valuation com- 

mittee to be present.]— The county valuation 
committee under sect. 18 (2) of the Act of 
1926 is entitled to send its valuation officer 
or duly authorised representative to meetings 
of an assessment committee during the 
hearing by them of any objections to draft 
valuation lists or of any proposals to amend 
current valuation lists, & the assessment 
committee have no right to exclude him from 
such meetings. 

Per Romer, L. J. : Power to attend such 
meetings is one of the powers conferred upon 
county valuation committees by sect. 18 (2) 
of the Act, that being so, it is not possible 
for an assessment <;omniittee to exclude an 
officer, properly appointed for the purpose 
of the valuation committee from one of those 
meetings on the plea of exercising the power 
conferred upon them by Sched. I. to the Act 
of regulating their proceedings. The powers 
so given to the assessment committees of 
regulating their proceedings are in terms 
conferred subject to the provisions of tlie Act. 
— Middlesex (>)UNTY Vahtation Com- 


deliberations of the committee thereon on^ ah 
allegation of liability to suspicion of bias. 
The Biv. Ot. held that the appointment was 
valid : — Held : the assessment committee 
should be prohibited from allowing the 
officer to remain in attendance on that com- 
mittee dui'ing the hearing of applt.^s objec- 
tions & proposal & during the subsequent 
deliberations thereon, on the ground that the 
assessment committee in hearing objections 
to the draft valuation list under sect. 27 of 
1925 Act, was a body performing judicial 
or quasi-judicial functions, & if the officer 
were present at the meeting of the assess- 
ment committee when this objection & 
proposal were being heai'd, & advised that 
committee on procedure, it would be im- 
possible to hold that it was a case where 
justice appeared manifestly A undoubtedly 
to be done.— 11. v. Salford AasEssMENT 
(lOMMITTKB, Ex p* OODEN, [1987] 2 K. B. 1 ; 
119871 2 All K. K. 98 ; 106 L. J. K. B. 844 ; 
150 L. T. 474 ; 101 J. P. 225 ; 53 T. L. R. 
474 ; 81 So), .To. 198 ; 35 L. G. It. 219, C. A. 

1147a. Revaluation— Right to revalue by 

instalments — One part of county revalued 
before another. J—i/r id : on the true con- 
struction of 1925 Act, ss. 18, .87 (i), the 
county valuation (^jirimittee, in carrying 
out ilxe duty imposed upon it by scot. 18 (2) 
of promoting uniformity of valuation in 
the county, were not bound to make ])roposals 
for the correct valuation of al) the liercdiia- 
mente in the county at The saine time, but 
might in the exercise of their discretion 
proceed by instalments & make propt)sals 
for the correct valuation of the heredita- 


AU 

E. R. 403; 106 L. J. Oh. 215'; 156 L. T. { 
262 ; 101 J. P. 208 ; 68 T. L. R. 866 ; 81 
1. Jo, 167 J 36 L. G. B. 211, 0. A. 

Annotation R. v. Salford Assessmtmt Oommitttje, 

fl937]2K:. B. 1. 

1146d. Who may bo clerk of.] -An officer of 

a rating authority, whose duty was to attend 
the meetings of the rating committee for the 
purpose of taking minutes of their proceed- 
ings, & St) would obtain knowledge of all the 
transactions of the rating authority, was 
appointed by the assessment committee tor 
that area acting clerk to that committee, & 
would have to advise the assessmeut coti- 
tuittoe upou matters of procedure- 
assessment committee would have to consider 
an objection by the rating authority to a 
proposal to amend the valuation list. .An 
application was made to prohibit the assess- 
ment committee from acting on the resolution 
appointing the officej.* acting clerk to the 
assessment committee & also from acting 
upon a resolution directing him to remain m 
attendance on the committee during the 
hearing of the objection te) the » 

proposal to amend the valuation list & the 
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in succession. Consequently, where in several 
areas of a county the prevailing valuations 
were too low, & the county valuation liom- 
mittee made proposals for the correct valua- 
tion of a large number of hereditaments m 
one of the areas only. & the assessment com- 
mittee determined many of these proposals iV. 
in particular made an order increasing the 
gross & rateable value of one. hereditament, 
the rating authority for tliat area wa^s not 
entitled to obtain either a. writ of certiorari 
to quash the order of the asst‘ssment 
niittce, or a writ of prohibition to prevent the 
county valuation committee from making or 
the assessment cornmiliee from determining 
& enforcing any otlsM* such propcxsal, on the 
ground that any such propopl made by the 
county valuation committee m regard to part 
only of the county must be made m 
of its statutory duty to promote t 

of valuation in the county.— R. v. ( ornwall 
County Valuation . 

Falmouth Rating Authority, rm7] 2 

K. B. 222; 

T T ir" 708 • 1.57 B. 7. lo7 ; jui J, J . 

271 •* ^73 T.’ L. R. 550 ; 81 8ol. Jo. 296 ; 3o 

L. G. B. 82 1, 0. A. 

Municipal Tax Bxeinptton Act, g; S. Qm 
1926.— la Modbbnb Oo. of Motuat. 
I?EE AS80K. Ve Black Lakk, 11933] 
1 D. L. K. 18 .— CAN. 

sd. Chemge of ^oumerahip a^er rHu^^ 
of rnU.] — Tnero Is no error In tee roll 
giving jurisdiofcion to the Ot. of 


CAN. 



Cases 1167 — 1161 a. English and Empirb Digest Supplement. 


1157. Add, Annotatims : — Consd. Ladies’ Hosiery 
& Underwear, Ltd. v. West Middlesex Assess- 
ment Area Assessment Ck>mmittee (1932), 96 
J. P, 336 ; R. V. Cornwall County Valuation 
Committee, £7x p. Falmouth Rating 
Authority, [1937] 2 K. B. 222. 

1158a. No Injustioe — Similar properties in- 

correctly assessed.] — Applts., who were 
assessed in respect of their premises at £325 
gross Ss £267 rateable value, objected that 
they had been incorrectly & unfairly assessed 
in that seven other hereditaments of the 
same class in the same valuation list had 
been assessed at lower figures. Applts. 
called no evidence to prove that their assess- 
ment was higher than the rent which might 
be expected to be obtained for their premises, 
& their only witness agreed that the rent 
would be at least £325 ; nor did applts. seek 
to alter the assessments of the seven other 
hereditaments, but they sought to use these 
as evidence that their own assessment was 
excessive & unfair : — Held : as applts.’ 
hereditament had been entered in the valua- 
tion list at the proper figure, evidence that 
the seven other hereditaments had been 
assessed at a lower fi^re was irrelevant A; 
could not be used to justify a reduction of 
applts.’ assessment. That evidence was of 
no weight unless for the purpose, on proper 
notice, of correcting the inaccuracy of the 
other hereditaments. — ^Ladies’ Hosiery & 
Underwear, Ltd. v. West Middussex 
Assessment CoMMirrEE, [1932] 2 K. B. 679 ; 
101 L. J. K. B. 632 ; 147 L. T. 390 ; 96 J. P. 
336 ; 30 L. G. R. 369, 0. A. 

AnnoUUions : — Apld. Lilley Sc Skizmer, Ltd. v, Essex Oounty 
Valuation Oommittoe (1935), 153 L. T. 64. Consd. K. v. 
Cornwall County Valuation Commltteo, Ex p. Falmouth 
Rating Authority. C1937J 2 K. B. 222. 

1158b. .] — The occupiers of a shop, 

the assessment of which had been increased 
together with the assessments of most of the 
shop properties in the borough, contended 
that their assessment ought to be reduced, 
on the ground that there bad been no corre- 
sponding increase in the assessments of 
dwelling-house properties within the borough. 
The gross & rateable value of the shop 
arrived at as the result of the above increase 
were admitte^y not higher than the gross 
& rateable value as defined by Rating & 
Valuation Act, 1925 (c. 90): — Held: the 
Act did not require that revaluations of 
shops & dwe^ng-nouses must be made at one 
& the same time, &, as the hereditament in 
question was admittedly not over-assessed, 
the ct. could not, merely for the sake of uni- 
formity, substitute a lower figure which 
admittedly would be inaccurate. — Lillby 
Skinner, Ltd. v, Essex County Valuation 
COMHITTEB (1935), 153 L. T. 64 ; 99 J. P. 
264 ; 61 T. L. R. 432 ; 79 Sol. Jo. 321 ; 33 
L. G. B. 272, B. 0. 

Annotatim Consd. R. v. Cornwall County Valuation Com- 
mlttoo, Exp, Falmouth Rating Authority, [1937] 2 K. B. 
222. 

1158c. Return required by rating authority — 
ITorm— Validity.]— Defte. for the purpose of 
mnking a new valuation list under Rating 
& Valuation Act, 1926 (c. 90), s. 40, having 
served a notice on pltf. requiring him to 


in Rating Valuation Act (Returns) Rules, 
1926, S^ 0 d.» pltf. commenced an action 
for a declaration that the form of returns 
required was illegal, unauthorised & ultra 
vireSf 8c called evidence to prove that the 
offending requisitions were not “ reasonably 
required for the purpose of carrying out this 
Act ” within the above sect. : — Held : pltf. 
had proved his case 8c was entitled to the 
declaration claimed. — Grant v, Knarbs- 
BOROUGH Urban Council, [1928] Ch. 310 ; 
97 L. J. Ch. 106 ; 138 L. T. 488 ; 92 J. P. 
SO; 44 T. L. R. 224; 26 L. G. R. 166; 
(1926-31), 1 B. R. A. 238. 

1158d. Revaluation during quinquennial period — 
Validity.] — ^A county valuation committee 
notified a borough rating authority in the 
county that in the opinion of the committee 
the quinquennial valuation list for the 
borough, which had recently come into force, 
was not in accordance with 1925 Act, in the 
matter of gross values. After a conference 
with the county valuation committee, the 
rating authority were satisfied that a very 
large number of assessments of shops, bouses 
& flats in the borough were incorrect, 8c 
ought to be increased. They accordingly 
made many thousands of proposals for the 
amendment of the valuation list, & a large 
number of objections fell to be decided by 
the assessment committee. It was sought 
to quash the assessment committee’s decision 
on one such objection on the grounds (a) that 
no such proposal for the amendment of a 
valuation list could lawfully be made under 
sect. 37 of 1925 Act ; (6) that sect. 37 of that 
Act did not empower the rating authority to 
make a general revaluation of their district to 
take effect during the currency of a quin- 
quennial valuation list ; 8c (c) that the 
rating authority could not be aggrieved ” 
within the meaning of that sect. : — Held : 
since the rating authority were merely cor- 
recting existing inaccuracies in the valua- 
tion list, 8c were not making a new valuation 
on the ground of any alleged general increase 
in values, they were not, in truth any more 
than in form, making a new valuation lisi, 
8c were acting within sect. 37, though on a 
largo scale, & the rating authority might well 
be aggrieved both as a local authority 8c as 
a ratepayer by the acceptance of incorrect 
values by the assessment committee in the 
quinquennial valuation list. — ^R. v, Hobsham 
& Worthing Assessment Committee, Ex p. 
Burgess, [1937] 2 K. B. 408 ; 157 L. T. 41 ; 
101 J. P. 411 ; sub nom, R. v. Worth- 
ing Borough Council 8c Horsham & 
Worthing Assessment Committee, Ex p* 
Burgess, [1937] 2 All B. B. 681 ; 106 L. J. 
K. B. 810; 63T. L. R.766; 81 Sol. Jo. 672 ; 
35 L. G. R. 285, D. C. 

1169. Add, Annotation :-*A8 to (2) Refd. R. 
West Norfolk Assessment Committee, Ex 
Ward (F. B.) (1930), 94 J. P. 201. 

1161a. County valuation committee.]— 

A county valuation committee, as an ag- 
grieved person is entitled to make a proposal 
for the amendment of a valuation lisD duriu/? 
the quinquennium within which the list 
in force, although they have not objected to 
the draft list & the time for making such 
objection has passed,— R. v, South-Basotb^ 
Essex Assessment CoMtMiTTBE, Mx p. Pat- 
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TKBSON (1936), 163 L. T. 152 ; 90 J. P. 238 ; ' 
33 L. G. R. 222, D. C. 

Annotation: — Befd. R. v. Worthing Borough Ooiiucil Sc 

Horshaui & Worthing ABsoHgmoiit Ooramittee, JKaJ p. 

Burgess, £1937] 2 All B. li. 681. 

1162* Add. AnnotaiUm : — As to (2) Retd. Ladies’ 
Hosiery & Underwear^ Ltd. v. West Middlesex 
Assessment Area Assessment Committee 
(1932), 96 J. P. 336. 

1162a. Local Government Act, 1929 (c. 17), 
s. 70 (4) — ^Time lor making claim.] — (1) A 
claim under Local Govt. Act, 1929 (c. 17), 
s. 70 (4), by the occupier of a hereditament 
to the rating authority that it should be 
treated as an industrial hereditament for the 
purposes of a valuation list, though made 
after the rating authority has deposited the 
list & at the time when notice of objection 
to the list is given by the occupier to the 
assessment committee, is not invalid as having 
been made too late. 

(2) An objection by the occupier of a here- 
ditement in a Metropolitan borough to its 
non-inclusion in a special valuation list as an 
industrial hereditament assessable as such 
at a quarter only of its net annual value, was 
disallowed by the assessment committee, & 
their decision was affirmed by quarter sessions, 
subject to an appeal to the High Ot. by case 
stated. In these circumstances a quin- 
quennial list for the borough came into force 
in which the hereditament was entered as a 
non-industrial hereditament assessable at its 
full net annual value. In the course of the 
twelve months preceding the making of a 
subsequent supplemental list the High Ot. 
determined on the case steted that the 
hereditament was an industrial hereditament, 
Sc quarter sessions accordingly made an order 
that it should be inserted as such in the 
special list ; & the decision of the High Ct. 
was affirmed by the Ct. of Appeal. In the 
supplemental list when deposited the here- 
ditament was not included or referred to : — 
Held : the decisions of tlie High Ct. & the 
Ct. of Appeal & the order of quarter sessions 
effected, within Valuation (Metropolis) Act, 
1869 (c. 67), s. 46, “ alterations ” in matters 
steted in the quinquennial list, namely, 
alterations in the statements therein that the 
hereditament was a non-industrial heredita- 
ment & rateable as such ; & the heredite- 
mexrt should be inserted in the supplemental 
list as an industrial hereditament & its rate- 
able value reduced accordingly. — Litton, 
Ltd. V , Shoreditch Assessment Oommittek, 
[1934] 2 K. B. 470 ; 103 L. J. K. B, 700 ; 161 
L. T. 329 ; 98 J. P. 310 ; 60 T. L. R. 432 : 
30 Cox, C. 0, 128; $uh nom. Shoreditch 
Assessment Committee v. Litton, Ltd., 32 
L. G. E. 295, D. C. 


1164. Add. Gifafton:— (1926-31), 1 B, B. A. 70. 
Add. Annoiaiion :-^Consd. Kingston Mill, 
Stockport V, Owen (1928), 141 L. T. 161. 

1168a. Valuation officer present— Proceedings 

InvaUd.]— Where a proposal made under 
Bating Sc Valuation Act, 1926 (c. 90), by the 
occupier of premises in an assessment area 
of a county to amend the valuaHon ^ 
respect of the premises, comes before the 
Assessment Committee for the area, the 
county valuation officer, as having a possible 
interest, is disqualified from being present 
with the committee while they are hearmg 


the proposal or considering their decision, & 
if he has been so present a writ of certiorari 
will be granted to bring up Sc quash the 
decision. — B. v , Surrey Assessment Com- 
mittee, North-Eastern Assessment Area, 
Ex p. Woodworth (F. W.) Sc Co., Ltd., [1933] 

1 K. B. 776 ; 102 L. L K. B. 763 ; 148 L. T. 
428 ; 97 L P. 46 ; 31 L. G. R. 119, D. C. 

Annotaiiom Consd. Middlesex County Valuation Coin- 
initteo V, West Middlesex Assessment Committee. [1937] 
Ch. 361 ; R. t?. Salford Assessment Committee, [1937] 
2K:. B. 1. 

1169. Add. Annotation : — Reid. Be Airedale 

Garage Co., Anglo-South American Bank, 
Ltd. V. Airedale Garage Co. (1932), 101 
L. J. Ch. 289. 

1170a. County panel of valuers for special pro- 
perties — Validity.] — In the course of preparing 
a new valuation list under Bating Sc Valuation 
Act, 1926 (c. 90), a conference was held 
between the county valuation committee (a 
committee of the Surrey County Council) & 
representatives of the rating authorities in 
that county, including pltf. council, at which 
it was resolved that uniformity in the assess- 
ment of properties of a special character 
would be best secured if one valuer were 
appointed to value each class of property 
throughout the county. Sc that the best 
means of attaining that end would be by 
co-operation between the county valuation 
committee Sc the rating authorities in the 
exercise of their respective powers under the 
Act Sc the appointment by the county valua- 
tion committee of a county panel of valuers 
to value special properties on behalf of the 
rating authorities & themselves, the valuers 
appointed, if possible, to be valuers who had 
previously acted for rating authorities in the 
county,* Sc further, that, having regard to the 
interest of each rating authority in the attain- 
ment of uniformity not only in its own area 
but also as between its own area Sc all other 
areas in the county, the payment of the 
valuers employed on the panel should be met 
by the county valuation committee as a 
county charge. Accordingly, defts., in pro- 
fessed exercise of their powers under the said 
Act, appointed a panel of valuers to value the 
special properties tliroughout the county 
with the view to advising tlie county valua- 
tion committee Sc any rating authorities 
desirous of availing themselves of their 
advice Sc assistance in connection with such 
valuation, Sc in due course delivered a prece^pt 
to pltfs. for their share of the county rate, 
which included the fees Sc expenses connected 
with the panel of valuers. In consequence 
of such action pltfs. challenged the power 
of defts. to appoint a panel of valuem to 
value special properties on behalf of pltfs., a 
mode of procedure which they alleged had the 
effect of throwing upon the county rate the 
whole of those foes Sc expenses & to spread 
the burden over the whole county, mcludmg 
nltfs.’ area, which contained relatively few 
of the special properties, to the relief of areas 
which contained a larger number of special 
properties ; Sc by this action they claimed a 
declaration that defts. had no power under the 
said Act or otherwise to appoint or mamtem 
a county panel of valuers to value special 
properties on behalf of rating authorities or 
to charge fees or other payments ^ to such 
valuers or the expenses of establishing Sc 
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mamtammg the panel agamst the county 
rate ; — Held : the appointments by defts. of 
valuers to value special preppies throughout 
the county were not in fact made by defts. 
on behalf of pltfs., & further» that the action 
of defts, in making the appointments ^ charg-^ 
ing the fees & expenses in connection there- 
with against the county rate was no usurpation 
by defts. of pltfs.’ functions under the Act, 
buo was within the scope of defts.* duties & 
powers within the meanmg & intent of sect. 18 


other provisions contained in the said 
Act. 

Qu, : whether, had there been evid^ce to 
prove that the action of defts. was uUra vireSt 
the ct. would, in the absence of the A.-G., 
have jurisdiction to grant an^* relief to pltf s.^ 
OOTJLSDON Sc PumBY XJBBAK DISTRICJT 
CotTNcrL V, SURJKBY CoiTKTY OouNcn:i, [1934] 
Oh. 694 ; 103 L. J. Oh. 342 ; 151 L. T. 522 ; 
98 J. P. 437 ; 78 Sol. Jo. 635 ; 32 L. a B. 447, 


Part V.—Making of the Rate. 


Sect. 2.-~-AMENDMENT OF RATE (Vol, 
XXXVIIL, p. 685). 

Add the following case : — 

1184a. Duty of rating authority to alter ^^then 
current fate ** — On alteration of valuation list 
by assessment committee.] — Applts., in Jan. 
1927, gave notice of objection to the valua- 
tion list, Sc relief was refused by the assess- 
ment committee. In Nov. 1927 the new 
assessment committee which came into being 
on Apr. 1, 1927, reconsidered applts.* objection 
Sc granted relief, as from Apr, 1, 1926. They 
altered the valuation list accordingly, but the 
rating authority refused to alter the rate 
book, on the ground that the assessment 
committee could not make their recon- 
sidered decision relate back to the earlier 
rating period which the objection had been 
originally taken & decided ; — Held : it was 
the duty of the rating authority to alter 
their then current rate ’* on receipt of 
notice from the.. assessment committee, Sc 
then current rate meant the rate current 
at the date of the objection. — Kingston 
Mnji, Stockport, Ltd. v. Owen (1928), 141 
L, T. 161 ; 93 J. P. 58 ; 46 T. L. R. 107 ; 27 
L. O. R. 12 ; (1926-31), 1 B. R. A. 273, D. C. 

1188a. Change in amount — ^Disallowance of relief.] 

— The duty cast by Companies Act, 1929 
(c. 23), as. 78, 264, upon a receiver appointed 


by debenture holders of a co. to pay rates 
then due from the co. Sc ** having become 
due Sc payable within twelve months next 
before ** his appointment in priority to any 
claim for principal Sc interest in respect of 
the debentures, applies to a sub^quent 
increase in those rates resulting from an 
appeal being allowed against the derating 
of part of the co.’s premises under Local 
Government Act, 1929 (c. 17). This is so, 
because, by Bating Sc valuation Act, 1925 
(c. 90), 8. ^7 (10) (which is made applicable 
to such a caSe by.Sched. IX., Pt. II., para. 1, 
sub-para. 4, of Local Government Act, 1929 
(c. 17)), the resulting amendment of the 
valuation list is to be deemed to have had 
effect as from the commencement of the 
period in respect of which the rate was made 
112; to be recoverable, under the combined 
effect of that sub-sect. Sc sect. 86 (2), ** as if 
it were arrears of the rate .** — Re Airedale 
Garage Co., Ltd., Anglo-South American 
Bank, Ltd. v. Airedale Garage Co., Ltd., 
[1933] Oh. 64 : 101 L. J. Oh; 289 ; 147 L. T. 
372 ; 96 J. P. 312 ; 48 T. L. R. 477 ; 30 
L. G. R. 286, O. A. 

1193. Add. Annotation : — Rsfd. A.-G. v. Leeds 
Oorpn,, [1929] 2 Oh. 291. 

1225. Add. Annotation : — ^Apld. A.-G. v. London 
Sc Home Counties Joint Kleetrictty Authority, 
[1929] 1 Oh. 613. 


Part VI. — Appeals, 


1297a. No appeal firom senrions on question of fact 
— What irquestlon of fact — Quantum of rate- 
able value of mine.] — Oon8ett Iron Co., 


Ltd. V. Durham County Assessment Oom- 
MirrEB FOR No. 6 or North-Western Area, 
No. 1057a, ante. 


PART V. SECT. 1, SUB-SECT. 7. 

t I. .] — Pltf., a purchaser 

tinder an agreement for the sale of land 
(his interest in the land being in reality 
that of a mtgee.), brought action 
against deft, city to recover an amount 
t^ch ha paid as taxes in excess, it 
was alleged, of that for which the 
property oonld be legally assessed. 
Pitt beeddes setting np the alleged 
llle^ity of the assessment all^d 
that the amount which he paid was paid 
In consequence of the false Sc fraiidtuent 
representations of the deft, that said 
amount was then owing the city : — 
UtU: the dismissad of the action 
should vbe affirmed,— ERiu^Le. Dbum- 
HxrxcR OiTV, [19351 9 W. W. R. 129 ; 
2 D. L. K. 756.— CAN. 

PART V. SECT. 3. 
sd. Time of commanceftia9^.p^A 
municipal tax is fonnaUy orMed at 


the date the bye-law Imposing it is 
adopted Sc not at the ume of the 
entry Into force of the colleotion roU. — 
Canapun Ali:.is-Chai.mebs, Ltd. e. 
Laohifs Orrr, [19341 S. O. H. 445 ; 
4 D. L. H. 479.— CAN. 


PART V. SECT. 4, SUB-SECT. 1. 
•b. of aQued%ict,h--&r. Hta- 

OINTHE (CEUVRB DU PaTBONAOB DB) 
e. St. Hvaoikthb Citt (1926), Q. R. 
41 X. B. 496.— CAN. I 


PART V. SECT. 4, SUB-SECT. 2.— 0. 

BO. Cktvernmeni mmuUv.) — BeU : t^e 
annuity piUd to a person by rirtue of a 
Dominion Government annuity oon- 
traot, issued under the provisionB of 
1 Sc S Bdw. 7, e. 5, is income ** 
within Ihoomo war Tax Act. 1917, St 
is net iasned free of taction. — 
Xbnnbdy V. MmxsTBR Of National 
Bxvimm CI2291 Ex. a R. SA-^AK. 

n 


PART V. SECT. 9, SUB-SECT. 8. 

is no?' 

Insect 
1934, 

has the power, Sc it is Its duty, to vary 
the assessment on an appeal to the said 
Oommlsslon,— B un Life Assurance 
Vo. OF Canada v. Tuxbdo Town, 
.W. R. 367 ; 44 Man. L. H. 


[1938] 2 W 
60.-^AN. 


. 699) t. .] — ^If an assessment 

based on the principle outlined 


PART VI. SECT. 1, am^ttOT. 1. 
b (Pi 600) 1. — ^.J^Observatiqns 
upon the impropriety of members of a 
valuation committee taldi^ part in 
the dei^on of a oaee, in which they 
have a peraonal Internet.— L anark; 
‘ — - — e. D'HlBA, 119281 


muni- 

DRIB' 
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19971^, Afipeal frem Divisloxial OeuH to Court of 
Appeal — Time lor.] — Bottomlby v. West 
Derby Assesshent Oosibcittee, Mebbey 
Docks & Harbour Boaro v. West Derby 
Assessment Committee, Bottomley v. 
Mersey Docks & Harbour Board, Bot- 
TOMLBY e. Liverpool Grain Storage & 
Transit Oo,, Ltd., No. 226jj, ante. 

1809, For “ affg*** read “ revag.^^ 

Add. Annotation: — Aa to (1) Consd. B. v. 
Wesfc Norfolk Assessment Committee, Ex p. 
Ward (F. B.) (1930), 94 J. P. 201. 

1321a, Appeal by county valuation committee 

— Against several assessments — One notice 
sufRclent,]— Where a county. valuation com- 
mittee appointed under Bating & Valuation 
Act, 1925 (c. 90), 8. 18, appeals to quarter 
sessions in respect of the assessments of a 
number of her^itaments in the same assess- 
ment area, it may serve one notice of appeal, 
& set out the particulars of the assessments 
in a schedule. Separate appeals are not 
necessary, provided that copies of the notice 
are served upon all persons who would be 


entitled to be served if separate appeals were 
lodged. — G lamorgan County Valuation 
Committee v. Barry Area Assessment 
Oommittbb, [1931] 1 K. B. 167; 99 L. J. 
K. B. 516 ; 144 L. T. 203 ; 94 J. P. 238 ; 
46 T. L. R. 035 ; 28 L. G. R. 623 ; (1926-31), 
1 B. R. A. 433, D. C. 

1828a. Where one notice of appeal against 

several assessments.] — G lamorgan County 
Valuation Committee v. Barry Area 
Assessment Committee, No. 1321a, ante. 

1332. Add. Annotation: — Consd. Bmbleton v. 
Norwich Union Life Insce. Soc., Norwich 
Union Life Insce. Soc. v. Embleton (1927), 11 
Tax Gas. 681. 

1855. Add, Annotation : — Refd. Ladies’ Hosiery & 
Underwear, Ltd. v. West Middlesex Assess- 
ment Area Assessment Committee (1932), 
96 J. P. 336. 

1381. Add, Annotation: — As to (2) Consd. 
Glamorgan County Valuation Committee v. 
Barry Area Assessment Committee (1930), 
99 L. J. K. B. 016. 


ooix (1S94), 10 Man. L. R. 254.— 

CAN. 

b (p. 600) Ui. Appeal against 

tquahsed assessment — Under Public 
Schools Act.] — Oq on appeal agaioHt 
the OQuallsod aseossnaeuts made under 
Pnbllo SohoolB Act, s. 133, as amended 
by 1928, o. 48, s. 13, the only gnestton 
(or the Judge to dedde is whetlier the 
equaliser has done what the statute 
as amended requires him to do, i.e.. 
made his equalisation on the basis of 
tho equalisation made by the Manitoba 
Tax Commission. — Re BEAtT8B,rotm 
SoHOOi. District, [1928] 8 W. W. R. 
310,— CAN. 

b (p.. 600)#. Board of Heuision 

de? state eate— 

of law.] — Re WiKNitko Charter, 
[19281 1 W, W. n. 613.— CAN. 

b (p. 600) V. — .1 — Re VANCJOtrvER 
Incorporation Act & Canadian 
Pacific By., [1930] 4 D. L. B. 80.— 
CAN. 

11 (p. 600) i. On appeal 

against assoasinent, a ooimty ot. juda^ 
has no power to state a case for the 
opinion of . the Ot. of Appeal. — Re 
NIAGARA TOWN*8t iriBBY [1933] 0. B, 
174 ; 2 D. L. R. 60.— CAN. 

1 (p. 601) I. — .1— B, was a 

tenant of property in a city when an 
assessor was maldng his round^i' & she 
was ooirectly entered on his roll as a 
separate school supporter. Some time 
later, before the roll was finally 
revised, B, vacated the premises & 
they were occupied by another resident 
who was a puDlto school supporter: — 
Held: although the entry ot B.*8 
name was not an error at the time It 
was made. It became an error before 
the roll was finally returned, & the 
absence from the roll of the new 
tenant was an omission ; the error 
08 to one tenant As the omission as to 
the other were. Upon a psoper appeal, 
open to oorrectlon by tbe^ct. of re- 
vision or by the county ot. Judge upon 
appeal from the ot. of revision.— Be 
Bayack, C1929J 8 D. L. R. 480 ; 64 
0. L. R. 14.— CAN. 

^ I (p. 601) li. .1— The Ct. of, 

Revision under s. 56 of Assessment 
Aofc, 6. O., X927, has no higher 
power than to make such corrections 
as the anBoSsor might, 8c tf he had been 
aware of them, ought to have made.— 

to tb« aOt, «F "BtivUiim I* “ tt 


provides that the ct. must reject an 
application for reduction or cancella- 
tion. — Re MoLAConiiN & Toronto 
City, [1933] 3 D. L. R. 430 ; O. K. 
642.— CAN. 

I (p. 601) iv. .1 — Tho Board 

of valuation & revision for tho City of 
Winnipeg cannot Increase the valua- 
tion of a building on an appeal from 
the assessment comr. — Re Grantham 
& TUPPRR (Fraser Estate) (1934), 
42 Man. L. R. 575.— CAN. 

bb (p. 601) 1. Lands Veduatipn 

Appeal Court — Appeal not involving 
gueation o/uolne.}— Glasgow Assessor 
V, Glasgow Ojrpn., [1929] S. C. (Ct. 
of SesB.) 291.— SCOT. 

bb (p. 601) ii. Whether to Court 

of Appeal.] — No appeal lies to tbp Ct. 
of Appeal from the opinion of a judge 
of tho King’s Bench delivered on a case 
stated by Manitoba Tax Commission 
under Assessment Act, C. A., 1924. — 
Re Winnipeg, Selkirk & Lake Win- 
nipeg Rt« Co. & West Kildonan 
Rural MuNioiPALrrr, [1 934 j 1 W. W. R. 
744 ; 3 D. L. R. 153.— CAN. 

bb (p. 601) ai. .1— App^^l 

on a question of fact from a county 
ot. Judge affirming an assessment lies 
to the Ontario Railway & Municipal 
Board, & not to the Ct. of Appeal.— 
Re Guardian ‘Realty Co. op Canada, 
Ltd. & Toronto Otty, [19843 2 
D. L, R. 721 ; O. R. 266.— CAN. 

it ‘(p. 601) I. .h-Re Fraser’s 

Appeal, Re Winnipeg Charter, 
[1927] 4 D. L, R. 213 ; J12271 2 
W. W. R. 600 ; 36 Man. L. R. 597. — 
CAN. 

tt (D. 601) It. .3 — Quinn v. 

SaSmon arm; [19293 4 D. L. R. 1085; 
40 B. 0. R. 111.— CAN. 


tt (p. 601) lU. .J-A complaffit 

having been made to a ot. of 
against an assessment It merely dis- 
missed the complaint & 
assessment. Two days later it adopted 
^ iSSissor’s report, of the new aasess- 
ment which reduced the former RSflGSfl; 
Sent HeW .• the taxpayer could not 
bo deprived by said procedure of bis 
right of appeal to the ju^e ^ the 
ommty ot.— Baird West 

4 D L. R. 306 ; 2 W. p* it. 
1*65 : ’as Ma^/lTR. *32.-OAN. 

noUoe of the 
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ot.*8 decision, to give notice of appeal. 
— Re Grice & Municipal Act Assess- 
ment Appeal, [1933] 2 D. L. R. 206. — 

CAN. 

XX (p. 601) I. Method of appeal 

laid down by taxing statute.] — Char- 
lottetown V. Tanton, [1930] 4 

D.L. R. 61.— CAN. 

so. Whether barred where appellant 
has furnished statement of value .] — 
Held- : when a person has, under Lands 
Valuation (Scotland) Act, 1854, »• 7, 
furnished the assessor with a written 
statement of value, he Is not thereby 
barred from appealing, under sect. 9 
of the Act, against that value as 
excessive. — C owdenbeath Pdblio- 
HousE Society, Ltd. v, Fife 
Assessor. [1929] S. C. (Ct. of Sobs.) 
280.— SCOT. 

gf. Failure to appeal — Claim of 
exemption not barred,] — Falhiro to 
appeal against an assessment does not 
estop pltf., in an action to recover 
taxes, that the lands ore exempt. — 
Broker v. Toronto Otty, [1933] 4 
D. L. R. 736 ; O. R. 843.— CAN. 

sk. Premises destroyed by fire aft^ 
a.'!«c 3 S 7 ?teni. 1 — The Ct. of Tax Appeals 
cannot reduce an assessment on 
premises destroyed by Are aft^ aaso<w- 
ment but before expiration of time to 
appeal.— Re Life Asscus. Co. 

??: llALTFAX, 119351 2 D. L. R. 207, 
8 M. P. P. 473.— CAN. 

sm. Reduction— When possible.]— A 
tax can only be reduced under Assess 
nient Ac?t as long as it remains a ta^ 
,-.e. Is unpaid.— ONTAKto JooKKr Ciot 
V. Toronto, [1035] 3 D. L. R. 401 , 
0. R. 333.— CAN. 

sp. Whether mandamus lies. ]- ."Wheic 
an assessment bas been fixed by the 
Alborl^a Assessmemt Commission on an 
appeal to it, mandamus does not lie to 
compel It to make a ro-a^sessniont in 
accordance with the principles laid 
down by Alberta Munlisipal Assessment 
CommisHion Act, 1935, wmoh it is 
alleged have been departed from . — Re 

WilIaSON & 

COMMIBSION, [3 931^1 1 VV W. R. 712, 
affd.'t 2 W. w, R. 39G. — -CAN. 
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1392a. Next sessions after date of rate — ^Not date 
of realisation of grievance — County Hate Act, 
1852 (c. 81), s. 22.] — The appeal given by 
above sect., to a pamb which is ** aggrieved 
by any rate or assessment ** made upqn the 
county rate basis to ** the next quarter 
sessions of the peace after such cause of appeal 
shall have arisen ” must be brought to the 
next practicable quarter sessions after the 
parish is in fact aggrieved by the rate ; the 
appeal is not to the next practicable quarter 
sessions to be held after the parish finds out 
that it is aggrieved. 

A county rate which affected the parish 
of M. was made in Oct. 1904. In Jan. 1905, 
as the result of an appeal by a railway co. 
against their assessment to the poor rate in 
the parish of M., the rateable value of the 
parish for the purpose of the county rate basis 
or standard was reduced by a considerable 
sum. On Apr. 17, 1905, the parish council 
of M. gave notice of appeal to the next quarter 
sessions against such part of the basis or 
standard as affected that parish. Ss also against 
the rate existing upon that basis or standard, 
they alleging that they only knew of the 
result of the appeal by the railway co. & its 
effect on the coimty rate basis on Mar. 28 : — 
Held : the parish council had not appealed 
against the county rate to the next quarter 
sessions after the ** cause of appeal ” had 
arisen within above sect., & therefore the 
quarter sessions had no jurisdiction to enter- 
tain the appeal against the rate. — West 
Biding of Yorkshirb County Council t?. 
Middleton Parish Council, [1906] 2 K. B. 
157 ; 75 L. J. K. B. 485 ; 94 L. T. 785 ; 70 
J. P. 326 ; 22 T. h. B. 493 ; 4 L. G. B. 624, 
D. C. 

Annoiatiotis : — Contd. Glamorgan County Cmmcll v. Barry 
Overseers, [191 2 J 2 K. B. 603 ; R. v. Curnarvonsbire Jj., 
Ex p. Carnarvon County Council, [IdlSJ 1 K. B. 280. 

1392b. Time for giving notice of appeal.] — 

On Mar. 17, 1910, a county council fixed the 
county rate assessment basis for a parish, & 
on the same day made a rate on the basis so 
fixed. The county council forwarded their 
warrant for the first instalment to the 
guardians of the union in which the parish 
was included, making the instalment payable 
by two equal payments. The guardians of 
the union in due course issued their precept 
to the ovei*seers of the poor for the amount 
of the warrant, making it payable in two 
equal portions, one portion being made pay- 
able on Aug. 20, 1910. The coimty council 
subsequently forwarded their warrant for the 
second instalment to the guardians of the 
parish, making it payable by two equal 
payments, &; the guaidians duly issued their 
precept to the overseers for the amount of 
the warrant, making it payable in two equal 
portions, one portion being made payable 
on Feb. 18, 1911. The parish overseers made 
the payments in Aug. 1910, & Feb. 1911, as 


required by the precepts. On Sept. 2, 1910, 
a railway co. gave notice to the assessment 
committee of the union in which the parish 
was included of objection to their assess- 
ment in respect of a portion of their line 
within the parish on the ground of over 
assessment, & similar notices were during 
1910 given by other ratepayers within the 
parish. For the purposes of the present 
case the poor rate valuation was taken to be 
the same as the county rate assessment basis. 
On Sept. 27, 1910, the parish overseers gave 
notice to the county council that they felt 
aggrieved by &: objected to the county rate of 
Mar. 17, 1910, & that they intended to appeal 
against the rate at the next quarter sessions 
for the coimty. On Apr. 13, 1911, the 
union assessment committee reduced the 
assessment of the railway co., & from time 
to time the assessment of the other objectors. 
Tire parish overseers subsequently repaid to 
the railway co. other objectors 2121 65. in 
respect of over assessment to the county rate 
as regarded the instalment payable on 
Aug. 20, 1910, Sc 2107 5s. as regarded the 
instalment payable on Feb. 18, 1911. The 
hearing of the appeal of the parish overseers 
to quarter sessions was by consent respited 
from time to time Sc ultimately took place on 
Jime 27, 1911, when the ct. of quarter sessions 
ordered the county council to refund to the 
parish overseers the two sums of 2121 6s. Sc 
£107 5s. as being the amounts overpaid by 
them in Aug. 1910, Sc Feb. 1911, respectively : 
— Held : it was not competent for the ct. 
of quarter sessions to hoar the appeal or to 
order repayment by the county council to 
the parish overseers of either of the two sums 
inasmuch as, assuming that the parish over- 
seers were aggrieved, the grievance arose 
either on Mar. 17, 1910, when the county rate 
was made, in which case the notice of appeal 
of Sept. 27, 1910, was too late, or on Apr. 13, 
1911, when the reduction in the assessment of 
the railway co. Sc the other objectors was 
made by the union assessment committee, in 
which case the notice of appeal was pre- 
mature ; further, even if the notice of appeal 
had been given at the proper time, the ct. 
of sessions would have had no power to order 
repayment to the overseers of the sum of 
2121 Os. inasmuch as the payment of that 
sum was made by them in Aug. 1910, before 
their notice of appeal to quarter-sessions of 
Sept. 27, 1910, was given, & under County 
Bates Act, 1852 (c. 81), ss. 22,23, power is 
only conferred on a ct. of quarter sessions 
to which the overseers appeal against a 
county rate to order repayment to the over- 
seers of any sums overpaid by them after 
their notice of appeal against the county rate 
is given by them. — Glamorgan County 
Council v. Barry Overseers, [1912] 2 
K. B. 603 ; 81 L. J. K. B. 836 ; 108 L. T. 
118 ; 76 J. P. 307 ; 10 L. G. B. 477. 


Part VII. — Collection of Rate 


1426a. Transfer — ^Remuneration.]— In 1927 the 
Fgremont U.D.O. appointed pltf. rent col- 
lector at a commission of 2 per cent, on all 
moneys collected. In 1928 it was resolved 
that" pltf. shoxild be paid at the rate of 3 per 
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cent, on all rents collected by him. Although 
described as a rent collector, pltf, in fact 
collected rates as well as rent. In 1934 
Bgremont was transferred to deft, council, 
pltf. becoming an officer of that council. By 
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the order which effected the transfer pltf. i 
was, while performing Bimilar duties, to 
receive not less remuneration than he would 
have been entitled to if the order had not 
be^ made. Defts. appointed pltf. a rate 
action for remuneration 
at the rate of 3 per cent, defts. contended that 
pltf. was entitled to no remuneration in. 
respect of rates. This contention was 
abandoned at the hearing, defts. then arguing 


that remuneration should be at the rate of 
2 per cent. & not 3 per cent . : — Held : upon 
the evidence pltf. was entitled to remunera- 
tion at the rate of 3 per cent, from the Egre- 
inont U.D.C. for collecting both rent &; rates, 
& he was therefore entitled to 3 per cent, in 
respect of the rates collected on behalf of 
defts. — Cowan v, Ennerpaltc Rubai. Dis- 
trict CouNcn., [1936] 3 AU'E. R. 684. 


Part VIII. — Recovery of Rate. 

1464. After this case in cross-reference 1477a. Depends on actual occupation.] — 

<< Poverty of ratepayer.] — See Rating & Valu- London County Council v. Hackney 

ation Act, 1026 (c. 90), s. 4 read “ s. 2 (3), Borough Council, No. 37a, ante. 

(4) for 8. 4.“ 


PART VIII. SECT, 1. 

0 (p. 621) I. Whai defences avail- 

oWc.l — Village of Hagersvillb v. 
Hambleton, [19271 4 D. L. R. 1044 ; 
61 O. L. R, 827,—CAN. 

6 (p. 621) il. Effect of distraining 

on rigid to Fite.l — When a rural munici- 
pality distrains under Rural Munici- 
pality Act. R. S. S., 1920, for overdue 
taxes, its right to recover Judgment 
for the taxes as a debt is suspended 
while the distress exists &; until the 
sale thereunder, since although the 
Act provides that overdue taxes may 
be recovered by dlstiiess & also by 
action as a debt it does not provide 
that these remedies may be pursued 
concurrently. — Gislason u. Rural 
Munioipauty op Foam Lake & Ward, 
(19291 2 D. L. R. 386 ; 1 W. W. 11. 
233 ; 23 S. L. H. 359.— CAN. 

e (p. 621) Hi. Agcdnst purchaser 

of land — Effect of War Revenue Amend- 
merU Act, 1926. s. 6.1— ; the 
expression “ the personal covenant to 
pay ” In above sect, means “ any 
personal covenant to pay,*’ &: thereby 
protects a purchaser from actions to 
recover on a covenant to pay interest 
or taxes as well as on one to pay the 
purchaso-money, even though the 
taxes agreed to be paid by tne pur- 
chaser have been paid by the vendor.^ — 
Robson v. Graham, (19291 4 D. L. R. 
902 ; 3 W. W. R. 149 ; 38 Man. L. R. 
336.— CAN. 

e (p. 621) iv. Lands in name of 

non-extsteni spndirofe.l— Where lands 
are entered upon the assessment roll 
m the name of a non-existent syndicate 
the ol^ cannot recover personal Judg- 
ment for arrears of taxes against the 
individual members of the alleged 
syndicate. — N orth Bat Crrr v, 
Gorpon. 19341 O. R. 876 ; 3 D. L. R. 
328.— CAN, 

e (p. 621 V, Time for hringing,] 

— Ass^xnent Act, C.A.M., 1924. s. 228, 
bars the recovery of taxes loviod under 
f^o^s* & Villages* Business Tax Act, 
ii.s.M., 1913, unless proceedings are 
commenced within six months of pay- 
ment. — C anadian Hotel Co. v. Nbb- 
PAWA, (19341 4 D. L. R. 316.— CAN. 

. 621) vl. After abortive sale 

^ for fednre of land.] — ^Although the 
flimg of a caveat under Tax Recovery 
Act of 1922 had not been implemented 


by the steps required to be taken under 
that Act to give title to pltf. town it 
proceeded, after the oomlng into force 


of Tw BKcovery Act of 1929, to hold 
a pnhjlo sale in aooordanoe with that 
Act of 1929. No bid was ottered at 
the sale. no further steps taken by 
the town, until It wed d^. as owner, 
for wears of taxes HeW : sect. 86 
of the Aot of 1929 continued the eiteot 
of the caveat; an abortive sale was 


an offering for sale within sect. 9 of tho 
Aot of 1929. & since sect. 19 thereof 
vests in the town the legal & beneficial 
ownership of the land on the expiry of 
one year ** from the date of sale,’* & 
that year had expirecL the town's 
action failed. — Vuloan Town v. Elves, 
[1935] 2 W, W. R. .587 ; affd.. U936J 
1 W. W. R. 560.- -CAN. 

e (t). 621) vii. Failure to distrain 

— Effect. \ — Glanford v. Ferris (1935), 

5 F. L. J. (Can.) 37.— CAN. 

e (p. 621) viii. Right of muni- , 

civility to scitU,] — *A municipality may 
settle an action for taxes before it is 
tried, as this is not a breach of the 
prohibition against giving a rediKJtion 
or exeiujition from taxation .-—Dks- 
cHJiNES V. Lovbys, fl936J 3 D. L. H, 
210.- CAN. 

e (p. 621) !x. In summary way — 
Impost sanctioned under Water Act. 
1912.1 — The Impost sanctioned in 
W'ater Aot, 1912, s. 88 (1), is a rate itc 
may be recovered In a summaiy way 
in accordance with tho pifjceduio 
prescrlbod by sect. 89 (3) of that Act. — 
lie Jamieson, Ex p. Christian (1928), 
28 S. R. N. S. W. 275.— AUS. 

n (p. 621) I. .1— 

Clary v. Boulat (Ont.), (1928] 2 
D. L. R. 144.— CAN. 

n (p. 621) U. 

A mtgec. who purchases at a tax sale 

6 obtains a tax title is in the same 
position as if ho had obtained a fore- 
closure absolute. — Re Arrkaiw of 
Taxes Act, lie Land Titles Act, 
[19371 1 W. W. R. 696.— CAN. 

n (p. 621) 111. Lessee.]— 

Hbyden V. Castle (1888), 16 O. R. 
257,— CAN. 

p (p. 621) i. Mayor.]— 

Gbbbnstrekt V. Paris HynwAULic 
Co, (1874), 21 Gr, 229.— CAN. 

Q (p. 621) i. Reeve.]— 

Totten v. Truax (1889), 16 O. R. 490, 
—CAN. 

bb (p. 621) i. •!— 

Tbtrault V. Vaughan (1899), 12 
Man. L. R. 467.— CAN. 

bb (p. 621) ii. •3— 

Bannattne V. Pritchard (1906), 16 
Man. L, R. 407 ; 6 W. L. R. 478. 
CAN. 

bb (p. 621) HI. Agricultural 

co-operaHve 

Bbngebt. [1927] 3 D. L. R. 

(19271 2 W. W. B. 713 ; 21 S^k. L. R. 
672 ; varying^ (19271 3 D. L. R. 205. 

CAM. 

bb (p. 621) iv. Life tenarU 
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of redeeming, defeat the remainder- 
man's rights. — M ayo w. Leitovski, 
19281 1 W. W. R. 700.— CAN. 

dd (p. 621) i. Connor 

V, McPherson (1871), 18 Gr, 607. — 

CAN. 

II (p. 621) i. .1— 

Gemmel V. Sinclair (1885), 1 Man. 
L. R. 85.— CAN. 


kk (p. 621)1. 


Lois on plan 


in registry not duly certified by sur- 
veyor.]— Af^ros V. iNNis (1878), 26 
Gr. 43.“-CAN. 

kk (p. 621) il. Fixtures — 

BuiUlings dh machinery.] — Buildings 
erected by the owner of land for use 
In tho making of bricks held to form 

S art of the realty, although some of 
txem wore attached to the land by 
nothing but their own weight. They 
therefore became the property of deft., 
who became registered owner of the 
land in pursuance of the purchase 
thereof a.t a tax sale under Assessment 
Aot. Certain machinery in said build- 
ings was also held part of tho realty. — 
McCdtcheon V. LiaiTTFOOT, [1928] 2 
W. W. K. 240.— CAN. 

11 (p. 621) i. .]—Re Hkn- 

DKBSON (1891), 7 Man. L. R. 481. — 
CAN. 

11 (p. 021) fi. .h-Re CAltEY 

& Lot 65, Sub-division of Lot 39 E., 
St. John (1893), 9 Mon. L. R. 483.— 

CAN. 

II (p. 621) iii. .1 — Rush c. 

Pembina (Alta.), ]i^271 1 D. L. R. 
394 ; [1927] 1 W. W. R. 215.— CAN. 

nq (p. 621) i. How 

far deed conclusive.]— AwmnAi.v v. 

YouvruJC (1891), 7 Man. L. R. 473. — 

CAN. 

— icHULlTi V.* Alloway (1894), 1*0 
Man. L. R, 221.— CAN. 

Wee^(^an r. MoDiarmid (1862), 12 
C. P. 499.— CAN. 

Lo^NT*’v. Walkington (1868), 15 

Gr. 332.— CAN. 

e (o 622) i. Whether 

seal tjalfd.]— M cRae v. Corbett (1890), 
6 Man. L. R. 426. — CAN. 

e (p. 622) ii. 

N ANTON V. VlLLENEUVE (1894), 10 
Man. L. R. 213.— CAN, 

0 (p. 622) Hi. Deednot 

in din/icate.l—N ANTON v. Villeneuvb 
(1894), 10 Man. L. II. 213. — CAN, 

e (p. 022) iv, — - Inj^- 

tion h restrain iseeue of deed— No bye- 
law passed.]— J ames ‘Bell, 11 

C. L. T. OcA3. N. 57.— CAN. 
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« (p. 022) V. • - — Amsnd* 

mmt of Tax Rtcawru AcL 1919 <c. 29), 
8. 44a.} — THAOS3BB V. SMOST LJLIOB 
MVmOtBiA, DlfiTRIOT, Shbakbb 
SMOJ atT Laiob Municipal Bistriot, 
A.-0. OF Alberta v. Suoky Labe 
Municipal Distriot, Pbbletier v. 
Opal Municipal Distbict (Alta.), 
[1924] 3 W. W. R. 939.--OAN. 

g(p. 022)1. .}— 

If when land has> been sold by a 
municipality tor taxes the notice pro- 
vided for by sect. 42 ot Tax Recovery 
Act, or In lieu thereof that provided 
for by sect. 9 of Tax Sale Relief Act, 
1922, has not been sent to the owner 
the sale is invalid. If in an action by 
tJie owner to recover damages for the 
wrongful sale he testifies that he never 
received said notice & the ct. sees no 
reason to disbelieve him, the onus is 
on the municipality to prove that it 
was sent. — B:ownat25KI v. Bear Laxtb, 
Municipal District, f 19.S01 8 W. W. 11. 
353 ; [1931] 1 D. L. R. 334 ; reoad, on 
other arounda, [19311 1 W. W. R. 757 ; 
2 D. L. 11. 318 ; 25 Alta. L. K. 351.— 
CAN. 

n (p. 622) i. .1— 

Doe d. Upper v, Edwards (1849), 5 
U. C. R. 694.— CAN. 

n (p. 622) li, ,1— 

Donovan e. Hogan (1888), 15 A. R. 
432.— CAN. 

bb (p. 622) i. .] 

— White v. Municipal District op 
Inga & Pidgeon, [1929] 1 D. L. R. 
360 ; 1 W. W. R. 172 ; 23 Alta. L. R. 
585 ; revag,, [1928] 3 D. L. R. 829 ; 3 
W. W. R. 251.— CAN. 

dd (p. 622) i. Notice 

to tnongaoee of application for tUU sent 
to wrong addreaa dE* not delivered .] — 
Howe v. Ki^ [19271 8 D. L. R. 1048 ; 
[19271 2 W. W. R. 622 ; 21 Sask. L. R, 
637.— CAN, 

ff (p. 622), JBeesd., [19271 1 D. L. R. 
1063 ; [19271 S. O. R. 60.— CAN. 

gg(p. 622) 1, ,1— 

Rush «. Pembina (Alta.), [1927j 1 
D. L. R. 394 ; [1927] 1 W. W. R. 215. 
—CAN, 

kk (p. 622) i. ^ 

-.1— Donovan v. Hogan (1888), 

16 A. R. 432.— CAN. 

cn (p. 622) •. — 

— SUMMERLAND DEVELOPMENT CO.. 
Ltd. V. SUMMERLAND, [19281 4 D. L. R. 
268 ; [1928] 3 W. W. R. 145.— CAN, 

mm (p. 622) I. 

.] — Hill e. Macaulay (1884), 6 
O. R. 261.— CAN. 


mnim (p. 622) it. 

.] — Reed v. Smith 

Man. L. R. 341.— CAN, 


(1884), 1 


nnxun (p. 622) iii. — . 

-5 — .3— Tbtbault V. Vaughan (1899), 
12 Man. L. 457.— CAN. 

nr (p. 622) i. ,}— 

Grsenstbeet V. Paris Hydraulic 
OO. (1874), 21 Gr. 229,— CAN, 

ttt (p. 622) i. ,}— 

Wood e. Bibtle (1887), 4 Man. L. R, 
415,— CAN. 

k (p. 623) 1. .]— 

McDonald v. Bobillard (1863), 23 
U. C. R. 106.--rOAN. 

r (p. 623) i. ^ — Whether aaU 

conducted in fdir, opm A? ^ 
wumner,)— D onovan v. Hogan (i8 
15 A. R. 432.— CAN, 

r (p. 628) fi. 

MoBae V, Gorbett (1890), 

L. R. 426.— CAN. 

r (p, 023) iii. .}— 

SooTT V. Imperial Loan Oo. (1896), 
11 Man. L. R. 190.— CMJf, 

dd (p. 623) i. Riffhi to ^ 

recover damagea againat 
Aaaeasment Act, N. S. AT, <e, <191), 

192.1— <]LEMON9 St. AjmREWB 

(1896), 11 Man, L, R. 111,~-^S|N, 



00 (p. 628) I. — JRro* 

ppip notet^ftcienilt/ defined ordeaoribed.} 
-Townsend v, Elliott (1861), 11 
a P. 217,— CAN. 

00 (p. 623) ii. — ^.1 

— DomanmbY o. Etezobrald (1921), 
62 D. L. B. 524 ; 65 N. S. R. 1.— CAN. 

pp (p. 628) I. — — Jaaued 

ataiute.] — ^Namton “ 
ViLLENEUVB (1894), 10 Man. L. R. 
213.— CAN. 

hhh (p. 623) I. To 

mortgagee,] — ^The mailing to a registered 
mtgee. of tbe tax-safe notice Is a 
condition precedent to tbe exercise of 
any jurisdiction to hold a tax sale of 
the mrtged. land ; & since the notice 
in qnesMon herein sent to pltf. mtgee. 
was not such a notice as Is so prescribed: 
— Held: any sale or proceedings to 
sell the land covered by her registered 
charge would be illegal. — Lowe e. 
Oawston Irrigation District, [1933] 
3 W. W. R. 151 ; 4 D. L. R. 386 ; affd., 
[1934] 1 W. W. R. 608 ; 2 D. L. R. 464; 
48 B. 0. R, 83.— CAN, 

nna (p.-623) i. Burden of 

proof — Of ineoZidiip.)— M cRae v. CJor- 
bbtt (1890), 6 Man, L. R. 436.— CAN. 

nnn <p. 623) ii. Of 

valid^,] — Alloway o. Campbell 
(1891), 7 Man, L. R. 506.— CAN. 

nnn (p, 623) iii, Irregulari- 

ties in aaaeaament] — Complete failure 
to observe tbe requirements of Assess- 
ment Act, R. S. M., 1913, Sc its amend- 
ments, with respect to assessing one 
of the two owners of undivided halves 
of a quarter section Sc notifying him 
of the assessment Sc the tax-sale 
proceedings : — Held : to render the 
tax sale of hla interest inelleotive 
against him. — Szewczyk v, Gilbert 
Plains Rural Municipality, [1933] 
2 W. W. R. 826.— CAN. 


nnn (p. 623) Sv. 




Bale 


before er^iroHon of redemption period,] 
— Hyland v, Halifax City, [1932] 3 
D. L. K. 760 ; 6 M. P. R. 174 ; reoad,, 
2 0. L. B. 115 ; S. C. R. 317, 


ooo (p. 628) I. — Bidding 

more than amount due for taxes <9 coats 
— Effect off] — Be Dunn Sc Expropria- 
tion Act (1898), 12 Man. L. B, 78. — 
CAN. 

ooo (p. 623) ii. Mortgame — 

Taking assignment of tax sale certifioate 
dt obtaining title — Extir^ishTneni of 
mortgagor's HpWd.}— F arrow tJ, 
Massey-Harrib Co., Ltd., [1927] 3 
D. L. R. 997 ; [19271 2 W. W. R. 539; 
21 Sask. L. R. 610.— CAN. 

ooo (p. 628) m. .3 

— ^McNabb V. Landed Banking & 
Loan Co., [1936] 2 W. W. H. 630: 
43 Man. L. B. 265 ; 6 P. L. J. (Gan.) 
68.— CAN. 

ooo (p. 623) iv. Btaiement 

in eertifilxde of title fhat ttUe aubfect to 
existing Uaaes-^Effect o/.l— S hewohuk 
V, SeaFRBD, [1927] 3 D. L. R. 280; 
[19271 2 W. W, R. 207 ; 86 Man. L. R. 
469.— CAN. 

ooo (p. 623) V. Issue of 

eertifioate of tUle— -Effect of— •On judg- 
ment for alimony filed againdt land*}^ 
Be Smith, Be Land Titles Aur, [1925] 
2 D. L. R. 556 ; 119251 1 W. W. R. 
1057 ; 10 Sask. L. R. 677.— CAN. 

000 (p. 623) vi. No . 

to mortgagee for rentals received ,] — 
Deft, jmronasod at a tax sale land of 
wbloh pItt 00 . was mtgee. Sc let tbe 
land to a tenant. Pitt. oo. redeemed 
the land Sc then sued deft, for the 
rental he had received in the interval : 
— J^eld : deft, had the right to lease 
the land as an owner could, Ac to 
receive the rents. The rntm., not 
being in possession, could not diam an 
accounting merely beoanss It had paid 
the amim of taxes.— ^N ational Trust 


000 (p* 633) vN. — — Whether 
liable for arrears— -Sidtuton/ provision 
for iiaotHty^oiioner until f«a«npiion.J— 
MaRoelin vluagb V, Debenture Co. 
OF Canada, Ltd., [19841 8 W. W. R. 
356.— CAN. 

ooo (p. 623) vUl. Applies- 

iion for title — Debt Adjustment Act, 
1932, a. 6.} — ^A tax-sale purchaser of a 
homestead registered in the name of the 
wife applied for notices of Its applica- 
tion for title to be served upon those 
Interested in the land. The distriot 
registrar refused to do so unless he was 
furnished with a certificate under Debt 
Adjustment Act, 1932, authorising 
proceedings against the husband. On 
appeal : — Held : that sect. 6 of said 
Act applied Sc the registrar was right In 
refusing to issue the notice in the 
absenoe of said certificate.— Nowa- 
SAD, [1985] 1 W. W. R. 665 ; 43 Man. 
L. R. 108.— CAN. 

uuu (p. 623) i. 

Treasurer.] — The treasurer is a neces- 
sary party to an action to sot aside a 
tax sale.— Cruise v. Hiterside, fl935] 
2 D. L. R. 171 ; O. R. 161.— CAN. 

k <p. 624) i. Time far bring- 

ing,] — Gbeenstreet V, Paris Hy- 
DHAULTO Co. (1874), 21 Gr. 229.— CAN. 

624) ii. Costs— 

, of purchaser,] — ^Blanohard 

V. SCANLAN (1885), 3 Man. L. R. 1.3. — 
CAN. 

k (p. 624) lil. MisdescHp- 

tion ,] — Title to mining property having 
been granted by the Crown in 1906 to 
one K., the latter appearod in the 
hooka of appltTmunicipality as owner 
until 1926, when the property Sc the 
buildings erected thereon were sold 
for impaid taxes which were alleged 
to bo due by K. Kesp. co. bought the 
property in 1922. According to the 
books of applt. muniolpality in 1926 &; 
previously, the land ec the buildings 
were not described on tbe valuation 
roll under consecutive numbers nor 
on the same pages of tbe book. 
Accounts for municipal Sc school taxes 
were sent Sc paid by resp. co. It wa9 
not disputed that the taxes on tbe 
buildings were paid ; but the munici- 
pality claimed taxes were due on the 
land. Applt. municipality, in the 
publio notice of sale for unpaid taxes, 
described the whole lot as being to be 
sold without Indicating that the bulJd- 
inga were excluded. lu 1928, title 
to the property was delivered to the 
purchaser at the tax sale by applt. 
Resp, CO. had no knowledge of the 
sale until 1929 when notified by the 
purchaser Sc then took an action to 
annul the sale : — He^ : the tax sale 
was null Sc void ab initio. Sc the title 
of the purchaser should be set aside. — 
St. Joseph de Coleraine (La Corpn. 

DE LA PaROISSE DE) V, COLONIAL 

Chrome Co., Ltd,, [1933] S. O. R, 13. 
—CAN. 

d (p. 624) !. .1— 

Be Lewis & Phalbn (N, W. T.) (1905), 
1 W. L. R. 86.— CAN, 

a (p. 024) i, — Meaning 

of sale.”]— There is a ” sale ** within 
the meanUig of “ sale ” In Tax Recovery 
Act, R. a A.. 1922. 8. 21 (1). a« 
amended by 1923, s. 28, when a bond 
fide agreement has been made to sell 
to a purchaser at the auction sale 
authorised by said Act. — Standard 
Trust Co, v, MumatPsurr^ 
Stewart. [1929] 2 D. L. R. 271 i 

W. W. A 66* j 34 Alta. iLb. <S( 
,^^1928] 4 D> Ij. K. 868 ; 8 W. W. 1 


Ii. B. 4«8...<CUMI. 



VoL XXXVm*— Rates and Batiiig. Oases 


1488« Add* AnnoioHm Retd* L. 0* 0. v. HackneT 
B.O.,[1928]2K.B.5S8* ^ 

1519. Add. AnmtaUon B, v. Stepney 

Oorpn.! Mdi p. Walker dc Sons, Ltd. (1932), 
102 Xji* tT* B. 113. 

1525a. Effect of compounding allowance— On pro-- 
ceedings for recovery under Poor Rate Assess- 
ment Sc CoUeotlon Act, 1869 (c. 41), s. 2.1 — 
Where owners are rated instead of the 
occupiers, the fact that the owners are 
entitled to an allowance if the rate is paid 


by a certain date does not preclude the rating 
authority from enforcing at an earlier date 
parent of so much of the rate as is recover- 
able at one time under Poor Rate Assessment 
& Oollecbion Act, 1869 (c. 41). s. 2.— liOWEfix , 
V. KtNOSTON-UPON-HXTLL OORPN., [1930] 

1 K. B. 368 ; 73 Sol, Jo. 819 ; $ub nom. 
Lowery v. Huix Oorpn., 99 L. J, K. B. 
127 ; 142 L. T. 286 ; 94 J. P. 60 ; 28 L. G. R, 
27 ; 46 T. L. R. 57 ; (1926-31), 1 B. R. A. 
359, D. 0. 


Part IX. — Rates and Rating in the Metropolis 


1580a, Service of — Whether necessary.] — 

By Metropolis Management Act, 1855 (c. 120), 
6. 158, every vestry & district board shall 
from time to time “ by order under their 
seal require ” the overseers of their parish 
to levy the sums which such vestry or board 
may require for defraying the expenses of the 
execution of the Act. By sect. 101 the over- 
seers to whom any such order as aforesaid 
is issued shall levy the amount mentioned 
therein according to the exigency thereof ** : 
— Held : such an order became effective when 
scaled, & service of it on the overseers was 
not necessary to authorise them to levy 
rates, but rates made by overseers in 


pursuance of such order, after notice of it 
having been sealed, were valid. — Glen v. 
Fulham Overseers (1884), 14 Q. B. D. 
328 ; 54 L. J. M. O. 9 ; 54 L. .1. Q. B. 176 ; 
51 L. T. 856 ; 49 J. P. 519 ; 1 T. L. R. 135; 
33 W. K. 105. 

1531. Add. Amioiaiion : — Retd. Stepney Borough 
Council V. Walker (John) & Sons, Ltd., [1934] 
A. C. 365. 

1536. Add. AnnotcUions : — Refd. Consett Iron Co. 
V. Durham County Assessment Committee 
for No. 5 or North-West Area (1930), 99 
L. J. K. B. 277 ; St. James* Sc Pall Mall 
Electric Light Co. v. Westminster (City) 


kk (p. 624) i. Whether 

adeqvmk remcdfv.j — S chultz t>. i^LO* 
WAY (1894), 10 Man. L. li, 221. — CAN. 

kk (p. C2.4) iU Sale by 

purchaser — Whether waiver of nghi to 
cwder.]— N bw Brunswick Lanu & 
INVBSTMKNT CO. V. SlME, [1928] 4 
1). L. R. 214; affd., [19293 3 D. h. K. 
197.— -CAN. 

kk (p, 624) UI. Sale by 

treaeurer.} — A treasurer selling land in 
exercise of a statutory power is still 
tho agent or oflloor of tlie muuinii>ality 
iSc if he falls to give the statutory ootice 
lo rodeem the right of tho former 
owner to set aside the deed is barred 
if he lias not paid the taxes within 3 
years or redeemed within 1 year. — 
Lanubon V. Holtyrfix Goli> 

Lrn., [1937] S. O. R. 331 ; 2 JJ, L, K. 
31)4.— CAN. 

oo (p. 624) i. Hates ovHtw ip 

local authority — Incorporated unth mum- 
cipfdUy before payment.] — Bribbanb 
City CioUNOiL v. HonoK, [192|J 
S. 11. Q. 102 ; 22 Q. J.P. R.63.— AUS. 

hhh (p. 634) i. .1— A oo. 

was granted a fixed tax In a munici- 
pality, on condition that Its pay roll 
did not fall below a speoiflod ^ount. 
If it did so fall, assessed taxes for past 
years became payable. It did so fan, 
& the 00 . being insolvent, the town 
claimed payme^ in priority to mtgees. 

holders at reoelver's oertifloates 
IfeM/ there was a lien for taxes in 
priority to ^ other claims except the 
Crown.— N ova Scotia Trust Op. v. 
8TABR Manufacturing Oo., 11934] 4 
D. L. R. dTi.-OAN. 

000 (p. 624) I. Whm 

proceedings taken to collect fox.]— Ke 
MoKBNasm H. D. Oo.. [19281 1 P. h. R. 
336 ; a 0. B. B. 509.--OAN. 

PPP (p. 624) 1. — — » 1 

‘—A person who, although he has not 
yet any estate in possession, is entitled 
to an est^ m remainder for life, is a 
‘ person who has some IntorMt in the 
land,*' within the mea>iiing of sect* 2?'^ 
of Assessment Act, 1924 .— Bogrbs 


OICNYK, [19311 3 W. W. R. 20; 40 
Man. L. H. 233.— CAN. 


PPP (P. 624) ii. Crop payment 

lease — Whether lessor assignee of lessee.] 
— Where there is a crop-payment lease 
the lessor's title to his share of tho 
undelivered crop cannot be said to bo 
derived by “ assignment from a taxable 
person *' within seot. 367 (c) (U) of 
Municipal District Act, 1926, but is 
vested In the lessor directly by virtue 
of Crop Payments Act, 1922 : &, 

therefore. Is not property which is 
liable to soisime for taxes '* within 
sect. 361 of said Municipal District Act. 
— Great West Life Assurancr Co. 
V. Sterling Municipal District, 
[19311 3 W. W. R. 730 ; [1932] 1 

D. L. R. 688 ; 26 Alta. h. R. 199.— CAN. 


PPP (P* 624) lii. Sale of land — 

^rufuiry by purchaser — Estoppel of city. 1 
-Property was sold for arrears of 
axes & the owner remained In posses- 
ion with power to redeem within two 
rears. Before the expiration of this 
ime the owner sold to a purchaser who 
>htained a statement from the oltv 
jolleotor of all tho city charges *' 
igalnst tho property, the lien for 
<axos being omitted : — Held : the city 
VOS estopped from asserting a claim 
'or those taxes against the purchaser.— 
VIelynk V. Sydney, [1934] 2 D. L. R. 
r4 ; 7 M, P. R. 428, — CAN. 

PPP (P* 624) Iv. Recovery by taxpayer 
•^Limitation of action.] — Sect. 328 of 
^sessment Act, 1924, applies to 
levied under Towns' % villages Busi- 
ness Tax Act, IL S. M., 1913. 
Canadian Hotel Co., Ltd. ^ Neb- 
[»AWA Town, [1934] 2 W. W. R. 691 , 
I D. L. R. 316. — CAN. 

to. Percentage on arrears.]— Held ; 
bhe 10 per cent, charged upon arrwjs 
of taxes due upon land was to be adtlM 
bo the whole amount due upon the lot 
fe not npon the amount of “^^,2 
taxes separately, thereby Mrang K 
a oompound computation of 10 P®f 
wmt. each 

rON (1862), 12 TT. O. O. P.426.— CAN. 
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Bg. Uec(mrv of taxes paid under 
protest .] — AYLBWORTH V. Toronto 
(1936). 4 1). L. 11. 229; 6 F. L. J. 4.— 

CAN. 


PART Vin. SEOT. 2. 

tr. Demand upon tenant — What 
amounts to,] — A demand for taxes in 
tho joint names of owner & tenant is 
not a demand upon the tenant within 
Assessment Act, R.S.O., 1927 . — Re 
Campbell’s Haiidware, [1935] 2 

D. L. R. 349 ; O. R. 228.— CAN. 


PART Vm. SECT. 6. SUB-SECT. 2. 

—A. 

gy, ETpeases of dtstreJis .] — The 
tariff set out in Distress Act, R. S. M., 
1913, is not exclusive & expenditures 
not provided for but necessarily in- 
ouired by, for instance, a mtgee. are to 
be allowed him. The bailiff or party 
making a distress cannot make for 
himself any sums other than the 
charges described in Sohed. A to 
Distress Act. — Salter & Arnold, 
Ltd. V. Nekpawa Town, [1933] 2 
W. W. R. 105 ; 4 D. L. R. 371 ; 41 
Man. L. R. 268.— CAN. 


gz. Seisure of crop — Failure to sell — 
Liability to Zessor.]— Where a crop on 
tho land of a tenant under a crop- 
sharing lease was seized under Rural 
Municipality Act, R. S. S., 1930, for 
taxes duo a rural municipality 
Held : the municipality was liable to 
the lessor for the value of the crop lost 
througt Its negligence in not selling 
tho crop & in permitting it to be 
diverted to meet other claims. — 
Hagel V. Oana Rural Mumoii’ALOT, 
[1935] 3 W. W. R. 190; a/fd., [1935] 
3 W. W. R. 192.— CAN. 


ART Vni. SEOT, 6. SUB-SECT. 2.— D. 
gd. LuMity far vromful arresj.]— 
liability of municipality for „fal8« 
rrest for non-payment of poll-tax, 
iltf.'s name not being on ae^emeni 
oU* — E iais v, Mulgravk, [1933] 4 
), L. R. 820,— UAN. 


Oases 1536— 1616a. English and Empibb Digest Supplement. 


ABsessment Oomxnittee (1932), 147 L. T. 396 ; 
Railway Assessment Authority v. Southern 
liy. Co., London County Council v. Southern 
Ry. Co., [1930] 1 All B. R. 26 ; Townley 
Mill Co. (1919), Ltd. v. Oldham Assessment 
Committee, [1936] 1 K. B. 685; Mitcham 
Golf Course Trustees v, Ereaut, [1937] 3 All 
E. R. 450 ; Robinson Bros. (Browers), Ltd. v. 
Houghton & Chester-Le-Street Assessment 
Committee, [1937] 2 All E. R. 298. 

1545. Add. Annotation : — ^Refd. Towle v. Improved 
Industrial Dwellings Co., [1931] 1 K. B. 263. 

1546. Add, Annotation : — ^Refd. Towle v. Improved 
Industrial Dwellings Co., 17 Tax Cas. 231. 

1550. Add, Annotation : — Consd. Liptons, Ltd. v, 
Shoreditch Assessment Committee (1934), 60 
T. L. R. 432. 

1561. Add, Annotation : — ^Apprvd. Stepney Borough 
Council V, Walker (John) &: Sons, Ltd., [1934] 
A. C. 365. 

1564a. Failure to object in time — Whether man* 
damus to alter lies.] — ^W. & Sons occupied 
premises which they claimed were entitled 
to be derated, as being industrial heredita- 
ments. The claim was rejected by the local 
authority & by quarter sessions, but was 
linally upheld by the Divisional Ct. Pending 
the appeal to that ct., the new quinquennial 
valuation list had been prepared, in which 
the premises had been entered as fully rate- 
able, & W. & Sons had not appealed against 
it as provided for by Valuation of Property 
(Metropolis) Act, 1869 (c. 67), in the belief 
that if their appeal to the Divisional Ct. were 
successful their premises would, ip 80 facto, 
be transferred to the industrial hereditaments 
list. The local authority, however, refused 
to transfer, & W. & Sons obtained a rule nisi 
for mandamus ordering them to do so, 
which ultimately was made absolute by the 
Ct. of Appeal ; — Held : the relevant statutory 
provisions for the preparation & deposit of 
valuation lists showed that the Legislature 
had provided fully for any person affected 
to make objection & appeal. & it was of the 
first importance that the list once settled 
should be conclusive. The writ of mandamus 
was founded to prevent the failure of the 
erformance of some public duty, & applts. 
ad failed in no duty. Besps. had neglected 
their right under the Valuation (Metropolis) 
Act, 1869 (c. 67), to object <&; appeal against 
the list, & it was not necessary to add new 
safeguards, such as proceeding by writ of 
mandamus, to those aheady provided by 
statute. Mandamus was not granted where 
there was another sufficient & convenient 
remedy. — Stepney Borough OouNcm i;. 
Walker (John) & Sons, Ltd., [1934] A. C. 
366 ; 103 L. J. K. B. 380 ; 60 T. L. R. 287 ; 
78 Sol. Jo. 238 ; svh nom, R. v. Stepney 
CoBPN., Ex p. Walker (John) & Sons, Ltd., 
151 L. T. ^ ; 98 J. P. 191 ; 32 L. G. R. 
181, H. L. 

Annotation: — Eefd. R. Railway Assessment Authority, 

Exp, Southampton Oonm., [1937] 1 All E. R. 431. 

1588a. Classification of hereditament as industrial.] 

“Lipton, Ltd. v, Shoreditch Assessment 
Committee, No. 1162a, ante. 


1601. Add, Annotations: — Consd. R. v. Worthing 
Borough Council Sc Horsham & Worthing 
Assessment Committee, Ex p, Burgess, [1937] 
2 All E. R. 681. Held. Lipton, Ltd. v, 
Shoreditch Assessment Committee (1934), 50 
T. L. R. 432. 

1603. Add, Annotation : — Consd. Lewis v, Elgy 
(1927), 11 Tax Cas. 728. 

1608. Add, Annotations Refd. Leney (Alfred) & 
Co. V, Whelan, [1934] 2 K, B. 611 ; Appen- 
rodt V, Centred Middlesex Assessment Com- 
mittee, [1937] 2 K. B. 48. 

1609. Add, Annotation : — As to (1) Refd. R. v, 
Westminster Assessment Committee, Ex p. 
Black (1933), 102 L. J. K. B. 541. 

1611. Add, Annotations : — Dlstd. R. v, Westminster 
Assessment Committee, Ex p. Black, [1934] 
1 K. B. 169. Refd. R. v. Minister of Trans- 
port, Ex p. Upminster Services, Ltd., [1934] 
1 K. B. 277. 

1611a. Power to transpose entries — ^Although no 
objection as to one.] — In May, 1032, a double 
flat which had formerly been occupied as a 
single flat was divided by the owner into two 
flate & let to separate tenants Sc was known 
as Nos. 3 & 4, Duke Street Mansions. In 
Oct. 1932, a provisional valuation list was 
made which included the two flats. That 
list showed No. 3 to be rated at £169 gross Sc 
£137 rateable value Sc No. 4 at £146 Sc £118 
rateable value. The owner pursuant to 
Valuation (Metropolis) Act, 1869 (c. 67), 
s. 47 (4), gave notice of objection to the 

E rovisional list so far as it related to No. 3, 
ut he gave no notice of objection in respect 
of No. 4. The owner's representative 
attended Sc objected that the figures entered 
opposite Nos. 3 & 4 had by accident been 
transposed. The assessment committee 

amended the provisional valuation list with 
the result that the valuation of the two flats 
was increased by £68. The owner objected 
that no notice had been given him that the 
valuation of No. 4 would be considered by the 
assessment committee. The Div. Ct. held that 
under sect. 47 (7) of 1869 Act the assessment 
committee had power to alter entries in the 
rovisional list oven where no objection had 
een made to those entries. On Appeal : — 
Held : on the facts, the two flats. Nos. 3^4, 
' must be regarded as one hereditament, & that 

being so, all the reemirements of sect. 47 of 
1869 Act had been duly complied with, — R. 
V, Westminster Assessment (Dommittbe, 
Ex p, Black, [1934] 1 K. B. 169 ; 103 L. J. 
K. B. 62 ; 150 L. T. 86 ; 97 J. P. 823 ; 31 
L. G. R. 406, 0. A. 

1616a. Time for hearing appeal.] — When it is 
impossible for justices to dispose of their 
list by Mar, 31, they have jurisdiction after 
that date to hear an appeal of which notice 
was given at the proper time. Sc, if the parties 
are not ready for trial as soon as the justices 
are able to hear the appeal, the Justices have 
a discretion to postpone the hearing, so that 
they may have proper materials before them. 
— R. V, London Cjounty JJ., Ex p, Locki^ 
Lancaster Sc Johnson (W, W. & R.) ^ 
Sons, lm>,, [1929] 1 K, B. 81 ; 98 L. J. K. B. 
44 ; 189 h. T. 609 ; 92 J. F. 183 ; 44 T. L. R» 
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V(d. XZXVin.--Bates and Bating. Cases 1616a— 1617a. 


728 ; 72 Sol. Jo. 684; 26 L. G. B. 648 ; 
.(1926-31), 1 B. R. A. 267, D. 0. 


.annotoeion CiOliBd. R. v, London Justices, Ex 
ditch Assessment Committee (1032), 96 J. P. 32 


Shore- 


1617a. Power to extend tlme.J—The time 

fixed by Valuation (Metropolis) Act, 1869 
(c. 67), s. 42 (13), for the hearing of appeals 
is imperative & not merely directory. There- 
fore the jurisdiction conferred on justices 
by sect. 34 of that Act to order notice of 


appeal to be given after the date, Jan. 14, 
specified in s. 42 (12) in an appropriate year 
only enables that to be done where the notice 
can be given in time for the hearing of the 
appeal before the ensuing Mar. 31, as pro- 
vided by s. 42 (13). — R. v. London Justices, 
Ex p. Shoreditch Assessment Committed, 
[1932] 2 K. B. 697 ; 101 L. J. K. B. 699 ; 147 
L. T. 367 ; 96 J. P. 323 ; 48 T. L. R. 631 ; 
30 L. a. R. 367, D. C. 
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Cases 6— £80. 


EnQLISH AlTD EmPIKB DiQEST SUPPLEliBNT. 


REAL PROPERTY AND CHATTELS REAL 
Part I.— In General. 

5a Add» ArmotaMon : — ^Reld» liddiard v. Wal- 14* Add. Annotation : — Held. Grant v. Edmond* 
dron, [1933] 2 K. B. 819. son, [1931] 1 Oh. 1. 


Part ii. — Estates and Interests in Real Estate 


185. Add. Annotation: — Retd. I. K. Oomrs. v. 
Ilaphael, I. B. Comrs. v. Ezra, [1936] A. C. 
96. 

159a. .] — A leasehold for lives being settled 

on A. for life, with remainder to B., as quasi 
tenant in tail, with remainders over : — Held : 
the qitasi tenant in tail could not, by fine or 
otherwise, during the life of A., bar the 
subsequent remainders without the con- 


currence of A. — ^SiADE V. Pattison (1836), 
6 Ii. J. Oh. 51. 

AnnotaHoM Edwards v. Champion (1853), 3 De G. 

M. & G. 202 ; PlokersidU v. Grey (1862), 30 Bear. 352. 

183a. Cestui que vie dead — dc death concealed.]-- 
Re JoBHBBNs, Ex p, Fletcher (1836), 4 
L. J. Ch. 219. 

220. Add. Annotation: — Refd. Be Wells, Swin- 
bume-Hanham v. Howard (1932), 48 T. L. B. 
617. 


PART I. SECT. 1. 

S ii, ,J — HUNTKR V. 

Farrell (N. B.) (1913,) 13 £. L. B. 
354 ; J4 D. L. R. 656.-~0AN. 

PART I. SECrr. 3. SUB-SECT. 1. 

f 1. Right to bMiZd.1*— The right 

to build a house on another man’s land 
is not an incorporeal hereditament. 
Such a right is a mark of title & of 
ojcclusive enjoyment, &; is not an ease- 
ment or profit d prendre. — ^Pitman v, 
Nickerson (1891), 40 N. S. R. 20,-— 
CAN. 

PART 1. SECT. 6. 

0 I. Erections hy pwrchaser 

under instalment aareemem.} — What 
may be only a ohattcl if erected by a 
tenant for years may well become part 
of the soil if erected by a purchaser of 
the land under an agreement for sale. 

Wire fendng &; fence posts erected 
or completed by the deft, while he 
occupied land, previously rented to 
him, as purchaser under an Instalment 
agreement made with the Grown hold 
to have heoome part of the soil, 
therefore, to have passed to the 
Oown when deft, gave up the agree- 
ment Sc suzlundered all his Interest 
in the land to the Grown, Sc to have 
become subseauentiy the property of 

S ltf. when he purchased the land from^ 
bie Grown.— Larochsllb e.MABoaANi>, 
(19281 3 W. W. R. 731.— CAN. 

0 li. .]— On the question 

whether articles amxed to land have 
hecome part of the realty, the intention 
of the person who affixed them Is 
material only In so far as it can be 

S resumed from the degree Sc oblect of 
tie annexation. Buildings erected by 
tbe owner of land lor use in the making 
of bricks held to form part of the 
realty, although some of them were 
attached to the land by nothing but 
their own weight. They, therefore, 
became the pronerty of deft., who 
^became reidstex^ owner of the land 
in pursuance of the purchase thereof 
at a tax sale under Assessment Act. 
Gertaln machinery in said buildings 


was also held part of the realty.- 
MOCOTOHEON a. LiaaTPOOT, (1928) 


2 


W. W. B. 240.— CAN. 

1 i. Printing pressesj— B iokakdson 
V. Hardie, (19283 2 W, W. E. 246.— 
CAN. 

m (p. 603) i. Mow far Mmdttih tow of 
fixtures applica^ in OanMr^As 
between orufinal uendor St 
vendees.]— T ravxs-Bajrker v,^ 

1022), 60 D. L. B. 426 ; 


L. B. 319 ; (19211 3 W. W. B. 770 ; 
revsd. on the f^ts, (1923] 8 D. L. B. 
927 ; (19231 3 W. W. R. 461.— CAN. 

PART I. SECrr, 7. 

o. When presumed — After tong 

possession.] — Doe d. MoEat v. Allen 
^mi), 7 N. B. B. (2 AU.) 191.— 

PART II. SECT. 1, SUB-SECT. 1. 

sm. Vse forever** — Effect .] — ^An 
Act provided that the county of h. 
should pay a sum towards the coat of 
a building owned by the town of L. for 
the use forever ” of certain rooms 
In the building : — Held : an Interest 
in land unknown to the common law 
may be created by statute. The 
words ** use forever did not give a 
fee simple or a joint tenancy, but gave 
a right in perpetuity, the fee simple 
remaining in the town. — Lunbnbero 
(Town) v. Lunenbero (Municipality), 
(19321 1 D. L. B. 386 ; 4 M. P. R. 181. 
—CAN. 

PART IL SECT. 8, SUB-SECT. 1,— 
A. (a). 

sa. Estate of widow of locatee — Public 
Larids Act (Ont.), 1914, s. 47.3— Be 
Court, [1930] 1 D. L. R. 113 ; (1920] 
S. 0. A. 60.— CAN. 

PART II. SECT. 8, SUB-SECT. 1.— 
A. (b). 

1^ I, pq grantee ** for ever.”)— 

Trust Sc Loan Go. v. Clarke (1878). 
8 A. R. 429.— CAN. 

a It. ** d? the heirs of his body for 

twenty wne years or the term of his life 
fuUy to be completed.**] — Deft, on 
Got. 13, 1862, granted the land in 
question to one S. to hold ** to the said 
S. Sc the heirs of his body for twenty- 
one years, or the term of his natural 
life, flpom Apr. 1, 1853, fully to be oom- 

g leted 8c ended ** : — Rem : by the 
>ase 8. took a life estate, in which the 
term merged, 8c he, theiefore, had no 
interest which the sherlll could sell 
under the fi. fa. against goods. — 
Dalte V. Hobertson (1860), 19 
tJ. C. B. 4311 .— CAN. 

PANT u- nnat. 4. sub-sect. 1 . 

m iu — Bomssieod.j— Pltf. trans- 
ferred to his wife a city house which 
was their lionieetead within Dower 
Act, O. A., 1924. The transfer was 
rogimfed to a Later 
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he Sc his wife moved from the house to 
a farm where ho built a new house in 
which they resided until his wife left 
him. She never returned, & in 1934 
died. Her will devised the city house 
to deft. : — Held : in view of sect, 4 of 
said Act, pltf. was entitled to his 
dower ” rights in the city house ; 
he was not obliged to reimburse his 
wife’s estate for the amount of the 
mtge., which she had paid off ; Sc ho 
was entitled to the rents 8c profits of tbo 
house from the death of bis wife less the 
cost of taxes, insurance Sc ordinary 
repairs.— Bbaity v. Oolman, (1936] 
1 W. W. B. 714 ; 2 D. L. R. 591 ; 44 
Mhn. L. R. 28.— CAN. 

■a. Effect of Married Women* $ Pro- 

r iy Act.] — He Brown (1936), 5 

L. J. (Can.) 293.— CAN. 

PART II. SECT. 4, BUB-SECT. 6. 

sg. Claims of creditors db mortgagee.] 
—Claims of creditors Sc mtgee. held 
to have priority over husband’s olaim 
to curtesy. — Be Coyle, [1934] 3 
D. L. B. 792.— CAN. 

PART n. SECT. 5. 

^ PP (p. 679)^1. ;; -.3— 

Campbell v. Royal Canadian Bank 
(1872), 19 Gr. 334.— CAN. 

o (p. 680) i. .3— Be 

LEePERANCB, (1927) 4 D. L. B. 391 ; 
61 O. L. B. 94*— CAN, 

o (p. 680) U. .1— Be 

Williams (1903), 24 C. L. T. 91 ; 7 
0. L. B. 166; 8 O. W. B. 261.— 
CAN. 

t(p. 68(Di, . 3 — ^Be Tierney, 

(19273 3 D. L. B. 943 ; 60 O. U B. 
662,— CAN. 

qq (p. 680) 1. Lands passing to 

hvrband under intestacy of father — 
Husband dying intostofe.l— Be Archi- 
bald (1008), A E. L. B. 610.— CAN. 

^ aaa (p. 680) 1. Wlwd <s.l— 

Ironsides v. Green (Man4 [1927] 
6 D. L* B. 168 ; (19273 2 W. W. B. 
69.— CAN. 

Be^^prarsiN^loi^ATB (Han.), (1927 }li 
W. W. B. 791.— CAN. 

aaa (p. 680) III, 

claim of homestead under the Dower 
Act, a A., 1924, o. 54, rests upon a 
dwelling-house being not merely occu- 
pied by the owner but os bbi home.* 
The words his hotne ** import some- 
thing more thm 4 mere twmporsry or 
oooasiohai lodging plate. Though not 
every home is a nomtetiMid, sub- 
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285a. Fatlier 5c daughter living toge^er — 
Daughter tnaintained out of mixed fund.] — 

A daughter was entitled to one'^fifth of some 


property, & her father to the remainder. 
She resided with, 5c was maintained by him, 
5c he received the whole of the rents. After 


Jeot to certain qnailSoatlons a» to the 
need of a written ooneont to a change of 
homeetead. the homestead (it an;^ can 
only be where the home Is. There 
cannot be more than one homestead 
at any one time.^NaTX0Nat. Trxjst 
O o., XiTD. V, GmsENoaiuo (ManO, 
flftSOl 1 B. L. R. 58 ; C19293 3 W. W. R. 
363.— CAN. 

aaa (p. 680) Iv. •] — 

An upstairs suite in an apartment 
blook cannot be a “ homestead ** 
within Bower Act, C* A., 1924, c. 53 ; 
nor can the fact that the owner of such 
a blook resides In one of the suites 
therein render the whole blook his 
“ homestead .** — Ite Ripstein Estate. 
ri929J 2 D. L. II. 935 : 1 W. W. R. 
788 ; 38 Man. L. R.-184 ; affo-, [19271 
3 W. W. R. 791,— CAN. 

aaa <p. 680) v. — 

Dower Act, R.S.A,, 1922. does not give 
a widow a dower interest In the unex- 
pirod portion of a lease of land, unless 
n€nU)le whei*e the lease was one which 
created In the husband an estate of a 
duration greater than the possible 
duration of a widow’s life. Even 
assuming that dower attaches to the 
interest of the husband in land rented 
to him on a orop-sharing basis. Dower | 
Act does nbt transfer to the widow the 
ownership of hfs share of a crop grow- | 
ing thereon at his death. Dower Act j 
Amendment Act. 1926, does not 
affect either seot. 2 of Dower Act. 
supra, which contains a definition of i 
homestead, or sect. 3 thereof, which 
declares every dleposltirm by act inter 
vivos of the homestead of any married 
man null void unless made with the 
written consent of the wife; but It 
applies only to seot. 4 of the Dower Act 
6c thus opwates only to make any dis- 
position by will, or dovolution follow- 
ing death intestate of a married man. of 
such exempted chattels subject to 6c 
postponed to an estate for the life of 
the married man’s wife, but does not 
interfere with or require the consent of 
the wife to a disposition by him inter 
vivos of such chattels : 5c does not 
affect ohattehi owned by him in excess 
of those exempt from execution ; they 
continue as before the amendment to 
be disposable by him by disposition 
inter vtvoa & by will Sc devolve ordinarily 
if he dies intestate. — Re Suo'iT Estate, 
11935) 1 W. W. H. 825 ; 5 F. L. J. (Can), 
3.— CAN. 

aaa (p. 680) vl. 

Frostad p. Libek, [1927] 3 D. L. R. 
916; (1927) 2 W. W. R. 550; 21 
Sask. U R. 603.— CAN. 

aaa (p. 680) vU* Effect of 

adultery ,] — Neither at common law 
nor under Dower Act does adultery 
disentitle a wile to dower, although it 
is a oiroumstance to be taken into 
account by the judge in deciding 
whether it is lair Sc reasonable to order 
that her consent to the disposition of 
the homestead be dispensed with under 
seot. 8. Except, however, by her 
consent or under such an order her 
right to dower In the homestead 
cannot bo de^d her,— jRe Miller. 

1 B/TT R. 147 ; U928] 8 

W. W, 11. 648.— CAN. 

aaa <p. 680) vitt. Ohange 

of hamuBstead wUhout %oife*e conscnf.l— 
A husband 6c wife lived together on 
prop«^y o^ed by him in the town of 
V, ^!e left nun 6c they lived 
soparatoly thereglter. After the 
separation he changed hla resldenoe to 
a term where he resided until his 
death. Her ooiis^mt to the <dtange 
WM not ^ven 6c, apparently, never 
a^d tor ; although .while they were 
living together town she con- 

sent^ tn a mtge* pmeed on the teem ; 

on m death, «%, vras jn* 
titied to seleot elth^ property as the 


homestead in which to take her life 
estate.— Re MoLbod Estate, McLeod 
V, McLeod (Alta.), (1929] 4 D. L. R. 
659 ; 8 W. W. R. 241 ; affo,, (19291 
3 D. L. R. 640 : 2 W. W. R. 262.— 
CAN. 

000 <p. 680) I. Land purchased 

subject to mortffoge-^Iteaistnxtion of 
conveyamse before discharge of mortgage 
by vendor,\^Be Ktrirrz Sc Hodqins, 
[1927] 4 D. L. R. 1009 ; 61 O. L. R. 
298.— CAN. 

ddd (p. 680) I, Lunds in which 

testator had any estate of freeJiold by 
virtue of any mortgage,] — Low v. 
Sparks (1863), 14 O. P. 25.— CAN. 

ddd (p. 680) il. Lands assigned 

by humand for benefit of creditors — 
dt rdeased by wife from dinoer — Subse- 
Qvent reassignment to husband .) — Re 
Irvine, 11928) 3 D. L. R. 268; 62 
0, L. R. 319.— CAN. 

ddd (p. 680) iii. Land granted 

by Croton subject to mineral rights — 
Whether land granted as mining land ,] — 
Tie Irvine, [19281 3 D. L. R. 268 ; 62 
O. L. R. 319.— CAN. 

ddd (p. 680) Iv. Land comprised 

in offer to purchase — Accepted by hus- 
band — Acc^tance not posited HU after 
husband’s death A — Re Irvine, [1928) 
3 D. L. R. 268 ; 62 O. L. R. 319.— 
CAN. 

g (n. 681 ) i. Effect of election 

to take under wUl,] — ^In order for a 
widow to bo entitled to take under her 
husband’s will Sc bave also in addition 
to the bequest thereunder, or any part 
thereof, the special rights 8c priorities 
granted by Dower Act, O.A., 1924, she 
must establish clearly by the terms of 
the will that her husband so Intended. 
A will gave to testator’s wife ** one- 
third shore or interest in my whdle 
estate 8c a life interest in my homestead 
as provided for by Dower Act,” & 
then, after leaving specific legacies, 
gave all the residue of the estate in 
equal shares to the wife 8c testator’s 
four children. The widow elected to 
take under the will, instead of imder 
Dowel* Act, but contended, neverthe- 
less, that with respect to her total 
fihai*e she was entitled to the priority 
provided for by sect. 20 of Dov cr Act ; 
— Held: no such intention appeared 
from the will &, therefore, the widow 
when she elected to take under the will 
had forfeited the speoial privileges Sc 
rights which would have b^n hors had 
she elected to take under Dower Act, — 
Re Jackson Estate, Jackson v, 
JaoKSON, (1936) 1 W. W. R. 62 ; l2 
Miln. L. k 472.— OAH. 

tU (p. 681) I. •) — 

McLennan v. Grant (1868), 15 Gr. 6.5. 
—CAN. 

^ tU (P. 681) II. 

^EYS V. Toronto General Trusts 
Oo. (1892), 22 O. R. 603.— CAN. 

tU (p. 681) Hi. .) — 

Sabine v. Wood (1910), 9 E. L. R. 109, 
—CAN. 

tit (p, 681) Iv. .H- 

Testator, after bequeathing certain 
leg^ps, devised bis lands to his sons, 
ohaiglng them, however, with the 
legaoies 6c also with an annuity of $100 
to his widow, to whom ho also 
bequeathed his furniture, apartments 
in Ids dwelUng-honse, & sundry othOT 
thlngfs. The estate was s^csl^t to 
answer edl legacies. 8c idso the widow s 
dower;— Hew.* the widow m>t 

S ut to her election as between the will 
; her dower.— W ilson 1?. Wilson 
(1883), 7,0. B. 177. — CAN. 

wiU bean^thing to a wife the dweliing- 

house for her natural life, 

hold goods. Sc on annuity of $300 

gecnxeS to ^r out of 

Held: not to put the widow to her 
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election, — Re Bigoab, Bk^oab v, 
SilNSON (1884), 8 O. R. 372.— CAN. 

ttt (p. 681) Vi. .1— A 

will bequeathed to a wife one-third of 
the net income from the whole blended 
fund of his realty 6c personal^ for her 
life or during widowhood : — Held : she 
was put to her election, — Re Hendry, 
11981] 4 D. L, R. 908 ; O. R. 448.— 
CAN. 

f (p. 682) I. .1— 

PuLKER V, Evans (1866), 13 V, O, R. 
466.— CAN. 

f(p. 682)11.- .)— 

Where a will in express terms makes 

S rovision for the testator’s wife in 
eu of dower, thus bringing directly 
to her mind that she cannot have dower 
6c the benefits of the will as well, a 
much slighter dealing with the property 
left to her will evidence an election on 
her part to take under the will, than 
would be sufficient in the absence of 
snoh express provision : — Held : there 
being such provision, tbo evidence set 
out in the report of the case was 
sufficient to establish an election to 
take under the will, though, otherwise, 
it would not have been. — Nixon «. 
Ashenhubst (1884), 7 O. R. 664.— 
CAN. 

f (p. 682) Hi. Right to 

elect-question for Surrogate Court ,] — 
Re Jackson Estate, (1934) 3 W. W. R. 
662.— CAN. 

ooo (p. 682) i. — — .] — Hill v. 

Greenwood (1864), 23 U. O. R. 404. — 

CAN. 

000 (p. 682) il. .1-~<JITUDYJ 

V. (Unai»a Permanent Mortoage 
(jOUPN., (1937] 2 W. W. R. 225. O. A.— 

CAN. 

o (p. 683) i, Consent judg- 

ment in alimony action.] — In an action 
for alimony, a judgment was pro- 
nounced by consent whereby it was 
adjudged that pltf. should deed to deft, 
all her interest in properties owned by 
pltf. 6c deft, jointly. Sc pltf. should 
stand debarred of any interest in any 
property, real or personal, hereafter 
acquired by deft. The wife executed 
in favour of the husband a deed in fee 
simple of land of which they wore 
joint tenants, wherein she roloasfMi to 
him ail her claims upon the land : — 
Held : pltf. was, by the consent 
judgment, barred of any right to 
dower, inchoate or otherwise, which 
she might have had In this land, whloh 
was acquired by him after the judg- 
ment. — LTTBOVIOH t?. OUOKOVIOH, [1930] 
4 D. L. R. 339 ; 66 O. L. R. 451; 
rettsg., 37 O. W. N. 49.— CAN. 

k (p. 683) I. .)— 

Where a ndfe of her own consent leaves 
the society of her husband Sc then 
commits adultery, she is barred of her 
action for dower.— W himbey v, Hyde, 
^^^3 D, L. R. 237 ; 60 O. L. R. 399. 

m (p. 683) i. Deter- 

mination of i8stier--tTurisdiction.] — The 
issue which arises under seot. 21 of 
the Dower Act, 1924, i.e, whether the 
wife was at the time of the death of 
the husband living separate 6c apart 
from him. Is one which must be disposed 
of. in tl'*e summary method provided 


entertain an action to detorn^n^t.— 
Weaver v, B^rd, (1930) 1 W. W. R. 
918 i 3 D. L. R. 875.— CAN. 

m (p. 683) il. : .)— 

Where a husband 6c wife live apart 
under an agreement between them 
neither can be said to have ” left ** the 
other, within Dower Act* 0. A.* 1934, 
0. 20, Sc, therefore, to have forfeited 
his or her rights under the Act.— ^ 
Matobett Estate, 119311 2 W, W. R. 
512,— CAN. 
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his death, she, for the drst time, claimed 
against his estate an account of one-fifth of 
the rents for twenty years. The ct. concluded 
that the common establishment had been 
maintained out of the mixed fund, & rejected 
the claim, — Smolth v. Smith, Trindbr v. 
Smith (1867), 23 Beav. 664 ; 29 L. T. O. S. 
215; 63E. II. 218. 

297a. Whether court wUl supply word “ o£.**] — 
By a voluntary settlement A. & his cousin 
limited certain gavelkind lands to a relative, 
0., for life, with remainder to her issue, 
for default of such issue to the use of the 
right heirs of E., deceased, & J.,” who was 
then living, ** the two sisters of the said A., 
their heirs & assigns, as tenants in common 
for ever ; — Held : the ct. declining to read 
the limitation as a limitation to ** the right 
heirs of E., deceased, & of J.,*’ J. herself took 
a vested remainder in fee simple in a moiety 
of the property expectant on the death of O., 


without issue ; So, accordingly on the death 
of O*, who survived J., & died without issue, 
the moiety passed to J.*8 co-heirs in gavel- 
kind. — H awes v. Hawes (1880), 14 Ch. D. 
614 ; 43 L. T. 280. 

Annotations: — ^Folld. He Featherstono^s Trusts <3 882), 22 
Ch. B, 111. Coxisd. Be Bole, Mayer v. Wood, [1031] 
1 Oh. 357. 

448. Add. Annotation : — Consd* Hanson v. New- 
man, [1934] Ch. 298. 

497. Add. Annotation : — As to (3) Refd. Be Orle- 
bar, Orlebar v. Orlebar, [1930] Oh. 147. 

609a. .] — Williams v. Waters (1846)* 

14 M. & W. 166 ; 6 L. T. O. S. 130 ; 163 
B. B. 434. 

Annotation: — ^Folld. Re Watson & Morrison’s Contract, 
Watson V. Kerr (1900), 44 Sol. Jo. 529. 

520a. .] — Cain v. Tbare (1843), 4 Moo. 

P.C. 0.249; 7 Jut. 567; 13 E. R. 297, P. 0. 

527. Add. Annotation : — Refd. Re Bowden, llul- 
bert V. Bowden, [1930] Ch. 71. 


00 (p. (i83) i. Lapse of time.\—' 

I^ATT t. MoKeb (1883), 3 O. R. 151. — 

CAN. 

t (p. 684) i. Res judicotaA 

— Issues adjudicated in proceedings in 
the Surrogate Ct. with respeot to an 
executorship & not in any way with 
respect to a claim for dower under 
Bower Act, O. A., 1924. or Inddeutal 
thereto, bold not to be res iudicaia In an 
action brought by the lifidow in the 
King’s Bench In which she claimed 
dower rights. — Percy v. Oanadiam 
Guarantee & Trust C3o., [19311 
1 D. L, R. 1013 ; (19301 3 W. W. R. 
498 : 39 Man. L. R. 251.-— CAN. 

00 (p. 684) 1. Competency 

of wife as witness — Action by husband 

5 wife .] — In an action for dower by 
husband &; wife, the wife is a competent 
witness. — Oadman v. Strong (1843), 
10 U. 0. R. 591.— CAN. 

kkk. (p. 684) I. Claim admUted— 

Award by commissioners — Right of 
court to disturb.] — Robinbt v. Picker- 
ing (1879), 44 U. O. R. 337.— CAN. 

1 (p. 685) 1. Application for order 
under Dower Act, B. 8. O., 1897 (c. 164), 
a. 12 — Duiy of court.] — Be King (1899), 
18 P. R. 865.— CAN. 

sa. Priority in administration 
vise of portion to which widow entitled 
under Dower Act .] — Testator devised 
his estate to his exors. in trust to pay 

6 convey to hla widow “ that portion 
of my estate which she shall be entitled 
to under the provisions of the Manitoba 
Bower Act ** 8c the remaining estate in 
bis residence ; 8c upon further trusts 
with respect to the balance of his 
estate : — Held : the portion of the 
estate given to the widow was that 
which without the will she would have 
been entitled to under said Act, 8c, also, 
that what was given & what Incidents 
would attaoh to it were to he deter- 
mined by applying the provisions of 
the Act, including sect. 20 thereof. — 
Re Cowan Estate, [19321 1 W. W. R. 
79 ; IB. L. R. 771 ; 4({ Maa. L. R. 
221.— CAN. 

ad. Conflict of laws ,} — ^Although a 
testator died resident 8c domiciled 
outside of Manitoba 8c his widow was 
then resident, 8c has continued to 
reside, outside of Manitoba, she is 
entitled to the benefits of Bower Act, 

C. A., 1924, but her rights thereunder 
are restricted to testator's real property 
in Manitoba, i.e., the total estate of 
which she is entitled to one-third is 
said real property.— Re Elder Estate, 
[19361 2 W. W. R. 70; 3 B. L. R. 422; 
44 Man. L. R. 84,— CAN. 


PART II. SECT, e, SUBHSBOT. 1. 

—0. (b>. 

a i. .1 — Conveyance by a hus- 

band to himself 8c his wife in fee shnple 


creates a right of survivorship by 
which the husband can convey alone 
after the wife's decease . — Be Sherrett 
& Grey, [1033] 3 B. L. R. 723 ; O. 11. 
690.— CAN. 

PART II. SECT. 6, SUB-SECT. 1.— 

C. (d). 

■g. Purehme of house by husband db 
wife as joint tenants — Death of husband 
— Wife not liable for hushand*8 share of 
purchase-price.) — H. & C., husband & 
wife, who hod been separated, came 
together under a written agreement 
providing for the formation of a fund 
to be held in trust to pay for the 

E urchase of a house 8c premises to be a 
ome for the re-united spouses, & to 
be vested in them as joint tenants. A 
property was selected, paid for out of 
the fund, & conveyed to them as joint 
tenants. A mtge. of the property was 
made by the two : — Held : the pre- 
sumption was that the husband 8c wife 
were as between themselves equally 
liable, 8c neither could call on the other 
to pay more than his proper share. — 
Momillan V. National Trust Co., 
(1931) 2 D. L, R. 369 : 60 O. L. R. 
601.— CAN. 


PART II. SECT. 6, SUB-SECT. 1.— 

D. (a). 

•b. By execution ,] — Lands were con- 
veyed to a man 8c his wife as joint 
tenants, 8c not as tenants in common : 
— Held : estates by entireties having 
been abolished, the joint estate was 
severable ; 8c the interest of one Joint 
tenant could be sold under execution. — 
Re Craig, [1929] 1 D. L. R. 142 ; 63 
O. L. R. 192.— CAN. 

sd. .1 — A joint tenancy Is 

severed by {inter alia), execution of a 
writ of A. fa. But mere delivery of a 
writ of A. fa. to the sheritf is not part* 
of execution. Therefore death of one 
joint tenant after delivery to but before 
execution by the sherifl of a writ of 

A. fa. vests the property in the survivor 
free from the claim of the execution 
creditor. — ^P oweb v. Grace, [1932] 2 

B. L. R. 793 ; O. R. 367 ; affg., [1932] 
1 D. L. R. 801.— CAN. 


PART II. SECT. e. SUB-SECT. 1.- 

O. (b). 

f 1, Admission of parol 

evidence .] — Tan Chew Hob nbo v, 
Ohbe Swee Cheng (1928), L. R. 56 
Ind. App. 112.— IND. 


PART II. SECT. SUB-SECT. 1. 

D. (0). 


— ^.1— Rc White. [1928] 
CAN. 


o i. 

1 B. L. H. 846. 

37611. — DepofU paid into account 
of one tenant — Baiance paid to his 
exeeutorSf } — A husband 8c wife joined 
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in an open contract for the sale of land 
of which they were registered as joint 
proprietors. The whole of the deposit 
was paid by the husband into his own 
bonk account. The husband died, & 
the balance of the purchase -money 
was paid to his exors. : — Held : there 
had Deen no severance of the joint 
tenamoy, 8c therefore no part of the 
proceeds of the sale formed part of 
the husband's estate . — Be Allingham, 
Alungham V. Allingham, [1932] 
V. L. R. 469 ; Argus L. R. 393.— 
AUS. 


PART IL SECT. 6. SUB-SECT. 1.— 
D. (d). 

so. Intention to sever — SuMcicncy of 
evidence ,] — ^A husband 8c wife, under a 
certain deed executed in 1884, prior to 
thoir marriage, became equitable Joint 
tenants of a farm at O., held under a 
tenancy from year to year, 8c also of 
another farm at R. In 1900 the wife 
purchased the farm at R., & was 
restored a owner in fee simple, 
subject to equities. In 1911 the 
husband purchased the farm at C., 8c 
was registered as owner in fee simple, 
subject to equities. The husband died 
in 1921, 8c, by his will, loft the fann at 
0. to one of his sons. The wife 
claimed the farm by survivorship : — 
Held : a severance of the joint tenancy 
in the farm did not, as a matter of law, 
result from the purchase of the fee 
simple by the husband. Also, on the 
evlaonoe, the ct. could not infer that 
the husband 8c wife had amod to 
sever the joint tenancy In bom farms. 
—Flynn v. Flynn, [1930] I. R. 337.— 


PART IL SECT. 6, SUB-SECT. 1.— 

E. (a). 

■d. General rule .] — Chandra Kis- 
borb Chakravarty V. BiasawAR Pal 
(1927), I. L. R. 55 Calo. 396.— WD. 


PART IL SECT. 6, SUB-SECT. 1,- 

E. (b) 1. 

894 il. Method of account- 

ing .] — Sproule V. Clements <B. C.>, 
flS2n 3 B. L. R. 955 ; [1927] 2 

W. W. R. 825.— CAN. 

PART IL SECT. 6, SUB-SECT. 1.— 
B. (e). 

0 A oo-sharer, by 

himself, can maintain an action of 
trespass against a wrongdoer.-^UR- 
RiMBHOY Sc 00., Ltd. V. Crbbt (1929), 
L L, R. 57 Calo. 170.— IND. 

PART IL SECT. 6, SUB-SECT. 2. 

g i, .}— HARimH Singh v. 

Habdevi (1927)* 1. lTbT 40 All. 763.— 
IND. 



Vd. XXXViil. — Eeal Property. Cases 686— 761a. 


685* Add. Annotation : — Refd. Clayton v, Clayton. 
[1930] 2 Oh. 12. 

586a. .] — Bajioi^ay v . Collett (1838), 4 

Bing. N. C. 068 ; 1 Arn. 287 ; 6 Scott, 408 ; 
7 L. J. C. P. 235 ; 132 B. R. 942. 

637a. .] — He wlio has occasion to use a deed 

is legally entitled to the custody of it ; &, 
where several are equally interested in it, 
either having possession may retain it against 
the others. — P oster v . Crabb (1862), 12 
0, B, 136 ; 21 L. J. C. P. 189 ; 10 Jur. 836 ; 
138 B. B. 863 ; subseqtteni proccedingSf 12 
0. B. 379. 


4nnoiM?ns Taylor v. Sparrow (1863), 4 Gl«. 703 ; 

Leathes v. Loathes (1877), 36 L. T. 646 ; Wright v. 

Hobotham (1886), 33 Ch. D* 106. 

687h, Common law rule confined to assur- 

ances.] — Testator died, having by his will 
bequeathed settled legacies & having thereby 
also by legal limitati(^ settled freeholds 
which in the events which happened became 
vested free from incumbrances & charges in 
pltf. Prom time to time there had been 
appointments of new trustees of testator’s 
will for the puqioses of the Settled Land Acts 
& other purposes, including three by deeds 
of 1902, 1904, & 1915. In 1924 pltf. had 
been appointed Settled Land Act trustee of 
testator’s will, jointly with the then trustees 
thereof, the appointment being limited to 
the freeholds. At the date when the free- 
holds became vested absolutely in pltf., the 
trusts of some of the settled legacies wore 
still on foot. In an action by pltf. claiming 
the custody of the appointments of 1902, 
1904, & 1915, as forming part of his title to 
the freeholds : — /leld : absolute ownership 
of land does not necessarily carry with it the 
right to title deeds ; aemble : the phrase 
“ title deeds ” in the old authorities includes 
only deeds assuring or dealing with land oi 
legal interests therein. — Cijiyton v. Clayton, 
[1930] 2 Ch. 12 ; 99 L. J. Ch. 498 ; 143 L. T. 
096. 


Anruftation : — Consd. Le'wds v, Pluukot, [1937] Ch. 306. 

584a. .] — Warman v. Seaman (1077), Oas. 

temp. Pinch, 279 ; 23 E. R. 163. 

Annotations : — Refd. Ex p. Wynoh (1854), 5 De G. M. & G. 
188 ; Roddy v. Fitzgerald (1858), 6 U. L. Oas. 823. 

592a. Addition of ds If more children than 

one.**] — By a marriage settlement estates 


were limited to the wife & the husband for 
their lives, with remainder to the heirs of the 
body of the husband on the body of the wife, 
& their heim, & if more children than one, 
equally to be divided among them as tenants 
in common. & for default of such issue to the 
wife A; her heirs : — Held : the husband did not 
take an estate in tail special, but for life only, 
& the children took by purchase as tenants 
in common in fee in remainder. — N orth v. 
Martin (1833), 6 Sim. 266 ; 68 B, R. 693. 

Annotati^j-^onnd. Jordan v. Adams (1861). 9 C. B. N. 8. 
483. Refd. Gummoe v. Howes (1857), 23 Bear. 184. 

628a. Limitation to particular persons.] — W aeer 
V. Snowb (1622), Palm. 359 ; 81 B. R. 1123. 

Annotations : — Refd. Sayer r. Masterman (1757), Amb. 344 ; 
Doe d. Long v. Laming (1760), 2 Bnrr. 1100; Winter v, 
Perratt (1843), 9 Cl. 8c Fin. 606 ; Tarleton v. Liddell 
(1851), 17 Q. B. 390. 

663a. Death of protectors.] — The trustees of 

the real estate under a will were appointed 
also protectors of the estates tail created by 
the will. They all died, A new trustees of the 
real estate were appointed by the ct. : — Held : 
the tenant for life had become protector of 
the settlement, A he A the first tenant in 
tail could convey. — C iarke v. Chamberlin 
( 1880), 16 Ch. 1). 176 ; 29 W. R. 415. 

669. Add. Annotation : — Refd. Re Gower’s Settle- 
ment, [19.S4] Ch. 306. 

670. Add. Annoiaiioyi : — Refd. He Gower’s Settle- 
ment, [1934] Ch. 305. 

671. Add. Annotation : — ^Refd. Re Gower’s Settle- 
ment, [1934] Ch. 365. 

672. Add. Annotation: — Refd. Re Gower’s Settle- 
ment, [1934] Ch. 305. 

677. Por “ (1841) ” read “ (1839).*’ 

696. Add. Annotation : — Refd. Re Hind, Bern- 
stone V. Montgomery, [1933] Oh. 208. 

697. Add. Annotations : — Consd. Be Buncombe’s 
Will Trusts, Wrixon-Becher v. Paversham 
(Earl) (1932), 146 L. T. 412. Apld. A.-G. v. 
De Traflord, [1934] 1 K. B. 1. 

705. Add. A nnotaiion : — ^Refd. Be Gower’s Settle- 
ment, [1934] Ch. 365. 

761a. .] — Smith v. Risley (1639) 

Oro. Car. 629; 79 E. R. 1068 ; sub nom. 
German v. Risley, W. Jo. 418. 

Annotation : — Refd. Barker v. Keeto (1678), lYeem. K. B. 
249. 


PAHT n. SECT. 10, SUB-SECT. 1. 

■a. Real ChattOs Act, Effect of.} 

— Doe d. Evans v. Doyle (1860), 
4 Nfld. L. R. 432.— NFLD. 


PART 11. SECT. 10, SUB-SECT. 4.~E. 

p I, J — at least, doubtful 

whether a mtge. In foe by a tenant In 
taU in possession baj» the entail ; & 
whether, upon a dlsoharge being 
executed, the tntgor. does not take 
b^k his original estate . — Re Dolsen 
(1872). 4 Oh. Oh, 36.— CAN. 


PART n. SECT, 18, SUB-SECT. 2.— B. 

li. .1 — Babbitt®. Clarke, U 926] 

3 D. L. R. 65 ; 67 O. L. 11. 60.— CAN. 


1 ii. .] — ^Tho statement that 

possession is evidence of seisin in fee 
means that there is some evidence 
that the title to the land has come to the 
person claiming possession in one of the 
following ways, namely : by Crown 
grant, sixty years’ possession adverse 
to tho Crown, oonveyanoe from a 
prior owner, devolution or by twenty 
years’ adverse possession. — Nolan v. 
THOMPflON (1928), 28 S. R. N. S. W. 
479 : 45 N. S. W. W. N. 141.— AUS. 

■0. How far possession extends — 


Occupation of small portion of wild 
land.]— When a referee iinds in favour 
of a title acnnlred by adverse possession 
against the legal paper title, his certifi- 
cate must show of what portion of the 
lot the claimant has boon in possession, 
for by the occupation of one or moro 
acres of a wild lot of land a party wilJ 
not acquire title to tho whole lot. — 
Low V. Morrison (1868), 14 Gr. 192.— 
CAN. 


td. Possessiwi under agi'cement — 
Subject to performance of condition — 
Possession for ten years after time fixed 
'or perfitrmance .] — Bishop ®» Cox, 
1928] i D. L. B. 990.— CAN. 
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Part III. — ^Transfer 

869. Add* Annotation : — Oonsd. Tsang Ohuen v. 
Li Po Kwai, [lOS^] A. 0. 

885a. Effect of memcurlal — ^Evidence of contents of 
deed.] — The registered memorial of a deed 
conveying lands in Middlesex is secondary 
evidence of the contents of such deed against 
the personal representatives of the party by 
whom such deed is registered. — W oitaston 
V. IlAKEwmL (1841), 3 Man. & G. 297 ; 3 
Scott, N. R. 693 ; 10 L. J, 0. P. 303 ; 138 
E, R. 1167. 

891. In the last line of the existing paragraph 
substitute the word register for the words 
sale without registration.” 

898a. •] — In 1880 the owners of a 

freehold estate in London entered into a 
contract to sell it to builders, & part of the 
property was conveyed by the owners & 
build(jrs to a pm*chaser P., who covenanted 


of Land inter vivos. 

to build a house thereon & to use it only as 
a private residence, subject to certain stipu- 
lations. The vendors cnatered into reciprocal 
covenants with F, that every building lease 
or other assurance of the rest of the estate 
should contain covenants on the part of the 
purchaser or lessee with the builders (inter 
alia) to use the land for the puipose of a 
private dwelling-house only. .Pltf. derived 
title under the conveyance to F. & a similar 
deed executed in 1887. In 1890 the same 
vendors conveyed adjoining land to a pur- 
chaser N., who entered into covenants with 
the owners A the builders A their assigns, 
similar to those contained in the conveyance 
of 1880, to build a house thereon to be used 
as a privat^^ dwelling-house only. TJlti- 
mately this land A the house built upon it 
became vested in P. in fee. In 1 936 .P. was 
registered at the Land Registry as pro- 


PART 111. SECT. 1. 

834 i. OrarU must not commmee in 
futuro,) — Re Smith & Dale (1920), 46 
O. T. R. 403.-— CAN. 

b i. Assigned by Unhand alone — 

Subaegiieni abandonment of homestead — 
Right of wife to oppose validity of assi^'^ 
mtfni.J-— After a homestead under 
Homesteads Act has ceased to be such 
ovrlngr to its permanent abandonment 
as a place of residence, tbe wife has no 
status under said Act to oppose tbe 
validity of an assignment of the land 
executed by her husband prior to said 
date, although the assignment was not 
exeoutod, os the Act requires it to bo, 
by her ; Sc her husband Is in no better 
position In this respect than she Is. — 
Douglas «. AnniK, fl928] 4 D. H. 
167; C1928J 3 W. W. R. 37; affd„ 
11929) 2 D, L. R. 401; 1 W. W. R. 
610 ; 23 S. L. R. 463.-~CAN. 

b il. EjOredd—The fact 

that the transfer by a husband of an 
interest In a homestead under the 
Homesteads Act Is not executed in 
conmllance wlh said Act does not 
render it absolutely void ; it Is merely 
xmenforoeable so long as the property 
remains the homestead Sc the Act la 
not complied with. — Douglas v, Aooib 
(N os. 1 S; 2), [19291 2 D. h. U. 401 ; 1 
W. W, R. 610 ; 23 S. L. R. iBS affg., 
[19281 4 D. L, R. 167 ; 3 W. W. R. 37. 
—CAN. 

b ill. — Order dispensing wUh 
consent of wife^Under JOoioer Aett 
1922 — Uu^Hmd*s oondmot eondtiicing to 
advRery of wife*h--Re Mxlleb, 11929] 
1 D. L. R. 147 ; [1928J 3 W. W. B. 
643.— CAN* 

b iv. WithotU wife*s consents 
Void*h-Re Miller, [19293 1 D. L. R, 
147 ; [19281 3 W. W. R. 643.— CAN. 

b V. Mortgage — Examination 

of tstfe — Oonclnsiveness of oertiflcgte *] — 
The oerdftoate in the required form 
that the wm of a mtgor. of a home- 
stead was examined In the manner 
called for by Homestead Act. is, in the 
absence of fraud, eonolusive. The 
statute seems to contemplate an 
examination nearly oontemporaneons 
with, if not preoeolng, the signing of 
the mt^. or other instrument, but the 
antedating of the certificate In the 
^present case as to make It appear 
that the signing St examina^on were 
on the same day was held innocuous.— 
Fbey V, HEm>E (8^.), 11929] 3 
W. W. B. 700 ; [19301 1 D. L B. 997 ; 
aJTd„ [19303 2 W. W. K. 162; 4 
D. L. B. 314 { 24 S. L. B. 426.-H1AN. 


PART III. SECT. 2, SUB-SECT. 7. 

n (p. 570) i. .1— Sect. 72 (2) 

of Land R^stry Act Amendment 
1914, means that once the reglstmr 
has accepted what he oonsiders satis- 
factory proof that a parcel of land 
against which a judgment has b^n 
registered has been released by the 
act of tbe judgment creditor from such 
judmnent, Sc has acted tbereou by 
canoelUng the i*egistration of the 
judgment as against that parcel. Sc 
has caused the proper entries to be 
made to effect such oancellation, tlien 
BO far as Ijand Registry Act ls.ooncenied 
said Judgment can never again be 
registered against said parcel if no 
appeal against tbe registrar's action 
has been taken. — ^H anssn v. Tatloe, 
[1933] 2 W. W. R. 16 ; 46 B. C. R. 556. 
—CAN. 

PART 111. SECT. 8, SUB-SECT. 1. 

se. AbandonmefU.J — Beal estate or 
an interest therein cannot pass from 
one person to another by '^abandon- 
ment.*' — JoiTEs e. MoUlban, [1931] 1 
W. W. B. 315; 2 D. L. R. 244 ; 
39 Man. L, R. 321 ; 12 C. B. R. 238.— 
CAN. 

PART III. SECT. 3, SUB-SECT. 2. 

a i. Effect of 26 Qeo. 3, o. 8.) — 

Doe d. Wilt v, Jaruinb (1836), 2 

N. B. R. (Ber.) 246.— CAN. 

PART 111. SECT. 3, SUB-SECT. 4. 

if. Crown leaseholds — Duty of tram- 
feror to obtain eonseni.) — ^M ay a. Daly, 
[19271 S. A. S. B. 428 — ^AUS. 

PART III. SECT. 4. 

868 1. icords operate as grant — 

X)8m<ae.'^SPEABS a. Miller (1882), 
32 a P. 661.— CAN. 

PART HI. SECT. 6, SUB-SECT. 2. 

r (p. 746) i. Portion of Imd 

aemstred for im^vemont of road — Not 
auc-diaid^.}— The D. Oounty Oouhcil 
acquired^ in order to lay out, maintain 
Sc keep a new road or an improvement 
of an existing road, tbe use of a poraqp 
of a holding subject to a land purchase 
annuity, without the consent of the 
Ministry of Plnanoe : — Betd : the 
county council were entitled to have 
registered under the Aot as a buiden 
the use of portlou of the holding, os 
no *' sub-divlalon ” of the hiding 
within Northern Ireland Land Aot, 
1925, g, 30 (ll had been efleoted. — 
Re Lennon, [1928] N. 1. 195.— IR. 

k ip, 747) i. S,P. WA2OTLOO a. 
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k (p. 747) a. What <s.l— 

Bourque a. (Chappell (1900), 21 
0. L. T. 132 ; 2 N. B. Eq. Bep. 187.— 
CAN. 

n (p. 747) 1. Speppaed a. 

Kennbuy (1884), 10 P. R. 242.— CAN. 

n (p. 747) ii. SubscQuent dis- 

continuance of action — Whemer filing 
of iis pendens consHtutes cause of action. J 
— Cowan a. Macaulay (1897), 5 
B. C. R. 496.— can. 

n (p. 747) ai. Discharge of.] — 

Graham a. Chalmers (1866), 2 Ob. Ch. 
63.— CAN. 

n (p. 747) iv. ~ By plaintiff in 
creditors* aotion .] — Bbvtlookway a. 
Schneider (1893), 3 B. 0. B. 90. — 

CAN. 

r (p. 747) I. Svbdivision.'h^There Is 
implied in Transfer of Land Aot, 1916, 
B. 201, a right in a registered proprietor 
to submit to the offloe of title a plan of 
a proposed subdivision of his land, Sc a 
corresponding duty on the part of the 
Registrar to receive the plan Sc take 
Into consideration the proposed sub- 
division. The Registrar may then 
exercise such of the powers glv^on to 
him In relation to the plan as he thinks 
proper. — R. v. The Reoistrar of 
Titles, Ex p. Forestry Pulp & Paper 
Co. OF Australia, Ltd., [1929] 
V. L. R. 178 ; [1929J Argus L. R. 162 - 
AUS. 

sk. Final order for ecmceUatlon oj 
agreement for sole.)— Be Land ^tles 
Act, Aveibgaard's Case (Sask.) 
(1918) 2 W. W. R. 946,— CAN. 

si. Judgment — Registration of as 
mortgage — Svfflcieney of affidavit .] — 
Re MURPHr, [1928] I. R. 479. — IR. 

im. Oomeyance by mortgagee under 
power of eak—WJiere fudgmeni regis- 
tered smseguenUy to mortgage — d? giiit 
oktim deed taken from ffiorf^or .) — Rs 
Lot 5, Section 18, Spring Ridge. 
Victoria city. Re Land Beoistot 
Act Sc amending Acts (B. (5.), (l^SpJ 
3 D. L. R. 723 ; I W. W. B* 789 ; 41 
B. 0. B. 74.— -CAN* 

■n. Not notice ofinud — Whai amounts 
to — Description of owner as " executor. J 
— A trust corpn. claimed the right to 
be rostered under Laud Titles Act, 
1927, as owner of a charge. Sc to be 
described, not as a tnjiiee. but as 
exor. of C., deoeased ; — Beld ; the 
description of appot. aa exav, of 0. was 
not notlee of any trust, express, im- 
pUed or congtruotlve, & file entry 
fiierefore would not oontravene sect* 

»« (1) of ilie Cwmdv <1931)- 

8 D. L. R. 898 ; 0. R. 9S9.— 0AM. 
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Oj the f^hoia with an absolute title. 
The 1^-mentioned covenant was entered 
upon the charges register. P. granted a 
lease of the premises for a term of twenty- 
eight yeaps to lessees, who afterwards assigned 
it to the defts. The lease contained a 
covenant by the lessees not to use the 
premises foi* any purpose other than a private 
dwelling-house or private suites or flats. 
Defts, had no actual notice of the covenant 
on the registered title. Pltf. brought the 
action to restrain defts. from committing a 
breach of the covenant on the charges 
register by converting the house into a set 
of private suites: — Meld: (1) uncier 
sect. 50 (2) of Land Registration Act, 1926 
(c. 21), defts., as persons deriving title under 
P., were affected with notice of the covenant 


on^tered on the register & were bound by it *, 
If' *** person entitled to the 

benefit of the covenant under sect. 56 (1) of 
Law of Propeity Act, 1926 <c. 20), or other- 
wise, & could not enforce it ; (a) on the facta 
the defence of acquiescence by pltf. in 
changes which had taken place in the neigh- 
bourhood failed. The a<jtion, having failed 
on the second ground, was dismissed. — 
White v. Bijou Mansions, Ittd., (19871 Ch. 
610 ; [1937] 3 All E. R, 269 ; 157 L. T. 106 ; 
53 T. L. R. 818 ; 81 Sol. Jo. 498. 

Anrmtai^ :^As to (2) Consd. Zetland (Marquess) Sc Zet- 
land Estates Co. r. Driver, (1037) 3 All E. 11. 795. 


902. Add. Citationa : — sub 
TrrLE, No. 213,437 ; 
L. T. .To. 62. 


fiom. lie Registered 
63 L. Jo. 82 ; 163 


PABT 111. SECT. 6. SUB-SEOT. 4. 

aa (p. 747) 1. Upon 

registration of transfer -^Whether certifl* 
cate should he clear of svJhsefiaerd exeour 
tions .} — Quebec Bank r. Royal Bank 
(1916), 34 W, L. R. 137 ; 10 W. W. R. 
218.~-CAN. 

Q (p. 748) 1. Executor of 

estate entitled to lands as devisee^ 
Whether execution to he registered aa 
against executor personally.]— Re Gal- 
loway (1898), 3 Terr. L. R, 88.— CAN. 

bb (p. 748) 1. Aa against 

claimant hy adverse possession .] — 
Washinoton Sc Q. N. Townsitk Co. v. 
Holbrook, [1924] 1 D. L. R. 818; 
[19241 1 W.W, R.511 ; 33 B.O.R. 388. 
—CAN. 

bb (p. 748) II. On sale hy 

owner of two adjoining lots to separate 
purchasers — Alleged arrangemenihetween 
vendor dt j^rehaaer of one lot.}— 
Canadian Birkbbok Investment Sc 
Savings Oo. v. Ryder (1905), 12 
B. 0. n. 92 ; 2 W. L. R. 158.— CAN, 

bb <p. 748) Mi. Transfer 

hy admimstratore to one of themselves 
entitled only as We tenant — Claim by 
remairutemuin.] — bbemnbr v. Trusts 
& Guarantee Co., [19281 4 D. L, R. 
913 ; [1928] 3 W. R. 415.— CAN. 

bb (p. 748) Iv. Issued to muni- 

cipality — Failure to offer land for sale — 
IHtfhia of former owner.] — SHAW v. 
Youngstown, (19281 3 D, L. R. 404 ; 
[1928] 2 W, W. R. 310.— CAN. 

bb (p. 748) V. Duty of registrar 

when %sming.] — Re Canadian Pactpio 
Rt. Co. (1899), 4 Terr. h. R. 227,— 
CAN. 


bb (n. 748) xiii. indorsement of 

restrictive, covenant.] — ^When a con- 
veyance piu-portlng to contain a 
rostrictive covenant Is put In for 
registration, the Registrar mnst, under 
sect, 148 of Land Registry Act>, R. S. 
B. C.. 1924, dotoimlne whether or not 
the covenant is restrictive & if he 
finds It is he must endorse ft on the 
certificate, for the sect. Is mandatory. 
The sect, does not suggest he should 
decide whether or not the covenant is 
an interest in land or is enforceable. 
It gives him no discretion.— Home Oil 
DifiTRiuuTons V. Bbnnet^ [1936] 

1 W. W. R. 385 ; 50 B. 0. B. 382.— 
CAN. 

fl (p. 748) I. Not executor of 

adminiatratrix.] — Public Trustee v. 
IlRatSTRAR-GENERAL OF LaND, [1927] 
N. Z. L. R. 839.— N.Z. 

hh (p. 748) I. Under Quieting 

Titles Act — Not purchaser selling before 
completion of contract .] — Re Brown 
(1871). 3 Ch. Ch. 168.— CAN. 

hh (p. 748) U. Purchaser under 

sale hy order of court — In foreclosure 
action .] — Canadian Paoipio Ry. Co. 
e. Mang (1908), 8 W. L. R. 774 ; 1 
Saak. L, R. 219.— CAN. 

bh Cp. 748) Mi. Executrix of 

Scottish vHll — Reseated in British Colum- 
bia.]— Re ChAxr. [19281 2 D. L. R. 971 ; 
[1928] 1 W. W. R. 974.— CAN. 

hb (p. 748) iv. Purchaser from 

trustee in bankruptcy — Selling with 
permission of inspectors.] — The proper 
oonclusion from the provisions of 
LandTlUes Act, R. S. O. 1927, c. 158, 
88. 66, 69 (5), having regard to Bank- 
ruptcy Act., R. S. O. 1927, c. 11, 8. 27, 
is that when land, vested in a trustee 
in bkpoy.. has been transferred by the 
trustee with the permission in writing 
of the inspectors, the transferee, upon 
proper proof of the fact, is entitled 
to have himself registered as owner. — 
Rc Paoey, [10281 4 D. L. R. 425 ; 62 
a. L. R. 616.— CAN. 

mm (p. 748) L Filed by registrar 

— Form of — Necessity for affidavit .] — 
Hamilton A Wragge v. Stokes, [1921] 

2 W. W. R. 921 ; 62 D. L. R. 282 ; 
30 B. C. R. 65.— CAN* 

q (p. 740) i. ^ Minister 

of AgncuUure— In rei^ct of claim under 
Live Stock Encouragement Act^ R. S. A., 
1922 (c. 65).) — V. Rumsey & 

MORTHEN No. 651 MUNICJtPAL DlS- 
nuci’ (Alta,), [19261 2 D. L. R. 792 ; 
[1926] 2 W. W. R, 34.— CAN. 

d (p. 749) i. : Person claim 

ing partnership interest in land — Cwim 
not founded on written document .] — 

834.— CAN. ^ ^ 

d (p. 749) M. Execution 

creditor.}— The vendor & 
under an agreement for the sale of land 
executed a deed ky which the pw- 
ohaser gave up to the vendor all of 
whatever interest he. the pmeha^r, 
had in the land as such « took in lieu 
of such interest the vendor's covenant 
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bb. (p. T«8) 


Under Quieting 


„ 748) vl. 

Titles Act—ffiitle acquired by adverse 
posaessionr— Costs.] — Low v. Morrison 
(1868), 14 Or. 192.— CAN, 

bb (p. 748) vU, Certificate 

of sheriff — Form of.] — Where the 
petitioner's title was acquired within 
two years before the filing of the 
petition, the sherifi's oortifloate was 
required as to exeoutions against the 
prior owner, as any such executions, 
If duly renewed, might bind the land. — 
Ex ^. Lyons (1869), 2 Ch. Oh. 357.— 

? Oh. Oh. 232.— 

CAN. 

bb (p. 748) it. 

NeeessUy for production.] — A certificate 
from the aherilf of no executions against 
petitioner must be produced. — He 
Rundbl (1872). 4 Oh. Cfc. 71.— CAN. 

^ bb (p. 746) K. — CertiAcate 

tXpm county treasurer— Form of.] — Re 
Harding (1871), 3 Oh. CSki. 232.— CAN. 

bb (p. 748) »l. - — - TUU 

* hands of trustee to pay 
m dt advertisemerUs 

^ bb (p. 748) *B. ■ 

ufhMfnade. 


to do aU she could to effect a resale of 
the tod & to pay to said purchaser a 
certain amount out of the purchase- 
price received on the resale. There 
was nothing In the deed to give the 
purchaser any equitable mtge. or 
equitable charge on the land. The 
vendor resold the land : — Held : pur- 
chaser had no longer any interest In 
the land &, therefore, sect. 120 of 
Laud Titles Act did not entitle an 
execution creditor of his to maintain 
a caveat. — Hay v. McCuLLoon's. Ltd., 
[1930] 1 W. W. R. 434 ; 3 D. L. K. 93. 
—CAN. 

• (p. 749) i. Husband having 

interest under Dower Act. C. A., 1924 
(c. 53).] — Shinbane V. Minuk, [1927] 
3 D. L. R. 650 ; fl927J 2 W. W. R. 
121 ; 86 Man. L. R. 530.— CAN. 

• (p. 749) ii. Rural muni- 

cipality — A gainst Croam lands for money 
advanced for seed grain.] — Re liAND 
Tmjsa Acrr, [1918] 3 W. W. R. 13. 
CAN. 

s (p. 749) Mi. Claimant to 

part proceeds of sale of land .) — Shep- 
herd V. Houston, [19271 S. A. S. R. 
144.— AUS. 

e (p. 7 49) Iv. Person entitled 

to benefit of restridive covenant .] — 
Wanek V. THOlil,jl928] 2 D. L. R. 
793 ; [1928] 1 W. W. R. 903.— CAN. 

0 (p. 749) V. Assignee of 

purchoser, 3— The assignee of the pur- 
(Hiaser of land under an agreement 
oontalolng a clause providing that no 
aseigmment by the purchaser shall be 
valid unless for his entire interest & 
approved in a writing signed by the 
vendor ; — Held : to have no status to 
file a caveat where such approval was 
refused. — MoAvoy v. Interior Trust 
Co., [1933] 2 W. W. R. 591.— CAN. 

o (p. 749) i. On failure to 

file evidence, of eominencenient of pro- 
ceedings — Whether applicable to caveat 
filed by regiSlrecr .] — Hamilton & 
Wraoqe V, Stokes, [1921] 2 W. W. R. 
921 : 02 D. L. R. 282 ; 30 B. O. R. 66. 
—CAN. 

dd (p. 749) I. — Lis pendens 

on file .] — Land Registry Act, s. 49 (8), 
does not require that the lis pendens, 
or other evldenoo, of a caveator shall 
be filed during the currency of the 
oaveat ; the words have filed ** are 
to be oonstrood as meaning ** have on 
file." — Croft v. Whiting (1910), 14 
W. L. R. 634.— CAN. 

fit (p. 749) i, Appeal from 

order for discharge — Regiuration of 
order pending appeal.] — Re MoInnis, 

CAN. 

ff (p. 749) 11. Claim under 

agreement for sale— No proof of agree- 
ment.}— Bssm c. BoiLEAU (1907), 7 
Terr. L. R. 481 ; 6 W. L. R. 260.— 

749) Ml. ^ Where 

caveator does not assert rights r“ 

How madt.}—Rs MacjdONALD, [X9241 
2 D. L. R, 802,— CAN, 
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906* Add, Annotation : — Refil. Ghowood, Ltd. v, 907a. Vesting order — Contents.] — Originating 
Lyall ( 2 ), [ 1030 ] 2 Oh. 166 . summdnseB asking for an order vesting 


tt (p. 749) Iv. Motion to vacate — 

Caveator must show caviae for con- 
Hnuance ,^ — ZwiCK v, PAiuoiLLB IXxmiLL 
Munioxpauty, [1934] 1 W. W. R. 17. — 
CAN. 


rr (p. 740) i. .]— 

WlMTINSON tJ, Shaoklbton, [19S0J 1 

W. W. R. 721 ; 3 D. L. R. 304 ; 24 

Alta. L. B. 377. —CAN. 

o (p. 760) ]. .H- 

LsNa V. Smith (1902), 14 Man. L. R. 
258.— CAN. 


00 (p. 750) i. 

MoKat V. MoDougall, [1921] 3 

W. W. R. 833 ; 68 D, L, R. 247 ; 16 
Sask. L. R. 24; affd. (1921), 68 
D. L. R. 246.— CAN. 


00 (p. 760) ii. .1— 

Bishop o. Western Trust (3o. (Sask.), 
[19221 3 W. W. R. 818 ; 70 D. L. R. 
461.— CAN. 

00 (1>. 750) lii. 

The enoct of a caveat is to prevent the 
regrtetration of any InstiTinvent the 
rerffitration of which would have the 
enecst of adversely aflCoctlne: the claim 
of the caveator, without giving: him the 
opportunity of invoking: the assistance 
of the ct. in order to have eiloct given 
to his claim if ho can establish it. 
Meanwhile, the caveat protects what- 
ever interest the caveator has & the 
registrar cannot enter any transfer 
in the register or encumber or deal 
with or affect the land except subject 
to the claim of the caveator.— -- 
Nicholas v. Ruf, [1936J 3 W. W. R. 
647.— CAN. 

11 (iL 750) 1. When main 

tainaole.] — I’endlbton v, Pendleton, 
[1927] 2 W. W. R. 720 ; 21 Saak. L. R. 
679.— CAN. 


ao&o 


B p (p. 750) i. — .j — In an 

ion nnder sect. 126 of Land Titles 
Act, R. S. A.. 1922, to maintain a 
caveat by which the caveators claimed 
an interest in the land under an assign- 
ment from the purchaser thereof of all 
his right, title & interest therein & in 
the agreement for its purchase & 
sale : — Reid : the inference to be 
drawn from the complicated scries of 
transactions between the parties was 
that when subseouently to said assign- 
of the vendor, with the consent of the 
caveators, conveyed the land to the 
purchaser & took a mtge. back, this 
arrangement was substituted for the 
original agreement for sale which 
then came to an end ; &, since at the 
time the caveat was filed the aoreonient 
was spent &: discharged neither the 
agreement nor the purchaser's assign- 
ment of it could be made the basis of a 
caveat, &, therefore, the caveat failed 
because the caveators had not sub- 
stantiated the title, estate or interest 
claimed by the caveat ; in other words, 
the caveat did not state truly the 
nature of the actual interest which the 
caveators bad at the time the caveat 
was filed. — H amltn Kaplan, [1936] 
2 W. W. R. 293 ; 3 D. L. R. 66 ; 6 
F. L. J. (Can.) 116.— CAN. 

qa (P* 760) L Filed before 

registration of transfer — Interest of 
cmeatoT purchased by transferor — Right 
of frans/sree,}— B ennett v. Qilmour 
( 1906), 4 w* L. R. 196 ; 16 Man. L. H. 
804.— CAN. 

m (p. 761) 1. — Sub-division 

of parcel into lota under unregistered 
plan,] — Re Ryan 8c Vanoouykr Dis- 
TRicrr IFlEoiaTaAR of Titlbb (B. O.) 
(1914), 26 W. L. R. 982.— OAN. 

gg (p. 761) 1. To accept caveat 

based on mortgage before regtsbratton of 
grant fi^ Crown,] — Re Land Titles 
Act, Canada Life Absurakob Oo.'b 
Oasb, (Sask.), 11919] 2 W. W. B. 47.— 
CAN. 


gg (P* 761) it. Transfer for 

executory eensideration — Right to man- 
damus on refusal to regider,] — R. », 


Rboistrar op Titles, Ex p. Moss, 
[1928] V. L. R. 411 ; [1928] Argus L. R. 

293, ^AUS. 

gg (P. 751) 111. After fore- 

closure decree.]— Re West, [1928] 1 
D. L. R. 937 : 61 O. L. R. 640.— CAN. 

nn (p. 751) 1. .] — 

Hall e. Yobkton Land Registration 
District (Registrar) (1911), 16 

W. L. R. 668.— CAN. 

aee (p. 761) I. To decide as to 

status of person applying to amend plan, ] 
— Re Chisholm & Oakville Town 
(>)RPN, (1885), 12 A. R. 225.— CAN. 

eee (p. 751) If. To pay over pro- 

portion of fees to treasurer — After 
deducting aisbtirsementa — Whether court 
can revwu) inspector's decision as to 
disbursements,] — Simooe County v, 
Sanderson, [1923] 1 D. L. R. 1186 
51 O. L. R. 230.— CAN. 

eee (p. 751 ) Ul. Registration under 

Real Property Act, 1913 — Effect of ,] — 
Canadian Bank op Commerce v, 
Winnipeg District Registrar. [1928] 
8 W. W. R. 630 laffd., [1929] 4 D. L. R, 
318 ; 2 W. W. R. 467 ; 38 Man. L. R. 
275.— CAN. 

a (p. 752) i. land not 

described in assignment — Effect of 
affidavit made for purposes of registra- 
tion.] — Re Aston 8c White (1920), 48 
O. L. R. 108 ; 18 O. W. N. 6.— CAN. 

ee (p. 752) i. .] — Purz v. 

Titles Registrar, [1928] V. L. R. 
348 ; [1928] Argus L. R. 224.— AUS. 

sn. Application under Quieting Titles 
Act — Jurisdiction of court — To grant 
certificate ,] — Fxp. Chamberlain (1869), 
2 Ch. Oh. 352.— CAN. 

so. To waive irregularity — 

In advertisement.] — Re Harris (1888), 
12 P. R. 430.— CAN. 

■p. Liability of county council — To pay 
for hooks supplied to registrar .] — Read 
V, Kent County Municipal Council 
(1857), 13 U. C. R. 572.— CAN, 

■q« To furnish offices, vaults, etc, ] 

— R. 17. Northumberland 8c Durham 
Counties Corpn. (1861), IOC. P. 626. 
—CAN. 

•r. lAabHUy of city council — To pay 
for statement of titles-— Furnished by 
registrar of county — To registrar of cUy 
separated from cownfy.]— Durand v, 
Kingston City (1864), 14 C. P. 439. — 
CAN. 

PART in. SECT. 6, SUB-SECT. 5. 

a (p. 753) i. .1— 

** Fraud ” under Land Titles Act, 
1917, Bs. 69, 174 Sc 194, means aotual 
fraud. — Dominion Fire-Bbice 8c Clay 
Products, Ltd. v. Pollock (Sask.), 
[1919] 2 W. W. R. 246.— CAN. 


(p. 763) il. 


■“.1— The 


fact that a person who obtains a 
transfer of land 8c registers it, knowing 
that there is an outstanding unreg- 
istered transfer to the same land, may, 
in addition to- his wish to acquire the 
laud, have been actuated by the wish 
to get rid of an undesirable neighbour 
who is In occupation of the land, can- 
not amount to ''fraud” within sect. 
216 of Land Titles Act, R. S. S., 1930, 
which provides that a person taking a 
transfer from the registered owner 
Bba)l not, except in the case of his own 
fraud, be affected by any notice, direct, 
implied or oonstruotive, of any trust 
or unregistered interest in the land, 
“ any rulo of Jaw or equity to the oon- 
trary notwithstanding ” ; 8c that bis 
knowledge of such trust or unregistered 
interest ” shall not by Itself be imputed 
as frRud.” — ^Haukworth v. Baker, 
[1936] 1 W. W. R. 321 ; 5 F. L, J. 
(Can.) 309.— CAN. 

g’ (p. 768) L Certificate given by 

Oommissianer under ch, 126, Ads, N, s, 
1908,3-*-afJe Trinity Church, Liver- 
pool (1930)» 8 M. P. R. 209.— CAN. 
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r (p. 768) I. .1 — ^Annablb 

V. Coventry (1912), 22 W. L. R. 264 ; 
5 D. L. R. 661 ; 2 W. W. R. 816.— CAN. 


aa (p. 763) i. Para- 

mount Theatres, Ltd. v, Bbanden- 
BEBGER, [1928] 4 D. L* R. 673; 62 

O. L. R. 579.— CAN. 

^ kk (p. 753) i. O— 

Canadian Provincial Power Oo„ 
Ltd. V, Nova Scotia Power Com- 
mission, [1927] 2 D. L. R. 476 ; 69 
N. S. R, 234.— CAN. 


r (p. 754) i. .1— 

Hall v. PsLfttADULLA Valley Tea 8c 
Rubber Co. (1929), 08 L. J. P. O. 
174.— CEYLON. 

aaa (p. 764) 1. Conveyance 

by registered owner — Judgment regikered 
against registered oumer after date of 
conveyance,] — Re Murphy, [1928] I. R. 

h (p. 765) I. .]— Thomas 

V, Guay, [1927] 2 D. L. R. 1146.— 
CAN. 

oe (p. 765) i. Rights of 

purdiaser from ostensible oumer .] — > 
P. L. T. A. R. Chettyab Firm v. 
Maung Kyaing (1929), I. L. R. 7 
Ran. 276. — -IND. 

mm (p. 765) i. Right of owner of 

land sold for taxes to sue under Lana 
Titles Ad, s, 110— Delay in bring- 
ing action.] — Blackstock v. North 
Alberta Land Registration District 
Registrar (Alta.). [1917] 2 W. W. R. 
938.— CAN. 

rr (p. 766) I. Conveyance of 

Crown land by squatter,] — Robin, 
Collas Sc Co., Ltd. v, Theriault 
(1904), 25 O. L. T. 68 ; 3 N. B. Eq. 
Rep. 14. — CAN. 

000 (p. 765) I. Right of 

purchaser of one lot on building edate — 
As to roads.] — Re McIlmurray 8c 
Jenkins (1895), 22 A. R. 398.— CAN. 

ggg (P* 765) I, Restrictive cove- 

nants.] — Re Rowan Sc Eaton, [19271 
2 D. L. R. 722 ; 00 O. L, R. 245.— 
CAN. 

8X. Real nature of transaction im- 
material to stranger.] — Morris v. 
Morris, [1931] 3 D. L. R. 326 ; 3 

W. W. R. 427 ; 44 B. C. R. 166.— 

GAN. 

BZ. Deletion of plan from register — 
Variation.] — ^Land having been pur- 
chased by a municipality on condition 
that the registered plan Is deleted by 
order of ot., such plan cannot be 
varied for the benefit of abutting 
owners who had no notice. — Harrison 
V. Hamilton, [1936] 1 D. L. R. 203 ; 
O. R. 70.— CAN. 


fa. Transfer by administrator to child 
of intestate — Whether transferee pur- 
chaser for v(due .\ — One who succjeed'^ 
to nn Intorcjst in the estate of an 
intestate Sc who by a mutual arrange- 
ment with the other beneficiaries & 
tlio administrator accepts in satis- 
faction of such interest a tannsfer of 
land of the estate 8!c becomes the 
registered owner thereof is not a 
purchaser for value, 8c must bo pre- 
Humod to have kuown that the propert>' 
of the estatt^ is subject to such oqultiCH 
as the intestate may have created. — ■ 
Paulson v. BakRen, [1937] 2 w. W. R. 
398.— CAN. 


PART 111. SECT* 6, SIIB*SE0T. 6. 

h j, Equitable interest subse- 

quently acquired by transferor.]— b 
transfer of land, In the form provided 
in Real Property Act, made by the 
registered owner. Sc without any special 
oovenauts or reoitala, does not operate 
as an estoppel 8c does not vest in the 
transferee an equitable interest sub- 
sequently aoquixw by the transJbror 
in the absenoe ot any fraud or misre- 
presentation by the latter. — B enner 
V, Gilmdur (1906), 16 Man. L. R. 304. 
— CAN, 
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registered land should not ask for rectification 
of the Register. They should not be entitled 
in the matter of the Land Registration Act. 
The order should contain a direction to the 
trustees to produce the order to the Land 
Registrar. — ^Praoticb Noth, [1932] W. N. 

6 ; 173 L. T. Jo. 40. 

908a« Unregistered sub-demise—By mortgagor — In 
breach of covenant.] — British Maritime 
Trust v. Upsons, Ltd., [1931] W. N. 7 ; 71 
L. Jo. 135 ; 171 L. T, Jo. 77. 

910a. With absolute title — Claim that land i 

subject to collateral agreement — Failure to ' 
prove a^eement.] — Pltfs. were the registered 
owners in fee simple of a plot of land forming 
part of a building estate upon which plot they 
had erected a house. The property com- 
prised in this title was originally the freehold 
property of defts., S. J. & E. I., who were 
carrying on business in partnership & who 
were the registered owners with an absolute 
title of the whole estate. Before the pur- 
chase of the plot by pltfs., a plan was pro- 
duced of the proposed lay out of the estate. 
This plan showed, amongst other things, a 
small strip of land adjoining pltfs.’ plot : that 
strip bore upon it the words “ Tennis Courts.” 
Pltfs. stated that in addition it was orally 
represented to them by defts. that this strip 
would be used only as tennis courts ; & that 
they were therefore induced to purchase the 
plot. Aft.er the purchase defts. S. J. & E. I. 
transferred their business & the whole of the 
unsold portion of the building estate to deft. 
CO., H. C. J. & Co., Ltd., who were duly 
registered as owners in fee simple with an 
absolute title. Defts. having erected three 
garages on the strip of land in question 
pltfs. sought a mandatory injimction to 
remove them, alleging that when they pur- 
chased the plot there was a collateral agree- 
ment that this strip was only to be used as 
tennis courts, & that on the faith of this 
agreement they agi*eed to the purchase. This 
was denied by defts. During the action the 
statement of claim was amended to enable 
pltfs. to claim rectification of deft, co.’s 
registered title by inserting therein a notice 
that the strip of land was affected by the 
restrictive agreement prohibiting the user 
thereof otherwise than as tennis courts : — 
Held: (1) pltfs. had not succeeded in 
establishing the collateral agreement they 
alleged ; (2) in aU the circumstances of the 


case there was nothing which could be con- 
sidered to make it unjust not to rectify imder 
Land Registration Act, 1925 (c. 21), s. 82 (3). 
The action therefore failed. — Hodges v, 
Jones, [1935] Oh. 657 ; 104 L. J, Oh. 329 ; 
163 L. T, 373 ; 79 Sol. Jo. 622. 

911a. First registration under Land Transfer Acts* 
1875 & 1897 — Effect of Land Registration Act, 
1925 (c. 21), s. 147.] — ^The purchasers of free- 
hold land caused themselves to be registered 
as first proprietors with an absolute title 
under Land Transfer Acts, 1876 & 1897, of 
the land purporting to be conveyed to them, 
which included two narrow strips of wood- 
land of which, as the ct. decided in this 
action, an adjoining owner was in possession, 
having acquired a good title by possession 
to the fee simple at the time of the registra- 
tion : — Held : that notwithstanding Land 
Registration Act, 1925 (c. 21), s. 147, the 
power to rectify the register conferred by 
sect. 82 (1) of that Act enabled the ct. to 
order rectification of entries made in the 
register under Land Transfer Acts, 1875 & 
1897, & accordingly that the order for rectifi- 
cation of the register by excluding from pltfs.* 
registered title the land [erroneously included 
in it had been properly made. — Chowood, 
Ltd. V. Lyall (2), [1930] 2 Oh. 166; 99 
L. J. Oh. 406 ; 143 L. T. 646, 0. A. 

Annotation Befd. Re Chowood, Ltd. (1933), 149 L. T. 70. 

911b. Entry procured by fraud.] — ^A daughter 
without her mother’s knowledge arranged for 
the sale of certain registered land from the 
mother to herself. Without explaining the 
tme nature of the document, the daughter 
secured the execution of the necessary 
transfer by her mother & her own registration 
• as owner with an absolute title. The 
daughter subsequently created charges upon 
the property, the chargees being ignorant of 
the fraud upon the mother, & giving full 
consideration for their charges : — Held : the 
mother was entitled, under Land Registra- 
tion Act, 1925 (c. 21), s. 82, to rectification of 
the register by striking out the daughter’s 
name & inserting the mother’s name as 
owner with an absolute title. There was, 
however, no ground for any rectification of the 
charges register. — Re Leighton’s Convey- 
ance, [1936] 1 All E. R. 607. On appeal, 
[1936] 3 All E. R. 1033, C. A. 


h ii. On registration of transfer — 

Previous transfer without consideration 
-^Transferor suhseguentlv becoming of 
unsound mind .} — Rathgan t?. Regan, 
[1929] I. R. 342.— IR. 

St. Owner giving agent authority to 
sell — Agreement between agent A: pur* 
chaser — Purchaser taking transfer from 
oumer-^Whether entitled to reomration»] 
—Johnson t?. Senft (Sosk.), [1929] 4 
L. R. 619.— CAN. 

iw. Transfer of homestead by husband 
to wife — Existing judgment registered 
against land— Right of wife to certificate 
free f tom Hobson, 
[1984] 2 VVV W. K. 366; 4 D. L. R. 
561 ; 42 Man. L. R. 214.— CAN. 

KB. Mortgage UmdA — ^Supekxou 
Ltd. V, 8ooTr & Shore, 
[1987] 2 W. R. 274.— CAN.' 

Fart hi. sect, e, sub-sect, s,— a, 

hh i. .]— Pitt., to whom 

deft, was Indebted, knowing that djaift, 
was tbe owner of certain land Sc 


held an tmregistered transfer therefor, 
went behind his back & obtained a 
transfer to itself from the registered 
owner, which It roistered, & attempted 
to deprive deft, of possession : — aeld : 
tbe case was one of actnal fraud. Sc 
deft, was entitled to bare the registra- 
tion of the transfer to pltf. oanoMled Sc 
to have the duplicate certificate of 
title in the name of pltf. delivered up 
for cancellation. In the event of pltf. 
not so delivering up the duplicate 
oertinoate, there should be an order 
vesting tbe land in the name of deft., 
subject to a mtge. which, with deft. *8 
consent, the registered owner had given 
pltf. as security for deft.*s debt to 

? ltf.—BEavBR Lumber Co., Ltd. v , 
►RITCHARD, [1933] S W. W. U. 3,5.— 
CAN. 

sw. Lis pendens — Dismissal of biU — 
Order discharging Us pendens «m- 
necessary ,] — Dexter o.CosroBD (1868), 
1 Oh. Oh. 22 ; 6 0. U J. O. S. 67.— 

GAN. 
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kk (p. 767) i. Mandamus 

to Minister of Finoncc.]— The prose- 
cutors herein had been given judgment 
In an action in which they alleged that 
defts. therein had fraudulently obtained 
a deed of conveyance which had been 
placed in escrow. Sc had fraudulently 
registered it & imposed a mtge. thereon. 
By said judgment tbe charge of fraud 
was sustained, Sc the laud was vesM 
in the prosecutors subject to the 
mtge . & the judgment further provided 
for a reference to the district registrar 
to ascertain the amount received by 
the wrongdoers under the mtge. Sc also 
rents Sc profits. Sc that the prosecutors 
recover ** the sum foimd due on the 
taking of such account. This amount 
having boon so fixed, the district 
r^strar, without making any further 
application to the ct. entered judgment 
therefor. Writs of execution having 
been Issued on such judgment $c returns 
of nvUa bona made thereto, a demand 



Cases 0X3ar~iO4Oa. EwausH and Emfzrx Dzobst Supplemint. 


9iaa» No loss suffered hy redlffeatiou*] — On 

Apr. 22, 1925, 02K>woods Ltd. (hereinafter 
called “ Ohowood *’), were registered as pro- 
prietors, with an absolute utle, of certain 
freehold lands which they had purchased 
from & had had conyeyed to them by the 
vendor. The lands so restored included 
strips of woodland to wmoh, without the 
knowledge of OhOWood, a title by possession 
under Beal Property Limitation Acts had, 
before the date of Ohowood’s registration, 
been acquired by one Lyall, an adjoining 
owner. In an action by Ohowood against 
Lyall for trespass on the strips of woodland, 
LyaU established her title under the Limita- 
tion Acts Sc counterclaimed rectiffoatlon of 
the register. Luxmoore, J., ordered recti- 
fication of the register by removing there- 
from Ohowood’s title to the strips, So the 
register was rectified accordingly. Upon an 
application by Ohowood against the A.-G. 
(on behalf of the official trustees of the Insur- 


ance Fund established under Land Transfer 
Act, 1S97 (c. 65)), that their claim to be in- 
demnified under Land Beglstration Act, 1925 
(o* 21), B. 88, in respect of loss alleged to have 
been suffered by reason of the rectification 
might be determined by the ct. : as 

appcts.* registered land was subject to the 
ov^riding rishts of Lyall to the strips of 
woodland which she had then already 
acquired imder Beal Property limitation 
Acts, the rectification of the register for the 
purpose of giving effect to those overriding 
rights had put appcts. in no worse position 
than they were in before such rectification ; 
with the result that appcts, having suffered 
no loss by reason of the rectification were 
not entitled to be indemnified Under Land 
Begistration Act, 1925 (c. 21), s, 83. — Be 
Chowood* 8 BKGiSTKiuan L4KD, [1933] Oh. 
574 ; 102 L. J, Oh. 289 ; 140 L T. 70 ; 49 
T. L. B. 320. 


Part IV. — Extinguishment of Title. 

915. Add, Annotation : — Consd. Ee Wells, Swin- 919. Add, Annotation : — ^Refd. Symons v. Southern 
bume-Hanham v. Howard, [1933] Oh. 29, By, Co, (1935), 163 L. T. 98. 

918. Add, Annoiatuni : — ^Refd. Symons v. Southern 921. Add, Annotation : — ^Apld. Re Silva, Silva v. 
By. Co. (1935), 153 L. T. 98. Silva, [1929] 2 Oh. 198. 


Part V. — Action for Recovery of Land. 

056. Add, Annotation: — Reid. Ladies Hosiery & 1040a. .] — Spbaii’s G 1.A.8 S Works (Ltd.) 

Underwear, Ltd, v, Parker, [1930] 1 Oh. 304. v, Spbjab (1902), 37 L. Jo. 678. 


was made upon the Minister of Finance 
pursuant to sect. 218 of Land Begistry 
Act, H.S.B.C., 1924:, for payment of 
the amount of the judgment out of 
the assurance fund provided for hy 
said Act. This demand being refusod, 
the prosecutors obtained an order for 
a writ of tmmdamAia commanding him 
to pay. From that order the Minister 
appealed : — Held : the order was 
properly made. — ^R. (Awulke) v, 
MINISTER OF FINANCE OF B. O.. (1935] 
1 W. W. B. 113 ; 49 B. O. R. 228 ; 

S, O. R. 278 ; 3 D. L. R. 

o i. Forged ^ans/er.J— A transfer 

of title to land owned by pltf. was 
forged, the forger being made the 
transferee, a mtge. was given by 
the forger to an innooent mtgee. &: 
registered. Pltf. first received notice 
of the registration of the mtge. when 
she was served with notiise of sale 
proceedings tmder the mtge. 3he 
lorthwith engaged a solr. ; Sc she was 
required to attend before the district 
registrar for examination. Pltf.’s In- 
suxanee policy had also been stolen Sc 
a forged assiflnnnent thereof made in 
favour of the mtgee. j— HeW ;• the 
district registrar miould pay such 
amount as would enable phf. to clear 
the title to her land as from the date 
of such payment, incdiidin^ the 
mtgee.*s costs in respect of the mtge. 
sale proceedings as between golr. & 
client. — Bonneac e. WiKNifw Dm* 
TRiOT Registrar, U935] B W. Wi R, 
181 ; 43 Man. U R. 871.---CAN. 

FagmetU from ammmne fmA 
— MOfnAammA — M(mdamt$ Res to 
Minister of Mnance ordering him to 
pay out of the assurance fund mrovlded 
by Land Registry Act, R.8.B.U., 1924. 


— R. V, Minister of Finance op 
British Columbia, (1935} 1 D. L. R. 
383 ; 48 B. O. R. 412.~-OAN. 

PART IV. SECT, 8, SUB-SECT. 1. 

e. Revad,, [1927] 3 D. L. R. 1 ; 
11927] a O, R. 403. 

part V, SECT, 1, 

sa. Ihdv of court — To decide v(pon 
legal rights of pariiea ,] — A judge sitting 
at nisi prius Sc hearing an action of 
ejeotment has only to deoido upon the 
legal rights of the parties, Sc it pltf. 
makes out a legal title to the property 
he Is enriUod to recover, even though 
deft, may be entitled to relief In equl^. 
— Doe d. MorpATTv, Thompson (1877), 
1 P. & B. 516.— OAN. 

PART V. SECT. 8, SUB-SECT. 1,— 
B. (a) I. 

1057 vi. .J—Stevens V, Skid- 

more, 119311 2 D. L. R. 467 ; 
(193113 D. L. R, 465; D. R. 641 
CAN. 

PART V. Sficnr. 8, SUB-SECT. 8. 

f (p. 766) 1. Claimanl bg cudverse 
poasoMUm — Against Orown grantee ,} — 
Dobek e. Jen^nqs, (19281 1 D. L.;,R. 
736 ; (1826J 1 W. W. B. 848 : 23 Alta, 
li. B.^08.— CAN. 

ss« I<essor-HSuii to obtain possession 
for lessee. h-A landlord, thoui^ he has 
given a lease to a third person, is 
entitled, for the purpose of pn^tlBg his 
lessee in possession, to maintain a salt 
to eject a trespasser.-^DAMODAR 
Prasau Tewari u. Laohmi Prasad 
SINGH {1988)2 I. L R. T Pat. 496.-^ 
IKDa 

sL !i:i'ia$t06Sof<^W(^^ 
tody,}— DoE d. Galt PiiESiiTTEBiAir 

88 


Church Trusiebs v. Batn (1847), 3 

U. a R. 198.— CAN. 

PART V. SECT. 8, SUB-SECT. 3,— A. 

t i. .}— »Lot7NT V, Smith 

1848). 5 U. 0. R. 302.— CAN. 

f 1. Wife lioing apart from hus” 

band — Circumstances precluding pre^ 
sumption of bdng huiband*s agent ,] — 
Where a wife, living apart from her 
husband, 1 h in possesrion of land, undor 
suoh clioumstanoes as precludes the 
presumption of her being agent of her 
husband, she must be made a deft, in 
ejectment for the land. — ^Woodward 

V, Cummings (1873). 6 P. B. llO.— CAN. 

•g. Tenants in one house — Occupying 
separate teswmsnts*] — Where several 
tenants occupied different apartments 
In one house, as several tenements : — 
field : a single action might be brought 
for the promises, servw each tenant 
with a copy 8c notice. — D oe d. Bell v. 
Roe (1834), 8 0. &, 64.— CAN. 

fh. Wh^er sub-tenmts neceseary 
Pflriies.l— rin an action by a landlord 
for possession of the premises, it 1 b 
not neoessary to make sub-tenants in 
actual possession parties deft., Sc a 
judgment for possession may be given 
agamst the tenant under which the 
sub-tenants must go out^ — I noor- 
FORATED Synod of Toronto o. 
Fisken (1898), 29 O. R. 738.— CAN. 

PART V. SECT, 4. 

b 1, — — ^ Tenancy 
bg emsr |wirlv,h--EaKHARDT e, Raby 
( 1861), 20 Cr. O. E. 468.--OAN, 
li fl. Defmdmt put into posses- 
sion bp lessor oj of 

les$or*s Doe d. Bouter 

Fraker (1886), 4 O. &, 80.-^AN. 




VoL XXXVm.— Beal Property. Cases 1042a— 1198. 


1042a. Suit for redemption.] — P hillipb v, Phil- 
lips (1900), 44 Sol. Jo. 661. 

1064. Add, Annotation : — ^Dlstd. Dudley & District 


Benefit Building Soc. v, Gordon, [1929] 2 
K. B. 106. 

1198. Add, Annotation : — ^Refd. The Edison (No. 2), 
[1934] P. 115. 


b iii. Defendant pvi into pos- 

session hv device for life — Bight of 
remaindernutn,] — Dor d. Fields v. 
McKay (1844), 4 N. B. R. (2 Kerr) 
435.— CAN. 

o (p. 770) 1. Action dismissed for 

failure to give — Bight to hring second 
action after making demand ,] — Whore 
au appln* for a writ of posbohsIod was 
dlBJDissod because no notice of detor- 
mlnation of the lease had been grlvon : — - 
HeW .' the landlord was not thereby 
barred from making another appln. 
after giving such notice. — Be FiRNe- 
wEiN & Welch, fl928] 4 D. L. R. 498 ; 
[1928] 2 W. W. R. 628.— CAN. 

PART V. SECT. 7, SUB-SECT. 2.--B. 

1076 iii. Affidavit of service — 

Contents o/.]— Affidavit of service of 
declaration by fixing a copy to the door 
of house should state the name of the 
timant from whom the rent Is duo. — 
Dob d. White v. Roe (1844), 4 N. B. R. 
(2 Kerr) 300.— CAN. 

PART V. SECT. 8. 

sm. CUtirn under patter title . — 
Defendant setting up right under lease 
from plaintiff — Bight of defendant to 
rely upon forfeiture of lease — Though not 
pleaded, ] — I^E'iTiOREW v, Doyle (1867), 
17 C. P, 459.— CAN. 


PART V. SECT. 10. 

1126 1. Title of plaintiff defect 

Doe d. Munro v, Hanson 
(1831), (1825-1897) N. B. Dig. 293.— 
CAN. 


r (p. 777) i. Township 

OP (ifoLOHISSTER SOUTH V, HaCKBTT, 
[1927] 4 D. L. li, 317 ; 61 O. L. R. 77 ; 
affd. suh nom.. Hackb'it v, Colchester 
South Municipal C^orpn., 11928] 3 
1). h, li. 107.— CAN. 

r (p. 777) ii. Act of Limita- 

tions — Effect of pofise^sio7i by tenant in 
cotnmon.i—'Dovi d. Wttxiams v. Leavitt 
(1843), 4 N. B. R, (2 Kerr) 83.— CAN. 

r (p. 777) iii. Against 

plaintiff talcing forcible possession .] — 
Possession short of twenty years is a 
HuffleJent title in ejo<5tmeat against 
a party, wdio, without any show of 
title, comes & takes forcible possession 
of land. — Dob d. French v. Dunn 
1859), 4 Nfld. L. R. 404.— NFLD. 


p (p, 777) iv. .]— SOHAN 

Lal V. Mohan Lal (1928), I. L. R. 
50 All. 986.— IND. 

na (p. 777) i. — Title aceptired 

through person who entered by per- 
mission of plaintiff.] — In an action to 
recover possession of land, defts. 
limited their defence to a portion of 
the land claimed, & as to that portion 
depended upon title acquired from H., 
who entered by permission of pltf. : — 
field ; both defts. & H. wore estopped 
from densring pltf. *8 title, — L akbview 
Minino CJo. V. Moore (1903), 36 
N. S. R. 333.— CAN. 

o (p. 778) !. .1 — ^Milner v. 

Rinqwood (circa 1875), R. B. D. 123. 
—CAN, 

o (p. 778) 11. Pos^fdan 

obtained by exchange from plainiiff*8 
fai/icr.)— Bell v. Carbuthkrs (1869), 
2 N. S. D. 1.— CAN. 

o (p. 778) Ui. 7- AgreemerUhy 

plairUiff to grant perpetual lease — Per- 
formance of acts referctble to agreement.] 
— Aripp e. Jadu Nath Majumdar 
(1928), I. L. R. 56 Oalo. 1090.— IND. 

t (p. 778) i. Purchase at sale. 

under writ of execution — Jw^ment 
irregular to purchaser's ImawU^e,}—- 
nm: the sheriff’s deed could not 
defeat pltf.’s right to recover.—* 


J.«. 


Hamilton v. Liohtbodt (1870), 21 
C. P. 126.— CAN. 

t (p. 778) li. Colour of title .] — 

Boyd v. Millbtt (1873), 9 N. S. R. 
292.— CAN. 


t(> 778)111. .]— McDonald 

V. li^ISAAO (1905), 38 N. S. R. 163 ; 
affd. sub nom. MoIhaao v. McDonald, 
39 3. C. li. 157.— CAN. 

t (p. 778) iv. — — Defendant in pos- 
session as tenant of plaintiff .] — Fisher 
V. Johnston (1866), 25 U. O. R. 616. — 

CAN. 

t (p. 778) V. Transfer it) plaintiff 

ma/le by parly not in possession .] — 
Gammon v. Jodrby (1877), 11 N. S. R. 
(2 R. & 0.) 314.— CAN. 

t (p. 778) vi. Tenant of mortgagee 

— Title of mortgagee — Against holder of 
equity of redemj^ion.] — Doe d. Smith v. 
Snarr (1877), 17 N. B. R. (1 P. & B.) 
66.— CAN. 


q (p. 781) !. Not registered — 

Admissible where no registered instru- 
ment .] — An unregistered Grown grant 
is admissiblo in evidence where It Is 
not sought to set it up against a 
registered instrument, — Dobrbll v. 
Campbell (No, 2), (1917) 1 W. W. R. 
500 ; 23 B. C. R. 500.— CAN. 

c (p. 781) i. Purchaser for value 

without notice —Defendant in possession 
— Claim by adverse possession .] — 
Canada Permanent Loan & Savinos 
Co. V. McKay (1881), 32 C.P. 61.— CAN. 

fl (p. 781) 1. Title acquired pendente 
lite.] — Held : Insufficient. — ^Adamson 
». Adamson (1878), 25 Gr. 550. — CAN. 

hb (p, 781 ) i. Questioji for jury.] 

— Eadks V. Maxwell (1859), 17 

U. C. H. 173.— CAN. 

sm. Claim Ity executrix under mortgage 
from defendant — Bight to show mortgage 
to testator .] — Skjcahon v. Whelan 
(1864), 24 U. 0. R. 174.— CAN. 


t (p. 778) vil. Defendant tenant 

from year to year — No notice to termi- 
nate t€7umcy.] — Laportb v. Wilson 
(1913), 24 O. W. R. 543.— CAN. 


sn. Evidence that ancestor of plaintiff *8 
lessors had cut wood off land .] — 
McDonald v. Chtsholm (1853), 3 
N. S. R. (2 Thom.) 404.— CAN. 


t (p. 778) viii. Defendant in 

possession under conveyance from 
plaintiff — Error in conveyance — 
Boundaries agreed between vendor d? 
vendee.] — ^McDonald v. Knudsbn, 
f 1928] 3 D. L. R. 242 ; [1928] 2 W. W. II. 
677.— CAN. 

PART V. SECT. 11, SUB-SECT. 1. 

d i. Sufflciency of evidence .] — 

Allison v. Smith (1877), 1 P. & B. 
199,— CAN. 

aa (p. 779) I. — = — .] — In a suit for 
ejectment, although pltf. may not be 
able to establish any title in himself, 
he is entitled to succeed if he can prove 
that he was in possession of the pro- 
perty in dispute until he was forcibly 
ousted by deft., provided deft, does not 
establish a better title in himself. — 
RAN.riT Singh I^ince v. Jhori Singh 
(1928), I. L, R. 8 Pat. 351.— IND. 

sd. Ejectment for non-payment of 
ent — Motion for judgmcM against 
casual ejector — Tenant in possession 
not lessee — Whether necessary to show 
how tenant holds.] — Dob d. St. John 
OoRPN. V. Rob (1885), 25 N. B. R. 149. 
—CAN. 

so. Unregistered lease — Prior in date 
to Crown grant — Whether admissible 
to prove right of tenant.] — North 
Pacific Lumber Co. v. British 
American Trust Co. (1917), 23 B. O. R. 
332,— CAN. 


PART V. SECT. 11, SUB-SECT. 2.— A. 


1134 i. Plaintiff recovers on own title.] 
— Clarke v. Haney & Dunlop (1899), 
8 B. C. R. 130; 1 M. M. Cas. 281.— 
CAN, 

1140 I. Plaintiff claiming as pur- 
chaser under writ of execution — Ibrooj 
of judgment it writ .] — Perry v, 
Piquott(1855), 12 U. C. R. 372.— CAN. 

o (p. 780) 1. .] — ^Penling- 

TON t?. Brownlee (1868), 28 U. C. R. 
189.— CAN. 


aa (p. 780) i. Proof of judgment 

unnecessary .] — Ralston v. Hughson 
(1867), 17 C. P. 364.— CAN. 

aa (p. 780) ii. .]— Jex v. Hioks 

(1876), 39 U. C. R. 606.— CAN. 

n (p. 781) i. Loan to be paid 

off by instalments — Date of expiroHon 
of mortgage miceriai^i — Bdease of 
gagor by mortgagee after action^ brought,] 
— Ashford v. MoNaughton (1854), 11 
U, O. R. 171,— CAN. 


so. Claim by devisee — Land mort- 
gaged by testator — Foreclosure — Lartd 
sold und^ decree of court .] — Kearney 
w. Crbelman (1886), 14 S. C. R. 33.— 

CAN. 

sp. Title derived from foreclosure in 
equity suit — Property mortgaged by 
ranainderman — DeferuUent in posses- 
sion as tenant for life .] — Colonial 
Investment & Loan Co. v, De- 
MBRCHANT (1908), 38 N. B. R. 431 ; 
4 E. L. It. 546.— CAN. 

sr. Prima fade title,] — In ejectment 
pltf. is only required to prove a j^ima 
fade, case on title, imless he alleges 
an illegal title in doft., when ho must 
prove it. — Gardiner v. Charlotte- 
Town City, (1933] 4 D. L. R. 809 ; 
6 M. P. R. 574.— CAN. 


PART V. SECT. 18. 

sy. Nature of action. ] — Au action for 
mesne X)rofltB is in ori^n an action of 
trespass, & is regulated by the broad 
principles applicable to actions 
for damages against wrongdoers.— 
Kamala Probad Sitkul' v. Kishori 
Mohan Pramanik (1927), I. L. R. 66 
Calo. 666.— IND. 

p i. .] — Herr v. Weston (1872), 

32 V. C. R. 402.— CAN. 

q i. Bight to costs of ejectment — 

Bdore taxation.] — In an action for 
mesne profits, after judgment by 
default in ejectment. It is not necessary 
that the costs of the ejectment should 
bo taxed before they can be recovered. 
— Bank of Upper Canada v. Arm- 
strong (1843), (1823-1900), 1 Ont. 
Dig. 2158.— CAN, 

q ii. Necessity for proof of 

payment,] — Dob v. OahilIj (1853), 2 
All. 650.— CAN. 

^175 V, .] — Under the definition 

of “ mesne profits ** in Code of Civil 
Proodure, 1908, s. 2 (12), the sum to 
be awarded Is not what pltf. has lost 
by his exclusion from the land, but 
what deft, has made, or might with 
reasonable diligence have made, by 
his wrongful possession. In the case 
of agricultural land that depends upon 
what an ordinary prudent agriculturist 
would have grown, & If deft, for his 
own purposes has grown a less profit- 
able crop the mesne profits are not 
thereby Umitod. It deft, has let the 
land the rent received la ordinarily the 
measure of the profits in the absence of 
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English and Empibb Digest Supplement, 


eTidenoe that a highevr rent could have 
been obtained by reoBonablo dili*?©nce ; 
but if he has cultivated Utie land 
himself the cultivation profits are the 
primary consideration. — Gray e. 

Mian (1939), 67 L. R, Ind. 
App, 105, P. a—IND. 


PART V. SECT. 14. 

e i. Decision of master in chambers — 
On originating notice — Whether mlid.] — 
A imist^r in chambers has no power to 
make an order, upon orisrinating notice, 
for the delivery up of possession of 
land by an overholding tenant. — 
Maodonau> e. Groboiadrs (1916), 34 
W. L. R. 964.— CAN, 


84 . Motion for — Plaintiff *8 case not 
conclusively made <ad.\ — Cook v. 
Lbmibux (1885), 10 P. R. 577.— CAN. 

sr. Verdict entered for plaintiff by 


conseni-r^Enforcement condUionat on 
certain payments — Judgment entered 
on verdict before payments made — Right 
of defendant to amnages ,] — ^Watson v, 
Ketohum (1882), 2 O. R. 237.— CAN. 

PART V. SECT. 16. 

P i, Notice to Q\di as to part 

given too late.] — Ejectment for a houso 
& small lot of land adjoining. It 
appeared that, as to the house, notice 
to quit had been given too late, but 
that pltf. was entitled to the land. It 
was ordered that unless pltf. would 
confine his judgment to the land, deft, 
should have a now trial. — OoNiiKY v, 
Lee (1856). 12 0, C. R. 456,— CAN, 

It. Rebuttal of plaintiff's evidence — 
Defendant in actual adverse occupation 
or Uventy years .] — -Dob d. MoMaokin 
V. Devine (1841), 3 N. B. R. (1 Kerr) 
411.— CAN. 


PART V. SECT. 16, 


tv. Undefended suit.] — In entering 
judgment in an undefended suit for the 
recovery of land, pltf. is not entitled 
to enter judgment for costs incurred 
in the proceeding. — State Advances 
Supebxntbndbnt V. Harwood, 11934] 
N, Z. L. R. 828 ; G. L. R. 594.— N.Z. 


PART V. SECT. 17. 

tw. Death of lessor of plaintiff before 
trial — Whether sdere facias necessary.] 
— ^In ejectment under the old form, 
where the lessor of the pltf. died before 
the trial : — Held : no sd. fa. was 
necessary, but that judgment might 
bo entered, & a writ of possession 
obtained. — Doe d. Hay v. Hunt (1856), 
12 U. C. R. 625.— CAN. 
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VoL XXXtX. Cases 106a— 80fia« 


RECEIVERS. 

Part II.— Appointment by Court. 


106a. — ‘ — — An interim appointment of a 
receiver of property in the possession of, & 
claimed by, deft, in the suit should be made 
only if there is a well-founded fear that, in 
the absence of protection, the property will 
be dissipated or irreparably injured. — 
Bevoy Krishna Mukherjbe v. Satish 
Chandra Giri (1927), 55 L. R, Ind. App. 
131. 

233a. .] — A receiver appointed to collect in 

assets, to bring actions in the name of an 
extrix., must give security to indemnify the 
extrix. on account of such actions. — Taylor 
V. Allen (17dl), 2 Atk. 213 ; 26 E. R. 632, 
L. C. 

Annotations: — ^Refd. Anon. (ISOfi), 12 Ves. 4 ; Pemberton 
V. Chapman (1857), 7 E. & B. 210. 

233b. .] — Snare v. Baker. Beasley v. Snare 

(1849), 13 Jur. 203. 


Part III. — Effect 

659. Add, Annotation : — Refd. Ke Wuitcrboi-tom 
(l^eeds). Ud., |J937] 2 All K. U. 232. 


390. Add. Annotation Refd. Re Gillott’s Settle- 
ment, Chattock V. Reid, [1934] Ch. 97. 

403. Add. Annotation : — Generally ^ Refd. Re Pinto 
Leite & Nephews, Ex p. Visconde Des Olivaes, 
[1929] 1 Ch. 221. 

451a. .] — Hall v. .Tenkinson (1813), 2 Ves. 

& B. 125 ; 36 E. R. 266, L. 0. 

655. Add. Annotation Refd. Townshend v. Child 
(1932), 48 T. L. R. 676. 

656. Add. Annotation : — ^Refd. Townshend v. Child 
(1932), 48 T. L. B. 676. 

667. Add. Annotation : — Refd. Townshend v. Child 
(1932), 48 T. L. R. 676. 

671. Add. Annotation : — ^Apld. A.-G. v. Glen Line, 
Ltd. & Liverpool & London War Risks Insce. 
Assocn., Ltd. (1929), 34 Com. Cas. 809. 


of Appointment. 

682. Add. Annotation : — ^Refd. Re A Debtor, [1929] 
1 Ch. 170. 


Part IV. — Rights, Powers and Duties. 

765. Add. Annoiaiion ApW. Re Debtor No. 76 of 1920, [1929] 2 Oh. 146. 


Part VI. — Interference with Receiver 


895a .] — A libel on the business carried 

on by a receiver & manager appointed by the 
ct. is a contempt of ct., & may be punished by 
committal of the offender. — Helmore v. 
Smith (No. 2) (1886), 36 Ch. D. 449 ; 50 
L. J. Ch. 145 ; 56 L. T. 72 ; sub nom. Hel- 


more V. Smith, Ex p. Smith, 36 W. R. 167 ; 
3 T. L. R. 139, 0. A. 

Annotations : — ConSd. He Gent, Gont-Davls v. Harris (1892), 
40 W. Ti, 267. Apld. Kintr v. Dopson (1911). 56 Sol. Jo. 
.51. Refd. He Evelyn, Ex p. General Public Works & 
Assot^j Co., [1894] 2 Q. B. .H02 ; Robb v. Green (1895). 
64 L. J. Q. B. 593 ; R. e. Davies. tl906j 1 K. B. 32 ; R. v. 
Daily Mall Editor. Ex p. Farriswortb (1921), 90 L. J. K. B. 
871. 


PART IL SECT. 1, SUB-SECT. 2.— A. 

h 1. Master ,] — The master of the 
High Ct. has no iuiiadlction to make 
an order appointini? a receiver by way 
of equitable execution. — Baird v. 
Murphy, [1928) I. H. 126,— -IR. 


PART II, SECT. 6, SUB-SECT. 2.— N. 

n i. . 3 — In an action by a 

vendor of land for specific performance 
an order may be made, before the land 
is sold, for the appointment of a 
receiver of the rents & profits of the 
land. — K nowles v. Jenkins (Alta.), 
[1923] 1 W. W. R. 1279.— CAN. 


PART in. SECT. 1. 

n I, Possession of receiver is 

possession of cowir—For heneM of 
t^son entitled f/kjrefo.l— B ishkshwar 
Pkatap Naratan Sari v. Chan* 
dreshwab Prasad Nabatan Singh 
(1928). I. L. K. 7 Pat. 819.— IND. 

PART IIL SECT. 2. 

. 687 Iv* ^Bottoms v. Pacific 

Northwest Lbr. Oo. (B. 0.), [19291 


4 D, L. U, 415.— CAN. 


PART IV. SECT. 6. 


PART III. SECT. 5, SUB-SECT. 5.— B. 

686 vlli. .1 — National Trust 

Co. V. Dojw. Iron & Steel Co, (N. S.), 
[19271 3 D. L. R. 1063.— CAN. 


PART IV. SECT. 4. 

p (p, 66) i. Against receiver — 

Effect of order .] — An order of the ct. 
glvlngr leave to a party to sue Its 
receiver does not amount to a relin- 
quishment of possession of the pro- 
perties by that ot., & an order of 
decree against the receiver cannot bo 
enforced in execution as against him 
without leave of the ct. appointing 
him. — ^Srimati Juoat. Kishorb Dkbi 
V. Dbva Prasanna Mukiibrji (1928), 
I. L. R. 7 Pat, 684.— IND. 

p (p, 66) li. In British court — 

Receiver appointed in Baroda.h-A 
receiver appointed by a ct. of tlie 
Baroda State con be recognised a 
proper party for the purpose of filing 
suits in a British ot.— Chandulal 
Madhavlal V. Manbklal Lalluram 
(1930), I. L. R. 55 Bom. 309.— IND. 


776 i. Purchase hy receiver - — WitJimA 
leave of court — Ihtrchasing receiver a 
trustee.]--’"! ho rule In Nugent v. Nugent. 
No. 776, supra, that a person in a 
fiduciary position, having special means 
of knowledge, ought not to be allowed 
to buy or bid for property without the 
leave of the ot., is a sound & salutary 
rule & should bo followed in British 
India. In the case of receivers it is 
well recognised in England & the 
United States of America, — Jiteswari 
Dasi V . Sudhakrishna Mukherti 
(1931), I. L. R. 59 Calc. 956.— IND, 


PART X. SECT. 6. 

sa. Stipulation that receiver to sign 
bond — Failure to sign .] — Where a 
surety on a receiver’s bond executes the 
bond on the distinct understanding 
that it is also to be executed by Uie 
receiver himself, the failure to secure 
the signature of the receiver thereto 
discharges said surety, — Larbonne t>. 
Shore, [19281 2 D. L. R. 977 : [19281 2 
W. W. B. 8 : S9 B. a B. fiOii-CAH, 
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REGISTRATION OF BIRTHS, MARRIAGES AND DEATHS. 
Part I. — Central and Local Registration Authorities. 

Sect. 2.— REGISHUTION DISTRICTS. 

(Vol. 39, p. 99*) 

SeCt now. Local Government Act, 1929 (c. 17), ss. 21-*28. 


Part II. — The Registers. 

16. Add, Annotation : — As to (1) Consd. China Navigation Co. i;. A.-G. (1932), 48 T. L. B. 375. 


PART III. 

ah. ** Indians in fircnyince of NaiaX ** 
— Includes only Indian immiorarUa — 
Act 17. 1923, as, 6, 42 (1).}— p, 
Bapat (1927), 48 N. L. R. 436.— -S. AP. 


PART IV. 

sj. Amendment of reoister — When 


order granted,} — Appot., whose first 
name was, aocordinfr to bis birth 
certificate, S., but who had always 
believed it to be C., was married In 
Natal in 1928, the latter name being 
recorded in the marriage register. He 
applied for an order authorising the 
re^Btrar to amend the marriago register 


so as to show his first name os S., 
alleging that It was only when be 
obtained a copy of his birth certificate 
that he discovered bis name was S. : — 
Held : order should bo grauted . — Ex p. 
Kyriakides (1929), 50 N. L. K. 305.— 
S. AF. 
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VoLXXXQL Cases S4—22U. 


RENTCHARGES AND ANNUITIES. 


Part I. — 

24. To cross-refs, before this case add : — 

Law of Property (Entailed Interests) Act, 
1932 (c. 27), s. 2. 

52. Add, Annotation : — ^Refd. Bristol Corpn. v. 
Virgin, [1928] 2 K. B. 022. 

64. Add, Annotation Consfl. Re Alington & 

L. C. 0. Contract (1927), 138 L. T. 131. 

57. Add, Annotation : — Consd. Hennell v, I. R. 

Comrs., [1933] 1 K. B. 416. 1 • 

58. Add, Annotation : — Consd. Hennell v, I. R. 
Oomrs., [1933] 1 K. B. 415. 

61. Add, Annotation : — ^Folld. Re Ellis, Nettleton 
V. Crimmins, [1935] Ch. 193. 

62a. .1^ — (1) A testator by his will bequeathed 

various pecuniary legacies, Sn he directed that 
a fund, the market value of which at the 
time of appropriation should amount to 
£40,000, should be held on trust to pay the 
income thereof to certain named persons & 
in the proportions therein directed for their 
respective lives, & he further directed that a 
sum of £5,000 should be so set aside & the 
income thereof paid to L, for his life & after 
his death to his wife, G .,‘durmg the remainder of 
her life, subject to a restraint on anticipation 
dm'ing coverture, & that on the deter- 
mination of the life or other interests in any 
part or parts of those funds, such part or 


Nature. 

parts should fall into & fonn jiart of his 
residuary estate. The estate of testator 
proved insuMcient to meet the pecuniary 
legacies & to provide for the two funds : — 
Held: the legatees entitled to life interests 
in the two funds ought to be treated as 
annuitants. 

(2) Testator declared that the two funds 
should carry interest at the rate of 5 per cent, 
from the date of his death until the date of 
appropriation : — Held : the annuities should 
be calculated as from the date of the order, & 
4 per cent, should be allowed for the purpose 
of calculating the value of the respective 
annuities. 

(3) A legatee, entitled to a share in the 
£40,000 fund, who survived testator two 
years, died before the date of the order : — 
Held : the estate of the deceased legatee was 
entitled to 5 per cent, on the capital value 
of his interest under the will up to the date 
of his death, & no more. 

(4) With regard to the £5,000 fund : — 
Held : the husband & wife must be treated 
as being entitled to two separate annuities, 
the husband to an annuity during his life 
& the wife to a reversionary annuity ex- 
pectant upon his death A; contingent upon her 
surviving him. — Re Ellis, Nettleton v, 
Cbtmmins, [1935] Oh. 193 ; 104 L. J. Oh. 63 ; 
152 L. T. 370. 


Part II. -Creation of Rentcharges and Annuities 


85a. No words of inheritance —Limitations 

exhausting fee simple. ]“-Gka.nt v, Edmond- 
son, No. 012a, post, 

188. Add, Annotation : — ^Distd. Nicholson’s Will 
Trusts, Ortmans v, Burke, [1930] 3 All E. R. 
832. 

195. Add, Arinotation : — Hefd. Re Ellis, Nettleton 
V, Crimmins, [1935] Ch. 193. 

212. Add, Annotation : — Refd. Brown v. Brown, 
[1936] 2 All B. R. 1610. 

221a. Bankruptcy of covenantor.] — A marri- 

age having been dissolved by a decree absolute 
in 1925, the wife remarried shortly afterwards. 
Immediately before the remarriage the 
former husband executed a settlement on his 
former wife in consideration of her release 
of any claim to alimony or maintenance from 
him. By the settlement the husband cove- 
nanted with his former wife & as a separate 


covenant with the trustees to pay her, during 
their joint lives, an annuity of such an amount 
as after deduction of income tax would yield 
the clear sum of £3,000 a year for her separate 
use without power of anticipation whilst 
under coverture. In 1029 the former hus- 
band was adjudicated bkpt. Pltfs., as 
trustees of the settlement, & defts., the 
former wife, jointly proved in the bkpey. 
for a large sum made up of several items, of 
which £41,723 represented the capital value 
of the annuity of £3,000. The proof was 
admitted, & in Dec. 1931 a dividend of 6d. 
in the pound was paid to pltfs. This 
amounted to £2,322, of which £1,043 Is, 6d. 
was the proportion attributable to the 
annuity. On a summons taken out by pltfs. 
to determine the question whether they 
ought to pay to deft, the dividend so far as it 
was attributable to the annuity, notwith- 


PART I. SECT. 1. 

11 i. Devise of land subject to 

— ^Testator ueYlsod a half 
interest In land to son Sl two 
daughters “ subjeot to the payment ” 
of an annuity : — Held : the annuity 
was charged upon the half interest,— 
Pearob V, Wriobt (1926), 39 0. L. R. 
16.— AUS. 

PART H, SECT. 2, SUB-SECT. 2.— A. 
k 1. — — Mode of ascertaining capital 


tm.]— Testator directed that on the 
Skppenlng of a certain event. & at a 
irtain time, his trustees should give 
i certain persons such capital sum as 
lould fafrly represent the 
aluo of a perpetual annuity of »40p. 
he event had happened, & the date 
t which the gift should take effect 
ad arrived & was found to ho Awy 7, 
929. The only irrodocmahle Qoyt. 
look In the State of New South Wales 
[ the 4 per cent. Interminable Stock 
t N. S. w., which is free of Federal 


: State income tax. Testator had 
ot directed that the henoflolaries 
muld receive the capital value of a 
erpetual annuity of £400 free of those 
fcxes : — Held : as the basis for asccr- 
ilnlng the amount of the capital 
loney bequeathed by the will thet 
ovemmont security in this Stat), 
hich is the most permanent & the 
last likely to be redeemed, must bo 
deoted.— GimouR e. Gilmour (1931), 
IS.R.N.S.W.83; 48N.S,W.W.N. 
5,— AUS. 
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Btanding the restraint upon anticipation, or 
whether they ought to invest the same, as 
being capital, in purchasing an annuity for 
the life of deft. i—Held ; the trustees could 
properly pay the whole dividend to deft. — 
Be Hoene’s Settlement, Ooutts & Co. e. 
Dusmbt db Smottbs (DUchbssa), [1932] 2 Ch. 
180 ; 101 L. J. Oh. 369 ; 147 L. T. 492. 


229. Add, Annotations : — Consd. Be Beeoham’s 
Settlement, Johnson v, Beecham, [1934] Ch. 
183. Refd. Be Ellis, Nettleton v. Crimmms, 
[1936] Ch. 193. 

231. Add, Annotation : — ^Refd* Wimbledon & Put- 
ney Commons Conservators v, Tuely, [1931] 
1 Ch. 190. 


Part III. — Alienation of Rentcharges and Annuities and 
Estates Charged Therewith. 


246. Add, Annotation : — ^Reld. Be Reeves, Reeves 
V, Pawson, [1928] Oh. 361. 

247. Add, Annotations : — ^Apld. Kennedy v, 
Thomassen, [1929] 1 Ch. 426. Refd. Bell v. 
Lever Bros., Ltd. (1931), 146 L. T. 268. 

247a. ,] — Under the will of her then 

husband made in 1902 & a separation deed 
& settlement made in 1903 V. was entitled 
to two annuities of £200 each. Testator, 
who was also the settlor, died in 1913, & V. 
afterwards married a Dutch subject, & for 
the remainder of her life resided in Holland. 
In 1927 the trustees of the will offered to 
redeem both annuities, & after some negotia- 
tions were informed by V.*s solrs. that they 
would advise her to accept £6,000 for 
redemption, the annuities to be paid in full 
up to the date of redemption. The trustees 
sent the solrs. a draft release for their 
approval. V. having informed her solrs, 
that she would accept the offer of £6,000, 
they sent her the release engrossed for her 
execution, & she executed it on Jan. 12, 1928. 
On Jan. 17 she died, but no notification of 
her death was received by her solrs. in London 
until Jan. 31. In the meantime, the trustees 
having been informed by V.’s solrs. on Jan. 24 
that she had accepted the £6,000, on Jan. 30 
paid the money to them, being in ignorance 
of V.’s death ; — Reid : there was no con- 
cluded contract for the sale & purchase of 
the annuities, as the purchasers could not 
have intended their offer to be accepted by 
the vendor merely executing a document. 
But even assuming there was a concluded 
contract, there was a total failure of con- 
sideration, owing to the death of the 
annuitant before completion, & the trustees 
were entitled to recover back the £6,000. — 
Kennedy v, Thomassen, [1920] 1 Oh. 426 ; 98 
L. J. Oh. 98 ; 140 L. T. 216 ; 46 T. L. R. 
122 . 

254a. Sale to raise charge paramount to 

annuities --Annuitants necessary parties to 
conveyance.] — Sullivan v, Sullivan (1860), 
28 Beav. 102 ; 64 B. R. 304. 

Annotation Retd. Thompson v, Eaine (1873), 88 L. T. 

362. 

254b. Annuity charged on premises dc busl« 

ness — Sale of business to company — Under- 
taking of company to pay annuity.]— By his 


will made in 1913 P. appointed his two sons 
exors* dt devised A; bequeathed to them the 
freeholds upon which his business was carried 
on A the businesses subject to the Myment 
of an annuity of £300 to his wife. Testator 
died in 1014, In Feb. 1923 the two sons 
agreed to sell to a trustee for an intended co. 
the undertaking A assets of the business in 
consideration of cash A shares in the co, A 
an undertaking by the co. to pay all the 
liabilities of the vendors in relation to the 
business, including the annuity A a charge to 
secure the bank overdraft of the vendors 
firm. That agreement was carried out by 
two deeds dated June 1, 3923, one an assign- 
ment of the goodwill A the other a con- 
veyance of the freehold premises of the 
vendors in connection with the business, 
including freehold premises at L. The con- 
veyance recited the charge to the bank 
effected by deposit of the deeds, but made no 
reference to the annuity, A the will was also 
shortly recited. The conveyance was made 
by the vendors as beneficial owners, A the 
habendum was expressed to be subject to a 
charge by way of collateral security to the 
bank to secure £774 8s. 4d., the amount of 
the firm’s overdraft. On Nov. 19, 1929, the 
co, sold the freehold premises at L, to deft. J. 
by a conveyance of the fee simple ff*ee from 
incumbrances in the usual form. The co. 
having paid off the £774 Ss, 4d. were able to 
band over the title deeds to J. The widow 
was paid her annuity to Dec. 1929, when the 
co,, owing to bad trade, were unable to pay 
it. The widow then brought this 
claiming that J. had taken the property with 
notice which ought to have put him on 
iaquiry whether the premises were fi‘eed 
from the annuity ; — Reid : the conveyance to 
the co. bemg made subject to the ba^ 
charge prevented any inference by J. that 
the vendors had ceased to act as exors., A 
the vendors to the co. were shown on the 
conveyance to be sole beneficiaries under 
theii* father’s will as well as exors., A the fact 
that the vendors to the co. conveyed as 
beneficial owners did not put J. on inquiry, 
as he was entitled to assume that they were 
selling as exors. — ^Parker v, Judkin, [19iU.l 
1 Oh. 476 ; 100 L. J. Ch. 169 ; 144 L. T. 
602, 0. A. 
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Part IV.-— Rights as Affected by Various Forms of 

Limitation. 


292a. .] — A. devises to his nephew £6 

per annum, without saying to his exors. or 
administrators, to be paid him during his, 
the testator’s, wife’s life, whom he made 
executrix, on condition that he demeaned 
himself civilly to her. By his death the 
£5 per annum is determined. — Neal v, 
Hanbuby (1701), Free. Ch. 173 ; 24 E. R. 
83 ; suh nom. Anon., 2 Eq. Cas. Abr. 362. 

Jrmotaiion : — ^Beld. Savery v. Dyer (1102), Amb. 139. 

29^* Add, Annotation: — Refd, Be Pitch’s Will 
Trusts, Public Trustee v, Nives (1928), 139 
L. T. 556. 

335a. Grant by Crown — Effect of Law ot 

Property (Entailed Interests) Act, 1932 
(c. 27).J — Be l^HAiiLEH II., Kings (iRANT, 
Ctipfabd V , Penderel-Brodirtrst (1936), 
80 Sol. Jo. 92. 

336a. Bequest to several — No words of survivor- 
ship.] — ^A bequest of an annuity to several 
persons during their lives, without words of 
survivorship, is a bequest to each of them of 
a separate annuity for an aliquot share of the 
whole, & upon the death of each his separ- 
ate annuity ceases. — Be Evans, Thomas v. 
Thomas (1908), 77 L. J. Oh. 683 ; 09 L. T. 271. 

336b. During continuance of fund.]— Testator 
having bequeathed annuities issuing out of 
a leasehold estate, to some annuitants for 
life, to some during the continuance of the 
fund, & to others indefinitely, with a general 
provision for an increase or diminution of the 
annuities, in proportion to the increased or 
diminished income of the estate ; & a par- 
ticular provision that, on the death of some 
of the annuitants for life, their portions should 
be paid to the survivors ; the annuities given 
indefinitely are payable during the con- 
tinuance of the fund. — Hack v. Tuck (1818), 
3 Swan. 270 ; 36 E. B. 858, 

363. Add, Annotations : — Refd. Be Nelson, Norris 
V, Nelson (1918), 140 L. T. 371, n. ; Be 
Smith, Public Trustee v, Aspinall (1928), 
140 L. T. 369. 

392. Add, Annotations : — Refd. Be Blake, Berry v, 
a eon, [1937] Oh. 325; Be (.’oiler’s Deed 
Trusts, CoUer v, (’oiler, [1937] 3 All P). R. 292. 


436. Add. Annotation: — Refd. Bowen, v, I. R. 
Comrs., [1937] 1 All E. 11. 607. 

456, Add. Annotation: — ^Refd. Be Coller’s Deed 
Trusts, Ooller v. CoUer, [1937] 3 All E. R. 
292. 

457. Add. Annotation : — Refd. Be Ooller’s Deed 
Trusts, Ooller v, (Roller, fl037j 3 All E. R. 
292. 


457a. .] — By a deed of family arrange- 

ment, certain assets representing the 
residuary estate of a testator were directed 
to be held by the trustee^.s ()f his will (a) upon 
trust to pay out, of tlie income thereof the 
sum of £10 a w^eek to t-estator’s widow during 
her widowhood, (6) upon tnist io pay out 
of the income thereof the sum of £3 a week 
to testator’s widowed daughter during her 
widowhood, (c) upon trust to pay out of tlie 
income thereof the sum of £1 a week to 
testator’s mother during her life, (d) during 
the widowhood of testator’s widow to pay 
or apply the whole or any part of the ))alance 
of the income for the maintenance, support or 
otherw’ise for the benefit of testator’s widow 
& his four sons as the tiustees in, theii* 
absolute discretion should think, fit & subject 
as aforesaid to apply the said balance in 
payment off of the existing mtges. on 
testator’s estate, (c) upon trust as to capital 
Ad income for testator’s four sons in equal 
shares. The weekly sums fell into arrt^ar & 
the widow asked for a declaration that the 
three weekly sums were a charge on the 
capital of the trust fund, or, alternatively, 
were a continuing charge on the income of 
such fund : —Hcld : the weekly smns were 
neither a charge on the capital nor a con- 
tinuing charge on the income of the trust 
fund. The direction in the deed as to sui*plus 
income arising during the widowhood of toslja- 
tor’s widow showed that the parties to the 
deed intended that the weekly sums in any year 
should be paid out of tlie income of tliat year, 
of that year alone. — Be (Jollbr’s 
Trusts, Ooller v, Ooller, [1937] 3 All 
E. K. 292 ; 106 L. J. Ch. 326 ; 157 L. T. 81 ; 
53 T. L. H. 859 ; 81 Hoi. Jo. 550, 0. A. 


Part V.— Rights as Affected by Insufficiency of Grantor’s 

Estate. 


498. Add, Annotation : — ^Dlstd. Be Beecham’s 
Settlement, Johnson v, Beecham, [1934] Ch. 
183. 

498. Add. AnruiUMon Porker v. Judkin, 

[1931] 1 Oh. 476. 

610. Add, Anrmtaiion : — Refd. Be Oockell, Jackson 
V, A.-a., [1931] 1 Ch, 389. ^ 

611a. ]•— A. gave by will an annuity of £1,000 


,o his widow, So directed that in case of his 
sstate being insufficient to make up her 
ncome from a!l sources to that amount, a 
efficient part of the corpus ^ make up the 
leficiency should from time to time be sold. 
5. subsequently by will gave her aa annuity 
rf £200, & directed that it should not be token 
nto account in regard to any other income, 
t being bis express will & desire that it should 


PART IV. SECT. 2, SUB-SEOT. 2. A. 

393 V. Qilboy Estatk (No. 3), [1937] 3 W, W. K. 228.- 
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be a clear beneficial addition to her income : — 
Held : the widow wae not bound to include 
the £200 annuity in her computation of 
income. Sc was entitled to have a sufficient 
amount of the corpus sold to make up her 
income, independently of that annuity to 
£1,000* — Be HBDOBB* Tiiusr Estate (1874), 
L* K. 18 Bq. 419 ; 44 L. J. Oh. 116 ; 81 L. T. 
160 ; 22 W. K. 819. 

516. Add. Annotation : — Refd. Bowen v. I. R. 
Comrs., [1937] 1 All E. K. 007. 

625a. .] — A testator directed his trustees, of 

whom his wife was one, to permit his wife to 
receive the rents & profits of his real estates. 


Sc thereout in the first place to retain to her- 
self an annuity of £400 a year, Sc^ to pay 
annuities of £100 a year to each of his 
daughters ; — Held : these words did not give 
a priority to the wife in respect of her annuity 
over the daughters. — J enkins v. Briant 
( 1834), 6 Sim. 608 ; 3 L. J. Ch. 169 ; 58 
E. B. 719 ; BvibseqimU proceedings (1836), 
5 L. J. Oh. 848. 

582. Add. Annotation: — ^Refd. Be Ellis, Nettleton 
V. Crimmins, [1936] Oh. 193. 

548. Add. Anjiotation : — As to (2) Refd. Bristol 
Corpn. r. Virgin, [1928] 2 K. B. 622. 


Part VI. — Payment of Rentcharges and Annuities 


571. Add. Annotations : — ^N.F. Be Riddell, Public 
Trustee v. Riddell, [1986] Ch. 747. Refd. 
Be Hulton, Midland Bank Executor Sc 
Trustee Oo. r. Thompson, [1936] 2 All E. R. 
207. 

571a. Not payable out of annuities.] — 

Testator gave his wife an annuity of £8,000 
per annum during her life Sc certain other 
annuities to a large number of persons, & he 
appointed the Public Tinistee to be one of the 
tinistees of his will : — Held : the income fee 
of the Public Trustee is one of the expenses of 
administration & is not to be paid out of the 
portions of the estate which have been given 
before the residue is disposed of, Sc, therefore, 
not to be paid out of the annuities. — Be 
Riddell, Public Trustee v. Riddell, 
[1936] Ch. 747 ; [1936] 2 All B. R. 1600 ; 105 
L. J. Oh. 378 ; 155 L. T. 247 ; 52 T. L. R. 
676 ; 80 Sol. Jo. 595. 

Annotation : — Distd. lie Boberte* Will Trusts, Younger v. 

Lowlns, [1937JCh. 274. 

586. Add. Annotations : — Refd. Shrewsbury Sc Tal" 
bot V. I. R. Comrs., [1936] 2 AU E. R. 101, 

586a. Direction to set aside fund — To pro- 

duce stated income ** without deduction of 
tax.’*] — ^By his will a testator directed his 
trustees to set aside out of his residuary 
estate such proportion thereof as should be 
sufficient to produce a specified income 
“ without deduction of income tax ” & to pay 
that income to his wife during her life : — 
Held : the words “ without deduction of 
income tax ” had the same meaning as “ free 
of income tax ” & therefore the sum to be set 
aside was such a sum as would produce 
the specified income after income tax at the 
current rate had been paid. — Be Williams, 
Wn^LiAMS V. Templeton, [1936] Oh. . 609 ; 
[1936] 1 All E. R. 175 ; 105 L. J. Ch. 362 ; 
154 L. T. 640 ; 80 Sol. Jo. 223, C, A. 

687. Add. Anriotafions : — ^Distd. Be Jones, Jones v. 
Jones (1933), 49 T. L. B. 616. Consd. Be 
Kingcome’s Will Trusts, Hickley v. King- 
come, [1936] 1 All B. R. 173. 

587a. .] — ^TCiStatrix by her will directed 

her trustees to pay to or apply for the benefit 
of her daughter M. L. J. such an annuity as 
after deducting income tax therefrom at the 


current rate for the time being would amount 
to the clear yearly sum of £350. In I)ec. 
1932, the I. R. Comrs. paid to a receiver 
appointed by the ct. of the income of M. L. J. 
the sum of £131 12s. 7d., being allowances Sc 
reliefs in respect of income tax upon the 
annuitant’s income for the three preceding 
financial years : — Held : (1) so much of that 
sum as was attributable to tax upon the 
annuity in question belonged to the annuitant 
Sc not to tlie residuary estate of testatrix ; 
(2) income tax “ at the current rate ” means 
tax at the standard rate, irrespective of 
reliefs Sc abatements. — Be Jones, Jones v. 
Jones, [1933] Ch. 842 ; 102 L. J. Ch. 303 ; 
149 L. T. 417 ; 49 T. L. R. 616 ; 77 Sol. Jo. 
467. 

587b. .] — Wliere the trustees of a will 

requested an annuitant, to whom the annuity 
was payable free of income tax, to sign an 
application form claiming relief from incoTrie 
tax (the sum so recoverable being for the 
benefit of testator’s estate) &- she refused to 
do so : — Held : she was a trustee of her 
statutory right to recover for the benefit of 
testator’s estate the tax overpaid in lespect 
of her annuity Sc was bound at the request of 
the tiustees to sign a x^roper application 
form for that purpose . — Be Kingcome, 
IlrcKLEY V. Kingcome, [1936] Ch. 666 ; 
[1936] 1 All E. R. 173 ; 105 L. J. Ch. 209 ; 154 
L. T. 462 ; 52 T. L. R. 268 ; 80 Sol. Jo, 112. 

587c. Income tax “ at the current rate ” — 

Meaning of.] — Be Jones, Jones v. Jones, No. 
587a, ante. 

589* Add. Annotations : — Consd. Be Reckitt, 
Reckitt V. Reckitt (1932), 173 L. T. Jo. 452. 
Refd. Be Hulton, Hulton v. Midland Bank 
Exor. & Trustee, Ltd, (1930), 99 L. J. Ch. 316. 

590. Add. Annotations : — Consd. Be Reckitt, 
Reckitt V. Reckitt (1932), 173 L. T. Jo. 452. 
Refd. Be Armaghdale, Craig v. Armaghdale 
(1928), 44 T. L. R. 239. 

691. Add. Annotations : — Consd. Be Reckitt, 
Reckitt V. Reckitt (1932), 173 L. T. Jo. 462. 
Distd. Be Veale*s Will & Codicils, Malone v. 
James (1931), 76 Sol. Jo. 780. 

592a. .] — By his will dated Nov. 12, 
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1924, testator, after appointing esters. & 
trustees, & giving certain specific & pecuniary 
bequests, bequeathed to his trustees the sum 
of £209,000 upon trust to invest the same 
in any of the investments thereinafter 
authorised, & to hold the said investments 
upon trust thereout to pay his wife during her 
life the annual sum of £5,000 ** free of income 
tax : — Held : the wife was entitled to the 
annual sum free of sur-tax as well as of 
ordinary income tax, — Be Reckitt, Beckitt 
1?. Beckitt, [19321 2 Ch. 144 ; 101 L. J. Oh. 
333; 147 L. T. 276, C. A. 

592b. Devise ** free & clear of all taxes St 

incumbrances whatsoever.**] — Re Veai^’s 
Will St Codicti/j, Malone v. Jambs (1931), 
75 8oL Jo. 780, C. A. 

593. Add* Annotatiovia : — Consd. lie Armagbdale, 
Craig V. Armaghdale (1928), 44 T. L. R. 239; 
FJeetwood-Hesketh v, Fleetwood-Hesketh, 
[1929] 2 K. B. 65. Folld. Re Hulton. Hulton 
V. Midland Bank Executor & Trustee, Ltd. 
(1930), 99 L. J. Ch 316. 

593a. Application to sur-tax — Devise free of super- 
tax.] — Where a testator who died before 
1927 has directed under his will that liis 
trustees shall pay to an annuitant out of the 
income of the trust estate “ a clear yearly 


sum after paying or deducting income taac 
St super- tax,” the proportion of the sur-tax 
payable in respect of the annuity under the 
provisions of Finance Act, 1927 (c. 10), 
s. 88, &; Finance Act, 1928 (c. 17), s. 15, is 
payable out of the income of the trust estate. 
In every essential feature super-tax St sur-tax 
are the same tax. — Hulton, Be, Hulton v. 
Midland Bank Executor St Trustee Co., 
Ltd., [19311 1 Ch. 77; 99 L. J. Oh. 816; 
144 L. T. 343 ; 46 T. L. B. 348 ; 74 Sol. Jo. 
233. 

Annotation Refd. Re lleckitt, Reckitt v» Rookltt, [1932] 
2 Ob. 144. 

625. Add, Annotation : — Refd. Re Shee, Taylor v, 
Stoger, [1934] Oh. 345. 

682. Add, A nnotation : — ^Refd. Re McKee, Public 
Trustee v, McKee, [1931] 2 Oh, 145. 

654. ylwno^a^ion .* —Folld. Re Thompson, 

Public Trustee v. Husband, [1936] Ch. 670. 

662. Add. AnnotaUon : — Consd. Rc Webst;er, Goss 
V. Webster, [1937] J All E. B. 602. 

708. Add. Annoiation : — Refd. He Wtd>ster, Goss 
V. Webster. [1937] 1 All E. B. 602. 

777. Add. Annotation: — ^Refd, British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933J 2 K. B. 616. 


PART VI. SECT. 3, SUB-SECT. 2. 

593 i. Application to svr-tax—Lia- 
hility of reaid, m of estate — Method of 
ealcidation .\ — Testator dlroctod bis 
tniatees to pay to eacU of Ills two 
(laiijybters an annuity of £.5,000, to 
lioUl the residue of his (Wtate for his 
son in liferent & bis son’s ohlldim In 
foe ; further provided : “I hereby 
specially provide & declare that the 
income tax payable from time to time 
upon the said annuities . . . shall be 
parable out of . . . the Inoorao of the 
residue.** It had previously been 
decided that, luader this provMou, 
super-tax as well as income tax on the 
annuitieB was payable out of the in - 
eonie of the residue. Both daughters 
had income from other sources :-~- 
Held : the Intention of testator with 
regard to sur-tax was that the income 
of the residue should bo burdened only 
with the amount of tax which would 
have boon payable if the annuities had 
been the only income of the annuitants. 
— BAmu’B Trustees v. Baird, 119331 
S. C. 553.— SCOT. 

n i, .1— By his trust disposition 

& settlement testator directed his 
trustees to dispose of '* the free aunual 
Inoomo of the residue of Ids moans & 
estate between tho date of bli^ death, 
which was May, 1925, & Maitinmas, 
1931 iinier alia), as follows; (1) By 
paying to an adopted daughter ‘ an 
annual allowance of £600,** whioJi he 
d(XJlarod to be alimentary *, (2) by 

raying in oortalu events, to each of her 
daughters ** on annual allowance of 
£100**; & (3) by paying, in certain 
events, to each of her sons “ such an 
annual allowance as my tnisteoa In 
their solo direction . . . shall think 
right & proper, but not exceeding 
£100.** Testator also directed “My 
trustees shall accumulate whatever 
balance may remian of said annual 
income, all accumulations of inoomo to 
be added to the capital of my estate & 
dealt with as residue ** ; — Held : Rie 
annual aUowanoes fell to be paid under 
deduction of income tax.— H uoter s 
rRUSTEBfl V. MiTCHBLI., 11930] S. C. 
97S.-^SCOT. 


u ii, — Bejjuest free of income tax 
supex tax. 1— Testator hoquei^hod to 
lis wife an annuity of “ five thousand 
rounds to be iiaid £j*ec of income tax ic 
jup( 5 r tax which shall bo borne by my 
:ru6t estate to tho relief of my wife, 
rostator’s wife waa possessed of inoomo, 
ipart from tho annuity, amounting to 
a ,600 a year. 8he received from tho 
[nland Revenue Authorities repay- 
went of tho personal allowances pro- 
dded in the Income Tax Acts ; — 
Field .* (1) the te8tator*a trustees wore 
! 30 und to pay a proportiou of tho total 
uir tax assessed upon his wid(^ 
3 qulvalent to tho proportion which the 
amount of the annuity, with mcome 
tax & sur-tax thereon, boro to her total 
income ; (2) in oisoortainiiig tho ainoimt 
tho income tax & sur tax of which 
they were bound to relieve tho widow, 
the* trustees wore not entitled to take 
into account, by way of deduction, the 
amount of tho personal allowances 
repaid to hor. — Richmond’s Trustees 
0. Richmond, £1935] S. O. 685. — 
SOOT. 

„ £ 11 . ** Free of all duties 

taxes.**]— An annuity given “to be 
paid clear & free from all doduotions 
whatsoever & free of all duties & 
taxes ** is to be paid free of both 
Income-tax St unemployment-relief tax. 

RICHARDS, RTOHARDS 0. RlCU- 
ARDS [1935] N. Z. L. R. 909. — N.Z. 

iy. /excessive tax reiniid— 

Whether annuitant entitled. A 
testator, who died in 1919, 
trust disposition & settlement tooted 
his trustees to pay to Ins wile, who 
Burvived Wm, an alimentary annuity of 
“ Throe hundred pounds per annum tree 
of all deductions Including ihoome 
tax.** From 1919 until 1927 , when the 
widow intimated to the trustees th^'t 
8h(? elected to claim her righte of ^ 
relU',ko Sc teroo. Sc thereafter until 
when hor claim was 
trustees paid to her the 
of her annuity. Through()ut tho whojo 
period they accounted to 
ilevenue for inoomo tax on the £300 
at the current rate or rates, A in each 


year thtsy got tho widow to reclaim a 
proport/ion of tho tax paid by them, rc- 
I»rcHenting the p(;r8onal allow'^ancos to 
which she was entitled, 'rheso claims 
over tho period amounted to 
£630 17fi. 6d., &, 08 &: when paid to 
the trustoos by the Inland Revenue, 
thov w'ore credited to the trust. A 
question having orison as to whether 
these sums fell to be reiioid to the 
widow, or remained part of the general 
trust estate, a petition for directions 
was presented to tho cX. by the solo 
trustee then acting ; — Held : the 
widow WOK not entitled to tho sums in 
question, the only obligation of the 
trustees being to keep her indetnnia 
quoad income tax, to the effect that, 
if more tax was paid than ought to 
have been paid, tho excess, when 
recovered, belonged to the trust estate. 
— He Milne’s Trustees, [1936] 8. 0. 
706.— SCOT. 


se. JuriadicHon of court— Iidand 
Revenue, not represented.] — Under an 
agreement contained in missive letters, 
(,he proprietor of a business agreed to 
sell his interest in it for a sum payable 
In cash Sc an annuity “ payable 
quarterly during his lifetime, out for 
a minimum of five years.** On his 
subsecuent refusal to enter into a 
formal agrcMiment embodying the terms 
of tho missives, the purchaser brought 
an action for implement, & {%nt^ ubo) 
for declarator that the annuity fell 
bo bo paid under deduction of income 
tax. The Inland Revenue wore not 
called as parties to the cause. De- 
Fetider pleaded that the declaratory 
oouclusion was incompetent in the 
absence of the Inland Itevenue:— 
Held : the question whether the 
annuity was or was not payable under 
deduction of Income tex could com- 
oetently be determined although the 
I’eprescntatives of the Inland lievenue 
bad not been convened ; & „ Pl®^ 

[•epellod.— ALLEN (David) & Sons, 
BiLLPOSTiNO, Ltd. v. InlandJ^^venuk 




sf. Intention of testaior,]—Rx KoaERS 
(1936), 5 F. L. J, (Can.) 213. — CAN, 
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Part VII. — Forfeiture and Extinguishment of Rentcharges 

and Annuities. 


810. After this case add Money paid in Ignoratice 
of death of annuitant — Recovery of .] — See 

CoNTOACT, No. 3081a.’' 

814. Add. Citation ;~^138 L, T. 131. 

Add. Annotations : — Refd. He Draycott S. E., 


[1928] Oil. 371 ; Armstrong v. Estate Duty 
Oomr., [1937] 3 All E. It. 481. 

821. Add. Amtotaiion : — Refd. Hyman v. Hyman, 
Hughes v. Hughes, [1929] P. 1. 


Part VIII. — Recovery of Rentcharges and Annuities 


906. Add. Annotation : — As to (2) Expld. Grant v. 
Edmondson, [1931] 1 Oh. 1. 

907. Add. Annotation : — Consd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

908. Add. Annotation : — Consd. Grant v. Edmond" 
son, [1931] 1 Ch. 1. 

911. Add. Annotation : — ^FoUd. Grant v. Edmond- ^ 
son, [1931] 1 Ch. 1. 

912a. .] — The benefit of a covenant to 

pay a rentcharge does not run with the rent- 
charge at law, but the covenant is only in 
gross. 

By deed dated Apr. 26, 1867, the Earl of 
W., the tenant for life of the W. estates, in 
exercise of certain powers under a private 
Act, conveyed part of the settled lands to E. 
in fee simple ; & E. granted thereout to the 
Earl & the person or persons who would for 
the time being have been entitled to the 
receipt of the rents & profits thereof if the 
conveyance had not been made yearly & 
for every year for ever thereafter the rent of 
£142 7s. 3d. There were the usual powers 
of distress & entry & a covenant by the 
grantee for himself, his heirs, exors., adminis- 
&ators & assigns with the Earl his heirs & 

3 s So other the person or persons who 
for the time being have been entitled 
as aforesaid that he, the grantee, his heirs So 
assigns, would pay the yearly rent thereby 
reserved to the person or persons entitled 
thereto under the reservation thereinbefore 
contained. The Earl died in 1882, So under 
So by virtue of various deaths So two successive 
disentailing deeds So resettlements the W.- 
estates passed ultimately to the present 


infant tenant in tail So became vested in the 
pltfs. as statutory owners thereof. In none 
of those title deeds was there an express 
assignment of the benefit of the covenant 
to pay the rentcharge. E. died in 1887, 
leaving a will of which the first deft, was 
exor., he So the other defts. being the present 
trustees thereof. In 1920 the trustees sold 
So conveyed the land conveyed to their 
testator in 1867 to W. in fee simple, subject 
to the rentcharge & to the covenants on the 
part of the grantee contained in the con- 
veyance of 1867. In 1927 W. became bkpt., 
& by an order of Aug. 8, 1929, the bkpt.’s 
interest in the land was vested in pltfs. in 
fee simple. Payments of the rentcharge 
having ceased be made since Dec. 25, 
1927, pltfs. brought this action for payment 
by defts. of £231, the arrears which accrued 
down to the date when the land was vested 
in them; — Held: (1) notwithstanding the 
absence of express words of limitation a 
perpetual rentcharge had been effectually 
created ; (2) the benefit of a covenant to 
pay the rentcharge did not run with the rent- 
charge ; (3) Real Property Act, 1845 (o. 106), 
8. 5, now Law of Property Act, 1925 (c. 20), 
8. 56, did not affect the second question, as 
the sect, only applied to covenants which 
ran with the land or property. — Grant v. 
Edmondson, [1931] 1 Oh. 1 ; 100 L. J, Oh. 1 ; 
143 L. T. 749, 0, A. 

948. Add. Annotation : — Consd. Grant v. Edmond- 
son (1031), 100 L. J. Oh. 1. 

963. Add. Annotation St. Pierre v. South 

American Stores (Gath So Chaves), Ltd., 
[1936] 1 K. B. 382. 
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REVENUE. 

Part I.— Authorities Controlling the Revenue. 


2. Add, Annotation : — Befd* North Charterland 
Exploration Oo. (1910), Ltd. v. R. (1930), 99 
L. J. Oh. 483. 

3a. Appropriations in aid— Payment for armed 
guards for British ships.]— There is no legally 
enforceable duty on the Crown to protect 
British subjects from danger in foreign parts 
& to provide armed guards for British ships. 
Shipowners who require those services must 


Part IV. — Duties 

53. Add. Annotation : — Generally^ Refd. Miller 
(Lady) v. I. R, Oomrs. (1930), 15 Tax Cas. 25. 

55a. What amounts to.l — Re Windsor 

Steam Coal Co. (1901), ltd. (1928), 165 
L. T. Jo. 32. 

55b. Whether rent includes supply of free 

coal.] — Under a mining lease tlie rent 
included an obligation to deliver a certain 
quantity t)f coal to the lessor or other sueli 
persons as they appoint & to their agents & 
to such person or persons as such agents shall 
appoint. The value of the supply of such 
coal was excluded from the assessment of 
rent for the purposes of Mineral Rights Duty 
& Royalties Welfare Levy under Finance 
(1909-10) Act, 1910 ( 0 . 8), s. 20 //cZd ; 


pay for them if the Crown requires them to 
pay. The payment, when made, is sanctioned 
& controlled by Parliament in the Appro- 
priation Act under the system of appropria- 
tions in aid under the Public Accounts & 
Charges Act, 1891 (c. 24). — China Navigation 
Co., Ltd. t?. A.-C., [1932] 2 K. B. 197 ; 101 
L. J. K. B. 478 ; 147 L. T. 22 ; 48 T. L. R. 
375 ; 18 Asp. M. L. C. 288, C. A. 


on Land Values. 

the value of such supply of coal was wrongly 
excluded. ‘‘ Reuit “ rental value in 
the above sect, are not confined to rent as 
known at vommoii law, but apply to every 
jjart of the consideration for the right to mine 
the minerals, — Hatiierton v. Inland Rev- 
enue CoMtis., [1936J ) All E. K. 008 ; 80 
• Sol, Jo. 380 ; sub norn. Inland Revenue 
Oomrs. v. IlATiraRTON (Lord), fl930] 2 
K, H. 310 ; 105 L. J. K. B. 285 ; 155 L. T. 
415 ; 52 T. L. R. 308. 

81. For “ [1914] 2 K. B. 192 read [1914] 
3 K. B, 192.** 

Add. Annotation : — Refd. Simbro Trading Co. 
V. Posogrraph Parent Corpn. [1929] 2 K. B. 
266. 


Part V. — Customs Duties. 


70a. Baggage of passengers ” — What amounts 
to — Parcels of cinematograph films.] — Sup- 
pliant, who was a producer of cinematograph 
films, was informed towards the end of June, 


1925, that such duties would probably be 
imposed. Ho went to Berlin, where he had 
six films, which he packed in cardboard 
boxes. He took them to the railway station 


PART II. SECT, i, SUB-SECT. 1. 

sa. Power to reward informer-^ 
Validity of agreement before receiving 
information.) — Held : Inland Revenue 
Heprulation Act, 1890, b. 82, does not 
warrant the Comrs. of Inland Revenue, 
or the Treasury, l)efore receiving In- 
forniatlon from an Informer, in enter- 
ing into an agreement with him ae to 
the payment of a reward. — R iach v, 
Lpim Advocate. [1932] S. C. 138; 
18 Tax Cas. 18.—SCOT. 

so. Tariff Board — Extent of juris^ 
didxon .) — The Tariff Board, aa con- 
stitiitod under o. 65 of the statutes of 
1931, has no authority to determine 
auestloiiB of law as distinct from 
questions of fact. The Tariff Board 
has no authority under that Act to 
oetOTmine that the orders of the 
Minister of National Revenue, fixing 
values for duty of goods, under the 
authority of sect. $ of the Customs Act 
Prior to the enactment ol c. 7 of 1932- 
were annulled ^ ceased to be 
from the date of the last- 
mentioned enaotmont In rosneot of 
gp^s entitled to entry under the 
British Preferential Tariff. The de- 
cMons of the Tariff Board, when 
ajtlng under the provisions of Part II, 
of , Its ponstttutory Act, as to the 
of goods for duty purposes, are 


subject to tho approval of the Minister 
of National Avenue . — He Taiupp 
Board op Canada Jdris^diction Kk- 
FERKNOE, [19341 S. C. R. 638 ; 4 D. L. R. 
193.— CAN. 


PART II. SECT. 2, SUB-SECT. 2.— A. 

13 i. ObstruMion of officer — What 
amounts — A person driving a car 
who refuses to stop when ordered to 
by a Customs olficor is guilty of wil- 
fully obstructing a public ofilcer. — 
R. V, Griffin, {1935] 2 D. L. R. 603 ; 
9 M. P. R. 84 ; 63 O. O. C. 286.— CAN. 

sf* Improper refusal' of importa- 
tim — Infanxiion: 1— 'Injunction granted 
against member of customs department 
for preventing the importation of tho 
Pacific Dally Riming Form as bcijig in 
contravention of sect. 236 (f/) of the 
Criminal Code.— H ardy v, 1R>poood 
( 1936), 65 Can. C. O. 400 ; 50 B. O, K. 
392.— CAN. 

PART n, SECT. 2, SUB-SECT. 2.- 
B. (b) ii. 

89 U, Seimtre outside i'brfsmile 

Mabon «. Oom», IIS*®!.* 
D. L. R. 263 ; 49 Can. Grim. Cas. 276. 
—CAN. 

■X. Petition of ripW.l— The Orown 
is liable on a petition of right for the 

9 


I wrongful seteure of goods by customs 
officer, & such petition may be brought 
by a friendly alien. — ^M ajssein v. R., 
{19351 1 D. L. R. 701.— CAN. 


PART V. SECT. 1. SUB-SECT. 1. 

bb i. Meaning of ,) — “ Value for 

duty *’ whertwer used in the Customs 
Act & amondmonts has refoi*ence to 
the basis on which the true amount 
of duty ad> valorem is payable, 5: to 
nothing else. — R. v. Cornet, [1928] 
2 D. L. R. 767 ; 49 Can. Crim. Cas. 
200 ; 61 0. L. R. 5S3.— CAN. 

sc. Goods transferred unihin territorial 
waters .) — ^Where goods are transferred 
within tho territorial waters of Canada, 
without the intention of fraudulently 
rcland^.ng or bringing the same back 
into Canada, no offence is committed 
imder Customs Act, — C ook v, R., 
[1928] Exch. 0. R. 49.— CAN. 

sf. Offence, of smmjglvng—Not com^ 
pletc until opyorhinUy of reporting to 
Ovstoms House J— R, v. Langillb, 
[1932J 2 D. L. R. 226 : 57 C. C. C. 151 ; 

4 M. P. R. 473.— CAN. 


Vessel stranded to avoid 
capture.]— Sect. 203, para. 4, of Cus- 
toms Act, which applies only to 
vessels arriving within three miles of 
the coast of Canada, sect. U of the 
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on June 29, 1925, & registered them through 
to Victoria Station, London* Suppliant & 
his wife travelled by the same trains <fe boat 
in which the Glms were conveyed. At Folk- 
stone, in answer to the inquiry by tiie 
Customs officer whether he had anything to 
declare, suppliant produced the registration 
receipt & pointed out the boxes of Sims, but 
the Customs officer said he had no authority 
to deal with them there & then. At Victoria 
Station, which was reached at 9.30 p.m. 
on Jime 30, after the latest hour for entry 
of goods, the films were detained on the 
ground that they were liable to forfeiture for 
non-entry. Later, the Customs authorities 
offered to waive the forfeiture on payment 
of the duty under the new Act to which they i 
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were liable if entered after June 30, but sup- 
pliant declined to pay the duty. After 
correspondence & negotiations extending 
over several years, the suppliant claimed by 
petition of right the return of the dims & 
damages for their detention : — Held : the 
films were not “ baggage of passengers ** 
within Customs Consolidation Act, 1876 
(c. 36), 8. 66, but were merchandise, & not 
having been duly entered with the Customs 
on June 30, 1925, they were liable to the 
duty imposed by the Finance Act, 1925 
(c. 36). — Bitcklanp V. R., [1933] 1 K. B. 
767 ; 102 L. J. K. B, 404 ; 148 L. T. 557 ; 
49 T. L. R. 244, 0. A. 

Annotation: — ^Refd. Piddlngton v. Co-operative Insurances 
Society, Ltd., [1034] 2 K. B. 23B. 


same Act, whloli impliedly allows tbe 
master of a vessel opportunity of 
complying with its conditions before 
being deemed to have committed the 
oifonce of smuggling, have no applica- 
tion under the following circumstances 
of this case : a vessel, on board of which 
were both applts., having cleared from 
L6vis, opposite Quebec, for Gaspd, 
stopped somewhere below Illmouski 
to take over from a schooner a cargo 
of liquor & thMi turned hack to try & 
land those smuggled goods at some 

g oint on the shores of the St. Lawrence, 

: then, to avoid capture by the Govt, 
patrol, the vessel was deliberately 
stranded Sc abandoned by its crew on 
the shores of Beaumont, within the 
limits of the harbour of Quebec, 
several hundred miles inland. — Ghbs- 
NBL w. R., Daigle v. R., [1934] S. C. R. 
519 : 4 D. L. R. 530 ; 62 O. O. 0. 81.— 
CAN. 

8h. Validity of coasting regulations, ] — 
Regs. 4 1^ of those brought Into 

force by Order In Council of Apr, 17, 
1883, which regs. 4 &; 12 were made 
under sects. 13 Sc 125 (3) of Customs 
Act, 1877, & provided (inter alia) that 
an officer of cufitoms might go on board 
a coasting vessel & if any goods had 
been unladen therefrom before the 
master had reported to a customs 
officer, the goods Sc vessel should be 
forfeited, etc., &: that no goods should 
be put out of any coasting vessel while 
on her voyage by river, lake or sea, 
were legally operative, notwithstaiiding 
that the procedure described by 
sect. 4 (1) of Merchant Shipping 
(Colonial) Act, 1869, requiring that an 
Act or Ordinance of the legislature of 
a British possession regulating its 
coasting trade should contain a sus- 
pending clause providing that tho Act 
or Ordinance sliould not come Into 
operation until Her Malesty’s pleasure 
thereon had been publicly signified 
In the British possession, was not 
obseifved. The matters dealt with in 
said sects. 13 5c 125 (3) of the Customs 
Act, 1877, Sc said regs. 4 & 12 were 
not “ regulation of the coasting trade ** 
within sect, 4 (1) of the Imperial Act 
of 1869. — ^R. V, Shearwater Co., 
Ltd., [1934] S, C. R. 197 ; 3 D. L. R. 
644.— CAN. 

si. Concealment — No manifest ,] — 
Where there Is no manifest there can 
be no concealment, Sc therefore no 
ofileuee under Customs Act, 1927, s. 4, — 
R. V, Boudreau, {1935] 1 D. L. R. 726; 
8 M. P. R. 405 ; 63 Can. O. C. 181.— 
GAN. 


PART V. SECT. U SUB-SECT. 2, 

e 1. Morin v, R. (1927), 49 

Can. Crim. Cas. 231 ; 48 Que. K, B. 
192.— CAN. 


so. Necessity for duty to cotnydy with 
Act ,] — V, Bofucowsia (1934), 63 
Can, C. O. 66.— CAN. 


PART V. SECT. 1, SUB-SECT. 4. 

r i, What ammmis to ,] — ^A 


ship is seized & forfeiture takes place 
when a “ hovering ” ship fails to stop 
on being so ordered by tbe customs 
officer. — R. v. Mason, [1935) 2 D. L. R. 
101 ; 9 M. P. R. 97 ; 63 Can. O. C. 97 ; 
affd., [1935] S. C. R. 513.— CAN. 


t (p. 220) L .]—IIeld : 

inasmuch as by the first part of sect. 
181 of Customs Act, which deals with 
the penalty for having liquor in one’s 
possession illegally, it is provided that 
the offence exists ** whether (the party 
is) the owner thereof or not,’* & in tho 
second part, where provision is made 
for the forfeiture of the llciuor or 
vehicle In which it Is being trans- 
ported, the words ** whether the 
owner thereof or not ore omitted, if 
it is proved that the vehicle used is tho 
property of an innocent party who 
claims it, the Crown has no power to 
forfeit the same. — R. v. IxBakowec, 
Damlberg Sc Eklund & Continental 
Guaranty Corpn. op Canada, Ltd., 
[1931] Ex. C. R. 137 ; 56 Can, C. C. 
150 ; revsd., 57 Can. C. C. 96, [1932] 
X D. L. R. 316.— CAN. 

t (p. 229) !i. .]— 

Held : there is no material dissimilarity 
in the essential provisions of Excise 
Act 5c Customs Act pertaining to 
seizure 5c forfeiture ; claimant having 
failed to prove that his boat had been 
illegally seized 5c forfeited, the for- 
feiture was hold good 5c valid. Customs 
Act attaching to the vehicle unlaw- 
fully used tho penalty of forfeitiue, 
independently of the guilt or Innocence 
of the owner. — Sandness v. K., [1933) 
Ex. O. R. 78 ; 4 D. L. R. 662 ; 60 
C. C. C. 220.— CAN. 


se. For failure to answer questions — 
By master of vessel.}— Held : the 
delivery of the report required by 
(^istoms Act, 8. 96 (1), to the Customs 
officer by the master was not tho 
** answer of questions demanded of 
him ” referred to In Customs Act, s. 246. 
—Parker v, R.. 11928] Exch. 0. R. 
36.— CAN. 

sf. Power of election as to penally — 
Whether power exerciseable by Revenue 
Commissioners or by Attorney -Oeneral.] 
— Held : by the High Ct., on a case 
stated, the power of election which Is 
conferred upon tho Revenue Comrs., 
as the successors of the Oorars. of 
Customs, as to which of the two 
I>enaltie8 prescribed by Customs Con- 
solidation Act, 1876. 8. 186, shall be 
Imposed for any offonoo under that 
section, must be exercised by them, 
& not by the A.-G. — ^A.-G. v, Percy, 
11929) I. R. 514,— IR. 

sg. lUegal unsMpmenl — Forfeliure of 
bonds — Forged landing eeriiftcates .] — 
The Exchequer Ct. has jurisdiction in 
an action by tho Crown upon a bond 
entered into pursuant to the Inland 
Revenue Act of Canada upon the with- 
drawal of goods from a bonded ware- 
house for the purpose of export. Upon 
the true construction of the printed 
departmental form of bond used in 
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those clrcumstancea the bond becomes 
void if the obligor accounts for the 
goods to the satisfaction of the collector 
of Inland revenue. That condition is 
performed where the collector, acting 
upon apparently genuine official docu- 
ments certifying the landing of the 
goods at the foreign port, has cancolJed 
the bond by making an entry in his 
book of record, even If, without the 
knowledge of the collector or obligor, 
the documents have been fabricated. — 
Consolidated Distilleries, Ltd. v. 
R., [1933] A. C. 608 ; 102 L. ,T. P. C. 
66 ; 149 L. T. 318 ; 49 T. L, R. 500, 
P. O.— CAN. 


8k. Damages — Measure of .] — On 
assessment of damages for lum- 
running, damages held to be the value 
of tho rum where purchased, together 
with cost of containers, local tax & 
freight, but profit on cargo was nut 
included as tnere was no evidonco of 
an available market at the i>ort of 
seizure. — C ross v. McCarthy, [1931] 
3 M. P. R. 414.— CAN. 


so. Proceedings for treble valm — Bar 
to summurj/ proceedings ,] — ^Whon the 
Revenue Comrs, have elected, under 
sect. 186 of Customs Consolidation Act, 
1876 <c. 36), to proceed for a penalty 
of treble tho value, including the duty, 
of smuggled goods, 5c have directed 
a prosecution under that sect, a Dis- 
trict Justice has no jurisdiction to 
apply the provisions of sect. 233 of tho 
same Act 5c proceed summarily, not- 
withstanding such election & direction, 
to impose a penalty amounting to tho 
single value. Including the duty, of 
sucdi goods. Only in the absence of 
such direction 5c election can the Dis- 
trict Justice proceed summarily. — 
A.-G. V, Tbatnor, [1935] I. R. 155.— 
IR. 

sp. Harbouring uncustomed goods — 
Whether proof of mens rea necessary .] — 
Doft. in a customs prosecution was 
charged with having knowingly har- 
boured uncustomed goods, viz., five 
bullocks Sc two heifers, imported from 
the Irish Free State into Northern 
Ireland, with intent to dofiaud 11 
Majesty tho King of the duties thereon, 
contrary to sect. 1 86 of Customs Con- 
solidation Act, 1876. It was also 
charged against him that he did not, 
when required, furnish proof as pro- 
vided under sect. 16 of Finance Act, 
1934, to the satisfaction of the Comrs. 
of Customs 5c Excise, that the cattle 
had not boon imported from tho lri«b 
Free State, 5c that under sect. 186 oi 
Customs Cfonsolidation Act, 1876, he 
had Inoiured a penalty of £226, being 
treble the duty paid value of tho cattle, 
for which the (Somrs. of Customs had 
elected to sue. A statement had been 
given by deft, to the police in which he 
professed to aooount for the history o| 
the cattle. No evidence was given a*- 
the hearing of the complaint at potty 
sessions contradicting deft.*s state- 
ment. At the conclusion of 
plainant’s case before the justlccH, 
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80. Add. Annotcdion: — Refd. British Trawlers 
Federation, Ltd. v, London & North Bastem 
By. Co. (1932), 48 T. L. R. 491. 

80a. To take reasonable precautions.] — Lefts. 

were a flmi of furriers who had imported from 
Russia a consignment of squirrel skins in 
Aug. 1934. Out of the consignment ten 
packages were stored by defts. in the bonded 
warehouse of pltfs. Whilst in the ware- 
house tlit^y were stolen on the night of 
Sept. '7~8, 1934. Pltfs. as bonded ware- 
housemen were compelled by law at the 
demand of the Customs to pay the duties 
on those packages out of their own moneys. 
Defts. had refused to supply pltfs. with the 
necessary funds for that purjios.e. Pltfs. 
claimed from defts. tlie amount of the duties, 
£823 17«. lOd., w’hich tlHiy had thus been 
called upon to pay to the Customs, on the 
ground that, as betwocm tlunnselves A:- defts., 
defts. were primarily liable foi* the duti<js. 
Defts. (jounterclainied for £4,119 9«. 3d. as 
being the value of the fui’s, on the ground 
that the furs were stolen by reason of the 
iKigligence of pltfs. iSc of their failure tt> 
exercise due care in the safe keeping of the 
goods : — Held : ( I ) the duty of pltfs. with 

regard to the care of tlie goods could not be 
])ut higher than that they must do what 
was reasonable. They were not- insurers 
they had established tlieir defence by satis- 


factory evidence that the precautions they 
took were such as reasonable & prudent care 
demanded. The counterclaim accordingly 
failed, as did the defence to the claim so far 
as it was based on the allegation that the loss 
was due to want of care in the custody of the 
goods ; (2) the. Customs duties on the goods 
became due from the importers at the date 
of importation remained so due until the 
goods were discharged from the custody of 
the Customs ; (3) pltfs. having been com- 
pelled under S('.ci. 85 of Customs Consolida- 
tion Act, 187G (c. 3(1), to pay th(5 duties on 
defts.’ goods wore entitled to be reimbursed 
tlie amount of the duties they had so paid. — 
Biiook’s WiiAiiF & Btjjj. Whahf, Ltd. r. 
Goodman Bkos., j 1937 ] 1 K. B. 534 ; 11936] 
3 All E. R-. 696 ; 106 L. J. K. R. 437 ; 156 
L. T. 4 ; 53 T. L. K. 126 ; SO Sol. Jo. 991 ; 
'42 Com. Cas. 99, (.’. A. ' 

Anuoiaiion : — ^Befd. The Stranna, [I9il7] P. 130. 

85. Add, Annotation As to (1) Apld. Brook’s 
Wharf Bull Wharf, Ltd. r. Goodirian Bros., 
[1937] I K. B. 534. 

85a. Goods stolen — Duty paid by ware- 

housemen.] — Brook’s Wharf & Bdu. Wharf, 
IjTD. V, Goodman Bros., No. 80a, ante, 

85b. Duty due on first entry.]-— Brook’s 

Wharf &; Buix Wharf, Ltd. v, Goodman 
Bros., No. 80a, ante. 


Part VI. — Excise Duties. 


Sub-sect. 1. — Betting Duty (Vol. XXXIX., 
p. 232). 

Note. — This Duty was abolished by Finance 
Act, 1030 ( 0 . 28), 8, 4. 

Add the following case : — 

93a. Who liable to duty — Club — Managing 


totalisator.} — A limited co. was the pro- 
prietor of a club formed for social inter- 
course. Upon the club premises betting on 
horse races was transacted through the 
instrumentality of two machines, called 
totalisators, owned by the co. & worked by 
the co.’s servants. Any member desiring to 


it was submitted on behalf of deft, that 
as no ovidoneo of mens rm on the ])art 
of d(^ft. had boon priven, deft, was 
entitled to a direetioh. On behalf of 
complainant it was submitted that by 
reason of tho provisions of sect, lb (2) 
of Finance Act, 1034, it was not 
necessary in proceeding's uuder sect. 1 btl 
of Customs Consolidation Act, 187C, 
<‘laimiug penalties for harbonriuK un- 
customed ffoods to e8ta,blish vwns rea 
on the pa,rt of deft. The justices 
refused the application for a direction 
made on behalf of deft. & convicted 
deft, of the otfence charged but stated 
a COSO for the opinion of the King’s 
Ilonch Division : — Held : tho jxistices 
wore wrong in law in holding that it 
was not now nooessary for the com- 
plainant by reason of the provisions 
of sect, lb (2) of Finance Act, 1934, 
to establish mem rm on the part of 
deft., He the onus of proving guilty 
knowledge still lay upon the prosecu- 
tion.— R. (King) v. Gass, [1930] N. 1. 
144. — IR. 


BQ. JCvasion of duty — Onus of proof.] 
—Deft, was charged at petty sessions 
on Sept. 26. 1934, with l)eing knowingly 
concerned in an attempted evasion of 
ejuatoms duty by dealing with two 
cattle imported from the Irish Free 
State into Northern Ireland with 
intent to defraud, contrary to seiit. 1 80 
of Customs Consolidation Aot, 1870, 
Die principal evidence against deft, 
was a certificate signed by order of the 
Oomrs. of Customs & Excise to the 


fTcct t-hat some of the caiiJ-^ in rcHpoct. 
f wliieh ho was charged w'oro found 
II the poHS<\s«lon or control of C. O’D.. 
n July 13, &: that on July 15 some of 
he same cattle were found In possession 
if A. M., & that C. O’D. & A. M. being 
oq Hired to furnish proof that tho goods 
lad not boon imported from t.hc Irish 
’roe State or that customs dut y had 
Kjon paid on them, did not furnish proof 
o the satisfaction ot the Corot's, of 
Justoins & Excise as provided by scot. 
6 of Finance Act. 1934. Tho jusiicoK 
K^uvicted deft, of the offence with 
vhich ho was charged, but stated a 
aso for tho opinion of tho King’s 
Icnch Division as to whether they 
vore right in law in convicting deft. 
>f the charge!!, & whether tho certificate 
•olattHl only to the goods 8c was valid 
fc admissible in evidence against any 
torson dealing wdth the goods, 'W'hothto* 
inch person is or is not named in the 
sortifleate, & whether If admissible the 
jortifloate casts tho onus of ^ proof 
ipon deft, though not named m the 
jertiffcate : — Held : the certificate? was 
vTongly admitted in evidence against- 
left. &'hi8 conviction should not stand ; 
iJso. as deft, was never rocmired to 
jxplaln his possession of the wittle 
was afforded no opportunity ol 
uaking an explanation, sofit. 16 of 
l<’inamx? Aot, 19.34, never applied t-o his 
iase, Sc the onus of proof rested on the 
iroHeoution & not on deft.— R. 
Emtsbhon) V, Haitghby, [1936] N. I. 

186.— m. 


PART V. SECT. 2. 

sm. Desfrudwn of Government imre- 
muse— No liMitif for warehouse 
ihorups.]— Rum, stored in resp.'s n^e 
n a Govt, public warehouse in Port of 
Jpain from 8c after Aug. 30, 1930, was 
lostroyed with tho warehouse by Jre 
>n June 26, 1932. In a suit by the 
L-G. of Trinidad Sc Tobago attest 
esps. for warehousing chaiges at the 
nonthly rental rate provided for in the 
•ules made under tho Ordinance : 
JeU : that tho Ordinance provided a 
lomplete scheme for the recovery of 
^rehousing charges from the owner of 
pirits warmionsed on Ids withdrawal 
►r re-warehousing of the spirits ; a 
ight to recover charges by suit was not 
iontomplate<l Sc could not be oxtraoted 
rom the terms of the Ordinance a 
ontingency such 

lot provided for & the Govt, had no 
ight to suit resps. „ ^ 

Judgment of the Supreme 
kffinned for a different reason : there 
ras not a frustrated agreement but no 
greement at all, the rights of the 
iStMos bolus whoUy iwsorib^ by 
)rdlnanoe. — ^A.-G. op Ikinidap & 

'OBAGO r. GoimON GpNT &00.,, Lto.. 

19351 A. 0.532; 104L. J. P.O. 82 ; 163 

j » Tiris'c'r YMrtTirc 


PART VI. SECT. 4, SUB-SECT. 1. 

sh. On what hets exiffible--Ready 
money office-bdHno ] — Adam, 
119291 S. C. (J.) 33.~r800T. 

bookmaker — 
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OaMs ENGUdH Am> Empibe 

vm these machines for the purpose of backizig 
horses applied to join the club pooh if 
elected as a pool member, he became entitled 
on payment of a small subscription to operate, 
& for this purpose he was supplied with 
credit vouchers of varying amounts. Under 
the rules of the pool 10 per cent, of the gross 
amount of the stakes on each race was 
retained by the co. in respect of the facilities 
provided & the expenses of management, & 
the balance was divided among the backers, 
called in the rules ** investors,** of the winning 
hot^e in the proportion of their stakes. The 
winnings for each week were paid by the co. 
from its own funds irrespective of any possible 
loss owing to dishonour of the vouchers. | 
The rules pi*ovided that the club acted simply ; 
as a distributing agent. Upon an information 
prefen'ed by the A.-G. against the co. alleging 
that the co. was liable to pay betting duty in 
re.spect of wagers on horse races made by mem- 
bers of the club by means of these machines 
it was admitted that the co. was a bookmaker 
& that the transactions in question were bets 
vdthin Finance Act, 1926 (c. 22), s. 15 : — Held: 
the bets were not made with the co., but by 
the members inLer se, & the claim of the Crown 
failed. — A.-G. v. Luncheon & Sports Club, 
Ltd., [1929] A. 0. 400 ; 98 L. J. K. B. 359 ; 
141 L. T. 153 ; 45 T. L. R. 294, H. L. 
drmotations : — Consd. National Pari-Mutuel AsBocn., Ltd. 

V. R. (1930), 47 T. L. R. 110 ; Erorett v. Shand (1931), 
145 T. L. R. 216 ; Shuttleworth v. Leeds Greyhound ' 
Assocn., [19331 1 K. B. 400 ; Streatham Cinema, Ltd. ! 
V. .Tohn McLauohlan, Ltd. (1933), 31 L. G. R. 219. Apld. i 
Eldorton v. United Hingdom Totallsator Co., [1935] Ch. ! 
373, Refd. Baker v. SDlltoe (1931), 47 T. L, R. 632; 
DanlelB v. Pinks (1930), 100 L. J. K. B. 337 ; Samuel v. 
Adelaide Club. Ltd.. [1934] 2 K. B. 69. 

93b. Employee of bookmaker,] — A book- 

maker, who held a bookmaker’s certificate 
& also an entry certificate in respect of certain 
premises, had in his service at the premises 
an employee, who received a weekly salary 


Digest Sotplement. 

& was the only penon employed there. 
The employee had sole charge of the premises 
in the absence of the bookmaker, who 
attended race meetings in other towns during 
the fiat racing season, So had on one occasion 
been absent from thp premises for ten days 
consecutively. Although the employee had 
no authority to open new accounts in the 
absence of his employer, he could accept 
personal bets So bets over the telephone. 
So he had said that he had no responsibility, 
but answered the telephone Sc recorded 
messages. On a certain date the employee 
when in sole charge of the premises was seen 
to take two or three bets on the telephone 
So enter them upon a slip, he himself not 
holding a bookmaker’s certificate. On proof 
of these facts :—Held : the employee carried 
on business as a bookmaker ” within 
Finance Act, 1926 (c. 22), s. 18 (1).—La.ke 
V, Oronin, Hunt v, Cronin, [1929] 1 K. B. 
31 ; 98 L. J. K, B. 47 ; 140 L. T. 118 ; 92 
J, P. 191 ; 44 T. L. R. 819 ; 72 Sol. Jo. 546 ; 
28 Cox, C. C. 554 ; 26 L. G. R. 568, D. C. 
Payment under mistake of fact.] — See 
Mistake, No. 36a, ante. 

Sub-sect. 6. — Other Cases (Vol. XXXIX., 
p. 232). 

93c. Safeguarding Acts — Construction — Duty of 
court to consider intention of Legislature — 
Duty on “ packing or wrapping paper.*’] — 

Powell Lane Manupacturinq Co., Ltd. v, 
Putnam (1928), [1931] 2 K, B. ‘305, n. ; 100 
L. J. K. B. 347, n. 

dmwtation ; — ^FoUd. Newman Manufacturing Co. v. Marrable 
(1930). 100 L. J. K. B. 845. 

93d. Duty on ** buttons.”] — By 

Finance Act, 1928 (c. 17), s. 9 (1), a customs 
duty is imposed on buttons imported into the 
United Kingdom. By sect. 9 (3) the ex- 
pression “ buttons ” means buttons made of 


Street "bet A — A licensed bookmaker who 
made a bet in the public street under 
circumstances which might possibly 
have made him liable to prosecution 
under Street Betting Act. 1906, held 
liable to pay the betting duty Imposed 
by Finance Act, 1926, a. 24, In refipect 
01 said bet. The section is not 
limited to bets either upon a horse race 
or upon a greyhound coursing contest, 
but the words &, In every other case, 
6 per cent, of the amount of the bet ” 
cover every other c*4ise of a bet made 
by a bookmaker.— A. -G. v, Meehak, 
[1932] I, R. 61.— IR. 

sk. SUduiCfry power to issue ** tax- 
paid betting pads ** — Authorised issue 
of beUing sheets Falid.)— HeW ; 
egolations made by the Revenue 
Oomrs. under Finance Act, 1926, s. 25. 
by which provision was made for the 
Issue of ** official betting sheets were 
inira vires , — ^A.-G. v, M^Lottohmw, 
[1931] I. R. 430,— IR, 


PART VI. SECT. 4, SUB-SECT. 6. 

, e. Affd, sub nom, Dominion Pbbss, 
Lm V . GosTOMB 6 o Excise Minibtbb. 

a. o. 340 ; 97 u j. p. c. 91; 

139 L, T, 338. 

f 1. Equitable mortgagee or 

pledgee realising security, 1 — The sales 
tax was not intended to be imposed 
upon the person realising, by means of 
sale, property pledged to him to secure 
a debt ; a going concern was in oon- 
tcmplation.— E. v. Dominion Bank, 
Cl 930 n D. L. R. 664 ; 11 0. B. R. 152 ; 
64 0. L. E. 448.— CAN. 

f ih man i*oHsf.H-A co. 

which oaixied on businees as a latafi 


florist went Into voluntary liquidation. 
In the course of its business, both prior 
to & during the liquidation, the oo. 
{inter alia), made up 8c sold wreaths, 
bouquets, posies, floral baskets & 
sheaves of flowers. Neither the co. 
nor the liquidator were registered as a 
manufacturer or as a wholesale mer- 
chant under Sales Tax Assessment 
Acts, 1930-31. During the course 
of the liquidation the liquidator sold 
the office furniture of the oo., which 
had been acquired prior to Aug. I, 
1930. The oo. was assessed for sales 
tax both on the sales of the floral 
articles 8c on the sale of the office 
furniture : — Held : the oo. was a 
manufacturer within Sales Tax Assess- 
ment Acts, 1930-31, 8c therefore 
sales tax would have to be paid on the 
the sales of the floral articles. Also, 
as the CO. was a manufacturer, the oo. 
was liable to^ pay sales tax on the sale 
of the office furniture, such articles, 
even though not mannf actured by the 
company, being mamifaotured goods 
within the Acts . — Be Sbabib, Ltd. 
(1932), 49 N. S. W. W. N. 196; 2 
A. T, D. 129.— AUS. 


f iU. Shorthand writers d: 

typists,] — Defts. were professional short- 
hand writers licensed under the 
Evidence Act, 1928 (Viet.), 8c typists. 
Their busineas consisted chiefly of 
reporting Judicial proceedings pursuant 
to the provisions of Evidence Act. 
They were remunerated for this work 
by fees prescribed under the Act, which 
oonsisted of fees specified for attendance 
at the prooeedings. Including the taking 
of notes, 8c fees calculated by the folio 
for transcripts supplied to the parties. 
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Sometimes, with the consent of the 
parties, they supplied transcripts to 
other persons. They also reported 
conferences & meetings of various 
bodies. Occasionally they were in- 
structed to take shoithand notes Sc not 
to supply a transcript, 8c sometimes to 
make copies of documents. Defts. 
usually supplied the paper Sc other 
materials required lor the preparation 
of transcripts. For work done other- 
wise than under Evidence Act their 
fees were fixed by private arrangement, 
8c in general approximated to those 
chargeable under the Act : — Held : 
defts. were not engaged in the manu- 
facture or production of goods or 
commodities within Sales Tax Absosb- 
ment Act (No. 1), 1030, 8c were, there- 
fore, not obliged to register or give 
security thereunder.— A dams v, Eau, 
[19321 Argus L. E. 87 ; 46 O. L. E. 

672.— AuS. 


f iv, maribuHno agent— 

Goods imported in parts A assembledi]— 
Deft. 00. is the aMributlng agent in 
New South Wales 6c C^ueensland of a 
well-known English make of motor 
cycles. The motor cycles are im- 
ported by deft. oo. from England in 
oases, each case containing all the 
parts necessary to complete a motor 
cycle, with the exception of tyres n 
tubes. Before exportation the parts 
of each cycle are assembled &, with oit. 
tyres Sc tubes retained for the purpose, 
the motor cycle is submitted to 
practical test on a road. ^ Upon 
«^val at deft, oo/s works in Sydney 
the parts are removed nom 
nairtloular case 6c re-assembled, us 

by a fed rSth the sSd of a spanner, 



any material, & whether finished or un- 
finished, of a description commonly used for 
the fastening or decorating or wearing 
apparel or household linen, not being buttons 
forming part of any other article. Beads 
or button blanks, nearly spherical in shape, 
made of trocas shell & perforated by one 
hole were imported into the United Kingdom. 
After grading them the importers made or 
completed the making of them into shoe- 
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buttons in the Uiuted Kingdom, by th€> 
insertion of shanks by means of a machine 
into through the holes, & then sorting, 
cleaning, dyeing, repolisliing & resorting 
them for shade. The cost of the shanking 
was one-seventh of the total cost of the com- 
pleted article ; material, labour & a pro- 
portion of overheads ; — Keid : in decimng 
what is the meaning of the expression ** un- 
finished’* button in sect. 9 (8), the ct. should 


SCf tyros & tubes locally purchased 
having been fitted thereto, the motor 
cycle is then ready for sale : — Held : 
deft. 00 . Is not a manufacturer within 
Sales Tax Assessment Act (No. 1), 
1930, Is not obliged to register as 
such. — InviNo V, MtJNKO & Sons, Ltd. 
1932), 46 O. L. R. 279.— AUS. 

u i, Imported goods — 

Change in form on coming out of bon/L ] — 
Held ; where goods Imported are so 
changed before taking them out of 
the bonded warehouse for oousmnption 
that they take on a form altogether 
different from that In which they wore 
imported, the sales tax, under the 
Special War Bevenue Act, lOlT), should 
be calculated on the sale price of the 
goods after such change, & not upon 
the duty-paid value thereof as Imported 
in bulk. — 11. V, Dominion Distilleuy 
P nonuoTS Co.» [1928J Exch, 0. R. 170. 
—CAN. 

u ij, ' Exempting reguiUdion 

of Minister of Customs efi* Excise — 
Necessity for strict compliance,] — A.-G. 
POH 04NADA V. Goldberg (Ont.), 
[19291 1 D. L. H. 711.— CAN. 

n iii, Sale by manufacturer 

to sales agency — Tax computed on price 
chained by sales agency to trade^Y—IX, 
V, Oapuano & Pasquale Go. (Que.), 
[19291 1 D. L. R. 1004.— CAN. 

n iv. .1 — A.-G. 

FOR Canada V. Coleman Products Co. 
(Ont.), [19291 1 D, L. R. 658.— CAN. 

n Y, On beverages.] — The 

word “ beverages ** In Sebed. II. of 
Special War Revenue Act, 1915, con- 
trols the whole classification of tlio 
products refeiTed to in that portion of 
the sched. which Is Introduced by said 
word. Tbe product in question herein 
which was sold by deft, to “ bottlei's ” 
&, after certain ingredients were added 
to It by the latter, was sold by them 
to the consuming public : — Held : not to 
be a ** beverage in the condition in 
which it was when soJd by deft. — R. 
i>. WmsTi.B Co. (OP Canada), Ltd., 
[1929] 3 W. W. R. 30 ; 38 Man. L. R. 
347 ; Gffd., [19301 1 W. W, R. 92 ; 1 
D. L. R. 1000 ; 38 Man, L. R. 420.— 
CAN. 

n vL Market price ,} — The 

shares of both deft. cos. outside of 
qualifying shares, were owned & held 
by P, Co. of Delaware, U.S.A. Pre- 
vious to 1924, O. Co., Ltd,, manu- 
factured & sold soap & toilet articles 
at Toronto & in that year P. M. Co. 
(Ontario), Ltd., was organised to take 
over the manufacturing end of the 
business. The business of both ooa. 
was carried on in the same premises & 
the officers of both were the same. 
The manufacturing oo. sold the majot 
portion of its products to the selling 
CO. on the basis of costs plus 16 per 
cent, profit. The Crown claimed that 
the manufacturing, or alternatively 
both cos, were liable for the sales tax 
upon the basis of the sales price to the 
public by the selling oo.. namely, the 
market price, .* the selling price 
arranged between the two deft, cos. was 
not the sale price within the statute. 
In a taxing statute where the tax is 
based ou the selling price of goods, sale 
price can only mean the market price 
unless there are express words sasdng 
it is some other kind of price. — R. e. 
Coloatb-Pat4Moi.tvb-Pbet Oo., Ltd. 


& Palmolive Mat^tpaoturing Co. 
(Ontario), Ltd., [1932] Ex. O. R. 
120 j varied sub nom. Palmolivk 
Manufacturing Co, (Ontario), Ltd. 
V, R, & Solgatb-Palmolivb-Peet 
Co.. Ltd., R. v , Colgate-Pai.molive- 
Pkbt Co., Ltd. & Palmolive Manu- 
PAcrruiaNQ Co. (Ontario), Ltd., [1933] 
S. C. R. 131 ; 2 D. L. li, 81.— 

GAN. 

n vii. Selling price,] — 

Reap. CO. was engaged in the biiainofls 
of wholesale dealers in, & dyers & 
dressers of, raw furs : It purchased 
raw furs or skins, dressed & ayed them 
& then sold them to other fmriers or to 
retaiJers. Resp. i)aid the tax com- 
puted on the actual selling price : but, 
claiming that it should have been com- 
puted on the curront market value 
of tbe dressed furs, under the regula- 
tion quoted below, reap, sued to recover 
the amount alleged to have been over- 
paid, i.f. it urged that it should have 
only paid the tax imposed on dyers & 
dressers who wore performing that 
work for others . — Neld : the sales 
mado by reap, were sales within the 
scope of sect. 86 of Special War Revenue 
Act ; Sc the tax payable by resp. should 
be computed on the actual selilug price 
of the dressed furs & not on its cim'ent 
market value. — R. v, Vandeweghe, 
Ltd., H934J S. C. R. 244 ; 3 D. L. li, 
67.— GAN. 

n viii. Inclusion of excise 

tax,] — Reap., a licensed manufacturer 
under Part XIII. of Special War 
Revenue Act, manufactured Sc sold 
playing cards. It paid the sales tax on 
all cards sold, said tax being computed 
on the sole price of the cards exclusive 
of the excise tax Imposed by sect. 82 of 
the Act. The Crown contended that 
the sales tax should have been com- 
puted on the sale price iuoluding tbo 
excise tax : — Held .* the excise tax 
should have been included in the sale 
price of such cards for the puimose of 
calculating the sales tax. The de- 
finition of ** sale piice ** In the Act is 
very comprehensive : “ sale price is 
inclusive of every item entering into the 
price just before the consumption or 
sales tax is added Sc must therefore 
include the excise tax. — R, v. Con- 
solidated Lithographing Manu- 
facturing Co., Ltd., [1934] S. C. R. 
298 ; 2 D. L. R, 161.— CAN. 

o. affd. sub nom. Bradshaw v. 
Minister of Customs & Excise, 
[19281 2 D. L. R. 352 ; [1928] S. C. R. 
54.— CAN. 


o i. Exemption of goods exported 

— Onus of proof.] — Held: the Act 
being a taxing statute, must be con- 
strued strictly. Sc the onus was upon 
the Crown to show that defts. came 
within the taxing provisions, but 
the exemption of goods ** exported ** 
being In the nature of a pujvlso, it 
was incumbent upon defts. to plead 
It, Sc the onus was upon them to show* 
that they came within it. — R. v. 
GOODERHAM & WoRTS, LTD., [1928] 
3 D. L. R. 109 ; 62 O. L. R. 21 8.— €AN. 


O li. Meaning of export.}-^ 

The words "sale” St •*expoi’t as used in 
the Act, mean a sale Sc export by the 
manufacturer or producer, the exporta- 
tion being an act consummating a trans- 
action to which the tax does not apply* 
The language of the proviso relates only 
to exportation by the manufacturer. Sc 
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cannot be extended to a case where 
the manufaoturer loses control of the 
goods by selling & di^osing of the 
same to a purchaser In Canada. — R. v. 
Frowde, Ltd., [1929] 2 D. L. R. 721 ; 
Ex. C. R. 119 ; affd., [1930) S. 0. R. 
375 ; 2 D. L. R. 7^6.— CAN. 

o ill. .1— Spc^oialWar 

Revenue Act, 1915, of Canada, as 
amended by later statutes, imposes 
gallonage tax and the sales tax upon 
spootfled goods, including beer, manu- 
factured in Canada. It is provided, 
however, that gsllouage tax shaU not 
be payable “ when such goods are 
manufactured for export under regula- 
tions prescribed by tbe Minister of 
Customs & Excise,’* Sc that sales tax 
shall not be payable on ** goods 
exported,** with a provision for a 
refund on “ domoKtio goods exported 
under regulations ** similarly pre- 
scribed : — tJeld : the exoraptlon from 
gallonage tax. like that from sales tax, 
applied only to goods actually exported. 
Sc it operated although no regulations 
had been prescribed ; & an export of 
beer to the XI.S.A. was within the 
exempting provisions although the 
import was contrary to the law of that 
country. Further, beer sold to a 
purchaser in tbo XT.^.A. w^as within 
the exemptions whore it had been 
consigned to him at a Canadian port. 
Sc was proved to have been shipped 
from there Into the U.S.A. in smaller 
consignments, mostly to sub-pur- 
chasers. — Carling Export Brewing 
& MAuriNG Co., Ltd. v. R., 11931] 
A. C. 435 ; 100 L. .T. P. C. 140 ; 146 
L. T. 26 ; 47 T. L. R. 319. P. C.— CAN. 

Q Iy, Exemption of magazine — 

WheU <«,] — Held: the pamphlet in 
question, printed by deft, monthly for 
the Canadian Kodak Co., Ltd., & 
called “ Kodakery,** was a " ma^- 
zlne,*’ & as such exempt from sales 
tax. The word magazine ” In the 
ox(unpting provision Is used in Its 
ordinary sense SC must ho construed Sc 
applied in that sense. Its meaning in 
ordinary usage discussed, with regard 
to its application to the pamphlet in 
question. — Mtln-Bingham I^iuntinq 
Co.. Ltd. v. R., [19301 S. O. R. 282 ; 
2 D. L. R. 263 : revsg., R. v. Miln- 
Bingham I*kinting Co., Ltd., [1929] 
Ex. 0. U. 133.- -CAN. 

u V, Oovernmenf charge on assets 

of person indebted for sales taxes — 
Meaning of assets.] — ^In 12 Sc 13 Goo. V,, 
o. 47, H. 17, whioh sect, gave the Crown 
a first oha-ige on the assets of a person 
indebted for salcis taxes, the word 
“ assets ** waj^ not intended to include 
any other assets than such as were 
the property of tbo debtor at the time 
his assets wei*e sought to bo 
administered or distributed. — R. v, 
Hyrs, [1928J 2 W. W. R. 253.— CAN. 

o vl. .] — Goodman 

Sc A.-O. FOR Canada v. Bank of 
Toronto <1 924). 56 0. L. R. 818.— CAN, 

o vil. Effect of eccfloTV— 

Priority of Crown on insolvency — Not 
Urn.] — R. V. Dominion Bank, [19301 
1 D. L. R. 664 : 11 0. B. R. 152 ; 64 
O, L. R. 448.-^AN. 

o viii, — ^Idafdliiyofumrehaser 

of goods not subject to tea:.]— R. v, 
JAOK Pine Lumber Co. & Oanadi.^ 
Bank of Oommbroh, [19281 4 D. L. R. 
976 ; [1928] 3 W. W. R. 419.— CAN. 


English and Empiee Digest Supplement, 


o ix. Liabitity ofpurchaeer 

without notice.] — bank advanced 
money to a manufacturer, took an 
assi^ment of a chattel mtgo. on his 
assets &: seized & sold thereunder 
without knowing: that he was indebted 
to the Crown for sales taxes & without 
inquiring: into the question. The 
Crown issued an Information claiming: 
damagres for conversion, the seizure 
being alleged to constitute the con- 
version, & a declaration that the bank 
was indebted to the Crown for the 
taxes collected by the manufacturer 
& paid to the crt^dlt of his account 
with the bank. The mortgaged goods 
were still intact on the manufacturer’s 
premises : — Beld : no liability had 
been established against the bank. — 
R. V. BANQtTK Canadienne Nation ale 
(Man.), [1920] 2 W. W. R. 668 ; ajCTd., 
[1930] 2 W. W. R. 686; 4 D. L. R. 
441 ; 39 Man. L. R. 108.-~CAN. 

ox. By one company for 

another-^ Joint control.} — Deft, co. 
manufactiued bricks & sold its entire 
outiiut to the V. Co., paying the sales 
tax on the sale price of such bricks. 
The V. Co. sold these bricks by retail 
together wdth other builders* supplies, 
& bricks purchased from other manu- 
facturers. For all practical purposes 
the control of both cos. was In one J. A. 
W. & his wife. The Crown contended 
that the Victoria Co. was merely the 
agent of deft. co. In the sale of Its 
bricks & that deft. co. was therefore 
taxable on the sales price of the V. 
Co, : — Held : the two cos. are separate 
entities even though controlled by the 
same persons, & though the officers & 
shareholders of the two cos. are much 
the same & the cos. have business 
relations with each other those facts 
alone do not constitute the one co. 
the agent of the other. — R. v, B. C. 
Bkiok & Tile Co., Ltd., [1936] 
Ex. C. R. 71 ; 3 D. L. R. 23,— CAN. 

Q xi, JSjfeci of repeal — Onlienof 

Croum for fares.] — He Wilnek, [1928] 
2 D. L. R. 396.— CAN. 

o xii. On liahUUu incurred 

before repeal.] — Jn view of Interpreta- 
tion Act, 8. 10, a liability for sales 
taxes under special War Revenue Act, 
1916, Sc amendments thereto, which 
was incurred prior to enactment of 
1925 Act,c. 26, s. 9, remains In force. — 
R. V, Banouk Canadiknne Nation ale 
(Man.), [1929] 2 W. W. R. 608.— CAN, 

o xiii. Ooods manufactured — By 

contractor for company.] — R, v. 
Dominion raEBS Co„ [1928] Exch. 
C. II. 122.— CAN, 

o xiv. For per8on*8 own 

use,] — ^When goods are manufactured 
8c produced in Canada, not for sale, 
but for the use of the manufacturer or 
producer, such transactions are for 
the purposes of the Act to be r^arded 
as sales. — R. v. Bank of Nova Scotia, 
[1929] Ex. C. R. 165 ; [1930] 1 D, L. R. 
721 ; S. C. R, 174.— CAN. 

o XV, Used for 

purpose for which made,] — Resp. was a 
manufacturer of lumber for sale, Sc 
consumed a portion in oonstniction & 
building operations, carried on over a 

g eriod of years, the lumber so consumed 
aving been taken from stock in Its 
yards, produced 8c manufactured in 
the ordinary course of its business of 
manufacturing for sale, & not produced 
or manufactured especially for the 
pujmose for which it was used : — 
Held: resp. was liable, under Special 
War Revenue Act, 11. S. C., 1927, 
ss. 86, 87, for sales tax on the lumber 
so consumed. The intention of the 
Act was to levy the tax on the sale 
, ' ** X, " produced or manu- 

factured in Canada, whether they 1 
sold by the manufacturer or consuim' 
by himself for his own purposes.^, 
r. Fraser Companies, Ltd,, will 
S. O. R. 490 ; 3 D. L, R. 145.— JW. 

,o xvi. Bamies.y^ 

Deft., in the course of its bui^ess as a 


manufacturer of pharmaceutical pre- 
parations, pnt np in imeclal small 
packages 8c distributed free amongst 
physloians 8c drug^ts samples of its 
products, to acquaint them with their 
character & quality. The question 
in issue was whether or not deft, was 
liable for the consumption or sales 
tax in respect of the samples, under 
sects. 86 (a) 8c 87 (d) of Special War 
Revenue Act, R. S. C., 1927, c. 179. 
Clause 4 of the special cose agreed on 
stated that ** the cost of producing 
such samples was paid by [deft.] as 
a necessary expense of business, 8c 
[deft.] in its books treated such ex- 
pense as a necessary coat of production 
of articles manufactured 8c sold, in 
respect of wlilch last-mentioned articles 
[deft.] has paid sales tax ” : — Held : 
the “ use ” by the manufacturer or 
producer of goods not sold, dealt 
with in sect. 87 (d), includes any use 
whatever that he may make of such 
goods, 8c is wide enough to cover their 
“ use ” for advertising . pmposea by 
their distribution as free samples, & 
would have covered their use in the 
present case, & the samples would 
have been subject to the tax, but for 
said clause 4 of the special case, which 
must he taken as an admission that the 
sales tax had already been paid upon 
the cost of producing the samples for 
free distribution, in which case to hold 
them now subject to the tax would 
involve double taxation, which the 
legishiture shonid not be taken to 
have intended. — R. v. Henry K. Wam- 
roLE 8c Co., Ltd., [19.31] S. C. R. 494 ; 
3 D. L. R. 754.— CAN. 

o xvii. ** Leads.**] — Deft. 

carried on both the business of a saw 
mill 8c the business of coal mining, 
manufactured at its mills leads ” for 
use In its mining operations. In some 
Isolated cases it would purchase such 
** leads ” In the market for the same 
purpose. These leads ” arc logs put 
through the mill, sawn In half longi- 
tudinally 8c again into the required 
lengths for the use aforesaid : — IT eld : 
such ** loads ” were manufactured at 
deft. *8 mill 8c used by them not in the 
course of manufacturing the same, but 
were used in a different & distinct 
undertaking or operation quite apart 
from manufacturing of the same at 
their mill, 8c they wore manufacturoil 
articles bought 8c sold on the market, 
8c clearly within the Act. — R. v. 
Miramichi Lumber Co., Ltd., [1929) 
Ex. 0. K. 172.— CAN. 

o xviii. Who is ** manu- 

facturer ” — Not merchant tailor .] — 
Minister of National Revenue v. 
OauLNTK 8c Co., Ltd., [1932] 4 D. L. R. 
412.— CAN. 

o xlx. — — .] — A 

merchant tailor Who soils by retail, 
but also makes uniforms for the em- 
ployees of cos. is not ^vithin the 
defiziition of merchant tailor in fecial 
War Revenue Act, R.8.C., 1927, so 
as to be exempt from sales tax payable 
by a manufacturer. — ^Minister of 
NA'noNAL Revenue v. Ogulnik & Co., 
[1936] 1 D. L. R. 30.— CAN. 


oxx. .] — Special War 

Revenue, R. S. O., 1927, does not 
impose any consumption or sales tax 
upon a person who, not being a manu- 
facturer by trade, manufactui'os or 
produces, for his own use & with no 
intent of disposing of it by sale or 
otherwise, an object or article, which 
is not used in connection with any 
trade or business. — ^R. v. Shelly, 
[3936] Ex. C. P. 179 ; [19361 1 D. L. R, 
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walls along with the serial number 
marked thereon by deft. These rebuilt 
tyres wore sold under the name Biltrite 
Tyres to casual purchasers or whole- 
sale dealers ; deft, also carried on a 
mail order business in such tyros : — 
Held : deft, was a manufacturer within 
the scope of Special War Revenue 
Act, B. S. O., 1927, o. 179, 8c amend- 
ments thereto. Sc liable to i)ay the sales 
Sc exedse taxes 8c licence foes provided 
in such Act. — R. v. Biltiutk Tyre Co., 
[1937] Ex. G. R. 1: affd. [1937] 
S. O. R. 864 ; 2 D. L. B. 417.— CAN. 

o xxil. To what sales applicable.] 

— Sales tax imposed by Sales Tax 
Acts (No. 1), 1930, is chargeable on 
goods manufactured tn Australia, Sc 
treated by tbe manufacturer as stock 
for sale by him by retail prior to 
Aug. 1, 1930, where such goods were on 
that date or afterwards sold, either to 
persons not registered under Sales Tax 
Assessment Acts (Nos. 1-9), 1930, or 
to persons who bad not under those 
Acts quoted their certlUcate of registra- 
tion. — Taxation Comr. v. Beard, 
Watson Sc C0„ Ltd., [1931] Argus 
L. R. 278.— AUS. 

o xxiii. Priority of Crown in 

winding urn ] — In the windlng-np of a 
CO. under Cos. Act, 1899, the Common- 
wealth Govt, is entitled to priority 
over unsecured creditors for the amount 
due from the co. in respect of impald 
sales tax . — Re Keep, McPherson. Ltd. 
(1931), 48 N. S. W. W. N. 180.— AUS. 

o xxiv, When fax exigible .] — Deft 

co., a manufacturer bf chocolate pro- 
ducts subject to the tax, sought to 
avoid payment of the Increased tax by 
accepting orders for future delivery of 
goods which were set apart In its ware- 
house & marked “ Reserved stock 
sold.” There was no identification of 
the particular goods representing the 
order of any Individual purchaser. 
When a. customer wished delivery of a 
portion of the goods ordered they would 
DO taken from the reserved stock &; 
payment made when shipped. Deft, 
noufied the Department of National 
Rovonne each month of the quantity 
of goods thus sold & later remitted the 
tax thereon calculated at the rate of 
1 per cent. The action was brought to 
recover the amount of the tax (’,a1ciilated 
at the rate of 4 per cent, upon the sale 
price of goods sold after Mar. 2, 1931, 
& delivered after June 2, 1931 : — 
Held : the tax was exigible by the 
manufacturer when the transaction 
was finally consummated by delivery 
of the goods to the purchaser, regard- 
loss of the precise date of sale, or whore 
or when the title to the goods passed 
to him. — R. V. William Neilson, 
Ltd., [1934] Ex. C. R. 124.— CAN. 

o XXV. Exemption of newspapers 

What are.] — The daily stock exchange 
shoots, issued in respect of transactions 
on the Montreal Stock Exchange & the 
Montreal Curb Exchange, 8c the weekly 
comparative reviews of transactions 
on the two exchanges fall within the 
moaning of the word ” newspapers ” 
as used in Schod. III. of Special War 
Revenue Act & therefore exempt from 
taxation under the provisions of that 
Act, — R. V. MoNTREAii Stock Bx- 
, CHANGE, R. V. Exchange Printing 
Co., 11935] S. 0. R. 614 ; 4 D. L. R. 
630.— CAN. 

o XX vi, Exemptions under Sales 

Tax Assessment Act, No, 1 — “ Cakes ” 
— Sponge.] — Sales Assessment Act (No. 
1), 1930, expressed an exemption from 
sales tax of ” pastry but not including 
cakes or biscuits ” : — Held : ** sponge ” 
came within the description of ** cakes ” 
in the Sched., 8c aocormngly that applt. 
was liable to pay sales tax. — Herbert 
Adams Proprietary, Ltd. Federal 
Combs, of Taxation (1933), 47 

C. L. R. 222.— AUS. 

o xxvii. ” Boxes, cases or 

crates ” — Beer casks .} — ^A Idlderkin cask 
Is a cask or barrel made to hold about 



VoL XXXDC.— Revenue. Cases 93d— 114a. 


consider the object of the sect., which is to 
protect the English button trade. The 
statute was directed against those who 
imported goods, which were not quite 
buttons, but upon which the bulk of the work 
had been done abroad, very little remaining 
to be done by the manufacturers in the 
United Eingdom. The bead or button blank 


was an “ unfinished button within 
sect. 9 (3). — Newman Manupacturinq Oo. 
V , Markable, [1931] 2 K. B. 297 : 100 L. J. 
K, B. 345 ; 145 L. T. 117. 

93e. Duty on buttons—** Unanished buttons— 
What are.] — Newman Manufacturing Co. 
V. Markable, No. 93d, ante. 


Part VII. — Excise Licences. 


104. Add, Citation : — 97 L. J. K, B. 36. 

112. Add, Annotations : — Generally, Refd. Appen- 
rodt V, Central Middlesex Assessment Com- 
mitteo, [1937] 2 K, B, 48 ; Leney (Alfred) & 
Co. V, Whelan (1936), 20 Tax Cas. 321 ; 
Ilobinson Bros. (Brewers), Ltd. v, Houghton 
& Chester-Le-Street Assessment Committee. 
[1937] 2 All E. 11. 298. 

114a, Sale of tobacco without licence — Offence 
depends upon place of appropriation — Supply 
of cigarettes to automatic cabinets in private 
houses.] — Two informations were preferred 
alleging the unlawful sale of tobacco with- 
out licence contrary to Tobacco Act, 1842 
(c. 93), s. 13, as modified by Revene Act, 
1867 (c. 90), ss. 8, 9. In each case the 
respective suppliers, who hod a licence 
entitling them to sell tobacco at their business 
premises, agreed to supply customers with 


automatic cigarette cabinets in their private 
houses. In each case the contract contained 
a condition : “ The place of delivery of the 
packets of cigarettes shall be place of busi- 
ness of the [suppliers].’* In each case a 
cabinet was delivered to the customer, & the 
suppliers’ representative visited at regular 
intervals the customer’s house, unlocked the 
cabinet with a key, which at all material 
times was in the suppliers* control, removed 
the coins inserted in the cabinet, & any 
remaining packets of cigarettes, for which 
the customer was not asked to pay, & 
restocked the cabinet. In the first case, on 
each occasion when the packets of cigarettes 
were brought to the customer’s house they 
were done up in cartons wfbh his name & 
address thereon, & the cigarettes returned 
were placed in the cartons & taken away by 
the suppliers’ representative. In the second 


seventeen gallons of beer when filled : — 
TIeld : the definition in Sohed. I. was 
not wide enough to exempt these 
partioiilaij articles from sales tax. — 
Fedbraiv Comb, of Taxation 
Fisher/s Cooperage Pty., Ltd. (1933), 
2 A. T. U. 377 ; 7 A. L. J. 282.— AUS. 

0 xxviii, ** Flour 

raising >Zour,) — “ Self-raising ” flour is 
not “ flonr ** within Sched. I. of Sales 
Tax Assessment Acts (No. 1), 1930- 
31. — Jaokett V, Deputy Federal 
COMR, op Taxation. [19321 S. A. S. R. 
405 ; 2 A. T, D. 203.— AUS. 


o xxix. Intention of Act — Tax on 

goods — Not on individuals ,] — Suppliant 
was engaged In the bnsincss of dressing 
& dyeing furs for others & not for its 
own aooount. It paid to reap, ceartain 
sums of money as sales tax imposed by 
Special War Revenue Act, 1915, & 
amendments thereto. Suppliant was 
prepaid or repaid by the customer, the 
tax 80 paid, being ont of pocket only 
such amoimts as certain customers 
failed to repay It. Suppliant brought 
suit to recover all money paid by it as 
sales tax, alleging snob payments to 
nave been made by mistake of law & 
ff fact : — Held : under sect. 87 (c) it 
is the goods of the owner, manufaotnred 
by the labour of another, that are to he 
taxed as a sale ; it is not Intended the 
person performing the labour should he 
taxed for the goods so manufactured 
or produced. The suppliant, not hav- 
{R8: paid the tax itself, but rather as an 
mtermodiary for Sc on aoconnt of its 
oustomoiy, has no right of action 
ag^nst the Crown to recover the same. 

& Son, Ltd. v, R.. r 1 935] 
Ex. C. R. 90 ; 4 D. L. R. 471.— CAN. 

o XXX. ** Produced or mmm- 

Mured goods **--Fi8h dr chips,]— 
The F^eral Comr. of Taxation brought 
action against deft, to recover 
. -ley aUeged to be payable as sales 
^.upon mlM >7 deft, ot ooolced fish 

neither produced nor manufaotnred 


goods within Sales Tax Assessment 
Acts Sc accordingly no tax W'as payable 
by deft. — Federal Taxation Comr, v. 
Rochester (1934), 50 O, L. R. 225 ; 2 
A. T. D. 466 ; 8 A. L. J. 65.— AUS. 

o xxxi. Sole of serrmti-hand 

goods ,] — In both these cases dofts. 
oarriod on business of purchasing 
second-hand motor vehicles, wrecking 
them & selling the parts so obtained. 
The sales were made to (a) persons who 
used them in reconditioning second- 
hand vehicles to be sold ; (h) persons 
who used them In repairing vehicles 
for onstomors; & (c) to pei^sons who 
purchased the parts for resale. The 
A. Co. also carried on business in now 
parts & accessories. The sales of these 
goods were made to the same classes of 
persons as were the sales of the second- 
hand parts. The goods wore never re- 
sold in bulk quantities : — Held : the 
sales of goods in question wore not 
subject to sales tax. — Deputy Federal 
Taxation Comb, v, Adelaide Motor 
Wrecking Co., Ltd. Sc O'Donnell 
(1934), 3 A. T. D. 108.— AUS. 


o xxxil. .] — Deft. CO. was 

registered as a wholesale merchant 8c as 
a manufacturer. Its buslnesB was in 
electrical goods Sc it sold them retail 
as well as wholesale. Part of Its busi- 
ness was in second-hand goods which 
were In some cases repaired prior to 
re-sale. Daring the period from Feb. 
1931 to Nov. 1932 sales of second- 
hand goods amounted to £970 16s. Hd, 
in value. These sales were to un- 
registered persons or to regfstered 

S eraons who did not quote their certi- 
cates. The Comr. contended that the 
sales tax was payable because the goods 
were either manufactured or imported 
goods Sc wore sold by a registered 
person to persons of the classes 
mentioned : — Held : the general words 
Of the Acts should not bo treated as 
applying to goods wbJoh have already 
been remiled in Australia & gone into | 
use. — Deputy Federal Taxation 
Comb. v. Eltjs Sc (3lark, Ltd. (1934), j 
3 A, T. D. 98.— AUS. : 
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o xxxiii. Qranite dr freestone 

ftmn quarries,] — Granite & freestone 
which, in Australia, are <mt out of 
quarries Sc moved £n largo blocks Sc 
then sawn into sizes suitable for use 
in the construction of buildings are 
gor>(ls manufact/Ured in Australia within 
Sales Tax Assessment Act (No. 1), 
Sc are not exempted l)y sect. 20 (1) (g) 
of the A(jfc as being primary pro- 
ducts which are derived directly from 
operations carried on in Australia in 
. . . mining ... & wbich have not 
)>(*,en subject to any process or treat- 
ment resulting iu an alteration of the 
form, nature or condition of the 
goods.”'— DKPurr FKDKUAi'fON Comr. 
OF Taxation (Queensland) v. 8tko- 
NAcn (1926). 55 C. L. R. 305 ; 42 

Argus L. n. 345 ; 10 A. L. J. Ill ; 3 
A. T. D. .'U)5.— AUS. 

o xxxiv. Exemption of municipal 

purchasers — To whom applieable .] — 
Municipal purchases exempt from 
Quebec soles tax do not include in- 
dividual purchases l)y municipal em- 
ployees, or purcliases made by a city 
tax inspector for the purpose of ob- 
taining evidence.— FEnLAND v, Philie, 
[1935] 4 1). L. il. 648.™ CAN. 

PART VIl. SECT. 3, SUB-SECT. 6. 

si. Finance Act, 1926 — Whether 
applicable to street hoolcmxrker,] — Held: 
the provision of the Finance Act, 

1 {)26, which Imposes a penalty on any 
one carrylus oR business as a book- 
maker without having In force the 
(Wjrtlflcato required by the Act, applies 
not only to a bookmaker caiTying on 
his business legally, but also to a street 
bookmaker carrying on his busihesa In 
contravention of Street Betting Act, 
1906. — M'CoLL V, Hyndman, Oookson 
V, Maokib, Hkruity V, Kelly. [19281 
a C. (J.) 17.— SCOT. 

•m. Regisfraiifm — Continuation of 
certificate of suUabilUy — Conditions of,] 
—Scott v, M'Cahthy, 119281 I. R. 
611.— IR, 
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case, the packets of cigarettes were brought 
to the house by the suppliers* traveller loose 
in an attach^ case, Sc were not in any special 
cartons or done up in bundles. In each case 
the information was dismissed : — Held : the 
test in each case was where the appropriation 
of the goods to the contract had taken place. 
In the first case, there was sufficient evidence 
that the appropriation had taken place at the 
suppliers* licensed premises to justify the 
magistrates in dismissing the information. 
In the second case, however, all the evidence 
went to show that the appropriation took 
place at the customer’s premises, & the magis- 
trates should have found that the offence was 
proved. — F itzpatrick v. Bate, Mitcheix v. 
Page (1934), 151 L. T. 17 ; 98 J. P. 216 ; 
60 T. L. 11. 309 ; 78 Sol. Jo. 266, 277 ; 32 
L. G. R. 136 ; 30 Cox, 0. 0. 95, I). C. 

Add. Annotation: — Distd. • Westminster 
Coaching Services, Ltd. v. Piddlesden, Hack- 
ney Wick Stadium, Ltd. v. Piddlesden (1933), 

97 J. P. 185. 

12S. Add, Annotation : — Apld, Dennis v. Leonard 
(1929), 141 L. T. 94. 

140a. Petrol-electric vehicle — Whether “electri- 
cally-propelled.*’] — A vehicle commonly 
known as a ** petrol-electric” motor derived 
its primary motive power from an ordinary 
internal combustion engine ; that engine 
was connected with an electric dynamo, & 
the electricity generated in the dynamo was 
transmitted to an electric motor, which 
drove the rear wheels of the car through a 
cardan shaft & differential gear : — Held : the 
vehicle was an ” electrically propelled ** 
vehicle within Finance Act, 1926 (c. 22), 
Sched. I., para, 6 . — Tilling-Stevens Motors 
V, Kent County Council, [1929] A, C. 364 ; 

98 L. J, Ch. 198 ; 140 L. T. 624; 93 J. P. 
146 ; 46 T. L. R. 249 ; 27 L. G, R. 261, H. L. 

] — See, now, Finance Act, 1930 
(c. 28), s. 0 (1) ; Finance Act, 1934 (c. 32), 
s. 18 (2). 


140b, Private oar used for conveyance of goods,] — 
In 1931 applt., who carried on business as a 
greengzooer at Neath in Glamorganshire, held 
a licence for a private motor-car, duty being 
paid thereon at the ” horse-power ** rate 
under Finance Act, 1920 (c. 18), Sched. II., 
para. 6. The car was neither ” constructed ** 
nor ” adapted ” for use for the conveyance of 
goods, but applt. wliile the licence was in 
force, used it occasionally for the conveyance 
of goods in the course of his trade. An in- 
formation was preferred against him at Cardiff 
under Finance Act, 1922 (c. 17), s. 14, on 
the ground that this user was for a purpose 
which brought the car within a class to which 
the higher rate of duty under Sched. II., 
para. 6, of 1920 Act, became chargeable. 
Upon this applt. was convicted Sc fined : — 
Held : the user was ” for a purpose ** which 
brought the car within Finance Act, 1920 
<c. 18), Sched. II., para. 6, Sc applt. was 
rightly convicted. — ^P aynb v, Alloock, [1932] 
2 K. B. 413 ; 101 L. J. K. B. 776 ; 147 L. T. 
96 ; 96 J. P. 283 ; 48 T. L. R. 396 ; 76 Sol. 
Jo. 308 ; 30 L. G. R. 294 ; 29 Cox, 0. O. 
475, D. C. 

143, Add, Annotation : — Distd. Gough v, Rees 
(1929), 46 T. L. R. 103. 

144, Add, Annotation : — Consd. Abercrornby v, 
Morris (1932), 48 T. L. R. 636. 

145a, Use of car without licence — Car loaned 
subject to condition of renewing licence — 
Owner not liable.] — ^The owner of a motor 
car, before going abroad, gave permission to 
one P., who was not his servant or agent, to 
use the car during his absence abroad on 
condition that P. renewed the excise licence. 
P. used the car after the expiration of the 
licence, while the owner was still abroad : — 
Held : the owner was not the person respon- 
sible for the use of the vehicle within Roads 
Act, 1920 (c. 72), s. 13, Sc could not be con- 
victed of an offence under that sect. — A ber- 
CROMBY V, Morris (1932), 147 L. T. 629 ; 


PART VII. SECT. 4, SUB-SECT. 1. 

•o. Invalid oonMtion — What <«.] — 
Whore a manlcipal oorpn. is empowered 
to collect a licence fee ** from any retail 
trader, not exceeding twenty doUarH, 
for every six months,** the ucence to 
be granted ** so as to terminate on the 
15th day of July or the Idth day of 
Jan.,** the corpn. may nob stipmate 
that appot. shall confine his trading 
to week days only of the period of the 
licence, & may not withhold the lloenoe 
if he refuaoB ,to subscribe to such a 
condition. — V asilatos v, VioroaxA 
OOKPN. (1910), 15 B. 0. It 153.— CAN. 


Licence for delivery trucks — 
Demery wUhin tmmieipamy — Otoner 
outsider ,} — ^Nobth Vanoouvbb v, 
Stbwakt F. R. & Oo., [1928] 1 
W. W. H. 68« ; 49 Can. Crim. Cas. 216 ; 
39 B. C. R. 401.— can. 


PART VII, SECT. 4, SUB-SECT. 8.-C. 

sr. Person ueiny i?«hf<Jte.l— O ookbtjrn 
V , Gordon, [19281 S. O. (J.) 87.— BOOT. 

PART Vll. SECT. 4, SUB-SNCT. 8.— O. 

se. “ Weight unladen ascer- 

tained — Laoee equipment ,] — Movable 
shelving, fitted to slide on braokets In 
a baker*s van, Sc used to facilitate the 
delivery of goods to customers. Is 
loose equipment within Roads Act. 
1920 (0. 72), 8. 7 (6), Sc does not fall 


to be luoluded In the weight unladen 
of the vehicle. — Daruno v. Burton, 
[1928J S. C. (J.) 11.— SOOT. 

sf . Addmondl duty for •* trailer **— 
What is.] — A contractor, in the course 
of road-repairing operations, used a 
roadman*8 hut, furnished with desk, 
chair, & coal stove, as an offloe for his 
foreman. The hut was mounted on 
four cast-iron wheels of fifteen inches 
dlametoTp Sc fitted with a drawbar. 
Although normally kept stationary, 
it was drawn from place to place by 
the oontraotor’s motor lorry. The 
additional excise duty chargeable in 
the case of a vehicle used lor drawing 
a trailer had not been paid in respect 
of the motor lorry. The contractor 
liaving been charged with the offence 
of having made use of the motor lorry 
without having paid the additional 
duty : — Held : the roadman's hut was 
a " trailer ** within Finance Act, 1920 
(0. 18), Sched. 11., para. 5, Sc the 
contractor had oomimtted the offence 
charged. — ^H orn «♦ Dobson, [1933 J 
S. 0. (J.) 1.— SCOT, 

sk. Chanqe in user,} — ^A motor lorry 
belonging to a carting contractor, 
when used at Infrequent Intervals tor 
the transport of sheep Sc oattle, had 
superimposed upon it a fioat as the 
container of the load. The fioat wes 
a large box, having a floor & four sides 
Sc open at th» top. Sc It was secured to 
the lorry by ropes. In a question 

10 


whether, for the purpose of Finance 
Act, 1922 <c. 17). s. 14, the float 
formed part of the lorry or part of the 
load : — Held : in oaioulatlng unladen 
weight under lioad Tratac Act, 1930 
(o. 43), s. 26, the float was an alter- 
native body which formed part of the 
lorry. — ^Stewart v, M'Oowan, [1935] 
a 0. (J.) 83.— SCOT. 


sm. .] — ^A motor lorry belonging 

to a carting contractor, when used at 
infrequent Intervals for the transport 
of sheep Sc cattle, had superimposed 
upon it a float as the container of the 
load. The float was a large box, 
having a floor Sc four sides 6c open at 
the top. Sc it was secured to the lorr 5 " 
with ropes. It was not adapted for 
use on the lorry alone as a sepai'ato 
body, but only for use In oonjimction 
with the fixed body of the lorry. In 
a question whether, when the lorry 
was being used with the float, tbe 
weight of the float fell to be take?i 
into account in calculating the un- 
laden weight of the lorry for purposes 
of duty under Finance Act, 192 
s. 14 JYtfW ; the float was neitber 
an alternative body nor a jpart neticf" 
sary to, or ordinarily used. vrltb, ,thc 
lorry, witi^ Road Traifio Act, 
s. 26 : &, accordingly, the use of tin; 
float in oonjtmctlon with the lorry did 
not subject the lorry to a higher rate 
of duty.— M'O owan t?, ^pewabi, 
{1036] 8. O. (J.) 80.— BOOT. 
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; 48 T, L. R. 636 ; 76 Sol. Jo. 
600 ; 30 L. G. R. 407 ; 29 Oox, C. C. 663, D. O. 

224. Add* Annotation: — Consd. Abercromby 
Morris (1932), 48 T. L. R. 036. 


V. 


SuB-BBOT. 6 . — Gun Licences. 

For Pistols Act, 1903 (c. 18), ss. 3, 8 
read Firearms Act, 1920 (c. 43).** 

302a. Firearms Act, 1920 (o, 43), s. 12 (1) —What Is 


“ firearm ** — Air pistol.l — An air pistol is 
not per ae a firearm within the definition of 
“ firearm ** in above sect., but it is an ** air 
gun or air rifle ** within the proviso, which 
empowers a Secretary of State to make rules 
declaring certain types of air guns & air 
rifles to be specially dangerous, if it is so 
declared, it is to be deemed to be a firearm. — 
Saint v. Hockley (1926), 41 T. L. R. 666 ; 
09 Sol. Jo. 675. 

302b. What is “ air gun or air rifle ” — Air 

pistol.] — Saint v, Hockley, No. 302a, ante. 


Part VIII. — Drawbacks and Excise Allowances, 

SeO. Add. Annotation : — ^Refd. Fenton Textile Assocn. v. Lodge, [1928] 1 K. B. 1. 

Part IX. — Stamp Duties. 


372. Add, Annotation : — ^Apprvd. Hennell v. I. R, 
Comrs., [1933] 1 K. B. 416. 

390. Add. Annotation : — ^Refd. Hennell v. 1. R. 
Comrs., [1933] 1 K. B. 416. 

435. Add. Annotation : — Refd. A.-G. v. Cohen, 
[1930] 2 K. B. 240. 

436. Add. Annotation : — Refd. A.-G. v. Cohen, 
[1930] 2 K. B. 240. 

437a. Separate contract for each lot — 

Whether “ series of transactions ** within 
Finance (1909-10) Act, 1910 (c. 8), s. 73.]— 

At a public sale by auction of dwelling-houses 
offered in twelve lots, resps. bought from the 
same vendor six lots at prices in two cases 
exceeding £500 Ao in four cases not- exceeding 
£500 in respect of each lot, but in the aggre- 
gate exceeding £500. Six contracts of sale 
were signed by resps,, each separately 
stamped. Six dep<jsits were paid & six 


separate abstra(‘ts of title were siipi)lied in 
respect of 11 le six lots so purchased ; — Held : 
each sale did not form part of a larger trans- 
action or of a series of transactions in respect 
of w^ich the aggregate amount t)r value of 
the consideration exceeded £500, wdtbm 
sect. 73 of Finance (1909-10) Act, 1910 (c. 8), 
&, therefore, in the four cases where the 
consideration did not t‘xcecd £500, the double 
tax thereby imposed was not payable. — 
A.-G. V. Cohen, [1937] 1 K. B. 478 ; [1937] 
1 All E. R. 27 ; 100 L. J. K. B. 262 ; 156 
L. T. 130 ; 63 T. L. R. 214 ; 81 Hoi. 3o. 57, 
C. A. 

440a. Voluntary disposition inter vivos — Property 
disposed of including stock exempt from stamp 
duty.] — A deed of settlement, which operated 
as a voluntary disposition inter vwoh, was 
made of certain stocks, shares, marketable 
securities & policies of life insui'ance, including 


PART VII. SECT. 4, SUB-SECT. 8,— 
G. (b) i. 

8k. Validity of bye-law ,^ — The tax 
Bought to be impobcd by the city of 
Winnipeg under byc-Iaw No. 14,415 
oil oil motor vehioleB owned by residents 
of Winnipeg & used In that city is a 
" fee or charge ** within the meaning 
of sect. 107 (2) of Highway Traffic 
Act, 1930, as amended, & therefore one 
which falls within the prohibitions of 
said sect. 107 (2), — Winnipeg City 
V. Orescent GREaMKRT Co., [1934] 
1 W. W. B. 228 ; 41 Man. L. K. 604.—- 


PART VII. SECT. 4, SUB-SECT. 4,— 

A. 

h i, Animdinmit of charge-- 

Validity .] — On a proHCoution under 
Summary (JonTictlons Act, II, S. H. O ., 
1024, aoousod was convicted on an 
Uiformation oliarging Mm with having 
in Ms possession aij unliooiiHOd clog, 
/ contrary to sect. 3 of Bheop Pro- 
tection Act Amendment Act, 1929.** 
^ald Act has no sect. 3, but comprises 
only two soots. On ai>peal by the 
Hccused, tho C^wn movou for leave to 
amend the charge. The at'oused con- 
tended that the procoodlngs were a 
nullity & oould not be amended. Tho 
< u'own contended, that tho accused was 
pot Sc could not have been misled, & 
that the error was an irrognlority only. 
Clause (d) of eact. 02 of Summary 


Convictions Act corresponds to scot. 
723 (d) of the Criminal Code : — Held : 
siiKJO accuHod could not have boon 
.misled, tho amendment should be 
allowed. — R. v. Meggitt, 11937] 1 
W. W. K. 193.--CAN. 

PART VII. SECT. 4, SUB-SECT. 4. 

— B. (b) ii. 

sk. Itetrospeciive operation..] — A 
farmer had two dogs at his farm on 
July 12, 1932, in respect of which 
neither licences nor a certificate of 
exemption had at that date been 
Issued. On Aug. 8 he obtained a 
oertlfleate of exemption in respect of 
these dogs. He was subseauontly 
charged with having, on July 12. been 
in breach of Dog Licences Act, loo 7 
(o. 6), s. 8 -HdW .* the justices were 
entitled to aoquit, in respect that the 
certificate of exemption applied to the 
year terminating on Dec. 31, 1932, Sc 
exempted the holder from payment of 
duty for that year.—BoRUELL v. 
Macdonald, [193^1 S. 0. (J.) 19.— 
SCOT. 

PART IX. SECT. 1. 

sk. Eeference .to court on abstract 
Question — Incompetent. ] — A reference 
by the Chief Controlling Revenue 
Authority for opinion on m 

abstract questton is « « 

not witWh the purview of Indian 
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stamp Act, 1899. s, 57.— Be Marine 
Insurance l»0LK3rKS (1929), I. L. li. 
57 Calc. 669.— IND. 

PART IX. SECT. 3, SUB-SECT. 1. 

sk. Application for refund — When 
time begina to run .] — A local poor law 
authority purchaeod property for poor 
law purposes, the deed of conveyance 
being dated Jan, 30. 1932. The con- 
veyance was executed by the -vondors 
but retained by them as an escrow 
pending payment of the purchase 
money. Thu pun^hose money was paid 
on Mar 19, 1932, Sc the deed was then 
delivered to the purchasers. The 
deed, which was exempt from stamp 
iluty undisr sect, 96 of Poor Kolief 
(Ireland) Act, 1838, was inadvertently 
stamped by pltf.. as solr. for tho pur- 
ohiisors, £90 being paid for „ duty. 
Pltf. (daimed a refund of the £90 on 
Apr. 25, 1934, which was refused by 
tho Revenue Comrs. defts., on the 
ground that It yras not made within 
the i)re8crihed period of two years 
from the date of the (conveyance. In 
an action by pltf. cilaiming a dtH!!laTa- 
tion that liis application to defts. for 
a refund had been made within tho 
statutory period of two years : — Held : 
the date of tho instrument was the 
date appearing upon its fac^e 3c accord- 
ingly pltf.*s applLoation had been nut 
of time.— B yrne v. Revenue Comrs., 
[19351 1. R. 664.— IR. 
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certain Govt, stocks. The settlement 
operated as a transfer of the policies of life 
insurance, bat the stocks, shares & market- 
able securities were subsequently transferred 
to the trustees of the settlement by separate 
transfers. Ad valorem ** voluntary dis- 
position” duty under Finance (1909-10) Act, 
1910 (c. 8), s, 74, was subsequently paid or 
assessed, without dispute, in respect of the 
stocks, sixares & marketable securities 
policies of life insurance, with the exception 
of the Govt, stocks, which were exempt 
from duty on transfer by the General Exemp- 
tions from oU Stamp Duties in the First 
Schedule to Stamp Act, 1891 (c. 39). The 
comrs. held that the settlement was also 
chargeable with ad valorem “ settlement ” 
duty on the value of the Govt, stocks included 
in it. The settlor, however, contended 
that no duty was payable in respect of those 
stocks, as they were included in the settle- 
ment with other stocks in respect of which 
ad valorem transfer duty & not settlement 
duty was payable under Finance (1909-10) 
Act, 1910 (c. 8), 8. 74 (4) :—Held : the Govt, 
stocks were distinct matters, within Stamp 
Act, 1891 (c. 39), 8. 4 (a), from the other 
property dealt with by the settlement, 
therefore, the settlement could be separately 
charged, as if it were a separate instrument, 
with settlement duty in respect of* the Govt, 
stock.— ANSELL V, iNIiAND liEVENUB COMRS., i 

[1929] 1 K. B. 608 ; 98 L. J. K. B. 384; 143 « 
L. T. 437. 

473a. Allotment of shares — In consideration of i 
annuity — Valuation of shares.] — By a deed of • 
covenant executed in Canada applt., in con- 
sideration of the allotment to him of certain 
shares in a Canadian co., agi*eed to pa^r to the 
CO. for such period as he sliould continue to 
carry on his profession an annual sum 
** equal to nine-tenths of the total income 
derived from ” his profession which was 
carried on in England. Tlie Comrs. decided 
that ad valorem duty was chargeable on the 
deed & they valued the consideration at four 
times one year’s gross income derived from 
applt. ’s profession : — Held : the deed of 

covenant related to a matter or thing done 
or to be done in the United Kingdom within 
Stamp Act, 1891 (c. 39), s. 14 (4) ; the 
allotment of shares was good consideration 
for the sale of an annuity ; the deed of 
covenant was projxetiy chargeable with ad 
valorem duty under Stamp Act, 1891 (c. 89), 
s. 60 ; in the circumstances of the case the 
valuation of the shares was a proper one. — 
Fabeh V, Inland Revenue Comrs., [1936] 

1 All E. R. 617 ; 155 L. T. 228 ; 80 kSoI. Jo. 
407, 

478. Add, Annotation : — ^Refd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 408. 


482. Add the following paragraph : — 

Semble : such a cnarteiparty must be stamped 
with an impressed & not an adhesive stamp. 
After this case add : — 

— See, now, Stamp Act, 1891 

(c. 39), ss. 49-61. 

548a. Memorandum within Money-lenders Act, 
1927 (c. 21), s. 6.] — A note or memorandum 
in writing within Money-lenders Act, 1927 
(c. 21), s. 6, is a memorandum of a contract 
within Stamp Act, 1891 (c. 39), s. 1 & 
Sched. I., & therefore must be stomped with 
a 6d. stomp. — ^Pareeield Trust, Ltd. v. 
Dent, [1931] 2 K. B. 679 ; 101 L. J. K. B. 
6 ; 146 L. T. 90. 

Annotation : — ^Befd. Oollings ». Charles Bradbury, Ltd., 
[1936] S All E. R. 369. 

548b. .] — A memorandum under Money- 

lenders Act, 1927 (c. 21), 8. 6, must be 
stamped before it can be received in evidence. 
— B. S. Lyle, Ltd. v, Chappell (1931), 
47 T. L. R. 562 ; 76 Sol. Jo. 611 ; revad. on 
other grounds, [1932] 1 K. B. 691, C. A. 

588. Add, Amiotation : — Rcfd. Flectwood-llesketli 
V, 1. R. Comrs., [1936] 1 K. B. 351. 

591. Add, Annotation : — ^Refd. Hennell v, I. R. 

K. B. 415. 

611. Add, Annotation : — Consd. Hennell v, I. R. 
Comrs., [1933] 1 K. B. 415. 

614. Add, Annotation : — Consd. Hennell v, I. R. 
Comrs., [1933] 1 K. B. 416. 

619. Add, Annotation : — Consd. Hennell v, I. R. 
Comrs., [1933] 1 K. B. 416. 

619a« Covenant to pay during Joint lives of cove- 
nantor & covenantee.] — A covenant to pay 
during the joint lives of the covenantor & the 
covenantee “ the sum of £21 13s, 4d., here- 
inafter referred to as ‘ the monthly sum,’ 
on the first day of every calendar month ” 
is not a security for an annuity ” within 
the first clause of the heading Bond, 
Covenant, or Instrument of any kind what- 
soever *’ in Stamp Act, 1891 (c. 89), Sched. I., 
but is a covenant for a “ sum periodically 
payable ” within the same clause. — Hennell 
V, Inland Revenue Combs., [1933] 1 K. B. 
415 ; 102 L. J. K. B. 69 ; 148 L. T. 160 ; 
49 T. L. R. 31 ; 76 Sol. Jo. 849, 0. A. 

619b. Insurance policy — Sum payable over period 
of years.] — ^An insurance co., in consideration 
of a payment of £1,000, issued a policy 
securing to the insured the payment of half- 
yearly sums of £62 6«. over a period of 
11 years: — Held: the policy was to be 
stamped as a security for the payment of 
an annuity by way of repayment under 
Stamp Act, 1891 (c. 39), s. 87 (2), & attracted 
stamp duty at the rate of 2s. 6d. per £100 ou 
the sum of £1,000. — Commercial Union 
Assurance Co., Ltd. v. Inland Revenue 


PART IX. SECT, 6, SUB-SECT, 3.— B. 


si. Assignment ,} — There la no necoa- 
aity for an aHai^nment to he Btamped, 
unless it is in the special form of an 
order, & possibly also anless it is 
directed to the persona having control 
of the money in question in such 
circumstances as to lead to the con- 


clusion that they hold to the order of 
the person aasigniug it. — ^I aviebpool 
& London Sc Globe nbcbancb Co.. 
Ltd. V. Habtlsy & Fobd, [1927] 


V. lu R. 523 ; 49 A. L. T. 70 ; [1927] 
Argus L. R. 417.— AUS. 

sm. Bank guarantee ,} — By instru- 
ment of guarantee addressed to a bank, 
the grantor guaranteed to the bank 
payment to the extent of £3,000 of all 
sums for which a third party was, or 
might become, liable to the bank. It 
bad been the practice of the Inland 
Revenue authorities to treat such 
Instraments for the puzposes of stamp 
duty as ** agreements,'^ Sc, as such, 
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liable to a duty of 6d. under Stamp Act , 
1601, Sohod. X, ; but they now main- 
tained that the Instrument was 
“ bond for the payment of 
Sc, as such, liable to an od valorem duR 
under that Sched . : — Held : the Instm- 
ment of guarantee was an 
ment ** within the meaning,, of, 
Sched., ^ aooor^gly, was liable to 
a duty of 6d. only. — Npbth o; 
Scotland Bane: v. Inland BxvBNUt. 
Combs,, [1981) S. O. 149,— SOOT. 



VoL XXXIX. — ^Bevenne. Oases 619b— 661a. 


Oosms., [1937] 4 All B. R. 169 ; 64 T. L. B. 
84 s 81 Sol. Jo. 884. 

620. After this case add : — 

Heconstruction & amalgamation—Exemption 
from duty on issue of shares in transferee 
company to holders of shares in existing com- 
pany .] — See Brotex Cellulose Fibres, 
Ltd. V, Inland Revenue Comrs, ; Murex, 
Ltd. V, Inland Revenue Comrs., Com- 
panies, Nos. 7165a, 7156b. 

627. Add. Annotatwia : — As to (2) Expld. English, 
Scottish & Australian Bank, Ltd. v. I. R. 
Comrs. (1931), 48 T. L. R. 170. Refd. Re 
John Sinclair, Ltd.'s Trade Mark 437,870 
(1932), 146 L, T. 417 ; Simpson v. Char- 
rington & Co., [1934] 1 K. B, 64. 

636. Add. Amiotation : — ^Refd. Fleetwood-Heaketh 
V. L R. Comrs., [1936] 1 K. B. 351. 

640. Add. Annotation: — Overd. English, Scottish 
& Australian Bank, Ltd. v. I. R. Comrs. 
(1931), 48 T. L. R, 170. 

641. Add. Annotations : — ^Apld. Cohen & Moore v. 
I. R. Comrs., [1933] 2 K. B. 120. Refd. 
Fleetwood-Hcsketh v. I. R. Comrs., [1936] 

1 K. B. 351. 

643a. .] — In 1932 a father was tenant for life • 

imder the will of a testatrix who died in 1898 
of the settled estates (which then consisted * 
mainly of investments) & his son was tenant 
in tail in remainder. An arrangement was 
made between the father & the son by 
which the son was to disentail & the father 
to purchase from him for £160,000 his 
absolute ix^version in certain of the invest- 
ments, the son taking over from the father 
his liability to pay an annual sum to his wife 
during her life, fhis sum of £160,000 was 
then applied in purchasing some of the 
investments which had thus become the 
father's property. The only document re- 
lating to the sale of the son’s reversion for 
£160,000 was an acknowledgment signed by 
the son & dated Pec. 14, 1932, by which the 
son acknowledged the receipt from the father 
of the sum of £160,000, “ being the piu'chase 
price agreed as part of a family arrangement 
for my absolute reversion under the will 
... & a disentailing deed . . . expectant 
on the life interest ” of the father under the 
will in the investments mentioned in the 
Sched. thereto : — Held : the acknowledg- 


ment was chargeable with ad valorem duty 
as an agreement for sale within Stamp Act, 
1891 (c, 39), s. 59. 

Qu. : whether the acknowledgment was 
chargeable as a conveyance on sale within 
sect. 64 of the Act. — F leetwood-IIesketh 
V, Iniand Revenue Comrs., [1936J 1 K. B. 
351 ; 105 L. J. K. B. 076; 153 L. T. 409, C. A. 

651. Add. Annotation : — Refd. Faber v. 1. R. 
Comrs., [1936] 1 All E. 11. 617. 

658a. Contract for sale of land & building con- 
tract.] — A contract for the sale of land for 
£500 was entered into, to be completed in 
three weeks. On the same date a contract 
between the same parties, cxj)ressed as con- 
ditional on tlie completion of the contract of 
sale, was entered into, whereby the vendor 
of the land contracted to build a liousti 
thereon for the purchaser for £1,350. It was 
contended by tlie revenue authorities tbat^ 
this was one transaction & that the amount 
of stami) duty on the conv(‘yance sliould 
be on the real consUlerat-ion tlierefor — 
namely, the aggregate of tlie above sums, 
£1,850 : — Held : this was not a contract for 
the sale of a house tJie Innd on which it 
stood, but constituted sepaj*ai.e transactions, 
a contract of sale of laud k, a ('mitract t-o 
build a liouse ther(M)n. k duty on £500 only 
was payable. — Kimrers k Co. v. Inland 
Revenue Comrs., [1936] 1 K. B. 132 ; 105 
L. J. K. B. 97 ; 154 L. T. 305 ; 51 T. L. R. 
421 ; 79 Sol. Jo. 402. 

Annotation: — Consd. A.-G. u. Cohen, [1936] 2 K. U. 246. 

661. Add. Annotation : — Overd. English, Scottish 
k Australian Bank, Ltd. v. 1. R. Comrs. 
(1931), 48 T. L. R. 170. 

.] — An agreement for sale of, 

amongst other things, simple contract debts 
owed by debtors resident out of the United 
Kingdom is exempt from ad valorem stamp 
duty in respect of such debts upon the ground 
that they are “ property locally situate 
out of the United Kingdom " within the 
exception in Stamp Act, 1891 (c. 39), 
s. 59 (1). — Engijlbu, Scottish k Australian 
Bank, Ltd. v. Intand Revenue Comrs., 
[1932] A. C. 238 ; 101 L. J. K. B. 193 ; 146 
L. T. 330 ; 48 T. h. R. 170, U. L. 

Annotation : — ^Refd. JRe liuasian Hank for Foreign Trade, 
(19331 Ch. 745. 


PART IX. SECT. 6, SUB-SECT. 18.— 
A. (a). 

631 1. Partnership property — Transfer 
of share by partner* s executors .] — 
pUOKKTT V. COIiLBOTOR OF IMPOSTS, 
[19271 V. L. B. 457 ; 49 A. L. T. 82 ; 
[1927] Argus L. R. 379.— AUS. 

80 . Land — Undivided share.] — A 
transfer of an undivided share of land 
w, for the purposes of Stamps Act, 
1915, a transfer of land. A transfer 
of land may be dutiable as a transfer 
of land on a sale thereof, though the 
sale includes both land k personal 
property. — Duckett v. Oollkotor of 
iM^osm [1927] V. L. R. 457 ; 49 

AUS* 


•p. lAoence ' to use property.] — An 
agreement between a racing club k S. 
oonforred on the latter, for valuable 
consideration, the sole right of supply- 
lug, at prices fixed by the club, all the 
mfreshments, eatables k drinkables to 
be sold or disposed of \^thin two 
reserves during race meetings to be 
hold on the eluD*s oomse for a period of 
three years. All plant, etc., was to bo 


supplied by S., & it was Implied that 
he should have the use of the chib's 
refreshment rooms. It was a tenn of 
assignment of interest would under 
any olroumstaiicos be allowed unless 
written permission be granted for same' 
the agreement that no sub-letting (^r 
by the ohairinan of the olub. The 
right was reserved by the club to enter 
k view the refreshment rooms at any 
time k to take such steps as appeared 
necessary from time to time to seouro 
the proper managoment & control of 
the business. Y., with two other 

S orsous, entered into a joint k several 
ond with the olub to seouro the due 

r rformanoe by S. of tho contract, 
died, k by an agreement between Y. 
& the club it was arranged that Y. 
should carry out the terms of the 
original agreement in the place of S., 
tho ourrenoy thereof being extended 
for a further three years : — Held : the 
agreemont was not within sect. 41 (1) 
or sect. 65 of Stamp Duties Act, 
1920-24 (N.S.W.), because it was an 
exeoiitory contract giving rise to a 
more personal right of soiling m^sh- 
ments with ancillary stipulations. 

19 


Such a right was not “ property 
within t.lu' inoHTilng of tho Act, & 
therefore the ngreement was not liable 
to ad valorem duty appropriate to a 
conveyance. Nor was tho agreement 
within scot. 71, as tboro was neither a 
sale nor a right within that sect. — 
Oo.MK. OF Sn'AMp DimES (New South 
Wales) v . Yeeno (1920), 43 C. L. R. 
235 ; 3 A. h. J. 319.— AUS. 

PART IX. SECT. 6, SUB-SECT. 18.— 
A. (b). 

St. Entries in buyer's account book .] — 
A hu/er of bullion & ornaments used to 
got ouch seller to make an entry in the 
buyer’s aticount books giving the 
seller’s name & a description of the 
goods purf3ha8ed k the price paid, 
together with tho signature of tho seller 
thereon. 'I’beBO entries wore ail un- 
stamped : — Held : the transactions of 
sale were completed by delivery k 
payment of price, k so the entries did 
not tnuisfop any property k were not 
conveyances u'ltbin Stamp Act, 1899, 
8. 2 (10). — Empehok V. RAOHUBan 
Dayal (1933), I. L. R. 56 All. 680.— 
IND. 



Castt 66S— 734. Enoush and Emfibe 

66S* Add* Annotation : — ^Refd* Faber t;. I. B. 
Oomrs., [1930] 1 All B. B, 617. 

667. Add, Ciiatiom [1928] 1 K. B. 703 ; 97 
L. J, K. B. lie ; 138 L. T. 171. 

Annotation: — Ovard. Stanyfortli v, 
I. B. Oomrs., [1930] A. O. 839. 

669a. Whether overriding powers of revoca- 

tion 6c reappointment to be considered.] — 
By a deed poll dated in 1911 a partial 
resettlement was effected of the Portman 
family estates. The deed poll was executed 
under a joint power of revocation & new 
appointment contained in previous dis- 
positions of the estatc^s & the appointment 
thereby made was expressly subject to a 
further exercise of such power ; & the deed 
poll itself also contained a fresh power of 
revocation & new appointment. In arriving 
at the value of the property transferred by 


Digest Supplement. 

the deed p«dl for <*e purpose of assessing the 
ad valorem stamp duty payable thereon under 
Finance (1909-10) Act, 1910 (c. 8), «. 74, the 
I. B. Oomrs. disregarded the powers of 
revocation & new appointment r—ITcW ; 
these overriding powers ought to have been 
regarded as affecting the value.— Stany- 
POBTH V. Inland BBVBNtJB Oomrs., [19301 
A. 0. 339 ; 99 L. J. K. B. 827 ; 142 L. T. 
641 ; 46 T. L. B. 288, H. L. 

670. Add, Annoiatiom : — Apld. Westmorland v, 
L B. Oomrs., [1928] IK.B. 703. Refd. Stany- 
forth V, Inland Bevenue Oomrs. (1929), 98 
L. J. K. B. 764. 

674. After this case add ; — 

Exemption of copies of probate & letters 

of administration .} — §ee Finance Act, 1930 
(c. 28), 8. 43. 

784. To cross-references before this case add ** See, 
aUot Finance Act, 1930 (c. 28), s. 44.’* 


PART IX. SECT. 6, SUB-SECT. 22. 

IP. Deed of gift A — O. proposed to bis 
two sons A. &; B. that on condition that 
A. should convey his interest in property 

W. P. ** to B., C. would convey his 
property “ 11.** to A. A. & B. agreed 
to the prcmosal. The conveyance of 
“ R.** by 0. to A. was stamped as a 
“ deed of Rift ** ; it was now claimed 
that the conveyance by A. of his 
interest in ** W. P.*’ to 'B. should be 
stamped with a denoting stamp : — 
Held : the transaction was not a sale, 
i.e, a transfer of land in consideration 
of a sum of money paid as the price 
therefor & therefore the provisions as 
to denoting stamps did not apply ; 
but the transaction In substance was 
a oonvoyanoo by A. of his Interest in 

w. P.** to B. in consideration of the 
conveyance by 0. to A. of “ R.**, & 
although suoh conveyance was not a 
gift properly so ceiled it was an instni- 
ment transferring property which was 
made upon a vaiuahlo consideration 
other than a 6<md fide pecuniary 
consideration, which was a ** deed of 
gift '* within the moaning of the Sobed. 
to Stamp Duties Amendment Act, 
1904. — Campbblt. V. Stamp Duties 
Collector (1932), 25 Tas. L. R. 121. — 
AUS. 

PART IX. SECT. 6, SUB-SECT. 27. 

sv. Duty aaseased on vaht^ of feu- 
duty,] — K. offered to feu to M. a plot 
of jocund for the erection of a house 
at a feu-duty of £4 4s. On the same 
date K., Ltd., a building co, under K.*8 
control, offered to bdild for M. a bouse 
on the plot of ground at a price of £630. 
Tliese offers wore aooented by M. 
After the house was built K. granted 
a feu of the groimd to M. by a feu 
contract at the stipulated feu-duty : — 
Held : the stamp duty on the fou con- 
tract was assessable on the value of 
the feu-duty, capitalised in terms of 
sect. 68 (2), together with the price of 
the house. Sc not on the volne of the 
feu^duty alone. In respect that the 
agreements regarding the land 8c the 
house constituted one transaction by 
which the property in both was trans- 
forred.— 'MTnttbs e. Inland Revenue, 
(19341 S. O. 424.— 6C0T. 

sx. .] — Following upon missive 

offers to feu plots of laud, but before 
the feu ohaiters were granted, two 
prospective feuars entered Into con- 
tracts with builders for the erection 
of houses on the land to be foued. In 
one case no part of the house had been 
built at the date of the feu charter; 
in the other case it hod been partly 
built. The superiors Sc the builders 
were independent parties. In a third 
i'ase a house was built upon the land 
of a landowner with his consent, on an 


oral agreement with him that a feu 
of t-ho site w'oxild bo granted. A feu 
charter was graul^d after tbe house had 
been built i-—Hetd : in each case the 
stamp duty was assessable on the value 
of the feu duty only, capitalised in 
terms of Stamp Act, 1891 (o. 39), 
K. 66 (2), & not on the fou duty together 
with the value of the house, in respect 
that the consideration for the feu 
charter was the feu duty only, the 
house in each case being the subject of 
a separate contract with an Indu- 
pendent party. — ^Paul v. Inland 
Revenue, Span v. Inland Revenue, 
Blair v. Inland Revenue, [1936] 
S. C. 443.— -SCOT. 


PART IX. SECT. 6, SUB-SECT. 80. 

sp. Mortgage stamped in Irish Free 
State — Double TaaxUion Relief Act .] — 
The vendor of an estate situate in 
County Antrim, which was in process 
of sale through tho Laud Purchase 
Commission under the Northern Ireland 
Land Act, 1926, executed a mtge. to 
the Bank of Ireland of the bonus pay- 
able in respect of tbe sale. This 
instrument, whioh was dated Apr. 24, 
1926, contained a covenant on the 
part of mtgees. to ra-assign the 
premises on re-paimaent of the principal 
ic interest thereby secured. It was 
executed by the mtgor. at his residence 
in County Antrim Sc by the mtgees. in 
Dublin, wbero it was stamped with an 
Irish Free Btato Stamp in respect of 
the duty chargeable thereon. Upon 
the ruling of the final schedule of 
incumbrances the Judicial CJomr. 
declined to acoept tho mtge. in evidence 
on the ground that it was not properly 
stamped in accordance with the pro- 
visions of the Stamp Act, 1891 : — 
Held .* by the Ot. of Appeal the mtge. 
was chargeable with stamp duty in 
tho Irish IVee State within Double 
Taxation Belief Act (Northern Ireland), 
1923 ( 0 . 14), Part III., para, (a), k 
it was accordingly properly stamped Sc 
admissible In evidence in Northern 
Ireland. — Ee Estate of Macabtnet, 
(19831 N. I. 1.— IR. 


PART IX. SECT. 6, BUB-SECT. 34, 

784 xi. Receipt granted to heritor 

on account of stipend:) — In tho case of a 
parish where a minlstei* was in right 
of the whole standardised stipend, 
a question arose whether a receipt 
granted by the (rcneral Trustees to a 
heritor on account of stipend paid by 
him was exempt from stamp duty in 
virtue of Finance Aot, 1924, s. 36 
Held\* in virtue of the nature of 
standardised stipend ^ determined 
by Church of Scotland (Property Sc 
Endowments) Act. 1925, a, 36. tho 
receipt granted by the General Trustees 
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to the heritor on accoimt of standardised 
stipend could not be described as given 
on aocount of any salary or other like 
payment within Finance Act, 1924, 
8. 36, even though the minister of tho 
parish was In right of the whole 
standardised stipend thereof ; Sc 
aoc‘.ordIngly, the receipt was not 
entitled to the exemption from stamp 
duty conferred by that section. — 
Church of Socm.AND General 
Trustees v. Inland Revenue Comus, 
(19323 S. C. 97.'— SCOT. 

784 x!i. AclenowledgmrrU of 

loan-. 1— In an action brought in 1932 
by testamentary trustees for recovery 
of a loan alleged to have been made by 
testator to defender, pursuers produced 
a dooumeut consisting of a letter, 
dated 1920, from defender*8 father to 
testator, dooquet holograph of Sc 
signed by defender. In the letter 
defender's father undertook, if testator 
advanced £1,000 to defender, to 
arrange for payment of Interest. The 
dooquet, whioh was undated, but must 
have been executed before July, 1931, 
bore '* I acknowledge reoeipt of the 
sum of One Thousand Pounds.** Tbe 
document was not stamped, & defender 
maintained that it oould not he 
received in evidence. In respect that, 
being a receipt, it could not be stamped 
more than one month after its date : — 
Held : when the letter Sc dooquet were 
read together, it was clear that the 
£1,000 was received as a loan, & 
accordingly, the dooquet was not a 
receipt within Stamp Act, 1891 (c. 39), Sc 
might be stamped more than cue mouth 
after its date. — Simpson's Trustees v. 
Simpson, (1933J S. C. 128.— SCOT. 

sh. Failure to give stamped receipt — 
Money received against voucher.]— 
Applt., a commordal travellor em- 
ployed by a joint stock oo., received 
from the eo.'s cashier a sum of £10 
to be expended hi travelling expenseH 
Sc in return signed a petty-oaHh 
voucher, whioh he handed to the 
cashier in acknowledgment of his hav- 
ing rc5oelved tbe said money. Sub- 
sequently ho accounted to the cashier 
for it, producing receipts where receipts 
had been given to him. He was con- 
vlotod of a breach of sect. 71 (2) of 
Stamp Acts, 1894 to 1930, which makes 
it an offence, In any case where a 
reoeipt would be liable to duty, not 
to give or issue forthwith a receipt 
duly stamped. For the purposes or 
those Acts ** the expression * receipt ’ 
includes any note, memorandum, or 
writing whereby any money amounting 
to two pounds or upwards ... is 
acknowledged or expressed to have 
been received, or d^osited, or paid. 

On appear:— .* 
voucher did not merely evidence the 
passing of money from one servant 
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762a« Verbal declaratioii of trust—FoUowed by 
deed of settlement.] — A deed of settlement 
executed on June 24, 1931, after reciting, as 
was the fact, that on May 20, 1931, for the 
same consideration as was mentioned in the 
deed, which then existed in draft form, the 
settlors ^had verbally declared that they 
would thenceforth, until trustees were ap- 
pointed in their place, hold the securities 
mentioned in the first & second sch^s. 
thereto, being of the value of £55,344, as 
trustees upon the same trusts as would be 
set forth in respect of the securities men- 
tioned in the third & fourth scheds. thereto, 
being of the value of only £1,512, when the 
same were formally transferred, went on to 
witness that in consideration of matters 
therein mentioned tlie settlors thereby 
assigned & transferred to the tinistees the 
securities mentioned in the third & fourth 
scheds,, that the trustees shotild stand pos- 
sessed of all the property securities vested 
in them upon certain specified trusts, & that 
the settlors thereby appointed the trustees 
of the settlement to be the trustees of the 


securities mentioned in the first & second 
scheds. thereto. A question having arisen 
as to the stamp duty with ^which the deed 
was chargeable : — Held : although the verbal 
declaration of trust had been made before 
the deed, the two nevertheless formed one 
single transaction & the deed was chargeable 
under the head “ Settlement in Stamp 
Act, 1891 (c. 39), Sched. I., with ad valorem 
stomp duty on tlie total value of the property 
mentioned in all its four scheds. — ^namely, 
£56,85(5. — Cohen & Moore v. Inland 
Bevknue CoMiigs., [19331 2 K. B. 126 ; 102 
L. J. K. B. 696; 149 L. T. 252. 

767a. Unqualified person drawing instrument re<« 
lating to real property.] — Under Stamp Act, 
1891 (c. 39), s. 44, it is an offence for a person 
not so qualified as provided therein to draw 
or pi*epare, in expectation of a fee, an instru- 
ment which purports to be a lease, but which 
is invalid, being unsealed. Such a docu- 
ment is not an “ agreement under hand only 
'Within the meaning of the proviso. — Harte v. 
Williams, [1934] 1 K. B. 201 ; 103 L. J. Iv. B. 
108 ; 150 L. T. 238 ; 30 Cox, C. C. 57, IX C. 


Part X— Corporation Duty. 


780. Add, AnnotaHorw : — ^Dlstd. General Medical 
Council V. I. R. Comrs., English Branch 
Council of General Medical Council v. I. R. 
Comrs. (1928), 97 L. J. K. B. 678. Consd. 
Midland Counties Institution of Engineers 


V, I. R. Comrs. (1928), 14 Tax Cas. 285. 
Apld. Institution of Civil Engineers v, I. R. 
Comrs. (1931), 47 T. L. K. 466. Refd. 
Master Mariners, Honourable Co. of v. I. R. 
Comrs. (1932), 17 Tax Cas. 298. 


Part XII. — Entertainments Duty. 

784. Add, Annotaiiom : — Consd. A.-G. v. Arts 786. Add, Annotations ; — Consd. A.-G. v. Arts 

Theatre of London, Ltd., [1933] 1 K. B. Theatre of London, Ltd., [1933] 1 K. B. 439; 

439 ; A.-G. v. Southport Oorpn,, [1934] 1 A.-CL v. London ('asino, Ltd., [1937] 3 All 

Jv. B. 226 ; A.-G. v. liondon (^asino, Ltd.. E. R. 858. 

119.37] 3 All E. R. 858. 


of tlie oo. to another ; titat tlie pay- 
uieiit of the amount of mnst bo 
fishuuied to have been made to applt. 
iij pursuance of an antecedent lia- 
bility ; & the conviction was right. — 
('OLUNSON V, Ward, Etc p, WAim, 
(iiKJOj Q. B. B. 190; 30 Q. J. P. B. 
10I1.-AUS. 


PART IX. SECT. 6, SUB-SECT. 35. 

h i. Nkw South Waubss 

STAMP DUTIKS OOMKS. V, THOMSON 
(1928). 40 O. L. B. .^94; [1928) 

Aigus L. R. 30.— AUS. 

^sp. Exemption — Tranter of stock — 
Equitable interest ,] — ^A deed of settle- 
ment otherwise dutiable under Stamps 
Act, 1928 (Viet.) purported to transfer 
AustiaMan consolMated inscribed stock 
a trustee upon the terms of the 
ftottlement. The transfer was not In 
the form presoribed by Commonwealth 
inscribed Stock Act, & oonseQuently 
dui not operate to vest in the trustee 
the legal property in the inscribed 
stock I— * as the deed of settle- 
ment transferred only the equitable 
Interest In the stock, it was not a 
document relating to the . . trans- 
. of any stock within sect. 
•>^A of Commonwealth Inscribed Stock 
1*>11-:1»33. as that provision 
JgPll®d only to transfers of legal 
interests. Sc the deed of settlement was 


consequently not exempted from stamp 
duty under Victorian Stamps Act, 
1 928 by sect, 52 a of the Commonwealth 
Inscribed Stock Act. — pAUtBAiRN v. 
COMPfROULER OP STAMPS FOR VICTORIA 
(1935), 53 O. li. B. 463 ; 41 Argus L. B. 
377 ; 9 A, h, J. 205.— AUS. 

sr. Itecocable mandate .] — The infit.ru- 
monts referred to in Part, IX. of Tldrd 
Sched. to Stamps Act, 1928, include 
instruments not under seal. A bone- 
floiary entitled under a will to the 
residuary estate of testator, delivered 
to the exor. named in the will a letter, 
by whioh ho requested the exor. upon 
the issue of probate to pay out of his 
interest, in shares or in money at the 
exor. *8 discretion, vewlous amounts to 
a number of peraons & institutions. 
The exor. trauOTerTecl shares Sc made 
cash payments in ooinpJiatioe 'with 
those directions : — BM : the loiter 
was not dutiable under Stamps Act, 
1928, as a deed of settleinonfc or of 
gift within Part IX. of S<;hed. 111. 
since it was not an instrument whei’ohy 
property was settled or given, but was 
a more rtjvooablo mandate. — Hoavard- 
Smith V. Comptroller of Stam^, 
fl935] V. L. R. 387 ; 41 Argus L. B. 
407; fly9rd.,54 0.L.B.614 ; JOA.L. J. 
39; 42 Ai'gus L. B, 198, — AUS. 

PART IX. SECT. 7. 

705 J, liability of niastcr for 
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pcjially incurred by servant .] — A servant 
authorised to give receipts, gave a 
receipt liahl(> to tluty Sc not duly 
siaij)ped. The receipt was in form an 
aclau)wlodgiiient by the principal 
through i h(^ servant that the principal 
liad received the moneys : — //e/d .* the 
princii>ai was liable to a penalty imder 
StanipB Act, 1928, s. 55. — ^Ii'RABER y. 
Brennan, [1935] V. L. R, 371 ; 41 

A - 1 lO KriD .ATTC 


PART XII. 

sa. Club picnic~^Sea trip dt shore 
amusements .] — A club conducted an 
excursion to a 8ea.side resort Sc. a piouio 
there & sold tickets in connection with 
the excursion Sc picnic. Tbq holders 
of tickets wore conveyed to the rcHort 
by a boat chartered by the club, where 
for a frw hours ashore they mlglit take 

E art in games, pastimes Sc amu semen ts 
1 a park, of which i.ho club had the 
use for the day. They afterwards 
I’eturned by the same boat. The whole 
outing extended over some eleven or 
twelve houra. No ticket or special 
payment was tioodod for participation 
in the amusements in the park. In 
whioh persons other than ticket- 
holders were at liberty to Join r—HcW : 
there was no payment lor admission 
to an entertainment. — ^Taxation Comb. 
V. ViaroBiAs Hardware Club. [1931 1 
Argus L, K. 145.— AUS. 
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7804 AM. Annokdiona: — Consd. A.-C3r. v. Arts 
Theatre of London, Ltd., [1933] 1 K. B. 
439 ; A.-G. i), Southport Oorpn., [1934] 1 
K. B. 22(f; A.-G. v. London Casino, Ltd., 
[1937] 3 All E. B. 858. 


L. J. K. B. 105 5 148 L. T. 286 ; 49 T. L. li, 
38 5 76 Sol. Jo. 831, 0. A* 

Annotation : — Ooiud* A.^G. liOndan Oasino, Ltd., [19 Hv ] 

3A11K ,R. 858. ^ 


786a, Theatre elub.] — ^A club was formed 

with the object of creating a social rendezvous 
& providing its members with the amenities 
of a London club, including the provision of 
meals & refreshments. In addition it pro- 
vided its own theatre on the club premises 
produced regularly at the theatre with 
pi*ofessional casts new plays & revivals for 
short runs, & also provided therein concerts, 
lectures, etc. There were two classes of 
members — namely, full members, who paid 
annual subscriptions at full rates, & enjoyed 
all the privileges & amenities of the club, & 
associate members, who paid annual sub- 
scriptions at much lower rates than the full 
members, <fe were entitled only to a few of 
the privileges of the full members. Both 
full members associate members were 
entitled to enter the theatre & attend the 
theatrical performances given there upon 
payment of the prices charged for admission, 
which were the same for both full members 
& associate members, & varied according to 
the cost of production of each play, & were 
Circulated so as to cover the cost of pro- 
duction throughout each year. There was 
no admission for the public at large. The 
Oomrs. of Customs & Excise determined that 
a portion of the subscriptions paid by both 
full members & associate members was in 
respect of the right of admission to entertain- 
ments & that entertainments duty was pay- 
able thereon ; — Held : by Finlay, J., on 
the facts, a portion of the annual subscrip- 
tions paid both by the full members & the 
associate members was paid in order to 
entitle them to join the privileged class of 
persons who alone had the right, upon 
making a further payment, to be admitted 
to the entertainments in the theatre, & that 
portion of the annual subscriptions was 
chargeable with entertainments duty. 

On appeal it was contended on behalf of 
applts. that the duty could not attach, 
because Finance (Now Duties) Act, 19IC 
(c. 11), 8. 1 (4), referred to a payment for 
admission & not to a part payment for 
admission to an entertainment : — Held : by 
tlie C^. of Appeal, that under s. 1 (4) of the 
1916 Act, the Comrs. were charged with the 
duty of breaking up the lump sum paid in 
respect of the subscription paid to the club 
to see whether there was contained in it a 
sum which repi*esented any payment for 
admission to the theatre, So that if it did, 
the tax attached ; & even though, sub- 

sequently or successively, there might have 
been a direct payment for the ticket of ad- 
mission which was used by the member, 
nevertheless the totality of the two sums 
which had been paid represented a payment 
made for admission to an entertainment of 
which he had paid the first portion in his 
subscrii)tion to the club & the second portion 
directly in the purchase of his ticket, & the 
duty was payable on the totality of the two 
sums paid for admission ; — Held : therefore, 
the tax attached* — ^A.-G. v. Arts Theatre 
OF London, Ltd., [1933] 1 K, B. 439 ; 102 
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787. Add, Annotations: — ^Dlstd. A.-G. v. Lonchm 
Casino, Ltd., [1937] 3 All E. B. 858. Refd. 
A.-G. V. Southport Oorpn., [1934] 1 K. Ji 
226. 

787a. Revue during meals at restaurant.] — D( fi . 

CO. was in occupation of premises which had 
previously been used as a theatre, Thes*-, 
remises wore adai^ted for use as a restaurant , 
lit the general aspect of a theatre was 
retained ; the stage was enlarged, the seals 
in the stalls & dress circle were replaced l^y 
tables & chairs, & staircases were built frorri 
the dress circle to the stage. Food drink 
were supplied, as in an ordinary restaurant, 
& patrons were able to dance on the stage. 
There was in addition an elaborate revue 
perfonned on the stage, which was fitted 
So adapted for the production of such a revue. 
Patrons were allotted tables as in an ordinary 
restaurant ; there was a fixed menu each 
night, but dishes could* be ordered d la carte, 
A minimum charge of 15«. 6d. was made, 
payments being made before leaving. Tlic 
question arose as to whether the co. was 
liable to pay entertainment duty : — Held : 
upon the evidence, the 16s. fid. was paid by 
patrons for admission to an entertainnuini/ 
within Finance (New Duties) Act, Ifilti 
(c. 11), but, as part of the payment was in 
respect of other privileges So rights, only that 
part of the payment which represented the 
right of admission to the entertainment was 
dutiable. — ^A.-G. v. London Casino, Ltd., 
[1937] 3 AU E. R. 858 ; 53 T. L. R. 1017 ; 81 
Sol. Jo. 718. 

788. Add, Annotations : — Consd. A.-G. v, London 
Casino, Ltd., [1937] 3 All E. B. 858. Refd. 
A.-G. V, Southport Corpn,, [1934] 1 K. B. 
226. 

791a. Bathing pool — ^Admission of non-bathers.l 

— The corpn. of a borough were the pro- 
prietors of an enclosui’e which adjoined the 
sea-shore & included a sea-bathing lake ; two 
areas reser\ ed for sun -bathing ; dressing 
accommodation for about a thousand bathers ; 
terraces with seating accommodation for 
several thousands of non-bathers sheltered 
from the wind, So an upper terrace promenade, 
that accommodation giving the non-bathers 
a view of the bathing lake, adjacent parks, 
recreation ground So sea-shore ; So a caf^. 
The bathing was not organised. The lake 
& grounds were widely used by visitors A 
residents as a meeting-place So resort for 
sheltered sitting So resting in the sun. The 
sheltered seats, terraces So caf4 were open 
So used at the same prices whether or 
not there was bathing. The enclosure was 
open from Apr. 30 to Oct. 1 from 7 a.m* to 
8 p.m. on week-days, So for shorter hours on 
Sundays. The charges for non-bathers were 
between 2 p.m. So 6 p.m. 4d., So at any other 
time 3d., these charges being somewhat 
less than those for bathers. Admission wa^ 
by ticket obtained at a turnstile : — Held : 
the bathing, not being organised, was not an 
“ entertainment ** within the meaning oi 
that term as .defined by Finance (New Duties) 
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Act, 1916 (c. 11), s. 1, & consequently that 
entertainments duty under the Act could not 
be charged on the payments made by non- 
bathers for admission to the enclosure. — 


A.-a. V. SOUTHPOBT OoRPN., [1934] 1 K, B. 
226 ; 103 L. J. K. B. 117 ; 160 L. T, 273 ; 
98 J. P. 61 ; 50 T. L. R. 122 ; 77 SoL Jo. 899 ; 
32 L. O. R. 71, C. A. 


Part Xlll. — Recovery of Revenue Duties and Penalties. 


799* Add. Annotation : — ^Apld. Chowood, Ltd. v. 
Lyoll, [1929] 2 Oh. 406. 

811a. Order of Inland Revenue Commissioners — 
When necessary — Prosecution under Railway 
Passenger Duty Act, 1842 (c. 79), s. 13.] — 


An information was preferred by a police 
officer against the conductor of a motor omni- 
bus, alleging that he had allowed the omnibus 
to carry at one time a greater number of 
passengers than it had been constructed to 


part XIII. sect. 1, SUB-SECT. 1. 

p 1. Action against broker — For 

mhie of revenue — Under Special 

War Revenno Act, 11. S. O., 1927, the 
omission to affix the revenue stamps 
required by sect. 68 of Part VII. to bo 
fifJixed on stocks or bonds on a sale or 
transfer thereof does not, when a sale 
iH made by a broker as an agent, render 
him liable to pay the money value of such 
stamps os a debt due to the Dominion 
of Canada.— 11. u. Orabbs, [19341 
S. O. K. 625 ; 4 D. L, II. 324 ; 47 
B. C. 11. 293.—CAN. 

st. Trial of issue — To determine fact 
essential to defence — Amendment of 
defence .] — R. v . Mutual FiitE Assocn. 
OP Canada, Ltd. (1926), 58 N. S. R. 
420.— CAN. 

sv. Statutory presumption from 
posscBsian.] — U. v . Lewis, [1929] 1 
L). L. K. 808 ; 51 Can. Grim. Cas. 11 ; 
CO N. S. R. 226.— CAN. 

aw. .] — On a charge under 

Customs Act. R. S, C.. 1927, s. 217 (2), 
of unlawfully Importing liquor the 
onus is on the accused to prove lawful 
importation, without proof by the 
Crown of Importation. — R. v. Chkvtckib 
(1933). 7 M. P. U. 147 ; 62 C. O. C. 283. 
"CAN. 

sx. .1 — R. V. Dempsey (1933), 7 

M. P. R. 189,— CAN. 


sa. Unlawful removal from diMilUry,] 
— Held: (1) where an inspection of 
tli(< stock of spirits in a distillery, made 
according to the directions of the 
stiitute, shows that on a given date a 
substantive quantity of spirits had in 
some way boon removed from the 
Uistillery, & that the distillery stock 
books, required to be kept under the 
Act, did not show said defloiency to 
have been lawfully removed, such 
evidence, unless robiittod by proper 
& legal evidence, will be proof that 
said shoi'tf^e was unlawfully rcjmoved ; 
(2) it results from the proper reading 
of sects. 53, 149, 161 & 152 of the 
Excise Act, that, upon it being shown 
that any distilled spirits have been 
unlawfully removed from a distUlery. 
the exciao duties thereon become pay- 
able forthwith ; (3) it is no defence 
in the present action to show that the 
spirits bad been unlawfully removed 
by its sales manager, who was also a 
director, without the knowledge of 
the other directors. — R. v. Atlantic 
Distillino Co.t Ltd., [1931] Ex. C. R. 
117.— CAN. 
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, 806 iv. .] — R. V. Ohenu Tono 

Heno. [1928] 1 W. W. R. 83 ; 49 Can. 
Crlm. Cas. 79 ; 39 B. O. R. 167.— CAN, 

^ 806 V. R. V. Boutilibb, 

[1928] 2 D. L. R. 655 ; 49 Can. Orim. 
Cas. 812.— CAN. 

806 vl. .1 — R. e. Manuel. [1928J 

2 D. L. R. 766 ; 60 Can. Olm. Cos. 32. 
•-^CAN. 

^ 806 vli. RaHteay Passenger Duty 

det, 1842.1— HeW *• under Burgh 


PoUoe Act, sect. 454, the burgh 
magistrate had no inrlsdiotion to 
entertain the complaint, in roai)ect 
that, while the duties imposed by the 
Act of 1842 had been repealed, & other 
dxitios substituted therefor, a con- 
travention of sect. 1 3 was still an offence 
against an Inland Revenue or Customs 
Act. within the meaning of Burgh 
Pollcti Act, s. 454.— Cameron v. 
Sweeney, [1928] S. C. (J.) 34.— SCOT. 


sd. Election aa to penalty— When 
made.] — summons charged deft. 
** that he . . . was concerned in carry- 
ing, to evade the payment of duty 
thereon, certain uncustomed eggs . . . 
contrary to sect. 1 86 of Customs 
(Consolidation) Act, 1876 (c. 36), 

whereby the said deft, has forfeited the 
penalty of iSlOO for which the Comrs. 
have elected to sue.** Deft, was con- 
victed & the justices ordered him “ to 
pay the sum of £10 11a. Od. being tliroe 
times the value including the duty 
thereon of sixty dozen of eggs which 
wo adjudge deft, to be carrying to 
evade payment of the duties thereon 
... Sc for costs the sum of £1 14«. Gd. 
within one month & if said sums be 
not paid within one month, wo adjudge 
P. M. to be imprisoned in Ijondondon’y 
Gaol for fourteen days with hard labour 
unless said sums be sooner paid.** On 
a motion to make absolute a conditional 
order of certiorari which brought up the 
order of the justices for the purpose of 
being quashed i—Held : (1) it was open 
to the Comrs. at any time prior to 
conviction to say for what penalty 
they intended to sue ; (2) the addition 
of the punishment of something not 
warranted in law was not a defect ** 
within sect. 223 of 1876 Act. but made 
the order wholly bad ; (3) the order 
could not be sent back to the justices 
to be amended after certioraH pro- 
ceedings had been taken ; (4) if it was 
not competent for the justices to 
amend the order the ct. had no power, 
either to direct or request them to do so, 
— R. (Meehan) v. CJounty Tyrone. 
Chairman & Justices, 11934 1 N. I. 67. 
— IR. 

81 la 1. Order of Inland Revenue Com- 
missioners — When necessary — Pros^i- 
lion under Railway Passenger Duty 
Act. 3 842 (e. 79), s. 13 .]— Horn v. 
Duckett, [1929] S. C. (J.) 63. — SCOT, 

f I, Effect of Criminal Justice 

Adminidration Act. 1914 (c. 6^, a. 16 J 
— Held: sect. 12 of the Customs & 
Inland Revenue Act, 1879 (o. 21), 
which provides that any person con- 
victed of an offence against the 
Customs Acta, & who had been ad- 
judged to pay a penalty of £100 oi 
upwards may for a first o^femje be 
Imprisoned for not less than six months 
nor more than nine months, & a 
subsequent offence may in lieu oi 
payment of the penalty be 
Sith OP without hard labour, for not 
less than six months nor i“ore than 
twelve months, was 
sect. 16 of Criminal 

tlon Act, 1914 (o. 68).— B. (MoOoN- 
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ville) V. Armaoh County Justices, 
[1934] N. 1. 222.— IR. 

1 Notice of seizure.] — The 

giving of the notice of seizure which is 
required by Excise Act, 1927, s. 77, Is 
not a condition precedent to the 
prosecution of a ohaigo laid under 
sect. 170 (e) of said Act.— R. v. Kolyk, 
[19291 2 D. L. R. 636 ; 1 W. W. R. 
766 ; 51 Can. Crlm. Cas, 372 ; 38 
Man. L. R. 166.— CAN. 

8W. Improper adjo^irnment , — Effect of.] 
— A Justice of the peace having inter- 
vened iu a proflocution under the Excise 
Act by assuming to adjourn the trial 
on the non-appearance of the police 
magistrate before whom the information 
was laid. & who had issued a summons 
to deft, to appear before him, a con- 
viction mado on the adjourned date 
of trial by another police magistrate, 
before whom deft, refused to plead & 
to whose jurisdiction ho objooted, was 
quashcMl.— R. v. 1 'yke, (1928] 1 

W. R. 590 ; 49 Can. Grim. Oas. 
180 ; 23 Alta. L. R, 341.— CAN. 

8X. Information in writing — By whom 
laid.] — Since only inland revenue 
officers can lay an information for an 
offence imder Excise Act, such an 
information must state that the person 
laying the information is an inland 
revenue officer. — R. v. WiTSiEwipz, 
[19281 2 W. W. R. 19 ; 49 Can. Cnm. 
Cos. 330.— CAN. 

gy. Whether necessary.] — Held,: 

an information in writing required 
by Customs & Inland Revenue Act, 
1879, is no longer a necessary pre- 
liminary to the Issue of a summons 
charging an offence under the OiiHtoms 
Acts. — A.-G. V. Healy, [1928] 1. R. 
460.— IR. 

8Z. Information — Description of in- 
formant- - Sufficiency. 1 — An inf ormatlon 
for an offence against the Excise Act 
which describes the informant as a 
Customs & P:xciso officer “ on behalf 
of His Majesty the King ** ^shows 
sufficiently that he belonged to the 
class of persons by ^ ^vbom such an 
information may bo laid 6c Kly®® the 
magistrate the right to proceed th^e- 
under.— n. S*>* 

[1929] 4 D. L. R. 984 ; 2 JV. W. K. 
209 ; ^ 52 Can. Crlm. Cas. 82, — CAN. 

gb. Must he laid before two 

iustices.]—^. V. 0’Halta)IIAn (1928), 
54 Can. C. C. 227.— CAN. 

go. Must state value of goods 

illegally B. Bent (1930), 

64 Can. C, C. 169 .— ^AN. 
gj, NecessUy for averrm^ that 

M. P.* B. 328 ; 57 0. O. 0. 396.— CAN. 

go. Description of offmee— 

Sufficiency— Whether •^ wUhout lawfiil 
excuse *’ necessary.}— Jjpom v. K. 
0931), 66 Can. C. O. 200. — CAN. 

gj. — ,1 — ^An informa- 

tion* under Customs Act. 1927, is 
valid when it uses the word ** keep,” 
which is Idetttlcal with ” have In op® » 
possession.** — K. v , McLeod, [1935] 2 
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CBJO^, emi^ea^ to Baiiww Fassenger Duty 
lSi2 79), 8. 13 : — Meld t the prosecu- 
tion wt A proceedmg for the recovery 
of a fine or penalty under an Act relating 
to inland revenue within Inland Revenue 
Regulation Act, 1890 (c. 21), s. 21 (1), &> 
it could, therefore, lawfully be commenced 


without a© order Of the Wand Bevenu*^ 
Comi«.~KiBicny Mnm;, ri929] 2 K. r 
165 ; 98 L. J. K. B. 738 ; 141 L. T. 5] r, : 
93 J. P. 176 ; 45 T. U B. 427 ; 27 L. G. \C 
438 ; 28 Oox, 0, 0. 640, D. 0. 

816. Add, Annotation: — ^Refd. Roche v. WillcH 
(1934), 161 L. T. 164. 


D. L. R. 510 ; 9 M. P, R. 115 ; 63 
Can. 0. O. 155.— CAN. 

sg. PmaUy shotM he proportionaie 
to extent of illegal openratwns ,] — 11. v, 
PETIT, [19313 4 D. L. E. 548 ; 57 
C. O. C. 108.— CAN. 

sk. Ha/rbourvna goodfh-^ImpUctxtion 
of (>wnerahip,}-^ln a nroaecution under 
Onstoms Act. B. 8. 0., 1937. “ bar- 
bonrlng ** implies ownership. — R. v. 
FORAN (1932), 59 C. O. 0. 268.— CAN. 

*1, ■^-■~^Meani7igof**vdlu€forduty,**] 
—In a clxarge of harbonring: goods of 
the “ value for duty ** of over $200, 
** value for duty ** means the value to 
be stated in the bill of entry even 
though there is no ad valorem duty.— 
II. V, Ballamv, [1933] 3 D. L. 11. 67 ; 
59 C. a C, 220 ; 0 M. P. R. 193.— CAN. 

im. No potoer to auspmd senlmce .} — 
Customs Act. R. S. C.. 1927, s. 282, 
deprives the ot., in respect of ofliencos 
under the Customs Act, of its usual 
power to suspend the sentence of 
persons convicted. — 11. v. Lowery, 
[1933] O. R. 19 ; 59 0. C. 0. 112.— CAN. 

sp. F’orm of order.] — ^The prosecutor 
was charged at petty sessions on a 
summons with being (inter alia) 
knowingly oonoemed in a fraudulent 
evasion of duties of customs in respect 
to ten head of ciattle. He wfis con- 
victed & was ordered to pay the sum 
of £300 or in default to be imprisoned 
until that sum bo paid or discharged 
accoi-ding to law. 

On an application to make absolute 
a conditional order for a writ of habeas 
corpus notwitlist-anding caiiso shown ; 
— Held : it was ncccasary for the 
iustlcos to state the limit of the term 
of imprisonment imposed, & as no 
term was fixed, the order of the justices 
was bad. — R. (McCaughey) v. Tyrone 
County IJ., [1936] N. I. lO.— IR. 

ir. Fines — l^roperty of (M)wn .] — 
Fines Imposed in a prosecution for a i 
oonspiraiiy to violate the revenuti laws 
of Canada belong to the Crown & not 
to the Frovinciai Treasurer. — lie Pro- ! 
viNciAU Treasurer’s Claim, [1937} 1 
D. L. R. 534 ; 31 M. P. R. 336 ; 67 
Can. C. O, 31 7 ; affd. mb no?n. A.-G. for 
Nova Scotia v, A.-G, for Canada, 
[1937] S. C. R. 403.--CAN. 

PART XIII. SECT, i, SUB-SECT. 2. — C. 

u I, j . where goods 

alleged to have been smuggled arc 
found Sc seized in the possession of any 
person, the onust under Customs Act, 

8. 264, is upon such person to explain 
how the goods hod come into his 
possession or how they hfid been 
imported Into Canada, Sc if so, to prove 
that the duty upon them was ptild. — 
Weiss v. R., [19281 Fxch. C. R. 106.— 
CAN. 

t i. .1—R. V. Rog- 

zaNSKi, [1930] 2 W, W. H. 636 ; 54 
Can . C. C. 1 68 : 39 Man. L. R. 1 62.— CAN. 

r il, ,] — The present 

action was one to recover a penalty to 
the amount of the duty paid value of 
goods harboured by D. unlawfully 
imported, Sc incurred under the pro^ 
visions of Customs Act. Pltf. proved 
the finding of the goods in the promises 
of D. Sc the duty paid value thereof. 
D. otfored no evidence at aU : — Held .♦ 
by sect. 21 7 of Customs Act. the burden 
of proving that the goods harboui'ed 
wore lawfully imported is upon the 
person in whose possession the goods 
are found. Sc sect. 262 provides that lo 
case of any question relating tu 
identity, oiigln, importation or pay- 


ment of duty, the burden is on the 
owner or possessor of the goods, Sc D, 
having failed to discharge the burrlen 
put upon him by law, pltf. was oiitltled 
to judgment for the duty paid value of 
the goods so found on his promises, — 
R. V. DoULL, [1931] Ex. C. R. 169. — 
CAN. 

t u .}— -R. v. Moyle (3928). 49 

Can. Grim. CJas. 375. — CAN. 

PART XIII. SECT. 1, SUB-SECT. 2.— D. 

sa. Sentence of imprisonment in 
default ofpaymerd of costs — Invalid .) — 
Ex p. Monahan (N. B.), [1929] 1 
D. L. R. 804 ; 51 Can. Crlm. Cas. 15. — 
CAN. 


PART XIII. SECT. 1, SUB-SECT. 2.— E. 

c i. Court not named — Validity.) 

— ^Notice of appeal from conviction 
under Customs Act is good, although 
the ct. is not named. — 11. v. McLeod 
(1933), 61 C. 0. O. 319.— CAN. 

d i. .1 — Although the only 

appeal expressly granted by Customs 
Act, R. S. O., 1927, is one from a con- 
viction, an appeal lies from the dis- 
missal of a charge thorounder, both 
impbedly under sect. 279 (4) of said 
Act & by virtue of sect. 749 of Orixnlnal 
Code which is incorporated in the Act 
except in so far €is it is incompatible 
therewith. — R. v. Woodland, [1935] 
3 W. W. R. 220 ; 64 (Jan. O. O. 313,— 
CAN. 

1 1. From dedsion of county court 

judge on appecd.) — ^Under sect. 279 (2) 
of the Customs Act there is no appeal 
fi*om a decision of a county ct. judge 
on appeal. — R. v. Albert (1935), 8 
M. P. R. 649 ; 63 Can. Can. C. 303. 
— CAN. 

sb. Evidence — Retrospective operation 
of amending Act.) — Statutes ot Canada, 
1928 (c. 16), B. 5, which amended 
R, S. C., 1927 (o. 42). s. 262. & changed 
the law of evldonoo in prosecutions 
imdcr o. 42, is retroactive in effect Sc 
applicable to the hearing of an appeal 
to the county ct. from a conviction 
made prior to its passing. — R. v, 
Binglet, [1929] 1 D. L. R. 777 ; 61 
Can. Crim. Cas. 268 ; 60 N. S. R. 311.— 
CAN. 

sg. Powers of Supreme Cowi.] — On 
appeal to Supreme Ot. from quashing 
of conviction for harbouring spirits, 
the ot. by Customs Act, may affirm & 
amend conviction. — B. v, McXenzib, 
[1932] 4 D. L. K. 586 : 6 M. P. R. 32 
58 C. C. C. 289.— CAN. 


PART XIII. SECT. 2. 

q 1. Foreign vessel.) — The A-, a 

ship owned by the claimant, C. of 
St. John’s, Newfoundland, the port 
of registry, cleared from Halifax, N.S., 
unladen, took on a cargo at St. Pierre 
Sc unloaded that cargo on to another 
vessel at a point some fourteen or 
fifteen miles off the coast of Nova 
Scotia. The ship then put into Halifax 
on account of engine trouble ; the 
claimant, L., master of the ship, in 
reporting to the Collector of Customs 
at Halifax, as required by sect. 11 of 
Customs Act, 1927, made an untrue 
report. Law the ship was seized 
by the Royal Canadian Mounted PoUoe 
for an alleged violation of sect. 185 
of the Customs Act. On appeal from 
the dechtion of the Minister of National 
Revenue, confirming the seisote, 
claimants contended inter alia that 
sect. 11 of the Customs Act was uUra 


vires :^U€ld : (1) or customs pur- 
posoB, a vesseJ wnioh is not regisiei«t„i 
in a Canadto port, even though a 
British vessel, must be considereil a 
foreign vessel : (2) putting into port 
under oonstraint does not carry anv 
legal right to exemption from local law 
or loom jurisdiction ; (3) the report 
required by sect. 11 of the Customs 
Act is required to bo made only after 
the vessel has entered a Canadian port 
Sc the fact that disclosure is reqtiuv<l 
of acts which may have occurred during 
the course of the voyage, outside of the 
territorial waters of Canada, does not 
render tho enactment oxtra-torrltorlai 
in Its operation ; (4) the offence ohargod 
herein under sect. 185 of tho Cu8t(»m« 
Act is that of having made an untrue 
report ; (5) the Parliament of Canada, 
for the protection of the revenue, hay 
the right to require a master coining 
Into a Canadian port, to make a full cSt 
complete statement, In his report, of tho 
dealings in cargo which he had during 
the voyage which Immediately pre- 
ceded his arrival at the port. — Cashin 
Sc Lewis v. R., [1935] Ex. 0. R. 103.— 
4 11. L. 11. 547 ; 64 (Jan. C. C. 268.--- 
CAN. 

so. Ship within three mile limit — 
Entry due to “ unavoidable cause.**]— 
Deft, ship was seized by tiie Custoiuf; 
Authorities under sect. 183 (o. 42) of 
U. 8. 0., 1927 (c. 42). s. 188, as being 
ill Canadian waters contrary to its 
provision. The defence alleged that 
the entry Into Canadian waters was 
due to the fact that the solo man in 
command, during the lUnoss of the 
master believed himself without the 
three mile limit. The anchorage was 
made in the dark, Sc this man had 
been battling with the elements for 
two days alone, had only had threi; 
hours* sloep In 72, & was exhausted : — 
Held : in the olrcumstanoes, he could 
not be regarded as a mariner in 
ordinary conditions, & could not be 
called upon to take such precautions 
as would in other circumstances be 
required by this ct.. Sc the entry was 
due to ** unavoidable causes.” — R. v. 
” Mary C. Fischer ” (B, C, AdmJ. 
[1929] 4 D. L. R. 679 ; Ex. C. R. 207 ; 
52 Can. Crim. Cas. 273.— CAN. 

gd, Waters deemed interiwtional.] 
— A foreign vessel belonging to a 
foreigner was seized in the territorial 
waters of British Columbia, having 
cleared from Seattle, bound for 
Alaska : — Held : as passage over theye 
waters is necessary & convenient they 
should be deemed international in that 
sense ; want of jurisdiction had been 
established. Sc accused was entitled ro 
his discharge. — R. v. Hardy (1932), 
46 B. C. R. 162 ; 69 C. C. C. 394.— CAN. 


se. Seimre of unregistered motor boat 
— Departure wimoui clearance.] - 
A certain unregistered motor boat oj 
less than 10 tons tonnage was seized 
under sect. 244 of Customs Act for 
departing from a port in Canada 
without a clearance. She had been 
moored at one pier in the Customs po/^ 
of Sydney Sc this pier to go to 
another point In the same port:-. 
Held : (1) inasmuch os the motor boat 
in question was not required to or 
registered. Sc was not ell^le for clear 
once by Customs on a coasting voyage, 
she was not required to obtain a clear- 
ance under the provisions of the (ai-' 
toms Act before leaving her port 
place of mooring Sc, in oonsequeu''^ « 
she was not liable for penalty 
by sect. 244 of the Act ; (2) the boat 
in question did not deport from fbo 
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diORittEtioii*]**-'A niotor tank wagon was 
seised by officers of the Customs A Excise 
on the ^t>UBd that it was being used in the 
conveyance of goods liable to forfeiture under 
the Customs Acts. The owners claimed the 
vehicle under Customs Consolidation Act, 
1870 (q. 36), s. 207, & an information was 
exhibited before justices on behalf of the 
Comrs. of Customs & Excise for the forfeiture 
Sc condemnation of the vehicle under sect. 226 
of the Act : — -Held : it having been admitted 
that the vehicle had been used in the con- 
veyance of goods liable to forfeiture (in 


Voi. ZXZlX.---B«miie. (JaseB 

which case sect. 202 of the Act provides that 
the vehicle itself shall be forfeited), the 
justices were bound to condemn the vehicle, 
sect, 226 giving them no discretion to refuse 
to do so on the ground, for example, of hard-* 
ship on an innocent owner. — I >b Kbyber v. 
British Rajtavay Trapfio & Eubdctrio Co., 
Ltd., L19361 1 K. B. 224 ; 164 L. T. 158 ; 62 
T, L. R. 73 ; 79 Sol. Jo. 904 ; avb nowt.. Db 
Keysbr V. Barkis, De Keysbb v, British 
Railway Tra^^fio & Electric Co., I/td,, 105 
L. J. K. B. 74 ; 99 J. P. 403 ; 33 L. G. IL 
463. 


Part XIV. — Expenditure of the Revenue 


887. Add, AnnotaMona : — ^Apprvd. Nixon v, A.-G. 
(1930), 100 L. J. Ch. 70. Refd. Be Trans- 
ferred Civil Servants (Ireland) Compensa- 
tion, [1929] A, C. 243. 

839. Add., Annotationa : — Apprvd. Nixon v, A.-G. 
(1930), 100 L. J. Oh. 70. Refd. Be Trans- 
ferred Civil Servants (Ireland) Compensa- 
tion, [1929] A. C. 243. 

841a. Right to pension — Not enforceable at law.] — 
An established civil servant of the Crown has, 
on the true construction of Superannuation 
Acts, 1834 to 1909, no legal right to a super- 
annuation allowance or, when such an allow- 
ance has been awarded to him by the Lords 
Comrs. of the Treasury, to an allowance of 
an amount Oxed by reference to the scale 
contained in Superannuation Act, 1869 (c. 26), 
8. 2, as amended by Superannuation Act, 
1909 (c. 10), ss. 1, 3 (1). 


Applts., four retired civil servants who had 
quaUtied for the award of a superannuation 
allowance, claimed to be entitled as of right 
to have superaimuation allowances calcu- 
lated on the full amount of their annual 
salaries &; emoluments, including a bonus 
granted by the Treasury to civil servants, in 
accordance with the scale provided by 
Superannuation Act, 1869 (c. 26), s. 2, as 
amended by Superannuation Act, 1909 
(c. 10), ss. 1, 3 (1). Two of applts. entered 
the Civil Service on the faith of a statement 
contained in a Treasury minute of June 14, 
1869, to the effect that all persons appointed 
subsequent to the passing of the Act of 1869 
were to be held entitled to the retiring allow- 
ances prescribed by the second sect, of that 
Act, & they contended that the minute was 
a continuing offer by iftie Treasury on behalf 
of the Crown to such persons that they 


port ol Sydney within the meaning of 
said section & the provisions of the 
MtaUite do not apply to a small boat 
whifsh is unregistered & which Is pro- 
ceeding from one point in any port to 
another point in the same port wlthoxit 
goods on board, & that she was not 
required to clear. — H eahn v, R., [1931] 
Ex. C. R. 201.-~CAN. 


sg. Seimre of vessel — Who may 
recover .) — The owner alone may recover 
possession of a vessel seized for trans- 
porting liquor contrary to Alcoholic 
Liquor Possession & Transportation 
Act (Que.). — Robertson v, Quebec 
hiQUOR OoMMiBsroN, [1033] 1 D. L. R. 

CAk 


sk. Locality of seizure .) — On seizure 
P* a schooner with liquor : — Held : 
the locus of the seiamre, approximately 
one & three-quarter lulles from the 
shore, was part of the Province of New 
Brunswick Sc therefore, both as to 
property & Jurisdiction, the Province of 
Wow Brunswick inchided the territory 
within which the offence was alleged 
to have been committed, Sc the offence 
os set forth in the conviction was 
comndtted within the Province of 
New Bmnswick Sc within the body of 
» opimty.— R. V. Burt (1932), 6 
H. P. K. ua,^0AN. 


sm. UnUmfvl seizure — IaoMIUv Oj 
— Oertaln goods were seized bj 
^^anadian Customs officers. Sc by con 
<>bunsel, an order was made by 
kxohequer Ot. dissolving suoli 
seizure & directing that the property 
to the suppliant. Some 
moni^ later when he went for delivery 
the it wiMi diaoovered there 

was a diorta^ for the value of which 


this action was brought : — Held : the 
Crown is liable for the value of goods 
unlawfully seized or detained if restora- 
tion cannot be made. — ^Massein v. li., 
11934] Ex. C. R. 223.— CAN. 
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841a i, Hiff/U to pension^ — Not ert- 
forceaJblc at law.) — Held: a civil 
servant, retired or removed from office, 
has no right of action to recover any 
allowance under the Superannuation 
Act, such allowance being entirely in 
the discretion of the executive 
authority. That no contractual i*©- 

: ‘ ' Crown & 

its servants with respect to 
allowances. To create such con- 
tractual relationship would require 
express statutory enactment. — MinLEit 
V. B., [19311 Ex. O. R. 22.— CAN. 


1 I, ,] — G. entered the 

aervlce of the Govt. Railways in 1867. 
On Nov. 11. 1911, ho was dismissed 
for misconduct. On Mar. 6, 1913, he 
vas again engaged Sc continued in the 
lervioe until Peb. I, 1928. when ho 
•etired. The Superannuation Board 
leclded that he was entitled to a 
ctiring allowance calculated only in 
espeot of his service from Mar. 6, 
913, to the date of his retii-eiuent : — 
¥eld : he was entitled to the payment 
►f superannuation allowance fsalcuiated 
iDOtt the whole period of his service, 

1 — - — «. Gibbons (1928). 

„ 3. W. 182 ; 46 N. S. W. 

V. N. 66.— ACS. 

I, i, — ^ Except when ** in service of 
he State •'--‘Who is.]— Superannuation 
Amendment) Apt, 1918, s. 3, 

A follows : ** A person to whom a 


superannuation allowance under any 
Acts relating to the Public Service 
. . . may be at any time payable 
shall not bo doomed ... to be 
entitled to be paid such allowance 
... in respect of any period . . . 
during which he ... is employed In 
the service of the State , . , : — 

Held: a tipstaff to a justice of the 
Industrial Arbn. Ct. was “ in the 
service of the .State within the sect.. 
Sc, therefore, while so employed was 
not entitled to be paid any superannua- 
tion allowance which had accrued due 
to liim. — The Sut»ehannuation 
I Board, Ex p. Dockrell (1920), 47 
! N. S. W. W. N. 91,— AUS. 

q Ij, Meaning of salarjj .) — 

Sums of mtmoy paid by the Govt. 
Savings Bank Comrs. to its officers in 
respect of their children. Sc known as 
“family allowances, “ are not salary 
within Superannuation Act, 1916, s. 3. 
— lie SUT'ERANNITATION ACT, Ex p. 

New Soin'H Wales, Comrs. of the 
GOV15RNMT5NT SAVINGS BaNE (1929), 
47 N. S. W. W. N. 165.— AUS. 


Hf. :^ight of Creum to fix an^rU.)-^ 
EiDD V. R.. (19241 Exoh. 0. R. 29.— CAN. 

sk. Manual l(iJbo%irer.) — Pltf., who 
had boon emidoyod by deft, city as a 
manual labourer on the hour basis : — 
it eld : (1) to liave boon a “ permanent 
employee “ within the oltv's pension 
bye-law : (2) to have been in the city’s 
8 < 5 rvtco for 15 years; Sc (3) to be 
“ unfit for furtbor service in the employ 
of the city,” within the bye-law. — 
Tawny e. Winnipeg City, [1936] 2 
W, W, R. 128; affd., [19361 2 W.W.R. 
025 ; 4 D. L. R 498 ; 44 Man. L. R. 
243.— CAN. 
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should receive superannuation allowanoes 
on the terms therein contained, Sd that that 
offer had been accepted by both applts. A 
third applt. entered the service of the 
National Telephone Oo. in 1806, & on the 
transfer of the telephones to the Post Office 
under Telephone Act, 1011 (c. 26), assigned 
his share in a contributory pension fund to 
the Postmaster-General, & was appointed 
to a pensionable office in the Post Office 
which qualified him for a superannuation 
allowance under sect. 6 of that Act, which, 
by sect. 10, was to be read as one with the 
Superannuation Acts, 1834 to 1000. The 
Lords Comrs, of the Treasury, acting in 
accordance with a Treasury minute dated 
Mar. 20, 1022, awarded to each of applts. a 
superannuation allowance calculated on a 
basis differing from & less favourable to him 
than that provided by sect. 2 of 1850 Act, as 
amended by sect. 1 & sect. 3 (1) of 1000 Act, 

4 ^ computed his allowance (a) on his fixed 
annual salary & emoluments, exclusive of 
his bonus emoluments ; A; (6) on a sum less 
than the full amount of his annual bonus 
emolument: — Held: (1) applts. had no* 
legal right enforceable in a ct. of law to 
superannuation allowances calculated accord- 
ing to the scale fixed by sect. 2 of 1860 Act 
as amended by sect. 1 & sect. 3 (1) of 1909 
Act ; (2) as to the claim founded on contract, 
the only power of the Lords Comrs. of the 
Treasury was conferred by statute, & they 
had no authority to contract themselves out 
of it ; (3) applt. employed in the Post Office 
received his superannuation allowance on 
the same footing as the other applts. — Nekon 
A.-G., [1931] A. 0. 184 ; 100 L. J. Oh. 70 ; 
144 L, T. 249 ; 47 T. L. B. 96, H. L. 

841h. Amount of pension — Whether war bonus 
Included in calculation.] — Upon its incor- 
poration resp. authority took over a pension 
scheme, whereby it was provided that 
deductions be made from the wages payable 
to certain employees (inchiding applt.), & 
that, for the purpose of computing the super- 
annuation allowance or pension payable to 
each employee, the wages were to be deemed 
to be at the rate of the actual wages paid to 
him at the time of his superannuation or 
retirement “ exclusive of any gratuities, 
allowance for house, or other additions.^* 
Prom 1015 onwards, a weekly sum called 
war bonus ** was paid to each employee 
in addition to wages. The bonus rose from 
time to time, & in May 1918 a part of the 
bonus was consolidated with the wages. 
In 1919 a document, containing the words 
“ war bonus 16s. per week added to wage, 
counting for pension, plus 13 s. 6d. per week 
floating war bonus,” was left with each 
employee. In the same year applt. (as one 
of the employees), when asking for a recon- 
sideration of his rate of wages, added 
** Present conditions of annual leave, sick 
••pay, & pensions.” No deduction in respect 
of superannuation or pension was made from 
that part of the wages which formed the 
bonus. In Mar. 1926, when a further revision 
took place, the wages of applt. were described 
in a circular issued by resp. authority as 
“ 68s. 6d. per week as a maximum, non- 
pensionable floating bonus 12s. Besp. 
Authority, in rejecting a demand by applt. 
for deductions from the bonus payments, 
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informed him that “ the authority are pre^ 
pared to continue the payment, of a non- 
pensionable bonus in addition to your wages 
in accordance with the terms of the circular, 
& by accepting that bonus you must be 
deemed to have agreed to the conditions upon 
which it is granted.” Without accepting the 
view of the authority, applt. continued to 
work as usual, A; to receive the bonus pay- 
ments. Upon his retirement, applt. claimed 
that the payments of war bonus made to hiii» 
were part of his wages, & ought to be included 
in the computation of the amount of his 
superannuation allowance or pension : — 
Held : by the terms of the agreement 
between the employers & the workmen, tlie 
bonus payments were at all times to bo 
regarded as non-pensionable, So therefore 
could not be taken into consideration for 
the purpose of calculating the amount of 
pension. — Tibbals v. Port of London 
Authority, [1937] 2 All E. B. 413 ; 81 Sol, 
,To. 496, H. L. 

Officers of local authorities.] — Following this 
cross-ref. add 

841c. Contracting out — What amounts to.]— 

The claimant was employed in the service of 
the H. Urban District Council. That council 
was, in 1921, amalgamated with the city of 
S. By an agreement entered into between 
the claimant & the S. Oorpn. in 1920, before 
but in contemplation of the amalgamation, 
it was agreed that the corpn. should pay 
to the claimant an annuity of £300 as com- 
pensation “ in full discharge for all claims to 
which he shall or may become entitled in 
any i*espect whatsoever by reason of his said 
office or otherwise in relation to the said ui‘ban 
district of H.” This annuity was to be sus- 
pended while the claimant should hold any 
office under the S, Corpn. He in fact entered 
theii* service as from the date of the amal- 
gamation & continued to hold a post in the 
engineer’s So surveyor’s department until Ik* 
attained the ago of sixty-five years on Jan. 15, 
1935. In 1930 the S. Corpn. adopted the* 
Local Govt-. & Other Officer’ Superannua- 
tion Act, 1922 (c. 59), So among the posts 
which they designated as established posts 
for the purpose of that Act was the post ol 
” divisional surveyor.” The claimant main- 
tained that the post which he held was that 
of ** divisional surveyor ” So that he was 
therefore entitled to claim a superannuation 
allowance under the Act of 1922, in additioii 
to the annuity payable under the agreement 
of 1920. The corpn. did not admit that tlio 
claimant held the post of district surveyor. 
So tlncatened to dismiss him from their ser- 
vice if he did not withdraw his claim. 

Oct. 1932, the claimant So the corpn. enter* 1 3 
into an agreement under seal (expressed to b*- 
supplemental to the agreement of 192u) 
whereby it was declared that the elamian 
held his employment at the pleasure of t ik| 
corpn,, So that the post which he occupK'^* 
was not So should not be deemed to have been 
designated as an established post for rne 
purpose of the Act of 1922. It w®'® ~ 
agreed that the claimant withdrew hiB clam* 
So should not at any time be entitled to recoi v 
superannuation allowance from the ; 
On reaching the age of sixty-five years t ' 
claimant retired So claimed that he was e 



titled to Buperannuation allowance, & that | 
in calculating the amount his service with the 
H. Urban District Council must be taken into 
account. He contended that the agreement 
of 1932 was void as being an attempt to “ con- 
tract out ** of the Act of 1922. The corpn. 
contended that the agreement was valid. I 
They did not contend that the rights of the 
holder of an established post could be 
dimmished by “ contracting out,” but that 
this was a hand fide compromise of a dispute 
whether the claimant did hold an established 
post. Anyhow, they said, the service with 
the H. Council was excluded by the terms of 
Art. 62 of the Provisional Order effecting the 
amalgamation : “ ... no officer shall be 

entitled to claim or receive both compensation 
for any direct pccuniai'y loss by abolition of 
office or by diminution or loss of fees or salary 
& a superannuation or retiring allowance in 
respect of the same yieriod of service & the 
same pecuniary loss.” Tlie matter having 
bejen referred to arbn. under sect.* 22 of the 
Act of 1922, the arbitrator found as a fact 
tliat the claimant did occupy an established 
f)()st as district surveyor, decided in his 
favour on both points, but/ stated his award 
in tlie form of a special case i- ~Hcld : (1) the 
agr’eement <jf 1932 was void. The rights 
conferred by the Act of 1922 could not be 
got rid of by “ contracting out ” cither 
<lirectly or by indirect method of agreeing 
that a post which was (as the arbitrator had 
found) an establislied post should “ not be 
deemed to be ” an established yiost ; (2) the 
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claimant’s service with the H- Council 
must be excluded in arriving at the amount 
of the superannuation allowance. — ^PowBni. 
V, Sheffield Corpn., [1936] 1 K. B. 680 ; 
105 L. .T. K. B. 330 ; 154 Lr. T. 160 ; 100 
J. P. 139 ; 52 T. L. R. 248 ; 80 Sol. Jo. 
240 ; 34 L. G. R. 156. 

841d. Amount of allowance — Effect of receipt 

of compensation for loss of office.] — Powell 
t\ Sheffield Corpn., No. 841c, ante, 

843a. Savings Certificates — Nomination to — 
Validity.] — War Savings Certificates Regula- 
tions, 1919, although they do not expressly 
mention Savings Banks Act, 1887 (c. 40), 
are not ultra vires^ because they modify, A 
incorporate & api>ly as modified, the rules as 
to nominations contained in that Act. Thus, 
they make it yiossible for any holder of War 
Savings Certificates to nominate recipients 
of the certificates held, & any such nomina- 
tion may include certificates held in excess ol 
the authorised maximum, notwithstanding 
that certificates so held are liable to be 
forfeited . — Re Kimber, Vale v, Rockman, 
[1928] Ch. 749 ; 97 L. J. Ch. 430 ; 139 L. T. 
650 ; 72 Sol. Jo. 545. 

849. Add, Annotation : — Generally, Retd. Brown v. 
Brown. 11936] 2 All R. 1616. 

853. Add, Annotation : — Apid. Green v, Weatherill, 
[1929] 2 Ch. 213. 

ggOa. .]—Ex p, Rosknow, [1886] 

1 W. N. 3. 
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ROYAL FORCES. 
Part I. — The Royal Navy 


1. Add, Annotation ; — Hefd. Admiralty Comrs. 
V. Valvcrda Owners, [1937J 1 K. B. 745, 

9, Add. Annotation : — ^Hefd« Admiralty Comrs 
V, Valverda Owners, [1937] 1 K. B, 745. 

27« Add. Annotations : — Consd. China Navigation 
Co. V. A.-G. (19H2), 4H T. L, K. 375; 
Admiralty Comrs. p, Valverda Owner's, 
[1987] 1 K, B. 745. 

31* Add. Annotations : — Consd. China Navigation 
Co. V. A.-G, (1932), 48 T. L, B. 375 ; 
Admiralty Comrs. v, Valverda Ownei-s, 
[1937] 1 K. B. 745. 

82. Add, Annotation : — Consd. Admiralty Comrs. 
V. Valverda Owners, (1937] I fv. B. 745. 

33a. Right to Indemnity — For expenses in case of 
damage to ship or stores.] — A Govt, steamer 
assisted a merchantman, on a stipulation to 
reimburse all expenses arising from damage 
to the steamer or the stores ; — Held : such 
stipulation was no bar to salvage compensa- 
tion. — T he Lustre (1834), 3 Hag. Adm. 154 ; 
166 E. R. 363. 

Annotations : — Consd. The EwoU Grove (1835), 3 Adm. 

209 ; China Navigation Co, v. A.-G. (1932), 48 T. L. H. 

375 ; Admliuliy OorrirB. v, Valverda Ownern, (1937] 1 

K. B. 745. Refd. The Lord Dufforin (1849), 7 Notes of 

Cases, Snpp. xxxili. 

38. Add, Annotation : — Consd. Admiralty Comrs. 
V. Valverda Owners, [1937] 1 K. B. 745. 

44. Add, Annotation ; — Consd. Admiralty Comrs. 
V, V^alverda Owners, [19371 1 K. B. 745. 

51. Add, Annotation : — Consd. China Navigation 
Co, v. A.-G. (1932), 48 T. L. R, 375. 

56a, Ship specially equipped with salvage 

plant.”] — The owners of the motor vessel 
F,, being informed tiiat the ship was on lire, 
made a contract in writing with the Admiralty 
that warships belonging to l£is Majesty 
should render salvage services. Such ser- 
vices, including towage, were in fact rendered ; 
— Held : it was not open to th(i parties by a 
contract otherwise valid to contract out of 
the provisions of Mercliant Shipping Act, 
1894 (c. 41), s. 557. 

Per Slesbkr, L.J., on the ground that the 
effect of sect. 657 of Merchant Sbipj^ing Act, 
1894 (c. 41), was to take away from the 
Crown the right to claim for salvage services 
wldch it might otherwise possess ; that the 
prohibition to claim for salvage services was 
general in its nature & not enacted solely 
for the benefit of those persons who were to 
receive the services & accordingly could not 
be waived, & that the ct. had no jurisdiction 
to entertain a claim for services excluded by : 
the sect. 

Per Scott, L.J., on the ground (1) that the 


agreement ought to be construed as an 
undertaking to pay such salvage remunorar 
tion as was not barred by the combined 
operation of the two Acts of 1894 A; 1916 
no more ; (2) that sect. 557 of the Act <>] 
1894 must be intei'preted as meaning that tin* 
banned claims were not to be allowed in th<* 
King’s Cts., & that therefore no cause of 
action for any of the banned heads of 
muneration could exist ; (3) that even if 

there was any ambigiuty in the construction 
of sect. 557, the crucial words in it ought to 
be c^nstiTied as a pro) lihi tion, that the 

Admiralty could not make an agreement for 
the express purpose of creating by contract 
a cause of action for salvage remuneration 
falling witliin the statutory ban enforceable 
in the Ots. notwithstanding the statute. 

Greer, L.J., held that there was nothing 
in sect. 557 of Merchant Shipping Act- of 
1894 which made it illegal for the Admiralty 
to agree that if they did what they were not 
bound to do, i.e. stand by a ship At tow her 
to safety, they were to receive remuneration, 
or which rendered a promise to pay for sucli 
.services made by the owners of the salved 
ship illegal & void, that therefore the con- 
tract which the ownei*s of the salved ship 
entered into with the Admiralty was a binding 
contract. — ^Admiralty Comrs. v. Valverda 
Owners, [1937] 1 K. B. 745; [1937] 1 

All E. R. 49; 106 L. J. K. B. 203; 15(i 
L. T. 98 ; 53 T. L. R. 194 ; 81 Sol. Jo. 14 ; 
42 Com. Cas. 142, C. A. 

56b. Agreement for remuneration — Waiver of Act.] 

— The owners of the motor vessel F., being 
informed that the ship was on fire, made a 
contrax^t in writing with the Admiralty that 
warships belonging to His Majesty should 
render salvage services. Such services, in- 
cluding towage, were in fact rendei*ed : - 
Held : notwithstanding the provisions C)i' 
Merchant Shipping (Salvage) Act, 191 6 (c. 41 ), 
s. 1, it was open to the parties by a contract, 
otherwise valid to contract out of the pre- 
visions of the sect., & for the owners thereby 
to waive the benefit conferred on them by 
the sect. — ^Admiraj.ty Comrs. v. Valverda 
Owners, [1936] 1 K. B. 724 ; [19.36] 1 AH 
E. R. 360 ; 105 L. J. K. B. 240 ; 154 L. T. 
302 ; 52 T. L. R. 286 ; 80 Sol. Jo. 266 ; 41 
Com. Cas. 174 ; 18 Asp. M. L. C, 620 ; reesd.. 
82 L, Jo. 443, C. A. 


Sect. 2.-COLONIAL NAVAL FORCES. 

See, now, Colonial Naval Defence Act, 1931 
(0. 9). 
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VOL IZm-^Boyal Forces. Cases lU-881. 


Part V.--The 

111, Add* Annotcdions -Consd, China Navigation 
Co, V, A.-a. (1932), 48 T. L, B. 375; 
Kynaston v. A.-G. (1933), 49 T. L. B, 300. 
Refd, Nixon v. A.-G., [1930] 1 Oh. 666. 

120a. Dispasitlon of forces — Prerogative right of 
Crown.] — ^When Parliament has by the Army 
(Annual) Act sanctioned the raising keeping 
of the army for one year, the right of the 
Crown in time of peace as to the disposition 
& use of the forces so raised is a prerogative 
right the exercise of which cannot be con- 
trolled by the cts. — China Navigation Co., 
Ltd. V. A.-G., [1932] 2 K. B. 197 ; 101 L. J. 


Regular Army. 

K. B. 478 ; 147 L. T. 22 ; 48 T. L. B. 376; 
18 Asp. M. L. C. 288, C. A. 

180. Add* Annotation : — Retd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. B. 375. 

137a. Whether action lies against Crown.] — 

No engagement between the Crown Sc any 
of its militiiry or naval ofticers in respect of 
services present or past can be enforced in a 
ct. of law. — Kynaston v. A.-G.. (1933), 49 
T, L. B. 300, C. A. 

189. Add, Annotation : — Consd. Nixon v. A.-G. 
(1930), 100 L. J. Cli. 70. 


Part VIII. — The Air Force. 

Acquisition of land.]— iScc Compulsoby Pub- Injury to aircraftsmen by negligence— Action by 
CHASE, No. 263a, ante. Crown — ^Measure of damages.]- See Masteb & 

Servant, No. 1456a, an/r. 


Part IX. — Matters Common to 


266. Add. Annotation : — Consd. Mackenzie-Kennedy 
V. Air Council (1927), 138 L. T. 8. 


Sbot. 6.— war pensions. 

266a, Final award — ^Notice of right of appeal — 
Construction of Regulation.] — War Pensions 
Act, 1921 (c, 49), 8. 4, provided foa final 
awards Sc for areals within one year from 
those awards. Sub-sect. 3 provided : “ The 
Minister shall, in such manner as may be 
prescribed by regulations made by him under 
this section, bring the provisions of this sub- 
section to the noGce of persons having a right 
of appeal thereunder.*' 

Sub-sect, 4 brought into the scope of the 
section officers in whose cases final awards had 


Navy, Army and Air Force. 

been made before the Act, but substituted for 
one year from the award one year from a date 
to be fixed by the Minister by regulations. 
By War Pensions (Final Awards) Amend- 
ment Begs., 1923, the date fixed was Feb. 7, 
1923, & Beg. 3 provided : 

“ Notice of the right of appeal shall be 
published in three successive issues of the 
British Legion Sc in six successive issues of the 
principal daily or weekly newspapers cir- 
culating in London & the provinces, & suit- 
able notices shall be displayed in the local 
offices of the Ministry ; — Held : so far as the 
regulation required publication in I^ndon 
nevvspapers it did not require publication 
in more than one principal daily newspaper. — 
B. V. Whytt, Ex p. Ministbb op Pensions 
(1931), 48 T. L. B. 189; 76 Sol. Jo. 68. 


Part X. — Disciplinary Tribunals. 


279. Add. Annotation: — As fo (1) Refd. O’Oonnor 
V. Waldron, [1936] A. 0. 76. 


Add. Annotations: — Consd. Hearts of Oak 

Assurance Co. v. A.-G. (1931 ), 47 T. L. B. 679, 
rinoKi A n 


PART V. SBCT. 1. 

, «a. Effect of enlistment .] — Enlistment 
by a BUDject under the MiUtla Act, ie 
in the nature of a formal transmutation 
2' a citiiEen into a soldier for the time 
Pi ^ & M required by the Defence of 
the lUalm, Sc does not constitute a 
contract between the subject & the 
wwn creating mutual rights & 
bbltotlons, — Cooks v, R., (1020] 

Ex.O, R.20.— CAN. 

PART V. SECT, 8, 8UB-6BCT. 8, 

d I. .3 — ^Military olllcers & 

^Idlers, while In the servloe of the 
<>own hold their positiona at & during 
tb® pleasure of the Crown, St no action 
at law lies lor ^eir pd.y.— Cooks v. R,, 


(19291 Ex. 0. R, 20.— CAN. 

Bb. Pension act of grace owly.J— 
Pensions are an act of grace & bounty 
of the Crown which must be left to the 
discretion of the Govt, ; & there can 
bo no review of the discretion of tlie 
PensloiLS Board by the ot. — Thomas 
V. R., (19281 2 D. li. R. 635 ; (1928] 
Exoh. a R. 20.— CAN. 

SO. Jurisdiciion of Federal Appeal 
Board.]— In Jan. 1923, the Board of 
Pension Comrs. refused pension In Uio 
matter ot one S. on the ground that hla 
death was not attributable to milit^ 
service. An appeal was taken to the 
Federal Appeal Board under 13 & 14 
Geo, 6, c. 02. 8. 10, Sc the latter found 
the death, was due to military service. 


By 14 & 16 Geo. 5, c, 60, s. 10, the 
Appeal Boai-d was roquiri^d to give 
certain information in Its judgment. 
The Conms., claiming the Appeal Board 
had not complied with the statute, 
refused to pay the i^nslon. The 
Minlstei, under 18 8c 19 Gep, ^»o. S8, 
8. 30 (8), referred tlie matter to tMs 
ct, for determination :--Hda: the 
appeal having been heard ec^^idea 
In 1926, the question of its juris^ctipn 
must bo detormlnod under the law in 
foio© at that time. & under 13 & 14 
Geo. 6, o. 62. s. 10. the Appeal Board 
had jurisdiction to hear & determino 
anneals from the refusal of pouBlon by 
the Board of Pension Oomre.— S kitoh 
e. WIINI8TKR OF I^NSrONS & NATOONAI 
HKAX.TB, [1931] Ex. O. R* 97. — CAN. 
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Cases 9 — ^28c. 


English and Empieb Digest Supplement. 


SALE OF GOODS. 


Part i. — The Contract of Sale Generally 


9. Add. Annotations : — Consd. Bobinson v. 

Graves, [1935] 1 K. B. 579. Reid. Dominion 
Press V. Customs & Excise Minister, [1928] 
A. 0, 340 ; Myers (G. H.) &i Co. v. Brent 
Cross l^ervice Co., [1934] 1 K. B. 46. 

10. Add, Annotation : — ^Dlstd. Bobinson v. Graves, 
[1935] 1 K. B. 579. 

10a. .] — Deft, orally commissioned pltf., 

an artist, to paint the portrait of a lady & 
promised to imy 250 guineas therefor. Deft, 
subsequently repudiated the contract before 
the portrait was completed. In an action 
by pltf. for the agreed price of the portrait ; — 
Held : it was a contract for work & labour 
& not for the sale of goods, as the substance 
of the contract was that skill & labour should 
be exercised upon the production of the 
portrait , & that it was only ancillary to that 
contract that there would pass from the 
artist to his customer some materials — 
namely, the paint & the canvas, the addition 
to the skill & labour’ involved in the pro- 
duction of the portrait, & therefore pltf. 
could recover notwithstanding that there was 
no note or memorandum in writing of the 
contract. — Bobinson Giiaves, [1935] 1 

K. B. 579 ; 104 L. J. K. B. 441 ; 153 L. T. 
26 ; 51 T. L. B. 334 ; 79 Sol. Jo. 180 ; 40 
Com. Cas. 217, C. A. 

11-a. .] — Bowmakeb, I/td. v. Wiixiams (1930), 

74 Sol. Jo. 836. 

28a. Option clause — ^Terms of future contract not 
set out — “ Prices to be agreed upon.**] — 

May & Butcher v. B., [1934] 2 K. B. 17, n. ; 
103 L. J. K. B. 666, n. ; 151 L. T. 246 n. 

Annotations : — Difitd. Hillas v, Mcos, Ltd. (1932), 147 L. T. 
50.3 : Foley v. Classique Coaches, litd., [1934] 2 K. B, 1. 
Reid. British Homophone, Ltd. v. Kunz 3c Crystallate 
Gramophone Record Manufacturing Co. (1935), 152 L. T. 
589. 

28b. .] — An agreement entered into on 

May 21, 1930, for the sale & purchase of 
Bussian softwood timber for delivery in 1930 ^ 
provided that the buyers should have the i 


option of entering into a contract with the 
sellers for the pttrehase of further timbej* 
for delivery during 1931. The option clause 
did not specify what kinds or sizes or what 
ualities were to be supplied, nor did it 
efine the dates & ports of shipment & dis- 
charge : — Held: (1) the option liaving been 
exercised, the parties intended to enter into, 
& did in fact, enter into, a complete bind- 
ing agreement not dependent on any future 
agreement for its validity. Both as regards 
the quality <fc description of the goods & tlie 
times of delivery shipment the contra< t 
was neither uncertain nor incomplete ; (2) as 
regards damages, as resps. did not give the 
learned judge such help as was in their powt^r, 
with the full knowledge they possc^ssed, they 
could not complain of his awax’d of damage's 
on the material then before him. — Hilj.as 
& Co., Ltd. v. Apcos, Ltd. (1932), 147 L. T. 
603 ; 38 Com. Cas. 23, H. L. 

Annotations : — As <o (1) Oonsd. Foloy v. Classique Goachiin, 
Ltd., [19341 2 K. B. 1 ; Sasfton v. Nicholson & Co. (1936), 
154 li. T. 149. As to (2) Befd. Jewson Sc Sous, Ltd. r. 
Arcos, Ltd. (1933), 39 Com. Cas. 69 ; British Homopliom', 
Ltd. V. Kunz & Orystallatc Gramophone Record Manu* 
faeturinff Co. (1935), 1 52 L. T. 589. OemraHy, Refd. A\ ay 
V. LatUla, [1937J 3 AU E. R. 759. 

28c. Agreement giving use subject to payment of 
interest & depreciation.] — By a contract con- 
tained in letters the purchasing co. agi'CM'd 
with the vendors' agents to buy a crane “ for 
fit deferred purchase price of £4,000." I'lie 
contract iirovidcd for annual payments i»y 
the purchasing co. for “ interest " A “ di - 
preciation " respectively, to be deducted from 
the £4,000. In the meantime the purcJiasing 
co. were to have “ entire charge & responsi- 
bility " for the crane. Throe years lat(‘r, iV- 
before payment of the whole of the purchase 
price, the purchasing co. went into voluntary 
liquidation A; the liquidator entered into a 
contract, which was shortly afterwards cou- 
confirmed by the ct., for the sale of the ansids 
to a new co. In the liquidation the venders 


PART I. SECT. 1. 


e i. Contrad hettueen fishermen 

S cannery.} — Salo v. Anglo Bbttish 
O oLCNtBiA Packing Co., Ltd., [1929] 
1 D. L. R. 874 ; 1 W. W. li. 386 ; 40 
B, O. K. 481.— CAN. 


sm. Didiitindshed from contract in 
respect of trade-mark or cqpyrigM .] — 
Bertrand v. Waer£, [1932] S. C. B. 
364 ; 2 D. L. B. 47.— CAN. 

sp. Distinffuished from exchange .} — 
Pltf., a stoi’ekeoper, agrood to sell 
goods to deft, at rogrular prices, & deft, 
agreed to sell & pltf* to buy pulpwood 
to the amount of the price of the goods, 
the accounts to be set oft : — Hdd : a 
sale & not an oxchango in barter. — 
Messenger v. Greene, [1937] 2 
D. L. B. 26 ; 11 M. P. R; 326.— CAN. 


PART L SECT. 2. 

«a. Heal nature of transacHon re- 
garded — Provision for paymetd by com^ 
mission.} — By agreement between pltf. 
co. Sc deft., deft, was granted the sole 
selling-rights for New Zealand for 
oertaTn of pltf. co.*s manufactures. 


The agreement provided that deft, 
should be entitled by way of remimera- 
tion to a. “ oommlssion of 10 per 
cent, on the involoed value of the 
manufactures, to be deducted by deft, 
therefrom. Payments for tbe manu- 
factures were to be made against 
receipt of shipping documents by aeft.*s 
London or other English agent. In an 
action by pltf. co. against deft, for an 
account of the proceeds of sales of 
pltf. CO.’S products by deft.: — Held: 
notwithstanding that the agreement 
provided for the remuneration of deft, 
by way of a ** commission,” the pro- 
visions therein relative to payment for 
the goods by deft, pointed to the 
relationship between the parties being 
that of vendor & purchaser Sc the 
account should be taken on that basis. 
— Gannow Enginkkring Co., Ltd. v. 
Eicrardbon, [1930] N. Z. L. R. 361. — 
N.Z. 

si. Contract to deliver potatoes — As 
payment for fertiliser A — ^Wadb v. 
Walker (1930), 2 M. P. R. 405.— CAN. 

sm. Pwchase of grain by elevator com- 
stored giam with deft. 

30 


elevator co. Sc was given a 
storage receipt therefor In pursuance 
of soot. 148 of the Canada Grain Aft, 
1925. Afterwards pltf. Sc deft. i 
that pltf, would sell the grain to 
at a price three cents per bushel aooy*’ 
the Fort William price, less 
Sc cliarges, at any time that I'hj* 
elected so to sell. Sc deft, agrees te 


imtU it was destroyed by flro l . 

B ltf. had made such election : 

fie ownership of the grain bo't 

g assed to deft, under the oontr.' '* 
USSR V. Edmonton Grain ^ . 

Co., Ltd., [1932] 1 W. W. K. 1 
1 D. L. Xt. 745 ; 26 Alta. L. K* ^ • 
CAN. 

PART I. SECT. 6. 

sp. Shares in company .} — ** 
as defined in the Indian Contract ; 
1872, comprise every kind of my'* 
property, In^u^ng 
Domingo v. Db Souza (1928), i* 

50 AU. 695.—' 



Vcd. XXXIX,--Sale of floods. Oases 


contended the property in the crane 
'had not pa^ed to the purchasing co. Sc there* 
fore that it was not included in the assets 
sold to the new co. Sc claimed that the 
liquidator must either accept the obligations 
arising Sc continue the instalments payable 
under the contract or return the crane to the 
Yendors. The liquidator rejected these 
claims* J., held that the property in 

the crane passed to the purcliasing co. on the , 
making of the contract, in accordance with I 
rule 1 of Sole of Goods Act, 1893 (c. 71), 
s. 18 : — BeH : sect. 18 of the Act apx»lied 
only “ unless a different intention ** appeared, 
reading the contract as a whole, a different 
intention did appear — ^namely, that the 
property in the crane should not pass until 
the purchase was completed by payment of 
the purchase price ; therefore, in the cir- 
cumstances of the case, the liquidator must 
be taken to have determined to carry out the 
contract Sc to make use of it for the purposes 
of the liquidation. Ho was accordingly 


84. 


44* 


48. 


49. 


50. 


bound to pay the balance of the purchase- 
money due to the vendors under the con- 
tract. — Ee Anchor Linb (Henbbrsok 
Bros.), Ltd., [1937] Oh. 1 ; [1936] 2 All 
E. B. 941 ; 105 L. J. Oh. 330 ; 155 L. T* 
100; 80 Sol. Jo. 672, 0. A. 

Add, Annotation : — ^Refd. Spyer v, PhlUipson, 
[1931] 2 Oh. 183. 

Add.. Annotations : — Apld. Bobinson v. Graves, 
[1936] 1 K. B. 579. Held. Dominion Press v. 
Customs & Excise Minister, [1928] A. 0. 
340. 

Add. Annotation : — Distd. Cammell Laird & 
Oo, V. Manganese Bronze Sc Brass Co., [1038] 
2 K. B. 141. 

Add. Annotation : — Consd. Cammell Laird Sc 
Co. V. Manganese Bronze Sc Brass Co., [1933] 
2 K. B. 141. 

Add. Annotation : — Consd. Cammell Laird & 
Oo. V. Manganese Bronze Sc Brass Co., [1933] 
2 K. B. 141. 


Part II. — Formation of Contract 


73. Add. Annotation : — Generally^ Refd. A.-G. v. 
Cohen, [1936] 2 K. B. 246. 

138. Add. Annotaiion: — As to (1) Held. Elmes v. 
Trembath (1934), 19 Tax Cas. 72. 

180a. PeniUng alterations.] — Golfing Amcsb- 

MBNTS, Ltd. V. Evbrard Sc Ellis (1931), 
76 Sol. Jo. 330. 

200. Add. Citations 138 L. T. 164 ; 72 Sol. Jo. 
14 ; 33 Com. Caa. 101. 

248. Add. Annotation : — Refd. Turton v. Turnbull, 
[1934] 2 K. B. 197. 

269. Add. Annotation : — Refd. L’Estrange v. 

Graucob, Ltd., [1934J 2 K. B. 394. 

341. Add. Annoiationa -Refd. Royal Exchange 
Assoe. V. Hope, [1928] Ch. 179 ; British 
Russian Gazette Sc Trade Outlook, Ltd. v. 
Associated Newspapers, Ltd., Talbot v. 
Associated Newspapers, Ltd., [1933] 2 K. B. 
616. 

370a. Whale oil.] — ^Applts. in these two cases were 
engaged in whale fishery in the Antarctic, 
Sc resps. in the course of their business used 
large quantities of whale oil for the manu- 


facture of margarine Sc soap. By contracts 
now in question resps. bought from each of 
applt. cos. the entire production of wliale 
oil per a named steamer for the season 
1930-1 931. In the events which happened 
both cos. tendered to resps. not only oil 
which was brought to Europe by the named 
steamers themselves but also oil which had 
been loaded by the named steamers into 
other vessels. Resps. refused to accept any 
of the oil whatever, & contended that upon 
a true construction of the contract in each 
case they were only bound to take such oil 
as could be brought by the named steamer 
herself. They contended that both by the 
words of the contracts Sc by an implied term 
from the previous course or business between 
the parties the transfer of oil fi’om the named 
steamers to other vessels put an end to the 
contracts. Applts. brought actions against 
resps. claiming damages for non-acceptance ; 
— Held : upon a true construction of the 
contracts resps. had bought the whole of 
the oil produced by the named steamers & 
applts. were entitled to deliver not only the 
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goods,** but which did not contain 
any further reference to the place at 
which the goods were to be delivered : 
— Hdd : giving the ordinary business 
meaning to the words quoted. Sc having 
regard to the fact that the parties were 
business men. Sc to the circumatances 
in which the document was written, 
the document indicated with siifflolent 
dearness where the place of delivery 
of the goods was to be. Sc constituted 
a sufficient note or memorandum of the 
agreement within Goods Act, l91o, 

8. 0 <l). — ^WiexiN V. TwxDioa B^s. 

Ptt., LTD., [1938] V.L.R. 387; [1928] 
Ar^ L, R. 242.— A VS. 

FART IL SEPT. 4, 8UB-SE0T. S.— 

C, (d). . 

se« Oral contract by agent — Bevoca-^ 
tion of agen^ before »igmt>iire.}r^ 
Uorm Sc Oo. V. Smwh 

fW88] 4 D. h. B. 416; S, a B. 
625 ; eSfo., [1929] 2 D. L. R. 542 : 63 
0. i. 1, *8fc— OAH. 
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PART U. SECT. 4. SBB-SEOT. 9. 

339 X. .1— Paob V. 

Pbootok (1884), 6 O. R. 288. — CAN. 

846 i. By execution of coniractA 

— OOOLIN V. OoouN (Saak.), [1920] 3 
W. W, R. 812.— CAN. 

PART II. SECT. 6, SXJB-SECT. 1. 

sb. Sale of oa petroleum Oft required — 
Whether petrol included *] — ^By a written 
tender, which was accepted, applt. 
agreed that for a specific period he 
would supply a military dept, with 
various oils at named prices, as re- 
quired;" one of the Items was **oU 
petroleum.** On certain occasions the 
dept, called on him to supply ** petrol ** 
which he did, charging Sc being paid 
et the agreed price for ** oil petroleum.** 
Upon the dept, buying petrol elsewhere 
he sued for damages for breach of 
oonti^t : — Held : the suit fatted, 
because ** oil petroleum *’ did not mean 
or Indude ** petrol.”— M aprq Rah e. 
SSOBBTABy OF STAtIfi (1933), X. Xi« R. 
16 Lah. 143.— IND. 
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Cues 870 a- 446 tt. Eno:^ akd Ikmu! Ihossx' 


oil brought by the zuuued eteamere them- 
eelves but also oil produced hy th^ ^ trazis- 
lerred from them to other vessels.—^ 

SKAP V* UmUGBVKB, IflKD., HVAJLFANOBRSB3> 
SKABBT 0LOBX7S AKTIBSBIJSICAB ©. UlTOEVBE, 

I/TD. (19^), 77 Soh Jo. 388 ; 89 Com. Cas. 1, 
13L, Li. 

870b. Slag— Payments to cease if no suitable 
slag available.'* }r-WBioOT v, Bassetts, 
Ltd. (1936), 80 Sol. Jo. 935. 

880. Add. Annotations: — Consd. Gaze W. £[. & 
Sons tr. Port Talbot Corpn. (1929), 93 J. P. 
89. Refd. Be Windsor Steam Coal Co. 
(1901){1928), 140L.T. 80; BentaU, Horsley 
& Baldry e. Vicary (1980), 47 T. L. R. 99 ; 
Hall V. Brooklands AUto-Racing Club (1982), 
48 T. L. R* 546 ; Akties Steam v. Arcos, Ltd., 
Akties Bruusgaard v. Arcos, Ltd. (1933), 39 
Com. Cas. 158 ; Owen & Smith (trading as 
Nuagin Car Service) v. Reo Motors (Britain), 
Ltd. (1934), 151 L. T. 274 ; Troll^e (Geo.) 
ds Sons V, Martyn Bros., [1934] 2 KT. B. 436; 
Lonsen Shipping Co. v. Anglo-Soviet Ship- 
ping Co. (1935), 40 Com. Cas. 320. 

401. Add. Annotations : — Robert A. Munro 4c Co. 
V. Meyer, [1930] 2 K. B. 312 ; Bell v. Lever 
Bros.. Ltd. (1931), 146 L. T. 258. 

408a. Perishing of only part of goods.] — Sale 

of Goods Act, 1893 (c. 71), s. 6, applies where 
there is a contract for the sale of specific 
goods & a part, but not the whole, of the 
goods has, without the Icnowledge of the 
parties to the contract, already ceased to 
exist. — Baiwiow, Lake 4c Ballard, Ltd. v. 
Phillip Phillips & Co., Ltd., [1929] 1 
K. B. 674 ; 98 L. J. K. B. 193 ; 140 L. T. 
670 ; 46 T. L. R. 133 ; 72 Sol. Jo. 874 ; 
34 Com. Cas. 119. 

417a. Deduction of railway carriage from price — 
Seller entitled to benefit of rebate.] — Wallet 
V. United Dairies (Wholesale), Ltd. 
(1933), 77 Sol. Jo. 251, 

424. Add. Annotations : — ^Refd. Shell-Mex^. Blton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39; 
Eldcm (Lord) v. Hedley Bros., [1935] 2 K. B. 1. 

480. Add. Annotations.* — ^Refd. Hillas & Co. v. 
Arcos, Ltd. (1982), 147 L. T. 503 ; Hval- 
fangerselskapet Polaris Aktieselskap v. Uini- 
lever, Ltd., Hvallangerselskapet Glolhis 
Aktieselskap v. XJnfievei:, litd. (1933), 39 
Com. Cas. 1. 

480a. Current prices/*] — ^By an agreement dated 

July 12, 1927, pltts* defts, Agreed that 
pltfs. were to deal with defts.* entire output 
of Jarrow pig iron available for d^very in 
Scotland, pitm. undertaking to push the sale 
Of the same in Scotland in preference to 
any other brand. They were to base their 
prices on the current priebs for Middlesbrough 
pig iron, free on truck makeni’ wories or 
f.o.b. znakers' wharf, excludii^ Tees dues, 
ft to pay cash on Mondays for the |stei^t» 


weeks* bhipipents. Disputee havh^ arisen 
between the parties about the prices which 

e . ought to charge for the i% iron whldh 
sold, delta, notified pltfs^ that they 
terminated the agreement as from Anrw 22, 
1928. Pltfs. brought an action for breach 
of contract, because, as they alleged, defte. 
refused to supply them at ** the current prices 
for the Middlesbrough pig Iron.*’ Defts. 
contended that the phrase ’^ current prices ** 
were the Hat prices which were published 
every wee^ in a trade newimapm^ by a group 
or combine of iron founders In Middlesbrough^ 
but pltfs. contended that ** current prices ” 
meant the price at which pig iron was actually 
being sold in Scotland by the sole agent of 
the combine a — Held : the expression “ cur- 
rent prices’* In the agreement meant the list 
prices which were published every week by 
the combine in Middlesbrough, k did not 
mean the price at which pig iron was actually 
being sold in Scotland by the sole agent of 
the combine. — Jacks A; Co. v, Palheb’s 
Shipbuilding k Iron Co. (1928), 98 L. J. 
K. B. 366 ; 140 L. T. 473 ; 34 Com. Gas. 107, 
0. A. 

483a. Minimum price-r-Constructlon of standard 
contract.] — The ct. held, on the construction 
of a standard contract for the sale of sugar- 
beet by the growers thereof to manufacturers 
of beet-sugar at a price depending on variable, 
factors, there beiz]^ a provision for a sliding' 
scale minimum price for a tonnage bonus, 
that the manufacturers were entitled to 
inclilde the tonnage bonus in the minimum 
price, the bonus applied only if it would 
bring the contract price above the minimum. 
— ^Brown & Sons v. Lincolnshire Beet 
Sugar Co., Ltd. (1929), 45 T. L. E. 199, 
D. O. 

484. Add. AnnokUion : — ^Refd. Ellesmere (Earl) v. 
Wallace, [1929] 2 Oh. 1. 

446. Add. Annotation : — As to (2) Refd. Hillas & 
Co, V. Arcos, Ltd. (1932), 147 L. T, 503. 

446a, •] — By an agreement in writing 

pltf. agreed to sell & defts. to purchase a 
piece of land adjoining other land belonging 
to pltf., which defts. intended to use for theii^ 
business as motor coach proprietors. The 
sale was made subject to defts. entering into 
another am?eeinent to purchase from pltf. all 
the petrol required lor theii* said business. 
On Che same date that second agp^eement, 
described as supplemental to the first, was 
executed, vdiioh, after recithm that pltf. 
was the pz^rieto at a petroLfilling station 
on the li^ retained by him, provided that 
defts. would purchase frpm hiin all the petrol 
required by them for the running of their said 
buidziess, ” at a price to be agz^ed by the 

r ties in writing It from thAe to time ” ; 

further, that defts. Would punt^ese no 
petrol from any other person so long as pltf. 
was able to supply &em wH^ quantities 
sufficient to satiSfy their daily requireznents. 
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OliMiseS WMiiith^set^^ If any 4kpute 
or difitevaiaoe ohall arteKi on the eubje^-zoatter 
or ccmetractIcKa of this agreement the same 
jmall be iBtibmitted to ^hn* ib the ust^l way 
In aecordande with the provisions of the 
Arbn. Aot« 18S9/’ 

The lanai the subject of the first agreement, , 
wan duly conveyed to defts., & for three 
years defts* obte^ed their petrol from pltf. 
TbestoBiteir diapntes arose between them, A 
therenpon dem- purported to repudiate the 
seoond agreement, aJleging that it had no 
bhkding fi>rce because (1) no agreemimt in 
writing as to price had ever been made, & 
(2) the clause requiring defta. to take all 
their petrol supplies from the pltf. was an 
unreasonable Sc unnecessary restraint of their 
trade. ^In an action by pltf, claiming a 
declaration that the pef&ol agreement was 
valid Sc binding. Sc an injunction to restrain 
defts, from purchasing petrol required for 
t^eir said, business from any person other 
than pltf. : — ffeld : (1) a term must be 

implied in the agreement that the petrol 
supplied by pltf. should be of reasonable 
quality Sc sold at a reasonable price, Sc 
that if any dispute arose as to what 


w^ a reasonable price it was to be deter- 
mined by arbn. pursuant to clause 8 ; (2) 
inasmuch as defts. were only required to 
purchase petrol from pltf. for the purpose 
of the business carriea on by them on the 
land purchased from pltf,, & so long only 
as it was supplied of a reasonable quality 
A at a reasonable price, the obligation was 
not an unreasonable Sc unnecessary restraint 
of their trade ; Sc (3) the agreement there- 
fore was valid Sc binding on defts,—. 

V. Olassiqub Coaches, Ln^n., [1934] 2 K. B. 
1 ; 103 L. J. K, B. 660 ; 161 L. T, 242, O. A. 

Aw^ation :’^A8 to (1) Reid, BrltiBh Homophone. Ltd, «, 
Hunz & Orretallate Qramophone Beoord Manutactuziiia 
Co. (1935), 152 L. T. 589. 

453a, ** Free house London/*] — Held : an 

“ agreement to the contrary within Finance 
Act, 1901 (c. 7), s. 10, Sc the foreign seller 
was liable for duty imposed by Abnormal 
Importations (Customs Duties) Act, 1931. — 
Lanificio Di Manbrbio S. A. v. Gold (I, 
Sc R.) (1932), 76 Sol. Jo. 289. 

462. Add* Annotation : — ^Reld. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 

472. Add* Annotation : — Consd. Charles v, Cardiff 
Collieries (1928), 44 T. L. R. 448. 


Part ill. — Conditions and Warranties. 


495. Add* AnnoiaUon : — Consd. Foley v* Classique 
Coaches, Ltd., [1934] 2 K. B. 1. 

512. Add* Annotationa : — ^Reld. Morelli v. Fitch Sc 
Gibbons, [1928] 2 K. B. 686; Cammell 
Laird Sc Co. v* Manganese Bronze Sc Brass Co., 
[1934] A. C, 402 GrenfeU v. E. B. Mey- 
rowitz, Ltd., [1936] 2 AU E. R. 1313. 

626. Add* Annotationa : — ^Oonsd. Sullivan v* Con- 
stable (1932), 48 T. L. R. 267, Refd. Cruse 
V. Mount (1932), 102 L. J. Ch. 74, 

627a. — — — ^A quantity of Finnish timber 
was sold to buyers in London by a contract 
providing that the goods were to be properly 
seasoned for shipment, Sc that in the event 
of a dispute the buyers should not reject 
the goods but should accept or pay for them 
against shipping documents. Owing to bad 
wither mo eiders were unable to season 
part of the goods propexiy ; — Held : the 
provision as to seasoning was not a con- 
ditipn but only a warranty. Sc therefore the 
buym were not entitled to reject the TOods, 
but could only claim an allowance on the 
price. — ^Montaoitb L, MEViBa, Ltd. v* 
Kivmto (1929), 142 L, T. 480 i 46 T. L. R. 
162 ; 74 SoL ^o. 68, 0. A. 

Astiaiei|fc(on8 « 


tntd« dMotetlon li 
: & Sons (1928), 7S 

. Sal;Jb.m' 

(1088), 188 L. T, 883 
M 287/17 ^^ M. L. O. 428 J 8i 


667. Add. Annotation : — ^Refd. Gurney v. Grimmer 
(1932), 38 Com. Cas. 7. 

568. Add. Annotation^ : — Consd. Maple Flock Co. 
V, Universal Furniture Producm (Wembley), 
Ltd., [1934] 1 K* B. 148 ; Chandler Bros,, 
Ltd. V. Boswell, [1936] 3 AU E. R. 179. Retd. 
Robert A. Munro & Co. v, Meyer, [1930] 2 

K. B. 312. 

564. Add. Annotationa : — Aa to (1 ) Consd. Montage 

L. Meyer, Ltd. v. Osakeyhtio Carelia Timber 
Co. (1930), 36 Com, Cas. 17. Refd. Finlay v, 
N. V. Kwik Hoo Tong, [1929] 1 K. B, 400. 

681a. #] — ^The seller offered for sale potatoes 

for Saturday's steamer." The buyer 
accepted the potatoes by telegram, adding 
the words “ next steamer," which was in fact 
" Saturday’s steamer." The seUer sent the 
consignment of potatoes to the docks in 
time for loading in the ordinary way on the 
Saturday steamer, but that steamer was too 
heavily laden to take them, Sc they were 
delayed for two days at the docks. Prices 
having fallen in the meantime, deft, refused 
to accept delivery : — Held : deft, was en- 
titled to reject the potatoes, as it was a con- 
dition of the contract that they should be 
sent by the Saturday steamer. — ^W ilson v. 
Weight, [1937] 4 AU E. R. 371, C. A. 

6i9a. Sale of . wine of particular brand,] — ^Fltf, 
asked for a bottle of S.’s ginger wine at the 
licensed premises of defts. While pltf. was 
endeavouring to draw the cork with a cork- 
screw, the bottle broke at the neck Sc injured 
him i^HeJd : the sale was one bv description. 
Sc the bottle was not of merchantable quality., 
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& the condition that it was of such quality 
implied under Bale of 6k>ods Act, 18^3 (o* 71), 
8. 14 (2), had been broken, & pltf. was entitled 
to damages. — ^Mobei«li v* Fitch A Oibboks, 
[1928] 2 K. B. 636 ; 97 L. J*. K. B. 812 ; 140 
L. T. 21 ; 44 T. L. R. 737 ; 72 Sol. Jo, 603, 
D. 0. 

621* Add, Annotation: — ^Refd. Barker v, Agius 
(1927), 33 Com. Oas. 120. 

622a. Goods ready for shipment.”] — Sellers in 
Finland sold to buyers in England a quantity 
of timber. The contract described the sale 
as a sale of ** wood goods hereinafter speci- 
fied,*’ to be loaded at one of two named 
ports & “ to be ready for shipment on June 16, 
1928.” A imecification followed, giving par- 
ticulars of the timber sold, A at the foot of 
the contract was the stipulation ” loading 
place & ready date to be definitely declared 
to buyers by Apr. 1, 1928.” Several clauses 
were printed on the back of the contract, one 
of them being ” the buyers shall not reject 
the goods herein specified. . . .” In the 
events which happened delay occurred in 
delivery of the timber, Sn a large proportion 
of the goods which were finally tendered 
consisted of goods of the 1929 season A not 
of goods which had been ready for shipment 
on June 15, 1928. The buyers refused to 
accept some of the goods so tendered as 
required by the contract, the dispute was 
referred to arbn. An award was made in 
the form of a special case, deciding, subject 
to the opinion of the ct., that the buyers 
were entitled to reject : — Held : the date of 
readiness for shipment was of the essence of 
the contract, & the words ” ready for ship- 
ment on June 16, 1928,” were part of the 
description of the goods sold & were not a 
mere warranty ; & the clause providing that 
the buyers should not reject, though not 
required in cases where there had only been 
a breach of warranty & Intended to protect 
the sellers where there had been a breach of 
a condition, did not apply where the goods 
tendered by the sellers were not of the 
contract description. — ^M ontaqub L. Meyer, 
I/TD. V. OSAEEYHnO OaRBIJA TiMBBB Oo., 
I/TD. (1930), 36 CJom. Oas. 17, 0. A. 

622b. Sale by trade name— Composition as at time 
of order.] — ^A buyer ordering an article by 
its trade name must be taken to haye ordered 
it as it was m^ufactured at the date of 
giving the order/whatever its composition may 
have been at some previous time. — Harris 
d;; Sons v. Plymouth Varnish & Colour 
Oo., Ltd. (1933), 49 T. L. R. 621 ; 38 Com. 
Oas. 316. 

628. Add, Annotation : — ^Refd. Bell v. Lever Bros., 
Ltd. (1981), 146 L. T. 268. 

629. Add, Annotations Reid. Canada Atlantic i 
Grain Export Co. (Inc.) v, Ellers (1929), ,86 


Com. Oas. 90 ; Qrenlell v, E. B. Meyrowita* 
Ltd., [1936] 2 All E. R. 1313. 


982. Add, AnnotoHona: — ^Refd. Canada AtlanHo 
Grain Export Co. (Inc.) v, Ellers (1929), 35 
Com. Oas. 90 ; Oammell Laird dt Oo. v. 
Manganese Bronze Sc Brass Co., [1934] A. O. 
402. 

643a* Hellish v, Mottbux (1792), Peake 

166 ; 170 E. R. 113, N. P. 


AnnotaHona : — Bagtohole v* Walters (1811), 8 Camp. 
Betd. PlokerlDff v, Dowson (1813), 4 Taunt. 779. 


648h* If a ship is sold ” with all faults,” 

the seller is not liable to an action in respect 
of latent defects which he knew of without 
disclosing at the time of the sale, unless he 
used some artifice to conceal them from the 
purchaser. — ^Baolehole v. Walters (1811), 
3 Camp. 164 ; 170. B. R. 1338, N. P. 

Afmotatiom : — Apld. Plokering v, Dowson U813), 4 Taunt. 
779 ; Bywater v, Elohardson (1834), 1 Ad. & EL 50$. 
Apprvd. Ward e. Hobbs (1879). 48 L. J. Q. B. 281. B^ 
Gorton v. Macintosh (1889). 31 W. R. 232, 


043o. — ^Although a ship be sold “to be 

talcen with all faults,” the vendor cannot 
avail himself of that f^ipulation, if he knew 
of secret defects in her. Sc used means to 
prevent the pmchaser from discovering them, 
or made a fraudulent representation of her 
condition at the time of the sale. — Schneider 
V, Heath (1813), 3 Camp. 606; 170 B. R, 
1462, N. P. 

AwnotoMma: — Oonad. Ward v, Hobbs (1877). 3 Q. B. D. 160. 

Bdd. Oornfoot v, Fowke (1840), 6 M. & W. 858. 

645a* *] — A contract for the sale of about 

1,500 tons of meat Sc bone meal provided 
th&t the meal was to be of a certain specified 
quality. Sc that it was to be shipped 126 tons 
monthly during 1928 in equal weekly quanti- 
ties. The contract also provided that “ each 
delivery or shipment shall be treated as a 
separate contra^. Sc the failure to give or to 
take any delivery or shipment shall not 
cancel the contract as to future deliveries or 
shipments.” “ The goods to be taken with 
all faults Sc defects; damaged or inferior, 
if any, at valuation to be arranged mutually 
or by arbitration.” The sellers made several 
deliveries under the contract amounting to 
nearly half the contract amount which the 
buyer accepted, but eventually the buyer 
requested th6 seUers to cancel the delivery 
of 782 tons then due for delivery under the 
contract, which the sellers consented to do 
on the buyer agreeing to pay £782 by four 
instalments on specified oat^. The buyer 
paid two instalments under the agreement, 
Sc then discovered that all the meal that had 
been delivered to him under the contract 
had been adulterated Sc was not of the con- 
tract description, so that the deliveries might 
have been rejected by him. He thereupon 
refused to pay any fuller instalments under 
the agreement. The seUers, who were blame- 
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PART lU. 3B0T. 4, S0B-SECT. 2.— 

C. (ft). 

tb* ** SHirher — Hole of pkUn*}-^ 


Pitt, who wfts leamiag to play the 
violin, bought a violin from deft., who 
is ft dealer In vioUnB 8c a violin Sc bow 
maker. Htf. had Infomed deft, that 
he wished to exchange the violin he 
then had for a better one. paying the 
diflerenee In cash. Deft, showed pltf. 
a violh; which had been recently 
received frcm England 8e told pltf. 
that it was one made by Fuiber, " one 
of ^e old jPngUi^h makers ** : 

an eeedhtlal term of the sale wm the 
description ^ tb© a*tMe a 
BAiLSir e. Cteopr, {1932) 1 W. W. R. 

u 


106 ; 1 D. L. R. 777 J 46 Man. L. B. 
146.— CAN. 

sd, ** Naw •* car ,} — In a contract for 
sale of a new engine the prh^^ 
meaning of ^ word “new” la not old 
or of recent orli^. In i^e absen^ 
of context “ new^^oes not mean only 


nniis^.” If mere lapse of time 
resulte in deterioration in quality or 
depredation la v^tae.aJn iwwle is no 
longer '* new ” according Tti <MPdlnary 
IBSngSsh usage.— A pmrsoN 
TON,- [19341S* A R. 16.-^A0S^ 
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less with regard to the adulteratioii & had 
ddivered the meal ia good faith, thereupon 
brought this action to recover the bahmce 
of the S782 due under the agreement. The 
buyer by his defence alleged that the agree- 
ment was made under a mutual mistake of 
fact in that both the sellers & the buyer 
contracted in the belief that the goods sup- 

g Ued by the sellers were in accordance with 
^e contract, whereas the meal was not in 
accordance with the contract, Sc he counter- 
claimed for rescission of the a^eement Sc 
for the return of the money paid under it 
Sc also for damages for the breach of con- 
tract : — Held : Qie various deliveries of 
meal which had been made by the sellers 
before the date of the agreement did not, by 
reason of the adulteration, answer the con- 
tract description & therefore might have been 
rejected by the buyer if the defects had been 
discovered in time, notwithstanding the 
clause in the contract : ** the goods to be 
taken with all faults Sc defects, damaged or 
inferior, if any, at valuation to be arranged 
...” because that clause applied only to 
goods which answered the trade description, 
% did not shut out the overriding warranty 
in Sale of Goods Act, 1893 (c. 71), s. 13, that 
in a sale of goods by description there is an 
implied condition that the goods shall corre- 
spond with the description. Further, that 
the clause in the contract that Each 
delivery or shipment shall be treated as a 
separate contract. Sc the failure to give or 
to take any delivery or shipment shall not 
cancel the contract as to future deliveries or 
shipments *’ could not be construed so as to 
defeat the rights of the buyer under Sale of 
Goods Act, 1893 (c. 71), s. 31 (2), to treat the 
breach of contract by the sellers as a repudia- 
tion of the whole contract ; notwithstanding 
that the sellers had no knowledge of the 
defects Sc had no intention to deliver defective 
articles, inasmuch as the intention of a seller 
must be judged from his acts. But although 
the buyer, if he had at the date of the agree- 
ment for cancellation ascertained all the 
facte relating to the past deliveries, might 
have been entitled to treat the contract as 


having been repudiated by the sellers, yet 
as it was in the circumstances doubtful 
whether he would have so elected, the defence 
that the agreement had been entered into 
under such a mutual mistake as would 
justify a rescission of the agreement failed, 
even apart from any question of restittUio in 
integrum. The buyer, however, was entitled 
to damages in respect of the defective quality 
of the meal that had been delivered. Sc to 
a declaration that, in view of the defective 
quality of the meal, he was not bound to 
. take delivery of the meal that was un- 
delivered. — Robert A. Munro Sc Co., 
liTD. V. Meyer, [1930] 2 K. B. 312 ; 99 
L. J. K. B. 703 ; 143 L. T. 665 ; 36 Com. 
Oas. 232* 

Annotation : — Consd. Maple Flock Co. v. Universal Furniture 
Products (Wembley), ltd., [1934] 1 K. B. 148. 

661. Add, Annotation: — ^Refd. Hillas & Oo. v, 
Arcos, Ltd. (1932), 147 L. T. 603. 

663a. “ Safety glass.^’] — An aviator in 1932 pur- 
chased from certain opticians dying goggles 
described in a catalogue as fitted with 
“ safety-glass lenses.” The goggles were 
made of laminated glass consisting of two 
sheets of glass Sc an interposed sheet of 
plastic, Sc etidence showed that the term 
** safety-glass ” in 1932 referred only to such 
laminated glass. In the opticians’ catalogue 
' notice was given that the purchaser of any 
goggles of the type here in question was given 
free insurance to cover £1,000 in the case of 
loss of sight or expenses mcun*ed in the event 
of a lesser injury to an eye caused by splinter- 
ing. In 1935 the aviator was involved in 
a flying accident in which {inter alia), he 
suffered injury due to a splinter from the 
goggles entering his eye. The aviator 
brought an action for breach of contract 
against the opticians, alh^ging that the 
goggles did not correspond with the de- 
scription “ safety-glass,” & alternatively 
that if they did so correspond that the^^ wore 
not of merchantable quality : — Held : there 
was no warranty of absoluif3 safety in the 
word “ safety-glass ” ; did obtain what 

he purported to buy, namely, ” safety- 
glass ” goggles as generally understood by 
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f i, Hair-drying matMne,] 

— In an action brought ag^st a Ann 
of hairdreasers a ouetomer averred 
that she bad been Injured through the 
fault & negligence (d the balrdressers 
in using a defective hair-drying ma- 
chine. A Jury having awarded the 
customer d^ages, which together with 
the expenses of the action amounted to 
a sum of over 6600, the halrdreiiser 
brought an aoUon against the manu- 
facturers of the machine concluding 
for payment of that sum as damaims 
resulting from breach of implied 
^rmnty with reg^ to the condition 
of the haix-dr 3 ^mg xnaohino* in terms 
of sect. 14 (1) ^ sale of Goods Act, 
1893:— RsZa.* whether or not the 
o^lon was competently laid as one of 
relief, the hairdriers had relevantly 
averred a'^breaoh of implied warranty 
on the part of the manufacturers of 
the machhie in terms of sect. 14 (D of 
Sale of Goods Aet, 1893 j &, If, wwgi 
bleach of, warvlanty was established, 
they would be 'outified to an award of 


damages, — Buchanan 8c Carswell v, 
Euobne, Ltd., [1936] S. C. ICO.— 
SCOT. 

t ii. Shoes,] — ^Pltf. claimed 

from deft, damages for an alleged 
breach of a warranty of fitness implied 
under sect. 19 (1 ) of Sale of Goods Act, 
1923 (N.S.W,), In relation to the mir- 
ohase of a pmr of shoes from deft, 
who was a retail distributor of foot- 
wear not manufactured by It. Pltf. 
stated in evidence that she told deft, s 
saleswoman who attended her that she 
wanted walking shoes, that she had a 
bunion on her foot & wanted a com- 
fortable pair of shoes; that she was 
shown three pairs, & finally purchased 
a particular p€dr which she had toed 
on, on the recommendation of the soles- 
woman. On the third occasion of 
wearing them the heel of one of tlm 
shoes came off, & as a re^t pltf. 
sustained a fralctured leg. Evidence 
was given that the shoes were ** a very 
bad Job & that the 
properly fastened on : -^Held : (1) fjof® 
was evidence fit to bo submitted to 
a jury in respect of a cauBw of action 
un^s^t. 19 (9) of the Sole of Goods 
Act. 1923 (N.S.W.) as there was evi- 
dSoe upon whlch'the^ jury 
titled to find (a) that I'he sho^ weru 
bm^t by deamptlon, 8c (b) that the 


implied condition that they were of 
mei-chantablo anabty had been broken ; 
(2) in respect of any cause of motion 
rounded upon se<Jt. 19 (1) of the Sale 
of Goods Act, 1 923, It was for the Jury, 
uT>on the evidence, to determine what 
was the particular purpose made known 
to the seller for which the buyer re- 
quired the shoes, 8c whether the buyer 
relied upon the seller’s judgment in 
that respect, 8c whether the shoes 
were reasonably fit for such purpose. — 
David Jones, Ltd. v. Willis (1935), 
52 C. L. K. 110.— -AUS. 

sf. Exceptions to rule-— Goods in- 
tended for one purpose'— Use for another , J 
— McNeill v. Motor Service Oo, 
(Alta.), [1929] 1 D. L. R. 594.— CAN. 

sk. Express provision as to fitness — 
Incansistmt condition not impl%ed,\—- 
There cannot be Implied In a contract 
under which one person supplies a 
chattel to another to be used for an 
agreed or stated purpose, or for a pm- 
poso indicated by the nature of the 
chattel, a condition as to fitness of the 
chattel for that purpose, which is 
inconsistent with the express provisions 
of the contract,-— G emmell PpWKB 
Farmino COj, LTD. u. Nibs a?35h 35 
S, R. N. S. W. 469 ; 62 N. S. W. W. N. 
162.— AUS. 
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persons making or using them, goggles 
made from laminated glass ; there was 
no evidence that the goggles were not of 
merchantable quality. — G iibnfbll v, E. B. 
Meybowitz, Ltd., [1936] 2 All E. K. 1313, 

O. A. 

674a, Timber sold as ** under deck ** — Carried on 
deck & damaged.] — Buyers bought a quantity 
of timber to be shipped from Sweden to 
London, the contract describing the goods as 
“ under deck ** Sc providing that the buyers 
shall not reject the goods herein specified, biit 
shall accept or pay for them in terms ot the 
contract against shipping documents.’* When 
the timber arrived the buyers found that 
ahnost the whole of it had been carried on 
deck Sc had been damaged by sea water, 
& they refused to accept it, on the ground 
that it was not the timber specifled in the 
contract : — Held : the words “ under deck ” 
were a condition of the contract, & were 
part of the contract description of the goods, 
& on both grounds the buyers were entitled 
to reject. — M ontague L. Meyer, Ltd. t\ 
Tbavabu A/B H. Cornelius, of Gamleby 
( 1930), 46 T. L. R. 553 ; 74 Sol. Jo. 406. 

Annotation .*—00084. White Soa Timber Trust, Ltd. v. 

W. W. North, Ltd. (1932), 148 L. T. 263. 

675a. Effect of adulteration.]— Robert A. Mdnro 
& Co., Ltd. v. Meyer, No. 645a, ante, 

682. Add. Annotations : — Refd. London Holeproof 
Hosiery Co. v. Padmore (1928), 44 T. L. R. 
499 ; Bell v. Lever Bros., Ltd. (1931), 146 
L. T. 258 ; Sullivan v. Constable (1932), 48 T. 
L. R. 369. 

694. Add. Annotation : — Consd. Myers (G. H.) & 
Co. V. Brent Cross Service Co., [1934] 1 
K. B. 46. 

700. Add. Annotation : — Consd. Cammell Laird Sc 
Co. V. Manganese Bronze & Brass Co., [1933] 
2 K. B. 141, 

705. Add. Annotations : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 

P. C. 119. Refd. Parker v. Oloxo, lAd., & 
Senior, [1937] 3 All E. R. 524. 

709. Add>. Annotation : — Refd. Cammell Laird & 
Co. V. Manganese Bronze & Brass Co., [1934] 
A. C. 402. 

709a. Woollen underwear.] — Applt. who 

contracted dermatitis of an external origin 
as the result of wearing a woollen garment 
which, when purchased from the retailers, 
was in a defective condition owing to the 
presence of excess sulphites which, it was 
found, had been negligently left in it in the 
process of manufacture, claimed damages 
against both retailers &; manufacturers ; — 
Held : the retailers were liable in contract 
for breach of implied warranty or condition 
under exceptions (i) Sc (ii) of sect. 14 of the 
South Australia Sale of Goods Act, 1896, 
which is identical with the English Sale of 
Cioods Act, 1893 (c. 71), s. 14 .— Grant v. 
Australian KNrrriNG Mills, Ltd., [1936] 
A. C. 85 ; 105 L. J. P. C. 6 ; 154 L. T. 18 ; 
52 T. L. R. 38 ; 79 Sol. Jo. 815, P. C. 

716a. Mineral water.] — M cAlister 

(OB Donoghue) v. Stevenson, No. 866a, 
post 
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719. Add. Annotation : — Refd. Cammell Laird Sc 
Co. V. Manganese Bronze Sc Brass Co., [1934] 
A. C. 402. 

726. Add. Annotations : — Consd. Cammell Laird Sc 
Co. V. Manganese Bronze Sc Brass Co., [1933] 
2 K. B. 141. Refd. Canada Atlantic Grain 
Export Co. (Inc.) v. Eilers (1929), 36 Com. 
Cas. 90. 

726a. .] — A firm of shipbuilders agreed to 

build for & sell to the IJ. M. Co. two sister 
ships with main propelling Diesel engines 
designed for carrying petroleum or molasses, 
each ship to be classed A1 at Lloyd’s, The 
ships with their engines were distinguished 
in the shipbuilders* yard by the numbers 
972 & 973. The shipbuilders entered into a 
contract with the M. B. & B. Co,, who were 
makers of ships* propellers out of manganese 
bronze prepared by a special process, for the 
manufacture of two propellers for these 
ships, to be of special Parsons manganese 
bronze, of a specified diameter, Sc pitch, each 
with four blades of a specified total developed 
area & of a maximum brake horse-power at a 
specified number of revolutions per minute. 
Each propeller was to be finished, chipped, 
Sc polished in style of the liighest class, with 
boss bored, faced, Sc keyway cut to the ship- 
builders’ template, with edges brought up 
to fine lines, to be true to pitch ; all in 
accordance with the shipbuilders* blue print, 
to be ready for fitting to the shaft on delivery ; 
& to be to the entire satisfaction of the U. M. 
Co.’s representative Sc that of the shipbuilders 
themselves. They were to be delivered on 
July 14 & Aug. 1, 1930, respectively. The 
working drawings gave the information 
necessary to enable the work to be carried 
out, including the thickness required along 
the medial lines of the blades ; but beyond 
this Sc apart from the direction that the 
** edges ” were “to be brought up to fine 
lines,** further details as to the thickness of 
the blades were left to the skill Sc judgment of 
the M. B. & B. Co. Two propellers con- 
structed in accordance with the design Sc 
working drawing were passed by Lloyd’s 
surveyor as satisfactory in tensile strength 
& similar respects, Sc were fitted to the two 
vessels. On trial the propeller fitted to 
No. 972 caused so much noise that the vessel 
could not be classed as A1 at Lloyd’s Sc the 
U. M. Co. would not accept it. The propeller 
which had been fitted to No. 973 was tried 
on No, 972 Sc proved satisfactory. The 
M. B. Sc B. Co. then made a second propeller 
for No. 972, without prejudice to the rights 
of the parties. Although this propeller con- 
formed with the design Sc working drawing, 
& was free from fault in other respects, it 
nevertheless showed the same defect as the 
former one, Sc the TJ. M. Co, were again dis- 
satisfied. The M. B, Sc B. Co, then made 
yet another propeller upon the same terms 
as to the rights of the parties, Sc this last 
attempt proved satisfactory. The ship- 
builders brought an action against the M. B. 
Sc B. Co. claiming £6,277 6s. Id. damages for 
delay in executing the work Sc expenses 
incurred in consequence : — Held : pltfs. were 
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entitled to recover on the grounds that 
defts. had failed to comply with the con- 
dition that the propeller should be to the 
entire satisfaction of the U. M. Co,*s repre- 
sentative ; the agreement was a contract for 
the sale of future goods &; the case fell within 
the first exception to Sale of Goods Act, 
1893 (c. 71), s. 14, inasmuch as pltfs. had 
made known to dofts. the purpose for which 
the propeller was required, & relied upon 
their skill & judgment ; it is not necessary 
for the purposes of that sub-sect, that the 
buyer should rely totally & exclusively on 
the skill & judgment of the seller for every 
detail in the production of the goods ; it is 
sufficient if reliance is placed on the skill & 
judgment of the seller to some substantial 
extent ; & in the present case with regard to 
that part of the work which was left to the 
skill A; judgment of the sellers there was a 
breach of the implied condition that the 
propeller sliould be reasonably fit for the 
purpose for which it was required. — Cammell 
Laird &; Co., Ltd. v. Manganese Bronze & 
Brass Co., 1>d., [1934] A. C. 402 ; 103 
L. J. K. B. 289 ; 151 L. T. 142 ; 60 T. L. B. 
350 ; 39 Com. Cas, 194, H. L. 

Annotations : — CoDSd. Millar’s Machinery Co. v. Way & Son 

(193r>), 40 Com. Cas. 204. Reid. Myers (G. H.) & Co. v. 

Brent Cross Sorrice Co., [1934 J 1 K. B. 46; Grant v. 

Australian Knitting MiUs, Ltd.. [193GJ A. C. 85. 


782. Add. Armoiation : — ^Reld. Morelli v. Fitch & 
Gibbons, [1928] 2 K. B. 036. 

787. Add.. Annotation : — Refd. Hillas & Co. v, 
Arcos, Ltd. (1932), 147 L. T. 503. 

788. Add. Annotation : — Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

788a. Purchase of propeller — Unsuitable for par- 
ticular engine,] — Cammell Laird & Co., 
Ltd. V. Manganese Bronze & Brass Co., 
Ltd., No. 726a, ante. 

790. Add. Annotations : — Refd. Canada Atlantic 
Grain Export Co. (Inc.) v. Eilers (1929), 36 
Com. Cas. 90 ; Cammell Laird & Co. v. 
Manganese Bronze & Brass Co., [1931] A. C. 
402. 

813. Add. Annotations : — Apld. Cammell, Laird 
Co. V. Manganese Bronze &> Brass Co., [1934] 
A. C. 402. Refd. Canada Atlantic Grain 
Export Co. (Inc.) v. Eilers (1929), 36 Com. 
Cas. 90. 

849. Add. Annotations : — As to (2) Consd. McAlister 
(or Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Bottomley v. Bannister 
(1931), 101 L. J. K. B. 46. Generali!/. Refd. 
Parker v. Oloxo, Ltd., A fSenior, jl937] 3 
All E. n. 524. 

852. Add. Annotation : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 


727. Add. Annotation: — As tQ^(2) Refd. Cammell 
Laird & Co. v. Manganese Bronze & Brass Co., 
[1934] A. C. 402. 

733. Add. Annotation : — Refd. Cammell Laird & 
Co. V. Manganese Bronze & Brass Co., [1933] 
2 K. B. 141. 

744. Add. Annotation : — Apld. Cammell Laird & 
Co. V. Manganese Bronze & Brass Co., [1934] 
A. C. 402. 

744a. Elteot of Sale of Goods Act, 1893 (c. 71), 
s, 14 (1).] — Mei>way Oil. & Storage Co,, 
Ltd. V. Silica Gel Corpn. (1928), 33 Com. 
Cas. 196, H. L. 

Annotation : — Refd. Cammell Laird & Co. v, Mangancao 
Bronze & Braaa Co., [19341 A. C. 402 ; Grant v. Aus- 
tmlian Knitting Mills, Ltd., [193G] A. O. 85. 

744b. .] — Cammell Laird & Co., Ltd. v. 

Manganese Bronze & Brass Co., Ltd., 
No, 726a, ante. 

753. Add. Annotation: — As to (1) Refd. Cammell 
Laird & Co. v. Manganese Bronze & Brass Co., 
[1934] A. C. 402. 

762. Add. Annotation: — Refd. Cammell Laird & 
Co. V. Manganese Bronze & Brass Co., [1034] 
A. C. 402. 

766. Add. Annotations : — Refd. Canada Atlantic 
Grain Export Co. (Inc.) v. Eilers (1929), 36 
Com. Cas. 90 ; Cammell Ijaird & Co. v. 
Manganese Bronze & Brass Co., [1984] A. C. 
402. 

780a. Bottle — For wine.] — Morelli v. 

Fitch & Gibbons, No. 619a, ante. 


P. C. 119. 

854. Add. Annotations : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119 ; Bottomley v. Bannister, [1932] 1 
K. B. 458. 


856a. .] — Under English & Scote law 

alike a manufacturer of products which he 
sells in such a form as to show that he 
intends them to reach the ultimate conpimer 
in the form in which they left him with no 
reasonable possibility of intermediate ex- 
amination, & with the knowledge that the 
absence of reasonable care in the preparation 
& putting up of the products will result in 
injury to consumer’s life or property owes a 
duty to consumer to take that reasonable 
care, & an action by the ultimate consumer 
will lie against the manufacjturer. 

Applt, drank a bottle of ginger beer, 
manufactured by resp., which a friend had 
bought from a retailer & given to her. The 
bottle contained the decomposed remains 
of a snail which were not & could not be 
detected (the glass of the bottle being of a 
dark colour) : — Held : she was entitled to 
succeed in a claim for damages for injury to 
health against the nianufacturer of the 
ginger beer put by him in the bottle. — 
M‘Alister (or Donoghue) v, Stevenson, 
[1932] A. C. 502; 101 L. J. P. C. 119 ; 147 L.T. 
281 ; 48 T. L. R. 494 ; 76 Sol. Jo. 396 ; 37 
Com. Cas. 350, H. L. 

Annotations Distd. Farr v. Butters 
2 K. B. 606. Cozisd. Pattendou v. Beuey (1933), 50 
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business. — Hebb v. Stoddard, [1935] 
4 I). L. R. 394.— UAN. 


766 V. ,) — Winslet Bros. r. 

WOODFIELD IMPORTTNO CO., [1929] 
N. Z, L. R. 480.— N,Z. 


776 i. Appliedtion qf rule — Sale of 
coTnmodity for resale — Food or drink — ^ 
Apples,] — ^There la an Implied war- 
ranty that apples sold by a grower to o 
merchant are fit for human food & 
merchantable In th«» ckrdJinary conrso of 


PART III. SECT. 9. 

864 ii. .) — Pltf. purchased 

underwear manufactured by deft, 
manufacturer from deft, retailor, whoso 
business it was to supply goods of 
that description. He became acutely 
atfectod by dermatitis, which he alleged 
was caused by the presence of a sulphite 
or other chemical in the garments. 
Ho brought an action of damages 
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ralnst the manufacturer for negll- 
moe, Sc against the retailer for brooch 
' implied warranties, that the gar- 
lents were of inorohantablo quality & 
ere reasonably fit for the purpose of 
is wear : — Held : on the evidenof 
itf. had DO cause of action against 
ther of defts.— Aus-ntALiAN KNirriNO 
iLia V. Grant, [19331 Argrus L* R- 
i3 : 7 A. L. J. 206 ; 50 C. L. R. 387 ; 
vsd. mb nom. Grant v. Australian 
iNiTTiNo Mills, Ltd. (1936), 79 Sol. 
[). 816, P. O.— AUS. 
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T. L. R. 10. Apld. Brown v, OotteeUl (1934), 51 T. L. B. 
21- Malfroot v. Koxal, Ltd. (1985). 51 T. L. B. 551. 
Distd. Kvans t>. Triplex Safety Glass Oo., (19361 1 AU ®. B. 
263. Apld. Grant Australian Bnitting Mills, Ltd., 
[1936] A. O. 85. Consd. Kubac^h o. Hollands, [19371 3 
All E. 11. 907. Befd. Ounard i>. Antlfyrt). Ltd., £1933] 
1 K. B. 551 Bishop v. (Jonsolidated London Properties, 
Ltd. (193H). 102 L. J, K. B. 257 ; Haynes u. Harwood, 
[1935] 1 K. B. 146. 


866b. — Detect asoertalned by third party.] 

Crane manufacturers sold a crane in parts to 
a drm of bnilderss the arrangement bemg that 
the parts were to be assembled by the 
builders’ men. The builders had in their 
employment an experienced crane erector, 
who in assembling the parts found that 
certain cog-wheels worked stiffly, did not 
fit accurately, & required to be remedied ; 
he accordingly marked in chalk the places 
where there was inaccurate fitting, saying at 
the same time that he would have to report 
the matter to his employers. Before the 
defects so discovered had been remedied 
the erector began working the crane, & while 
he was so enga^d a paj^ of it fell & killed 
him, the fall being due to the defects above 
mentioned. In an action by his widow under 
the Fatal Accidents Act, 1846 (c. 93), against 
the manufacturers of the crane : — Held : 
the defects being discoverable on reason- 
able inspection, &, having in fact been dis- 
covered by the deceased man, the manu- 
facturers owed him no duty & were not liable 
for the accident. — ^F abb v* Butters Bros. 
& Oo., [1932] 2 K. B. 606 ; 101 L, J. K. B. 
768; 147 L. T. 427, 0. A. 

g5gc. .] — ^Pltf. had been in the habit of 

having her hair dyed with henna at the 
second deft.’s shop. The second deft, sug- 
gested that pltf.’s hair should be dyed with 
Oloxo, a dye she described as harmless, & 
prepared by & bought by the second deft, 
from the fir^t deft. Pltf. raised objections to 
the use of such a dye, but was assured it was 
safe to use. The pltf. as the result of the 
use of the dye had an acute attack of der- 
matitis & nervous trouble. The first deft, 
by its agent had warranted the dye as safe, 
but for trade reasons it had supplied the 
second deft, tlirough a wholesale hair- 
dressers’ sundriesman. A booklet was issued 
with tlie dye which stated it was dangerous 
if used without a skin test ; but no warning 
was given to the second deft, as to the danger. 
A certain quantity of the dye being purchased 
by the second deft., she was entitled to & did 
attend certain lectures & demonstrations 
given on behalf of the first deft., & the lecturer 
upon behalf of the co. stated that the co. 
would indemnify hairdressers usii^ this dye 
against claims arising out of its use : — 
Held : (1 ) pltf. was entitled to recover against 
the second deft, in contract ; (2) pltf. was 


entitled to recover against the first deft, in 
tort; (3) the second deft, was entitled to 
recover fwm the first deft, damages for breach 
of contract, & those damages were the dam- 
ages the second deft, had to pay to pltf. in 
this actiopi & her costs of the action ; (4) the 
indemnity given at the lectures was not made 
at such a time that it could be considered a 
part of the contract with the second deft. — 
Parker v. Oloxo, Ltd., & Senior, [1987] 3 
AU E. R. 624. 

857. Add. Annotation : — Consd. Bottomley v. Ban- 
nister, [1932] 1 K. B, 458 ; McAlister (or 
Donoghue) e. Stevenson (1932), 101 L. J. 
P. 0. 119. Apld, Pattendon v. Beney (1938), 
60 T. L. E. 10. 


877. Add. Annotation : — Refd. Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931] 1 
Oh. 274. 

877a. Nomination of vessel by buyer — ^No 

warranty of seaworthiness.] — ^A contract for 
the sale of oil by a series of deliveries pro- 
vided for delivery at B. into tank steamers 
of the buyers, & 16 days’ notice of arrival of 
steamer was to be given to the sellers. The 
contract further provided that in the event 
of accidents on board steamers the operation 
of the contract was to be suspended h at the 
buyers’ option the contract quantity was to 
be reduced pro rata. For one of the d^veries 
the buyers nominated a steamer which they 
had on time charter, but at the time the 
steamer, without the knowledge of the 
buyers, was unseaworthy, & the buyers, on 
learning that the steamer had had an 
accident Sc must be dry docked, intimated 
their exercise of their option to reduce the 
quantity of oil to be taken. The sellers 
contended that it was the duty of the buyers 
to charter some other vessel ; — Held : on a 
case stated by an arbitrator, the buyers did 
not warrant the seaworthinesB of vessels 
which they nominated for the performance 
of such a contract, & they were entitled to 
exercise their option. — ^Medway Oil Sc 
Storage Oo., Ltd. v. Russian Oil Products, 
Ltd. (1931), 47 T. L. E. 402 ; 76 Sol. Jo. 408. 

885a. Date of shipment — In bill of lading — C.i.f. 
contract.] — ^Jambs Finlay Sc Co. v. N. V. 
Kwik Hoo Tong Handel Maatschappu 
No. 1814a, poaU 

893. Add. Annotations: — As to (2) Hefd. Livock 
V. Pearson (1928), 33 Com. Cas. 188; Hall 
V. Brooklands Auto-Racing Club (1982), 48 
T. L. R. 646. 

903a. Exclusion of Implied eondltloxts Sc war- 
ranties — Contract for new car — Car not new.] 
— ^An agreement between defts. dc pltfs., 
whereby defts. appointed pltfs. their sole 


PART HI. SECT. 17, SUE-SEOT. 1. 
■h. Oooda ‘*to he re8h>i\ 

vendor — Whether rethipment I 

vessel neeeascary.} — Bcabuett ScJCo. v. 
H. A. STRrHKNSON 6C SON, l/VO.t (19! 
W. A. L. B. 1.— AUS. 

sk. JimtraThce hy vendor — Parol evi* 
dense .} — Waterloo Motors, Ltd. v. 
Flood. {1981] l D. L* B. 762 ; 8 
M. P. R. 318.— -CAN. 


PART III. SECT. 17, SUB«*SB0T. 2. 
•1. Sale of seedfiax .) — The representa- 
tion by a fanner selling seed flax tbat 
It was good seed flax beld to be a 
warranty. — ^U blb v. Kboreer, 


1 D. L. B. 97 ; 37 Man. L. B. 154 : 
[19271 8 W. W. R, 636.— CAN. 

PART HL 8E0T. 18, SUB-SEOT. 1. 

0 . Beosd on the fads, 69 8. a B. 118. 

0 J, — Befts. pnr- 

ohased from pltf. a second-hand motor 
tmoit under a buyer's order signed by 
defts. eontainiz^ a clause providing 
that "the whole agreement between 
the parties Is contianed herdn Sc no 
rapresentetions. warranties or oon- 
ditions expressed or implied oth^ than 
those heron contained shall be binding 
upon the vendor." Defts. required a 
taruok for Immediate use on a oontract 


for the oonetruotion of a new highway* 
necessitating a truck in flrst-olass 
meohanioal condition for immediato Sc 
continuous use for hauling pnrpc^. 
Ail this was known to one H., pltf. s 
representative, who stated to dots, 
that the tarook was in flrst-olaBs 
mechanical condition. Dene, 
trouble from the start in keeplng^tno 
truck ronxdng, but they ©ontmued to 
use it, both parties trying to remedy ite 

obndition. jhan aoQontoreoovothe 

nrirchase prioe defts. 'Oounterblidined 

order to osSlIor a certainAeofind-h^a 
truok in flrit-otess meohim^ oon- 
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dealers within a named area for the sale ol 
new Singer cars, contained a clause, clause 5, 
providing that all cars sold by defts. wete 
subject to the terms of an express warranty 
set out in a schedule to the agreement, k 
that all conditions, warranties, & liabilities 
implied by statute, common law, or other- 
wise are excluded.*’ Under that agreement 
^tfs* ordered from defts. a new Singer car. 
luefts. delivered to pltfs* a car which the 
ct. found on the evidence was not a new 
Singer car ; — Held : it was an express term 
of the contract that the car shpuld be a new 
car, as the car which defts. delivered to 
pltfs. was not a new car, defts. were not pro- 
tected from liability for breach of contract by 
clause 5, which excluded implied conditions, 
warranties, & liabilities. — ^Andrews Bros. 
(BOURJiTEMOUTH), LtD. V. SiNGER & C^O., 
Ltd., [1934] 1 K. B. 17 ; 103 L. J. K. B. 90 ; 
150 L. T. 172 ; 50 T. L. R. 33. C. A. 

Awnotation L*Estrange v. Grauoob, Ltd.. U934] 2 

K. B, 304. 

905. Add, Annotation : — Consd. Simon v, Pawson 
& Leafs, litd. (1932), 148 L. T. 154. 

916a. Warranty excluded as to defect not 

apparent on reasonable examination.] — 
Claimantfi, grain exporters in Canada, sold a 
quantity of barley to resps., merchants in 
Germany. The sale was on c.i.f. terms, & 
the contract contained a clause providing 
that the grain was not warranted free from 
defect rendering it unmerchantable if such 
defect would not be apparent on reasonable 
examination. The barley was of a type 
which was generally used for feeding pigs. Sc 
shortly before the consignment which was 
the subject of this contract arrived in 
Germany other barley from the same crop 
liad been delivered to German buyers & had 
been riven by them to pigs, with the result 
that the pigs refused to eat it or, if they ate 
it, became ill. The German Govt, thereupon 
ordered that no further barley of the crop 
should be admitted into the country untd 
they had made an analysis & discovered the 
cause of the trouble, & accordingly when the 
barley covered by this contract arrived 


resps. refused to take up the documents. Sc 
eventually the barley was resold at a lower 
price. Tlie claimants, in an arbn., claimed 
as damages for non-acceptance the ^fference 
between the contract price & the price 
realised on resale, Sc the arbitrators decided 
’ in their favour, subject to the opinion of the 
ct. on a special case. It appeared that the 
barley was infected by a fungus which pro- 
duced the Hl-offects complained of, but that 
the presence of the fungus could not have 
been ascertained by any ordinary commercial 
examination : — Held : (1) as the defect was 
not one which could have been discovered 
on any reasonable examination by claimants 
before shipment, claimants were protected 
by the contract & were entitled to recover ; 
(2) the finding of the arbitrators that the 
barley was not in fact unmerchantable could 
not be upset on the evidence. The award 
was therefore confirmed. — Canada Atlantic 
Grain Export Co. (Inc.) v, Etleiis (1929), 
85 Com. Cas. 90. 

019. Add, Annotation : — ^Refd. Green v. Arcos, 
Ltd. (1931), 47 T. L. B. 336. 

926. Add, Citation : — 33 Com. Cas. 120. 

927. Add, Annotations : — Refd. Guy-Pell v. Poster, 
[1930] 2 Ch. 169 ; Huntoon Co. v, Kolynos 
(Incorporated), [1930] 1 Oh. 528. 

92Sa. Right to treat breach as breach of war- 
ranty.] — If a representation amounting to a 
condition is broken & the injured party does 
not avail himself of his right to be discharged 
from the contract, or if the contract has been 
executed, the injured party can recover 
damages as on a breach of warranty. — 
Sullivan v. Constable (1932), 48 T. L. R. 
369, 0. A. 

937. Add. Annotation : — Refd. Lynn v, Bamber, 
[1930] 2 K. B. 72. 

940. Add. Annotation : — Refd. Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 

948. Add, Annotation : — Refd. Bell v. Lever Bros., 
Ltd. (1931), 146 L. T. 258. 

961. Add, Annotation: — As to (1) Refd. Sagar v. 
Ridehalgh (B-.) Sc Son, Ltd., [1931] 1 Ch. 
310. 


ditlon, Sc such belisg the suhjoot- 
matter of the sale the above recited 
clause in the order did not give pltf. 

right to supply something dlRerent. 
Pltf. failed to provide a truck of the 
standard contemplated by the parties, 
& was liable in damages to defts. tor 
breach of warranty. — H ates Manu- 
FAOTURINa Co. e. PERDITE & COPE, 
fl93l] 2 D. L. R. 610 ; 43 B. C. B, 
545.— CAN. 

In an action 

on lien notea given for the price ol a 
tr^tor deft, pleaded failure of con- 
raderatlon Sc oounterolaimed for 
damages for oireaoh of conditions & 
also for the ptioe of extra fuel & oil & 
for loss of ttoe. Deft., although he 
oonatotly complained to pltf. that 
the t^tpr was not working satis- 
lactorUy, h^ need tfc durlim the whole- 
of two seasoiiB In the o^vation of 
m^y hundreds of srfsres. The trial 
mdge. finding that the alleged condi- 
tions had not bm fulfilled Sc that deft, 
had not aooepted the tractor 3c was 
justified in ipttucnlng it, as be had done, 
the action on the ground of 
wtal fstops of consideration ; he also 
dismlased the oountemlalin* On 
.‘White it could not ^ 
accepted the 
tractor ^ enuQed to return It, he 
“ to damaggs fcg breach of 

therefrom 


by a clause in the contract by which be 
agreed “ not to bring any suit for 
broach of warranty or plead ane 


alleged breach of warranty as a defency 
or by way of set-ofl after one year 
from the date of delivery of the machine 
to him." The trial judge having found 
a total failure of consideration, i.e, that 
the tractor was valuoloss to deft. & 
there being evidence to support that 
finding, the amount of damara was 
the full purohase-prioe. — Massey- 
Habbis Co., Ltd. v, bkeddino. [1933] 
2 W. W . R. 667 ; Oiffd., [1934] 8 1). L. R. 
193 ; S. C. R. 431.— CAN. 

PART IlL SECT. 18, BUB-SECT. 2. 

k, Hevsd,, 43 3. a R. 614. 

PART llL SECT. 18, SUB-SECT. 1.— A. 

927 Vi. The fact 

that a contract for the sale or goods 
negatives warranties does not prevent 
a buyer whose acceptance of the goods 
disenUtloB him to rescind the contract 
for breach of a condition from treating 
such breach as a broach of warranty 
& recovering damages tborefor. — 
MoNiohol V. Dominion Moto^, L’n>-» 
fl9803 1 W. W. R 681 : 3 IK h. B. 
270 J 24 Alta. L. B. 441 .— CAN. 

PABT UI. BBCT. M. SUB-SECT. 1.— B. 
d. on the taots, 69 8. 0. B. 118. 
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PART III. SECT. 19. SUB-SECT. 2. 

— ^B, 

8k. night to rescind — I^ost by accept • 
once.] — Jk. right of rescission for latent 
defects Is lost by the accoptanoe by 
the purchaser of the goods sold. — 
Renpkbw Maohinbkt Co. v. Iddslet, 
fl933]2D.L.R.674 ; 6 M.P.R.512.— • 
CAN. 


PART III. SECT. 19, SUB-SECT. 2.— 

D. (a). 

si. Nominal dmnages.) — SMmi v. 
Ward, [1928] 4 D. L. R. 850 ; [192b] 3 
W. W. R. 841 ; 37 Man. L. U. 528. — CAN. 

sm. F,o,b. contract — Damag^ tU date 
of deliVtTI /,] — liRONSTONE V. BUBDETT, 
[1928] 1 D. L. R. 877.— CAN. 

BO. Breach of v)arraniy of age of car — 
Necessity for proof of damage ,] — 
Before more than nominal damages pan 
bo recovered for the breach of a 
warranty of tho age of a motor car the 
buyer must adduce evidence on whiol 
tho ot. (jan find that ho is worse oft 
with the car In question than he would 
have boon had it been a car of the age 
it was represented tc be.— HjDpsON c. 
Watson Motor Co., [1931] 3 W. W, R. 
621 ; [1932] 1 D. L. R. 280 ; 40 Man. 
L. R. 84.-^AN. 
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980. Add, Annotcdum : — Reid* Sagar v, Hidebalgh 
(H.) & Son, Ltd., [1931] 1 Oh. 310. 

992. Add, Annotatio7i : — Reid. Oamxucll Laird & 
Co. V, Manganese Bronze & Brass Co., [1933] 
2 K. B. 141. 

995. Add, Annotations : — Consd. lie Hall & Pirn’s 
Arbitration (1928), 139 L. T. 60. Apld. 
Dobell (0. G.) & Co. v. Barber Sc GaiTatt 
(1930), 47 T. L. R. 60. Refd. Finlay v. 
N. V. Kwik IIoo Tong Handel Maatschappij, 
[1028] 2 K, B. 004 ; Oammell Laird & Co. v. 
Manganese Bronze Sc Brass Co., [1933] 2 
K. B. 141. 

996. Add. Annotatiofia : — Apld. Barker v. Agius 
(1927), 33 Com. Cas. 120. Consd. Oammell 
Laird Sc Co, v. Manganese Bronze Sc Brass 
Co., [1934] A. O. 402 ; Andrews Bros. 
(Bournemouth), Ltd. v. Singer & Co., [1934] 
1 K. B. 17. Reid. Dobell (C. G.) Sc Co, v. 
Barber Sc Garratt (1930), 47 T. L. B. 66; 
Huntoon Co. v. Kolynos (Incorporated), 
11930] 1 Oh. 528; L’ Estrange v. Graucob, 
Ltd., [1934] 2 K. B. 394. 

1001. Add. Annotations: — ^Apld. Dobell (G. C.) Sc 
Co. V. Barber & Garratt (1930), 46 T. L. B, 


420. Consd. Kubach v. Hollands, [1937] 3 
~ All E. B. 907. 

1012. Add, Annotation : — ^Reld. Cammell Laird Sc 
Co. V, Manganese Bronze Sc Brass Co., [1933] 
2 K. B. 141. 

1010. Add. Annotation : — Refd. Finlay v. N. V. 
Kwik Hoo Tong, [1929] 1 K. B. 400. 

1024. Add, Annotations : — ^Apld. Silver v. Ocean 
Steamship Co. (1929), 46 T. L. B. 78. Refd. 
Evans v, Webster (1928), 46 T. L. R. 136; 
United Molasses Co. v. National Petroleum, 
Ltd. (1934), 60 T. L. B. 266. 

102b, Add, Annotations: — ^Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij, [1928] 
2 K. B. 604 ; Banco do Portugal v, Waterlow 
& Sons, Ltd. (1931), 47 T. L. R. 369. 

1026, Add, Annotaiions : — ^Apld. Finlay (James) Sc 
Co. V. N. V, Kwik Hoo Tong, [1929] 1 K. B. 
400. Refd. Foscolo Mango & Co. v. Stag 
Line, Ltd., [1931] 2 K. B. 48 ; The Arpad, 
[1934] P. 189. 

1029. Add. Annotation : — Consd. Dobell (C. G.) & 
Co. o. Barber Sc Garratt (1930), 47 T. L. B. 


Part IV.— Effects of the Contract. 


1033. Add. A nnotation : — Refd. Modem Light Cars, 
Ltd. V. Seals, [1934] 1 K. B. 32. 

1089. Add, Ciiaiions : — affd. (1928), 138 L. T. 
663 ; 44 T. L. B. 297 ; 17 Asp. M. L. C. 428 ; 
33 Com. Oas. 213, C. A. 

1080a. .] — Shell-Mex, Utd. v. Elton Cop 

Dyking Co., Ltd. (1928), 34 Com. Oas. 39. 

1091a. Notice of appropriation — When required.] — 
Applts. sold to resps. by a c.i.f. contract a 
quantity of Australian wheat to be shipped 
to London or Hull by one of two named 
steamers, the contract providing that 
“ Notice of appropriation with ship’s name 
date of bill or bills of lading Sc approximate 
quantity loaded shall within 21 days from 
date of bill of lading be cabled by the shipper 
. . . direct to his buyer ... or to his . . . 
representative in Europe. ... If vessel is 


named in contract no appropriation shall be 
deemed to be necessary. Provisional invoice 
based on bill of lading weight with ship’s 
name Sc date of bill of lading shall be sent 
by shipper’s house ... to his buyer within 
seven days after arrival of documents in 
Europe. . . The bills of lading were 
dated Sept. 13, 1929, Sc the only appro- 
priation (if any) gave their date as Sept. 4, 
1929, Sc stated the name of the steamer, 
which was one of the two mentioned in the 
contract. The Invoice sent later gave the 
true date of the bills of lading, Sc the buyers 
refused to accept the documents on the 
ground that the invoice did not agree with 
the appropriation : — Held : as no vessel was 
named in the contract in such a way that the 
contract could attach to her, notice of appro- 
priation was required, as a correct notice 


PART m. SECT. 19, SUB-SECT, 2.— 
D. (b). 

gi, .]--*Circuiu8tauo6B in wblob : 

— Held : pltf. was not entitled to 
damanres for the loss alleged to have 
been sustained by him by bis inability 
to carry out oontraots into which he 
alleged he had entered. — ^M oKbnny v. 
Dbxtmmond Sc Dvobktbky (1927), 29 
W. A. L. R. 6.— AUS. 

so. Heifum of pvrctiaae^noney ,] — 
McKknny V, Drummond Sc DvoxiBTSgY 
(1927), 29 W. A. L. It. 6.— AUS. 

PART IV. SECT. 1. SUB-SECT. 1. 

1032 xli. ♦] — ^Marcus Clark 

(Australia), Ltd. v. Brown 0928), 
40 C. L. li. 640 ; [1928] V. L. 11. 293; 
(19283 Argus L. R. 189.~-AUS. 

1032 xiil. In Mar. 1928, pltf. 

sold to deft, ceiiiain movables In terms 
of a written agreement which provided 
that delivery should be given imme- 
diately, that the purohose price should 
be paid in two Instahneuts In June, 
1929, Sc Dec. 1929, lespectlvely, Sc 
that ownership should not pass until 
the whole price had been paid. In 
June, 1929, pltf. sued deft, tor oanoella- 


tlon of the agreement, redelivery, & 
damages on the ground of deft.’B 
failure to pay the first instalment. 
Deft, excepted to the declaration on 
the ground that the claims for cancella- 
tion Sc redeUvery were bad in law. In 
the absenoe of any provision in the 
agreement for its cancellation on non<* 
payment of the first instalment: — 
field : allowing the exception, the 

S rovision in the agreement postponing 
bie passing of ownership did not take 
the case out of the ordinary rule. — 
Straohan V. Nel (1929), 60 N. L. R. 
273.~-S. AF. 

sp. Property pasavng under consent 
judgment — Failure of jmrehaser to fulfil 
terms of Donaldson v. 

Albrrta Foundry Sc Maoiunb Co., 
Ltd., (19301 1 W. W. R. 426; 1 

R. L. R. 918.— CAN. 

PART IV. SECT. 1, SUB-SECT. 8.— 
B. (a). 

1062 I. Counting dr inspection.) 

— Under the contract in question for the 
sale of cedar poles to be manufactured 
by the seller, the ** individuality ** or 
identity of the goods could not be 
finally determined until after the final 

40 


count Sc inspection provided for by th e 
agreement. Sc that, therefore, it was not 
until then that the property in the 
poles would pass. — Nauolb Pole Sc 
TIB Co. OP Canada, Ltd. v, Wilson 
(B. 0.), [1929] 8 W. W. R. 730.— CAN. 


PART IV, SECT, 1, SUB-SECT. 8.- 
B. (bf ii. 

1081 Bii. .]— -CoFFBY V. Quebec 

Bank (1869), 20 C. P. 110.— CAN. 

1091 1. ValidUy of approprUUionr- 
Appropriation by setters — Setters wUlioiU 
tme to goods ,} — ^The provision of Sale 
of Goods Act that under a contract for 
the sale of unascertained iroods by 
description the property In the goods 
passes to the seuer when goods of that 
description & in a deliverable state are 
unconditionally appropriated to the 
contract, cannot apply to the caw* 
where when the appropriation is made 
the seller has no tltlo to the goods.— 
Hunter v. Traks-Oanada Finance 
CORPN.. I19S0) 1 W. W. B. 801; ^ 
D. L. R.-8T5: 38 11.11. L. 
reiim., flOSOJ 1 D. L. 30. 846 ; 11029 J 
3 W. W. E. 60S. C. A.— CAN. 
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of appropriation had not been given, the 
buyers were entitled to reject. — D aIiGBTY & 
Oo., Ltd. v. Bkadford (T. G.) & Oo., Ltd. 
(1930), 46 T. L. E. 274 ; 36 Com. Oas. 218. 

1092a. Conclusiveness o! appropriation — Wrong 
ship stated in notice of appropriation.] — A 
contract for the sale of goods to be shipped 
from a foreign port provided that notice of 
appropriation, setting out inter alia the name 
of the vessel in which the goods were shipped, 
should be given by the seller to the buyer 
within a specified time, & that such appro- 
priation, when once made, should be irre- 
vocable. The goods were in fact shipped per 
steamship T., but owing to a clerical error a 
notice of appropriation was given by the seller’s 
agent to the buyer in which it was stated that 
the goods had been shipped per steamship 
/. The buyers refused to accept delivery : — 
Held : the appropriation of the /. was valid 
& irrevocable, & the l3uyers were entitled to 
refuse delivery of goods in any other ship. — 
Grain Union Co., S/A Antwerp v. A/S Hans 
Larsen, Aalborg (1933), 160 L. T. 78; 49 
T. L. E. 640 ; 38 Com. Oas. 260 ; 18 Asp. 
M. L. C. 449. 

1146. Add, Annotation: — Reid. Robinson n. 

Graves, [1935] 1 K, B. 579. 

1166. Add, Annotation : — Refd. Oammell Laird & 
Co. V, Manganese Bronze & Brass Co., [1934] 
A. C. 402. 

1189a. Goods to be collected.”] -G ale v. New, 
[1937] 4 AU E. R. H45 ; 54 T. L. R. 213, C. A. 

1211. Add, Annotation : — Refd. Elrnes v, Trem- 
bath (1934), 19 Tax Oas. 72. 

1252. Add, Annotaiione: — FoUd, London Jewel- 
lers, Ltd. V, Attenborough, London Jewellers, 
Ltd. V, Robertsons (London), Ltd., [1934] 
2 K. B. 206. Refd. Buller & Co., Ltd. v. 
Brooks (T. J.), Ltd. (1930), 142 L. T. 576. 

1262a. Goods obtained on approval— By trick.]— 
Where a person who has received goods “ on 
appro ” pledges them he thereby does an 
acc adopting the transaction within the 
meaning of the Sale of Goods Act, 1893, 
s. 18, r. 4 (a), so that the property in the 
goods passes to him, & the original owner 
cannot recover them from the bond fide 
pledgee. — London Jewellers, Ltd. v, At- 
tenborough, London Je:wellbrs, Ltd. v. 
Robertsons (London), Ltd., [1934] 2 
K, B. 206 ; 103 L. J. K. B. 429 ; 161 L. T. 
124 ; 60 T. L. R. 436 ; 78 Sol. Jo. 413 ; 39 
Com. Oas. 290, 0. A. ; revsg, S. C. eub nom, 
London Jewellers, Ltd. v, Sutton, 
London Jewellers, Ltd. v, Robertsons 
(London), Ltd., 60 T. L. R. 193 ; 78 Sol. Jo. 82. 

1258. Add. Annotation : — Consd. Leitch (William) 
& Co, v.. Leydon, Barr (A. G.) & Co. v, 
Macgeoghegan, (1930) 47 T. L. R. 81. 


1261. Add, Annotation : — Refd. Simeons 

Durand’s Trustee, [1028] 2 K. B. 66. 

1268. Add. Annotation : — Refd. Simeons v, 

Durand’s Trustee, [1928] 2 K. B. 66, 

1272. Add, Annotation : — Refd. Simeons v. 

Durand’s Trustee, [1928] 2 K. B. 66. 

1296. Add, Annotationa : — Refd. Ellis v. Stenning 
& Son, Ltd. (1932), 76 Sol. Jo. 232 ; Fresh- 
water V, Bulmei* Rayon Co., [1033] Ch. 162. 
1855. Add, Annotation : — Aa to (3) Refd. Flatau, 
Dick & Co. V, Keeping (1931), 30 Com. Cas. 
243. 

1361. Add, Annotations : — Refd. Flatati, Dick & 
Co. V, Keeping (1931), 36 Com. Oas. 243; 
Chmchill & Sim v. Goddard, [1930] 1 All E. R. 
076. 

1362. Add, Annotationa: — ^Dbtd. Flatau, Dick & 
Co. V, Keeping (1931), 36 Com. Cas. 243. 
Refd. Churchill &. Sim r. Goddard, [1936] 1 
All B. R. 675. 

1376a. Delivery order not In accordance with 

contract — Agreement for delivery order ” from 
bond ” — Delivery order of goods In bond.] — F., 
a financier, L., a distiller, D. & M., a firm 
of shipbrokers, & one A. were minded to load 
a ship with a cargo of whisky to be carried 
across the Atlantic &; sold in the U.S. or at 
some point from which it could easily be 
smuggled into the U.S., in violation of the 
laws of that country. D. A; M. entered into 
a contract to buy a steamer for £2,565 ; F. 
advanced £256 as a deposit on the piu-chase. 
On Oct. 26, 1927, an agreement was entered 
into between F,, L. & D. & M., whereby L. 
agreed to sell to D. A M. 7,600 cases of whisky 
at 218, Od, a case free on board at iBith or 
Glasgow to be delivered ex warehouse not 
later than Nov. 26. D, AM. were to take 
delivery on board a vessel of a regular line 
of steamers. Payment was to be made by 
a bill for £5,600 drawn by F„ accepted by A. 
A indorsed to L., A a second bill for £4,812 
accepted by A. A D. A M., both bills to be 
payable ninety days from Nov. 26, A to be 
drawn A accepted on Oct. 26 A handed to L. 
to hold as security until he should hand the 
shipping documents or delivery order from 
bond on or before Nov. 26. L. agreed to 
lend D. A M. £2,500 for the purchase of the 
steamer, the loan to be secured by a first 
mtge. on the steamer. F. agreed to lend D. 
A M. £1,000 at 40 per cent, per annum 
interest to be secured by a second mtge. on 
the steamer. D. A M. agreed to insure the 
steamer for £1,000 against all risks, including 
seizure or confiscation, A £2,600 against 
marine risks A deliver to L. cover notes for 
£1,600 A £1,000, A to F. a cover note for 
£1 000. F. A L. agreed jointly to underwrite 
the insurance for £1,000 against confiscation 


PART IV. SECT. 1. SUB-SECT. 6.-C. 

1200 Iv. .1 — ^Where on a 

sale of stalfiks of hay tbo buyer agreed 
to have it pressed sc the seller under- 
took to load it When balled into the 
cars: — HOd: the latter undertaking 
was a supplementaty obligation dis- 
tinot from the essentia of the contract 


^RCQ V, BlBRTHOLSrL ri§?8] 2 

p. L. R. 601 ; ri928) 1 W. W. R. 84S; 
37 Man. L. R. 807,— DAN. 

PART IV. SECT. U SUB-SECT. 6.--D. 
to. Goods lost by act of God before 


measurement ,] — Towna v. Retail. 
Timber Co., 11932] 1 D. L. R, 793, 
CAN. 

sq. Condition as to weight-— Bmer 
taking poaaeasUm not 


301 ; affd,, [10361 8. C, It. 630 ; 3 
V. L. li. 282.-“ CAN. 

PART IV. SECT. 1, SUB-SECT. 9.— B. 

sq. Assumption of chattel mortgage 
as part of rntrchase-prlce — Idability to 
indemnify seller.] — Where on a sale of 
porsouaJ property the buyer assuinos a 
chattel mtgo. thereon as part of the 
purchase-price, he is under on impUea 
obligation to indemnify the seUer 
against the latter*e personal liability 
to the mtgeo.— Waucer e. W^dtaot, 
[10313 2 W. W. R. 306 ; 3 D. L. R. 
5^ 44 B. C. R. UO.-CAN, 
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at a figure to be agreed iu the event of the 
ordinary market rate exceeding thirty guineas 
per cent. D. & M. agreed to provide £1,600, 
the estimated balance required for the 
equipment of the steamer for the voyage. 
Delay having occurred in naming a liner 
to take delivery of the whiidiLy & in equipping 
the steamer for the adventure, L. gave to 
& M. a delivery order addressed to the 
ke^ers of the bonded warehouse where 
the whisky was in store. D. & M. immediately 
pledged the whisky for £500. F. hearing of 
this paid ofC the loan & took a transfer of the 
delivery order: — Held: D. by giving ^e 
delivery order to D« & M. had not committed 
a breach of the agreement, & if he had, F. 
could not complain of the breach after having 
himself taken a transfer of the delivery 
order. — Foster v, Drisooll, Lindsay v. 
Attfibld, Lindsay v. Driscoll, [19291 1 
K. B. 470 ; 98 L. J. K. B. 282 ; 140 L. T. 
479 ; 46 T. L. E. 186, 0. A. 

1877a. Containing letters O.K/*— Meaning 

of.] — ^Dawsons Bane, Ltd. v. Japan Cotton 
Trading Co., Ltd. (1935), 79 Sol. Jo. 213, 
P. C. 

1378. Add, Annotation : — ^Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. 0. 53. 

1399. Add. Annotation: — Refd. English Hop 
Growers v. Bering, [1928] 2 K, B. 174 ; 
Imperial Tobacco Co. (of Great Britain & 
Ireland), Ltd. v. Parslay, [1936] 2 All E. K. 
616 , 

1399a, Appointment as sole selling agents.*^] 

— ^By an agreement in writing certain manu- 
facturers of biicks & other bmlding materials 
appointed a firm of builders’ merchants sole 
selling agents of all bricks & other materials 
manufactured at their works.” The agree- 
ment was expressed to be for three years & 
afterwards continuous subject to twelve 
months’ notice by either party. While the 
agreement was in force the manufacturers 
informed the merchants that they intended 
in the future to sell their goods themselves 
without the intervention of any agent, A 
thereafter they effected sales to customers 
directly* In an action by the merchants 
against the manufacturers for breach of the 
agreement : — Held : (1) the effect of the 

agreement was to confer on pltfs. the sole 
right of selling the goods manufactured by 
dSts. at their works, so that neither defts. 


themselves nor any agent appointed by them, 
other than pltfs., should have the %ht of 
selling such goods; (2) the agreement was one 
of vendor & purehai^ & not one of principal 
Sc agent. 

(3) If there had been an ambiguity Sc the 
intention of the pao^es had been in question 
at the trial, 1 think it mi^t have been held 
that the parties had placed their own con- 
struction upon the contract A, having acted 
upon a certain view, had thereby agreed to 
accept it as the true view of its meaning 
(Greer, L.J.). — Lamb (W. T.) Sc Sons v. 
Goring Brick Oo., Ltd., [1932] 1 K. B. 
710 ; 101 L. J. K. B. 214 ; 146 L. T. 818 ; 
48 T. L. K. 100 ; 37 CJom. Oas. 78, O. A. 

1408. Add, Annotation : — Apld. Palmolive Oo. (of 
England) v. Freedman, [1928] Oh. 264. 

1404. Add, CUationa .—[1928] Oh. 264 ; 138 L. T. 
274. 

Add. Annotation : — Consd. Imperial Tobacco 
Co. (of Great Britain Sc Ireland), Ltd. v, 
Parslay (1936), 62 T. L. E. 61. 

1409. Add, Annotation: — Consd. Palmolive Oo. 
(of England) v. Freedman, [1928] Oh. 264. 

1417. Add. Annotatione : — ^Refd. Shell-Mex v, Elton 
Oop Dyeing Oo, (1928), 84 Oom. Oas. 39; 
Eldon (Lord) v. Hedley Bros., [1936] 2 K. B, 1. 

1421. Add. Annotation : — ^Refd. Shell-Mex v. Elton 
Oop Dyeing Co. (1928), 34 Oom. Oas. 39. 

1435. Add. Annotation : — ^Refd. Barker v. Agius 
(1927), 33 Oom. Oas, 120. 

1441. Add. Annoiaiion : — QeneraUyt Retd. Buller 
Sc Oo. V, Brooks (T. J.), lAd. ^930), 142 
L. T. 576. 

1451. Add, Annotation : — ^Refd. London Jewellers, 
Ltd. V, Attenborough, London Jewellers, 
Ltd. V, Eobertsons (London), Ltd,, [1934] 2 
K. B. 206. 

1464. Add, Annotaiion : — Retd. London Jewellers, 
Ltd. V. Attenborough, London Jewellers, Ltd. 
V. Robertsons (London), Ltd., [1034] 2 
K. B. 206. 

1468. Add, Annotations: — Consd. London Jewel- 
lers, Ltd. V. Attenborough, London Jewellers, 
Ltd. V. Robertsons (London), Ltd., [1934] 2 
K. B. 206. Refd. Ellis v, Stenning Sc Son, 
Ltd., [1932] 2 Oh. 81, 

1461a. Seller remaining In possession as bailee.] — 
H., a dealer in motor vehicles. Sc defts., a 
finance co., entered into a transaction for the 
sale of a motor lorry by H. to defts. Sc the 


PART IV. SECT. 2, SUB-BEOT. 1. 

1440 1. Oooda trained Cy Icaremv — 
TSte of bond fide merisftaaer.)-— Where 
the owoer of a motor oar was Indtiood 
to part with posBession of It by tho 
representations of the recipient that 
he was aottnsr as agent for another 
person whom he named as the buyer 
of it Sc the owner when delivering the 
oar thought he had sold it to the 
alleged piindpal. a oheqtte in the 
latter's name having been given for 
the purohase-prioo, but the alleged 
buyer was a fictitious person, held 
the oar had been stolen by a Moh, Sc, 
therefore, deft, who Innooently bought it 
from thief obtained no title to it. — 
Cmrp-wiLLDRON MAimvAOTOEiKa Cto., 
I/TP. e. H»4LD, [laSOl 2 m, W. B. 

3 D. L. E. 901 ; 24 S. Xi. B. 441 . 

h 1. .J — ^The mere fact that the 


owner of a chattel has given the 
possession or use of it to another, not 
a meroantile agent, who, purport^ 
to be the actual owner, fraudulently 
sells it to an innocent purohaser, does 
not estop the owner from assertii^ his 
title against the purohaser.— ^NaoH- 
TiuAL V. 'Pmmm Motors, Ltd., (1922] 

2 D. L. R. 190 ; 1 W. W. B. 641 ; 24 
Alta. L. B. 80.— CAN. 

1 1 . . J— Bbadsbcaw V, Epp, C 1937 J 

3 W. W. R. 677,— CAN. 

PART XV. 3ECT. 2, SUBHIBOT. 7, 

so. BoCe by dealer — Sulbaeauenit 
fratuduienil sols to third j»ersoii,>— E., a 
dealer in automobiles, sold or went 
through the form of selling an auto- 
mobile to O., under a oonditlonal sale 


00., A dlioounted it, at ^e same time 
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transferring the agreement to defts., 
who duly filed it in aooordafioe with 
Oonditlonal Rales Act. The auto- 
mobile was left In the possession of E., 
who dishonestly sold it to pltf . 
Held : the real owner of the oar being 
E. or C. or both. E, had authority to 
dispose of his seouritT, the conditional 
sale aigeement to defts.. Sc defts. were 
thereafter the owners in law of the 
automobile; the eftect of the tran^ 
action between E. AC. along wltb 
that between defts. Sc E. was sT^sale,’' 
± whdher defts. or O. should bs con- 
sidered the pumhaser, E.> the person 
having sold the goods con^ued In 
possession Sc was In possession wh^ 
he sold the automobile to pltf., Sc 
was elfeotive to transfer w prepay 

Nation^ A^ui^AKCa 

Q. E* ^i^^*** 


*.] — ^The mere fact that the 
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letting of the lorry by defts. to H. on an 
agreement in the form of a hire-purchase 
agreement. The transaction was carried out 
by means of the printed forms used by defts. 
in their business, which were more appro- 
priate to a case in which they bou^t a 
Tehicle ds let it on hire-purchase to a third 
party, than to the present case. H. being 
m possession of the lorry then fraudulently 
sold it to pltfs., who were not aware of the 
pTOvious transaction between H. &; defts. 
The payments due from H. to defts. under the 
hire-purchase agreement between them having 
fallen into arrear, defts. resumed possession 
of the lorry & refused to deliver it to pltfs. 
at their request. Pltfs. thereupon brought 
an action against defts. claiming delivery up 
of the lorry or damages for its detention : — 
Hdd : H., after the l^nsaction between bim 
Sc defts. had been completed by the agree- 
ment for hire-purchase, was not in possession 
of the lorry as a person who “ having sold 
goods, contmues or is in possession of the 
goods ** within Sale of Goods Act, 1893 (c, 71), 
8. 26, but as a bailee, Sc therefore the delivery 
or transfer by him of the lorry under the sale 
by him to pltfs. had not, by virtue of that 
section, the same efi^ect as if it had been 
authorised by defts., & was not thereby 
rendered valid as agamst defts. — Staffs 
Motor Guarantee, Ltd, v. British Wagon 
Co., Ltd., [1934] 2 K. B. 305 ; 103 L. J. K. B. « 
613; 161 L. T. 396, 

AnnotaUon : — >Distd. Union Transport Finance, lAd. v, 
Ballardle, 11937] 1 K. B. 610. 

1461b, Possession not referable to contract of sale.] 

-—Co. A. entered into an agreement with co, 
B. that B. should make for A. a number of 
matrices from which B.. as requested from 
time to time by A., would press sound 
records, B. thus remaining in possession of the 
matrices. Later B. mortgaged its assete Sc 
property to a bank, Sc subsequently went into 
compulsory liquidation. Its assets were then 
purchased by C. On a claim by A. against 
0. for the return of the matrices ; — Held : 
on the contract Sc the evidence although the 
matrices remained in B.’s possession, the 
property in them was always in A. ; & the 
mtge., not applying to property which did not 
belong to th^ mtgor,, did not attach to the 
matrices, & accordingly Sale of Goods Act, 
1893 ( 0 . 71), s. 26 (1), had no application, Sc 
A, was entitled to succeed, — ^Abrens, Ltd. 
V, Cohen (George), Sons Sc Co., Ltd, (1934), 
60 T. L, B. 411. 

1461c. Goods in possession of agent.] — L. & Co. 

held certain furs in its warehouse which were 
the property of H. subject to the payment of 
£178 Os. Od., its charges in i*espect of them. 
H, sold these furs to pltfs., who gave him a bill 
of exchange for the price on the representation 
that he would pay off L. Sc Co. Sc obtain 
delivery orders for pltfs. Instead of doing 
this, he arranged to pledge them with defts. 
for the sum of £178 Os. 6d, Lefts., on 


Aug, 21, 1936, drew a cheque for that amount 
in favour of L. Sc Co., & that cheque was 
cleared on Aug. 22. L. & Co. then received 
an order from H, to* deliver the furs to defts., 
which was done. Lefts,, who had no notice 
of pltfs.* title, contended that by virtue of 
S^e of Goods Act, 1893 (c. 71), s. 26 (1), 
they were entitled to hold these furs as if 
delivery to them had been expressly 
authorised by pltfs. : — Held : the furs after 
Xu Sc Co. had been paid the £178 6d. by 

defts. were in the possession of il. as vendor 
in possession, Sc there was a disposition or 
pledge of them by H. to defts. They were 
entitled to hold the furs under this pledge 
& the claim of pltfs. for delivery to them 
failed. The word “ possession ” in Bale of 
Goods Act, 1893 (c. 71), s, 25 (1), must be 
construed with reference to J^^actors Act, 
1889 (c. 45), s. 1 (2), A includ€‘S possession by 
another pej*son on behalf of the i^erson whose 
possession is material, Sc it was immaterial 
that the agi*eement of pledge was made before 
tbo transfer of the furs could be carried out. — 
City Fur Manufacturing Co., Ltd. v. 
Furrenbond (Brokerk) London, Ltd., 
[1937] 1 AU K. R. 799 ; 81 Sol. Jo. 218. 

1461d. Sale under hire-purchase agreement.] — On 

May 17, 1935, T., a branch inanager of pltf. 
CO., bought for Sc on behalf of the bo. fi*om C. 
a motor-car which was forthwith let on hire 
under a hire-pui*chase agreement to P., an 
employee of C., who was not in a financial 
position to buy a car on any terms. C., T. A 
F. all knew that the hire-juirchase transaction 
was not genuine in the sense that it was 
never intended that F.’s part in it should be 
a real one or that the car should be delivered 
to F., either by its physical transfer to his 
custody or by C. submitting to hold it as his 
bailee. C. made such payments to pltf. co. 
as were made under the agreement between 
CO. A F., A, although F, had agreed not to 
change the permanent garage of the vehicle, 
which was expressed to be at his mother’s 
residence, nor to part with its possession or 
control, A had signed a dooumtmt acknow- 
ledging tliat he had received delivery of the 
oar, the car remained in C.’s garage, in his 
possession, A under bis control. On Aug. 9, 
1935, C. let the car on hire under a further 
hire-purchase agreement to deft., who took it 
in good faith A without notice of the trans- 
action between C, A T, In an action by 
pltf, CO. to recover the car from deft. : — 
Held : C., having sold the car to pltf. co., 
had continued in possession of it within 
sect. 8 of Factors xVet, 1889 (c. 45), with tbo 
result that the dedivery or transh'-r by O. of 
the car to deft, had the same effect as if C. 
had been expressly authorised by pltf. co. 
to make the same, A i)ltf. co. could not, there- 
fore, succeed in the action. — Union Trans- 
port h"TNANCE, Ltd. r, Ballahdie, |1937] 1 

K. B. 510; [19371 1 All K. K, 420; 106 

L. L K, 1^ 268 ; 156 L. T. 142 ; 53 T. L. K. 
240 ; 81 Bol. Jo. 159. 
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Part VI. — Performance of the Contract. 


1476. Add, Annotation ; — Consd. Hvalfangersel- 
skapet Polaris Aktieselskap v, Unilever, Ltd., 
Hvalfangerselskapet Globus Aktieselskap v. 
Unilever, Ltd. (1933), 39 Com. Oas. 1. 

1516. Add, Annotation : — Aa to (1) Refd. Royal 
Exchange Assce. v, Hope, [1928] Oh. 179. 

1569. Add, Annotation : — Refd. SheU-Mex v. Elton 
Cop Dyeing Oo. (1928), 34 Oom. Oas. 89. 

1577. Add, Annotation : — Consd. Ellis v, Noakes, 
n. 

1585. Add, Annotation : — Refd. The Arpad, [1934] 
P. 189. 

1613. Add, Annotation: — Consd. Fisher, Ltd. v, 
Eastwoods, Ltd., [1936] 1 All E. R. 421. 

1619. Add, Annotation : — ^Refd. Moni‘oe Bros., 
Ltd. V, Ryan, [1935] 2 K, B, 28, 

1677. Add, Annotations: — As to (1) Refd. Porto- 
fino Tank Steamer Owners v, Berlin Doru- 
naptlia (1934), 39 Com. Oas. 330 ; Strathlorne 
S.S. Oo. V, Andrew Weir & Oo. (1934), 40 
Com. Oas. 168. 

1678a. Right to compensation — Option not to ship 
goods— Short delivery.] — By a printed form 
of contract for the sale of timber it was pro- 
vided that “ In the event of under-shipment 
of any item buyers are to accept . . . the 
quantity shippea, but have the right to claim 
compensation for such short shipment.*’ 
This form of contract was used for a contract 
for sale of timber for shipment from a port 
in the Arctic Circle which is open for sliipping 
only for about 21 days in the year. The 
details of the particular contract were added 
to the printed form in typewriting & a clause 
was also added which provided that the 
goods were “ sold subject to shipment : any 
goods not shipped to be cancelled.” In a 

» claim for damages for shoi’t delivery : — 
Held : the contract gave to the sellers an 
option whether or not they would ship any 
timber, but once shipped the sellers were 
obliged to supply the timber in fulfilment of 
the contract. If, however, the fuU quantity 
of timber was not shipped, the buyei'S could 
not recover damages for short delivery. — 
Hollis Beos. & Co., Ltd. v. White Sea 
Timber Trust, Ltd., [1936] 3 All E. R, 896 ; 
80 Sol. .To. 934. 

1682a. .] — Gabriel, Wade & English, Ltd. 

V, Arcos, Ltd. (1929), 73 Sol. Jo, 483. 

1686a. .] — Tamvaco v, Lucas (1869), 1 

E. & E. 681, 692 ; 120 E. R. 1027, 1032 ; 
sub nom, Tajtv’^aco v, Lucas, 28 L. J, Q. B. 


160, 301 ; 1 L. T. 161 ; 6 Jur. N. S, 731, 
1268; 7 W. R. 668. 

Annotations : — Coiliid. Shipton, Andoraon & CJo. v. Well Bros. 
& Co., 11912] 1 K. B. 574. Refd. Ireland v, LiTingston 
(1866), t. R. 2 Q, B, 99. 

1728a. Provision in contract that each Item 

should be considered separately.] — con- 
tract for the sale of timber contained a clause 
dealing with allowances for overshipment & 
undershipment, concluding with the words 
“ each item of this contract to be considered a 
separate interest.” The buyer rejected the 
whole of the goods on the ground that part of 
them did not comply with the contract speci- 
fication : — Held : the stipulation that each 
item was to be treated as a separate unit 
was only applicable to disputes with respect 
to quantity, & as part -of the goods were 
defective in quality, the buyer was entitled 
to reject the whole, in accordance with 
Sale of Goods Act, 1893 (c. 71), s. 30 (3).— 
Raahb 0/Y Osakbytio V. Goddard (1935), 
154 L. T. 124 ; 80 Sol. Jo. 93. 

1745a. Agreement to canoe! future instalments — 
In consideration of payments by buyer — 
Buyer ignorant that goods not corresponding 
with description — Rights of parties.] — Robert 
A. Munbo & Co., Ltd. v, Meyer, No. 646a, 
ante, 

1746. Add, Annotation : — Consd. Maple Flock Co* 
V, Universal Furniture Products (Wembley), 
Ltd., [1934] 1 K. B. 148. 

1747. Add, Annotations : — Consd. Maple Flock Co. 
V, Universal Furniture Products (Wembley), 
Ltd., [1934] 1 K. B. 148. Refd. Robert A. 
Munro Sc Co. v, Meyer, [1930] 2 K, B. 312. 

1762a. Goods not complying with statutory re- 
quirements.] — The main tests to be considered 
in applying sect. 31 (2) are, first, the quantita- 
tive ratio which the breach bears to the 
contract as a whole. Sc, secondly, the degree 
of probability that such a breach will be 
repeated. 

A contract in writing was entered into 
between pltfs. Sc defts. for the sale by the 
former to the latter of 100 tons of rag flock 
to be delivered in»three loads of tons each 
per week as required, Sc the weekly deliveries 
to be separately paid for, it being stipulated 
that there should be a written guarantee 
that aU flock supplied should conform to 
Govt, standard. By statute the Govt, 
standard was that of not more than 30 parts 
of chlorine in 100,000 parts of flock. Sc it 
was made a penal offence to use flock not 
conforming thereto. The sixteenth load 


PART VI. SECT. 1, SUB-SECT. 2. 

1476 V. .] — Webb & Henderson 

V, CCPPLBS, [19283 S. R. Q. 316.— AUS. 

PART VI. SECT. U SUB-SECT. 3. 

1498 lii. contract, la- 

under a o.l.f. contract providing: for 
payment against documents the piu*- 
chaser is under no obligation to take 
up documents that do not in fact 
relate to goods of the desorlptlon eon- 
tracted for, & a refusal to take up a 
draft does not necessarily prove that 
the buyer was not ready Sc wUllng to 

S erform the contract. — Henry Dean 
; Sons (Sydney), Ltd. v, P, O'Bay 


Proprietary, Ltd. (1927), 39 0. L. li. 
330 ; [1927] Argus L. R. 233.— AUS. 

sg. liepudiaiion — Ant/ ground may 
be relied upon ,] — In a suit for damages 
t/or breach, by repudiation, of a contract 
for the sale Cf goods, deft, can rely 
upon any grround for repudiation which 
existed when be repudiated ; he is not 
confined to the ground which he thou 
stated. — SiVAYVA V, Ranoanayakxjlu 
(1935), I. L. R. 58 Mad. 670. P. C.— IND. 


PART VI. SECT. 2, SUB-SECT. 9. 
B« 

f i. .1 — Thompson Sc Alix, 

Ltd. V, Smith, [1933] S. 0. H. 172 ; 2 
D. L. R. 214.-^AN. 
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PART VL SECT. 2. SUB-SECT. 9.— D. 

■m. Refusal to take one instrument;-^ 
Whether repudiation or separable breach, ] 
— Thompson Sc Alix, ltd. e. Smith 
(1929), 1 M. P. R. 510.— CAN. 

»p. Refusal to caU for delivery — 
Vendor* s right to rescind.] — When a 
contract for the sal© of goods relates to 
the purchase of buyer^s total reoulro* 
ments In instohnents at stated times, 
but in uncertain quantities, tlie buyer s 
refusal to call for delivery 
renunoiation Sc seUer may treat trio 
contraot as at an end. — ^L and^villb 
t). Graham Nail CJo.. [1934) 4 D. L. R' 
681 ; O. B, 752.— CAN. 
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delivered was dtily accepted Sd used, after 
two furtl^er loads had been delivered, defts. 
noticed pltfs. that a sample drawn from the 
sixteenth load had been analysed & showed 
a contamination of 250 parts of chlorine, &: 
defts. clamed to rescind the contract. 
Buri^ ensuing negotiations two more de- 
liveries were taken, but defts. adhered to 
their claim to rescind &; refused to accept any 
further deliveries. Pltfs. thereupon brought 
an action against defts. for damages for 
breach of contract by the latter in so refusing. 
Befts. alleged, in defence, that pltfs. by 
making the defective delivery had repudiated 
the whole contract, whereby defts. were not 
obliged to accept further deliveries. It was 
found at the trial that pl|^fs.* business was well 
conducted, & that the contamination com- 
plained of by defts. was extraordinary ; — 
Held : in these circumstances pltfs.* breach 
of the contract was not, within Sale of Goods 
Act, 1893 (c. 71), s. 31 (2), a repudiation of the 
whole contract, that defts.’ refusal of further 
deliveries was a breach by them of the con- 
tract, & pltfs. were entitled to judgment on 
their claim in the action. — ^Maple Flock Co., 
Ltd. V. Univeksal Furniture Products 
(Wembuby), Ltd., [1934] 1 K. B. 148 ; 103 
L. J. K. B. 513 ; 160 L. T. 69 ; 50 T. L. R. 
68 ; 39 Com. Cas. 89, C. A. 

1765. Add. Annotation: — Refd. Banco de Portu- 
gal V. Waterlow & Sons, Ltd. (1931), 100 L. J . 
K. B. 465. 

1766. Add. Annotation : — Refd. Maple Flock Co. v. 
Universal Furniture Products (Wembley), 
Ltd., [1934] 1 K. B. 148. 

1769. Add. Annotations : — Consd. Robert (A.) 
Munro & Co. v. Meyer, [1930] 2 K. B. 312; 
Maple Flock Co. v. Universal Furniture Pro- 
ducts (Wembley), Ltd., [1934] 1 K. B. 148. 

17 e 9 a, Notwithstanding agreement that each 

instalment separate contract — Goods not 
corresponding with description.] — Robert A. 
Munro & Co., Ltd. v. Meyer, No. 646a, 
ante. 

1801. Add. Annotations : — Refd. Canada Atlantic 
Grain Fxport Co. (Inc.) v. Filers (1929), 35 
Com. Cas. 90 ; Churchill &; Sim v. Goddard, 
[1936] 1 All E. R. 075. 

1811, Add. Annotation Refd. Foreman & EUams 
V. Blackburn, [1928] 2 K, B. 60. 

1812. Add. Annotation As to (2) Consd. Foreman 
& EUams v. Blackburn, [1928] 2 K. B. 60. 

1812a. Shipment of goods before con- 

tract — Ship visiting other ports before Issue 
of bill of lading.] — ^A contract, dated July 2, 
provided for the sale of frozen rabbits & 
their shipment from Sydney c.i.f. Liverpool 
by a named steamer to sail during Aug. 
The bUl of lading, which was dated Aug. 17, 
stated that the goods had been shipped by 
the steamer, then lying in Sydney, The 
steamer shipped the goods, or the bulk of 
them, at ^dney on June 26, ^en ^e 
proceeded to Queensland ports, thereafter 


returning to Sydney, & finally sailing from 
that port for Liverpool on Aug. 17. The 
buyers declined to take delivery of the goods, 
& the sellers claimed damages from them for 
breach of contract : — Held : the sellers wore 
not entitled to recover, inasmuch as they 
had themselves committed breaches of the 
contract, by supplying goods the shipment of 
which had already taken place before the 
date of the contract of sale, & by tendering 
a biU of lading the issue of which had been 
delayed for so long as seven weeks after the 
shipment, the steamer having in the meantime 
visited other ports several hundred mUos 
from the port of shipment. — FoREaiAN A 
Ellams, Ltd, v. Blackburn, [1928] 2 K. B. 
60 ; 97 L. J. K. B. 355 ; 139 L. T. 68 ; 33 
Com. Cas. 359 ; 17 Asp. M. L. C. 461. 


1813. Add. Annotation : — Refd. Finlay (.Tames) & 
Co. V. N. V. Kwik Hoo Tong (1928), 98 L. J. 
K. B. 261. 

1814a. Date of shipment incorrectly 

stated.] — The seller under a c.i.f. contract 
tendered to the buyer a bill of lading which 
stated, not fraudulently, but contrary to the 
fact, that the shipment had taken place in 
the contract month. Being unaware of this 
fact at the time of the tender, the buyer 
accepted the shipment, & entered into sub- 
contracts for the sale of a portion of the goods, 
those sub-contracts containing a clause that 
“ the bill or bills of lading shall be conclusive 
evidence of the date of shipment.” The 
sub -purchasers refused to take delivery, 
alleging that the shipment had not been made 
during the contract month. The buyer under 
the original contract having then ascertained 
that the goods had not been shipped during 
the contract month: — Held: (1) he was 
entitled to damages for the breach by the 
seUer of his obligation to deliver a bill of 
lading stating the date of shipment coiTectly, 
the measure of damages being the difference 
between the market price & the contract price 
of the goods ; (2) the buyer was not bound 
to enforce, for the purpose of minimising the 
damages, the contracts with the sub-pur- 
chasers, as to do so, after he knew that the 
shipment date was incorrect, might seriously 
injure his commercial remitation. — Finlay 
(James) & Co. r. N. V. kwik Hoo Tono 
H. M., [1929] 1 K. B. 400 ; 98 L. J. K. B. 
261 ; 140 L. T. 389 ; 45 T. L. R. 119 ; 34 
Com. Cas. 143; 17 Asp. M. L. C. 500, C. A. 

I Annotatifms ;—Ah to (1) Reid. Foacolo Mango & Co. 

I.ine, Ltd., [lU3lj 2 K. B. 48. As to (2) Refd. Banco de 
Portugal V. Waterlow & Sous. Ltd., Watorlow & Sonfl, 
Ltd.^ Banco de Portugal. [1932] A. C. 152 ; 1 ho Edison 
(1932), 147 L. T. 141. 

1815. Add. Annotation,: — A.s’ to (2) Refd, The 
Njegos, [1936,1 P. 90. 

1816. Add. Annotations : — Refd. I)o Monchy v. 
Pheenix Insce. of Hartford (1928), 138 L, I. 
703 ; Tredegar v. Harwood, [1928] Ch. 69. 

1850. Add. Annotation Refd. De Monchy v. 
Pheenix Insce. of Hartford (1928), 1.^8 L. T. 
703. 


PART VI. SECT. 2, SUB-SECT. 11.— B. 

1S28 I. Itfegidaritv in documents — 
Invoice — C.iJ. ecntract.\^BembU .• the 
pmee of the invoioe in a o.l.f. oontraot 
18 to show how the amount the 
draft for the contract goods Is arrived 
at, provided It makes that clear, the 
fact that there Is on the face of the 


voice matter not In accordance with 
e contract does not Justify the buyer 
refusing to accept the usual shipping 
^ouments, nor in itself does it amount 
a breach by the seller of his obllga- 
yn to tender such valid & effectual 
ipplng documents as are contem- 
nted bv the contract or as are usual. — 
lmuklMoCausland, Ltd. v. Kaii.ton, 
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931] V. L. K. 247.— AUS. 

PART VI. SECT. 3. SUB-SECT. 1. 

8p. Retention of gooda—WUh lenow* 
doe of mistake by vendor — Acceptance 
YivlieM — AcKJaaiMAN v, Morrison 
911)“ 45 N. S. K. 185 ; 9 E. L. R. 
97.— CAN. 



Cases 1858-40O6a. Enolibh akb SSmpirb 

1858. Add* AnnoiaHon : — Aronson v* Mologa 
Hoizindustade A/G Iienin^ad (1927 U 138 
L. T. 470. 

1870. Add* AnnotaHon: — As to (1) Belli* Cam- 
mell Laird A; Co. v. Manganese Bronze & 
Brass Co., [1938] 2 K. B. 141. 

1887a. Montagub L. Mmybb, Ltd. t?. 

OSAKBYHnO Cabtoia Toibhr Co., Iztd., 
No. 622a, ante* 

1887b. .] — ^Applts* were an English co. which 

sold Eussian Govt, goods in this country. 
Under contracts made in 1929 they agreed 
to sell to reaps, certain Eussian redwood & 
whitewood staves of specified dimensions. 
Eesps. alleged that the goods deliyered did 
not satisfy the description as to measure- 
ment & the matter was referred to arbn. 
pursuant to the terms of the contract. The 
arbitrator found, in effect, that the staves 
which under the contract description were 
to be of the thickness of half an inch, when 
received, exceeded half an inch in thickness 
& were, at shipment, also in excess of that 
measure, though not to the same extent ; 
but he held tl^t the staves, when shipped, 
were commercially within &, merchantable 
under the contract specification & that 
were not entitled to reject the goods. The 
award being in the form of a special case 
came before Wright, J., who held that the 
difference in the sizes was not of such a 
trivial character as to justify it being dis- 
regarded by the ct., & .the finding as to 
measurement jshowed that the goods were 
■not those contracted to be sold. So it was 
those goods, & not their commercial equiva- 
lent, that resps. were entitled to demand. 
The Ot. of Appeal confirmed that view. Sale 
of Goods Act, 1893 (c. 71), s. 13, provides 
that where there is a contract for the sale 
of goods by description there is an implied 
condition that the goods shall correspond 
with the description ; — Held : the fact that 
the goods were merchantable under the con- 
tracts was no test proper to be applied in 
determining whether the goods satisfied the 
contract description : the use of the word 
commercially ** itself showed that, while 
the goods did not in fact answer the descrip- 
tion, they could, as a matter of commerce, 
be so dealt with, but the rights of resps, 
under the contracts were not so limited. — 
Abcos, Ltd. w. Eonaasbn (B. A.) So Son, 
[1933] A. C. 470 ; 102 L. J. K. B. 34C ; 149 
L. T. 98 ; 49 T. L. E. 231 ; 77SSol. Jo. 99; 
38 Com. Oas. 166, H. L. ; affg. S. 0. sub nom. 
Eonaasbn (E, a.) So Son v* Abcos, Ltd. 
(1932), 48 T. L. E. 366, 0, A. 

1887c. Goods to be carried ** under deck »» — 

Carriage as deck cargo.] — ^A contract for the 


DiOSST StT^BMXMT. 

sale of wood strips of fizzes So quantises as 
specified, to be shipped from Arcnangel, con- 
tained a condition that the whole was to be 
idupped under deck So a clause providing that 
‘♦ buyers shall not reject the goods herein 
specified but shall accept or my lor th^ in 
terms of CM^ntractagainst shipfm^ documents.” 
About a quarter of the whole was shipped as 
deckcargo &;suffered injury by being so carried, 
So the rest was carried under deek^ The 
buyers rejected the whole shipment : — Held : 
the words “ herein specified ’’ did not refer 
merely to the part of th^ contract headed 
“ Specification ” but meant ” herein de- 
scribed,” So part of the description of the 
goods was thM they were to be carried under 
deck, So as about a quarter of the goods was 
carried on deck the buyers had the right to 
reject the whole. — ^W hitb Sea Timber Trust, 
Ltd. V. W. W. North, Ltd. (1982), 148 
L. T. 263 ; 49 T. L. E. 142 ; 77 SoL Jo. 30; 
18 Asp. M. L. 0. 367. 

Armotation /—Reid. RaaheO/Y Oflakeytlo e.'aoddard;(1935), 
151 L. T. 124. 

1889, Add. Annotations: — ^Apld. Montague L. 
Meyer, Ltd. v. Kivisto (1929), 142 L. T. 480. 
Oonsd. Montague L. Meyer, Ltd. v. Osa- 
keyhtio Careiia Timber Co. (1930), 36 Com. 
Oas. 17 ; Green v. Arcos, Ltd. (1931), 47 
T. L. E. 330. Distd. Arcos, Ltd. v, Eonaasen 
& Son (1933), 49 T. L. E. 231. 

1895. Add. Annotation: — ^Refd. Hillas So Oo, 
Arcos, Ltd. (1932), 147 L. T. 603. 

1897. Add. Annotation : — ^Apld. Barrow, Lane So 
BaHard v. PhiUip, PhilUps So Co., [1929] 
1 K. B. 574. 

1905a. No right to reject goods speclfled— 

Wrong quantity tendered.] — ^A buyer bought 
a quantity of timber to be shipped from 
Eussia, the contract providing that at sellers’ 
option the quantity was subject to a varia- 
tion of 10 per cent, not exceeding twenty 
standards on any item, So that ♦♦buyers 
shall not reject the goods therein specified, 
but shall accept or pay for them in terms of 
contract against shipping documents.” When 
the cargo arrived the buyer found that, after 
aUowing for the permitted variation, in some 
classes of the timber there had been over- 
shipment, in some classes there h$d been 
short shipment, So in some classes there had 
been no shipment at all. The buyer there- 
upon rejected the whole of the timber on 
the ground that the sellers had failed to 
perform the contract x-^Held : on a special 
case stated by an arbitrator, the clause as 
to rejection could not prevent rejection where 
the goods tendered were not the goods 
♦* specified,” dc, as the goods tendered were 
not, in respect of quannty, the goods speci- 


PART VI. SECT, a, SUB-SECT. 8. 

1866 I. Whether imptied.}SooTiA 
Fi^oub & Fbibd Oo. v, STRONQ, tl928j 
4 D. U R. 678 ; [1928] S. a R. 319.— 
CAN. 


f q. Special contract — InepeeHon 
acceptance lYinnipq?.**]— S oott 

RoexBS FRUIT Co„ [19281 1 D. L. B* 
201 ; 37 Han. L. R. 145 ; [1927) 
3 W. W. R. 628.— CAN. 


•r. Nature of right .] — WbMfe a buyer 
of a motor oar took delivery the^f 
under a oontn^ot wblch expressly 
acknowledged acceptance So usm the 
oar tn the usual course of tde business 
for 10 days It was held that. In the 


absence of any agreement giving him 
the right to test the car for that time, 
it was not possible to hold that he had 
not accepted it. The reasonable 
opportunity, given by Sale of Goods 
Act, R. S. B. a, 1924, s. 40, of eat- 
amintng the goods for the purpose of 
ascertaining whether they are In con- 
f ormitywRn the contract is, in ct least 
an action for rescission, a right of 
inspe^on. So not a right to imdEe use 
of a piece of machinery lor an in- 
definite or any time to test its capacity 
of perf fRZQi^oe ^ A perfeqgon at qpn- 
structlon.-^. 


4 « 


PART VI. SECT. 8, SUB-SECT. 8.— 
B. (a). 

1887 vli. .y^WmrrwoBXB Ob 

08ABP Co., Ltd. e. Mbrcountb Oon* 
Ltd. (Man.), (ICC?: " 
W. W. R. §91 ; 68 D. L. B. 227.— CAN. 

1887 via. .1— OanaPUK Intob- 


t perfection ai con- 
E o. Wurrs Oo., 


r 1. Sdk of** stack branded ** or 

** etwk graded '* gocds^Blkmd morfco 
mader ofideniHfication not de^criptUm.] 
— N«w EBiLAND Loan So Mbseoantilb 
AosNOT Oo., Ltd. e* Wmoat Btbphkn- 
80N 8 c Oo., ltd., imo] N. E. L. B. 
680.— ‘N.2L 
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iled, tb« dMise did turt ftroly, &> tbe buyer 1923. Add. AnnoUaUma ;—A8 to (1) Consd. Maple 
F“ Co. ». tTpiversal Pamiture Products 

'• (1981), 47 T. L. R. 836, 0. A. (Wembley), Ltd., [1934] 1 K. B. 148. Aa 

Ltd. t?. Boaaasen &; Son (;i833)« to (2) Hefd. Robert A. Muuro &o Co. v. Meyer, 

[1930] 2 K. B, 312. 


49 T. L. H. 281. 


Part VII. — Rights of Unpaid Seller Against Goods. 


2059* Adda AfivwioMxyifi : — ^Hefd* The Rehearo 
(1933), 49 T. L. R. 659. 

2164* Adda Annotaiian : — ^Refd. Bottomlcy t?. West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 

2169e Adda AnnakUion : — ^Refd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 

2171 • Adda AnnotaUon : — -Refd. Bottomley v* West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 

2218a, Goods sold “free house, Lon- 

don. “]—Napier 'Bros, having ordered goods 
from pits, these were dispatched from Ham- 
burg io liondon by steamer. According to 
the confirmation of the order the terms of 
the contract were “Free house, London.” 
The goods arrived in London & defts., 
the carriers, were instructed by Napier 
Bros, on Jan. 14 to warehouse them 
at tlie dock. On Jan. 18 Napier Bros. 


executed a deed of arrangement with their 
creditors. It was contended that by the 
terms of the contract the transit did not end 
until the goods reached the warehouse of 
Napier Bros., & that therefore a stoppa^ 
m iransitu on Jan. 18, was in order : — Held 
the transit terminated as soon as the carriers 
warehoused »the goods on behalf of Napier 
Bros., & the words “ Free house, London,” 
did not necessarily mean that the goods 
were in transit until they reached the pre- 
mises of Napier Bros, in London. — Pltbchke 
& SOHNE G.m.b.H. V. Allison Bros., Ltd., 
[19361 2 All E. K. 1009. 

2384. Add. Annotation : — Apld. A.-G. v, Pritchard 
(1028), 97 L. J. K. B. 661. 

After this case add: — “As regards hire- 
purchase agreements generally, nee Bailment, 
Vol. III., p. 96, Nos. 257, 258.” 

2388. Add. Annotation : — Distd. A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 561. 


Part VIII. — Breach 

2390, Adda Annotation: — As to (1) Consd, Calico 
Printers’ Association, Ltd. v. Barclays Bank 
(1930), 146 L. T. 61. 

2421a, ,] — ^Pltfs. sold two second-hand 

motor lorries to defts. for £475, as to £250 of 
which they were to be paid in cash, & as to 
£225 of which they were to receive in part- 
exchange two other lorries, provided that the 
latter were delivered within a month. The 
cash was paid, but the purchaser failed to 
deliver the lorries : — Held : this was an entire 
contact of sale, in which defts. had a right 
to discharge £225 of the purchase price by the 
delivery of the lorries within a month ; but 
upon their failure to do so, pltfs. were entitled 


of the Contract. 

. to sue for the remainder of the purchase price 
as a debt due. Pltfs.’ remedy in such a case 
is not an action of detinue for the detention 
of the lori’ies, but an action for the balance 
of the purchase price. — Dawson (Clapham), 
Ltd. V. Dutpield, [1930] 2 All E. R. 232. 

2424. Add. Annotation : — ^Refd, Millar’s Machinery 
Co. V. Way & Son (1935), 40 Com. Cas. 204. 

2427, Add. Annotation : — Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 

2473. Add. Citation : — revsg. S. C. svb noun. 
Stewards Co., Ltd. v. R. (1900), 17 
T. L. R. Ill, C. A. 


8, 6t] 

D. (b) I, 

■t. BxmAion of chattel mortgage on 
Ltd. v . Diamond, 
11930] 3 D. L. R. 886.~-CAN. 

PART VL SECT. 4, SUB-SECT. 4.- 
C. (a), 

r I. ,] — B. who had been 

for some time &; delivering 

^^asee of beof for oa^ to a meat oo., 
delivered four oaroasees at the oo.*8 
Shop, whereupon the manager who was 
then busy asked him to call back for 
ohe<iue. The seller thereupon left 
me shop & oame ba^ a few hours 
jater for the oheque, but in the mean- 
a garnishee order had been served 
on the manager by a creditor of the 
Bhger W/ by bis conduct the 
BcUer had agreed to give credit to the 
ShJor.T-^tTPLAND e. Elmobe, [1928] 
^08; (19283 1 W. W. R. 


PART VL EBCT, 4, SUB-SECT. 6.— G. 

^ iv. pmM Mdsr to fottow moceede 
n 9bodi.H-liiBiaa e. Adams, wood & 


, Ltd., & 0»NErL, [1931] 1 
W. W. R. 686 ; [1931] 2 D. L. R. 695 ; 
26 Alta. L. R. 341.— CAN. 

PART VL SECT. 4, SUB-SECT. 11.— A. 

2014 U. .] — Clabke 

Bros. & Oo. v, Lawrence, [1931] l 
W, W. R. 262 ; 2 D. L. R. 603.— CAN. 


PART VIU. SECT. 1. 

id, jRejndiaitxm — Grounds for — What 
may be relied wpon.l— In a suit for 
damages, for breach, by repudiation of 
a oontraot for the sale of goods, deft, 
can only rely upon any ground for 
repudiation whi^ existed when he 
repudiated : he is not conhned to the 
ground which he then stated. — 
None Sivayta v, Maddu Ranganaya- 
KtJiiU (1936), L. R. 62 Ind. App. 89. 
— IND. 


PART VIU. SECT. 2, SUB-SECT. 1.— A. 

Bg. Payment of price dependent on 
performance of term — Performance pre- 
vetwed by Where the buyer 

prevents the seller from performing a 

47 


term of a contract of sale upon which 
depends the payment of the price, 
then the seller is excused .from per- 
forming the term, or, in other words, 
tlio flolier Is deemed to have performed 
the term. —East Asiatic Co., Ltd. v. 
Hansen, [1933] N. L. R. 297.— S. AF. 

sj. No right of repossession A — The 
vendor in an unconditional contract 
has no right of repoesession, but an 
action for goods sold & delivered only. 
— Conway v. Oampbeix, [1935] 3 
D. L. R. 696 ; 10 M. P, 11. 223.— CAN. 


PART Vin. SECT. 2, SUB-SECT. 1.— 
E. (a). 

2445 i. Effect of joinder of claima .) — 
Wettlaufer Bros., Ltd. v. Robert 
Elder OARRiAaE Works, Ltd., 
Robert Elder Carriaob Works, 
Ltd. V. Snow Motors Incorporated, 
[1928] S. 0. R. 580.— CAN. 


PART VIU. SECT. 2. SUB-SECT. 2.--A. 

h L Shipment /.o.6 .]— Vipond 

V. Sisco <1918), 29 O. L. R. 200 ; 4 
0. W. N. 1498.— CAN. 



Oases 2486— 2519b. English and Empire Digest Supplement. 


2486. AM. Annotation : — The Njegos, [1936] 
P. 90. 

2487. Add. AnnoiaUon : — Held. Sbell-Mex v. Elton 
Cop Dyeing Oo. (1928), 34 Com. Cas. 39. 

2488. Add. Annotation : — ^Hetd. Siveyer v. Allison, 
[1935] 2 K. B. 403. 

2493a. ,] — STtTRQB v. Philpotts (1839), 

8 L. T. 30. 

2496. Add. Annotation : — to (3) Consd. Foley 
V. Classique Coaches, Ltd., [1934] 2 K. B. 1. 

2501. Add. Annotation : — Retd. Banco de Portu- 
gal V. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 466. 

2515. Add. Annotation : — Retd. Kroch v. Bossell 
et Compagiiie Soci^-t6 des Porsonnes 
Responsibilit<i, Ltd., [1937] 1 All B. R. 725. 

2516a. Right to repurchase or resell on default — 
Agreement to give notice — Effect of repur- 
chase without notice.] — ^By certain contracts 
for the saie of wheat it was provided by 
clause 5 ; “In default of fulfilment of con- 
tract by either party, the other, at his dis- 
cretion, shall, after giving notice by letter or 
telegi’am, have the right of re-sale or re- 
purchase, as the case may be, & the defaulter 
shall make good the loss, if any, on such re- 
purchase or re-sale on demand. In case 
either party shall suspend payment, he shall 
be deemed to be in default, & the other party 
shall after gi ving notice by letter or telegram to 
the defaultog party, & notwithstanding any 
bkpey. or liquidation, be entitled immediately 
to re-sell or re-pui'chase, as the case may be, 
& shall also be entitled to be paid, or to prove 
in any bkpey., liquidation or otherwise, for 
the loss, if any, or shall account for the 
profit, if any, occasioned by such re-sale or re- 
purchase.’^ Before the arrival of the first 
of the ships which were carrying the parcels 
appropriated to the various contracts, the 
sellers suspended payment. The buyers be- 
coming aware of this, proceeded to buy 
wheat of the description wMch they were 
expecting to get under their contracts with 
the sellers, in order to have wheat to deliver 
in fulfilment of the contracts which they had 
made. No notice of any kind was given to 
the sellers of such purchases. The liquidator 
of the sellers claimed against the buyers the 
difference between the price payable under 
the contracts between the sellers & the buyers 
& the price at which the buyers purchased 
the wheat of similar quality & quantity : — 
Held : in the event of suspension of pay- 
ment by one party, the party not in defaifit 
had an option -either to wait until the time for 


fulfilment of the contract ^ exercise his com- 
mon law rights in respect of the default of 
fulfilment or to proceed under clause 6, & 
re-sell or re-purchase as the case might be. 
In order to proceed under this clause, he 
must give the notice required by the clause & 
he would bo under a liability to account; 
the buyers, having given no notice, had not 
proceeded under mause 6, & were not liable 
to account to the sellers. — SinPTON, Ander- 
son & CJo. (1927), Ltd. v. Micks, Lambert 
& Co., [1936] 2 AJl E. R. 1032. 

2519a. .] — Applts., pltfs. in the 

action, contracted to supply defts. with a 
machine which would do certain specified 
work to the satisfaction of defts. Pltfs. 
delivered a machine in pursuance of the con- 
tract, but it was not satisfactory ; & after 
pltfs. had made several unsuccessful efforts to 
remedy its defects defts. rejected it. Pltfs. 
contended that the failure of the machine to 
give satisfaction was owing to improper user 
by defts., & defts. contended that it was due 
to negligence or lack of skill on the part of 
pltfs, Defts. had paid £350 on account of 
the price of the machine, & pltfs. brought this 
action to recover the balance of the price ; 
defts. counterclaimed for the return of their 
£360 & for certain expenses incurred by them 
in obtaining other machinery & in respect of 
other matters. The contract contained a 
guarantee by pltfs. to replace defective parts 
or make good defective workmanship, & 
added : “ We do not give any other guarantee 
& we do not accept responsibility for con- 
sequential damages ” ; & pltfs. contended 
that by the latter clause they were i*elieved 
from liability for any damages caused to 
defts. by the fact that they had supplied a 
machine which was not in accordance with 
the contract: — Held: on the facts, the 
machine supplied by pltfs. was not in accord- 
ance with the contract & defts. were justified 
in rejecting it ; & upon a true construction of 
the ^arantee clause pltfs. were not relieved 
from the obligation to pay damages arising 
directly & naturally from their breach of con- 
tract. Pltfs. appealed, & the ct. dismissed 
the appeal, holding that the damages claimed 
by defts. were the direct result of pltfs.’ 
breach of contract. — ^Millar’s Machinery 
Co., Ltd. v. Way & Son (1935), 40 Com, Cas. 
204, C. A. 

2519b. Failure of seller to deliver correct bill of 
lading — Measure of damages J — .Tames 
Finlay & Co. v. N. V, Kwik moo Tong 
Handel Maatschapfij, No. 1814a, ante. 


PART VIII. SECT. 2, SUB-SECT. 2.— 
C. (a). 

2490 xiv. — ’ — — In an action for 
damages for breach of a contract to 

S urchase a new motor cor; — Held: 

le damages recoverable were those 
provided for under sect. 49 of Sale of 
Goods Act, R. S, M., 191.3, i.«., those 
which had directly & naturally resulted 
from the breach of -the contract, which 
In this instance were held to be the 
differenoe between the wholesale & the 
retail price. — Brown v. Book, (19341 2 
W. WT R. 501 ; 4 D. L. R. 446 ; 42 
Man. L. R. 330.— CAN. 


2601 i. No available market ] — 

Where a purchaser of a motor-tniek 
chassis from a dealer refused to accept 
delivery of the motor-tmok, whi^ 
was then re-sold at a profit, there 
being eridence that similar motor- 


truoks were available for immediate 
delivery, & the property not having 
passed : — Held : the seller was en- 
titled to retain the profit on re-sale, 
Sc also to damages for loss of profit 
on the original sale. It cannot be said 
that an available market for a parti- 
cular. make of motor ohas^ within 
Sale of Goods Act, 1896, s. 49 (3). 
exists in South Ansti»Ua.~-<JAMaa»ON v. 
CAMPBELif & WOKTHINOTON, LTD., 
[1930] 8, A. S. R. 402.— AUS. 


PART VUL SECT. 8, BUB-SECT. 1. 

st. Contraet in breach of duty to 
employer .] — The mere fact that on 
employee who has oontraoted to give 
all his working time to hJs employer’s 
business Sc not to deal personally in 
any kind of goods dealt in by the 
employer is guilty of a breach of duty 
in entering into a personal contract 

48 


with a third party for the purchase of 
goods of such a kind does not disentitle 
him to recover damages for breach of 
the contract. — MADOifiON v. Donaia> 
H. Bain, Ltd., (19291 1 D. L. R. 843 ; 
1 W. W. R. 437 ; 40 B. C. R. 499 ; 
affd.* (19301 S. 0. R. 299 ; 1 D. L. R. 
63.— CAN. 


sv. Failure of bv/yer to complete — No 
ri^ht to depoeitlr-An the absence of 
fraud, the purchaser of a oar, who fails 
to carry out his contract, cannot 
recover from the vendor the value of an 
old car taken as deposit. — Gibson v. 
POWNBS, Ltd., (19361 1 D, b. R. 363.-- 
GAN. 


PART Vni. SECT. 8, SUB-SECT. 2,— A. 

1 1. — Robinson (E. B. Sc A.), 
Ltd. V. Watauamaok Puip Sc Paper 
Oo., (1930) 1 D. L. R. aeO.—OAN. 



VoL ZXXIX.— Sale ol Oooda. Cases 2522a-2612. 


2520a* Action for recovery of purchase price — 
Attempt to obtain goods by false pretences.] — 
Pltf., who was formt^rly a member of a tobacco 
assocn. but had been placed on its stop-list 
for breach of its rules & was therefore unable 
to obtain supplies of cigarettes from any of 
its members, arranged with B., who was a 
member of the assocn., that II. should order 
ill his own name from defts., who were whole- 
sale members of the assocn., a supply of 
cigarettes which pltf. required. Accordingly, 

B. having ordered the cigarettes, S., one of 
pltf.’s assistants, accompanied by one of R/s 
representatives, attended at defts.’ premises 
to receive the cigarettes & to pay the money 
for them. S. paid the money, but defts., 
having doubts as to the hona fides of the 
transaction, refused either to deliver the 
cigarettes or return the purchase money. 
Pltf. thereupon brought the present action for 
the recovery of the money. Macnaghten, J., 
by whom the action was tried, dismissed it on 
the ground that pltf. had been guilty of an 
attempt to obtain goods by false pretences & 
that the ct. would not assist him to recover 
the money. On appeal : — Held : to succeed 
in his action for money liad received pltf. 
must prove the exact circumstances in which 
the money was paid & the circumstances 
which he said entitled him on ground of 
justice to have an order for repayment ; 
if he proceeded to that proof he could only 
establish his claim by proving facts which 
showed that he was engaged in a criminal 
attempt to obtain goods by false pretences ; 
A; the ct. on well-established principles would 
refuse to give its aid to any claim which could 
only bo established by proving facts of that 
nature. — ^B krg v. Sadlek. & Moore, [1937] 
2 K. B. 158 ; [1937] 1 All B. R. 037 ; 100 
L, J. K. B. 593 ; 160 L. T. 334 ; 63 T. L. B. 
430 ; 81 8oL Jo. 158 ; 42 Com. Cas. 228, 

C. A. 

Anrujtaiion : — -Refd. v. Parsloe, [1937) 3 All E. K. 831. 

2542. Add, Annotation : — Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 016, 

2547. Add, Annotation: — As fo (1) Consd. Fisher, 
Ltd. V, Eastwoods, Ltd., [1930] 1 All E. R. 
421. 

2552a. Sample not of specified dimensions — ^A con- 
tract for the sale of timber provided that the 
sale was “ subject to a sample quant ity ” 
of about fifty logs to be cut in specified 
thicknesses. The samples delivered were of 
the contract quality, but not of the specified 
dimensions. The buyer complained, the 
seller thereupon refused to deliver the bulk : — 
Held : the object of the sample was to show 
quality, & if that were satisfactory, the seller 
could not refuse to deliver the bulk, notwith- 
standing that the buyer was claiming damages 


in respect of the incorrect dimensions of the 
sample. — Saxton v, Nicholson Sc Co., Ltd. 
(1935), 154 I.. T. 149 ; 80 Sol. Jo. 93. 

2557. Add, Annotation : — As to (2) Refd. 11. v. 
Minister of Health, Ex p, Yaffe, [1930] 2 

K. B. 98. 

2567. Add, Annotation : — Consd. The Arpad (1934), 
50 T. L. R. 505. 

2569. Add. Annotations ;-~Distd. Re Hall & Pirn’s 
Arbitration (1928), 139 L. T. 50. Consd. 
Simon v, Pawson & l^eafs. Ltd. (1932), 148 

L. T. 164 ; The Ari^ad (1934), 60 T. L. R. 605. 

2570. Add, Annotations : — ^4^- io (1) Refd. The 
Njegos, [1930] P. 90. As io (2) Consd. Fin- 
lay (James) Sc Co. v. N. V. Kwik Hoo Tong, 
[1929] 1 K. B. 400 ; The Arpad (1934), 50 
T. L. U. 505. Refd. Foscolo Mango Sc Co. v. 
Stag Line, Lid., [1931] 2 K. B. 48. 

2571. Add. Anyioiations : — Consd. Finlay (James) 
A Co., l.td. r. N. V. Kwik Hoo Tong, [1929] 
1 K. B. 400, 0. A. ; 'I'he Arpad (1934), 50 
T. L. K. 505. Refd. Foscolo Mango Sc Co. v. 
Stag Line, Ltd., [1931] 2 K. B. 48. 

2574. Add. Annotation : — Consd, The Arpad (1934), 
50 T. L. R. 505. 

2575. Add, Citations 97 1.. .1 . K. B. 00 ; 33 
Com. Cas. 60, 

Add, Annotation : — Refd. The Arpad (1934), 
50 T. L. R. 505. 

2583. Add, Annotation : — Generally, Retd. Widnes 
Foundry (1925), I^td. v. Cellulose Acetate 
Silk Co.' (1931), 47 T. L. R. 481. 

2585* Add. Annotation : — As to (1) Refd. Shell-Mex 
V. Elton Cop Dyeing Co. (1928), 34 Com. Oas. 
39. 

2588. Add. Annotation : — Refd. The xVrpad (1934), 
50 T. L. R. 505. 

2590. Add. Ayiuotations : — Consd. The Arpad 
(1934), 50 T. L. H. 605. Refd. Easier Sc 
Cohen v. Slavouski, [1928] 1 K. B. 78 ; The 
Edison, [1932] P. 52. 

2612. For existing para, substitute : — 

On Nov. 3, 1925, defts., Messrs. P., sold 
to pltfs., Messrs. H., an imasc(»rtained cargo 
of Australian wheat of the quality Sc descrip- 
tion Sc at the price stated in the contract for 
Dec. or Jan. shipment. Messrs. IT., without 
waiting to receive the cargo, resold it to 
buyers on the same terms except as to price. 
There were further subsales in a chain of 
string contracts. By subsequent nomina- 
tion, Messrs. P., in ,Jan. 1920, nominated the 
steamship 1. as the ship which was contain- 
ing the cargo, the subject of the contract of 
Nov. 3, 1925. Messrs. P. (the sellers) had 
in their hands the documents of tlie cargo 
of the steamship Sc could have delivered 
them to their purchasers «fc, although they 
knew that their purchasers had resold the 


PART vni. SECT, S, SUB-SECT. 2.- 
B. (a). 

Bv. ScUe of fiahing tackU — No licence 
to fish— ^Failure of aetkr to procure 
— To a claim for damaeree for 
ticlay in the delivery of flshinfir-not 
«onlpment8 sold by pltf. to deft, the 
Heller set up the defence that the buyer 
liad no licence to fish on the days for 
which he claimed damases: — Held: 
Biace the seller had undertaken to 
obtain the licence for the buyer & had 
neglected to do so for several months. 


0 could not rely on its absenoo as a 
dfonoe, unless the buyer was o* 

Tongdoing of a charat't^r which the 
could not overlook. — J onasson 
vmtSAK, [1928J 3 B. L. R. /iOl ; 1928J 
W, W. R. 588 ; 37 Man. L. R. 430.-— 


ART VIII. SECT. 3, SUB-SECT. 2.— 
C. (a). 

•w. SeV-eketed measure.]-~BunKARU 

Oo., Ltp. V, Wahi^n (]y28), 28 
R. N, S. W. 607 ; 45 N. S. W. W. N. 
II.— AUS. 


art VIII. SECT. 3. SUB-SECT. 2. 

— C. (o). 

d (p. 07 7 ) i. Not necessarily 

arLct valve at place of delivery ,] — The 
lace btipulated for tho delivoir of 
lods sold does not fix tho locality of 
JO relevant market for tho purpose of 
itlinatiijg tlie damages for failure to 
Oliver, although It may involve an 
ijustment of the market price.— 
aokav V, Kamkshwak SiNon (1932). 
. R. 59 Ind. App. 399, V, C, — IND. 
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cargo» they broke their contnbct refused 
to deliver the documents to their purchasers. 
The breach of contract was admitted, the 
only question being with regard to the 
measure of damages. The mailer went to 
arbn., & the arbitrators stated that they 
were ** imable to find that it was in the con* 
templation of the parties or ought to have 
been in the contemplation of Messrs. P. at 
that time {i,e, the date of the contract), that 
the cargo would be resold, or was likdy to 
be resold before delivery ; in fact, the 
chances of its being resold as a cargo & of 
its being taken delivery of by Messrs. H. 
were about equal.” There was evidence be- 
fore the arbitrators that Messrs. H.» the pur- 
chasers, carried on a trade in which they 
used themselves about half of the cargoes 
which they bought & resold the remainder: 
— Held : (1 ) that the contract which was not 
merely for the sale of com in bulk, but for 
the sale of the cargo of an individual ship 
was effectively made on Nov. 3, 1925. That 
contract & the conditions which it incor- 
porated showed that it was contemplated 
that the cargo might be passed on by way 
of subsale if the buyer did not choose to 
keep it for himself, & that the seller, in such 
a case, contracted to put the buyer in a 
position to fulfil his sub-contracts if he 
entered into them. Whether the latter was 
likely to enter into such sub-contracts Sc pass 
the cargo down a chain of resales was not 
material. It was enough that the contract 
contemplated by its terms that he should 
have the right to do so if he chose ; (2) a 
breach having been admitted, the measure 
of damages was not merely the amount of 
damage measured by loss in the market 
which arose in the ordinary course of busi- 
ness from the breach. It extended, when- 
ever the special circumstances required this, 
to such possible damages as might reasonably 
be supposed to have been in the contempla- 
tion of both parties at the time they made 
the contract, as the probable result of the 
breach of it. — Be Hall (R, Sc H.), Ltd. Sc 
PiM (W. H.) Junior Sc Co.’s Arbitration 
(1928), 139 L. T. 60 ; 33 Com. Oas. 324 ; 30 
LI. L. Hep. 169, H. L. 


AnnotaHona : — As to (1) Oo&sd. Finlay Sc Go., Ltd. 


N. V. Kwlk Hoo Tong Handel Maatochappij. [19291 1 
K. B. 400 : The Ajrp^ (1934), 50 T. L. K. 505. Reid. 
The York, [1929] P. 178 ; FoeooJo Mango & Co,. JM, v. 
Stag Line, Ltd., [1931] 2 K. B. 4^ C. A. Aa to (2) Coned. 
Patrick e. Enseo-Brltieh (jhraln Export Go., Ltd., [1927] 
2 K. B. 535. 


26M. AM. CiMion.*— [1927} B. Sc 0. 140. 

AM AnnoiaHon to (2) l^ell^MeR 
p. BIton Cop nyeii^ Co. (1928), 84 Oom. Oas, 
89. 

2657* AM. Anmiaiions: — As to (1) Refd* Ellis v. 
Noakes, [1932] 2 Oh. 98, n. Generc^, RSfd. 
Golden Horsehoes (New), Ltd. 0. Thurgood 
(1034), 160 L. T. 427. 

2872« AM. Annotation : — ^Rfifd, The Arpad (1934), 
60 T. L. R. 606. 

2678. Add. Annotations : — Consd* The Arpad 
(1934), 60 T. L. B. 606. Refd. Be Simms. 
Bxp. Trustee, [1934] Oh. 1. 

2676. Add. Annotation : — Refd. Churchill Sc Sim 
p. Goddard, [1937] 1 K. B. 92. 

2684. AM. Annotation : — Refd. Bell v. Lever 
Bros., Ltd. (1931), 140 L. T. 268. 

2687. AM. Citation -138 L. T. 470, 

2699a. Loss of freight — C.l.f. ’ contract — 

Policy not in accordance with contract — 
Refusal of insurer to pay.] — A quantity of 
copra was sold for shipment from Australasia 
to London on the terms of cost, freight. Sc 
insurance, Sc the contract provided : “Insur- 
ance including war risk on free from par- 
ticular average terms to be effected by sellers 
at the contract price plus 6 per cent, on 
the net shipping weight. . . . Such insurance 
to cover the copra until delivered in the 
ordinary course of transit into warehouse at 
the port of destination.” In policies taken 
out by the sellers the goods Sc the freight were 
valued separately, & there was a “freight 
contingency clause,” as follows : “ On freight 
payable at destination . . . being increased 
value of copra through payment cff freight or 
from such time as freight becomes due at 
destination, this insurance being deemed to 
be part of the total amount insured on the 
copra valued at such total amount.” By 
the bill of ladiz^ the freight was payable only 
if the vessel arrived at the place of destination. 
The vessel took fire on the voyage Sc with her 
cargo became a total loss. Tne Insurance co. 

g aid to the buyers the insurance on the goods, 
ut refused to pay the insurance on the 
freight on the ground that it had never become 
covered. The buyers then claimed damages 
from the sellers on the ground that the 
policies did not comply with the contract ; — 
Loders Sc Nucolinb, Ltd. v. Bank of New 
Zealand (1929), 46 T. L. B. 203. 


2618. Add. Annotation : — ^Refd. Finlay v. N, V. 2701. AM. Annotation : — Refd. Dobell (0. G.) & 
Kwik Hoo Tong Handel Maatschappij, [1928] Co. v. Barber Sc Garratt (1930), 47 T. L. R. 

2 K. B. 604. 60. 


PART Vin. SECT. 8. SUB-SECT. 8. 11 C. B. R. 126.— CAN. 

2443 i. Property in oooda not 

pasaed^ Orowlm Hmber.y^ Wusr- paRT VIU. SECT. 8, SUB-SECT. 4. 

£BN Canada Puiipwoon & Lcnbkb 

Co., Ltd., Newton e. Manitoba 2656 1. Whether oranted — Where upe- 
PuLP & Paper Oo„ Ltd., [1929] 4 

D. L. H. 337 : S W. W. K. 81 ; 36 The oU wlU not grant an l^imotion 
Man. L« R. 351 ; 11 O. B. R. 28 : to restr^ the broach of a contract 
affd., [1929] 3 W. W R. 544 ; [1930] for the sale Sc deUvery of future 
I D. L. R. 652 ; 38 Man. L, B. 878 ; chattels, expressed in an affirmative 


form, even though the oontraot bo 
expressed involves a negafive in 
suostanoe, in a case where damages 
would be a oomplete remedy, whore 
the contract is of such a nature 
that it cannot be speoifloally enforced. 
Sc where payment for the goods in 
question has nbt been made .— ^ood r. 
UORRlOAN (1928), 28 S. B, N. S. W. 
492 ; 45 N. 8. W. W. N. 184,— AUS. 
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Part IX.— Misrepresentation and Fraud. 


2719. AM^ AfmcMwna : — ^Refd, Lever Bros.* Ltd. 
V. BeH (1980), 47 T. L. R. 47 ; Cruse t;. 
Mount (1932), 102 L. J. Ch. 74. 

2720. Add. AnnotaUon : — ^Befd. Ee Cify Equitable 
Eire insuranoe Oo. (2), [1930] 2 Cfh. 298. 

2723a. .] — In June, 1930, resps., pltfs. in 

the action, made large purchases of Russian 
timber f^m applte. The purchases were 
made in reliance on terms contained in a 
rice list issued by applts., one of the terms 
eing that resps. should not resell the timber 
at less than certain specified prices. Sub- 
sequently resps. discovered that before the 
date of l^eir purchases applts. had entered 
into a contract with another party to supply 
Tiiiu with timber on terms which were much 
more favourable than those under which 
resps. were purchasing, the result being that 


owing to the competition of that other party 
in the mai‘ket resps. were unable to resell 
theii* timber. They therefore brought this 
action claiming damages, firstly, on the ground 
that applts. had induced them to purchase 
the timber by falsely representing that they 
were not granting better teims to any other 
buyer ; &; secondly, on the ground that 

there was an implied term in applts.’ contract 
with resps. that applts. had not previously to 
entering into that contract done anything 
which would render that contract ineffective, 
& that applts. had broken that implied term 
& had committed a breach of duty in not 
disclosing the fact to resps. : — Held : applts. 
had induced resps. to purchase the timber 
by fraudulent misrepresentations, & the 
appeal must therefore fail. — ^Jewson & Sons, 
teD. V . Arcx)S, Ltd. (1933), 39 Com, Oas. 69, 
C. A. 


PART IX. SECT. 2, SUB-SECT. 2. 

t <p, 087) 1. A 

contract for the sale of goods cannot 
be rescinded on the ^und of an 
innocent xnisrepresentation Inducing 
the contract, uxuess misrepresenta- 
tion was snon that there is a complete 
dlfterence In subject-matter between 
the thing bargained for & that ob- 
tained, so as to constitute a failure of 
consideration. — ^W att v. Wbsthovien, 
[19831 V. L. R. 468 ; Argus L. R. 448. — 
AUS. 

PART X. 

n (p. 688) U -.1— To 

come within the provisions of Bnlk 
Sales Act, R* S. R. 3., 1923, a sale 
must be a sale of an interest in a 
i>usine8s or trade in wtdoh there is “ a 
stock of goods, wares, & merchandise.” 
— Nobrxs o. MoKbnzie, [19331 3 
D. L. R. 718 ; 6M, P. R. 656.-~CAN. 

e (p, 688) I. Sale in 

ordinm course of business of sub- 
slantiouy whole etook-in’trade ,] — A sale 
of 80 per cent, of the stook of one 
CO. to another held to he a hulk 
sale. — ComuBROiAL Motor Booibb Sc 
Camuaors, Ltd. v. Perth. Ltd., 
119301 4 D. L. R. 1010 ; 66 O. L. R. 
209 ; ri9301 3 D. L. B, 617 ; 65 

0. L. R. 388.— CAN. 

e (p. 688) 11. Seimure under 

lien note .] — OoiLvm Flour Mills Oo„ 
Ltd. V. Empire Bajkert, Ltd., [1931] 
2 W. W. R. 766.— CAN. 

dd (p, 688) 1. .)— 

Paddon V. MoFarland Sc MoFablakd 
& Goldbero, [1980] 3 W. W. R. 632.— 
CAN. 

g(p. 689) i. 

On an interpleader issue resulting from 
the seizure under exeoution of a 
motor truok, the claimant being the 
seller of the tmok under a oondiuonal 
sale agreement .* the descrip- 

tion of the chattel in the agreement 
was suffloient to satisl^ the reaidre- 
monts of Conditlomu Sales Act. 
R. 3. A., 1922, 0, 2, although it did not 
state that the ohattel was a motor 
t^ok.~-0*HAKLON 0. COOKE SC 

' B; 6 F. L. J. COan.) 116 .--CAN. 

m (p. 689) 1. OredUor 

r Who is.l— Pltf. was held not to be 
a position to attach the bulk sale, 
as be was not a oredRot as the result 
of any contractual r^tfonship between 
tbm. The term bannotbe extended 
to Include penMnis who have contingent 
Claims ariaitig ont Of t/otts Or trans- 
actions tibe 


relationship has booome really that of 
debtor & creditor by virtue of a Judg- 
ment.^ — OOMMEBOIAL MOTOR BODIES & 

Carriaors, Ltd. o. Perth, Ltd., 
(19301 4 D. L. R. 1010 : 66 O. L. R. 
209 ; affo.. (19301 3 D. L. R. 617 ; 65 
O. L. R. 383.— CAN. 

a (p. 689) 1. Landlord.] — 

A lease of sbop premises contained a 
proviso that if the term should be 
taken in execution or attachment, or if 
the lease should make any assignment 
for the benefit of creditors or, becoming 
bkpt. or insolvent, should take the 
benefit of any Act in force for bkpt. or 
tasolvent debtors, the then current 
month*8 rent Sc the rent for the three 
months following should immediately 
become due Sc payable Sc the term 
forfeited Sc void. During the term, 
the lessee made a bnlk sale of the goods 
in the shop, Sc deft. oo. was appointed 
trustee tmder Bulk Sales Act ; — Held ; 
the Tnakfai g of a bulk sale did not hrlrg 
the proviso into operation. Bulk 
Sales Act, s. 4, makes the Assignments 
& I^raferenoes Act applicable to the 
'distribution of the bulk sale purchase- 
money ; but the latter Act does not 
give a landlord a preferential lien for 
unearned rent.— Morton o. Canadian 
Credit Men's assoon., [1929] l 
D. L. R. 911 ; 63 O. L. R. 334 ; 10 
0. B. R. 442.— CAN. 

a (P. 689) 11. On failure to 

oomph Act,} — The creation in the 

Bum Sales Act of a presumption of 
fraud on the part of both purchaser & 
vendor as ai^dnst the vendor's credi- 
tors, Indicates a legislative i nten tion 
to put a sale in bulk made .without 
oomplianoe with that Act in the same 
category as sales made with an inten- 
tion to defraud the vendor's oreditore. 

1 This presumption of fraud has the 
' effect of bringing into play all other 
I statutes passed for the protection of 
creditors against a fraudulent s^e of 
his goods by a debtor to the prejudice 
of bis creditors. Sc the right to recover 
from a fraudulent transferee the pro- 
ceeds of goods coming into his poss^- 
^n by S invalid transfer, & resold 
by him, is given by Asslgnmei^ Act, 
K STN. S.T 1928, 8. 2lTl).7-GAReoN 
V. Canadian Credit htoN s Trust 

rs 10 o. B; R504 - & 

Sfs^To Wo^-b; t 

123;* X, 8O.B.B. 676.-0AN. 
t fn 689 ) I. — ^ Fees.]— A 
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Of general oreditoi*s. — He Crystal 
Springs MANUPAcrruRiNG Co., [1935 J 
4 D. L. R. 331.— CAN. 

U (p. 689)1. .1— 

National Discount Oobpn. r. Frech 
& Jackson, [1928] 2 D. L. R. 256 ; 61 
O. L. R. 659.— CAN. 

Ijp. 690) I. SuffUdenenf of.] 

— The fact that the name of the vendor 
of a motor car sold under a lien agree- 
ment appears on the covering over the 
spare tiro carried at the rear of the car 
is not a sufficient compliance with 
sect. 9 of Conditional Bales Act, 
R. S. S., 1920 (o. 201), as amended by 
1928 (o. 81), 8. 8. — Gloedbn v. Hicks 
Motor Co., Ltd. (Bask.), [1929) 4 
D. L. R. 245 ; 3 W. W. H. 126.— CAN. 

g (p. 690) ii. Non-renewal 

of — Effect on creditor wiih notice .] — 
Canadian Credit Men's Trust 
Assocn., I/td. V. Dealers Finance 
C oRPN., Ltd., [1932) 1 W. W. R. 681.— 
CAN. 

k (p. 690) i. .1— 

Deft, k H. purcha6(*d from pltf. a team 
of horses, to bo paid for In weekly 
instalments. The terms of the bargain 
were embodied in a document signed 
by deft. & H. in which they promised 
to pay at the times stated in a schedule 
euaoi'scd on the document, & It was 
provided that “ i)os8esslon of the said 
property shall not pass until this note 
is paid in full," & pltf. has full power 
to declare the note due & take posses- 
sion of said property at any time he 
deems hlmsolf unsecure, even before 
the maturity of this note." Possession 
was in fact given to the purchasers : — 
Held : the parties did not really Intend 
that possession should be retained by 
pltf.— Harris e. Tong, [1930] 3 

D. L. R. 32; 65 O. L. R. 133.— 
CAN. 

m (p. 690) i. 

contract for the erection of a building 
Is not one for the sale of goods but for 
work & labour, & the owner Is not a 
" purchaser," within Conditional Sales 
Act, of matoriaJs, e.g. a refrigeration 
system, placed in accordance with the 
contract in the building; in any 
event it the materials are not bought 
by the contractor until after ho has 
entered into the contract with the 
owner, the latter is not a J* subsequent 
purchaser." — ^W bloh v. General 

FRIGERATION, 2 U. L. R. 

672 ; 42 B. C. K. 107 ; [1929] 3 

W. W. B. 660. — CAN, 

a (p. 690) i. Document 

ffiving power to seise (jNoods.3— A doou- 
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meat ptirporting to be a Hen note, bnt 
made payable to one wbo did not own 
the goods on which it was giren & had 
not sold them to the maker of the note, 
is not a Hen note within Condltiona! 
Sales Act. but merely an authorl^ to 
aeiae & seU the goods In default of 
payment r dc. for the same reasons 
that a chattel mtgee. cannot buy at 
the mtge. sale, the holder of the note 
is not entitled to buy at his sale under 
the note, — MoCobuiok e. Hawobth 
(or Harwobth). [1929} 2 B. L. B. 6S6 ; 
1 W. W. R. 129 23 S. I>. R. 312.— 
CAN. 


n (p. 690) 11. An 

agreement lor the sale of goods for 
valuable consideration which rives 
the seller the right to seize Sc sell the 
goods on default by the buyer in 
making his payments thereunder Is 
not invalid between the immediate 
parties because of the fact that it is 
not a conditional sale agreement within 
Conditional Sales Act. Creditors of 
the buyer who have had notice of such 
an agreement are in equity bound by 
it & their rights are subject to the 
right of the seller to seize Sc sell the 
goods. — H udson's Bat Co. e. Camp- 
BEIX. 11933] 3 W. W. B. 289.— CAN. 


n (p. 690) lii. Exchange 

hetioeen retail dealers ,] — Two retail 
dealers In motor cars agreed upon an 
exchange of a certain cor from the 
stock of one for a certain car from the 
stock of the other, the difference In 
value between the two cars to be paid 
for in cash. The care were delivered 
& each gave the other a cheque for the 
full value of the respective oars : — 
Held : whether or not the transaction 
was a sale or a baii^er, it was not a 
sale In the ordinary course of hie 
business " within Conditional Sales 
Act, 8. 4. — ^Ai.butt (W. J.) Sc Co., 
Ltd. V, RrDDELL, [1930] 1 W. W. R. 
655 ; 2 D. L. B. 166 ; 42 B. C. R. 344 ; 
revsd., [1 930] 2 W. W, R. 623 ; 4 D. L. K. 
in ; 43 B. C. R. 74.— CAN. 


p (p. 690) i. Notice 

of seizure — Wheth& necessary ,] — There 
can bo no seizure by a person of goods 
which are in his own possession Sc 
control. The word ** seizure *' in 
Extra-Judicial Seizures Act, R. S. A., 
1922, has the ordinary meaning of the 
word, i.e. a forcible taking of possession. 
Since said Act applies only to oases 
where seizure is required, it does not 
apply to the case where goods sold 
under a conditional sale agreement 
have been voluntarily returned by a 
buyer in default to the seller Sc are 
in the latter’s possession. — Pacific 
Finance Co, v, Ireland, [1931] 2 
W. W. R. 693 : 4 B. L. R. 186; 

25 Alta. L. R. 369.— CAN. 


kk(p. 690)1. 

The mere retaking of possession will 
not, without more, bring the contract 
to an end, if it is made clear that the 
seller’s purpose in retaining nossession 
is to hold the goods as security tor the 
purchase-money, the contract will not 
be rescinded nor will the purchaser be 
released from his obligation to pay the 
purchase-price. — Maxwell Radio 

Co. V, Be Wilde, Maxwell Radio Co. 
V, Blontrook, (19311 2 B. L. R. 123 ; 
66 O. L. R. 619.— CAN. 

mm (p. 690) 1. Autho- 

rity to resell,] — E., a dealer in automo- 
biles, sold, or wont through the fonn 
of selling, an automobile to 0 under a 
conditional sale agreement, taking a 
pporaissory note for a part of the prioe. 
This note he took to defts., an automo- 
bile financing co.. Sc disoonntod it, at 
the same time imnsferrlng the agree- 
ment to defts. who duly filed It in accord- 
ance with Conditional Sales Act. The 
automobile was left In the possession 
of E. who dishonestly sold it to pltf . : — 
Held : the real owner of the oar being 
E. or 0. or both, E. bad authority to 
dispose of his security, the conditional 
sale agreement, to defts.. Sc defts. were 


I thereafter the owners in 
automobile. — B bndeb e, 
ACCBTfANOK CoBPJJ., LTD 
D. L. R. 222 ; 63 O. L. 

CAN. 

mni (p. 690) ii. 

Delivery of goods for purpose of resale — 
Whai amounts to,] — Beft. co. havi^ a 
Hen upon two houses being erected by 
F, obtained a judgment for its claim 
Sc afterwards, in satisfaction of the 
judgment, took from F. a qult-claJm 
deed of the houses. Thereafter, the 
CO. agreed to sell the houses to pltf. A 
furnace had been purchased by F. 
upon a conditional sale agreement with 
the vendor & placed In one of the 
houses ReW .* the furnace was not 
delivered to a purchaser “ for the pur- 

§ ose of resole by lilm ** within Oon- 
Itional Sales Act, R. S. O.. 1927, 
8. 2 (3) ; It was to be placed by him 
in the house he was building, of which 
it would become an integral part; a 
sale of the house would not be the sale 
of a chattel. — OoLLis v, Cabbw 
L uAmEB Co., Ltd., (19301 4 B. L. R. 
996 ; 65 O. L. R. 620.— CAN. 

mm (p. 690) iil. Not- 

withstanding huver*s claim for breach of 
toorronfi/.h— The fact that a buyer of 
oods under a conditional sale oontniot 
as asserted a claim for damages for 
breach of wai'ranty does not prevent 
the seller from repossessing the car 
on the buyer defaulting In his pay- 
ments. — Love e. Motor Finance Co., 
Ltd.. (19311 3 W. W. R. 510 ; (1932J 
1 B. L. II. 268 ; 40 Man. L. R. 106.— 
GAN. 

mm (p. 690) Iv. Effect 

of ctccelermion ctowsc.)— In an action 
by the seller under a conditional sale 
contract the seller, who had retaken 
possession of the goods, set up an 
acceleration provision in the contract 
&; claimed too whole of the unpaid 
balance of the purchase -price : — ueM : 
although under the terms of the con- 
tract the seller had a right of action 
for said balance Sc the further right to 
take possession of the goods, yet the 
result of the bringing of the action 
for the balance was that the goods 
became the property of the buyer Sc 
tho rigbt which the seller had over 
them by virtue of its possession was 
equivalent to the unpaid seller's lien 
provided for by sect. 38 of Sale of Goods 
Act, R. S. S., 1930. — Industrial 
Aoceptanob Corpn., Ltd. v. Boughan,^ 
(19321 1 W. W. R. 619.— CAN. 

mm (p. 690) v. Not- 

urtthstanding existence of registered 
mortgage,] — ^Whero a fumaco is installed 
under a conditional sales agreement 
during the currency of a registered 
mtge. the vendors have a right to 
remove Sc rraossess the furnace on 
default by the purchaser. — W arner 
V, Foster, ri93fl 3 B. L. R, 605; 
O. R. 519.— CAN. 

nn (p. 690) i. 

.J — ^In order to hold a buyer under 

a conditional sale agrocment who has 
defaulted thereunder Uable for the 
deficiency on a resale of the goods by 
the seller the notioe to the buyer of 
said resale must bo in strict accord - 
anoe with the requirements of Oon- 
dltlonal Sales Act, B. S. B. O. 1924, 
c. 44, 8. 10 (3). notwithstanding that 
tho agreement provides that the 
seller can exercise the power of resale 
” by public or private sale with or 
without jiotloe.” — ^Marsh v, Simpson 
[1928J 1 W. W. R. 956.— CAN. 

nn (p. 690) U. 

.] — ^So long as tho buyer under a 

conditional sale agreement has five 
days’ notioe of the Intended resale, 
whether he gets it as the result of 
pereonal service or because it is left 
at Ills place or sent to him by reristered 
mail, the Conditional Sales Act, R. S. A. 
1022, o. 160, 8. 11, is cotnpHed with. — 
Minneapolis Steel & Machineby 
Oo. V, PAUiriBBOu (No, 2), [1928] 1 
W. W. R. 976.— CAN. 
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nn (p. 6902^111. - 

1 x 1110 action by a" vSadoV/ under* a 
oondlttonal sale agreement for tho 
balance of the purohase-prloe after ho 
has repossessed Sc resold the goodH 
the defence is raised that the Act has 
not been oompUed with, the buidou 
of proving oompHonoe r^ts on the 
vendor. — Thompson e, Shounder 
[1928] 1 W. W, R. 386.— CAN. ' 

nn (p. 690) Iv. — — — - — . 

.]— Notioe is not required to bo 

given the buyer in a case where the 
seUer merely exercises his right under 
the contract of ropossossixtg the goods 
on the buyer’s default Sc continues to 
hold them without a resale or without 
making any use of them tor his own 
pnippaes. — Watkins Garage, Ltd. v, 
MoKortk, [1998] 3 W. W. A 429.— 
CAN. 

nn (p. 690) v. — ~ 

.1 — Motor Oar Loan Oo, 

Bonber, (19281 3 B. L. R. 876 ; (1028J 
1 W. W. R. 801.— CAN. ^ 


nn (p. 690) vf. 

— .1— A notioe that, failing to receive 

g arment of the amount due to the 
older of the security before a certain 
hour of a certain day, the holder would 
sell the goods, was held not to comply 
with Conditional Sales Act, s. 7 (2), 
as not being notice of a definite pro- 
“osed sale. — ^Industrial Acceptance 
JORPN., Ltd. V. CJODE, [1931] 1 B. L. R. 
980 ; 06 O. L. R. 376.— CAN. 

b (p. 691) 1. 

'.] — Hbalman V, PRTOE, [1930] 2 

P. L, R. 608 ; 42 B. C. R. 104.— 

CAN. 


b (p. 691) Ii. 

— .1 — In an action to recover tho 
deficiency due on a resale of chattels 
repossessed under a conditional sale 
agreement, strict compllanoe with tho 
statutory conditions as to notice 
of resale is necessary. — Goodison 
(John) Threshing Machine Co. v, 
Lindsav, (19351 2 B. L. R. 844; O. R. 
219.— CAN. 

d (p. 691) i. 

.1 — ^Where goods sold under 

conditional sale agreement are 
repossessed by the seller but tho 
required statutory notioe of the resale 
thereof is not given, the seller cannot 
after reseUing recover for a deficiency 
as to the purchase-price unless the 
agreement expressly so provides. — 
Thomas Garage, Ltd. v-Prozanowakt, 
(19311 1W.W.R.248 : 2 B. L. R. 179; 
26 Alta. L. R. 457.— CAN. 

f (p. 691) i. 

— .1 — It is open to a buyer of goods 
under a contract of conditional sole to 
waive by the terms of the contract his 
rigbt under Conditional Sales Act. 
R, S. S., 1930, 8. 8, to notice of the 
seller’s intention after seizure to 
resell. — Commercial Cobpn. Securi- 
ties, Ltd. e, Niohoie (otherwise 
BUTTERPIEI.D). (1933) 1 W. W. K. 
484 i 3 B. L. R. 66.— CAN. 


(p. 691) 1. 

- Heguest to retake ,] — ^Under a con- 
ditional sale agreement which provided 
that on default in payment of any 
instalment the seller would have tho 
right to re-enter Sc take possession of 
the goods & *' to forthwith cancel thin 
agreement,” held that the retaking of 
possession of the goods did not In itself 
cancel the agreement, but that some' 
thing more was required to be done In 
order to exercise the right of cancelm- 
Uon. A request by the buyer that the 
seller retake possession of the goods ik 
not a waiver of the requirements of 
the Conditional Sales Act. In the 
absence of a provision in tho agreemont 
to tho contrary, wheve a conditional 
sale agreement provides for the re- 
taking possession Sc resale of the goociH 
the resale contemplated must be toko" 
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mentionod provlsiotia* & a resale made 
without ooBQplyliu? therewith l•eRoin(l8 
the coutraot**— A uklkinp v, Amies. 
ri930] % W. W. K. 702: tlOSli i’ 
D. L. U. 181; 25 S. L. H. 87.— CAN. 


bb(p. 691)1.- .1— 

Conditional Sales Act. 11, S. N. B., 
1927, s. 10, iB only applicable where the 
contract provides that the buyer shall 
be liable for a deficiency on resale. 
Otherwise, a vendor cannot retake & 
sue for the purchase-price. — Htm* 
pHRBY*s Motors, Ltd. v, Ema. ri9341 
3 D, L. K. 140 ; 8 M. P. 11. 57 ; aj^d. 
119351 S. C, R. 249 ; 2 D. L, It. 705.— 
6 F. L. J. (Can.) 19.— CAN. 


bb (p. 691) li. 

(}(wd8 exc7uirige(i>.] — ^Where a con- 
ditional vendor of a radio roposHessod 
the cabinet & loft another in oxchanife ; 
— Held : this did amount to rescission 
so as to preclude the vendor from suinjf 
for the balance due. — ^F lemings Mubio 
House v. Wilkinson, [19371 1 D. L. R. 
247.— <JAN, 


mm (p. 091) i. 

Necettsify for retention for 20 daye .] — 
Whore Koods sold under a conditional 
sale agi*eement & repossessed by the 
Heller arc not retained by him for at 
least 20 days, as provided by soot. 10 
of Conditional Sales Act, R, S. A.. 
1922. bofoiH) beinj? resold, bo cannot 
recover the balance remaining: unpaid 
under said agri'cement if the buyer has 
not waived his right to the protection 
of said sect. The goods in question 
herein had been seized by pltf.. the 
seller’s assignee, \mder an execution 
issued on a judgment for the balance 
of the puichaso-price. & wore in the 
hands of the sheirff’s bailee imder said 
seizure when pltf. claimed & obtained 
possession from the sheriff In ord( 3 r 
that it might realise under its lion uiulcsr 
the agreemont : — Held : the 20 days 
prescribed by said sect. 10 ran fi-orn 
the date when possession was retaken 
under the agreement. — M uimjal Ar- 
PEPTANGE CollPN. V. MoIlERMin, [1030] 
3 W. W. R. 349 ; [1931] 1 D. L. R. 
497.— CAN. 


mm (p. 691) U. No 

dviy to reecll .] — Whore a chattel sold 
under a conditional sale agicemeut Is 
lepossossed by the seller booauso of 
default by the buyer, the seller Is not, 
in the absence of a provision therefor 
in the eontraot. under a duty to the 
buyer to resell the chattel at all, &, if 
he does exercise his right under the 
contracit to resell, ho will not be held 
liable to tbe buyer because the chattel 
bi-ought loss, oving to a falling market, 
than it would have brought, had it 
been resold sooner. — Si’BRLIng SEcrrui- 
TiRB CoRPN.. Ltd. v . Waffle, [19311 
2 W. W. R. 273 ; 4 D. L. R. 765.— CAN. 

0 (p. 692) I. Plead- 

inff .] — great West Sadduchy Co. v. 
Prime, [1928] 3 W. W. R. 705.— CAN. 


d (p. 692) 1. Effetd oj 

Debt Adjustmerd Act, 1932. «. 16.1— 
X)ebt Adjustment Act, 1932, s. 16 
does not prevent a vendor under a 
conditional sale agreement from suing 
on the personal covenant to reoovej 
unpaid purcha.se-monoy, & tc 
restrict him to his rights under th< 
lien. — C hild 6c Gower Piano Co. 
O??- »• [1933] 2 \V. W. H 

d(p. 692)il. Effect ot 

transition,] — Pltf. obtained jud^onl 
the balance owing on a washinic 
machine sold under a oonditional sale 
contract. Pltf. had not regd^ered the 
contract but rcliod on sect. Ga oi 
Oonditional Sales Act, R. S. A., 1922 
naving glued on the machine a piece o3 
which pltf.’s name wa<i 
printed. Prior to pltf. *8 recovery o1 
^ the buyer had resold the 
— to deft., on the Interpleadei 
issue hereto, who bought in good faitl 
YRluo. Before buyiiSg it said 
bt pltf.’s oflioo whoi*6 the 
original sale had boon made & whethoi 


anything was owing on it. After i 
searching Its records pltf. informed deft, 
that nothing was owing. I'ltf.’s office 
bad througli carelessness entered the 
accoimt under a wrong name. Tbe 
original (M^ntract provided that on 
rlefault by the buyer pltf. might take 
the machine & treat the payments 
made as payments for hire or, at its 
option, & without demand or notifio, 
the whole balance impald should 
become duo & payable ; — Held : in 
suing for & rwjovering judgment pltf. 
liad elected said second alternative & 
thcr(3by made the conditional sale an 
absolute one. so that it could not now 
insist that the property in the machine 
had not passed. — ^Beatty Bros., Ltd. 

V, .lonNsoN & Ahdley, [ 1937 ] 1 

W. W. R. 458.— CAN. 


f (p. 092) i. .1— Tbe 

taking by the seller under a rsonditlnnal 
sale agrreement of a chattel mortgage 
from the buyer upon the very goods 
covered by the conditional sale agroo- 
iricnt, hold to bo consistent only with 
an agreement between the parties that 
the property in tbe goods should pass 
to the buyer, the conditional sale 
agreement cease to be effective tk. the 
chattel mortgage take its phme. — 
Ashmore v, Trans-Canada Finance 
CORPN., Ltd., [1930] 2 W. W. R. 558 ; 
4 D. L. K. 982 ; 39 Man. L. R. 52 ; 
affo., [19301 3 D. L. R. 488 ; 1 W. W. R. 
537.— CAN. 

k (p. 692) i. To declaration 

of ownership.] — Edward Rennkbdrg 
& Sons Co. v, Albion Fisheries, Ltd., 
[19311 1 W. W. R. 231.— CAN. 


p (p. 692) i. Against land- 

lord selling goods under distress warrant.] 
— Goods purchased under a conditional 
sale agreement & not yet paid for in 
full weie sold under a distress warrant 
issued by deft. co. for rent owing by 
assignees of the purchasers. Pltf., 
who had been employed by the tenants 
& had also become an assignee of the 
vendor’s interest in said aginement, 
notified deft. co. before the distress 
sale of his interest in tbe goods. On 
Uie day of the sale he sued the tenants 
for wages. 6c in thiit action garnished 
deft. oo. for the amount thereof. Out 
of the proceeds of the distress it paid 
arnounte Into ct. or directly to pltf. 
which nearly equalled his claim for 
wages. He then brought the present 
action for the balance remaining duo 
under the coiiditloual sale agrreement ; 
— Held : while pltf. had. it seemed, 
debarred himself from bringing an 
action for conversion, his present 
action was not in form one for con- 
version but one for money had & 
iTcolved for that part of the proceeds 
of the distress sale which he was 
entitled to as assignee of the origdnaJ 
vendors ; & It was, therefore, con- 

sistent with the garnishee proceedings 
which were directed to that i)art, if 
any, of the proceeds which the tenants 
were entitled to os purchasers of the 
goods. — Clearwater t». Childs Co. op 
MANITOBA, Ltd., [1929] 3 D. L. It. 
305 : 2 W. W. R- 228 ; 38 Man. L. R. 
205.— CAN. 

t (p. 692) I. Furnace.] 

— The furnace, having become a fixture, 
was not ” building material ” within 
soot, 8 of Conditional Sales Aot, 
R. S. O.. 1927, — CoLiAS V. Oarbw 
Lumber Co., Ltd., [19301 4 U. L. R. 
996 ; 65 O. L. R. 620.— CAN. 

t (p. 692) H. 

Sect, 8 (Conditional Sales Act does 
not say that the goods, having been 
affixed to the realty, are. nevertlioloss, 
to be & retnain chattels. 
of chattels wishes to protect hunscif 
against subsequent purchusci-s he must 
register his oonditional sale agiwmeut 
in the registry or ^band ritles office. 
Hopi’K V. Manners. 

253 ; 66 O. L. R. 587.— CAN. 

t fn 692) iii 

rnoJfc oooJ Wiicr.l— The owner ot a 

53 


buUdlne In which an antomatto coal 
burner Is fixed is liable under Oo^ 
ditional Bales Act, 1927, s. S, to the 
oonditional vendor if he elects to retain 
the fixture. — Ali,en General Spp- 
pLiF^s, Ltd. V. Hitthie, 11934) 8 
D. L. R. 296 ; O. R. 365.— CAN. 

t (p. 692) iv. .1— Wall 

beds installed In a house are still goods 
within Conditional Sales Act, s. 9. — 
Murphy Waij. Bed Oo. ov Detroit v. 
Levin (1925), 67 O. L. R. 105,— CAN. 
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692' affd; [19281 3 D. L. R. 
:i9283 S. 0. R. 200.— CAN. 


aa (p. 692) t. .1 

— Pltf. 00 . sold a motor oar, under a 
oonditional sale agreement, to Paclfio 
Motors. Ltd., retail dealers to cars, 
who sold it. also under a conditional 
sale agreement, to a buyer who de- 
faulted ill her payments. With pltf.’s 
consent, the car was taken buck by 
Pacific Motors, Ltd.. & then, with 
pltf.’s consent, resold to one F. under 
0 conditional sale agreement which 
was assigned to pltf. F. defaulted 8c 
the car, without pltf.’s knowledge or 
consent, was taken bock again & sold 
by Pacific Motors, Ltd., to deft. S. 
under a conditional sale agreement 
which the Pacific Motors. Ltd., dis- 
counted with deft. Guaranty Oorpn. 
which took the assignment in good 
faith. All the agreomonts were duly 
registered. Pltf. sued for damages for 
conversion & also sought a declaration 
that it was the owner of the car & 
entitled to possession of it. Guaranty 
Corpn. disedairned any interest In the 
car. The judge applying rVinditional 
Sales Act. H. 4. & Sale of Goods Act. 
8. 60, bold that S. had obtained title 
to the car & dismissed the action. 
Pltf. appealed : — Held : the appeal 
should be allowed, except as to the 
claim for daraage^s for conversion. 8c 
pltf. should bo declared tbe owner & 
entitled to possession of the car, — 
Albuit (W. J.) Sc Co.. T/TD, 
Continental Guaranty Corpn. of 
Canada. Ltd. (B. C.). [19301 1 T>. L. R. 
26; [19291 3 W. W. R. 292 ; 41 

B. C. R. .')37.— CAN. 

aa (p. 692) li. .] 

— Kerr v. Motorcar Loan Co., Ltd., 
[19301 2 W. W. R. 367.— CAN. 

CO (p. 692) i. .1 — 

Where an agreement for the conditional 
sale of a motor car contained the 
following clause : “ We shall not at 
any time, that is the buyer, sufft^r or 
permit any chaige or lien wbethor 
poHsesRory or otherwise to exist 
against said automobile ” : — Held : 
this clause negatived the idea that the 
buyer could authorise the doing of 
repairs in such a way as to give the 
repairer a lion.— Alliance Finance 
Co. 8c Standard Motorh, Ltd. r. 
Simons, [1928] 3 W. W. R. 621.— CAN. 


ft (p. 692) i. .1— Where 

a motor-car sold under a conditional 
sale agreement was repossoHsed by the 
seller under the terms of the contract 
which gave the seller wider powers 
than those given him by Conditional 
Sales Act. R. S. B. C.. 1924. s. 10 
Held : the purchaser’s right of redemp- 
tion was not lost hv the fact that 
twenty days had expired without the 
car being sold.— Motorcar Loan Oo.. 
ltd. w. Adams, [1933] 1 W. W. R. 
60.— CAN. 

hh (p. 692) i. 

Rights of 3 <nwt rmrehaser.] — Pltfs. were 
the joint purchasers of a motor-<^r 
sold to them by one A. under a condi- 
tional sale agreement. Deft, became 
the assignee of A. ,Tlie car was 
delivered to pltffi., but during the male 
pltf.’.s absence from home, A. obtained 
possession of the car from the female 
pltf. & induced her to sign a bill of sole 
of the car from her to himself, her 
understanding being that he would sell 
the ear for her for more than enougc 
to pav the balance to be paid the deft. 
That ‘balance was not then yet due. 
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A. then entered into another oondl* 
tional sale agreement vdth one X 4 . tm, 

g nrohaser : leading deft.*B manager' 

> beliOTO tliat pltfe. had glv^ up their 
interest In the car. Induced deft, to 
finance " the L. agreement. The L. 
agreement fell into default, Sc deft, took 
posBesBion thereunder of the oar Sc 
resold It: — Held: male pltf. was 
entitled to recover from deft, the net 
value of his interest in the car. The 
trial Judge held that female pltf. was 
not entitled to any relief, Sc this holding 
was not appealed from. — Smith v. 
Sterling Seodritibs Oor k.. Ltd., 
[1033] 3 W. W. R. 347.— CAN. 

hb (p, 602) ii. To claim 

goodc — After fudgmcfU for halcmce owing,] 
— Russell v, Reid, [19281 1 D. L. R. 
628.— CAN. 

hh (p, 602) ill. To return of 

purohase’nwney on rescission by vendor,] 
— Where the seller of goods under a 
conditional sale agreement rescinds 
the agreement against the will of the 
bnyor it is not in all cases an inevitable 
result of the application of the principle 
of restitutio m integrum that the 
buyer is entitled to the return of 
moneys paid by him under the con> 
tract. If he has made use of the goods 
Sc la only able to return them to the 
seller in a depreciated condition an 
amount may be allowed to the seller 
with respect to sold use of the goods 
by the buyer. — Stearns v. Nets 
"■ ““ * 

kk (p. 692) J. .1— The 

seller's assignee of a conditional -sale 
agreement la not a purchaser ** or 
“ mtgee.’* within sect. 2 of Conditional 
Sales Act, R. S. S., 1930, therefore, 
la not a person entitled to the pro* 
tlon thereof. — Globe Financial 
C oRPN., Ltd, v. Sterling Seourtties 
CORPN., Ltd., [10323 1 W. W. R. 347.— 
CAN. 

kk (p. 692) 11. Receipt 

of proceeds of refinancing agreement by 
vendor — Effect on right of assigns to 
seize,] — Harden v. Stbeuno Securi- 
ties CoRPN., Ltd., [1932] 2 W. W. R. 
28.— CAN. 

mm (p. 692) I. Lien 

agreement not registered.] — The good 
title which, because of non-coiupliauce 
with Conditional Sales Act, is acquliud 
by one who without knowledge of the 
lien buys from the bailee is one which 
he can pass on to a subsequent pur- 
chaser. Hven if the fact that such 
subsequent purchaser was the original 
vendor restores the lien for the benefit 
of an assignee of the lieu agreement, 
nevertheless one who afterwards pur- 
chases from the original vendor is 
protected by the Act. — ^M utuai. Ao- 
OEPTANCE CORPN. V, SCHlBLKB, (1931] 

2 W. W. R. 458 ; 3 D. L. R. 447 ; 26 
Alta, L. R. 467,— CAN. 

b (p. 093) i. Presumed in 

absence of evidence of compliance with 
Act,} — Deft, had bought three horses 
Sc other animals under a conditional 


agreement. Deft, nleaded that the 
exor. <2e son tori of the seller had taken 
the horses in satisfaction of the In- 
debtedness out of the possession of a 
man to whom deft, had sold them. 
There was no evidenoe herein as to 
what the exor. de eon tori did with the 
chattels: — Bdd: the burden of 
Z>roving that the exor. de eon tort had 
complied with the terms of the agree- 
ment Sc of Conditional Hales Act as 
to retention of the chattels 6c notice of 
their sale was on pltf. herein, the 
administrator, &, in the absence of said 
proof, the exor, must be presumed to 
have taken the chattels in satisfaction 
of deCt.*s debt 6c so to have ree^ded 
the contract. — National TRtxsT Oo., 
Ltd. V, Larson, [1929] 2 D. L« B« 868 ; 
23 a L. R. isi ; [1928] 8 W. W. R. 
728.— CAN* 


p <p. 693) !, — — Action to 
determine amount due io seller.]— 
BorWMB V, PAOmO NORmWBSTSBN 
lumber Oo. <B. 0.), [1999] 2 W. W. H, 
496.— CAN. 

aa (p. 693) 1. r Transaction 

amounting io chediel mortgage — Neces^ 
sity for compUanae with of Sate 
Act,] — Applts. claimed, under certain 
oondltloniEM sales agreements, to be 
secured creditors of the estate in 
bkpoy. of certain motor-car dealers. 
BegistratloRs were made under Cemdi- 
tional Sales Act, R. 8. N. B., 1927, 
but not under Bills of Sale Act, 
R. S. K. B., 1927. The dealers would 
order the cars from the manufacturers, 
who would send the invoice to the 
dealers. Sc would send the bill of lading, 
with sight draft on the dealers attached, 
to a bank. Tbe dealers would then 
go to one of applts. with the invoice, a 
conditional sale agreement covering 
the oars would be made, 6c appellant 
would give the dealers a cheane payable 
to the dealers for 86 per cent, or 90 
per cent. (6z; in one case payable to the 
bank tor the whole) of the amount of 
the draft. The dealers took the 
cheque to the bank 6c it was applied 
towards payment of the draft, the 
dealers supplsring the balance. The 
dealers then obtained the bills of 
lading Sc took possession of the cars : — 
Held : the oonoitlonal sales agreements 
were valid Sc effective. — Re Estate of 
Smith 6c Hogan, Ltd., Industrial 
Aoobptancb Oorrn., Ltd. Sc Canadian 
Acomptanoe Oorpn., Ltd. v. Canadian 
Permanent Trust Co., [1932] S. C. R. 
661.— CAN. 

bb(p. 603)1. .1— 

Deft, had bought three horses 6c other 
animals under a conditional sale agree- 
ment. The present action was brought 
by the admiuiistrator of the seller for 
the balance due under the agreement. 
Deft, pleaded that the exor. ae son Uni 
of the seller had taken the horses in 
satisfaction of the indebtedness out of 
the possession of a man to whom the 
deft, had sold them. The authority 
of the exor. de son tort to take the 
chattels 6c so hind the administrator 
was established by a prior decision in 
an action by deft, herein against the 
buyer from him. There was no 
evidence herein as to what the exor. 
de son tort did with the chattels : — 
Held : the burden of proving that the 
exor. de eon tori had compUed with the 
terms of the agreement Sc of the 
Conditional Sales Act as to retention 
of the chattels Sc notioo of their sale 
was on pltf. herein, the administrator. 
— National Trust Co., Ltd. v, 
Larson, [19281 3 W. W. R. 723,— CAN. 

00 (p. 698) 1. .1— The C. 

CO. contracted with defts. to oonstmot 
sowers. To enable the oo. to perform 
its contract, it agreed to buy the 
necessary sewer pipes from pltfs. 6c 
to seemre to pltfs. payment of the con- 
tract price, assl^ed to them the 
money payable by defts. imder the 
contract. Notice of the assignment 
was not given at the time nor until 
after the taUtue of the O. oo. Sc after 
the completion of the work by new 
ooutraetois employed by defts. After 
all the pipes had been placed in 
p08itlon> pltfs. asserted a right to 
remove the pipes, the price nothavlng 
been fully paid to them 6c there bdng 
a providon in their contract with the 
C. oo. that the property in the pipes 
was not to pass to the latter unless 6c 
until the whole prioe was ^d : — 
Held : by Conditional Sales Aot, 
K. S. O., 19X4, B. 3 (4) the property 
in the pipes passed to defts., not- 


conditional sale agreement does not 
provide that the goods shall be at the 
«risk of the bnyer during the oonllimaiioe 
of the Hen the loss falls on the seuer 
in case the goods are damaged or 
destroyed before the property passes. — 
Burkjb V, Wbhl [10281 4 P. L. R. 887 ; 
[1928) 3 W. W.^. 267,-OAN, 

If (p. 693} t — ^ What mnminte to 
delivery,] — PxAM V, MoOuilough, 
[1928] 2 P. L. R. 484 : [1928] 1 W- W. 
k ns ; n Satde. Ih k MS.'^AN. 

„lili (p. S93) I. .1— Under 

Farm Implement Act, B. S. S. 1920, 
o. 128, the oontroot in Form O. for the 
sale of a second-hand Implement on 
predit oonstitutes the entire contract 
between the parties $ 6c, therefore, 
where no warranties have been staM 
thereon, evidenoe of alleged oral 
warranties is not admissible, nor can 
It be added to or varied by lnirodu<^g 
the provisions of the Sale of Goods 
Act as to implied warranties. — Haug 
6c Sons v. Stack, tl928J 4 D. L. R. 
087 i [19281 8 W. W. R. 443.— CAN. 

d (p. 694) L .]— 

Where a contract for the sale of a 
large implement within Farm Imple- 
ment Act, B. S. S. 1920, 0 . 128, omits 
from par. 4 thereof, as prescribed by 
Form A., which provides lor the 
length of time repa&s ate to be kept 
available by the vendor, the words 
for a period of ten years from the 
date of this order,'* the oontraot is 
invalid ; since said Act provides that 
no contract for the sale of such an 
implement shall be vaUd unless It is 
worded in accordance with said form. 
Sc said omission cannot be said to con- 


d(p. 694)11. 

In a contract in Form “ A ** of the 
Aot the blanks left for the insertion 
of the dates of shipment were filled 
in by the words ” at once,^* 6c it was 
held that, whatever the exact meaning 
of ** at once ** may be in any par- 
tionlar case, the deviation frpm the 
form affected the substance of the 
oontraot Sc, therefore, was not curable 
by the application of Interpretation 
Aot, 8. 28, Sc consequently under 
sect. 12 of Farm Implement Act 
invalidated the contract, slthongh, 
under the olrcumstances of tbe case, 
the insertion of said words ootUd not 
possibly have prejudiced deft. In any 
way.— Advance Bumely Thresher 


to It wia aio Infwtton that 
Should p^ to defts.— D ominion Look 
8^*: JOINT GO. V. York, tl929) 4 
^ 5 0 , L. B, 466,— CAN. 


ee (p. 698) i. ' 


•.}— Where a 


S. L. R. 802.— CAN, 

d (p. 694) UL .] 

—The fonn of oontraot prehoribed by 
Farm Implement Aot, R. S. S., 1929, 
is of the essence of the oontraot ; hut 
an immaterial deviation from the 
phraseology thereof is not a ground on 
which either party can avoid his propc r 
obligation, with respect to the words 
•* work ** Sc purpose ** in the olauRo 
relating to the work which the machine 
is Intended to perform, in so far as 
work implies purpose. It reists with the 
purchaser to state i^e purpose Sc he is 
equally responsible with the vendor 
for the words inserted to express it.— 
Minneapolis Steel Sc WumsNmY Co. 
V, Bbeblb, [198^8 W. W. B. 231; 

1981) 1 W, W. R. 286: l 

999 j 26 S. L. R, 248.— OAN. 

d (p. 694) Iv, .3 

— RUMELt TBREBHER INOOR* 

PORATED V, Stahl, I1980J 8 W. W. K. 
628 .—CAN, 

k <p. 69i} t Proof.]- 

An aMant whl^ meets the require- 
ments of Farm Implement Aot, R. S. 
1920, o. 128, A. fS (2), Is conolueiye 
proof tlmt sub-sect. (1) of said sect * 
whk^ requires a contract for the : 
of a mto Imptoment *’ to he rean 
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OTOV ic to tlid jiwhaser in 

a language wktoh he tmaoistands, if 
be does not understand English, was 
cnmpUed with. — v, Min- 
K1B4F0LIS THiUBsmpa Machikb Co., 
[19281 3 W. W. R. 463.~-0AN, 

wttdaTtt piu^Sm 
for by sect. 18 (2) of the Aot need not 
state what particular language was 
used in reading 3c explaining the con 
tract to the purchaser nor fidve details 
of the expiration. An afhdayit to 
the eileot roqnlred by said sub -sect, 
is oonclnsire proof of the facts stated 
therein, imon proof bei^ given of 
the Birature of the officer before 
whom the affidavit purports to have 
been sworn 3C that he was an officer 
authorised to take snob affidavit. — 
Advanob-Rumbut Thbesheh Co. e. 

“ B (Sask.), [1929] 4 D. L. R. 65 : 

2 W, W. R. 544.— CAN* 

. 094) L Xven/ sale on 

of small implemeni^J — The inten- 
tion of sect* 13 of Farm Implement Act. 
R. S. S., 1930, Is that in every case of a 
sale on credit of a ** small Implement ** 
form B. is, in so far as the warranty is 
conoemed, to be the contract whether 
the contract was in said form or not, 
3c that to this contract the parties must 
look for their respective rights. There- 
fore, representations made by tho 
seller’s agents to the buyer to induce 
the latter to buy cannot form part of 
the contract or relieve the buyer from 
liability. — D b Laval Co., Ltd. v. 
Davibs, [1931] 2 W. W. R. 408.— 
CAN. 

bb (p. 094) 1. Evidence of 

fulJilmerU — Provision in cotrUract as to A 
— While a contract for tho sale of form 
machinery cannot validly exclude tho 
warranties under Farm Machinery Act, 
R. S. A., 1922, a provision therein that 
the failure of the buyer to give tho 
vendor written notice within a specified 
time that tho machine Is not working 
well shall bo deemed conclusive 
evidence of the fulfilment of those 
warranties as well as of tho warranties 
expressed in the contract, will be uphold 


as valid if olearly statod 3t if the 
periods limited thereby for the trial 
of tho machine 3c for the giving of the 
notioe are not unreasonable under aU 
tho facts 3c otroumstanoes of the case. — 
'' t-Habris Co., Ltd. o. Bond, 
1W.W.R.72; 2D.L R. 67.— 



. bb (p. 694) tl. Oontractino 

out — Whetlier permissibleA — ^The parties 
to an agreement cannot contratjt 
themselves out of the statutory war- 
ranty created by the Form Machinery 
Act, R. S. A., 1922.— J. I. Case 
Thbbshing Machine Go. o. Dalton, 
[19363 3 D. L. R. 721.— CAN. 


00 (p. 094) 1. .) — 

Sawtbr-Masset Oo., Ltd. v, Stur- 
oiLU [1928] 1 D. L. R. 213 ; [19281 1 
W. W. R. 23 ; 22 Sask. L. R. 321.-- 


ee (p. 69 i) i. Limitation of 

action .] — Notwithstanding sect. 5 of 
Ijimitation of Civil Rights Act, 1933, 
the vendor of an article which comes 
within the provisions of said eo<‘.t. 
remains a creditor of the purchaser 
until the purchase price has been paid 
in full, although his remedies for 
enforcing his rights are restricted by 
the sect . — lie Miller, Massey -Harris 
Co,, Ltd. v. Board op Review, [1937] 
2 W. W. R. 438.— CAN. 


•• (p. 694) H. BMt of vendor to 

take debt as security .] — ^There is nothing 
in Farm Implement Act, R. S. S., 1030, 
to prevent a vendor to whom money 
is owing imder a farm implement 
oontraet from taking, by way of 
security for the satisfaction of his claim, 
a debt due to the purchaser, e.ff., one 
due for the earnings in threshing of the 
implement In question. — Advance- 
Rumblt Thresher Co. v. Braunsteix, 
[1932] 1 W. W. R. 321.— CAN. 


d (p. 695) I. Novation .] — 

PiXIWMAN TRAOTOB CO. V. ANDREWS, 
[19281 1 D. L. R. 544; [19283 1 

W. W. R. 329.— CAN. 


d (p. 695) ii. Notice of defects — 

Right of seUer to reasonable notice .] — 
Tho fact that the particular time 


limited under an agreement for the 
sale of farm machinery for tho giving 
of notice by the buyer that the machine 
does not work well Is held by the et. 
to bo imreasonable within sect. 3 of 
Farm Machinery Act, is not a ground 
for holding that the seller has lost the 
right to be notified as soon as is 
reasonably possible. — Minnbapolib 
Threshing Machine Oo. ■». Johnson 
3fc Johnson, [1931] 2 W. W. R. 827. — 
CAN. 

d (p, 695) Ui. Form of lien note, 

— Since no provision is made in Farm 
Implomonb Act, R. S. S., 1930, for 
including In the lien note provided for 
hy sect. 24 a term that the vendor 
may repossess the goods tf he deems 
himself insecure, 3c the Act states 
exclusively the rights 8c liabilities of 
vendors & purchasers under contracts 
& lion notes to which it applies, a 
vendor cannot roly upon such a term 
in such a lien note, — Petrbny v, 
PoRTEOUB, [19331 3 W. W. R. 602, — 
CAN. 

d (p. 695) iv. Whetfier Farm 

Implement Act, R.S,S„ 1920, applicable 
— Question of fact dependent on date of 
posting.] — Minneapolis Steel & Ma- 
cniNKRY Go. OP Canada, Ltd. v, 
Baxter, [1928] S. C. 11. 62— CAN. 

p (p. 69.5) i. Right of vendor 

to recover value of twc.l — Where a con- 
tract in Form A. of Farm Implement 
Act, R. S. S., 1920, was exocutod by 
deft, as pm'ohaser but was not ac.cepted 
by pltf. as vendor as required by sect. 19 
thereof, the fact that pltf.’s agent left 
the implement with deft, to give him 
an opportunity to pay for It 3c deft, 
was willing to obtain money for that 
purpose by making use of the imple- 
ment, did not alter tho fact that 
because of said Act there was no 
enforceable contract ; 3c, therefore, 

tho property In the implement remained 
in pltf. Pltf. was held, however, to 
be entitled to what had been earned by 
deft, by using the implement. — 
Oliver, Ltd. v. Tavender, [19321 2 
W. W. R. 94.— CAN. 
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SALE OF LAND. 

Part I. — The Contract of Sale 


26a. Verbal acceptance — Proof of.] — In a conflict 
of recollection as to statements made at an 
interview, Considerable weight ought to be 
attached to contemporaneous writings throw- 
ing some light on what in fact occurred. 
The oniis of proving an \mconditiona1 verbal 
acceptance of an offer in writing to sell real 
estate ought to be regarded as a heavy one, 
to be discharged only by clear evidence of the 
fact. In a case of reasonable doubt the ct. 
must take the view that the verbal acceptance 
has not been established (Maugham, J.). — 
Watson v. Davies, [1931] 1 Ch. 466, 408; 
100 L. J. Ch. 87 ; 144 L. T. 646. 

27. Add^ Annotation : — As to {1) Distd. Neale v. 
Merrett (1930), 70 L. Jo. 95. 

28, Add, AnnotcUions : — Consd. Curtis Moffat v, 
Wheeler. [1920 1 2 Ch. 224. Refd. C^ney t’. 
Leith, [1937] 2 All K. 11. 632. 

28a. .] — Curtis Moffat v. 

WinsELKR, No. 2475a, post. 

32a. Acceptance “ subject to surveyor’s 

report.”] — Marks v. BoAito (1930), 46 T. L. R. 
424 ; 74 Sol. Jo. 354. 

32b. Method of payment of purchase-price.] — 

— Neale v. Merrett (1930), 70 L. Jo. 95 ; 
170 L. T. Jo. 99 ; [1930] W. N. 189. 

73a. Agreement to construct road.] — An estate 
co., by their agent, oraUy promised an 
intending purchaser of a building plot that a 
road, mailed on a plan shown to him & 


giving access to the plot, would be con- 
structed by them & be ready for use within 
a reasonable time. Relying on this promise, 
the purchaser entered into a wxitten 
agreement to purchase, & the plot was duly 
conveyed to him. The co. did not construct 
the road within a reasonable time, or at all, 
& the purchaser brought an action claiming 
damages for breach of contract : — Held : a 
promise to construct a road, apart from any 
conveyance of the land over which it was 
intended to run, was not a “ contract for the 
sale or other disposition of land or any 
interest in laud ” & consequently that an 
action would lie upon it, although it was oral, 
without infringing the provisions of Law of 
Property Act, 1925 (c. 20), s. 40 (1).— 
Jameson v. Kinmell Bay Land Oo., Ltd. 
(1931), 47 T. L. R. 593, 0. A. 

Annotation : — Refd. Hodgres v. JonOB, [U)35] Ch. 657. 

87. Add. Annotation : — Consd. Farr, Smith v, 
Messers, [1928] 1 K. B. 397. 

102. Add. Anvioiation : — Refd. Turton v. Turnbull, 
[1934] 2 K. B. 107. 

104. Add., Annotation: — Refd. Reading Trust v. 
Spero (1929), 40 T. L. li. 117. 

128. Add, Annotation : — Refd. Re Howden & 
Hyslop’s Contract, [1928] Ch. 479. 

133. Add. Anywtations : — As to (2) Refd. Low v. 
Fry (1935), 152 L. T. 585. Generally, Refd. 
Bernard v. Williams (1928), 139 L. T. 22. 


part I. sect. 2, SUB-SECT. 2.— B. 

0 i. Acceptance suhjed to 

approval of title .] — Suenstone v. Hew- 
N (No. 2) ( J 928), 29 S. li. N. S. W. 39. 

-AUS. 


PART I. SECT. 3. 

6g. Agreenuent as to nature of trans- 
act ion.] — Jackson v. White, [1937] 1 
W. W. 11. 99.— CAN. 

PART 1. SECT. 4. 

»a. Agreement as to interest.] — Pltf. 
in<iu[red by telegram whether clelt. 
would sell bis farm for $400-8600 
cash “ & balance 3 years, 7 per cent." 
Deft, answered : “ Will soil fann for 
$1,500, six hundred cash. Balance 
$200 year, paid in full 3 years.** Pltf. 
replied that “ your otter ** was acooptod. 
Deft, executed the transfer prepared 
by pltf. & sent It to a bank for de- 
livery to pltf, on payment of $600 & 
delivery of a mtge. for the $900 pay- 
able on doft.*s terms with interest at 
7 per cent, Pltf, refused to agree to 
pay Interest, & In a suit for specific 
i^erformanoe contended that the whole 
contract as to interest was evidenced 
above telegram from deft. ^ 
rdtf, 8 reply to it. Deft, contended 
that pltf. *8 first telegram offering to 
I my Interest was a material part of the 
[‘urrespondenoo forming the basis of 
fhe contract: — Held; there was an 
«MUorooable ooutroot between the 
parties for the sale purchase of the 
land & that dett.'s contention as to 
infcei^ost was correot-— Moraw v. 
iro (Alta.\ fl929} 1 D. L. R. 

: 1 W. W, 11. 68.— CAN. 


nient for the 


ling 

sale 


of the apartment 


house to C. fixed the price at a certain 
sum & provided that, should the 
amount of liabilities assumed by C. 
“ turn out to be ** less than the sum 
which they were stated in the agree- 
ment to amoimt to, C. would pay the 
difference between that amount & the 
amount at which “ they may bo 
settled ** ; & that should they turn 
out to be larger than that stated 
amount D. would pay C. the dltTor- 
enoe ; — Held : the word “ settled ’* 
did not mean ** paid ’* or ** di-tchargod,** 
but meant ** determined ** or “ ascer- 
tained *' ; &, thereforo, the foot tliat 
at the time of trial some of the liabilities 
had not been paid by either party, & 
were probably then barred by the 
Stat. Limitations, did not render O. 
liable to pay D. the amount thereof 
as part of the purchase-money.— 

DEVENISH V. OONNAOHBR jNO' 2). 
CONNACHBR V, DEVENISH, [1932] J 
W, W. li. 645,— CAN. 


PART I. SECT. 7, SUB-SECT. 1. 

sb. Agreement permuting vnrt.y to 
eceive rents .] — Jones v, Rvder, [19311 

D. L. R. 441 ; ajOTp., [1930] 3 1). L. R. 
49.— CAN. 

PART I. SECT. 8, SUB-SECT. 4.— 
B. (a). 

149 lit. I — A receipt for a deposit 

laid on an agi'oement for the sale of 
and which omits reference to a rertn 
if the agreement providing for the 
loferrlng of the payment of the 
emainder of the piircha6e,-money is 
lot a memorandum sufficient to 
?tat. Frauds. — Lesiuk v. Soii^neihkR, 
1917] 2 W. W. H. 747 ; 36 D. L. K. 
i98.— CAN. 

149 iv. .1 — Applt. CO, ^ reap. 

vere In negotiation for the sale by 

1 


applt, to rosp. of a Crown leasehold 
station property & of cattle. Tliroe 
directors of the co. & rosp. attended 
siruiiltaneously at the office of the oo.’s 
agent for sale. After certain written 
suggestions were communicated be- 
tween the parties, a discussion took 
place Sc points which had been raised 
were settled. As each was agined on 
it was noted by one of the agents* men. 
The result was a memorandum which 
coataiao<l short notes of the terms of 
the arrangement, but did not comprise 
all the detail necessary in a contract 
to nntot such a sale as that contem- 
plated. Then a doenmont was signed 
bv rosp. by which ho expressed himself 
aH handing to the agent portion of 
deposit on purchase of the property 
for a spool tied price “ on terms as 
arranged between the vendors & the 
purchasom ** : — HeJd : the ** terms as 
arranged ** inontionod in the document 
signed by the agent referred to the 
whole arrangement made at the inter- 
view between the parties & not merely 
to written terms, & there was no 
sufficient memorandum In writing to 
satisfy the Statute of Frauds. — 
Sinclair, Soott & 

Naughton (1929), 43 0. L. R. 310. — 
AUS. 

PART 1. SECT. 8, SUB-SECT. 4.— 

B. (c). 

A A receipt ran as 

follows : “ Halifax. N. S., Mar. 15, 

1926. Received from Trueman Gil- 
bert Hlrscbtield fifteen hundred dellars 
being the price in full for all my 
property In Goldenville, house & bani, 

6 all improvement's with all stjwk & 

utensils.** Signed .* a gitficiont 

memorandum 

Hirschfteld V. - HlRflOnPIKIJ) (193o), 

7 M. P. R. 423.— CAN. 
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196. Add. Annotation: — ^Refd. Arifl v. Rai 
JaduBath Majttmdar Baliadur (1981), 47 
T. L, R. 238. 

198. Add. Annotation : — Aa to (1) Retd. Chaney v. 
Maclow, [1929] 1 Oh. 461. 

199. Add. Annotation Ariff v, Kai 

Jadunath Majumdar Bahadur (1931), 47 
T. L. B. 238. 

214. Add. Annotation: — Held. Arseculeratne v. 
Perera, [1928] A, 0. 173. 

22Sa. 01 part of property,] — There being a 

parol agreement for the purchase of a farm 
& farm house, the possession of the farm by 
the purchaser will be held an act of part 
performance sufficient to authorise the ct. 
to execute the contract, even though the 
house should have been occupied adversely 
to him. — King v. TGBNEai (1824), 3 L. J. 
O. S. Oh. 68. 

282. Add. Annotation : — Aa io (1) Gonsd, Baingold 
V. Bromley, [1931] 2 Oh. 807. 

282, Add. Annotation : — FoUd, He Belcham & 
Gawley’s Contract, [1930] 1 Oh. 66. 


283. Add. Annotation : — ^Apld. Johnson v. Clarke, 
[1928] car, 847. 

286. Add. Annotation: — ^Illstd, Me Belcham 8s 
Gawley’s Contract, [1930] 1 Oh. 66. 

824. Add. Annotation: — ^Held* Jewson 8s Sons, 
Ltd. V. Arcos, Ltd. (1933), 39 Com. Gas. 69. 

380a. Notice to terminate — ^VaUdity.] — ^An agree- 
ment in writing giving . an option to purchase 
land contained the following clause as to its 
duration &; determination : the option 

shall operate for three years certain from the 
date hereof 8s after the expiration of that 
time may be determined by the gi^tor 
givinjg to the grantee 12 months* notice to 
terminate at the expiration of the said term 
or at any later date ** ; — Held : a notice 
given before the end of the second year of the 
operation of the option to determine it at the 
end of the third year was valid, & the option 
was rightly determined at the end or the 
third year. — Re Downes & Lobbs’ Contkact, 
Downes v. Lobbs, [1937] 4 All E. B. 324 ; 
81 Sol. Jo. 982. 

In lease.] — See Lanbbobd & Tenant, VoL 
XXX., pp. 472-477. 


Part ill. — Sale by the Court. 

834a. Reversionary interest.] — Nunn v. Han- 
cock (1871), 6 Oh. App. 860 j 40 L. J. Oh. 420a. .]— Young v. Treqeab (1872), 21 

700; 26L. T. 469; 19 W. R. 1041, L. JJ. W. B. 216. 

dnnoteUiona Debenham v. Sawbrldae (1901), 49 

W. R. 502 ; Ke Wella, Boyar v. Maolean, CX903] 1 Oh. 848. 


Part IV. — Conditions of Sale, Particulars and Special 

Stipulations. 


567a. Waiver.] — The real estate of a testator 

was by his will subjected to a yearly perpetual 
rentcharge of £300. TTpon the sale of part 
of the land, thirty years before the present 
proceedings, part of the purchase money had 
been paid into ct., & this money with certain 
securities formed a’ fund in ct. sufficient to 
provide for the annuity. Upon the former 
sale, the land then sold had been declared by 
the ct. to be free from the annuity, but no 
application & no declaration had been made 
in respect of testator’s other real estate. 
The land now contracted to be sold remained, 
therefore, subject to the rentcharge, but 
could at any time be freed from it by an 


application to the ct. These lands were 
identified as the blue & the green land. The 
blue land was made the subject of a special 
condition, stating that it was at one time 
subject to ” the rentcharge, but that the 
purchaser should accept the fund in ct. as 
full & sufficient indemnity. The green land 
was not stated to be subject to the rentcliarge. 
In the course of the investigation of title, it 
was discovered that the green land was 
also subject to the rentcharge. The pur- 
chaser then objected that the blue & green 
lands were still subject to the rentcharge, 
contended that the fund did not provide an 
indemnity. No objection was at this time^ 


PART L SECT. 9, SUB-SECT. 2.- 
A. (a). 

— .} — Bbown Habrowsb 
( 1886), 3 Man. L. B. 441.— CAN. 

198 tt, Motois V. Whit- 

INU (1913). 26 W. L. B. 494; 6 
W. W. B 986 ; 15 D. L R. 254 ; 24 
Man. li. E. 56.— CAN. 

PART I. SECT. 9. SUB-SECT. 2-A. 
(cj 11. 

222 ¥. A pmvhsmx in pos- 

SQSBion under an oml agrroement for 
sale of land who has not paid the 
pupohase price is not entitled to 
Bpeomc performimoe. — ^L anqxllh v. 
Harris, (19373 1 D.L. B. 723.— CAN. 


PART 1. SECT. 9, SUB-SECT. 8.— 
A. (0) Ui. 

d i, Jmprwementa each Os 

tenomt would makoA — Held: no part 

g erfonnanoe of contract of sale, nnoe 
nprovementB executed wore such as 
a tenant would make. — ^BomfiRTS v. 
, (1982), 5 M. P. B, 461.— 

CAN. 

PART I. SECT. 9, SUB-SECT. 

oojtofewd aoremmt 
Inndioo — Condition io debrmoot of 
■ e oektmo to enforce Oorement.h^ 

al?Sl”*4 5rite:Sssr 


PART 1. SECT. 11. 

so. Effect of dUcUdmer of option hv 
trualee m banhruptey.y-One 0. had an 
option under a certain agreement to 
purchaae land by a certain date. The 
land, until puronaaed. was subject to 
certain trusts* Prior to that date ho 
was adjudicated iusolrent. Sc Jp 
trustee In insoltenoy disclaimed the 
option : — Edd : by virtue ef the dis- 

— : O.’S option had come to on 

end. Sc the trustees under the agr^' 
ment held the land free from the 
^ Candy. (19291 S. A. 

S. R. 10.- 

PART tXLSECT. BVBdmft. 2,— A- 
k. Beesd., 7 A. B. 282. ^ 



to tbB fact that the green land had not 
been ihentioned in the special condition. 
(The vendor replied on May 19» 1936y that the 
position had been fully explained at the time 
the amement for sale was entered into, & 
that the purchaser was bound by the special 
condition, which was the same as that under 
which the vendor had purchased. No reply 
to this answer of the vendor was made untd 
Jtilv 14, when the purchaser stated that he 
had been advised bv counsel that the special 
condition was a misleading one, & intended to 
take out the present summons. The present 
munmons sought a declaration that the pur- 
chaser was entitled to compensation in respect 
of the fact that the blue land & the green 
land were still subject to the rentcharge. Sc 
that there was no such indemnity as the 
special condition represented. The vendor 
relied upon the incorporation of the Law 
Society’s General Conditiozis, which required 
an answer to an objection within 7 days. Sc 
further contended that, although the rent- 
charge was still in fact in existence, the fund 
in ot. provided in effect a full indemnity, Sc, 
by a proper application to the ct., the land 
could at any tune be freed from the rent- 
charge : — Held ; as to the green land there 
was a misstatement within clause 31 of the 
Law Society’s General Conditions ; but, a 
complete abstract having been then delivered, 
the time for a further observation on the 
vendor’s reply of May 19 was, under 
clause 9 (4) of the Conditions, 7 days after 
the delivery thereof. Sc the purchaser’s reply 
on July 14 was out of time. The reply of 
May 19 must therefore be considered as 
satisfactory Sc barred a claim to compensa- 
tion. — Be OssEMSLHY Estates, Ltd., [1937] 
3 All E. R. 774 ; 81 Sol, Jo. 683, C. A. 

576a« •] — Leasdtiold shops described in 

the particulars of sale as ** Valuable business 
premises ” were put up for sale by auction, 
subject to specuu oonoitions of s^e Sc also 
to the National Conditions of Sale, one of 
which, namely, the sixth, it was stipulated 
that the leases or copies thereof might be 
examined at the office of the vendors’ solrs. 
before the sale Sc that the purchaser, whether 
or not he inspected the same, should be 
deemed to have bought with notice of the 
contents thereof. Deft, only became aware 
of the sale on the day when it was held Sc, 
having on that day been supplied by the 
auctioneers with the particule^ Sc special 
conditions, but not with the National Con- 
ditions, Sc relying upon the truth of the 
description in the particulars, he bid at the 
sale Sc was declared to be the highest bidder 
thereat. He then signed the usual form of 
memorandum to the effect above stated Sc 
paid a deposit to the auctioneers. In the 
course of mvesMgating the title it came to 
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deffc.’8 knowledge for the first thne that the 
leases under which the properiies were held 
were subject to covenants which prohibited 
any other trade or business than that of a 
ladies’ outfitter, fancy draper Sc manu- 
facturer of ladies’ clothing from being carried 
on upon the properties. In consequence of 
the existence of those restrictive covenants 
Sc the failure of the pltfs. to procure their 
removal or the licence of the lessors to use 
the properties' for the purposes, of any 
business, the deft, refused to complete the 
purchase. In an action by the vendors for 
specific performance in which deft, counter- 
claimed rescission of the contract & to 
recover his deposit : — Held : (1) a shop 

which could be used for one purpose only 
was not fairly described as valuable 
business premises”; (2) such a misleading 
representation by pltfs. in their particulars 
of sale disentitled them, notwithstanding the 
sixth condition, to the assistance of the ct. 
to compel deft., who purchased in reliance 
upon the truth of such representation, to 
specifically perform his part of a contract 
for a consideration different from that which 
he was led to expect. — Charles Hunt, Ltd. 
V. Palmer, [1931] 2 Oh. 287 ; 100 L. J. Oh. 
366; 145 L. T. 630; 76 Sol. Jo. 626. 

Annotations :--As to (2) Re!d. Re Rubs & Brown's Contract, 
£1934] Ch. 34; Bellotti v, OhequerB Developments, Ltd. 
[1986] 1 AU E. R. 89. 

585. Add. Annotation : — ^Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. E. 448. 

684. Add. Citaiima .•■— 97 L. J. Oh. 4 ; 138 L. T. 26. 

636. Add. Annotation : — Consd. Bernard v. Williams 
(1928), 139 L. T. 22. 

688. Add. AnnoWion ; — CSonsd. Parker v. Judkin, 
[1931] 1 Ch. 476. 

771a. .] — ^At a sale by auction of 

property belonging to deft. pltf. became the 
purchaser of a freehold cottage, subject to 
the National Conditions of Sale, clause 10 
of which provided that no error, misstate- 
ment or omission in the particulars should 
annul the sale, nor should any compensation 
be allowed by either party in respect thereof. 
The particulars stated that the eott^e was 
let to a tenant whose notice to quite had 
determined, but who had been aflowed to 
remain in occupation on sufferance, & that 
the premises would be sold with vacant 
possession on completion. The statement 
was misleading, as the premises were in fact 
in the occupation of a sub-tenant, who claimed 
to be entitled to remain on as a statutory 
tenant under Increase of Rent Sc Mortgage 
Interest (Restriction) Acts, & refused to 
vacate them. The purchaser refused to 
complete without vacant possession, with 
which he could have resold the propeiiy 
at a profit. Sc sued the vendor for damages for 
breach of contract : — Held : the action 


PART IV. gBCT. ^ 6UR-SECT. 7.- 
A. m i. 

r? Li* Hme heffins to rmn~- 

(1927), 28 


part IV. SOTHMCOT. 7.- 

Oa Nobtr BBmSB 

' AN40UN iNVESnOiNT <30., LTD., 


£1936] 1 W. W. R. 721 ; 2 D. L. R. 
409 ; 44 Man. L. E. 1.— CAN. 

PART IV. SECT. 2. BUB-SECT. 7.— 
B. <))/ ii. 

(WecHone.hnoimio 

Upon th« 


there Is any v^lld objection to the 
vendor'® title which the vendor shall 
be unable or unwUfins to remove, « 
which the purohaeer wilU aoj 


If the purohasor presents objections to 
title which vendor knew of, & where 
he was reckless as to the manner in 
which he formulated the contract. — 
Lavj'jb V . Independent Buildebs, 
Ltd., Ti9321 O. R. 669 ; 4 D. L. R. 
669.-^AN. 

PART IV. SECT. 2, SUB-SECT. 7.— 
B. <f). 

n I, .1— LouoH o. Pape Avenue 

Land Oo^ 119381 8 D. L. E. 620; 
119281 S. d k 618.— OAH. 
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failed. There was no breach of contract, 
the statement in the particulars being an 
error or misstatement within clause 10 of the 
conditions in respect of which the purchaser 
could claim no compensation. — O ctiitis v. 
FiiENCii, [1929] 1 Oh. 263 ; 98 L. J. Oh. 29 ; 

, UO L. T. 133 ; 46 T. L. R. 16 ; 72 Sol. Jo. 
762. 

814. AM. Annotation: — Consd. Be Belcham & 
Gawley's Contract, [1930] 1 Oh. 66. 

821a. Misrepresentation as to dimensions of 

garden — Before contract entered into.] — 

Pltf. entered into negotiations with defts. 
for the purchase of a house to be built upon a 
building estate, lie made particular in- 
quiries as to the size of the back garden, 
stating he wished to erect a garage thereon. 
Defts. wrote to him that the length of the 
garden was 40 feet approximately,” but 
in fact, it was only 36 feet, & upon this footing 
the usual contract was entered into incor- 
porating the National Conditions of Sale : — 
Held : this was an innocent material misrep- 
resentation which had induced pltf. to enter 
into the contract ; this was not an error, mis- 
statement or omission within the National 
Conditions of Sale, clause 10 ; pltf. was 
entitled to rescind the contract & the return 
of the deposit ; pltf. having alleged fraud 
which had not boon proved, the judgment 
for him would be with the general costs of 
the action except so far as those costs had 
been increased by the allegation of fraud. — 
Bellotti V. Chequers Developments, Ltd., 
[1936] 1 All E. K. 89. 

829. AM. Annotation: — Consd. Lawrence v. Cassel, 
[1930] 2 K. B. 83. 

838. AM. Annotation : — Refd, Be Belcham & 
Cawley’s Contract, [1930] 1 Ch. 66. 

838a. .] — At an auction sale the pur- 

chaser bought freehold property sold subject 
to certain special conditions & to the General 
Conditions of Sale, 1926. The particulars dt 
conditions of sale did not disclose the fact 
that two sewers, vested in the local authority 
& known by the vendors to exist, ran along 
the east side of the premises along the 
ard at the back. Objection was taken on 
ehalf of the purchaser. The vendors 
refused to release him from the contract, 
contending that the existence of the sewers 
did not prevent the use of the premises as 
a dwelling-house, for which the purchaser had 
bought them ; but abatement of the 
purchase price was offered by way of com- 
pensation. The purchaser declined the offer, 
& by this summons asked for a declaration 
that the property was substantially different 
from that agreed to be sold, & for rescission, 
or, alternatively, a declaration that he was 
entitled to compensation : — Held : the failure 
to disclose the existence of the sewers, 


although materially affecting the description, 
did not force upon the purchaser property 
substantially different from that agreed to 
be sold ; & the contract could be performed 
subject to compensation under Condition 36 
of the General Conditions of Sale, 1926* — 
Be Belcham & Gawlby’s Contract, [1930] 
1 Ch. 56 ; 99 L. J. Ch. 37 ; 142 L. T. 182, 

842. AM. Annotation -Dlstd. Be Belcham & 
Gawley’s Contract, [1930] 1 Oh. 66. 

860. AM. Annotation : — ^Hefd. Be Russ & Brown’s 
Contract, [1934] Oh. 34, 

880a. Contract tor completion ** on or about ’’ 
given date.] — By a contract dated Oct. 19, 
1928, pltf. agreed to sell to deft, all her right, 
title dc interest in a licensed house known as 
The Thorns, of which she was the licensee. 
The contract provided that the purchase 
money should be paid “on or about ” 
Nov. 10, 1928, & that deft, should forfeit 
the deposit of £120 which he had paid if he 
should fail to fulfil his part of the contract ; 
also that either party refusing to comply 
with or neglecting to perform any part of 
the agreement should pay to the other, on 
demand, the sum of £200. On Oct. 3, 1928, 
deft, had given to the brewers, who were the 
freeholders of The Thorns, references which 
they had accepted by Oct, 10, He went 
to the magistrates* clerk & signed the 
ordinary notices on reference to a request 
for a temporary transfer on Nov. 10, & for full 
transfer on Dec, 8. At least a week before 
Nov. 10 deft, knew that he would be unable 
to complete the purchase of The Thorns 
unless he could raise a loan. His brokers 
acting in the matter sent him a notice to 
attend on Nov. 10, He did so, & first saw 
the brewers, telling them that he could not 
complete, & that the notice of application 
for transfer would have to be withdrawn & 
another one given. He then arranged with 
pltf. that completion should take place on 
Dec. 8. Deft., however, did not attend to 
complete. On Dec. 22 deft, stated that he 
would complete on Jan. 30. In an action 
by pltf. for a declaration that the contract 
had been rescinded & the deposit of £120 
forfeited, & for damages : — Held : in the 
circumstances, & particularly having regard 
to the subject-matter, time was of the es8enc(^ 
of the contract. — Lock v. Bell, [1931] 1 Oh. 
36 ; 100 L. J. Ch. 22 ; 144 L. T. 108. 

895. AM. Annotations: — Expld. Bernard v. Williams 
(1928), 139 L. T. 22. Consd. Lock v. Bell, 
[1931] 1 Ch. 36. 

901. AM. Annotation : — Consd. Lock v. Bell, 
[1931] 1 Ch, 36. 

908a. .] — Lock v. Bell, No, 880a, 

ante. 


PART IV, SECT. 2, SUB-SECT. 9.— 
B. (d) i. 

814 lil. .1— L. Bold to N. a 

piece ot land which was de>«cribod In 
the contract as ** oontalniiig by 
measurement 137 acres or thejeabouts 
being farm property on C. Hoad at 
present occupied by W. Sc being the 
laud comprised in ” certain oertincates 
of title. The contract also contained 
the following olattse ; ** No error of 
misdeecription of the property shall 
annul the sale but compensation shall 
be made in respect thereof. . . .** 


The farm occupied by W., & com- 
prised within the said oertifleates, was 
conveyed to N.. but it only contained 
134 acres, & of this latter fact N. was 
aware before completion : — HM : the 
transactions amounted to a sale of 
specldo property & thsit the deficiency 
of three acres was not such a quallhca* 
tioQ as to area of the description of the 
land as would entitle N, to recover 
compensation under the contract. — 
Nixon v. Lorm (1928), 29 S. K. 
N. S. W. 9 ; 46 N. S. W. W. N. 7,— 
AUS. 


PART IV. SECT. 2, SUB-SECT. 9.- 
C. (b) ill. 

tk. Restrictive covenants as to user.]-- 
liestrlotlve conditions as to user oi 
veudor^s property, e.c., not to build on 
open land at the back of the house, or 
not to close certain windows in 
neighbour’s house, are material defects 
entitled purchaser to refuse completion’ 
— Laixubhai Bupohanp V . Ohimanlal 
1 , 1. L. H. 59 Bom, 83.- 

IND. 



012. Ad4» Annotation : — Consd. lie SandwoU Park 
Colliery Co., Field v. The Co., [1920] 1 Ch. 
277 ; Lock v. Bell, [1931] 1 Oh. 35 : Harold 
Wood Brick Co. v. Perris, [1936] 2 K. B. 198. 
Refd. Bernards. Williams (1928), 93 L. T. 22 ; 
Pincott V. Moorstons, Ltd. (1936), 80 Sol. Jo. 
207. 

013. Add* Annotation ; — ^Refd. Bernard v. Williams 
(1928), 139 L. T. 22. 

916. Add* AnnoicUion : — Held. Bernard v, WUliams 
(1928), 139 L. T. 22. 

925. Add* Annotation : — Refd. Bernard v* Williams 
(1928), 139 L. T. 22. 

1010. Add* Annotation : — Refd. Oxford Corpn. v, 
Oxford Electric Co. (1930), 143 L. T. 677. 


VoL XL.— Sale of Land. Cases 91C— UdSa. 

1016a. Condition to Indemnify purchaser — ** Local 
land charge of which vendor has had notice ” 
— Apportionment under Private Street Works 
Act, 1892 (c. 57) — Effect of Law of Property 
Act, 1925 (c. 20), s. t9S.]—Ite MIDDI.ETON & 
Young’s Contuact (1929), 167 L. T. Jo. 244 ; 
67 L. Jo. 274 ; [1929] W. N. 70. 

1017. Add. Amiotation : — Refd. Donnerley v, Prest- 
wich U. D. C. (1929), 141 L. T. 602. 

I 1030. Add* Annotation : — ^Distd. Re Belcham 
Gawley’s Contract, [1930] 1 Oh. 66. 

1054. Add. Annotation : — Consd. Ixiw v. Fry 
(1935), 162 L. T. 685. 


Part V. — Vendor’s Title 


1064. Add* Annotation : — Ae to (1) FoUd. Flexman 
V. Corbett, [1930] 1 Ch. 672. 

1075. Add* Annotation : — Consd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. . 

1078. Add* Anyioiaiion : — Distd. Turner v. Watts 
(1928), 138 L. T. 680. 

“.] — Declaration in assumpsit stated, * 
that pltf. bargained to buy of deft., & deft, 
agreed to sell to him, a dwelling-house & the 
fixtures therein, for the residue of a term of 
years then and still unexpired therein, to 
commence from a certain day, to wit, Jan. 1, 
1840, for the sum of £60 ; & that thereupon 
deft, promised to execute a proper convey- 
ance, to make out an abstract of title, & 
deliver possession from Jan. 1, 1840, etc. At 
the trial, the following paper, signed by deft., 
was read in evidence : ** I agree to sell the 
house & fixtures. No. 163, Piccadilly, to com- 
mence from Jan. 1 next, for £60 ” : — Held : 
this document imported the sale of an interest 
in fee simple, & did not sustain the contract 
as alleged in the declaration. — Hughes v. 
Parker (1841), 8 M. & W. 244 ; 6 Jur. 730. 

1104a. Sale by vendor In specified capacity.] — 
Whore, in a vendor & purchaser contract, 
it is stated that the vendor will make title 
in a specified capacity, the contract does not 
amount to a warranty that he will make title 
in a particular manner. The warranty is 
no more than a warranty that a good title 
shall be made ; & the purchaser can be forced 
to accept such good title, even though made 
by the vendor in a capacity other than that 
specified. 

By special conditions of sale, subject to 
which two houses were sold by auction, it was 
stated that the vendors were selling as 
“ trustees for sale ” under the will of A. On 
examination of the title by the purchasers, 
it appeared that no trust for sale was con- 
tained in the will ; — Held : the above state- 


ment did not atlect the powers of the vendors 
to make a good title as the legal personal 
representatives of A. — Re Spencer & 

Contract, [1928] Ch. 698; 97 

L. J. Ch. 335 ; 139 L. T. 287 ; 72 S< “ " 

1111. Add. Annotation : — Refd. Re Russ & Brown’s 
Contract, [1934] Ch. 34. 

1115. Add. Annotation : — Generally, Refd. Re Sand 
well Park Colliery Co., Field v* The Co. 
[1929] 1 Ch. 277. 

1125. Add. Annotation : — ^Apld. Cunningham v* 
Shackleton (1935), 79 Sol. Jo. 381. 

1130. Add, Annotation : — to (2) Apld. Cunning- 
ham V* Shackleton (1936), 79 Sol. Jo. 381. 

1134. Add. Annotation : — Consd. Re Russ & 

Brown’s Contract, [1934] Ch. 34. 

1136. Add. Annotation : — Consd. Re Russ & 

Brown’s Contract, [1934] Ch. 34. 

1138a. .] — ^A contract for sale of property held 

by underlease will not be enforced against 
a purchaser unless it distinctly specifies that 
that which is offered for sale is an underlease : 
it is not enough for the vendor to show that, 
after a cai*eful study of the whole contract, 
it might be held that, upon its true construc- 
tion, what the vendor is offering for sale is 
an underlease. The property in Lot 1, 
described in the pai'ticuiars of sale as eight 
leasehold dwelling-houses, was sold subject 
to special conditions of sale & the National 
Conditions of Sale. Some of the houses 
were stated in tlie particulars to bb held for 
a term of 90 years & others for a term of 
99 years (less 7 days). One of the special 
conditions was ; “ The title to Lot 1 shall 
commence with the leases under which the 
respective properties are held,” <&; the sixth 
of the National Conditions was : (1) ” Lease- 
holds : The abstract of title to leasehold 
property shall (unless otherwise provided) 


PART IV. SECT, 8. SUB-SECT. 1( 
— B. 

(P. 118) I. .) — Sherrin 1 

WiaoiNS. tl917J 2 W. W. R. 896 
-7 Man. L. R. 672.— CAN. 

into bank — Paymet 
must OK made daring banking ** rfay.”]- 
J SiNfJi-Ain. [19291 1 D. L. I 

; 93 0. L. li. 237.— UAN. 


PART IV. SECT. 2, SUB-SECT. 10.— 
C. (a). 

sd« Interest, on unpaid purchase-money 
to be added to principal.} — WTiere, by 
a contract for sale of land, it was 
stipulated that. In the event of intort>st 
on the unpaid purobase-money being 
unpaid at the end of each year, the 
sauie should be added to the ptinoipal, 
the ct. refused to decree specino per- 

5 


formance by the vendor on payment 
of the principal & simple InUirest only, 
or except upon payment of the interest 
according to the agreement. — R ender- 
SON V. DiOKSON (1862), 9 Gr, 379. — 
CAN. 


PART V. SECT. 2. SUB-SECT. 2, 
n i, Thompson & Jen- 

kins, {1928J 4 1). L, li. 664 ; 63 O. L. R, 
33.— CAN. 



Oaaw U38ft>-1178a. Enolish Ain> Emphus 

cwimmoe the leisure or undorlease 

creating the term sold,** (2) ** Inspection of 
lease *: The lease or underlease or a copy 
thereof may be examined at the ofSce of the 
vendors* solrs. • « • S? purchaser shall 
be deemed to have bought with fall notice 
of the contents thereof/’ (3) Property 
held by underlease : When property sold is 
held by underlease no objection or requisition 
shall be made on that account. • , The 
purchaser having objected to the title on the 
groxmd that the houses which the vendors 
contracted to sell as leaseholds were in fact 
held by underlease, a sum m ons was taken 
out by the vendors for a declaration that the 
purchaser’s objection had been sufdciently 
answered & that a good title had been shown 
in accordance with the contract : — Held : 
the objection had not been sufficiently 
answered Sn no such title to the houses had 
been shown as the purchaser was bound to 
accept. — Re Buss & Brown’s Contract, 
[1934] Oh. 34 ; 103 L. J. Oh. 12 ; 160 L. T. 
126 ; 50 T. L. B. 19 ; 77 Sol. Jo. 749, 0. A. 

Annoiaiwn : — ^Befd. Cuimiagbam v, Shaokloton (1935)» 79 
Sol. Jo. 381. 

1188b. .] — Cunningham v, Shackleton 

(1935), 79 Sol. Jo. 381. 

1151. Add, Annotaiion : — FoUd. Re Spencer k 
Hauser’s Contract, [1928] Oh. 698. 

1162. Ciiaiicm .-—Por “ [1928] W. N. 136 ” read 
No. 1104a, ante,** 

1162. Add, Annotation : — Consd. Re Wells, Swin- 
bume-Hanham v, Howard, [1933] Oh. 29. 

1162a. Covenant by vendor to Indemnify 

mortgagee — Registered charge.}— -On July 11, 
1929, the purchaser bought Lot 2 at a sale 
bv auction & paid a deposit. The particulars 
of sale described Lot 2 as an unrestricted 
freehold, practically an island block, with 
four frontages to Little Orford Street k 
three other streets in Chelsea, the block 
forming an excellent buiLding site, when the 
existing buildings came into hand. On 
examimng the vendors’ registered absolute 
title the purchaser found Entry 7 in the 
Charges Register stating in effect that on 
the transfer of Lot 2 k other property to the 
vendors on May 23, 1929, by mtgees. selling 
under their power of sale in a mtge, of 
Feb. 17, 1903, from Co. A., the former owners, 
the vendors by way of indemnity to the 
mtgees., but not further or otherwise 
covenanted to perform the obligations of 
Co. A. under a deed of Pec. 28, 1906, made 
between Co. A. k the Chel^ Borough 
Council k under a London County Council 
Order of Dec. 12, 1905. The deed of Dec. 23, 
1905, made in pursuance of a large building 
scheme by Co. A. provided for the stopping 
up (inter alia) of Little Orford Street k for 
making certain new streets, includiK^ a new 
transverse street bisecting Lot 2. The 
Borough Council were to obtain the necessary 
Closing Orders, k Co. A. were to lay out the 
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new streets at their own ^k|>en|ie. ;By their 
order of Dec. 12, 1905, the London cbunty 
Council on the appUosmon of Go* A* sanc- 
tioned the new streets suhjeot to certain 
conditions including a condiraon that Co. A. 
should covenant to lap ^em out, ,k on 
Dec. 21, 1906, Co. A. covenanted accordingly. 
On July 10, 1908, on the Borowh Council’s 
application, the Justices made a Closing Order 
for Little Orford Sta^eet. For financial k 
other reasons this part of Co. A.’s scheme 
had not yet been proceeded with. Little 
Orford Street was still open ; it was in fact 
repaired by the Borough Council ; k at the 
date of the contract nmther the vendors nor 
the purchaser knew of the Closing Order’s 
existence. On discovering Entry 7 the 
purchaser required the vendors to delete it 
from the Register k to obtain a release of 
the obligations, k, on their refusal, he issued 
a vendor k purchaser summons for a declara- 
tion that a good title was not shown. On 
subsequently discovering the Closing Order 
he discontinued the summons k brought 
this action claiming a declaration that he 
was entitled to repudiate the contract, 
damages for breach, k return of the deposit. 
The vendors denied any breach k counter- 
claimed for specific performance : — Held : 

(1) as the title of the vendors k their mtgee. 
redecessors was paramoimt to the 1905 
ocuments, so that they were not bound by 

Co. A«’8 obligations thereunder, k the 
vendors’ covenant of indemnity was a mere 
personal covenant to indemnify the mtgees. 
against a non-existent liability, the purchaser 
was not entitled to require the removal of 
Entry 7 from the vendors’ registered title, 
but must be satisfied with a clean transfer 
not referring to the indemnity, k it would be 
the Registrar’s duty to omit any reference 
thereto in the purchaser’s registered title ; 

(2) the twenty-four years’ old Closing Order 
did not affect the title, but, if & so far as it 
was inconsistent with the particulars, merely 
raised a case of innocent misrepresentation, 
on which the purchaser could neither re- 
pudiate the contract nor recover damages, 
his only remeto being to resist specific 
performance. Therefore, the purchaser’s 
action failed on both points; (3) on the 
vendors’ counterclaim for ^ecific per- 
formance that there was in fact no mis- 
representation in the particulars, as the 
word “ street ” even in London did not 
necessarily mean a public highway. There 
was therefore no ground for refusing specific 
performance. — ^B arnes v, Oaoooan Dk- 
VBLOPMBNTS, JJTD., [1930] 1 Oh. 479 ; 99 
L, J. Oh. 274 ; 142 L. T. 626. 

1177. Add, Annotation : — Consd. Re Bdeham & 
Gawley’s Contract, [1930] 1 C2u 66* 

1178a. Property subject to closing order-— Unknown 
to vendor.] — ^B arnes v, Oadogan Devblop- 
wskTB, Ltd., No. 1162a, ante. 


PART V. SECT. 3. 

•a. Sate bp eatnpanp — After removal 
' ter,J — A 00 . inoorporated in 

. wao registered In Tasmania 

ae a foreign oo. It aoqtdxed certain 
land In Tasmania. On Aug. I4« 1924, 
the oo. filed a notice that It had ceased 
to carry on btudness In Tasmania, A the 
registrar thereupon removed Its name 
from the register. On May IS, 1923, 


the 00 . oontraoted to sell the said land to 
B. : — Eeld : the land in question was 
still yeeted in the oo., & there would he 
a declaration that It oould show a good 
marketable title . — He liASon PAFSpEts, 
Ltd. & BpTTON'JS CJONTBACT (1926), 21 
Ta8.L.R.S5.— Alls. 


lay out of the property, of the exlaten< « 
of the easements.— Lubxsnski t- 


SiLVEBMAN, 119321 O. B. 396; ** 

D. L. B. 320; affd., [19321 4 D. L. 1- 
666.— CAN. 


sk. Properbp aeh/sof tb J ; ' 

The fact that the vendor of property 
enoumbered by an undischarged 
has not legal power to oompel 
mtgee. to disoharge the mtge. at aii:v 



1219* Add* Annoiution : — ^Refd. Re Spencer & ’ 
Hatcser’s Oontract, [1928] Oh. 598. 

1219a. Sale of registered freehoIds.>-~When 

a vendor purports to sell registered freehold i 
property without disclosing that his title is 
only possessory, which fact appears only 
on delivery of the abstract, the contract is 
misleading, A: the purchaser can refuse to 
accept the title, notwithstanding a condition 
that, if objection be not taken within fourteen 
days of delivery of the abstract, he will be 
taken to have accepted the title. — Ee Brine 
Davies' Contract, [1935] Oh. 388 ; 104: 
L. J. Oh. 139 ; 162 L. T. 552. 

1220. Add* Annotation: — ^Folld. Charles Hunt, 
Ltd. V. Palmer, [1931] 2 Oh. 287. 

1220a. Property described as valuable business 
premises ** — Covenants restricting carrying 
on of business.] — Charles Htjnt, Ltd. v. 
Palmer, No. 576a, ante* 

1236. Add, Annotation : — Refd. White v. Bijou 
Mansions, Ltd., [1937J 3 All E. R. 269, 

1242. Add. Annotation: — FoUd. Flexman v. Cor- 
bett, [1930] 1 Oh. 672. 

1259. Add* Annotation : — Generally^ Refd. Man- 
chester & County Bank v* Mpnk ^929), 73 
Sol. Jo. 465. 

1275. Add* Annotation : — Refd. Re Sandwell Park 
Colliery Co., Field v. The Co., [1920J 1 Ch. 277. 

1277. Add. Annotation: — As to (2) Refd. A. -G. v, 
Cohen, [1936] 2 K. B. 246. 

1280. Add. Annotation: — Consd. Re Spollon & 
Long’s Contract, [1930] 2 All E. R. 711. 

1321. At end of paragraph for “ gave notice of a 
trust," read “ gave no notice of a trust," 

1347a. Document insufficiently stamped — Whether 
purchaser compelled to accept statutory 
declaration — Open contract.] — Where a vendor 
is selling land under an open contract, he 
cannot conniel the i)urchaser to accept a 
statutory declaration as sufficient evidence 
to contradict statements aj^peaiing in the 
documents of title, such as the consideration 
stated in a deed which shows primd facie that 
the deed is insufficiently stamped. — Re 
Spollon & Long’6 OoNTiiACT, [1936] Ch. 
713 ; [1936] 2 All E. R. 711 ; 105 L. J. Ch. 
347 ; 155 L. T. 554 ; 80 Sol. Jo. 610. 

1394a. Assent of representative ---Adminis- 

tration of Estates Act, 1925 (c. 23), s, 36 (7) — 
Meaning of sufficient evidence."] — The 

•words “ sufficient evidence " in Administra- 
tion of Estates \ct, 1925 (c. 23), s. 36 (7), 
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have not the meaning of " conclusive evi- 
dence," &, accordingly, the effect of the 
sub-soot, is that a purchaser may safely accept 
a vesting assent as evidence that the person in 
whose favour it was made was the person 
entitled to have the legal estate conveyed to 
him only unless until, on a proper investiga- 
tion of the vendor’s title, facts come to his 
knowledge which indicate the contrary ; in 
which event the vesting assent cannot be 
acceptcjd as sufficient evidence of something 
which he has reason to believe is not in 
accordance with the facts. — Re Duce & 
Boots Cash Chemists (Southern), Ltd.’s 
Contract, [1937] Ch. 642 ; 11937] 3 All E. li. 
788 ; 106 L. J. Ch. 387 ; 157 L. T. 477 ; 53 
T. L. R. 1000 ; 81 Sol. Jo. 651. • 

1401a. Proof of ownership in fee simple — Statutory 
declaration of rent collector.] — ^The exors. of a 
testator, who died in 1931, entered into a 
contract for the sale of property described in 
the particulars as freehold. The sale was 
to bo subject to the General Conditions of 
1925. The vendors furnished the purchaser 
with an abstract of testator’s will appointing 
them his exors., but not containing any 
I'eference to the i)roperty. The purchaser 
objected that this was no evidence of title, 
& the vendors offered to provide a statutory 
declaration by a yei^on that he had collected 
the rents of the property & done repairs to 
it for the testator over a period to twenty 
years. The purchaser refused to accept the 
proposed statutory declaration : — Held : the 
proposed statutory declaration was in- 
sufficient to prove that testator had been 
seised in fee simple in possession free from 
incumbrances, & therefore the purchaser’s 
objection prevailed. — Re Gilbert & Foster’s 
Contract (1935), 52 T. L. R. 4. 

1401b. Deed over thirty years old - Executed under 
power of attorney — Proof of execution.] — Re 

CorELiN’s Contract, [1937] 4 All E. K. 447 ; 
54 T. L. R. 130. 

1416a. Subsequent purchase by solicitor from 

client.] — A solr., who has been employed to 
advise on a title, cannot, on purchasing the 
land himself of his client, set up an objection, 
which he did not think of any importance 
when advising his principal. — Beevor v* 
Simpson (1829), Taml. 69 ; 48 E. K. 28. 

' 1458a. S. P. Flood v. Pritchard (1879), 40 L. T. 
873, 

1466. After this case add ; — 

-.] — See, now. Law of Property Act, 
1925 (c. 20), s. 45 (4), 


time flxod for oloBing the sale, does not 
affect his ability to convey the fee, if 
it can be shown that he had obtained 
a promise from the mtgee. to dis- 
cham the mtgo. at the time of 
Closing, & that promise had not in 
the meantime been revoked.— -G ray 
v.^(^Al)WlOK (1922). 49 N. B. R. 144.— 


si, of property claimed I 

iJomxmon,} — ^Pltf. sued for speoil 
performance of an agreement of sale 
{and & land covered with water fi'o 
mm to deft. Shortly after the agre 
inent, the Crown in the right or tl 


Dominion of Canada had , asserted a 
c'iaim to a part of the land as having 
passed to tt at Confederation, under 
sect. 108 of the B. N. A. Act. as part 
of a public harbour. &, on pltf.’s renisal 
to remove this objection to title, deft, 
had purported to terminate the agree- 
mont; — Held: pltf. had agreed to 
convey a good & suifioiont title to the 
lands. Sc action dismissed. — Rodd v . 
Cronin, [1936] S- O. R. 142 ; 2 D. L. R. 
337,— CAN, 

PART V. SECT. 6, SUB-SECT. 8,-B. 

sm. Proof of charge — Note of execution 


on abstract of title ,] — Hind ». We.sbrook 
(1900), 7 Terr. L. R. 10.— CAN. 

PARTY. SECT. 6. SUB-SECT. 10.— C. 

e i. Certi^aie that no arrears of 

income tax outstanding ,] — The pro- 
duction of a certificate under Finance 
Act, 1928, s, 6, from the Revenue 
Comrs. that no arrears of income tax 
were outstanding, if required by the 
purchaser, is an expense which, by 
Conveyancing Act, 1881, s. 3 (6), must 
be borne by him, as the contract of 
sale contained no provision to the 
contrary.— Hopkins v . Oeogheoan, 
[1931] I. R. 13.5.— IR. 


J.6. 
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Part VI. — Position of Parties Pending Completion. 

1638* Add^ AmtoiaHan ;-r-]Dist4. Watsott Davies, 


Add, Annotation: — ^Retd* Halifax Buildittg 
Society v. Keighley, [1931] 2 K. B. 248. 

1488a* — — It is sometimes said that 

under a contract for the sale of an interest 
in land the vendor becomes a trustee for the 
purchaser of the interest contracted to be 
sold subject to a lien for the purchase-money ; 
but however useful such a statement may 
be as illustrating a general principle of equity, 
it is only true if iS;; so far as a ct. of equity 
would under aU the circumstances of the case 
gfant specific performance of the contract 
{per Cub.). — Howard v. Miller, [1916] 
A. C. 318 ; 84 L. .T. P, 0. 49 ; 112 L. T. 403, 
P. 0. 

Oestral Trust &; Safe Deposit Co. e. 

Snider, [1916) 1 A. C. 266. 

1500. Add, Annotation : — ^Refd. Be Qillott’s Settle- 
ment, Ohattock V, Keid, [1934] Oh. 97. 

1509a. .] — ^PuDDicoMBB V, Bythbsea (1823), 

1 L. J. O. S. Oh. 186. 

1517. Add, Annotation: — ^Refd. Trollope (Geo.) & 
Sons V, Martyn Bros., [1934] 2 K. B. 436. 


£1931] 1 Oh. 466. 

1588. Add, Annotodim Halifax Building 

Society v. Keighley, [1931] 2 K. B. 248. 

1594. Add, '' Annotaiions .‘—Reid. Page v, Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308 ; 
Sutherland v. German Property Adminis- 
trator (1933), 149 L. T, 47. 

1597a. .] — PiNOKE V, Cdbtbib (1793), 4 

Bro. 0. O. 333, n. ; 29 B. B. 920. 

1681. Add, Annotation : — ^Refd. Oxford Oorpn. v, 
Oxford Electric Co. (1930), 143 D. T. 677. 

1640. Add. Citation .—[1928] Oh. 340. 

' 1656. Add. Annotation ;—Refd. Oxford Coipn. v. 
Oxford Electric Oo. (1930), 143 L. T. 677. 

1682. Add, AnnotaUon: — Retd. Oxford Corpn. v. 
Oxford Electric Oo. (1930), 143 Lr. T. 677. 

1716. Add, Annotation : — Refd. Be Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 

I 1786. Add. Citation .—[1927] B. & 0. B. 187. 


PABT VI. SECT. 1. SUB-SECT. 2.— A. 

1616 M. The right to 

possesBion in the purchaser Is not a 
neoessarF incident to an executory 
contract for the sale of land. This 
right remains in the vendor until full 
payment of the purchase price, unless 
express provision to the contrary is 
made In the contract. — ^M anssll v. 
Smith, [1931] 1 W. W. R. 663.— CAN. 

■g. WheU amoimta to poaeewion — 
Actyal occupation of part.) — McKinnon 
V. McDonald (1867), 13 Gr. 162.— CAN. 

sh. Right to posseatdon as against 
transferee of land,] — Pltf., a purchaser 
under an agreement for the sale of 
land which provided that he should 
have the right to immediate possession, 
entered into possession & filed a 
caveat, claiming an interest as owner 
under the agreement. The vendor 
assigned the ain^ment to the M. H. (Jo. 
& subsequently transferred the land 
to deft. CO. which obtained a certificate 
of title Bubjeot to the caveat, but 
acquired no rights under the agreement 
for sale. Pltf. having left the property, 
deft. oo. put deft, into possession 
without the knowledge or consent of 
pltf. : — Held : pltf. was entitled to a 
Judgment declaring him entitled to 
immediate possession of the property, & 
was entitle also to damages for the 
wrongful user of his land, such damages 
to he calculated Sc allowed up to 3c 
inclusive of the day of the entry of the 
judgment. — ^Waddell v, Gray-Camp- 
BELL, Ltd. Sc ScAmtow. [1920] 3 
D. L. B. 488 ; 2 W. W. R. 113 : 23 
S. L. R. 627 ; revsg,, (19291 2 D. L. R. 
302 ; 1 W. W. R. 241r--4?AN. 


PART VI. SECT. U SUB-SECT. 8— B. 

si. Covesumt to Uam improvements — 
IdddHitp for removai of house.]— Under 
an agreement for the sale of land, the 
registered owner being the vendor, the 
purchaser agreed for himself, his 
assigns, etc., that aB improvements 
placed on the land should remain 
thereon Sc not he removed or destroyed 
until final payment for the land had 


been made. Deft. P., the assignee of 
the purchaser, built a house on the 
land. P. sold the house to deft. 
who was ignorant of the terms of said 
agreement. The house, although built 
on skids, was found to have become in 
fact Sc within the intention of the a^e- 
ment part of the soil at the time of the 
sale to S. The vendor obtained a final 
order for ** foreclosure,” but before It 
was granted 8. had removed the house 
from the land Sc refused to return it : — 
Held : both defts. were liable in 
damages to the vendor for the value of 
the house at the time of its removal, 
although it was not shown that the 
land was worth less than the amount 
owing to the vendor under the agree- 
ment for sale. — Canadian Pacific Ry. 
Oo. V, PBICJOETT & SHO WALTER, [1930] 
2 W. W. R, 65 ; 3 D. L. B. 800.— 
CAN. 

PART VI. SECT. 1, SUB-SECT. 6. 

g 1. Taxes — OomposttUm with 

revenue authorities — Effect of,} — Keill 
V, Hontbr (1928), 39 B. O, K 396. — 

CAN. 

n L Tq knowledge of vendor^ 

Effect of sale on action for purchase- 
TTwney,} — Resp., representiug the 
vendor, sued applt., representing the 
purohetser, for the balanoe of the price 
of sale of a certain parcel of land. 
The latter denied his liahility on the 
ground that the property could not be 
transferred to him by the vendor as it 
had been sold for unpaid taxes ; but 
the vendor contended that the pur- 
chaser was still bound because the sale 
of the property for taxes was due to 
the failure by the purchaser to pay 
them as covenanted: — Betd: resp.'s 
action should be dismissed. The 
vendor was aware that the taxes bad 
not been wd Sc was looking to the 
purchaser for the money wherewith to 
pay themi he had already ooUeoted 
some rent for the property whioh he 
was holding as a creoit against the 
taxes. Sc it can bo inferred that the 
vendor antloipatod that payments on 
aoootmt of taxes, when made, would 


pass through his hands. When, there- 
fore, the property was sold for taxes. 
It was not booause the vendor was 
misled into a belief that the purchaser 
had paid or intended to pay the taxes ; 
the vendor had been notified, 
previously to the sale for taxes, that 
the purchaser repudiated the contract 
& was looking for a refund of his pay- 
ments, Sc In withholding payment of 
the municipal claim the vendor acted 
deliberately, with a full knowledge of 
the facts. — Royal I'rust O. v. 
Kennedy, [1930) S. 0. B. 602; 4 
D. L. B. 868.— CAN. 


o i. .1— Every vendor Sc pur- 

chaser of land situate in Alberta must 
be held to have contracted with 
reference to Unearned Increment Tax 
Act, Sc, in the absence of an c^rreemeot 
to the contrary, there is implied in an 
Bgi-eement for the sale Sc purchase of 
such land an, obligation on the vendor 
to pay or cause to be paid the portiou 
of the tax payable In respect of any 
increase in value prior to the making 
of said agreement, or, at least, there is 
implied an agreement by the vendor 
that, if the purchaser pays the vendor 

S ortion of the tax, the purchaser will 
e entitled to recover It from him. — 
Canadian Ambrioan Tbxtst Co., Ltd. 
Sc Central Propertib8, Ltd. v. 
McMullen, [19291 3 D. L. R. 867 ; 
W. W. H. 296 ; 24 Alta. L. R. 153 ; 
revsg,t [19291 2 D. L. R. 666.— -CAN. 


PART VI. SECT, 2, SUB-SECT. 1— A. 

•m. Lease hy purchaser ,} — A lease 
given by a person with only a limited 
right, e,g, ajpurohasor under an ogr^ 
ment for sale^ must be subject to thi> 
infirmities or limitations of his own 
title. An assignment, by the pur- 
chaser, of his rights under the agiye 
ment to purchase cannot convey tnc 
interest which he hM vested in 
lessee by the lease, Sc the fact that tht 
asc^ment is to his vendor makes no 
difference in thte respept^I^NDSA\ 
V. Gibboney, [19311 I W. W, . 

rwww.. IlMlf 1 W. W. «. W8.— CAN. 


8 




VoL XL.— Sale of Land. Cases 180S—2087!a. 


Part VII. — Vendor and Purchaser Summons. 


1802. Add. Annotation Consd. Clayton v. Clay- 
ton, [1930] 2 Ob. 12. 

1822. Add. Annotation ; — Retd. Flexman v. Cor- 
bett, [1930] J Ch, 072. 

1828. Add. Annotation ; — ^Retd. Johnson v. Clarke, 
[1928] Oh. 847. 


1882. Add. Annotation .-—Aa to (2) Folld. Charles 
Hunt, Ltd. V. Palmer, [1981] 2 Ch. 287. 
1873. In cross-references before this case, for 
“ Ord. 63 ” read “ Ord. 58.” 


Part VIII. — Remedies under an Uncompleted Contract 


1920a. — •] — ^MiTisisEN V. Van Die- 

man’s Land Co. (1937), 54 T. Ij. 11. 226. 

1930. Add* Annotation : — Dlstd. Harold Wood 
Brick Co. v. Ferris (1936), 79 L. Jo. 448. 

1931. Add. Annotation : — ^Distd. Harold Wood ' 
Brick Co. v. Ferris (1936), 79 L. Jo. 448. 

1944a. S. P. Westejrman v. Pantlin (1900), 3 
Seton on Judgments & Orders, 7th ed. 2218. 

Annotation : — ^Folld. Olde u, Olde. £1904] 1 Ch. 36. 

1957. Add. Annotation : — Consde Low v. Fry 
(1935), 162 L. T. 686. 

2006. Add. Annotationa : — Reid. WUson v. Balfour I 
(1929), 46 T. L. R. 625 ; May &; Butcher, ‘ 
Ltd. V. R., [1934] 2 K. B. 17, n. ; TroUope 
(Geo.) & Sons v. Martyn Bros., [1934] 2 
K. B. 436 ; Kahn v. Aircraft Industries 
Corpn., Ltd., [1937] 3 All p], R. 476. 

2009. Add. Annoiaium : — ^Distd. Low v. Fry (1935), 
152 L. T. 685. 

2009a. .] — Bernard v. Williams, No. 

2182, post. 

2013. Add. AnnoiationB : — Dbtd. Bernard v. Williams 


(1928), 139 L. T. 22. Consd. Low v. Fry 
(1935), 152 L. T. 585. 

2014. Add, Annotations: — Reid. Bernard v.Willioms 
(19^8), 139 L. T. 22 ; Low v. Fry (1935), 1.52 
L. 

2049. A dd. Annotation : — Reid. He Sandwell Park 
Colliery Co., Meld v. The Co., [1929] 1 Ch. 277, 

2061. Add. Annotations: — Consd. Tie SandweU 
Park Colliery Co., Field v. The Co., [1929] 
1 Ch. 277 ; Lock v. BeU (1930), 69 L. Jo. 219. 
Reid. Bernard v. Williams (1928), 139 li. T. 22 ; 
Harold Wood Brick Co. v, Ferris, [1935] 2 
K. B. 198 ; I^iiicott r. Moorstons, Ltd. (1936), 
80 Hoi. Jo. 2''-* 

2080. Add. Annotation : — Dlstd. Ee Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 

2087. Add. Annotation : — Reid. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

2087a. Provision lor alternative — ^Repudia- 

tion by purchaser.] — mad(‘ an agreement 
to purchase the lease of certain premises Sc 
paid a deposit. It was a term of the agree- 
ment that the vendors should use their best 
endeavours to obtain the landlord’s ci^nsent 


PART VIII. SECT, 1, SUB-SECT. 1.— A. 

k (p. 221) i. Jtequisites of 

valid eanceUaUon notice.] — ^B eown v. 
Hobekts (1012), 17 B. 0. R. 16.— 
CAN* 

m (p. 223) i. ItnpUed repudiation 

by purchaser.] — Skwabcmuk v. Skwau- 
( HLK, [1037] 3 W. W. E, 402.— CAN. 

(p. 223) I. 

Hamilton v. Taylor (1019), 47 
N. B. R. 146.— CAN. 

aa i. On liability of defendant 

for coete.] — ^Where a vendop smnflr for 
fipeclflc performanoo, personal fudgr* 
meut, & In delanlt of payment the 
umiai relief by way of cancellation 
Immediately on beoomlns en- 
titled to judgment to take a judim^ent 
for oanoollauon, a provision for pay- 
ment of costs by the deft, person^y 
on his failure to redeem should not 
ordinarily bo included |n the iudi^nt, 
at least where deft, has not dwended 
the action. — Beaton v, Hambtcb:! 

ee i. — -—.j — Xxk an action to havo 
an agrroment for the sale of land 
tomred dotem^ed & the payments 
^ .i^bereunder forfeited : — field : 
phrohaser who 1$ persisting 
to perform his 
1 hrt relief under 

f LlJS^^S^^brisdictlon of the ot. ; 

defts. w;ere not entitled to 

^em^ppOBTON 


unohle io edne 
purchaser^ aeta^IMUHty of 


purchaser under cowiraot.] — Wilkin v. 
Brown (Alta.), 11927] 2 D. L. R. 87.— 


sn. Time aUoujed purchaser to make 
good default — Dependent on circum- 
stances .] — Singer v. Gabrstt, [1029] 
4 D. L. R. 132 ; 2 W. W. R. 201 ; 41 
B. 0. R. 160,— CAN. 


Bp. Failure to pay instalments — PrO’ 
Pj^y passing to vendor — Fixtures .] — 
The bnildings in Question herein which 
were erected by Lho purchaser under 
an agreement for sale which was fore- 
closed hetd to be the property of the 
vendor, — v. Hrapko & Lui’Zak, 
[1936] 1 W. W. B. 627 ; 2 D. L. R. 
383 ; 6 F. L. J. (Can.) 35.— CAN. 


PART VIIL SECT. 2, SUB-SECT. 2.— A. 

1971 X. .] — ^In an action 

by a purchaser to have an agreement 
for the sale of land declared rescinded 
8c for the return of a sura of money 
paid thereunder Sc another sum, which 
was au amount realised by the vendor, 
out of grain sold from the land, in 
excess of the Interest payable under 
the agreement : — Held : the two items 
should be considered as a deposit 8c 
as part of the cash payment respec- 
tively, that the purchaser had in fact 
abandoned the land, & tbiit through 
the failure of the purchaser to com- 
plete the vendor had suffered loss in 
an amount in excess of the aggr^te 
of said sums. Therefore, although the 
declaration of rescission, which 
also asked for by deft., was granted, 
the claim for the return of the money 
was dismissed. — Kwaba v. Pjwsb 
-- '-“-01 I D. h. R, 83; U929] 

392.— ~OAN. 

9 


II I, Default by vendor — /Vior 

fo defavU by purchaser .] — Booers & 
Brown v. Hazeuiurst, [1930] 2 

D. L. B. 609 ; 65 O. L. B. 81.— CAN. 


PART VIU. SECT. 2, SUB-SECT. 3.— 
C. (b). 

u. Revsd,, 33 0. L. B. 78. 

PART VIII. SECT. 2, SUB-SECT. 3.— 
C. (0). 

2062 i. Misrepresentation — Of agent 
of vendor .] — Where the ground ot 
rescission of a contract for the purchase 
of land is the fraudulent mlsroprosenta- 
tion of the agent of the vendor, 8c. 
therefore, in law ot the vendor himself, 
the piuchaser is entitled to restitutio 
in inteyrum from the vendor & there- 
•oro even though a deposit under the 
contract htis been paid to the agent as 
“ stakeholder ** the purchaser is en- 
titled to an order 
the deposit by th 
V. Knirb P 929 ). 

325 ; 46 N. S. W. 


for the repayment of 
e vendor, — S windle 
29 S. 11. N. S. W. 
\V. N. 102.— AUS. 


PART VIII. SECT. 2, SUB-SECT, 3- — 
C. (b). 

so. Deposit paid — Provision for pay* 
ment of further sum on fixed date — 
Failure of purchaser to ««]/.] — Held.* 
although the vendor had neither 
executed nor offered to execute a con- 
veyance he was entitled to sue before 
oomplotion. Inasmuch as the contract 
fixed a definite date for the payment 
8c did not postpone it until oomplotion 
or until after completion. — PBKPETtrAL 
Trustee Oo. v. Union Trustee CJo. 
(1927), 28 S. B. N. 8. W. 222 ; 43 
N. S, V. W. N. 30.— AUS. 
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to the assignment of the lease &. if they 
failed to obtain such consent, that they would, 
at the option of the purchaser, procure a 
declaration of trust in her favour or other- 
wise deal with the same as she should direct. 
They failed to obtain the consent of the 
landlord. Pltf. did not ask for the declara- 
tion of trust, but commenced an action for 
the return of her deposit. At the trial it was 
held that the purchaser had failed to fulfil 
her part of the contract & was not entitled to 
the return of her deposit. Upon appeal it 
was contended for pltf. that the exercise of 
the option to take a declaration of trust 
would have caused a forfeiture of the lease, 
& her failure to exercise such option did not 
therefore amount to a breach of contract : — 
Held : the inability to obtain the landlord’s 
consent was specially provided for in the 
contract, & those provisions were binding on 
both parties. There had therefore been a 
breach of contract by pltf. & the deposit 


must be forfeited.— PiNCOTT v. Moorstons, 
Ltd., [1937] 1 All E. II. 613 ; 150 L. T. 139 ; 
81 Bol. 3b. 136, C. A. 

2091a. Default by purchaser — ^Liquidated damages 
less than deposit — ^Balanoe of deposit recover- 
able.] — Where on a contract for the sale of 
land a sum to be paid by way of liquidated 
damages is agreed, & is less than the deposit, 
the ijurchaser is, on a breach of the contract 
by him, entitled to the return of the balance 
of the deposit. — Sbnnbtt v. Rbndbll (1934), 
79 L. Jo. 98. 

2128. Add, Annotation : — Consd. Low v. Pry 
(1936), 152 L. T. 585. 

2151. Add, AnnotcUion : — Refd. Re Sand well Park 
CoUiery Go., Field v. The Co., [1929] 1 Ch. 
277. 

2153. Add. AnnotcUion : — As to (1) Consd. Re Sand- 
well Park Colliery Co., Field v. The Co., [1929] 
1 Ch. 277. 


PART VIII. SECT. 2, SUB-SECT. 8.-~K. 

f 1. .1 — ^Wher© the ct. Rives a 

purely equitable relief as In the case of 
resolsBlon of a contract Sc repayment 
of the moneys paid by the purchaser, 
the moneys will cairy interest from the 
date of the payment until the date of 
repayment, whenever repayment takes 
pliuse, but will not carry interest 
as a judgment. — S kinner v. James 
Stphonic Visible Measures, Ltd. 
(1927), 28 S. R. N, S. W. 20.— AUS. 

PART VIH. SECT. 2, SUB-SECT. 8.— G. 

sp. Form of action ,] — Clarke v, 
Anderson (1839), 4 Out. Dig. 7210. — 
CAN. 


PART VIII. SECT. 8. 

m (p. 242) t .] — ^When a 

contract of sale Sc purchase is put an 
end to by the vendor on the purohaBor's 
default. Sc it is silent as to the right in 
that event to retain or recover hack 
instalments of the purchase-money 
already paid, the purchaser can recover 
them from the vendor subject to the 
deduction of the amoimt of such loss 
as the vendor has suffered through the 
purchaser's failure to complete. — 
Stephenson u. Bromt.bt, [1928] 4 
D. L. R. 737 ; [1928] 3 W. W. R. 370 ; 
37 Man. L. R. 487.— CAN. 


o (p. 242) i. .] — Hagen v, 

Ferris (1916). 31 W. L. R. 661 ; 8 
W. W. R. 1039.— CAN. 


m (p. 243) i. .] — Instal- 

ments of purohase money, other than 
the depomt payable, upon a sale of 
land cannot be retained or recovered 
by the vendor after the contract has 
been determined by his election to 
treat the purchaser's default as a dis- 
charge. In such a case the contract is 
determined only in so far as it is 
executory. Sc the party in default re- 
mains liable for damages for his breach ; 
nevertheless, the contract being at an 
end. Instalments which are prepay- 
ments on account of the price of the 
land become repayable at law, in the 
absence of a stlpulatioD to the con- 
trary. Sc equitr relieves against such a 
stipulation. The liability of a surpty 
for an instalment is also discharged 
when the contract of sale Is so deter- 
mined, because the principal debt to 
which his obligation is accessory is 
extingul8hed.-^oDoNALD v. DBiJrNTS 
Lascelles, Ltd., [1933] Argos L. R. 
381: 7 A. L. J. 94 : 48 O. U R 476.— 
AUS. 


in (p. 243) ii. Fepudiation hy 

purckoacr.]— Where an agreement for 
the sale of land is silent as to what is 
to become of instalments of purchase- 


money already paid on the canoollatlon 
of the contract, the purchaser is not 
entitled to recover them from the 
vendor where the purchaser has re- 
pudiated or voluntarily abandoned the 
contract. — G reat West Life Ass'ob 
C o. «. Prairie Developments, Ltd., 
fl928] 3 W. W. R. 60].— CAN. 

ip. On cancellation — Necessity for 
express agTcsmeni. J—Cronholm r.CJoLE, 
[1928] 3D. L. R. 321.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 1. 

a j. Failure of vendor to perform 
oonditioTk-^ondition to leave bond on 
property.] — Freeman v. Maxwell, 
[1928] S. C. (Ct. of Sess.) 682.— SCOT. 


PART Vm. SECT. 4, SUB-SECT. 3.— 
A. (a). 


2151 vl, .) — The agree- 

ment for sale held to show an intention 
to sell the minerals as well as the 
surface ; Sc, since the vendor was 
unable to make title to the minerals, 
the purchaser was hold entitled to 
have the vendor's action for speclflo 
performance dismissed Sc to succeed 
on his counterclaim for rescission. — 


Knight Sugar Co,, Ltd. v. Webster, 
[1929] 4 D. L. R. 591 ; 2 W. W. H. 
605 ; 24 Alta. L. R. 174: revsd., 

ri930] S. C. R. 618 ; 4 D. L. R. 343.— 

CAN. 


8t. Vendor unable to give title — Public 
Works Act, 1908, «. 116.] — Upham v. 
Bardbbs. [19271 N. Z.L. R. 722.— N.Z. 


sw. Prior sale to another purchaser .] — 
Where a vendor of land under an agree- 
ment for sale maintalued in force a Judg- 
ment recovered against the purchaser 
for the purchase -money ho was held to 
have thereby continued the purchaser's 
right to pay the money, cure his default 
Sc reinstate the agreement : Sc where 
such right in the purchaser had been 
so continued Sc was existing at the 
time the vendor brought suit to enforce 
a subsequent eigreement with another 
purchaser, deft., for the sale of the 
same land Sc deft, had repudiated his 
agreement promptly on ulsoovery of 
said outstanding right in the first 
purchaser: — Held: the vendor could 
not succeed, even though he was able 
to make title at the time of the hear- 
ing. Pltf. 'a position was held not to 
have been improved by a clause in the 
acceptance of 

NL 

' 6 ; 

R. 


[19321 1 
78.— CAN. 


title by deft. — H arvey v. 
[1931] 3 W. W. R. 69 
D. L. R. 407 ; 40 Man, L. 


sx. Sale of commxrtmenls in mauso- 
leum — Vendor imable to give possession.] 
— ^Action to recover the purchase- 
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money alleged to be due under an 
agreement by which deft, agreed to 
purohase from pltf. oo. two compart- 
ments in a mausoleum to be erected 
by said co. In the E. Cemetery. Under 
a prior agreement between pltf. co. & 
the cemetery oo. the former had been 
given the right to erect the mausoleum 
on the land of the latter, Sc had pro- 
oeedod with its construction. The 
agreement between pltf. Sc deft, pur- 
ported to entitle the latter to " posses- 
sion " of definitely specified portions 
of the building on payment of the 
purchase-money : — Held : whether 
what pltf. agreed to sell Sc deft, to 
purchase was an interest in land, or a 
right in the nature of an easement, or 
a lloonco to use the compartments 
agreed to be sold, deft, was entitled 
to repudiate the contract, since pltf. 
under its agreement with the cemetery 
co., liad not. Sc had no right to call 
for, such a title to or right m the com- 
partments as would permit it to grant 
to deft, that uiurestricted possession " 
which the agreement with him called 
for. Moreover, the cemetery oo., 
which held the land under an agree- 
ment for sale, had not, at the time 
of the repudiation, any such title to 
the land, the use of part of which it 
purported to agree to give in per- 
petuity to pltf., & through it to the 
purchasers of compartments, as could 
be forced upon an unwilling purchaser. 
— Canadian Mausoleums, Ltd. v. 
Irwin, [1933] 1 W. W. R. 405 ; affd.* 
[1933] 3 W. W. R. 224.— CAN. 


Bz. Failure of vendor to register title.] 
— The neglect or refusal of a vendor 
under an agreement for sale to comply 
within a reasonable time with the 
purchaser's request that he reristcr 
his title pursuant to sect. 27 of Land 
Registry Act, R. B. B. C., 1924, 
entitles the purchaser to repudiate the 
agreement & to a decree of rescission, 
A purchaser under an agreement for 
sale cannot obtain both rescission 
thereof & damages. — Cox v. Whieldon , 
[1934] 3 W. W. R. 145; [19351 1 
D. L. R. 8 ; 48 B. O. R. 622.--CAN. 


PART vm, SECT. 4, SUB-SECT. 8 -C. 

h i. VVaiver.h-miopx r. 

Jewell, [1931] 2 W. W. ^90: - 
D. L. R, 873 ; 25 Alta. L. R. 464.— CAN. 


PART Vin. SECT. 4, SUB-SECT. 3. - 
D. (a). 


p. Hevsd., 15 Bask. L. R. 410. 

f I, ,j_Walkbb 

Elliott, [1931] 1 D. L. R. 420; 
O. L. R. 195.— CAN, 


r. 

(JO 




VoL XL — ^Sale o! Land. Cases 2182 — ^22ft8a. 


2182. To the existing paragraph add as follows ; — 
Sernble : if time had not been of the essence, 
pltf. would not, in an action for recovery 
of deposit, have been entitled to rely on the 
absence of any memorandum in writing of 
the contract. 

Add* Citation : — 139 L. T, 22. 

2199. Add. Annotation: — Distd. Re Belcham & 
Gawley's Contract, [1930] 1 Ch. 56. 

2215. Add. Annotation: — FoUd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 

2220. Add. Annotation : — Consd. Re Belcham 
Gawley’s Contract, [1930] 1 Ch. 56. 

2223. Add. Annotation : — Folld. Re Belcham Be 
Gawley’s Contract, [1930] 1 Ch. 66. 

2224. Add. Annotation : — Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 

2227. Add. Annotation : — Hefd. Sennett v. Rendell 
(1934), 79 L. Jo. 98. 

2231. Add. Annotation : — ^Refd. A.-G. v. Cohen, 
[1936] 2 K. B. 246. 

2233. Add, Annotation: — Refd. A.-G. v. Cohen, 
11937] I K. B. 478. 

2242a. Part of purchase-money & 

money spent on Improvements.] — C oknwai.!. 


V. Williams (1701), CoUes, 117 ; 1 B. R. 
209, H. L. 

2243a. Vendor — ^Notwithstanding right of 

resale.] — Deft, entered into an agreement to 
purchase certain freehold land & buildings 
together with the machinery, plant & 
utensils thereon. Clause 16 provided for 
completion on Aug. 31, 1933, with an option 
to deft, to complete earlier at a less price Be 
“if for any reason the actual completion 
of the purchase is delayed beyond Aug. 31, 
1933, then nevertheless on that date the 
purchase money . . . shall be placed on 
deposit . . . but the purchase shall in any 
event actually be completed not later than 
Sept. 15, 1933. . . Clause 16 provided : 
“ Should the purchaser fail to complete the 
said purchase in accordance with this agree- 
ment any deposit paid by the purchaser shall 
be forfeited to the vendors who may rescind 
the sale & resell the property either by public 
auction or private contract subject to such 
stipulations as they may think fit.*’ Deft, 
failed to complete the purchase in accordance 
with the agreement : — Held : the date, 
Sept. 15, 1933, fixed for completion was of the 
essence of the contract. Be as deft, had failed 
to complete the purchase Be had made it plain 
that he was unable to do so pltf. was entitled 


PART VIII. SECT. 4.. SUB-SECT. 3.— 

D. (b). 

f I, jfi ceriificcuejf — Agree- 

ment to sell land ** as described in certifi- 
cates.**] — McLean «, Standard Trusts 
Co., fl931] 1 W. W. R. 442 ; 2 I). L, li, 
463 : 26 Alta. L. H. 550.— CAN. 

% i, — — Value of crop.] — In ascer- 
taining whether an unfounded repre- 
sentation by a buyer or seller is open to 
redress in any form, the means of know- 
ledge of the parties must be considered. 
If the misrepresentation is on a subject 
peculiarly within the knowledge of the 
party making it & be relied on by the 
other party it may he legally cognisable, 
but where the facts are not only avail- 
able to the other party but also he 
applies or Ip able to apply unrestricted 
moans of injury, & is not induced to 
withhold Inquiry, the alleged mis- 
repi-osentation is probably no more 
than ** dealers* talk ** in which each 
party from his own standpoint of buyer 
or seller usually indulges. 

A purchaser of a farm sued for 
rescission of the contract of sale on the 
ground that ho had been Induced to 
buy by the vendor’s statement that 
the crop, which was then cut & included 
in the sale but not yet threshed, was 
worth a certain amount which, after 
threshing, proved to bo excessive, to 
the extent of about two & a half times 
its real value. The judge, who defilt 
with the representation as an innocent 
one, decreed resdis^on, & doft. ap- 
pealed : — JETeZd .* because of the appli- 
cation of the above principle, & also 
because of the difficulty In finding that 
a representation of that kind was one 
which was really relied on by pltf. & 
went to the root of the contract, the 
appeal should be allowed. — Rasch v. 
Horne, 11930] 1 W. W. R. 816; 3 
D. L. R. 647 ; 38 Man. L. R. 600 : 


PART VIII. SECT. 4. SUB-SECT. 3.— E. 

Restrictive covefumt — Disclosure 
of huUding oomnarU .**] — Oertoln land 
was sold subject to a special condition 
tbat the sale was made subject to 
luo existing building covenant which 
provides {inier alia) that no building 
inay be erects other than of brick or 
stone OP at cost of loss than £500.** 


The building covenant later disclosed 
on the title further provided, “ & no 
such building so erected shall bo used 
or occupied for any other purpose 
than a private dwelling-house *' : — 
Held : the phrase ** building covenant** 
did not primarily denote a covenant 
dealing only with the construotion of 
the building, but included a covenant 
dealing with its user, & therefore, 
there was a sufficient disclosure by 
the vendors. — S hbnstonb v. Hewson 
(N o. 3) (1929), 29 S. R. N. S. W. 377; 
46 N. S. W. W. N. 93.— AUS. 

PART VIII. SECT. 7. SUB-SECT. 1. 

r i. .] — A vendor suing a 

piuchaser in default under an agree- 
ment for tne sale of land is entitled to 
apply for personal Judgment with leave 
to issue execution thereon & with 
liberty to apply further In the event of it 
being found impossible to realise the 
amount of the judgment. This further 
relief may take the form of a sale of the 
land or roscission of the agreement, 
depending on what has been done 
under the execution Issued on the 
Judgment. — B uoklbt & Sohell v. 
Hkckert, C1932J 1 W. W. R. 831.— 
CAN. 

PART VIII. SECT. 7, SUB-SECT. 3. 

0 i, Sale of hotel licence.] — 

Held : the measure of damages was 
the difTerenco between the price agreed 
Sc the value of the land considered as a 
security for realising the deficiency in 
the sum contracted to be paid, less the 
amount of the deposit paid by the 
purchaser, & the net amoxmt of the 
compensation received by the owner 
under the Licensing Act. — S ummers 
e. CocKB. [19281 W. A. L. R. 115.-- 
AUS. 

PART VIII. SECT. 7, SUB-SECT. 4.— 
A. (o). 

2335 i. Revsd., 10 Alta. L. R. 478. 

sv. Auction fees.] — Pltf,, at an 
auction of certain property, was 
declared the purchaser, & he thereupon 

R aid the deposit & the auctioneer's 
jes, as provided by the conditions of 
sale. Tnose conditions oontained one 
in the usual form enabling the vendor 
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to rescind the contract If the purchaser 
made any objection or requisition 
which the vendor was unable or un- 
willing to remove or comply with. 
The sale broke down following the 
vendor’s reply to a requisition of the 
purchaser, the vendor having added 
that if the purchaser Insisted on the 
requisition he would rescind the con- 
tract, pursuant to the conditions of 
sale. This reply was, in the opinion 
of the ct., neither capricious nor un- 
reasonable. The purchaser replied 
stating that he insisted on his objection, 
& that he required the vendor to return 
iho deposit & the auctioneer’s foes. 
The vendor retumod the deposit, but 
not the auotionoer’6 foes, & the pur- 
chaser subsequently sued the vendor 
for the amount of thorn : — Held : as 
the only way in which the purchaser 
could recover these fees was as damages 
for broach of contract, & as there had 
been no breach of contract on the 
vendor’s part, the claim failed. — 
M‘Mahon V. Gaffney, [1930] I. R. 
576.— IR. 


sz. Effect on successful financing of 
building project .] — There had been 
referred to the Exchetiuer Ct of 
Canada a claim by claimants for 
damages from the Crown for its refusal 
to carry out an alleged contract for 
sale by the Crown of oeri-aln land, on 
which, combined with certain adjoining 
land, there was to be erected an office 
building, certain fioors of which were 
to bo leased to the Crown : — Held : 
kaving regard to the terms of the claim 
as mode Sc the form of the reference 
thereof to tho Exchequer Ct., &, to the 
evidence, insufficient weight had been 
given, in fixing the damages, to certain 
factors (including the absence of a 
lease to a certain Govt, department, on 
which proposed lease, as well as on the 
lease first above mentioned, the 
claimants had depended, as indicated 
in their claim) tending to affect 
adversely the claimants’ successful 
financing of the project. In fixing 
damages, the claimants wore entitled 
to a valuation of possibUltles or pro- 
babilities w^hlch, if beooming actualities, 
might have led to success of their 
project. — R. v. Dominion Building 
OOBPN., Ltd. & Foroie, [1935] 
S- C. R. 338 ; 4 D. L. R. 18,— CAN. 



Oases 2e48ft— 847Sa. English and Eufihe Digest Supplement. 


to treat the contract as brok^ &> to claim the 
damages suffered by the breach of contract. — 
Habolu Wood Bbiok Co., Ltd. v, Febbis, 
[1935] 2 K. B. 198 ; 104 L. J. K. B. 533 ; 153 
L. T. 241 ; 79 Sol. Jo. 502, C. A. 

2265. Add, Annotation: — ^FoUd. Harold Wood 
Brick Co. v, Ferris (1935), 79 L. Jo. 448. 

2277. Add, Annotaiion: — ^Held. British Russian 


Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B« 616. 

2287. Add, Annotation: — ^Refd. Curtis Moffat v, 
Wheeler (1029), 98 L. J. Oh. 374. 

2306. Add, Annotations : — Held. Curtis Moffat v, 
Wheeler, [1929] 2 Oh. 224; Barnes v.Oadogan 
Developments, Ltd., [1930] 1 Oh. 470. 


Part IX. — ^The Conveyance, 


2366. Add, Annotation : — ^Hefd. Bernard v, Williams 
(1928), 139 L. T. 22. 

2367. Add, Annotation : — ^Reld. Curtis Moffat v, 
Wheeler, [1929] 2 Oh. 224. 

2379a. .] — Re Ddrbant &; Stoner 

(1881), 18 Oh. D. 106 ; 45 L. T. 363 ; 30 
W. R. 87, 0. A. 

dnnotcUionB : — Held. Re Newton's Trusts (1882). 23 Oh. D. 

181 ; MfUer v, OoUins. [1896] 1 Oh. 573. 

2382. Add, Annotation : — ^Refd. General Medical 
Council V, I. R. Comrs., English Branch 
Council of General Medical Council v. Same 
(1928), 139 L. T. 225. 

2407. Add. Annotation : — ^Refd. Re Sharman & 
Meade’s Contract, [1936] 2 All E. R. 1547. . 

2409. Add, Annotation: — ^Refd. Hodges v, Jones, 
[1935] Ch. 657, 

2413a. .] — -The draft conveyance of certain 

property delivered by a purchaser to a vendor 
identified the property by reference to a 
plan to bo annexed to the conveyance. The 
vendor contended that the purchaser was not 
entitled to such a plan unless the purchaser 
paid the costs of the vendor’s surveyor, which 
the purchaser refused to do, & he suggested 
that the property coidd be satisfactorily 
identified by saying that it was known by 
a certain number in a certain street & was 
bounded by other properties similarly de- 
scribed. Tlie purchaser took out a sum- 
mons to have the question detenxiined : — 
Meld : the duty of a vendor is to convey 
under a description which is a sufficient & 
satisfactory identification of the land sold, 
& in the present case identification by 


reference to a certain number in a certain 
street was a sufficient & satisfactory identi- 
fication. — Re Sharman & Meade’s Con- 
tract, [1930] Oh.v755 ; [1936] 2 All E. R. 
1547 ; 105 L. J. Gh. 286 ; 155 L. T. 277 ; 80 
Sol. Jo. 689. 

2415. Add, Annotation : — ^Expld. Re Sharman & 
Meade’s Contract, [1936] 2 All E. R. 1547. 

2419. Add, Annotation : — Generally^ Held. Golden 
Horseshoes (New), Ltd. v, Thurgood (1934), 
150 L. T. 427. 

2458. Add the following para. ; — 

The words “ otherwise than by purchase 
for value ” in the implied covenant for title 
were not an exception from the covenant 
but were part of the covenant itself, & the 
onus was on pltf . to prove that the dedication 
was made by some person through whom the 
vendor claimed otherwise than by purchase 
for value. — Stoney v. Eastbourne Rural 
District Council, [1927] 1 Oh. 367, 

2459. Add. Annotation : — As to (3) Refd. Blay v. 
Pollard & Morris, [1930] 1 K, B. 628. 

2475. Add. Annotation : — Refd. Curtis Moffat v, 
Wheeler, [1929] 2 Ch. 224. 

2475a. Consent In favour of specified 

nominee.] — On a sale of leaseholds by an 
original lessee, completion in favour of a 
solvent nominee of the purchaser can be 
enforced, unless it is shown that the sale was 
gi'anted upon considerations purely personal 
to the purchaser, but the purchaser must join 
in the assignment for the purpose of guaran- 
teeing the performance of the covenants. 


PART IX. SECT. 1. 

fw. WheU passes by conveyance .] — 
Btuldings oreoted by the owner of land 
or ttse In the making of bricks held to 
form part of the realty, althonsh some 
of them were attached to the land by 
nothing but their own weight. They 
therefore became the property of deft, 
who became registered owner of the 
land in pursuance of the purchase 
thereof at a tax sale under the Assess- 
ment Act. (Certain machinery in said 
buildings was also held part of the 
MoChTTOHMON V, LtOHTFOOT, 
[1928] 2 W. W. B. 240.— CAN. 

■X* — -*-.1 — Wire fencing & fence 
poste erected or completed by the deft, 
while he ocoopled laud, previously 
rented to him, as purchaser under an 
i^talment agreement made with the 
Crown held to have become part of the 
soli, Ss therefore, to have passed to 
the Crown when the deft, gave up the 
agreement 5c surrendeied all hla Interest 
in the land to the (Drown, Sc to have 
l^me subsequently the property of 
the pltf. when he purchase ibe land 


from the Crown. — LaBOCHBLUC v. 
MaROHAND, [1928] 3 W. W. R. 731. — 

CAN. 


PART IX. SECT. 6, SUB-SECT. 1.— 
E, (a). 

•y. Reseripiion by reference to monu^ 
ments ,] — ^Apart from special statutory 
provisions, the description In a convey- 
anoe of land Is to be construed by 
reference to the monuments on the 
ground.— MoDoNAnD v, Knudsgebn, 
(19281 8 D. L. R. 242 ; [1928] 2 W, W. 
R* 577.— CAN. 


PART IX. SECT. 6, SUB-SECT. 1.— 
E. (0). 

si. Fixtures — What are .] — On the 
question whether a certain thing Is a 
fixture the position of an unpaid 
vendor with respect to a purchaser of 
the land, like that of a mt^. with 
respeet to a mtgor., is much stronger 
than that of a landlord where the thing 
is claimed by a tenant. Slnoe the 
Intention with which the thing was 
plaoed upon the land is one of the 
factors m determhiing said question 
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the inferenoe that the real intention 
was that the thing should bo a por- 
maneut improvement of the freehold 
is more readily to be drawn in the oaso 
of a purchfksor who placed the thln^ 
on land which he has agreed to buy or 
found it already there than It Is in the 
case where the thing Is plaoed upon tJjo 
land by a tenant. The thing in 
question in the present ease was a 
two-storey building with an attached 
lean-to, the whole resting on stones 
laid on the ground, therebelng a dirt 
cellar under the main huudlng.*'- 
Pkikofp V, BBtciHTWaxn (No. 2), {1932 ) 
1 W. W. R. 59 ; ID. L. R. 742 ; 
Man. L. R. 124.— CAN. 

sm. ™ — . Farminff mill.]-- 
Banporp V. BtrcKERFiRitPS, Ltd., 
[1932] 2 D. L. R. 804.— CAN. 


fn. Oil bumer,]^Jin oi> 

burner although only annexe to the 
freehold by slight attachment to 
furnace Sc by pipes Sc wires attaohoci 
to the wails of ibo house is a fixture.- 
Pkbs Oil Bitrnbbs, lm>* v, MuTOAt. 


VoL ZL.-5iite ot Laiil Cases 2475ii— 8686a. 


Pltf. 00 . agre^ to purchase from deft, 
property of which deft, was under-lessee. 
Her undeHease contained a covenant not 
to assipi without the tmder-lessor’s consent, 
not to be withheld in the case a responsible 
assignee. The under-lessor refused a licence 
to assign to pltf. co., but deg.’s solrs. were 
infomned that a licence would be granted 
to complete in favour of a specified nominee. 
The licence was in fact available, but deft, 
never formally applied for it ; & ultimately 
her solrs. returned the deposit paid by pltf. 
co., who thereupon brought this action for 
specific , performance ; — Meld : deft, could 
be compelled to complete in favour of the 
specified nominee. 

^ Lord Cairns indeed seems to have con- 
sidered that, if the phrase [subject to the 
title being approved by our solrs.] meant 
what the Ot. of Appeal thought it meant, 
it would follow that the purchaser was at 
liberty through the medium of his solr. to 
decline the title from mere caprice ; but none 
of the judges accepted this extreme view. 
It is reasonable, they thought, to imply good 


faith as a necessary ingredient. On the 
other hand, it seems to be putting an undue 
strain on the words to construe thorn, when 
used by a layman, as connoting not the 
approvm of his own solr., which is their plain, 
ordinary meaning, but the decision of a ct, 
of justice after an unknown delay & at an 
unascertainable cost (Maugham, J.). — Curtis 
Moffat, Ltd. v. Wheeler, [1929] 2 Ch. 224 ; 
98 L. J. Ch. 374 ; 141 L. % 638. 

Jnnotntim .•—Befd, Canoy v, Leith, [1937] 2 All E. R. 532. 

2483. Add, Annotation: — Refd. A.-O. v. Cohen, 
[1936] 2 K. B. 246. 

2487. Add, Annotation : — Refd. Re Gower’s Settle- 
ment, [1934] Ch. 366. 

2506. Add, Annotation: — Refd. TroUope (Geo.) & 
Sons V, Martyn Bios., [1934] 2 K, B. 436. 

2530a. Right to give directions as to application of 
purchase-money — Application of Law of 
Property Act, 1925 (c. 20), s. 27.] — Be 
Wight & Best’s Brewery Co., Ltd.’s 
Contract (1928), 73 Sol. Jo. 76. 

2564. Add, Annotation : — Consd. Tsang Chuen v, 
Li Po Kwai, [1932] A. C. 715. 


Part X. — Title Deeds. 


2571. Add. Annotation : — Consd. Clayton v. 

Clayton, [1930] 2 Ch. 12. 

2576. Add. Annotation : — ^Refd. Clayton v. 

Clayton, [1930] 2 Ch. 12. 

2588. Add, Annotation : — Consd. Clayton v, 

Clayton, [1930] 2 Ch. 12. 

2596a. Statutory acknowledgment — ^Purchase from 
administrator.] — In view of Administration 
of Estates Act, 1926 (c. 23), s. 36, which pro- 
vides for the indorsement, after. Jan. 1, 


1926, on the probate or letters of adminis- 
tration of notices of assents or conveyances 
of a legal estate by a personal representative, 
a purchaser of real estate can now require a 
vendor to include a probate or letters of 
administration in such statutory acknow- 
ledgment for production & delivery of copies 
of muniments of title as the vendor may be 
bound to give . — Rs Miller & Pickebsgill’s 
Contract, [1931] 1 Ch. 611 ; 100 L. J. Ch. 
267 ; 144 L. T. 636. 


part IX. SECT. 7, SUB-SECT. 1, 

ip. Pr<n>i9ion for payment by vendor.] 
— A purobaser is ordinarily expected 
to prepare his own oonvoyance, hut 
where an agreement for sale provides 
that It is to be prepared at the expense 
<^f the vendor, the ordinary rule does 
not apply. — Oonsomoated Press, 
Ltd. V. ,f. E. Gibbon, U933] 3 D. L. H. 
(M; O. K. 458.— CAN. 


PART IX. SECT. 8, SUB-SECT. 3. -A. 

•*. Crop-payment plan — Conversion 
of crop — Liaoiliiy of purchaser ,] — 
Groves v, Hull (Alta.), [1926] 2 
D. L. R. 640 ; [1926] 1 W. W. R. 910. 
—CAN. 

sa. Agreement by purchaser to pay a 
certain sum it to take over a loan of 
spe^dfled amount — Loan of stmUer 
amount — Subsequent agreement by pur- 
mmer to pay difference — Action for 
nalance of purchase price .] — Longo- 
bardi V. LABiaN (1928), 28 S. R, 
N. S. W. 248 ; 45 N. S. W. W. N. 64.— 
AUS 

BC. Pa'f/ment by instalments — New 
figiyenumt by executors — Jieduetion^ 
^SetthTnent of Debts Act, 1936.]— 
Exons. V, Victoor’s Kxous., 
1937 1 W. W. R. 121 ; 6 F. L. J. 
(Can.) 29l.-^AN, 

yd. ~ — . Default — IdmitaUon of 
omon,]— Reap, was the vendor of 
the land which apj)lt, had agreed to 
purchase in Aug. 1927 for £200, pay- 
able by a deposit of £5 8c monthly 
instalments of £1, The last payment 
was made in Oot. 1927, & the action. 
)'^**’'^,.^nnneneed in June 1935, The 
conditions of sale provided (inter alia) 


that if at the end of five yeaix from 
date of the contract any portion 
of the puiKJhasc-monoy remained nn- 
pawl ,it should ^at ont'o become due 
& payable ; Uiat if default should bo 
made in payment of any instalment tlie 
vendor might rescind the omitracit, 
soli the land, & rectiver any deficiency 
against the pujx'haser ; or at the 
oi»tlon of the vendor the whole of tiie 
pureliJiKe-tnoney ‘should immediately 
l)eeome due, payable & reeov(?rah!o ; 
that, tiic vendor might, without waiving 
re«<;iiKling the contract or any ecui- 
d it ion, recover any instalment of 
purchase -money as it beeaim^ due ns 
if such instalment were a He])arate 
debt. Time was of the c‘ssonee of the 
contract. The vendor did nothing to 
indicate any intention to exercise ti^e 
“ oidlon ** : — ffeUl ; on the first default 
in paying an Instalment, the resp. had 
the right to sue for the balance of tiu* 
debt. 8c the sfntnto then comm(UK;t?d 
to nin. — Falzon v, Adklaxj>e X)e- 
VEr40 PMENT Ltd., (19361 S. A. S. R. 
93.— AUS. 


PART IX. SECT. S. SUB-SECT. 3.— 
B. (a). 

Bd. Judgment for payment by instal- 
ments — Applicalwn for extension of 
time — No jvHsdidion to order ,] — Com- 
munity Deveiaxpment Co., Ltd. v, 
MYERS, [1933] 3 W. W. K. 283.—OAN. 


PART tX, SECT. 8, SUB-SECT. 3.— 

B. (0) I. 

i, Mffeet of death of apewf.!-— 

(1) In view of the course of dealing 
adopted by the parties to an agi*o^ent 
for the sale 8c purobose of land : — Rdd : 


a private banker, to whom the pur- 
chaser made the cash payment & the 
payment agreed to be deposited pend- 
ing the clearing of the title, was a 
trustee owing duties to both parties. 
(2) A clear title was obtained by the 
banker & delivered to the purchaser, 
but before the vendor obtained pay- 
ment from the banker of the full 
amount of the purchase -price deposited 
with him the l>anker died & his olBce 
closed its doors. The vendor, having 
failed to obtain the balance of the 
purchase-money, sued the purchaser 
therefor : — Held : the loss which had 
occurred must be borne by the vendor. 
— STUfTco v, Fahn, [1931] 1 W. W. R. 
268 ; 2 I). L, R. 237 ; 25 H, h, R. 235.-- 
CAN. 

PART IX. SECT. 8, SUB-SECT. 3.— 
B. (0) ii. 

2532 i. Authority to receive purchase'^ 
money,] — Where the vendor's solicitor 
appropriated the purchase -money to 
hJs own use : — Held : the solr. was 
agent for the vendor, who must bear 
the loss. — C heeseman v. Corey (1913), 
13 E. L. R. 469 ; 16 D. L. K. 445.—- 
GAN. 

Payment to solicitor by cheque — 
Conversion by solicitor — Effect on right 
of aefion.]— LEWIS v. Jby, (19341 3 
D. L. R. 228 ; O. R. 807.—CAN. 

PART IX. SECT. 8, SUB-SECT. 3.— 
D. (a), 

Bb. Cmvcuance to trustee — Agreement 
for sale by holders of equitable estate — 
Party entitled to purchase-money.}- ■ 
" (1892); 2a 

S. 0. R. 714,-~CAN. 
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Part XI. — Position of Parties after Completion 


2602. Add, Annotation : — Consd. Ee Union of 
London & Smith's Bank, Ltd. Conveyance, 
Mhos V, Easter, [1933] Ch. 611. 

2605. Add, Annotation: — ^Aprovd. Ee Union of 
London & Smith’s Bank, Ltd. Conveyance, 
Miles V, Easter, [1933] Ch. 611. 

.2605a. .] — ^Where on a sale other- 

wise than under a building scheme a restric- 
tive covenant is taken, the benefit of which 
is not on the sale annexed to the land retained 
by the covenantee so as to run with it, an 
assign of the covenantee’s retained land can- 
not enforce the covenant against an assign 
(taking with notice) of the covenantor unless 
he can show (i.) that the covenant was taken 
for the benefit of ascertainable land of the 
covenantee capable of being benefited by 
the covenant, & (ii.) that he (the cove- 
nantee’s assign) is an express assign of the 
benefit of the covenant. But when the cove- 
nantee has once parted with the whole of 
his retained land he cannot thereafter 
effectually assign the benefit of the covenant. 
— Ee Union op London & Smith’s Bank, 
Ltd.’s Convbyajstce, Miles v, Easter, [1933J 
Ch. 611 ; 102 L. J. Ch. 241 ; 149 L. T. 82, 
C. A. 

Annotaiion: — Consd. Drake v. Gray, [1936] 1 All E. R. 303. 

2608a. Covenant by vendor to cleanse cesspool — 
Work carried out by local authority — Rate 
levied on purchaser — Liability of vendor for 
reimbursement.] — Musseti’ v, Standen 

(1935), 79 Sol. Jo. 816. . 

2614. Add, Annotation : — Refd. Grant v. Edmond* 
son (1930), 143 L. T. 749. 

2615. Add, Annotation : — Consd. Grant v, Edmond- 
son, [1931] 1 Ch. 1. 

2618. Add. Annotation ; — Consd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

2623a, Covenant for Joint user of cistern — ^Con- 
struction.] — Hey V, Appleyard (1856), 24 
L. T. O. S. 310. 

2625. Add. Annotation : — Consd. Ee Belcham & 
Gawley’s Contract, [1930] 1 Ch. 66. 

2626. Add. Annotations : — Consd. Ee Union of 
London & Smith’s Bank, Ltd. Conveyance, 
Miles V, Easter, [1933] Ch, 011. Refd. Clore 
V. Theatrical Propei-ties, Ltd., & Westby 
Co., [1936] 3 All E. R. 483. 

2633. Add. Annotation : — ^Refd. Hodges v, Jones, 
[1935] Ch. 657. 

2633a. Covenant by purchaser with 

himself & others — ^Effect of Law of Property 
Act, 1925 (c. 20), s. 82.] — In 1904, three 
persons, B., H. &S., were the tenants in com- 
mon in fee simple of certain land intended to 
be laid out in plots as a building estate. 
After several sales had taken place, the 
remainder of the land was in 1906 offered for 
sale by auction subject to certain stipula- 
tions, one of which was that every purchaser 
should covenant with the vendors, & so that 


every person for the time being entitled to 
any estate in the lands should have a right to 
the observance of such stipulations so far as 
they related to the covenantors’ property or 
plot or plots as follows, namely (inter alia)^ 
that not more than two dwelling-houses 
sliould be erected on any one plot. N( 
the property was sold at this auction, but in 
Fob. 1907, B., H. & S. (the vendors) sold to 
one of themselves, namely, B., Lots 23, 24 
& 25, & 46 to 61 inclusive. These lots were 
conveyed by two separate conveyances each 
dated Feb. 20, 1907. The heibendum in each 
conveyance to B. was in each case to be, 
“ subject nevertheless to the . . . covenants 
by the purchaser (i.e., B.) hereinafter con- 
tained.” These were in each case as follows ; 
“ The purchaser . . . doth hereby for him- 
seK . . . covenant with the vendors . . . 
(owners for the time being of any of the lands 
now or formerly part of the vendors’ estate 
of which the said hereditaments form part 
& so that every person for the time being 
entitled to any estate in any such lands shall 
have a riglit to the observance & fulfilment 
of the stipulations in Part II. of the second 
schedule so far as they relate to the said 
hereditaments . . . hereby granted) that the 
stipulations last aforesaid shall be observed 
BO far as they relate to the hereditaments 
last aforesaid.” This Fart II, contained 
(inter alia) the covenant referred to as one 
of the stipulations in the above-mentioned 
conditions of sale. In July, 1907, B., H. & 
8. sold to pltf. part of the property offered 
for sale by auction in 1906, namely, Lot 26 & 
part of Ijot 27. Fltf. covenanted with the 
vendors to perform & observe certain stipula- 
tions therem set out which wore (inter alia) 
similar to those in the particulars & con- 
ditions above referred to in the abortive sale 
by auction in 1906. Further lots were sub- 
sequently sold by B., H. & 8. to various 
purchasers. In 1933, B. agreed to sell part 
of Lot 25 (the remainder having been 
previously disposed of) to deft., & the land 
was duly conveyed without any reference to 
the stipulations sought to be imposed by the 
conveyance to B. in Feb. 1907. Deft, having 
commenced to erect four houses on his plot 
of land, pltf. began an action for an injunction 
to prevent him from evicting more than two 
houses, & for damages : (1) on the 

question whether a building scheme existed 
when pltf. purchased his land in July, 1907, 
& if so, to what land it related ; as regards the 
covenants contained in the conveyance by 
B., H. & 8. to B. alone in Feb. 1907, although 
they were in form with B., H. & 8. jointly, 
although each of the covenantors had at 
that time a separate interest in the land 
retained, it was not possible to treat them as 
joint & several, &; they were therefore void & 
unenforceable at the time they were entered 
into. It foUowod therefore that no restric- 
tive covenants were in existence relating to 


PART XI. SECT. 2. SUB-SECT. 8.— B. 

n i. Covenant for supply of water, 1 

— RofiAMCrND V. FORGIB (1871), 18 
Or. 370.— CAN. 


PART XI. SECT. 2, SUB-SECT. 1. 

o. affd. [1928] 3 D. L. K. 491 ; [1928] 
R. 307 ; 23 Alta, L. R. 474.— 


2 W. 

CAN. 


• 0 . Covenant against aasigninent — 
Wceiver.] — Peikofp v, Fa.xsnexi, 
Brigbtwidll V. Pbikoff. [1929] 4 
D. L. R. 1077 ; 1 W. W. R. 931 ; 38 
Man. L. R. 151.— CAN. 
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any part the land offered at the 190d auction 
at the date when pltf . purchased his plots in 
July, 1907 ; & as no subsequent covenants 
were entered into, no building scheme ever 
therefore came into existence ; (2) there was 
nothing in Law of Property Act, 1925 (c. 20), 
8. 82, which would enable the ct. to hold that 
what was insufficient to create a scheme in 
1907 must by virtue of the sect, be deemed 
from Jan. 1, 1926, to have constituted a 
building scheme as from the earlier date or 
any intermediate date. The action therefore 
faded. — Ridley v. Lee, [19361 Ch. 691 ; 
104 L. J. Ch. 304 ; 163 L. T. 437 ; 61 T. L. R. 
364 ; 79 Sol. Jo. 382. 

2641. Add. Annotation: — ^Refd. Ridley v. Lee, 
[1935] Ch. 691. 

2645. Add, Annotation : — Retd. Hodges v, Jones, 
[1936] Ch. 657. 

2646. Add. Annotations : — Refd« Chatsworth 

Estates Co. v. Pewell, [1931] 1 Oh, 224; 
Ridley v. Lee, [1936] Ch. 691. 

2658a. Separate covenant with assignees of vendor 
— Owners of adjacent land — Enforcement by 
successors.] — ^By a conveyance dated Apr. 21, 
1887, & made between the Ecclesiastical 
Oomrs. for England of the one part & one 
H. G, G. of the other part, a freehold house 
& land known as “ W. H. House ** were con- 

, veyed to H. G. G. By the conveyance 
H. G. G. for himself & his assigns & to the 
intent & so as to bind not only himself 
. . . but also all future owners & tenants of 
the said land thereby convey^ed or any part 
thereof & so that the obligations, provisions 
& restrictions thereinafter expressed & con- 
tained might run with & bind the said land 
every part thereof into whosesoever 'hands 
the same might come covenanted with the 
Ecclesiastical Comrs. & their successors & 
also as a separate covenant with their assies 
owners for the time being of the lands adjoin- 
ing or adjacent to the said land thereby con- 
veyed to observe & perform a number of 
restrictive covenants. There was no build- 
ing scheme affecting W. H. House or the 
surrounding land. There were several other 
plots of freehold land & houses adjoining 
or near to W. H. House which had been 
conveyed by the original vendors, the 
Ecclesiastical Comrs., to various purchasers 
before the date of the conveyance of Apr. 21, 
1887, & had subsequently been assigned by 
those pui'chasers. The estate owners of 
W. H. House & land took out an originating 
summons for a declaration that the said 
house & land were no longer subject to any 
of the restrictive covenants contained in the 
1887 conveyance, or in the alternative that it 
might be determined whether the said 
restrictive covenants or any & which of 
them were enforceable, & if so by whom. 
Resps. included the successors in title to 
some of the houses & land which had been 
sold by the Ecclesiastical Comrs. before the 
date of the deed of Apr. 21, 1887. Some of 
these adjoined W. H. House & land & others 
were near but not actually adjoining thereto; — 
Held : on the true construction of the 


covenant, the land referred to as “ adjaccint 
included certain plots of land near to but not 
adjoining W. H, House, & the original 
covenantees who were purchasers of the land 
so held to be adjoining or adjacent to W. H. 
House & the present owners of such land were 
entitled to enforce the covenants, although 
the original covenantees were not parties to 
the conveyance of Apr. 21, 1887. — Be 

Ecclesiastical Comks. foil England’s Con- 
veyance, [1936] Ch. 430 ; 105 L. J. Ch. 

168 ; 155 L. T. 281. 

Anntdation •Be!d. White V. Bijou Mansions, Ltd., [1937j 
3 AU E. R. 269. 

2661. Add. Annotation : — Refd. Hodges v. Jones, 
[1935] Ch. 657. 

2664. Add. Annotations : — to (1) Folld. Be 
Suimyfield, [1932] 1 Ch. 79. Consd, Be 
Union of London & Smith’s Bank, Ltd. Con- 
veyance, MUcb V. Easter, [1933] Ch. 611. 
Distd. lie Ballard’s Conveyance, [1937] Ch. 
473. As to (2) Refd. Drake v. Gray (1930), 
156 L. T. 145 ; Zetland (Marquis) Zet- 
land Estates Co. v. Driver, [1937] 3 All E. R. 
795. 

2665. Add. Annotation : — As to (2) Folld. Be 
Sunnyfield, [1932] 1 Ch. 79. 

2665a. Of part of land retained.] — In a 

deed by which certain lands held by trustee 
on trust for sale were partitioned among the 
beneficiaries the trustees “ for themselves 
&> their assigns to the intent & so that the 
covenants hereinafter contained shall be 
binding on the lands & premises hereby 
assured into whosesoever hands the same may 
come . . . covenant with the respective 
pai'ties ... & other the owners or owner for 
the time being of the remaining heredita- 
ments so agreed to be partitioned as afore- 
said & not hereby assured that the trustees 
their hens & assigns will at aU times hereafter 
perform &; observe the restrictions & stipula- 
tions set out in the said sched. hereto so far 
as they concern the lands hereby assured.” 
One of the restrictions as set out in the sched. 
prohibited the erection on any plot of a house 
of less than a defined cubical content. Pltf. 
lurchased a strip of one portion of the 
partitioned land, & deft, purchased a strip 
of another poition. Deft, having erected a 
house on tlie land purchased by her of less 
than the defined cubical content, pltf. 
claimed a declaration that he was entitled 
to enforce the r(\stricUve covenant against 
her ; — Held : the words “ the owners or 
owmer for the time being of the rema in i n g 
hereditaments so agreed to be partitioned as 
aforesaid ” showed a clear intention to annex 
the covenant to each & every portion of the 
partitioned land *, • the benefit of the covenant 
ran with each & every part ()f the land ; & 
therefore pltf. was entitled to the declaration 
claimed & to an injunction restraining any 
further breach. — Drake v. Gray, [1936] Ch. 
451 ; [1936] 1 All E. R. 363 ; 105 L. J. Ch. 
233 ; 155 L. T. 145, C. A. 

2665b. -] — 111 192S the tenant for life of 

certain settled lands soJd & <umveyed in fee- 
siinplf) part of the settled land to a purchaser. 


PART XL SECT. 2 , SUB-SECT. 4.— A. 

•f. J'uHsdSMm of Munioip(d 
Public VttXiiy Board .} — ^Although the 


Municipal & Public Utility Boara la 
empowered to vary or vacate building 
restriotioiis, it has no jurisdiction to 
set aside or vary a judgment of the ct. 

16 


f lvlng eifcct to such a rostrlctlou. — 
tUMBLE c. Rowlin, (iDSf)] 1 W. W. R. 
237 ; 2 D. L. R. 402 ; 43 Man. L. R. 
116— CAN. 
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who by the conveyance entered into a cove- 
nant with the vendor, declared to be for the 
benefit & protection of such part or parte of 
the settled lands (a) as shall for the time 
being remain iinsold or (6) as shall be sold 
by the vendor or his successors in title with 
the express benefit of this covenant,** that 
(inter alia) nothing should be ** done or 
permitted thereon which in the opinion of the 
vendor may be a public or j)rivatc nuisance or 
prejudicial or detrimental to the vendor &- 
the owners or occupiers of any adjoining 
pi'operty or to tJie neighbourhood.** In 
the 8ched,, which set out this stipulation, the 
term “ vendor *’ was to include, where, the 
context so admitted, his successors in title. 
CJertain parts of the land so described were 
contiguous to the land sold & others more 
than a mile distant. In 1929, on the death 
oi the vendor, pltf., his son, became entitled 
in possession as tenant in tail male to the 
unsold portions of the settled estates, & in 
1936 he brought an action to restrain the 
tlum owner of the land sold, on which a shop 
bad been erected, fi-oiii selling fried flsli there 
for consumption off the premises, being of 
opinion that this was detrimental to the 
neighbourhood & to his own property, though 
it was not sought to establish that it was a 
nuisance : — Held : ( 1. ) pltf. was not a pei*son 
Willi whom the covenant was puiported to be 
made &, therefore, could not enforce it by 
vutuc of sect. 56 (1) of I^aw of Property 
Act, 1026 (c. 20) ; (2) a covenant could be 
made to run with land until it changed 
ownership on sale thereafter only if tht^re 
were an express assignment ; (3) inasmuch 
as the covenant did not touch or concern 
the whole of the land to which it was sought 
to annex it, the attempted annexation failed ; 
(4) accordingly, the covenant was not en- 
forceable by pltf. — Z etland (Mabquess) v. 
Durv^EK, [1937] Oh, 65J ; [1937] 3 All E. K. 
795 ; 106 L. J. Oh. 379; 157 L, T. 447 ; 63 
T. L, K. 996 ; HI Sol. Jo. 669. 

2667« Add, Annotatiofis : — Consd. Be Union of 
‘ London & Smith*s Bank, Ltd. Conveyance, 
Miles V, Easter, (1933] Ch. 611; Clore 
Theatrical Properties, Ltd., & Westby (k),, 
[1936] 3 All E. K. 483. Refd, Grant v. 


Edmontison (1930), 143 L. T. 749; I^eney 
(Alfred) & Co. v. Whelan (1930), 20 Tax Gas, 
321. 

2676a- Must eonoern whole land.]— Where a 

restrictive covenant purports to have been 
annexed to land so as to run with it, & does 
not in fact “ concern or touch ** the whole 
of the land, the annexation is ineffective, Sc 
the covenant does not run with the land Sc 
cannot be enforced by any owner of the land 
other than the cujvenantee. Even if there 
is some part of the land which the covenant 
does “ concern or touch,*’ the ct. will not 
sever it Sc treat it as annexed to that part. — 
lie Ballard’s Conveyanoe, [1937] Ch. 473 ; 
[1937] 2 All E. R. 601 ; 106 L. J. Ch. 273 ; 
157 Li. T. 281 ; 53 T. L. R. 793 ; 81 Sol. Jo. 


Annatalion : — Ccnsd. Zetland (Mai'quoss) Sc Zetland Estates 
(Jo. ?;. Driver, [1037] 3 All E. K. 79.5. 

2688a. .1 — Stevens v. Willing Sc Co., 

Ltd. (1929), 167 L. T. Jo. 178 ; 67 L. Jo. 223; 
[1929] W. N. 63. 

268db. Coal-shed.] — Certain property was 

sold subject to a restrictive covenant which 
provided that the owner for the time being 
would not at any time erect any building on 
a certain part of the property. There was a 
coal-shed, a wooden structure on a concrete 
foundation, on part of the premises not 
subject to the covenant. The owner of the 
land liad this shed carried to the pdrt of- the 
premises subject to the covenant, where it 
stood directly on the ground without any 
foundations : — Held : the owner had not 
erected a building within the covenant. — 
Gardiner v, Walsh, [1936] 3 All B. R. 870 ; 
81 Sol. Jo. 

2686. Add, Annefafiorw FoUd. Ee Sunnylield, 
[1932] 1 Oh. 79. Consd. Be Union of London 
Sc Smith’s Bank, Ltd. Conveyance, Miles v. 
Easter, [1933] Ch. 611 ; Drake v. Gray, [1936] 
1 All E. R. 363. Reid. Lency (Alfrt^d) & Co. 
V. Whelan (1936), 20 Tax Cas. 321. 

2697. Add. Annotation: — Consd. A.-G. v, Poole 
Corpn., [1936] 3 All E. R. 862. 

2698. Add, Annotation: — Consd. Sunderland & 
South Shields Water Co. v, Hilton (1928), 97 
L. J. K. B. 516. 


PART XI. SECT. 2. SUB-SECT. 4.— B. 

2666 vlU. — — ^Wankk v, 

Thols, [19281 2 D. L. R. 793: [1928] 1 
W. W. it. 903.— CAN. 

2666 ix. .]— A provision 

in an agreement for the sale of land 
that no asfilflpcpxient thereof by the 
purchaser ahsul be valid unless for the 
purchaser’s entire interest Sc unless 
approved by tbe vendor in writing, is 
bmding on any one who claims against 
the vendor through tbe purohaser : 6c 
a person who, i^thout the vendor’s 
knowiedge, has entered into an agree- 
ment with the purchaser which does 
not satiE^ said reauirements cannot 
acquire thereunder any right against 
the vendor which vdll affect pre- 
iudicially the vendor’s rights under his 
contract, or in the land covered by 
that oontraot ; &, th^efore, he cannot 
maintain a caveat against the vendor.^ 
McAvoy V. Bqtal Bank of Oanapa 
& Interior Trust Co., [193$] 3 
W. W, R. 433.— CAN. 

PART XI. SECT. 2, 8UB-«^T. 4.- 
0 . (a) i. ^ 

d I. “ Rwwmom TPheffter 

verandah or jjorch.)— JBe OahTBELL Sc 


CowDY, [19281 1 D. L. R. 1034 ; 61 
O. L. R. 645.— CAN. 

d ii« ’* Duplex house ” — Whether 

detached tesidence,) — Re Toronto 
General Trusts Corpn. & Crowley, 
[1928] 4 D. L. B. 609 ; 62 0. L. B. 
593.— CAN. 


PART X!, SECT. 2, SUB-SECT. 4.— 
C. (a) U. 

82 . Covenant to erect ** ftotese • 
G'aroFe*]— Pltf. & another sold certain 
property to deft, subject to the con-^ 
aiUon that deft, erect a house of certain 
value thereon whieh would not be 
within less than six feet from the west 
side of tihe lot so sold: — Hdd: the 
word ” house ” as so used inoluded the 
ordinary outbuildings, Sc, therefore, 
pltf. was entitled to an Injunction 
restraining deft, from proeeedlng with 
the buMmg of a garage.— M illiken 
». YotrNoni928) 3 W. W. B. 647 ; on 
appeal, [1999] 8 U. L. B. 64 ; 1 W, W. K. 
213; 23 8. L. B. 370.— CAN. 

PAHt XL SECT. 8. SUB-SEOT. 4.— 
0 . (a) hi. 

fSBM I. What conatikUes hreadk-^ 
ResMcHon to simdte dwminffSlock of 
/fate,}— A buadlng two storeys in 

16 


height & structurally divided Into eight 
self^outained flats, with a carriage- 


way or passage in the middle of 
building, & a roof aa one oonstructional 
unit over all, Sc having the entrances 
to all the flats contained In a common 
portioo. constitutes more than ” one 
house’’ within the meaning of a 
covenant not to erect more than one 
house.— Ex p. High Stanparb Oon- 
STRuenoNS, Ltd. (1928), 29 S. R. 
N. S. W, 274 ; 46 N. S. Wa W, N. 76.— 
AUS. 

26^8 U. ■ ■ ■ ■ — ■! ■■ — r-q jh** 

owners of a suburban property laid 
out the lands for sale in lots aeoordlng 
to a plan of sohdiviaion. Lots were 
sold at different times* Each iw- 
ohaser covenanted with the vendors 
that he would not build on any one lot 
more than one house or dwelling. Tho 
owner of one of the lots, who was the 
successor in title of the original pur- 
chaser Sc bad taken with norice of the 
covenant, proposed to erect a bulkUng 
comp:^ing four residential flats in- 
tended for ooempation by separate 
households. Pltfa, who owned two 
other lots & were suooeeeora in title 
to the orlgipsi purdhw, soi^ht an 
inunction ;—lrem / the erection of 
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2700« Add* AfifWictHons Sundorlimd & 

South Shidlds Water Oo. v. Hilton (1928), 97 
li* J* K. B« 616. ReM« Towle v* Improved 
Industrial Dwellinga Oo., [1931] 1 K. B. 268. 

2701h« Covenant against building bungalow>-> 
Meaning of ** bungalow/’] — A conveyance 
contained a covenant by the purchaser “ not 
to erect more than one bungalow ” on the piece 
of land conveyed : — Held : a bungalow was 
a building of which the walls, with the 
exception of any gables, were no higher than 
the ground door, & of which the roof started 
at a point substantially not higher than 
the top of the w^ of the ground floor, & that 
it was immaterial in what way the space in 
the roof of the bmlding so constructed was 
used. — Ward v. Paterson, [1929] 2 Oh. 396 ; 
46T. L, R. 619; 98 L. J. Oh. 446 ; 141 L. T. 
683. 

2708* Add* Annotation : — ^Refd. Hodges v* Jones, 
[1936] Oh. 667. 

2705a. .] — ^Pltf. & deft, both derived title to 

their respective properties from a conunon 
predecessor who on his own purchase of both 
properties in 1876 had covenanted with his 
vendors not to erect any dwelling-house at a 
less cost price than £1,200. In 1927 deft, 
built houses at prices exceeding these 
amounts, but these houses, owing to the great 
increase of building prices since 1876, were 
not of the type indicated by the prices of that 
date. Pltf. sued for an injunction ; — Held : 
even if pltf. had been entitled to enforce the 
1876 covenants against deft., failing allega- 
tion & proof of a building scheme at that date, 
he could not do so, deft, had notin fact broken 
those covenants, which, on construction, 
related to the biding prices ruling at the 
time the houses were actually erected. — 
Grant v. Derwent, [1928] Oh. 902 ; 97 

L. J, Oh. 434 ; 73 Sol. Jo. 59 ; 27 L. G. R. 
139 ; affd* on other grounds, [1929] 1 Oh. 
390, 0. A. 

2711. Add. Annotation: — Refd. Whit^e v. Bijou 
Mansions, Ltd., [1937] 3 AU E. K. 269. 

2722, Add. Annotation: — Dlstd. Re Union of 
London & Smith’s Bank, Ltd. Conveyance, 
Miles V. Easter, [1933] Oh. 611. 

2728, Add, Annotation: — As to (3) Dlstd. Re 
Union of London ^ Smith’s Ba^, Ltd. Con- 
veyance, Miles V* Easter, [1933] Oh. 611. 

2751# Add* Annotation .*-*-Ck>nsd. Grant v* Edmond- 
son, [1931] 1 Oh. 1. 

2757. Add* Annotations: — Consd. Southwark 
Revenue Officer v* Hoe (R.) & Oo. (1930), 143 
L. T. 644. Refd. Shaw v* Public Trustee 
(1929), 141 L. T. 466; New Plymouth 
Borough Ootmcil v, Taranaki Electric Power 
Board, [1933] A. O. 680, 

2764. Add* Annotation Refd. Foley v. Olassique 
Coaches, Ltd., [1934] 2 K. B. 1. 


A. Agreement for exclusive right to supply 
petrol — ^Whether In restraint of trade.>-~By 
an agreement in writing pltf. agreed to sell 
Sd defts. to purchase a piece of land, adjoining 
other land belonging to pltf., which defts. 
intended to use for their business as motor 
coach proprietors. The sale was made sub- 
ject to deAs. entering into another agreement 
to purchase from ^Itf. all the petrol required 
for their said business. On lihe same date 
that second agreement, described- as supple- 
mental to the first, was executed, which, 
after reciting that pltf. was the proprietor of 
a petrol-filling station on the land rained 
by him, provided that defts. would purchase 
from him all the petrol required by them for 
the running of their said business, ** at a 
price to be agreed by the parties in writing 
& from time to time ” ; & further, that defts. 
would purchase no petrol from any other 
person so long as pltf. was able to supply 
them with quantities sufficient to satisfy 
their daily requirements. Clause 8 was in 
these terms : “If any dispute or difference 
shall aiise on the subject-matter or construc- 
tion of this agreement the same shall be 
submitted to arbitration in the usual way in 
accordance with the provisions of Arbn, Act, 
1889.” The land, the subject of the first 
agreement, was duly convoyed to defts., & 
for three years defts. obtained their petrol 
from pltf. Thereafter disputes arose between 
them, & thereupon defts. purported to re- 
pudiate the second agreement, alleging that 
it had no binding force because (o) no agree- 
ment in writing as to price had ever been 
made, Sc (?>) the clause requiring defts. to take 
all their petrol supplies from pltf. was an 
unreasonable & tinnecessary restraint of their 
trade. In an action by pltf. claiming a 
declaration that the petrol agreement was 
valid & binding, & an injunction to restrain 
defts. from purchasing petrol reqtiired for 
their said business from any person other 
than pltf,: — Held: (1) a term must be 
implied in the agreement that the petrol 
supplied by pltf. should be of reasonable 
quality & sold at a reasonable price, Sc that 
if any dispute arose as to what was a reason- 
able price it was to be determined by arbn. 
pursuant to clause 8 ; (2) inasmuch as defts. 
were only required to purchase petrol from 
Itf. for the purpose of the business carried on 
y them on the land purchased from pltf., Sc 
so long only as it was supplied of a reasonal3le 
quality &; at a reasonable price, the obligation 
was not an unreasonable unnecessary 
restraint of their trade ; & (3) the agreement 
therefore was valid Sc binding on dofts. — 
Foley v. Olassique Coaches, I/td., [1934] 
2 K. B. 1 ; 103 L. J. K. B. 660 ; 161 L. T. 
242, C. A. 

AnnoiaH<m : — As to (1) Refd. British Ilomopbone. Ltd. v* 
Knnx Sc CrystaUate Gramophone Record Manufaoturing 
Oo. (X935). m L. T. 689. 


the hiiililUng would oonstltute a breach 
of the oovenant. Sc the pitfs. were 
entitled to enforce the restriction. — 
OOBBOLD V. Abrahau, Cl 933} V. L* K, 
386 ; A. L. E. 63l.--^AU». 


2SS8 ill. — • — Whore 

the lots in a oertaln township had all 
been sold sabject to the condition 
(inter alia) that ** the said lot Is sold 
for reddentlal^ purposes oidy & t^ 
poychaser shall nave no right; to s^- 
divide er transfer any portion of tlm 
lot afoMsald, bat on the contrary shall 


only have the right to erect one 
residence with the necessary ont- 
bnildlngs Sc accessories on the said lot 
•—Held.* the ereotioa of a block of 
flats upon a lot was prohibited by the 
condition. — T ransvaal CoNSouDATEn 
Land Sc Exploration Co., Ltd. v, 
Black, (19901 A. D, 464.~«. AF. 

PART XI. SBCT. Z, SUB-SEOT. 4.--- 

0. (a) iv. 

a L .3 — Be EountoN 

Sc BBDFOim Pass pbbsbvtbriak 
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Ghcrch. (19281 1 D. L. K* 354: 61 
O. li. A. 430,— CAN. 

PART XL SECT. 2. SUB-SEOT. 4.— 

0. (a) V. 

p. Beeed., [1980] 3 W. W. R. 186. 

PART XL SECT. 2, SUB-SECT, 4.- 
D. (a). 

sa. Notice under Property Lane Act, 
1908, 94,1— MoOonnbll V * HoCob- 
moK, [1929] N. E. L. R* 660.'**— 
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Bonsen gas burner. Above the lutcben was 
a bathroozn. From a cupboard in the bath- 
room a linen chute ran down to a cupboard in 
the kitchen connected with the bcmer by a 
pipe. There was no flue to carry gas or 
fumes from the burner to the outwa^ air. 
O. B« with his wife & child went into occupa- 
tion on Sept. 28. The O. Gas. Ck).*8 inspector 
examined the gas fittings So set the regulator 
fitted to the burner so that 46 cubic feet of 
gas So no more passed into burner per hour. 
On Oct. 26, 0. B. So his wife were found dead 
in bathroom, poisoned by carbon monoxide 
gas. A few days afterwards the regulator 
was found so set that much more than 46 
cubic feet could pass into the burner in an 
hour. The boiler with its burner & the linen 
chute were parts of the realty. The boiler 
with the burner properly regulated was not 
dangerous. It was the business of the Gas 
Oo. So not that of the builders to rebate the 
flow of gas to the burner. In an action imder 
the Fatal Accidents Act, 1846 (c. 93), by the 
administrators of 0. B. & his wife against the 
builders : — Held : there was no evidence of 
a breach of any duty which the law cast upon 
defts. as vendors or lessors of the house 
towards 0. B. or his wife, So pltfs. could not 
recover. — Bottomusjy v. Bannister, [1932] 

1 K. B. 468 ; 101 L. J. K. B. 46 ; 146 L. T. 
68, 0. A. 

Annotations : — Consd. McAlister (op Donoffbue) t>. Stevenson 
(1932), 101 h. J. P. O. 119. Befd. Otto t;. Bolton & 
Norris, [1930j 1 AU E. R. 960. 

2922d. .] — The first pltf. contracted 

with defts, for the purchase of a newly- 
constructed house informing them that on 
account of the health So nervousness of the 
second deft, she desired to be assured that 
the house was well built. Defts. thereupon 
assured that the house was well built So the 
sale was completed. About a year later a 
large part of the ceiling in one of the bed- 
^oms fell on the second pltf. So seriously 
injured her. Later there were further falls. 
Both pltfs. claimed damages — Held : (1) the 
first pltf. was entitled to damages for breach 
of warranty ; (2) the claim of the second pltf. 
being in tort failed, as the builder of a house, 
even though he is building for the pmpose 
of sale, is under no obligation towards persons 
who may come to live in it to take reasonable 
care in the building. 

Semble : a builder selling a house after 
completion is not, in his capacity as builder, 
under any obligation to the purchaser. — 
Otto v. Bolton So Norris, [1936] 2 K. B. 
46 ; [1936] 1 All E, R. 960 ; 105 L. J. K. B. 
602 ; 164 L. T. 717 ; 52 T. L. R. 438 ; 80 
Sol, Jo. 306. 

Annotation: — Eetd. Howard v. li'tiniess Houldor Argentine 
Lines, Ltd. Sc Brown, Ltd., [1930J 3 All E. R. 781. 


29226. Action lor broach of warranty— Inno^iit 
mtsrepreicntation.] — ^In the particulars of aa 
estate supplied to an intcaading purol^eT 
it was stated that the estate included 
alia) an inn So farm let at a rent of ^I9S. 
Tlie vendor intimated that he had had an 
offer of ^£250 a year, but had been unwilling 
to disturb the tenant. It was further stated 
that the estimated income from electric light 
supplied to the houses on the estate was 
£193, The electric light was generated from 
turbines, one of whi^m had no meter. The 
vendor's agent had estimated the number of 
units generated, &, calculating at a flat rate, 
had arrived at the estimated income. In 
fact, the electric light was supplied at varying 
rates. It was further stated that there was 
a small revenue from water supplied to houses 
on the estate. No mention was made of the 
fact that the local authority supplied this 
water, So that it had to be paid for. In an 
action for damages for breach of warranty 
after completion of the sale- of tlie estate, the 
purchaser relied on the facts (i) that the offer 
of £250 a year had been made some years 
previously, & not recently as the purchaser 
had supposed, (ii) that the electric plant did 
not generate as much electricity as estimated, 
&; (iii) that no mention had been made of the 
outgoings in respect of water. There was 
no suggestion of fraudulent representation : — 
Held : apart from some special airangement 
or some special evidence of intention, of 
which there was none here, a vendor does not 
guarantee or warrant the correctness of 
information given. The ct. would not allow 
damages for breach of an innocent misre- 
presentation under the guise of a broach 
of warranty. — Terrene, Ltd. v. Nelhon, 
[1937] 3 All E. R. 739 ; 167 L. T. 254 ; 53 
T. L. R. 963 ; 81 Sol. .To. 649. 

2968. Add, Annotation ; — ^Refd. Lynn v . Bamber, 
[1930] 2 K. B. 72. 

2972. After this case add ~ 

Purchase by undischarged bankrupt.] — 

Sec Bankruptcy, No. 8590a, ante, 

2976. Add, Annotations : — ^Refd. Robert A. Munro 
So Oo. V, Meyer, [1930] 2 K. B. 312 ; Lever 
Bros., Ltd, V. Bell, [1931] 1 K, B, 667. 

2981. Add, Annotation : — Consd. Re Buss So 
Brown’s Contract, [1934] Oh. 34. 

2985. Add. Annotation : — ^Befd. Lever Bros*, Ltd. 
r. Bell, [1931] 1 K. B. 667. 

2987. Add, Annotations : — ^Refd. Robert A. Munro 
So Co, V, Meyer, [1930] 2 K. B. 312 ; Lever 
Bros., Ltd. V, Bell, [1031] 1 K. B. 667. 

8085. Add Annotation: — Generally Reid* Bellotti v. 
Chequers Development Ltd., [1936] 1 All 
E. R» 89. 

3040. Add. Annotation : — Held. Lever Bros,, Ltd* 
V, Bell, [1931] 1 K, B, 667. 


PART XI. SECT* 4, BUR-SECT. 4*— 
A. (a) il. 

n 1. RepresmtaHon that hoaae 

warm,} — Pltf. agreed to purohase a 
dweiliog'hoose relyUig on the owner’s 
oral representation that ho would 
’’ guarantee that it was a good, warm 
house.” Pltf. wont into possession* Sc 
being unable to keep the house warm* 
sued for rescission. The iudge found 
that it was a very cold house : — Udd : 

§ ltf. was entitled to rescission* — 
iBQXRiST V, Pain* ri930] l W* W« K. 
961 ; 2 D. L. E. 9&0.— CAN. 


PART XI. SECT. 4. SUB-SECT. 4.- 
A* (b) i. 

897S 4v. .1 — Harilal 

DALSUKHRAM V. MCJ.OHANP (1928), 
1. L, R. 62 Bom. 883. --IND, 

PART XI. SECT. 4, SUB-SECT. 4.-~E. 

8029 L WtuU purchaser may ht 
aUoweS'^osts of repairs improve- 
who knew that the 
munieh)a]lty's claim against the land 
arose out of non*payment of taxes* 
‘ into possession ic made improve- 
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ments while the land was subject to 
redemption & before tbe mtinicipellty 
was entitled to put him into posswon. 
He contended that he relied on an 
assurance by the municipal ofhoer that 
title would Issue to him, but it was 
found that no such assurance had been 
given He&f / pltf. was not entitled 
to a declaration of lien for improve*- 
ments made under j^stake ox intle*— 
Hnxsai v, BtmAt HmiririPAiawT ow 
Bhaurook (Saak.)* ri«29| 3 W. W. B. 
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SET-OFF ANO COUNTERCLAIM. 

Part I.— Set-Off. 


48. Add. Annotaiion : — ^Refd. Ellesmere (Earl) v. 
Wallace, [1929] 2 Oh. 1. 

75* Add. Annotation : — Consd* China Navigation 
Oo. V. A.-G. (1932), 48 T. L. R. 376. 

117, Add. Annotation : — Reid, lie Pinto Leite & 
Nephews, Ex p. Visconde des Olivaes, [1929] 
1 Ch. 221. 

ISO, Add. Annotation ; — Held, Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Oh. 310. 

192. Add. Annotations : — Reid. Cottage Club 
Estates v. Woodside Estate Co., Amersham 
(1927), 97 L. J. K. B. 72 ; Earle v. Hemsworth 
R. D. 0., [1928] 140 L. T, 09 ; Williams v. 


Atlantic Assurance Oo. (1932), 37 Com. Cas. 
304. 

193. Add. Annotation : — Reid. Be Pinto Leite & 
Nephews, Ex p. Visconde des Olivaes, [1929] 
1 Ch. 221. 

225. Add. Annotation : — Reid. London & North 
Eastern Ry. Co. v. Blundy, Clark & Oo. 
(1931), 20 Ry. & Can. Tr. Cas. 92. 

278. Add. Annotaiion : — Gonsd. Parker v. Jackson, 
[1930] 2 All E. R. 281. 

295. Add. Annotaiion : — Reid. Be Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
368. 


Part II. — Counterclaim. 


807. Add. Annotations: — As to (1) Reid. Ix)we v. 
Bentley (1928), 44 T. L. R. 888. As to (2) 
Reid. Be Richardson, Richardson v. Nichol- 
son, [1933] W. N. 90. 

314. Add. Annotaiion : — ^Reld. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 

819. Add. Annotation : — Reid. Aktieselskabet 

Ocean v. Harding, [1928] 2 K. B. 371. 

326. Add. Annotaiion: — As to (I) Held. Telseon 
J21ecti*i(5 ('o. V. l^lastick A Sons, [19J>0] 3 
All E. H. 200. 

827. Add. Citation .*—72 Sol. Jo. 264, 


330. Add. Annotation : — Gonsd. Be Richardson, 
Richardson v. Nicholson, [1933] W. N. 90. 

331. Add. Annotation: — Gonsd. Be Richardson, 
Richardson v. Nicholson, [1933] W, N. 90. 

331a. .] — Be RrciiAunsoN, Richakdson v. 

Nicholson, [1933] W. N. 90 ; 176 L. T. Jo. 
209, C. A. 

379. Add. Annotations :-^Consd. Eshelby v. 
Federated European Bank, Ltd., [1932] 1 
K. B. 264. Reid. Lowe v. Bentley 1928), 
44 T. L. R. 388. 


Part Ml.— Pleading and Practice. 

686. Add. Annotation Rcfd. Modway Oil & 660. Add. Annoiatwn .^onsd. Medway OU & 

Storage Co. v. Continental Contractors Storage Co. v. Contmental Contractors, [1929] 

[1929] A. C. 88. A. C. 88. 


PART I. SECT. 8, SUB-SECT. 1. 

38 xvi. .] — Clarkson v. allis- 

TON COBFN,, [1928J 2 D. L. R. 715 ; 
02 O, L. R. 149.— CAN. 

PART L SECT. 4, SUB-^ECT, 1. 
p. Rwed., [X9131 A. O. 160. 
k (p. 377). For **(1867), 3 Agra, 43** 
read ** (1868), 4 Agra, 43.** 

PART I. SECT. 10, SUB-SECT. 8.— A. 

222 11. <P due in 

repreBentaiive capctcUy .) — The role that 
where an action Is brought by an 
exor* only In his capacity or oxor. deft, 
cannot eet up by counterclaim claims 
against him personally & also as an 
exor, Held.- not to apply, to the 
case where deft, seeks. In aid of the 
Judgment which he may obtain agaU^ 
the exor. personally, relief from the 
estate. — M ^ ^ay v. 

WissTSBN Trusts Oo.. Lm, Jl»3l] 
1 X>. Li. R. 978 ; [IQm 3 W. W. B. 
620.— CAN. 

PART II, SECT, 2, SUB-SECT. 1. 
347 yj. Thomas v. Worpbn, 

[18283 1 D. L. R. 217.— CAN. 

347 vH. .] — ^Neither at law nor 

to eaulty can a claim unenforoe^le by 
bMoo. because of the Statute of Frauds 
bo enforced by counterclaim 
— Pbrpbtual Exobs. & Tbus^«5s 

Ai^OON. OF AtlSTRAJUA, h'lm. V. Rus- 

sSSl, [19811 V. L E. 125? Argus 
ITr! 89 : 5 A. L. J. 40.— AUfif. 

317 irttt. ^.3— A counterclaim 

even though it raises an issue entirely 


extraneous to the claim oau only be 
fitmok out If it is embarrassing to 
pitf. — Export Brewing Sc Malting 
C o. V. Dominion Bank* [lif32] O. R. 
446 ; 3 D. L. R. 128.— CAN. 

321 X. .] — To aUow a counter- 
claim or set-off the ot. must as a con- 
dition precedent be vested with the 
jurisdlolion of hearing both the ^lon 
& the counterclaim or set-off. — R. v. 
COSGRAVB EXPORT BREWING CO.. LTO., 
R. V. John Labatt, Ltd., [19283 
Ex. C. R. 103.— CAN. 

sx. Must not be smharrosslnp.l— The 
right to counterclaim should not be 
used in such a way as to embarrass & 
Inconvenience the fair trial of the 
action as origtoally coastltnted. — 
Oaks o- British North Western 
Fibb Insce. Co., [19291 2 D. L. IL 
959 ; 63 O. L, R. 693.— CAN. 

sx. Deduction based on contract.}^ 
Whore pltf.*s claim to money Is ^tab- 
lishod & deft, claims a deduction based 
on a contract, he should oouiiterclalm. 

SoHness V, Ohatbnay, [1934) 4 
D. L. R. 671.— CAN. 

PART II, SECT, a, SUB-SECT. 2.— A. 

sy. CemtrUfutory nepliffonce. 1 — Oa- 
mbron V, MURttAT, [1931] 2 D. L. R. 
654 ; O. R. 83.— CAN. 

PART n. SECT, 8, SUB-SECT. 5. 

r (p. 414) I. Counterclaim/^ 

framuient misrepremUation^y—ueld: 

the oounterol^ Igto 

upon the contract but upon delict, 

21 


could not be dealt with in the action 
on the contract. — Smart v. Wilkin- 
son. [1928] S. 0. 383.— SCOT. 

sb. Action for alimony — CourUerclaim 
for divorce.] — A claim for divorce may 
be set up by a cmmterclalm to an action 
for alimony. — Sohbbrer v. Scheerbr, 
riU28) 1 W. W. R. 305 ; 22 Saak. L. R, 
302.— CAN. 

PART n. SECT, 4. 

878 lii. .]— Thompson v. Sool- 

LARD (B. 0.), [19291 3 D. L. B. 857; 

2 W. W. R. 466.— CAN, 

PART III. SECT. 1, SUB-SECT. 2. 
p. For ** Q. R. 29 S. O. 616,** read 
“ rwsd., 29 S. 0. R. 616.** 

PART III. SECT. 2, SUB-SECT. 4.- 

C. (a). 

■0. Smule of L<w«G/4ons.]— With 
respect to the application of Stot. 
Limitations to a counterclaim It is 
sufficient for pltf. to prove that the 
counterclaim was barred when it was 
pleaded.— Reed v. Thiel, [1928) 4 
S. LVR.72; (192812W.W.E.115; 22 
Sask* 3^. R. 495.— CAN. 

ea. Res DaTO ^DAVg. 

[19281 3 D. L. R. 69 ; [1928J 5 W. W. R. 
130 ; 23 Alta. L. R. 356. — CAN. 

PART III. SECT, 2, SUB-SECT. 

B. (a). 

552 xvu. 

Batchelor, [19281 4 D. h* B. 816 ; 
63 O. li. B. 135 .— can. 
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555, Add, AnnoMion: — COBStI* Medway Ojj St; 
Storage Oo. v« CoQtinental Oontraetora» (1929] 
A* 0* SB* 

662. For existing paragraph substitute 

Wh^re a claim & counterclaim are both 
dismissed with costs^ upon the taxation of 
the costs* the true rule is that the claim should 
be treated as if it stood alone^ & the counter* 
claim should bear only the amount by which 
the costs of the proceedings hav6 been 
increased by it. No costs not incurred by 
reason of the counterclaim can be costs of the 
counterclaim. In the absence of special 
directions by the ct. there should be no 
apportionment. ‘ The same principle applies 
\i<mere both the claim Sc the counterclaim 
have succeeded. — Medway Oil Sc Storaoe 
Oo. V. Continental Contractors, [1929] 
A. 0. 88 ; 98 L. J. K. B. 148 ; 140 L. T. 98 ; 
46 T. L. R. 20, H. L. ; reversing S. O. siib nom. 
Continental Contractors v. Medway Oil 
Sc Storage Co., [1928] 1 K. B. 238, C. A. 

Annotation Apld, The Stentor. [1934] P. 133. 

568. Add, Annotations : — ^Distd. Medway Oil & 
Storage Co, v. Continental Contractors, 
[1929] A. C. 88. Consd. The Stentor, [1934] 
P. 133. 

569. Add, Annotations : — FoUd. Medway Oil Sc 
Storage Co. v. Continental Contractors, 
[19291 A. C. 88. Consd. The Stentor, [1934] 
P. 133. 

570. Add. Annotation : — Refd. Medway Oil Sc 


Storage Co. v. Continental Oontractohs^ 
[1929] A. 0*88. 

571. Add, Annotations: — ^Apprvd.&FOHd. Medway 
Oil Sc Storage Oo. v. Continental Contractors, 
[1929] A. C. 88. Consd. The Stentor, [1934] 
P. ,133. 

674. Add* Annotation : — As to (3) Consd. Medway 
Oil Sc Stora^ Oo. v. Continental Contractors, 
[1929] A. 0. 88. 

574a, — ,] — In an action for infringement of a 

patent, Sc counterclaim for revocation, an 
order was made dismissing the action with 
costs Sc the counterclaim with costs, with a 
set-off. Upon taxation the taxing master 
awarded pltfs. only the amount by which the 
costs of the proceedings had been increased 
by the counterclaim, amounting to a very 
. small sum. Pltfs. moved to vary the order, 
& contended at the hearing of the motion 
that the order did not carry out the intention 
of the ct., which was that pltfs. should have 
certain costs of the issue of validity. Pltfs. 
relied principally on the inherent jurisdiction 
of the ct. to vary its orders so as to carry 
out its meaning : — Held : there had been no 
mistake in expressing the intention of the 
ct. as to what order should be made, though 
the consequences of the order might not have 
been what the ct. contemplated. The motion 
was dismissed with costs. — ^British United 
Shoe Machinery Co., Ltd. v. Isaacson & 
Ralphs (Norwich), Ltd. (1936), 52 R. P. C. 
289. 


PART III, SECT. 2, SUB-SECT. 9.— B. (b). 

Bg. Discretion o/iMdtac.1— Austin v. O’Kbbfb. (19281 V, L. R. 485 ; (19281 Ar^ L. R. 374.— AU8. 
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SETTLEMENTS. 

Part II. — Creation and Construction of Settlements. 


17a. To bo setUod at attainment ot majority.] 

— o. JjAiixa (1839), 10 Sim. 315 ; 9 
L. T. Oh. 48 ; 3 Jur. 1119 ; 59 E. R. 030. 

74a. Express estate given not enlarged by Implica- 
tion.] — ^Thbebridgb V. Kilburne (1761), 2 
Ves. Sen. 233 ; 28 E. R. 150, L. 0. 

Armotations : — Oonsd. Campbell v. Harding (1831), 2 Hues. 

^ M. 300 ; Yertilam Earle. Bathurst (1843), 13 Sim. 374. 

Beta. Lyon e. Mitobell (1816), 1 Madd. 467. 

83a. out foUowed by proviso against absolute 
vesting — ^Subsequent trusts not exhausting 
absolute interest.] — Where there was an 
absolute gift, followed by a proviso against 
absolute vesting & for retention of the funds 
by the trustees, & the subsequent trusts 
did not exhaust the absolute interest, but 
there was a failure of those trusts : — Held : 
the proviso only had the effect of cutting 
down the absolute interests to the extent 
to which it was necessary to give effect to 
the trusts & no further, h the absolute gift 
accordingly remained. — Re Cohen, Cohen 
V. Cohen (1916), 60 Sol. Jo. 239. 

83b. Condition for forfeiture on becoming Roman 
Catholic— Condition operating during minority 
— Invalid.] — A settlement made in 1910 pro- 
vided that “ If any grandchild of the said 
Sir R. H. B. shall at any time before attain- 
ing a vested interest under the trusts herein- 
before declared be or become a Roman 
Catholic or not be openly or avowedly Pro- 
testant such grandchild shall thereuix)n for- 
feit & lose one moiety of all the share right 
or interest in the capital or income of the 
said trust premises & of all other benefits 
(if any) conferred upon him or her by these 
presents ” : — Held : the condition was bad 
because it operated to restrain the parents 
of tlie grandchildren from doing their duty 
in the matter of religious instruction, & it 
was also bad on the ground of uncertainty. 
—JBe Borwick, Borwick v, Borwick, [1933] 
Ch. 667 ; 102 L. J. Ch. 199 ; 149 L. T. 116 ; 
49 T. L. R. 288 ; 77 Sol. Jo. 197. 

^nnoteh-oji;— Refd. Re Tegrg, Public Trustee r. Bryant, [1936] 
2 All E. R. 878. 

86a. Ambiguity.]— Garner V. Garner (1860), 

29 Beav, 114 ; 3 B. T. 396 ; 7 L. T. 182 ; 
64 E. R. 670. 

134a. *"Por default of such issue.^T— Dob d. 

Lees v. Ford (1853), 2 E. & B. 970 ; 2 


C. L. R. 654 ; 23 L. J. Q. B. 63 ; 22 L. T. 
O. S. 184 ; 18 Jur. 420 ; 118 E. R. 1029. 

136. Add. Annotation Distd. Be Hall, Hall v. 
Hall, [1932] 1 Ch. 262. 

140a. "My own heirs whatsoever.”] — Gordon v. 
Gordon (1882), 7 App. Cas. 713, H. L. 

146a. " Any husband who might survive her 

Whether applicable to divorced husband.]— 

• A woman beneficiary under a settlement was 
given a power of appointment “ for the 
benefit of any husband who might survive 
her,*’ The beneficiary married, Sc she 
exercised the power of appointment in favour 
of her husband in the event of his surviving 
her. Afterwards she divorced her husba.nd, 
& she died without having been remarried, 
leaving her divorced husband surviving her 
Held : the power could be exercised only in 
favour of a person who was the beneficiary’s 
husband at the time of her death, Sc therefore 
the divorced husband did not take under the 
exercise of the power. — Bosworthick v. 
Clegg (1929), 45 T. L. R. 438. 

Annotation : — Apprvd. Re Williams’ Sottlemont, Grecnwell v, 
Humphries. [1929] 2 Ch. 361. 

146b. .1 — Under a marriage settlement 

made in 1902 of property belonging to the 
wife, power was reserved to her in the event, 
which happened, of there being but one child 
of the then intended marriage, to revoke 
the trusts of the settlement as to three- 
quarters of the settled funds Sc to resettle the 
same for the benefit of any husband who 
might survive her, but so that he should not 
take more than a life interest therein, & any 
child or other issue of a future marriage. The 
wife, having been divorced, remarried in 
1908, & exercised the power in favour of her 
second husband. In 1933 the second 
marriage was dissolved upon the husband s 
petition, Sc the wife again remarried. She 
dk'd in 1928, leaving her first, second Sc third 
husbands surviving her : — Held : the second 
husband, although he survived his former 
wife, was not entitled to any interest under 
the appointment of 1908, as he had ceased 
to be her husband on the dissolution of the 
marriage . — Re Williams’ Setilement, 
Greenwellv. Humphries, [1929] 2 361 ; 

98 L. J. Ch. 358 ; 141 L. T. 579 ; 46 T. L. R. 
641 ; 73 Sol. Jo. 384, C. A. 

Annotation : — Apld. Bosworthick v. Clogg (1929), 45 T. L. R. 
438. 


Part III.— Contracts for Settlements. 

1.5. Aid. AdmUi^,-tua. Chmey .. M»M«w 


PART II. SECT. 3, SOB^SECT. 1. 

u. ProwiaUm. for devolvUon of pro- 
pertu—raUdA—ibere Is nrthlM m 
I ntestate Suooesslon Act, R. S. »•» 
1930, or other statutes of Saskatchewan, 
to prevent the parties to a marnaps 
from providing hy a marriage settle- 


ment for the devolution of property 
covered thereby , — Re Jutras Estate, 
11932] 2 W. W. R. 633.-— CAN. 

PART II. SECT. 3. SUB-SECT. 8.— E. 

sa. The right Aefr.l— A settlement 
provided that In certain events the 
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settled lands should revert to the 
right heir of (the settlor) & Ws or her 
heirs & assigns forever HeW; the 
words “the right heir” d^toated 
the next of kin of settlor;;— Re Mao- 
DONALP’B SETTLEMBOT, O OaIii^OHAN 

1>. O’CalxauRan, 119281 V. L. B. 421, 
11928] Argus L. B. 148. — AU8. 



08868 860 - 875 . 


English akd Empire Diqest Sixpplemekt. 


360. Add, Armotation: — ^Refd. Be Bennett, Ben- 
nett V, Bennett (1934), 78 Sol. Jo. 876. 

361. Add, AnnoMion : — Held. Re Bennett, Ben- 
nett V, Bennett (1934), 78 Sol. Jo. 870. 

368a. .] — covenant to leave a bene- 

ficiary a share in the covenantor’s property 
at death cannot be defeated by a disposition 
during the covenantor’s lifetime which is 
testamentary in its nature . — Be Bknnbtt, 
Bbnnbtt V, Bennett, [1934] W. N. 177 ; 
78 L. Jo. 231 ; 178 L. T. Jo. 172 ; r&osd, 78 
Sol. Jo. 874, 0. A. 

386a, Otway v, BRArrHWAiTE (1679), 

Oas. ismp. Finch, 405 ; 23 B. R. 221. 


392. Add, Annotaiion: — ^Hefd. Cottpn v, Heyl, 
[1930] 1 Oh. 510. 

533. Add, Annotaiion Retd. Be Smith, FrankUn 
i>. Smith, [1928] Oh. 10. 

536. Add. AnnoMion Apld. Be Smith, Franklin 
V. Smith, [1928] Oh. 10. 

564. Add, Annotaiion Retd. Be Ashton, Sier v. 
Ashton (1934), 78 Sol. Jo. 803. 

583. Add. Annotations : — ^Refd. Be Brooks, Public 
Trustee v. White, [1928] Oh. 214; Be 
Turner, Hudson v. Turner, [1932] 1 Oh. 31. 

659. Add, Annotation : — ^Retd. Be Sassoon (1933), 
49 T. L. B. 407. 

887. Add. Annotation: — ^Retd. Bitcham v. Miller 
(1931), 100 L. J. P. 0. 177. 


Part V. — Consideration for Settlements. 


710, Add, Annotation: — ^Refd. Elliot v. Joicey, 
[1936] A. 0. 209. 

736. Add. Annotation : — Retd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 

740a. .]— B. V. B. (1893), 37 Sol. Jo. 250. 

740b. Cohabitation without marriage for several 
years.] — By a settlement executed in 1877, 
in consideration of a then intended marriage, 
it was declared that a sum of stock, the 
property of the intended wife, which had 
been transferred by her to two trustees, should 
be held by them on trust for the benefit of 
the intended wife, the intended husband, & 
the issue of the intended marriage. The 
marriage was not solemnised, but the parties 
cohabited without marriage, & three children 
were born. In 1883 an action was brought 
by the father mother against the trustees 
of the settlement, to obtain a transfer of 


the fund to the mother t—Held : the con- 
tract to marry had been absolutely put an 
end to, & the ct. could order the stock to be 
transferred to the lady. — Essbry v. Oowlard 
(1884), 26 Oh. D. 191 ; 53 L. J. Oh. 661 ; 
51 L. T. 60 ; 32 W. R. 518. 

Annotation: — Apld. e. E. (IS93), .37 Sol. Jo. 250, 

770. Add. Annotation: — ^Refd. Timpson’s Execu- 
tors V. Yerbury, [1936] 1 All E. R. 180. 

800. Add. Annotation : — ^Distd. Be Bowden, Hul- 
bert V. Bowden, [1936] Oh. 71. 

g03a. .] — Burrows v. Grbbnwoob (1840), 4 

Y. & C. Ex. 251 ; 6 Jur. 384 ; 160 B. R. 999. 

803b. .] — The trustees & ceatvA quo trust 

under a voluntary settlement cannot compel 
the settlor to perform any further act than 
he has already done to render such a settle- 
ment operative. — Dbnino v. Ware (1866), 
22 Beav. 184 ; 4 W. R. 523 ; 62 B. R. 1078. 


Part VI. — Rectification and Variation of Settlements and 

Articles. 


840. Add. Annotation : — As to (1 ) Apld. Be Lloyds 
Bank, Ltd., Bomze & Lederman v. Bomze, 
[1931] 1 Oh. 289. 

849a. Omission of power to appoint by deed.] — 

The pltf., by summons, asked for a com- 
promise of an action. The action claimed 
rectification of the pltf.’s marriage settlement 
dated Sept. 29, 1910, by which, her husband 
halving died & there being no children, the 
trust fund of £25,000 was held upon trust for 
her, & thereafter as she should by will 
appoint, & in default for her next-of-kin. 
There was no power to appoint by deed, nor 
any trust for the wife absolutely ; but the 
pltf. offered to release her power over one- 
fifth of the trust fund of £25,000 for the benefit 


of her next-of-kin, upon terms that a general 
power, exercisable by deed or will, should be 
inserted : — Held : that the facts as to the 
making of the settlement precluded rectifica- 
tion, there being no evidence that the in- 
structions given by the settlor had not been 
carried out. The action would have to be 
tried on oral evidence, but the evidence 
available did not justify the ct. in sanctioning 
the compromise. — Constantinidi v. Ralui, 
[1935] Ch. 427 ; 104 L. J. Ch. 249 ; 152 
L. T. 489 ; 79 Sol. Jo. 196. 

876. After this case add 

Effect on construction of referential trusts.]— 

See Trusts, No. 493a, post. 


PART III, SECT. 4, SUB-SECT. 8.-~L. 

587 ii. J — Tho oorenant in 

qtieation herein in a marriage settle- 
w)ent whereby the wife covenanted for 
settlement of aftor'acqnli'ed property : 
— Held: not to catch the Income 
received by her under tho will of her 
father without power of anticipation.—- 
National Trust Co., Lti>. v. Ashton, 
[1036] 2 W. W. R. 457,— CAN. 

PART V. SECT. 5, SUB-SECT, 8. 

70$ f, Settlor must do everytkffing 


neoeaearv to transfer propertv.lrrlo 
order to oonstitate a vaud emctive 
voluntary settlement binding upon the 
settlor, he must have done everything 
which, according to the nature of the 
property oompnsed in the settleuient, 
was neoessary to be done to transfer 
the property either to the persons tor 
whom he intendfl to pro^dde, or to 
a trustee for the purposes of the settle- 
ment, or have declared that he himself 
holds It in trust for such purposes: 
the expression of a mere executory 
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intention to create a trust, or voluntary 
agreement to do so is insulRdent for 
such purpose. — H amilton v. Izard, 
[1929] N. Z. h. R. 408r-N.Z. 


PART VI. SECT. 1, SUB-SECT. 4* 

m I, of 

erfdmcs,]— G oodwin e. Botal tocsr 
Oo., [19281 1 D. U E. 809 ; 89 B. 0. B. 
113.— OaS. 


Tdl. Si. — S etUements. Oases 897a— 1008a. 


Part VII. — Revocation and Avoidance of Settlements 


S97a* — ,] — -By a voluntary settlement 

made in 18S8 a settlor settled any property 
to wtdch she might become entitled upon the 
death of her father Sc gave to the trustees of 
the settlement full power to receive & give 
receipts for the same or any part thereof in 
her name. Her father died in 1869 & during 
the years 1871-1874 his exors. transferred 
the share of the settlor under her father^s 
will to the trustees of the voluntary settle- 
ment. In 1935 the settlor requested the 
trustees to transfer the funds representing 
the above-mentioned property to her as her 
absolute property : — Held : the original 
trustees had received the settlor’s share under 
a valid authority unrevoked, & it became 
impressed with the trusts contained in the 
settlement. — Re Bowden, Htobekt v, Bow- 
den, [1936] Oh. 71 ; 105 L. J. Oh. 23 ; 154 
L. T. 167 ; 79 Sol. Jo. 025. 

897b. By subsequent sale of settled property.] 

—^Held : the selling out of the settled stock 
did not amount to a virtual revocation of 


the settlement. — B la.ok:wbi.l v. Wood (1831 ), 
1 L. J. Ch. 36. 

899. Add* AnTiotaiion : — ^Retd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v, Bomze, [1931] 
1 Oh. 289. 

913a. .]•— Out v. Doemeu (1677), T. Raym. 

295 ; 83 E. B. 162. 

dnnofations! — Consd* t>oe d. Nowell v. Roake (1825), 2 
Bltig. 497. Retd. Bath & Mountaguo’e Case HeSS), 3 
Cai. Id Oh. 55. 

984. Add* Annotation : — Consd. Re Buncombe’s 
Will Trusts, Wrixon-Becher v* Paversham 
(Earl) (1932), 146 L. T. 412. 

938a. ,] — Lampeet v, Lampert (1789), 

IVes. 20; 30 E. K. 210. 

975. Add, Annotation : — Refd. Lancashire Loans, 
Ltd. V. Black, [1934] 1 K, B. 380. 

976. Add* Annotations : — Consd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 1 
Ch. 289. Refd. Lancashire Loans, Ltd. v. 
Black, [1934] 1 K, B. 380. 


Part VIII. — Beneficial Interests in Personalty 


994. Add* Annotation : — Refd. Re GUlobt’s Settle- 
ment, Ohattock V* Reid, [1934] Ch. 97. 

1003a. Equitable assignment — Covenant to 

pay portion of income to third party — 
Within three days of receipt.] — marriage 
settlement provided that the wife, if she 
survived the husband, might appoint all or 
art of the income of the settled property to 
e paid to any subsequent husband who might 
survive her, until he should {inter alia) assign 
it. A second settlement comprised property 
subject to like trusts, Sc a third gave the wife 
power to appoint to any subsequent husband 
with or without restriction. An agreement 
between the wife’s second husband, the wife, 
Sc a lender, for a loan to be applied by the 
second husband Sc the wife in paying certain 
debts, provided that, while money was owing 
under the agreement, the second husband £ 
the wife should, within three days after 
receiving any income of the settled property, 
pay half of it into a specified account, that 
the money so paid should be used in paying 
the debts Sc repaying the loan, Sc that what 
remained should be handed to the second 
husband Sc the wife or the survivor as they 
should direct. A later a^eement provided 
that the second husband Sc the wife, so long 
aa any money then owing by them remained 
owing, would pay income into a specified 
account within three days after receiving it, 
& that when so paid it should be held in trust 
for payments to other parties to the agree- 
ment as well as to the second husband Sc 
the wife. The wife died, having by ter will 
appointed, witliin the terms of the first 
settlement, an interest to the second husband 
in the income of the property comprised in the 
thi^ settlements, until he should {inter alia) 
assign it t— Held; (1) the covenants in the 
for payment into specified 


accounts effected an equitable assignment 
of the income ; (2) after the wife’s death the 
second husband became a trustee of the 
income, as soon as he received it, for those 
intended to benefit under the agreements, 
although he was not obliged to pay it over 
immediately ; (3) although no assignment 

was intended, the second husband, on the 
true construction of the agreements, had 
forfeited his interest. — Re Gidlott’s Settle- 
ment, Ohattock v* Reid, [1934 JCh. 97 ; 102 
L. J. Oh. 332: 149 L. T. 419 ; 77 Sol. Jo. 

447. 

1003b. Rentcharge in respect of improvements 

—Some improvements not authorised by 
statute.]’ —A tenant, for life witJi a life interest 
defeasible on alienation oarried out improve- 
ments in th(‘. principal mansion bouse. The 
Ht‘.ttled Land Act trustees agreed to discharge 
the cost out of capital moneys. Sc required 
him t(j execute, under Settled Land Act, 
3925 (c. 18), s. 85, a deed creating a rent- 
charge to secure repayment of the cost to 
capital, whic^li he did. On a summons to 
determine whether, if some of the improve- 
ments wore not within the Act, so iliai more 
had been spent on improvements Sc a larger 
rentcharge created tlian the Act authorised, 
the defeasible int(u*cst of the tenant for life 
ceased on the execution of the deed : — H eld : 
the, trust giving to the tenant for life a life 
interest defeasible on alienation did not 
cease upon the ex^icution of the deed. — Re 
Liberty’s Will Teuhts, Blackmokk v* 
Liberty (Stewart), 11937] Ch. 176 ; [1937] 
1 All E. R. 399 ; 100 L. J. Oh. 3 18 ; 150 L, T. 
270 ; 53 T. L. K. 323 ; 81 Sol. Jo. 99. 

1008a. Order to raise capital money lor benefit 

of tenant for life — Policy on tenant’s life 
assigned to trustees — ^Premiums paid by 
tenant.]-— The tenant for life of a settled 



Cara li008a»4081a. English and Ehfibi 

legacy whose life interest was protected 
against any assignment or charge whereby 
the income or some part thereof would if 
belonging absolutely to him become payable 
to some other person or a corpn./* with a gift 
over upon failure of such trust, applied to the 
ct. under the powers of Trustee Act, 1925 
(c* 19), ,s. 67, for an order to authorise the 
trustees to raise £15,000 out of the capital 
of the settled legacy, which amounted to 
£150,000, &; to apply the same in payment 
of his debts & generally for his benedt. 

An order was made authorising the trustees 
to raise the money & to apply it accordingly, 
upon the terms that the tenant for life should 
effect a policy for £15,000 upon his own life 
&i assign the same to the trustees to secure 
repayment of the capital raised, & that the 
trustees should pay the premiums on the 
policy out of the income unless pltf. should 
within seven days of each renewal date pro- 
duce to the trustees a receipt for the amount 
of the premium paid to the insurance co. 
On a summons taken out to determine the 
(question whether the tenant for life by apply- 
ing for & obtaining this order had forfeited 
his life interest : — Held : so long as the tenant 
for life paid the premiums on the policy & 
produced the receipt for them to the trustees, 
so that the trustees were not called upon to 
apply any pai*t of the income of the legacy 
in payment of the premiums, the order would 
not effect a forfeiture of the life interest. — Be 
Salting, Baillie-Hamilton v, Morgan, 
[1932] 2 Ch. 67 ; 101 L. J. Oh. 305 ; 147 
L. T. 432 ; 76 Sol. Jo. 344. 

Annotation : — ^BefA He Mair, BJcharda «. Doxat, (1935] Oh. 

562. I 

1008b. •] — An order of the ct. under 

Trustee Act, 1925 (c, 19), s. 57, giving power 
to trustees to raise capital moneys for benefit 
of life tenants will not cause a forfeiture of 
protected life interests, because the sect, is an 
oven'iding sect., the provisions of which are 
to be deemed to be read into every settlement. 

— Re Mair, Bichtards v, Doxat, [1935] Ch. 
502 ; 104 L. J. Ch. 258 ; 153 L. T. 145. 

1011a. .] — By the second clause of 

marriage articles, it was agreed, that a sum 
should be settled on the wife, not stating how, 

& the husband renounced his marital right 
over it during the coverture. The fourth 
clause provided that, in case of her death 
leaving issue, it should belong to the husband 
& children successively ; the fifth gave her 
a power of appointment, if she died without 
issue ; A the sixth provided that the income 
should, in all cases,*’ belong to the husband 
during his life. There was no express life 
estate given to the wife : — Held : the wife, 
by implication, took an immediate life estate 
to her separate use. — Byam v. Byam (1854), 

19 Beav. 68 ; 24 L. J. Ch. 209 ; 1 Jur. N. S. 

79 ; 3 W. B. 96 ; 62 E. R. 270. 

1054. Add, Annotation : — Apld. Be Gooch, Gooch 
V. Gooch, [1929] 1 Ch. 740. 

1056a. Omitted words supplied.] — A settle- 

ment recited that it was the desire of the 
settlor to benefit certain gi’andcluldren 
described as all the children present & 
future of the marriage of ” A. ^ B. The 
ultimate trust for the grandchildren, was 
worded thus : “in trust for such of the 
grandchildren as being male shall have 
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Dionst Sotplembnt. 

attained the age of 21 years or being femalu 
shall have maSed und4 that age ” : 

the ct. should give effect to the settlement 
considered as a whole & the provision for 
female grandchildren should be given effect 
to as if it read : “ or being female shall have 
attained the age of 21 years or shall have 
married under that age.” — Be Hargrav]^* 
Trusts, liBACH v, IaBACH, [1937] 2 All E. B. 
645. 

1059a. Application of accumulations during 

minority.] — Certain property was vested in 
the Public Trustee under a settlement, where- 
by the settlor directed him after her dece^e 
to pay the income to the tenants for life 
therein mentioned, & directed that after 
the death of any tenant for life the share 
of that tenant for life should be held in trust 
for the grandchildren of the settlor in manner 
therein mentioned. One of the tenants for 
life died in the lifetime of the settlor. A 
summons was taken out by the Public 
Trustee for the direction of the ct. as to the 
application of the accumulations of income 
or the share of the tenant for life who died 
in the lifetime of the settlor, having regard 
to the facts that (a) no grandchild of the 
settlor had attained the age of twenty-one 
years, or being female had married, at the 
death of the settlor ; (b) one of the grand- 
children of the settlor was bom after the 
dates, when two of such grandchildren had 
attained the age of twenty-one years, & 
(c) a grandchild of the settlor, who survived 
the settlor, died under the age of twenty-one 
years : — Held : (1) the property from which 
the accumulated income arose must be 
regarded as the share to which the infant 
would become ultimately entitled, even 
though that share might be reduced by reason 
of o&er members of the class coming into 
existence ; (2) the share of the grandchild, 
who had died under the age of twenty-one 
years, which had been provisionally assigned 
to that grandchild, ought to be treated as 
not having been properly assigned, tk that 
portion of the money which had accrued while 
the infant was a member of the class, & 
which had not been applied in tne mainten- 
ance & education of the infant, ought to be 
reassigned amongst the other persons who 
were at that time members of the class ; 
(3) observations on the method of dealing 
with accumulations of income provisionally 
assigned to infant members of a class, having 
regard to Conveyancing Act, J881 (o. 41), 
8. 43, & Trustee Act, 1925 (c. 19), s. 31. — 
Be King, Public Trustee v. Aldridge, 
[1928] Oh. 330 ; 97 L. J. Ch. 172 ; 138 L. T. 
641. 

1071a. .] — Peck V. Parrot (1749), 

1 Ves. Sen. 236 ; 27 B. B. 1004, L. C. 

1081a. •] — Money was settled upon 

trust, after the death of the survivor of the 
parents, to pay, etc., unto all the sons & 
daughters, Sc the children of such as should 
be dead leaving issue (the children to take 
the share of their parents), with a gift over 
if there should be no child of the marriage, 
or being such, all sons, should di6 under 
twenty-one, & the daughters under twenty- 
one or marriage : — Held : the shares vested 
in the children on their births, & the repre- 
sentatives of those who died unmanied, in 
their infancy, Sc in the life of the parents, 



took a share. — Be Minor’s Trusib (1860), 28 
Beav. 50 ; 54 E. K. 284. 

10S8. Add. ArmoiaUon : — Consil* Be, Sutcliffe, 
AUbou V. Alison, [1934] Ch. 219. 

1094a«, Absolute giltr— Restrictions on enloyment — 
Failiire of trust.] — ^By a settlement it was 
provided that the trastees should stand 
possessed of the trust fund in trust to 
divide it into seven equal shares & to appro- 
priate one of such shares to each of the 
settlor’s children,” & it was further provided 
that : ” The shares so directed to be appro- 
priated to the settlor’s said respective children 
shall not vest absolutely in them but shall 
be retained by the trustees & held upon the 
trusts ” thereinafter declared. The income 
of each share was to be paid to the children 
during their respective lives, subject to 
determination on bkpey., or assignment, & 
on the death of a life tenant the share was to 
be held in trust for the children of the life 
tenant as therein provided. In the event of 
a life tenant having no children a power of 


VoL XL.— sattemeois. Oim 

appointment by will was given to such life 
tenant of the share ** given to such life tenant.’* 
The trustees wete given power on the marriage 
of a life tenant to settle upon certain trusts all 
or any parWof the trust fund given to such 
life tenant. One of the children died a 
bachelor & without having exercised his 
power of appointment by will. A summons 
was taken out to determine whether his share 
formed part of his estate, or whether beh^ 
undisposed of, there was a resulting trust in 
favour of the settlor: — Held: upon a con- 
sideration of the settlor’s intention as 
indicated in the settlement, there was an 
absolute gift in the first instance, & applying 
the rule in Lmsence v. Tierney & Hancock v. 
Watson the share passed to the child’s estate. 
— Be Gatti’s Voluntary Settlement 
Trusts, De Ville v, Gatti, [1936] 2 All 
E. R. 1489 ; 52 T. L. R. 674 ; 80 Sol. Jo. 
704. 

1095. Add, Annotaiion : — Refd. Selsdon v, Selsdon 
(1934), 50 T. L. R. 469. 


Part IX. — Beneficial Interests in Realty. 


1260. Add. Annotations: — As to (2) Dlstd. Be 
Williams’ Settlement, Qreenwell v. Hum- 
phries, [1929] 2 Ch. 361. Consd. Oolclough 
V. Oolclough & Fisher, [1933] P. 143. 

1391a. Portlonist disposing of settled property- ‘ 
Loss of portion.] — Whenever a son, entitled 
to an estate in remainder under a settlement 
of real property wliich, if it were an estate 
in possession, would exclude him from shar- 
ing in any portions charged on the property, 
has exercised, by virtue of his estate in 
remainder, dominion over & disposed of the 
settled property, he at once becomes & 
remains excluded from the portions provision. 
In observing this principle the ct. will not 
measure the benefit to himself or the detri- 
ment to others which the son so disentailing 
the settled property creates.— Re Lerke’b 
Settlement Trusts, Borough v. Leekb, 
[1937] Ch. 600 ; [1937] 2 All E. R. 563 ; 106 
L. J. Ch. 228 ; 157 L. T. 481 ; 63 T. L. R. 
735 ; 81 Sol. Jo. 419. 

1394. Add. Annotation : --netd. Be Settle- 

ment ’Prusts, Borough v. Leeke, [1937] 2 
All E. R. 663. 

1897. Add. Annotation Refd. Be Leeke^s Settle- 
ment Trusts, Borough v. Leeke, [1937] 2 All 
E R 563. 

1427. Add. Annotaiion .-—Consd. .Be I^eke’s Settle- 
ment Trusts, Borough v. Leeke, [19J7J Z 
All E. R. 503. 

1429. Add. Annotation ; — Consd. I^eke’s Settle- 

ment Trusts, Borough v. Leeke, [1937] i 
All B. B. 563. 

1626a. Sale o! lands charged to pay debts— 

Charge on other tente ol ^ 

I^H (1846), 16 Sim. 136 ; 60 E. B. 

568 

Annoeotlon*.— Beta. Be 

V. Satmders-Davies (1837), 56 L. J. Ou. 


1604a. .] — Stawbll v. Austin (1677), 

2 Rep. Oh. 126 ; 21 E. R. 635. 


1746. Add. Annotation: — Consd. Rc- Arden, Short 
V. Camm, [1935] Ch. 326. 


1779a. .]— Warman v. Seaman (1676), 2 

Cas. in Oh. 209 ; Freem. Ch. 306 ; PoU. 1 12 ; 
Oas. temp. Finch, 279 ; 22 E. R. 914 ; sub 
nom. Sbjaman v. Warman, Freem. K. B. 300 ; 


3 Keb. 544. 

Annotatims: — Reid* Lyon v. Mitchell (1816), 1 Madd, 467 ; 
Re Wynch Trusts, Ex p. Wynch (1854), 5 De Q. M. & G. 
188 ; Roddy v. Fitzgerald (1858), 6 H. L. Oas. 823. 


1786a. Conditional gift.] — By marriage settle- 

ment, C., the husband, in consideration of 
the intended marriage & of the fortune of S., 
the wife, to which C. was to become entitled 
on the marriage, released land to the use of 
himself in fee until the marriage ; &, after 
the marriage, to the use of himself for life ; 
remainder to trustees to preserve contingent 
remainders ; after the decease of C., in 
case S. should survive him, to the use of S. 
for life ; remainder to trustees to preserve 
contingent remainders ; &, after the decease 
of the survivor of 0. &; S., In case there should 
be only one child of the marriage, then living, 
4 fc no other child then dead leaving issue, 
to the use of sucli child in fee ; but, in case 
there should happen to be more than one such 
child living at the decease of the survivor 
of C. & S., or any child or children then dead 
leaving issue, then to the use of all such 
children of C. & S. & such children’s children, 
respectively, for such estates as C. & S. should 
jointly appoint, &, in default of such appoint- 
ment, as the survivor should appoint : 
in default of such appointment, to the use of 
all the children of the marriage as tenants 
in common & of the heirs of their respective 
bodies, with cross remainders ; A “ for 


1761 It 


part DC, SECT. 6, SUB-SECT. 4. 

,y^QA.xmaxs & Fbbnoh e. Elub, [1930J I. B. 116.— IB. 
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detatdt of sU ksue,** to tlie vm ol four cliildrm oa tosiftiita In ivmmm |i» U& bjr tbe 
brotliertt of S. aa tenaiKta in eommoo limitation immediatelf i^reoodmrt vtit jaras 

in lee. S. eorvived 0. s timre were two an independent limif^on to two ^ 

children of the marriage, of whom 1>0th died, ease there were, at the time ol the death of 

withoat leaTing issue, in the lifetime of B. the survivor of Q. So S., no issue in whom 

Ko appointment wae made t^Beld ^ the any of the previous limitations could vest, — 

remalndertoS.’sbrothei»dcid 0 tositooke£IEeot, Bon d. IiBIDS e. Ford (185$), 2 B* ^ B« 870 ; 

as it was not a limitation in remainder after 23 L* J. Q» B« 68 : 22 h* T* O, B. 184 ; 18 

the determination ol the estates given to the Jur. 420 ; 2 C. L, It* 064 ; 118 B. B. 1029. 


Part X. — ^Tenant for Life and Remainderman. 


1808. Add. Annotation: — ^Apld. Be Brandon, 
Samuels v. Brandon (1932), 49 T. L. E, 48. 

1809. Add. Annotation: — ^Apld. Be Brandon, 
Samuels v. Brandon (1932), 49 T. L. B. 48. 

1869. Add, AnnotaHona : — As to (2) Apld. Be 
Robins, Holland v. Gillam, [1928J Ch. 721. 
Reid. Be Conquest, Royal Exchange Assur- 
ance V. Conquest, [1929] 2 Ch. 363 ; Be 
Whitaker, Rooke v. Whitaker, [1929] 1 Ch. 
662; Be Smith, Vincent v. Smith, [1930] 1 
Ch. 88. 

1872. Add. Annotations: — As to (1) Reid. Ra 
Whitakw, Rooke v. Whitaker, [1929] 1 Ch. 
662. As to (2) Distd. Re Robins, Holland v. 
Gillam, [1928] Oh. 721. Expld. Re Conquest, 
Royal Exchange Assurance v. Conquest, 
[1929] 2 Ch. 353. Consd, Be Smith, Vincent 
V. Smith, [1930] 1 Oh. 88. 

1878. For the existing paragraph substitute the 
following paragraph ; — 

.] — Testator, who died in 

1871, devised his real estate to his trustees 
upon trust to divide the income during a 
long period, namely during the joint lives 
& the life of the survivor of a large class of 
persons, amongst another class of persons, 
their respective exors., administrators A 
assigns ; & declared that, on cesser of the 
period, the land should be sold, & the net 
proceeds of sale divided amongst a third 
class of persons only then ascertainable, & 
he gave his trustees a power of sale until 
the trust for sale arose. Immediately before 
the commencement of Law of Property Act, 
1925 (c. 20), all the cestuis gue vie were dead 
except one, Sc all the original participants 
in income were also dead except one. Sc the 
income for many years had been distributed 
amongst their respective estates or ; 

Meld: (1) the land was held m undivided 
shares within Law of Property Act, 1925, 
Sched. I., Part IV„ par. 1. 

The trustees having received, through their 
surveyor, a notice from the local authority 
that certain premises, forming part of the 
trust estate, were in a defective condition, 
carried out the necessary repairs, A temporarily 
paid the cost thereof out of the rents of the 
trust estate : — Meld : (2) the trustees having 
asked the ct. for directions, the ct. was free 
to determine how the expenses ought to he 
home ; (3) the expenses should be home by 
capital— Be Robins, Houulnd v. Gillam, 


[1928] Oh. 721 ; 97 L. J. Ob. 417 ; 139 L. T. 
393, 


AnnoiaHtma .•—As to (1) Apld. Be Hocbq. Bank 

V. Everett, [1929) 2 Cb. 166. As to (3) FoUA iU Smith, 
Vincent e. Smith, [1930] 1 Ch. 88. BsM. Be Conquest, 
Iloyal Exchange Assoc, e. Oonqneet, [1920] 2 Oh. 363 ; Be 
Whitaker. Ro^e v. Whitaker, [1929] 1 Oh. 663. 


1873a. .] — ^Law of Property Act, 

1925 (c. 20), s. 28 (2), has not deprived the ct. 
of its inherent jurisdiction to decide, in a 
proper case, that the cost of certain repairs 
to settled land ought to he home by capital. 

The intestate died possessed of an estate 
which included freehold cottages in a bad 
state of repair. After the death the local 
authority served zmtices to carry out repairs, 
including re-rooflng Sc pointing of chimney 
stacks. Some of these repairs, m view of the 
state of the property at the intestate’s death, 
would have amounted to pennanent im- 
provements ” ; Sc this summons, issued upon 
the application of the administrator of the 
estate, raised raestions as to the incidence of 
their cost; — Held: (1) the cost of repairs 
which are “ improvements ” within Settled 
Land Act, 1926 (c. 18), Sched. III., Pts. 1, 11., 
may properly & primdfade ou^ht to be home 
by capital ; (2) works not hemg improve- 
ments ” within these parts of that Sched. 
may properly be so home if they are shown 
to be works in the nature of pennanent 
improvements ; (3) ordinary current repairs 
Sc ’’casual repairs,” i.e., those carried out 
in the ordinary course, generally at the cost 
of the tenant for life, cannot be treated as 
hdng ” permanent improvements ” ; (4) 

Law of Property Act, 1926 (c. 20), s. 28 (2), 
does not compel Settled Land Act trustees 
to pay the costs of all repairs out of income. 
Sc does not deprive them of their discretion 
under Settled Land Act, 1926 (c. 18), s. 102. 

— Be Smith, Vincent v. Smteh, [1980] 1 Oh. 
88 ; 99 L. J. Ch. 27 ; 142 L. T. 178. 


1873b. Effect of Law of Property Act, 

1926 (c. 20), s. 28 (1).] — The effect of above 
sub-sect, is (a) to give to trustees for sale 
powers of management of land, including 
the repair & rebmlding of houses, the coat of 
which, by virtue of sub-section 3 of Settled 
Land Act, 1926 (c. 18), s. 102, is payable 
out of income, Sc (6) to give power to trustees 
to make improvements which, under Settled 
Land Act, 1926 (o. 18), s. 84, coupled with 
the provisions of Sched. III. thereto, can be 
paidi for out of capital. where 
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g 1. Ordinary repairs pay* 

able out of Ineome by tenant far lifs.}^ 


Be Owtm, [1930] 2 D. L. B. 897.-- 
CAN. 

sm« Batent of ruta*'<farpus Babk 
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only for repairs neoessary to keep estate 
in sakam eonflttic>a;f-*WxxaoK v« 
(1939), 1 H. P. E. ^ ^ 

CAN. 



hav^ a ebolce of powers lander | 
tlie^ tj6 fiilidod In tln^or, 

principles laid down 

, «r the language of the judgmont 
pray, Pvbhe Trustee y. Woodmae, No. 
;io7«9 u not to be construed as an authority 
fibe^iitrary proposition. — B>e Ookqxtbst, 
BotaXi Excosangb Assob. V. Conquest* [1929] 

2 C*x. 863 } 88 L. J. Oh. 441 ; 141 L. T, 686. 
.— Bdd. Be Smith, Vtaoejrt ». Smith, li&SOj i 

i878iu PernwQent structural repairs.]— 

Dangerous structure notices were served by 
a low authority on trustees in respect of 
houses forming part of a trust estate. The 
neceflfiary work involved pulling down, re- 
building, dc reinstatement of the houses : — 
Held : the work involved structural recon- 
struction of a permanent nature, & that there- 
fore the cost was to be provided for out of 
capital.-— iEe Whitaker, Bookb v. Whitaker, 
[1929] 1 Oh. 662 ; 98 L. J. Ch. 312 ; 141 
L. T. 28. 

AnncUUiom: — ^Apld. lie Conquest, Royal Exchansre Aasoe, 
i>. ConmioBt. [19291 2 Ch. 353. Consd. Re Smith, Vincent 
V. Smi&, 11930] 1 Ch. 88. 

187gb. .] — Ee Smith, Vincent v. Smith, 

No. lS73a* ante* 


1878c. 


• Ancient buildings .] — Re Battle 


Abbbt Settled Estate, Webster v. Trou- 
BRIDOE, [1933] W. N. 2] 5 ; stib nom, lie 
Webster, Webster v. Troubridge, 176 
L. T. Jo. 143. 

1884a. .] — Devise to A. & others on 

trust to apply the rents in payment of certain 
debts, then to apply them for the benefit 
of A. for life with remainders over, with a 
direction that A. should be allowed to occupy 
the premises, keeping them in repair, paying 
£100 per annum, or such other rent as the 
trusts should think reasonable. A. was 
the only acting trustee. He continued to 
occupy the premises after testator’s death. 
They were afterwards burnt down : — Held : 
A. was bound to reinstate the premises, & 
to pay £100 a year during the occupation 
after the fire. — Gregg r. Coates, Hodgson v. 
Coates (1866), 23 Beav. 33 ; 2 Jur. N. S. 
964 ; 4 W. R. 735 ; 53 E. R. 13. 

Atmotatiom : — Apld. Re WlUiames, Andrew v, WtUiameB 
(1885). 54 h. T. 105 ; JBe Bradhrook. Look v. WiUis (1887), 
66 L. T. 106. Bold. Woodhouse v. Walker (1880). 5 Q. B. D. 
404 ; Batthyany v. Walford (1886), 33 Ch. D. 624. 

1891. Add* AnnotaUon : — Refd. Re Weld-Blundell 
Estate, Mowbray (Ix»rd) v* Weld-Blimdell 
(1929), 73 Sol. Jo, 686, 

1917. Add* Annotation Spyer v, Fhillip- 

son, [1981] 2 Oh. 183. 

1955. Add. Annotations : — ^Consd. Re Macnamara, 
Macnamara v* Macnamara, [1936] 1 All E. R. 
602. Refd. Re Fulford, Fulford v. Hyslop, 
[1930] 1 Ch. 71. 

1956a. Damage to settled property In Ireland.] 

— tenant for life unimpeachable for waste of 
an estate in Ireland &; subject to Irish law 
was awarded £4,400 compensation for 
damage to the settled property. The com- 
pensation, which was awarded by a com- 
mission Of inquiry set up by agreement 
between the govt, of the Irish Free State ^ 
the British Govt., was in the nature of a 
gratuity & was not by law recoverable by the 
owners of the property injured. The tenant 


for life in fact oiily received #2^600, 
balance b^gretained by the Irish Free State 
Govt* in respect of an unascertained lability 
of the tenant for life lor Irish income tax ; — 
Held: by Irish law the sum awarded by way 
of compensation was capital money & was 
held by the tenant for Hfe as a trustee for the 
trustees of the settled estate; in the cir- 
cumstances the liability was the tenant Co 
life was limited to £2,600, the only sum 
received in respect of the award.— Re 
Macnamara, Macnamara v. Macnamara, 
[1936] 1 All E. R. 602. 

1958. Add. AnnotatioTis : — As to (1) Consd. Re 
Fenwick, Fenwick v* Stewart, [1936] 2 All 
E. R. 1096. Refd. Re Shee, Taylor v. Stoger, 
[1934] 1 Ch, 345; Corbett v. I. K. CQjnm»» 
[1937] 3 All E. R. 808. 

1958a. ,] — When part of the residuary estate 

of a testatrix who died on Mar. 24, 1932, con- 
sisted of two houses held on lease for terms 
expiring in 1944 & 1946 respectively & sub- 
ject to the payment of heavy ground rents 
& other liabilities ; before the expiration 
of the first year after testatrix’s death, the 
exors. in pursuance of their obligations under 
the leases, expended £363 in payment of 
rent & other outgoings ; &, for the purpose 
of relieving the estate from future liabilities 
thereunder, acting under proper advice 
assigned the leases & paid out of the capital 
of the estate the sums of £600 & £100 to the 
respective assignees thereof in consideration 
of their undertaking those liabilities HeZd ; 
as between tenant for life & lomainderman 
under the trusts of the residuary estate, the 
remainderman was not entitled to have the 
whole of the sums of £600 & £100 recouped to 
capital out of the income accruing to the 
tenant for life, although the effect of tliat 
payment out of capital was to relieve the 
tenant for life from the obligations he would 
have been under to meet out of income the 
liabilities under the leases, but for the assign- 
ment thereof ; the obligation to pay the sum 
of £353 ought not to be wholly borne by the 
tenant for life, as ho was not put in possession 
of any of the income of the residuary estate 
until the estate had, within the due period of 
one year from testatrix’s death, been freed 
from the leasehold liabilities ; but, thirdly, 
those three sums amounting together to 
£963 ought to be api>ortjoned as between, 
capital & income upon the principle recognised 
in Allhuseri v. Whittell. — Re Shee, Taylor v. 
Stoger, [1934] Ch. 315 ; 103 L. J. Ch. 183 ; 

I 150 L. T. 461. 

1960a. Vested legacy fund — Payment post- 

poned.] — (1) The income of a fund set apart 
to answer a legacy vested but not payable 
until a future date falls into the residue as 
capital, &i must, as between the tenant for 
hie & the remainderman of the residue* be 
invested, the income only arising from such 
investment paid to the tenant for life. 

(2) The unapplied income of a fund set 
apart to answ'er an annuity payable at the 
discretion of trustees belongs to the tenant 
for life of the residue as income. — Re White* 
HEAD, Peacocjk V. LuOAS, [1894] 1 Oh. 
678 ; 63 L. J. Oh. 229 ; 70 L. T. 122 ; 42 
W. R. 491 ; 88 Sol. Jo. 183 ; 8 B. 142. ' 

Annotation : — Generally ^ Refd. Re Hawklnfl, Whit© e. 

[1916] 2 C!b. 670. 
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Cases 1976a— 1998a. English and Empire: Digest Supplement. 


1975a. .] — ^In 1888 property was demised tov 

a term determinable on the dropping of three 
lives, reserving a yearly rent & a heriot pay- 
able on the dropping of each life, with a 
covenant for perpetual renewal at a specified 
fine on the dropping of each life. In 1869 
the persons who had then become absolute 
owners subject to the lease settled the 
property in strict settlement, giving to a 
tru^ee ample powers of management, with 
powers to grant leases with or without 
covenants for renewal, & to perform any 
covenant for renewal previously entered into 
by any previous owner, or by the trustee for 
the time being, so that in every such appoint- 
ment, lease or demise the best rent be reserved 
without taking any fine or premium. During 
the continuance of a tenancy for life under 
tills settlement two lives dropped, & on each 
occasion a heriot was paid & the lease renewed 
by the trustee at a fine in pursuance of the 
covenant : — Held : the powers given to the 
trustee did not affect the question, &; the fines 
&; heriots were casual profits payable to the 
tenant for life. — Brtgstockb v. Briostocke 
(1878), 8 Ch. D. 357 ; 47 L. J. Ch. 817 ; 38 
L. T. 760 ; 26 W. R. 761, C. A. i 

Annotation : — ^Reld. Re Bodes. Sandets e. Hobson, [1909] 

1 Ch. 815. 

1979a. Annuity charged on leaseholds — Compulsory 
sale.] — settlement was made in 1892 of 
(inter alia) an annuity of £300 charged on 
payable out of certain leasehold properties. 
The settlement provided that the trustees 
should pay the annuity of £300 to one H. 
during her life & after her death to her hus- 
band, & after the death of the survivor of 
those two to their three daughters during 
their lives with remainder to the daughters* 
children. H. & her husband having died, 
their three daughters were entitled to the 
income, & the children of the daughters were 
entitled to the capital. The settlement also 
provided that if & when H. & her husband 
or the survivor of them should so require, & 
after the death of the survivor of them if 
& when the trustees or trustee should in 
their or his imcontrolled discretion think it 
expedient, the trustees or trustee should sell 
the annuity of £300 & invest the proceeds 
in a manner specified in the settlement. 
The annuities in question were in fact re- 
deemed by the owner of the leasehold pro- 
perties under the provisions of sect. 191 of 
the Law of Property Act, 1925 (c. 20), s. 191 : 
— Held : sect. 191 enabled a compulsory sale 
to be made, & the trustees could not be said 
to have exercised any discretion in the matter 
one way or the other. The capital money 
resulting from the compulsory sale must be 
treated as though the annuity were still sub- 
sisting so far as the relative rights of the 
tenants for fife So the remaindermen were 
concerned. The trustees should sell in each , 


year sufiicient of the capital to produce with 
the income £300 a year, less income tax, 
which was to be paid to the tenants for life. 
— Re Cabr*8 Sbttlrmbkt, Riddeix v. Oaer, 
[1933] Ch. 928 ; 102 L. J. Oh. 827 ; 149 
L. T. 601; 49T. L.R. 681. 

1996. Add, Annotation : — Consd. Re Maclver*s 
Settlement, Maclver v. Rae, [1936] Ch. 198. 


1998a. DistribuHon of capital assets.] — A 
limited co. not in liquidation can make no 
payment by way of return of capital to its 
sh^eholders except as a step in an authorised 
reduction of capital. Any other distribution 
of money, whether called dividend or bonus 
or any other name, can only be made by way 
of dividing profits. Moneys so paid to a 
shareholder who is a trustee consequently 
will belong primd facie to the person bene- 
ficially enutled to the income of the trust 
estate. If the moneys or any part of them 
are to be treated as corpus^ there must be 
some provision of the trust deed which brings 
about that result ; no statement by the co. 
or its officers can alfect the rights of the 
beneficiaries in the matter. 

In 1025 a pastoral co. in New South Wales 
sold substantially the whole of its lands, live 
stock Sc, other assets. So ceased to carry on 
its business. In 1026 a dividend was 
declared So paid as a distribution of capital 
assets in advance of the winding up.*’ No 
question arose in the appeal as to that 
dividend. In Nov. 1927, the co. declared So 
paid a dividend, stating that it was paid out 
of the sale of the breeding stock. Upon an 
originating summons issued by trustees, who 
held over two-thirds of the shares issued, 
the Supreme Ct. held that the dividend 
should be treated as capital of the trust 
estate. Upon appeal to the Privy Council 
resps., whue supporting that decision, con- 
tended alternatively that the dividend could 
not have been paid but for a breach of duty 
by the trustees in not opposing resolutions 
passed in 1926 altering one of ' 
of assocn . : — Held : the 
be treated as income of 
estate, but the moneys should be retained 
by the trustees for a limited period, in order 
that the beneficiaries might, if they wished, 
assert in hostile litigation a claim based 
upon the alternative contention above 
stated, the materials necessary to dispose of 
that point not being fully before the board. — 
Hill (R. A.) v . Permanent Trustee Co. 
OP New South Wales, Ltd., [1930] A. C. 
720 ; 144 L. T. 06 ; svb nom. Re Hill 
(Richard), Hill v. Permanent Trustee 
Co. OP New South Wales, 99 L. J. P. C. 
191, P. 0. 


Annotations: — Consd. Ward, Rlngland v. Ward, [1936] 2 
All E. K. 773. Befd. Briggs r. I. R. Conus. (1932), 17 
Tax Cas. 11. 


PART X. SECT. 4, SUB-SECT. 8.— 
M. (a), 

sa. Cash bonus — War Loan confer- 
rion.]— M. was entitled to the Income 
of a certain holding In British 6, per 
cent. War Loan stodc for her life. 
The stock was redeemable at any time 
between 1929 & 1947, & by the British 
Finance (No. 2) Act, 1931 (o. 49), the 
British rmasnry was empowered. to 
convert the stock into stock bearing 
interest at 8| per cent, per awnum. 


Shareholders were entitled to have 
their holdings redeemed at par or to 
have them continued in the new stook, 
& if their apnlloations for continuance 
wore received before a speolfled date, 
cash bonuses were payable to them in 
respeot of their holdings. Sect. 15 (2) 
of t^e Act provided that as between 
persons having any benefidtal interest 
In a holding, any cash bonus payable 
in respect of the holding shall belong 
to the person entitled to the income 
of the holding on the day when the 
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bonus is payable — Held; the ot. 

would apply the provisions of the Act, 
therefore, M. would be entitled 
to tbe cash bonus payable in respect 
of the holding. — Re SoHOPFERtB's 
Trusts, [1932] I. R. 467.—- IR. 


PART X. SECT. 4, SUB-SECT. 3.— 
M. (b). 

so. Dividend ovi of profit on sale of 
assets,]^lU Hill, Pbbmanent Tbustbb 
O o. V, Hill (1929), 29 S. R. N. S. W, 
63; 40 N. S. W. W. N. 10.— AUS. 




7oL XL.— Setttemeiits. Cases ICSSb—SOSCa. 


1998b. .] — A testator, who died in 1928 & 

whose estate largely consisted of shares in a 
steamship co., by his will directed that they 
should not be sold during the continuance of 
the trusts upon which ho settled them, & 
gave the dividends, interest, & annual 
income thereof to his widow during her life 
or until she should remarry, & subject thereto 
to his children during their lives & then to 
their issue. The co. adopted an article 
enabling it to distribute surplus moneys 
representing proceeds of sales of ships & 
investments among the shareholders on the 
footing that the same should be received as 
capital. In 1934 it distributed 42819,000 
among the shareholders in exercise of this 
power, of which the trustees of the will 
received 4516,000 : — Held : on the true con- 
struction of the will & in the events which 
had happened the £16,000 must be treated as 
an accretion to the capital of the trust fund. — 
He Ward's Will Trusts, Ringland v. 
Ward, [1930] Ch. 704 ; [1936] 2 All E. R. 
773 ; 105 L. J. Ch. 315 ; 155 L. T. 346 ; 52 
T. L. R. 605 ; 80 Sol. Jo. 486. 

1998c. Dividends in arrear — Issue of certificates 
redeemable out of future profits.] — ^Where 
dividends on cumulative preference shares 
are in arrear & the co. issues funded dividend 
certificates, saleable As redeemable, the future 
profits of the co. to be used in redeeming 
them, in lieu of payment of the arrears, the 
certificates, as between income & capital, 
are to be treated as income & belong to the 
tenant for life. — Re Sakdbach, Royds v. 
DOUOLA8, [1933] Oh. 505 ; 102 L. J. Ch. 173 : 
149 L. T. 44. 

1998d. Waiver of arrears of dividend on preference 
shares — In consideration of ordinary shares.] 

— Dividends on preference shares in a co. 
being several years in arrear. a scheme was 
approved by the shareholiiers & sanctioned 
by the ct., whoi'oby the ordinary shareholders 
surrendered part of their holding to the x>ref- 
erence shareholders, the latter consenting 
to waive their right to the arrears of 
dividends. Under the scheme trustees of a 
settlement received ordinary shares in lieu of 
the arrears of dividend due on a block of 
preference shares forming part of the trust 
estate : — Held : the ordinary shares received 
by the trustees were to be treated as income 
& belonged to the tenant for life. — R>e 
MacIver's Settlement, MacIver v. Rae, 

1 1936]. Ch. 198 ; 105 L. J. Ch. 21 ; 154 L. T. 
339 ; 52 T. L. R. 25. 

AnnotaU<m Consd. He Smithes Will Trusts, Smith %\ 
Melville, [19:i6] 2 All E, R, 1210. 

19986. Distribution of ordinary shares to pref- 
erence shareholders — In satisfaction of un- 
paid dividends.] — Two sliares of the residue 
of testator’s estate were directed to be settled 
& the trustees appi'opriatcd to such shares 
certain cumulative i)reference & ordinary 
shares in a co. For some years the co, was 
unable to pay the dividend on the preference 
shares, & ultimately an arrangement was 
made by the co. with the sanction of the ct. 
that the preference shareholders should 
receive two-thirds of the ordinary shares in 
satisfaction of all outstanding dividends. 
The trustees of the will were not entitled by 
their holdings of shares to control the action 
of the co. in this respect. The trustees 
having received these ordinary shares it was 
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contended by those interested in the capital 
of the shares of the residue that some par*t 
of such ordinary shares should bo treated as 
(capital Held : the ordinary shares wore 
income & must be transferied to those 
entitled to the income.— Smith’s Will 
Trusts, Smith Melville, [1936] 2 All 
E. R. 1210 ; 155 L. T. 248 ; 80 Sol. Jo. 612. 

2000. Add, Annotation : — Befd. Briggs v, I. R. 
Comrs. (1932), 17 Tax Cas. 11. 

2007. Add, Annotation : — Apld. Re Bates, Moun- 
tain V, Bates, [1928] Ch. 682. 

2009a. .] — The directors of a co. owning & 

operating steam trawlers, having sold some 
of their vessels for sums largely exceeding the 
values at which they stood in the co.’s balance 
sheet, carried the proceeds to a suspense 
account ^ afterwards distributed them as 
cash bonuses to the shareholders, with a 
covering letter stating that such bonuses 
were capital payments not liable to income 
tax or super tax : — Held : not having been 
capitalised by the issue of bonus shares 
increjising the total capital, the payments 
were income receivable by the tenant for 
life during his life. — Re Bates, Mountain v. 
Bates, [1928] Ch. 682 ; 97 L. J . Ch. 240 ; 139 
L. T. 162 ; 72 Sol. Jo. 408. 

Annoixtti(m : — Apprvd. Hill (R. A.) v. Permanent Trustee Co. 
of New South Wales, Ltd., 11930] A. C. 720. 

2011. Add. Annotation: — Consd. Re Sandbach, 
Royds V, Douglas, [1933] Ch. 505. 

2020a. .] — Calthorpe’s Loud Will Case 

{circa 1795), cited in 14 Ves. at p. 77 ; 33 
E. R. 450. 

Annotations Barclay d. Wninowrigbt (1807), 14 

Ves. 66. Refd. He Bonoh, SpronJ© v, li.mch (1885), 29 
Ch. D. 635. 

2026a. .] — Subject Id certain bequests A 

dispositions, a testator who dic^d in May, 1931 , 
by his will gave the residue of his estate to 
his trustees for conversion & investment & 
directed that the investments representing 
such residue should be held upon trust as to 
certain parts for his children therein named, 
such parts to be settled upon certain trusts. 
Testator’s residuary estate consisted {inter 
aha) of £100 preference shares & £100 
ordinary shares in B. B., Ltd. By the 
articles of B. B., Ltd., it was providcMl that 
the profits of the co. w’liich it shall froin 
time to time be determined to divide in 
respect of any year or other period shall be 
applied first in paying the fixed cumulative 
preference dividend on the capital paid up 
on the preference shares to the close of such 
year or other period & subject thereto in 
paying a dividend for such year or other 
period on the capital paid up on the ordinary 
shares.” At the date of testator’s death £1 
per share had been paid up on the ordinary 
shares, but nothing on the preference shares. 
No dividend had been declared before 
Mar. 1931. By legislation in the Union of 
South Africa, B. B., Ltd., would become 
liable, in the even! of its not distributing m 
each year dividends amounting to 75 per cent, 
of its profits in the Union, to a special super- 
tax. By an arrangement with the mland 
revenue, B. B,, Ltd., which owed a large sum 
in respect of income tax, super tax & sur tax, 
was not to make any distribution by way of 
dividend until such sum should be dis- 
charged. In 1932 an interim dividend was 



declared ,031 the ordinary sheres ** out of the 
prodts of the oo* for the year 1981/’ In 
1933 an interim dividend wae declared which 
waa to be paid “ first out of the accumulated 
profits of the year to Dec. 31, 1934:, ^ if these 
should not suffice then rocoiurse to be had to 
the |)rofits of the year to Dec. 81, 1926.” 
Interim dividends were declared in 1934, 
& 1935, payable similarly out of undistributed 
profits for the years 1925, 1926 & 1927. 
When these dividends were declared calls 
were made upon the ordina^ ^ares which 
were satisfied out of the dividends declared. 
A summons was taken out to determine 
whether the dividends were income or capital 
of testator’s residuary estate or fell to be 
apportioned between income & capita], & if 
so on what basis ; — Held : the interim divi- 
dends were for the years in which they were 
respectively declared ; upon the evidence the 
intention of the co. was a distribution of 
profits & not the capitalisation of the amount 
of the dividends & the dividends declared 
after testat<>r’s death must be treated as 
income. — Ee JoBL, Johnson v. Joel, [1936] 
2 All E. R. 962. 

2085. Add, Annotaiions : — ^Dlstd* He Bates, Moun- 
tain v. Bates, [1928] Ch. 682 ; Parker v. Chap- 
man (1928), 138 L. T. 729 ; Hill (B. A.) v. 
Permanent Trustee Co. of New South Wales, 
Ltd., [1930] A. 0. 720. Held. Income Tax 
Oomr., Bengal v. Mercantile Bank of India, 
Ltd., [1936] 2 All E. B. 857 ; Re Joel, John- 
son V. Joel, [1936] 2 All E. B. 962 ; Re Ward, 
Bingiand v. Ward, [1936] 2 All E. B. 773. 

2059. Add, Annotation: — ^Distd. Hill (B. A.) v. 
Permanent Trustee Co. of New South Wales, 
Ud., [1930] A. 0. 720. 

2090. Add, Annotations : — ^Consd. Re McKee, 
Public Trustee v, McKee, [1931] 2 Oh. 145. 
Refd. Re Sullivan, Dunkley v. Sullivan (1929), 
45 T. L. B. 690. 


following paragraph : — 

If thaii sum had been six months’ interest 
paid by the mtgor. instead of six months’ 
notice before repayment of the mtge. moneys, 
then it would have been payable to the 
tenant for life (Nouth, J.). 

2131a, Repayment of Income tax.] — Testator 
directed that his residuary estate should 
be held in trust for such of his sons as 
should attain the age of twenty-one years 
&; sadx of his daughters as should attain that 
age or marry. He further directed his 
trustees to hold the share of a daughter in 
trust to pay her the income thereof during 
her life, & after her death in trust for such 
persons as she should by will appoint, & in 
default of appointment in trust for all her 
children in equal shares, & in defaidt of any 
issue of a daughter in trust for his other sons 
or daughters as part of their shares. Testator 
died in 1906, leaving one son one daughter. 
The daughter attahied the age of twenty *one 
years in 1926, & married in 1927, There 
was issue of that marriage one son. In 1927 
the daughter claimed, under Income Tax 
Act, 1918 (c. 40), s. 25), repayment of moneys 
paid or deducted on account of tax in respect 
of the income of her share accumulated under 
the will during her minority. In 1928 
the Board of Inland Revenue admitted her 
claim in this respect to the amount of 
£7,770 19a. 4d., & that amount had been 
paid to her. A question was then raised 
whether that sum should be treated as an 
accretion to the capital of the daughter's 
share, or whether she was entitled to it 
absolutely : — Held : the daughter was en- 
titled absolutely to the sum of £7,770 19a. 4d. 
— Re PULFOBD, PULEOBD V, Hyslop, [1930] 
1 Ch. 71 ; 99 L. J. Ch. 80 ; 142 L. T. 186. 

2140a. Dividends on bonus shares created 

after death of tenant for life .] — Re Hyde 


CasM 2140a. Enoi^sh and Empieb Digest SDmjaoDNT, 

2127. Add tiie 


PART X. SECT. 4, SUB-SECT. 8.— 
M. (f). 

2058 I. SMrplu9 Meets — JHdribvJtim 
on diasohdion — Repayment ordered to 
he bp way of return of oopitoi.}— Money 
paid to an exor. of a deceased share- 
nolder in a winding up under an order 
directing the repayment to be by way 
of return of capital becomes part of the 
corpus of the estate, — Re Keatinq, 
[1934] S. 0. 11, 698 ; 3 D. L. R, 745.— 
CAN. 


sb. RiffM of life tenmU.] — Life 
tenants are not entitled to moneys 
which repi'esont proceeds of sale of 
securities over & above their value 
at the time of testator^s death . — Re 
Niohoi/h Estate (1936), 61 B. C. H. 
214.— CAN. 


PART X. SECT. 4, SUB-SECT. 8.— 
M, (g). 

sd. Proceeds from sale of assets — 
dt rents dt profits from leasehold d: 
freehold propmies.h^JBeld : the moneys 
so received by the trustees must bo 
treated as part of the capital of the 
estate. — ^U nion TBtnmE Oo. op Aus- 
tralia V, Watson (1981), 48 N. S. W. 
W. N. 102.— AUS. 


PART X, SECT. 4. SUBrSEOT. 8.— 

P. (b). 

2101 t. Whether interest mol to 
irderest on aiuthorieed innesments,h^ 
A tenant for life is entitled to be paid^ 
pending oonversion, the amount allowed 
by the rule in Bowe v. Rart of Vart^ 
vioviht notwithstanding that the inccnne 


actually received falls short of the 
amoimt allowed under that rule, & 
is entitled to a charge on oapitaJ accord- 
ingly. The tenant for life has the same 
rights pending conversion In a cose 
where the ot. authorises postponement 
of the sale of assets which without 
such authorisation the trustees would 
be bound to realise under the rule in 
Howe V. Earl of Dartmouth. Qu. : 
whether the tenant for life is entitled 
pending conversion to requiie tlie 
amount of any defioienoy in the actual 
income to ho raised by enforcement of 
the charge. — U nion Trustee Co. or 
Australia, Lti>. v, Graham (1931), 
31 S. R. N. S. W. 628 ; 48 N. S, W. 
W. N. 104.— AUS. 

2101 il. Right Of tenant for life.] 

' — The rule in Howe v. Earl of Dart- 
mouth was intended to operate in 
favour of a life tenant as well as of 
remaindermen. In a case, therefore, 
la which that rule applies, a tenant for 
life is entitled to be paid, pending 
conversion, the amount allowed by 
that rule, notwithstanding that the 
income actually received faUs short of 
suoh amount, Sc, further, is so entitled 
even where the effect of the application 
of the rule vfill be to reduce the amount 
of capital ultimately available to the 
remafnderxnen & may pro tanio defeat 
the intention of testator. — Re Ttndal, 
UAL TRUfiprsK Co., Ltd. e. 

(1984), 84 S. R. N. 8. W. 8.— 

AUS, 

PART X. SECT. 4, SUB-SECT. 8.-^. 

sb. Company dealing in Umds of 
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estate — Profits on sale,] — Re 
^XOKEBS (1928), 64 O. L. H. 862.— CAN. 

td. Profda from carrifing on station, ] — 
In carrying on a station property it is 
the duty of the trustees to hold the 
scales as evenly as possible between the 
life tenant Sc remaindermen consistently 
with prudent management, starting 
with the basic principle that the capital 
ot the business ts the capital which was 
embarked therein at the date of 
the testator's death, that any profit 
which that capital earns as the result 
of a strict method of accountancy 
belongs to the life tenant os soon as 
that profit is realised in cash, that that 
proOt should be realised in cash so 
soon as it prudently can be realised. 
Sc that the life tenant is only entitled 
to such profits OB is from time to time 
during the life tenancy realised in cash. 
— Re Porter, Porter o. Porter 
(1931), 81 S. It. N. S. W. 116; 48 
N, S. W. W. N. 17.— AUS. 

if. .1 — For the purpose of 

ascertaining the amount due to life 
tenants for Income derived from the 
carrying on of a station for the purpose 
of the reedisation of an estate, the whole 
period during wtdoh the station is 
carried on must, be . treated as one 
period. A book profit shown In an 
administrator’s accounts tor a part of 
such period is not income neoessarily 
to be appropriated to a life tenant.—^ 
Union trustee Oo. of Australia, 
tiTD. e Eoefo^ (1931), 81 S. B 
S. W. 92 ; 48 N. S. W. W, N. 49.— 
AUS, 
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(William) Whx Tbusts, Hybb i?. Bbycb 
(1030), U Sol. Jo. 467. 

2143« Add, Annotation : — As to (2) Apld. Re 
WaUcer, Walker v, Patterson (1934), 177 
L. T. Jo. 326. 

Add, Annotation : — ^Retd. Re Walker, Walker 
V. Patterson (1934), 177 L. T. Jo. 325. 

2146a. -- — .1 — Re Walker, Walker v, 

Patterson, [1934] W. N. 104 ; 177 L. T. Jo. 
326. 

2149a. Sale to pay death duties.] — 

testator by his will settled his residuary 
estate upon trust to pay the income thereof 
to two ladies during their lives, & subject 
thereto the residue was given to various 
ascertained persons in certain proportions. 
One of the tenants for life having died, in 
order to pay the death duties then payable 
the trustees sold certain securities. At the 
time of the sale dividends were accruing, part 
of which had accrued in the lifetime of the 
deceased tenant for life. The dividends wore 
subsequently received by the purchasers. 
The personal representatives contended that 
tlie rights of the tenant for life could not be 
affected by the trustees dealing with the 
shares before the dividends were paid & 
asked fOr an apportioned part of the dividends 
to be i)aid to them out of the purchase price. 
There was no didiculty in afi^certaining the 
amount of the apportioned part of the 
dividends : — Hdd : the dividends ought to 
be SO apportioned & the personal repre- 
sentatives of the tenant for life wore entitled 
to receive the sum representing the prox>ortion 
of the dividends which accrutxi up to the 
date of the death of the tenant for life on the 
securities so sold. — Re Wintebstoke’s Will 
Trusts. GtiNN v . TUchardson, [1937] 4 
All E. K. m ; 51 T. L. Tl. 20 ; 81 Hoi. Jo. 
882. 


4 per cent, per annunif to trustees upon trust 
to pay the income to certain persons during 
the life of one of them, & after her death upon 
trust for other persons. Testator’s estate 
was insufficient for payment in full of his 
legacies. Sc the reali^tion of his assets 
occupied several years : — Held : moneys 
from time to time received by the trustees 
& applicable to the legacy were divisible 
rateably between capital & income, so as to 
attribute to income £4 per cent, from testetor's 
death on the amount attributed to capital.-*— 
Re Tinki^br’s Estate (1876), L. B. 20 Bq. 
456 ; 45 L. J. Oh. 135. 

Annotation! — ^Befd. Be Foster, liloyd v, Carr (1890), iH 
Ch. D. 629. 

2197a. Cost of rendering accounts for succession 
duty.] — Held: (1) the expense of fencing 
waste lands granted to a trustee for the 
benefit of the estate must be paid out of 
capital ; (2) the costs of rendering accounts 
for the succession duty, payable for the first 
equitable tenant for life, must be paid out 
of income. — Cowley (Earl) v. Wellesley 
(1866), li. B. 1 Eq. 066 ; 35 Beav. 635 ; 14 
L. T. 245 ; 14 W. E. 528 ; 55 E. B. 1043. 

2197b. Calls on shares.] — Testator bequeathed 
residuary personalty to trustees upon trust, 
either to continue existing investments or 
sell any part of the estate. Sc invest in certain 
stocks, shares Sc bonds. He directed c^ls, 
if any, which, at or after his death, might 
be or become due in respect of shares for the 
time being constituting part of his residuary 
personal estate, to be paid out of income ; — 
Held : the direction applied to calls on 
railway shares held by testator at his death, 
but not to such shares acquired by the 
trustees. — ^Bevan v, Waterhouse (1876), 3 
Ch. D. 762 ; 46 L. J. Oh. 331. 

2202. Add, Annotation : — As to (1 ) Reid. Ee 

• Whitaker, Booke v, Whitaker, [1929] 1 Ch. 


2157a. Benefits gained by compromise of claim 
against estate of testator.] — ^A claim made 
against the estate of testator was com- 
promised by the payment of a large sum 
several years after testator’s death ; — Held : 
the amount due for principal & interest at 
testator’s death must be treated as a debt 
due from his estate, Sc the corpus thereof 
reduced by that amount ; Sc any benefit 
gained to the estate by the compromise must, 
as between the persons entitled to ths corpus 
Sc income thereof, be apportioned in the 
ratio of the amount due from testator at the 
day of his death, to the further amount 
calculated to have been due from his estate 
at the time when the compromise was 
effected. — ^M aolaren v, Stainton (1867), 
L, B. 4 Eq. 448 ; 16 W. B. 974. 

2157b. Insufficiency of assets — ^Sums received on 
realisation.] — Testator bequeathed a legacy 
of £10,000 with interest from his death at 


662. 

2203. Add, Annotation Re Whitaker, 

Booke V. Whitaker, [1929] 1 Ch. 602. 

2204. Add, Annotations : — Apld. Be Smith, Vincent 
r. Smith, [1930] 1 Ch. 88. Refd. Re Whitaker, 
Buoke v. Whitaker, [1929] 1 Ch. 662. 

2205a. Enlargement of canal, docks & harbour.] — 
Held : the expenditure was a charge on the 
corpus of the estates comprised in the term. — 
Re Bute (Marquess), Bute (Marquess) r. 
Byder (1884), 27 Ch. D. 196 ; 63 h, J. Oh, 
1090 ; 32 W. B. 996. 

2205b. Cost of fencing waste lands.]— Oowlev 
(Earl) v, Wellesley, No. 2197a, ante, 

2207a. Liability for performance of covenants In 
lease.]— Testator, who had assigned dimng 
his life certain leasehold property, bequeathed 
by his will other leaseholds & the residue of 
his property to tenants for life, with 
remainders over. The assignees of the lease- 


, PART X. SECT, e* StfB-SEOT. 1. 

•p. Power of trusUe to effect hail 
ineuranoe,] — ‘Where It le a prudent 8c 

g roper prooautlon to adopt, a trustee 
at power to effect hall insuranoe, 
although there U oo etatutory pro- 
▼leion authorising him to do w*— 
SaiBBL ERTATW, U93lj 9 W. W. B. 


PART X, SECT. 7, SOB*^SECT. 1*— A, 

2100 1. Munafftmni 6»pewses.l--^(Jn 
the questions arising what should be 


ivon to life tenants under a will, 
^hat expenses sho\ild l>© chawd 
gainst inooixio & what against capital : 
-Held : any expenses inounvd in con- 
eotlon with the managernont & safe- 
uarding of the estate, an estate, 
bould bo charged against the corpm ; 
lut expenses Inourrod In the nnwiuge- 
[lent, safeguardhw* & oollection of 
meome should be charged to income. — 
te MiTOHEiL’s Estate, Nattonal 
?R trsT Co., Ltd. e. Carson, f 19^6 J 3 
V. W. R, 240; 119373 1 W. li. 
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A j. .1— T)y the will of a testatrix 

II equitable Umaiit for life was to 
ecnpadon of tixeestoteof the testatrix, 
toieh <*oiisi«ted solely of a cottage 
roiwriy. For a period of three yeans 
tie tenant for ule had iwglected to 
ay the rat-oH on the property 
lie tenant for life nuist pay the rates, 
J In the event of her not paying them 
lie trustee of the wiU should t>ay the 
itoH & enter Into poBseasion ol tto 
iTOPcrty to recoup hlmseJt tor the 
mmint paid.— F omt , 

1936). S3 k S. W. W. N. 823.— AOS. 



Cases 2207a— ^18a. English and Empire Digest Supplement. 


holds became bkpt., & the exors. of testator 
took a reassignment of those leaseholds* 
Liabilities having arisen under the covenants 
in the original lease, it was held that those 
liabilities must fall upon the corpus, & not 
upon the income, of testator’s estate. — 
AJ 4 LEN V. Emblbton (1858), 4 Drew. 226 ; 
27 L. J. Oh. 297 ; 4 Jur. N. S. 79 ; 6 W. R. 
272 ; 62 B. B. 87. 

Annotation : — Apld. Re Owen, Slater v. Owen, [1912] 1 Ch. 
519. 

2209a. .] — Ee Lorimer (1850), 12 

Beav. 521 ; 19 L. J. Ch. 624 ; 16 L. T. O. S. 
406 ; 14 Jur. 1126 ; 50 E. B. 1160. 

2209b. .] — sum of money having 

been paid into court under Trustee Belief 
Act, a petition was presented by the tenant 
for life for payment of the dividends : — Held : 
the corpus of the fund was not liable to bear 
the costs of the appln . — Re Bangussy’s Trust 
( 1862), 21 L. J, Ch. 876 ; 19 L. T. O. B. 269 ; 
16 Jur. 682. 

2209c. .] — Re Bittler’s Trust 

(1862), 16 Jur. 324. 

2222. For “ Re Wood’s Estate, No. 2311, post** 
substitute the following : “Be Wood’s 
Trusts (1870), L. R. 11 Bq. 165 ; 40 L. J. 
Ch. 179 ; 23 L. T. 586 ; 19 W. B. 227.” 

Annotation : — Consd. Re Evans* Trusts (1872), 26 L. T. 682. 

2243. Add. Annotation: — As to (2) Refd. Garland 
V. Archer-Shee (1930), 142 L. T. 443. 

2243a. .] — Powys v. Blaorave 

(1864), 4 De G. M. & G. 448 ; 2 Eq. Rep. 
1204 ; 24 L. J. Ch. 142 ; 24 L. T. 0. S. 17 ; 
2 W. R. 700 ; 43 B. B. 682, L. C. 

Annotations : — Consd. Re Hotohkys, Freke v. Calmady 
(1886). 32 Ch. D. 408. Refd. Baraes r. DowUng (1881), 
44 L. T. 809 ; Re WllUames, Andrew v, Willlaines (1884), 
52 L, T. 41 ; Re Oartwriffnt, Avia tj. Newman (1889), 
41 Oh. D. 532 ; Re Freman, Dlmond v, Newbum, [18981 
1 Ch. 28. 

2243b. Opposition to Bill In Parliament.] 

— ^An estate was settled by the will of a 
testator, his widow being the first, & his 
nephew the second tenant for life. During 
the lifetime of the widow she expended out 
of her own moneys various sums in making 
improvements upon the estate. Some of 
these sums were expended before, & some 
after the commencement of Settled Land Act, 
1882 (c. 38). With regard to those which 
were expended after the commencement of 
the Act, no scheme was, prior to the execu- 
tion of the works, submitted for approval, 
either to the trustees of the settlement or to 
the ct., in accordance with sect. 26 of the Act. 
The widow also, prior to the commencement 
of the Act, paid out of her own moneys the 
costs of the successful opposition of the 
trustees to some bills in Parliament, which 
contained provisions injuriously affecting the 
estate. The repayment to the widow of all 
the sums thus expended by her was secured 
by four bonds given to her by the nephew. 
After the death of the widow the nephew, 
being then tenant for life in possession of the 
estate, applied to the ct. of a direction to the 
trustees to apply capital money in their hands 
in payment of the amounts due upon the 
bonds : — Held : independently of Settled 


Land Act, 1882 (c, 38), s. 36, the ct., under 
its general jurisdiction, had power to direct 
the payment of the costs of the Parliamentary 
opposition out of the capital money, & 
payment was directed aocor<Bngly. — Re 
Ormrod’s Settled Estate, [1892] 2 Ch. 
318 ; 61 L. J. Ch. 661 ; 66 L. T, 845 ; 40 
W. R. 490; 36 Sol. Jo, 427. 

Annotations : — Refd. Re BrlstoPa (Marquis) Settled Estates, 
[1893] 3 (3h. 161 ; Re L. C. 0., Ex p- Pennington (1901), 
84 L. T. 808. 

2264a. — - — .]~-Hawkins v. Hawkins (1836), 6 
L. J. Ch. 69. 

V. Makings (1860), 1 De Q. F. 

&. J. 355. 

2268. Add, Annotation : — Consd. Rc Warwick’s 
Settlement ’rniats, Greville Trust Co. v. 
Grey, [1937] 2 All E. R. 828. 

2269. Add, Annotation : — Oenerally, Refd. Re Shee, 
Taylor v, Stoger, [1934] Ch. 346. 

2270a. Interest charged on capital & Income.]— 
The tenant for life of certain settled estates 
charged with a jointure & i>ortions, together 
with interest on the portions, sold his equit- 
able life interest to an iinlimiteid co. which 
thereby became entitled to receive the rents 
k> profits of the property, subject to dis- 
charging thereout all outgoings & out- 
standing liabilities. In three successive years 
the rents prtjfits received were instxfficient 
to pay in full the jointure & the interest on 
the portions, & the co. voluntarily & without 
any arrangement with or notice to other 
persons interested in the estates made up the 
deficiency : — II dd: (1) the jointure <te the 
interest on poi*tions W(U‘e a continuing charge 
on the settled estates ; (2) during the life- 
time of the tenant for life, or so long as the 
settled estates remained unsold, it cotild not 
be shown that when the final account of the 
life tenancy was taken there would be a 
deficiency in the total rents & profits ; 
(3) accordingly, during that period no claiUi 
f(^r recoupment of a deficiency in one or more 
years could be sustained. — Re Warwick’s 
Se'^tti.ement Trusts, Greville Trust Co. 
r. Grey, [1937 J Ch. .561 ; [1937] 2 All E. K. 
828 ; 10(5 L. J. Ch. 289 ; 150 L. T. 495 ; 53 
T. L. R. 703 ; 81 Sol. Jo. 397. 

2295. Add, Annotation : — Consd. Re Fenwick, 
Fenwick v. Stewart, [1936] 2 All E. R. 1096. 

2297. Add. Annotations : — Consd. Re Shee, Taylor 
V, Stoger, [1934] Oh. 346 ; Re Fenwick, Fen- 
wick v. Stewart, [1936] 2 All E. R. 1096, 

2297a. Annuity fund — Unapplied income.] — Re 
Whitehead, Peacock v, Lucas, No. 1960a, 
ante. 

2319a. Temporary investment — ^Apportionment of 
loss.] — ^A sum of money appointed to be laid 
out zn a purchase to the use of A. for his life, 
remainder to his eldest son, subject to a charge 
for the provision of younger children ; the 
money to be let out in any public fund, till 
a convenient purchase found : if a loss 
happens before the purchase, it must be bom 
in an average. — C hambers v. Chambers 
( 1730), Fitz-G. 127; 1 Eq. Gas. Abr. 116; 
Mos. 333 ; 94 E. R. 684, L. 0. 

Annotations: — SzEpld. Oke v. Heath (1748), 1 Voa. Sen. 135. 
Cossd. Booth V. AUins^on (1856), 6 De Q. M. 6c O. 613. 


PART X. SECT. 8, SUB-SECT. l.—B. 

2320 ii. ,]— Where a 

loss ocoars under a^ mtge. of trust 
funds, the Income of which Is ^payable 
to a lito tenant, the loss should bo 
apportioned between the tenant for 


life & the remainderman hy adding 
the amount actually realised from the 
security to the amount of Interest 
theretofore received by the tenant for 
life 6c dividing the whole eum between 
the latter 6c the remainderman in the 

u 


proportion In which they would have 
been entitled to share if the socmity 
bad been paid In fiiU, the tenant for 
life gi^ng credit tor the nnopi?®/? 
alr^y receive.— Xto Plumb (1896), 
27 0. H. 601.--CAN. 
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2824. Addn Annotation : — Apld. Walker’s Settle- 

ment Trusts, Watson v. Walker, rii>36] 
Ch. 280. 

2329a. .] — A light railway co. was 

promoted to serve the interests ot an estate 
iliat formed part of a settled estate. It was 
incorporated under an order .made by the 
Light Railway Comrs. & confirmed by the 
Minister of Transport. Clause 50 of the 
order provided : “ The co, may create & 
issue debenture stock, . . . The interest of 
all debenture stock & of all mtges. at any 
time created & issued or granted by the 
CO. under this Order or any subsequent Order 
or Act of Parliament shall, subject to the 
provisions of any subsequent Ox'der or Act, 
rank pari pasaii ... & shall have i)i‘iority 
over all principal moneys secured by such 


mtges.” Debenture stock to the amount of 
128,000 was issued by the co. & was registered 
in the names of the trustees of the settle- 
ment. On the winding up of the co., the 
assets that came into the hands of the 
trustees were not; sufficient to pay off the 
debenture stock & the arrears of interest 
thereon : — -Held : the assets should be 
apportioned between cax^ital & income in 
accordance witli the principle laid down in 
He Atkinson, Harbors' Co. v. Grose-Smiih, 
No. 2324. — Re Walker’s Settlement 
Trusts, Watson v. Walker, [193fi] Oh. 280 ; 
105 L. J. Ch. 49 ; 154 L. T. 504 ; 52 T. L. R. 
118 ; [1934<-5] B. & C. R. 279. 

2335. Add. Annotation : — As to (2) Distd. Re Shee, 
Taylor v. Stoger, [1934] Ch. 345. 


Part XI. — Custody of Title Deeds. 


2357. Add. Annotation : — Refd. Clayton v. Clayton, | 
[1930] 2 Ch. 12. 

2358. Add* Annotation: — Consd. Clayton v. Clay- 
ton, [1930] 2 Ch. 12. 

2358a. .] — Garrod v. Moor (1846), 8 L. T. * 

O. S. 270. 

2359. Add, Annotation : — Refd. Clayton v. Clayton, 
[1930] 2 Ch. 12. 

2877a. Trustees with duties to perform.) — ^A tes- 
tator died, having by his will bequeathed 
settled legacies & having thereby also by 
legal limitations settled freeholds which 
in the events which happened became vested 
free from incumbrances & charges in pltf. 
Prom time to time there had been appoint- 
ments of new trustees of testator’s will for 
the purposes of the Settled Land Acts & 
other purposes, including three by deeds of 


1902, 1904, & 1915. In 1924 pltf. had been 
appointed Settled Land Act trustee of 
testator’s will, jointly with the then trustees 
thereof, the appointment being limited to 
the freeholds. At the date when the free* 
holds became vested absolutely in the pltf., 
the trusts of some of the settled legacies 
were still on foot. In an action by pltf. 
claiming the custody of the appointments of 
1902, 1904, & 1915, as forming part of his 
title to the freeholds i-^Held : trustees who 
have duties to perform in relation to their 
trusts may retain title deeds lawfully in 
their possession as trustees. — CliAYTON ^v, 
Clayton, [1930] 2 Oh. 12 ; 99 L. J. Oh. 498 ; 
143 L. T. 696. 

AnmMion : — Consd. Lewis v. Phinkct, [1937 J Ch. 306. 

2879. Add. Annotation Refd. Clayton v. Clayton, 
[1930] 2 Oh. 12. 


Part XII. — Express Powers in Instruments 


2396. Add. Annotation Refd. Johnson v. Clarke, 
[1928] Ch. 847. 

2398 a. Sale to tenant for life.] — Where 

the trustees of lands in strict settlement have 
a power to sell, with the consent of the tenant 
for life, a sale by the trustees to the tenant 
for life will be held good.— Howard v, 
Ducanb (1823), Turn. & R. 81 ; 1 

L. J. O. S. Ch. 85 ; 37 E. R. 1025, L. C. 

Annotations: — Ezpld. Eland v. Baker (1807), 29 Boa v. 137. 
Apld. Dlooonson v. Talbot (1870), 6 Oh. App. 32. ^^d. 
Grover v. HucfoU (1827), 3 Rura. 428 : Greenlaw v. King 
(1841), 10 L. J. Ch. 129 ; Beadon v. King (1862), 9 Hare, 
499 ; Bevan e. Habgood (1860), 1 John. & H. 222. 

2399a. 0 — Eisdell v. Ham- 

MERSLEY (1862), 31 Boav. 266 ; 6 L. T. 706 ; 
64 B. R. 1136. 

Anr^otoHons: — Apprvd. Alexander t>. Mlllg (1870), 6 Ch. App. 


124. Consd. He Cooper, Cooper SUght 088^. 2i Ch. D. 

666: Hardaker e. Moorhoipe (1884), 26 D. 417. 

Apli. Bedlngfold & Herr ngs' Contract, (1893] 2 Oh. 

332. Refd. Parr e. A.-O., [192U] A. O. 239. 

2399b. Power to sell under subsequent settlement — 
Reference to former settlement — “ Ulterior 
to limitations therein.”]— Held ; the ex- 
pression “ ulterior to the limitations therein 
meant ulterior in point of position in the 
deed, & not ulterior in point of time.— M<JR<^N 
V. Rutson (1848), 16 Sim. 234 ; 17 L. J. Ch. 
419; 11 L. T. O. S. 238 ; 12 Jur. 813; 60 
E. R. 863. 

2570. Add. Annotations : — Refd. A.-G. p. Tasker 
(1928), 92 J. P. 167; A.-G. v. Manchester 
Corpm, [1931] 1 Oh. 254. 


PART Xn. SECT. 2, SUB-SECT. 8.— 

B. (a). 

« Lease obtained by miare^ 

presentation — No ^^tief.]^Hcld: » 
lease having been obtained by 2“^' 
pres^tation it was not made bond fide 


within Leases Act, 1849 (o. 20). s. 2. & 
there having been no surrender of 
OKistiiig Interests, It had the Incurable 
doCoot of being made in reversion, for 
both of which reasons Leases Act did 
not apply. — MomcTT v. Gouott (1878), 


1 L. R. Ir. 331.— IR. 

PART XII. SECT. 8. 

u Power to retain no n-trus tee 

s/jcurtties.l— Eooo v. Pooo*8 Tbuotbbb, 
[1929] S. 0. (Ot. of Seas.) 546.— SOOT, 
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Part XIII. — Statutory Powers in Relation to Settled Property, 


2579* Add. Annotation: — GemrallUt BeM. Be 
Aiiat6ja> Collins v. MargettSf [1929J 2 Ch. 155. 

2594«. Land subject to trust lor sale which may > 
never arise.] — trust lor sale that may never 
arise is not a ** trust or direction for sale ” 
within Settled Land Act, 1882 (c, 88), s. 63, — 
Be Goodaix’s SBTTiraroNT, Pane t>. 
Goodaix, [1909] 1 Oh. 440 ; 78 L. J. Oh. 241, 

AnnotaUone : — Consd. Be Wa^tatf's Settled Estatoe, 
[1009] 2 Ch. 201 ; Re Jolmson, Oowley v. Public Trustee, 
llOlf)] 1 Oh, 435 ; Re Smith & Lonsdale’s Contract (1934), 
78 Sol. Jo, 173. Bold. Re Parker’s Settled Estate, 
Parker e. Parker, [1028] 1 CL 247. 

2596. Add. Annotation : — ^Retd. Be Draycott 
Settled Estate, [1928] Oh. 371. 

2597. For the existing paragraph substitute the 
following paragraph : — 

Settled Land Act, 1925 (c. 18), S8. 1, 2.] — 

Land was, on Dec. 31, 1925, held by two 
persons under a devise contained in a wiU, 
made in 1888, as joint tenants in fee simple 
absolutely, subject to a charge for £1,000 
created in 1869 in consideration of marriage: — 
Held: (1) the land was settled land within 
Settled Land Act, 1925, ss. 1 (1) {v) & 2, 
A it was excepted from the ^plication of 
Law of Property Act, 1926 (c. 20), s. 36 (1) ; 
(2) there was nothing in the context to 
^ve to the words ** settled land ** in Law 
of Property Act, 1925, s. 36 (1), any 
other meaning than that given by 
sect. 205 (1) (xxvi). — Be Gaul & Houlston’s 
Contract, [1928] Ch. 689 ; 97 L, J. Oh, 362 ; I 
139 L, T. 473, 0. A. 

2598. Add. Citations : — 97 L. J. Oh. 193 ; 139 
L. T. 59. 

2600a. Land subject to payment of perpetual 
annuity — Settled Land Act, 1925 (c. 18), 
s. 1 (1) (v).] — perpetual annuity, created 
voluntarily, is a payment of a periodical sum 
for the “ benedt of the person receiving 
it within Settled Land Act, 1926 (c. 18), 

B. 1 (1) (v). Therefore land subject to such 
a chaise became, on Jan. 1, 1926, settled 
land. — Be Austkn, Oomms v. Margbtts, 
[1929] 2 Ch. 166 ; 98 L. J. Oh. 384 ; 141 L. T. 
326. 

2602. Add. Annotation : — N.F. Be Parker’s Settled 
Estates, Parker v. Parker, [1928] Oh, 247. 

2602a. Settlement of undivided moiety — Settlement 
of remaining moiety — ^Merger before operation 
of Law of Property Act, 1925 (c- 20).] — 
By a voluntary settlement made in 1909 an 
undivided moiety of a freehold estate was 
settled upon the usual limitations of a strict 
settlement, A the settlor having acquired 
the other moiety afterwards settled it by his 
will upon the same uses A trusts A with the 
same trustees as the settlement. The settlor 
^ed in 1910 So the tenant for life under the 
two settlements died m 1930 : — Held : the 
entirety of the 1 wd was settled land, the two 
moieties having completely merged before 
1926, Sc on the death of the tenant for life 


it vested in his special exors. — Be 
Settled Estate, Foster v. Foster, [1981] 
A Ob. 180; 100 L, J. Ch. 273 5 146 L. T. 70. 

2602b. Land subject to trust or direction for sale^ 
Trust for sale of land in building plots, but 
not otherwise,] — Be Smith Sc Lonsdale’s 
Contract (1934), 78 Sol. Jo. 173, 

2619. Add. AnnotaHone: — Hefd. Be Patten, West- 
minster Bank v, Oarlyon, [1929] 2 Ch. 276 ; 
Be Davies’ Will Trusts, Bevan v. Williams, 
[1932] 1 Oh. 530. 

2620a. Person named in, last deed of com- 

pound settlement as tenant for life.] — Under 
a settlement of 1899 a jointure in favour of a 
widow was outstanding. In 1926 there was 
a resettlement by a disentailing deed under 
which a jointure rentcharge was created & 
certam charges by way of legal mtge. were 
made for raising jointures Sc portions. In 
1032 appct., who was beyond dispute the 
tenant for life of the 1926 resettlement, by 
a voluntary settlement appointed Sc granted 
the settled estates to trustees in fee simple 
subject to the mtges. Sc all equitable incum- 
brances affecting the same upon trust that 
the trustees should, as soon as they lawfully 
could, for the purpose of giving effect to the 
trust for sale thereby given them in respect 
thereof, obtain a grant of the legal estate in 
the estates. By a further clause it was 
declared that the powers of a tenant for life 
under Settled Land Act were conferred upon 
t^he appct. during his life Sc after his death 
upon the trustees of the 1932 settlement : — 
Held : as Settled Land Act, 1926 (c. 18), 
s. 23 (1), vests the powers of a tenant for life 
in the person of full age on whom such 
powers are conferred by the settlement, aj^pct. 
w^as, by virtue of the clause in the settlement 
of 1932, the tenant for life of the compound 
settlement. — Be Beaumont Settled Es- 
tates, [1937] 2 All E. K. 863. 

2632. Add. Annotation : — As to (2) Apld. Be 
Alstou-Eoberts-West’s Settled Elites, [1928] 
W. N. 41, 

268da. Not tenant under lease at rent.] — ^A person 
who is a tenant of settled land tmder a lease 
at a rent is, as a matter of necessary implica- 
tion from the language of sect. 20 (1) (iv), 
of Settled Land Act, 1925 (o, 18), excluded 
from the class of persons upon whom the 
section confers the powers of a tenant for life. 
The amount of the rent is immaterial. — Be 
Catuno, Public Trustee v. Cathno, [X931] 
2 Oh. 359; 100 L. J. Oh, 390; X46 L. T, 6X8. 

2648. Add- Annotation : — Consd. Be Patten, West- 
minster Bank v. Oarlyon, [1929] 2 (Sh. 276. 

2652. Add. Annotation : — ^Refd. Be Acklom, Oake- 
shott V. Hawkins, [1929] 1 Oh. 196. 

2676. Add. Annotation i — Consd. Be Bobins, Hol- 
land V. Gillam, [1928] Oh. 721. 


PABT xni, SECT. 1, StHMEOT* 

D. (h> ttL 

2643 U. Mere lioen»ee .\ — ^Tbe 

pemoDfi quaUded to.exeioiBe the powers 
of leasing tinder Oonveyanelng « Law 


of Propetty Aot, 1898, s. 68, are those 
having an estate in land, either an 
estate for life or a chattel interest. A 
person haying a mere rixht of personal 
reeldenoe in a house tOr his Ufe has not 
an estate of any kind therein, but a 
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mm ttoenoe, St, therefore, is not 
qualided to exercise the powers of 
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tB79* Annoiaikm} — As io (2) DIstd. Be 

SteTOXkS &; Ihinsby’a Contract, [1928] W. N* 
X8T«' 

2679a. Trust for accumulation of income for 

payment of mortgages^ — Be Stbvi»^s & 
Dxjnsby^s Contract, [1928] W, N. 187. 

2727a. With intent to extinguish — 

Settled Land Act, 1925 (c« 18), s. 105— To 
what assignors appUeahle — ^Any person in 
whom life estate vested.] — Held : the opera- 
tion of Settled Land Act, 1926 (c. IS), 
s. 105 (1), is not confined to the case of an 
assurance by the tenant for life himself of 
his estate, but extends to an assurance by 
any person in whom the life estate is vested, 
including a trustee in bkpcy, of the tenant 
for life. The “ intent ** referred to in the 
sect, was the intent of the assizor. 

Where therefore a tenant for life was bkpt., 
A his trustee in bkpcy. sold & assured the 
estate for life to the tenant in tail in re- 
mainder, but the tenant for life refused to 
execute a vesting deed in his favour : — Held : 
the tenant in tail was entitled to a vesting 
order under Settled Land Act, 1925 (c. 18), 
8. 12 (1) (o). — Be Shawdon Estates Settle- 
ment, [1930] 2 Ch. 1 ; 99 L. J. Ch. 189 ; 112 
L.T. 666; 74 Sol. Jo. 216 ; [1929] B. & 0. B. 
152, C. A. 

2727b. Trustee In bankruptcy 

of tenant for life.] — Be Shawdon Estates 
Settlement, No.2727a, ante. 

2727c* Whose intent referred to — 

Assignor.] — Be Shawdon Estates Settle- 
ment, No. 2727a, ante. 

2732. Add. Annotations : — Consd. Be Patten, West- 
minster Bank v. Oarlyon, [1929] 2 Oh. 276. 
Refd. Be Acklom, Oake^iott v. Hawkins, 
[1929] I Oh. 195. 

2788a. Restriction on power of letting.] — Testator 
by his will, dated Nov. 22, 1927, directed 
his trustees to retain £3,000 & to apply the 
interest yearly in payment of the taxes, 
rates & repairs of his freehold house, & he 
desired that his aunt should “ have the use 
of it & my furniture free of cost for her 
occupation during her life or so long as she 
may require them, but without the power to 
sub-let the same or any part thereof. On the 
termination of her occupation the house is 
to be sold,’* & from the proceeds, added to the 
above £3,000, certain specific legacies were 
given. He also directed that when the house 
had been sold, his nephew, O. P., should have 
the furniture ; (1) the provision 

forbidding the tenant for life to sub-let was 
void under Settled Land Act, 1925 (c. 18), 

8,106 (l),&theprovisionrequiringthohouseto 
be sold & the gift over of the proceeds of sale 
upon the termination of her occupation was 
also avoided by that sub-sect., so far as that 
provision would operate in the event of her 
exercising any of her powers as tenant for 
life ; (2) the gift over of the £3,000 was a 
provision which tended to induce her to 
abstain from exercising her powers of leasing 
as a tenant for life, & was void, therefore, 
in so far ^ it* had that tendency ; & that 
it should be read to take effect only upon her 
ceasing to reside for any reason other than 
the exercise of her powers of leasing as a 
tenant for life ; (3) in the event of her selU^ 
the house she would not be 
paid any part of the income of the £3,00Q .; 


(4) she was entitled to the furmture during 
her life or until she ceased to occupy the house 
for any reason other than the exerc ise of 
her powers as tenant for life. — Be Patctn, 
Westminster Bank v. Oarlyon, [1929] 2 
Ch. 276 ; 98 L. J, Oh. 419 ; 141 L. T. 295 ; 
45 T. L. R. 604. 

2739. Add. Annotation :--A8 to (2) Retd. 

Acklom, O^eshott v. Hawkins, [1929] 1 Ch. 
195. 

2739a. .] — ^By this will dated 

Jan. 4, 1918, the testator bequeathed his 
leasehold house, garden & grounds, W. Ot., 
together with the fixtures & fittings all 
his furmture, pictures (except some), china, 
plate, linen, grand piano, & all chattels & 
other effects therein, to his trustees upon 
trust to permit his sister, E., to reside there 
after his death, if she should wish to do so, 
& to have the use & enjoyment thereof during 
her life free of rent or other payment, he 
gave to his sister the use & enjoyment of his 
said house, garden, & grounds, & everything 
contained therein, for her life accordingly, & 
he directed his trustees after her death or 
during her life if she should not wish to reside 
or continue to reside there to sell the same 
(except certain articles therein), with power 
to postpone such sale as they might think 
proper, & divide the proceeds between certain 
charities. He died on June 26, 1918, & the 
lady entered into possession thereof 
immediately. In 1925 she went abroad 
t»eiiiporarily for the benefit of her health, the 
place being left in charge of servants, &; she 
paid the Sched. A. tax. In 1926, owing to 
severe illness, she was prevented from return- 
ing to England, & the house was let by her 
from time to time, & she still paid Sched. A. 
tax thereon. In 1927 she sold the house as 
tenant for life or a person having the powers 
of a tenant for life, & shortly after the con- 
tents, other than the excepted articles, were 
sold by the trustees. On a summons taken 
out by the trustees asking whether she had 
any, A, if any, what interest in the proceeds 
of sale of the leasehold property & the income 
thereof: — Held: on the evidence, it must 
be deemed that those powers were properly 
exercised by her. The power of sale in 
the trustees never arose, nor did they purport 
to exercise it. She had not therefore for- 
feited her interest in the proceeds of sale of 
the leasehold property or the income thereof. 
—Be Acklom, Oakeshott v. Hawkins, 
[1929] 1 Ch. 195; 98 L. J. Oh. 44 ; 140 
L. T. 192 ; sub nom. Be Adelom, Oakshott 
V. Hawkins, 72 Sol. Jo. 810. 

2739 b .] — Under the will of a 

testator who died in 1879, . the 0. Estate 
stood limited to the use of his grandson O. 
for an estate in tail, with remainder to the 
tiso ot testator’s daughter V. W., her heu« 
& assigns. V. W., who died m 1919, by her 
will devised the estate to which she was so 
entitled in remainder, to the use of certain 
persons successively in strict settlement 
subject to a condition that if the person who 
ehould so become entitled to that esta®? ^ 
tenant for life or tenant in tad should fail to 
reside at C. House for a certain part of every 
vear, the estate of such person therein should 
cease & determine. Testatrix then be- 
queathed her reriduary estate upon trust for 
her nephew O. for life & directed that, after 
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his death, in case the 0. Estate or the greater 
part in v^ue thereof should not then devolve 
upon the limitations of her will, a stun of 
4510,000 should be raised out of her residuary 
estate Sd held upon trust for certain charitable 
purposes, & that the remainder should be 
upon trust for the persons therein named’ 
The main question was whether, in the event 
of O. (who was tenant in tail in possession & 
also the heir at law & sole next of kin of 
testatrix & had no intention of disentailing 
the estate) exercising his power of sale over 
the estate under Settled Land Act, 1925 
(c. 18), the residuary estate of testatrix 
would fall to be administered xmder the trusts 
declared by her will concerning the same ; — 
Held: (1) in the event aforesaid, upon the 
proper construction of testatrix’s will, the 
V. Estate would not on the death of O. 
devolve upon the limitations of the will, with 
tlie result that the condition upon which the 
disposition of lier residuary estate depended 
would be fulfilled ; (2) as the effect of that 
disposition would be to prevent the residuary 
estate from passing, as upon an intestacy, to 
O. as solo next of kin of the testatrix, it would 
necessarily tend to induce him to abstain 
from exercising his power of sale under Settled 
Land Act, 1925 (c. 18), within sect. 106 of 
that Act ; &, accordingly, the residuary 

estate would, subject to 0,’s life interest 
therein, pass to him as upon an intestacy, by 
reasf)n of the invalidity of the disjjosition 
thereof contained in testatrix’s will. — Re 
Oklebar, Orlebar V. Orjlebar, [1930] Ch. 
147 ; 105 L. J. Oh. 92 ; 154 L. T. 293. 

2747a. Of proceeds of settled land.] — Re 

Patten, Westminster Bank v. Carlton, 
No. 2738a, ante. 

2763a. Settled Land Act, 1925 (c. 18), s. 64— When 
applicable.] — A tenant for life of settled land 
being desirous of paying off debts incurred by 
him in the upkeep of the estate, prepared a 
scheme & applied under Settled Land Act, 
1925 (c. 18), 8. 64, asking the ct. to sanction 
the raising of the necessary amount by sale • 
or mtge. of pai’t of the settled land. The 
judge in Chambers refused the application, 
holding that he had no jurisdiction, as the 
scheme was not for the benefit of the settled 
land : — Held : on appeal, the ct. had juris- 
diction, inasmuch as the sect, was wide in its 
terms & applied not only to the settled land 
but also to persons interested under the 
settlement. The scheme being for the benefit 
of persons interested under the settlement, the 
appeal must be allowed & effect giyen to the 
scheme. — Re White-Popham Settled Es- 
tates, [1936] Ch. 725 ; [1936] 2 All E. K. 
1486; 105 L. J. Ch. 368; 155 L. T. 553; 

80 Sol. Jo. 810, C. A. 

.] — See, also, Settlements, Vol. XL., 

p. 773, No. 3045. 

2798. Add. Annotaiion : — Refd. Re Price, [1928] 
Ch. 679. 

2189. Add. AnnotcUion : — Aa to (2) Folld. Re 
Patten, Westminster Bank v. Carlyon, [1929] 

2 Ch. 276. 

2829. Add. Annotaiion : — Folld. Bernhardt r. 
Galsworthy, [1929] 1 Ch. 649. 

2889a. Power to vary leases — Settled Land Act, 
1925 (c. 18), s. 59 — ^Construction of section.] — 

— It is apparent, in my opinion, that Settled 
Land Act, 1925 (c. 18), s. 59 (1), is dealing 
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only with a question of form, because it is 
clear from the final words of sect. 69 fl) that 
no more is being authorised than what might 
have been done under Settled Land Act, 
1926 (c. 18), 8. 62 (1). The provision in 
question is that “ every such lease or grant 
snail, after such variation, release, waiver or 
modification as aforesaid, be such a lease or 
grant as might then have been ’’ granted 
after a surrender, etc. In my opinion 
sect. 59 (1) is not limited to cases where the 
result of the variation, release, waiver or 
modification will at common law effect a 
surrender & regrant. This section is con- 
ferring a power on the tenant for life to 
execute documents in a particular form 
which he could have executed in another 
form as the result of the surrender or the 
surrender &: regrant of the land previously 
dealt with. It relates to the widest possible 
release, variation, waiver or modification, 
including cases in which only part of the land 
comprised in the old lease or grant is the 
subject of those alterations (Maugham, J.). — 
Re Savilb Settled Estates, Savile v, 
Savile, [19311 2 Ch. 210, 216 ; 100 L. J. Oh. 
274 ; 145 L. T. 17. 

Annotation: — Consd. Re Brace. Brudenell v. Brudoaoll. [193?] 
1 Ch. 316. 

2900a. Effect of existence of underlease. ] 

— ^A lease may be authorised under tl^e Leases 
& Sales of Settled Estates Acts upon the 
surrender of an existing lease, although an 
imderlease granted by the surrendering 
lessee is unexpired. — Ee Ford’s Settled 
Estate (1860), L. R. 8 Eq. 309. 

Annotation : — ^Folld. Re Grosvenor Settled Estates. West- 
minster (Duke) V. MoKenna. [1932] 1 Oh. 232. 

2900b. ,] — Part of the freehold 

property comprised in a settlement was sub- 
ject to a lease Sn also to an underlease. The 
tenant for life under the settlement wished 
to take a surrender of the lease &, without 
having a surrender of the underlease, to grant 
a new lease. On the evidence the proposed 
new lease reserved the best rent that could 
reasonably bo obtained, & contained a proviso 
for re-entry on non-payment of the rent for 
twenty-one days : — Held : the tenant for 
life had power under Settled Land Act, 1925 
(c. 18), s. 42 (1), & Law of Property Act, 
1925 (c. 20), s. 150, to grant the new lease 
although the underlease remained outstand- 
ing. The new lease would take effect in 
immediate possession notwithstanding the 
existence of the underlease, & would there- 
fore comply with Settled Land Act, 1926 
(c. 18), 8. 42 (1). — Be Gbosvenob Settled 
Estates, Westminster (Duke) v. McKenna, 
[1932] 1 Ch. 232 ; 101 L. J. Ch. 145 ; 146 
L. T. 402. 

2903, Add. Annotation : — Aa to (2) Refd. Watson & 
Everitt V. Blunden (1934), 18 Tax Cas. 402. 

2916a. Covenant to rebuild when necessary — 
Validity.] — ^A tenant for life has power under 
Settled liand Act, 1925 (c. 18), s. 41, to grant 
a building lease for a term of 999 years con- 
taining a covenant by the lessee to rebuild 
existing premises when it shall become neces- 
sary, & in particular when required by the 
lessor’s estate suiweyor so to do, but without 
prescribing any definite time within which 
such rebuilding shall be carried out or beg un. 
— Be Grosvenor Settled Estates, West- 
minster (Duke) v. McKenna, [1933] Oh. 
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97 ; 102 L. J. Ch. 60 ; 148 L. T. 131 ; 49 
T. L. E. 7 ; 76 Sol. Jo. 779, 

2950. Add. Annotation : — Folld. Re Weld-Blundell 
Estate, Mowbray (Lord) v, Weld-Blundell 
(1929), 73 Sol. Jo. 586. 

2950a. Express provision for proper preserva- 

tion.] — Re Weld-Blundell Estate, Mow- 
bray (Lord) v. Weld-Blundell (1929), 

73 Sol. Jo. 685. 

3032a. .] — Re Watson, Brand v. ' 

Oulmb-Seymour, [1928] W. N. 309 ; 166 
L. T. Jo. 439. 

3032b. Architect’s fees — Short occupation lease.] — 

Re Watson, Brand v , Oulme-Seymoub, 
[1928] W. N. 309 ; 166 L. T. Jo. 439. 

30320. Solicitors’ fees — Obtaining short occupation 
lease,] — Re Watson, Brand v . Oulmb-Sey- 
MOUR, [1928] W. N. 309 ; 166 L. T. Jo. 439. 

3043. Add. Annotations : — Consd. Be Ourwen, 
Curwen v. Graham, [1931] 2 Oh. 341. Refd. 
Be Cayley & Evans’ Contract, [1930] 2 Ch. 
143. 

3046. Add, Annotations: — As to (1) Apld. 
Catchpool, Harris v, Catchpool, [1928] Ch. 
429. Consd. Re Gaul & Houlston’s Contract, 
[1928] Oh. 680. Refd. Re Parker’s Settled 
Estates, Parker v, Parker, [1928] Ch. 247. 

3047. Add, Citation 97 L. J. Ch. 161. 

Add. Annoiaiiona : — As to {!) Refd. Re Gaul & 
Houlston’s Contract, [1928] Ch. 089 ; Re 
NoHon, Finney v, Beauchamp, [1929] 1 Ch. 84. 

3047a. .] — On Dec. 31, 1926, certmn ’ 

land stood limited to the use of A. for life, 

& after his death, subject to certain jointure 
rentcbargcs for life, & subject to certain 
portions which had been charged upon the 
estate, & which had been further secured by 
the limitation of a legal term, to the use of 
trustees xipon trust for sale. The settlement 
under which the land so stood limited was 
a compound settlement, consistmg of various 

1913. In due course a vesting deed was 
executed in favour of A, A. died on Dec. 4, 
1926, & probate, limited to tlie settled land, 
was granted to the trustees of the compound 
settlement as his special representatives, on 
the footing that that settlement did not come 
to an end on his death. There were separate 
trustees of the two deeds of 1911 & 1913. 
Clause 11 of the 1911 deed gave to the ’ 
trustees thereof aU the powers conferred on 
a tenant for life by Settled Land Acts, 1882 
to 1890 : — Held : (1) the whole legal estate, 
the subject-matter of the settlement, was 
not held upon trust for sale ; (2) m view of 
clause 11 of the 1911 deed the trustees of 
the two deeds of 1911 &; 1913 were persons 
on whom Settled Land Act, 1926 (c. 18), 
s. 23 (1), conferred the powers of a tenant for 
life, & they were statutory owners under the 
compound settlement ; & when they sold 
the land they would sell it as statutory 
owners & not as trustees for sale, they must 
pay over the proceeds of sale to the trustees 
of the compound settlement. — Re Norton, 
PiNNEY V, Beauchamp, [1929] 1 Ch. 84 ; 98 
L. J. Oh. 219 ; 140 L. T. 348. 

8048. Add, Annotation: — Folld. Re Shelton’s 
Settled Estates, [1928] W, N. 27. 

3040a. Private Act & three conveyances.] — 

On the death intestate of the tmmt in ^1 
in possession of an estate settled by a private 

j.s. 


Act & three conveyances, it was held that 
the Act & conveyances together constituted 
one settlement the ct. appointed two 
trustees for the purposes of the Settled 
Land Act, 1925 (c. 18), gave them liberty 
to apply for a grant of administration limited 
to the settled lands . — Rc Hereford’s 
Settled Estates, Hereford v, Dbveheux:, 
[1932] W. N. 34 ; 173 L. T. .To. 115 ; 73 
L. Jo. 153. 

3074a. Refusal to execute — Order of Court under 
Settled Land Act, 1925 (c. 18), s. 12 (1) (a).]— 
Be Shawdon Estates Settlement, No. 
2727a, post 

3074b. Contents— Vesting deed on resettlement — 
Compound settlement.] — X. & Y., the trustees 
of an indenture of resettlement dated Aug. 26, 
1915, by which certain property was settled 
subject to a jointure, executed on May 1, 
1926, a vesting deed reciting the resettlement 
& purporting to vest the prox)erty in the 
tenant for life. On Dec. 31, 3925, X. was 
the sole surviving trustee for the purposes 
of the Settled Ijand Acts of an indenture of 
settlement dated July 12, 1882, which 

together with the resettlement & two other 
documents formed the compound settlement 
of the property. On .Tiiiy 6, 1920, the 
tenant for life entered into four contracts for 
the sale of a portion of tlie property to a 
purchaser. Tlie purchaser raised objections 
to the title on the ground that the vesting 
deed was not framed in accordance with the 
provisions of the Settled Land Act, 1926 
(c. 18) J (a) as it only dealt with the resettle- 
ment & not with the compoxmd settlement ; 
(b) as it was not executed by the tiTistees 
of the compound settlement ; & (c) as it 
did not contain the names of the persons who 
were the trustees of the compound settle- 
ment. The tenant for life tcjok out a 
summons for a declaiation that a good title 

the vesting” deed did not comply with the 
requirements of the 1925 Act with reference 
to the comi>ound settlement & the tenant 
for life was not able to exercise his statutory 
powers as tenant for life in respect of the 
disposal of liis property ; & the summons 
must be dismissed. — Re Cayley & Evans* 
Contract, [1930] 2 Ch. 143; 99 L. J. Ch. 
411 ; 143 L. T. 405. 

AnnoiaUon : — Distd. Re Curwen, Ourwen v, Graham, 

2 Ch. 341. 

3074c. Description of trustees as trustees of 

principal settlement- Sufficiency.] — A vest- 
ing deed, executed with the intended object 
of giving effect to the provisions of Settled 
Land Act, 1925 (c. 18), with regard to the 
vesting of settled land in a tenant for life, 
contained a statement that the trustees, 
who were executing the deed, were trustees 
of the principal settlement, but it contained 
no reference to the fact that they were 
trustees of a compound settlement, consisting 
of the principal settlement & other docu- 
ments : — Held : the trustees were sufficiently 
described, & the vesting deed was a valid & 
effectual principal vesting deed, made pur- 
suant to Settled Land Act, 1925 (c, 18), in 
respect of the land comprised in the com- 
pound settlement, constituted by the various 
documents. — Be OuiiWEN, Curwen v, 
Graham, [1931] 2 Oh. 341 ; 100 L. J. Oh. 387 ; 
146 L. T. 7. 


77 



OMBB 809a-3148. ENGLISH AND EMPISB DiGBST StTFPLBMENT. 

Part XIV. — Trustees of Settlements. 

8098* After this case add : — settled land In Ireland .] — See CotmTS, Vol. 

Jurisdiction of court — ^To appoint trustees of | XVl,, p. 104, No. 42. 


Part XV. — Land Held in Undivided Shares. 


3138. For the existing paragraph substitute the 
following paragraph ; — 

Settled land.] — By the will of 

testator, who died in 1884, his real estate was 
devised to trustees upon trust to permit his 
widow to receive the rents thereof during her 
life, Jc after her decease upon trust to pay 
same to or for the benefit of such of his two 
daughters, & M., as should be then living 
& should for the time being be single 
unmarried in equal shares if more than one, 
when both should be married upon trust as 
to both capital as w€di as income for all 
testator’s children in equal shares. Testator’s 
widow died in 1889, & on the death of B., in 
1927, questions arose as to the respective 
interests of B. M. testator’s chilm*en in 
the income & capital of the real estate. The 
ct, having decided that E. & M. were entitled 
to the income of the real estate diiring their 
joint lives in equal shares, & upon the death 
of B. her sister M. became entitled to the 
whole of the income during her spinsterhood, 
&: upon her marriage or death the whole estate 
would become divisible in equal shares 
between the children of testator, the further 
question arose whether, on Ijaw of Pro- 
perty Act, 1925 (c. 20), coming into force, 
the devised real estate vested in the then 
surviving trustee of the will upon the statu- 
tory trusts under Sched. 1 ., Part IV., 
par. 1 (1), or in her or the Public Trustee 
under par, 1 (3) ; — Held : (1) as the purposes 
of the trusts of testator’s vtdll were such as 
might continue beyond the life of his widow, 
the real estate devised by the will was, at 
the date of Law of Property Act, 1925, 
coming into force, by the euect of Wills Act, 
1837 (c. 26), s. 31, vested in the then surviving 
trustee of the will in fee simple in trust for 
B. & M., who were then beneficially interested 
in equity until one of them should marry or 
die in undivided shares vested in possession ; 
(2) although their interests were not absolute 
interests, the case fell, within Sched. I., 
Part IV., par. 1 (1), Jz; the real estate thereupon 
vested in the trustee of the will upon the 
statutory trusts ; (3) when a case fell within 
par. 1 (1) it did not become necessary to 
consider whether it fell within any of the 
subsequent sub-paragraphs. — Re Dawson’s 
Settleo Estates, [1928] Oh. 421 ; 97 

L.J.Oh.343; 189L.T.94. 

JnnoiaHoM : — As to (2) FoQd. Be Barrat, Body v. Barrat, 

C 19291 1 Oh. 336. Bsfd. Be Bobins, Holland v. Gillam, 
[1928] Oh. 721. 

3138a. .] — ^Testator, who died on 

June 16,, 1881, leaving a widow Jto eight 
children, by his will gave all his estate to his 
wife ^ four children, whom he appointed 
exors. Jt trustees, uppn trust to pay his debts, 
etc., Jc bequeathed the remainder of his 
personal ^eots to his wife Jc the income 


of his freeholds &> leaseholds, subject to certain 
payments, &, after her decease to pay such 
income to his four sons daughters In certain 
shares, which were to cease at death, with 
a proviso as to four quarterly payments to 
widows of sons, &, subject thereto, gave his 
estate to the longest liver of his children 
absolutely. The widow died in 1900, & on 
the coming into force of the Law of Property 
Act, 1925, the deft. &> daughter, who had 
since died, were the surviving trustees. A.11 
parties interested in the estate now desired 
a sale, & the question raised by this summons 
was first, whether pltf. & deft. R., the sur- 
viving trustee, were together tenant for life 
for the purposes of the Settled Land Act, 
Secondly, if it be not settled land, whether 
the entirety was now vested in the sui'viving 
trustee, or in the Public Trustee on the statu- 
tory trusts : — Held : Law of Property Act, 
1926 (c. 20), Sch. I., Pt. IV., para. 4, added 
by the amending Act of 1926, was not 
applicable to the case; secondly, having 
regard to Wills Act, 1837 (c. 26), s. 31, & 
following Re Dawson^s Settled RstaUe, No. 
3138, the entirety was now vested in the 
surviving trustee under para. 1 (1), upon 
the statutory trusts. — Re Barrat, Boby v, 
Barrat, [1929] 1 Oh. 336 ; 98 L. J. Oh. 74 ; 
140 L. T- 328. 

3138b. .] — Re Collins, Towers v, 

Collins, [1929] 1 Ch. 201 ; 140 L. T. 223 ; 
72 Sol. Jo, 779 ; svh nom. Re Collins, 
JowBRS V, CoLUNS, 98 L. J. Ch. 47. 

3139. Add. CiicUion : — 72 Sol. Jo. 86. 

Add. Annotations : — Consd. Re Robins, Hol- 
land V. Gillam, [1928] Ch. 721. Refd. Re 
Dawson’s S. E., [1928] Ch. 421. 

3139a. Land held under one & same settlement 

— Vesting in trustees — Who are trustees.] — 
Where immediately before the coming into 
operation of Law of Property Act, 1926 
(c. 20), the entirety of the land is settled 
land held under one the same settlement, 
it vests in the trustees, if any, of the settle- 
ment under the old law as joint tenants 
upon the statutory trusts If there are no 
such trustees then, pending their appoint- 
ment, the land vests in th^ Public Tikuitee 
upon the statutory trusts . — Be CATCHPOOXi, 
Harris v. Oatchpool, [1928] Oh. 429; 97 
L. J. Oh. 181 ; 139 L. T. 17 ; 72 Sol. Jo. 226. 

3140. Add. Annokdiona :—As to (I) Retd. Re 
Robins, Holland v. Gillam, [1928] Ch. 721. 
As to (2) Reid. Bernhardt v. Galsworthy, 
[1929] 1 Ch. 549 ; Be House, Westminster 
Bank v. Everett, [1929] 2 Ch. 166. GenerciUyf 
Retd. Be Thomas, Thomas i;. Thompson, 
[1930] 1 Oh. 194. 

3143. Citation : — ^For the existing citation read 
’ No. 1873, anteJ^ 
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tarustee^Vesting of land In 
Pubilo Trustee.] — Under &, by virtue of the 
will of a testator who died in 1921, & of 
subsequent dispositions, acts in the law & 
events, the legal estate in certain freehold 
land was, immediately before the commence- 
ment of the Law of Property Act, 1925, 
vested in two persons for their lives ^are & 
share alike, the legal estate in remainder 
expectant upon the lives of those persons & 
the life of the survivor of them being vested 
in a single trustee upon trust after the 
death of the sur^ving tenant for life to sell 
the land & divide the proceeds between 
the testator's nephews & nieces. Upon a 
Bunamons by the tenants for life, who were 
desirous of selling the land, to have it deter- 
mined in whom, upon the coming into force 
of the Law of Property Act, 1925, the land 
was vested : — Held : (1) as immediately 

before the commencement of that Act the 
land was held at law & in equity in undivided 
shares, vested in possession, & the entirety 
thereof was settled land, Law of Property 
Act, 1925 (C4 20), Sched. I., Part IV., para. 1, 
sub-para. 3, would apply, if there were more 
than one trustee of the settlement con- 
stituted by the will, in whom the land could 
vest as joint tenants ; but that, as there was 
only one trustee, the land vested, under 
clause (i) of the proviso to that sub-para., 
in the Public Trustee upon the statutory 
ti’usts ; (2) if, before the Public Trustee 

accepted the trust, the present trustee (who 
before the commencement of the Law of 
Property Act, 1925, was the trustee of the 
settlement constituted by the will for the 
purposes of the Settled Land Acts then in 
force) appointed an additional trustee or 
trustees of that settlement, the land would 
vest in the trustees of the settlement as joint 
tenants upon the statutory trusts. — Re 
Price, Price v. Prick, [1929] 2 Oh. 400 ; 98 
L. J. Ch. 417 ; 141 L. T. 511. 

3143b. Appointment of additional trustee 

— Before acceptance by Public Trustee.] — 
Be Price, Price v. Price, No. 3143a, ante. 

3143c. .] — Immediately before the com- 

mencement of the Law of Property Act, 1926 
(c. 20), the legal estate in land was outstand- 
ing in the personal representatives of the 
settlor held upon the trusts of a marriage 
settlement which, in the events which had 
then happened, were for two daughters of the 
settloif in un^vided shares absolutely : — 
Held : as the personal representatives then 
held the land in trust for the daughters in 
undivided shares vested in possession, they 
held it, after the Act came mto force, upon 
the statutory trusts, by virtue of Sched. I., 
Part IV., sub-para. 1 (6) of the Act, with 
the result that the settlement trustees were 
not entitled, as, but for Part IV., ^ey would 
be to call for a conveyance of the legal 
estate ; but the personal representatives 
held the land on trust for sale & were entitled 
to sell the same, unless the daughters elected 
to call for a conveyance. — Re Forster, 
Somerville v. Oldham, [1929] 1 Oh. 146 ; 
98 L. J. Ch. 27 ; 140 L. T. 277 ; 72 Sol. Jo. 
761. 

3148d. What is settled land within para- 

graph 2.] — Under a settlement contained in 
a will the settled property was directed to be 
held, after the death of the first tenant for 
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life, in trust, as to both corpus & income, for 
the children So issue of the first tenant for 
life in equal shares as therein mentioned. 
The first tenant for life died in 1929, having 
by her will appointed to be her exors. & 
trustees two persons who, at the date of her 
death, were trustees of the settlement & of 
the win containing it. On a summons by 
the exors. So trustees as pltfs. for the determina- 
tion (inter alia) of the question whether, for 
the purpose of vesting in themselves the land 
the subject of the settlement contained in 
the will, they should, as executors of the first 
tenant for life, execute in favour of them- 
selves, as tfustees of the will containing the 
settlement, a vesting assent upon the statu- 
tory trusts for sale of the land the subject 
of the settlement, or should apply for a grant 
to themselves of probate of the will of the 
first tenant for life limited to that land * 
Held : Settled I^nd Act, 1925 (c. 18), s. 36, 
applied, So pltfs., as exors. of the 6rst tenant 
for life, ought, pursuant to that sect., to 
execute a vesting assent in favour of them- 
selves as trustees of the will containing the 
settlement. — Re Cugnt’s Will Trusts, 
Smith v. Freeman, [1931] 1 Ch. 306 ; 100 
L. J. Oh. 146 ; 144 L. T. 626. 

Conversion.] — See Equity, Nos. 817a- 
817c, ante. 

3143e. Effect on interest of tenant for life 

under condition to reside on premises.}^ 

Testator died in 1922, having by his will 
made in 1915 directed (inter alia) that pltf. 
should pay the net income of his freehold 
farm So lands & of his share of minerals there- 
under equally between herself So his nephew 
until testator's youngest or only daughter 
should attain the age of twenty-one So there- 
after between hersea for life or until marriage, 
the nephew for life “or so long as he shall 
reside upon So assist in the management of 
my said farm," So testator’s two daughters 
for their lives So the survivor of them for her 
life. Subject thereto testator devised the 
farm So lands to the children of his daughters 
as in the will mentioned. Testator's nephew 
Ir^ed with him at the farm, So assisted in its 
management until the testator’s death, after 
wMch he continued to live there So to manage 
it. Accordingly, upon the coming into force 
of the Law of Property Act, 1925 (c. 20), 
the property vested in pltf. upon the statutory 
trusts. On a summons taken out by pltf. 
in 1931 So asking (inter alia) whether, upon a 
sale of the farm So lands imder the statutory 
trusts, or upon the exercise by her of any 
power of leasing conferred on her by statute 
or by the will, So in particular upon the 
exercise of any such power in favour of 
testator’s nephew, his interest in the income 
would determine : — Held : upon the true 
construction of Law of Property Act, 1925 
(c. 20), s. 36, the nephew’s life interest would 
not be forfeited upon any exercise in his life- 
time of the statutory trusts. — Be Davies* 
Will Trusts, Bevan v, Williams, [1932] 
1 Ch. 630 ; 101 L. J. Ch. 301 ; 147 L. T. 334. 

8143f. Real property held by partners.] — ^A 

partnership firm in 1932 contracted to sell 
certain plots of freehold land to a county 
council. There was no special stipulation 
as to the commencement of title, but on 
examination by the purchasers it appeared 
that the land had been sold in 1892 to six 
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iMSboied pereoxiB then cairrying <m the partner- 
ship idrm, the habendum of the oonveyance 
being to hold the hereditaments unto 
to the use of the purchasers ... as joint 
tenants in trust for them the purchasers . . . 
as part of their co-partnership estate.’* On 
Jan. 1, 1926, the land in question was vested 
in three of the original purchasers in fee 
simple as joint tenants in trust as mentioned 
in the conveyance of 1892. The vendors 
to the county council were the four present 
partners, dc included two of the three original 
purchasers living on Jan. 1, 1026, one of 
tliose purchasers having died since that date. 
Questions having arisen whether the land, 
being on Jan. 1, 1926, partnership property, 
was held on the statutory trusts, & therefore 
whether the present vendors or any of them 
could make a good title as trustees for sale 
by reason of the Law of Property Act, 1925 
(c. 20), Sched, I., Part IV. : — Ifeld : the 
words of that Sched. applied, &; on Jan. 1, 
1926, the property was held by the three 
original purchasers then living on the statu- 
torj’’ trusts & the two survivors could make 
a good title as trustees for sale upon the 
statutory trusts. — Be Ftri^LEK’s Oontkact, 
[1938] Oln 652; 102 L. J. Ch. 255; 149 
L. T. 237. 

3143g. Application of Settled Land Act, 1925 
(c. 18), s. 86 — ** Trust instrument — Un- 
divided shares created by deed or event later 
than instrument.! — A name & arms clause 
in a will dated Peb. 14, 1863, provided that 
if any tenant for life or in tail of testator’s 
N. estates for the time being in possession 
refused to continue the use of the name & 
arms of H., tlie interest of that tenant for ; 
life or in tail & the limitations dependent 
thereon should cease. The tenant in tail in 
remainder (hereinafter called “ the remainder- i 
man ”), whose father was tenant for life in 
possession, mortgaged to pltf. the N. estates 
discharged as far as possible from his estate 
tail & from all estates to take effect after 
its determination or in defeasance of it : 

& the mtge. irrevocably appointed pltf. the 
remainderman’s attorney in his name & on 
iiis behalf to convey the property to pltf. 
accordingly, but subject to the right of 
redemption under the mtge. As this was 
done without the tenant for life’s consent, 
only a base foe was created. By a convey- 
ance dated Apr. 3, 1914, the remainderman 
granted & released unto pltf. one undivided 
moiety of the N. estates, to hold unto & to 
the use of pltf., his heirs, exors., adnodnis- 
trators & assigns, with provisions as to 
barring the entail similar to those in the 
mtge., but free from all right of redemption 
thereunder ; dc the remainderman • cove- 
nanted also to perfect the disentail of the 
property within seven days of the tenant 
for life’s death during his life. The tenant 
for life died on Peb. 18, 1929, The re- 
mainderman did not perfect the disentail 
within seven days, so that what Was com- 
prised in the mtge. immediately after the 
* death was the base fee, half of it being vested 
in pltf. subject to the mtge* & the convey- 
ance of 1014. On Mar. 8, 1929, the re- 
mainderman wrote informing the trustees of 
the will that he ha4 decided to cease using 
the name of H. d^ to talce another. On 
Apr. 8, 1929, he wh>te to them a letter 
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confirming that decision; dn on the same 
date, after the confirmatory letter had been 
written, there was executed by pltf. as his 
attorney a deed of confirmation supple- 
mental to the mtge. & to the conveyance of 
1914, whereby the remainderman conveyed 
to pltf. the hereditaments, moneys dc invest- 
ments secured by the mtge. upon limitations 
similar to those in the mtge., to the intent 
that the base fee or other estate created & 
subsisting by virtue of the mtge. should be 
enlarged into an equitable fee simple, & that 
the mtge. should take effect out of the en- 
larged interest dc the base fee be enlarged for 
all purposes ; & the remainderman con- 

veyed to pltf. one undivided moiety of the 
hereditaments or proceeds of sale thereof in 
equitable fee simple or absolutely, to the 
intent that, subject to the mtge., one un- 
divided moiety should belong to pltf. & the 
other to the remainderman in equitable fee 
simple or absolutely. By deed dated Sept. 8, 
1930, the remainderman recorded his change 
of name: — Held: (1) on the ti*ue construc- 
tion of Settled Land Act, 1925 (c. 18), s, 36 (1), 
the conveyance of 1914 came within the 
expression “ trust instrument ” in that sub- 
sect. ; (2) settled land may be held “ on 

trust for persons entitled in possession under 
a trust instrument ” in undivided shares 
created by a deed or event later than the 
instrument, which is nevertheless “the . . . 
instrument creating the trust ; (3) tlie 

words “ entailed interest ” in the Law of 
Propeiiy (Entailed Interests) Act, 1932 
(c. 27), do not apply to a base fee ; (4) the 
ct. could not construe Settled Land Act, 
1925 (c. 18), s. 36 (6), so as to give effect to 
the name & arms clause, which was therefore 
inoperative. — Re Hind, Beenstone v. Mont- 
OOMBBY, [1933] Ch. 208 ; 102 L. J. Oh. 91 ; 
148 L. T. 281. 

ArmoUi^ion : — 'Generally^ Refd. Be Jones, Public Trustee v. 

Jones, [1934] Oh. 315, 

3143h. ‘‘ Trusts . . . requisite for giving 

effect to the rights of the persons interested ” 
— ^Name & arms clause.] — Be Hind, Bken- 
BTONE V, Montgomery, No. 314Sg, ante* 

3143J. Law of Property (Entailed 

Interests) Act, 1982 (c. 27), s. 1 — Whether 
** entailed interest includes base fee.] — 
Be Hind, Bbbnstone v. Montgomery, No. 
3143g, ante, 

3146. Add, Annotaiiom : — ^FoUd. Be Robins, Hol- 
land V. Gillam, [1928] Oh. 721. Apld. Be 
House, Westminster Bank v, Everett, [1929] 
2. Oh. 166. Refd. Be Barrat, Body v* Barrat, 
[1929] 1 Ch. 336. 

3148. Add, CitaUom 97 L. J. Oh. 197 ; 138 
L. T. 735. 

3151a. Application of Law of Property Aot^ 1925 
(c. 20), 5. 34 — Land settled upon tl'ust for sale 
—After specified period.] — The trustees of a 
will, which came into operation after the 
commencement of the Law of Property Act, 
1925 (e. 20), were directed to stand possessed 
of testator’s residuary real dc personal estate 
upon trust to pay out of the mcome thereof 
four life annuities, & while any annuity 
remained payable to divide the surplus income 
amongst such of testator’s grandchildren as 
should be living for the period during which 
any annuity remained payable ; (&, on cesser 
of all the annuities, to sti^d possessed of the 



residuary estate in trust for his grandchildren 
A; the is^e then living of any then dead, as 
tenants in common according to the stocks* 
By a codicil power was conferred upon the 
trustees after the expiration of five years 
from the testator’s death to sell his residuary 
estate or any part thereof by public auction 
but not by private contract. Upon a sum- 
mons raising questions, whether the trustees 
or the persons entitled to the surplus income 
until cesser of the annuities were the proper 
ersons in whom the land ought to be vested 
y the exor, ; &, if the trustees were the 
proper persons, whether the annuitants were 
persons whose wishes ought to be given effect 
to by the trustees for s^e jffeZd : (1) the 
land was held in equity in undivided shares ; 
(2) the land was devised in undivided shares 
within Law of Property Act, 1925 (c. 20), 
8. 34 (3), with the result that it was devised 
to the trustees, who were trustees for the 
purposes of the Settled Land Act, 1925, 
upon the statutory trusts ; (3) those trus- 
tees were the persons in whom the land 
ought to be vested.—iie House, Westminster 
Bank v. Everett, [1929] 2 Oh. 166; 98 
L. J. Ch. 381 ; 141 L. T. 582. 

3151b. Open space held in undivided shares — 
Meaning of open space— Any land unbuilt 
upon — Back yard.] — The expression “ an 
open space of land ” in Law of Property Act, 
1925 (c. 20), Sched. I., Pt. V., para. 2, means 
any land that is unbuilt upon. 

A small yard & ashes place at the rear of 
two houses in a town was, immediately 
before the commencement of the Act, held 
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in undivided shares by the owners of the 
houses with rights of access & user over 
same : the yard & ashes place were 

an open space within the par. & had vested 
in the Public Trustee. Leave given to the 
Public Trustee to sell same. — Be Brajdfobd 
City Premises, [1928] Ch. 138 ; 138 L. T. 
617 ; eub nom. Be Bradford City Premises, 
ScAiFB V. Public Trustee,. 97 L. J. Oh. 84. 

Annotation : — Oonsd. Re Townsend, Townsend v. Townsend, 
[1930] 2 Oh. 338. 

3151c. Private railway siding.] — 

A private railway siding consisted partly of 
freehold land, vested in the trustees of a wiU, 
Sc partly of leasehold land held for a long 
term by trustees of a lease containing a 
declaration of trust subsequently varied by 
deed. Neither set of trustees held upon 
trust for sale or liad any power of sale. All 
rights of access to & user of the siding were 
vested, at the commencement of Law of 
Property Act, 1926 (c. 18), in lessees of 
adjoining property, licensees, & other persons 
entitled under the declaration of trust, Sc 
rents were paid by all parties interested for 
such user : — Held : that the siding was not 
an open space vested in undivided shares in 
right whereof each owner had rights of 
access Sc user thereof Sc did not therefore 
vest in the Public Trustee under Law of 
Property Act, 1925 (c. 20), Sched. I., Pt. V., 
para, 2, but was vested in the respective 
sets of trustees upon the statutory trusts, — 
Re Townsend, Townsend v, Townsend, 
[1930] 2 Ch. 338 ; 99 L. JT. Oh. 508 ; 143 
L. T. 608. 


Part XVI. -Resettlements. 

8171. Add. Annoiaiion : — Generally ^ Refd. Re Parker’s Settled Estates, Parker v. Parker, [1928] Ch. 247. 


Part XVII.— Miscellaneous 

3236. Add. Annotatwns : — Refd. Re Buncombe’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1932), 146 L. T. 412; Re Hind, 
Bernstone v. Montgomery, [1933] Ch. 208. 

3238. Add. Annotation : — ^Refd. Be Buncombe’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1932), 146 L. T. 412. 

3260a. Payment by trustees— Right to re- 

imbursement.]— The husband in a marriage 
settlement covenanted {inter alia) to pay the 
premiums on a policy of life insurance. In 
default of his doing so, the trustees paid the 
premium & sought to recover the amount so 
paid from the covenantor. The settlement 
expressly empowered the trustees to apply 
the income in making any payments for 
keeping on foot the policy, Sc provided that 
it should not be obligatory on them to enforce 
the husband’s covenants. There was no 
covenant by the husband to reimburse the 


Clauses in Settlements. 

trustees in respect of any payment so made 
by them: — Held: (1) it was a.n implied 
term that the husband should reimburse the 
trustees ; (2) the claim of the trustees was 
not in debt but for damages for breach of 
covenant, & therefore they could not 
specially indorse tlieir writ ; (3) the damages 
were substantial Sc not merely nominal, & 
the trustees were entitled to recover the full 
amount paid by tlicm. — Schlesinger Sc 
Joseph v . Mostyn, [1932] 1 K. B. 349 ; 101 
L. J. K. B. 62 ; 14G L. T. 820 ; 48 T. L. B. 
111 . 

3260b. Whether claim in debt or 

damages.] — Schlesinger & Joseph v. 
Mostyn, No. 32GCa, ante. 

3260c. Measure of damages.] — ^S chi.e- 

siNGER & Joseph v . Mostyn, No. 3260a, 
ante. 
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SEWERS AND DRAINS. 


Part i. — Sewers and Drains for Sanitary Purposes. 


9* Add* Annotation Apld* Hill v* Aldershot 
Borough Council, [1933] 1 K. B. 269. 

11. Add, Annotation : — Consd. Hill v. Aldershot 
Borough Council, [1933] 1 K. B. 259. 

t4a« .] — Three houses owned by 

applts. formed part of a row of fifteen houses, 
the remaining twelve belonging to different 
owners. Each house of the fiftecin was 
drained by a sejjarate pipe into a common 
pipe which ran the whole length of the row 
&i took the drainage of all the fifteen houses 
into a sewer in the street. Resp. local 
authority contended tliat the common pipe 
was a “ single private drain ” within Public 
Health Acts Amendment Act, 1890 (c. 50), 
s. 19: — Held: in the absence of evidence 
tliat the pipe in question had been con- 
structed on the requisition of the local 
authority under Public Health Act, 1876 
(c. 55), s. 23 or s. 25 had failed to estiiblish 
that the pipe was a “ single private drain 
within sect, 19 of the Act of 1890. — Hii-L v. 
Aldershot Corpn.. [1933] 1 K. B. 259 ; 
102 L. J. K. B. 179 ; 148 L. T. 173 ; 96 
J. P. 493 ; 31 L. O. K. 1, C. A. 

15. Add, Ann/)iation : — Refd. Hill v. Aldershot 
Borough Council, [1933] I K. B. 259. 

16. Add. Annotation : — Refd. Southstrand Estate 
Development Co. v. East Preston Rural 
District Council, [1934] Ch. 254. 

19. Add. Annotation : — DIstd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. 

19a. .] — Pltf. was the owner of a house & 

grounds on the X. estate, a leaseholder in 
1900 &: freeholder since 1920. Down to 
1912 there was no drainage system for the 
estate, but in that year a system was 
established, which so far as affected this 
property was called “ the northern system,” 
by the then owners of the estate with an 
effective outfaU, but without any reference 
to the local authoiity, which was maintained 
since 1920 by means of contributions from 
proj^erty owners to the owner of the part 
wliere the disposal works were situated. 
Prom these works the effluent passed into 
the river M.. but owing to the filter bed ceasing 
to function, pollution of the river occurred, 
&; this outfaU being stopped by the action 
of the Tliames Conservancy, the effluent 
was now carried over the adioining land. In 
an action by pltf. for a declaration that the 
system vested in defts. Ar that they were liable 
to maintain it : — Held : the line of pipes 
which communicated with the disposal works 
was a sewer which vested in the local 
authority, but the remedy of pltf. was to 
appeal on behalf of the whole of the persons 
in the district to the Ministry of Health 
under P. H, Act, lv875 (c. 55), s. 299.— 
CiARK V. Epsom Rural Coukcil, [1929] 
1 Oh. 287 ; 98 L. .T, Ch. 88 ; 140 L. T. 246 ; 
93 J. P. 67 ; 45 T. L. R. 106 ; 27 L. G. R, 328. 


28. Add, Annotation : — ^Refd. Hill v, Aldershot 
Borough Council, [1933] 1 K. B. 269. 

47. Add, Annotation : — Consd. Legge & Son, Ltd. 
V, Wenlock Corpn., [1936] 2 All E. R. 1367. 

50. Add, Annotation : — Consd. Legge & Son, litd. 
V, Wenlock Corpn., [1936] 3 All E. R. 699. 

51. Add, Annotation : — Consd. Legge & Son, Ltd* 
V, Wenlock Corpn., [1936] 3 All E. R. 699. 

52. Add, Annotation : — Consd. Legge & Son, Ltd. 
V, Wenlock Corpn., 11936] 3 All E. R. 699. 

52a. .] — ^A channel, for the greater part 

of its length in a covered culvert, ran through 
pltfs.’ land. Originally the channel was a 
natural stream or watercourse, but at various 
times since 1876 sewage had been discharged 
ink) it. It was admitted that for at least 
23 years before the pleadings in this action, 
i.e.,* from 1909, some 20 houses had been 
drained into the channel & it was contended 
that such houses had acquired prescriptive 
rights of so discharging sewage into it. A 
further 44 houses had commenced dis- 
charging sewage into the channel at times 
subsequent to 1925. It was^ contended that 
the discihargc of sewage into what was 
admittedly a natural stream at the time of 
the passing of Rivers Pollution Prevention 
Act, 1876 (c. 75), being an offence imder that 
Act, could not (jonvert the stream or channel 
into a sewer within Public Health Act, 1875 
(c. 66) ; — Held : since the passing of Rivers 
Pollution Prevention Act, 1876 (c. 75), a 
natural watercourse cannot in law be turned 
into a sewer by the discharge of sewerage 
into it. — ^Lbgge (George) & Son, Ltd. v, 
Wenlock Corpn., [1936] 3 AJl E. R. 599 ; 
106 L. J. Oh. 71 ; 155 L. T. 615 ; 101 J . P. 
15 ; 63 T. L. R. Ill ; 80 Sol. Jo. 913 ; 35 
L. G. R. 28, C. A. 

54. Add, Annotation : — Refd. Re Belcham 
Gawley's Contract, [1930] 1 Ch. 66. 

55. Add, Annotation : — Consd. Legge & Son, Ltd. 
V. W€^nlock Corpn., [1936] 3 All E. K. 599. 

56. Add. Annotation -Consd. Jjogge & Son, Ltd. 

V. Wenlock Corpn., [I936j 2 All E. R. 1367. 

67. Add. Annotation : — Consd. Legge & Son, Ltd. 
V. Wenlock Corpn., [1936] 3 AU E. R. 599. 

68. Add. Annotation : — Consd. Legge & Son, Ltd. 
V. Wenlock Corpn., [1936] 3 All E. R. 599. 


76. Add. Annotation: — Consd. Southstrand Es- 
tate Development Co. v. East Preston Rural 
District Council, [1934] Ch. 254. 

95. Add. Annotation: — Refd. Blundy, Clark So 
Co. V, London So North Eastern Ry. Co., 
[1931] 2 K. B. 334. 

98. Add. Annotation : — Consd. Legge So Son, Lt4. 
V. Wenlock (^orpn., [1936] 2 All E. R. 1367. 


100. Add, Annotation .-—Consd. Tx^gge So Son, Ltd. 

V. Wenlock Corpn., [1936] 2 All E. R. 1367. 
107. Add. Annotations .-—Consd. Legge & Son, Ltd. 
V. Wenlock Coi*im., 11936] 2 All E. R. 1367. 


PART I. SECT. 1, SUB-SECT. 1.— A. 

■ft. Whether drain or «etoer.]— Swisknist d. Hsnaseba, R. D. C.. [192SJ N. I. 119. IB. 

1 
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Refd. Clark v. Epsom R. D. C., [1929] 1 Ch. 
287 ; Hill v. Aldershot Borough Council, 
[1983] 1 K. B. 259. 

116* Add, Annotation : — Refd. Port of London 
Authority v. Oanvoy Island Oomrs. (1981), 
101 L. L Ch. 63. 

121. Add, Annotation : — ^Refd. Re Belcham & 
Cawley's Contract, [1930] 1 Ch. 66, 

121a. Whether title acquired by adverse possession 
against local authority.] — Southsthakd Es- 
tate Development Co., Ltd. v. East 
Preston Rdj^al District Council, No. 125b, 
post, 

124. Add, Annotations : — Dlstd. Solihull Rural Dis- 
trict Council V, Ford (1931), 30 L. C. R. 483. 
Consd. Southstrand Estate Development Co. 
1^. East Preston Rural District Council, [1934] 
Ch. 254. 

126. Add, AnnotaMon : — FoUd. Solihull Rural Dis- 
trict Council V. Ford (1931), 30 L. G. R. 483. 

125a. .] — Deft, laid pipes & constructed 

sewage disposal works in accordance with 
Ians approved by pltfs., & a number of 
ouses on a building estate were connected 
therewith subject to payment by the owners 
to deft, for this service. Subsequently pltfs. 
gave deft, notice of their intention to con- 
nect a sewer of their own to his pipes. Deft, 
disputed their right to do so & pltfs. issued 
a writ claiming a declaration (a) that they 
had a right to join their pipes to deft-.'s 
because deft.’s pipes were ** sewers " vested 
in them ; (6) that deft.’s disposal works 

were also so vested. Deft, contended that 
the pipes were not vested in pltfs, because 
they were “ made for profit,” He that the 
disposal works were not so vested because 
they were not ” buildings works materials 
& things belonging ” to the pipes : — Held : 
both the pipes & disjjosal works were vested 
in pltfs. — SoLtHULL Rural District Council 
V, Ford (1931), 30 L. G, R. 483. 

l25b. Construction by purchaser from 

building owner.] — It is a question of fact in 
each case whether a particular sewer has 
been made for profit or not. It is not a 
sufilcient ground for holding that the sewer 
was made for profit if the only evidence is 
that the sewer was made by a person who 
was developing a building estate in the course 
of the development of that estate to provide 
sanitary facilities for houses to be erected on 
it. Where, however, the right to construct 
the necessary sewers was sold to an indepen- 
dent CO, who paid for the construction of the 
sewers & charged a person wishing to use 
the sewers the amount of the cost of connect- 
ing his house with the sewers & also an 
annual rate : — Held : that the sewers were 
made by the co. for profit. 

Qu, : whether, in any case, undisturbed 
possession of the sewers for twelve years He 
upwards by the co. to the knowledge of the 
local authority, but without claim by them 
to any right or interest in the sewers, would 
confer on the co. a statutory title to the 
sewers xmder Real Property Limitation Act, 
1874 (c, 67). — 550UTH8TRAND EsTATB DE- 


VELOPMENT Co., Ltd. v. East Preston 
Rural District Council, [1934] Ch. 254 ; 
102 L. L Ch. 292 ; 149 L. T. 328 ; 49 
T. L. R. 461 ; 31 L. G. R. 225 ; mh nom, 
Southstrand Estate Development Co., 
Ltd. V, Worthing Rural District Council, 
97 J. P. 161. 

126. Add, Annotations : — FoUd. Solilmll Rural 
District Council v. Ford (1931), 30 L. G. R. 
483. Consd. Southstrand Estate Develop- 
ment Co. V, East Preston Rural District 
Council, [1934] Ch. 264. 

137a* Whether sewer made for profit — Question of 
fact.] — Southstrand Estate Development 
Co., Ltd. v. East Prjsston Rural District 
Council, No. 125b, ante, 

148. Add., Annotations : — ^Refd. Clark v, Epsom 
R. D. C., [1929] 1 Ch. 287; Musical Per- 
formers* Protection Assocn., Ltd. v, British 
International Pictures, Ltd. (1930), 40 T. L, R. 
485. 

168. Add, Annotation : — Refd. Clark v, Epsom 
R. D. C., [1929] 1 Ch. 287. 

174. Add. Citation 4:1 J. P. 510. 

Add. Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v, Pitt, [1932] 2 K. B. 1. 

175. In the tenth line of the i)ara. for ” sf^ct. 10,” 
read ” sect. 16.” 

181a. .] — Clark v, Epsom Rural Council, 

No. 19a, ante. 

182. Add, A7inotatio7is -As to (1) Refd. North- 
western Utilities, Lid. v, London Guarantee 
& Accident Co., Ltd., [1936] A. 0. 108. 
As to (2) Refd. Blundy, Clark Co. v. London 
He North Eastern Ry. Co., [1931] 2 K. B. 334. 

184. Add, Annotation: — ^Retd. Blundy, Clark & 
Co. V, London & North Eastern Railway 
[1931] 2 K. B. 334. 

197a. Sewer laid above ground — By private 

owner — ^Maintenance by local authority.] — 
Defts., who were the urban sanitary authority, 
served notices, under Public Health Act, 
1876 (c, 66), ss. 23, 36, upon the owners 
of a row of houses within the district requiring 
them within a certain time to provide water- 
closets in the houses & to connect the same 
with the main sewer. By arrangement 
among the owners the work was carried out 
by the owner of two of the houses, one of 
which was occupied by pltf. A six-inch 
earthenware pipe was laid through the 
gardens at the backs of the houses to receive 
the drainage of each house & to discharge 
into the main sewer. This pipe was laid 
underground until it came to the garden 
of the house in which pltf. lived, where, 
owing to a fall in the land half the pipe 
appeared above the ground. About three 
years after the pipe was laid pltf. in going 
down her garden slipped on the pipe & was 
injured. In an action against the urban 
district council to recover damages for the 
ersonal injmies so sustained,*^ the pipe 
eing a ” sewer ** which was vested in them, 
the jury found that the sewer was constructed 
so as to be dangerous to the occupants of 
the house, that defts. had notice of its 


PART L SECT. 1, SUB-SECT. 4. 

Kb. Non-navigable river .] — Where a 
nou -navigable river lies wholly within 


the bonndarieB of a oonnty, such river 
is a public drain, He the oonnty council 
has power to restrain the removal of 
gravel from the river bed.— P ahutua 


g OUNTY OODNOIL V. AKTTIO COUNTY 

OUNOIL. (1930) N. Z. L. R. 344.— 

N.Z. 
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dangerous condition, Sa were negligent in 
not obviating the danger ; — Meld : as deft, 
council would have been entitled, if they 
had themselves constructed the sewer, to lay 
it above ground, they were not guilty of any 
breach of duty in maintaining the sewer in 
the same conaition as it was when laid, & 
were therefore not liable to pltf. — ^Moanis v. 
Mynypdislwyn Urba-N Council, [1917] 
2 K. B, 309; 80 L. J. K. B. 1094; 117 
L. T. 108 ; 81 J. P. 261 ; 15 L. G. R* 463, C, A, 

217. Add* Annotations : — ^Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Northwestern 
XJtilities, Ltd. v, London Guarantee & 
Accident Co., [1936] A. C. 108. 

250. Add, Citation 26 L. G. R. 174. 

262a. Liability for maintenance.] — The Lewis- 
ham Board of Works was constituted under 
Metropolis Management Act, 1855 (c. 120), 
with an area extending over Penge, & all 
sewers in their district, except the main 
sewer, were vested in the Board, who were 
bound to repair them. Metropolis Manage- 
ment Act, 1862 (c. 102), empowered the 
Board to execute sewerage works beyond 
their own district where necessary, in 1865 
the Board, for the purpose of the drainage of 
Penge, constructed a sewer in Penge, which 
passed through the Beckenham district, not 
under the control of the Board, to the Lewis- 
ham district, where it joined the main sewer. 
The Act of 1862 did not vest this sewer in 
the Board, & did not in terms oblige the 
Board to repair it, but this obligation was 
expressly imposed on the Board by the 
Beckenham Sewerage Act of 1873, which 
empowered the Beckenham authority to 
connect up with the sewer in their area in 
return for certain money payments. This 
sewer having become inadequate, a second 
was constructed nearly alongside, & it 
assisted to carry oft the sewage of Penge, 
By London Government Act, 1809 (c. 16). 
District Boards of Works were abolished, & 
the Lewisham Corporation was created, but 
by the Penge Order of 1900, made in pur- 
suance of this Act, the district of Penge was 
taken out of the control of the corpn. & 
became part of the county of Kent, & a 
scheme of adjustments was made, whereby 
all property of the Lewisham Board used, & 
all liabilities of the Board incurred, solely or 
mainly for the benefit of Penge, where trans- 
ferred to the Penge District Council, & the 


question whether any property had been 
used or any liability had been incurred solely 
or mainly for the beneht of Penge was to be 
finally determined by the commissioners 
appointed under the Act ; but the scheme 
made no provision dealing with the question 
whether the obligation to maintain the Penge 
sewers, so far as they were laid in Beckenham, 
was cast upon the Lewisham Corpn. or not. 
In an action by the Urban District Council of 
Penge c^ainst the Lewisham Corpn. for a 
declaration that this obligation was cast upon 
the corpn.: — Held: (1) the jurisdiction of 
the ct. to determine this question was not 
ousted by the Penge Order ; (2) both the 
original & the relief sewers were constructed 
wholly or mainly for the benefit of Penge, Sc, 
that the action failed. — Penge Urban 
District Council v, Lewisham Corpn. 
(1930), 95 J. P. 77. 

264. Add, Annotation: — Refd. West Midlands Joint 
Electricity Authority v. Pitt, Minister of 
Transport v, Pitt (1932), 96 J. P. 159. 

298. Add, Annotation : — Consd. Hill v, Aldershot 
Borough Council, [1933] 1 K. B. 259. 

304a. Reconstruction of drain — What amounts 
to.] — The L. C. C. made a bye-law that a 
person who should entirely or partially 
reconstruct any pipe or drain communicating 
with a sewer should deposit plans of the 
proposed work, with the proviso that plans 
should not be required in the case of any 
repair which did not involve the entire 
reconstruction of the pipe or drain ; & another 
bye-law as to ventilation, which was to apply 
to every person who should reconstruct in 
an existing building any pipe or drain com- 
municating with a sewer. Premises situate 
in the metropolis were drained at the rear 
by a line of pipes which took the surface 
water drainage of the premises through two 
gullies in the yard & which communicated 
with a sewer. This line of pipes was not laid 
upon concrete & was not ventilated, & the 
drain having become a nuisance, notice was 
served on the owner to abate the same. The 
owner opened u]p the ground, took up the 
pipes, most of which were defective or broken, 
& relaid the drain in the same line upon a 
foundation of concrete. He put in four new 
lengths of pipes <fc a new gully Sc connection, 
replacing in the drain one old pipe & gully 
only, & leaving in the ground an old pipe, 
which was not defective : — Held : the work 
done to the drain was a “ reconstruction ** of 


PART 1. SECT. S. SUB-SECT. 3. 

1 (p, 29) i. .1 — Pltfs. claimed 

damages from deft, municipalities for 
flooding of lands oaused, as alleged, 
by the mnnicipalities failing to keep 
drainage ditches in repair : — Held : 
pltfs. could not recover from the 
municipalities because, while the muni> 
oipalities would be liable for loss 
suffered by their failure to keep the 
ditches in repair, yet It was not shown 
that any of the damask sufllered arose 
flrom such failure ; rather. It appeared 
that the damage was due to the un- 
precedented character of the rain 
storms, the inadequacy of the drainage 
system, for which the municipalities 
could not be held liable, to drain lands 
lying as low os those of pltfs., & the 
damming of the main ditch by the 
other deft6.-“MATTAO^ c.^^Hanovbb 
Rural Municipai^. LX9321 S. 0. R. 
298 ; 2 J>. h, R. 208.— CAN. 


so. Petition for establishment of 
drainage district — Effect of repeal of 
V , Spbuob Gbovb Muni- 
cipal Distbict, [1930] 3 W. W. R. 
277 : 4 D. L. R. 843 ; affg,, [1930] 3 
W. W. R. 186.— CAN. 

sd. Liability of municipcUiiy to repair 
— Who may enforce,} — Held: in view 
of all other relevant provisions of the 
Act, sect. 740 of Municipal Act, 
B* S. M., 1913, was intended merely 
to make it dea that, as between the 
government of - the province & the 
municipality, the duty was on the latter 
to keep such drains in repair, & it was 
not intended to make the municipality 
liable to an action at the suit of an in- 
dividual who might suffer damage from 
the municipality's failure to perform 
duty. — PiBBOB V , WiNOHBBTEB RUBAL 
MUNioiPALTtT. n930i 2 W. W. R. 762 ; 
[1931] 1 D. L. & 237; 39 Man. L. R. 
1^2; affd,, [1981] S. 0. R. 628; 4 
0. Lt. R. 724.— 'CAN. 


PART I. SECT. 5, SUB-SECT. 2. 

sf. height to (iisrharye sewage along 
itrain — Ctmliniams casemfint.\~--An 
eusHriHUit coiisiHUng of a i‘ight to flow 
K<}wago water from latrinoK in pltf.’s 
house along draiuH in ihsft.’s liousc or 
land is a continuouM oftfcfC'roe.nt. — 
nKIJMOlIAN ]^Af, V, HaZAIU LAU (IJ);!.)), 

l.L. R. 68 Ail. - IND. 


PART I. SECT. 9, SUB-SECT. 3. 

sd. Construction by municipality on 
private land — Sufflaimey of byt-law .] — 
Montoombby V , Ajssinibota, Bubal 
Municipality of, [1930] S. C. R. 494 : 4 
D, L. R. 67 ; vatg,, fl 930] 2 D. L. R. 947 : 1 
W. W. R. 600 ; 38 Man.L. R. 627.— CAN, 


sf. Failure to repair — Liability of 
immieipality — Limiiaiion of action,}— 
Stbbvks V . Dupferin Bubal Munioi- 

PAJJTY, RIOBDAN V , 0UPPBRIN KUBAL 
Municipalitt. [1934] 8 W. W. R. 
649 : [1936] 1 0. L. R. 203 ; 42 Man. 
L. R. 489.— CAN, 


774 . 



Cases ^Ma— 486a. English and Empire Digest Supplement. 


the drain, ^ 
that the by€ 

(1906), 9a U 
1168, D. 0. 

31 9, Add* Annotation : — Distd. Grant v. Decent. 
[1928] Oh. 902. 

319a. Liability of owner requesting local 

authority to lay connecting pipe.]— Subject to 
the rights of a corpn. as nighway & sewer 
authority, pltf. owned the soil of a public 
road with a sewer therein. Deft.’s property 
abutted on this road, as well as on another 
sewered road, 3c he was entitled under 
Public Health Act, 1876 (c. 66), s. 21, to 
cause his drains to empty into the coron.’s 
sewera, on giving proper notice & comping 


not merely a “ repair of it, & 
j-laws applied. — A gak v. Nokbs 
T. 606 ; 69 J. P. 374 ; 3 L. G. R. 


with regulations* At deft.’s request & 
acting under their local Act, the corpn. 
cozmected deft.’s combined drain with the 
sewer in pltf.'s road, carrying the connecting 
pipe through a small portion of pltf.’s 
subsoil ! — Held : the corpn. ’s acts were fully 
justified by the local Act, even if not by Public 
Health Acts, 3c whatever right for compensa- 
tion pltf. might have against the corpn. for 
damage sustained by reason of the exercise 
of their statutory powers, he had no cause 
of action against deft, for requesting the 
corpn. to exercise those powers. — GRAirr 
Derwent, [1929] 1 Ch. 390 ; 98 L. J. Oh. 
70 ; 140 L. T. 330 ; 93 J. P. 113 ; 73 Sol. Jo. 
69 ; 27 L. G. R. 179, 0. A. 


Part III. — Sewers under Commissioners of Sewers. 


341. After this case add “ See^ now* Land Drainage 
Act. 1930 (c, 44).^' 

388. Add* Annotation : — Refd. Port of London 
Authority v. Canvey Island Comrs. (1931). 
101 L. J. Ch. 63. 

399a. Liability to repair banks — Land Drainage 
Act, 1930.]-- North Level Comrs. v* River 
Welland Catchment Board, [19371 4 All 
E. R. 684. 


403. Add* Annotation : — Refd. Graigola Merthyr 
Co. V* Swansea Corpn., [1928] Oh. 236. 

407. Add, Annotation : — As to (1) Refd. Port of 
Tjondon Authority v* Canvey Island Comrs. 
(1931), 101 L. J. " 

412. Add* Annotation : — Refd. Blundy, Clark 3: 
Co. V* London 3fc North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


Part IV. — Sewers Rate. 


423. After this case add “ See, now^ Land Drainage 
Act, 1930 (c, 44), ss. 24-28.** 

432a. Exemption In local Act — Effect of Land 
Drainage Act, 1930 (c. 44), s. 66.]— Land 
Drainage Act, 1930 (c. 44), s. 60, has no 
reference to provisions dealing with rating, 
& therefore it does not apply to preserve 
a provision in a local Act of 1816, giving 
exemption from a rate levied to meet the 
expenses of land drainage. 

Qu* : whether a “ comr.*’ or “ surveyor ** in 
the local Act is within the term ** local 
authority ** in the above sect.— Belton v* 
Crowlb District Drainage Board, [19351 
2 K. B. 221 ; 104 L. J. K* B. 624 ; 163 L. T. 
466; 33L.G.B.413. 

432b. Tidal lands — Whether exempt — Land Drain- 


age Act, 1980 (c. 44), s. 77.]— Applt. was rated 
under Land Drainage Act, 1930 (c. 44), in 
respect of certain lands which were admittedly 
tidal lands within sect, 77 (2) of that Act. 
Applt. contended that the lands, being tidal 
lands, were exempt from rating by sect. 
77 (1) (c) : — Held : the exemption in Land 
Drainage Act, 1930 (c. 44), s. 77 (1) (c), did 
not apply to applt. *s lands.--OoLLABD v. 
River Stour (Kent) Catchment Board, 
[1937] 1 All E. R. 436 ; 81 Sol. Jo. 16, D. C. 

457. Add. Citations 97 L. J.K.B. 13; 138 L. T. 
72 (1926-31), 1 B. R. A. 191. 

466a. Commutation — ^New rate based on 

annual value— Validity.] — ^By Land Drainage 
Act, 1918 (c. 17), s. 4 (1), power is given to 
drainage boards to levy drainage rates either 


PART 1. SECT. 12, SUB-SECT. S. 

8k. Metainino ukUI — L iabUity for 
cost] — The cost of a retaining: wall 
built by a township along a drain to 
prevent erosion cannot be charged 
against upper townships which would 
not be benefited. — Re Dawn Town- 
ship & Chatham Township, fl9361 2 
D. L. R. X72; O. B. 176.— CAN. 

PART 111. SECT. 1, SUB-SECT. 2. 

b 1. .3 — MoKillop 

Township Oobpn, v* Logan Township 
Corpn. (Ont.) (1899), 29 S. C. B. 702.— 
CAN. 

0 i. — Time for making ditch, ] 

— Mubrat V* Dawson 0307), 17 C. P. 
588.— CAN. 

PART III. SECT. 1. SUB-SECT. 8. 

d i, .1 — anobbton Township v. 

Malden & Colchkstbb &ovm Town- 
BHii^ (1912), 23 O. W. B. 820 ; 

i O, W. N, 827 ; 8 D.L.R.812.— CAN. 

d U. .3— Re Bbiqbt ft Babnu, 


Re WnaoN ft Sabnia (1918), 24 
O* W. B. 817 ; 4 O. W. N. 1536 ; 12 
D. L. K. 848.— CAN. 

sc. Appeal from fence tiewer*} — Re 
MoJP^ai^ ft Oattanaoh (1870), 30 
S. C. B. 432.— CAN. 

bowkbb & btohards 
(1906), 1 W. L. B. 194.— CAN. 

se. Award tmder DUehee dt Waters 

courses Act — Who may enforce.] — The 
purchaser of land from an owner who 
was a party to prooeedings under the 
Act in respect of that land Is entitled 
to enforce the award.— Dalton v. 
Township of Ashfibld (1898), 26 
A. 11. 3C8.— CAN. ' 

PART III. SECT. 2. 

sf, ConBtrwdion of ditch under Private 
Ditches Act, 1920, s. 6— iVof ice.]— The 
wpvlw of the notice which Private 
Uitohes Act. B. 8. S.. 1920 <o. 162), 
e. 6, requires to be made on the owners 
or oooupants of other lands to be 
affected by a proposed ditch is a con- 


dition which must be complied with 
before the ditch can legally be pro- 
ceeded with, ft where such an owner 
has not been served an award of an 
engineer ft an assessment ft tax levy 
made under said Act on said owner is 
null ft void. — Villbnbxtve v. Bubal 
Municipal op Kelvington, ri929] 2 
U. L. R. 919 ; 1 W. W. B. 186 ; 23 
S. L. B. 406.— CAN, 

PART IV. SECT. 2, SUB-SECT. 8. 

sg. ** Owner for the time being ** — 
Who is,] — The term ** the owner for 
the time being in Nova Sootia Acts, 
1920, 0 . 131, s. 4. an Act relating to 
sewers ft sidewalks in the town of 
Springhlll does not necessarily mean 
the registered owner.— Spbxnghill v* 
McLeod, (1929) 1 D. L. B. 882; 60 
N. S. B. 272.— CAN. 

PART IV. SECT. 2, SUB-SBCT. 4. 
•h. Consideration of prior assess* 
menis *] — (jaow e, Eaubigh Township, 
[1981] 4 D. L. B. 330.— CAN. 


Vol XLI.-itowars and Drains. Oases 466a~469e, 


on the basis of acreage or on the basis of 
annual value. Pursuant to that power 
reap, drain^e board elected to levy a rate 
on the basis of acreage. By an order made 
by the Minister of Health in 1927 in pur- 
suance of powers conferred on i^y a 
local Act, power was given tc resps. to require 
occupiers of land less than one acre in extent 
to commute the said acreage charge, & in 
exercise of those powers, they called on applt. 
to commute the rate imposed on his land, & 
he did so. By Land Drainage Act, 1930 
(c. 44), s. 24 (4), every rate made by a drainage 
board shall, after the coming inte operation 
of the Act, be an annual value rate. Besps. 
thereupon made a dra, inage rate on an annual 
value basis, & demanded payment from resp, 
of his proportion thereof, on the ground that 
the rate so imposed was a new rate to which 
the commutation agreement did not apply : — 
Held : the effect of the Act of 1930 was 
not to impose a new rate, but to fix one of the 
two alternative methods of assessing the 
existing rate, & applt. had commuted that 
existing rate, was therefore not liable to be 
further assessed in respect of it. — Lodge v, 
Lancashire County Council (1934), 152 
L. T. 167 ; 98 J. P. 419 ; 32 L. G. B. 353, 
D. C. 


Sub -SECT. 5. — Collection and Bbcovery 
op Bate. 

469a. Power of court to state case.] — ^A special 
case under Summary Jurisdiction Act, 1879 
(c. 49), 8. 33, may, by the operation of 
Summary Jurisdiction Act, 1884 (c. 43), s. 7, & 
notwithstanding the sect. 10 of that Act be 
stated by a justice sitting to hear a proceed- 
ing for the recovery of a sewers rate under 
City of Ix>ndon Sewers Act, 1848, 11 ^ 12 


Viet. c. clxiii., s. 194. — B. v, London (Corpn.) 
& Brown (1887), 67 L. T. 491, D. 0. 


ArmoUOiona : — Consd. R. t>. Glamorgansliire JJ., K. 
Pontjmool JJ. (189^, 61 L. J. Q. B. 738 : 61 L. J. M. O. 
169, O* A. Bm. Fourth Qity Mutual BuUding Society 
V, East Ham Churchwardens, [1892] 1 Q. B. 661 : R. 
Kent JJ. (1896), 74 L. T. 618 ; R. v, Lincolnshire JJ., 
[1912] 2 K. B. 413. 


469b. Annual value as assessed to Income tax — 


Reduction of assessment — Effect on drainage 
rate.] — Sewers Comrs. v. Cheffinqs (1936), 
80 L. Jo. 9. 


469c. Amount of precept — How calculated.] — A 

catchment board issued a precept to a county 
council whose area was comprised in the 
catchment area, demanding a sum calculated 
on the basis of 2d. in the pound on the total 
of the rateable value of the area concerned. 
Tlie county council objected (i) that the 
amoimt demanded was not an estimated 
amount within Land Drainage Act, 1930 
(c. 44), s. 22 (2), but that the drainage board 
had merely proceeded on a mathematical 
calculation, & (ii) that the expression 
“ estimated amount which would be pro- 
duced by a rate of 2d!, in the pound ’’ in the 
same sub-sect, meant the amount which 
would be produced after making due allow- 
ance for costs for collection & bad debts : — 
Held : (1) as the calculation was based on the 
product expected from a rate in a future 
year, it was an estimate ; (2) upon a proper 
construction of Land Drainage Act, 1930 
(c. 44), s. 22 (2), the catchment board had 
made a proper calculation & no allowance 
for costs of collection or bad debts ought to 
be made. — B. v. Cambridgpj County 
Council, Ex p. Biver Great Ouse Catch- 
ment Board, [1937] 1 K. B. 201 ; [1936] 
3 All K. B. 362 ; 106 L. J. K. B. 103 ; 166 
L. T. 569 ; 101 J. P. 1 ; 68 T. L. B. 84 ; 80 
Hoi. .To. 934 ; 34 L. G. B. 697. 
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SHERIFFS AND BAILIFFS. 


Part V. — Powers, Duties, and Liabilities 


274* Add. Annotation: — ^N.P. R. v. Jotied, ^!x p. 
McVittie, [1931] 1 K. B. 664. 

274a* .]— Pltf, obtained judgment in a county 

ct. against deft, for a sum of money & Costs, 
Sc an apj^eal to the Divisional Ot. by deft, 
was diszmssed with costs. Pltf.'s solr. made 
various but futile efforts to obtain the fruits 
of the judgment. Deft, disobeyed a bkpcy. 
notice Sc an order for payment of the judg- 
ment debt & costs by instalments. Several 
judgment summonses were obtained against 
the deft,, but deft, evaded service of them. 
Eventually pltf.’s solr. seiwed deft, with a 
judgment summons within the precincts 
of a ct. of justice where deft, was waiting for 
a case, in which he was pltf., to be called on. 
Deft, applied for a writ of attachment against 
pltf.’s solr. for contempt of ct. in so doing : — 


Held : in the circumstances, no contempt 
had been committed Sc the rule must be 
discharged. — B. v. JoNSls, JBx p. McVittib, 
[1981] 1 K. B. 664 ; 100 L. J. K. B. 193 ; 
144 L. T. 607, D. C. 

539. Add. Annotation : — Refd. Morriss v. Winter, 
[1930] 1 K. B. 243. 

639a. .] — ^An attorney, who is arrested 

on a writ of capias ^ cannot maintain an action 
of trespass against pltf. Sc the officer for such 
arrest t his only remedy is an action on the 
case.— Noel v. Isaac (1835), 1 Or. M. & R. 
763 ; 6 Tyr. 876 ; 4 L. J. Ex. 66 ; 149 E. B. 
1284. 

Annotation : — Refd. Newton v. Constable (1841), 6 Jur. 317. 
726. Add. Amiotaiion : — Refd. Re Simms, Ex p. 
I’rustee (1933), 103 L. J. Oh. 67. 


Part VI.- — Fees, Poundage, and Other Charges. 

860. Add. Annotation : — As to (1) Consd. China Navigation Co. v. A.-G. (1932), 48 T. L. B. 876. 


PART 11 . SECT. 8. 

•a. Right of Outriff to appoirU .] — 
There is nothing in the statutes of 
Saskatchewan which provides or im- 
plies that a sherifE cannot appoint 
baUllXs or officers to assist him in the 
disohatge of his duties. — K. v, Reznbk, 
(19311 1 W. W. R. 607 ; 3 D. L, R. 
430 ; 55 Can. C. C. 153.— CAN. 

sb. Special bailiff a — Jurisdiction con^ 
fined to county where redding. ] — Devine 

V. Cabson & Oo., [19291 N. I. 26.— IR. 

PART V. SECT. 6. SUB-SECT. 7.- 

J. (a). 

e i. .1 — Higoins v. Macdonald. 

(19281 4 D. L. R. 241 ; [1928] 3 

W. W. R. 115 ; 50 Can. Grim. Cas, 
353.— CAN. 

PART V. SECT. 6, SUB-SEOT. 10.— 
B. (a). 

652 vii. .] — In an action 

against a sheriff for damages for a 
wrongful seiEure Sc sale under an 
execution : — Held : sinco the sheriff 
had properly chosen to leave the con- 
duct of the seizure Sc sale in the hands 


of his clerk Sc his bailiffs, be was not 
liable by reason of h!s personal conduct 
of his office. Sc since all of the employees 
(except the auctioneer) connected with 
the seizure & sale were not appointed 
by or subject to dismissal by the sheriff 
but were members of the civil service 
of the province, he was not liable for 
tbelr misconduct or negligence. A 
sheiifl in Alberta is not under the duty 
of taking personal cognisance of the 
details of essentially routine proceed- 
ings in his office, important though 
they may be in their effect. — Gunn'b 
P uitBJ Foods, Ltd. v. Rab & Canadian 
SUKETT Co., [19341 2 W. W. R. 108,— 
CAN. 

PART V. SECT. 6, SUB-SECT. 10.— H. 

t(p. 116) i. Unlicensed bailiff .} — 

Collection Agents* Licensing Act, 1930, 
applies to the work of a bailiff in taking 
repossession of goods sold under a lien 
agreement ; &. therefore, where a 

bailiff is not licensed imder the Act 
ho has no legal right to enter upon the 
premises of the buyer for said purpose 
&, in doing so, is a trespasser db invtio ; 
Sc the vendor who employed him for 


said purpose is also liable for his tres- 
pass Sc for an assault oommitted by 
him in pursuance thereof. — Shadin v. 
David Spbnojgqr, Ltd. Sc McMiohabl, 
[19351 1 W. W. R. 693 ; 2 D. L. R. 
813; 50 B. 0. R. 65.— CAN. 

PART VI. SECT. 1. 

sp. Zialility for.] — ^Asolr. acting 
for a disclosed principal is not liable for 
8herlfl*8 foes in executing a capias . — 
Bkadlby V. MoN AUGHT, [1936J 1 

D. L. R. 671.— CAN. 


PART VI. SECT. 2. SUB-SECT. 1. 

o i. Execution of writ of capias 

ad satisfaciendum.} — ^Poundage fees in 
respect of the execution of a writ of 
ca. sa. become due upon execution of 
the writ, that is, upon taking the body 
of the judgment debtor in execution. 
Sc suob poundage may be recovered at 
the rate prescribed by the scale of fees 
under Sheriff’s Act, 1900, upon the 
amount for which the writ was issued. 
—12c WiLUAM Arnott, Ex p. The 
Shemfp (^1929), 29 S. R. N. S. W. 339 ; 
46 N. S. W. W. N. 127.— AUS. 
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VoL XLL Owes lU— SOSA* 


SHIPPING AND 


Part I. — In 

SECT. 1.— THE MERCHANT SHIPPING ACTS. 

SuB-SBCJT. 1 . — In General (p. 159). 

Powers of colonial legislatures — Exclusion of 
Dominions.] — See Statute of Westminster, 
1931, s. 6. 

11a. Alien stowaway secreting himself at 

foreign port—Contlnuing offence.] — ^An alien, 
while a British ship was lying at a quay in a, 
foreign port, secreted himself in the ship & 
proceeded to sea. Ho disclosed himself the 
next day & was then treated as a member 
of the crew. When the ship reached London 
he was arrested & prosecuted before a Metro- 
politan magistrate under Merchant Shipping 
Act, 1894 (c. 60), s. 237 (1), for having unlaw- 
fully secreted himself & gone to *sea in the 
ship without the consent of any person en- 
titled to give such consent: — Held: the 


NAVIGATION. 

General. 

words of sect. 237 (1), “ secretes himself ” & 
“ goes to sea,” formed a compound term, the 
offence, which was a continuing one, con- 
sisting of secreting & going to sea without 
the necessary consent; under sect. 686 (1), 
the alien, not being a British subject, could 
be tried for committing ** any offence on 
board any British ship ” ; k, the magistrate 
had jmisdiction in the matter. — Bobby v. 
Vladinier (1935), 154 L. T. 87 ; 99 .T. P. 
428 ; 52 T. L. B. 22 ; 80 Sol. Jo. 76 ; 18 
Asp. M. L. 0. 5(i0 ; 33 L. G. K. 474, D. C. 

25. Add» A nnofa/ion : —Consd. The Champion, 

[1934] P. 1. 

26. Add. Annotation : — Held. The Champion, 

[1934] P. 1, 

28. Add, Annotation : — Reid. The Humorous, The 
Mabel Vera, [1933] P. 109. 


Part II. — Ownership and Control of Ships. 


72, Add, Annotation ; * -Refd. Admiralty C^jmrs. 
V, Valverda Owners, [1937] 1 K, B. 745. 

108. Add, Annotation: — Refd. Cammell Laird & 
Co. V, Manganese Bronze & Brass Co., [1933] 
2 K. B. 141. 

109. Add, Annotation : — Refd. Cammell Ijaird & 
Co. V, Manganese Bronze & Brass Co., [1933] 
2 K. B. 141. 

177. Add, Annotation : — Refd. Aron v, Mial- 
(1928), 139 L. T. 662. 

196. Add, Annotation : — Refd. Re King’s Settle- 
ment, King V, King, [1931] 2 Ch. 294. 

208. Add, Annotation: — Refd. The Humorous, 
The Mabel Vera, [1983] P. 109. 

203a. .] — By statutory mtges. 

which covered sixty-four sixty-fourtn shares 
in each ship & her appurtenances two drifters 
were mortgaged to pltfs., who, when the 
mtgors. went into liquidation, took posses- 
sion of the drifters & the nets & other gear 
on board them. The mtgees. also claimed 


under the mtges. a number of nets & a 
quantity of other fishing gear which was lying 
in the store of the mtgors. was marked 
with the poi-t number of one or other of the 
two drifters. The evidence showed that at 
the date of the mtge. on the drifter H, the 
mtgors. owned no nets or other drift fishing 
gear ; but by the date of the mtge. on the 
drifter M, V, they had acquired nets & other 
gear & the M\ V, herself had gear on board. 
At the hearing it was agreed by counsel that 
the effect of the authorities cited was that 
nets & gear which could be said to have been 
apijropriated to a vessel at the time of her 
mtge., or substituted for the purpose of 
maintaining her original gear, would pass as 
“ appurtenances ” under the mtge., ^ it was 
contended for the mtgees. that the marking 
of gear with the port number of a particular 
vessel was sufficient evidence that such gear 
had been appropriated to her : — Held : on 
the evidence, the mtgors. when renewing 
gear marked it indiscriminately with the port 


PART I. SECT. 1, SUB-SECT. 1. 

sf. Powers of New Zealand Legis- 
lature,}— Hoot, 213 of Shipping & Soa> 
men Aot, 1908, must be interpreted 
ui res moftis valeat quam pereat, & 
should be interpreted on this doctrine 
as applying to ships registered in New 
Zealand. The New Zealand Legisla- 
ture may by implication repeal sect. 
478 (0) of Mer(?hant Shipping Aot. 
1894 (Imp.), fas that sect, is included 
in the provisions of the statute which 
the Le^slature of a British possession 
is empowered by soot. 735 to repeal 
wholly or in part. The assent of His 
Majesty to the Shipping & Seamen 
Acts, 1903 & 1908, was intended, & 
must be regarded, as a confirmation of 
those statutes for the purposes of 
sect. 736 of Merchant Shipping Aot. 
1894 (Imp.), &, as siibseguent amend- 
ments have been assented to & con- 
firmed, the principal Act which was 


assent (td to ca.nnot be h(‘ld invtUid for 
want of (juutlrinatiuu. l^ven if there 
be a repugnancy betw’ocn secjt. 243 c>f 
Shipping & Seamen At;t, 1908. & 
sect. 478 (6) of Merchant Shipping Act. 
J894 (Imp.), that repugnancy is 

autJioriHcd by sect. 736 of the latUu’ 
statute ; &, having regard to sect . 736 , 
it is immaterial whether tbe juris- 
dletlou of the Board of Trade under 
sect, 478 (H) is ousted or whether the* 
Board of Trade & the Minlst.cr of 
Marine in New Zealand have con- 
current jurisdiction. OonseqiiontJy. 
sect. 243 of Shipping & Seamen Act. 
1908, must bo regarded as a valid 
exercise of the power confem;d \ipon 
the Now Zealand Legislature by 
sect. 735 of Merchant Shipping Aot. 
1894 (Imp.), quoad ships registered in 
New Zealand. — Re ** Ranoatira,*’ 
T. E. V., 11936] N. Z. L. R. 367 ; 
a. L. R. 250 ; 12 N. Z. L. J. 133. - 
N.Z. 


PART 11. SECT. 1, SUB-SECT. 8. 

r i. ,] — Grady v, Wattk. 

[19301 1 D. L. R. 838 ; 1 M. P. li, 116. 
—CAN. 

PART n, SECT. 2, SUB-SECT. 4.— B. 

g i. Arrival in Calcutta — Juris- 

diction of wacrisfmfe.]— When some 
sailors committed an offonoe on board 
a British ship on high seas, which sub- 
sequently arrived in Calcutta, the Chief 
Presid' ncy Maglstiatc had jurisdiction 
under Memhant Shipping Act, 1894 
(c. 60), SB. 684. 686, to entertain a 
complaint against them, in the absence 
of evidence to show that they were 
not in Calcutta at the time. In any 
case, when the acctised surrendered 
before the ct. it had jurisdiction to 
rooeed with the trial. — B rnqal 
xtpbrintbndrnt Bembmbbanobr 
OF LROAL AFFAina V, Raisalme (1932), 
I. L. R. 60 Calc. 44.— IND. 
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of €m6 ^ of tbair b&t&M wemb, & 
t}iere liras tio appropi!iaticm ilxaib of 
geaa* In s^KMte to extber of tbs SHltens^bi ooes* 
tlon ; inaBxmicb as tbs mtgom. oiimsa no 
Ssbxng gear at the date ^en the S, was 
mortgas^d it was impossible I6r them to 
appropriate any gear to her ^ none passed 
under tbe mtge, ; but in the case of the 
M. V. gear was on board/ ^ appropriated to 
ber> at tbe time of tbe mtge., & tbe gear 
which was on board when tbe mtgees. took 
pc^ession was there in substitution lor the 
ongiaal gem^ dc therefore passed to tbe 
mtgees. under the mtge. — ^T hb Humobotts, 
The Mabel Veba, [1983] P. 109; 102 
L- J*. P. 46 ; 148 L. T. 601 ; 49 T. L. R. 
269; 18 Asp. M* L. a 873. 

204* Add, Annotation : — ^Refd* The Humorous, 
Tbe Mabel Vera, [1933] P. 109. 


251* Add* Annotaiion .•-r^Betd# Tbe Humorous* 
The Mabsl Vera, mm P- 

274. Add. AnnotcOion **— Hsfd. Tbe Zigurds (No. i) 
(1982), 48 T. L. E. 656. 

342. Add. Annotation : — ^Eefd. Tbe Zigurds (No. 1.) 
(1932). 48 T. L. R. 666. 

347. Add. Annotation -Dlstd. Tbe Zigurds (No. 1) 
(1932), 48 T. L. R. 656. 

388. Add, Annotation ;-^nsd. Cory & Son, Ltd, 
V, Dorman, Long &; Oo., Ltd., [1936] 2 All 
E. R. 386. 

384. Add. Annotations : — As to (2) Retd. News- 
holme Bros. V. Road Transport A; General 
Insce. Co., [1929] 2 K, B. 356 ; The Njegos, 
[1986] P. 90. 

493. Add. Annotation : — ^Retd. Kerr v. Marine 
Products (1928), 44 T. L. R. 292. 


Part Mi. — Master, 

651. Add. Annotation : — Consd. Savage v, British 
India Steam Navigation Co., Power v. Same 
(1930), 46 T. L. R. 294. 

551a. .] — In actions by the captain A 

by the chief ofllcer of .an ocean passenger 
steamer for alleged wrongful dismissal there 
was no written contract of employment, A 
the only documents relating to employment 
were various circulars dealing with the age 
at which officers must retire, their rights to 
pension, A their right to leave on full pay 
after certain periods of service. The circulars 
made it clear that pensions were only to be 
paid at the discretion of the employers : — 
Held : the contract of employment was 
determinable by either party at any time on 
reasonable notice, A that in the case of the 
chief officer reasonable length of notice would 
have been 12 months, A’ he was entitled to 
judgment for 12 months’ salary. In the 
case of tbe captain the action was dismissed. 
— Savage v. Bbitish India Steam Navi- 
gation Oo., Ltd., Powek v, Bbitish India 


Officers and Crew. 

Steam Navigation Oo., Ltd. (1930), 46 
T. L. R. 294. 

Annotation: — Coxisd. Edmonson v. Kopnor &Go. (1935), 70 
Sol. Jo. 777. 

560a. Termination of contract — Right to reason- 
able notice — What amounts to.] — Savage v. 
Bbitish India Steam Navigation Oo., Ltd., 
Power v, British India Steam Navigation 
Oo., Ltd., No. 661a, ante, 

682. Add. Annotation : — Retd. Ellerman Lines, 
Ltd. V. Murray, White Star Line of Royal 
A United States Mail Steamers Oceanic 
Steam Navigation Oo. v. Oomerford, [1931] 
A. 0. 126. 

589. Add, Annotation : — Refd. The Oroxteth Hall, 
The Oeltic, [1930] P. 197. 

600. Add. Annotation : — Refd. The Oroxteth Hall, 
The Oeltic, [1930] P. 197. 

614a. Protection of open hatchways — Breach of 
statutory duty — Effect of contributory negli- 
gence.] — Plbf. was a coal trimmer, A in pro- 
ceeding to his work on defts.’ ship along a 


PART II. SECT. 7. 


■r. False dectaraiion of oumership — 
Who may be Kable.y—Held : (1) the 
mtgee. & tiansferee are, as regards this 
foifeiture, iu as favourable a position 
under Merchant Shipping Act, 1894, 
s. 67 (2), which states that the ** ship 
or share shall he subject to forfeiture 
under this Act to the extent of the 
interest therein of tbo declarant,'* as 
though they were in possession of tbe 
ship & therefore that Interest should be 
protested in tbe order that should he 
made tmder sect. 76, &: the balance of 
the proceeds of the sale of the ship 
should he paid to the Intervener to he 
applied in reduction of the mtge. ,* 
(2) the owner procuring registration of 
himself as a British owner by fraudu- 
lent means under sect. 67 (2) is not 
sulBcient to establish a use & assump- 
tion of dag Sc chaiacter for the pro- 
hibited purpose since sub-sect. (2) is 
obviously directed to matters occurring 
on board a ship " Sc of such a kind 
as to make tbe ship appear to be a 
British ship as the result of something 
done “ on board ” of her in the course 


of her use as a ship Sc not something 
done in a regist^ in relation to the 
Procedure for Begistmtion of her 
Sc the claim for forfeiture under sect. 69 
must be dismissed. — R. v. This ** Emma 
K," [19361 Ex. C. K. 92 : [19363 3 
D. L. E. 673 ; 50 B. O. E. 97 ; affd, 
[1936J 3 D.L.E. 385 ; B.O.E. 256.'— CAN. 


PART HI. SECT. 3. 

f i. During illness. I — ^A seaman 

serving under articles on a ship was 
incapacitated by illness from per- 
forming his duties Sc was landed at a 
port other than his homo port, Sc there 
put into a hospital where the ship- 
owner paid his expenses. Tho seaman 
was later , discharged from such 
hospital as relieved,” although not 
cured. Sc, ho being fit to travel, tho 
shipowner offered him a free passage 
to his home port, which offer was 
refused. The seaman remained at his 
port of landing Sc later sued the ship- 
owner under sect. 127 (1) of Naviga- 
tion Act, 1912-1926. for malntonauoo 
from tbo time of ills discharge from the 
hospital to the date of his writ, on the 
ground that he was not cured ; — Held : 
the shipowner had fulfilled bis duty by 
making the offer to bring tbe seaman 
back to his homo port. Sc that offer 
having been refused, no further lia- 
bility attached to tho shipowner, — 
Mtrhe V. BimNS Philp & Oo,, Ltd. 
(^1936), 29 Q. .r. r, R. 93; [1035] 

Q. S. R, 145.— AUS. 

f iK — .) — The articles of 

agreement under which a seaman was 
employed by a shipowner contained a 
ciatiso which provided that if tbe sea- 
man were landed Sc left at a port by 
reason of illness or accident in the 
service of the ship incapacitating him 
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from duty, he was entitled to 
certain wages Sc benefits. Tho clause 
further provided that the illness, hurt, 
or injury, ” shall so far as can be 
ascertained, l>e an illness contracted 
on board of tho ship, or a hurt or injury 
sustained In the service of the ship or 
her owner.” The seaman signed tho 
articles on Jan. 1 0, 1933, Sc on Apr. 20, 
of tbe same year was landed at a port, 
having become incapacitated two or 
three days before, by an Illness, 
pernicious ansemla. He sued the 
owner of the ship for wages. Tho 
medical evidence showed that tbe 
disease had been contracted some time 
prior to the signing of the articles, 
although it did not manifest itself until 
a few days before Apr. 20, 1933. Tho 
seaman had prior to Jan. 10, 1933, 
been in the service of the owner under 

S revlous articles, separate articles 
eing signed in respect of each voy- 
age : — Held: (1) an illness may be 
contracted within the meaning of the 
clause before tbe incapacitating results 
occur or are experienced : (2) in order 
to succeed in his claim for wages tho 
seaman must show that the Illness was 
contracted dui'ing the currency of the 
articles, it being Insufficient that the 
illness was contracted iix the service of 
the ship or her owner under previous 
articles. — BtntKS Philp Sc Co., Ltd.^v. 
Mykhk (1935), 51 0. L. R. 463 ; “ ‘ 

Q. S. E. 126.— ABS. 



pasaage^way wiiioh he was entitled to go 
along^ he gtnmbled A; fell down an open 
hatchway into one of the holds of Ihe ehip, 
& was iz^ured* He sued defts. for damages, 
baaing Ms action on a breach of a ertiatufory 
remzlation made under 1894 Act, which pro* 
vided for the fencing & protection of open 
hatchways on ships : — Held : pltf.’s own 
contributory negligence wa« an answer to 
his claim against defts. based on a breach of 
statutory duty- — ^Dkw v. United British 
S.8. Co., Ltd. (1028), 98 L. J. K. B. 88 ; 139 
L. T. 628 ; 17 Asp. M. L. 0. 613, 0. A. 


Snndell (1929), 99 L. J. 

B. 66. ApH. Flower i?. Bbbw Vale Steel. Iron & 
Coal Co., (1934^1 2 K. B. 132. Folld. Graze e. Heyer-Du 
more Bottlers* Equipment Co.. (19301 2 All E. 11. 1160. 


616. Add* Annotation : — ^Refd. Monk v. Warbey 
(1034), 161 L. T. 100. 

683* Add. Annotation: — Refd. Ellennan Lines, 
Ltd. V. Murray, White Star Line of Royal & 
United States Mail Steamers Oceanic Steam 
Navigation Co. v. Comerford, [1931] A. C. 126. 
676a. Duties of Humber Conservancy Board. 1- 
The Nrptun (1937), 64 T. L. R. 195. 


680. Add. Annoiationa : — Consd. Maver v. “ Solon 
Ship Owners (1929), 22 B, W. C. C. 424 ; 
Barras v. Aberdeen Steam Trawling & Fishing 
Co., [1933] A. C. 402. 

685. Add. Annotations : — to (1 ) Consd. Barras 
V. Aberdeen Steam Trawling & Fishing Co., 
[1933] A. C. 402. As to (3) Refd. First 
Russian Insce, v. London & Lancashire Insce. 
[1928] Oh. 922. As to (4) Refd. First Russian 
Insce. V. London & Lancashire Insce., [1028] 
Oh. 922. Generally. Refd. The Penelope, 
[1928 J P. 180 ; Ottoman Bank v. Chakaria, 
[1930] A. 0. 277 ; Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1931] 1 Oh. 146. 

685a. Indemnity under Merchant Shipping (Inter* 
national Labour Convention) Act, 1025 (c. 42 
— For what period seaman entitled.] — Held : 
upon the true construction of sect. 1 of above 
Act a seaman whose service had been prema- 
turely terminated by the wreck or loss of the 
ship was entitled to receive wages at the rate 
payable under his agreement of service for 
each day on which he was in fact unemployed 
during a period of two months from the date 
of the t^mination of the service, whether 
his service under the agreement would in the 
normal course have terminated before the 
expiration of that period or not, unless the 
owner dischaiged the omis cast upon him by 
sect. 1 (2). — ELL 13 RMAN LiNES, LTD. V. 

Murray, White Star Line op Royal & 
United States Mail Steamers Oceanic 
Steam Navigation Co., Ltd. v. Comerford, 
[1931] A. C. 126 ; 36 Com. Caa. 159, H. L. ; 
svb notn. The Cboxteth Hall, The Celtic, 
100 L. J. P. 25 ; 144 L. T. 441 ; 47 T. L. R. 
147 ; 18 Asp. M. L. C. 184, H. L. 

Annotation : — Consd. Barras v. Aberdeen Steal Trawling & 
Flsning Co., [1933] A. 0. 402. 


esjl,. QiinnpiQjrBMnt An* to Wtoit— 

pHw^]— BuABafAjir Lmos, 1 

WBrra Sta» Lwh ot Botai. & 

^ATBB Mail Sttbakebs Oobakio 
KAviGAinoN Oo., tm>. v. Oomerfobd, «6. 
685a, 

— What amounts to-] — ^A seaman 

was engaged to serve for six months as chief 
engineer on a steam trawler. On returning 
fco port during the term of six months to 
discharge a cargo of fish the trawler collided 
with another vessel &, after making the port 
under her own steam, went into dry dock for 
repairs, the crew, including the chief engineer, 
being paid off. The trawler was laid up for 
fourteen days, at the end of which time the 
seaman was re-engaged as chief engineer. 
He claimed from the owners of the trawler 
a sum as wages for the time during which 
the vessel was under repair, alleging that 
his service had terminated by reason of .the 
“ wreck ** of the trawler within Merchant 
Shipping (International Labour Conventions) 
Act, 1926 (c. 42), s. 1 (1) ; — Held : there was 
no wreck of the trawler. 

By Viscoimt Buckmaster, Lord War- 
rington OP Clyfpe, Lord Russell of 
Killowbn, & Lord Macmillan, on the 
ground that the word “ wreck ” having been 
used in the Act of 1894 & having received 
a judicial interpretation must, when used in 
the same context in the Act of 1925, bear 
that interpretation unless a contrary mean- 
ing is indicated ; & the trawler was not by 
the collision rendered incapable of carrying 
out the maritime adventure in respect or 
which the seaman^s contract was entered 
into, but was merely interrupted in so doing. 

By Lord Blanesburoh on the ground that 
the decision in Th^ Olympic^ [1913] P. 02, 
was, in view of the dissenting judgment of 
Kennedy, L.J., not of sufficient authority 
to warrant the assumption that the word 
“wreck” in the Act of 1926 was used in 
the sense attributed to it by the majority 
of the Ct. of Appeal ; the decision of the 
majority was wrong, & there was no wreck 
in The Olympic & a fortiori none in the pre- 
sent case. Consequently the seaman could 
not recover. — ^Barras v. Aberdeen Steam 
Trawling & Fishing Co., Ltd., [1933] A. 0. 
402 ; 102 L. J. P. 0. 33 ; 149 L. T. 169 ; 
49 T. L. R. 391 ; 77 Sol. Jo. 215 ; 38 
Com. Cas. 279 ; 18 Asp. M. L. C. 384, H. L. 

693, Add. Annotation : — Refd. The Bafchori, [1933] 
P. 22. 

783. Add. Annotation : — Refd. Ellerrnan Lines, 
Ltd. V. Murray, White Star Line of Royal & 
United States Mail Steamers Oceanic Steam 
Navigation Co. v. Comerford, [1931] A. C. 126. 

796. Add. Annotations: — Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Oh. 628 ; 
Pockney v. Atkinson (1929), 142 L, T. 135 ; 


PART III. SECT. 4, SUB-SECT. 3.— A. 

686 b i. Indemnity wider Merchant 
Shipping (Jntematienal Ixtbofur Con- 
nentien) Act. 1926 — Vnemploymeni due 
to wreck — what amounts to .] — A sea- 
man was engaged under an agreement 
to serve as an engineer of a tiwler for 
the period from July to Deo. 1930. 
On Sept. 26, 1930, the trawler sus- 
tained damage In consequence of a 
ooUislon at sea, but she was able to 
make port under her own steam. 
On reaching port the crew were paid 


off, & the ship was laid up for rmairs 
for a period of fourteon days ; ^there- 
after the seaman was re-engaged. He 
claimed wages. In terms of Merchant 
Shipping (International Labom Con- 
ventiona) Act, 1928, s. 1 (1). for the 
fourteon days during which tho smp wm 
under repair, on tme ground that ms 
service had been terminated by 
of the ** wreck ** of the ship : — Held : 
the damage did not constitute a 
** wreck ** within sect. 1 (1). in respect 
that the period required for repairs 
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was not so prolonged as to render the 
ship unable to continue within a 
reasonable time tho adventure con- 
templated In tho agreement with tho 
seaman. — B akras v, Abbrpbsn Steam 
Trawling & B^ishing Oo„ (1932) S, O. 
432.— SCOT. 

Bp. Agreement to pay wages durvnp 
unemployment — Aniicipaiion .] — H. 
Brown v . Canadian National Steam- 
ships Co,, Ltd., (1937) Ex. C. K.84. — 
CAN. 
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Bshelby v. Federated European Bank, Ltd*, 
[1932] 1 K* B. m. 

809a. Effect of settlement at end of voyage — ^On 
right to payment in lieu of leave.]— The sign- 
ing of a settlement at the end of a voyage, 
in full discharge & without reservation, puts 
an end to claims in respect of the particular 
voyage, but does not necessarily affect the 
right of a seaman to payment in lieu of leave 
accruing. — ^M oLea v* Rrskx Linjsb, Ltd. 
(1938), 46 LI. U R. 254. 

847. Add, AnnotaMon : — ^Retd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 

932a. R. V. Wall (1890), 112 

0. C. Ot. Cases, 880* 

932b. — .1 — R* V. Phillips, etc. 

(1891), 113 C. C. Ct. Cases. 622. 

985a. Whether condition precedent to hearing 

• of complaint.] — complaint was made before 
justices by the master of a British ship 
against six seamen for continuing to neglect 
duty, contrary to 1894 Act, s. 226 (1) (e). 
No entry of the offence had been made 


in tbe offloiaJ loe-book, ft the jaeiices 
dismissed the complaint on this ground for 
want of jurisdiction ; — Held : the making 
of the entry in the official log-book was not 
a condition precedent to the hearing of the 
complaint. Even where no entry of an 
otienoe had been made, & there had con- 
sequently been default under the section, 
the Ooui^ was not without jurisdiction to 
proceed. The effect of 1894 Act, s. 228 (d), 
was to confer on the ct. in such a case a dis- 
cretion either to receive other evidence or to 
refuse to do so A; dismiss the complaint. — 
Patterson v. Robinson, [1929] 2 K. B. 91 ; 
98 L. J. K. B. 467 ; 141 L. T* 165 ; 98 J. P, 
166 ; 27 L. G. R. 422 ; 28 Cox C. 0. 626 ; 18 
Asp. M. L. O. 36, D. C. 

939. Add. Annotediori : — Consd. Barras v, Aber- 
deen Steam Trawling &> Fishing Co., [1933] 
A. C. 402. 

956* Add. Annotation : — As to (2) Reid* EUerman 
lAnes, Ltd. v, Murray, White Star Line of 
Royal & United States Mail Steamers Oceanic 
Steam Navigation Co. v. Comerford, [1931] 
A. C. 126. 


Part IV. — Authority and Liability of Master as Custodian 


966. Add. Annotation : — ^Refd. Kleinwort, Sons & 
Co. V. Associated Automatic Machine Corpn., 
Ltd. (1034), 151 L. T. 1. 

9gga« .] — Motion by defts., owners of the 

steamship G., to stay proceedings in an action 
which had been commenced against them by 
the owners of pait of the cargo laden on the 
steamsliip V. for damage sustained by the 
^rgo in co^equeuce of a collision between the 


proceedings abroad, owners of part of the 
cargo of the V. began the present action : — 
Held : the master had no authority to com- 
mence the action abroad on behalf of the 
cargo owners, & that they were not bound 
by that action, nor were they estopped by it 
from bringing the present proceedings. 
Motion dismissed. — T he “Glbnlucb** (1930), 
170 L. T. Jo. 399. 


V. on behalf of himself & owners of the cargo 
on the F. & bail was obtained. Subsequently 
judgment was given in favour of owners of the 
V. After judgment had been given in the 


Co. V. Stag Line, Ltd., [1931] 2 K. B. 48; 
Haynes v. Harwood, [1935] 1 K. B. 140. 


1107. Add. Annotation : — Refd. Trollope (Geo.) & 
Sons r. Martyn Bros., [1934] 2 K. B. 436. 


Part V. — General Statutory Provisions for Safety of Ship 

and Cargo. 

See, now, Merchant Shipping (Safety & Load 1597, Add. Annotation : — ^Refd. Great Western 
Line Conventions) Act, 1932 (c. 9). Ry. Co. v. Kassos Steam Navigation Co. 

1596. Add. Citation .-—17 Asp. M. L. C. 303. (1930), 144 L. T. 121. 


PART HI* SECT. 4, SUB-SECT. 9. 

797 1. Advance note — lAdbilUy on.) — 
Deft, gave a seaman's advance note 
to B. a seaman for a one-balf month's 
wages at V*. payable five days after 
the sailing of the M. from B.C. Pltf. 
cashed the note for B.. who then joined 
his ship before sailing to Victoria, where 
the ship (being a rum runner) was held 
by the authorities for breach of cus- 
toms regulations, 8c not allowed to 
leave B.C. Deft, was duly notiaed 
that pltf. held the note : — S[eld : 
deft.*s conduct was the sole cause of 
the Impossibility of pertcrmanoe, 8c 
having by his own conauct made it 
impossible for ^e ship to leave B.C. 
be was liable on the note.-— iHpnnUL 

VictEBANS IN OANAPa V, EaBTEIIK 
FxiKiaHTBBS, Ltd. (1927), 39 B. 0. B. 
17.— CAN. 


PART HI. SECT. 4, SUB-SECT. 12.— A. 

sa. Action for unearned wages .] — 
The captain, mate. 8c certain seamen 
of the A. had the ship arrested in a 
joint action in rem for wages. The 
claim made was for one month 8c some 
days, being not only the amount 
actually earned, but also for sub- 
stantial sums not earned, which were 
more In the nature of damages : — 
Hdd .* wages cannot be sued for until 
earned, 8c where a hiring at so much a 
month Is made, no wages are or can 
be earned until the whole month's 
service is performed.— Bubke v. The 
AMLA, ri929] 4 D. L. E* 873 ; Ex. 0. K. 
194,— CAN* 

PART III, SECT. 4. SUB-SECT. 12.— C, 

•d. Set-off .] — ^In an action by a sea- 
man for wages deft, may plead set-off 
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for value of goods sold, or necessaries 
furnished, to the seaman's family. — 
(iUANDY V. ZWIOKEB & C(>., [1936J 3 
D. L. R. 612.— CAN. 


PART III. SECT. 4, SUB-SECT. 12. -D. 

847 1. Appeal — From Sheriff aubstitvie 
— Does not lie .] — Bain v. Obmiston, 
[19281 S. O. (Ot. of SeSB.) 764.— SCOT. 

PART IV, SECT. 2, SUB-SECT. 2,— B. 

Bb. Purchaser suffering fudgmenU-^ 
Whether liable to interest .] — The vendee 
of a Bhlp without notioe of a claim for 
neceBBarles against her, who offen to 
suffer judgment for the amount of 
such claim 1b not liable for Interest 
upon the flame.— HonuBii (W. W.) Oo.. 

iNOOXUPOBATBP V. ** STRAKDIlUiL 

(N. 8. Adm.), [1929] Ex. C. H. 268*— 

CAN. 



1&99». * Method o! measurement— Necessity for 

oompUanoe with statute*] — ^Measurement of 
the sp^o occupied by deck cargo on a ship 
musty in accordance with the provisions of 
Merchant Shipping Act, 1894 (c, 60), s. 85 (8), 
be made in the manner directed by Sched. II., 
r. of the Act* A memorandum by an 


XLI.~8bip9iog. Omw 15Ma— 1764*. 

officer of Ouetoms that the proper meaeore- 
ment has been made, if, in fact, that meaaure- 
ment been made by some other methou, 
is of no effect.— Grbat Westebn By. Co. e. 
EA.S 809 Steam Navigation Oo. (1880), 144 
L. T. 121 ; 18 Asp. M. L. C. 174. 


Part VII. — Carriage of Goods. 


1651. Add. Annotation : — Refd. The Erik Boye 
(1929), 142 L. T. 335. 

1663a. .] — COMPANXA NAVIEftA 

Vaboongada V. British & Foreign Marine 
Insurance Co., Ltd. (1936), 80 8oL Jo. liO. ^ 

1665. Add, Annotation: — Refd. Maritime National 
Fish, Ltd. V. Ocean Trawlers, Ltd., [193.5] 
A. 0. 524. 

1682. Add. Annotations : — Refd. A.-G. Blackpool 
Corpn. (1928), 92 J. P. 50; Re Jenkins, 
Jenkins v. Davies, [1931] 2 Oh. 218 ; Lazard 
Bros. & Co. t\ Brooks (1932), 38 Com. Cas. 
46. 

1690. Add. Annotation : — ^Refd. Foscolo Mango & 
Oo. V. Stag Line, Ltd., [1931] 2 K. B. 48. 

1701. Add. Annotation: — Refd. De Be^che v. 
South American Stores. Ltd. & (Chilian Stores. 
Ltd., [1935] A. C. 148. 

1712. Add. Annotation : — As to {!) Refd. Hain S.B. 
Co. V. Sociedad Anonima Comercial de 
Exportacion y Importacion (Louis Dreyfus 
& Cia), Ltd. of Buenos Aires (1934), 50 
T. L. R. 387. 

1715. Add. Annotations : — Distd. Frenkel v. Me- 
Andrews & Co., [1929] A. 0. 546. Consd. 
Foscolo Mango & Co. v. Stag Line, Ltd. 
(1931), 48 T, L. R. 127. Refd. Kaufmann v. 
Briti^ Surety Insce. Co. (1929), 45 T. L. R. 
399 ; Connolly Shaw, Ltd. v. Nordenfjeldske 

5.5. Co. (1934), 50 T. L. R. 418 ; Tate & 
Lyle, Ltd. v. Hain S.S. Co. (1934), 151 L. T. 
249 ; Dreyfus (Louis) & Oo. v. National 

5.5. Co., [1935] 2 K. B. 313 ; Mann, Taylor & 
Co. V. Royal Bank of Canada (1935), 40 Com. 
Cas, 207 ; North & South Insurance Corpn., 
Ltd. V, National Provincial Bank, Ltd., { 1930 J 
1 K, B, 328 ; Uoardon Smith IJnc, Ltd. v. 


Black Sea tfe Baltic General Insurance Co. 
(1937), 42 Cum. (^as. 332. 

1723a. “ Approved commercial bills on London ’’ — 
Trade usage — Ninety day bills.] — Grip aids v . 
Wallis (Kahl) & Co., Ltd. (1928), 45 T. L. R. 
161. 

1731a. Payment of stevedores at “ current rates.’*] 
— Britain S.S. Oo., I^td. ly. Bunge & Oo., 
Ltd. (1929), 40 T. L. R. 40; 73 Sol. Jo. 818; 
35 Com. Cas. 103. 

1750. Add. Annotation : — As to (1) Refd, McAlister 
(or Donoghue) v. Stevenson (1932), 101 L. J* 
P. 0. 119. 

1763, Add. Annotation : — Refd. Dreyfus (Louis) & 
Co. V. National S.S. Co., [1935] 2 K. B. 313. 

1764. After this (;asc add : ■ 

Frustration of adventure. ] - *sVr <V)NTKA(rr, 
Vul. XIT., pp. 380-392, Nus. 3175 3200, iSt 
Supp. 

1764a. Rescission — Innocent misrepresentation.] — 

Lefts., who had bought a ship without know- 
ing tliat th(^ Bril ish (.h.ni). had given directions 
(which in substanco wer<j as compulsory as 
requisition) that she should make a particular 
voyage, chartered her* to pltfs. by a charter- 
part-y containing the statement that she was 
“ now at Liverpool, rc^ady to-morrow,” and 
the foDowing clause : “ Oiiarterers, however, 
take the risk of the sieairier being direct^ed to 
perform any special voyage or voyages by 
the British or French Govts.” Oeft,s, entered 
into the cont ra on the basis of a repre- 
sentation that the vessel was free, but in 
fact she had boon directed by the British 
Govt, to go to Malta witli coal. In an action 
ft)i* rescission of ihv, ehartcr r>ii the ground of 
a misi'epresentation which though innocent 
was material v—llchl : the cL-use as to (lovt. 
directions applied only to future dii'ections. 


PART V. SECT. 1. 
i I. .l—Sect. 44 (2) of Naviga- 

tion Act, 1912-1926 provides that “ If 
a ship proceeds to sea helngr short in 
her crew of not more than one-flfth of 
her engine-room staff, or one-flfth 
of her deck complement, the master 
or owner shall not be liable under this 
sect, if it Is proved that the breach 
was not occasioned through any fault 
of his own ** : — Beld : (1 ) the excuse 
contained in sub-seot. (2) is established 
when it is proved that deft, honestly 
endeavoured to obtain a full crow & 
that his failure to do so did not arise 
from his omission to do something 
which ho reasonably oujfht to have 
done : (2) firemen & trimmers form 
part of a ship's engine-room staff 
vidthin the sub-seotfon.—OAT v. Yatks 
(1931). 46 C. L. R. 32 ; 4 A. L. J, 
410 ; 11931) Argufl L. R. 128.--AUS. 

sk. Equipment in good condition wTum 
insiaUed—RustA—ln an action for 
peraunal injuries, brought by the mate 
of a steam trawler against the registered 
owners & the master, it appeared that. 
While the trawl was being token on 
board by means of a steam winch, the 


wiiKjh i)roko down, &, In order to save 
the gear, the master decided to use the 
hand windlass. As the’ windlass, 
although niechanie.ally perfect, was 
encrusted with rust, the mastei’ ordered 
the engineers to put It into w'orkjng 
order by removing the rust, & they 
succeeded in doing so. They, however, 
omitted to notloti that the iron pawl, 
which acted as a brake to prevent tht» 
windlass from suddenly roversmg while 
in uso, had become ImmovahJe through 
ruslM & was not operating. As a 
result, while the trawl was being 
lioisted, a roll of the vessel threw an 
extra strain on the windl/iss, which 
suddenly reversed, & pursuer, who was 
working the windlass, was struck down 
& seriously Injured. In a question 
whether tho accident was due U> the 
fault of defenders, et separatrm to 
t.he failure of the owners to observe 
Merchant Shipping Act, 1894, s. 4o8 . — 
held: (1) the erwners, as employers, 
had discharged their common law Ac 
statutory obU^tions to ihe j*;!' 

common law, in respect that / 
provided a windlass whwli, when 
installed, was 11*66 from mechanical 
defect, under statute, in respect 
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that, oven if the windlass was still a. 
iiecessarv part of the ship's equipment-, 
its rusted coiiditicm did not< r<»nder th<‘ 
ship unseaworthy within sect. 468 (1), 
t In? t ('rtt c f seaworthineBS being wheUu?r 
the vessel was fit to cucounter the 
ordinary perils of tho sea ; (2) tho tnio 
cause of the accident was the nogh- 
gence of the eiigim?ers, who were 
pni\sner’H fellow-servants ; (3) as the 

master was entitled to delegate the 
work of de-rusting to the engineers as 
coiniJetent workmen, he had no 
ordinary duty to inspe<’t the result ol 
their work, Aic in tho absence of an 
Hvornieiit of any special duty of that 
nature, h(? w/is not liable for persinial 
ri(?gligonce. Dcfeudc'rs assoil/aed,- - 
JVlSr V. llAKriE & HONS, [1936J 
S. 601 . -SCOT. 

PART VI. SECT. 1. 

«a. Departure urUhout clearance — 
JjiabUity to detention — Mot^ boat.]— A 
motor boat of 8 tons burthen may be 
a vessel within Customs A^, 
8 244, & 80 liable to dotention if she 
departs witJiout a oleorano^—Noi^N 
e. McKinnon (1932), 69 O. 0. 0. 189; 
7 M. P, R. 169.— CAN. 
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& on the facts the contract had not been 
sufficiently performed to preclude rescission, 
<& pltfs. were entitled to succeed. — ^CoM- 
PAONiK Ohbmin be Fbr Pabts — Obleans V . 
Leeston Shipping Oo., Ltd. (1919), 36 
T. L. R. 68. 

1780a. Breach of duty — Broker assuming to charter 
vessel to himself — RatiOcatlon of wrongful 
act.] — ^Pltfs., owners of the D., instructed 
H., a broker, to procure a charterparty for 
their ship. H. being minded, in breach of 
his duty as a broker, to make use of the ship 
for his own ends, purported to effect a charter- 
party dated Aug. 9, 1926, between pltfs & 
an export co. of Danzig “ & others ** as 
charterers. This document was signed by 
H. “ as agent only ” for the owners &; by 
H. ** on behalf of the charterers as per separate 
chartering notes.’* By one of the clauses of 
the document the shipowners were to have 
a lien for all dead freight &; demurrage at the 
port of loading. H. had no authority to 
act on behalf of the export co., who knew 
nothing about the transaction. Defts., 
timber merchants in London, bought from 
S. & Co., shippers in Danzig, red wood at a 
price including cost, freight & insurance 
from Danzig to London. S. & Co. engaged 
cargo space for the wood on board the D., 
by means of chartering notes signed by H. 
purporting to act “ by order of the owners,” 
but without their authority, Sc the wood was 
shipped on board the D. at Danzig under bills 
of lading signed by H. purporting to act for 
Sc on bebali of Sc with the authority of the 
master. Bach bill of lading incorporated the 
terms, conditions Sc clauses of the so-called 
charterparty of Aug. 9, among which was the 
above lien clause. The bills of lading were 
indorsed by S. Sc Co. Sc tendered under the 
contract of sale to defts., who accepted them 
Sc paid S. & Co. for the goods. The D, left 
Danzig without a full cargo several days 
after wie lay days had expired. When she 
arrived in London the ma^r deposited the 
wood with wharfingers subject to a lien in 
favour of pltfs. for dead freight Sc demurrage. 
Sc pltfs. brought an action against defts. for 
a declaration that they were entitled to the 
lien ; — Held : the lien clause in the document 
of Aug. 9 was incorporated in the bills of 
lading, on the grounds that (1) pltfs., by 
taking the cargo on board tbeir ship Sc issuing 
bills of lading in respect of it a<fter they knew 
of H.'s breach of duty in assuming to charter 
their vessel to himself, had ratified his act 
Sc so validated the charterparty. Sc (2) the 
incorporation of the lion clause was not in 
any way dependent or contingent upon the 
charterparty being a valid or effective docu- 
ment, for in the absence of a condition to the 
contrary, one document, or part thereof, 
might be incorporated in another, although 
the first document had, of itself, no legal 
effect whatever ; (3) defts. could not support 
a plea in avoidance of circuity of action, 
because it was essential to that plea that the 
amount recoverable by deft, pleading it 
from pltf. in the action in which it was 
pleaded should be the exact amount recover- 


able by pltf. from him ; & ^ S. & Co, were 
not parraes to the action, it could not be 
averred that the damages, if any, recoverable 
by defts. from S. Sc Oo. for breach of the 
contract of sale would be the same in amount 
as the sum recoverable b^ pltfs. from defts. 
under the terms of the bills of lading, Sc it 
did hot appear that 8. Sc Co. had any cause 
of action against pltfs., whose liabilities 
depended upon the bills of lading. — ^A kt. 
Ocean v, Habping (B.) Sc Sons, Ltd., [1928] 
2 K. B. 371 ; 97 L. J. K. B. 684 ; 189 L. T. 
217 ; 33 Com. Oas, 277 ; 17 Asp. M. L. C. 
466, 0. A. 

1792. Add. Annotation : — Consd. Cory dc Son, Ltd. 
V. Dorman, Long Sc Co., [1986] 2 All E. R. 
386. 

1796. Add. Annotation : — Ao to (1) Held* The 
Penelope, [1928] P. 180. 

1800. Add. Annotation : — ^Reld. Liesbosoh S.S. 
Owners v. Edison S.S. Owners, [1933] A, C. 
449. 

1828a. Representations as to capacity of ship to 
carry specific cargo — Whether conditions 
precedent.] — ^After protracted negotiations 
pltfs.* brokers on June 12, 1934, signed on 
their behalf a time charter chartering deft-s.* 
tanker for twelve months with the option 
of cancelling it if the vessel was not ready 
by July 16. Pltfs. had asked defts. for 
details of pipe lines Sc heating co^, dc re- 
ceived a reply as foDows : “ Pipe lines 
860 mm. intake ; 300 mm. outlet ; heating 
coils fitted right at bottom of tanks.’* These 
statements were embodied as guaranteed *’ 
in the charterparty which also contained an 
arbn. clause. Upon inspection it was found 
that these statements were not correct, Sc 
pltfs. cabled their agents not to sign the 
charier, but it had, in fact, already been 
signed, though it was retained in the pos- 
session of such agents. The ship was required 
for the carriage of molasses, for which with- 
out certain alterations she was not suitable. 
These alterations were not made, Sc ultimately 
pltfs. refused to take the ship : — Held : 
(1) the charterparty had become a contract 
binding upon the parties ; (2) the representa- 
tions made before the contract was entered 
into had become merged in the contract by 
being embodied therem, Sc the question was 
therefore not one of rescission, but whether 
these i‘epre8entationB had become conditions 
precedent for the breach of which pltfs. 
became entitled to Sc did repudiate it ; (3) the 
representations, being “ guaranteed,” had 
become conditions precedent. Sc pltfs. had 
properly repudiated the contract. (4) It was 
further contended that once the conclusion 
was reached that the charterparty became 
binding upon the parties the action should be 
dismissed with costs, as the arbn. claiwe had 
become operative. The pleadings, it was 
contended, appeared to be framed to deal 
only with the question whether the arbitrator 
had or had not jurisdiction, Sc defts. were not 
entitled to ask for a stay of the action 
Held : it being no longer necessary to plead 
conclusions of law, the pleading was sufficient 


60 N. s. R. iooV-^AN. 


PART Vll. SECT. 2, SUB-SEGT. 8. 

8c Oo.. liTD. V. Ebnst SmrBtmniNo Co., Ltp„ (10281 2 D. L. R. 220 ; 
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in law to raise the question whether pltfs. 
were entitled to & aid repudiate the con- 
tract &, if defts. intended to rely upon this 
contention^ they should have applied for a 
stay of the action^ under the J^hn. Acts, 
1889-1934, in the ordinary way. — ^Penn- 
sylvania Shipping Co, v. Compaqnie 
National® db Navigation, [1936] 2 All 
E. B. 1167 ; 166 L. T. 294 ; 80 Sol, Jo. 722 ; 
42 Com. Cas. 45. 

1888* Add. Annotation : — Consd. The Kate, [1935] 
P. 100. 

1840. Add. Annotations: — As to (1) Consd. Sul- 
livan V. Constable (1932), 48 T. L. B. 267. 
Retd* Hall v. Brooklands Auto-Bacing Club 
(1932), 48 T. L. B. 646. 

1846. Add. Annotation: — Consd. Monroe Bros., 
Ltd. V. Byan, [1935] 2 K. B. 28. 

1850. Add. Annotations : — ^Refd. Maiitime National 
Fish, Ltd. V. Ocean Trawlers, Ltd. (1935), 
104 L. J. P. C. 88 ; Carras v. London & 
Scottish Assurance Corpn., Ltd., [1936] 1 
K. B. 291 ; Kulukundis v. Norwich Union 
Fire Insurance Society, [1936] 2 All E. R. 
242. 

1867. Add. Annotation : — Consd. Pennsylvania 
Shipping Co. v. Compagnie Nationale Be 
Navigation, [1936] 2 All E. B. 1167. 

1872. Add. Annotation: — Consd. Monroe Bros., 
Ltd. V. Ryan, [1936] 2 K. B. 28. 

1878. Add. Annotation: — Consd. Monroe Bros., 
Ltd, V. Ryan, [1935] 2 K. B. 28. 

1874. Add. Annotation : — Refd. Monroe Bros., 


off Kihrush too late for the spring tides. As 
the charterers urgently required the sugar, 
80 tons were lightered whilst the vessel was 
waiting for the next spring tides. The ship- 
owners sued the charterers to recover the 
balance of the freight. This claim was 
admitted, but the chf^erers counterclaimed 
for {inter alia) demurrage on the barges 
at Hamburg &; lighterage at Kilrush. The 
shipowners relied on the exception in the 
charterparty of Aug. 2 of unavoidable . . . 
hindrances beyond . . , owners* control ** as 
excusing the delay of the W. in arriving at 
Hamburg : — Held : the exceptions in the 
charterparty did not apply to matters which 
happened before the ship entered upon the 
charterparty voyage, & as the unavoidable 
hindrance beyond the owners’ control, which 
was relied upon by the shipowners, happened 
upon the voyage on the intermediate charter- 
party of Aug. 31, & not upon the voyage on the 
charter party of Aug. 2, the shipowners could 
not rely upon the exception as a defence to the 
charterem’ counterclaim. — ^M onbob Bros., 
Ltd. V. Ryan, [1935] 2 K. B. 28 ; 104 L. J. 
K. B. 450 ; 153 L. T. 31 ; 51 T. L. R. 361 ; 
79 Sol. Jo. 320 ; 40 Com. Cas. 193, C. A. 
1879a. Provision of ice-breakers — Must enable 
vessel to reach loading place.] — Resps., as 
owners, chartered a steamer to applts. to 
proceed to Mariupol & load a cargo of coal, 
the charterparty providing, “ In the event 
of the loading port being inaccessible by 
reason of ice on vessel’s arrival at the edge 
of the ice or in case frost sets in after vessel’s 


Ltd, V. Ryan, [1935] 2 K. B. 28. 

1875. Add. Annotation: — Generally^ Refd. Axel 
Brostrom & Son v. Louis Dreyfus & Co. 
(1932), 38 Com. Cas. 79. 

1878a. To load on or about a certain date — 
Exception of unavoidable hindrances beyond 
owners’ control — ^Delay due to performance of 
subsequent charter with other characterers.] — 
By a charterparty, dated Aug. 2, 1933, 
shipowners chartered the S.S. TF., stated to be 
“expected ready to load about Sept. 11, 
1933,” to charterers to proceed “ with all con- 
venient speed ” to Hamburg & there load 
from the charterers a full & complete cargo 
• of sugar & salt, & being so loaded proceed 
with all convenient speed to Merchants 
Quay, i^lrush, or so near thereto as she 
might safely get. The charterparty con- 
tained exceptions of {inter alia) “ any other 
unavoidable accident or hindrances beyond 
charterers’ or owners’ control,” On Aug. 31, 
1933, the shipowners chartered the S.S. IF., 
“ expected ready to load on or about 
Sept. 6/7,” to other charterers, to load a 
cargo of stone at Porthoustock (near Fal- 
mouth) for Felixstowe. The W. arrived at 
Porthoustock on Sept, 7, but owing to bad 
weather was unable to load until Sept. 11, 
with the result that, after discharging at 
Felixstowe, she did not arrive at Hamburg 
until Sunday, Sept. 17, & did not commence 
to load until Sept. 18. The shipowners’ 
agent at Hamburg on Sept. 5 gave the 
shippers of the sugar & salt notice of readi- 
ness to load for Sept. 14, The cargo was 
accordingly brought down to Hamburg in 
barges ready for loading on Sept. 14. Owing 
to the delay in the W. reaching Hambu^ 
three days’ demurrage was incurred in 
respect of the barges, & the vessel arrived 


arrival at port of loading, the charterers 
undertake to provide ice-breaker assistance 
to enable steamer to reach, load at, & leave 
loading port, steamer being free of expense 
for ice-breaker assistance ” : — Held : by this 
clause the charterers undertook to provide 
ice-breaker assistance to enable the steamer 
to reach its loading place, & they could not 
justify their failure to do so on the pretext 
that the ice-breakers were not under their 
control. — Uglebxport Charkow v. 

TA8IA S.S. Owners (1934), 161 L. T. 261 ; 50 
T. L. B. 361 ; 78 Sol. Jo. 297 ; 39 Com. Cas. 
238 ; 18 Asp. M. L. C. 482, H. L. ; affg. S. O. 

nom. Anastasia S.S. Owners v. Uglbex- 
port Charkow (1933), 149 L. T. 342, C. A. 


A nnofatUms : — Consd. Dampskibsselskabet Heimdal v. 
Kiissian Wood Axency, Ltd. (1932), T ;i40 ; 

Danneberg v. White Sea Timber Trust, Ltd. (1935), 52 
T. L. R. 5. Held. Sangulneti Fu Davide v. Uglooxpprt of 
Moscow (1933), 150 L. T. 140 ; Aktiea Steam v. Aroos, 
Ltd., Akties Bruusgaard v. Arcos, Ltd. (1933), 39 
Oaa. 168 ; Uglooxport of Moscow v. Sanguineti (Andr^) 
Davide of Genoa (1935), 40 Com. dm. 309 ; A/8 Kendal 
V. Arcos, Ltd., [1937] 3 All E. li. .'i77. 

tS79h, .] — ^Applt., as owner, chartered 

the steamship H. to resps. to convey a cargo 
of coal from Russia to Italy, the charterparty 


providing ; — , . 

“ In the event of the port of loading bemg 
inaccessible by reason of ice on vessel’s 
arrival at Kertch if loading at M^upol or 
Berdjanska or at the edge of ice if loading 
at Nicolaieff or Theodosia, or in case frost 
sets in after vessel’s arrival at loading port, 
the charterers undertake to provide ice- 
breaker to enable steamer to reach load at 
& leave the said port, steamer being free of 
expense for ice-breaker. Captains must 
follow official instructions issued by autho- 
rities for vessel convoyed by ice-bronkers 
through the ice.” 
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qlmrtqms noxxdmated Madupo) as the 
port of loaftiM, Sc the J?. proceeded to Kertch, 
i& the authorities decided that the ice-breaker 
should escort her with three other ships iu 
a convoy* The JS, was delayed several weeks 
in arriving at Mariupol by the conditions of 
weather & ice which supervened unexpectedly 
after the convoy started. The shipowner 
claimed damages fpr delay &. contended, 

(a) that t^e ice clause imposed on the 
charterers an obligation to provide an ice- 
breaker for the excli^ve service of the 
& that if the obligation had been complied 
with would have reached Mariupol with- 
out delay ; (6) that the charterers were 

responsible for the delay of the Jff, on transit 
from Kertch to Mariupol while the ice- 
breaker was engaged in ice-breaking for other 
vessels of the convoy Sc not for the E,” On 
a case stated by an umpire : — Held : the 
ice clause imposed an obligation on the 
charterers to make arrangements for the ser- 
vices of an efficient ice-breaker to be given 
to the E, in such manner as in the circum- 
stances of weather ice existing & to be 
reasonably anticipated would enable that 
vessel, apart from accidents, to reach her 
loading port without undue delay ; <fc that, 
as the umpire had found a»s a fact that the 
provision of the ice-breaker to assist the E. 
together with three other vessels in a convoy 
was in accordance with this obligation, the 
siupowuer's claim failed ; but, on appeal : — 
Held : the case must be remitted to the umpire 
for reconsideration & restatement in view of 
recent decisions of the cts. — Sanouineti 
(AND iiBjA), Fu Da VIDE OF Genoa v, Ugleex- 


1879d, — ^ Danuig(M lor charter- 

party provided that the charterers should 
supply the ship with ice-breaker assistance^ 
if required by the captain, to enable her to 
enter or leave the loading porij, Sc that the 
captain should notify the port authorities 
in due time pf readiness to enter or leave the 
port, ice-breaker ai^tance to be rendered 
within forty-eight hours after arrival at the 
ice edge or readiness to leave, as the case 
might be, any time lost in waiting for assist- 
ance beyond forty-eight hours after readiness 
to proceed to be for charterers’ account : — 
Held: (1) a notice given by the ship on 
Dec. 28, that she expected ix) arrive at the 
ice edge on Dec. 27, was a sufficient notifica- 
tion to impose on the chari)erers the duty to 
have an ice-breaker ready to assist her within 
forty -eight hours of her arrival ; (2) there- 
after it was the duty of the charterers to 
have an icc-breaker in attendance until the 
ship was clear of the ice ; (3) the owners 
were entitled to damages for injury sustained 
by the ship during a period when she was 
left in the ice without ice-breaker assistance. 

(4) A portion of the timber loaded into 
the ship was coated with ice Sc snow, whereby 
its bulk was increased Sc the quantity which 
the ship could carry was reduced i-^Held : 
the ship was entitled to dead fl^ight in respect 
of the reduction in her carrying capacity so 
caused. — Akties. Steam t?. Arcos, Ltd. 
(1933), 149 L, T. 428 ; affd., 39 Com. Oas. 168 ; 
18 Asp. M. L. 0. 409, C. A. 


An'iwtatiom : — As to (2) Befd* Sangruineti Fu Davlde v, 
Ugleexport of Moscsow (1933). 160 h, T. 140. Gencmllu, 
Re!d. A/S Rendal v. Arcos, Ltd., [1036] 1 All E. R. 623. 


PORT OF Moscow (1934), 50 T. L. B. 407 ; 
78 Sol. Jo. 307; 39 Com. Cas. 248, C. A.; 
affd,, eub nom., IJglebxpobt of Moscow v, 
Sanguinbti (Andrea) I) a vide of Genoa 
(1936), 40 Com. Cas. 309, H. L. 

Awmtation : — Reid. Akties Steam o. Arcos, Ltd., Aktios 
BruTisgaard v. Aroos, Ltd. (1933), 39 Com. Cas. 138. 


1879c. Assistance outside port limits.] — 

Bes|^)s., as owners, chartered a steamer to 
appits. to^ take a cargo of timber in winter 
from Leningrad to Hull, the charterparty 
providing: “Charterers to supply the 

steamer with ice-breaker assistance if re- 
quired by the captain to enable her to enW 
or leave port of loading free of all expenses 
to the owners. . . , Ice-breaker assistance io 
be rendered within forty-eight hours after 
steamer’s airival at the ice edge or readiness 
to leave the port of loading. Any time lost 
in waiting ice-breaker beyond forty-eight 
hours after readiness to proceed to be for 
charterers’ account ” : — Held : the obliga- 
tion extended not merely to the boimdary 
of the port but to the point where the ship 
would be clear of the ice & able to proceed 
on her voyage, Sc the convoy system could be 
justified only so far as it could be reconciled 
with the paramount obligation to have regard 
both to the safety Sc to the despatch of the 
ship. — Bussian Wood Agency, Ltd. v. 
Dawtobubsselskabet “Hejmdal” (1934), 
161 L. T. 261 ; 60 T. L, B. 361 ; 78 Sol. Jo. 
2974 39 Com. Cas, 238; 18 Asp. M. L. C. 

H. L. ; S. 0. sub mm. Dajmpskibs- 
SELSKABET HRIMDAL V. BDSSIAN WooD 
Agency, Ltd. (1933), 149 L, T. 342, 0. A. 


Annotatiofis :-^Ae to (1) Rsfd* Akties Steam v. Atooh* Ltd. 
(1933). 149 L. T. Refd, Sawtaeil Fa 

Davlde v. Ugleexport of Moscow (1933). 160 ETt. 140. 


18796. Suffloieney of notice.] — Akties. Steam 

V. Arcos, Ltd., No. 1879d, ante. 

1879f. Undertaking to ‘‘ arrange for provision 

of Ice-breaklng assistance.] — Besps., as 
owners, chartered a steamer to appits. to 
proceed to Leningrad Sc load a cargo of timber 
for carriage to Antwerp. Having regard to 
earlier decisions on the question of the pro- 
vision of ice-breaker assistance, the present 
charterparty provided : “ (1) In the event of 
the port of loading being inaccessible by 
reason of ice or in case ice sets in after vessel’s 
arrival at port of loading the charterers 
undertake to arrange for the provision by 
the port authorities of ice-breaker assistance 
if required by the captain free of expense to 
the steamer, the steamer complying with 
official instructions Sc rules issued by the 
authorities concerning ice-breaker assistance. 

. . . (4) Charterers shall not be responsible for 
any loss of time during passage through ice 
&/or any loss or damage caused to the steamer 
by ice, or for any detention on passage through 
ice ” '.—Held : under clause 1 the charterers 
must provide ice-breaker assistance which 
was reasonably continuous from the moment 
when the ship entered the ice, Sc under 
clause 4 the charterers were only protected 
from liability for loss of time Sc for damage 
while ice-breaker assistance was being 
i*endered under the terms of the charte^arty, 
— Danneburg V. White Sea Timber Trust, 
Ltd. (1936), 154 L. T. 26 ; 62 T. L. B. 6 ; 

' 79 Sol. Jo* 796 ; 41 Com. Oas. 60 ; 18 Asp. 
M. L. 0. 642, C. A. 

1879g« Notice of claim for damage— Effect of 

reservation of right to claim,]— A steamship 
was chartered by Arcos, Ltd*, of London, 
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‘lor Bxpoitles, Moscow,” in temis of a 
Ch^bor of Shipping “ Baitwood ” charter- 
p^y, which contained a clauBe binding the 
charterers to supply the steamer with con- 
tinuous ice-breaker assistance, & a provision 
that notice of claims must be given within 
twelve months of the date of the vessel’s 
arrival at final port of discharge. As a 
result of breach of the ice clause by the 
charterers, the steamer was damaged. 
The owners intimated a claim for demurrage 
arising out of the delay caused by the ice, & 
the claim was dealt with by the Russian 
Trade Delegation at Oslo, as agents for 
Bxportles, Moscow. The owners also in- 
tiniatod that they reserved their right to 
claim for compensation in respect of ice 
damage, but no fm-ther notice of claim was 
given within the twelve months i-^lleld : 
D) the reservation by the owners of then* 
right to claim in respect of the ice damage 
was a sufficient notice of claim within the 
charterparty ; (2) adequate notice was given 
to the charterers through the agency of tlie 
Russian Trade Delegation at Oslo ; (3) such 
a notice was in effect a notice to Bxportles. — 
A/S Renijal V, Ancos, Ltd.. [1937] 3 All 
E. R. 577 ; 100 L. .1. K. B. 750 ; 157 L. T. 
486 ; 63 T. L. R. 953 ; 81 Sol. Jo. 733 ; 43 
Oom. Gas. 1, H. L. 

187911. Service on agent — Proof of 

agency.] — A/S Bendad v. iVneos, Ltd., 
No. 1879g, ante. 

1879J. “ Safely abound.”] — This was an action 
for damages instituted by the owners of the 
tanker I\ against the owners & managers of 
an oil wharf at Boston (Lines.) of the berth 
adjacent thereto, & against the chaiiorers of 
the P. under a charterparty w^hich pi*ovided 
inter alia that the P. was ” to proceed to 
Boston (Lines.) or so near thereto as she can 
safely get (safely aground) ” in I'espcct of 
damage alleged to have been sustained by the 
P. at the said berth, & of the loss of freight 
resulting from the vessel’s inability to com- 
plete her loading thereat. Against the first 
defts., pltfs. alleged negligence &> breach of 
contract & (or) warranty, contending (a) that 
the first defts. had improperly invited the 
P. to occupy the said berth when they knew 
or ought to have known that it was not safe 
for the P. to lie in, & (6) that by so inviting 
the P. for renvard, they had impliedly war- 
ranted that the said berth was safe Sd fit for 
the P. to- occupy. As to the second defts., 
pltfs. said it was agreed by the charterparty 
that the sliip should proceed to Boston or as 
near thereto as she could safely get (safely 
agroimd) & there load her cargo, & that by 
ordering the P. to the said bei^h the second 
defts. had expressly &/or impliedly war- 
ranted that the P. could lie safely aground 
in the said berth ; that in fact the said 
berth was unsafe for the P. to lie in, & that 
therefore the second defts. had committed 
a breach of the said warranty. Both defts. 
denied liability, & the first defts. counter- 
. claimed for damages in respect of damage 
done to their berth & to their mooring lines, 
alleging that the said damage was due to the 
negligence of those on board the P., in that 
they nad moored the vessel improperly & in 
on Wproper position. The ct. found that P. 
was moored to the wharf, which had a jetty 
& piling, under the general directions of the 
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first defts. ; that she lay with a slight angle 
out forward from the jetty & that this was 
not corrected ; that after the ship took the 
ground she had a slight list to starboard ; her 
forward part gradually slipped away, & her 
forward moorings, & later one of her wh*es 
aft, parted so that she pivoted on her stem 
So lay aground at a substantial angle to the 
jetty, whereby she sustained serious bottom 
damage ; tliat as regards the berth, work 
had been done ujjon it dui'ing July to clear 
it for the P. ; that the previous history of 
the berth had not given the first defts. any 
warning that such an accident would be 
likely, & that the first defts. had warned those 
in charge of the ship that she was lying in an 
improi)er position : — Held on the above 
findings: (1) although a ship lying at an 
angle wlien moored would be more likely 
to slip than if tight up, & a careful master 
ought to manage his mooring ropes so as to 
keep the ship paa^allel & close up to the jetty, 
the mere fact that the vessel took the ground 
with a slight angle outward did not indicate 
negligence on the part of those? in charge of 
her ; (2) the accident was caused by the 

inability of the berth to hold up the ship as 
she lay sligidly angled out, & that, as the 
firsts defts. did not wawant the safety of the 
berth & look all reavsonablo steps to make it 
safe, they w^ero not liable ; (3) the second 
defts., as charterers, had no more knowledge 
about the illness of the bertii than pltfs., & 
they had given no express warranty, So no 
warranty could be iinjilied from the terms of 
the charteri)arty, that the berth was safe. 
Pltfs.’ claim against both defts. So the first 
defts.’ counterclaim were dismissed, no order 
being made as to the costs.— THE “ Pass of 
Lent” (1936), 155 I.. T. 421. 

1898a. Heavy grain — Option to ship other 
cargo — Expense of discharge.] — ^A steamer 
was chartered for a cargo of “ heavy grain ” 
— i.c. wheat, maize, So rye, the charterers to 
have the option of shipping other lawful 
merchandise. So the extra expense of dis- 
charging ” such merchandise ” over that of 
dibchorging heavy grain was to be paid by 
the charterers. Ptirt of the cargo shipped 
consisted of lawful merchandise other than 
heavy grain, So part of the optional cargo 
cost more. So part less, to discharge tlian 
heavy grain, the total cost of discharging 
the optional caigo being more than in the 
case of heavy grain : — Held : the only extra 
expense which the shipowners were entitled 
to recover was the extra expense of dis- 
charging the optional cargo as a whole. So 
anything saved in discharging must be 
set off against the extra expense for the rest. 
— WooDFXEU^ Steam Shipping Co., Ltd. v, 
Bunge y Born Industrial op Buenos 
Ayres (1933), 49 T. L, R. 188 ; 77 Sol. Jo. 64. 

1899. Add. Annotation t — ^Hefd. The Erik Boye 
(1929), 142 L. T. 335. 

1906a. Expenses of discharge.] — ^Applt., as owner, 
chartered to resps. a steamer to bring a 
cargo of wheat, maize, or rye from Argentina, 
the charterparty providing, “ Charterers have 
the option of shipping other lawful mer- 
chandise. . . . All extra expenses in,.. . . 
discharging such merchandise over heavy 
grain to be paid by charterers.” The steamer 
loaded a cargo of wheat, oats, bran, & cotton- 
seed & peanut cake, So was ordered to !8t. 





Kaasaliw^ tlvd 4^t pi 4l86lki^^ 

& mtme iif^ lm» thm tba p<^ d! JlsiSw 
',*■■ ;rye* ':Wh^% maiaa, .1^' ri!^v^jm‘'' $31\'itmry 
miJa^v/hni mhBtmMeiUy ike St, 

Naeeire diidi ^ot de^ with paiirgo^ ot fye from 
overeea. The ehipowiiier clamed from the 
charterers the extra expeiiSe 2 x 1 discharging 
the cargo, other than wh^i» o^er the ex|>ens6 
of disojEaijj^g an equivalent weight toimage 
of wheat or maise, hut the charterers con- 
tended that as they had the right to ship 
rye the equivalent weight tonnage to be 
used in the calculation was that of rye & 
not of wheat or maize: — Held: the char- 
terers were liable only for the extra expense 
beyond what they could have caused the 
shipowner to incur if they had shipped a 
cargo of rye* — ^L ykiabdopulo v, Bunge y 
Bobn, [1934] 1 K. B. 680 ; 103 L. J. 

K. B. 277 ; 149 L, T. 46 ; 49 T. L. R, 294 ; 
18 Asp. M. L. O, 399, 

1933. Add, Annotation :'---Consd^ Dreyfus (Louis) 
& Co. V. National S.S. Co., [1936] 2 K. B. 313. 

1933a. .] — ^Where a ship has been chartered 

to carry goods, in the absence of any pro- 
hibition, express or implied, in the charter- 
party, the shipowners are entitled to carry 
passengers if they can do so consistently with 
their obligations to the charterers. 

Pltfs. chartered a ship belonging to defts. 
to carry grain from the River Plate to Euro- 
pean ports. A clause in the charterparty 
provided : “ The charterers arc to have the 
full reach & burthen of the steamer including 
’tween & shelter decks, bridges, poop, etc. 
(provided satne are not occupied by bunker 
coals &/or stores) ” : — Held : the clause 
applied to cargo space only. It did not 
preclude the shipowners from carrying pas- 
sengers. — SOCIEDAD AnONIMA COMMERCIAI. 
DE Espobtacion e Impobtacion (Dreyfus 
(Louis) & Co.) v. National S.S. Co., [1935] 
2 K. B. 313 ; 104 L, J. K. B. 629 ; 163 

L. T, 180 ; 61 T, L. R. 451 ; 79 Sol, Jo. 454 ; 
40 Com, Cas. 302. 

1958. Add, Annotation : — Aa to (4) Held. Akt. 
Ocean v, Harding, [1928] 2 K. B. 371. 

1968. Add, Annotation : — Retd. Widnes Foundry 
(1925), Ltd. V . CeUulose Acetate Silk Co. 
(1931), 47 T. L. R. 373. 

1971. Add, Annotation : — ^Refd. Widnes Foundry 
(1925), Ltd. V , Cellulose Acetate Silk Co., 
[1931] 2 K, B. 393. 

1985. Add, Annotation: — Aa to (1) Retd. Vande- 
pitte V, Preferred Accident Insurance Co. of 
New York, [1933] A. C, 70. 

2001. Add, Annotationa: — Aeto (2) Refd« Bentall, 
Horsley &; Baldry v, Vicary, [1931] 1 K, B. 
263. Generally, Reid. Trollope (Geo.) & 
Sons V, Martyn Bros., [1934] 2 K. B. 436. 

2006. Add. Annotationa: — ^Refd. Gaze W. H. & 
Sons V. Port Talbot Corpn. (1929), 93 J. P. 
89; Bentall, Horsley & Baldry v. Vicary 
[1931] 1 K. B. 263. 

2023. Add. Annotation: — ^Refd* Vandepitte v. 
Preferred Accident Insurance Co. of New 
York, [1933] A. O. 70. 


2042. AM. AmoMm i*^-^usd. Cory ^ Bon, 

£^g 35 Cto., [19361 3 All Ss. % 

■ .r'm;/';,.; , ■ / 

2050. Add, AwfioldiW Cory & Bon^LtdJ 

V, Dorman, Long & Co., [1936] 2 All fi; R. 

886 . 

2069. Add, Held. Istros S.S. Owners 

V. DaMstroem (F. W.) 35 Co., [1931] 1 K. B. 
247. 

2059a. Express exception in oharterparty.}— 

By a charterparty in the form known as the 
Baltic 35 White Sea Conference Cniform Time 
Charter it was agreed between the owner of a 
steamship 35 charterers that the steamship 
should TO taken on time charter by the 
charterers on terms & conditions which 
included : ** dause 8 : Captain to prosecute 
aU voyages with utmost dispat^ . . 

Clause 10 : . . . Should steamer be driven 
into port, or to anchorage, by stress of 
weather . . . causing detention to steamer, 
time so lost 35 expenses incurred shall be for 
charterers’ account, even if caused through 
fault or want of due diligence by owners’ 
servants.” “ Clause 12 ; Owners only to 
be responsible ... for delay during the 
currency of this charter ... if such delay 
. . . has been caused by want of due diligence 
on the part of owners or their manager, in 
making steamer seaworthy & fitted for the 
voyage, or any other personal act, or omission, 
or default of owners or their manager. 
Owners not to be responsible in any other 
case, nor for damage or delay whatsoever 35 
howsoever caused, even if caused by neglect 
or default by owners’ servants.” During a 
voyage under the charterparty the captain, 
owing to bad weather, put into three haroours 
or sheltering places. The charterers having 
alleged that the captain bad failed to prose- 
cute his voyage ” with utmost dispatch ” 
within clause 8 of the charterparty 35 having 
claimed an allowance of hire in respect of the 
delay, recourse was had to arbn. The 
umpire found that there was nothing to 
justify the captain in putting into the 
harboui'S or sheltering places which he 
entered, that he had not prosecuted the 
voyage ” with utmost dispatch ” & that 
delay had been caused thereby, but that the 
delay bad not been caused by any ” personal 
act, or omission, or default ” of the owner 
or his manager within clause 12. The award 
having been stated in the form of a special 
case : — Hetd : the owner was protected from 
liability for the delay by the provisions of 
clause 12 of the chart^arty which, while not 
qualifying the duty to prosecute all voyages 
with utmost dispatch, placed on the captain 
by clause 8, afforded the owner a defence in 
such an action as the present. — IsiBOS, S.S. 
Owner v, Dahlstbobm (F. W.) 3d Oo., 
[1931] 1 K. B. 247 ; 100 L J. K. B. 141 ; 
144 L. T. 124 ; 86 Com. Oas. 66 ; 18 Asp. 

M. L. 0. 177. 

s. Re-dellvery before expiration of period of 
hire — Calculation of amount repayable.] — 


PART VII. SECT. 2. SUB-SECT. 21.— 

202s i. Wfud amenmta 
on eonatruction of chan . . ^ _ 
the charterparty in suit it was provided 
inter alia : the owner will let Sc the 
charterer will talce, for the purpose of 


^ barges, the steam launch 
SrUa^hna . . , for a period of six 
months certain . , . provided that the 
charterer shall not ply the vessel . . . 
In salt water, nor use the same for any 
other purpose than towing flats & 
barm without the oonsentln writing 
of the owner : — Bdd : in the absence 
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of any other provision contradictory 
to it, the agreement amounted to a 
demise of the vessel Sc the ebarterem 
were liable for neglisence on the part 
of the master 35 crew.— V abjlJA Lax. 
Sc Oo. V, Bakadapbasap Sbaba (193$), 
1 . h. R. 63 oalo. 53.— nm. 



OHHtiaSIW, €0,» X/TD. V. A. B* 

Ap^ew^cott KoiUttFoiKr A. G., No, 8O02i^ 

2079a« Stop damaged-^lmproper loading toy char- 

tcsrcr^}— «A steamer belonging to reaps- was 
chartered by applts. under a time charter- 
party which provided (inter alia) ; (a) that 
the steamer should be employed in lawful 
trades between good & safe ports where she 
could lie always afloat or safe aground 
where steamers of similar siae & draft were 
accustomed to lie aground in safety ; (b) that 
the charterers should indemnify the owners 
against all consequences or liabilities arising 
from the captain^s complying with the orders 
of the charterers ; & (c) that the charterers 
should be responsible for loss or damage 
caused to the steamer or the owners by 
improper loading. In the events which 
happened the steamer was damaged in con- 
sequence of having been loaded at an unsafe 
berth & was off hire for some weeks under 
repair. Besps. claimed hire for the period 
during which the steamer was under repair ; 
applts. contended that no hire was due & 
coimterclaimed in respect of hire overpaid Sc 
other matters. The dispute was referred to 
arbn., & the umpire awarded, subject to 
the opinion of the ct. on a special case, in 
favour of the shipowners, the i>rosent resps. 
On argument of the special case before 
MacKinnon, J., the award was confirmed, & 
the charterers now appealed to the Ct. of 
Appeal ; — Held : dismissing the appeal, per 
Greer, L.J., (i) if it were necessary a term 
must be implied in the charterparty extending 
the provision that the steamer must only 
be employed between safe ports to include a 
l^rovision that she must only be loaded at 
safe berths in those safe ports ; (ii) as the 
steamer had in fact been loaded at an unsafe 
berth she had been loaded at a berth which 
was outside the limits within which the 
owners had agreed that she should be em- 
ployed & the chai'terers were therefore not 
entitled to rely on clauses inserted in the 
charterparty for their benefit ; (iii) as the 
master had obeyed the orders of the charterers 
in loading at an unsafe berth the charterers 
were bound by the charterparty to indemnify 
the owners against the consequences thereof ; 
(iv) the charterers were responsible for the 
damage to the steamer & the loss to the 
owners because the steamer had been im- 
properly loaded within the meaning of the 
charterparty ; per Slbsser, L.J., a term 
must be implied in the charterparty that the 
steamer must only be loaded at safe berths, 
& as this term had been broken by the 
charterers they were responsible for the 
consequences ; per Maugham, L.J., (i) the 
expression “ safe port does not include a 
safe berth within that port, & the suggested 
implied term in the charterparty could not 
therefore be implied ; (ii) there was no finding 
by the umpire that the berth at which the 
steamer was loaded was in fact unsafe, or 
that it was selected by the charterers. 
The case ought, therefore, to go back to the 
umpire for further consideration & restate- 
ment. — Lessen Shipping Co., v, Anglo- 

Soviet Shipping Co., X/td, (1985), 40 Com. 
Oas. 320, C. A. 

2091, Add. Annotation As to (1) ExplA. & ApW. 


Tynedfide Steam Stopping Co, 

Soviet Shipping Co*, {1980] 1 All 

2094, Add. Annotation : — Consd, Tynedale S*S. Co." 

V. Anglo-Soviet Shipping Co. (1935), 51 
T* L* B. 639. 

2099a* Stop partially prevented from unloading 

. — ^Loss of foremast,] — The “ Baltime ” Charter 
of 1920 includes the following clauses : 

“ . . , the owners to maintam the steamer 
in a thoroughly efficient state in hull Sc 
machinery during service ; . . . the steamer 
to be. fitted Sc maintained with winches Sc 
derricks ; ... in the event of loss of time 
. . . caused by . . . accident preventing the 
working of the steamer & lasting more than 
24 consecutive hours, hire to cease from 
commencement of such loss of time imtil 
steamer is again in efficient state to resxime 
service.** The steamer was damaged & lost 
her foremast to which the forward winches 
were attached. Discharge was delayed some 
six days & shore cranes Sc floating craft were 
hired by the charterers to give assistance ; — 
Held : in the absence of an express or implied 
request by the owners for assistance they werfj 
not liable to repay to the charterers the sums 
paid for the hire of the shore cranes & floating 
craft ; on a proper construction of the 
charterparty the cesser of hire clause had 
been put into operation by the delay, Sc the 
shipowners* right to be paid hire ceased in 
rcsi>ect of the time occupied in discharge ; 
in construing a standard charterparty of this 
natxu'e it must be assumed that it was drawn 
Sc its terms settled with full knowledge of 
the cases reported prior to the time the docu- 
ment was settled, Sc was intended to be con- 
strued & ought to be construed in ttie light 
of those cases. — Tynedale Steam Shipping 
Co., Ltd. V. Anglo-Soviet Shipping Co., 
Ltd., [1930] 1 AU E. R. 389 ; 154 L. T. 414 ; 
62 T. L. R. 304 ; 80 Sol. Jo. 224 ; 41 Com. 
Cas. 206, O. A. 

2101. Add, Annotation : — Consd. Tynedale Steam 
Shipping Co. v, Anglo-Soviet Shipping Co., 
[1936] 1 AU E. R. 389. 

2104a. Damage sustained before making of 

charterparty.] — A time charterparty con- 
tained the foUowing cesser clause : “ In 

the event of loss of time from deficiency of 
men or stores, breakdown of machinery, 
whether partial or otherwise, coUision, strand- 
ing, fire in sldp Sc (or) cargo, damage or inter- 
ference by authorities preventing the working 
of the vessel for more than twelve running 
hours, the payment of hire shaU cease until 
she be again in an efficient state to resume her 
service at the place where the accident 
occurred. . . .*’ After the steamer come on 
hire she went into dry dock for four days to 
repair damage which she had sustained in 
collision before coming on hire. The owners 
aUowed the charterers four days* hire. Sc 
claimed to recover the amount so allowed from 
the defts. in the collision action : — Held : 
the above cesser clause applied to dam^e 
arising before as weU as after the making 
of the charterparty ; the charterers were 
entitled to deduct four days’ hire ; & the 
ownei'S were entitled to recover the amount 
80 deducted from the defts. as damages for 
loss of use of theii’ steamer. — T he Es 
Envoy (1929), 141 L. T. 432 ; 35 Com. Oas. 
61; 18 Asp. M. L. O. 64. 
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212Sa» Itt^ good ordor— Fair woar Sn tear 

excepted, N avioation C 04 , 1/n>. 
V. A. K, A>fblqxtist KoumoMT A, 0., No. 
d 0 d 2 a» poet 

2129. Add* Annotations ; — ConsAi , 

Ineoe. v. London & hmomMm Imce., |X928] 
Oh* 922 5 Hyma© p» Btoaii» Hughes v* 
Hughes, [1929] 1 K* t. 1. mm. The 
Penelope, [1928] F, 180 ? May v* May, [1929] 
2 K. B. 380. 

2136, Add* AnnotaHons :—A8 io (1) Rdd. The 
Fenelppe, [1928] P, 180 ; May v* May, [1929] 
2 K. B. 380 ; Bdl v* Lever Bros., Ltd* (1981), 
140 L. T, 258 ; Maritime National Pish, Ltd, 
V, Ocean Trawlers, Ltd., [1936] A. C. 624 ; 
Kulnkundis v. Norwich Union Fire Insurance 
Society, [1936] 2 All EJ. B. 242. Aa to (2) 
Gonsd. First Bussian Insce. v, London & 
Lancashire Insce., [1928] Oh. 922. Generally ^ 
Held, Hyman v. Hynmn, [1929] P. 1. 

2139. AM* Annotation : — ^Befd. Maritime National 
Fish, Ltd. V. Ocean Trawlers, Ltd., [1935] 
A. 0. 624. 

2212. AM* Annotation : — As to (2) Consd. Foreman 
Ellams V* Blackburn, [1928] 2 K. B. 60. 

2219. AM* Annotation : — Consd, Svenssons (C. 
Wilh) Travaruaktiebolag v* Oliffe S.S. Co., 
Ltd., [1932] 1 K. B. 490. 

2230a. .] — Defts. bought timber to be shipped 

to Liverpool, & it was shipped in pltf.’s 
steamer along with the cargo of other 
shippers. The bill of lading was a clean bill, 
stating that a specified quantity had been 
shipped in good condition, & incorporating 
the terms of the charterparty, which pro- 
vided that the statements in the bill of lading 
as to the goods having been shipped in good 
condition, as to the aggregate number of 
pieces delivered to the steamer, should be 
conclusive evidence against the shipowner. 
At the time of signing the bill of lading the 
master signed a protest stating that part of 
defts.’ goods was in bad condition. Defts. 
were indorsees of the bill of lading, &: after 
the arrival of the steamer pltf. informed them 
that pai*t of the cargo had been damaged ’ 
before shipment. There being nothing to 
indicate to defts. that the damaged part 
belonged to them, defts. accepted the bill 
of lading, when presented, & they paid for 
the timber. On delivery they found that 
the timber was defective, that the quantity 
was less than the specified quantity. The 
shipowner sued defts. for balance of freight, 
defts. counterclaimed for damages for 
delivering part of the goods in a damaged 
condition, h for failing to deliver part of the 


goods shipped Held : as the information 
of defts. was not of such a nature as to justify 
them in rejecting the bill of lading, pltf. was 
estopped from disputing the statemente in 
It, A defts. wez^ entitled to succeed on their 
oounterolaim. — B vans v, Jamks WsmsTSsn 
A BKoiManSi Lto, (1928), 45 T. L. B. 136 ; 
78 S(d. Jo* 60 ) 34 0^. Oas* 172. 

Tbe Bkexp, lieSS] F. 1S4. 

Add* emUm .-—I? Asp. M. L. 0. 807. 

2254, Add* AnnoiationiS: — Aa to (1) Consd# The 
Bkaip, [1935] P. 134. Aa io (2) Apld. Silver 
V. Ocean Steamship Oo. (1929), 46 T. L. B. 
78. Refd. Evans ii). Webster (1928), 45 
T. L. B. 136. Aa to (4) Refd# United Molasses 
Co. V* National Petroleum, Ltd. (1934), 50 
T. L, B. 206. 

2256# AM* AnnotaMona : — Refd, The Tomi (1932), 
101 L. J. P. 44 ; United Molasses Oo, v* 
National Petroleum, Ltd, (1984), 50 T. L. B. 
260, 

2257# Add* Annotations: — As to (1) Refd. The 
St. Joseph, [1933] P. 119. Aa io (2) Apld, 
Silver v* Ocean Steamship Oo. (1929), 46 
T. L. R. 78. Refd. Evans v* Webster (1928), 
45 T. L. B. 136. Generally, Refd. Thomson 
(H. M.) V. Micks Lambeit A Co. (1933), 39 
Com. Cas. 40. 

2257a. .] — ^Where a shipowner issues a bill 

of lading acknowledging the receipt of goods 
“ in apparent good order A condition,” he 
cannot afterwards prove, as against a holder 
or indorsee of the bill of lading, that the goods 
were damaged before shipment, if such 
damage would have been apparent on reason- 
able inspection : nor can he rely on the 
exception of insufficiency of packing within 
Carriage of Goods by Sea Act, 1924, Art. IV,, 
r. 2 (n), if the insufficient packing was 
apparent on reasonable inspection, — S ilver 
V. Ocean Steamship Co., Ltd., [1930] 1 
K. B. 416 ; 99 L. J. K. B. 104 ; 142 L. T. 
244 ; 46 T. L. B. 78 ; 73 Sol. Jo. 849 ; 35 
Com. Cos. 140 ; 18 Asp. M. L. O. 74, C. A. 

Annotatiom : — Consd. Tho Skarp. [1935] p. 134. Refd. 
United Molaaaea Co. v. National Petroleum, Ltd. (1934). 
60 T, L. li. 266. 

2257b. Collateral protest as to damage signed by 
master.] — Evans v* Webster James A Bros., 
Ijtd., No. 2230a, ante, 

2259. AM. Annotation : — Distd. Evans v. Webster 
(1928), 46 T. L. B. 136. 

2262a. .] — The Skarp, No. 2288a, post* 

2262b. Damage before shipment.] — Evans v* 
Jambs Webster A Brothers, Ltd., No. 
2230a, ante. 

Annotation : — Befd. United Molasses Co. v. National 
Petroleum, Ltd. (1934), 50 T. L. R. 266. 


PART VII. SECT. 2, SUB-SECT. 22. — C. 

2116 i. Xhmxtion.^ — The pltf. 
chartered his boat to the deft, for 
fishing In the north for 60 days or 
longer If required. At the end of the 
60 days deft, informed pltf. personally 
at V. that deft, would not require the 
boat any longer, A undertook to notify 
his cannery manager to that ellcot, 
hnt the notification did not reach the 
latter before the boat had left for 
another of deft.’s oanneries, A on 
arrival there the manager told the 
captain, & also the engineer who was 
representing pM., that he would not 
release the boat A that they should 
fish at a certain place. Pishing was 
carried on for another 30 days : — 
Jield : the charterparty had been put 


m end to at the expiration of the 60 
lays. — P etskson v. Hiujeebu Packino 


1 4 D. L. R. 833 ; [1928] 3 
279.-~CAN. 


PART VII. SECT. 3, SUB-SECT. 8. 

21S9 i. Value of couierUa — Failure io 
insert — Idmitcttion of ehipoumers* 
liabUUv — To specific eMwi.l-~In an 
action by the Indorsee of a bill of lading 
to recover damages in respect of a 
machine Carried by the deft, ship 
A delivered in a damaged oondltlon, 
the evidence established that its 
market value had been considerably 
depredated A that the extent of the 
depredation, based upon the market 
value of the machine delivered in good 

18 


condition in Sydney, exceeded £100. 
The value of the madilue had not been 
declared by the skipper before ship- 
ment A inserted in the bill of lading. 
Deft, failed to establish a case of 
statutory immunity from liability: — 
Held ; pltf, should be awarded £100, 
the maximum amount of damages 
recoverable in those drouxnstanoes 
under Carriage of Goods by Sea Act, 
1924, SohedTArt. IV., r. 6.— Parke, 
Laoey, Habdie, Ltd. v* Clan Mao- 
Fabvsn, The Shu* (1980). SO S. R. 
K. 8. W. 438 ; 47 N. S. W. W. N, 160. 
— AUS, 

PART VII. SECT. 8# BUB-SECT. 4.— A . 
o. BsimnL# 80 8. a n* 473. 



VoL X£L-Shit>»iag. Omm 


Annotation R*M. The NjegoB, [1936] 

itn. AM. Annotaiioni ReM. Be Motoi-TanJcer 
AtbelviaooaQ.t Owners Sb National Petro- 
“* Com. 


„T Armoiation Silver v. Ocean 

Steanaidp Oo. (1929), 16 T. L. E. 78. 


R®*6- Hvans v. Webster 
\Au«oi, {to xt X4. E. 186 ; 

Co,, £1930] 1 Ks Be 410. 


32884 Adtd.AnmiaH<m9:---A6to (1) ApW. Silver v. 
Ooeadi Steamship Oo. (1920), 46 Ta L. B. 78. 
Coned. The Skarp, [1935] P. 134. 

2388a. quantity of timber was 

shipped on board defts.’ ship under bills of 
lading which described it as snipped in “ good 
order & condition to be delivered “ in like 
good order & condition.** The timber was, 
to the knowledge of defts.* master, in a bad 
Condition, & he added the word “ condition ’* 
to a clause on the back of the bills of ktiding, 
quality, description & measurement un- 
known,’* so that the clause read “ condition, 
quality (etc.), imknown.” Pltfs. bought the 
timber from the shippers on formal contracts 
<te received the bills of lading before the timber 
arrived. In an action against the shipowners 
pltfs. based their claim on breach of contract & 
estoppel : — Held : (1) shipped in good order 
&: condition ” are not words of contract, & 
tlie words “ to be delivered in like good order 
& condition ’* cannot stand alone to make a 


contract to deliver in good order Sc condition ; 
& accordingly the claim in contract failed ; 
(2) “ condition . . . unknown ’* was not 

such a qualification of the statement ** shipped 
in good order & condition ** as to convey to 
pltfs. that the timber was in a damaged 
state, & had pltfs. acted on the statement to 
their detriment, defts. would have been 
est opped from denying that the timber was 
shipped in good condition ; but, as there was 
a clause in the contracts of sale that the 
buyers should not i*eject the goods but refer 
any dispute to arbitration, the claim based on 
estoppel also failed. 

(3) Two other parcels of 1398 & 494 pieces 
of timber were short delivered. Tlie bills 
of lading were expressed to bo subject to 
the terms of the charterparty, which pro- 
vided that the bills of lading should afford 
conclusive evidence of the number of pieces 
delivered to the ship. Both parcels had been 
lost fi*om a scow alongside the ship during a 
storm befoi-e shipment. The bill of ladhag 
in respect of the 1398* pieces made this clear, 
but as regards the 494 pieces the bill of lading 
was claused “ 494 pieces of those lots not on 
board, being included in specification No. 6 
lost from the ship ’* ; — Held : as regards the 
494 pieces the bill of lading was not so claused 
as to bring it to the notice of pltfs. that these 
pieces were not delivered to the ship ; defts. 
were bound by the “ conclusive evidence ’* 
clause ; 6c to this extent pltfs.* claim suc- 
ceeded. — ^The Skakp, [1935] P. 134; 104 
L, J. P. 63 ; 154 L. T. 309 ; 61 T. L. H. 641 ; 
41 Com. Cas. 1 ; 18 Asp. M. L. C. 676. 


2389a. Statement that cargo shipped in 

good* order 6c condition*' — “Quality un- 
known to me."] — Eesps., as owners, chartered 
a motor tank vessel to applts. to load a 
^ cargo of fuel oil 6c kerosene at Constanaa 6c 


discharge it at Bombay. The tanka were 
steamed 6c cleaned at Oonstanaa to the saids* 
faction of Lloyd’s surveyor, 6c the master 
signed bills of lading which described the 
kerosene aS BoumaniaaQL Export Type Kero- 
sene “ shipped in good order 6c condition," 
but he qualified hia signature by the woroa 
quality unknown to me.** The charterera 
bought from the shippers part of the kerosene 
shipped, & opened a credit <m wliich the 
shippers were entitled to draw on presenting 
clean bills of lading. Having found that the 
kerosene from certain tanks was discoloured, 
the charterers claimed damages from the 
shipowners, in an arbn. the umpire found 
that there was no evidence of the vessel 
being unfit to receive the cargo, that the fuel 
oil did not leak into the kei^sene, that the 
discoloration did not take place after the 
loading, that it Was not possible for the 
master to determine the quality of the kero- 
sene as it was being pumped into the Vessel, 
6c that in signing the bills of lading the 
master relied on the description given by the 
shippers. On these findings the umpire held 
that the shipowners were not estopped by the 
statements in the bills of lading from denying 
that the kerosene w^s as therein stated 6c he 
dismissed the cliarterers’ claim HeZd : on 
a case stated by the umpire, the shipowners 
were not estopped from alleging that there 
were at the time of shipment defects which 
were not apparent on reasonable inspection, 
& the umpire’s award must stand. — -u kited 
Molasses Co., Ltd. v. National Petroleum 
Co. (1034), 50 T. L. B. 206 ; sub nom. Re 
Athelviscount (Motor-Tanicbr) Owners 
& National Petroleum Co., 49 Com. Cas. 
227. 

2818. Add, Annotation : — ^Refd. Dobell (0. G.) 

Oo. V. Barber 6c Garratt (1980), 47 T. L. B. 66. 

2329a. Conversion of cargo — ^Hecovery of advance 
from owner by pledgee — ^Liability of charterer 
to indemnify owner.] — By a charterparty 
dated Sept. 18, 1923, 6c renewed Feb. 22, 
1924, a steamship, the S,, belonging to the 
Strathlorne Steamship Co., resps. in the 
pre sent appeal, was let on liire to Andrew 
Weir & Co., applts., by time charter not 
amounting to a demise. By a voyage charter 
dated June 24, 1924, Andrew Weir & Oo, sub- 
let the S., as they were entitled to do, to 
Chinese merchants to carry a caigo of rice 
from Kangoon to Swatow. On the vessel’s 
arrival at Swatow the agents of Andrew Weir 
6c Oo, instructed the m^ister to give delivery 
of the rice cargo to Chinese claimants who 
could not produce the bill of lading, & the 
master obeyed those instructions although 
the bill of lading provided that the cargo 
should not be handed over unless the bill of 
lading was given up to bo cancelled. The 
cargo was in fact stolen, 6c the shipowners 
were obliged to compensate the holders of the 
bill of lading for its loss* The shipowners 
then claimed to be indemnified by Andrew 
Weir & Co. on whose instructions they had 
given delivery. The claim was referred to 
arbn. & the arbitrator awarded, subject to 
the opinion of the ct. on a special case, in 
favour of the shipowners : — Held : as the 
delivery of the rice cargo by resps. under 
the directions of applts.’ agents had resulted 
in injury to third parties, & such delivery Was 
not an act which was apparently illegal in 
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Cases 288Ba— 2806a. Enoush and Empike! Digest Supplement. 


itself & had been done by reaps, honestly in 
compliance with applts.’ directions, applts. 
were liable to indemnify resps^ against the 
consequences. — S teathlqbnb B.B. Co., l/m* 
I?. Ammm Wasm Sc Co. (1934), 40 Cam. Oaa. 
163, 0. A, 

2450* Add. AnrntdHim Aht, Oeeam v. 

Harding, [1938] 3 Hi 871* 

. AM, AnmUMo^i-^A0 lo (2)Ilel4. N^“ 
holme Bros* V* Boadi Caneral 

Insce. Co*, 11939] 3 It. B. ; The Njegos, 
[1936] P. 9i . 

, Add. A!lmol^a^•*«--*Aa to (1) Reid. Strath- 
loine S*S. Op. c. Andrew Weir & Co. (1934), 

' 40 Com. Cas. 168. 

3502a* Hnderatateiaent of weight of oargo — 

Dni^ of charterer to Indeiniilfy ahipowner*]-- 
Where by a charterparty the master is re- 
quired to sign the bill of lading as presented 
by the charterers. Sc the bill of lading so 
presented undmtates the weight, the 
charterers are botmd to indemnify the ship- 
owner for any loss thereby resulting. 

By a cha^rparty the charterers were 
entitled to pay freight ** on bill, of lading 
weight less 2 per cent, in lieu of weighing.*’ 
The shipowners, believing that more cargo 
had been shipped than that stated in the bill 
of lading presented by the charterers, had 
the cargo weighed at the port of dwcharge, 
wh<ire it was found that the weight had been 
understated ; — Held : tbe cbaj^rers were 
not entitled to deduct 2 per cent, from the 
out-turn weight. — Dawson Link, Ltd. v. 
AKTnSNGBSBLLSCIHAJT AdLER FUB CHEMIBCHUeJ 
Industrie op Berlin, [1932] 1 K. B. 433 ; 
101 L. J, K. B. 57 ; 146 L. T. 187 ; 37 Com. 
Cas. 28 ; 18 Asp. M. L. 0. 273, 0. A. 

2503* Add. Annotations : — As to (1) Apld. Dawson 
Line, Ltd. v. Aktiengesellscbaft Adler fiir 
Obemische Industrie of Berlin, [1932] 1 
K. B, 433. Consd. Thomson v. Louis Dreyfus 
Sc Co., [1036] 3 All E. B. 687. Refd. Stratb- 
loAe S.S. Co. V. Andrew Weir & Co. (1934), 
40 Com. Cas. 168. 

2508. Add. Annotation : — ^Expld. Sc Apprvd. Louis 
Dreyfus & Co. v. Tempus Shipping Co. (1931), 
47 T. L. B. 642. 

2510a. Shipowner required to sign bills oi 

lading involving liability to third persons — 
Indemnity of shipowner.] — Defts, chartered 
pitf.’s sliij) to carry a full & complete cargo 


of wheat in bulk from Sydney to Birkenhead. 
I^fts. undertook to supply up to 16 per cent, 
of the ca^go in bags for purposes of safe 
stowage, captm of the ship demanded 
adi^o^ cargo in bags, A a dispute aai^ae as 
to who was to pay for the cost of the bags Sc 
* ^ of this additional cargo. This dis- 
pute was sabmitted to arbn., Sc an award was 

" made in favour of defts. The captain was 
botmd tinder the ohaxterpaHy to Am bills 
of lading in the form indorsed, Sc the biBs 
of lading signed in consequence forced the 
ship to deliver the cargo A the bags to defts^ 
or their assignees. Defts. assigned the cargo 
tea third p^y, Sc the cargo Sc the bags were 
delivered to the assicnees. Pltf * claimed the 
costs of the which had been delivered to 
the assignees in accordance with the bills of 
lading: — Held: the bags belonged to pltf. 
Sc as he was required by the chaJfcerparty to 
sign bills of lading which necessitated their 
delivery to the consignee he was entitled to 
recover the cost of them. — Thomson v. 
Louis Dreyfus Sc Co., [1936] 3 All E. B. 
687, C. A. 

2515. Add. Annotation : — ^Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

2526. Add. Annotation : — ^Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

2548. Add, Annotation: — Refd. Kulukundis r. 
Norwich Union Fire Insurance Society, 
[1936] 2 AU E. R. 242. 

2549. Add. Annotation : — As to (2) Consd. Widnes 
Foundry (1925), Ltd. v. Cellulose Acetate 
Silk Co. (1931), 47 T. L. B. 373. 

2552. Add. Annotation : — As to (2) Refd. .Tensen v. 
Hollis Bros. Sc Co., [1936] 1 All E. B. 140. 

2558. Add. Annotation : — ^Refd. Hulukundis v. 
Norwich Union Fire Insurance Society, [1936] 
2 All E. B. 242. 

2578. Add. Annotations: — As to (2) Consd. The 
Stranna, [1937] P. 130. Generally, Refd. 
Patreson S.S., Ltd. v, Canadian Co-operative 
Wheat Producers, Ltd., [1934] A, C. 538. 

2574. Add. Annotation: — As to (1) Consd. The 
Stranna, [1937] P. 130. 

2580. Add. Annotations : — Consd. The Stranna, 
[1937] P. 130. Refd. Goodwin, Ferreira & 
Co. V. Lamport & Holt (1929), 141 L. T. 494. 

2606a. Unexplained heeUng of ship.] — ^I^ltfs.’ 

timber was loaded on defts.’ ship under 


PART VII. SECT. 8, SUB-SECT. 

B. (a). 

c I. Befused to pay demand draftA 

— Pltf. oo«, made a \mtten contract 
of sale Sc pnrchaBc with P. for the supply 
of certain oils. The contract containea 
(infer alia) the loUowlnsr terms " : 
** Net cash by demand draft on arrival 
of vessel or vessels carrying the goods. 
. . . Seller's liability shall cease upon 
presentation of bill of lading, or, at 
their option, by presentation of an 
order for delivery alone . . . shipment 
of the goods to constitute delivery," 
P. on nvlug the order, gave to pltf. 
CO. a cneqtie for &C0. such sum to be 
deducted from the purchase-prioe 
when draft was presented for payment. 
The bill of ladi%, which was niade to 
order Sc not to P., was tendered, with 
a demand draft attached, to P. 8c 
refused. The oils, upon amyal, were 
8 ei 2 ed by defti* under several dtotress 
warrants on unsatisfied iudgmants 
obtained against P. On an orlginatihg 
summons to detennine in whom was 


the property in the oil : — Held : upon 
a oonsiaeration of the contract Sc all 
the surroimding ciroumstanoee, the 
intention of the parties was that 
the property in the goods should not 
pass until payment of the demand 
draft. Sc the property in the .goods 
never passed from pltf. co. — SoooiffT 
PBOPunfiTABY, Ltd. e. Beqo [19311 

N. Z. L. R. 667.— NJC. 

PART VII, SECT. 4, SUB-SECT. 6.— A. 

2675 1. FwMiovs aocidefniB,\ — Held : 
perils of navigation are something for- 
tuitous or unexpected. Sc danoAges 
which flow from the ordinary expected 
incidents of the voyage are not covered 
by the exception ** perils of naviga- 
tion." — Bunob North ambbioan 
Grain Corpn. Sc Fikb Assoom. of 
PH nADiBUPHiA e. Sharp, S.B., 11082] 
Ex. 0. B* 212 ; on appeal, [1933] Ex. 

O. B 76,— CAN. 

•h. Etfeot of unaeaworthinesa.l — A 
oonsignment of goods placed aboard 
ship was damaged by the admission 

20 


of sea-water to the hold of the ship 
through corrosion of the ship's plates 
from the inside, aiiaing without 
negligence on the part of the ship- 
owner, but rendering the vessel un- 
seaworthy : — Beld : the proximate 
cause of the damage being tbe un- 
seaworthlnesB of the ship, it could not 
be regarded as a loss arising from 
** danger of the sea " within Sea 
Oarriage of Goods Act, 1922, <«. 3. 
—Wanganui Erbald Newspaper Oo. 
V . Coastal Shipping Oo., [19291 N. Z. 
L. R. 306,— N.Z. 


PART VII. SEOt. 4. SUB-SECT. 6.— 
B. (<6. 

2600 I. Damage due to stowage,]^ 
Where breaking of barrels of molars 
during heavy seas was found to be due 
to improper stowage, this was not a 
" peril of the sea ” & the bnus of show- 
ing due diligence In stowing was on the 
carrier. — Canadian National Steam- 
ships V. Batliss, £1937] S. O. R. 231 ; 
1 D. L. R. 646.— GAN. 
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bills of Ifibding which contained the following? 
exceptions ; (a) “ perils of the sea ... & all 
& every other dangers & accidents of the 
seas, rivers & navigation wheresoever, in- 
cluding por^ of loading ... of whatever 
natoro & kind soever « • . excepted, even 


Board Mills, Ltd., [1933] 2 K. B. 669 ; 
Paterson S.S., Ltd. «. Canadian O^perativa 
Wheat Pi’oducers, Ltd., [1934] A. 0. 638. 
3620. Add. AnnotaHona i—Aa io (2 ) HeM. Oompanla 
Mejdoana De Petroleo “ m AguUa ” w. 
Transport & ^ajtog^b. (1929)|^i41 


While loading, a portion of the deck 
cargo was lost overboard owing to the ship 
taldog a sadden list. Pltfs. alleged that the 
list was due to ne^genoe in so loading the 
ship, that she became unstable & that the loss 
did not come within the exception penla 
... of the seas.*’ Defts. alleged that the 
list was caused by a strong flood tide & under- 
current, & they relied on exception 
(a) perils ... & accidents of the seas ” 

1 alternatively under (6), on the absence of 
negligence, it being admitted that the words 
“ at charterer’s risk ” would not protect 
defts. if they had been negligent : — Heidi : 
(1) pltfs.* claim failed, because, although the 
ct. was left in doubt as to how exactly the 
casualty was caused, the loss was of a 
character to which a marine adventure was 
subject & was within the excg^tion “perils 
... & accidents of the seas,” (2) (if it should 
be necessary to decide the second point) 
the words “ at chartfjrer’s risk ” did not put 
on the goods owner the risk of loss in every 
case in which the cause of the loss was un- 
known, &, although the cause of the listing 
was left in doubt, defts. had failed to provide 
an fjxplanation in any sense comparable in 
probability with the probability of their own 
negligence in the loading of the timber, & 
therefore, that on this issue the defence 
failed.— The Stbanna, [1937] T. 130 ; [1937] 

2 All E. R. 383 ; 106 L. J. P. 81 ; 167 L. T. 
462 ; 53 T. L. B. 6.58. 

2607. AM> Annotation : — As to (2) Consd, Tempus 
Shipping Co. v. Louis Dreyfus & Oo. (1930), 
144 L. T. 13. 

2609. Add* Annotations : — Apld. Firemen’s Fund 
Insce. V. Western Australian Insce. & Atlantic 
Insce. (1927), 138 L. T. 108. Apprvd. Louis 
Drejrius & Oo. v, Tompus Shipping Oo. (1931), 
47 T. L. R. 642. 

2611. Add, Annotation : — Consd. Tempus Shipping 
Oo. V , Louis Dreyfus A: Co. (1930), 144 L. T. 13. 

2618. Add. Annotation : — ^Apprvd. 1-iouis Dreyfus 
& Co. V , Tempus Shipping Oo. (1931), 47 
T. L. R. 642. 

2616. Add, AnnotaUons : — Consd. Tempus Shipping 
Oo. V . Louis Dreyfus & Oo. (1930), 144 L. T. 13. 
Refd. Rudd vl Elder Dempster & Co., [1933] 
1 K. B. 566 ; Knott v. London County Council, 
[1934] 1 K. B. 126 ; Wheeler v. New Merton 


Trustee', [1934] Oh, 1 ; Hayues v, H^ood 
& Son, [1934] 2 K. B. 240. 

2642. Add, Annotaticm .-—Retd. Gosse Millard v. 
Oanabdian Government Merchant 

2654. Add. Annotation : — ^Refd. Tempus Shipping 
Co. V, Louis Dreyfus ds Co. (1930), 144 L. T. 13. 

2655. Add, AnnotaUom : — As to (3) Consd. The 
Kafiristan, [1937] 3 All E. R. 747. Refd. Akt. 
Ocean v. Harding, [1928] 2 K, B. 371 5 
Pimnana Society Di Navigazione v, Bunge & 
Co., [1930] 2 K. B. 47 ; Tempus Shipping 
Co. V , Louis Dreyfus & Co., [1931] 1 K. B. 
196. 

2677. Add, Annotations : — Consd. Calico Printers’ 
Assocn., Ltd. v, Barclays Bank (1931), 146 
L. T. 61. Refd. Svenssons (C. Wilh) Tra- 
varuaktiebolag v, Cliffe S.S. Co. (1931), 37 
Com. Cas. 88. 

2679. Add, Annotation : — Consd. Calico Printers* 
Assocn., Ltd. v, Barclays Bank (1931), 146 
L. T. 61. 

2680. Add, Annotations: — As to (1) Expld. & 
Apprvd. Louis Dreyfus & Co. v, Tempus 
Shipping Co. (1931), 47 T. L. R. 542, H. L. 
Refd. Gosse Millard v. Canadian Govern- 
ment Merchant Marine, [1928] 1 K, B. 717. 

2683. Add. Annotations : — Consd. Foreman & 
Ellams V , Federal Steam Navigation Co., 
[1928] 2 K. B. 424. Apld. Gosse Millerd v. 
Canadian Government Merchant Marine, 
The Canadian Highlander, [1929] A. 0. 223. 

2691. Add. Annotations :--A8 to (1) Consd. Tempus 
Shipping Co. v. Louis Dreyfus & Co., [1931] 
1 K. B. 195. Refd. Cosmopolitan Shipping 
Co. (Inc.) V . Hatton & Cookson, Ltd. (Liver- 
pool) (1929), 143 L. T. 290. 

2693. Add. Annotations : — Consd. Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 270. Refd. 
Cosmopolitan Shipping Co, (Inc.) v, Hatton 
& Cookson, Ltd. (Liverpool) (X929), 133 L. T. 
296 ; Fimnana Society Di Navigazione v, 
Bunge & Co., [1930] 2 K. B. 47 ; Louis 
Dreyfus & Co. v, Tompus Shipping Co, (1931), 

47 T. L. R. 642. 

2697. Add. Annotation : — Consd. The Torni (1932), 

48 T. L. R. 471. 

2699. Add. Annotation : — Refd. The Minerva 
(1933), 49 T. L. R. 603. 


PART VII. SECT. 4. SUB-SECT. 12. 

2664 iv. ■.] — Scottish 

Mbtropolitah Assubancb Co„ Ltd. 
V , Canada STEAMsmp Lines. Ltd.. 
[1930] S. C. R. 262 ; I D. L. B. 201 ; 
rtmg., 46 Que. K. B. 305. — CAN. 

i, .I—BURNS John & Oo. 

S.S. Canadian Explorer. [1928] 

N. 7s. L. R. 767.— N.Z. 

PART VII. SECT. 4. SUB-SECT. 14.— A, 

sd. BurOen of proo/. J— Upon »u 
action against a carrier for damages to 
goods snipped under bills of lading 
which specifloally stated that the vessel 
should not bo liable for damage caused 
by perils of the floa, the grounds of 


dofonco were, first that, the carrier 
having established at the tri^U a primA 
fade case of loss by a peril of the sea, 
the burden of proving nogligoncte con- 
sequently rested on resp., & secsondly, 
that the carrier had dischaiged the 
burden of proof resting on him under 
danse q, r. 2, art. 3 of the Srhed. of 
the Barbados Carriage of Goods by Sea 
Act, 1926, which was made applicabl<5 
to the contract ; — Held : the issue 
raised by the first ground being an 
issue of fact, it was incumbent upon 
the carrier to acquit himself of the 
onus of showing that the weather en- 
countered during the voyage was the 
cause of the damage & it was of 
such a nature that the danger of 
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damage to the cargo arising from it 
could not have been foreseen or 
guarded against os one of the probable 
incidents of the voyage. Also, tmder 
danse q, r. 2, art. 3 the burden rests 
upon th^ carrier to show that neither 
the actual fault nor the privity of the 
carrier, nor the fault or neglect of tho 
agents or servants of the carrier, con- 
tributed to tlie loss or the damage ; 
& the carrier does not acquit himself 
of this onus by showing that he has 
employed competent stevedores to 
stow the damaged cargo, or thfit proper 
directions as to the stowage of the cargo 
have been given. — Canadian National 
S.S. e. Bayliss, [1937] S. 0, R, 231 ; 
1 D. L. R. 645,— CAN. 



Casw 2700— 8777a. Engi-isih anp Empire Digest Supplement. 


2700* AM» Annotedion ; — Gpese Millard v. 
Oanadian Govermnent Merchant Marine, 
[1028] 1 K. B, 717. 

2703* Add, Annotation: — ^Expld* Foscolo Mango 
& Co. V, Stag Line, Ltd., [1931] 2 K. B. 48. 

2704. Add. Annoitaiion : — Gonsd. Foscolo Mango 
Sn Co. V. Stag Line, Ltd., [1931] 2 K. B. 48. 

2705a* Errors In navigation or management — 
Abandonment of ship.] — Bulgabis v. Bunge 
& Oo., Ltd., No. 4313d, post. 

2707. Add. Annotation : — Consd. The Hfcraniia. 
[1937] P. 130. 

2711. Add. Annotations : — Consd* Foreman & 
EUams v. Federal Steam Navigation Co., 
[1928] 2 K. B. 424. Apld. Gosse Millard v. 
Canadian Government Merchant Marine, 
[1928] 1 K. B. 717. Refd. Gosse MiUerd v. 
Canadian Government Merchant Marine, 
The Canadian Highlander, [1929] A. 0. 223 ; 
The Touraine, [1928] P. 68. 

2712. Add. Annotations : — Consd. Foreman & 
EUams v. Federal Steam Navigation Co., 
[1928] 2 K. B. 424 ; Gosse MiUerd v. Canadian 
Government Merchant Marine, The Canadian 
Highlander, [1929] A. C. 223. 

2713. Add. Annotaiion : — As to (3) Apld. Dawson 
Line, Ltd. v, Aktiengesellschaft Adler fiir 
Ghemische Industrie of Berlin, [1932] 1 
K. B. 433. 

2714. Add. Annotation : — Consd* Gosse MiUerd v. 
Canadian Government Merchant Marine, 
The Canadian Highlander, [1929] A. C. 223. 

2720. Add. CUation ;-~>17 Asp. M. L. 0. 294. 

Add. Annotations : — (1) Consd. Foreman 
&: EUams v. Federal Steam Navigation Co., 
[1928] 2 K. B. 424 ; Gosse MiUerd v. Canadian 
Government Merchant Marine, The Canadian 
Highlander, [1929] A. C. 223. 

2721. Add. Citations : — revsd. suh nom. Gosse 
Milijerd, Ltd. v. Canadian Government 
Merchant Marine, Ltd., The Canadian 
Highlander, [1929] A. C. 223 ; 98 L. .T, 
K. B. 181 ; 140 L. T. 202 ; 46 T, L. R. 63 ; 
34 Com. Cas, 94 ; 17 Asp. M. L. O. 649, H. L. 
Add. Annotations: — Consd. Foreman & EUams 
V. Federal Steam Nav^ation Co., [1928] 2 
K. B. 424 ; Silver v. Ocean Steamship Co. 
(1929), 46 T. L. R. 78. Refd. Paterson 8.S., 
Ltd. V. Canadian Co-operative Wlioat Pro- 
ducers, Ltd., [1034] A. C. 638. 

2722. Add. Citations : — 44 T. L. R, 204 ; 17 

Asp. M. L. C. 413. 

2724* Add. Citation : — 33 Com. Cas. 70. 

2726. Add. Citations [1928] 2 K. B. 424 ; 72 
Sol. Jo. 103; 17 Asp. M. L. C. 447; 33 
Com. Cas. 168, 

Add. Annotations : — As to (1) Refd* Stag line. 
Ltd. V, Foscolo Mango & Co. (1931), 48 
T. L. R, 127. 

2727a. — ^ ♦^At charterer’s risk.”] — Svenssons 

(0. WiLH) TBAVARUAKTIBBOLAG V. OUPPB 

S.S, Co.. Ltd., No. 2974b, post. 


2730* Add. AnnoMiom ^-^As to (1) Apl<l«Sven8- 
Bons (C. Wilh.) Travoruaktiebojag v. Cliff e 
8. S. Co. (1931), 37 Com. Cas, 83. Consd, The 
Stranna, [1937] P. 130. 

2733a. Loading stopped by ice — : Whether 

weather ” preventing loading.] — It was 
provided in a charterparty that a steamship 
should proceed to a port in Finland in mid- 
November & load pit-props at a specified rate 
** per weather working day : — Held : that 
days on which, owing to ice, loading could 
not proceed were not weather working days. — 
Dampskibssklseabet Botnia A/8 V . Bbli* 
(C. P.) A; Co., [1932] 2 K. B. 669 ; 101 L. J. 
K. B. 574 ; 147 L. T. 499 ; 48 T. L. R. 93 ; 76 
Sol. Jo. 10 ; 18 Asp. M. L. C. 807. 

2755a. Strike against loading ship of particular 
nationality.] — clause in a charterparty 
provided that if the cargo therein referred to 
could not be loaded by reason of a strike or 
lock-out of any class of workmen essential 
to the loading the time for loading should 
not coimt during the continuance of the strike. 
The shippers or consignees were not to be 
exonerated, by reason of a strike or lock-out 
of their men only, from any liability for de- 
murrage if by reasonable diUgence they could 
have obtained other suitable labour. Owing 
to some labour dispute in Latvia in 1933 
there was at that time in the port of Leningrad 
a sympathetic strike of stevedores &• other 
dock workers as the result of which there was 
no loading of Latvian ships, though the ships 
of other nationalities were loaded there. 
Pltfs., Latvian shipowners, ohai*tered to 
Exportles (a Rtussian corpn.) a streamer to 
load at Lenin^ad a cargo of wood. The 
steamer arrived at the port in July, 1933, 
while the strike was in progress, & no loading 
took place imtU the strike ended in Sept. 
1933. On a claim by the shipowners for 
demurrage : — Held : though Exportles were 
a separate entity, they did not supply their 
own labour, there was a strike of workmen 
essential to the loading by which the 
charterers were prevented from loading, the 
chaiterers could not put an end to the strike, 
the strike clause applied, & the shipowners’ 
claim failed.— 8BEBBEG Bros. v. Russian 
Wood Agency, Ltd. (1934), 51 T. L. R. 149 ; 
78 Sol. Jo. 916. 

2776. Add. Annotation Refd. Redt^riaktiebolaget 
Macedonia v. Slaughter (1935), 40 Com. Cas. 
227. 

2777. Add, Cilaiion 17 Asp, M. L. 0. 266. 

Add. Annotation : — Generally^ Refd. Silver v. 
Ocean Steamship Co. (19^9), 46 T. L. R. 78 ; 
Peterson S.8., Ltd. v'. Canadian Co-operative 
Wheat Producers, Ltd., [1934] A. C. 538 ; 
Petrofina S. A, of Brussels v. Compagnia 
Jtaliana Trajxsporto Olii Minerali Genoa 
(1936), 53 T. L. R. 222. 

•• Insuificienoy of packing ” — ^Not confined 
0 packing of goods damaged.] — Goodwin, 
& Co., Ltd. v. Lamport & Holt, 
No. 3649a, post. 


PART VIL SROT. 4, SUB-SECT. 14,— D. 

8790 i. NegHasnoc or error in naviga- 
tiem or manwment-^arriags of Goods 
bv Sea Act, 1924 (q. 22), SehS„ Art. IV „ 
T, 2 (a), {ny-^nsaflAsiint paeHnq.h^ 
Where goods carried under a bill of 
lading under Canlago of Goods by Sea 
Aot, 1924, are deeoribed In the biU of 


lading M being shipped In Apparent 
good order ^ oondltlon. but noted as 
” deemed Insufficiently paokM,** A: 
the owner proves that the goodi{ were 
deUvexed in a damru^ oondltlbu, if 
the earner claims the benefit oX the 
ImmvMty epeeffied to r. 2 (wL of 
Art. |v, of the 3^ed7, the onus bee 


on him of affirmatively estahiisbi^ 
(a) the goods were tosufflriently 
packed. Sc (b) that the to« 
packing wm 

K. a. W, W. , 
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2T77b. Insufficiency apparent to reasonable 

tospectlon.] — SiLVEK v» Ocean Sieamship 
Oo.* Ltd., No. 2267a, ante, 

2796, Add, Annotations : — Consd. The Eiik Bove 
(1029), 142 L. T. 385 ; I^uinatia SocieU Li 
Navi^siione v, Bunge 4c Co., [1930] 2 K. B. 
47. Reid. Cosmopolitan Shii>ping Co. (Inc.) 
V , Hatton & Cookson, Ltd. (Liverpool) (1929), 
143 L. T. 296 ; Silver v. Ocean Steamship Co. 
(1929), 46 T. L. B. 78 ; Paterson S.8.. Ltd. 
V, Canadian Co-operative WHioat Producers, 
Ltd., [1934] A. C. 538. 

2797. Add. Annotation : — Consd. Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 

2900. Add, Annotations Consd. Calico Printers* 
Assoon., Ltd. v. Barclays Bank (1931), 146 
L. T* 61. Held. The Hayle, [1929] P. 275; 
Svenssons (O. Wilh.) Travaruaktiebolag v, 
Cliffo S.S, Co. (1931), 37 Com. Cas. 83 ; 
Petrofina H. A. of Brussels v, Oompagnia 
Jtaliana Transporto Olii Miricrali of Genoa 
(1936), 53 T. L. R. 222. 

2817a. Impossible date,] — ^By a cliarter- 

party, dated Aug. 30, 1934, pltfs. agreed to 
load certain timber at the “ end of Aug. 
1934.” There was an option to cancel the 
charterparty if a vessel was not ready to 
load on or before Sept. 20, 1934. The vessel, 
was, in fact, ready for loading on Sept. 27, 
1 934 t — Held : as the date of the charterparty 
was practically the same as ilie date when the 
vessel was “ expected ready to load,** the 
parties could not have intended tlie vessel 
to load at that time, & the whole document 
must be looked at to arrive at the proper con- 
struction of the charterparty. iJaving re- 
gard to the cancellation clause the proper 
construction was : ” Expected ready to load 
on or before Sept. 27, 1984.’* — JbNsen v, 
Hollis Bros. & Oo,, IjTD., [1936] 1 All E. R. 
140. 

2826. Add, Annotation : — Refd. The Arpad (1934), 
60 T. L. R. 505. 

2826a. Delay due to both parties — ^Apportionment 
of extra insurance^ — Pltfs. were the owners 
of a Swedish steamer, the JK., which, by a 
charterparty dated Oct. 9, 1931, was char- 
tered by defte. to go to Soroka, on the 
White Sea, & there load a cargo of timber 
for carriage to HuU. As the season was 
coming to an end & there was the danger of 
ice forming it was impoi*tant that the loading 
should be completed as quickly as possible, 
&; by clause 36 of the charterparty tiie char- 
terers undertook to complete loading in time 
for the steamer to leave Soroka by Oot. 31, 
or in default of doing so to pay any extra 
insurance required owing to the delay, unless 
the delay was attributable to pltfs. or to the 
ship. At the date of the charterparty the 
E, was at Gothenburg, where she had been 
laid up for some months. She started for 


Soroka in duo course, but on the way was 
delayed by unseawortluness, by eoUMon, for 
which she was solely to blame, by bad 
weather. In the result she did not reach 
Soroka until Oct. 30, & was unable to leave 
until Nov. 6. Extra insurance beoatne pay- 
able in consequence of the delay, the amount 
payable being, in English money, £330 8s. 7d. 
Pltfs. brought this action to recover that 
sum from defts., defts. refused to pay on 
the ground that the delay in loading had 
been caused by the delay in reaching the 
loading port, ^ that that delay Was attri- 
butable to the ship. Pltfs. contended that 
so far as the delay in reaching Soroka was 
due to unseaworfchiness & collision they were 
protected by an exceptions clause in the 
charterparty which relieved them from lia- 
bility : — Held : the exceptions clause did 
not apply & the delay due to unseaworthiness 
& colliBion was attributable to the ship 
within the meaning of clause 36 of the 
charterparty, but the delay due to other 
causes was for the account of defts. ; & the 
cost of the extra insurance must, therefore, 
be apportioned between the parties. — ^R e- 
DERI AKTIEBOLAG BYIGIA V. ANGLO-SOVIET 
Shipping Oo. (1932), 38 Com. Cas. 142. 

2850. Add, Citations [1928] P. 180 ; 97 L. J. P. 
127 ; 139 L. T. 355 ; 72 Sol. Jo. 567 ; 17 
Asp. M. L. 0. 486. 

2923. Add, Annotation : — Refd. Walton Harvey, 
Ltd. V. Walker Homfrays, Ltd., [1931] 1 
Ch, 274. 

2931a. Option as to port of discharge — Damages 
reduced by cost of unloading at port most 
favourable to charterer.] — Kaye Steam Navi- 
gation Co., Ltd. v, Barnett (W. & R.), Ltd. 
(1932), 48 T. L. R. 440 ; 76 Sol. Jo. 415. 

Annotation : — Bold. Withers v. General Theatre Corpn., 
Ltd., 2 K. B. 536, 

2955. Add, Annotation : — ^Refd. Walton Harvey, 
Ltd. V, Walker Homfrays, Ltd., [1931] 
1 Ch. 145. 

2962. Add, Annotation : — ^Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

2974. Aid. Annotation: — Aa to (1) Apld. Smith, 
Hogg V. Bamberger (1928), 97 L. J. K, B. 725. 

2974a. Whether included in loading.] — Construc- 
tion of the following clause in a^ charter- 
party : ” Cargo to be loaded & discharged 
free of expense to the steamer *’ ; — Held : 

load ** included the operation of stowing.— 
A.-G. V . Leopold Walpord (London). Ltd, 
(1924), 18 LI. L. R. 314. 

AnnoicUion : — Consd. National S.S. Co., Ltd. v. Soeiedad 
An6iiima Comercial de Exportacion y Xmportaciou 
(LOuis Dreyfns y Cla), Ltd. (1932), 46 T. L. H. 325 (see 
49 T. L. U. 00). 

2974b. .]- — (1) The operation of loading a ship 

involves all that is required, i.e., stowing &, 
sernble^ where necessaiy, lashing, to put the 
cargo in a condition in which it can be carried. 


PARt Vlf. SECT. 6, SUB-SECt. 1.— 
P . (a). 

»c. Riohi to daiTUHfes foi^ Ude — 

AWinugh eharUt iwo«»lfl«lwed.J;^WiteT* 

HAlilAN pARMEBS, l/PO* V, TVKBSiPlfi 

Link: (1920), Ltd., [1929] W. A. L* H. 

14.— AUS. 


PART VII, SECT. 6, SUB-SECT. 3.— 
B. (a). 

2848 iii. .] — ^A ship Was under 

charter to load a full Sl complete 


o«.r|iro of wheat in bullj: or bajyH. The 
charterers supplied bulk wheat to the 
ship. As the ship had between decks, 
& could carry bulk wheat in the lower 
holds only, the total capacity of 
the ship was several hundred tons in 
t^xfjesB of its mpai^ty for bulk wheat. 
The master req^uired the charterers 
to supply an additional quantity of 
wheat in bagrs to be carried between 
decks in order to load the ship down to 
its plimsoll mark. The question was 
whether the charterers were obllgred 

2 ) 


under the chaj*torparty to supply this 
additional quantity of wheat in bagrs : — 
HeXd : the charterers having provided 
all the buJk wheat the ship could carry 
were not obliged to supply any 
additional wheat In bags. — WESTltA- 
LMN Wheat Farmbiis, Ltd. v, 
Westpae-Larskn & Co., £19361 W. A. 
L. K. 54. ” AUS, 

PART Vn. SECT. 5, 6UB-$BCTw 8.-^ 

C. (0), 

, 87 L. 0. J. 39 n., P. C. 



Cases S974b--8080B. Bngush Aim’ Emfibb Diobst Su?pij!MKNT. 


By a charterparty a ship was to proceed 
to specified poHs as ordered by the chiuctereis, 
there load a cargo of pit props, Sc deliver it to 
aa English port. By the charterparty the 
vessel was to be “ provided with a deck load, 
at full freight, at charterers’ risk, not exceed- 
ing what she can reasonably stow Sc carry.” 
By an exception clause accidents of naviga- 
tion, or latent defects in. or accidents to, 
hull Scfor znachinery were (inter alia) excepted 
“ even when occasioned by the negligence, 
default, or error in judgment of the . . . 
master, mariners, or other persons employed 
by the shipowner, or for whose acts he is 
responsible. . . The ship loaded part of 
her cargo at one port & then proceeded to B. 
to ship the remamder. When the last sling 
load of deck cargo had been placed on deck, 
but before it had been stowed, the ship took 
a list, first to starboard & then to port, the 
bulwarks carried away, &: a large quantity 
of cargo Shot overboaid & was lost. The 
judge held on the evidence that at the time 
of the loss the ship was unseaworthy owing 
to the deck load being excessive Sc that the 
captain was negligent in loading the ship as 
he did. In an action by the charterers against 
the shipowners for the value of the cargo 
lost : — Held : (2) as, at the beginning of the 
loading, the ship was seaworthy to receive Sc 
hold the cargo, Sc as, at the time of the 
loss, the operation of loading had not been 
completed, all the cargo not having been 
stowed, there was no breach of the warranty 
of seaworthiness & pltfs. were not entitled 
to recover ; (3) although the words in the 
charterparty, “ at charterers’ risk,” standing 
alone, did not excuse defts. in the case of a 
loss due to negligence on their part or on the 
part of their servants, those words must be 
read with the exception clause. Sc the effect 
of reading the tw^o together was to enable 
defts. to rely on the exception clause, which 
protected them against the consequences of 
such negligence. — S vbnssons (C. Wilh.) 
TnAVABUAKTISBOLAG V. CLIFFB S.S. CO., 
[1932] 1 K. B. 490 ; 101 L. J. K. B. 621 ; 147 
L. T, 12 ; 37 Com. Oas. 83 ; 18 Asp. M, L. C, 
284. 

Annotalion : — GencraUy, Refd. The Stranna., (1937] P. 130. 

2979a. Expenses of shore winchmen.] — 

Where by a clause in a charterparty it was 
provided that ” the charterers shall provide 
stevedors to load the cargo at a cost to the 
vessel of 26 cents, gold per English ton,” Sc 
owing to trade union regulations in the port 
of loading shore winchmen had to be em- 
ployed at the cost of the charterers to work the 
vessel’s winches : — Held : the cost of those 
winchmen was an expense of the owners of 
the vessel with which the charterers were 
entitled to debit them. — S ociedad Anonima 
COMBBCIAL DB ExPOETACION Y ImPORTA- 
ciON (Louis Dreyfus y Cia), Limitada v. 
National Steamship Co., Ltd. (1932), 49 
T. L. H. 60 ; 38 Com. Cas. 88, H. L. ; reveg,, 
S. 0. awb ncm. National Steamship Co., 
Ltd. V, Sociedad An6niha Comercial de 
Exportacion y Importacion (Louis Drey- 
pus y Cia), Ltd., 48 T. L. E. 326 ; 37 Com. 
Cas. 283, C. A. 


3005a. Where a charterparty uses the 

words ” provide Sc pav ” or ” employ Sc 
pay ” [a stevedore] I thuik the effect of such 
a clause is to transfer the duty Sc obligation, 
which would otherwise rest on the ship- 
owner, to the charterer, of stowing the ca^o 
In the way it ought to be stowed (Greer, JT). 
— ^Brys Sc Gylsbn, Ltd. v, Drysdale Sc Co. 
(1920), 4 LI. L. E. 24. 

Annotaticn: — Oonsd. National S.S. Co., Ltd. t»* Sooiodad 
An6nlma Comeroial de Exportation y Ixnportaoion 
(Louis Dreyfus y C3ia), Ltd., (19S2), 48 T. L. R. 325 
(see 49 T. L. R. 60). 

3030a. .] — A bill of lading, entered into 

in the United States of America, Sc therefore 
required by the law of that country to be 
expressed to be subject to aU the terms Sc 
conditions of the Harter Act, provided for 
the loading of the ship under the inspection 
of a surveyor of the Board of Underwriters 
of New York, Sc the receipt of a certificate 
in the usual form, certifying that the vessel 
had conformed to the rules of that Board, 
Sc that such certificate should be accepted 
by the shipper Sc the owner Sc consignees of 
the goods as conclusive evidence that the 
vessel had been properly prepared, the goods 
properly dunnaged Sc stowed, notwithstand- 
ing that such certificate merely recites that 
the vessel completed her loading under such 
inspection Sc conformed to the above rules. 
The certificate granted by the surveyor to the 
Board stated that the ship had been under 
inspection from time to time during the 
loading, Sc that the stowage, so far as it came 
under the observation of the giver of the 
certificate, was in accordance with the above 
rules. The certificate further stated that the 
ofideers of the Board used their best 
endeavours to insure that their functions 
were duly carried out, but neither the ofBcers 
nor the Board were, in any circumstances 
whatever, to bo held responsible for any 
inaccuracy, error of judgment, default or 
negligence. In another clause, the bill of 
lading provided that, in claims for short 
delivery or damage to cargo, made upon the 
ship’s reaching her destination, the price 
should be the market price at the port of 
destination, but it was agroed that the value 
of each package shipped did not exceed $260, 
& the carrier’s liability should not exceed 
that sum unless a greater value was specially 
declared. The cargo consisted of motor 
cars, expressly stated to be unboxed : — 
Held : (1) the certificate was not conclusive, 
since it did not certify that the vessel had 
completed her loading under the inspection 
of the surveyor. Sc certified only as to the 
stowage, so far as it came imder the surveyor’s 
observation ; (2) the clause providing for the 
certificate offended agamst the Harter Act, 
because it enabled the shipowner to escape 
the liability from which the Act intended 
he should not escape utou production of a 
surveyor’s certificate stating that he had done 
that which in fact he might not have done ; 
(3) a motor car, put on a ship without a box 
or crate, was not a package ; (4) the clause 
limiting liability did not offend against the 
Harter Act. — Studbbakkr Distributors, 
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2979 i. ^ ConstrwsHon of 


chaHerpoiiifyA — ^Bobin Link Stbambhib 
Oo. V. OANADIAK STBTKDOBtNO Oo., 
Seas SsimNe Ck>. v. Oanadian 
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Stbtbdorino Oo^J1928] S D. 1 
866 ; [1888] S. O. A 483.— OAK* 


L. R. 






liTD. V. OBABJi;;roK Steam: Shippxno Oo., 
Ltd., [1937] 4 AH E. R, 304 ; 157 L. T. 683 ; 
64 T. L. R. 77 ; 81 SoL Jo. 982. 

8086* Add*^ Annotaiion : — Consd. Cosmopolitan 
Shipping Oo. (Inc.) i). Hatton & Oookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. 

8048. Add, Annotation : — Consd. Timm So Son, 
Ltd. V, Northumbrian Shipping Co., [1037] 
2AUE.R.847. 

8045. Add, Annotation : — ^Apld. Firemen’s Fund 
Insce. V, Western Australian Insce. Sc Atlantic 
Insce. (1927), 138 L. T. 108. 

3054. Add, Citation .•—17 Asp. M. L. C. 311. 

Add, Aniwtation : — ^Refd. Paterson S.S., Ltd. 
V. Canadian Co-operative Wheat Producers, 
Ltd., [1934] A. C. 538. 

8056. Add, Annotations : — Consd, The Hayle, 
[1929] P. 275* Refd. Cosmopolitan Shmping 
Co. (Inc.) V, Hatton Sc Cookson, Ltd. (Liver- 
pool) (1929), 143 L. T. 296 ; Calico Printers* 
Assocn., Ltd. v, Barclays Bank (1931), 145 
L. T. 51 ; Tempus Shipping Oo. v, Louis 
Dreyfus Sc Oo. (1930), 144 L. T. 13. 

8059a. .] — Resp. defts., in Oct. 1919, 

shipped 412 tons of West African produce on 
the amlt. pltfs.’ schooner, the for carriage 
from 0. on the west coast of Africa to Liver- 
pool. A clause in the bill of lading provided 
that freight was due on shipment Sc should 
be payable oh demand, ship or goods lost or 
not lost. Defts. paid haft the freight on 
shipment. The vessel Sc cargo were lost 
during the voyage. Sc as the goods never 
reached Liverpool, defts. refused to pay pltfs. 
the balance of freight. Sc pltfs. now claimed 
the balance of freight. Defts. pleaded that 
the vessel was in fact unseaworthy, Sc that 
therefore the bill of lading contract could not 
be enforced against them. By clause 2 of 
the bill of la£ng : The co. shall not be 

liable for, or for any loss or damage arising 
from or due to, collision, ... or any other 
peril of the sea ... of whatsoever nature or 
kind, whether any perils, causes, or things 
in this clause mentioned are due to or arise 
. . . from the wrongful act, omission, or 
error in judgment or negligence of , any 
person whomsoever in the service of the co. 
... & whether due to or arising . . . from 
unseaworthiness of the ship . . • provided 
in case of any loss, injury, or damage arising 
from or due to unseaworthiness of the ship at 
th.e beginning of the voyage all reasonable 
means shall have been taken to provide 
against such unseaworthiness. The co. may 
entrust to experienced or qualified officers, 
servants, or agents the duty of providing 
against unseaworthiness. Sc shall then be 


deemed to have folffiled its obligatioiis 
hereimder . . .** z^Eeld : defts. had failed 
to discharge the mas which lay on them of 
ving tlmt the vessel was unseaworthy at 
beginning of the voyage. Moreover, 
even if the vessel had in fact been unsea- 
worthy pltfs. were protected by clause 2 of 
the biU of lading, as (a) they had taken all 
reasonable means to provide against un- 
seaworthiness, Sc (&) they had entrusted to 
experienced Sc qualified officers, servants, or 
agents, the duty of providing against un- 
seawoithmess, Sc must therefore be deemed 
to have fulfilled their obligations under the 
biU of lading. — ^Oosmopomtan Shippino Oo. 
(Inc.) V, Hatton Sc Cookson, Ltd. (Ltvbb- 
POOL) (1920), 143 L. T. 296 ; 35 Com. Cas. 
113 ; 18 Asp. M. L. 0. 130, 0. A. 

Annotation : — ^Rstd. Tempns Shippiug Co. v, Louis Dreyfus 
&Co. (1930), 144 L. T, 13. 

3050b. Effect of incorporation of Harter 

Act.] — Where a cargo of flour, shipped under 
bills of lading which incorporated the United 
States Harter Act, was damaged owing to 
insufficient ventilation Sc failure to draw off 
hot air from the holds, such failure being due 
to the character Sc construction of the ship ; — 
Held: (1) the damage to the floor was 
caused by breach of the implied warranty of 
seaworthiness for the cargo in question ; 
Sc (2) the United States Harter Act did not 
exclude the implied warranty of seaworthi- 
ness for cargo, or cut down such implied 
warranty to an undertaking on the part of 
the shipowner to use due diligence to make 
the ship seaworthy. — T he Erik Bo ye (1929), 
142 L. T. 335 ; 18 Asp. M. L. C. 66. 

3070a. After additional cargo taken on 

board.] — Pltfs. engaged defts., who were 
barge owners, to lighter certain machinery 
from a steamer in liiUUwaU Docks to Fulham, 
the contract containing an owner’s risk 
clause. Defts.’ barge, having taken the 
machinery on board, proceeded to another 
steamer Sc took in additional cai‘go. While 
alongside this other steamer the barge was 
hojed by an unknown vessel, Sc owing to the 
entrance of water pltfs.’ machinery was 
injured by rust. In an action for breawjh of 
the warranty of seaworthiness defts. denied 
liability on the grounds that the barge was 
seaworthy when pltfs.’ machinery was 
loaded, Sc that since, so far as pltfs. were 
concerned, the ioadiug of additional cargo 
was part of the voyage, defts. were pro- 
tected by the owner’s risk clause : — Held : 
the loading was not completed until the 
additional cargo had been taken on board, 
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3089 V, .3 — BuRjroR E. R' 

JosHi V , Ellebman City Lines, Ltd. 
0927), I. L. R. 62 Bom. 327.— IND. 

e i. Whether contract within 

Carriage of Goods by Sea Act, 1924.] — 
A firm of Bbipowners contracted to 
carry a cargo of machinery belonging 
to a firm of shipbuilders from the 
latter’8 prcmiBOs in Glasgow to their 
shipyards at Belfast. The contract 
was arranged by correspondence, in 
the course of which the shipowners 
stipulated that the cargo was to be 
conveyed at owner’s risk & subject 
to the conditions in thelr^ safli^-billB. 
These includecl a condition tlmt. in 
oontraots were there was no bill of 
lading, the shipowners would not be 
Ua^for loss resulting from unsea- 


worthiness of the ship. The vosmI 
carrying the machinery was lost on the 
voyage, along with the cargo. No hill 
of lading had been issued, but, after 
the loss of the cargo, the shipowners 
gave the shipbuilers a letter aoknow- 
leds^hg receipt of the cargo & specKy- 
ing it in detail. In an action at ttie 
instance of the shipbuilders against the 
shipowners for recovery of the value 
of the cargo based on the alleged un- 
seaworthiness of the vessel, the 
pursuers oontended that the oontw^t 
between the parties was regulated by 
the Act of 1934, & that the defiers 

of the Act for oon&aoting out of their 
statutory UahlUty : — Held: that the 
contract between the parties wm not 
a contract of carriage ” within the 
iTiftAning of the Carriage of Goods by 

25 


Sea Act, 1924, in respect (a) that the 
only receipt granted for the cargo, 
iriz, the letter of aoknowiedgment 
^veu by the defenders to the pur- 
suers, did not constitute either a bill 
of la^g ** or •• similar documents of 
title *• within Art. 1 (6) of the Schedule 
to the Act, & ( / ) that, the issue of a 
bill of lading not being within the 
contemplation of the parties to the 
contract, the contract could not 
reasonably ))0 described as Cf>vered ** 
bv a bill of lading within the meaning 
oi Art. 1 (6) ; Sc, accordingly, that 
defenders were entitled to contract 
out of liability tor loss resulting from 
their vessel's unseaworthiness without 
reference tc the Act ; Sc action dis- 
tnissed.— H ariand & Wolff, Ltd. 
V, BuKNs & Laird Lines, lna>,» U93l] 
S. O. 722.--800T. 
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therefore^ as the barge was unseaworthy 
at the tune when she started on her voyage, 
pltfs* were entitled to recover. — T hompson 
45 Nobbis Manitpactubing Go., Im>. v. 
Akpubjt, P. H., & Go. (1929), 46 T. L. B. 
120; 74 Sol. Jo, 27. 

8070b. Completion of loading. ] — 

SVBNSSONS (0, WHiH.) Travaruaktibbolag 
V. OiAFFB 8.8. Go., No. 2974b, ante, 

3071. Add, Annotation : — ^Refd. Petrofina S. A. of 
Brussels v. Compagnda Italiana Transporto 
OUi Minerali of Genoa (1936), 63 T, L. B. 222. 

3072. Add, Annotation : — ^Hefd. Timm & Son, Ltd. 
V, Northumbrian Shipping Go., [1937] 2 AU 
E. B. 847. 

8073a, .] — ^Under Water Carriage 

of Goods Act, 19i0 (Canada), s. 6, if the 
owner of any ship transporting merchandise 
from any port in Canada exercises due 
diligence to make the ship in all respects 
seaworthy, neither the ship nor the owner 
shall be held responsible for loss or damage 
resulting from faults or errors in navigation or 
in the management of the ship, or fr<^m latent 
defect. Under sect. 7 neither the ship nor the 
owner is liable for loss arismg from dangers of 
the sea or other navigable watcjrs. A ship- 
owner had contracted to carry a cargo from 
Vancouver to Hull, & had arnuiged that his 
ship should call on tiie way at Bt. Thomas 
for the purpose of bunkering. The quantity 
of coal normally required by the ship for the 
voyage to Bt. Thomas was 660 tons, & the ship 
loft Vancouver with 676 tons on board. A 
few days after passing through tlie Panama. 
Canal the captain realised that he had not 
sufiticient coal to reach Bt. Thomas & aticord- 
ingly altered course for Jamaica. While 
proceeding there he struck a reef ^ his vessel 
4c cargo became a total loss. The cargt> 
owners claimed damages, 4c the ship-owner 
contended that (a) tlie ship on leaving Van- 
couver had sufllcient coal k a i)roper margin 
to take her to Bt. Thomas ; (b) there was a 
potential coaling port/ at Colon, & this fact 
must be regarded in fixing the margin : — 
Held : (1) on the facts the shq^ when she left 
Vancouver for Bt. Thomas was not carrying 
a proper margin of coal ; (2) if Colon was to 
be regarded as a coaling port then the stage 
to be considered ivas Colon to Bt. Thomas, 4c 
it was clear on the facts that the sliip when 
it passed Colon had not suJBhcient coal fx) take 
her to Bt. Thomas. — Tjlmm 4c Bon, IjTD. v. 
Norotumbkian Bhipping Co., La^n., [1937] 
2 All E, B. 847 ; 63 T. L. ll, 681 ; 81 Bol. Jo. 
600 ; 42 Com. Cas. 307. 

8089a. — Sailing without mate.l^BxTBNABD 415 

ArGBPvS, Ltd. v. Plater, Bichard 45 Go. 
(1928), 72 Sol. Jo. 603. 

8091* Add, Annotation : — ^Distd, GheUew Naviga- 
tion Co. V, A. B. Appelquist Kolimport A. G, 
(1938), 49 T. L. B. 296. 

8092a. Necessary for admission to port.] 

— A stoamer was chartered to perform a 
Baltic round voyage, the charterparty pro- 
viding as follows : The steamer was to be 
“in every way fitted for ordinary cargo 
service.*' The charterers were to pay all 
“ port charges , . , 4? all other charges 4£ 
expenses whateoever,** except certain speci- 
fied outgoings, which were to be paid by the 
shipowners. The hire was payable by the 
charterers by the month “ 4b pro rota for 


any foaotional part of a month (the days to 
be taken as fractions of a month of 30 days).*' 
On the expiration of the charterparty the 
steamer was to be redelivered “ in same good 
order as when delivered to the charterers 
(fair wear 4; tear excepted).** The steamer 
was ordered to Stockholm, but when she 
arrived she had no measurement certificate, 
as required by Swedish law, 4; the charterers 
had to procure one 45 pay the cost of it. The 
hire began in Aug, 4; lasted twenty-nine days, 
the charterers having paid a mouth*s liire 
in advance. After discharging at Stockholm 
the steamer went to Lulea 4 loaded iron ore, 
which was dropped into the hold from a con- 
siderable height, 4 which was discharged at 
Emden by means of grabs, 4 the bottom of 
the hold was damaged in consequence. In 
an ax^bn. the umpire found that the cost of 
the certificate must be borne by the char- 
terers, that the charterers could get only 
one day's hire back from the shipowners, 4 
that the dama^ to the hold was not fair 
wear 4 tear : — Held : the certificate was not 
a document which the shipowners were bound 
to supply, the charterers were entitled to 
repaj^ment of hire for one day only, 4 the 
umpire was entitled in law to hold tJiat the 
damage was not fair wear 4 tear, 4 therefore 
the award must be upheld on all three points. 
— Chellkw Navigation Co., Ltd. v, A. B. 
Appelquist Koluhport A. G. (1933), 49 
T. L. B. 295 ; 38 Com. Gas. 218. 

8090a. .] — A steamship was chartered 

to proceed to various poi^ in the Biver 
Plate 4 there load a cargo of grain for carriage 
to Hamburg. The shipowners had provided 
bunker coal more than enough to take the 
ship to the loading ports. Some of this coal 
was stowed in a reserve bunker on the port 
side separated fiGm one of the ship's holds 
only by an unprotected steel bulkhead. The 
coal was unfit for the voyage. In this 
respect the vessel was unseawoiiby. Shortly 
after she started on the return voyage a 
serious fire broke out in the port reserve 
bunker. The captain put into a port of 
refuge 4 incurred expense for the benefit of 
ship 4 cargo. In an action by the ship- 
owners against cargo owners for contribution 
towards a general average expenditure defts. 
counterclaimed for damages for injury to 
their cargo owing to the fire. The fire having 
happened without the actual fault or privity 
of pltfs. : — Held : (1) by virtue of Merchant 
Shipping Act, 1894 (c. 60), s. 602, which 
relieved pltfs. from liability for loss of or 
damage to the cargo, they were entitled to 
gener^ average contribution ; (2) notwith- 
standing the unseaworthiness of the ship, 
pltfs. were not liable for loss of or injury to 
tihe cargo. — Louis Dreyfus 4 Co. v, Tempus 
Shipping Go., [1931] A. G. 726 ; 100 L. J. K. B. 
673 ; 145 L. T. 490 ; 47 T. L. B. 642 ; 76 Sol. 
Jo. 664 ; 36 Com. Cas, 318 ; 18 Asp. M. L. C. 
243, H. L. ; affg,f 8. C. sxib nom, Tempus 
Shipping Co,, Ltd. v, Louis Dreyfus 4 Co.t 
Ltd.. [1931] 1 K. B. 196, O. A. 

AnnotaUf/n : — ^Aeto (1) Bei4. Haln S. S. Co. ■», Tate 4 Lylo, 
Ltd., (1936] 9 All E. R. 597. 

3099b. .] — ^Fiumaka Society Di Navi- 

GA2IONE V. Bunge 4 Co,, Ltd., No. 4813a, poH. 

d099c. .] — Timm 4 Son, v. 

Northumbrian Shipping Go., Ltd,, No. 
3073a, ante. 
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8l00« AMid* Aji%noUtiions : — R0td* Poi^man & Sllams 
V. Federal' Steam Navigation Co,, [1928] 2 
K« B. 424 ; Gosse Millerd v, Canadian 
Govemment Mei'chant Marine, The Canadian 
Highlander, [1929] A. C. 223. 

8107* Add* AnfwtixtioTis — CJonsd* Calico Printers* 
Afisocn., Ltd. v, Barclays Bank (1931), 146 
L. T. 61, Reid. The Hayle, [1929] P. 276 ; 
Svenssons (C. Wilh.) Travaruaktiebolag v. 
Oliffie S.S. Co. (1931), 37 Com. Cas. 83; 
Petrofina S. A. of Brussels v. Compagnia 
Italiana Transporto Olii Minerali of Genoa 
(1936), 68 T. L. B. 222. 

3108. Add, Annotation : — Consd. Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 

8110a. Flour — Insufficient ventilation ol 

holds. H>Thb Ebio Botb, No. 3069b, ante. 

3110b. Oil — Cleanliness of tanks.] — Rcsps. 

chartered a steamer from applt. shipowners 
for the carriage of a cargo of oil. The charter- 
party contained the following clauses : 
‘^1. The steamer being tight staunch & 
strong & every way flitted for the voyage, 
& to be maintained in such condition dxiring 
the voyage, perils of the sea excepted. . . . 
16. The captain is bound to keep the tanks, 
pipes & pumps of the steamer always clean. 
... 27. Steamer to clean for the cargo in 
question to the satisfaction of charterer's* 
inspector.*’ The tanks were inspected on 
behalf of the charterers, & the cleaning sug- 
gested by the inspector having been carried 
out by the master, the ship was accepted by 
the charterers as fit to load. Some portion 
of the cargo became damaged by dis- 
coloration, for which the charterers sought to 
make the shipowners responsible. There 
was no negligence by the shipowners or their 
servants in making the vessel fit to carry 
the cargo & the master took all reasonable 
steps to make the tanks clean & fit for that 
purpose. The cause of the damage was not 
(established : — Held: clauses 1 &16 contained 
an express warranty of seaworthiness that 
the ship was lit for the particular cargo ; the 
shipowners were not relieved from liability by 
clause 27, which was superadded to the 
chai'terpairty for the purpose of the 
charterers ; & that the shipowners were 

accordingly liable to the charterers. — P et^- 
FiNA 8. A. OF BnussEtiS V, Compagnia 
Itauana Tbanspokto Oui Mineuau of 
Genoa (1937), 63 T, L, K. 650 ; 42 Com. Oas. 
286, C. A. 

3114. Add. Annotation: — Consd. Svenssons (0. 
Wilh.) Travaruaktiebolag v. Olifte S.S. Co. 
(1931), 87 Com. Oas. 83. 

3114a. .] — Svenssons (C. Wieh.) Tra- 

VAEtTAKTIBBOIAG V. OUFFB S.S. Co., LtD., 
No. 2974b, ante. 


VoL OaiM SlOO-SlSSa. 

3118. Add. Annotations : — ^Apid. Firemen’s Fund 
Insoe. V. Western Australian Insce. A Atlantic 
Insce. (1927), 138 L. T. 108. Consd. Cos- 
mopolitan Shipping Co. (Inc.) v. Hatton dc 
Cookson, Ltd. (Liverpool) (1929), 143 L. T. 
296 ; The Kite (1933), 49 T. L. R, 626. Reid. 
Hall V. Brooklands Auto-Hacing Club (1932), 
48 T. L. R. 646; The Arpad (1934), 60 
T. L. R. 605 ; Paterson S.S., Ltd. v, Canadian 
Co-operative Wheat Producers, Ltd,, [1934] 
A. C. 538. 

3124. Add. AnnoicUion : — ^Refd. The Touraine, 
[1928] P. 68. 

3125a. Absence of shifting boards.] — ^Applts., 
Swedish shipowners, chartered a steamer to 
resps. The charterparty provided {inter alia) 
that the steamer was “ every way fitted to 
carry bulk & general cargoes,*’ that the 
owners would mainttiin her in a thoroughly 
efficient state in hull, machinery & equip- 
ment for & during the service, with dun- 
nage, mats, shifting boards (as far as on 
board),” & that the charterei's should provide 
&/ pay for coals . . . “ all other charges & 

expenses whatsoever appertaining to the 
cargo.” When the steamer was delivered tx) 
the charterers she was not fitted with shifting 
boards. During the currency of the charter- 
party she. was employed to (^arry grain in 
bulk, & it was necessary that shifting boards 
should be provided for the grain to be carried 
in safety. The carriage of cargo of that 
description was contemplated by the charter- 
pai'ty. A dispute arose between api>lts. & 
resps. as to which of them should bear the 
cost of providing the necessary shifting 
boards ; the dispute was referred to arbn. & 
the arbitrator awarded, subject to the opinion 
of the ct. on a special case, in favour of 
resps. The special case was argued before 
Lewis, J. ; he confirmed the award, & applts. 
now appealed to the Ot. of Appeal. Their 
Ix>rdshii>8 dismissed the appeal : — Held : 
(1) as the voyage was one of the class con- 
templated by the charterparty & could not 
be safely made without shifting boards tlie 
obligation to x>i’ovide shifting boards was 
laia upon the shipowners by the provision 
in the charterparty that the steamer was 
” every way fitted to carry bulk . . , 
cargoes ” ; (2) the provision in the cliartfjr- 
y)arty that the owners would maintain the 
steamer with shifting boards “ as far as on 
board ” could not diminish the primary 
obligation of the shipowners to have the 
steamer every way fitted to carry bulk 
cargoes ; (3) the provision of shifting boards 
was part of the duty of the shipownei’s &; 
was not an expense “ appertaining to the 
cargo ” for which by the charterparty the 
charterers were liable ; (4) shifting hoards 

were part of the equipment of the steamer & 


PART VII. SECT, 6. SUB-SECT. 1.— 
D. (b) Ui. 

3111 iv, — The nogUgent 

& improper stowage of a cargo of corn 
by failure to provide proper shifting 
boards renders a ship unseaworthy, — 
Be Unub Shipping Oo., [1937] 2 
I). L. R. 239.— CAN. 

sg. WhtU amounia to in^oper^ stow- 
age — Wheat in InOh-^Lack of shtmng 
hoardte.l— Wheat was shipped under a 
hill of lading which incorporated the 
Water-Carriage of Goods Act, K. S.. 
1927. o. 207. In the oourse of the 
voyage the ship stranded during a 


gale, & the wheat was lost in eon- 
seguenoe. In an action for damages 
hy the owners of the wheat agahost the 
shipowners, the trial Judge & the 
appellate ot., ooncurrently found 
(a) that the ship was unseaworthy In 
that the wheat was loaded in bulk 
without shifting boards or other 
precaution to keep It from shifting, & 
that the shipowners had not exercised 
due diligence to make her seaworthy ; 
Sc (2) that this unaeaworthlness was the 
cause of the loss, in the sense that the 
master had been apprehmislve that the 
wheat, so stowed, would shift if he 
were to put the ship upon her proper 

27 


course, os that would involve putting 
her in the trough of the sea. Sc that 
for that reason he did not do so, 
whereas if she had taken the proper 
oourse she would have avoided the 
shoal upon which she stranded : — 
Held: the findings were findings of 
fact being concurrent, should not be 
disturbed ; Sc upon them the ship- 
owners were liable under sects. 4 Sc 7 
of the above Act. — ^P aterson Stkam- 
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if the owner® had not provided them they 
would have broken the overriding warranty 
of seaworthiness. — BIcoeex Aktiebolaget 
Unda V, BtJEDON Co., I/TD. (1937), 42 
Com. Cas. 239. 

3126. Add, Annotation : — ^Refd. Barrett v, London 
General Insm»ance Co., [19361 1 K. B. 238. 

3128a. *]—C08M0P0LITAK SHIPPING Oo. 

(Inc.) V. Haiton Ooosdson, Ltd. (Livisr- 
POOL), No. 3069a, ante, 

8129. Add, Annotation ^Gonsd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton dn Cookson, 
Ltd. (Liverpool) (1929), 148 L. T. 290. 
Refd. Tate & Lyle, Ltd. v, Hain 8.S. Co. 
(1934), 151 L* T. 249, 

3140. Add. Annotation : — ^Refd. Kulukundis v, 
Norwich Union Fire Insurance Society, 
[1936] 2 AU E. B. 242. 

8161. Add, Annotation : — Aa to (2) Refd. Foscolo 
Mango & Co. v. Stag Line. Ltd., [1931] 2 
K, B. 48. 

8162a. Within Carriage of Goods by Sea Act, 

1924 ( 0 . 22), Sched., Art. IV., r. 4]. — A cargo 
of coal was loaded on defts.* steamship, the 
at Swansea, for carriage to Constantinople 
under bills of lading, which gave the ship- 
owners “ liberty ... to call at any ports in 
any order, for bunkering or other purposes, 
... all as part of the contract voyage.” 
The shipowners were exempted by the bills 
of lading from liability for loss due to perils 
of the seas. The 1, was fitted, in the interests 
of the shipowners, with a superheater, & 
when she started from Swansea she had on 
board two engineers, who were there to 
observe whether the superheater was working 
efficiently. It was intended that these two 
engineers should be landed with the pilot i 
at Lundy, but when the vessel reached that { 
island no satisfactory trial of the super- 
heater having been obtained, the two 
engineers remained on board, & were, later, 
landed in St. Ives Bay. In proceeding there, 
& for some time after leaving there, the I, 
was off the u^ual route. Shortly after 
resuming her voyage from St* Ives Bay & 
before she had returned to the usual route 
the I, stranded on the Cornish coast, & both 
ship Aj cargo were lost. In an action in 
respect of the loss of the csui'go : — Held : 
(1) the departure of the /, from the contract 
route did not come within the liberty given 
by the bills of lading ” to call at any ports 
in any order, for bunkering or other pur- 
poses,” as the words ” or other purposes ” 
must be construed ejuadem generis with the 
word bunkering,” A as meaning the calling 
at a port for some purpose hainng relation 
to the contract voyage ; (2) the deviation 
was hot a ” reasonable deviation ” within 
Art. IV., r. 4, of Sched. to Carriage of Goods 
by Sea Act, 1924 (c. 22). 

In considering whether a deviation is 
” reasonable ” within Art. IV., r. 4, the 
interests to be considered are those of the 
parties to the contract adventure, A this 
may include consideration of the position 
of the underwriters {per SceuTton, L.J.). 

The words reasonable deviation ” mean 
a deviation whether in the interests of the 
shipowner, or the cargo owner or both, to 
which no reasonably minded cargo owner 
would raise any objection {per Gbjsbr, L.J«). 


The reasonableness of a deviation must 
depend upon what would be contemplated 
reasonably by both parties to the contract 
adventure, having regard to the exigencies 
of the route, known or assumed to be Imowh 
to both parties (per Subsseb, L.J.}. 

(3) As the Act of 1924 has not altered the 
former rule whereby any unauthorised 
deviation ^om the contract route has the 
effect of displacing the exemptions in favour 
of the shipowners contained in the contract 
of carriage, the exemption from liability in 
respect of loss due to perils of the seas did 
not protect the shipowners ; (4) the ship- 
owners were liable in damages, the measure 
of which was the value of the coal at Con- 
stantinople if it had been delivered there in 
due course. — Foscolo, Mango A Co., Ltd. 
V, Stag Linb, Ltd., [1931] 2 K, B, 48 ; 100 
L. J, K, B. 421 ; 146 L. T. 146 ; 47 T. L. R. 
278 ; 86 Com. Cas. 213 ; 16 Asp. M. L. C. 
210, C. A. ; affd.^ auh nom. Stag Line, Ltd. 
V, Foscolo Mango A Co., Ltd., [1932] A. C. 
328 ; 146 L. T. 305 ; 101 L. J, K, B. 165 ; 
48 T. L. R. 127 ; 76 Sol, Jo. 884 ; 37 Com. 
Cas. 64 ; 18 Asp. M. L. C. 266, H. L. 


Annotations : — As to (1) OonBd. Lazard Bros. 3c Co. v. Brooks 
(1932), 57 Com. Cas. 224. Held. Tate Sc Lyle, Ltd. v, 
Haln S.S. Co. (1934), 151 L. T. 249. 


S162b, Order to proceed to further port of loading 
not received by master — Return on receipt of 
wireless order.] — IIain S.S. Co., Ltd. v. 
Tatk a Lvids, Ltd., No. 3194a, post. 


8163. Add, Annotations : — Refd. Foscolo, Mango A 
Co. V. Stag line, Ltd., [1931] 2 K, B. 48; 
Haynes v. Harwood, [1936] 1 K. B. 146; 
Tate A Lyle, Ltd. v. Hain S.S. Co. (1934), 151 
L. T. 249. 


3165. Add, Annotation : — Generally ^ Refd. Stag 
line, Ltd, v, Foscolo Mango A Co. (1931), 
48 T. L. R. 127. 

3169. Add, Annotation : — Refd. Foscolo Mango A 
Co. v. Stag Line, Ltd., [1931] 2 B. 48. 

3170. Add, Annotaiione : — Aa to (1) Refd. Cos- 
mopolitan Shipping Co. (Inc.) v, Hatton A 
Cookson, Ltd. (Liverpool) (1920), 143 L. T. 
296 ; Paterson S.S., Ltd. v, Canadian Co- 
operative Wheat Pioducers, Ltd., [1034] A. C. 
538 ; Tate A Lyle, Ltd. v, Hain S.S. Co, 
(1934), 161 L. T. 249. As to (2) Held. Akt. 
Ocean v, Harding, [1928] 2 K. B. 371 ; Tem- 
pos Shipping Oo. v, Louis Dreyfus A Co.. 
[1931] 1 K, B. 196. 

3172. Add. Annotations : — Consd. Hain S.S. Co. v, 
Tate A Lyle, Ltd., [1936] 2 All E. 11, 597. 
Refd. Frenkel v, McAndrews A Co,, [1929] 
A. C, 545 ; Foscolo Mango A C’o. v. Stag 
Line, Ltd,, [1931] 2 K. B. 48; The Torm 
(1932), 101 L. J. P. 44 ; ConnoUy Shaw, 
Ltd. V. Nordenfjeldske 8.8. Co. (1934), 60 
T. L. R. 418; The Njegos, [19361 P. 90; 
Reardon Smith Line, Ltd. v. Black Sea A 
Baltic General Insurance Co., Ltd, (1937), 42 
Com. Cas. 332. 

3174. Add, Annotation : — Refd* Connolly Shaw, 
Ltd. V. Nordenfjeldske S.S. Oo. (1934), 60 
T. L. R. 418. 

3175. Add^ Annotations : — FoUd« Frenkel v, Mo- 
Andrews A Co., [1920] A. C. 646. Refd. 
Reardon Smith Line, Ltd. t). Black Sea A 
Baltic General Insurance Co. (1937), 42 Com. 
Caa. 332. 



3176* Add. Annotations : — Consd. Frenkel v. Mo- 
Andrews Oo., [1929] A, C. 645 ; Hain 
S.S. Co. V. Tate & Lyle, Ltd., [1980] 2 All 
F. B. 697. Befd. Akties Steam v, Arcos, 
Ltd^ Akties Bruusgaard v, Arcos, Ltd. 
(1933), 39 Com. Cas. 158 ; A/S Ileudal 
Arcos, Ltd., [1937] 3 All E. K. 577. 

8177. Add. Citations : — affd. [1929] A. 0. 545 ; 98 
L. J. K. B. 389 ; 141 L. T. 33 ; 45 T. L. B, 311 ; 
34 Com. Oas. 241 ; 17 Asp. M. L. 0. 682, H, L. 

Add. Annotations : — Held. The Torn! (1932), 
101 L. J. P. 44 ; Beardon Smith Line, Ltd. v. 
Black Sea A Baltic General Insurance Oo. 
(1937), 42 Com. Cas. 332. 

$179. Add. Annotations : — Consd. ilain S.S. Co. v. 
Tate & Lyle, Ltd., [1936] 2 All B. B. 697. 
Refd. Beardon Smith Lino, Ltd. v. Black Sea 
& Baltic Gr3neral Insurance Co. (1937), 42 
Com. Cas. 332. 


8179a. For bunkering or other pur- 

poses ** — Construction ejusdem generis.] — 
Foboolo, Mango & Oo. v. Stag Line, Ltd., 
No. S162a, anie. 

8179b. Purpose relating to contract 

voyage.] — Foscolo, Mango & Co., Ltd. v. 
Stag Line, Ltd., No. 3162a, ante. 

3179c. No frustration.] — ^A clause in a 

bill of lading covering lemons sliipped at 
Palermo for London provided : “ Nothing 

in this bill of lading (whether written or 
printed) is to be read as an engagement that 
the said carriage shall bo performed directly 
or without delays, the ship is to be at liberty, 
either before or after proceeding towai’ds the 
port of delivery of the said goods, to proceed 
to or return to & stay at any ports or places 
whatsoever (although in a contrary direction 
to or out of or beyond the route of the said 
port of delivery) once or of toner in any order 
backwards or forwards for loading or dis- 
charging cargo passengers coals or stores or 
for any purpose whatsoever whether jn 
relation to her homeward voyage or to her 
outward voyage or to an intermediate 
voyage, & all such ports places & sailings shall 
be deemed included within the intended 
voyage of the said goods.*’ The vessel 
debated to Hull before going to London, but 
the deviation did not affect the condition of 
the lemons. In an action by indorsees of the 
bill of lading against the shipowners for delay 
in delivery, pltfs. alleged that they had 
suffered damage by a change in the market 
conditions during the interval ; — : as 
the purpose of the voyage — namely, the 
carriage of a perishable cargo to London — 
was not frustrAted, the action failed. — Con- 
nolly Shaw, Ltd. v, Nordbnfjeldske S.S, 
Oo. (1934), 60 T. L. B. 418 ; 78 Sol. Jo. 430. 

AnnotcAitm : — ^Refd. Ilea>rdon Smith Line, Ltd. v. Black Sea 
Sc Baltic General Insurance Co. (1937), 42 Com. Cas. 332. 

8186. Add. Annotation: — As to (1) Consd. Hain 
S.S. Oo. V. Tate & Lyle, Ltd., [1936] 2 All 
F. B. 597. 

8188. Add. Annotcations ; — As to (1) Apld. Oanadian 
Pacific By. v. Kelvin Sloping Oo. (1927), 
138 L. T. 369. Generally y Refd, Akties Steam 
V. Arcos, Ltd., Akties Bmunsgaard v. Arcos, 
Ltd. (1933), 39 Oom. Oas. 158 ; A/S Kendal 
v. A^>cos. Ltd.. [1987] tS All B. B. 677, 


31Q3II By peyjl pt the sea.] — ^F osoolq 

. & ppti Btp, «?. Stag Une, Lth., No. 

3i62a, ante. 


Vd. XLI.~r-8hipping. Oases 8178— J81S. 

8198b. Measure of damages. 

Mango & Oo., Ltd. v. Stag Line, 

No. 3162a, anie. 

3194a. Liability of indorsees of bills of lading — 
General average contribution.}— By a charter- 
party a firm, having sold sugar to resps., 
chartercid appli.’s steamer T. to load the 
sugar at two ports in (’uba & at one port in 
Han Domingo “ as ordered.” The charterers, 
by notice to applts.* agents in New York, 
specified two loading points in Cuba & one 
in San Domingo. Tho T. loaded sugar at 
the first Cuban poH & wa>s sent on by the local 
agents of the charterers to the second Cuban 
port. A cablegram directing the steamer to 
call at a loading i)ort/ in Han Domingo was not 
delivered to the master, who therefore left 
Cuba for home with a considerable cargo 
space unoccupied. Shortly afterwards the 
steamer Avas recalled by wireless & ordered 
to go to the loading port in Han Domingo 
where she completed loading. On leaving 
Han Domingo on the homeward voyage the 
T. stranded & was badly damaged. The 
' sugar had to be discharged & part of it was 
lost, l^he cargo was brought home in another 
steamer, & to obtain possession of ii resps. 
signed a Lloyd’s average bond under which 
they wcu‘e required to deposit £9,500 to cover 
an adequate proportion of general average 
charges. The present resps., indorsees of the 
bills of lading, brought an action against the 
present applts. claiming the return of their 
deposit un(i(?r the bond, & a declaration that 
they were not liable to contribute in general 
average in respect of the Cuban sugar, on the 
ground that there had been an unjustified 
deviation from the chaHerparty voyage. 
Applts. (jounterclahned for proper contribu- 
tion in general average for the balance of 
freight ; — Held : although there was an 
unjustified deviation it w^as waived by the 
charterers, & thc=> chaHerparty thus remained 
in force ; resps., as indorsees of the bills of 
lading, were not pei*sonally liable to con- 
tribute to the general average loss as they had 
not waived the deviation ; but as the general 
average contributions were chargeable on the 
goods, & applf s. gave up their lien in con- 
sideration of I'esps.’ undertaking in the bond 
to make the proper contribution in general 
average resps. w^ere bound by the bond to 
make such contributii^n ; there was no 
implied obligation to pay the balance of 
freight. — Hain H.H. Co., Ltd. v. Tate & 
Lyle, I/rD., [1936] 2 All B, B. 597 ; 155 
L. T. 177 ; 52 T. L. li. 017 ; 80 HoL Jo. 687 ; 
41 Com. Cas. 350, II. L. 

AfmatMion : — ^Refd. A/S Eendal v. Arcos, Ltd., (1937] 3 
All E. ft. 677. 

3199. Add. Annotation: — As to (1) Refd. The 
Adriatic (1931), 47 T, L. B, 638. 

3201. Add. Annotation : — Refd* The Adiiatio 
(1931), 47 T. L. B. 638. 

3207. Add. Annotation : — Refd. The Arpad (1934), 
50 T. L. B. 506. 

3208. Add. Annotation : — Refd. The Ai'PAd (1934), 
60 T. L. B. 505. 

3219. Add. Annotations : — Refd. Oarras v. London 
Sc Scottish Assurance Corpn., Ltd., 11936] 1 
K. B. 291 5 Kulukundis v. Norwich Upion 
Fire Insurance Society, [1936] 2 All E. B, 
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8220, Add. Annotations : — Botd* Carras v. London 
& Scottish Assurance Corpn., Ltd. (1936), 40 
Com. Cas. 288 ; Kulukundis v. Norwich 
Union Fire Insurance Society, [1936] 2 All 
E. R. 242. 

8224, Add. Annotation : — Refd, Ylassopoulos v. 
British & Foreign Marine Insce. Co., [1929] 
1 K. B. 187. 

3287. Add. Annotation : — Refd. Paterson S.S., Ltd. 
V. Canadian Co-operative Wheat Producers, 
Ltd., [1934] A. C. 538. 

8245. Add. Annoiaiion : — ^Retd. Tempus Shipping 
Co. V. Dreyfus & Co.. [1931] 1 K. B. 195. 

3269. Add. Annotation: — Refd. Monk v. Warbey 
(1934), 151 L. T. 100. 

8286. Add. Annoiaiion: — As toil) Refd. Frenkel t;. 
MacAndrews & Oo. (1929), 17 Asp. M. L. 0. 582. 

8293. Add. Annotation : — Refd. The Vectis, [1929] 
P. 204. 

8301. Add. Annotation : — As (1) Refd. Carras v. 

London Scottish Assurance Corpn., Ltd., 
[1936] 1 K. B. 291. 

3846. Add. Annotations : — Refd. Broken Hill Pro- 
prietary Co. V. Latham (1932), 49 T. L. R. 
137 ; Nihalchand Navalchand v. McMuUan, 
[19341 1 K. B. 171 ; The Njegos, [1936] P. 90. 

3895. Add. Annotation: — ^Refd. Norwich Union 
Fire Insurance Society, Ltd. v. Price, Ltd., 
[1934] A. C. 465. 

8449. Add. Annotations : — As to (2) Refd. Ellis v. 
Stenning (John) & Son, Ltd. (1932), 101 
L. J. Ch. 401 ; Freshwater v. Bulmer Rayon 
Co., [1933] Ch. 162. 

.8471. Add. Annoiaiion: — As to (3) Refd* The 
Varing. [1931] P. 79. 

8503. Add. Annotation : — Consd. Axel Brostrom 
& Son V. Louis Dre 5 ^s & Co. (1932), 38 
Com. Cas. 79. 

8504. Add. Annoiaiion: — As fo (1) Refd* Foscolo 
Mango & Oo. v. Stag Line, Ltd., [1931] 2 

B. 48. 

8511* Add. Annotation : — Consd. Axel Brostrom 
& Son V. Louis Dreyfus & Co. (1932), 38 
Com. Cas. 79. 

3514* Add. Annotation: — As to (1) Consd. Axel 
Brostrom & Son v. Louis Dreyfus & Co. 
(1932), 38 Com. Cas, 79. 


8516* Add. AnnotaUon : — Consd* Axel Brostrom 
& Son V. Louis Dreyfus ^ Co. (1932), 38 
Com. Cas. 79. 

8517a. Port requiring tug assistance — No tug 
assistance available*] — A charterparty pro^ 
vided that the charterers might order the 
chartered vessel to dischar^ at two or three 
safe ports in the United Kingdom or else* 
where within certain defined limits. The 
charterers ordered the vessel to Liverpool for 
part discharge &; there ordered her to pro* 
ceed to Londonderry for further discharge. 
Owing to her size she could not pass safdy 
up the narrow & winding channel to London- 
derry without tug assistance. No tugs were 
kept at Londonderry & the shipowners had 
to procure a tug from Glasgow to enable 
the vessel to reach her disch^mng berth, 
after her discharge was completed had to 
procure another tug from Glasgow to enable 
her to leave. The shipowners claimed to 
recover from the charterers the cost of tug 
assistance so procured, on the groimd that 
as the chartered vessel could not reach 
Londonderry without tug assistance & no 
such assistance was procurable locally 
Londonderry was not a safe port within the 
charterparty. The claim was referred to 
arbn., & the arbitrator awarded, subject to 
the opinion of the ct. on a special case, in 
favour of the shipowners : — Held : confirm- 
ing the award, if tug assistance was required 
to enable the chartered vessel to reach her 
discharging port no such assistance was 
obtainable at the port itself, that port, as 
regards that particular vessel, was not a 
safe port wittdn the charterparty. — Axel 
Bbostrobc & Son v, Louis Dreyfus A; Oo. 
(1932), 38 Com. Cas. 79. 

3555* Add. Annotation : — As to (3) Refd. Hain 
S.S. Co. V. Sociedad Anonima Comercial de 
Emortacion e Importacion (1934), 151 L. T. 
306. 

8601a. Two ports of discharge — ^Vessel to be left 
Mn seaworthy trim’* — Construction*] — ^A 
clause in a charterparty provided : ** If the 
vessel is destined for two ports of discharge A 
the master is not so informed at the time of 
loading so as to enable him to arrange the 
stowage it is agreed that the vessel is to be 


PART VII. SECT. 6, SUB-SECT. 8.— 
B. (b). 

■q. Exemption from liability in 
lioTuerman'a eoniraa — Inclusion in con- 
tract between shipowner ifr eargo oumer.) 
— An action of damaees was brought 
by the owners of a cargo against a 
shipping CO., who hcd contracted to 
cany a consignment of grit A shot at 
a through rate from Aberdeen via 
Newcastle to Boston, U.S.A. It was 
understood that the cargo would be 
taken by coasting steamer as four as 
Newcastle, where it would be tran- 
shipped to a vessel of defenders for 
carnage to Boston. The contract be- 
tween the parties was based upon 
Shipping InstruotionB, containing this 
clause : — All goods awaiting ship- 
ment are received A carried subject 
... to the conditions ... of any 
. . . persons by whom the goods may 
be oonveyed.** During transhipment 
at Newcastle the goods were placed on 
board a lighter, where they were 
damaged through being left uncovered 
in heavy rain. The Ughterman had 
aocepted the goods from defenders 
under a contract, the terms of which 
exempted him mm liability tor his 
servants* negligence : — Bdd : the 


clause quoted from the Shipping In- 
structions applied during we tran- 
fblpment of the goods by means of 
the l^hter, A its effect was to import 
mw the oontxact between pureuers A 
defenders the exemption from UabilRty 
contained in the lighterman’s oondi- 
tions of carriage. — ^Abbbdsbn Gbit 
OO.^^ e.^ I to jER MA N’S Wmon Linb, 
fl938J S, O. 9.-5C0T, 


PART VU. SECT. 7* SUB-SECT. 2.~B 

td. “ Customary berth ** — Bert} 

^ 


OCOnA FERTILIZER CO., LTD. t 
S.S. '* Nid^ •* (Can.), [1925] 8 D. L. B 
184. — CAN, 


PART VIL SECT, 7. SUB-SECT. 4.-^B. 

8689 V. ,1 — A cargo was 

shi]^d during the war from Archangel 
J? consignee named in 

the bill of lading was^e War Office. 
On the of the ship at Dundee 

no bill of lading was presented to the 
ship 8 as^te, who, aooordingly, ware- 
houi^ toe goods to await tlie arrival 
of the bUL Thereafter, as the result 
between toe agents A 
a third party, toe agents, after obtain- 


ing from him a letter of gruarantee A 
indemnity which was In favour of 
themselves only, delivered toe cargo 
to him without insisting on toe pro- 
duction of the bill of lading. On 
Sept. 18, 1918, toe third party sold 
the goods to toe War Office A retained 
toe price, A afterwards became bkpt. 
In an action at the instance of toe 
owners against toe agents for delivery 
of the cargo or, alternatively, for pay- 
ment of the price of the goods : — STela : 
toe agents were liable to the owners 
lor toe loss that had been sustained, in 
respect that they oould have Justified 
their action only by showing that they 
had aoted on the authonty of the 
owners or of the War Office. — ^E olbin 
(A. S.) A Sons v. EnmEAR (W.) A Oo., 
EoLBiN (A. SJ A Sons v . united 
Sbippinq Oo., Ltd., 11931] S, 0. 128, 
H. L.— BOOT. 

PART VIL SECT. 7. SUB<*SBCT. 6.— A. 

3590 IL .1— Under a 

contract for trmigter of gmm, delivery 
must be aooording to toe bills of lading 
A toe customs of toe port of delivery. — 
PATERSON S.S. Qo. V. OONTOTJENTAL 
Gium Oo., 11985] 8 h. L. B. 871.— 
CAN* 
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left in eeawoithy trim to proceed between 
portB of discharge ** — Held : the informa* 
tion given to the master at the port of loading 
was not sui^cient to enable him to stow a 
cargo of grain so that the expense of bagging 

g art of the cargo left on board after unload- 
ig at the first port of discharge could be 
avoided, the bagging being rendered necessary 
by the terms of Sched. 18 of Merchant Ship- 
ping Act, 1894 (c. 60), & Board of Trade 
regulations ; the words “ in seaworthy trim 
meant that after discharge at the first port 
the steamer must be left in a condition in 
which she could safely meet the perils of the 
sea on her passage to the second port of dis- 
charge & not simply in the condition of riding 
level in still water ; & the shipowners were 
entitled to recover from the charterers the 
cost of bagging so as to leave the vessel in 
seaworthy trim,” but not the cost of 
emptying the bags at the second port. — 
Britain S.S. Co., Ltd. v. Louis Dreyfus & 
Co. OF New York (1936), 61 T. L. R. 307 ; 
79 Sol. Jo. 196. 

3604. Add. AnnotaMons : — DIstd. Dampselskab 
Svendborg v. L. M. & S. Ry. Co. (1929), 141 
L. T. 621. Consd. The Varing, [1931] P. 
79. Refd. Smith, Hogg v. Bamberger (1928), 
97 L. J. K. B. 726 ; Dalgliesh S.S. Co. v. 
Williamson & Son, Ltd. (1985), 40 Com. Cas. 
312, 

8600. Add. Annotation : — Apld, Leeds Shipping Co. 
V. Duncan Fox & Co. (1932), 37 Com. Cas. 213. 

3611a. Bagging bulk cargo.] — ^Applts., pltfs. 

in the action, were tlio owners of a cargo of 
Egyptian cotton seed shipped in bulk from 
Alexandria to Southampton in a steamer 
belonging to resps. At Southampton the 
docks were owned by the Southern Ry. Co., 
who did the whole of the work of discharge. 
The co. refused to allow the cargo to be dis- 
charged unless it was put into bags in the 
hold so that the bags could be raised by the 
ship’s tackle & placed on a weighing machine 
on deck before being swung ashore. As it 
was impossible to deliver the cargo in any 
other way the captain of the steamer in- 
structed the railway co. to have it bagged, & 
the cargo was accordingly delivered in bags. 
A dispute arose between applts. & resps. as 
to whether the ship or the receivers must 
pay the cost of bagging. Applts., as re- 
ceivers, brought this action to recover the 
cost from resps., & MacKinnon, J., by whom 
the action was tried, gave judgment for resps. 
Applts. now appealed to the Ct. of Appeal ; 
Held: allowing, the appeal, although as between 
a shipowner & a receiver the shipowner is 
entitled to deliver a bulk cargo over the 
ship’s rail by any reasonable means, in this 
particular case it was impossible owing to the 
requirements of the port authority to deliver 
otherwise than in bags, & the captain, finding 
that he could not perform the ship’s duty to 
deliver the cargo over the ship’s rail in any 
other way, gave instructions to the port 
authority to put the cargo into bags. Those 
instructions were given on behalf of the ship, 
& resps, must therefore pay the cost of 
bagging.-— British Oil & Cake Mills, Ltd. 
V. Moor Line, Ltd. (1936), 41 Com. Cas. 63, 
C. A. 


8630. Add. Annotaiion : — Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
I K. B, 470. 

3623a. Provision of lighters with men willing to 
perform work.] — Pltfs. were the owners of 
timber shipped on defts.’ steamer for de- 
livery at the port of London. The bills of 
lading incorporated the terms of a charter- 
party in Baltwood form, clause 15 of which 
provided : — “ The cargo shall ... be dis- 
charged by the vessel in the customary 
manner as fast as the vessel can deliver 
during the ordinary working hours of the 
port on to the quay &/or into lighters &/or 
craft dc/or rafts dc/or wagons &/or on to 
bogies & thereon stowed &/or stacked as 
customary at the port of discharge, the con- 
signees having the right to select any one 
or more of these alternatives if customary & 
available at the time of discharge.” Pltfs. 
selected customary delivery into lighters, but, 
owing to a strike of lightermen, could not 
supply the men required, &: thereupon defts., 
without notifying pltfs., discharged on to 
the quay on their own responsibility, & pltfs. 
incurred expenses for landing charges & quay 
rent. In an action to recover these expenses ; 
— Held : ( 1 ) pltfs.’ right to insist on discharge 
into lighters ceased when that method ceased 
to be available ; (2) it was not sufficient to 
supply lighters without men ; (3) there was 
no obligation on the defts. to notify pltfs. 
before ^opting the only method of discliarge 
available at the time, & therefore the action 
failed. — Fitzgerald v. Lona S.S. Owners 
(1932), 148 L. T. 160 ; 49 T. L. R. 77 ; 18 
Asp. M. L. C. 364. 

3624. Add. Citation .*—17 Asp. M. L. 0. 305. 

Add. Annotation : — ^Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

3624a. Failure of method selected by consignee — 
Duty to save delay by alternative method.] — 
A steamer belonging to applts., pltfs. in the 
action, was chartered to bring a cargo of 
timber from a Baltic port to the Sun^ey 
Commercial Dock, London. Resp. was the 
indorsee of the bill of lading of part of the 
cjirgo, & the bill of lading incorporated the 
terms of the chartorpariy. By a clause in the 
charterparty resp. had the right to select any 
one or more of a number of possible methods 
of discharge, if available at the port of dis- 
charge, & at the SuiTey (commercial Dock 
there were in fact two methods of discha^e 
which were available — into lighters alongside 
& on to the quay. The steamer arrived in 
the Surrey Commercial Dock in due course, 
& resp. selected the method of discharge into 
lighters. Discharge was thereupon begun, 
but before more than a small part of the 
cargo had been unloaded a strike occuin*ed 
among the lighteimen . discharge into 
lighters became impossible for some weeks. 
Applts. requested the resp. to make arrange- 
ments to take his cargo by the alternative 
method of discharge onto quay, which was still 
possible, but the resp,, for whom the method 
of discharge into lighters was much more con- 
venient, refused to take any steps to have his 
cargo landed. Applts. brought this action to 
recover demurrage or damages for detention 
of the steamer. MacKinnon, J., by whom the 


PART VII. SECT. 7, SUB-SECT. 6.-C. (a), 
o. JReoed. [1028] V. L. R. 188; (1028] Aigus L. R. 152.— AUS. 
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action was tried, decided in favour of reap., 
& applts. now appealed to the Ot. of Appeal. 
The ct. allowed the appeal, on the ground 
that when the method of discharge selected 
by resp. became impossible it was his duty 
under the charterparty to save delay to the 
steamer by making arrangements within a 
reasonable time to have the discharge com- 
pleted by the other method. — R kderiaktib- 
BOLAGET Macedonia v. Biaughteb (1935), 
40 Com. Cas. 227, C. A. 

3634a. Charges for work done beyond delivering 
cargo — Meaning of delivery.]— By a 

charterparty for the carriage of a cargo of 
timber froni the B. to G. it was provided 
(inter alia) as follows : clause 16 : “ For any 
work done by the vessel at the port of dis- 
charge beyond delivering cargo at the ship’s 
rail if delivered by hand, or within reach of 
the ship’s tackle or of the shore crane tackle 
if thereby discharged, the consignees shall 
pay to the shipowner the cost thereof plus 
16 per cent.” : — Held : upon the true con- 
struction of clause 16 of the charterparty 
the vessel had not delivered the cargo until 
it had lowered it into wagons & released the 
attachment to the crane which lowered it. — 
Bampskip Selseab Svbndbobg V, London ' 
Midland & Scottish Ry. Co., [1930] 1 K. B. 
83 ; 99 L. J. K. B. 66 ; 18 Asp. M. L. R. 
27 ; anb nom. Dampselskab Svendbobg v. 
London Midulnd Scottish Ry. Co., 
141 L. T. 621 ; 46 T. L. R. 691 ; sub nom. 
SVENDBORG V. LONDON MIDLAND & SCOTTISH 
Ry. Co., 34 Com. Cas. 359 ; 20 Ry. & Can. 
Cas. 67, C. A. 

Annotation: — Consd. The Varlng, (19311 P. 79. 

3684b. consignee to select method — Right to alter 
method.]— Fitzgerald v, Lona S.S. Owners, 
No. 8623a, ante, 

3634c. “ Delivery from ship’s tackles ” — 
“ Liberty to tranship Right to unload into 
lighters.] — cargo of rice belonging to pltfs. 
was shipped on a. steamship of defts.* line for 
carriage to & delivery at a specified port, the 
bill of lading containing a clause providing 
that the shipment was made “ with liberty to 
transliip,” a clause providing that tlie cargo 
was to be delivered ” from the ship’s tackles,” 
a clause excepting the act of God & perils of 
the seas, &; a clause incorporating the Hague 
Rules. By an’angement between defts. & a 
CO. a practice existed at the port of delivery 
according to which defts. were entitled to 
use for discharging the cargoes of steamers 
of their line a wharf belonging to the co., 
unless the co. required it for one of its own 
vessels, when deAs.’ steamer lay in the har- 
bour, the co. sending lighters to take discharge 
of its cargo & ulUmateily discharging that 
cargo at the wharf. On the arrival of the 
steamship at the port of delivery that wharf 
was not a.vailable, & in accordance with the 
practice pltfs.’ cargo was discharged into 
fighters. While the cargo was stiD in the 
lighters they were sunk in a hurricane & the 
cargo was tetally lost. Pltfs, alleging that 
defts. by discliar^mg the cargo into lighters 
in accordance with the practice had , com- 
mitted a breach of the contract between 
them to which the loss of the cargo was due, 
brought an action against defts. to recover the 
value of the cargo ; — Held : the action failed 
on the following groimds : the practice being 


to the knowledge of pltfs., a general ptaotice, 
applicable at the port of delivery to all 
steamers of defts.* line, must be taken to be 
incorporated in the contract, unless it was 
unreasonable or was excluded by .some 
provision of the bill of lading ; the practice 
was not mreasonable ; the clause in the bill 
of lading allowing liberty to ” tranship,” 
assuming it to be valid, not only did not 
by implication exclude the practice, but 
expressly authorised the discharge of the 
cargo into lighters ; that clause was not 
prevented from being valid by Art. III., 
r. 8 of the Hague Rules or otherwise ; the 
clause in the bill of lading providing for 
delivery from the ship’s tackles did not 
exclude the practice ; there being no other 
clause in the bill of lading which excluded the 
practice, defts., by discharging the cargo into 
the lighters in accordance with the practice, 
had not broken & determined the contract, & 
were therefore protected by the exception 
clause from liability for the loss of the cargo. 
— MaHGELINO GONZATiBZ Y GOMPANIA 8. EN 

O. V, Jambs NotrusK, Ltd., [19361 1 K, B. 
565 ; 106 L. J. K. B. 158 ; 154 L. T. 497; 
80 Sol. .To. 0.8; 41 Com. Cas. 94; 18 Asp, 
M. L. ' 

3634d. Nomination of stevedores.] — A steamer of 
applts., the Ben Line Steamers, TAd., was 
chartered to carry a cargo to certain French 
ports as ordered. Under the charterparty 
the charterers had the right to nominate 
stevedores at the i^orts of loading & dis- 
charging “ providing rates are not higher 
than captain can get the work done by other 
good steveddres.” The charterers’ agents at 
the ports of discharge nominated stevedores 
who were willing to discharge the steamer at 
a rate which was the usual rate prevailing 
at those ports for the discharge of individual 
vessels, but the shipowners had a standing 
contract with other stevedores at those ports 
by wdiich, in consideration of the shipowners’ 
employing those other stevedores for the 
discharge of all the vessels of their fleet, dis- 
charge was effected at a special low rate. 
The shipowners refused to pay the rate 
charged by the stevedores nominated by 
the cbai*terers on the ground that in the 
circumstances prevailing at those ports they 
could get the work done at a lower rate 
within the meaning of the proviso in the 
charterparty. Tile dispute was referred to 
arbn., the arbitrator awarded, subject to 
the opinion of the ot. on a special case, in 
favour of the charterers. The special case 
was argued before Porter, J., who decided 
in favour of the shipowners, & the charterers 
now appealed to the Ct. of Appeal. Their 
Lordships dismissed the appeal, holding that 
there was sufficient evidence to justify the 
conclusion that the shipowners could get the 
work done by other good stevedores at a 
cheaper rate & tiiat the charterers were 
therefore not entitled to nominate stevedores 
to discharge. — ^Ben Line Steamers, IjTd. v, 
OoMPAGNiK Optorg OF Saigon (1937), 42 
Com. Cas. 296, C. A. 

3635. Add^ Annotalim Ootisil. Smith, Hogg v* 
Bamberger (1928), 97 L. J. K. B. 726. 

3642. Add. Annotation: — ^Retd* Lambert v. 1. B« 
OoUirS. (1927), 12 Tax Oas. 1063. 
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onwgea.j-— Oertam cotton goods were carried 

pom Ij- to B., where they were discharged 
mto a lighter. Certain other iron goods^ 
paojced in a wooden case, wore being lowered 
mto the same lighter when the case broke 
& the iron goods fell out into the lighter & 
holea it. Sea«water entered <fe damaged the 
cotwn goods. Under the contract of carriage 
lighterage was to be at the risk of the owners, 
& the provisions of the Carriage of Goods by 
Sea Act, 1924 (c. 22), were also Incorporated. 
The owners Of the cotton goods claimed 
damages from the owners of the ship •.—‘Held : 
( 1 ) if the sea. transit had ended when the goods 
were placed in the lighter, defts. were protected 
by the terms of the bill of lading. The sea 
transit, however, had not ended : the dis- 
charge^ into the lighter was part of the 
operation of discharge from the ship &; was 
not complete as long as there were other goods 
to be discharged into the lighter •, (2) the 
exception relating to loss due to insufficiency 
of packing in Carriage of Goods by Sea Act, 
1924 (c. 22), Art. IV. (2) (w), was wide enough 
to cover the case of the packing of other 
goods, though primarily it would apply to the 
goods themselves that were lost or damaged ; 
(3) on the evidence defts. had shown no 
on the part of themselves or their 
servants &; wore therefore exempt from 
liability under Art. IV. (2) (g). — G oodwin, 
Ferreira & Co., Ltd. v. Lamport & Holt, 
Ltd. (1929), 141 L. T. 494 ; 45 T. L. U. 521 ; 
73 Sol. Jo. 402 5 18 Asp. M. L. 0. 38. 

Annotaiion : — As to (1) Distd. Llndnay Blee Depots, Ltd. r. 

Motor Union Insce. Co. (1930). 46 T. L. R, 572. 


3665a. “ Heversible ” working days — How Inter- 
preted.] — Pltf.. the owner of a mol/or-achooner. 
chatrerod her to defts. to make a number of 
voyages with cargoes of bricks from II., 
in Belgium, to London. The oharterparty 
provided : The cargo to be loaded ^ dis* 
charged together within five reversible work- 
ing days, time to commence from first high 
water at or off loading or dischai'ging berth. 
Charterer is entitled to keep the vessel on 
demurrage not exceeding ten days at the 
rate of la. per net register ton per day 
payable day by day.” On a claim by the 
owner against the charterers, for demurrage : 
— Held : the word “ reversible ” did not 
entitle the charterers to set off days saved 
on one voyage against days lost on another 
voyage under the same charter. — Verben v. 


Anglo-Butch Brick Co. (1927), Ltd. (1929), 
45 T. L. R. 666 ; 73 Sol. Jo. 461, 0. A. 

8668. Add, Annotation to (1) Apld. I^eeds 
Shipping Co. v. Duncan Fox & Co. (1032), 37 
Com. Oas. 213. 

3710. Add, Annotations : — Consd, Anastasia S.S, 
Owners v, Ugleexport Charkow (1933), 149 
L. T, 342 ; Bampskibsselskabet Heimdal v, 
Russian Wood Agency, Ltd. (1933), 148 L. T. 
342. Held. Stag Line, Ltd. v, Foscolo 
Mango & Co. (1931), 48 T. L. R. 127 ; Akties 
Steam v, Arcos, Ltd., Akties Bruusgaard v, 
Arcos, Ltd. (1933), 39 Com. Cas. 168. 

3790. Add. A nnoiation : — ^Reld. Marcelino Gon- 
zalez y (Jorrjpania S. en C. v. James Nourse, 
Ltd., [Umtij 1 K. B. 505. 

3801. Add. Annotaiion: — Held. Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

8816. Add, Annotations : — As to (2) Apld. Finlay, 
James & Co. v, N. V. Kwik II oo Tong, [1929] 
1 K, B. 400. Consd. The AiT)ad (1934), 60 
T. L. R. 605. Held. Foscolo, Mango & Co^ v. 
Stag Line, Lid., [1931] 2 K. B. 48; The 
NjegOH, [193(51 1\ 90. 

3820. Add, Annotations : — to (2) Consd. The 
Edison, [1932] P. 52 ; Simon v, Pawson & 
Leafs, Ltd. (1932), 148 L. T. 154. Refd. The 
Arpad (1934), 50 T. L. R. 605. 

3821a. Value of goods at date of non-delivery — 
Contracts of resale disregarded.]— Pltfs., grain 
merchants of Hull, in Aug. 1930, bought from 
a Gorman iirm 1,000 tons of Roumanian 
wheat at 305, a quarter. “ as per sealed sample 
No. 727,” Sept. /Oct. shipment, from a Black 
Sea port, & immediately resold it under 
advance contracts at BOs. 6d. a quarter. 
The wheat was shipped on defts.* steamship, 
but a portion of it was not put on board until 
Nov., & in consequence the German seller 
bad to take 24s. a quarter for that parcel. 
Deft, shipowners had no knowledge of the 
purchase or resale prices or that the wheat 
Jiad been resold. When the ship arrived at 
Hull in Jan. 1931 , it was found that there was 
a considerable quantity of barley mixed with 
the wheat ; & in an action by pltfs. against 
defts. for non-delivery & conversion Langton, 
J., found that there was a short delivery of 
47 tons & referred the assessment of the 
damages to the registrar. The registrar 
found that there was no market for 
Roumanian wheat “ as per sample No. 727,** 
& that the measure of damages was the price 


FART VII. SECT, 7, SUB-SECT, 6. 

8652 i, Revsd,, 30 8. C. K. 473. 

PART VII. SECT. 7, SUB-SECT. 7.^ 
B. (b) I. 

S666 lil, #)-— A charter-party 
which provided for loading at a dafly 
rate contained a olanee that the 
steamer ^onld employ stevedores 
appointed hy the charterers, but the 
cargo was to be stowed under the 
captain's supervision. Time for load- 
ing was to be reckoned from twenty- 
four hours after the master had given 
written, notice that the steamer was 
ready to load. The master, on 
anrtvtng at the port of loading, gave 
notice of readiness. There was only 
one dnn of stevedores at the port, 
whloh had been nominated hy the 
oharterers, but owing to shortage of 
labour caused by oongestiou of shipping 
the ship could not qommemoe to load 
until some days after notice had been 


^ven. There was available during 
this time sufficient casual labour to 
put the oargo, which was ready in 
trucks, iuto the ship's slings. Load- 
ing ot the port was a Joint operation : — 
Held : the charterers were liable for 
demurrage . — Be Loms Dreyfus & 
Co. & Sir Wiluam Reardon Smith 
& Sons, Ltd.. [19281 S. A. S. R. 117.— 


PART VH. SECT, 7, SUB-SECT. 9.— A, 

s«. Defences — Praciice as to delivery 
ot port of destination.] — Pltf. con- 
signed a package of goods by doft,*a 
ship from Melbourne to Sydney under 
the terms of a bill of lading which 
provided that all liability of deft, 
should pease ''as soon as the goods 
are free from the ship's tackles," Sc 
by ' another clause, indorsed thereon, 
that should the owner fail to take 
dellveiy of the ^ods in accordance 
idth the terms of this contract, such 
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goods may be without notioe tran- 
shipped Into lighters or other craft, 
landed, warehoused, stored, or in any 
other way provided for, at the owner’s 
sole risk & expense." Evidence was 
given that the invariable practice on the 

S ort of deft, in disohar^g oargo of 
kind In question was that instead 
of the consignee taking delivery at 
the ship's slings the goods were taken 
by deft.'s servants &, tallied into a 
stnre. Sc were subsequently tallied out 
by deft.*s servants to the consignees ; 
that small ohargo was made by deft, 
for stacking the goods ; that the 
package in question was tallied into 
the store but could not subsequently 
be found. In an action by pltf. for 
damages for loss of the goods ; — Held : 
pltf. was not entitled to succeed* — 
Keane v. Australian Steamships 
Pty., Ltd. (1929), 41 C. L. R. 484 ; 
[19291 V. L. H, 116 ; 2 A. L. J. 367 ; 
[19291 Argus U R, 81.— AUS, 
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pltfs. had paid for the wheat, which in fact 
(as an allowance of 6d. a quarter for defective 
quality had to be made) was the same price, 
except for the parcel bought at 24e«, as that 
at which the pltfs. had resold it. The price 
of wheat generally, however, had fallen con- 
siderably between Aug. & Jan., Sc defts., 
who contended that good Roumanian wheat 
equal to the sample could be bought at about 
20s. 3d. a quarter, moved in objection to the 
registrar’s report. Bateson, J., held that 
although, if they had received the wheat, 
pltfs. could have sold it, they could not buy 
any wheat answering to the sample, & that 
to make a market there must be power to buy 
as well as to sell ; there being no market, & 
therefore no market price, the price pltfs. 
had paid for the wheat Sc the price at which 
they had resold it afforded some evidence as 
to what its value was to them ; no other 
measure would give pltfs. restUidio in 
integrum. Sc the motion in objection to the 
report failed. Defts. appealed : — Held : the 
appeal must be allowed, on the grounds 
{a) tliat the true measure of damages was the 
value of the goods at the date of the non- 
delivery, disregarding circumstances peculiar 
to pltfs. ; Sc although in a proper case, if there 
be no market, sub-contracts might be put in 
evidence to show what was the value of the 
goods, in the present case the prices ffxed 
by the Aug. contracts could not be relied on 
as any evidence of the value in Jan., when 
the price of all wheat had fallen ; (b) that 
in an action against a shipowner for non- 
delivery of goods, whether there is, or is not, 
a market for those goods at the port of dis- 
charge, in the absence of notice to deft., the 
law does not take into account, in order to 
fix the actual value to pltfs., intermediate 
contracts entered into with a third party for 
the purchase or sale of the goods ; Sc there- 
fore, although pltfs. bad in fact suffered a 
loss of 30s. a quarter, they were not entitled 
to restitutio in integrum ; (c) that on the 
alternative claim in tort for damages for 
conversion (as to whict Maxjgham, L.J., was 
not satisfied that any right of action existed) 
the measure of damages was the same ; 
(d) that on the evidence the value of the 
wheat at the date of non-delivery should be 
taken to be 23s. 6d* a quarter. — ^T he Akpad, 
[1934] P. 189 ; 103 L. J. P. 129 ; 162 L. T. 
621 ; 50 T. L. R. 505 ; 78 Sol. Jo. 634 ; 40 
Com. Cas. 16 ; 18 Asp. M. L. C. 610, 0. A, 

8886. Add. Citation :—17 Asp. M. L. 0. 246. 

3850a. Notwithstanding statutory exemption 

from liability of shipper.]— L eeds Shipping 
Go., Lijd. V. Duncan Pox Sc Co., Ltd., No. 
d887a, post. 

3873a. Rain — ^No cargo available.] — Under the 
terms of a berth contract a steamer was to 
proceed to one, two or three places on the 
Danube Sc there load a full Sc complete cargo 
of wheat Sc/or grain. The berth contract 
provided that the cargo was to be loaded at 
a certain rate Sc that should any time be 
lost whilst steamer is in a loading berth 
owing to work being impossible through rain 
. • . the amount of actual time so lost during 
which it is impossible to work owing to rain 
... to be added to the loading time. . . . 
In calculating the extra time to be added to 
the lay days on account of interruptions by 
rain . . . periods of less than three hours 
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shall be reckoned as quarter days.*’ The 
charterers occupied in loading the steamer 
3 days 20 hours beyond the lay days allowed 
for loading. Whilst the vessel was lying in 
loading berth in two ports ready to receive 
cargo rain occurred on certain occasions 
during working hours to an extent which 
would have m^e it impossible to load cargo 
into the ship had cargo been alongside. The 
total of the rainy periods amounted to two 
days. At the particular time when rain 
occurred the charterers had not booked cargo 
with shippers, although cargo was available 
in the port. Sc no cargo was alongside the 
ship at those times. In an arbn. the arbi- 
trator held that the rainy periods, amount- 
ing to two days in all, were to be added to 
the lay days, notwithstanding that cargo 
was not alon^de at such time, Sc that the 
shipowners were entitled to 1 day 20 hours 
demurrage. Upon the hearing of a special 
case MacKinnon, J., held that the work of 
loading had not been interrupted by rain, 
as the work of loading had not at that time 
commenced. The shipowners were there- 
fore entitled to 3 days 20 hours demurrage. 
On appeal : — Held : the charterers, in order 
to bring themselves within the clause of the 
berth contract, must prove both that the 
work of loading cargo became impossible 
through rain SC ^so that in consequence they 
lost time in loading. In the present case 
the charterers had not proved that the impos- 
sibility of loading owing to rain had caused 
them to lose time imloading. — ^Burnett S.S, 
Co., Ltd. V. Danube Sc Black Sea Shipping 
Agencies, [1933] 2 K. B. 438 ; 103 L. J. 
K. B. 44 ; 149 L. T. 698 ; 49 T. L. R. 563 ; 
38 Com. Gas. 326 ; 18 Asp. M. L. C. 443, C. A. 

3886. Add. Annotation Generally, Refd. National 
S.S. Co. V. Sociedad Ano^ma Comercial 
de Exportacion y Importacion (Louis 
Dreyfus y Cia.), Ltd. (1932), 48 T. L. R. 
325. 

3887a. .] — (1) A steamer belonging to pltfs. 

was chartered by defts. to take a grain cargo 
from Australia to Callao. The charterparty 
provided (inter alia) that discharge at Callao 
should be made at an average rate of 450 tons 
per weather working day. Sc that if the 
steamer should be longer detained demurrage 
should be payable at a rate calculated on her 
tonnage, which worked out to £65 per day. The 
* at Callao in due 

that port discharge could only be effected by the 
employment of stevedore who were members 
of a trade union which would not allow each 
man to do more than a limited amount 
of work per day Sc would not allow more than 
80 tons per day to be discharged from any 
one hold* As the steamer had only four 
holds this rule of the union made it Impossible 
to discharge more than 320 tons per day, 
although the charteiparty required a rate 
of 450 tons. After discharge had proceeded 
very slowly for some days the captain made 
an arrangement with the stevedores that in 
consideration of an increased wag^e they 
would do more work, Sc by spending £128 
in this way he saved the steamer two days’ 
demurrage, which would have amounted to 
£130. In this action pltfs. claimed demur- 
rage which had been actually incurred Sc a}so 
the £123 by which two days’ demurrage hW 
been avoided: — HM: the charterparty 
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being one for discharge in a fixed time 
amounted to a guarantee by defts. that dis- 
ch^ge would be completed within that time 
unless it was delayed by some fault of the 
shipowner, & as the idleness of the stevedores 
was not due to any fault of pltfs. demurrage 
was p^able for the time occupied in discharge 
beyond the time allowed by the charter- 
party. Pltfs. must also recover the £123, 
the expenditure of which by the captain had 
saved demurrage amounting to £130, for 
which the defts. would have been liable. 

(2) The charterparty incoi^orated the Aus- 
tralian Sea Carriage of Goods Act, 1924, which 
contains a provision identical with that of 
r. 3, Art. IV. of the English Carriage of Goods 
by Sea Act, 1024 (c. 22), as follows : “ The 
shipper shall not be responsible for loss or 
damage sustained by the carrier or the ship 
arising or resulting from any cause without 
the act, fault, or neglect of the shipper, 
his agents or his servants.” Defts. con- 
tended that as the idleness of the stevedores 


& the charterers was a valid contract enforce- 
able at law against the owners. On argu- 
ment of the special case it was held that 
whether the letters did or did not constitute 
a contract there was no consideration, Sa 
therefore, if there was a contract it could not 
be enforced. The charterers appealed to the 
Ct. of Appeal .* dismissing the appeal, 

per ScKUTTON, L.J. & Gbsieb, L. J., the fetters 
relied on by the charterers did not in terms 
show a concluded agreement, Sd if they had 
shown such an a^eement it could not have 
been enforced against the shipowners because 
the master had no authority to make it on 
their behalf, &: there was also no consideration 
for it ; per Subibseb, L.J. : the letters relied 
on did not show that the parties were ever 
ad idem, but if they had shown an agreement 
the master had sufilcient authority to make 
such an agreement & there was good con- 
sideration for it. — ^PoRTOFiNo Tank Stbaaebb 
Owners v. Bebun Debunaptha (1934), 39 
Com. Oas. 330. C. A. 


was not due to any act, fault, or neglect 3909b. Frustration — Ship destroyed before loading.] 
on thew part they were protected by t^ rule : _d/8 a/S “ aimrais ’’ v. Imperial Chemical 

—HM ; the rule did nrt abolish the old- Industries, Ltd. (1937), 54 T. L. B. 194 ; 81 

established principle of law rendering the 934^, 

Sh^nq expended by master to avoid diraur- 

Ltd f 1932 1 37 Com Oaa 213 . rage.]— liHBDS SHIPPING Oo., I/TD. V. DUN- 

LTO. (19d.i), 37 Com. Oaa. 313. ^ , J CAN Fox & Co., I/TD., No. 3887a, ante. 

► Add. Annotahon: — As to (1) Refd. Burnett ' , a a a i 

S.S. Co. V. Danube & Bl^k Sea Shipping 

Aeencies. ri9331 2 K. B. 438. party on a modified Fom A of the Chamber 


Ltd. (1932), 37 Com. Gas. 213. i * 

8899. Add. Annotation: — As to (1) Refd. Burnett ' 

S.S. Oo. V. Danube & Black Sea Shipping duaoa 
Agencies, [1933] 2 K. B. 438. I 

3909a. Agreement to surrender claim — ^Validity of ^ 

contract.] — An Italian steamer, the P., was f 

chartered by a German firm, Berlin Deru- ^ 

naptha, to bring seven cargoes of Russian oil 
from Batoum to Hamburg. A clause in the ‘ 

charterparty provided that any dispute 
arising imder it should be settled by oi'bitra- x 

tion in London. Three voyages were made ^ 

under the charter, & the P. arrived in due n 

course at Batoum to load the fourth cargo ^ 

on Oct. 7, 1932, & on the same day thp master ^ 

gave notice of readiness to load. On Oct. 8 „ 

the charterers told the master that they 
intended to load kerosene, which was not 
one of the kinds of oil specified in the charter- ^ 

party. The master refused to allow kerosene 
to be loaded, & the owners supported him in • * 

his refusal. The charterers then raised an 
objection that the P. was unseaworthy & . 

not fit to load any oil cargo whatever. Delay ^ 

occurred in consequence, & finally on Oct. 28 ^ 

the charterers offered to load if the ship 
would abandon all clauus for demurrage. I 

The master reported this to the owners, &, 
in reply, they cabled, without making any « 

reference to demurrage, instructing him to 
give a fresh notice of readiness to load & to J 

protest when loading was completed. On 
Nov. 3 the charterers induced the master to ^ 

sign a document making him responsible 
for certain damages & expenses & agreeing r 

to give up the snipes claim for demurrage. 2 

The shipowners, however, claimed demurrage ; j 


of Shipping Welsh Goal Gharter, 1896, 
I)rovided that a coal cargo was to be taken 
from alongside by consignees at the port of 
discharge at “ the average rate of 126 tons 
per working hatch per day.” A marginal 
note or memorandum stated that consignees 
were not obliged to take cargo at a higher rate 
than 600 tons per day. Despatch money 
was to be payable at the rate of £16 per day. 
The cargo, which consisted of about 4,600 
tons of coal, was loaded in unequal portions 
in four bolds. In a dispute between the 
shipowners & charterers as to the method 
of calculating the lay days <fe the conse- 
quential payment or non-payment of despatch 
money : — Held : the term in the charter- 
party ” working hatch ” denoted a hatch 
which could be worked because there was 
cargo in the hold underneath it waiting to be 
discharged ; tiie charterparty provided for 
discharge at the average rate of 126 tons per 
each working hatch per available day & 
not 600 tons per day for the whole ship ; when 
in the ordinary course one hold became 
empty the rate of discharge from the remain- 
ing holds remained at 126 tons & was not 
proportionately increased ; & the lay days 
were in the circumstances easily ascertainable 
by simply dividing by 125 the number of 
tons of coal in the hatch which contained the 
largest quantity of cargo. — The Sandgate, 
[1930] P. 30 ; 99 L. J. P. 40 ; 142 L. T. 356 ; 
35 Com. Gas. 221 ; 46 T. L. B. 116 ; 18 
Asp. M. L. O. 83, C. A, 


aSMifrtated a case for the opinion of reguter ton— Constraotton.]— A char^arty 

^rct on the question whether an aUeged provided that the ship should proceed to her 

Mreement between the parties expressed in loading port & there load m customary 

.otween miMiter manner m regular turn with other eteamers 
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loading ore for the charterers. The time for 
loading wa.s to count from 6 a.m. after the 
ship was reported & ready, & in free pratique 
(whether in berth or not) in accordance with 
the above provision. Lay days were not to 
commence before June 10, 1034, unless 
loading commenced sooner. The steamer 
anived at her loa<ling port on June 8, 1934, 

& was cleared & in free pratique, &: notice 
given of readiness to load on the sarnie day. 
There was no customary loa>ding berth avafl- 
able until June 18, when in fact the loading 
began. The question was whether, having 
regard to the above provisions, the ship’s 
loading lay time began at 6 a.m, after she 
arrived at the port or not untU she came on 
turn : — Held : the ship’s loading laytime 
commenced at 6 a.m. after she arrived at her 
loading port. — ^M oor LineJ, Ltd. v, Man- 
GANBXPORT G.m.b.H., [1936] 2 All E. R. 404 ; 
165 L. T. 135 ; 80 Sol. Jo. 489. 

3975. Add. Annotation : — Apld. Verren v. Anglo- 
DutKsh Brick Co. (1927) (1929), 46 T.L. E. 404. 

3976. Add. Annotation: — Ae to (1) Apld. Damp- 
skibsselskabet Botnia A/S. v. Bell (O. P.) & 
Co., [1932] 2 K. B. 569. 

3978a. Ice preventing loading.] — Damp- 

8KIBSSELSKABET BOTNIA A/S. V. BELL (C. P.) 

& Co. No. 2730a, ante. 

3988a. Former religious holidays in Russia — 

Effect of establishment of five-day week.] — 

Wbstpal-Larsen & Co. Akteeselskabet V. 
Russo Norwegian Transport Co., Ltd. 
(1931), 76 Sol. Jo. 571. 

8989. Add. Annotation : — Reid. Verren v. Anglo- 
Dutch Brick Co. (1927) (1929), 46 T. L. R. 404. 

3996a. No time lost on balance.] — A steamer 

was chartered to bring a cargo from the 
Danube & was to go to Sulina for orders. 
The charterers were to pay demurrage for 
detention for more than six hours in waiting 
for orders, and for time saved in loading they 
were to have £16 a day despatch money. 
Clause 9 of the chartorparty provided that 
if the steamer be longer detained than the 
time stipulated above demurrage shall be 
paid ... at the rate of £30 per running 
day.’* The charterers were nearly five days 
late in giving orders as to the port of loading, 
but they saved 7} days in loading : — Held : 
clause 9 covered all references to time in the 
preceding clauses, as the steamer had 
spent' a shorter time on her visit to the 
Danube than she might have taken under 
the charterparty, nothing was payable by 
the charterers to the shipowners either as 
demurrage or as damages for detention. — 
SociETA Ligure Di Abmamenti V. Joint’ 
Danube & Black Sea Shipping Agencies 
OF Braila (1931), 47 T. L. R. 296 ; 76 Sol. 
Jo. 191. I 

4fi01a. — — Whether lien clause incor^rated 

In bill of lading.] — Akt. Ocean v. Hard- 
ing (B.) & Sons, Ltd., No. 1780a, ante. 

4026a. Insistence on special mode of discharge 

by consignee.] — ^Under several bills of lading, 
which incorporated all the terms of two 
charterparties in Identical terms, pltfs. con- 

a -ed to carry on board their vessel certain 
er consigned to the respective defts. 
from a Norwegian port to the port of Darston. 
Dnder the ohaHerpartles the vessel was to 
proceed to (Jarston or so near th^to as 
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she may safely get ; Sc, by clause 18, the 
cargo was to be discharged in the customary 
manner ** on to the quay Sc/or into lighters 
Sc/or craft &/or wagons &/or on to bogies Sc 
thereon stowed Sc/ot stacked as custom^y 
at the port of discharge, the consignees having 
the ri^t to select any one or more of these 
alternatives if customary & available at the 
time of discharge.” Owing to congestion 
at Garston dock the L. M. & S. Ry. Co., the 
owners of the dock, informed pltfs.’ agents 
that the co. were unable to accept any vessels 
for which storage accommodation was re- 
quired for any material portion of their 
cargo, but that they could accept vessels 
where the whole cargo ooidd be discharged 
into main line railway wagons & sent direct 
from ship to destination. When the sliip 
arrived off Garston dock defts. refused to 
agree to this method of dischgear Sc alleged 
that the customary method of discharge for 
cargo destined for Garston itself was into 
domestic ” wagons which took the timber 
to the storage ground for sorting Sc /or storing. 
Ultimately, to put an end to the deadlock, the 
railway co. arranged to take the timber to 
another storage ground at Widnes, ten mOes 
away. Pltfs. claimed demurrage or alterna- 
tively damages for the detention of their 
vessel. The judge of the Liverpool Ct. of 
Passage found for defts. on the ground that 
defts.’ insistence that the timber should be 
sorted Sc stored was not a breach of their 
contract. Pltfs. appealed i — Held : defts. 
had no right to claim that they were entitled 
to store the timber on the railway oo.’s 
ground at Garston ; it appeared that the 
respective consignments of timber could be, 
Sc in fact were, delivered without sorting ; Sc, 
as main line wagons were available, defts. 
were liable in dam^es for their broach of 
contract in preventing the ship arriving in 
her discharging berth on the date when but 
for their insistence on having their timber 
stored the railway co. would have admitted 
the ship into dock. — ^T hb Varino, [1931] P. 
79 ; 100 L. J. P. 105 ; 145 L. T. 433 ; 18 
Asp. M. L. C. 231 ; eud nom. Pornyadb 
Rbdbriaktibbolaget Commercial v. Blake, 
36 Com. Gas. 278, 0. A. 

Anru^taHon : — Reid. Rederiaktiebolagot Macedonia v. 

Slaughter (1935). 40 Com. Caa. 927. 

4046a. .] — ^A charterparty provided that the 

ship should be loaded at a certain rate, Sun- 
days Sc holidays excepted, Sc that despatch 
money was to be paid by the owners to the 
charterers for all time saved in loading 
(including Sundays Sc holidays saved). Under 
a local law the work of loading was prohibited 
after 1 p.m. on Saturdays : — Held : notwith- 
standing the prohibition Saturdays were to 
bo computed as full days in calculating the 
time for loading under the charterparty. — 
Hain S.S. Co., Ijtd. V. SOCIBDAD Anonima 
COMERCIAL DB KXPORTACION Y ImFORTACION 

(Louis Dreyfus Sc Cia), Lda., of Buenos 
Aires (1984), 151 L. T. 306 ; 60 T. L. R. 
387 ; 78 Sol. Jo. 384. 

4048a. Days saved including working holidays — 
Meaning of worlong holiday/*] — A 
steamer was chartered by her owners to the 
Joint Danube Sc Black Sea Shipping Agenci^ 
of Braila to go to the Danube to load a grain 
cargo- The charterparty provided (infer 
alia) : ” 4. The cargo shall be loaded at the 
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average rate of 400 units per running day 
(Sundays & non* working liolidays excepted). 
. . . 26. For all time saved in loading the 
steamer to pay £15 per day despatch money 
or pro rata for any part of a day saved* 
^eluding Sundays & holidays saved ” : — 
Held : if the labourers working on the ship 
& the men who passed the grain from the 
warehouses to the ship worked on a holiday 
without any substantial addition to their 
ordmary wages* that day was a working 
holiday. — Panagtos Lyras, S.S. Owners v. 
Joint Danube ds Black Sea Shipping 
Agencies of Bbaila (1931), 47 T. L. R. 
403 ; 75 Sol. Jo. 373. 

4075. Add, Annotation : — As (2) Refd. Tempus 

Sloping Oo. V, Louis Dreyfus & Co., [1931] 
1 R. B. 195. 

4113. Add, Annotation : — As to (2) Consd. Flatau, 
Dick & Co. V, Keeping (1931), 36 Com. Cas. 243. 

4126a. Validity of charterparty — Breach of duty by 
broker procuring charterparty — Ratification 
of wrongful act.] — Akt. Ocean v, Hard- 
ing (B.) & Sons, Ltd., No. 1780a, ante, 

4165. Add, Annotatiom : — As to (5) & (6) Consd. 
Louis Dreyfus & Oo. v, Tempus Shipping Oo. 
(1931), 47 T. L. R. 542. As to (6) Refd. Main 
S.S. Co, V, Tate A Lyle, Ltd., [1936] 2 All 
E. R. 597. 

4178. Add, Annotation : — Refd. Tempus Shipping 
Co. V, Louis Dreyfus & Co., [1931] 1 K. B. 
195. 

4177. 4dd. Annotation : — Refd. Tate & Lyle, Ltd. 
V. Hain S.S. Co. (1984), 151 L. T. 249. 

4202a. Claim based on Merchant Shipping Act, 

1894 (c. 60), s. 602.1— Tej^tpus Shipping Co., 
Ltd. V, Dreyfus (Louis) & Co., Ltd., No. 
3099a, ante, 

4208a. Loss caused by pier — In order to save ship 
& cargo.] — ^By Rule A. of the York-Antwerp 
Rules, 1024, “ There is a general average act 
when, & only when, any extraordinary 
sacrifice or expenditure is intentionally & 
reasonably made or incurred for the common 
safety for the purpose of preserving from 
peril the property involved in a common 
maritime adventure.” Rule 5 is in these 
terms : “ Voluntary Stranding, When a ship 
is intentionally run on shore, & the circum- 
stances are such that if that course were not 
adopted she would inevitably drive on shore 
or on rocks, no loss or damage caused to the 
ship, cargo & freight, or any of them, by such 
intentional running on shore shall be made 
good as general average.” 

A steam vessel, laden with a cargo of 
coal, anchored throe or four lengths from a 
pier. During a gale she began to drag, her 
port cable parted, & she dragged closer to the 
pier & was unable to get head to sea & steam 
away. The master feared that if he let the 
vessel drag ashore she wpuld lose her propellei 
& possibly break her back ; & she was so 
close to the pier that if she attempted to turn 
head to sea there was danger of striking the 
pier with her stern ^ damaging the propeller. 
The master accordingly decided to put the 
ship broadside against the pier, using it as a 
lever to get the ship^s head into such a position 
that he could steam out to sea. While carry- 
ing out this manoeuvre the vessel was grinding 
against the pier & ajso bumping upon the 
ground, ^ damP€® ^ e:^tent of over 


£14,000 was occasioned to the pier Sto the ship. 
The shipowners claimed that this sacrifice 
was incurred in the eourse of a general 
average act & that they were entitled to a 
contribution from the insurers of the cargo : — 
Held: although the vessel bumped on the 
ground there was not a voluntary stranding 
within the meaning of rule 5 ; there was an 
extraordinary sacrifice intentionally made ; 
tl^e action was reasonably taken ; there 
was a general average act in respect of which 
pltfs. were entitled to contribution. — The 
Seapool, [1934] P. 63 ; 103 L. J. P. 49 ; 151 
L. T. 88 ; 50 T. L. R. 142; 18 Asp. M.L.(7. 
477. 

4218. Add, Annotations : — As <o (1) Refd. Svens- 
sons (C. Wilh.) Travaruaktiebolag v. Clifie 
S.B. Oo. (1931), 37 Com. Cas. 83. As to 
(3) Refd. T&ie & Lyle, Ltd. v, Hain S.B. Co. 
(1934), 151 L. T. 249. Generally, Refd. Louis 
l)reyfus Co. v, Tempus Shipping Co., [1931] 
A. C. 726. 

4221. Add, Annotations: — Refd. Symington v. 
Union Insce. Soc. of Canton (1928), 97 L. J. 
K, B, 646 ; Louis Dreyfus & Co. v, Tempus 
Shipping Co. (1931), 47 T. L. R. 542. 

4225. Add, Annotations : — As to (1) Consd. 
Fiumana Society Di Navigazione v, Bunge & 
Co., [1930] 2 K. B. 47. As to (2) Consd* 
Louis Dreyfus & Co. v, Tempus Shipping Co. 
(1931), 47 T. L. R. 542. 

4240. Add. Annotation : — ^Refd. Holloway v, 
Donaldson Line, Ltd. (1935), 41 Com. Cas. 
^7. 

4247. Add, Annotation: — ^FoUd. Wetherall & Oo. 
V, London Assurance (1931), 144 L. T. 645. 

4247a. .} — Detention of a vessel after the 

completion of the voyage while repairs 
necessitated by a general average act are 
being effected is not in itself admissible in 
general average ; &, consequently, under a 
policy of marine insurance indemnifying a 
shipowner against general average, the insurer 
is not liable to the insured in respect of such 
detention. — ^Wetherall (J. H.) Sc Co., Ltd. 
V. London Assurance, [1931] 2 K. B. 448 ; 
100 L. J. K. B. 609 ; 144 L. T. 646 ; 36 Com. 
Cas. 181 ; 18 Asp. M. L. C. 205. 

4248a. .1 — Resps. insured claimant’s steamer 

by a policy providing that general average 
was to be adjusted according to the York- 
Antwerp Rules of 1924. The ship was 
chartered to go to Bordeaux to load for 
Cardiff, the charterparty also providing that 
average, if any, should be settled according 
to those rules. During loading at Bordeaux 
the foremast broke, Sc damage was done to 
the ship. For the purpose of repair she was 
moved to anpthei’ dock within the port, Sc 
the shipowners incurred expenses as follows : 
wages Sc provisions of crew, cost of handling 
discharging cargo for the purpose of 
repairs, cost of co^ consumed in going in 
Sc out A keeping steam up, expense of towing 
in Sc out Sc mos^ring A port expenses, Sc cost 
of coal consumed in sliifting the vessel. 
While staying at Bordeaux the ship was in 
no danger. On completion of repairs Sc 
loading she left for Cardiff, Sc while she was 
at sea she fouled some wreckage withou^^ 
any negligence of those on board her, Sc 
though ^ere was no immediate danger she 
‘ unfit to 
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erUs of t^e sea, & the maato' jput into Cher- 
ourg, as a port of refuge, & had repairs 
effected. The expenses at Cherbourg were 
similar to those at Bordeaux X’-r-Beld : 
(1 ) the cost of repairs in each case was recover- 
able as paiticiUar average ; (2) the other 
expenses at Bordeaux cotild not be claimed as 
general average, since ijo danger was in 
^eration there ; (3) the other expenses at 
Cherbourg could be claimed as general 
average since, though there was no immediate 
danger, the vessel was not fit, without repair, 
to encounter the perils of the sea. — Vlasso- 
pouMS V . British & Foreign Marine 
iNSiniANCE Co., Ltd,, [1929] 1 K. B. 187 ; 98 
L. J. K. B. 63 ; HO L. T. 44 ; 44 T. L. B. 
726; 72 Sol. Jo. 612; 34 Com. Gas. 66; 
17 Asp. M. L. C. 644, 

4253a. .] — ViAssopoTJiiOS v. British & 

Foreign Marinb Insurance Co., Ltd., 
No. 4248a, ante. 

4260, Add. Annotation : — Generally^ Refd, Vlasso- 
pouloB V, British & Foreign Marine Insce. 
Co., [1929] 1 K. B, 187, 

4260a. •] — ViAssopouLOs v. British Sl 

Foreign Marine Insurance Co., Ltd., 
No. 4248a, ante. 

4280, Add. Annoiatian : — Consd. Louis Dreyfus & 
Co, V . Tempos Shipping Co, (1931), 47 
T, L, B. 642, 

4281, Add. Annotation : — As to (2) Refd. Tate & 
Lyle, Ltd. v. Hain S.S. Co. (1934), 151 L. T. 
249. 

4283a, Cost_ of shifUng^ 


4294, Add. Annotation : — ^Refd. Louis Dreyfus & 
Co. V . Tempus Shipping Co, (1931), 47 
T. L. B, 642. 

4295a. Effect of deviation.] — Pltfs. were owners of 
an oil-burning steamer which was chartered 
to go from Genoa to Poti, a Black Sea port, 
to load a cargo of manganese ore & take it to 
Sparrow’s Point, near Baltimore, U.B.A. 
The charterparty provided (inter alia) that 
general average should be payable according 
to York- Antwerp Buies, 1924, & that a 
guarantee for cargo's liability for general 
average contribution should be given by the 
defts. It also provided that the steamer 
should have liberty to call at any port or 
ports, in any order, to bunker. The steamer 
loaded the cargo at Poti & then went to 
Constantsa to take in oil fuel for the Atlantic 
voyage, & at Constantza she stranded on a 
reef. To enable her to be refloated part of 
the cargo was jettisoned, & when she was 
moved into the harbour it was found that 
extensive repairs were necessary. The re- 
pairs were carried out, & by arrangement 
between the parties the voyage to Sparrow’s 
Point was aDandoned & the cargo which 
remained on board was taken to Rotterdam. 
The jettisoned cargo had been lost & the 
receivers at Rotterdam refused to pay freight 
on it, & in consideration of pltfs.’ waiving 
their lien on the remainder of the cargo 
giving delivery of it defts. paid a sum of 
£1,061 14«. 4d. into a bank to a joint acooxmt 
of themselves & pltfs. Pltfs. brought this 
action for a declaration that defts, were liable 
to them for a general average contribution due 
from the cargo in respect the stranding at 
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Constantza, Sc for a declaration that the sum 
deposited on joint account in respect of 
freight should be paid out to them by the 
bank. Defts. contended that by going to 
Constantza to bunker the steamer had 
deviated from the contract voyage ^ the 
charterparty contract had thereby been 
destroyed & the claim for general average 
contribution could not be maintained. As to 
the sum claimed for freight, defts. admitted 
that it was due, but they counter- 
claimed for short delivery in respect of the 
cargo which had been jettisoned. It was 
admitted that Constantza was not on the 
direct geographical route from Poti to 
Sparrow’s Point, but at the material time it 
was a regular practice for oil-burning steamers 
leaving Black Sea ports on ocean voyages to 
call at Constantza for bunkers because large 
supplies of cheap oil were there available. 
The action was tried by Goddard, J., who 
delivered a reserved Judgment granting both 
the declarations claimed by pltfs. : — Held : 

(1) upon the evidence, at the material time 
Constantza was on the ordinary commercial 
route for oil-biirning steamers from Black 
Sea ports & therefore there had been no 
deviation from the contract voyage ; Sc 

(2) if pltfs. had not been able to prove tliat 
Constantza was on tlie ordinary commercial 
route the deviation clause in the charter- 
party would not have been sufficient to allow 
the steamer to go to Constantza to bunker.- 
Keardon Smith I-»ine, Ltd. v. Black Sea 
&> Baltic General Insurance Co., IjTd. 
(1937), 42 Com. Cas. 832. 


Co, V . London Assurance, [1933] 1 K. S. 
378 ; Tate & Lyle, Ltd. v. Hain S.S. Co. 
(1934), 161 L. T. 249. 

4304, Add. Annotatio-n : — Refd. Tate & Lyle, Ltd. 
V. Hain S.S. Co. (1934), 161 L. T. 249, 

4304a. Signing average bond — ^AppUcatlon of 

York-Antwerp Rules as to amount payable.] — 
In June, 1931, pltf. as owner chartered a 
steamship, the S.^ to an Australian co. to 
bring a cargo of wheat to one of certain 
specified ports in Europe. The S,, iu the 
course of the voyage, met with bad weather 
Sc suffered damage which necessitated her 
putting into Durban as a port of refuge, Sc 
there she incurred general average expendi- 
ture Sc other charges. After repairs had been 
executed the voyage was resumed, Sc the S. 
finally reached Hull, which was one of the 
optional ports of discharge, on Oct. 21, 1931. 
Defts. had purchased part of the cargo on 
July 22, 1931 ; the purchase was mad^ by an 
ordinary c.i.f. contract in which nothing was 
said about general average ; defts. did not 
see either the charterparty or the bill of lading 
Sc had no notice of any terms relating to 
average contained in them. When defte. 
claimed delivery of their wheat the i^p 
would not part with it until defts. signed an 
average bond by which they agreed to pay 
their proper proportion of general average 
Sc other charges to be ascertained Sc 
adjusted in the usual manner,” In fact, by 
the charterparty Sc the bill of lading the 
shippers had agreed that general average if 
any should be settled according to the York-* 
Antwerp Buies, 1924, Ac pltf, contended that 
defts. were bound by that agreement. 



t>efis .9 whUe admitting that they were bound 
to pay something for general average, con* 
tended that by the bond which they had 
signed they were only liable for the sum which 
would be payable at common law & not for 
the larger sum which would be payable under 
the York-Antwerp Buies, 1924. Pltf. 
brought this action to recover the latter 
sum : — Held : as the delivery order under 
which defts. obtained their wheat was 
expressed to be subject to the conditions & 
exceptions in the bul of lading, & defts. in 
the average bond had undertaken to pay 
general average or other charges which 
might be chargeable on their consignment or 
to which the shippers or owners of their 
consignment might be liable to contribute, 
upon a true construction of the average bond 
defts. had undertaken to pay general average 
settled according to the York-Antwerp 
Rules, 1924. — Thomson v, Micks Lambert 
& Co. (1933), 39 Com. Cas. 40. 

4310. Add, Annotaiion : — As to (2) Consd. The 
Seapool, [1984] P. 53. 

4318* Add, Annotcdions : — As to (2) Folld. 
Fiumana Society* Di Navigazione v, Bunge & 
Co., [1930] 2 K. B. 47. Consd. l-iouis Dreyfus 
& Co. V, Tempos Shipping Co. (1931), 47 
T. L. R. 642. 


4313a. .1 — steamship be- 

longing to pltfs. was chartered to c^ry a 
cargo of grain from various ports in the 
River Plate & to deliver the same at Antwerp 
or Rotterdam. The charterparty provided 
that average, if any, was to be payable 
according to York-Antwerp Rules, 1924. ^ It 
also contained an exceptions clause which 
provided that the steamer should not be 
liable for loss or damage occasioned ** by fire 
from any cause or wheresoever occurring 
... or any latent defects in hi^, machineiy 
or appurtenances . . . arising in the naviga- 
tion of the steamer, even when occasioned 
by the negligence, default or error of judgment 
of the . . . master, mariners or other 
servants of the shipowners . . . (not result- 
ing. however, in any case from want of due 
diligence by the owners of the steamer, or by 
the ship’s husband or manager).” The 
steamer bunkered at Rotterdam, where she 
took on board enough bunker coal to take 
her to the Plate & bring her back to Europe. 
She carried a cargo of coal from Cardiff to a 
port in the Plate & was kept waiting a fort- 
night before she could get into her berth to 
discharge that cargo. Shortly after she had 
arrived at her first loading port in the Plate 
& liad commenced to load a cargo of ma^e 
a fire broke out by spontaneous combustion 
in her bunker coal, which had been on the 
ship for two & a half months since June 30, 
had been carried thi'ough the tropics, & 
a portion of the bunker coal was shifted on 
to the deck. The ship then proceeded to 
another port in the Plate to complete loading 
her cargo of maize. On the way another 
fire was discovered in the bunker coal, which 
was extinguished after a fortnight & aftw 
discharging all the bunker coal on to the deck 
& subsequently replacing it in the bunkers. 
The owners of the steamer claimed to recover 
from defts., who were the indorsees of the 
bills of lading in respect of the cargo of maize, 
a contribution in general average for the 
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expense so incurred : — Held : (1) ^ 
explained occurrence of the fires afforded a 
reasonable presumption that they were due 
to a defect or unfitness of the bunker cod 
at the time of the loading of the cargo which 
amounted to a breach of warranty, &; as the 
ship was unseaworthy pltfs. could not 
recover a general average contribution from 
the cargo owners for sacrifice due to their 
own fault & breach of contract ; (2) neither 
the exception in the charterparty of latent 
defects nor Rule D of the York-Antwerp 
Rules, 1924, which provided that a claim in 
general average was not to be ban^d because 
it arose by the default of the carrier, enabled 
pltfs. to maintain their claim for a contribu- 
tion in general average. — Pittmana SocibtX 
Dr Navigazione v, Bunge & Co., Ltd., [1930] 
2 K. B. 47 ; 99 L. J. K. B. 626 ; 143 L. T. 
287; 35 Com. Cas. 193; 18 Asp. M. L. C. 
147. 

I AAiAft. Effect of exception < 

defects.] — Fiumana SooibtX Di Navi- 
GAZiONB V, Bunge & Co., Ltd., No. 4313a, 


Improper abandonment.] — Pltfs. 

were the owners of a steamer which was 
chartered to bring a grain cargo from the 
Black Sea to Falmouth. Defts. became in- 
dorsees of the bills of lading &; owners of the 
cargo. The steamer met with very severe 
weather in the Bay of Biscay & suffered 
damage which rendered her unmanageable. 
In reply to an S.O.S. call another steamer 
came up & took off the crew, but owing to 
the state of the weather it was impossible to 
salve pltfs.’ steamer & she was left derelict 
in the Bay. Subsequently, the weather 
having moderated, she was picked up & 
salved. In a salvage action an award was 
made under which defts. were obliged to 
pay £8,303 to the salvors, their contribution 
as owners of the cargo. Pltfs. had incurred 
general average expenses & claimed from 
defts. £1,288 odd as cargo owners’ con- 
tribution to such expenses. Defts. did not 
dispute that they must make some contribu- 
tion to general average expenses, but they 
counterclaimed a sum sufficient to extinguish 
pltfs.’ claim for £1,288, on the ground t^t 
the steamer had been unnecessarily & im- 
properly abandoned, &) that if the crew had 
stayed on board & done their duty the 
eveqtual salvage award would have been very 
much smaller : — Held : ( 1 ) on the facts, the 
state of the weather & the damaged con- 
dition of the steamer justified the abandon- 
ment, so that the contention that the steanu^r 
had been improperly abandoned failed ; 
(2) obiter, even if the abandonment had be^ 
improper pltfs. would have been protected, 
against any claim arising out of it, by an 
exceptions clause in the cliarterparty which 
excluded liability of the shipowners for loss 
resulting from the act, neglect, or default 
of their servants in the navigation or manag^ 
ment of the ship.— B ulgaris v, Bunge & 
Oo., liTD. (1933), 49 T. L. R. 237 ; 38 Com. 
Caa. 103. 

4320. Add, Annotation : — Refd. Tate & Lyle, Ltd. 
V, Hain S.S. Co. (1934), 161 L. T. 249. 

4326. Add, Annotation: — As to (2) Tate^ 

Lyle, Ltd. v, Hain S.S. Oo. (1034), 151 L. T. 
249. 
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4847. Add, AnnottUian : — Refd» Sctgar v, Bide- 
haAgh Sn Son, Ltd., [1931] 1 Oh. 310. 

4368. Add. Annotatiom : — Smith, ‘Rogg v. 
Bamberger (1928), 97 L. J. K. B. 458 ; 
Dampselskab Svendborg v. L. M. & S. By. 
Oo. (1929). 141 L. T. 621. 

4372. Add. Annotation : — ^Distd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371, 

4388. A dd. Annotation : — Refd. De Be6ohe v. 
South American Stores, Ltd. & Chilian Stores 
Ltd., [1936] A. C. 148. 

4392. Add. Annotation : — Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

4394. Add. Annotatiom : — Dlstd. Smith, Hogg v. 
Bamberger (1928), 97 L. .T. K. B. 725. Oonsd. 
Dampselskab Svendborg v. L. M. & S. By. 
Oo. (1929), 141 L. T. 521. Refd. Finlay, 
James & Oo., Ltd. v. N. V. Kwik Hoo Tong, 
[1929] 1 K. B. 400; Dalgliesh S.S. Co. v. 
Williamson & Son, Ltd. (1935), 40 Com. Oas. 
312. 

4896a. ,] — Kesps., pltfs. in 

the action, as owners, chartered a steamer, 
the JK., to charterers to bring a carg(> from 
Oporto to Heysham. The charterparty pro- 
vided {inter alia) that the cargo should be 
taken from alongside at the merchant’s lisk 
& expense, & that it should be delivered at 
Heysham in the manner customary at 
Heysham. The cargo was shipped under a 
bill of lading which incorporated the terms of 
the charterparty, & applts. became indorsees 
of the bill of lading. The port of Heysham 
belongs to the L.M.S. By. Co., & all the 
operations of discharging cargoes at the port 
are performed by the ry. co. The only 
practicable method of discharge is from the 
ship direct into wagons on railway lines at 
some distance from the edge of the quay. 
Extiept on one occasion the whole cost of 
discharging cargoes at Heysham had hitherto 
been borne by shipowners without objection, 
but in this case resps. contended that the 
railway wagons into which the cargo was 
placed were not; “ alongside ” within the 
meaning of the charterparty, & that therefore 
applts. as receivers shordd repay to them a 
proportionate part of the sum which they 
paid to the railway co. to cover the whole 
cost, of discharge. Applts. refused to pay 
an>d/hmg towards the cost of discharge, con- 
tending that by the custom of the port of 
Heysham the whole of the cost was payable 
by t)ie shipowners, Besps. brought an action 
in tiie county ct. at Preston to recover the 
sum claimed, & obtained judgment ; & 

applts. now appealed. The ct. dismissed the 
appeal : — IT eld : as the charterparty had 
expressly provided that the cargo sliould be 
taken from alongside at the merchant’s 
expense, & the wagons on the railway lines 
into which the cargo was placed were too 
far away from the ship i/O come within the 
term “ alongside,” applts. must ijay a pro- 
portionate part of the cost of discharge. — 
DAI.GLBISH Steam vShipiung Oo., Ltd. v. 
Williamson & Son, Ltd. (1935), 79 Sol. Jo. 
453 ; 40 Com. Oas. 312, C. A. 


4423* Add. Annotation : — Refd. Moor Line, Ltd. v. 
Manganexport Gim.b.H., [1936] 2 All E. B. 
404. 

4440. Add. Annotation : — ^Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

4449. Add. Annotation : — Oonsd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 726. 

4452. Add. Annotation : — ^Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

4461a. Discharge of bulk de bag cargoes — Con- 
struction of Schedule of Stevedores* Associa- 
tion.] — Defts.* consignment of wheat was 
carried in bags in pltfs.* steamship from 
Australia to Avonmouth, on arriving at its 
destination was by arrangement between the 
arties bulked in the ship’s hold Sc thence 
ischarged by means of defts.’ bucket 
elevator. By the current Sched. of the 
Stevedores* Assocn. of Bristol, Avonmouth, 
& Portishead different rates were fixed for 
the discharging of bulk cargoes Sc bag 
cargoes : — Held : there was no provision in 
the sched. for a bag cargo which became a 
bulk cargo by bag starting. Sc on the proper 
interpretation of the sched. the cargo in 
question was a bag cargo Sc defts. were 
entitled to charge the shipowners on the 
basis of the stevedoring rate applicable 
thereto. — The Aldington Court, [1932] P. 
21 ; 101 L. J. P. 9 ; 146 L. T. 256 ; 48 
T. L. B. 35 ; 18 Asp. M. L. C. 264. 

4470. Add. Citatiom [1929] 1 K. B. 150 ; 97 
L. J. K. B. 725 ; 139 L. T. 675 ; 72 Sol. Jo. 
435; 34 Com. Gas. 47 ; 17 Asp. M. L. O. 505. 
Add. Annotation : — Refd. Dampselskab 
Svendborg v. L. M. Sc S. By. Co (1929), 141 
L. T. 621. 

4472. Add. Annotations: — Consd. Smith, Hogg v. 
Bamberger (1928), 97 L, J. K. B. 725. Refd. 
Dampselskab Svendborg v. L. M. Sc S. By. 
Co. (1929), 141 L. T. 621. 

4475. Add. Annotations : — As to {I ) Consd. Smith, 
Hogg V. Bamberger (1928), 97 L. J. K. B. 
458 ; Dalgleish Steam Shipping Oo. v. 
Williamson & Son, Ltd. (1935), 40 Com. Cas. 
312. 

4485. Add. Annotations : — Dlstd. Smith, Hogg v. 
Bamberger (1928), 97 L.. J. K. B. 725. Consd. 
Dalgleish Steam Shipping (’o. v. Williamson 
ife Son, Ltd. (19.35), 40 Com. Oa.s. 312. Refd. 
Dampselskab Svendborg v. L. M. Sc S. By. 
Oo. (1929), 141 L. T. 621. 

4499a. .] — Brewster Sc Co. 

(Woking), Ltd, v. Beckett (1929), 34 
Lloyd L. B. 337. 

4499b. Exemption clause In contract 

between lighterer & tug.] — T he Kite, No. 
5124 a, post. 

4502a. .] — It is put tot pltfs. that 

defts. are liable for a breach of duty on defts.* 
part through the lighterman having given 
a receipt for goods as marked, when, in fact, 
they were not marked. . . . The evidence 
before me is that the course of business is for 


PART Vll. SECT. 15» BUB-SfiOT. 1* 

4889 i. Bevsd.. 33 S. C. H. 1. 4857 i. Beead., 88 S. 0. B. 1; 


PART Vll* SECT. 16, SUB-SECT. 4*— E. 
r. Meosd., 30 S* O. B. 478. 
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the stevedore to tally the marks, Sc for the 
ugutermaii, unless he is specially instructed* 
to accept the tallying of the stevedore*— 
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Vavassbur Sc Oo*, I/td. v. Port of LondoK 
Authority (1920), 4 LI. L. Bep. 289 ; no 
appeal, 6 LI. L. Bep. 192, 0. A. 


Part VIII. — Freight 


4621. Add* Annotation : — Apprvd. Glen Line, Ltd. 
V. A.-G. (1980), 46 T. L. B. 461. 

4524. Add. Annotatiofi : — Refd. Kleinwort, Sons | 
Co. V, Associated Automatic Machine 
Corpn., Ltd. (1934), 151 L. 1. 

4689a, ,]— r-Pltfs., shipowners Sc brokers 

of West Hartlepool, acted as ship’s agents for 
the steamship Z,, of Biga, Sc before makin g 
any necessary disbursements on behalf of or 
incurring any liabilities in respect of the 
vessel obtained from the master the following 
document : Please pay the freight for my 

vessel, the 2., & all demurrage which may be 
payable under the charter, to my agents, 
Messrs. E. A. Caspar, Edgar Sc Co., L&., Sc 
oblige.” The persons described in the docu- 
ment as the master’s agents were the pltfs. 
In an action by pltfs, for necessaries the 
evidence showed that this document came 
into being with the approval of the managing 
owner of the Z. Sc after be had agreed to 
assign to pltfs. all freight Sc demurrage : — 
Held : the document operated as an assign- 
ment of the freight Sc demurrage Sc pltfs. were 
entitled to judgment. — The Zigurds (1931), 
47 T. L. B. 625. 

4569a. Excess freight required toy shipowner 

— ^Not recoverable from seller.] — Modiano 
(Isaac) Bros. Sc Son v. Bailey (F. B.) Sc 
Sons, Ltd. (1933), 50 T. L. B, 43 ; 77 Sol. 
Jo. 799. 

4604. Add, Annotation : — Refd. Glen Line, Ltd. v, 
A.-G. (1930), 36 Com. Cas. 1. 

4682. Add, Annotation : — Refd. Stratlilorne S.8. 
Co. V, Andi‘ew Weir & Co, (1984), 89 Com. 
Cas. 318. 

4650. Add, Annotation: — As to (1) Apld. A.-G. v. 
Glen Line Sc Liverpool Sc London War Bisks 
Insce. Assoon. (1929), 34 Com. Cas. 309. 

4700. Add, Annotation: — ^Refd. Smitli v, Zigurds 
S.S. Owners & E. A. Casper, Edgar Sc Co., 
[1934J A. C. 209. 


4700. After this case add :~ 

-.] — See, also, Chosbs, Nos. 204ar- 

204c. 

4714a. Stevedore — As against equitable mortgagee 
of freight.] — A stevedore who unloads cargo 
Sc so by completing the adventure contributes 
to the bringing of the freight fund into 
existence is not entitled upon his claim for 
stevedoring charges to priority over a mtgee. 
who has an equitable assignment of the 
freight. — The Zigurds (No. 4), [1932] P. 
113 ; 148 L. T. 72 ; 48 T. L. R. 503 ; 18 
Asp. M. 1.. C. 324. 

4761. Add. Amiotation : — Refd. A.-G. v, Glen Line 
Sc Liverpool Sc London War Risks Insce. 
Assocn. (1929), 34 Com, Cas. 309. 

4764a. Right to dead freight — Cargo coated with 
ice — Reduction in carrying capacity.] — A kties 
Steam v, Arcos, Ltd., No. 1879d, ante. 

4837. Add, Annotations : — Generally, Refd. Shell- 
Mex V, Elton Cop Dyeing Co. (1928), 34 Com. 
Cas. 39 ; Maine &; New Brunswick Electrical 
Power Co. v. Hart, [1929] A. C. 631. 

4846. Add, Annotations : — Refd. The Adriatic 
(1981), 47 T. L. R. 638 ; The Njegos, [1930] 
P. 90. 

4862. Add. Annotations : — ^Refd. Canada Atlantic 
Grain Export Co. (Inc.) v, Eilers (1929), 35 
Com. Cas. 90 ; Cammell, liaird Sc Co. v. 
Manganese Bronze Sc Brass Co., [1934] A. C. 
402. 

4882. Add, Annotation : — ^Refd. Akt, Ocean v. 
Harding, [1928] 2 K. B. 871. 

4866. Add,. Annotation : — Consd. Dawson Line, 
Ltd. V, Aktiengesellschaft Adler f iir Chemische 
Industrie of Berlin, [1932] 1 K. B. 433. 

4931. Add. Annotation Retd, Perry v. Equit- 
able life Assce. Society of U.S.A, (1929), 
45 T. L. B, 408. 

4945. Add, Ayinotation : — Refd. A.-O, v, Glen Line 
Sc Liverpool Sc Ijondon War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 


Part IX. — Carriage of Passengers. 

4987. Add, Annotation : — Consd. Oliver v. Birmingham Sc Midland Motor Omnibus Co. (1932), 

48 T. L. R. 540. 


PART VUI. SECT. 3, SUB-SECT. 8.— B. 

«m. SHjnMdxm fot paument of dif- 
ference in freiaM between sUarMhips efr 
first^oUm sailing ships — j 
— CouiaoN V, Gzowski (1862)« 22 
U. 0. R. 38.— can. 


PART IX. SECT. 2. SUB-SECT. 1. 

0 I. j — At the trial of the 


owner of a motor boat for a contra* 
veotiou of 1894 Act, s. 271 (1), the 
eTi4enoe adduced woe that on a certain 
occasion the boat carried a party of 
more than twelve persons, gnratultously, 
on a pleasure excursion on the Clyde, 
without a Board of Trade certlficaio : — 
Held : that the expression “ passenger 
steamer ** did not neoessarily include 
every ship which on any occasion carried 


persons other than the owner Sc his 
family, & the master Sc crew; &, 
accordingly, that it was not established 
thrt the motor boat was a passenger 
steamer, & that the sheriff substitute 
who heard the case was entitled to find 
the accused not guilty of thechai^, — 
Youno V. Dochbrty, Youno V, Kyle, 
[1929] S. 0. (J.) 67.— SCOT. 
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Part XI. — Contract of Towage. 


5055. Add, Annotation : — Held, Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 

5056. Add, Annotation: — Ge7ierally, Hetd, The 
Kafiristan, [1937] 3 All E. R. 747. 

5057. Add, Annotation : — Consd. The Kafiristan, 
[1937] 3 All E. R. 747. 


contracted should have the like exemptions 
from liability for negligence as the first con- 
tractor obtained, &> pltrs. could not rid them- 
selves of the exempting provisions by framing 
their action in tort. — The Kite, [1933] P. 
154 ; 102 L. J. P. 101 ; 149 L. T. 493 ; 49 
T. L. R. 626 ; 18 Asp. M. L. C. 418. 


5124a. 


Onus of proof.] — Pltf., cargo owners. 


AnfwtaHons :--’4kmad. The Mulbera, [1937] P. 82; The 
Stranna, [1937] P. 130. 


contracted With a firm of wha^ngers for ^126. Add, Annotations Danneberg v 


the collection & transport of pltfs.’ goods 
from one wharf on the River Thames to 


White Sea Timber Trust, Ltd. (1935), 164 
L- T. 25. Refd. Calico Printers* Assocn., 
Ltd. V. Barclays Bank (1930), 146 L. T. 61 ; 
A/S Bendal v, Arcos, Ltd., [1937] 3 All E. B. 
677. 


another. The wharfingers, who to pltfs.’ 
knowledge owned neither tugs nor lignters, 
contracted with a firm of lighterers for the 
transport, & they in turn contracted with 
the defts. for a tug. Pltfs.’ contract with 
the wharfingers was on the terms that the 
latter co. should not be liable for any neglect 
of its servants or others for whom it might 
be responsible, & that “ persons supplying 
tugs op barges to the co. to enable it to 
fulfO its contracts shall incur no greater 
liability to the co.’s customers than that of 
the co. hereunder.” The wharfingers’ con- 
tract with the lighterers was on the terms of 
the London Lighterage Clause. It con- 
tained an exception in respect of damage 
arising from negligence, & further stated 
that the lighterage rates were quoted on the 
condition that the person with whom the 
contrsbct was made was either the owner or 
the authorised agent of the owner of the 
goods intended to be carried. The lighterers’ 
contract with the tug owners was on the 
usual towage terms containing a similar 
exemption from liability for negligence & 
also an indemnity clause. Pltfs.* goods, 
while on board one of the lighterers’ barges, 
which with others was in tow of the tug, 
were damaged through the barge colliding 
with one of the abutments of Cannon Stoeet 
Railway' Bridge. Pltfs. brought an action 
gainst the tug owners, framing it entirely 
in tort. There being a primd fade case of 
negligence against the tug, pltfs. called no 
e'^dence on this point, ^ defts. called one 
witness only, the master in charge of the 
tug, who did not see the actual contact but 
heard the blow & saw the barge ” flared out,” 
owing, in his opinion, to the breast rope not 
having been properly made fast by the 
lighterers* servants: — Held: (1) there was 
no greater probability that the accident 
happened through negligence on the part of 
the tug owners’ servants than on the part 
of the lighterers’ servants, &, following Lord 
Dunedin’s dictum in Ballard v. North British 
By, Co. (1923), S. C. (H. L.) 43, 64, that ” if 
the defenders can show a way in which the 
accident may have occurred without negli- 
gence . . . the pursuer is left as he began, 
namely, that be has to show negligence,” 
pltfs. la^ed on the issue of fact ; (2) assuming 
that a case of negligence was made out, there 
was a limited authorisation in each step of 
the negotiations that the contractor could 
reserve that the pepple with whom he in turn 


51S0. Add. Citations : — 44 T. L. R. 140 ; 17 Asp. 
M. L. 0. 844. 

5183a, ** Whilst towing.”] — ^Under a contract 
of towage a tug was engaged to assist a ship 
from a wharf to buoys further down the 
river. The precise time at which the towage 
was to begin was not defined, but it was 
intimated that the tug should be in attend- 
ance about 11 a.m. About 10.55 a.m. the 
tug arrived ; but she was travelling too 
fast, failed to reverse her engines in time, 
struck the ship. At the time of the 
collision the ship had not finished dis- 
charging ; those on board her were not ready 
to give orders to pick up towing ropes; & 
those on the tug were not expecting such 
orders & were only concerned in trying to 
avoid the collision. The tug owners con- 
tended that the collision happened ” whilst 
towing,” within the meaning of that phrase 
in the conditions of the contract of towage 
(the U.K. Standard Towage Conditions) 
xmder which it was admitted that the tug 
would bo exempt from liability. In clause I. 
of the conditions tlie meaning of the phrase 
“ whilst towing ” is stated as follows : ” For 
the purpose of these conditions the phrase 
” whilst towing ” shall be deemed to cover 
the period commencing when the tug is in a 
position to receive orders dii'ect from the 
hirer’s vessel to pick up ropes or lines or 
when the tow rope has been passed to or by 
the tug, whichever is the sooner. . . : — 

Held : the Towage Conditions had not begun 
to apply ; it would be putting an unreason- 
able construction on the words to hold that 
the collision occurred ” whilst towing ” 
merely because the tug was within hailing 
distance & therefore physically ” in a posi- 
tion to receive orders direct from the hirer’s 
vessel to pick up ropes ” ; even if regarded 
solely from the tug owners* point of view, the 
tug must at least be in a position to receive 
So comply with the orders; hut the con- 
ditions ought to be read with reference to 
both parties, So until the reasonable moment 
had come at which orders might be expected 
to be given from the ship the tug could not be 
said to be ” in a position ” to receive them. — 
The XJbanienbobg, [1936] P. 21 ; 106 L. J. P. 
10; 164 L. T. 664 ; 62 T. L. R. 114 ; 18 
Asp. M. L. C. 591. 


PARTXI.SK0T.3.SUB-SECT. 1.— A(a). 
ftb. Tow sinkinff in heavy sea.] — A 


tug is not liable, in the absence of 
negUgenoe, in respect of a dredger 
sinking in a heavy sea while being 
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owed. — OAifASA DRKDanfo Co. v. 
(19S6] 3 D. h. R. OAN. 



5i40a* When towage commences — ^More 

than one tug.] — The B., a tug belong- 
ing to pltfs.,the Port of London Authority, 
came into collision with defts/ steamship 
C. C. in Tilbury Dock, Hie B, & another 
tug, the S.y which also belonged to pltfs., 
were under contract to tow the C. C. 
from lock to berth. The S, was made 
fast ahead of the C. C, & was towing 
her, & the B, was proceeding to the C. C., 
which had passed through the lock into 
the dock when the B, was struck by the 
revolving propeller of the C. (7. The col- 
lision was entirely due to the improper way 
in which the B, was handled through those 
on board not realising that the C. C, had twin 
screws. The dockmaster had given the 
appropriate signal for the C. C. to come 
ahead on her main engines, & it was not dis- 
puted by pltfs. that it was the universal 
practice of all ships navigating through the 
dock to use theii‘ main engines & that no 
complaint about such use had ever been 
mode by pltfs. They contended, however, 
that defts. had committed a breach of bye- 
law 19 of the Port of London Dock Bye-laws 
which provides that “ no i)erson shall work, 
or cause to be worked, the propelling engines 
of any ship in the dock for any purpose 
except with the previous consent of the dock- 
master, & at such time & place & in such 
manner as he shall approve. Penalty £5.” 
“ Such consent is only to be given (if at all) 
on the terms that the person on whose behalf 
the application for the saryie is made will be 


VoL XZX--flblMinK. Oims 6140ar-88M. 

responsible for all damage caused by working 
such engines & will indemnify & save harm- 
less the Authority & its officers all 

claims in respect of such damage.’ Pltfs. 
further contended that by clause 4 of the 
towage contract defts. agreed to pay for^y 
damage to any of pltfs.* property, includmg 
the tug or tugs engaged in the towage, which 
might arise from collision even if caused or 
contributed to by the negligence of any 
servants of pltfs. Defts. contended that 
clause 4 did not apply inasmuch as under 
clause 1 the towage was “ deemed to com- 
mence when the tow rope had been passed to 
or by the tug.” Pltfs.’ reply was that the 
towage was to be done by two tugs that 
it commenced when one of the tugs, namely 
the had started towing : — BeU : bye- 
law 19 did not apply at the time in question, 
but, even if it did, defts. did not commit a 
breach of it because the consent of the dock 
master to use the engines had been given; 
the towage contract could be fairly inter- 
preted as meaning t.hat the towage should be 
deemed to have corn men ced when the tow 
rope had been passed to each of the two tugs, 
&> that until that had been done the ordinary 
provisions of the common law applied to 
the rights & duties of each party ; & accord- 
ingly defts. were entitled to succeed on the 
claim & counterclaim. — T he Cian Colqu- 
HOUN, ri936] P. 153 ; 105 L. J. P. 05 ; 155 
L. T. 231 ; 52 T. L. K. 349 ; siib rwm. Pout 
OP London Authoiuty v. Clan Colqtjhotjn 
S.S. Owners, [1936] 1 All E. R. 429. 


Part XII.- 

5150. Add. AnnoiaBon : — As to (2) Gonsd* The 
Champion, [1934] P. 1. 

6175. Add. Annotatiom Consd. Winnipeg Electric 
Co. V. Oeel (1932), 48 T. L. R. 667. Refd. 
The Mulbera, [1937 j P. 82. 

51B6. Add. Annotation : — As to (1) Consd. The 
Otranto, [1930] P. 110. 


Collisions. 

5194. Add. Annotations : — As to (3) Refd. Canadian 
Pacific Ry. v. Kelvin Shipping Co, (1927), 
138 L. T. 300; Grainton S.S. Owners v. 
Gtmua S.S. Owners, The Genua, [1936] 2 
All E. R. 798. 

5354. Add. Annotation .--—Refd. The Vectis, [1929] 
P. 204. 


PART XI. SECT. 8, SUB-SECT. 2. 

5146 i. Liability for negligef^.^ 
The owners of tJhe P. ooi^rooted with a 
towing CO. to l^ve the P. towed 
her berth to a grain elevator to unload 
her cargo. The P. had no uiotlvo 

S ower. Owing to the breaking of the 
DW line at one stage of the movement 
the P. continued her forward mo;TO- 
ment past the elevator & reached the 
south end of the harbour where the 
was laid up, puncturing the latter 
under the water line, by an anchor lOTt 
hanging down on the 
P. pamy under water. This anchor 
wiis left so hanging down by those on 
ttie tow notwithstanding a warning by 
the to* master:— H««; O) 
oommonolng the towing of a 
anchor is left, by the Joint 
of the tug master & tho^ 
the ship, lu such a position ^ 

Btltute a danger to other 
does in fsot oatiso such 
tow Sl tug are each responsible & 
for the damages so caused ; (2) when 
a YCM^ at anchor or moored at a dock 
Is mn Into by another, the orwis is up^ 
th^ moving vessel to justify 
her action; <3) tewage is 
undertaking, & although the motive 


power may he wholly that of the 
tug. yet both tug & tow are bound to 
t^e reasonable care & to use reasons 
able skill In performing the operation- 
Thls duty is not afteoted by toe term . 
of the towage contract, which cannot 
regmate the lelations between the tug 
& tow & third parties ; (4) persons on 
boa^ the tow such as a shlpkecpor & 
hie helpers, though not a regular 
navigating crew, in regard to reason- 
able care & sl^. may treated os 
agents of the owners of the ship in 
periormlng or neglecting to perform 
such duties as the towage contract or 
the exigencies of the operation caste 
upon them ; (6) provision to a towage 
oontraot that toe operation is at 
“ owner’s risk ” will not abe^e the 
tug In case of negligence in navigation 
so far as third parties are concerned.— 
Canada S.S. Linbs, Ltd. e. S.S. 
Paisley, Jambs Ricjhardson & Sons. 
Lttl d. S.S. Paisley, [1930) Ex. 
O. R. 105 ; rw80: James Richabd- 
80N & Sons, IAtl v. S.&» 

(1930) 3 D. 257 ; (1^9) 2 

D. L. R. 42 ; S. 0. R. 359.— CAN. 
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Oanahh-Tnn Kinodoo v. Canada 
Steamship Lines, Pattobon 

Steamships, Ltd. v. The <y:poRD. 
[19311 S. O. R. 288 ; 1 J>. L. R. 14C ; 
^vsg.! [19301 Kx. C. R. 1.— CAN. 

PART XII. SECT. 2, SUB-SECT. 18.— 
A. (d). 

J 1 . Pltf.*8 barge, the R., 

with her tug attache^ was on Sept. 1, 
1931, forcM to anchor about 1,400 
feet below G. Point on the St. Law- 
rence, on account of heavy log. 
Another ship, the S.. was ^so anchored 
SSHier. tbB P. knew these reswlB 
were ahead 

fog came on without slowii^, until 
her captain came on the bridge at 
G. Point when he decided to SDohor 
his vessel, Sc in manoeuvring to do so 
the collision In question ooourwd. The 
S. Sc the tug regularly sqund^ their 
bells. Sc the R. also carried her tvw 
mooring lights, but not quite dlspo^ 
oooordl^ to the rules, being on toe 
The R. did not sound her 
heU .—Held : it) in the oiroumstanow, 
& in view of the heavy fog, toe P. 
should have stopped sooner. Sc that 
the ooUlslon was soldy toe xmlt of 
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Add, Annotation : — Cpnsd. Veotia, [1929 

P. 204. 

5878. Add, Annotation : — f|etd. McGowan v. Stott 
(1923), 99 L. J. K. B. 357, n. 

5S79a. Harwich Harbour.] — The M, was 

leaving &)! the P. was arriving at Harwich 
Harbour, both vessels being in charge of a 
pilot, when a collision occurred. It was 
necessary for the P. at the entrance to the 
harbour to round Beach End buoy : — Held: 
Harwich Harbour Conservancy Board (1929). 
Bye-laws No. 8 applied to the entrance to the 
hai'bour, & the E, which was navigating 
against t he tide, should have eased her speed 
& aUowed the P. to pass clear of her. — The 
Pbinses Juliana, Esbjerb Owners v, 
Pbinses Juliana Owners, [1930] P. 139 ; 
[1930] 1 All E. B.. 085 ; 105 L. J. P. 68 ; 
155 L. T. 2(51 ; 52 T. L. B. 209 ; 18 Asp. 
M. L. O. 014. 

5395. Add, Annotation : — Retd. The Minerva 
(1938), 49 T. L. R. 663. 

5400. Add, Annotation : — ^Folld* The Harkaway, 
[1928] P. 199. 

5400a. .] — Defts.’ sailing barge canie to 

anchor in a river. She was lying on the 
mud anchored with fifteen fathoms of chain 
leading from her bows on to the mud & 
thence to the anchor lying in the channel, 
which at low water was a mere gut-way thirty 
feet wide. Pltfs.’ motor boat, drawing 6 feet 
3 inches aft & with about one foot of water 
under her, coming up the river in the deepest 
water there was at the time, went over one 
of the flukes of the anchor projecting up out 
of the mud at the bottom of the river, k> was 
holed <Sr sank : — Held : having regard to the 
shallowness of the water the anchor ought 
to have been buoyed or some other warning 
given of its position, & defts. were liable to 
pltfs. for the damage sustained. — The 
Harkaway, [1928] P. 199 ; 97 L. J. P. 113 ; 
139 L. T. 015 44 T. L. R. 649 ; 17 Asp. 

M. L. O. 603. 

;~Refd, Burley C. v, Lloyd Edw. (1929), 45 

5401a. Portland Harbour — ^Vessel about to 

enter ’’ — Collision in one of the ** channels 
between the breakwaters.’’] — Rule 5 of a 
schedule to an Order in Council relating to 
the Port of Portlajid (1931, No. 176) provides 
that When any vessel or vessels s^e about 
to enter from seaward any of the channels 
between the breakwaters, no vessel pro- 
ceeding outward by the same channel snail 
enter tSiis said channel until the before men- 
tioned vessel, or vessels, shaD have passed i 
in.*' 

A collision between the P., an outward 
bound submarine in command of deft., & 
pltfs.’ vessel P. inward bound, took place 
in the North Ship Channel entrance to Port- 


land Harbour, slightly to the southward of 
midrohannel & about 20Q to 300 feet outside 
of a line drawn between the breakwaters. 
It was argued for deft, that r. 5 did not 
apply) inasmuch as a vessel '* about to enter 
from seaward ” one of the channels meant 
a vessel going to enter the water which might 
reasonably be takien to be included in the 
word channels ” ; that the P. was never 
in a position of being about to enter/’ 
which implied that she must so approach 
as to indicate clearly her intention to enter, 
whereas, instead of ** shaping up ” at a 
proper distance to enter ^e channel, she 
was cutting the corner then had to make 
a turn of flve or six points : — Held : (1 ) the 
collision took place in what might fairly be 
called one of “ the channels between the 
breakwaters ” ; taking r. 5 as a whole, its 
purport was not to Jay down how vessels 
should or should not approach the harbour, 
but to lay down in clear language that the 
outgoing vessel should be the give- way 
vessel ; & accordingly the E, was to blame ; 
(2) the vessel with the right of way was not 
in the position of a “ keep course & speed ” 
vessel under the crossing rule ; the P. having 
a bad look-out, considering the fine angle 
at which she was approaching the bre^- 
water, too high a rate of speed, was also to 
blame. Both vessels accordingly held to 
blame in the proportions of two-thirds to 
the E, & one-third to the P. — H.M. SUB- 
■MABiNE Rainbow. [1933] P. 68 ; 102 L, J. P. 
61 ; 149 L. T. 357 ; 18 Asp. M. L. 0. 368. 

5403, Add, Annotation : — Generally, Refd, Tlie 
Hockabill, (1937| P. 93. 

5439. Add. Annotation : — Consd. The Otranto, 
[1930] P. 110. 

5446. Add, AnnotcUion : — Refd. Eitano Moru S.S. 
V, Otranto, S.S., [1931] A. 0. 194. 

5488. Add. Annotation — As to (1) Refd. The 
KalirisUn, [1937] P. 63. 

Add, Annotation: — As to (1) Consd. The 
Champion, [1934] P. 1. 

' 5490a. .]— The Efpra (1936), 182 L. T. Jo. 

82. 

5505. Add, Annotation : — ^Refd. The Aeneas, [1035 1 
P. 128. 

5516. Add, Annotation : — ^Refd. The Champion, 
[1934] P, 1. 

5617a. .] — The Dagmab, No. 

5608a, post, 

5521. Add: Annotation : — Apld. The Palembang, 
[1929] P. 246. 

5628. Add, Annotation: — As to (1) Consd. The 
Palembang, [1929] P. 246. 

566a. Steering definite course to definite 

destination*] — A pilot vessel when not en- 
gaged on her station on pilotage duty but 


her negUgenpe : (2) the E, belns 

attached to her tug, which wae her 
servant, was not reauired by the rules 
of the road to ring her hell; dc the 
ringing of the bell by the tug was 
sufficient ooiupllance with the rules ; 
moreover, the fact that the lights on 
the B, were not placed in accordance 
with the rules, having had no bearing 
on the accident; the E, In no way 
contributed to the oolUsion.-^'^ 
Barge Line, Ltp. v , PopLARRAVt 
& POFLARRAT STBAMSUIR C0„ 1 
[1932] Ex. a E. 209.— CAN. 


PART XIL SECT. 2, SUB-SEQT. 16. 

— F. 

6408 iv. — ,1 — The descends 

Ing vessel coming with the current is 
enritled to consideration. & an up- 
coming vessel, in a narrow channel, 
where navigation is Intricate, seeing 
another vessel coming down stream, 
must stop, & if necessary come to a 

S osition or safety below the point of 
anger & there remain until the channel 
is dear. — Standard Oh Oo. of New 
Jl^BV V. S.3. “IKALA," iNDtrSTRy 
S.S. Oo., Ltd. v , S.S. Jambs McGbb, 
Ex. 0. R, 230.— DAN. 
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PART XII. SECT, 8, SUB-SECT. 8.— 
B, (b). 

5447 Iv, ,1— Held : when 

a danger of oolUelQn occurs, a 


is not instifled in arbitrarily $ obsti- 
nately insisting on her iflght of way 
conferred under rule 25. If in obsti- 
nately following out the letter of the 
roles regulating the course, a ooUlsion 


roles regulating the course, a collision 
thereby occurs, she becomes at fault 
under rule 87, — ** Elfbtone 

CHIOAOO TRIRUKB TRANSPOBTATfON 

op.. Ltd., Crbtb SHiPFiNa Ooif bp. e. 
“ OxncAao Tbirunb,*' [19311 Ex, C. E. 
132.— CAN. 
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steering a definite course to a dednite destina^ | 
tioUy for example, returning to port to land a 
pilot, must not exhibit the pilot boat lights | 
prescribed by Art. 8 of the Regulations for 
^eventing Collisions at Sea, 1910, but must 
exhibit the ordinary navigation lights for 
vessels of her tonnage prescribed by the 
regulations. — The Kingstown , (1929), 99 

L. J* P. 19. 

55t8. Add. Annoidiion : — Hefd. The Tovarisch, 
[1929] P. 293. ^ 

5576. Add. Annotation: — As to (2) Apld. Don- 
caster v. Sudlow (R.) & Sons (1929), 22 
B. W. C. 0. 604. Refd. Morgan v. Amal- 
gamated Anthracite Colliei'ies, Ltd., Hutch- 
ings V. Amalgamated Anthracite Collieries, 
Ltd. (No. 2) (1934), 27 B. W. O. C. 313. 

5692. Add. Annotation: — As to (1) Refd. The 
Tovarisch, [1929] P. 293. 

5608a. Other vessel moored.] — A dumb 

hopper made fast by forward moorings to 
a moored vessel, swinging with the tide, is 
herself a moored vessel, <te not a vessel under 
way within the Port of London River bye- 
laws. The 4/., a dumb hopper loaded with 
spoil, had been moored alongside a dredger 
in Black wall Reach, River Thames. . Her 
after moorings were cast ofX, & she com- 
menced to swing with the tide, being still 
made fast forward by her forward moori^s. 
She was exhibiting one white riding light 
forward & one white riding light aft. In 
these circumstances the l)., a steamsMp 
bound up-river, came into collision with the 

M. : — Held: (1) the M. was not a vessel 
under way ; (2) in any case the M. veas 
probably a “ lighter ” witiiin the meaning 
of the Port of London River bye-laws 1914- 
26, was not required to carry side lights 
when under way, ^ no lights were laid down 
by the bye-laws for her to carry ; (3) the 4/*, 
being moored to the dredger, which was 
moored to buoys, was hor'self moored & 
bound to exhibit two white riding lights in 
accordance with bye-law 14 ; (4) the D. was 
alone to blame for the collision. — The 
Dagmati (1929), 141 L. T. 271 ; 45 T. L. R. 
303 ; 18 Asp. M. L. C. 41. 

5608b. Dumb barge.]-*-Pltfs.’ steamship S. 

was lying moored at a tier on the south side 
of the River Thames. Defts.' dumb barge P. 

. was lying inside of the S. & attached to her 
by ropes fore & aft. When the work of 
receiving cargo from the S. ceased for the 
day the P. was left alongside the S. unlighted 
4c unattended. The S. was exhibiting the 
usual anchor light. During the night some 
unknown craft came into collision with the 
P. & she filled & sank, &, as the tide ebbed, 
the S. rested on the submerged hull of the P. 
& both vessels were damaged. Under bye- 
law 14 of the Port of London River Bye-laws, 
a vessel under 150 feet in length ** when at 
anchor or moored ” by night must exhibit 
a riding light ; but by proviso (a) to the bye- 
law : “ Where masted vessels are lying made 
fast at the moorings in the tiers, only the 
outermost off shore of such vessels in each 
tier shall be required to exhibit the riding 


light & by proviso (c), “ . . . Lighters 
made fast at wharves, piers or jetties or 
alongside vessels thereat, ^all not be required 
to exhibit the riding light : — Meld : (1) it 
was not negligent to leave the P, unattended ; 
but (2) not being a masted vessel nor made 
fast to a vessel at a wharf, pier or jetty, the 
P. could not bring herself within either 
proviso (a) or (c) ; accordingly there was 
nothing to take her out of the obligation 
imposed upon her under the main part of 
the bye-law to exhibit a riding light ; (3) as 
defts. could not prove that the absence of 
the light was not a cause of the collision with 
the unknown craft, they failed to discharge 
the onufi upon them, & there must be judg- 
ment for pltfs. — T he Pxiincbss, [1929] P. 
287 ; 98 L. J. P. 158; 142 L. T. 94; 45 
T. L. R. 627 ; 18 Asp. M. L. 0. 56. 

Annotation : — As to (3) Refd. Tho MnlbRra, 11937] P. 82. 

5617. Add. Annotation : — Consd. The Palernbang, 
[1929] P. 246. 

5630a. Coloured flare.] — A large four-masted 
barque, after seeing both lights of an 
approaching steamship about one & a half 
to two points on the starboard bow, saw only 
the green light at an estimated distance of 
about half a mile. Thereupon a green 
pyrotechnic flare was exhibited on the^ star- 
board side of the barque. Immediately 
afterwards the steamship ported her helm, 
&, in attempting to cross tho bt)ws of the 
barque, was struck on the port side by the 
bowsprit &> stem of the barque & sank with 
all hands except one : — Held : the exhibition 
of the green flare by the barque was not a 
breach of Article 12 ; the green flare w^ 
intended simply to attract attention, & did 
not call upon the steamship io do anything 
except that which it was her duty to do 
when she saw a sailing vessel approacliing 
with lights green to green ; & the steamship, 
by improperly porting, was alone to blame 
for the collision. — A lcantara, S.S. Owners 
V. Tovarisch, S.S. Owner*'*, fl931] A. C. 
121 ; sub nom. The Tovarisch, Alcantara 
S..S. Owners v. TovARrscH S.S. Owners, 
iOO L. J. P. 46 ; 144 L. T. 230 ; 47 T. L. R. 
89 5 18 Asp. M. L. 0. 182, H. L. 

Annotation: — Cousd. Leopold L. I). S.S. v, llooholaga S.S. 
^.!Laaii? Dreyfus & Co. v. Hochelaga S.S.. Horlielaga 
S.S. V. Louie Dresrfua & Co., Hocholaga S.S. Co. v. Leopold 
L. D. S.S. (1931), 101 L. J. P. C. 05. 

5648a. Vessel under way— Meaning of ‘‘under 

way.^^l — Under bye-law 28 (e) of the Port of 
London River B> e-laws, 1914-1926, in fog, 
“ a steam vessel under way about to turn 
& whilst turning round shall sound at intervals 
of not more than two minutes four short 
blasts in rapid succession, followed, if f'Urn- 
ing with her head to . . . port, by two short 
blasts.” Bye-law 5 provides that in these 
bve-laws . . . unless there be something in 
tfie subject or context repugnant to such 
construction . . . the expression under 
way * when used in relation to a vessel means 
when she is not at anchor ... & includes a 
vessel dropping up or down the river with 
her anchor on the ground.” In order to come 
to anchor on account of fog pltfs. vessel 
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Pakehuy bound up-river on the flood tide, 
sounded the appropriate signal under bye- 
law 28 (e), hard-a-starboarded her helm, 
put her engines full speed astern. When she 
had swung two or three points the anchor 
was let go with thirty fathoms of ohain & 
'was reported to be holding. Her navigation 
lights were then switched off, the anchor 
lights switched on So the beU commenced to be 
rung for fog. The engines had then to be 
worked half ahead So full speed ahead for 
about a minute So a half to avoid a small 
vessel at anchor, So were then put full speed 
astern for about a minute So then stopped. 
About ten minutes after the anchor had been 
let go, So when the Pakeha had nearly swung 
head to tide, she was run into by defts.’ 
steamship. Defts. alleged (inter alia) that 
the Pakeha was a vessel imder way So turning 
in the river. So required, therefore, to continue 
sounding the signal of four short blasts 
followed by two : — Held : following the 
criterion laid down in The Esky The Gitanay 
No. 5521, as the Pakeha was holden by So 
under the control *’ of her anchor during all 
the time in question, she was not “ under 
way,** So was right in ringing her bell, the 
appropriate signal for a vessel at anchor in 
a fog. — The Palembano, [1929] P. 246 ; 98 
L. J. P. 129 ; 141 L. T. 399 ; 45 T. L. R. 
496; 18 Asp. M. L. 0. 46, 

6667. Add. Annotation : — Distd. The Palembang, 
[1929] P. 246. 

6669. Add. Annotaiion : — Aa to (1) Refd. The 
Bremen (1931), 47 T. L. R. 606. 

6660. Add. Annotation : — Generally y Refd. Canton 
Owners v. Rhesus Owners, [1928] W. N. 214. 

6666a. Duty of ship hearing signals — Whether 
alteration of course Justifiable.] — Two steam 
vessels, the H. So the G., came into collision 
in a fog. Both had headway at the time 
of the collision So were to blame for excessive 
speed in fog So for not stopping when they 
flrst heard the fog signals of the other vessel 
forward of their beam. The G. had been 
soimding a succession of two prolonged blasts 
(the signal prescribed by Art. 16 (6) of the 
Reflations for Preventing Collisions at Sea 
to indicate that she was stopped in the 
water), when in fact she had substantial 
headway, So the case for the iT., which had 
meanwhile stopped her engines, was that this 
signal justified her in altering course &, 
although she still had headway, in putting 
her engines slow ahead again : — H eld : before 
altering course in fog eve^ precaution ought 
to be taken to ascertain that the vessel 
blowing the two blast signal, a signal which is 
frequently unreliable, is really stopped So not 
alt^ing the bearing or getting nearer ; from 
the sound bf the blasts blown by the Q. it 
should have been apparent that she was 
getting nearer So not really stopped ; accord- 
ingly the JET. was to blame for going on again 
So altering her course ; So both vessels were 
to blame in equal degrees. — T he Gastelu, 
[1934] P. 86 ; 103 L, J. P. 97 ; 161 L. T. 260 ; 
18 Asp. M, L. C. 480. 

6681. Add, Annotation: — Generally, Refd, The 
Kafiristan, [1937] P. 63. 


6686a. Meaning of existing eireumstances So 

ecmdltlons — ^Aircraft carrier with aircraft 
In the air.] — ^The words in Art. 16 of the 
Collision Regulations, ** existing circumstances 
So conditions ** & ** circumstances of the case,” 
refer to circumstances affecting the naviga- 
tion of the ship So not to outside influences 
on the. minds of persons on board the ship. 
The fact of the aircraft being in the air with 
only a lixnited supply of petrol was not a 
circimistance which justifled the aircraft 
carrier for failure to comply with the regula- 
tions. — H.M.S. Glokious,** [1932] W. N. 
213 ; 74 L. Jo. 109 ; affd^, [1938] W. N. 10 ; 
76 L. Jo. 9, C. A. 

6720. Add. Annotation: — Aa to (1) Refd. The 
Bremen, [1931] P. 166. 

6732. Add. Annotation: — As to (1) Refd. The 
Bremen, [1931] P. 166. 

6748a. Meaning of ascertained.”] — 

In order that the position of a vessel whose 
fog-signal is heard by another vessel may be 
“ ascertained ** within Art. 16 of the Regula- 
tions for the Prevention of Collisions at Sea, 
the vessel must bo known by the other vessel 
to be in such a position that both vessels can 
safely proceed without risk of collision. An 
• inference as to the vessers position, based 
upon the direction from which the fog-signal 
was heard, the probable course which she is 
taking, So the improbability of her crossing 
the fairway in a fog, is not an ascertainment 
justifying a disregard of the precautions en- 
joined by the above article. Implicit 
obedience to the Regulations, upon which 
navigators are entitled to rely, is of great 
importance. — Nipi»on Yusen Kaisha v. 
China Navigation Co,, Ltd., [1935] A. C. 
177 ; 104 L. J. P. C. 84 ; 152 L. T. 313 ; 61 
T. L. R. 203; 78 Sol. Jo. 897; 18 Asp. 
M. L. C. 533, P. C, 

6748b. .] — Held : to comply with the direction 

to “ stop ** So then “ navigate with caution *’ 
a vessel should run her way off So bring 
heraelf as nearly as possible to a standstill ; 
So a vessel which alleged that, on hearing the 
fog whistle of the other vessel, she went dead 
slow by stopping her engines So then putting 
them slow ^ead. So so continued 
alternately stopping So going slow ahead, 
was not complying with art. 16 . — ^Thb 
Union, [1928] P. 176 ; 97 L. J. P. 126 ; 139 
h. T. 448 ; 17 Asp. M. L. C. 483. 

6748c. Unless clear that safe to continue 

course.]-— Under Article 16, a steam vessel 
hearing the fog signals of a vessel, apparently 
forward of the beam, is required to stop her 
engines So then nav^te with caution. 

The B.y a large liner going down Channel 
in a dense fog at a speed of about 4 knots, 
heard, on the starboard side about abeam 
or a little abaft it, the fog whistle of the 
steamship B. G. After the whistle had been 
heard four or five times more, getting louder 
So nearer So apparentlv still on the same 
bearing, the master of the B. decided that he 
must act. He accordingly starboarded So 
increased his engine power to assist the helm. 
The B. O. then came into sight 100 to 150 
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away on the starboard side, <»osBine 
the bows of the J5. from starboard to port, & 
the two veiptels came into collision i-^JSeld * 
(1) the main cause of the collision was the 
bad navigation of the B, G, (inter alia) in 
altering ner course in fog, proceeding at 
excessive speed, & failing to sfop on he^ng 
the whistle of the B» forward of her beam. 

The conclusion on the authorities is that in 
fog, unless the vessel hearing a whistle is 
qmte cle^ that to continue course &, speed 
will not involve risk of collision, she should 
always stop her engines (per OuB.). 

(2) The B, was also partly to blame, 
inasmuch as the fact that the fog signals of 
the B* G, were getting louder & nearer on the 
same bearing was a clear indication of 
danger, & that accordingly good seamanship 
required the B, to stop alter hearing the 
second or third blast, when those on board 
would know for certain that the other ship 
was approaching & causing risk of collision. 
Both vessels accordingly held to blame, the 
B. (?. to the extent of 80 per cent. & the B. 
20 per cent. — The Bremen, [1031] P, 166 ; 
100 L. J. P. 122 ; 146 L. T. 665 ; 47 T. L. R. 
505 ; 18 Asp. M. L. C. 252, O. A.* 

5748d. So far as the circumstances of the 

case admit ’’ — ^Alrcraft carrier with aircraft In 
the air.] — H.M.S. Glorious, No. 5686a, ante. 

5754. Add, Annotation : — Consd. The Bremen, 
[1931] P. 166. 

5757. Add, Annotations: — As to (1) Refd. The 
Bremen, [1931] P. 166. Generally f.'Retd, The 
Young Sid, [1929] P. 190. 

5775. Add, Annotations : — ^Refd. The Bremen 
(1931), 47 T. L. R. 505; Nippon Yusen 
Kaisha v. China Navigation Co., [1935] A. C. 
177. 

5779a. .] — The battleship M, came into 

collision with the steamship K, in foggy 
weather. The whistle of the K* was heard 
by those on the M, & was judged to be 10 deg. 
to 16 deg. on the port bow &; a long way oft. 
The engines of the M. were stopped for 
about four minutes, during which time two 
or three more fog signals were heard. The 
ship’s head fell off to starboard & the engines 
were tlien put ahead again. A few minutes 
later, the whistle having been heard several 
times on an estimated bearing of 15 deg. to 
20 deg. or possibly 25 deg., the captain of 
the M,, having come to the conclusion that 
the K, was on an opposite course & would 
pass port to port, made further substantial 
alterations to starboard, os the sound of th*^ 
K,*s whistle was getting rather close & he 
wanted to give her more room. In fact, 
however, the K. was on tlie starboard bow of 


the M,, & the starboard wheel action on the 
M,, instead of terminating the risk of col- 
lision, brought it about. When the vessels 
came in sight of each other at a distance of 
about 500 yards the M, was on the starboard 
bow of the K, &; the K. was on the port 
bow of the M, At that time the K,, which 
had not heard the AT.’s fog syren until just 
as the M, came into view, was proceeding at 
about 11 knots & the JIf. at about 7 to 8 
knots: — Held: (1) the look-out on the K, 
was inelhcient, since the marked deteriora- 
tion in visibility siiortly before the collision 
was not noticed, & both vessels were to blame 
in respect of their speeds ; (2) the M, was 
also to blame for altering course, because, 
although there is no rule that when two 
vessels are approaching one another in fog 
the course should not he altered, a vessel is not 
justified in altering without reasonable 
grounds for concluding that the position of 
the otlier vessel is ascertained ; tliat the only 
data known to those on the M. were that the 
bearing of the whistle signals of the K, 
appeared to be one or two points on the port 
bow broadening slightly, but that it was 
only a ^less as to tlie direction of approach- 
ing whistle signals two to four miles away 
with a strong head wind blowing, &; the guess 
was in fact erroneous. — Malaya, 

11937] P. 179 ; 106 L. J. P. 115 ; 53 T. L. R. 
911. 

5891a. .] — Two steam vessels, the 8 , & the 

JST., while on courses crossing one another at 
the fine angle of 8 degrees, sighted each 
other’s lights at a distance of several miles. 
The 8, first sighted the masthead light of 
the K, fine on the staiboard bow, & after- 
wards, as the K, was yawing considerably, 
saw both her sidelights. The K. had the 
masthead & green lights of the ^8. open to 
her a little on the port bow, & the Elder 
Brethren were of opinion that there must 
have been times also when, although those 
on board the K, denied seeing it, the red 
light of the 8, must also have been open. 
The 8. crossed on to the starboard bow of 
the K., & having got into a position of green 
light to green light altered her course to 
starboard, rendering a collision imminent. 
The K,, which up to that time had kept her 
course & speed, then went full speed astern 
& hard-a-ported her helm (old command). 
Langton, j., held that art. 18 applied, & 
that while the 8. was to blame for porting 
&; hard-a-porting \/hen the vessels were peen 
to green & for not sounding any wlustle 
signals, the K, was also to blame for not at 
an earlier stage altering her course to star- 
board so as to pass port to port, & he accord- 


PART XIL SECT. 3, SUB-SECT. 6.— 
— C. (h). 

6767 I. When duty 
appromMnoA — ^Tho queBtlon wnetner 
veos^ approaching one another In a 
fog should not merely stop their engin^ 
but also their way, or revere tl^ir 
ensues, must be decided imdOT the 
olrouxnstanoes of case. In the 

present case It was held that the 
which did not reverse her engines 
immediately after ^^££252 

whistle of the A., did not navigate 
with caution/* 
art. 16 of tke CJoUlsion 
after, at least, she h^d 
& thereupon should have realised that 


as It showed no indication of broaden- 
ing the danger was imminently in- 
creasing. — OiSBN Sc Co. (Owners of 
THE ** Hampholm *’) V, ** Princess 
Apelaide/* Canadian PAcmo Ry. 
CJo. (Owners of ** Princess Adb- 

tAIDB *•) V, *‘ HAHPHOLM ** (B. O. 

Adm.), 119291 8 D. L. R. 383 Mx.O. R. 
199 ; 2 W. W. R. 629 ; varied, [1930] 
3 D. L. R. 428 ; affd„ [1930] 4 D. L. R. 
778 : Ex. 0. R. 10 


PART XIL SECT. 8, SUB-SECT. 6.— 

0 . (!). 

■b. Whai amownis io .\ — A vessel in 
fog should run at such a speed that 
upon sighting an approaching vessel, 
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she can pull up in the distance she can 
see. Art. 16 does not require a vessel 
running in fog to reverse her engine 
upon hearing of a fog signal apparently 
forward of her beam, but only to stop 
her <%DgiQeB Sc then navigate with 
caution. Sc as the H, could come to a 
stop in thirty feet & oould see a vessel 
at three hundred feet, she was navi- 
gating with caution within Art. 16, 
k was not called upon to reverse 
before she did. — OmBN Sc Co. v, S.S. 
Princess Adelaide & S.S. Hamfbolm 

V, Canadian Pacific Rt. CJo., [1930] 
Ex. C. R. 10 ; 4 D. L. R. 778 ; 

[1930] 3 D. t. R. 423 ; eurg., [1929] 
3 D. L. R. 383 ; Ex. 0. R. 199 ; 2 

W. W. R, 629 ; 41 B. C. R. 274.-~CAN. 
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ingly held the 8. three-fourths to blame Sd 
the K. one-fourth. Both parties appealed. 
On appeal the assessors advised the ct. that 
while, owing to the yawing of the K,^ the 
8. would “ constantly see both sidelights 
of the K,, the AT., although she mi^ht possibly 
(but not necessarily) see both sidelights of 
the 8. “ occasionally,'’ would generally be 
seeing the green light only : — Held : as the 
substantially prevailing position was not that 
each vessel was generally seeing both side- 
lights of the other, the requirement of 
art. 18 wore not complied with ; accordingly 
the vessels came under art. 19, & the 8. was 
alone to blame. — The Kaituna.. [1033J P. 
234; 103 L. »T. P. 1; 150 L. T. 112; 18 
Asp. M. L. C. 429, C. A. 

5925- Add. Annotatima : — ^Refd- The Tovarisch, 
[1930] P. 1 ; Kitano Maru S.S. v. Otranto 
S.S., [1931] A. C. 194 ; The Kaituna, [1933] 
P. 234. 

5925a, Each vessel must see both sidelights of 
other.]-^THE Kaituna, No. 6891a, ante, 

593S. Addf Annotation : — As to (1) Consd. The 
Otranto, [1930] P, 110. 

5934, A dd. Annotations : — ^Apld. The Treherbert, 
[1034] P. 31. Refd. The Otranto, [1930] P. 
110 ; The Aeneas, [1036] P. 128. 

5985. Add. Annotations : — Consd. The Treherbert, 
[1934] P. 31. As to (1) Refd. Kitano Maru 
S.S. V. Otranto S.S., [1931] A. 0. 194. 

5935a. .] — The first duty of a vessel 

keeping her course & speed under Art. 21 
of the Sea Regulations, 1897, is to keep her 
course speed as long as that will enable 
the other vessel to keep out of the way ; 
after that point, her second duty is to take 
such action as will best aid to avert collision, 
but this second duty is not to be very 
severely pressed, & if the master of the 
vessel is f<.)und to have been watching the 
other vessel & doing his best to make up his 
mind when to act, he ought not to be held to 
blame for waiting a moment too long before 
acting. — The Ranza (1898), 79 L. J. P. 21, n. 

Annotations : — Apprvd. The Omen (1900), 79 L. J. P. 23. 

Ccmsd. The Otranto, 11930], P. 110 ; The Lady Belle 
40 T. L. R. 596. Refd. The Gulf of Suez, [19211 

P. 818. 

5985b, .] — Two steamships were meet- 

ing almost end on, showing red light to red 
li^t, &; defts.’ vessel ported slightly. When 
still a long way off pltfs.* vessel wrongly 
starboarded dc showed her green. Defts.’ 
vessel then kept her course & speed, ^ the 
vessels approached close together, grpen to red. 
Not more than one minute before the collision, 
defts.’ vessel sounded a short blast & hard 
a-ported, dt afterwards before the collision 
stopped & reversed ; pltfs.’ vessel blew a 
short blast in reply, but by some mistake 
starboarded instead of porting, though, if 
she had ported, there would have been no 
collision : — Held : defts.’ vessel was bound 


under Art. 21 of the Sea RegulaMons, 1897, 
to keep her course & speed until the other 
vessel could not by her own action alone 
avoid the collision. — The Ornbn (1900), 79 
U J. P. 23, n. ; 16 T. L. R. 149 ? 44 Sol. Jo. 
196, C. A. ; revsd. on other grounds (1901), 
17 T. L. R. 369, H. L. 

5985c. .] — Two steam vessels, the 

K. M. & the O., were approaching each other 
on crossing courses of nearly a right angle at 
a joint speed of nearly 30 knots. The O., 
the stand'-on vessel, had the K. M. broad on 
the port bow at a distance of several miles. 
As the bearing of the K. M. did not alter, 
the O., when the vessels were under three- 
quarters of a mile apart, hard-a-starboarded 
to pass under the stern of the K. M. & 
sounded two short blasts. Twenty or thirty 
seconds afterwards the K. M. hard-a-ported 
&; sounded one short blast, & the two vessels 
came into collision less than three minutes 
after the alteration of course by the O. It 
being admitted that the K. M. was partly 
to blame for the collision, the question was 
whether the 0. was also to blame ; — Held : 
the master of the O. was justihed in acting 
when he did, but not in starboarding Sc main- 
taining his speed. He ought, first of all, to 
have stopped & reversed his engines A;, in 
addition, whatever action he took should 
have been under a port helm i — Held : both 
vessels were to blame. — Kitano Mabu S.S. 
Owners v. Otranto S.S. Owners, The 
Otranto, [1931] A. 0. 194 ; 100 L. J. P. 
11 ; 144 L. T. 251 ; 47 T. L. R. 163 ; 18 
Asp. M. L. 0. 193, H. L. 

Annotation : — The Bremen (1931). 47 T. L. R. 505. 

5988. Add, Annotation: — As to (8) Consd- The 
Otranto, [1930] P. 110. 

5946a. Duty to avoid collision.] — The Trehbb- 
BERT, No. 6958a, post, 

5946h. .] — ^Under the note to art. 21 of 

Regulations lor Preventing Collisions at Sea, 
1910. when collision cannot be avoided by 
the action of the giving-way vessel alone, 
the vessel which has to keep her course dc 
speed under the rules shall take such action 
as will best aid to avert collision.” 

Two small steam vessels, the M, ife the 

L. B,y on courses crossing so as to involve 
risk of collision, took no measures at all to 
ke^p clear of each other A: came into collision. 
The which had the f,. B. on her own 
starboard side As consequently under art. 19 
had to keep out of the way- admitted that 
she was partly to blame, but contended that 
the Jj, B.f on her own pleadings, was also to 
blame, as it was admitted that she merely 
kept her course & speed from first to last. 
The L, B. attempt^ to justify taking no 
measures under the note to art. 21 on the 
ground that up to the last moment the M, 
could have avoided the collision, Sc that in 
keeping her course Sc speed the L, B, was in 


PART XIl, SEOT. 3, 8UB-SE0T. 5. — pmlog the buoy, altered oourae without Bicrualllng the C. her intentioh 

D. (e) ui. suddemy. showi^ her green light oh to do so, & in attempting to cross the 

5938 1. Duty to aipe qppropriaU l^he port how of the 0. which would how, thus ereatiug a danger of 

The oolUslon herein ooonrred te three-aua.rters of a mile collision, violated Arts. 19. 22, 28, S7 

in Halifax harbour, the how of the C. B.S.E. of the buoy, & in attempting & 29 of the International Rules bf the 

ptriking the K, on her starboard to cross the bow of the C. was struck Road, & was guilty of mismanagement 

quarter. The O. was heading for the ag The R:. gave no signal & had seamahsMp, & was sm^y to 

inner Automatic Buoy. & the K, was o* her mtentipn to change her course : blame for the ooulmon which ooourred. 

northward & westward of the buoy, .•a® the vessels wone — 7!h» Oavrubb v . hiVBRpQOt 

each ^ow^ hey red ll^t to the other, rt.4.^ the K. by altering course Oo.| [19811 Ex, C. 205, — 

until the alinost immediataly after without justification, &T especially CAN, 
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fact taking the action which would best aid 
to avert collision : although the 

exact moment when the stand -on vessel m\ist 
act under the note must not be unduly 
pressed against her, it would render the note 
nugatory to say that she can be excused 
from taking any action at all 5 that at a 
very late stage the action of taking the way 
off the L* B, would have averted the collision, 
& that she also was to blame in the proportion 
of three-fourths to the M. & one-fourth to 
the L* B. 

While it may be desirable in particular 
cases to sound a warning blast or blasts to 
attract the attention of a vessel which 
apparently is taking no steps to keep out 
of the way (& it would have been a wise 
precaution if the L. B, had done so), it is 
not the ordinary practice of seamen to sound 
wliistle signals for which no provision is laid 
down in the Regns., & accordingly it is not 
negligent to omit to sound the whistle in 
such circumstances. — The Lady Belle, 
[1933] P. 275 ; 102 L. J, P. 134 ; 160 L. T. 
117 ; 4.9 T. L. 11. 696 ; 18 Asp. M. L. C. 451. 

5958a» Channel between line of buoys Si open 

sea.] — ^By the practice of pilots navigating in 
Sc out of the Thames estuary, steam vessels 
rounding the N.B. Spit buoy from the south- 
ward to proceed up river pass outside the 
buoy at a suillcient distance to the north- 
ward to enable an outward bound vessel 
to pass between them & the buoy port to 
port. Two steam vessels, the A,, inward 
bound, & the T,, outward bound, got into 
collision about 400 yards to the northward 
of the buoy. The T., which had the A, 
on her own starboard side, &, therefore, 
under the ci'ossing rule (Art. 19) had 
the duty to keep out of the way, alleged 
that the narrow channel rule (Art. 25) Sc 
not Art. 19 applied, Sc that the A, was to 
blame for being too close to the buoy Sc for not 
keeping to her own starboard side of the 
channel, the southern limit of which was the 
buoy. Langton, J., held that it was im- 
possible to apply Ai4». 25 to waters which 
were deiined only by one or more buoys Sc 
which had on the other side the whole of the 
North Sea ; Art. 19 applied, Sc the T. was 
to blame for not keeping out of the way. 
He found, however, the A. also to blame, not 
for having been set down by wind Sc tide 
closer to the buoy than she had intended, 
but under the Notf* to Art. 21, which provides 
that when the vessel which has the duty of 
keeping course Sc speed under the crossing mles 
“ finds herself so close that collision cannot 
be avoided by the action of the giving-way 
vessel alone, she also shall take such action as 
will best aid to avert collision ” ; & in the 
result the T. was held three-fourths to blame 
Sc the A . one-fourth. On app€»al ; — Held : 


(1 ) the crossing rule Sc not the narrow channel 
rule applied ; (2) the practice did not exclude 
the crossing rule, but was in fact the direct 
consequence of the group of rules of which 
Art. 19 was one ; for, by Art. 22 the vessel 
which is to keep out of the way “ shall . . . 
avoid crossing ahead of the other, Sc, if she 
does not cross ahead, she will ultimately pass 
port to port ; (3) on the facts it appeared that 
with close navigation there was room for the 
T. to pass between the A. Sc the buoy, but 
(4) if there was not room, although a vessel 
ought not as a general rule to pass inside a 
channel buoy, the T., whose draught enabled 
her to do so, should, to avoid immediate 
danger, have gone inside the buoy ; (6) up 
to the time the A. acted the T. could easUy 
have avoided the collision by her own un- 
aided action, Sc the T. was alone to blame. — 
The Treherbert, [1934] P. 31 ; 103 L. J. P. 
65 ; 151 L. T. 00 ; .50 T. L. R. 120 ; 18 Asp. 
M. L. C. 458, C. A. 

5960. Add, Annotation : — Refd. Kitano Maru S.S. 
V. Otranto S.S., [1931] A. C. 194. 

5962, Add. Annotalion : —Refd. The Rockabill, 
[1937] P. 93. 

5964. Add. AnyioUdion : The Rockabill, 
[1937] 1\ 93. 

5965. Add, Annotation : — Refd. The Otranto, 
[1930] P. 110. 

5967. Add, Annotation : — Consd. The Bremen, 
[1931] P. 106. 

5977, Add, Annotation : — Refd. The Vectis, [1929] 
P. 204. 

6038. Add, Annotation: — Refd. The Otranto, 
[1930] P, 110. 

6039. Add. Annotation: — Consd. The Otranto, 
[1930] P. 110. 

6050a. Navigable channel divided into two fair- 
ways.] — The Zillah, No. 6064a, post, 

6063. Add, Annotation : — Consd. The Treherbert 
(1934), 151 L. T. 69. 

6064a, .] — A collision occurred between pltfs.* 

Sc defts,* steamships in a part of Queenstown 
Harbour known as the inner man-of-war 
anchorage, where the navigable fairway is 
bisected by a line of Admiralty battleships’ 
mooring buoys, thus forming a northern Sc 
a southern channel. The two vessels were 
navigating^ pltfs.* steamship up Sc defts.’ 
steamship down, the northern channel, Sc 
the collision was found by the ct, to have 
taken place on the south side of the said 
channel. By virtue of theii* powers under 
Dockyard Ports Regulation Act, 1866 (c. 126), 
the Lords Comrs. of the Admiralty exercise 
authority over Queenstown Harbour as a 
dockyard port, but by Order in Council of 
Aug. 10, 1903, it was provided that a fair- 
way would be kept through the inner man-of- 


PART XII, SECT, 8. SUB-SECT. 6.— 

D. (6) V, 

5961 I. Vessel entering or leaving 
doeft. l — RiNVEBT V, Canadian S.B, 
Lines, Ltd., [1928) Exch. C. H. 165.— 

CAN, 

5961 II. .)— Although a vessel 

from a dock must be navi- 
gated ^th utmost care, yet other 
VMMhi rtioxdd be 
BnnaMnnatton tO the CUffloultiW of 

vessel thM is emeegtog* The 
manoeuvres & caution to be xalfen in 


such cases all depend on the distance 
at which the ships sight each other. — 
OoBANXo Steamship jNavioation Co., 
Ltd. V, S.S. ** Linoan,** Lxnoan 8.S. 
Co.. Ltd, v. S.S. ” Dome *’ (Que. Adm.)» 
[1929] Ex. O. R, n.— CAN. 


PART XII. SECT. 8, SUB-SECT. 5.^ 
E, (a). 

ej. NegHigeia tuMgaiien — WhtU 
amounts to .] — ** Wenohita v, Bekoh- 
fiAY,” Bbeohuat 8.B. Oo. v. •* wen- 
ohita,” 11928) Exch. O. R. 178.— CAN. 
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sk. Duties of masters .] — Held .* when 
two vessels are meeting in a narrow 
channel, careful watch must be kept 
by the masters of each vessel over the 
movement of the other vessel, & they 
must be prompt to signal in case of 
emergency resulting from tholr 
manoeuvres. Carelessness or neglect 
to BO act, if damage results thorofmm. 
is negligence for which each vessel 
Offending Is liable. — E astern Steam- 
ship OO. v, " AxicB,'* J. P, Porter ft 
Sons, Ltd, v, ” Warren,” [1927) 
Exch. O. R. 828.— €AN. 
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war anchorage. Sc in 1909 the Cork Harbour 
Oomrs., “in pursuance of the powers vested 
in them by the Cork Harbour Acts, 1820- 
1903/* issued with the approval of the Board 
of T^ade Sc the consent of the Admiralty, 
required by sect. 60 of the Cork HArbour Act, 
1903, bye-laws for the regulation of navigation 
in Queenstown Harbour. By bye-law 41 : 

“ Any regulatioxis for preventing collisions 
at sea for the time being in force, under the 
provisions of the Merchant Shipping Acts, 
shall be deemed to apply to the port, Sc shall 
be construed as if the following bye-laws, 
Nos. 42 to 62 (inclusive), were added thereto, 
Sc the entire fairway shall be deemed to be 
a narrow channel.** By bye-law 63 : “ The 
foregoing bye-laws, where they refer to any 
part of the man-of-war anchorages or any 
other part of the dockyard port, shall apply 
to any merchant i^ps that may be 
temporarily using such parts of the port.*’ 
The interpretation clause prefixed to the said 
bye-laws defined ** fairway ** as “ the space 
within the port for the time being reserved 
as a highway for vessels in motion.” In 
1916 the Harbour Comrs. issued a ” Descrip- 
tion of Fairway,” para. 6 of which was as 
follows : “ From the eastern limit of the 

inner man-of-war anchorage to the White 
Point Buoy there are two fairways — the 
northern fairway Sc the southern fairway. 
The northern fairway is bounded on the 
north by an imaginary line from 20 fathoms 
south of Copper Point Buoy to the western 
end of Queenstown Deep-water Quay, Sc 
thence towards White Point House until 
Bushbrooke Church bears N,W. by W.JW., • 
Sc thence to White Point Buoy showing a 
fixed white light, Sc on the south by the line 
of Admlty. battleships* mooring buoys. 
The southern fairway is bounded on the 
north by the line of Admlty. battleships* 
mooring buovs. Sc on the south by the line 
of Admlty. torpedo-boat Sc other mooring 
buoys along the north of Spit Bank Sc Haul- 
bowline ** ; — Held : subject to the general 
overriding jurisdiction of the Lords Comrs. 
of the Admiralty, the Harbour Comrs. have 
power to reserve space within the port as a 
idghway for vessels in motion. Sc that the 
effect of the bye-laws, as explained by the 
reservation contained in the ” Description 
of Fairway,** was to constitute in the inner 
man-of-war anchorage two separate fairways, 
divided by the line of mooring buoys, in either 
of which vessels, whether proceeding up or 
down the harbour, were entitled to navigate, 
Sc pltfs.* vessel was alone in fault for the col- 
lision for failing to keep on her own starboard 
side of the northern fairway, in coiwliance 
with art. 26 . — The Zuxah, [1929] P. 266 ; 


98 L. J. P. 124 ; 141 L. T, 174 ; 46 T, L. B. 
440 ; 17 Asp, M, L. 0. 604. 

6066. Add. Annoiationa H.M. Submarine 

Bainbow, [1933] P. 68. ReM. The Treher- 
bert, [1934] P. 31. 

6069s, River Plate,] — ^Thbj Buccari (1929), 86 
Ll« L, Bep, 26, 

Annotation : — Comd, Leopold L. D. S.S. e. Hoohelaga 8.S. 
Co.. Louis Dreyfus Sc Co. v. Hoohelaga S.S. Hoohelaga 
S.S. V. Louis Dreyfus Sc Co., Hoohelaga S.S. Co. u* Leopold 
L.D. S.S. (1931), 101 L. J. P. 0. «5. 

6070a. .] — ^The X. was going down the river 

St. Lawrenoe outward bound, stemming the 
tide, following a course in mid-channel, a 
narrow channel within the meaning of 
Art. 26, Sc when about two miles apart sighted 
the H., which was well over the southern 
side of the channel, her port side. The avail- 
able fairway, which was limited by shoals 
on each side, was well lighted Sc about twelve 
hundred feet wide. The H. blew two port 
helm signals which were not heard, but when 
within 1,500 feet blew one short blast, put 
her helm hard-a-port Sc kept it there until 
collision. The X. only heard the last short 
blast. The Begulations of 1910 provided 
for no signal to warn an oncoming ship of 
an intended breach of rule by the approaching 
vessel : — Held : the two ships were jointly 
liable Sc equally to blame, Sc it ought to be 
inferred from the Begulations of 1910 that 
signals other than those specified Sc prescribed 
were given at the risk of the vessel which 
gave them ; the X. ought to have sounded 
two short blasts as a signal to the H. of ^her 
intention to continue on her course so as 
to pass green to green. — Leopold L. D. S.S. 
V, Hoohelaga S.S. Co. ; Loins Dreyfus Sc 
Co. V. Hoohelaga S.S. ; Hoohelaga S.S. v. 
Louis Dreyfus Sc Oo. ; Hochblaqa S.S. 
Co. V. Leopold L. D. S.S. (1932), 101 L. J. 
P. C. 65. 

6104, Add. Annotations: — Consd, Leopold L. D* 
S.S. V. Hoohelaga S.S. Co., Louis Dreyfus Sc 
Co. V. Hoohelaga S.S., Hoohelaga S.S. v. 
Louis Dreyfus Sc Co., Hoohelaga S.S. Co. v. 
Leopold L. D. S.S. (1931), 101 L. J. P. C. 66. 
Refd, The Otranto. [1930] P. 110. 

6104a. Uabllity for.]— Leopold L. D. S.S. 

V. Hoohelaga S.S. Co. ; Louis Dreyfus 
&; Co. V. Hoohelaga S.S. ; Hoohelaga S.S. 
V. Louis Dreyfus Sc Co. ; Hoohelaga S.S. 
Co. V. Leopold L. D. S.8., No. 6070a, ante. 

6104b. Right to give signal — Vessel without steer- 
age way,] — Clan Line Steamers, Ltd. 
(Owners of the ” Clan Stuart ”) v. 
UsKBiDE Steamship Co., Ltd, (Owners of 
the ” USKHAVBN”), [1929] S. 0. (H. L.) 69, 
H, L. 


PART XIl. SECT. 3, SUB-SECT. 5.— 
E. (d). 

m 1. .1 — A collision occurred 

between the /„ Sc the MoO., soon after 
midnight, in a narrow ohaimel of the 
St. Lawrenoe River between buoys 
23 Sc 24, south of the fairway, Sc close 
to buoy 23. The weather was fine Sc 
clear, somewhat overcast, but without 
haze, Sc visibility was good. Both 
ships were going at full speed. The 
ilfcG. outbound, going with the stveam 
Sc a tide of 3 knots an hour 3c the I, 
inbound. When the MoG. was abreast 
of the bnoy 24 she gave a one-blast 
signal which was answered by the J. 
when abreast of bnoy 23, indicating 


that they would pass port to port. 
The /. always going at full speed, thou 
directed her course to port instead of 
keeping to starboard* contraiT to the 
‘ * ^iven. Sc to Art. 26, shovti^ the 

mcG. to the south: Sc the ooUklon 
occurred, the /. striking the HcG. on 
the port side just amidships, with her 
port bow t — Held : as the two vessels 
were travelling port to port after 
escchanging signals indicating they 
would keen;) their course, the speed of 
the McQ. in no way contributed to the 
ooUislon, but that the ooUlsion was 
entirely due to the fault of the /. in 
not keeping to starboard of the 
dianndl 3c neglecting to slow up or 
stop as good seamanship required. — 
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Standard Oil Co. op Nbw Jersky 

V. S.S. ” Iicala/* Industry S.S. Co., 
Ltd. V. S.S. Jambs MoGbe (Que. 
Adm.), [1929] Ex. C. H. 280.— CAN. 

n 1. United States Shipping 

Board v. The Ship St. Albans (1928), 
28 S. B. K. S. W. 429; 45 N. S. 

W. W. N. 104,— AUS, 


►ART XIl. SECT, 8, SUB-SECT. 5.— 
F. (a) f. 

I. FetUare to answer due <o 
fffonv of ooUieion.] — 0, P, B. v. 
lOSEOASTLE, DOMINION SHOPMHO W* 
. S^S. HoiraBOWt, [1881] 4 D. Ij. 
41.->0AN. 
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6104c. Vessels crossing.]— The BtrociNUM (1936), 
181 L. T. Jo. 603, C. A. 

6112a. Crossing vessels — Risk of collision — 
Whether sound signal the ** ordinary practice of 
seamen.] — The Lady Belle, No. 5946b, ante. 


6115. Add. Annotation 
P. 204. 


Refd. The Vectis, [1929] 


Sub-sect. 3a. — Harwich Harbour. 
6144a. Waiting at bend.] — The Prinses Juliana, 
Esbjerg Owners v. The Prinses Juliana 
Owners, No. 5379a, ante. 


Sub-sect. 9a. — Scheldt. 

6168a. Vessel turning — Duties of other vessels — 
Both to blame.] — ^By Article 40, r. 3, of the 
Scheldt Bye-laws a vessel turning in the 
river must give the appropriate signal, & 
every vessel in the vicinity (“ proche ’*) 
proceeding against the tide must stop her 
way over the ground, & every vessel pro- 
ceeding with the tide must slacken her speed, 
until the vessel turning no longer presents 
any obstacle “ au paaaageJ** 

Applts.’ steamship C., a collier, bound up 
the Scheldt with the tide, had ahead of her 
the steamship A., which sounded the appro- 
priate signal, that she was going to swing to 
get head on tide. Besps.* vessel B., one of 
the Harwich & Antwerp mail boats, was 
coming down the river at her full speed of 
14 knots. She saw the lights of the C. 
coming up astern of the A., & when she 
got down towards the A., whicla was blocking 
about half of the navigable waterway of 
some 1,000 feet, she saw the lights of the C. 
coming under the stem of the A. on the B.’s 
side of the waterway. The B. kept her speed 
until about one minute before the collision 
when she slowed, &, about half a minute 
afterwards, stopped & went full astern. 
The President absolved the B. from blame 
for the ensuing collision on the ground that 
Article 40, r. 3, did not apply to her under 
the circumstances, as there was ample 
waterway for her on her own proper side of 
the river under the stem of the A. He held 
that the B. was justified in keeping her speed 
“ until her master saw that there was an 
element of risk in the turning movement of 
the A. combined with the oncoming of the 
C. but before that risk had developed.** He 
held the C. alone to blame for over-star- 
boarding into the water of the B. & for not 
sounding a signal that she was starboarding. 
The owners of the C. appealed: — Held: 
Article 40, r. 3, is directed, not to the moment 
when the approaching sMps get up to the 
turning ship, but to the time when they are 
coming towards her & do not know where 
she may be when they get up to her ; the 
ship coming against the tide cannot excuse 
herself by saying that when she arrived in 


the vicinity of the turning ship there was in 
fact room for her to pass; {per Greer, L.J.) 
r. 8 is a regulation for the purpose of ensuring 
the safety of vessels navigating the river at 
the time the turning movement is taking 
place quite as much as it is directed to the 
safety of the turning vessel herself, that 
the rule has to be applied until 'the turning 
vessel no longer presents axiy obstacle ** au 
passage ** ; & {per Cur.) while the €. was 
to blame, the B. was also to blame for keep- 
ing her speed & not stopping & reversing her 
engines until the risk of collision was apparent. 
Decision of the President varied by .holding 
both vessels to blame in equal degrees. — 
The “ Chatwood,** [1930] P. 272 ; 100 

L. J. P. 1 ; 143 L. T. 736 ; 18 Asp. M. L. C. 
166, C. A. 


6165a. Vessel tying-up.] — Defts.* vessel A., while 
iying-up to the bank in the Suez Canal to 
allow pltfs.’ vessel B. to pass, was exhibitiug 
three clusters of lights which, under the Caniid 
regulations, should only be exhibited when 
the operation of tying-up is completed. The 
A., however, was still exhibiting an arc 
lamp which should not be extinguished untd 
the tying-up is completed, & she was also 
exhibiting her masthead lights &i, imill a 
moment before the collision, her starboard 
side-light. Her lights, therefore, were more 
consistent with her not being finally tied 
up than with that operation being completed 
so as to enable the B. to pass in safety. In 
answer to pltfs.* allegation that they were 
misled by the lights, defts. contended that 
if the B. had kept a better lookout she would 
not have been misled : — Held : the mere fact 
that if the B. had been keeping a better 
lookout, she might have appreciated the 
situation sooner, was not sufficient to 
exonerate defts. ; the burden was on defts., 
who had broken, not indeed one of the 
International Bogulations, but a rule of an 
accepted code laid down for Canal pilots, 
to prove not only that the breach ought not 
to have misled the B., but that it did not 
in fact mislead her ; & the ct., being of 
opinion that the B, was to some extent misled, 
found the A. one-fifth to blame, & the B., 
which was coming too fast & took drastic 
helm & engine action causing her to sheer 
into the A., four-fifths to blame. — The 
Aeneas, [1935] P. 128 ; 104 L, J. P. 74; 154 
L. T. 246 ; 18 Asp. M. L. C. 671. 

6166. Add. Annotation: — Generally^ Held* The 
Otranto, [1930] P. 110. 

6174. Add. Citation .-—I? Asp. M. L. 0. 289. 

6180a. * .] — The Kamenetz Podolsk 

(1937), 183 L. T. Jo. 151. 

6186a. .] — The Umtali (1937), 184 L, T. Jo. 

125. 

6187a. Duty of waiting vessel,] — T he 

Rotorua, No. 6455b., post. 

6195. Add. Annotation : — Kxpld. The Vectis, [1929] 
P. 204. 


PART XII. SECT. 8, SUB-SECT. 6.— 
G. (a). 

6121 IlL In naarrovj ohawneX 

^---Oheck signal .] — Where a vessel is 
overtsMag another in a narrow channel 
sQoh as the Welland Canal Sc signiOes 
her desire to pass by blowing one blast. 


but receives no reply, she is bound to 
wait, Sc not attempt to go forward so 
as to affect the overtaken vessel until 
permission Is obtained. Buie 29 of 
Buies of the Boad for the Great 
Lakes is imperative* Sc overrides tho 
General Buies which deal with con- 
ditions not covered expressly by said 
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Buie. 

The ** check ** signal is not recognlsod 
by the Great Lakes Buies, its mean- 
ing Sc eiXeot can only be determined br 
the drcumstanoes under which it Ij 
given Sc received*— Sxnobnnbs-Mo- 
Nauohton Links v. ** Stebl Cremist,** 
[1928] Exoh. 0. B. 188.— CAN. 



OuM dflOQa— -6819e. E»raxj6H Ain> Bufibe Diassr Sufflbmskt. 


Puty to give $ouiid slgngl.^^By Aft, 34 of 
Port of London Biver Byedftwia, X914, steam 
vessels crossing the river “ shall do so at a 
proper time having regard to vessels navigat- 
ing up down the river, & shall be navigated 
tio as not to cause obstruction, injury, or 
damage to any other vessel,** 

Pltfs.* steamship JD„ whioh had been at 
anchor head down on the north side of the 
river waiting to cross over to the south side 
to enter the Surrey Commercial Bocks, was 
proceeding to work slowly across the river 
under port helm. In this position only her 
stern light was visible to defts,* steamship B., 
which w^as coming down the river to the south 
of mid channel. The B. sounded a short blast 
to a tug coming up the river & the jf), sounded 
two short blasts ^ starboarded her helm a 
little. As the I), got more athwart the river, 
she opened her green light to the if., which 
thereupon reversed her engines & dropped 
both anchors, but her stem came in contact 
with the starboard quarter of the B. : — Held : 
although a crossing vessel had not the duty, 
as she had under the old Thames Bye-laws 
of 1898, of keeping out of the way of vessels 
navigating up & down the liver, Art. 34 did 
not give her the right of way, but specially 
put upon her the obligation of care both as to 
the time when she crossed & the way in which 
she crossed i the /). ought to have given ample 
warning either by means of a long warning 
blast or preferably a short blast to indicate 
that she was crossing the bows of the if., or 
have taken timely action to, allow the if. 
to pass if there was not room to cross ahead 
of her ; <S?: the if. was alone to blame. — The 
Bobh, [1926J P. 5 ; 95 L. J. P. 106 ; 134 
L. T. 448 ; 17 Asp. M. L. C. 22. 

Annokdion : — Consd. The Homeflro (1937), 183 L. T. Jo. 

172. 

02OOh. .] -The Homepibe (1937), 183 L. T. 

Jo. 172. 

6212, After this case add : — 

/. yesael leaving Dock. 

212a • St. Katherine’s Docks — Sufficiency of siraal.] 

— -“Bye-law 26 of the Port of London River 
Bye-Laws, 1914-21, provides that “ A 
steam vessel comini^ out of dock or leaving a 
wharf or tier shall signify the same by a pro- 
longed blast of the steam whistle, except in 
the case of a vessel coming out of the St. 
Katharine Docks requiring the bascules of 
the Tower Bridge to be raised in order to get 
into position in the river which shall sigzufy 
the same by a prolonged blast of the steam 
whistle followed by three abort blasts in 
ramd succession.’* 

Belts. ’ steamship having, on the flood tide, 
come stern first out of ttie lock gf the St. 
Katharine Bocks into the Upper Pool of the 
Thames, was in collision with the pltfs.’ 
steamship. When entering the lock defts.’ 
steamship sounded a signal of one long blast 
followed by three short blasts, & this signal 
she twice repeated as she passed through the 
lock & into the river. It was contended for 
pltfs. that she ought in addition to have 
sounded the prolonged blast mentioned in 
the first part of bye-law 26 ; — Seld : the 
framers of the bye-laws must have had In 
mind that almost the only occasion when a 
vessel leaving St, Katheime Docks would 
require the bascules of the Tower Bridge to 
be raised was when she was coming out of 


the docks stem first on the flood tide ds so 
would need all the room she could obtain in 
which to turn bead down river ; the com- 
bination of one long blast 4^ three short 
blasts conveyed a warning to those whom it 
might concern that a vessel was leaving the 
dock & in doing so coming astern; if the 
bye-law required a vessel in those circum- 
stances also to sound the general warning 
sign^ of a prolonged blast prescribed in the 
earlier p^ therecu, it followed that riie must 
also, while going astern, sound three short 
blari^ if Sl when any other vessel in the 
crowded reach came in sight ; & such a 
series of blasts would be wholly unnecessary 
& lead to confusion, & defts.* steamship was 
right in sounding only a signal of one long ^ 
three short blasts. — T ecb Falcon (1931), 47 
T. L. R. 021. 

J. Vessel at Anchor. 

6212b. Barge dropping down river on anchor — 
Under- way lights shown.}— While defts.* saiL 
ing barge was dropping down the River 
Thames on the tide the anchor of the barge 
fouled the chain of a dredger lying just above 
Battersea Bridge. The barge continut^d to 
exhibit the regulation side lights & stem light 
for a sailing vessel under way. About half 
an hour afterwards, the master pltfs.’ tug, 
which was coming down the riv^er with six 
barges in tow, saw the red light of the sailing 
barge & thought that she was under way 
& about to pass through the bridge. In 
attempting to avoid the sailing barge, when 
it was realised that she was foul of the 
dredger, the tug one of her craft in tow 
struck the bridge received damage. 
Bye-law 5 of the Port of London River Bye- 
laws, 1914-34, provides that “ the expression 
‘ under way,* when used in relation to a 
vessel, means when she is not at anchor, or 
moored, or made fast to the shore, or aground, 
& includes a vessel dropping up or down the 
river with her anchor on the ground.” Bye- 
law 14 provides that “ a vessel under one 
hundred & fifty feet in length when at anchor 
or moored shall, by night exhibit forward 
... a white light. . . .** : — Held : the sail- 
ing barge was “ at anchor or moored ” within 
the meaning of bye-law 14, & ought to have 
taken in her side lights & put up an anchor 
light, & she was alone to blame. — The 
CUBLEW, [1987] P. 30 ; 106 L. J. P. 17 ; 156 
L. T. 60 ; svb nom. Union IAghtebage Co., 
I/rn. V, OuBLEw Sailing Barge Owners, 
The Curlew, [1936] 3 AU E. R. 676, 

6212c. Lights not sufficiently visible.] — This was a 
claim by the owners of the Oreek steamship 
N. against E. W.*s Line Limited, of Hull, 
owners of the steamship T., for damages in 
respect of a collision which occurred about 
abreast of Shellhaven Point, Sea Beach, 
River Thames, on a clear but dark n^ht, at 
about 2.30 a.m. on Bee. 12, 1936. The AT., 
with no pilot on board, was at anchor ; the 
T,, in charge of a fully-licensed Trinity House 
pilot, was proceeding down-river on a voyage 
from London to Hull. Pltfs.’ case was that 
the A'., having failed to find a pilot off the 
Tongue Light Vessel, had proceeded up the 
river in the wake of another vessel, whose 
pilot hftfl undertaken, by wireless, to lead the 
A . to safe place of anchorage ; that when 

the N. was about abreast of Holehaven 
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Cr^k the pilot on board the other Vessel 
tod sent a wireless message to the N, telling 
h^ to drop anchor there & promising to 
^tum in a couple of hours to pilot the N. to 
London Docks; that the N. thereupon 
inimediately dropped her starboard anchor, 
she being then about 300 yds. off Holehaven 
Creek & stemming the ebb tide, put out her 
navigation lights <Sc posted her anchor lights, 
which thereafter burned brightly. About 
ten minutes before the collision those on 
board the N. observed the red light of a 
vessel which proved to be the T., about a 
mUe distant & bearing on the port bow. 
The T, came on, but Instead of passing the 
N» portside to portside as she could & ought 
to have done, the 7’., with her stem port 
bow, struck the N,'s port bow, doing damage. 
Defts.* case was that the T. was iiroceeding 
down the river at full speed & doing about 
twelve knots over the ground. After passing 
W^®t Blyth buoy on her starboard side at a 
distance of about 150 ft., the T, set a course 
of E. is., which was maintained until just 
before the collision, & on that course she 
proceeded down Sea Ileach well on the 
southern side of mid-channel. When about 
lialf a cable away, those on board the T. 
descried the loom of the N. about ahead, & 
very shortly afterwards a faint light was seen. 
Although the wheel of the 7\ was hard-a- 
starboarded her engines were put full 
speed astern, the port bow' struck the 
port bow of the iV., whereby the T. sustained 
considerable damage. As the T. then scraped 
along the port side of the N., it was observed 
that some of the portholes appeared to 
be very dimly lit. Defts. denied liability & 
blam(‘d i)ltfs. for the collision, alleging that 
the N. was improperly anchored in the fair- 
way & was not ft>chibiting the anchor lights 
required by the Port of London River Bye- 
laws, 1914-1934, The learned judge having 
found as a fact that tlio N, was not lying 
where she said she was, but was anchored well 
in mid-cliannel about abreast, of Shellliaven 
Point : — Held ; even if the N.'s lights were 
visible at a cable’s distance, as the evidence 
called on behalf of defts. appeared to estab- 
lish, this was in flagrant breach of bye-law 1 4 
of the Port of London River Bye-laws, 1914- 
1934, which required that anchor lights 
should be clear visible all round the 
horizon at a distance of at least one mile ; 
the failure of those on board the T. to descry 
such lights as the N. had before they did, did 
not amount to a bad look-out, & in the cir- 
cumstances there was no negligence on the 
defts, for not having avoided the collision. 
Pltfs. were accordingly alone to blame. — 
The Tkentino (1937); 167 L. T. 70. 

K, Vessel Grounded. 

6212d. Failure to give signal— Damage not follow- 
ing “ naturally & neoessarlly from negli- 
gence*] — The Pembrokeshire (1930)* lOl 
L. T. Jo. 470. 

L* Drifting Barge, 

6212e. Exhibition of Ught—Light waved by lighter- 
man.] — The Bud (1937), 183 L. T. Jo. 473. 


6218k Addi AnnotathfiS : — Cionsd. H.M. Submailine 
Rainbow, [1933] P. 68. Refd. The Treher- 
bort, [1934] P. 31* 

6280. Add. Annotation ; — Oonsd. The Minerva, 
[1933] P. 224. 

6240a. .] — “ Baron Vernon ** S.S. v. 

S.S. Metaoama,” [1928] S. O. (H. L.) 21, 
H. L. 

6241. Add, Annotations : — Consd. Canadian Pacific 
Ry. V, Kelvin Shipping Co. (1927), 138 L. T. 
309. Refd. Grainton S.S. Owners v. Genua 

S.S. Owners, The Genua, [1936] 4 All E. R. 
798. 

6248. Add, Annotations: — Apld. Canadian Pacific 
Ry. V, Kelvin Shipping Co. (1927), 138 L. T. 
369. Refd. Grainton S.S. Owners v. Genua 

S.S. Owners, The Genua, [1936] 2 All E. R. 
798. 

6258. Add, Annotation : — Consd. The Behearo, 
[1933] P. 286, 

6258a. Fire — Excessive wash causing stove to 
upset.] — ^WiSNDY II. Motor lh)AT Owner v. 
Solace Motor Boat Owner (1936), 181 
L. T. .To. 193. 

6258b. Excessive speed on leaving lock — Abnormal 
wash causing damage.] — Olivegrove S.S. 
Owners v, Schuylkill Owners (1936), 182 
L. T. Jo. 127. 

6255. Add, Annotations As to (1) Apld. Canadian 
Pacific Ry. v, Kelvin Shipping Co. (1927), 
138 L. T. 369. Refd. Grainton S.S. Owners 
V, Genua S.S. Owners, The Genua, 11936J 2 
All E. R. 798. 

6256. Add, Annotations : — Refd. Canadian Pacific 
Ry. V, Kelvin Shipping Co. (1927), 138 L. T. 
309 ; The Kite (1933), 49 T. L. R. 525 ; The 
Btranna, [1937] P. 130. 

6257a. .] — The G, having been damaged in 

collision was taken in tow to Dover & there 
beached. She was beached at a spot where 
the damaged parts were unsupported & the 
extent of the damage was thereby greatly 
aggravated. It was found that thei'e was 
no failure of ordinary nautical skill in the 
beaching : — Held : in order to succecid on the 
question of consequential damage defts. 
must show that pltfs., were guilty of negli- 
gence in the beaching of the ship ; the 
finding of the judge & the elder brethren that 
there had been no failure of ordinary nautical 
skill was a finding of no negligence ; though 
there was no actual danger of the ship sinking 
immediately, the master had not unlimited 
time in which to decide upon the proper 
course to pursue, & it was necessary for defts. 
to show that ho had been unduly ignorant or 
unduly careless. — G rainton B.S. Owners v. 
Genua B.S. Owners, The Genua, [1930] 2 
All E. R. 798 ; 165 L. T. 456. 

6267. Add, Annotation: — ^Refd. Canadian Pacific 
Ry. V. Kelvin Shipping Co. (1927), 138 L. T. 
369. 

6825. Add, Annotation : — ^Refd. Winnmeg Electric 
Co. V. Geel (1932), 48 T. L. R. 657. 

6869. Add, Annotation .-—Refd. Winnipeg Electric 
Co. V, Geel (1932), 48 T. L. B. 657. 


^ARt* Xll. SECT. 5, SUB-SECT. 3.— -A. 

ASM iii ^.1 — BURRABD 

& BwpJ OO.^S. 

(B. ^ Adixi.)» (19391 3 D. L. H. 191 » 
kW. W. R. 276; on tvppedl, (19311 


I A. (3. 300.— CAN. 

XIL SECT. 6, SUB-SECT. 4.- 
B. (b) i. 

6353 ix.- 


•»?. S'j’KAMER Colin W. Ltd. & St. 
Lawtirnck^^Takkei^, ^ Ltd., 11936 
r>, V/. iv. , **; xy. 4-1, R. 209 r 
F. L. .T. (Can.) 131.— CAN. 
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Cases 6877a^-64S3a. English and Empire Digest Supplement. 


6377s. .] — Thb PBmciBSs, No. 6608b, 

ante. 

6414. Add. Annotations : — Consd. Service v. Stin- 
deU (1929), 46 T. L. R. 669. Refd. Dew v. 
United British S.S. Oo. (1928), 139 L. T, 628. 

6415. Add. Annotation : — ^Refd, Tidy v. Battman, 
[1934] 1 K. B. 319. 

6417* Add. Annotations : — Consd* Dew v. United 
British as. Oo. (1928), 139 L. T. 628 ; The 
Vectis, [1929] P. 204. Held. The Chatwood, 
[1930] P. 272 ; The Otranto, [1930] P. 110 ; 
Service v. Sundell (1929), 99 L. J. K. B. 66 ; 
Swadling v. Cooper (1930), 46 T* L. B. 697. 

6428a. Vessels faUlng to stop In fog*] — Tbb 
Brembn, No. 5748c, anU. 

6429* Add. Annotation : — Expld. The Vectis, [1929] 
P. 204. I 

6480. Add. Annotation : — Consd. & Expld. The 
Vectis, [1929] P. 204. 

483a. .] — Pltfs., as owners of the barge 

£[., brought an action in the Mayor’s & City 
of London Ot. against the owners of the barge 
V. in respect of damage sustained by the H. 
in Milton Creek, River Swale, through coming 
in contact with the F.’s anchor, which was 
admittedly being carried in an improper 
osition, with the stock projecting over the 
OW9, in breach of one of the Milton Creek 
bye-laws. But for the position of the anchor, 
the use of fenders would have avoided damage 
to either vessel. The judge held that the 
master of the 77. knew of the position of the 
anchor & took the risk of coming in contact 
with the V. when the rush of the flood tide | 
swung the n., which was aground, athwart 
the creek & into contact with the V. lying 
moored on t)ie opposite bank. Fie found 
that the master of the B. was negligent in 
not taking measures to avoid coming in con- 
tact with the F., &, on the a\ithority of I'he 
Monte Rosat No. 6430, which he thought was 
in conflict with The Dunstanborough, No. 
6429, gave judgment for defts. Pltfs. 
appealed : — Held : defts. had not established 
either knowledge of the position of the anchor 
or negligence on the part of the master 
of the a. 9 & the appeal succeeded. — The 
Vecjtis, [1929] P. 204 ; 98 L. J. P. 136 ; 140 
L. T. 563 ; 46 T. L. R. 384 ; 17 Asp. M. L. C. 
674. 

6488b. .] — H.M. Submarine Rainbow, 

No. 6401a, ante. 

6487a* .][ — A steamer having stopped but 

not having, as she should have done, reversed 


immediately before a collision, though the 
ot. found as a fact that her not having done 
so did not affect the collision, A having thus 
infringed rule 14 of the Thames Rules : — 
Held : she was nevertheless not to blame, 
for the Thames Rules do not fall within the 
operation of Merchant Shipping Act, 1873 
( 0 . 86), s. 17 .— The Harton (1884), 9 P. D. 
44 ; 63 L. J. P, 26 ; 60 L. T. 370 ; 6 Asp. 
M. L. 0. 213 ; 32 W. B. 697. 

6441. Add. Annotations: — As to (2) Consd* The 
Vectis, [1929] P* 204. As to (3) Consd. The 
Vectis, [1929] P. 204. 

6448* Add. Annotation: — Consd. The Otranto, 
[1930] P. 110. 

6451* Add. Annotation : — Consd. The Vectis, [1929 ] 
P. 204. 

6458a. Collision with vessel at anchor.] — Pltfs.’ 
vessel C. at anchor in London Reach, River 
Thames, was run into by defts.’ vessel H, 
proceeding up the river. The C. had her 
anchor lights exhibited, but slie was lying 
nearly athwart the river with her whole 
length to the north of mid-channel in such 
a position that she was obstmcting a large 
part of the fairway. The practice in Long 
Reach, according to the evidence, was for 
vessels to anchor to tlie south of mid-channel, 
& for large vessels proceeding up & down to 
pass to the northward. Defts.’ case was that 
the C.'s lights wore defective, & that those 
on the H. only saw the dim forward anchor 
light, & immediately afterwards the hull, of the 
C. about 650 feet away. The ct. found, how- 
ever, that the lights were effective & that they 
were, orshould have boon, seen ata considerably 
gi‘eater distance than 660 feet ; but that the 
failure of those in charge of the E. to identify 
the lights as anchor lights in time to avoid 
the collision was portly duo to the C.’s im- 
proper & unexpected position in the river 
in a locality where bright lights c)n the north 
shore would probably make it more difficult 
to pick up her lights, & partly to the fact that 
those on the E.. which had a speed of at 
least 10 knots, were not sufficiently alert as 
to the possibility of danger ahead : — Held : 

(1) the E, was to blame, inasmuch as those in 
charge of her on seeing the lights should 
have realised the possibility that they were 
those of a ship or ships ahead the precise 
position of which was obscure, should have 
reduced the speed of the E. immediately ; 

(2) the C.'s negligence in anchoring in an 
improper i)osition contributed to the failure 


PART XII. SECT. 6, SUB-SECT. 6. - A. 

6418 xviU. .1 — Sinoicnns»-Mo- 

Nauortok Likb. Ltd. v. “ Bbclin ” 
8.S« fl9281 Exoh. 0. R. 45 ; reotd,, 
£19293 8 D. L. R. 536.— CAN. 


PART XII. SECT. 6, SUB-SECT. 6.->B. 

q i. — ,F— / where veseele 
are meeting In* narrow channels or 
areas & Improper rignals by whistle 
are exohani^, roles 22 & 23 being 
violated by both vessels, liability for 
negligence which oanses a colUsion 
most be determined by the weight ot 
eyidenoe after consideration of the 
notion of each vessel, having regard to 
role 37 . — “ Masdet ** 8.8. (Ownebs 
OK) 0, “ Hbctob ” 8.8. (Owners of) 
& The Nobthebn Oonstruotion Oo., 
[1928] Exoh. O. R. 42.— CAN. 


q ii. .] — The ooUislon herein 

oooorred in the First Narrows, at the 
entrance to Vancouver Harbour. Both 
vessels were found to have been pro- 


ceeding at excessive speed tlirough a 
dense fog ; — HeH : since the collusion 
was primarily esaused by the joint 
negligence of both ships in failing to 
comply with the first part of Art. 16 
of the International Rules of the Road, 
& In proceeding through a dense fog 
at a speed which was immoderate 
having regard to the existing con- 
ditions, they were equally at fault & 
the total damage occasioned by that 
joint fault should bo borne equally by 
the parties. — The Princess Alice S.S. 
V . WEST Vanoouvbb Oorpn., [19361 
Ex. 0. R. 115.— €AN. 


PART XII. SECT. 6. SUB-SECT. 5.— 0. 

6426 V. .1 — ^In a collision between 

vessels passing through a canal at 
night, responsibility lies upon the ship 
neglecting to observe the rules govern- 
ing her course & speed.— Sowardb v. 
The ** EiMat,” [1936] 3 V. L. R. 
246.— -UAh. 


6436 I. Breach bp both veaaela — Buies 
for navigaHnp Great Lakes.]— ** Glen- 
boss ” e, Oanada 8.8. Lines, Ltd., 
Swan, Hunter 8c Wioham Hiohakd- 
SON. Ltd. v. •* Gxjbnledi." [1929] 3 
D. L. R. 282 ; 8. O. R. 549.— CAN. 


PART Xll. SECT, 5. SUB-SEOT. 6.- 

C. (a). 

6447 t. BnUse of Common Law d: 
Admiralty distinouished .} — Where the 
negUgenoe of deft, is not the sole 
cause of the damage different principles 
for assessing liability are applicable 
at oonmxon law from those to be 
applied in Admiralty, for at common 
law the snjt will fall, wh^as In 
Admiralty where the damage Is caused 
by the oombined default of two or 
more vessels, the liability is to be 
apportioned, — ** Rabbnfexa,** Tbb 
(ff29). 1. L. R. 56 Cair?6f:-IND. 
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of those in, charge of the JE. to take appro- 
priate action until it was too late, & the C.’a 
negligence was wrapped up with Sc part of 
the negligence of the E. Both vessels there- 
fore were to blame Sc in equal degrees. — T he 
Eueymedon, [1937] P. 167 ; 106 L. J. P. 126 ; 
167 L. T. 467 ; 63 T. L.’ B. 863. 

6455a. ^,1 — The Bbemeh, No. 6748c, 

anie» 

6455b. .]— This was a claim by the 

owners of the motor barge C., which was 
towing their dumb barge F. iip-rivor in the 
Thames, against the owners of the steamship 
jR. for damage suffered by the JP. in a col- 
lision with the JR. which occurred on the 
night of Apr. 4, 1935, opposite the Boyal 
Albert Dock, which the II, was waiting to 
enter. Pltfs. contended that as the C, was 
proceeding up-river with three barges in 
tow laden with cement, the JR. which was 
waiting to enter the Boyal Albert Dock but 
which was moving slowly down river Sc was 
angled across it, struck the JP., the port 
hand barge in tow of the C., doing her so 
much damage that she had to be beached to 
avoid sinking in deep water. Defts. denied 
liability & said that the 72. was not moving ; 
she was stemming the tide & not altering her 
heading ; they contended that the 0, was 
alone to blame for the collision in that, 
instead of passing the 72. on the starboard 
side, the C. tried to pass ahead of the 72. 
from starboard to port, Sc although the star- 
board engine of the 77. was immediately put 
full speed astern, the C, having got her craft 
across the tide was unable to regain control 
of the barges, with the result that the F, fell 
across the stem of the 72. At a later stage in 
the hearing Sc after the conclusion of the 
evidence, defts. applied for leave to amend the 
defence by alleging that the 0. failed to give 
any sound signal of her intention to alter 
course so as to pass the 72. port to port. The 
amendment was allowed : — Held ; in a 
reserved judgment, the governing fact of the 
collision was that the JR. was moving down 
river & trailing across to the northward 
while her head was falling off to port ; she 
was swinging from time to time Sc straddling 
across the water. The 72. was to blame for 
bad look-out, for going across into the 
northern water when she ought to have been 
held steady in the channel if she were going 
to remain there at all, Sc for not taJdng 
timely steps to assist the 0., which, owing to 


the action of the 72., had to go closer to the 
north shore than she originally intended ; 
further, the C, was also to blame for not 
letting the 72. know by sound signal what 
she was doing &; for substantially contribut- 
ing to the collision thereby. The blame 
was apportioned as to two-thirds on the 72., 
Sc as to one-third on the O., the judge direct- 
ing that the costs of the action should follow 
the event in the same proportion. — The 
Rotorua (1936), 155 L. T. 367. 

6465. Add, Annotation : — Refd. The Young Sid, 
[1929] P. 109. 

6480. Add. AnruAation : — Consd. Oliver v. Birm- 
ingham Sc Midland Motor Omnibus Oo. (1932), 
48 T. L. R. 540. 

6484. Add. Annotcdiona : — Reid. The Edison, [1932] 
P. 52 ; A.-G. V. Vallo-Jones, [1935] 2 K. B. 
209 ; Flint v, Lovell, [1935] 1 K. B. 354 

6499. Add, Annotation : — Consd. Dee Conservancy 
Board v. McConneU, [1928] 2 K. B. 159. 

6501. Add, Annotation : — Refd. Dee Oonservancy 
Board v, McConnell, [1928] 2 K. B. 159. 

6504. Add, Annotation : — Consd. Dee Conservancy 
Board v, McConnell, [1928] 2 K. B. 159. 

6546. Add, Annotation : — Refd. The Carlton, 
[1931] P. 186. 

6562. Add, Annotations : — Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628 ; Service 
1 ^. SundeU (1929), 45 T. L. R. 569. 

6591* Add, Annotation : — Apld. 'Brooke v, Bool, 
[1928] 2 K. B. 578. 

6594. Add, Annotation : — Consd. Banco de Portu- 
gal V. Waterlow Sc Sons, Ltd., Waterlow Sc 
Sons, Ltd. V, Banco de Portugal, [1932] A. C. 
452. 

6594a. .] — “ Harvest Home,** The, No. 

5217, ante. 

6601. Add, Annotation : — Refd. Jacobs v, Ix>ndon 
Ooimty Council, Shaw v, London County 
OouncU, [1935] 1 K. B. 67. 

6618. Add. Annotation : — ^Refd. The Edison (1931), 

47 T. L. B. 635. 

6622. Add, Annotation : — Refd. Tlie Baarn, [1933] 
P. 251. 

6624. Add, Annotations : — Consd. Strathfflian S.S. 
Owners v, Ikala S.S. Owners, The Ikala, 
[1929] A. C. 196. Refd, The Edison (1932), 

48 T. L. R. 224 ; The West Wales, [1932] 
P. 165 ; The Kaliristan, [1937] 3 All E. R. 747. 


PART XII. SECT. 6, SUB-SBOT. l.—D. 

Q I, — Th« master of the T„ 

wmoh was at all relevant times oom- 
pulsorlly In charge of a pilot, was In as 
rovoni^le a position as th© pilot to 
determine whether any risk of naviga- 
tion was being Inonrred, 6c ^ aware 
of all the ciroumstanoes immediateiT 
preceding 8c leading up to the ooUision, 
but stood by & gave no wanting to the 
pilot as to the possibility of danger or 
OB to the breach of regulations os to 
speed ^ tbe otosim^oes 

l£e master was pari'Useps in the negll- 
genoe of the pilot 8c ttie defend of 
oompulsory pUotage was 
to owners of th© 

( QTOvrn ). ltd. Ship 

(IWd), so S. B. N. S. w. 360. 47 
N. S, W. W. N. ISO.— AUS, 

PART Xn. SECT. 6, SUB-SECT. 2.— A. 

^ I, .^,)--Seot, 117 of Navtotton 

fnywor conferred on O^nlal XjOgiBla- 


tures by sect. 7S5 of Merchant Shipping 
Act, idOi, of repealing or altering the 

g rovlsions of the latwr Act relating 
> ships locally registered. Conse- 
quently. sect. Ii7 of Navigation Act, 
1901, Is not to be read as subject to 
sect. 419 (4) of Merchant Shipping Act, 
1894. Therefore, the provfsiona of 
seot. 419 (4) of Merchant Shipping Act, 
1894, are not applicable to snips regis- 
tered in New South Wales, & the pre- 
sumption of fault does not arise against 
any such vessel on proof merely that 
she has infringed any of the oollision 
regulations, but only where it appears 
to the ot, that the oollision 
occarioned by such breach of refla- 
tion. — Bijtlkr V, MrujMxmvh^ Ship 
50 8. R. N, 8. W. 182; 47 
. W. N. 66.— AUS. 

PART xn. SEOT. 6, SUB-SECT. 4. 

6605 i. DUcretion to extend lime.l— 
BeU .* as no sufficient excuse hod bwn 
given for failure to bring suit for 



damages for collision within the proper 
time, extension under Maritime Con- 
ventions Act, 1911, .8, should not bo 

granted.— Nippon Yubbn Eaisha v, 
Thb Mabibnfbxs (1938), L L* H. 61 
Cal. 22.— IND. 

si. Effect of MarUime Comentiom 
Actp 1914, a. 9.] — The present action 
Is one in rem against the tug S, for 
damages to pltl.’s canal boat, when In 
tow of the as a result of a oollision 
between the said canal boat, a dumb 
tow 8c the wall of the inner basin ot 
the harbour ot Quebec, which col- 
lision was alleged to be due to the 
negligent navigating of the S, : Bctd : — 
sect. 9 was not limited in its applica- 
tion solely to actions for damages due 
to ooUision between vessels, Sc the 
present action not having been com^ 
menoed within two years from the dat^ 
when the damages or loss or injury 
was caused should be dismissed.— 
•* Sprat ” v, Sr. OtAiR, (19281 Exoh. 
O.B.56,— CAN. 
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6627* Add, AnmiaMona :-^AplA* v, Ql^JJne 
A Liverpoql & Londcm Wav Bisks Ixusce. 
Assocn. (1929), 84 Oom* Cas. 309* Consd. 
The Edison (1932), 48 T. L« 294* 

6628a* ^ Detention due te eoUision — Owner 

unable to use ship owing to eontaraot during 
period of detention*] — On Mar. 12, 1027, 
re^s.* steamship suffered damage by a 
collision with applts.* steamship, for which 
the applts, admitted liability. The damage 
did not render resps.* vessel unseaworthy, &> 
she continued trading without effecting 
repairs. While she was so trading her 
owners by a memorandum pf agreement 
dated D^* 81, 1987, contracted to sell her. 
The agreement set forth that the vessel was 
“ due London on Dec. 24, thence H. & A., 
expected ready for delivery between, say, 
Jan. 10 &> Jan. 81, &; to be delivered to buyer 
at Antwerp or a U.K. port at seller’s option, 
but not later than Feb. 26, 1928, subject to 
buyer’s approval afloat & to bottom examina- 
tion in dry dock, as specified in Clauses 4 & 6 
of this contract . * . 4. The buyer shall 

commence the inspection of the steamer 
afloat within twenty-four hours of receiving 
notice of steamer’s readiness for inspection, 
& if on superdcial inspection the buyer is 
satisfied with the general condition of the 
steamer, seller shall at his own risk & expense 
open up the engines, boilers tanks for 
the inspection of the steamer afloat by the 
buyer. . . . The buyer shall declare accept- 
ance or refusal of the steamer in writing within 
twenty-four hours after completion of such 
inspection afloat ... 6. For examination 
of bottom &/or other water parts &/or tailend 
shaft, seller agrees to put the vessel into dry 
dock. ...” The steamship arrived at Ant- 
werp on Jan. 10, 1928, & her owners gave 
notice to the buyer of her readiness. On 
Jan. 16 they proceeded to open up the vessel’s 
engines, boilers & tanks for inspection, & 
while the vessel was in that condition & 
therefore unable to trade, they took the 
opportunity to effect the repaid of the col- 
lision damage, which was of such a nature 
that it could be repaired while the ship was 
afloat. The repairs admittedly occupied 
four days, & were completed on Jan. 24. 
Subsequently the vessel was put into dry 
dock for bottom examination. On the 
reference to assess the damage caused by the 
collision resps. claimed (inter alia) loss 
expenses in respect of four days* detention 
while their ship was undergoing repairs : — 
Held : inasmuch as resp. shipowners had 
entered into contractu(il obligations which 
ppeve^ted them from trading with the yesael 
& earning profits during the time when the 
repair of the collision dame*ge was being 
executed, they had not suffered any lose by 
the detention of their vessel in consequence 
of the coUiaipn, ^ were tlierefore not entitled 
to recover from the wrongdoer, — The York, 
[1929] P. 173 ; 98 L, J. P. 147 ; 141 L. T. 
^ “ 17 Asp. M. L. 0. 60Q, C. A. 

; — The London Corporation. [1936] P. 70. 

6635, Add, Annotation : — ^Refd* The Edison (1932^ 
147 L. T. 141. 

6640* Add. Annotation; — Consd* The Edison, 
[1982] P. 62. 

I* Add. Annotation : — Pverd* Liesbosch S.S. 
Owners v. Edison S.S. Owners, [1933] 

449. 


666311* British batUeahip 

damagfed by ooUiskm was put into a nayal 
dry dock for her repairs. The ship’s effective 
life was estimated at twenty years she 
was under four years old at the Mme of the 
collision. In assessing the damages the 
registrar allowed nothing in respect of the 
use of dock Ai cranes, on the ground that tb6 
Admiralty had suffered no pecimiary expenses 
or loss, in respect of the loss of use of the 
ship for flfteen days, the time estimated for 
the collision repaim, he ^owed interest at 
2 1 per cent., on half the initial costs of the 
ship for the flfteen days* The Admiralty 
appealed : — Held ; that the case must go 
back to the registrar for re-assessment, for 
(i) the ship occupied the dock A; used the 
cranes, etc., to the exclxision of other vessels 
Ai some allowance, therefore, must be made 
to the Admiralty in respect of these items, 
A: (ii) having regard to the estimated life of 
the ship, her annual depreciation & cost of 
maintenance, the amount awarded for de- 
tention appeared to have been computed on 
a wrong basis. — T hb West Wales, [1932] P. 
165; 101 L. J, P. 92; 148 L. T. 80; 18 
Asp. M. L. O. 349. 

6656. Add, Annotaiiona : — Consd. The York, [1929] 
P. 178 ; 101 L. J. P. 92. Beffl. The London 
Corporation, [1935] P. 70. 

6659. Add, Annotaiiona : — Refd. Canadian Pacific 
Ry. V, Kelvin Shipping Co. (1927), 138 L. T. 
369 ; The Edison (1932), 147 L. T. 141. 

6663. Add, Annotations : — Consd. The West Wales* 
[19381 P. 165. Refd. The Ikala, [1928] P. 
86 ; Liesbosch S.S. Owners v. Edison S.S. 
Owners, [1933] A. C. 449. 

6671* Add, Annotations : — ^Apld. The York, [1929] 
P. 178. Refd. The London Corporation, 
[1985] P. 70. 

6671a. Although ship sold*]~-Pltfs.* A; defts.’ 

vessels, while laid up, ranged against each 
other & each sustmned slight damage. 
Before any action was brought both vessels 
were surveyed, but no estimate of the cost 
of repairs was made. Pltfs.’ vessel was then 
sold to be broken up. Defts. afterwards 
agreed with pltfs. that the repairs, if executed, 
would cost £250, but no repairs were in fact 
done. Defts. contended that pltfs, had 
suffered no loss & were not entitled to any 
damages: — Held: (1) the mere facts that 
the vessel had been sold to shipbreakers. A; 
that the repairs would never be carried out, 
did not discharge the onus, which was on 
defts., of proving that pltfs. had suffered no 
damage ; (2) primd facie the value of a vessel 
damaged in collision is lass, by the cost of the 
repairs, than her value if undamaged, Ai the 
fact that a vessel has been sold to be broken 
up is an accidental circumstance not to be 
taken into account in the way of diminution 
of damages. — The London Corporation, 
[1936] P. 70 ; 104 L, J. P. 20 : 162 L. T. 
487 ; 61 T. L. B. 224 ; 79 Spl. Jo. 86 ; 18 Asp* 
M. L. 0, 636, C. A. 

6672, Add, Annotation: — >Hef6* The 
Corporation, [1936] P. 70. 

6674. Add, Annotations : — Apid. The York, [1020] 
P. 178. Refd. The London Corporation, 
[1935] P. 70. 

Addf — affd, 8ub 
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^ [1929] A. 0. 196 j 98 L. J. P. I 

49 ; 140 L. T. 177 ; 17 Asp. M. L. 0* 665, H. L. 

AM, Annotation : — 0oilsil» The Yorki [19291 
P. 178, 


Annoto^ion The Young Sid, 

[1929] P. 190. ^ 

6689, AM. AnnotaHona .**— Consd. The West Wales, 
[1^2] P. 165. Held. Liesbosch S.S. Owners 
V. Edison S.S. Owners, [1933] A. C. 449. 

6690. AM. Annotations : — Consd. The Edison, 

[1932] P. 52 ; The West Wales, [1932] P. 
P ^70 London Corporation, [1935] 

6694a. On special contract.] — While the 

dredger X. was lying moored alongside the 
breakwater at Patras Hai*bour in the Hellenic 
Republic the steamship E. fouled the 
dredger’s moorings & carried her out to sea, 
where she sank & was lost. The owners of 
the E, admitted sole liability for the loss. 
In proceedings before the Admiralty Regis- 
trar &: a Merchant between the owners of 
the X. & the owners of the E, to assess the 
damages it appeared that the X. had been 
bought in 1927 for £4,000 by her owners, 
who had spent a further £2,000 in bringing 
her to Patras. They wore a syndicate of 
civil engineers. Under a contract with the 
Patras Harbour Comrs. they were engaged 
in constructive work in the harbour, for 
which a dredger was necessary & for which 
they were using the X. The contract pro- 
vided for completion of the work within a 
specified time. Delay in completion in- 
volved payment of heavy penalties &, if 
prolonged, cancellation of the contract. The 
owners of the X. had staked their capital 
& credit on the successful resxilt of the con- 
tract. The loss of the X. stopped the work 
&, being unable from want of fimds to pur- 
chase any suitable dredger which was for 
sale, on May 4, 1929, they hired a dredger, 
the A., which was lying in harbour at Carlo 
Forte, Sardinia, to take the place of the X. 
The A. was more expensive in working than 
the X., & required the attendance of a tug 
& two hopper barges. The X. was sunk on 
Nov. 26, 1928. The A. got to work on the 
harbour on June 17, 1929. On June 30, 
1930, Harbour Comrs. bought the A. from 
her Italian owners for £9,177, & on Sept. 5, 
1930, they resold her to the owners of the 
X. for the same sum payable in instalments : 

• — Held : the measure of damages was the 
value of the X. to her owners as a profit* 
earning dredger at the time & place of her 
loss ; & that it should include : — 

(1) A capital sum made up of (a) the 
market price on Nov. 26, 1928, of a dredger 
comparable to the X. ; (&} the cost of adapt- 
ing the new dredger & of transporting & 
insuring her from her moorings to Patras ; 


ohm 

Sb (e) compen«ation for disturbanoe So lom^ 
suffered by tJie owners of the £. in carrying 
out their contract during the period between 
Nov. 26, 1928, A the date on which the sub- 
stituted dredger could reasonably have be^ 
available for use at Patras, including in that 
loss such items as overhead charges & ex- 
penses of staff & equipment & the like 
thrown away, but neglecting any special loss 
or extra expense due to the ffnanci^ position 
of one or other of the parties. 

(2) Interest upon that capital sum from 
Nov. 26, 1928. 

The rule in The Columbus disapproved 
where a vessel was in profitable employment 
at the time of her loss. — Liesbosch, Dredger 
V. Edison S.S., [1933] A. C. 449; 102 

L. J. P. 73 ; 77 Sol. Jo. 176 ; 38 Com. Gas. 
267 ; 18 Asp. M. L. C. 380 ; evh nom . The 
Edison, 149 L. T. 49 ; 49 T. L. 11. 289, H. L. 
Annotations : — ^Refd. Buokland v. R., tl933] 1 K. B. 329 ; 
The Castor, [1932] P. 142 ; Simon Pawson &; Leafs, 
Ltd. (1932), 148 L. T. 164 ; The Arpad (1934), 60 T. L. R. 
605. 

6694b Expenses of hiring substitute — ^Whether 

expenses reasonably incurred.] — The 

Edison, No. 6694a, ante. 

6696. AdfJ, Annotatioji Refd. The Arpad (1934), 
50 T. L. R. 505. 

6699. Add. Annotation : — ^Refd. The Ari)ad (1934), 
50 T. L. K. 505. 

6705. Add. Annotation: — Refd. The Edison, [1932] 
P. 52. 

6706. AM. Annotations : — Apld. A.-H. v. den Line 
& Liverpool & London War Risks Insce. 
Assoc. (1929), 34 Com. Cas. 308. Consd. The 
Castor (1932), 48 T. L. R. 604 ; Lit^sbosch 
S.S. Owners v. Edison S.S. Owners, [1933] 
A. C. 449. 

8707. Add. Annotation : — Consd. Liesbosch S.S. 
Owners v. Edison S.S. Owners, [1933] A. C. 
449. 

6708. AM. Annotations : — Apld. A,-G. v. Glen Line 
& Liverpool A London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. Consd. 
Liesbosch S.S. Owners v, Edison S.S. Owners, 
[1933] A. C. 440. 

6710. Add. Annotations : — Consd. The Castor 
(1932), 48 T. L. li. 604 ; Liesbosch S.S. 
Owners v. Edison S.S. Owners, [1.933] A. C. 
449. Refd. The Aipaci (1934), 50 T. L. R. 
505. 

6788. AM. Annotations : — Consd. The Edison, 
[1932] P. 52. Refd. The West Wales, [1932] 
P. 165. Refd. The London (JorporaliOn, 
[1935] P. 70. 

6736a. Allowance to charterer under cesser clause.] 

— The Essex Envoy, No. 2104a, ante. 

6786b. Use of naval dock & cranes — ^Repairs to 
warship.] — The West Wales, No. 6653a, 
ante. 


PART XII. SECT, 6, SUB-SECT, 6.— J. 

14 market for such 

of sfcip.]— On AW. 14, 1926, a 
hopper dinper barge bmonging to the 
the Clyde Navigation was 
sunk in ooUislon mth the 8.s. Ron^t 
admitted that those In charge of her 
were solely to blame for the accident. 
tn on aotlon at the iwtanw of Jgie 
tmstees, brought on Jan, 24, 1928, 
to assess & recover damages for, (iafer 
alia), the lose of the barge, it was 


proved that there woe no mai*ket for 
such a vessel, so that the test of market 
value was not available. The Lord 
Ordinary awarded the pursuers the 
oost of a reasonably effioient second- 
hand hopper barge. Sc the cost of 
adapting it for their special purpose 
Held ; the Lord Ordinaiy's method of 
assessing the value of tne barge was 
not erroneous.— O lvdsi NAVioArtoN 
TBtrSTttBg e, Bowrino SJ9. Co., Ltd., 
[19291 8. 0. T16.— SCOT. 


PART XII. SECT. S. SUB-SECT. 8. 

—L. 

6732 i. Damages through deprivation 
of me of vessel .] — ^Though pltf."8 vessel 
is a non-profit earning ship pltf. is 
entitled to recover from deft, damages 
based on maintenance, overhead Sc 
depreciation costs, for the time the 
sliip was actually absent from her 
duties as a result of the collision, in 
addition to the actual cost Of ropfidrs. 
— R. V. Jehry Pimm, 11933] Ex, o. R. 
186.— UAN. 
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6789. Aidi Anmotadem : — ^CMEd. Tl» Ka|>ler Star, I NapieJ? Sttu;« [1983] JP. 138. Refd. The 

I B»M», [1828] P.188. 

6751. .AdS.' Aniu^tim The Loadon 
Ooirporaftiottt U ^0- 
i7GSe AM. Ann^UiM^i — UiilA* Bz^elkd k 

676S; Add. Am/okiMm Ae . I'h0 ^Sii^rdg 
B74S« Add. Ai^iaik^ 'i^A Collide The (No. I) (10d2h 48 T# li* B* ^,56* 


674Ce Addi AnmMi4m0 lo^1^). Cooii• The 

ISTmiei* {l&a8lFe m il^hoich 

$.B, Owners v. 

,A.'0.449. 


Part XIV.— Wreck. 


6794. Add. Annotation : — As to (2) Consd. Dee Con- 
servancy Board v. McConnell, [1828] 2 K. B, 
159. 

6796» Add. AnnotoAiom ;^Gonsd«Dee Conservancy 
Board v. McOonn^, [1928] 2 K. B. 169. 
Held. Oceanic Steam Navigation Co. v. 
Evans (1934), 61 T. L. B. 67. 

0797. Add. Annotations : — ^Apld. Dee Conservancy 
Board v, McConnell, [1928] 2 K. B. 169. 
Hefd. The Chr. Knudsen (1932), 48 T. L. B. 
619. 

6805* After this case add ; — 

Negligent repair — ^Limitation of 

action.] — See Pubuc Authokities, No. 949a, 
ante. 

6807. Add. Annotations: — As to (1) Consd. Dee 
Conservancy Board v. McConnell, [1928] 
2 K. B. 169 ; G. W. By. v. S.S. Mostyn, [1928] 
A. C. 67. Retd. Allgemeine Versicherungs- 
Gesellschaft Helvetia v. German Property 
Administrator, [1931] 1 K. B. 672 ; Buislip- 
Northwood Urban District Council v. Lee 
(1931), 146 L. T. 208. 

6809a. .] — ^A ketch belonging to 

defts. sank, owing to their negligence, in a 
river, of >which first pltfs. were the con- 
servators, & thereby obstructed the naviga- 
tion of the river & second pltfs.’ wharf &; 
the a^pproaches thereto. Immediately after 
the sinking of the ketch, & before any 
expenses were incurred in removing her, 
defts. abandoned her. Pltfs. jointly incurred 
expenses in removing the obstruction, & sued 
to recover the amount from defts. ; — Held : 


(1) the ketch having sunk through the 
negligence of defts., they became liable at 
common law for the dam^e caused by the 
obstruction to the navigation of the river & 
the blocking of the approach to the wharf, 
So they comd not escape liability for that 
damage by abandoning the wieck ; (2) the 
damages recoverable wefe the reasonable 
cost of removing the obstruction. — Deb 
CONSEEVANOY BOARD V. MoCONNBLL, [1928] 
2 K. B. 169 ; 97 L. J. K. B. 487 ; 138 L. T, 
666 ; 92 J. P. 64 ; 26 L. G. B. 204; 17 Asp. 
M. L. 0. 433, C. A. 

6811a. ^ .] — Defts.* steamship, 

a Norwegian vessel, while docking in Stal- 
bridge Dock, Garston, came into collision 
with & sank a barge. Pltfs., as owners 
of the dock, took steps to raise & remove the 
wreck, & by a writ in rem in the present 
action claimed to recover from derts. the 
expenses which they had incurred “in & 
about the lighting, buoying, removal, & 
destruction of the barge.” The ovmers of 
the barge had given notice that they 
abandoned their vessel. On a motion by 
defts. to set aside the service of the writ : — 
Held : the claim was for “ damage done by 
a ship,” namely, damage done by defts.* 
ship to pltfs.* dock by putting an obstruction 
in it, with Supreme Ct. of Judicature (Con- 
solidation) Act, 1926 (c. 49), s. 22 (1), (a), (iv.), 
& was properly commenced by a writ ^n rem. 
— ^Thb Che, Knudsbn, [1932] P. 163 ; 101 
L. J. P. 72 ; 148 L. T. 60 ; 48 T. L. B. 619; 
18 Asp. M. L. C. 347. 

Annotation CoMd. The IMUnerva (1933), 49 T. h. R. 563. 


Part XV. 

6817. Add. Annotation : — Consd. Admiralty 

Oomrs. V. Valverda Owners, [1937] 1 K. B. 
746. 

6881. Add. Annotation : — As to (1) Consd. The 
Castor (1932), 48 T. L. B. 604. 

6849a. .]— -The Tees (1936), 181 L. T. Jo. 

376. 

6849b. Information as to course to clear ice-field.] 

— Defts.* steamship T. J5., '^hile bound for 


— Salvage. 

St. John, New Brunswick, got into an 
extensive ice-field in which she sustained so 
much damage that she sent out an S.O.S. 
message, as it was thouglit that she was in 
danger of sinking. The S.O.S. message was 
heard & answered by pltfs.* steamship N., 
which was some thirty iniles away, So by other 
vessels, but none of these were withm 200 
miles of the T. B. The N. was also bound to 
St. John & had herself encountered the ice- 


PART Xin. SECT. 2. 

h 1. — A.-O. POB British 

Columbia v. *♦ Paoifio Foam, ”Ji 928 j 
2 D. L. R. 877 ; [1928] 1 W. W. R. 966. 
— OAN. 

li H, — ^Aotion by pltfs. to 

recover damages suilered by them by 
reason of deft, ship coming Into oolBslon 


with a bridge being erected by pltfs. 
over the York River at Qaspe, F.Q. : — 
Held : the speed of the D, In passing 
through the bridge opening was, in the 
circumstances, excessive, & since the 
speed of the Z>. was excessive it could 
not be maintained that the ship was 
navigated with reasonable care & the 
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accident was inevitable.— 'I *hiup T. 
Dodob S.S. V. Dominion Bbidob Oo., 
Ltd., Dufbbbnb Oonstbuotion 
I/TD., & La Oompaonib du Pont db 


P. 0.— OAK. 



tt.m uviuig. ivt. Duat imie t.tie 'l\ Ji, had been 
in the iee-lield for some twenty-four hours, 
but on receipt of this information she altered 
coui*se & followed the directions given to her 
by the N,, & so got clear of the ico. Pltfs. 
claimed salvage. Defts. denied that any 
salvage services wei’e rendered, as the N» 
was under a statxxtory duty to go to the 
assistance of the T. B , ; they alleged that the 
damage sustained was while she was per- 
forming tJiat duty ; that the only assistance 
requested — ^namely, to stand by, was not 
rendered ; & that they already knew the 
course to steer to get out of the ice-field, but 
this last point was foimd against them. The 
value of the A^., her cargo & freight, was 
alleged to be over £225,000 ; the value of the 
T, B. was agreed at £10,000 : — Held : each 
separate item of the proceedings could not 
bo isolated & regarded by itself & the whole 
of the cii’cumstances must be taken into 
account; without quantifying the moral 
suxjport given to defts. by the knowledge 
that the N, was coming to their assistance, 
pltfs. r( 3 ndered a very definite salvage service, 
in t/ho course of which the N. sustained con- 
siderable damage, in giving information that 
the T, B, would find clear water within twelve 
miles by steering E. ; & the proper award 
was the sum of £2,000, of which, having 
regard to the damage, £1,500 would go to the 
owners of the iV., £200 to the master & £200 
to the crew. — The Tower Bridge, P. 

30; 105 L. J. P. 33; 154 L. T. 565; 52 
T. L. B. 153 ; 18 Asp. M. L. C. 594. 

3851a. Statutory duty.]— The Tower Bridge, 

No.6849b, ante. 

3927. Add. Annotatim : — Refd. Tlie Tower Bridge, 
[1936] P. 30. 

3974. Add. Annotation: — Generally. Refd. The 
Kafiristan, [1937] 3 All E. R. 747. 

3990. Add. Annotation The Kafiristan, 

[1937] 3 All E. B. 747. 

7085. Add. Aiinotation : — Consd. Admiralty 

Comrs. V. Valverda Owners, [1937] 1 K. B. 
745. 

7066. Add. Annoiations :~- Ab to (2) Cemsd. The 
Kafiristan, [1937] 3 All E. B* 747. Retd. Akt. 


»ART XV. SECT, 3, SUB-SECT. 2.— A. 

6862 vi. .H-Tlie bringing of a 

vessel flUed with flftb, & mibinerged 
0 tbe pilot house, from a sitimtlon of 
jerll In the open sea to a plaw of 
BaCety f a substantial salvage 

J.S. 


/132. Add. A nyiotiitwn : —-Generally^ Retd. The 
Kafiristan. [1937] 3 y\ll E. B.. 747. 

7183. Add. Annofalion The Kafiristan, 

[1937] 3 All E. B. 747. 

7222. Add. Annoiaiion :—Ab to {3) Retd. Carras v. 
London & Scottisli Assurance Corpn., Ltd. 
(1935), 40 Com. Cas. 288. 

7276. Add. Annoiaiion : — Retd. Carras v. London 
& Scottish Assurance Corpn., Ltd. (1935), 40 
Com. CiiB. 288. 

7366. Add. Annotatim : — Refd. Admiralty Comrs. 

V. Valverda Owners, [1987] i K. B. 745. 

7376. Add. AnnoUdlon : — Refd. Admiralty Comrs. 

V. Valverda Owm?rs, [1937] 1 K. B. 715. 

7478. Add. Annotation : — Consd. The Castor (1932), 
48 T. L. R. 604. 

7474. Add. AnnoiuHon Apld. The Castor (1932), 
48 T. L. R. 604. 

7476. Add, Annotation : — As to (1) Expld. The 
Castor (1932), 48 T. L. B. 604. 

7475 a, What should be considered — Earning 

power of ship — ^Existence of time charter.] — 
In a salvage action i)ltfs. obtained an order 
for the appraisement of ^ defts.’ ship. The 
valuer appraised the ship on the footing 
that she was employed & likely to be 
employed, but the fact that she was under 
a promablo time charter which had nearly 
seven years unexpired was not disclosed to the 
valuer : — Held : an appraisement should be 
based on the value of a ship to her owners as 
a going concern ; the earning power under the 
charterparty should be taken into account 
as one of the elements of value ; accordingly 
the appraisement was not conclusive ; &, 
on further evidence adduced in ct., the value 
should be raised from £72,820 to £85,000.— 
The Castor, [1932] P. 142 ; 101 L. J. P. 88 ; 
147 L. T. 359 ; 48 T. L. B. 604 ; 18 Asp. 
M. L. C. 312. 

7476. This case should be No. 7477a. 

7477b. •] — The Castor, No, 7476a, ante. 

7495. 4.dd. AnnoUdlon : — Consd. Admnalty 

ciomrs. V, Valverda Owners, [1937] 1 K. B. 
745. 

Salvaois CO.. Ltd., Vancouver 
Drydook & Salvaqb Co.» Ltd, v, 
Thu M.S. Tex,” Home Inburanob 
Oo. OF New York v. The M.S. 
^Tbx,” [19SI] 1 W. W. R. 158 ; ^2 
D, L7R 657 ; 48 B. O. R. 484. — CAN. 


service. — ^S mith v. The ” Kac^ Hook ” 
(1932), 45 B. 0. B. 522,— CAN. 

PART XV. SECT. «, SUB-SECT. 1.— 
a. (a). 

^ J, Pacific 
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5i40a* When towage commences — ^More 

than one tug.] — The B., a tug belong- 
ing to pltfs.,the Port of London Authority, 
came into collision with defts/ steamship 
C. C. in Tilbury Dock, Hie B, & another 
tug, the S.y which also belonged to pltfs., 
were under contract to tow the C. C. 
from lock to berth. The S, was made 
fast ahead of the C. C, & was towing 
her, & the B, was proceeding to the C. C., 
which had passed through the lock into 
the dock when the B, was struck by the 
revolving propeller of the C. (7. The col- 
lision was entirely due to the improper way 
in which the B, was handled through those 
on board not realising that the C. C, had twin 
screws. The dockmaster had given the 
appropriate signal for the C. C. to come 
ahead on her main engines, & it was not dis- 
puted by pltfs. that it was the universal 
practice of all ships navigating through the 
dock to use theii‘ main engines & that no 
complaint about such use had ever been 
mode by pltfs. They contended, however, 
that defts. had committed a breach of bye- 
law 19 of the Port of London Dock Bye-laws 
which provides that “ no i)erson shall work, 
or cause to be worked, the propelling engines 
of any ship in the dock for any purpose 
except with the previous consent of the dock- 
master, & at such time & place & in such 
manner as he shall approve. Penalty £5.” 
“ Such consent is only to be given (if at all) 
on the terms that the person on whose behalf 
the application for the saryie is made will be 


VoL XZX--flblMinK. Oims 6140ar-88M. 

responsible for all damage caused by working 
such engines & will indemnify & save harm- 
less the Authority & its officers all 

claims in respect of such damage.’ Pltfs. 
further contended that by clause 4 of the 
towage contract defts. agreed to pay for^y 
damage to any of pltfs.* property, includmg 
the tug or tugs engaged in the towage, which 
might arise from collision even if caused or 
contributed to by the negligence of any 
servants of pltfs. Defts. contended that 
clause 4 did not apply inasmuch as under 
clause 1 the towage was “ deemed to com- 
mence when the tow rope had been passed to 
or by the tug.” Pltfs.’ reply was that the 
towage was to be done by two tugs that 
it commenced when one of the tugs, namely 
the had started towing : — BeU : bye- 
law 19 did not apply at the time in question, 
but, even if it did, defts. did not commit a 
breach of it because the consent of the dock 
master to use the engines had been given; 
the towage contract could be fairly inter- 
preted as meaning t.hat the towage should be 
deemed to have corn men ced when the tow 
rope had been passed to each of the two tugs, 
&> that until that had been done the ordinary 
provisions of the common law applied to 
the rights & duties of each party ; & accord- 
ingly defts. were entitled to succeed on the 
claim & counterclaim. — T he Cian Colqu- 
HOUN, ri936] P. 153 ; 105 L. J. P. 05 ; 155 
L. T. 231 ; 52 T. L. K. 349 ; siib rwm. Pout 
OP London Authoiuty v. Clan Colqtjhotjn 
S.S. Owners, [1936] 1 All E. R. 429. 


Part XII.- 

5150. Add. AnnoiaBon : — As to (2) Gonsd* The 
Champion, [1934] P. 1. 

6175. Add. Annotatiom Consd. Winnipeg Electric 
Co. V. Oeel (1932), 48 T. L. R. 667. Refd. 
The Mulbera, [1937 j P. 82. 

51B6. Add. Annotation : — As to (1) Consd. The 
Otranto, [1930] P. 110. 


Collisions. 

5194. Add. Annotations : — As to (3) Refd. Canadian 
Pacific Ry. v. Kelvin Shipping Co, (1927), 
138 L. T. 300; Grainton S.S. Owners v. 
Gtmua S.S. Owners, The Genua, [1936] 2 
All E. R. 798. 

5354. Add. Annotation .--—Refd. The Vectis, [1929] 
P. 204. 


PART XI. SECT. 8, SUB-SECT. 2. 

5146 i. Liability for negligef^.^ 
The owners of tJhe P. ooi^rooted with a 
towing CO. to l^ve the P. towed 
her berth to a grain elevator to unload 
her cargo. The P. had no uiotlvo 

S ower. Owing to the breaking of the 
DW line at one stage of the movement 
the P. continued her forward mo;TO- 
ment past the elevator & reached the 
south end of the harbour where the 
was laid up, puncturing the latter 
under the water line, by an anchor lOTt 
hanging down on the 
P. pamy under water. This anchor 
wiis left so hanging down by those on 
ttie tow notwithstanding a warning by 
the to* master:— H««; O) 
oommonolng the towing of a 
anchor is left, by the Joint 
of the tug master & tho^ 
the ship, lu such a position ^ 

Btltute a danger to other 
does in fsot oatiso such 
tow Sl tug are each responsible & 
for the damages so caused ; (2) when 
a YCM^ at anchor or moored at a dock 
Is mn Into by another, the orwis is up^ 
th^ moving vessel to justify 
her action; <3) tewage is 
undertaking, & although the motive 


power may he wholly that of the 
tug. yet both tug & tow are bound to 
t^e reasonable care & to use reasons 
able skill In performing the operation- 
Thls duty is not afteoted by toe term . 
of the towage contract, which cannot 
regmate the lelations between the tug 
& tow & third parties ; (4) persons on 
boa^ the tow such as a shlpkecpor & 
hie helpers, though not a regular 
navigating crew, in regard to reason- 
able care & sl^. may treated os 
agents of the owners of the ship in 
periormlng or neglecting to perform 
such duties as the towage contract or 
the exigencies of the operation caste 
upon them ; (6) provision to a towage 
oontraot that toe operation is at 
“ owner’s risk ” will not abe^e the 
tug In case of negligence in navigation 
so far as third parties are concerned.— 
Canada S.S. Linbs, Ltd. e. S.S. 
Paisley, Jambs Ricjhardson & Sons. 
Lttl d. S.S. Paisley, [1930) Ex. 
O. R. 105 ; rw80: James Richabd- 
80N & Sons, IAtl v. S.&» 

(1930) 3 D. 257 ; (1^9) 2 

D. L. R. 42 ; S. 0. R. 359.— CAN. 

PART XII. SECT. 2, SUB-SECT. 2. 

6169 1. Want of due cauBonr-^ 
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Oanahh-Tnn Kinodoo v. Canada 
Steamship Lines, Pattobon 

Steamships, Ltd. v. The <y:poRD. 
[19311 S. O. R. 288 ; 1 J>. L. R. 14C ; 
^vsg.! [19301 Kx. C. R. 1.— CAN. 

PART XII. SECT. 2, SUB-SECT. 18.— 
A. (d). 

J 1 . Pltf.*8 barge, the R., 

with her tug attache^ was on Sept. 1, 
1931, forcM to anchor about 1,400 
feet below G. Point on the St. Law- 
rence, on account of heavy log. 
Another ship, the S.. was ^so anchored 
SSHier. tbB P. knew these reswlB 
were ahead 

fog came on without slowii^, until 
her captain came on the bridge at 
G. Point when he decided to SDohor 
his vessel, Sc in manoeuvring to do so 
the collision In question ooourwd. The 
S. Sc the tug regularly sqund^ their 
bells. Sc the R. also carried her tvw 
mooring lights, but not quite dlspo^ 
oooordl^ to the rules, being on toe 
The R. did not sound her 
heU .—Held : it) in the oiroumstanow, 
& in view of the heavy fog, toe P. 
should have stopped sooner. Sc that 
the ooUlslon was soldy toe xmlt of 
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$359, Add. Annotation : — Cpns4. The Veotie, [1929] 
P. 204. 

5378. Add, Annotation : — f|etd. McGowan «. Stott 
(1923), 99 L. J. K. B. 367, n. 

5379a. Harwich Harbour.] — The JE. was 

leaving &J the P. was arriving at Harwich 
Harbour, both vesseis being in charge of a 
pilot, when a collision occurred. It was 
necessary for the P. at the entrance to the 
harbour to round Beach End buoy : — Held : 
Harwich Harbour Conservancy Board (1929), 
Bye-laws No. 8 applied to the entrance to the 
harbour, & the B, which wfis navigating 
against t he tide, should have eased her speed 
& allowed the P. to pass clear of her. — Tub 
Pbinses Juliana, Esbjerb Owners v, 
Prinses Juliana Owners, [1930] P. 139 ; 
[1936] 1 All E. B.. 685 ; 105 L. J. P. 58 ; 
165 h. T. 261 ; 52 T. L. B. 269 ; 18 Asp. 
M. L. O. 614. 

5395. Add. Annotation : — Retd. The Minerva 
(1933), 49 T. L. R. 663. 

5400. Add. Annotation : — ^Folld* The Harkaway, 
[1928] P. 199. 

5400a. .] — Defts.’ sailing barge came to 

anchor in a river. She was lying on the 
mud anchored with fifteen fathoms of chain 
leading from her bows on to the mud & 
thence to the anchor lying in the channel, 
which at low water was a mere gut- way thirty 
feet wide. Pltfs.* motor boat, drawing 6 feet 
3 inches aft & with about one foot of water 
under her, coming up the river in the deepest 
water there was at the time, went over one 
of the flukes of the anchor projecting up out 
of the mud at the bottom of the river, & was 
holed sank : — Held : having regard to the 
shallowness of the water the anchor ought 
to have been buoyed or some other warning 
given of its position, & defts. were liable to 
pltfs. for the damage sustained. — The 
HA.RKAWAY, [1928] P. 199 ; 97 L. J. P. 113 ; 
139 L. T. 615 44 T. L. R. 049 ; 17 Asp. 

M. L. 0. 503. 

Armo^!^ Burley C, v. Lloyd Edw. (1929), 45 

5401a. Portland Harbour — ^Vessel “ about to 

epter OoUision in one of the ** channels 
between the breakwaters.*’] — Rule 5 of a 
schedule to an Order in Council relating to 
the Port of Portland (1931, No. 176) provides 
that When any vessel or vessels s^e about 
to enter from seaward any of the channels 
between the breakwaters, no vessel pro- 
ceeding outward by the same channel shall 
enter this said channel until the before men- 
tioned vessel, or vessels, shaD have passed 
in.” 

A collision between the P., an outward 
bound submarine in command of deft., & 
pltfs.’ vessel P. inward bound, took place 
in the North Ship Channel entrance to Port- I 


land Harbour, slightly to the southward of 
midrohannel & about 20Q to 300 feet outside 
of a line drawn between the breakwaters. 
It was argued for deft, that r. 5 did not 
apply, inasmuch as a vessel about to enter 
from seaward ” one of the channels meant 
a vessel going to enter the water which might 
reasonably be taken to be included in the 
word ” channels ” ; ^ that the P. was never 
in a position of being ” about to enter,” 
which implied that she must so approach 
as to indicate clearly her intention to enter, 
whereas, instead of ” shaping up ” at a 
proper distance to enter channel, she 
was cutting the corner & then had to make 
a turn of five or six points : — Held : (1 ) the 
collision took place in what might fairly be 
called one of the channels between the 
breakwaters ” ; taking r. 5 as a whole, its 
purport was not to lay down how vessels 
should or should not approach the harbour, 
but to lay down in clear language that the 
outgoing vessel should be the give-way 
vessel ; & accordingly the E. was to blame ; 

j (2) the vessel with the right of way was not 
in the position of a ” keep course & speed ” 
vessel under the crossing rule j the P. having 
a bad look-out, &>f considering the fine angle 
at which she was approaching the break- 
water. too high a rate of speed, was also to 
blame. Both vessels accordingly held to 
blame in the proportions of two-thirds to 
the E, & one-third to the P. — H.M. SUB- 
■marine Rainbow. [1933] P. 68 ; 102 L. J. P. 
61 ; 149 L. T. 357 ; 18 Asp. M. L. 0. 368. 

5403. Add. AnnoUflion : — Generally. Refd. Tlie 
Hockabill. (1937| P. 93. 

5439. Add. Annotation : — Consd. The Otranto, 
[1930] P. 110. 

5446. Add. Annotation : — Refd. Kitano Mam S.S. 
V. Otranto, S.S., [1931] A. 0. 194. 

5488. Add. Annotation — As to (1) Refd. The 
Kalirisian, [19.37] P. 63. 

5489. Add. Annotation: — As to (1) Consd. The 
Champion, [1934] P. 1. 

5490a. ,]—Thr Ekpra (1936), 182 L. T. Jo. 

82. 

5505. Add. Annotation : — ^Refd. The Aeneas, [1035 1 
P. 128. 

5516. Add. Annotation : — ^Refd. The Champion, 
[1934] P. 1. 

5517a. .] — The Dagmar, No. 

6608a, post. 

5521. Add. Annotation : — Apld. The Palembang. 
[1929] P. 246. 

5628. Add. Annotation: — As to (1) Consd. The 
Palembang, [1929] P. 246. 

5566a. Steering definite course to definite 

destination.} — A pilot vessel when not en- 
gaged on her station on pilotage duty but 


her negUgenpe : (2) the E. being 

attached to her tug, which wae her 
servant, was not reanlred by the rules 
of the road to i!lng her bell; k the 
ringing of the bell by the tug was 
suffleieut ooinpllance -mth the rules ; 
moreover, the fact that the lights on 
the B. were not placed in aocordanoe 
with the rules, having had no bearing 
on the accident; the M, in no way 
contributed to the collision 
BAROS line, lm>. V. POPLARPAV, S.S. 
& POPLARRAY STBAWSRIP C0„ L^., 

11932] Ex. C, H. 209.~CAff. 


FAET Xlh SECT. ^ SUB-SEQT. 16. 

— r. 

6408 iv. — ,1 — The descends 

ing vessel coming with the current is 
entitled to oouRideration. Sc an up- 
coming vessel. In a narrow channel, 
where navigation Is Intricate, seeing 
another vessel coming down stream, 
must step. Sc If necessary come to a 
positloo of safety below the point of 
danger 4; there remain until the channel 
is dear. — Standard Oil Oo. of New 
JmKT V. S.3. “ IBALA,*’ IKDUSTHT 

S.S. Oo., Ltd. v. 8.8. Jambs MoGbe, 
[19^81 Ex. 0. R. 280.— OAN. 
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PART XU. SECT, 8, SUB^SECT. 8.— 
B. (b). 

6447 Iv, .1— Held .• when 

a danger of oofilslQn occurs, a 
is not j ■ - 
nately L__ 

conferred — 

nately following out the letter of the 
rules regulating the course, a collision 
thereby occurs, she becomes at fault 
under rule 87. — ** Elfbtonb” «• 
Chxoaoo Tbibunb Tiunspobtation 
Oq., Ltd., Ori^ Shipfino Cq,. hip. e. 
** CiucAOO 'I^ibunb,*' (1931] Ex, 0. K, 
132.— qAN. 


VoL XU. — Shipping. Cases 8059— ^OS. 


Part XVIII. — Limitation of Liability of Owners and Others. 


8069. Add. AnnoMion : — As to (1) Refd. The 
Napier Star, [1933] P. 136. 

8070. Add'. Annotation : — Refd. The Championj 
[1934] P. 1. 

8071. Add. Annotation As to (1) Consd. The 
Champion, [1934] P, 1. 

8080. Add. Annotation : — Consd. Cory & Son, Ltd. 
V. Dorman, Long & Co., [1936] 2 AJl E. R. 
386. 

8088. Add. Citation 17 Asp. M. L. C. 270. 

Add. Annotations: — Consd. The Ruapehu 
(No. 2), [3929] P. 305. Refd. Gosae MiUard 
V. Canadian (iovernrnent Merchant Marine, 
Amerujan Can Co. v. Same, [1927] 2 K. B. 
432. 

8083a. Company managing barge under 

verbal agreement with lightermen.] — For the 

purposes of cert-ain consiruciional work pltfs. 
supplied d(*fts. with barges lor the removal of 
soil. Hy the negligemte of a bargee damage 
W'HS done to a (loffer dam, part of dcfts.' 
works, in previous proceedings, i)ltfs. were 
held to be liable. The present action was 
brought under Merchant Shipping Act, 1894 
(c. 60), s. 503, to limit tladr liability to £8 
for each ton of the ship’s tonnage. Pltfs. 
had in 1916 formed a subsidiary co., Cory 
Lighterage, Ltd. all lighters wore trans- 
f(‘iTed to the new co. the men employed on 
them became employees of the subsidiary 
co. From 3 917 the inanagoment of the sub- 
sidiary co. was carried on by tlie principal 
co. & in 1927 a notice was sent out that 
trading in t he name of the snl)sidiary co. was 
to cease. The co. itself, however, continued 
to exist, & although all agreements with third 
j)ai*ties were made with the principal co., all 


profits were credited to the subsidiary co, & 
all expenses, wages & the like were debited 
against it. There was not at any time any 
document in writing transferring the property 
or any rights therein from the subsidiary co. 
to the principal co. In these cmcumstances 
the question arose whether pltfs. were the 
** ownei*s ** or the charterers demise of 
the barge within Merchant Shipping Act, 
1894 (c. 60), s. 503, as amended by Merchant 
Shipping (Liability of Shipowners & Others) 
Act, 1900 (c. 32), s. 1, Merchant Shipping Act 
1906 (c. 48), s. 71, & Merchant Shipping Act, 
1921 (c. 28), s. 1 (2) i— Held: pltfs. were 
neither the owners nor the chartei*ei*s by 
demise of the barge & were not entitled to 
limit their liability under Merchant Shipx)ing 
Act, 1894 (c. 60), R. 503. — Cory (Wiijjam) 
& Son, Dm. v. Dorman, Long & Co., Ltd., 
[1936] 2 AU E. R. 386; 155 L. T. .53; 80 
Sol. .To. 509 ; 41 Com. Cas. 224, C. A. 

8083b. “ Charterers by demise.’*] — Cory (Wil- 
liam) & Son, I/td. v. Dorman, Long & Co., 
Ltd., No. 8083a, ante. 

8088. Add, Annotation : — Consd. The Minerva 
(1933), 49 T. L. R. 563. 

8090a. .] — Robin Hood Mtllr, Ltd. 

t?. Paterson S.S., Ltd. (1937), 81 Sol. Jo. 
509, P. C. 

8099. Add. Annotation : — As to (2) Consd. Tempus 
Shipping Co. v. Louis Dreyfus & Co. (1930), 
144 L. t. 13. 

8108. Add. Annotations : — As to (1) Consd. Tempus 
Shipping Co. v. Louis Dre^^is & Co., [1931] 
1 K. B. 195. Refd. Cosmopolitan Shipping 
Co. (Inc.) V. Hatton & Oookson, Ltd. (Liver- 
pool) (1929), 143 L. T. 296. 


(t<)3r0, 35 8. ri. N. S. W. 541 ; 52 N. 8. 
W. \V, N. 210, AUS. 

1 i. — - UcccmMruction of collrntm — 

One party nbse7t,1.]~ -K., the Tnastor of a 
Hteam forry \vhic*li had l»oon involved 
iu a <’()llisiou \>ith a coastal steamer, 
\vas summoned to appear befon» a C't. 
of Marino tnquiry appoinbul to iu- 
V(’.stiK«tc^ the (jircuiustanees of the 
collision. After ovidenee had been 
entered uptui, tljo ct. attended a reoon- 
stnudit)n of manmnvn^s of vessels 
(jorujorned in the collision. The recon- 
struction ttK>k plact' in 10. absence, & 
witliout his knowledffe. K. became 
aware of what had taken place before 
t,erininatiou of ])ro<’.c(HiiuK:.s before the 
(Jt. of IVlarino Inquiry, l)ut thou? was 
no evidence t iiat he had communicated 
with his lethal advisers in regard thereto. 
The et. found that tho. (jolUsion was due 
to th(! ncKliKent navigation of E., & 
indifiated that la? would be called upon 
to show cause why Ins (sertificate should 
not. be dealt with. E. thenuipon 
obtained a viiho nm for a prohibition to 
rostrain further procot'dinffs ; — HeM: 
the J'ulc nisi must be made absolute on 
the KTOunds : (1) the reconstruction 

& the order of the ct. subsequent there- 
to involved a denial of natural justice 
to E. ; (2) the reconstruct iou, not being 
a mere view, amounted to evidemso 
adduced otherwise than In oth 5U cjt. ; 
it was not open to aiipot. to waive his 
rights as the inquiry was one in which 
the public was Interested. --if e OOUBT 
OP Marine iNQUiuy, Jjlx 
f 1935), 52 N. S. W. W. N. 1.— AUS. 


PART XVIII. SECT. 1. 
stn* Whether limiiatuyn binding on 


Crmjm.} — ^I’ho drown is not bound by 
Merchant Shlppiiigr Act, 1891 (c. 60), 
H. 503, Whoi*© therefore the South 
African Hallways & Harbours sued 
resp. co. for damages arising out of the 
sinking of a ship owned by resj). in the 
approach to a harbour 4c the latter 
pleaded sect, 503 : — Held : an ex- 
ception to this portion of the plea 
should have boon allowed.- — 8ot7TH 
African Railways & Haubours v, 
Smith’s Coasters (Pty.), Ltd., [1931] 
App. D. 113.— 8. AF. 

8. .] — ^As the Crown was not 

(jxpressly mentioned in Merchant 
.Shipping Aci., nor was the Act expressly 
made applicable to it, thi^ respon- 
sibility to the Crown could not bo 
limited by the et. — Canada Steatvi- 
SHIP Line's, Ltd. v. Emile Charland, 
Ltd., fl933] Ex, 0. K, ld7.— CAN. 

PART XVIII, SECT. 2. 

sa. Dumb barge.} — ^A lighter was not 
registered, & although originally fitted 
with a rudder, at the time of the col- 
lision it had neither a rudder nor side- 
lights nor any means of propulsion. 
It w^as used by the owner to carry cargo 
from a deepwater port to a shallow 
water port : — Held : such a lighter 
was a ship " within sect, 503 of 
Merchant Shipping Act, 1894.--Holy- 
MAN (William) & Sons Pty., Ltd. v. 
Marine Board ofLadncbston (1931), 
24 Tas. L. H. 64.— AUS. 

PART XVIIL SECT. 4. 

8087 i. Marmer of loss — Lem due to 
improper naieigaHon.**] — ^Pltf.’B yesMl 
oolUded with the look gates of the L. 
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Canal permitting the water to rush 
through & datmige property. Four 
actions were instituted a^nst pitf. Sc 
It feared other actions. Pltf, sued for 
limitation of liability imder Merchant 
Shipping Act, 1 894 : — Held : the acci- 
dent which occurred was due to the 
engrineer misundeiutanding a signal 
given from the bridge ; & the error of 
the engineer was a case of improper 
navigation, the owners oould not pro- 
vide for such an event Sc as the oolU- 
sion occurred without actual fault or 
privity of the owners they were entitled 
to judgment limiting their liability. — 
Canada Steamship Lines, Ltd. v, 
Emile Charland, Ltd., [1933J Ex. 
C. K. 147.— CAN. 

8092 i. Loss must be uriihout fault or 
privity of oumer — On^us of proof. 
Held : where the owner of a ship, after 
having been condemned in a previous 
action to pay damages for loss Sc 
damage to a cargo, brings another 
action in which he claims a limitation 
of his liability, either under the pro- 
visions of soot. 503 of Merchant Snip- 
ping Act or of sect. 903 of tho Canada 
Shipping Act, he must show aihrma- 
tively that the damage or loss hap- 
pened without his actual fault or 
privity ; he must exculpate himself (as 
distln^shed frimi his servants or 
employees) from tho responsibility for 
the loss or damage in rospect of which 
ho claims the limitation Sc the onus is 
upon him to show that there was uc 
default or privity of his own.— 
Paterson S.S., Ltd. v. Canadian Co- 
operative Wheat Producers, Ltd., 
[1935] S. O. H. 617 ; 4 D. L. H. 637.— 
CAN. 



Oases 8108a^>-8897. English and Empire Digest Supplement, 


8108a. Loss direct consequence of fire.] — 

TBMFU8 Shipping Co., Ltd. e. Dbbttos 
(Lottis) <St Co., Ltd., No. SOOOa, ante. 

8104a. Dock owner with controlling Interest In 
second dock — Whether second dock Included i 
In the area ” lor purpose of calculating 
liability.] — Pltls., a limited co., owned docks 
at B., in one of which defts.* vessel B. received 
damage. The B. was the largest vessel 
which had been in those docks within the 
statutory period, but pitfs. also had a con- 
trolling interest in docks at F. owned by 
another limited co. in which a larger vessel 
than the B. had been docked : — Held : even i 
assuming pitfs. exercised any power over 
the F. docks within 1900 Act, s. 2 (1), those 
docks were not within the area ** con- 
templated by the sect., namely, the area 
containing within it the particular dock in 
which the damage was caused ; & pitfs. 
were entitled to a limitation decree based 
on the tonnage of the B * — The Ruapehu, 
No. 2, [1929] P. 305 ; 98 L. J. P. 167 ; 142 
L. T. 96 5 45 T. L. R. 657 ; 18 Asp. M. L. O. 
64 ; 9 itb nom. Gkeen (R. & H.) & Siixet 


Weir, Led. v. Ruapehu S.S. Owners, 85 
Com. Oas. 86. 

8108* Add. Annotation : — Aa to (1) Reid. Great 
Western Ry. Co. v. Rassos Steam Navigation 
Co. (1930), 144 L. T. 121. 

8121a. Whether Merchant Shipping Act, 1906 
{c. 4-8), s. 69, retrospective.] — Above sect., 
with reference to the calculation of the 
tonnage of a steamship for the purposes of 
limitation of liability, is not retrospective 
so as to apply to a coUision occurring before 
the Act came into operation, though the 
limitation of liability action was commenced 
after the Act came into operation. — 
Langdale (1907), 76 L. ,T. P. 164 ; 23 T. L. R. 
683. 

8132. Add. Annotation : — Reid. Young v. Mer- 
chants Marine Insurance Co. (1932), 37 Com. 
Cas. 260. 

8134. Add. Annotation : — Reid. Yoimg v. Mer- 
chants Marine Insurance Co. (1932), 37 Com. 
Cas. 260. 

8185. Add. AnnotcUion : — ^Refd. Young v. Mer- 
chants Marine Insurance Co. ^982), 48 
T. L. R. 579. 


Part XIX. — Liens on Ship, Freight and Cargo 


8168. Add. AnnotaiUms : — As io (1) Held. Tlio 
Beldis, [1936] P. 51. 

8182. Add. Annotation : — Afi to (1) Reid. The 
Minerva (1933), 49 T. L. R. 663. 

8189. Add. Annotation : — Refd. The Zigurds (No. 1) 
(1932), 48 T. L. R. 556. 

8193. Add. Annotation: — ^Refd. The Humorous, 
The Mabel Vera, [1933] P. 109, 

8215. Add. Annotation : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B, 159. 

8216. Add. Annotation : — Refd. G.W. By. v. 
S.S. Mostyn, [1928] A. C. 67. 


8232. Add. Annotation : — ^Refd. The Zigurds (No. 4) 
(1932), 48 T. L. B. 663. 

8279. Add. Annotation: — Refd. The Minerva 
(1933), 49 T. L. R. 663. 

8298. Add. Annotation : — Generally ^ Refd* The 
Zigurds (No. 1) (1932), 48 T. L. R. 656. 

8310. Add. Annotation: — ^Refd. The Minerva 
(1933), 49 T. L. R. 663. 

^ 8333. Add. Annotations: — ^Refd* The Minerva 
(1933), 49 T, L. R. 563 ; Tlie Beldis, [1930] 
P. 51. . 

8367. Add. Annotation : — ^Refd. The Rehearo 
(1933), 49 T. L. B. 559. 


PART XVIII. SECT. 8, SUB-SECT. 4 

• 0 . Onus of proof. I — Held : the onus 
was on petitionerB of showing that the 
damage did not ariae on distinct 
ocoaelons ; they must therefore 
establish that the second collision 
was caused by the same mistake as 
cansed the first. — The “ Luculutb ” 
V . Thk “ R. Mackat,” [19291 S. 0. 
(Ct. of SesB.) 401.— SCOT. 

PART XVin. SECT. 5, SUB-SECT. 6. 

g .3— the 

words *• engine-room space deducted,” 
as found in Canada Shipping Act, 
K. S. 0., 1927, 8. 904, & in the oorre- 

E ding pro'won of the Merchant 
ping Act, 1894, refers to the 
Lctlon allowed for propelling power 
as appearing in the oertlfioate of 
registry. In oalcnlatlng the tonnage 
of a ship in limitation of liability pro- 
ceedings, the tonnage allowed for the 
power propelling space must be added 
to the register tonnage.— Eastern 
8.8. Co., Ltd, e. Canada Atlantic 
Transit Co., [1929] Ex. 0. H. 108. 
—CAN. 

„ .1 — Held: for 

the purposes of limitation of UabiUty 
under Merchant Shipping Act, 1894, 
8. $08, as amondea by Merchant 
Shipping Act, 1906, s. 69, the words 
** enmne room space ” in sects. 78, 
603 of the Act of 1894, In t. 3 In 
Sehed, JI. thereto, mean the whole of 


the space oocupled by the propelling 
power of a stoamship, including the 
engine room space, &, acoordiugly, the 
proper method of calculating the 
tonnage of a vessel for the above 

S oso Is to add to the net roadster 
age, as shown by the snipes 
certificate of registry, the tonnage 
therein deducted ” on account of 
space required for propelling power.” — 
Twa Milumumul (1929), 80 S. R. 
N, S. W. 461 ; 47 N. S. W. W. N. 170, 
191.— AUS. 


PART XIX. SECT. 1. BUB-SECT. 1. 

so. Whetficr assionable.] — HeM : in 
an action for damages by ooUision, 
the sale of one of the ships by the owner 
does not disentitle him from enforcing 
a maritime lien on the other ship. 
Such a lien is in general, & in such a 
case as this is unassignable. — Duff o. 
The ” Progress.” [19283 Kxoh. C. R. 
157.— CAN. 


PART XIX. SECT. 1, SUB-SECT. 4.-^ 
B. (a). 

b j, ,] — Services performed 

by a man engaged to superintend the 
installation of maohlnery in a ship, to 
have charge of all the operations of 
fitting out, purchasing supplies, 
finding occupation for the ship, etc., 
do not create in his favour a xnarittme 
lien. His subsequent assumption of 
the duties of master involving the 
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navigation of the vessel would, if 
properly proven, create a maritime lien 
for his services during the period when 
he was engaged in carrying out his 
duties as master. — Niohoiron & Shaw 
V . The Jotland, [19311 Ex. C. R. 70. — 
CAN. 


PART XIX. SECT. 4, SUB-SECT. 1. 

8370 i. Determined by lex fori .] — 
The A. was an American vessel on 
which H. & E. Holding Company Inc., 
of Now York held a mtge. Messrs. 
B., C. Sc M., Ino., of Connecticut had 
furnished certain necessaries to the 
vessel, for which the laws of the United 
States gave a maritime lien. The 
vessel was subsequently libelled & sold 
in New Brunswick, Canada, & the 
proceeds of the sale were deposited in 
ct. for subsequent distribution. The 
mtgee. appeared Sc claimed that his 
mtge. should be preferred to the claim 
of materialmen : — Held : though by 
English law a maritime Hen ore&ted by 
a foreign law, under droumstances 
which do not give rise to a maritime 
Hen according to English law, is re- 
oognised ; the priority which it will be 
given in the ^tribution of proceeds 
is treated as relating only to the remedy 
determined by the law of the forum at 
whi^ the vessel is libelled Sc sold, the 
mtge. should be preferred to the claims 
of the matenahnan.— Marquis . 
The Astoria, [1931] Ex. 0. R. 195,— 
CAN. 



VoL XLI.-Sliippiiig. Cases 8406a-B694a. 


for wages & disbursements on same 

wotlng*]-— In June, 1931, the steamship 
M, was supplied by a firm of necessaries 
men with bunker coal, for which the then 
master bound himself & the ship, &i in 
•fi! another firm supplied the ship 

with coal, for which the succeeding master 
4 ^ actions in rem 

names of the respective masters for 
disbursements : — Held : (1 ) the claims ranked 
pari passu & not in the inverse order of their 
attachment ; (2) the lien of the master for 
disbursements is the same as his lien for 
wages, &: accordingly ranks on the same 
footing ; (3 ) the master’s lien for wages is post- 
poned to that of the crew. — TheMons, [19321 
P. 109 ; 101 L. J. P. 67 ; 147 L.T. 260 ; 48 
T. L. R. 655 ; 18 Asp. M. L. C, 811. 


8400b* Disbursements by successive masters*} — 
The Mons, No. S406a, ante. 

8409* Add. Annotation : — As to (2) Folld* The 
Mons, [1932] P. 109. 

8437a. .] — The Mons, No. 8406a, ante. 

8443* Add. Annotation : — Generally, Refd* The 
Zigurds (No. 1) (1932), 48 T. L. R. 566. 

8448* Add. Annotation : — Refd. The Zigurds (No. 4) 
(1932), 48 T. L. R. 603. 

8457. Add. Annotation : — Distd. The Zigui'ds 
(No. 1) (1932), 48 T. L. R. 556. 

8498. Add. Annotations : — ^Refd. The London, 
[1931] P. 14 ; The Baarn (1932), 49 T. L. R. 
132. 


Part XX.— Lighthouses. 


8508. Add. Annotation: — Retd. A.-G. v, Cornwall 
County Council (1933), 97 J. P. 281. 

8511a. Liability as foreign-going ship — Effect of 
loading & unloading cargo at home ports on 
outward voyage.] — Under Merchant Shipping 
(Mercantile Marine Fund) Act, 1898 (c. 44), 
a vessel which has, at a home port, loaded 
cargo for abroad &> has paid light dues for a 
voyage as a foreign-going ship & then calls 


at other home ports & loads cargo at those 
home ports with a foreign destination, is not 
liable in addition to pay light dues as a home- 
trade ship merely because she also loads 
cargo at one of those home ports & dis- 
charges it at her last homo port of loading. — 
Tiunity House Corpn. v. Cedar Branch 
S.S. Owners (1930), 46 T. L. R. 641 ; 143 
L. T. 362 ; 74 Sol. Jo. 438 ; 18 Asp. M. L. C. 
151. 


Part XXI. — Harbours, Docks and Piers 


8520. Add. Amwtatlon : — Refd. West (Samuel), 
Ltd. V. Wright’s ( Colchester ). Ltd. (1935), 40 
Com. Cas. 186. 

8534. Add. Citation : — 26 L. G. R. 1. 

8540. Add. Annotation : — Consd. British Trawlers* 
Federation, Ltd. v. London North-Eastern 
Ry. Co. (1932), 147 L. T. 313. 

8543. Add. Annotation : — As to (3) Refd. British 
Trawlers’ Federation, Ltd. v. London & 
North-Eastern By. Co., [1933] 2 K. B. 14. 

8546* Add. Annotation : — Refd* Busby v. 

Avgherino, [1928] A. 0. 290. 

8564a* Exemption — ^Abolition of*] — Held : the ex- 
emption claimed having been shown to be 
in existence for over one hundred years, the 
ct. would endeavour to find a legal origin 
for it, but, assuming the exemption to have 
been proved, it was abolished by Shipping 
Dues Exemption Act, 1867 (c. 15). — New- 
port CoRPN. V. Isle op Wight Fabi^ers’ 
Trading Society, Ltd. (1928), 92 J. P. 109. 

8569* Add. Annotation : — ^Refd* A.-G. v. Cornwall 
County Council (1933), 07 J. P. 281. 


8594a. Construction of special Act against 

company.] — By the Liverpool Dock Acts of 
8 Anne & 2 Geo. 3, certain tonnage duties 
are payable to the dock co. on all vessels 
sailing with cargoes outwards or inwards, so 
as no ship shall be liable to pay more than 
once for the same voyage out & home. This 
is one entire duty imposed upon one entire 
voyage out & home, if there bo either an out- 
ward or an inward cargo in such voyage, 
but without making any advance if there 
should be both. 

Must we not suppose that the legislature 
intended to use these words in the sense 
in which they are commonly understood ; 
that is, as descriptive of a voyage com- 
mencing from & terminating in the county 
to which the ship belongs, or, as here, in 
some particular port of such country ? If 
the words would fairly admit of different 
meanings, it would be right to adopt that 
which would be most favourable to the 
interest of the public, & most against that of 
the co. ; because the co. in bargaining with 
the public ought to take care to express 


PART XXL SECT, 1. 

sp* IjCOsc of vfharf — Ejectment .] — 
Where a wharf side site in the B. 
Horbour E. London, had been leased 
to applt. by the Union of 8. Africa, 
who was the owner of the site, Sc an 
action for ejeotinenfc had been brought 
by the S. African Bye. & Harbours 
Meld: as pltf. was the Governor- 
Gen^ial in cbunoil. who In railway Sc 
harbour matters sued In the name of 


the 8. Airioau Rye, & Harbours as 
directed by sect. 65 of Act 22 of 1016. 
Sc who owned the wharfsldo site, a 
contention that pltf. was not the 
owner of the site could not be sus- 
tained. — ^Winter v. 8. African Bts. & 
Habboubs, [1920] App, D. 100--“S. AP. 

PART XXL SECT. 4. 

b 1. Ship sunk in harbour 

— LicMitv of owner for expenses of 
lightino, buoyino St aestrucHon,] — Reg, 

63 


I 63 of the regs. under Railways Sc 
Harbours liogulatlon. Control Sc Man- 
agement Act is ultra vires in so tar 
ns It purports to pi'ovlde that the 
expenses reasonably incurred by the 
administration in the lighting, buoying. 
Sc destruction of a ship sunk In the 
harbour may be recovered from tb 
owner or hla agent. — Smithes Coaotbks 
(Pkopbibtary), Ltd. v. South African 
Raidwayb Sc Habdoubs, [1930] N. L. H. 
103.-H5. AP. 
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distinctly what payments they were to 
receive ; & becailse the public ought not to 
be charged, unless it be clear that it was so 
intended (Lord Eldenboroxtgh, O.J.). — 
Gii^dart V, Gladstone (1809), 11 East, C75 ; 
103 E* R. 1167. 

Annotations : — Consd. Poptsmouth Floating Bridge Co. v. 
Nanco (1843), 6 Scott N. R. 823 ; Stockton & Darlington 
Ry. Co. V, Barrett <1844), 7 Man. & G. 870 ; Pryoe v, 
Monmouth Canal &. Ry. Co. (1879), 4 App. Cas. 197, 

8618a. Lighter sinking after being moved— Onus 
of proof.] — ^While pltfs.’ lighter W, was 
loading cargo from defts.* steamship in 
the Royal Albert Docks defts.’ servants 
moved the TF. to another position, &> she 
was left for the night moored alongside 
the quay &; a little inside the stem Sc port 
bow of the steamship. On the following 
morning the IF. was found sunk through 
water having entered her hull from an un- 
known cause. Pltfs. failed to establish any 
positive evidence of negligence, but they 
alleged that the fact that defts. had moved & 
reraoored the TF., & that she sank, raised a 
primd facie case of negligence which defts. 
ccmld only discharge by proof that the JV. 
sank from a cause which they could not have 
avoided by the exercise of reasonable care : — 
Held : defts. were not insurers of the TF.’s 
safety ; they had no gi'eater duty than to 
exercise reasonable care & skill in the handling 
& management of her ; & having shown such 
care & skill they had discharged the burden 
upon them ; further, assuming that the sink- 
ing of the IF. afforded primd facie evidence of 
negligence, defts.’ suggestion that the leakage 
which caused her to sink was due to her con- 
dition as an old wooden barge Avas a reason- 
able suggestion ; having sliown a reasonable 
way consistent with the accident having 
liappencd without their negligence, they had 
shifted the burden of pr<.)of back to pltfs. 
1-0 establish tliat it was the negligence of 
defts. which caused the TF. to sink ; Sc that 
accordingly the claim failed. — T hk Mijlbeba, 
11937] P. 82 ; 10(5 L. J. P. 57 ; 166 L. T. 
348 ; 53 T. L. K. 314. 

8620* Add. Annotation : — Refd. The RockabiU, 
L1937J P. 93. 

8624. Add. Annotation : — ^Refd. The RockabiU, 
[1937] P. 93. 

8629a. No duty to disclose condition 

of berth.] — Pltfs.' steamsbip was damaged by 
lying in an uneven berth at a wharf owned by 
defts., a railway co. Defts.' harbour master 
at the wharf acted as ship’s agent for pltfs. 
for the limited purposes of reporting the ship 
at the Custom House, paying the pilot, & 
providing the master with funds to pay the 
labourers discharging the cargo. Before 
pltfs. arranged to send the vessel to the 
wharf the harbour master had in writing 
informed them that the berths were “ per- 
fectly safe for steamers to lie aground.” 
Defts. alleged that the vessel came to the 
wharf subject to printed conditions, known 
to the harbour master, whereby the railway 
co. did not represent, warrant or guarantee 
that the berths alongside the wharf were 
safe or suitable for the acconamodation of 
vessels, Sc all vessels brought alongside 


remained at the sole risk of their owners Sc 
on the terms that the co, should ” in no 
event whatever be liable for any damage 
. . . however caused to or suffered hy any 
such vessel.” The harbour master did not 
in fact know that the berth was defective : — 
Held .• (1) even if the harbour master ought to 
have known of the defective condition of the 
berth, which was doubtful, it was not his 
duty to impart to pltfs. information, acquired 
as harbour master, which would be against 
the interests of defts. & of the harbour master 
to disclose ; (2) the notice did not form part of 
the contract between pltfs. Sc defts., & afforded 
defts. no defence ; Sc accordingly pltfs. were 
entitled to judgment. — The Haylb, [1929] 
P. 276 ; 99 L. j. P. 146 ; 141 L, T. 429 ; 45 
T. L. R. 660; 18 Asp. M. L. 0, 60. 

8632. Add. Annotation : — -Refd. The Kockabill, 
[1937] P. 93. 

8632a. — Whether loss recoverable from 

Harbour Board under Maritime Con^ 
ventlons Act, 1911 (c. 57), s, I.]- -Pltfs., the 
owners of the J\. O., sued defts. the owners 
of the II., for damages arising out of a col- 
lision between the K. O. Sc the Ji. near tiui 
entrance to the Princes Half Tide Dock in 
the River Mersey. The owners of the R. 
pleaded that the R. had been ordered to 
leave the dock as Sc when she did by the 
oflicials of the Mersey Docks Sc Harbour 
Board. Pltfs. thereupon added the Dock 
Board as defts. The K. O. was lying at 
Princes landing stage. River Mersey ; the R. 
was in ihe Princes Half Tide Dock, which is 
a little lower d(jwn tlie. river than the landing 
stage. Bucknili., J., found on the facts that 
tl»e K. O. left the stage before the R. was 
directed by the harbour-mast-<u* to come ahead 
into the entrance, Sc absolved the K. O. from 
blame, but held both the R. Sc the Dock 
Board to blame on tb(‘ ground that the 
employees of the Dock Board w^ere co- 
operating witli the master of the R. in bring- 
ing the R. out of dock into ilie river Sc did 
so at a time Avhen, if either of defts. had had 
a better look-out, they would have seen tliat 
the K. O. had started away from the stage. 
He accordingly gave judgment* for the K. O. 
against both defts. Sc dismissed the counter- 
claim of the R. against the Dock Board on 
the ground that the common law rule as to 
contributoiy negligence. Sc not the maritime 
rule of division of loss, applied. (.)n appeal : 
— Held: (1) the K. O. was to blame for a 
bad look-out Sc for leaving tlje stage as Sc 
when she did, which {per ScoiT, L.J.) was 
at or about the same time as the R. began to 
come ahead through the entrance ; the R. 
was also to blame because, after th(i direction 
to come ahead had been given, if she had been 
keeping a good look-out she would have seen 
the approaching K. O. Sc ought to have 
stopped her way Sc remained in the entrance ; 
Sc the proportion should bo tw^o-thirds to the 
K. O. & one-tliird to the R. ; (2 ) (per Slessek 
Sc ScoTr, L.JJ.) that the dm^ctions of the 
dock-master were ordei‘s within the moaning 
of sect. 49 ; but (3) {per Greer Sc Scott, 
Slesser, L..T., duibitante) the employees 
of the Dock Board at the time the direction 
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was given were not negligent ; (4) if, however, 
there was any negligence on the part of the 
Dock Board {per ( 'Uh. ) the rule as to division 
of loss provided for in the Maritime Con- 
ventions Act, while applicable as between the 
A. O. &L the A., did not apply to the Dock 
Board, <Sc that, both the K. O. k the R. being 
negligent, on the application of the common 
Law rul(^ the Dock Board would be entitled 
to judgment. 

Per Scott, fi. J . : the ordinary rule unless 
there is reason to depart from it, should be 
that costs should b(^ divided in the same 
proportion as the liability. — The Bockabiix, 
11937] P. 93 ; 100 L. J. P. 107 ; 150 L.. T. 
290 ; stib nom. The Bockabill, ICinq Orry 
Owners Kockabilu Owners &; Mersey 
Docks ITahboitr Board, B-ockabill 

Owners v. Mersey Docks & Harbour 
Board, [1937] 1 All E. It. 191, C. A. 

8643. Add, Annotation : — Generally^ Refd, Dee 
Conservancy Board v. McConnell, [1928] 2 
K. B. 159. 

8645. Add.. Citations 92 J. P. 18 ; 44 T. L. R. 
179 ; 72 8ol. Jo. 16 ; 26 L. G. R. 91 ; 17 
Asp. M. L. C. 307. 

Add, Annotation : — Consd. Deo Conservancy 
Board r. McConneU, [1928] 2 K. B. 159. 

8661. Add, Ciiaiioyvi :~-affd, (1927), 138 L, T. 
382 ; 20 L. G. R. 1 ; sub norn, Boston 
CORPN. V, WiTHAM OuTPALL BOARD, 92 
J. P, 1, H. L, 

8665. Add. A nnofaiions : — Consd. Dee Conservancy 
Board v. McConneU, [1928] 2 K. B. 159; 
Guilfoyle v. Port of London Authority, [1932] 
1 K. B. 330. Refd. Blundy, Clark & Co. v. 
London &. North Eastern Railway (1931), 
100 L. J. K. B. 401 ; Hall v. Brooklands 
Auto-Racing Club (1932), 48 T. L. R. 640. 

8670. Add. Annotation : Heid, The RockabUl, 
[1937] P. 93. 

8680. Citations : — For “7 T. L. R. 5 ” read “ 8 
T. L. R. 540.” Add 05 L. T. 674. 

8683a. ResponsibUity of owners — Custom of 

port — Grimsby.] — Pltfs.’ steam trawler, 
having sustained injury which necessitated 
repairs, was placed in a graving dock at 
Grimsby belonging to the London & North 
Eastern Ry. Co. for the purpose of being 
j’epaired by defts. (a local firm of ship- 
repairers) under a contract, by tlie terms of 
which the first dock dues were payable by 
pltfs. subsequent dues by defts. In carry- 
ing out the repairs defts. removed certain of 
the trawler’s bow plates, exposing the vessel 
to the necessity, when in the normal course 
of business the dock was refilled with water, 
of floating on her forward watertight bulk- 
head. Unknown to all the parties the said 
bulkhead had in its face three small rivet 
holes, & tlirough these holes the dock water 
entered the trawler & caused her to sink & 


suffer damage. There was on board her at 
the time only a watchman employed by her 
owners, pltfs, Pltfs. claimed damages on 
the ground that it was an implied term of 
the contract that the repairers should safely 
keep the trawler during the execution of the 
repairs : — Held : defts. were entitled to judg- 
ment, for m the circumstances of the case 
there was no surrender of the trawler to the 
repairers for the purpose of the repairs, such 
as would have put upon them a special duty 
to take care, &, moreover, as regards trawlei*s 
in the public dock in question there existed 
a local custom that some one acting on the 
owners’ behalf should inspect an exposed 
bulkhead & if necessary keep watch over the 
ship during the repairs. — The Reheard, 
[1933] P. 286 ; 102 L. J. P. 108; 149 L. T. 
670 ; 49 T. L. R. 559; 18 Asp. M. L. 0. 422. 

1 8684a. Failure to light wreck — Limitation of 
action.] — Defts.’ sailing barge sank & became 
an obstruction to navigation in the channel 
of the River Orwell within the limits 
of tlui Port of Ipswich, of which pltfs. 
were the port <&; harbour aui/Kority. Tlefts, 
wrote to pltfs. saying that they presumed 
pltfs. would take steps t-o raise the barg(? <& 
that they (defts.) would pay the reasonable 
expenses. Pltfs. replied that they hoped to 
raise the VTeck of tlie barge on the lu'.xt 
spring tides, they did so moved the barge 
nearer to the shore. They negligently 
omitted, however, to j)ut a light on tlif^ barge, 
&, she was run into by a passing vessed, 
dragged further into the channel again, & 
damaged. Defts. refused to pay the ex- 
pcaises of raising the barge a second time 
more than six months afterwards, counter- 
claimed in respe(jt of the damage the barge 
liad received, l^ltfs. alleged that in raising 
the barge they were acting in the exercise of 
Hieir statutory duty under sect. 50 of Har- 
bours, Docks & Piers Clauses Act, 1847 
(c. 27), &/or other public duties as the 
authority resjionsible for the conservation of 
the navigation of the riviu*, & that the 
counterclaim, not having bec;n brought 
within six months of the act- complained of, 
was barred under sect. 1 of Fuhlic Authorities 
Protection Act, 1893 (c. 01): — Held: pltfs. 
were und(ir no obligation to raise the barge, 
which they could hav(^ blown up or got some 
one else to I'aisci ; they raised her in pursuance 
of a contract made between the parties ; the 
negligent act complained of was not done 
in the direct execution of any statutory or 
public duty ; & the provisions of sect. 1 of 
Public Authorities Protection Act did not 
apply.— The Ronald West, [19.37] P. 212; 
53 T. L. R. 988. 

8688a. .] — The Hayle, No. 8629a, ante. 

8692a. Onus of proof.] -The kSound Fisher 

(1937), 184 L. T. Jo. 44, C. A. 


PART XXL SECT. 12, SUB«SECT. 2.— 
B. (b). 

8685 fii. .]— In an action of 

damages brought by a ehipowner 
against harbour trustees for InlurieB 
sustained by his ship thresh boinf 
ariven a foul berth in their harbour, It 
was ©.stablished that the^ berth in 
question was in a tidal nvw ; that 
df^bris discharged into the berth from 
a sewer formed a mound on the 
bottom of the berth which was a 


danger to ships taklncr the grrouad at 
the ebb of the tide ; that when dredg- 
ing the berth defenders. In view of 
this tendency, made ft their practice 
to dredge at the locus of the monnd 
to a greater depth than at other parts 
of the berth, but that no regular 
system of examination existed ; that 
the berth had in fact been dredged 
some three weeks before the snip 
arrived, but that no special precaution 
had been taken to ckscertain its con- 
dition before assigning her to It: — 

65 


Held: defenders had failed to estab- 
lish that they had taken reasonable 
oare to make sure that the berth should 
be in a safe condition for vessels using 
It ; & accordingly, as the ship hod 
been injured oudng to the condition 
of the berth, defenders wore liable for 
the damage occasioned by their 
negligence. — CJ ormack (Owner op thi 
S. 9. OoLiNTON **) V. Dundee Har- 
bour Trustees, [1930] S. O. 112,— 
SOOT. 
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8692b. Reasonable precautions taken — ^No war- 
ranty ol safety.] — Tm: “ Pass of Leny,” 
No, 1879j, ante, 

8693a. Breach of covenant to maintain berth — 
Measure of damages.] — corpn. which 
owned the bed of a river & the quays & 
berths alongside, leased one of the quays 
to a CO. undertook to keep {inter alia) the 
quay & river berths in good order & con- 
dition. While lying agroimd at the quay to 
which she had come to discharge a cargo for 
the CO. pltfs.’ vessel received damage owing 
to the defective state of the berth ; in an 
action against the corpn. as first defts. & the 
CO, as second defts., recovered judgment 
against both on the following groxmds : 
(a) that the corpn. ’s harbour-master liew that 
. the ground alongside the quay was not safe & 
had taken no steps to put it right, & (&) that 
the CO. were liable, because, although they 
did not know of the actual hard ridge which 
caused the damage, they knew that the 
berth was in a generally defective state, & 
took no steps to assure themselves that some 
repairs, which the corpn. had carried out, 
were satisfactory or to warn pltfs.* master that 
they had not done so. In a third party claim 
by the co. against the corpn. for an indemnity 
in respect of the damages & costs for which 
they had been rendered liable : — Held : the 
fact that the co. had not fulfilled their duty 
to pltfs. involved no breach of duty to the 
corpn. ; the co. were entitled to rely on the 
covenant by the corpn. to keep the berth in 
good order ; the resulting damage to the 
vessel for which the co. were liable fiowed 
naturally from the breach of covenant ; 
accordingly the damages were not too remote ; 
& the indemnity claimed would include the 
soh. & client costs incurred by the co. in 
defending the action. — The Kate, [1936] 
P. 100 ; 104 L. J. P. 36 ; 154 L. T. 432 : 61 
T. L. R. 410; 18 Asp. M. L. C. 562. 

8697a. Damage ** in connection with ” towage — 
What amounts to.] — Pltfs.' steamship with 
two tugs in the employ of defts., the Port of 
London Authority, fast to her, was proceed- 
ing from the Albert Dock to the Victoria 
Dock. Defts.’ lock foreman had signalled 
to her to enter the narrow Cutting, some 
300 feet long, between the two docks, but 
at about the same time he had signalled to 
another tug that she could enter the Cutting 
from the opposite end. In order to avoid 
collision with that tug the steamship put her 
engines astern, with the result that she got 
out of position & struck the walls of &e 
Cutting, doing herself damage. Defts. relied 
on the terms of the towage contract, which 
contained a clause that me owners of the 
ship being* towed or transported would in- 
demnify hold harmless the Port Authority ” 


against claims in respect of damage of any 
khoid ** arising in the course of in connection 
with the towage or transport,” &: whether 
caused or contributed to by any negligence 
on the part of the Port Authority’s servants ; 
— Held: (1) the clause was not an indemnity 
against party & party claims, but only 
against third party claims ; (2) the damage 
did not arise ” in connection with ” the 
towage or transport ; ^ accordingly the 

shipowners were entitled to recover the 
amount of the damage caused by the negli- 
gence of defts.’ servant. — ^Thb Carlton, 
[1931] P. 186 ; 100 L. J. P. 100 ; 146 L. T. 
423; 47 T. L. R. 617 ; 18 Asp. M. L. C. 240. 

8698a. Whether applicable to party dc party 

claims.] — The Carlton, No. 8697a, ante. 

8700. Add. Annotations : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Oliver v. Sadler & Co., 
[1929] A. C. 684 ; Bottomley v. Bannister 
(1931), 101 L. J. K. B. 46 ; Cunard v. Anti- 
fyre, Ltd., [1933] 1 K. B. 551 ; Parr v. 
Butters Bros. & Co., [1932] 2 K. B. 606. 

8711a. ,] — The Hayle, No. 8629a, ante. 

8715. Add, Citations : — 138 L. T. 286 ; 17 A.sp. 
M. L. C. 347 ; 33 Com. Cas. 79. 

Add. Annotations: — As to (1) Folld. Wickett 
V. Port of London Authority (1928), 138 L. T. 
668. Refd. The Hayle, [1929] P. 275. 

8715a. .] — Pltf., a lighterman, was in 

charge of a barge, which was being taken from 
a dock through a lock. The dock & lock 
were both the property of defts. While pltf. 
was navigating the barge under the orders 
& directions of defts., a rope attached to the 
barge broke So struck pltf., causing him 
personal injuries. Pltf. had no option to 
refuse to take the rope on board. Defts. 
rolled on the terms of a notice, exhibited on 
the pierhead of the lock, to the effect that 
lightermen availing themselves of the 
facilities & assistance of defts.’ servants 
must do so at their own risk. So upon the 
understanding that no liability whatsoever 
should attach to defts. or their servants for 
any injury from whatever cause arising to or 
by the craft or to or by any person on board 
tnereof ; — Held : the words of the above 
notice were primd feme adequate to exempt 
defts. from liability for the negligence of 
their servants, So the fact that pltf. was 
compelled to regulate the barge according to 
the directions of the dockmaster was in no 
way inconsistent with the fact that he was in 
the circumstances ” availing himself of the 
facilities So assistance ” of defts., So did not 
deprive defts. of the exemption afforded by 
the notice. — Wickett v. Port op London 
Authority, [1929] 1 K. B. 216; 98 L. J. 
K. B. 222; 138L. T.668. 


PART XXII. SECT. 3. 

8731 1. Superintendent of meremdile 
rrharine ofjice — Juriaddetion — Claim 
under Merchant Shipping {Interncditmal 
Labour Conveniwaie) Act. 1925.3 — field : 
a claim under Herclkant Shipping 


(International Labour Conventions) 
Act, 1925, fl. 1 (1), is to be regarded as 
a claim for wages 8c not as a claim for 
indemnity, 8c is, accordingly, within 
tho iurisdiotion conferred upon a 
superintendent of the Board of Trade 
by Merchant Shipping Act, 1894, 


s. 387 (1) ; further, it is not excluded 
from his iurisdiction by the fact that 
it involves the determination of tho 
question whether a ship has become a 
wreck. — B ruce v. Neish, [1936] S. O. 
500.— SCOT. 
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Part XXIII. — Pleasure Yachts 


8732a. Survey by Lloyd's Reglster-~LlablUty of 
Individual surveyor—Negligence.]— Pltf,, who 
was the owner of a yacht, requested the 
society known as Lloyd’s Register to make a 
special survey of the yacht for classification. 
The society stipulated for freedom from lia- 
bility , & the Ejurvey was conducted by two of 
the society’s surveyors. Deft., who was one of 
these two surveyors, was responsible for the 
mainmast. The society certified that the 
yacht had been reported to be in a good & 
efficient state & that she had been classed as 
Al. In fitting out the yacht for sea pltf. 


found that the mainmast was rotten in places 
A- wholly unfit for use, A he claimed damages 
from deft, for negligence & breach of duty ; — 
Held : there was no privity of contract 
between pltf. & deft., & that independently 
of contract deft, owed to pltf. no duty of 
care or skill with regard to the survey, & 
therefore the action failed. — H umph ERY v. 
Bowers (1920). 45 T. L. II. 297 ; 73 Sol. Jo. 
191 ; 34 Com. Cas. 189. 

Yacht broker — Business carried on by executor 
— Duty not to enter into competition.] — 
See Executors, No. 5977a, anfe. 


Part XXV. — Requisition 

8733. Add. Annotation: — As to (2) Distd. Ensign 
Shipping Co. v. I. R. Comrs. (1928), 139 L. T. 
111 . 

749. Add. Annotation : — Consd. Clan Line 
Steamers v. Board of Trade, [1928 1 2 K. B. 
657. 

8750. Add.. Amioiations : — Consd. Clan Line 
Steamers v. Board of Trade (1928), 140 L. T. 
33 ; The Clan Matheson, [1929] C. A. 
614. Held. Hain S.S. Co. i?. Board of Trade, 
[1928] 2 K. B. 534. 

8751. Add. A7inotaiunu<i : — Consd. Jlain S.S. Co. 
i;. Board of Trade, [1928] 2 K. B, 534. Held. 
Clan Line Steamers v. Board of Trade, 
The Clan Matheson, [1929] A. C. 514. 

8753. Add. Annotations : — Consd. Clan lAne 
Steamers Board of Trade, The Clan 
Matheson, [1929] A. C. 514; Hain S.S. Co. 
v. Board of Trade, [1928] 2 K. B. 534. 


8755. Add. Annolatiotuf : — As to (1) Consd. Clan 
Line Steamers t?. Board of Trade, [1928] 
2 K. B. 557. Refd. Hain S.S. Co. v. Board 
of Trade, [1028] 2 K. B. 531. .4^ to 

(2) Apld. Board of Trade v. llaiu S.S. Co., 
[1929] A. O. 534. Consd. Clan l^ine Steamers 
V. Board of Trade, Tlie Clan Matheson, [1929] 
A. C. 514. 

8755a. •] — Tlie C. M, was re- 

quisitioned on behalf of the Crown in 1917 
by a chartcrpai'ty, which provided that the 
Crown should not be liable for marine risks, 
but should be liable for “ all consequences 
of hostilities or warlike operations.” Whilst 


of Ship by Government 

so requisitioned, the C. M> saile<l from New 
York in convoy, destined for Nantes, then 
a war base, but also an oifimai*y commercial 
port, wdth a cargo, 84 per cent, of which 
in weight was for the civil commissariat, & 
16 per cent, in weight was for war purposes. 
She was the third ship in the second column 
from the port hand in the convoy, another 
vessel, the W. P., which admittedly was at 
all material times engaged upon & carrying 
out a warlike operation, being in the corre- 
sponding position on the port column. 
While the convoy was proceeding at night 
without lights the steering-gear of the C. M. 
suddenly broke down, she sheered seven points 
oiT her course & came across the bows of the 
TF. F., by which she was struck & sunk. 
There was no negligence on the part of those 
on board the C. if. i—Held : (1) the 

arbitrator vras entitled to find that the 
C. if. was at no material time engaged, 
upon or carrying out a warlike operation, 
notwithstanding a portion of her cargo 
consisted of war material ; (2) the loss of 
the 0. if. was not the consequence of a war- 
like operation, inasmuch as the dominant & 
direct cause of the loss was the break-down 
of her steering-gear her sheering off her 
cout*se. — Clan Line Steamers, I/td. v. 
Board op Trade, The Ctjvn Matheson, 
[1929] A. 0. 614 : 98 L. J. K. B. 408 ; 141 
L. T. 275 ; 45 T. L. R. 408; 35 Com. Gas. 
16 ; 18 Asp. M. L. C. 1, H. L. 

Add, Amiotatio7is : — As to (2) Distd. Board of 
Trade 7^ Hain S.S. Co., [1929] A. C. 634. 
Generally^ Refd. Lazard Bros. & Co, v. Brooks 
(1932), 37 Com. Cas. 224. 


PART XXV. SECT. 2. 

8746 L AmemrU of compensatioiv— 
Interest,}— The Crown, in Apr. 1918, 
pursuant to Order in Council paflsed 
under War Measures Act. HU 4, 
requisitioned rws*’, 
oheauer Ot. of Canada fixed the oom- 
ponsation at 811,000 with interest 
thereon from date of requisition to 
date of Judgment. The Crown ap- 
pealed against the allowance of 
interest :—Hdd : the aUowaiice /for 
interest should ho set aside, a he 
right to interest does not depend on 
the Income earning capacity of the 


{ )roperty requisitioned. Where Intoiest 
s ahowod, it is on the ground of express 
or luiplled contract or by virtue of a 
statute ; & no such ground oxl.sted 
hero. Interest was really asked for 
hero as damages for detontion of the 
compensation money ponding tt»e 
ascertainment of what was duo ; & 
as such it could not bo recovered. — 
B. V. MaoKay, [1930] S. C. K. 130 ; 
1 D, h. li. lOO^i ; revag, in part, [1928] 
Ex. C. 11. U9.— CAN. 

1 , i, Valae at time of rcquisiiiim.] 

— The S. was roquisitloned hy the 
Canadian Government In 1918. In 

«7 


j 1924 the claimant was notiflod of the 
I release of the vessel. At that time 
' she was lying partly submerged, at 
Kingston, a derelict hulk of no value, 
& cldirnaut reftised to take delivery 
thereof : — Held : on the facts, the 
question of hire disappeared, & that 
the controversy resumed itself into a 
question of compensation for the value 
of the vessel so ai)T»ropriated, as at the 
date of tho requisiUon thereof, & not 
for the i)rofits that could have been 
made out of the vessel duiing the 
period of requisition. — Mackat v. R., 
[19281 Exch. C. R. 349 ; on appeal, 
[1930] S. C. R. 130.— CAN. 
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8760. Add. Citcdiona : — [1928] 2 K. B. 534 ; 139 


L, T. 606 ; 34 Com. Oaa. 1 ; 17 Asp. 

M. L. 0. 620, 0. A. ; affd. sub nom. Board of 
Trade v. Hain S.S. Oo., [1929] A. O. 634 ; 
98 L. J. K. B. 625; 141 L. T. 435; 45 
T. L. R. 650 ; 36 Com. Cas. 29 ; 18 Asp. 
M. L. 0. 16, H. L. 

Add. Annotation : — As to (2) Apld. Olan Line 
Steamers v. Board of Trade, The Olan 
Matheson, [1929] A. 0. 514. 

8763a. Spontaneous combustion — Use as 

submarine tender.] — The Admiralty requisi- 
tioned resps.’ steamer on the terms of charter- 
party T.99, by which the Admiralty under- 
took the risk of damage from “ all conse- 
quences of hostilities or warlike oi>erations/* 
& which provided that if the working of the 
steamer was suspended owing to deficiency 
of men & stores, breakdown of machinery, or 
any other cause, the hire should cease until 


the steamer was again ready for service. 
The vessel was loaded with steam coal at 
Cardiff & dispatched with it to Malta. The 
coal was not discharged at Malta, but petrol 
& other stores were put on board the naval 
authorities sent the vessel to Tenedos & 
used her there as a submarine tender. After 
about four months at Tenedos the cargo 
took fire by spontaneous combustion, & the 
vessel was damaged & had to be sent back to 
Malta : — Held : the risk was a consequence 
of hostilities or warlike operations as the 
vessel had become part of a combatant fleet, 
& the cesser clause had no application to a 
case where the suspension of working was 
due to injury which was the result of com- 
pulsory orders. — Hindustan S.S. Oo. v. 
Admirai.ty Comrs. (1921), 37 T. L. R. 866. 

8764. Add. Annotation : — Refd. Dreyfus (Louis) 
& Co. V. National S.S. Co., [1935] 2 K. B. 
313. 


Part XXVI. — The Trinity Masters. 


8788. Add. Annotations : — As 
Otranto, [1930] P. 110 ; 


to (1) Refd. The 
Hall V. British Oil | 


& Cake Mills (1930), 23 B. W. C. 0. 629. 
As to (2) Apld. The Tovarisch, [1930] P. 1. 
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SMALL HOLDINGS, SMALL DWELLINGS AND 

ALLOTMENTS. 

Part III. — Allotments. 

28» After this case add : — Exemption from rates.}— Local Government Act, 1929 (c. 17), s. 67. 


PART I. SECT. 6. 

sa. Agreement to quit before expiry of 
lease — Sahseguent demand for renewal — 
Small Landholders (Scotland) Act, 1911. 
9 . 32.] — A statutory small tenant, under 
a lease terminating: at Whit Sunday, 
1929, entered into an agreement with 
his landlord to quit the holding at 


Martinmas 1926, the landlord under- 
taking to buy the straw produced at 
the threshing of that year*8 crop, & 
to pay certain compensations. On the 
faith of the agreement the landlord 
advertised the farm for sale with entry 
at Martinmas 1926, & the farm was 
sold. The tenant, who knew of these 


proceedings, refused to remove when 
the term arrived, & some davs later 
took up the position that he was 
entitled to a renewal of his lease under 
above sect. (4) : — Held : above sect- 
did not apply to the circumstances of 
the case. — Cheyne t?. Pa'PERSon, [1929] 
S. C. (Ct. of Sess.) 119.— SCOT. 


1 



CasM 6-415. 


Ekgush akd Ehpibe Digest Supplement. 


SOLICITORS. 

Note : — See^ now. Solicitors Act, 1932 (c. 87) ; Solicitors Act, 1933 (c. 24). 

Part II. — Admission and Registration. 


6. Add* Annoiaiion : — Retd. Edwards v. A.-G. for 
Canada (1929), 46 T. L. R. 4. 


Part III. — Rights and 

321a. County court — Exercising bankruptcy juris- 
diction — Without signing court roll.] — A pro- 
perly qualified solr. of the Supreme Ct. has 
a statutory right to practise in a county ct. 
in the exercise of its bkpcy. jurisdiction, 
to recover his costs for so doing, although he 
has not signed the roll of solrs. in that county 
ct. — Re Debtor (No. 29 of 1931), [1934] Ch. 
280 ; 103 L. J. Ch. 130 ; 150 L. T. 126 ; 50 


9a. Company as solicitor — Whether permissible.] 

— ^Law Socibty V. United Service Bureau, 
Ltd., No. 4725a, post* 


Privileges of Solicitors. 

T. L. n* 38 ; [1933] B. & C. R. 138, C. A. 

331. Add. Annotation : — Consd. Re Debtor (No. 29 
of 1931 ), [1934] Ch. 280. 

334. Add. Annotation: — Refd. Re Debtor (No. 29 
of 1931), [1934] Ch. 280. 

335. Add* Annotation : — Refd. R^ Debtor, Peti- 
tioning Creditor v* Debtor (No. 29 of 1931) 
(1933), 102 L. S* Ch. 348. 


Part IV. — Solicitor and Client. 

414. Add* Annotation: — Consd. Warmingtons v* 415. Add* Aymotalion : — Consd. Warmingtons v. 
McMiUTay, [1937] J All E. R. 562. McMurray, [1936] 2 All E. R. 745. 


PART I. 

sa. Jurisdiction of Benclie.rsA—TTeM' : 
pltf. was . entitled to have hifl name 
restored to tho rolls. The benchers" 
order strlklni? it oil was null & void. 
Under the Legal ProfesHkm Act, 

R. H. a., 1922, siioh an order could be 
made only after investigation & recom- 
mendation by the disciidine committee, 
which never took pla.ee. The fact 
that t/he ollieial discipline committee 
comprised all the benchei's who 
eventually received & adopted the 
roc^)mmendation of the special com- 
mittee, could not. even aiiart from the 
fact that those benchers adopting it 
had made no investigation of their 
o^^‘n» overcome tho statutory require- 
ment of the acting by the discipline 
committ.ee as a distinctive body. — 
Harris v. Law Society of Alberta, 
(198Gj S. C. 11. 88 : ID. L. R. 401 ; 
I) h\ L. .1. (Can.) 227.— CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

ax. Effect of alteration of law — On 
right to admission*] — Appet. on July 30, 
1930, entered into wilttori articles with 
an attorney who had not been In 
practice for seven years. On Aug. 1, 
1930, It, S. C., Ord. 32, r. 53, was 
repealed & a new rule was substituted 
which provided that no attorney who 
had not practised In Natal for at least 
seven years should be entitled to take 
under articles any candidate attorney. 
Appet. applied for admission as a 
candidate attorney & the application 
was opposed by the Law Society : — 
Held ; granting the application, by 
entering into the articles prior to the 
repeal of r. 53 appet. had acquired a 
right which was preserved to him by 
sect. 13 of Act 5, 1910*-^Ex p. De 
Souza (1930), 51 N. L. R. 221.— 

S. AF. 

PART n. SECT. 2, SUB-SECT. 5. 

sm. Absence during illness — Ad- 
ditional service*] — The Rules of the 
Council of Lo^l Education provided 
that an articled clerk may serve under 
special provisions in the articles for 
such term as is necessary to complete 


the full term of service required by 
the rules, where he has been absent 
from tho service for a period not 
exceeding thirty days in each year 
with the consent of tho person to whom 
he is bound. An articled clerk, whose 
articles contained such special pro- 
visions & whose required t.erm of ser- 
vice was four years, was absent from 
service during the fourth year tor 
114 days owdug to iUness. Under the 
special provisions in the articles he 
served for an additional period of thirty 
days, which ended on Apr. 16. He 
continued to serve the master, on 
June 27 entered Into supplementary 
articles for a further period of eighty- 
four days ; — Held : the clerk’s service 
did not comply with the requirements 
as to service under articles, & a special 
order that bis service bad been sufficient 
should be refused . — Ex p. Arkrn, 
[1931 ] V, L. K. 292 ; Argus L. K. 246. 

-AUS. 


PART II. SECT. 6. 

179 f. When application granted — 
SolieUor called to the Bar — Appointed to 
judicial office — Office abolished .] — A 
solr,, admitted in 1894, was stnick off 
the roll at his own request in 1900 In 
order to bo called to the Irish Bar. Ho 
was called to the Bar in the latter year. 
In 1918 ho bec.ame a judge of the 
Chancery Div. of the then High Ct. in 
Ireland, Sc later in the same year a 
Lord Justice of the then Ct. of Appeal 
in Ireland. He held the latter offloe 
until 1924, when, following the change 
of government in Ireland, the office 
was abolished. Subsequently ho was 
called to tho English Bar, but, owing 
to illness, was compoUod to abandon 
his practice. He was then disbarred 
both in Ireland & in England at his 
own request, with a view to his being 
readmitted a solr. in the Irish E'roe 
State. He now applied to be so re- 
admitted. The Incorporated Law 
Society did not oppose the application : 
— field: the application be granted 
having regard to tho special clroum- 
stanoes’ of the case, vie., that appot. 
did not retire from his Judicial offloe 
voluntary, but owing to its abolition ; 


that as a solr. ho would not be an 
oflloer of, or practise in, any ct, in 
which ho sat as a Judge ; that upwards 
of five years had elapsed since no had 
ceased to hold ludlolal ofileo, & during 
the greater part of that time he had 
livedT out of Ireland ; & that the reason 
for the application was the state of Ids 
health, which required active oocupa- 
tion, this motive displacing the idea 
of any Improper or corrupt considera- 
tion behind the application. Appot. 
was, however, required to give an 
undertaking that he would not seek 
personal audience in any of the cts. — 
tie SoLioiTORH Act & Sm Jaaies 
O’Connor, [1930] I. R. 623.— IR. 

PART IV. SECT. 1, SUB'SECT. 1. 

880 !i. .) — U is the duty of a 

solr. to obtain a written authority 
from his client before ho commences 
a suit. — SAJ.K Sc Sale v. McMillan, 
[1931] 4 D. L. R. 203; O. R. 418; 
nmd. on other grounds, [1932] 2 D. L. R. 
345 ; S. C. R. 543.— CAN. 


PART IV. SECT. 1, SUB-SECT. 8. 


p i. Denial by client .] — Where 

on the taxation of a solr.’s bill of costs 
tho retainer of tho solr. Is denied by 
tho client tho onus is on the solr. to 
prove the retnJnor. — Babksr v* Skrink 
(No. 2), [1936] 1 W. W. R. 431; 1 
D. L. R. 544 ; 50 B. 0. R. 298.— CAN, 

t u .] — ^Where a solr. 

has imdcrtaken legal business without 
a written retainer. Sc afterwards has 
a dispute with the oUent as to the 
authority conferred thereby, Sc there 
is nothing but assertion against 
assertion, the ct. must accept the 
client’s denial as against the affirma- 
tion of the solr, — Eoolbs v* Russell, 
[1928] 3 W. W. R. 765 ; affd*, 11929] 3 
1). L. R. 32; 2 W. W. R. 143.— CAN. 


t ii. ^ Boli*. may 

prove the fact of his retainer by a 
client without the production of a 
written retainer, but if the only 
evidence as to retainer is on affidavit. 
Sc consists merely of assertion Sc 
counter-assertion, the solr. fails to 
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449a« ^ — -Deft, had embarked upon a 

variety of investments & transactions which 
were likely to result in serious losses. She 
retained pltfs. generally to prosecute all such 
actions Sl> proceedings as might be necessary to 
get her out of her diffl cultics . I f aving success- 
fully prosecuted se yeral m atters pltfs. delivered I 
a bill of costs. Deft., while offering to meet 
all disbursements in arbn. proceedings which 
were then being prosecuted on her behalf, 
intimated that she could not pay anything 
further. Pltfs. then discharged themselves 
from their retainer <Sc deli veered a second bill & 
brought this action upon both bills ; — Held : 
this was not a case of a soli*, retained to 
prosecute an action & no question of entire 
contract arose. The retainer Jjcrci was one 
to prosecute a variety of matters & in such a 
case it was not reasomible that a solr. should 
engage himself for an indefinite time without 
payment. In this case the solr. could ui>on 
reasonable notice cease to act & sue fur his 
costs. — Warmtnotons v. McMuruay, [1937] 

1 All E. K. 562 ; 53 T. 1.. 11. 395 ; 81 Sol. Jo. 
178, C. A. 

483a. Change by Official Solicitor — Substitution of 
Official Solicitor for solicitor on record.] — 

Tlie Oilicial Soil*., on appointment* to deftmd 
an action in place of a deceased deft., gave 
notice of change of solrs. «te substituted 
his naine for that of tlie solrs. on the rec(U‘d 
as acting for the deceased deft., who were also 
the solrs. of deceas('d’s insurance co. (In 
summons for directions issued by pltf., 
counsel for the solrs. moved the learned judge 
to order that the OlHcial Solr. should leave the 
control of the defence in tlie hands of tlie 
said solrs., & that they should remain on tlui 
record, & that the notice of (diauge of solrs. 
should be removed from the file. The 
li^arned judge accordingly varied in this simse 
his original ord<'r appointing the Oilicial Solr. 
to represent/ deceased deft. 'J'he Oflutial 
Solr. appealed : --Held : as the Official Soh*. 
had thi^ same right as any other litigant to 
(;J loose who should be his solr., & was entitled 


to act for himself, he was entitled to control 
the defence of himself as representative of 
deceased deft. & the change of solr. on the 
record was properly made, ^ the learned 
judge had no jurisdiction to make the varia- 
tion comfilained of. — W atts v. Offictai. 
SOI.IC 1 TOK, 119.36] 1 All E. K. 249; 80 Sol. 
Jo. 204, C, A. 

Annotation Expld. l^rati v. London Pasficiigor Transport 
Board, (Ireoii r. Vandekar, IJ037J I All E. 11. 473. 

626a. Solicitor acting under court.] — The owner 
of land involved in litigation in Chancery, 
held not liable for the acts of a person acting 
as her attorney in the ct., & of his own 
motion, under, as he supposed, its authority, 
but not being her general attorney, &> with- 
out her privity or actual authority in the 
particular matter. — O xbnham v» Collins 
(1860), 2 P. &F. 172, N. P. 

Annotation : — Refd. Oxenham t;. Smythc (1800), 2 F. & F* 
220 . 

699. Add. Annotation : — Held* He Lloyds Bank, 
Ltd., Bomze & Ijederman v, Bomze, [1931] 
1 Ch. 289. 

* 700. Add. Annotation : — Reid. Lancashire Loans, 
Ltd. p. Black, [1934] 1 K. B. 380. 

I 701. Add. Annotation : — Refd. Lancashire Loans' 
Ltd. V. Black, [1934] 1 K. B. 380. 

711. Add the following pai*agraph : — 

The ct. will allow a client to institute pro- 
ceedings against a solr. within a reasonable 
number of years after the connection of 
solr. &: client has ce^iscd. A solr. took an 
assignment of some leasehold property from 
his client in 1810 ; their connection deter- 
mined a few months afterwards. In 1828, 
the client filed a bill against the soh*., insisting 
that the assignment was intended to bo a 
mtge., & not a sale. The bill was dismissed 
by the Master of the Rolls in 1830 ; a petition 
of ajipeal was presented in 1840. The client 
has raised the question by some letters in 
1811: — Held: after so long a time had 
elapsed, the ct. would not assist him in such 
a claim. 


prove the retainer. — M urphy v. Lies- 
FIELD (1930), V. L. II. 142; Argus 
L. R. 94.—AUS. 

PART IV. SECT. 1, SUB-SECT. 4.- E. 

sff. AH plaintiff 8 ivtist concur.] — 
K. B. rule 29G does not entitle one of 
two or more pltfs. to take out a 
prcBcipe order chaugiug hla solr., 
leaving the orlfirinal solrs. on the record 
to represent the remaJrilngr pltf. or 
pltfs. Said rule can he made use of 
only where all pltfs. concur, & If there 
are any ciroumstonoos where one pltf. 
requires to have separate representa- 
tion, be It temporary or penmment, 
then a speoial application should ho 
made. If there develops any conflict 
of interest or division of opinion 
between co -pltfs., then one of them 
apply to be given the sole conduct 
of the cause. Tho rules contemplate 
only one pleice or address where tho 
papi^ oLn.li he served on the solrs. 
who institute an action for two or 
more pltfs. — ^McLeod v . Wm^iPEU 
Supply & Fuel Co., Ltd., [1934] 2 
W. W. R. 38fi; 42 Man. L. R 138.— 
CAN. 

PART IV, SECT. 1, SUB-SECT. 7,— F. 

ty. JoiiU retainer — Denial of liabUUy 
Rea8<ynably necessuri/ sennees. ]— 
Northern Life AS8*ce of Canada 
V. MoMabtbjb, [1928] 3 D. L. H. 4^; 
11928] S. O. R. 512 ; S. C. nom. 
& SoxiorroRS, 83 0. w. N. 175* — CAN. 


6z. Whether pemiisHUtJe — Separate 
defences — No conflict interest .] — 
Where there Is no conflict of interest 
between co-defte. so far os tho action 
is concerned, there is no reason why 
a solr. who hod acted as solr, for one 
of them prior to the action dc with 
respect to it should not act os tho 
ot,her's solr. & counsel in the action, 
even though they put in separate 
defences. — IVaddkll w. Gray-Camp- 
BKLL, Ltd. Sc Soabrow, [1929] 3 
1). L. R. 488 ; 2 W. W. R. 113 ; 23 
S. L. R. 527 : revsg., [1929] 2 D. L. R. 
362 ; 1 W. W. R. 241.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 

A. (0). 

t i. LiabilUy of solicilor,]'- 

Moran v. Schebmerhobn (1858), 2 
1>. R. 261.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 

B. (d). 

aa. Submission to judameni.] — Dubtjo 
t*. Mabston Corpn., [1928] 1 I). L, li. 
225 ; [19271 S. O. R. 526.— CAN. 

PART IV. SECT. 3, SUB-SECT. 1. 

675 ill. — — .] — ^A transaction be- 
tw'een solr. & client. In which tho solr. 
takes a benefit, cannot be supported 
imlcss the solr. has taken care that 
his client is fully acquainted with tho 
facts & properly advised upon them, 
Sc the onus of proving this Is upon the 
solr. 

3 


Wlioro the solr. for a loan co. had 
bonolited from a loan made by the 
CO. to B., by receiving out of the pro- 
ceeds of the loan payment of certain 
mtges. from B. to the solr. Sc certain 
commissions Sc fees in connection with 
said mtges : — Held : under the cir- 
cumstances of the case, the solr. must bo 
hold to have been guilty of a breach 
of duty to the co. & he was liable to 
it tor loss Bufferod through the trans- 
action. — Bioas V. London Loan & 
Savings Co. of Canada, London 
Loan & Savings Co. of Canada v. 
Brtokknden, [1983] S. C. 267 ; 3 
D. L, R. 161.— CAN. 


PART IV. SECT. 8, SUB-SECT. 3.— B. 

r I. .] — Tho some considerations 

which apply to a purchase by a solr. 
from his client apply also to a sale by 
a solr. to his client ; & the obllgationB 
of a clerk In tho service of a solr., to 
whom the solr. has delegated a matter, 
or to whom the solr. *8 client goes direct, 
are no less In the matter upon which 
the clerk proceeds than are the obliga- 
tions of tho solr. himself. In such 
oircumstanees tho solr.*$ clerk wlU 
stand In a fiduciary relation to the 
client, although there be no privity of 
contract between himself & such cUen' : 
Sc before selling his own property to tjuo 
client he will be bound to make full 
disclosure to such client of his Interest 
In such property. — Blair e. Marten, 
[19291 N. Z. L. R, 226.— •N.Z. 
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784, Add* AnnataMon : — Refd. Davis v. Symons, 
[1034] Oh. 442. 

813. Add* Citatum :--affd, (1920), 45 T. L. R. 
264, 0. A. 

904a. .]— Luck v* Mbylbr (1928), 72 

Sol. Jo. 337. 

962a. Exchange ot lands.]— Babttbr v. Gambrux 
(1932), 76 Sol. Jo. 868. 

962b. Failure to register club.]— Pltfs. were 
officers of the New Atlantic Club, which 
desired to move into premises formerly 
occupied by the Danesbury Club, which had 
been dissolved. Pltfs. retained deft, as their 
solr. (mter alia) to arrange for the transfer of 
the registration of the New Atlantic Club. 
Deft, sent the necessary documents to 
the justices’ clerk who refused the registra- 
tion on the groimd that the Danesbury Club 
was on the register as of that address, but 
the x)apers were left at the clerk’s office. It 
was found as a fact that deft, never notified 
pltfs. of this refusal, & the New Atlantic Club 
moved into their new premises. The police 
raided the club & pltfs. wore prosecuted &> fined 
for suj^plying drink at an unregistered club. 
In an action for damages for negligence, deft- 
denied negligence & contended that even if 
he was negligent the damage to pltfs. resulted 
not from his negligence, but from a decision 
of the magistrates which was wrong in law : — 
Held : deft, was negligent in not notifying 
l^ltfs. of the clerk’s refusal to accept registra- 
tion of the New Atlantic Club at their new 
premises ; notwithstanding that the clerk’s 
duty was purely ministerial Sc that he could 
not decide whether the club should or should 
not be registered, the leaving of the registrar 
tion papers was not suilicient to register the 
club, the convictions were right ; in cjon- 
siderlng the damages recoverable no reduction 
should be made be(;ausc the lines have been 
])aid out of club funds. — Ashton v. Wain- 
WHioiiT, [1930 j 1 All E. R.. 806 ; 154 I.. T. 
399 ; 100 J. P. 195 ; 52 T. L. R. 372 ; 80 
Sol. Jo. 340 ; 34 L. G. R. 193. 

1035a. Liability of solicitor of insurance company 
to Insured.] — l^ltf. took out with an insurance 
co. a motor insurance policy containing a 
clause that pltf . would not incur any expense 
whether in respect of litigation or otherwise 
or make any payment, settlement, arrange- 
ment, or admission of liability for which the 
CO. might be liable under the policy without 
the written authority of the co., & that the 
CO. should have absolute conduct & control 
of all or any proceedings against pltf. Pltf.’s 
car was run into by a motor lorry, the col- 
lision being caused solely by the negligence 
of the lorry driver. A passenger in pltf.’s 
car was seriously injured, & issued a writ 
against the owners of the lorry & also, at 


their request, against pltf. The latter in- 
formed the insurance co., Sc left the matter 
in its hands, as he was bound to do under the 
policy. The co, sent the papers to its solrs., 
who entered an appearance to the writ Sc 
acted in the conduct of the defence. Neither 
the CO. nor the solrs. ever at any time com- 
municated with pltf. in any way Sc eventually 
the solrs. delivered a defence on behalf of 
pltf. admitting that the accident was caused 
solely by his negligence Sc write a letter to 
this effect to the solrs. opposing them. 
Having accidentally found out what was 
happening, pltf. protested to the local agent 
of the insurance co., to which agent the latter 
wrote. “If we had repudiated liability we 
ran a very serious risk of the ct. holding 
a differtmt view.” At the trial of the action, 
judgment was entered against pltf, for 
£1,124 12s. lOd., damages Sc costs. The 
latter now claimed damages against the solrs. 
Sc the insurance co. for breach of duty, 
negligence Sc libel : — Held : (1) the question 
whether there was a breach of duty on the 
part of the insurance co. fell within the 
doctrine of Scott v. Avery Sc was a matter 
for arbn., the policy containing the usual 
clause making arbitration a condition pre- 
cedent ; (2) the letter written by the insur- 
ance co. was not defamatory ; (3) the letter 
written by the solrs. was defamatory, the 
occasion on wtiich it wavS written was privi- 
leged, but there was evidence of indirect 
motive ; (4) the sobs, wrere negligent ; 

(6) the damages for negligence were not 
nominal, as pltf. might have to pay an 
additional premium on future insuiunces. 
They must be taken at the figure assessed 
by the jury, £1,000 ; (6) pltf, was also 

entitled to rec^over the £1,124 awai'ded 
against him as damages in the previous 
action, but would hold the same as trustee 
for the insurance co. ; (7) deft, was entitled 
to a declaration that by reason of the negli- 
gence of the solrs. he was not liable to pay 
any part of their costs while acting for him 
in the action. — G room v. Croctceb, [1937] 3 
All R. R. 844 ; 167 L. T. 308 ; 81 Sol. Jo. 
630. 

1062a. Fine & costs — Failure to register club.] — 
Ashton v, Wainwright, No. 902b, ante. 

1067a. Failure to issue writ — Action barred by 
Fatal Accidents Act — Defendant man ot 
straw.] — CiA'rroN v. KEARSp:jy (1935), 79 
Sol. Jo. 180. 

1096. Add. Annotation: — ^Refd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v* Bomze, [1931] 1 
Oh. 289. 

1108. Add. Anywtations : — ^Reld. Slingsby v. Dis- 
trict Bank, Ltd. (19.31), 48 T. L. R. 114; 
Algemeene Bankvereeniging v. Langton 
(1935), 40 Com. Cas. 247. 


PART IV. SECT. 4, SUB-SECT, 2.— 
C. (b). 

8d. Ocneral rule .] — ^It Is not part of 
the ordinary duty of a solr. to act as 
valuer or e^viser upon investments: 
but, If consulted as to the wisdom of 
an investment, it is his duty to disclose 
any relevant facts within his know- 
ledge, & to explain what inquiries 
should pr^erly be made. — Polkino- 
HORNE V. HOLLAND, [1934] S. A. S. It. 
475 ; 51 C. L. B. 143; 40 Argus 
L. R. 853 ; 8 A. L. J. 140.-— AUS. 


0 i. .] — ^Whore a solr. 

acting for both parties in the matter 
of a loan on mtgo. did not disclose in 
either the application for the loan or 
the certificate of title the existence of 
two mtges. in which he was personally 
Interested : — Held : ho had been 
guilty of a breach of duty as solr. for 
the mtoe., 8c it would equally have 
been a breach of duty if he had been 
employed only in making the certifi- 
cate of title. The damages to which 
the mtgee. was held to be entitled 
was the balance owing on the mtge. 

4 


allowing credit for payments made 
by the mtgor. 8c for a bonus received 
by the mtgoo., the solr. on pay- 
ment of such balance to be mven 
an assignment of the rntm., or, if the 
properties should be sold at the dis- 
cretion of the mtgee., the latter to have 
judgment against the solr. for the 
deficiency. The claim of the mtg^. 
against the solr. was hold not to he 
assignable. — ^London Loan 8c Savings 
Co. or Canada v. Brickbndbn, fl9341 
2 W. W. E. 646 ; 3 D. L. R, 466.— 
CAN. 
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Part V. Solicitor as Trustee, Receiver, or Executor 


1144. Add. AnnotaHon ;-~-Consd. He Gertzonstein, 
Ltd., [19.‘^6] 3 All R. K. 341. 

1146. A^. Annoiaiion ;~^Refd. lie Gates, Arnold 
V. Gates, [1933] Ch. 913. 

1148a. — — ,] — In the absence of an express 

power in the instrument creating the trust 
for a solr, -trustee to charge, a solr. -trustee 
who employs the firm of solrs. of which he 
IS himself a partner to act for him in the 
conduct of an action to administer the trust 
estate, is in no better position than a solr.- 
trustee who acts as his own solr., &, on 
taxation of his costs, will not be allowed 
profit costs, even though there be an agree- 
ment that the solr. -trustee shall have no 
share in profit costs . — Be Gates, Arnold v. 
Gates, [1933] Ch. 913 ; 102 L. J. Ch. 369; 
149 L. T. 521. 

Armotatim: — Apprvd* Jle Hill, Claremont r. Hill, [19341 
Ch. 623, 

1148b. .] — ^A solr. who was a trustee 

under an instrument which gave no power to 
a solr.-trustoe to charge profit costs for work 
done in connection with the trust, took out 
an originating summons for tlie determina- 
tion of certain questions in connection with 
the trust. The solr. -trustee was a partner 


in a firm of solrs., & had before this transaction 
arranged with his partners that he should do 
only a limited amount cf work in connection 
with the partnership & should receive a 
salary of £600 a year out of the profits of the 
firm, that amount being only a small portion 
of their profits. The solr.-trustee employed 
his firm to do the legal work in connection 
with the trust, the work being done by a 
partner who was not a trustee. In taxing the 
solr.-truatee’s bill of costs the taxing master 
disallowed all his profit costs & allowed only 
out-of-pocket disbui*sements, on the ground 
that he had employed his firm to do the work : 
— Held : inasmuch as the solr.-tiustee derived 
some benefit from the profits of the partner- 
ship, although limited in amount, he was not 
entitled to employ the firm in which he was 
a partner to do work in connection with the 
trust for which profit costs could be charged. 
— He Hill, Claremont v. HiLl, [1934] Ch. 
623; 103 L. J. Ch. 289; 151 L. T. 416; 
50 T. L. 11. 487 ; 78 Sol. Jo. 446, C. A. 

1151. Add. Annotations : — Consd. Re Gates, Arnold 
V. Gates, 11033] Ch. 913; Re Hill’s Trusts, 
Claremont V. Hill, [1934] Ch. 623. 


Part VI. — Remuneration 

1203. After this case add : — 

Tender of debt without costs — Before action 
brought ] — See Bankers, Vol. III., p. 200, 

No. 463 ; Contract, Vol. XII., p. 327, 
Nos. 2720, 2721. 

1207. Add. Annotation : — As to (1) Consd. Re 
Debtor, [1929] 2 Cb. 146. 

1228a. Agreement to give security.] — ^By 

Attorneys’ & Solrs.’ Act, 1870 (c. 28), s. 4, 
amended by Solrs. Remuneration Act, 1881 


of Solicitors — Costs. 

(c. 44), ss. 2, 8, a solr. may make an agree- 
ment in writing with his client respecting 
the amount & manner of payment for the 
whole or any part of any past or future 
services, fees, charges, or disbursements in 
respect of contentious business done or to be 
done by the solr. either by a gross sum or by 
commission or percentage, or by salary or 
otherwise, & either at the same or at a greater 
or at a less rate as or than the rate at which 


PARTY. SECT. 1, SUB-SECT. 2,~-A. 

8p. Under Trustee Act, R. S. S.. 
1030.1 — In sect. 76 of Trustoo Act, 
K.S.S., 1930, which provides that the 
allowance to a soUcitor-trustoe Is to be 
increased by such amount as may bo 
deemed fair & reasonable in respect to 
professional services rendered by him 
to the estate, the allowance referred to 
is the allowance to a trustee for his 
care, etc., & time, which is provided 
for by sects. 72-74 of the Act. — 
Rc MacDonald Estate, [19331 l 
W. W. R. 421 ; 41 Man. L. H. 417.— 
CAN. 

PART VI. SECT. 1. 

• L Where there is no tariff 

of costs which can ho applied to 
charges for business done by a solr., ec 
there is no spedflo contract between 
the solr. & his client, the goneml 
custom & practloo of solrs. Is to be 
the guide, u such custom or practloo 
exists ; if there is no custom, the value 
of the services rendered is to bo 
estimated on a quunium wieruic.-— itc 
Royal Hank of Canada v. Mam 

f ro. Z), Re MoLban & Cook, [1931) 
W. W. B. 138 ; 25 S. h. R. 225.— 
CAN. 

-.1 — McLean v. Cook, [1931] 
i D. L. R, 904.— CAN. 
h i. Ripht to charge comrniasUm-- 


ValidUu of Order.)— Ord. 05, r. 29, of 
tho Supreme Court Rules, which pro- 
vides that, ** In the absence of special 
affreement a solr. shall bo entitled to 
ctiargo his client a commission In Uou 
of costs on the collection of accounts 
or claims according to tho following 
scale . . . ** : — Held : valid & given 
effect to in the present action. — Corn- 
wall & Archibald v. Doylk Con- 
traotino Co., Ltd., [1932) 1 

W. W, R, 8 ; 45 B. 0. R. 81.— CAN. 

r i. .) — Where a 

oollusivo settloment between the parties 
to an action has tho effect ot denriving 
tho solr. of one of them of his lien for 
costs, the opposite patty will be made 
to pay them. The intent to defraud 
tho solr. may be Inferred from tho 
actions of the parties. — O bibbk t». 
BiFUOflT Rural Municipality & 
Coleman (No. 2), [19311 1 W. W. R. 
359 ; 2 D. L. R. 476 ; 39 Man. L, R. 
357.' — CAN. 

P li^ .] — The rule that 

a collusive settlement between the 
parties to an aoWon will not bo per- 
mitted to deprive a solr. of his Hen for 
costs, Is applicable to the case where 
tho antion was one for damages which 
had not ripened Into Ju(^tnont. — 
PoNflKR V . A . R. MoDiarmid Oo., Ltd., 
& Foster & MoQuarrib, [19313^1 
W. W. R. 362 ; 2 D. L. R. 598 ; 39 
Idan. L. IL 360. — CAN. 


U 2Vo oonlract to do work at 

sum named,] — The solrs. rendered to a 
client a bill of costs amounting to 
$750 for eervfcos in drawing a will for 
the client. Upon taxation the taxing 
olhoor allowed tho amount charged : — 
Reid : there was no agreement as to 
the amount & no obligations upon tho 
solrs. to state to the client during tho 
course of preparation that their 
original rough estimate of the pro- 
bable amount of their bill, before they 
had entered upon tho work, which 
proved to take ninety hours of the 
time of one of the solrs. in consulta- 
tions, drafting, revising, redrafting, 
etc., was inadequate ; & the amount 
of the bill was not excessive. — He 
Solicitors, [19311 1 t>. L. R. 819 ; 66 
O. L. R. 443.— CAN. 


si. Right of assignee to issue execution.] 
-A firm of solrs. with a certidoate of 
ixation of a bill of costa against applt. 
eijin made, for valuable oonaldora- 
on, an absolute assignment of the 
ists to resp, herein. Resp. then 
btainod an order from a Judge, 
Iving him liberty to Issue execution 
ralnst applt. upon the oortlffoate, 
n appeal : — Bela: the appeal should 
B dismissed, — Re Ta.ta Sinoh : 
uttaSinoh, [19321 2 W. W. li. 671; 

D. L. R. 303 ; 45 B. 0. R. 647.— 
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he would otherwise be entitled to be re- 
munerated : Provided that the amount 
payable under the agreement shall not be 
I'eceived by the solr. imtU the agreement has 
been examined allowed by a Taxing 
Master ; — Held : this section does not apply 
to an agreement by a client to give his solr. 
security, whether by way of a charge upon 
or an assignment of part of a fund to be 
received by the solr. for the amount of costs 
to which upon taxation the solr. may be 
found to be entitled ; but an agreement to 
that effect may be made orally & without any 
writing between solr. & client. — Jonbsco v. 
Evening Standard Co., Ltd., Re Under- 
taking BY WlNGPIEDDS, HAI^E & TRTTSTRAM, 
[1932] 2 K. B. 340 ; 101 L. J. K. B. 447 ; 147 
L. T. 49, 0. A. 

1275. Add, Annotation : — Refd. Ward v. British 
Oak Insurance Co., [1931] 2 K. B. 637. 

1374. Add, A nnotation : — Refd. Alexander v. Ray- 
son, [1930] 1 K, B. 109. 

1391a. To what court appeal lies — Divisional 
Court — Not matter of practice & procedure 
within Supreme Court of Judicature (Consolida- 
tion) Act, 1925 (c. 49), s. 31 (3).] — Besps., a 
firm of solrs., acted for applt. in defending 
him in criminal proceedings before magis- 
trates & at the assizes. Applt. was found 
guilty & sentenced to imprisonment. In 
respect of those proceedings resps. delivered 
their bill of costs in summary form to applt. *s 
attorney, who paid it. A few years later 
applt. took out an originating summons 
under Solicitors Act, 1843 (c. 73), asking for 
delivery of a detailed biU of costs. The 
master made an order for its delivery. The 
judge at chambers set aside the master’s 
ord^, but gave leave to appeal : — Held : 
the appeal did not relate to a matter of 
practice & pi'oeedure within above sub-sect., 
& therefore that the appeal lay not to the 
Ob. of Appeal but to the Div. Ct. — Re ^ 
Withers & Co., [1930] 2 K. B. 192 ; 99 


L. J. K, B, 565 ; 143 L. T. 347 ; 46 T. L. R. 
640 ; 74 Sol. Jo. 464, 0. A. 

1483. Add. Annotafion: — As to (1) Consd. Pelsttir 
r. I’elster A Samuel, [193CJ 3 All E. R. 783. 
1624. Add, Annotation -Refd. Jonesco v. Even- 
ing Standard Co., Re Undertaking by 
SoUcitors, [1932] 2 K. B. 340. 

1530. Add. Annotation : — Folld. Bury (H. E, & W.) 

V, Greenwood, [1934] W. N. 119. 

1581. Add. Annotaion : — Refd. JJc 0. B. & M. 

(TaUors), Ltd., [1932] 1 Oh. 17. 

1531a. .] — ^I3 ury V. Greenwood, [1934] 

W. N. 119 ; 177 L. T. Jo. 399. 

1545. Add, Annotation : — Refd. Re Louch, [1930] 
2 Ch. 63. 

1568. Add. Annotations : — Consd. Light & Pulton 
V, MeViitie (1935), 79 Sol. Jo. 341. Folld. 
Rc Taxation of Costs, Re Solicitor, [1936] 
1 3^. B. 523. 


1559. Add. Armo/rt/ /on Consd. Light & Fulton 
V. JVIcVitfie (1935), 79 Sol. Jo. 341. 

1563a. Effect of inherent jurisdiction of court.] — 
Light & Fulton v. McVittib (1935), 79 
Sol. Jo. 341. 

1563b. Taxation under SoUcitors Act, 1982 (c. 37), 
ss. 65 (1), 81 (1) — Counsel’s fees — Effect of 
R. S. C., Ord. 65, r. 27, reg. 29 (a).] — (1) For 
the piirp()8(5 of t axation of a solr.’s bill under 
Solicitors Act, 1932 (c. 37), the phrase “ costs 
due to a solr.” in sect. 65 (1 ), must be deemed, 
having regard to the definition of “ costs ” 
in sect. 81, to include “ disbursements ” due 
from the client to the solr., which means 
actual payments before delivery of the bill, 
&; imy sums claimed in the bill as disburse- 
uumts, c.f/., fees to counsel, which liave not 
been paid before its delivery, must be dis- 
allowed. Solrs. Act, 1932 (c. 37), has not 
made any alteration in the law in t his respect 
& n. S. b., Ord. 65, r. 27, reg. 29 (a), is still 
in force, 

(2) Where items in a solr.’s bill are struck 


PART Vt SECT. 8, SUB-SECT. 3.— A, 


Mb. Absence of agreement as to scale 
of commission — Effect .} — Where a solr. 
tic client agrreo that the former's re- 
intmeratlon for collecting a claim shall 
be a commission, but they decide to 
leave the matter of the scale of the 
commission in abeyance, the solr., if he 
intends to exact payment according to 
the scale provided by Ord. 66, r. 27, 
reg. 29, shotdd draw the client's 
attention to said rule Sc give the client 
to understand that, in the event of the 
scale of commission, not being other- 
wise agreed on, he will apply the rule 
in demanding payment. The failure 
to so inform the (uient was held to be 
good cause In the present cane for 
depriving the solrs. of their costs. — 
Oamkron Sc Caweron v, Boulton, 
[1930J 3 W. W. R. 61 ; 4 D. L. K. 1021 ; 
43 B. C. R. 89.— CAN. 


so. “ Pair dt reasonable ** — Whal is.} 
— In deciding whether a contract 
between a solr. Sc client is “ fair Sc 
reasonable to the client,'* within 
sect. 73. Law Society Act, R. S. M., 
1918, the word ** fair ** Is to be taken 
as relating to the means by which the 
contract was brought about. Sc ** reason - 
'able ** as relating to the quantum of 
remuneration therefrom resulting to 
tho solr. In deoidlng whether the 
amount Is reasonable the actual work 
which the solr. was called on to do is a 
factor but not the sole factor to be 
consideFed ; Sc whore the contract is 
one on tho contingency Sc percental 
basis, the mere fact that under the 


lorcentoge agreed on the amount 
payable to tho solr. In the event of 
inccoss has turned out to be in excess 
)f the costs taxable on the oralnaiy 
w)lr. Sc client basis Is not ground for 
aolding tho contract unreasonable, 
rbe reasonableness of sneb excess must 
iopend on the reality & extent of the 
7 i 8 k the solr. undertook & the amount 
>f work anticipated at the time he 
issumed his obligation. — Galbraith 
ij. Murray, Robertson & TiioMi^, 
19301 3 W. W. B. 120; 4 D. L. R. 
i 005.— CAN. 


PART VI. SECT. 3, SUB-SECT. 
B- (b). 


sf. Agreemeni to oomiseVs fees — 
Incomplete statement by solicitor .] — An 
agreement was made between a solr. Sc 
his client regarding the amount of 
fees to be paid to senior & iunior 
counsel for tho conduct of the hearing 
of an action. The client was ade- 
quately warned that tho senior’s fees 
were speolal Sc such as would not be 
recoverable from the other party on 
a party Sc party taxation. The client 
was informed that the Jiuiior counsel’s 
fees were ordinarily two -thirds of 
senior counsel fees. Sc agreed in writii^ 
to pay fees amounting to about half 
those of senior counsel. These fees, as 
agreed, were reduced by tho taxing 
master : — Held : although tho state- 
ment as to the proportion of Jtmlor 
counsel’s fe^ to senior counsel’s fees 
was not inaccurate, it was in the cir- 
cumstances of the case incomplete, & 
might be misleading Sc, acoordlngly. 


that the client was not bound thereby. 
— SiTMON V. Hat, 119343 S, A. S. H. 66. 
-AUS. 

PART VI. SECT. 3. SUB-SECT. 5. 

sk. Special agreenwnf to look to third 
party for paymrmi ,} — Where a retainer 
or employment of a solr. or counsel Js 
proved, coupled with services rendered, 
the burden of proof that some person 
other than the client was to pay for 
tho senrioos rests upon the party 
asserting that such mode of payment 
was agreed to. — MoGeeb, McGeer Sc 
Wilson v. Fletcher, MoLelan v, 
Fletcher (B. C.), [1929J 4 D. L. R. 
348 : 2 W. \v. R. 600 .-- CAN. 


PART VI. SECT. 4, SUB-SECT. 1. 

so. Application of English law in 
Imlia .} — ^^rbo law Sc practice in Eng- 
land relating to solrs. Sc te taxation 
of bills of costs applies in the Bombay 
Presidency, except where that law & 
practice Is Inconsistent with the rules 
& practice of tho ct. The English 
Solrs. Act does not apply to attorneys 
practising in Bombay. There Is no 
rule which makes it obligatory on an 
attorney to deliver a bill to tho client, 
though in practice the Taxing Master 
will see that a client has a proper 
opportunity of oonsldei^ the bUJ 
before taxation. The English rede 
that a solr. must be bound by a bill 
once delivered to a client does not 
apply to Bombay. He is at liberty to 
substitute another & a revised bill for 
taxation. — Rege e. Vasantras 
PATRAS (1936), I. It, B. 69 Bom. 443,—' 
IND. 
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retainer given to the solr 

items cannot be taken those 

fbf. ^aicen into consideration for 

of tlfe IS>w whether one-sixth 

“l.tas been taxed oS 


154 T; T fioi . r o Vn ^ A^. J. ±L. ±5. ^70 ; 

224, 

1672. Add. Awno/a^ion;-->6Vacra??v» Refd. Licht 

& Fulton V. JV^cVittie (1935), 79 Sol. Jo. 34h 

permitted Increase 
^ omitted the 
Or^ cent, mcroase ^owed by E. S. O., 
^ from his bill of costs can 
clam to have it allowed after his bill of 
costs has been Uxed.— JBe Lough, [1930] 2 

M/Jo 38?. “■■ ‘ ■“ T- »9 < 

““•wb, nSSSI^' «■!' “ »•“• *• 

McVittio (19H5), 79 Sol. .To. 311. 

.- - Refd. Light & Fulton v. 
McVittie (1935), 79 Sol. Jo. 341. 

1665. AniMtaHm :~As to (2) Refd. Light & 
Fulton t>. Mo\ ittie (1935), 79 Sol. Jo. 341. 

^nmkdion ;-~Ah to (1) Refd. Light & 
Fulton V. MeVittie (1935), 79 Sol. Jo. 341. 

1716a. Patent agent — Whether exclusive right to 
taxation In patent action. | — He Soi'.mTOR.s 
Jfo Taxation op Costs (1935), 79 Sol. .Jo. 49. 
1 ). 0 . 

*®^*W~N~128 — PnafTON, [1894] 


1849a. Recovery of damages by Infant or person 
of unsound mlnd.]—The R» S. C. require that 
in all actions for damages brought on behalf 
of an infant or person of unsound mind, the 
costs of pltf., both as between party dc party 
& as between solr. dc client, shall be taxed 
& certified by tie Taxing Master, & no costs 
other than those so certified are payable to 
the solr. for pltf. These provisions apply 
equally whether damages are recovered by 
a verdict ds judgment after trial or by an 
order staying proceedings upon the terms of 
a settlement out of ct. In either case there 
is a direction by the ct. that the costs of 
pltf., both as between party dc party & as 
between solr. & client, are to be taxed, dC 
it is the duty of the solrs. on both sides to 
see that the direction is complied with. The 
Rules & the direction are made for the pro- 
tection of infants & persons of unsound mind, 
dc are imperative. It is important that it 
should be known that if they are deliberately 
disobeyed, the solrs. responsible are liable to 
be dealt with for contempt of ct. — ^Fra.ctice 
Note, [1933] W. N. 190. 

1863. Add. A nnoiatmi : — Refd. Warniinglons i). 
M(‘,Miirray, [1937] 1 All E. \i. 502. 

1908. Add. Annotation : — Refd. Pratt v. .London 
Pa.ssenger Transport Board, Green v. Vande- 
kar, [1937] 1 All E. R. 473. 

1909. Add. Annotation : — ^Refd. J^rait v, London 
Passenger Transport Board, Green t’. Vande- 
.kar, jJ937J 1 All E. R. 473. 

1955. Add. Annotation: — Refd. Re Potts, Rx p. 
Etablissements Callot dc De Schrijver v, 
Leonard Tubbs dc Oo. & Official Receiver, 
[1934] Ch. 366. 

2016. Add. Annotation : — Refd, Re Solicitors 

(1934), 50 T. L. R. 327. 


PART VI. SECT. 4. SUB-SECT. 6. 

1682 1. Whether soUciior hound hy hill 
its delivered — Boiid fide ameridmenta — 
Before order for tia^atkni ohiained or 
taxation threaten^ hy client, }~ln an 
action 1)7 a solr. to recover fees & 
olebnrsements :—fJeld : he was not 
bound by a blU previously rendered tor 
a lesser amount than that sued for, 
there having been no express or implied 
acceptance of said account by dott. & 
no taxation or steps taken towards 
taxation. — M attlson v. Shklov. 1193ft] 
1 W. W. K. .ftea; 2 I), L. R. 476; 
43 Man. L. K. 67.— CAN. 

PART VI. SECT. 6. SUB-SECT. 1.— B. 

M. Arbitrators — Pufdic Works Act, 
R. S. B, O. 1924, 8. 24.J— Under Public 
Works Act, R. S. B. C. 1924, c. 211, 
s. 24, the arbitrators only are vested 
with authority to grant or withhold 
witness fees in the case of any par- 
ticular witness, at any rate to the 
extent of deoiding whether snob fees 
should be included in the bill of costs 
for taxation or not, & what amoxmt of 
pr^aration waa reasonably necessary. 
— ^ifeGALTBzios. fit Burnaby Arbitra- 
tion, [19281 1. W. W. E. 798 : 39 
B, 0. B. 470.— CAN. 


PART VI. SECT. B. SUB-SECT. 1.— 

B. (b). 

•f. Whether soliettor eiUUledr^ 
ioUhdrawai of ffeneral retainer.}^ A 
solr. was retain^ by 0. to conduct 
proceedings in an action ag^stS. 
A^e retainer was not disputed, 
solr. oonduoted the action until the 
ludment of the trial judge was given, 
0. decided to appeal & oommenoed 


piooeedings for an appeal. From that 
time he took over from the solr. the 
conduct of & control of the proceedings 
& of the appeal, & thereafter the solr. 
merely performed such sorrloes as C, 
from time to time reqnired of him. 
The solr. then delivered his bill of costs 
& In due time obtained o* prmdpe 
an order for its taxation pursuant to 
Solicitors Act, s. S3 (c); — field: C., 
by taking over the conduct & control 
of the proceedings put an end to the 
general retainer, as be had a right to 
do, & the solr. was thereupon entitled 
to claim payment of his costs, &, in 
the ah‘?onoo of ** special ciroumstances,” 
to have a prcecipe order for taxation of 
his bill. — Re Savignac, [19281 4 
I), h. B, 433 ; 62 O. L. R. ,589.— CAN. 


PART VI, SECT. 5, SUB-SECT. 3.— 
B. (a). 


8g, Change of solicitor.] — Where a 
so!r.*s retainer to defend an action was 
terminated by the client by a change of 
solrs. before the trial & there had not 
been prior to the change snoh a break 
in the proceedings as to entitle the 
solr. to demand payment of hie bill 
without terminating the retainer, held 
that the month within which, under 
sect. 66 of Legal Profession Act, bills 
of costs may be referred to taxation 
did not begin to run until the change 
of solrs.— R^Legai. Profession Act, 

V. 

1 

CAN. 


Canadun Bank of uommerou 
ANNABLE, 119291 2 D. L. R. 372 ; 
W. W. R. 700 ; 23 S. L. R. 613. 


PART VI. SECT. 6, SUB-SECT. 3.— 

B. (0). 

1863 i. Right to order.)— Although 

7 


sect. 80 of Legal Professions Act, 
R.8.B.G., 1924, does not say that the 
person chargeable with a solr.^s bill 
may apply, after the expiration of one 
month, for a reference, yet from a 
reading thereof with sect. 81 it would 
appear that he has that right. An 
order under sect. 80 Is not, however, 
an order of course. — Re Miller, [1935J 
3 W. W. R. 08 ; 49 B. 0. R. 403.— -CAN. 


PART VI. SECT. 6, SUB-SECT. 3.— 

C. (c) i. 

1996 ii. .] — A solr.’s bill of costs 

was adjusted 8c settled & paid in the 
life-time of the client, on Nov, 20, 
1928. On Aug. 21, 1930. the widow 
Sc executrix of the client launched an 
appUoatlon for taxation of the bill : — 
Held : the application, not being made 
within a year from the date of pay- 
ment, as required by Solrs. Act, could 
not succeed. — Re Solicitor, [19811 
1 D. L. R. 315 ; 66 O. L. R. 201,— CAN. 


PART VI. SECT. 6, SUB-SECT. 8.— 

D. (f). 

2186 1. Whether special circumstance.] 
— Tht relationship of client & solr. is 
not of Itself a ** special clroumstance,** 
within Legal Profosalon Act, s. 68, for 
allowing the taxation of a bill of costs 
after the expiration of said month; 
but it is a oircumstance that should 
always be considered on an ^plication 
to allow such taxation.— Ife Legal 
Profession Act, Canadian Bank of 
OOMMBBOE 0. ANNABLE, [1929] 2 

D. L. R. 372 t 1 W. W. E, 700 ; 23 
9. L. E. 613.— CAN. 



Cases 2145—2905. English and Emfibe Digest Supplement. 


2145. Add, Annotation : — Consd. Be Solicitors 
(1934), 60 T. L. R. 327. 

2149. Add. Annotation: — Consd. Be Solicitors 
(1934), 60 T. L. R. 327. 

2151a. .] — A solrs.* bill of costs having 

been paid with an express reservation of the 
right to ask for taxation : — Meld : in the cir- 
cumstances of the case, such a reservation 
amounted to a “ special circumstance ** within 
proviso to Solrs. Act, 1932 (c. 37), s. 66 (2), 
so as to justify the ct., in the exercise of its 
discretion, in making an order for taxation. — 
Be Solicitors (1934), 60 T. L. R. 327. 

2301, Add. Annotation : — Held. The Edison (No. 2), 
[1934] P. 115. 

2813. The case is the same as that following, 
No. 2314. 

2390. Add, Annotations : — Refd. White v. Altrin- 
cham Urban District Council, [1936] 2 K. B. 
138 ; British United Shoe Manufacturing 
Co. V. Holdfast Boots, Ltd., [1936] 3 All E. R. 
717. 


2423. Add, Annotations : — Consd. Pelsterv.Pelster 
& Samuel, [1936] 3 All E. R, 783. Refd. 
White V, Altrincham Urban District Council, 
[1936] 2 K. B. 138. 

2430. Add, Annotations : — Refd. WTiite v. Altrin- 
cham Urban District Council, [1936] 2 K. B. 
138 ; British United Shoe Manufacturing Co. 
V. Holdfast Boots, Ltd., [1936] 3 AU E. R. 
717 ; Pelster v, Pelster & Samuel, [1936] 3 
All E. R. 783. 

2466. Add, Annotation : — Consd. Be Taxation of 
Costs, Be Solicitor, [1936] 1 K. B. 623. 

2467a. .] — Be Taxation op Costs, 

Be Solicitor, No. 1563b, ante, 

2468, Add. Annotation : — Consd. Be Taxation of 
Costs, Be Solicitor, [1936] 1 K, B. 623. 

1 2498. Add, Annotation : — Consd. Be Taxation of 
Costs, Be Solicitor, [1936] 1 K. B. 523. 

2647. Add. Annotation : — Refd. Davis v. Symons, 
[1934] Ch. 442. 


Part VII.— Amount of 

2803. Add, Annotation: — Generally, Refd. Pelster* 
i;. Pelster & Samuel, [1936] 3 All E. R. 783. 

2807a. Junior counsel.] — Pltf.’s soh*. employed a 
Queen’s Counsel & a junior to oppose a 
motion for further time to answer. The ct. 
held that he was justified in so doing ; & 
ordered the taxing master, who had dis- 
allowed the fees of the junior counsel, to 
review his taxation. — Cooke v. Turner 
(1844), 12 Sim, 649 ; 69 B. R. 1282. 

2818a. Counsel attending Judge’s chambers.] — 
The Supreme Ct. Rules, Special Allowances, 


Costs Recoverable. 

r. 14, that “ as to counsel attending at judge’s 
chambers no costs thereof shall in any case 
be allowed unless the judge certifies it to be 
a proper case for counsel to attend ” applies 
to taxation of costs between solr. & client 
as well as between party & party . — Be 
Chapman (1882), 10 Q. B. D. 64 ; 62 L. J. 
Q. B. 76 ; 47 L. T. 426 ; 31 W. R. 266, C. A. 
2902. Add, Anyiotation : — Consd. Jackson v. Jack- 
son & Barwell, [1930] 2 All E. R. 1588. 

2905. Add, Annotation : — Refd. Jackson v. Jack- 
son & Barwell, [1936] 2 All E. R. 1588. 


PART VI. SHOT, 6, SUB-SECT. 9.— 
B. (c). 

sk. Dcniai of ret'Hner not disclosed .] — 
The fact that the client dlsputefl the 
retainer in toto need not he disclosed 
when a solr. obtains an ex parte order 
for the taxation of his costs. — Re 
Bakkrr & Skrinb, [1935] 1 W. W. R. 
761 ; 49 B. C. K. 479,— CAN. 

PART VI. SECT. 6, SUB-SECT. 10.— 
E. (a). 

si. To ascertain ** colds in the 
cowae.**]— M cLean v. Ratekin, 11928J 
3 W. W. R. 592.— CAN. 


PART VI. SECT. 6, SUB-SECT. 11.— 
D. fa). 

2371 V. .] — A taxing 

officer’s iiiling as to whether any 
particular it<^m should be allowed or 
excluded ought rarely to be interfered 
with on appeal, if it appears be under* 
stood the governing principle. — Cana- 
dian Educational Films, Ltd, & 

GOODAUT PICTUEES iNCOBrORAl’ED V, 

Horan & Nichols I^hkatres, Ltd. 
(1928), 39 B. C. R. 424.— CAN, 

2371 vi, .) — Noble v, 

Bromiley, [10281 2 D. L. R. 605 ; [1028] 
1 W. W. R. 899 ; 39 B. C. R. 618.— CAN. 


PART VI. SECT. 6, SUB-SECT. 11.— A. 


sj. Effect of r Terence hy court to costs 
as “ texed.**}— In the reasons for judg- 
ment heroin, by which deft, was 
declared entitled to a solr. *8 lien tor 
costs, the ct., due to a misconoeption, 
referred to the bill of costs in question 
as ** taxed.^’ The bill of costs was not. 


however, finally allowed Sc certified by 
the taxing officer until two months 
after the delivery of said reasons, 
Pltf. within 15 days after the giving 
of the certificate gave notice under 
rule 693 of an application to have the 
taxation reviewed by a judge in 
ohambors : — Held : said judgment of 
the ct. havii^ not yet been entered, 
use of the term “ taxed ” did not 
prevent pltf. from having the review 
of taxation pnxseeded mth. — Hoyal 
Bank of Canada v, Marb (No. 
[1930] 2 W. W. R, 215 ; 3 D, L. R. 
530 ; 1 W. W. R. 262 ; U S. L. R. 
340. 433.— CAN. 


PART VI. SECT, 6, SUB-SECT. 11.— B. 

e X, Jurisdiction of covsi to 

extend,] — Be Gent One, Ex p, Pratt 
(1927), 27 S. R, N. S. W. 48.— AUS. 


PART VI. SECT, 6, SUB-SECT. 11.— 
D. (b) U. 

2415 II. WhAher order made ,] — 
Though the ct. will be desirous of 
giving the greatest weight to the 
opinion of the taxing master, on a 
question of the quantum of oonnsel’s 
fees, upon an appeal It is the duty of 
the ct. to review that opinion, & if it 
think that the master has clearly made 
a mistake to rectify the mistake, & to 
give such decision as to It seems just. — 
Re Melbourne Pabeino Station, 
Ltd. (In Liquidation) (1929), V. L. R. 
6. — AUS. 

PART VI. SECT. 6, SUB-SECT. 12, 

2438 li. * To King*8 Bench judge--; 

From Surrogate Court judge.] — Re 
MoEaohen Estate (No. 2), [1933] 3 
W. W. R. 626.— CAN. 

PART Vll. SECT. 1. SUB-SECT. 1. 

sL Solicitor to executor — ** General 
counsel fee,**] — The practice which has 
been followed in Saskatohewan of 
allowing the solr. for an exor. a 
♦* general counsel fee ** In addition to 
the amount of his specific charges is 
without legal justlfloafion.— Re Robbieb 


Estate, Re Mott & Roeaier, [1928] 
3 D. L. R. 860 ; [1928] 2 W. W. R. 566. 

—CAN. 


PART VII. SECT. 1, SUB-SECT. 4.— 
B. (o). 

■m. Investigation of title — Of assignee 
oj equity of redemption — On extension of 
mortgage — Whether covered hy scale fee.] 
— It is a question whether acts are so 
sufficiently connected with the ex- 
tension of the mtge. as to be comprised 
within the scale foe for eficctlng such 
extension. The investigation of the 
title of the assignee of an equity of 
redemption is not so connected, Sc the 
costs of such investigation are not 
covered by the scale foe. — Re Russ 
(1927), 28 S. II. N. S. W. 7— AUS. 


PART VII. SECT, 2. SUB-SECT. 1.— 
B. (b). 

so. Attendances before registrar to 
settle judgment,}— M air v. Duncan 
Lumber Co., Ltd. (No, 2), [1928] 1 
W. W. R. 431 ; 30 B. C. R. 399.— CAN. 


PART VII. SECT, 2, SUB-SECT. 1.— 
B. (0). 

sa. Personal attendance abroad at 
taking evidence on commission.] — ^In a 
suit for dissolution of marriage in 
which W. acted as solr, for the peti- 
tioner, an order was made for the issue 
of a commission to take evidence In 
Java. W. warned petitioner that the 
costs of his personal attendance at 
Java might be disallowed on taxation, 
but he also wrongly advised her that 
it was necessaiT that he should attend 
personally ; — Held : the costs of ms 
attendance at Java were rlfbtly ms- 
oUowed on taxation between him & ms 
client. — Re Windbyeb, Fawl & Co., 
Bxp. IV)LBT (1831). 81 S. R. N. s. W. 
145 ; 48 N. 8. W. W, N. 71.— AUS. 
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Part VIII.— Solicitor’s Lien 


8028* Add, Aniwtution : — Retd. Clayton v, Clayton. 
[1930] 2 Ch. 12. 

3087. Add, Annotation : — Held. Mason v. Mason 
& Cottrell, [1933] P. 199. 

8195. Add, Annotation : — As to (1) Refd. Mason 
V, Mason & Cottrell, [1933] P. 199. 

3218. Add, Annotation : — Rofd. Mason v. Mason 
& Cottrell, [1933] P, 199. 

8302a. Successful appeal against receiving 

order.] — receiving order was made in a 
county ct., & upon appeal the Div. Ct. in 
Bkpcy. rescinded the receiving order, dis- 
missed the petition & ordered the petitioning 
creditors to pay the taxed costs of the appeal 
to the debtor or to his sob. The sob., 
haying taxed the costs at £41 5s. 7d., &; not 
being paid by the petitioning creditors, issued 
a writ of fi, fa, &; the Sheriff of Middle.sex 
levied execution. The execution was paid 
out, but the petitioning creditors obtained a 
garnishee order nisi on a judgment of the 
K. B. D, in respect of moneys due to them 
from the debtor. The sob. for the debtor 
thereupon applied to the ct. for a charging 


order for his costs ; — Held : the question 
was one of discretion, & the ct. would exercise 
its discretion by directing tliat the sob. 
should have a charging order on the moneys 
in the hands of the sheriff & the costs of this 
application. — Re Debtor (No. 29 of 1931), 
Wild v. Petitioning Creditors & Debtor 
(1934), 103 L. J. Ch. 303 ; 78 Sol, .To. 430 ; 
[1934] B. & C. 11, 54. 

' 3307a. Administration action — Interest of next-of- 
kin on intestacy.] — party to a probate 
action propounded several wUls of the 
deceased, being also interested as next-of-kin 
in the event of the intestacy of the deceased. 
The ct. pronounced for an intestacy & against 
the wills. On the application of sobs, who 
had conducted the litigation for the party 
propounding the wills, & had since been dis- 
charged, the ct. made an order declaring 
them entitled to a charge for their costs 
upon the interest of their client in the 
intestacy as upon “ property recovered or 
preserved through their instrumentality.’* — 
Kyde V, WaiTEj White v, Hyde, [1933] P. 
105 ; 149 L. T. 90 ; 77 Sol. Jo. 251 ; sub nom. 
Re White, 102 L. J. P. 71 ; 40 T. L. R. 325. 


PART vni. SECT. 2, SUB-SECT. 3. 

—A. 

sb. Whether extending to costs in- 
curred by English agent,] — The law 
agent of a co. who also acted as its 
secretary, was instnictod to expose for 
sale a property in England belonging 
to the 00 . For this inuTose he em- 
ployed English Bolrs., who in turn em- 
ployed auctioneers. The oo. wont 
into liquidation, & a petition was pre- 
sented by the liciuidator craving that 
the law agent should be ordained to 
deliver to him the titles of certain 
heritable properties belonging to the 
oo. The law agent maintained that 
he had a lion over the titles for his 
own account as law agent (wMch was 
admitted), & also for the accounts of 
the English solrs. & auctioneers, for 
which the English solrs. had intimated 
that they hold him personally liable : 
— Held : the lien of a law agent did 
not extend to accounts incurred on 
behalf of his cUent which he had not 
In fact paid & for which he was not 

e ersonally liable ; accordingly, the 
kw agent's claim to a lien in respect 
of the accounts of the English solrs. 
& auctioneers fell to be dismissed, in 
respect that there was no averment 
either that he had paid the accounts 
or that he was liable to par them. 

Opinion that the foot that the law 
agent, who was acting for a disclosed 
cQent, gave Hop instructions to the 
English solrs. (Hd not necessarily in- 
volve him in any personal liability for 
their aoooimt or for the account of the 
auctioneers employed by them. — 
Hoberts 1?. Snodgrass, [1932] S. C. 
(H. L.) 73.— SCOT. 

PART Vin. SECT. 2, SUB-SECT. 3.— B. 

so. For work done by English solicitors 
avxitioneers employed by solicitor ,] — 
The law agent of a co., who also acted 
as its secretary, was instructed to 
expose for sale a property in England 
boloni^ng to the co. For this purpose 
ho employed English solrs., who in 
turn employed auctioneers. The co. 
went into liquidation, & a petition was 
brought by the liquidator against the 
law agent for delivery of the titles of 
certain heritable properties belonging 
to the 00 . The law agent maintained 


that ho had a lien over the titles for 
his own account as law agent, which 
wjis admitted, & also for the jicooimts 
of the English solrs. & auctioneers, for 
which the English eolr. had intimated 
that they held him personally liable : — 
Held : the accounts of the English 
solrs. & auctioneers, having been pro- 
perly incurred by the resp. in the 
ordinary course of law agency, were 
covered by his lien.— K obehts (H. 
Stavelet) V, Snodqrabr, [1931] S. C. 
580,— SCOT. 

PARTVin. SECT. 2, SUB-SECT. 5.--E. 

sf. Jetton scitlcd,] oft. H<‘ttling an 
action with pltf. aJid* notification by 
self, for T>Itf, of a claim of lien for 
services, is liable to the solr. for his 
costs on a soli*. & client basis.-- * 
Queen’s Koyai^ Hotke. Ltd. v. 
Waits, [19371 1 D. L. 11. 7-1. -CAN. 

PART VIII. SECT. 3, SUB-SECT. 1. 

3070 iii. .1 — A solr, has, 

apai’t from any order of the ot., or any 
statute, a lien over any property re- 
covered or preserved, or the proceeds 
of any judgment, obtained for his client 
by the solr.’s exertions. The right of 
the solr. Is, in essence, a claim to the 
equitable interference of the ct. for the 
protection of the solr. The question 
of tho solr. *8 lion Is unaHoctcd by the 
Civil Procedure Code, & is still governed 
by the relevant principles of English 
law. — P rejmbuichdas Singh am a r. 
N. C. Bttral & Pynk (1934), I. L. K. 
61 Calc. 1905.— IND. 

sa. Rule in India.) — The rights of 
attorneys in India In regard to lien 
are the same os the rights of solrs. 
In England under the common law, 
except in so far as the latter have been 
modiflod by statute. — Damodau Das 
V, Morgan & Co. (1933), I. L. U. CO 
Cal. 1442.— IND. 

PART VIII. SECT. 3, SUB-SECT. 2.- A. 

sd. Sum paid- into court by defendant 
— Defendant successful in first, action — 
Unsuccessful in second action — Solicitor 
entitled to retainer for costs of first actwn, 
on mm paid in,\ — Rat v, Hou (1928), 
40 B. C. R. 438.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 4,— 
B. (a). 

3142 vii. .] — Tho ot. will exercise 

its equitable interference on behalf of a 
solr. to protect him from being deprived 
of his costs whore he has given tho 
opposite party or tho latter's solr. 
notice of hlB claim or where it is clearly 
made out that there has been collusion 
between the parties to cheat the solr. 
of his costs. — T erry v, MacDonald, 
[19351 1 W; W. R. 504 ; 2 D. L. R. 
812.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 6.— B. 

3192 iii. .] — Deft, was given 

costs against the three pltfs. One of 
pltfs. had recovered a judgment against 
deft, for a much lai’gor sum in a 
previous action to which the other two 
pltfs. were not parties, & claimed the 
right to set-oil deft.'s costs against 
that jndgrmont. Deft, argued that the 
set-off wsuxld defeat the lien of his solr. 
The ot. allowed the set-off, & an appeal 
from the order w'^as dismissed. — Inlay 
Hardwood Floor Co., Ltd. v. 
Diersskn, [1928] 2 D. L. R. 660; 
[1928] 1 W. W. R. 897 ; 39 B. C, R. 
514— CAN. 


PART VIII. SECT, 4, SUB-SECT. 2.— 
B. (a). 

p i. Jiasis of right — Sutvage .] — 

The principle of salvage Is the key to 
the construction of Legal Profesigrions 
Act, R. S. B. O., 3924, a, 104, which 
gives a solr. a charge on ifz a right of 
payment out of property " recovered 
or preserved " through his services. 
Claims for costs due solr. for defend- 
ing actions brought for personal , 
services, goods sold, & on a pro- 
missory note were held, therefore, not 
to cr .ne within said section ; but a 
claim with respect to a roochanio's 
lien action in which the lien was 
reduced was held to be vrithin it, — 
Miller v. Wollaston, [1929] 3 

D. L, R. 348 ; 2 W. W. R. 136 ; 41 
B. C. R. 345.— CAN. 

p ii. ,] — Re MtXlOEMAOK 3c 

Bbooost Metal Wares, Ltd., Re 
Mf.-MlLLAN, [19361 2 W. W. R. 509 ; 

4 D. L. R. 463.— CAN. 
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8815. Add. Annotation : — to (2) Refd. Morriss 
V. Baines & Co., [1933] 1 K. B. 510. 

8350a. Matrimonial suit — Wlfe^s costs unpaid — 
Bankruptcy of wife.] — A declaration that a 
solr. is entitled to a charging order for his 
costs under Solrs. Act, 1032 (c. 37), s. 69, is 
discretionary oh the part of the ct, & should 
not be made if the solr. has stood by while 
the fund sought to be chai^ged has been dealt 
with under circumstances which render it 
unjust that the interest of other parties should 
be iiostponed to the lien of the solr. Solrs. 
for a petitioning wife in a matrimonial suit 
obtained an order for the costs payable by 
resp. husband without obtaining payment 
from him. Petitioner became a bkpt. & the 
solrs. proved in the bkpey. as unsecured 
creditors of petitioner for the amo\mt of the 
costs ; the solrs. subsequently applied for a 
charging order on the amount of a legacy 
bequeathed to the husband in respect of 
which the Official Receiver in the bkpey. had 
already obtained a garnishee order : — Held : 
the discretion of the ct. to make the charging 


Part IX. — Solicitor’s 

3440a. Refusal of client to pay counsel — Payment 
by solicitor — Recovery from client.] — Where 
a solr. on his client’s instructions briefs 
counsel in an action & the counsel duly 
appears but after the trial the client refuses 
to i)ay coimsel’s fee, the solr. is entitled, on 
paying the fee himself, to recover it from the 


order should not be exercised (a) because the 
admission of the proof of the solrs., as un- 
secured creditors was inconsistent with the 
security which the charging order would 
afford ; (6) because the property involved 
in the legacy had not been recovered by the 
solrs., being stHl in the hands of the trustees 
of the will by which it was bequeathed ; & 
(c) because a charging order would create a 
new right of creditors in the bkpey., which 
did not exist at the date of the bkpey., 
contrary to Bkpey. Act, 1914 (c. 59), s. 7. — 
Hioas V, Higgs, [1934] P. 95 ; 103 L. J. P. 
44 ; 160 L. T. 616 ; 60 T. L. R. 318 ; 78 
Sol. Jo. 279. 

8861. Add. Annotation : — Refd. Newport v. 

Rougher, [1937] Ch. 214. 

3866. Add. Annotation : — Oonsd. Higgs v. Higgs, 
[1934] P. 96. 

3375. Add. Annotation : — Ah to (2) Refd. Millensted 
V. Grosvenor House (Park Lane), Ltd., [1937] 
1 K. B. 717. 


Remedies for Costs. 

client. — ^M kdlicott v. Emery (1933), 149 
L. T. 303 ; 49 T. L. R. 427 ; 77 Sol. Jo. 
389. 

3451a. .] — Horner V. Crew (1928), 72 Sol. Jo. 

103. 

8544a. .] — Hamilton v. Carter & Bell 

(1932), 173 L. T. Jo. 462, H. L. 


Part X. — Solicitors as Officers of the High Court 


8563a. .] — It was alleged that two of the 

solrs. in the main action had been guilty of 
msconduct, & application was made to the 
judge at the trial to order them to pay the 
costs personally. The judge directed that 
the matter should be brought before him on 
a later day. It was then contended that the 
judge had no jurisdiction, on the ground that, 
before judgment had been given, both solrs. 
had ceased to be sob’s, on the record. Objec- 
tion was also taken that the judge was not 
entitled to liear the application because no 
affidavits had been filed verifying the facts 
on which the application was based : — Held : 
(1) the ct.’s summary jurisdiction over a 


solr. does not cease merely because he ceases 
to be on the record ; (2) the summary juris- 
diction has not been impaired by the? Solrs. 
Act, 1932 (c. 37), s. 5 ; (3) the ju(^e had 
jurisdiction to deal with the application ; 
(4) it was a matter of discretion for the judge 
whether affidavits were required, & what 
form of procedure should have be<m followed. 
— ^Breneon V. Spiro, [1937] 2 All R. “R. 496 ; 
157 L. T. 265 ; 53 T. L. R. 667 ; 81 Sol. Jo. 
396, C. A. 

8655a. What must be shown.] — The ct. will not 
summarily order a solr. to deliver up a deed 
to his client unless it be clearly shown not 


PART Vlll. SECT. 4, SUB-SECT. 8. 

«f. Hetainer.J — The solr. waa held 
not to be entitled to a lien with respect 
to a claim for a certain sum which his 
client had agreed to pay bim, as a 
retainer, over Sc above his taxed costs. 
— He Crux. Bnfantb v. Enfants. 
119381 1 W. W. R. 93.— CAN. 


sk. Costa of administraUon of estate 
of deceased — As solicitor for executor — 
Executor debtor to esiate.Jt—Re Frasbr 
Estate, [1934] 3 W. W. R 222.— 
CAN. 


PART VIII. SECT. 4, SUB-SECT. 4.— D. 

k 1. .y^Seinble: It Is not In- 

cumbent upon a solr. to show that he 
cannot recover his costs from his client 
in order to entitle him to a charging 
order upon the Judgment which is for 


those partlctUaar costs. — Delta Fin- 
ance Co., Ltd. V. Byers, fl932] 1 
W. W, R. 827 ; 3 D. L. R. 189 ; 26 
Alta. L. B. 800.— CAN. 


PART VIII. SECT. 4« SUB-SECT. 6. 

sq. protection of lien tty declarcAory 
jtidfnaerd'-^uHsdietion of court, >— C as- 
sidy V. Stuart, [19281 S D. L. R. 879 ; 
62 O. L. R. 374.— CAN. 

PART IX. SECT. 1, SUB-SECT. 1. 

f Collusion hy d^endants to 

deprive soUcUor of costs .] — Bnfante v. 
Enfantb. [19321 I D. b, R, 788 ; 44 
B. C, R. 472.— CAN. 


PART IX. SECT. 1, SUB-SECT. 4.— A. 

St. After one memth from delivery of 
bill — Not applicable where amount 
1 on.] — ^Seot. 66 of Legal Proles- 


10 


sion Act. R. S. 3.. 1930 (which pro- 
vides that a barrister or solr. shall not 
commence an action tor the recovery 
of fees until one month alter a bill has 
been delivered to the party to be 
charged) does not apply to the case 
where the amount of the bill has been 
agreed upon. — MacMillbn v. Taylor. 
[19321 3 W. W. R. 264.— CAN. 

PART X. SECT. 8, SUB-SECT. 4.— 
B« (a). 

8656 I. Delivery up ordered.] — Not- 
withstanding the provisions of Legal 
Profession Practice Act. 1915, s. 8. 
the ct. still has power. In a proper case, 
to order a solr. to deliver up to his 
client or former client the latter s 
documents Sc papers which the solr. 
has in his possesion . — He Lono. 
£1929) V. L. R, 818; [1929] Argus 
L. Il 27X.— AU8. 
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o»ly that his solr. has no lien upon it, but 
that he is holding it for appct. alone, & as his 
solr . — Ex p. C 0 BEI.DICK (1883), 12 Q. B. D. 
149 ; 49 L. T. 741 ; 32 VV. R, 239, 0. A. 

3670« A dd. A nnotaiion : — Consd. Brendon v. Spiro, 
[1937] 2 All E. li. 49rt. 

3677a. Solicitors nominated by Insurer — Conduct- 
ing action for insured person.] — ^Where an 
action for damages for negligence arising 
out of an accident is conducted on deft.’s 
behah by his insurance co., & solrs* are 
nominatcid by the co, under a clause in the 
policy to that effect, the co. only act as deft.’s 
agents, & the solrs, are throughout soh*s. 
for deft. The soh‘s. are therefore bound, if 
requested so to do, to produce to their client 
all documents relating to the action in theii* 
possession, custody or control, either during 
the course of the action or after its (;onclusion, 
& the insurance co. has no right to object to 
the production of the documents. 

The ct. will, if necessary, make an order for 
|)roduction of the documents . — Re Crocker, 
Re Taxation of Costs, [1936] Ch. 696 ; 


Part XI. — Solicitors 

4177a. .] — In trespass by A. against B. for 

false imprisonment, B. pleaded that J. 
recovered a judgment against A. in the 
slieriffs* ct., London, that A. was summoned, 
&; appeared before the judge of that ct., who 
ordered the sum recovered to be paid by 
instalments, that the first instalment was 
demanded & not paid ; that the judge duly, 
by warrant under his hand & seal according 
to 8 9 Viet. 0 . 127, ordered the officer of the 

ct. to take A., & convey him to prison for 
forty days ; & that B. as the attorney of J. 
delivered the warrant to the officer, who 


[1936] 2 All E. B. 899 ; 105 L. J. Ch. 276 : 
156 L. T. 344 ; 62 T. L. K. 565 ; 80 Sol. Jo. 
486. 

Anvotaiion : Orooin r>, Orockf^r, 3 All K. R. 

841 . 

3684. Add. Annotation : — Refd* Clayton v, Clayton, 
[1030] 2 Ch. 12. 

3868. A dd. Annotation : — Consd. Brendon v, Spiro, 
[1937] 2 AJl E. K. 496. 

3874. Add. Annotations: — Apld. Kiissian & English 
Bank v. Baring Bras. Si Co., [1935] Ch. 120. 
Consd. Brendon v. Sx>iro, |]937j 2 All E- K. 
496. Refd. Waits v. Official Solicitor, [1936] 
1 All E. II. 249. 

3970. Add. Annotation : — Folld. Cooper v. Dum- 
mett (1930), 70 L. Jo. 394. 

8970a. .] — Cooper v. DtrMJvtE'rr (1930), 70 

L. Jo. 394 ; 170 L. T. Jo. 468 ; [1930] W. N. 
248. 

4056a. Solicitor not holding certificate.] — Re 

Rees, [1933] W. N. 194 ; 176 L. T. Jo. 88. 

4082. Add. Annotation : —Consd. Brendon v. Spiro, 
[1937] 2 All E. K. 49(3. 


and Third Persons. 

took A. Replication, that, by this order, it 
was not directed that A. should be com- 
mitted, modo et forma : — Held : deft., having 
acknowledged actual participation in the act 
of trespass, by pleading in confession & avoid- 
ance, could not protect himself, upon this 
issue, by showing that he had acted merely 
as the attorney of J. — Kinning v. Buchanan 
(1849), 8 C. B. 271 ; 7 Dow. & L. 169 ; 18 
L. J. 0. P. 332 ; 13 L. T. O. S. 546 ; 13 
.Tur. 812 ; 137 E. R. 613 ; svbsequent pro- 
ceedings (1850), 15 L. T. O. S. 305. 

Annotation : — Apld. Abley v. Daol (1850). 10 C. B. 62. 


Part XII. — Partnership between Solicitors. 

4204. Add. Annotation : — Refd. Parker v. Judkin, 4278. Add. Annotation : — Apld. Stoke Newington 
[1931] 1 Oh. 476. Borough Council v. Richards (1929), 46 

T. L. R. 650. 


Part XIII. — London and other Legal Agents. 


4354. Add. Annotation : — Refd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 61. 

4408a. Payment of account by solicitor — Sum 
including counsel’s fees — Fees unpaid by 


agent — ^Death of agent Insolvent — Rights of 
solicitor.] — County solrs. paid their London 
agent a sum of £671 19^^. la., the balance of an 
account due to him. The account included 
a sum of £399 19,9. in respect of counsels’ fees. 


PART X. SECT. 4, SUB-SECT. 8,— B. 

3073 li, .]^A solr. purporting 

to act for a non-03ds^g 
porBonaUy liable to pay tb© costs or the 
other party to the 

V, PATnsrB & Co. (1833), I. L. R. ,>8 
Born, 1. — IND. 

PART Xh SECT, 2. SUB-SECT. 8.— C. 

4174 11 , . 1 — <Jommitment ^ter a 

conviction subsequently 
error la illefiral. but a solr. who drafts the 
warrant is not u 

RochB V. Grant, 11935) 2 V. h. R. 


553 ; 8 M. P. R. 461 ; 68 Can. O. O. 
315.— CAN. 

PART XII. SECT. 1. 

sx. Sale of parinerehip — Custody of 
documents .! — Tenders were called for 
the sale of partnership assets Inoludiug 
goodwill. No oiler was recjeived for the 
goodwill other than an offer of £15 by 
S., whloh was not accepted ; but a solr. 
of standing intimated his willingness to 
make an offer therefor if the purchaser 
were entitled to the oustody of deeds & 
documents (subject to the right of the 

11 


ollonts) & to the possession of the books 
of aooount & record, papers, accounts, 
draft.;, copies of opinions, etc. The 
olrouinstances Indicated that the good- 
will was of little value. S. & S. moved 
for an order dissolving tlie Injunction 
on the ground that no sole of the good- 
will had taken placo : — Reid : ( 1 ) It 
is Illegal to sell the right to the 
custody of documents of clients hold 
by a firm of solrs. ; ( 2 ) under the cir- 
cumstances set out in the Judgment, S. 
8c S. wore not entitled to use G .*8 name. 
— Gray v. Sulppen & Stbwabt, (1935) 
N. Z. h. R. 35.— N.Z. 



Cases 4408a— 4567a. English and Empire Digest Supplemeitt. 


The London agent, who died insolvent, did 
not in fact pay the fees. The country eolrs. 
issued a summons in the administration action 
relating to the estate of deceased, by which 
they claimed a declaration that they were 
entitled to recover the sum of £390 1 9s. from 
the estate, or in the alternative a declaration 
that they were entitled to claim against the 
estate as creditors : — Held ; the country 


soirs. could not treat that sum as received by 
them on a trust to pay counsel, & therefore 
were not entitled to recover it in full from the 
estate of the deceased, but they were entitled 
to prove as creditors for it, less an admitted 
set-off, as money had & received . — Be Sandi- 
Foia>, Italo-Oanabian Cobpn., Ltd. v, 
Sandiford, [1934] Oh. 707 ; 103 L. J. Oh. 
301 ; 151 L. T. 569. 


Part XIV. — Discipline and 

4420. Add. Avnotation : — /Is to (\) Consd. Brendon 
V. Spiro, [1937] 2 All E. 11. 190. 

4437a. Misconduct while practising abroad — In- 
vestigation by coroner dc attorney of the 
court.] — Re Solicitor (1928), 72 Sol. Jo. 

670, B. 0. 

4515. Add. Annotation : — Refd. Grahame v, A.-G« | 
of Fiji, [1936] 2 All E. B. 992. 

4430. Add. Annotation : — Consd. Brendon r. Spiro» 
[1937] 2 All E. K. 496. 

4519. Add. Annotation : — Consd. Brendon t?. Spiro, 
[1937] 2 AU E. K. 196. 

4567a. Borrowing trust funds.]— Applt. was 

suspended from practice as a barrister & 

0 Rolr. of the Supreme Ot. of Fiji for pro- 
fessional misconduct. The case against 
applt. was twofold : — 

(1) On Aug. 25, 1923, the trustees of the 
estate of one 0., deceased, leased a poH/ion 
of the trust estate to one H. for a period of 
ten years from May 1, 1923, with an option 
to purchase the freehold for £4,000. Applt. 
was H.’s solr. at the date of the lease & for 
some time prior to it. On Jan. 1, 1926, 
aX)plt. became a partner with another solr., 

E., who acted for the 0. trustees, applt. 
continuing to act for H., but when either was 
absent from Fiji the partner remaining 
attended to the affairs of all the firm’s clients. 

The property leased to H. improved con- 
siderably in value, & in 1032 H. consulG^d 
applt. about the exercise of the option. On 
Nov. 2, 1932, n. exercised the option by a 
written notice to E. On Nov. 4, 1932, E. left 
Fiji <Sc did not return till Bee. 23, 1932. The 
terms of the purchase were thaf. of tlie pur- 
chase price £4,000, £1,350 were to be paid in 
cash, & the balance was to be secured by a 
mtge. at 6| per cent. H., being imable to 
provide the necessary funds, agreed to sell 
the property to applt. on, Nov. 8, 1932, in 
the terms of the sale to him by the C* trustees, 

& applt. agreed to employ H. as his com- 
mission agent for the sub-division & sale 
thereof. Applt., who had advanced moneys 
to H, on previous occasions, disclosed to E. 
that he was going to finance H. Ix) the extent 
of £1,350, but he did not disclose to E., the 


Removal from Roll. 

extent to which he was interested in the 
transaction. On Mar. 15, 1933, the estate 
was conveeyed to H. by the 0. trustees & 
H. executed the mtge. for the balance. The 
sum of £1,350 was paid by a cheque of applt. 
on his own account : — Held : the intention 
exorcise the option originated with H. 
& he solicited the assistance of applt. to enable 
him to cftrry out his intention. In those cir- 
cumstances, though it is most desirable that 
a solr. acting for a client in any transaction 
should not have a personal interest in that 
transaction without making full disclosni'e, 
there was no duty to the C. trustees on the 
part of applt., since lie had not instigated H. 
to exercise the option, to abstain from assist- 
ing his client H. to complete the purchase. 

(2) Tlie Public Trustee, as custodian tiustoe 
of the estate of one, V., appointed apiilt. 
inanaging trustee of that estate on Bee. 22, 
1931. On Sept. 6, 1933, applt,, as solr. for 
H., had sent a written notice to E. that/ the 
amount outstanding on the mtge. by H. to 
the 0. trustees would be paid off on Bees. 15, 
1933, & on that day applt. advanced to B. 
the aniount necessary to obtain the transfer 
of the mtge., using the funds of the V. estate 
to repay himself the amount advanced. It 
w^as established that when applt. gave notice 
on Sept. 6, 1933, he intended so io use the 
V, trust funds, Sc it was admitted that 
.applt. did not at any time disclose to the 
Public Trustee his interest in the trans- 
action. On Bee. 18, 1938, the mtge. was 
translciTed to applt. as managing trustee 
for the V. estate, the interest being per 
cent, per annum, the mtgor. to give 3 months 
prior notice in writing to repay the principal 
or any part of it. On Jan. 8, 1934, as man- 
aging trustee of the V. estate, applt. made an 
agreement with H. altering the terms of the 
mtge,, agreeing tluit the beneficiaries for whom 
he was trustee should be paid only 64 per 
cent, interest, Sc that the mtgor, could pay 
off at any time without prior notice to the 
mtgee. ; — HeM : in using the V. funds applt. 
was in fact lending trust money to himself 
& thereby committed a serious broach of 
trust. This j(n itself was not necessarily 
sufiQcient to constitute professional miscon- 


PART XIV. SECT. 1, SUB-SECT. 6. 

si* Dispute,^ a$ to terms of eoniraet — 
Powers of Law Society.] — It Is not the 

E roper fimctlon of the Benchers of the 
law Society to assume the Juris- 
diction ot the cts. in determining 
questions of contract where a solr. is 
interested as a party. When on the 
hearing: of a complaint against a solr. 


for not paying over moneys alleged 
to belong to a client, the discipline 
committee becomes aware that a 
question of the terms of a contract is 
involved, as to which there Is a dispute 
of fact, its proper course is to direct 
the oomplainant to take such action 
in the ots. as he may be advised. — 
Re A Solicitor, [1932J 2 W. W. R. 
122.— CAN. 
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PART XIV. SEOT.^2, SUB-SECT. 2. 


sm. Gross neffliffenoe.] — ^NegUgenoe, 
even though gross, on the part of a 
solr, in conducting an action does not 
of Itself amount to ** professional mls- 
oondnot or conduct unbecoming a 
barrister or solr." within sect. 46 of 
Legal Profession Act, R. S. S.. 1930.— 



Vol. XUL— Solicitors. Cases 4667a— 46fl0a. 


duct, but in agreeing to the alteration of the 
terms of the mtge., applt. was considering 
his own interests in preference to, & to 
the detriment of, the interests of the bene- 
ficiaries & was guilty of professional mis- 
conduct. — G rahame V. A.-G. OF Fiji, [1936] 
2 All E. R. 992, P. 0. 

46d6a. Application to court — Necessity for appear- 
ance by counsel.] — An application for a rule 
requiring an attorney to answer the matters 
of an afndavit must be made by a gentleman 
at the bar . — Ex p. Prrr (1834), 6 B. & Ad. 
1077 ; 2 Dowl. 439 ; 110 E. R. 1091 ; 
nom. Re , 3 Nev. & M. K. B. 666. 


4686b. 


Solrs. Act, 1888 (c. 65), s. 13, 


by which an application to strike the name 
of a solr. off the rolls, or to require him to 
answer allegations contained in an affidavit, 
is to be heard by a committee of the In- 
corporated Law Society, who are to embody 
their findings in the form of a report to the 
High Ct. of Justice, provides that any 
person, who but for the Act would have been 
entitled to apply to the ct. to strike a solr. 
off the rolls, or to require him to answer 
allegations contained in an affidavit, shaU 
still be entitled so to apply “ shall be 
entitled to be heard, if the society brings the 
report of the committee before the ct.** 
Reid : such an appct. could not be heard in 
person, but must appear by coimsel. — R>e 
A SouciTOB, [1903] 2 K. B. 206 ; 72 L. J. 
K. B. 643 ; 89 L. T. 118 ; 61 W. R. 661 ; 
19 T. L. R. 663 ; 47 Sol. Jo. 603, C. A. 

4651a. Right of applicant to appear in person.]— 
Re Two Solicitors, [1937] 4 All E. R. 451 ; 
T. L. R. 161, 0. A. 


54 


lie SoLicrrOR, [10351 3 W. W. 11. 428 ; 

5 F, L. J. (Can.) 220 ; [1036] 1 D, L. li. 
368,— CAN. 

PART XIV. SECT. 2, SUB-SECT. 6. 

sn. Providing sliam bail ,] — B., wUo 
was in custody upon a criminal olmrKC, 
retained H. as his solr. Ball was fixed 
in one surety at fifty pounds. H. 
obtained fifty pounds from B., attended 
at the Central Police Ot. with one P., 

6 paid in that amount in P.’s nanie. 
P. then wont surety for B, : — Held : 
H. had been a party to providing sham 
bail, & he should, be suspenaed from 
practice for a period of six months, 
lie SoLTorroB, Ex p, Inoorpoiiatjsd 
Law Institute op New South Wal]^ 
(1935), 52 N. S. W. W. N. 182.— AUS. 

PART XIV. SECT. 2, SUB-SECT. 8. 

so. Assvfting director to obtain undm 
preference.}— A practltionor, while act- 
ing as a solr., was knowingly party to 
a sohemo whereby I., a direowr, who 
was an unsecured creditor of a co., 
obtained an unduo prrforenoe over the 
assets of the oo. The scheme was 
carried through by B.» a p^y to the 
scheme, purporting to lend money to 
the CO. Sl securing a debenture to him- 
self for the loon. The “ loan ” was 
arranged by 1., the director, obtaining 
from*Se w.’s bank, a bank choaue 
drawn on tUc co.’s account, whlob 
choQue was paid to tbo credit of B. s 
account at another Bank. The 


4657 a. From “ findings No order made*]— 

A complaint was made on behalf of the Law 
Society to the disciplinary committee ap- 
pointed under Solrs. Act^ 1932 (c. 37), s. 4, 
a.R Tfing that a solr. might be required to 
answer allegations contained in an affidavit. 
After hearing evidence the committee pro- 
mulgated their “ findings & order,*’ petting 
out their findings of fact & ending with the 
words “ while not finding any professional 
misoonduct the committee make no order as 
to costs.*’ The complainant, on belialf of 
the Law Society, appealed ; — Held : on a 
preliminary objection by resp., no appeM lay 
except from an “ order ’* of the committee. 
There was no appeal from the “ findings ” 
with which the order was required to be 
prefaced, & the committee had made no 
order. But even if the finding that there 
was no professional misconduct did amount 
(as the ct. held tlmt it did not) to an order 
dismissing the complaint, the words of Solrs. 
Act, 1932 (c. 37), s. 8, giving a right of appeal 
to appct. were not so definite as to ovemdo 
the long-established principle that there could 
be no appeal against an acquittal. The right 
contemplated by the sect, must be limited to 
cases where an order, which appct. deemed 
inadequate, had been made against the solr.-— 
Re A SoLioiTOR, [1934] 2 K. B. 463 ; 152 
L. T. 22 ; 50 T. L. R. 561 ; 78 Sol. Jo. 587 ; 
sub nom. Re A Solicitor, Ex p. Law Society, 
103 ].. J. K. B. 719, D. 0. 

4657b. From order amounting to acquittal.] — 

Re A SouciTOH, No. 4657a, ante. 

4660a. Extension of time to appeal — Application 
imder R. S. C., Ord. 59, r. 16— When granted^ 
— Re A Solicitor (1929), 73 Sol. Jo. 191, D. 0. 


amount ‘ of tbo choquo thus paid in, 
except a nogltoble sum, was im- 
mediately withdrawn by B. by cheque, 
& this cheque was paid to the crouit 
of the co.’s account. A docutnout 
purporting to be a transfer of the 
debentuTO from B. to 1. was prcpoi^od 
in anticipation of the debenture being 
cfiven, W’bich fuminhod evidence that 
the practitioner know that the nioney 
lout to the co. was not B.’s but 1. s 
money. The co. went into liquidation 
within six months of the giving of this 
debenture. The practitioner did not 
disclose to the liquidators the ciremn- 
stances under which the debenture 
bad been given: — .• guilty of 
unprofessional conduct . — Ue 1 kacti- 
TlONER OP THE SUPBEME COUIIT, jlHiSUJ 

S. A, S. n. 142.— AUS. 

PART XIV, SECT. 2, SUB-SECT. 9. 

sr. Issuing valueless cliques .] — Where 
a practitioner had drawn & passed to 
pemons not clients of his flovoral 
Valueless cheques without any reason- 
able expectation that they wo^d bo 
mot on presentation. Sc had not paid 
theamoimts for which they were dmwn , 
^Held: he had been guilty of im- 
professlonal conduct, & ^bo^d be 
struck off the mils-— R. (No. 2), 
[19271 S. A. S. R. 448.— AUS. 

St. Failing to have trust amount 
audUed.]—U.» a solr., was tiOnvi^d 
& fined for failing to have his triwt 
account audited as required by the 


regulations under Law Practitioners 
Amendment Act, 1913. A subse- 
quent audit proved that the account 
was in order & correct : — Held : not- 
wlthstondhig the conviction & fine & 
the fact that the solr.’s trust account 
was subsequently found to bo coirwt, 
his neglect to have same audited 
amf)nnted to professional misconduct 

S uite irrcppectivo of the ofleiico against 
ao regulations & of the punishment 
for that offence. & he shoifid be 
ordered to pay the Law 
of proceedings. — He M., [1930] N. Z. 
L. R. 285.— N.Z. 

PART XIV. SECT. 3, SUB-SECT. 4.— 

B. 

^ ,1— -The ot. cannot review a 

finding b> the Benchers that a so^. is 
unworthy to practise.— JRe 
SociETV OP vpPEii Canada & 
Wooj>s, [1935] 2 B. L. R. 557 ; O. R. 
234,' — CAN. 

PART XIV. SECT. 4, 

4682 ii. -3 — Where a solr. 

has been proved guilty of theft & his 
name has been removed from the wfis, 
the ot. wlU not, except in exceptional 
circumstances, permit him to have his 
name restored. — Ex p, Mauaulay 
fl929), 30 S. II. N. S. W. X93 ; 47 
N. S. W. W. N. 82.— AUS. 

Alandamus—TFhen ^ yarded. ]— 


Mahion V. Campbell, 
433 : 3 D. L. ll. 433. 


[1932] S. C. R. 
•CAN. 
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Cases 4726a— 4776. English and Empire Digest Supplement, 


Part XV. — Unqualified Persons 


4725a« Corporation.] — corporate body is 

not a “ person within Solicitors Act, 1932 
(c. 37), s. 46, — Law Society v. United Ser- 
vice Bureau, Ltd., [1934] 1 K. B. 343; 
103 L. J. K. B. 81 ; 160 L. T. 169 ; 98 J. P. 
33 ; 60 T. L, B, 77 ; 77 Sol. Jo, 816 ; 31 
L. Or, B. 436 ; 30 Oox. C. 0. 37, D. 0, 

-,] — See, novOf Solicitors Act, 1934 

(c. 45). 

4737a. Actlnir under power of attorney.] — An 
unqualiOed clerk purporting to act under a 


power ol attorney in the management of the 
practice of a eolr. who was abroad was held 
to be g^ty of a misdemeanour contempt 
of ct.. So was committed to prison for two 
months. — Thorpe (J. W.) (1932), 76 
Sol. Jo. 919. 

4775. After this case add 

Jurisdiction ol county court.]— Oouktt 
Courts, VoL XIII,, p. 665, No. 1122. 


PART XV. sect. 1. 

8W. Quebec Bar Ad, 1925 — Offence 
by convmerciaL eisBocUxticm,} — com- 
morciat asBocn.. the manager of which 
prooures appointment as Inspector in 
bkpcles., questions debtor & lodges 
criminal Informations, is gruUty of an 
oflonoe against Qiiobeo Bar Act, 1925. 
— ^Montubai. Bab t». BnrrER Business 
Bubbau of Montbbsal (1933), 60 
O. C. C. 306.— CAN. 

PART XV. SECT. 2, SUB-SECT, 1. 
sy. Leyal Profession Ad, R. S, A., 
1922, s. 46 — Right of assignee of debt 
to sttr.] — Held : that a person not 


enrolled who is the assignee of a debt 
under an asaigumcnt which compiles 
with the requirements of sect. 37 of 
Judicature Act, K. S. A., 1922, does 
not violate sect. 46 of above Act 
bv bringing an action on the debt in 
his own name, without the intervention 
of a soir., even though he gave no 
consideration for the assignment & 
has no beneficial interest In the re- 
covery of the debt & the sole motive 
for the assignment was to save the 
expense of solr.^s fees. — II. e. Cook, 
ri9311 3 W. W. H. 707 ; [1932] 1 

D. L. R. 89 ; 26 Alta. L. II. 156 ; 57 
C. C. C. 266.— CAN. 


PART XV. SECT._8. SUB-SECT. 2. 

4767 iv. .1 — Beld: as resps. 

had done a thixig which is usually 
done by a solr.. Sc hod done it In such 
a way as to lead to the reasonable 
inference that they were solrs., they 
had acted in contravention of s. 87 of 
the Imperial Acts Application Act, 
1022, 8. 87, Sc were therefore guilty of a 
contempt of the Supreme C)t. Sc 
punishable accordingly . — Be Bbrry Sc 
Gulmvkb, Ex p. Law Institui’E of 
Victoria, (1929) V. L. R. 224 j (1929] 
Argus L. R. 192.— AUS. 
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VoL XUL Comb ei-8S7. 


SPECIFIC PERFORMANCE. 
Part II. — Limits of Jurisdiction. 


61. Add. Anmtation ;^Refd. Grant v. Edmond- 
son (1930), 143 L. T. 749. 

105. Add. Annotation :-~~Refd. Re Sandwell Park 
Colliery Co., Field v. The Co., [1929] 1 Oh. 277. 

107. Add. Anfioiaiion : — ^Distd. Watson v. Davies, 
[1931] 1 Oh. 456. 

107ii, Acceptance by agent of purchaser sub- 

ject to ratification — ^Withdrawal by vendor 
before ratification.] — Pltf. was chairman of 
the board of management of a charity. 
Deft, wrote a letter to the board saying that 
he would sell certain property to the board 
for £6,500, At a full meeting of the board 
instructions were given to arrange for an 
inspection of the property by members of 
the board on a si>eciried date. A deputation, 
consisting of pltf. & twelve other members 
of the board, viewed the property & had an 
interview with the deft. The price of 
£6,500 was again mentioned, &; deft, was told 
that all the members of the board present 
had resolved to buy the property, & that they 
could carry tlie necessary resolution, & they 
purported to accept deft.'s offer subject to a 
formal meeting. The secretary of the charity 
stated that the deputation was not a quorum 
& could not act as a properly constituted 
board. On the next day deft, wrote to the 
secretary promising that the deeds of the 


property should be left to be inspected by 
the solr. to the charity, & that his own solr, 
would forward a form of contract ; & the 
secretary thereupon sent out a notice to 
members of the board of a special meeting 
to be held two days later “ to receive the 
report & recommendation of the deputation.” 
On the day of that meeting deft, telegraphed 
to the secretary cancelling all negotiations. 
The meeting, however, passed resolutions to 
ratify the deputation’s acceptance of deft.’s 
offer to sell for £6,600, & to instruct the solr. 
to the charity to require deft, to complete. 
In an action by pltf. on behalf of himself & 
of aU other members of the board for specific 
performance of an agreement to sell the 
property to the charity for £6,600 : — Held : 
(1) bn the facts the members of the deputa- 
tion did not warrant then* authority to bind 
the board, & that their acceptance of the 
deft.’s offer was subject to ratification by 
the board ; (2) where an offer is accepted 
by an agent subject to ratification by the 
principal there is no contract or contractual 
relation until ratification, & at any time 
before ratification the offer may be with- 
drawn. — WATSO^^ V. Davies, [1931] 1 Ch. 
455 ; 100 L. J. Ch. 87 ; 144 L. T. 645. 

160. Add. Annotation : — Refd. Hillas & Co. v. 
Arcos, Ltd. (1932), 147 L. T. 603. 


Part III. — Defences to Claim for Specific Performance. 

198. Add, Annotation: — ^Refd. De Tchihatchef v. 257. Add. Annotations: — Refd. Cotton v. Heyl, 
Salerni Coupling, Ltd., [1932] 1 Ch. 330. [1930] 1 Ch. 510 ; Re Williams, lUchards v. 


PART 1. 

1 viii. .] — ^Tho remedy of specific 

performance Is amongst those principles 
which are administered by cts. In 
Imlia by way of justice, equity & good 
conscience. — Gulap Hay GHtrroHUTiA 
V. Mahendba Nath Sheemany (1035), 
I. h. n. 14 Pat. 249.— IND. 


PART 11. SECT. 2. 

24 i. General rkile — Partial relief not 
piven ,! — A contract which Includes a 
provi^n for personal services to be 
rendered by one of the parties thoreto 
which is not separable from tho other 
terms of the contract is not a contract 
lor which specific performance can be 
dooi'eed. — Dbaoy v. Buunkr & Adams, 
[1933] 1 W. W. R. 398.— CAN. 


PART II. SECT. 6, SUB-SECT. 1, 

n. .] — The contract of 

lease or hii*e of personal sorrloe, owing 
to the personal character of the 
obligations which it contains, is not 
susceptible of a condemnation for 
specific performance : applt. could not 
physically be forced to keep resp. in 
its employ, nor could rosp. be physio^y 
oonsti^ned to remain in applt. s 
serrioe.— Dupn* Quarries,^ Ltd. v. 
Dupi«fc.tl984] S. O. li. 628 ; 4 D. L. R. 
618.— CAN. 


PART H. SECT. 5, SUB-SECT, 2. 
77 i, Smplopment as^ rmrmex^ 
Theairt ,] — ^In an action lor damages 
for wrongful ouster from a theatre 
property ; — Udd : the agreement 


under which pltf. claimed the right of 
possession was merely one of hirli\g 
& service, the remuneration being 
measured by reference to the profits 
of the theatre business; & therefoi*e 
pltf. was not entitled to specific per- 
formance of the amoment, & pltf.'s 
possession being only ancillary to the 
contract of service, any interest which 
he had in the property ended with the 
termination of the contract. — D owkdkv 
1). British Canadian Trust Co., [19321 
2 W. W. R. 001 ; 4 D. L. R, 97 ; 20 
Alta. L. R. 393 ; affd., [1983] S. C. R. 
115 ; 1 D. L. R. 481.— CAN. 

PART II. SECT. 8, SUB-SECT. 1. 

127 iv. .1 — Eamjt V. Rao 

Kishoresinoh (1929), L. K. 50 Ind. 
App. 280.— IND. 

PART III. SECT. 1, SUB-SECT. 1. 

191 iv. .] — Dofts. wore in 

business as land agents, Si were the 
aronts of Q, for the sale of certain lots. 
Pltf. made an otfer to defta. for the lots 
& paid them $100 as a deposit. There 
was nothing in writing, & the oral oiler 
& deposit were accepted by defts. 
subject to confirmation by O, Tho 
aifer was submitted to U., who notified 
defts. of his acceptance. Defts. then, 
without informing pltf., obtained from 
G. an agreement to sell to themselves, 
& paid Idm a portion of the purchase- 
money. They then refused to make 
the sale to pltf., & returned his $100 : — 
Held: there being, no oontraiCtual, 
fiduciary, or other relatlonsbip between 

Id 


pltf. & defts., pltf. was not entitled to 
any relief against them. — AttaiSTRONCr 
V. Babtedo (Sask.) (1913), 24 W. L. R. 
87 ; 4 W. W. R. 481 ; J1 D. L. R. 241. 

—CAN. 

191 V. OllEAGHAN ( J. D.) 

(3o., Ltd. V. Davidson, [1929] 3 

L). L. R. 146 ; revsp., [19281 3 D. L. R. 
632.— CAN. 

191 vi. Fawoett 1 ?. 

Fawcett (1935), 5 F. L. J. (Can.) 99. — 
CAN. 

sg. Lease execMted. bu (me party,] — 
A lease signed by the lessor &: a 
guarantor, hut not executed by tho 
lessee, is Incomplete, & Incapable of 
spoeific performance. — ^F ’awcett v. 
Tinoliijy, [1935] 4 D. L. R. 373 ; 10 
M. P. R. 170.— CAN. 


PART HI. SECT, 2, SUB-SECT. 2.— A. 


235 viii. .1 — An option 

given tho lessee of a hotel to pimihase 
lb w'ithln a year for $45,000, $15,000 
cash & ** the balance to be arranged ** : 
— Reid : unenforceable because incom- 
plete.— M cSormsy V. Murphy (B. o.), 
[1928] 4 D, L. R. 790 ; [1928] 3 

W, W. H. 589 ; affd. 9ab nom. Murphy 
V. McSorltcy & Prince Edward 
Hotklh, Ltd. — CAN. 

285 ix. .3 — Geary v, 

CLurroN Co., {19281 8 D. L. R. 64 ; 62 
O. L. R. 257.— CAN. 


285 X. .1— Cummins u* 

Cummins, 11934] 1 W. W. li. 806 ; 2 
D. L, R. 228 ; 41 Man, L. R. 607*— 
CAN. 
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WilHams, [1930] 2 Ch. 378; Blakey ». 
Pendlebury Property Trustees, [1931] 2 Ch. 
255 ; Re Gillott’s Settlement, Chattock v, 
Reid, [1934] 1 Oh. 97. 

282a. Agreement subject to model form of con- 
veyance specially prepared ** — Absence of 
model form.] — Where one or more of the 
material terms of an alleged contract cannot 
be determined, either by interpretation or 
as being of a kind which the law will supply, 
there is no contract, even though there has 
been an act of part performance, & the ct. 
can grant neither specific performance nor 
damages. 

Pltf. signed an agreement, in the form of 
a letter prepared on behalf of deft., to pur- 
(ihose certam premises subject to the con- 
ditions indorsed thereon, Ac to take the con- 
veyance “ in the model form of conveyance 
specially prepared for use in relation to the 
same. The conditions stated (iwfer alia) 
that the property sold was subject to restric- 
tions appearing in the model form, <fe that 
if the purchaser should not after notice 
withdraw any objection which the vendor 
could not or would not remove, the vendor 
might by notice in writing annul the agree- 

. raent. The premises were part of property 
conveyed to deft, by three conveyances, 
among others, dated respectively 1908, 1910 
& 1911. They were comprised in the 1908 
conveyance, & were part of what was known 
in deft. *8 agent’s office as block 4, other pai*ts 
of the property being there known as blocks 
with other numbers. Most of the property 
had come to deft, subject to restrictions 
against user for trade purposes. At the date 
of the agreement the restrictions were obsolete 
in regard to blocks 4, 7 & 9 ; but in all dealings 
with property comprised in those blocks deft, 
liad imposed like restrictions. No model form 
ha<l been prepared for use in dealings with 
block 4, & through a mistake of deft.’s 
agent, pltf. received one appropriate to 
block 8. Pltf. took possession before com- 
pletion, Ar soon raised the question of turning 
the premises into a shop. After long negotia- 
tions, during which the question of restrictions 
was thoroughly discussed, deft, refused per- 
mission, maintaining that, despite his agent’s 
mistake in sending the wrong model form, the 
restrictions agmnst trade ought to stand ; & 
a new draft conveyance, incorporating such 
restrictions, was prepared on his behalf. 
Pltf. refused to execute it, & sought by this 
action to enforce the original agreement 
subject only to restrictions in one of the 
schedules to the conveyance of 1908, & thus 


free from restrictions on trading : — Held : 
there was no enforceable contract, as by 
reason of the non-existence of the appropriate 
model form of conveyance there were missing 
from the original agreement material terms 
which the ct. could not supply, & also that 
damages could therefore not be a.sseBsed. — 
Stimson r. Gray, [1929] 1 Ch, 629 ; 98 
L. J. Ch. 315 ; 141 L. T. 456. 

285. Add, Annotation : — ^Refd. Stimson v. Gray, 
[1929] 1 Ch. 629. 

285a. .] — Stimson v. Gray, No. 282a, ante, 

314a. .] — Lansdown’s Lord Case {drea 

1786), cited in 16 Ves. at p. 310 ; 33 E. R. 
1002. 

Annotation : — Consd. Moody v, Walters (1809), 16 Ves. 283. 

398. Add, Annotation : — Retd. Dixon (J. J.) v, 
Taylor &; Cowells (trading as Pine-exx 
Liquid Ac Disinfectant Soap Co.) (1933), 50 
R. P. C. 405. 

399. Add. Annotation : — Refd. British Homo- 
])hone, Ltd. v, ICtmz & Crystallate Gramo- 
phone Record Manufacturing Co. (1935), 152 
L. T. 589. 

548. Add, Annotation : — Consd. Re Belcham & 
Cawley’s Contract, [1980] 1 Ch. 66. 

556. Add. Annotation : -Consd. (/unninglinin v. 
Shaekieton (1935), 79 Sol. Jo. 381. 

624. Add. Annotation : — Refd. Spollon &; Long's 

ContraeJs [19301 2 All E. H. 711. 

639. Add, Annotation : — Consd. Re Belcham & 
Cawley’s Contract. [1930] 1 Ch. 66. 

703. Add, Annotation .’—Refd. Curtis Moffat v, 
Wheeler. [1929] 2 Ch. 224. 

707a. Property subject to old closing order.] — 
On July 11, 1929, the purchaser bought 
Lot 2 at a sale by auction & paid a deposit. 
The particulars of sale described Lot 2 as an 
unrestricted freehold, practically an island 
block, with four frontages to Little Orford 
Street & three other streets in Chelsea, the 
block forming an excellent building site, 
when the existing buildings came into hand. 
On examining the vendors’ registered absolute 
title the purchaser found Entry 7 in the 
Cliarges Register stating in effect that on 
the transfer of Lot 2 & other property to 
the vendors on May 23, 1929, by mtgees. 
selling under their power of sale in a mtge. 
of Feb. 17, 1903, from Co. A., the former 
owners, the vendors by way of indemnity to 
the mtgees., but not further or otherwise 
covenanted to perform the obligati<fns of 
Co. A. under a deed of Dec. 23, 1905, made 
between Co. A. & the Chelsea Borough 


PART in. SECT. 2, SUB-SECT. 3.— B. 

b i. .] — Specific porformanco 

will be decreed apalnsi a vendor, not- 
withstanding a dispntye as to the 
quantity of land, especially whore 
there has been part porformantxj. — 
Daitpiiinee V. Dauphikke, (1936] 1 
J). L. K. 647 ; 10 M. P. B. 94 ; 6 
F. L. J. (Can.) 228.— -CAN. 

PART III. SECT. 2, SUB-SECT. 7. 

277 I. Term omitted from written 
ogreemeTit — Terms contained in parol 
agreement .] — In an action by a vendor 
for specific performance of an agree- 
ment lor the sale of farm lands deft, 
contended that the whole agreement 
was based upon the understanding 
that the farming equipment would be 
included in the sale although no express 


mention of it was made in the written 
agreement. Deft, or his tenant re- 
mained in possession of the equipment 
during the winter following the making 
of the agreement, without any sugges- 
tion being made by pltf. that deft, was 
not entitled to the equipment. In 
Mar. pltf. retook possession of the 
equipment Sc testified that he did so 
because deft, had defaulted in paying 
certain instalments : — Held : if the 
omission of express reference in the 
written^^i^mont to the equipment 

case was a proper one In which to apply 
sect. 13 (i) of BJng's Bench Act, which 
authorises ** the administration of 
justice in all oases in which there exists 
no adequate remedy at law,” Sc Justice 
could be done only by Toploolng the 
parties as nearly as possible In the 

16 


same position in which they wore 
before the agreement was reduced to 
wilting.—- McLeod v. Krv’Ako, (1930] 
3 W. W. 11. 601 ; revad., (1931) 3 
D. L. B. 282 ; 2 W. W. B. 27 ; 39 
Man. L. B. 465.— CAN. 

m I, .) — Specific performance 

refused of an agreement in writing for 
sale of a store where all the terras 
agreed upon were not Included in the 
agreement. — M ters v. Cook, [1932] 4 
M. P. R. 198.— CAN. 

PART III. SECT. 3, SUB-SECT. 1. 

287 viii. — .1— Action for 

specific performance of on oral agree- 
ment to sell land dismissed, no 
of part performance being established. 
— Warp v. 0*Lkart (1935), 10 

M. P. R. 63.— CAN, 
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Council & under a London County Council 
Order of Dec. 12, 1905. The deed of Dec. 23, 
1006, made in pursuance of a large building 
scheme by Co. A. provided for the stopping 
up (inter alia) of little Orford Street & for 
making certain new streets, including a new 
transverse street bisecting Lot. 2. The 
Borough Council were to obtain the necessary 
Closing Orders, & Co. A. were to lay out the 
new streets at their own expense. By their 
order of Dec. 12, 1005, the London County 
Council on the application of Co. A. sanc- 
tioned the new streets subject to certain 
conditions including a condition that Co. A. 
should covenant to lay them out, & on 
Dec. 21, 1905, Co. A. covenanted accordingly. 
On July 10, 1900, on the Borough Council’s 
application the justices made a Closing Order 
for IJttlo Orford Street. For financial & 
other reasons this part of Co. A.’s scheme had 
not yet been proceeded with. Little Orford 
Street was still open ; it was in fact repaired 
by the Borough Council ; <& at the date of 
the contract neither the vendors nor the 
purchaser knew of the Closing Order’s 
existence. On discovering Entry 7 the pur- 
chaser required the vendors to delete it from 
the Register & to obtain a release of the 
obligations, &, on their refusal, he issued a 
vendor & purchaser summons for a declara- 
tion that a good title was not shown. On 
subsequently discovering the Closing Order 
he discontinued the summons & brought this 
action claiming a declaration that he was 
entitled to repudiate the contract, damages 
for breach, & return of the deposit. The 
vendors denied any broach & counterclaimed 
for specific performance: — Held: (1) the 
twenty-four years’ old Closing Order did not 
affect the title, but, if & so far as it was 


inconsistent with the particulars, me^ly 
raised a case of innocent misrepresentation, 
on which the purchaser could neither re- 
pudiate the contract nor recover damages, 
his only remedy being to resist ^ecitic 
performance. Therefore, the purchaser s 
action failed ; (2) on the vendors’ coimter- 
claim for specific performance that there was 
in fact no misrepresentation in the par- 
ticulars, as the word “ street ” even in 
London did not necessarily mean a public 
highway. There was therefore no ground 
for refusing specific performance. — Barnes 
V. Cadoqan Developments, Ltd., [1930] • 
1 Ch. 479; 99 L. J. Oh. 274; 142 L. T. 
620. 

707b. Property represented as bounded by “ street ” 
—Whether confined to public highway.]— 
Barnes v. Cadogan Developments, IjTD., 
No. 707a, ante, 

709. Add, Annotation: — Consd. Floxman v, Cor- 
bett, [1930] I Ch. 672. 

727. Add, Annotation : — Refd. Sennott v, Ileudoll 
(1931), 79 L. .To. 9cS. 

730. Add. Annotation Refd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 358. 

768. Add, Annotations Consd. Rc Sandwell Park 
Colliery Co., Field The Co., [1929] 1 Oh. 
277 ; Lock v, BeU, [1931] 1 Ch. 35. 

773. Add, Annotation Consd. I..ock v. Boll, 
[1931] 1 Ch. 35. 

801. Add, Annotation : — Refd. Hyman t;. Hyman, 
[1929] A. 0. 601. 

812. Add, Annotation: — Generally, Refd. 

Ooltransport Gr.m.b.H. v, Drewry, [1933] 1 
K. B. 753. 

829. 'Add. Annotation :--Consd. Grant v. Derwent 
(1928), 140 L. T. 330. 


Part IV. — Particular Contracts. 

961. Add. Annotation .—Consd. Rf Franklin & Swathling’s Arbn., [1029] 1 Ch. 238. 


PART III. SECT. 13, SUB-SECT. 2. 

p i, jRcssale hy plaintiff 

under condHicrns inconsistAint with eerm- 
pleiion of (trigival coniracL] — New 
South Wales Public TnusTEE r. 
Gavel (11)27). 10 C. L. R. ICU.—AUS, 

PART III. SECT. 15, SUB SECT. 1. 

q 1 . jjxnd of deceased irUeeiatc — 

Administratrix without pov)^ of 
B. died in 1920, leaving a \yidow & four 
chUdren; letterB of administration 
were granted to the widow. Pltf. 
made an oiler for land which B. had 
owned. At thij time the two younger 
children were In 1927 the 

widow signed a document by which 
she agreed to sell certain mt^h land 
“ owned by & belonging to the estate 
of my late husband :—ncld. m 
1027 no marsh laud 
estate of B. for what had been ms 
under Devolution of 
vested in defts., & as 
the widow had I It 

Brown v. Barber, 11929] 2D. L. R. 
391 ; 03 O. L, U. 512,— CAN. 

PART III. SECT. 16, SUB-SECT. 8. 

Id. Agresment for 

vremUee-^SuhsequerU t 

Summers v. Oockb, 119281 A. L. R. 
107 ; 40 C. L. B. 321.— AUS. 


PART IV. SECT. 26. 

bI, Agreement for possession dt devise 
or conveyance in return for services. ]■— 
Under an oral agreement between pltl. 
8z defts. the latter were to have ex- 
clusive possession of a parcel of pltf. s 
land In return for personal .scrvicea 
to he rendered by them to her during 
her lifetime or untfl she sold or disposed 
of her adjoining nropei-ty. & she a^o 
agreed to leave them said paivel by 
her will or. In the event of the sale of 
the adjoining property & ^1^® 
of her residence therefrom, to convoy 
it to them. Defts. took up their 
residonc’e on the land & built a house 
& other Improvements thereon reter- 
able only to said agreement. J itr. 
brought an action to lecover posses- 
8ion7& defts. cOuntorolalmed for specihe 
performance. The 

action & declared that defts. were 
entitled to speoiflo perfor^nco oRjhe 
death uf pltf. or «Pon her removinB 
from the neighbourhood 77cW . t'R 
appeal, the cUamissal ot the 
ought to ho sustained, but the d^reo 
ofspccino performance wi^ 

Ltellu. Cormack, fl028J 4 U* L* B- 
902 ; (19281 3 W. W. R. 284.^ — CAN, 

8g. Coniraet to take supply of gas,}-^ 
Under a contract between deft, city 
& a CO. to whose rights thereunder 
pltf. CO. was held to have 
thft oitv agreed to penult the co, to 
oonneot gas wells, which the co, agreed 


to driU by a certain date, with the city s 
main & then to withdraw from the 
main for Ite own use a certain per- 
centage of the gas thus added to the 
SUTlDly* 'X’ll© 00« not llftVlIljJ 
prJccedecFlo drEl, the city notified It 
that the city would not 
part of the contract after a date speci- 
fied, which was prior to that to 
the contract was foimd on the trial to 
have been extended by agreement of 
the parties. The co. then sued for a 
declaration that the contract was a 
good & subsisting contract extending 
te sahl later date, which shotild be 
specifically performed by doit., A lor 
an extension of time In which to com- 
plete the well or wells, & for damages. 
Said later date had passed at the time 
of the trial .* alUioiigh the 

contract had been broken by the city , 
it was one with respect to whiem it was 
Impossible to decree specific por- 
forinanoe ; moreover, it was beyond 
the power of the ct. to extend the time, 
& since the Question whether the co. 
had really sustained any damage 
depended upon a Question which eou d 
not bo answered, vie., whether by said 
date the co. could or would have sunk 
the weU or wells & have found sufficient 
gas to Justify It in carrying it to the 
city’s main. pltf. could recover nominal 
damages only.— M ^alta Pottories, 
Ltd. e. Medicine Hat City, 119313 1 
W. W. R. 217,— CAN. 
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Part V. — Proceedings for Specific Performance.' 


990, Add. AnnotaUon: — Refd* Maybead t>. 
Hydra-uHc Hoist Co. (1931 ), 100 L. J. K. B. 369. 

1029. Add. Annotation: — Retd* Harrner v. Arm- 
strong, [1934] Ch. 65. 

1030. Add. Annotation : — Refd. llarmer v. Arm- | 
strong, [1034] Ob, 65. 

1109a. Purchaser In possession — Delay In com- 
pletion — ^Form of Judgment.] — ^Mutual In- 
VEST»ffiNT Society, Ltd, v. Johns, [1934] 
W. N. 59 ; 177 L. T. Jo. 240. 

1138. Add. Annotation : — Refd. Lever Bros., Ltd. 
V. Ben, [1931] 1 K. B. 667. 

1140. Add. Annotation : — Generally, Refd. Oxford 
Coipn. V. Oxford Electric Co. (1930), 94 J.P.80. 


1287. Add. Annotation : — ^Refd. Blay i?. Pollard 
& Morris, [1930] 1 K. B. 628. 

1865. Add. Annotation : — Consd. Be Belcbam & 
Gawley's Contract, [1930] 1 Ch. 66. 

1373. Add. AnnotaUon : — Consd. Be Buss & 
Brown's Contract, [1934] Ch. 34. 

1394. Add. Annotation : — Consd. Cunningham v. 
Shackleton (1936), 79 Sol. Jo. 881. 

1474. Add. Annotation : — Refd. Be Buss & Brown’s 
Contract, [1934] Ch. 34. 

1519a. On adjournment into court — Liability 

for costs of adjournment.] — Rampton v. 
Moiiusy [1928] W. N. 268 ; 66 L. Jo. 427. 


PART V. SECT. 2, 

a I. .] — Bitbkbll V. Watt & 

Hardingjs, fl928) 3 D. L. R. 506; 
U928] 2 W. W. R. 482.— CAN. 


PART V. SECT. 4, SUB-SECT. 2.— A. 

q i, Under Heal Property Act^ 

1900.] — The principle of Tasker v, 
SrmU. No. 1043, that in proceedings 
to enforce specific performance of a 
contract the parties to the contract 
are the necessary & sufficient parties 
to the action, & that where a third 
party sets up some equity against 
dealing with the land which is the 
subject-matter of a contract the 
purchaser cannot In a suit for epeciflo 
performance Join that third party, 
applies to land under the Real Property 
Act, 1900, as well as to land held under 
a common law title. — Thomson v. 
Richardson (1928), 29 S. R. N. S. W. 
221 ; 46 N. S. W. W. N. 77.~AUS. 


PART V. SECT. 6, SUB-SECT. 3.— -B, 
o i, WkeUier varied on 


i. I-— S mith v. Oborn, [1931] 2 
W. K. 817 ; 25 Alta. L. R. 549.— 

CAN. 


sc. Declaraiion of vendor's lien .) — 
Gleneaodigs, Ltd. v. Thomson, [1933] 
3 W. W. R. 159.-~CAN. 


PART V. SECT. 6, SUB-SECT. 4.— 
D. (b) Ui. 

1186 ii. .] — Where in a suit by 

the purchaser for speclflo performance 
of a sale of land, a decree was passed, 
directing an inquiry as to whether the 
vendor can make out a good title 
& If so, directing him to convey ; — 
Held : it is desirable to follow the 
English practice of including in the 
order directing the piincipal inquiry 
(i.e., as to whether a good title can be 
made) a secondary inquiry (i.e.. as to 
the time at which a good title was 
shown). — Harishanear Pad v. Sara- 
DAPRAflAD Das (1931), I. L. R. 59 CJalo, 
630.— IND. 


PART V. SECT. 6, SUB-SECT. 4.— E. 

sf. Extrinsic emdmcc of parcels .] — 
Daupuinee V. Dauphinek, [19301 1 
J). L. R. C47 ; 10 M. P. R. 94 ; 6 
F. L. J. (Can.) 228.— CAN. 

PART V. SECT. 6, SUB-SECT. 6. 

sh. Wlteiher court vtHU consider — 
Where claim to specific performance 
abando7ied.] — Levy v. Norton-Oul- 
DANE (1928). 28 S. R. N. S. W. 302 ; 
46 N. S. W. W. N. 61.— AUS. 

PART V. SECT. 6. SUB-SECT. 11. —A. 

sn. Amendment of claim — When 
alUmjed .] — Hama v. Sassoon (1928), 
L. R. 56 Ind. App. 360.— IND. 

PART V. SECT. S. SUB-SECT. 1. 

sp. By whom enforceable .] — A decree 
for specific performance operates in 
favour of both parties & a deft, is as 
much entitled to enforce it as pltf, — 
Herambaohandra Maitra V. .Tyotish- 
OHANDRA SiNGHA (1931), I. L. R. 59 
Calc. 501.— IND. 
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STATUTES. 

Part I. — In General. 


8a. Meaning of Act of Parliament— Act of 
Imperial ParliamentO—In 1800, by the Act 
of Union, 39 & 40 Geo. 3, c. 67, the two 
Parliaments were united, &“ thereafter the 
words “ some Act of Parliament ** mean an 
Act of Parliament of the United Kingdom. 
Now looking at the Lotteries Act, 1923 
(c. 60), it is clear to me that the words 
“ some Act of Parliament ” mean some Act 
of the Imperial Parliament. Although it is 
true that in 1922 an Act of the United 
Kingdom set up a Legislature for Ireland, 
that has not altered the meaning of the 
expression, “Act of Parliament “ in the Act 
of 1823, & it is impossible to say tliat an Act 
passed by the Irish Legislature is an “ Act 
of Parliament “ within Lotteries Act, 1823 


(c. 60), s. 41 (Slessbb, L.J.). — R. v. Regis- 
TBAB OF Joint Stock Companies, Ex p. 
More, [1931] 2 K. B. 197, 203 ; 100 L. J. 

K. B. 638 ; 145 L. T. 522 ; 95 J. P. 137 ; 47 
T. L. R. 383 ; 29 L. O. R. 452, C. A. 

15a, May contravene international law.] — ^Legis- 
lation of the Imperial Parliament, even in 
contravention of generally acknowledged 
principles of international law, is binding 
upon & must be enforced by the cts. of this 
country, for in these cts. the legislation of the 
Imperial Parliament cannot be challenged 
as ultra vires (per Ouii.). — Croft v , Dunphy, 
[193.S J A. C. 156 ; 102 I.. J. P. C. 6 ; 148 

L. T. 62 ; 48 T. L. R. 652 ; 18 Asp. M. L. C. 
370, P. C. 


Part II. — Classification and Framework. 


52, Add» Annotations : — Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533 ; Moon v. 
London County Council, Potteries Electric 
Traction Co. v. BaUey, [1931] A. C. 151. 

58* Add. Annotation: — Refd. R, v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

64a. .] — R. V. Hark, No. 634a, post. 

70. Add. Annotation: — Consd. Nison v. A.-G., 
[1930] 1 Ch. 506. 

— — One further point was taken 
upon the Superannuation Act, 1859 (c. 26), 
with which it is necessary to deal. The 
marginal notes of sect. 3 refer to “ existing 
rights & of sect, 12 to “ right.’* It was 
contended that these catchwords could be 
used to explain the meaning of sects, against 
which they appear. For my part I cannot 


allow this. As explained by Baggaliay, 
L,J., in A.-G. V. Great Eastern Ry. Co., 
No. 70, marginal notes are not a part of an 
Act of Parliament. The Houses of Parlia- 
ment have nothing to do with them, & I 
agi*ee with the learned Lords Justices in that 
case, Bramweix, James, & Baggaixay, 
that the cts, cannot look at them. Their 
imperfections, spoken of by Bramweix, L. J ., 
are Ulustra^ted by the note of sect. 9 of this 
Act (Lord Hanworth, M.R.). — Nixon v. 
A.-G., [1930] 1 Ch. 566, 593 ; 99 L. J. Ch. 259 ; 
143 L. T. 176 ; 46 T. L. R. 246, C. A. ; affd. 
on other grounds, [1931] A. C. 184, H. L, 

Add. Annoiaiion : — Refd. Intornational Ry. 
Co. V. Niagara Parks Commission, [1937] 3 
All E. R. 181. 


Part III. — Interpretation. 

184. Add. Annotation: — Consd. Edwards v. A.-G, 141. Add. Annotations: — Refd. R. v. Minister of 


for Canada (1929), 46 T. L. B. 4. 

135, Add. Annotations: — Consd, Assam Railways 
& Trading Co. v. 1. R. Comrs., [1935] A. C. 
445. Refd. Edwards v. A.-G. for Canada 
(1929), 40 T. L. R. 4. 

137. Add. Annotation : — As to (1) Refd, Himtoon 
Co. V. Kolynos (Incorporated), [1930] 1 Ch. 
528, 

189. Add. Annotation: — As to (1) Expld, & Dlstd. 
Minister of Health v. B., Ex p. Yaffe, [1931] 
A. C. 494, 


Transport, Ex p. TJpminster Services. Ltd., 
[1931] 1 K. B. 277 ; Krrington v. Minister of 
Health, [1935] 1 K. B. 249 ; Manchester City 
(BingAvay Airport) Compulsory Purchase 
Order, 1934 (1935), 153 L. T. 219 ; 

Offer V. Minister of Health, [1936] 1 K. B, 40 ; 
Don by & Sons, Ltd. v. Minister of Health, 
[1936J 1 K. B. 337 ; Marriott v. Minister of 
Plealth (1935), L. J. K. B. J25 ; Barratl- Vo. 
V. London, Midland & Scotfash, Jiondon dfc 
North Eastern & Great- Western Ry. Co.’s 
(1936), 24 Ry. & Can. Tr. Cas. 127 ; IjosIk* v. 


PART I. 

Sa 1. Meaning of Act of Parliameni.] 
— An Act of Parliament does not mean 
any proclamation or treaty. — Jitkn- 
BBANATH GHOSH V. CHIEF SECRETARY 
TO Benoal Government (1932), 
I. h. B. 00 (3alc. 304.-— IND. 

n I, ,] — The general rule that 

before a law or any regulation or bye- 
law having the force of a law can 
t^ome operative, it must be duly 
promulgated, must be read subiect 
to the quaimoations that the word 


“ law ” iu the rule must not be given 
too wide a connotation, &; that the 
enabling enactment must be looked to 
in order to see whether the necessity 
for promulgation Is or is not excluded. 
— Byers v. Chinn, [1928] App, D. 
322.— S, AF, 

PART 11. SECT, 2, SUB-SECT. 6. 

79 iii. .] — In the matter of inter- 

g retatJon of status, punctuation is not 
3 be deemed apart of the statute. — 
Niass Ahmap Khan v. Parshotam 

19 


Chandra (1931), I. L. B. 63 All. 374,— 

IND. 

PART 111. SECT. 1, SUB-SECT. 2.— B. 

126 lx. .] — Hdd : in interpreting 

a statute, reference cannot tie made to 
the debates in the Legislative Council, 
or the report of the Select Committee. — 
Gurdial Sinoh V, Sm Dabbar Sahib 
Amritsar (Centrax. Board Local 
Committee) (1928), I. L* R. 9 Lah, 
089.— IND. 
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London & North Eastern & London, Midland 
& ScoiiiBh Ky. Co.’s (1986), 24 Ky. &; Can. Tr. 
Oas. 182. 

142a, .1 — Housing Act, 1926 (c, 14), 

s. 40, which empowers the Minister of Health 
to make an order confirming, with or without 
modification, an improvement scheme made 
under the Act, & provides that “ the order of 
the Minister when made shall have effect as 
if enacted in this Act,” does not preclude the 
ct. from calling in question the order of the 
Minister where the scheme presented to him 
for confirmation is inconsistent with the 
provisions of the Act. — Minister of Health 
V. R., p, Yaffe, [1031] A. C. 494 ; 100 
L. J. K. B. 300 ; 47 T. L. R. 337 ; 76 Sol. Jo. 
232, H. L. 

Annolations : — Consd. i?c Bowman (19321.48 T. L. R. 351. 
Refd. H. r. IVlinlstcr of Health, Ex p, Purfleot Urban Dis- 
trict Connell (3 934), 104 L. J. K. B. 18 j R. v. West Md- 
land Traffic Area Licensing Authority, Ex p. Great 
Western lly. Co., 11935] 1 K. B. 449. 

143. Add.AyinoiaiiM^B Apld. Stumbles v.Whitley 
(1929), 46 T. L. R. 37. Gonsd. Assam Rail- 
ways Hz, Trading Co. v. T. R. Cortirs., [193,6] 

A.‘C. 41.6. 

151. Add» AnnoMion : — As (1) Consd. Edwards 

V. A.-G. for Canada (1929), 46 T. L. R. 4. 

205. Add. Amiotaiion : — Consd. Re Midland (Amal- 
gamated) District (Coal Mines) Scheme, 1030, 
Holliday Sons, Ltd. v. Executive Board 
(1934), 152 L. T. 212. 

222. Add. Annotation : — Refd. Boumemouth- 

Swanage Motor Road Sc Ferry Co. v. Blarvey 
& Sons, [1930] A. 0. 549. 

239. Add. Annotation : — ^Refd. Adamson v. A.-G. 
(1932), 102 L. J. K. B. 129. 

240a. ♦] — It is a fundamental principle in 

construing Acts of Parliament to give words 
their ordinary sense, if by that there arises no 
repugnancy or inconsistency (Lord Tomun). 
— Rc Jenkins, Jenkins v. Davies, [1931] 2 
Ch. 218 ; 100 L. J. Ch. 265 ; 145 L. T. 184 ; 
47 T. L. R. 379, C. A, 


253. Add. AnnotoHons : — Held. Doncaster v. Sud- 
low (R.) & Sons (1929), 22 B. W. 0. 0, 664; 
Morgan v. Amalgamated Anthracite Collieries, 
Ltd., Hutchings v. Amalgamated Anthracite 
ColUeries, Ltd. (No. 2) (1934), 27 B. W. O. C. 
313. 

255. Add. Annotation : — ^Apld. Swan v. Pure Ice 
Co., [1935] 2 K. B. 265. 

277. Add. AnnotoHons : — ^Apld* Be Jenkins, Jenkins 
V. Davies <1931), 100 L. J. Ch. 265. Consd. 
Barras v. Aberdeen Steam Trawling & Fishing 
Co., [1933] A. C. 402 ; Be Sassoon (1933), 49 
T. L. R. 407. Refd. Shaw v. Public Trustee 
(1929), 141 L. T. 465. 

289. Add. Annotations : — Consd. Re Sassoon, 1. R. 
Comrs. V. Raphael, Re Sassoon, I. R. Comrs. 
V. Ezra, [1933] Ch. 858. Refd. Leitch v. 
Emmott, [1029] 2 K. B. 236. 

322. Add. Annotation : — Reid* Stokes v. Jjifctlo, 
[1035J 1 K. B. 182. 

337. Add. Annotation : — Refd. Doncaster v. Sud- 
low (R.) & Sons (1929), 22 B. W. C. C. 564. 

340. Add. Anmtation : — As to (2) Refd. Barras v. 
Aberdeen Steam Trawling & Fishing Co., 
[1933] A. C. 402. 

342a, .] — The words ” charitable institution ” 

in any legislative Act should be given their 
technical legal sense, unless a contrary 
intention appears from the context. — Adam- 
son V. Melbourne & Metropolitan Board 
OF Works, [1929] A. C. 142 ; 98 L. J. P. C. 
20 ; 140 L. T. 107 ; 45 T. L. R. 3, P. C. 

350. Add. Annotation : — Consd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 

351. Add. Annotation : — Consd. West Midlands 
Joint EUectricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 169. 

359. Add. Annotation : — ^Apld. Re Bliicher (Prince) 
(1930), 47 T. L. R. 19. 

376. Add. Annotation : — Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 


PART III. SECT. 2, SUB-SECT. 2.— A. 

153 xxU. .] — In construing an 

Indian Act words should bo given tholr 
widest possible meaning oonslstont with 
the context unless there is something 
in the Act Itself to indicate that they 
are intended to be used in the artificial 
& technical sense which they have 
acanlred In English la w or In any other 
restricted sense. — HAjrr Rahimbux 
Asuan Kabim v. Centrax Bank of 
INPTA (1928).I.L. R..5n Calc. 367.— IND. 


153 xxiil. .] — The primary & 

exact meaning of the word “ adjoin- 
ing ** is conterminous, Sc where the 
word is used in a statute it should bo 
given that meaning tmless the con- 
text shows that it fs used in a looser 
sense as meaning near or neighbouring. 

lu Mtmiclpal Corporations Act, 1 920, 
8. 282, of New Zealand, which autho- 
rises a municipal council to contract 
with the local authority of any “ ad- 
joining district ” for the supply thereto 
of electricity, the context does not 
show that the word “ adjoining ” is 
not used in its exact Sc literal sense. 
The sect, therefore does not authorise 
the council of a borough bo to contract 
with the council of a neighbouring 
borough unless the boroughs are con- 
terminous. — New Plymouth Oobpn. 
V. Tabanaki Bleotrio-Poweb Board, 
[19331 A. O. 680* 102 L. J. P. C. 212; 
149 L. T. 694. P. 0.— N.Z. 


PART in. SECT, 2, SUB-SECT, 2.-0. 

267 xii. .1— R. v. OoFFBT (Out.), 

[1929] 1 D. L. It. 693 ; .51 Oon. Orim. 
Cas. lOO.-^CAN. 


PART III. SECT. 2, SUB-SECT. 2.— D. 

297 vU. .J— The ct. wiU not 

give to a statute an interpretation 
which results in a palpable injustice 
unless the legislature has manifested 
by express words an Intention to pro- 
duce that result. 8ucb an intention 
will not be Inferred from the use of 
merely general words .- — He The Excise 
Aci' (Man.), [1929| 4 D. L. Xi. 164 ; 2 
W. W. K. 353.— CAN. 

PART III. SECT. 2, SUB-SECT. 8. 

350 i. Words of stfd'uie clean — Oonse- 
qmncea md regarded.]- -Muanw v. 
WEST Vancottvek, [1937] 3 W. W. K. 
269.— CAN. 

869 iv. .V- Where the 

actual words of a statute afilord no 
guidance as to the intention of the 
legislature the ct. will conclude the 
legislature Intended an equitable & 
not an inequitable result. — BoitoHEKDS 
V. Rhodesia Chrome & Asbestos Oo., 
Ltd., [1930] App. D. 112.— S. AF. 


PART III. SECT. 2, SUB-SECT. 4.— A. 

376 xadi. .] — A lien Is not to be 

considered to be imposed without a 
plain doolaration of the intention of 
the legislature to Impose it, shown in 
clear Sc unambiguous language. — He 
Habdt, [1929] 1 D. L. B. 300; 63 
O, L. B. 246.— CAN. 

876 wdll. .1— Where the legis- 

lature has prohibited the making of a 
contract, Sc has expressly provided, or, 

90 


having regard to the language in which 
the Act is couched, has manifested its 
intention, that the contract should be 
void for all purposes, such contract is 
utterly null & void. — M urhhidabad 
Nawab V. Bilas Roy Cnou»nuBi 
(1928), L L. R. .56 Calc. 252.— IND. 


376 xxiv. ,] — Where a special 

Act of the Dominion Legislature has 
authorised the construction of a bridge 
carrying a railway over a navigable 
channel “so as not to Interfere with 
navigation,** & has incorporated the 
Railway Act, an order made by the 
Hallway Board under soot, 268 of that 
Act. which empowers the Board to 
authorise the oonstructlon of a bridge 
over navigable waters according to 
plans approved by the Govomor in 
Council, affords no defence to a claim 
in respect of damage caused to a ship 
by reason of the bridge constructed 
being a substantial Jnterfeience with 
navigation Sc therefore a public 
nuisance. The protection of the public 
right of navigation boiug dealt with 
both in the special Act & ,ln the general 
Act, the express provision of the 
special Act. overrittes those of the 
general Act, both having regard to 
sect. 3 of the Hallway Act « apart 
therefrom.— Edbana S.S. v. Bubbabd 
Inlet Tunnel Sc Bridge Co., [19311 
A. O. 800 ; 100 L. J. P. C. 68 ; 144 
L. T. 656, P. O.— CAN, 


876 XXV. — If the language of 

a section of a statute Is such that in 
order to give a meanlag to the section 
It must he completely altered or so 
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894* Add, Annotation : — Refd* Huntoon Oo, v, 
Kolynos (Incorporated), [1930] 1 Ch. 628. 

400. Add, A7inotation: — As to (1) Refd. Moore v, 
Twcedale, [1935] 2 K. B. 163. 

413. Add, Annotation : — Refd. Altrincliam Blectric 
Supply, Ltd. V, Sale Urban District Council 
(1936), 164 L. T. 379. 

447a. -.] — ^On a question of the true con- 

struction of an Incoioe Tax Act a report of a 
Royal Coiriniission coniaiuing certain recom- 
mendations : — Held : not admissible to show 
the purpose or object of the Legislatun^ in 
passing the Act, although it appeared iio 
adopt the recommendations. — Assaai Rail- 
ways & Tuading Co., Ltd. v. Inland 
Revenue Comrs., (19351 A. C. 445 ; 103 

L. J. K. B. 683 ; 152 L. T. 26 ; 50 T. L. R. 
540 ; 18 Tax Cas. 609, H. L. 

4,48a. -- — .] — Held : Merchant Shipping 

(International Labour Conventions) Act, 
1925 (c. 42), s. 1, being unambiguous, it was 
not permissible to refer to the preamble of 
the Act or to the draft convention to which 
the Act was intended to give effect in order 
to give the section a meaning other than its 
natural meaning. — Ellerman Lines, Ltd. 
V, MmuiAY, White Star Line op Royal & 
United States Mail Steamers Oceanic 
Steam Navigation Co., Ltd. v. Oomerford, 
[1931] A. C. 126 ; 36 Com. Cas. 159 ; auh 
nom. The Croxteth Hall. The Celtic, 
100 L. J. P. 26 ; 144 L. T. 441 ; 47 T. L, R. 
147 ; 18 Asp. M. L. C. 184, H. L. 

Annoiaiion : — Reid, llarraa r. Aberdeen Steam Trawling & 
Fisliing Co., [1033] A. C. 402. 

460. Add. Annotation : — Consd. Barras v, Aber- 
deen Steam Trawling & Fishing Co., [1933] 
A. 0. 402, 

464. Add, Annotations : — Consd. Assam Railways 
& Trading Co. v, I. R. Comrs., [1935] A. C, 
445. Refd. lluntoon Co, v, Kolynos (Incor- 
porated), [1930J 1 Ch. 528. 

467* Add, Annotation : — Refd. Green Stai’ Shipping 
Co. V, London Assurance (1931), 145 L. T. 160. 

492. Add, Annotation Apld. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 


497. Add, Annotation : — Refd. Allen v. Whitehead 
(1929), 46 T. L. R. 655. 

603. Add, Annotation : — ^Refd. EUerman Lines, 
Ltd. V, Murray, White Star Line of Royal 
& United States Mail Steamers Oceanic 
Steam Navigation Co. v, Comerford, [1931] 
A. C. 126. 

516. Add, Annotation : — Refd. Foscolo Mango & 
Co. V. Stag Line, Ltd., [1931] 2 K. B. 48. 

518. Add, Annotation : — Refd. Kilbane v, White- 
haven Colliery Co. (1933), 26 B. W, C. C. 
76. 

542. Add, Annotation : — ^Refd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 

543. Add, A^inotations : — Refd. The Croxteth 
Hall, The Celtic, [1930] P. 197 ; Bottomley v. 
West Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 

545a. .] — Bottomley v. West Derby 

Assessment Committee, Mersjsy Docks & 
Harbour Board v. West Derby Assess- 
ment Committee, Bottomley v, Mersey 
Docks & Harbour Board, Bottomley 
Liverpool Grain Storage & Transit Co., 
Ltd., No. 764a, post. 

569. Add, Annotatiom : — Consd. The Croxteth 
Hall. The Celtic, [1930] P, 197 ; Birmingham 
Corpn. V, Barnes, [1934] 1 K. B. 481. 

598a. .] — Ellerman Lines, Ltd. v, Murray, 

White Star Line op Royal & United 
States Mail Steamers Oceanic Steam 
Navigation Co., Ltd. v, Comerford, No, 
448a, ajite, 

604. Add, Annotation : — Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 538. 

634a. .] — The heading of a group of sections, 

as is well known, forms no part of the enact- 
ment ; it is neither voted on nor passed in 
Parliament. Headings & marginal notes are 
inserted only after a biU has become law. A 
heading cannot control the plain meaning of 
the enacting part of the sect. It may, in 
some instances, be looked at as a preamble if 
there is some ambiguity in the meaning of the 
sect, on wliich it can tJirow light (Avory, J.). 


materially added to as to make it 
differ considerably from that used by 
the l^egislaturo then, especially in 
criminal matters, the ct. should hesitate 
to alter the language so as to give to 
the words a meaning which Is not 
manifest from the statute. — ISxp, Min- 
ister or Justice, lie li. v. Jacobson 
& Levy, [19311 App. D. 466.— S. AF. 

PART III. SECT. 2, SUB-SECT. 4.-~C. 

441 iii. .1 — ^In interpreting a 

taxing sttituLc of a Dominion or a 
colony whi('h t*ontains. on its face, no 
reference to its origin or previous 
legislative history^ it is not permissible 
to consider the evolution of any British 
statute or provision from which the 
terms or whole sc(5ts. of the enactment 
under consideration may have been 
taken, or to rely on decisions as to the 
true luterprotvation In the cts. of Groat 
Britain of those terms or sects. — 
Armstkonu V. Estate Dutv Gomu.. 
ri037J 2 W. W. K. r>93. HOMO 
KONG. 

446 ii. .1 — When construing 

a statute which was the outcome of a 
report of oomrs. appointed to draft 
& submit a bflJ for adoption by the 
legislature, there is not the same dis- 
position on the part of the cts. that there 


formerly was to deny reference to said 
report. — Ii. V, Jeanotte, [1932J 2 
W. W, R. 283.— CAN. 

PART III. SECT. 2, SUB-SECT. 6. 

479 iv. .] — Jie Sect. 24 of 

British North America Atrr, [1928] 4 
D. L. R. 98 ; [1928] S. C. R. 276.— CAN. 

PART III. SECT. 2, SUB-SECT. 7. 

505 iv. .] — Whci'o a sect, of a 

statute is ambiguous ; because it is 
open to be grammatically construed os 
bearing two different mcajiings, a Ct,. 
of Appeal in dcKiiding wldch of tla^sc 
two meanings the legislature intended 
the statute to bear, should adopt that 
construction which, upon a I’eading 
of the Act & Sts amendments as an 
entire enactment, appears to bettor 
accord with the ))ody of the ciiact.m©iit 
than does the alternative construction. 
— R. V. Public Utilitik^ Gomjrs. 
(1926), 54 N. B. R. 138.— CAN. 

PART in. SECT. 2. SUB-SECT. 8.— A. 

540 iii. .1 — If there is an am- 

biguity or uncertainty in the language 
of an Act, the title may be looked to 
in order to ascertain the scope of the 
Act & to remove the ambiguity ; but 

21 


where the language of the Act is plain 
it must bo given effect to notwith- 
standing the fact that it goes beyond 
the matters mentioned in the title. 
The application of c. Ci, 1925-26 
(yask.), entitled An Act respecting 
Imi)roveiiionts under IMistake oi Title, 
is nctt coTiiinod t.o mistakes of tlUe, 
but extends to all oases, including 
those of mistake of the identity of the 
land or of Its boundaries, whore a 
person has made “ lasting improve- 
ments under th<j belief that the land Is 
his own."* It Is, howevtir, a question 
for the ct. to det<t*.rmlno in each case 
whether tl»e person claiming fur the 
improvoiuents was under a bond fide 
belief that the land was his own. — 
ScHiELL &; Hunt v. Morrison & 
Moriubon, [1930] 2 W. W. R, 737 ; 4 
D. L. R. 664.— CAN. 

PART III. SECT. 2, SUB-SECT. 8.— 
B. (d), 

599 Iv. .]— In order to restrict 

the 6001)0 of an Act by the term.s of its 
preamble the ct. must bo satisfied that 
there was an intenUon on the part oL 
the Legislature tliat its scope should 
be so restricted. — Kannammal v, 
Kanakasabai (1930), 1. li. R. 54 Mad. 
845.— IND. 
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— B. V. Hake, [1934] 1 K. B. 364 ; 103 L. 

K. B. 96 ; 160 L. T. 279 ; 08 J. P. 49 ; 60 
T. L. E. 103 ; 24 Or. App. Eep. 108 ; 32 

L. 0. E. 14, 16 ; 30 Oox, C. O. 64, O. 0. A. 
64«a. May not be relerred to.] — N ixon v. A.-©., 

No. 78a, ante. 

662. Add. Annotation : — Hefd. Assam Hallways & 
Trading Co. r. I. B. Oornrs., [1936] A. 0. 445. 
674. Add. Amwiation : — ^Reld. Fordree v. Barrell 
(1931), 96 J. P. 141. 

685. Add. Annoiatw^n : — ^Refd. Stokes v. Little, 
[1936] 1 K. B. 182. 

689. Add. Annotations : — Refd. Fordree v. Barrell 
(1931), 96 J. P. 141 ; Stokes v. Little, [1935] 
IK.B. 182. 

781. Add. Annotation: — As to (1) Consd. Egan v. 
A.-G., [1930] 1 Oh. 238. 

745. Add. Annotations : — ^Apld. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transi>ort v. Pitt (1932), 96 J. P. 159; 
Phillips V. Parnaby, [1934] 2 K. B. 299. 

761. Add. Annotation: — Consd. Egan v. A.-G., 
[1930] 1 Oh. 238. 

764a. .] — It was suggested by the A.-G. in 

the course of his argument for the Revenue 
Officers, that the ct. was entitled to consider 
some of the provisions of the later Derating 
Act as affecting the construction of the 1928 
Act. It was contended that as the later 
Act obliged railways to pass on the benefit 
of the derating by reduction of railway rates 
to the users of railways the definition clauses 
of the 1928 Act should, if possible, be read as 
applying only to that pan> of their property 
wliich earned rates that could be reduced in 
proportion to the derating benefits received 
by the railway, & therefore the Act should 
if possible be read as excluding from the 


privileged classes warehouses for the use of 
which a customer pays rent & not railway 
rates ^ therefore could not be given the 
advantage of having the derating benefit 
passed on to him. It was further argued 
that if railway warehouses are outside the 
definition for these reasons, dock ware- 
houses should also be deem^ outside the 
definition. In my judgment this argument 
ought not to have any weight attached to it. 
The Act of 1928 cannot be interpreted by 
what Parliament chose to do by an Act of 
1929. We are not entitled to assume that 
the need of so wording the Act as to confine 
the prospective advantages of differential 
rating to those hereditaments whose rateable 
occupiers could pass on the benefit to their 
trade customers was present to the mind of 
the Legislature when they passed the Act 
of 1928. We can, however, treat as relevant 
the purposes for which the Act was passed 
as stated in the title (Greer, L.J.). — 
BoTTOMijaY V. West Derby Assessment 
Committee, Mersey Docks & Harbour 
Board v. West Derby Assessment Com- 
mittee, Bottomley V. Mersey Docks & 
Harbour Board, Boitomley v. Liverpool 
Grain Storage & Transit Co., Ltd., [1932] 
1 K. B. 40 ; 101 L. J. K. B. 8 , 95 J. P. 186 ; 
46 T. L. R. 468 (1926-31), 2 B. R. A. 846, 
C. A. 

765. Add. Annotation : — ^Refd. Port of London 
Authority v. Canvey Island Comrs., [1932] 
1 Ch. 446. 

700a, ,] — ffo not think that, in the 

circumstances of this case, the subsequent 
statute can properly be referred to for the 
purpose of interpreting the earlier. It is, of 
course, certain that Parliament can by 


PART III. SECT, 2, SUB-SECT. 8.— C. 

646 vii. .] — HeadiugB in a 

statute may be read, not only as 
explaining sects, which immediately 
follow them, as the preamble to the 
statute may be looked at to explain 
its enactments, but as affording a 
better key to the construction of the 
sects, which follow than might be 
afforded by a mere preamble . — lie 
MiP-WiiST Gi^ass Co., Ltd., 11931] 3 
W. W. R. 165; 40 Man. L. R. 289.— 
CAN. 

PART in. SECT. 2. SUB-SECT. 8.— D. 

m i. .] — ^Marginal notes to 

sections of an Act can be referred to 
for the purpose of inteipretation if 
they can be regarded as mserted by, 
or under the authority of, or assented 
to by the legislature. — R am Saiian 
Das V. Bhaqwat Pbabap (1928), 
I. h. R. 61 All. 411.— IND. 

PART III. SECT. 2, SUB-SECT. 8.— E. 

650 il. - — .] — Semble : the Illustra- 
tions to Indian Acts of legislature are 
to be used as guides only Sc not as 
authoritative & binding declarations 
of law. — M yinoyan MuNioiPAXoiTy v. 
Maung PO Nyun (1930), I. li. R. 8 
Ran. 320.— IND. 

PART III. SECT. 2> SUB-SECT. 8.— 

C. (0), 

658 ii. ,]— If there ore two 

sections in an Act which seem to clash 
but which can be interpreted so as to 
give full force Sc effect to both, then 
such an interpretation is to be adopted 
rather then one which will partly 
destroy the effect of one of them. — 
PniNoiPAL Immigration OyriogB v. 
BimxA, U931] App. D. 323.^8. AF. 


PART III. SECT. 2, SUB-SECT. 12. 

—A. 

sb. Comparison with Imperial Act.] 
— Although In the intorprotatlon of a 
colonial statute a comparison thereof 
with a similar Imperial statute on the 
same subiect-matter, & roferenco to 
the decisions on the latter statute, 
may often be helpful, it is quite a 
different thing & a perilous course to 
adopt to institute an elaborate textual 
comparison between the two 8<n.tuto8 
& to roly on conjectures as to the 
intention of the draftsman of the 
colonial statute in selecting some & 
rejeoting other provisions of his pre- 
sumed model. 

The fact that the general words of a 
statute are subject to oertain admitted 
qualiticatious does not of itself afford 
any presumption that they are subject 
to a further restriction which is not 
admitted. 

Statutes must be read as a whole, 
& the language used in so-called 
machinery sections may be called in 
aid for the interpretfi|>tion of the 
charging sections.— Obi Tjong Swan 
V. Stamps Comb.. [1933] A. 0. 878; 
102 L, J. P. O. 90 ; 149 L. T. 146 ; 
49 T. L. R. 428, P. 0. — STRAITS 
SETTLEMENTS. 

sd. Provimial Act similar to English 
Act.] — ^Where a proviucial Act, 
although not identical in language 
with an English Act on the same 
subject, is sufficiently similar in 
substance'' to it, the provincial cts. 
are bound in interpreting the provincial 
Act to follow the interpretarion given 
the English Act by the House of Lords. 
— ^DAVIDNBXt V. SOHUSTBE & MRAaSEK, 
RIBSBNBKBG V. SOHUSTBR & MRAZBK, 
119361 1 W, W. H. 46 ; 1 D. L. B. 660, 


PART III. SECT. 2, SUB-SECT. 12.— 
B. (a). 

sd. English statwte — AUiUide of Scruth 
African courts .] — It may bo stated as 
a general proposition that our ots. 
would, as a general rule, follow the 
authoritative interpretation of a section 
'in an English statute as laid down by 
the higher English ots. if that sootiou 
occurs in a Union statute which in all 
its essentials is the same as the English 
statute in which the section occurs. 
If the decision is one of the Privy 
Council, Sc there is no difference be- 
tween the Union statute Sc the English 
statute Sc if there is nothing in our 
common law which would require a 
different interpretation, then we would 
follow the decision of the Privy Ootmoll, 

if an Interpretation has been put 
upon a section of an English statute 
by one of the higher En^ish cts«, we 
would attach great weight to such an 
interpretation. But if our Legislature 
takes over a section of an English 
statute, that section wiU have to be 
interpreted in the light of our common 
law in exactly the same way os if it 
had not occurred In an Enadlsh 
statute (per Ouit.). — ^W bge's Eotatb 
V. SXBADSS, (19323 App. D. 76.— 
S. AF. 


PART IlL SECT, 2, SUB-SECT. 12.— 
B. (0). 

747 U. .3— As both the Customs 

Tariff Act Sc the Tax Act are revenue 
Acts, a clear definition in one of tli®®® 
enaotments of a term common to both 
may reasonably be referred to for the 
purpose of dispelling any ambiguity oi 
meaning in the otlier.— R. v. MttK- 
Bingram Printing Co., Lt».» il939j 
Ex. 0. B. 133.— OAN. 
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statute declare the meaning of previous Acts. 
It would be competent for them to do so, 
even though their declaration oUended the 

E lain language of the earlier Act. It would 
e an ^ unnecessary step to take, unless it 
were intended, contrary to the general 
principles of legislation, to make the ex- 
planatory Act retrospective, seeing that the 
subsequent statute could by independent 
enactment do what was desired. It is also 
possible that where Acts are to be read 
together, as they are in this case, a pro- 
vision in an earlier Act that was so ambiguous 
that it was open to two perfectly clear & 
plain constructions could, by a subsequent 
incorporated statute, be interpreted so as 
to make the second statute effectual, which 
is what the cts. would desire to do, & it is 
also possible that, where a statute has created • 
a crime ov imposed a penalty, a subsequent 
Act showing that that crime was intended to 
have a limited interpretation or the circum- 
stances regarded as narrow . in which the 
penalty attached, would be used for the 
purpose of giving effect to the well-known 
principle of construction to which I referred 
at an earlier stage (Lord Buckmaster). — 
Ormond Investment Co. v, Betts, [1928] 
A. O. 143 : 97 L. J. K. B. 342 ; 138 L. T. 
600 ; 13 Tax Cas. 400, H. L. 

Annotations: — Gonsd. Port of Lomlou Authorlt.y v. Oanvoy 
Tflland Comrs., f 1 932] 1 Ch.446. Befd. Dowar o. T. U. Comrfi., 
11935] 2 K. B. 351, 

766b. Erroneous recital of effect in preamble 

to later statute.] — Deft, comrs. relied, first, 
upon the sta,tcment contained in the preamble 
of the 1883 Act that by the 1792 Act the 
comrs, thereby appointed were invested with 
powers (inter alia) of acquiring lands in the 
Island for the purposes of the Act. . . . 
In my opinion the erroneous recital of the 
effect of the 1792 Act does not affect the con- 
struction of that Act (Lawrence, L.J.). — 
Port op London Authority v. C an ve y Island 
Combs., [1932] 1 Ch. 492 s 101 L. J. Ch. 63 ; 
146 L. T. 195 ; 96 J. P. 28 ; 30 L. G, R. 42, 
O. A. 

772a. Addition to provisions incorporated — 


Not necessai^ incorporated in later Act.] — 
Where provisions of an Act have been in- 
corporated by reference into a later Act, the 
repeal of the earlier Act does not affect , the 
latter Act ; so, too, an addition to the 
provisions incorporated, unless it is ex]^ressly 
made applicable to the later Act, is not 
deemed to be incorporated into it, at all 
events if it is possible for the later Act to 
function effectually without the addition. — 
Secretary of State fob India v, Hin- 
dusthan Co-operative Inscb. Society 
(1931), 68 L. R. Ind. App. 259, P. C. 

796. Add, Annotations: — Apld. R, i?. Southampton 
County Confirming Committee, Ex p, Sladef, 
[1929] 1 K. B. 263. Consd. Barras v. Aber- 
deen Steam Trawling & Fishing Co., [1933] 
A. C. 402. 

796. Add, Annotation : — Consd. Barras v. Aber- 
deen Steam Trawling & Fishing Co., [1933] 
A. O. 402. 

815. Add, Citation : — 7 Tax Cas. 236. 

856, Add, Annotation: — Refd. Taxes Comr. v. 
Union Trustee Co. of Australia, Ltd., [1931] 
A. C. 268. 

868 . Add, Annotation : — Consd. Glamorgan County 
Council V, Birmingham Corpn, (1932), 48 
T. L. R. 664. 

905a. Application to articles of association.] — 

— Interpretation Act, 1889 (c. 63), s. 1 (1), 
which deals with the inclusion of the plural 
in words in the singular & vice versd, & 
which governs Table A in Companies Act, 
1862 (c. 89), Sched. I., applies also to special 
articles of a co. which have replaced certain 
articles of Table A, but wMch are used 
together with the remaining articles of Table 
A. — Fell v, Derby Leather Co., I/td., 
[1931] 2 Cb. 252 ; 100 L. J. Ch. 311 ; 145 
L. T. 356. 

927. Add, Annotation : — Refd. Farnworth v, 

Manchester Corpn., [1929] 1 K. B. 633. 

992. Add, Annotation : — Refd. Egan v, A.-G., 
[1930] 1 Ch. 238. 


PART in. SECT. 2, SUB-SECT, 13.— A. 

774 Ui. Where there Is 

a doubt as to the meanlntr of a atatuto, 
or an award made thereunder, a con* 
Btruotlon placed thereon & long 
acquiesced in by all parties will not be 
departed from.— U aussen v. 

Bann Navigation Tbustebs, [1929] 
N.i. 11.— m. 


PART HI. SECT. 2. SUB-SECT, 13.— B. 

789 vii. .1 — It a- well-settled 

principle of construction that the 
Legislature must be pr^umed to 
know, not only the general prinriplos 
of law, but, also, the constructions 
which the cts. have put upon partioito 
statutes. Sc when a section of an Act, 
which had received a judicial con- 
struction, is re-enacted in the ^mo 
words, such re-enactment must be 
treated as 

of the ccinatructlon. — BiririiBiHARi 
V. Nikhilohanpra 
(1929), I. L. R, 67 Colo. 

381.— IND. 


PART HI, SECT. 2, SUB-SECT. 17. — A, 

0 I, .1 — HXATEOSftTON CO- 


OPERATIVE Co. V, Grant, [1930] 1 
D, L, R. 975 ; 1 M. P. R. 145.— CAN. 


PART HI. SECT. 3, SUB-SECT. 2. 

907 11, lo the construction 

of a statute a definition given in an 
Interpretation clause of the statute 
will not be adhered to when the 
context & subjeot-matter show that 
the words defined were intended to 
have a meaning different from that 
set forth in the Interpretation olaiiHe.— 
Town CoirNciP op Springs v, Moosa, 
[1929] A. D. 401.— S. AF. 

907 Hi, .] — Prlmd facie, where 

there ta a definition of a particular 
word used in a statute, that definition 
must be applied wherever that word 
occurs, but the ct. is ju.stified in 
departing from the definition where 
an adherence to it would work an 
injustice which both the context & 
subject-matter show that the legislature 
never intended. — ScrniBRnAND v, li., 
[19301 N. L. R. 24.— S. AF. 

PART in. SECT. 6, SUB-SECT. 1. 

948 i. Whether tQuitable construction 


I adopted ,) — Where a statute is clear 
I the ct. must give effect to the Intention 
of the Legislature however harsh its 
operation may be to individuals 
affected thereby, but where two 
meanings may be given to a section 
Sc the one meaning leads to harshness 
Sc injustice while the other does not, 
the ct. will hold that the Le^slature 
rather intendedv the milder than the 
harsher meaning. — Principal Im- 
migration Officer v, Bhula, [1931] 
App. D. 323.— S. AF. 

PART HI. SECT. 6, SUB-SECT. 2. 

■a. Workmen*s Compensation Acts ,) — 
Clarke e. Wentworth Stores, Ltd., 
[1928] 2 D. L. R. 796.— CAN. 

PART HI. SECT. 9. 

981 i. Doctrine of eontemporaiiea 
e^xposUio ,) — When the construction of 
a statute is doubtful, it is accepted as a 
canon of interpretation that a useful 
exposition of the statute may be that 
which it has received from con- 
tomporaiy authority. — Binkel v. 
Union Govt,, [1929] App. D. 150. — 
S. AF. 


jr.s. 
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Ouw 10S7— 11^. EsouasH EMmE Biobot Subflbhbiit. 


Part tv- 

1067t Add, Annotixtion ^Consd, A,-0- v, Jackson 
(1032), 4^8 T. L. TL 261, 

1083* Add, Annotation «--*’OoiL$d* Ward v, Britisli 
Oak Insurance Oo.; [1982] 1 K, B, 392. 

1111. Add, Annotation : — ^Reld. Me Debtor, Mx p. 
Debtor (No. 490 of 1935), [1086] Oh. 237. 
1116. Add, Annatationa : — Aa to (1) Consd. Ward v 
British Oak Insurance Oo., [1932] 1 K, B. 
392 ; Me Dickens, Dickons v, Hawksley 
(1934), 50 T, L, K. 636 ; Me Nautilus Steam 
Shipping Co., Mx p, Gibbs & Co., [1936] Oh. 
17. Held. Gardner & Oo. v. Cone (1928), 
140 L. T. 72. 

1172a. Add, Annotation : — ^Refd. Me National 
Benefit Assurance Co., [1931] 1 Ch. 46. 

1180. Add. Annotation — Consd. Re Debtor, £Jx p. 
Debtor (No. 490 of 1935), 1 1930] Ch. 237. 

1207. Add, Annotations : — Consd. Glassbrook Bros. 
V, Leyson, [1933] 2 K. B. 91. Refd. A.-G. v. 
Manchester Corpn., [1931] 1 Ch. 264 ; Skinner 
V, Geary (1931), 47 T. L. R. 697. 

1212. Add, Annotations : — Consd. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v. Pitt (1932), 147 L. T. J22; 
London County Council v, Montague Burton, 
Ltd., [1034] 1 K. B. 360. 

1217. Add. Annotationa : — Apld. Parnworth v. 


Operation. 

Manchester Corpn., [1020] 1 K. B. 533; 
West Midlands Joint Electricity Authority 
ti. Pitt, Minister of Transport v, Pitt (1932), 
96 J. P. 169 ; Marshall v, Blackpool Corpn. 
(1932), 102 L. J. K. B. 91. Held. Bourne- 
mouth-Swanage Motor Road A Perry Co. v, 
Harvey & Sons, [1930] A. 0. 649. 

1221. Add, Annotation: — ^Refd. Consett Iron Co. v, 
Olavering (1935), 153 L. T. 199. 

1286. Add. Annotati07i8 : — Consd. Me Debtor, Mx p. 
Debtor (No. 490 of 1935), [1936] Ch. 237. 
Refd. Me Nautilus Steam Shipping Co., £Jx p. 
Gibbs & Co.. [19.36] Ch. 17. 

1244. Add, Annotations : — ^Apld. Boumemouth- 
Swanage Motor Road A Perry Oo. v, Harvey 
A Sons, [1929] 1 Ch. 686. Held. Parnworth v, 
Manchester Corpn., [1929] 1 K. B. 533. 

* 1248. Add, Annotation : — Refd. R. v. Minister of 
Health, Bx p. Yafle, [1980] 2 K. B. 98. 

1248a. Unless contrary construction clearly 

Intended.] — There is a well-known canon of 
construction applicable to private Acts of 
Parliament that if the words used by the 
statute are ambiguous, the meaning that is 
most favourable to the public should be 
adopted ; but I do not think that this has 
the effect of preventing the ct. from saying 
that if, when the whole of the statute in 


PART IV. SECT. 2. 

b I. .l—Seot. 1 of 0 . 30, 

1923, provided tor tbe appointment of 
one or two examinera tor the city of 
Halifax. The Aot was to come into 
force on a day to be fixed by pro- 
clamation. O. 04 of 1924. paseed 
May 9. 1924. repealed s. 1 of o. 30, 
1923, Sc substituted another sect, 
providing for the appointment of one 
or two examiners for the city of 
Halifax. On May 23, 1924, It was 
proclaimed that o. 30, 1923, as 

amended, should come into force on 
June 1, 1924. On the same day. 
May 23, 1924, M. was appointed as an 
examiner for the city of Halifax. 
Applt. contended that his appoint- 
ment was void, because nuide xmder 
the authority of a statute that was not 
in force at the time of his appointment : 
— Meld : the proclamation that c, 30, 
1923, as amended, should come into 
force on Jime 1, 1924, had the same 
efBect as if that date bad been fixed 
by the statute itself as the date when 
it should become efteotive as law ; & 
it was common »ound that in the 
latter case appointments could be 
made in anticipation of the statute 
oomingr into force ; the proclamation 
made that certain which had been 
contingent : it must be presumed that 
everything was done regularly imless 
the oontraiw was shown ; the pro- 
clamation A order of appointment 
bore the same date 6l were gasetted 
the same day ; Sc it must be presumed 
that the proolamatlon preceded the 
appointment ; the appointment was, 
therefore, valid. — ^MoKknzxb v, Huy- 
BBaw, (19291 4 D. li. R. 1059 *, S. C. R. 
38 ; OjfiTa., 60 N. S. li. 203.— CAN. 

PART IV. SECT. 4, SUB-SECT. 1. 

1040 ix. .1 — It is a general rule 

established by Englieh decisions that 
the Crown is not bound by an Act of 
Parliament unleaa named therein ex- 
pressly or by necessary implioation. 
That inlo does not apply where the 
Aot is made for the public good, the 
advancement of religion 8c Justice, the 
prevention of fraud, or the suppression 


of injury Sc wrong. — H ibakand Kmds- 
nniAM e. SBciufiTARY of STatb for 
India (1934), I. L. 11. 58 Bom. 635.— 
IND. 

PART IV. SECT. 6, SUB-SECT. 1. 

p i. .1 — A statute Is not to 

be construed so as to hare a greater 
retrospective effect than its language 
renders necoBsary. — K ibpa 8inoh v. 
Ajaipad Sinqr (1928), 1. L. II. 10 Lah. 
165.— IND. 

PART IV. SECT. 6, SUB-SECT. 2.— A. 

1087 vi. .] — Statutes regulate 

future conduct A are construed as 
operating only on cases or feictB wliich 
came into existence after they 
were passed,— P rincipai. Immigration 
Officer v. Bhula, 119311 App. D. 323. 
— ^S. AF. 

PART IV. SECT. 5. SUB-SECT. 2.— 

B. (b). 

1099 X. Res judicata,] — Rong 

Hong Ordinance 20 of 1908 by its 
retroaotlYe effect gave a right of action 
for orlznina] conversation committed 
prior to Its enactment : — Held : with- 
out explicit words to that effect It did 
not avail the respondent, whose cause 
of action was barred as res judicata 
by a final Judgment prior to the 
Ordinance &; founded on the then 
existing law. — L smm v. Mptchell, 
[19X21 A. a 400.— HONG KONG. 

PART IV. SECT. 5, SUB-SECT. 6. 

1146 axvi. .}— MwmopoUTAN 

Abattoirs Boabd v. Soholr, [1827J 
S. A. S. B. 444.— AUS. 

1146 xKvii. .] — ^Altevattons In 

procedure are always retrospeotlve 
unless there be some good reason 
against It. — Re Wicks & ABMSam>Na, 
119281 2 X>. h, R. 210 ; 49 C3an. Orim, 
Can. 281 ; 61 0. h, R. 667,— CAN. 

1146 3txViii. ^,1 — Where a statute 

deals with praotloe Sc procedure only, 
it applies, unless the contrary is 
expressed, to actions begun before it 
came into force.— . 
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DETCHON, ri9ZBJ 1 D. JU. K. 711 ; 22 
Sask, L. It. 203; [19271 8 W. W. R. 
839.— CAN. 

1146 xxix. .1 — An action begun 

after the time limited by, the statute 
that was in force when the writ was 
issued catmot, because of an amending 
Act, be held to hare been begun in 
time. It is erroneous to assume that 
a statute Imposing a time limit for the 
commencement of actions for damages, 
or extending a time already limited, is 
necessarily to be treated as a statute 
effecting procedure only Sc so to be 
given a retrospeotlve effect. — K barley 
V, Wiley, (1931) 2 D. L. R. 433 j 66 
O. L. R. 490 ; (19313 3 D, L. R. 

68 ; 0. R. 167.— CAN. 

1146 XXX. .] — ^Shaokleton V, 

Olds Town, [19341 3 W. W. R. 461. 
760 ; am,, (1934) 3 W. W. R. 657,— 
CAN. 

1168 I. Riffhf of appeal not matter of 
procedwre.!— Xeglslation conferring a 
new Jurisdiction on an appellate ct. 
to entertain an appeal cannot be con- 
strued retrospectively, so as to cover 
cases arising prior to such legislation, 
tmloss there Is something making 
unmistokcable the It^slative Intention 
that it should be so construed. The 
matter is one of substance Sc of right.— 
SlNGKR V. B., (1932) S. C. R. 70 ; 1 
D, L. R. 279.— CAN. 

PART IV, SECT. 6, SUB-SECT. 1. 

1169 xiil. St. CATHlSBINBfl 

CiORFN. V, Hyx>bo-Elbotric Powbb 
Commission of Ontario,^ [19281 3 
V. L. R. 200 ; J2 O. L. R. SOI : OffA, 
11930J 1 D. li. R. .09, P. a— OAN. 

PART IV. SECT, e, SlIB'SECT. 3.— A. 

1184 HI. .J—Beld t the amend- 

ments mt^e to the Insurance Act 
subsequent to the year 
retroactive Sc not take 

oontractuo] rights acquired 
legwimtioiii in force when the con- 
tracts were entered Into,— v 
Emtir® Lifb Inso».^ Oo., U931) 4 
D. L. E. 443 ; O, B. 769*t-OAN. 



quoriitioia i«i ooxiridieredt it appeal^ hy 

iiatendxq^t i^t the privilege claimed was 
intended to be panted, the ct* shoidd refuse 
to draw tlds inference because, the Act does 
not contain express words creating the 
prii^'Uege claimed (Orher, L,J., in a dis- 
senting judgment), — Bournbmottth-Swan'age 
Motor Boad &; Ferry Co. v, Harvey & 
Sours, [1929] 1 Oh. 680 ; 98 L. J. Oh. 118 ; 
140 L. T. 416 ; 93 J. P. 129 ; 27 L. G. B. 
264, 0. A. ; [1930] A. 0. 649, H. L. 

1262. Add, Annoialiom : — ^Refd. Place v, Searle, 
[1932] 2 K. B. 497 ; Eldon (Lord) v. Hadley 
Bros.. [1936] 2 K, B, 1. 

1334. Add, Annotation : — ^Reld. Famworth v, Man- 
chester Oorpn., [1929] 1 K. B. 638. 

Id44a. Effect of Interpretation Act, 

1889 (c. 63), s. 38.] — ^The Interpretation Act, 
1889 (c. 63), 6. 88 (2), does not apply to 
temporary or expiring statutes, but only to 
repealed statutes (Roche, J.). — Spencer v. 
HOOTON (1920), 37 T. L. B. 280. 

•.]— No doubt there is some 
ground for sa 3 dng that in cases of this kind, 
where one is dealing with a temporary Act, 
one must look at the particular statute 
which is said to be a temporary statute & see 
what is the meaning of it. It may be dra^ 
in such a way that some parts of it will 
survive & be operative A; that other parts 
of it are dead & gone, & this can only bo 
ascei*tamed by looking at the words of the 
particular statute which is before the ct. . . . 
Wo cannot say that the Interpretation Act, 
1889, shall apply so that legal proceedings 
can be completed, although they would bt^ 
heard & determined at a time when no offence 
under the statute could be committtid 
(Darling, J.). — B. v, Ellis, Ex p. Amal- 
gamated Engineering Union (1921), 125 
L, T. 397. 

1851. Add. Annotations : — As to {}) Refd. Kilbane 
V, Whitehaven CoUiory Go. (1933), 20 

B. W. 0. 0, 76. As to (2) Refd. De Keyser v. 
British Railway Traffic & Electric? Co., [1936] 

1 K. B, 224. Generally, Refd. Sheffield 
Corpn. V. Luxford, Same v. Morrell, [1929] 

2 B. 180. 

1864aw .] — May ” always means may. 




** May ** is a permissive or enabling expresr 
Sion ; but there ore cases in which, fw 
various reasons, as soon as the person who 
is within the statute is entrusted with the 
power it becomes his duty to axercise It* 
One of those cases is where he is applied to 
to use the power which the Act gives him 
in order to enforce the legal right of appet. 
(Talbot, J.). — ^Sheffield Oorpn. v. Lux- 
ford, Same V, Morrell, (1929] 2 K. B. 180 
98 L. J, K. B. 612 ; 141 L. T. 265 ; 93 J, P. 
236; 46 T. L. R. 491, D. 0. 

1881. Add. Annotations : — ^Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), TOO L. J. K, B. 401 ; Northwestern 
Utilities, Ijtd. v. London Guarantee & 
Accident Co., [1936] A. C. 108. 

1386. Add. Annotation : — Consd. A.-G. v. London 
& Home Coimties Joint Electricity Authority, 
[1929] 1 Oh. 613. 

1403. Add. Annotations : — ^Refd. Mayhead v. 
Hydraulic Hoist Co. (1931). 100 L. J. K. B. 
369 ; ICvaus /?. Bartlain, [1937] A. C. 473. 

1408. Add. Annotation: — Apld. A.-G. v, Sunder- 
land Corpn. (1929), 46 T. L. B. 10. 


1412. Add. Annotation : — Refd. A.-G. v. Race- 
course Betting Control Board, [1936] Ch. 
34. 

1452a. .] — Pltf., who was a farmer, was 

the occupier of property in the neighbourhood 
of an electricity power station which had 
been erected by deft, corpn. under Parlia- 
mentary powers & whicn emitted fumes 
heavily charged with sulphur Sc sulphur 
compounds so as to damage the property 
occupied by pltf. In an action for a 
nuisance ; — Held : Electric Lighting (Clauses) 
Act, 1899, did not expressly make defts. 
liable for a nuisance, but as defts. had not 
proved the nuisance to be the inevitable 
result of the exercise of their statutory powers 
plaintiff was entitled to an injunction & 
damages. — Manchester Oorpn. v. Farn- 
woRTH, [1930] A. 0. 171 ; 99 L. J. K. B. 83 : 
94 J. P. 62 ; 40 T. L. R. 86 ; 73 Sol. Jo, 818 ; 
2V L. G. B. 709 ; sub nom. Farnworth v. 
Manchester Corpn., 142 L. T. 146, H. L. 

Annoiaiions Markland v. 

ri9341 1 K. B. 5(JG. Northwestern UtUitios, Ltd. 
London Guarantee & Accident Co., [1930J A. C, 108. 


Part V. — Criminal and Penal Statutes. 


1581. Add. Annotation As to 
Tomi, [1932] P. 78. 


PART IV. SECT. 7, SUB-SECT. 9. 

jj. J, -- — . 3 — Whero a statnto directs 
a si^eoldo proceeding in anyct. the pro- 
ceeding must be ^orcUng the 

practice of that cl. but where there is 
no practice speoially ftppiioable it Is 
competent for the tribunal to deal with 
the matter as justice Sc common sense 
alike call for.— Re Bimp, P. 

Toohbt’s, Ltd. $. R. N. 

S._W. m ; 51 N. S. W. W. N. 101.— 

W — r,}-rWhen a statute wofeja 
upon the ct. a spedfic POJJ®***. 
cannot, by relyiiig upon 
jurleOicUon, exte^ the wope <}f 
power.— B. e. Bvkh , 

1. L. K. 11 Lah. 290.— INB. 


n) Consd. The t 5 S 9 . Add. Annotations Retd. ShemelA Corpn. v. 
' Kit son, [19291 2 K. B. 322 ; Moore v. 

Twecdalo, [1935] 2 K. B. 163. 


PART V. SECT. 2, SUB-SECT. 2. 

1618 V. .1 — ^A statute ought not 

to be construed as extending a penal 

. tM 2a %ea Ari'i'iCl.l IXr 


U.C7Lil OiP a* 

category, it the language is equajly 


paolo of a construction that womd, 
oc one that would not, inflict the 
Donaltv, or if its denotation Is uncer- 
tain, & no sure ooneiusion c?an be 
reached. — R« r. Adams 4.1 

Argus L. R. 42l ; 58 O. L. B. 563 ; 9 
AO.. J. 242 ; 8 A. B. O. 97.— AUS. 

PART V. SECT. 2, SUB-SECT. 8. 

1625 Iv. — .1 — Even a penal statute 
must not be construed so as to narrow 
its words to the exclusion of cases 
which those words In their ordinary 
acceptation would comprehend.-- R. ». 
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KRAKOWEC, DAHI.B1CRG SC EkI.ITND SC 
CONTINENTAX GUARANTY CORPN. OP 
CANADA, Ltd., t1932J S. C. R. 134 ; 
I D. L. B. 316 ; 57 C. C. C. 96.— -CAN. 

PART V. SECT. 3, SUB-SECT. 1. 

1682 vl. .1 — A statute which 

oasts upon an accused the owus of dis- 
proving a charge is retrospective Sc. 
therefore, applies to a case where it 
has coine into foroo between the time 
of the alleged ofFence Sc the laying of 
the Information therefor. — K. e. KmM 
[19311 1 W, W. E. 812: 3 D. L. B. 
767 ; 56 Can. 0. 0. 820 ; 39 Man. L. B. 
446.— CAN, 

tiim 'nmd be aftownt.]— dhsn^l ’wordi^^^ 



Cases 1646— 1681a. Bbtolish and Empire Digest Supplement. 


1546. Add, Annotation : — ^Retd. B. v. Milk Market- 
ing Board, Ex p. North (1634), 60 T. L. B, 669. 
1554. Add, Annotation : — ^Reld. B. v. Milk Market- 
ing Board, Exp, North (1934), 50 T. L. B. 559. 


1560. Add, jinnote^ion Consd. Stoke-on-Trent 
Bevenue Officer v, Stoke-on-Trent Ansess- 
ment Oommittee Sc Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 660. 


Part VI. — Fiscal and Revenue Statutes 


1566. Add, Annotation : — ^Refd. British Trawlers’ 
federation, Ltd. v. London & North-Eastern 
By. Co. (1932), 147 L. T. 318. 

1577. Add, Annotation : — Consd. I. B. Comrs. v, 
Dalgety & Co. (1929), 98 L. J. K. B. 642. 

1578. Add, Annotation : — Consd. I. B. Comrs. v, 
Dalgety & Co. (1929), 98 L. J. K. B. 642. 

1687. After this case add : — 

Safeguarding Acts.] — See Bevenue, 
Nos. 9Sc, 

1591. Add, Citations .-—[1929] A. C. 354 ; 98 

L. J. Ch. 198 ; 140 L. T. 624 ; 93 J. P. 146 ; 
27 L. G, B. 261. 


1608. Add, Annotation : — ^Reld. I. B. Comrs. v, 
Westminster, [1936] A. C, 1. 

1607. Add, Annotation: — Befd. Foscolo Mango & 
Co. V, Stag Line, Ltd., [1931] 2 K. B. 48. 

1611a. .] — ^Whcre a taxing Act can be 

construed in one of two alternative ways, 
the one most favourable to the taxpayer 
should be adopted. — ^H ennbm. v, Ini^a^nd 
Bevenue Comrs., [1933] 1 K. B. 415 ; 102 
L. J, K, B. 69 ; 148 L. T. 150 ; 49 T. L. R. 
31 ; 76 Sol. Jo. 849, C. A. 

1612. Add, Annotations: — Generally, 

Diggines v, Porestal Land, Timber & Rail- 
ways Co. (1930), 142 L. T. 609 ; I. B. Comrs. 
V, Dalgety & Co., [1930] A. C. 627. 


Part VII. — Local, Personal and Private Statutes. 


1617. Add, Annotations : — Retd. Bournemouth- 
Swanage Motor Boad & Ferry Co. v. Harvey 
& Sons, [1929] 1 Ch. 686 ; Farnworth v, 
Manchester Corpn., [1929] 1 K. B. 633. 

1621, Add, Annotation Retd, Boumemouth- 
Swanage Motor Boad & Ferry Co. v, Harvey 
Sc Sons, [1929] 1 Ch. 686. 

1683. Add. Annotation : — Consd. Altrincham 

Electric Supply Ltd. v. Sale Urban District 
Council (1936), 154 L. T. 379. 

1636. Add, Annotation : — As to (2) Consd. Altrin- 
cham Electric Supply, Ltd. v. Sale Urban 
District CouncH (1936), 154 L. T. 379. 

1638. Add, Annotation: — Refd. Boumemouth- 
Swanage Motor Boad Sc Ferry Co, v, Harvey 
Sc Sons, [1930] A. C. 649. 

1659. Add, Annotations : — Consd. Boumemouth- 
Swanage M,otor Boad Sc Ferry Co. v, Harvey 
Sc Sons, [1929] 1 Ch. 686 ; Farnworth v, 
Manchester Corpn., [1929] 1 K. B. 633. 

1674. Add, Citations [1929] 1 Ch. 686 ; 98 

L. J. Ch. 118 ; 140 L. T. 415 5 93 J. P. 129 ; 
27 L. C, R. 264 ; subsequent proceedings 
(No. 2), 144 L. T. 132. 

1678. Add, Annotation : — Consd. West Midlands 


.Joint Electricity Authority v. Pitt, Minister 
of Transport v, Pitt (1932), 96 J. P. 159. 

1679. Add, Annotations : — Consd. Marshall v. 
Blackpool Corpn. (1932), 102 L, J. K, B. 91 ; 
London County Council v. Montague Burton, 
Ltd., [1934] 1 K. B. 360. Refd. West Mid- 
lands Joint Electricity Authority v, Pitt, 
Minister of Transport v, Pitt (1932), 96 J. P. 
159. 

1681a. .] — By the will of a testator who died 

in 1878 land in New Zealand was devised 
upon trusts under which testa^r’s natural 
daughter became tenant for life with re- 
mainders over in tail male to her sons. Her 
son, the first tenant in tail, attained the age 
of twenty-one years, but was killed in 
action in 1915 during his mother’s lifetime. 
He was survived by an infant son who, 
upon the death in 1930 of testator’s natural 
daughter, became tenant in tail in possession. 
The will contained no power to sell the settled 
land, but a private Act (the Rhodes Trust 
Act, 1901) was obtained Sc gave the trustees 
power to lease or sell any part of it. By 
sect. 6 of the Act moneys received on any 


a ponal statute wUI not be given an 
extra-teiritorial operation unless an 
Intention to give such on operation to 
the statute appears expressly or by 
necessary Implication. — R. v, PiiANiTB. 
(1929] V. L. R. 285 ; Argus L. K, 
230.--AUS. 


PART V. SECT. 3, SUB-SECT. 2. 

1543 U. .] — In 80 far as it deals 

with the disqualification of a candidate 
for a comijpt praotloe the Ontario 
Election Act is a penal statute. He the 
charge against the candidate must be 
proved beyond a reasonable doubt 
before such disqualification Is ordered. 
— Re South Bbuok I^vinciai. El»c- 
noN, Johnston v, HcCaixum, 1 1928] 
1 P. L. B, 104 ; Cl O. L. R. 392.— 
CAN. 


PART VI. SECT. 2. 

1588 U. .1 — Special canons of 

interpretation are no more applicable 
to a taxing Act than to any other Act. 

— FOWLB® & ANDREWS V, SPALLUM- 

OHEBN Township, (1930] 3 W. W. B.. 
12 ; 63 B. C, R. 47.-~CAN. 

a i. Matters of procedure ,] — 

The principle 4)hat a statute which 
imposes a duty must bo strictly con- 
strued applies only in so far os the 
imposition of the liability Is concerned. 
It does not extend to mere matters of 
procedure devised as the best means in 
all ordinary circumstances to colieot 
the impost. — Gopalasami v, Bbobb- 
TAKT OP State fob India (1933), 
I. L. R. 67 Mad. 237.-— IND. 

»1. Construction wWt reference to 
‘ “ ■ toio,]— In continuing a statute 
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which, like a taxing statute, meant 
to apply to all persons irrespective oi 
their personal law, it is quite 
neoeBsary to Investigate the meaning 
of the words in the partio^r eystom 
of jurisprudence that may be follow 
by ,the assessee, it is proper to wn- 
Btruo the words in question wjth 
reference to the English haw on the 
point. — Umab Bakhbh r. 

Comb, op Income Tax (1931), I. h. k. 
12 Lah. 725. —IND. 

80 . .]— The Indian Income Tax 

Act differs iXto^ly 

Income Tax statutes, & decisions 

Sder the EnglMh Act ere ol 

assistanoe in applytoSf the Indto Aoj 
-M30MB. OF INCOME £ R 

Shaw, Waixaoe St Co, (1932), I. 

59 Cal. 1348,— WD. 



VoL ZLILr-Statates. Cases 1681a~1777a. 


be invested by the trustees & 
all moome produced by the investments was 
to be paid to the person who but for such 
sale or lease would have been for the time 
being beneficially entitled to the occupation 
of the land in respect of which such moneys 
shall have been received.” Upon an 
originating summons issued in 1932 i—Held : 
the fund representing the proceeds of sales, 
whether made before or after the death of the 
infant’s father, belonged absolutely to the 
Infant, Under sect. 5 of the private Act the 
income derived from tlie proceeds of sales, 
like the rents, was i^ayable to the person 


entitled under the will as tenant in tail ; 
but the vesting of the corpus was postponed 
imtil there should be a tenant in taxi who was 
entitled to actual possession or receipt of the 
rents & profits of tlie settled land. 

The private Act, having been passed for the 
strictly limited pm’-pose of authorising the 
trustees to sell or lease the settled land, 
should not, in the absence of unambiguous 
language, be given an effect which would 
unnecessarily alter the rights of the parties. — 
Barton v, Mooriiouse, fl936] A. C. 300 ; 104 
L. J. P. C. GO ; 152 L. T. 582, P. C. 


Part VMf. — Enforcement. 


1723. Add. Ayinoiatifms : — Consd. Coles (J. H.) 
Proprietary, Lid. v. Need, [1034] A. C. 82. 
Refd, A.-G. V. Sharp (1930). 99 L. J. Oh. 441 ; 
Musical Performers’ Protection Assocn., Ltd. 
V. British International Pictures, Ltd. (1930), 
40 T. L. R. 485. 

1726. Add. Annotations : — Apld. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
485. Dlstd. Ruislip-Northwood Urban Dis- 
trict Council V. Lee (1931), 145 L. T. 208. 
Refd. Clark v. Epsom R. D. 0., 11929] 1 Ch. 
287 ; Allen v. Waters Co., [1935] 1 K. B. 
200 ; Stockwell v. Southgate Oorpu., [1930] 
2 All E. R. 1343. 

1728. Add. Annotation : — Refd. Gilbert v. Ching, 
[1930] A. 0. 145. 

1737. Add. Annotatiom : — Consd. A.-G. of Trini- 
dad & Tobago V. Gordon Gi*ant & Co., [1935] 
A. C. 532. Refd. Stepney Borough Council v. 
Walker (John) Sons, Ltd., [1934] A. C. 
366. 

1739a. Add. Annotation : — Refd. Monk v. Warbey 
(1931), 151 L. T. 100. 

1755. Add. Annoiatiom : — As to (1) Consd. Musical 
Performers’ Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 485. Refd. A.-G. v. Sharp (1930), 
99 L. J. Ch. 441 ; A.-G, v. Premier Line, Ltd. 
(1931), 48 T. L. R. 104. Gemrally, Refd. 
R. V. Minister of Health, Ex p, Yaffe, [1931] 
A. C. 494, 


1757. Add. Annotation “Refd. Clark v, Epsom 
R. D. 0., [1929] 1 Ch. 287. 

1768. Add, Annotatioyis : — Consd. Musical Per- 
formers’ Protection Assocn., litd. v. British 
International Pictures, Ijtd. (1930), 46 T. L. R. 
485. Refd. Stepney Borough Council v. 
Walker (John) Sons, Ltd., [1934] A. C. 365. 

1768. Add. Annotations: — Consd. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 

T. Ij. K. 485 ; A.-G. of Trinidad & Tobago v. 
(Gordon Grant & Co., [1935] A. C. 632. 

1776. Add. Annotation : — Apld. Stevens v. Aider- 
shot Gas, Water & District Lighting Co. 
(Now Mid-Southern District Utility Co.) 
(1932), 102 L. J. K. B. 12. 

1777a. •] — Had this provision been con- 

tained in the English statute I entertain no 
doubt that in the absence of express penalty 
where some one was in terms by statute in a 
public matter required to do a certain act, 
or if the act were to be done, to do it in a 
certain way, that if that person failed to obey 
that statute, the act done would be in con- 
tempt of the statute, & therefore, though 
there were no express penalty provided, the 
ordinary common law rules would apply. In 
such case, the matter being one of public 
obligation & the act done in contempt of the 
statute, in an appropriate case the remedy 
would lie for misdemeanour (Slesser, L.J.). 
—The Torni, [1932] P. 78, 90 ; 101 L. J. P. 


PART VII. SECT. 4. 

1682 iii. .] — Vancouver City 

V. BiCHMONP. [1928] 4 D. L. R, 506 ; 
[1928] 3 W. W. R. 166.— CAN. 


PART VIII. SECT. 1. 

ta. Right to enforce siaiviory duty — 
No right of wmvcr.l— A person entitled 
to Bue to enforce the performance of a 
statutory duty cannot waive that right 
by aoQuiosccnce or conduct or oven 
by an express contract, — Outen v. 
Stewart & Grant & Winnipeg City, 
[1932] 3 W. W. R. 193 ; 40 Man. L. R. 
567.-<JAN. 


PART VlII. SECT. 2. 

0 .] — ^Whero a statute creates 

a duty, an action will lio at the suit 
of a person injured by reason of a 
broach thereof if, on a consideration 
of the Act, it appears that It was the 
intention of the legislature to create 
that duty to persons likely to be In- 
jured by such breach. It is not 


essential, in order to give the right of 
action, that tho legislatxuo ahoidd 
have had in mind tho protection of a 
particular class of persons. If, how- 
ever, it appears that the Act is in- 
tended only to create a duty to tho 
State, no such action will lie. — 
WiTITTAKER V, R025EUTJ£ Woop Pro- 
UUC3TS, Ltd. (1936), 36 S. K. N. S. W. 
204 ; 53 N. S. W. W. N. 71.— AUS. 

PART VIII. SECT. 8, SUB-SECT. 1, 

1784 XXV. .) — ^Where a liability 

not existing at common law is created 
by a statute which at tho same time 
gives a special & particular remedy for 
onforebig it, the remedy provided by 
the statute must bo followed. — F t. 
Frances Puij» Co. v. Spanish River 
Pulp Co., [1928] 1 D. L. R. 753 ; 61 
O. L. R. 512 ; ojQrd., [1929) 4 I>. L, R. 
192 ; 64 O. L. R. 148.— CAN. 

1734 xxvl. *1 — ^Wbere a liability 

not ejdsting at common law is created 
by a statute which also gives a par- 
ticular &; special remedy for enforcing 
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it that remedy must bo followed. — 
District Municipality, Coldstream 
OP V. Bellevue (B. O.), [1929] 4 
D. L. R. 52 ; 2 W. W. R. 697.— CAN, 


1784 xxvii. .) — Fort Frances 

Pulp & Paper Co. v. Spanish River 
PULI’ He Paper Mills, Ltd., [19311 2 
D. L. R. 97.— CAN. 

1784 xxviii. .] — party in- 

jured by tho diversion of a water- 
course is oonhned to tho compensation 
He remedy given by Municipal Act, 
R.S.O., 1927. — McCurdy v. Bayham 
Township, [1935] 2 D. L. R. 580; 
0. R. 271.— CAN. 


1734 xxix. .] — ^Whore a statute 

creates an offence & defines remedies 
ail iujui'ed party has no remedies other 
than those specified. There la no 
private right of action, therefore, for 
oflenceB within the Combines Investi- 
gation Act, 1927. — Transport Oil Co. 
V. Imperial Oil Co., 11935] l D. L. R. 
751: O. R. Ill; [19^5] 2 

D. t. R. 600 ; O. R. 215 ; 63 Can, 
0. O. 108.— CAN. 



CMei lWiM^ Ewiiisa w ^ike: Digest Sottlement, 


44 ; 147 L. T. S08 1 48 T. L. B. 471 ; 18 
Asp. BL Xi. C. 315, C. A. 

1779. Adi, Anruiaiion; — ^Rsffl. A."G. «. Sharp 
(1980), «9 L. J. Oh, 441. ^ 

1812. Add. Annotation i^tttdA, v. Priest, 

[1929] 1 B. B. 666. 

1860. Add. Annotaiion$ : — ^Betd. Lochgelly Iron 
& Goal Co. V. M'MuUan, [1984] A. 0. 1 | Monk 
V, Warbey, [1936] 1 K. B. 75. 


1888. Add. Annotation Moak v. Waieboy, 

[1986] 1 K. B. 76, 

1888. Add. Anmdationo .‘-r-RsId. Monk v, Warbey, 
[1936] 1 K. B. 78 ; Flower v. Bbbw Vale 
Stieel, Iron & Coal Co., [1936 J A- 0. 206. 

1878. Add. Annotation : — ^Refd. Lon^n Oorpn. v. 
Lyons, Son & Co. (Fi’uit Brokers), Ltd., 
. [1936] Oh. 78. 


Part IX. — Repeal 


1896. Anmtation: — ^Retde West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 

1918. Add, Annotation : — Held. Ue Dickens, 
Dickens v, Hawksley, 11935] Cli. 267, C. A. 

1919. Add, Annotation : — Refd. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v, Pitt, [1932] 2 K. B. 1. 

1928a. .]— Secretary of State for India 

V, Hindusthan Co-operative Insitrance 
Society, No. 772a, ante, 

1935. AiM, Annotation : — Consd. Smith v. Benabo, 
[1937] 1 K. B. 518. 

1939a. .) — If a later statute again dos(!ribes 

an offence created by a previous one. Ac 
imposes a different punishment, or varies tlio 
procodm'e, the earlier statute is repealed by 
the later statute (Goddard, J.). — Smith t\ 
Benabo, [1937] 1 K. B. 518 ; [1937] 1 All 
E. R. 623 ; 106 L. J. K. B. 367 ; 156 L. T. 
191 ; 101 J. P. 141 ; 53 T. L. K. 353 ; 81 
Sol. Jo. 200 ; 35 L. G. li. 130 ; 30 Cox, C. C. 
640. 

1952. Add, AnnoMiom : — Consd. Montreal (City) 
Corpn. V, Montreal Industrial Land Co., 
[1932] A. C. 700. Refd. Jacobs v. London 
Coimty (^louncil, Shaw v, London County 
Council, [1935] 1 K. B. 67, 

1955. Add, Annotation: — Refd. Jacobs v, Jjondon 
County Council, Shaw v, London County 
Council, [1935] 1 K, B, 67. 


1963. Add, Annotation : — ^Consd. II. v. Minister of 
Health, MJx p, ViHiers, [1936] 1 All E, R. 817. 

1968. Add, Annotations :^A8 to (1) Consd. R. v; 
Minister of Health, Ex p, Yaffe, [1930] 2 
K. B. 98. As to (2) Consd. R. v. Minister of 
Health, Ex p. Villiers, [1030] 1 All E. R. 817. 

1974. Add, Amiotations : — Consd. A.-G. v, Liver- 
pool Corpn. Ac London, Midland Ac Scottish 
Ry. Co., [1937] Cb. 450; Drapers Co. v, 
London Passenger Transport Board, [1937] 
Ch. 344. Refd. West Midlands Joint Elec- 
tricity Authority v, l*itt, Minister of Transport 
r. Pitt, [1932] 2 K. B. I ; Jacobs i;. London 
County (Council, Shaw v, London County 
Council. 11^^51 1 K. B. 67 ; R. v. Minister of 
Health, Ex p, Villiers, [1936] 1 All E. R. 817. 

1989. Add, Annotation : — Refd. Famworth v, Man-? 
Chester Corpn., [1929] 1 K. B. 633. 

1990. Add, Annotation : — Refd. Famworth v, Man- 
chester Corpn. (1929), 98 L. J. K. B. 224. 

2007. Add, Annotation : — Refd. R. v, London 
County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd.> [1931] 2 K. B, 216. 

2048. Add, Annolaiiom : — Consd. Rc Debtor, A’a? p. 
Debtor (No. 490 of 1935), [1936] Ch. 237. 
Refd. Smith v. Metropolitan Properties Co., 
[1932] 1 K. B. 314. 

2053. Add, Annotation Refd. R. v. Minister of 
Health. Ex p, Villiers, [1930] 1 All E. R. 817. 


PART VIII. SECT. 6, SUB-SECT. 2.— 
A. 

1842 I, Who may hriitg acHon — 
Members of statutory clcuw.}— Where It 
appears either from a reading of an 
enactment itself or from that & a 
regard to snrroundlng cironmstanceB 
that the Legislature has prohibited 
the doing of an act in the interest of 
any person or class of persons, such 
person, or any one of such class of 
persons, can obtain the intervention 
of the ct. to enforce the prohibition 
without proof of special damage,— 

ROODBPOORT • MARABBtmo TOWN 

GouKoiL V, Eastern Pboperttes 



PART DC. SECT. 1, SUB-SECT. 2.— D. 

1924 li. ,]— Sections of a publlo 

Act which are incorporated by reference 
in a private Aot are. not repealed by 


the repeal of the publlo Aot, — Granby 
Consolidated Minino, SMEL'nNO Sc 
Power Co., Ltd, v. West Kootenay 
Power & Light Co„ Ltd., 11929] 2 
D, L. R. 661 ; 2 W- W. R. 470 ; 41 
B. C. R. 89 ; aff^„ [1928] 4 D. L. E. 
724 ; 3 W. W. R, 301 : 40 B. C. R. 
269.— CAN. 

1924 iii. .3— Where a statute is 

incorporated by reference Into a second 
statute the repeal of the first statute by 
a third does not affect the second. 
This rule would apply a fortiori to 
legislation by one legislative body 
which incorporates the enactments of 
another legislative body by reference. — 
R, «. Zaslavsky, (19831 2 W. W. R. 
34 ; 3 D. L. R. 788 ; 64 Can. 0. C. 106. 
--CAN. 


PART IX. SECT. 1. SUB-SECT. 2.— 
F. (b) i. 

1941 *lv. .As a rule, a 


general statute will not override the 
provisions of a special Act, & general 
powers do not override special powers. 
—Engel e. Gallant (1984), 7 M. P. R. 
219 ; 62 0. C. 0. 302.— CAN. 


PART IX. SECT. 1, SUB-SECT. 2.— 
F, (b) iv. 

1976 vii. .1 — In the case of con- 
flict between a general statute « one 
passed for a particular purpose the 
latter must, so far as that purpose 
extends, prevail, whether the special 
Act was passed before or after the 
general Act.— L yne v. Checker Stage 
Servior, Ltd., [1982] 1 W. W. R. 
336.— CAN, 

PART IX. SECT. 1, SUB-SECT. 2.- 

a. (b). 

1888 VH. — — .1— R. V. EUDMOK, 

‘ 1 ] 8 r>. L. K. m ; 48 Cm. Wto. 
828 ; 62 0. li. B. 248.--0AN. 






Part XI. — Codifying and Consolidating Statutes. 

2094« Add, Annotations : — Consd. Shotts Iron Oo. 127* Consd* Derbyshire Territorial Army 

V, Oiirran, [1929] A. 0. 409* Apld^ Stag Line, Assocn. v, South-East Derbyshire Assessment 

Ltd. V. Foscolo Mango A Oo. (1931 ), 48 T. L. B. Committee, [1935] 2 K. B, 373. 


Part XII. — Statutory Rules and Orders. 

2114. Add. Annotation : — Refd. B. v. Minister of 

Health, Ex p, Yaffe, [1930] 2 K. B. 98. 2134. Add. Annotation : — Consd. B. v. Minister of 

2132. Add. Annotation : — Consd. B. v. Minister of Health, Ex p. Yaffe, [1930] 2 K, B. 98. 

Health, Ex p. Yaffe, [1930] 2 K, B. 98. 


PART XII. SECT. 1. 

»g. Power of dimtlowance — Time limit 
for exercise.] — Sect. 10 of the Acts 
Interpretation Act. 1904-1930, re- 
qnlres all Ke*riilation8 made under 
statutory power to be laid before 
both Houses of Parliament, «: further 

S rovldes that ; ** If either House of 
bio Parliament passes a resolution 
of which notice has been erlven at any 
time within fifteen sitting days after 
such regulations have been laid before 
such House disallowing any regulation, 
such regulation shall thereupon coase 
to have effect ** : — Held : the words 
above quoted indicated that It was the 
intention of the legislature to fix a time 
beyond which the disallowance of any 
Hegulation should not be effected, & 
not to impose a condition on the power 
to disallow.— Dion AN v, Austbauan 
Steamshits Pty„ Dtp., [19311 Argus 
li. R. 213 ; 5 A. L. J. 74.— AUS. 
sk. Repeal of Act authorising Orders 


— Effect of .] — The repeal of an Act, 
or clause of an Act, authorising the 
passing or adoption of Orders in 
Council, regulations or bye-laws, has 
the effect of repealing or voiding the 
Orders in Council, regulations or bye- 
laws passed or adopted under tbo 
authority of such Act or clause, unless 
there bo in the rer»callng Act a stipula- 
tion preserving their validity not with - 
stonding the repeal. Orders in Council, 
regulations & bve-laws are subordinate 
to the Act & when the Act Is repealed 
the Orders in Council, regulations Ik 
bye-law’H made thereunder, unless 
oth(^rwi80 expressly provided, lapse. — 
Blakev & Co.. Ltd. v. R., [lOS.'j] Ex. 
C. R. 223 ; 4 D. L. K. 670.— CAN, 

PART XII. SECT. 2. 

2126 m. .] — Byers v. OHWNt 

[19281 App. D. 322.— S. AF. 

2126 iv. Not when in conflict 

urUh statute.] — R. «. Wright, [19283 


1 D. L. R. 701 ; 59 N. S. R. 443.— CAN. 

PART XII. SECT. 3. 

2132 ii. Conflict between regular 

tions if? statute .] — If regrulatioua are in 
conflict with an Act, the statutory 
provisions should be treated as domi- 
nant &; the regulations as subordinate 
thereto In order to cu-rry out the in- 
tention of Parliament. — England v. 
Pknpold, Ex p, Pbnpold, [1934] 
8. R. (Q.) 125 ; 28 Q. J. P. 11. 90.— 
AUS. 

PART XIII. SECT. 4. 

80 . Object construction .] — All rules 
of ct. aro nothing but provisions 
Intended to secure the proper adminis- 
tration of justice, ii. it Is ossontial that 
they should be made to serve & bo 
subordinate to that purpose.' — Sal- 
danha V. SalDxVNUA (1929), I. L. R. 
64 Bom. 288.— IND. 
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STOCK EXCHANGE. 

Part il. — Constitution. 

14. Add, Annotation : — ^Refd. Cookson v, Harewood (1931), 101 L. J* K, B. 394, n. 


Part III. — Relation between Parties to Stock Exchange 

Transactions. 


21. Add, Annotation : — Aa to (7) Refd. Sollowavv. 

Johnson. [1934] A. C. 193. 

26. Add, Annotation : — Consd. Solloway v, John- 
son, [1934] A. C, 193. 

30a. Whether broker exercises public calling.] — 

Per Slesskh, L.J. : A stockbroker does not 
cxercLso a “ public calling ” in the sense in 69. 
which that torni is used as applied to carriers 


&; certain others. — J arvi.s v, Moy, T)avies, 
Smith, Vandbrvbld & Co., [1930] 1 K. B. 
399 ; 105 L. J. K. B. 309 ; 154 L. T. 305, 
C. A. 

Add, Annotation : — Generally^ Refd. Solloway 
V. Johnson, [1934] A. C. 193. 

Add, Annotation : — ^Refd. Solloway v, J ohn- 
son, [1934] A. C. 193. 


PART III. SECT. 1. 

sc. Town brokc.r iS? country broker — 
Jgfmcy,] — broker acting as corre- 
spondent for an out-of-town brokerage 
dmri is not necoesarily the agent of that 
flrai, nor the agent of his customers. — 
St. PiERRK V, O'Hearn, [ 1936] 1 
1), h, ll, 441.— CAN. 


PART in. SECT. 2, SUB-SECT. 1. 

24 i. Fiduciary relation — Agency — 
Client* a right to follow money, \ — Where 
share certillcates aro doliTered by the 
owner thereof to a broker with in.stmo- 
tlons to sell them the broker's relation 
to the owner is a fiduciary one, the 
certiflciites are impressed with a trust, 
& the broker should not be heard to 
give any explanation of his dealing 
with the certificates incousistont with 
his authority. — I’lummeb v. Mack & 
Timms, [19301 2 W. W. R. 107 ; 3 
D. L, R. 999 ; affd; [1930] 3 W. W. R. 
188 ; 4 D. L. B. 768.— CAN. 


24 li. .]— The legal re- 

lationship of a stockbroker & his 
client is a fiduciary one, that of agent 
& principal ; &, therefore, the broker 
is not entitled, without the fullest 
knowledge & assent of the client, to 
put himself in a position whore his 
interest ooufiicts with that of his client. 
He must deal for a client in the capacity 
of agent, &, therefore, has not the 
right to trade on the stock markets for 
himself Sc at the same Unte transact his 
clients' business thereon as their 
broker. — R. v, Solloway & Mills, 
11930J 2 W. W. li, 616 ; 64 Con. C. C. 
129.— CAN. 


b i. .] — Hunnings (H. E.) & 

Co., Ltd. V, Hall, [1932] 2 W. W. R. 
541 ; 4 D. L. R. 270 ; 46 B. C. R. 
12.— CAN. 


PART HI. SECT. 2, SUB-SECT. 2.— A. 

sx. Onus of jproo/.J— In an action 
by a customer against a stockbroker 
for wrongfully selling certain stocks 
Sc bonds, which he had deposited with 
the broker as collateral security for 
his account. Sc retaining the proceeds : 
— Held : pitf, was not under the onus 
of proYlng that the conditions which 
under the contract between the parties 
would give deft, the right to sell the 
securities had not come into existence, 
hut that the onus was on deft, to prove 
that said conditions had arisen; Sc 
even If this view as to the onus was 


incorrect, pltf. had at any rate made 
out a primd facie case. — IjOokett v, 
SoiAoWxiY Mills & Co., Ltd.. [1931] 
3 W. W. 11. 302 ; affd., [1932] 1 
W. W. K. 886 ; 46 B. C. R. 211.— 
CAN. 


sy. ,1 — Sale of securities de- 

livered to stock-brokers as collateral 
amounts to conversion. Sc the onus is 
on them to prove their right to dispose 
of them. — BLtTMBEBOEn v, Solloway, 
Mills & Co., Ltd. (1932), 46 B. O. R. 
241 ; affg, (1931), 46 B. O. R. 66.— 
CAN. 


PART HI. SECT. 2, SUB-SECT. 2.— B. 

sa. Pledging securities of client — For 
advances to broker,] — Held : when 
collateral security is deposited with a 
broker Sc Is by him ple(%ed to a bank 
for any sum. Sc the loan from the bank 
Is entirely paid off. Sc at the same time 
the debt to the broker for which the 
collateral has been deposited, tbo 
rights of both the broker & the bank 
are at an end. Sc the owner of the 
collateral Is entitled to its return. — 
He WiGGiNH, Ltd., [1931] 3 D. L. 11. 
383 ; O. R. 337.— CAN. 


PART in. SECT. 2, SUB-SECT. 8. 
— ^A. 

43 i. Purchase for client — Headiness 
to deliver,] — When stockbrokers ore 
Instructed to buy on margin they must 
be at all times ready Sc able to deliver 
to their customer. — Rochester v. 
Solloway Mills, [19331 2 D. L. R. 
90 ; O. K. 230 ; on appeal, [1934] O. fl. 
483.— CAN. 


■d. JhUy to use due care <£? skiXt,] — 
Gi^ennib V, Mod. Sc C. Holdings, Ltd., 
^m6] S. C. B, 257 ; 2 D. L. R. 561.— 

st. Duty owed to prineipcil only ,] — 
A broker is under no duty to (exercise 
(iart^ In regard to market priewi towards 
a person with whom no relationship of 
prliKJipal Sc agent exists. — OLMSTiiiAD 
V, ill. A. PiEROB Sc Go., [1937J 1 
D. L. R. 626 ; O. R. 20.— ^AN. 


PART III. SECT. 2, SUB-SECT. S.— B. 

60 iii. .] — English v, Kern 

Agencies, Ltd., [I93lj 2 W. W. R. 
22 ; 2D. L, R. 948.— CAN. 

q - - ■ .]— Pltf., a customer 

of a broker, dolivetod to the latter a 
share certificate registered in hie name 
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with instructions to sell the shares at a 
certain price or better. The broker 
sold the shares for it« own purposes 
at a lower price. Sc when pltf. demanded 
his certificate the broker tendered him 
another oertlflcato of the same co. for 
the same number of shares. This pltf. 
refused ; ' Sc sued for conversion : — 
Held : pltf. was entitled to Judgment 
In the abHODce of other evidence of 
the value of the shares at the date of 
the sale, the amount to which pltf. was 
entitled was that for which the shares 
were sold. — ^M aoInnes v, Cartwright 
& Criokmorb, Ltd,, [1031] 1 W. W. R. 
81; ID. L. R. 672 ; ajfd-. 11931) 
S. a R. 425 ; 3 D. L. K. 093.— CAN. 

q ii. .] — SOLI.OWAY V, 

Blxtmbbrgbr, [1933] S. C. R. 163 ; 3 
D. L. 11. 86.— CAN. 


I i, Defence — Rules of stork 

exchange,] — Damages were claimed for 
breach of an alleged agreement to carry 
certain stocks Sc maintain pltf. In a 
short position with respect thereto : — 
Held : even if there was such a definite 
agreemont, the claim failed because 
under the rules of the stock exchange 
deft, was obliged to return the stock 
borrowed with respect to the short 
transactions before tho shares had 
dropped to the covering point which 
was alleged by pltfs., Sc deft. *8 evidence 
had not been refuted that other stock 
could not be scoured to take their 
place &, therefore, deft, had to buy 
'* to cover." — Oi^Y Sc Olay v, Powell 
& Co., LTD., [1931] 2 W, W. R. 826 ; 
3 D. L. li, 638 ; 44 B. C. R. 124; 
revsd, on other grounds, (1932] S. C. R. 
210 ; 1 D. L. R. 366.— CAN. 


8g. Instructions to buy ** futures ,**] — 
The term “ futures ** refers to a specu- 
latiTe transaction Sc a broker is tbem- 
fore under no' obligation to buy the 
commodity indicated in his instruc- 
tions to buy for future delivery;— 
Brtohkbman V, Fierce Sc Co., [1933] 
3 D. L, R. 99 ; O. R. 606 ; resvd., 
[19341 2 D. L, R. 449.— CAN. 


PART III. SECT. 2, SUB-SECT. 4.— 
A. (a). 

si. Cover deposited by marritd woman 
-Wheihir broker may tnguxre (W to 
lie,] — ^A broker is not ©t^tltled to 
UQstion the title of a married 
b socuritles placed in Wa han^ w 
uarantee speculation. — J o^nswn v, 
JHANNELL, [1935] 4 D. L. R. 401.— 
IAN. 



VoL XUL— StodE Exchange. Cases 101— 228a. 


lOl. Add. Citotions [1020] 1 K. B. 321; 98 
L. J. K. B. 243 I 73 Sol. Jo. 13. 

Add* Annotat/hn : — ^Reld. Woodward v, Wolfe, 
[1986] 3 All K. R,. 529. 

I47a. Part of account.]— Morten v, Hirton 

GiBRES & Smith, [1937] 2 K. B. 176, n. 

Armotation: — ^Apld. Samytm v, Fmzier Jelke & Co., [1037 J 

2 K. B. no. 

1471). .]— Bit f. was a speculator on the 

New York & I^ondon stock exchanges. 
I)cfis., who were niembors of the New York 
exchange but not of the Ijondon exchange, 
acted for hiin on margin terms, the liondon 
k*ansactions being carried out through 
brokers who were members of the London 
stock exchange. Defts. became personally 
liable to these brokers for the fultthnent of 
pltf.^s contracts. Pltf.’s speculations were 
unsuccessful & defts. required him to provide 
further cover. He failed to do so, & defts. 
sold part of his sliares to provide cover for 
the remainder : — Held : defts. were entitled, 
pltf. being in default, to close part of the 
account & carry over the remainder, tlieir 
only duty being to act in good faith & do 
what was reasonable in the interests of them- 
selves &' their client. — -Samson v. Brazter 
Jelke & Co., 11937] 2 K. B. 170 ; [1937] 2 
All E. K. 588 ; 106 L. J. K. B. 854 ; 157 
L. T. 530 ; 81 Sol. Jo. 398. 

160. Add* A 7 inotaHons' : -As to (1) Refd. Morten v. 
Hilton CUbbes & Smith, [1937 j 2 K. H. 
176, n. ; Samson i', Frazier, Jelke & Co., 
[1937] 2 K. B. 170. 

161. Add, Annotation :—Uetd. Samson v. Frazier, 
Jelke & Co., 11937] 2 AU E. K. 588. 

162. Add* A 7 ifiolution 8 Refd. Morten v* Hilton 
Gibbes & Smith, [1937] 2 K, B. 176, n. ; 
Samson v* Frazier, Jelke & Co., [1937] 2 
K. B. 170. 


which they sold in trust for C. or his trusty 
in bkpey. as trustee for 0 ,’s customers & 
clients, & that defts. had no right U> charp 
those securities with the purchase price of the 
stock, & the judgment made provision for the 
determination & payment of damages. On 
appeal by defts. the Ct. of Appeal of Ontario 
set aside this judgment. Pltfs. appealed 
Held : that judgment of the trial judge could 
not stand. So far as the rights of the parties 
dex>ended upon conti'act, C. had no claim 
against defts. in tlie capacity of tmstec. 
Although there had been nun)erous actioms in 
which an agent for undisclosed principals 
had sued in Ids own name, there ai)peared to 
be no precedent for such an agent suing as 
trustee for his principals ; further, if the case 
W’ere regarded as a wrongful dealing with 
pro))orty apart from x)rivity of contract the 
result was the same. If there was nothing 
due from the undisclosed principal in respect 
of the shares which had been bought, either 
he or the agent must sue : no question of 
trusteeshij) arose. With regard to shares 
depositee! as margin, the agent was in the 
position of mtgee. with a right to submtge. 
A mtgee. was not a trustee, & if the shares 
were improperly dealt with by the sub- 
mtgee., the mtgee. could sue in his own right, 
or tile mtgor. might, imdor projior conditions, 
sue to protect liis property. The mtgee. 
could not sue as trustet? for the mtgor., for 
he was not a trustee. In the x)i*esont case 
cither C.’s rights passed to his trustee in 
bkpey., or G.’s customers alone could sue, 
cSt neither 0 . nor his trustee could sue as 


All E. li. 828 ; 106 L. 3* P. O. 14 150 L.T. 

149 ; 53 T. L. B. 176, P. 0. 

215. Add. Annotation: — Consd. Stanley & Co. v* 
Solomon, Ltd., [1932] 2 K. B. 287. 


178. Add. Annotation Re Wheeler & Co., 

Trustee v. Kirby & Grainger (1933), 76 Li. Jo. 
86 . 

189. Add. Annotation: — Consd. Solloway v. John- 
son, [1934] A. C. 193, 

195. Add. Annotations .—RM. Legh v. Legb 
(1930), 143 L. T. 161 ; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

211a. Right of jobber to sue third pMty.>^. 

an outside broker, who conducted ms broker- 
age business through defts., who had a seat 
on the Toronto Standard Stock & Mining 
Exchange, gave instructions for the purchase 
& sale of shares without disclosing the name 
of his clients. Most of the transactions were 
on margin. C. found himself unable to find 
the cash for large purchases of a certain class 
of stock then open, & could not find the client 
for whom the purchases had been made. 
Defts., purporting to act under powers given 
by the contract between them & O., proceeded 
to sell shares bought & held as security on the 
general account, which mainly consisted of 
Siaros bought on belialf of O.'s clients, Ac in 
that way indemnified themselves against the 
loss on the particular stock in question. L. 
went into bkpey., making an assignment tor 
the benefit of his creditors. On a claim tor 
damages by 0 . & his trustee in bkpey. agamst 
defts., the trial judge made a declaration 
(infer alia) that defts. held the secuntios 
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217 a, What amounts to ** loss sus- 

tained ” by principal.] — ^By an agreement in 
v.Titing between pltfs., who were stock- 
brokers So members of the Stock Exchange, 
So defts., who were also stockbrokers but not 
members of the Stock Exchange, the latter 
agreed that in consideration of receivmg 
50 per cent, of any commission on business 
introduced by them to pltfs. they would be 
liable for 60 per cent, of any “ loss sustamed 
by pltfs. in connection with such business. 
Defts. introduced to pltfs. one W., So 5 ^ * 
result of his transactions he incurred a d^ 
to pltfs. no part of which had been paid. W. 
executed a deed of assignment of his property 
for the benefit of his creditors, So both pltfs. 
& defts. were assenting creditors to the deed. 
Pltfs. claimed that on the execution of that 
deed of assignment a loss had been sustamed 
by them within the meaning of the above- 
mentioned agreement. So they brought an 
action to recover 60 per cent, of W. s debt 
Held : the mere signing of the deed of assign- 
ment by W. did not establish a loss sustamed 
by pltfs.. So that in the absence of evidence of 
actual loss sustained by them the action 
failed.-— Stanley (Montagu) So Co. v* Solo- 
mC V C-hl^P., [1932] 2 K. B. 287 ; 101 
L. J. K. B. 632 ; 147 L. T. 196, 0, A. 

228a. Necessity for consent of principa!.] — Under 

80» 



Cases 2S3a— 887. EsrousH akd Empire 

the Buies & Regulations of the Stock Ex- 
change &i under the general law half-com- 
mission is not payable to an agent without 


Digest Supplement. 

the principal's consent. — Waithman* Done- 
GAN Sn Co. V. BAMinEz (1082), 48 T. Ii. B. 
800 ; 76 Sol. Jo. 290. 


Part V. — Breach of Contract. 

373. Add, Annotation: — Re£d. SoUoway v. Johnson, [1934] A. 0. 193. 


Part VI. — Default and Bankruptcy 


334a. Trustee not entitled to recover against 

Jobber.] — ^Applt. was a dii*ector of S. M. & Co., 
a Canadian stock brokerage co. with several 
branches. T. P. & Co. Were a stock brokerage 
CO. carrying on business at a town in British 
Columbia where there was no stock exchange. 

In Apr. 1928, B. M. & Co. agreed to accept 
orders from T. F. & Co. for the sale & pur- 
chase of shares, both for cash & on open 
account, Sd to divide the commissions with 
them ,• T. F. & Co. were to provide 331 per 
cent, as margin. T. F. & Co. made numerous 
contracts with S. M. & Co. in pursuance of 
orders from their clients, also some on their 
own behalf. The contract notes were all in 
the name of T. F. & Co., who did not send 
them to their clients, but a separate contract 
was made for each order. Money paid to 
T. P. & Co. by their clients went into their 
general accoimt. 8. M. & Co. knew that the 
transactions were entered into by T. P. &; Co. 
mainly, at least, on behalf of their clients. 

In Sept. 1929, T. F. & Co. became bkpt. ; 
resp. was trustee in the bkpcy. In an action 387. 
brought by him as trustee he obtained judg- 


ment for the return of all sums paid by T. F. 
& Co. to S. M. & Co. on transactions upon open 
account, & against applt. for the amount of 
those sums as damages. The ^mmds were 
that S. M. & Co. adopted a fraudulent system 
of not making independent contracts in 
respect of shares dealt in, & that applt. was 
a party thereto. There was no appeal by 

S. M. & Co. : — Held : the judgment against 
applt. should be set aside, because T. F. &> 
Co.'s clients were imdisclosed principals to 
the contracts made upon their orders, & 
resp. therefore could not maintain the action 
as to those contracts, because the action 
failed as to all the contracts in the absence 
of evidence that the fraudulent system had 
been used in connection wdth any particular 
contract ; further, that even if the judgment 
could be sustained against the co., applt. 
was not liable in the absence of proof of loss. — 
SOLLOWAY V, Johnson, [1934] A. 0. 193 ; 
103 L. J. P. O. 49 ; 150 L. T. 421 ; 50 

T. L. B. 268. 

Add, Annotution : — Hefd. SoUoway v, John 
son, [1934] A. C. 193. 


PART IV. SECT. 7, SUB-SECT, t, 

Bb. Delay in delivery of certifiaUes — 
What is reasonable tiTne,] — Defts., stock- 
brokers In C., on Sept. 14, 1929, wired 
pltfs.. stockbrokers in T., to bay 
certain shares at a named price. Fltfs. 
were, to the knowledge of defts., 
members of the T. Stock Exchange. 
Pltfs. bought the shares upon the 
Exchange on the same day & at the 
named price. Defts. knew that the 
shares would be bought on the Ex- 
change & accordixig to its rules Ac 
customs, ntfs. were not able to pro- 
cxure delivery of the ccrtiticates for the 
shares until Sept. 27. On Oct. 1 
they drew on defts. for the price, 
attaching the certificates to the draft. 
Defts. on Oct, 4 refused to take 
delivery on account of the delay : — 
If eld : in the absence of an express 
stipulation as to the immediate for- 
warding of the certificates or of a 
demand to forward them at once, the 
delay in procuring & forwarding them 
was not unreasonable & defts. woi’6 
not justified hi repudiating the con- 
tract. — Ckanq Sc Co. v, Plotkk & Co., 
[1931] 1 D. D. R. 668 ; 66 O. L, B* 
332.— CAN. 


PART V. SECT. 1. 


378 U, ,1 — If broker fails to 

deliver, purchaser is entitled to value 
of the shares at time of tender of 
balance due Sc demand, less any balance 
owing on them, Sc less commissiou Sc 
Interest. — Cuoft v, Mitchki.1:, (1913), 
14 D, L. li. 914.— CAN. 


373 iii. — — FaUurr ia wUhii 

reasonable time — Waiver, & 
Co. e. Robinson, [1930] 4 D. L. R 
168 ; 42 B. O. R. 409.— CAN. 

878 IH. .}— In an action li 

Which stockbrokers wore held liable ii 


damages to a customer for selling 
without his authority shares of bis 
which they were holding for him ; — 
Held: in assessing damuges, the date 
when pltf. would have sold the shares 
bad he not been prevented from doing 
80 by their prior sale by tbo brokers 
should be determined on the assump- 
tion that he would have done what 
prudent people would have done Sc 
have sold when the hour came to sell. 
In the present case It was held that 
this point of time was fixed as at that 
date when pltf., after objecting to a 
statement of his account which showed 
said shares as sold, requested that they 
be placed to Ms credit because he 
wanted to sell them. He was, tbere- 
fore, awarded the difCerenoe between 
the low market price on that day & 
the price at which defts. had previously 
sold. — SirNDEBLaND V, SOLLOWAT 
MiliS Sc Co,, Ltd., [1930] 3 W. W. R. 
641 : 43 13. 0. R. 297 ; affd^. 11931] 
2 W. W. R. 393 ; 44 B. C. R. 24 ; 
am** 11931] S. 0. R. 714 ; [1932] 4 
D. L. R. 795.— CAN. 


PART VI. SECT. 2. 

400 1. Property avaUoibU for distrOm^ 
Hon amano credUors — Shares pvrehaaed 
by broker for dieni ,} — In determining 
on the bkpcy. of a stockbroker whether 
certain shares, certificates for which 
were in his poBsession at the time of 
the bkpcy., are the property of a 
claimant wereto who had been dealing, 
as a buyer of such shares* with the 
broker, or are assets in the hands of 
the trustee, the distinction must be 
observed between the case where the 
relationship of the broker Sc the 
claimant was that of vendor Sc pur- 
ohaser Sc the case where the relation- 
ship was that of agent Sc principal. 
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In the former case the shares will not 
be held to be the property of the 
claimant unless oertifioates therefor 
have been Bpecifloally appropriated to 
the olalmant's contract. In the latter 
caso, i,e, where the relationship was 
that of principal Sc agent, it must be 
held that the certificates on hand 
include those for the shares bought 
for the claimant if the certificates on 
hand of the kind in question am 
sulfioient to meet the demands of all 
purchasers of such shares ; & the 

claimant will be entitled to delivery of 
the oertifioates provided he has either 
paid, or pays therefor in fuB. or if he 
has to his credit on the books of the 
broker an amount suMcient to meet 
the balance. If any, due from him on 
said shares. — Re Stobib-FOIUjONO- 
Hattbewb, Ltd., Re Hern Aobncies, 
Ltd., [1931] 1 W. W. R. 817; 3 
D. L. R. 170 ; 39 Mon. L. R. 476 ; 12 
O. B. R. 313 ; revsg,, [1931] 1 W. W, R. 
304.— CAN. 

400 il. Card of membership of 

Eocclumge,] — A registered broker in the 
Sir Dinshaw Petit Native Share 
Brokers’ Hall, Bombay, was declared 
a defaulter Sc Ms card of membership 
was forfeited by the directors. Shortly 
afterwards he was adjudicated an 
insolvent under Presidency Towns 
Insolvent Act. 1909. Ac by vlrtw of the 
material seoUons tbereot Ml his pro; 
perty wherever situated which might 
bdoug to or be vested in him vwted in 
the Official Assignee of Bombay fc 
became divisible among the 
creditors. In an. .aotioii by the 
Official Asfi^ee olgim^ 

Native Share Sc Stock Brokers' A^oon. 
a deolaration that the card of the In- 
solvent Sc all rights Sc benefits a^og^epd 
thereto were vested to the Official 



VoL XLn.^tock Exchange. Casa 408a. 


408a. Cash in hands of broker— Bight to follow*] 

— Where a client has paid money to a s^ck 
A; share broker for the purchase of shares 
which have not been deliverod to him, & the 
broker becomes bkpt., if the transaction 
was one between principal A; agent, ^ not 
between principal A; principal, a fiduciary 


relationship is created A; the client is entitled 
to the return of his money, if it can be 
followed.— W heeler (Arthur) A Co. 
(No. 389 OP 1931), Trustee v. Kirby A 
Grainger (1933), 102 L. J. Ch. 341 ; [1938] 
B. & 0. B. 124. 


Assignee, A that he was entitled to the 
net proceeds of theh sale : — Htl4 : by 
virtne of the nature A character of the 
assocn* as regulated by the deed of 
assoon. A the roles made thereunder, 
in the case of a defaulting member who 
was expelled from the assocn., no 
interest in his card remained in himself 
A none that could pass to his assignee. 
— Bombay Ofpioiai. Assignee e. 
Shroff (1932), 48 T. L. R. 443, P. C,— 
IND* 

n i. Payment to obtain eharea — 

Lien for ealvage ^] — ^Whero In pursuance 
of the authority of an order of the ot. 
the stockbroker's trustee in bkpoy. has 
obtained share certidcates from another 
broker who acted as the bkpt.*8 corre- 
spondent on another exchange A in 
order to do so has had to pay said 
correspondent the amount due on said 
shares, these shares are, except with 
respect to the money so expended, in 
the same position as shares which. In 
the ordinary course, come Into the 
hands of the trustee In taking posses- 
sion of the assets of the bkpt. ; the 
amount expended to salvage such 
shares, A interest thereon, constitutes, 
however, a Hon upon them which 
should be paid pro rata by the oustomers 
who benefited by the course pursued 
by the trustee, — He Culrk (li, P.) A 
Co. (Vancouver), I.(Td.. [19311 3 

W. W. n, 79 ; 44 B, C. K. 301.-~CAN, 


tx. Itiffhis of clients.) — On the bkpey. 
of a stookbrokcr, if there are suRioient 
shares of any particular description on 
hand to satisfy orders given therefor 
by customers to the broker they should 
be delivered to such customers if the 
latter have paid for them in full. If 
the shares have not been f uUv paid for 
by the customers they should, before 
receiving the shares, be required to 
make payment of the balance due 
thereon with Interest A to make pay- 
ment of any other Indebtedness owing 
the broker. If there are not available 
siifhcient share certifleatoa of a par- 
ticular description to satisfy the pur- 
chases by the different customers, the 
latter should be given their pro rata 
number of the shares which arc avail - 
ablc.—Re Clark (li. P.) & Co. (Van- 
ootJVER), Ltd., [19311 3 W. W. R. 79; 
44 B. 0. R. 301.-- CAN. 

sy. .] — On the bkpey. of a stock - 

brokerage co. ; — Keld : the procedure 
by which It recorded its transactions 
on behalf of its customers was such as 
enabled the latter to identify A claim 
certain speoifio securities or the pro- 
ceeds thereof as their property. — lie 
Kern Agencies, Ltd. (No. 3), [1932] 
1 W. W. R. 685.--CAN. 

sa. Pledffe of own client*8 stock — 
Bight of client to payment out of pro- 
ceeds.] — Re Wiggins, Ltd., Travers* 
A SriiATT’s Claims, [1931] 4 D. L. R. 
338 ; O. R. 573.-~CAN. 

sb. Recovery of amount paid for shares 
on behalf of rwsiomer.]— The trustee in 
bkpey. of a stock-brokerage oo. sued to 
recover money paid by the b^kew for 
the purchase of shares on behalf of 
deft. Pltf. was at all timw ready to 
deliver, A during the trial did deliver, 
enough shares of the particular stocks 
purchased, free from the demands of 
btbers, to satisfy deft.*s demand 
MM: It was not neoessa^ that the 
identical shares purchased for deft, 
should have been earm^kod A kept 
available tor him, the brokers betog 
only required to have available for 
d^very, on demand A payment. 


enough of the kind of shares ordered 
by him ; but deft, was obliged to 
tender the amount duo the brokers 
before he could insist on delivery of the 
shares, A since he had not done so, A 
enough shares were available for him, 
the trustee was entitled to judgment. — 
Stobie-FoklOng Assets, Ltd. v. 
Barker, [1932) 2 W. W\ R. 274 : 3 
D. L, R. 182 ; 46 B. C. R. 394.— CAN. 

sd. Pledge of shares to bank — Return 
of shares by bank to trudee — Customer 
wd entitled to return of specif shares. ] — 
Re Carroll A Wright, Er p. Bain, 
[1932] 3 D. L, B. 410 ; O. R. 474.— 
CAN. 


gf. RetAim of some sJiares — Bfa- 

tribution.] — If on the bkpoy. of a stock- 
broker It Is found, that he has wrong- 
fully pledged the securities of customers 
including both securities purchased 
outright A those purchased on margin 
A that, after the pledgee had sold 
enough of the pledged securities to 
satisfy his claim, there was a surplus 
in cash or securities remaining, but 
not enough to satisfy the claims of the 
broker's customers, the owners of 
securities purchased outright but re- 
maining unsold are not entitled, in the 
distribution of the surplus cash A 
securities, to claim their securities 
without making a pro rata contribution 
to the ** burden of the loan,” nor are 
tbe customers who purchased outright 
entitled to a preference over maridin 
customers ; but, in accordance with 
the principle that ** equality is equity ** 
all classes of customers must share 
equally in the said burden. — Re Clark 
Martin A Co.. Ltd., [1 933] 3 W. W. II. 
261 ; [1934] 1 D. L. R. 621.— CAN. 

Bg. .] — ^Where a stock- 

broker has, in broach of Ids duty, re- 
pledged customers* securities pledged 
with him, A subsequently is made 
bkpt.. A the pledgee realises on some 
of the securities A returns others, a 
sole unsatisfied customer is entitled to 
payment from tbe trustee in priority 
to the general creditors. — Re Heron 
A Co., Ex p. Robertson, [1933] 4 
D. L. R. 43 ; O. R. 693.— CAN. 


j — On an applica- 
tion tmder Trustee Act for advice A 
directions, made by the trustee under 
a deed of arrangement between a stock - 
brokerage co. A all except two of its 
creditors : — Meld : where a stock- 
broker has wrongfully pledged securi- 
ties belonging to his oustomers to a 
bank which has sold part of them to 
liquidate the debt owed it A those 
remaining imsold are not sufficient to 
satisfy the claims of his oustomers, the 
ct. cannot, in view of Sinclair v. 
Br(yugham, [1914] A.C.398. atpp. 418- 
21, apply the doctrine of the American 
Cts. termed “ sharing the burden of the 
loan/* but must hold In the case of a 
creditor customer that where securities 
remaining unsold are earmarked A can 
be identified as those pledged by the 
customer or in which ho specifically 
directed his money to bo invested he is 
entitled to delivery of them, A where 
they cannot be so identified he should 
be credited with their market value 
as of the date when he l>ecame a 
creditor. In the case of oustomers 
indebted to the broker A who left 
securities with him as collateral the 
customer on paying the amount which 
he owes the broker Is entitled to their 
return if they oan be Idontitiod . — Re 
Jackson A Muir & Oo., Ltd., [1935] 
1 W. W. R. 72 ; 2 D. L. R. 808.— OAN, 
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PART VI. SECT. 8. 

sd. Differences payable from one 
stockbroker to another — Whether divisible 
among stock exchange creditors only on 
insolvency.] — Kaikushroo Talyar- 
KHAN V. Bai Gulab (1928), I. L. H. 53 
Bom, 608.— IND. 


PART Vn. SECT. 1, SUB-SECT. 1. 


sf. Security Frauds Prenerdion Acts 
— Security— Agreements relating to real 
property — ** Lunch dh lecture ** method.] 
— Reid : the i>urpose A intent of the 
Aot are to i^revent A put an end to such 
dealings A therefore an order enjoining 
reaps, for so trading In securities was 
granted. — A.-G. of Ontario v. Hutb- 
SON, [1931] 1 D. L. R. 66 ; 66 O. L. R. 
387.— CAN. 

8h. Officer of Dominion company 

trading — No defence.] — R. v. Hakzard 
(1931), 57 Can, C. 0. 254.— OAN, 

ak. Shares in company.]— 

Shares in a co. are ** seourities ** wltldn 
Security Frauds Prevention Aot, 1930. 
— R. V. MoDonneu,, [1936] 1 W. W. R. 
175 ; 1 I). L. R, 533 ; 63 Can. C. 0. 
150.— CAN. 


si. What amounts to tradirig .] — 

The conduct of applt. in systematically 
soliciting A obtaining from the public 
subscriptions to the capita] etocK of a 
proposed oo. wliioh was in process of 
incorporation, held to constitute a 
*’ trading ’* in ** securities ** within 
Security Frauds Prevention Aot, 1929 
( 0 . 10).-t-R. ex rel. Svmons v. Springer, 
[1930] 2 W. W. R. 396.— CAN. 


sm. Security — Club member- 

ship .] — A memborsldp In tho club in 
question herein, which was duly in- 
corporated as a oo. is not a “ security *' 
within Securities Act, 1929, formerly 
entitled The Security Frauds Pre- 
vention Act, 1929, A therefore, the 
sale of memberships by the members 
of the club does not render the club a 
trader in seourities within said Aot. — 
Be Securities Act, Re Amalgamated 
Business Men’s Club, Ltd., [1933] 
1 W. W. R. 172.— CAN. 


sp. Investigation — Delegation of 

autmrity by AUorne^f-Genercu .] — The 
authority to Investigate which under 
soot, 10 of Securities Act, 1930, may 
be delegated by tho A.-G. to his 
representa-tivo A tho terms of tbe 
authority so delegated in the present 
case to doCt. : — Meld : broad enough 
to cover the Investigation being carried 
on by him including an investigation 
of pltfs.' transactions in tho shares of 
the CO. in question. — Bartley A Co. 
i;, liusHELL. [1935] 1 W. W- R. 26 ; 

. [1936] 2 W. W. R. 64 : 3 B. L. R. 

; 61 (Jan. C. C. 67 ; 49 B. C. R. 
602.— UAN. 

sq. Conduct of iTiquiry .] — ^The 

investigation provisions of the stMute 
(icaling generally with tho prevention 
of fraud by stock bi-okers were part A 
parcel of the administrative machinery 
for the attainment of tho general pur- 
poses <)f the statute. The investigator 
was not a cf-. of law nor was he a ct. in 
law While the investigator was 
bound to act judicially ih the sense of 
being fair A impartial, that is some- 
thing quite dlfierent fi*om tho right 
osseHed by applts. of freedom of cross- 
examination of all the witnesses, — 
St. John v. Fraser, [1936] S. O. R 
441 ; 64 Can. C. 0. 90 ; 49 B. C. R 
302.— CAN. 

sr. Right of Tesci6sion.l— 

Securities Act. 1930 (Out.) docs not 


affd. 
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Cases 490—459. 


English and Emfibb Dighst Supplement, 


Part VII. — Illegality and Fraud 


4-30. Add* Annotations : — As to (1) Consd. Weddle, 
Beck & Oo. V. Hackett, [1939] 1 K. B. 321. 
Refd. Ironmonger & Oo. v. Dyne (1928), 44 
T. L. R. 497 ; Townsend v. Grundy (1933), 
18 Tax Cas. 140 ; Woodward v. Wolfe, [1936] 
3 AU E. R. 529. 

432. Add* Annotaiims : — Consd. Ironmonger & 
Co. V. Dyne (1928), 44 T. L. R. 497. Held. 
Ellesmere Earl v. Wallace, [1929] 2 Oh. 1 ; 
Weddle, Beck & Co. v. Hackett, [1929] 1 
K. B. 321 ; Townsend v* Grundy (1933), 18 
Tax Cas. 140. 


433. Add* Annotations : — Refd. Ellesmere (Earl) v, 
Wallace, [1929] 2 Ch. 1 ; Weddle, Beck & 
Oo. V. Hackett, [1929] 1 K. B. 821. 

434a. One party agent.] — ^Bbown v. St. 

Phallb, Ltd. (1930), 74 Sol. Jo. 122. 

450. Add, Annotation : — Refd. Ellesmere (Earl) v. 
Wallace, [1929] 2 Oh. 1. 

459. Add. Annotation : — Refd. Alexander v. Ray- 
son, [1936] 1 K. B. 169. 


give iho pui'ohasor of shares a right of 
rescission where there is no fraud or 
misrepresentation, even if vendor is 
liable to the penalties of tho Act. — 
Lumlby V. Broadway Coppbk Oo. & 
UNWIN, tl93/)] 1 D. L. R. 813 j O. R. 
104; affd., [19361 2 U. L. R. 417; 
O. R. 278.-— CAN. 

sw, IddbUUv of company.] — A oo. is 
subject to indictment under sect. 231 
of the Criminal Code. — ^W ebstbb Sc 

KIHKNBSS V. SoLLOWAY MIIX8 & CO., 
Ltd. (No. 2). [19301 3 W. W. R. 381 ; 

9311 ID.L.R. 831 ; 11930] 
446.— CAN. 

sy. Certificate of registration — 

Powers of Superintendent.] — Sect. 6 (2) 
of Securities Act, 1930, as amended 
reads ; ** The Superintendent may 

attach to any registration such terms, 
conditions, & restrictions as he thinks 
advisable, all of which shall bo set out 
in the certificate of registration. Sc ho 
may from time to time by notice in 


on appeal, [1 
3 ^ W. R. 


writing to the holder of tho certificate 
vary, add, or omit any terms, con- 
ditions, or restrictions ** : — Held : it 
was not intended thereby that persons 
who had acquired contractual rights as 
against tho co. might without being 
heard, without compensation & with- 
out remedy, be despotically despoiled 
of such rights. — Briscoe v. Yorkshuubi 
Sc Canadian Trust, Ltd. op Van- 
couver Sc London & Western Trust 
CO., Ltd., [1930] 3 W. W. R. 513 ; 61 
B. 0. R. 222.— CAN. 

PART VII. SECT. 1, SUB-SECT. 2. 

425 xi. .] — Bbyba V. 

Johnston Sc Ward, (19301 4 D. L. R. 
421 ; affg.* (1930] 1 D. L. R. 219.— 

CAN. 

425 xli. .] — On a defence 

of sect. 231 of the Oimlnal Code to an 
action by Btookbrokors, for balance 
due, it must be shown that pltfs. had 
no bond fide intention of selling or 


making delivery. — O’Brian, Bell- 
iRviNo, Stone & Rook, Ltd. v. 
Bbntham (1932), 45 B. 0. R. 632.— 

CAN. 

sp. Burden of proof .] — In order for 
transactions between a broker & his 
customer to bo Illegal under sect. 231 
of the Criminal Code both parties must 
intend that instead of tho delivery of 
the article dealt in there shall be a 
mere iiayment of the difterenoe between 
the contract price & tho market price. 
The burden of proving that the frans- 
aotion was illegal as being a mere cover 
for the settlement of “ differences ” 
rests with the party making the asser- 
tion ; ho must plead the other party’s 
participation in the illegal purpose Sc 
prove facts such as to lead to the 
ludicial Inference that the other party 
knew of the illegal purpose & know- 
ingly assisted In carrying it out. — 
Tull (G. F.) Sc Ardern, Ltd. v. 
ShOuldiob, [1932] 1 W. W. R. 144.— 
CAN. 
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VoL XLH. — street and Aerial Traffic. Oases 3— 5c. 


STREET AND AERIAL TRAFFIC. 


Part I. — Regulation of Traffic 


Add, Annotations : — FoUd. Edwards v, Wan- 
fita,U (1929), 40 T. L. R. 101 ; P]therington v. 
Carter, [1937] 2 All E. R. 528. 

3 a. j — Under sect. 21 of 

above Act, a local authority is not confined 
to making orders for special occasions, but 
may make an order of a general character 
restricting traffic of certain kinds in certain 
streets between specified hours daily, & such 
order is valid without being confirmed as a 
bye-law under Public Health Act, 1875 
(c. 65), s. 184. — Edwards v, Wanstaix (1929), 

142 L. T. 288 ; 94 J, P. 61 ; 46 T. L. B. 101 ; 

28 L. G. B. 38 ; 29 Cox, C. C. 66, D. C. 

Annotation : ~Consd., Efchoririfrton v. (.'artcrv 11937J 2 All 
E. II. 528. 

3b. Whether confirmation of order 

necessary — Under Public Health Act, 1875 

(c. 65), s. 184-.] — Edwards v, Wanstau^, No. 

3a, ante, 

5a. Acquisition of land for parking places — 
PubUc Health Act, 1925 (c. 71), s. 68— 
Objection — When appeal lies.] — Where a local 
authority has given notice under sect. 68 (2) 5c. 

of above Act, of a proposal to acquire land 
in order to provide parking places for vehicles, 

& has given a decision against an objection 


duly made thereto under sub-sect. 3, the 
objector, being entitled to make the objection, 
is a “person , . . aggrieved by the decision, 
& may accordingly appeal therefrom under 
the provisions of sub-sect. 3, although he 
alleges no grounds of objection persozial to 
himself, but such only as are common to 
himself & other ratepayers & inhabitants. — 
Sevenoaks Urban District Council v, 
Twynam, [1929] 2 K. B. 440 ; 98 L. J. K, B. 
637; 141 U T. 660; 93 J. P. 189; 46 
T. L. B. 508 ; 73 Sol. Jo. 834 ; 27 L. O. B. 
626. D. C. 

To what land applicable — Land 

acquired for street widening .] — HeM : where 
land may be lawfully applied for the purpose 


above Act, use it as a parking place for motor 
cars. — A.-G. v, Sundbriand Corpn., [1929] 
2 Oh. 436 ; 93 J. P. Jo. 480 ; 45 T. L. B. 618 ; 
affirmed, [1930] 1 Ch. 168 ; 99 L. J. Ch. 44 ; 
142 L. T. 61 ; 94 J. P. 57 ; 46 T. L. B. 10, 
C. A. 

— Corporation shareholders in omni- 
bus company.] -Keighley Corpn. v, York- 
shire Theatres, Ltd. (1937), 81 Sol. Jo. 
863, D. C. 


PART I. SECT. 1. 

sa. “ ParHng ** of vehi^lea — Whether 
regulatitm of traffic,] — SriiiLLiNO v. 
Melbourne Crrv. 11928] V. L. R. 302 ; 
(1928) Arjnif* L. R. 203.—AUS. 

sc. JRcffulaiion by constable — Action 
against constable, for negligence — Con- 
tributory negligence .] — Danoerpield v. 
Smith, [1934] 1 W. W. R. 677 ; 2 
D. L. R. 505 : 48 B, C. R. 125.~ CAN. 


PART 1. SECT. 2. SUB-SECT. 1. 

6 1. .J—WiMBLE F. T. & Co. V. 

Guillesser. [19281 S. R. Q. 20 : 22 
Q. J. P. II. 38.— AUS. 

• il. .] — When two vehicles 

approach one another at an inter- 
section the driver of the vehicle on the 
left is under a duty to permit the other 
vehicle to pass over the intersection 
first, & if a person is injured because 
of the failure of the driver on the left 
to observe this rule there is evidence 
of negligence on the part of said driver, 
& the binrden is cast upon him to show 
that under all the circumstances ho 
was not negligent. — ^M kss v , Calver, 
11929J 3 D. h. R. 684 ; 2 W. W. K. 
442 ; 23 S. L. R. 505.— CAN. 

• iii. .1 — Li/jyd V , Hannafin 

[1981J 1 W. W. R. 416; 2 D. L. R. 
1000 ; 43 B. O. R. 401.— CAN. 

• iv. Validity of municipal bye- 

law,] — A regulation as to the right of 
way of vehicles at street Intersootions 
Is a rule of the road within the meaning 
of a statute which empowers a munici- 
pality to regulate traffic, but limits this 
power to regulations other than rules 
of the road. Therefore a municipal 
bye-law which lays down a rule as to 
the right of way which is In conflict 
with the rule established by a statute 
applicable to the munieipaUty is ultra 
vires.— Pipe v. Hollidat, [19301 1 
W. W. R. 226; 2 D. L. R. 73; 42 
B* 0. R. 230.-^AN. 


6 V. .] — Held : the fact that the 

car to the left is within the inter- 
section before the car to the right enters 
it does not displace the latter’s right 
1 o have the right of way. On the con- 
trary. in an action resulting from a 
collision within an intersection the 
first question to be answered is : Why 
did not the driver to the loft give way 
& keep out of the danger zone ? — 
Kennedy Lumber Co., Ltd. v, 
POR'rER, [1932] 1 W. W. R. 230.— CAN. 


e Vi. .] — ^With respect to 

motorists approaching an intersection 
from different directions the fact that 
the one on the left has been the first 
to reach or oven enter upon the inter- 
section does not render the rule of the 
road Inoperative. — Hall v. Tin ok, 
[1932] 3 W. W. R. 104.— CAN. 


0 vii. Effeed of traffic lights ,] — 

In Wlnnipog at street intersections 
where traffic lights are in operation a 
motorist approaching an intersection 
when the green light is facing him 
has the right of way over a motorist 
who, alter coming from the opposite 
direction, has made a left-hand turn 
within the intersection. — Pann v. 
Winnipeg Electric Co., [1933] 2 
W. W. R. 677 ; 3 D. L. K. 801 ; 41 
Man. L. R. 388.— CAN. 


e vlii. .] — Raral V. Bdbnbit 

(1931), 45 B. C. R. 122.— CAN. 


« ix. .] — Motorists who make left 

turns across opposing traffic, whether 
they have the right of way or not, 
must keep In mmd sect. 40 (1) of 
Highway Traffic Act, 1930. — Kyz w. 
Nash-Simington Co., Ltd., [1934] 
1 W. W. R, 629 ; 2 D. L. R. 804 ; 42 
Man. L. R. 251.— CAN. 


e X. .] — In every cross road 

collision between two motor vehicles 
where the streets ore of equal import- 
ance, the burden which pltf. undertakes 
of proving that deft.’B negligence is the 
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proximate cause of the accident, is in 
practice so heavy that It is seldom, if 
ever, discharged. — ^Murray v. Britz 
(1933), N. L. R. 352.-8. AF. 

e xi. .1 — Reed v. TjAWSOn & 

Givens, 11934] 1 W. W. R. 40ri ; 2 
D. L. R. 604 ; 48 B. C. R. 103.— CAN. 

e xii. .] — Henderson v. Dosse 

(1932), 46 B. C. R. 401.— CAN. 

e xiii. .] — Held: the word 

“ intersection ” must ho construed in 
its ordinary natural meaning, & is not 
intended to apply only where two 
streets cross at right angles. — Richard- 
son V, Collins, [1932] W. A. li. R. 
101.— AUS. 

e xiv. .1 — Little WOOD v, 

Walicer, [19351 1 W. W. R. 576.— 

CAN. 

ex.. _ _ _ of turning 

across the line of oncoming traffic is 
one that involves a duty of care, which 
is not necessarily discharged by giving 
the conventional signal of the Intention 
to turn. The public safety is best con- 
served by imposing upon every vehicle 
the duty of observing the precautions 
appropriate to its own situation. If 
undue stress is laid upon any particular 
circumstance thoi-e must always bo 
some tendency for the other vehicle 
to consider itself absolved from the 
full duty of care appropriate to the 
particular situation. In default of 
anything that brings or ought to bring 
to the knowledge of tho driver of a 
vehicle that another person is acting 
01 ’ likely to act without a reasonable 
regard for his own safety, tho driver 
of every vehicle may bo excused for 
acting upon tho assumption that other 
people will a(^t reasonably. The act 
of passing at an important intersection 
mrolvcs a degree of care which is at 
least equal to that required of bo 
driver who turns out of a road. — * 
Kleeman V, Walker, [1934} S, A. 
S. R. 199.— AUS. 



Caaes 5d— lie 


ENaiiiSH AND Empire Digest Supplement, 


5d. Direction by constable to keep to line ol Held: the information properly disclosed 

traiilc — ^Failure to comply.] — An information the ofEence charged & was not calculated to 

charged a deft, that he ''did unlawfully mislead the deft* Accordingly, both informa- 

fail ** to naake a motor car keep to a particular tion & conviction were good. — Pontin v. 

line of traffic when directed to do so by a Price (1933), 150 L. T. 177 ; 97 J. P* 315 ; 

police constable, contrary to Boad Traflic 31 h. G. B. 375 ; 30 Cox, 0. 0. 44, D. 0. 

Act, 1930 (c. 43), s. 49. That sect, renders it se. Traffic sign— ‘‘ Stop, Road Traffic Officer 
an offence if any person driving or propelling Validity,] — By an information preferred by 

a vehicle “ neglects or refuses ” to make it an inspector of weights dc measures of the 

keep to a particular line of traffic, when so Buckingham County Council — ^a person duly 

directed. The justices convicted deft. : — authorised to weigh motor vehicles for the 


e xvi. J— “Pltf.'b motor car, 

travolJliiff at a rcasoiiablo speed, was 
halfway across an intoi'seotion when it 
was struck by a vohitde approaohin^ 
from its ri^^ht whieli was travellim? at 
an eveeasivo speed. The magistrate 
found that th<^ real cause of the aVicident 
w'as the neftiigenoo of deft, in going 
across tho intoi'scction at too groat a 
paiH> when the other voliicle was 
already there & erosaing : -llfM : the 
magistrate's decision was t‘.orreot. — 
UiTiumK V. O’Calla-UHAN, [193«1 AV. A. 
L. K. 3.— AUS. 

6 xvii. - — .1 — ^AVhere one Kt-reot 
moots another & does not continue 
be.w>nd it, but makes, at tho place of 
meeting a T-shaped formation, there 
is an intersection within the meaning 
of reg, 67 of the Regulations made 
under Motor Traffic Act, 1909.- - 
HuMMKtts V. O'Neux (1936), 53 N. S. 
AV. AV. N. 226.— AUS. 

mi. .1 — It is the duty of 

traffic on a side road to give way to 
that on the main road, but the traffic 
on the main road is not entitled to 
continue its oonrso Sc speed without 
regard to traifio from the side roads.— 
Rhsknie V. Fremantle MuNtcriUL 

I'BAMWAYS & KLEOTRTC LICIHT BOARD 
(1927), 29 AV. A. L. R. 130.— AUS. 

m ii, .] — BuBNB & Co., 

Ltd, V, CJOBRY, [1928] l AV. A\^ R. 889 ; 
mb nom. Burns Sc Co. v. Carlton 
Hotel, [1928] 2 D. L. R. 845.- -CAN. 

m iii. .] — The fact that the 

driver of a motor car has the right of 
way with n'spcct to the driver of a car 
on an Intersecting street does not 
entitle him to recover for damage 
resulting from a collision where the real 
cause of the damage was the excessive 
speed of his car & his failure to take 
precautions to avoid tho collision. — 
JUDio Taxicab Co., Ltd. v. Aver- 
BACK, [19283 I W. W, R. 685.— CAN. 

m iv. ,] — Hornby v, 

Paterson (B. C.). [1930] 1 D. L. R. 
86; [1929] 3 W. AV. R. 276 ; 41 

B. C. R. 548.— CAN. 

m V, .] — Paul v. Bines, 

[1929] 3 D. L. R. 617 ; 3 AA^ W. B. 
287 ; 41 B. C. K. 49.— CAN. 


m vi. .] — Although it is 

the duty of the driver of a motor vehicle 
entering a main road from a private 
road or cross road to proceed with the 
^eatest caution, it does not follow 
that a driver on the main road is 
relieved from responsibility; he is 
not entitled to rely on the driver on 
the private road stopping Sc allowing 
him to pass, but ho must watch the 
vehicle on the private road Sc take the 
steps necessary to avoid a collision if 
the driver on the private road does not 
give way. — Currie e, Milne Sc Milne, 
[1930] 2 W. W. R. 169 ; 3 D. L. R. 
995 : 24 S. L. R, 487,— CAN. 


m vii. .} — ^HoLLifl v. Rirk- 

PATRICK (1930), 2 M. P. R. 418.— CAN, 

m vilS. — Observations 

on the duties of drivers of vehicles 
approaching an intersection. — Lyall 
e. McAlinden, [1930] W. A* L. R. 113. 
—AUS, 


m ix, “ — .] — AVhero two motor 
ears are approaching an intersection Sc 
the one on the left of the other makes 
a substantial entry thereon before the 
latter, the right of way whloh the 


latter would otherwise have had is 
displaced. — Chambers, Clark Sc 
Criqhton V, Sampson, [1931] 2 

W. A\^ R. 251 ; 3 B. L. R. 206 ; 44 
B. C. 11. 134.— CAN. 

m X. .] — In an action re- 
sulting from a collisiou of motor cars 
at a street intersection the driver at 
the left does not satisfy the onus of 
proving that In entering upon the 
mtorseotlon he was acting wdth reason- 
able care merely by establishing the 
fact that his car was within the Intor- 
sooUon before the car to his right 
entered it. He must show that ho 
had reached the intersecting street 
substantially ahead of the car having 
the right oi way Sc that the way ap- 
peared to bo clear ; or, in other words, 
he must show that he had made a 
reasonable as w'oll as a ^substantial 
prior entry upon the intersection, that 
is, had exercised reasonable care in 
entering upon, as well as continuing 
the crossing of, the interaectlon. A 
driver of a motor car must exercise 
reasonable care not only when enter- 
ing upon an intersection but also while 
crossing it. Although the driver 
coming from the right has by statute 
Sc bye-law the right of way at an inter- 
section, yet where a vehicle at his left 
has reached the intersecting street sub- 
stantially ahead of him the driver at 
tho left is not obliged to wait upon 
tlio other if the way appears to be 
clear. A driver who has ceased to go 
forward at a ** stop sign ** long enough 
for him to make, & has made, the 
necessary observations as to all the 
then existing relevant oircumstanoes 
on the through highway '' Sc else- 
where around him, has come to a ** full 
stop according to the requirements 
of a hye-law requiring him to do so ; 
but, nevertheless, the question of his 
right to proceed is left to be deter- 
mined according to the then existing 
oircumstanoes, — Haines Sc Haines v. 
Williams, Williams & Whaiams v. 
Haines, [1933] 1 W. W. R. 478.— CAN. 

m xi. .] — McLeod & 

McLeod v, Consierdine, [1934] 1 
W. W. R. 19.— CAN. 

m xU, .] — Wills v, Swartz 

Bros., Ltd. Sc Hudson, [1935] 
S. C. R. 628 ; 3 B. L. R. 277 ; 5 
F. L. J, (Can.) 243.— CAN. 

m xiii. .] — Mitchell v, 

Adlam, [1986] 2 W. W. R. 613.— CAN, 

m xiv. .)— An action for 

damages resulting from a motor-car 
collision at a stre^ intersection. Pltf . 
was on deft.’s right, but when pltf. 
reached tho Intersection deft, was Tfell 
within it Sc gave no indication of' in- 
tending to stop. The intersection was 
on a mde str^t divided by street oar 
tracks into thoroughfares for one<*way 
traffic 3c declared by bye-law to be an 
arterial highway. By usage Sc neces- 
sity the statutory dennitton of ** Inter- 
seotion was not. in fact, applied to 
the whole intersection as so defined but 
to each of the two squares oompdalng 
It. When pltf., who was on the arterial 
highway, reached the Intersection 
dett.*s car was between the two lines 
of street-oar track Sc pltf, continued 
on his way on the aissumptlon that 
deft, had seen him & would stop: — 
BM: the action failed because of 
pltf.*B Improper insistence on the ris^t 
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of way. — ^F ranbxin e. Geddes, [1935] 
1 W. W. R. 580 ; 2 B. L. R. 720 ; 43 
Man. L. R. 92.— CAN. 

mxv, .]— Where the driver 

of a motor oar approaching on inter- 
section had the right of way over a 
oar which he saw to be about 126 feet 
to the left of the intersection : — Held ; 
ho was entitled to assume that the 
driver of that other oar would respect 
his right of way Sc permit him to cross, 
unless he observed or should, by 
reasonable care, have observed from 
the speed of that oar or manner in 
which It was being driven or other 
circumstances that Its driver was not 
likely to be willing or able to bring that 
oar under control so as to make it safe 
for him to act on that assumption. — 
Groh V. RrrTER. [1935] 2 W. W. R. 
472 ; 4 B. L. R. 243 ; 50 B. C. R. 129. 
CAN. 

m xvl. .] — It is tho duty 

of the driver of a motor -vehicle, who 
intends to alter his course Sc go down 
an Intersecting street, before turning 
to his right across the lino of route or 
a voblclo within a short distance Sc 
approaching along the street from 
whloh the turn is being made, to stop 
until tho approaching vohiole has 
crossed his line of route, unless he is 
satisfied that the driver of the 
approaching vehicle has seen Sc 
appreciated his signal of intention to 
make the turn. — O ommerer v, Strat- 
ford Carryino Co., Ltd., [1934] 
N. Z. L. R. 551 ; G. lu R. 485.— N.Z. 

m xvii. .] —Although it is 

tho duty of the driver of a vehicle, 
when approaching an intersection, to 
give way to traffic on bis right, tliei’e 
is a stage when that duty is qualified 
by the duty of traffic coining from the 
right to take care in crossing an inter- 
section. As a general rule if the driver 
of a motor car has already entered an 
intersection he is entitled to proceed In 
front of traffic on tho right which has 
not yet reached the boundary of the 
intorseotion. — Bearden v. Lilley- 
MAN, [1936] W. A. L. R. 3.— AUS* 

m xviii. .] — Tn an action 

resulting from a collision of motor oars 
at an mtersoction : — ffeM : the ac- 
cident was due solely to the negligence 
of deft., who was on the right of pltf., 
in not keeping a proper lookout Sc In 
not giving pltf. the right of way which 
he had obtained. Pltf., after coming 
to a full stop at the stop sign, looked 
both to the right & left, &, having 
concluded that there was no danger 
of collision, proceeded to cross, deft.*s 
oar being then at least 260 feet away 
from the intersection Sc going about 
30 miles an hour: — Held: therefero, 
he was justified In proceeding 8c had 
displaoed deft.’s right of way. It 
could not be said that d6ft.*s oar was 
going at an obviously high or dangerous 
rate of speed. Sc that plt3. was negligent 
in orossmg ahead of a speed mamao. 
—Welch & Bownie e. Grant, C1?361 
1 W. W. R, 312 ; 50 B. C. R. 385.— 
GAN. 

m xix. .] — ^Royal Trust 

Go. V , Toronto Transportation 
Commission, [1936] S. O. B. 671 ; 3 
B. L. R. 420,— GAN, 

ra XK. -1— 

aUowauce has not been graded dw 
there is a used tipall thereon which 
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purposes of sect. 27 of Eoad TralHc Act, 
1930 (c. 43)-- a. caitage co. was charged with 
unlawfully aiding, abetting, counselling So 
procuring a driver of one of its motor 
vehicles “ to fail to conform to the indication 
given by a traftio sign . . . for regulating the 
movement of tratlic ” authorised by the 
Minister of Transport, pursuant to sect. 48 
of Boad Traflic Act, 1930 (c. 43), as amended 
by the Road Traftlc Act, 1934 (c. 50). By a 
second ii^ormation the driver was charged 
with failing to conform to the indication 
given by the said sign. The sign consisted 
of a portable revolving board, bearing on one 
side the words “ Stop, Road Traffic Officer, 
Bucks 0. C.,** So, as found by the justices, 
confomied in all material respects to the 
authorisation So directions of the Minister 
of Transport. On appeals by defts. from . 
the decisions of tlie justices it was contended 
that the device in question was not a traffic 
sign within the meaning of sects. 48 So 49 


of the Act of 1930 ; that the purported 
authorisation of the said device by the 
Minister was ultra vires ; So that the road 
tratlic officer had no authoiity or right in 
law t-o stop a motor vehicle travelling on 
the road : — Held : the said device was a 
sign for regulating the movement of traffic 
within the meaning of sects. 48 So 49 of the 
Act of 1930 ; the stopping of a vehicle was 
the regulating of its movements within the 
meaning of those sects. ; So the authorisation 
by the Minister was therefore intra vires his 
powers, So the appeals must be dismissed. — 
Langley Cartage tv>.. Ltd. v . Jenks, 
Adams v . Jenks, [1937 | 2 K. B. 382 ; [1937] 
2 All E. R. 625 ; 100 L. J. 3v. B. 550 ; 166 
L. T. 529 ; 101 J. P. 393 ; 53 T. L. R. 654 ; 
81 Sol. Jo. 399 ; 35 L. G. R. 246. 

After this case add ; — 

-.] — See, now. Road Traffic Act, 1930 
(c. 43), s. 49. 


at an intersection with a graded road 
outs the comer sharply to the left a 
driver of a motor car on making: that 
tnm is not reqnirod to risk the hidden 
dangers involved In driving to the right 
of the trail, except to turn out to pass 
tralllo, but he is under the duty of 
approaching the intersection with tjare, 
Uaviiig his car under control & being 
ready to act in case of emoi-gency, — 
WOLOWIDNl'K V, SWIDESKIK, [1936] 1 
W. W. R. 141.- CAN. 


m xxi. .1 — In an action for 

damages resulting from a collision 
between on antomoldle & a street oar : 
— Held ; the driver of the automobile 
was negligent in not looking to her 
j'ight after entering the intersection, 
regardless of whether it was true, hs she 
stated, that she liad stopi^ed at the 
stop sign So then proceeded slowJy or 
w'hother the facts wore, as st-ated by 
passengers on the street rmr, that she 
did not stop at the sign & eni/T^red tlu^ 
intersection rapidly. The fact that 
the motor-man did not see tlie a\ito-' 
mobile sooner & in time to avoid tlio 
accident was not, nndt^r the circum- 
stances, nogligonco on liis part. The 
collision wixs due wholly to tiio negli- 
gence of the di'iver of the automobile, — 
Munton r. Edmonton So Findley, 
11936J 2 \V. W. H. 481.— CAN. 


m xxii. : the right 

conferred on the motor car io the right 
So the duty imposed on the car at the 
loft is not one tt> bo lost on a split 
swond. — R obert Simpson Westekn, 
Lti>. V. Goldman So Ot^LDMAN, 11936] 
8 W. W. R. 429.— CAN, 


mxxiii. .1 — ^Although where 

two cars approach an intersection the 
driver of tiie one on the j-ight of the 
other is given by statute the right of 
way he is nevertheless under the duty 
of exercising reasonable <*are to avoid a 
collision w4th the cur on his left.— 
Mann v, Studonell & Johnston, 
[1937] 1 W. W. R. 730.— CAN. 

m xxlv. ,J— Evans v. 

DAim, [1937] 3 W. W. R. 610.— CAN. 


m XXV. Rubinstein v. 

Malkin, [1937] .3 W. W. K. 529.— CAN. 

n 1 ^ Traveler on crosa road 

reaohino intersection The m(^ 

fact that the traveller holding the 
servient position reaches the limit of 
tateraeoUou first, white relwimt evl- 
denoe, does not of itself give him the 
right of way.— ‘S anw V. 

3 D. L. R. 67 ; 65 0. L R. 169.—*CAN. 


PART I. SECT. 2, SUB-SECT. 3. 

IS 1. No other tra^ on 
withstanding Highway Traffic Act, 
1930, reauffing vehicles to travel on 
the right-hand side of the road, the 
driver of a vehicle may travel on any 


part of a road so long as there is no 
other traffic In the' neighbourhood. — 
Bell e. Hutohinos, [19311 2 W. W. R. 
488 : revsd, on other grounds, (19321 1 
W. W. R. 49 ; ID. L. R. 468.— CAN. 

ax. Vehicles crosHng.l —J-a an action 
resulting from a coflision betw'ceu 
plif.’s motor cycle So deft.’s auto- 
mobile : — ITcM : the cause of the 
aecidont Avas deft.^M negligei)<*e in 
driving his car a(Tf»wH the Htreet in feee 
of the oncoming xnott>r cycle, whieii ho 
admitt(5d he saw ; So lhor<‘ was no 
contributory negligence. The pro- 
vision in Roet. 47 Of Vehiclos Sc High- 
way Tralfic Act, 1924, that a driver 
mcetJjig another vehieio upon the high- 
way must keep to the right : — Held : 
not to apidy to pltf. in the einiiin- 
Htances sinco doft.^s automobile was 
not Tueoting idtf.'s motor (5yele but 
was cr(»sslng lii front of it.— BATrAOiN 
V. Bird, (1937] I W. W. K. 710 ; ajfd, 
2 \V. W, H. 365.— CAN. 


PART I. SECT. 2, SUB-SECT. 4. 


sb. General mZc.] — Drivers of 
vehicles on hlgbwiys cannot be re- 
qnlred to regulate their driving as if 
In consttint fear that other dilvers 
who are under observation, & ap- 
parently acting reasonably & properly, 
may possibly act at a critical moment 
in disregard of their own, as well as 
others, safety,— Coldwkl:. v. Muni- 
cipal Tramways Tbdbt, U9291 S. A. 
S. R. 88.— AUS. 

sq. .] — The rules to be observed 

by a careful motorist are not limited 
to those laid down hy the Motor 
Vehicle Act. — Berry v. Richard 
(1932), 5 M. P. R. 62.— CAN. 

26 iii. .] — The driver of a 

motor oar is usually able. So is expected, 
to keen a look out for vehicles So 
pedestrians crossing his path upon their 
lawful occasions. So to warn thorn if 
they appear to be unaware of his 
approach. — M athi^ws w. Ward, [1930] 
S. A. 8. R, 286.— AUS. 


k i« Xhtiy to alow up at inter- 

section .] — A pedestrian crossing at an 
intersection has a right to assume that 
anyone who may come up to tl»o 
crossing she has already entered will 
exercise care by reducing his speed, or 
stopping. — ^A ltor V. Soi.ow^AY, [19311 
2 D. L. R. 328 ; 66 O. L. R. 610.— CAN. 


k ii, Pedestrian walHng in same 

direction .] — The fact that a motorist 
sounds his horn once or oftener on 
eoeiug a pedestrian on the road ahead 
of him walking in the same direction 
does not Jnstl^ him in driving on 
^thout taking duo care according 
to the circumstances. If ho perceives 
that the pedestrian is not heeding the 
horn it is his duty to bring his oar 
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under sneh control, even to the extent 
of coming to a full stop, that he will 
bo able to guard against an accident 
should the p<jdestrlan suddenly swerve 
in his course so as to come in front of 
the car. — Wood v. Powell, (1932] 
3 W. yv. R. 100.— CAN. 

k iii. .1 — When the driver 

of a motor car perceives that a pedes- 
trian is not heeding the horn & Is not 
aware of the car’s approach ho should 
bring his car under control 8c if neces- 
sary stop It. If ho fijiiit blows his horn 
w'hon so close to tho pedestrian as to 
alaim him ho should take care to have 
his car under sufficient control to be 
prepared for any emer^ncy resulting 
from the pedestrian’s alarm, — Malaw- 
SKi V. Walton, [1932] 3 W. W'. R. 
330.— CAN. 

k iv. Pedestrian hoard iiw street 

cor.] — A pedestrian stepping from a 
sidewalk at a street intersection with 
tho object of boarding a street car has 
a right to expect that tho driver of an 
approaching automobile then somo 
distance away wDl see him & not 
come too close to tho crossing for 
safety ; & that the driver will slacken 
his speed So have his car under such 
control that It can be stopped almost 
instantly. — James So James v. Fieol, 
[1932] 3 W. W. R. 365.— CAN. 

jc V, Pedestrian alighting from 

street car.] — The effect of sect, 11 of 
Motor-vehicle Act, R. S. B. C., 1924, 
which provides that an automobile 
must stop behind a siroot car when 
that street car is halted Sc discharging 
passengers So must remain stopped 
until the passfmgers get to the curb 
or are otherwise In safety, Is that the 
onus is placotl on a motorist to watch 
passougoi‘8 getting off street cars & 
make sure before proceeding that they 
have reached tho curb or else that 
they are In safety, as, e.g. If they 
doorly Intimate that they intend to 
remain in tho safety zone nntll the 
automobile has passed. This pro- 
vision of said Act cannot be altered by 
any city bye-law so as to affect civil 
rights defined by tho Act. — ^Mac- 
Donald V. Bailey, [1934] 1 W, W. R. 
342,— CAN. 

k vi. — - “ -.1— Holland v. War- 

flABA, ri937] 2 VV. W. R. 706.— CAN. 

k vli. Motorist driving on wrong 

side--- Overtaken hy another car .] — 
Even though there be no pt'o vision by 
statute or bye-law forbidding a motorist 
to travel on tho loft part of the right- 
hand side of a street, nevertheless, 
since the fact that a motorist occupies 
that x>osltion virtually compels another 
driver overtaking him to do so on hi 5 
right, he is bound to use a partloularl/ 
high degree of care as soon as he 
realises that the other car is coming 
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31a. Duty to halt at major road.] — A motorist was 
approaching certain cross-roads when he 
passed a road sign which read : “ Halt at 
major road ahead.” The word “ Halt ” 
was in large letters fitted with reflecting 
lenses, the other words being in small letters 
without reflecting lenses. It was dark at the 
material time the motorist could reasonably 


see only the word “ Halt.” He had, how- 
ever, passed the sign previously in daylight. 
The motorist halted at the sign & then slowly 
approached & turned into the major road. 
The construction of the sign conformed with 
the directions for such sijps in the regulations 
& orders issued by the Minister of Transport : 
— Held : the motorist failed to conform to the 


up to him. Moreover, snoli an emer- 
firenoy Is expressly provided for by 
sect. 37 (4) of Highway Traffic Act, 
1930, which says that If the driver of 
an overtaken vehicle finds it im- 
practicable to give way to the rlKht, 
he shall immediately stop. — H rabbo 
w. Lucid, [1933] 2 W. W. R. 636 ; 4 
D. L. K. 452 ; 41 Man. L. R. 383.— 
CAN. 

k viil. Contribviorjf negligence of 

pcdeelrimi. ] — when walking: across 
a street between interHCJCtlons about 
4.30 a.m. on Jan. 1, In ordcsr to get to 
his parked motor <!ar, saw deft.^s car 
approaching on his left about 225 foot 
away. Ue (nnitinucd to walk imtil 
when about three foot from his car ho 
stopped for about two seconds to see 
what the driver of a car parked to Ids 
riKht, the self-starter of which was 
wbi'king:, intended to do. He was 
struck by deft.’s car. Deft, did not 
see pltf., but he was scon by a pas- 
Bcnger in doft.’s car, when it was 150 
to 160 feet away. She said pltf. would 
not have been struck had ho not taken 
a step back ; & pltf. admitted that if 
he had looked ajfain he could have 
avoided the accident by taking: one 
step : — field : deft, w-as ncerligent in 
not seeing: pltf. ; & deft, was con- 
tributorily negligront in not looking to 
his left when he stopped ; his degree 
of the total fault was 25 i)er cent. — 
Dixon v, Hinclaiii, [1936] 3 W. W. R. 
527.— CAN. 

80 til. Observance of rule of 

road not sufficient.] — ^Acorn c. Mao- 
Donadd (P. E. I.). [1929] 3 D. L. R. 
173.— CAN. 


o i. .] — Held: even if a 

driver has no intimation that a street- 
car ahead of him is about to stop until 
ho is within ten foot from It, he is 
nevertheless bound to stop his car as 
quickly as possible as soon as he 
becomes aware that the street-oar is 
about to stop for the purpose of taking 
on or letting off passengers. — K atz v. 
CoNsoniDATBP Motors, Ltd., & 
Thomson, [1930] 1 W, W. R. 305 : 2 
D. L. R. 241 ; 42 B. C. R. 214.— CAN. 

to. Wften accident occurs — Duty to 
stop — Extent of duty.] — ^Under Motor 
Vehicles Act, 1921, s. 36, as amended 
by Acts of 1925 8c 1927, there Is an 
obligation on the driver of a motor 
vehicle to stop when shch motor 
vehicle is concerned in any accident 
happening on any road or street : — 
Held : the obligation to ** stop ** must 
be understood in the light of the 
circumstances in each case, 6c a 
reasonable interpretation of the obliga- 
tion was that the motor vehicle must 
be brought to rest within such a 
distance & period of time as is reason- 
able in all the ciroumBtances, itioluding 
those peculiar to the driver, such as 
bis power or loss of self-control. — 
Minebvini V, Waish, [19281 S. A. S. R, 
286.— AUS. 


sd. Duty to report to police 

station .] — In rule 32 of the rules 
framed by the United Provinces Govt, 
under Motor Vehicles Act, 1914, the 
words “ if any person is Injured ” 

S evern the whole of the clause : the 
uty of reporting an accident at the 
neai'est police station arises, therefore, 
only if any person Is iniured. — R. v. 
Mansa SlNQll (1929), I. L. R. 51 All. 
996.— IND. 


■e. Duty to sound ftom.]— Under 
s. 40 of the Vehicles 8c Highways 
Traffic Act, 1024, which provides that 


every motor vehicle shall be equipped 
with a suitable bell, horn, or other 
sufficient means of giving warning of 
its approach, but gives no direction as 
to under what oircumstanoes the horn 
should be sounded or the warning 
given, the necessity for the sounding 
of the horn or the giving of a warning 
is a matter of discretion on the port 
of the driver determinable by the 
particular circumstances confronting 
him. — Buss V. Malbero (Alta.), [1936] 

1 D. L. R. 861 ; [1929] 3 W. W. R. 
641 ; 24 Alta. L. H. 334 ; resvd., 

[1931] 4 D. L. R. 264 ; S. O. R. 710.— 
CAN. 

sm. Car approaching inter- 

section — Effect of bright headlights .] — 
Having regard to the foot that it was 
late at night & that the reflection of the 
powerful headlights of his car would 
sufficiently serve as a warning of his 
approach to the intersection, the driver 
of a car was not negligent in failing to 
blow his horn on approaching the inter- 
section. — Harris v. Smith (1932), 5 
M. P. 11. 378.— CAN. 

so. ,1 — The effect of sub-sect. (3) 

of sect. 37 the Highway Traffic Act, 
1930, is that in closely built-up 
sections of a city the driver of a motor 
vehicle is not obliged to sound bis horn 
every time he passai a vehicle. A 
bicycle is a vehicle within sect. 2 (g) 
of the above Act. — DntKACH v. 
MoArbavy, [1934] 3 W. W. R. 307.— 
CAN. 

sp. Vehicle approaching bridge.] — ^A 
person driving a motor car in a country 
where the roads are not yet perma- 
nently Sc smoothly surfaoed must 
oxiiect to meet varying surface oon- 
ditiouB therein & is under the duty 
when approaching a bridge to exercise 
that reasonable care by which the elloct 
of an inequality, if any, between the 
surface of the road & the floor of the 
bridge may be avoided. — Burgkbs v. 
Hoikhnson (Alta.), [1029] 3 D. L. K. 
133 ; 2 W. W. R. 21.— 43AN. 

sq. Vehicle driving into dark area.] — 
There Is a duty on the driver of an 
automobile in driving from a well- 
lightod area into a darkened area to 
take increased precautions, oom- 
mensurate with the darkness, against 
possible dangers lurking therein. — 
Owens v. Cranston (Man.), [1929] 4 
D. L. 11. 1072 ; 1 W, W. 11. 498.— CAN. 

st« Duty to move seasonahly to right 
of road.] — In an action for damages 
resulting from a collision between a 
bicycle which pltf. was riding 8c an 
automobile driven by deft. H. : — 
Held : the cause of the accident was 
the fact that deft, did not ** season- 
ably ** move his car to the right of the 
centre lino of the lilghway ; under the 
ctreumstanoes pltf. when faced with 
the oncoming oar was not negligent in 
turning his bioycte to his left when ho 
saw deft, was not moving his car to 
his right. — Harris v . Howes & 
Chemical Distributors, Ltd., [1929] 
4 D. L. R. 1066 ; 1 W, W. R, 217 ; 23 
S. L. R. 306,— CAN. 

sf. Duty in case of vehicle driving 
upon private drive opening on busy 
street .] — Ooates v. Parker (N. B,), 
[1929] 3 D. L. R. 148.— CAN. 

•g. Driving in high wind.] — The 
standard of skill & expericnee which 
the law requires of the driver of a 
motor oar on a highway of varying 
Burfooe resistances & mnning through 
open fc sheltered stretches Is not that 
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of a novice ; & a person driving a car 
when a normally high wind is mowing 
should be prepared for any normal 
exigencies to wnioh the wind may give 
rise. — Hird v. Milne, [1930] 1 

W. W. R. 977 ; 3 D. L. R. 513.— CAN. 

sh. Duties of driver of car to driver of 
horse.] — Pltfs. were prooeeding upon 
a highway in a vehicle drawn by a 
horse when deft, in an automobile 
came along behind them 8c wishing to 
pass them, ran into the horse as it was 
being turned to the left to go into a 
lane : — Held : pltf. driving the horse 
had the right to expect that deft. 
would give a signal, as required by 
Highway Traffic Act, s. 38. As no 
signal was gdven, there was no oon- 
tnbutory negligence on the part of 
pltfs. in not seeing deft. — Db Mott v. 
Clysdalk, [19311 2 D. L. R. 316 ; 
O. R. 1.— CAN. 

8k. Effect of atUomaiic signals on 
standard of care.] — The fact that a 
motor car is brought to a stop at a 
street Intersection marked by a ** stop ” 
sign does not entitle the driver thereof 
to abandon care upon resuming the 
journey. Caro must bo exercised at 
all stages. Sc the first requirement of 
motor-car drivers is to be alert ; to 
keep a sharp look out for possil)le 
dangers. — Pipe v. Holliday, [1930] 
1 W. W. R. 225 ; 2 D. L. R. 73 ; 42 
B. C. R. 230.— can. 

si. Turning across line of traffic .] — 
Where there are two streams of traffic 

roceeding in opposite directions along 
a road, the driver of a vehicle who 
desires to turn across the line of traffic 
coming towards him is not boimd to 
wait until there are no vehicles travel- 
ling towards him which may he Inter- 
fered with by his vehicle. He is 
entitled to make his turn, but must 
i^ve ample warning of his Intention 
both to vehicles behind him Sc to those 
approaching him. Sc must do so at an 
opportune moment & in a reason- 
able maimer. — ^Milton v. Vacuum Oil 
O o. OP South Africa, Ltd., [1932] 
App. D. 197.— S. AF. 

so. Speed in passing vehicle going 
in opposite diredion.”] — Sect. 39 (1) of 
Vehiclos Act. R. S. S., 1930, which 
provides that ** No motor vehicle shall 
be driven at a greater speed than 
thirty-five miles per hour when pass- 
ing any motor or other vehicle going 
In the opposite direction ** does not 
apply to the case where the vehicle 
which is being passed is standing still 
on the road. — McIntosh v. Peter- 
son. [1933] 1 W. W. R. 440 ; affd., 
[1934] 1 D. L. R. 289.— CAN. 

sr. Duty when overtaking.] — A driver 
of a motor oar who attempts to pass 
another vehicle going in the same 
direction assumes a grave responsi- 
bility ; he must observe whether there 
are any vehicles approaching from the 
opposite direction ; if other vehicles 
are coming he must make stire of the 
distance these vehicles ore from him Sc 
see that ho has time to pass &: resume 
his position on the right side of the 
highway before their arrival ; he must 
also observe the width Sc condition of 
the road Sc any circumstance which 
would tend to limit the movements 
of any of the oars ; if the conditions 
are such that he cannot iNiSB in safety 
it is his duty to drop back to his 
or^nal position Sc not attempt to pass. 
— RODaBRS V. Wainwbight, Nels^ 
V, Wainwright, [19331 3 W. W. B- 
620.— CAN. 
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in^a^ion giTen by the sign &; thereby com- 
mitted an offence against the Boad Tr*affic 
Act, 1930 (c. 43), s. 49 (ft).-- Brooks v. 
Jefferies, [1936] 3 All E* K. 232; 53 
T. L. It. 34 ; 80 8ol. Jo. 850, D. 0. 


31b. .] — About 25 yds. from a road junction 

a duly authorised & approved traffic sign was 
erected, on the front of which were the words 
** Halt at major road ahead.’* Applt., who 
was approaching the junction, reduced speed 
to waking pace, observed the roads in all 
directions & proceeded slowly across : — Held : 
applt. should have brought his car 
momentarily to a standstill, &; in failing to do 
so he had committed an offence under the 
Boad Traffic Act, 1930, (c. 43), s. 49, as 
amended by Boad Traffic Act, 1934 (c. 60), 
Sched. 3. — Tolhxtrst v, Webster, [1936] 3 
All E. II. 1020 ; 156 L. T. Ill ; 1013. P. 
121 ; 53 T. L. B. 174 ; 80 Sol. Jo. 1016 ; 35 
E. G.B. 102. 


31c. Pedestrian crossing — ^Duty to stop --Con- 
tributory negligence of pedestrian -Whether 
defence.] — Deft, in a running-down action 
alleged that pltf. had been guilty of con- 
tributory negligence, in that, while using a 
pedestrian crossing, he had emerged from 
iHdiind other trailic, & had continued to 
cross, without looking to see wb€‘ther the road 
was clear : — Tl(4d : although in some cases a 
deft, can plead contributory negligence as a 
defence to a claim [>ased "on a breach of 
a statutory duty, yet the Pedestrifin Crossing 
Places (Traffic) Provisional Begulations, 1935, 
regs. 3, I, are so framed as t-o make it im- 
possible for this defence to be raised in ceases 
to which thes(‘ regulations apply. — H atley 
V . Geddes, [1937] 3 All E. B. 67l‘; 157 L. T. 
364 ; 53 T. L. B. 975 ; 81 Sol. Jo. 681, C. A. 


Sect. 4.— RESTRICTIONS AS TO TTRAFFIC. 

(Vol, XLII., p. 846.) 

See, also, Boad Traffic Act, 1930 (c. 43), 
ss. 46, 47. 

33a. Restriction of motor coaches In certain areas 
— ^Validity of regulations.] — A motor coach 
CO., which held a number of metropolitan 
stage-carriage licenses, owned coaches wMch 


plied for hire on regular services in the 
metropolitan area & home counties. These 
coaches started from Upper Begent Street, 
London, where the booking office of the 
CO. was. The Minister of Transport gave 
notice that he proposed to make regulations 
under London Traffic Act, 1924 (c. 34), s. 10, 
which in effect provided that motor coaches 
should not at any time on any week-day be 
on any street within a prescribed “ inner 
area of London, & that they should not be 
on any street within a prescribed ** outer 
area ” except at certain permitted hours. 
Upper Begent Street was within the outer 
area, &> just on the border of the inner area : — 
Held : the Minister had power under the Act 
to make the proposed regulations. — B. v. 
Minister op Transport, Ex p. Skylark 
Motor Coach Co., Ltd, (1931), 144 L. T. 
700 ; 47 T. L. B. 325. 

3Sb. Prevention of obstruction — Restriction of 
sales in streets — Validity.]— A borough cf)uncil 
being eini)owerod by Town Police Clauses 
Act, 1817 (c. 89), s. 21, from time to time to 
“ make orders for the route to be observed 
by all carts, carriages, horses, & persons, & 
for preventing obstruction of the streets 
...” made an order as follows : ” During 
the months of May, June, July, Aug. & 
Sept, in each year no hawkt^r, x^edlar or other 
person shall use the streets set out in the 
sched. hereto, for the puipos<i of selling 
therein toys, X)ostcards, souvenirs, fruit, 
vegetables, flowers, confectionery or ico- 
creauj, tfc all constables are directed to enforce 
the provisions of this order.” Ax)i)lt. was 
(diarged with having unlawfully & wilfully 
committed a breach of the said order by 
using one of the streets referred to in the 
sched. for the purposes of selling con- 
fectionery, was convicted & fined 68. 
Api)lt. contended {inter alia) that the order 
was not a valid order, in that it was too 
general, as it did not specify the hours within 
which the streets might not be used for the 
sale of the articles mentioned : — Held : the 
order was valid, as the generality thereof was 
not in cxcjess of the powers conferred on the 
borough council by sect, 21 of 1847 Act. — 
Etheuington V. Carter, [1937] 2 All R. R. 
528 ; 81 Sol. Jo. 460. 


Part II. — Traffic Nuisances and Offences. 


34. Add. Annotation : — N.F. Sheffield Corpn. v. 
Kitson, [1929] 2 K. B. 322. 

34a. Proceedings under Town Police Clauses Act, 
1847 (c, 89), s. 47 — Consent of Attorney- 
General.] — ^A corpn. was convicted upon an 
information preferred on behalf of a limited 
CO. under above sect, by one of its directors, 
for permitting a motor omnibus to be used as 


PART I. SECT. 3. 

88 iL .3— HeW : the 

statutory rules for the rejnilation for 
motor tmffic have not diminlshod the 
ootmuou law rule with regard to the 
duty of pedestilaQS — viz., that a pedes- 
trto who is run down when crossing 
a road cannot offer as evidence of 


a ha.ckney carriage vdthin the prescribed area, 
without having obtained the necessary licence 
under the Act : — Held : Public Health Act, 
1875 (c. 65), 8. 263, takes the place of Town 
Police Clauses Act, 1847 (c. 89), s. 73, which 
enabled “ any person ” to recover penalties 
for offences against that Act, & therefore 
except in the case of information by a party 
aggrieved or the local authority for the 


PART I. SECT. 4. 

si. Operation of omnibus service — 
Order of Public. UHlity Board — Vdlid- 
<fx/. 3 — Winnipeg dry v. Winnipe» 
Elboteio Co., Be Manitoba Avenue 
Bus Sebvioe, 119333 1 W. W. ll. 136 ; 
2 D. L. B. 285 ; 41 Man. L. R. 74.— 
CAN. 


negligenoe the fact that the veMole 
was being driven on the wrong side 
of the rood, but is under a duty to 
look both to his right &, to his left 
before crossing, for, as regards a foot- 
passenger, a carriage may go on either 
side of the road. — H abbib v. MoKin 
NON. [19333 N. Z. L. R, 153.— N.Z. 
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district, the consent of the A.*G. is now a 
condition precedent to proceedings for the 
recovery of penalties under the Town Police 
Clauses Act, 1847 (c, 89). — Sheffield Oorpn. 
V. Kitson, [1929] 2 K. B. 322 ; 98 L. J. K. B. 
601; 142 L. T. 20; 93 J. P. 136; 46 
T. L. R. 616 ; 73 Sol. Jo. 348 ; 27 L, G. R. 
633 ; 28 Cox, 0. 0. 074, D. C. 

Sub-sect. 21. — Ringing Poor Bells. 

See Town Police Clauses Act, 1847 (c. 89), 
8. 28. 


Part Ml. — Lights 

55a. Effect of Road Transport Lighting Act, 1927 
(c. 37), s. 11 (2) — On powers of Minister of 
Transport under Roads Act, 1920 (c. 72), 
s. 12 (1)0 — Held : the words “ or other 
authority *’ in Road Transport Lighting Act, 

1927 (c. 37), s. 11 (2h did not include the 
Minister of Transport, & his power to make 
regulations under the powers conferred upon 
him by Roads Act, 1920 (o. 72), s. 12 (1), 
had not been revoked by Road Transport 


50a. Offence by tradesman — Dellvwy of news- 
papers.] — The mere fact of a man being 
ini^ructed to deliver papers at the house of 
a third person is no answer to a complaint 
against turn under Town Police Clauses Act, 
1847 (c. 89), s. 28, charging him with having 
“ wilfully & wantonly disturbed the party 
his family by violently knocking ^ ringing 
at the door at an unreasonable hour of the 
night. — Clarke v. Hoggins (1862), 11 0. B. 
N. 8. 646; 142 B. R. 909. 


on Vehicles. 

lighting Act, 1927 (c. 37), s. 11 (2), A there- 
fore a regulation which the Minister of 
Transport made on June 12, 1928, requiring 
a lamp to be carried on vehicles on the road 
at night for the illumination of the identifica- 
tion plate, was not ultra vires, — Swaits v, 
Entwistle, [1929] 2 K. B, 171 ; 98 L. J. 
K. B. 648 5 142 L. T. 22 ; 93 J. P. 232 ; 45 
T. L. R. 483 ; 73 Sol. Jo. 866 ; 27 L. G, R. 
640; 28 Cox, C. 0. 680, D. 0. 


Part IV. — Hackney and Stage Carriages. 

As to Public Service Vehicles, see, now. Road Traffic Act, 1930 (c. 43), Part IV. 

76. Add, Annotation: — Consd. White v, Cubitt 76a. Public service vehicles — ^Transitional pro- 
(1929). 46 T. L. B. 99. visions — Right to continue service operating 


PART IV. SECT. 1. I 

50 — .1— Hallway PaBsenger I 

Duty Act. 1842, ss. 13 & 15, contain ' 
^cglll^ltion8 for the pi’cvontlmi of over- 
crowding In any ** stage canlage.” 
The Act contains no definition of the 
term stage carriage ** ; — Held : a 
motor omnlbtis, which had been 
chartered by the eeoretary of a foot- 
ball clnb to convey a party of club 
Bupporters to a match at a fixed fore 
per passenger, was not a. stage carriage 
on the occasion in question, in respect 
that it was not plying for hire from 
one stage to another, but was engaged 
in the performance of a private con- 
tract ; & conviction of the conductor 
for overcrowding accordingly quashed, 

>. Wkib, [1929] S. O. ( J.) 14. 

—SCOT. 


ta. '* Carryinp passengers for reviard 
at separate iS: distinct fares for each pas- 
senger ** — Some passengers so carried.] 
— A motor-car is ** used for carrying 
passengerM for reward at separate Sc 
distinct fares for each passenger,” 
within the definition of ” motor 
omnibus ” in Motor Omnibus Act, 
1928, B. 21. if some of its passengers 
are so wrrled, — v. Anderson, 
,h, li. 153 ; Argus L. li. 154.-- 


sd. Pttblic vehicle.] — A car does not 
become a public vehicle because the 
owner, being licensed as a ohaufieur, 
contracts with a number of men to 
take them to & from work daily at 
a monthly rate. — R. e. Bix.rAN, I1935I 
t D, h. K. 477 ; O. li. 52 ; 63 Can. C. 0. 
203.-- CAN. 

sf. Power of Motor Carrier Board .] — 
The Motor Carrier Board in Now 
Brunswick has power to grant a right 
to operate omnibuses in a town in 
wlilcb another co. already has an 
exclusive franchise gitmted by the 
town council.— Capital Transit, Ltd. 
V . Htgrwat Transport, Ltd. C 
31 M. P. II. 33.— CAN. 


si. Boad motor undertaking — What 
is.] — ^Pltf., who was the proprietor of 
two hotels, owned two moto?* omni- 
buses winch were reserved entirely for 
hotel guests. & which he bad used 
partly for the purpose of conveying 
hotel guests to Sc from his hotels, 
from Sc to Lame Sc Belfast, & partly 
in taking guests who came to liis hotels 
upon inclusive week’s tourist tickets, 
on advertised motor toms : — Held : 
such operation by pltf. of the said 
omnibuses did not constitute a road 
motor undertaking within Road & 
Railway Transport Act, 1935. — • 
Mtjrpity V. Northern Ireland Road 
Transport Board, [1937 j N. I. 22. — 


PART IV. SECT. 2, SUB-SECT. 1. 

0 I, RegiUalion of taaeUxibs.] — 

The olty bye-law in question which 
required operators & drivers of cabs 
for hire to take out lioenoes, proscribed 
a ” zone tariff ” for non -taximeter 
cabs, a tariff by distance for cabs 
equipped with taximeters Sc a rate ” by 
tbe hour ” for both classes of cabs, 
with a proviso In this case of a minimum 
charge. It also provided that no 
owner of a licensed oab should require 
or permit any driver employed by 
him to be on duty more than sixty 
hours in any week. A further pro- 
vision prohibited the granting of a 
licence to an operator of a motor 
vehicle who was not insured in the 
form required by Part VII, of Highway 
Traffic Act, 1930, subject to a proviso 
in the case of an owner of ton cabs ; 
Sc provided for depriving of bis licence 
an operator whose insurance had 
temdnated : — Held : said provisions 
of the bye-law, except that requiring 
insurance, were valid . — Re Winnipeg 
Bye-Law No. 14272, 11932] 2 W. W. R. 
679 ; 8 D, L. B. 625 ; 40 Man, L. H. 
4X8.i-<?AN. 

0 tt. ,h-Betd: sect; 12 (1) of 
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Highway Traffic Act, 1930 (Man.), 
authorised a bye-law which provided ; 
” No person shall keep or operate any 
cab within the Town or use tho streets 
thereof in connection with such busi- 
ness without first having obtained a 
licence therefor from the Tovm ; ” Sc 
which defined ” cab ” as meaning 
” any taxicab or other motor vehicle 
\iBed or intended to be used for the 
oonvoyanoo of persons for hire.” The 
words ” keep ” & ” operate ” as used 
In the bye-law were held to have the 
moaning of ” having conducting ” 

or ” carrying on^’ as used in the 
statute. — K. (Thom) v. Simpkin (No. 2), 
[1933] 3 W. W. R. 680 ; 41 Man. L. H, 
627.— CAN. 


sb. lAcmce fee for trucks plying for 
hire — ’LiahilUy of oumers outside muni- 
dpality .] — North Vancouver c. 
Stewart F. R. & Clo., [19281 1 W. W. R. 
686 ; 49 Can. Grim. Cos. 218; 39 
B- 0. B. 401.— CAN. 


BO. OmniJbus licensed by town council 
plying for hire in county — Bye-law 
reguiHnd additional licence to be taken 
out — Whether valid ,] — SooinsH Motor 
Traction <3o., Ltd. v, Lanarkshire 
County Council, [19281 S. C. (Ct. of 
ESesa.) 909; revsd, suh nom, Lanark- 
shire County Oounog. v, Scottish 
Motor Traction Co,, Ltd. (1929), 
142 L. T. 170, H. L.— SOOT. 

•d. Ctmplianee wUh sUdutory reguire- 
ments — Personal to owner of public 
vehicle — Effect on eontraat to assign 
” stage - f*un.”)— McLean - Butorao 
Motobb V , Campbell, [19301 3 

W. W. B. 39.— CAN. 


so. 2^neportaiion of paaeengers with- 
out certificate from Motor Carrier Board 
— What constiiute8,l — R, v, Taylor 
(1932), 5 M. P. B. 406.— CAN. 
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before Road Traffic Act. 1980 (o.48)— VaUdlty 
of regulation fixing date when service must 
have been operating.]— Road Traffic Act, 
1930 (c. 43), s. 72 (1) prohibits the use of any 
v^mcle as a stage carriage or express carriage 
for public service, as defined by sect. 61, 
except by persons holding a road service 
licence or licences to be granted by the comz^. 
of the traffic areas created by the Act, through 
which the route* passes subject to the con- 
ditions thereby provided. By sect. 96 the 
Minister of Transport is authorised to make 
such orders as he may consider necessary 
for the transition from the enactments super- 
seded by Part IV. of the Act, regulating the 
use of public service vehicles, to the pro- 
vision of Part IV., & may provide that 
existing licences in force before the com- 
mencement of the Act shall continue in force 
for a period fixed by the Order. By Public 
Service Vehicles (Transitory Provisions) No. 2 
Order 1931, dated Mar. 13, the Minister 
ordered that where a person was, on Feb. 9, 
1931, operating a service of public vehicles, 
«& had before Mar. 81, 1931, applied for 
a road service licence under the Act, it 
should not be deemed to be an offence for him 
to continue that service pending the grant 
or refusal of that application. The pro- 
hibition contained in sect. 72 (1) of the Act 
was first brought into force, by Order of the 
Minister of Transport, on Apr. 1 , 1931 . Defts. 
commenced to operate a service of express 
coaches over a route between London & 
Aylesbury on Feb. 26, 1931, & applied in the 
prescribed manner for the grant of a road 
service licence from the Comrs. of the Eastern 
Area through which the route passed before 
Mar. 31, 1931, but their application was 
refused & an appeal to the Minister from the 
refusal dismissed. Defts. were later prose- 
cuted & convicted at petty sessions for 
running their service without a road service 
licence, but, notwithstanding the conviction, 
continued to do so. In an action by the 
A.-G., at the relation of other motor 
coach owners holding licences to operate on 
the same route, for an injunction to restrain 
defts. from continuing their service ; — Held : 

(1) the action was maintainable notwith- 
standing that the Act created a statutory 
offence & provided a penalty for its breach ; 

(2) as defts. were not operating a service of 
coaches on the route in question on Feb. 9, 
1931, they did not come within the terms & 
conditions of Public Service Vehicles (Transi- 
tory Provisions) Order, No* 2 ; (3) in fixing 
Feb. 9 as the critical date on which coach 
services must have been in operation to 
obtain the protection of the last-mentioned 
Order, the Minister was not acting uUfa vires 
tbe Act or unreasonably ; (4) sect. 81 (3), 
dealing with appeals to the Minister from a 


refusal to ^ant a new hcenoe to a person 
who had hdd an old licence did not apply to 
defts. as they had never held any licences 
for the particular route \inder the Act, only 
under earlier superseded Acts ; (6) the ct. 
made a declaration in favour of the relators 
on defts. undertaking not to renew the 
service without obtaining a licence. — ^A.-G. 
V. Prbaiibr Line, Ltd., [1932] 1 Oh. 308 ; 101 
L. L Ch. 132 ; 146 L. T. 297 ; 48 T. L. R. 
104 ; 75 Sol. Jo. 852 ; 30 L. G. R. X26. 

Annotation .‘—Consd. Goldsmith v. Dealdxi <1933), 160 L. T. 

167. 

76b. Road service licence — Omission to 

obtain — Injunction.] — A.-G. v, Prbmieii Line, 
Ltd., No. 70a, ante, 

7ec. Information — By whom laid.] 

— ^Westminsteh Oo aching Services, Ltd. 

V. PiDDLRSDBN, HaCKNEV WiCK StADIUM: V. 
PlDDLESDEN, No. 76f, post 

76d. Licence continuing in force pending 

appeal to Minister — ^Must be licence obtained 
under Road Traffic Act, 1980 (c. 43).] — 
A.-G. V. Premier Line, Ltd., No. 7Ca, ante, 

76e. “ Stage carriages ** — What amount 

to.] — ^A motor coach proprietor, having no 
road service licence for the conveyance of 
spectators from a point in T. to the football 
ground of the T. City Club, arranged that the 
coaches should be hired by the club, which 
conveyed the spectators to the ground at 
separate fares, which were paid to the club : — 
Held : on these facts, the coaches were “ stage 
carriages ** not “ contract carriages & the 
proprietor ought to have been convicted on 
an information for permitting them to be 
used without a road service licence. — 
Ohbohnb V, Richards, [1933] 1 K. B. 283 ; 
102 L. J. K. B. 44; 147 L. T. 419; 90 
J. P. 377 ; 48 T. L. R. 022 ; 30 L. G. R. 385 ; 
29 Cox, C. C. 524, D. C. 

Au7iutation : — ^Befd. Newell v. Grose, (1939] 2 K. B. G32. 

76f. .] — The second 

were the proprietors of a greyhound facing 
stadium, & they entered into an agreement 
by which the first applts., who were pro- 
prietors of motor-coaches, should provide a 
certain number of vehicles at a fixed charge 
to be paid by the second applts., to convey 
would-be patrons of the stadium to from 
other points in London free of charge. No 
payment whatever was collected from persons 
using the vehicles, & on going into the 
stadium (which they were not compelled to 
do) they were charged the same price as 
those who had not availed themselves of 
the motor- veiiicles provided. They could 
exchange a.t the turnstiles the ticket issued 
on the outward journey for another ticket 
entitling them to a free ride back after the 
racing. Passengers on either journey could 


bJa cab at a telephone etation after 
complotliig a trip Sc awaiting instruc- 
tions from his employers* office to 
make another held to bo time spent 
“ on duty ** within sect. 36 of bye-law 
14487 of the city of WlnnlpeK which 
a i-nittirrtum wage for oao 
K. V, Mookk^s^Taxi Oo.. 
36] 1 W. W. B. 310; 2 

J38.— CAN. 
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prescribes 
drivers. — 
Ltd., 119 
D. L. B. i 


law.] — bye-law provided that no 
person licensed to keep a cab should 
operate it until he had filed with the 
inspector of llcenoos an ** owner's 
policy” as defined in sect. 166 of 
Insurance Ao^ 1932, issued by an 
insuranoo co„ Sc that no person should 
op€^rate an automobile after such 
policy had lapsed or been oaxtcelled. 
Applt., whoso insurance policy had 
been cancelled, was convicted of con- 
tinuing to operate her car contrary to 
sold bye-law Held .• the bye-law in 
oompeuffig licensees to obtain Insur- 
ance went beyond the authoilty oon^ 


ferred by the statute, there being no 
auohority clearly conferred with re- 
spect to insurance, except as to the 
‘^placing ” of the same ; &, moreover, 
the bye-law left a licensee at the will 
or mercy of insurance cos. Sc delegated 
to such cos. the power to determine 
whether an «^pct. sliould be grant* d 
a liconce. Ifiiorefore the provisioiis 
of the byo-law on wlilch the ooii- 
vlotion wag based were hold bad & the 
conviction set aside. — B. v. Hblfbiok, 
[1933] 3 W. W. H. 179 ; 61 0. 0. 0. 
60 ; revsd,, [1933] 3 W. W. R. 661.— 
CAN. 
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bo picked tip & set down at intermediate 
points. Applts. were summoned on an in- 
formation signed by a superintendent & an 
Assistant Commissioner of Metropolitan 
Police (who held a general letter of authorisa- 
tion from the Commissioner) with using the 
vehicles & causing them to be used as stage 
carriages without a road service licence in 
that behalf. The magistrate convicted : — 
Held : (1) the effect of Road Traffic Act, 
1930 (c. 43), s. 61 (2), was to bring into the 
category of “ stage carriages,” in the cir- 
cumstances there defined, vehicles which but 
for that sub-sect, would have been “ con- 
tract carriages ” & exempt from the necessity 
for a road service licence, & the magistrate 
was entitled to find that the payments made 
by the passengers for admission to the 
stadium were made pai*tly in respect of the 
journey, & therefore the vehicles were used 
by applts. as stage carriages ; (2) the infor- 
mation was duly laid by a person authorised 
in that behalf by a chief officer of i)olice. — 
Wbstminsteu Coaching Skhvices, I/td. 
I’tddlesden, Hackney Wick Stadium, 
Ijtd, V. PiDDLKSDKN (19.33), 140 L. T. 449 ; 
97 J. P. 185 ; 49 T. L. R. 475 ; 31 L. G. R. 
245 ; 29 Cox, C. C. 660, D. C. 

76g. - .] — A dance was 

organised, &> the advertisement thereof in a 
newspaper contained the words “ Bus to 
Chesham after dance.” The organisers 
arranged to hire a 20-soater motor-coach 
from resp. to take passengers t(3 Chesham 
after the dance for the price of 15s., which 
sum was paid on a date after the dance. 
Resp. was unaware of the terms of the 
advertisement, & did not know that during 
the dance one of the organisers announced 
that any person who desired to travel by the 
coach to Chesham must buy a ticket at the 
door of the hall, & that tickets were issued to 
those pei*sons, who each contributed not less 
than 6d. Any person attending the dance, 
although not a member of the club which 
organised it, could obtain a %ticket. An 
information was preferred in two separate 
cases by applt. against resp., under Road 
Traffic Act, 1930 (c. 43), s. 72 (1), (10), for 
permitting the motor vehicle to be used as a 
stage carriage otherwise than under a road 
service licence. The justices dismissed the 
information, holding that the coach was bcung 
used, not as a stage carriage, hut for con- 
veyance of a private party on a special 
occasion. Applt. contended that, as the 
driver of the veldcle was in possession of a 
work ticket as required by statute, resp. 
must have known that separate payments 
were to be made by each passenger, & he 
therefore deliberately abstained from making 
inquiries regarding the fares, & whether there 
had been any advertisement in the news- 
papers : — Held : the vehicle was being used 
as a stage carriage, but, as the resp. was 
unaware of the use to which it was being put, 
he was not guilty of the offence charged. The 
only element which prevented the use of this 
vehicle being iimocent was that the pos- 
sibility of using the vehicle had been 
advertised to the public. — W vans v. Hkjx, 
119371 1 All E. R. 349 ; 156 L. T. 240 ; 101 
.f. P. 149 ; 53 T. L. R. 310 ; 81 Sol. Jo. 100 ; 

35 L. G. R. 105 ; 30 Oox, 0. 0. 558. ^ 

76h. ** Contract carriages ”^Wliat i 

42 


amount to.] — O sbobke v, Riohabds, No. 
76e, ante, 

76J. Express carriages” — What 

amount to.] — A oo. which owned motor omni- 
buses entered into an agreement with a rail- 
way CO. whereby they undertook to provide 
motor vehicles for the conveyance of pas- 
sengers arriving by certain specified excursion 
trains at a named stallion to a neighbouring 
works, where conducted tours took place. 
Persons taking part in these combined rail 
& road excursions obtained from the rail- 
way CO. two tickets, one for the rail journey 
& the other for the journey by road from 
the station to the works, & did not pay any 
fare direct to the motor omnibus owners, 
who received from the railway co. a certain 
sum for each passenger carried. Part of the 
sum paid by the railway co. was contributed 
by the owners of the works where the 
conducted tours took place. Neither the 
railway co. nor the motor omnibus owners 
held a road service licence to operate public 
service vehicles in connection with the visits 
to the works : — Held : the motor omnibus 
owners wei*e guilty of an offence under Road 
Traffic Act, 1930 (c. 43), s. 72, as their 
vehicles were being operated as “ express 
carriages” within sect. 61 (1) (b). They 
were not protected by the proviso to that 
section as the vehicles were not being used 
“ for the conveyance of a private party ” nor 
” on a special occasion.” — Birmingham & 
Midland Motor Omnibus Co., Ltd. v. 
Nelson, [1933] 1 K. B. 188 ; 102 L. J. K. B. 
47 ; 147 L. T. 435 ; 96 J. P. 385 ; 48 T. L. R. 
620 ; 30 L. G. R. 390 ; 29 Cox, C. C. 529, 
D. C. 

Annotation : — Consd. MtUer v. Pill (1933), 97 J. P. 197. 

76k. .] — ^A motor vehicle 

which is used for conveying market produce, 
& its owners as paj^ig passengers, to market 
is an express carriage within Road Traffic 
Act, 1930 (c. 43), 8. 61 (1) (6), &; requires a 
public service veliicle licence & a road service 
licence. — Drew v, Dingle, [1934] 1 K. B. 
187 ; 103 L. J. K. B. 97 ; 160 L. T. 219 ; 
98 J. P. 1 ; 50 T. L. R. 101 ; 77 Sol. Jo. 799 ; 
31 L. G. R. 417 ; 30 Cox, C. C. 53, D. C. 

751 , ,•] — .Two persons, C. &;P., 

severally hired taxicabs (neither of which 
had a road service licence as an express 
carriage) to drive themselves & friends to a 
certain destination & back for 14s. in each 
case. C. had made an antecedent arrange- 
ment with her friends that each of them 
should pay her share of the fare. P. had 
made no such arrangement, though some of 
her friends in fact subsequently off’ered to 
pay & did pay their slrnres. On the journey 
the taxicabs were stopped by a i>oli(je officer 
& a traffic examiner, who questioned the pas- 
sengers as to the arrangements for payment, 
but did not caution them. Tlie hirers were 
charged with causing & the drivers with 
permitting the taxicabs respectively to be 
used as express carriages when there were not 
in force licences authorising them to be so 
used. The justices dismissed all the sum- 
monses, ^ expressly found that the driver’s 
did not know, ^ had no I’eason to know, that 
the passengers were sharing the farC/S : — 
Held:: since there was in C.*s case an ante- 
cedent contract for payment by the other 
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passengers of their shares they were “ carried 
in a motor- vehicle in consideration of separate 
payments made by them,*’ & therefore by 
sect. 01 (2), the vehicle was to be “ deemed to 
be a vehicle carrying passengers for hire or 
reward at separate fares,” & was brought 
within the definition of express carriage” 
in sub-sect. (1), & (J. was therefore guilty of 
the offence charged. In the absence of an 
antecedent contract by P, the justices were 
right in dismissing the charge against her. 
Nor could it be said that they had erred in 
law in dismissing the (charges against the 
drivers ; fui*ther, there is no provision of 
Koad Trafifio Act which authorises the 
questioning of passengers in taxicabs as to 
who is paying the fare, or which requires 
passengers to furnish such information. If 
such questions are to bo asked it is the duty 
of the olYicer to administer the usual caution. 
— Newbjx V, Gross, Newi?:ll v. Cook, 
Newell Plume, Newell v, Ciienehy, 
11930] 2 K. B. 032 ; [1936 | 2 All B. H. 203 ; 
105 L. ;r. K. B. 742 ; 155 B. T. 173 ; 100 J. P. 
371 ; 52 T. L. B. 489 ; 80 Sol. Jo. 074 ; 34 

L. O. R. 304 ; 30 Gox, G. G. 437, D. 0. 

76m, Exemption — Conveyance of 

a private party.’’] — Birmingham & Midland 
Motor Omnibus Co., IjTd. v. Nelson, 
No. 70 j, ante, 

. — — Necessity for 

driver’s work ticket.] — ^A motor-coach owner, 
H., by arrangement with a theatre manager, 

M. , caused a party to be taken from Houns- 
low to Epsom Races & back. H, had no 
road service licence to run motor coaches 
from Hounslow to Epsom, & the coach drivers 
carried no work tickets. Informations w(jre 
laid against H. for using &; against M. for 
causing to be used motor vehicles as express 
carriages otherwise IRan under road service 
licences, contrary to Road Traffic Act, 1930 
(c. 43), s. 72. Tlici justices found that U. 
had been induced by M. to believe that the 
party was a. private one, &, therefore, there 
being no mens rea, that he had cc^mmitted no 
offence imder sect. 72. Tlxti justices con- 
sequently found that M. had not caused an 
offence to be committed, & dismissed both 
informations. Tiie informant appealed ; — 


Held: as the drivers had not carried work 
tickets, the conditions of Road Traffic Act, 
1934 (c. 50), s. 25, had not been complied 
with & resps. could not be heard to say that 
the party was a pHvate one within that sect. 
Therefore in the absence of a road service 
licence, both H. & M. had committed offences 
against sect. 72 of the Act of 1930 ; mem rea 
is not a necessary ingredient of an offence 
agamst Road Traffic Act, 1930 (c. 43), 
s. 72 . — Evans v. Hassan, (193CJ 2 All E. R. 
107 ; 80 Sol. Jo. 409, D. C. 

76o. On a special occasion,”] 

— Birmingham & Midland Motor Omnibus 
Co., Ltd. v. Nelson, No. 76j, ante, 

76 p, words 

“ special occasion ” in the proviso to Road 
Traffic Act, 1930 (c. 43), s. 61 (2), have the 
same moaning as that which they bear in 
the proviso to sect. 61 (1). They refer, not 
merely to the views & intentions of the 
members of the private party, but to a 
special local occasion. Where, therefore, a 
vehicle was used to take a party of private 
individuals on an excursion to the seaside 
on which a similar party went every year ; — 
Held : (1) that was not a “ special occasion *’ 
within the proviso to sect. 61 (2). 

(2) A regular weekly market or a cattle 
market held on the second, fourth, & (if 
any) the fifth Tuesday in every month is not 
a “special occasion” witMn sect. 61 (1). — 
M1LI4ER V, Pill, Pill v, Furse, Pill v. 
Mutton (J.) & Son, 11933] 2 K. B. 308 ; 102 
L. J. K. B. 713 ; 149 L, T. 404 ; 97 J, P. 197 ; 
49 T. L. B. 437 ; 77 Sol. Jo. 372 ; 31 L. G. R. 
236 ; 29 Cox, C. 0. 643, D. C. 

76q. .] — A motor car 

adapted to carry less than 8 persons was used 
to convey 4 persons from Leeds to Blackpool 
in order that those persons might view the 
illuminations there. These illuminations 
wore continued for 49 days : — Held : this 
was not a “ special occasion ” witliin Road 
Traffic Act, 1930 (c. 43), s. 61 (1). Such 
occasions must be ejmdem gcncirw with those 
given in the proviso to the sub-sect. & must 
bo a particular & individual occasion. — 
Nelson v, BiiACKFURD, [1936] 2 All E. R. 
109, D. G. 
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76ol, Public service vehicles — Necessity 
for liccnjGt — Conveyance of 3 )rivate party 
— ** On a special occasion ”} — In a 
prosecution of the owner & hirer of a 
motor omnibus for using it as an 
express carriage without having In 
force a road service licence, it was 
established that the hirer, having 
decided to get up a party to go to 
Blackpool for the day to see the 
illiuniuatious, hired the omnibus for 
the purpose for £14. The party oon- 
slstod of the hirer & friends *‘or ac- 
Quaintauoes of his or of the owner’s 
sister, & of friends of tho these friends 
or aoquaintances. I’horo was no public 
advemsemont. Tho owner 01 the 
omnibus drove. Tho hirer collected 
£13 12s. from the party which, with 
a contribution of 8s. from himself, 
made up the £lL The acouaod^ held 
no road service licence for the omnibus : 
— Held: tho omnibus was a vehicle 
” used on a special occasion for tho 
convey ance of a private party,* &, 
ocoordingiy, it was not an “ express 
carriage* — M'Dougajx r. Paterson, 
11933] S. 0. (J.) 39.— SCOT. 

76011, .1— Afoot- 


ball club in an Ayrshiro village hired 
for a fixed sum fivo motor omnibnsos 
to convoy club supporters to a football 
match to he played by tho club team 
at Dunblane. The excursion was 
atlvertisod by the club on its private 
notice board in a public place in tho 
village. The advertisement stjited 
that the omnibuses wore being run in 
connection with the match. & indicated 
tliat application for seats should bo 
uuide to the club secretary, but no 
intimation was given of the persons 
eligible to apply or of the oliarge to bo 
made. The club was supported by the 
villagers generally, & tho excursion 
party oon&dsted of villagors, not all of 
whom were members of the club. The 
proprietors of tho omnibuses Sc their 
servants took no part in collecting fares, 
which was done by club officials. In 
a prosecution of the proprietors of the 
onini buses & the secretary of tho club 
for using tho omnibuses os express 
carriages without having a road service 
licence : — Held : although the i)artl- 
ciilar excursion constituted a ** special 
occasion,** tho parity conveyed by the 
omnibuses was not a private party,** 
accordingly, the vehicles were used 
as express carriages & required a road 
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service licence ; further, it was no 
defence on the part of tho proprietors 
to maintain tliat they wore Ignorant 
of tho use made of tho vehicles. 
Opinion rest'rved as to whether an 
ordinary football match would amoimt 
to a “ special occasion.** — Macmillan 
V , Western 9. M. T. Co., Ltd., [1933] 
S, C. (J.) 51.— SCOT. 

so. Omnibus — Agreemmt to carry 
passetiffers on specified journey for lump 
sum — Whether licence necessary .] — 
Blyth V . Hudson, [1928] V. L. R. 
687 ; [1928] Argus L. R. 397.— AUS. 


sf. Motor omniims.} — The definition 
of ** motor omnibus ** In Motor 
Omnibus (Urban Sc Coimtry) Act. 1927 
(Viet.), s. 3, may be satisfiod although 
the reward at separate Sc distinot fares 
for each i)as8enger is not paid to a 
person who is an ** owner *' of the 
vehicle.— Blytei v. Hudson (1929), 41 

C. L. R. 465 ; 2 A. L. J. 370 ; [1929] 
V. L. R. 82 ; Argus L. R. 73. — AUS. 

sg. Construction of bye-law — Carry- 
ing on business of hiring vehicles 
** unthin the town.”] — Thom v, SiMPvnN, 
[1932] 3 W. W. R. 622; [19831 1 

D. L. R. 158 ; 40 Man. L. R. 610.— 
CAN. 
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. “ Permitting ” user ol motor 

vehicle — Meaning of.] — Reap, owned a motor- 
coach, which he was licensed to use as a 
contract carriage, but not as a stage carriage. 

A club which was organising a dUmce, open 
to the public, hired the coach to convey 
persons between the dance hall & the club’s 
headquarters. Resp. received a fixed sum 
for the use of the coach, which was driven 
by his servant. It was arranged that the 
driver should collect tickets from passengers, 
to prevent unauthorised persons from using 
the coach. Tickets were in fact sold by tlie 
officials of the club entitling the holders to 
travel in the coach, which on the return 
journey set them down, if desired, at inter- 
mediate points. The tickets (which were 
plain cards bearing numbers but no indication 
of price) were collected by the driver, but 
no money was paid by passengers either to 
him or to the resp. , Resp. was charged with 
peimitting the vehicle to be used as a stage* 
carriage, & the justices found that it was in 
fact so used, & that the dance was not a 
“ special occasion,” nor were the persons 
attending it a “ private party,” so as to 
exempt resp. under Road Traffic Act, 1930 
(c. 43), s. 61 (2). But they found that resp. 
was unaware that it was so used & therefore 
could not be held to have permitted the use : 

— Meld : if a person hires out a vehicle in 
circmmstances in which he ought to know 
that it probably will be or may be used as 
a stage carnage & puts his servant in charge 
of the vehicle to use it in any way which the 
hirer may direct, he is, within the meaning 
of the statute, permitting it to be used as 
a stage carriage, even though ho does not 
actuall y know that it is so used. In the present 
case, since resp, knew that tickets were to be 
collected, & that either the price was included 
in that of the dance ticket or that a separate 
charge must be made for the coach tickets, 
he in fact allowed the vehicle to be used & 
did not care whether it was used in contra- 
vention of the statute. In those circum- 
stances actual knowledge was immaterial, 

& the justices ought to have found the offence 
proved, — Goldsmith v. Bbakin (1933), 150 
L T. 157 ; 98 J. P. 4 ; 50 T. L. R. 73 ; 31 
L. G. R. 420 ; 30 Cox, C. C. 32, D. 0. 1 

AnnMions : -Coxisd. Kvans t*. Del], [I9.S7] J All R. 11. Ud ; 

Newell V. Crom. flJillG] 2 All K. 11. 30a. 

76s. .] — ^Wbbb V, Maidstone 

& District Motob Services, Ltd. (1934), 78 
Sol. Jo. 336. 

76t. — - Discretion of Minister — ^Hlght to 

adopt report of Traffic Commissioner.]— R, v. 
Minister of Transport, Ex p. Grey 
Coaches, Ltd. (1933), 77 Sol. Jo. 301. 

— Power of Minister on appeal agsdnst 

grant — Order for contingent revocation,] — , 

Held : notwithstanding Qie wide power con- 
ferred by Road Traffic Act, 1930 (c, 43), 
s, 8 1 (2 ), the Minister was only entitled to make 
an order for the revocation of a licence when the 
making of such an order was appropriate to 
the subject-matter of the appeal before 
When therefore opponents to the ^ant of 
a road service licmice ^ backing autnorising 
the running of a service of motor-coaches 
along a particular route appealed to the 
Minister against the grant on the ground that 76x. 
the service was not needed in the interest 
of the public, the Minister had no jurisdiction 
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to malce orders on the appeals which in 
effect were orders for the revocation of the 
licence & backing os soon as adequate pro- 
vision had been made for road services on the 
particular route. The only subject-matter 
of the appeals before him was whether the 
licence & backing had been properly granted, 
& there was no jurisdiction to make orders 
for a future contingent revocation, — R. v. 
Minister op Transport, Ex p. Upminstbr 
Services, Ltd.. [1934] 1 K. B. 277 ; 103 
L. J. K. B. 257 ; 160 L. T. 162 ; 08 J. P. 
81 ; 60 T. L. R. 60 ; 32 L. G. R. 61, 0, A. 

.J — Appets. had since 1920 

provided a seasonal service of express car- 
riages between London & the South Coast. 
In 1933 theii* licence was made subject to a 
provision that they should only issue return 
tickets for a journey from London & then 
back to London & a single ticket should only 
be issued in respect of an outward journey 
from London. In 1936 they secured the 
relaxation of these conditions by a proviso 
which allowed tliem to issue single tickets in 
the reverse direction subject to certain con- 
ditions, their licence was sc» backed in the 
south eastern area. The Southern Railway 
Co. &: Southdown Motor Services, Ltd., who 
ran services competing with appets. & who, 
though they had not opposed the grant of the 
original licence, had opposed the insertion of 
the proviso, appealed to the Minister of 
Transport againsi the inclusion of the proviso 
& the Minister ordered its deletion : — 
Held : (1) no objection to the backing could 
be sustained on the ground that the con- 
ditions thereby imposed affected the scope oi‘ 
utility of the licence not in the south eastern 
ai’oa, but also elsewhere, including the iirea 
in which it was granted ; (2) the Southern 
Railway Co. & Southdown Motor Seryices, 
Ltd., wore entitled under the Road Traffic 
Act, 1930 (c. 43), s. 81, as amended by Road 
Traffic Act, 1934, s, 40, to appeal to the 
Minister ; (3) the order of the Minister was 
good, though it nullified an order made by 
i,he comrs. in the exercise of tlioir discretion ; 
(4) the Southern Railway (Jo., who were 
mainly concerned with rail traffic, bad a right 
of appeal to the Minister, because under Road 
Traffic Act, 1930 (c. 43), s. 72 (3) {d), the 
comrs. must have regard to the co-ordination 
of all forms of passenger transport, including 
transport by rail. — R. v. Minister of Trans- 
port, Exp. Valliant Direct Coaches, Ltd., 
R. V. Traffic Comrs. for South Eastern 
Tbafbtc Area, Ex p. Valliant Direct 
Coaches, Ltd., [1937] 1 AU E. E. 264 ; 
8ub nom. R. v. South-Eastern Traffic 
Comrs., Ex p. Valliant Direct Coaches, 
IjTd., R. V. Minister op Transport, Ex p, 
Valulant Direct Coaches, Ltd., H. v. 
South-Eastern ^Fraffic Combs., Ex p. 
Valliant Direct Coaches, Ltd. 53 T. L. R. 
227 ; 81 Sol. Jo. 138. 

Who may appeal.] — R. v. Minister 

of Transport, Ex p, Vai^liant Dhiect 
Coaches, Ltd., R. v. Traffic Comes, for 
South Eastern Traffio Area, , Ex p. 
Valuant Direct OoachEs, Ltd., No. 7av, 


Backing of licence— Conditions.] 

R, V, Minister op Transport, Ex «. Val- 
Dieeot Coaches, Dm., R* v. Traffic 
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Combs, for South Eastern Tbaffio Area, 
Ex p. VAI.XJANT Direct Coaches, Ltd., 
Nd. 76v, ante, 

Licpnsing of goods vehicles.]— Boad & 
Bail TrafRc Act, 1933 (c. 53). 

86. Add, Annotation : — Apld. A.-G. v. Sharp 
{1929), 45 X. L. B. 628. 

86a. .] — Deft., who was licensed to ply 

for hire with motor omnibuses in two districts 
connected by roads through M., but who had 
no licence to ply for hire in M., had garages 
in M., So his omnibuses stopped outside them 
^ take up persons who had bought tickets 
in the garages ; — Held : defts.’ omnibuses 
were plyii^; for hire in M. — A.-G. v. Sharp 
(1929), 45 T. L. B. 628 ; 27 L. G. B. 764. 

92. Add. Ciiaiiona : — 98 L. J. K. B. 209 ; 140 
L. T. 194 ; 93 J . P. 61 ; 27 L. G, B. 39; 28 
Cox, 0. 0. 576. 

94a. Private ground — Separated from high- 

way by stone setts.] — ^A motor car stood on a 
iece of private ground belonging to a public- 
ouse at Barnes & separated from the high- 
way only by a line of level stone setts, which 
offered no obstruction to the passage either 
of the motor car or of persons desiring to 
enter it from the highway. There members 
of the public entered the car, which was 
licensed as a hackney carriage for revenue 
purposes, but which was not licensed to ply 
for hire within the Metropolitan Police 
District, & on payment of 6d!. to the driver 
were driven to the Bichmond Paik Golf 
Club : — Held : the motor car was plying 
for hire in a “ public street, road, or place ’’ 
within Metropolitan Public Carriage Act, 
1869 (c. 116). — White v. Cuhitt, [1930] 1 


K. B. 448; 99 L. J. K. B. 129; 142 L. T. 
427 ; 94 J. P. 60; 46 T. L. B. 99 ; 73 Bol. Jo. 
863 ; 28 L. G. B. 44 ; 29 Cox, C. 0. 80, D. C. 

116. Add. Citation : — 28 Cox, O. C. 616. 

117a. Overcrowding — Liability of employer 

for aiding & abetting.] — The conductor of an 
omnibus was convicted of permitting the 
omnibus to be overloaded contrary to Bailway 
Passenger Duty Act, 1842 (c. 79), s. 18, which, 
by sect. 15, imposed a penalty for this offence 
on the “ driver, conductor, or guard.** His 
employer was not present at the time ; — 
Held : the employer was liable to be pro- 
ceeded against for “ aiding So abetting, 
counselling So procuring ** the commission of 
the offence. — Gouon v. Bees (1929), 142 

L. T. 424 ; 94 J. P. 63; 46 T. L. TX. 103; 28 
L. G. R. 32 ; 29 Cox, C. 0. 74, D. C. 

117b. Commencement of proceedings — 

Whether order of Commissioners of Inland 
Revenue necessary*] — An information was 
preferred by a police officer against the con- 
ductor of a motor omnibus alleging that he 
had allowed the omnibus to carry at one time 
a greater number of passengers than it had 
been constructed to carry, contrary to Bail- 
way Passenger Duty Act, 1842 (c. 79), s. 13 : 
— Held : the prosecution W'as not a proceeding 
for the recovery of a fine or penalty under 
an Act relating to inland revenue within 
Inland Bevenue Begulation Act, 1890 (c. 21), 
s. 21 (1), So it could, therefore, lawfully be 
commenced without an order of the Inland 
Bevenue Comrs. — KroKBY v. Minty, [1929] 
2 K. B. 165 ; 98 L. J. K. B. 733 ; 141 L. T. 
615; 93 J. P. 176; 45 T. L. B. 427 ; 27 
L. G. B. 438 ; 28 Oox, C. C. 640, D. 0. 


PART IV. SECT, 2, SUB-SECT. 4. 


PART IV. SECT. 3. 


g jv. ]*nlir;e car .] — 'Pho driver of 

a motor cfir wa« ohargod witix cxcooUiTiff 
f-ho 8pc*e<l limit ou a road Iti a tiuJlt-iii) 
arba. At tiic time of Uie ulioged 
cdfenc-o the aeeufled waw admitt-tjdly 
driving hla ear at a ara'od xvhioh ex- 
ceeded the Htatntory limit apidlcablo 
to such a road, but it was proved t-hat 
he had done so in good faith wljlle 
follow'ing a police f?ar for ibo sole pnr- 
])o »(3 of asw^tdadnlng the sjxoed at which 
the polic<^ car was travelling so that 
he might have evidonw to place before 
the Chief Constable that the driver of 
the police car was guilty of an offence 
against the iiro visions of the Hoad 
Trotfto Atda. The acxrused’s car was 
not being used for police purposffs in 
the sense of Koad Traflic Act, 1034, 
H. 3, So ho should have Ixeen con\’lct,cd. 
Observed, that progi-'Ciitions of the 
police for exceeding the speed limit in 
clrcmmstanoes in W'hlch sect. 3 does not 
justify them in so doing should be 
instructed & condut^ted on exactly iht^ 
same footing as prosecutions against 

privat43 individuate.— STaAT^.iw r, 

OLADSTONJii, [1037J S. O. (.1.) 11.- 


SOOT. 

n i, One occasicm.h-Se7nble : 

although the words car Plyin»^f«J 
hire between definite pointe * prints 
fad^ connote the Idea of a course of 
action, the section might be contra- 
vened by a plylrtg tor hire on <me 
oooai^n only. — N atan ah t?. II., (19311 
N. L. R. 332.— S, AF. 


Vehicle enffoaed io mm olvb un^ 
— Fores coUeM hy 
BeUs deft, was “ plying fy 
within Motor Omnibus Act. 192^ 
s. IS (1 ).— Diokrns V. 

(msh 41 O. h. R. ; 2 A. L. J. 

369 ; tX9201 Argus L. R. 76.— AUS. 


th. Overcrowding — Whether mene tea 
neceesaru — Dublin Canriaae Act .} — 
Held: th© prohibitions contained in 
this regulation were absolute. &. 
accordingly, in the cose of a summons 
charging an offence under the regula- 
tion the absence of mme tea was no 
defence. — M*ABAAf v. Dxtbun United 
Tbamways Co., |;1929] I. R. 327. —IR. 


gj, Vehicle not on hire .) — ^Whoro 

the permit granted in respect of a 
motor vehicle prohibits th© carrying 
of more than four passengers, the 
carrying of more than this number Is 
an infringement of the terms of the 
permit & is punishable under Motor 
Vehicles Act, 1914, s. 16, even though, 
at the time of the Infringement, the 
voliiole was not on biro. — Kino- 
E»iPflKOR V. Ram Tahai. Singh (1929), 
I, L. R. 9 Pat. 109.— IND. 


sk. PoMcnfters etanding on core .] — 
Glasgow Coupn. e. Strathekn, [1929] 
S. C. (J.) 5.— SCOT. 

sl. Pemtilting onmilms to be over- 

crowded — Whether offence against Inland 
Bevenue A Customs Ada .] — A complaint 
was brought in a burgh police ct., 
which set forth that the accused was 
th© conductor of a motor omnibus, in 
which a greater number of jmssengera 
were conveyed than the omnibus was 
oonstruoted to carry. In contravention 
of Railway Passenger Duty Act, 1 842. 
8. 13 HfeW ; under Burgh Polio© 
Act, s. 464, the burgh magistrate had 
no jurisdiction to entertain the com- 
plaint. in respect that, while the duties 
imposed by the Act of 1842 had been 
repealed, & other duties substituted 
therefor, a contravention of scot. 13 
was still an offence against an Inland 
Revenue or Customs Act, within Burgh 
Police Act, 8, 454,— OAMimoN t). 
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SWBENBT, ri928I S. C. (J.) 34.- SCOT. 

sm. .1 — Hors v. Dctokktt, 

[19291 S. C. (J.) 63.— SCOT. 

8Q, Summary proceedings — 

of time.h-<niB. e. Stoa 

niKRN. 11929) 8. C. (J.) 30.— SCOT. 

PART IV. SECT. 4, SUB-SECT. 1. 

sp. Motor Omnibus Act — Minimum 
farts prescribed hy Order in Council — 
Liability of owner,] — Dickens v. Mit- 
chell, [1928] V. L, R. 506; [19281 
A. L. R. 323.— AUS. 

PART IV. SECT. 6. 

jf ,] — Deft., a taxi-cab 

owner, was convicted for imlawfuUy 
permitt ing his taxi -cab to stand at 
other than a cab-stand contrary to a 
municipal bye-law which read as 
follows : “ Exoeptlug at places de- 

signated by bye-law as cab stands, no 
cab shall stand in any street or lane 
unless hailed by a prospective passenger 
So then only lor sufficient time to lake 
in such passenger, or unless waiting 
for a passenger for whom the cab has 
been ordered. The foot of any sign 
being exhibited on a cab indicating 
that it is vacant or waiting to be hired 
shall be conclnslve ©vidonoo that such 
cab IB not waiting to keep an engage- 
ment. NoUilng herein shall be con- 
strued as prohibiting a cab from stop- 
ping at the side of any street for a 
sufficient length of time, & in order to 
discharge a passonger, nor as relieving 
any cab -driver from th© duty of oom- 
pmng with all bye-laws of the Clt> 
relaWng to parking.*' During th© 
time in question the car was parked 
at the side of a street So its windshield 
curried a card marked Engaged/* 3c 
deft. So his wife were at a nearby 
theatre, So when they came out they 
drove home in the oar. On appeal : — 
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146a. Agreement not to compete with tram- 

way company—Constniction ot agreement.] 

— local authority entered into an agreement 
with a tramway co. that they (the local 
authority) would not promote or be financially 
interested in any vehicles plying for hire 
“ between any points served by the co/s 
service.” The local authority later estab- 
lished a motor omnibus service running 
approximately parallel to the route of the 
co/s tramways at a distance of some 
300 yards away from any point served by 
those tramways ; — Held : the expression 
“ bet ween any points served by the co.’s 
service ” meant delinito spots or places on 
the route of the co.*s tramways which were 
actually passed by the tramway cars & not 
points within areas the inhabitants of which 
might reasonably be expected to use the 
tramway service, therefore, there had been 
no breach by the coimcil either of the agree- 
ment, or of sect. 67 of the Cleethorpes Urban 
District Council Act, 1928, which sub- 
stantially 1 ‘eproduced it. — Great Grimsby 


Street Tramways Co. v, Obeethorpes 
Urban District Council (1934), 99 J. P. 
81 ; 33 L. G. B. 33, H. L. 

146b. Hudeness of driver of hackney carriage — 
Validity of bye-law.] — By a local Act, a local 
authority was empowered to make such bye- 
laws as it thought fit for {inter alia) the 
i*egulating of hackney carriages & carts 
plying for hire within the borough & foi* 
I'egulating the conduct of the drivers thereof 
reasonably. A bye-law was accordingly 
made which provided : “ Bvery driver of a 
iiackncy caniage shall when working or 
pl^ung for hii*e . . . conduct himself in a 
propel* civil & dectorous manner at all times.” 
In a prosecution under the bye-law it was 
contended that the bye-law was uncei‘tain 
as to the standard required & unreasonable, 
4fc that it was therefore void & unenforceable : 
— Held : the bye-law was neither uncertain 
nor um’easonabhi & w^as therefore valid & 
enforceable. — I reiand v. Wilson, [1936] 3 
All E. U. 358. 


Part V. — Locomotives and Motor Cars. 

See, now, Boad Traffic Act, 1930 (c. 43), Part I. 


154a. Driver’s licence— Person under twenty-one— 
Vehicle driven for previous six months — 
Exemption of agricultural tractor.] — (1) An 
agricultural tractor driven in ttie coiu'se of 
the internal operations of a farm is exempted 
from the above xirovisions. (2) The onus of 
proof lies on a deft, to bring himself within 
the above excepting clause, if he can. It is 
not for the prosecution to prove affirmatively 
that a deft, does not come within the clause. — 
Boche V . WiUAS (1934), 161 L. T. 154 ; 98 


J. P. 227 ; 32 L. G. H. 286 ; 30 Cox, 0. C. 

121 . 

164b. Onus of proof.] — Boche 

V. Willis, No. 154a, ante. 

163. After this case add ; — 

.] — See, now. Finance Act, 1920 

(c. 18), s. 13, Sched. II., para. 4, as amended 
by Finance Act, 1926 (c. 22), s. 13, & Finance 
Act, 1927 (c. 10), s. 11, Sched. IV, ; Boads 
Act, 1920 (c. 72), 88. 1, 20 (3). 


Held : the cab did not at the time in 
question ** stand in any street or 
lane within the meaning of the bye- 
law & the appeal was allowed. — It, v. 
Lewis, [1935] 1 W. W. R. 254 ; 1 
I). L. R. 766 ; 03 Can. C. 0. 171.— CAN. 

e I. Classificcdion of vcJdcUs oti 

basis of possession of metres — Validity 
ofbyedav}.]—^, v. Johnston (1931), 56 
Can. C. C. 358.— CAN. 

PART IV. SECT. 9. 

sq. Licence granted subject to approval 
of time-table — Failure to observe time- 
table — TAabilUy of otmer.} — ^Art. 14 of 
the Omnibus Bye-laws for Aberdeen, 
1926, is as follows : “ the proprietor of 
any omnibns shall submit, for the 
approval of the ma«:lstrat;e8, a time- 
table showing the time of arrival at & 
departure from the stance ... & 
every such omnibus shall leave the 
aforesaid stance . . . punctually at 
the time stated in the said time-table 
as approved by the magistrates." A 
00 , owning motor omnibus, with which 
it was duly licenced to ply for hire In 
Abordeeu, obtained from the magis- 
trates approval of a time-table showing 
the starting times of its omnibuses fi'om 
a particular stance. On a day when 
it was anticipated that, owing to 
special traffic congestion, the arnvtUs 
at the stance of the co.’s Inconjiug 
omnibuses would be delayed, a servant 
of the CO. acting with the manager’s 
approval, took out an additional 
omnibus to augment the usual service. 
He started from the stance with this 
omnibus at a time which was not one 
of those authorised In the co. *s approved 


time-table. In a prosecution of the 
manager, os representing the co. for 
the contravention of art. 14 : — Held ; 
a contravention of art. 14 by one of 
the co.’s servants acting within the 
scope of his employment, was an 
offence for which the manager, as repio- 
senting the oo. was responslble.—BEAN v. 
SiNOLAitt, [1930] S. C. (J.) 31.— SCOT. 

ar. Agreement between corporation dt 
street railuKiy — I*reoention of competi- 
tion — What amounts to breach of bye- 
taw — Sight-seeing omnibus.] — R. v. Red 
Line, Ltd., (19301 8 D. L. R. 747 ; 53 
Can. C. C. 280 ; 65 O. L. R. 199.— 
CAN. 

av. Loitering.] — ^A taxi cab drlver» 
who drove slowly along a street 
looking for passengers was convicted 
of an offence against rog. 125 (d) made 
under the Transport Act, 1930, which 
provides that ** the driver of a public 
vehicle upon any pubUo street shall not 
permit the public vehicle to loiter." 
Upon appeal by way of statutory 
prohibition : — HcM : slowness of speed 
did not in itself constitute sufficient 
evidence of loitering therefore, the 
conviction was bad. — Ue Michaelis, 
Ex p. Hrvifl (1933), 60 N. S. W. W. N. 
90 ; 11 L. a. R. 96.— AUS. 


PART V. SECT. 2, SUB-SECT. 2. 

]. I, — — Licensing of vthidUs carry- 
ing goods.}— 'R. V. Stobie, R. v. Valens, 
[1930] 3 W. W, R. 366 ; 64 Can. C. C. 
403.— CAN. 


PART V. SECT. 2, SUB-SECT. 8. 
sv. Construction of Regulation .] — 
Motor YehicleB (Construction Sc Uso) 
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Regs., 1931, provide by Reg. 59 that 
the weight transmitted to the rood 
surface " by any two wheels in lino 
transversely " shall not exceed 8 tons 
in the case of a motor vehicle with 
4 wheels : — Held : ** transversely " does 
not moan " obliquely," & the two 
wheels referred to are either the two 
front wheels, or the two hewsk wheels, 

6 not a front wheel Sc a back wheel on 
opposite Bides of the vehicle. — T homas 
V. Gaxjloway, [1935] S. C. (J.) 27.”- 
SCOT. 

PART V. SECT. 2, SUB-SECT. 4. 

g i, Necessity for averment 

of Order, ] — Under powers conferred by 
Locomotives on^Higbways Aot, 1896, 
s. 12, regulations wore made by the 
Heavy Motor Oar (Scotland) (jrder, 
1905, & amending orders, with regard 
to heavy motor cars, the effect of wnlch 
was to fix a speed of 20 miles on hour 
for motor cars exceeding 3 tons in 
weight. A motor driver was charged 
in the Sheriff Ot. upon a complaint 
which sot forth that over a distance of 

7 miles on a public highway he " did 
drive a motor oar, viz., a motor 
omnibus, at a speed exceeding 20 
miles per hour, viz., about 27 miles 
per hour, contrary to the Motor Oar 
Act, 1903, s. 9." The weight of the 
omnibus uuladen exceeded 3 tons. 
None of the Statutory Orders were 
libelled in the complaint. The sheriff 
having repelled an objection that 
sect. 9 did not apply to the omnibus. 
Sc having oonvioted the accused: — 
Held : the complaint as laid was 
irrelevant, in respect that the pro- 
visions ot sect. 9 of the 1003 Aot 



VoL XLIL— Street and Aerial Traffic. Caaea 180a— 188b. 


180a. Liability lor damage to bridges — ^Locomotive 
Act, 1861 (c. 70), s. 7— To what bridges 
applicable — County bridge.] — Held : above 
sect, does not apply to a county bridge. — 
B. V. Kitchener (1873), L. R. 2 0. 0. R. 88 ; 
48 L. J. M. 0. 9 ; 29 L. T. 097 ; 38 J. P. 134 ; 
22 W. B. 134 ; 12 Cox. O. C. 522, C. C. B, 

Annotations : — Retd. R. v. Dorflct Inhabitants (1881), 45 
L. T. 308 ; Sharpness New Docks & Gloucester & 
BirmingTham Navigation Co. v, Worcester Corpn., A.»0. v. 
Sharpness Now Docks & Oloucester & Birmingham Navlga* 
tion OOm [1918] 1 K. B, 422. 

186* Add. Annotation : — Apld. Deniiis v. Leonard 
(1929), 141 L. T. 94. 

185a. Steam tractor.] — O aepbntbr v. Fox, 

No. 232a, post. 

185b. Petrol-driven tractor.] — An ** Austin ” 

petrol-driven tractor was driven on a public 
highway. Upon an information under Loco- 
motives on Highways Act, 1896 (c. 36), s. 7, 
for breach of Motor Cars (Use & Construction) 
Order, 1904, Article II., clause 3, the justices 
held that the vehicle in question was not 
a motor car within the meaning of that order 
& Act, stating that the tractor type of vehicle 
was never contemx)lated when the order of 
1904 was made : — Held : that the tractor 
was such a motor car. — Dennis v. Leonard 
(1929), 141 L. T. 94 ; 28 Cox, C. C. 621, D. C. 

186. Add. Citations :--‘tl929] A. C. 354 ; 98 

J. Ch. 198 ; 140 1;. T. 624 ; 93 J. P. 146 ; 
27 L. G. R. 261. 

188a. Trade licence — Some other or further use 
— What amounts to.] — By Art. D of reg. 29 
of Part II. of Road Vehicles (Registration & 
Licensing) Regulations, 1924, S. R. & O., 
1924, No. 1462 : “ (1) A general trade 


licence snaU not be used upon any vehicle 
other than a vehicle which is in the possession 
of the holder of such licence in the coarse of 
his business as a manufacturer or repairer 
of or dealer in mechanically propelled 
vehicles. (2) A general trade licence shall 
not at any time be used upon a vehicle which 
is being used for the conveyance of 
passengers for profit or reward. . . . (4) Sub- 
ject to the provisions of paras. (1) & (2) of 
this article a vehicle may be used upon a 
public road under a general trade licence for 
any purpose connected with the business as 
a manufacturer or repairer of or dealer in 
mechanically propelled vehicles of the holder 
of such licence, & so long as such vehicle is 
bond fide being used for such purpose the 
holder of the licence shall not by reason only 
that some other or further use is being made 
of the vehicle be deemed to commit a breach 
of these regulations ” ; — Held : the words 
“ some other or further use ” are limited to a 
use by the holder of the licence, & do not 
cover the delivery, for reward, by an intend- 
ing purchaser of a motor vehicle of his own 
goods to his customers during a demonstra- 
tion run. — ^Westover Garage, Ltd. v. 
Deacon (1931), 146 L. T. 367 ; 95 J. P. 165 ; 
47 T. L. R. 509 ; 29 L. G. R. 474 ; 29 Cox, 
C. C. 327, D. 0. 

I. Driver’s licence — Applicant suffering from 
speclffed disability — Refusal of licence — 
Whether applicant entitled to appeal.] — The 

Ct. of Appeal, reversing a decision of the 
Div. Ot., granted a rule nisi for a mandamus 
to justices to hear an appeal from a licensing 
authority under Road Traffic Act, 1930 


applied only to motor vehicles under 
3 tons In weight ; to make It relevant 
it was neoes-sary to libel the Statutory 
Orders which made vehicles exceeding 
3 tons in weight subject to a speed 
limit. — D urnion V. Paterson, [1930] 
S. C. (J.) 12.— SCOT, 

g ii, TFheiher notice of 

prosecution necessary .] — Two poUco 
otflC/Crs, who had det-ected a .heavy 
motor car travelling in excess of the 
speed limit of twenty miles an hour, 
overtook & stopped the car, & one of 
them thereupon Informed the driver 
that he had been travelling at a speed 
exceeding twenty niiles on hour, & 
that his speed was twenty -six miles an 
hour. The driver was subsequently 
prosecuted for an otionce against the 
Order of 1905. In defence he pleaded 
that he had not received the warning 
required by sect. 9 of Motor (>ir Act, 
1903 : — Held ; a proseoxition for a 
contravention of the Order of 1905 is 
not a prosecution for an oifeni?© under 
sect. 9 of Motor Cor Act, 1903 ; &, 
accordingly, the warning or notice 
required by that sect. Is not a con- 
dition precedent to conviction for a 
contravention of the Order. — Taylor 
V. Horn, [1929] S. C. (J.) lll.—SCOT. 

g iii. Evidence of — Speedo- 

meter.}-— The driver of a motor chara- 
banc was convicted of exceeding the 
speed limit of twenty miles an hour. 
The only evidence was that of two 

g oUce officers, who followed the ohora- 
ano along the street, travellii^ In a 
motor cyme combination fitted with 
a recently tested speedometer. They 
deponed that, for a distance of 300 
yards, their motor cycle kept 20 
yards behind the charabanc, & that, 
during t^ distance, the si>eedometer 
registered a speed of twenty -six miles 
per hour. An objection to the sum- 
clenoy of the evidence, on the. ground 
that the method of registering the 


speed of the charabanc was unreliable, 
repelled ; & conviction sustained. — 
Taylor v. Horn, [1929] S. C. (J.) 111. 
—SCOT. 

PART V, SECT. 3, SUB SECT. 1. 

8b, Validity of bye-law.] — The tax 
imposed by Winnipeg Bye-law No. 
14,415 on motor vehicles used in the 
city Is a “ fee or charge ** within the pro- 
hibition In Highway Traffic Act, 1930, 
s. 107 (r). — W innipeg City 17. CJRESCKjrr 
Creamery Co., P934] 1 W. W. R. 
228 ; 41 Man. L, R. 504.— CAN. 

sd, .] — ^Validity of bye-laws 

regulating scales of fares. Sc prohibiting 
owners from allowing drivers to work 
more than sixty hours a week, & 
requiring them to take out motor 
vehicle liability insurance policy. — 
lie Winnipeg Bye-law No. 14,272 
(1932), 60 O. C. O. 385 ; 41 Man. L. R. 
448.— CAN. 

te, .] — A bye-law made by the 

Police Oomrs. reducing taxi faros held 
nugatory in view of tho power given 
to tho city of Hamilton by Hamilton 
Street Railway Co. Act, 1927. — ^R. 
(Perrin) v. altobelli (1934), 62 
Can, 0. C. 266.— CAN. 

PART V. SECT. B, SUB-SECT. 2. 

188b i. Driver^s licence — Drivinff car 
while disQtuilified — In place to which 
pvblic have access.}— The driver of a 
motor vehicle was oonvictod of an 
ofCence under sect. 7 (4) of Road Traffic 
Act, 1930, on the grcnud that, while 
disqualified for holding a driving 
licence, he had driven a vehicle on a 
road forming the access from a public 
highway to a farm. The road in 
question was part of the farm Sc led 
only to the faj*mhouse. where it 
terminated. It had no other houses 
on it, & It was not maintained by any 
public authority but by the faiTU 
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tenant in terms of his lease. There 
was no gate at tho ontranoe to it, Sc 
no intimation that it was not open to 
the public : & except at times in 

summer, when the farmer placed a 
pole across it to jjrevent the straying 
of cattle, there was no obstacle to 
prevent the public having access to 
it. The road was used by the public 
as an access to tho farm. Sc members 
of tho paibllc not having business there 
also frequently walked on it. They 
had, on several occasions, been tui*ned 
off by the farmer when there were 
growing crops in the adjoining fields : — 
Held, : the road was a road to which tho 
public had access within Hoad Traffic 
Act. 1930, 8. 121 a).— H arribon v. 
Hill, [1932] S, 0. (J.) 13,— SCOT. 

a (p. 868) i. Officer driving car 

owned by Crown .} — A provision of a 
provincial Act which prohibits tho 
driving of a motor car by any one, 
other than the owner of the vehicle 
holding a certificate of registration, 
unless he, the driver. Is a duly licensed 
chauffeur or the holder of a permit to 
operate, cannot be applied to the 
driving of a motor car by a member of 
His Majesty’s Permanent Forces where 
the oar is ovmod by His Majesty In the 
right of the Dominion Sc is being used 
by said driver in the discharge of his 
military duties.— R, v. Awbiwon. 
[1930] 2 W. W, R. 695 : 54 C5an. O. 0. 
321 ; 39 Man. L. R. 84,— CAN. 

a (p. 808) il. .] — Ontario 

Highway Traffic Act, R. S. 0., 1927 
8, 66, which requires an operator's 
licence, does not apply to a member of 
His Majesty's Permanent Forces In the 
Dominion while he ia driving a mot< r 
vehicle the property of His Majeavy 
in the right of the Dominion while on 
military or public duty Sc in obedience 
to the order of a superior officer. The 
Crown, not being expressly mentioned 
in Ontario Highway Trafflo Act, Is not 
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(c. 43 )» 8* 5» but held, when the rule came on 
for argument, that as appct. suffered from a 
specihed disability whicn he admitted in his 
declaration which compelled the licensing 
authority to refuse the licence the rule must 
be discharged. — B. v, CujtfBERLAND JUSTICBS, 
Ex p, Hepwobth (1931), 146 L. T. 6 ; 96 
jr. P. 206 ; 47 T, L. R. 610 ; 30 L. G. B. 1 ; 
29 Cox, 0. 0. 374, 0. A. 

188c. Disqualification lor Indefinite period.] — 

B. V. Fowxer, JNo. 254c, ante, 

192. Add, Citation : — 28 Cox, C. 0, 498. 

199a. Speedometer — Whether oorrohoration 

necessary. ]-~'Besp. was charged with driving a 
motor car on a road in a built-up area at a 
speed greater than 30 miles per hour. Applt., 
a. police inspector gave evidence that he 
followod resp.’s car in another car for a dis- 
tance of about a mile & a half Sc that the 
insi^ector’s speedometer showed that the 
speed of his car varied between 35 & 42 mUes 
an hour. A police officer also gave evidence 
that he tested the speedometer on applt. ’s 
car that it was correct. No evidence was 
tendered by or on behalf of rasp., who sub- 
mitted that there was no corroboration of 
applt. ’s evidence as required by Road 
Traffic Act, 1934 (o. 50), s. 2. Applt. con- 
tended iliat the evidence was sufficient as it 
was coupled with the evidence of the a/ccuracy I 
of the speedometer. Without ruling upon the 
submissions made by the jjarties, the justices 
dismissed the chargti, “ being of opinion that 
in cases of this kind it is not desirable that i 
the evidence of a police officer checking a ‘ 
person's speed from the speedometer in his 
own car should be accepted unless corro- 
borated by another witness present at the 
time”; — Held: (1) although resp.’s sub- 
mission was incorrect in point of law, the 
justices were wrong in laying down what 
purT>oj'ted to be a new rule of law of universal 
a-piuication, as there was no rule of law re- 


^ q^uiring corroboration in the circumstances of 
the case ; (2) as, but for the justices* decision, 
resp. might have desired to call evidence by 
way of answer, the proper course was to remit 
the case back to the justices to hear & deter- 
mine it according to law. — R ubsell v, 
Beksdey, [1937] 1 All B. R. 627 ; 53 T. L. R. 
298 ; 81 Sol. Jo. 99, D. C. 

20S. Add, Annotation: — Consd. Milner v, Allen 
(1933), 97 J. P. 111. 

207a. Motor coaeh — Schedule necessitating exces- 
sive speed — ^Liability of employer for aiding 6c 
abetting.] — Reaps, owned a motor coach 
which was a heavy motor car fitted with 
pneumatic tyres, & was restricted under 
Heavy Motor Oar Order, 1904, to a maximum 
speed limit of twelve miles per hour. The 
vehicle was driven by a servant of the reaps, 
between L. & P. Besps. advertised times of 
departure Sc arrival which necessitated an 
average speed of eighteen miles per hour 
without allowing for stops. While driving 
the coach at thirty-five miles per hour on 
one of the scheduled journeys, reaps.* servant 
was stopped by the police, Sc the resps. 
were summoned for counselling, procuring, 
aiding Sc abetting the commission of the 
offence ; — Held : resps. ought to have been 
convicted of counselling Sc procuring. — 
Newman v, Ovekinoton, Harius Sc Ash, 
Ltd. (1928), 93 J, P. 46 ; 27 L. G. R. 86, D. C. 

210* Add, Annotation: — Rtfd. R. v. Surrey Justices, 
Exp, Witherick (1931), 146 L. T. 164. 

216. Add, AnnotaUon : — Consd. R. v, Surrey 
Justices, Ex p, Witherick, [1932] 1 K. B. 
460. 

217. Add. Annotation : — ^Consd. R. v. Surrey Jus- 
tices, Ex p, Witherick, [1932] 1 K, B. 460. 

222a. Under Road Traffic Act, 1930 (c. 43) — 
** Driving without due care Sc attention or 
without reasonable consideration ** — Separate 
offences.] — ^Applt. was convicted before jus- 


boimd thereby. — R. v, Khudk«, [1934] 
O. II. 44 ; 1 D. L, R. 251 ; 61 C. C. C. 
3.— CAN. 

d i. .1 — Bullock v. Han- 

sen, [1928] 2 W. W. B. 528 ; 87 Man. 
L. B. 450.~-CAN. 


d ih ~ .] — By Highway 

TrafBo Act, R. S. O.. 1927, 8. 66, the 
result of driving without a licence la 
liability to a fine; the mUlcenBed 
driver does not become an outlaw on 
the road. In a proper case, therefore. 

of 


he may recover damages tn respeci^ 
negligent driving by another party 
DOWNET ». HTSLOP, [1930] 4 t). h. 
578 ; 65 O. h, B. 648.— CAN. * 


f 1. Person ** using ,**] — Cook- 

StTBW e. Goedon, [1928J S. O. (J.) 87. — 
SCOT. 


m i. .1— The fact 

that a person drives a vehicle on a 
highway without carrying the number 
plates required by statute does not 
preclude him from recovering damages 
for injuries sustained as the restilt of 
the negligence of the driver of another 
vehicle. — S eymoub v, Akrowsmitb, 
[1931] 8 W. W. B. 561.— -CAN. 


n (p. 869) i. — ^ New tar usimo 
wutnher plates of old oar.]— Although 
under Venidies Act, 1 924, o. 43, where a 
registered oar has been dlspoi^ of Sc 
another one obtained the number plates 
on tbo former are to be used on thelattor 
. oar, the new car must first be raftered 
before the owner is entitled to drive it 
on public highways with the old plates 


on It. — Buira: v, Boufpard, [19281 8 
W. W. B. 219.— CAN. 

o (p. 869) i. Meaning of learn- 

ing .] — person Is bond fide learning 
to drive a motor car •* if the relation 
of pupil Sc teacher in fact exists, even 
altnough he is receiving instruction 
after he has completely leamt.the art 
of driving Sc guiding a motor oar. 
When a pupil is being bond fide taught 
matters pertaining to the safe oon&ol 
of a motor car on a highway he comes 
within the Act. — ^H udd v. Wheon, 
U929] y. L. R. 132; [1929] Argus 
L. R. 138|— AUS. 


PART V. SECT. Z, SUB-SECT, 4.— 
A. (a). 

d i, SMdsnee of speed — Speedo- 
meter .] — ^Instruments such as, & in* 
eluding, speedo-meters, may be pre- 
sumed to function accurately, unless 
the ocmtmj is shown, — Pxtebson e. 
Homes, [1927] 8. A S. B. 419.— AUS. 


g I. Wrongful admiss/ion of 

eonstoibWs notes,] — ^where, on a prose- 
cution tor exceeding the speed limit, 
the special magistrate, who stated 


that he believed the police evidenoo, 
wrongly admits as evidence notes 
taken by the police constables. Sc said 
in his judjgsnent that the police evidehoe 
was supported hy notes taken at the 
time t^Mmd : as It ^ could not be' 
inferred that the conviction would 
have been made had the notes been 
exduded, the conviction must be set 
adde.-^P»LH^ V. Homes, [19281 S. A, 
S, B. 105* — ^AUS. 
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k I. .1 — B. V. Knott 

(Alta.), [1929] 1 D. L. R. 773 ; 1 

W. W. R. 804: 51 Can. Grim. Cas. 189. 
—CAN. 

sr. Mentor fire engine — Whether exempt 
from reguloHms,] — The fact that a 
motor vehicle operated by a fire 
department is answering a fire alarm 
does not exempt its driver from the 
obligations of the^Motor Vehicle Act, 
even though it has the right of way. — 
Lawton v, Winnipbq Sc Intehubban 
SEEvrcJBS, Ltd. J19281 4 D. L. B. 887 ; 
[19281 3 W. W. B. 354 ; 37 Man. L. R. 
468.— CAN. 

•V. What constitutes weed limit — 
ErecHon of notice board. 1— A speed 
limit of fifteen miles per hour is not 
constituted by the erection of a single 
notice hoard on which the figure *' 15 
appears without any indication of the 
limits within which the restriction is 
to apply. — Wallace v, Dubban In- 
spection OP Police, [19311 N. L. B. 
282.— S. AP. 

•w. Motor Vehicle Jet, 1935, s. 63— 
Whether affecting dvu Ucddlily.h-- 
Sect. 63 of Motor Vehicle Act, 1935. 
is a penal sect. Sc docs not alfect oiyU 
Ji&biUty. — M cDeumid v, Bowen (No. 
1), [19371 2 W. W. B. 347.— CAN. 


PART V. SECT. 8, SUB-SECT, 4.— 
A. (b). 

810 li. — — Speed of eof— 
of egntfOl.] — B. V, PUEAND, 




VOL tHOL’—Stmi and Aerial XtafBio. Caeea 2SSI»—WIL 


inlowaation wMob. charged him 
With anving a motor vehicle on a road “ with- 
out due care & attention or without reasonable 
consideration for other persons nwing the road 
12 of Boad Traffic Act, 
1930 ; — Held: the section created two 

separate offences ^ the conviction was bad 
applt. having been charged 
with those two offences in the altemative." — 
JUSTICBS, Ex p. WlTHERlOK, 

[1082] 1 K. B. 460 ; 101 L. J. K. B. 203 ; 146 
h 5 219 ; 48 T. L. R. 67 ; 

75 Sol. Jo. 853 ; 29 L. G. R. 067 ; 29 Oox, 
0. 0. 414, D. 0. 

Annotation /—Consd. R. v, Wilmot (1933), 97 J. P. 149. 


222b. •* Driving recklessly or In a manner 

dangerous to the public — Separate offences.] 
— R. V. Mills (1932), 173 L. T. Jo. 67 
(Quarter Sessions). 


.]— ^Applt. was convicted on 

a ooimt of an indictment in the following 
terms : “ Statement of offence. Driving 

motor vehicle in a maimer dangerous to the 
public, contrary to sect. 11 (1) of the Road 
Traffic Act, 1930 (c. 43). Particulars of 
offence. Charles Wilmot ... on a certain 
road ... in the coimty of Lincoln, drove 
a motor car recklessly, or at a speed or in a 
manner which was dangerous to the public, 
having regard to all the circumstances of the 
case, including the nature, condition use 
of the road, & the amount of traffic which 
was actually at the time, or which might 
reasonably have been expected to be, on the 
said road.** Applt. was re]^resented by 
counsel at the trial, but no objection to the 
validity of the cotmt was taken until after 
verdict : — Held : the point with regard to 
the validity of the count was one which under 
the old practice could have been taken on 
a writ of error &, although it had not been 
taken at the trial, the ct. were bound to 
allow it to be raised on appeal. As the 
count charged several offences in the alter- 
native, ii was bad for duplicity, & the con- 
viction must be quashed. — R. v. Wilmot 
( 1933), 149 L. T. 407 ; 97 J. P. 149 ; 49 
T. L. R. 427 ; 77 Sol. Jo. 372 ; 31 L. G. R. 
189 ; 24 Or. App. Rep. 63 ; 29 Cox, C. O. 
652, C. C. A. 

222d. “ Driving in a manner dangerous to the 

public — Charge reduced to ** driving without 
due care dc attention — Jurisdiction of Jus- 
tices.] — When a person is charged with 
driving a motor car in a manner ^ngerous 
to the public contrary to sect. 11 of Road 
Traffic Act, 1930 (c. 43), the justices have 
no jurisdiction, without the consent of the 
accused, to reduce the charge to one of driving 
without due care & attention tmder sect. 12 
of the Act.~B. V. Sottthampton Justices, 


Ex p. Tweedik (1982), 102 L. L K. B. 11 ; 
147 L. T. 630 ; 96 J. P. 391 ; 48 T. L. R. 
636 ; 76 Sol. Jo. 645 ; 30 L. G. R. 410 ; 
20 Oox, C. 0. 666, D. 0. 

Validity of conviction — ^Acquittal 

on charge of manslaughter in same Indict- 
ment.] — ^Applt. was charged on an indict- 
ment containing two coimts : (1) man- 

slaughter of a man who was knocked down 
& killed, by applt.’s motor lorry ; (2) driving 
the lorry in a manner dangerous to the public, 
contrary to Road Traffic Act, 1930 (c. 43), 
B. 11. The jury acquitted applt, of man- 
slaughter, but convicted him of dangerous 
driving. On a submission that this verdict 
was bad, in that the mem rea required for 
the two officers was identical, & that it was 
therefore impossible for the jury to negative 
that mem rea on the first count, & to find 
it proved on the second, MaoKinnoiJ, J., 
overruled the submission, & upheld the con- 
viction. He sentenced applt. to one month's 
imprisonment in the second division, but 
admitted him to bail, & granted a certificate 
that the case was fit for appeal : — Held : 
the conviction was right. Bach coimt in an 
indictment is a sepaiate indictment, since 
applt. on an indictment for manslaughter 
could not have been convicted of dangerous 
driving, he could not have pleaded autrefois 
, acquit if the charge of dangerous driving had 
been tried separately. It is, however, in 
the opinion of the ct., undesirable that a 
charge of dangerous driving should be made 
a count in an indictment for manslaughter. 
Where the prosecution desire to prefer both 
charges they ought to do so in two separate 
indictments. — ^B. v. Stringer, [1933] 1 K. B. 
704 ; 102 L. J. K. B. 206 ; 148 L. T. 503 ; 
97 J. P. 99 ; 49 T. L. R. 189 ; 77 Sol. Jo. 
65 ; 31 L. G. R. 84 ; 24 Cr. App. Rep. 30 ; 
29 Cox, 0. 0. 606, 0. C. A. 

Annotation : — ^Re£d. R. v, Carr (1934), 24 O. App. Caa. 199. 


222f. Negligence not amounting to 

manslaughter.] — Where a perKSon is indicted 
for manslaughter for having, while driving a 
motor car, unlawfully killed a man, the judge, 
in directing the jury, should in the first 
instance tell them that the facts must be 
such that in their opinion the negligence of the 
accused went beyond a mere mattcjr of com- 
pensation between subjects & showed such 
a disregard for the life safety of others as 
to amount to a crime against the State & 
conduct deserving i)unishment ; he should 
then oxiilain that such degree of negligence 
is not necessarily the same as that which is 
required for the offence of dangerous driving ; 
& further he should indicate the conditions 
under which they iriay acejuit the accused of 
manslaughter & convict him of dangerous 
driving. A direction that all the jury have 


I. Under Road Traffic Act, 
1980 (c. i^y^aindor of chargee against 
two drivers in one complaini ,] — ^A com- 
plaint ohai«rIng two motor drivora 
with having contravened sect. 12 (1) 
of Road Traffic Act, 1930, set forth 
that they had each driven a motor 
vehicle without due car© 8c at^ntion 
& without reasonable oonsldoratlon for 
other persons using the road, & bad 
respeottvety caused each of the ychlclos 
to collide with & damage the other 
Hm : it WAS competent to ohariM the 
two drivers in the one 
MAigsBwsoK e* RamsaV, C1380] S. 0. 


(J.) 6,— SOOT. 

sx. JUrivino recklessly dt failure to 
4^00.]— Aooused was charged on an 
indictment whloh set forth that, while 
on a public road Sc under the Inffuence 
of intoxicating Uquor so as to be 
incapable of driving a cor, ho drove a 
car In a reckless manner &: at an exces- 
sive speed into a motor bicycle on 
which there was a pillion passen^r ; 
that although aware of the aeoiaent 
he failed to stop, 8c that in consequenoe 
of the collision he Injured the driver 
of the bioyole 8c kOled the passenger. 
Objeotlon was taken that it was in^ 
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oomnetent to Inoorporato In the indJot- 
meat averments of Intoxication Sc 
failure to stop, matters whioh might 
each have been charged as a separate 
Sc independent statutory offence : — 
Held : the averments objected to 
formed part of the riicumstances sur- 
rounding the crime charged, Sc mlgl t 
oast a light upon the culpability 
accused with regard to that crime Sc* 
further, they gave accused notice of 
the case which he would have tc 
meet. — BUM. APVooAtn v* Txnytv, 
tlKSei S. O. <J.> 8.— SOOT. 
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to consider is whether death was caused by 
dangerous driving within sect. 11 of Boad 
Traffic Act, 1930 (c. 43), Sc no more, is a 
misdirection. — ^Andrews t?. Dibectob of 
PuBUc Prosecutions, [1937] A. 0. 576; 
[1937] 2 All JS. li. 662 ; 106 L, J. K. B. 370 ; 
101 3 . P. 386 ; 63 T. L. R. 663 ; 81 Sol. Jo. 
497 ; 20 Or. App. Rep. 34 ; 3.6 L. Q, R. 429 ; 
m(h nom , R. v , Andrews, 156 lu T. 464 ; 30 
Cox, O. C. 676, H. L. 

222g. On charge of manslaughter.] 

— ^Applt. was indicted at the Central Criminal 
Ct., charged with manslaughter. By Road 
Traffic Act, 1934, s. 34, it is enacted that, 
on an indictment of manslaughter in con- 
nection with the driving of a motor vehicle, 
the jury can bring in a verdict of driving to 
the public danger under Road Traffic Act, 
1930 (c. 43), 8. 11. The accused was driving 
his car along a road on a dark night when he 
collided from behind with a young woman, 
causing her injuries from which she died. 
The accused did not know that he had struck 
anybody at all. He was driving at a speed 
of about 20 miles per hour with side lights 
only. In his summing up to the jury, the 
judge referred to the opinion that if a person 
by 1‘eckless driving kills another the proper 
verdict is a verdict of manslaughter. “ I 
appreliend,’^ he continued, that what 
Parliament intended [by Road liVaffic Act, 
1930 (c. 43), s. 11] was this, that there might 
be cases where a man was driving a motor 
car in a dangerous manner, & then had the 
misfortime to kill somebody, where never- 
theless a jury might think, either having 
regard to the age of the accused or for some 
reason or other, there were circumstances 
which would justify the jury in returning a 
less serious verdict ; — Held : the direction 
to the jury in the summing up was adequate 
& correct,— R. v. Leach, [1937] 1 All E. R. 
319, 0. C. A. 

222h. & driving while disqualified — 

Charges tried together.] — R. v. Pomeroy 
(1935), 80 Sol. Jo. 94 ; 25 Cr. App. Rep. 147, 
O. C. A. 

222J. What amounts to.]— To constitute 

the offence of dangerous driving of a motor 
vehicle under sect. 11 (1) of Road Traffic 
Act, 1930 (c. 48), it is unnecessary that actual 
danger to any member of the public should 
be proved. It is sufficient if it be shown that 
there was potential danger, as, for instance, 
to traffic which might reasonably be expected 
to be on the road. — Kingman v. Seager 
(1937), 157 L. T. 636 ; 101 J. P. 643 ; 81 Sol. 
Jo. 903 ; 8vb nom, Kingham v, Seager, 64 
T. L. R. 50, D. C. 

222k. Driving under influence of drink-“*-In 

** public place ’’ — ^Field to whicli public 
admitted.] — ^A field to which the public are 
admitted is ** a public place ” within 
sect. 16 (1) of above Act. — R. v. Ooixinson 
( 1931), 75 Sol. Jo. 491 ; 28 Or. App. Rep. 
49, 0. 0. A. 

2221. — ^ — Ambiguous verdict.] — B. v. 


Hawkbs (1031), 76 Sol. Jo. 247 ; 22 Or. App. 
Bep. 172, O. O. A. 

222m. Form of indictment.] — (1) An 

indictment for the offence of driving a motor 
vehicle when imder the influence of drink, 
contrary to Boad Traffic Act, 1930 (c. 43), 
8. 16 (1) (b), should avoid the use of the word 
** drunk.** 

(2) A char^ of the above offence should 
not be tried together with a charge of man- 
slaughter, even though counsel for the defence 
consent to such a course being taken. — B. v. 
Carr (1934), 24 Cr. App. Bep. 109, 0. C. A. 

222n. Joinder of count for manslaughter.] 

— B. V. Carr, No. 222m, ante. 

222o. Failure to give hand^signal of intention to 
stop.] — ^Applt. Sc resp. were defts. in an action 
for damages for personal injuries caused by 
negligence. Applt. had suddenly & violently 
applied her brakes wliile driving her motor 
car in a stream of traffic. She gave no signal 
by hand of her intention to stop, but her car 
was fitted with a stop-light which was 
automatically operated when the brakes were 
applied. A car travelling immediately be- 
hind her was unable to pull up in time, & 
collided slightly with applt. *s car. Resp.’s 
car, the last one in the stream of traffic, was 
also unable to pull up, Sc collided violently 
with the car in front. Pltf. was a passenger 
in resj).*s car, Sc suffered severe injury. At 
the trial, the judge found that applt. had 
been negligent, in that she stopped too 
suddenly Sc failed to give any warning by 
hand-signal. Resp. was also found to have 
been negligent, in that he failed to apply his 
brakes sufficiently f ;0 stop, but instead first 
pulled out to his off side in an endeavour to 
overtake. Immediately after judgment had 
been delivered, an application was made to 
the judge to apportion the blame between two 
defts. in accordance with the provisions of 
Law .Reform (Married Women Sc Tort- 
feasor) Act, 1936 (c, 30). The judge 

a]>portioned the blame, two-thirds to applt. 
Sc one-third to resp.: — Held f (1) such an 
application was within the terms of Law 
Reform (Married Women Sc Tortfeasors) Act, 
1935 (c. 30), s. 6 (2), & the judge therefore 
had jurisdiction to make an apportionment ; 
(2) such an apportionment was a matter of 
discretion for the judge. Sc would not be dis- 
turbed by the Ct. of Appeal unless it could 
be shown that the judge had acted upon a 
wrong xjrinciple in law ; (3) a stop-light 

automatically operated by the brakes of a 
motor car does not give sufficient warning of 
the intention of a driver to slow down or to 
stop. A hand-signal should also be given. 
It is no defence to an allegation of negligence 
for a driver to contend that he has done 
everything Suggested in the Highway Code, 
which is merely a code of suggested be- 
haviour on the road, & is not binding as a 
statutory regulation. — C rgston v. Vaughan, 
[1937] 4 All E. R. 249 ; 54 T. L. R. 64 ; 81 
Sol. Jo. 882, C. A. 

Add. Annotation Apld. Qough v. Rees 
(1920), 46 T. L. R. 103. 


PART V. SECT. 3, SUB-SECT. 4.— 
A. (0). 

by ^ HJihway VrSfflo 

(o. 251), 8S. 3 (1), 41 (1), arifits even in 
absexice of negUcpeaoe; the failure to 


have a tail llfi^t bumiug & visible on a 
motor vehicle In accordance with 
8. 9 (1) is a violation of the Act, if a 
cauBe of a oolUeion resulting in damages, 
may involve civil UahiUty under 
e. 41 (1), even though the light was 
burning until shomy before the 
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VoL 3QiII.— Street and Aerial Traffic* Cases 882a— 


282a. Leaving car so as to obstruct highway — ^To 
what vehicles applicable — Steam tractor.] — 

HeZd; (1) Motor Oars (Use & Oonstruction) 
Order, 1904, Article IV., clause 2, does not 
^PPiy to a steam tractor weighing 13 tons 
unladen, which while being driven on the high* 
way caused an obstruction, inasmuch as it 
is not a motor car ; (2) although the above 
tractor was in motion, being driven along the 
highway at the time of the commission of the 
offence, it was ** standing ** thereon within 
the meaning of Article IV., clause 2, — 
OARPENTEii V, Fox, [1929] 2 K. B. 468 ; 96 
L. J. K. B. 779 ; 142 L. T. 234 ; 93 J. P. 239 ; 
46 T. L. R. 671 *, 27 L. G. R. 601 ; 29 Cox, 
a C. 42, D. C. 

232b. What amounts to standing.] — 

Cabpenter V. Pox, No. '232a, ante. 

282c. Obstruction of ** road *’ — ^Whether footway 
included.] — The word “ road as used in 
Road Traffic Act, 1930 (c. 43), & in the Motor 
Vehicles (Construction & Use) Reflations, 
1931, includes the footway as w^ as the 
carriageway, & therefore : — Held : a person 
who left a motor car standing on the footway 
ought to have been convicted of allowing it 
to stand on the “ road ** so as to cause un- 
necessary obstruction thereof. — ^Bryakt v. 
Matix (1932), 347 L. T. 499; 96 J. P. 383 ; 
48 T. L. R. 624 ; 76 Sol. Jo. 577 ; 30 L. G. R. 
405 ; 29 Cox, C. C. 645, D. C. 

Duties in case of accident.] — See Road 
Traffic Act, 1930 (c. 43), s. 22. 

232d. Refusal to give name & address — 

Accident reported to police — Not compliance 
with Act.] — The failure of the driver of a 
motor vehicle, who has been concerned in 
an accident, to comply with Road Traffic 
Act, 1930 (c. 43), s. 22 (1 ), by giving his name 
& address to any peraon having reasonable 
grounds for requiring him to do so, is not 
excused by a subsequent compliance with 
sect. 22 (2), which requires the driver to 
report the accident to the police if he has 
not given his name & address to any such 
person. — Dawson v. Winter (1932), 149 
L T. 18 ; 49 T. L. R, 128 ; 77 Sol. Jo. 29 ; 
31 L. G. R. 298 ; 29 Cox, C. C. 633, D. O. 


232e. Excessive load — In relation to speed — Heavy 
motor car.] — Road Traffic Act, 1930 (c. 43), 
s. 2 (1) (d), defines a class of vehicles to be 
known as heavy motor cars, & by para. 2 (d) 
of Sched. I., a maximum speed of 16 miles 
an hour is prescribed for heavy motor cars 
if all the wheels are not fitted with pneumatic 
tyres but are fitted with soft or ehistic tyres. 
By Reg. 38 of Motor Vehicles (Construction 
& Use) Regulations, 1931, a heavy motor 
car is required to have its maximum speed 
painted on it. By Reg, 59 of those Regula- 
tions the sum of the weights transmitt^ to 
the road surface by all four wheels of a 
heavy motor car is not to exceed 12 tons. 
By Reg. 10 of Motor Vehicles (Oonstruction 
& Use) (Amendment) Provisional Regula- 
tions, 1931, Reg. 59 is altered by the addition 
of the following proviso : ** Provided that 
in the case of a heavy motor car with four 
wheels & propelled by steam . . . the sum 
of the weights transmitted to the road sur- 
face by all the wheels of such heavy motor 
car may equal, but shall not exceed ... 14 
tons, provided t^t its maximum speed with 
or without a trailer does not exceed 12 miles 
per hour ” :^Held : this proviso did not 
allow a vehicle whose maximum speed, as 
allowed by the Sched. to the Act, & painted 
on the vehicle, was 16 miles an hour, to carry 
a load between 12 & 14 tons if it reduced its 
actual speed on that journey to 12 miles an 
hour ; & on proof of the facts that 16 miles 
an hour was painted on the vehicle, &; that 
the load exceeded 12 tons, the justices were 
entitled to convict of an offence against 
Reg. 59 without any evidence that the speed 
in fact exceeded 12 miles an hour. — ^Prit- 
chard V. Dyke (1933), 149 L. T. 493 ; 97 
J. P. 179 ; 49 T. L. R. 473 ; 31 L. G. R. 
301 ; 30 Cox, C. 0. 1, D. 0. 

2321. — Effect of gradient between front & rear 

wheels when weight measured.] — ^An in- 
formation was i)referrcd against the owners 
of a four-wheeled heavy motor vehicle for 
permitting it to be used in such a manner 
that the sum of tlio weights transmitted to the 
road surface by the two xear wheels in line 
transversely exceeded 8 tons, contrary to 


PART V. SECT. 3. SUB-SECT, 4.— 
A. (e). 

232d i. I)idv to report accide7ii-~-Na7^ 
tS? address to othfr paHv,]—'Held : 
where a motor vehicle has oollidea 
with another vehicle & the driver of the 
motor vehicle has prlvoii Ws *iame & 
address to the driver of the other 
vehicle, he is under no duty thereafter 
to report the accident to the pollce.-- 
Adair V. Fleming, [1932] S. 0. (J.) 
51.— SCOT. 

232d ii. JJuty to Whore a 

driver of a motor voliicle which had, 
to the knowledge of the jlri'^cr, been 
involved in an ac(5ld(^nt, did not wtop 
his vehicle until about 
the impact : -r-Held : on.tho facta, the 
driver had not complied with the 

to Jtw irnp.«ed 

driver’s object to rctoi-ulng to tbe place 
of an accident is not an 
any offence created by sect. 
may be relevant to rv93«f 

penalty— JABMAN^r. Wa3.su, Cl93ej 

k A. S. R. 25.— AUS. 

2S2d ili ,1 — Sect, 52 of Road 

Traffic Act. 1934. 

to stop for snoh a period J® 

reasonable to enable tbe questions 


be put if thero is anybody in tht^ 
vicinity who desires to put tlanii. — 
Noblbt V . Condon, [1935] S. A. 8. R. 
329.- AUS. 


232j i. Commercial vehicles — Per- 
muted hours for drivers — Constructive 
driving. i — A co. carrying on business 
as carriers between L. & G. were 
charged with contraventions of Road 
Traffic Act, 1930, s. 19 (1) (ii.), & were 
convicted. In a stated case, it 
appeared that the sheriff -substitute, in 
computing driving periods, had taken 
into account {inier alia) time during 
which diivers of the co/s vobicles 
were waiting in the G. depot of the co., 
subject to be called upon at any time 
to do work. It was mamiaiiiod against 
the co. that such periods of waiting, 
not being periods of rest within Road 
& Rail Traffic Act. 1933, h. 31 (1), had 
heeii properly token into account as 
periods of conatructive driving : — 
HeM: (1) 1933 Act. e. 31 (1). had no 
appllc-ation, in respect that it dealt 
solely with tbe calculation of minimum 
periods of rest under J93U Act, 
s. 19 (J) (Hi.). Sc did not affect the 
(calculation of maximum periods of 
driving under sect, 19 (1) (ii.). which 
was the subhead on whicli alone the 
present comjdaint was based ; (2) the 
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dr*iverH of the co.’s vehicles w^hlle 
waiting in the depot w'ore not con- 
structively driving within 1930 Act, 
s. 19 <2) (5) ; (3) the sheriff-substitute 
had misdiwictea liimaolf in diking such 
])t*rJodw of waiting into o,ccount in his 
computation of driving iwriods,-- 
Jesneii & Sons v. Waugh, 119361 
S. C. (,T.) 4 7. -SCOT. 

q i. Charge of having cart efr** 

control of automobile ** while under the 
influ£nce of liquor '* — No offence.} — R. 
V. Oeullette (1931), 55 Can. 0, C. 
389.— CAN. 


V. Lett (Alta.). [1929] 4 D. L. R. 982 ; 
3 W. W. R. 345 : affg.. [19291 4 
D. L. R. 814; 8 W. W. R. 170.— 
CAN. 


»v. Drunkenness — Alternative 
offences — ValidUy of conviclimi.} — 
Held f a Ending by a magistrate that 
deft, while* intoxicated was in charge 
of a motor vehicle did not Justify a 
conviction for driving while intoxloatei’ , 
08 s. 285 <4) of the (Mminal Code deals 
with two alternative offenoes. — R, v. 
Higgins. (1929J 1 D. L. Ii. 269 ; 50 
Oan. CWm, Cos. 381 ; 63 0. L. R, 101. 
-—CAN. 


8X. Accused at wheel of disabled 



Obmb tSSl-^BiSSk. Emum iiq) Empire Digest Su^ieuemt, 


the Motor Vehiclee (Ooaetruction Use) 
Regulations, 1931, reg, 59. 1?hore was a 
camber of the road at the place where the 
weights were measured, ^ in consequence of 
the use of the weighii^ instruments the rear 
wheels were at the time when the weights 
were recorded lifted slightly from the ground. 
The justices dismissed the information on the 
ground that there should be no unevenness 
of sm'face or gradient between the places 
whore the front wheels &; the rear wheels 
stood, & that no evidence had been given 
of this fact. They also held there was no 
evidence that the defts. “ permitted the 
offence; — Held: the Motor Vehicles (Con- 
struction & Use) Regulations, 1931, reg. 59, 
in its imiversal language, makes no exception 
with regard to the place at which or the 
gradient on which the weight is to be ascer- 
tained ; defts., in accepting the load to be 
carried, permitted the user of the vehicle 
contrary to the regulation. — ^P bossbk t?. 
RiCHiNGS, [1936] 2 AU E. B. 1627; 155 
L. T. 284 ; 100 J, P. 300 ; 62 T. L. B. 077 ; 
80 Sol. Jo. 794 ; 84 L.' G. R. 456; 30 Cox 
C. C. 467, D. 0. 

232g. To what vehicles applicable — Date of 

registration.] — certain four-wheeled motor 
vehicle fitted with pneumatic tyres was 
stopped & found to weigh, with its contents, 
13 tons. Tlie owners were charged witli 
having unlawfully caused or permitted the 
use of a vehicle which did not comply with 
the Motor Vehicles (Construction & Use) 
Regulations, 1931, reg. 59. The vehicle had 
been registered under the Roads Act, 1920, 
in Sept. 1931. The justices dismissed the 
information, holding that reg. 59 did not 
apply to the vehicle as it was registei-ed “ on 
or after Jan. 1, 1933 ” within the Motor 
Vehicles (Construction & Use) (Amendment) 
Provisional Regulations, 1931, reg. 10 (ii). 
The informant appealed ; — Held : the Motor 
Vehicles (Construction & Use) (Amendment) 
Provisional Regulations, 1931, reg. 10 (ii) 
applies only to a veliicle which is registered 
for the first time on or after Jan, 1, 1932, 
& the justices should have found that the 
offence charged had been pr<^ved. — ^Mackin- 


V. Pbatb, [1936] 2 AU E. E. 240 ; SO 

Bol. Jo. 887, D. a 

232h. Indivisible load of exceptional length.] — 

Applt. used on the road a motor-drawn tx'aUer 
loaded with five fir trees, securely fixed, which 
projected over the back of the trajuer for 
32 ft. He was convicted at petty sessions 
for using a trailer in such a condition that 
danger Was likely to be caused, in breach of 
the Motor Vehicles (Construction & Use) 
Regulations, 1931, regs. 62, 85. He appealed 
to quarter sessions on the ground that reg. 51 

* provides that a trailer may exceed 22 ft. 
m length if constructed & normally used for 
the conveyance of indivisible loads of ex- 
ceptional length. This appeal was dismissed ; 
— Held : there was evidence on which the 
justices could flhd that the distribution of the 
load was dangerous to persons on the trailer 
or on the highway, & therefore the proviso in 
reg. 61 did not protect the user of the vehicle. 
—Cripps V. Cooper, [1936] 2 All E. R. 48, 
D. C. 

232J. Commercial vehicles — Permitted hours for 
drivers— Road Traffic Act, 1930 (c. 43), s. 19.J 

— ^During a period of twenty-four hours, the 
driver of a motor lorry constructed to caiTy 
goods other than the effects of passengers 
worked for a number of periods which in the 
aggregate amounted to more than eleven 
houi*s, but were each separated by an interval 
of at least half -an-hour : — Held : offences 
against sect. 39 (1) of the Act had been 
conunitted by the driver & by his em- 
ployers. — Cook v. Alpred Plumpton, Ltd., 
Cook v. Henderson (1935), 163 L. T. 462; 
99 J. P. 308 ; 61 T. L. R. 513 ; 79 Sol. Jo. 
504 ; 24 Ry. & Can. Cas. 237 ; 30 Cox, C. 0. 
270 ; 33 L. G. R. 363, D. C. 

232k. Evidence— Admissibility of 

record kept by driver.] — In a prosecution of 
resps. for permitting the driver of a motor 
vehicle belonging to tliem oonstruci)ed t;o 
carry goods, to drive on one day for con- 
tinuous x>oriods amounting in the aggregate 
to more than 11 hours contrary to Road 
Traffic Act, 1930 ((j. 43), s. 19, the only 
evidence tendered in sxipi)ort of the informa- 
tion was the “ current record ” of hours 


ear being torwed.} — Accused, while In- 
toxicated, woe in control of the steer- 
ing wheel of a motor oar, which, having 
become disabled at night on a main 
highway owing to the choking of the 
gasoline pipe, was being towed at the 
end of a rope by a seirioe motor truck 
, which he had hired. The steeling 
apparatus was In order. He was 
charged with having ** under his care 
or control a mot-or vehicle while he was 
lutoxiented/' contrary to sect. 285 U) 
of Criminal Code. The magistrate, 
holding himself hound by R, v. Biggins, 
63 O. li. K. 101, dismissed the charge. 
On appeal by the Crown by way of a 
stated case : — BeXd t the magistrate 
was not right in holding that the accused 
could not be convicted, on said facts, 
of said offence. The order of dismissal 
was set aside k. the oase remitted to 
the magistrate. — R, c, Hbkby, [1934J 
1 W. W. R. 234 ; 8 D. L. E. 51 : 61 
0. C. 0. 207 ; 41 Man. L. B. 545,— 
CAN. 


sy. Form of proeeedinggA — The 

oflonco of driving a oar while inUixi- 
catod may be dealt with summafwy or 
by Indictment, — R. r. Fanning, 110341 
3 D. Ii. R. 72^ 9 M, P. R. 376; 63 Can. 
G. 0.377 ; 5 P. L, J. (Con.) 1.— CAN. 


BZ. Leaving car wiihowt brakes set — 
In drive. 1 — ^The driver of a motor 
vehicle was convicted of having near 
a road quitted his vehicle without 
having set the brakes so as effectually 
to prevent two at least of the wheels 
from revolving. The driver had left 
his vehicle In the drive at the side of 
his house. Sc it had run down the drive, 
through the grate at the end of the drive, 
which was open. Sc on to the public 
road, where it ran Into Sc damaged 
the wan Sc railing in front of another 
house. The pubUo had no right to use 
the drive. Sc tradesmen Sc others 
seeking access to the house gener^ly 
used a path leading from another gate : 
— Beld : the Sheriff -Substitute was 
entitled to convict, per the Lord 
Justice Clerk 3c Lord Anderson on the 
ground that the drive was a road in the 
sense of the Act, Sc per Lord Murray 
on the ground that, on the assumption 
that the drive was not a road, the 
vehicle had been moving on the public 
road with its brakes not set. 
per the Lord Justice Clerk, that the 
offenoe mteht he committed although 
the vehicle was not on a road. — 
DAvmeoN «. Adair, il9B4] 8. a (J.) 
37,— SOOT. 


so* Taking car wii/amt conserd of 
owner.] — ^J, was charged under sect. 
r)26A of Crimes Act With taking & 
using a certain motor oar without the 
consent of the owner. The facts dis- 
closed that J. had the consont of the 
owner to take Sc use the car up to a 
certain time. He used the car after 
the expiration of the said time. Sc was 
convicted under this section by 
the magistrate : — Beld : inasmuch as 
deft, bad the consent of the owner to 
take Sc use the car during a certain 
period, the subsequent unlawful use 
was not suffloient to constitute an 
offencje under this scot . — Ee Turnsudi.. 
Bx p. Johnstone (1935), 52 N. S. 
W. W. N. 194.— AUS. 


•g. Dafy to rermin at scene of 
accident — Validitu/ of Ac#.]— Sub - 
sect. (7) of sect. 60 of Motor Vehicle 
Act, 1935, which iim>ose8 a penalty 
up<m the driver of a motor vehicle 
who, having caused damage or injury, 
fails to remain at of return to the scene 
of the a(*.oident, is vUra vires, since the 
same subject In the same aspect is 
covered by sect. 285 (2> of the Crinfinal 
€lode.— R. V. Salt, (19873 1 W. W, R. 
785.— CAN, 
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worked kejrt by resps.’ driver as required by 
Road & Rad Traffic Act, 1933 (c. 63), s. 16 
Meld i inasmuch as the “ current record 
was one whwjh the statute required to be kept 
j kept accurately it was properly 

admissible in evidence against resps. though 
they^ naturally delegate the actual manual 
keepmg of it to tlieir drivers, or other ser- 
vants.— Bjtcee v. W. H. Clench (1930), Ltd., 
1 All E. li. 449 ; 154 L. T. 428 ; 100 
X P. 191 ; 52 T. L. R. 300 ; 80 Sol. Jo, 266 ; 
34 L. G. R. 187 ; 24 Ry. & Can. Tr. Cas. 
118 ; 30 Cox, C. (L 364, D. C. 


2321. Driver acting In breach of 

orders — \yhether a defence.] — On the prose- 
cution of an eniployer for ])crinitting liis 
driver to drive fqr more than eleven lAom*s 
in iMX*nty-four it is no defence that the driver 
act.ed in contravention of liis master’s ordei's. 
— SiDcuH Building Estates, Ltd. v. Hidery 
{1936), 21 Ky. Can. Tr. Oas. 164. 


232m. Driver not resting. ) — Where 

a driver, by liis own wish, <fe not at the orders 
of his employers, chose to spend part of the 
hours allowed for rest in returning home by 
trjiiri from the place where his period of 
driving ended : — Held : no offence was com- 
mitted by the (Tuployers, their duty under 
Road Traffic Act, 1930 (c. 43), s. 19, being 
to allow 10 hours “ for ” rest, not to insist on 
10 hours “ of ” T'cst-. If the driver chose to 
employ part of the time allowed for rest in 
some other w«ay the employers were not con- 
cerned.— H eer l\ EAIBCX.DtTGH (T. M.) 
Sons, Ltd. (1937), 156 L. T. 238 ; 101 J. P. 
157 : 53 L. H . 315 ; 81 Sol. Jo. 180 ; 35 
L. O. R. 113 ; 25 Ry. <fc Can. Tr, Cas. 129 ; 
30 Cox, 0. C. 651, I). C. 


2d2n. Failure to keep records — Whether 

mens rea necessary.] — A guilty intention is 
not a necfissary ingredient in the offence of 


282p. — — Time for making records.}— Regula- 
tion 7 (2) of Goods Vehicles (Keeping of 
Records) Relations, 1935, provides that 
each item or information requirM by the 
appropriate form shall be made in the Record 
as soon as the particular to be recorded is 
ascertained. A driver entei^ed an item of 
information before the particular to be 
recorded was ascertained : — Held : his em- 
ployers ought to be convicted of the offence 
of failing to cause current records to be kept 
under the Road & Rail Traffic Act, 1933 
(c. 53), s. 16 (1). — Kelson v. Coventry 
Swaging Co., Ltd. (1936), 25 Ry, Sc Can. 
Tr. Cas. 68. 

232q. Goods vehicle — What is — Sound-recording 
van.] — The (U'ivor t>f a sound-recording van 
drove it at more than 36 m.p.h. on a road 
where the speed of priv’^atc n:\otor cai*s was 
not restricted. The apparatus fitted in the 
van was an essentially permanent fixture 
within Road Tratffc Act, 1930 (c. 43), 
s. 2 (4) (6). The driver was convicted of 
an offence under sect. 10 (1), the ct. holding 
that the car was a goods vehicle within 
Sched. I., para. 2. The driver appealed, 
subniitting that, the car was a prival^e car, 
as it was taxed as a private, car Sc the 
apparatus was not a loa d within secit. 2 (4 ) (6 ) : 
— Held : the cai* was a goods vehicle, for the 
apparatus was a burden within Sched. I,, 
para. 2. — Burmingham v. Lindbell, [1930] 
2 All K. R. 169 ; 80 Sol. Jo. 307, I). C. 

232r« — -- Utility car. ) -Resj). was charged 

with having unlawfully driven a Ford utility 
car, fitted witfi pneumatic tyres Sc constructed 
or adapted for the conNoyance of goods or 
burden, on a public highway at a speed 
greater tlian 30 miles per hour (being the 
speed specified in the Road 3’raOic Act, 1934 
(c. 50), Sched. I., as the maximum speed for 
such a vehicle), contrary to sect. 2 of that 


failing to comply with the provisions of Road 
Sc RaU Traffic Act, 1933 (c. 58), a. 16, Sc the 
Regulations made therc^under as to the 
keeping of records of houi's of work, journeys 
Sc the greatest weight of goods carried at 
any one time. — Cox & Sons, Ltd. v. Sidery 
(1935), 24 Ry. Sc Can. Tr. Cas. 69. 

Annotatim Beer v. W. H. Olencli (1930) Lt4„ 

[1936J 1 All E. a. 449. 

232o. — Exemption —Business of agricul- 

ture.] — The hfddtu’ of a licence to use an 
authorised vehicle under Road Sc Rail 
Traffic Act, 1933 (c. 53), was cliarged with 
having failed to cause to he kept a current 
record in respect of the period during which a 
driver in his employ was driving sutdi vehicle, 
contrary to Goods Vehicles (Keeping of 
Records) Regulations, 1935. The dnver was 
charged with having failed to keep such a 
record. Tlie i*egulations specially exempt 
the driver & owner of a vcliicle used in the 
business of agriculture from the duty of 
keeping or causing to bo kept such repords. 
The vehicle in question was loaded with 
agricultural implements & furniture in order 
that they might be moved from one farm to 
another i—JareZd ; the vehicle was bei^ 
used in the business of agriculture, & the 
offences charged had not been committed. 
Flatman V. IV)OLE, Flatman Oat^, 
[19371 1 All E. R. 495 ; 26 By. & Can. Tr. 
Oas. 142. ‘ 


Act. The justices dismissed the charge, hold- 
ing that tlie vehicle was a car Sc not a van, 
that it had not been proved that the vtducle 
was a goods vehicle within the meaning of the 
sched., & that the vehicle w^as constructed 
Solely for the carriage of jiassengers <fe their 
effects. The justices w^ere also of opinion 
that the act of lifting out Gio rear seat of the 
vehicle was not an adaptation of the vehicle 
for use for the conveyance of goods, Sc that 
it had not been proved that the sides of the 
vehicle had been boarded uj) for the purpose 
of facilitating the conveyance of goods : — 
Held : although the vehicle was also d(*signed 
to carry, not solely but in part, passengers & 
their effects, it was nevertheless a vehicle 
constructed or adapted for use for tlie con- 
veyance of goods or burden within the mean- 
ing of the section of the Act of 1934, Sc the 
offence charged was therefore proved. — 
Hubbard v. Messenger, [1937] 4 All E. R. 
18; 167L.T.612; 3 01 .7. 533; 54T.L.R, 

1 ; 81 Sol. Jb. b46, D. C. 

232s. — — ‘ Goods vehicle adapted to carry 

passengers.] — Fry v. Bevan (1937), 81 Sol. 
Jo. 60, 1). 0. 

232t, Exemption from Regulations. ] — ^tlNio^r 

Cartage Co., Ltd. v. Hkamon, EGGLiirroN v, 
Heajhon, No. 232v, poet. 

232v. User of trailer— Validity of Regulations.] — 

Applts. were charged with unlawfully per- 
mitting a motor tractor, with trailer attached, 
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to be driven on the road without a person, in 
addition to the driver of the vehicle, for the 
purpose of attending the trailer, contrary to 
Koad Traffic Act, 1930 (c. 43), s. 17, & the 
regulations made thereunder. The Motor 
Vehicles (Construction & Use) Kegulations, 
1933, reg. 77, provides that : “ The require- 
ments of Koad Traffic Act, 19*30 (c. 43), a. 17, 
witli regard to the employment of drivers &> 
attendants shall not apply .,,(<;) where a 
' motor tractor is drawing — (i) any closed 
trailer specially constructed & used for the 
conveyfince of meat between docks rail- 
way' stations, or between wholesale markets & 
docks or railway stations.” Although it was 
generally used for the conveyance of meat/ 
between docks railway stations or between 
wholesale markets docks or railway 
stations, for which purpose it had been 
special!^ constructed, <m the date of the 
alleged offence the trailer was loaded with, 
& was being used for the conveyance of 
tiles. Applt. contended that, by reason of 
reg. 77, no offence had been committed, & 
that, alternatively, in so far as that regulation 
puri)orted to refer to the user of a trailer, it 
was ultra vires: — Held: (1) Motor Vehicles 
((Construction & Use) Regulations, 1931, 
reg. 77; was within the powers conferred upon 
the Minister of Transport by Boad Traffic 
Act, 1 930 (c. 43) ; (2 ) as the trailer was at the 
material time carrying tiles & not meat, it 
was not within the exemption in reg. 77 (c) (i), 
4c an offence had been committed against 
Hoad Traffic Act, 1930 (c. 43), s. 17. — IJnion 
Oaiitage Co., Ltd. v. Heamon ; Eggleton | 
V. Heamon, [1937] 1 All E. li. 638 ; 26 By. 
& Can. Tr. Cas. 137. 

245a. Service of notice of prosecution — When 
excused.] — (1) In the proviso to Road Traffic 
Act, 1930 (c. 43), s. 21, the expression “ the 
ct.” refers to the judge & not the jury, & 

** reasonable diligence ” means “ reason- 
able diligence on tbe part of the officer in 
cliarge oi the case.” 

(2) Wliere the police have ascertained the 
name & address of the registered owner of 
the vehicle in time for a notice to be served 
on or sent to him within fourteen days of 
the commission of the offence, although they 
have not been able to ascertain the name of 
the driver, & they have not served such 
notice on the owner, the proviso cannot apply, 
if none of the alternative conditions pre- 
cedent to conviction provided in sect. 21 
has been complied with, the failure so to 
comply is a bar to the conviction of the 
driver. — B. v. Bolkis (1932), 148 L. T. 358 ; 
97 J. P. 10 ; 49 T. L. R. 128 ; 77 Sol. Jo. 
13 ; 24 Cr. App. Rep. 19 ; 31 L. G. R. 32 ; 
29 Oox, C. a 678, 0. C. A. 

245b. Sufficiency of notice.] — Within fourteen 

days after the commission of an alleged 
offence under the Boad Traffic Act, 1930 
(c. 43), a notice was sent to the offender, who 
had iK>t been warned at the time of the 
alleged offence, stating that ” you have been 
reported for the que&ion of prosecution to 
be considered in respect of your having driven 
a motor car in a manner dangerous to the 
public.” Then followed particulars of the 
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day, hour, locality, & circumstances. The 
offender was summoned for driving without 
duo csi'e & attention at that time Sn place, 
& he contended that tho notice was bad in 
that (a) it was not a notice of intended pro- 
secution, but only a notice that the question 
of prosecution was being considered, & 
(b) he was prosecuted for a different offence 
from that specified : — Held : the notice was 
good. It sufficiently specified “ the nature 
of the offence,” & driving to the danger 
of the public ” was not a term of art referable 
only to Road Traffic Act, 1930 (c. 43), s. II. 
The accused had no right to complaia that 
he was prosecuted for a less serious offence 
than was specified. Nor need a prosecution 
be irrevocably decided on before the notice 
is sent. — Mieneb v. Allen, [1933] 1 K, B. 
698 ; 102 L. J. K. B. 395 ; 149 li. T. 16 ; 
97 J. P. Ill ; 49 T. L. R. 240 ; 77 Sol. Jo. 
83 ; 31 L. G. R. 161 ; 29 Cox, C. 0. 629, 
D. C. 

245c. .] — ^Percival v. Ball, [1937] 

W. N. 106, D. C. 

949. Add. Annotation : — Apld. Williams v, Russell 
(1933), 149 L. T. 190. 

250. Add. Annotation : — ^Apld. Williams v. Russell 
(1933), 149 L. T. 190. 

250a. Secondary evidence of policy — ^Notice 

to produce not given.] — On a charge of using 
a motor vehicle without there being in force 
a policy of insm'ance complying with Part II. 
of Road Traffic Act, 1030 (c. 43), a police 
officer was about to give evidence of the 
contents of a certificate of insurance pro- 
duced by deft, at the time when the vehicle 
was stopped, but objection was taken on 
behalf of the deft, that, as no notice to pro- 
duce had been given, secondary evidence of 
the contents of the document was inadmis- 
sible. The justices upheld the objection : — 
Held : the evidence should have been ad- 
mitted. 

Semhle : {per Talbot, J.) the onus of 
proving the possession of the policy was on 
the deft. — Williams v. Kussbix (1933), 149 
L. T. 190 ; 97 J. P. 132 ; 49 T. L. R, 315 ; 
77 Sol. Jo. 198 ; 31 L. G. R. 182 ; 29 Cox, 
C. C. 640, D. 0. 

254a. Failure to inform accused of right to 

trial by Jury..] — R. v. Leicester JJ., Hx p. 
Walker, Mters v. Walker (1936), 80 Sol. 
Jo. 54, D. C. 

254b. Conviction — Failure to endorse licence 

as required.] — v. Leicester, JJ., Ex p. 
Walker, Myers v. Walker (1936), 80 Sol. 
Jo. 64, D. C. 

254c, Excessive sentence — Previous offences.] 

• — ^Applt. was convicted of driving a motor 
vehicle while imder the influence of drink 
was sentenced to six months^ imprisonment 
in the second division & disqualification 
from holding a licence for an indefinite period. 
Applt. had been convicted on two previous 
occasions for driving without duo care 
attention. Applt. appealed against. the sen- 
tence : — Held: (1) the offences of careless 
driving &; of driving while under the influence 
of drh^ are of a similar character, &; the ct. 
which convicted applt, was entitled to take 


PART V. SE<?T. 8, SUB-SECT. 4,— B. 

•w. Motor Vehicles Act — Pena2 proHsims^JMbiUty of owner.] — B. v. Doylx (1988), 50 Oan. Orim. CBs. 883.-— CAN. 
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in^ cox^id^ratioxx the two previous offenoes 
Wiien it imposed the sentence. There were no 
grotinds f (.ir reducing the sentence of imprison- 
ment ; (2) the ct. had no power to disqualify 
for an indefinite period.— R. v. Fowler, [1937] 


2 AU E. R. 380 ; 167 L. T. 658; 101 J, P. 
244 ; 53 T. L. R. 649 ; 81 Sol. Jo. 422 ; 26 
Cr. App. Rep. 80 ; 35 L. G. R. 265, C. C. A. 
254d. — Disqualification for indefinite period.] — 
R. 1 ?. Fowler, No. 254c, ante. 


PART V* SECT. 3, SUB-SECT, 6. 

N. 8, V. W. N, 38.-~AUS; ' 

ftl. Meamtng of in^aection of high- 
! a rieht-anfirled bend 
^ ^ “ Intersection 

36 (1) ot 

VebiolM Act* 1924 (c. 42), which pro- 
vides that a person operating a motor 
or other vehicle shall at the inter- 
Bwtion of highways keep to the right 
of the interseotlon of such highwavs 
when turning to the right, & pass to 
the loft of sn^ intersection when 
tuimlng to the l^t^—CiAi^ i?. Hbthbr- 
TON, [1930J 1 W. W. R. 1 65 ; 1 D. L. R. 
964 ; 24 S. L. R. 276. 0. A.—UAJL 

■m, .] — A private road is not a 

** highway within Vehicles Act. 1924 
(o. 42), Sc the point at which such a 
road opens on to a highway is, there- 
fore, not an intersection of highways 
within the meaning of sect. 36 (2) of 
said Act.— CopBJLAND V, Roberts. 

^ 3 D. L. R. 

460 ; 24 S. L. R. 224.-^AN. 

q (p. 8^) i. O—R. o. 

Toronto Transportation Commis- 
sion (Ont.) (1929), 52 (3an. Orim. Cas. 
413. — CAN. 

q (p. 878) ii. Onus of 

proof,] — Held: under s. 42 of High- 
way Traffic Act the onus of proof that 
the loss or damage did not arise through 
the negligence or Improper conduct of 
the driver or owner of the motor 
vehicle was upon defts. — Ross v. 
Cray <3oaoh Links. Ltd., [19291 3 

U. L. R. 841 ; 64 0. L. R. 178,— CAN. 

JWJcf of 

Htbhwav Tra^ Amendment Act, 1929, 
«. 9.1 — The effect of above sect, repeal- 
ing Highway Traffic Act, R. S. O.. 
1927, a. 41, is to reduce the responsi- 
bility of the owner of a motor veblolo 
to that at common law. — Tudhope v, 
Henderson, Henderson v, Tudhope, 
[1930] 3 B. L, R. 245 ; 65 O. L. R. 
238.— CAN. 

^ q (p. 878) iv. .j — ^Motor 

Venic^ Act, R. 8. B. O., 1924, does not 
add to the civil Uahility at common law 
of an owner of a motor vehicle who has 
entrusted it to another person through 
whose negligence in operating it a 
third person is Injured. — Rupp v, 
SUTHBRI.AND Sc Moss, [19311 1 D. L, R, 
851 : [1930] 3 W. W, R, 544 ; 43 
B. O. R. 218.— CAN. 


^ q (p. 878) V. While 

deft. H. was negotiating with the local 
agent of deft. oo. for the purchase of a 
motor oar its wholesale salesman 
aiTlved in the course of one of his 
rogular trips, Sc it was arranged that 
H. Sc the local agent would go on with 
him 80 that H. oould get practioe in 
driving such a car. Before starting, 
the wholesale salesman met pltf.^s 
husband Sc agreed to the latter's 
^quest to be taken along with them. 
They started on the trip with H. at the 
wheel Sc had gone lees than a mUe 
when the oar overturned, Sc pltf.'s 
h^band was thrown ont Sc Iriiled. 
The looal agent testified that H. was 
to his knowledge an incompetent 
driver, at least of a oar of the type in 
question, & that he, the agent, had 
informed the wholesale representative 
that H. was an ** erratic " driver. H. 
had been driving a car with two-wheel 
brakes for about two years, but had 
bot driven one with four-wheel brakes, 
wMch the oar in question had. The 
judge found tdtat no negligenoe had 


J.S. 


been established s^inst either deft. 
On appeal, the ct. found that the 
accident was caused by H.*b incom- 
petence to handle a oar of such, to him, 
a new Sc different type ; Sc both defts., 
the CO. & H., were liable. — Kerr v. 
Haug Motors, Ltd. (No.. 2), [1931] 1 
D. L. R. 962 ; [1930] 3 W. W. R. 470; 
39 Man. L. R. 238.— CAN. 

q (p. 878) Vi. .] — ^Martel 

V. Chartier. [1935] 1 W. W, R. 305; 
43 Man .L. R. 64.— CAN. 

q (p. 878) vll. .1— Wood v. 

Freeman (1935), 5 F. L. J. (Can.) 21. — 

GAN. 

q (p. 878) vlil. Under 

soct. 71a of Vehicles Sc Highway 
Traffic Act, 1 924^ the owner of a motor 
car which with his consent, express or 
implied, is being used by his employee, 
is liable for damage caused by the 
negligence of the employee In driving 
it, even though the consent was a 
limited one Sc the driver was exceeding 
It when the damage was sustained. 
Thus, where the owner's consent was 
expressly restricted to the use of the 
car on the owner's farm 8c the employee 
was driving outside the farm when the 
accident occurred the owner was held 
liable. — Lyon Sc Lyon v. Noble 
Farms, Ltd., [1935] 3 W. W. R. 682 ; 
[1936] 1 D. L. R. 153.— CAN. 

q (p. 878)ix. Defenceof con^ 

tributory neoligence.] — Poole Sc Thomi"- 
SON fj. MoNally. [19341 8. 0. R. 717 ; 
[19361 1 D, L. R. 161.— CAN. 


q (p. 878) X. .] — ^Under 

the enactment as to onus dealt with in 
Poole <S? Thompson, Ltd. v. McNally, 
[1934] S. O. R. 717, s. 6r> (1) of the 
Prince Edward Island Highway Traffic 
Act, in substance the same. In tho 
pertinent respects, as that now in 
question, standing by itself, deft, may 
acquit himself of the onus cast upon 
him, by establishing that pltf.'s negli- 
gence materially contributed to the 
mishap, & that he could not, in the 
result, by tho exercise of reasonable 
care, have avoided the consequences 
of that negligenoe ; or that the imsohiel 
was directly caused by the negligence 
of pltf. as well as that of himself co- 
operating together. The enactment 
does not itself appear to aim at altor- 
ing the substantive rules of common 
law touching tho effect of contributory 
uegligeuco ; its purpose seems to bo to 
change the law as to the burden of 
l)roof. It would seem that deft, had 
shown that, in tho situation whic;h 
confrontod him. he had nut failed in 
that standard of care, skill & judgment 
which can fairly Sc properly be re- 
quired of tho driver of a motor vehicle. 
. . . The standards to be applied are 
not stnndards of perfection {per 
Duff, C.J.). — ^McMillan v . IMmaiiAY, 
ri935J S. O. H. 572 ; 4 D. L. R, 660 ; 
3 W. W. R. 117; 5 F. L. J. (Can.) 
211. - CAN. 

q (p, 878) xf. T-Jr: 

The onus cast on a motorist by sect. (>0 
of Vehicles Sc Highway Traffic Act, 
1924, can be discharged " by establish- 
ing that pltt's negligence materially 
contributed to the mishap, & that bo 
oould not, in the result, by the exercise 
of reasonable care, have avoided the 
oonseemenoes of that negligence; or 
that the mischief was directly caused 
by the negligence of pltf. m well af 
that of himself co-operating tog^her. 
— ADAMS Sc Adams v, Betts, 
[1936] 3 W. W. R. 642 ; I 

B. L. R, 183 ; 5 F. L. J. (Can.) 227.— 
QAN. 

q (p. 878) xll. 


In an action resulting from the col- 
liFdon of a motor vehicle with a pedes- 
trian who was crossing an intersection : 
—Held : neither the driver nor pltf., 
the pedosl>rian, saw tho otluu & that, 
both i>ai‘tieH were negligent in not 
keeping a look out, &, following 
Murray v. McMillan [1935] S. O. R. 
572, notwithstandinir the statutory 
onus on the driver, pltf.'s contributory 
negligeiH'e preventca her fr<*m rccovor- 
lug : a city bye-law as t.o tbo right of 
way of a pedestrian at an intersection 
diti not relieve her of the duty of taking 
ordinary care. "Shan ah an I'oole 
Feet Trust Co., Ltd. (No. 2), [1936] 
2 W. W. R. 540,— CAN. 


q (p. 878) xiii. Injury to 

passenger. | — The liability thereunder of 
an. owner is not restricted to the case 
of a i>erson injured on a highway but 
ajjplies also to injuries sustained by a 
paHsenger iu t he oJTonding motor cnr. — • 
Smith v, DrewryV, Ltj>. & Stephen- 
son, fl937] 1 W. W. U. 107.— CAN. 

q (p. 878) xiv. .] — Under 

Nova Scotia Motor Vehicles Act, 1932, 
the onus is upon the owner to show that 
a person operating a car was not acting 
as liis servant (»r agent. This is a 
((uestitui of fact for tlu; Jury. — ^Pat- 
terson V. Fatouh, [1936] 3 I). L. R. 
136 ; 10 M. l\ R. 350.— CAN. 


a (p. 878) i. .]— Neuron v. 

Richard (B. C.), [1929) 4 D. L. R. 
1052 ; 2 W. W. R. 153 ; rewsd., [19301 
1 W. W. n. 656 ; 3 D. L. R. 215 ; 38 
Man. L. R. 553.— CAN. 


o(p. 879)1. — Chorba 

V. KIMBBIBL, [19281 3 D. L. R. 718; 
[1928] 2 W. W. R. 386 ; 22 Sask. L. R. 
602.— CAN. 

0 (p. 879) ii. .]— The 

statutory onus does not increase the 
degree of diligence required of the 
owner or driver of a motor vehicle, — 
Stanley v. National Fruit Oo. 
(Sask.), [1929] 3 W. W. R. 522 : [1930] 
2 D. L. R. 106; 24 S. L. R. 137; 
rsvsd., [1931] 1 D. L. R. 806 ; S. C. R. 
60.— CAN. 

c (p. 879) ill. .]— 

Heitner V. Gillstrom (Sask.), [19291 
4 D. L. R. 670 ; 3 W. W. R. 227 ; 
ressd., [1930] 2 W. W, R. 113; 3 
D. L. R. 860 ; 24 S, L. R. 462.— CAN. 

c (p. 879) Iv. .1— 

Marano Sc Marano v. Lett (Alta.), 

[1929] 4 D. L. R. 982 ; 3 W. W. R. 
345 ; affg., 11929] 4 D. L. R. 314 ; 3 

W. W. H. 170.— CAN. 

0 (p. 879) V. .1— 

Yonkeb V. Servant, [1931] 1 W. W, R. 
433 ; 2 L». L. R. 495 ; 25 Alta. L. K. 
247.— CAN. 

0 (p. 879) Vi. .J— 

Under sect. 62 of Manitoba Motor 
Vehicle Act, which provides that when 
any Injury is caused to a person by a 
motor vehicle the onus of proof that 
the injury did not arise through his 
negligenoe shall bo upon the owner 
or (Inver of the motor vehicle, the onm 
of negativing negligence in an action 
for damages so caused remains on deft, 
throughout the proceediugs. Thus, 
although deft, has adduced the evidence 
of cremble witnesses that the accident 
was due to a latent defect in the 
mechanism of the motor vehicle Sc 
pltf. has adduced no evidence to the 
contrary, tho case should not bo with- 
drawn from the jury but should be left 
to them to decide by their verdict 
whether deft, has satisfied the statutory 
onus of proof. — Winnipeg Eleotrio Oo. 
V. GBEL, [1932] A. 0. 690 ; 101 L. J. P. C. 
187 ; 148 L. T. “ 

P. 0.— CAN. 


24 ; 48 T. L. R. 657, 
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Part VII. — Aircraft. 

Carriage by air .] — See Carriage by Air Act, livered to defts. at Baghdad a quantity of 

1932 (c, 36). gold for carriage to London. Between 

260a. Goods— Implied warranty.]— PI tf. de- Baghdad & Tiberias, the caniago was to be 


0 (p, 879) vii. 

Cherniak v. Parsons, [1931J 2 

\V. W. R, 549.— CAN. 

c (p. 879) viU. 

Where In an action for damages for 
injuries caused by a motor car the 
judge, after hearing & weighing the 
whole of the evidence, comes to the 
dohnite conclusion that the accident 
was caused solely by pltf.'s own 
negligence, the onus which sect. 43a 
of Voldcles Act, 1924, places on the 
owner or driver of disproving negligence 
ceasoH to bu a factor in the case. — 
Purcell v. Wallace, [1930] l 
W. W. R. 732 ; 2 D. L. R. 1004 ; 24 
S. L. R. 1004.— CAN. 

0 (p. 879) ix. Jppli- 

caiion of Act in favour of passenger ,] — 
Senible : the onus of negati ving 

negligence which sect. 62 of Motor 
Vehicle Act, 1924, places on the driver 
of a motor car applies, not only in 
favour of pedestrians, but also in 
favour of a passenger In the motor car 
which caused the damage. — H ird v, 
Milne, [1930] 1 W. W. R. 977 ; 3 
D. L. R. 613.— CAN. 

0 (p. 879) X. Injury 

to fruest while car driven by oumer.y^ 
Drew v. Mack, [1931] 4 D. L. R. 393. 
—CAN. 

c (p. 879) xi. .1-- 

Chartrand V, D’Aoust Frenette 
Airro. Ltd., [1933] 4 D. L, R, 813.— 

CAN. 

0 (p. 879) xii. 

CamI'BELL V, IlELT, [1934] 1 D. L. R. 
694 ; 41 Man. L. R. 625,— CAN. 

0 (p. 879) xiii. .]— In 

an action for damages for Injuries 
resulting from the female pltf. coming 
into collision with deft, *8 motor car 
while she was walking across a street 
at an intersection, the cose being one in 
which she did, in a sense, walk into tho 
side of tho car, that is, she involuntarily 
in the moment of danger tlirust for- 
ward her arm against the car with tho 
result that the arm was caught in the 
handle of the oar door : — Held : deft, 
had not satislied tho statutory onus on 
him of showing that the injury was 
not caused by his negligence, &, more- 
over, the evidence proved that his 
negligence actually caused the injury. — 
Dunbar r. Hunter, [1934] 1 W. W, R. 
440 ; 42 Man, L. R. 112.— CAN. 

0 (p. 879) xiv. .]— Kuhmo 

Sc Laakso V. Helbsro, [1931] 4 
D. L. R, 323.— CAN. 

c (p. 879) XV, Collision 

between motor vehicles — Onus on pas- 
senger to prove negligence.] — Sect. 66 (2) 
of Vehicles & Highway Traffic Act, 
1924, is not limited to its appli(}ation 
as between drivers or owners of tbo 
motor vehicles ; &, therefore, in the 
case of an action brought by a pas- 
senger in a motor vehicle for injuries 
sustained In a collision between it & 
another motor vehicle he cannot suo> 
ceed without proving negligencow — 

HAYHUBST V, INNISFAIL MOTORS, LTD., 
(19351 1 W. W. R. 385 ; 2 D. L. R. 
272.— CAN. 

c (p. 879) xvi. .1 — Th(^ onus 

imposed on the driver of a motor by 
socl,. 58 (1) of Highway Trafflo Act, 
1930, does not rtMpjirc him to explain 
the anteeedeid. movements of a person 
struck by the mr if ho proves that he 
was keejang a good lookout that, said 
pej‘son suddenly emerged from some 
lilacM' where he was not visible Sc ran 
In front of the car. — K hionek v. Wal- 
lace, [1937 1 2 W. W. R. 630.— CAN. 


0 (p. 879) xvii. LiabUUy of owner 

for damages caused try third party driving 
his car without permission,] — Pltfs. 
were Injured by a motor car while 
it was being driven by the 17 year 
old son of the owner. The boy, 
who was attending school, lived with 
his father as a member of the house- 
hold Sc was found to have used 
the car at least seven or eight times 
during the two years prior to the 
accident. The car was kept In a yard 
between the father’s house & his store, 
& one of the two oor-keys was either in 
tho house or in the store where it was 
accessible to the son. The trial judge 
accepted the testimony of the father 
that he had never given tho son per- 
mission to use tbo car Sc did not know 
that he had ever driven it. The father 
did not say that he had forbidden tho 
son to drive it : — Held : the father 
could not be heard to say that the car 
had been “ wrongfully taken out of hia 
possession ” within Motor Vehicle Act, 

C. A., 1024 (o. 131), s. 63.— Bobby v, 
CThodiker, [1929] 2 D. L. R. 590 : 1 
VV. W. R. 770 ; 38 Man. L. R. 171 ; 
revg,, 11928] 3 W. W. R. 392.— CAN. 

0 (p. 870)xviii. .] — Nelson 

t\ Dennis (Man,), [1929 J 4 D. L. R. 
282 I 2 W. W. R. 513.— CAN. 

c (p. 879) xix. .1 — Walker 

V. Scorr, Nichol ©. Scon (Man.), 
(19291 3 D. L. R. 647 ; 2 W. W. R. 
92.— CAN. 

c (p. 879) XX. — .] — Boyd v. 

Smith, [19311 1 D. L. li. 729.— CAN. 

0 (p. 879) xxi. .] — Deft., 

the owner of a car, refused to let M, 
have or hire it unless deft. ’a chauHour, 
P. , was taken along to drive It. D uring 
the journey M. got drunk, & insisted 
on driving the car. He was resiaUid 
by P. who, though not actually ejected 
by force, was threatened with a fight 
& gave way. While M. was driving 
on a highway the car struck pltf.’s car 
& damaged it : — Held : the change of 
operators was duo to duress, & brought 
about a situation contrary to deft/s 
express Instructions Sc the bargain 
made with M., Sc, the car being “ in 
the possession of some person other 
than the owner or his chauffeur, with- 
out the owner’s consent,” deft, was not 
liable. — K uhmo Sc Laakbo v. HBLBEiiG, 
[1931] 4 D. L. R. 328 ; O. R. 630.— 
CAN. 

0 (p. 879) xxii. .1— When 

a oar is driven by a third party per- 
mitted to drive by the lessee of the 
car, it is still in the ” possession ” of 
the lessee. Sc the owner is not i>rotected 
as when a motor vehicle is without 
the owner’s consent in the possession 
of some person other than the owner. — 
Thompson v. Boubchier, [1933] 3 

D. L. R. 119; O R. 625.— CAN, 

o (p. 879) xxiii. Where 

a car is lent to A., who lends it to B., 
B. cannot be said to have acquired 
possession of it with the consent 
express or InpUed of tho true owner. — • 
Martel v. Dominion Motors, Ltd., 
[1936] 2 D. L. R. 187.— CAN. 

c (p. 879) xxiv, Crown bound by 

Act — Liability of officer of the Crown 
— lieoklcss driving in execution of duty,] 
— R. V, McLeod, (19301 4 D. L. R. 
226 ; 63 Can. C. O. 292.— CAN. 

0 (p. 879) XXV. Who is ** chauf- 

feur ”1— Chau-tlcur ” in Vehicles Act, 
11. S. S., 1930, s. 2 (1), does not include 
a person employed for the main pur- 
pose of doing work other than driving 
a motor cor but which Incidentally i 
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requires him to drive a oar part of tho 
time ; especially if at the time as to 
which he is charged with driving a 
motor oar without having a chauffeur’s 
licence ho was not driving it on his 
employer’s business but for his own 
purposes. — R. (Armstrong) v, Pres- 
ton. [1931] 3 W. W. R. 605.— CAN. 

0 (p, 879) xxvi. Limitation of 

action .] — A statute limiting the time 
for commencing an action is to bo 
construed retroactively, in the absence 
of words therein showing a contrary 
intention ; especially where the statute 
itself expressly provides that its opera- 
tion is to bo postponed. — B katoe v. 
Douosz & Dorosz, [1932] 2 W. W. R. 
289.— CAN. 

c (p. 879) xxvii. Joint oivnerahip 

of car .] — Gray v. Nord & Nelson, 
Oliver & Cook v. Nord & Nelson, 
II930J 2 W. W. 11. 489; 4 J). L. H. 

182. CAN. 

Bg. Breach of statutory duty by plaintiff 
— Whether defence to action for damages.] 
— The fact that at tho time of a col- 
lision between an automobile & a 
motor cycle, the driver of the motor 
cycle was violating sect. 1 9 a of Motor- 
Vehicle Act, R. S. B. C., 1924, by allow- 
ing a passenger to occupy tho driver’s 
seat, Sc was, therefore, liable to a 
penalty ; — Held : not to deprive driver 
or his passenger, pltf. heroin, of his 
civil rights against the driver of the 
automobile, where such violation in no 
way caused or contributed to the 
accident. — Qamon v. Eastman, [1932] 
2 W. W. R. 622 ; 46 B. C. R. 23.— 
CAN. 

sk. Absence of tail light.] — The duty 
imposed by Highway Traffic Act, 1930, 
8. 13 (1) (a), to carry a lighted lamp on 
tho rear of a vehicle upon a highway 
between sunset Sc sunrise is an abso- 
lute ono. Sc where In an action for 
negligence it is found that the breach 
of said duty was a cause of the acci- 
dent the fact that tho person in chaigo 
of tho car did not know that the light 
was out does not relieve said person, 
or a person whoso agont he was, from 
liability for the consequences of said 
breach. — C onnell v. Ol6EN, [1933] 

1 W. W. R. 654; 3 D. L. R. 419; 
41 Man. L. R. 197.— CAN. 

si. Limitutimi of action — Enlargement 
of time — When granled.y — Sect. 73 (3) 
of Vehicles Act, 1932, which provides 
that a judge may, having regard to 
all the circumstances of the case,” 
enlarge the time allowed by sect. 73 (1) 
for bringing an action to recover 
damages occasioned by a motor vehicle, 
must have been intended to prevent 
lujustioe Sc when it appears that the 
delay in bringing the action was due 
to the mistake of tho intended pltt’s 
solr., that the mistake was bona fide, 
that tho delay was trifling, that prompt 
action was taken as soon as the error 
was discovered. Sc that the other party 
has suffered no injury whioh coimot bo 
compensated by costs, the relief 
should be granted. — L indsay v> 
Heagle, [1935] 2 W. W. R. 373; 

5 F. L. J. (Can.) 86.— CAN. 

sp. Liability of parent for iwgligenee 
of minor — Minor owner of ear.\-~ 
I^’RABERI?. HARJUS & KaUFFMAN, [1937J 

2 W. W. a. 488.— CAN, 

PART vn. 

sa. Aircraft in distress — Right to 
land.] — The aeroplane in question was 
seized by the Customs authorities on 
the ground that It had landed at a 
place other than on airport & for not 
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by aeroplane, & from Tiberias to Brindisi by 
seaplane. The consignment note provided 
that the goods were accepted for carriage 
only at the risk of pltf., & that defts. under- 
took no responsibility for loss, damage, or 
delay caused directly or indirectly during 
the conveyance by aeroplane or otherwise 
in connection therewith. The clause con- 
tinued : “ This refers to all obligations of 
the deftSf either in respect of carriage, storage, 
or other operations in connection with the 
goods/’ The consignment note further 
stated that the defts, were not, & would not 
accept the obligations of, common carriers. 
In an action for damages for loss of the goods 
pltf. alleged that the seaplane had no com- 
partment suitable for the carriage of bullion 
& reasonably fit to resist thieves, that the 
goods were placed in a compaHmcnt not 
fitted with any means of securing them, &> 
that in consequence they were lost. He 
further alleged defts., as common carriers, 
had been guilty of breach of duty, & he relied 
upon non-delivery as evidence of negligence, 
& he set up an implied warranty that the 
goods would be carried only in a tbief- 
rcsistin g conipartra ent . Defts . admitted non- 
deliv'cry, but they denied that they were 
common carri<3rs & that they had been guilty 


^ of negligence. On on order for the trial of 
preliminary issues : — Held : (1) on the terms 
of the consignment note defts. were not 
under the liabilities of common carriers but 
were only bailees & so could be liable only 
for negligence ; (2) there was no implied 

undertaking to provide a bullion room ; & 
(8) the only implied warra.nty was to use 
reasonable care & skill to make the seaplane 
safe for the carriage of pltf.’s goods so far 
as was consistent with the nature of a sea- 
plane, &, the consignment note protected 
defts. from liability for negligence (if any) in 
this respect, though it did not mention 
negligence specifically. — Aslan v . Imperial 
Airways, Ltd. (1933), 149 L. T. 27G ; 49 
T. L. B. 415 ; 77 Sol. Jo. 337 ; 38 Com. Cas. 
227. 

260b. Liability for loss — Bullion.] — 

Aslan r. Imperial Airways, Ltd., No. 260a, 
ante, 

260c. .] — Defts. received bar 

gold valu(‘d at £9,138 for transport from Ijoii- 
don to Paris. Tlie gold w^as removed by 
motor-van to Croydon, wdiere it was placJed 
in tlie strong room of the aerodrome. On tlie 
following morning the door of the strong 
room was found open the gold was missing. 


reporting to a Customs Officer : — 
Held : where the evidence eetabllahes 
that an aeroplane was forced to land on 
account of engine trouble & to avoid a 
crash, she is justlhcd in so doing at 
any place that such landing can be 
safely made 8c for the same reasons 
that a vessel lu distress may enter a 
port for shelter. — P rntz v. K., [1931] 
Ex. C. R. 172.— CAN. 

sb. HeguUtiion of axriaiicm - - 
Whether exclusive power of Dominion 
Legislature.] — See Dependencies. No. 
130g, ante. 

sd. of lieoidalimis .] — 

The foriv(‘fiti(ni for* the llegulation of 
Aerial Navigation, 19Ji), provides that' 
<iardj Contract iiig State is to register 
the aircraft of its own nationals 8c 
accord freed(»m of innocent inissagc to 
the aii*craft of other contracting States, 
wliilst denying jrassage to aircraft, not 
])osHoshiug ’ the nationality of a con- 
tratrting State. It also provides that 
no air(!raft is to be regisl.enul in any 
Stat<i unless it Irelongs wholly to sik'Ii 
nationals. The Kegs, made pursuant, 
to see.t. 4 of Air Navigation Act, 1920, 
departs from the terms of the (Con- 
vention. They contain no prohibit ion 
of aii'craft not possessing t.ho nation- 
ality of a contracting Stat e, & do not 
restrict registrat.ioii to irersons wtio 
have been defined as nationals by any 
Australian Jaw. They fmrport t.o 
empower the Minister to exempt any 
aircraft or i)c*rson from the require- 
ments of the R('.gs., 8c differ from the 
temiB of the (Convention as to ascer- 
taining the fitness of pilots. Tlu; 
Commonwealth of Australia being one 
of the contracting SUtes, Art. 30 of the 
Convention defines State aire.raft as 
military aiierafl. & aircraft exclusively 
employed in the State service. su<‘.h as 
posts, cust(jms & i)oliee aircraft, & 
declares ('.very other aircraft to bo 
private aircraft.. This art. subjects 
to the terms of the Convention all 
State aircraft. (oth(?r than military, 
customs & police aircraft), as weffi as 
private ah'oraft. The individual Aus- 
tralian States not being parties to the 
Convention, the Ilegs. punmrt to allow 
the Govt, of any AustraJian State to 
U8(j aircraft within its State for its 
own purposes, & in exercise of its police 
power, without being subject to tbe 
llegs. field : by reason of these & 


ot her iiiconaist ‘.ncies hetwcj'n the 
t(*rins of the ■ vention the Ihigs., 
the U(!gs. are idered invalid. U. r. 
llriKiKSM, Lx . IlKNiiY (193G), 

C. L. iC GIH ; AigUH L. K. 482 ; 10 
A. L. .J. 33:>. AUS. 

si. Insurance — Flight contrary to 
Government regulations.] — Obat.ski Chi- 
BOUOAMAU Mining Co. a. Aero ixsim- 
ANCE Co., [1932] S. C. K. 540 : 3 
1). L. li. 25t— CAN. 

so. Carriage hy air — Extent of lia> 
bility to passengers d> owners of goods.] 
— Aviation Act, 1918, ** an Act to 
control aviation in New Zealand,’* by 
sect. 3 conferred upon tbe Governor- 
General in Council the power to make 
regulations for a number of purposes 
(inter alia), by sect. 3 (1), para. (/), 
** for the isstio & cancellation of 
licences authorising the use of air- 
craft, & prescribing the ernditions sub- 
ject to which such aircraft may be so 
used. Including conditions as to the 
carriage of passengers & goods,” & 
by sect. 3 (1 ), para, (i), ” proscribitig 
fines for oUonces against any such 
I'cgulations, not exceeding one hundred 
I)ouud8 for any such offence.” 

Kegulations (provisional) were made 
on Feb. 21, 1921, by clause 6, of which 
” passenger aircraft ” & ” goods air- 
craft ” are defined as moaning rospoc- 
tivoly aircraft intended for carrying 
passengers or goods (including mails), 
for hire or reward, & Including respec- 
tively aircraft on which passengers or 
goods are ewtually carried. Clause 1 
prescribes a number of ” General Con- 
ditions of Flying,” including the 
licenslug of the personnel of the air- 
craft in the prescribed manner. No, 4 
of the Ilogns., under the title of 
Penalties ” provides In sub-clause 1 
that where any aircraft files in con- 
travention of or fails to comply with 
regulations or any provision thereof, 
the owner of the airotaft & also the 
pilot or commander shall bo deemed 
to have contravened or, as the case 
may be, failed to comply with the 
regulations ; & in sub-clause 3 that 
auy person contravening or failing to 
comply with the regulations or any 
provision thereof is liable on summary 
conviction to a fine not exceeding £100. 

The Second Sohed. provides for the 
certificates of pilots of flying -machines, 
which are denominated ” A ” & ” B.” 
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” A ” is described as ** Flyiiig-cert,ifi- 
cato for private pilots (not valid for 
flying passenger or goods aircraft ”) ; 
& ” B,” ” Pilot’s flying-certificate for 
flying passenger or gi)ods aircraft.” 
Tbe qualifications required to obtain 
these ocrtihcates are set out, & a 
higher degree of sldll & of physical 
& mental health is required for a 
pilot desirous of obtaining a ” B ” 
certificate than lor an ” A.” In- 
cluded in the re(iulrements for a 
” B ” certificate is the passing of a 
medical examination carried out under 
the control of the Air Board, & among 
the requirements of mental & physical 
fitness are : (o Good family & per- 
sonal history, with particular reference 
to nervous stability. Absence of 
mental, moral, or physical defect which 
will interfere with flying efficiency. 
(5) General medical examination. The 
appet. must not suffer from any 
disease or disability wlilch renders him 
liable suddenly to become incom- 
petent in the management of aircraft : 
— Held: Aviation Act, 1918, 8c the 
regulations made thereunder, so far 
as they dealt with condiUons as to 
the carriage of passengers & goods by 
air, were intended for the protection 
of a particular class, that is to say, 
I)assongors & owners of goods carried 
in aircraft, as distinct fi’om the general 
public — & imposed a duty for the 
beneilt of that class, which conferred 
a right of action upon a passenger 
being injured by such broach. — 
Dominion Am Lines, Ltd. v. Strand, 
[1933] N. Z. L. R. 1, 2. 3.— N.Z. 

sp. Accident to club passenger — 
Liability of company.] — M. met his 
death while travelling as a passenger 
carried for hire in an aeroplane 
operated by the M. Aero Club. His 
widow sued the club & the N. Z. Alr- 
wa/8 Co., Ltd., under Deaths by 
Accidents Oompensation Act, 1908, 
for damages in respect of his death. 
The machine crashed In consequence 
of one of the bolts in one of tbe bell- 
orank levers on the elevator-control 
line becoming unshipped owing to a 
defective cotter pin. There wfLs i n 
inspection door where this particular 
boll-crank lover was. As the result 
of a previous aeddeut the machine was 
repaired by the co. The dub’s con- 
tract with the CO. was that the machine 
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!l?he oows^gtLmmt hsA the lollowhig on .the 
back : ** uairriage by air i The genial con- 
ditions of carriage of goode are applicable to 
both internal & international carnage* These 
general conditions are based upon the Con- 
vention of Warsaw of Oct. 12, 1929, in so far 
as concerns international cairia^ within the 
special meaning of the said Convention.” 
In an action to recover the value of the gold : 
— ffeld : the carriage by air of the bar gold 
had commenced ; the statement on the back 
of the consignment note was not a suffleitmt 
statement that the carriage was subject to 
the rules relating to liability established by 
the convention ; upon the facts pltfs. had 
not made a special declaration of value nor 
paid any supplementary rate within Carriage 
by Air Act, 1932 (c. 30), Sched. I, Art. 22 (2), 
& no question of the additional liability of the 
carrier imder that article could arise. — 
, Westminster Bank, Ltd. v. Imperial Air- 
ways, Ltd., [1936] 2 All K. R.. 890 ; 165 L. T. 
80 ; 62 T. L. R. 607 ; 80 Sol. Jo. 794 ; 42 
Com. Cas. 1. 

Annotation: — ^Refd. Phllippson v. Imperial Airways, Ltd., 
(1937J 3 All E. R. 318. 

260d. “ High contracting parties — 

Who are.] — A consignment note for the 
caiTiage of gold from England to Belgium 
by air was subject to general conditions of 
carriage of goods based on the Convention 
of Warsaw. The conditions applied to both 
internal & international carriage. The con- 
tract in the present case was made in Mar. 
1935, & by the conditions international 
carriage included all carriage by air between 
places within the territories of tlie high con- 
tracting parties to the Convention of War- 
saw : — Held : the contract must be construed 
according to English law & high contracting 
parties meant the parties as defined in the 
English Carriage by Air Act, 1932 (c. 30), 
giving effect to the Convention of Warsaw. 
Tlie term high contracting parties was there- 


fore oonffned to those who, under sect* 1 (2) 
of that AiDt, had been declared to ,he such by 
order in council before the date of the con- 
tract. As Belgium had not been so declared, 
the caariage was not international. — Phiupp- 
80N V, Ibiepbrial Airways, Ltd,, [1937] 3 
AU B. R. 318 ? 167 L. T. 112 ; 63 T. L. R. 
860 ; 81 Bol. Jo. 690. 

260e. International carriage What 

amounts to.] — C. took a ticket from London 
to Antwerp & back, with an agreed stopping 
place at Brussels, by defts.' air service. 
The ticket, which was available for fifteen 
days, was issued in three parts, one which 
G. was to give up at the place of depai'ture, 
another at the place of destination, & the 
third he was to keep ; &; it stated the fare as 
£4 for the outward journey, & £2 8s. for the 
journey from Antwerp to London. If G. did 
not return within the fifteen days he would 
be entitled to a refund of the £2 Ss. Great 
Britain is, & Belgium is not, a High Con- 
tracting Party to the Convention of Warsaw 
which is scheduled to the Carriage by Air 
Act, 1932 (c. 30), & which applies to “ all 
international carriage ... by aircraft for 
reward,” & which defines “ international 
caoriage ” as “ any carriage in which, accord- 
ing to the contract made by the parties, the 
place of departure <te the place of destination, 
whether or not there be a break in the carriage, 
. . . are situated either within the territories 
of two High Contracting Parties or within 
the territory of a single High Contracting 
Party, if there is an agreed stopi)ing place 
within a f territory subject to the sovereignty 
... of another I^ower, even though that 
Power is not a i>arty to this Convention.” 

‘The Convention further provides that “in 
the carriage of passengers the liability of the 
carrier for each passenger is limited to the 
sum of 126,000 francs.” On the journey 
back from Antwerp to London the aeroplane 
in which G. was travelling was wrecked in 


was to be tepadred to certificate of air- 
worthiness standard. Sc a certificate of 
airworthiness was to be obtained from 
the proper authorities. After a meti- 
oulous inspection by the aviation 
authorities, the certificate of air- 
worthiness was issued. The maohlno 
thereafter was restored by the co. to 
tho club. Pltf . rested her case against 
the club on the failure to hold a ground 
inspection & breach of the statutory 
regulations in the non-holding of such 
Inspeotion, but, on the evidence of 
pltf. '8 witnesses, the ground inspection 
old not touch the defect causing the 
accident : — Held ; so far as deft, club 
was concerned, that the necessary 
nexus between the injury to the pas- 
senger Sc the breach of the statutory 
duty had not been established. On 
the evidenoe. so far as deft. co. was 
concerned, the onus of establishing 
that the cotter pin was not properly 
fixed in position when It left the oo/b 
handd had not been discharged by 
pltf. — ^MAlzmONAXiD V. Marlbobough 
AJSBO CLtTB Sc Ngw ZBALAND AIRWATS, 
Ltd., [1935] N. Z. L. H. 871.— N.Z. 

•r. Pilot — Acting without certificate — 
Misstatement of Act*] — An Information 
was laid against the accused charging 
him with acting as pilot of an aircraft 
** without holding a certificate of the 
Air Board of Canada authorising him 
to act, oontrary to the provisions of 
the Aeronautics Act, 1919, the 
regulations thereunder.'* Tho magis- 
trate dismissed the case on the ground 
that there is no such Act Sc stated a 


case under sect. 701 of the Code : — 
Held : while the regulations made by 
the old Air Board under Air Board 
Act are still in force Sc still contain the 
original clause 33, which provides that 
no person shall act as pilot without a 
certificate issued " by the Air Board," 
Sc although this clause is still in force to 
the extent that it still imposes the 
obligation to procure a certificate before 
fiying* yet by the olfect of the change 
made by National Defence Act, 1923, 
in the personnel of the administration 
of the Act, the obligation is now to 
procure a certificate, not from the Air 
Board, which no longer exists, hut from 
the Minister, which is not what the 
information alleges to have been con- 
travened. Neither the substanoe of 
the charge nor the statement of the Aot, 
both defective, supplied the Information 
which the other lacks. Therefore 
the magistrate was right. — ^A.-G. for 
Canada v, MaoDouoall, [1934] l 
W. W. R. 921 ; 62 O. O. O. 7 ; 42 Man. 
L. R. 117 .— can. 


•w. Idability of elvb for — 

Cotlisi&n between car aeropUme ,] — 
Pltf. sought damages arising out of a 
collision between an aeroplane the 
property of deft, club Sc driven & 
pilotefi by deft., B., Sc a motor oar the 
properiy of pltf. It was clear that tho 
accident was due to the negligence of 
B. Sc the question to be dotermined 
was whether or not at the time of tho 
collision aeroplane oonoemed was 
under the control of B. as the servant 
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or agent of deft, club : — Held : having 
regard to all the oircumstauces of tho 
case os shown by the evidence the 
relationship between deft, club Sc 
B. with regard to the particular aero- 
plane was that of bailor Sc bailee Sc not 
that of master Sc servant or principal 
Sc agent Sc therefore pltf. could not 
sucoeed against deft. olub. — Ebbbtt 
Motors, Ltd. e. Westbbn Fedsratrb 
Plying Club (Inoobporatbd) (1986), 
30 M. O. R. 91.— N.Z. 


fx. Negligence of.] — ^An aero- 

plane crashed as the result of a stall 
caused by loss of flying-speed when tho 
machine was appr<jachlng a landing, & 
a passenger received Inluiies from 
which he died. Englue-failure was not 
a factor in the accident. It is not a 
test of diligence that the pilot may 
have been desirous of using all care : 
the test is whether he in fact exercised 
the care Sc attention which were cus- 
tomary Sc proiier. On this objective 
tost, deft, pilot failed at a critical stage 
to take the customary Sc proper pre- 
caution of maintaining air speed. Sc 
was guilty of negligence. — BAiLBY^t^. 
Taylor, fl936J N. Z. L. R. J 
G. L. R. 657 ; 12 N. Z. L. J. 262.— 
N. Z. 

sd. Negligenoe— Hired cmoptane.]rr 
Consideration of Jury*s findings in 
action for damages for negligent use 
Sc operation of hired aeroplane.— 
Sadnbbrs «. Goodwin, 11^371 1 
D. L. B. 620 ; 11 M. P. B, 3l8.--^AN. 
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„ . joi, &; G. W8bs killed. In an action by 
4.JIW widow claiming damages in respect of his 
death, Leavis, J,, found that the accident was 
due to the negligent managemenjb of the 
^roplano ; that the tickets issued to G. 
involved two distinct carriages, one from 
Ixindon to Antwerp & another from Antwerp 
to London ; that the latter cairiage, during 
which G. met liis death, being a carriage from 
a place not within the territory of a Bigh 
Contracting Party was not “ international 
carriage within the meaning of the Con- 
vention ; & therefore that the liability of the 
defts. was not limited to the English equiva- 
lent of 126,000 francs. On appeal : — Held : 
there was one carriage only — ^namely, from 
Ixmdon to Antwerp & back ; it was “ inter- 
national carriage ” ; & therefore the damages 
recoverable were limited to the English 
equivalent of 125,000 francs. 

Semhle : the words “ act, neglect or 
default ” in the Fatal Accidents Act, 1840 
(c. 93), are wide enough to include a negligent 
bi'each cd* contract. — Gukin v, Iau’JKiuai. 
Aik-wayb, Ltd., [1937 1 1 K* B. 60 ; [1936] 
2 All K. II. 1258 ; 100 L. J. K. B. 49 ; 155 
L, T, 380 ; 52 T. 1.. K. 081 ; 80 Sol. Jo. 736 ; 
42 Com. Cas. 10, C. A. 

260f, Negligence — ^Limitation of damages — 

Action under Fatal Accidents Act, 1846 
(c. 88).] — Grein V, Imperial Airways, Ltd., 
No. 260o, cuiite, 

260g, No Uabillty to hirer’s guests.] — 

Negotiations were entered into with the first 
defts. for the hire of an aeroplane for the 
carriage of the hirer & a party of guests. 
The aeroplane hired was in fact the property 
of the second defts. & the pilot was their 
servant. The negotiations, however, were 
conducted throughout by the first defts., &< 
it was found that they held themselves out 
as principals. No mention was made of any 
special conditions. Just q.s the aeroplane 
was preparing to leave, an envelope contain- 
ing a “ ticket ” was banded to the hirer by 
the pilot. The “ ticket ” was a document 
called a special charter which contained 
{inter alia) a number of conditions, one of 
which exempted the second defts. from 


liability for thdp own or their servants" 
negligence. The ticket contemplated signa- 
ture by the “ passenger "" & its return vrhen 
signed to one of the second defts.’ offtcials. 
Before the hirer had an opportunity of seeing 
the contents of the env^ope, the aeTOpl^e 
started on its journey & almost immediately 
it crashed, two of the hirer’s guests being 
killed. The disaster was found to be due 
to the negligence of the pilot. In an action 
by the widow of one of the guests on behalf 
of herself & her three infant daughters for 
damages under the Fatal Accidents A.ct : — 
Held: (1) as there was no contractual 
relationship between the first defts. & the 
hirer’s guests, the first defts. were not liable 
to the widow ; (2) a condition binding on the 
hirer would also be binding on his guests, as 
the burden was upon the hirer to pass on to 
Ins guests the information as to the existence 
of the conditions ; (3) the condition exempt- 
ing the second defts. from liability was not 
communic.atod to the hirer before the journey 
started, & the second defts. were not pro- 
tected by it. As the pilot was negligent, 
the second defts. were liable to pltf. for her 
husband’s death. — Fosbroke-HobbRS v. Atr- 
woRK, Lto., &; British- American Air 
Servk^es, Ltd., [1937] 1 All E. R. 108 ; 53 
T. L. II. 251 ; 81 Sol. Jo. 80. 

260h. Exemption on ticket — ^Necessity 

for communication.] — Fosbroke-IIobbes v. 
Airwork, Ltd., & Biutish- American Air 
8ervj(7Es, Ltd., No. 300g, ante. 

2601. Liability for collision— Taking off—Air Navi- 
gation Act, 1920 (C. 80), S. 9 (1.).]— CUBITT & 
^^RRY V. Gower (1933), 77 Sol. Jo. 732. 

260k. Contract for supply of machine— Alterations 
required contrary to Air Ministry Regulations 
— Whether contract enforceable.] — Com- 
mercial Air Hire, Whig htw ays, 

Ltd. (1937), 81 Sol. Jo. 944. 

Construction of life assurance policy.]-— 
See Insurance, No. 2971a, ante. 

Injury to pupil at aerodrome.]— /SVe Master 
& Servant, No. 200a, ante. 
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TELEGRAPHS AND TELEPHONES. 

Part I. — Definitions. 

Broadcasting:.] — Their Lordships think “ An apparatus for transmitting messages 

broadcasting falls within the description to a distance, usually by signs of some kind ** 

of “ telegraphs.** No doubt in everyday {per Cur.). — Be Radio Communication in 

speech telegraph is almost exclusively used Canada, A.-G. op Quebec v. A.-G. op 

to denote the electrical instrument which by Canada, A.-G. op Ontario, A.-G. op New 

means of a wire connecting that instru- Brunswick, A.-G. op Manitoba, A.-G. op 

ment with another instrument makes it Saskatchewan, A.-G. op Alberta & Cana- 

possible to communicate signals or words of dian Radio League, [1932] A. C. 304 ; 101 

any kind. But the original meaning of the L. J. P. C. 94 ; 140 L. T. 409 ; 48 T. L. R. 

word “ telegraph *’ as given in the Oxford 235, P. C. 

Dictionary is : 


Part III— Construction and 

15. Add, Annotation : — Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

18a. Amenities of district.] — 

Postmaster-General v, Southgate Corpn. 
(1935), 79 Sol. .To. 181. 

24a. Erection of posts on railway — Acquiescence 
— ImpUed licence — Revocablllty . ] — Whether 
any what restrictions exist on the power of 
a licensor to determine a revocable licence to 
occupy land depends upon the circumstances 
of each case. In 1926 the Crown proceeded 
against applts. alleging that poles, carrying 
telegraph wires, which they had erected on 
the roadway of a Canadian Govt, railway, 
were a trespass thereon, & claiming damages ; 
alternatively the Crown claimed a declaration 
of the applts.* rights, if any. As to the main 
section of the telegraph line, the poles, as 
they stood in 1926, had been erected upon 
the roadway between 1905 & 1910 without 
leave or licence. As to two branch lines, the 
poles had been erected in 1893 & 1911 
respectively, in each case while an agreement 
was in negotiation though no agreement was 
eventually concluded. The whole telegraph 
line, which was about 500 miles in length, was 
used by the public as well as by applts. : — 
Held: (1) on the facts, at the date of the 
proceedings aU the poles were on the road- 
way with the licence of the Crown. Although 
the applts, had originally been trespassers 
in respect of the main line poles, many years* 
acquiescence & a claim to the i)ayment of 
rent, had long since prevented them from 
being so regarded ; in the case of the branch 
lines, it was to be infeiTed that the poles had 
been erected by licence. (2) The licence 
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was revocable in the absence of any facts 
from which a contract that it should bo 
irrevocable could be implied ; having regard 
to the circumstances, the licence could be 
revoked only by a notice determining it 
upon a specified future date such as would 
give the applts, sufificient time, not only to 
remove the poles & wires, but also to arrange 
for erecting them elsewhere. — Canadian 
Pacific Ry. Co. v. R., [1931] A. C. 414 ; 100 
L. J. P. C. 129 ; 145 L. T. 129, P. C. 

28a. Alteration of lines in consequence of town- 
planning scheme — ^Liability of Post Office 
for costs.] — In pursuance of an approved 
scheme under the llousing & Town l^lanning 
A(‘,ts, 1909 At 1919, the Bii’mingham Corpn. 
widened certain streets & altered the line or 
level thereof. In so doing they altered tlie 
telegra])hic lines. Upon a case stated the 
question was raised whether the Postmaster- 
General or the Corpn. should pay the expenses 
of altering the telegi’aphic lines ; — Held : the 
work had been cfUTied out in conformity witJi 
a scheme under the Town Planning Acts, 
but that provision had been “ otherwise 
made . . . with respect to such alteration,*’ 
by Telegi'aph Act, 1863 (c. 112), s. 15, & the 
expenses were payable by t he Postmaster- 
General under that sect. & not by the Corpn. 
under Telegraph Act, 1878 (c. 76), s. 7. 

The word “ enactment ” in sect. 7 of the 
Act of 1878 is not conllnod to the pai’t»icular 
enactment -which authorises the alteration, 
but includes general Acts of Parliament.— 
Postmaster-General v, Birmingham 
Corpn., [1936] 1 K. B. 66 ; 105 L, J. K. B. 
10; 153L. T. 405; 99 J. P. 361 ; 51 T. L. R. 
581 ; 79 Hoi. Jo. 592 ; 33 L. G. R. 395, C. A. 


PART V. 

sa. Ittgviatwna hy Oovemor-Qemral 
— Falidity,] — Held: reg. 21a (2) of 
the Telephone Eeguiations, 1U13, 
which provides that a person who 
enters Into oocupatiou of any premlsoH 
having a telephone service shall not be 
entitled to use the service until he has 
obtained a transfer of it. Sc that If he 
uses it before transfer he shall be 
deemed to have assumed the service 
iSc shall b-) liable for ail amounts owing 


in respect of the service, at the time he 
entered into occupations of the 
premises. Is not ultra vires . — Gibson 
V, Mitchkix (1929), 41 C. L, R. 276; 
2 A. L. J. 332.— A US, 

PART VI. 

sd. Uegulaliom by Oovemor-Oeneral 
— V^idity.] — Sect. 10 of Wireless Tele- 
graphy Act, 1905-1919 provides that 
“ the Govomor-General may make 
regulations • . . prescribing all matters 
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which by this Act arc required or per- 
mitted to be prescribed or which arc 
necessary or convenient to be prescri])ea 
for carrying out or giving cHect to this 
Act.” Two of pltf. 008 . were esUb- 
lished to erect & maintain broadcasting 
stations for the purpose of tiansmitting 
messages by means of wireless teJo- 
graphy. Sc tne fees to which they were 
entitled were hated by regulation. 
Subsequently a regulation was passed 
on Aug. 7, 1928, purporting to amend 
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Cases 49—66. 


Part VIII. — Adjustment of Differences. 

49. Add, Annotation : — to (2) Refd. West 1 Pitt, Minister of Transport v, Pitt, [1932] 

Midlands Joint Electricity Authority v. \ 2 K. B. 1, 


Part IX. — Compensation. 

63. Add, Annotation : — Held. Kiddie v. Port of London Autlioriiy (1929), 93 J. P. 203, 


Part X. — Penal Provisions 

61a. Wireless licence — Necessity for — Block of 
flats — Wireless supplied to tenants.l — The* 
landlords of a block of Hats installed ilierciii 
a. wireless re^coivin^ s(d for which they yiaid 
the 10a. licence. The set was filled witli an 
amplifier, whicjh was (‘onru^cted by wires to a 
socket in each flat, iiududing that of resp. 

In this flat resp. had installed a Ic aid -speaker 
with a wire pln^, A- by ins('rting the idiig 
into the socket he had from time to time 
received hioadcast prop^ammes. The opera- 
tion tV: tuning of the. reureiving set was under 
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the landlords’ c«)ntrol, A; it was switched off 
by them nightly at 1 1 o’ctloek. Hesp. had 
no wireless licence: — Held: rc.sp. Jiad 
“ worked ” an “ a,pi)aratus for wir(dess tele- 
gTax>liy witliout a licence ” within stict. 1 (3) 
of Wireless Tehigraphy Act, 1901 (c. 24). — 
King v. Bull, [19.‘>71 I K. B. SIO ; jl937] 
1 All K. n. r>.sr> ; lOo l. j. k. b. 430 ,* i5o 
L. T. 270 ; JOl J. l\ 109 ; 53 T. L. B. 109 ; 
SI Sol. .To. 219; 35 L. (1. B. 117; 30 Cox, 
C. C. 507. 


Part XI. — Rights and Liabilities of Telegraph Undertakers. 

66. Add. Annotation Refd. The Minerva (1933), 49 T. L. II. 563, 


the earlier rcgmlation by reducing the 
remuneration payable to tlie two cos., 
& l)y clause (2) thereof purporting to 
make such reduetion operat e retrospec- 
tively as from Nov. 1, ]})27 : — Held: 
clause (2) of the regulation which made 
the reduction operate as from a date 
anterior to the passing of the regula- 
tion was void. — tinOADCASTING Co. OP 
Australia Vtv., Lto. v. Common- 
wealth (19:15), .52 C. Tj. B. 52 ; 41 
Argus L. R. 89 ; 8 A. L, J. 427.— AUS. 


PART X. 

sc, Wirelem litumce — Liahitity 


for 


failing to talce out .\ — On Sept. 8, 1928, 
deft, was the owner of an unliccncod 
wireless receivhig set. Later In the 
same day, after a visit of an inspector 
which was not shown to havo been 
communicated to him, he took out a 
licence. On a charge of maintaining 
an unauthorised wireless set : — Held : 
the fractions of the day were to be 
taken Into account, & deft, was guilty 
of the ofCence.— B kare v. Ward, 
U928] S. A. S. K. 1.— AUS. 

sd. Ttadio receiving ftd — 

Whether ** radiotdegravh ** — Within 
Radiotelegraph AlcL 1913. — Nolan v. 
MoAssby, [1930] 2 D. L. R. 323. — 
CAN. 

ge. Within 

Radiotdegraph Act, 1927*trNoLAN v. 
Sharp, (19301 4 D. L. R- 1016. — CAN. 

sf. Meaning of “ eMlishing " 

** worldng ** radio set] — When a person 
installs a radio receiving set te Ws 
private dwelling-house ho ostabU^es 
a radiotelegraph station witldn Kaaio- 
telegraph Act, R. S. O., T027, s. ^ 
But he docs not work the set within 
this sect. If some one in the owner s 


absence turns on the current & mani- 
pulates the dials. — 11. v. Gionac, [1934] 
2 D. ii. K. 113 ; O. U. 195 ; 61 C. C. C. 
371.— CAN. 

sg. Daw age to telephone pole — Defence 
— Abatement of nwismiee.] —Deft, was 
convicted for that be wilfully did, 
without legal justification or exemse, & 
without colour of right, unlawfully 
commit damage by cutting down a 
telephone polo belonging to a telopbono 
CO. A telephone line to a summer hotel 
was erected many years ager across 
deft.’s property. It was never used 
for more than a few months in summer, 
& for years it was not used at all. 
No casement for the extension of wirc.s 
over deft. *8 lands existed : & it did 
not appear that the telephone co. 
acquired any right to use the lino. So 
far as was established in evidence, the 
pole was a nuisance to deft. & he acted 
in what ho thought was the exorcise 
of a right when he cut it down : — Held : 
ho had good grounds for supposing that 
he had a right to abate what w’as to him 
a nuisance on his own land ; acjoording 
to the evidence, the telephone co. was 
a more trespasser there. — II. t*. Pim- 
RHSTT, 11931] O. R. 705 ; 56 Can. C. O. 
363.— CAN. 

sv. Transmission of betting informal 
tiem,] — The furnishing of racing news 
to newspapers as part of a sjTidicate 
service without any proof of active 
participation in betting operations is 
not enotjgh to sustain a conviction 
under Criminal Code, sect. 235 (i.), 
which provides that it is an indictable 
offence for any one to wilfully & know- 
ingly send, transmit, deliver or receive 
any message by telegraph, telopbono, 
mall or express conveying any Infor- 
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mation relating to book-making, pool- 
scUing, betting or wagering, or to 
assist in book -making, pool -selling, 
betting or wagering. — R. v. General 
News Bureau Incorporated, 119331 
1 W. W. R. 741 ; 60 C. C. C, 66 ; 46 
R. C. R. 459.— CAN, 

sz. A p/dionce for rtTciving messages — 
firoadvasi receiving set. ( — ^A wireless set 
k(‘pt. for the reception of broadcast 
program rn<^H is an appliance inain- 
for the imrf)oHo of receiving 
messages i»y moans of wireless teje- 
graphv within sect. 6 of Wireless lole- 
grat»hv Act, 1{)P5-1919. — U. v, liRis- 
LAX, kx p. Williams (ISKiC), 51 C. L. R. 
‘>(>2 • 9 X. L. J. 348 ; 4 2 Aigiib L. R. 
45.- AUS. 

part XII. 

n i. Order limUing liatnlUv — 

Whether binding on sender of telegram,] 
— The order of the Board of Railway 
Oomrs., contemplated by sub-sect. (2) 
of sect. 348 of Railway Act, R. fe* C., 
1927, merely determines the extent to 
which a railway oo. may limit its 
liability with respect to the carriage 
of tiufflc, leaving it to the co. to make 
such limitation if it sees fit to do so ; 
but does not prevent the oo. from 
carrying traffic without limiting Its 
liability. General Order No. Ib2 of 
said Board, approving conditions of 
liability, set out therein, with respect 
to the transmission of telegraphic 
messages : — Held : to be an order 
made under the powers given by the 
provision then in force oorroapondmg 
with sub-BOct. (2). It, therefore, has 
not the effect of making a statutory 
contract between the sender of a tele- 
gram & the 00 ., but only authorifles 
such a contract to lie made ; &, oonso- 
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Part XIV. — Rateability of Property occupied for Telegraphic 

Purposes. 

74. Add. Annotation : — Retd. Kiddie v. Port of London Authority, Durrant v. Same (1929), 45 

T. L. B. 430. 


quently, tho conditions are not bindinfir 
on a Bender who had in fact no know* 
ledge of them Sc to whom they cannot 
be held to have boon oommnnioated. — 
Jankeijson t>. Canadian National 
Tklboraphs, fl93l] 1 W. W. R. 337 ; 
[1931] 2 D. L. K. 86 ; 23 Alta. L. R. 
230.— CAN. 

8p. Telephone swifcJiboard — Whether 
** immovaoU.**} — A telephone switch- 
board with associated equipment be- 
longing to applt. CO. ifc connected with 
its telephone system by wires & cables 
was so placed m promises of which the 
00 . was leasee as to rest on the floor 
without being attached thereto : — 
H^d: the switchboard & its equip- 
ment, not being a structure incor- 
porated with or adherent to tho soil, 
or physically incorporated as part of a 


structure which was Incorporated with 
or adherent to the soil, was not a 
structure “ immoveable by its nature 
within the meaning of “ building ** in 
art. 376 of the Quebec Oivil Code. 
The test whether a structure is “ im- 
moveable by it43 nature under that 
article is incorporation with, or ad- 
herence to, the soil, or physical incor- 
poration as part of a structure so 
incorporated with, or adhering to. the 
soil. The question whether the struc- 
ture of which it is claimed to be part — 
in the present case the poles, wires & 
cables of applt. *8 telephone system — 
is commercially able to operate without 
its assistance is irrelevant, &c It could 
not be said that tho switchboard was 
physically incorporated In the structure 
composed of the poles, wires & cables 
of applt. *s undertaking. — ^Bbll Tele- 


phone Oo. OP Canada v. St. Laukbnt 
(Ville),U936JA.0.73 ; 105L.J. P.O. 
1 ; 163 X. T. 390 ; 62 T. L. R. 1. 

P. C.— -CAN. 

PART XVI. 

sw. Implied transfer — On sale of 
bttsiness.)— Under a contract tor the 
purchaser of all the assets of a co. the 
purchaser was after Sept. 1. 1931, to 
cease to use the name of the vendor 
oo. & the co. was “ to have full rights 
to the same.** At the date of the 
agreement the co. used a certain word 
as its cable address : — Held : it must 
have been intended that tho oo. would 
have the right to use this cable word 
after Sept. 1, 1931. — Miller v. Winch 
& Winch (R. V.) & Oo., [1933) 3 
W .W. R. 216,— CAN. 
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THEATRES AND OTHER PLACES OF ENTERTAINMENT. 


Part I. — Theatres. 


Discretion must be properly 
exercised.] — R. v. Cabdipp Corpn,, Ex p. 
Westlan Productions, Ltd., New Theatre 
(Cardiff), Ltd. & Moss Empires, Ltd. 
(1929), 73 Sol. Jo. 766, D. C. 

86. Add. Annotation: — ^Refd. A.-G. v. Walker- 
gate Press, Ltd., Same v. Bloomfield, Same 
V. Carlton (1930), 142 L. T. 408. 

49. Add. Annotations : — Consd, Mall v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
646 ; Myers (G. ll.) & Co. v. Brent Cross 
Service Co., [1934] 1 K. B. 46. Refd. 
McAlister (or Donoghue) v. Stevenson (1932), 
101 L. J. P. C. 119. 

52. Add. Annotation : — Consd. BLall v. Brook* 
lands Auto-Racing Club (1932), 48 T. L.. R* 
546. 

53. Add. Annotation : — Consd. HaU v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
646. 

Add. Annotation : — Consd. B[all v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
546. 

59. After this case add ; — 

Liability for income tax — Appropriate 
schedule.] — See Income Tax, No. 312a, 
ante. 

63. Add. Annotations : — Held. Hillas & Co. v. 
Arcos, Ltd. (1932), 147 L. T. 603 ; British 
Homophone, Ltd. v. Kunz & Crystallate 
Gramophone Record Manufacturing Co. 
(1936), 152 L. T. 589. 

64a. Formal contract to be signed in due 

course.’^] — Ronald Prankau Productions, 
Ltd. V. Belt. (1927), 65 L. Jo. 33 ; 164 L. T. 
Jo. 504. 

68. Add. Annotation : — ^Apprvd. Herbert Clayton 
& Jack Waller, Ltd. v. Oliver, [1930] A. C. 
209. 

68a. .] — ^Applts., theatrical producers, agreed 

to engage resp-, an American actor, to play 
one of the three leading comedy parts in a 
musical play about to be produced at the 
London Hippodrome for six weeks certain 
at a salary of £66 per week, & the contract 
contained a provision, prohibiting resp. 
during the continuance of his engagement 
from acting elsewhere without the consent of 
the applts. Resp. objected that the part 
assigned to him was not one of the three 
leading comedy parts, &, on, the refusal of 
applts. to recast him, declined to appear in 
t^e play & sued applts. for damages for 


breach of contract. At the trial of the 
action before a judge Sc jury the jury found 
for resp. for £1 ,000 damages for loss of 
publicity Sc for three weeks* salary* ^ judg- 
ment was entered accordingly. The Ct. of 
Appeal affirmed the verdict Sc judgment 
except as to the salary ; — Held : (1) upon 
the construction of the contract, it bound 
applts. to give resp. an opportunity of 
appearing in public in a part answering the 
stipulated description ; (2) it was com- 

petent to the jury, having regard to the 
character of the contract, to give damages 
to resp. for loss of publicity. — Herbert 
Clayton Sc Jack Waller, Ltd. v. Ouveb, 
[1030] A. 0. 209 ; 99 L. J. K. B. 166 ; 142 
L. T. 685 ; 46 T. L. R. 230 ; 74 Sol. Jo. 
187, H. L. 

71. Add. Annotations : — ^Apprvd. Herbert Clayton 
Sc Jack Waller, Ltd. v. Oliver, [1930] A. 0. 
209. Expld. Withers v. General Theatre 
Corpn.. Ltd., [1933] 2 K. B. 636, C. A. 

78. Add. Annotations : — Refd. Guy-Pell v. Poster, 
[1930] 2 Ch. 169 ; Huntoon Co. v. Kolynos 
(Incorporated), [1930] 1 Ch. 628. 

89. Add. Annotation : — Overd. Herbert Clayton 
Sc Jack WaUer, Ltd. v. Oliver, [1930] A. C. 
209. 

89a. .] — Herbert Clayton & Jack 

Waller, Ltd. v. Oliver, No. 68a, ante. 

89b. .] — Our attention has been quite 

rightly called to the cases which have been 
decided in the Ct. of Appeal & the House of 
Lords with regard to the rights of an actress 
or an actor, or a public performer, who has 
been deprived of the opportunity of gaining 
the prestige Sc reputation that he would have 
obtained if he had been allowed to perform 
in the agreed character. It may bo, Sc I 
think it is, that very special considerations 
apply to an agreement with an artist who is 
to perform in public, because it is a matter 
of common knowledge that in a large majority 
of the cases the consideration to the artist 
when he accepts the engagement is just as 
much, if not more, the opportunity, certainly 
in the early stage of the artist’s career, to 
appear before the public Sc make his reputa- 
tion, which is of much greater value than the 
mere money wages fixed for the period of his 
employment. It seems to me it is for that 
reason that it is regarded as the essence of the 
matter that the artist should have the oppor- 
tunity for wMch he has bargained, Sc these 


PART 1. SECT, 1, SUB-SBOT. 1. 
fa. Oreenock Corporation Act. 1909, 
8. 251 — Theatre — Whether picture house 
inctuded.lSeld : a bttlfdinff. wbloh 
it was proposed to erect for use as a 
picture house was not a “theatre** 
within the meaning of, 8c subject to the 
regulations of, above sect., to respect 
that its general character, as disclosed 
by tbe plans before the ct., was that ol 


a picture house, rather than of a theatre, 
& that the sect., as It imposed a restric- 
tion on a right of property, must be 
strictly construed ; 8c according to 
contemporanea exposiHo. the ex- 
pression ** theatre ** to the soot, did 
not include a building devoted to the 
exhibition of otoemato^aph dims. — 
Scottish Oinsma & Variktt 
Thkatbes, Im. e. Ritohib, [1929] 
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S. 0. (Ct. of Seas.) 350.— SCOT. 

PART I. SECT. 1, SUB-SECT. 2, 

sd. Who should take out — Person hep- 
ing theatre open — Lessee.} — The lessee of 
a theatre is the person who '* keeps 
the theatre open *' 8c not its owner* — 
UPBNDBAKtrMAH MITBA O. CAILOCTTA 
COBPN. (1931), X. L. R. 58 Cato. 1203.— 
IND. 



Cbms 88i>— 164a. ENausfl ako Empibe Digest Supplems^nt. 


considerations make exceptional principles 
applicable to the case of artists who perform 
in public (Greer, L.J0 . — Be Golomb & 
Porter & Co/s, Ltd,, Arbitration (1931), 
144 L. T. 583, 0. A. 

89c. ,] — Pltf., who was a variety artiste, 

was engaged by deft. co. to appear per- 
form a cei*tain sketch at the London P^la- 
dium for three consecutive weeks, com- 
mencing July 6, 1931, at a gross salary of 
£300 per week, he provided the supporting 
actors & properties. The contract contained 
a clause by which pltf. agreed, should defts. 
so desire, to transfer the engagement to any 
hall owned, controlled by or associated with 
defts. either in London or the provinces. 
Pltf. had a preliminary trial week at Ports- 
mouth, & after viewing a performance there 
defts. on July 2, 1931, gave pltf. notice that 
they would not allow him to perform at the 
London Palladium under the agreement. 
Pltf. sued the defts. claiming damages for 
bi'each of contract, including loss of publicity 
&: reputation. At the trial counsel for pltf. 
suggested to the jury that pltf. had thereby 
suffered damage to his reputation. The 
judge in summing up the case told the jury 
that they must put some figure upon the 
loss of pubUcity because pltf. was not allowed 
to perform at the Palladium. He did not 
refer in his summing-up to the option in the 
contract. The jury returned a verdict for 
pltf. for the salary he had lost & £1,000 for 
loss of publicity. On appeal by defts. : — 
Held: (1) damage to a reputation already 


existing by not allowing an actor to appear 
in accordance with his contract was not a 
matter which could be taken into considera- 
tion by a jury in assessing, damages for 
breach of contract. What had to be taken 
into consideration was whether if the actor 
had been allowed to appear that appearance 
would have given him an exhanced reputa- 
tion. That distinction had not been ex- 
plained to the jury by the judge, & therefore 
there would have to be a new trial on the 
question of damages ; (2) pltf, had \mder 
the contract no absolute right to appear at 
the Palladium ; defts. had an option as to 
the halls at which he should appear ; in 
assessing damages for the breach of a con- 
tract which the defts. could at their option 
perform in alternative ways it must be 
assumed that defts. would perform it in the 
way most beneficial to themselves & not in 
the way tliat would be most beneficial to 
pltf. ; & as there had been no direction by 
the judge with regard to this there must be 
a new trial on this ground also. — ^Withers r. 
General Theatre Cobpn., Ltd., [1933] 2 
K. B. 536 ; 102 L. J. K. B. 719; 149 L. T. 
487, 0. A. 

92. Add. Annotation Distd. Graves v. Cohen 
(1929), 46 T. L. R. 121. 

107. Add. Annotation : — ^Folld. Warner Bros, 
Pictures, Incorporated v. Nelson, [1937] 
1 K. B. 209. 

111. Add. Annotation : — Consd. Warner Brothers 
Pictures, Incorporated v. Nelson, [1937] 1 
K. B. 209. 


Part III— Music and Dancing and Other Public Entertain- 
ments. 


142. After this case add : — 

Film actress — Whether workman within 
Workmen’s Compensation Acts. — Sec Master 
& Servant, No. 2057 b, ante. 

147a. Wireless in hotel — Occasional user.] — 

Badger v. Jaimces (1934), 78 Sol, Jo. 768, D. O. 

159a. Premises must be in existence.] — Cinc- 
mat(jgraph Act, 1909 (c. 30), s. 2 (1), em- 
powers county councils, or justices wltere the 
Xiowors have been delegated to them, to grant 
licences to persons to use premises specified 
in tlie licence for the purposes of a cinema, 
subject to certain terms, conditic)n8 &; restric- 
tions. A practice was stated to be in 
existence whereby, in cases where it was 
intended to erect x)i*einises for use as a cinema, 
justices were asked to approve the plans of 


the building to be erected, & thereby honour- 
ably to commit themselves or tlieii* successors 
to grant the licence after completion of the 
premises: — Held: (1) the Act gave no 
power to grant licences except in respect of 
firemises actually in existence, & the practice 
was beyond the powers given, by the Act, & 
unenforceable. It is improper for justices by 
a gentleman^s agi'eement to fetter, limit, 
control, or in any way affect their own future 
decisions, or those of their successors or of 
other justices. — 11. v. Barnstaple, JJ., Hx p. 
Carder, |1937] 4 All E. B. 263 ; 101 J. P. 
547 ; 64 t. L. R. 36 ; 81 Sol. Jo. 963, D. C. 

Id4a. Subsequent order permitting Sunday 

opening subject to conditions — Invalid.}— 
It was the practice of a certain County 


PART I. SECT. 7, SUB-SECT. 4. 

p i. Rental hosed on ** gross 

receipts ** — Amusement tax not in- 
clMdlcd.J— L tnn V. Natoanson, [1931) 
2 D. L. R. 457.— CAN. 

sy. Contract to supply all films avail- 
able — What amounts to ,] — By agree- 
ment in writing deft, agreed {inter alia) 
to supply & pltf. agreed to exhibit in 
the Plaza*' Theatre, Auckland, all 
motion-picture Dims with sufficient 
supporting subjects to make a pro- 
gramme to be released in New Zealand 
by deft, from the date of the agree- 
ment until Sept. 30, 1933, in accordance 


with the terms & oouditions in the said 
agreement contained : — Hdd : there was 
on the true oonstruction of the contract 
at the least an obligation on the part 
of applt. to release & supply to reap, 
all films which applt. actually had from 
time to time in New Zealand avail- 
able for lease. — British Dominions 
Films, Ltd. v. Dominion Picture- 
Theatres Co.. Ltd., 11935] N. Z. L. 11. 
Supp. 60. — ^N.Z. 


PART I. SECT. 7, SUB-SECT. 6. 

sz. Cf/ntraet to supply child pianist. ] — 
A person contmuting to furnish a 
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theatre & pay a booking agency for the 
services of a 1 4 -year-old inanist cannot 
plead either the prohibition of the 
Inspector of the Dept, of Labour or 
the death of the King as excuses for 
failing to carry out the contract. — 
Manaoement Chas. L. Waonkr V. 
BouriDoN, [1937 1 2 D. L. R. 473.— 
CAN. 


PART III. SECT. 2, SUB-fiECT. 8.— A. 

161 i. IHscretion of justices — Bona 
fides in exereiat .] — R. e. CHARLEViiutE 
Town Ooukoil, Ex p. CoroNES, [1928] 
S. R. Q. 155.— AUS. 
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Council, in granting licences to use premises 
for cmematograph exhibitions, to impose the 
condition that the premises should not be so 
on Sundays, Christanas Day or Good 
Friday ; but also to entertain applications 
for permission to open the premises for 
cinematograph entertainments on those days. 
A CO. applied ^ for a licence to open & use 
premises for cinematograph entertainments, 
& also for permission to open the premises for 
such purposes on Sundays, Christmas Day 
& Good Friday. In compliance with this 
application the County Council made an 
order to the effect that, “ subject to arrange- 
ments at the premises being completed to 
its ^ satisfaction, the council will take no 
action for the present in the event of the 
above-named premises being opened for 
cinematograph entertainments on Sundays, 
Christmas Day & Good Friday as from & 
including Sunday, July 6, 1930, provided : 


j (i) that a sum of £35 be paid to charity in 
respect of each Sunday, Christmas Day & 
Good Friday on which the premises are 
opened for cinematograph entertainments.” 
The permission was also subject to conditions 
relating to the auditing of receipts & expenses, 
the character & hours of the entertainments. 

the employment of servants : — Held : that 
a writ of certiorari should issue to brin^ up 
& quash the order of the County Council as 
having been made without jurisdiction, the 
council having no power to dispense with the 
provisions of the Sunday Observance Act, 
1780 (c. 49). — R. V. London County Councii*, 
JSxp. Entertainments Protection Assocn., 
Ltd., [1931]2 K.B.216 ; 100 L. J. K. B.700; 
144 L. T. 464 ; 95 J. P. 89 ; 47 T. L. R. 227 ; 
75 Sol. Jo. 138 ; 29 L. G. R. 252, C. A. 

-.] — See Sunday Entertainments 
Act, 1932 (c. 61). 


Part VI. — Cinematographs. 


Licences.] — See Theatres, Vol. XLII., i)p. 
919, 920, Nos. 148-150, 154, 150-175; 159a., 
ante. 

Sunday performances.] — See Theatres, Vol. 
XLII., p. 921, No. 164; I64a, ante; Time, 
No. 127a, posif & Sunday Flntertainmenis 
Act, 1932 (c. 51). 

Regulations for securing safety — Exhibition of 
films by dealer.] — Theatres, Vol. XLII., 
p. 923, No. 183. 

Meaning of inflammable ” films.] — 

See Theatres, Vol. XLII., p. 924, No. 187. 
Right of entry by constable.] — See Theatres, 
Vol. XLII., p. 919, No. 142. 

Copyright — Breach of — Representation of 
sketch by film.] — See Copyright, Vol. XIII., 
p. 215, No. 509. 

Exhibiting advertisements of film.] 

— See Copyright, Vol. XIII,, p. 215, No. 510. 

News films.] — See Copyright, No. 

489d, ante. 


Title of film — ^Liability for passing off.] — 

See Copyright, Nos. 523a, 523b, 523c, ante. 

Talkie ” — Defamation by — Whether libel 
or slander.] — See Libel, No. 24b, ante. 

Infringement of patent — Construction of 

specification.] — See Patents, No. 2358d, 
ante. 

Novelty.] — See Patents, No. 459f, 

ante. 

Whether included in registration of 

trade mark for “ cinematograph films ” — 
Talkies unknown at time of registration.] — 

Sec Trade Marks, No. 511a, post. 

Contract for exclusive performance by music 
hall performer — Reproduction on cinemato- 
graph.] — See Theatres, Vol. XLII., p. 914, 
No. 101. 

Agreement for exclusive rights of play — 
Includes film rights.] — See Copyright, Vol. 
Xlll., p. 196, No. 308; No. 16a, 308a, ante. 


PART III. SECT. 3. 


so. Jlegulatiorcs for securing safety in 
cinematograph exhibitions — Momng 
Picture Act — Order of fire marsluxl .] — 
Lettem from the fire marshal to the 
agent of a theatre owner insisting that 
oS:^in alterations be made in the 
theatre In order to comply with the 
regulations under Moving Picture Act, 
R,. S. B. C., 1924, hold to have been 
given by him as fire marshal acting in 
pursuance of Fire Marshal Act, 11. S. 
B, C*, 1924, & to have amounted to an 
order ** within the moaning of 
sect. 17 (3) of the latter Act. — 
MoMobdie r. Fobp (B. C.). [1929] 3 
W. W. R. 159 xaffd.. [1930] 2 W. W. R. 
203 ; 3 D. L. B. 398 ; 42 B. C. B. 486. 
—CAN. 

PART III. SECT. 6. 


sf. Exhibition of uncensored film — 
** Plaoe for admission to which charge 
ynade ** — Society. h^Oett. society was 
Incorporated ^th the object of en- 
couraging among its members an 
understanding & approdation pf dne- 
matlo art & craft, & of exhibiting 
before its members films not screenea 
in the ordinary commercial way, &. 
also films that bad been screened. The 
annual subscription for membership 
was Bl Is., which entitled a member & 


a friend to view each film screened by 
the society. Members of the general 
public were not admitted. On a charge 
of exhibiting a film which had not boon 
approved by the censor, the question 
was whether snob flhn had been ex- 
hibited “ in any place for admission 
to which a charge is made in respect 
of any person or persons ** within 
sect. 7 of Cinematograph Act, 1928 : — 
Held: as the main, &: substantjally 
the only privilege, to which a member 
of the sodety was entitled, was the 
right to view the films, & as admission 
to the place where the films were 
shown could not be gained without 
payment of the subscription, that place 
was one “ for admission to which a 
charge is made ” & therefore the 
exhibition of the uncensorod picture 
came within the Act & deft, must be 
convicted. — Poijob v. Wblijnoton 
Film Sooiett (Ino.) (1934), 29 M. O. B. 
87.~N.Z, 

PART IV. 

sk. Necessity for licence — Billiard 
table on club jircmiscs.] — Accuse^ who 
was managing secretary &: a ni ember of 
a club & of its executive (!<*mmittee, 
was convicted for keeping for hire a 
billiard table without being licensed to 
do so. The billiard fable was in 
promises leased & operated by the club. 
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The prosecution admitted thal the 
club was a bonA fide It had not, 

bowoTcr, l)ei‘n «*xemp<,(ui as a non- 
T)roi)ri(d.ury club, under the i)roviKions 
of sect. 70b (117) of Winnipeg Chart cu*, 
1918, as amended: — Held: the eon- 
vic.tior niust be alfirrned. No doubt 
the city's deeision could bo nuido the 
Kubjcc!( of attack in special procticdings 
by iho club, if the evidence wai*- 
innted it, a rnandatoi’v order could be 
made dirc'cting tlu^ city to ])a8s a bye- 
law for tbe club’s relief. Hut the 
mutter could hot be so dealt with In 
these proceedings, &: until such a bye- 
law had i>eon passed there could bo 
no answ'or to the ehaige. Also, the 
c.luh had no oxislenco apart from its 
members. The Tiiattei's <«)mi)lauied of 
in the information (freat-iiig the club 
I V virtue of t he adinissious as being a 
non-proprleta-ry club) were the acts 
of the members in carrying out the 
objects for which the elub was formed. 
It followed that responsibility for them 
attached in criminal law to the 
memborH, with the right in the Cw^wn 
to prosiH5ute any one or all of them as 
it might determine. — B. v. Treil, 
[1936J 3 W. W. B. 505 ; 4 B. L. B. 
81 T ; 67 Can. O. C. 1 36 ; sub nom. 
MoCobqttodaltc V. Thjsil, 44 Man. 
L.tB. 378.— CAN. 




CaM8 195ft— 196h. Enoush AND Emfibs Diobst Sttpfxjskent. 


195a* Provision that no talkie ** should be 

made — Film rights already sold.] — ^A bchib 
Parnbll & Alfred Zbitlin, Ltd. v . 
Theatre Royal (Drury Lane), Ltd. (1936), 
80 Sol. Jo. 284, 0. A. 

195b. Contract to perform — ^Negative stipulations — 
Whether against public policy.] — Gaumont- 
British Picture Corfk., Ltd. v . Aiex- 
AKDER, No. 196d, post 

195c, Enforcement by injunction.] — ^By 

a contract in the usual form in the industry, 
a prominent film actress undertook during 
the term of the employment not to render 
any services for or in any other photographic 
stage or motion picture production or busi* 
ness of any other person or engage in any 
other occupation without the written con- 
sent of the producer: — Held: where the 
enforcement of such negative covenants does 
not amount to a decree of the specific per- 
formance of the positive covenants or to 
obliging the employee to remain idle or 
perform the positive covenants, they can be 
enforced by injimction ; the granting of 
such an injunction was discretionary & should 
be limited to what is reasonable in all the 
circumstances of the case ; in the circum- 
stances of this case an injunction to enforce 
the negative stipulations should be granted 
limited in aiea to the jurisdiction of the ct. 
& in the time to the duration of the contract 
or three years whichever period should be the 
shorter. — Warner Brothers Pictures Inc. 
V. Nelson, [1987] 1 K. B. 209; [1930] 3 
All E. R. 100 ; 100 L. J. K. B. 97 ; 155 L. T. 
638 ; 63 T. L. R. M ; 80 8oL Jo. 856. 

195d. Clause relating to suspension of salary — 

Right of employer to sue for damages.] — 

(1) Restrictions placed upon an employee 
under a contract of service to take effect 
duri]^ the contract are not in general against 
public policy. 

(2) A clause in an artiste’s agreement sus- 
pending salary upon her failure to appear & 
perform does not prevent the employers 
recovering damages for breach of contract as 
well as suspending her salary. The sus- 
pension of salary is not a penalty. — Gaumont- 
British Picture Oorpn., Ltd. v. Alex- 
ander, [1036] 2 All E. R. 1686 ; 80 Sol. Jo. 
816. 

Annotation : — Qenerally, Consd. Warner Hrotbers Pictures, 
Incorporated v. Nelson. [1937J 1 K. H. 209. 

Whether film actress workman with- 
in Workmen’s Compensation Acts.] — See Mas- 
ter & Servant, No. 2057b, ante. 

195e. Injury to performer hy excessive lighting — 
Liability of camera man.] — crowd artiste in 


a film production was injured by the intensity 
of the lighting in a ballroom scene. The 
lighting was not abnormal for a scene of this 
kind, but its effect was increased by the high 
polish of the floor. The film co. pleaded 
that they themselves were not responsible for 
the lighting Sa pltf, joined the second deft, 
who, pltf. alleged, was in charge of the 
lighting. Defts. then added a defence of 
common employment : — Held : lighting of 
the intensity used was not frequently used 
in the production of films & there was a duty 
upon the film co. to warn the artistes or to 
take precautions against injury to them ; it 
was the system of lighting that was at fault 
& there was no question of common employ- 
ment ; the second deft, took no responsibility 
for the effect of the lighting upon the per- 
formers. He was there to provide the 
lighting the co. required, & the likelihood 
of damage to the performers was known to the 
film co., was a risk which they took upon 
themselves. His employment afforded them 
no protection against their negligence in 
using such brilliant lights without proper 
precautions. — Russbli. v. Criterion Film 
Productions, Ltd., [1986] 3 All E. R. 627 ; 
63 T. L. R. 117 ; 80 Sol. Jo. 1086. 

195 f, Duty of film company.] — ^Russell v. 

Criterion Film Productions, Ltd., No. 
196e, ante. 

195g. Contract to write film — Breach — Measure of 
damages — ^Loss of publicity.] — ^Pltfs. were 
engaged by defts. to write a screen play 
based upon a novel & by a collateral agree- 
ment defts. were to give pltfs. screen credit & 
their names were to be thrown upon the 
screen with a statement that they were joint 
authors of the work. Defts. wrongfully 
refused to accept pltfs.’ work &> pltfs. sued 
them for breach of contract : — Held : an 
author, as well as an actor, is entitled to 
recover damages for loss of publicity. Sub- 
stantial damages should be awarded, & there 
must be a s^arate assessment in respect of 
each pltf, — Tolnay v. Criterion ¥ilm. Pro- 
ductions, Ltd., [1936] 2 All E. R. 1626 ; 80 
Sol. Jo. 795. 

195h. Use of song in film — Failure to give screen 
credit — Implied contract.] — Defts. had pur- 
chased a song lyric from pltf., the author of 
the song. In a film they ascribed the author- 
ship of the song to a third party : — Held : 
there was an implied contract that defts. 
would not give serreen credit to any one other 
than author of the song & pltf. was entitled 
to damages. — M iller v. Cecil FiiiM, Ltd., 
[1987] 2 All E. R. 464 ; 63 T. L. T. 544 ; 81 
Sol. Jo. 818. 


PART VI. 

•f. Breach of contract by distributor.] 
— rPitf., tho operator of a moving 
picittre theatre i^Held : entitled to 


damages from deft., a picture dis- 
tribntor, for not providing picinroa 
called for by Its contract, the proposed 
substitution of two spodfle pidures 


being held not to be in accordance with 
the contract. — ^Isis Theatre, Ltd. v, 
OOLTTMBIA PlOTlTBES OP CANADA, LTD., 

[19.37] 2 W. W. B. 686.— CAN. 
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Tol. xm. OaMB 1&-187A. 


TIME. 

Part I. — The Calendar and Divisions bf Time. 

19. After this case add : — 

]. — See, noWf Law of Property Act, 1926 (c. 20), s. 61. 


Part il. — Sundays 

105. After this case add 

.] — Sect noWi Hairdressers’ & Barbers’ 

Shops (Sunday Closing) Act, 1930 (c. 36). 

107. Add, Annotation : — ^Apld. Lee v. Craven, 
[1936] 2 K. B. 161. 

107a. Proprietor of lending library.] — 

person who conducts a lending library is a 
** tradesman ” within Sunday Observance 
Act, 1677 (c. 7), s. 1, & commits an offence 
against the Act if he lends out books on 
Sunday. — L ee v. Craven, [1935] 2 K. B. 


and Holidays. 

161 ; 104 L. J. K. B. 269 ; 153 L. T. 62 ; 99 
J . P. 211 ; 51 T. L. K.. 462 ; 79 Sol. Jo. 287 ; 
33 L. G. R. 2L4 ; 30 Cox, C. C. 224, 1). C. 

111. Add, Annotation : — Retd. Alexander v. Ray- 
son, [1936] 1 K. B. 169. 

127. After this case add : — 

(c) Action for PenaUiea. 

127a. Discharge of action by statute — Right of 
common Informer to costs.] — The ct. held 
that a common informer in an action against 


PART I. SECT. 2, SUB-SECT. 2. 

sy. Supply of electric energy for fifteen 
years — Agreemeni to operate street rail- 
way continuously ** throughout the year ** 
— CcUendar year .] — Moncton Tram- 
WATS V. Monoton (1931), 3 M. P. R. 
168.— CAN. 


PART I. SECT. 4. 

68 1. Sunday to Sunday — Notice of 
intention to appropriate.] — Rookrs v. 
PRBSDKRIOTON (1931), 3 M. P. B. 161. — 
CAN. 

»a. Publication of notice — ** Once a 
week for four successive weeks .**] — 
** For, as used In Lakes & Rivers 
Improvement Act, H. S. O., 3927, 
0 , 52, 1b not equivalent to ** in,’* but 
impllea duration. Sc week does not 
moan a calendar week ; — Held : there- 
fore, a notice published in a doily 
newspaper on Sat. Feb. 9, Sat. Feb. 16, 
Sat. Feb. 23, & Wed. Feb. 27, was not 
a notice published “ once a week for 
four suocessivo weeks.” — He Kyro 
River Improvement Co., [19291 4 
D. L. R. 610 ; 64 O. L. R. 225.— CAN. 


PART II. SECT. 2, SUB-SECT. 1. 



136.— CAN. 


PART II, SECT. 2, SUB-SECT. 2.— A. 

f 1. .] — Sect. 4 of Lord’s Day 

Act, 1927, provides that “ It shall not 
be lawful for any person on the Lord’s 
Day, except as provided herein, or in 
any provlnolal Aot or law now or 
hereaitor in force, to sell ... or to 
oarry on or transact any business of 
his ordinary oalll^ . . . — HOd: 
the word ” law ” therein means, not 
the common law, but a positive enact- 
ment deallDfir with Sunday observance. 
-R.£ THOMSON. [19311 8 D. L. R. 
282: IW. W. R.26; 66 Can. C. O. 38 ; 
80 Man. L. R. 277. — CAN. 

sd. Meaning of J* any person wkat- 
soever **-— -Construed ednsdem generis 
iMh other claseea in Lord's Day 
1869, a. 1.1— A.-G. OF Ontawo e. 
Hamii/ton Street Railway Co. (1902), 
54 Can. 0. C. 344 ; rensd^on other 
[19081 A. 0. 624. P. O.-UAN. 
•E. Premises open for busine^ 
Dmtce hoB,)— Deft, conducted a restau- 
mtit adanclns hall at which duxhw 
the daytime refreshments were sold 


at prices fixed by a menu Sc some of 
those partaking of refreshments amused 
themselves by dancing. During the 
evoninm a charge of 2s. was made for 
admission which entitled the person 
admitted to partake of supper & to 
dance. On Sat. evenings after the 
dancing halls in the central port of the 
city had closed, a- very considerable 
number of persons went from those 
dance halls to the hall Sc there had 
supper & danced until two or three 
o’clock on Sunday morning. On an 
information charging deft, with keeping 
premisoB open in Sunday for the pur- 
pose of transacting business, to wit, the 
business of running a cabaret Sc with 
using a building as a dance hall, the 
same not having been Ucensed : — 
Held : the evidence disclosed that the 
dancing was an essential Sc not a 
subsidiary part of the oontraot which 
deft, made with eaoh of his patrons on 
thoir admission, the budding was used 
for the iolnt purpose of a dance hall Sc 
supper room Sc deft, must, therefore, 
be convicted on both charges. — 
Police v. Nixon (1934), 29 M. O. R. 
Ill,— N.Z. 


sk. Driving live, stocfc. J — Upon apT»eaI 
from the conviction by a stipendiary 
Magistrate of applt- for winking at his 
calling on a Sunday by carrying race- 
horses in a horse-float in breach of 
sect. 18 of I^olie© Offences Act, 1927 : — 
Held : conditions of stock driving 
having changed since the saitl sect. 
fli'st appeared on tlio Statute Hook, it 
would bo putting too narrow an inter- 
pretation upon sub -sect. (3) thereof, 
whiidi inter alia oxempt-ed “ the driving 
of live stock ” on a Sunday, to hold 
l.hat improved fadlities for the transfer 
of stock could not be availed of on n 
Sunday although adherence to f>ldor 
motiiods was permitted & that there- 
fore the acts of applt. were* covered 
bv the exemption & the appeal must be 
allowed. — Bi-ACKHALiiV. Nrary, (19.36J 
G. L. R. 1 ; 11 N. Z. L. J. 311.— N. Z. 


ART 11. SECT. 2, SUB-SECT. 2.— 

B. (•) U. 

86. Farm manager — Contract of 
[ring — Sale of goods involvedr-in- 
ilid.] — Defts. through an S., 

itered Into an agreement with pltf. 
1 Sunday, Mar. 23, 1980, to employ 
itf. as manager of their dairy farm 


for one year. Pltf. took over the 
management of the farm at once, 
remaining there until Oct. 16, when he 
was dismissed. In an action for wrong- 
ful dismissal : — Held : the hiring of 
pltf. on a Sunday was a ” transaction 
in connection with the ordinary 
calling ” of defts. & so within the pro- 
hibition of the Lord's Day Aot. Sc the 
action should be disnoLissed. — Lister v, 
BtTRNS Sc Co., [1931] 3 D. L. R. 105 ; 
56 Can. C. C. 197 ; 48 B. C. R. 468.— 
CAN. 


PART n. SECT. 2, SUB-SECT. 2.— 

C. (b). 


k I. Conditional sale of car ,] — 

The contract In question herein, one 
for the oonditional sale of a motor car, 
held to have been made on a Sunday 
when, after deft’s wife had approved 
of the oar, it was handed over to him 
& he delivered to pltf.’s manager the 
documents evidencing the oontraot 
which ho, deft., had sl^ed on Saturday 
but had taken home with him. Sc the 
manager took possession of deft.’B 
old car which pltf. had agreed to accept 
in part payment for the new one. The 
contract was, therefore, unenforceable. 
— Superior Motors, Ltd. v. Cade 
[1930] 2 W. W. R. 448 : 3 D. L. R 
1003 ; 24 S. L. R. 668.— CAN. 


J — Xlio et. must take 

judicial noti(!(^ of the fact that a con- 
tract of sale took place on a Sunday, 
cont.rary to Law No. 24 of 1878, a. 
], & ia consequently unenforceable, 
although this j>oirit is not pleaded. — 
Naidoo V . Karodian Sufpjly Stores 
(1936), N. L. R. 323.— S, AF. 


1 1 . Building contract .] — ^A oon- 

traot executed on a Sunday for the 
doing of work which is within the 
ordinary calling of a party thereto, 
e.g., a building oontraot with a 
carpenter Sc contractor, is illegal under 
the Lord’s Day, R* S. (L, 1927 (o. 123), 
B. 4. 


Whore in the carrying out of an 
illegal building contract the con- 
tractor’s work Sc materials have been 
incorporated into a building he oannot 
recover on a quantum meruit based on 
deft. *8 retention of the premises, since 
the latter Is unable to exercise an 
option to return the materials.— 
Farbeix V, SAwrrsKiJSask.), U9293 4 

D. L. R. 289 ; 8 W, W. R. 28.— CAN. 




Oases 127ar-819. English and Empiee Digest Supplement, 


a CO. for penalties for breach of the Sxinday 
Observance Act, 1781 (c.- 49), was entitled 
to costs down to the date when by Sunday 
Performances (Temporary Regulation) Act, 
1931 (c. 52), the potion was discharged & 
made void, the question of costs being made 
by the Act a question for the ct. — O rpbn v. 
ISew Empire, Ltd. (1931), 48 T. L. R. 8; 
75 Sol. Jo. 763. 

131a. London County Council (General Powers) 
Act, 1927 — Sale of vegetables on Sunday — 


Invalidity of licence.] — Under London County 
Council (General Powers) Act, 1927, there is 
no power to grant a licence for the sale of 
vegetables in the streets on Sunday, as such 
sale is a contravention of Sunday Observance 
Act, 1677 (c. 7). — Clifton v. Holborn 
Borough Council (1929), 142 L. T. 160; 
93 J. P. 196 ; 46 T. L. R. 633 ; 73 Sol. Jo. 
600 ; 27 L. G. R. 668 ; 29 Cox, C. C. 17, 
D. C. 

Antwtation ; — ^Befd. Baars v. Keep, Brooks v, Hensington 
Borough Council (1931), 96 J. P. 153. 


Part III. — Computation of Time 


246. Add. Annotation : — Refd. Stag Line, Ltd. v. 
Foscolo Mango & Co. (1931), 48 T. L. R, 127. 

290. Add. Annotation : — Apld, Re Hector Whaling, 
Ltd., [1930] Ch. 208. 

309. Add. Annotation : — As to (2) Apld. Re Hector 
Whaling, Ltd., [1936] Oh. 208. 

309a. .] — The period of not less than twenty- 

one days prescribed by sect. 117 (2) of Cos. 
Act, 1929, i*elatmg to notices of meetings in 
connection with the passing of special resolu- 
tions, means a period of not less than twenty- 
one clear days, exclusive of the day of service 


of the notice exclusive of the day on which 
the meeting is to be held. Provisions in the 
articles regulating the date on which a notice 
is to be deemed to be served must be con- 
sidered ; but an article which provides that 
the day of service of a notice is to be counted 
in the relevant number of days must be dis- 
regarded . — Re Hector Whaling, Ltd., 
[1936] Ch. 208 ; 105 L. J. Ch. 117 ; 154 L. T. 
342 ; 52 T. L. R. 142 ; 79 Sol. Jo. 966. 

819. Add. Annotations : — Refd. Legge v. Legge 
(1928), 45 T. L. R. 157 ; Sheam v. Shearn 


PART II. SECT. 2, SUB-SECT. 3. 

Is i, Miniature golf course .] — 

Deft, wae convicted for operating a 
miniature golf course on Sunday, con- 
trary to a municipal bye-law passed 
under powers authorldug township 
councils to pass bye-laws for regulating 
&; licensing exhlbitious held for hire 
or gain, theatres, music-halls, bowling 
aUeys, moving picture shows, & other 
places of amusement : — Held : there 
appearing to bo no genus to which all 
of the specided places of amusement 
belonged & from which the miniature 
golf course could be excluded, there 
was no reason for 8 a 3 ring that the golf 
course was not one of the places dealt 
with by the statute, & therefore the 
bye-law was one which the statute 
conferred authority to pass. — R. v. 
Epstbin, [19311 O. R. 728; 66 Can. 
C. C. 139.— CAN. 

sg. Construction of Act — ** Sont^ game 
or otJier ** — Miniature golf.] — Sect. 7 
of Sunday Observance Law 28 of 1 896 
(T.) prohibits the owner of a public 
billiard room or other public place of 
recreation from allowing ** some game 
or other ** to be played there on 
Sunday : — Held : the word game in the 
section had its ordinary meaning, 
namely, an amusement bringing 
several people together in competition 
with each other, & included miniature 
golf. — R. V. Clabke, [1931] App. D. 
453.—- S. AF. 

PART II. SECT. 2, SUB-SECT. 4.— A, 

al. Ascension Day — Dies 7ion jnridi- 
vMs .\ — K. x \ Macohione, [1937] 1 
W. W. R. 151 ; 1 D. L. R. 5'J3 ; 67 

0. C. 381.— CAN. 

PART II. SECT. 2, SUB-SECT. 4.— C. 

p I, .] — search & seizure 

made, without warrant, by a pre- 
ventive officer of Alberta Liquor 
Control Board under the authority 
conferred on him by sect. 113 (2) of the 
Government Liquor Control Act of 
Alberta is not illegal because made on 
a Sunday. Such exercise of said 
authority is not within the prohibition 
of 29 Car. 2. o. 7, Be being a ministerial 
act Is lawful at common law. — R* 
ex rel. Beaumont v. Posternak* 


[1929J 2 W. W. R. 487 ; 51 Can. Crim. 
Cas, 426 ; 24 Alta. L. R. 202.— CAN. 

p ii. .) — R. V. WBioHr (Alta.), 

[19291 1 W. W. R. 917 ; 52 Can. Crim. 
Cas. 285.— CAN. 

PART II. SECT. 2, SUB-SECT. 5. 

a i. Preparation of meals.] — 

The preparation & service of meals on 
Sunday 16 a** work of necessity within 
the Lord's Day Act. — Georges v. 
0HARI.OTTETOWN, [1932) 2 D. L. R. 
443 ; 4 M. P. R. 133 ; 68 C. 0. C. 99. 
—CAN. 

a ii. Necessity of person for 

wluun vmk done..] — K. v. Bohtnk^k, R. 

PisTLEY, H. 17. Webb, [1937J 3 
W. W, H. 594.— CAN. 

h i. .] — Held : neither a co., 

nor its agent, selling land in sub- 
division, came within the provisions 
of sect. 1 of Sunday Observance Act. — 
Land Development Co., Ltd, v. Pro- 
van (1929), 43 C. L. R. 683 ; 4 A. L. J. 
165 ; (1930), Argus. L. R. 301.— AUS. 

sg. Driving of live-stock — Convey- 
ance of race-horses by motor horse- 
float.] — It is an oflenoo under soot. 
IS (1) of Police Offences Act. 1927, to 
work at a trade or calling on Sunday 
in view of any public place, but, by 
Rub-floct. (3) nothing in sub-sect. (1) 
shall apply to “ works of necessity or 
charity, or the driving of live-stock,” 
etc. B,, tho driver of a motor horse- 
float owned by his father, loaded race- 
horses on tho horse-float in view of a 
public place at New Plymouth tin a 
Sunday ; & forthwith conveyed them 
to Trentham racecourse. On appeal 
from a oonviotion under tho above- 
named sect. ; — Held : allowing the 
appeal, the facts brought the case 
within the exemption of the driving 
of live-stock ” in sect. 18 (3) of Police 
Offences Act, 1927, — Blackhall 17 . 
Neaby, £19361 N. Z. L. R. 1067.— 
N.Z. 

PART HI. SECT. 2, SUB-SECT. 2.— C. 

230 icv, .3 — An action for 

the recovery of damages occasioned 
by a motor vehicle on Sept, 8, 1928, 
was begun by writ issued on Mar. 8, 
1929 : — Uetd : It was not barred by 


Highway Traffic Act, s. 63 (1). Where 
an^hing is to be done in a certain 
time after a given event or date, the 
day of the occurrence is to be excluded. 
— Switzer v. Kahn, [1929) 4 D. L. R, 
2.32 ; 64 O. L. R. 219.— CAN. 


230 xvi. .1 — An action 

arising out of a collision of two motor 
vehicles upon a highway was begun 
by a writ of summons issued on 
Tuesday Apr. 22. The oolUsion took 
place on Got. 20 of the previous year, 
at about 11 a.m. Highway Traffic 
Act provides that no action shall bo 
brought after the expiration of six 
months from the time when tho 
damages were sustained. Apr. 20 & 
21 wore holidays : — Held : the action 
was brought in time. Tho day of tho 
date of the accident was to be ex- 
cluded 8c the ct. was not required to 
take notice of tho hour of the day when 
the accident occurred. — Brown v. 
Croucher & Douse. [1931] 4 D. L. R. 
219 ; 0. R. 541.— CAN. 

230 xvii. .) — The phrase 

** more than fourteen days before a 
sittings,” in sect. 760 Criminal Code, 
means at least fifteen clear days. — 
R. V. Shenowrki, [1932] 1 W. W. R. 
192 ; 40 Man. L. R. 218.— CAN. 


■1. ” Within seven clear days .**} — 
R* 1 of the rules (Sask.) for oases stated 
under sect. 761 of the Criminal Code, 


provides that ” an application to a 
justice of the peace to state 8c sign a 
case shall be . . . delivered . • • 
within seven clear days from the date 
of the proceeding questioned 
Hdd : the word ” within ” was tho 
governing word therefore, the 
word ” dear ” did not have tho effect 
of rendering an application made on 
the eighth day in time. — Re Bonner 
& Westpaix, [1931] 1 W. W. R. 334. — 
CAN. 


PART III. SECT. 3, SUB-SECT. 1. 

289 1. Construed to effectuate 
f parties,] — Where, under a building 
ontraot work was to be completed 
y ” Nov. 31 ” under penalty of 
amages: — Held: this mtwt be con- 
bruod to mean Nov. 30.— 

[JtNNEAB (1892), 23 0. R. SIS.- CAN. 




VoL XLn.~Time, Cases 319~-^67. 


T. 772 ; Stephen v. Stephen, 

*Pj^*^S**N. — If one was describing a thing * 
which occupied the whole of a period, such 
as tenure, or presence in a given place, 
&/‘for** were admirable words. 
But if one said that a series of payments to 
be made on particular dates was “ during ** 
or “ for a period, “ during ** or “ for ” 
must mean “ in respect of '* that period 
(Rowlatt, J.). — Inland Revenue Com- 
missioners V. St. Luke, Hostel, Trustees, 
Registered (1930), 46 T. L. R. 412 ; 74 
Sol. Jo. 466 ; revsd, on other grounds. 144 
L. T. 60, 0. A. 


824b. ** Por.*n — Inland Revenue Commis- 
sioners V . St. Luke, Hostel, Trustees, 
Registered, No. 324a, arde. 

325. Add. AnnotafUm : — Hefd. Re Hector Wlialing, 
Ltd., (1930J CJh. 208. 

330a. .] — For the purposes of the statutory 

notice of appeal Sunday is not a dies non . — 
R. V. Greville (1929), 21 Cr. App. Rep. 108, 
0. C. A. 

342. Afi er this case add : — 

Presentation of election petition.] — AVc Klec- 
TIONK, No. 1598a, a}de. 

367. Add. Annotation : — Refd. R. v. Scoffin» 
[1930] 1 K. B. 741. 


PART III. SECT. 4, SUB-SECT. 2. 

sg. Whether Ilememltrance Day in- 
clua.ed .'\ — Kemembrance Day is not a 
ct, holiday in which the othces of the 
ct. in the Province of Saskatchewan 
arc closed . — Re Ford Estate, [1934] 
2 W. W. 11. 47.— CAN. 


PART III. SECT. 6. 

334 i. Legal proceedings — Act to be 
done by party — Service of notice of 


appeal .] — R. u. Christian Community 
Universal Brotherhood, Ltd., 
[1931] 1 W. W. R. 255.— CAN. 

L i. Adjournment to day of legal 

krj/.]— The fact that a motion is 
adjouined to a statutory holiday does 
not render the notice of motion void. — 
Rosa v. Kbllinoton, [19281 3 D. L. R. 
562 : [1928] 2 W. W. R. 399 ; 22 Sask. 
L. R. 505.— CAN. 

PART III. SECT. 6. SUB-SECT. 1. 
343 iv. On Sept. 8, 1928, 


deft, was the owner of an unlicensed 
wireless reoeivinicr sot. Jjater in the 
same day, after a visit of an inspector 
wlilch was not shown to have been 
communicated to him, he took out a 
licence. On a charge of maintaining 
an unauthorised wireless sot: — field: 
the fractions of the day were to be 
taken Into account, &; d^t. was guilty 
of the offence. — Beark v. Ward, 
119281 S. A. S. R. l.-AUS. 


69 



Cases 8— 72a. English and Empibe Digest Supplement. 


TORT. 


Part I.— Nature 

S. Add, AnnotationB : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 

F. C. 119. Held* Bottomley v. Bannister 
(1931), 101 L. jr. K, B. 46 ; HiUen v. I. 0. I. 
(Alkali). Ltd., [1934] 1 K. B. 466 ; Wilchick 
V. Marks & Silverstone, [1934] 2 K. B. 66 ; 
Parker v, Oloxo, Ltd. Senior, [1937J 3 
AH E. li. 524. 

12. Add. Annotation : — Refd. Jarvis v. Moy, 
Davies, Smith, Vandervell & Co., [1936] 

1 K. B. 399. 

15, Add. Amiotation : — Refd. Jarvis v. Moy, 
Davies, Smith, Vandervell & Co., [1936] 1 
'L B. 399. 

19. Add. Annotations : — ^Refd. The Arpad (1934), 

50 T. L. R. 605 ; Jarvis v. Moy, Davies, 
Smith, Vandervell & Co., [1930] 1 K. B. 399, 

23. Add, Annotation: — Refd. Paul (It. & W.), 

Ltd. V. Wlieat Commission (1935), 152 L. T. 

352. 

24, Add, Annotation : — Refd. Jarvis v. Moy, 
Davies, Smith, Vandervell & Co., 1930] 1 
K. B. 399. 

26, Add. Annotation : — ^Refd. Jarvis v. Moy, 
Davies, Smith, Vandervell & Co., [1936] 1 
K. B. 399. 

28a. Action against stockbroker for breach of 
Instructions.] — Pltf. sued defts., a firm of 
stockbrokers, claiming damages for breach 
of his instructions as to the purchase of certain 
shares whereby he sustained loss. At the 44. 
trial judgment was given in his favour for 


of Torts. 

JS60 & costs ; — Held : the action was founded 
on contract, & not on tort, & therefore, by 
County Ots. Act, 1919 (c. 73), s, 11, pltf. was 
only entitled to costs on the county ct. scale. 

Per Gbebb, L.J. : Where the breach of 
duty complained of arises out of the obliga- 
tions imdertaken by a contract, the action is 
founded on contract ; but where that which 
is comx)lained of arises out of a liability 
independently of the personal obligation 
undertaken by a contract, an action brought 
in I'espect of this is founded on tort, & this 
is so even though there may be a contract 
between the parties. — J abvis v. Moy, Davies, 
Smith, Vandrrveli^ & Co., [193(5] 1 K. B. 
399; 105 L.%. K. B. 309; 154 L. T. 305, 
C. A. 

30. Add. Annotation: — As to (1) Consd. Re 
Simms, Ex p. Trustee, [1934] Ch. 1. Refd. 
De Jeilcy Marks v. Greenwood, [1936] 1 
All E. R. 863. 

34. Add. Amioiaiions : — Consd. Hollywood Silver 
Fox Farm, Ltd. v. Emmett., [1936] 1 All E. R. 
825. Refd. Farr v. Butters Bros. {>o., 
[1932] 2 K. B. 600. 

35. Add. Annotations : — As to (1) Consd. Holly- 
wood Silver Fox Farm, Lid. v. Emmett, 
[1936] 1 All E. R. 825. Generally, Refd. 
Hampton v. West Cannock Colliery Co,, [1932] 
2 K. B. 293 ; Place v. Searle, [1932] 2 K. B. 
497. 

Add. Annotation : — Refd. De Jetley Marks v. 
Greenwood, [1930] 1 AU E. li. 863. 


Part II. — Liability for Torts 


Sect, 8.~~J0INT TORTFEASORS. 

(p. 976), 

See, now, Law Refoim (Married Women 
So Tortfeasors) Act, 1935 (c. 30), ss. 6, 7. 

62* Add, Annoicdions : — ^Refd. Chapman v. Elles- 
mere (1932), 48 T. L. R. 309; Crozier v. 
Wishart So Co. So Western Printing Services, 
Ltd., [1936] 1 AU E. R. 1. 

65* Add. Annotation : — ^Refd. Crozier v, Wishart 
Sc Co. &; Western Printing Services, Ltd., 
[1936] 1 All E. B. 1. 

69. Add. Annotation : — ^Apprvd. Honeywill So 
Stein, Ltd. v, Larkin Bros. (London’s 
Commercial Photographers), Ltd., [1934] 1 
K. B. 191. 

72. Add. Annotations : — ^Refd* Bowntree So Sons, 
Ltd. V. Frederick Allen So Sons (Poplar), Ltd. 


(1935), 41 Com, Cas. 90 ; Ash v, Hutchinson 
Sc Co. (Publishers), Ltd.. [1936] Ch. 489. 

72a. Apportionment of liability — ^When Justified.] — 
Applt, So resp. were defts. in an action for 
damages for personal injuries caused by 
negligence. Applt. had suddenly & violently 
applied her brakes while driving her motor 
car in a stream of traffic. She gave no signal 
by hand of her intention to stop, but her car 
was fitted with a stop-light which “was auto- 
matically operated when the brakes were 
applied. A car travelling immediately be- 
hind her was unable to puU up in time, So 
collided slightly with the applt. ’s cai*. 
Besp.’s car, the last one in the stream of 
traffic, was also unable to pull up, So collided 
violently with the car in front. Pltf. was a 
passenger in resp.’s car, Sc suffered severe 
injury. At the trial, the judge found that 


PART IL SECT. 8, SUB-SECT. 1. 

68 xiii. .] — In the case of 

a coUision between two vehicles In 
ooneequonoe of Independent acts of 


negligence ooxnmitted by the respective 
drivers, both directly contributing to 
the aooident Sc to the inlnry sttlfeied 
by a third person riding in one of the 
vehldes, he having no control over the 

70 


driver of the vehicle, both drivers are 
severally liable to him. — ^MAoUoNiraLL 
& JORDAK e. PSOH Sc LOVBSTM, [1980] 
8 W. W. R. m ; 4 R. li. Si ; 
119801 4 R. L. B. 896.— CAN. 
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applt. had been negligent, in that she stopped 
WO suddenly & failed to give any warning by 
hand-signal. Kesp. was also found to have 
been negligent^ in that he failed to apply his 
brakes sufficiently to stop, but instcafl fii-st 
pulled out t<.) his off side in an endeavour to 
overtake. lmm<^di.ately after ju<lgment had 
been delivered, an applicalion was made to 
the judge to appoi‘tion the hln m e between 
the two defts. in accordance with the i)ro- 
visions of Law Reform (Marri(*d Women & 
Tfirtfeasors) Act, J935 (c. 30). The judge 
apportioned the blame, two-thirds to applt. 
Sd one-third to resp. //e/d ; (!) such an 
application was witliin the terms f)f Uaw’ 
Reform (Married Women & Tortfeasors) Act, 
3935, s. 6 (2), & the judge tlierefore had juris- 
diction to make an ap|)ortionmcnt ; (2) such 
an apiiortionment ’was a matter of discretion 
for the judge, <k would not bo disturbed liy 
the Ot. of Appeal, unless it could be shown 
that the judge luid aett^d upon a wrong 
principle in law ; (3) a stop-light automati- 
cally operated by ilu^ brakes of a motor car 
does not give sufti<;ieni warning of the 
intention of a driver to slow down or to stoji. 
A hand-signal should also be given. It is 
no defence to an allegation of negligence for a 
driver to contend tiiat- lie has done ev<?ry- 
thing suggested in the Highway Code, which 
is merely a code of suggested behaviour on 
the road, is not binding as a statutory 
regulation. — Croston VATicmAK. [1937] *4 
All E. K. 249 ; 54 T. L. R. 54 ; 81 Sol. .fo. 
882, V, A. 

83« Add, Annotatwn : — Refd* Chapman v, Elles- 
mere (1982), 101 L. J. K. B. 376. 

88. Add, Annotation : — Retd. Fenton Textile I 
Assocn. V, Thomas (1929), 45 T. L. R. 264. 

92. Add, Annotation : — Consd. Clark v, Urquhait, 
Stracey v, Urquhart (1929), 141 L. T. 641. 

99. Add. Annotation: — As to (1) Retd. Strath- 
lome S.S. Co. v, Andrew Weir & Co. (1934), 
40 Com. Oas. 168. 

108. Add. Annotation: — As to (!) Refd. Hillen v. 
I. C. I. (Alkali), Ltd., [1934] 1 K. B. 455. 

108a. Statutory liability to contribute — ^Law Re- 
form (Married Women & Tortfeasors) Act, 
1986 (c. 30). J — ^]-*ltf., who was upon the 
premises of deft, in circumstances which 
made him in law an invitee, fell down a hole. 
The hole had been left imcovered by the 
negligence of a- contractor who was carrying 
out certain work ux)on the premises, & he was 
added as a third party, as deft, alleged that 
the contractor was liable to contribute 
towards the damages. The damages were 


agreed at £200 Sc the action proceeded solely 
in respect of the claim for indemnity or con- 
tribution by deft, against the third party : — 
Held : by virtue of Law Reform (Married 
Women & Tortfeasors) Act, 1936 (c. 30), s. 6, 
the third party could be ordered to contribute 
to the damages, & in the circumstances 
should contribute onc-half of the damages ; 
Setnhle : it is not necessary in a claim under 
Ijaw Reform (Mairtod Women Sc Tort- 
feasors) Act, 1935 (c. 30), s. 6, that the statute 
bo ple/id(Ml. — BTTTimiAM V, Boyer & Brown, 
[1936] 2 All E. R. 1165. 

108b. — A schoolgirl was ca^rrying out 

a chemujal experiment with chemicals 
supidied by the teacher of the chemistry 
class, when an exydosion occurred whereby 
she was severely injured. The experiment 
was one for the making of oxgyen by heating 
a mixture of xjotassium chlorate & man- 
ganese dioxides a perfectly harmless experi- 
ment. The teacher had purtihased the 
chemicals from tlie second defts., receiving 
as manganese dioxide a black powder so 
labelled in a packet. Tn fact the black 
powder was a mixture of antimony sulx))iido 
Sc manganese dioxide, indistinguishable from 
manganese dioxide to the eye, but dangerous 
when heaic^d with potassium chlorate. Tlie 
second defts. had purchased this powder as 
manganese dioxide from the thu*d pai*ty, 
whose invoice stated : “ The above goods 
are accurafye as describtid ‘on leaving our 
works but they must be examined Sc tested 
by user before use. The above goods are 
not invoiced as suitable for any purpose but 
they are of the nature & quality described.” 
The second defts. had carried out no test on 
the powder & had not advised the teacher 
that an examination or test would be advis- 
able, The second defts. knew that the 
powder would be used for the purpose of 
school experiments, but they had not told 
the third party that the powder might be so 
used. The schoolgirl recovered damages, in 
an action for negligence, from the second 
defts., who sought an indemnity or con- 
tribution from the third party : — Held : 

( I ) as the third party had no notice of t>he 
intended user of the powder, which might 
have been resold for a variel y of purposes or 
in innocuous compounds or mixtm*es, Sc as 
the second d(ifts. had not carried out a test, as 
the invoice proscribed. Sc which the second 
defts. had amplt» opportunity for doing, the 
third party was not liable to indemnify the 
second (lefts. ; (2) as the third party could 
not iiave betm successfully sued by the 
schoolgirl, the third party was not liable to 


PART II. SECT. 8, SUB-SECT. 6. 

84 a, AccepUmce of sum. paid 

into court .] — Dominion Coal Co. v. 
LETItAND Sc Co., [1930] 2 D. L. B. 
668.-~CAN. 

88 i. Causes of action acparaie — 

No disclmrge to others.] — hus- 
band who was II passenger in a motor 
car which belonged to deft., the 
Manitoba Power Commission, & w^ 
being driven by deft. S., was killed in 
a elision between that oar & a truck 
owned by deft. T. whi<*h was being 
driven by deft. W. Pltf. accepted 
83,000 from the Power Commission & 
8. Sc filed a notice of discontinuance 
of the action as against them, & the 
settlement was approved by an order 
which apportioned the $3,000 between 


pltf. & her infant son : — Held : dotts. 
S. Sc the Power Oommlsaion wore not 
joint tort-foasoi« with the other two 
defts. &, therefore, the Hidtlement 
with the former did not preoludo pltf, 
from proceeding with her action against 
the latl-er ; &, on the oviden<H\ she was 
entitled to recover against them also.— > 
Neoiuoit (Nkgryoh) V, Wkbnek, [10371 
1 W. W. R. 190.--CAN. 

PART II. SECT. 8, SUB-SECT. 6. 

89 lii. .h-WHTTE V. Leslie. 

[1930] 2 D. L. R. i09.-~OAN. 

PART 11. SECT. 8, SUB-SECT. 7. 

96 Vi. .1 — Esten V. Rosen, 

[1929] 1 D. L. R. 276 ; 63 O. L. R. 210. 

—CAN. 
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96 vii. .] — Kkip V. Aoorn Sc 

MoDonalp. [19321 S D. L, R. 239; 
4 M. P. K. 341.— -CAN. 

so. Effect of Negligence Act. 1930 
(On/.).j — Above Act is coucornod with 
contribution between joint tort- 
feasors 8c does not throw any lia- 
bility on any party who would ho liable 
apart from the Act,— Toppinci v. 
OSHAWA Stkekt Rt. Co., (1031 J 2 
D. L. R. 263 ; 66 O. L. R. 618.— CAN. 

sr. Act ffeUeved lawful ,] — No right 
of contribution between joint tort 
feasors arises from the fact that, 
through a mistaken view of the law, 
they bellovo their act to be lawful. — ► 
Winslow v. Wilson (No. 2), [19361 
V. L. E. 247 ; 42 Argus L. E. 214,— 
AUS. 
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contribute as a joint tortfeasor. — K ubacii r. 
Hollands, [19373 3 A]] E. R. 907 ; 53 

T, L. J{. 1024 ; 81 Sol. .lo. 700. 

112. Add, Annotations : — As to (2) Apld. Hasel- 
dine i;. Hosken, [1933] 1 K. B. 822. Refd. 
Bradstreets British, Ltd. v, Mitchell (Harold) 

Carapanayoti & Co., [1933] Ch. 190 ; 
Howard v, Odhams Press, Ltd., [1937] 2 
All E. R. 509. 

113. Add, Annotation : — ^Refd. Bradstreets British, 
Ltd. V. Mitchell (1932), 48 T. L. R. 670. 

116. Add, Annotations : — Refd. Bradstreets British, 
Ltd. V, Mitchell (1932), 48 T. L. R. 670; 
The PJdison (1932), 147 L. T. 141 ; Re 
Simms, Ex p. Trustee, [1934] Ch. 1. 

119. Add, Annotation : — Retd. Strathlorne S.S. 
Co. V, Andrew Weir & Co. (1934), 40 Com. Cas. 
168. 

120. Add, Annotation : — ^Apld. Strathlorne S.S. Co. 
V, Andrew Weir & Co. (1934), 40 Com. Cas. 
168. 

124. Add, Annotation : — Consd. Honeywill & Stein, 
Ltd. V, Larkin Bros. (London’s Commercial 
Photographers), Ltd., [1934] 1 K. B. 191. 

127a. .] — Daily Mibkor Nkwspapkrs, 

IjTD. V, Excluhtvk Nkwh Agency (1937), 81 
Sol. Jo. 924. 

140. Add, Annotation : — ^Refd. R. v, Manley, [1933] 
1 K. B. 529. 

141. Add, Annotation : — Refd. De Jetley Marks v. 
Greenwood, [1930] 1 All E. R. 863. 

148. Add, Annotations : — Consd. Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 
450. Refd. Green v, Berliner, [1036] 1 All 
E. R. 199. 

166. Add. Annotations : — Generally, Refd. Farr v. 
Butters Bros. & Co., [1932] 2 K. B. 606; 
De Jetley Marks v. Greenwood, [1936] 1 
All E. R. 803. 

167. Add, Annotation: — Refd. Wyatt v. Kreg- 
linger & Fernau, [1933] 1 K. B. 793, 

167. Add, Annotations : — Refd. A.-G. v. Walker- 
gate Press, Ltd., Same v, Bloomfield, Same 
V. Carlton (1930), 142 L. T. 408 ; De Jetley 
Marks v. Greenwood, [1936] 1 All E. R. 863. 

167a. Necessity lor breach before issue of 

writ,] — Pltf. was managing director & defts, 
were the chairman & other directors of a 
limited co. which was incurring heavy losses. 


Pltf. had urged that an investigation should 
be held to inquire into the reasons for these 
losses, but no investigation was then held. 
Pltf. was compelled through ill-health to 
leave England. Defts. at a board meeting, 
thinking that the co.’s poor financial position 
was due to pltf.’s mismanagement, suspended 
him from his duties & proposed the holding 
of an investigation. A report hostile to jpltf , 
was duly made by the investigator. Plbf.’s 
salary had been paid after his suspension, 
but on one occasion no payment was made as 
the co. thought it had an account against 
him amoimting to more than the sum due to 
him. Pltf. was not told why no payment 
had been made. He thereupon wrote to the 
CO. demanding to know within two days 
whether he had been dismissed. On receiving 
no satisfactory reply, pltf. issued a writ 
against defts. for damages for wrongfully 
conspiring to procure a breach of his contract 
with the CO. He also resigned his director- 
ship : — IleM : on the evidence pltf. had never 
been dismissed ; a conspiracy to cause a 
breach of contract is not in itself good cause 
of action. The intended breach is an integral 
part of the cause of action & must take place 
before the writ is issued ; directors in a board 
meeting cannot induce or conspire to induce 
that meeting to break a contract, thougli 
some may before such meetiug so conspire ; 
the action of those who induce others to 
break their contracts can only be justified 
where such action is taken as a duty, — D e 
Jetley Marks v. Greenwood (Lord), 
[1936] 1 AU E. R. 863 ; 80 Sol. Jo. 613. 

169. Add. Annotations : — Consd. Be Simms, Ex p. 
Trustee, [1934] Oh. 1. Refd. Place v. Searle 
(1932), 101 L. J. K. B. 465 ; De Jetley Marks 
V. Greenwood, [1936] 1 All E. R. 863. 

176. Add. Annotation : — Refd. De Jetley Marks v. 
Greenwood, [1936] 1 All E. R. 863. 

177. Add, Annotation : — Refd. De Jetley Marks v. 
Greenwood, [1936] 1 All E. R. 863. 

179. Add, Annotation :— -Generally, Refd. Egress 
Dairy Co. v, Jackson (1929), 99 L. J. K. B. 
181. 

180. Add, Annotations: — As to (1) Refd. Place v, 

Searle, [1932] 2 K. B. 497. Generally, Refd. 
De Jetley Marks v. Greenwood, [1936] 1 
All E. R. 863. 


PART n. SECT. 9. 

r i. .) — la an action for con- 
spiracy based on an alleged violation 
of the criminal law the onus on pltf. 
does not extend to proof beyond a 
reasonable doubt but is the same as is 
usual in civil actions. — Floyd v, 
Edmonton City Dairy. Ltd., [1934] 
.3 W. W. R. 326 ; 62 O. C. 0. 254.— 
CAN. 

PART II. SECT. 10, SUB-SECT. 2. 

168 ii. .} — Owing to 

trouble having arisen from time to 
time between pltf., the boatswain of a 
ship, & the crew a number of meetings 
were called to consider pltf.'B behaviour 
his suitabilitv to act as boatswain. 
Later the question arose as to whether 

S Itf.’'8 name appeared on the records of 
le union as a ** scab,** at a further 
meeting it was decided to ^ndte to the 
union making inquiries, it being agreed 
by pltf. that if the reply was against 
him he would leave the ship. The 


union replied stating that pltf. had 
sailed as a free labourer. & as he refused 
to leave the crew by ballot decided not 
to sail with him. This decision was 
conveyed to the master of the ship who 
advised pltf. to leave, which he sub- 
sequently did & was paid off. A few 
days later at a stop-work meeting, at 
which none of the crew were present. 
It was unanimously resolved that in 
view of pltf. *8 conduct he bo not allowed 
to sign on as a boatswain or leading 
hand. On a claim for damages : — 
Held : the substantial reason of the 
seamens* refusal to sail with pltf. was 
his behaviour to tho crew whose action 
was neither wanton nor malloious 
did not give rise to an action for 
damages : there was no evidence con- 
necting deft, union or its President 
with the conduct of the seamen & the 
claim for damages must fall, — Brown 
e. New Zealand Federate Seaman's 
Union (1934), 29 M. O. R. 17,— N.Z. 

168 lii. ,} — ^An action for 

damages lies figainst persons who act 


in concert with the object 8c result of 
inducing another to break a valid 
contract in restraint of trade entered 
into by him with pltf., where as 


99 : 3 D. L. R'. 259 R.'SIO.— 

GAN. 

168 Iv, Contract of 

marriage ,] — ^A woman sued a man for 
damages on tho ground that defender 
had induced his son, a minor, to bi'eak 
his i»romiso to marry the pursuer. 
She did not aver any facts or circum- 
stances from which it could be inferred 
that defender had been actuated by 
malicious or improper motives : — 
Held : In order to support on action 
against a pai*eut for inducing his child 
to break a promise of marriage, specific 
averments that defender had acted 
from malicious or improper motives 
wore necessary ; action dismissed as 
irrelevant. — Findlay v, BX-tAYLUOK, 
11937] S. C. 21.— SOOT. 
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Part ill. — Remedies for Tort. 

195. Add. Annotation : — Refd. Monk v. Warbey 198. Add. Annotation : — Consd. Hollywood Silver 
(1934), I6l L. T. 100. Fox Farm, Ltd. v. Fmnictt, 11930] 1 AU 13. B. 

825. 


Part V. — Waiver and Consent. 

228. Add. AnnotoMona : — ^Reld. China Navigation 287. Add. Annotation : — Refd. lie Simms, Ex p. 
Co. V. A.-G. (1932), 48 T. L. B. 375 ; Copper Trustee, [1934] Ch. 1. 

Export Assoon. Inc. w. Mersey Docfa & Har- 239., Add. Annotation .—Refd. Siitlierland Pub- 
boTir Board (1932), 4.8 1. L. R. 542. lishing Co. ik Oaxton I’ublishing Co., [1930] 

1 All E. R. 177. 
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▼oL nm. owM i&~u?tu 


lOa A.dd, JLnnotaHon t—A.8 to (2) Apld« Frost t). 
Oaalon, Frost v. WUkins, [1020] 2 K. B. 138. 

10a. .]— I can fli^d nothing in the Act to 

prevent me ^ving to the word “ budness ” 
one ol its ordinary meanings — ^namely, work 
or occupation (Bussell, 11.1.). — Vrowt v. 
Oaslon, Frost v. Wilkins, [1020] 2 K. B. 
138 ; 08 L. J. K. B. 623 ; , 141 L. T. 281 ; 
03 J. P. 102 ! 46 T. L. R. 417 5 73 Sol. Jo. 
333 ; 27 L. G. B. 480, 0. A. 


Part III. — Freedom of 

44. Add, Annotutiom : — Generally, Refd. Gilford 
Motor Co. V, Home, [1933] Oh. 935 ; Simpson 
V. Charrington & Co., [1934] 1 K. B. 64. 

50. Add, Annotation : — Refd. Midland (Amal- 
gamated) District (Coal Mines) Scheme, 1930 
V. Shipley Collieries (1933), 149 L. T. 290. 

51. Add. Annotations : — As to (1) Refd. Thorne o. 
Motor Trade As.sor;n., [1937] 8 All H. li. 157. 
Generally, Refd. L. v, L., [1931] P. 63 ; Wyatt 
V, Ki'eglinger Fernau, [1938] i K. B. 793. 


Add. Annotations: — Consd. Fry v, Burma 
Corpn. (1929), 98 L. J. K. B. 698. Refd. 
Proctor V. Byall, Byall r. Proctor (1928), 14 
Tax Cas. 204. 

28. Add. Annotation: — As to (4) Refd. .Bitz 
Cleaners, Ltd. v. Wc.st Middlesex Assessment 
Committee, [1937] 2 All E. B. 368. 

24. Add. Annotation : — ^Refd. Williams v. Neath 
Assessment Committee (1935), 154 L. T. 261. 


Trade and Monopoly. 

69* Add. Annotation: — As to (1) Refd. Gilford 
Motor Co. V. Home, [1933] Ch. 935. 

78 Annotations : — ^Refd. Vandepitte v. Pre- 

ferred Accident Insurance Co. of New York, 
[1933] A. C. 70 ; Harmer v, Armstrong, [1934] 
Ch. 65. 

Improper use of patent number 

by one party.] — Ultha Electric, I/td. v. 
John Barnes Co., Ijrjy. (1937), 54 K. P. C. 
281. 


TRADE AND TRADE UNIONS 
Part I. — Definitions. 

19< 


Part IV.— Restraint of Trade by Custom, Bye-Law and 

Statute. 

115. To cross-ref. before this case add : — See, also, 117a. Dummy capable of adaptation.] — A person. 
Firearms Act, 1934 (c. 16). who was not registered as a firearms dealer, 


PART in. SECT. 2, SUB-SECT. 2. 

m 1. .) — The proper test In a 

profleoution under sect* 408 of the 
Oriminal Code, which deals with 
** restraint of trade,'* Is the Injury to 
the public by the hindering or sup- 
pressing of free competition, notwith- 
standing any advantage which may 
accrue to the business Interests of the 
members of the combine. — Stinson - 
Rbbb Builders Supplf Co. v. H., 
[1929] 3 V. L. H. 331 ; S. O. R, 270 ; 
52 Can. Crim. Oas. 66.— CAN. 


m li. .] — In a prosecution for an 

unlawhil combine all that need be 
proved Is that there was a common 
design to do the things forbidden by 
statute reduced to a oommon under- 
taking to carry that intention into 
effect, — R. V. Famous Pt,aters, (19321 
0. B. 307 ; 3 D. L, R. 791 ; 68 0. 0. 0. 
50.— CAN. 


m III. .1 — ^Ther© must be on 

undue lessening of competition, or an 
unreasonable enhancement of price to 
constitute a violation of the Criminal 
Code, 8. 498. — Floyd v. Edmonton 
City Dairy, Ltd., [1935] 1 D. L. B. 
754.— CAN. 


n t, ,] — MacBwan t), 

Toronto Gbneral Trusts Oorpn, 
(Ont.) (1917). 64 S. C. B. 381; 28 
Ckm. Onm. das. 387. — CAN. 

sm. What amounts to "-7 

Within OamMnes IwoesUgation dot* 
1927.]— An organisation creating a 
monopoly of the plumbing industry 
held to be a combine within the^A^.— 
B. e, SiNOBR, [IdSlJ 3 ' 

, 66 Csau 0. O, 861.— CAN. 

,, Xo the detriment 


or against the interest of the public " 
In Combines Investigation Act, R. S. O., 
1927, 8. 2, includes the words “ un- 
reasonably ” & " unduly ” In Criminal 
Code, s. 498 (c), id ). — Rv v. Aij^jxaNDBR, 
Ltd., [1932] 2 D. L. R. 109; 67 
0, O. C. 346.— CAN. 

gr, — Once it is established 

that a combine or conspiracy esiste, it 
is unnecessary, to warrant conviction 
for the formation of a combine, or 
of the agreement to conspire, to show 
accused's oomplioity in subsequent 
illegal acts done by, or with the con- 
nivance of, the body against members 
of which conspiracy or imlawful com- 
bine is charged ; provided there is 
snffioient proof of their oompllcity in 
the original formation of the oombine, 
or in the agreement charged eis con- 
spiracy. — Belyba V. R., Wrinraub 
V. R., [1932J S. C. R. 279 : 2 D. L. R. 
88; 67 C. O. O. 818.— CAN. 

St. — .] — It. Canadian 

Import Oo., [1935] 3 D. L, R. 330.— 
CAN. 


»w. Copuright — Whether subject of 
corrMne.l — Since copyright is some- 
thing within the excluslvo control of 
tho owner, subject to the provisions 
of the Copyright Act, it cannot form 
subject-matter of a ooinbine or con- 
spiracy. — ^Undkrwrite««’ Sum’EY 

Bureau. Ltd. v. Massie & Renwick, 
Ltd., [1937J 8. C. R. 15,— CAN. 


PART IV. SECT. 8, SUB-SECT. 1. 

0 i. Sale of produce by share- 

hMer without leave of company , ] — 
Aylesfobd Fruit & pboduor Ship- 
ping Oo, V, NlCHOl^ (1935), 6 F. L. S. 
(Can.) 131.--<iAN. 


sp. Bestraint by proclamaHon — Con- 
tents of vroclamaiUm .} — By Local 
(lovemmont Act, 1919 (N, S. W.), 
s. 309 (1), ** the Government may , . . 
(a) declare by proclamation any de- 
fined portion ol an area to be a resi- 
dential district . . . ; (r) prohibit the 
erection in such district of any building 
for use for the purposes of such trades 
. . . ae may be described In the 
proclamation ; &; (d) prohibit tho use 
of any building in the district for any 
such purposes " : — Held : the word 
“ described " requires that every trade 
Intended to be included in the pro- 
hibition is to be expressly named in 
the proclamation, or otherwise speci- 
fied ; therefore, where a proclama- 
tion prohibited the use of any building 
In a residential district for the purposes 
of ** any trade," the prohibition was 
invalid as the trades intended to be 
inclnded were not " described." — 
Dyer v, Luokett (1928), 41 O. L. R. 
44.— AUS, 


sq. Carrying on business — For pur- 
pose of trade licence — Fruit packing, I — 
R. V. Lakeside Orchards, Ltd* 
(B. C.), [1929] 1 W. W. B. 870 ; 51 
Can, Orlm. Cas. 182.— CAN. 


sr. Produce Marketing Act, B. C, — 
Ontwr of proof.) — R. v Ohuno Chuoe 
:B. O.) (1930), 64 CJan. 0. C. 174 ; 48 
B. 0. R. 125 ; revsg., 62 Can, Orlm, (Tas. 
292.— CAN. 

■t. Who is a manufacturer — ^ 
" Printer,")— A printer held not en- 
titled to be licensed as a "manu- 
facturer " under Companies, Trades 6c 
Business License ]^e-Law of the 
Oity of Vanoouver. — JOjtES v. Suther- 
land, (1980) 1 W, W. R. 630; 2 



Casffi 117a— 184a. English and Empire Digest Supplement. 


sold a dummy revolver, which was similar 
in appeai'ance to an ordinary revolver, but 
was fitted with a barrel & cartridge chambers 
only partially bored. There was a venthole 
in the barrel for the escape of gasses. It was 
incapable, as sold, of dischai'gtng a missile, 
but by drilling it could be converted into a 
weapon capable of killing a man at a distance 
of 6 feet. Informations were preferred under 
Firearms Act, 1920 (c. 43), s. 2 (1) against the 
seller, chaiging him with having, when not 
registered as a li rearms dealer under that Act, 


sold a firearm, & against the wholesaler who 
had supplied it, for having aided So abetted 
the sale : — Held : the dummy was a firearm 
within Firearms Act, 1920 (c. 43), s. 12 (1), 
or alternatively aU the parts other than the 
barrel were parts thereof within the same 
sub-sect. So the charges were well founded. — 
Cafperata V. W 11 . 8 ON, Rkevb V. Wilson, 
[1936] 3 All E. R. 149 ; 165 L. T. 610 ; 100 
J. P. 489 ; 53 T. L. R. 34 ; 80 Sol. Jo. 866 ; 
34 L. G, R. 646 ; 30 Cok C. 475, D. C. 


Part V. — Restraint of 

129, Add. Annotation : — ^Reld. Imperial Tobacco 
Co. (of Great Britain So Ireland), Ltd. v. 
Parslay (1935), 52 T. L. R. 61. 

131. Add. Annotations : — As to (1) Consd. Warner 
Brothers l^iotures, Incorx3orated v. Nelson, 
[1937 1 I K . 13. 209. As to (2) Apld. Wyatt v. 
Kreglinger So Femau (1933), 49 T. L. R. 
264. Refd. Wessex Dairies, Ltd. v. Smith, 
[1935] 2 K. B. 80. As to (6) Consd, Express 
Dairy Co. v, Jackson (1929), 99 L. J. K. B. 
181. Generally i Refd. Vincents of Reading 
V. Fogden (1932), 48 T. L. R. 613. 

131a. Grant of pension — Grantee not to . 

enter specified trade.] — Pltf. had formerly • 
been in the employment of defts. as manager 
of a department. He retired from their 
employment in 1923. On his retirement 
defts. wrote that they had decided to grant 
him a pension of £200 per annum. They 
added that he was to bo at liberty to under- 
take any other employment, or enter into 
any business on his own accoimt, except 
in the wool trade, So the only other stipula- 
tion we attach to the continuance of this 
pension is that you do nothing at any time 
to our detriment (fair business competition 
excepted).” In a further letter defts. stated 
that pltf. would receive full salary for three 
months. Pltf. accordingly received his full 
salary for three months, So thereafter he 
received from defts. a pension or romimera- 
tion at the rate of £200 per annum by monthly 
instalments of £16 13s. 4d. down to 1932, 
when it was discontinued. In an action for 
damages for repudiation of the alleged agree- 
ment to pay the pension : — Held : per 
8 CRUTTON, L.J., the letters did not con- 
stitute a contract ; per Curiam, assuming 
that the correspondence did create a con- 
tractual obligation, the contract was con- 
trary to public policy as being in restraint 
of trade. — Wyatt v. Kreglinger So Fer- 
NAU, [1933] 1 K. B, 793 ; 102 L. J. K. B. 
325 ; 148 L. T. 621 ; 49 T. L. R. 264, C. A. 

Annotation : — ^Distd. li-e PnideBtlal Assurance Co. *8 Trust 
Deed, Horne v. Prudential Assurance Co., 11934] Ch. 338. 


Trade by Agreement. 

131b. Grantee not to enter Into 

competition with grantor.] — The pension 
scheme of an insurance co. provided that 
the pension should cease if the pensioner 
should engage in any business in com- 
petition with that of the co. ; — Held : whether 
this provision was, or was not, invalid as 
being in restraint of trade, its introduction 
into the scheme did not invalidate the 
scheme as a whole. — He Prudejntial Assur- 
ance Co.’s Trust Deed, Horne v. Pru- 
dential Assurance Co., Ltd., [1934] Ch. 
338 ; 103 L. J. Ch. 179 ; 160 L. T. 474 ; 49 
T. L. R. 658 ; 77 Sol. Jo. 

133a. Restraint operative during contract.] — Re- 
strictions placed upon an employee under a 
contract of service to take effect during the 
contract are not in general against public 
policy. — Gaumont-British Picture Cobpn., 
Ittd. V. Alexander, [1936] 2 All E. R. 1686 ; 
80 Sol. Jo. 816. 

Annotation : — CODSd. Warner Brothers Pictures, Incor- 
porated r. Nelson, [1937] 1 K. 209. 

134a. Agreement entered into at termination of 
employment.] — Deft., being a director So 
manager of pltf. co., who carried on business 
as garage proprietors So motor-car dealers, 
entered into a written agreement with the co. 
iii consideration of a cash payment to resign 
both positions, covenanting also not to carry 
on or assist in carrying on a similar business 
within a certain radius for a period of five 
years. The agreement further provided that 
he should transfer his shareholding in the co. 
to another director for £250, So this sum was 
paid to him by a cheque drawn on the co.’s 
account: — Held: (1) assuming the agree- 
ment to be one between employer So employee, 
the restrictive covenant was not ‘rendered 
invalid as being contrary to public policy by 
reason of the fact tliat it was entered into 
on the termination of the employment 
instead of at the beginning ; (2) if the pay- 
ment for the shares by the co.’s cheque was 
such as to contravene sect. 45 (1) of Cos. 
Act, 1929, So to render the co. liable to a fine 


D. L. R. 762 ; 63 Can. C. C. 349 ; 42 
B. O. R. 821 ; qffd., mib nom. R. . 
SumsRLANp, [1030] 4 D. L. R. 183 ; 
2 W. W. R. 244 ; 64 Can. O. C. 313 ; 
42 B. O. R. 867.--CAN. 


8W. RevwwcU of licmet-^Waterside 
worker ,] — An application for renewal 
of a licence to a waterside worker, 
under Transport Workers Acts, 1928- 
1929, was refused by the licensing 
officer to whom it was made, on the 
ground that appot. was not a member 


of tho Waterside Workers' Federation 
of Australia, 80 was not a returned 
soldier or sailor. On the return of an 
order niei tor a writ of mandamm, 
directed to the licensing olfioer to renew 
the lloenoe, the order was made 
absolute. — R. v. Mahont, Exp, John- 
son. [1931] Argus L. R. 377 ; 5A. L.J. 
286.— AUS. 

PART IV. SECT. 2, SUB-SECT. 4. 
flg. lUstauraifU — NeeessUp for licenee 
9 


— Restaurant Act, R, 8, A,, 1922 — 
Whether Indian “ stampede " an 
** aoHcuUu'i^ fair exhihUion***] — R. 
0 . GULLBBRO, [1933] 3 W. W. R. 639 ; 
62 O. O. O. 281.— CAN. 


PART V. SECT. 1. 

182 i. Who may enter into < 

— Vendor dt purchaser of fiK>. . 
Spbnobb V. MoKBNZtB (1926), 
W. A. L. R. 96.— AUS. 



VoL sun.— Trade and Trade Unions. Cases 184a— 394. 


under sub-sect. (3), which was not proved, 
the agreement was not thereby rendered 
invalid. — Spink (Bournemouth), Ltd. v, 
Spink, [1930] Ch. 544 ; [1936] 1 All E. R. 
597 ; 105 L. J. Oh. 165 ; 155 L. T. 18 ; 52 
T. L. R, 366 ; 80 Sol. Jo, 225. 

189. Add, Annotations : — As to (5) Apld, Wyatt 
V, Kreglinger & Eemau (1933), 49 T. L. R. 
264. Refd. Gilford Motor Co. v. Home 
(1933), 102 L. J. Ch. 212. 

148. Add. Annotations : — As to (3) Consd. Express 
Dairy Co, v. Jackson (1929), 99 L. J. K. B. 
181. Generally, Reid. Gilford Motor Co. v. 
Home (1933), 102 L. J. Ch. 212 ; Fellow t). 
Ivey (1933), 49 T. L. R. 422. 

146a. .] — The managing director of a co. 

entered into an agreement by which it was 
provided that he “ shall not at any time 
while he shall hold the office of a managing 
director or afterwards solicit, interfere with 
or endeavour to entice away from the co. 
any person, firm or co, who at any time 
during or at the date of the determination 
of the employment of the mana^g director 
were customei*s of or in the habit of dealing 
with the co. & also will not at any time 
within five years from the determination of 
this agreement, either solely or jointly with 
or as agent for any other person, firm or 
co., be engaged, directly or indirectly, in 
any business similar to that of the co. withm 
a radius of three miles from any premises 
wherein the business of the co. shall for the 
time being be carried on ” ; — Held : the 
covenant, though prima fade in restraint of 
trade, was definite in date, contained no 
ambiguity, & was reasonably necessary for 
the protection of the co.’s trade. It was 
intended to deal with persons who, during 
the employment, were on the books of the 
CO., & of whom the covenantor would have 
full knowledge ; nor were the words “ cus- 
tomers of or in the habit of dealing with 
the co.” too vague to be capable of being 
defined. The covenantor was not in a sub- 
ordinate position, but in one of responsi- 
bility, in which he would be likely to obtain 
full knowledge of the co.*s business. The 
covenant must therefore be enforced. — Gil- 
ford Motor Co. v, Horne, [1933] Ch. 935 ; 
102 L. J. Ch. 212 ; 149 L. T. 241, C. A. 

146b. .]—-PrhHd fade every contract between an 

employer & an employee which is in restraint 
of trade is illegal & unenforceable as being 
against public policy, the onus is on the 
employej* to show that the teims of the con- 
tract are not more ihan ai*e reasonably 
necessary for the proper protection of his 
business & are not injurious to the public. 
By a contract in writing made between pltf. 
co. deft, in 1929, deft, undertook, during 
his employrneiit by pltf. co., to “ use Ins best 
efforts to keep himself continuously infoimed 
of & acqTiaintcd with all matters pertaining 
to safety glass . . . at all times when 
required by the co. he shall give to the^co. or 
their agent or agents all such available in- 
formation as may be required. It was also 
provided that any “ knowledge or information 
gleaned or discovered by ’ ‘ 


patents granted to him in the co. In 1932 
deft,, in pursuance of the co.’s instructions & 
during working hours, conducted certain 
experiments & made a certain discovery, 
lie communicated it to the co., but the co. 
did nothing at the time to patent or protect 
it. In 1934 deft, loft the service of the 
pltf, CO. Ijater in that year he found that 
the discovery would be valuable in the busi- 
ness he was then conducting, which had no 
connection with the manufacture of safety 
glass. In 1935 he obtained a patent to pro- 
tect the discovery. In an action by pltf. 
co. for a declaration that the co. were entitled 
to have the patent assigned to tliem : — Held : 
the provisions of the contract between the 
parties was wider than was necessary to 
protect pltf. co. were therefore illegal 
& unenforceable as being against public 
policy, but it was a term of all employment, 
apart from express covenants, that any 
invention or discjovery made by the employees 
in the (ioiirse of the omx)loyment was the 
pi‘oi)erty of the employer, so tluit the em- 
X>loyce, having made the discovery, became*- 
a trustee of it for the ben(.*rit of the (*mployer 
& as such trustee must give the benefit of the 
discovery to the employer when called on to 
do so k for tliat puiyose assign to iho. 
employol* any patent whicdi had been granted 
to him (the employee) to protect the dis- 
covery. — Triplex Safety Glass Co., I/tp. v. 
ScuRAH, [1937] 4 All E. R. 693 ; 54 T. L. R. 90 . 

147. Add. Anrvotation : — Consd. Wyatt v. Kreg- 
linger & Fernau (1933), 49 T. L. R. 264. 

154. Add. Annotations :--A8 to (1) Refd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181 ; Wyatt v. Kreglinger & Fernau, [1933] 
1 K. B. 793. As to (4) Retd. PeBow v. 
Ivey (1933), 49 T. L. B. 422. 

158. Add. Annotation A s to (1) Refd. Fellow 
V. Ivey (1933), 49 T. L. R. 422. 

164. Add. Annotation As to (1) Consd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181. 

Add. Anrwiation A.v to {1) Refd. Gaumont- 
British Picture Corpn., I.td. v. Alexander, 
[1936J 2 Ail E. R. 168(i. 

Add. Annotation -Refd. Foley v. Classique 
Coaches, Ltd.. [1934] 2 K. B. 1. 

234. Add, Annotation : — Generally n Refd. Vincents 
of Reading v. Fogden (1932), 48 T. L. R. 613. 

297. Add. Afinnkition : -As to (1) Refd. Warner 
Brothers Pi(i>ures, Incorporated v. N(ison, 
[1937] 1 K. B. 209. 

305. Add. AnnofaHon :—Reia. Warner Brcjtiiers 
Pictures, Incoiporated v. Nelson, [193 0 1 
K. B. 209. 

309. Add. Annotation Refd. Vancouver Malt & 
Sake Brewing Co. v. Vancouver Breweries, 
Ltd., [1934] A. C. 181. 

323. Add. Annotation Refd. Re Bro^m Wit- 
less Co. of Great BrPain (1929), 45 T. L. B. 
684. 

377. Add. Annotation : — As to (3) Consd. Imperial 
Tobacco Co. (of Great Britain Ireland), 
Ltd. IWslay, [1930] 2 All E. R. 515. 

894. Add* Annotation: — As to {!) Consd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181. 


186. 


229. 


exclusive property of the co.” & that deft, 
should do everything necessary to vest any 

- , of a feieo of the business of the ooven^tee. 

PART V. SBOT. 8, SOB-SECT. 8.— B. In ‘ ' 

894 L BUM io benefit o. without apoclflo meuUou to the Wa- 93.-CAN, 



08868 398—612. 
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89S* Add, Annotation : — ^Refd. Express Dairy Oo. 
v. Jackson (1929), 99 L. J. K. B. 181. 

899. Add, Annotation: — Aa to (1) Retd. Egress 
Dairy Co. v, Jackson (1929), 99 L. J. K, B. 
181. 

4)06. Add, Annotation: — Aa to (1) Retd. Express 
Dairy Oo. v, Jackson (1929), 99 L. J. K, B. 
181. 

4?85. Add, Annotation : — ^Retd. Express Dairy Co. 
V, Jackson (1929), 99 L. J. K. B. 181. 

488. Add, Annotations: — Aa to (3) Dbtd. Express 
Dairy Co. v, Jackson (1929), 99 L. J. K, B. 
181. Aa to (4) Consd. Gilford Motor Co. v. 
Home (1933), 102 L. J. Ch. 212. 

457a. ** Within ten miles trom X.’* — Construed as 
within ten miles trom the borough boundary 
ot X.] — Catti*e V, Thorpe, [1900] W. N. 83. 

470. Add, Annotation : — Retd. Express Dairy Co. 
V. Jackson (1929), 99 L. J. K. B. 181. 

477. Add, Annotation : — Retd. Express Dairy Co. 
V, Jackson (1929), 99 L. J. K. B, 181. 

480. Add, Annotation : — ^Retd. Vincents of Bead- 
ing V, Pogden (1932), 48 T. L. B. 613. 

488. Add, Annotation : — Retd. Egress Dairy Co. 
V, Jackson (1929), 99 L. J. K!. B. 181. 


Expi^ess Dairy Co. v, Jackson (1929), 99 
L. J. K. B. 181. 

498a. Clause against soliciting or canvassing 
customers — Contract with infant.] — Deft., 
while still an infant, entered into an agree- 
ment of service with C., a dairpnan. as a 
milk roundsman. 0. sold his business to 
pltfs., including the benefits of contracts of 
service with his employees. After a short 
time deft, left the service of pltfs. & served 
another dairyman, in the conduct of whose 
business he solicited & served the customers 
of pltfs. When deft, entered the service of 
C. he entered into an agreement of service 
with C. This agreement contained a restric- 
tive clause with regard to serving soliciting 
or canvassing customers of the employer, h 
it was admitted that if the agreement with 
C. was binding on deft., it was also binding 
on him with pltfs. Pltfs. claimed an in- 
junction & damages for acts committed by 
deft, which were alleged to be in breach of 
the agreement : — Held : the restrictive words 
were too wide & indefinite to be enforceable, 
especially in the case of a contract with an 
infant. The word “ customers ** alone was 
used in so expanded a sense that that by 
itself was sufficient to render the restrictive 


489. Add, Annotation : — Consd. Express Dairy 
Co. V, Jackson (1929), 99 L. J. K. B. 181. 

491. Add, Annotation : — Refd. Express Dairy Oo- * 
V, Jackson (1929), 99 L. J. K. B. 181. 

496. Add, Annotation : — Refd. Gilford Mot(ir Oo. ‘ 
V, Home, [1933] Oh. 936. 

497. Add, Annotation: — As to (1) & (2) Consd. 


clause inoperative. — Express Dairy Co. v, 
Jackson (1929), 99 L. J. K, B. 181 ; 142 
L. T. 231 ; 46 T. L. B. 147. 

611. Add, Annotation : — Refd. Htintoon Oo. v, 
Kolynos (Incorporated), [1930] 1 Ch. 628. 

612. Add, Annotation ; — Refd. United Indigo 
Chemical Co. v, Bobinson (1931), 49 B. P. C. 
178. 


PART V. SECT. 6, SUB-SECT. 1. 

sp. liotv far contract sever able. ]—Ai\ 
for Bcnic/O of eightooii 
months as a salesman (contained the 
following- claiiso in restraint of trado : 

“ 8. Except in the event of the deter- 
mination of this agreemcait of effluxion 
of time & the employer or Universal 
Business Directories, Ltd. being un- 
willing to continue or renew the 
employmeut upon the samij terms & 
oonditioiiH, nmtatis miUandiSy as arc 
herein contained the employoo shall 
not within a period of ton yt^nrs from 
the time of his ceasing to bo employed 
by the employer or ITniversal Business 
Diiectories, Ltd. & at any place in New 
Zealand or Austnilia & either alone or 
conjointly with or as agent for or on 
behalf of any other co. firm or person 
& whether directly or indlrootly be 
employed engaged ooiu'enied or 
interested In any business similar to 
the * Universal Business Directory * or 
to any other business carried on or 
which may hereafter during the term 
of this agreement bo <nuTied on by the 
employer or Universal Business J^irec- 
tories, Ltd .'* : — HeM : the only legiti- 
mate puz*pose of a restraint clause in 
such a case was the protection of a 
trade oonnection, but ttjo attempted 
extension of the restritjtlon to all 
New Zealand was neither necessary 
nor rijosonable, Sc the clause, as its 
contenla could not be reduced to 
limits tha.t were reasonably necessary 
without rewriting it, was not severable 
but was in its entirety, although it 
would have been reasonable for the 
employer to have subjected the em- 
ployee to some i*estraiut. — Baldwin 
V, M(jIvkr, [U137] N. Z. L. K. 3«5 ; 13 
N. Z. L. J. 46.— N. Z, 

PART V. SECT. 7. 

n i. .] — A covenant in a 

two year emplovinent not to engage 
in the same buBlness for two years if 


(iismisscui, cannot be enfoived after 
the termination of the contract. — N ew^ 
York Window Cleaning Oo. v, 
Bilyz, (19361 2 D. L. It. 068.— CAN. 

n il. Whether extinguished by 

wUhdrawal from service .] — Under a 
contract covering a certain period 
between a ti'U veiling salesman & bis 
employer, the pltf., (the salesman, 
agreed to give his whole time to his 
employer's service, & that he would 
not sell or offer for sale any goods 
other than those of the employer. The 
contract placed no restrlotlon on him 
after the date of the expiry of the con- 
tract, nor did it expressly restrict him 
from selling other goods If before that 
date he should be disoharged for cause 
under a clause stipulating a cause tor 
his discharge. The salesman, after 
working under the contract, left the 
servloe Sc entered that of a concern 
selling competing goods ; Sc his with- 
drawal was accepted by the pltf. as a 
breach of contract : — Held : the restric- 
tion was not intended to govern the 
salesman after termination of the con- 
tract by breach, &; that, if so Intended, 
it was so wide. Sc general as to be nn- 
reasonable & UDenforceable.~-GER- 
lacb-Barklow Co. v. MaoPkbr90n, 
(19281 3 W. W. R. 160.--CAN. 

PART V. SEtrr. 8, SUB-8ECT. 1.^ 
A. (b). 

625 fv. .l—Pltf. Sc deft. Z, had 

been partners In the restanrant busi- 
ness. Z, sold out his interest therein 
to pltf. Sc covenanted with him that 
he. Z„ would not during the next 
three years ** carry on or engage in, 
eithc3r cUreotly or indirectly. Sc whether 
as a principal, agent, director of a co., 
servant or otherwise, or take part in 
the business of a restaurant or cafe or 
store " within the city of Victoria. 
Deft. P. opened a combined csle A: 
candy shop Sc employed Z. to manage 

4 


the latter. Pltf. sued Z. for damages 
for breach ot the covenant Sc tor an 
injunction to restrain further breaches 
Sc also claimed damages from Z.'s wife 
Sc P. for inducing Z. to commit such 
breach Sc from all the three defts. on 
the ground that they had wrongfully 
conspired to injure his business : — 
Held: the appe^ should be allowed, 
the iujUDction prayed for granted Sc 
damages awarded against the three 
defts. — L krik V, Zaferis (B. C,), 
(19293 3 W. W. R. 422 ; [1930] X D. L. 
R. 634; 41 B, O. R. 626.— CAN. 

689 il. .1 — An agreement by the 

vendor of a restaurant business that 
she would ** neither directly or iu- 
dii-eotly have any interest or shore or 
port in any other restaurant or similar 
place for five years in the town of 
B., held not to have been broken by 
the fact: that the vendor became a paid 
cook for P-, a restaurant proprietor 
who at the time of said sale was em- 
ployed by the vendor as a cook. Sc also 
lent said P. money, without obtaining 
therefor any right or inteiust In the 
restaurant, to be applied by P. in pay- 
ment of the amount owing on P.’s 
purchase of the building in which she 
was carrying on said business. — ^F ong 
V. Boehijcr (Saak.), [1929] 4 D. L. R. 
829 ; 3 W. W. R. 273.— CAN. 

639 iil. ,] — An agreement for sale 

by deft. Si another of their business 
to pltf. 00 . oonteined a covenant by 
deft, that for a period of years, within 
a specified radius of Wellington, deft, 
would not “ be engaged or beneficially 
interested in or in any way connected 
with . . . any trade or businesa similar 
to that hereby agreed to be sold.” On 
pro(X)eding8 against deft, for an injuno- 
uon to compel observance of the 
covenant : — Hdd : the wording of the 
covenant was wide enough to cover 
deft.*s employment as a eerirant ih a 
similar bustness. — B immonpb Sc ps- 
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549* Add, AnnotaHon : — Gonsd. Gilford Motor Co. 
V, Home, [1933] Ch. 936. 

600. Add, AnnoMimi : — Consd. Warner Broibois 
Pictures, Incorporated v, Nelson, [1937] 3 
1 K. B. 209. 

664. Add, Annotation ; — Hefd. Warner Brothers 
Pictures, Incorporated v. Nelson, ( 19371 
1 K. B. 209. 

668. Add, Annotation : — Consd. Imperial Tobacco 
Co. (of Great Britain dc Ireland), litd. v, 
Parslay (1935), 52 T. L. B. 01. 

678. Add, Annotation : — ^Refd. Draper v, Hubert 
H. P. Trist Tristbestos Brake Linings, 
Ltd. (1935), 53 B. P. 0. 60. 

684. Add the following para. : — 

Held: the covenant was not too wide, & 
an interim injunction should be granted. 

591a. Fifteen miles — Fifteen years.] — Deft. 

carried on business as an accountant in Lt'ek, 
Stafford shiiH", having some 00 or 70 clients. 
H e was not a <pialified accountant &, desiring 
to be associated with a firm of accountants, 
the partners in which had i>rofessional 
qualifications, he sold his business to plifs., 
a lirm practising in the Potteries. h\>rty 
pounds Avas paid for the goodwill of deft.’s 
business. Deft, was to act as manager of 
pltfs,’ branch in Leek, being deft.’s business 
which plifs. had ^lurcdiasod. The agi‘eemeut 
for sale contained a covenant by deft, that 
he would not caiTy on or be concerned in the 
business of an accountant within 15 miles 
from l^eek town hall for a period of 15 years 
from the operation of the agreement. Tliis 
area included Macclesfield & Buxton. In 
an action to restrain deft, from setting up in 
business as an accountant in Leek after he 


had ceased to be in pltfs.* employment : — 
Held : in the circumstances, the covenant 
was too wide for the adequate protection of 
pltfs. as purchasers of deft.’s business, & the 
covenant was, therefore, unenforceable. — 
Bates & Co. v. Dale, f 1937J 3 All E. B. 650 ; 
81 8ol. do. 648. 

597. After this case add 

Use of initials ** A. A. 

See Auction, No. 15a, ante, 

611a. .] — Applts. held a Dominion 

brewer’s licence, renewable each year, in 
respect of their premises in Vancouver City, 
but had never brewed any liquor other than 
sake, a Japanese liquor made from rice. 
Under a similar licence resps. carried on a 
brewing business in Vancouver City, but 
brewed beer only. There were no other 
brewers operating in the City, but there were 
a few others elsewhere in the Province. By 
an agi’eement made in 1927 applts. purported 
to sell & assign to resps. for $15,000 all the 
goodwill of their brewer’s licence or any renewal 
thereof (except so far as related to the manu- 
facture of sake), & to covenant that for fifteen 
years they would not engage in the trade or 
business of manufactui'ing or selling beer, 
also that if they should sell their licence the 
sale should be made subject to the foregoing 
conditions : — Held : the agreement was an 
unenforceable agreement in restraint of trade, 
because in reality it was a bare covenant 
against competition, also because it was un- 
reasonable between the parties, as the 
restriction was unlimited in area. — ^Van- 
couver Malt & Sake Brewing Co., I/td. v , 
Vancouver Breweries, I/td., [1934] A. 0. 
181 ; 103 L. J. P. 0. 58 ; 150 L. T. 503 ; 50 
T. L. B. 253 ; 78 Sol. Jo. 173, P. C. 


BORNK, Ltd. V, Bioham, [1931] Ltd. v, Keingiass, [1928] S. H. Q. 29. 
N. Z L. R. 602.— N.Z. — AUS. 


689 iv. .J — On the sale of a 

garago bnsinoss the vendor oovenanted 
” not to enter into the garage business ** 
within a radius of one mile from the 
garage sold. The vendor became an 
employee of a garage within said area ; 
but there was no evidence that the 
employment was not a genuine one 
& concealed an interest In the busi- 
ness : — Held : the covenant had not 
been broken. — Morrison v. MoTurk, 
119311 8 W. W. B. 765 ; 45 B. O. B, 
28 .-^AN. 


t (p. 62). varied [1928] 1 D. L. 
1009 ; 61 O. L. B. 668.— CAN. 


B. 


PART V. SECT. 8, SUB-SECT. 1.— 
A. (0). 

648 I. Oovenani by wife — Trade 
carH^ on by hus^nd — Occosionol 
osaiatotice to httsband.!— Where a 
married woman on selling a bu^ess 
covenants that she will not for a cextain 
period set up a competing business in 
the same town, either perso^ly or 
through an agent, the fact that on her 
husband est^U^bing suoh a business 
she Senders ocSaSSal voluntey nn- 
remunerated services in assisting her 
husband in carrying on the busmess 
does not oonstttuto a breach of the 
oovenani, if the business is in reality 
his own 8c not hers. — Lodge v, Ander- 
son, [19301 3 W. W. B. 359 ; 4 D. L. B. 
1040.— CAN. 

PART V. SECT. 8, SUB-SECT. 2.— A. 

ta. Cerreetion of 

dicHon of courl.]— W arren Tea Co., 


PART V. SECT. 9, SUB-SECT. 3. 

sd. ValidUy or reasonableness of 
restraint — AgreemerU not to ** ojterale ** 
wUhin disirid — Five years.)— A cove- 
nant by a vendor of a business not to 
operate ** as a land agent within the 
municipality of Thebarton for five 
years is not unreasonable. — Lawrence 
V, Lloyd, [1930] S. A. S. B. 194.— AUS. 


PART V. SECT. 9, SUB-SECT. 5. 

h i. One yeor — Five miles ,] — 

Held: the restraint in respect of the 
period of one year from the termination 
of W.'s employment was not un- 
reasonable ; hut the area within a 
5 miles radius was wider than was 
reasonable, & was void. — Marquktt 
V, Walsh (1929), 29 S. R. N. S. W. 
298 ; 46 N. S. W. W. N. 71.— AUS. 


sx. liroaticasHng producer.] — P. en- 
tcr<3d into an agreement with T. 
whereby T. agreed to employ P. as a 
broadcasting ^“Produwr” & P., infer 
alia, agreed that he would no^ at any 
time, divulge any of the afrairs or 
secrets of T„ & that he would not, 
during the cozitinuanoo of his employ- 
ment, be engaged, conc'ornod or 
interested in any other Broadcasting 
Station within the State of New South 
AVales. T, had instituted on action 
against P. for damages for breach of 
contract & had obtained an ex parte 
interim Injnnotion until .Tan. 30, J936. 
Upon an application to renew or 
obtain a fresh Injunction evidence was 
produced by T. that P. had entered into 
an agreement to he employed by a 
rival CO. on the termination of his 
present employment &, in the mean- 


time, was soliciting advertising con- 
tracts for & on behalf of another 
Broadcasting Riation ctirrying on 
business within New South Wales : — 
Held : liierc^ wus some evidence of a 
breacli of contract &: the Injunction 
should be continued urrtil the tormiua- 
tioii of the contract or until the con- 
clusion of the action, whichever should 
first happen. — Theosoi'Hio.il Broad- 
casting Station, Ltd. v. Parka (1936), 
53 N. Si W. W. N. ;i2.-^AUS. 


PART V. SECrr. 9, SUB-SECT. 8. 

q i. Covenant for himself or any 
member of his family — Severability ,] — 
The contract for the sale of a butcdiery 
business contained this clause : The 
vendor will undertake for himself or 
any member of his family not to 
commence the same business or a 
similar busliiess within a radius of 
four miles of the present place of busi- 
ness or to bo interested directly or 
indirectly as master or servant or 
otherwise In any such business wltbin 
suoh radius.** The vendor (deft.) & 
his son wore employed by a rival 
butcher within the prohibited radius 
as servants at a weekly wage, neither 
having any financial or proprietary 
interest in the rival business. On 
application for Injimotion to restrain 
deft, from employment by the rival 
firm ; — Held : (1) the vendor could 
not contract on behalf of his family, 8c, 
as the phrase ** or any member of his 
family ^* was a separate & distinct 
covenant from bis own undertaking, it 
could bo severed from the rest of the 
clause ; (2) the vendor had committed 
a breach of the covenant; (3) the 
restriction as to distanoo was reason- 
able. — Bridges v, CAsaoN, [1934] 
N, Z. L. B. 158.— N.Z. 
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684, Add. Annotation : — Held* Express Dairy Co. 
V, Jackson (1929), 99 L. J. K, B. 181. 

641. Add. Annotation: — As to (1) Consd. Gilford 
Motor Co. V. Home (1933), 102 L. J. Ch. 212. 

644. Add. Annotation : — Dbtd. Wyatt v. Kreg- 
linger & Feraau, [1933] 1 K. B. 793. 

705. Add. Annotaiion: — ^Refd* Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R, 44. 

752. Add. Annotaiion: — As to (1) Refd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181. 

757. Add, Annotaiion : — Consd. Warner Broiliors 
Pictures, Incoriiorated v. Nelson, [1937] 1 
K. H. 209. 

774a. Hairdresser & tobacconist — Validity of re- 
straint — Agreement not to carry on business 
within borough— No restriction as to time.] — 
The tenancy of certain premises at B. on 
which the business of a hairdresser & tobac- 
conist was carried on was, in 1913, sold 
together with the goodwill of the business, 
Sc it was provided in the agreement for sale 
that the vendor should not carry on or con- 
duct or be directly or indirectly concerned, 
interested, or employed in any capacity in 
the business of a hairdresser or tobacconist 
or either of them within the borough of B. 
An action was begun against the vendor by 


the purchasers for an injunction restraining 
liim f rom carrying on the business of a hair- 
dresser & tobacconist within the borough of 
B., which they alleged that he bad begun 
to carry on in 1932 in breach of the agree- 
ment entered into by him in 1913 : — Held : 
the agreement afforded to the purchasers 
more than adequate protection. Sc the action 
failed. — ^Fellow v. Ivey (1933), 49 T. L. R. 
422. 

I. Fifteen miles — ^Three years.] — 

Pltfs., who were motor-car dealers, employed 
deft, as a salesman under an agreement 
which provided that from its termination 
deft, should not for three years be engaged 
in connection with the business of a motor- 
car dealer within fifteen miles of pltfs.* place 
of business. Deft, left pltfs.* employment 
Sc became a salesman to motor-car dealers 
within the prohibited area. In an action 
for an injunction to restrain deft, from an 
alleged breach of the agreement : — Held : 
as deft. *8 employment with pltfs. was not of 
a confidential nature the restrictive clause 
was not reasonably necessary for the pro- 
tection of pltfs.* business. Sc the action faded. 
— Vincents of Reading v. Fogden (1932), 
48 T. L. R. 613 ; 76 Sol. Jo. 577. 

i. .] — ^Pellow V. Ivey, No. 774a, ante. 


PART V. SECT. 9, SUB-SECT. 10. 

r i. Five years — Twenty-five 

miles.] — ^Applt., after beino: in the 
employment of reap. co. for about 
eleven montha in its retail druff 
business in FUn Flon, signed a bond 
under seal in tlio siim of $5,000 which. 
aftcT reciting that reap. oo. had agreed 
to take him into its employment as a 
druggist, stated the condition of the 
bond was that if he should leave or he 
dlBraissed'frora resp.’s services he would 
not sot himself up in like business or 
work for anyone else witliin 25 miles 
from Flin Flon within a period of five 
years after such leaving or dismisstvl. 
Applt. understood t hat his refusal to 
execute the covtmant would lead t o an 
early termination of his employment. 
About four years later resp. eo. 
terminated the employment by giving 
applt. ono mouth’s notice, soon after 
his dismissal, applt, entered service 
with anotlier drug co. which had opened 
a drug store immediately adjoining 
resp. *8 store : —Held : there wets in this 
case legal consideration for the bond ; 
but, under the clitjumstences of this 
case, the bond was uurcasonai)]e &; 
uuonforceahlo. — ^Maquiub v. North- 
land Drug Co., Ltd., [1935] 8. C. R. 
412 ; 3 D. L. II, 521.— CAN. 

PART V. SECT. 9, SUB-SECT. 13, 

m i* Five years — Twenty miles,] 

— When a contract in restraint of trade 
is severable as to the anms covered 
thereby It may be recoverable & valid 
as to one part of the total area Sc 
unreasonable invalid as to the 
remainder. Pltf., a physician practis- 
ing in Nanaimo, who contracted to give 
piufessional service to certain miners 
there, engaged delt. to assist him in 
that work under an agreement which 
provided that on Its termination deft, 
would not. for five years, practise In 
the city of Nanaimo or within a radius 
of 20 miles thereof. The agreement 
having been terminated, deft, com- 
menced practice at Ladysmith, 16 
miles from Nanaimo Held : that the 
jestrictlon was valid as to the city 
of Nanaimo Sc invalid as to the area 


outside of it. — Hall v. More, [1928] 
I D. L. R. 1028 ; [1928] I W. W. R. 400 ; 
39 B. C. R. 346.— CAN. 


PART V, SECT. 9, SUB-SECT. 17. 

697 i. Validity or reasonableness of 
cervervant — Ciwenant not to solicit em- 
ployer's mstom^rs — For six montJia .] — 
Held: the covenant was not un- 
reasonable,— Coqte V. Sprodle (1929), 
29 S. R. N. S. W. 578 ; 46 N. S. W. 
W. N. 180.— AUS. 

699 i. ConsimcHon of covenant 
*' carrying on husifiess.**] — Deft., who 
had been carrying on the business of 
selling & delivering milk to retail 
customers in the to%vn of W., sold his 
busmeas & the goodwill thereof to 
pltf. \mder an agreement which 
described the business as ** dairy 
business ’* Sc in which deft, covenanted 
that ho would not during five years 
from that date either by himself or 
bis agent carry on business of selling 
or delivering milk within the town of 

W. ” Deft, thereafter made daily 
sales of milk to one X., a retail milk 
vendor In W. The sales wore made 
on the deft.*R premises in W., delivery 
of the milk to X. was taken there, & 

X. used it to augment the supplies 
distributed by him to his customers in 
the same town : — Held : said sales to 
X. constituted a breach of the covenant 
Sc pltf. was given damages Sc an 
ihinnctlon. — Snell v. Miettibnen, 
[1931] 2 W. W. R. 209.— CAN. 


PART V. SECT. 9, SUB-SECT. 25, 

b (p. 72) I. .}— Deft, had carried 

on In Melbourne for some years a sboe- 
manufacturiug business under a firm- 
name of which his own name formed 
part. By a clause in an agreement for 
the sale of the business Sc goodwill deft., 
as one of the vendors, undertook not 
to carry on or be engaged or concerned 
or Interested in. or permit his name to 
be used in connection with any similar 
business within one hundroci miles : — 
Held : the clause was not wider than 
was necessary to protect the goodwill, 


& was enforceable. — T. W. Cronin Shoe 
Pty., Lid. v. Cronin (1920), V. L, R. 
244 ; (1929) Argus L. R. 213.— AUS. 

n (p. 74) i. Salesman — Twelve 

montJis — PViihin City of Toronto .] — 
Covenant by salesman of cake Sc 
pastry that ho would not during bis 
employment, or within twelve months 
after ite termination, drive a cake- 
wagon or sell or deliver or serve or 
solicit orders tor any cakes, oon- 
fectlonory, pastry, or other bakery 
products within the City of Toronto, 
for himself or for any other person, 
firm or co. than pltfs. : — Held : 
reasonable os to time, but too wide as 
to locality & in other respects. — 
G. Weston, Ltd. v. Baird (1916), 37 
O. L. R. 514.— CAN. 

a (p. 75) i. hmindry supply business — 
Vfdiditv of reMraint —Om year — Fifty- 
five miUH.] — C^anadian Linen Co., 
Ltd. V . Mole, [1937.1 3 W. W. R. 324.— 

CAN. 

sa. Musician — ValMity or reasonable- 
ness of covenant — Three years — Fifty 
miles.] — Defta. entered into contracts 
of employment as members of pltf, *8 
orchestra, ono of the terms of which 
was that they should not, within three 
years from the termination of such 
employment, ente|r into any similar 
engagements within fifty miles of 
Great Yarmouth, Rodcar, Southport, 
New Brighton, or Belfast, these being 
towns in which defts. had previously 
played under pltf. *8 direction. While 
defts. were playing as members of 
pltf. *8 orchestra in a restaurant in 
Belfast, pltf. terminated their em- 
ployment & they thereupon entered 
into an engagement with the pro- 

S rietor of the same restaurant to play 
liere on their own account. Pending 
the hearing of the action pltf. moved 
for an interlocutory injunction to 
restrain defts, from pla^ng in the 
said restaurant in breach of the con- 
tracts aforesaid: — Held: the con- 
tracts were in undue restraint of trade 
& pltf. was not entitled to an Interim 
injunction. — DossoR v , Monaghan, 
[1932] N. I. 209.— IR. 
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Part VI —Goodwill. 


834. AM. Annotationa :--A8 io (1) Consd. Re John 
Sinclair, Ltd/s Trade Mark (1932), 146 L. T. 
417 ; Simpson v. Charrington & Co.. [1034] 
1 K. B. 64. .4s to (2) Consd. English, Scottish 

& Australian Bank, I.td. v, I. It, Comrs. 
(1931), 48 T, L, K. 170 ; Re John Sinclair, 
Ltd.’s Trade Mark (1932), 140 L. T. 417. 

880. Add, Annotations : — As to (3) Consd. Simp- 
son V. Charrington Sc Co„ [1934] 1 K. B. 64. 
Retd. Whiteman, Smith Motor Co. v, Chaplin, 
[1934] 2 K. B. 35. 


901. Add, Annotation : — Retd. Re Thomson, 
Thomson v. Allen, [1930] 1 Ch. 203. 

908. Add, Annotation : — Retd. Lock v. Bell, [1931] 
1 Ch. 36. 

994. Add, Annotations : — Consd. Simpson v. Char- 
rington & Co., [1934] 1 K. B. 64. Retd. 
Whiteman, Smith Motor Co. v, Chaplin, 
[1934] 2 K, B. 35 ; Charrington & Co. v, 
Simpson, [1935] A. C. 32.5. 


Part VII. — ^Trade Unions. 

954. Add. AnfioiaMons : — As to (1) Retd. Wvafct 1038. Add. Annotation: — As to (2) Retd. Upton 
V. Kreglinger & Femau, [1933] 1 K. B. 793. v. Farmer (1930). 142 L. T. 526. 

As to (2) Retd. /2e Horae & Colonial Insur- 1044. Add. Annotations .-—Consd. Vpton v. Farmer 
ance Co., [1930] 1 Ch. 102. (1930), 142 L. T. 526. Retd. Woodrow v. 

857. Add, Annotation: — As (1) Apld. Cotter v. Trawlers (White Sea) & Grimsby (1929), 141 

National Union of Seamen, [1929] 2 Ch. 68. L. T. 676. 


PART VI. SECT. 8, SUB-SECT. 1. 

849 i. Whether implied. — On sale of 
business.] — The question whether on 
the transfer of a business the goodwill 
itself passes is not to be decided in the 
negative merely because the word 
** goodwill ** is not spoeilloally men- 
tioned ; but the fact of the pt).ssing of 
the goodwill may be Inferred from the 
circumstances surrounding the trans- 
action. — Falls v, Bloch, [1931] 2 
W. W. n. 93.— CAN. 

sd. .1 — Even if Trego v. Hunt, 

[1896] A. C. 7, must be interpreted 
a.8 going so far as to hold (& semble it 
does not so hold) that the vendor of 
the goodwill of a business cannot even 
in the capacity of servant for another 
party canvass tho customers of tho old 
firm, nevertheless, deft., w^ho by tho 
contract sued upon, sold his shares in 
pltf. CO. to tho Individual pltfs., did 
not by said contract purport to transfer 
any goodwill. Such a contract in 
wWch tho vendor does not expressly 
transfer the goodwill cannot bo inter- 
preted as having the same effect as a 
contract which does expressly transfer 
the goodwill unless the further pro- 
visions thereof make It capable of 
being BO interpreted. — Kniout v, 
Fairall, [1934] 1 W. W. K. 131 ; 48 
B. C. H. 61.— CAN. 

PART VI. SECT. 3. SUB-SECT. 2.— A. 

so. Sale of ** going concern ** — Whe- 
ther claim against third party passes,] 
— When, in a deed of sale, an autobus 
00 , •* conveys, sells, assigns &> transfers 
to the purchaser tho whole of its enter- 
prise « undertaking as a going con- 
cern, iuoluding its goodwill & clien- 
tele ** 8c further speclQoally mentions 
as sold certain equipment 8c parking 
rights, such a sale includes a contract 
with a third party, as an accessory of 
8c as forming port of tlie eutorprise ; 
8c a claim made In respect of said con- 
Lraot also forms part of the rights 6c 
interests assigned 8c transferred, to- 
gether with any action already brought 
to enforce that claim. If, at the time 
of the sale, the action against the third 
party by the vendor be pending before 
the ots., the purchaser has the right 
to substitute himself to the pltf. vendor 
by way of intervention, 8c deal with 
the oase as he thinks fit.— Provincial 


Transpout Co. v. Montreal Sight 
Seeing Tours, Ltd., Gbnisral Motors 
Products of Canada. Ltd. v. Mon- 
treal Sight Seeing Touiis, Ltd., 
[19331 S. C. R. 109 ; I D. L. II. 691. 
—CAN. 

PART VII. SECT. 2, SUB-SECT. 1. 

962 i. (Common taw legality. I — A 
combiiintion potto work in pormihslbli*. : 
luiL H foinbljiation to pri'vcpt f)thers 
from working is unlawful. - .loiiNM'roN 
V. Mackev', 11937] 1 D. L. H. 443.— 
CAN. 

PART VII, SECT. 2, SUB-SECT. 2.— A. 

sb. International labour union .] — In 
an action by an unluoorporated inter- 
national labour uidon against an 
incon:)oratod society of munuf r cturora 
to enforce an agreement in w^riting in 
tho uatuie of a coUcctlvo bargain, 
made in 1926 by way of settlement of 
disputes between local manufacturers 
8c local labour unions, it was held the 
international labour union was an 
illegal society incapable because of its 
illegality of maintaining this of^tion 
or any civil action In an Ontario Ct. — 
PoLAKOFF V, Winters Garment Co., 
[1928] 2 D. L, 11. 277 ; 62 O. L. U. 
40.— CAN, 

PART VII. SECT. 8, SUB-SECT. 1. 

sd. Agreement between union tt em- 
ployer — Who may enforce,] — In the 
case of a ** collective Imrgain '* between 
a group or union of employees & an 
employer a workman who cannot show 
privity by representation, either 
authorised or adopted, or bv statutes 
cannot claim it. 8c has no right to call 
for the enforcement of tho bargain. 
Where in making such an agreement 
the union assumes to speak on behalf 
of its members only, a non-member is 
not in a position to ratify it, although 
it states tliat it is made ** for em- 
ployees,*' 8c the employer intended 
that it should apply tfi all employees 
8c has in fact so applied it. Nor since 
tho subject-matter of such an agree- 
ment, i.e., rates of wages, hours Sc 
conditions of labour, is not property 
the non-member cannot claim that it 
created any benefit for him which he 
can enforce as a trust, — Young v. 
Canadian Northern Ry. Co.. [1929] 

4 D. L. R. 452 ; 2 W. W. R. 386 ; 38 Man. 

7 


L. R. 283 ; ajQTd.. [1931] 1 W. W. R. 
49 ; 1 B. L. R. 645. P. C.— CAN. 

PART VII. SECT. 4, SUB-SECT. 8. 

d i, Reinstatement. — Claim by 

widow to be7i€fil.]—\ member of a 
trade union having defaulted In pay- 
ment of his dues & thereby having 
forfeited his membership was reinstated 
os a member & died a few months 
later : — Held : under the constitution 
& bye-laws of the union his default 
caused a loss of all the benefits of his 
memborsMp prior to the date ^ of his 
rclnstatemont so far as the right of 
his wddow to claim tigaiust the death 
death fund was concerned ; &. since 
the period between his reinstatement 
8l death w^as not long enough to entitle 
her. imder tho constitution, to sot up 
such a claim, slie could recover 
nothing. — IIniden v. Hf.uh, [1931] 3 
W. W. II. 646 ; [1932] 1 D. L. K. 276: 
40 Man. L. K. 108.— CAN. 

h i. Whetlur common action 

lies.] — By sect. 62i of Part VIlA. of 
Industrial Arbitration Act, 1912, a.s 
inserted by the Amendment Act, 1918, 
No. 16, sect. 17, it is provided that 
certain persons “ shall be entitled to 
be admitted to membership *’ of in- 
dustrial unions, Pltf, applied for 
membership of deft, union but his 
application was refused. Pltf,, there- 
upon, sued doft. union in an action at 
common law for damages resulting from 
its refusal to admit him to membership 
& recovered a verdict for £1 15. Upon 
appeal ; — Held : no right of action at 
common law can be maintained for a 
brt:>acb of the provisions of sect. 52i. — 
Martin v. Western Distrk'T of Aus- 
tralasian Coal Sc. Shale Employers* 
Federation, Workeds* Industihal 
Union oi Australia (Mining Depart- 
ment) (1934), 34 S. n. N. S, W. 593 ; 
51 N. S. W. W. N. 203,— AUS. 

sd. Validity of rule.] — It Is not un- 
lawful for an industrial union of workers 
registered under Industrial Concilia- 
tion Sc ^Vrbn. Act, 1925, to limit Its 
membership by its rules, A rule 
wliich provides that admission to 
membership shall bo subject to the 
consent of the executive of the union 
is valid. — Wellington Watebbidb 
Workers* Industrial Union op 
WoRECBBS V, Hargreaves, [1934] 
N. Z. L. R. 796 ; G. L. R. 679.— AUS. 



Cases 1046—1127. Ekglish and Em:i^ibs Dignot Sxtpflement. 


1046. Add. Citations 98 L. J. Oh. 293 ; 141 
L. T. 88 ; 73 Sol. Jo. 190. 

Add, Annotations : — Apld. Lamberbon v, 
Thorpe (1929), 46 T. L, B. 420. Retd. Ohap- 
mau V, Ellesmere (1932), 48 T. L. R. 809 ; 
Ltimiansky v, Myddleton (1934), 78 Sol. Jo. 
223 ; Stuart v, Haughley Parochial Church 
OoimcU, [1935] Ch. 452 ; WeUs v. Myddelton 
(1935), 78 Sol. Jo. 270 ; Stuart v, Haughley 
Parochial Church Council (1935), 104 L. J. Ch. 
314. 

1046a. Meeting — Right of member to be 

present.] — Rons v. Electuical Trades 
Union (1937), 81 SoL Jo. 650. 

1047* Add the following paragraph & citations : — 
Prior to the passing of the 1927 Act, 
various committees of a local authority 
passed resolutions, which were confirmed by 
the council, to the effect that certain of their 
employees be required to become members 
of one of the trade unions in the resolutions 
referred to. By that Act it was provided 
that it should not be lawful for any local or 
other public authority to make it a condition 
of the employment, or continuance in 
employment, of any person that he should 
or should not be a member of a trade union, 
& that any such condition should be void. 
Shortly after the passing of the Act instruc- 
tions were ^ven by a committee that only 
men belonging to a specified trade union 
should be employed in respect of certain 
casual labour ; & an employee, who was 
dismissed accordingly, obtained a declara- 
tion in the county court that his dismissal 


was illegal. A member of the council there- 
upon brought forward a motion having for 
its object that instructions should be given 
that the resolutions of the committees should 
cease to be operative ; but the motion was 
defeated : — Held : in the circumstances the 
ct. should declare that it was not lawful for 
the local authority to require any person, as 
a condition of employment or continuance 
in employment, to Become or to be a member 
of a trade union. — ^A.-G. v, Birkenhead 
OOBPN. (1928), 93 J. P. 33 ; 27 L. G. B. 192. 

1050. Add. Annotation : — ^Refd. Doyle v. White 
City Stadium, Ltd. (1935), 104 L. J. K. B. 
140. 

1051. Add, Annotation : — ^Refd. Doyle v. White 
City Stadium, Ltd., [1936] 1 K. B. 110. 

1086. Add, Citations : — 98 L. J. Ch. 401 ; 141 
L. T. 294. 

1087. Add. Citations [1929] 2 Oh. 68 ; 98 

L. J. Ch. 323 ; 141 L. T. 178 ; 73 Sol. Jo. 
206. 

1087a. Funds collected by branches -Refusal to 

pay to union.] Eucctric al Trades Union 

V, Nipphkbs (1937), 81 Sol. Jo. 629. 

1092. Add. Annotation : — Refd. Cotter v. National 
Union of Seamen, [1929] 2 Oh. 58. 

1122. Add. Annotation : — As fo (1) Refd. Cotter v. 
National Union of Seamen, [1929] 2 Ch. 58. 

1122a. Not individual members — Where 

proceedings intra vires.] — Cotter v. National 
Union op Seamen, No. 1087, ante. 

1127. Add. Annotation : — As to (1) Refd. Cotter v. 
National Union of Seamen, [1929] 2 Ch. 58. 


PART VII. sect. 4 , SUB-SECT. 7. 

1063 I. OMcers — Election — Con- 
tiruction of rules.] — Pltf., a member Sc 
a trustee of a trade union, was duly 
nominated for the presidency, his 
nomination paper being perfectly 
regular Sc In order. The committee of 
management resolved, without any 
warrant under the rules of the union, 
to reject his nomination on the ground 
of personal unfitness for the olfice. Sc 
subsequently the returning officer 
declared the other candidates, H., one 
of defts., duly elected unopposed, no 
ballot having been held, ja. himself 
presided at the meeting in question, 
which BO resolved, without having 
afforded pltf. an opportunity of being 
heard. Thq meeting consisted of 
seven members, of whom only two had 
paid their subscriptions, although the 
rules required a quorum of five 
financial members. The rules pro- 
vided for an attendance fee of 2s. Sd. 
for each member of the committee, of 
whom the president was an ex omdo 
member, in respect of each oommlttee 
meeting :—He2a .* the decision of the 
committee of management was invalid 
on the following grounds : namely, 
the committee had no power to reject 
pltf.*B nomination; H. was present, 
presiding at the meeting; the oom- 
mlttee did not afford pltf. an oppor- 
tunity of being beard on the question 
of his eligibility for office; k there 
was no quorum of qualified members. — 
OiUDDoog V. Davidson, (1929] a R. 
(Q.) 328.— AUS. 

sk. Uonorary officer — Bemoval — In- 
iunetion ,] — On an application for an 
injunction to restrain a trade union 
from removing pltf. from his office 
as honorary chairman of one of 
the union's branches : — Bdd : penal 
powers of the kind sought to be en- 
ton^d must be expressly oonfetred Sc 
could not be implied, & as the rules of 
the union contained no express power 
to remove honorary ofBoers froib their 


positions, tho proceedings of the com- 
mittee Sc sub-oommittee were vMra 
inrea, & pltf. was entitled to the relief 
sought. — O’Neill v. Transpoiit & 
General Workers* Union, [1934] 
I. R. 634. — IR. 

sn. Secretary — Misconduct — Attempt 
to influence ballot for ojflcers.h-'TlkG 
rules of a trade union by nile 22 pro- 
vided that the secretary should not 
be removed from office save for fraud, 
misconduct, or inofflciency. On an 
annual election of officers of the union 
the secretary had sent out to members 
with the haxJot papers a loafiet bearing 
his signature &; suggesting the candi- 
dates for whom they should vote. At 
a later date the members of the union, 
at a meeting at which the secretary 
was present, torminated his services : — 
Held : the secretary, in sending out to 
members tho leaflet with the ballot 
p^ors for the annual election of 
officers of the union, was guilty of 
misconduct of suoh a nature as to 
warrant his dismissal. — ^K oper v. Gol- 
1, [1935] Q. S. K. 1.— AUS. 

PART VII. SECT. 5, SUB-SECT. 2.— A. 

o i. Claim, based on arbitration 

decree .] — ^The rules of a master 
plumbers* assoon. provided that 
members who tendered sueoessfully 
for contracts should pay a peroeutage 
on these oontraots to the funds of the 
assoon. A claim made by the assocn. 
against a member in terms of the rules 
was disputed hy him. Sc a minute of 
reference was entered into by the 
parties referring the matter to arbitra- 
tion Sc agreeing to abide by Sc Imple- 
ment the arbiter's decree. Sc consenting 
to registratiou & execution. The 
arbiter decerned in favour of the assocn. 
Thereafter the member was seques- 
trated, Sc the assocn., founding on the 
decree-arbitral, lodged a claim in the 
sequestration, which his trustee in 
bankruptisy rejected, in respect that. 


under Trade Union Act, 1871, s. 4, 
it was unenforceable : — Held : while the 
original claim could not have been 
entertained in a ct. of law In re8i>eot 
that it was based on an agreement 
excluded by sect. 4, no such restriction 
affected the claim here in question, 
which was a claim based upon a new 
& IndependoDt agreement by the parttes 
to arbitrate & to implement the 
arbiter's decision — Edinburgh MAgi EB 
Plumbers* Assoon. v. Munro, [1928] 
S. 0. (Ot. of SesB.) 566.— 'SCOT. 

PART VII. SECT. 5, SUB-SECT. 2.— B. 

1116 I. Iii(flU to benefit — Conr 

struoUon of rule.] — -Pltf, was a member 
of the Amalgamated Society of Litho- 
graphic Printers. Having attained tho 
age of sixty years, he was entitled, 
under the rules of this Society, to 
receive superannuation benefit, pro- 
vided that he had oeased to follow any 
employment connected with the trade 
of lithographic printing, or provided 
that he was '* not practically working 
at the trade or under the rules of the 
Sodoty.” Pltf., having been em- 
ployed for twenty-five years by a co. 
of wholesale statloneTs as foreman of 
their lithographic department, was 
promoted to the position of general 
manager of their entire business. In 
this capacity he supervised all their 
departments. Including the Utho- 
gmphio department. The Society oon- 
tenaed that he was still working at the 
trade of a lithographic printer i — Held : 
pltf. had ceased to follow any employ 
ment oonneoted with the trade. Sc 
was not practically working at the 
trade, within the meaning of the roles 
of the Society, Sc he was accordingly 
entitled to superannuation benefit.— 
McCord v. Sproat, [1981] N. 1, 119.— 


PART VII. SECT. 6, SUB-8B0T. 8. 

1123 Iv. .1— -Brent ALL e. Hbt- 

BICE, [1926] N. Z. h, R, 788.— r 



VoL sun.— Trade and Ttate Vnioiui. Oases 1147—1287, 


1147. Add* Annotaiion : — Apld. R. v, Redwellty 
Urban District Council, Bx p. Price, [1934] 
1 K. B. 833. 

1157a. Conttouing offence.] — ^Two 

officers of a trade tmion were jointly charged 
with wilfully withholding moneys of the 
trade union. It was proved or admitted 
that the whole of the money had been in the 
possession of one or other of them, but 
it was contended that the money was not in 
their possession at the date of the charge, 
& that that fact was a necessary ingredient 
of the offence, & further that the information 
was out of time : — Meld : the offence of 
withholding money referred to in Trade 
Union Act, 1871 (c. 31), s. 12, was a continu- 
ing offence ; & it was not necessary to prove 
that the money was in the possession of the 
two officers at the date of the charge if there 
was evidence that money belonging to the 
trade union had been in their possession & 
was still being withheld. — ^B est v, Butlek 
& PiTZGiBBON, [1932] 2 K. B. 108 ; 101 
L. J. K. B. 769 ; 147 L. T. 99 ; 96 J. P. 303 ; 
48 T. L. B. 481 ; 30 L. G. B. 316 ; 29 Cox, 
C. C. 482, D. C. 

1164. Add, Annotationa : — Aa to (1) Hefd. Place 
V, Bearle, [1932] 2 K. B. 497 ; HoUywood 
Silver Fox Farm, Ltd. v. Emmett, [1936] 
1 All E. R, 825 ; Thorne v. Motor Trade 
Assocn., [1937] 3 All E. JR. 157. Generally^ 
Held. Hampton v. West Cannock CoUiery Co., 
[1932] 2 K. B. 293. 

1179. Add. Annotationa: — As to (1) Refd. Be 
Simms, Ex p. Trustee, 11934 | Ch. I ; De 
Jetley Marks v* Greenwood, [1936] 1 All B. R. 
863 ; Thome v. Motor Trade Assocn., [1937] 
3 All E. R. 157. 

1180. Add. Annotation : — Refd. De Jetley Marks v. 
Greenwood, [1936] 1 All E. B. 803. 

1183. Add. Annotation : — As (1 ) Refd. De Jetley 

Marks v. Greenwood, [1936] 1 All F!. R. 863. 
Thome v. Motor Trade Assocn.. [1937] 3 All 
E. R. 157. yJs to (2) Refd. Farr v. Butters 
Bros. 4te Co., [1932] 2 K. B. 006. 

1186. Add. Annotaiiona : — Aa to (1) Refd. Place v. 
Seairle, [1932] 2 K. B. 497 ; British Homo- 
phone, Ltd. V. Kunz & Crystallate Gramo- 


phone Record Manufacturing Co. (1935), 162 
L. T. 689 ; De Jetley Marks v. Greenwood, 
[1936] 1 All E. R. 863. 

1194. Add. Annotation : — Aa to (i) Refd. De Jetley 
Marks v. Greenwood, [1936] 1 All E. B. 863. 

1204. Add. Annotationa : — Refd. British Homo- 
phone, Ltd. V. Kunz & Crystallate Gramo- 

? hone Record Manufacturing Co. (1936), 162 
i. T. 689 ; D(3 Jetley Marks v. Greenwood, 
[1936] 1 All E. R. 863. 

1215. Add. Annotation : — ^Refd. Musical Per- 
formers* Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 

T. L. B. 486. 

1233. Add. Annotation Consd. Thorne v. Motor 
Trade Assocn., [1937] 3 All E. R. 157. 

1234. Add. A nnofation : — Consd. Thorne v. Motor 
Trade Assocn., [1937] 3 All E. R. 157. 

1235a. — .] — A trade assocn. which by its 

constitution is entitled to put on a stop list 
the name of a member or otlier person who 
has infringed its rule forbidding the sale of 
articles at other than the list prices relevant 
tliereto, may, instead of putting the name 
of that member or other person on the stop 
list, require him, in furtherances of its trade 
interests, to pay a sum of money within 
reasonable Ihruts. To ask for such payment 
in those circumstances is not in itself a 
demand of money with menaces & without 
reasonable or probable cause within Larceny 
Act, 1910 (c. 50), 8. 29 (1) (i) i—Held: in a 
criminal clmrge under sect. 29 (1) the absence 
of reasonable or probable cause is a question 
of fact for the jury ; but, if the cause is 
reasonably capable of bt^ing associated with 
the promotion of lawful business interests, 
tl)o judge should not allow the case to go </0 
the jury if there is no evidence of the accused *s 
intention going beyond such lawful business 
interests. — Thobnk v. Motor Trade 
Assocn., [1937] A. 0. 797 ; [1937] 3 AU E. R. 
167 ; 106 L. J. K. B. 495 ; 157 L. T. 399 ; 
53 T. L. R. 810; 81 Sol. Jo. 476 ; 26 Or. 
App. Kop. 51, H. L. 

1237. Add. Annotations : — As to (3) Refd. Paul 
(R. & W.), Ijtd. V* Wheat fbnunission (1935), 


material, for the brickwork 8c masonry 
work upon a building being erected by 
1’. By a rults of the union no member 
woe to be allowed to work on any 
sub -contract i/aken from a building 
oontmetor where the sub -contract was 
for labour only. Two members of the 
union saw T. & told him that If he did 
not get rid of pltf. the bricklayers 
working for pltf. would be withdrawn, 
they being members of the union. 
Pltf., when T. told him this, said he 
would give up the contract, & did so ; 
subsequontly he sued the union for 
damages. The two members above 
referred to & a thlM were added os 
dofts. *. — Held : what was done was 
done for the purpose, not of injuring 
pltf., bm of forwai*d.lng or defending 
the trade of the members of the union, 
& notice that the members of the union 
would be warned of the situation was 
nob a throat which was unlawful & did 
not give any right of action to pltf. — 
Hay V. Ontario BTiicKLAYEns Xocal 
Union No. 25, 119291 2 D. L. R. 336 ; 
63 O. L. H, 418.-~CAN. 

PART VIL SECT. 8, SUB-SECT. 1. 

1237 X, .1 — Three defts.* ofhdais 

of a \mion* were charged with doing 
an act In the nature of a strike, in that 
they Instigated certain employees to 


PART VII. SECT. 0. 

sf. Hinderirio provision of public 
service — Wkedicr indictable. 1 — Held : 
the offence created by sect. 30 k of 
Crimes Act, 1914-1926, Is not an 
indictable offence, & the offence can 
be tried in a ct. of summary Jurls- 
dlotion. — R. v. Akchdali. Sc Rosk- 
BUGB, Ex p. Carbigan, & Ex p. Brown 
(1928), 41 C. L. R. 128.— AUS. 

PART VII. SECT. 7, SUB-SECT. 8.— A. 

1184 Vi. Pltf., a tally clerk, 

was employed by Westralian Farm^s, 
Ltd., to assist in the loading of the 
steamor ** B.** Pltf. alleged that deft, 
union & the other defte., W. & M., who 
were respectively the president & the 
secret^ of the tmion, oomblned 6c 
conspired to induce Westralian 
Farmer*, Ltd., to dlsmtos pltf. from 
his employment & to cease to empl<p^ 
hlm.nDhere had been^ a (Uspute 
between deft, union Sc the Australian 
Workers* Union. & the members of 
deft, union haa resolved that they 
would not work on the wheat stacks at 
Geraldton. Pltf., after being elated 
a member of the deft, union in Nov. 
1926, accepted work on the wheat 
stacks : — Held ; (1) there was a 
common understanding among toe 


majority of the members of the imJon 
on the jetty that morning to carry out 
the poUoy of the union not to work 
with a man who had worked on the 
wheat stacks ; (2) such common 

understanding was brought about by 
defts., W. Sc M. ; (3) the members of 
the union combined to enforce com- 
pliance ^vlth their demand that their 
employer should terminate its contract 
with pltf. ; (4) such combination was 
unlawful In that the real intention was 
to deprive pltf. of his contract Sc 
thereby injure him ; & (.5) pltf. was 
entitled to damages Sc an injunction. — 
OOPFBY V. Geraldton Lumpers* 
Union (1929). W. A. L. R. 33.— AUS. 

1184 vii. .1 — ^It is an actionable 

wrong for members of a trade union 
wilfufly to procure an employer to 
break a contract of employment with 
an employee, even though the object 
in proouping the breach is not to cause 
damage to the employee, but is to 
forward the trade interests of the 
members of the trade imion. — Klein 
V. Jenovbs & Varlet, [1932] O. R. 
604 ; 3 D. L. R. 671.— CAN. 

1190 vii. .1 — Pltf., 

who was not a member of deft, union, 
took a sub-contract under one T. to 
supply all the labour, but not the 



Cases 1287—1809. English and Empiee Digest Supplement. 


152 L. T. 352. Generally, Refd» The Croxteth 
Hall, The Celtic, [1930] P. 197. 

1264. Add, Annotations : — As to {!) Consd. Cook- 
son V. Harewood (1931), 101 L. J. K. B. 
394, n. ; Thome i\ Motor Trade Assocn., 
11937] 3 All E. H. 157. Refd. De Jetley 
Marks Greenwood, [1930] 1 All K. R. H03. 

1295. Add, Annotation: — As to (1) Apld. Cotter 
V, National Union of Seamen, [1929] 2 Ch. 58. 


1297a. Holding ** show cards on colliery 

premises.] — Powell Duppryn Steam Coal 
Co., Ltd. V, Edwards (1935), 79 Sol. Jo. 
800. 

1298. Add, Annotations: — Consd. Horwood v. 
Statesman Publishing Co. (1929), 98 L. J. 
K. B. 450. Refd. Green v. Berliner, [1930] 
1 All E. R. 199. 


Part VIM —Trade Protection Societies. 

1309. Add, Annotation: — Distd. R. v. General Medical Council, [1930] 1 K. B. 662. 


do an act in the nature of a strike, 
namely, to discontinue thoir employ- 
ment in pursnanoo of an agrreement 
made by the said employees to compel 
their employer, M., to comply with 
a domanfl by the employees to dismiss 
cerialn non-unionists : — Held : as theie 
was no evidence that the agw^ement 
between the employees was entered 
into with intent to compel or induce 
the employer to comply with a 
demand made by the employees tbat 
uon-unionistB should be dismissed, the 
offence was not proved. — In re 
Muller & Williams, [1927] S. A. S. R. 
353.— AUS. 


PART VII. SECT. 8, SUB-SECT. 2. 

i i. CHmined liabilUy.} — R. v. 


Holowabkawe (1913), 24 O. W. R. 
397 ; 24 (3an. Crim. Cas. 224.— CAN. 

PART VII. SECT. 10, SUB-SECT. 2. 

1290 1. Trueieee of union — Extent of 
liaMlUy,^ — The liability imposed by 
Trades Disputes Act, 1906 (o. 47), 
8. 4 (1), on the trustees of a trade union 
is conllned to mattom in which some 
question is raised directly involving: 
the property real or personal vested 
in them, & does not extend to cases 
where the property vested iu them has 
not been instrumental In injuring 
pltf. — Drennan 1?. Rbkchey, Trustees 
OF Transport & General Workers* 
Union & Magill, [1935] N. I. 74.— 
IH. 

c i, .1 — In an action in which the 

One Big Union &;the Winnipeg Central 


Labour Council were {inter alia) made 
defts. : — Held : the action was not 
properly constituted since the state- 
ment of claim did not allege that said 
bodies were incorporated or othervrise 
legal entities entitled to sue & be sued 
in their own names, & although it did 
allege that the fonnor of them was 
“ an asBOon. or partnership '** with funds 
or property in which pltfs. claimed that 
the members have a partnership 
interest & that the latter was an 
organisation forming a party or depart- 
ment of the One Big Union,** these 
allegations did not show that they 
were partnerships within the legal 
definition of that term. — Sykes t>. 
One Big Union, [19.141 1 W. W. R. 
655 ; 2 D. L. H. 753 ; 42 Man. L. R. 24. 
—CAN. 
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VoLXLm. Cases 5— 25a. 


TRADE MARKS, TRADE NAMES AND DESIGNS. 
Part I. — Trade Marks. 


5, Add. Citation : — [1929] 1 Oh. 113. 25a, 

Add. Annotation Be Notox, Ltd., 

Application by, for a Trade Mark, Re Inecto 
Incorporated (1930), 48 K. P. C. 168. 


15 a, , j — Applhs. wor(j the regimtered 

owners of tlie trade mark “ J.ivron.” They 
had in fact iriadci this word ui) from the words 
“ liver ’’ & “ iron.’’ There is, however, & 
was at the date of registration, a town in 
Franco called Livron. It wan a town of 
some 4,000 inhabitants where the rtisps. had 
a factory <& carried on a business similar to 
that of applts. : — Held : (1) the evidence 

was such that the .llegistr/ir ouglit to have 
refused r<‘gistration because tiie mark Avas 
calculated to deceive ; (2) the mark was not 
adapted to distinguish the goods <»f the 
proprietor ; (3) per Sir Wij,fiud CjIreknk, 

M.H., A JMacKtnnon, L..1., the word 
“ livron ” was a geographical wnrd & coidd 
not, thcjrefoj'e, be an invent(^d word. 

Per liojvi KK, li. J . : A %vord wdth no significa- 
tion whatever to the ordimiry Knglisliman 
cannot be a geograpliical word, A tln^ fact 
that such a w^orcl is in fact a geographical 
name does nut prevent it from being an 
invented word. — Be Socf]!:TJ!j des Uhines 
C iiiMivjiUES KhOne-Poui.eno’s xIPPLK 5A'nON, 
Re “ JjviiON ” OF Boots Purpj Drug Co., 
Ltd., Trade Mark, (1937J 4 All E, R. 23; 
53 T. L, K. l()l)5 ; <S1 Sol. Jo. 667 ; suh nom. 
Re Boots IhuiE Djutg Co., Ltd. Trade 
Maric “ Livron,” Soci]6t^: dfjs Usines 
O iriMTQtTEs Khone-Polenc’s Application, 
157 L. T. 225 ; 106 L. J. Ch. 352, 0. A. 

20. Add. Annoiaiions: — As to (2) Held. Be Liver- 
pool Electric Cable Co.’s Applications (1928), 
46 R. P. 0. 99 ; Re (’oats, Ltd.’s Application, 
[1036] 2 All E. B. 975. 


.] — Applications were made in the joint 

names of a Canadian Co. & an English Co. 
for the registration in respect of common 
soap, class 47, & in respect of perfumed toilet 
soap, shaving cream, shaving soap & sham- 
poos, class 48, of a trade mark consisting of 
the word “ Palmolive,” & for the registra- 
tion in respect of toilet soap (perfumed) of 

4. 1 ... consisting of the word 

Palmolive ” shown in gilt lettering on a 
black band across a representation of a green 
crepe paper background, but unlimited as 
to colours, & the second consisting of tho 
word ” Palmolive ” shown on a black band 
& also across a seal at the end of the band. 
The applications, which had been advertised 
before acceptance, were opposed by Lever 
Brothers, Ltd., &; others, on behalf of them- 
selves & all other members of the perfumery 
manufacturers’ section of the London 
Chamber of Commerce : — Held : the evi- 
dence showed that the words ” Palm ” 
& “ Olive ” had been used in the trade to 
describe soap containing palm oil & soap 
containing olive oil respectively ; the word 
Palmolive ” was descriptive of appets.* 
soap containing palm oil S& olive oil, & would 
be deceptive if used upon soaps not contain- 
ing those oils ; in spite of the evidence 
showing that to a large number of persons the 
word ” Palmolive ” did in fact distinguish 
appets.’ goods, the word was not adapted to 
distinguish within sect. 9 (5) ; the mark con- 
sisting of the word “ Palmolive ” in gilt 
lettering on a black band across a representa- 
tion of a green crepe paper background 
might, if limited as to colours, be regarded 
as satisfying the provisions of sect. 9, provided 
that any right to the exclusive use of the word 
“ Pr lmolive ” were disclaimed ; & the 


PART I. SECT. 1. 

sa. To what goods appUcahle .] — Tho 
words “ trade mark ** have reforenco 
to marks applied to goods that are the 
subject of trade, trade signifying tho 
buBlnesB of exchanging commodities 
by barter or by buying & selling fot 
money, & not in the sense of the word 
as applied to the mechanical arts. — 
Journal of Commerce Publishing 
Co., Ltd. V. Kecord Publishing Co., 
Ltd., [1929J Ex. C, R. 168.~-CAN. 


PART I. SECT. 2, SUB-SECT. 1. 


3 V. .] — (1) An importer of goods 

may have a ma^k of his own for use In 
the sale of such goods & disregard the 
exporter’s mark, but ho cannot 
register or appropriate to himself the 
€»xporter*8 mark, the mark of the pro- 
ducer of the goods which he imported, 
though he may use it in connection 
with such goods imported with such 
mark. 

(2) It is not neoessary for the validity 
of a trade mark that the public should 
know the name of the proprietor of a 
trade mark, but In the public mind 
such mark meant a particular manu- 
facture. — Continental Oil Co. v. 
Consumers* Oil Co., Ltd., [1932] Ex. 


C, R. J36.~-OAN. 

r I, J— J/ckf .• the word 

^‘Zipper” having become descriptive 


of slide fasteners generally & the 
public having come to associate this 
word with that tjuo of fasteners, it 
is not a proper word to be registered an 
a trade mark. — L ightning Fastener 
C o.. Ltd. e. Canadian Goodrich Co., 
Ltd,, 11931] Ex. C. R. 90 ; 2 D. L. R. 
(525 ; afjd.. 119321 S. C. R. 189 ; 1 
D. L. R. 297.— CAN. 

sb. Official control or guarantee sians 
nr stomps.] — The amendment of tho 
Trade Mark & Designs Act passed in 
1928, adding paragraph {g) to sect. 11 
of R. S., 19»7, c. 201, was intended as 
a partial adoption of the terms of 
Article C (ter) of the Convention for the 
protection of Industrial Property, 
signed at The Hague in 1925, & to 
which Canada was a signatory. The 
effect of the addition of paragraph (p) 
was merely to add to the grounds upon 
which the Minister might lefuse to 
register a mark. The fact that the 
Minister is now empowered, by said 
paragraph, to refuse to register trade 
marks which consist In whole or in 
part of ** ofilcla! control or guarantee 
Bigms or stamps ” adopted by another 
country, is indioatlvb of tho fact that 

S rior to 1928 It was not Intended by 
lie Trade Mark Act that a trade mark 
might be refused registration upon tho 
groimd that it consisted of ” ohlcial 
control 3c guarantee signs or stamps.” 
— Birmingham Jewellers & Silver- 

n 


smiths* Assocn. V. Stock, [19291 
Ex, C. R. 175.— CAN. 

sd. Name of ^newspaper.] — Tho name 
of a newspaper is not a proper subjeot 
of a trade mark suscoptibfe of being 
registered under the provisions of the 
Trade Mark & Designs Act. — Journal 
OP ComiKRCE PUBUSHING CO., LTD. 

V, Record Publishing Co., Ltd., 
[1929] Ex. C. H. 168.— CAN. 

5g. ” /toyol.*’] — Held : Unfair Com 
petition Act does not prohibit the use 
of liho word ” Royal ** in a trade mark. 
The use of tho word ” Royal *' in con- 
nection with tobacco, cigars, cigarettes 
& cigarette papers Is not mlsdescrlp- 
tive of the character or quality of the 
w^ares, or of the conditions of their 
production or place of origin. — 
HouDB (B.) Co., Ltd, v. Come, op 
Patents. [19341 Ex. O. R. 149.— DAN. 

si. Under Unfair Competition Act — 
Several applicants- -Who entitled to re- 
pisteolton.]— Morlty in date of applica- 
tion is not the sole determining factor 
In deciding which of two or more 
appets., under Unfair Competition 
Act, is entitled to registration ; the 
words ** first uses or makes known iti 
Canada ** in s(,»ct, 4 (1), must bo con- 
sidered w^hen determining priority 
rights between rival appets. — Con- 
tinental Oil Co. v. Patents Comr., 
[1934] Ex. C. R, 244 ; [1930] 1 D. L. R, 
581.— CAN. 



CM98j36arn^77a. ' ' ''''Esrdxoica'' Airb/llicn^ 

objectioii tajtm to tiba applications on the 
g^und of tha presenoa i:ipon the register 
at . the date of the appHoatioiiB of three 
mai^ks, oondstmg of or oomptising the word 
** Palmolive/* & registered in the name ot a 
different proprietor, wonld have been re- 
moved if the regi^aMcns of those prior 
marks had been subsequently oancdled. 
Observations were m^e as to what con- 
stitutes a/‘ joint adventure/* The applica- 
tions were refused* — Be Pax«bcolivb Trabb 
Mark (1931), 49 B. P* 0* 269. 

27a. Addition of diminutive suffix*] — The word 
** Oonaolette/* as applicable to a gramo- 
phone model intermediate in sbse between 
a table dc a pedestal or “ console ** model is 
not an invented word capable of being 
registered as a trade mark under Trade Marks 
Act, 1905 (c. 15), s. 9 (3), as it is merely a 
diminutive form of the word “ console/*, 
which is in common use in the gramophone 
trade* The mark, therefore, was expunged 
from the register. — S. M. T. Gramophone 
Oo., ln?D. V. iTONIA GXIAMOPHONES, I/TD. 
(1931), 47 T. L. R* 324 ; 48 R. P. 0. 309. 

32. Add. Annotations : — Consd* S. M. T. Gramo- 
phone Co. t;. Itonia Gramophones, Ltd. 
(1931), 47 T. 1.. H. 324. Refd. Be Bociete 
des Usines Ctiimiques Kli6ae>Poulenc, [1937] 
l ALlE. K. U5. 

36. Add. Annotations : — ^Apld* S. M. T. Gramo- 
phone Oo. V. Itonia Gramophones, Ltd. 
(1931), 47 T. L. 11. 324 ; Be SocjVjte des Usines 
Chiiniqiios Kbone-Foulenc, [1937] 1 All fc). ii. 
145. 

53. Add. Annotation : — Consd* Re Liverpool 
Electric Cable Co.*s Applications (1928), 46 
R. P, 0. 99. 

54* Add. Annotation : — As to (2) Consd* Re Hans 
Lamitzen’s Application (1931), 48 R. P. O. 
392* 

67* Add. Annotaiio7i : — Generally^ Held. Re Coats, 
Ltd.*s Application, [1936] 2 All B. R. 976. 

64a. •] — On Mar. 10, 1030, an application 

was made to register in Part B of the Register 
of Trade Marks the word ** Brick ** as a 
trade mark in respect of a powder manu- 
factured by appot. for use as a boiler-water 
pxmfier. The powder was supplied some- 
times in the form of bricks & sometimes in 
owder form. The application was refused 
y the registrant, on the grounds (a) that the 
mark was not ** capable of distinguishing *’ 
the goods of appct. ; (5) that it might be 
calculated to deceive ; (c) that it too nearly 
resembled a mark ** Brioo *’ already registered 
for similar goods. Appct. appe^ed to the 
ct. ; — Held : the registrar had correctly 
decided that the word ’ Brick ** was not 
** capable of distinguishing ’* appct. ’s goods 
within Trade Marks Act, 1919 (c. 79), a. 2 (2), 


Digb^ 

& there was too great a eimllarity bet^^reen 
the wprd Brick*' the inark/*Birico/* 
The appeal was dismissed with cost8*~iSe 
Hans LAtrmTZiBN*8 Afpuoatoon (1931), 48 
B. P* 0. 392* 

67. Add. Annotations: — As to (2) Consd. Re 
liveirpool Electric Cable Oo/s Applications 
(1928), 46 B. P. 0. 99. Generally, Refd. Bale 
& Church, Ltd. v, Sutton Parsons Sd Sutton 
& Astrah Products (1934), 61 R. P. 0. 129; 
Be Coats, Ltd.*s Application, [1936] 2 All 
E. B. 976. 

57a. In market sought*] — ^William Grant & 

Sons, Ltd., applied for registration in Pai*t B. 
of the register in respect of “ Scotch whisky 
for export *’ of a trade mark consisting 
of the word “ Grant’s ” standing alone & 
they claimed user since 1903. The applica- 
tion was opposed by persons or cos. wJiose 
names included the name “ Grant ” on the 
grf)und that the mark was not distinctive in 
the exi>ort market. The registrai* refused to 
register the mark on the gi*ound that appcts. 
liad failtid to pj‘Ove the mark capable c)f dis- 
tin^ishing their whisky in the mai*ket for 
which registration was sought. Appcts. 
appealed to the ct. At- the hearing of tlie 
appeals appcts. intimated to the ct. that tht^y 
wished to limit their applic.ation to “ blended 
Scotch whisky (in bottle only) for export.” 
Thereupon the opponents offered to with- 
draw their oppositions & the appeal was 
ordered to stand over generally with liberty 
to appcts. or the registrar to apply to restore 
the appeal &; appcts. were ordenui to i>ay the 
costs of the opponents. 'l’*he registrar having 
intimattid to appcts. that, in view of the 
limitation offered, he did not intend further 
to oppose the application, appcts. applied to 
the ct. for further dirt‘ctions in the matter. 
The 1 ‘egistrar was ordei-ed to proceed with the 
application appcts. were ordei'ed to jiay 
tlio costs of the registrar. — Be Grant 
Sons, Ltd.’s, Appucation (1936), 53 B. P. 0. 
467. 

74. Add. Annotation : — As to (2) Held, Re Societe 
des Usines Chimiques llhdne-Poulenc, [1937] 
1 All B. B. 145. 

77a* *] — ^The Liverpool Electric Cable 

Co., Ltd., applied to register the words 
Liverpool Cables ** in Parts A. & B. of the 
regii^er in respect of electric cables. The 
applications were refused on the grounds 
that, although evidence went to show that 
those words indicated to the trade the co/s 
electric cables, the word “ Liverpool *’ was 
not prinid fade capable of distingmshing 
those cables or of becoming distinctive of 
them ; that Liverpool was one of a class of 
geographical names which were of such 
importance that the names ought not to be 


PART I, SECT. 2, SUB-SECT. 5. 

4a ii. .] — The words “ Shroddod 

Wheat are conmion descriptive words 
Sc the use of the name ** Kcllogg*s 
Shi-edded Whole Wheat Biscuit ” can- 
not therefore be restrained . — (;an auiak 
SHREDDB n Wheat Oo. v. KEXAoaG Co., 
4 D. L. R. 760 ; O. R. 6ia.-~^ 

ip. Word referring to efboraoler dt 
quoMiv — Not registrame.] — ^In an action 
for infringement of trade mark ; — 
Held : the word ** Oronoh ” In relation 
to confectionery was a word having a 


direct reference to the character Sc 

S uality of the goods in respect of which 
« had been registeKid, Sc was not 
therefore capable of registration tmder 
sect, 82 of Industrial & OommeroJal 
Property (Protection) Act, 1927. — 
Ftty-OADBDBY (Xr.), Ltd. v. Lynnott, 
[1935] I. R. 700.~-IR, 

PART L SECT. 2, SUB-SECT. 6,— A. 

•b. Ordinary word miaspeU db 
hyphonaUd — ** Bar-b-o ** — For harbeeue 
— Not registrable.} — Brooebr v. OOL- 
1^^19821 2 D. L. R. 139 ; O. E* X89. 

12 


■ 0 . Must distififfuiah goods of person 
: '.] — ^The word “Lwhor- 

mao” which had been registered in 
Part B. of the register of trade marks 
as the trade mark of appct.*8 goods, 
via., real leather outer garments, real 
su^de outer garments. Sc imitation 
sudde outer garments hold not to he 
callable of oistin^ii^ng the goo^ 
as those of appct.. Sc th<»efore the 
register was ordered to be rectlnea 
by the cancellation of the registration 
of that trade mark. — Richardson v. 
Wbinbr, [19361 1. R. 32.— m. 



VtA. XT j HI .— Trade Marks, Tr^ Haeaffis and Dendgns. Cases llSli. 


reeMered to any one trader ; that the word i 
i^veraGoi d^cribos the common cha- 
racteristio of vast quantities of goods, 
namely that they come from liverpool, & 
that phrase ** Liverpool cables ** therefore 
meant, not the cables of the applicant co., 
but cables manufactured or dealt in at Xiver* 
pool ;-^Held : the Registrar had proceeded 
upon the right grounds, & that his decisions 
were correct ; the Registrar is not bound to 
accept an application in Part to register 
upon proof of user or that the mark is in fact 
distinctive > it is part of his duty to con- 
sider as a judicial officer applications put 
before him ; he may refuse registration if not 
satisfied that the proposed mark is capable 
of distinguishing ; in considering whether a 
geographical name is registrable, both the 
locality & the goods must be taken into 
consideration ; & the name of such an 

important commercial centre as Liverpool, 
even though it may in fact be distinctive 
of the goods in respect of which it is sought 
to register it, is not registrable . — lie IjIVEh- 
Electuic Cable Co. Ltd.’s Applica- i 
Tioxs (1028), 40 R. P. C, 99, C. A, 
jnnotaHon$ : — Consd* Rei Hans Lauritzen’s Appllcatlou 
(1931), 48 T(, l\ C. 392; He Coats, Ltd.’s Application, 
[1930J 2 All E. H. 975. Befd. He llainmeruiill I’aper 
Co.’s Opposition. He Pirie & Sons. Ltd. (19.32). 146 L. T. 
493 : He (Uark. Sou & Morland, Ltil.’s Trade Mark, [1937 J 
2 All E. IL 591. 

78a. Addition of “ Applts., wlu^ traded 

in (.dastonbury in articles made of sheep- 
skin. regisiei*ed the word “ Glastonbiirys 
as a trade mark. Re.sps. who dealt in similar 
goods in the same town applied to rectify 
the register of trade marks by cximnging this 
mark on the grounds that it was a geo- 
grai)bical mark A not adapted t(j distinguisli 
tJie goods of api)lts. & was calculated to lead 
to deception. At the trial it was held that 
the addition of the letter “ s ” t o Glastonbury 
did not alljcr its geographical (5liara(jier, A. 
that the evidenc^e fell very far short of what 
was required to sIk^w that the mark was 
adapted to distinguish the goods of applts. 

A that the register should he rectifu^d by 
expunging the mark. Applts. appealed to 
the Ci. of Appeal: — Held: (1) the word 
“ Glastonburys had become distinctive of 
the goods of applts., & was rightly registered 
as a trade mark ; (2) to exhibit to on affidavit 
a large numbcn* of letters rticoived as answers 
to a circular is an improper method of bring- 
ing such evidence before the ct. The correct 
method is to notify the other side that these 
answers have been received A can bo in- 
spected.— ('LAiiK, 8 on a Morland, 
Ltd.’s, Trade Mark, [1937] 2 All E. R. 694 ; 
64 R. 1\ a 134, C. A. 

79, Add. Annotation: — Refd. Be Liverpool, 

Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99. 


I. Add. AnnoioHon : — ^Refd, Be Liverpool 

Electric Cable Co.’s Applications (1928), 46 
R. P. C. 90. 

[3a. .] — H. A Co., Ltd., applied for 

registration in Part B. of the Register of a 
label bearing the words “ He wthom’s 'Caseous 
Black Drink,” together with other matter, 
in respect of “A veterinary medicine,” 
claiming user since 1897. The application 
was opposed by D., Son AH., Ltd., on the 
ground that the mark would condict with the 
opponents’ registered trade mark “ Gaseous 
Fluid.” The Assistant-Comptroller, acting 
for the Registrar, decided to register the 
mark, under sect. 21 of 1905 Act. subject to 
the limitation tc the colours red, white A 
blue, as shown in the representation on the 
form of application. Tlie opponents ap- 
pealed. At the heai'ing of the appeal the 
opponents contended that the j)art of the 
mark (consisting of the words “ Gaseous 
Black Drink ” had not been used for the 
purpose of indicating the proprietorship of 
th(^ goods, within Sf^ct. 2 of 1919 Act, but 
merely as a description of the goods, A there- 
fore the mark as a whole had not been used 
so as to fulfil the requirements t)f the sect. : — 
Held : the conclusion of the Assisiant- 
(’omi^troUer that the mark, with the limita- 
tion as to colour, was properly registrable 
under sect. 21 of the principal Act was cor- 
rect/, A the argument of the opponents was 
ill-founded, the mark as a wliole having been 
used sin(;e 1897 for the purpose of indicating 
proprietorship. The appeal was dismissed 
with costs.— llEWTUORN A Co., Ltd., 
Application fob Registration op a Trade 
Mark (1934), 52 R. P. C. 15. 

,] — ^Appets. applied to register the 

word “ sheen ” m class 23 in respect of 
machine twist being sewing cotton. After 
hearing ai^pcts. but before delivering his 
grounds for refusal, the registrar requested 
the Keeper of the Oott<3n Marks to consult 
the Trade A Merchandise Marks Committee 
of the Manchester Chamber of Commerce as 
to wl Mother it was desirable to register this 
word. Neither the quest/ion nor the answer 
was communicated to appets. The applica- 
tion was refused on the gx’ounds that “ sheen ” 
was one of a class of words which never could 
become distinctive of th(3 goods of appets. 
but should be left free for the whole trade to 
use. On appeal to the judge it was found 
that the word “ sheen ” had in fact become 
distinctive of the goods of appets. A the reg- 
istrar was directed to proceed with the 
application. The registrar appealed : — Held : 
O) there was sufficient evidence of the dis- 
tinctiveness of the word “ sheen ” to justify 
live judge’s finding that it was distinctive A 
therefore registrable ; (2 ) it is irregular for the 
i(^gistrar to seek the opinion of the Tiadc A 


PART 1. SECT. 2, SUB-SECT. 6.— E. 

•e. Coloured strand in rope ,] — The 
trade mark in Question was a epeomo 
trade mark to be applied to the sale 
of wire ropes, & consisted of a yellow- 
coloured strand running throi^h the 
length of such ropes -ZieW ; a 
coloured strand woven Into a wire 
fabrio is a “mark” which may bo 
used by any person carrying on 
manufacture of wire rope for the 
purpose of distinguishing the i^do 
manufaotiirod or produced or oiloreci 


for sale by him from that of any other 
manufacture : A the same was a 
mark ” within soot. 5 of Trade Mark 
& Designs Act. — Wkiohts* Ropes, 
Ltd. V , Buodefick & Bascom Rope 
Co.. [19311 Ex. O. R. 143; 4 D. L. R. 
368.-~CAN. 

sf. Numerals,] — Held: the rcgls- 
t.erod trade marks ” No. 360,” ” No, 
301,” ” No. 90 ” & ” No, 99,” applied 
to the upper & lower blades of an 
animal cupping machine. Sc not in its 
original use intended as a trade mark, 

13 


& being without distinctiveness are 
not properly trade marks within Trade 
Mark Sc Designs Act A should be 
expunged. There can be no distlno- 
tivonoss. as a rule, in a numeral or 
numerals alone, although oonoeivably 
they might be so arranged, selected or 
used, that they would lose, partially at 
least, the charaoteristio of numerals, A 
acquire a distinotlveness qualifyingthem 


82 



Cases 113b— 176. Engush and Emfibn Digest Supplement. 


Merchandise Marks Committee of the Man- 
chester Chamber of Commerce after the close 
of the hearing of an application to register 
a tirade mark . — Re Coats (J, & P.), 
AppiacATlON, [1936] 2 All E. K. 976 ; 166 
L. T. 127 ; 80 Sol. Jo. 611 ; 63 K. P. C. 366, 
0. A. 

Annaiatiom : — As to (1) Befd. Re Clark, Son & Morland, 
Tx>ade Mark, n»37J 2 All E. B. 61)4, O. A. ; Sooi6t6 
(ies Uslnes Obimlques llhdtto-Ponlonc Application, Re, 
MU37JlAllE.li. 145. 

114. Add* Annotaiiona : — Consd. Re Liverpool 
Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99 ; Re Coats, Ltd.’s Application, 
[1 930] 2 All E. B. 976. Refd. Bale & Church, 
Ltd. V, Sutton Parsons & Sutton & Astrah 
Products (1934), 51 B. P. C. 129 ; Re Clark, 
Son & Morland, Ltd.’s Trade Mink, [1937] 
2 All E. B. 694. 

138. Add. Annotations: — Gonsd. Re Liverpool 
Electric Cable Co.’s Applications (1028), 46 
B. P. C. 99 ; Re Coats, Ltd.’s Application, 
[1936] 2 All E. R. 976. 

152a. User In foreign country.] — Notox, 

Ltd., applied to register the word ** Notox ” 
as a trade mark for hair dye, etc. The 
application was opposed by an Amezican co. 
vmo alleged user by them of the mark in 
America & abroad. The opponents had also, 
four days before the application, sent out a 
thousand circulars to hairdressers in London 
advertising their goods under the mark. 
Appct. CO. had been incorporated about nine 
months before the application &> had made 
some sales under the mark. The Assistant- 
Comptroller decided to register the mark. 
The opponents appealed : — Held : the 
appct. ’s right to registration was not affected 
by the opponents’ user abroad, & the 
thousand circulars sent out by the opponents 
were not sufficient to cause a liability to 
confusion such as to destroy the right to 
registration. The appeal was accordingly 
dismissed. — Re Notox, Ltd., Appmcation 
B y, FOB A Teadb Mabk, Re Inbcto Incob- 
POBATBID (1930), 48 B. P. C. 168. 

1521). False trade description — ** Norwegian 

sardines/’] — In 1907 Concord Canning Co. 
reg^tered a trade mark consisting of a label 
which contained the words ** Norwegian 
Bardinas ” in respect of ** canned sardines 
preserved in oil.” In 1915 it was held that 
the term ” Norwegian Sardines ” was a false 
trade description within Merchandise Marks 
Act, 1887. In 1932 an application was made 
to rectify the register by expunging the xhark, 
or, alternatively, by deleting the words 


” Norwegian Sardlnefl ” therefrom. An order 
was made that the register should be recti- 
fied by deleting the words ” Norwegian 
Sardines ” from the mark. — Re Ookcobd 
Canning Co.’s Teadb Mark (1932), 49 
R. P. 0, 323. 

162. Add. Annotation: — Consd. Re Coats, Ltd.’s 
Application, [1936] 2 All E. B. 975, 

166a. .]-— Hans Laxjbitzbn’s Appuoation, 

No. 64a, ante. 

166b. Discretion of Court of Appeal.] — 

Magdalena Securities, Ltd., a Canadian Co., 
applied to register the word ” Ucolite ” as 
a trade mark for partially coked coal. The 
application was opposed by Low Tempera- 
ture Carbonisation, Ltd., on the ground that 
the mark Would conflict with the opponents* 
registered trade mark ” Coalite.” The regis- 
trar decided to register the mark. The 
opponents appealed. Leave was given to 
them to take the further objection, which 
by agreement bad been treated as a ground 
of objection before the registrar, that appcts. 
had at the date when re^tration was applied 
for no bond fide intention to use the mark 
as a trade mark. At the hearing of the 
appeal, some of the declarants were cross- 
examined & further evidence was adduced : — 
Held ': ( 1 ) in a case where the ct. has materials 
before it wliich were not before the registrar, 
the ct. has to exercise its discretion under 
sect. 8 (2) of Trade Marks Act, 1919, although 
generally speaking it ought to have consider- 
able regard to the decision of the registrar, 
taking into account the fact of his special 
experience ; the appcts. had failed to show 
affirmatively that the mark was not cal- 
culated to deceive, & therefore the applica- 
tion ought to be disallowed ; (2) on the 
evidence there was within Trade Marks Acts 
no bond fide intention on the part of appcts. 
at the date of the application to use the mark 
applied for upon or in connection with the 
goods in question for the purpose of indicating 
that they were the goods manufactured by 
appcts. The appeal was accordingly allowed. 
— Re Magdadbna Seguritibs, Ltd., Applica- 
tion FOR Registration op a Trade Mark, 
Re Low Tbmpbratdbb Carbonisation, Ltd,, 
Opposition by (1931), 48 R. P. C. 477, 

167. Add. Annotation : — Aa to (2) Consd. Re Ham 
mermill Paper Co.’s Opposition, Re Pirie & 
Sons, Ltd. (1938), 149 L. T. 199. 

176. Add. Annotation : — Consd. Re Columbia Gra- 
phophone Co. Trade Marks (Nos. 288,624, 
324,745 & 407,637) (1932), 49 R. P. C. 621. 


PART I. SECT. 2, SUB-SECT. 7. 

k I. .] — By ItB action, petitioner, 

owner of the trade marks Big Ben/’ 

Baby Ben/* “ Pocket Ben/^ ** Glo- 
Ben Ben Hur/* seeks to have the 
trade mark ** Bentima/* owned &. 
registered by deft., expunged on the 
ground that the same was liable to 
confuse & deceive the public : — Held : 
as the trade marks In question con- 
sisted of distinctive names Sc were 
printed in suoh a conspicuous place Sc 
manner, there could not be any con- 
fusion as to which was which, Sc the 
public, even the unwary Sc incautious 
purchaser, could not be made or led 
to purchase the goods of deft, for that 
of pltf., deft.*B trade mark was not 
liable or calculated to confuse or 
deceive the public. Sc was properly 
registered Sc should not be expunged.-*- 


Wbstsrn Clock Co. v . Ozus Watch 
Oo,. Ltd.,[1031]Ex.C. B. 64; (19311 
2 D. L. B. 776 ; on appeal, 11931] 2 
D. L. B, 877 ; 8, O. B. 307. “ 

PART I. 6ECT. 2, SUB-SEOT. 8.— A. 

178 i. When regidredion allowed — 
Goods of different description.} — ^Peti- 
tioner, owner of the speoifio trade- 
mark *' Eipper ** to be used in con- 
nection with the manufacture Sc sale 
of footwear, by its petition, asked that 
the trade mark of rosp. consisting of 
the same word ** 2dpper ** as applied 
to the sale of corsets or corsets Sc bras- 
sieres combined, be expunged : — Held : 
there was no Ukelihood of confusion 
in the mind of the public, the registra- 
tion of re8p**s mark was not calc^ted 
to deqdhre the public into pm^hastng 
the goods of resp. bsHering thm to 

U 


be those of petitioner, Sc the petition 
heroin was rctoed. Petitioner, having 
chosen to limit its mark to footwear, 
oould not now ask that resp.’s mark 
be expunged, on the ground that 
petitioner may at some future time 
make or vend corsets, or corsets com- 
bined with brassieres, wherein the 
sliding fasteners are employed.— 
Canadian Ooodhioe Oo., Ltd. v . 
Hall, (1933] Ex. C. R. 30.-- CAN. 


PART I. SECT. 2, SUB-SEOT. 8.— 
B. (a). 

178 Iv. .P- Pltf.'s Mde 

mark consisted of the words ** Pewr 
Pan " with a representation of Peter 
Pan, used in the sale of ** woven piew 
goods,*' Sc deft, reditered a .^*1® 
mark oonstoting also of a representation 
of Peter PanTJrith the wo^ Genuine 
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ISO, Add. Annotations ! — Generatty, Held. Bass, 
Batclifi & Gretton, Ltd. v. Nicholson & Sons, 
Ltd., & Registrar of Trade Marks (1931), 48 
T. L. R, 161 ; Re Magdalena Securities, Ltd., 
Application for Registration of a Trade Mark, 
Re Low Temperature Carbonisation, Ltd., 
Opposition by (1931), 48 R. P. 0. 477. 

185. Add, Annotation: — Generally, Refd. B. P. 
Moliamed Noardin v. 8. B. 8. Abdul Kareem 
& Co. (1931), 48 B. P. C. 491. 

191a Add, Annotation : — ^Expld. Bass, Ratcliff 
Gretton, Ltd. v, Nicholson & Sons, Ltd., & 
Registrar of Trade Marks (1931), 48 T. L. R. 
161. 

195a. Colour disregarded.] — Applts. had 

for some years traded under, & had more 
recently registered, the word “ Gardener ” 
for preserved fruits, etc. They applied to 
register a device containing a head & shoulders 
representation of an oldish man. The 
application was opposed by the proprietors 
of a trade mark consisting of a young man 
somewhat similarly clothed, & they traded 
thereunder in fresh fruit, etc. The applica- 
tion was refused by the registrar. & the 
appcts. appealed to the ct, : — Held : colour 
must be disregarded &, unless the marks were 
compared side by side, the difference between 
them was insufficient to satisfy the onus upon 
the appcts. to show that there was no like- 
lihood of deception. The appeal was dis- 
missed with costs. — Be Morris & Jones, Ltd. 
Application fob a Trade Mark (1934), 61 
R. P. C. 190. 

.] — ^W. B. (Birmingham), Ltd., applied 

to register the word “Brectiko*’ in Class 49 
for toys. A. C. G. Co. opposed the applica- 
tion on the ground that the word would con- 
flict with the word ‘^Erector,** a registered 
trade mark owned by the opponents for con- 
structional toys. The Assistant-Comptroller 
held that appcts. had discharged the onus 
of proving that no reasonable probability of 
confusion would result from registration of 
the word “ Erectiko & he accordingly decided 
to register it unless an appeal was entered 
within one month. The opponents appealed 
to the ct. : — Held : the Assistant-Comptroller 
had proceeded on a wrong basis ; when 
comparing two words to see whether one 
would be confused with & mistaken for the 
other, the words should be compared as a 
whole & not merely compared syllable by 
syllable, & regard should bo paid to the 
fact that the word sought to be registered 
was to be used upon goods similar to those 


upon which the opponents’ mark was being 
used. Confusion would inevitably result if 
registration were allowed. The appeal was 
allowed & resps. were ordered to pay the costs 
including those of the reg^trar. An order 
was made directing the registrar not to pro- 
ceed. — Be William Bailey (Birminqham), 
Ltd., Application to Register a Trade 
Mark, Be Gilbert & Co. Opposition (1936), 
62 B. P. 0. 136. . 

217a. Position in foreign coimtrles — Goods In- 
tended for export.] — Be Evans Sons I^scheb 
& Webb, Ltd., Application for Registra- 
tion OF a Trade Mark (1934), 61 B. P. C. 
423. 

232. A^, Annotaiion: — As to (1) Refd. Be 
Nicholson & Sons, Ltd., Application, 
Bass, Ratcliff & Qretton’s Trade Mark, 
[1931] 2 Ch. 1. 

248. Add, Annotatione : — Refd. Be liverpool 
Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99 ; Be Mag^ena Securities, Ltd., 
Application for Registration of a Trade Mark, 
Be Low Temperature Carbonisation, Ltd., 
Opposition by (1931), 48 R. P. C. 477 ; Be 
Hammermill Paper Co.’s Opposition, Be 
Pine & Sons, Ltd. (1933), 149 L. T. 199. 

249a. Picture of three pigs — ^Picture of four pigs — 
Three of four in group.] — D. applied to register 
two different device marks consisting of 
representations of pigs, one being a picture 
of four pigs, namely a sow & three little 
pigs, in respect of “ pig products (for food) ” 
& the other being a picture of three pigs in 
respect of “ bacon & pig products for food.” 
The applications were opposed by M., on 
the grounds that the marks would conflict 
with the opponents’ trade marks, one being 
a picture of three pigs, but quite different 
from appcts.’ picture of three pigs, & the 
other consisting of the words “ Three Pigs 
Brand.” The registrar refused to register 
the marks on the ground as to appcts.’ 
picture of four pigs that the three little pigs 
formed a group by themselves & persons 
might not unreasonably identify it as a three 
pigs mark. Appcts. appealed, but only as 
to the picture of four pigs ; — Held : there was 
no ground for interfering with the registrar’s 
decision either in law or fact. The appeal 
was accordingly dismissed with costs. — Be 
Danish Bacon Oo., Ltd.’s Application to 
Register a Trade Mark (1933), 61 B. P, 0. 
148. 

249b. ‘‘ Park ” — Hyde Park.”] — ^An application 
was made for the registration in Part B. of 


Peter Pan Garmente.** to bo applied to 
“ Ladies*, Misses* & Children's Heady- 
to-Wear Garments ** : — Held : while 
the Trade Mark & Desim Act penults 
regldtration of a speoino trade xuark, 
Sc without there being any provision 
for the olassidoation of goods, never- 
theless trade marks resembling one 
another should not be registered for 
dlfterent classes of goods, it the re^t 
of the Juxiior registration ** be oalou- 
lated to deooive or mislead the publlo *’ ; 
Sc, in conBeonence, deft.*s trade mark 
should be esmunged, notwithstanding 
it was applied to garments only whilst 
pltf.*8 was applied to piecse^ods. — 
Glass & Co. v, Hawpton 
UAmrvwrtnmto Oo., Ltd., [19311 1 
D. L. B. 637 ; [1980] Ex. 0* K. 212.— 
CAN. 

sg. Simihr mark Jtaieing expired 


twefUy years previxmsdy.'i — ^In Deo. 
1929. B. Sc L. 0. Oo. appUed to have 
the letters B. Sc L.'* registered as a 
trade mark. This application was 
refused by the Oomr. of Patents for 
the sole reason that one L. had regis- 
tered the letters ** B. L.** as a specido 
trade mark in the year 1885. This 
latter mark was never renewed. Hence 
this appeal ; — Hf^ : the trade mark 


B. L.^* hj 


having expiied in the yei 
net at the tune of the appUc; 


tlon of B. & L. O. Oo. a re^ter^ trade 
mark within sect. 11 (b) of Trade 
Marks Sc Designs Act: & the Oomr. of 
Patents was not Instified in refusing 
the application aforesaid solely because 
of the registration aforesaid made in 
the year 1885. — Bauscjh & Lome 
Optical Oo. e. Oomr,^ of Patonto, 
[193P1B5x. O. R. 128 t 2 D. L. R. 981, 


PART I. SECT. 2, SUB-SECT. 8.— 
B. (0) i. 

sk. Lyeol ** — Lysotob.**]— The ot. 
found, on the evidence, that the word 
“ Lysol ** was properly registered, was 
a valid trade mark Sc that ** Lysotab ** 
was oaloulated to deceive Sc mislead 
the public. Sc ordered that it be ex- 
punged. — J jYBOl (Canada), Ltd. v, 
Bolidol Chemioal, Ltd., [1938] Ex. 
O. R. 21.— CAN. 

tm. “ Vasenol ** — ** Vaseline ,**] — 
Held : the marks ** Vasenol ** Sc ** Vase- 
line** were similar Sc the registration 
of the word Vasenol would be cal- 
culated to deceive Sc would bo in con- 
flict with the word mark Vaseline. — 
VaBISNOLWJ£B1CB Db. KdPp Aktisnoe- 
SISLLSOIIAFT V, OOMEt. OF PATBNTB „ 
OnKBEBBOUGH MaNUFAOTUBXNG OO., 
fl936]Bx.O.R,198; U936]1».L.R. 
532.— UAN. 



Cases SK01.1BB ANP EMFnm 

the Begister of a trade xoade in Class 46 in 
respect of “ Cigarettes.*’ The mark consisted 
of a label showing prominently the words 
Hyde Park,” together with other features. 
The application was opposed by a oo, who 
were the registered proprietors of certain 
trade marks consisting of or embodying the 
works ” Park ” or Park Drive.” The 
opponents claimed that the names “Park 
Drive, ” Park ” ” Parks ” had become 

distinctive Of cigarettes of their manu- 
facture ; that appcts.’ mark so resembled the 
opponents* registered trade mark as to be 
calculated to deceive, & that appcts.* user 
of their mark had been very small & had been 
confined to Turkish cigarettes sold retail by 
them at their stoics in London. The 
opponents had offered to withdraw their 
opposition if appcts. would agree to Umit their 
registration to Turkish cigarettes sold retail 
by themselves, but this offer, which was re- 
peated at the hearing, was not accepted : — 
Held : contrary to submissions made on 
behalf of the opponents, the fact that 
appcts. had used their mark only upon 
Turkish cigarettes sold retail by them at their 
stores would not by itself prevent a remstra- 
tion in respect of cigarettes generally, « that 
the reference in the mark itself to “ Turkish 
blend cigarettes ” did not call for an express 
limitation of the application to Turkish 
cigarettes ; although there was no likelihood 
of the full name “ Hyde Park ” being con- 
fused with the full name ” Park Drive,** 
thei'e was a possibility that the name ” Hyde 
Park,’* if used widely in the retail trade, would 
be contracted to or mistaken for the word 
” Park ” or ” Parks,** to which the opponents’ 
mark was in fact frequently contracted, & that 
in these circximstances confusion woiild pro- 
bably occur ; the proved user in the tobacco 
trade of certain other names embodying the 
word ” Park *’ was relatively small & sporadic 
did not affect the conclusion as to the 
possibility of confusion ; the ai)pcts.* re- 
stricted user of their mark in the past was 
sufficient to justify a registration which 
would cover a similar user in the future but, 
having regal'd to the very extensive user of 
the opponents* marks, was not sufficient to 
justify a concurrent registration which would 
cover an extension of appcts.* user to the 


OlOBST 

opponents’ market. The application was 
allowed, subject either to a limitation 
of the specification of goods to Tuxkish 
cigarettes sold retail by appdts. or to the 
giving of an undertaking by appcts. that they 
would use the mark only upon Turkish 
cigarettes sold retail by themselves,— 
Harrods, Ltd.’s Appucation to Rbjoistbr 
A Trade Mark in Part B. of the Reoister 
(1934), 52 R. P, 0. 65, 

267. Add» Annotation: — Refd. Re William Bailey 
(Birmingham), Ltd.’s Application to Register 
a Trade Mark, Be Gilbert Co.’s Opposition 
(1035), 52 R. P. 0. 136. 

259. Add, Annotation: — As to (4) Retd. Re 
Nicholson Sons, Ltd., Application, Re 
Bass, Ratcliff & Gretton’s Trade Mark, 
[1931] 2 Ch. 1. 

277a. Triangle & word “ Triangle — Triangle & 
word “ Nicholson.”] — From 1865 onwards 
resps., Nicholson & Sons, brewers of Maiden- 
head, had stencilled an outline triangle 
with ” N ” inside on their ” best pale ale ” 
casks dc had also branded ” Nicholson ” 
thereon. In 1927 they applied to register 
the combination as a trade mark for bitter 
beer. Their application was opposed by 
appts., Messrs. Bass, on account of the 
similarity of the outline triangle to the weU- 
known Bass solid triangle mark registered 
in 1876, but the Assistant Comptroller 
allowed the registration, limiting the outline 
triangle & ” N ” to the colours white or 
black. About the same time resps. applied 
to remove the word ” Triangle ” registered 
by Messrs. Bass in 1926 from the renter, 
& the Assistant Comptroller ordered the 
removal; — Held: (1) resps.* mark had been 
used both as a mark of quality & of origin 
before Aug. 13, 1875, & was therefore 
registrable as an old mark. In the case of 
a distinctive mark non-recognition by the 
public is immaterial on the question of ” user 
as a trade mark ” ; (2) resps.* mark was not 
rohibited from registration by sect. 11 as 
eing calculated to deceive, inasmuch as the 
general prohibition in that section must be 
read subject to the specific exception in 
sect. 19, which impliedly authorised the 
Registrar to place upon the register an old 
mark so nearly resembling a mark of another 


PART I. SECT. 2, SUB-SECT. 8.— 
B. (0) U. 

Bl. •^SuTdight** — Sunbrite”]— 
Held .* the trade mark of deft, did not 
BO resemble pltf.’s trade mark In appear- 
ance, sound, or otherwise, as to be 
oaiculated to deceive or mislead the 
public into purchasing: the goods of 
deft, believing thorn to be those of 
pltf. Moreover, pltf/s product Sc that 
of deft, were not of the same class, the 
one being a coke soap 8c the other a 
liquid, Sc the action of pltf. should be 
dismiseed. — L evbr Bbos., Ltd. v, 
Wilson, 11982] Ex. C. R. 69.— CAN. 

sm. SurUight ** — Svnrise,} — Held : 
even If deift.*B product could be said 
to belong to the same class of goods 
as that of pltf., deft.*s label being so 
different in appearance, colour, letter- 
ing Sc srubieot-matter from that of 
pltt's label, & bearing on Its face, in 
large type, the words *• Bunrlse Co., 
711 Langlois Ave., Windsor, Ont.,** 
it could not bo said to be calculated 
to deceive/* within Trade Mark & 
Design Act. — L evkr Bros., Ltd. v. 
Umbbbto Pizzutx, [1932] Ex. 0. B. 70. 
—CAN. 


■o. ** Sure to rise ** — “ Bound to 
rise,**] — Pltf. had a registered trade 
mark for baking-powder, a prominent 
part of which consisted of a plate with 
figures of loaves over which were the 
words “ Sure to rise.** Deft, was the 
registered owner of a trade mark, part 
of which consisted of the words 
“ Bound to rise ** placed round the top 
of a balloon. There were many dis- 
similarities in the details of each mark. 
Deft. *8 mark had been registered In 
1882, Sc pltf. had \ised its mark for 
about fifty years Sc had registered it 
in 1912. Desft. placed part of its trade 
mark, namely, the words " Bound to 
rise/* above a cake on a prominent 
part of its labels : — Held : deft, bad 
not made an exact or substantial copy 
of pltf.*s trade mark, nor had deft., by 
putting part of its registered mark, 
namely, the words ** Bound to rise,*^ 
above a cake on a prominent part of Its 
label. Infringed the trade mark of 
pltf., as the words “ Bound to rise ** 
had not been so nsed by deft, as to be 
calculated to cause its goods to be 
taken by ordinary purchasers for the 
goods of pltf.-^D]iCOND8, LTD. e. 
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Self-Help, Ltd., [1932] N. Z, L. R. 
87.— N. Z. 

sq. Doris Kirtsman ** — ** Dorikin,*’] 
— Eight girls, while they were still 
pupils of a certain Doris Kinsman, the 
proprietress of ** Doris Kinsman’s 
Dancing .Studio/* formed themselves 
into a troupe known as “ The Dorikln 
Eight/* Doris ISliusman sold her 
dancing studio to the appot., & some 
time afterwards reap., a member of 
•* the Dorikln Eight ** troupe, oom- 
menoed a dancing school, which, with 
the permission of the remaining seven 
members of the “ Dorikln Eight,** was 
known to the publio Sc advertlsod by 
resp. (who had no intention of inter- 
fering in any way with appet/s busi- 
ness) os the ** Dorikln Studio * :■ 
Held : the words Danotog Studio 
were merely descriptive of the class or 
business carried on Sc oould be.ignorea, 
Sc as there had bden no confusion in 
foot the names *' Doris Kinsman » 
** Dortkin ** were not so similar that 
it was likely they would be so confused. 
Interdict themoie refused.— F at- 

LANSKT e. Bbown (193X), 58 N. D. R- 
X47.— fl. AF. 
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^ready on the Jegister as to be caloolated to 
? (3) m view of the extensive user of 
applta. iprk in connection with bottled 
beer ® me absence of any evidence that 
used their mark for bottled beer, 
bottled beer should be excluded from the 
Specification of goods in respect of which 
TOsps. mark was registered ; (4) the registea- 
tion of reaps* mark involved as a consequence 
the removal from the register of applts.’ 
mark consisting of the word “ Tiiangle*’*— 
Bass, Hatoliff & Gketton, Ltd. v. Nichol- 
son & Sons, Ltd., [1932] A. C. 130; 101 
L. J* Ch. 98 ; 48 T. L. R. 161 ; 75 Sol. Jo. 
868 t 49 R. P. C. 88 ; sub nom. Re Nicholson 
& Son’s Application for Registration op 
A Trade Mark, Re Bass, Ratclifpe ds 
Gretton’s Trade Mark, 146 L. T. 349, H. L. 

Anno^ion : — ^Rotd. Re Hammermill Paper Co. *8 Opposition, 
Re Pirie & Sons, Ltd. (1932), 146 L. T. 493. 


277b, Abermill ** — Hammermill.”] — ^An ap- 

plication by applts., A. P. & Sons, was made 
for registration of a trade mark in respect of 
paper ^ods in class 39, & was opposed by 
the H, Paper Co., whose business was carried 
on in the United States of America, but 
which had business in this country. The H. 
Paper Co. had a trade mark in the United 
States ** Hammermill Bond,” which they 
made use of in this country after 1920, from 
that time exporting goods to this country, 
& each year sold about £2,000 in value of the 
goods in this country. In May, 1923, applts. 
adopted the mark ” Abermill Bond,” which 
they now sought to register, & their trade 
under that mark had been over £20,000 a 
year. Applts. chose the mark ” Abermill ” 
in reference to the locality where their paper 
for stationery was produced near Aberdeen, 
without any thought of the word ” Ham- 
mermill ” quite honestly, though they were 
aware of the mark ” Hammermill Bond.’ 
On June 13, 1931, the Assistant-Comptroller 
decided that if the application had been 
under sect. 19 of the combined Trade Marks 
Act he would have refused the application, 
on the ground that thei*e was a resemblance 
calculated to deceive, but though, therefore, 
he would not have registered it U it had been 
a new mark & the application had been under 
sect. 19, he exercised his discretion under 
sect. 21 of the Acts, & treated the case as 
within that section, because of there ha>’ing 
been an honest concurrent user of the mark by 
the applts., & made the order for registration 
of ” Abermill Bond ” : — Held : (1) the ct. 
ought to be very slow to upset the exercise of 
the discretion of the Comptroller or Registrar, 
who had to adjust various considerations ; 
(2) accepting the view of the Comptroller & 
Clattson, J., that sect. 19 alone did not 
avail to secure the admission of the mark 
to the register, as to sect. 21 there having 
been an honest choice of the word ” Aber- 
mill ” & an honest user over a period of six 
years no confusion having been proved, the 


ct. ought to permit the re^tration of the 
mark under sect. 21, even if it were deemed 
to be identical or nearly identical with the 
trade mark of the H. Paper Co., as that section 
was in no way^ controlled or limited by 
sect, 19 . — Re Hammermill Paper Co/s 
Opposition, Re Pirie (Alex.) So Sons, Ltd. 
(1932), 146 L. T. 493; sub nom. Re 
Alexander Pirie So Sons, Ltd., Trade 
Mark, 49 K. P. C. 195, 0. A. ; affd, (1933), 
50 R. P. C. 147, H. L. 

Annotation : — ^Refd. Re Soci6t/) <les Usinos Ohiniiquos 
llhonc-Poulonc, [1937] I AH K. K. 145. 

285a. Duty of Registrar — ^To Impose conditions — 
When possibility of deception or confusion.] — 
Notes of Official Rulings (1929) A (1929), 
46 R. P. C. App. i, 

285b. Decision of Registrar — Attitude of court 
towards.] —Rc Hammermill Paper Co.’s 
Opposition ; Re Pirie (Alex.) So Sons, 
Ltd., No. 277b, ante. 

288. Add. Ayinolation : — Retd. Re Nicholson So 
Sons, Ltd.. Application, Re Bass, Ratcliff So 
Gretton’s Trade Mark, [1^31] 2 Ch. 1. 

291. Add. Annotation : — Consd. Re Nicholson So 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

300a^ Use as quality mark So mark of origin.] — 
Bass, Ratcliff So Grbtton, IjTd. v. Nichol- 
son So Sons, Ltd., No. 277a, ante. 

305a. Distinctive mark — Triangle.] — B ass 9 

Ratcijff <te Gretton, Ltd. v. Nicholson Sc 
Sons, Ltd. No. 277a, ante. 

309. Add. Annotation : — Retd. Bass, Ratcliff So 
Grotton, I>td. v. Nicholson So Sons, Ltd., 
So Registrar of Trade Marks (1931), 48 T. L. R. 
161. 

314. Add. Annotation : — Consd. Re Nicholson So 
Sons, Ltd., Application, Re Bass, Ratcliff 
So Gretton’s Trade Mark, [1931] 2 Ch. 1. 

318. Add. Annotation : — Consd. Re Nicholson So 
Sons, Ltd., Application, Re Bass, Ratcliff So 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

320. Add. Annotation: — As to (1) Consd. Re 
Nicholson So Sons, Ltd., Application Re^ 
Bass, Ratcliff So Gretton’s Trade Maik, 
[1931] 2 Ch. 1. 

321. Add. Annotation : — Refd. Bass, Ratcliff So 
Gretton, Ltd. v, Nicholson So Sons, Ltd., So 
Registrar of Trade Marks (1931), 48 T. L. R. 
161. 

323, Add. Annotation : — Refd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff So 
Qretton’s Trade Mark, [1^31] 2 Oh. 1. 

326a. — .] — J. So .1. Oolman, I.«td., applied 

to register in Part A. of the register in 
class 42 a label in respect of semolina. The 
registrar refused the application, on the 
ground that semolina So mustard prepared 
for use as food were goods of the same 
description, & appets. refused to a^ee to the 
association of the mark with earlier marks 
in respect of mustard. Appets. appealed to 


PART 1. SECT. 2, SUB-SECT. 11. 

fh. Meaning of .] — To be a fancy term 
& not a desorlpttvo term, a mark 
applied to goods must be obviously 
intended to bo non-deseriptlvo. here 
words are primd facie deeoriptiTO, the 
faot that the article to which they are 
applied does not answer the dei^ription 
Imported by them, will not make them 


ancy words. — O bakge Crush (Aus- 
’RALiA), Ltd. V. Gartkell (1928), 28 
5 . R. N. B. W. 392 ; 45 N. S. W. W. N. 
S.-^AUS. 


PART I. SECT. 3, SUB-SECT. 1. 

sx. Mandamus to register.] — Held : 
an application for a mandamus 
requiri^ the Oomr. of Patents, as 
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registrar under Unfair Competition 
Act, to determine whether an appUca* 
tion to register a trade mark should bo 
allowed, is a substantive proceeding, & 
not an interlocutory matter. Such a 
proceeding should be instituted by 
statement of claim & not by an 
originating notice of motion.— Con- 
tinental Oil Co. v. Oomr. of Patents, 
C1934] Ex. 0. R. 118.— CAN. 



Cases 414a. Ekqlish and Emfibe Digest Sufpi.ement. 


the ct. : — Meld : mustard falls under the 
description of a condiment & semolina under 
the description of a cereal &; the goods are 
not of the same description, & the registrar 
should be directed to reconsider the question 
as to what association with the cereal grovm 
only should be required.^ — Be Oolman J. J. 
Ltd.’s Application (1929), 46 B. P. 0. 126. 

331. Add, Annotations: — As to (1) Refd. Cham- 
pagne Heidsieck et Cie Monopole Societe 
Anonyme v, Buxton (1929), 46 T. L. R, 36. 
As to (3) Consd. Be Columbia Graphophone 
Co. Trade Marks (Nos. 288,624, 324,745 & 
407,537) (1932), 49 B. P. C. 483. Refd. Be 
Proctor & Gamble Co.’s Petition, Proctor & 
Gamble Co. v, Pugsley Dingman & Co. (1929), 
46 B. P. C. 421 ; Harris (0. & T.) (Caine), 
Ltd. V, Harris (1933), 50 T. L. R. 123. 
Generally, Refd. Lundberg & Sons, Ltd. v. 
Letrik, Ltd., Be Lundberg & Sons, Ltd., 
Trade Marks Nos. 223,405 & 223,408 (1931), 
49 K. P, 0. 15. 

837. Add, Annotations: — As (1) Consd. Be Liver- 
pool Electric Cable Co.’s Applications (1928), 
46 B. P. C. 99. Refd. Be Magdalena Securi- 
ties, Ltd., Application for Registration of a 
Trade Mark, Be Low Temperature Carboni- 
sation, Ltd., Opposition by (1931), 48 

R, P. C. 477 ; Be Coats, Ltd.’s Application, 
[1936] 2 All E. R. 975. Generally, Refd. Be 
HammermiU Paper Co.’s Opposition, Be 
Pirie (Alex.) &; Sons, Ltd. Application (1933), 
149 li. T. 199 ; Be Societd d(;s Usines Cbimi- 
ques Rhdne-Poulonc, [1937] 1 AU E. R. 145. 

338. Add, Annotation : — Refd. Be Societe des 
Usines Chimiques Bh6ne- Poulenc, [1937] 1 
All E. R. 146. 

339a. .] — Be Liverpool Electric Cable Co. 

Ltd.’s Applications, No. 77a, ante. 

353a. Withdrawal of application.] — On May 28, 
1929, applts. had applied to register a trade 
mark. Their application was refused, & the 
registrar in his decision dated Feb. 28, 1930, 
referred to certain trade marks already 
registered & owned by resps. Leave was 
given by the ct. to applts. to serve notice of 
appeal to resps. Applts. did not inquire 
as to the objections proposed to be relied 
upon by resps. At the hearing resps. dis- 
closed for the drst time that they had a 
certain other registered trade mark. The 
learned judge intimated that, if resps. wished 
to put that matter in evidence, they would 
only be allowed to do so subject to terms as to 
costs. Be^s. did not seek to rely on the 
matter. Thereupon the learned judge 
directed that the matter ought to be relied 
on by the registrar, who was also a party to 


the proceedings. Counsel for the registrar 
was given leave to rely upon the said remtered 
trade mark as a ground of further objection. 
Applts. then sought leave to withdraw their 
application without payment of any costs 
at all i — Heldj on applts. by their counsel 
withdrawing their application there be no 
order on the motion. — Be Columbia Pictures 
O oRPN.’s Application (1932), 49 B. P. 0. 
491. 

361. Add, Annotation : — ^Refd. Be Nicholson A 
Sons, Ltd., Application, Be Bass, Ratcliff Sd 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

385. Add, Annotation : — Refd. Be Nicholson & 
Sons, Ltd., Application, Be Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

386a. Trade mark for beer — User on barrels.] 

— ^The ct. refused an application by resps. that 
the use of applts,’ triangle trade mark, of 
which the ct. had by a majority aUowed the 
registration as a trade mark for beer should 
[ be restricted to its use on barrels. — Be 
Nicholson & Sons, Ltd., Application 
(1931), 47 T. L. R. 276, C. A. 

388a. Consultation with Chamber of Commerce by 
Registrar.] — Be Coats (J. & P.), Jjtd.’s 
Application, No. 1 1 3b, ante, 

397a. Order of Court of Appeal permitting registration 
— Whether stay of execution ordered pending 
appeal to House of Lords.] — Be Hammebmill 
Paper Co.’s Opposition, Be Pirie (Alex.) 
& Sons, Ltd. (1932), 146 L. T. 493 ; sub nom. 
Be Alexander Pirie & Sons, Ltd., Trade 
Mark (1932), 49 B. P. 0. 195, 0. A. 

414. Add. Citations .*—[1929] 1 Ch. 92 ; 140 L. T. 9. 

414a. Prevention of deception — Not right to control 
conditions of resale.] — The statutory right 
now conferred on the registered proprietor 
of a trade mark by Trade Marks Act, 
1905 (c. 15), s. 39, is the same as that 
which was conferred by Trade Marks Rems- 
tration Act, 1876 (c. 91), s. 3, namely, the 
right to use the mark as a trade mark to 
indicate that the goods upon which it is 
placed are his goods & to exclude others 
from selling under the mark goods which 
are not the goods of the registered pi*o- 
prietor. This right does not carry with it 
any right to control, by the imposition of 
conditions or restrictions, the selling or 
dealing with the goods imder his mark by 
other persons. 

Pltfs. produced champagne in Prance. 
They sold “ Champagne Dry Monopole ” in 
England & France, the wine sold in France 
being the sweeter of the two. The labels on 
the bottles containing the wine sold in 


PART I. SECT. 3, SUB-SECt. 3. 

•k. SeeurUy for oo$t$ — Whether or^ 
deredA — il€ld : a petitloiier to a pro- 
ceeding before thte ot« for an order 
entitling him to register a trade mark 
is a pltf., & when redding abroad may 
be compelled to give security for costs. 
— ENEROINK REFINlNa & Ma.nu- 
PAOrmiiNO Oo. e. iBviNO, [1927] Exoh. 
0. R. 236.~~OAN. 

•o. Joinder of applioaUon to ex^ 
punffe.J — T. presented a petition for 
leave to register a trade mark, A: Joined 
with it to bis petition a demand to 
expunro certain trade marks alleged to 
stand in his way, objectton being made 
that the two iesnes oonld not be so 
Joined to such a petition : — Meld : In- 


asmuch as the present case is not 
clearly covered by the rules of the ct., 
the rules to England were not applio- 
able to this case, & to force petitioner 
to take a second action to expunge 
would only be multiplying actions to 
no purpose, contrary to the spirit 
of modem law, the ct. avaUtog Itself 
of the power vested in it by rr. 299 & 
300, gave leave to petitioner to present 
his petition as libeued. The rules not 
being quite definite upon the subject, 
the application was dlsmiseed without 
costs. — Be TURNBtJLL (C.) OO., LTD.*S 
PBTmON, [19321 Ex. C. E. 6.— CAN. 

ip. Time for appUcatUm — Vnjair 
Competition Act.'h-Beld: since peti- 
tioner had not applied for registration 
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of its trademark within six mouthn 
from the date on which Unfair Com- 
jietition Act came into force, os r<}- 
qulred by sect. 4 of said Act, the action 
should bo dismissed.— Uanada Graton 
Go., Ltd. V, PRaooob: Productb, Ltd., 
I1936J Ex, O. R. 178.-~CAN. 


PART I. SECT. 8, SUB-SECT. 8. 


sr. From refused to register-'By 
peUtion,] — ^An appeal firom the refusal 
of the Comr. of Patents to register an 
industrial design under Trade Mark & 
Design Aot must be by way of petition 
Sc not by notice of motion. — ^Bosb v. 
GoMR. OF Patents Sc Carson Oo., 




voL XMT. — ^Trade Maxki^ Tirade Names and Designs. Oases 414a — 465. 


France bore tbe word “ Brut ’* & sufficiently 
distinguished in England, as the ct. found 
as a fact, that wine from t|ie wine prepared 
for & sold in the English market, fttfs., 
who were the registered owners of trade 
marks under which the wine prepared for 
English use was sold, took certain steps to 
prevent the Brut wine from being sold in 
England. Deft., without being a party to 
any breach of contract, imported pltfs.’ 
Brut wine into England, & sold it there in 
bottles bearing the same labels which pltfs. 
themselves used on the bottles containing 
that type of wine. In an action for an 
injunction to restrain the infringement of 
pltfs.* trade marks by the sale of the Brut 
wine in England & from passing off that type 
of pltfs.* wine as & for pltfs.* wine pre- 
pared for the English market : — Jffeld : 
U) deft, by the sale of the Brut wine in 
England, although prohibited by pltfs., 
under the very marks which pltfs. them- 
selves adopted to distinguish that type of 
tlieir wine, were not guilty of passing off the 
Brut wine as & for pltfs.* type of wine pre- 
pared for the English market ; (2) deft, was 
in no wise affected by the restrictions sought 
to be imposed by pltfs. against selling or 
dealing with the Brut wine in England. The 
action was, accordingly, dismissed. — ^Cham- 
pagne Heidsteck et Oie Monopole Socibte 
Anonyms t?. Buxton, [1930] 1 Ch. 330 ; 99 
L. J. Cb. 149 ; 142 L. T. 324 ; 46 T. L. R. 
36 ; 47 B. P. C, 28. 

417a. .] — Th<? (\>unty (.beniical Co., 

Lid. applied to regisUT the word “ Arlette ’* 
for perfumery goods in CUass 48. Elizabeth 
Arden, Ltd. opposed that aj>plication cm 
the ground that tdie wc.)rd would cause con- 
fusion with the word “ Ardonette,*’ registered 
by them in Class 14 for metal goods, &; with 
certain othcir of their trade marks. The 
opponents had sold metal compacts marked 
with the word “ Ardonette ** containing a 
cake of cosmetic & had also sold refills for 
such compacts, such refills being marked with 
the word “ Ardenette,” The registrar 
allowed registration of the word “ Arlette *’ 
for goods in (*lass 48, but not including refills 
foi‘ compact cases similar containers. The 
opponents ax)pea]ed to the ct. : — Held : the 
limitation suggested by tiie registrar was 


satisfactory ifc ought not to be extended. 

appeal was dismissed with oo^ts. — lie 
(kXJNTY Chemtoal 06., Ltd.*s Appijca- 
TTON TO llEcnsTEH Tkade Maric (1937), 54 
JL P. O. 182. 

429. Add, AnnoUition : — Consd. Somerlite, Ltd. v* 
Brown lie 8c)merlite, Ltd.*s Trade Mark 
(No. 520,004) (1934), 61 R. P. C. 206, 

Of Invalid assignment.] — Be John Sin- 
GLAiB, Ltd., Trade Mark, No. 566a, post, 

429b. ,] — trade mark had been used 

for wholesale purposes by a tobacco firm, who 
also owned retail shops & in them sold tobacco 
under the mark. By an assignment to the 
firm who had always supplied the particular 
goods purporting to assign the mark to that 
firm, together with the goodwill of the 
buianess in the goods for which it has been 
register(Hl, it was in fact intended that only 
that part of the wholesale business connected 
with the mark should be transferred. The 
assignment was registered. Application was 
made by a subsequent purchaser of the good- 
will of the business as it then existed together 
with aU trade marks relating thereto to 
expunge the entry from the register, on the 
ground that the whole goodwill had not been 
transferred : — Held : the assigmnent was one 
not permissible by law & the entry of the 
assignment should be expunged, &; the dis- 
tinction sought to be made between wholesale 
A: retail goodwill was not effective. — Re 
Dobte & Sons, Ltd., Trade Mark (1935), 
62 E. P. 0. 333. 

432a. Leave to adduce further evidence — 

When granted.] — Re Carl Ingbnohl & 
Werner Davidis Trade Mark, Re El 
Orientb Fabrika db Tabacos, Incor- 
porated, Application (1931), 48 R. P. 0. 
399. 

442a. Whether application to go into witness or 
non-witness list — ^Motion to stand over to 
aUow respondents to answer appellant’s evi- 
dence.] — Re Cement Gun Co., Ltd., Trade 
Marks (1933), 60 R. P. C. 195. 

458. Add Annotation : — GeneraUpf Refd. Re 

Nicholson & Sons, Ltd., Application, Re 
Bass, Ratcliff & Gretton*s Trade Mark, 
[1931] 2 Ch. 1. 

465. Add, Annotation : — Apld. Re Inescourt’s 
Trade Mark (1928), 46 B. P. C. 18. 


PART I. SECT. 4, SUB-SECT. 2. 

418 I. Mark registered under specific 
ruark — XJse mify in respect of one article 
in classr— Whole class not pnytecied ,] — 
lie Pbootor & Gamble Co.*b Petition, 
PROOTOB Sc Gamble Co. v. Pugsley 
Dingman & Co., Ltd. (1929), 46 
R. P. O. 421.— CAN, 

PART I. SECT. 5, SUB-SECT. 1,— -A. 

426 i. ttemofcal — Grounds for — Prior 
user applicant ,} — Gold Medal 
Camp FimNiruRB Mfo. Co. v. Gold 
Medal Mtg. Co., [1928) 2 D. L. R. 
819.— CAN. 

PART 1. SECT. 6, SUB-SECT. 1.— 
C. (a). 

b i. Proceedings were taken 

to expunge a trade mark consisting of 
tile words ** Birdseye Macaroni/ 
reglstwed in respect of macaroni. It 
appeared that tie word birdseye ** 
^d acquired a definite meaning in the 
trade as denoting small annular 
partioles of macaroni ** JYsZd : the 
trade mark used in respect of sznau 
annular iMutioles of macaroni was 


descriptive of the character of the 
goods, & if used In respect of othor 
macaroni would be likely to deceive. 
The trade mark was therefore ordered 
to be expunged from the register. — 
Re Hancock ' s Golden Cbust Pty., 


Ltd. *8 Trade Mabk, [1929) Argus 
L. H. 40 ; [1929) V. L. R. 17.— AUS. 


b il. — — -.) — Pitt was the owner of a 
registered trade-mark ** Honey Dew '' 
used in connection with the sole of a 


certain orange-flavoured drink. The 
shops whore it was sold had a cha- 
racteristic interior arrangement Sc 
equipment Sc the mark had become 
well known to distinguish the beverage 
sold by pltf. from that of others. Deft, 
subsequently registered the words 
" Flora Dew ” as its trade-mark for a 
similar drink, displaying said trade 
mark in Sc about its shops much In 
the manner employed by pltf,, &: in a 
pronounced manner foUowlng the 
Interior arrangement Sc equipment of 
pltf. *8 shops Held / deft, could not 
be said to have adopted his mark with 
a view of giving a distinctive descrip- 
tion to his beverage, but rather to take 
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advantage of the business cozmection 
&; efCoits of a rival trader. Sc such trade 
marl# being liable to mislead, should be 
expunged from the register. In oon- 
Bidoring whether one mark is an in- 
fringement of another resemblance 
between the two marlcs must bo con- 
sidered with reference to the ear as 
well as to the eye. — H oney Dew, Ltd. 
V. RtTDD, (1929) 1 D. L. R. 449 ; Ex. 
C. R. 83.— CAN. 

b ill. .) — In 1923 resp, regis- 

tered, Sc began using in Canada, a 
trade mark consisting of a triangle 
bearing the words “ Deer Skin ^nish ” 
above the words ** Dan Dobbs,** Sc a 
tdangle below bearing the words 
** Character Hats,** for use in the sale 
of felt Sc straw hats. Some years 
before, petitioner, who was In similar 
business, adopted its president *8 name 
** Dobbs •* as n trade mark, to be used 
in the sale of its hats. Sc has since used 
the name to the present in Canada, Sc 
now by its petition aslcs that resp.*s 
trade mark bo expunged : — Sm : 
that the words ** Dan Dobbs ** ^ 
“ Dobbs ** are obviously words as 



Cases 493— 515a. English and Empire Digest Supplement. 


493, Add, Annotation : — ^Retd. Re Columbia Gra- 
phophone Co. Trade Marks (Nos. 288,624, 

824.745 ifc 407,537) (1932), 49 R. P. C. 483. 

496* Add, Citation : — 29 R. P. C. 158. 

499. Add, Annotation : — ^Apprvd. Re Columbia 
Graphophono Co. Trade Marks (Nos. 288,624, 

324.745 & 407,537) (1932), 49 R. P. C. 621. 

603. Add, Annotation : — Refd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton^s Trade Mark, [10311 2 Ch. 1. 

504. Add, Annotation : — Held. Re Columbia Gra- 
phophone Co. Trade Marks (Nos. 288,624, 

324,745 & 407,537) (1933), 49 R. P. 0. 483. 

511a. Use unknown at time of registration — 

Mark registered for ** cinematograph films — 
Whether “ talkie films included.]— Appcts.. 
Columbia Pictures Corpn., an American 
Corpn. manufacturing & dealing in cine- 
matograph films, applied on Apr. 9, 1930, to 
rectify the Register by excluding “ cine- 
matograph films Sc goods of a like description 
to cinematograph films,” from the specifica- 
tion of goods for which resps.* three trade 
marks, all of which contained the word 
“ Columbia ” prominently, were registered 
in class 8. An application by the Corpn. 
for a maS'k which contained the figure of 
Liberty & the words ” Columbia Pictures ” 
had been refused registration under sect. 19. 
The following groimd of objection was (inter 
alia) relied on by appcts. : (1) that there 
had been no bona fide user by resps. of any 
of their said trade marks in respect of cine- 
matograph films or goods of a like description 
during the five years immediately preceding 
the application to rectify. Resps. did not 
make nor had they ever made cinemato- 
graph films for commercial purposes. At 
the end of 1927 cinematograph films with 
sound accompaniment began to be shown 
commercially. Later the soxmd accompani- 
ment was provided by a photographic record 
of the sound made at the side of the film used 
to project a picture on the screen, Resps. 
had no objection, if the words ” Cinemato- 
graph films ” were held only to describe 
films for the production of visual pictures, 
to the exclusion of this class of goods from 
their specification of goods in class 8. But, 
if the words were held to include films used 
to record & reproduce a sound accompani- 
ment, then resps. objected to the exclusion 
of such goods. At the trial it was held that 


” cinematograph films ” included films which 
record & reproduce acoustic matter whether 
alone or jointly with visual xnatter ; that 
films for acoustic reproduction, sought to 
be excluded, were not known at the date of 
resps.* registration ; that in these circiun- 
stances non-user during the five years imme- 
diately preceding the application to rectify 
could not be attributed to a definite intention 
not to use nor to a deliberate intention to 
abandon such trade marks in respect of 
such goods ; that the question of exclusion 
was a matter of discretion & that special 
circumstances must be considered ; Sc that 
the special circumstances explained the non- 
user. An Order was made to exclude from 
the specification of goods for which the 
resps.* three trade marks were registered in 
class 8, ” cinematograph films for visual 
exliibition to the public without the addition 
as an integral part of such films, of any 
means for the reproduction of sound.** 
Appcts. appealed to the Ct. of Appeal : — 
Held : non-user of the trade mark in respect 
of talking films during the whole of the five 
years immediately preceding the application 
for rectification having been proved, resps. 
in order to escape from the provisions of 
sect. 37 of Trade Marks Act, 1905, must 
show that their failure to use their mark at 
some tune during the five years was due to 
special circumstances in the trade ; resps. 
had at all events about fifteen months during 
which they could have produced talking 
films, but they refrained for reasons con- 
nected with their own business, Sc their non- 
user was not due to special circumstances in 
the trade. The appeal was allowed. An 
order was made to exclude from the specifi- 
cation of goods for which resps.* three trade 
marks were registered in class 8 ” goods of 
the following description videlicet : cine- 
matograph films being transparencies adapted 
for the purpose of producing the illusion of 
moving pictures with or without a sound 
track incorporated thereon.*’ — Re Columbia 
Grabhophonb Co., Ltd. Trade Marks 
(Nos. 288,624, 324,745 & 407,537) (1932), 49 
R. P. C. 621, C. A. 

Annotation:— Newton Chambers & Co. v, Neptune 
Waterproof J>aper Co. (1935), 52 R. P.'O. 399. 

515a, •] — J. Lesquendieu carried on in Paris 

a business called Parfumerie Lesquendieu 
for manufacturing perfumery goods, Sc used 


applied t5 a particular kind of {rood.s 
that can be confused Sc would tend to 
deceive the ordinair purchaser, Sc 
resp.'s trade mark should be ex- 
punged. — D obbs & Co, v, Kobbbt 
CbbaN & Co., Ltp,. ri929) Ex. O. R. 
164; varied, [1930] S. C. R. 307 ; 3 
D. L. R. 22.— CAN. 

b Iv. .] — Petitioner, long prior 

to the registration of reaps/ mark, 
adopted lor use a speoifio trade mark 
consisting of the representation of a 
ram, across the centre of which appears 
the word “ Ceetee,” with under the 
word ** Oeetee ” the words ** Pure 
Wool Sc over the word ** Oeetee ** 
the words ** Guaranteed Unshrink- 
able ** Sc under the ram the phrase 
*' Established 1850/* as applied to 
woollen goods of all kindB. Resps. 
had restored a speolflo trade mark 
oonsistmg of the representation of a 
sheep arranged in front of the repre- 
sentation of radiating rays of light 
arranged under a rectangular figure. 


together with the name Dominion line, under the firm oamo of ** Atlas 

cuRlng through the rectangular figure Oil Co.** Resp. oo. in Jan., 1032. was 

Sc the words Woollens Sc Worsteds, granted a specific trade mark consist- 

Ltd, flanked on either side, as applied mg of the word ** Atlas ** to serve in 

to woollens, worsteds, knitted goods oonnootion with the sale of gasoline. 

& wearing apparel. The ot. found The ct. found not only that there was 

that petitioner adopted its trade mark a likelihood of confusion but that there 

some time previous to the adoption had been actual confusion in the minus 

by reaps, of uielr mark Sc the registra- of the public to the preiudioe Sc detri- 
tion thereof, & : — RSld : inasmuch os mont of petitioner : — Held : a tmtle 

the most conspicuous part of the two mark may ho acauired by user & that 

trade marks Sc that which caught the the prior user of an unre^tered trade 

eye was the ram which was similar mark, the use of which by another is 

in general shape & appoarauoe, reaps.* calculated to deceive, is entitled to 

trade mark was calculated to deceive protection, whether such nse by 

& was registered without suificlent another bo made fraudulently & 

cause Sc should be expunged. — ^T ttrn- deliberate intent to deceive or not. 

BULL (C.) OOm Ltd. v. Dominion a speciflo trade mark applies to aii 

Wooixbns & WOBSTBDS, LTD., 11932] goods of the same class or description. 

Ex. O. R. 218.— CAN, — Wakrbn v. Excel Petbo^^* 

b V. Petitioner baa oairled Bat. 0. R. 18L— 

on business since May, 1917, as a b vl. .] — SasGEL Kahn 

manufacturer of. Sc dealer in, lubrl- Canada Ltd. v, Peggy Sage 
eating Sc other oils, greases Sc similar £19853 Ex. O. R. 1 ; 2 D, L. B. 225.— 
goods, including on a small scale gaso- CAN 

20 



VoL XLED.— Trade Marks, Trade Names and Designs, Cases 515ar-T558. 


all the six trade marks in question. In 
1925 he promoted a French co., Parfumerie 
J . Lesquondieu Soci4t6 Anonyme, to acquire 
this business. He purported to resei’ve for 
himself the right exploit the Tna.rkg in 
foreign countries. In 1926 an English co. 
was formed, called J. Lesquendieu, Ltd., 
which had the exclusive right to sell the 
roducts of the French co. in England, 
Gotland, Ireland & Wales. In 1931 & 
1932 J. Lesquendieu registered the same six 
trade marks in England ; in Aug. 1933, the 
Parfumerie Lesquendieu Soci^tS Anonyme 
moved to exi>unge the marks from the 
register. The appcts. contended that the 
marks were known in this country as being 
applied to their goods ; that resp. had no 
bond fide intention to use the maras, & had 
not in fact used them. Besp. alleged that 
appcts. had not been aggrieved by the 
registrations ; & that he had in fact manu- 
factured goods bearing the marks : — Held : 
resp. when he registered the marks was under 
contractual arrangements with appcts., under 
which he undei*took not to take any interest 
directly or indirectly for liis own account, or 
for account of a third paity, in any perfumery 
business for a period of twenty-live years 
from Mar. 1, 1929 (with a saving as to the 
interest in the English co.), & he had at the 
times when he registered the marks no bond 
fide intention to use the marks ; the marks 
bad become distinctive of goods manu- 
factured by appcts. & any user of them for 
goods not so manufactured would be cal- 
culated to deceive ; appcts. were parties 
aggrieved & resp. had no bond fide claim to be 
the owner of the marks ; & the registration 
must be expunged from the register. Besp. 
was ordered to pay the costs of the motion, 
including the requisite fee for obtaining 
rectification. — Be Lesquendieu Trade 

Marks (1934), 51 B. P. C. 273. 

516a. Trade mark of gas company — Application 
to limit as to area.] — The South Metropolitan 
Gas Co. were the registered proprietors of a 
trade mai’k consisting of the word “ Metro,*' 
originally registered in 1910, in respect of 
“ appliances or apparatus to be used in 
connection with the manufacture, testing, 
regulating, measuring & consumption of gas, 
& appliances or apparatus to be used in 
connection with the treatment of any pro- 
ducts obtained from the manufacture of gas, 
all the said appliances or apparatus being 
included in Class 8.” On Apr. 1, 1933, 
Metropolitan Gas Meters, Ltd., gave notice 
of motion for rectification of the register by 
removal of the mark or limitation of the 
territory for which the mark was registered, 
on the grounds that at the date of registration 
resps. did not use or intend to use the mark 
except in the area to which by statute they 
were entitled to supply gas, & alternatively 
that the application for registration was 
ultra vires the powers of resps. & that it was 
uUra wres the powers of resps. to be pro- 
prietors of the mark. At the hearing appcts. 
contended that on a proper construction of 
the Acts governing resps. they had no power 
to supply meters or other apparatus outside 
a limited area, that there was an irrebuttable 
presumption that they would not exceed 
their statutory powers, that the ct. ought 
accordingly to assume that they had no 
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bond fide intention to use, & had not in fact 
used the mark outside that area, & that the 
registration ought therefore to be limited, 
either tmder the provisions of sect. 35 or 
sect. 37 of the Trade Marks Acts, 1905- 
1919, to the area to which by statute resps. 
were entitled to supply gas. Besps. denied 
that their statutory power to sell meters was 
limited as to area, & further contended that, 
even if it were so limited, this afforded no 
ground for limitation of the registration : — 
Held: (1) resps. had by statute a general 
power to deal in meters & other appliances, 
there was no evidence that they had not 
exercised that power outside the area to 
which they were entitled to supply gas, & 
accordingly there was no ground upon which 
the registration could be limited to a parti- 
cular area ; (2) on tlie supposition that 

resps.* power to deal in meters was, uiion the 
true construction of the Acts, limited to a 
definite area, sect. 37 of the Trade Marks 
Acts was limited to the use of a trade mark 
on goods & had nothing to do with area or 
territory, the section had no application ; 
it would not have been right for the registrar 
to have refused registration of the mark 
merely because the use or intended use of 
the mark was within a limited area ; at the 
date when the registration was made there 
was no power to impose a limitation as to 
area, the original registration was in any case 
protected by the pi‘ovisions of sect. 41, & 
it would not be right now to limit the registra- 
tion under sect. 35 merely because the ct. 
now had a power in certain cases to make 
conditions as to area which it had not got 
at the time when the mark was registered. 
The motion was dismissed with costs. — Be 
South Metropolitan Gas Co. Trade Mark 
(No. 321,951) (1933), 50 B. P. C. 321. 

539aw Costs of affidavits — ^Discretion of taxing 
master.] — Appcts., Columbia Pictures Corpn., 
applied by motion to rectify the register of 
trade marks & in support of their application 
they filed six affidavits. Resps. to that 
motion, the Columbia Grapliophone Co., Ltd., 
filed in answer one hundred & seventy-four 
affidavits 4& alleged that it was essential to 
their case to have a large body of trade 
evidence & they challenged appcts. to pro- 
duce a like volume of evidence. Appcts. 
thereupon filed tw(.) hundred eighty-one 
affidavits in reply. The motion was allowed 
with costs, but a direction was given to the 
taxing master to have special regard to the 
nature of the evidence liled when he taxed 
appcts.* costs. The taxing master allowed 
the appcts. their costs in respect of two 
hundred affidavits. Appcts. alleged that ho 
had acted arbitrarily in that the affidavits 
were aU of a similar natm’e & directed to 
similar matters & that thei’e was no principle 
on which he could decide to allow the costs 
in respect of two hundred of them & to dis- 
allow the costs of the remaining eighty-one : 
— Held : the matter was solely in the taxing 
master's discretion ; in the absence of any 
mistake in principle the ct. should not inter- 
fere. The summons was dismissed with 
costs. — Be Columbia Pictures Corpn., Ap- 
plication (1933), 60 B. P. C. 377. 

558. Add. Citation : — 140 L. T. 19. 
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566* Add* Annotation : — Consd. Ee John Sinclair, 
Ltd.*s Trade Mark 437,870 (1932), 140 L. T. 
417. 

566a. .] — (1) When a mark has been registered 

in respect of a class of goods, an assignment 
of the mark is invalid, unless there is assigned 
with it the goodwill of the business connected 
with the whole class, even though the mark 
has only been used in connection with one 
kind of goods in the class. 

(2) When an assignment of a registered 
trade mark is held to be invalid in a case where 
the original proprietor of the mark is not 
before the ct., it is the entry on the register 
in respect of the assignment only which 
diould be expunged & not the whole entry 
of the mark. — Me John Sinclair, Ltd.’s 
Trade Mark, [1932] 1 Oh. 698 ; 101 L. .T. Oh. 
289 ; 146 L. T. 417 ; 49 B. P. 0. 123, 0. A. 

Annotation: — As to (1) Folld. i2te Dobie & Sons, Ltd. Trade 
Mark (1935), 62 R. P. 0. 333. 

583. Add. Annotation : — to (8) Consd. Rc 
Soci^te des IJsmes Oinmiquos Uhono-Poulenc, 
[1937] 1 All K. R.. 145. 

594a. User of mark must be as trade mark.] — 

“ The exclusive right to the use of a trade 
mark ” given to its registered proprietor by 
sect. 39 of Trade Marks Act, 1906, Implies 
use of the mark for the purpose of indicating, 
in relation to the goods upon or in connection 
with which the use takes place, the origin 
of such goods in the user of the mark by 
virtue of the definition of trade mark con- 
tained in sect. 8. Therefore the right to 
such exclusive use does not prevent the use 
of the registered word or phrase if not used 
as a trade mark. 

Applts. were the re^stcred proprietors of a 
trade mai‘k “ Yeast-Vite,” & resp. put on his 
goods — 

a substitute for 
Yeast-Vite. 


Besp.’s preparation differed substantially 
from applts. : — Held : as the tiser of resp. 
was not user as a trade mark, applts. were not 
entitled to an injunction restraining resp. 
from infringing applts.’ trade mark Yeast- 
Vite.” — Irving’s Yeast-Vite, Ltd. v* Horse- 
nail {Ex p.) (1934), 103 L. J. Oh. 106; 
160 L. T. 402 ; 60 L. R. 206 ; 78 Sol. Jo. 
102 ; 61 B. P. 0. 110, H. L. 

.]— “Pltfs. were the registered pro- 
prietors of “ Sun &; Moon ” trade marks 
Nos. 265,479 & 382,012, both registered in 
Class 38 for articles of clothing, & com- 
menced an action quia timet for infringement 
& passing off. Defts. had used advertising 
matter bearing the word “ Permacola ” with 
a sun next the letter ” P ” & with an em- 
bellished P & intended to continue such use. 
Defts. having pleaded prior to amendment 
the use of the trade mark No. 663,414 
registered in the name of Haslam, Ltd., 
pltfs. applied to rectify the register by 
expunging that trade mark. A consent oi‘(ier 
was made that it should be cxi)unged & the 
costs of obtaining the consent order should be 
paid by resps. Haslams, Ltd. & the costs of 
resps. Ootelia, I^td. reserved to the con- 
clusion of the action: — Held: defts.* use of 
their mai‘k did not infringe the idea sym- 
bolised by pltfs.’ marks nor did their advertise- 
ments constitute anything in the nature of 
passing off & the action was dismissed with 
costs. No ordei‘ was made as to those costs 
of the motion which had been reserved. — 
Hollins (William) & (^o., Ltd. v . Cotella, 
Ltd., Re Haslams, Ltd.’s Trade Mark, 
No. 553,414 (1936), 54 B. P. C. 81. 

610. Add. Annotation .•—Consd. Abbey Sports Co. 
V. Pxiest Bros. (1930), 63 B. P. C. 300. 

610a. — ;^Pltf8. in this action were the 

.>.5, trade mark 

“ Corinthian,” in respect of a bagatelle 
game. A representative of pltfs. ordered & 


FART I. SECT. 6, SUB-SECT. 1,— A. 

559 ill. The assignment of a. 

trade mark to bo ralid must be made in 
conjunction with the assignment of the 
business with which it Is oimnected. — 
Moteb V. Holland, [1933] Ex. C. li. 
217.--OAN. 

td. Breach of warranty — WTiat 
amounts to.]— -H oney Djbw, Ltd. v. 
Ryan, [1934] 4 D. L. R. 301.— CAN. 


PART 1, SECT. 6, SUB-SECT. 1.— 0. 

sm. Assignment in gross.) — One H», 
doing business under the trade name 
of the Carp Flour MUla, registered the 
trade mark “ Mello-Oreme " In 1926, 
for nse in the milling & sale of a break- 
fast food, dc used the same in his 
business. In 1927, H., by deed, 

assigned to pltf. the said trade mark 
with the goodwill of H.. relating to the 
sale of cereal foods under the said 
mark. Notwithstanding this assign- 
ment, H. oontinned to carry on hla 
business as before, using the trade mark 
along with his trade name on the 
oartons of the product milled & sold 
by him ; dc the goodwill aforesaid was 
never. In fact, transferred. Pltf. did 
not manufacture but merely sold the 
product of H., marked as aforesaid, 
with nothing on the product assooiatlng 
it with them. Pltf. later r^idstered the 
same trade mark to be used in the sale 
of all food products, including cattle, 
hog dc hen foods, thereby attempting 
to extend the scope of the first trade 
mark. The present action is to restrain 
defts. from using said mark In the sale 
of bread: — Held: an assignment In 


gross of the right to a name is invalid, 
dc as the goodwill of H. was never In 
fact transferred to pltf.. Sc as the trade 
mark Mello-Crome ” was assigned by 
itself, notwithstanding what was 
alleged in the deed of transfer nothing 
passed to pltf. by the said transfer, & 
pltf. had no locus standi to take the 
present action. — MsLLO-ChusME Pbo- 
Duerrs V. Ewan's Bbead, Ltd., [1930] 
Ex. 0. R. 124 ; 4 D. L. R. 877.— CAN. 

PART I. SECT. 6, SUB-SECT. 8. 

sp. Allocation of areas — ActUm for 
imfringemeni.) — L. carried on, from 
1914, in partnership with various 

S ersons, the mautxfacturo Sc distrlbu- 
[ou in various Australian States of a 
furniture & stove polish which was put 
up in tins of a iiarticular size Sc desozip- 
tion, of which the word “ Ezywurk ** 
was a distinguishing feature. In 1919 
by agreement for dissolution of partner- 
ship L. obtained the exclusive right to 
manufacture Sc sell the polish in New 
South Wales, other than the Broken 
Hill District, Sc in other areas, while 
his former partners retained similarly 
exclusive rights in other States. W. 
who was carrying on business in Sydney 
in 1930 obtained consignments of the 
polish fh>xn areas outside pltf.'s con- 
trol, In a suit by L. to restrain W. 
from passing off the polish so obtained 
by him as Sc for the goods of the 
ct, found as a fact that the word 
Ezywurk *' Sc the get up of the polish 
had become associated in the New 
South Wales market, other than the 
Broken Hill District, solely with goods 
of L.*b manufacture. Sc granted the 
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injunction asked for. — Leaor v. Wyatt 
(1931), 48 N. S. W. W. N. 173.— AUS. 

PART I. SECT. 7, SUB-SECT. 1. 

•t. Besede of repaired articles .) — 
There is no prohibition on the resale 
of repaired articles to which the trade 
mark of the original maker Is applied. 
Sc for which he has been paid. — A C 
Spark Pluo Co. v. Canadian Spark 
Ploo Servzce, Super Refined Motor 
OILS & Timothy William Bkazil, 
U^35J Ex. C. R. 57 ; 3 D. L. R. 84.— 

PART I. SECT. 7, SUB-SECT. 2.— A. 

696 lil. Matters special to one 

trader.) — When the goods of one manu- 
facturer are so packed or arranged 
externally as to resemble those of 
others engaged in the same trade, as 
in the ease of starch Sc tea, the simi- 
larity common to ail does not of Itself 
expose the manufacturer to an action 
for infringement, but makes it incum- 
bent upon him to take care that his 
dls t ingtiiflhftig mark Is really dis- 
tinguishing. The imitation or simi- 
larity must be in respect to matters 
which ore not common to the trade, 
but special to one trader. In this 
case the manufacturer's name, printed 
in large letters at the top being really 
distinguishing, the public could not be 
deceived Sc the action was dlsmlSBed. — 
Henby K. Wami*ole Sc Co„ Ltd. v. 
Hebvay Chemical Co. of Canada, 
Ltd., [19291 Ex. O. R. 78 ; offd., 
^9301 S. a B. 886; 2 D. L. B. 975.— 
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obtained from defts, by means of a ** trap ” 
order a board of another make, under circum- 
stances which pltfs. alleged amounted to 
infringement of trade mark &; passing off« 
The only connection of the board supplied 
with pltfs.* mark was tliat the mark was 
mentioned in a letter giving a firm order 
after the board which was supplied had been 
inspected at an interview. Subsequently, 
after issue of the writ, pltfs. did not proceed 
with the action, which was only revived 
^ter a considerable delay, because defts. 
inquired as to the position, & issued a 
summons : — H eld : the supply of the board 
under these circumstances was not an in- 
fringement ; as regards passing off, the trap 
order was of an objectionable nature, &; a 
single trap order without evidence of system 
or of dishonesty was insufficient, & the action 

"L. : .1 A t 1 t ni 

against them, & the action must be dis- 
missed with costs. — Abbey Sports Oo., Ltd. 
t7. Priest Bros. (1936), 63 B. P. O. 300. 

613a, Selection — What amounts to.] — In 1910 B. 
commenced selling oil in & around Cambridge 
as “ Somerlite ** oil & registered in respect 
thereof a device mark incorporating the word 
Somerlite. In 1914 B. started a branch at 
Pordham & sold oil under the name Somerlite 
in an area round Fordham. In 1915, deft, 
took over the business at Fordham & sold 
oil supplied to her by B. under the name 
Somerlite, & used in connection therewith 
tins bearing the device mark & B.*s name. 
In 1926 deft, entered into a contract for the 
supply of oil from 0. & Co., with B.’s know- 
ledge, &, as pltfs. alleged, under his direction ; 
& it was alleged that prior to the date of the 
contract, B. had tested the oil supplied by C. 
& Co. This oil deft., with B.’s knowledge, 
continued to sell as Somerlite. In 1931 B. 
registered Somerlite as a word mark & 
assigned the two marks to pltfs. In 1932 
pltfs. commenced an action for infringement 
of the two marks & for passiag off, alleging 
that deft, had infringed by selling oil not 
supplied by pltfs. as Somerlite. Deft, ad- 
mitted the s^e, but denied that she had 
infringed or passed off, & moved for rectifica- 
tion of the register by expunging the name 
mark, on the ground that it was not adapted 
to distinguish the goods of pltfs. was 
calculated to deceive by reason of the con- 
tinuous user of the mark on oil by deft, on 
her own account over an extensive territory 
for many years. She further alleged that 
pltfs. & their predecessor had known for 
many years of her use of the mark & were 
debarred from relief by laches or acquiescence. 
Pltfs. alleged that the oil supplied by C. & 
Co. was B.*s oil by virtue of his selection 
within Trade Marks Acts, 1905-1919, s. 3 : — 
Held : there had been no selection of deft.’s 
oil by B. within sect. 3 of the Trade Marks 
Acts ; when rectification is sought in respect 
of a mark which is per se registrable under 
sect. 9 (1) to (4), tne circumstances under 
which such mark was used prior to registration 


must be considered ; the word mairk was not 
distinctive of B. at the date of registration & 
was calculated to deceive & must be ex- 
punged. The appeal was dismissed with 
costs. — Somerlite, Ltd. i?. Brown & Re 
Somerlite, I/rD.*s Trade Mark (No, 620,004) 
(1934), 61 B. P. 0. 206, 0. A. 

618b, Sale of reconditioned goods,] — Defts. had 
reconditioned vacuum cleaners of pltf.’s 
manufacture & had included in the recon- 
ditioned article certain parts not of pltfs.’ 
manufacture : — Held : pltfs, were entitled to 
an interlocutory injunction on the ground 
that this was an infringement of their trade 
mark. — Hoover, Ltd. v. Air-Way, Ltd., 
[1936] 1 All E. B. 466 ; 63 B. P. C. 399. 

616. Add, Annotation : — Refd, Bale & Church, 
Ltd. V, Sutton, Parsons & Sutton & Astrah 
Products (1984), 61 B. P. C. 129. 

624a. What must be considered — ^Circumstances of 
use prior to registration.] — Somerlite, Ltd. 
V. Brown & Be Somerlite, Ltd.’s Trade 
Mark (No. 620,004), No. 613a, ante. 

629a. .] — ^Pltfs., who were proprietors 

of a trade mark, consisting of the word 
“ Nildd,” registered in class 48 in respect 
of face powders & similar toilet articles, 
brought an action for infringement of the 
mark & for passing off against defts., who 
carried on business as ladies’ hair-dressers 
under the name “ £rnald4, Ltd.,” at premises 
which were nearly opposite to those of pltfs. 
Pltfs. alleged {inter alia) that defts.’ shop 
front was identical with that of pltfs., save 
in colour Sc the substitution of the name 
Emald6 ” for ” NUd^ ” t—Held : the name 
” Emaldd ” was not adopted with the 
intention of deceiving. Sc did not in fact 
deceive, the public, & there bad been no 
infringement of the trade mark. — Sooifer^j 
La Parfumerie NildA v. Ernaldi^, Ltd. Sc 
Fryer (1929), 48 B. P, 0. 463. 

629b. .1— E. P. Mohamed Noordin 

V, S. E. S. Abdul Kabeem Sc Oo. (1981), 48 
B, P. 0. 491, P. 0. 

665. Add, Annotation: — Refd. Be Inescourt’s 
Trade Mark (1928), 46 B. P. 0. 13. 

656a. ** Mlnlmax.”] — Defts. in this case used 
pltfs.’ trade mark Minimax ” in connection 
with the sale of refills of deft.’s make for 
pltfs.’ &e extingi^hers, Sc pltfs. commenced 
an action to restrain infringement of the trade 
mark Sc passing-off : — Held : deft, had in- 
frmged the trade mark Sc had passed off his 
goods for those of pltfs. — Mintmax, Ltd. v, 
Moffat (trading as L. & G. Pm® Appuanob 
Oo.) (1935), 52 B. P. 0. 340. 

676a. Marie Elizabeth Maria Llsette.”]^- 
Pltfs., a Portuguese firm, who had carried on 
business by themselves Sc their predecessors 
since 1892, were importers (inter alia) of 
turned sardines into the United Kingdom. 
They were the registered proi)rietors of trade 
mark No. 204,985 registered in Class 42, 
consisting of the words “ Marie Elizabeth ” 
Sc a pictorial design. Sc of Trade Mark No. 
424,307 also registered in Class 42 consisting 
of the words ** Marie Elizabeth ” alone. 


PART I. SECT. 7, SUB-SECT. 2.— B. 

614 xlti. MAltnoiAR & 

Oo. V. FinlaT & Co. (1929), I. L. R. 
7 nm, 169.— IMD. 


PART I. SECT. 7, SUB-SECT. 2,— 

D. (»). 

•0* ** Peggy Sage Peggy 
^Beld : trad© laarks hi qu^on 

v^ere so similar as to b© likely to 




cause confusion. — ^PBoaY Saob 1no« Sc 
NoRTEIAM-WABBIBN, XiTD., No. 15240 V, 
SiBOBL Kabn Co. or Canada, Ltd., 
g936] S. O. B. 589 ; 4 D. L. R. 161.— 
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Defts. sold a consignment of tinned sardines 
obtained from America & bearing the words 
“ IV^aria Tjisette,” the whole of which had been 
sold prior to the action, &; had also issued a 
circular oHoring “ Marie Lis(d-te tins of 
sardines; — Held: the mark “Marie Eliza- 
beth ** & its abbreviation “ Maries ** in- 
dicated pltfs.’ goods, & the \ise of the mark 
“ Maria Lisette ” or “ Marie Lisette ” was 
an infringement of the trade marks & was 
calculated to pass off ; & although defts. no 
longer had any goods marked in this way in 
their possession, pltfs. were nevertheless 
entitled to an injunction. The usual other 
relief was granted. — Fia.lho v, Simond & Co. 
(1937), 54 II. P. C. 193. 

684. Add, Citedion : — ori appeal (1929), 46 R. P. 0. 
406, C. A. 

Add, Annoiations : — Consd. Irving’s Yeast- 
Vite, Ltd. V , Horsenail (1933), 50 R. P. 0. 
139. Refd. Irving’s Yeast-Vite, Ltd. v, Horse- 
naU (1933), 103 L. J. Oh. 106. 

696a. Striking out statement of claim — Res 

Judicata.1 — Jaeger Oo., Ltd. v, Jaeger 
(1929), 46 R. P. C. 336, 0. A. 

696b. Stay of proceedings — Pending determination 
of application for registration.] — Jambs (J. U.) 
& Sons, Ltd. v. Wafer Razor Oo., Ltd. 
(19.32), 49 R. P. 0. 597, 0. A. 

7d9a. .] — In an action to restrain infringement 

of registered trade mark pltfs. by their state- 
ment of claim pleaded their registration but 
did not plead user of the mark prior to the 
date of registration. Defts. pleaded user by 
them of the same mark prior to the date of 
the registration of pltfs.’ mark, but did not 
plead that they had used the mark prior to 
the user (if any) of pltfs. At the triab 
pltfs. tendered evidence of user by them of 
their trade mark, prior to the date of the 
registration pleaded. Defts. contended that 
such evidence was inadmissible in that user 
had not been pleaded by pltfs. They further 
contended that in setting up a defence under 
sect. 41 of the Trade Marks Acts where user 
prior to registration had been pleaded by 
Itfs. it was sufficient for defts. to plead user 
y them prior to the date of pltfs.* registration, 
unnecessary & superfluous to plead user 
prior to the date of pltfs.’ user when no such 
user by pltfs. was alleged in the statement of 
claim. & that, if pltfs. wished to rely upon 
such user, it -must be pleaded by way of 
reply ; — Hdd : the statement of claim was 
correct in that it was not necessary for a 
pltf. who relied upon a registered trade mark 
to plead user either before or after the date 
of registration, & accordingly the evidence of 
user prior to registration was admissible ; in 
order to set up a defence under sect. 41 of the 
Trade Marks Acts, deft, must plead user by 
him at a date anterior to the user or registra- 
tion of pltfs., & it was not sufficient to plead 
user prior to registration simplicUer. An in- 
junction to ros&ain defts. from infringing the 
registered trade mark was granted.-^MiTH, 
Bartcjst & Oo. V, British Pore Oil Orbasb 
& Carbide Oo., Ltd. (1933), 51 R. P. 0. 167. 


740a. Mark not calculated to deceive — ^Trade 
Marks Act, 1919 (c. 79), s. 4.] — ^Pltfs., who 
were the registered owners of the word 
“ Kleenoff ” in Part B. of the register, 
brought an action against defts. in respect 
of their use of the word Kleenup.” Both 
words were used in respect of cleaners for 
cooking stoves, but the submission that they 
were too descriptive to be distinctive was 
rejected. The judge held that defts. had 
failed to establish the special 'defence (not 
calulated to deceive) under sect. 4 of the 
1919 Act, & that they had infringed. An 
injunction was granted against infrmgement 
but not against passing off, the issues being 
similar, pltfs. were given their whole costs. 
In the absence of a motion to expunge the 
trade mark, & in view of the peculiar nature 
of a Part B. mark, a certifleato of validity 
was refused. Defts. appealed to the Ot. of 
Appeal : — Held : the mere absence of evi- 
dence of actual deception did not enable 
defts. to rely on the special defence in sect. 4, 
for the ct. could consider probabilities, for 
example, in telephoned or written orders, & 
that deft, had not established any special 
defence under the proviso in sect. 4, & that 
a difference of get-up did not assist defts. 
on the question of infringement, & that 
defts. had infringed. 

Per Rombr, L.J. ; the words “ upon or 
in connection with the goods ” should be 
implied in sect. 4. MLs-spelling, when 
imitated, is relevant in deciding infrmgement. 

Per Maugham, L.J. : the words “ the 
user of which pltf. complains ” in sect. 4 
extend to a consideration of the probable 
consequences arising from the use of a mark 
colourably resembling the registered mark. 
The test of infringement is the same where a 
trade mark has a descriptive element as 
where it has not, except so far as that element 
may be common to the trade. The appeal 
was dismissed with costs. — Bale & Church, 
Ltd. V. Sutton, Parsons & Sutton & Astrah 
Products (1934), 61 R. P. O. 129, O. A. 

Annotations: — Oonsd. Re William Bailey (Birmingham), 
Ltd.’s Application to Register a Trade Mark, Re Gilbert 
Co/8 Opposition C)2 R. P. O. l.HO. Refd. Hollins 

(William) & <;o. v. CJotella, Ltd. (1936), 51 R. P. C. 81. 

740b. Use as description — Use calculated to de- 
ceive.] — ^I’ltfs. were the registered owners of 
a trade mark “ Izal ” No. 171,812 registered 
in 1893 in Class 3 in respect of chemical 
substances prepared for use in modicino & 
pharmacy, they also claimed user of the 
mark Izal on their disinfectant fluids & on 
their toilet roUs which were medicated with 
Izal. Defts. sold toilet rolls in wrappers 
with the words “Medicated with Izal” 
on them, the words “ medicated with ” being 
in small letters compared with those of 
the word ** Izal.” Pltfs. commenced an 
action against defts. to restrain infringement 
of trade mark & passing off. Defts. claimed 
the right to use the words “ Izal ” 

“ medicated with ” in a diamond shape as 
being a bond fide description of their goods 
which they liad in fact medicated with Izal 
disinfectant fluid ; — Held : defts.* use of 


part I. sect. 7, SUB-SECT. 2.— E. 

Directions on medicine ,] — Where 
two traders are seUlng the same 
medicine. Sc the one prints on hia 


bottle directions for its use ; assuming 
sucb directions to be correct, it is no 
infringement of such label to copy or 
repeat such directions ; otherwise hia 
liberty as a manufacturer would he 

24 


unduly Interfered with. — Henry K , 
Wampole & CJo„ Ltd. e. Hbbvat 
C msMioAi* Co. OF Canada, ltd., 
11929) Ex. C. R. 78,— CAN, 
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the mark Izal on their toilet roll wrappers 
WM ^ infringement of pltfs.’ trade mark 
derts.’ wrapper not constituting a 
fair description of the character or quality of 
the goods within sect, 44 ; also, there was 
evidence sufficient to supi^ort an action to 
restrain passing off of defts/ toilet rolls as & 
for pltfs. toilet rolls, but an injunction to 
retrain infringement of the trade mark 
afforded ample protection to pltfs. Judg- 
ment was given for pltfs. with costs & an 
injunction to restrain infringement was 
granted ; also, an unlimited registration for 
a particular Class of goods conferred a right 
to that trade mark for all the goods in that 
class whenever they may be included. 
Sa^nble : costs of & occasioned by amendment 
do not include costs thrown awav by amend- 
ment. — Newton Chambers So Co., Lti>. v. 
Neptune Watebpiioop Papeu Co., Ltd. 
(1035), 52 K. P. C. 399. 


Part III. — False Marks and 

859« Add* Annotation : — Refd. Re Concord Can- 
ning Co. ’a Trade Mark (1932), 49 R, P. C. 
828. 

860. Power of magistrate to fix standard.] -Upon 
a prosecution for selling a soap described as 
“ Lysol Soap but which contained only a 
minute quantity of lysol, defts. were dis- 
chai‘gcd, the magistrate being of the opinion 
that he had no powder in a prosecution under 
Merchandise Marks Acts, 1887, to lix a 
standard : — Hold : the magistrate had power 
to fix a standard upon the evidence & was 
bound to do so. — S tott v. Green, Stoit? v. 
Henshaw% 11986] 2 All E. R. 354 ; 80 Sol. 
Jo. 420, D. C. 

871a. Omission to indicate country of origin.] — 

By the Merchandiser Marks (Importod Goods) 
No. 4 Order, 1929, art, J ; “ Subject as here- 
inafter provided, it shall not be lawful . . . 
to sell or expose for sale in the United King- 
dom any imported raw tomatoes unless they 


747. Add. Annotation : — Ab to (2) Refd. Coles 
(J. H.) Proprietary, Ltd. v. Need, [1934] 
A. C. 82. 

763. Add. Annotation: — Distd, British Blue Spot 
Co., Ltd. V. Keene (1931), 48 R. P. C. 375. 

778. Add. Annotation: — As to (1) Refd. Re 
Nicholson So Sons, Ltd., Application, Re 
Bass, Ratcliff So Gretton's Trade Mark, 
[1931] 2 Ch. 1. 

818a. Possibility of confusion.] — Edison 

Accumulators, I/td. v. Edison Storage 
Batteries, Ltd. (1929), 46 R. P. C. 432. 

825. Add. Annotation: — Consd. Draper v. Hubert 
H. P. Trist '^Pristbestos Brake Linings, 
Ltd. (1935), 53 R. P. C. 66. 

836. Add. Annotation : — Consd. Johnson So Son 
(Loughborough), Ltd. v. Puffer (W.) So Co. 
(1930), 47 R. P. C. 05. 


False Trade Descriptions. 

bear an indication of origin,” Art. 2 ; 
“ The indication of origin shall be marked 
indelibly in a conspicuous manner as 
follows . . . (b) on exposure for sale by retail, 
by means of a show-ticket clearly visible to 
intending purchasers, bearing the indication 
of origin in letters not l6‘ss than half an inch 
in heiglit.” Art. 4 : “ Ncdhing in this order 
shall apply to sales of raw tomatoes in 
quantities of 11 lb. or less.” Art. 4 of the 
above order applies only to actual sales, & 
not to exposure for sal(\ Where, therefore, 
a quantity under 14 lb. of Jersey tomatoes 
was exposed for sale by retail without any 
show-ticket bearing an indicaition of origin : — 
Held : an offence against arts. 1 & 2 of the 
Order had been committed. — Davenport v. 
Johnston (1937), 157 L. T. 21 ; JOl J. P. 
259 ; 53 T. L. R. 671 ; Hi Sol. Jo. 500 ; 35 
L. G. R. 278, D. C. 

877. Add. Annoiaiion : — Refd, Allen v. Whitehead 
(1929), 45 T. L. R. 665. 


Part IV.- 

880a. Article — Whether building or structure in- 
cluded.]— /ilc Collier & Co., Ltd.’s Applica- 
tion FOR REGISTltAnON OF DESIGNS (1937), 
64 K. P. C. 253. 

881. Add. Annotation : — Consd. Kestos, Ltd. v. 
Kempat, Ltd. (1936), 53 R. P. C. 139. 


-Designs. 

882a. .]- — Resps. were the owners of a design 

registered in Class 1 in respect of its applica- 
tion to a metal frame for spectacles. They 
also owned a patent for a similar spectacle 
frame. They had threatened customers of 
appets. with proceedings under the patent. 


PART I. SECT. 8. 

sk. Second-hand dealer pc „ 

ooom-tdMina with registered mark .] — To 
Bustain a ooaviotion of a second-hand 
dealer for possosslng boom-chains 
having a trade mark duly registered 
or other mark the words or other mark 
must he construed ejtutdcm generis. 

K. V. Klein, n936] 1 D. L. R. 189; 
64 Can. C. O. 341 ; 50 B. C. R, 90. 
CAN. 

PART in. SECT. 2. 

o i, Production two ehorl-weioht 

loaves from over forty thonmnd — No 
intent.)— R. V. Canadian Bakerw, 
Ltd. (1980). 54 Can. C, C. 369.— -CAN. 


PART III. SECT. 3. 

d i. Oasoline stored in tank — 

Pump hearing trade mark attached to 
tank .] — R. v. Oadibuz & Sequin 
(1930), 54 Can, C. C. 361.--CAN. 

PART IV. SECT. 1. 

«d. Industrial design.] — Ueld.* as 
Trade Mark So Design Act does not 
dotine what industrial designs are 
within the meaning of the Act. the 
word “design “therein must be taken to 
ho used In its ordinary. So not in an 
arttfloiah sense. — C latwoiitht So Bon. 
Ltd. V, DAUB Dzsplat Fixtures. Ltd., 
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I1928J Bxch. C. R. 159 ; ajOfd., [1929] 3 
D. L. R. 11 ; S. C. R. 429.— CAN. 


PART 17. SECT. 2. SUB-SECT. 1.— B. 

sg. Not arfirle of manufacture .] — An 
Industrial design, under the Act, was 
intended only to imply some orna- 
mental design applied to an article of 
manufacture, tliat is to say, it is the 
design, drawing, or engraving, applied 
to the ornamentation of an article of 
manufacture which is protected. So not 
the article of manufacture itself. — 
Canadian Wm. A. Roqbbs, Ltd. v. 
International Silver Co. of Canada, 
Ltd- (1932] Ex. C. B. 63.— CAN. 
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AppctB. ha4 taJe^ Bteps to v&vdke the patent, | 
irhareupon vespa« had snisrendered it. ] 

moved to iiecflfy the legister by exptmSging 
the design* They alle^ that the design 
was not novel by leason of certain prior 
publications A prior users & that it was not 
pr^er subject-matter for registration as a 
design since it was a method of construction 
or a mem mechanical device :—£ra2d ; prior 
publication & prior user had not been 
* dlfiferences between the prior 

art So the registered design were so slight 
that the design was not a new or original 
design within sect. 49 of Patents & Designs 
Acts, 1907-1932. An order was made that 
the register be rectified by' expunging the 
design. If a design design appeals to the 
eye & is new or original, it is registrable, 
even if it also involves a method of con- 
struction properly entitled to protection 
as a patent. — He Wingate’s Registered 
Design No.* 708,611 (1934), 52 R. P. C. 126. 

883. Add, Annotation : — Consd. Kestos, Ltd. v, 
Kempat, Ltd. (1936), 53 R. P. C. 139. 

886. Add, Annotation Refd. Kestos, Ltd. v. 
Kempat, Ltd. (1936), 63 R. P. C. 139. 

898. Add, Annotation : — ^Refd. Kestos, Ltd. v, 
Kempat,, Ltd. (1935), 63 R. P. C. 139. 

898a. Wolf-cub head lor Boy Scouts’ pole.] — Ab a 
model of a wolf-cub’s head produced from a 
mould in papier mache & intended to be 
displayed as their totem on the tops of poles 
by the Boy Scouts Assoon. consisted of 
** features of shape, configuration, pattern, 
or ornament applied to any article ” of 
manufacture or artificial substance by an 
industrial process, it was therefore a design 
within the definition of Patents & Designs 
Act, 1907 (c. 29), s. 93, as amended by 
Patents So Designs Act, 1919 (c. 80), s. 19, 
So consequently was capable of being regis- 
tered under the 1907 Act. — ^P ttram, Ltd. 
V, Models (Lbicbstbb), Ltd,, (1930] 1 Oh. 
639 ; 99 L. J. Ch, 881 ; 143 L. T. 227 ; 46 
T. L. R, 290. 

896* Add. Annotation : — Generally ^ Refd. Kestos 
Ltd. i;. Kempat, Ltd. (1935), 63 li. P. O. 339 

908a. •] — Registration was obtained in class 12 

for a design in respect of its application to 
a slipper-bag. Pltf. commenced an action 
to restrain defts. from selling or offering for 
sale an alleged infringement of the design. 
Defts. denied that they had infringed the 
design. So alleged that the design was neither 
new or origmal. Defts. had not moved to 
rectify the register, but at the trial, at the 
request of both parties, validity was treated 
as put in issue : — Held : pltf.’s design pos- 
sessed novelty So originality So it wm valid ; 
the alleged infringement was not identical 
with the registered design, but that it differed 
materially therefrom & that it was not an 
infringement. The action was dismissed 
with costs. — ^W bllb v. Attache Case Maktt- 
FACTUBiNG Co., Ltd. (1931), 49 R. P# 0. 113. 

P08b. .]— Pltfs. were the registered proprietors 

of a design registered in Class I. in respect of 


spring viaiibtmm,, & jn *ett«n 

defts. tor iofraigemeot ^ ti» ssid 
: there was xto vmmmtamt, 
the mattresses being wnipered by the e^ 
A; the design was inraUd for lack of norelty 
or originalBiy, A: also because it was a mere 
meohi^oalderioe. The action was diradssed 
with costs A; the design was orders to be 
expunged from the JK^fister with costs 
against pltfs. including the cost of giving 
notice to the Comptroller So the costs of the 
Comptroller. The costs of certain citations 
objected to by pltfs. were left to the taxing 
master. — ^Marsdbn Manufactubino Co ., 
Im>. V. 'V^oNo Co., Be Mabsden Manufactur- 
ing Co., Ltd., Registered Design No. 
7AA A47 ^9343. 61 R. P. 0. 282. 


908c, .]— Registration in Class II. was ob- 

tained for a design in respect of its applica* 
tion to a dress. The alleged infringing article 
was made exa»ctly in accordance with the 
registered design. Defts. alleged (inter alia) 
that pltf.’s design was not new or original 
So that the alleged infringing dress had in 
fact been made & exposed to the public 
before the date of application for registration 
of pltf.’s design. Defts. moved to rectify 
the register by expunging the design. Pltf. 
had seen the design in the showrooms of a 
ceitain firm in Berlin So had ordered Jesses 
according to the design which were delivered 
to her in this country, whereupon she applied 
to register the design ; there was no evidence 
that the design was new when pltf. first 
saw it or as to the date of its origin. The 
evidence for defts. was that samples of the 
design were shown to certain people in this 
country before the date of application for the 
design So that a dress incorporating it was in 
the premises of defts. open to travellers &; 
others before that date ; — Held : the design 
was not new or original ; there having been 
a prior user of it in public So the action was 
dismissed with costs, So it was ordered that 
the register be rectified by expunging the 
design, So pltf, was ordered to pay the costs 
including costs to be incurred by defts, in 
obtaining rectification of the re gister . — 
Barker v. Associated Manufacturers 
(Gowns So Mantles), Ltd. (1933), 60 R. P. 0. 
332. 

908d. Appcts., L. M. Oo., Ltd., were the 

registered proprietors of a design registered 
in Class 13 in respect of its application to piece 
goods. Resps., C. V. M. Co., Ltd., were the 
registered proprietors of another design 
registered in the same class in respect of 
similar goods, Appcts. moved to rectify 
the register by expxmging the registration of 
resps.’ design on the ground that it was not a 
new or original design not previously pub- 
lished in the United Kingdom by reason ot 
the prior publication of their own design. 
:^sps. thereupon moved to rectify the register 
by expunging the registration of appcts. 
design on the ground that it was not a n&w or 
origmal design not previously published m 
the United Kingdom by i*eason of a 
admittedly published in , 1921 : — 


ART IV. SECT. 2. SUB-SECT, 1.— 
C. (b). 

904 lU. Originality tovo lveg 

the exercise of Intellectual actfrtby eo 
as to angywt for the first tlzne tlie 



rhat had theretofore existed as i^phed 
0 articles of an analogous character.;;;;;; 
tLATWOHTnr & 8o». ltd. e. us 
)isrLAY Fixtohhs, 

). L. E. 11 1 S, 0. R. 420 : Ild 

Ox. O. E. 160,--OAN« 
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i, - - sufficiently diflerent 

from tbe 1921 design, & that it was not a 
new or original design; also reaps.’ design 
was neither new nor original. An order was 
made that the register be rectified by ex- 
punging the registrations of both appois.’ 

resps.’ designs therefrom. No order was 
made as to costs.—i2e Calber Vaj-k Manit- 
FAOTUEINQ Co., LtD., HbgISTBRED DESIGN, 

iie Lappet Manufacturing Go., Ltd. (1934), 
521 R. P. O. 117. 

9086, .] — ^An application was made for the 

registration in Class 5 of a design to be 
applied to a calendar pad. A statement of 
novelty in the following terms was indcjrsed 
on the papers of the application : The 

novelty consists in the combination of the 
arrangement, pattern, colouring, shape of 
the calendar pad as shown in the rei)resenta- 
tions.” Objection was raised to the applica- 
tion on two grounds, viz. : (1 ) that what was 
submitted for registration was not a dt'sigti 
within the meaning of the Acts so fai* as con- 
cerned arrangement colouring, As (2) did 
not possess any substantial novelty of shape* 
or pattern. The application was refused by 
the Assistant Comptroller after a hearing. 
Appets. appealed to the l^atents Appeal 
Tribunal : — Held : that colour must be dis- 
regarded ; “ arrangement ” was not proper 
subject-matter of a design ; the letters 
indicating the names of the months days, 
or the numerals, could not be considered as 
constituting an integral part of the pattern 
claimed ; the only relevant features of the 
pattern were its framework, its <livision into 
blank spaces, As the sub-division of these 
sx^aoes into comi^artments for the reception 
of the numerals ; there was no novelty in 
shape, conligui’atlon, pattern or ornament 
apjilied to any of the pages of the pad ; k> 
in refusing registration, the Assistant Comp- 
troller had exercised on a proper basis the 
discretion given by sect. 49 of the Acts. 
The appeal was dismissed. — He Associated 
COT^UR ItoNTKRS, I/TD.’S APPLICATION (No. 

814,271) (1937), 54 K. 1\ G. 203. 

908f. .] — The registered proprietors of two 

designs commenci'd an action ff>r infringement 
of them. The designs were registered in 
Chiss 15 in respect of theii* applitjation to 
cotton piece goods. The designs consisted 
of stripes in various colours. Defts. denied 
the validity of the designs, alleging anticipa- 
tion A- want of novelty & that in the cotton 
trade Ac in particular in the export trade to 
West Africa such fm*angements of stripes as 
in the registered designs iiad been common- 
place fur many years prior to the registra- 
tion of the designs. They contended that a 
pattern of plain stripes in any arrangement 
could not be proper subject-matter for 
registration— the word “ plain ” referring to 
the weave. Defts.’ designs complained of 
were identical with the registered designs : — 
MeU : the registered designs were designs for 
stripes or checks applied to textile goods, 
either woven or printed, Ac the question of 
plain stripes was outside the question in the 
action ; tne defences of anticipation Ac want 
of novelty failed Ac pltfs. were entitled to 
judgment. Injunctions against infringement 
Ac m inquiry as to damages were ordered. A 
certificate that the validity of the designs 
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came in question was refused. 

Ac Co. V. Velez Ac Oo. (1936), 58 R. F, 0. 403, 

910* Add. Anmtixiion : — Beanes Book 
Co. V. Pomerantz Ac Sqns (1930), 47 B. P, 0. 
485. 

910a* .] — Pltfs. were the owners of a regis- 

tered design for a toy animal of 
dimensions known as Mickey Mouse, Befts, 
had since put on the market another similar 
toy animal known as Squeaky which pltfs. 
alleged was an infringement. A motion by 
defts. to rectify the register by the removal 
of pltfs.’ design was ordered to come on with 
the hearing of the action. Beffcs. pleaded 
in the action that there was prior publication 
Ac filed particulars of objections in which 
publication of pictures As representations in 
two dimensions of tbe same or a similar toy 
was alleged Ac they submitted that the design 
was not in the circumstances a proper 
subject for registration: — Held: (1) the 

registration was valid, Ac (2) there had been 
no infringement. — Dean’s Bag Book Oo,, 
Ltd. V. Pomerantz & Sons & He Bean’s 
Bag Book Co., Ltd. Ac The Patents ^ 
Designs Acts, 1907 to 1928 (1930), 47 
R. P. C. 485. 

914. Add. Annotations' : — Refd. Saunders v. Auto- 
motive S^iares, Ltd., He Registered Design 
No. 747,128 of Albert Saunders (1932), 49 
K. P. C. 450 ; Kestos, Jjtd. v. Kempat, Ltd. 
(1936), 53 B. P. C. 139. 

916. Add. Annotation: — Generally., Refd. Cotts- 
chah^k & Co. V. Velez Ac Co. (193«), 53 R. P. 0. 
403. 

923. Add. Annotations : — Refd. Gottschalck Ac Co. 
V. Velez Ac Co. (1930), 53 B. P. C. 403; 
Kangol (Manufacturing). Ltd. ik Centro ko- 
mi^e (London), Ltd., [1937] H All E. B. 179. 

929. Add. Annotations ;-~Consd. Kestos, Ltd. v, 
Kempat, Ltd. (1935), 53 B. P. C. 139. Refd. 
Saunders v. Automotive Spares, I.itd., Re 
Registered Design No. 747,128 of Albert 
Saunders (1932), 49 B. P. 0. 450. 

932. Add. Annotation : — ^Refd. He Wingate's Re- 
gistered Design No. 768,011 (1934), 52 

R. P. C. 126. 

938. Add. Annotations : — Consd. Dean’s Bag Book 
Co. V. Pomerantz Sc Sons (1930), 47 R, P. C. 
485 ; Saunders v. Automotive Spares, Ltd., 
Re Registered Design No. 747,128 of Albert 
Saunders (1932), 49 R. P. 0. 450. Refd. 
Wells V. Attache Case Manufacturing Co. 
(1931), 49 R. P. C. 113; Marsden Manu- 
facturing Co, V. Vono Co., He Marsden Manu- 
facturing Co., Registered Design No. 744,647 
(1934), 61 II. P. O. 282 ; Kestos, Ltd. v. 
Kempat, Ltd. (1935), 53 R. P. C. 139. 

934a. .] — S. who was the registered pro- 

prietor of a design registered in class 1 in 
respect of its appfleation to a metal ca.p for a 
ball-bearing housing, brought an action for 
infringement of bis copyright in the design 
against A. S., Ltd, Defts. denied infringe- 
ment, Sc alleged that the registration of the 
design was invalid by reason of want ^ of 
novelty Sc subject-matter. Upon the action 
coming on for trial, an adjournment was 
ordered to enable defts. to give notice of 
motion to rectify the renter by expimging 
the design : — Held : at the resumed hearing 
of the action Sc motion, the design was not 
new or original, in that it was only distin- 
guishable, u at all, from well-known prior 
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cozista?uoti6niEi« by mo^oatloxifi of ^ kind | 

which mii^ be , regaitdcd ee ordinAry t^ede 

vArianfcs. It wa» ordered that the register 
be rectided by expunging the design, A? pltf, 
was ordered to pay the ooste. — Saundbbs v. 
Automotive Spares, Me Begistbsred 
Deston No. 747,128 op Albert Saunders 
(1032), 40 B. R 0. 450. 

938* AM, Annoiatwn Consd. Mallards, Ltd. v. 
Gibbons Bros. “ Botary ** Co., Be Registered 
Design No. 742,187 of Mallards Ltd. (1931), 
48 B, P. O. 315. 

939a. .] — Before the registration of a 

design a stranger to the registered owner had 
shown it to a business acquaintance for the 
purpose of securing orders for articles em- 
bodying the design. It was not proved that 
the registered owner was party to the dis- 
closure : — Held : such disclosure was not a 
confidential but a commercial disclosure & ’ 
w^as a prior publication of the design. The 
registration was therefore invalid ife ought 
to be expunged. — K angol (Manufactuiun<3), 
Ltd. V, Oentrokomise (London), Ltd., 
[J937] 3 All B. R. 179 ; 54 K. P. O. 211. 

940a. Incorporation in private trade library.] 

— ^The registered proprietors of a design 
registered in class 13 in respect of printed 
or woven designs on textile piece goods, 
other than checks or stripes, brought an 
action for infringement of the d^ign against 
defts., who moved for rectification of the 
regkter by expunging the design. The 
design was a woven textile design depending 
upon the weave for its appearance ; other 
very similar, if not identical, designs were 
cited as anticipations ; as to one alleged 
anticipation, publication in a private trade 
library of designs was alleged. The design 
was ]^epared by the alleged author sub- 
mitting a sketch & some instructions to a 
weaver : — Held : incorporation in such a 
library, to which numerous persons had 
access, constituted sufficient publication ; 
also, that preparation of the design in the 
manner above mentioned did not constitute 
authorship ; & the design was invalid for 
want of novelty, & also because pltfs. were 
wrongly registered as proprietors. It was 
ordered that the register be rectified by ex- 
punging the design accordingly. — Presslek 
(A.) &> Co., Ltd. r. Gartside & Co. (of 
Manchester), Ltd., & Widd ^ Owen, Ltd,, 
Be Pressler &; Co., Ltd. Begirtered De- 
sign No. 272,672 (1933), 60 B. P. C. 240. 

943a. Appeal from refusal to register — Order 

for registration subject to statement of 
novelty.] — Re Gutta Percha & Rubber 
(London), Ltd. (No. 789,574) Application 
(1935), 52 B. P- 0. 383. 

943b. Representations must be satisfactory to 
Comptroller.] — Be English Electric Co., 
Ltd. (No. 777,313) Appucatjon for Re- 
gistration OF a Design (1933), 50 B. P. 0. 359. 

945, Add, Annotation : — Generally, Refd. Kestos, 
Ltd. V. Kempat, Ltd. (1935), 63 B. P. C. 130. 

948. Add, Annotation : — Consd. Gottschalck & Co. 
V, Velez & Co, (1936), 53 R. P, C. 403. 


948a. Article in aod<^aiioe with 

de$l|^>-:rintfs.» who were the registered 
proprletaiB of a design regist^d in reimect 
of its application to a bust bodice or bust 
support for women’s wear, brought an action 
for infringement of their copyright in the 
design against deft. co. A K, its Managing 
Director. Defts. denied infringement & 
moved to rectify the register by exjpunging 
the design, alleging that the registration was 
invalid by reason of want of novelty or 
originality, on the g^und that the design 
was a mode or principle of construction or 
a mere mechanical device, &; on other grounds. 
Defts. issued a summons asking that *thc 
question of infringement by deft, co., should 
be tried before the question of the liability of 
K., & an order was made for the trial of such 
preliminary issue, together with the motion 
for rectification : — Held : on the trial of the 
preliminary issue & motion, the design was 
valid, but had not been infringed by deft. 
CO. The motion was dismissed with costs, no 
order being made as to the costs of the trial 
of the preliminary question. 

Defts. then moved for judgment under 
It. 8, C., Ord. 40, r. 7, & the action was 
dismissed with costs, other tlian tlie costs of 
the trial of the preliminary question. — 
Kestos, Ltd. v, Kempat, Ltd. & Vivian 
Pitch Kemp, Be Kestos, Ltd. Registered 
Design (No. 725,716) (1935), 63 B. P. C. 
139. 

949a* Director of company — Registration by 

company.] — Pltfs., who were the registered 
proprietors of a design registered in 1928 in 
class 1 in respect of its application to fruit 
peelers, brought an action for infringement 
of their copyright in the design against defts. 
Defts. denied infringement & alleged that the 
author of the design was G., a director of the 
deft, CO,, that the application for registra- 
tion was made in fraud of defts., who first 
became aware of the existence of copyright 
on Apr. 12, 1929. Defts. further alleged 
want of novelty & subject-matter, & that 
pltfs. had not complied with the provisions 
as to marking contained in sect. 54 (1) (b) of 
Patents & Designs Act, 1907 to 1928. Defts. 
moved to rectify the register by expunging 
the design : — Held : the author of the design 
was H., a director of the pltf. co., & that 
therefore the application was not made in 
fraud of defts., & the design had not been 
published in any of the alleged anticipations, 
none of the features of the design were solely 
dictated by the functions which the article 
was called upon to perform, & the design 
was valid & subsisting & had been infringed. 
Pltfs. were granted an injunction 8c an order 
for delivery up, but inasmuch as they had 
failed to comply with the provisions as to 
marking contained in sect. 54 (1) (b) of 
Patents So Designs Acts, 1907 to 1928, & it 
was proved that defts. had no notice of the 
existence of copyright in the design prior to 
Apr, 12, 1929, an inquiry as to damages was 
ordered limited to mfringements after that 
date. Defts. were ordered to pay the costs 


PART IV. sect. 2, SUB-SECT. 2. 

Bv. Discretion to register,] — Held : 
appot. for the registratioii of an 
industrial design has no absolute debt 
to have the same registered. To allow 


the registration is within the discretion 
of the departmental officer chatged 
with dntr of administering the Act, 
but no registration should be lightly 
made. The ezeroise of the discretion 
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to register must always contemplate 
the interests of the public which ought 
not to be unduly restricted in 
of trade. — J ones », Teiohman, [19301 
Kx. C. B. 103 : 3 P. It. B. 487 .— OAN. 
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ol ti^ Qtctton, the ixiotion to rectify the 
register wee dismissed with costs*— M al- 
IJkEDS, tj. Gibboks Bbos. “ Botary ” 
Co*, X/ro»^ Me Kbgxsterhd Design No. 
742,187 OF Maixards, Dtd. (1931), 48 
B. P. 0. 316. 

953a. Two persons producing similar designs— 
Authorship communicated to each other.]— 

If there are two persons each of whom has 
produced a similar design & each has com- 
municated the fact of such authorship to the 
other, neither of them alone is the proprietor 
of a new or original design, & neither of them 
can validly register it. 

On Dec. 6, 1933, resp. obtained registration 
of a design No. 788,451 in Class 3 in i^espect 
of a frame for a tennis or other racquet. 
On Jtme 15, 1934, appct. moved to rectify 
the register of desi^s by striking out resp.’s 
name as the proprietor of the design & by 
substituting therefor the name of appct., or 
by expunging the design from the register. 
Appct. alleged either that resp. had obtained 
the registration in fraud of appct. ’s rights or 
that the design was improperly registered 
since it was not a new or original design not 
previously published in the United Kingdom : 
— Held : appct. had failed to establish a 
charge of fi‘aud, but the design had in 
fact been published prior to the date of 
application for registration & that the 
register must be recthied by expunging the 
i*egistration. No order was made as to costs 
except that each party was ordered to pay an 
equal share of the costs of the Comptroller- 
General who was a resp. to the motion. — Re 
Vredbnburg’s Kbgistered Design No. 
788,451, Re. Patents &. Designs Acts, 1907- 
1932 (1934), 52 R. P. C. 7. 

958a. Effect of failure to mark — On inquiry as to 
damages in action for infringement.] — Mal- 
lards, Ltd. V, Gibbons Bros. “ Rotary ” 
Co., I/TD., Re Registered Design No. 
742,187 op Mallards, Ltd., No. 949a, ante, 

970. Add. Annotation: — As to (2) Refd. Saunders 
V. Automotive Spares, Ltd., Re Registered 
Design No. 747,128 of Albert Saunders 
(1932), 49 R. P. C. 450. 

970a. .] — Registration in class 3 was obtained 

for a design in respect of its application to a 
golf ball. The representation of the design 


on the register consisted of a freeband 
drawing comprising two views of the design 
from different aspects. Golf balls made dt 
sold by pltf. CO. were not in fact made in 
strict accordance with the design, although 
sold in wrappings marked with the registrar 
tion number thereof. The managing director 
of deft. CO. was in fact the author of pltf.’s 
registered design, which he had assigned to 
them while in their employ. The alleged 
infringing balls were substantially identical 
with the Maxfli balls made & sold by pltfs. 
Defts. alleged (inter alia) that pltf.’s design 
was only new or original in certain features 
having regard to certain prior users & prior 
publications : — Held : obvious or fraudulent 
imitation of the design had not been estab- 
lished. The action was dismissed with costs, 
A certificate that the particulars of objections, 
subject to an exception, were reasonable was 
granted & a certificate that the validity of 
the registered design had been put in issue 
was granted. — Dunlop Rubber Co., Ltd. 
V. Golf Ball Developments, Ltd. (1931), 
75 Sol. Jo. 173 ; 48 R. P. C. 268. 

976. Add. Annotatiom : — Consd. Dean’s Rag Book 
Co. V. Pomerantz & Sons (1930). 47 R. P. C. 
485 ; Re Margolin’s I legist ereni Design, [1936] 
3A11E. B.347. 

978. Add. Annotation : — Consd. Dean’s Rag Book 
Co. V. Pomerantz & Sons (1930), 47 R. P. C. 
485. 

996. Add. Annoiaiion : — Retd. Kestos, Ltd. v. 
Kempat, Ltd. (1935), 53 R. P. C. 139. 

997. Add. Annotation: — lo (1) Refd. Ootts- 
chalck <fe Co. r. Velez &; <.5o. (1936), 63 R. \\ C. 
403. 

1002a. Cancellation — What must be proved.] — 

In proceedings under sect. 58 (1) of the Acts 
the only question to be determined under 
(a) is whether there has been prior publication 
of the design or not, & the question whether 
the design is new or original does not arise. — 
Re Badnall’s Registered Design (No. 
778,735) (1934), 51 B. P. C. 164. 

1005. Adit. A nnotaiioH Refd. Rc Margolin’s 
llegisUuvd Design, [1JK16J 3 All U. 11. 347. 

1013a. .] — Re Glen (.John) & Sons, Designs 

Nos. 308,957, 309,210, 308,956, 308,9.52, 
308,955, 308,951, 309,241 k. 308,953 (1932), 
50 R. P. O. 41 . 


Part V. — Trade Names and Passing Off. 


1019. Add. Annoicutions : — As to (1) Apld. Stone 
J. B. & Co. V. Steelace Manufacturing Co. 
(1929), 46 R. P. C. 192. Generally, Refd. 


Champagne Ileidsieck et Cie Monopole 
Sociote Anonvme v. Buxton (1929), 46 
T. L. R. 36. 


PART V. SECT. 1. 

sw. Territorial extent of rigJU^Effect 
of prior tise locally — Line of motw 
omni&uaes.]— 'The acuon was to restrain 
defts. from using a certain trade name 
In connection wth motor passenger 
transportation business in Alberta ; 

£ ltf. claiming, as first user In the 
srrltory, an exclusive right to the 
name In that business to that territory ; 
—Held : the Judgment of the Appellate 
Dlv., which dfemlssed the ystlon, 
shoiud be affirmed, on the ground that, 
in view of the existing prior extensive 


use of the name by a certain oo. & Its 
afiUiated corporations in the tourist 
transportation business in other terri- 
tories, the use by pltf. of that name in a 
like business was not proper, being a 
use that would mislead the tourist 
public, & therefore pltf. had not eho^ 
a right to the use entitling It to claim 
the protection of a ct. of equity. — 
Bbkwstbb Tbansport Co., I»Tr). v. 
Rocky MouirrAiN Tou^ & 

POUT Co., Ltd.. [1931) S. C. ^36 ; 
[19311 I>* R ^1^5 [1930] 1 

W. W. R. 849 ; 3 D. L. R. 114 ; 24 
Alta. L. R. 486.-~CAN. 
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sx. .] — Ownership of a 

trade name is not confined to any par- 
ticular territory or country ; & a 

person who invokes the equitable 
Jurisdiction of the ct. to restrain the 
use of a trade name similar to that 
which ho has adopted must come Into 
ct. with clean hands. Pltf. opened a 
retail meat store in E. under the name 
** Sterling Meat Market ** knowing that 
the name “ Sterling Market ” had been 
used for some time by stores to the 
same kind of business to V. About 
two months later deft, co., which had 
puroha^d said V. stores to good faith. 
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i(m. Add. iC?«a<io».-— 29 E. P. 0. 879. 

Add. Anmidtion : — Coiuiil, Jay’s, Ltd* v. 
Jacobi (1938), 49 T. L* B. 289. 

1031. Add. Annoiaiion Jay’s, litd. v. 

Jacobi (1933), 49 T. L, B. 239. 

1033a. — .]— Pltfs., the corpn. of the Hall 

of Arts & Sciences, a body incorporated 
by Boyal Charter, owned a hall, the Boyal 
Albert commonly Ijcnown as the Albert 
Hall, which they let for entertainments 
including orchestral performances. There 
was no orchestra employed by pltfs. Defts., 
Albert Edward Hall, carried on a business 
imder the name the “ Albert Hall Orchestra,” 
which name he had registered imder the 
provisions of the Business Names Act, 1916 
(c. 68). Pltfs. alleged that the acts of deft, 
were calculated to induce the public to believe 
that his orcliestra was connected with the 
Albert Ilall & that thereby pltfs.’ reputation 
would be injured & they would suffer dam- 
age. Deft, denied the various allegations 
made by pltfs. Sc alleged that he was known 
by the name Albert HaU & that he was en- 
titled to use that name in connection with 
his business. Pltfs. sought an injunction to 
restrain deft, from using for the purposes of 
his business the name of the ” Albert Hall 
Orchestra ” or any other similar name in 
such manner as to be calculated to lead the 
public to believe that deft.’s orchestra was 
in any way connected with the Albert Hall ; — 
Held : pltfs.* & deft.’s businesses were dis- 
tinct Sc deft.’s business would not conflict 
with that of pltfs. ; there was no evidence of 
aotual or immediate future risk of damage to 
pltfs.* reputation t deft, had not acted 
fraudulently; Sc in any event, in order to 
comply with the provisions of the Business 
Names Act, 1916 (c. 68), s. 18 (1) (a), deft, 
was bound to put his real name on lit^ature 
relating to business canied on under his 
restored business name Sc on an xmder- 
taking being ^ven by deft, to comply with 
the said provisions the action be dismissed 
with costs.- — ^Halls op Arts and Sciences 
OoBPN, V. Hall (1934), 60 T. L. B. 618; 
51 R. P. 0. 398. 

1038b. .] Pltfs., who were bacon-curers carry- 

ing on business solely in English bacon, were 
proprietors of a registered trade mark 
consisting of the word “ Harris,” limited to 
bacon, hams, lard, Sc brawn. Sc each of their 
sides of bacon was stamped ” Harris.” 
Deft. Harris had a number of retail shops 
dealing {inter alia) in bacon, which was solely 
Danish bacon Sc was always described as 
” Harris’s pressure-cured Danish bacon,” the 
sides being stamped with the words “ Harris ” 
Sc ” Danish.” In an action for passing-off 


Sc ioT iiiftmgement of the i^gisteved trade 
mark the tdal judge held that aa there was 
no evidence of any confusion between pltfs*’ 
Sc dejN).’8 goods, Sc as deft, was using his own 
name bom fide Sc there was no reSl risk of 
confusion, Sc as deft, was therefore protected 
by Trade Marks Act, 1905 (c. 16), s. 44, both 
claims of pltfs. failed* An appeal by pltfs. 
was dismissed on the agreed terioB of deft’s 
giving an undertaking not to use the name 
” Harris ” in connection with bacon sold by 
him. — ^Harris (0. Sc T.) (Oalne), Ltd. v, 
Harris (1934), 60 T. L. B. 338 ; 61 B. P. 0. 
264, 0. A. 

1033c. Name acquired by reputation.] — ^A person 
who has bona fide. Sc without any intention 
to deceive, adopted a name for business pur- 
poses Sc acquired it by reputation over a 
considerable period is entitled to trade under 
that name, Sc cannot be restrained from so 
doing, even though the similarity of the 
name to that of another Arm engaged in 
business in the same trade may occasionally 
lead to confusion. 

Deft. J., who had adopted Sc been known 
for some years while managing a ladies’ 
costumiers business in Brighton as “ Miss 
Jay,” commenced a partnership business in 
the same trade under the name ” Jays ” in 
Hove. Pltfs., Jay’s, Ltd., an old-estab- 
lished firm of costumiers in Regent Street, 
London, sought to restrain defts. from using 
the name ” Jays,” or any other name calcu- 
lated to suggest that the business was that 
of pltfs. or a branch thereof, or that the 
goods sold by defts. were supplied by pltfs. ; 
— Held : on the evidence there was no 
passing-off proved, as the first deft, had 
acquired the name ” Jay ” by reputation Sc 
was entitled to trade imder it, the names were 
not the same, pltfs. being a limited co. with 
an apostrophe before the letter ” s ” in their 
name, Sc the businesses being of a different 
class there was no risk of any confusion 
between them. The action, therefore, failed. 
— Jay’s, Ltd. v. Jacobi, [1933] Oh. 411 ; 102 
L. J. Oh. 130 ; 149 L. T. 90 ; 49 T. L. E. 
239 ; 77 Sol. Jo. 176 ; 60 R. P. 0. 132. 

1084. Add. Annotation: — Consd. Jay’s, Ltd. v. 
Jacobi (1933), 49 T. L. R. 239. 

1041. Add. Citation : — subsequent proceedings, sub 
nom. Jabobb Oo., Ltd. v. Jaeger (1929), 46 
R. P. 0. 836, 0. A. 

1041a. .] — An English co., the Sturtevant 

Engineering Co., Ltd. (herein referred to as 
pltf. co.), had for a number of years carried 
on business in England os manufacturers of 
Sc dealers in general engineering machinery. 
An American co., the Sturtevant Mill Co., 
carried on a similar business in America ^ 


opened xneat stores in E., one of which 
was near pltf. *8, & conducted them 
under deft.^8 corporate name, ** Bterl- 
Ing Food Mai^ets, Ltd." Held ; 
although the similarity of the names 
was such as to cause some confusion, 
for a time at least, in the public mind, 
pltf. had not made out a case entitling 
him to an iniunotion restraining deft, 
from carrying on Its hustness under 
its own name in E. ; Sc pltf. had not 
been guilty of such fraud in the appro- 
priation of a trade name as would 
justify an Iniunctlon against him at 
the suit of deft.-~SHUTT i>. 


PART V. SECT. 2. SUBJECT. 1. 

sz. When right arieea .} — ^The right of 
a person to a distinct name in respect 
of his business arises immediately on 
the user of that name. — Hobmcb 
Abdbshar Eandawala V. Ardbsrar 
OOWASHJI Dustoob (1934), I. L. R. 61 
C3alo. 671,— IND. 

PART V. SECT, 2, SUB-SECT. 2. 

sg. Effect of Unfair OwnpeHtion AH.) 
— Held : <1) Unfair Competition Act, 
$. 9, does not restrict an individual or 
a group of individuals to the use, as a 
trade name, of his or their personal 
names or surnames alone, thereby 
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debarring him or them from adding 
any word or words thereto Indicating 
a body corporate or a partnership; 
(2) no man can be deprived of the right 
of using his name nonestly in con 
nection with his business; (3) any 
individual or group of individuals may 
use his or thdr names or sumamos in 


connection with his <Jt their businesi^ 
provided such business be oommenoed 
& carried on for his or their own direct 


benefit, In good faith Sc without any 
Intention to deceive. Given these 
three oonditloiis, confusion is ^ 
matetjoi.-— Jr. v. BotmiUAe Fas, 

V. Boupmas Fbebbb, Ltd., 

Ex. O. R. 88 ; A p. h. k. 388.— OAK* 
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was til© sole owner of certain patents which 
WOT© protected in both America Sc England, 
The American co. desired to introduce their 
patented machinery into England, & for that 
purpose entered into an agreement with pltf . 
CO. whereby the latter was granted full 
licences to have the sole use of the American 
oo.’s inventions in Europe. Under this 
agreement pltf. co, for 22 years manufactured 
Sc dealt with machinery which would other- 
wise have been protected in favour of the 
American co. When the agreement was 
determined in 1933, the patents had expired Sc 
pltf. CO. continued to manufacture the 
machinery. Pltf. co. had acquired a con- 
siderable goodwill in England, Sc in England 
the name of Sturtevant as used in the trade 
was always applied to pltf. co. In 1935 a 
CO. was incorporated in England with the 
name Sturtevant Mill (^o. of U.S.A., Ltd., 
which had wide powers to deal in machinery 
of all kinds. The American co. held virtually 
all the sliares in this new co. Pltf. co. 
brought an action against this now co. asking 
for an injunction restraining the new co. 
from using its registered name or any other 
name in which the word Sturtevant formed 
part. It was found as a fact that the use of 
the word Sturtevant by deft. co. would lead 
to confusion which would result in dama»ge 
to pltf. co. Deft. co. contended {inter alia) 
(i) that in tbo circumstances of the case there i 
was an equity which disentitled the English 
CO. to the relief it was seeking, (ii) that iis 
deft. co. was controlled by the American co. 
which had acquired a goodwill in Altii erica 
in the name of Sturtevant, pltf. co. was not 
entitled to protection, & (iii) that on the 
principle that any person is cintitled to trade 
under his own name, deft, co., being con- 
trolled by the American co., was entitled to 
use the name Sturtevant : — Held : (1) as any 
benefit which pltf. co. had obtained fi‘om its 
connection with the American co. was the 
result of a voluntary agreement between the 
two cos., there was no equity which dis- 
entitled pltf, co. to reUef ; (2) the goodwill 
of the American co. was for the purposes of 
this action restricted to America 
be treated as part of the goodwill of deft, 
CO. Sc pltf. co. was entitled to protection for 
its goodwill ; (3) the principle that any person 


may trade in his own real name did not, i 
circumstances of this case, entitle deft , co. to 
use the name Sturtevant, — 

ENorNBiEKiNa Oo., Ln>. t?. 

Mill Oo. ov U.S.A., Ltd., [1936] 3 All E, B, 
137 ; 80 Sol. Jo. 953 ; 63 R. P. 0. 430, 

1054a. In a small case of 

default due to ignorance the judge granted 
relief without requiring service of notice on 
debtors, or advertisement in any newspaper, 
— Be Oxley (1932), 77 Sol. Jo. 11. 

1055a. Registration as mUitary omeer— No 

claim to title.] — Qu. : whether registration as 
a military officer by a person who has no 
claim to that title is an offence under the 
llegistration of Business Names Act, 1916 
(c. 68 ).-— K. V, Wright (1931), 23 Cr. App. 
Rep. 128, 0. 0. A. 

1078. Add. Annotation : — ^Refd. Re Nicholson & 
Sons, Ltd., Application, Be Bass, Ratcliff Sc 
Grctton’s Trade Mark, [1931] 2 Oh. 1. 

1090. Add. Annotations :-^Consd.' Edison Storage 
Battery Co. v. Britannia Batteries, Ltd. 
(1931), 48 R. P. O. 350. Refd. Mathieson v. 
Pitman (Sir Isaac) Sc Sons, Ltd. (1930), 47 
R. P. C. 541 ; Clock, Ltd. v. Clock House 
Hotel, Ltd. (1935), 62 R. P. 0. 386. 

1001. Add. Annotation : — Refd. General Electric 
Co. V. Pryce*s Stores, British Thomson- 
Houston Co. V. Pryce’s Stores (1933), 60 
I R. P. 

1098. Add. Annotations: — Consd. Reddaway Sc 
Co. V. Hartley (1931). 47 T. L. R. 226. 
Refd. Mathieson v. Pitmas (Sir Isaac) & 
Sons, Ltd. (1930), 47 R. P. 0. 541 ; Lyons 
& Co. V. Lyons (1931), 49 R. P. C. 188 ; Be 
Hammermill Paper Co.’s Opposition, Be 
Pirie & Sons, Ltd, (1932), 146 L. T. 493. 

^099a. .] — ^Pltfs. had manufactured Sc 

sold since 1926 fencing under the name 
“ Chequerboard,” Sc in 1930 they com- 
menced an action against defts. alleging that 
they had passed off fencing not of their 
manufacture as their “ Cbequerboard ’* 
fencing. At the trial of the action two 
managers of magazines, the manager of an 
exhibition Sc an architect’s assistant were 
called as witnesses to prove that the mark 
was distinctive of pltfs.’ goods. Defts. had 
displayed on their premises, as a background 


PART V. SECT. 2, SUB-SECT. 3. 

1046 i. What constittUes defOiult — 
Ifuiioeuraie deacriptian of Imsiness.l 
An ArakctnoBe carried on a money- 
lendlnfiT busineea in bis own name untu 
Wb death. His widow continued the 
biiBineBB aa sole proprietrese. to the 
of her huBband, addjbog to that name 
the wordB “ & Co.»^ho 
to reaps, on a mtge., whljdi w^ 
taken in her business name. Sim t^n 
roKtetered the business under Burma 
Registeatlon of Business Names Act, 
but erroneously enter^ 
as her children as 

sued reaps, in the a^^tue of the businesH. 
for zntffe* debt 

of the Act applied without oaalficatlon 
in tHiB oaf£, Sc that her particulars 
being Inaoourate, there was 
registration under the Act, ^ her suit 
SB?d^d?p wot. 6 (1) of the Ac^^ 
Mauno Tha Nyo u. Na Un Ma Pbu 
(1929), 1. L. B. 7 Ban. 296.— IND. ^ 

iniiu 11 -■ — ^ ....,]«<-~3V1 *Baoh* 

LAN < J, J.* 6c F.) Fetltionors, [1929] S. C. 
(Ot. of Seas.) 867.— SCOT. 

1062 HI. .1---SM1TH u* Finch# 


(1906), 12 B. O. B. 186; 3 W. L. K. 
476.— CAN. 

sz. Separate business commenced after 
registration — No notification that re- 
gistered business no longer sole business 
— Effect on right of action.]’— A person 
who has registered hln^lf under 
Be^tration of Business Names Ordi- 
nance, 1918. of Ceylon, as carrying on 
in a business name a speclflod bu^ess, 
& as having no other business, is not 
precluded by sect. 9 of the Ordinaime 
from suing upon a contract made by 
him inject of a different & entirely 
separate business which he hw oom- 
meuoed in hte own name ^ter the 
rogifitration, although he has not 
notified, as roqiuired by sect. 7, that 
there has been a chaise lu the ro- 
Bisterod particulars in that the 
blistered bualnws is no Ifugor his 
sole bU8inesa.-~DAyiP v. Dk 
I instil A C. 108 ; 103 Jj. J. P. » 
^60 L. T: 228 ; 6(5 T. L. K. 165, P, C.- 
CBYLON. 

PART V. SECT. 4, SUB-SECT. 1.— A. 

id. Vse of famUg name— Secondary 
meanino aovaired.}—A family name 
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attached to goods becomes so dis- 
tinctive of the goods Sc of the manu- 
facturer so ofc to acduire a secondary 
meaning when the goods come to be 
known in the market by the intimate 
attachment to the goods of the family 
name as the goods of a partlciUar manu- 
facturer.— Polioansky Bkos., Ltd. v. 
POLIOANSKY, [19351 App. D. 89.— 
S. AF. 

PART V. SECT. 4, SUB-SECT. 1.— C. 

1087 viii. .h-Beld: the evidence 

having established that;* pyrox »* had 
become by use tbo only common & 
convenient name for the substanoe to 
which it wtw applied, the word was 
descarlptive of the character of articles 
made of that substance Sc was no longer 
dlvstlnotive of pltf.*s goods. There- 
fore the action failed, the first mark 
must be expunged from the register &, 
unless pltf. filed a disclaimer of any 
protectmn for the word “ pyrex »» the 
second mark also should be removed. — 
JAM3SS A. JOBLINO Sc OO., LTD. V, 
James MoEwan Sc Co. P^., Lm# 
[1933^V. L. B, 168 ; Argus L. B. 183. 
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of the display in their shop, panels of fencing 
which were not of pltfe.* manufacture, & 
pltfs. alleged that defts. had attempted to 
sell & in fact sold these panels in response to 
orders for Chequerboard fencing ; — Held : 
the mark was primd feteie descriptive, & the 
evidence adduced was not of members of the 
public but of people in a special position to 
know of the origin of the goods, & was not 
sufficient to prove that the mark was distinc- 
tive of pltfs.* goods ; & in any event there 
was not sufficient evidence to establish any 
passing off by defts. The action was dis- 
missed with costs. — ^T. & 0. Absooiatbd 
Industries, Ltd. v. Victoria Wagon 
Works, Ltd. (1930), 48 R. P. C. 148. 

1100a. Leohat Camel Hair Belting ** — For 
‘‘ Camel Hair Belting.»»l— P. R. Co., Ltd., 
the proprietors of a trade mark, consisting of 
the words “ Camel Hair *’ registered in 
July, 1908, in class 36 in respect of Belting, 
commenced an action to restrain deft, from 
passing off goods not pltfs.* manufacture as 
being pltfs.’ goods. Pltfs. alleged that deft, 
had fraudulently passed off & was threaten- 
ing & intending to pass off belts & belting 
not of pltfs.* manufacture or merchandise 
as & for pltfs.* belts or belting by using upon, 
or in connection therewith, the words 
“ Camel ** or Camel Hair ** ; they claimed 
a further injunction to restrain deft, from 
advertising or offering for sale beltings under 
the description ** licchat’s Camel Hair Belt- 
ing ** or under any other name in infringe- 
ment of their trade name or trade mark in i 
breach of an undertaking given by deft, in ' 
1926. Deft, admitted that the designation 
‘ Camel Hair ’* used alone & without other • 
distinguishing matter denoted both to the 
trade to users of belting that such belts or 
belting were the product of pltfs. Deft, 
alleged that he had not used upon or in 
connection with belts or belting not being 
of pltfs.* manufacture or merchandise the 
words “ Camel ** or Camel Hair ** aJeme, 
but only with additional matter sufficient 
clearly to distinguish such belting from the 
belting of pltfs. Deft, admitted giving the 
undertaking on which the claim to the 
second injunction was founded, but denied 
that he was bound thereby, alleging that he 
was induced to give the same by certain 
untrue representations of pltfs. Deft, sold 
their goods as Ijechat’s Camel Hair Belting, 
the goods being manufactured by a Belgian 
firm of manufacturers of beltings known as 
“ Btablissements J. Laroche Lechat Soci6t4 
Anonyme *’ : — Held : pltfs. had failed to 
prove their allegation that deft, had passed 
off or attempted to pass off belts or belting 
not made by the pltfs. as & for pltfs.’ goods ; 
deft, had so used prefix “ Lecliat ** & “ J. 
Lechat’s ” as sufficiently to distinguish their 


belting from that of pltfs. ; So pltfs. had not 
mode out their alleged breach of the under- 
taking of Dec. 3, 1926. The action was 
dismissed with costs. — ^R eddaway (F.) Sc 
Co., Ltd. v. Hartley (1930), 48 B. P. C. 
10, 0. A. 

1100b. .] — Pltfs., who were held in 

Beddaway v. Banhamt No. 1098, to be en- 
titled to on injunction restraining the use 
of the words “ camel hair ** in connection 
with belting, not manufactured by pltfs., 
without clearly distinguishing such belting 
from pltfs.* belting, brought a passing-off 
action against deft, for selling camel hair 
belting, made by a Belgian co., under the 
description “ Lechat *s camel hair belting ** ; 
— Held : on the evidence, the prefix 
“ Lechat ” was insufficient to distinguish the 
belting sold by the deft, from pltfs.* belting, 
& pltfs. were entitled to an injunction to 
prevent passing-off. — Beddaway (F.) & 

Co., Ltd. v. Hartley (1931), 47 T. L. R. 
226 ; 48 R. P. C. 283, 0. A. 

1101. Add. Annotation : — As to (3) Refd. Colew 
(.1. H.) Proprietai*y, Ltd, v. Need, [1934] 

A. C. 82, P. C. 

1103. Add. Annotation : — Reid. Stone J. B. & Co. 
V. Steelace Manufacturing Co. (1929), 46 
R. P, 0. 406. 

1105. Add. Annotaiions : — Refd. Re Liverpool 
Electric Cable Co.’s Applications (1928), 46 

B. P. C. 99 ; Be Coats, Ltd.’s Application, 
[1936] 2 All E. R. 975. 

1106. Add. Annotation : — Refd. Stone J. B. & Co. 
V. Steelace Manufacturing Co. (1929), 46 
R. P. C. 406. 

1109a. .]-~In 1926, letters patent No. 273,392 

were granted to pltfs. in respect of “ improve- 
ments in Sc relating to adjustable electric 
condensers Sc other adjustable electric ap- 
paratus.” Deft, sold condenser dials, not 
manufactured or licensed by pltfs., bearing 
upon them the words “ manufactured under 
Ormond Patent No. 273,392.” Pltfs. com- 
menced an action to restrain deft, from using 
these words upon any goods not manu- 
factured or licensed by pltfs. & from passing 
off as goods manufactured or licensed by 
pltfs. any goods not so manufactured or 
licensed by pltfs. A claim to restrain deft, 
from infringing the patent was abandoned 
before the trial ; — Held : assuming that; the 
words complained of meant that deft, had 
been licensed by pltfs. So were untrue, there 
was no evidence that pltfs. were either 
» making or selling goods of the kind in ques- 
tion, £ pltfs. had not proved any damage 
Sc hod not established any cause of action. 
The a;Ction was dismissed with costs, — 
Ormond Engineering Oo., Ltd. v, Knopf 
(1932), 49 R. P. 0. 634. 


part V. sect, 4, sub-sect. 1.-— e. 

1110 i. Whether use by other person 
restrained — Expiration of patent ,] — 
Where a person has invented & 

S atented a new suhstanoe Sc ^ren to 
; a new name. Sc during the con- 
tinuance of the patent has alone made 
Sc sold the substance by that name, 
there being in question no registered 
trade mark of the same name during 
the life of the patent, he would not 
be entitled to the exclusive use of 
that name after the expiration of the 


patent, the name beii^ descriptive of 
the substance Itself. In such oases it 
Is a question of fact whether or not 
the name is descriptive of the article 
itself.— Lysol (Canada), Ltd. v. Som- 
DOL Chemical, Ltd., [1933] Ex. C. K. 
21.— CAN. 


PART V. SECT. 5, SUB-SECT. 1. 

sp. Law in India .] — ^In India there 
is no statute which ^ves to owners of 
trade meurks a statutory title like that 
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obtained in England. In such oases 
the rules of English common law as to 
** passing off ** actions are generally 
followed, & the rights Sc liabilities of 
tho parties are decided according to the 
principles of the Englisb common law. 
— Anglo-Indian Drug Sc Chemical 
Co, V. SwASTiK On. Milia. Ltd. (i9.u), 
Ja L. R. 59 Bom. .173,— IN0. 

sr. .] — There being no statutory 

law in India on the subject of trtmo 
marks, oases have to bo decided 
Ing to rules of justioo, equity. Sc good 



Vol, SiUL--Trade Marks^ ^ 

112(la. --- - Misleading trade circular by successor 
to bttstoessJ^Pltfs. dt defts. carried on busi* 
ness of a similar description. On the expira- 
tion of the term in a lease of certain works 
w pltis.r where they had carried on their 
busmess^ defts. » fifteen months afterwards, 
had procured a lease of the same works, 
with the exception of certain mines of clay. 
Defts. issued a circular & card tending to lead 
the public to suppose that defts. had suc- 
ceeded to the business of pltfs., & were working 
the same material as pltfs. had formerly 
used : — Held : although the words of the 
circular & card might be literally true, yet, 
if they tended to mislead the public, the 
ct. would restrain them from further cir- 
culating or issuing such or any similar 
circular or card. — Harper v. Pearson (1860), 
3 L. T. 547. 

1120b. Representation as to edition prescribed 

for examination.] — Pltfs. were the publishers 
of, & owners of the copyright in, a book 
entitled “ Hazlitt’s Selected Essays,” edited 
by George Sampson, which included thirteen 
essays & notes on the essays. In 1927 
1928 the book was prescribed by the London 
University as one on which candidates for 
matriculation would be examined. One of 
defts. published & sold the other defts. 
sold a book entitled ” Hazlitt’s Selected 
Essays, Edition Hollingworth,” containing 
twenty of such essays, including the thirteen 
selected by Sampson. Pltfs. commenced an 
action against defts., alleging that defts. had 
passed off the HoUingworth edition as & for 
the Sampson edition of pltfs. by representing 
that the HoUingworth edition was that 
prescribed for the London Matriculation 
Examination, also aUeging infringement of 
copyright in their selection of essays : — 
Held : if the fact were that a purchaser had 
been misled into thinking that defts.’ book 
had been prescribed for a certain examination, 
that was simply a representation as to 

S uality & would give pltfs. no right of action, 
biere nad been no passing off of defts.* book 
as pltfs.* & there was no infringement of 
copyright. — Cambridge UNivEiiSiTV Press 
V, University Tutoriax Press (1928), 45 
K. P. C. 336. 

1120c. Goods sent In reply to order by 

plaintiff.]— Pltfs., who had for some time 
used the device of a swan with the word 
“ white ” on labels on porcelain enamelled 
baths of their manufacture, applied on two 
occasions to register the device, fii*st in class 1 
in relation to enamel, secondly in class 13 
in relation to baths Sc the like. Both 
applications were refused. On .1 26, 1926, 

the B. W. Assocn. registered under sect. 62, 
in respect of a standardised brass tap approved 
by the Ministry of Health, the device of a 
swan with the letter B. W. A. The attention 
of pltfs. was drawn to the sale by de^. of 
one of these standardised taps m Feb.; 
& later, npon ordering “ i -in. brass globe 
cocks Ministry of Health pa^m syran, 

S ltfs. received a like tap from dwts. Pltfs. 
iiereupon brought this action to restrain 


NaiBM and OesiffiuL CMes USOa-rllS^ 

defts. from paasiag off, & at the same time 
moved to rectify the register by removing 
therefrom the B. W. Assocn.’s standardisa- 
tion mark : — Held : pltf.’s device of a swan 
was known to the trade as indicating, not 
taps, but porcelain baths of pltfs.* manu- 
facture or merchandise enamelled with a 
particular characteristic enamel ; the presence 
on the register of reaps.* st^dardisation 
make, Sc the use of it upon brass taps made to 
the Ministry of Health specification was not 
calculated to deceive the trade into believing 
that such taps were merchandise or manu- 
facture of pltfs. ; the sending of one of such 
taps by defts. in response to pltfs.’ order was 
a reasonable response to that order : pltfs. had 
proved neither that the device of a swan 
indicated their taps to the trade, nor passing 
off by defts. ; Sc both the action & the motion 
failed. — Wilson’s Sc Mathieson’s, Ltd. v. 
Mbynbll Sc Sons, Ltd., Be Wilson’s Sc 
Mathieson’s Ltd.’s Application (1929), 
46 B. P. C. 80. 

1137. Add. Annotation : — ^Refd. Crystalate Gramo- 
phone Record Manufacturing Co. v, British 
CrystaUte Co. (1934), 61 R. P. C. 315. 

1187 a. .] — ^Pltf. CO. was incor- 

porated in Great Britain in 1909, for the 
purpose of carrying on a business, by means 
of manifold shops, for the sale of a large 
variety of articles at a price not over 6d. each. 
Deft. CO. was incorporated on June 17, 1929, 
Sc was the buying agency of another oo. 
which was incorporated in Australia under 
the name of Woolworths, Ltd., for the sale 
of a large variety of articles of a similar class 
to pltf. co.’s goods, but mainly at a higher 
price. There was no one with the name of 
Woolworth connected with deft. co. or its 
parent co. in Australia. The memorandum 
of deft. CO. was framed so as to include the 

E ower to carry on retail business. Pltf. co. 

rought an action against deft. co. claiming 
an injunction restraining deft. co. from 
trading under its present title Sc from using 
the term “ Woolworth ” as part of its titie 
or xrom using any other title calculated to 
deceive the public or to lead the public to 
believe that deft. co. was in any way con- 
nected with the pltf. CO. : — Held : the 
evidence had not shown that there had been 
up to the time of the action any real con- 
fusion ; but by the name “ Woolworths ” 
pltf. co. was understood to be meant, not 
only among the general public, but also 
among traders & manufacturers ; the name 
Woolworths (Australasia), Ltd., must suggest 
some connection with pltf. co. ; deft, co.’s 
name so nearly resembled the name of pltf. 
CO. as to be calculated to deceive ; the area 
of the trading operations of the two cos. was 
so much the same in many ways that there 
was serious risk of confusion. — Woolworth 
(F. W.) Sc Co., Ltd. v, Woolworths 
(Australia), Ltd. (1930), 47 B. P, 0. 337. 

1187b. — •] — ^Pltf. had for nine years 

had a circus at Olympia in London during 
the winter, lasting each year for a period of 
about five weeks, which had each year been 


conscienoe. English law on the subject 
may be applied, not because it is 
applicable as such in India, but in so 
' - ' ■ ot justice, .. 

Oonditions (1934), 1. 


hov^ver, neoes 
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1128 i. Use of trade name of 

plaintiff.] — Gkbsnawat v. MoIntosh. - 
[1930j 2 D. L. H. 65C.— CAt9. 
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Caste 

largely by a» reipy 

large number of |>ebble« bad a ^op 

in Londoii fco* anlmafe birds ^ in the past 
winter bad had a sideahpw of animals during 
the oircns which pltf, was bolding at Olympia. 
In 1926 he started a trav^lhig Zoo, 
fihoi^y before the action he added a circus 
S& advertised it as ** CliMman’s London 
Olympia Zoo & Oircus.*^ Pltf. commenced 
an action against deft, for an injunction to 
resfarain him from using the words “ London 
Ol 5 rmpia *’ as descriptive of or in connection 
with Zoo-Oirous or other circus or entertain- 
ment dc gave notice of motion for an inter- 
locutory injunction : — Meld : the words 

“ London Olympia Oirctis*’* had come to 
mean pltf.*s circus. An interlocutory in- 
junction was granted restraining deft, from 
using the words ** London Olympia ** in 
conjunction with one another as descriptive 
of or in connection with a Circus or Zoo- 
Circus. — ^M ills V. Chapman (1930), 47 

B. P, C. 116. 

1145a. After revocation of licence.] — In 

1910 pltf. CO., which was carrying on in New 
York the business of manufacturers of 
numbering machines, entered into an agree- 
ment with deft, that deft, should act as agent 
for pltfs. in this country for the sale of such 
machines, but the relationship was not of 
agency in the strict sense, for deft, purchased 
the machines from pltf. co., & paid for them 
on terms arranged. From the commence- 
ment of the agreement deft, carried on busi- 
ness in such machines under the same name 
as pltfs. & the machines bore the name of I 
pltf. CO. In 1933 pltf. CO. terminated the • 
agreement, but deft, continued to carry on 
business under that name & claimed the right 
to do so. Pltf. co. brought an action to 
restrain deft, from using that name & for 
breach of contract, alleging that it was a term 
of the agreement that deft, should not deal 
in such printing apparatus or be interested 
in the business of any competitor of pltf. 
co. Deft, contended that the name meant 
his business & that pltf, co. carried on no • 
business in this country & he relied on the 
fact that from 1917 onwards he had been 
& still was registered under Begistration of 
Business Names Act, 1916 (c. 58), under the 
said name : — Meld : pltf. co. had acquired a 
sufficient reputation in this country for its 
machines to entitle it to protect the use of 
its name here ; deft, merely held a revocable 
licence to use the name which was revoked 
on the termination of the agency agreement ; 
also it was a term of the agreement that deft, 
would not during its existence deal with the 
numbering machines of any rival manu- 
facturers, ^ that he had so done. 

An injunction was granted restraining deft, 
from usfiig the name of The Boberts Number- 
ing Machine Oo. or any name so similar to it 
as to be calculated to cause the belief tliat 
deffc.'s business was a branch of or in any way 
connected with the business of pltf. co., & an 
inquiry was ordered as to damages in respect 
of the breach of agreement. — Boberts 
Numbering Machine Oo. v , Davis (1935), 
63 B. P. 0. 79. 

1165. Add. Annotedion: — Consd. Lyons & Co, v, 
Lyons (1981), 49 B. F. 0, 188. 

1168a. — .] — Pltfs. brought an action to 



restiiata deft, ttom pasdng goods not of 
oltfs.* niantdEnottm an A; lor gobds. 

Deft, was originally registered under the 
nameof Sidney Lyons, but bis naonewaa later 
changed to Joseph Lyons. Fltl. co. was well 
known A had two hundred A; fifty shops in 
Great Britain, four of which were situated in 
the neighbourhood of Brighton. also 

had two hundred thousand retail agents, A 
spent one hundred thousand pounds per 
annum on the advertisement of their tea. 
Deft, who was the keeper of a boarding 
establishment at Brighton had notepap^ 
headed '' J. Lyons food specialists.*’ He 
advertised for canvassers A his advertise- 
ment read ** J. Lyons require. . . /’ He 
provided his canvassers with sets of packets : 
(i) a cardboard box labelled J. Lyons, pure 
domestic cocoa,” (ii) a packet of J. Lyons’ 
cake flour, A (iii) a silver foil packet con- 
taining tea A beariM a label worded ** J. 
Lyons* superior tea Brighton depot 8d. net 
wt. i lb.*’ Pltfs. sold Sea in quarter-pound 
packets with a label also printed in blue 
on a white ground, A worded ” Lyons tea, 
J. Lyons A Co., Ltd., Cadby Hail, Ken- 
sington.” Pltfs. alleged that by reason of 
the similarity between deft.’s goods sold by 
the canvassers on behalf of deft., deft, had 
intended to deceive A had deceived the public 
into buying his goods as A for those of pltfs. 
Deft, denied that the acts complained of were 
calculated to deceive or that they had led to 
deception. He further claimed to be entitled 
to trade xmder his own name provided that his 
trade was lawful A not calculated to deceive 
— Meld : the phrases ” Lyons Tea ” A ” Lyons 
Cocoa ” had come to mean the goods of 
Itfs., the quarter-pound packets of tea, sold 
y pltfs. A deft, respectively, were exceed- 
ingly alike, the phrase ” Brighton depot ” 
was misleading, deft, had intended to deceive 
A had deceived the public into buying his 
goods as A for pltfs.’ goods. An injunction 
was granted, together with five pounds 
damages A costs. — Lyons (J.) A Co., Ltd. 
V. Lyons (J.) (1931), 49 B. P. C. 188. 

1168a. Custom of mining company.] — 

Held : (1) the valley containing the bed of 
minerals a part of which was owned by the 
Spanish Co. had become known as the Tigon 
Basi^ A therefore the word ” Tigon ” had 
acquired a geographical significance ; (2) hav- 
ing regard to such geographical significance 
A the custom of mining companies operating 
in the same area to adopt a name by reference 
to the geographical name of that area, coupled 
with the name of a point of the compass, the 
use by deft. co. of the word ” Tigon ” was not 
calculated to deceive or cause confusion in 
the minds of the public ; (3) as pltf. co. 
themselves had marketed neither sulphur 
nor any pther product under the name 
” Tigon,” there was nothing which, by the 
use of the word ” Tigou,” deft. oo. could sell 
or pass off as or for the product or goods of 
pltf, co. The acHon was dismissed with 
costs, A pltf. CO. having been granted an 
interlocutory injunction on motion with the 
usual undertaking, an inquiry as to damage 
was ordered on me appucation of deft, co., 
the costs, of that inquiry b^ng reserved. — 
Tigon Mining A Finance Oobfn.« I/n>* “ 
South Tigon Miking Oo., Ltd. (1931), 

B. F. 0; 526. 
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_ works earned on 
,- ' Mills, at Apsley. They 

were incorpomted in 1886, & in 1887 became 
the owners of a registered mark eonslstinir of 
the he^ of the Duke of Wellington, with the 
wor^ The Apsley.” It appeared that the 
word Apsley had become associated in 
wie trade with pltf. co. Deft. co. wei*e 
jn^rporated in 1936 under the name of the 
Apsley Press, Ltd.” with the object of 
cawyi^ on the business of printers & 
publishers. Pltf. co. brought this action for 
an in3imction to restrain, deft. co. from carry- 
ing on any business similar to the business 
carried on by pltfs. under their present name 
or any name incorporating the name 
, ‘Apsley ” :-—Held : the use by deft. co. of 
the word Apsley was calculat^ed to cause 
confusion between the business of pltfs. 
&. defts. Such confusion was likely to lead 
to loss of reputation to iiltfs. with loss of 
customers. Injimotion granted. — Jourr 
Dickinson A Oo. Apsley Pkeks, Ltj>. 
(1937), 157 L. T. 136 ; 54 K. P. C. 219. 

1171a. Pltf. co., The Clock, Ltd., 

was incorporated on May 15, 1929, &. in 
Oct. 1929, opened an establishment known as 
a road-house on land adjoining the Welwyn 
By-Pass Road near Welwyn, in the county of 
Hertford. A prominent feature of that 
establishment was a clock on the toj> of a 
gabled budding. That establishment was 
not licensed to sell intoxicating liquor nor 
did it provide patrons wuth lodging, but it 
provided them with meals & ollered them 
facilities for bathing, tennis & golf. The 
establishment acquired a reputation & was 
known to many people as The Clock, & the 
name The Clock had always appeared in 
conspicuous letters on pltfs.* premises. Deft. 
CO,, The Clock House Hotel, Ltd., was incor- 
porated on Oct. (i, 1934, & in Nov. 1934, 
opened an hotel on land adjoining the Barnet 
By-Pass Road at a point live miles south of 
the point occupied by pltfs.’ road-house, at 
New Hatfield, in the county of Hertford. A 
prominent feature of that hotel was a tower 
carrying a clock above which was written 
the word Hotel,*’ & below which were 
written in large lettei*s the words “ Clock 
House.” That hotel was liceiised to sell 
intoxicating liquors & did provide patrons 
with lodging. It did not offer facilities for 
bathing, tennis or golf, but provided meals. 
Pltfs. commenced an action to restrain defts. 
from -carrying on business under the name 


Hotel Clock Hoiose, or any other name 
calculated to cause confusion with M damage 
to their business : — Held : pltfs. had ac- 
quired a reputation in the name dock in 
connection with their road-house, in the 
locality the words ** The Clock ” had liome to 
mean pltfs.* premises ; the use of the words 
“ Hotel Clock House ** by defts. constituted 
a real possibility of confusion which might 
result in actual damage to pltfs. An in- 
jimction was granted but was limited to 
restraining defts. from using the words com- 
plained of on their present premises. The 
operation of the injimction was stayed for 
one month to enable defts. to alter their 
name as it appeared on theii* clock, note- 
paper & elsewhei*e. Defts. were ordered to 
pay the costs of the action. Defts. appealed 
to the Ct. of Appeal. The appeal was dis- 
missed with costs. — Clock, Ltd. v. Clock 
House Hotel, Ltd. (1936), 63 R. P. O. 269. 

1171b, .] — ^Pltfs. & their predecessors in 

title were tlus ownei’s of properties in Droit- 
wioh called the “ 8t. Andrews Baths ” & the 
“ Royal Baths,” & have carried on business 
in connection with these properties under the 
name of “ The Brine Baths.” Ihe ct. was 
satisfied on the evidence that to the public 
the term “ The Brine Baths ” meant pltfs.* 
baths & on a motion granted an interlocutory 
injunction restraining defts. from carrying 
on business under the name of “ Droitwich 
Brine Baths, Ltd.” or under any other name 
calcuJak»d to deceive the public into the 
belief that the business of defts. is that of 
I)itfs. or (ronnected therewith. The operation 
of the injunction was suspended for one 
month to enable deft. co. to alter their 
registered name. — Hesiceth Estates, South- 
port, Lri>. V, Droitwich Brine Baths, Lto. 
(1934), 52 R. P. 0. 39. 

1199. Add, Annotation : — Retd. C. Sc A, Modes, 
Ltd. V. Central Purchasing Assocn., Ltd. 
(1930), 48 R. P. C. 163. 

1207a. ,] — C. & A. Modes, I/td. v. 

Central Purchasing Assocn., Ltd. (1930), 
48 R. P. C. 163. 

1210a. Use of initials of name of book.] 

— J*ltfs., the General Council of Medical 
Education & Registration of the United 
Kingdom were a body incorporated by 
Medical Council Act of 1802 (c. 91), s. 1. It 
was the duty of pltfs. imposed upon them by 
Medical Act, 1858 (c. 90), s. 64, re-enacted 
by Medical Council Act, 1862 (c. 91), s. 2, to 
publish a book containing a list of medicines 
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1196 if. CO., 

incorpoJcated Id the United States ol 
America in 1852, & one of the large?st 
mannfaotnrors of wronght-stoel hard- 
ware & tools in the world, has registered 
trade-marks of “ Stanley ** & “ S. W., 
& its goods Sire & have been long 
known both In the wholesale & retail 
trade In New Zealand as “ Stanley 
goods. Deft. CO. incorporated in 1U31 
with a oapltal of £600 under the name 
of Stanley Ironworks, Ltd.” took 
over the business of engineers, etcL, 
carried on at Stanley Street, Auckland, 
by S*, Be known as the Stardey Iron- 
works. Tbe business originally estab- 
lished by W. about forty-one years ago 
as that of a shoeing 8c general smith oc 
carried on later by his nephew from 
whom S.aoQLUhiedTt in 1929, when it was 


a general Jobbing engtneoring business, 
specialising in tho production of bolts 
& hinges & all olaeaos of buildors* iron- 
work, wfis moved about thirty-six 
:k^ears ago to Stanley Stn^ot, Pamell, 
&; tho pi'omiscs called Stanley Iron- 
works,” but up to about 1 930 the good- 
will of tho business was attached to tho 
naine W. in respect of a jobbing & 
engineering business & not of a manu- 
facturing & trading business which 
made artlcJes for stock sent out 
travellers to sell quantities of that 
stock. Deft. CO., when incorporated, 
becairu*. detlnitoly a manufa(‘,turJng & 
trading ca). making for stock, Be em- 
ployed a New Zefdand representative 
& 'distributor of ile products, & is 
iriamifactiiring Be selling articles of 
hardware which are cUso made by pltf, 
CO. Be sold In New Zealand. On a 
motion lor a perpetual injunction 


restraining deft. co. from carrying on 
business under tho name of “ Stanley 
Ironworks. Ltd.” (1) deft. 

CO. had taken the whole name of pltf. 
Be insort^jd the word ” iron,” a common 
ingredient, because both cos. manu- 
factured with it & dealt in tho pro- 
ducts ; (2) tho use of d©ft.*s namo was 
calculated t(» deceive. Be. so either to 
divert business from pltf. to deft, 
or to load to tho belief that deft, was a 
branch of or otheiwiso connected with 
pltf. to tho latter’s prejudice ; (3) deft, 
bad not sucoooded to the gooawtU of 
an existing business carried on in Auck- 
land In the name of Stanley Iron- 
works, Ltd.” in a manufacture & trade 
of the kind w hich it is now doing, so as 
to entitle it to the use of that name. — 
Stanley Works v, Stanley Iron- 
works, Ltd,, 119351 N. Z. L. R. 865.— 
N.Z. 



Cases 1210a— 12S6a. Ekolish akc Empire Digest Supplement. 


& compounds & the manner of preparing 
them. This book was to be known as the 
British Pharmacopoeia. The book was a 
valuable property & had a great reputation. 
When any one in the medical or the pharma- 
ceutical professions saw the letters B.P. 
placed after a drug ho understood such drug 
to conform to the specification for such drug 
to be found in the British Pharmacopoeia. 
Before action brought pltfs. had published 
three editions of their book & since the issue 
of the writ they had published a further 
edition. Dcfts., Barrett Proprietaries, Ltd., 
were a limited co. which made & sold medical 
& pharmaceutical preparations contained in 
carbons, packages & bottles. Lefts, made 
prominent use of the letters B.P. upon or 
in connection with their goods, advertise- 
ments therefor So price lists thereof. With 
the exception of one drug, namely acetyl- 
salicylic acid, commonly known as aspirin, 
none of the preparations made & sold by 
defts. was to be found in the British Phar- 
macopceia. Pltfs. aUeged that the acts of 
defts. were calculated to hinder So defeat 
the successful performance by pltfs. of their 
statutory duty So that the use of the letters 
B.P, by defts. was calculated to lead to 
confusion So .that such confusion would result 
in the failure of the British Pharmacopoeia 
to be maintained as a standard So that this 
failure would involve pltfs, in financial loss. 
Pltfs. further alleged that the use by defts. 
of the letters B.P. was improper So fraudu- 
lent So was done with the Intention of 
deceiving the medical, dental So pharma- 
ceutical professions, the trade & the public 
So inducing them to believe that defts.’ pre- 
parations were in some manner connected 
with, or prepared So guaranteed to be in 
accordance with, the information contained 
in the British Pharmacopoeia. Defts. denied 
the various allegations made by pltfs. The 

A. -G. was joined as a pltf. at the relation of 
the Council, it being contended that the 
public had rights in respect of the British 
Pharmacopoeia. Pltfs. sought an injunction 
to restrain defts. from (mier alia) selling or 
offering for sale preparations represented to 
be guaranteed by pltfs. or made in accord- 
ance witli the information contained' in the 
British Pharmacopoeia : — Held : it had not 
been proved that the conduct of defts. was 
calculated to hinder the successful perform- 
ance by pltf. Council of their statutory duty 
to publish So keep up to date the British 
Pharmacopoeia ; there was no evidence what 
the public would understand by the letters 

B. P., So in the absence of such evidence it 
was not possible to hold that the use by 
defts. of the letters B.P. in the manner com- 
plained of was calculated to lead to con- 
fusion ; the aUegation that confusion due 


to the use by defts. of the letters B.P. would 
result in the failure of the Briti^ Phanna- 
copoeia to maintain a standard So would 
resrfit in financial loss to pltf. Council due 
to the diminution in sales of the book result- 
ing from loss of reputation had not been 
proved ; since there was no evidence that 
any member of the public hod bought defts.* 
goods in the belief that such goods had been 
made in accordance with the prescriptions 
to be found in the British Pharmacopoeia, 
the claim put forward on behalf of the 

A. -G. must fail ; So the ct. could not infer 
from the evidence that defts, had acted 
fraudulently. The action was dismissed 
with costs. — A.-G. So General Council op 
Medical Education of United Kingdom 
Begistration V. Barrett Proprietaries, 
Ltd. (1932), 50 B. P. C. 45. 

1212a. .] — Pltf. co. was a public co. 

with a large capital incorporated in Feb, 
1924, for the purpose of carrying on the 
business of English & foreign chemists So 
druggists, wholesale So retail. So had a number 
of retail shops in the West End of London, 
their most outlying shop being in Knights- 
bridge. Deft. co. was incorporated in Nov. 
1928, with a nominal capital of £1,000 for 
the purpose of carrying on the business of a 
high-class dispensing chemist in the neigh- 
bourhood of Barons Court, London, So had 
one shop in that district. Deft., I. J. Eppel, 
took medical degrees So was a qualified chemist 
in Dublin in 1912, So carried on there the 
business of a chemist’s shop until 1923. 
Deft., I. J. Eppel, having formed deft, co., 
pltf. co. sought an injunction to restrain deft, 
co. from trading under the name of Bppels, 
Ltd. : — Held : on the evidence there was no 
ground on which deft. co. could effectively 
resist the injunction. — Hbppblls, Ltd. v. 
Eppels, I-«td. So Eppel I. J. (1928), 46 

B. P. C. 96. 

1212b. .] — Madeira House Co,, Lpd. 

V, Madeira House (London), Ltd. (1930), 
47 B. P. C. 481. 

1212c. English subsidiary of foreign 

company.] — S turtevant Engineering Co., 
Ltd. V, Sturtevant Mill Co. op IT.S.A., 
Ltd., No. 1041a, ante, 

1215a. .] — Soci^rr^ La Parfumbrie 

Nild6 V. Ernald^i, Ltd. So Fryer, No. 629a, 
ante, 

1226a. .] — ^Any person who has, without the 

use of unfair means, become acquainted 
with the mode of compounding a secret un- 
patented preparation may, aft^ the death of 
the original discoverer, make So sell the com- 
poimd, describing it by the name of the dis- 
coverer, provided he does not lead the public 
to suppose that his preparation is the manu- 


PAFlT V, SECT. 6, SUB-SECT. 3. 

j i. Use hy pvirchaaer for long 

period by agreement,] — Resp., a trader 
who had carried on a lancy-Fooda 
business under a trade name for 
several years, made an agreement 
with appit. under which applt. was to 
obtain a new shop, on lease. So to open 
a new business there conducted under 
resp.'s trade name, buy all his stock 
from resp., So acquire that stock at 
a concession price. No term was fixed 
for the duration of the agreement. 
The trade name was actually painted 


upon the new shop by resp. or under 
his direction. So after the parties had 
acted on the agreement, with certain 
variations, for nearly thi^ years resp., 
who was carrying on business in various 
other shops, purported to terminate 
the agreement. So sought an Injonotion 
to restrain applt. from continuing to 
use the name : — Held : resp. was not 
entitled to an injunction either at 
common law or on the footing of 
rights ariaing out of Business Names 
Act. 1928, the name having been so 
used under the licenoe t4iat It did not 

36 


identify the business as being that of 
resp.. Sc resp.’s conduct having de- 
barred him from relief. — N bkd r. 
Coles (J. H.) Pry., Ltd. (1932).^46 
C. L. H, 470 ; [1932] Argos L. 11. 139 ; 
6 A. L. J. 3o5,-~AUS. 


sm. “ Canada Hud **--For ** Bud^ 
weiaer.**] — Held : although Bndweiser 
beer waa called Bud by customers there 
was no such resemblance or similarity 
as would support an action for in* 
fringement.— ANKEtWKB-BuBOH Ino. v. 
Canada Bud Brbwshiics, I/ro.,, (19331 
1 O. L. K. 16S ; O. B. 
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facture of the successors in business of the 
original discoverer ; Wt ho must not assert 
tliat his is the only genuine article, or suggest 
that the article manufactured by the succes- 
sors of the original discoverer is spurious. — 
James v, James (1S72), L. li. 13 Eq. 421 ; 41 
L. J. Ch. 353 ; 2G L. T. 568 ; 20 W. R. 434. 

1233a. .] — In 1909 pltfs. commenced the sale 

in England of storage batteries made by 
them in America in accordance with certain 
let^iers patent granted between the years 
1900 & 1908. The storage batteries were 
imported & sold as Edison storage batteries 
by deft. Monnot & later by defts. Edison 
Accumulators, Ltd,, who did so in accordance 
with the terms of various agreements made 
between them Sc pltfs. In 1929, Edison 
Accumulators, Ltd., changed its name to 
Britannia Batteries, Ltd., a new co. was 
formed by Monnot under the name Edison 
Accumulators, Ltd., & the two cos, com- 
menced to manufacture & sell in England 
storage batteries made by them under the 
name Edison. Pltfs. commenced an action 
to restrain defts. from passing off their 
batteries as those of pltfs. & from using the 
expression “ Edison Accumulators ** as part 
of their name. Defts. admitted that they 
bad sold storage batteries not of pltfs.* 
manufacture as Edison batteries, but alleged 
that the name Edison was not distinctive 
of pltfs.’ goods, but was descriptive of all 
typos of nickel alkaline batteries, & par- 
ticularly those made in accordance with 
certain letters patent, & that they were 
entitled to continue to describe the goods 
sold by them as Edison storage batteries : — 
Held : the words “ Edison accumulators ” & 
‘‘ Edison storage batteries ** were at the 
date of the writ distinctive of pltf.’s goods, & 
that defts. intended to pass off goods made 
by them as those of pltfs. Injunctions were 
granted restraining defts. from passing off 
& from using the expression “ Edison 
Accumulators ” as part of their name, with 
costs. An inquiry as to da mag es was 
refused. — Edison Stowage Battery Co. 
V . Britannia Batteries, Ltd. (1931), 48 
R, P. C. 350. 


1238b. .1 — Pltf. sold gi*eyhound race 

programmes outside dog racing tracks known 
as outside cards. His cards were a light 
green in colour with the names of the dogs 
running printed & a selection of dogs to win 
made under the pseudonym “ Stirlli^.” 
These cards became well known to the public 
as Stirling green cards. Deft. Freeman also 
sold outside racing cards which were first a 
buff colour but subsequently were coloured 
light green. He then registered under 
Business Names Act, 1910 (c. 68), the 
business name of Stirling as being the Pro- 
prietor & publisher of Stirling race cards. 
Shortly afterwards he incorporated deft, oo. 
which he called Stirling Press, Ltd., & hw 
race cards had printed on them pubhshed 
by Stirling Press, Ltd.” On the evidence 
the ct. wals satisfied that some of the sellers 
of deft. *8 cards sold them as Srirlmg . 

Held : there had been a deliberate attempt 
to sell defts.* cords as pltf. s 
injunction was granted to restrain ^ 

eaJjh of them from printing, P^^^s^ng, 
soUing or distributing jp*oyhoundr^in« 
programmes not being the programmes of 


pltf. as Stirling cards. — S haixis v. Freeman 
& Sthiuno Press, Ltd. (1931), 48 R. P. C. 
370. 

' 1238a. Goods sold as exclusive original models 

I of dressmaker — Goods previously sold & 
copied.] — In May, 1933, defts, issued a 
ci rcular to their customers in which appeared 
the following passages : ” Our buyers have 
just returned from Paris with a collection of 
more than usual loveliness which we are able 
to offer at a mere fraction of the original cost. 

. . . Coats for restaurant, race & travel as 
well ,as one or two sumptuous evening wraps 
come from the salons of Paquin. ...” The 
next day defts. sold a coat which had been 
made by pltfs. & sold by them in Feb. 1933, to 
an. Ameiican firm who had copied it & re- 
shipped it to England, the coat being sub- 
sequently purchased by defts. Pltfs. com- 
menced an action to restrain defts. from 
offering for sale or selling as Paquin models 
any garments not being new garments sold 
by pltfs. Defts. denied that they had repre- 
sented that they had purchased the gar- 
ments direct from pltfs. & claimed the right 
to sell as “ Paquin models *’ garments which 
had been sold by pltfs. to dealers for the pm*- 
pose of copying. Defts. also alleged that the 
term “Paquin” did not indicate pltfs. ex- 
clusively : — Held : the circular did not 
represent that the garments had been pur- 
chased direct or that they had not been copied 
or had only been produced a short time before 
the issue of the circular ; & the action must 
be dismissed. In view of the fact that defts, 
had put in issue tlio distinctiveness of the 
woj'd “ Paquin ” but had not relied upon it, 
an order was made that pltfs. should pay two- 
thirds of defts.* costs. — ^Paquin, Ltd. v, 
John Barker Sc Co., I.<td. (1934), 51 R. P. 0. 
431. 

I 1242. Add, Annotation Refd. Re Hammermill 
Paper Co.’s Opposition, Re Pirie Sc Sons, Ltd. 
(1932), 146 L. T. 493. 

1243a. .] — In 1899 a trade mark, consisting 

of the word “ Lektrik,” was registered in 
a number of classes, includmg a registration 
in class 60 in respect of articles not included 
in other classes made of vulcanised fibre, 
& various other goods. In 1931 pltfs., who 
were the registered proprietors of the mark, 
brought an action against Letrik, Ltd., for 
infringement of the mark Sc passing off by 
the use upon or in connection with electrical 
hair combs of the word “ Letrik.” Pltfs. 
manufactured Sc sold electrical goods Sc 
accessories, Sc they alleged that they had 
manufactured Sc sold under their trade mark 
“ Lektrik ” large quantities of electrical 
apparatus Sc accessories for use in con- 
nection with electrical hair wavers, hair 
dryers, & other hairdressing appliances. 
Defts. denied that the goods in respect of 
which pltfs.’ mark was registered included 
electrical hair combs, Sc they further dezded 
that pltfs, had manufactured Sc sold electrical 
apparatus for use in connection with hair- 
dressing appliances as alleged, save in so far 
as pltfs. might have sold the usual switches, 
plugs, Sc sockets necessajpy in any electrical 
installation, Sc defts. denied that the mark 
“Lektrik” was distinctive of pltfs. in con- 
nection with hairdressing appliances. Defts, 
moved to rectify the register by excluding 
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from the apedAcatiojis of goods^ in respect 
of which the marks in class 50 Sd another 
class were remstered* eiectrioa! hair combs 
Sc goods of a like description^ on the ground 
of non-user of the marks in connection with 
such goods : — Ueld : pltfs. had never manu- 
factured combss Sc the user of their mark had 
been on in conneof^on with goods of a 
wholly different character; the trade in 
electnc light Sc heat accessories was distinct 
from the trade in combs Sc toilet articles, 
Sc the use of defts.’ mark could not legiti- 
mately be said to constitute an infringement 
of pltfs.* registered mark, or to be calculated 
to induce the belief that defts.* combs were 
of pltfs.* manufacture or merchandise. The 
action was dismissed with costs Sc an order 
to rectify the register was made, as to the 
trade mark registered in class 60, in the terms 
of the notice of motion. — ^Ltjndbebg (A, P.) 
Sc Sons, Ito. v. Lbtrik, Ltd., Re Lundberg 
(A. P.) Sc Sons, Ltd., Trade Marks Nos, 
223,406 Sc 223,408 (1931), 49 R. P. 0. 15. 

Annotation: — Re Oolnmbla Graphophone Co. Trade 
Marks (Nos. 288.624, 324.745 8c 407.537) (1932). 49 
B. P. O. 483. 

1248b, Name must be attached to goods.] — 

Tigon Mining & Finance Corpn., Ltd. v. 
South Tigon Mining Co., Ltd., No. 1168a, 
ante. 

1245a. Name descriptive of formula.] — Macleans, 
Ltd, (the predecessors of the same name as 
pltfs.) in 1931 marketed a preparation known 
as Maclean brand stomach powder ” ; it 
was made in accordance with a formula of a 
Doctor Maclean, as a prescription had been 
known moderately well in medical circles 
Sc to some extent by the public as Maclean’s 
Powder.” Pltfs.’ preparation, by advertise- 
ment Sc sales, became very well known to the 
public at large. In 1935 pltfs. marketed 
medicated sweets, or throat lozenges, under 
the name “ Macs.” After this defts. brought 
out a medicated sweet containing a small 
quantity of powder made \ip to Dr. Maclean’s 
prescription. The name used for these sweets 
by defts. was ” Vitamacs ” Sc later ” Mer- 
rimacB.” The labels & advertisements re- 
ferred to ” Dr. Maclean’s stomach powder ” Sc 
in some cases to “ the famous Maclean 
Sweets.” The labels, etc., also referred, but 
in small type, to defte.’ name or trade mark. 
Actual confusion between pltfs.’ Sc defts.’ 
goods was proved. There was also evidence 
that the name ” Mao ” had been used by 
other firms in the sweetstuff trade, though 
not in the pharmaceutical trade ; — Held : 
(1) although the words “ Maclean’s Powder ” 
were originally descriptive of a formula, 
they had become so identified with pltfs. 
that pltfs. were entitled to have it made clear 
that the powder . . , made up from a pre- 
scription of Professor Maclean was not 
pltfs.’ powder ; that, although tlxe name or 
Trade Mark ” Mac ” had been used for 
ordinary sweets, it had not beeji applied to 
medicattid sweets, properly sold by chemists ; 
& this was an attempt by defts. to ” filch ” 
pltfs,’ reputation. On the other hand defts. 
were entitled to state that their sweets 


cemtained Dr. Maclean’s powder. An in- 
iunotion was therefore granted in the follow- 
ing form ”... from selling, supplying, 
offering or advertising for sale medicated 
sweets not being the pltfs.* goods under or 
in connection with the name * Memmacs ’ 
(or any name of which ‘ Macs * forms part) 
or the description ‘ The famous Maclean 
sweets * or ‘ Maclean Sweets ’ or any other 
name or description which by reason of its 
consisting of or comiirising the name ' Mao- 
lean ’ or ‘ Maclean’s ’ is calculated to' deceive, 
withotit clearly distinguishing the said goods 
from the goods of pltfs.” ; (2) that allegations 
as to collusion or fraud (of pltfs.’ witness) 
were most improx)er unless strict inquiry 
had been made ; (3) in their writ pltfs. had 
also sought relief in respect of infringement of 
a Ti‘ade Mark ” Mac,” No. 458,664, registered 
in Class 111. but had not included this cause 
of action in their Statement of Claim. Defts., 
however, sought (by motion) to expunge this 
Trade Mark, on the ground that it bad been 
assigned to pltfs. without any goodwill : — 
Held : that, even if there had been no good- 
will to assign, but the mark was not yet 
expungeable imder sect. 37 (22) was un- 
qualified Sc a t rade mark could not be assigned 
in gross. In the absence of the previoiis 
proprietors the Trade Mark shtvuld not bo 
altogether expunged, but the assignment to 
pltfs. Sc previous assignments should be so 
dealt with. — Macleans, Ltd. i\ Lightbown 
& Sons, Ltd., Re Tbade Mark ” Mac^,” 
No. 458,654 (1937), 54 K. P. 230. 

1246. Add* Annotation : — Refd. United Kingdom 
Tobacco Co. (1929), Ltd. v* Malayan Tobacco 
Distributors, Ltd. (1933), 51 K. P. C. 11. 

1266a. “ Navy-Spot — For ** Blue-Spot.’^ 

CO., who were manufacturers of wireless 
apparatus, Sc had sold large quantities of 
loudspeaker units under the mark ” Blue- 
Spot ” & in cartons with a distinctive get-up, 
claimed an injunction to restrain defts. from 
passing off loudspeaker units by the use 
upon or in connection therewith of the word 
“Navy-Spot ” or by using a similar get-up. 
The form Sc appearance of the two loud- 
speaker units were almost identical. Defts. 
admitted that the word “ Blue-Spot ” was 
distinctive of pltfs., but they alleged that 
their units were always sold in their cartons, 
which were different from pltfs,* The 
trial of the action was not defended : — Held : 
defts.* loudspeaker units as sold were calcu- 
lated to deceive & to be passed off as pltfs.* 
An injunction was m?anted Sc an inquiry as 
to damages was ord.ered. Sc an order as to 
delivery up of defts.* cartons Sc all parts of 
the units bearing the word “ Navy-Spot ” 
was made. — ^I deaXi Werke A. G. v. Wil- 
ussDKN Sc District Light StnpPLy Co., 
Ltd. (1930), 48 R. P. 0. 123. 

1266b. “ Plne-exx ^*-~-Por Piiie-ette.^»]--Pltf. 
carried on the business of a soap merchant Sc 
manufacturer in Manchester, Sc in the course 
of his business sold sow of various kinds 
including liquid soap. In June, 1924, pltL 
began to sell his liquid soap under the name of 


PART V. SECT, 5, SUB-SECT. 4. — likely to cause any ordinary purobaaer 
A. (e) U. to confuse goods marked or described 

»l. ** MuUol ' “ MUlsol ” with goods marked or 

the words were not so to te deB<»lb6d a MonsoL"— -MoNp 


FOBPSHIBS BEFimNO CO., 
Eius Hablbm (1929), 41 
iUj 2 A. ‘ 


Ltd. 


5 *. 
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I* & in May, 1932, rostered the ISSOli. .] — ^Pltf. oo. claimed an injunction to 


woiru rme-OTTO " as a trade mark in 
raags 47, claiming user from June 16, 1924. 
Dem. ^ business, which was carried on at 
Salford, was commenced 
m 1929 by one J. T. Jones who had formerly 
been an a^ent of pltf, : he began to sell liquid 
^ap under the name of “ Pine-exx.*’ in 
Jan. 1932, this business was sold to defte., the 
suni of £86 being fixed as the price of the 

n dwill, which included, so far as Mr. Jones 
is son (who was associated with him in the 
business) were able to assign the same but 
no further or otherwise, the right to use the 
word ** Pine-exx.’* Pltf. commenced this 
action against defts. claiming an injunction 
& other relief i—Held : though pltf. had failed 
to prove actual deception, the similarity 
between the two words “ Pine-ette ** & 
** Pine-exx ” was so close, especially when 
spoken, that the use of the word “ Pine-exx ” 
created a great probability of deception ; & 
defts. had not discharged the onus which was 
upon them of proving acquiescence (which 
they alleged) on the part of pltf. in the user 
of the word “ Pine-exx by J. T. Jones. An 
injunction was granted & delivery up of 
infringing labels ordered, an inquiry as to 
damages not being asked for. — Dixon (J. J.) 
V. Tayix>r <Sc Oowklls (trading as Pine- 
exx Liquid &: Disinfectant Soap Co.) 
(1938), 50 li. P. C. 405. 

1280, Add, Annotations : — Consd. Mathieson v. 
Pitman (Sir Isaac) & Sons, Ltd. (1930), 47 
B P. C. 641. Refd. T. & 0. Associated 
Industries, Ltd. v, Victoria Wagon Works, 
Ltd. (1930), 48 R. P. C. 148. 

1289. Add, Annotation : — ^Refd, Houghton v. Film 
Booking Ofiices, Ltd. (1931), 48 R. P. 0. 
329. 

1317* Add, Annotation : — Generally, Refd. Cham* 
pagne Heidsieck et Cie Monopole Soci4t4 
Anonyme v, Buxton, [1930] 1 Ch. 330. 

1322. Add, Annotation: — Consd. Reddaway & 
Co., Ltd. V, Hartley (1931), 47 T. L. B, 226. 

1329. Add, Aymotation : — Refd. Dixon (H. C.) & 
Son, Ltd. V, Richardson & Co. (1933), 60 
R. P. C. 365. 

1350a. .] — Wii.son’s & Mathieson’s, Ltd. v, 

Metnkix & Sons, Ltd., Be Wilson’s & 
Mathibson’s Ltd.’s Application, No. 
1120c, ante. 


restrain deft. co. passing off emollient tablets 
as ^ for pltf. co.’s goods. In 1916 the trade 
mark Snowfire ” was registered in class 48 
of which pltf. CO. was the registered owner.' 
The trade mark had been exclusively adver- 
tised & used in connection with an emollient 
preparation to be used for chapped hands 
& cracked lips. On one side of the carton 
containing the preparation was the word 
Snowfire ” in black on a red sky with snow 
mountains against a black background 
representing a dark sky & a brazier with a 
bright red flame &; the words Chapped 
Hands.’* On the other side were snow 
mountains against a black sky, the words 
“Snowfire,” “Cracked Lips,” & “Chapped 
Hands.” Deft, co.’s carton showed on one 
side snow mountains with “ Sunshine Snow ” 
written below in red & a red sun with yellow 
rays, &; on the other side the words “ Sun- 
shine Snow ” were put into the sky instead 
of being placed down below & the sun was 
setting in a lower position. Deft. co. alleged 
that the features of which pltf. co. claimed a 
monopoly & the manner of the packing were 
common to the trade, & that the get-up was 
not calculated to deceive : — Held : the 
manner in which the product was packed & 
the shape & colour of the cartons was common 
to the trade, & pltf. co. had established no 
monopoly in regard to them ; the distinctive 
feature of pltf. co.’s carton was the com- 
bination of snow mountains with the bright 
flame from the brazier forming a representa- 
tion of the trade mark “ Snowfire,” but deft, 
co.’s get-up showed snow & the sun having 
reference to the name “ Sunshine Snow ” 
&: there was notliing in the package or the 
get-up of deft, co.’s goods which so nearly 
represented pltf. co.’s goods in any distinctive 
feature as be calculated to deceive ; & 
three had been no infringement of pltf.’s 
trade mark. The action was dismissed with 
costs. — Hampshirb (F. W.) & Co. (1927), 
Ltd. V, General Kaputinb Syndicate, 
Ltd (1930), 47 R. P. 0. 437. 

1350c. .] — Pltfs., who were the proprietors 

of a tr^e mark consisting of a label regis- 
tered in class 47 in respect of matches & 
fusees, brought an action against defts. for 
infringement of the mark & passing off by 
the use on defts.’ match boxes of a label 
which pltfs. alleged to be a deceptive imita- 


PABT V. SECT. S, SUB-SECT. 4,— 
B, (b). 

1271 II. ,] — ^Whore groodfl are 

orcUnarilv sold by retail, a mere general 
resemblance with pltf.'s goods at a 
distance Is not enough to entitle nim to 
soooeed in a passlng-ofl suit. The test 
which the ot. will apply Is the pro- 
bability of confusion at that distance 
which woifid ordinarily Interveoe 
between the purchaser & the seller, or 
between the ptirchaser' & the goods if 
they were placed upon the counter. — 
EsnATi:.B e. Mattfitews Thoju^son, Ltp. 
(Id27). 28 S. R. N. S. W. 15.—AUS. 

PART V. SECT. 6, SUB-SECT. 6.— A. 

1289 1. Oet-up must be recom^ed 
descripHon of plaifdiff*8 poods, i — here 
the name, or the shape, design « 
appearance, under which an artiote 
long been sold by the sole mato 
or owner vendor thereof, ft?®. ^52.® 
distinctive of the goods of that trader. 


although that trader aodulres thereby 
no monopoly, a rival trader may not 
sell tbe same article under that name 
or that sh^e, design Sc appearance, 
without suffloiently, distinguiidiing his 
goods from those of the original trader 
as to prevent the likelihood of his goods 
being purchased as Sc for those ot the 
original trader. — XurmES Sc Gas 
APPLIAN01S3, Ltd. V, Anthony Hob- 
DEatN & Sons, Ltd. (1934), 51 N. S 
W. W. N. 190.— AUS. 


PART V. SECT. 6, SUB-SECT 5.— 

0. <b) i. 

1318 iv. .1 — ^Wiirj'WORTH Heb- 

DEET. Ltd. V , Jamnadas Lbmohand 
Mehta (1927). I. L. R. 62 Bom. 228.— 

IND. 

1813 V. .] — Harry Horne Co. 

V, SoHWARiz & Sons, Ltd., [1929] 2 
D. L. R. 791 J 60 N, 8. B. 610.— CAN. 

1813 Vi. .] — ^Where the name, or 

the shape, design Sc appearance, under 


which an article has long boon sold 
by the wolo maker or owner-vendor 
thereof, haw become distinctive of the 
goods ot that trader, although that 
trader acquires thereby no monopoly, a 
rival trader may not sell the same 
aHldo under that name, or that shape, 
design Sc ai>T>earance, without 
Biifflclontly distinguishing hJs goods 
from those of the original trader as to 
prevent the likelihood of his goods 
being purchased as Sc for those of the 
original trader. In cases of innocent 
passing off, where pltf. *8 only remedy 
is equitable, although pltf. has made 
out a primd ftvyie case for relief, that 
right may be lost by misrepresenta- 
tion on pltf.’s part amounting to a mla- 
staliement of any material fact cal- 
culated to deceive the public. The 
maxim that he who comes into equity 
must come with clean hands applies 
in such case. — Kbtti.£3 Sc Gas Ajp- 
PLiANOEB, Ltd. V . Anthony Hordern 
Sc Sons, Ltd. (1935), 36 S. R. K, S. W. 
108.— AUS. 
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tion of their trade marie* PItfs. claimed to 
have used their marks Bubstantially in the 
form in which it was registered, as a label 
for match boxes for upwards of sixty years, 

& they alleged that defts;’ label had been 
designed Sc adopted with the object of 
enabling it to be mistaken for pltfs.* label. 
Defts.’ matches were sold under the brand 
name ** Alpha ” & this name appeared pro- 
minently on their label. Defts. denied the 
allegations of infringement Sc passing off 
Sc that their label was an imitation, deceptive 
or otherwise, of pltfs.* label, Sc they further 
denied that it had been designed or adopted 
with the object of enabling it to be mistaken 
for pltfs.’ label. It was admitted that labels 
printed in black upon a yellow ground, as 
were both pltfs.* Sc defts.* labels, were 
common to the trade : — Held : confusion 
between the two labels was probable &, 
while no lack of hona fides was to be attri- 
buted to two directors of defts.’ co. per- 
sonally, the design Sc adoption of defts.’ label 
was deliberate, with the object of occasioning 
confusion with pltfs.* label. An injunction 
was granted both against infringement of 
trade mark Sc passing off Sc defts. were 
ordered to pay the costs of the action. — 
Bbyant Sc May, Ijtd. v. United Match 
Industries, Ltd. (1932), 50 R. P. O. 12. 

1350d. .] — Pltfs., shippers Sc merchants Sc 1 

exporters of knitting wool yams to the China | 
market, were the registered proprietors of 
certain trade marks registered in Class 33 
in respect of yams of wool or worsted, all 
of which were registered on Jan. 30, 1931. 
They had in the year 1928 devised a new 
combination marking or lay-out of marks 
which were printed on the wrappers of the 
bundles of knitting wool yarn exported by 
them to China surrounding a coloured ticket 
comprising in the top part the representation 
of a Mosque or Three Candlesticks or other 
objects. Sc in the bottom part of the ticket 
Chinese characters. Early in 1928 they 
began to ship such goods to China under such 
new lay-out, & had since continued to shij) 
considerable quantities of knitting wool yarns 
so marked. In the year 1931 pltfs. discovered 
that defts., who were also shippers of knitting 
wool yams to the China markets, were using 
a combination marking which pltfs. alleged 
to be a colourable imitation of their combina- 
tion marking or lay-out of marks. As the 
result of correspondence between the partie.s 
defts. agreed to alter the general lay-out of 
their bundle paper “ in such a way as to 
prevent the possibility of any confusion arising 
m the minds of the Chinese buyers.” In 
Apr. 1932, pltfs. having discovered that 
defts, were using a combination marking or 
lay-out, which they alleged to be a close 
imitation of pltfs.* said lay-out, & an infringe- 
ment of pltfs.* registered trade marks, com- 
menced an action against defts. claiming 


injunctions, damages Sc other usual relief.'—- 
Dixon (H. 0.) Sc Son, X/td. t>. Richardson 
(OKOR as) & Co., Ltd. (1988), 50 II* P. 0. 
365. 

1864. Add. Annotation ; — Refd. B. P* Mohamed 
Noardin v. 8. E. S. Abdul Kareem Sc Co, 
(1931), 48 R, P. 0. 491. 

1399a. .] — Roberts Numbering Mach- 

ine Co. V. Davis, No. 1145a, ante. 

141 5a. ^ Particulars — When ordered.] — Where 

a "paragraph of the defence admitted the 
selling by defts. of certain articles, an order 
for further particulars of goods of which 
pltfs. complained was refused on the ground 
that defts. must be presumed to have had 
knowledge of what they were selling. Where 
pltfs. alleged that the carrying on of a trade 
over a long period of years by detfs. was 
calculated to deceive, & that defts. had in 
fact deceived, particulars of the acts of actual 
passing off which pltfs. intended to rely on 
at the trial were ordered to be given. — 
Jeybs Sanitary Compounds Co., Ltd. v. 
Philadelphus Jbyes Sc Co., Ltd. (1929), 
46 R. P. O. 236. 

1419a* Discovery — In inquiry as to damages.] — Pltf. 

in this action had acquired the goodwill of 
the first deft, in a business carried on under 
the name “ Trist.* * Pltf. complained that defts. 
continued to solicit old customers Sc to trade 
under Sc use the name “ Tristbestos ” (which 
had been used by pltf. &: the first deft, 
while in partnership) in a manner calculated 
to pass off their goods for pltf.’s goods. At 
the trial defts. ultimately consented to 
judgment, including an inquiry as to dam- 
ages. Pltf. now sought discovery from defts. 
of customers solicited of aU sales made 
under the name ” Tristbestos.” The applica- 
tion was dismissed in the ct. of first instance 
on the ground that an inquiry as to damages 
Sc an account of profits should be distin- 
guished in reference to discovery, Sc that, in a 
passing off action every act complained of 
did not necessarily result in deception Sc 
damage, Sc pltf. must under both inquiries 
prove damage before discovery. Pltf. ap- 
pealed : — Held : when once some damage had 
been proved {Sc the judgment by consent 
was equivalent to admission of wrongful 
acts Sc of damage suffered by pltf. by reason 
of them) every act of the kind specified done 
by defts. was material Sc the documents 
relating to it were documents relating to the 
matter in question within R. 8. 0., Ord. 31, 
r. 12. An order for discovery was made with 
a provision that the master should decide 
to whom books, etc., should be shown. — 
Draper (B. E.) v. Hubert H. P. Trist & 
Tristbestos Brake Linings, Ltd. (1935), 
53 R. P. 0. 66, O. A. 

1423. After this case odd : — 

CommiBSion — Evidence Immaterial to Issue 
pleaded.] — See Evidence, No. 6269a. 


PART V. sect. 6, SUB-SECT. 2.— A 

1891 I, Party having no interest .] — 
Applt. CO. was the maaufacttirer of 

Orange Crush ” concentrate, which 
is sold to bottlers. The concentrate 
was used by the bottlers, In accordance 
with a formula supplied by applt.. in 
the preparation oi a beverage called 
“ Orange Crush,” the concentrate 
forming less than 1 per cent, of the 
finished article. The beverage was 


sold by the bottlers within their 
respective areas to their customers. 
Applt. sued resp. for passing off under 
the name of ” Orange Crush ” a 
beverage not manufactured or sold by 
t he applt. as a beverage manufactured 
or sold by it : — Held : applt. had no 
legal interest in the business said to 
l>e Iniured by resp.'s representations ; 
there was no oonnoction between the 
commodity sold to the public as 
” Orange Omsh,” Sc applt. "s business 

40 


except that applt. supplied one of th« 
ingrodionts oontainea in the finished 
aiiicle, Sc this of itself was not sufficient 
to identify the beverage sold to tin* 
public with the business of applt. 
as to iustify the assertion that tm* 
commodity sold to the public was the 

S ods of applt. — Oranob 
USTRAUA), Ltd. V. QABTRELL 
41 0. L. R. 282 ; 29 8. R. N. S. W 
19 ; 46 N. 8. W. W. N. 1 ; 2 A. h. J- 
826: U929] Argus L. R. 96.— AUS. 
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14t27®* — • — — ^Pltfs. were manufacturers i 
of a sweetmeat in the form of a transparent 
peimermint cube. They were the owners of a 
trade m^k consisting of the word Glacier 
re^tered in class 42. Their sweetmeat 
hM the word Fox stamped upon its base. 
Pltfs. had a substantial trade & their goods 
were very well known to the public. Deft, 
owned a number of retail shops in Leicester. 
He sold various kinds of sweetmeats, includ- 
ing one in the form of a transparent pepper- 
mint cube. Pltfs. alleged that sweetmeats 
of this last kind had been sold by deft.’s 
shop assistants in response to requests by 
customers for Glacier mints. Five instances 
of passing off were alleged. In each case the 
sale complained of was alleged to have been 
in response to an oral trap order given by a 
person on behalf of pltfs. Pltfs. commenced 
an action to restrain passing off sweetmeats 
not of pltfs.’ manufacture as & for pltfs.* 
Glacier Mints. Deft, denied the alleged 
passing off. The action subsequently came 
on for trial : — Held : in each of the alleged 
oases of passing off it was conceivable that 
deft. *8 shop assistant did not hear, or did not 
properly hear, the word Glacier ; the word 
might have been mistaken for a request for 
“ glassy ” sweets — for in Leicester sweetmeats 
of this character were often spoken of as 
“ glassy ” mints ; &; pltfs.’ evidence was not 
sufficient to discharge the heavy onus placed 
upon them in an allegation of passing off. 
The action was dismissed with costs. — Fox’s 
Glacier Mints, Ltd. v. Joblinqs (1932), 40 
B. P. C. 352. 

1481a. Strict proof required.] — Pltfs. were 

the registered proprietors of the trade mark 
“ Castrol ” in class 47. Deft., who owned 
a garage, sold there petrol &; lubricating oil, 
but, if asked for Wakefield Castrol XL oil, 
said he did not stock it. His house was a 
mile & a half away & he got his wife to sell * 
the very small amount of petrol & oil which 
might be asked for there. He took to the 
house two empty tins marked Wakefield 
Castrol XL oil, from one of which he had 
blacked out the words “ Wakefield Castrol.” 
Pltfs., to protect their trade, sent out em- 
ployees to discover any dishonesty by the 
selling as their Wakefield Castrol XL oil 
of other XL oil- Two of their employees 
called at deft.’s house. Sc after asking for Sc 
buying some petrol alleged that they asked 
for two pints of Castrol XL oil. Defts.’ 
daughter, 14 years old, attended to customers 
& poured out of the tin on which the words 
“ Wakefield Castrol ” were blacked out a 
pint. The supply then gave out Sc she 
asked in the house whether there was any 
more XL oil Sc was told there was not. The 
oil the daughter poured out was not Castrol 
XL oil, but XL oil of another name. The 
employees asked her to ^ve a receipt & she 
made out one for one pint of oil 9d. The 
the price 9d. was substantially less than the 
price at which Wakefield Castrol XL oil was 
sold. She was then told she had not given 
a receipt for Castrol Sc was asked to put the 
word Castrol on the receipt. She added the 
words “Castrol XL.” Pltfs. claimed an 
injunction against deft., his servants. Sc 
agents ; it was necessary in trap 

order cases for a pltf. to prove beyond per- 
adventure his case, but that had not here 


been done, as there was no suggestion that 
deft, had ever traded dishonestly at his 
garage Sc no proof that the daughter acted 
dishonestly : further, there was no evidence 
that a train was laid by deft, so as to enable 
an innocent agent to commit something 
which would amount to dishonest trading. 
Therefore no injunction could be granted 
against deft., Sc the action was dismissed 
with costs. — Wakefield (C. C.) St Co., 
Ltd. V. Russell (1930), 47 R. P. C. 473. 

1431b. .] — ^Pltfs., who were manu- 

facturers of lubricating oil known as 
“ Castrol ” were the proprietors of a trade 
mark consisting of that word registered in 
Class 47 in respect of lubricating oil, placed 
two separate trap orders with deft. Pltfs. 
then issued a writ for infringement Sc passing 
off, Pltfs. by their statement of claim alleged 
that on each occasion the oil supplied by 
deft.’s employees in response to orders for 
Castrol XL, was not Castrol XL, Sc that on 
the second occasion the oil supplied was 
drawn from a cabinet labelled Castrol XL, 
the said cabinet being exposed to the public 
view. Deft, denied the allegations : — HeM : 
in an action for passing off the offence must 
be proved in the fullest possible way, Sc notice 
as soon as practicable of the incident relied 
upon should bo given to deft. ; although an 
offence had been committed no relief by 
way of injunction or damages could be 
granted, as a course of dealing could not be 
infeiTed from an isolated instance until it 
had been proved beyond doubt that the 
offence had been committed wittingly Sc 
knowingly. Inasmuch as an offence had 
been committed, although deft, himself was 
innocent, pltfs. were justified in bringing an 
action. No order was made in the action 
for any relief asked Sc no order as to 
costs. — ^Wakefield (C. C.) Sc Co., Ltd. 
v. Purser (1934), 51 R. P. C. 167. 

1431c. All circumstances considered. ] — 8hell- 

Mex Sc B. P., Ltd. Sc Aladdin Industries, 
J.TD. V. Holmes (B. W.) (1937), 54 R. F. C. 

287. 

1431d. Single trap order insufficient.] — Abbey 
Sports Co., Ltd. v. Priest Bros., No. 610a, 
ante, 

1436a. Sale of second-hand goods by trade name — 
No deception,] — ^Pltfs. were manufacturers of 
electric lamps under the marks “ Osram ” 
Sc “ Mazda ” respectively. Sc such marks 
were well known to the public. Deft., who 
kept a small shop in a poor quarter of London 
in which he sold various goods, offered for 
sale second-hand lamps of pltfs.* make at 
reduced prices in cartons bearing the respec- 
tive marks : — Held : the question whether a 
customer in such a case expects to receive 
new or second-hand goods depends upon the 
circumstances, including the nature of the 
locality, of the shop, & of the goods : in 
the present cases chere was no fraud or 
intent to deceive. Sc the inference might be 
drawn that deft.’s customers expected to 
receive second-hand lamps, & passing-off was 
not established. Both actions were dis- 
missed with costs. — General Blbotbic Co., 
Ltd. V. Pryce’s Stores, British Thomson- 
Houston Co., Ltd. v, Pryob’s Stores 
(1933), 50 R. P. C. 232. 

1442. Add, Annoiationa : — ^Refd. Stone, J. B. Sc Co. 
V. Steelace Manufacturing Co. (1929), 46 
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R. P. 0. 192 : Irving’B Yea«t-Vite, Ltd. v. 
Horsenail (1933), 108 L. J. Oh, 106. 

1442* Add. Annoidtion : — ^Refdi* Stone J. B, & Oo. 
V. Steelace Manufaetudng Oo. (1929), 46 
R. P. 0. 192. 

1442a. *3 — Pltfs., a Gemian co., had for many 

years manufactured & sold magnetos under 
the name ** Bosch ’’ & certain other marks 
such as Z.R.4.’* Before the war pltfs. 
formed a co. in America to make Sd sell 
magnetos, which co. was sequestrated in 
1917 Sc formed into the American Bosch 
Oorpn. Since 1917 ‘ magnetos had been 
imported into this coimtry, manufactured 
by the American Oorpn. Sc bearing the word 
** Bosch ** as a part of the identifying marks. 
Pltfs. commenced an action against defts. 
to restrain them from passing off magnetos 
by using in connection with them the name 
** Bosch ** Sc such marks as “ Z.B.4.” : — 
Held : there was no sufficient evidence that 
an American Bosch magneto could not 
properly be described as a Bosch magneto 
without other distinguishing wordfe, Sc accord- 
ingly the word “ Bosch when applied to 
magnetos was not distinctive of pltfs. ; Sc 
deft, was not intending to pass off magnetos 
not manufactmed by pltfs. as manufactured 
by them. — Robert Bosch Aktiengesell- 
scHAFT V. Cook (R. H.) Sc Co. (1930), 47 
R. P. 0. 462. 

1448a. .] — Hampshibb (F. W.) Sc Co. (1927), 

Ltd. V. General Kaputine Syndicate, 
Ltd., No. 1350b, ante. 

1458* Add. Annotation : — ^FoUd. Johnson Sc Son 
(Loughborough), Ltd. v. Puffer (W.) Sc Co. 
(1930), 47 R. P. O. 96. 

1462a. .] — Pltfs. commenced an action asking 

for an injunction to restrain the defts. from 
passing off as Sc for their goods hosiery not 
being their hosiery by using upon or m con- 
nection therewith the word “ Trinity ” or 
any other word only colourably differing 
therefrom. Pltfs. were the registered pro- 
prietors of a Trade Mark No. 321,009 regis- 
tered in 1910 consisting of the words Trinity 
Street, Street being in small letters, above a 
triangle within which was a monogram, Sc 
the word “ Brand below the triangle. On 
their hosie:^, however, they had used a 
mark consi^ing of the words ** Trinity 
Street Brand,” above “ All Pure Wool made 
in England,” the word ” Trinity ” being in 
large letters Sc the word ” Street ” in small 
letters. Sc against those words was ” Regis- 
tered 321,009.” Defts.’ hosiery was dyed 
^ a firm, whose works were in Trinity Lane, 
Hinckley, Sc they ]^ut on a mark consisting 
of the words ” Trinity Dye Sc Finish,” above 
a shield containing a representation of the 
arms of the Borough of Hinckley : — Held : 
pltfs., having made a misrepresentetion in 
the mark which they had used that it was a 
registered trade mark, had disentitled them- 
selves to relief Sc that the motion must be 
refused. The costs were ordered to be 
defts.’ costs in the action. — Johnson & Bon 
(LotTOHBOBOCGH), XjUD. V. PUFFER (W.) Sc 
Co., Ltd. (1930), 47 R. P. C. 96. 

1478. Add. Annotation :^Generallij, Reid. Abbey 


DiOXBT StnPFUBMBNT. 

Sports Oo. V. Priest Bros, (1936), 53 R. P. C. 
300. 

1495a. Due to mistake — ^As to rights of 

d6fendant.>-;In 1980, Radio Rentals com- 
menced business in the hiring of wireless 
receiving sets. In the early part of 1933, 
Radio Rentals entered into negotiations for 
an increase of capital with C. Sc W. In 
July, 1933, during the continuance of these 
negotiations, C. & W. incorporated deft, co. 
In Aug. 1933, pltf. co. was incorporated & 
had transfer!^ to it the business carried on 
by Radio Rentals. In Jan. 1934, the negotia- 
tions were abandoned Sc defts. commenced 
trading in a business similar to that of pltfs. 
In May, 1934, pltfs. commenced an action to 
restrain defts. from trading in the hu*e of 
wireless receiving sets under the name 
” Rentals, Ltd.” or any name so closely 
resembling pltfs.’ name as to be calculated 
to deceive. Defts. alleged that their name 
was descriptive Sc not calculated to deceive. 
Sc that by reason of delay pltfs. were estopped 
from bringing an action : — Held : the delay 
was due to the mistaken belief by pltfs. that 
deft. CO. had acquired some rights by reason 
of their prior registration, & the name of 
defts. so closely resembled that of pltfs. as 
to be calculated to deceive or cause confusion 
between the two businesses. An injunction 
was granted but was suspended for four weeks 
Sc an order was made for the payment by 
defts. of thirty guineas damages. Relief 
other than in respect of the trade names hav- 
ing been claimed in the pleadings but not 
at the trial, defts. wei'e ordered to pay two- 
thirds of pltfs.’ costs. — Radio Rentals, Ltd. 
V. Rentals, Ltd. (1934), 61 R. P. 0. 407. 

1504a. — .] — Clark (C. Sc J.), Ltd. v. 

Clark’s Shoe Service (1935), 62 R. P. C. 254. 

1516a. .] — ^Pltfs. had for some 

years sold motor car windscreen wipers 
marked with the words ” Vokes-Folberth,” 
” 0. G. Yokes Sc Oo.” Sc with pltfs.’ address. 
Such wipers were manufactured for pltfs. 
by the u. Co. under an agreement which 
prohibited the C. Co. from manufacturing 
such wipers otherwise than to pltfs.’ order Sc 
from seUing such wipers to persons other than 
pltfs. The 0. Co. wrongfully sold a number 
of such wipers marked as above to deft. E., 
who resold a number of such wipers to defts. 
The Marble Arch Motor Supplies, Ltd., who 
resold to the public. Pltfs. instituted an 
action against defts., clahning an injunction 
to restrain passing off, an inquiry as to dam- 
ages, Sc an* order for delivery up : — Held : 
the wipers complained of had been manu- 
factured Sc sold to deft. E. by the C. Co. 
wrongfully Sc in breach of duty to pltfs. : 
such wipers, not having been selected or 
marketed by pltfs., were spurious. Sc the sale 
thereof by defts. constituted actionable 
passing off t both defts. bad purchased 
innocently, Sc there being no evidence of sales 
by defts. of spurious wipers subsequently to 
complaint being made by pltfs., an inquiry 
as to damages must be refused : both defts. 
bad, subsequently to complaint being made 
by pltfs., maintained their ris^t to sell the 
spurious wipers, Sc the action was maintain- 


PART V. SECT. 6, SUB-SECT. 0.— fi. (b). 

^ 1460 S. Use of leUers BEC^Whether bar to reHef.h-^Amxujnta e. SAitm SrimiiiAN HsNnsiisoNS Swaurts, tto, (1927). 
40 0. L. P . 43.— AUS. 
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able. An injiunction to restrain passing ofl 
was panted against botlx defts.* an order 
for delivery up was made against defts. 
Marble Arch Motor Supplies, Ltd. Lefts, 
appealed, but the appeal was, by consent, 
dnanjssed.— 0. G. Vokbs, I/td. v. Evans 
(P. J.) & Makblb Arch Motor Suppubs. 
Ltd. (1931), 49 B. P. 0. 140, C, A. 

1516b. Inquiry as to damages.] — O. G. 

Vokbs, Ltd. v. Evans (P. J.) & Mabbir 
Arch Motor Supplies, Ltd., No. 1616a, 
ante. 


15160 . Order for delivery up.] — C. G. Vokbs, 

Ltd. V. Evans (P. J.) & Marble Arch 
Motor Supplies, Ltd., No. 1616a, ante. 

1527a. Action for passing oif settled— -Breach of 
terms — Injunction.] — Pltfs. commenced an 
action against defts. to restrain passing off. 
Tliat action was settled on terms agreed by 
the parties & an order was made staying all 
further proceedings except for the pm*pose 
of enforcing the terms scheduled to the order. 
On ascertaining that breaches had been com- 
mitted pltfs. moved for an injunction & an 
inquiiy as to damages resulting from such 
breaches : — Held : the procedure was proper 
for obtaining relief in sucli cases, Lefts, 
gave an undertaking in the terms of the notice 
of motion & an in<iuiry as to damages was 
granted. — Hyatt Koller Bearing Co. & 
Delco Bbmy & Hyatt, Ltd. v. Frederick 
Pollard & Co. <Bearingb), I/td. (1934), 52 
B. P. C. 115. 


1527b. Motion for injunction In default of defence.] 

— ^Pltfs., who manufactured rectifiers for wire- 
less pUTOoses under the name “ Westing- 
house Bectiliers,” commenced an action 
against defts. to restrain passing off their 
goods as those of pltfs. & moved for an inter- 
locutory injunction. Hefts, had obtained 
genuine goods of pltfs. & had taken them to 
pieces & reassembled them in an altered or 
mutilated form. Defts. did not appear & an 
interlocutory injunction was granted, of 
which the form was settled. After delivery 
of a .statement of claim, pltfs. moved for 
judgment in default of defence, & an order 
was made for an injunction in terms sub- 
stantially the same & for costs to bo paid by 
defts. — Westinghousb Brake & Saxby 
Signal Co., Ltd. v. Varsity Eliminator 
Co., l/TD. (1935), 52 K. P. C. 296. 


1557a. -.] — Resps. had used for many 

years in India a ticKet containing a picture 
of a lotus fiower & also a combinaton of 
three marks, one of which also contained a 
picture of a lotus fiower. Applts. bad 
adopted a ticket with a difierent picture, 
but also including a lotus fiower, ^ a combina- 
tion of three marks similar in general appear- 
ance to reaps.* three marks, but with a rose 
instead of a lotus flower. The ct. at Allaha- 
bad found that applts. had adopted these 
marks fraudulently, & that they were cal- 
culated to lead to passing off, & granted an 
injimction & damages. No case of actual 
deception was proved. The estimate of 
damages in particulars to the plaint which 
was verified by affidavit was Bs.26,000. 
The ct. awarded damages on the following 
basis : applts. were proved to have sold 
cloth bearing the marks complained of to 
the value of Bb. 3,200,000 ; the ct. assumed 
that, if offered without these marks, only 
40 per cent, of this quantity would have 
been sold, & gave as damages 9 per cent, as 

g rofit on the remaining 60 per cent., i.e. 

:.s. 172,800. Applts. appealed : — Held : the 
injunction was rightly granted, but the 
damages must be calculated by estimating 
the trade lost to resps. by reason of the use 
of applts,* marks, & the damages should be 
reduced to Bs.67,000. — .Tugqi Lal-Kamla, 

PAT & JUGGILAL - KaMI.APAT MiLLS OP 

Oawnporb V. Swadeshi Co., Ltd. (1928), 
46 B. P. 0, 74, P. 0. 


1570. Add. Annoiationa Apia. The Young Sid, 
[1929] P. 190 ; Co-operative Wholesale 
Society, Ltd. v. LaJly (1930), 23 B. W. 0. C. 
613. Reid. Brown v. Dagenham U. D. C, 
(1929), 98 L. J. K. B. 565 ; Clark v. Hrquhart, 
Stracey v. Urquhart, [1930] A, C. 28 ; Lloyd 
del Pacifico v. Board of Trade (1930), 46 
T. L. B, 476 ; London Welsh Estates, Ltd. 
V. Phihp (1931), 144 L. T. 643; Midland 
Employers’ Mutual Assurance, Ltd. v. Lewis 
(1930), 23 B. W. C. C. 192 ; Hamilton v. 
Branch, [1933] W. N. 11 ; British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616 ; 
Lancashire Loans, Ltd. v. Black, [1934] 1 
K. B. 380 ; lie Mai‘golin’s Registered Design, 
LJ930J 3 All E. R. 347. 


PART V. SECT. 6. SUB-SECT, 7.— 
F. (b) i. 

sff. Licence to use trade name — 
JRevocati(m^-Continiied use by licensee-- 
Injunction.] — Applts. oarriod on bnai- 
ness at shops In & near Melbourne 
under trade names which had become 
associated with their business, & they 
had the exolusive right to use the names 
by Business Names Act, 1928, s. 25 (1), 
as they were registered imder Partner- 
ship Act, 1916, as using the names. 
Applts. verbally agreed with resp. that 
he should, at hie own expense, open a 
shop fitted up like applts.' shops & 
there sell goods to be bought from 
them ; resp., with applts.’ assent, 
paints up over the shop their trade 
names, hla own name not appearing. 
In the following year applts. 
plained that resp. was bu:nng of 
his stock elsewhere & required him to 
disoonl^ne the use of the names, but 
an agreement was made that, as a 
temporary measure, he sk^d pim- 
obase elsewhere goods which they oouia 
not supply. After some months resp. 


was buying from applts. only 1 0 per cent, 
of his stook & was finally required to 
discontinue the use of the names. 
Upon resp. refusing applts. olaimod an 
injunction against nim : — Held : resp. 
had only a revocable licence to use the 
names, & as it had been revoked by 
applts. they were entitled to an in- 
junction ; the evidence did not show 
thiit the names had oeasod to be dis- 
tinctive of applts.* bnsiness by reason 
of their user under the agreement, & 
if there had been any deception of the 
public by applts., It was not fraudulent 
80 as to d&entitle them to the relief 
claimed. — CoiiBS (J. H.) Profbietart. 
LTI>. r. Need, [1934] A. O. 82 ; 103 
L. J. P. C. 13 ; 150 L. T. 166 ; 50 
R. P, O. 379, P. C.— AUS. 

sk. WheUier grarded — No inieniion 
to pass off — Bale of recondiiioned goods.] 
— Deft, sold reconditioned spark plugs 
manufactured by pltf. No trade mark 
was added to that already on the plugs, 
3c they were sold as ** renewed spark 

M '* An action against deft, for 
imotion was dismissed because 
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(a) It was not contrary to Unfair 
Competition Act, 1932, there being no 
competition between a now spark 
pl\ig & an old one, & (6) it was not con- 
trary to Criminal Code, sects. 486 to 
490, since deft, did not attempt to 
sell a different article under pltf.’s 
trade name.— A.O. Spark Plug Co.. 
Ltd. V. Logan, 119341 2 D. L. B. 390 ; 
O. K. 301 ; revsd., 11934] 2 D. L. R. 
390.— CAN. 


PART V. SECT. 6, SUB-SECT. 7.— 
F. (b) a. 

1688 i. Whether granted — ReastmaNe 
probability of damage to be shown .] — 
BREWSTER Transport Co. v. Rooky 
Mt. Tours 8c Transport Co. (Alta.), 
11929] 4 D. L. II. 418. — CAN. 


PART V. SECT. 0. SUB-SECT. 7.— 
F. (c). 

1669 m. Juooi Lal-KamA- 

LAPAT o. Swadeshi Mills Co., Ltd, 
(1928), L. R. 56 Ind. App. 1*— IND, 



Cases 1586a— 1589a. English and Empuie Digest Supplement. 


Part VI.— Royal Arms. 

15B6a. Application for transfer to 

King’s Bench Divlsion—For trial by Jury at 1589a. Improper use of device or title.] — Boyal 
Assizes.] — Royal Warrant Holders Warrant Holders* Assocn. v. Lipman 

Assocn. V. Sloan, Ltd. (1931), 48 R. P. 0. (1933), 78 Sol. Jo. C4 ; 61 B. P. 0. 165. 

387. 
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VoLXUIL Oases 85—115. 


TRAMWAYS AND LIGHT RAILWAYS. 
Part T — Tramways. 


25* Add. Annotcd^ion Consd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt* [1932] 2 K. B. 1. 

85. Add. Annotation : — Apld. Jjondon Midland & 
Scottish By, Oo. v. Greaver, [1937] 1 K. B. 
367. 

Or on leaving carriage.] — ^By 

bye-law 12 of the London County Council’s 
Tramways Bye-laws Bogulations : “ Each 
passenger shall, immediately upon demand 
or in case no demand shall have been made, 
before leaving the carriage, pay to the con- 
ductor the fare legally demandable for his 
jornmey, & accept a ticket therefor ” : — 
II dd : the bye-law was invalid (a) as being 
repugnant to the general law of England, in 


that it made failure to pay a faro legally 
demandable an offence, irrespective of 
whether there was or was not an intention 
to avoid payment, Sc (6) as being un- 
reasonable. —London Passenger Transport 
Board v. StT»tNER (1936), 154 L. T. 108 ; 99 
J. P. 387 ; 62 T. L. R. 13 ; 79 8ol. Jo. 840 ; 
33 L. G. R. 469. 

Annotation : — ^Refd. Haynes v. Davey (lO.'iT), 25 Ry. & Can. 

Tr. 29,1. 

91. Add. Annotation : — Oonsd. London Passenger 
Transport Board v. Sumner (1935), 154 L. T. 

^ 108. 

115. Add. Annotation :• — Generally ^ Refd. Oxford 
Corpn, V. Oxford Electric Co. (1930), 143 L. T. 
677. 


PART I. SECT, 3, SUB-SECT. 4.— A. 

34 i. Extent of obligation to repair. V— 
The Hobart Tramway Comi)any*A Act, 
1884, by sect. 15 (2), requires the 
Hobart Corpn. os the sucoessor of the 
Tramway Co., •* to oaiiac the place 
where the road Is opened or broken up, 
to bo fenced & watched, & to be 
properly lighted at nlglit where this 
18 necessary for the public safety ” : — 
Held: the qtialifioatlcm Cipressod by 
the words where this is neceH.sary, * 
oto., extends to the whole sub-sect. — 
SttyMOUR t?. HonAHT Coiuw.. 22 
Tas. L. R. 46,— AITS. 


PART I, SECT, 4, SUB-SECT. 8. 

m j, * — ^ What anmurUe to hremh.\^ 
Glascow Corpn, «. Strathebn, ti929) 
8. C. (J.) 6.— SCOT. 

PART IV, 

f (p. 365) i. To infhminHy under 

ugreemevt^'Damnues 2 ia]fahlo through 
viogligence of municipality. i — A iiiuni- 
oipal corpn. C/atinot claim under on 
agreement for indemnity against a 
street/ ry, co. when the datnaKCS paid 
by the muiUcnpality were I’endored 
payable by the Tiniijicip;uity’s own 
negllgimce. — O ti’AW a v. Ottawa Elko 
TlttC RV. C)0„ [1936] 3 D. L. R, 301. ■ 
CAN. 

h (p. 365) i. — — A street railway 
company operating within a province, 
origmally incorporated by a provincial 
le^slature, but whoso iindottakmg was 
subseQUently detdared by a Dominion 
Act to bo a work for the general advan- 
tage of Canada, is not^ subject to the 
Jurisdiction ot a public sorrlce com- 
mission created by the province, but 
the execution of its powers Is, by the 

S rovlBions of the Railway Act, whnln 
he Jurisdiction of the Board of I^ii* 
way Oomrs. for Canada. — Quebec Rv. 
Lioht & Power Co, v. Mon'I'calm 
Land Co., [19281 1 D. L. R, 143 : 34 
Can. Ry. Oas. 276 ; ri927] S. C. R. 
545.— CAN. 

aa (p. 365) i. To cortsmr 

apportionment of cod of tramway .] — 
An agreement betweem a city & a 
tramway co. apportioning the cost of a 
subway is a matter w'hich the Railway 
Board may refuse to conrider. — 
Quebec Railway, & Po^r 

Co. V. Quebec, [1934] 4 D. D. R. 523. — 
CAN, 

ee (p, 365) i. .|— By an agme- 

ment made in 1891, & confirmed by a 
statute of the Ontario le^slature. 
applt, CO, was given tho exclusive right 


to construct Sz operate an electric 
railway for a period of 40 years, with 
a right of ronowal for a further perio(i 
of 20 ytjai's, on tho lands of resp. 
conmiiasion. The agreement provided 
that, tm Its determination, tho co.. If 
unwilling to retJ<*w, was to be dul.s 
<‘ompcnbatod by the grantors ** for their 
jailwa.vs, equipment, machinery & 
other works . . . but not in respe(3t of 
any franchises for holding or operfiting 
the sftme,*' the eomponsation to be 
fixed liy mutual agreement, or, in casc^ 
of diffcu’enco, by arbn., the property of 
the CO. passing to the giuntors of the 
franchise. The railway w’aw operated 
by the oo. for 40 years in aeiiordance 
with the terms of the agrt>ement, but 
it w'as not a c*ommerclal success. Thc^ 
franchise having terminated, an arbn. 
was proc<<cded with to deteiTniru^ the 
amount of compenHation payable to 
applt. c‘o., & the majority of the aibi- 
trators wei*e of tho opinion that the 
railway, at the time it w'as handed over 
to resp. commission, “ Avas of no value 
for operation as a railway t o tb j railway 
CO. or the parks commlssitm or to any- 
one else," 5c that tho compensation 
payable was the “ scrap value," an 
amount which they fixed at §170,101. 
In this should he held to be the 
wrong basis of assessment, they flxc‘d 
the value of the undertaking (‘aleulatcMl 
on tho basis of cost of renoriKtriictions, 
less depTt4(;iaUon, as at 1, 1032, 

at »9«7,592 : — Held : there was no 
justified ion undei* the agroeniout or the 
confirming statute for assessing the 
compensation at eorap value, Jt w^as 
fundamental that it wuus a railway 
eoniplott^ with equipment, imwhlnory, 
& Avorks, which applt. co. was bound to 
hand over to re«p. eomrs, & for which 
it was to bo duly compensated, A the 
proper bw-sis of the compenHation w^as 
the cost of I'eoonstruct-ion, less deprecia- 
tion. It is well established that the 
reconstruction cost, less depreciation, 
is a corro<*t method of valuing a public* 
utility whesre the value of thcj franchise 
is excluded from consldemtion. - 
IK'JTERNATIONAL RY. CO. V. NTAUAKA 

Parks Commission, [1937] 3 All E. R. 
181 ; 81 Sol. Jo. 524, P. C.— CAN, 

ff (p. 365) I* Exemption — Con- 

tract of agrtemenU .} — ^In an action to 
recover from d^. co. cei'taln fees 
alleged to bo payable under a b;^-law 
of pltf. corpn. passed under Public 
VehlcieB Act, R. S, O.. 1927, s. 4 
Held : an agreement for exemption 
from taxation applied to tho operation 
of vehicles partly within & partly 
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without the city. — O ttawa v. Ottawa 
Electric Co., [19301 1 D. L, R. 651 ; 
36 0. R. C. 192 ; 64 O. L. R. 537.— CAN, 


pp (n. S66) i. Duty to te.plaee track .] — 
Tho obligation of a street ry. co. by 
its Act to replace its track in the ©vent 
of a certain street being paved by the 
city does not extend to relocating its 
track when directed to do so by the 
city engineer. — Halib’ax v. Nova 
SCOTIA IiIQIlT & l*OWEtt OO., LTD., 
[19341 4 D. L. R. 728 ; on appeal, [193.'iJ 
2 D. L. R. 214.— CAN. 


e (p. 866) i. Liability for condruCtxon 
of bridaes.J— Applt. oo, operated In the 
cities of Winnipeg & St. Boniface a 
street railw^ay system which had crossed 
the two bridges In question, but service 
across them had been discontinued as 
one of them was considered unequal to 
the strain of increasing general trafilc 
over it, & applt. had provided (with 
consent of the mxmicipalitiea) a sub- 
stituted service. The municipalities 
replaced tho bridges by new Sc stronger 
ones, tho change involving construction 
on altgaments diiferont from those of 
tho old bridges Sc the substitution of 
two lines of track for the fownor single 
track. On application by the muni- 
cipalities, tho Manitoba Municipal Sc 
Public Utility Board made an order 
requiring applt. to pay the cost of 
placing rails, tics & foundations there- 
for on the bridges & one-half the cost 
of such work In oonueotiou with the 
approaches ; — Held : the order was 
unauthorised.— WiNNiPEO Eleotrio 
Oo, V. Winnipeg Sc St. Boniface 
OiTY, (193418. 0. R.1 78 ; 4 D. L. R. 18X; 
ajfd., [1935] 4 D. L. B. 657, P. O.— CAN. 

e (p. 366) ii. .] — Ottawa 

Electi«c Ry. Co. v. Oitawa, [1934] 

1 D. h. R. 737.— CAN. 

aa <p. 366) i. Whether manda* 

mus lies to continue,} — A mandamus 
cannot be granted to compel a street 
railway oo. to continue the operation 
of its line. — R. v. Ottawa Electric 
RY. Civ., [1933] 1 D. L. K. 695.— 
CAN. 

fl (p. 366) I. .1 — Symons v, 

Winnipeg Elec. Co*. [1928J 1 D. L, R 
169; 37 Man. L. R. 170; [1927] 3 
W. W. R. 660; ajfg. S. C. sub nom. 
Winnipeg Elec. Oo. v. Symons, [1929] 

2 D. L. B. 197 ; [1928] S. O. R. 627.— 
CAN. 

ft (p. 366) ii. .] — ^Morgan 

©.British Columbia Electric Ry - Oo. , 
[19301 2 W. W. R. 776 ; 4 D. L, R. 
30 ; 42 B. C, R. 382.— CAN. 


.T a. 
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flf (p. 366) 111. — -.] — Ajuuss V, 

Bdmonton (City), (19301 2 W. W. R. 
26; 3 D. L. K. 639 : 37 O. R. O. 28 ; 24 
Alta. L. R. 458.-^AN. 

fl (p. 366) Iv, 

It waa the duty of defte.* motoiman to 
take aU preoautions to avoid a danffer 
vrhich was reasonably to be antifdl’ 
pated ; but he could not have antloi* 
pated that the driver of the automobile 
which he saw in front of him was going 
to run her vehicle out from the kerb 
BO as to be in his way. & when he saw 
that an accident was imminent he did 
everything possible to prevent a 
collision. — Maloney e. Hamilton St. 
R. CJO., (19301 1 R. L. R. 268 ; 36 
0. R. 0. 211 ; 64 O. L. R. 444.-^AN. 

ff (p. 366) V. .1 — ^Where a 

truck which had become stalled on a 
tram track was run into by a tram &. 
damaged ; — Held : there was common 
negligence & the judge properly made 
them equally liable. — PsTROLStTM 
Heat & Power, Ltd. v. British 
Columbia Electric Ry. Oo. (1932), 
46 B. C. R. 462.— CAN. 

IT (p. 366) i. .1 — ^Merger 

r. British Columbia Electric Ry. 
Co.. [19311 1 W. W. R. 660.— CAN. 

rr. (p. 366) ii. .] — When a 

street oar is travelling on its own right 
of way, not on a highway, the high 
speed of the oar is not a ground of 
negligence unless there was some reason 
for the motorman anticipating an 
emergency. — N ixon e. Oti'awa Elec- 
tric Ry. Co., [1932] O. K. .389; 3 
D. L. R. 263 ; rcesd., (19331 S. 0. R. 
164 ; 1 D. L. R. 609.— CAN. 

aaa (p. 366) i, .1 — Where 

a railway oo. runs Its oars along part 
of a highway, its statutory right not 
lielng exclusive of the right of the 
pubHo though preferential in the sense 
that upon the approach of a oar other 
users of the highway have to give it 
right of way, the oo. is under a legal 
duty by its servants to be on the watch 
for the safety of persons on the rail- 
way track, & to equip Its oar with 
lights adequate at night to enable the 
driver to stop in time to avoid them. 
It is not sufficient to equip the oar 
with a light of a recognised &. proper 
pattern* reasonable care must be taken 
that a car does not proceed when the 
light is out of order. There is a reoi- 
prooal duty upon persons using the 
highwav to take reasonable care to 
avoid the car. 

The language used bv s jury in 
explaining their reasons for their ver- 
dict should not be construed too 
narrowly. — Pronbk v, Winnipeg, Sel- 
kirk Sc Lake Winnipeg Ry. Co., 
[1933] A. C. 61 ; 102 L. J, P. O. 12 ; 
148 L. T. 193, P. 0.— CAN. 

aaa (p. 306) ii. The 

duty of a railway co. towards its 
passengers for hire is to take reason- 
able oare. Including in that the use of 
skill Sc foresight, to see that its carriages 
are reasonably safe for persons using 
them in the ordinary Sc customary 
manner Sc with reasonable care : but 
this does not mean that the co. should 
be held to have absolutely warranted 


their safety* With respect to the 
oonstruotional type of the stops of 
street railway oars, the duty of the oo. 
under the above rule is fuMlled when 
it purchases from the best manu- 
facturers equipment of the type 
customarily used for that traffic or 
itself manufactures such equipment 
in aooordanoe with the design custom- 
arily employed by street railway 
companies ; provided, of ooutse, there 
is no special defect in the individual 
oar in question. — Gsbbib v. Saska- 
toon, City OP, [1930] 2 W. W. R. 626 ; 
4 D. L. R. 543.— cAM. 

b (p. 867) i. After alighting 

beyond stopping place,] — ^Tramway co. 
held not liable for Injury to a passenger 
who was struck by an automobile 
after alighting from a street car at a 
point beyond its regular stopping 
place. — ^Kuczerky v, Toronto Trans- 
portation Commission Sc Saracini, 
(19371 1 D. L. R. 756 ; O. R. 266 ; 
revad,, [1937] S. C. R. 431.— CAN. 

dd (p. 367) i. .1 — A violent 

jerk in starting Sc an abrupt stop to 
avoid a car, whereby a passenger is 
injured, <Jon8titute negligentHJ. — MoN- 
TREAi^ Tramways Oo. v. Yervant 
[1936] 3 D. L, R. 241.— CAN. 

dd (p. 807) il. Sudden stop — In- 

jury to passenger about to alighi,] — The 
mere happening of a jerk when a street 
oar is about to stop does not of itself 
prove negligence on the part of the 
motorman or the co. ; & a passenger 
who is thrown down within the oar 
while about to alight must In order to 
succeed in an action for damages prove 
such ne^genoe by affirmative evi- 
dence.— Hyde V, BRITISH Columbia 
Electric Ry. Oo., Ltd., [1933] 1 
W. W. R. 174 ; 46 B. O. R. 443.— CAN. 

hb (p. 867) i. Slippery step.) — 

Chippendale v, Winnipeg Elko. (jo.. 
[19281 1 D. L. R.920 ; [1928] 1 W. W. R. 
288 ; 37 Man. L. R. 207.— CAN. 

hh <p. 367) U. DisplaoeTnent of 

platform on streelA — Zeidel v, Winni- 
peg Electric Oo., 119281 3 D. L. R. 
670; ri928]2W.W.R.601; 34Can.Ry. 
Cas. z67 ; 87 Man. L. R. 412 ; reosd., 
sub nom, Winnipeg Electric Co. v, 
ZEIDEL, [19291 3 D, L. R. 610 ; S. O. R. 
638.— CAN, 


n (p. 367). Affd. subnom, Winnipeg 
Eubctrio Co. u. Scott, [1928] 2 D. L. R. 
420 ; [1928] S. C. R. 62 ; 34 Can. Ry. Cas. 
260.— CAN, 

00 (p. 367). Hevsd, sub nom, Winni- 
peg Electric Oo. o. Odsgaard, [1928] 
2 D. L. R. 297 ; [1928] S. O. R. 192.— 
CAN, 


00 (p. 367) 1, Starting car before 

•passenger seated .] — The ovldenoe 
showed that a female passongor entered 
a street car in the winter season, Sc 
that there was water, snow Sc slush on 
the floor of the car at the time. While 
pltf. was in the front vestibule of the 
car, trying carefully to reach a seat, 
the operator of the car suddenly. Sc 
before pltf. had reached a seat or a 
position of safety, started the oar. 
Pltf. was thrown down Sc her leg 
broken ; — Held : the operator, know- 
ing the condition of the floor of the oar. 


was negligent. — Click v. Nova ScCtxa 
Tramways Sc Power Co. (1928), 60 
N. 8. R. 198.— CAN. 

00 (p. 867) ii. Collision urith 

autonumle — Injury to plaintiff by auto* 
mobite.]— Athonas v. Ottawa Elbo- 
TRio Ry. Co., [1931] S. C. R. 139 ; 2 
D. L, R. 473.— CAN. 

00 (p. 367) iii, — Misleading notice 
in cor.] — ^Pltf., a passenger in a street- 
car operated by deft. Commission, was 
Injured by a fall from the car Sc sued 
the Commission Sc a taxicab oo. for 
damages. Pltf. was standing on the 
treadle of the oar, when the emergency 
brake was suddenly applied Sc she was 
thrown against the exit door which 
opened Sc she fell into the road : — 
Held : the notice ** Do not stand on 
the treadle unless you wish to leave the 
car ** was an invitation to stand on it 
if one wished to leave the cai% Sc Implied 
that it was a proper & safe place to 
stand whilst the car was in motion. 
The Commission was therefore liable 
for negligence. — ^Morton v. National 
Taxi, Ltd., Sc Toronto Transporta- 
tion Commission, [19301 4 D. L. R. 
786 : 66 O. L. R. 3,— CAN. 

oo (p. 367) iv. limitation of 

action.)— An action for injury to a 
passenger while travelling on a street 
oar is not barred by the time limit 
imposed by Ontario Railway Act, 
1927, a. 267 (2), on action upon breach 
of contract relating to traffic. — 
Bryan v, London Street Railway 
00., [1934] 4 D. L. R. 704 ; O. R. 769. 
—CAN. 

U (p. 867) I. .] — South Aus- 
tralian Railways Combs. i>. Barnes 
(1927), 40 0. L. R. 179.— AUS. 

•a. Agreement between street railway 
dt municipality — Not enforceable by 
private individual.] — Exp. New Bruns- 
wick Power Co. (N. B.), [1928] 1 
D. L. R. 832.— CAN. 


■b. Ontario Bailway Act, 1913, 
8. 246 — Not applicable to railway 

declared to be for general advantage of 
Canada.'^Held : the railway being 
one of Dominion status, s. 246 has 
no application in so far as it is sought 
thereby to impose an obltotlon on 
the municipality to assume the owner- 
ship of the railway or in default submit 
to the continued exercise of the oo.'s 
privileges, notwlthstauding the expira- 
tion of the term of the franchise. — 
Merbitton V. Niagara, St. Cath- 
erines Sc Toronto Ry. Qo., [1931] 
1 D. L. R. 371; 65 O. L. R. 603; 
affd., [1931] 2 D. L. R, 161 ; 66 O. L. R. 
500.— CAN. 


sd. Xdmttation of action ,] — The benefit 
of sect. 60 of (jonsoUdated Railway 
&; Light Oo. Aot, 1896, which pro- 
vides that actions for any damage or 
injury sustained by reason of the tram- 
way or railway or the works or opera- 
tions of the co. shall be commenced 
within six months after the time when 
such damage was sustained, extends 
to employees of the oo, os well as to the 
00. itself. — Bentley e, Allen & 
Young, [1932] 1 W. W. R, 899 ; 45 
B. C. R. 66.-^AN. 
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VoLXUn. Cases 24-288a. 


TRESPASS. 


Part 1. — In General. 


24, Add. Annotations : — Refd, Rose v. Ford, 
[1937] 3 AU E, E, 369 ; Workington Harbour 
& Dock Board v. Trade Indemnity Co. 
(No. 2), [1937] 3 All E. E. 139. 


50, Add. Citations : — sub mm, Bioas v, Gbben- 
PIKLD & BsNaER, 8 Mod. Rep. 217 ; sub nom, 
Briggs v, Greinpeild & Benger. 1 Stra. 
610. 


Part II. — ^Trespass to Land 


55. Add. Annotation : — Refd. Elias v. Pasmore, 
[1934] 2 K. B. 164. 

99. Add. Annotation : — Consd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L, J. Oh. 63. 

116. Add. Anmtaiions : — ^Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Oh. 63 ; Stillwell v. Windsor 
Corpn. (1932), 76 Sol. Jo. 433. 

133. Add. Annotation: — As to (1) Reid. Port of 
London Authority v. Canvey Island Comrs. 
(1931), 101 L. J. Oh. 63. 

162. Add. Annotation : — ^Refd. Re Southern Ry. 
Co, (1935), 163 L. T. 106. 

165. Add. Annotations: — As to (1) Consd. Elias t?. 
Pasmore, [1934] 2 K. B. 104 ; Owen & Smith 
(trading as NuaginCar Service) v. Eoo Motors 
(Britain), Ltd. (1934), 151 L. T. 274. 

173. Add. Annotation : — ^Refd. Lavell & Co. v. 
O’Leary, [1933] 2 K. B. 200. 


176. Add. Anmtations : — Consd. Elias v. Pasmore, 
[1934] 2 K. B. 164 ; Owen & Smith (trading 
as Nuagin Car Service) v. Reo Motors 
(Britain), Ltd. (1934), 151 L. T. 274. 

229a. Value of land removed.] — In trespass 

for cutting into the pltf.’s close, & carrying 
away tiie soil, the proper measure of damages 
is the value to pltf. of the land removed, 
not the expense of restoring it to its original 
condition. — Jones v. Gooday (1841), 8 
M. & W. 146 ; 11 Dowl. N. S. 50 ; 10 L. J. 
Ex. 275 ; 151 E. R. 985. 

Annotations : — ^Eteld. Whitwham v. Westminster Brymbo 
Coal & Coke Co., f 18961 1 Cb. 894 ; Wednesbury dorpn. 
V. Lodpe Holes CoUiery Co., Ltd., 11907] 1 K. B. 78, 
C. A. 

233a. Injury to wife.] — A pltf. in an action 

of trespass may give in evidence a con- 
sequential injury to his wife, not as a sub- 
stantive ground of action, but to show how 
violent defts.’ conduct was. — Huxley v. 
Berg (1815), 1 Stark. 98. 


PART II. SECT. 5, SUB-SECT. 6.— B. 

l<p. 400)1. ,1 — On an appeal 

from a Jud^rment whereby pltf. In an 
action for trespass was awarded vindio- 
tlv^e damages in addition to special dam- 
ages, held that, in view of deft. *8 persist- 
ence in tiespassing in defiance of pltf.'s 
requests to desist, his violent & abusive 
conduct towards pltf., & the par- 
ticularly iuinriouB Sc malicious manner 
In which certain of the trespasses were 
committed, the allowance of vindictive 
damages was Justified Sc the amount 
thereof should not be reduced. — 
Spencer v. Grant, [19281 1 D. L. Tt. 
820 ; [1928] 1 W. W. E. 190 ; 22 Saak. 
L. E. 865.-~CAN. 

o (p. 400) i. — ^How- 

ever wilful Sc long continued a trespass 
may have been, no damages can be 
given thorofor beyond tho loss sus- 
tained by pltf. — Stewart «. Traders 
Trust Oo., [1936] 2 W. W. R. 636 ; 
4 D. L. E. 139.-~CAN. 

b (p, 401) I. J>epreciation in 

value of properfj/ — UnJawfuJ removal 
of remains of JnvOding.l — Simon v. 
Gastonouat, (19311 2 B. L. E. 76; 
2 M. P. E. 470.— CAN. 

b (p, 401) il. Malicttma damage 

to tmildino.l — The measure of oompen- 
satlon for the xnaUclous destniction 
of, or injury to, a building, in the 
possession of a claimant as owner in 
lee Is not necessarily the cost of the 
restoration or reinstatement of the 
building. The ot. should award full 
compensation in moneys numbered for 
the injury or loss sustained by the 
owner, due regard being bad to all the 
cixomnstanoes of the case, inolodlng 
the potential value, as well as the 
existhig value, to the owner of the 
property destroyed or injured.-— Mub- 
, PHT V. Wexford County Council. 
j (19211 2 I. E, 2S0.— IR. ^ 


PART I. SHOT. 1. 

22 1. Interference wUh super- 

incumbent air — Bodies traversing air 
Moitlwut touching wound — BuUets.h- 
Deft., who at the time was upon his 
own property, fired a bullet from a 
rifle at & killed pitf.*8 oat which was 
then on a shed on the adjoining 
property occupied by pltf. The Judge 
directs the Jury that deft, had com- 
mitted a trespass for which he was 
liable in damages to pltf. : — H eld : 
the direction was right. — Davies v. 
Bennibon, 22 Tos. L. E. 62. — AUS. 

PART I. SECT. 3. 

31 jv, — Several persons may 

be properly sued jointly for tresp^s to 
the person in fali^y arresting pltf. & 
subjecting her to a physical examina- 
tion. — ^Paohkowsky V. Andrews, 
[1934] 4 D. L. R. 662 ; 62 O. O. 0. 141 ; 
42 Man. L. E. 366.-~-CAN. 

PART II. SECT. S, SUB-SECT. 1,— A. 

eg XX. HOUJNGSWOI^^ 

& Whitney, Ltd. v. Wright, [19301 
3 D, L. R. 996.--OAN. 

e2 sad. .] — Ifi s,n action for 

damages for trespass to land, pltf. 
must prove possession. — Biwen v. 
IM. C1934] 4 D. L. E. 662 ; 9 M. P. R. 
68.-^AN. 

Il 1^ Lease by committee — 

PART n. SECT. 8, SUB-SECT. 1.— B. 

72 xidx. .]— In an action of 

tiiQtpaBs Held .* pltf. had i^ed to 
prove the identity of the i^nds 
he occupied with those described in the 


documents under which he claimed, & 
his claim therefore faUed. — ^Pkenettb 
V. Taylor (1935), 9 M. P. R. 212.— 
CAN. 

sg. At time of writ.] — ^In an action 
of trespass pltf. m\ist have a title to 
the land at the time of the Issue ot the 
writ. — Stewart v. Goss (1933), 6 
M. P. E. 72.— CAN. 

PART II, SECT. 8, SUB-SECT. 1.— 
0, (a). 

g (p. 384) i. Clarke v. 

Coburn Lumber Oo. (1929), 1 M. P. E. 
579.— CAN. 

PART 11. SECT. 3, SUB-SECT. 4.— A. 

sa. Locatee of Crown lands.] — Hamm 
V. Krokback Sc Co., Ball v. EIrokbaok 
& 00.(1928), 34 O. W. N. 81; affg., 
[1928] 2 D. L. R. 389.— CAN. 

PART 11. SECT. 8, SUB-SECT. 4.— 

H. (a). 

Q I. painter em- 

ployed under a contract vdth a firm of 
manufacturers, painted on the wall of a 
shop oooupied by a tenant an adver- 
tising sign. He did the work with the 
permission of the tenant, being under 
the impression that the tenant was the 
owner, &; here presented to his em- 
ployers that he nad the owner's per- 
mraon. In an action by the owner 
of the property claiming damages 
against the painter & his employers : — 
Held .* the owner was entitled to 
damages against bothjdefts., the matter 
oompialned of being of such a per- 
manent nature as to cause injury to 
the reversion. — BniTOHNELLe.”” “ 

, (Fred.J & Co. Pty., Ltd, (1980), 
I Argus h. H. 176.— AUS. 
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236. Add* Annotation — ^Refd. Callard v, Beeney, 
[1930] 1 K. B. 363. 

24.7a. Holding public meeting on private land.] 

— Pltf. CO. waa foimed to acquire & did in 
fact acquire land at H. to be laid out as a 
garden city under &; by virtue of powers con- 
ferred by a private Act of Parliament. The 
roads in the garden city were vested in the 
pltfs. & were to r^ain so vested until made 
up A taken over by the highway authority. 
Deft, gave notice that he intended to hold an 
open air meeting in the neighbourhood of a 
church on pltfs.’ property at the junction 
of two roads. These roads were not barred, 
but notices had been posted upon them 
announcing that they were private roads. 
They were not dedicated to the public, nor 
had they been taken over by the highway 
authority, Pltfs. having sought an injunc- 
tion I — Held : it being clear that there was 
no public right of way along the roads in 
que^ion, it was unnecessary to discuss the 
question about any right of holding a meeting 
at the junction of the roads, ^ pltfs. were 
entitled to an injunction. —^Hamtstead 
Gahpen SunuKB Trust, Ltd, w. Denbow 
(1913), 77 .T. P. 318. 

258. Add. Annotation : — Retd. Grant v. Derwent, 
[1929] 1 Ch. 390. 

261# Add. Annotation : — Retd. Liddle v. North 
Riding of Yorkshire County Oounci), [1934] 
2 K. B. 101. 

273. Add. Annotation : — Refd. Wniiams-KUis v. 
Cobb, [1935] 1 K. B. 310, 

274). Add. A nnotaiion : — Refd. Liddle v. North 
Riding of Yorkshire County Council, [19341 
2 K. B. 101. 

808a. No right to set up Jus tertii.] — In an action 
of trespass a deft, cannot set up a jus tertii 
against a possessory title. — ^NiqHQLLS v. 
Ely Beet Sugar Factory, [1931] 2 Ch. 84 : 
100 L. J. Ch. 269 ; 146 L. T. 113. 

327a. .] — (1) Pltf. <fe deft, owned adjoin- 

ing properties. Deft., wishing to rebuild 
his property, obtained leave from pltf. to 
undei*pin pltf.’s wall wliich abutted upon 
deft.’s budding. Deft.’s now building was 
to have girders upon a steel cage, to sup- 
port this steel framewojrk it was necessary : 
to place stanchions at intervals along the i 
boundary. Where these i^tanchions were 
placed deft, extended the concrete founda- 
tions 8<7me 20 ins. beyond pltf.’s wall into j 


pltf.’s land: — Held: (1) the permission to 
underpin pltf.’s wall did not authorise the 
extension of the concrete foundations 
into pltf.’s land, & this extension amounted 
to a trespass. (2) Before trial, deft, paid 
£100 into ct. with a denial of liability. 
At the trial pltf, recovered £31 10s, 

damages ; — Held : pltf, ought to h^ve his 
costs of the action up to the time of pay- 
ment m, tJie subsequent costs of the issue 
of trepass. Deft, should have the costs 
since payment in of the issue as to damages. — 
Wiixcox V. Ketteix, [1937] 1 All E. R. 222. 

34ga. .] — (1) If a person who keeps hounds & 

a hunting establishment receive notice not 
to trespass on the lands of A., & after this 
his hounds go out, followed by a number of 
gentlemen who go upon the lands of A., the 
owner of the hounds is answerable for all 
the damage they do, though ho himself for- 
bear to go on the lands, unless he distinctly 
desires the gentlemen so out with his hounds 
not to go on those lands. 

(2) If a stag, hunted bj’^ the hounds of B. 
run into the bam of A., B. his servants have 
no right to enter the bam to take his stag ; 
& if they do so they are trespassers. — ^B aker 
V. Berkeusy (1827), 3 C. & P. 32 ; 172 E. R, 
310. 

362a. Repair.] — To an action on the 

case for prostrating part, A building on part, 
of a wall, & laying materials on a close, in 
which wall & close pltf, was interested as 
reversioner, deft, pleaded that his own 
dwelling-house, which he was repairing, 
accidentally & without his default fell upon 
the wall & threw it down, & that after- 
wards, & before action brought, & within a 
reasonable time, deft, carefully, & at his own 
expense, erected & built the said wall upon 
the said close, &, in & about such erecting & 
building, necessarily & unavoidably com- 
mitted the grievances, etc., doing no un- 
necessary damage, etc., A thereupon & then, 
to wit at the times when, etc., at his own 
expense, repaired all damages sustained by 

E ltf. by reason of the grievances, etc. ; — 
leld : on demurrer, no answer to the 
action. r~T A YLOR v. Stendall (1845), 3 
Dow. & L. 16l ; 7 Q, B. 634 ; 14 L, J. Q. B. 
801 ; 6 L. T. O, S. 214 ; 9 Jur. 1096 ; 116 
E. R. 629. 

379. Add. Annotation : — Refd. London Corpn. v. 
Lyons, Son Sc Co. (Fruit Brokers), Ltd., 
[1936] Ch. 78. 


PART II. SECT. 6, SUB-SECT. 2.~-B. 

se. Possession of mother.] — The pos- 
seesioB of a mother wlU hot be con- 
sidered tortious as against the heir, 
being her own child, but will rather be 
treats as the possession of a gnardlan. 
— Dob d. Hoak v. Empby (1884), 8 
0. S. 488.— CAN, 

PART U. SECT. % SUShSEOT. 8 .t~A. 

sb. Treepaas on Indian reserve — 
Neeessiiy for consent of band.) — ^Pap- 
Wbk-In V. Bbaudbt, [1938] 1 w. W. R. 
188.— CAN. 

PART 11. SECT. 6, SUB-SBOT. S.— B. 

sd. Long posseseton of easement .] — 
Buown e. SnuDHT (1844), 1 tJ. 0. R. 
124.— CAN, 

6, 

pay- 
wue 


part Ih SECT. 6, SUP-PEOT. 

0 The moneys 

able under an a^exaent for the 


of land were assigned to deft, bank, 
&; the purchaser, who was in possession 
& hacL defaulted in his payments, 
agreed with the bank to pay over to l£ 
the proceeds of the crop on the part 
of the land which had been broken but 
had not been suwuoor^faUowed for 
several years, ^ also agreed to 8ummer<* 
fa^w It ’v^thout delay, fie, however, 


S I to oarry out a promise given by 
to the weed Inspoptw to plpngb 
r the weeds, one O., 
dhdor ^ Instnwitlons from tb® 
entered, on tbp land nad plougb-'** 
under the weeds on a Part of it when be 

ppehas^ for damages for toeapass. 
The bank was not in the position tSTa 
peroon wbo bas a ^ht^tp abate a 
nuisance udth or wit^ut qptioe fevep 


If a nuisance existed i por, tn the 
absence of a contrapt ipTing it a right 
of entry, had it a right to enter on the 
principle that it was entitled to pre- 
serve Its security or prevent its Impair- 
moot ; & the eyidenpe did not support 
a dpding ^at tbo entry was by leave & 
lioenoe. — ^R otal of Canada «• 
BbNDIKSBN & iRELANb, [1928] 2 

W. W. R. 27.—CAN. 


9 . 
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PART II. aiBpT. 6. 

■f. Mistake as to land entered. 

MUNBO V. fTXDS» LtnUBBR 
Co. (I92d), ^2 nTb. R. 487.— Oi 
sk, Budry by private fi- 

fe another weie employed as inquiry 
agents to obtain evidence in oonnectipu 
vdth certain divorce proceedings. 
lieving that they would be able to 
obtain J-he evidence teaulred they 


entered the premises of 
ponsent. On a charge mi 


'“’’(Seti. 4 of 


Vol xun.— l!ram. (km 448*-6d& 


Part III. — ^Trespass to Goods. 


448a. Bottles marked with name of plaintiff— 
Refilled by defendant.] — Applts., who were 
manufacturers of aerated water, marked 
their name on the bottles & claimed an 
exclusive right of property in them. Resp 
w^ a grocer who had no contractual relation- 
ship with applts^ & he had in his shop a 
soda foimtain by means of which he supplied 
customers with aerated beverages for con- 
sumption off the premises. The customers 
had to bring a bottle or other receptacle, Sc 
in practice reap, filled it without examination 
& witholit inquiring into the customer’s 
right to use it. Occasionally applts.* bottles 
were used in this way. In an action by 
applts. agaunst resp. to restrain him from 
receiving from customers bottles marked 
with applts.* name for the piupose of tilling 
them with beverages : — Held : there was no 
duty on resp. to ascertain which bottles were 
applts.* property, & the action failed. 

As in the ijarticular case the requests to 
fill the bottles were in the nature of a trap 
order Sc were made with the authority of 
applts., no case of trespass was proved Sc 
for this reason the action failed {per Cur.). — 
Leitcii (William) Sc Co., Ltd. v, LEydoi?, 
Barr (A. G.) & Co., Ltd. v. Macgeoguegan, 
[1931] A. C. 90; 100 L. J. P. C. 10; 144 
L. T. 218 ; 47 T. L. K. 81 ; 74 Sol. Jo. 
836, H. L. 

448b. Retaking goods held under “ display agree* 
ment ** — No notice of removal.] — By a 
written display agreement ’* made between 
X. CO. Sc dealers, X. cD. delivered a motor 
chassis to the dealers on the terms that it 
should remain the property of X. co., <fe should 
not be taken out on the road. Tlie dealers 
made a deposit of £10 & were entitled by pre- 
payment to purchase the chassis* X. co. 
were to be at liberty to remove the chassis 
at any time, but “ if the dealer shall have 
constructed a body on the vehicle he shall be 
at liberty to dismantle the said body before 
removal of the vehicle under the provisions 
of this clause.” X. co., without notice to 
the dealers, entered their garage &, seizing a 
chassis in the possession of the dealers, took 
it into the street, where they dismantled a 
body that had been lixed thereto by the 
dealers. The dismantling was observed by a 
creditor of the dealers Sc others i-^Held : a 
term must be imported into the agreement 
that X. CO. must give such notice of the 
removal to the dealers that they could 
remove their body from the chassis in the 
garage. Accordingly the co. had committed 


a trespass to goods for which substantial 
damages could be awarded. 

Per ScRUTTON & Maugham, L.JJ. : Ex- 
emplary damages may be awarded for tres- 
pass to goods, due to the manner of the tres- 
pass. — Owen & Smith (trading as Nuagin 
Cab Service) v, Beo Motors (Britain), 
IjTD. (1934), 161 L. T. 274, 0. A. 

Annotation: — Consd. Intoroven Stove Co, v. Hibbard & 
Painter & Shepherd, [19.36 J 1 All K. l\. 263. 

448c. Seizure of documents at time of arrest — No 
search warrant.] — In order to effect the 
arrest of U., defts., police officers, entered 
pltfs.* premises. WhiJe there they seized Sc 
carried away documents found on the pre- 
mises, being (a) documents which were after- 
wards used on the trial of E., (6) a document 
found on H. & used on bis trial, Sc (c) docu- 
ments which did not constitute evidence on 
these trials. At the conclusion of the trials 
the documents under (a) & (h) were not 
returned ; those under (c) Were returned soon 
after seizure: — Held: (1) although the 

original seizure of the documents was unlaw^- 
ful, it was excused as regards documents 
under (a) Sc (6), it being to the intoi-est of the 
State that material evidence should be 
preserved ; (2) the police had a right to 

search H. on his arrest, Sc also to seize any 
documents in his possession whiclx would form 
material evidence against him or anybody 
else on a criminal charge. Any property 
so taken might be retained by the police until 
the conclusion of proceedings under any such 
charge. 

The police, having lawfully entered the 
premises to arrest H., did not by reason of the 
subsequent unlawful seizure of the documents 
under (c) becomes trespassers ab initio as to 
the land, but only as to the documents. — 
Elias v. Pasmore, [1934] 2 K. B. 164 ; 103 
L. J. K. B. 223 ; ISO L. T. 438 ; 98 J. P. 
92 : 60 T. L. K. 106 ; 78 Sol. Jo. 104 ; 32 
L. G. R. 23. 

478. Add, Annotation : — Consd. Be Simms, Ex p. 
Trustee, [1934] Ch. 1. 

489. Add. Annotation : — Consd. Freshwater v. 
Buhner Rayon Co., [193.3] Ch. 162. 

496a. Exemplary damages — Manner of trespass.]-— 

Owen Sc Smith (trading as Nuagin Car 
Service) v. Keo Motors (Britain), Ijtb., 
No. 448b, ante. 

508. Add. Annotation : — Refd. Swaffer v. Mulcahy, 
Hooker & Mulcahy, Smith v. Mulcahy, [1934] 

1 K. B. 608. 


Inclosed Lands Protection Act, the 
inaflristrato found that a trespaws had 
been committed, but dismissed tlu* 
charffo on tbo ground that dofts. had 
a lawful excuse for entering Upon the 
land in Question i—Hcld : the entry 
uf defts. on the land In question was 
Without lawful excuse, as au entry by 
a private detective, or any other person, 
against the consent of the owner or 
^’f^’upler of land in order to obtain 
cviqeiioo in connection with civil pro- 
eeedings, is on entry ** without lawful 
excuse within seci*. 4 of Inclosed 
hdfl Prbteotion Act, 1901.— MOBRm 
D^jr^(198q). 53 n. S. W. W. N. 


PART in. SECT. 1. SUB-SECT. 1 .— 

B. (a). 

433 1. Accid&ntal cud — Arising from 
negligent — 8htp .\ — ^Wolverine S.S. 
Co. V. Canadian Drbdoing Co., 
[J9301 4 D. L. R. 684; 65 O. L. L. 
41.— CAN. 

PART in. SECT. 1, SUB-SECT. 1.— 
B. (b). 

sm. Re)mval of books of insurance 
agmt during illness bg second agent.h-- 
An insurance agent removing books A 
effects from the oflioe of another agent 
during his illness is liable for damages 
in trespass.— F oxam. i*. Shobrook, 

49 


I193CJ 2U.L. IL 1.36 ; 50 B. C. R. 4.30 ; 
affd* [1936] 4 D. L. H. 46L— CAN. 

PART Li. SECT. 6, SUB-SECT, 3.— B. 

q i. J — In an action for negli- 
gence causing damage to goods the 
measure of damages is the depreciation 
in the value of the goods as the result 
of the accildont.— CoPWEY e. Finkisi.- 
flTKIN, [1928) 3 D. L. It. 671 ; [1928] 
8 W. W. R. 89.— CAN. 

t i. .]— Where a gasoline engine 

Used in a flsbiiig boat was wrt>ngffully 
sehsed under a conditional sale agree- 
ment damages were awarded for loss ae 
a result of being unable to fish during 
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551. Add. CUaHom nom. Bioos <?. BbnoeEi I 555a« trap order.] — ^liSi^rcH (Wiixiam) ds Co., 
2 Ld. Baym. 1272 f sub wm. Brioos v, I/ro. o. Lrybon^ Baskr (A. 0.) & Oo.» Lxd. 

1 Stra. 610. v. Hacgboobboak, Ko. 4i8a, anU. 


Part IV. — ^Trespass to the Person. 


597. Add. Annotation: — ^Hefd. Ldddle v. North 
Ridiig of Yorkshire County Council, [1934] 
2 £l. B« 101. 

630* Add. Annotation : — ^Refd. Liddle v. North 
Biding of Yorkshire County Council, [1934] 
2 £1* B. 101* 

647. Add. Annotation : — Consd. Horsfield v. Brown, 
[1032] 1 K. B. 366. 

733a, J — If A., having no 

right to apprehend B., direct a police officer 
to take B., & he do so, B. may maintain an 
action for false imprisonment against A. ; 
but if A. merely make a statement to the 
officer, leaving it to him to act or not as he 
thinks proper, & the officer then take A., 


B. *b remedy against A. is, if any, by action 
on the case. — Hopkins v. Crowk (1886), 7 

C, A P. 373 ; 173 E. B. 166, N. P. ; 
queni proceedings ^ 4 Ad. ^ El. 774. 

Annotations: — ^Distd. Hudeon v. Howard (1837), 1 Jur. 658. 
Bold. Klne v. Evershed (1847), 10 Q. B, 143 ; Road v. 
Coker (1853), 13 C. B. 850 ; Deroooort v. Oorblshley (1855), 
1 Jur. N. S. 870. 

757a. .] — S., an agent of defts., tldnking pltf. 

guilty of larceny, gave him into custody & 
signed the charge-sheet. S. stated in evi- 
dence : “I did give him in charge ’’ : — Held : 
this amoxmted in law to false imprisonment, 
but no case of malicious prosecution was 
shown. — C lubb v. Wimpby & Co., Ltd., 
[1936] 1 AD E. B. 69 ; revad., [1936] 3 All 
E. B. 148, C. A. 


the Reason. — R obertson v. Vivian, 
[193^^2 D. L. R. 776 ; 48 B. O. R. 295. 


PART 111. SECT. 6. SUB-SECT. 8. 

548 iv. .] — In an action for re- 
plevin of logs evidence by deft, of jiLS 
tertii is not admissible if pltf. is in 
lossession of tbo land in dispute ; un- 
eas deft, can prove be entered by 
authority of the owner of the jus tertii. 
— Pentlanp V. Godin (1932), 4 

M. P. R. 385.— CAN. 


PART IV. SECT. 1, SUB-SECT. 5.— D. 

687 i. How far assault jtutified .] — 
Held : on the facts disclosed the blow 
struck was justlhed on the ground of 
self-defence. — ^W bston v. Lott & 
Ohristophbbson, 11936] 2 W. W. R. 
466.— CAN. 

644 vli. ,J — ^McNeill v. Mill 

(Sask.), [1929] 2 D. L. R. 296.— CAN. 


PART IV. SECT. 1. SUB-SECT. 5.— F. 

sp. Assault by bailiff — Independent 
contractor.] — Deft. co. authorised deft.. 
B., who carried on business as a 
licensed balllil, to seise a motor oar 
under a oonditional sale agreement. 
In the course of the seisure B. broke 
open pltf.'a garage, Sc assaulted pltf. 
Damages were awarded pltf. against 
both defts. Tlie oo. appealed : — 
Held : the bailiff was an independent 
oontractor & the co. was not liable. — 
Roman e. Motorcar Loan Co., Ltd., 
& Burns, [19301 1 W. W. R. 775 : 3 
D. L. R. 296; 42 B. C. B. 457.— 
CAN. 

sr. Death by shooting. ] — Ir an action 
against a police officer for the death 
of a person who had been killed by 
the ncochetting of a bullet from a 
revolver which the officer had fired, 
without aiming at any one when pur- 
suing the deceased In order to arrest 
him: — Held: the officer believed on 
reasonable Sc probable grounds that 
the deceased had been abetting one 
whom he also believed on such grounds 
had broken into a shop. Sc the officer 
in shooting as he did was acting 
properly witbto his tights Sc doing 
no more than his duty required him 
to do.— M erin V. Boss, [1033] 1 
W. W. R, 109 ; 60 O. O. 0. 18 ; 46 
B. C. K. 471.— fcAM. 


PART IV. SECT. 1. SUB-SECT. 5. 

J. 

676 i. Disturbances at public meeting.] 
— ^In an action for damages for assault 
alleged to have been committed by 
deft, when chairman of a meeting of a 
branch of a brotherhood, it was shown 
that because of pltf.*8 attempt to 
address the meeting a breach of the 
peace arose Sc there was reasonable 
ground for apprebeusion that if he 
persisted it would continue Sc perhaps 
extend in area & intensity : — Held : 
under the oircumstanoes, it become 
deft.^s duty as chairman to try to 
restore order. Sc the Judge was right in 
concluding that in attempting to do so 
deft, was juntified in using force & that 
he had used no more force than was 
necessary for that purpose. — S ikorski 

V. Kobrinski, [1935] 3 W. W. R. 433 ; 

6 F. L. J. (Can.) 229.— CAN. 

PART IV. SECT. 1, SUB-SECT. 7. 

i, Provocation to assault.] 

— On appeal from a Judgment for pltf. 
in an action for assault the damages 
were reduced to 610, the assault having 
been merely a technical one, which 
apparently had been courted by pltf. 
with a view to an action for damages. — 
Hodqkinson t>. Martin, [1928] 3 

W. W. R. 763.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2. 

714 iii. .] — A direct act of tres- 
pass is essential to an action for false 
imprisonment.— G unter e. Prince 
Wixxiam School District, No. 3, 
Trustees (1934), 8 M. P. R. 15.— CAN. 

781 I. Charge made to 

police officer — No further action by 
defendant.] — Mann e. Rasmussen, 
ri 928] 3 D. L. R. 319 ; [1928] 2 W; W. R. 
278 ; 23 Alta. L. R. 615.— CAN. 

731 li. Incorrect repetition 

of statement made by defendant causing 
arrest .] — SPARKS v. Joseph (1858), 

7 C. P. 69.— CAN. 

0 I. — Detention without formal 
arrest ,] — ^A felony having been com- 
mitted, a civic guard requested the 
two pltfs., whom he HUHi)eoted of com- 
plicity in the crime, to go to the civic 
guards* barracks, which pltfs. volun- 
tarily did. When they reached the 
barracks they were questioned by 
deft., the chief superintendent of the 
civic guards for the county. Sc were 
then detained in the barraoks while 
the guards were endeavouring to pro- 
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cure evidence. They were not charged 
with any crime, nor were they formally 
arrested. They wore detained In the 
barracks from an early hour of the 
morning of one day until the evening 
of the following day, when, in conse- 
quence of a letter of complaint from 
their solr., they were formally arrested 
& charged with the crime Sc brought 
before a peace comr., who remanded 
them on bail to the next district ot. 
At that ot. the charge was dismissed. 
It was admitted that pltfs. could have 
been brought before a peace oomr. on 
either of the two days during which 
they were detained. Each of pltfs. 
then brought a civU bill against deft, 
for damages for false imprisonment : — 
Held : the detention of pltfs. amounted 
in law to Imprisonment, as It was a 
total restraint of their liberty Imposed 
on them by the action of the Guards. 
It was the duty of deft., as the officer 
responsible for such detention, to have 
brought pltfs. before a peace comr. as 
soon as he reasonably could. Accord- 
ingly, as be did not do so, he was liable 
to pltfs. in damages in respect of tbo 
period that elapsed between the time 
when deft, could reasonably have 
brought pltfs. before a peace oomr. & 
the time when he in facst did so. — 
Dunnk V, CJlxxton, (]930] I. It. 366. — 
IR. 

o ii. Submitting to be searched.] 

— Pltf. when shopping in deft. *8 store 
was wrongly accused by a house 
detective of theft, &, in order to prevent 
the necessity of actual force being used 
or the creating of a scene, went at the 
deteotive*s request with her Sc the 
latter*s assistant to a room where be 
was soarohed : — Held : deft, was liable 
In damages for false imprisonment;— 
Conn u. David Sfbncsui, Ltd., [1930] 
1 W. W. R. 26 ; I D. L. B. 805 ; 42 
B, O* R. 128.— CAN. 

PART IV. SECT. 8, SUB-SECT. 3. 

sa. Warrant issued in course of dutg 
— By clerk of court — No liability. Yr 
Nalty V. Howell (1929), S. A. S. R. 
23.— AUS. 


PART IV. SECT. 2, SUB-SECT. 4.— 
A. (a). 

765 I. Arrest on eiuit process — 
Defective oMdavU to hold to 
Faihire to <Mege notice in meriting 
debtor as required by Judicature Act, 
n. 8. N. B., 1927, s. 32.1— ELSTO^n t). 
PUBDT (1929), 1 M. F. R. 421.— OAW* 



769. Ad£U Anft4>kUion: — A$ to (1) Held* Laasaa^ 
Bros. & Co. V. Banque Industrielle de Mo 0 cou« 
La^ard Bros. & Oo. v. Midland Bank, LfcdL 
(1931), 101 L. J. K. B. 66. 

770. AAd» AnnotaiMn: — ^Hefd. McArdle v. Egan 
(1983). 160 L. T. 412. 

783. Add, Annotation : — ^Refd. Olnbb t>. Wimpey 
& Co., [1936] 1 All E. R. 69. 


Voi. zna— owni 

S29. Add, Annotation 'Bald. McArdle Bgao 
(1933), 160 L. T. 412. 

862. Add, Annotations : — Befd. Chapman v. Biles’^ 
mere (1932), 48 T. L. B. 309 ; Oozier v. 
Wishart & Co. & Western Printing Services, 
Ltd., [1936] i All E. B. 1. 


part IV. SECT. 2, SUB-SECT. 5. 

r (p. 456) i. .] — ^Pltf. while try- 

iiK? to ^t a cash refund from deft. co. 
for a dress was ordered by a peace 
officer employed by deft, to accompany 
him to the office of the deft/s super* 
intendent. She did so, but while 
waiting: in an outer office to speak to 
the superintendent, & after tho officer 
had pointed out to her that the in* 
formation she had griren did not oorre* 
spond with entrios in the city directory. 


she loft hurriedly & attempted to 
roach an elevator. The officer pur- 
sued Sc caught her by the arm, & after 
some resistance, she accompanied him 
to the superintendent's office, when on 
her refusing to give any explanation 
of tho dress, she was permitted to 
leave. In an action for damages, it 
was found, on such of tho evidence as 
tho ct. accepted as true, that there 
was no assault Sc that there was no 
actual detention except for the period 


between the time when the officer seixed 
her arm when she was near the elevator 
& the time when she was told she might 
go : — Held : the officer had reasonable 
ground for his suspicion that pltf. was 
committing an offence, & his oondnot 
towards her was reasonable & justi- 
ffable under the circumstances. — 
Cochrane v. T. Eaton Co., Ltd., 
[1936] 1 W. W. R. 639 ; 2 D. L. R. 
613; 65 Can. C. C. 329 ; 44Man. L. R. 
17 ; 6 P. L. J. (Can.) 308.~-CAN. 
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.Owns .’BicfflST'; Sx^ppiiaiiiiirt'. 


TROVER AND DETINUE. 

Part I. — Nature and Subject-Matter. 

58. Add. Annoiation: — ^Reld. Banco de Portugal v. 68. Add. Annotation ; — Raid. Ellis v. Noakes, 
Waterlow & Sons, Ltd. (1931), 100 L. J. K. B. [1932] 2 Ch. 98, n. 


Part II, — Liability for Conversion and Detinue 


09* Adda Annotations ;^Apprvd. Oakley v, Lyater, 
[19811 1 K. B, 148. Refd. Aahby v. Tolhurat, 
[1937] 2 K. B. 242. 

100. Adda Annoiation : — ^Apprvd. Oakley i?. Lysfcer, 
[1931] 1 K. B. 148. 

102. Add, Annotations : — Consd. Fenton Textile 
Assocn. Va Thomas (1929). 46 T. Ii. B. 264. 
Held. Leitch (William) &; Co. v. Leydon, 
Barr (A. G.) & Co. v, Macgeoghep:an (1930), 
47 T. L. R. 81, H. L. ; United Fmit Co. v, 
“ 5 Co. (1930), 47 T. L. R. 

Co. V. Lilovds Bank, Ltd., 
[1932] 2 K: B. 122; The Arpad (1934), 50 
T. L. B. 505. 

105a. ] — There may be a conversion of 

goods even though deft, has never been in 
physical possession of them, if his act amounts 
to an absolute denial & repudiation of pltf.’s 
right. — O akley v. Lystbr, [1931] 1 K. B. 
148 ; 100 L. J. K. B. 177 ; 144 L. T. 363, 
C. A. 

106. Adda Annotation: — As to (3) Reid. Suther- 
land Publishing Co. v. Caxton Publishing Co., 
[1936] 1 AU E. B. 177. 

113. Add, Annotation : — Reid. De Tchihatchef v, 
Salerni Coupling, Ltd., [1932] 1 Oh. 330. 

125. Add. Annotation : — Reid. Golden Horseshoes 
(New), Ltd. Va Thurgood (1934), 150 L. T. 
427. 

139. Add, Annotation : — Reid. Spyer v, Phillipson, 
[1931] 2 Ch. 183. 

142. Add. ^Annotation : — Reid* Leitch (William) 
& Co. Va Leydon, Barr (A. G.) & Co. v, 
Macgeoghegan (1930), 47 T. L. B. 81. 

147a. Illegal seizure ol documents at time ol arrest 
— ^Documents retained alter trial.] — In order 
to effect the arrest of H., defts., police officers, 
entered pltfs,’ premises. While there they 
seized & carried away documents found on 
the premises, being (a) documents which 


were afterwards used on the trial of E,, 
(h) a document found on H, A used on his 
trial, & (c) documents which did not con- 
stitute evidence on these trials. At the 
conclusion of the trials the documents under 
(a) & (6) were not returned ; those under 
(c) were returned soon after seizure : — Held : 
although the original seizure of tlie documents 
was imlawful, it was excused as regards 
documents under (a) Sd (5), it being to the 
interest of the State that material evidence 
should be preserved ; (2) the police had a 
right to search H. on his arrest. & also to 
seize any documents in his possession which 
would form material evidence against him or 
.anybody else on a criminal charge. Any 
property so taken might be retained by the 
police until the conclusion of proceedings 
under any such charge. The police, having 
lawfully entered the premises to arrest H., 
did not by reason of the subsequent unlawful 
seizure of the documents under (c) become 
trespassers ab initio as to the land, but only 
as to the documents. — Elias v. Pasmore, 
[1934] 2 K. B. 164 ; 103 L. J. K. B. 223 ; 150 
L. T. 438 ; 98 J. P. 92 ; 60 T. L. B. 196 ; 78 
Sol. Jo. 104 ; 32 L. G. B. 23, 

156. Add. Annotations : — Consd. London JeweUei’s, 
Ltd. V. Attenborough, London Jewellers, Ltd, 
V. Bobertsons (Ijondon), Ltd., [1934] 2 K. B. 
200 ; Staffs Motor Gxiaraniee, Ltd. v, British 
Wagon Co., [1934] 2 K, B. 305. Reid. Buller 
& Co. v. Brooks (T. J.), Ltd. (1930), 142 L. T. 
676. 

186a. Delivery to bailee.] — In the end of 

1924 the Metropolitan Police found at the 
house of pltf. & took into their possession 
a quantity of goods including ceri^in cloth. 
Pltf, was brought before the police ct. on 
charges of receiving, So some of the evidence 
there given tended to show, but did not 
prove, the identity of the cloth which had 


PART II. SECT. 1, SUB-SECT. 1, 

98 t. Mere deprimtion of posses- 

not sujfic'imta] — lu order to eupport 
an action for conversion there must be 
an eJement of wrong ; the mere fact of 
possession of the goods by the deft, is 
not Bufflolent. — v. Sawyer 
Massey Co., Ltd. (Sank.), [1929] 4 
D. L. R, 823 ; 2 W. W, R. 582.— CAN. 


108 iii. a] — Pltf. CO., importer 

of the K. motor oar, gave P. the right 
to sell its cars. P. found a purchaser 
for a K. car, who wished to trade in 
his old S. car as port payment. P. 
obtained a oar from the pltf. oo. Sc 
was debited with the price less his 
commission £346 5s. Od. He paid 
pltf. 00 . £46 5s. Oda Sc the S. oar valued 
at £300 was accepted by pltf. oo. P, 


who had retained possession of the 8. 
car, sold it on behalf of pltf. oo. to C. 
on hire purchase. C. made default 
under his hire purchase agreement. Sc 
P., without authority from pltf, co., 
seized the car. Sc sold it to deft. co. who 
in turn sold it to W. Deft. co. never 
had actual possession of the car. 
Before the sale to W. was completed 
pltf. 00 . demanded the car, but the 
deft. co. refused to deliver it up & 
completed its purchase from P. & 
its sale to W. P. delivered the car to 
W. Pltf. oo. then sued for conversion 
of the car & the iury found a verdict 
in its favour : — Held : there was 
aufholent evidonoe of ownership in 
pltf. CO. Sc of possession of the oar by 
deft. 00 . to justify the finding of the 
jury ; but even if deft. oo. had not been 
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in physical possession of the car, its 
denial of pltf. co.*s right amounted to 
a conversion in the circumstances. — 
Motor Deadbrs Credit Corpn., Ltd. 

V. Overland (Sydney), Ltd. (1931), 
31 S. K. N. S. W. 516 ; 48 N. S. W, 

W. N. 205.— AUS. 

PART II. SECT. 1, SUB-SECT. 2.— 
A. (b). 

181 I. Intermeddling toUh goods dis- 
trained .] — MoRT Va Barnes, [1928] 
V. L. R. 56.— AUS. 

PART IL SECT. 1, SUB-SECT. 

ta. Vniustifiable deimtion by 
Ofikscr.l— 33ARBETT Va Gaix«»«..— 
(1928), 28 S. R. N. 8. W. 549 ; 45 
N, 9. W. W. N. 154.— A va 





Btoten a fina of <sanien. Htf, 
was conunitted f ov trial at the London *»>■«<»>>« 
on indictments chtu^ing him with having 
received certain of the goods other f-h«.n the 
cloth knovring them to have been stolen, 
& on an indictment charging him with a 
similar oflenw in respect of the cloth, & in 
Feb. ^ 1925) he wdA convioted 6ti the fifst- 
mentioned indictments & sentenced to five 
years’ penal servitude. He was never tried 
on the indictment relating to the cloth, but 
it was allowed to remain upon the record. 
On Apr. 2) 1925, pltf. not having as yet made 
any credible claim to the cloth) the Heceiver 
for the Metropolitan Police District handed 
handed it over to the firm of carriers) who 
claimed it, taking from them a written 
indemnity. On Jan. 16, 1931, pltf., having 
less than six months before made an un- 
successful demand for the cloth as his 
property, brought an action against the 
Receiver & the firm of carriers claiming 
damages for detinue & conversion of the 
cloth. The first-named deft, relied, among 
other defences, upon the Public Authorities 
Protection Act, 1893 (c. 61). The jury, 
having beard the evidence, found that it 
did not establish the identity of the cloth 
with that stolen from the carriers, & they 
returned a verdict for pltf. against both 
defts. : — Held : the first deft, in banding 
over the cloth to the second defts. in Apr. 
1925, had acted in “ intended execution 
of a “ public duty ” within Public Authorities 
Protection Act, 1893 (c. 61), s. 1, & as the 
action in respect of the act of conversion so 
effected had not been commenced within 


six months aftor tliat aot, ttras not nmbM 
tamable in respect thereof^ Pltf. not 
elect to rely only on his claim in dotinns* 
BO as to make the time run from bis demand & 
to bring the date of the action within six 
months after the cause of action. Thsrefesre, 
judgment should be entered for the first 
deft, against pltf., Sc for pltf. against the 
second deftB.—BETTS v. MetoopOlitan 
Police Distbiot Reoeiveb ^ Oabteb 
Paterson & Oo., Ltd., [1932] 2 K. B. 695 ; 
101 L. J. K, B. 688 ; 147 L. T. 386 ; 96 
J. P. 327 : 48 T. L. B. 517 ; 76 Sol. JTo. 474 ; 
80 L. G. E. 349. 

188. Add* Annotation : — Retd. Simpson v, 
Maurice’s Exors. (1029), 14 Tax Oas. 680. 

200a. Bill indorsed to agent tor account of 
plaintiff— Deposit by agent to secure advances.} 

— Treuttel V. Barandon (1817), 8 Taunt. 
100; 1 Moore, 0. P. 643 ; 129 E. B. 320. 

Annotationa : — Apld. Evans v. Kymer (1830), 1 B. & Ad. 

628. Reid. Wookey v. Pole (1820), 4 B. & Aid. 1; 

Sleourney r. Lloyd (1828), 8 B. & O. 022 ; Bank of Bengral 
Maoleod (J849), 6 Moo. Ind. App. 1. 

202. Add, Annotation : — Consd. Banco de Portu- 
gal V, Waterlow Sons, Ltd. (1931), 100 
L. J. K. B. 465. 

206. Add, Annotation Refd. Savory & Co. v, 
Lloyds Bank, Ltd. (1932), 48 T. L. B. 344. 

245. Add. Annotation : — Held. Re Mason, [1929] 
1 Ch. 1. 

314. Add. Annotation: — As to (1) Refd. London 
Jewellers, Ltd. v. Attenborough, London 
Jewellers, Ltd. v. Robertsons (London), Ltd., 
[1934] 2 K. B. 206. 


Part ill. — Enforcement of Liability. 

359. Add. Annoiatioyi : — Consd. Bekstin v. Severo 403. Add. An7iotatio7i : — Refd, Alexander v. Bay- 
Sibirsko Gosudaratvernnoe Akeionemoe son, [1036) 1 K. B. 169. 

Olschestro Komseverputj & Bank for Russian 455. Add. Annotation .-—Refd. Bushell v. Timson, 
Trade, Ltd., [1933] 1 K. B. 47. [1934] 2 K. B. 79. 


PART n. SECT. 1, SUB-SECT. 2.— P. 

sd. Usina plant] — left, on prem- 
iBos whioli ho quitted. certain 
artioIeH, confiistlns: of Jlttlnffs &; plant, 
used by him in the manufactui'e of 
a disinfectant. C. having entered into 
a contract, in writing, with the owner, 
to lease the premises, went Into occupa- 
tion thereof. Endoi«ed upon the con- 
tract was a provision that the above- 
mentioned articles wore M.’s property 
^ were not leased with the premises, 
& that they were “ to remain whore .at 
present situated upon the lesst^o vaca t- 
ing the premises.” C. manufactured 
a disinfectant on the premises &, in 
the course thereof, used those articles : 
—Held: 0. had been guilty of con- 
version. — Chaig V . Haksu (1935), 3.0 
a. E. N. S. W. 323 ; 62 N. S. W. W. N. 
12.3.-~-aUS. 


PART U, SECT, 1, SUB-SECT. 2.-~J. 

sd. Confuaion of goods. J — Where d eft. 
wrongfully intermingled a certain 
quantity of leaves belonging to pltf. 
''ith his own, k, the fact of what pro- 
portiou of the same was the property 
Of pltf. was not sought to be proved by 
deft. -Hs/ld : deft, being a wrongdoer, 
the burden of pro^ig that proportion 
w upon deft. U he having made no 
effort to dlflohorge that burden, the 
presumption was that tee entire leaves 


belonged to pltf, & the same must be 
taken as tbc measure of pltf.’s loss.— 
SlTAliAM SVAM NaRAIN V, ISWARI 

CIIAKAN Sarangi (1934), I. L. 11. 13 
Pat. 762.— IND. 

PART IL SECT. 2, SUB-SECT. 3.— 
A, (a). 

g 1. .1— In an action for con- 
version : — Held : deft.'e use of the 
property after the action was begun, & 
more espeolally its denial, in the action, 
of pltf. '8 ownership & right to posses- 
sion, must bo regarded as evidence of 
conversion before ootlon.* — O anadia!^ 
Orchestraphonic, Ltd. v. Biiitihh 
Canadian TrCWOo., 11923) 2 W. W. Tl. 
618 ; 4 D. L. R. 86 ; 26 Alta. L. K. 
305.— CAN. 

PART n. SECT. 8. SUB-SECT. 3.— 
A. (d). 

s. Goods in cvMod0 Ugis .] — No con- 
version by refusal to deliver up on 
demand if chattel is in custodid legia . — 
Flood v. Moore, (1933) 4 D. L. K. 
392 ; 6 M. P. R. 492.— CAN. 

PART IL SECT. 3. 

342 vi. - — -.) — Qu. : wheteer an 
equitable mtgee. of chattels who lias 
never had possession of the mteod. 
chattels bos any such title as is requjred 
to support an action for conversion. — 
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White v. Elder, SImith & Oo., Ltd., 
[1934] S. A. S. R. 56.— AUS. 

PART in. SECT. 2, SUB-SECT. 1.— B. 

371 il. .) — In an action for 

damages for the conversion of goods it 
is incumbent, on pltf. to prove beyond 
a doubt title In himself k, tec ligut of 
possession. — MoOirroHEON v. Light* 
foot. (19361 S. C. R. 108 : 1 D. L. R. 
995 : atfg.. 11929] 1 D. L. R. 971 : 1 

W. W. R. 694: 38 Man. L. R. 160; 
rct?w.. (19281 2 W. W. R. 240.— CAN. 

PART in. SECT. 2, SUB-SECT. 4.— A. 
(a). 

U j. — — Election of remedy.] — Whore 
a bailee or agent wrongfully sells pro- 
perty the owner may claim in tort for 
conversion or waive the tort & claim 
the pro .eeds, but cannot do both.— 
TituftTS & Guarantee Oo. v. Brenner, 
[1932) O. R. 245: 2 D. L. 11. 688; 
on appeal. [1933) S. C. R. 656,— CAN, 

]i ii, .1 — O. supplied X. with 

certain goods under a hire-purchase 
agreement pi-ovidcid {inter alia) that 

X. should not part with the possession 
thereof without G/s consent. The 
agreement also provided that G. might 
I'etakt' possession of the goods on 
default of payment by X. of weekly 
instalments on accoimt of the hire* or 
for breach of other provisions thereof. 
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OaaM 4M-4l88ft. ^QUsa akb BlCPPtS! 

484. Add* AnmUjddfm Ash v* Dickie, 

[X936] 2 A^ E. R, 71. 

488. Add* AnmlxMon : — Reid. Smart Bros, v* Holt, 
[1929] 2 K. B. 803. 

494. Add* Annotaiion : — Retd. Slingsby v. District 
Bank, Ltd. (1931), 48 T. L. R. 114. 

508. After this case add; — 

Contract for whole orop-*Sale of part of crop 
to third party.]— I njunctiok, No. 853a, 
ante* 

562. Add* Annotation : — Refd. British Russian * 
Gazette S& Trade Outlook, Ltd. v* Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K* B. 616. 

678s. Cost of replacement — ^Where no 

market.] — Resp. co. did work for applt. in 
erecting & testing a pair of experimental 
davits. The davits & testing apparatus 
were then dismantled & kept by resp. co. 
for several years. A dispute arose over the 
non-payment of part of applt. ’s account for 
work done, & a writ was issued. Applt. 
counterclaimed for damages for detinue or 
conversion of his davits & testing apparatus, 
which it transpired that resp. co. had sold 
as scrap. The judge awarded applt. the scrap 
value of these articles as damages. On 
appeal : — Held : applt. was entitled to the 
value of the articles converted, which was 
ordinarily the price of similar articles in the 
market. As there was no market in the 
articles concerned, the measure of damages 
was the cost of replacement. — Haxl (J. & E.), 
Ltd. V* Barclay, [1937] 3 All E. R. 620, 
0. A. 

579. Add. Annotation : — ^Refd. Banco de Portugal 
V* Waterlow A; Sons, Ltd. (1931), 47 T. L. R. 
369. 

582. Add* Annotation : — Consd. Ash v* Dickie, 
[1936] 2 AU E. R. 71. 

583. Add. Annotations : — Consd. Be Simms, Ex p. 
Trustee, [1934] Ch. 1 ; The Arpad (1934), 60 
T. L. R. 605. 

584. Add. Annotation : — Consd. Ash v. Dickie, 
[1936] 2 AU E. R. 71. 


DiOBST StrpPI^BMEMT. 

590. Add* Annofofion /-^Hefd. Me Simms, Ex p. 
Trustee v* William Simms, Ltd. So GUlett, 
[1934] Oh. 1. 

595. Add* AnnoUtHon : — ^Rofd. Banco de Portugal 
V. Waterlow So Sons, Ltd. (1931), 100 L. J. 
K. B. 465. 

601. Add. Annotation : — ^Refd. Me Simms, Ex p. 
Trustee v, William Simms, Ltd. Sc GiUett, 
[1934] Oh. 1. 

615. Add. Annotation : — ^Refd* Buckland v, R. 
(1933), 102 L. J. K. B. 

628. Add. Annotation: — Refd. Buckland v. R. 
(1933), 102 L. J. K. B. 404. 

624a. Title deeds.] — ^After a pltf. had recovered 
damages on a writ of inquiry in trover, for 
the conversion of his title deeds, the ct. per- 
mitted satisfaction of the damages to be 
entered on the roll, upon the terxns of the 
deft, delivering up the deeds Sc paying all 
the costs, as between attorney & client, 
incurred by pltf. in the cause, Sc submitting 
to other terms, placing pltf. in as good a 
situation as he was in before cause of action. 
— OooMBB V. Sansom (1822), 1 Dow. Sc Ry. 
(K. B.) 201. 

628a. Shares — Sale by broker.] — Resp., in Oct. 

1929, instructed the firm of Solloway MiUs 
Sc Co., Ltd. (Ontario incorpn.), of which 
applts. were directors, to purcliase on margin 
7,000 shares in a mining co. At the same 
time, he deposited 3,500 shares of the same 
stock as collateral security, Sc duly received 
a contract note purporting to show that the 
transaction had been carried out. The 
shares declined steadily in value, Sc, at the 
request of the co. for further margin on cash, 
he deposited with them a further 10,600 
shares of the same stock, Sc paid $8,000 cash. 
He received monthly statements, showing the 
shares as being carried for him. In Jan. 

1930, he decided to close the account, & 
paid to the co. what appeared to be the 
balance against him on that date, a sum of 
$42,334,92. The co. delivered to him 21,000 
shares, i.e., 7,000 originally bought, 3,600 
originaUy deposited. Sc 10,600 subsequently 
deposited. The co. in fact sold both the 


X. without G.'fi knowledge, gaye a 
bill of sale over the goods to H. At 
a time when X. was in default in pay- 
ments iinder the hire-purohase agree- 
ment, H.. acting under his bill of sale 
Sc without objection on the part of X., 
caused the goods to be removed from 
X.'s premises Sc placed in store in X.*b 
name. The goods were subsequently 
sold at X*s direction. Q. then sued H. for 
conversion : — Meld : H. had converted 
the goods. — G lass v. Hollandeb 
(1035), 35 8. R. N. S. W. 304 ; 52 
N. S. W. W. N. 76.— AUS. 


PART III. SECT. 8, SUB-SECT. 1.— 
B. (0). 

582 V. .] — ^Where goods are left 

upon premises on termination of the 
lease to secure payment of rent in 
arrear. Sc sold by the landlord’s agent, 
the agent cannot set up lien as a 
defence to an action of conversion for 
selling the goods if no claim of lien 
has prevloudy been made. — ^X xnsblla 
V. GlLUS, [1984] 2 D. L. R. 565 ; 7 
M. P. R. 31.— CAN, 


PART IIL SECT. 8. 8UB*SECT. 1.— 
B. (it). 


h i. Batobb V. 

[1980] 1 B. L. R. 378.— CAN. 


Adanb 


PART III. SECT, 8, SUB-SECT. 1.— 
C. (b) i. 

il- ’Z — — In esti- 
mating the damages for the conversion 
of pltf. *8 goods, the value of the goods 
at the place whore the pi^ncipal 
market for them exists is the right 
basU of calculation: but there must 
be deducted from the price at which 
they could there have been sold the 
cost of conveying them thereto. 

^ (2) In an action to recover damages 
from defts. for obstructing pltf.'8 rtoht 
of ingress 8c egress to forest, & his 
^ht of obtaining Sc removing timber 
therefrom Hern.* on the evidence, 
the obstruction was not caused by the 
persons who were agents of defts. for 
the purpose of working In the forest, 
or of doing miy class m acts ai^ogous 
to those oompiatned of. Sc that defts, 
were not shown to have knowingly 
adopted or ratified those acts, 8rthe 
acts were not shown to have been 
committed for their benefit. 

(3) A principal is answerable lor the 
act of his agent in the course of his 
master’s btunness & for his master’s 
benefit, Sc tor every such wrong of the 
servant or agent as is oommnited in 
the oonxse of the servioe, Sc lor the 
master’s benefit. Thoui^ the master 
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may not have authorised the act, if 
he has put the agent in his place to 
do a particular class of acts, ne must 
be answerable for the manner in which 
that agent has conducted himself in 
doing the business which it was the 
act of his master to place him in. — 
Burmah Trading Oobpn. v. Mibza 
Mahomed Ally Sbbrazbb Sc Bubmah 
Co., Ltd. (1878), L. R. 5 Ind. App. 
130.— IND. 

574 V. .1 — ^Where pltf. has 

the Immediate right to the possession 
of goods, the proper measure of 
damages In an aotfon against the shenii 
for wrongfully taking them is the value 
of the goods at the time of the con- 
version, though they were taken under 
an execution against a person who had 
performed labour upon them, Sc tor 
which pltf. would be bound to aooount 
to such person. — Rankin v. Mitchell 
(1869), 12 N. B. R. (1 Han.) 496.— CAN. 


PART HI. SECT. 8, SUB-SECT. 1.— 
C.(h)vU. 

to. Shares.) — Ip an action by an 
owner of oo. shares against his tnirtee 
for damages lor their wrongful deten- 
tton:— Hod/ the measomm damages, 
the sbaaras bMng of flucmtlng value. 



?ol. 

_ shares & those deposited as soon as 
it received them, &, upon tie closing of the 
account, bought shares in the market to 
fulfil its obligation to pltf. As the shares had 
continually fallen in value over the whole 
period, the co. thereby made a considerable 
profit. The question on appeal was the 
amount of damages pltf. was entitled to 
receive Held ; pltf. was entitled to treat 
the sale of the shares as a conversion of 
them, & was therefore entitled to receive the 
value of the shares upon the day on which 
toey were converted, subject only to bringing 
into account the value of the shares he 
received, this value being taken as at the 
time he received the shares.-— Souoway v. 
McLatohun, McLAuamiN v . Solloway 
[1937] 4 All E. R. 328 ; 54 T. L. R. 69, P. C. 

652. Add. Annotatims : — Refd. Be City Equitable 
Fire Insurance Co. (2), [1930] 2 Oh. 293; 
Be Fenton, Ex p. Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 368. 

658a. What must be proved.]— M ills v. Graham 
(1804), 1 Bos. & P. N. R. 140 ; 127 E. R. 
413. 

AattofaHons Bafd, OlodRtane v, Hewitt (1831), I Tyi 
41$ ; Whitehead e. Harrlsou (1844), 0 Q. 1). 423. 

653b. Proof of taking— What amounts to.]— Trover 
for bricks. Evidence that men fetched them 
away, saying they were ordered by deft., 
& evidence that the cart they took them in 
had on it the same name as deft.’B, is not 
evidence to go to the jury that deft, took 
them away. — Everest v. Wood (1824), 1 
C. & P. 75 ; 171 E. R. 1108, N. P. 

664. Add. Annotations .'— Consd. Ellis v. Stenning 
& Son, Ltd. (1932), 70 Sol. Jo. 232. Refd. 
Freshwater v. Bulmer Rayon Co., [1933] Ch. 
162. 

664a. In 1926, a certain piece of 

land, known as B. Lodge, was sold to J. & M. 
In the conveyance a quantity of timber trees, 
saplings, etc., was excepted out of the sale 
by the vendors, who reserved to themselves 
the right to cut & remove them before 
Oct. 11, 1927. In 1926, pltf. purchased the 
timber trees, etc., & proceeded to cut & 
remove them. A large amount of the cut 
timber was, however, left on the land after 
Oct. 11, 1927, & in these circumstances J. 


sun.— tav aai Detim GttM 8S8i— 

& M. stated that pltf. had lost his title thereto 
forfeited his right to remove it, dc they 
claimed it as their property. As the result 
of an action in 1930 against J. & M. it was 
held that the property in the timber remained 
in pltf, after Oct. 11, 1927, & a certain sum 
by way of damans for conversion against J. 
& M. was at the instance of the judge agreed 
between all parties to the proceedings ft 
awarded pltf. In the meanwhile J. ft M. 
purported to seU the cut timber to the 
present defts. Pltf., who had tfdien no steps 
to enforce the order which he had obtained 
against J. ft M., gave notice on June 10, 1930, 
to defts. that the sale by J. ft M. to them was 
ineffective, as J. ft M. bad no title to the 
timber, ft requesting the return of the timber 
to him. Defts. having refused ft repudiated 
liability, pltf. commenced an action, ft by his 
statement of claim asked for a sum by way 
of damages for conversion ; the conversion 
relied on being the refusal by deft. co. to 
return the timber in compliance with the 
notice of June 10, 1930 t—Held : whether 
a judgment in trover was in the alternative 
form or was merely one for the value of the 
goods or for damages for their conversion, 
it did not by itself ft apart from special cir- 
cumstances divest the owner of the property 
of his title thereto unless ft until the judgment 
was fully satisfied. — Ellis v. Stenninq 
(John) ft Son, [1932] 2 Oh. 81 , 101 L. J. 
Ch. 401 ; 147 L. T. 449 ; 76 Sol. Jo. 232. 

667. Add. Annotations : — ^Reld. Ellis v. Stenning 
ft Son, Ltd., [1932] 2 Ch. 81 ; Be Simms, 
Ex p. Trustee, [1984] Oh. 1. 

668. Add. Annotations Consd. Ellis v. Stenning 
ft Son, Ltd. (1932), 76 Sol. Jo. 232. Appld. 
Ash V. Hutchinson ft Co. (Publishers), Ltd., 
[1936] Ch. 489. Refd. Freshwater v, Bulmer 
Rayon Co., [1933] Ch. 162. 

704. Add. Annofotion .’—Refd. Sutherland Publish- 
ing Co. V. Caxton Publishu^ Co., [1936] 1 
All E. R. 177. 

708. Add. Annotations ;— Consd. ElUs v. Stenning 
ft Son, Ltd. (1932), 76 Sol. Jo. 232. Refd. 
Freshwater v. Bulmer Rayon Co., [1933] Ch. 
162. 

711. Add. Annotation .’—Consd. Be Simms, Ex p. 
Trustee, [1934] Ch. 1. 


should be based on the averago of the 
market prioee for anob shares during 
the months following the tefusal to 
deliver them up ; a period when, it 
appeared, the snores might have been 
sold in reasonable Quantities at such 
prioes. — DSVBNISH ». CONNiOHER 


(No. 2), OONNACHEB V. DUVKKISn, 
[19321 3 W. W. K. 645.— CAN. 

PART III. SECT. 8, SUB-SECT. 4. 

688 i. Jvfitdidim of court to order 
speelfie deliverji— County court .] — The 
lurlsoiotion conferred on the King’s 


Bench by K. B. r. 695 with reapeot 
to enforcing the delivery up of speoiflo 
ods demanded In an action of detinue 
not given to the oounty ot.— 
MoInttke V. Brodis. [1933] 1 
W. W. R. 571 ; 8 D. L. U. 297.- 
CAN. 
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TRUSTS AND TRUSTEES 
Part I. — ^Trusts. 


8. 

[1930] i Oh; §10. 

13* Add> Annokdion : — OmwraUy^ Raid. Be Blake, 
Be Minahan’s PetitioB of Mght (1981), 100 
L. 3f, Ch* 3§1« 

44. Add. Annotcdian: — Folfd. H^lla Gpant, 
lAdt V* Hodepn, [1934] Oh, 

54f After ** estate in line 9 ^ 

** As an injunction, which had been granted by 
the ct. be)ow, was, on the»t ground, upheld on 
Sippeal, the ct. being of opinion t^iat the 
transaction amounted to the same tiling as 
if A', had declared himself, instead of B., 
trustee of the debt for pltf . 

61. Add. Annotation : — ^Refd. Tsang Ohuen v. Li 
Po Kwai, [1932] A. C. 716. 

62. Add, Annotation : — ^Refd. Tsang Ohuen v, Li ’ 
Po Kwai, [1932] A. 0. 715. 

89. Add, Annotation : — Refd. BlackweU v. Black- 
well, [1929] A. 0. 318. 

94. Add, Annotation : — Consd. Be Franklin & 
Swathling's Arbitration, [1929] 1 Ch. 238. 

106, Add. Annotation : — Refd. Be Oaus, Linde- 
boom t;. Camille, [1934] Ch. 162. 

107. Add. Annotation : — Refd. Timpson's Exec- 
utors V. Yerbury, [1936] 1 All E. R. 180. 


163* Add* AnnotaUane: — Reid. Peirriiii^. Blokeon 
(1929), 46 T, L. B. 621 ; I. B. Oomrs. v. 
Clarkson- Webb, [19331 1 K, B. 607 ; Be 
Olay’s Policy of Assurance, Olay v. Eamsbaw. 
[1937] 2 All E. K. §48. 

294. Add, Annotation: — ^Refd. Be Williams, Wil- 
liams V. AU Souls, Hastings, Parochial Church 
Council, [1933] Ch. 244. 

805. Add, Annotations : — Generally^ Refd, Be 
Hood, Public Trustee v. Hood (1930), 143 
L. T. 691 ; Be Schoales, Schoales v, Schoales, 
[1930] 2 Ch. 76 ; Keren Kayemeth Le 
Jisroel, Ltd. v, 1, B. Comrs. (1931), 47 
T. L. B. 461. 

340a. Particular desire .] — Re Green, Shears 

V. Lloyds Bank, Ltd., [1935] W, N. 151 ; 
180 L. T. Jo. 114 ; 80 L. Jo. 176. 

379a. ** It being my wish that the same should 
be dealt with ” as indicated in separate docu- 
ment — ^No separate document prepared.] — 
Be Barton, Barton v. Bourne (1932), 48 
T. L. R. 206. 

401a. ** On the understanding.”] — Where a will 
which named no exor. nor trustee directed 
that the estate, under £300, should be given 
to testator’s wife in trust for two children “ on 
the understanding ” that testator’s father 


PART 1. SECT. 8, SUB-SECT. 1.— 
A. (n). 

87 XV. .) — Parties taking a deed 

from ^ person Btanding in a fldnolary 
relation aoqiiire no title if the ciocnm- 
stanoes ehonld have pnt them upon 
inqniry. Neither the Ilejrt»try of 
Deeds Act nor Statute of Frauds, 
requiring oortatn invite to be tn writing, 
apply to such a oaee. — & Oo. 
V. Haufax POWICR Co. U9l5), 48 
N, S. R. 370.— CAN. 


PART I. SECT. 8, SUB-SECT. 1.— 
A. (o), 

61 iv,^ ,] — Clabkb ». Ept (1867), 

13 Gp. 371.— can. 


61 V. .] — Smith v. Bbnob ( 1913 ), 

24 O. W. R. 621 : 4 O. W. N. 986 ; 
10 D. L, R. 824.— -CAN. 


61 vf. .) — Whore it has been 

agreed between a husband & wife that 
certain land which they are pui’chastug 
should be purchased in her name Sc that 
in becoudzig the purchaser &: the 
registered owner she should do so as 
trustee for him with respect to his 
interest, Sc where after her death he 
sues for a declaration that ho is entitled 
to an interest in the laud, sect. 7 of 
Stat. Frauds does not apply, since if 
the wife were living it would be fraud 
on her part to seek to evade the trust 
by invoklDg the statute. Sc her devisees, 
as they are only volunteers, are in no 
better position than 3ho would be 
herself, if living. If. however, the 
trust is alleged to have been created 
only after the wife bad become the 
purchaser of the property In her own 
right the statute Intervenes. The 
trust must then be established by 
written evidence, which may take the 
form, for instance, of letters, or the 
operation of the statute may be 
defeated by part performance. — 


Bbemkr V, Bbowkridgb, [19341 1 
W. W. R. 646.— CAN. 


a trust.— /2r Thomah, [1932] 2 D. L. R. 
334 ; 4 M. P. R. 431.— CAN. 


PART I. SECT. 8, SUB-SECT. 

. A. (a). 

p i. Grantor must have 

parted vMh his interest.] — In order to 
make a declaration of trust complete 
there must he an effective, completed 
& irrevooahle disposition of the bene- 
ficial Interest of the person making the 
declaration. — lie Qabdbn Estatb, 
[19311 1 W. W. R. 3^; 1 D- L. R. 
991; affd., [19311 2 W. W- R. 849; 
4 D. L. B. 791 ; 25 Alta. L. R. 580.— 
CAN. 


PART 1. SECT. 3, SUB-SECT. 8.— 
A. (b) ii. 

sa. ** K^wwing that he will see to the 
care dh mainlerumce of my wife .**] — 
Hdd : no^ sufi6oient to create a trqst. — 
He Taarx Waitara, Brbbb v. Bates, 
19301 N. Z. L. R, 601.— N.Z. 

PART 1. SECT. 3, SUB-SECT. 3.— 
A. (b) ili. 

so. ** It is my wish,**} — By his will 
testator gave to his wife, M. K., ** all 
my property, personal Sc reaL of any 
kind whatsoever.** The will then con- 
tinued : “ It is my wish that after her 
decease my sou, R. K., have the busi- 
ness premises, business olfects, Sc all 
my land ** : — HeUi : M. K, was tenant 
for life of the property left to R. K.. 
namely, the business premises, the 
business effects. Sc all testator's land. 
Sc on her death E. K. would be entitled 
to that p^erty absolutely. — Re Keith 
'J'RUSTS, KEITH tJ. KEITH, [1931] I. R. 
730.— m. 


PART L SECT. 3. SUB-SECT. 8.— F. 

st. Precatory words fdOowino words 
of gift.] — ^Words construed as absolute 
fiw in view of the tendency a^nst 
construing merely precatory words os 
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PART I. SECT. 8, SUB-SECT. 3.— 
H.rh). 

t 1. .1 — Testator after devising 

Sc bequeathing to his wife all my 
personal property, monies, securities, 
everything that X now possess Sc may 
possess at the time of ipy decease, * 
then added Sc this Is my wish (her 
being free to use her own fudgment) 
for her, S. K., to will at her death ** in 
favour of several objects ; — Ifela : the 
will did not create a orecatory trust. — 
Re Kbtes Ebtatb, Keyes v. Grant, 
[1928] 3 D. L. R. 568 ; [1928] 2 W. W. R. 
bs.— CAN. 


t ii. .] — ^7'estator, by hia will, 

bequeathed the residue of his estate 
to trustees upon trust to divide the 
same amongst his wife, dai^bter & 
sons. The wiU thbn provided : " I 
declare it to be my wish that my 
trustees ^th the assistance of my sons 
shall continue the business now carried 
on by me in the same way as hereto- 
fore . . . but If my said sons shall 
not agree with regam to the carrying 
on of the same, or if any dispute s^iall 
at any time arise with regard to the 
carrying on of the same which in the 
opinion of my trustees cannot be satis - 
factoriiy settled, my trustees may soli 
the bu^ess . . .** : — Hdd : testator 
did not create a trust to carry on the 
business, but gave the trustees power 
to postpone the sale of the businesB, Sc 
expressed a desire that the trustees 
should endeavour to continue the busi- 
ness in the same way as theretofore;^ 
Weston v. Weston, [1933] B. R. (QJ 
7.— AUS. 

t iu, “ wiOi rsqucstyy- 

Testator's wish Sc request " oonstrueo 
as constituting a precatory trast.— iw 
WeIXS, BEZIXT V, liEWIN (1935), » 
M.P.B.680; F.L.J.(Cto.)188.— OAN. 




VnaL mA ^ESnurtees. Gmm 4[^^90« 


E vided loir the wife bo long m idie retidned 
P*^ the cb* held cm motion that 
condition had no teatamentavy vaiue> dc 
the grant of letters of administration 
with the wm annexed to the widow as bene* 

(IPiO), 140 

L, T. m I 46 T, 1.. tL 228. 

409a« Testator, being entitled to two 

Imehold houses situate at P. do at B. respec* 
tiTely, directed his trustees to allow his 
wife to occupy his house at P. or at E. as 
she should elect, for her life, without the 
payment oi any rent : — Held : the widow 
must elect between the two hotises, & could 
not enjoy both. — HARBy v. Moore (1860), 
3L.T.209; 0 Jur. N. S. 883. 

415. jiidd* Anfiotations : — Held. Blackwell v. Black- 
well, [1929] A, C\ 318 ; Be Keen, Evershed 
V. Grimths, [1937] Ch. 230. 

421. Add, Annotation : — ^Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 

427. Add. Annotation : — Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 

428. Add. Citation : — 140 L. T. 369. 

Add. Annotation : — Refd. Jie W. D. J., [1931] 
Ch. 174. 

438. Add. Annotation : — Apld. Re Villar, Public 
Trustee v. Villar, [1929] 1 Ch. 243. 

451. Add. Annotation : — Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 

451a. .] — A wife by her will gave all 

her property to her husband absolutely, 
“ knowing tliat he is fully aware of my inten- 
tion that at his death all my possessions are 
to be sold & given to ’’ a ceibain church. 
The will further stated that ixistatrix was 
aware of her liusband’s intention to bestow 
his possessions at his death on the same 
church. The will also charged her husband 
to pay £20 to a dear friend. The will was 
in testatrix’s liandwj'iting, but was executed 
in the presence of two solrs. at an interview 
at which the husband was present, & at 
which the terras of the will were discussed 
in his presence without any objection by 
him. The wife predeceased her husband. 
He made no will after her death & died 
intestate. The Parochial Church Council of 
the named church claimed the wife’s pro- 
perty ; the husband’s next-of-kin claimed 
that the husband had taken the property 
free from any tirust or obligation : — Held : 
on tho evidenc^e the husband knew the con- 
tents of his wife’s will by his silence agreed 
to cany out her wishes ; it was against the 
conscience of the husband to take the pro- 
perty for himself, & a ct. of equity wordd 
enforce the obligation ; & the Parochial 

Church Council took the wife’s property. — 
Be Williams, Williams v. Ai.l Souls, 


(Pabochlal 

[imi Oh. 244 ^ 102 Im J. Cftk. 58 | 148 
L.T.810. 

453. Add. AHno^af^n ^Hid. is. 

Bl«mkweU, [1929] A. 0. 318. 

460. Add. CUtdioiia :^affd. [1929] A. ( 3 . 318 ; 98 
Ij. J. Ch. 261 ; 140 1. T. 444 ; 46 T. L. 

208 J 73 Sol. Jo. 92. H. L. 

461. Add. Annotation : — Cousd, Blackwell <?. Black- 
weU, [1929] A. 0. 318, 

462. Add. Annotation ;-^aiisd. Blackwell Oi Black- 
well, [1929] A. C. 318. 

468. Addk AnnokUiona: — ^FoUd. Blackwell v. Black- 

weU, [1929] A. C. 318 ; Be Keen, Evershed 
V. Griffiths, [1937] Ch. 236. 

4 S 3 a^ ,] — Testator by a cbdicil to 

his will gave to five persons £12,000 upon 
trust to invest the same as they sbodld think 
lit, & apply the yearly income “ for the pur- 
poses indicated by me to them,” with power 
to pay over the capital sum of £8,000 “ to 
such persons indicated by me to them ” as 
they thought tit, & to pay the balance of 
£4,000 td the trustees of his will to be held 
as part of his residuary estate. Detailed 
pai'ol instructions for the codicil were given 
by testator to C., one of the five trustees, 6o 
the object of the trust was known in outline 
to & accepted by all the rest before the 
execution of the codicil. On the same day, 
soon after the execution of the codicil, C. 
Wrote out Sc signed a memorandum of the 
instructions given to him to the effect {inter 
alia) that the interest of the £12,000 was to 
be paid to a lady, whose name Sc full address 
were given, for the benefit of her & her son, 
whose full name followed. In an action by 
the widow of the testator Sc her son against 
the trustees Sc benellciaries to test tho 
validity of the trust legacy of £12,000 : — 
Held : parol evidence was admissible to 
establish the trust ; a complete valid Sc con- 
sistent trust had been established by the 
codicil Sc the memorandxmi of even date. — 
BtACKWELL V. BX.ACKWELL, [1929] A. O. 
318 ; 98 L. J. Ch. 251 ; 140 L. T. 444 ; 45 
T. L. li. 208 ; 73 Sol. Jo. 92, II. L. 

Annotniums .•--Consd. Ue- Kcnn, EvrrKht'd v. (irilllths, [1937J 
Uh. 236. Refd. He (xanlmM-'s Will Trusts, Boucher v. 
lloni, flU36J 3 All E. K. 938, 

464. A(^. Annotations : — Dlstd. Blackwell v. Black- 

welU 11929] A. i\ 318. Consd. Be Keen, 
Evei-shed r. Grimths, [1937] Ch. 230. 

465. Add. Annotatiom : — ^Apld. Be Williams* Wil- 
liams V. AU Souls, Hastings, Parochial Church 
Council, [1933] Ch. 244, Refd. Blackwell v. 
Blackwell, 11929] vV. 0. 318; Be Keen, 
Evershed v. Griffiths, [1937] Ch. 230. 

470. Add. Annotation : — ^Dlstd. Be Williams, Wil- 
liams V, All Souls, Hastings, Parochial 
Church CouncU, [1933] Ch. 244. 


PART I. SECT. 3, SUB-SECT. 6.— B. (b). 

, 429 i. JHacreiim to select among 
class .] — Testator bequeathed property 
to a certain relative, or among certain 
r^atives, who t^ould within hve yeara 
tifter his death settle in Australia. If 
after five years no one was qualJncd to 
receive the property, his trustees were 
empowered to “ extend the time limit 
[or a further three years, 8c after the 
lapse of thte time were directed to hand 
ever the property to one or more then 
n^ed beneflolaries. stipulating if they 
think fit the terms on which the 


property was to be handed over. The 
trustees were directed to consult two 
persons “ about the disposal of the 
property.” The trustees extended tho 
time for the three additional years, 
but no one of the beneficiaries fujfilled 
the necessary qualification. During 
the period from the death of the 
testator to the disposal of his property 
the tnistees were dlreoted “ to nand 
over the income to any approved 
object or person ” in Adelaide, 
Australia, or to an Imperial object :-r~ 
Held : the trustees had power to select 
any one or more of the named bene- 
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ficiaries. Sc to apportion the subject- 
matter between them & to propose to 
any or all of these beneficiaries a 
reasonable scheme for the application 
of the property to some special ptirpose 
ancillary to the general objects of the 
recipient in question, & to be irelded 
in the exercise of their discretionary 
power by tho answer or answers 
received, & to prefer the beneficiary 
who was able 8c willing to devote the 
property to any approved object . — He 
Johnson. 11928] S. A. S. R. 490.— AUS. 

g. For ” [19181 N. Z. L. R. 364 ” 
read ” [1928] N. Z. L. B. 364.” 



CasM 479ft— 4|i61s. Ekoush Aim Eupibb Diobst SuppLEUBim. 


470a* Will T0lexTing to iuture notifteatlon to 

trustees*] — A testator by his will gave to his 
ti^tees £10,000 to be held upon trust & 
disposed of azuox^ such person, persons or 
charities as he might notify to them during 
his lifetime, & in default of such notification 
to fall into the residue* Testator had on 
the execution of an earlier will containing a 
similar clause which was revoked by the 
later one told one of his trustees that he 
desired to provide for a person whose name 
was to be kept secret. Sc that he had written 
the name Sc address of the proposed bene- 
ficiary on a sheet of paper enclosed in a sealed 
envelope which he then handed to the trustee 
to be kept with his mHIII Sc not to be opened 
until after his death. The envelope remained 
in the trustee’s possession Sc no further com- 
munication relating to it was ever made by 
the testator. After his death it was opened 
Sc found to contain a paper bearing the words 
“ £10,000 to G.,” giving a person’s name & 
address. The other trustee imtil then was 
ignorant of the existence of the secret trust. 
A summons having been taken out to deter- 
mine whether a valid secret trust was created 
in favour of G., FARWEiiL, J., decided that 
there had been no notification of any person 
within the meaning of the will to the trustees 
by the testator during his lifetime : — /IM : 
on the true construction of the will it x^eserved 
power to testator to dispose of property by 
a future unattested disposition, contrary >tc) 
Wills Act, 1837 (c. 26). The trust sought to 
bo established by parol evidence was one 
inconsistent with the terms of the will, the 
notification of it to the trustee being anterior 
to the wilL The trust therefore failed Sc the 
legacy fell into residue. — -Me Kricn, Eveb- 
SHED V , Gbipfiths, fl937] Ch. 236 ; [1937] 
1 All E, R. 452 ; 106 L.. J. Oh. 177 ; 150 
L. T. 207 ; 53 T. L. R. 320 ; 81 Sol. Jo. 97, 
C. A. 

478* Add, Annotation : — Retd* Blackwell v. Black- 
well, [1029] A. 0. 318. 

479. Add, Annotation : — Consd. Blackwell v. Black- 
well, [1929] A. 0. 318. 

480. Add, AnnoioHons: — Gonsd* Blackwell v, 
Blackwell, [1929] A, C. 318 ; Be WUliams, 
Williams v. All Souls, Hastings, Parochial 
Church CouncU, [1933] Ch. 244 ; Re Keen, 
Evershed v. Griffiths, [1937] Ch. 236. 

481. Add, Annotation : — ^Refd. Be Penrose, Pen- 
rose V , Penrose (1933), 49 T. L. R. 285. 

484. Add, Annotation : — Reid. Blackwell v. Black- 
well, [1929] A* 0. 318. 

487. Add, Annotations: — Polid. Be Hawksley’s 
Settlements, Black v. Tidy, [1934] Oh. 384. 
Refd. Blackwell v, Blackwell, [1929] A. 0. 318 ; 
Be Keen, Evershed v, Griffiths, [1937] Ch. 
230. 

487a* .] — A testatrix having made a will in 

1922 by which slie purported to exercise 
certain general Sc special powers of appoint- 
ment vested in her under certain settlements, 
subsequently in 1927 made a second will by 
which she appointed three named persons 
to be her executors Sc residuary legatees “ to 
carry out instruction that I may leave in 
writing or verbally which I have not yet fully 


completed*” This will contained a reference 
to a ** cancelled will ” which it was admitted 
referred to the 1922 will ; testatrix having 
written on a copy of it the word “ can- 
celled.” The 1927 will was described as 
” Last will Sc testament,” etc* x-^MeJd : on 
the words used in the 1927 will — ^namely, ” to 
cai^ out instructions that I may leave in 
writing or verbally which I liave not yet com- 
pleted,” the residuary legatees took what 
was given them by the will as trustees, Sc 
it being impossible for the ct. to ascertain 
what the trusts intended by testatrix were, 
whatever passed to the residuary legatees 
had to be held by them on trust for testatrix’s 
next of kin. — Be Hawesiey's Settubments, 
Biack V. Tidy, [1934] Ch. 384 ; 103 L. J. Ch. 
259 ; 151 L. T. 299 ; 50 T. L. R. 231. 

493a* After variation of original settlement.] — 

Testator bequeathed his residuary estate upon 
trust for his children in equal shares Sc 
declared that as to the share of his son E. 
a moiety thereof should be held upon trust 
to pay & make over the same to the trustees 
of a settlenient dated Sept. 23, 1916, to be 
held by them upon the trusts of such settle- 
ment, so far as the same should be then 
applicable Sc capable of taking effect. By 
the settlement so referred to, which was 
made after the marriage of E. with his wife 
G., a certain fund was vested in the trustees 
thereof under which E. took the first life 
interest Sc upon his death G. took an interest 
during her widowhood with remainders over 
upon trusts for B.’s children by his wife G. 
or any future wife. Testator died in 1917, 
& in 1928 the marriage was upon G.^s petition 
dissolved, Sc an order was made under which 
the trusts of the settlement were varied ; the 
effect of this variation being to deprive E. 
of any interest under the orimnal trusts 
thereof, to give G. an immediate ufe interest, 
Sc to vest the settlement fund after her death 
in P., the only child of her marriage with E. : — 
Held : upon the proper construction of 
testator’s will, the share of E. in his father’s 
residuary estate ought to be held upon the 
trusts of the settlement as originally framed 
without regard to the order varying those 
trusts. — Be Goocu, Gooch v. Gooch, [1929] 
1 Ch. 740 ; 98 L. J. Ch. 285 ; 141 L. T* 150. 

495. Add. Annotaiion : — Refd* Be Gooch, Gooch v, 
Gooch, [1929] 1 Oh. 740. 

544a* .] — Testator directed by his will that 

his residuary real Sc personai estate should, 
after the death of his widow, be “ equally 
divided amongst Sc settled for their own k 
sole use upon my dear children, Sc should 
they marry the husband to have no control 
over their property,” Testator left him 
surviving three daughters only : — Held : the 
expression in the will of testator vras not 
sufficiently precise to raise an executory 
trust. — Be Bannister, TIeys- Jones i>* Ban- 
nister (1921 ), 90 J.. J. Ch. 415 ; 125 h, T. 54. 

549. Add. Annotations : — Refd. Re Duncombo’s 
Will Trusts, Wrixon-Beoher v* Favorshani 
(Earl) (1932), 146 L. T. 412; Be Hind, 
Bemstone v. Montgomery, [1933] Oh: 208. 

seia, Trust for promotion of fox-hunt- 

ing*] — Wliere a legacy was bequeathed to 


PART I* SECT. 12, SUB-SECT. 1* 

»* Effect of non-acceptance hy henefidaries.} — Be B*. Canada Tbust Co. v, Gabdinxb, [1928] 1 D. L. B* 691 .— CAN. 
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to be applied in euob manner as he should 
in his absolute discretion think fit towards 
the promotion & furthering of fox-hunting, 
the ct. ordered that, upon G. undertaking 
to apply the legacy towards that objects the 
exors* fiuiould pay him the legacy, with liberty 
to the residuary legatees to apply in case the 
legacy was not so applied. — m Thompson, 
Potlio Trustee v. Lloyd, [1934] Ch. 342 ; 
103 L. J. Ch. 162 ; 160 L. T. 461. 

666* Add. Annotation : — Reid. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 

761. Add. Annotation : — Consd. A.-G. v. Goddard 
(1929). 93 L. J. K. B. 743. 

769a. Agreement to convey to creditor.] — W. being 
indebted to 0., agreed by deed to convey 
his estate to 0., upon trust to sell the same, A 
to pay off certain debts of W. due to other 
persons, &; then the debt duo from W. to O., 
& to pay over the surplus, if any, to W. No 
conveyance was executed. 0. being after- 
wards in possession of the estate under a 
fi. fa. issued on a judgment upon a warrant 
of attorney given by W., agreed with W.*s 
agent to purchase the estate. W. ratified 
the contract, but subsequently impeached 
it as one made by a trustee for his own benefit 
& against the interest of the cestui que trust : — 
Held : 0. was not a trustee for W., but was a 
creditor holding a security for his debt ; & 
the contract of sale was valid. — Waters v. 
Groom (1844), 11 Cl. & Mn. 684 ; 8 E. R. 
1262, H. L. ; ajfg. S. C. sub nom. Chambers 
V. Waters (1833), Coop. temp. Brough. 91, 
L. 0. 


Southern Mahratta By. Oov p. J. B. Oomrc. 
(1926), 12 Tax Oas. 1111. 

790. Add. AnnotaHons Apld. Be Gatti^s 

Voluntary Settlement T^sts, Be Ville v. 
Gatbi, [1936] 2 AH E. B. 1489. Reid. A.-G* 
u. Lloyd’s Bank, Ltd., [1936] A. C. 382 ; He 
Cohen’s Will Tmsts, Cullen v. Westminster 
Bank, Ltd., [1936] 1 All B. R. 103. 

792. Add. Annotations : — ^Apld. Re Gatti’s 

Voluntary Settlement Trusts, De Ville v. 
Gatti, [1936] 2 All B. R. 1489. Reid. A.-G. 
V. Lloyd’s Bank, Ltd., [1935] A. C. 382. 

798. Add. Annotation : — Consd. Re Gatti’s Volun- 
tary Settlement Trusts, De Ville v. Gatti, 
[1936] 2 All E. R. 1489. 

862. Add. Annotation: — As to {!) Reid. Brown v. 
Brown, [1936] 2 All E. B. 1616. 

868a. Effect ol Law ol Property Act, 1925 

(c. 20), s. 20.] — Re Vinogradoff, Allen v. 
Jackson, [1935] W. N. 68 ; 179 L. T. Jo. 274. 

903. Add. Annotations: — Reid. Perrin v. Dickson 
(19291, 98 L. J. K. B. 683; Re Collier, [1930] 
2 Oh. 87 ; Be Pitts, Cox v. Kilsby, [1931] 
1 Ch. 546 ; Cousins v. Sun Life Assurance 
Society, [1933] Oh. 126 ; Re Sigsworth, Bed- 
ford V. Bedford, [1935] Oh. 89 ; Berosford v. 
Royal Insurance Co., [1937] 2 K. B. 197 ; 
Re Olay’s Policy of Assurance, Clay v. Earn 
Shaw, [1937] 2 All E. R. 548. 

929. Add. Annotation : — Refd. Re Blake, .Re 
Minahan’s Petition of Right, [1932] 1 Ch. 54. 

965. Jdd. Annotation: — ^Reld. Blakey v. Pendle- 
bury’s Trustees (1931), 47 T. L. R. 603. 

966. Add. Annotation : — Refd. Naamlooze Ven- 
nootschap Handels-en-Transport Maats- 
chappij Vulcaan v. Ludwig Mowinckels 
Rederi A/8 (1937), 42 Com. Cas. 200. 


dnnotoHon : — Refd. HolUng v. Lumley (1858), 28 L. J. Oh. 

249. 

782. Add. Annotations : — Reid. I. R. Comrs. v. ^ ^ 

City of Buenos Ayres Tramways Co. (1904), j 977. Add. Annotation : — Reid. Vemer- Jeffreys v 
Ltd. (1926), 12 Tax Cas. 1126 ; Madras & I Pinto, [1929] 1 Ch. 401. 


Part II. — ^Trustees 


1110. After this case add : — 

-.] — See, now, Trustee Act, 1926 
(c. 19), 8. 36 (1). 

1178. After this case add : — 

•.] — See, now. Trustee Act, 1926 (o. 19), 
41 (1). 


1179. Before this case add *'See. now. Trustee 
Act, 1925 (c. 19), 8. 41 (1).” 

1185a. Bank— One beneficiary customer. ]— There 
is no princijjle whatsoever that would prevent 
a bank from being appointed a trustee of a 
settlement merely because one or more of the 
beneficiaries are customers of the bank 


PART I. SECT. 14, SUB-SECT. 2.-~ 

A. (0) 1. 

844 vlli, .J— Marshall t?* 

Hrtt Sc SiBBALD, Ltd., 11932] 1 
W. W. B. 520.~-<JAN. 

PART I. SECT. 14, SUB-SECT. 2.— 
A. (G) iU. 

868 V. Add. OitaHon rwad. (1923). 
54 O. L. B. 206. 

PART I. SECT. 14, SUB-SECT. 2.— • 

A. (d) 1. 

n i , o— A nderson, 

Co., Ltd. V. Kioklky, [1934] S. 0. B. 

^*88 ; 3 D. L. B. 787.--OAN. 

, «a. lossoftnutdeed .} — A eettlemeot 
deed being lost: — Held: there were 
uo oiroumstanoes el^er in the oondiiot 
of the pajrties or otherwise that would 
enable the ct. to make any inf erenw ^ 
to the contents ol the settlement, & 
accordingly the funds resulted to the 


representatives of the parties by, Sc ou 
whose bebalf, they were browit into 
settlement. — Citmminb v. Hall Sc 
Cummins, [1933] I. B. 419.— IR. 

PART I. SECT. 14, SUB-SECT. 8.— B. 

so. Company — Application for shares. 
— Re Fada (Australia), Ltd., Ex p. 
A. L. brown, [19271 8. A. S. B. 690.— 
AUS. 

PART n. SECT. 2. SUB-SECT. 1.— A. 

td. Persons resident in Great Britain — 
Tenant for life resident in Enyland .] — 
Re Batlub, WmTtNO v. Cavendish, 

] V. i. B. 171 J [1928] Argos 

12.— AUS. 

PART 11. SECT, 2, SUB-SECT. 2.— 
B. (o). 

if. Jurisdiction of court to vary 
power of oi^^ntmcnt. 1— Trustee Act, 
1926, B. 81. enables the ot. to do any 
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administrative act in the administra- 
tion of a trust, Sc empowers the ot. in 
a proper case to vary a power of 
appointment of new trustees.— 
Mayne (1928). 28 S. B. N. S. W. 
167 ; 45 N. S, V. W. N, 46.— AUS. 

PART II. SECT. 2, SUB-SECT 2.— 
C, (d), 

sg. Desire ** far not less than three 
trustees-- r^hether rnandatory or direct 
tary.) — Testator by his will deolarod 
that the statutory power of appointing 
new trustees should be oarerolsable If 
any of hie trustees should go to reside 
out of the Australian States, but 
expressed a ** desire that the number 
of trustees of the will should always be 
not less than three. One of the three 
trustees was dead : — Held : It was 
mandatory on such retirement to 
appoint no less than three trustees^ 
/S^^Maynb (1»28)» 2^8 S. B. N. S. W. 
167 : 46 N. 8. W. W. N. 46.— AUS. 
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in fact, Jmva ov6(i»drawtt moo\mt» with the 
baiak. The judge of hret wtauce having in 
his discretion refused to malce the appoint- 
ment where the setUement contained a 
power to make advancements to such bene- 
ficiaries at the discretion of the trustees & 
having made the appointment where the 
benehoiaries took a protected life intei*est & 
where the income was to be divided between 
the beneficiaries at the discretion of the 
tinistces, the Ot. of Appeal refused in the 
circumstances to interfere with such exercise 
of the Judge’s discretion, the position of the 
beneficiaries being such that the possibility 
of there being a forfeiture of the protected 
life interest was so remote as not to affeiit 
the exercise of the discretion in the matter. 
The fact that the bank are the bankers of the? 
exors. of the settlor is also not an absolute 
bar to its appointment as trustee. — ife 
NoilTHXUilFFE’s SErrEEMENTS, [1937] 3 All 
J5. R. 804 ; 81 8ol. Jo. 710, C. A. 

1226a. — ^The ct. declined making an order 

allowing a feme sole to propose herself to be 
trustee, on the ground that on her marriage 
her husband might interfere with the trust. — 
Bbook V. Brook (1839), 1 Beav. 531 ; 48 
E. B. 1046. 

Annotation : — N.P. lifi Dickenson’s Trusts, [1902] W. N. 104. 

1226b. .] — Upon the hearing of a petition 

under the Settled Estate Act, 1877 (c. 18), 
asking that two ladies, respectively a widow 
& a spinster, the then trustees of a will, 
might be authorised to sell the whole or any 
part or parts of the estates devised, the ct. 
in the first instance refused to confer the 
authority upon two ladies, & the petition was 
ordered to stand over generally. Upon 
further evidence showing that petitioners 
had been unable to procure any other suit- 
able persons to act as trustees, though they 
had endeavoured to do so, the ct. made an 
order conferring the authority a.sked for on 
the two ladies during their joint lives, subject 
to the approval of the ct. in the case of each 
sale. — Ee Peake’s Settled Estates, [1894] 
3 Ch. 620 ; 71 L. T. 371 ; 42 W. R. 687 ; 38 
Sol. Jo. 648 ; 8 B. 539. 

1422a. Sole managing trustee — Corporation.] 

— ^Being desirous of retiring, the sole sxu-viving 
trustee xmder a will, which gave trustees no 
power to charge for their services, by deed 
dated May 31, 1932, appointed a bank to be 
(a) mana^ng trustee, & (6) custodian trxistee, 
with a view to enabling the bank to charge 
fees as custodian trustee under Public 
Trustee Act, 1900 (c, 55), s. 4 (3) : — Held : 
the bank was not entitled so to charge. 
Either the deed of appointment operated to 
appoint the bank an ordinary trustee or it 
was inoperative as an attempt to do the 
impossible by appointing the same single 
body to hold the divided positions of manag- 


ing trustee & custodis^i trastss.^FoRSTBR v, 
WiiiUiAm U3aACO}?*s Bave, I/pp., [1935] Ch. 
369 i 104 L. J. Ob. 132 ; 152 I 4 . T. 433 ; 51 
T. L. E. 254 s 79 Sol. Jo, 145. 0. A. 

Arcaag V, Jmsii. U0$6J Qh. ISB. 

- — One of two trustees 

under a settlement, which gave no power 
to trustees to charge for their services, was 
desirous of retiring from the trust. By a 
deed of appointment dated July 6, 1926, 
a bank was appointed to be managing trustee, 
together with the continuing trustee & 
separately, custodian trustee, with the object 
of enabling it to charge fees under sect- 4 (3) 
of the Public Trustee Act, 1906 (c. 65), 
H. 4 (3) : — Held : the whole appointment was 
ineffective, & the retiring trustee was never 
in his lifetime discharged from the trusts. — 
Abninq V. James, [1986] Oh. 158 ; 106 L. J. 
Oh. 27 ; 164 L. T. 252. 

1434a. Equitable estate of bonefloiary becoming 
legal estate.] — On July 6, 18Q2, B. & another 
trustee who predeceased him were admitted 
to certain copyhold plots upon trust out of 
the rents & profits to raise pay an annual 
rent of £7 10a. to H. & his heirs & subject 
thereto in trust for W. Sc his heirs. Many 
years after B.’e death his customary heir C., 
since deceased, was admitted to two plots, 
but no one was admitted to the third ; so 
that on Dec. 31, 1925, the best right to 
admittance was in the customary heirs of C. 
Sc B. On the same date the equitable title 
to the land stood vested in T. Sc X. as joint 
tenants in fee, subject to the equitable rent- 
charge then vested in Y., subject to proof of 
his title. On Jan, 1, 1926, the Law of Pro- 
perty Acts came into operation Sc the copy- 
hold plots were enfranchised. The ct. being 
asked to determine in whom the legal estates 
in the land Sc the rentcharge vested : — Held : 
on the rentcharge becoming a legal rent- 
charge the trustees became bare trustees with 
no longer any active duties to perform. — Re 
King’s Theatre Sunderland, Denman 
Picture Houses v. Thompson Sc Collins 
Enterprises, [1929] 1 Oh. 483 ; 98 L. J. Ch. 
109 ; 140 L. T. 463. 

1470. Add. Annotation : — Refd. Re Gardner’s Will 
Trusts, Boucher v. Horn, [1930] 3 All E. R. 
938. 

1492. Add, Annotations : — Hsfd. R^ Blako, 

Minahan’s Petition of Right (1931), 100 
L. J. Oh. 251 ; 0. Kasivisvanathan Chettiar 
V. S. V. S, Ohokalingam Chettiar, [1935] 
A. 0. 16B. 

1495* Add, Annoiofion Hefd. Re BlaJfie, Re 
Minahan’s Petition of Right (1931), 100 
L. J. Ch. 251. 

1497. Add, Annotation : — Retd. Lynn v. Bomber, 
[1930] 2 K. B. 72. 


PART n. SECT. 6, SUB-SECT. 1. 

1428 i. Trustee having no duties to 
perform,)— P., by his mil. devised hia 
real estate to his trustee in fee simple 
upon trMt for the absolute Sc exclusive 
use, enjoyment, benefit, Sc advance- 
ment of certain named beneficiaries, 
including K„ Sc, having invested his 
trustee with powers of selling Sc 
mortgaging snob estate for payment of 
debts, A of leasing Sc managing same, 
declared that ” If any one of the bene- 


(lolaries imder this my will shall die 
without Issue, then all his rights, titles. 
Sc interests which he has acquired by 
virtue of this my last will shall vest in 
the children of M. P. as tenants in 
common in equal shares : — Beld : the 
trustee named in the will was not a 
bare trustee . — Re Panama Wahhopx, 
[1929] N, Z. L. R. 816.-~N.Z. 

PART n. SECT. 6, SUB-SECT. 2. 

1430 I. Rutg to convey legal estofe— 

00 


To l)eneficiariea,]-^Re Keith, Keith 
V. Eastern Trust Co. (N. S.), il929J 
1 D. L, R, 500.--aAN. 

PART II, SECT. 7, SUB-SECT. 1.— 
Ch (e) i. 

sh. Property mthfect to easUting eon' 
traot^Tfusts Ordinance, 1017, s, 

0 / Ceylon — When refftstratUm neeesmrv* l 
—Hall v, Pelmabuixa Vallev T^ 
Sc Rubber Co., Ltu., mm A. 0. 
—CEYLON. 
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1499ft. AequUiItioii from married woman trustee — 
In order to defeat Judgment.] — ^Wliere the ot. 
in giving ji^dgment against a married woman, 
who is a defaulting trustee, orders that the 
Judgment be satidled out ol her separate 
estate. Sc execution proves useless, it is not 
open to pltf., in a new action* to obtain 
against her judgment in a difiEerent form for 
payment of the moneys into court. As 
against her the matter is res jtidicakt*. But if 
it appear that she has transferred the moneys 
to a person with knowledge of the proceed- 
ings against her, action wUl lie against the 
transferee as constructive trustee. Pltf. 
obtained against the first deft., a married 
woman, judgment for payment out of her 
separate estate of the sum in dispute Sc costs. 
Evidence disclosed that the first de^. had 
parted with the whole of the sum, having 
transferred most of It to her sister, the second 
deft., who was not a pa.rty to the proceedings 
but knew of them at the time. Execution 
in respect of the judgment thus proving 
useless, pltf. now brought this action, alleging 
that the first deft, had paid the money to the 
second deft, in order to defeat any judgment 
for the pltf., Sc that the second deft, received 
the money as constructive trustee i — Held : 
jiidgment could be given against the second 
deft., who had received the moneys as con- 
structive trustee. — Green v. Wbatherilt., 
[1920] 2 Oh. 213; 98 L. .T. Oh. 869; 142 
L. T. 210} 46 T. L. R. 494. 

1588. Add* Annotation ;’-^enerally, Refd, Sollo- 
way V, Johnson, [1934] A. C. 193. 

1058. Add* Annotation : — ^Refd. I. R. Comrs. v. 
Raphael, I. R. Comrs. v* Ezra, [1985] A. C. 
90. 

1811a. .] — Epstein v. Lloyd (1033), 77 

Sol. Jo. 319. 

1906* Add, Annotcdion: — to (1) Con$d. Re 
Gower^s Settlement, [1934] Oh. 365. 

1910. Add* A nnoiation .* — Consd. Re Gower’s Settle- 
ment, [1934] Ob. 365. 


igila. Trustee Act, 1925 ( 0 . 19), 

In a case where an infant is tenant in tail in 
remainder of settled land with divers re- 
mainders over, the ct. has power, by virtue 
of Trustee Act, 1925 (c. 19), s. 58, with ft 
view to the application of the capital or 
income of the settled property for his main- 
tenanoe, education or henefitj to authorise a 
mtge. of the settled land subject to interests 
having priority over the infantas tenancy in 
tail, so framed as to vest in the mtgee. a 
security which would he as effective a bar 
against the infant’s issue Sc subsequent 
remaindermen as if the infant were of full 
age Sc had executed the conveyance in accord- 
ance with the Pines Sc Recoveries Act, 1833 
(c. 74). — Re Gowbr’8 Settlement, [1934] 
Oh. 365 ; 103 L. J, Oh. 164 ; 160 L. T. 449. 

2015a. Right of beneficiaries.] ~Tn the events 

which had happened, a testatoT*'s residuary 
estate was held as to one-half in trust for 
pltfs. absolutely &c as to th(» other half in 
trust for testator’s daughter for life Sc sub- 
ject thereto for liei* chil(lj*en absolutely. 
The trust fund comprised {inter alia) certain 
shares in a private limited co., which shares 
carried a '^roting power in tlie co. sufficient to 
enable the holder of them to control an 
ordinary resolution. By his will testator 
had directed the trustees not to sell these 
shares “ unless they in their discretion shall 
consider it absolutely necessary,” Sc lie 
authorised them “to retain the same so long 
as they in their absolute Sc uncontrolled dis- 
cretion shall tiiink fit.” Pltfs. required the 
trustees to divide the estate Sc to transfe^r 
to them the half to which they were entitled. 
I'he trustees contended that they were en- 
titled to refuse to divide the shares if in their 
discretion they \vere of opinion tha.t it w^as to 
the int-erost of the trust fund as a whole tha.t 
they should be retained : — Held : pltfs. 
were entitled to have their half of the estate, 
including half of the shares in question, 
transfen‘ed to them. — Re 8ANT>r:iMAN’s W1I4L 
Trusts, Sand,km,an v, Haynb, [1937] 1 
All E. R. 368 ; 81 Sol. Jo. 137. 


PART II. SECT. 8, ^SUB-SECT. 1.— A. 

1557 V. - Objocis of trust not 

7mm/'-d.] — Wlicrc a will distinctly HhowH 
an intention to create a trust, but docs 
not procjetid with suflicient clearness, or 
at- all, to denote the objects of the trust, 
ah.houfi:h it distinctly names a devisee 
or legatee in trust, the effect is the 
trustee holds tiie property for the 
beiiefft of those on whom the law, in 
the absence of disposition, casta it, — 
PWASEU r, Fiuher, [1937] 1 W. W. R. 
91 ; G F. L. J. (Can.) 276,-— CAN. 

PART II. SECT. 8, SUB-SECT. 3. 

sj* Death of trustee*] — Re Gatlin & 

- - (1923), 54 O. L. B. 1.— CAN. 

PART II. SECT. 8, SUB-SECT. 5. 

sk. Oranf. of administratiofi for pur- 
pose of convetrino — Invalid avPoint.marU 


of trustees ,] — Three new trustees of a 
will had been appointed in 187. & 
the trust estate Tested tn them. Two 
of those trustees died prior to 1907, 
Sc the third, E.. being desirous of retir- 
ing from the trust* 0* & W. were in that 
year appointed new trustees. This 
appointment was subsequently dis- 
covered to be invalid. Tb© legal estate 
was never divested from E., who died 
intestate in the U.S. in 1915, &. no 
representation had been raised to Ms 
estate. The ct. gave liberty to a 
person, who represented some of the 
benedoiaries, to apply for a grant limited 
to convoying the legal estate & without 
citing the nesit of kin . — Re Ecclibh, 
[1929] N. If 53.— IR. 

PART II. SECT. 9, SUB-SECT. 2.— 
B. (a.) 

1981 iii* .] — ^In determining 

whether or not it is proper to •-emove a 


trustee, the ct. will n'gard the wcdfai-o 
ef the heuefleiaries as the dominant 
rsonsi derat ion. A trustee of a. settloi- 
ment assigned his estate for the bene- 
ht of his enalitors, &, subsequently, on 
tlie death of his co-trustee, becnnic sole 
trustee <»f the settleniorit. Ills fuxK!- 
tioiis ti8 t rastef’ involved the cxei-else of 
important discrotifinary powers in 
wispect of the settled proi)erty, which 
was of coiiaitlera])le value. Ho wtAS 
requested both by the settlor Sc the 
heiastlciaries to I'lvsign his ollice as 
tj’UHtoe, but he refused to do so. In 
an action in the Supremo C't. of Tas- 
mania It was ordered that bo be re- 
moved from his i)OHition as trustee :■ — 
Held : the making of the order for his 
removal was a proper exeiTise of the 
Ot.’s discretion. — ^M iu^kr v. Cameron 
(1936). .54 O. L. H. .572 ; 42 Argiis 

L. R. 3C1 ; 10 A. L. J. 3a. -AUS. 
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Part III. — Administration of Trusts 


2083a. Misapplication of trust funds — ^Payment 

to wrong person.] — ^The indemnity conferred 
on trustees by Trustee Act, 1925 (c. 19), s. 30 
(1), does not apply where a trustee, even 
though as the result of an honest mistake, 
has misapplied trust fimds by paying them 
to the wrong person. 

The selling agents of a coUieiy co., which 
had sold its undertaking & was being 
volimtarily wound up, claimed £19,088 
damages for alleged breach by the co. of the 
agency agreements. There had in fact, as 
the ct. held, been no breach of the agreements. 
The liquidator consulted the solrs. of a largo 
shareholder, who was opposed to the claim, 
tliey said they had advised their client 
that there was a valid claim but that the 
amount of damages was uncertain. With- 
out taking further advice or obtaining the 
opinion of the ct.,a course the liquidator had 
recognised to be open to him, the liquidator 
settled the claim for £16,000. A summons 
was taken out by a contributory to obtain 
repayment of this sum to the co., on the 
ground that the liquidator had been guilty 
of misfeasance, & the liquidator, whose bona 
fides was not in question, claimed the 
benefit of the indemnity given to trustees 
by Trustee Act, 1926 (c. 19), s. 30 : — Held : 
without deciding whether the liquidator was 
a trustee within the meaning of the Act, 
even if he were ; (1) he was not entitled to 
indemnity under sect. 30 (1), because that 
sub-sect, does not extend to a case where a 
trustee had misapplied trust funds coming 
to his hands ; (2) he was not, on the facts, 
entitled to relief under sect. 61. 

Even if a liquidator is a trustee within 
Trustee Act, 1926, he is, as a paid trustee, 
disentitled to relief under sect. 61(p^ OuB.). 
— Re Windsor Steam Coal Co. (1901), Ltd., 
[1929] 1 Oh. 161 ; 98 L. J. Ch. 147 ; 140 
L. T, 80, 0. A. 

AnnotaHon: — OeneraUy, Befd. Re Home 8c Colonial Insce. 

Co., [1930] 3 Ch. 102. 

2076* Add. Annotation : — ^Rcfd. Be Murphy’s 


Estate, Morton c. Marchanton (1930), 74 
Sol. Jo. 321. 

2092. Add, Annotation : — ^Refd. Flower v. Prechtel 
(1934), 160 L. T. 491. 

2186. Add. Annotation : — Oonsd. Be Gates, Arnold 
V. Gates, [1933] Ch. 913. 

2144. Add. Annotatione : — Consd. Re Hill’s Trusts, 
Claremont v. Hill, [1934] Ch. 623. Refd. 
Be Gates, Arnold v. Gates, [1933] Oh. 913. 

2147a. Income fee on sums collected or distributed 
— Whether payable out of residue.] — A 
testator by his will directed that out of the 
yearly income of his residuary estate his 
trustees should pay to his wife during her 
life “ such an amount as will give her a 
clear yearly sum of £12,000 after paying or 
deducting income tax Sc super tax ” &; Uiat 
“ subject thereto ” Ids trustees should stand 
possessed of his trust estate upon certain 
trusts for his son Sc daughter. Sc directed 
that all devises bequests legacies Sc annuities 
given by his will should be free of all death 
duties payable on his death which should 
be paid out of his residuary estate. He 
directed that a trust co. whom he appointed 
one of his exors. Sc trustees should be entitled 
to remuneration free of duties in accordance 
with the scale of fees in force at the date of his 
wOl. The fee to the co. under the scale in 
respect of the income dealt with by the co. was 
fiteen shillings per cent.. Sc the whole of such 
income fee had been paid out of the income 
of the residuary estate. Questions arose 
whether any part of the income fee ought 
to be borne by the annuity, Sc this summons 
was issued to decide the point : — Held : 
whether the income fee was to be treated as 
an administration expense or as a legacy it 
ought to be borne out of the income of the 
residuary estate after providing for the 
annuity. — Be Hulton, Midland Bank Exec- 
TTTOR & Trustee Co., Ltd. v. Thompson, 
[1936] Ch. 636 ; [1936] 2 AU E. R. 207 ; 106 
L. J. Ch. 273 ; 165 L. T. 226 ; 62 T. L. R. 
607 ; 80 Sol. Jo. 386. 

Anmtation : — ^Distd. Re Roberts’s Will Trusts, Younger v. 

Lewlns, [1987] Ch. 274. 


PART 111. SECT. 3, SUB-SECT. l.—A. 

■a. Claim for indemnity against 
trustee in hankruptcv.] — ^Pltf. took 8c 
held in his own name title to certain 
land as trustee for a co. ; Sc then to 
assist the oo., 8c with the approval of 
its directors, gave a mtge. In his own 
name. There was no doubt but that 
the amount owing on the mtge. was 
a debt of the co. The co. made an 
authorised assignment in bkpcy. ; said 
land was Included in the assets speci- 
fioallv mentioned, the assignment was 
registered against the title. Sc the 
trustee requested a transfer of the 
title from pltf. 8c otherwise so acted 
as to Indicate an Intention to take over 
the property as part of the estate 
assets. The principal of the mt^. 
being overdue, the mtgees. demanded 
payment thereof from pltf., 8c be sought 
an order compelling the trustee in 
bkpcy. in its individual as well as in 
its representative capacity to pay said 
moneys, or to indemnify him a^ust 
all liability under the mtge. 8c to have 
title to the land transmaitted to it 
from bis name : — Held : the olaim for 
indemnity or payment should be dis- 
missed. — Emorr v. Oanapiak Ceepit 


Men's Trust Assocn., Ltd., [1933] 2 
W. W. R. 11 ; 41 Man. L. R. 398 ; 


ojgWy 093^ 1 W. W. R. 801 ; [1934] 
2 W. W. R. 208 J 8 D. L. &. 129 
cu0rd^l936} S. C. R. 1 ; 1 D. L. R. 353. 


PART HI. SECT. 8, SUB-SECT. 1.— 
D. (a). 

2066 II. .1 — BRIOHOtTSE V. 

Morton, [1929] 3 D. L. R. 91 ; S. C. R, 
512 ; revsg., 40 B. C. R. 278.— CAN. 

PART 111. SECT. 3, SUB-SECT. 4.— A. 

2186 zxvl. .] — C. had mortgaged 

certain of bis property to a bank. He 
became mentally detective, 8c allowed 
the payments to fail into arrear. The 
applicants mortgaged their own pro- 
perty, & paid oil the bank. At their 
request, the bank ottered C.*h property 
for sale, 8c, there being no bid, trans- 
ferred it to the appUoantp, who sold the 
property to advantage. Tney claimed 
commic^on as trusts : — ffeM .* com- 
mission or remuneration oouid only bo 
allowed for services rendered In the 
course of the administration of a trust, 
8c that as the services had aU been 
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rendered before appots. became trus- 
tees. no allowance could be made. — 
Re OOBOIANE. [1927] S. A. S. B. 238. — 

AUS. 

1 1 , .1— Apart from legisla- 

tion, the general rule is tiiat, in the 
absence of an expressed prior stipula- 
tion with his cestui gue trust, a trustee 
will not bo allowed remuneration for 
personal trouble & loss of time. 

The light of a trustee to remunem- 
tlon under Trustee Aot, R. S. 3., 1920, 
s. 65. may be disallowed where he has 
acted fraudulently or dishonestly in 
managing the trust,— Proctor 
BeNTLEV (Sask.), [19291 3 W, W. R. 
711 ; [1930] 2 D. L. R. 6 ; 24 S. L. R. 
206.— CAN. 

si. ApplicaHcn for — Practioe .\ — One 
oo-trustee may petition alone for 
trustees* commission, 8c gpmre whether 
on suoh an appUcatlon the ot. has 
iurisdiotion to consider. Sc, if necessary, 
to award, a distribution of any com- 
mission it may allow. It is not 
necessary in all clroumstanoes that the 
personal representatives of a deoei^eo 
trustee should have notloe of such an 
application. — Re Bowman's 
MENT, [1929) S. A. S. R. I.— AUB, 
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2147b, .] — testatrix appointed a bank 

as one of her exors. & trustees & declared 
that the bank should be entitled to remunera- 
tion ** in accordance with the bank’s scale of 
fees now in force.” The will created certain 
trust funds to be held on separate trusts. 

It was admitted that the acceptance fee 
charged by the bank was payable out of 
residue. Questions arose whether the income 
fees & withdrawal fees were payable out of the 
income capital of the separate funds or out 
of residue : — Held : the income & capital fees 
were payable out of the income & capital of 
-the separate funds. — Re Roberts’s Wirx 
Trusts, Younger v. Lewins, [1937] Ch. 
274 ; [1937] 1 All E. R. 618 ; 106 L. J. Ch. 
232 ; 156 L. T. 213 ; 53 T. L. R. 358 ; 81 
Sol. Jo. 199. 

2175, Add, Annotation : — Consd. Re Nicholson’s 
Will Trusts, Ortmans v, Burke, [1936] 3 All 
E. R. 832. 

2260. Add, Annotation : — ^Refd, Re Lloyds Bank, 
Bomze & Lederman v, Bomze, [1931] 1 Ch. 
289. 

2260. Add. Annotation : — Consd. Re Raino, Tyer- 
man v, Stansfield, [1929] 1 Oh. 716. 

2273a. Voluntary settlement in accordance with 
unexecuted will — Fallmre to include trust for 
maintenance — Remedy of beneficiary.] — 
La-NGDON V. Biake (1865), 12 L. T. 202 ; 11 
.Tur. N. S. 702. 

2273b. Power to pay sum out of capital — Interest 
of infant contingent — ^Meaning of “ occur- 
rence of any other event."] — Under the 
trusts of the will of a testator who died in i 
1930, an infant was entitled, subject to the 
life interests of testator’s widow & the 
infant’s mother who was restrained from 
anticipation, to a share in testator’s residuary 
estate contingently upon surviving her 
mother ^ attaining the age of twenty-one 
years. Upon a summons by the mother (a 
married woman) of the infant asking that 
the tinistees might be authorised under 
TiTistee Act, 1925 (c. 19), s. 32, with the 
consent of pltf. & of testator’s widow to raise 
& pay out of the capital of the contingent 
share of the infant in the residuary estate of 
testator certain sums for school fees & other 
incidental expenses: — Held: (1) upon the 
proper construction of the will & Trustee Act, 
1925 (c. 19), s. 32, the alternative con- 
tingency therein mentioned of ** the occur- 
i»ence of some other event ” is not restricted 
to the occurrence of an event having no 
reference to a specified age, but, while ex- 
cluding the single event of attaining a specified 
age, includes the compound or double event 
of attaining a specified age & survivorship ; 

accordingly, the power of advancement con- 
ferred upon trustees by that sect. wa« (sub) 
ioct to the provisoes in that sect, contamed- 
available in respect of the interest of the 
infant in the residuary estate of testator ; 
(2) notwithstanding the restraint on anticipa- 
tion imposed by the will on the interest of 
the mother of the infant, she was capable 


of giving a valid consent to the exercise of 
such power, within proviso (c) to Trustee 
Act, 1925 (c. 19), s. 32 {\).--Re Garrett, 
Croft v. Ruck, [1934] Ch. 477 ; 103 L. J. Oh. 
244 ; 151 L. T. 194. 

2273c. Effect of restraint on anticipation 

— On power to consent to exercise.] — 
Re Garrett, Croft v. Ruck, No. 2273b, 
ante. 

2280. Arid, Annotation : — ^Reid. Re Halsted’s Will 
Trusts, HaLsted v. llalstcd, [1937] 2 All E, R. 
570. 

2280a. — — Meaning of “ benefit."] — A 

testator directed that part of his residuary 
estate should be held uj^in trust to pay the 
income thereof to one of his sons 4^ that after 
the son’s death it should fall back into So 
form part of testator’s residuary estate. The 
trustees were, however, empowered to 
advance to the son a sum not exceeding one- 
half of this settled fund for the p\irpose of 
establishing liim in business “ or otherwise for 
Ills benefit or advancement in life.” The son, 
who was married, was not in a position to 
make provision for his wife So child in the 
future, & he sought tc> have a sum raised out 
of the settled fund to he settled upon himself 
for life Sl after his death for his wife for life 
So after her death for liis children : — Hdd : 
the trustees had power under the terms of the 
settlement to raise a sum not exceeding one- 
Kalf of the settled fund for the purposes of a 
settlement upon the son So his family, but 
mch a settlement ought to include the wife So 
children only, with an ultimate trust in favour 
of testator’s residuary trust. — Re Halsted’s 
W ii.T. Trusts, Hausted v, IIalsted, |1937] 
2 All E. R. 570. 

2283a. Life Interest protected against assign- 

ment — Forfeiture, ] — Trustees of a will held 
land upon trust for sale So the proceeds of sale 
were not subject to any trust for reconversion 
under the will: — Held: (1) they were 

entitled to exercise the power of advance- 
ment out of capital conferred upon them by 
Trustee Act, 1926 (c. 19), s. 32, in favour of 
a remainderman, subject to the consent of 
the tenant for life, whose life interest was 
protected against assignment ; (2) the 

tenant for life by consenting to the exercise 
of the power of advancement forfeited his 
life interest under the will. — Re Stimpson’s 
Trusts, Stimpson v, Stimpson, [1931] 2 Ch, 
77 ; 100 L. J. Oh. 312 ; 145 L. T. 249. 

2285a. Property held on trust for sale.] Re 

Stimpson’s Trusts, Sttmpson v, Stimpson, 
No. 2283a, ante, 

Z2B7, Add, Annotation: — Refd. Re D^con^e’s 
Will Trusts, Wrixon-Becher v, Faversham 
(Earl) (1932), 146 L. T. 412. 

2289a. Accumulations of income applicable to 
overdraft — Overdraft secured by equitable 
mortgage — Legal mortgage of same property 
to pay off overdraft— Whether accumulations 
applicable to legal mortgage.] — A testator, 
when he died, owed a bank .C915 by way of 


PAPT UI. SECT. 8, SUB-SECT. 5.— A. 

2171 1, Question, of construMm,] 

--Upon a smninary aPPl/^ation 
tafltee Act, R. S. O.. 1927, s. If , ** for 
the opinion, advice or dirocti^ of 
the cL,” the ot. will not determine 
legal lightB.— 'T bsoumseh Public Utili- 


ties Commission & 
i d! L. R. 538 ; 66 O. L. K. 231.-4JAN. 

PART in. SECT. 4, SUB-SECT. 3.— B. 

2206 iv, *1 — ‘The nije that a 

trustee for sale is Inoapablo of PJfi* 
chasing the trust property applies 
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to a person to whom under the terms 
of the trust agreement the trustee was 
required to, & did, give the sole charge 
So general inauagemont of the trust 
property. — ^M cLennan v, 
rioisj 1 D. L. R. 189 : 37JMan, L. R. 
201 ; 119271 3 W. W. R« 684. — CAN. 
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overdraft, as security for which he had de- 
posited the deeds of thirty-five cottages 
owned by him. By his will he directed that 
the bank should be paid out of accumula- 
tions of income “ till the mtge. I owe be 
paid.” Less than two years from the death, 
the bank required the trustees of the will 
to discharge the overdraft So to meet this 
the trustees borrowed the sum of £1,000 
from other parties on a legal mtge. of the 
cottages Sc paid off the overdraft out of 
these monies. .There was no transfer of the 
bank’s security. The present trustee of the 
will raised the question whether the legal 
mtge. ought to be paid off out of accumula- 
tions of income : — Held : the answer was in 
the negative. To hold the contrary the ct. 
would have to make a new will for the testator 
to meet an event for which he had not pro- 
vided. — Brajtdon, Samuels v. Brandon 
(1932), 49 T. L. R. 48. 

22891). Trust for malhtenahoe education or benefit 
of children — ^No power to accumulate.]— On 

the marriage of 0. and V., If. the father of the 
husband executed a deed whereby he 
covenanted with trustees that if the husband 
should die in his lifetime he would pay them 
an annuity of £1,000 in trust for V. so long 
as she should remain the widow of 0., & 
thereafter upon trust to pay or apply the 
smne for or* towards the maintenance, educa- 
tion or benefit of any of the infant children 
of the marriage as the trustees might think 
fit. The marriage was dissolved So the wife 
remarried. O. ^terwards died in the life- 
time of H. Sc the annmty became payable. 
There was one child of the marriage, who was 
an infant living with So being maintained by 
his mother : — Held : the deed created a trust 
to apply the whole annuity for the main- 
tenance, education or benefit of the infant, 
the trustees having no power to accumulate 
all or any part of the income for the benefit 
of the infant until he should attain 21 years 
of age. Q^he word “ benefit ” is intended to 
cover expenditure incurred which does not 
strictly come under the heads either of 
“ maintenance ” or “ education.” — Re Peel, 
Tattersall V, Peel, [1986] Ch. 161 ; 105 
L. J. Ch. 65 ; 164 L. T. 373 ; 80 Sol. Jo. 54. 

2290. Add^ AnnoUitwn : — Refd« Vandepitte v. Pre- 
ferred Accident Insurance Co. of New York, 
[1083] A. 0. 70. 

2357. Add, Annotations: — Consd. Hyman v. Hy- 
man, [1929 J A. C. 001. Refd. Harmer v, 
Armstrong, [1934] Ch. 65. 

2861. Add. Annotation: — As fo (1) Reid. Harmer 
V. Armstrong, [1934] Ch. 65. 

2600. After this case add : — 

Infant domiciled abroad,}— ConT'uct of 
Laws, No. 548a, arUe. 


2508a, — Fund nbt oarried to aocoutlt of 
partioular person.] — Re BiRein, Bibkin v. 
Bibjqn, [1901] W, N* 38, 

2546a, Administrator ad iltem.>^Moneys aste never 
paid out of ct, to an administrator dd lilem . — 
Williams v. Allen (No. 2) (1863), 32 Beav. 
660 5 55 E. R. 266. 

2609a. .}— ^Testator bequeathed a fund to A. 

for life, with remainders over. The fund was 
paid into ct. under Trustee Relief Act, 1847 
(c. 96). On a petition by A. for payment of 
the dividends, which was not served on any 
persons claiming in remainder : — ReU : the 
ct. could not allow the costs out of the 
capital of the fund. — jEx p. FLETCEtER (1848), 
17 L. J. Ch. 169 ; U L. T. O. S. 218 ; svb 
nom. Rs Fletcher, Ex p. Fletcher, 12 
Jur. 619. 

2635a. — — .] — Property was mtged. to two 
trustees of a settlement. The mtgor. had no 
notice of the trust. One trustee died, & 
the survivor became a luUatic. New trustees 
of the settlement were appointed under a 
power, but the mtge. debt was not trans- 
ferred to them. The mtgor. gave notice to 
pay off the money, A petition was pre- 
senlied, asking that the new trustees might be 
appointed to reconvcy the mtged. property 
to the mtgor. on payment of the mtge. 
money : — Meld : the costs of the petition 
must be paid out of the trust funds. — Re 
Jones (1876), 2 Ch. D. 70 ; 45 L. J. Ch. 688 ; 
34 L. T. 470, C. A. 

2654a. Proceedings against trustee by action 

instead of summons,] — ^An action was brought 
against the surviving trustee of a will, 
claiming a declaration that he was not 
entitled to charge in account with pltf., 
Who Was a cestui que trust under the wUl, the 
costs of an action brought by the superior 
landlord in consequence of the failure by the 
trustee to repair some houses which formed 
part of the trust property, or to charge com- 
mission paid to a collector who had collected 
the rents of the same property, So also claim- 
ing, if necessary, administration of testator’s 
estate. There was no practical dispute as to 
the facts : — Held : the points in dispute 
between the parties might have been decided 
upon an originating summons, under R, S. C., 
Ord. 65, r. 3, Sc although pltf. succeeded in 
his Claim, no costs of the action would be 
given. — Re Johnson, Waog v, Shand (1885), 
63 L. T. 136. 

2714. Add. Annotation i — As to (2) Refd. Goi'land 
v. Aircher-Shee (1930), 142 L. T. 443. 

2777a. .] — Snow v. Teed (1870), L. R. 9 Eq. 

022 ; 18 W. R. 623 ; suh nom. SUM v. Teed, 

23 L. T. 303. 

2835. Add. Annotation: — ^Reld. Parker v. Judkin, 
[1931] 1 Ch. 476. 


PART in. SECT, 10. SUB-SECT. 2.— B. 

2655 viil, .] — Brtdbn v, 

Bbyuen (GRmESON) (1833). 6 Wils. 
& S. 354 ; aSfg.. 9 S. 467.— SCOT, 

2655 ix. .J — The ooBts of 

the trustee of a donatio mortis causA in 
BucoeBHfullr defending an aotion 
brought agatUBt him by the admlnis- 
tthtOr of the donor's ofitate. were 


ordered to be paid out of the whole 
fund which was the subjeOt^matter of 
the donaUo mortis causd. — ^Walsxb Vk 
Roman Cathouo Bishop of St. 
.Tohn, am ] 4 D. L. H. 15; 54 
N. B. H. 87l.~-CAN. 


PART III. SECT, 11, SUB-SECT. 7.— C. 
2666 lii, .] — Testator being 


dead, the ct. l« empowered, when the 
benefit of the estate requlies It, to do 
what It believes a prudent testator 
would do if alive, & to revoke a direc- 
tion Which had nothin to do with the 
destination of the estate, but merely 
with its administration. — Re Rogers, 
11929] 1 D. L. R. 116; 63 0. L. B. 
180.— CAN. 
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Part IV. — Duties of Trustees 


2059* Add* Annotation ; — Refd. Clayton v. Clayton, 
[1030] 2 Oh. 12. 

3088. Add. Annotation : — Refd, Be Vickery, 

Vickery v. Stephens, [1931] 1 Oh. 672. 

3118a. .] — Reynolds v. Brown (1852), 1 

W. R. 60. 


3128* 4dd, Annotation : — Reid. He Sandeman’s 
Will Trusts, Sandeman v. Hayne, |1937] 1 
All E. R. 368. 

3142. Add. Annotations : — Distd. Be Sullivan, 
Dunkley v. Sullivan (1929), 46 T. U R. 690. 
Consd. Be McKee, Public Trustee v. McKee, 
[1931] 2 Ch. 145, 


Part V. — Powers and Discretions of Trustees. 


3149a. Jurisdiction of court to confer power.] — i 

Sect. 57 (1) of Trustee Act, 1925 (c. 19), | 
provided : “ Where in the management or 
administration of any property vested in 
trustees, any sale, lease, riitge., smTender, 
release, or other disposition, or any purchase, 
investment, acquisition, expenditure, or other 
transaction, is in the opinion of the ct. 
expedient, but the same cannot be effected 
by reason of the absence of any power for that 
purpose vested in the trustees by the trust 
instrument, if any, or by law, the ct. may by 
order confer upop the trust/ces, either 
generally or in any particular instance, the 
necessary power for the purpose, on such 
terms, & subject to such provisions & con- 
ditions, if any, as the ct. may think fit. . . : 

— Held : for the ct. to exercise its powers 
under the sub-sect, the proposed transaction 
must be, in the opinion of the ct., expedient, 
not for the benefit of one beneftciary only, 
but for the benefit of the whole trust, — Be 
Craven’s Estate, Lloyds Bank, Ltd. v. 
CocKBURN (No. 2), [1 937] Oh. 431 ; 106 L. J. 
Ch. 311; svb nom Re Crav en ’h Estate, Lloyds 
Bank, Ltd. v. Craven (No. 2), 81 Sol. .To. 436. 

3162a. Exercise of statutory powers — ^Duty to con- 
sult beneficiaries.] — summons in an ad* 
ministration action was taken out by the 
trustees for the purposes of the Settled Land 
Act, 1925 (c. 18), of a settlement of real 
estate made by the will of a testator for the 
determination of the question whether the 
provisions of Law of Property Act, 1926 
(c. 26), s. 26 (3), as amended by the Law of 
Property (Amendment) Act, 1926 (c, 11) 
(by which they were directed to consult the 
wishes of beneficiaries), applied only in 
respect of sales or applied also to the exercise 
by them of their other statutory trusts & 
powers : — Held : it was the duty of the 
trustees to consult the wishes of the bene- 
ficiaries not only with regard to the exercise 


of the trust for sale, but also with regard to 
the exercise of all other trusts & powers 
arising under Settled Land Act, 1925 (c. 18), 
& Law of Property Acts, 1025 (c. 26), & 1926 
(c. 11), & the additional or larger powers 
conferred by the settlement on the trustees 
thereof or otherwise . — Be Jones, Jones v. 
Cusack-Smith, [1931] 1 Ch. 375 ; 100 

L. J. Oh. 129 ; 144 L. T. 642. 

3191a. Public Trustee.] — By his will a 

testator, who died in 1887, appointed four 
named persons as the exors. & trustees of his 
will & gave his real & personal estate to them 
upon trust that they & the survivors & sur- 
vivor of tliem & the heirs, exors. or admmis- 
trators of such survivor their or his assigns, 
each & all of whom were intended to be 
included in the term “ my trustees ” there- 
inafter used, should distribute the net 
residue of his estate to & among such of the 
descendants of Ids brothers & sisters in such 
shares, proportions or amounts & at such 
proper times as the trustees, in whom he 
“ placed full confidence,” in their absolute 
& uncontrolled discretion should determine. 
Two of the trustees died in 1902, one retired 
in 1907, when another was appointed who 
retired in 1923 in favour of yet another. In 
1934 the two remaining trustees retired & the 
Public Trustee was appointi^d in th(}ir place. 
In a summons to determine the effect of tlie 
will, it was argued by testatt)r’s next of kin 
that : (i) the gift of the residuary estate was 
void, because there was no longer anybody 
who, in accordance with the terms of the will, 
was entitled to exercise the power of selecting 
the descendants of testator’s brothers & 
sisters who were to take, & (ii) the gift was 
void as infringing the rule against per- 
petuities, because tlie descenda«nt8 of the 
testator’s brothers & sisters might be selected 
by persons ascertained outside the limit 
fixed by the rule against perpetuities, & 



of vn,i\ 
trust,} 

S. 0. R. 


9'raseb, flS - . 
160 ; [19301 4 D. L. B. 42; 
2 D. L. B. 702; 66 


90.— ‘CAN. 


9c 

4 


PApT IV, SECT. 9. 
CAN. 


80 . Form of accounts .} — The proper 
method of keeping the tnust accounts 
of a fanning business, where there are 
life tenants or annuitants & remainder- 
men, Is by taking a standard value at 
the commencement of that period & 
maintaining that standard value 
throughout, the duty of the trustees 
being to see that so far as number & 
Quality are concerned the stock is kept 
up to the standard value. It Js not 

business to 
end of each 
»lr accounts. 
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proper, Wjoroturw, urui 
trust of any such farming 
value the live-stock at the 
year for the purpose of th< 


— He Bassktt, Basse'IT v. Bassett. 
J1^341 N. 2a. h. B. 600 ; G. L. B. 637.— 

PART V, SECT. 5, SUB-SEPT. 2.— A. 

g I, 1 — ^MaoLeop e. Rotal 

Trust Go. (Alta.), [1929] 1 D. L. R. 


PART V. SECT, 7, SUB-SECT. 2,— B, 

tr» Wtiether power of sale given — 
Wessels Carscallen (ISdOl 10 
d P. 216.— CAN. 
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might themselves be persons who took out* 
side that time: — Meld: (1) the Public 
Trustee, as an assign, came within the de- 
finition of my trustees in the will & was 
entitled to exercise the power of selection ; 
(2) the gift was void as infringing the rule 
against perpetuities. — Re Symm’s Will 
Trusts, Public Trustee v. Shaw, [1936] 

3 All E. B. 236 ; 80 Sol. Jo. 994. 

3322. Add, Annotation : — Consd. Re Vickery, 
Vickery v. Stephens, [1931] 1 Oh. 672. 

3450* Add. Annotation : — Dlstd. Be Stevens & 
Dunsby’s Contract, [1928] W. N. 187. 

S466a. Consent refused by tenant for life.] — 

Where in the case of a trust for sale 
any requisite consent cannot be obtained,** 
because the person from whom it must be 
obtained refuses it, the ct., under Law of 
Property Act, 1925 (c. 20), s. 30, & Trustee 
Act, 1925 (c. 19), s. 67, can direct the trustees 
for sale to sell. — Be Beale’s Settlement 
Trusts, Huggins v. Beale, [1932] 2 Oh. 
16 ; 101 L. J. Oh. 320. 

8469a. Consent refused — Power of court to 

order sale under Law of Property Act, 1925 
(c. 20). s. 80.] — Be Beale’s Settlement 
Trusts, Huggins v. Beale, No. 3406a, ante. 

8475a. .] — In an administration action 

£a which a decree had been made, &; which 
was still pending, a receiver had been 
appointed, who was receiving the rents 
profits A distributing them amongst various 
persons. On the coming into force of Law 
of Property Act, 1925 (c. 20), the statutory 
trusts under Sohed. I., Part IV., of the Act 
came into operation, & the trustee, in whom 
the legal estate was vested, became invested 
with the statutory trusts for sale : — Held : 
the trustee could exercise the statutory 
trusts without the sanction of the ct. in the 
still pending suit. — Bernhardt v. Gals- 
worthy, [1929] 1 Oh. 649 ; 98 L. J. Oh, 284 ; 
140 L. T. 686. 

Annotation: — ^Refd. Be Thomas, Thomas v. Thompson 
[1930] 1 Oh. 194. 

3475b. Persons beneficially interested in posses- 
sion — ^Annuitants.] — The trustees of a will, 
which came into operation after the com- 
mencement of Law of Pi'operty Act, 1925 
(c. 20), were directed to stand possessed of the 
testato’s residuary real Sc personal estate 
upon trust to pay* out of the income thereof 
four life annuities, Sc while any annuity 
remained payable to divide the surplus income 
amongst such of testator’s grandchildren as 
should be living for the period during which 
any annuity remained payable ; Sct on cesser 
of all the annuities to stand possessed of the 
residuary estate in trust for ms grandchildren 
Sc the issue then living of any then dead, as 
tenants in common according to the stocks. 
By a codicil power was conferred upon the 
trustees after the expiration of five years 
from testator’s death to sell his residuary 
estate or any part thereof by public auction 
but not by private contract. Upon a sum- 
mons raising questions, whether the trustees 


Digest Supplemeitt. 

or the persons entitled to the surplus income 
until cesser of the annuities were the proper 
persons in whom the land ought to be vested 
by the exor. ; if the trustees were the 
proper persons, whether the annuitants were 
persons whose wishes ought to be given effect 
to by the trustees for sale : — Held : the an- 
nuitants were persons beneficially interested 
in possession within Law of Property Act, 
1926 (c. 20), s. 26 (3), whose wishes should 
be consulted by the trustees for sale,— 
House, Westminster Bane v. Everett, 
[1929] 2 Oh. 166 ; 98 L. J. Oh. 381 ; 141 
L. T. 682. 

8488a. .] — Testator, who died in 

the year 1001, gave the residue of his estate 
real Sc personal, consisting of certain stocks 
Sc shares, freehold hereditaments. Sc lease- 
hold houses held on leases expiring in the 
year 1924, to trustees upon trust neither to 
allow the same to remain in its state of 
investment at his decease or, as Sc when his 
trustees should, in their absolute discretion, 
see fit so to do, from time to time to realise Sc 
sell Sc convert the same or any part thereof. 
Testator directed his trustees to reinvest the 
money when realised in trustees’ securities 
Sc to hold the investments, whether original 
or substituted, upon trust to pay unto or 
permit his wife, F., who was one of the 
trustees, to receive the income of his residuary 
estate during widowhood, to be reduced to a 
moiefcy of the income on her re-marriage, Sc 
subject to her life interest the testator gave 
his residuary estate to his son 0. to be paid 
to him as to a moiety at twenty-one Sc the 
residue on his attaining thirty, but should his 
son die under twenty-five the whole residue 
was given to F. ; — Held : the words of the 
will created a trust for sale. — Be Crips, 
Crips v, Todd (1906), 96 L. T. 866. 

Annotations : — Contd. Be Johnson, Cowley v. Pnbllo Trustee, 
[1915] 1 Oh. 435 ; Re White's Settlement, Pitman v. 
White, [1930] 1 Oh. 179. 

3489. Add. Annotation : — ^Distd. Be White, Pit- 
man V. White (1929), 46 T. L. K. 30. 

3489a. With consent of tenant for life.]— 

By a marriage settlement made in 1882 an 
undivided share of real estate passing under 
a will was settled, together with other 
property belonging to the wife, upon trust 
either to retain the same in its present con- 
dition, or with the consent of the tenant for 
life during her life, to sell, Sc after her death 
to sell at the discretion of the trustees. The 
settlement contained various powers to the 
trustees appropriate to the management of 
real estate, but no power to postpone con- 
version. In 1906 a partition of the entirety 
of the estate was effected, SC certain heredita- 
ments appropriate^ Sc conveyed, to the 
trustees in satisfaction of the undivided 
share settled. On a summons to determine 
the question whether the land remaining 
unsold was settled land or held upon trust 
for sale; — Held: the settlement having 
been made before the coming into operation 
of Law of Property Act, 1926 (c. 20), under 


PART V, SECT. 7, SUB-SECT. 2.— 
F. (»). 

m i, A con tract be- 

tween a trustee for sale & the wife of 
the trustee Is in law a valid contract, 


but the ct. of equity would presume 
that the contract waa for the benefit 
of the trustee & would require evidence 
to displace that presumption , — Be 
Douqlab (1928), 29 a R. 48.-~AUS. 
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PART V. SECT. 7, SUB-SECT. 2.- 
P. (d). 

0 i, Objection by benefleiaries^ 

Ditty to sell or apply Jo 
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sect. 25 (4)y of which it would have created a 
trust for sale, the question was one of con- 
struction, & having regard to the trusts & 
powers in the settlement for the management 
of the property as real estate, the land 
remaining subject thereto was not held upon 
trust for sale but was settled land . — ^ 
White’s SBromMoasKT, Pitman v. White, 
ri930] 1 Oh. 179; 99 L. J. Oh. 49; 142 
L. T. 279 ; 46 T. L. it. 30, 

3490. Add^ Annotations : — Consd. Be Whitaker, 
Hooke V. Whitaker, [1929] 1 Oh. 662. 
Retd. Be Oonquest, Eoyal Exchange Assur- 
ance v. Oonquest, [1929] 2 Oh. 353. Mentd. 
Be Smith, Vincent v. Smith, [1930] 1 Oh. 88. 

3491a. Estate divisible among beneficiaries — Trus- 
tee must sell — ^Notwithstanding power to post- 
pone under Law of Property Act, 1925 (c. 20), 
s. 25.] — Be Ball, Jones v. Jones (1930), 74 
Sol. Jo. 298. 

3590. Add* Annotation :~As to (1) Consd. Be 
Mansel, Smith v* Hansel, [1930] 1 Oh. 352. 

3592a. .] — testator by his will gave the 

residue of his property upon trust for his 
wife for life or so long as she should continue 
his widow. In the event of her remarriage, 
testator directed that his trustees should set 
apart from the trust funds a sum sufficient 
to secure to the wife an annual income of 
£300. The principal of that sum was to be 
paid after the wife’s death to testator’s step- 
, daughter absolutely. Testator died in 1892, 
Sc was survived by his wife. Upon a sum- 
mons to determine questions arising upon the 
will, it was held (inter alia) that in the event 
of the widow’s death without marrying again 
a fund sufficient when invested to produce 
on the date of the widow’s death £300 a 
year would devolve upon the step-daughter 
absolutely. Testator’s widow died in 1934 
without having remarried, & the step- 
daughter claimed that the sum due to her, 
subject to adjustment in respect of advances 
made during the widow’s lifetime, should be 
provided by the trustees raising & paying to 
her such capital sum as, if invested in 2i per 
cent, consols at the date of the widow’s 
death, would have produced an income of 
£300 : — Held : the trustees had a discretion 
under the will to appropriate for the purpose 
of the widow’s annual income of £300 such of 
the investments authorised by the will as they 
should think fit, & as that discretion had not 
been surrendered, they should be at liberty, 
subject to adjustment in respect of advances, 
to appropriate, for the purpose of constituting 
the fund payable to the step-daughter, in- 
vestments forming part of the funds subject 
to the trusts of the will . — Be Nicholson’s 


Will Trusts, Obtmans v. Burke, [1936] 3 
AllE. R. 832. 

3617. Add, Annotation : — ^Retd* Be Fenton (No. 2), 
Ex p. Fenton Textile Assocn., Ltd., [1932, 
1 Oh. 178. 

3626. Add. Annotation : — Apld. Be Lennard, Len- 
nard’s Trustee v. Lennard, [1 934] Oh. 235. 

86d9a. Power to partition — Under Law of Property 
Act, 1925 (c. 20), S.28 (3) — When exerciseable.] 
— (1) Law of Property Act, 1925 (c. 20), 
s. 28 (3), which enables trustees for sale to 
partition \insold land in cases where the net 
proceeds of sale have become “ absolutely 
vested ” in adult persons in undivided shares, 
does not apply where those proceeds are only 
vested in life tenants. A power of partition 
in a will-settlement is pro tanto inconsistent 
with the statutory trusts for sale. Sc cannot 
therefore be treated as an “ additional or 
larger” power preserved by sect. 28 (1) as 
amended by Law of Property (Amendment) 
Act, 1926 (c. 11), Sched. It is therefore 
oveiTidden by the statutory trusts. 

(2) Where partition, though expedient, 
cannot be effected under any power vested 
in the trustees by the trust instriunent or 
by law, the ct. can confer the necessary 
power for that purpose under Trustee Act, 
1926 (c. 19), s. 67. — Be Thomas, Thomas v* 
Thompson, [1930] 1 Oh. 194 ; 99 L. J. Ch, 
140 ; 142 L. T. 310. 

Annoiaiicma; — As io (1) Distd. Gorrlnge & Braybons, Ltd. 
Contract, [1934] Ch. 614, n. Ab to (f) Consd. i2e Brooker, 
Public Trustee v. Young, [19341 Oh. 610. 

30391 ). ,] — Jie OoBRiNGE Sc Bray- 

BONS, Ltd.’s Contract, [1934] Oh. 614, n. ; 
161 L. T. 347, n. 

ATmoiation :^Con»d* Re Brooker, Public Trustee v. Young, 
[1934] Oh. 610. 

3039 c, Proceeds absolutely vested in 

trustees or personal representatives.] — The 

power of partitioning land given to trustees 
for sale by Law of Property Act, 1926 (c. 20), 
R. 28 (3), in cases where the proceeds of sale 
have “ become absolutely vested in persons 
of full age in undivided shares,” with the 
consent of the persons, if any, interested 
in possession of the net rents & profits of the 
land until sale, is exerciseable when the 
persons in whom the proceeds of sale are 
vested are trustees or personal representa- 
tives, Sc, is not confined to the case where 
such persons are beneficially interested in the 
property. — Be Brooker, Public Trustee v. 
Young, [1934] Oh. 010 *, 161 L. T. 346 ; 
8td? nom. Be Brooker, Young v. Public 
Trustee, 103 L. J. Ch. 247 ; 78 Sol. Jo. 447. 

3639d. Whether court may confer.] — 

Thomas, Be, Thomas v. Thompson, No. 
3639a, ante. 


Part VI.— Investment of Trust Funds. 


3677. Add* Annotation Refd. Nicholson’s Wffi 
Trusts, Ortmans v. Burke, [1936] 3 All E. R. 
832. 


8703a. What amounts to amalgamation.] 

— ^A scheme of arrangement was promoted 
by the directors of six electric lighting cos. 


PART VI. SECT. 1, SUB-SECT. 2. 

Act, R. S* A*,192§. 
Sr Fraser v* eraser, I19SS] 
S. a R. 171 ; 2 D. L. B. 51 S.— CAN. 


part VI. SECT. 4 , SUB-SECT. 2. 
Ak. JVhat inveBtmmtB induded in 
power to invest---On /•pubi^stoeks ^ 
funds in Oowmment aeourities of the 

m 


United Kingdom ** — £31 per cent. War 
Loan *] — Determixuktion of question 
whether the new £3i per cent. War 
Loan was an investment authorised 
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serving different London areas, under which 
their capital, or at least 90 per cent, thereof, 
was to be acquired by a holding co. which 
would issue shares at par value to ^e stock- 
holders in exchange for their holdings. 
The objects of the holding co. were to control 
the policy of the constituent cos. to effect 
economies in administration, & to carry 
on other business which might advantageously 
be combined with that of the cos., but was 
beyond their powers. No transfer of the 
undertakings of the constituent cos. to the 
holding CO. was either effected or intended, 
but the pooliri]^ of profits was suggested as a 
future possibility : — Held : the scheme was 


not an ** am^amation of the co. with 
another co.*’ within Trustee Act, 1925 (c. 19h 
a. 10 (8) (o), in which the trustees of a settle** 
ment comprising a sum of stock of one of 
the constituent cos. were authorised to 
concur.— i2c Walkhr’s Srttlbmbnt, Boyal 
Bxchangbj Assurakob Cobpn. V , Walker, 
[1035] Oh. 567 ; 104 L. J. Oh. 274; 153 
L. T. 06 ; 51 T. L. R. 389 ; 79 Sol. Jo. 362, 
C. A. 

37S8. Set [1897] W. N. 6, from which it appears 
that this case was reversed on appeal. 

3922. Add* AnnotaHon .‘—Held. He Vickery, Vick- 
ery V, Stephens, [1931] 1 Oh. 672. 


Part VII. — Breaches of Trust. 


3906a. .] — Re Windsor Steam Coal Co. 

(1901), Lto., No. 2033a, ante. 

4002. Add. Annotation : — Refd. Re Blake, Re 
Minahan^s Petition of Bight (1931), 100 
L. J. Oh. 251. 

4060. Add. Annotation : — Refd. Re Houlder, [1929] 
1 Gh. 205. 

4136. Add. Annotation : — ^Refd. Re Blake, Re 
Minahan’s Petition of Bight (1931), 100 
L. J. Oh. 261. 

4162. Add. Annotation : — Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 


4322. Add. Annotation : — ^Refd. Re Fenton (No. 2), 
Ex p. Fenton Textile Assocn., I^td., [1932] 
1 Ch. 178. 

4366. Add. Annotations: — Consd. Be Wind.sor 
Steam Coal Co. (1901), [1929] 1 Oh. 151. 
Apld. Re Vickery, Vickery v. Stephens, [1931] 
1 Ch. 672. 

4360. Add. Annotations: — As to (1) Apld. Re 
Windsor Steam Coal Oo. (1901), [1929] 1 Ch. 
161. As to (8) Refd. Re Vickery, Vickery v. 
Stephens, [1931] 1 Ch. 572. 


by a settlement, the words being, 

the public stocks or funds in Govern- 
ment securities of the United King- 
dom ** : — Held : within the additional 
modes of Investment of trust funds 
authorised for trustees by sect. 18 of 
Adaptation of Enactments Act, 1922, 
— ife WbsTBY, 119321 I, R. 444.— m. 

PART VI. SECT 7, SUB-SECT. 1. 

sn. Action to act aside trust pending.] 
— The trustee under a donatio mortis 
eausd is not sruilty of laches if he does 
not Invest txust funds iu securities 
but deposits them in a banJe, when 
suit has been brought against him to 
have the grift set aside, k 3 per cent, 
interest Is all he should pay.— ^ALKicn 
V . Roman Catholic Bishop of St. 
John, J1929J i D. L. R. 16 ; 64 

N* B. R, 371.— CAN. 

PART VI. SECT. 7, SUB-SECT. 2. — E. 

sp. Eoxevtor -trustee — Not liable for 
failure to invest within one year of 

^ ‘i — Under the decision 

of the Privy Cotmcil in Campbell v. 
Hogg, where a trustee is passing: his 
aocoimis before a Surrograte Ct. judge 
under Trustee Act, Xi. S. O., 1927, 
s. 23, the ct. or judge cannot charge the 
trustee who was also exor. with losses 
arising from failure to sell non-trustc^e 
Investments of testator within one 
year of the date of testator *8 death.— 

* 

PART VI. SECT. 7, SUB-SECT. 2.— 

F. (a), 

pi. Failure to invest — tieliance 

on coimscPa optnipn ,} — Trustees were 
asked by a benedclary to invest oei^in 
moneys, most of which wore ad- 
mit^ly duo to the beneflolary pending 
settlement of the account. At the fiame 
^6 the trustees were told that a 
claim for luterest would be made ag^st 
them If the moneys continued to lie 


Idle. Tho tniKtces, acting on the 
erroneous opinion of comisef that they 
were not entitled to invest, omitted to 
do so : — Held : tho proper ooiirse was fov 
the trustees to invest as roquested, bu\ 
having referred what was a matter of 
law to competent counsel for his 
opinion & having acted on it, they wore 
not guilty of wilful neglect & default 
so as to make them accountable for the 
loss. — Perpetual Trustee Co. v. 
Watson (No. 2) (192U 28 S. li. 
N. S. W. 43 ; 45 N. S. W. W. N. 3.— 
AUS. 

PART VII. SECT, t, SUB-SECT. 1. 

8928 U. ,1 — Johnston e. Smith 

St Nelson. fl928] 4 D. L. R. 774 ; 
{1928J 3 W. W. R. 495.— CAN, 

PART 11. SECT. 1, SUB-«£0T. 2. 

8936 iii. Loss of securities.]--^ 

Brown v. Brown, [19321 2 D. L. R. 
819 ; fevsg., [1931] 4 B. L. R. 420.— 
CAN. 

PART VII, SECT, 3, 8UB-SfiOT. 2.— 

B. (a). 

4100 i* Trustee paying money to 

wrong peraon. 1 —Cheano Thye Phin 
V. Lam Kin Sang. [1929] A. C. 670.— 

STRAITS SETTLEMENTS, 

PART VII. SECT. 3, SUB-SECT. 2.— 
B. (b). 

sg. No fixed rate — Dependent on 
extent of breach.] — Toronto Obnbral 
Trusts Oo. e. Hooo, [1932] 4 D- L. R. 
466 ; O. R. 641 ; affd.. [1933] 3 
D, L. R. 721 ; [193418. C. R, 1.— CAN. 

PART VII. SECT. 4, SUB-SECT. 8.— B. 

XPiffeiHif negligence .) — 

M. Sc B., a Bolr., who were the trust/ees 
& exora. under a will, decided that 
certain shares, part of the trust estate, 
should be sold in order to provide for 
^e payment of legacies. M. allowed 
B. to put himeelf m a position where ; 
he was able to misappropriate the | 
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X)rc)oeed8 of the sale of the shares, 
also, two bearer cheques drawn on the 
estate trust account to pay certain 
legatees. M. throughout acted 
honestly, hut, although he did not 
suspect that B. was dishonost, M. had 
at least a certain amotmt of suspicion 
that there was an element of risk 
attaching to hia conduct, & at tho 
material dates he knew that ho was 
omitting to perform his duty to i)rottK;t 
the trust estate St to safeguard tho 
interests of the benehoiaries St he took 
the risk of such omission : — Held : 
(DM. had been guilty of wilful neg- 
lect St default within Trustee Act, 
1925, s. 69 (2), St he was not safe- 
smarded from responsibility for liis 
breach of trust by the provisions of 
that sub-sect. ; (2) M., although he 
had acted honestly throughout, had 
not acted resasonahly, &, accordingly, 
he was not entitled to the protection 
of Trustee Act. 1025, s. 86 (2). • 
Dalrymplb t?. Melville (1932), 32 
S. R. N. S. W, 696 ; 49 N. S. W. W. N. 
206,— AUS. 


sm. Loans wUhemt security — Similar 
loans made by ie^ator .] — The will of a 
testator domiciled in tho Straits Settle- 
ments created a trust fund St provided 
that the trustees might Invest trust 
moneys In such Investments as they 
in their absolute discretion thought fit. 
Tho sole surviving trustee, a son of 
testator, lent trust moneys at interest 
upon the seourlty of deposited jewellery 
without independent valuations, 5* 
made other loans without 
security. By Ordinance No. 14 oi 
1929, s. 60, the ot. may rolievo a 
trustee, wholly or partly, from porsouai 
liability for a breach of trust, if i* 
appears to the ot. that he has 
honestly St reasonably, & ought falrlj 
to be excused ; — Held : (1) the loan.- 
upon tho security of jewellery wore not 
breaches of trust in the absence oi 
proof that tho security was Inshfficionf 
when the loans were made, but tii'5 
unseoured loans were not investmont? • 
St therefore were made in broach oi 



VoL XUn.— Trosts and Tmitees. Cases 4612^-4768. 


4612. Add, Annotation: — As to (1) Reid, Madras 
Official Assignee v, Krishnaji Bhat (1933), 49 
T. L. R. 432. 

4614. Add, Annotation : — As to (1) Retd, Madras 
Official Assignee v, Krishnaji Bhat (1933), 
49 T. L. R. 432. 

4617, Add, Annotation : — Oonsd. Tte Wlieeler & 
Co., Trustee v, Kirby & Grainger (1933), 76 
L. Jo. 86. 

4619* Add, Annotation : — ^Reld. Madras Official 
Assignee v. Krishnaji Bhat (1933), 49 

T. L. R. 432. 

4626a. •] — G. Sc two others, trustees ol funds 


without power to lay out in land, purchased 
copyholds to be held on trusts as nearly as 
possible to correspond with the trusts of the 
settlement. The husband laid out money 
on the copyholds Sc was bkpt., Sc the trustees 
neglected to prove in respect of a portion of 
the fund covenanted to be paid by the 
husband, Sc the surviving trustee proceeded 
to sell under a power contained in the deed 
executed on the pmchase of the copyholds. 
On motion for injunction to restrain his inter- 
ference with the property, & for payment of 
the sum due on the covenant of the husband 
into ct. motion grante?d in both respects. — 
Wiles v, Gresham (1853), 1 W. K. 614. 


Part VIII. — Judicial Trustees. 

4728a. Appointment In pending action for adminis* .Tones v, Pickett, [1934] W. N. 77 ; 177 

tration — ^Title of summons.] — Re .Tones, L. T. Jo. 271. 


Part IX.— -The Public Trustee. 


4757. After this case add : — 

Power to sell open space held in undivided 
shares — Law of Property Act, 1925 (c. 20), 
Sched* I„ Pt. IV„ para. 2,]— S'ee Settle- 
ments, Nos. 3151b, 3151c, ante. 

Appearance as plaintiff & defendant.] — See 
Executors, Nos. 7812a, 8757a. ante, 

4761. Add, Annotations: — Consd. Hulton, Mid- 

land Bank Executor Sc Trustee Oo. v, Thomp- 
son, [1936] 2 All E. R. 207. N.F, Be Riddell, 
Public Trustee v, Riddell, [1936] Ch. 747, 

4,701a, Not payable from annuities.] — 

Testator appointed the Public Trustee to be 
one of the exors. Sc trustees of his will. He 


bequeathed several annuities Sc disposed of 
his residuary estate : — Held : the income 
fee, to wliich the Public Trustee is entitled 
under Public Trustee Act, 1906 (c. 53), s. 9, 
is an administration expense Sc no part 
of it is payable out of the annuities. — Be 
Riddell, Public Trustee v, Riddell, 
[19.361 Ch. 747 ; [1936] 2 All E. R. 1600 ; 106 
L. J. Ch. 378 ; 155 L. T. 247 ; 52 T. L. R. 
675 ; 80 Sol. Jo. 695. 

Jnnoiation Boberts's Will Trusts, Younger v, 

Lcwiiis, (iy:i71 Ch. 274. 

4763. After this case add : — 

Construction of will — Appearance as 

plaintif! & defendant.] — See Executors. 
No. 8767a, ante. 


trust ; (2) the tnistee was not entitled 
t.o relief under the Ordinance bocauHO, 
although he had acted honestly, ho 
had not considered whether the iin- 
Kocurod loans wore dispositions wliioh 
it was prudent & right for him to make 
as a trustee, but had treated. It as 
siifiOioient that the t^tator himself 
motle similar loans in his lifetime. 

Semble : an appeal lies from the 
exercise by a trial judge of the dis- 
cretion conferred by sect. 60 of the 
Ordinance. — Kiioo Tek Kbono v, 
Ch*ng Joo Tuan Neoh, [1934] A. C. 
529 ; 103 L. J. P. C. 161 ; 152 L. T. 53, 
r. 0.— STRAITS SETTLEMENTS. 


PART VII. SECT. 6, SUB-SECT. 3.— 

0, (a). 

4608 ii, ,] — Where a trustee 


wrongfully mingles trust property 
with his own, the beneficiary is entitled 
to a charge on the whole fund for the 
amount due to him. — Official Arf- 
SIONBE, Madbab V, Minakbtti Vidya- 
SALAI Sangam (1929), I. L. 11. 52 
Mad. 919.— IND. 

p i. .] — Davies v, Christ akos. 

(19311 1 D. L. R. 1009; [1930] 3 

W. W. R. 481 ; varff., [3930] 2 D. L. It, 
870.— CAN. 

PART Vn. SECT. 6, SUB-SECT. 2.— A. 

4651 I. I'orm of proceediiwA — The 
ot. may entertain upon an originating 
summons a olaiin for relif^f framed 
on a breach of trust.— P erpetual 
Trustee Oo, v, Watson (No. 1) (1927), 
28 S. R. N. S. W. 39 ; 45 N. S. W. 
W, N. 1,— AUS. 


so. Whether riuht, to jur}/ e^xisis .] — 
Dofts., as exors. of a will, were directed 
bv the will to Hell lands of testatrix, 
& distrilmto the proceed^ among her 
children & a gra u tl ehi Id. In this action , 
pltfs., two of the ehildren, alleged that 
defts., exors., had committed a breach 
of trust by selling the lands at a. gross 
undervalue, idtfs. gave a notloc for 
trial by jury, fi: the action was tried 
with a jury, & judgment entered upon 
its findings In favour of pltfs. for the 
recovery of damages : — Held : the 
action being one which, before Adminis- 
tration of Justice Act, could have been 
brought only in the Ct. of Ch., pltfs 
had no right to give a jury notice, & 
the notice should have been struck 
out by the trial judge. — Davies v. 
Nelson, [1928] 1 D. L. R. 254 ; 61 
I O. L. R. 457.— CAN. 
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VALUERS AND APPRAISERS. 


Part II.— Duties, Rights, and Liabilities. 

31. Annotation : — R«f4. McAlister (or 36. Add^ Annotation : — As to (1) Reid. Sliipley 

DozLoghue)t;. Stevenson (1082), 101 L.J. P.O. Urban District Council v. Bradford Corpn. 
110. (1936), 179 L. T. Jo. 476. 


PART 11. SECT. 1. 

«». lAdbUUv far tows — TaUuxUtm band 
a paid valuator, estimated 
the value ol a certain property at 
$4,980, statins In the certldoate of 
value that he held himself “ responsible 
to you,” pltfs., ” for the correctness of 
this report Sc valuattou,’* which was 
enclosed In a letter statins ** the houses 
are unfinished, & my valuation of 
$4,980 Is on the supposition that they 


will be finished In a manner similar to 
those adjoining. A final inspection 
should, 1 think, be made.” The houses 
never were finished similarly to those 
adioining, nor was the deft, ever called 
upon to make any final orother inspec- 
tion, ^ at a subsequent sale the pro- 
perty, which bad been taken possession 
of by the mtgees. Sc allowed to become 
greatlv out of repair, realised only 
$1,800 : — HeJd : under these oiroum- 
stanoes, there being no mala fides 


imputable to the appralaier, that he was 
not answerable for the loss sustained 
by the lender* — BoomsB AsfBXUOAN 
Investment Oo. r. Hops (1879), 26 
Gr. 430.— CAN. 

PART II. SECT. 2. 

sb. Incomplete vahtation — Effect of,] 
— Danboth e. Hailwat Passencbrs 
Absueakob Co., 119301 2 W. W. H. 
666 : tlOBl) 1 6. L, R. 166; 43 
B. d R. 21.— CAN. 
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^N^TER SUPPLY, 


Part I. — Supply by 

13ft. Interfftwnce with existing supply.]~~Pltfs. 
were the owners in fee simple Sc the tenant of 
a farm which had been sold to their pre- 
decessors in title in 1923. The 1923 con- 
reyance Contained the words “ . . . together 
with the right as now enjoyed in common 
with others having the same right to the 
water supply to the hereditaments herein- 
before described through pipes from a 
spring. . . .** In 1933 wha.tever rights had 
been conveyed to the then purchasers in 1923 
passed to pltfs. In 1934 defts., a local 
authority, acquired the pipes Sc water rights 
which constituted the water supply to the 
farm. As a result of certain alterations 
made by defts., the supply of water to the 
farm was decreased. Pltfs. sought an in- 
junction to restrain defts. from making these 
alterations. It was contended that this 41 
action would not lie, the proper remedy 
being a claim for compensation under Public 


Local Authorities. 

Health Act, 1875 (c. 55), s. 308:— HeW; 
(1) the action lay. Pltfs. would only be 
confined to their remedy by way of com- 
pensation if it were shown that the invasion 
of private rights was necessary for the proper 
carrying out of the statutory duties. The 
onus was on the local authority to justify its 
acts by showing that necessity ; (2) upon the 
construction of the deed of 1923 the only 
right conveyed was one to use such water as 
might be obtained through the pipe in 
question. There w'as no right to prevent the 
pipes being tapped or the supply of water 
being otherwise diminished. — ^Beauchamp v. 
Pbome Rural District Council, [1937] 
4A11E. R. 348; 54 T. L. R. 81 ; 81 Sol. Jo. 
962. 

Add. Annotation : — Apld. A.-G. v. London Sc 
Home Counties Joint Electricity Authority, 
[1929J 1 Ch. 613. 


Part III. — Powers, Duties and Liabilities of Undertakers 


99, Add. Annotations : — Refd. Bournemouth- 
Swanage Motor Road Si Ferry Co. v. Harvey Sc 
Sons, [1929] 1 Ch. 686 ; Famwoith v. Man- 
chester City Corpn., [19291 1 K. B. 633. 

108. Add. Annotation : — Refd. lie Simeon, [1937] 
3 AU E. K. 149. 

116. Add. Annotations: — Refd. Manchester Corpn. 
V. Famworth, [1930] A. C. 171 j Blundy, Clark 
& Co. V. London & North Eastern Ry. Co., 
[1931] 2 K. B. 334. 


124. Add, Annotations: — Refd, Farr v. Butters 
Bros. & Co., [1932] 2 K. B. 606 ; Re Simeon, 
[1937] 3 All E. R. 149. 

136. Add. Annotation : — Refd. Stevens v. Aider- 
shot Gas, Water & District Lighting Co. 
(now Mid-Southern District UtUity Co.) 
(1932), 102 L. J. K. B. 12, 

136a, .] — Barnes v. Irwell Val- 

ley Water Board, [1937] 4 All B. R. 675. 

150. Add. Annotation : — Apld. Manchester Corpn. 
v. Buttle, [1929] 2 Ch. 390. 


PART I. SECT. 2, SUB-SECT. 1.— A. 

sjf . IHght of exj/ropriation. 1 — A town 
in SaHkatchewun can expropriate land 
outside its own limits in order to obtain 
a water supply, even tiioufjh the water 
is to bo obtained not for the town’s own 
purposes but with the object of selltne: 
it to a person or corpn. outside the 
town, e.g, as In this instance, the C.N.Il. 
-- Horwoop V, Canora Town, 11934] 
2 W, W. R. 348.— CAN. 

si. Entry on land outside district .] — 
A local urban authority desired to enter 
lands outside Its district & to make 
borings, for the purpose of mtiasurlng, 
surveying, making plane, & taking 
levels, to ascertain whether the lands 
were suitable to be acquircid by them 
as the sit© of a new reservoir In oon- 
npetion with the water supply of their 
district. The justices had made an 
order that defts. were to admit pltf. 
authority to enter upon the lands for 
such purposes. Defts.. however, ap- 
pealed to the County Ot. Judge, who 
neld that sect. 271 of labile Health 
(Ireland) Act, 1878, under which the 
application was brought, did not apply 
to lands outsido the district of the 
authority. Ho allowed the appeals, 
but stated a special case for the opinion 
of the King’s Bench Division as to 
whether be was right in holding as he 
did; — MOd: the County Ot. Judge 
was right in holding that sect. 271 of 
Public Health (L^Sid) Act, 1878, did 
not enable pltfs, to enter upon lands 


outside their district. — ^P ortrush 
Urban District Council v. Mairb, 
PoRTRUSH Urban District Council 
V. SLOAN, [1937] N. 1. 44.— IR. 

PART I. SECT. 2, SUB-SECT. 3.— A. 

Ba. Purity — Failure to mai^ttain — 
Liahilitv in darnagea.} — Campbell v. 
Ktnosvillb (Out.), [1929] 4 D. L. 11. 
772.— CAN. 

PART I. SECT. 2, SUB-SECT. 5. 

sx* Losses — How calculated.] — A. 
county council & a water board, in 
pursuancjo of their powers under local 
Acts & Orders, levied public water 
rates within limited areas in two 
coimtles. Prior to the operation of 
Local Govt. (Scotland) Act. 1929, 
these rates had been levied on gross 
annual value, whereas rates leviable 
under public general Acts had been 
levied on a value arrived at after giving 
eftoot to deductions specified in 
Bohed. T. to Rating (Scotland) Act, 
1926. Under sect. 59 (J) of 1929 
Act tho loss on account of the public 
water rat© levied by tho county council 
fell to be oalculated in accordance with 
the rules already mentioned. Under 
soot. 70 (2) & relative Be^ilatloris the 
water boam’s loss also fell to be cal- 
culated in accordance with these Rules. 
The county ooundl & tho water board 
contended that, for the purpose of 
ascertaining their losses on account of 
the public water rates referred to, 
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“ unreduced rateable value ” mtaut 
gross amiiial value : — Held : “ unre- 

duced i-ateablo value ” was the value 
arrived at after giving elfect to the 
deductions specified in Schod. I. to 
1926 Act. — Lanarkhhibe Oounty 
Council t;. Lord Advocate, [1937] 
S. C. ]55.~HSCOT. 

PART in. SECT. 1, SUB-SECT. 2.— C. 

116 iv. .] — Reap., imder statu- 
tory authority, laid & maintained water 
mains in the streets in Adelaide. At 
11.15 p.m. on tho night In question 
one of the water mains burst. At 
12.30 a.m. it became dangerous to 
applta.’ property, & it was reported 
to resps.’ department a few minutes 
afterwards. Kesps.’ officer, without 
negligence as the trial judge found, did 
not commence to im*a off the water 
until 1 a.m.. Sc the water was not 
turned off until 1.10 a.m. Kosp.’s 
department rolled upon the police & 
members of the public to report leaks 
Sc maintained no inspection for the piur- 
pose of discovering them. The water 
which escaped damaged applts/ pro- 
misos between 12.30 6c I.IO a.m. In 
an action by applts. against resp. claim- 
ing damages for tho injury caused by 
the e8oa,T>e of water : — Held : resp. was 
not liable for tho damage done with- 
out proof of nogUgenoe. — Cox Bros. 
(Australia), Ltd. v. Waterworks 
C oMR. (1934), 50 C. L. R. 108 ; 12 
L. G. R. 21.— AUS. 



OmB 161 — 276 , 


English and Empire Digest Supplement. 


161. Add, Annotation : — Consd. Manchester Corpn. 
v. Buttle, [1929] 2 Oh. 390. 

166, Add the following paragraph «fe citatioius i — 
Under a local Act no person was entitled 
to require, nor was the corpn. bound to 
supply, any dwelling-house in the borough 
with water, otherwise than by meter or 
special agreement, where any part of such 
dwelling-house is used for any trade or 
business purposes ; — iSeld : the residence of 
a dentist where he practised the profession 
of dentistry Was a dwelling-house used in 
part for business purposes. Sc therefore the 
corpn. was entitled to demand St be paid an 
annual sum in addition to the ordinal^ 
domestic & public water rates charged in 
respect of dwelling-houses not so used, 
although the water supplied Was Used for 
domestic purposes withm the meaning of 
another local Act. — ^MaJ^chester Corpn. v. 
BtrT'rLE,[1929] 2 Ch. 390 ; 98 L. J. Oh. 394 ; 
142 L* T. 14 ; 94 J. P. 33 ; 46 T. L. R. 668 ; 
27 L. G. B. 748. 

178a. Right to use fire-plugs for purposes other than 
extinction of fires.] — Hydi*ants, fire-plugs, & 
other apparatus, provided by a metropolitan 
waterworks co., pursuant to the Metropolitan 
Fire Brigade Act, 1866 (c. 90), s. 82, Sc 
Metx'opolis Water Act, 1871 (c. 113), s. 34, 
for supply of water in case of fire, may be 
used by the waterworks co. for purposes 
other than the supply of water for extinguish- 
ing fires, cleansing sewers Sc drains, cleansing 
Sc watering streets, or supplying pubUc pumps, 
baths, Sc washhouses, without the consent 
of the London Ooimty Council, Sc may, by 
peimission of the co., be used by persons 
other than the co. — London County Council 
V, East London Waterworks Co., [1900] 
1 Q. B. 330 ; 69 L, J. Q. B. 804 ; 82 L. T. 
268 ; 48 W. B. 26S ; 16 T. L. B. 141 ; 44 
Sol. Jo. 395, », C. 

199a. Railway purposes — Wrongful user — Acquies- 
cence.] — ^A covenant to repair or renew a 
pipe is broken if in consequence of the pipe 
becoming furred by encrustation the flow of 
water is substantially diminished, although 
it is still sufficient for ordinary purposes. 
Where a railway co. has obtained a supply 
of water by meter to a railway station this 


does not authorise the use of part of the 
supply for another railway station. Know- 
ledge of such wrongful user over a long period 
cannot be imputed to the principals supplying 
the water by reason of their agent having 
from time to time read a meter which 
happened to be side by side with the meter 
which measured the wrongful user of the 
supply. — Great Northern Railway v. 
Bradford Cobfn. (1918), 88 L. J. Oh. 101 ; 
120 I.. T. 207 ; 83 J. P. 33 ; 63 8ol. Jo. 
229 ; 17 L. G. B-. 1. 

248, Addi Annotaiitm : — ^Apld, BfinCorh Guardians 
V. WorraU (1930), 94 J. P. Jo* 206. 

269. Add, Annotation: — As fo (1) Refd. Copper 
Export Assocn. Inc. v, Mersey Docks Sc 
Harbour Board (1932), 48 T. L. B. 642. 

269a. Personal injury.] — A road had 

been dedicated to Sc accepted by the public 
but not yet adopted by the local authority, 
so that the road was repairable by no one. 
Tije local authority was also the water 
authority & in this capacity in 8ept. 1934, 
it laid in the pavement of the road certain 
stopcocks Sc levelled them with the pave- 
ment by ramming in earth. Owing to tlie 
action of rain Sc weather upon the earth one 
of the stopcocks protruded. Tn 8cpt. 1916, 
pltf. fell over the i^rotruding stox)Cock Sc 
injured herself. In an action for damages 
the local authority relied upon Waterworks 
Clauses Act, 1847 (c. 17), s. 32: — Held: it 
was not sufficient for tlie local authority, 
when it reinstated the road in accordance 
with its oVjligaiions imdor Waterworks Clauses 
Act, 1847 (c. 17), s. 32, to level uj) the pave- 
ment with earth or otherwise, in sucli a, 
manner that the action of the weather would 
revive the inequality ; but tlie road ought 
to have been so reinstated that no inequalities 
would be produced except by the natural 
consequence of wear Sc tear. The local 
authority having failed in its statutory duty 
w'as there tore liable. — Withington v, Bolton 
Borough Council, [1937] 3 All E. B. 108. 

270. Add, Annotation: — Refd. Grant v. Derwent, 
[1929] 1 Ch. 890. 

276. Add, Annotation : — Consd. Markland t). Man- 
chester Corpn., [1934] 1 K. B. .566. 


PART 111. SECT. 2, SUB-SECT. 7. 

80. Supply for irrigation A — A land 
00., which had bought land to which 
a water record was appurtenant, sold 
part of the land to the deft. & agreed 
to supply him with water for irrigation 
purposes at a rate not to exceed a 
certain amount per acre. The land co., 
& a water oo* which it had caused bo be 
formed Sc which had constnicted an 
iiTigation system for the purpose of 
supplying water to the land co.’s 
oovenautees, sold all their rights in the 
water to the p11^. muuioipiutty which 
assumed the obligations of the land co. 
The munioipality then obtained from 
the Water Board an order under the 
Water Act increasing the rates charge- 
able for water for iiTigation purposes 
beyond those dxed by said agreement 
between deft. & i^e land oo* : — Held: 
the municipality was entiUed to recoviur 
^e increased rates from deft. — 
Penticton Corpn. v. Suthhrland, 
[10281 2 W. W, R. 146.-— can. 

PART 111. seOT. 2, StTB-SBCt. 9.— 
A. (a). 

p, resBd, tub nom, BaUPax ChTt 
V, BBan, [1928] 4 D. L. H. 461.^CAN* 


PART III. SECT. 2, SUB-SECT. 9.— 
A. (0). 

227 i. Power to clwrge different fates,} 
— Held : an assessment dlsoriminating 
betwew those dwelling in the City & 
those dwelling outside was unfair & 
should bo quashed. — R, v. White, 
Hx Pi Maxwell (1931), 4 M. P. K. 
220.— CAN. 

PART HI. SECT. 2, SUB-SECT. 9.— 
C. (a) i. 

243 i. Tithe for bringing action ,] — 
Stat. Liniitatlons, R. S. N. S., 1923, 
applies to an action for motet rates, 
but not for water pipe rates for fire 
nrotedtion. — Halifax Citt v, Kino, 
[1934] 2 D. L. R. 303.— CAN. 

PART III. SBCT, 2, SUB^BECT. 9.— 
C. (b). 

249 I. ITAcn permissible — ^Arrears 
due from previona o&cupier,]^Wh&tB 
certain of pltf.*B xntgora* had made 
default Sc pltf., pursuant to the powers 
bont^ed In its mtges., had leaded or 
let the mortgaged premises & defte.^ 
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in reliance on Municipal Corpns. Act, 
1920, B. 86, had cut ofi tne water 
supply from the said pretnises, & deft, 
had refused to supply water thereto 
unless arrears of rates, dlie in respect 
of water supplied to previous occupiers 
OP mtgors. prior to the date of pltf.*s 
leasing or letting, had been paid 
Held : (1) the said sect. 86 gave defts. 
no power to refuse to supx>ly Water to 
the said preinlses until the said arrears 
hod been paid ; (2) pltf. must pay 
a fair 8c reasonable chaige for the 
water supplied, 8c the oham made to 
other persons was a test of what was 
fair 8c reasonable. — SuPERiNmfiNnENT 
OF State Advanceb Department v. 
Auckland OoaPN., [1932] N. 25. L. K- 
1Y09 ; O. L. R. 706.— N.r 

fk Validity of nUe-^Tru8teee 
facto but not ae itire.]-^A bye-law le'^* 
ing a rate under Water Act, R. 8. B. C.. 
1924, Is not rendered invalid by the 
fact that some of the trustees who 
concurred in mejdng it were trustees 
de facto but not dk Jure , — boWB v 
OaWBTON iBmOATXON DiBTttlOT* 

3 W. W. K. 161: affd,, 

W. W. R. 608 : 2 D. R. 464 ; 48 
B. 0* B. 



Vol. XLin.— Water Supply. Cases 276-^9a. 


276, Add, Annotation : — Consd. Markland v, Man- 
chester Oorpn., [1934] 1 K. B. 506. 

279* Add, A nnotation — Refd* Withmgton v, 

Bolton. Borough Council, [1937] 3 All hi. R. 
108. 

283. Add. Citation : — affg.^ S. C. avib nom. Struts 
V . Southwark & Vauxuall Water Co. 
(1889), 53 J. P, 424 ; 5 T. L. R. 451. 

285. Add. Annotation : — Generally^ Consd. Witb- 
ington V . Bolton Borough (/ouncil, [1937] 8 
All E. R.. 108. 

289a. Escape of water — Frost — Car skidding.] 

— ^When pltf.’s husband was stepping off a 
tramcar he was knocked down by a motor 
oar & killed. At the place of the accident a 
pool of water had formed owing to a leakage 
from a service pipe through which deft, 
corpn,, who were the statutory water 
authority, supplied water. Three days later 
frost supervened & the water froze, & the 
motor car skidded on the ice thus formed. 
Pltf. brought an action against the owner 
of the motor car & against the corpn. Tlie 
trial judge freed the owner of the xnotor car 
from liability, but found that there was 
negligence on the part of the corpn. in that, 
though they did not know, they should have 
known that the pipe was Ic^aking & took no 
steps to render tlie roadway safe, he gave 
judgment for pltf. again.st the corpn. The 
corpn., in districts outside the city, had 
certain periodical examinations & tests made 
at the various stopcocks & hydrants involving 


a visit to any given spot about once in nine 
days, & they also relied on the probability 
of information from other local authorities or 
j)ersons concerned with a district : — Held : 
on the material before him the trial judge 
was fully entitled to reach the conclusion 
wliich he did & his decision must be upheld. — 
Manchicster Oorpn. v. Markuand, [1936] 
A. C. 360 ; 104 L. J . K. B. 480 ; 153 L. T. 302 ; 
51 T. L. K. 527 ; 33 L. G. R. 341 ; sub nom. 
Markland v. Manchester Oorpn.. 99 J. P. 
343, H. L. 

290a. Injury due to act of child — Allurement.] 

— Pltr., while lawfully crossing the road one 
evening, accidentally kicked her foot against 
an open lid of a valve- box which had been 
placed in the road by deft, water board 
under their statutory powers & duties in 
respect of waU^r sui)ply. Pltf. fell & was 
injured. The lid had been lifted & left 
u])right by a cliild. It was admitted in cross- 
examination by an engineer employed by the 
water board that it was well known that 
children wore apt to tami)er with the valve- 
box lids : — Held : as the act of the child in 
lifting tiio cover A leaving it standing upright 
w^as an act which might bo expected from a 
child, & as it was known to the water board’s 
servants that ciiildren were apt to & did 
tamper with v7ilve-box lids, the water board 
were liable to pltf. were not protected by 
their statut^iry ])owcrs. — v. Metro- 
politan Water Board. [1937 1 4 All B. R. 639 ; 
54 T. L. R. 104 ; 81 Sol. Jo. 944. 


Part V.— Metropolitan Water Supply. 

309. Add. Annotation : — ^FoUd. Mountford v. Ijondon County Council, [1935] 3 K. B. 243. 
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WATERS AND WATERCOURSES. 


Part I. — Rights and Obligations in Respect of Water 


12a Add. Annotation : — As to (2) Consd. Keewatin 
Power Oo, v. Lake of the Woods Milling Oo., 
[1930] A. 0, 640. 

40. Add. AmudaMon : — Generally, Retd. Bleachers 
A8SOcn.> Ltd. & Bennett A Jackson, Ltd. v. 
Chapel-en-le-Frith Rural District OouncU, 
[1933] Oh. 356. 

46a. .] — The right of a riparian 

owner on the banks of a tidal navigable river 
exists jure naturas, but it is essential to its 
existence that his land should be in contact 
with the f ow of the stream at least at the 
times of ordinary high tides. — Dawood 
IlASHm Esoof 1 ?. Tuck Sbin (1931), 68 Ind. 
App. 80, P. 0. 

71. Add. Annotation: — Generally, Held. Bartlett 
V. Tottenham, [1932] 1 Ch. 114. 

84a. Action for deprivation between tenants in 
common.] — Jones v. Bennett (1935), 79 
Sol, Jo. 777. 

99. Add. Annotation : — Refd. Parnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 

122. Add. Annotation: — Aa to (1) Refd. Port of 
London Authority v. Oanvey Island Oomrs. 
(1931), 101 L. J. Oh. 63. 

174. Add. Annotation : — Aa to (2) Refd. Keewatin 
Power Oo. v. Lake of the Woods MiUmg Oo., 
[1930] A. 0. 640, 

193. Add. Annotation : — Consd. Nicholls v. Ely 
Beet Sugar Factory, Ltd., [1936] Oh. 343. 

252. Add. Annotation: — ^Refd. Bleachers Assocn., 
Ltd. & Bennett A Jackson, Ltd. v. Ohapel- 
en-le-Frith Rural District Oouncil, [1933] Oh. 
356. 

257. Add. Annotation: — Refd. Farr v. Butters 
Bros. & Oo., [1932] 2 K. B. 606. 


262. Add. Annotation : — ^Expld. (The headnote 
... is too wide, & does not accurately repre- 
sent the effect of the judgment, per Lux- 
MOOBE, J.) Bleachers Assocn., Ltd. So Ben- 
nett So Jackson, Ltd. v. Ohapel-en-le-Frith 
Rural District Council, [1933] Oh. 856. 

262a. .] — ^Pltfs., who were pro- 

prietors of bleaching works situated on a 
stream, sought an injimction to restrain 
defts., the local authority for the rural dis- 
trict through which the stream flowed, from 
interfering with the R. Spring so as seriously 
to diminish the supply of water in the stream. 
At the first hearing plbfs. suggested that cer- 
tain excavations should be carried out close 
to the R. Spring’s point of issue. These 
excavations were made. Pltfs. contended 
that the R. Spring flowed in a defined under- 
groimd channel, &; that the excavations 
which had been carried out established this 
fact which was known with reasonable 
certainty before the excavations were made. 
Defts. denied that the R. Spring flowed in 
a defined underground channel, So contended 
that even if any such defined underground 
channel existed, it was not possible to know 
of its existence unless So until the excavations 
had in fact been made : — Held : (1) pltfs. 
had failed to establish before any excavations 
were made that any such underground 
channel existed either before or as the result 

I of the excavations. So also the excavations 
had not proved that any defined channel 
existed in the ground which had remained 
unexcavated ; (2) the excavations estab- 

lished that the water which emerged as the 
R. Spring was not flowing in any defined 
underground channel, but was water per- 


PART 1. SECT. 2, SUB-SECT. 1. 

k <p. 7) i. To change point 

of diveraion.] — Buonapabtis Ranch v. 
SoHN»n>BR, ri928) 2 U. L. R. 993 ; 
11928] 2 W. W. R. 106.--CAN. 

PART I. SECT. 4, SUB-SECT. 1. 

sb. What ia reasonable user .] — 
Riparian owners must make a reason- 
able user of water Sowing through their 
laud. Restoring water to Its natural 
channel In such a way that It freeasea 
solid is not a natural use. — Ellis v. 
Olbmbns (1893), 22 O. R. 216.— CAN, 
«d. Effect of Water Act, U. S. B. C., 
1924.]— Unless records or licences have 
been granted for the water flowing 
by or through his land a ripaii^ 
proprietor stifl has the right to use the 
water for domestic purposes, subject 
to any rights granted. The present 
Water R; S. B. 0., 1924. w 
fended does not abrogate such i^ht 
to such an extent that he has no 
remedy against a wholly wrongful So 
unauthorised diversion which deprives 
him of the opportunity ho would other- 
wise have to use the water for domestic 
purposes without oommitting any 
olfenoe. — J ohnson e. Anbubson & 


property in land bounded by a river, 
whether tidal So navigable or not, has 
inherent in it the riparian right to take 
water from the river for irrigating the 
land, & on a permanent settlement of 
the land that right is included, without 
special mention, in the property in 
respect of which the Zammdar enters 
Into an engagement with the Govern- 
ment to pay the jama ; the right being 
a natural right, not an easement, is not 
lost by non-usCr. — Secuktary of 
Statb for India v. Sttbbabayddu, 
69 L. R. Ind. App. 66. — IND. 


d i. .] — Pltls. & defts. occupy 

mds very near each other, the land 
C a third party intervening between, 
lefts, had been taking water, flowing 
irough an artiflcial ohanuel. into their 
md, for the purpose of Irrigation, for 
early 32 or 35 years without inter- 
iptlon, every monsoon, through the 
md of the third person, by cutting 
le ridge (all) of a plot of land, belong- 
ig to pltfs., in one place. Pltfs. sued 
)r permanent injunction to restrain 
efts, from cutting the all: — Heto; 
efts, had acquired a prescriptive right 
0 take water by cutting the ail. — 
lipiN Bbhari Qhatax V. Ramnath 
tHATAK (1929), I. Jj. R. 66 Oalo. 161. — 


> SECT. 4, SUB-SBOT. 8.— B. (b)* 
94 1 


PART I. SECT. 4, SUBJECT. 6.— A. 

sg. AtdhorUv of Oovmtor in Council.} 

1 


— ^A construction on granted land 
between high & low water mark held 
illegal, since the authority of the 
Governor in Council had not been 
obtained, as required by Navigable 
Waters Protection Act, R. S. 0.,l927. 
— St. John Harbour Combs, v. Eas 
TERN Coal Books, Ltd. (1935), 8 
M.P.R. 4i)9.--OAN. 

PART I. SECT. 4, SUB-SECT. 5.— B. 

sx. Erection of piers — To support 
building,] — Deft., who was the owner 
of premises bounded by a natural 
river, erected on hie own half of the 
bed & soil of the river, concrete piers 
& steel stanchions for the purpose of 
supporting a building. The erection 
of those piers caused an appreoiable 
quantity of water which formerly 
flowed over deft.’s half of the bod of 
tbe liver to be discharged So flow over 
pltf.'s half So along pltt.*8 banks on the 
opposite Hide, but no actual damam was 
thus occasioned : — Held : the piers So 
stanchions constituted an unlamul ob- 
struction So diversion of the waters of 
the river, & an injunction was accord- 
ingly granted compelling deft, to re- 
move them. — ^Marsbrbbnb Sc Ferrard 
V. Murphy ( 1931), N. 1. 192. — IR. 

ftz. Wharf.] — ^Wharf in navigable 
water held an illegal structure So 
actionable nuisance. — ^London v. Van- 
OOUVBB cm- (1934), 49 B. 0. R. 828, — 
CAN. 
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colating through the soil & rock of the 
district, So pltfs. had therefore failed to estab- 
lish any right to prevent titie interference by 
defts. with the flow of underground water 
into the B. Spring. — ^Bleachers’ Assocn., 
Ltd., & Bennett So Jackson, Ltd. v. 
Ohapel-en-le-Frith Bubal BierRiCT 
Council, [1933] Ch. 356 ; 102 L. J. Oh. 17 ; 
U8L. T. 01; 96J. P.516; 49 T. L. B. 61 ; 
76 Sol. Jo. 902 ; 31 L. G. B. 88. 

2d8« Add. AnnoUUion Refd. Bartlett 

Tottenham, [1082] 1 Oh. 114. 

281. Add. Annotations : — Eiqfild. Vanderpant v» 
Mayfair Hotel Co., [1930] 1 Ch. 138. Refd. 
Liddiard v. Waldron, [1033] 2 K. B. 319. 

298* Add. Annotatwn : — Consd, Legge So Son, Ltd. 
V. Wenlock Coi'pn., [1936] 2 All E. B, 1367. 

299. Add. Annotation : — Consd. Legge So Son, 
Ltd. V. Wenlock Oorpn., [1930] 3 All E. B. 
699. 

802. Add. An7M)tofiona .•'—Folld. Green o. Matthews 
& Co. (1930), 40 T. L. B. 206. Refd. Loggc 
So Son, Ltd. V. Wenlock Ooipn., [1936] 2 
All E. B. 1367. 

302a. .] — A person cannot set up a right 

either by prescription or under the doctrine 
of lost ^ant to cause sewage or trade refuse 
to fan or flow into a stream or watercourse 
So thereby to pollute it, where the right 
claimed would be in contravention of a 
statutory prohibition such as Is contained in 
the Bivers Pollution Prevention Act, 1876 
(c. 76). — Gbbbn V. Matthews & Co. (1930), 
46 T. L. B. 206. 

Annotation Beta, tegwe Son, Ltd., v. Wenlock Oorpn.» 

[1936J 8 All E. R. 1307, 

328. J.dd. Annotation : — Consd. Legge So Son* 
Ltd. V. Wenlock Oorpn., [1936 J 3 All E. B. 
699. 

3d7a. -.]---The pollution of a stream by sewage, 

if so serious a.s to cause a nuisance, will be 
I’estrained by injunction.*— C hesham (Lord) 


V. Chesuam Ubban Distbict Council (1935) 
79 Sol. Jo. 453. 

339« Add. Annotation : — As fo (1 ) Refd* Farnworth 
V. Manchester Oorpn., [1929] 1 K. B. 633. 

363a. Damage common to all 

King’s subjects.] — Under the Bristol Dock 
Act, 43 Geo. 3, c. 140, s. 107, which gives 
compensation where, by means of the 
dockworks, or in the progress or execution 
thereof, damage may be done to any heredita- 
ments, houses, lands, So tenements, or the 
same may be rendered less valuable thereby, 
no compensation is due to the owners of a 
brewery for a loss arising to them in their 
business from the deterioration of the water 
of the public river Avon, from which the 
brewery had been before supplied by means 
of pipes laid under low water mark ; the 
use of the water having been common to 
all the king’s subjects. So not claimed as an 
easement to the particular tenement. The 
only remedy for such an injury is by indict- 
ment, which was taken away in this case by 
the act of parliament*— B. v, Bbibtol Dock 
Co. (1810), 12 East, 429 ; 104 E. B* 167. 

Annotations : — Consd. East & West India Docks & Birming- 
ham Jimctioti Ry. Co. v. Gattke (1851), 3 Mao, & G. 155. 
Apld. Caledonian Ry. Oo. v. Ogllry (1855), 25 L. T. O. S. 
106. Consd. Chamberlain v. West End of London & 
Crystal Palace Ry. Oo. (1862), 2 B. & S. 606 ; R. v. 
Metropolitan Board of Works (1869), L, R. 4 Q. B. 358. 
Apld. McCarthy i). Metropolitan Board of Works (1872), 
L. R. 8 (?. P. 191. Refd. R. V. Thames So Isis Navigation 
Comrs. (1836), 5 Ad. & El. 804 t R. v. London & North 
Western Ry. Co. (1864), 3 E. & B. 443 ; Rioket t. Metro- 
politan Ry. Oo. (1805), 5 B. &. S. 166 ; Rhodes v. Airedale 
Drolnage Comr. (1876), 1 0. P. D. 380. 

365. Add. Annotations : — ^Refd. Blundy, Clark So 
Co. ti. London So North Eastern Bailway 
(1931), 100 L. J. E. B. 401 ; Greenwood 
Tileries, Ltd, v. Clapson, [1937] 1 All E. B. 
765. 

367. Add. Annotation: — As to (1) Refd. Legge k 
Son, Ltd. i;. Wenlock Corpn., LI 636] 3 All 
E. B. 590. 

388. Add. Annotation : — Refd* Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 


PART 1. SECT. 6, SUB-SECT. 2. 

266 V. — —.1— Where by 

digging a ditch a proprietor of laud 
oaufies smiace water to flow therefrom 
on to lower-lying laud he is liable for 
the damages caused thereby through 
the doodlug of the lower land. — 
Quallet t). Day. [19281 3 t). L. R. 
66 : [1928] 1 W. W. R. 961 ; 22 Sask. 
L. H. 442 ; on empeaU [1929J 2 D. L. R. 
928: 1W.W.B.20; 23 S.L.R.425.— 
OAll. 

p. Add para. 

An upper proprietor has tho right 
to appropriate all surface water comiug 
from raius So melting snow Sc not merely 
dlfhised generally oyer the surface of 
the laud, but flowing in a definite 
channel provided by natural gullies 
or ravines or depressions (but in which, 
when the water is not flowing, there is 
no distinct bed, nor at any time any 
cutting of the soil so as to mark the 
banks or edges of the channel). So also 
the right to require the next lower 
proprietor to rooeive it in Its usual 
channel. Even if this statement of 
the law is not the law of England, it is 
the law in Alberta. — ^Makowbcei v. 
Vachimyc. [19173 1 W. W. R* 1279.— 
CAN. 

t. rwod. [19861 3D. It. R. 725 ; 
[19281 S.C.R. 422.— CAN. 

g .}— With respect to the right 

of a proprietor of land to prevent water 


flowing from higher land of his neigh- 
bour from coming on to his land, the 
weight of authority in the provinoes 
of Canada where the English common 
law prevails is that the prlnotples 
which apply to water flowing in a 
W'ateroourse, i.e. in a defined channel, 
do not apply to water of a temporary 
So casual character which does not 
flow In any regular channel So has no 
certain course but which merely 
squanders itself over the surface of the 
ground. A right to have mere surface 
water drain from higher land on to 
lower land does not exist jure natural. 
So the proprietor of the lower laud is 
entitled to erect an obstruction on his 
own land to prevent such water from 
ovemmning his laud, even If such 
obstruotiou has the effect of forcing 
the water back over the laud of the 
upper proprietor. If on JiUv 15, 1870. 
it was the common law of England 
that such was the right of the lower 
proprietor, that law, in tho absence 
of legislation to the contrary, is the law 
of Saskatchewan. It does not appear 
to be suffloient to say that another law 
would bo bottw or is to bo preferred 
In view of the natural conditions exist- 
ing here. If the civil law on the sub- 
ject is preferable, the adoption of It is a 
matter for tho Legislature. — E pwabos 
V. JSCOTT EmuL MUNlOtTALITY, [19843 


PART I, SECT. 6. SUB-SEOT* 3.— 
A, (a). 

sa. Byelaw — Discharoe ihrouoh 
sewer.] — bye-law forbade the dis- 
charge Into a river of liquid liable to 
putrefaction. Deft, permitted liquid 
of that nature to pass from his pre- 
mises thro\igh a pipe into a street 
ohannol, down which it flowed for 
half a mile to the river : — : deft, 
had not violated the bye-law.— K ing 
V. PgNKELL, [1932] V. L. R. 418: 
Argue L. R. 366.— AXIS. 

PART 1. SECT. 7, SUB-SECT. L 

to 

oi^ierflow — jVo right to ouerHUm on subse 
Q%ient occasions.}— POTTftH v. Silvek 
WOon, [1080] 1 D. L. R* 089.--CAN. 

m i« — — WaSer from higher lavd 
brought into ditoh — Diiidi unable to 
pfyitUW’s flood icoter.]— Pltf. (rosp) 
allegea that wato tri;^ an area oi 
higher limd (At*s land) was impropen.v 
brought by deft, (applt*) througb 
ditch construotod So extended by It Pi 
order to drain a public road adJoMny 
ms mde, oauai^ the ditch to overflp^' 
So damage his property* The tri^c 
iud^ found that the water frem 
higher land would not reach pltf 
land in the course of nature: 
gave damages against ddft. fcj* 

“ sed wrong. Deft, appes 
appeal waa 
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430> Addt A-fMoUdionB : — Rotd. Manchester Gorp&< 

V, Famworth, [1930] A. C, 171 ; Blundy, 488. Add. Annotation : — Oonsd. Bartlett v. Totten- 
* North Eastern By. ham, [1932] 1 Oh. 114. 

Co., [1981] 2 K. B. 334. 


Part II. — ^The Sea and the Seashore 


457. Add* Annotations Rofd. Secretary of State 
for India in Council t?. Fourcar & Co., Ltd. 
(1934), 50 T. L. B. 241 ; Symes & Jaywick 
Associated Properties, Ltd, v, Essex liivers 
Catchment Board, [1937] 1 K. B. 548. 

471. Add. Annotation: — As to {i) Refd. Symes & 
Jaywick Associated Properties, l^td. v* Essex 
Bivers Catchment Board, [1937] 1 K* B. 
548. 

476a. Part of beach ** opposite to '' land.]— A 

municipal corpn. passed a resolution in 
Jan. 1860, agreeing to let to pltf. the flat 
part of the beach opposite to pltf.'s field, for 
300 years, at a nominal rent. Pltf. claimed 
all the beach comprised between lines drawn 
in prolongation of the sides of his field, Sc he 
built a wall Sc terrace along the part so 
claimed. In 1804 the corpn. gave pltf. 
ootice to quit, ^ after much negotiation, in 
1809, brought an action of ejectment against 
pltf,, who thereupon filed the bill in this suit 
for specific performance ; — Held : the bound- 
aries of the piece of land agreed to be demised 
were lines drawn from the extremities of 
pltf.^s field perpendicular to the coast-Uno. — 
Crook v* Seaford Corpn. (1871), 6 Oh, App. 
.551 ; 26 L. T. 1 ; 36 J. P. 804 ; 19 W. B. 
938, L. 0, 

477. Add. Annotation : — Refd, Secretary of State 
for India in Council v. Fourcar & Co. (1934), 
50 T. L. B. 241. 

479, Add the following paragraph & citation : — 

The doctrine of accretion has no appln. to 
a non-tidal sheet of more or less stagnant 
water such as one of the Norfolk Broads. 
It is limited to the seashore Sc land abutting 
on rivers of running water Sc does not extend 
to canals, lakes or ponds. — Trappoed v. 
Thrower (1929), 46 T. L. B. 602. 

485 , Add. Annotation : — Refd. Secretary of State 
for India in Council v. Fourcar Sc Co. (1934), 
50 T. L. B. 241. 


489. Add. Annotation: — Refd. Secretary of State 
for India in Council v. Fourcar Sc Co. (1934), 
60 T. L. B. 241. 

491. Add. Annotations : — As fo (1) Refd. Secretary 
of State for India in Council v. Fourcar &c 
Co. (193d), 50 T. L. B. 241 ; 8ym(3S & Jay- 
wick Associated Properties, Ltd. v. Essex 
Bivers Cakdinient Board, [1937] 1 K. B. 548, 

492. Add. Annotation : — Refd. Secretary of State 
for India in Council v. Fourcar Sc Co. (1934), 
60 T. L. B. 241. 

503. Add. Annotation : — Generally^ Refd. Secretary 
of State for India in Council v. Fourcar Sc Co. 
(1934), 50 T. L. B. 241. 

668. Add. Annotation : — As to (2) Overd. Port of 
London Authority v. Canvey Island Comrs. 
(1931), 101 L. J. Ch. 63. 

568a. .] — The construction by the 

Canvey Island Comrs. of certain works, 
an embarkment, cartway Sc ditch, along a 
strip of land adjoining the Thames on the 
south of the island, for the purpose of coast 
preservation, did not operate to vest the soil 
of that strip in the Comrs. as owners, but 
the ownership remained in those persons 
whose lands bordered on the river, Sc who, 
provided they do no damage to the works of 
the Comrs., are entitled to free access thereto 
from the river. The fact that those owners, 
or their predecessors in title, were com- 
pensated at the time of the erection of the 
works to the extent of the full value of the 
loads affected does not imply that the fee 
simple of the lands was purchased^ by the 
Comrs., nor can such an inference be drawn 
from the terms of the Canvey Island Acts, 
1792 Sc 1883. The ownership acquired by the 
Comrs. under those Acts is similar to that 
acquired by a local authority laying sewers 
in a street, namely, an ownership in the works 
themselves Sc just so much of the soil upon 
which the works are constructed as will 
enable them to be erected & maintained. — 


Riohmond Townseip, [1933] 3 W.W.K. 

-4An 

aa (p. 60) i, .1—In an 

action against a manloipallty for 
faulty construction of dltcbos, whereby 
water was brought on to pltf.'s land, 
caufiinff damage Hald .* pltf. must 
Hhow that d^. brought water on to 
fds land. Here tlto natural flow was 
in the same direction as the ditches, 

the damage appeared to be due to 
abnormal rainfauT—ANaus v. Burn- 
,bt OORPN. (1832), 40 B. 0. B. 336.— 

part Ih SECT. 3, SUB-SBCT. i. 

ad. “ QoaatJ/ine — ■ Construetion of 

In a grant to applt. 
J50. by the Dominion Govt, of oertmn 
lands, together with the nfl^nerals 
for the purpose of con- 
^ under » 


British Columbia Act ol 1883 the 
expression *• coastline ” used to 
describe the eastern boundary of the 
land in view of the context & clroum- 
stanoes of the case was meant to 
describe the eastern boundary of the 
land at high water mark & did not, as 
the applts. contended, inolude the fore- 
shore & foreshore rights. — Esoctmault 
& Nanaimo By. Co. v. Treat (1919), 
121 L. T. 667,— CAN. 


ART n. SECT. 8, SUB-SECT. 3.— A. 

476 ii. .] — is an essential 

andltion of the operation of the 
ootrine which adds to riparian lands 
tie increment which is caused by 
ooretion that the accretion should be 
atural, i.e, occasioned in the ordlnaiy 
ouise of the operations of nature, « 
y gradual as to be in a practical sense 
nperoeptible in its course &: progress 
H it occurs.— C larkb v. Edmoj^on 
tiTT, [1928] 2 D. L. B. 164 : [1928] 1 


W. W. Ii. 553 ; 23 Alta. L. R. 233 ; on 
appeal [1929] 4 D. L. B. 1010.— CAN. 

b. OrarU of licence of occupation — 
IderUification of Bubject^maUer of orant. ] 
— Babtlet V. Delaney (1913), 29 
O. L. B. 426 ; 5 O. W. N. 200.— CAN. 

PART II. SECT. 3, SUB-SECT. 3.— 
B. (a) i. 

sp. Prjportiim of accretion to which 
adjoining owners entitled .] — In an action 
between proprietors of adjoining iiro- 
perties on the shore of a bay of the sea 
to determine tho proportion of accre- 
tions to which they were entitled : — 
Held : it should be divided by 
taking a line representing the line of 
the shore drtiwn at such distance sea- 
wards as to clear the line of the shore 
& by letting fall a perpendicular from 
the end of the land boundary dividing 
tho properties in disptito. — PAun v. 
Bates (1934), 48 B. O. B. 473.— CAN. 
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Port of London Authority v. Oanvey 
Island Comrs. &; Canvey Island Urban • 
Council, [1932] 1 Ch. 446 ; 101 L, J. Oh. 63 ; 
146 L, T. 195 ; 96 J, P. 28 ; 30 L. G. R. 42, 
0. A. 

580. Add. Annotaiiotis : — As fo (1 ) Consd. Williams- 
Ellis V. Cobb, [1935] 1 K. B. 310. Held. 
Bournemouth -Swanage Motor Road & Ferry 
Co. V. .Harvey & Sons (No. 2) (1929), 94 
J. P. 10. 

584. Add. Annotations : — Consd. William s-Ellis v. 
Oobb, rif^35] 1 K. B. 310. Refd. Greenwood 
Tileries, Ltd. v. Clapson, [1937J 1 All E. It. 
765. 

591. Add. Annotations : — Consd. WilUams-Ellis v. 
Cobb, [1935] 1 K. B. 310. Refd. Bourne- 
ujouth-Swanage Motor Road & Ferry Co. v. 
Harvey Sl Sons (No. 2) (1929), 94 J. P. 10. 

606. Add. Annotations : — Consd. China Naviga- 
tion Co. V. A.-G. (1932), 48 T. L. R. 375. 
Syrrics Jay wick AsKSOciation Properties, 

kid. V. Essex Rivers ('atebment Board, [1937 j 
I .K. B. 548. Refd. of London Authority 
V. C^anvey Island Cornrs. (1931), 101 li. J. CIi. i 
63. 

626a. No right to drain through sea wall on to 
land.] — No oru* c.an acquire a right to inter- 

, fere with a sea wall so as to prevent it 
operating as intended by tiie C^rowm when it- 
was built, & no grant from the (.’rown can 
be infern^d fi‘<.)m the existern^e of a di'ain 
letting sea water through the* sea wall on to 
hind beliind tbo sea wall. If therefore a 
person makes a gap in or a hole under the 
sea wall for this jnirpose ho commits an 
illegal act. The mere fact that by the action 
of the sea. the land on the. seaward side of a 
sea wall has become higher than the land on 
its landw'ard side gives the o>\iic*r of j»ropert.y 


on the seaward side no right to drain through 
the sea wall. 

Per Scott, L.J. : In passing Land Drain- 
age Act, 1930 (c. 44), Parliament must be 
presumed to have intended to deal with any 
residual prerogative rights duties, to 
entrust them to the vaiious authorities 
mentioned in the Act, & to maintain the 
general constitutional position originally 
built up at common law & then taken over 
developed by vaxious statutes, ft is an express 
or implied principle of the Act of 1930 that it 
is the duty of the relevant Board constituted 
under the Act to look to the attainment of its 
two main objects : (a) to control the flow of 
inland waters, & (6) to keep out sea watei* 
from farm lands. Where these lands lie 
below the level of high water, the sea defences 
can ensure no effective legal protection unless 
the Act contains this implication. — Syivies 
Jaywick Ajssociai^d Properties, Ltd. v. 
Essex Rivers (Catchment Board, [1937] I 

K. B. 548 ; [1936] 3 All E. R. 908 ; 106 

L. J. K. B. 279 ; 156 L. T. 116 ; 101 J. P. 
179; 53 T. L. R. 180; 81 Sol. Jo. 33; 35 
li. M. IV. 163, O. A. 

634. Add. Annotation : — ^Refd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. B. 375. 

638. Add. Annotation : — Refd. Greenwood Tileries, 
l.td. ??. Clapson, [1937] 1 All E. R. 765. 

640. Add. Annotation: — As to (1) Apld. A.-G. & 
Public Trustee v. Metropolitan Borough of 
Woolwich Council (1929), 93 J. P. 173. 
Generally. Refd. Greenwood 'Fileries, lid. 
V. (lapson, [1937] 1 All E. R. 765; Symes 

Jaywick Associated Properties, Ltd. v. 
Essex Rivers Catchment Board, [1036] 3 
All E. li. 908. 

642. Add. Annotation : — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


Part Hi. — Rivers, 

652. Bank erected & maintained under statute — 
Wall substituted by private owner — Liability 
for maintenance.] — A liver bank made by 
(!omrs. ai)pointed under a private sLitute was 
given into the care of elect<‘d surveyors whose 
duty it was to kt*e]j A repair the bank. A 
private landowner built a wall through the 
bank in such a way as U) make the wall replace 
part of tile bank as a proLicI ion against floods. 
On the occasion of a parti<iularly higli tide, 
though not the high(»Ht on rticord, the waters 
broke through Ujc wall, but not the bank 
alongside, A flooded iK^iglibouring land : — 
Held: (1) as the surveyors had no right to 


Lakes and Pools. 

prevent the private landowner cutting 
through the bank, they were under no duty 
to maintain the substituted defence, A the 
action failed against them ; (2) the owner 
of the wall owed a duty to the neighbouring 
landowners to keep the wall in good repair ; 
(3) as the bank had withstood the tide which 
broke through the wall, A in any event the 
tide was not the highest on record, the owner 
of the wall could not valy upon th^^ defence 
of act of God. — Greenwood Tilerjeh, Ltd. 
t’. Clai>son, [1937] i All E. B. 765; 156 
L. T. 386 ; JOl J. P. 215 ; 81 Sol. Jo. 278 ; 
35 L. G. R. 200. 


PART 11. SECT. 8, SUB-SECT. 

606 1. Wiam injundion grarded — 
Destruction of natural barrier ,} — The 
owner of land abutting on the foreshore 
is 6ntitle<l to all the natural advant- 
ages belonging to that land, A therefore 
to all things, snoh as deposits of shell 
A sand, which in the course of nature 
uiay be swept thereon. But such 
owner is not entitled to destroy a 
natnral barrier against the sea, e.g.. 
by the removal of shixigle, so as to 
cause an injury to a neighbouring 


landowner, even though the removal 
of shingle Is a natural A ordinary use 
of the land ; nor is he entitled to Inter- 
fere with an adjoining landowner’s 
i%ht of support by causing a subsidence 
of such netehbour’s lantt.-“SMAi:/E v. 
TAKAPtTNA BOKOTTOH COUNCIL, (1982] 
N, Z. L. n. 35.— N.Z. 

PART HI. SECT. 2, SUB-SECT. 2. 

678 Vi. .P- It has 

been recognised by a series of deoisions 
that in India the beds or channels of 


avigable waters are the 
be Government In the 
>rown. The public right 
an only be oo-extensive with the pro 
erty of the Government A 
igly does not extend beyond tm 
mlts of ord^ary high tides, that Is to 
ly, the mean between sprw & 
des.— D awood Hashim j. 

OOK Shin (1981), *8 L. B. Ina. APP- 


The obmmon law 



VoU XLIV. — Waters and Waterconrses. Cases 696a— 821a. 


696a. Removal ol shingle.]— Maloon Cobpn. 

V. LAtnuB (1933), 97 J. P. Jo. 132 ; 176 
li. T. Jo. 320. 


745. Add. Annotation : — .4s to (1) Retd. Secretary 
of State for India in Council v. Pourcar & Oo. 
(1034), 50 T. L. R. 241. 

747. For citation substUwte “ No. 479, ante.’' 


Part IV. — Ports, Harbours, 

786# Add, Afinoicbtioit : — Rdfd# British Trawlers’ 
Federation, Ltd. v, London & North Eastern 
By. Co. (1932), 147 L. T. 813. 

798. Add. Annotation: — As <o (1) Refd# Boume- 
mouth-Swanage Motor Road & Perry Co. v, 
Harvey & Sons (No. 2) (1929), 94 J. P. 10. 

819a. .] — Fresh Wharf, Ltd. v - 

Nicholson’s Wharves, Ltd. (1935), 79 Sol. 
Jo. 479. 

820. Add, Annotation : — Gonsd. British Trawlers’ 
Federation, Ltd. v, Ixindon & North-Eastern 
By. Co. (1932), 48 T. L. R. 491. 

821a. Removal of goods purchased — Licence.] 

— ^Pltf. railway co. were the owners of two 
docks & the quays thereof at Kingston-upon- 
Hull. These docks were used extensively 
by fishing vessels. The catches were landed 
on the quays & there sold by “ Dutch 
auction.” The purchasers carted away their 
purchases to various points on the quay where 
they had offices rented from the railway co. 
Here the fish was sorted & packed for trans- 
port. The railway co. provided facilities for 
the transport of fish by rail, but the practice 
had grown up for the merchants to provide 
mechanical road transport. While the rail- 
way co. had no objection to road transport 
for reasonably short distances, they had 
serious objection to that form of transport 
for long distances ; not only on account of 


Docks, Piers and Wharves. 

the loss of revenue, but also on account of the 
serious congestion of the vehicles at the docks, 
which interfered also with the control of the 
railway-wagons on the quay sidings. They 
therefore sought to exclude the long-distance 
road transport by a system of licensing. 
Some merchants accepted the conditions ; 
defts., among others, did not. Pltf. railway 
CO, brought the present action against defts. 
to establish their position, & asked for a 
declaration that they were entitled to refuse 
admission of road transport to the docks 
except under licence subject to conditions, 
& also asked for an injunction against the 
merchants, giving effect to the declaration. 
Defts. contested this right & claimed that 
they were entitled to bring their own vehicles 
& remove their fish irrespective of the destina- 
tion ; they based tlioir contention mainly on 
their rights at common law & the provisions 
of the Hull Docks Act, 1861 : — Held : (1) the 
common law right of access to the docks & 
quays had gone except so far as preserved by 
the North-Eastern Railway (Hull Docks) 
Act, 1883, or subsequent statutes. The 
rights of the paities were, therefore, governed 
by the Act of 1883. Under the Act the rail- 
way CO. were not bound to allow fish sales 
to take place on the quays in question, & had 
power to exclude defts. in the first instance. 
The railway co., however, had given a licence 


/Wtm has never been applied to 
international waters.— -He Fort Erie 
V iLLAOB & BUFFAIO & FORT ERIB 
PUBUO Bridgic Ck)„ [1928] 1 D. L. R. 
723 ; 61 O. L. R. 502,>— CAN. 

PART m. SECT. 2, SUB-SECT. 4. 

702 li. .]— The 

rii?ht of a riparian owner on the banks 
of a tidal navigable river exists jure 
vmwrcB^ bnt It is essential to its existence 
t^t his land should be In contact with 
the flow of the stream at least at the 
umes of ordinary high tides. — Dawoop 
Hashim Esoor V. 0, Tuck Sein (1931), 
1. L. R. 9 Ban. 122.— IND. 


PART III. SECT, 8, SUB-SECT. 1. 
•o. Itightto aecerhankn,} — The owner 
of the banks Sl bed of a river (not a 
^2?6^1>1 o one) may sever them & deal 
with them as with any other real estate. 
r~ELLiOTr e. Baird, Baird v. Elliott 
& Shbard (1879), 26 Gr. 649.— CAN, 


PART III. SECT. 8, SUB-SECT. 2.— B. 

b I, — — ^ Special administrative 
portion of a parish was con- 
stituted a flpeoial draioage district for 
administrative purposes : — Held : the 
pwsumptlon tmit the description 
botmded by ** a non-navlgable river 
moluded the alveus of the river up to 
tne memum Mum applied in the case 
pi a special administrative area form- 
.Pwfc of a larger area : & the fact 
joat the boundary was described by 
*VTotenoo to points on the river bank 
WM InsulRolent to reargue that 
E£a«2?^Ptlon, — Hamilton Magw- 
Colliery Co., Ltd., 
S. C. 666.—SCOT. 


PART III. SECT. 3, SUB-SECT. 2.— C. 

p S. .] — ^The principle that 

gradual accretions to land by tidal 
action enure to the landowner applies 
in Burma under sect. 13 (3) of Burma 
Laws Act, 1898, as it is according to 
justice, equity, & good conscience. 
The prlnolple applies even if the 
boundary on the water front of the 
land when granted is known or capable 
of being ascertained. — Sbcretary ok 
State for India e. Foucar & Co. 
(1933), 61 L. R. Ind. App. 18 ; 60 
T. L. R. 241.— IND. 


PART III. SECT. 4. 

756 Vi. HeW ; a 

grant from the Crown of land bounded 
on one side by the waters of an inland 
non-tidai & non-navigable lake carries 
with it the ownership of the land 
covered by water to the centre of the 
lake. — Fares v. R., [1929] Ex. C. H, 
144 ; reved,, on oiJter grounds, [1932] 
S. C. R. 78 ; 1 D. L. R. 421.— CAN. 

g I, — ^Where a water lot 

is desoribed by metes Sc bounds, 
with measurements & bearings from 
a fixed point, the botmdaries of the 
lot are so ascertained notwithstand- 
ing that one boimdary is said to be the 
water's edge & by a subsequent lowering 
of the water level part of the lot has 
become dry land. — Me Maillk & 
TORONTO, [19321 O. R. 875 ; 3 D. L. R. 
10.— CAN. 

so. STwre as hmndary of munici^ 
palUp — Extent.] — ^Where the letters 
patent incorporating a British Columbia 
mnnic^pelity describe one of its bound- 
aries se the "shore;' of a certain 
navigable lake, the limits of the mnnlci* 


pality extend to low- water mark, 
although the lake in question is non- 
tldal water. — R. v. Lakeside 
Orchari^s, Ltd. (B, C.), [19291 1 
W. W. R. 870 ; 51 Can. Crlm* Caa. 
182.— CAN. 

PART IV. SECT. 1, SUB-SECT. 1. 

b i. .1 — The Comrs. ap- 

pointed under Hamilton Harbour 
Comrs. Act to manage the business of 
the harbour are entitled, under Trustee 
Act, R. S. O., 1927, s. 0(), to reasonable 
oomponsatjon for their services. — Re 
Hamilton Harbour Comrs., [1930] 2 
D. L. R, 509 ; 65 O. L. R. 149.— CAN. 

PART IV, SECT. 1, SUB-SECT. 2. 

sd. Harbour Commi-ssionere — Power to 
resume possession of land vested in 
them — whether of land suddect to leuse.] 
— Fletoher W. & R., Ltd. v. Geelong 
Harbour Trust Combs., [19281 
V. L, R. 12.— AUS. 

PART IV. SECT, 2, SUB-SECT. 1. 

sf. Exproprkdion of water lots for 
Unprotjment of wharf — Basis of valua^ 
iion,] — The basis or stai'tlng point for 
the valuation of water lots, expro- 
priated by the Crown for the purpose 
of wharf improvomonts, may be had 
from a municipal assessment of the 
property, taking into consideration 
the higher assessable value of the land 
owing to its location, the advantage 
afforded to the owners as a result of 
the Improvements.— R. o. Adven- 
turers OF England, Governor Sc 
Co, (1916), 17 Exoh. O. R. 441 ; 42 
D. L. R. 181.— CAN# 
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to defts* to attend the dsh salee & become 
owners of goods on the quay, & defts. thus 
acquired a statutory right to remove them. 
Sc by inevitable implication they also had the 
right to use such vehicle or vehicles as might 
be reasonably necessary for such removal. 
Defts. having a statutory right to remove 
goods of which they were owners, the raOway 
CO. had no power of directing the manner in 
which such goods should be removed ; 
(2) the licence granted by the railway co. 
gave defts. a right ex contractu to carry on 
their business as fish merchants on the quay, 
Sc as long as this contract continued, defte. 
had the right of access to the quay & to do all 
acts necessary for the conduct of their busi- 
ness, provided, under the terms of the licence, 
the business, traffic Sc convenience of the 
railway co. were not interfered with. — 
London Sc North-Eastern By. Co. v. 
Chester (J, W.) Sc Son (1032), 147 L. T. 
308; 48T. L. R. 484. 

Annotation : — Consd. British Trawlers* Federation, Ltd. v. 
London Sc North-Eastern By. Go. (1932), 48 T. L. K. 491. 

821b. .] — Under Sc by virtue of 

various statutes, one of which incorporated 
the Harbours. Docks, & Piers Clauses Act, 1847 
(c. 27), a railway, co. became the owners of a 
harbour, docks, Sc quays, a statutory market 
for fish & a railway in connection therewith. 

By Harbours, Docks, Sc Piers Clauses Act, 
1847 (c. 27), s. 33 : “ Upon payment of the 
rates made payable by this Sc the special 
Act . . . the harbour, dock, & pier shall be 
open to all person.^ for the shipping Sc un- 
shipping of goods.** . . . By sect. 83 of the 
Act “ The undertakers may from time to 
time make such bye-laws as they shall think 
fit . . . for regulating the shipping Sc un- 
shipping Sc removing of aU goods 
witmn the limits of the . . . premises of the 
undertakers.** 

Formerly the co.*s railways answered aD 
the requirements of fish merchants Sc owners 
of trawlers, but latterly the merchants 
brought to the market motor vehicles which 
carried fish to for distant places, formerly 
served by the railway, to the serious loss of 
the co.*s undertaking ; to repair which the 
CO. reiused to admit to their dock premises 
any vehicle for the conveyance of fish with- 
out a licence which provided (among other 
things) ; (a) the vehicle should not be used 
for the transport of fish beyond the boundaries 
of the co.*8 fish docks except for fish consigned 
for transit by railway or for sale Sc con- 
sumption within a radius of twelve miles from 
the docks ; (6) no fish transported by the 
vehicle should be transferred directly or 
indirectly to or from any other road v^cle 
for conveyance to any other place beyond a 
radius of twelve miles from the fish docks ; — 
Held: the co. were not entitled to impose 
those conditions upon the removal of fish 
from their premises without a valid bye-law 
enabling them in that behalf, supposing such 
a bye-law could be validly made ; for that 
the marketing of fish when landed must be 
regarded as part of the process of shipping 
Sc unshipping within sect. 33 of the above- 
named Act, Sc access to the docks must 


include access with such a vehicle as the 
party seeking access deems necessary, sub- 
ject to the power of the oo. under sect. 83 
to regulate such access by means of a valid 
Sc operative bye-law. — ^London Sc North 
Eastern By. Co. t>. British Trawlers* 
Federation, Ltd., [1934] A, C. 279 ; 303 
L. J. K. B. 311 ; 60 T. L. R. 275 ; sub nom. 
British Trawleseis* Federation v. London 
Sc North-Eastern By. Co., 160 L. T. 461, 
H. L. 

Annotation: — London Sc North-Eastern By. Oo* r* 
(Chester Sc Son (1932), 147 L. T. 308. 

821c. — — To hold fish market.] — ^London Sc 
North-Eastern By. Oo, v. Chester (J. W.) 
Sc Son, No. 821a, ante. 

821d. .] — London Sc North-Eastern 

By. Co, v. British Trawlers’ Federa- 
tion, Ltd., No. 821b, ante. 

825. Add. Annotation : — Refd. A.-G. v. Cornwall 
County Council (1933), 97 J. P. 281. 

828. Add. Annotations : — Consd. Great Western 
Railway v. Monmouthshire County Council 
(1929), 94 J. P. 6. Refd. The Kate, [1935] 
P. 100 ; Lensen Shipping Co. v. Anglo-Soviet 
Shipping Co. (1935), 40 Com. Gas. 320. 

g31a. ,] — This was a claim by the owners 

of the steamship A. against the Ford Motor 
Co., Ltd. Sc the Port of London Authority 
for damage sustained by the A. whilst lying 
moored at Ford’s Jetty, Dagenham, on 
May 3, 1935. At low water she took the 
ground Sc sustained damage by sitting on an 
anchor which was out from a P. L. A. dredger 
dredging in the river abreast of the jetty Sc 
about 260 feet away from it. The A. was 
part laden when she arrived at the jetty at 
about 2 a.m. The berth was assigned to her 
by the first defts.. Sc she moored head down 
river under the directions of their servants. 
Pltfs. claimed that the first defts. should 
have Imown Sc warned them that the berth 
was unsafe. They alleged that the second 
defts. placed the anchor upon which the A. 
sat without buoying it, without giving warn- 
ing, Sc without removing it after the A. 
arrived Sc before the water ebbed. The fii'st 
defts. did not admit that the ship was properly 
moored or moored in accordance with the 
orders of their servants, nor did they admit 
the damage. They denied that they ought 
to have Imown that the bei*th was unfit Sc 
said that, if it was, the second defts. were to 
blame for placing the anchor upon the berth. 
The second defts. denied that tliey had been 
negligent, contending that the moorings of 
the A. were not properly secured, Sc they 
further denied that the A. was damaged by 
an anchor of theirs. They further alleged 
that both pltfs. Sc the first defts. had liad 
circular notification that the dredger would be 
working opposite Ford’s Jetty Sc that tbe 
first defts. had also been notified to that effect 
by a letter sent to them after the circular 
Held: the presence of the dredger did not 
put the first defts. on inquiry as to where 
the dredger’s anchoi^s were ; pltfs. had failed 
to establish that the first defts. ought to 
have ascertained that the berth was & 


PART IV, SECT. 2, SDB-8E0T. 8. 

826 iv. .) — One who Invites 

another to moor a ship at a oertain 


plaoe undertakes with that other that 
there axe no concealed daz^rs. — 
CJOAST CtoOBNT Oq« Ltd: v. Natioa- 
suONiB Libera TkEEsriKA 8. A., 

6 


MCEBNKIB BaBOB te BBRnOE Co. 
NATISAZIOinl I4BKBA. TBIWITNA b. ^ 
W. W. R. 69 ! * D. L. B. «* 
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tlmt accordingly the first defts. were not 
liable ; the second defts. were negligent in 
putting the anchor where they did without 
giving proper notice to the first defts. or 
pltf8.» as to where the anchor actually was ; 
those in charge of the dredging operations 
had not taken reasonable care to see the exact 
position where the anchor was dropped ; if 
they had taken such reasonable care they 
would have realised that it was unsafe for the 
A» to berth where she did, & they ought to 
have warned pltfs. & the first defts. before 
the A. took the ground of the danger of her 
doing so. Judgment entered for the pltfs. 
with costs & for the first defts. with costs, 
pltfs. to recover from the second defts. the 
costs which they (pltfs.) would have to pay 
to the first defts. — Albatr.oss S.S. Owners 
V, Ford Motor Co., Ltd. & Port of London 
Authority (1936), 166 L. T. 326. 

831b« Liability of consignee.] — A motor-barge 
belonging to pltfs. was chartered to take a 
cargo to C. as ordered or so near thereunto 
as she might safely get, & there deliver the 
cargo alongside any wharf as ordered where 
she could safely deliver. A bill of lading 
was issued by the master to defts. as con- 
signees of the cargo ; it incorporated the 
terms of the charterparty, & by it the cargo 
was to be delivered at 0. to defts.’ order. 
The barge arrived at C. & went to a wharf 
called P.’s wharf, & there delivered a small 
part of the cargo to defts. & she was then 
moved to a more suitable wharf, where 


discharge was continued. It was then found 
that the bottom of the barge h^ sustained 
serious damage, owing, apparently, to her 
having ^id in a foul berth. Pltfs. brought 
this action to recover damages from defts. 
on the ground that the injury must have been 
STwtained at P.’s wharf ; defts. denied lia- 
bility & brought in the corpn. of C. as third 
parties, contending that if they should be 
held liable to pltfs. they ought to be in- 
demnified by the corpn. as the harboxu? 
authority: — Held: (1) even if the injury 
to the barge had occurred at P.’s wharf, 
which had not been proved, there was no 
evidence that defts. wore either lessees or 
occupiers of that wharf, & they could not 
therefore be held liable under the principles 
laid down in I' he Moorcocky 14 P. D. 64 ; 
(2) even if defts. had ordered the barge to a 
particular berth which was in fact an unsafe 
berth for that particular vessel, which had 
not been proved, they would still not have 
been liable, for it was the duty of the master 
to make sure that the berth to which he was 
ordered was a safe berth for las vessel, &: 
if he found that he could not safely deliver 
at the berth to which Ixo was ordered he need 
not obey the order to go to it. Judgment 
was therefore given for defts. & the question 
of their right to be indemnified by the third 
parties did not arise. — West (Samuel), Ltd. 
V . Wright’s (Colchester), Ltd. (1935), 
40 Com. Cas. 186. 

Annotation : — ^Refd. Lenson Shipping Oo. n. Anglo Soviet 
Shipping Co. (1935), 40 Com. Cae. 320. 


Part V. — Navigation of Tidal and Natural Inland 

Watercourses. 


833. Add, Annotation : — Refd. Vanderpant v. May- 
fair Hotel Co., [1930] 1 Ch. 138. 

851. Add, Annotation: — As to (1) Reid. Port of 
London Authority v. Convey Island Comrs. 
(1931), 101 L. J. Oh. 63. 

856. Add, Annotations: — As to (1) Consd. Portof 
London Authority v. Convey Island Comrs. 
(1931), 101 L. J. Ch. 63. Generally y Refd. 
Fresh Wharf, Ltd. v, Nicholson’s Wharves, 
Ltd. (1935), 79 Sol. Jo. 479. 

867. Add, Annotation : — Refd. Boumemouth- 

Swanage Motor Road & Ferry Oo. v, Harvey 
& Sons (No. 2) (1929), 94 J. P. 10. 

892. Add, Annotation : — Consd. Port of London 


Authority v. Convey Island Comrs. (1931), 
101 L. J. Ch. 63. 

906a. Superannuation — ^Effect of Land Drainage 
Avt, 1930 (c. 44), s. 79 (8).] —Andrews v. 
River Thames Conservators (1937), 81 
Sol. Jo. 734 ; 35 L. G. R. 557. 

912. Add, Annotation : — Generally y Reid. Fresh 
Wliarf, Ltd. v. Nicholson’s Wharves, Ltd. 
(1935), 79 Sol. Jo. 479. 

927a. Provision of buoys — ^Fitness for purpose-^ 
Extent of duty.] — Defts., as port authority 
for London, provided moorings in the Thames 
for the use of barges & other craft fiee of 
charge. Pltfs, wei*e tdxe owners of three 
barges which on the evening of Mar. 8, 1932, 
were moored for the night to a buoy provided 


PART V. SECT. 1, SUB-SECT. 1. 

o I. JBe Watbbs & 

Watkr Powkbs Repkkknck, [19291 
2 D. L. R, 481 ; B. C. R. 200.— CAN. 

8B3 li, Causing backwash — 

Nuisance ,] — steamer oo. taking up 
passengers, In course of plying thefr 
Btoanxers, from boats & from places 
oth^ than recognised jetties Sc thereby 
fusing backwash ixxvolving danger to 
the pubUc does not by these acts com- 
gut a public nuisance. — C alcutta 
stbam Kavioation Co., Ltd. v, 
(1980), I. L. K. 58 Ottlo. 

004. — ^IND. 

Bights in St, Francis River,)— H, 

Sa»RB»OOK»; [19321 4 D. L. R. 73.— 


PART V, SECT. 1, SUB-SECT. 8.— A. 

sg. Works of navigation — LiabilUy to 
maintain,]— QsvmBVf v. Lower Bank 
Navigation Trustees, [19291 N. I. 
11.— IR. 


PART V. SECT. 1, SUB-SECT. 8.— D. 

sk. No right to moor — On private 
ground— Loch Lomond .] — A boat-hirer 
on Loch Lomond claimed the right, as 
a member of the public, to beach & 
moor boats on private ground on the 
shore of the loch. Ho evened that 
such a right was Incidental to the public 
right of navigation in the loch, which 
admltt^y existed. He further 
averr^ that the puhiio had, by 


Immemorial usage, a right of port 41c 
harbour at the place where ho claimed 
the right to boaob his boats. Sc that 
they had access thereto by a public 
road. It was aduilttod, for the pur- 
poses jf the case, that Loch Lomond 
was to be assumed to be an extension 
of the navigable non-tidal River Leven 
which flowed out of it : — Held : a 
right of navigation oii the part of the 
public did not include a right to beach 
or moor boats on private ground for 
the purpose of carrying on the business 
of a boat-hirer : & a right on the part 
of the public to embark Sc disembark 
on private ground could not be 
aenutred by prescription. — L bxth- 
Buchanan V. Hoqg, [19311 S. 0. 204. — 
SOOT. 
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by defts. in the Thames at Battersea. Dtir- 
ing the night the chain by which the buoy was 
secured to the bed of the river broke & pltfs.* 
barges wont adrift* & caused injury to other 
craft. Pltfs. became liable for dam^iges & 
incurred expense in having their barges 
salved ; & they brought this action to recover 
their loss from defts. : — Held : even assuming 
that pltfs. were invitees & not merely 
licensees the duty of defts. was not an 
absolute duty to keep the buoy fit for the 
purpose for which it was used, but was only 
a duty to take all reasonable steps to see 
that it was so fit ; & as the evidence showed 
that they had taken all such reasonable steps 
the action failed. — Williams (Samuel) Ha 
Sons, Ltd. v. Pokt op London Authority 
(1933), 39 Com. Cas. 77. 

932. After cross-reference following this case 

932a. Failure to repair swing-bridge — Injury to 
public — Whether liable.] — Pltf. wfis injured 
by tripping over a nail projecting from the 
footway of a swing-bridge which defts., the 
Port of London Authority, were under a 
statutory duty to maintain in repair, & 
which the public had a right to use only 
when it was not required to be swung open 
for dock trafiic. The cause of the a-ccident 
was the failure of the defts. to maintain the 
footway in go(xi condition. In an action for 
damages : — Held : the swing-bridge was not 
a highway defts. were not in the position 
of a surveyor of highways, & therefore defts. 
could not avoid liability on the ground of 
nonfeasance or on the ground that a surveyor 
of highways is not liable to pay damages to 
persons injured by his neglect of duty, 
pltf. was entitled to recover. — Guilfoyle v. 
Port of London Authority, [1932] 1 K. B. 
330 ; 101 L. J. K. B, 91 ; 146 L. T. 91 ; 48 

PART V. SECT. 8, SUB-SECT. 1. 

■m. Line of navigation — May vary *] — 

In a case where the channel dries up 
in particular seasons of tho year, it is 

a ufte possible that what is within the 
nc of navigation in one partlculal 
season is not so in another season. — 

GOBINDACHANDRA PODDAlt V. CHAND- 
J*UB SUBDIVISIONAL OFFICKR (1931). 

I. L. R. 68 Calc. 1288.~1ND. 


T. L. B. 66 ; 76 Sol. Jo. 763 ; 20 L. G. B. 
669. 

948. Add. Annotation : — ^Refd* B. v. Minister of 
Health, Ex p. Yalle, [1930] 2 K. B. 98. 

961a. Construction of local Act.] — By Milton 

Creek Conservancy 'Act, 1809, a. 7, “No 
person shall . . . make or form any recess 
dock ... or other work or drive any piles 
... in or upon the bed or shores of Milton 
Oipeek below high-water mark so as to impede 
or interfere with the navigation of the creek 
. . . without in every case the licence of the 
Conservators.*’ Defts., under* a licence from 
the Conservators, erected in the creek, 
which was a navigable channel, a pumping 
plant which was concealed at high tide, & 
pltfs.* barge, without any negligence on the 
part of the master, collided with the plant 
&, was damaged. In an action for a nuisance 
the ct. found that defts. had failed to give 
adequate warning of the existence of the 
obstruction : — Held : the sect, did not 
confer upon a licencee a right to create an 
obstruction causing damage to members 
of the public & the action succeeded. — 
Burley C., Ltd. v. Lloyd Edw., Ltd. (1929), 
46 T. L. R. 620. 

965. Add. Annotations : — Refd. Blundy, Clark 
Co. V. London dc Noi-th Eastern Bailway 
(1931), 100 L. J. K. B. 401 ; Harper r. Haden 
Sons, [1933] Ch. 298. 

979. Add. Annotation : — ^Refd. Seaton v. Slama 
(1932), 77 Sol. Jo. 11. 

1000. Add. Annotation: — As (1) Refd. Oceanic 

Steam Navigation Co, v. Evans (1934), 61 
T. L. H. 67. 

1016. Add. Annotations: — Consd. The Edison, 
[1932] P. 52. Refd. The West Wales, [1932] 
P. 165 ; Liesbosch S.S. Owners v. Edison 
S.S. Owners, [1933] C. A. 449. 


the stream, leaving a paasage of 50 feet 
Sc over on each sloe thereof, is not an 
obstruction ** within Water Act of 
British Columbia. Anyone floating 
logs or poles down such a stream 
must take the necessary precautions 
to avoid causing damage to such a 
bridge by the flotation operations ; 
Sc. the ct. in this case finding deft, 
negligent, condemned it to pay 
damages. — It. v. Bell Lumber Co., 
[1932] Ex. C. R. 31.— CAN. 


PART V. SECT. 8, SUB-SECT. 8.— B. 

sp. Erection over non^navigable 
stream.]— Where a person is the owner 
of land in the province of British 
Columbia through which a non- 
navigable stream flows, he may legally 
build a bridge ocroas tho sti*eam from 
one part of his property to tho other 
without the necessity of obtaining the 
permission or authority of the Pro- 
vincial Government. Buch a bridge, 
though built with a pier In the centre of 
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WEIGHTS AND MEASURES. 

Part II. — Standards of Weights and Measures. 

26. Add. Annotation : — Apld. Phillips v. Parnaby, [1934] 2 K. B. 299. 

Add. Citation : — ^28 Cox, O. C. 650. 


Part V.— Special Provisions. 


110a. Application of Sale of Food (Weights <& 
Measures) Act, 1926 (c. 63), s. 12 (6) — Con- 
ditions precedent to prosecution.] — Applt. was 
convicted by justices of delivering a quantity 
of coal which was less than that <>xpressed 
in the weight ticket, contrary to Weights 
Measures Act, 1889 (c. 21), s. 21 (2). No 
notice in writing of the date & nature of the 
alleged offence had been served on or sent 
by registered post to applt. in accordance 
with Sale of Food (Weights & Measures) 
Act, 1926 (c. 63), s. 12 (0). The coal was 
delivered under an antecedent contract 
covering a number of deliveries & was pur- 
chased for consumption in or by a steam 
roller belonging to the purchasers : — Held : 
(1) as sect. 16 (1) of 1926 Act provided that 
that Act was to be construed as one with 
the Weights & Measures Acts, 1878-1926 
(which included the Weights &; Measures 
Act, 1889 (c. 21) ), & as there was no mani- 
fest discrepancy between the provisions of 
sect. 12 (6) of 1926 Act, & sect. 21 (2) of 
1889 Act, the conviction was bad for failure 
to fulfil one of the conditions precedent to a 
prosecution laid down by sect. 12 (6) ; (2) as 
the coal was sold for consumption by the 
purchaser, applt. was a retailer ’* within 
sect. 12 (6) of 1926 Act, his position in that 
respect not being affected by the fact that 
the coal was delivered under an antecedent 
contract.— Phillips v. Parnaby, [1934] 2 

K. B. 299 ; 103 L. J. K. B. 675 ; 151 L. T. 
400 ; 98 J. P. 383 ; 50 T. L. R. 446 ; 32 

L. G. R. 270 ; 30 Cox, 0. C. 146, D. C. 

110b. Meaning of ‘‘ retailer.'']— Phillips v. 

Parnaby, No. 110a, ante. 

119a. Food— Sale of Food (Weights & Measures) 
Act, 1926 (c. 63)— Validity of Regulations.]— 


Part VIII.— Miscellaneous 

ISea. .}—Ee Ecclesiastical Comrs. for 

England’s Conveyance, No. 158a, post. 

158. Add. Annotaiiona : — Consd. New Plymouth 
Borough Council v. Taranaki Electric Power 
Board, [1933] A. C. 680 ; Be JBcclesiasttcal 
Comrs. for England’s Conveyance, [193oJ 
Ch. 430. 

168a. — When used in conjunction with the 

word “ land,” the word “ adjoining ” in its 
primary sense means that which lies near so 


By Sale of Food (Weights & Measures) Act. 
1926 (c. 63), s. 3, a person in offering for sale 
an article of food is forbidden to make 
any misrepresentation as to its weight. 
Sect. 4 (1) provides that in the case of certain 
specified articles [which includes l<^.ntils] the 
weight of the wrapper may be included in the 
weight x)ijrpori.ed to be sold if its weight is 
not proportionally heavier than specified. 
By sect. 4 (2) (6), the wrapper, where the 
aiticle is prepacked the weight of the 
wrapper is j)ermitted to be included in the 
weight sold, must bear a true statement of 
the minimum weight ” of the article with 
its wrapper. By Reg. 2. cl. 8, of the Sale 
of Pood (Weights & Measures : Prepacked 
Articles) Kegs., 1927, in this latter case the 
wrapper must bear the words jp*oss ” or 
“ gross weight ” in addition to the indication 
of weight. Besps. offered for sale three 
packets of lentils bearing on the wrappers 
the words “ I lb. net.” the packets in fact 
containing less than one pound of lentils 
alone: — Held: (1) “minimum weight” in 
sect. 4 (2) (5) meant minimum gross 

weight, &; consequently resps. had made a 
misrepresontatiou as to the weights of the 
packets under sect. 3 of the Act, & had also 

‘ infringed the provisions of Reg. 2, cl. 8, of 
the regulations in omitting to add the words 
“ g.oss ” or “ gross weiglit ” ; (2) Reg. 2, 
cl. 8, was not ultra vires. — IIuogett v. Help 
Yourself Stores, Ltd., [1934] 2 K. B. 
230 ; 103 L. J. K. B. 304 ; 150 L. T. 416 ; 
98 .T. P. 76 ; 32 L. G. R. 33 ; 30 Cox, C. 0. 
74, D. C. 

119b. Prepacked articles — Meaning of 

“ minimum weight.*']— Huggeti^ v. Help 
Yourself 8torp:s. JjTD., No. 119a, ante. 


Terms of Measurement. 

as to touch in some part the land which it is 
said to adjoin. Of necessity it connotes 
contiquity. . . . The word “ adjacent ” when 
used in contradistinction to the word ” ad- 
joining ” menus, I think, that which lie.s 
near but is not in actual contact with land. 
The degiTo of proximity must depend on the 
circumstances of each case (Luxmoore, J .). 

Tie Ecclesiastical Comes, fob England’s 
Conveyance, [1936] Ch. 430 ; 106 L. J. Ch. 
168 ; 156 L. T. 281. 
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WILLS. 


Part 1. — Nature of a Will. 


19. Add, Annotaiion : — ^Reld. Re Bund, Cruik- 
shank t;. Willis, [1029] 2 Oh. 455. 

80. Add, Annotaiion : — ^Reld. Ariff v. Bad 
Jadunath Majumdar Bahadur (1931), 47 
T. L. R. 238. 

93. Add, Annotaiion : — ^Dbtd. & Dlstd. Re Bud- 


dell, Roundway v. Roundway, [1932] 1 Oh. 
585. 

98. Add. Annotaiion: — FoUd. Re Hack (A.) 
(1930), 169 L. T. Jo. 284. 

08a. .] — Hack (A.) (1030), 

169 L. T. Jo. 285. 


PART I. SECT. 1. SUB-SECT. 1. 

1 f. ** Beiease,**) — Re Donnkix. 
Cl930j 4 D. L. K. 1037.— CAN. 


PART L SECT. 2, SUB-SECT. 1. 

32 i. WiU distinguished from aetUe- 
wewf.]-— If a jdociiment is ** consTini- 
mate ** to <Teato a trust in prmsenii 
although one to he performed after 
the death of the donor, it is not 
dependent upon his death for its 
vifronr & cffoct. &, therefore, is not 
testamentary. — C^oulkt v. Isle of 
Man Bank, Ltd., [1937] 2 W. W. R. 
209.— CAN. 


d i. JOocument in form of ioill passing 
no property ,] — A woman procured a 
printed form ot will & partly filled it in, 
BO that it purported to ** give devise 
& bequeath '* to her husband, but did 
not contain any statement of the pro- 
perty to be disjiosed of or any appoint- 
ment of an executor. The document 
was duly executed as required by law in 
the case of a will ; — Held : as the 
dooument contained no disposition of 
property. It could not be regarded as a 
wUl & should not be admlt^d to pro- 
bate. — Be Faibohild, [1931] V. L. R, 
289,— AUS. 


sb. Deedr--Oper<dive on deaf A.] — ^An 
instrument, even though In the form 
of a deed, which is not to become 
operative until the maker's death is 
testamentary in its character & its 
operation depends upon its execution 
complying with Manitoba Wills Act, 
R. S. M., 1913 . — Re Pfrimiukr Es- 
tate, [1936] 1 W. W. R. 609 
Man. L. R. 96.— CAN. 
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PART I. SECT. 2. SUB-SECT. 2.— 
A. (a). 

36 I. Tests for ascertainment ,] — 
Where a will is made subject to a 
clearly expressed condition that it is 
to be subject to the happening of a 
specified eontlngenoy, e,g„ the testator's 
death before a certain time or during 
a certain surgical operation, the wiu 
does not take effect unless the con- 
dition is fulfilled ; but, if the will is 
so expressed as to show that the oon- 
tlngency is only the motive for making 
the will, the will is not conditional but 
takes effect whether the event happens 
or not . — Be Swoane Estate [Alta.!. 
[1929] 3 U. U R. 564 ; 2 W. W. R, 
245.— CAN. 

/ 

PART I. SECT. 3, SUB-SECT. 1. 


79 VL .] — FOLBBTTEIt V. YORK- 

smBB & Canadian Trust Co.. [1932] 
2 W. W. B. 882 ; 8 D. L. R. 190 ; 45 
B. O. R. 816.--0AN. 

79vil. .3 — ^Spedfio performance 

granted of an oral agreement to leave 
property by will in consideration of 
an executed agreement to take care of 
the promisor during illness.— B abneb 
V, CuNNiNaHAJU, [1933) 3 B. L. H. 
653; 6 M. P. R. 62l.-^AN. 


79 viii. Be 

[m^3 W. W. R. 351 : 


Smitb Estate* 
49B.O. E.79* 


79 ix. .] — S. ollered to leave pltf. 

his house property, furniture & one 
half of his money left after paying his 
debts, if pltf. should keep house for 
him Sc look after him until bis death, 
in a manner satisfacto^ to him. The 
letters containing the offer could not be 
produced. Pltf. accepted the offer & 
kept house for Sc attended to S. for 
14 months. Then, on Sept. 26, 1934, 
S. made a will making said provision 
for her. The will also provided that 
the dovlsos Sc bequests to her should be 
null & void it she “ shall leave me Sc 
cease to care for me." On Peb. 6, 
1935, pltf. Sc S. had a quarrel Sc she 
left his house. On that day he made 
a new wlU which made no mention of 
her. On the second day after she had 
left him 8. asked pltf. to return. 
She did so Sc continued her duties as 
housekeeper Sc nurse until S.'s death. 
No wages were ever paid pltf. The 
second will was admitted to probate. 
Deft, was the exor. named therein. 
Pltf. knew nothing of that will until 
S.'s death. Pltf. sued for specific 
performance of the contract. Adam- 
son, J.. dismissed the action, &; pltf. 
appealed : — Held : the appeea should 
be ’* ' — 


CAN. 


ri. 


kuowea. — jbkibse v. jjuoard 
2). [1936] 1 W. W. R. 193 i 1 
R. 723 ; 43 Man. L. R. 489.— 


79 X. .1—A verbal promlso to 

devise property which included real 
estate, in consideration ot servioes 
rcndei*ed, is 'within Stat. Frauds Sc 
whore not partly performed is ■unen- 
forceable again^ the promisor. — 
Stoatohuk V . m;ontreal Trust Co., 
[1936] 3 D. L. K. 310.— CAN. 


Bg* AppHcaiion of Statute of Frauds.] 
— ^Pltf, sued defts.,the personal repre- 
sentatives of C.tfor damages for breach 
of contract whereby C. had promised 
to make a will in pltf.*8 favour leaving 
her his fortune oonsisUng of 4 /7th 
interest under his deoeased father's 
will Sc his insurance policy. At the 
death of O., bis deceased father's 
estate consisted of certain mtges. of 
land, accrued interest. Sc two clocks 
of vacant land. C. had become en- 
titled to four l/7th shares in this estate 
aa next-of-kin of certain of his children. 
The alleged contract was oral. Sc at the 
tziai of the action pltf. was non-suited 
on the ground that the contract re- 
lated to land & there was no note or 
memorandum in writing of the contract 
as required by Statute of Frauds. 
Upon appeal ; — Held : since the pro- 
perty tnoluded land, the interest of G. 
under his father’s will derived through 
his children, was an interest in land. 
Sc pltf. was properly non-suited. 
Semble ; a mtge. of land is an intorest 
in land for the purposes both of sect. 4 
of the Statute of Frauds Sc ot sect. 64 (a) 
of Conveyancing Act, 1919-1980. — 
Horton v , Jones (1934), 84 8. R. 
N. S. W. 859 ; 51 N. 8. W. W. N. 126 ; 
affd„ 63 O. li. R. 475; 8 A. h. J. 
470; 41^AigUfl L. R. 177 : 86 8. R. 
N. S. W. 397 ; 62 N. 8. W. W. N, 138.— 
AUS. 

ak. JDsath of intended dome in life* 
Hme of testator.] — TSi. transferred to her 
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brother, W., her interest in a property 
in consideration of a written promise by 
W. to re-transfer the same to E. by 
leaving such interest to her in his will. 
E. died. Sc subsequently W. made a 
will, but omitted therein to perform 
his promise. In a suit praying in 
elloct for speoiflo performance of the 
contract as against the exors. of the 
will of W., an amended statement of 
claim alleged that from the date of 
making of the contract up to the date 
of his death W. was under a moral 
obligation to make a will in perform- 
ance cf his contract. Sc save as next 
hereinafter mentioned, W. recognised 
that ho was under such moral obliga- 
tion ; that shortly prior to the date of 
his will W. believed ho was not under 
any such moral obligation os aforesaid 
Sc while holding such belief & on 
account of the same made bis will ; 
but that subsequently thereto, W. 
again recognised his said moral 
obligation. Sc formed an intention to 
dlscbargo tho same, Sc continued to 
have such intention up to hts death, 
which, however, occurred before he 
could carry out such intention Sc dis- 
charge suoo obligation. On demurrer 
to the statement of claim : — Held : 
the ot. was not justified In extending 
to the case of a notional gift or will 
tho doctrine stated in Stevens v. King, 
[1904] 2 Oh. 30, at p. 33, as to the 
exception to the general rule that a 
by will lapses on the death of the 
donee in tho lifetime of testator. 
Further, the principles stated in Synge 
V. Synge* [1894] 1 Q. B. 466, atpp. 470, 
471, oould not be extended or applied 
BO as to entitle pltf. to a decree. As it 
was not contended that W. was bound 
by bis contract, or was under any 
moral obligation, to provide against 
lapse In his will, the ease was governed 
by the decision in In re Brookman^s 
Trust, L. R. 5 Oh. 182 ; Sc in the events 
which had happened the breach of 
contract was merely an inftada sine 
darmo. — ^MoDonald v. MoDonai-d 
(N o. 2) (1936). 36 S. R. N. S. W. 463 ; 
62 N. S. W. W. N. 146.— AUS. 

sm. Svhjed^matter must be certain, 1 
-Testator, an American citizen, was 
married in America in 1893, Sc* iu 
1896, while his wife was still living, he 
went through a form of marriage lu 
Bermuda with another woman, 
O. M. H., whom he brought to Now 
Zealand, whore he lived with her until 
1920, she bearing him eight children. 
He then obtained a decree of divorce 
against her. When he died, in 1920 
his lawful 'Wife was alive in Amerifja « 
O. M. H. was alive in New Zealand. 
In his will, testator used these words : 
*‘To 0. M. H. divorced I wish my 
trustees to make such provision for her 
maintenance as the exigencies of tuc 
funds will permit Sc requMng the bono- 
ficiaiges to contribute to her sup- 
port^’ On originating summons asK- 
ing what rights, if any, were conferred 
on O. M. H., Sc what duties, if 
were cast upon administrator & t uj 

beneficiaries, Sc what powers, if any. 
conferred, RPon the atoialstrator o) 
the win jr«W the heuuort xaxder 
the clause of the will as above quoted 




VoL XLIV.— Wills. Cases 105 —899s. 


106. Add. AnnotaUmi : — ^Refd. Ee Hanger, Free- 
ma>n v. Arscott, [1^30] 2 Ch/ 190. 

106. Add. Annotation ; — Apld. Be Hagger, Free- 
man V. Arsoott, [1930] 2 Ch. 190. 

lOSa. .] — husband & wife made 

a joint wiU, whei'eby they left certain pro- 
peity, which, each possessed at the time of 
the death of the spouse first dying, to the 
survivor for life with certain absolute re- 
mainders over, A they agreed that the will 
should not be revoked without their mutual 
consent. The wife died first, & as from her 
death the husband received the income from 


the whole estate until his death : — Held : 
from the death of the wife the property of 
which the husband was then possessed was 
subject to a trust under which the legatees 
in absolute remainder took vested interests 
subject to the life interest of the husband ; 
A the death of such a legatee after the death 
of the wife but before the death of the 
husband did not occasion a lapse . — Be 
Haqgeb, Freeman v. Arscott, [1930] 2 Oh. 
190 ; 99 L. J. Ch, 192 ; 143 L. T. 610. 

112. After this case add : — 

Exercise of power of appointment by joint 
will .] — See Powers, No. 269a. 


Part li. — Power of 

181. Add. Annotation: — Consd. Re Franklin A 
Swathling’s Arbn., [1929] 1 Ch. 238. 

132. Add. Annotation : — Refd. Parker v. Judkin, 
[1931] 1 Oh. 476. 

239. Add. Annotation : — Retd. Re Carrington, 
Ralphs V. Swithenbank, [1932] 1 Ch. 1. 

239a. Creation of estate taU — Death after com- 
mencement of Law of Property Act, 1925 
(c. 20) — Necessity for.] — Under Law of 

Property Act, 1926 (c. 20), s. 130, the power 
to create an entailed interest in personal 
estate can be exercised by will only in the 
case of a testator who dies after the com- 
mencement of the Act. Therefore, where 
testator, who died in 1912, by his will settled 
ceitain chattels including three family 
portraits to be held upon trusts which should 
as nearly as the rules of law A equity 
permitted correspond with the limitations 
of real estate in tail, A set out such limitations 
at length, but settled no real estate upon 
the same limitations : — Held : testator had 
attempted to create an entailed interest in 
the chattels but had not succeeded, A 
therefore the trustees of his will had no 
power to sell them under sect. 130 (5). But 
the ct., deeming it in the circumstances 
expedient, would make an order authorising 
the sale of the poitraits by the trustees under 
Trustee Act, 1926 (c, 19), s. 57. — Re Hope's 
Will Trust, Hope v. Thorp, [1929] 2 Ch. 
136 ; 98 L. J. Ch. 249 ; 141 L. T. 609. 

239b. Necessity for use of statutory form.] — 

A testator, whose will was executed before 
1926, devised his residuary estate after the 
death of his wife upon trust to pay the 
income to the beneficiaiy in possession of 
the P. Estate under the will of his uncle. 
The wife died in 1933. The residuary estate 
was entirely personalty. By the wUl of the 
uncle the P, Estate was devised to the 
of his son R. for life with remainder to his 


Disposition by Will. 

sons successively in tail with remainder to 
his son H. for life with remainder to his sons 
in tail with remainder over to testator’s 
right heirs. R. had no issue A was in posses- 
sion of the P. Estate as tenant for life. H. 
had one son, B., who was living A had an 
infant son. The question arose whether the 
law in force before 1926 applied, under which 
B. as the first tenant in tail would take the 
personalty absolutely subject to the prior 
life interests, or whether under Law of Pro- 
perty Act, 1926 (c. 20), s. 130 (3), an estate 
tail had been created in the personalty, so 
that the infant son of B. was entitled in tail 
untU his father executed a disentailing 
assurance : — Held : the sub-sect, does not 
operate unless there is in the wiU to be 
construed a direction tliat the personalty shall 
be held upon trusts described in the exact 
words of the sub-sect. ; such words not being 
used in this will, the sub -sect, did not apply ; 
A after the death of the wife the property 
was to be lield under the law in force before 
1926. — Re Jones, Public Trustee v. Jones, 
fl934] Ch. 315 ; 103 L. J. Ch. 102 : 160 
L. r. 400 ; 78 Sol. Jo. 82. 

265. Add. Annotations : — Distd. Re Sullivan, 

Dunkley v. Sullivan (1929), 46 T. L. R. 690. 
Consd. Re McKee, Public Trustee v. McKee, 
[1931] 2 Ch. 146. 

299a. Disclaimer by donee — Intestacy — Applica- 
tion of Administration of Estates Act, 1925 
(c, 23), ss, 33 (6), 4*6, 49.] — Testator who 
owned certain musical copyrights, A who 
died in 1928, by his will gave the residue 
of his estate, including the copyright 
royalties, on trust for his wife for life A 
afterwards for his children, A directed that 
the royalties should be treated as capital. 
Testator left a widow but no children : — 
Held: as there was a partial intestacy, 
namely, as to the capital of the residue, the 


wus void lor imcsertatniy & couforred 
ao rights on O. M. H., & no liability on 
the administrator or the beneliciarios. 
AlUtr : if the olanse had merely 
provided for the maintenance of 
O. M. S. B. H.. Punnio Trus'pek 

B. F, H., [1936] N. Zi. L. R. TJO ; 

L. R. 662 ; 12 N. Z. h. J. 250, 

N.Z. 

PART h SECT. 4. SUB-SECT. 1. 

-S. AF.- read 


PART I. SECT. 4, SUB-SECT. 2. 

loe viU, d—The fact 

that a husband & wife have simultane- 
ously made mutual wills, gi'V’lng e^h 
to the other a life interest with similar 
provisions in remainder, is not m 
itself evidence of an aerooment not to 
revoke the wills ; in the absence of 
a definite agreement to that 
there is no implied trust precluding the 
wife from making a fresh will 
Inconsistent with ner former will, 

11 


even though her husband has died & 
she has taken the benefits conferred 
by his will. — Gkat v. Perpetual 
Trustee Co., Ltjd„ {1928] A, C. 391 ; 
40 C. L. K. 668; [1928] Argus L. R, 
238.— AUS. 

PART 11. SECT. 3, SUB-SECT. 2,— 
C. (a). 

265 i. NeeeatUy for converaion into 
permanent weowriiieeA — Re BiNaHAM, 
[1931] 1 B. L. R. 248 ; 66 O. L. R 
121.— CAN. 
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direction would not apply if the widow dis- 
claimed her life interest* under the will» & 
the result of the disclaimer would be that 
the widow would take a life interest in the 
residue, including the royalties. — Be Sul- 
livan, Dunkley v. Sullivan, [1930] 1 Ch. 
84; 99 L. J. Ch. 42; 142 L. T. 187; 46 
T. L. B. 690. 

Annotation: — Consd. Re Thornber, Crabtree t). Thornber, 

[19361 2 All E, R. 1694. 

209b. Death of remaindermen in lifetime of 
widow.] — ^By his will tes^tor who died in 
1928, after making certain bequests, devised 
& bequeathed all his real personal estate 
not otherwise disposed of to his trustee upon 
trust for sale & conversion, & after paying 
his funeral & testamentary expenses, debts 
&; legacies; to invest the net residue, & to 
stand possessed of the net residue & the 
investments thereof upon trust to pay the 
income to his wife for life, & after her death 
to divide the same between his surviving 
brothers & sisters. The last of the brothers 
& sisters died in 1930. The widow was still 
living. On the construction of the will 
surviving brothers & sisters was held to mean 
brothers & sisters surviving the widow. Sc 
there was therefore an intestacy as to the 
reversionary interest in the testator’s resi- 
duary estate expectant on the widow’s 
death : — Held : the reversionary interest ought 
not to be forthwith sold. — Be McKee, Public 
Trustee v. McKee, [1931] 2 Oh. 145 ; 100 
L. J. Ch. 325 ; 146 L. T. 605; 47 T. L. R. 
424 ; 75 Sol. Jo. 442, C. A. 

Annotation : — Consd. Re Thornber, Orabtreo v. Thorn bor, 

[1936J 2 All E. H. 1694. 

290c. Provision for accumulation for children — 
Death without issue.] — A testator, after- 
bequeathing an annuity to his mother, 
dii*ected his tmsiaes out of the annual 
income of his residuary estate to pay an 
annuity to his wife, Sc Ik? further directed that 
the surplus income of his residuary trust fund 
should be accunmlated during the life of his 
wife or for twenty-one years from his death 
(whichever period w^as the shorter) ; Sc he 
dii’ected that at the expiration of the period 
of accumulation his residuary trust fund 
should be held upon trust, as to both cax»ital 


& income &; the accumxdations of such income, 
for his children. Testator died without issue, 
& his widow claimed that she was entitled 
to call on the trustees to stop the accumula- 
tion of any surplus income of the residuary 
estate & deal wdth any such surplus income as 
upon an intestacy. Testator’s mother 
claimed that the accumulations ought to be 
continued : — Held : testa?tor having died 
without issue there was no effective disposal 
by his will within sect. 49 of Administration 
Estates Act, 1926 (c. 23), of the residuary 
estate, Sc the diiection to accumulate the 
income was not a direction to which the 
property not effectively disposed of by the will 
was subject. Therefore, subject to making 
provision in due coui*se of administration for 
the annuity given to testator’s mother, the 
trustees ought not to accumulate tlie surplus 
income, but that it ought to be dealt witli as 
income from the residuary estate undis- 
posed of by testator. — Be 1’hornbkr, CJrab- 
TiiEK i ). Thornber, [1937] Oh. 29; | !936] 

2 All E. B. 1594 ; 196 L. J. Ch. 7 ; 155 E. T. 
223 ; 80 Sol. Jo. 089, C. A. 

411. Add. Annotation : — FoUd. Be Wavertree, 
Rutherford v. Walker, [1933] Ch. 887. 

412. Add,. Annotaiion : — FoUd. Be Wavertree, 
Rutherford v. Walker, [1933] Ch. 837. 

412a. .] — Testator bequeathed to his 

adopted daughter B. “ such of the fiirniture 
& household effects which at the date of 
my death shall be in or about either of my 
residences H. or 8. as she may select for 
the purpose of furnishing a residence for my 
said adopted daughter”: — Held: (1) the 
legatee was entitled to select from both of 
the houses ; (2) ” household effects ” in- 

cluded motor cars, consumable stores, garden 
implements Sc tools Sc movable plants ; 
(3) there was no quantitative limit to tJie 
power of selection, but the legatee was entitled 
to the whole of the furniture & household 
effects in the two houses. — Be Wavertree 
OP Delamebe (Baron), Rutherford v. 
Hall- Walker, [1933] Ch. 837 ; 102 L. J. 
Ch. 367 ; 149 L. T. 418 ; 49 T. L. R. 515 ; 77 
Sol. Jo. 468. 


Part IV. — Capacity to 

454. Add. Annotation : — Consd. Be Beiliss, Poison 
V. Parrott (1929), 141 L. T. 245. 

479a. .] — Testator directed that the 

income of his residuary estate should be paid 
to his son for life, Sc ^ter his death be held 
in trust for the son’s ” children or reputed 
children,” as the son should by will or codicil 
appoint. The son had l^o legitimate 
children, one predeceasing him Sc the other 
being expressly excluded by testator’s will 
from benefiting under the power of appoint- 
ment, Sc three illemtimate children, to the 
second Sc third of whom, under the power, he 
appointed the income of testator’s residuary 
estate in equal shares by his will, in which 


Benefit under Will. 

he described them by name Sc as his ” children 
or reputed children.” For many years pay- 
ments of the income were made for the benofii 
of the children. On a summons to deter- 
mine (inter alia) whether the trusts in favour 
of ” children or reputed children ” were void 
as contrary to public policy as regards 
reputed children of the son (a) living at or 
(b) bom after the date of the will : — Held : 
the power of appointment was valid, Sc the 
son’s appointment of the income to his 
“ children or reputed ehOdren ” named in his 
will was a proper exercise of the power. — Be 
Hyde, Smith v* Jack, (19321 1 Oh. 95 ; 101 
L. J. Oh. 96 ; 146 L. T. 265 ; 76 Sol. Jo. 781. 


PART HI. SECT. 1. 
p. Add. Citation .^varied (1925), 67 
O. L. R. 673. 


PART IV. SECT. 2, SUB-SECT. 2.— B. 

462 m. .)—Where a 

legatee who prepares a will obtains 

12 
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487. Add. Annotation ; — Consd. Be Hyde, Smith v. 
Jack, [1932] 1 Ch. 96. 

489. Add. Annotation : — Refd. Be Hyde, Smith v. 
Jack, [1932] 1 Oh. 96. 

491. Add. Annotation : — ^Reld. Be Hyde. Smith v. 
Jack, [1932] 1 Oh. 95. 

504. Add. Annotatiom : — Consd. Be Pitta, Cox v. 
Kilsby, 0931] 1 Ch. 646. Apld. Re Sigs- 
worth, Bedford v. Bedford, [1936] Ch. 89. 
Refd. Re Collier, 0930j 2 Oh. 37 ; Cousins v. 
Sun Life Assurance Society, [193,3] Oh. 126 ; 
Berosford v. Boyal Insurance (>)., Ltd., [1937 ) 

2 K. B. 197 ; He Clay’s Policy of Assui’ance, i 
Clay V. Eamshaw, [1937] 2 All K. R. 548. j 

606. Add. Annotations : — Consd. Re Pitts, Cox v. j 


KUsby, [1931] 1 Ch. 546 ; Be Sigsworth, Bed- 
ford V. Bedford, [1935] Ch. 89. 

506a. .] — ^A coroner’s jury found a 

verdict against X. of TriJful murder of his 
mother & of felo de se, X. was named as the 
sole beneficiary under his mother’s will. 
On a summons taken out to determine the 
devolution of the mother’s estate : — Held : 
tlie rule of public policy wliich prevented X. 
(or his estate) from benefiting under the 
mother’s will also debarred his personal 
representative from participating as such in 
the intestacy from the death of the mother 
catased by the son’s act . — Be Sigsworth. 
Bedford v. Bedford, [1935 1 Ch. 89 ; 104 
L. J. Oil. 46; 152 L. T. .329 ; 51 T. L. R. 9 ; 
78 Sol. Jo. 735. 


Part V. — Formalities 

597. Add. Annotations : — Refd. Smith v. Thompson 
(1931 ), 140 L. T. 14 ; In the Eaifxte of Mus- 
grave. Tidy v. Musgrave, [1934] Oh. 402, n. ; 
Be Hawksley’s Settlement, Black v. Tidy 
(1934), 151 L. T. 299. 

597a. Execution prevented by death.] — 

Instructions for a will containing the fixed, 

& final, intentions of the deceased are valid, 
if the formal execution is prevented by death ; 
&, if there is no evidence of insanity, at the 
time of giving the instructions, the com- 
mission of suicide, three days afterwards 
,will not invalidate the paper by raising an 
inference of previous derangement.— Suii- 
ROW3 V. Burrows (1827), 1 Hagg. Ecc. 109 ; 
162 E. R. 624. 

AnnoiaHon: — ^Refd. Godman v. Godman, [1920] P. 261. 

633. Add. Annotations : — ^Refd. In the Estate of 
Musgrave, Tidy v. Musgrave, [1934] Ch. 

402, n. ; Be Hawksley’s Settlement, Black v. 
Tidy (1934), 151 L. T. 299. 

635. Add. Annotations : — ^Refd. In the Estate of 
Musgrave, Tidy v. Musgrave, [1934] Ch. 

402, n. ; Be Hawksley’s Settlement, Black v. 
Tidy (1934), 151 L. T. 299. 

651. Add. Annotation : — Consd. Palin v. Pontingf 
[1930] P. 185. 

663. Add. Annotations : — Refd. In the Estate of 
Musgrave, Tidy v. Musgrave, [1934] Ch, 

402, n. ; Be Uawksley’s Settlement, Black v. 
Tidy (1934), 161 L. T. 299. 

673. Add. Annotation : — Consd. Palin v. Ponting, 
[1930] P. 186. 

712a. Reference to deed — Deed Inoperative.] — 

On Apr. 15, 1935, a testator executed a 
document in the form of a deed expressed to 
be made between testator, his brother, his 
sist^jr & 7 named persons as trustees, which 
stated that each of the flrs<» three parties 
thereto covenanted v^ith the others that 


of Will or Codicil. 

he or she would execute a wull whereby all 
his or her residuary estate should be given to 
the trustees upon the trusts therein 
numtioned, being (jharitable trusts for the 
establishment & endovTnent of a hospital. 
The instrument was als(^ executed by 
(esiaior’s brother, but not by his sister or the 
trustees. Ou Apr. 25, 1935, testator by a 
codicil to his will revoked the gift of his 
residuary estate contained in his will & 
directed Ids exoi*s, “ to stand possessed thereof 
upon trust to pay & transfer the same to the? 
poTiions (naming them) named in a deed 
dated Apr. 15, 1935. to be the trustees of 
such deed or the sui’vivors of them or other 
the persons wdio arc for the time being the 
trustees of such deed (hereinafter referred 
to as the ‘ charity trustees ’) to be held by 
the charity trustees upon the trusts in the 
said deed declared.” The tc?stalor died <te 
the question aroscj wlu'ther his exors. ought 
to hand over his residuary estaU^ to the 
persons named as trustees in the instrument 
of Apr. 15, 1935, to be held by them upon the 
trusts therein expr(‘saed : — Held : testator by 
his codicil intended to give his residuary 
estate to the trustees of an operative deed to 
be held by them iipfin the trusts of that deed, 
as tlie instrument refoiTed to never became 
fui operative deed, the exors. ought not to 
hand over the testator’s residuary estate to 
the persons named as trustees in that instru- 
ment. — Rc Hurdle, Rlakeney v. Hurdle, 
[1936] 3 All E. R. 810. 

717 a. Codicil commencing this is the last 

wUl & testament/'] — A testamentary paper 
headed ” Codicil to be attached to my wiU,” 
Sd proceeding ” This is the last will & testa- 
ment of A. B.” did not expressly or by 
implication revoke; an earlier wiU, although 
it effected a substantial difference in the 
destination of a large portion of the property 


PART IV. SECT. 2, SUB-SECT. 9, 

_608 il. Suicide poet.}— 

Husband &; wife entered into a *^suiolde 
paot^** Be In pursuanoe thereof the wife 
tonk arsenioad poison & four hours 
later the husband drank the poison. 
The wife died but the husband sur- 
vived Held .• the husband was not 


entitled to any share In his deceased 
wile’s estate either under her will or 
as on an intestacy. — Wbitelaw v, 
Wilson, [1984] O. It. 415 : 3 D. L. K. 
554 ; 62 O, C. C. 172.---OAN. 


PART V. SECT. 1, SUB-SECT. 4.-~P. 
697 


(Ont.), [1929] 1 D. L. It. 542.— CAN. 

PART V. SECT. 1, SUB-SECT. 6.— 
B. (a). 

629 i. Wheiher document incorporated 
in wUl — NcceesUy for rcferencej — Be 
PooLK, Stewart n. Poole (P. £, I.)^ 
[1929] 1 D. L. R. 418.— can. 
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passing. The same paper bore, in addition 
to the Bignatnre of the testator, the signatures 
of four persons, two of whom were bene- 
ficiaries \mder it ; all four signatures had 
been placed on the paper at the time of 
attestation, there was evidence that the 
two beneficiaries signed otherwise than as 
attesting : — HM : (1) the words “ last will 
Sc testament” did not preclude the ad- 
mission to probate of both papers ; (2) pro- 
bate of the codicil might go wiihout including 
the names of the two beneficiaries as attesting 
witnesses. — Kitcat v. Kino, [1930] P. 206 ; 
90 L. J. P. 126 ; 143 L. T. 408 ; 46 T. L. R. 
617 ; 74 Sol. Jo. 488. 

727* Add, Annotations : — Consd. Jones o. Treasury 
Solicitor (1932), 48 T. L. B. 616. Refd. In 
the Estate of Musgrave, Tidy v, Musgrave, 
[1934] Ch. 402, n. ; Re Hawksley’s Settle- 
ment, Black V, Tidy (1934), 161 L. T. 299. 

720« Add. Annotation: — ^Apld* Kitcat v. King, 
[1930] P. 266. 

769a. Thumb-mark.] — ^Being imableto sign his will 
an illiterate testator pressed his thumb, which 
had been smeared with ink, at the foot of his 
will, Sc this form of signature was duly 
attested by two witnesses : — Held : the will 
was duly executed, though the method of 
making testator’s mark did not commend 
itself to the ct. — In the Estate of Finn (1935), 
103 L. J. P. 36 ; 164 L. T. 242 ; 52 T. L. R, 
153 ; 80 Sol. Jo. 66. 

801. Add. Annotation : — Consd. In the Estate of 
Roberts (W. E.), [1934] P. 102. 

801a. .] — ^Testator filled the whole of a sheet 

of paper with the dispositions of a holograph 
wiU leaving no space at the foot of the sheet 
for his own signature or those of attesting 
witnesses. These were placed on the left- 
hand margin of the paper at right angles to 


the dispositions of the will, the names, 
descriptions Sc addresses of the witnesses 
occupying the lower Sc the signature of 
testator me upper margin : — Heta ? the will 
was duly execute. — Inths Estate of Robehts, 
[1934] P. 102 ; 103 L. J. P. 61 ; 161 L. T. 
79 ; 50 T. L. B. 321 ; 78 Sol. Jo. 819. 

802a. Signature at top of sheet.] — lady got 
some one to write on a single sheet of paper 
her wishes for the disposal of her property 
after her death. There was no room at the 
end of the writing for her signature, so she 
signed at the top of the sheet, & her signature 
there was diily witnessed : — Held : the 

document was not a valid will as it was 
directly within the prohibition in Wills 
Amendment Act, 1862 (c. 24), that no 
signature should be operative to give effect 
to any disposition or direction which was 
underneath or which followed it. — Be Stal- 
MAN, Stalman V. JONBS (1931), 146 L. T. 
339, 0. A. 

AnnotatUms : — Consd. In tJui Goods of Smith (M. M.I. fl93l] 
P. 225 ; Inthe Estate of (W. E.). [1934] P. 102. 

820. Add. Annotation: — ^Folld. In the Estate of 
Roberts (W. E.), [1934] P. 102. 

830. Add. Annotations : — ^Dlstd. Be Stalman, Stal- 
man V. Jones (1931), 145 L. T. 339. Apld. 
In the Goods of Smith (M. M.), [1931] P. 
225. Consd. In the Estate of Long, [1936] J 
All E. R. 436. 

881. Add, Annotations : — Consd. In the Goods of 
Smith (1931), 47 T. L. R. 618 ; In the Estate 
of Long, [1936] 1 All E. R. 435. 

881a. .] — Holograph testamentary 

dispositions so written as to stand after the 
executive clause, which was in a printed 
form : — Held : to be part of the will Sc 
entitled to probate, being written before 
execution, Sc the page executed not con- 
taining any disposition. — In the Goods of 


PART V. SECT. 2. 

so. WiU typed by testaior — <£• signed.] 
— typewltten testamentary docu- 
ment was found in the repositories of a 
deceased bank agent, to which was 
appended his signature in writing. An 
addition, also typewritten, had been 
Tuade to the original document, alter- 
ing one of its provisions. Sc his written 
signature was also appended to it. 
The original document & the addition 
each contained a statement, also type- 
written that they were ** accepted as 
holograph.** In a special case brought 
to determine the validity of the docu- 
ment as e testamentary writing, the 
parties were agreed In stating that both 
of the signatures were those of de- 
oeased. Sc further that, owing to a 
physical disability, he bad for some 
time prior to his death invariably used 
a typewriter for his oommunicatlona 
in Tmting, Sc that the whole of the docu- 
ment In question had been typewritten 
by him : — Held : as the document was 
a document admittedly tyi)ewrltten 
in its entirety by testator, who bad 
appended his written signature to it, 
it could competently be treated as 
holograph of testator, Sc, accordingly, 
it tell to receive effect as a valid testa- 
mentary writing. — H*Bs:atb*s Trus- 
tees V . M*Bbath, ri»»5] S. O. 471.— 
SCOT. 

PART V. SECT. 3, SUB*8£CT. 1. 

a L ,] — Testator In his trust- 

disposition Sc settlement directed his 
trustees ** to pay, implement Sc fulfil 
any legacies or bequests which I may 
leave or bequeath by any wilting under 
my band, however informally the same 


may be exnrossed or executed. * * Some 
time prior to his death he delivered to 
his law agents, who had custody of his 
trust-disposition & settlement, a sealed 
envelope bearing the foUowmg holo- 
graph endoisation : ** To bo placed 
with my Last WiU Sc Testament — 
T. R.** After his death the envelope 
was found to contain three documents 
of a testamentary character, aU holo- 
graph of Ihe testator. Only one was 
signed. One of the unsigned doou- 
meats began In these terms : ** I T. R. 
desire to make the foUowii^ alterations 
Sc additions to my last Wul Sc Testa- 
ment namely.” Certain direotionB 
foUowed, Sc the document concluded 
with these words : ” Written by my 
own hand at L. A. the 17th day of 
October 1921 ” : — Held : the trustees 
were bound to give edlect to the 
dirootioxis contained in the unsigned 
document, on the ground that the 
facts connected with the document, 
taken In oonlunctioa with the direo- 
ttons in the trust-disposition Sc settle- 
ment, showed that testator intended 
It to be read along with bis formal 
settlement, of which he had efteotuaUy 
made it a najrt. — RoNAhns* Trustees 
e. LYLE, [1929] a C. iCt. of Seas.) 104. 
— SCOT. 


sp. WiU typewritten signed by tes- 
tator .) — ^A vuu whoUy type^tten by 
testator Sc signed by him is a good 
hologmh will und^ sect. 10 of Mani- 
toba wm Act. R. 8. M., 1913.— iee 
Nesbitt BJstatb, (1988] 3 W. W. R. 
171.— CAN. 


PART y. SECT. 8, SOB-SECT. 4. 
780 L Biifnature in name of person 
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rcQtiested to sign — Notary .] — A testa- 
mentary document In Scotland speciflo- 
aUy dealt with real estate tu Ontario. 
Tbe dooument was executed before C., 
a nateury public. Sc was signed, in the 
presence of two wltnespos/by C. Sc not 
In the name of testator, C. signing his 
own name Sc the witnesses signing a 
statement that they had heard 
authority given to C. & heard the 
dooument read over to B., who declared 
he could not write: — Held: a good 
oompliance with Wills Act, R. S. O., 
1927, 8. 11 . — He Deeley Sc Green, 
[1980] 1 D. L. R. 603 ; 64 O. L. E. 
535.— CAN. 


PART V. SECT. 8, SUB-SECT. 6.— B. 

p I. .1— Jn the WiU of Moroney 

(1928), 28 8. R. N. S. W. 553 ; 45 
N. S. W. W. N. 147.— AUS. 


PART V. SECT. 8, SUB-SECT. 6.— C. 

si. Exeetdinn invalid .} — The whole of 
a will, except te8tator*s signature, was 
written on one side of a single sheet 
of paper. The signature appeared in 
the middle of the back of the sheet 
Held : the wlU was invalid as It was not 
signed at the foot or end thereof, 
nor waa the signature so placed that 
it waa apparent on the face of the will 
that testator Intended to ^ve effect by 
such his si^ature to the writing 
signed ^ his wiU.— Re Hoboan, fl9»l 1 
^L. R: 191 ; ArgUB L. R. 150.— AUS. 

PART V. SECT. 8, SUB-SECT. 6.— D. 
144 : L A M.— AUS. 
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SMira, 119311 P. 226; 100 L. J. P, 116; 146 
L. T. 46 ; 47 T. L. B. 618 ; 76 SoL JTo, 725. 
tiiiwi;— Oonid. In me Estate oftoa«» 11936] 1 AU E. K. 

435. 

Add* Anmiaiicna: — Consd. In the Goods of 
Smith (1931), 47 T. L. R. 618; Be Stalman, 
Stalman V. Jones (1931 )» 145 L. T. 339 ; In 
the Estate of Long, [1930] 1 All E. R. 436. 

8d8« Add. Annotation ; — ^Consd. Palin v, Ponting, 
[1930] P. 186. 

839. Add. Annotation: — Gonsd. Palin v. ^Ponting, 
[1930] P. 185. 

839a. **8ee other side tor completion/’] — 

On the margin of the first page of a will on 
a printed form, duly executed & attested at 
the foot of the page, occurred the words, 
“ See other side for completion.** On the 
second page under the words, Continua- 
tion from the other side,** there were dis- 
positions of property & a residuary gift 
without any further execution or attestation : 
— Held : the words, “ See other aide for com- 
pletion,** had the effect of joining in or inter- 
lining the writing on the second page, & 
that the executed writing should be included 
in the probate. — Paun v. Ponting, [1930] 
P. 185 ; 99 L. J. P. 121 ; 46 T. L. R. 310 ; 74 
Sol. Jo. 234 ; svb nom. Paling v. Ponting, 
143 L. T. 23. 

839b. Evidence that signature written last — 

Holograph will.] — A hologi'aph will con- 
tained on one page a list of bequests ; on 
another page appeared the heading of a will 
together with the appointment of an exor. 
Below this was an attestation clause with the 
signatures of testatrix & attesting witnesses. 
Tliere was evidence that the whole will was 
wi’itten before the execution, but there was 
nothing on the face of the page containing 
bequests to show that the words of the final 
bequest were the concluding words of the will. 
On the question whether the whole of the will 
or only the page containing the appointment of 
the exor. received the protection of Wills Act 
Amendment Act, 1852 (c. 24), s. 1, & whether 
the bequests were disentitled to probate by 
reason of their being underneath or follow- 
ing ** the signature, witliin the meaning of the 
exception in the closing words of the sect. : — 
Held: distinguishing cases previously decided 
on those words, which were cases of the use of 
will forms, if the ct. is satisfied that the whole 
will was written before execution & that the 
dispositive part of it may fairly be read as 
leading up to the execution & in no sense 
as a mere annexe or schedule to the will, it 
would be ti'ansgressing the spiiit of the statute 


to insist as a criterion of valid execution upon 
proof that the several parts of the will were 
actually written in any particular sequence^ — 
In the Eddie of Long, [1936] P. 166 ; [1936] 
1 All E. R. 435 ; 106 L. J. P. 44 ; 154 L. T. 
469 ; 62 T. L. R. 323 ; 80 Sol. Jo. 248. 

850. Add. Annotation : — ^Refd. In the Estate of 
Benjamin (1934), 160 L. T. 417. 

864. Add. Annotation : — Consd. Neal v. Denston 
' (1932), 48 T. L. R. 637. 

888. Add. Annotation : — Consd. Neal v. Denston 
(1932), 48 T. L. R. 637. 

913. Add. Annotation : — Expld. 6c Dlstd. Neal v. 
Denston (1932), 48 T. L. R. 637. 

928. Add. Annotation : — ^Retd. In the Estate of 
Benjamin (1934), 150 L. T. 417. 

958. Add. Annotation : — ^Refd. In the Estate of 
Benjamin (1934), 150 L. T. 417. 

961. Add. Annotation : — Refd. In the Estate of 
, Benjamin (1934), 150 L. T. 417. 

961a. Knowledge of nature of document 

Immaterial.] — The signature of a testator to 
his will may be duly attested although an 
attesting witness does not know that the 
document in question is the testator’s will. 
The intention of the witness is immaterial 
so long as he signs the paper in compliance 
with the requirements of the Wills Act. — 
In the Estate of Bbnj AMIN (1934), 160 L. T. 417. 

967. Add. Annotation : — Refd. In the Estate of 
Benjamin (1934), 160 L. T. 417. 

1074. Add. Annotation : — Generally, Retd. Black- 
weU V. Blackwell, [1929] A. 0. 318. 


1075a. Gift to abbess of convent — Attestation 

by member of community.] — A testatrix, who 
was a nun in a convent, by her will gave all 
her property to the person who at the time 
of her death should be or should act as abbess 
of the convent. The will was attested by 
two nuns belc^nging to the convent, one of 
whom was subsequently elected abbess & 
held that office at the time of testatrix’s 
death: — Held: the will did not ^ create a 
beneficial legacy or gift to the abbess 
personally, but the gift was one in trust for, 
& as an addition to the funds of the com- 
munity, & was not invalidated, under Wills 
Act, 1837 (c. 26), s. 15, by the attestation 
of the will by the witness who afterwards 
became abbess. — Be Ray’s Will Trusts, Be 
Ray’s Estate, Puruo TRUSTias v. Barry, 
1193(51 Ch. 520 ; [1936] 2 All E. R. 93 ; 105 
ll. J. Ch. 257 ; 155 T.. T. 405 ; 52 T. L. R. 
M(5 ; SO Sol. Jo 406. 


PART V. SECT. 8, SUB-SECT. 6.— C. 

871 jH, .) — In an action to 

establish a testamentary document 
as the last will of H. deceased, the only 
question for decision was, whether the 
will had been pro]^rly executed. The 
evidence was oonmeting. but the trial 
Judge found that one of the persons 
att^ting the document signed before 
testetor signed, that the other attesting 
witness signed after testator, & the 
first witness did not resubsoribo tbe 
will:-- HcW.* the document was not 
executed In the manner prescribed by 
Wills Act, s. 12 (1), 5c could not be 
admitted to probate. The signature 
of t^tator must be written or acknow- 
ledged by him In the actu^ 
of both witnesses ^^oge^er bofow 
either of them attests & subscribes the 
will. — Cssatixs V * Hkumjaton, C 1028 ] 
4 D. U. E. 78fi ; 02 0. L. B. 575.— CAN. 


PART V. SECT. 4. SUB-SECT. 4.— B. 

<o). 

1006 1. Testator unaUe to turn in bed 
-^jUestation visible by tumina.V-^ 
Where although the witnesses to a will 
were in the same room 'vith testator 
at the time they attested it & so near 
him that he could have seen them sign 
If he hod been looldng at them, yet, 
if he had his face turned away from 
them & was unable to move without 
assistance so that It was out of ms 
power to see them even if ho so wished, 
the attestation Is 
WOZCIECUOWIECZ :^TATE, U»3l] 3 

W. W. R. 283 ; 4 D. L. R. 585 ; 26 AJta. 

l. r, 1.— can. 

part V. SECT. 4, SUB-SECT, 8.— A. 

testator devised Sc 
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bequeathed all his real & norsonal 
estate to his wife for life, Sc a:^r 
her de 4 xth to all his chUdren at her 
wisdom & discretion. By her will Wfl 
wife appointed the estate to all the 
children in equal shares, su^eot only 
that the eliare of a son F. should 
be retained by her trustees upon tnwt 
for hlia for life with remainder to hie 
Issue born before the lapse of twenty- 
one vears from his deatli as ho should 
appoint. & la default, etc. The 
husband of M., one of testator’s chlldwn 
to whom the appointment was made, 
attested the execution of the testator s 
will : M. waa^ not given any 

share or interest in testator a /state by 
his will, Sc therefore Wills Act, 1928, 
p. 13 did not Kocn. 

Kooii r. Koch, V. L. R, 26$ 

Argus L. R. 274. — AUS. 



Oases 1007—1887. English and Empieb Digest Supplement. 


1097. Add, Annotation : — ^Apld. Kitcat v, Kingt 
[1930] P, 266, 

1097a. .I^Kilcat V, King, No. 717a* 

ante, 

1117, Add, Annotation : — Consd. Palin v, Ponting, 
[1930] P. 185. 

1126. Add, Annotation Neal v, Benston 

(1632), 48 T. L. B. 637. 

1141. Add. Annotatiom .*-HQonsdi« In the Estate of 
Benjamin (1934). 150 L, T. 417. Reid. Neal 
V, Denston (1982), 48 T-X. B. 687. 

1155. Add, AnntdaHon .^^Befd. Neal v. Benston 
(1982), 48 T. Ii. R. 687. 

il5Ba. The ct. applied the presumption 


of law, omnia prmsumuntur rite esse acta, in 
favour of the validity of a will where the 
evidence of the attesting witnesses as to the 
circumstances of the execution was found to 
be Wholly unsatisfactory & not to be relied 
upon A the main fact alleged against undue 
execution, apart from decuarations made by 
the attesting witnesses, was that It would have 
been a physical impossibility for testator & 
^e attesting witnesses to have been present 
together in the confined space in which the 
execution of the will toot place*‘— 'N sial v, 
Bbnston (1932), 147 L. T. 4o0 ; 48 T, L, B, 
637 ; 76 Sol. Jo. 691. 

•Betd. In ihtf Msiate of Benjamin (1034), 1^0 


Annotatton, 
b. T. 417. 


Part VI.— Executors 

1278a. .] — ^By his Will dated 

Mar. 8, 1932, testator bequeathed to bis niece 
the sum of £1,150 Five per Cent. War Loan 
1929-1947 stock & gave his residuary 
estate to G. 0. At the date of his will 
testator held £1,150 War Loan of that 
denomination & in pursuance of a notice 
given to him by H.M.’s Govt, in accordance 
with a Prospectus dated Jan, 11, 1917, of 
their intention to redeem the Five per Cent. 
War Loan 1929-1947, & of the Finance 
(No. 2) Act, 1931 (c. 49), Part III., s. 11 (1) (6), 
elected to make a “ repayment application,*' 
^ in Bee. 1932, was repaid in cash in respect 
of his said holding. On Apr. 28, 1933, 
testator died, not then being the holder of 
any War Loan of the description of the War 
Loan so bequeathed: — Held: (1) upon the 


and Administrators. 

construction of the will the bequest was a 
general bequest of £1,150 Five per Cent. 
War Loan 1929-1947 ; (2) the Three & a 
Half per Cent. War Ijoan in which testator’s 
holding would have been continued ” if 
he Lad not elected to claim repayment of 
his holding of the Five per Cent. War Loan 
was, for the purpose of giving effect to the 
general legacy, the same War Loan as the 
Five per Cent. War Loan 1929-1947 ; (3) the 
legatee was entitled either to call upon the 
trustees of the will to purchase for her 
£1,150 Three & a Half per Cent. War Loan 
or to be paid such a sum as would purchase 
the same. — Re Gage, CaosaEK v. Gxjthejridge, 
[1934] Oh. 536 ; 103 L. J. Oh. 241 ; 151 
L. T. 240. 


Part IX.— Alterations and Erasures. 

1364. Add. Annotation : — Consd. Palin v. Ponting, i 1887. Add. Annotation : — Consd. Palin v. Ponting 
[1930] P. 185. I [1930] P. 185. 


PART V. SECT. 4, SUB-SECT. 

•a. Holograph wiU,} — Sect. 10 of 
Manitoba Wills Act, I1.3.M., 1913, 
proYldes as follows : ** A holograph 
will, wholly written & signed by 
testator himself, shall be subject to no 
particular form, nor shall it require an 
attesting witness or witnesses : — Held : 
the fact that a will whoUy written & 
edimed by testator himself is also 
^tnedsad does not prevent it being a 
valid will under said sect . — Re E4iMBS 
Estate, [19343 3 W. W. R. 364 ; 42 
Man. L. R. 474.— CAN. 

PART V. SEOl*. 6, SUB-SECT. 3. 

se. NecessUy for compliance with 
ittaliUoru requiremenia at time of exeou- 
<ion, 3— The validity of a testamentary 
document, in so tar as its execution is 
ooncemod, depends entirely on the 
question whether it complied with the 
statutory requirements m that behalf 
in force at the time of its execution. — 


Re MoGrBBON, Roval Trust Oo. v. 
Baxter, [19311 2 W. W. R. 86; 2 
D. L. R. 586 ; 25 Alta. L. R. 321.— 

CAN. 


PART VIL 


realty & personalty, & dies domloilod 
n said foreign country# tho British 
I#oluiahia will remains eJHeotlve os to 
;ho British Columbia 
:?OLVTLLE Estate, (1931 J 3 W. W. R. 
J6 ; [1932] 1 D. L. R. 47 ; 44 B. C. R. 

OAMT 


r i. Sect. 14a of Wills 

Act Amendment Act, 1924, fixes a 
time as to when the validity of a will 
of the class referred to therein is deter- 
mined, viz., when it was made. There- 
fore, if a British subject, when outside 
the province, makes a will which meets 
the requirements of said sect.. Its 
validity Is not destroyed by the fact 
that testator afterwords ceases to ho 
a Briti^ ‘subject. Where a person 
while domicil^ in British Columbia & 
owning realty therein makes a will 
valid as to realty in that province, & 
he acquires a foreign domioile &: makes 
a holograph will, invalid as to realty 
in British Columbia, revoking au 
previous wills & disposing of both 


ART IX. SECT, 1, SUB-SECT. 2.— A. 
187t i. Alterations Tnade after caseeii; 
l(m of After a testator had 

[fimed his will, & b^ore the ’sritnesses 
ad signed it he instructed ^ 

0 increase a legacy in the will. Iho 
oh. immediately dUheoted his clerk to 
oako the alteration, but in the mean* 
hue both witnesses had signed the 
dll. The alteration was theq ^ 
aitialled In the margin of the ^dll by 
estator & the witnesses tat 

.Iteration was not mode afto, but ^ 
he execution of tho will. — 

, Master op the StrpREMB^Opuiii, 
ie Khan‘8 Estate, [1933] N. h. i< 
11.— S. AF. 
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VoL XLIV.—Wilb. Cases 1518a— 1665. 


Part X. — Revocation, Revival and Republication 


1513a, — In the Estate of Bibkby 

(1929), 73 Sol Jo, 556. 

B, Will Made in Contemplation of Marriage. 

(Vol, XLIV., p. 319.) 

1522a* Disappeavanae ot wife— Bequest to woman 
with whom testator eohahiUng-^ubsequent 
marr^e to legatee,] --- Testator, being 
married to a woman who had left him some 
years before Sc had not been heard of, be- 
queathed the whole of his estate to a woman 
with whom he was living Sc whom he described 
as his wife. Shortly afterwards he married 
the woman in question, relying on the legal 
presumption of the death of his wife : — Held : 
the marriage was primd fade valid & the will 
was expressed to be made in contemplation 
of it. Sc was accordingly within the protection 
of Law of Property Act, 1926 (c. 20), s. 177, 
Sc not revoked by the marriage. — ^P ilot v. 
Gainfobt, [1931] P. 103 ; 100 L, J. P. 60 ; 
146 L. T. 22 ; 47 T. L. B. 376 ; 76 Sol. Jo. 
490. 

1522b. Reference to particular marriage — ^Neces- 
sity for.] — In order tliat a will may not be 
revoked by marriage, it must contain an 
express reference to that particular marriage. 

V. JoNKS, [1935] P. 43; 105 

L. J. P. 17 ; 164 L. T. 112 ; 62 T. L. B. 113 ; 
79 Sol. Jo. 880. 

1544. Add. Annotation : — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. B. 615. 

1546. Add. Annotation : — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. B. 615. 

1549a. .] — Where a testatrix commenced 

a will made two days before her death with 
the words, “ This is my last will, the former 
one being unguliig,'' & then substituted for 
the German word “ unguliig ’* the English 
word “ cancelled,** & this will made dis- 
positions quite different from those in an 
earlier will, without, however, disposing of 
the residue, & where the residue had been 
disposed of by the earlier will, & the later will 
contained no operative appointment of 
exors., the ct. held that the later will revoked 
the earlier, Sc, testatrix being illegitimate 
Sc having died without issue, granted letters 
of administration to the Treasury Solr. with 
the later will annexed. — Jones v. Treasury 


Solicitor (1932), 147 L. T. 340 ; 48 T. L. B. 
615 ; 76 Sol. Jo. 690 ; affd., 49 T. L. B. 76, 0. A. 

1555. Add. Annotation : — ^Retd. Smitb v. Thomp- 
son (1931), 146 L, T. 14. 

1556. Add. Annotation : — Retd. Smith v. Thomp- 
son (1931), 146 L. T. 14. 

1558. Add. Annotation : — Consd. Lowthorpe-Lut- 
widge u. Lowthorpe-Lutwidge, [1935] P. 161, 

1570. Add. Annotation: — Consd. Bickersteth v. 
Shanu, [1936] 1 All E. B. 227. 

1810. Add. Annotation : — ^Refd. Smith v. Thomp- 
son (1931), 146 L. T. 14. 

1611. Add. Annotation : — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. B, 616. 

1613. Add. Annotation : — ^Apld. Jones v. Treasury 
SoUcitor (1932), 48 T. L. B. 616. 

1613a. .] — Re Hawkslby’s Set- 

tlements, Black v. Tidy, No. 3490a, post. 

1622. Add. Annotations : — ^Refd. In the Estate of 
Musgrave, Tidy v. Musgrave, [1934] Oh. 
402, n. ; Be Hawksley’s Settlement, Black v. 
Tidy (1934), 151 L. T. 299. 

1624. Add. Annotation : — ^Apld. Kitcat v. King 
[1930] P. 266. 

1642a. .] — Be Hawk8LEy*8 Settlements, 

Black v. Tidy, No, 3490a, post. 

1647. Add. Annotation : — Consd. Jones v. Treasury 
SoUcitor (1932), 48 T. L. B. 615. 

1650. Add. Annotation : — ^Refd. Smith v, Thomp- 
son (1931), 146 L. T. 14. 

1651a. .] — A will Sc codicil made by testatrix 

in 1893 were revoked by a will made in 1907. 
In 1911 testatrix made a codicil to the will 
of 1907 declaring that a share in her estate 
thereby given to a son should be held upon 
protective trusts. In 1921 testatrix executed 
a third codicil, which referred only to the will 
& codicil of 1893, altered some of the pro- 
visions of the will & otherwise confirmed it : — 
Bold : the effect of the codicil of 1921 was 
to revoke both the will of 1907 & the codicil 
of 1911, & to revive the will & codicil of 1893. 
— Be Baker, Baker v. Baker, [1929] 1 Oh. 
668 ; 98 h. J. Ch. 174 ; 141 L. T. 29. 

1655. Add. Annotation : — N.F. Re Bobinson, I^amb 
V. Bobinson, [1930] 2 Oh. 332. 


PART X. SECT. 1, SUB-SECT. 2. 

1490 V. .] — A will is the aggrO' 

gate of a man's testamentary intentions, 
so far as they are manifested in a 
writing or writings duly executed 
according to the governing statute. 
A testamentary paper does not 
necessarily revoke one prior in date, 
even though the second Instrument 
contains a general revocatory clause; 
the intention of testator is the sole 
guide & the intention to be disoovored 
is that relating to the disposition of 
testator's property & not to the form 
of the wUU — he Snow Estate, [1932] 
1 W. W. R. 473.--CAN. 

PART X. SECT, t, SUB-SECT. 3. 

1607 V. .] — Where it was proved 

that a t^tator made a will which could 
not be found after bis death 8c there 
no evldenoe touching its where- 
abouts after It was made : — Held : It 
must he presumed, there being no 
evidence to rebut tiie presumption, that 


the wiU was destroyed by the testator 
with the intention of revoking it. — 
Re Robinson Estate, [1930] 2 

W. W. R. 673.— CAN. 

1507 vi. .1 — The presumption 

that a will which was shown to have 
been in the custody of testator prior to 
his death, but which could not be found 
after he died, hod been destroyed 
animo revocandi held not to have been 
rebutted . — Re Sigtjkdson Estate, 
SiaUKDSON V . SlOTTRDSON, fl936'J 1 
W. W. R. 205 ; 2 D. L. R. 445 ; cOfd., 
[1935] 4 D. L. R. 629 ; 43 IVIan. L. R. 
1.-— CAN. 


ART X. SECT. 1, SUB-SECT. 4.— B. 

se. NeteesUv for express declaration 
f contemplation of marriage.] — Re 
EPOWioK Estate, [19311 l W, W. R. 
37.-— CAN. 


PART X. SECT. 1, SUB-SECT. 6 .— A. 
1682 iv. .1 — A oodioil revokes a 
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will only if the intention to revoke 
clearly Sc unambiguously expressed. 
SivuTU V. Smith (1916), 19 D. L. R. 
192, P. O.- CAN. 

g 1. .] — An invalid subsequent 

will does not revoke an earlier will.- 
Re Gardner, [1935] 1 D. L. R. 308; 
O. R. 71.— CAN. 


PART X. SECT. 1 . SUB-SECT. 6 .— 
B. (a). 

• Some property undisposed of 
ont vnU .] — A will made in 

.Jsposed of testator's entire 

estate. A later will, made in England, 
expressly revoked all prior wills Sc 
disposed of all the estate ** with the 
exception of Canadian property in 
Calgary " ; — Held : the seoond wrlll 
revoked the first will entirely. Sc, there- 
fore, there was an intestacy as to the 
Calgary prope ^. — Re Allen Estate, 
U9361 1 W. W: R. 584 ; 6 E. h. J. 
(Can.) 51.— CAN. 



Cases 1656— 1801a. English and Empire Digest Supplement. 


1656. Add, Annotation : — Consd. Re Robinson. 
Lamb v, Robinson, [1930] 2 Ch. 332. 

1657a. .] — The question whether a will 

has been revoked by a subsequent instrument 
depends entirely upon the intention of the 
testator as expressed in that instrument. 
The rule laid down in Baker v. Story^ No. 
105*5, earlier cases that a second will will 
revoke an earlier one though it is ineffective 
to confer any gift, if such failure is due to the 
incapacity of the devisee or legatee & not to 
any infirmity in the will itself, is no longer 
acceptable since the decision in Ward v. 
Van der JLoeffy No. 1062. 

Testatrix by a will made in 1914 gave her 
residuary estate utou trust to pay an annuity 
to her son H., h subject thereto for her 
grandchildren who should attain twenty-one. 
In 1921 she executed a document which she 
described as her last willi by which she gave 
the whole of her estate to H. absolutely, but 
It contained no clause revoking former wills. 
The later will was inelfecUve, though ad*- 
mitted to probate, owing to the wife of H, 
haviog attested it s — Mm ; the earlier will 
was restored, there being no intention shown 
by testatrix in the later one to revoke it. — 
Me Robinson, Lahb v. Robinson, [1930] 2 
Oh. 332 ; 09 L. J. Oh. 431 ; 143 L. T. 693 ; 
46 T. L. R. 642. 

1662, Add, Annotations : — ^Apld. Re Robinson, 
Lamb v, Robinson, [1930] 2 Ch. 332. 
Reid. Re Hawksley*s Settlement, Black v. 
Tidy, [1934] Oh. 384. 

1664. Add, Annotations : — ^Gonsd, Jones e. Treasury 
Solicitor (1932), 48 T. L. R. 616. Retd, In 
(he Estate of Musgrave, Tidy v. Musgrave, 
[1934] Oh. 402, n. ; JJc Hawksley’s Settle- 
ment, Black V. Tidy (1934), 151 L. T. 299. 

1671. Add, Annoiaiion : — Consd. Be Bund, Oruik- 
Bhank v, WiUis, [1929] 2 Oh. 465. 

1707a. .] — ^B., by his wiU, after appointing 

his sister W. & one S. exors, & trustees 
thereof, Sp after giving certain legacies & 
exercising certain powers . of appointment 
therein more particnlarly referred to, 
appointed & devised his mansion house, lands, 
cottages & hereditaments known as Wick 
Bpiscopi unto ^ to the use of his trustees 
upon trust after payment thereout as therein 
mentioned to pay the residue of the rents & 
income thereof to his sister the said W. for 
her life, ^ after her death upon the trusts 
therein mentioned. After a further bequest 
of jewellery, plate portraits so as to devolve 
as heirlooms with the said mansion house so 
far as the rules of law would permit by 
(sic) the person or persons for the time being 
entitled to the possession or receipt of the 
rents of the same mansion house, testator 
thereby fuither gave, appointed, devised & 
bequeathed all the rest k> residue of his real 
Sc personal estate unto to the use of his 
trustees to such uses, upon such trusts,' Sc 


for such ends intents Sc purposes as the Wick 
estate might under the trusts of his will for 
the time being be held so far as the rules 
of law would permit. Bjr n codicil dated 
August 4, 1027, after reciting that he was 
desirous of giving to his stepdaughter C, 
(pltf.) a residence in England, testator 
appointed, devised & bequeathed to her for 
her life his said house Wick Episcopi Sc all 
the furniture, books, linen, plate Sc effects 
therein or belon^g thereto & also the land 
he occupied therewith. After testator's 
death in 1928 pltf. 0. took out an originating 
summons to determine {inter aha) the 
question whether pltf. was entitled for her 
life to the whole or any Sc if so what part of 
the rents, prodts Sc income arising out of the 
residuary real Sc personal estate of the 
testator or of the income of the proceeds of 
sale thereof, or whether deft* W. was entitled 
during her life to the said rents, profits Sc 
income or to soms Sc what pavt thereof, or 
to whom the same were payable: — Meld: 
testator Intended by the codlcli only to give 
certain defined property to pltf. for her life 
for the defii^te purpose, namely, the pro- 
vision 6! a house in England, mmitionod in the 
codicil Sc that the codicil could only be read 
as interpolating into the will an interest in 
favour of pltf. in respect of the property 
specifically mentioned in the codicil ; & 

therefore deft. W. was entitled during her 
life to the rents profits Sc income of testator's 
residuary real Sc personal estate. Sc the 
proceeds of sale thereof. Further, the 
jewellery, plate, etc., included in the gift of 
heklooms contained in testator’s mansion 
house at the date of his death, were in the 
events that had happened, to be enjoyed by 
deft. W. during her life ; Sc the excepted 
articles of plate were to be enjoyed by pltf. 
during her life. — Re Bxtnd, Obitikshank v, 
Wrxis, [1929] 2 Ch. 455; 99 L. J, Ch. 4; 
142 L. T. 39. 

1715. Add, Annotations : — ^Retd. Jones v. Treasury 
SoUcitor (1932), 48 T. L. R. 615 ; Smith r. 
Thompson (1981), 146 L. T. 14. 

1801a. Remainder stitched together.] — 

Testatrix in 1921 had a will pr^ared by her 
solrs. in the usual way. In 1936, some two 
months before her death, she. asked for the 
will Sc sent it to the solrs. She was then about 
98 years old. It was noticed that the will 
had been cut Sc stitched, but as she was then 
ill, nothing was said about it. In fact two 
or three lines had been cut out of the will Sc 
the remainder stitched together again. There 
was no evidence when this had been done but 
there was evidence that the lines taken out 
were not of a dispositive character : — Meld : 
the part cut out liad been revoked Sc the 
remainder should be admitted to probate. — 
In the Estate of Nunn, [1936] 1 All E. B. 666 ; 
105 L. J. P. 67 ; 154 L. T. 498 ; 62 T. I^. R- 
322 ; 80 Sol. Jo. 267. 


PART X. SECT. 1, 8UB-SECT. 7.— 
A. (ft). 

Mt. WiU cut into two pieces,] — Tes- 
tator was a bachelor. & on his death 
there was found a duplicate original 
of his will with one paragraph out out. 
the cutting severing the will into two 
pieces. There were no Initials of tes- 
tator on either portion. Sc there was 
no evidence that the will had been 
resigned, republished, or reattested: — 


Held : aU entire revocation . — Re 
ANBifiBSON, C19.3S) O. R. ISI ; 1 

D. L. H. «8l,— CAN, 


PART X. SECT. 1, 8UB-BE0T. 7.— 

B. (e) 1. 

1850 viil. .1 — Lbfebvse e. 

Major. [1950} S, C. R. 252 ; 2 B. h. R. 
532 ; revsg,. [19291 5 D, L. R. 248 ; 64 
0. L. R. 45.— OAN. 

1850 ig. Upon a question 

18 


whether the presumption of aestruc- 
tlon animo revooandi had been over- 
come : — Held ; the presumption was 
so attenuated by deoMuratlona made by 
testator. St by evidenoe of oppoitunity 
for removal of the wBl after tes^tor s 
death. Sc by the circumstance that after 
hia dtath money was stolen from his 
house, as to be n^lglhle.-— B oddy 
CA]^^OTB j_^8ir [4 D. h. R. 9*7: 



VoL XUV.—Wilb. Cases 191S— 235a 


1916. Add. Annotation — Consd. In the Estate of 
Birkby (1929), 73 Sol. .To. 666. 


1967. Add. Annotation :--^Gener ally, Refd. Black- 
well V, Blackwell, [1929] A. C. 318. 


1967a* .] — Re Hawkslby’s Settlements, 

Black v. Tidy, No. 34:90a, post 

1973a. Mistake as to legal rights of widower.] 

— In the Estate of Grkenstkeet (1930), 74 
Sol. Jo. 188. 


2008a. .] — Re Baker. Baker Baker, 

No. 1661a, ante. 

2068. Add. Annotation : — Refd. Goonewardene v. 
Goonewardene, [1931] A. C. 647. 

2133. Add. Annotation : — Consd. Re Warren, 
Warren v. Warren, [1932] 1 Ch. 42. 

2167. Add. Anrvotaiion: — Consd. Re Carrington, 
Ralphs V. Swithenbank, [1932] 1 Ch. 1. 


Part XI.- 

2194. Add. Annotation ; — Refd. Re Bund, Cruik- 
shank v. Willis, [1929] 2 Ch. 456. 

2196a. — A-^Re Btnn>, Cruikshank e. WiLUs, 

No. 1707a, ante. 

2246* Add* Anmiation: — ^Refd. Re Forrest, Carr 
V. Forrest, [1981] 1 Oh. 102. 

2248. Add. ArmMim : — ^Apld. Re Forrest, Carr 
v. Forrest,^ [19311 1 Ch. 162. 

2249. Add. AnnoiaJtUm .*~-Ooiisd. Be Forrest, Carr 
V. Forrest, [1981] 1 Ch. 102. 

2249a. ^.] — ^By her will in 1920 testatrix, 

who died in the same year, gave the residue 
of her real A; personal esta^ to her exors, 
upon trust to permit her husband to receive 
the rents & income th^eof for his life, & 
directed that after his decease the trustees 
should sell dc convert her residuary estate & 
should stand possessed of the net residue 
upon trust to pay & provide for thereout 
certain legacies. Then there was a direction 
that the surplus moneys remaining after 
payment of the legacies should be divided 


-Codicils. 

between seven named persons, the children 
of A., the children of W., dc the two children 
of J., in certain proportions. By a codicil 
testatrix gave £1,000 upon trust to pay the 
income to B. for her life, & after her decease 
directed that the same should fall into her^ 
residuary estate ds be divisible accordingly ;" 
she then revoked the gift by her will of me 
portion of her residuary ei^te to two 
children of J., & direct^ that they should 
take no part of her residuary estate, in 
all other respects, she confirmed her will : — 
Held : in the absence of sufficient indication 
of intention to give the shares, the gift of 
which was so revoked, to the other residuary 
legatees, the effect of the revocation was that 
those shares were undisposed of. — JSe 
Forrest, Care v. Forrest, [1931] 1 Ch. 102 ; 
100 L. J. Oh. 122 ; 144 L. T. 297. 

2251 . Add. Annotation: — ^Refd. Be Forrest, Carr 
V. Forrest, [1931] 1 Ch. 162. 

2255 . Add. Annotation : — Consd. Re Forrest, Carr 
V. Forrest, [1931] 1 Oh. 162. 


Part XII. — Legal Incidents of a Gift by Will. 

2830a. .] — ^The legatee of a house, Radnor (Earl) (1834), 3 My. & K. 252 ; 40 

held by testator on a lease at a reserved rent E. R. 96, 

higher than it could be let for after his 2339. Add. Annotation: — Refd. Re Buxton, 
death, cannot reject the gift of the lease & Buxton v. Buxton, [1930] 1 Oh. 648. 

retain an annuity under the will, but must 2358. Add. AnnoUdion Re Stillwell, Still- 

take the benefit cum oncrc.— Talbot v. well Stillwell, 11936 ) Ch. 637. 


PART X. SECT. 8, SUB-SECT. 2.— 
C. (»). 

2047 i. Gmeral ruU .] — If a codicil 
framed to amount to a repnblication 
of a will Is to havo that effect, it is 
necessary that It should refer In its 
body to the will to which It is a codicil, 
& the fact that It appears in the same 
paper as the will itself to which It is 
sought to make it a codicil is not 
enfflcient . — In the Will of Eteson 
(1927), 28 S. R. N. S. W. 119; 45 
N. S. W., W. N. 6.— AUS. 

PART X. SECT. 8, SUB-SECT. 8,— A. 

2098 II. — —.3 — By soot. 5 of 
Ordinance No. 21 of 1844, of- CSeylon, 
as by WUls Act. 1887 (o. 26), s 84, tho 
effect of oonfimwff a will by a codicil 
of later date is to make a disposition 
m tho will operate In the i«ame way as 
it would have operated if the words 
of the will been contained in the 
cpdioU. — QooxEWAiinBKB (M.) w. 

(E. M.). [1931] A. C. 


647 ; 100 L. J. P. O. 145 ; 14.5 L. T. 
7, P. O.— CEYLON* 

PART X. SECT. 8, SUB-SECT. 3.—D. 

2148 ii. ,) — The codicil in ques- 
tion herein to the will of an insured 
held not to affect a prior declaration 
(made subsequently to the will) by 
which under sect. 102 of Insurance Act, 
1925, a trust of the proceeds of the 
insurance policy was created in favour 
of the insured’s ^vife. The ropublica- 
tion of the will by the codicil did not 
necessarily make It operate for all 
purposes as if it had originally been 
made at the date of the republishing 
instrument ; a contrary intention 
could be shown ; A, in order to destroy 
the benefits which the Insured’s de- 
claration had intended that the wife 
should acquire, a document clearly 
indicating his subsequent contrary 
intention must have been executed by 
him, & this the codicil did not do. — 
RoTAL Trust Oo. v. SraaMN, (19321 
3 W. W. LU 447 ; 46 B. 0. R. 273 ; 

19 


ajTd.. [1933J 3 D. L. R. 718; 47 

B. C. ll. 1.38.— CAN. 


PART XI. SECT. 3, SUB-SECT. 1. 

2189 iii. .1— A will & a oodJoll 

are invariably read together . — Re 
Parsons, Parsons v. Parsons (1033), 
7 M. P. R. 129.— CAN. 

PART XII. SECT. 6, SUB-SECT. 2.— A. 

2356 Vi. .] — A speolflo legacy 

of tho proceeds of an agreement for 
sale of land Is adeemed by the accept- 
ance by the testator of a quit-claim 
deed from the purchaser. — Re Calticbt, 
[1928] 3 W. W. R. 42.— CAN. 


PART XII. SECT, 6, SUB-SECT. 8.— 
B. (a). 

2873 11. .1 — By the devise of an 

estate, which testator has previously 
mortgaged in fee, nothing passes at 
law. — DbVbbeb V. Andrews (1846), 
4 N. B. R. (2 Kerr) 604.— CAN* 



Oases S87S— STSiStt. JSKausH AHo Bmpieb Digest Sufpi^uekt. 

2878. Adi, Be Waicen, < Soooimr A Smod. t7»tOK, tlSSl] 

WamBwWa»en, [l«Sau qh.42. W. If. ISS i 172 L, T. Jo. 10 ; 72 Jl 3b..79. 

2808/ .ASS. 4nnoiafton .>^-^i^. Be NownUHi, Slater 8841. Aid- ArmoMim: — Ae to (2/ Held. Be 
V. Newma», (1080} 2 fOh, 400. HUiTae^, Piudc «. ’Ptaxy, [10311 2 m. 383. 

2488. Add, 4*w»<««<w Be Wawen, wui, 4*1. ArmtMme :--Gmer 

I. WarteOt [1032] 1 Oh. 42. NewiniuiL, Slater v. Kewmaa 

8811a. — .] — Be BaoKBOTTSE, West- 400 : Be Warren. Wanroi v. 

mmma BaeB, Im>. v. Shaexbsbtjbt I 1 CSi. 42. 


.. RefiiU Be 
, [1980] 2 Ch. 
Warrra. £1932] 


Part XIII.-— Conditions. 


2686. Add. Annotation : — ^Rofde Elliot v. Joicey, 
[1935] A. C. 209, 

2668« Add. AnnoMion : — ^Apld* Be Thomas’s Will 
Trusts, Powell v, Thomas, [1930] 2 Ch. 67. 

2665a. .] — Where testator makes a gift 

subject to a condition precedent, the ful- 
filment of which is rendered impossible by 
operation of law before the date of the will, 
the condition is void & the gift remains. — Re 
Thomas’s Wiix Trusts, Powell v. Thomas, 
[1930] 2 Ch. 67 ; 99 L. J. Oh. 286 ; 144 L. T. 
04; 74 Sol. Jo. 201. 

2666a. Condition forbidding named person to 

come upon property.] — A testator by his will 
deA ised the L. estate to lii.s son upon condition 
that lie made the same his homo, ^ upon the 
further condition that he did not allow a 
named y>erson to sot foot upon the property ; 
— Meld : the conditions wtire not void for 
uncertainty or impossibility, Thei'e would 
be no difficulty in saying whether or not the 
named ])orson had come upon the property ; 
& the effect of his having come there in ful- 
filment of a duty would be a matter to be 
<i(»t/enmiiod if A when it a, rose . — Be Talbot- 
Po>’.sonby’k Ehtatw, Talbot- I *on8()nby v. 
Talbot-Pons^onby, [1937] 4 All R. K. 309 ; 
54 T. L. R. 33 ; 81 Sol. Jo, 883. 

2667. Add. Annotations : — Consd. Re Hanlon, 
Heads v. Hanlon, [1933] Ch. 254 ; Be 
Berwick, Berwick v. Berwick, [1933] Ch. 
667 ; lie Tegg, Public Trustee v. Bryant, 
[1936] 2 All E. K. 878. 

2686. Add. Annotations: — As to (2) Consd. Be 
May, Eggar v. May (1931), 47 T. L. R. 516 ; 
Re Berwick, Borwick v. Berwick, [1933] Oh. 
657. 

2689. Add. Annotation : — ^Refd. Be Emapp, 
Spreckley v. A. G., [1929] 1 Oh. 341. 

2691. Add, Annotation : — Refd. Be Blake, Berry v. 
Geen, [1937] Ch. 325. 


2698» Add. Annotation : — Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 

2718. Add. Annotation: — Apld. Be Cockerill, 
Mackaness v. Percival, [1929] 2 Ch. 131. 

2727* Add. Annotation: — Dlstd. Be Cockerill, 
Mackaness v. Percival, [1929] 2 Ch. 131. 

2730. Add. Annotation : — Distd. Be Cockerill, 
Mackaness v. Percival, [1929] 2 Ch. 131. 

2781. Add, Annotation : — Apld. Re Oockerilh 
Mackaness v. Percival, [1929] 2 Ch. 131. 

2732a. .] — Testator, by his will, devised 

land to P. subject to the payment of certain 
annuities, of road-making charges for which 
testator was liable, & of estate & other 
death duties, & subject also to the proviso 
that if within twenty years of testator’s 
death P. should desire to sell the land, he was 
to give the Governors of the N. Grammar 
School the option of purchasing the land at 
the price of £300 an acre, such offer to be 
subject to the payment by the Governors of 
the said annuities & road chai*ges, & accept- 
ance to be notified within three months. 
The land, of about 22 acres in area, was in 
fact worth £670 an acre at the date of 
testator’s death. In accordance with the 
condition offered it to the School Governors 
at £300 an acre, A the offer was duly accepted 
& the land sold & conveyed to the Governors 
for £6,688. The r^alue of the land for the 
purposes of death duties was assessed at 
£14,720. On a summons being taken out to 
determine whether the Governors were liable 
to pay a rateable proportion of the estate & 
succession duties levied upon the value of 
the property : — Held : the condition being 
one in restraint of alienation excej^t to a 
particular purchaser was void for repugnancy, 
& not binding upon the devisee. The death 
duties payable must therefore be born© 
entirely by P., the devisee. — He Cockerill, 
Mackaness v. Percival, [1929] 2 Ch. 131 ; 
98 L. J. Ch. 281 ; 141 L. T. 198. 


PART XII. SECT. 5, SUB-SECT. 2.— 
B. (d). 

fO. Direction to realise mortgaoe'-^ 
Sttb8e(tuent discharge of mortgage — 
Ademption.,')r-Be Todd, [1932] 4 

M. P. R. 6.~~CAN. 

PART Xn. SECT. 6, SUB-SECT. 8. 

sb. Application to real personal 
estate,) — It is now settled that the 
doctrine of acoeleration allies both 
to real & personal estate. — H abman w. 
Andekson, [1930] N. Z. L. R. 67.-~N.Z« 

PART XIII. SECT. 1. SUB-SECT. 2. 
2611 V, — — .] — JRe WKtOHT Estate. 
Buuhows V. Honeyskttje, [1937] 3 
W. W. R. 452.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 3.— B 
2708 If. d — devise to sons 


subject to a reservation that “no 
one of said sons shall have power to 
seU, etc., except to one or more of his 
brothers “ is void for repugnancy. — 
Re Doherty. U935J 3 D. L. R. 782 ; 
ajfd, svb nom, Doherty v, Doherty, 
2 D, L. R. 180 : 10 M. P. R. 


186 ; 6 F. L. J. (Can.) 277.— CAN. 


PART XIII. SECT. 3, SUB-SECT. 6.— A. 

p CondUim as to amicable 

relations with lei/c.] — ^Testator having 
provided for one of his sons, subse- 
auently left a oodicil revoldng the 
provision. & substituting a sum of 
870 a month untU he was 35, when the 
original bequest was to be reinstated 
provided the son was then living 
amicably with his wife : — Held : not 
contrary to public poiioy.jr-d7A Jones, 

20 


RoYAn Trust Co. v, Jones (No. 2) 
(1934), 49 B. O. R. 204.— CAN. 

p ii. Gift to mother of 

numtter of children .] — A testator l)y 
his will made certiUn bequests & then 
directed his trustees to give tlio 
residue of his estate at the expiration 
of 10 years from his death “to the 
mother who has since my death given 
birth in Toronto to the gmatest numbei’ 
of cliUdren as shown by the 1 ‘ogifitru' 
tions under the Vital Statistics Act : - 
Held: not contrary to public policy 
& valid liecause (a) the word chilart^n 
in a will means legitimate cbildreii, 

(b) there is no groxmd of public policy 
wluch recognises the undesirability oi 
btmilng children at too frequent 
interval8.~-.fte Millar, [19371 l 
D. L. R. 127; [1936] O. B. 554.- 
CAN. 



27^t* Add* AfWtMfdnAn ♦*— Hold* Oeram 
Property AdjiiinistratcKP v. Knoop (1932), 49 
T. L. 109, 


2774. Add. /—Retd. Be Hanlon, Heads 

V. Hanlon* 11933] Ch* 264, 


2792* Add. AnmkiMan Retd. Be Hanlon, Heads 
V. Haaodon* [1933] Ch. 254. 


2806. Add. Anmtatione : — Aa to (1) Consd, Be 
Hanlon* Heads v. Hanlon, [1933] Oh. 254 ; 
Be Berwick, Berwick v. Berwick, [1933] Ch. 
657. 


2810. Add, AnnoUdion : — Held. Be Hanlon, Heads 
V. Hanlon, [1933] Ch. 254. 

2825a. Condition against Joining religious society 
requiring surrender ot property — Eftect of 
Joining society requiring surrender of Income 
only.] — Testator, who died in 1929, left his 
residue to his uncle's children as tenants in 
common, with the following proviso ; “In 
case any child of my uncle sh^l at any time 
before becoming entitled to receive any share 


Vd. JOIV.— Wills. CtaKJB8751— 38»W 

in nay residuary estate have joined a religiotis 
body to which he or she shall have Deeh or 
be under a religious ohl^ation to givd his 
or her pwn property, then I hereby direct A 
declare that unless such child shall quit db 
renounce such religious body withih six 
calendar months af^r my death such child 
shall be deemed to have died in my lifetime.” 
One of the children in 1927 joined a religious 
society which had a rule providing that the 
society should receive the income of the 
property of members, though every member 
retained a right to dispose of the capital. 
The child in question had not quitted or 
renounced the society within six months 
from the testator's death : — Held : the child's 
share of the residue was not forfeited . — Be 
Bmjj, Beuxc. Agnew (1931), 47 T, L. R. 401. 

2825b. Condition for conformity to Established 
Church.] — ‘A tcistator left his property in 
England to his trustfie upon trust for con- 
version &> to pay out of the income an 
annuity of £2 per week to his daughter, or 


PART XIII. SECT. 3, SUB-SECT. 6. 

— 'B. 

2764 i. Whether valid — CondiHon for 
divorce ,] — By her will testatrix dir(‘cted 
her trustees to Invest one -fourth share 
of her estate & to pay the not annual 
iacoine to i>ltf„ her daughter, E., 
during her life without pow(jr of 
anticipation, Sl after her death to hold 
Kiich fourth share for the three other 
(jh ildren of testatrix, ife testatrix declared 
that if E. shall survive lier present 
hushoiid or shall obtain a divorce “ from 
her present husband ’* the trustees should 
hold such fotuih share for E. absolutely. 
E. was conimitted to a mental hospital 
in 1«21, & had continued to be a 
mentally defective person ever since. 
Her marriage with ** the present hus- 
band *' was dissolved in 11)32 on the 
husband’s petition; — Held; (1) on a 

g eneiul review of the dispositions of 
jstatrlx concerning E., the words 
“ shall obtain a divorce ” were not 
limited to proceedings in which pltf. 
should be the petitioner ; (2) provision 
made by a mother for her daughter 
upon the contingency of the latter 
ciither divorcing her husband or being 
divorced by him was not against public 
policy as being cordra bonos 7tiore8, not 
being in itself likely to induce the 
mischief aimed at in hambert v. Dillon, 
11033J N. Z. L. II. 1059, & the cases 
therein cited. 

SeniJble : there is a clear distinction 
between the encouragement of separa- 
tion between the spouHes, which is the 
voluntary act of one or both, & pro- 
vision for the contingency of divorce, 
which in the final resort is the decree 
of the ct. made only upon proof of its 
legal Justification. — ^Waokeii v. Bul- 
lock. 11935] N. Z. L. II. 828,— N.Z. 


PART Xin. SECT. 3, SUB-SECT. 6.— 

0. (a). 

t i, Condition aubee^ueni — 

Annexed to gift of personaUyA — A 
testamentary condition subsequent in 
general restraint of marriage, whether 
It forfeits or only reduces the gift, is, 
m ctase of personalty, only primd 
fame void ; &. If on the tnie construc- 
tion of the wiU the intention is to 
benefit the object in whose favour the 
gilt over is m^e Sc not to compel the 
oeUbaoy of the first ohjeot of the gift, 
the condition takes eiEeot . — Re Hay- 
T^RimiWAiTB Estate, [19301 1 

W. W. E. 68 ; 8 B. L. E. 236.— CAN. 

Ik ~ — .] — ynder his will, 0. devised 
^ his immoveable property to Ws son 
to be held & enjoyed by nim tor the 
tenoa of hJa natural l&e ... & attfr 
his death to my son's sons, namely 


Sc my son’s daughter. F., in equal 
shares absolutely, provided that, if the 
said F. should be married before the 
death of my son . . . , then & in 
such case she will not take any Interest 
under my will ** : — Held : the condition 
Mttached to the bequest to the son’s 
daughter was not contrary to law or 
morality Sc therefore was valid. — 
Cohen v, Cohen (1931), I. L. R. 59 
Calc. 102.— IND. 


PART XIII. SECT. 3, SUB-SECT. 6.— 
C. (b). 


2786 ix. ,1 — A settlement 

made by a Jewish mother oontained 
trusts of real property in favour of 
her sons, who were of the Jewish faith, 
& of their widows. Sc of the children 
of her sons. It also contained a for- 
feiture clause in the following terms : 
** Provided nevertheless & notwith- 
standing anything herein contained if 
any pereon or persons entitled here- 
under should marry out of their per- 
suasion then any share or Interest of 
him her or them shall go be applied. 
Sc be divided Sc distributed as if there 
had never been any such person ” : — 
Held : the forfeiture clause was void for 
uncertainty.— Equity, Trustees, Exe- 
exTTORs & Agency Co., I/td. v. Moss, 
[19311 Argus L. R. 281.— AUS. 


2786 X. .] — Testator di- 

rected his trustees after payment of 
his debts, fimeral Sc testamentary ex- 
penses to divide the whole of the 
assets of his estate into three equal 
parts, to pay two of them to his son 
for .his own use absolutely Sc to pay 
the other part to his doughter for her 
owa use absolutely. This direction 
was followed by a defeasance clause 
& gift over in the event of marriage 
with a member of the Roman Catholic 
Church ; — Held : the Interests taken 
by the children Indofeaslhly vested in 
them on the death of testator. Sc, 
accordingly, the defeasance clause was 
restricted in its operation to the period 
anterior to the vesting, that is to mar- 
riage In the lifetime of testator. — 
Saywbix V, Saywell (1982). 32 

S. R. N. S. W. 165 ; 49 N. S. W. W, N. 
33.— AUS. 


PART XIII. SECT. 8, SUB-SECT. 6.— D. 

2803 I, Whether valid--CondU^^ not 
to live with or be under control of fat/ter,] 
—A condition in a will having the 
effect of deterring a father from the 
performance of his parental dutie^ or 
constituting an atwmpt to interfere 
with the discretion of the ot. as to the 
custody Sc miUbatenanoe of ite ward. 


is void as being opposed to public 
policy. — Re Ellis, Perpetual Trus- 
tee Co.. Ltd. w. Ellis (1929), 29 
S. li. N. S. W. 470 ; 46 N. S. W, W. N. 
146.— AUS, 


PART XIII. SECT. 3, SUB-SECT, 8.— D. 

p L Qf mcarrying Roman 

Cedholie,] — Re Jones, Jones v. Baxter 
(1929), SO S. R. N. S. W. 26.— AUS. 

■ 0 . Condition aa to conflmuUion ,] — A 
will provided for the payment of certain 
legacies on the legatees becoming 
twenty-five years old, & also pro- 
vided that the legacies should not 
be paid until the legatees had been 
confirmed as members ot the Church 
of England. & that, should any of 
them attain the age of twenty -five 
years without having been so con- 
firmed, then his legacy should be 
divided between the others who had 
been so confirmed & another legatee : — 
Held : the condition as to being con- 
firmed was a condition precedent ; Sc 
that, if it was a condition subsequent, 
it was one which should not be dis- 
regarded as being against public policy, 
or, under the facts of the case, on the 
ground that its performance was 
Jmi)ossible. Moreover, the fact that 
the legatee in question was so con- 
firmed when thirty -one yeartt old 
was not a substantial oornpliancc with 
tho condition. — Re Forbes, Harrison 
V, Co.\iMi8, [1928] 3 D. L. R. 22 ; 
[19283 1 W. W. R.880; 22 Sask. L. R. 
473.— CAN. 

sd. Vondiiion againut entering Roman 
("athoLic convent.] — Cii tho oonsl.ruction 
of a forfeiture clnuMe in a will i —Held : 

in the event of her entering ti.ny 
lionuiji Caiholu*, (’ouvent or Hirnilar 
institution ” meant a i)ermanent 
asflocri. with a eonvcint, as a momTau* 
of tht* commimit> , which assocn. could 
only be bi‘o\ight about by tlie taking 
of the final vows after periods sfxmt 
first as a j>08tulant & then, as a novice. 
No foi’foiture was incurred by (diildren 
attending a Honnin ('athoUc eonvoDt, 
sr-hool or institiition as hoarders.- -Re 
Madopk Estate ( 1936), N, L. II. 216. 

S.AF. 

se. Condition interfering with 
parental tfaiiVv*.] -A t<-stator, after 
devising proixirt.v t.<» his trustees for 
ids son, John, foj* lif<% Sc thereafter for 
his son’s <hildren on their attaining 
tho age of twenty -one yc^ars, or being 
females attaining that, age or marrying, 
expressed this desire “ that tho ehihlren 
of my said son Jehu shall be brought 
up in the l»rotestant faith Sc in the 
event of my wish not being complied 
with in this respect 1 hereby exfilude 





if tsai^tiil ; to be 

diiHided dbl]i#ai in equal i^ares. 

a?be foltoiing coadltl^te' added t ''I 
desiie timt my daugbtea! & «iny ohildi^ea sbe 
may bear abould at M times conform to Sc 
be membem of ibe Ustabiished Church of 
ISiikgland Sc at no thue may any child of hers 
go to or be sent to any B^oman Catholic school 
for education Sc if ei&er my daughter or her 
children violate thi^ my wish in any way 
then all the benefits accruing to her or them 
under this my will shall be considered as null 
& void/* Sc there followed a gift over : — 
Held: (1) the first part of the condition 
requiring persons to conform to & be members 
of the Church of England was void for un- 
certainty, since it was open to grave doubt 
whether any particular act or omission in 
the future would bring about a forfeiture; 
(2) the second part of the condition re- 
quiring that “at no time may any child of 
hers go to or be sent to any Boman Catholic 
school for education *’ was void as a fetter 
upon the mother to do what she might think 
best for the welfare Sc education of her 
children. The condition was directed against 
sending the child to a Roman (^^atholic school 
Sc did not require that the child should not be 
brought up in or adopt the Roman Catholic 
faith ; the mother liavirg survived testator, 
the result would be to the detriment of the 
mother rather than the child . — Be Tegg, 
Public Trustee v, Bryant, [1936] 2 All 
E. R. 878 ; 80 Sol. Jo. 652. 

2825c. Condition against sending child to Roman 
Catholic school.] — Be Tkgg, Public Trustee 
V, Bryant, No. 2826b, ante, 

2825d. Condition not to become or marry Roman 
Catholic.] — Be WiiiGHTj Public Trustee v, 
Wright (1937), 64 T. L. R. 153. 

2837a. Condition against association or marriage 
with named person.]-— Testator devised Sc 
bequeathed one moiety of his residuary 
estate upon trust for conversion Sc invest- 
ment Sc to pay the income to his wife during 
her life or widowhood, Sc subject thereto in 
trust for his two children named, a son Sc 
a daughter, in equal shares, but subject to 
a proviso in the case of the daughter that if 
she should intermarry with A. B. or live 
with him as his wife, or leave home with the 
intention of living with him or misconduct 
herself with him, or be delivered of a child 
or children of whom the said A. B. should 
be the father, then in any of those events 
any devise or bequest either residuary or 
otherwise under testator’s will should be 
absolutely void Sc forfeited, Sc the daughter 
should be deemed to have died in his life- 


' <'T!here was .x)bMft 

uf ^ share upon any to- 

feitura to-bmaoh of the cohdlMons t^Hetd : 
the cemdittous ware not yoid to unoerte&ty, 
or as being in terroremt to If a testoor 
desires Sc er:press}y tntehds a gift te be 
revoked the wsence of a gilt over wlH not 
prevent the revocation from taking effect, 
h moreover the doctrine of in terrorem is 
only applicable to conditions in restraint of 
marriage Sc against disputing a will. There- 
fore, there was an intestacy as to the 
daughter’s share, Sc the neYt-of-kin, being 
all eui juria^ could agree so as to defeat the 
proviso. — Be Hanlon, Heads v, Hanlon, 
[1933] Oh. 254 ; 102 L. J. Ch. 62 ; J48 L. T. 
448; 76 Sol. Jo. 868. 

2878. Add, Annotation — Held* R. v. Lamb (1934), 
150 L. T. 619. 

2808a. Effect of disentalUng estates.]— Re 

Watson, Culmb-Sbymour v. Brand, No. 
7034a, post, 

2961* Add, Annotatiom : — ^Apld. Patton v, Toronto 
General Trusts Corpn., [1930] A. O. 629. 
Consd. Be May, Eggar v. May, [1982] 1 Oh. 99. 

2961a. •] — Testator, who died in 1919, 

bequeathed to his grandson, applt., an 
annuity, provided that he was Sc proved 
himself to be of the Lutheran religion ; until 
he was twenty-five years of age the annuity 
was to be paid to his mother for his benefit. 
In 1017, when the will was made, applt. was 
only twelve years of age, & testator knew 
that applt. *s mother was a Roman Catholic, 
Sc that he was being brought up in that 
religion. According to the law of Germany, 
where applt. Sc his parents were domiciled, 
applt. could not effectively change his 
religion without their consent until he was 
twenty-one years of age. On reaching that 
age he proved that he had become of the 
Lutheran religion. Sc he had since remained 
so; — Held:, the intention of testator was 
that applt. should have an opportunity of 
choosing his religion, & as he was entitled 
in law to postpone his choice until he was 
twenty-one, bub not beyond, he was entitled 
to receive the annuity, also arrears from the 
date of testator’s death, as until he reached 
twenty-one his enjoyment of the annuity 
was free from condition. — Patton (W. R.) 
V, Toronto General Trusts Corpn., [1930] 
A. C. 629 ; 143 L. T. 672 ; sifb nom. Be 
Patton, Patton v, Toronto General 
Trusts Coi&n., 99 L. J. P. 0. 213, P. 0. 

Annotation : — Be MayEggar v. May, 119321 1 Oh, 99- 

2961b. m] — Testatrix, who died in 1915, 

bequeathed a sum of money to trustees to 


all & every or any the children or child 
of my sold won John from taking any 
benont under the doviwo . . . ** : — 
Held : the condition was void, an it 
would operate to interfere vv-ith a 
parent in the exeroise of Ids parental 
duty in the religious education of his 
children. — ^l^EKPjETtTAL Trustee (!o. v. 
Hooo (1930), 36 S, R. N. S. W. 61 ; 
63 N. S. W. W. N. 67.— AUS. 


PART Xni. SECT. 8, 8UBHSE0T. 8. 

— O. 

sk. Condition aa to keeping testator 
ovir of lunatic aayluvn,] — Testator ^9 will 
contained the following residuary 
Clause : — I bequeath the remalndeir 

of my property to my brother , 

on condition that my friends keep 


me out of a lunatic asylum, but if 
they allow me to be put Into a Ixmatic 
asylum, I do then bequeath to the 
British Home & Forelgpo Bible Society 
the sum of seven hundred pounds 8c to 
my brother , I bequeath the re- 

mainder of my property.'* About 
eighteen months after the execution 
of the will, & five years prior to his 
death, testator had been committed 
to a lunatic asylum on the information 
of a neighbour & had been detained 
tor a pmod of one month: — Held: 
the condition imposed by testator was 
valid, 8c In the events which had 
happened the gift over to the British 
8c ^reign Bible Society took efleot. — 
M Arqhbolu, MoEeb V, AB0B3»QU>, 
119381 N. I. 47.-— m. 
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2924 i. Where period preecrib^'^- 
Whether court wiU extend Wwe.l— ‘Whero 
testator's object in imposing oondition.s 
as to time was to provide for tuo 
distribution of his estate 
reasonable time 8c to relieve ms 
from responsibility in the event of a 
claim bei^ made after distribiitlun, 
a failure in strict performance of tnu 
condition due to circumstances 

control of the claimant will »oi 
disentitle such claimant to particlpafi^ 
in the distribution of the oetato if 
parties can be put in substantially tb‘ 
same position as they would have bocij 

in had the conditions been performou 

within the proper time. — 
Campbell, (1981 1 N. E. L. B. 1060.— N.Z. 



i&come imtil her nephew 
ahonld the ege of 24 years A alter* 

wards te pay him the income, provided that 
he show not he a Eoman Catholic at her 
death, or, if he was, that he should cease to 
be ope within 12 months thereafter, the 
payments to continue until he should become 
a Roman Catholic, with a gift over if the gift 
failed* At the death of testatrix the nephew 
was a child of about nine years of age. He 
was the son of a Roman Catholic & was 
being brought up in that faith. In 1917 
NKvmiJj, J., decided (Ko. 2961) that within 
the meaning of the wiU the child was not a 
Roman Catholic at the death of testatrix & 
that he was to have an opportunity of ma lrf iig 
a choice m the matter when he attained 
21 years of age. In 1931, when the legatee 


was 24 years of age & had heirer wayernfi 
m his adherence to the Eoman^^ '^ 
Church, the trustees appHed for a dedsibn 
of the question wh^her the gift over had 
taken effect: — Held: although the TOovisd 
as to the child’s ceasing to be a Roman 
Catholic within 12 months was void, yet, . 
as the will provided that even after the age 
of 24 years the legatee was to benefit only 
until he became a Roman Catholic, 6s as 
this provision included his being •'a Roman 
Catholic at that age, the gift over took 
effect.— Re May, Bggab v. May, [19321 1 Oh, 
99 ; 101 L. J. Ch. 12 ; 146 L. T. 56 ; 48 
T. L. R. 3 ; 75 Sol. Jo. 741, 0. A* 

3095* Add. Annotation : — ^Refd* Re Monro’s Settle* 
ment, Monro v. Hill, [1933] Oh. 82. 


Part XIV. — Lapse. 


3117* Add. Annotation : — Apld. Re Graham, 
Graham v. Graham, [1929] 2 Oh. 127. 

3120* Add. Annotation: — Apld. Re Graham’ 
Graham v. Graham, [1929] 2 Ch. 127. 

3131a. .] — By her will, after giving life 

interests to Her parents, a testatrix devised 
& bequeathed her real & personal estate to 
her husband, but if he should have pre* 
deceased both her parents, then to her hus- 
band’s children, whether by herself or his 
first wife. The husband survived both the 
parents, but predeceased testatrix. Testa- 
trix left no issue of her own, but at her death 
there were six children of her husband’s 
first marriage living : — Held : there was no 
implication of a gift over to those children 
on failure of the gift to the husband by 
lapse in any event, & therefore the residuary 
estate of testatrix was imdisposed of & passed 
to her next of kin. — Be Graham, Graham v. 
Graham, [1929] 2 Ch. 127 ; 98 L. J. Oh. 291 ; 
141 L. T. 197. 

3131b. Trust In settlement for payment 

for legacies.] — settlement, without reciting 
any will, declared trusts for {inter alia) pay- 
ment of the legacies bequeathed by the 
settlor’s ** said will,” dated Sept. 24, 1904. 
A will so dated was then in existence. The 
ct., in certain proceedings, pronounced the 
trusts whicli were declared by the settlement 
to take effect after the settlor’s death to be 
irrevocable whether the will should be 
revoked or not. The will was afterwards 
revoked. Two legatees predeceased the 
settlor; — Held: as the legatees had pre- 
deceased the settlor, the sums representing 
the legacies were not payable out of the funds 
then subject to the settlement to the legatees’ 
personal i^epresentatives . — Be Haix’s 8bit- 
TTLEMENT TRXTSTS, SAMtJEhri LAMONT, [1937] 
Oh. 227 ; [1937] 1 All B. R. 571 ; 106 L. J. 
Oh. Ill ; 156 L. T. 269 ; 53 T. L. R. 382 ; 
81 Sol. Jo. 179. 

3148a. .]— Ra Baker, Steabmak v 

Diorsee (1934), 78 Sol. Jo. 336, C. A. 

8216. Add. ^nnotoiion ;--Refd. ^ Oou^n’s Wm 
TrustB, Wright v, Killick, 1.1937] Ch. 381. 

3217a. .1— A testator by his will g»je » 

share of his residuary trust fund to the 


childj'en of S. M. C. who should be living at 
his death, provided always that if any child 
of 8. M. 0. should die in the lifetime of 
testator, whether before or after the date of 
his will, leaving issue living at his death, the 
sliare which such child would have taken if 
he or she had survived testator should be 
lield in trust for his or lier personal repre- 
sentatives as part of his or her personal 
estate. No child of S. M. C. survived testator. 
One child, a daughter, C. 8. C., married W. A. 
8he died intestate in the lifetime of testator, 
leaving her husband, W. A., who became her 
poi»sonal representative &; beneficially entitled 
to the .whole of her estate, & a daughter, 
3. W. W. A., having made certain disposi- 
tions by his will in favour of J. W., also died 
in the lifetime of testator. J. W. survived 
testator : — Held : as W. A. died in the life- 
time of testator there was a lapse & the half 
share of the residuary trust fimd went back 
into testator’s estate. — Be Oousen’s Wijx 
Trusts, Wright v. Killtck, [1937] Ch. 381 ; 
[1937] 2 All E. R. 276 ; 106 L. J. Ch. 261 ; 
157 L. T. 32 ; 53 T. U U, 490 ; 81 Sol. Jo. 
317. 

8226. In para, before “ Held,** add ; — 

“ On a summons to determine the effect 
of the above-mentioned disposition with 
regard to testator’s own marriage settlement 
fund & his residuary real & personal 
estate ” : — 

Add. Annotation : — Retd. EUlot v. Joicey, 
[1935] A. C. 209. 

3244. Add. Annotation : — Consd. Be Ashton, Sicr 
V. Ashton (1934), 78 Sol. Jo. 803. 

8250. Add. Annotation: — ^N.F. Be Taylor, Taylor 
V. Taylor (1931), 75 Sol. Jo. 393. 

3253a. .] — Testatrix by her will 

gave, devised & bequeathed all her residuary 
real & personal estate to a trustee upon trust 
for conversion, Sj to divide the net proceeds 
of such conversion equally between hOT four 
step-children named. The wiU contained a 
proviso directing that the share to which A., 
one of her step-daughters, ** shaU become 
entitled,” should be retained by the trustee 
upon trust to invest the same, & to apply the 
income thereof or so much as he should in his 
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discretion think fit towards the maintenance 
or benefit of A. during her life. & to accumu- 
late the residue of the income (if any), & after 
the death of A. the said share settled upon her 
4& the investments & income thereof, &> any 
unapplied accumulations were to be equally 
divided between the other three step- 
children. A. &> another step-child named in 
the will predeceased testatrix : — Held : as 
A. did not live to become entitled to any 
share in the residue, the gift lapsed, the 
settlement failed, Sc there was an intestacy 
as to one-half of the residue. — Be Taylor, 
Taylor v. Taylor, [1931] 2 Oh. 237 ; 100 
L. J. Oh. 309 ; 145 L. T. 443 ; 76 Sol. Jo. 
393. 

3261. Add. Annotation : — ^Folld. Be Buxton, 

Buxton V. Buxton, [1930] 1 Oh. 648. 

8829. Add. Annotation : — Consd. Be Dale, Mayer 
V. Wood, [1931] 1 Oh. 367. 

8880. Add. Annotation : — Refd. Be Forrest, Oarr 
V. Forrest, [1931] 1 Oh. 162. 

8332. Add. Annotaiion : — ^Apld. Be Forrest, Oarr 
V. Forrest, [1931] 1 Oh. 162. 

8334. Add, Annotation : — Consd. Be Forrest, Oarr 
V. Forrest, [1931] 1 Oh. 162. 

8886a. .] — Testatrix, who died in 1873» 


by her will made in 1866 gave her residuary 
estate in trust for her four daughters A., B., 
0, & D., or such of them as should be living 
at her death in equal shares. By a codicil 
the testatrix revoked her will so far as 
regarded the bequest to B., Sc substituted 
therefor a legacy of £100, & in other respects 
condrmed her wiU. Each of the four 
daughters, including B., survived testatrix : 
— Held : whether or not the bequest in trust 
for testatrix^s four daughters was, in the 
technical sense of the i^ase, a class gift, 
the share bequeathed in favour of B. did not 
lapse, but the whole of the residue went to 
the other three daughter's. — Be Woods, 
Woods v. Crbjagh, [1931] 2 Ch. 138 ; 100 
L. J. Ch. 385 ; 146 L. T. 206. 

8849. Add. Annotation: — Expld. Sc Apld. Be 
Woods, Woods V. Oreagh, [1931] 2 Ch. 138. 

3862. Add. Annotations : — FoUd. Be Maynard, 
Pearce v. Pearce (1930), 69 L. Jo. 440. 
Refd. Be Woods, Woods v. Creagh, [1931] 
2 Ch. 138, 

3354a. .] — Be Maynard, Pearce v. 

Pearce (1930), 69 L. Jo. 440 ; 169 L. T. Jo. 
619 ; [1930] W. N. 127. 

8867. Add. Annotation : — ^Apld. Jte Taylor, Taylor 
V. Taylor (1931), 76 Sol. Jo. 393. 


Part XV. 

8890. Add. Annotation: — Generally, Ref d. iZe Mills, 
Mills V. Lawrence, [1930] 1 Ch. 440. 

8448. Add. Annotation : — ^Refd. Be Hawksley’s 
Settlement, Black v. Tidy, [1934] Oh. 384. 

3462. Add. Annotation : — As to (2) Refd. Smith v. 
Thompson (1931), 146 L. T. 14. 

8458a. .] — Cheques written in 1833 by 

deceased upon his bankers, but not intended 
to have effect until after his death, pro- 
nounced for as part of the testamentary 
disposition of the deceased ; he having in 
1834 formally executed a will, disposing of 
the whole of his property. Sc containing a full 
clause of revocation, — Gladstone v. Tempest 
(1840), 2 Curt. 660. 

Annotations :-^0ovaS. Smith Thompson (1931), 146 L. T. 14. 

Lowthorpe-Lutwidge v. Lowthorpe-Lutwidge, [1936] P. 

161. 

3466« Add. Annotation : — Refd. Smith v, Thomp- 
son (1931), 146 L. T. 14. 

3457. Add. Annotation : — ^Refd. Smith v. Thomp- 
son (1931), 146 L. T. 14. 

8457a. .] — ^Although a general revoca- 

tory clause in a will does not necessarily 
revoke an earlier testamentary exercise of a 
power of appointment it requires cogent 
evidence to snow that that effect is entirely 
tmreasonable ; otherwise a revocation of the 
appointment will result. Apart from cases 
in which strong evidence is forthcoming , 


— Powers. 

rebutting revocation, any doubt which may 
have previously existed of tliis effect of a 
general revocatory clause upon the previous 
exercise of a power by an earlier paper must 
be regarded as now set at rest by the decision 
in Be Kingdom, Wilkins v. Fryer, No. 3457. — 
Lowthorpb-Lutwxdgb V. Lowthorpe-Lut- 
widgb, [1935] P. 151 ; 104 L. J. K. B. 71 ; 
163 L. T. 103. 

345911, .] — Where there were two testa- 

mentary papers, of which the first, a duly 
executed will {inter alia), exercised a special 
power of appointment under an ante-nuptial 
settlement, & the second, also a duly executed 
will, purported to revoke all former wills 
without expressly dealing with the power of 
appointment : — Held : the ct, could take 
into account the surrounding circumstances 
Sc treat the exercise of the power of appoint- 
ment as unrevoked. 

The ct. made a grant of letters of adminis- 
tration, with the two papers annexed as the 
last will of testatrix. Sc declared that the 
revocatory clause did not in fact revoke the 
earlier appointment, — Smith v. Thompson 
(1981), 146 L. T. 14 5 47 T. L. B. 60S ; 76 
Sol. Jo. 666. 

Armotaiion ; — Pistd. Lowthorpe-Lutwidg© v. Lowthorpo- 
Lutwidg©, [1936] P. 151. 

8469* Add. Annotation : — Consd. Be Phillips, Law- 
rence V, Huxtable, [1931] 1 Oh. 347. 


PART XIV. SECT. 9, SUB-SECT. S.— B. 
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Part XVI. — Construction. 


3488. Add. Annotaiion : — Generally^ Retd. Re 
Walker, Walker v. Walker, [1930] 1 Ch. 469. 

3490a. .] — (1) The ct. of Probate, in 

considering whether certain wills should be 
admitted to probate, expressed an opinion 
as to how the wills should be construed. In 
arriving at that opinion the ct. referred to 
matters which womd have been inadmissible 
in a ct. of construction on a question of con- 
struction the order for probate did not 
contain any finding on the question of con- 
struction. In view of the form of the order, 
there was no opportunity of appealing fi‘om 
it in the case of some of the parties who would 
be affected by the opinion expressed on con- 
struction if that opinion was binding on 
them : — Held : the opinion expressed by the 
ct. of Probate did not bind the Chancery Ct. 
before which the question of construction 
ultimately came. 

(2) The testatrix, in a will executed by 
her in 1927, described the document as her 
“ last will & testament & referred in it to a 
will of 1022 as a “ cancelled will.” 8he also 
wrote “ cancelled ” on the will of 1922 : — 
Held : these words by themselves were not 
sufficient to effect a complete revocation of 
the 1922 will & a codicil to it of 1925, but 
the question whether there had been revoca- 
tion rmist depend on the construction of the 
1927 will as a whole. 

(3) It being found, as a matter of construc- 
tion, that the provisions of the 1927 will were 
either entirely inconsistent with the pro- 
visions of the 1922 will & the codicil or merely 
repeated the provisions therein contained : — 
Held : the 1972 will rendered ineffective the 
whole of the provisions of the 1922 wiU &; the 
codicil. 

(4) If an absolute gift or appointment is 
made by a testator in one testamentary 
document to one person & the subject of the 
gift or ax>pointment is then given or appointed 
by a subsequent document to a second person 
& the second gift or appointment fails to 
take effect, the doctrine of dependent 
relative revocation does not apply in the 
absence of evidence that the testator intended 
that the person first benefited should take 
if the second person could not, & the first 
gift or appointment does not become opera- 
tive. — He HaWKSLKY’S SETTLElVtENTS, BLACK 
V. Tidy, [1934] Oh. 384 ; 103 L. J. Ch. 259 ; 
161 L. T. 299 ; 50 T. L. R. 231. 

8502, Add. Annotationa : — A a to (4) Apld. Be 
Jenkins, Jenkins v. Davies (1931), 100 
li. J. Oh. 266. As to (4) Consd. Barras v. 
Aberdeen Steam Trawling & Pishing Co., 
[1933] A. 0. 402 ; Be Sassoon, I. R. Comrs. 
V. Raphael, Be Sassoon, I. R« Comrs. v. 
Ezra, [1933] Ch. 868. Refd. Shaw v. Public 
Trustee (1920), 141 L. T. 465. 

3515, Add, Annotation : — ^Refd. Be Monroes Settle- 
ment, Monro v. Hill, [1933] Ch. 82. 


3516. Add. Annotations : — Refd. Rc liynch- White, 
Smith r. Lynch- White, [10371 3 All E. K. 
651 ; Macleay v. ^Preadwell, [1937] A. C. 62t). 

3554. Add. Annotation : — Refd. Be Grove-Qrady, 
Plowden v. Lawrence, [1929] 1 Ch. 567. 

3571. Add. Annotaiion : — Generally ^ Retd. Be 
ViUar, Pubhe Trustee v. VOlar, [1929] 1 Oh. 
243. 

3590. A dd. Annotation : — Refd. Be Walker, Walker 
V. Walker, [1930] 1 Ch. 469. 

3592. Add. Annotaiion : — to (3) Consd. Shaw v. 
Public Trustee (1929), 141 L. T. 466, 

3609. Add, Amiotaiions : — As to (1) Apid. Be 
Gowenlock, I^iblic Trustee v. Gowenlock 
(1934), 177 L. T. Jo. 95. As to (2) Apld. Be 
Smalley, Smalley v. Scotton, [1929] 2 Ch. 
112. As to (3) Apld. Re Smalley, Smalley v. 
Scotton, [1929] 2 Ch. 112. As to (4) Apld. Be 
Smalley, Smalley r. Scotton, [1929] 2 Ch. 112. 

3624. Add. Annotaiion : — Refd. Be Cockerill, 
Mackaness v. Percival, [1929] 2 Ch. 131. 

8625. Add. Annotation : — Refd. Re Hood, Public 
Trustee v. Hood, [1931] 1 Oh. 240. 

8650. Add, Annotation : — Geyierally^ Refd. Re Sas- 
soon, I. R. Comrs. v. Raphael, He Sassoon, 
I. R. Comrs. v. Ezra, [1933] Ch. 858. 

3672. Add. Annotation : — As to (3) Refd. British 
8.S. Owners’ Association v. Chapman (R.) & 
Sons (1933), 60 T. L. R. 159. 

3674. Add. Annotaiion: — Refd. Be Ridge, Han- 
cock V. Dutton (1933), 149 L. T. 266. 

3684. Add. Annoiaiuni: — As to (3) Refd. Be Mes- 
senger’s Estate, Cliaplin r. Ruam;, [19371 
1 All E. R. 355. 

3707. Add. Annotation: — Refd. Jagmohan Singh 
V. Pandit Sri Nath (1930), 46 T. L. R. 586. 

3715. Add. Annotation : — Apld. A.-G. v. Lloyd’s 
Bank, Ltd,, [1935] A. C. 382, Consd. Be 
Cohen’s Will Trusts, On lion a. Westminster 
Bank, Ltd., [1936] 1 All E. R. 103. Apld. 
Be Gatti’s Voluntary Scftlement Trusts, De 
Ville V. Gatti, [1936] 2 All E. R. 1489. Refd. 
Be Coleman, Public Trustee v. Coleman, 
[1930] Ch. 528. 

3741. Add. Annotation As fo (1) Refd. Re Bund, 
Cruikshank v. Willife> [1929] 2 Ch. 466. 

3743. Add. Annotation As to (1) Consd. Be 
Sutcliffe, Alison v, Alison, [1934] Ch. 219. 

3781. Add. Annotaiion: — Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

3g22a. .] — Testator devised & bequeathed the 

residue of his estate to the Public Trustee 
upon trust for sale & conversion & to pay 
one-half of the net income arising from the 
fund so created to R. & the other half to T., & 
“from & after their decease” to pay the 
principal as well as the income to a specified 
charity. R. predeceased testator. The 
question arose whether there was an in- 


PART XVI. SECT. 8, SUB-SECT. 1. 

1 i, CondUitm rdating to re- 

of donee.] — Be Patton, (19291 
nJi- ^ O. L, R. 666.— 

CAN. 


80 * Whether date of codftoiZ.]— -A 
codicil does not in all oases operate to 
make the wUl read as if made at the 
date of the oodidl. The intention of 
testator is an important element^;;— 
EoXAi. Trust Co. v, Shihmin, [1933] 

26 
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PART XVI. SECT. 4, SUB-SECT. 4.— 
A. (a). 

3694 3dv. .J — Be Bumn»y*s 

Estate (1925), 21 Tas. h. R. 3.— AUS. 
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testacy as regards B.’s share, & if not, 
whether it was payable, both capital Sc 
income, to the chaiity or whether R/s share 
of income was payable to T. for her life : — 
Held: there was no intestacy. The clear 
intention of testator was to benefit both R. 
& T. &, on the true construction of the will, 
the gift over to the charity did not take 
effect till the death of both the annuitants. 
The surviving annuitant was entitled there- 
fore to the whole of the income from the 
fund. — Re Ragdale, Public Trustee v. 
Tufpill, [1934] Ch. 362 ; 103 L. J. Oh. 181 ; 
150 L. T. 469 ; 60 T. L. R. 169 ; 78 Sol. Jo. 
48. 

3876. Add, Annotation : — Consd. Lowtliorpe-Lut- 
widge V. Lowthorpe-Lutwidge, [1935] P. 151. 

3890. Add the following para. : — 

Family repute admissible to show that a 
legatee was the godson of testator. 

8910. Add, Annotaiiona : — Consd. Re Prosser, 
Prosser v. Griffith (1929), 167 L. T, Jo. 307; 
Re Dale, Mayer v. Wood, [1931] 1 Ch. 357. 
Refd. Re Oossentine, Philp v. Wesleyan Metho- 
dist Local Preacher's Mutual Aid Assocn. 
(1932), 76 Sol. Jo. 512. 

3976. Add, AnnoicUion : — Consd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

4043, Add, Annotation : — Refd. Jagmohan Singh 
V, Pandit Sri Nath (1930), 46 T. L. R. 586. 

4049. Add, Annotaiiona : — Consd. Re Gates, Gates 
V. Cabell, [1929] 2 Ch. 420. Refd. Re Emer- 
son, Morrill v. Nutty, [1929] 1 Ch, 128 ; Re 
Mellor, Porter v, Hindsley, [1929] 1 Oh. 446. 

4054, Add, Annotaiiona : — Consd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. Refd. Re 
Sassoon, I. R. Comrs. v, Raphael, Re Sassoon, 
I. R. Comrs. v, Ezra, [1933] Ch. 858. 

4074. Add, Annotatum : — Consd. Re Thompson, 
PubUc Trnstee v. Husband, [1930] 2 All E. R. 
141. 

4106. Add, Annotation ^onsd. Rooke, Re, Jeans 
V, Gatehouse, [1933] Ch. 970. 


4110. Add, Annotation: — Consd. Price v, Gould 
(1930), 143 L. T. 838. 

4141a. Word used inaccurately.]*^Re Ridge, Han- 
cock V, Dutton, No. 6754a, poat, 

4179. Add, Annotation: — Refd. Re Recknell, White 
V. Carter, [1936] 2 All E. R. 36. 

4181. Add, Annotaiion: — Refd. Re ReckneU, 
White V, Carter, [1936] 2 All E. R. 36. 

4183. Add, Annotaiion : — Held. Re Recknell, 
White V, Carter, [1936] 2 All E. R. 30. 

I 4184. Add, Annotaiion : — Refd. Blackwell v. Black- 
well, [1929] A. 0. 818. 

4185. Add, Annotation : — ^Refd. Re Recknell* 
White V, Carter, [1936] 2 AU E. R. 36. 

4186a. .] — ^A testatrix by her will made in 

1902, when she was living in Isleworth, after 
giving certain specific Sc monetary legacies 
directed that “ all other money invested or 
in the London & County Bank " should be 
divided among the persons therein named. 
Testatrix, who had not had an account with 
the London Sc County Bank for many years, 
died in 1934, at Bexhill, where she had been 
living for some years : — Held : upon a proper 
construction of the will Sc in the circumstances 
of the case the words 
constituted a residuary 
“ invested or in the London Sc County Bank " 
were mere words of enumeration Sc not 
qualifying words. — Re Recknell, White v. 
Carter, [1936] 2 AU E. R. 36 ; 80 Sol. .Jo. 
406. 

4229. Add, Annotation : — ^Refd. Re Sassoon, I. R. 
Comrs. V, Raphael, Re Sassoon, I. R. Comrs. 
V, Ezra, [1933] Ch. 868. 

4241a. .] — A testator directed liis trustees to 

convert his property So invest the proceeds, 
& then went on : “ & I declare that the 
said trustees or trustee may vary tlie said 
stocks, funds, shares Sc securities at their or 
his discretion. Sc shall pay the moneys Sc 
the investment for the time being represent- 
ing the same to my said wife during her life 
upon trust for all my children or any child 


PART XVI. SECT. 9, SUB-SECT. 1.— A, 
3823 i. WiU construed to avoid in- 
teataev — Property not acquired at date 
of wul,\ — Re Qrazbbrook, Obtasb v, 
Latton, [1928] V. L. R. 75.— AUS. 


PART XVI. SECT. 9, SUB-SECT. 8.— B. 

•0. Gift to Hindu femate ,\ — In the 
case of a gift to a Hindu female, there 
is no presumption either that testator 
did not mean what he said, or that 
words are not to be given their ordinary 
meaninfir nnlesB further words are 
added which, by tautology or em- 
phasis, make it certain that they mean 
what they express. — ^Pramathanath 
SaBBAB V, SXTPRAKASB GBOSH <1930), 
I. L. R. 68 Calc. 77.— IND. 


PART XVI. SECT. 10. SUB-SECT. 2.— 
B. (a). 

3946 vll. Words of a wlU 

must be interpreted in their strict & 
primary sense when there Is nothing 
in the context of the will to suggest 
that they were used in any other 
sense . — Re HooriffiB, Hooper v, To- 
ronto General Trusts Oobpn., [19361 
3 D, L. R. 645 ; O. R. 538; affd, 
sub nom. Re Hooper. Haaoc v. Hooper, 
[1937] 1 D. L. R. 803 ; S. O. E. 362.— 
CAN. 

PART XVI. SECT. .10,^ SUB-SfiOT. 2, 


99, WiU of Indian testator ,} — Too 


rigid a construction of the English 
language should not be applied to the 
wlir of an Indian testator. — Indira 
Rani Grose v, Akhot Kumar Gross 



PART XVI. SECT. 10, SUB-SECT. 2. 
— C. 

4046 t. Testator irarps coTudlii,) 

— IJS Splan (Alta.), [19291 4 D. L. R. 
405.— CAN. 


PART XVI. SECT. 10, SUB-SECT. 2. 

— E. <d). 

4066 il. Effect of Maori oUS’ 

tomary marriaae ,] — Where the will of 
a Maori created {inter alia) a trust to 
pay Income to his wife for her life- 
time or so long as she shall rem^ un- 
married ** there is no oeaser of the 
wife’s interest upon her contracting a 
sexual relationship known as ** Maori 
oustomiary marriage.’* In any event, 
upon the facts the evidence did not 
disolOBe that testator had used the 
word ** unmarried *’ other than in its 
ordinal sense . — Re Tamahau Mahu- 
PUKU, Thompson v, Mahupuku, [1932) 
N. Z. li, R. 1807.— N.Z. 

PART XVI. SECT. 10. SUB-SECT. 5. 

sp. When later vmds prevail ,} — 
Application . of rule that where a 
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tcHtamontary gift has been iuodUie<J 
by a subseQuoiit clause in a will or Jh 
in oondlct therewith, the latter cause 
controls. — Dinsmore v, Dinsmohe 
(1936), 11 M. P. R. 196 ; 6 P. L. J. 
(Can.) 196.— CAN. 


PART XVI. SECT. 10, SUB^SECT. 6. 

f I. Clerical error,} — ^In con- 

struing a will the ot. goes far to dis- 
cover the intention of the testator, Sc 
If it can be discovered from the will 
Itself Sc the surrounding olroum- 
stauces a clerical error will be treated 
as such Sc the apparent intention 
given eiXeot to, — Be ZuBowsKi. [1928] 
1 D. L. R. 367 ; 22 Sask. L. B. 249 ; 
[1928] 3 W. W, R, 746.— CAN. 

I ii. Omission of henefUtiary.}-— 

In the residuary clause of a will which 
bore every evidence of having been 
prraaarod with great care & professional 
skill testator expressed his intention 
to dispose of all the residue ot his 
estate by gifts which were expressed 
to be ot * one-eighth ** ; but the words 
“ one-elgbth ** appeared only seven 
times : — Held : there was an intestacy 
as to tbe one-eighth share of the 
reridue ; the omission of the name of 
the beneficiary of this share was oleany 
due to accident or mistake, Sc the ct. 
should not haeard a speculation as to 
the name.-^l2e HoKrmaoii: Estate, 
{1888} 8 W. W. R. 586 ; 41 Mm. L; K. 
454 CU84] 1 0. L. B. 588.— CAN. 



VoL mV.— Wffls. Cases 4241ar^46ia 


who being sons or a son shall attain the age 
of twenty-one years, or being daughters or 
a daughter shall attain that age or marry & 
if more than one in equal shares/* He then 
empowered the trustees, after the death of 
his wife or previously by her direction, to 
raise any sums not exceeding half the ex- 
pectant share of any child for his or her 
advancement, & to apply the income of each 
child’s expectant Share for maintenance after 
the death of his wife ; & if no child, being 
a son, should attain twenty-one, or, being a 
daughter, attain that age or marry, the fimd 
was given over after the death of the widow : 
— Held : the widow took a beneficial interest 
for life in the fund. — Greenwood v. Green- 
wood (1877), 6 Ch. D. 964 ; 47 L. J. Ch. 
298 ; 37 L. T. 306 ; 26 W. R. 6 ; 21 Sol. 
Jo. 630, O. A. 

Amiotation -Refd. Smith r. Crabtree (1877), 6 Oh. D. 591. 

4375a. Uncertain time of ’distribution.] — Testator • 
by his will, devised his residuary real estate 
to his exors. upon trust to pay the income 
subject to life interest in pai*t for testator’s 
widow : “To such of my children from time 
to time as to my exors. shall appear to be 
most in need the payments to be at the 
absohite discretion of my exors. If at any 
time it appears to my trustc^es that none of 
my children are in need of assistance but 
arc all unembarrassed financially then after 
the death of my wife my trustees may 
divide the estate among my children then 
living in such proportions as to them shall 
seem fit.” The wife & eleven children sur- 
vived testator, dc the wife & four children 
died subsequently. One of the children 
applied to have various questions of con- 
struction arising under the will detci'inined 
by the ct., & in particular the question 
whether the trustees were not bound to make 
an immediate division & distribution of the 
corpus of the estate : — Held : the trustees 
were at liberty to distribute the estate among 
the children living at the time of such dis- 
tribution, but only if & when it should appear 
to them that none of the children were in 
need of assistance, all w’ere unembarrassed 
financially ; until the time for such dis- 
tribution should have arrived the trustees 
should pay the income from the estate from 
time to time to such of the children of 
testator as to them appeared most in need. — 
Magee v . Magee, [1936] 3 All E. R. 16, P. C. 


4385a. No subject of disposition mentioned.] — 

By his will, which was on a printed form, a 
testator appointed ,E. A. C. to be his exor. 
After providing for the payment of testator’s 
debts, funeral & testamentary expenses, the 
will proceeded : “I give & bequeath 
to E. A. C.” : — Held : upon a consideration 
of testator’s intention expressed in the wUl, 
E. A. O. was beneficially entitled to the whole 
of testator’s estate. — Me Messenger’s 

Estate, Chapijn r. Ruane, [1937] 1 All E. B. 
355 ; 81 Sol. Jo. 138. 

4S92a. Gilt to named person for distribution among 
political bodies to be selected.] — ^Testator by 
his will bequeathed 4 per cent, of his residuary 
estate to H. S. “ to be by him distributed 
amongst such political federations or bodies 
in the United Kingdom having as their 
objects or one of their objects the promotion 
of Liberal principles m politics as he shall 
in his absolute discretion select & in such 

sliares & proportions as he shall in the 

discretion think fit.” H. S. stated that he 
was able to ascertain all the bodies in the 
United Kingdom that fell within the de- 
scription of the bequest : — Held : no ques- 
tion of a charitable bequest arose ; there was 
a class of beneficiaries capable of ascertain- 
ment in a specified area ; the bequest was 
not void for uncertainty ; there was no trust 
for the promotion of Liberal principles ; & 
the bequest was valid. — Re Ogden, jBrydon 
V. Sawcdel, [1933] Ch. 678 ; 102 L. J. Ch. 
226 ; 149 L. T. 162 ; 49 T. L. R. 341 ; 77 
Sol. Jo. 216. 

Compare Charities, Vol, VIII., pp. 293, 294. 

4419. Add* Annotation : — Retd. Re Maynardi 
Pearce v. Pearce (1930), 69 L. Jo. 440. 

4432. Add, Annotation : — As to (3) Consd. Be 
Smalley, Smalley v. Scotton, [1929] 2 Ch. 112. 

4437. Add. Annotation : — ^Refd. Be Cruse, Gass v. 
Ingham, [1930] W. N. 206. 

4443. Add, Annotation : — Reid. Be Gates, Gates* 
V. Cabell, [1929] 2 Ch. 420. 

4564. Add, Annotations : — ^Refd. Smith v, Thomp- 
son (1931), 146 L. T. 14; In the Estate of 
Musgrave, Tidy v, Musgrave, [1934] Ch. 
402, n. ; Be Hawksley’s Settlement, Black v. 
Tidy (1934), 151 L. T. 299. 

4607. Add, Annotation: — Distd. Be Jackson, 
Beattie v. Murphy, [1933] Ch. 237. 

4619. Add, Annotation : — Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 


PART XVI. SECT. 12. SUB-SECT. 1. 

4386 xiii. .3 — He GinviN Estate 

a932). 40 Man. L. K. 481.— CAN. 

PART XVI. SECT, 14. SUB-SECT. 4. 

o i. .] — On determining 

whether the dovisea & bequests In th<} 
will in question herein were to bo paid 
free of probate & eueoession duties : — 
Held : the evidence of two legatees 
or their opinion of testatrix* intention 
was inadmissible, since it did not fall 
within the “ equivocation rule.** — lie 
Dixon Estate, [1935] 3 W. W. R. 118 ; 

appeal, (1936] 1 W. W. R. 383 ; 1 
D. L. R. 693 ; 50 B, O. R. 285.— CAN, 

4534 i. Words ased in peevliar 

s^as< 5 — Bvidente of dusiomary usaae by 
tcetator ,} — Where the words of a devise 
or bequest In their primary sonso, 
when applied to the circumstances of 
the family Sc the property, make the 
jieviso or bequest Sensible, collateral 
raots may be resorted to In order to 
snow that In some Becondary sense of 


the words Sc one in which testator 
meant to nso them, the- devise or 
bequest may have a full effect . — Re 
Creamer Estate, [1932] 3 W. W. R. 
621.—- CAN. 

4537 i. To translaie words of 

wUl ,] — In dotenninlnfr the meaning of 
expressions In a will written in a 
language other than English, pre- 

S onderating weight should be given to 
ae evldonco of persons who aro not 
merely skilled In the use of that lan- 
guage, hut have presumably a sounder 
judgment of the verbal nuances of 
that tongue under the conditions of 
life of the testator, with which they 
are familiar, than can be Imputed to 
ooncluslons from the study of 
dictionaries. 

^ 7 T”*trc neveuXf** as used lu the 
will in question herein, held to mean 
both grand-nephews Sc grand-nieces, 
Sc not posterity or descendants geim- 
rolly.— Sfe Brule, [1928] 1 W, W. R. 
308.— —CAN . 


4587 ii. Incorrect transla- 

tion filed ,] — Where a will is in a foreign 
language the probate copy of which 
Is an Incorrect translation, the Ct, of 
Equity will not look at the correct 
translation in order to construe the 
wUl, the proper course being to apply 
to the Probate Ct. to have the trans- 
lation corrected. Re Kleinsano 
(1928), 28 S. R. N. S. W. 466 ; 45 
N. S. W. W. N. 123.-— AUS. 


PART XVI. SECT. 14. SUB-SECT. 8.— 
C. (a) i. 

4629 iv. — Testator, who was 

ninety -one years of age Sc seriously 111, 
made his last will, Sc thereby made 
certain bequests to the children of his 
late sister Sarah Ann Baker, Testator 
had a sister Sarah Baker Sc a niece 
Sarah Ann Bacon {nH Baker). In 
order to clear np the dilBculty caused 
by the misdescription It was proposed 
to tender evidence of testator’s verbal 
instructions for his will & of the oorre- 



OaaM 466to-6S89a. English and Eic^nus Dicnssr Sttpplbmsnt, 


46S8a. .}— Be Ja.ok8oh, Bm.vsm v. Mttbpht, 

No. 6708o^ post. 

4084a. **War Loan.**] — Be Crusbji 

Gass v, Ingham, [19301 W. N. 206. 

4691. Add, Annotation: — As to (1) Hefd. Be 
Gowenlock, Public Trustee v, Gowenlock 
(1934), 177 L. T. Jo. 95. 

4708. Add. Annotation: — Oonsd. Be Smalley, 
Smalley v. Scotton, [1929] 2 Oh. 112. 

4715a. .] — Be GowBNLOcfK, Ptouc Trustee 

V, Gowenlock (1934), 177 L. T. Jo. 95. 

48B4a. .] — Be Gowenlock, Public 

Trustee v, Gowenlock (1934), 177 L. T. 
Jo. 95. 

4862. Add, Annotation : — Reid. British S.S. 
Owners’ Association v. Chapman (R.) & Sons 
(1933), 50 T. L. B, 169. 

4865. Add, Annotation : — ^Refd. Be Warren* • 

Warren v, Warren, [1932] 1 Oh. 42. 

4895. Add, Annotation: — As to {!) Retd. Be Car- 
rmgtor., Ralphs v, Swithenbank, [1932] 1 
Oh. 1. 

4911. Add, Annotation : — Consd. Shaw v. Public 
Trustee (3929), 141 L. T. 465. 

4921a. Money Invested in Swansea Harbour Trust 
— Statutory substitution ot Great Western 
Railway Stock.] — The undertaking of the 
Swansea Harbour Trustees was vested in 
the Great Western Railway Oo. by the Great 
Western Railway (Swansea Harbour Vesting) 
Act, 1923, which provided that stock of the 
Great Western Railway should be issued to 
holders of stock of the trustees in substitution 
therefor. Sect. 12 of the Act provides : 

“ Stock of the co. substituted by virtue of 
this Act for any stock of the Trustees . . . 
shall be held upon & subject to the same 
trusts liens chargee i)owers & other legal or 
equitable rights privileges & restrictions as 
affected the stock , . . for which by virtue 
of this Act the stock of the co. is substituted 
... & any reference in any Act of Parlia- 
ment deed will codicil book document 
instrument or writing to any such stock 
. . . shall be deemed to be a reference to the 
stock of the co. ... by virtue of this Act 
substituted therefor ” : — If eld : the latter 
part of the sect, was not restricted in meaning 
by regard to the ffrst part, & it applied to any 
reference to stock of the trustees in any 
“ document instrument or writing ” in 


existdHee when the Act of 1928 came into 
force, even though the document ^instru- 
ment or writing was not) then effective to 
create trusts liens charges i^owers or other 
legal or equitable rights privileges or restric- 
tions. 

By his will made in 1913 testator be- 
queathed the stuns of £3,500 & all other 
moneys that 1 may at my death possess 
invested in the Swansea Harbour Trust ” 
upon certain trusts. In 1923 testator re- 
ceived, pursuant to the Act of 1923, i^,800 

5 per cent, consolidated preference stock of 
the Great Western Railway Company in sub- 
stitution for his holding of £3,500 4 per cent. 
Swansea Harbour Stock, Sc continued to hold 
the Great Western Railway stock till his 
death : — Held : the reference in the will to 
the property bequeathed was a reference to 
stock of the Swansea Harbour trustees 
within the meaning of the Act ; by virtue 
of the latter part of sect. 12 of the Act the 
bequest operated to pass the substituted 
Great Western Railway stock. — Be Jenkins, 
Jenkins v, Davies, [1931] 2 Oh. 218 ; 100 
L. J. Oh. 265 ; 146 L. T. 181 ; 47 T. L. R. 
379, C. A. 

4944. Add, Annotation : — ^Refd. Be Union of 
London & Smith’s Bank, Ltd. Conveyance, 
Miles V, Easter, [1933] Ch. 611. 

5194. Add, Annotation : — ^Refd. English, Scottish 

6 Australian Bank, Ltd. v, 1, R. Comrs. 
(1931), 48 T. L. B. 170. 

5193. Add, Annotation : — As fo (1) Dlstd. Joseph v, 
Phillips, [1934] A. C. 348. 

5227. Add, Annotation : — Generally, Refd. Shaw 
V. PubHc Trustee (1929), 141 L T. 466. 

5239a. Occupation prevented by insanity.] — 

Testator bequeathed to his wife any house of 
which he might at the time of his death be 
the owner Sc occupier. At the date of his 
death his wife was in occupation of a house 
which he had bought & in which his furniture 
had been placed, but in which he had never 
resided, as, shortly after the purchase of the 
house, he became of unsound mind & was 
removed to a mental home : — Held : testator 
was the occupier of the house at the time 
of his death & his widow was entitled to the 
proceeds of sale of the house. — Re Garland, 
Eve V. Garland, [1934] Ch. 620 ; 103 L. J. 
Ch. 287 ; 161 L. T. 326 ; 78 Sol. Jo. 619. 


fipondenco between testator & hie 
niece & her children, & of a former will 
in which he had given a legacy “ to 
the children of my late niece Sarah Ann 
Bacon (daughter of my ** sister Sarah 
Baker ) '' : — Held : the evidence was 
admissible. & that the children of 
Sarah Ann Bacon were entitled to the 
share given under the will to the 
children of Sarah Ann Baker. — 
Tatlok, Taylor v, Baker, (1931 
N. Z. L, B. 352-— N.Z. 


PART XVI. SECT. 16, SUB-SECT. 3.— 
A, (f). 

sg. All my worldly goods — Passes 
rcaUy .] — Testatrix by her will gave 
unto her husband ** all her worldly 
goods for life under these conditions he 
is not to sell ‘ Southcote * or any of 
my household furniture that goes to 
my nephew D. for his life afterwards to 
his sons in perpetuity my husband has 
only a life interest In It after bis death 
my nephew D. Is to inherit * South- 
cote.* My husband can sell any 6c 


all my Northern Territory possessions 
at his will & live at ' Southcote * or 
let It as he chooses. . . The hus- 
band survived testatrix & was living ; 
the nephew died before testatrix, 
leaving three sons, all of whom were 
bom before the date of the will & were 
living : — Held : the words all my 
worldly goods ** included realty . — Be 
Lay, (1934) S. A. S. R. 196.— AUS. 


gift after the wldow*s death to the 
children being of the Income of the 
residuary estate without limit as to 
time, & there being no other dlsposi- 
tion of capital, it amounted to a gift 
of the capital. — Lyndon v, Lyndon, 
[19d0] N. Z. L. B. 76.— N.Z, 


6066 *. .]• 

[1931] 4 D. L. B. 91 
CAN. 


’Be Macdonald, 
) ; O. R. 659.— 


PART XVI. SECT. 16. SUB-SECT. 4.— 
A. (b). 

6066 lx. ,J— Subject to 

his wife’s rMt to carry on his farming 
business Sc take the net profits thereof, 
testator gave, devised. Sc beqneathed 
bis residuary estate to trustees to sMl 
&: convert the same Sc stand possessed 
of the proceeds, to pay the Income 
thereof to liis wife during her life Sc 
after her death to pay such Income 
equally ** between such of my children 
as shall survive me 6C be alive at the 
death of my said wife ” : — Held : the 
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PAHT XVI. SECT. 16. SUB-SECT. 6. 

8g. Gum occupation — Imperfect de 
scription.}—A devise of ** all my 
estate consisting of the farm on whicb 
I now reside ” was held to include a 
wood lot situated about fifty 
from the farm, the words ** consisting 
of the farm on which I now reside 
being an imperfect enumeration of the 
property Inomded in the general intt * — 
Lbwis Sc Sons, Ltd. e. 

(19341 2 V, h, R« 896 ; 7 M. P. R‘ 255: 
affd, (19843 S. O. B. 676 ; 4 D. L B* 
763.— CAN. 



Vol. ZLIV.— WiQs. Cam 6886-5460. 


5286. AM. Anfujfkxt^on Consd; Ee JenMnjs, 
JeuJdns v, Davies (1931), 100 L. J, Oh. 266. 

5286 a. Securities or Investments representing 
the same at date of testator, J—Tegtator 
appointed pltf. his sole executrix &; trustee. 
He bequeathed certain securities “ (or the 
investments representing the same at my 
death if they shall have been converted into 
other holdings) ” to pltf. upon trust for the 
benefit of a cousin for life. One of the named 
Bocurities was redeemed during testator’s 
lifetime, & he placed the sum so received 
together with other money on deposit account 
with his bank & with the A. & N. Stores, 
Titd. : — Held : on the true construction of 
tlie clause, there had been no ademption of 
the bequest. Money on deposit may be an 
investment. — lie Lewis’s , Will Tkl’sts, 
O’Sullivan v, Kobbins, [1937] Ch. 118; 
(19371 1 All H. K. 227 ; 100 L. .7. Oh. 90 ; 
150 L. T. 235 ; 63 T. L. R. 132 ; 80 8ol. Jo. 
1035. 

5830. Add, Annotation : — As to (2) Consd. Be 
Tomline’s Will Trusts, Pretyman v. Prety- 
man, [1931] 1 Ch. 621. 

5331. Add, Annotation : — Consd. Be Tomline’s 
Will Trusts, Pretyman v, Pretyman, [1931] 

1 Oh. 621. 

5332. Add, Annotation : — Consd. Be Tomline’s ' 
Will Trusts, Pretyman v, Pretyman, [1931] 

1 Oh. 621. 

5332. After this case add ; — 

See^ aUOf Nos. 5900, 5901, post, 

5332a. Manuscript letters.] — (1) Testator by his < 
will made a settlement of his two mansion 
houses So then bequeathed all the pictures 
prints statues sculptures articles of vertu 
books furniture So plate in my mansion 
houses . . . unto my trustees upon trust 
to allow the same, hereinafter c^ed ' the 
said heirlooms,’ to be used So enjoyed ” as 
in the will mentioned. Included in testator’s 
estate were 155 original manuscripts of the 
series of letters So papers known as the Paston 
letters. All the originals of the series had 
belonged to Sir Johm Penn, who, towards 
the end of the eighteenth century, had had 
these 165 letters inlaid into sheets of paper, 
which ho had then had bound in three 
volumes. Testator had acquired them so 
bound, So they were still so bound at the date 
of his death. On a summons on behalf of 
the tenant for life under the settlement 


as^ng whether the 156 letters were included 
m the chattels settled by the will to devolve 
as heirlooms or formed part of testator’s 
residuary estate, So, if the answer to the first 
p^ of the question was in the affirmative, 
that the tenant for life might be authorised 
to sep them : — Held : the three volumes 
containing the MSS. of the Paston letters 
passed under the will as heirlooms under the 
word “ books.” 

(2) There must be many objects of 
antiquity or curiosity which are not, 
ordinarily speaking, articles of vertu. I 
have suggested two, a prehistoric axe-head 
an E^ptian mummy. I do not think 
that an^ody in ordinary parlance would 
describe either of those things as an article 
of vei-tu. For my part I think that an 
article of vertu must be in some sense a 
product of the fine arts ; So the phrase 
connotes, if not artistic merit, a certain 
effort on the part of the person who originally 
produced it, in the direction of what he 
conceived to be the fine arts (Maugham, J.). 
— Be Tomune’s Will Trusts, Pretyman 
V, Pretyman, [1931] 1 Ch. 621, 520 ; 100 
L. J. Ch. 166 ; 144 L. T. 592 ; 47 T. L. B. 274. 

5d56a. .] — Be Fitzpatrick:, Deane 

V. De Valera (1934), 78 Sol. Jo. 735. 

5362a. Desk & contents — ^Pass-book & pro- 

missory notes in drawer.] — Testator be- 
queathed to Ills niece “ my personal effects in 
my room, including pictures roll-top desk 
chiffonier complete with their contents.” 
The desk had a drawer in which were three 
pass-books referring to deposit accounts for 
a total sum of over $30,600, So nine promissory 
notes payable to testator’s order So not 
endorsed. Another part of the will jirovided 
for pecuniary legacies, including one to 
testator’s niece : — Held : the bequest was 
only of such things as could properly be 
treated as personal effects, So dief not extend 
to the choses in action represented by the 
pass-books So promissory notes. 

These gifts depend for their validity on the 
physical delivery to the donee of something, 
the possession of which may confer a title 
to claim the real subject of the gift (Lord 
Warrington).— Joseph v. Phillips, [1934] 
A. C. 348 ; 103 L. J. P. C. 79 ; 151 L. T. 61 ; 
50 T. L. K. 385 ; 78 Sol. To. 317, P. C. 

5450. Add, Annotation : — Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 466. 


PART XVI. SECT. 16, SUB-SECT. 9* 

•a. Dominion Wear Borvds — Inacriiied 
stock $vfy8e4ruenily acg^iired,] — Testatrix 
by her will gave “ all Domiaiou war 
bonds whloh may form ** part of my 
estate (other than a sum of £400 ayall- 
able for payment of death duties) ” to a 
certain onnrch. At the date of the will, 
apart from the sum of £400 whloh was 
held in New Zealand Inaoribed stock, 
she had £700 in war bonds Issued under 
5;he War Purposes Loan Act, 1017, & 
New Zealand Government 
victory ** war bonds issued under the 
Jmanoe Act. 1918, Subsequent to the 
date of the will she Invested in inscribed 
stock the sum of £1,600, received from 
discharged mtges. : — Held : the ex- 
pression ** Dominion war bonds *’ must 
taken as meaning New Zealand 
Uovemment war bonds : having 

regard to the will Itself & the sur- 
ro^ding cheumstanoes, testatrix had 
not beyond all (or beyond reasonable) 


doubt excluded the ordinary & well- 
known meaning of ** war bonds," which 
did not include the inscribed stock 
subsequently purchased.— -/?c Banks, 
Louohnan V, Hamilton ; Hamilton 
V, LotroHNAN [1931] N. Z. L. R. 798. — 
N.Z. 

sd. MisfUscrvpHon of companv ,] — 
testator bequeathed to his brother 
S7 shares of common stock " of the 
British Columbia Telephone Co., Ltd." 
There was no co, so natued. A pro- 
viiKJial ou. had been incorporated in 
1891 whiesh changed its name to British 
Columbia Telephone Co., Ltd. ^ which 
in 1922 was amalgamated with a 
Dominion <iO., the name of the resulting 
CO. being ehauged to British Columlna 
Telephone Oo. All the shares in the 
pi’ovincial co. were surrendered for 
shares in the amalgamatt^d co. & f<->r 
all practical purposes the provincial 
oo. ceased to exist & since then there 
had not existed anywhere any co. of 
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tho name of the British (U)lmiibla 
Telephone Ct>., Ltd., ahhough that 
nau)o was often applied i)y the pubiic 
to the British (Columbia Telephone 
Co. All but 15 sliares of the existing 
CO. were held by another telephone co. 
& t.ho shares so hold wore not for sale. 
Neither at the date of his death nor at 
that of his will or codicil did deceased 
own any common shares in the British 
Columbia Telephone Co. or in tho pro- 
vincial 00 . but some years prior to 
any of said dates ho liad owned a 
greater number of ooiriTuon shares in 
the British Columbia Toleiihone Co. 
than 87 shares & at the time of the date 
of his death he owned, & for some years 
prior thereto had owned preference 
shares in tho Bi'itish Columlda Tele- 
phone Oo. :~Hdd: tiie legatee wOvS 
entitled under said bequest t<» 87 shares 
of c.ommou stock of the British 
Columbia Telephone Co.— /Vc Bahnaru 
Estate, [19373 1 W. W. R. 340 ; ol 
B. C. R. 230.— CAN. 
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5453. Add, Annotation ^onsd. Be Wajrren, 
Warren v, Warren, [1982] J Oh. 42* 

5458. Add, Annotation : — ^Refd* Be Cruse, Cass v, 
Ingham, [1930] W. N. 200. 

5466a. ** Bristol Gas Company shares ” — Stock 
passes.] — Be Orusb, Gass v. Ikgham, [1930] 
W. N, 206. 

5470. Add, Annotation : — ^Refd. Be Becknell, 
White V, Carter, [1936] 2 AU E. R. 
36. 

5520. Add, Citation: — affd, evb nom, Shaw v. 
Public Trustee (1929), 141 L. T. 466, H. L. 

5532a. ** War Loan ’* — Conversion Stock & 

Treasury Bonds.] — Testatrix by her will gave 
a legacy of “ my ]B400 5 per cent. War l^an, 
1929/1947.*’ She had never had any War 
Loan, but some time before the date of her 
will acquired i>400 National War Bonds. 
These were converted by her, £200 into 
£284 3} per cent. Conversion Stock, & £200 
into 5 per cent. Treasury Bonds, in each case 
before the date of the will. Testatrix 
possessed no other investments at the date 
of her death s — Held : the converted stocks 
passed under the description of “ War 
Loan.” — Be Price, Trumper v. Price, 
[1932] 2 Ch. 54: ; 101 L. J. Ch. 278 ; 147 
L. T. 361 ; 48 T. L. R. 318 ; 76 Sol. Jo. 217. 

5532b. ** War Saving Certificates ’’ — ^National Sav- 
ings Certificates.] — Be Lamb, Marston v, 
Chauvet (1933), 49 T. L. R. 541 ; 77 Sol. 
Jo. 603. 

5560. Add, Annotation: — As to (1) Folld. Be Col- 
lings, Jones V, CoUings, [1933] Ch. 920. 

5568. Add, Annotation : — Consd. Be Tomline’s 
Will Trusts, Pretyman v, Pretyman, [1931] 
1 Ch. 621. 


5598a. Garden implements & tools.] — Be Waver* 
TREE OF DELAMERE (BaRON), RUTHERFOKD 
V, ECall-Waijcer, No. 412a, ante, 

5598b. Movable plants.] — Be Wavertrbe op Be- 
lamere (Baron), Rutherford v, Hall- 
Walker, No. 412a, onto. 

5601a. .] — Be Wavbrtree op Delamere 

(Baron), Rutherford v. Hall- Walker, 

No. 412a, ante, 

5602. Add, Annotation: — As to (2) Consd. Be 
Tomline’s Will Trusts, Pretyman v, Prety- 
man, [1931] 1 Oh. 621. 

5602a. Consumable stores.] — Be Wavertree of 
Delamere (Baron), Rutherford v, Hall- 
Walker, No. 412a, ante. 

5625a. “ Furniture ” — Wireless cabinet.] — The 
ct. held that a wireless set contained in an 
oak cabinet would pass under a bequest of 
” furniture.” — Be Willey, Gouldino v, 
Shirtcliffe (1929), 46 T. L. R. 327. 

5696. Add. Annotation : — Expid. Be Gates, Oates 
V. OabeU, [1929] 2 Ch. 420. 

5696a. .] — In a will the word ” money ’* 

has its strict legal meaning of cosh, unless 
there is some context to enlarge the meaning 
so as to include things such as investmonts 
or other personal estate. — Re Putnbr, 
PuTNER V. Brooke (1929), 46 T. L. R. 325, 

5699. Add, Annotation : — Apld. Be Putner, Putner 
r. Brooke (1929), 45 T. L. R.* 326. 

6708a. Direction to pay debts.] — By a home- 

made will of 1928 testator, alter expressly 
directing payment of his debts & giving (inter 
alia) a limited interest in his (freehold) 
residence to his housekeeper, gave ** the 
remainder of any monies ” to nine legatees 
including the housekeeper. There was no 


PART XVI. SECT. 16, SUB-SECT. 14.— 
G. (b.) 

«a. ** Shares** — Investment cerHfi^ 

caies,} — One of the bequests was of 

AU my shares in the British Mtge. 
Trust Oorpn. of Ontario.” Testatrix 
owned shares in said oo. & also 
BTuaranteed inrestanent certificates is- 
sued by the same oo., acquired after 
the making of the wiU:— the 
bequest did not include the investment 
certificates. — Be Kennedy Estate, 
Kennedy Estate Exons, v. Jioklino, 
U936J 1 W. W. B. 204.— UAN. 

PART XVI. SECT. 16, SUB-SECT. 14.— 
O. (g). 

sd. ” Promissory notes ** — Dd^enJture 
bonds.] — By a codicil to his will 
testator gave to his lour daughters & 
his son. in equal shares, ” all rntgas.. 
promissory notes, money In bank . • . 
Ac cash in hand.” The will contained 
a residuary gift to the son. At the 
time of his death testator had tw« 
“ debenture bonds ” of a loan oo. 
made payable to him ” his exors., 
administrators or registered assigns *’ : 
— Held : these bonds did not pass by 
the oodicU as ” promissoiy notes,” they 
did not oome within the strict k 
primary meaning of those words, k 
there was nothing in the wUl or the 
olronmstanoes to indicate that a 
seoondary meaning Should ho given 
to them.— JRe Gee, {1928} 3 D. L. B. 
54; 62 0 L. B.184.— CAM. 

PART XVI. SECT. 16, SUB-SECT. 14.— 

J. (a). 

M. ” Household poods dt eSfeds ” — 
Motor cor.)— Be Johnson, [1631] 2 
D. L. R. 987.— CAN. 

if. ** Borne**.] — Testator, B., by his 
wlU directed payment of his debts, k 
proceeded to dispose of his estate as 


foUows : ” I give devise & bequeath 
£100 to my brother A.. £100 to my 
daughter M., the remainder of my 
money to my adopted J, : she can 
keep the home or seU It as she thinks 
best after paying all expenses.” 
Testator*8 estate oouslsted of acres 
of orchard land, on which was erected 
a cottage, wherein he k his adopted 
daughter, J., dwelt at the date of ids 
death. He owned, besides some house- 
hold furniture, a smaU museum, a 
certain amount of money invested on 
mtge.. k other smaU personal belong- 
ings ; — Held : the expression ” the 
home ” meant the bouse of testator, 
k the whole of the 54 acres of orchard 
land occupied therewith, together with 
the furniture, household goods, imple- 
meuts, k curios, as the same wore 
enJoyM in the home of testator; & 
J. took an estate In fee simple in the 
said orchard. — In the Will of Bayneb 
( 1929), 23 Taa. L. B. 41.— AU8. 

sk. Furniture db effects in hmse in 
which I now reside — Motor car.'h-Ji 
testator bequeathed to his wife ”the 
whole of the furniture k effects in the 
house at O. in which I now reside ” ; — 
Held: the bequest did not include a 
motor oar used by testator k his wife 
k kept in a garage built in the yard of 
the house but separated from ft by a 
distance of about thirty yards. — He 
Tobmey, Tobmey V. Tobhey, [1935] 
V. L. R, 890 ; 41 Aigus L. B. 420.— 
AUS. 

PART XVl. SECT. 16, SUB-SECT. 14.— 

L. (a), 

6698 lil. ” Money ” 

must be construed strictly when there 
are several terms of description show- 
ing it was not alone meant to pass the 
personal estate k also if there is an 
exprese fdtt of the residue . — He Saint- 
bill, [1983] 8 D. L. B. 231; 7 
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M. P. R. 49.--CAN. 

6697 iv. ,] — Testatrix 

made the following will : ” This being 
my last will k testament, 1 bequeath 
the interest of all my money on trust 
to my second husband G. until my 
child becomes twenty-one years of 
age. When the child reaches the ago 
of twenty-one the whole of my money 
is to be his. It G. dies before the child 
Is twenty-one years old G.*8 childrim 
are to have ton pounds each out of tlie 
estate k also all his funeral expenses 
are to be paid out of the estate ” : — 
Held : the word ” money ” as used In 
the will oomprisod ” the whole of the 
assets in the estate of testatrix, both 
real k personal.” — ^PtJUiJc Trustee v. 
Horton. U929) N. 2. L. B. 83.— N.Z. 

6697 V, .] — Testatrix made 

her will as foUows : ” I wish my grand- 
daughter, B.. to have the use of all my 
money for her lifetime. I now revoke 
all former wills.” At the date of her 
death testatrix was possessed of cash 
on current accoimt in her bank k cash 
on deposit account, money due to her 
for pension as the widow of an, army 
“Offloer, a sum of India 54 per cent, 
ytook, with dividends aocnied thereon, 
a sum of War Stock, with dividends 
aoc.**ued thereon, an undivided interest 
in leasehold property, on apportioned 
part of rents of leasehold property in 
which she had a life interest, an appor- 
tioned part of dividends on stocks in 
which she also had a life interest, k 
an undi^ded interest in 
property ; — Held : the word , all 
was Introduc^ Into the will ^ Insure 
a wide IntariTetation bring given to 


the interest 'lA the’ freehold.-—^ 
jRNNlNOe, CJALotocK ^ ® 

Lindembbe, [X93^ I. B. 196.— IB. 




Yolxm.^WmB. Cases 5708a-«881a. 


other residuary gift : — Held : having regard 
to the express direction to pay debts the gift 
of “ the remainder of any monies *’ could 
not be construed in the strict sense of the 
word monies, ’ but must include all property 
liable to the payment of debts. Therefore, 
the residuary property both real & personal 
passed by the gift either (a) on the ground 
that under Administration of Estates Act, 
1925 (c. 23), real & personal estate were now 
pari passu liable to the payment of debts, or 
(6) because when once it was clear that the 
word “ monies,** was not used in its strict 
sense the ct. could give effect to testator’s 
manifest intention to include the whole of 
his property in the gift. — Be Mellok, Porter 
V. Hindsley, [19291 1 Ch, 446 ; 98 L. J. Ch. 
209 ; 140 L. T. 469. 

AnnoUUiom : — Consd. lie Shaw, Moxintaln t>. Motmtaln 
U929), 168 L. T. Jo. 371 ; Jones v. Treasury Solicitor 
(1932), 48 T. L. R. 615. 

5714, Add. Annotationa : — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 616. Refd. Be 
Gates, Gates v. OabeU, [1929] 2 Oh. 420. 

5720a, .] — ^Testator made his will in the 

following terms : I leave all my money to 
A. B.’* His estate included cash in the 
house, in his solrs.* hands & on current 
account at his bankers, furniture, stocks & 
shares, & an equity of redemption in freehold 
property : — Held : in the absence of any 
context the word “ money ** must be con- 
strued in its strict sense. A; that the will 
therefore only passed the cash in the house, 
in his solrs.* bands A; on current account 
at his bank. — Be Gates, Gates v. Cabell, 
[1929] 2 Ch. 420 ; 98 L. J. Ch. 360 ; 141 
L. T. 392 ; 45 T. L. R. 522 ; 73 Sol. Jo. 429, 
C, A. 

Annotation: — Oonsd. Jones v. Treasury Solicitor (1982), 
48 T. L. R. 615, 

5724a, Real estate — Bequest of balance of 
money.^*] — Be Shaw, Mountain v. Moun- 
tain (1929), 168 L. T. Jo. 371 ; 68 L. Jo. 
334 ; [1929] W. N. 246. 

5781, Add. Annotation : — ^Consd, ReCollings, Jones 
r. Collings, [1933] Ch. 920. 

5731a, .] — A will contained the pro- 

vision “ All my money left to brother & 
sisters unused at their death is to go to a 
good lifeboat society,” & the brother pre- 
deceased the testatrix : — Held : the word 
** money ** meant money in the strict legal 
sense, but following Mannings v. PurcelU the 
term included money on deposit account 
with the bank. — Be Collings, Jones v. Col- 


lings, [1933] Ch. 920 ; 102 L. J. Oh. 337 ; 
160 L. T. 19. 

5784a, ,] — Be Gates, Gates v . Oabetx, 

No. 6720a, ante. 

5787, Add. Annotations: — Consd, Be Emerson, 
Morrill r. Nutty, [1929] 1 Oh. 128. Apld, Be 
Gates, Gates v. Cabell, [1929] 2 Oh. 420; 
Be Mellor, Porter v. Hindsley, [1929] 1 Ch. 
446. Consd. Jones v. Treasury Solicitor 
(1932), 48 T. It. R. 615 ; Be Collings, Jones 
V. Collings, [1933] Ch. 920. 

5764a. National Savings Certificates,] — ^A 

testatrix, by her will, bequeathed “ my 
money ** to two named persons “ equally 
divided.” At the date of her will & at the 
date of her death her estate amounted to 
about £1,438 3s. lid., A included National 
Savings Certificates of the value of 
£621 13s. Id. A £31 11s. 6d. per cent. 
War Stock. The remainder of her estate 
consisted of cash : — Held : in the absence 
of any context to the contrary in the will the 
word “ mone^j^ ’* must be given its primary 
meaning, A it did not cairy the National Saving 
Certificates or the War Stock. — Be Hodgson, 
No^vell V. Flannery, [1936] Ch. 203 ; 106 
L. J. Ch. 51 ; 154 L. T. 338 ; 62 T. L. R. 
88 ; 79 Sol. Jo. 880. 

5773. Add. Annotation : — Consd, Be Mellor, Porter 
V. Hindsley, [1929] 1 Ch. 446. 

5788, Add. Annotation : — Dlstd. Be Gates, Gates 
V. Cabell, [1929] 2 Oh. 420. 

6798, Add. Annotation : — Consd. Be Gates, Gates 
V. CabeU, [1929] 2 Oh. 420. 

5778, Add. Annotation: — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 615. 

5806. Add. Annotaiion : — Consd. Jones v. Treasury 
SoUcitor (1932), 48 T. L. R. 615. 

5808. Add. Annotation : — Consd. Be. Gates, Gates 
V. CabeU, [1929] 2 Ch. 420. 

5811a. .] — Be Mellor, Porter v. Hindsley, 

No. 6708a, ante. 

5811b. .] — Be Allan, Roberts v. Robinson 

(1933), 77 Sol. Jo. 448. 

5831. Add. AnnotaHorts : — Consd. Be Collings, J ones 
v. Collings, [1933] Ch. 920. Dlstd. Be 
Lewis’s Will Trusts, O’Sullivan v. Bobbins, 
[1937] Oh. 118. 

5881a. “ Property (not personal) ** — Personal 
estate except personal belongings — WiU made 
without legal advice.]— Re Banham, West- 
minster Bank, I/td. v. A.-G. (1931), 47 
T. L. R. 376 ; 75 Sol. Jo. 311. 


PART XVI, SECT. 16, SUB-SECT. 14.—. 
U (b) ii. 


6788 V, .] — Public Tbusteb 

t?. Lettoh (19W, 28 S. B. N. S, W. 
SIS ; 45 N. 6. W. W. N. 86,— AUS. 


PART XVI. SECT, 16, SUB-SECT. 14.— 
L. (o). 

if* Money due under mortgaoe — 
Receipt of c^que prior to death.]-^ 
Testator gave upon trust for certain 
nephews ** all moneys due A payable 
to me under ** a mtge. executed in his 
tavour over certain property sold by 
him. That mtge. provided for the 
payment of a stated sum per annum in 
reduction of toe principal sum, A the 
first of the annual payments fell due 
on Aug, 1. 1929. Testator died on 
Aug« 2, 1929. On the latter day, but 
prior to testator's death, a cheque In 
part payment of the first annual sum 
reached his solrs. On the same day, 
but after death, toe cheque was pro- 


onted for payment & cashed : — Held : 
intll the cheque was presented for 
»ayment & met, the deht remamed in 
xistence, although the remedy was 
asp«nded : fc aocor? W 


rf W’mtS. dSR reprosent^^ 
y the amount of tl 


r ijxhj ctLuvuuv *.»* the cheque ^was, at 
e moment of testator's 
ised within the words in the will ^ all 
loneys duo & under. — 

BHBY V. HA.TDEN (1931), 31 S. K. 

r. S. W. 324 ; 48 N. S. W. W. N. 61.— 
.US. 

ART XVI. SECT. 16, SUB-SECT, 14. 
— ^M. 

6868 i. All my personol property^ 
il^wfng words 1—uT E. 0. 

f her death owned no 

erty Bsld ; evidence of extrl^c 

Iroumstancos was properly admissiDie 
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to show ambiguity as to what testatrix 
understood & meant by “ all my per- 
sonal property," & It wm sulllclent to 
show that the term "personal pro- 
perty " was not understood bv her in 
Its technical sense butt as moaning * all 

621.— CAN. 

PART XVI. SECT. 16, SUB-SECT. 14. 
— P. 

5871 V. ite Splan (Alta.), 

[19293 4 D. L. R, 405. — CAN, 
sm. Life interest in atook,] — Re Gaul! 
(1935), 5 F. h. J. (Can.) 69.— CAN. 

PART XVL SECT. 16. SUB-SECT. 14, 
— Q, 

sp. Rente.h-Br her wiU,^ which ^ 
home drawn, dated Ai^. 17, 1934, 
provldod, inter alia : "I leave all my 
real estate (money A property) to be 
equally divided after all my Just debts 
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5897a. Articles of vertu — Hare books Si manu- 
scripts.] — Ee ZoucHB (Baroness), Duqdalb 
V. ZotTCHE (Baroness), No. 6568, ante* 

5897b. .] — Ee Tomunb’s Will Trusts, 

Prettman V. Pretyman, No. 5332a, ante, 

6899; Add, Annotation : — Consd. Re Mills’ Will 
Trusts, Marriott v. Mills, [1937] 1 All E. R. 
142. 

5899a. .] — The will of a testatrix con- 

tained the following clause : “I give & 
bequeath unto my daughter ... all my 
home & personal belongings except the piano 
... & all insurance to go to my daughter. 

. . : — Held : as the word “ belongings ” 

meant “ property,” the residxiary estate, 
which included cash in the house & money 
at the bank, passed to the daughter under the 
bequest as well as the personal chattels & 
the benefit of the insurance policies.* — Ee 
Mills’ Wiix Trusts, Marriott v. Mills, 
11937] 1 All E. R.. 142 ; 106 L. J. Ch. 159 ; » 
156 L. T. 190 ; 53 T. L. R. 139 ; 80 Sol. Jo. 
975. 

6901. After this case add : — 

-.] — See, alaot Nos. 5330-6332, ante. 

5913. Add, Annotation: — Consd. Midland Bank 
Executor Trustee Co. v, Earner’s Coffee, 
Ltd., [1937] 2 All E. R. 54. 

5913a. “ All sums owing to me.”] — ^By his will a 
testator declared ” I forgive & release to any 
person indebted to me all sums owing to me 
by them except such sums as shall be secured 
to me by mtges, or legal charges.” In 
answer to a circular sent to the sliareholders 
of a CO. in which testator was a shareholder, 
he had lent to the co. £300 which had not 
been repaid at the time of liis death ; — HeM : 
the words ” forgive Ac release ” did not restrict 
the operation of the clause to debts of a 
personal nature Ac the co, was released from 
payment of the £300 & all interest owing 
thereon. A sum of money on deposit at a 
bank Ac book-debts of testator’s business 
were not released. — Midland Bank Exe- 
cutor Ac Trustee Co., Ltd. v, Yarners 


Coffee, Ltd^, [1937] 2 All E. R. 54 ; 156 
L. T. 274 ; 63 T. L. R. 408 ; 81 8ol. Jo. 237, 

1 5985a. Autograph letters.] — Ee Neilson, 

CuMNCiNa V, Clyde (1929), 73 Sol. Jo. 766. 

6961a. Private papers ^.—Unpublished manu- 
script.] — 0. D., who died in 1870, by his will 
bequeathed ” all my private papers what- 
soever ” to G. H., who died in 1917, & the 
residue of his property to his children. 
Included in the property of testator was the 
manuscript of an unpublished work of 
testator which was sold & first published in 
1984. On a summons taken out by pltf., who 
was by devolution the executrix both of the 
“vidll of C. D. Ac the will of G. H. : — Held : the 
manuBciipt was a ” private paper ” Ac passed 
under the gift of ” all my private papers ” to 
G. H, — Ee Dickens, Dickens v. Hawkslby, 
[1936] Ch. 267 ; 104 L. J. Ch. 174 ; 162 
L. T. 376 ; 51 T. L. R. 181 ; 78 Sol. Jo. 898, 
C. A. 

6006. Add. Annoto/ton Refd. Ee Emerson, 
Morrill r. Nutty, [1929] 1 Ch. 128. 

60d6a. “ Everything I die possessed of.”] — ^A 

testator by his will gave ‘‘ everything I die 
possessed of ” to E. T. 

bequeathed 

estate to the testator. Testator died 
Ac his father died in 1934, leaving 
surviving testator’s two children, with tbe 
result that, by virtue of the Wills Act, s. 33, 
testator was to be presumed to have sui‘- 
vived his father, so as to prevent the opera- 
tion of the doctrine of lapse in respect of the 
half share of residue bequeathed to him by 
his father's will. Upon a simimons to 
determine whether the words in the testator’s 
will were sufficient to entitle E. T. to testator’s 
share in expectancy in liis father’s residuary 
estate, or whether testator difid intestate as 
far as that share was concerned : — U eld : 
the words of the gift to E. T. were a general 
residuary devise Ac included the property 
which hie would receive under his father’s 
will.— Rc IlAYTER, HaYTER V. TRANTER, 
[1937) 2 All E. R. 110. 


are paid between my two (2) Hi«t©re ” 
V. Ar- O. “ T bequeath all my personal 
property to my sister *’ O. *’ named, 
above, should either of my said sist-ors 
predecease me then the surviving 
sister takes everything.** At the date 
of her will W„ who w'as living with her 
sister O,, possessed nml estate amount- 
ing to Hgl ,500, consisting of vacant land 
& cottages, ik. personal estate amount- 
ing to £1,090, consisting of money in 
the Savings Bank & on fixed deposit. 
There w^as also an amount of £138 
owing to her in respect of overdue 
rents. W. died In Mar. 1935, There 
were no debts owing either at the date 
of her will or at her death ; — Held : 
the overdue rents passed under the 
gift of all my real estate (money & 
property),** but that the £1,090 passed 
to O. under the gift of all my personal 
property.*’™ WAUKlilli v, Pktkie (1.936), 
53 N. B. W. W. N. 156.— AUS. 


PART XVI. SECT. 15, SUB^SECT. 14. 


sq. Desk df ootUenU **-*’'Ayhoae8 in 
action evidenced hy documenieA — Be- 
quest of a desk Ac its oontenta : — Held : 
not to include choses in action evidenced 
by documents At bank books usually 
kept In the desk. — P hillips v. Joseph, 
[1934] 2 D. L. R. 677 ; 2 W. W. R. 
113, P. O.— CAN. 

sv. proceeds ** — Income.} ^ Be 


PROTER Estate (Alta.), [19291 4 
D. L. R, 358 ; 3 W. W. R. 78.— CAN. 


PART XVI. SECT. 16, SUB-SECT. 1. 

6977 11. .] — Testator died 

survived by his wife, & by a son & 
daughter. By his trast-disposltion & 
settlement, in which he stated that he 
bod already by inter vivos deed made 
sufficient provlsioD for his daughter, 
he directed his trustees, after payment 
of his debts, testamentary & funeral 
expenses, ft certain legacies, to make 
over the ” free residue ’* of his estate 
In equal shares to bis wife & son. The 
son ft daughter claimed ft were paid 
their legitim, the son forfeiting, in 
terms uf the will, its provisions ta his 
favour. A question having arisen as 
to whether ” free residue foil to be 
ascertained before or after deduction 
of the legitim fimd j — ReW ; *' free 

residue ** primarily meant residue after 
deduction (inter alia) of the legitim 
fund, ft that there was nothing in the 
language of the trust-disposition ft 
settlement to indicate that the testator 
had Intended to give these words any 
other than their ordinaiy meaning. — 
0AMBON V , Raynor, 11928] 8. 0. (Ot, 
of Bess.) 899.— SOOT. 


PART XVI. SECT, 16, SUB-SECT. 2. 
o i. —.3 — Held : the word ** bal- 
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ance ** was equivalent to “ residue.’*— 
He Andrew, Andrew v. Andrew, 
[1934] N. Z. L: It. 62G ; G. L. R. 529.— 

N.Z. 

sg. All other articles.] — A will by 
which 8i)eoiflc devises ft bequests were 
made to others than the testators 
wife concluded l>y ** devising in 
bequest” to his wife a certain house 
” ft all other articles [or things] which 
have not yet been above specified.* 
'The will was written in Ukrainian & it 
was proved that either the word 

articles ” or the word ” things ” was 
the proper translation of the word 
used by testator : — jfleld : the phrase 
quoted passed the residue of the estate 
to the wife. — He Mrlnyk Estate. 
Lazarok V . Zelbnko, 11936] 1 

W. W. R. 666.— CAN. 

PABT XVI. SECT. 16, «OB-SECT. 3. 

— A. 

si. Intention to dispose of residuer— 
Aggregate of gifts not eaekcmstifig 
— ^Where the whole residue of on 
was bequeathed in fractions wmch 
did not dispose of the whole, the 
remaining fraction was <fiYided among 
all the beneflriaries, since 
intended to dispose of aU.-— Be Wm- 
son’s Will, Wood «. Wmon (1935), 
9 M. P. R. 572 ; 6 P. L. J. (Oon.) 100.---' 
CAN. 


Vol. XUV.— Wills. Cases 6212— 65S7a. 


6212. Add. AnnotaUom : — ^Folld. Be Ma 3 mard, 
Pearce v* Pearce (1930), 69 L. Jol 440. 
Oonsd. Be Woods, Woods v. Oreagh, [1931] 
2 Oh. 138. 

6281. Add. Annotation: — Expld. ds Apld. Be 
Woods, Woods V. Oreagh, [1931] 2 Oh. 138. 

6239. Add, Annotation : — Apld. Be Sutcliffe, Alison 
V, Alison, [1934] Oh. 219. 

6289a. .] — Testator, who died in 1878, 

by his will directed his trustees to divide 
the income of his residuary estate until the 
death of his last-surviving child into five 
equal pa^ & to pay one of such parts unto each 
of his five children therein named during 
their lives & after the death of any of them 
to divide the income among such of them as 
should from time to time be living & the 
issue of such of them as should have previously 
died leaving issue per stirpes. & after the 
death of the last survivor of his said five 
children the trustees were to convert his 
estate & to hold the proceeds upon trust to 
pay one-fifth part thereof & to divide the 
same amongst the issue of such of his said 
children as should have died leaving lawful 
issue who might be then living, such issue 
to receive the share liis or her respective 
parents would have been entitled to in case 
such fifth part had been divisible equally 
among such parents. Each of testator’s 
cliildren except the last survivor left lawful 
issue, some of whom were living at the date 
of distribution : — Held : (1 ) the word “ issue 
must be construed as extending to all 
descendants. & the division among them was 
to be a stirpital one ; (2) the contingency that 
there should be issue living at the date of 
distiibution was not to be imported by 
implication into the constitution of the class 
of issue entitled, & therefore the personal 
representatives of four of testator’s gi'and- 
cMldren all of whom predeceased the last 
survivor of testator’s children without leaving 
issue living at her death were entitled to a 
slxare in the capital dii-ected to be divided 
among the issue of testator’s children. — Be 
SuTCUFPE, Alison v Alison, [1934] Oh. 
219 ; 103 L. J, Oh. 154 ; 150 L. T. 391. 


6240. Add, Annotation : — Consd. Be Sutcliffe, 
Alison V. Alison, [1934] Ch. 219. 

6266. Add, Annotation Re Watt’s Will 

Trusts, Watt v. Watt, [1930] 2 All E. E. 
1555. 

6298. Add, Annotation : — ^Refd. Be Walker, Walker 
V, Walker, [1930] 1 Oh. 469. 

6307. Add. AnnaUiUon : — Consd. Elliot v, Joicey, 
[1935] A. O. 209. 

6309. Add. Annotation Polld. He Watt’s Will 
Trusts, Watt v. Watt, [19301 2 All E. R. 
1555. 

6362. Add, Annotation: — ^Consd. Re Sutcliffe, 
Alison V. Alison, [1934] Oh. 219. 

Add. Annotation: — Consd* Re Sutcliffe, 
Alison V. Alison, [1934] Oh. 219. 

6525. Add. Annotation : — Consd. Re Walker. 
Walker v. Walker, [1930] 1 Oh, 469. 

6526. Add, Annotation : — ^Folld. Re Walker, 

Walker v. Walker, [1930] 1 Oh. 469. 

6527a. -.] — The primary meaning of 

“ shall die ” in a will is “ shall hereafter die.” 
In the absence of some context to indicate a 
contrary intention it cannot be construed as 
equivalent to “ shaU have died ” or ” shall 
be dead,” so as, in an original or substitu- 
tional gift to the issue of a child or other 
person who “ shall die,” to let in the issue 
of one who was already dead at the date of 
the will. 

Testator by his will directed that after the 
death of his wife his trustees were to stand 
possessed of his residuary estate for all his 
chil^en in equal shares ” provided neverthe- 
less in case any child of mine shall die in my 
lifetime leaving issue living at my death such 
issue shall stand. in place of such deceased 
child, & shall take equally between them if 
more than one the share of my residuary 
estate which such deceased child of mine 
would have taken if he or she had survived 
me.” One of testator’s sons died three weeks 
before the date of the will, leaving one child, 
a daughter, surviving him, & these facts 
weT‘e known to testator when he made his 
win ; — Held : there being no context in the 


PART XVI. SECT. 17. SUB-SECT, 3. 
— A. 

sm. Intention to heneftt class — Shires 
dependent on exercise of power of appoint- 
ntent — Effect of iwn-eaxrcise of pmocr.] 
—Underwood v. Dawson (N. S.), 
11929] 2 D. L. R. 278.-~CAN, 

PART XVI. SECT. 17, SUB-SECT. 3. 
— B» 

6196 i. OcnercU rule.] — lie Sloan 
E sTyVTK, Bull v. Sloan, 1.1937] 3 
W. W. K. 455. -CAN. 


PART XVI. SECT. 17. SUB-SECT. 3.— 
C. (a). 

6216 XV, .1 — The term ** ohll- 

in the will In question herein 
held not to Inolude the children of a 
daughter who predeceased the testator. 
This oonoluslon held not affected by 
fleet. 81 of Manitoba Wills Aot, 

1913, since it assTimes that a devise 
has been made, & In this case there was 
no devise to the children of said 
daughter. — Be Woodman Estate, 
2 W. W. R. Ill ; 43 Man. L. K 
342.— CAN. 

PART XVI. SBOT, 17, SUB-SECT. 3.— 
C. (e). 

6255 V. For” 11 91 8 IN. Z. L. R. 364 
eead ” [19281 N. Z. 364.” 


PART XVI, SECT. 17. SUB-SECT. 3.— 
C. (d) ii. 

6304 i. Provision for conversion dr 
distribution when all attain age .] — 
Testator devised & bequeathed his 
residuary estate upon trust to convert 
& to divide the same equally between 
such of his grandchildren as should 
attain the age of twenty-one years, 
excepting certain named grandchildren, 
& empowered the trustees to postpone 
conversion & distribution for such 
time as they in their absolute dis- 
cretion might deem expedient & in 
the meant^e to carry on tt^stator'a 
business. He then gave directions 
for the distribution of the incomo of the 
business during the period of its con- 
tinuance. At the date of testator’s 
death there were a number of grand- 
children, of whom one had attamed 
the age of twenty-one years. The 
trustees had postponed conversion for 
several yeans, & during that period 
other grandchildren were bom:— 
Held : the ” rule of convenience laid 
down In Andrews v. Partinglont No. 
6266, had no application until oon- 
veralon, inasmuch as (a) upon the 
true constaruotlon of the mil there w^ 
no occasion for the operation of the 
until conversion had taken pl(^, 
& (b) the win contained an expression 
of a contrary intention. Themlom, 
the class of grandchildren entitled, to 
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share in the residuary estate was not 
closed until the date of conversion. — 
PebmaiVent Trustee Co. of New 
South Wales, Ltd, v. R. (1929), 30 
S. R. N. S. W. 318 ; 47 N. S. W. W. N. 
116.— AUS. 

PART XVI. SECT. 17. SUB-SECT. 5. 

-C. (a). 

q i. .] -Testatrix devised real 

estate to a nephew & his wife for life, 
& then to the children of the nephew 
or such of them as should then bo 
living, in equal proportions, & in caso 
either of siirb children should be 
decH^ased leaving lawful issue then to 
such issue tlio same share which the 
parent would have had if living : — 
Held : the devise to the issue of tho 
children was original & not sul).stitu- 
tional. — Re Bentley's Trusts (1935), 
9 M. P. xl. 271. --CAN. 


PART XVI. SECT. 17, SUB-SECT. 5. 

— C. (o) i. 

6502 xl, .] — The words 

‘ shall die ” in a will must be given 
their primary meaning, ” shall die 
hereafter,” unless there be some con- 
text indicating that these words were 
not used in a strictly future sense. — 
Be KINO. Kino v. King (1932), 32 
S. R. N. S. W. 669 ; 49 N. S. W. W. N. 
228.— AUS. 



Cases 65S7a— 6729. Engush and Empibe Digest SupmiMENT. 


will, such 843 a gift to children who shall 
attain the age of twenty-one years/" the 
word “ shall ** must be strictly construed as 
referring to the future only, & therefore 
the daughter of the deceased son was not 
entitled to any share in the residuary estate. 
— Be Waijkeb, Wajlker v, Walkbb, [1930] 
1 Ch. 469 ; 99 L. J. Oh. 226 ; 142 L. T. 472 ; 
74 Sol. Jo. 106, O. A. 

6528. Add* AnnotaUoni — Consd, Re Walker, 
Walker v. Walker, [1930] 1 Ch. 469. 

6587. Add. AnnoUUion : — Consd. Re Walker, 
Walker v. Walker. [1930] 1 Oh. 469. 

6538. Add. Annotation : — Consd. Be Walker» 
Walker v. Walker, [1930] 1 Oh. 469. 

6540. Add. Annotation : — Consd. Be Walker, 
Walker v. Walker, [1930] 1 Oh. 469. 

6669. Add. Annotation : — ^Reld. Be Smalley, 

Smalley v. Scotton, [1929] 2 Oh. 112. 

6688. Add. Annotation: — ^Refd. Be Hyde, Smith 
V. Jack, [1932] 1 Oh. 96. 

6708. Add. Annotation: — As to (1) Distd. Be 
Jackson, Beattie v. Murphy, [1933] Oh. 237. 

6708a. Bequest to nephew — ^Legitimate preferred 
to lUegitimate of same name — Unless ex- 
trinsic evidence admissible to prove the 
contrary.] — Testatrix devised & bequeathed 
all her real &; personal estate to her trustees 
upon trust for sale & conversion, & to hold 
the net proceeds upon trust for her two 
brothers, two sisters Sc “ my nephew Arthur 
Murphy in equal shares. Testatrix had 
three nephews named Arthur Murphy, two 
of whom were legitimate sons of two of her 
brothers Sc the other was an illegitimate son 
of a sister. One of the legitimate nephews 
was resident in Australia, but had ^sited 
testatrix on occasions.* The other legitimate 
nephew was resident in England Sc known 
to testatrix, but he was the son of a brother 
who was given another share of the residuary 
estate. The illegitimate nephew had mar- 
ried a legitimate niece of testatrix Sc was 
well known to testatrix, whose affairs he had 
managed before her death for some time. 
Questions arose as to which person testatrix 
had intended by the words “ my nephew 
Arthur Mmphy : — Held : (1) if there had 
been only the two legitimate nephews it 
would have been impossible to tell which of 
them was intended. Sc the ambiguity would 
have caused an intestacy ; (2) although as 
against one legitimate claimant evidence 
could not be admitted in favour of an illegi- 
timate claimant, the ct. was entitled in the 
circumstances to look at evidence as to the 
family ; (3) if from such evidence it appeared 
that testatrix did not intend to describe 
either of the legitimate nephews, but did 
intend to describe the illegitimate nephew, 
the ct. could not disregard such evidence ; 


(4) in order to avoid ambiguity the ct. was 
entitled to consider the claim of the ille^- 
timate nephew ; (6) on the evidence the 

person who had married a niece of testatrix, 
Sc so was in a sense a nephew, was clearly 
intended by the words used in the will ; Sc 
the illegitimate nephew took a share of the 
residuary estate. — Be Jackson, Beattie v, 
Murphy, [1933] Ch. 237 ; 102 L. J. Oh. 1 ; 
148 L. T. 238 ; 49 T. L. B. 6 ; 76 Sol. Jo. 779. 

6720. Add. Annotation : — Consd. Be Bidge, Han- 
cock V. Button (1933), 149 L, T. 266. 

6726. Add. Annotation : — As fo (1) FoUd. Be Hall, 
Hall V. HaU, [1932] 1 Oh. 262. 

6726. Add. Annotation : — Distd. Re Hall* Hall v. 
HaU, [1932] 1 Ch. 262. 

6728a. ** Grandchildren of any degree ** — AU law- 
ful descendants except children.] — ^By his will 
testator disposed of two equal fouHh parts 
of his residue, in the will called “ the residuary 
trust fund,*" as therein mentioned. Sc directed 
his trustees, after the death of one of his 
daughters, whom he named. Sc her husband, 
Sc subject to or in default of any exercise of 
a general power of appointment by her, to 
hold another equal fourth part “ in trust as 
to the capital Sc income for all my grand- 
children who may be living at the time in 
equal shares.*" By the second of two 
codicils he directed that his trustees, at the 
death of the survivor of his son J. Sc J.*8 wife, 
should divide the amount of the remaining 
fourth part into as many parts as there may 
be grandchildren of any degree of mine then 
living, Sc give to each one a part, part Sc part 
alike."" Testator had five children. One 
predeceased him without leaving issue her 
surviving, AU of the remaining four maiTied, 
three having issue of their marriages. J. 
predeceased his wife, there having been no 
issue of the marriage. At the date of the 
death of J.’s wife, there were living lawful 
grandchildren, great-grandchildren & great- 
great-grandchildren of testator. By this 
summons the trustee ot the will Sc codicils 
asked {inter alia) whether, on the true con- 
struction thereof, the words ** grandchildren 
of any degree of mine then living "* included 
lawful grandchildren Sc remoter descendants 
of the testator living at the death of J.*8 
widow. There was evidence that a ^eat- 
grandchild of testator was shown to him at 
a date before the execution of the codicils : — 
Held : the words “ grandchildren of any 
degree '* included all testator*s lawful 
descendant, save his children, Uvinp: at the 
date mentioned in the second codicil. — Be 
Hall, Hall v. Hall, [1932] 1 Oh. 262 ; 101 
L. J. Oh. 129 ; 147 L. T. 33. 

6729. Add. Annotation: — Consd* Be Bidge, Han- 
cock V. Button (1933), 149 L. T. 266. 


PART XVI. SECT. 17, SUB-SECT. 6.-- 
A. (d). 

6702 1. Reference in wiU to itte- 
giHnuUe ohUd-^Aa ** niece .**] — By bis 
wlU testator, out ot bis residuary 
estate, gave a sum ot money to ** my 
niece J. M., daughter ot my late sister 
Martha,** Sc gave othersums to children 
ot his other brothers Sc sisters in- 
cluding ** my nleoe J. E., daughter ot 
my late sister Margaret.’* He finally 
diieoted that the ultimate residue of 
his estate be held in trust tor ** the 
ohlldren at my brothers Sc sisters share 


Sc share alike.** J. M. was the illegiti- 
mate Sc only daughter ot the testator’s 
sister Martha. J. E. was legitimate : 
— -HeW.* J. M. was included in the 
trust tor the children ot the testator’s 
brothers Sc sisters . — Re Mitohrll, 
Baelabat Tbustkibs, Exobs, & 
AOBNOT Co., Ltd. v. National 
Tbubtbbs, Exons. Sc Aobnoy Co. of 
A tTsnULAfiiA, Ltd., (19291 V. L. R. 
95 : Azgns L. li. 108.— AUS. 

PART XVL SECT. 17, SUB-SECT. 6.— 
B. (0) i. 

6729 iv. ^.1— Testatrix, after a 
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gift to her husband of an estate for 
life in ail her real Sc personal estato, 
dlreoted that her estate should be 
oqimlly divided among all the 
then living after his death ’* ; — ; 
the expression “ all the nieces was 
equivalent to “ all my nieces,” & there 
was no context in the will sufficient 
to displace its strict legal meaning, 
namely, niooes by blood, Sc to exp*iDn 
the word ** nieces ” so as to 
nieces by affinity.— Re Daw. 1 
LASS V. MoPhbb (1983), 38 a E. N. 

339 ; 50 N. a W. W. N. 122,— AUS. 


6726 iv. 



Vol. XUV.-^Wills. Oases e786-6887a« 


0736* Add, Annotation : — Consd. Be Bidge, Han- 
cock V, Dutton (1933), 149 L. T. 266. 

6787, Add, Annotation: — ^Refd. Be Bidge, Han- 
cock V, Dutton (1933), 149 L. T. 266. 

6789^ Add. Annotation: — As to (1) Consdi. Be 
Bidge, Hancock v. Dutton (1933), 149 L. T. 
260. 

674^* Add, Annotation: — As to (1) ApW. Be 
Bidge, Hancock v. Dutton (1933), 149 L. T. 
266. 

6741* Add, AnnotcUion : — ^Refd. Be Bidge, Han- 
cock V. Dutton (1933), 149 L. T. 266. 

6746. Add. Annotation : — ^Refd. Be Bidge, Han- 
• cock V. Dutton (1033), 149 L. T. 266. 

6747. Add. Annotation: — Distd. Be Bidge, Han- 
cock V, Dutton (1933), 149 L. T. 266. 

-.] — Testatrix made her will on Oct. 28, 
1925, & died on May 22, 1932. Her niece 
A. G. B, liad a child born on Oct. 9, 1925. 
A. G. R. died in childbirth. The name at 
that time mentioned as one to be given to 
the child was Clifford, but he was baptized 
Kenneth Higham B. By clause 3 of the 
will testatrix gave free of duty “ to my 
nephew Clifford Rich, the infant child of my 
late niece Annie Gertrude Rich, the sum of 
one thousand pounds.** She bequeathed the 
residue of her estate equally between all or 
any my nephews 8c nieces living at my death 
who being male attain the age of twenty-one 
years or being female attain that age or 
marry. The greatnophews & greatnieces of 
testatrix claimed that liaving regard to 
clause 3 of the will testatrix intended her 
residuary estate to be divided equally be- 
tween nephews, nieces 8c greatnephews 8c 
greatnieces. If the nephews 8& nieces only 
were entitled they would take ono-eightli 
share each in the residue, but if gieat- 
nephews 8c greatnieces w^ere entitled also 
each of the class w^ould be entitled to one- 
twentieth of the residue : — Held. : the pre- 
sent case was not governed by James v. 
Smith, No. 6747, as there were sufficient 
variations in the wiU there 8^ the will in the 
present case to prevent its being authority 
to govern the words in the will in tins case. 
There was no interpretation of the words 
** nephews 8c nieces ** to be found in clause 3, 
but the use of the word nephew ** in that 
clause was rather a term of affection. The 
single use of a word inaccurately in one part 
of a will did not necessarily mean that that 
word was used equally inaccurately when it 
occurred again later on. — Re Ridge* Han- 
cock V, DutTON (1933), 149 L, T. 266, O. A. 

6822. Add, Annotation : — Hefd. Be Smalley, 
Smalley v. Scotton, [1929] 2 Ch. 112. 

6827a. « My uncle G. D. C.^'—Cousin G. D. C.J 

— ^Where in a will legatees were described as 
the grandchildren of ** my uncle George 
Demus Oumock *’ though in fact he was a 
cousin of testatrix, 8c the will had been 
admitted to probate, but no copies of probate 
had been issued, the ct* granted an applica- 
tion for the exclusion of the words “ my 
uncle ** Ik^m probate. — Be Clark (1932), 101 


L. J. P. 27; 147L.T.240; 48T.L. B, 544; 
76 Sol. Jo. 461. 

6840. Add, Annotation : — Refd. Re Smalley, 

Smalley v. Scotton, [1929] 2 Ch. 112. 

6867. Add. Annotation: — Hefd. Elliot v. Joicey, 
[1935] A. C. 209. 

6868. Add. Annotation : — ^Refd. Elliot v. Joicey, 
[1935] A. 0. 209. 

6872. Add. Annotation : — ^Refd. Eiliot v. Joicey, 
[1935] A. C. 209. 

6877. Add. Annotation: — Consd. EUiot v. Joicey, 
[1935] A. C. 209. 

6884. Add. Annotation: — Overd. Elliot t;. Joicey, 
[1935] A. C. 209. 

6886. Add. Annotation : — FoUd* Elliot v. Joicey, 
[1936] A. C. 209. 

6887. Add, Annotation : — Refd. Elliot v. Joicey, 
[1935] A. C. 209. 

6887a. .] — Testatrix executed a power of 

ai3poiiitiDg trust funds under her father’s 
by appointing the funds in favour of all 
her children surviving her in equal shares, 8z; 
directed that each child’s share should be 
retained by the trustees of her father’s will 
ui)on trust during twernty-one years from her 
death to i^ay the income of such share to such 
child if he or she should so long live. If such 
child should die within the said X)eriod of 
twenty-one years then tlie trustees were to 
hold such share & the income thereof in trust, 
in default of appointment by the cliild, upon 
the trusts following : “In the event of such 
child of mine leaving any issue him or her 
surviving in trust for such child of mine 
absolutely but in the event of such child 
of mine not leaving any issue him or her 
surviving then such share & the income 
thereof shall go 8c accrue by Wtay of addition 
to the share or shares in the appointed funds 
of my other child or children who shall 
survive me,” etc. Testatrix died on Jan. 12, 
1912, leaving her surviving three sons, of 
whom one married on Apr. 14, 1931, 8c died 
on May 11, 1932, intestate without having 
cxeicised the power of appointment under the 
will of testatrix. On June 12, 1932, a 
posthumous child was born to him ; — Held : 
the said son did not “ leave issue him sur- 
viving ’* within the meaning of the will, but 
in the events which happened, his share 
acemed by way of addition to one of the other 
sons of the testatrix. 

The effect of Villar v. GiJbey, No. 0886, 
may be thus summarised : — 

Subject to any special context in the docu- 
ment to bo construed : (a) Words referring 
to children or issue “ born *’ before or 
“ living ’* at, or “ surviving,” a particular 
point of time or event will not in their 
ordinaiy or natural meaning include a cliild 
en ventve sa mere at the relevant date. 

(&) The ordinary or natural meaning of the 
words may be departed from, 8c a fictional 
construction applied to them so as to include 
therein a child envoniresa mere at the relevant 
date 8c subsequently born alive if , but only if , 
tlifxt fictional construction will secure to the 


PART XVt KBOT. «DB-«B0T. 7. 
•— A« (Ah 

: .}— ifeTBBMBLAT, 
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6867 vii. .h-A ohfid en ven^e ea 

m*re is considered m a cMd 
To include such unborn child in a class 
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of “llvlnir” obildren, it must be 
shown that such inclusion, as here is 
for that child*s benefit . — Re Bkown, 
BkownV Bbown. 11933] N. Z. h. K. 
116.— N.Z. 
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child a bexieflt to which it wcmld have been 
enUtled If It had been actually bom at the 
relevant date. 

{c) The only reason & the only justifica- 
tion for applying such a dctional construction 
is that where a person makes a gift to a class 
of children or issue described as born*' 
before or ** living ** at or ** surviving ** a 
particular point of time or event, a child 
en ventre ea mire mxist necessarily be within 
the reason & motive of the gift. 

(d) That being the only reason & the only 
justification for applying the fictional con- 
struction, it follows that, if the person who 
uses the words under consideration confers 
no gift on the children or issue described as 
above mentioned, but confers the gift on 
some one else, it is impossible (except in the 
light of subsequent events) to aifirrn either 
that the fictional construction will secure to 
the child cn ventre sa mire a benefit to which 
if born it would be entitled, or that the child 
en ventre sa mere must necessarily be within 
the reason & motive of the gift made. In 
these circumstances the words used must bear i 
their ordinary or natural meaning. — Elliot 
V, JoiCEJY, [1935] A. C. 209 ; 104 L. J. Ch. 
Ill ; 51 T. L. R. 261 ; 79 Sol. Jo. 144 ; sub 
nom. Re Joicey, Joicey v. Elliot, 152 L. T. 
398, H. L. 

6892. Add, Annotation : — Gonsd. Elliot v, Joicey, 
[1935] A. C, 209. 

6912. Add, Annoiniion : — ^Refd. Re Messenger’s 
Estate, Chaplin v, lluano, [1937] 1 E. B. 
355. 

6957a. .] — ^Alter testator’s birth, liis mother, ^ 

M. J., married E. J., a widower with one 
daught/er. There were three children of the 
marriage of M. J. & E. J. By his will, 
testator gave to his trustees £10,000 “ upon 
trust to invest the same & to pay the income 
thereof to E. J. & my mother M. J. . . . dur- 
ing their joint lives, & on the death of either of 
the said E, J. & M. J. upon trust ... to divide 
the same in equal shares between the children i 
of the said E. J. & M. J. on their respectively | 
attaining the age of 21 years ” ; — Held : 
upon the true construction of the will, the 
legacy became, on the death of the survivor 
of E. J. & M. J., divisible in equal thii*ds 
between the three children of the marriage 
of E. J. & M. J. & the child of E. J. by his 
former marriage was not entitled to share in 
the legacy. — Be Lewis’s Will Trusts, 
Phillips v, Bowketo, [1937] 1 All E. K, 556 ; 
81 Sol. Jo. 179. 

6984. Add, Annotatione : — Consd. Be Dale, Mayer 
V, Wood, [1931] 1 Oh. 357. Refd. Be Prosser, 
Prosser t>. Grimth (1929), 107 L. T. Jo. 307; 
Be Oossentine, Philp v. Wesleyan Methodist 


Local Preachers* Mutual Aid Aasoon* (1932), 
76 Sol. Jo. 612. 

6985. Add* Annolati)on$ i — As to (2) Oonsd. Be Dale, 
Mayer v* Wood, [1981] 1 Oh. 367. Apld. Be 
Oossentine, Philp v. Wesleyan Methodist 
Local Preachers* Mutual Aid Assocn. (1982), 
70 Sol. Jo. 612. . 

6986* Add* Annotation: — Oonsd. Be Dale, Mayer 
V, Wood, £1931] 1 Oh, 367. 

6939. Add, Annotation: — Gonsd. Be Dale, Mayer 
V. Wood, [1931] 1 Oh. 357. 

6994* Add, Annotation : — ^Refd. Be Dale, Mayer v. 
Wood, [1931] 1 Oh. 357. 

7032. Add. Annotedion : — Refd. Re Sassoon, 1.* B. 
Oomrs. V. Raphael, Be Sassoon, I. R. Comrs. 
V. Ezra, [1933] Ch. 858. 

7084a. Son born ** within due time after my 
death.**] — By a will devising estates in strict 
settlement the testator declared that if any 
son of W. or M. should be thereafter borii 
“ whether during my lifetime or within due 
time after my death ’* the estate in tail male 
therein devised to such son should not take 
effect, & in lieu thereof he devised the estates 
to the use of such son for his life, with 
remainder to the use of his first Sc other sons 
in tail male. The will also contained a name 
Sc arms clause requiring every person who 
became entitled to the possession of the 
estates as tenant for life or in tail to take A 
use the name Sc arms of X. upon pain of 
forfeiture to the next person entitled in 
remainder. Testator died in 1899. Pltf., 
the eldest son of M., was bom in 1909, Sc on 
the death of W. without issue in 1925 became 
tenant in tail in possession subject to the 
effect, if any, of the above proviso cutting 
down estates tail to estates for life. Imme- 
diately after attaining the age of twenty -one 
years, in 1930, pltf. executed a deed dis- 
entailing the estates : — Held : the expression 
“ within due time after my death *’ referred 
to the period of gestation. Pltf. not having 
been born in t^tator’s lifetime or within 
nine months of his death did not come 
within the clause cutting down his estate 
tail to a life estate. Sc having duly disentailed 
the estates, was not bound to comply with 
the name Sc arms clause. — Be Watson, 
Culme-Seymour V. Brand, [1930] 2 Ch. 344 ; 
99 L. J. Ch. 462 ; 143 L, T. 704. 

7086a. .] — Be Sutcliffe, Alison v, Alison, 

No. 6239a, ante, 

7170. Add. Annotation : — ^Apld. Be Smith, Bull v. 
Smith, [1933] Oh. 847. 

7171a. Right heirs ** — ^Devise of copyholds— 
Gommon law Sc not customary heir entitled.] 
— Testatrix by her will dated Mar. 31, 1873, 
in exercise of a general testamentary power 


PART XVL SECT. 17, SUB-SEOT. 11. 

— B, (b) i. 

b i, CHJl to ** lawful chUdren.**)- 

Testator had adopted a child under 
the lawB of a foreiiru State where he 
was domiciled. By the laws of that 
State the child upon adoption became 
the child & legal heir of the sou Sc 
entitled to all the rights & privileges 
Sc subject to all the obligations of a 
clUld begotten in lawful wedlock : — 
Beld: the child was not, under the 
laws of Ontario appUoable to the 
interpretation of the will, the son’s 
“lawful child.*’— Skinnieii, 119291 
4 D. L. B. 427 ; 64 0, L. B. 246.— 
CAN. 


PART XVI. SECT. 17, SUB-SECT. 11. 
— B. (b) Iv. 

6982 L Whether etepchildren in'- 
eluded,}-^ A bequest to “ my children ** 
does not include stepchildren . — Re 
CONNOIXT, fl935J 2 D. L. R. 465; 
8 M. r. K. 448. CAN. 

PART XVI. SECT. 17, SUB-SEOT. 11.— 
F. (c) i. 

7089 V. .1— WhUe it is possible 

that a wUl may be so worded as to 
indioate that testator meant to include 
remoter descendants in the word 
“ children,’* held, however, that there 
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was nothing In the will in question 
herein to justify a departure from the 
ordinary meaning of the word. 
will in question herein was held to 
indicate sufficiently that in 
word “ issue “ in the phrase. * \idthout 
leaving issue,” testator intended to 
confine Its application to issue of the 
first degree, i,e* ” children/ 
standing the foot that the will con- 
tained both oxpre^ons.— I 
« London Sc Wkstbrn Tbusto Co^ 
Ltd., Field v, London & 

Trusts Co., Ltd., £1980] 3 W. W. 

160 ; 4 B. L. B. 609 ; S. 0 
nom. Be Hopes. 119291 4 B. L. B. 

64 O. L. B. 370.— 43AN# 
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of appointmeni, ^eTi^ed lier copyhold lands 
upon titisis In favour of certain relatives &> 
their respective issue in tall, all which trusts 
determined by their deaths without issue, 
with an ultimate trust for ** my own right 
heirs (other than & except my nephew Robert 
John Smith & his issue).** On Oct. 2, 1876, 
by an award of the Copyhold Comra., the 
copyhold lands so devised were enfranchised. 
Robert John Smith, who would have been 
testatrix’s heir at common law had he sur- 
vived her, died on May 12, 1879. Testatrix 
died on Sept. 11, 1883, leaving John Robert 
Smith, the eldest son of the said Robert John 
Smith, her heir at common law, a nephew 
Alfred William Smith, her heir at common 
law if Robert John Smith & his issue were 
excluded, & a brother George Smith, her 
heir according to the custom of the manor, 
which was borough-English : — Held : the 
words “ my own right heirs ” must be con- 
strued to mefin her heirs at common law &• 
not her customary heirs : Ac the limitation, 
not materially differing from the limitation 
in Goodiitle d. Bailey v. Pugh (1787), 3 Bro. 
P. 0. 454, a decision of the House of Lords, 
was ineffectual, & accordingly the lands so 
devised were unappointed. — Re Smith, Bull 
t;. Smith, [1933] Oh. 847 ; 102 L. J. Oh. 359 ; 
149 L. T. 382. 

7176a. .] — Testator by his will which be made ' 

in 1901 directed that his estate should be 
held, subject to a prior life interest therein 
for the benefit of his mother, upon trust for 
his wife & after lier death “ upon trust for 
such person or persons as at the decease of 
my said wife shall be my heir or heirs at law 
absolutely.** Testator died in 1934, his 
mother having died in 1910 Ac his wife in 
1924 : — Held : applying the nde which 
inclines against intestacy, the word “ heir *’ 
must be construed in its popular meaning of 
heir apparent or heir presumptive, Ac the 
estate passed to the person or persons who 
would have been tcjstator’s heir or heirs-at- 
law if he had died at the same time as his 
wife. — Re IIoopek, Hooper v. Carpentob. 
[1930] Ch. 442 ; [1930] 1 All E. R. 277 ; 105 
L. J. Ch. 298 ; 154 L. T. 077 ; 80 «ol. Jo. 
205, C. A. 

7179a. .] — Re Hooper, Hooper v. Car- 

penter, No. 7170a, ante. 


7179b. Construed as gift to ancestor.]— Testator by 
his will bequea&ed pecuniary legacies &; con- 
tinued ; ** The rest of my property of what- 
soever kind I give to my wife & alter her 
decease to be divided between the Local 
Preachers* Mutual Aid Society Ac the heirs 
of my brother Ac sisters.’* At the date of 
the will testator had two sisters living, each 
of whom had one child, also then living. He 
had had no sister who had predeceased him. 
He had no brother then living, but had had 
one brother who had predeceased him leaving 
a wife & one child, both alive at the date of 
the will. Testator’s wife predeceased him : 
— Held: (1) the gift “to the heirs of my 
brother Ac sisters was a gift to the sisters 
Ac the daughter of the deceased brother ; 
(2) the gift for division between the charity 
Ac the three other donees was a gift in eqxial 
fourth shares. — Re Cossentine, Phiep v, 
Wesleyan Methodist Local Preachers* 
Mutual Aid Assocn. Trustees, [1933] Ch. 
119 ; 102 L. J. Oh. 78 ; 148 L. T. 261 ; 76 
Sol. Jo. 612. 

7189. Add, Annotation : — As fo (1) Refd. Re Smith, 
Bull V. Smith, [1933] Ch. 847. 

7201. Add, Annotation : — Held. Macleay v, Tread- 
well, [1937] A. C. 626. 

7231. Add, Annotation : — Gonsd. Re Boyer, 
Neathercoat v. Lawrence, [1936] Ch. .382. 

7234. Add, Annotation : — Refd. Re Boyer, Neather- 
coat V. Lawrence, [1935] Oh, 382. 

7249. Add. Annotations : — Consd. Ri Hayden, Pask 
V, Perry (1931), 172 L. T. Jo. 97. Dlstd. Re 
Hayden, Pask v. Perry, [1931] 2 Ch. 333. 

7250. Add, Annotation : — ^Refd. Re Hayden, Pask 
V, Perry. [1931] 2 Ch. 333. 

7252. Add. Annotation : — Refd. Re Hayden, Pask 
V, Perry, [1931] 2 Ch. 333. 

7255a. Gift to married woman or heirs — Whether 
husband included.] — Witlj regard to Re 
Walton's Trusty I find the facts in that case 
to have been these ; real estate & 
personal estate were given by will to trustees, 
upm trust for testator’s wife, Ac after her 
decease to bo sold, Ac the proceeds divided 
equally between testator’s children (nomina- 
tim), “ or their heirs or assigns,’* The 
Vee- Chancellor decided in favour of the 
chiildren of a daughter who had died in the 
interval between the death of testator, Ac 


PART XVI. SECT. 17, SUB-SECT. Ill,— 

H. (a). 

e i. luffed of assimilation of 

descent of rcMty <£* personalty — New 
^ealand.h-Tost&toT. who at the date 
of his death, childless, in 1895, was 
resident Sc domiollod In New Zealand, 
bv his will, made in 1891, devised 
all his real estate “ whatsoever & 
wheresoever ** to trustees for the 
benont of a brother Sc tho eldest son 
6 »lhat brother during their joint lives 
& the life of the survivor. Sc then 
directed it at tho expiration of twenty - 
one years after tho death of the silt’ 
vivor to be convoyed Sc transferred 
absolutely to ** tho heir-at-law of such 
survivor his heirs & assigns.” The 
\vhole of testator's real esta-t^ consisted 
or a farm of 500 acres in New Zea- 
land : — Bedd: (1) the heir-at-law 

nainod In the will was tho heir-a</-law 
constituted by the law of New Zealand , 
whei'e the basic law of succession to 
ostato was tho old common law 
Ej^land as modified in 1833 by the 
Inhentanco Act; (2) notwithstand- 


ing anything contained in t-ho pro- 
visions of the three New Zealand 
statutes, the Heal Estate Descent Act, 
1874, tho Administration Act, 1879, 
which repealed the Act of 1874, & th<^ 
Administration Act, 1908, a consolida- 
tion statute, which introdmsod in New 
Zealand a now rule of sncwjssion to 
real estate by which in (yiscs of in- 
testacy realty was to be administered 
Sc was to devolve precisedy like 
]>er8onalty, tho common law hclr-a,t- 
law had not been extinguished in New 
Zealand, but still survived there with 
definite rights Sc privileges appertain- 
ing to his status. Sc remained an heir 
culpable of being ascertained & Identi- 
fied as easily as before the passing of 
the above legislation. Appit., the 
oldest son of testator's nephew who, 
in the events which happened, becfime 
the survivor named in tho will, was 
therefore the ” heir-at-law of such 
survivor ” & as such entitled to the 
whole of the testator's real estate.— 
Maoleat V , Tukadwell, [1937] A. O. 
C26; [1937] 2 AU E. H. 38 ; 100 

L. J. P. O. 91; 157 L. T. I ; 53 
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T. L. 11, t:U ; 81 bol. Jo. 350, P. C.— 

N.Z. 

PART XVI. SECT. 17, SUB-SECT. 11.-— 
H. (c) U 

o i. .] — lie Benjamin (1931), 3 

M. P. R. 5.— CAN. 

PART XVI. SECT. 17, SUB-SECT. 11.— 

H, (d). 

7247 i. Whether words subsiituiional 
— Bequest of personalty <f- reaUy.] — By 
her will testatrix gave the whole of 
her estate to her husband VV. for life. 
Sc after his decease to be equally 
divided amongst ” my children or 
their heirs.” W., who was stlii alive. 
Sc six of hor children survived tho 
testatrix. E., a son, died leaving him 
surviving a widow x child. Sc made a 
will by which ho appointed W. his 
sole exor. Sc beneficiary. Testatrix's 
estate comprised both personalty & 
realty ; — Ueld : tho words ” or their 
heirs ” In testatrix’s will were words of 
substitution Sc not of limitation. — Rc 
Roberts' (C. J.) Will (1929), 29 

ain/N. a w. 5C2 ; 46 n. a. w. w. n. 

188.— AUS. 
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that of the tenant for life, against her hus- | 
band, who claimed his wife's share as her i 
admlnistratipn (Pag® Wood, V.-O.)* — Re 
Walton’s Trust (1856), cited 2 K. & J*. 738 ; 
T€ved, 071 other pounds, sub nom. Re Walton’s 
Estate (1850), 8 Be O. M. & G. 173, 
L. JJ. 

ArmotaHon: — FoUd. Re Boyer, Neatherooat v, Lawrcaoe, 
(1936] Oh. 382. 

7255b. .] — testatrix by her will gave 

£600 upon trust for the benefit of E. & F. 
during theii* lives, & after the death of both 
of them she dhected that the amount should 
be equally divided “ among such & so many 
of my brothers & sisters or their heirs as 
shall be living at the time of my decease.” 
N., a sister of testatrix, survived testatrix, 
but died in the lifetime of her husband : — 
Held : the husband of N. did not take as her 
heir. — Ee Boyer, Neathbrcoat v. Law- 
rence, [1935] Oh. 382 ; 104 L. J. Oh. 171 ; 
152 L. T. 653 ; 51 T. L. R. 259. l 

7297. Add, Annotations : — Apld. Re Williams’ 
Settlement, Greenwell v. Humphries, [1929] 

2 Ch. 361. Held. Bosworthick vTciegg (1929), 
45 T. L. R. 438. 

7804i. Add, Annotation : — Apld. Re Smalley, 
Smalley v. Scotton, [1929] 2 Ch. 112. 

7307a. .] — Testator by his will gave all his 

property to “ my wife B. A. S.” Testator 
left a lawful wife M. A. S. & children by her 
& contributed to their support, but about 
five years before his death had contracted 
a bigamous marriage with a widow E. A. M., 
who lived with him k. was known as E. A. S., 
& believed she was, Sc was reputed to be, his 
wife. The will was produced by B. A. M. : — 
Held : the will, taken in connection wdth the 
surrounding circumstances, indicated that 
the testator intended to benefit E. A. M., she 
being in a secondary sense Sc by repute his 
” wife,” Sc therefore she was entitled, mthough 
not his wife nor bearing his surname. — Re 
Smalley, Smalley v. Scotton, [1929] 2 Ch. 
112 ; 98 li. .T. Ch. 300 ; 141 L. T. 168 ; 46 
T. li. R. 396 ; 73 Sol. Jo. 234, 0. A. 

7309. Add, Annotation : — Consd. Re Smalley, 
Smalley v. Scotton, [1929] 2 Ch. 112. 

7314. Add, Annotations: — Dlstd. Re Williams’ ‘ 
Settlement, Greenwell v. Humphries, [1929] 

2 Ch. 301 » Ref d. Bosworthick v, Clegg (1929), 
45 T. L. R. 438. 

7347. Add the following paragraph & citations : — 
Testator, by his will, bequeathed a share 
of his residuary estate upon trust for G. for 


life, Sc after his death lor his childr^ in equal 
shares. Sc in case he died without chO&en 
upon trust lor the person or persons who 
under the statutes lor the distribution of 
intestate estates would on his decease have 
been entitled as his next of kin, in case he 
had then died possessed thereof intestate. 
Testator died in 1876, Sc G. died without 
leaving chOdren in Mar. 1927 1 — Held : the 
share was divisible among the persons entitled 
under the Statutes of Distribution in force at 
the date of testator’s death, there being no 
contrary intention expressed in the will to 
exclude the operation of those statutes, so as 
to introduce the rules of distribuMon con- 
tained in Administration of Estates Act, 
1926 (c. 23). — Re Sutcliffe, Sutcliffb v, 
Robbrtshaw, [1929] 1 Oh, 123 ; 98 L. J. Oh. 
33 ; 140 L. T. 136 ; 72 Sol. Jo. 384. 

Annotation : — ^Consd. Be Sutton, Evans v, Oliver, [1934 ] 
Ch. 209. 

7347a. .] — ^Residuary bequest upon trust 

“ for such person or persons who at the 
decease of my wife shall be of my blood Sc 
of kin to mo & who under the statutes for the 
distribution of the personal estates of in- 
testates would be entitled to my personal 
estate if I were to die immediately after the 
death of my wife intestate.” Testator died 
on Oct. 9, 1923, & his widow died on June 6, 
1933. Between these dates Administration 
of Estates Act, 1926 (c. 23), had come into 
operation, Sc by sect. 46 new rules of 
intestate succession had been prescribed. By 
sect. 60 (2), trusts declared by a will coming 
into operation before the commencement of 
the Act by reference to the Statutes of Dis- 
tribution ” shall, unless the contrary thereby 
appears, be construed as referring to the 
enactments relating to the distribution f>f 
effects of intestates which were in force 
immediately before the commencement of 
this Act ” : — Held : the persons to take the 
residue were to be ascertained according to 
the law of distribution in force before the 
commencement of Administration of Estates 
Act, 1926 (c. 23). — Be Button, Evans v. 
Oliver, [1934] Ch. 209 ; 103 L, J. Oh. 127 ; 
150 L. T. 463 ; 60 T. L. R. 189. 

7347b. .] — By a settlement dated 

Mar. 19, 1924, W. gave ceitain property to 
the Public Trustee upon trust to divide a 
a part thereof among ” such persona being 
next of kin of the settlor at the date of her 
death according to & in such manner Sc 


PART XVI. SECT. 17, SUB-SECT. 11.- 
J. (a). 


P I. - 

D. L. R, 1 


“.] — Be Young, (19281 2 
3; 62 O. L. R, 276.— CAN. 


PART XVI, SECT. 17, SUB-SECT. 11.— 
J. (d.l 1 

7365 V. rersd, mb nom, MoQuarrtb 
V. Eastkrn Trust Co„ [1928] 1 D. L. K. 
239; [1928] S. C. R. 13.— CAN. 

7366 lx. . 1 — Be Oampsuxl, [1928] 

4 D. L. K. 797 ; 63 O. L, K. 36.— CAN. 


PART XVI, SECT. 17, StJB-SECT. 11.— 
J. (d) III. 

7889 1. Aarertaifmenit at death of 
teetator]-^By his ^rill testator, after 
a cerlaiu boaueet to hid wife, gave her 
a life estate in the whole of hie residuary 
real & personal estate, & then provldea 
that, after the death of his wife, all his 
real & personal ©state, should b© con- 


verted into money, & such money 
should be handed over ”to my then 
living nearest of kin ” : — Held : the 
persons who were entitled in remainder 
on the death of the life tenant were 
such of testator's nearest blood re- 
lations ascertained at his death aa 
were living at the date of the expira- 
tion of the life estate . — Be MoIUe, 
McDonald e. Okebb (1928), 28 

S. R. N. S. W, 447 ; 46 N.S.W.W.N. 
93.— AUS. 


PART xvr. SECT. 17 , SUB-SECT, 11.— 
K. (4). 

7442 id, ^.1— HeW 

meant the ebUdmn of 
AlJLBN, {19331 S. A. a, B. 

o ii — ,3 — Testator directed his 
trustees to pay the income of hJs estate 
to bis datxghier for life. Sc it she left 
BO issue then to give to hie half brother 
one-lqurth of his estate **td be 
by him at his dlscretUm A 
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-• " family 

testator.— Be 
122.— AUS, 


without account for the benefit of 
more needy members of his branch of 
my father's family/' Testator's 
daughter died without issue in 1927. 
Testator's father was married twice & 
had chUdron by both marriages. W. 
was a child bv the second marriage, ^ 
he Sc three other children of the second 
marriage who were living at testators 
death predeceased the daughtor : — 
Held : the words ” his bran^ of my 
father's family " were not Intended by 
testator to apply to W.'s Issue, but to 
benefit children of the second marriage 
who were living at his death, the word 
** family ** l^lng used In Its primary 
meaning of Ohmen, Sc aa no contrary 
intention appeared, the members 
composing It were to bb ascertained as 
at testator’s dea1%.— Jte Hajtoway. 
Wabjoropbui V , woop (1929), 54 
Sr. B. B. aiT.^-CAN. 
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proportions as are prescribed by the Statutes 
of distribution as if tbe settlor died un- 
married & intestate as if tbe whole of the 
trust fund was .personal estate.*’ By her 
will made on the same day W. gave ail her 
estate not dig)osed of by the settlement 
to the Public Trustee upon the like trusts 
& to & for the like ends intents &; purposes & 
with the like powers & provisions applicable 
thereto as are declared by contained in 
the said indenture of settlement with regard 
to the trust premises settled thereby after rny 
death shall have occurred.** W. died in 
1929 : — Held : the trust funds under both 
the settlement & the will must be administered 
according to the law of intestacy in force at 
the date of the settlement. — Ee WAiiSH, 
PtJBUO Tkusteb V, Walsh, [1936] 1 All E. R. 
327 ; 80 Sol. Jo. 264, C. A. 

7380* Add. Amiotation : — ^Reld. Re Hooper, 

Hooper v. Carpenter, [1936] 1 All E. R. 277. 

7485* Add. Annotation: — A a to (1) Consd. Price 
V. Gould (1930), 143 L. T. 388. 

7455. Add. Annotation : — Consd. Price v. Gould 
(1980), 143 L. T. 833. 

7581. Add, Annotations : — Consd. Re Bain, Public 
Trustee v. Ross, [1930] 1 Ch. 224. Refd. Be 
Stratton, Stratton v. A.-G., [1930] 2 Ch. 151. 

7596. Add. Annotation : — FoUd. Re Forbes, Public 
Trustee v. Hadlow (1934), 78 Sol. Jo. 830. 

7496a. Persons within Administration of Estates 
Act, 1925 (c. 23), s. 43.]—- Testatrix, a spinster, 
made her will in the following terms : “1 
wisli E. & H, to take possession of all my 
possessions to be held in trust after my 
death & divided equally amongst all my 
relations ** : — Held : (1 ) the gilt was a general 
gift of all testatrix could bequeatli oi* devise 
by her will ; (2) in the rule of convenience 
that construed a gift to all my relations ** 
as a gift equally to all those, other than a 
husband or wife, entitled under the Statutes 
of Distribution, there must now be sub- 
stituted all those persons within the class of 
consanguinity indicated by the Administra- 
tion of Estates Act, 1925 (c. 23 ), s. 46. The 
division between members of the class will stOl 
be in equal shares per capita. — Re Bkidgen, 
Chaytor V , Edwin, [1937] 4 All E. R. 342 ; 
54 T. L. R. 110 ; 81 Bol. Jo. 922. 

7599a. -- — .] — Forbes, Public Trustee 

V. Hadlow (1934), 78 Sol. Jo. 336. 


7601a. Lady’s maid.] — Be Forbes, Public 
Trustee v. Hadlow (1034), 78 Sol. Jo. 336. 


7620a. Change of ownership of business unknown 
to legatee.] — ^By his will, made in Oct. 1933, 
a testator gave “ to every person who shall 
at tbe date of my death be in my service ik> 
shall iiave been in my service for not less than 
three years continuously immediately prior 
to that date ’* one year’s wages. Testator 
had carried cm tll(^ business of a sports 
ground proprietor, in May, 1931, testator 
had signtjd a declarai ion of trust wlioreby he 
admitted & acknowledged that he held the 
business of a sports gi’ound proprietor carried 
on in his nairu* in trust fur the poisons 
mentioned in the declaration in cci*tain 
X>roportioiis. Testator continued until his 
doatii to iiiauage tiie l)usmess exclusively. 
The (piesiion arose whether certain i>ersons 
w'ho iiad been eni])loyed in testator’s business 
since before Ma>% 1931, A. without any know- 
ledge of any c‘.liang(^ in the ownersinp of the 
business, bad renuiined iii the (mploy of the 
business e,f>iitinuously until testator’s death. 
Wiire entitled to legaeujs under testator’s 
will : — Held : tiu; employees were in 

testator’s service for a. coritinuous period of 
tljree years iiiiinedia-ttly prior to his death 
wiiliin the t<‘rm.s of tlxe wiU, ^ they wc;re 
entitled to legacies. - - Howkll’s 'riinsTs, 
Baik'i.ays Uanr, Ltd. v. Stmmons, [1937 j 3 
All E. U. 617. 


7637a. Condned to wages in cash.] — The ct. 

held that a bequest to a servant of “ one 
year’s wages ” was confined to wages in cash, 
&; did not include various other benefits to 
which the servant was entitled . — Re Peacock, 
Public Trustee v. Bibchenough (1929), 45 
T. L. R. 301 ; 73 Bol. Jo. 220. 


7673. Add. Annotation : — Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

7742a. .] — In this case an absolute term of 

ninety -nine years limited to J. O. amongst 
other limitations of a real estate under a 
will, was, with reference “ to the true con- 
struction of the several parte of the wiU,” 
considered not as an absolute term, but as 
determinable on the death of J , O . — CoiiVTON 
V. Helyar (1745), 2 Cox, Eq, Gas. 340 ; 30 
E. R. 150. 


Annotadms :--Consd. Clarke i?. Hackwell (1788), 2 Bro. 
C. O. 304 ; Lytton v. Lytton (179.0> ^„bro. C. C. 441 , 
Wykhairi v. W'ykham (1811). 18 Ves. 305 ; Sherratt v. 
Bontley (1834), 2 JMy. & K. 140. Eefd. Mansell (Lady) 


PART XVI. SECT. 17, SUB-SECT. 11. 

— Q. 

7iece ** — Orandniece.) — Re 
B EstatS ; Banpom v. 
5. [19313 $ W. W. B. 775.— 

CAN, 

PART XVI. SECT. |8, SUB^SECT. 1. 

p pne^^dld — 33f^[ueai of 


’-‘Lauda ptemed ned farm 
Be McOAia 


raaiduarv clause 
charitable 
the words 
** are ^ iU' 


.JUle 
& ^ b^uesh 
used in 


dlspositdons to mean gifts of personalty, 
yet a testator may use them to dis- 
iiuguisb donations to different clasaen, 
&nis intention to do so, if oloar, will 
be given eHect.— TrinnisT, Smith 
V. CHATaAM Trustees, Home of tue 
Friendless, [1932] S. 0. B. 713 ; 4 
D. L. R. 178.— CAN. 

PART XVI. SECT. 19, SUB-SECT. 1. 

^ J, — — Roche v. Roche, [1930] 
4 D. L. R. 810.— CAN. 

PART XVI. SECT. 19, SUB-SECT. 3. 
'^4. 

7704 xxvi. 

will directed his trustee to di^de the 
residue of his estate anionar his chiJclren, 
the share of each child to be vested in 
& paid to that child at twenty-one 
yoars of age. By a oodioil testator 
directed hie daughters' shares of 
residue to be som & invested, & 
restricted the^ft to bl® dj'JKhters to^a 
life estate, with remainder to their 


respective cliildien t — IJeUi : the grift 
to the dangrhter contained in the will 
wofi an absolute gift, from which 
interests were carved out by the 
codicil In favour of the daughter's 
children, & as tbe daughter never had 
children, tho absolute gift romained 
unaiIected.-Re Bishop. 

Trustee v. Bishop 1192BJ S. A. S, R. 
302.— AUS. 

7704 xxvii. .I--By tbe flrat 

clause tbe will in question herein the 
testatrix gave her “ entire estate, 
with certain exceptions, to her hither. 
The will then went on to provide that 
on the death of her brother the 
residue of ray estate then remaining 
should go to another named person, 
the testatrix' niooe : — Held : the 

brother look on absolute estate, not 
merely a life interest, & tho gift over 
to the niece was void . — He Robij^on 
Estate, 119301 2 W. \V. R. 009 1 

I D. L. R* 289; 39 Man. L. R. 93 , 
rav8&.. 11030] 3D. L. B. 330; 1 
W. W. B. 935.— CAN. 



Cases 7742a— 8082a. English and Empire Digest Supplement, 


V. Matisell (Sir) (1757), Wilm* 36 ; Northumberland (Earl) 
V, Emmont (Earl) (1769), 1 Eden, 436 ; Strong v. Teatt 
(1760), 1 Wm. Bl. 200 ; Evans d. Brooke v, Astley (1762), 
1 Wm, Bl, 621 ; Froarmoiton d. Bramstone v. Holyday 
(1765), 3 Burr. 1618 ; Venables u. Morris (1797), 7 Term 
^p. 342 ; Wilkinson v. Adam (1812), 1 ves, & B. 422 ; 
Hart V. Tulk (1852), 2 De G, M. fie G. 300 ; Key v. Key 
(1863), 4 De G. M. fic G. 73 ; Windua v. Windns (1856), 6 
De G. M. fie G, 649. 

7781a. Absolute gift subject to provisions & 
directions hereinafter contained.’’] — Testator 
by his will devised Sc bequeathed the residue 
of his real & personal estate equally among 
several named children “ subject to the 
provisions Sc directions hereinafter con- 
tained.'' The provisions Sc directions settled 
the shares of daughters, but failed to dispose 
of the whole interest of a married daughter 
who died without children : — Held : a gift 
in these terms is not an absolute gift Sc the 
personal representatives of the daughter 
were not entitled to the interest undisposed of. 
—Be Cohen's Well Trusts, CuijlEn v, 
Westminster Bank, Ltd., [1936] 1 All E. R. 
103. 

7798. Add, Annotation : — ^Refd. Be Orlebar, Orle- 
bar V, Orlebai*, [1936] Ch. 147. 

7911. Add, Annotation : — Extd. Be Sleeman, 
Cragoe v. Goodman (1929), 167 L. T. Jo. 116. 

7911a. .] — Be Sleeman, Cragoe v. Goodman, 

[1929] W. N. 16; 167 L. T. Jo. 116; 67 
L. Jo. 163. 

8001. Add, Annotation : — Refd. Be Buncombe, 
Wrixon-Becher v. Paversliam, [1932] 1 Ch. 
622. 

8003. Add, Annotations : — ^Refd. Be Buncombe's 
Will Trusts, Wrixon-Becher v, Faversham 
(Earl) (1932), 146 L. T. 412 ; Be Hind, Bern- 
stone V, Montgomery, [1933] Ch. 208. 

8009. Add, Annotations : — ^Rcfd. Be Buncombe’s 
WOl Trusts, Wrixon-Becher v, Faversham 
(Earl) (1932), 146 L. T, 412 ; Be .Tones, Public 
Trustee v, Jones, [19.34] Ch, 315. 


8010. Add, Annoiaiion : — ^Refd. Be Buncombe’s 
Will Trusts, Wrixon-Becher v, Faversham 
(Earl) (1932), 146 L. T. 412. 

8017. Add, Annotation : — ^Refd. Re Buncombe's 
Will Trusts, Wrixon-Becher v, Faversham 
(Earl) (1932), 146 L. T. 412. 

. " (1) eftr (2) Overd.Bc 

Buncombe's Will Trusts, Wrixon-Becher v, 
Faversham (Earl), [1932] 1 Ch. 622. 

8026. Add. Annotation : — Hefd. Bfirton v, Moor- 
house, [1935] A. 0. 300. 

8028. Add, Annotation : — Consd. Be Buncombe's 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1932), 146 L. T. 412. 

8032. Add. Annotaiion : — ^Refd. Be Hind, Bern- 
stone V. Montgomery, [1933] Ch. 208. 

8082a. .] — ^By his will dated May 22, 

1879, testator bequeathed certain chattels 
to his exors. upon trust to “ permit the same 
to go along with Sc be used Sc enjoyed so far 
as the rules of law & equity will permit 
by person or persons who under or by virtue 
of this my will shall for the time being be in 
the actual possession or entitled to the receipt 
of the rents Sc profits of the mansion Sc 
demesne of W. included in & settled by ” a 
resettlement dated Oct. 31, 1874, but so as 
not to vest absolutely in any tenant in tail 
by purchase until he attained twenty-one 
years of age. The will also contained a 
bequest of residuary personal estate. The 
W. estate was not settled by testator’s 
will but by the resettlement, & the words 
“ this my will " in the bequest of chattels 
were therefore construed as “ the resettle- 
ment." In the events which had happened 
testator's daughter, E., was on July 6, 1917, 
tenant for life in possession under the 
resettlement, Sc Ms nephew A. tenant in tail 
in remainder expectant on the event which 
happened of testator’s three daughters dying 

without sons. By a disentailing deed of that 


PART XVL SECT. 19, SUB-SECT. 8. 

— B. 

7763 iii. .]— -A testator by 

his win bequeathed all his possessions 
to his wife for her absolute use or dis- 
posal. There were further provisions 
in the will that at her death. If she had 
made no will to the contrary fic if 
testator survived her, the property 
after iiayment of debts should be 
divided among certain named bene- 
fleiaries : — Held : the wife took an 
absolute fic not a life interest in tUl 
property real fic personal of testator. — 
He Hkrvky, .Stephens v. Marks fic 
Hervey, ri936] Q. S. R. 217.— -AUS, 
sf. Absolute gift followed by executory 
devise,} — Wliere testator has made on 
absolute gift to a bouoficlary, fic in the 
succeeding sentence an executorydevise 
beginning with the words fifc at his 
death if he has no lawful issue fol- 
lowed by a sentence beginning, fic 
If he leaves a widow/* the clear 
inference of testator^s intention is that 
the beneficiary takes a fee simple. — Re 
Stark fic Trim, (19321 O. li. 263 ; 2 
D. L. R. 603.— CAN. 

sk. Absolute gift to wife — Provision 
for disposUion of ** any remaining at 
her deaf A.**] — A wife takes an absolute 
interest by a gift of residue to her 
without restriction, subject to a pro- 
viso that any remaining at her death 
should be divided among the children. 
— Nova Scotia Trust Co. v. Smith 
(19331 2 D. L. R. 272.— CAN. 

sm. CJift of real dt personal estale to 
wife — Subsequent ** restrictions ”}^Re 
Scott Estate, [19371 3 W. W. R. 272. 
—CAN. 


PART XVI. SECT. 19, SUB-SECT. 3. 

— C. 

d i. ,1 — ^A gift to ** my wife 

fic OIL her death to the Home Mission 
Fund of the Presbyterian Church ** 
creates a life estate only with remainder 
to the fund. — C entral Trust Co. of 
Canada t>. MaoPhebson (1936), 11 
M. P. R. 318.— CAN. 


PART XVI, SECT. 19, SUB-SECT. 6.— 
A. (a), 

a. am- (19281 8 D. L. R. 773; 
11928] S. O. K. 329.— CAN. 


PART XVI. SECf. 19, SUB-SECT. 6.— 
A. (I) 1. 


>.V; 


.] — Re Becebtead, (1928) 4 

11.666: 62 O. L. R. 690.— CAN. 


PART XVL SECT. 16, SUB-SECT. 6.— 
A. (I), 

sg. At his decease to his heir male 
Absolutely.] — A testator, who resldod 
In England fic died there in 1869, 
devised certain land In Victoria upon 
trust for his son for life, ** fic at his 
decease to his heir male absolutely or 
failing any lawful son to his eldest 
daughter absolutely ** : — Held : the 
rule in SheUsy^s Case did not apply, fic 
the words ** heir male ** designated the 
eldest son of the life tenant.— Rs 
Rudduok, Equity Trustees ' Exec- 
utors fic Agenot Co., IiTD, V, Rud- 
duok, J1935J V. L. R. 251 ; 41 Aj^ob 
L, R« 851. — AUS. 
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part XVI. SECT. 19, SUB-SECT. 6.— 

B. (a5. 

1 ^ I, Remainder to ** representa- 

tives,**] — Re Moran, Clay v. Eastern 
Trust Co. (N. 8.), (1929) 1 D. L. II. 
692.— CAN. 

a ii. Insurance policy payable to 

donee.] — Testator devised all his pro- 
perty, including all Ufo insurance in 
trust for his sister-in-law for life fic 
then to her grandson absolutely. 
Tliroo of his polioios wore payable to his 
sister-in-law ; — Held : her Interest in 
these was cut down to a life interest.— 
Re Rooers Will (1935), 9 M, P, R. 
575.— CAN. 


PART XVL SECT. 19, SUB-SECT. 6.— 
B. (b) iii. 

7968 ii. .1— Testator made be- 

quests of money to his three daughters, 
** these respective sums^ for my 
daughters fic their heirs, the Interest 
during their lives to he absolutely 
theirs fic not subject to the control of 
their husbands ; fic after their 
the principal shall be equally divided 
among their lawful issue as they shau 
severally attain the age of tii^nty-onc 
years, & In case any of my daughterH 
shall not marry or have any 
issue, then at ^eir decease such 
daughter’s share shall be 
divided between her surviving 
or their heirs ** : — Held : e»hb/laughter 
took not a life interest merely but an 
absolute lntereBt.-^i2e Lloyd, Powll 
V. Richardson (1929), 64 N* B, R- 
886.— CAN. 



VoL XLIV.— Wills. Cases 8032a>-8344. 


date A. disentailed the property comprised 
in the resettlement with the consent of E. as 
protector of the settlement, & A. & another 
daughter of testator joined in conveying the 
property to E. in fee simple. E. survived 
testator’s other daughters & died in 1930. 
In the events which had then happened 
testator’s great nephew B. would, but for 
the disentailing deed, have then become 
tenant in tail in possession. He died soon 
afterwards. On a summons raising the 
question who on the death of E. became 
entitled to the chattels, Luxmoore, J., who 
would apart from authority ^ve held that 
the chattels fell into residue, decided on the 
authority of Rogg v. Jonea^ No. 8022, that 
B. became entitled to the chattels absolutely 


on E.’s death. On appeal : — Held : revers- 
ing the decision of Lxjxmoore, J., but without 
deciding whether the chattels belonged to E. 
absolutely or fell into residue, as B. had never 
been in the physical possession of the mansion 
house & demesne of W., he did not become 
entitled to the chattels on E.’s death . — Re 
Buncombe, Wrixon-Becheb v, Favbrsham, 
[1932] 1 Ch. 622 ; 101 L. J. Ch. 280 ; 146 
L. T. 412, C. A. 

8217. Add. Citation :~~140 L. T. 369. 

Add. Annotation Refd. Be W. D. J., [1934] 
Oh. 174. 

8344. Add. Annotation : — Refd. Re Hayden. Pask 
V. Perry, [1931] 2 Ch. 333. 


PART XVI. SECT. 19, SUB-SECT. 7.—- 
B. 

h i. .1 — Re BiiAnsnAW Estate. 

11934] 3 W. W. 11. 677 ; [1935] 1 

D. L. 11. 167 ; 42 Man. h. 11. 525.— 
CAN. 


PART XVI. SECT. 19. SUB-SECT. 8. 

—D. 

a i. .] — Teetator gave to his 

wife the whole of his estate ** for her 
sole use as long as she may live/’ &, at 
her death, to nieces & nephews what 
shall then remain over of my estate ” : 
— Held : no more than a life estate was 
given, hut the description “ what shall 
then remain over of my estate ” 
adequately implied a power on the 
part of the widow to encroach on 
capital ; & what I'einained after her 
encroachments passed at her death 
nncler the will to his nephews & nieces. 
--Stapdkr V. Can. Bank Commerce, 
[19291 3 1). L, R. 651 ; 64 O. L. U. 69. 
—CAN. 

PART XVI. SECT. 19, SUB-SECT. 8.— 

E. (0). 

8141 vii. A testator gave all 

hlK real Sc personal est/ate to his wile 
“ provided she remains my widow, 
she nevertheless thoroont maintaining 
sripportliig & educating my infant 
childreu, but should she marry again ” : 
ho gave his estate to his trustee for 
conversion & distribution equally 
among all his children : — Held : the 
widow took a determinable life interest 
in the estate only, & not an absoluto 
mterest subject to divestlug on ro- 
marriage . — lie Hamborf, (1935] 
S. A. S. K. 396.— AUS. 


PART XVI. SECT. 19, SUB-SECT. 8.— 

F. (b), 

8164 1, Whether first donee lakes 
absolutely — “ Residue of my estate that 
may be remainxng over at her death ,**] — A 
mortis causa settlement, by which 
testator convoyed his whole estate to 
his stepdaughter E., whom ho also 
appointed his sole oxtrix., contained 
this provision : *• In the event of T. 
enrvlving his sister, the said E., the 
revenue of the residue of my estate 
that may be remaining over at her 
death shall tall to the said T., but in 
liferent for his liferent use allenarly, 
<K at ms death to my own heirs wbom- 
in fee.” E. survived testator, 
leaving a general settloraont by 
which she bequeathed her whole estate 
A 4 . brother T., who eurvived her. 
At the date of her death she still re- 
ber possession, in tholr 
forms, ooitain gecurities wbloh 
had belonged to the testator, & a 
deposit receipt representing heritage 
belonging to him which she had sold. 

question between T., as his sister’s 
universal legatee, & testator’s heirs 
regarding the right of 
Hew ; the ofleot of the 
provision above quoted was to restrict 
oitHnally made by 
testator to E. to a right of consumption 


of testator’s estate during her lifetime : 
&, aocordingly. as the funds in question 
wore at her death still capable of 
dontldcatlon as part of testator’s 
estate, they passed in terms of his 
settlement, as residue of his estate. 
In fee to Wf heirs whomstHJver, subject 
to a right of liferent in favour of T. — 
Heavystde V, Sjiith, 11929) S. C. (Ct. 
of Sees.) 68.— SCOT. 


8164 11 . ,] — Re Wells. Retlt.v 

v. Lbwin (1935), 9 M. P. R. 580; 5 
K. L. J. (Can.) 163. CAN. 


sb. Whether first donee takes abso- 
lutely — Gift over of ** what is left.**]~^ 
Testator gave to his wife certain pro- 
perties, & at her death ” what was left 
was to go over to ” a granddaughter, 
& the will further directed that the 
wife was to have ” the power to do 
what she likes with ” the property, but 
what remained at the death of the wife 
was to go to the granddaughter : — 
Reid : the wife did not take an 
absolute interest in the property, but 
took ati Interest for life ^th power to 
dispose of the whole or part of the 
corpus of the property, & that on the 
death of the wife the granddaughter 
took any part of the property undls- 

g osod of . — Re McIntosh, [1929] S. A. 
. R. 21.— AUS. 

sd. ” If there is any left .**] — 

A will read as follows : ” I give, devise 
& boque^ith all my real & personal 
estate of which I may die possessed 
In the following manner, that is to say ; 
unto my wife N. K. & 1 nominate & 
appoint N. K. to be executrix of this 
my last Will & Testament. After 
the death of my wife, my estate is to 
go to my grandchildren equally, if 
there is any left ” ; — Held : the will 
vested the testator’s estate in the 
widow absolutely . — Re Kane Estate, 
[1934] 2 W. W. R. 202 ; 3 D. L. R. 
637 ; 42 Man. L. U. 265.— CAN. 


sf. Gift of ” whatever remains.**] 

— Testator devised bis residue in those 
terms ; ” All the residue ... I devise 
& bequeath to my wife provided, how- 
ever, that whatever remains of said 
residue at her death shall be divided 
as follows ...” ; — Held : the wife 
took an absolute estate in fee simple 
in the residue . — Re Smith’s Estate, 
Nova Sootia Trust Co. v Sahtm 
(1933), 6 M. P. R. 205.— CAN. 


sk. ** Balance^ if any .**] — ^A 

gift of residue of realty & personalty to 
a '^fo for her use & benefit with a 
direction that she should leave the 
balance if any to a mission fund is an 
absolute gift to the 'wife. — Re Moore 
(1925), 67 O. Ii. R. 530.— CAN. 


ART XVI. SECT. 19, SUB-SECT. 9.— 

A. (a). 

8179 viiJ. .] — Testator by 

is will vested residuary property In his 
ife ” to be used by her at disci-etion 
i educating & providing for my two 
ms ” : — Hdd : the wife took the 


41 


beneficial interest In the residue, sub- 
ject to a trust or charge to educate & 
provide for the sons as in her discretion 
seemed proper. — Hourioan v. Trus- 
tees Executors & Aoknoy Co., [1934] 
V. L. R. 279 ; 40 Argus L. R. 283 ; 8 
A. L. J. 146.— AUS. 


PART XVI. SECT. 19, SUB-SECT. 9.— 

A. (b). 

8200 ii. .1— /ic Pearce, Pearce 

V. Pearce, [1927] S. A. S. R. 397.— AUS. 

8202 li. .]— PuBLfC 

Trustee v. Weir, 11928) N. Z. E. R. 
800.— N.Z. 

sd. Trustee to have ” control ” of 
estate. — Whether amnuntiny to beneficial 
interest .] — Testator by his will ap- 
pointed his wife sole executrix, 
after a direction in usual form to pay 
debts, providtJd as follows : ** I give 
devise & bequeath all my property to 
my wife Elizabeth Emma to be held 
in trust by her for the benefit of our 
children , The said Eliza iK'tth Kmma 
to have control of the estate during her 
lifetime.” Upon an originating siiin- 
mons for the intcniretation of the will : 
— Held : the widow took no beiicflcial 
interest under the will & that she hold 
the property only as trustee for the 
children. — Re Wallace, Wallace v. 
Wallace, 11932] N. Z. L. R. 479.— N.Z. 

PART XVI. SECT. 19, SUB-SECT, 9.— 

B. (a). 

8206 i. Application in discretion 

of donee.] — Baker <>. DuMARiseg, [1934] 
S. C. R. 665.— CAN. 


PART XVI. SECT. 19, SUB-SECT. 10.— 

A. (a). 

8256 X. •] — C. gave his real & 

personal estate to his wife, J. ” for 
the use & benefit of herself & our dear 
daughter, K.” & upon the death of his 
wife the whole of his estate was ” to 
revert to my dear daughter, E. afore- 
said for her sole use & benefit,” 8c 
he appointed his wife sole executrix. 
Testator died In 1904 & E. died In 
1913 : — Held: the gift created a 
joint tenancy, & J. took the whole 
gift by surdvorship . — Re Chambers 
(1925), 23 Tos. L. R. 26.— AUS. 

8256 xi, — "A b(5qTiest to a 
number of persons without any accom- 
panying explanatory w'ords creates a 
j oint tenancy.— 7?r Bancroft, Eastfjin 
Trust Co. Oaldku, [19361 1 D. L. R. 
571.— CrvN. 

PART XVI. SECT. 19, SUB-SECT. 10.— 

B. (a). 

bI. Trust for education provisUm.] 
— Testator left the residue of his 
property to his wddow as trustee, to be 
used by her at her discretion in 
educating & providing for his two sons 
R. & P. : — Held : the sons took as 
tenants in common, & not as ^int 
tenants. — Hourigan v. Trustees Exe- 
cutors & Aoenot Co., Ltd., 11933) 
V. L. n. 470 ; Argus L. R. 501.— AUS. 



Oases 8375— 8807a. English and Empirb Digbst Supplement. 


8875* AM. Annotation : — Held* Be Colenaan^ 
Public Trustee t?. Coleman, [1936] Oh. 628. 

8385, Add. Annotation ;>-*€oiisd. Be Hayden, Pask 
V, Perry, [1931] 2 Oh. 333. 

8495, AM. Annotations : — Consd, Be Dale, Mayer 
V. Wood, [1931] 1 Oh. 357. ApM. Be Oos- 
sentine, Philp v. Wesleyan Methodist Local 
Preachers’ Mutual Aid Assocn. (1932), 76 
Sol, Jo. 612. 

8511. AM. Annotation: — Consd, Be Dale, Mayer 
V. Wood, [1931] 1 Oh. 367. 

8534a. .] — By his will testator gave all his 

residuary real personal estate to his trustees 
upon trust to pay the rents, promts & income 
to his wife for fife Sc after her death upon 
trusts for sale & to divide the proceeds into 
two equal portions, one to be paid to his son 
A. Sc the other on certain trusts for his 
daughter B. Sc her children as therein men- 
tioned. By a codicil testator, after reciting 
that since the date of his will he had pur- 
chased a freehold house, devised the same on 
trust for his wife for life Sc on her death for 
E. for life. He then directed his trustees 
on these events happening to sell the house 
Sc “ divide the proceeds thereof equally 
between the cliildren of ‘ my son A. Sc my 
daughter B.’ ’’ A, was married, with one 
child, a son. B. was also married, Sc had six 
children. A.’s son having died, his legal 
personal representative was one of the defts. 
to the summons. One of B.’s children, a son, 
also died, Sc his legal personal representative 
was also a deft. ; — Held : although on the 
authorities a gift to be equally divided 
between the children of A. & B. ought, in 
the absence of surrounding ch'cumstances, 
to be construed as a gift in equal shares to 
the individual B. Sc the children of A., the 
construction must in each case depend on 
the particular context Sc all the surrounding 
circximstances ; the gift in the codicil 
included all testator’s grandchildren, both 
A.’s & his daughter B.’s children, Sc accord- 
ingly the proceeds of sale were divisible in 
sevenths. — Be Daile, Mayer v. Wood, [1931] 
1 Ch. 367 ; 100 L. J. Ch, 237 ; 146 L. T. 632. 

Annotation : — Consd. Re Cossentine, FbUp v. Weslovan 
Methodist Local Preachers* Mutual Aid Afisocn. (1932), 
76 Sol. Jo. 612. 

8538a, ** Divided between”], — Be Cossentine, 
Philp v. Wesleyan Methodist Local 
Preachers’ Mutual Aid Assocn., No. 
7179b, ante. 

8552, AM. Annotationa : — As to (2) Folld. Be 
Prosser, Prosser v. Grififith (1929), 167 L. T. 
Jo. 307. Consd. Be Dale, Mayer v. Wood, 
[1931] 1 Ch. 357 ; Be Cossentine, Philp v. 
Wesleyan Methodist Local Preachers’ Mutual 
Aid Assocn. (1932), 76 Sol- Jo. 612. 

8553a. ,] — Be Prosser, Prosser v. Griffith 

(1929), 167 L. T. Jo. 307 ; 67 L. Jo. 346 ; 
[1929] W. N. 86. 

Annotation ."--CoixbS. Re Dale, Mayer v. Wood, (1931 J 1 Ch. 


8625« AM. Annotation ; — ^Refd. Be Forbes, Public 
Trustee v, Hadlow (1934), 78 Sol. Jo. 336. 

8698a. .] — ^Testator executed a codicil to his 

will whereby be revoked the appointment of 
an executor Sc appointed another in his 
lace, revoked a ^ecidc devise Sc bequest Sc 
eolared certain other trusts of the property 
comprised therein, gave oertiun directions 
to his trustees, bequeathed pecuniary legacies 
additional to those in hts will Sc declared that 
the power of appointing new trustees should 
be exercised by the surviving Sc continuing 
trustees, Sc in other regnpects confirmed his 
will. On the same day he executed another 
codicil in almost identical terms, the only 
material difference being that a blank left 
in the amount of a legacy in one codicil was 
filled in in the other. The two codicils were 
attested by the same witnesses Sc placed in 
one envelope, which was sent to a bank for 
custody. The testa^r at a later date 
execute another, which he described as a 
“ third ” codicil to his will, Sc referred therein 
to his will & codicils : — Held : the two 
codicils of even date were duplicates of one 
Sc the same instrument, Sc that the legacies 
thereby given were substitutional Sc not 
cumulative. — Be Michell, Thomas v. 
Hoskins, [1929] 1 Ch. 652 ; 98 L. J. Oh. 197 ; 
140 L. T. 686 ; 45 T. L. R. 243. 

8703, Add. Annotation : — Refd. Be Gardner’s Will 
Trusts, Boucher v. Horn, [1930] 3 All E. R. 
938. 

8712a, .] — ^Where a second codicil appears to 

be only a repetition of a former, with the 
addition of a simple legacy, the legacies are 
not doubled. Parol evidence read, to show 
they were intended as accumulative. — 
CooTE V. Boyd, Oootb v. Coote (1789), 2 
Bro. 0. 0. 621 ; 29 B. R. 286. 

8886, AM. Annotation : — ^Apld, Be Hayden, Pask 
V. Perry, [1931] 2 Oh. 333. 

8840, AM. Annotation : — Oonsd, Be Hayden, Pask 
V. Perry, [1931] 2 Ch. 333. 

8897a. .] — ^A testator by his will, drawn up iu 

clauses in English form, appointed applts. to 
be his exoi’s. & tmstees, Sc by clause 6 devised 
to his son certain real i>i‘operty consisting of a 
number of plots of land Sc the buildings there- 
on situated at liagos. A separate clause at 
the end of clause 6 stated that: “These 
devises shall take effect upon my said son 
attaining the age of twenty-five years.” 
Testator died in 1918, Sc the son, on attaining 
the age of twenty-five years in 1930, brought 
an action against applts. claiming an account 
as from the date of testator’s death of the 
rents of the properties devised to him by 
clause 6 of the will ; — Held : (1) the estab- 
lished nilo for construing devises of real 
estate is that they are to be held to be ves^d 
unless a condition precedent to the vesting 
is expressed with reasonable clearness ; (2) on 


PART XVI, SECT. 19, SUB-SECT. 10.— 
C. (a) M. 

8615 iv. .] — Testator, by his 

will, gave one-fourth of a section of 
land upon trust for his son G. to use, 
occupy. Sc enjoy, for life, Sc as to the 
remaining three-fourths, upon similar 
trust for three other children. On the 
death of the children lespeotively, the 
will directed the trustees to sell that 
portion of the section in which each 
had a life interest, Sc to stand possessed 


of t^ proceeds from any suoh sale on 
tnist to all my granobhlldren being 
Issue ” of the four ohlldiea “ who shall 
live to attain the age of twenty -one 
years ehm Sc share afike.’* There was 
also a direction to use the whole or 
part of the income for the benefit, etc., 
of all or any of the children of the lom 
children respectively, whether of full 
age ^ not. The r^dne of the estate 
was given to the four children or. sn<^ 
as should be Uive at the te^tor*s 
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death share Sc share alike. Certain 
gtundohildrra died tn the Ufotlroe of 
the life tenants HcM ; there was a 
of the proceeds of each of the four 
parts to the children of each life 
tenant.— Be (19281 

8, A, 8. R. 282.— AVS, 

PART XVLBECT. 19, SUB-SECT. 10.— 

a (b) . 

„„ OroSST <1926b 

81 Tae. L. R, W,— AUS. 



ar consideration of the whole of the will & 
of the circumfitancee in which it was made, & 
applying the above-stated rule or principle, 
the words “ shah take effect ” related to the 
devise taking effect in possession, & were not 
intended to imjpoee a condition precedent on 
the devise, which, therefore, was to be con- 
stmed as vesting at the death of the testator, 
subject to divestment if the son should fail to 
attain the age of twenty-five years, & was 
not contingent on his attaining that age. 
The son was accordingly entitled to the rents 
claimed.~~BiCK:ERSTETti v, Shanu, f 19301 
A. 0. 290 ; [1986] i All E. R. 227 ; 105 
li. J. P. 0. 63 ; 164 L. T. 300 ; 52 T. L. R. 
290 ; 80 Sol. Jo. 164, P. C. 


8902. Add. Annotation : — Retd. Bickersteth v. 
Shanu, [1936] 1 All E, R. 227. 

8910. Add. Annotation : — ^Refd. Bickersteth v. 
Shanu, [1936] A. 0. 290. 


8913a. Shall take effect on attaining 

specified age.] — Bickersteth v, Shanu, No. 
8897a, ante. 


8919a. .] — ^A testator who died in 1914 

’ domiciled in Scotland & was survived by 
his widow, two sons three daughters, 
directed his tnistees by his will (1) to settle 
certain capital sums on each of his five 
children; (2) to give the life-rent of the 
remainder of his estate to his widow ; & (8) on 
her death, after increasing the amount of the 
children's provisions, (a) to convey the herit- 
able or real cjstate in Scotland to his elder 
son, whom failing to his younger son, & {h) to 
divide the whole residue of the estate equally 
between the older & the younger son ; & in 
the event of the elder son dying before 
attaining the age of 26 & leaving lawful 
issue, such issue were to take his half, but 
failing such issue his half was to go to the 
yoimger sou or his issue. There was a vest- 
ing clause in the will which declared that the 
bequests & provisions “ shall vest at the dates 
when the same are due & payable & fall to be 
made over." The elder son, who died at the 
age of 41, predeceased the widow left no 
issue. The questions raised in the appeal 
were {a) whether one half of the residue 
primarily destined to the elder son vested in 
him a moHe testatoris, & (&) if it did not so 
vest whether it passed to the younger son & 
his issue, or was the subject of an intestacy 
Sc was thus available as a fund out of which 
testator’s widow & childi-en could benefit ; — 
Held: the vesting clause could reasonably 
be construed to mean that the one half of the 
resid.ue destined to the elder son vested in 
him a morie testatoris, at which date he had 
already attained the age of 26, regardless of 
whether the widow was then alive or not. 

Per Lord Maugham : In both Scotland & 
England, where a testator’s intention could 
he gath€»red with reasonable certainty from 
the entire wiU, supplemented by extrinsic 
evidence if admissible, that intention was 
effective even against the literal meaning of 
the particular non-technical words used by 


VoL 3aiv.— Will*. Oawi 8887»-907U. 

testator in the will. — ^P arsbs (ob Ebswice) 
(ob Keswick), [1936] 3 All E. B. 

o5o, H. JL. 

8950. Add. Annotation : — Consd. Be Heath, Public 
Trustee v. Heath, [1936] Ch. 259. 

Add. Annotation : — Consd. Bickersteth v. 
Slianu, [1936] 1 All E. R. 227. 

8969. Add. Annotation .-—Held. Be Heath, Public 
Titistee V. Heath, [1936] Oh. 259. 

8993. Add. Annotation Apid. Be Heath, Public 
Trustee v. Heath, [1036] Oh. 259. 

8998. Add. Annotation Retd. Be Heath, Public 
Trustee ti. Heath, [19361 Oh. 269. 

9015. Add. Annohdion.-— Refd. Be Alston-Boberts- 
Wests’ Settled Estates, [1928] W. N. 41. 

9016. Add. Annotation : — Consd. Bickersteth v. 
Shanu, [1936] 1 All E. K. 227. 

9087. Add. Annotation Apld. Be Heath, Public 
Trustee v. Heath, [ 193(i] Oh. 259. 

— — •] — ^Testator bequeathed a sum ot 
stock to trustees, upon trust, during sixty 
yeare from his death, if the law should allow, 
or, if not, then during the lives of his two 
sons, of the survivor, & twenty-one years 
after his death, tcy lay out the dividends in 
repairing &> insuring the houses, etc., on his 
faims, called H. <fc S., it being his desire, 
that, upon no account, should the timber of 
such farms be cut dovm during the said term 
of sixty years, on pain that the person so 
cutting such timber should lose all interest 
in the said estates, as if he were dead, & 
upon triwt to pay the surplus, if any, of the 
said dividends, equally among the persons 
for the time being m possession of the estates 
under his wiU, during the continuance of the 
said trust ; & immediately after the expira- 
tion thereof, to transfer one moiety of the 
said stock to the person then in possession 
of the H. farm, such person being one of his 
sons, or a descendant of a son ; but if not, 
then to the descendants of testator’s brothers 
& sistei's, & to pay the other moiety in like 
manner to the person in j>ossession of the S. 
farm. Testator devised the H. farm to the 
same trustees, in fee, upon trust for his son J., 
for ninety -nine years, if he should so long live, 
remainder to the use of his first Sc other sons 
in tail, with divers remainders over. 
Testator devised the S. farm in like manner 
for the benefit of his son H. & his issue. J, 

& H., & their eldest sons, barred the entail 
in remainder in the said farms Sc resettled 
the same, the stock having been trans- 
ferred into ct. under Trustee Relief Act, 
petitioned for the payment out of the fund 
to them : — Held : the fund being intended 
for the benefit of the sons Sc their issue, the 

g eriod for the enjoyment of the capital had 
©en accelerated by barring the entail, 
which had determined the restriction against 
cutting down timber. — Re Colson’s Trusts 
( 1863), Kay, 133; 2 Eq. Rep. 267; 23 
L. J. Ch, 165 ; 22 h. T. O. S. 183 ; 2 W. R. 
Ill ; 69 E. R. 57, 
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PART XVI. SECT. 20, SUB-SECT, 3. i 53 Bom. 721.— IND. 


0080 V — -‘.I — In case of a rested 
legacy payable at a future time, there 
is a complete sereranoe of the legacy 
from the residue. — ^M anbrji Bustqmji 
V. NanaBUAI OUBSSTjri (1928), I. L. H. 

4a 


PART XVI. SECT. 20, SUB-SECT. 8.— 
B. (b). 

9101 V. . ] — Bequests of a certain 

amount of stock In a oo. to each of the 
nephews & nieces of testator ** who 

85 * 



Cam ISkpisi!! I>x$i^ 


dBO$* AM. 

V. Moody, £1036] 2 AJl B, R, 1606. 

9210a» Testatnx, by clause 6 of her wiU, 

set aside a fund of $100,000, &: gave the 
income therei^m to son |pr Ms Qfe, & on 
his death she directed the fund to be divided 
as follows : one half to her grand-daughter 
E. Sd the other half equally between her 
daughtei’s P., O. H. By clause 6 she gave, 
devised & bequeathed the residue of the 
estate equally between the said grand- 
daughter Sc her three daughters share Sc share 
alike. By clause 7 she directed that, if the 
grand-daughter or any of the daughters 
predeceased her or her son leaving issue, the 
child or children of the person so dying should 
take the share to which their mother would 
have been entitled had she survived. All 
the beneficiaries mentioned survived testa- 
trix. A special case was stated for the 
opinion of the Supreme Ot. of Canada, asking 
two questions : (a) whether the legacies 

given by clause 5 on the death of the son 
vested in the beneficiaries on the death of the 
testatrix ; (6) if they became so vested 

whether they were liable to be divested 


olauise 7, The Bupreuae (% answered 
the first question in the negative. Sc the 
second question did not arise. On appeal 
to the Privy Council : — Held ; tlxe legacies 
given by clause 6 on the death of the son 
vested in the beneficiaries oh the death of 
testatrix since the postponement of the 
division was solely for the purpose of inter- 
posing a life interest in favour of the son ; 
in the case of a beneficiary dying in the life- 
time of the son without issue the legacies 
would not be divested ; in the case of a bene- 
ficiary dying in the lifetime of the son leaving 
issue, the legacies would be divested in favour 
of the child or children of the beneficiary so 
dying. — Bbownb v. Moody, [1930] A. C. 
635 ; [1936] 2 All E. B. 1695 ; 1()5 L. J. 
P. C. 140 ; 155 L. T. 469 ; 53 T. L. B. 5 ; 
80 SoK Jo. 814, P. C. 

9241. Add, Annotation : — Apld. He Sutcliffe, Alison 
V. Alison, [1934] Ch. 219. 

9267. Add, Annotation : — Consd. He Sutcliffe, 
Alison V, Alison, [1934] Ch. 219. 

9294. Add, Annotation : — ^Retd. Browne v. Moody* 
[1930] 2 All E. R. 1095. 


sfiall be alive at the time of my death 
& who Bhall attain the ase of 21 years **: 
— Held: In view of other provisions 
of the win, to be vested snbject only 
to belnior divested on death before 
attaininir 21 years of am without 
leaving issue. Therefore, the nephews 
& nieces who were at the death of 
testator & still were under 21 years of 
wore entitled to the dividends on 
their Hharos paid between the date of 
the death or testator & the date of 
their attaining respectively the age of 
21 years.— /fc Teolkk Estate (Alta.), 
[19291 1 D, L. K. 445 ; 1 W. W. K. 
181.— CAN. 


9101 vi. .] — Singer v. Singer, 

11932] S. C. B. 44 ; ID. L. B. 284.— 

CAN. 


PART XVI. SECT. 20, SUB-SECT. 3. 

— D. 

9173 ii. .] — Where testator 

gives funds upon certain events, 
namely, the death of a legatee, vesting 
is postponed until that event occurs. — 
Haszabd V. Winchester, [1935] 4 
D. L. B. 44: affd, awb. rtorn. JRc 
Roberson, [1936] 4 D. L. B. 443 ; 6 F. 
L. J. (Can.) 133; revsd, sub. nom. He 
B 0 UEK 8 ON, Cameron v, Haszard, 
£1937] S. C. B. 354.— CAN. 


PART XVI. SECT. 20, SUB-SECT. 8,— 
E. (a). 

9178 1. .] — United Cbuboh ». 

Murphy, [1931] l D. I^B. 462.— CAN. 

917S li. .] — Testator’s will, 

after providing for collection & pay- 
ment of debts Sc for certain specinc 
legacies, provided for sale of certain 
property, comprising the residue of 
his estate,' Sc mvestment of the pro- 
ceeds Sc payment of the interest for the 
maintenance of his wife & daughter A. 
until A , who, however, predooeased 
testator, attained 21 years of age. Sc, 
on A. attaining 21 years of ago or dying* 
for payment ot $400 of interest to his 
wife annually during her life, Sc then 
provided that ** any money remaining 
after the payment of said 3400 shafi 
be equally divided among my children, 
the issue of any deceased child to take 
parent’s share. On the death of my 
wife the whole of my property shaU 
be divided between my ohildren (the 
issue of any deceased child shaU be 
entitled to parent’s share) said dlYision 
to be in equal snares ” : — Held : the 
estate of any deceased child of testator 


who died In the Itfetlmo ot testator’s 
widow & left no issue him surviving 
was not entitled to share in the income 
from the said residue or in the corpus 
when divided on the widow’s death. — 
Buboh V. Eastern Trust Co., [1928] 
3 D. L. R. 834 ; [1928] S, O. B. 479.— 
CAN. 

9178 lii. .] — Testator ** devised 

& bequeathed ” his seat on the Winni- 
peg Qraiu Exchange to one of hJs sons, 
O., &: an amount equal in value to that 
seat to his other son, S., & then gave 
& bequeathed “ all the balance of my 
property of every kind both real & 
personal unto my trustees (also exors.l 
in trust to convert the same into money 
& invest the proceeds in any invest- 
ments which they deem advisable with 
power to vary such investments at their 
discretion & pay the income of the 
proceeds to my wife during her life. Sc 
after her death to pay to my daughter, 
A. P., the sum of ten thousand dollars 
Sc to divide the balance of the corpus 
equally between my sons, S. A. H. & 
G. B. n.” Power was given to the 
trustees to postpone the conversion 
of any part 01 the property for so long 
as they should think fit, & it was 
directed that the income of any un- 
converted property should be paid & 
applied in the same manner as if con- 
verted. The wife Sc the three o^dren 
survived testator, but the two sons 
died In the mother’s lifetime. A. P. 
is living. S. left a daughter him 
surviving, Sc G. left him surviving a 
widow, who is said to have remarried. 
Testator’s widow died while the appeal 
in these proceedings, which were 
brought by the exors. on a motion 
for the construction of the will, was 
pending. The question for construc- 
tion was whether by reason of the death 
of the sons in the lifetime of their 
mother there was an intestacy with 
respect to the residuary bequests to 
them upon the view that the bequests 
were not vested In tbelr lifetime, but 
were conditional on their surviving 
her : — Held : the bequests to tho 
children vested on testator’s death.— 
Re HARGRArr Estate, (1934) 1 

W. W. R. 753 ; 2 D. L. B. 593 j 42 
Man. L. R. 47.— CAN. 

9178 UJi. The Ct. of Appeal 

must yield implicit obedience to the 
decision of the Supreme Ct. of Canada 
In Busch v. Hastem Trust Co„ (19281 
S. 0. E. 479, wMoh decided that It 
there is no gift in a will save in a 
direction to pay aft^ the determination 

44 


of II prior life estate, there is not a 
vested legacy 8c tho right of the legatee 
is defeated if he predeceases the iioriod 
of payment.— Be McFarlane, 11934] 
O. B. 383 ; 3 D. L. U. 457.— CAN. 

9178 liv. .]— Devise to childron 

on death or remarriage of wife confers 
a vested estate. — Re Uniacke, [1934 J 
2 D. L. R. 413.— CAN. 

9178 Iv. .1 — Re Hammond, 

[1934] 2 D. L. K. 680 ; 8. C. B. 403.— 

PART XVI. SECT. 20, SUB-SECT. 3.— 
E. ( 0 ). 

9269 xix. .)— .* the post- 

K onemont of the gift until after the 
fo interest wfiuj merely for the con* 
venienoe of the estate, Sc the estates 
of the children wero therefore vested 
at testator’s death.— /<ic Moore, [1931] 
4 D. L. R. 668 ; O. B. 454,— CAN. 

9269 XX* .] — Testator’s will 

directed that his trustee should stand 
possessed of $10,000 in trust, as to one 
moiety thereof for the sole & separate 
use of a daughter A. 3c as to the other 
moiety for a daughter I., Sc after the 
decease of said daughters or either of 
them the trustee to stand possessed 
of tho share of the daughter so dying 
In trust to be divided between all the 
ohildren of said daughter in equal 
shares on their respectlv^oly attaining 
the age of twenty -one years. The 
moiety held in trust for I. was fully & 
finally distributed. A. died in Jan. 
1931, She had four children, Isabella, 
Annie, John, & Flora. Of these 
Isabella only survived her mother. 
Flora died in infancy Sc by will John 
left all his estate to bis sister Isabella, 
Annie was survived by two children, 
C. &; P. : — Held : there were no words 
of present gift in favour of Annie’s 
children to bo found in the will, & 
no language to interpret which could, 
consistently with the will, be made 
eilective to vest any portion of the tr^t 
fund in them. The granddaughter 
Isabella therefore was entitled to all 
the trust fund still awaiting distribu- 
tion.— Ns Yale (1931), 44 B. C. B. 
196.— CAN. 

9269 xxl. .1 — Testator gave his 

property in trust for his wife, & 
her death to give the sum of W,000 
to oaoh one of my ohildren: — Bern: 
the ohildren took vested legades on tho 
death of testator.— Ns Mbr8e:^aus 
Wiul(1930).1OM.P.B.177j 
Mebsehsau V, SooTT, 6 F. L. J. (Can.) 
276.— <IAN. 



9B2S« AM. Ite Sutcliffe. 

Alieoa e* Allaou, [1934] Oh. 219. 

9840« Add^ Ann^Mian .*--Dl8til« Oanapathy PillaT 
v. Alamaloo, [1929] A. 0. 402. ^ ^ 


9406. Add. AnnOWiom :~-^onsd. Re Jefferies, 
Piuch V. Martin, [1936] 2 All E. R. 626. 
Befd. Ite Blake, Berry v. Geen, [1937] Ch. 
326. 

9630. Add. AnnoMwn Consd. Re Heath, Public 
Trustee v. Heath, [1936] Ch. 269. 

9536a. ]• — ^By his will testator gave £6,000 to 

E. L. H. if she should be living at the date 
of the death of the survivor of himself & his 
wife & should attain the ago of 21 years 
or marry under that age, & proceeded : “ In 
case the said E. L. H. predecease me or 
shall survive me but shall not attain the age 
of 21 years or marry under that age, then 
... I give the said legacy of £.5,000 to 
L. K. B.” E. L. H. survived testator & liis 
wife, but was under the age of 21 years & 
unmarried : — Held : E. L. I f . took a vested 
interest, subject to bo divested in the event 
mentioned. The rule in Phipps v. Ackers^ 
No. 8093, applied to a gift of pure personalty. 
— Rs Heatii, Pubuc Trustee v. llEATir, 
[1936] Oh. 259 ; 105 L. J. Oh. 29 ; 164 L. T. 
630 ; 52 T. I.. R. 54. 


9571a. .] — will provided that at the 

V. expiration of twenty-one years from the 
death of testator a trust fund should be 
divided into five shares, that one of such 
shares should be paid to each of testator’s 
four sons, <fc that, in the event of any of the 
sons dying before the period expired* leaving 


a child or children, such child or chlidren 
should take the share to which such son would . 
have been entitled if he had survived, dc in 
default of issue of any son, the share of such 
son should be payable to the surviving eons 
equally : — Held : the child of a son who died 
before the expiration of the period was 
entitled only to the one-fffth share which his 
father would have taken, & was not entitled 
to participate in the share of a son who died 
before the expiration of the period without 
issue. — G anai^athy Piliay v. Alamaloo 
[1929] A. 0. 462 ; 98 L. J. P. 0. 109 ; 141 
L. T. 43. P. C. 

9615. Add. Annotation : — Retd. Parker v. Judkin, 
[1931] 1 Oh. 476. 

9687. Add, Annotation : — Retd. Re Hayden, Pask 
V, Perry, [1931] 2 Ch. 333. 

9748a. Leaving ‘‘ issue surviving — Child en 
ventre sa mere.] — Eluot v, Joicey, No. 
6887a. ante, 

9751. In line 9 of headnote, for “ without leaving ” 
read “ without having ” or “ without having 
had.” (See [1915] 1 Ch. 847, n.). 

9839. Add, Annotation : — Generally, Refd. Browne 
V. Moody, [1930J 2 All E. R. ioOf). 

9849. Add, Annotation : — Folld. Re Graham, 
Graham v, Graham, [1929] 2 Ch. 127. 

9978. Add, Annotation : — Retd. Re Hayden, Pask 
V, Perry. [1931] 2 Ch. 333. 

9985. Add, Annotation : — As to (2) Refd. Re Hay- 
den, Pask V, Perry, [1931] 2 Oh. 333. 

10,013. Add, Annotation : — Generally, Retd. Re 
Hayden, Pask v. Perry, [1931] 2 Ch. 333. 


PART XV!. SECT. 20. SUB-SECT. 3.— 
F, (a). 

9335 V. ,) — Testator, after 

devising a life estate to bis wife In a 
certain property, directed that upon 
her death eamo should bo sold, & the 
prooeeds, along with those from the 
hale of another property, invested, & 
the principal & interoat divided equally 
between named grandchildren ** or 
the Burvlvors of them In equal shares 
as soon as the youngest s^imvirg one 
shall have attained the age of twenty- 
one years : — HeUl : a grandchild 
dying before the youngest surviving 
grandchild attained the ago of twenty- 
on© years was not entitled to a share. — 
Pdblto Tbustke V , Bowyen, ri9291 
N. Z, L. II. 438.-— N.Z. 


PART XVI. SECT. 20, SUB-SECT. 3.— 

H. ( 0 ). 

, 9473 iv. .] — Roach r. Roach, 

[1931] S. C. R. 512; 3 D. L. E. 374.— 
CAN. 


PART XVI, SECT. 20. SUB-SECT. 3,— 
d. (b). 

9508 vl. .] — A will provided for 

a legacy to each of four children, ** to 
ho paid to such 6f the bent^fleiarles as 
they shall become of uge/* with a gift 
over to the surviving children In the 
event of one or more of the childwm 
dying before beooming of age, & with 
a dlmction that the logacios should 
bo paid out of the proceeds of the crop 
on a oortain quarter section of 
which was devised to one L., 
with the direction to the oxors. that 
the conveyance to her should be made 
'ipou completion of the paym^rnt of 
said legacies : — ffeld : said legacies 
must bo looked upon as a provision 
made for the benefit of each chUd 
upon such child attaining his or her 
laajorlty, 4c there could be no vesting 
of the legaoles until the ohlldren, or 
the survivor of the ohlldren, should 


have rcuiohed the ago of 21. In the 
iiieautime the legacies were merely 
conUagent, & if the four cliildrcn 
shoMd die in tboir minority, the 
legacies, or such portion of them as 
should have accumulated, would revert 
to the devisee of the land . — Jie Bairp 
Estate, {1931] 1 W. W. R. 263; 2 
D. L. R. 1002.— CAN. 


PART XVI, SECT,* 20, SUB-SECT. 3.— 
J. (c.) 

9661 ii. — .1— A bequest of 

income, to A. for life & should she die 
without leaving children ihc?i it) 
ttistator^H next of kin meaii.s that the 
life int.oi’C.st should bo distributed 
among the next of kin of testator as at 
time of distribution. — A’o Penwock. 
11930] 2 D. L. K. 192.— CAN. 


PART XVI. SECT. 20, SUB-SECT. 3.— 
J, (d). 

»p. TV/wther Inyqiwst vested or coti- 
Unamit—KJift over on death befqre re- 
ceiving sJiare .] — Where a will contained 
a legacy, with a gift over if the legatee 
should die before rocoiving Ida share, 
the legatee survived testator hut 
died before receiving ids share : — JTeld : 
the gift vested a marie Ustaioris , — 
Wat>jh V, Eastern Trust Oo. (19.36), 
H M. P. R. 126; 6 F. L. J. (Can.) 
197.— CAN. 


ART XVI, SECT. 20, SUB-SECT. 3.— 

L. 

e i. ItiacreHon in trustees to wiih- 

}ld distribution while children in need 
' osststaTirc.l— A will after devising 
fftain lands & all testator's personal 
roperty to his wife, devised all the 
)St of his estate to trustees, who w'oro 
npowered to retain, mana^, li^o, 
ill or otherwise dispose of the whole 
• any part thereof in their disorotlon 
; to invest the proceeds & pp’LJri 
Looxne, ^ter dlsobarging all liabiUtios 
i respect of the estate, as follows: 
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“ One half thereof to my wife during 
her life In manner hereinafter de- 
scribed & the rest os follows : To such 
of my children including M. [one of 
tho trustees] from time to time as to 
my exors., shall appear to be most in 
need, tho payments to bo at the 
absolute discretion of my exors. If at 
any time it appears to ray trustees that 
none of my childron are in need of 
assistance but are all unembarrassed 
financially then after the death of my 
wife my trustees may divide the estate 
among my children then living in such 
proportions as to tliem shall seem fit my 
desire being that as far as possible the 
division shall ho mad© so as t.o 0vo 
the largxu* sliaro to those of my childron 
who ai*e not so well off as the others 
nevertheless this desire is not to affect 
the ebsoluio discretion hereby vested 
in my trustees. ..." Tho trustees 
acted on tb(i view that all the income 
(loss the share given the widow during 
her life) should be available for dis- 
trilmtiou among needy children with- 
out disposal of tho corpus until tho 
time arrived, If at all, when in their 
view, none of the children required 
assistance : — Held : tho estate did not 
vest in tho beneficiaries upon the death 
of the wife but would vest only when 
tlie time for distribution arrived ; 
that time would never arrive if it 
should appeal* to the tmsbjes that the 
last surviving child w'as in need. — lie 
Maoek Estate, 11935J 1 W. W. H. 
487 ; 2 I). L. R. 377 ; 49 B. O. R. 481 ; 
affd-. Cl 936] 3 W. W. B. 355 P. O.— CAN. 

I i. Bequest to such daughters 

** as shall be spinsters,**] — Re Ooopgeb 
(1925), 21. Tas. L.R. 17— A US. 

PART XVI. SECT. 28, SUB-SECT. 3.— 
B* 

9752 MV. Re Matbeiae, 

Fox V, Equity TRueTEES, Executors 

AOBNCY Co., Ltd., (1928] V. L. R. 
86 ; 119281 Argus U. R, 65. — AUS. 



CasM 10>CfiOa--lO,e74. , Snglxsh and Empire DiOBSt SupraJiMBirr. 


10|020ii« .] — In oonstnzing a devise of real 

estate to a class of persons or their issue/’ 
the words or their issue must be read as 
words of limitation ^ not of substitution, the 
word “ or ” being construed to mean “ 
Therefore a devise of real estate to be equally 
divided between the sisters of O. or their 
issue ” was held to confer upon each of the 
sisters of 0., of whom there w^e three, an 
estate tail in one undivided third part. — Be 
Hayden, Pask v. Pebby, [1931] 2 Oh. 333; 
100 L. J. Oh. 381 ; 146 L. T. 303. 

10,157a. .] — j^e Fox’s Estate, Dawes 

V. DjRmTT, Phcenix Assubancb Co., Ittd. v. 
Fox, [1937] 4 AU E. R, 664. 0. A. 

10,165. Add, Annotation: — Aa to (1) Dlstd. Re 
Graham, Graham c* Graham, [1929] 2 Oh. 
127. 

10,168. Add. Annotation : — Refd. Elliot v. Joicey, 
[1935] A. C. 209. 

10,172. Add. Annotation : — Consd. R£ Coleman, 
Public Trustee v. Coleman, [1936] Ob. 528. 

10,175. Add.. Annotation: — FoUd. Re Graham, 
Graham v. Graham, [1929] 2 Oh. 127. 

10,177. Add. Annoiaiion : — ^Folld. Be Graham, 
Graham v. Graham, [1929] 2 Oh. 127. 

10,202. Add. Annotation : — ^Refd. Re Oaiming’s 
Will Trusts, Skues v. Lyon, [1936] Ch, 309, 

10,205. Add. Annotation : — FoUd. Be Graham, 
Graham v. Graham, [1929] 2 Oh. 127. 

10,263. Add. Annotation Apld. Be Crosse, Crosse 
V. Crosse (1933), 77 Sol. Jo. 116. 

10,263a. .] — Re Crosse, Crosse v. 

Crosse (1933), 77 Sol. Jo. 116. 


10,4i06« Add. ArmataMon : — Generally, Refd. 
Browne V. Moody, [1936] 2 All E. B. 1095. 

10,427. Add. AnnotaMon : — ^FoUd. Gilmour v. Mac* 
Phillamy, [1930] A. 0. 712. 

10,427a, ,] — ^The word ** survivors ” in a 

will should be given its natural do ordinary 
meaning unless the context necessitates or 
' justides a departure therefrom ; it te not 
eno^h for that purpose that the natural A: 
ordmary meaning produces what might 
appear to be a capricious result, or one not 
in accordance witn a lo^cal scheme of dis* 
position. Testator direclM that the income 
of the residue of his estate should be paid 
his nine children in equal shares for their 
reactive lives, provided that if any of his 
children should die without leaving issue, 
or widow or widower, the share of the child 
so dying should be equally divided among 
the survivors upon the same trusts & con- 
ditions ; & that after the death of any child 
his or her share in the residue should be held 
(subject to a provision for widows & 
widowers) for his or her children equally s — 
Held : upon the death of a child of testator 
unmarried the issue of a child who had died 
earlier were not entitled to participate. — 
Gilmour v. MacPhillamy, [1930] A. C. 712 ; 
143 L. T. 606 ; sub nom. Be Macphuxamy 
(Cbarlbs), Gilmour v. Maophillamy, 09 
L. J. P. C. 199, P. C. 

10,684. Add. Annotation : — ^Refd. Browne v- 

Moody, [1936] 2 All E. K. 1695. 

10,674. Add. Annotation : — ^Refd. Be Pilkington’s 
Will Trusts, Pilkington v. Harrison, [1937] 
3 AU E. R. 213. 


PART XVI. SECT. 25. SUB-SECT. 2.— 
A. (oj. 

10,073 i. Death in lifetime of tenami 
for life.\ — Testator dying In 1898 gave 
to his danghter-in-law tho use of a 
property for Ule, with the right to the 
ezors. to sell the property & to pay her 
during her life the interest on the 
proceeds of sale, & after her decease 
to divide the principal among the 
children born to her & his son,’* & In 
any event after the death to sell . . . 
such property ... & to divide the 
proceeds among such children, the child 
or children of any such child or children 
of theirs deceased to reoelve in equal 
parts the portion of such deceased 
parents* share.** The daughter-in- 
law, D., died in 1026, her husbandhaving 

g redeoeased her. Five children were 
om of the marriage, three of whom 
survived D. Two sons predeceased 
her, each leaving a widow but no Issue, 
& each dymg intestate : — Beld : at the 
death of testator in 1898 a vested estate 
was created in any child then bom to 
his son & D. subject to be divested 
in part as other ohlldren were bom; 
& the widows, or personal representa- 
tives of the sons who died before D. 
would take the husband's share unless 
there was Issue, in which case the issue 
cotild be substituted for the father; the 
gift to the children of D. was deter- 
minable only in one event, their death 
leaving issue, an event which did not 
happen. — Re Smith, 11928] 1 D. L. R. 
179 ; 61 O. L. K. 412.-r-CAN. 

10,073 ii. Re McDowbix 

Estate, £19311 2 W. W. R. 674.— CAN. 

PART XVI. SECT. 26, SUB-SECT. 8. 
— —E. 

sam. FaUvre to farm estefe.!— -If real 
estate is devised, with a tdfk, over if 
the devisee f^led to farm the devised 
land, a long period of farming .ereat^ 
a presumption that the whofo, es^te 
of testator 1^ passed to the de'^ee. 
— CJONBOY V. ROQEBS (1933), 6 M. P. R. 
679.— CAN. 


PART XVI. SECT. 27, SUB-SECT. 2. 

A. 

10.267 i. ,) — Re Goruon, 

Stotuart V. Weston (1931), 3 

M. P. R, 156.— CAN. 

10.267 il. If a gift is 

to take effect Immediately the question 
of Kurvivorabip has reference to the 
death of testator ; if the gift is not 
immediate & there is an intervening 
life estate, tho question of survivorship 
is construed as intended to carry the 
gift to the oblocts who are living at the 
period of distribution. — Commercial 
Trust Co. v. White, [1937] 2 D. L. R. 
115 ; 11 M. P. R. 349 ; 6 F. L. J. 
(Can.) 261,— CAN. 


PART XVI. SECT. 27, SUB-SECT. 2.— 
0. (b). 

10,856 i. Contraruintention ofteMator. ] 
— Re Waimr, Orokbr v. Penny, 
[1928J S. B. Q. 163.— AUS. 

PART XVL SECT, 27, SUB-SECT. 2.— 
E. (b) i. 

10,401 *. -- — .) — ^Testator by 

his will dlreoted his trustees to dis- 
tribute the income of his residuary 
estate amongst his children in equal 
shares for the term of th^ respeotive 
iiyes provided that it any of his 
children should die without leaving 
lawful issue or widow or wldor^ 
living at the^ date of death of such 
child the share of the Inoome of the 
child 60 dying ** shall be equally 
divided amongw the survivors tmon 
the Bamfi trusts & oonditions . . — 

Bdd : the word “ survivors ** must be 
interpreted in its ovdiaaty meaning 
the share of a child so dying znui^ be 
dlsfarfbuted only amongst^e aotual 
brothers & sisters then surviving such 

ol^d.— MAoBam^ V. 

- 8. 3^ N, aw. 249 ; 46 N. 3. W. 
W. N, 85.-— AUS, 


PART XVI. SECT. 2$, SUB^SEbX. 1. 
sp. IPnist for *• my other 
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Mecmiiw of ** other/*] — Testator, by his 
will, settled certain property upon Ida 
ohlldren, Sc further directed as follows : 
** If any child of mine shall die with- 
out leaving a child, who being a son, 
shah attain the age of twenty-on© 
years, or being a daughter, shall attain 
that age or marry, then the share in 
tho settled fund, whether original or 
accruing, of any such child of mine 
shall be held in trust for my other child 
in such shares as shall correspond with 
their respective original shares.** One 
of testator's sons died childless ; after- 
wards, another died, leaving one child, 
who attained twenty-one years of age ; 
after, a third son died childless : — 
Bekl : tho use of tho word ** other ** 
in the aocnier clause did not import 
that the child, or children, referred to 
therein should survive the point at 
which the acemer clause came into 
operation. Upon the death of the 
third son, the effect of the accruer 
clause upon his share was to require its 
division among all such children, or 
their representatives, of testator, as 
hag not already died without leaving 
any child who attained twenty -one 
years of age, or who being a daughter, 
married. — murphy e, Paxton 

L. R. 3S9 ; 4 A. L. J. 236.- 

AUS. 


PART XVI, SECT. 81, SUB-SBOT, 4. 

10,720 i. Whether reteaee of pereonal 
UabUtty .) — Testator devised all his 
teal bequeathed all his residuary 
personal estate to his trustees in trust 
to sell the same A divide the prooeeds 
into eleven pa|^, pay one of such 
parts to his widow Sc each of his ten 
ohlldren. The will proceeded: *' I 
declare that the abare of any child ol 
mine in my residuary estate shall be 
subject to deduotton, therefrom of any 
sum or shms owing, by her oe him to 
me at my death or any som or sums 
payable by me upon any guarantee 
made or to be made by me or my exprs. 
on her or his bebaii.** ifiitawr had 



10J52« Add. Annotation: — Ck>nsd. Be 
Smith V, Maiioel, [1930] 1 Ch, 362. 

10,764« Add. Annotation: — Consd* Be 
Smith V. Mansel, [1930] 1 Ch. 352. 

10|766* Add, Annotation: — Consd. Re 
Smith V. Mansel, [1930] 1 Ch. 352. 

10,767, Add. Annotation: — ^FoUd. Re 
Smith V. Maxisel, [1930] I Ch. 352. 


Mansel, 

Hansel* 

MaoBel, 

Hansel, 


10,767a« — ^ ——— •]“Testatrix by her will directed 
that her residuary estate should be held by 
her trustees upon trust in four equal shares 
for her four children for life with remainder 
over. By the third & fourth codicils to her 
will testatrix declared that two sums, 
amounting in all to £16,120, which she had 
advanced to her son, T. H., should be de- 
ducted from his share, dt that his share 
should be less in amount than the shares of 
her other children by that sum. The value 
of the estate of the testatrix was easily 
ascertainable as at the date of her death : — 
Meld : for the purpose of the division of the 
actual income of the residuary trust estate 
of testatrix, pending the appropriation 
thereof, the £16,120, ought to be added for 


VoL SUV-— Wills. Cases 10,76»-10, 988. 

computation to the capital of the estate, 
valued as at the death of the testatrix, & 
deducted from T. H.’s share in the aggregate 
amount of capital so arrived at, & that the 
annual income ought to be divided beWeen 
her four children Sc their respective issue in 
the proportions of their respective shares 
per stirpes of capital so arrived at . — Be 
Hansel, Smith v. Hansel, [1930] 1 Ch. 362 ; 
99 L. J. Ch. 128 ; 142 L. T. 281. 

10.768. Add. Annotation : — ^Expld. Be Hansel 
Smith V. Hansel, [1930] 1 Oh, 362. 

10.769. Add. Annotation : — Consd. Be Hansel, 
Smith V. Hansel, [1930] 1 Oh. 352. 

10.770. Add. A nnotation : — Consd. Be Hansel, 
Smith V . Hansel, [1930] 1 Ch. 352. 

10.771. Add. Annotation : — Expld. Re Hansel, 
Smith V . Hansel, [1930] 1 Oh. 352. 

10.772. Add. Annotation : — Consd. Be Hansel, 
Smith V . Hansel, [1930] 1 Oh. 352. 

10,943. Add. Annotation : — Refd. Ganapathy Pillay 
V. Alamaloo, [1929] A. O. 462. 

10,983. Add. Annotation : — Reid. Be Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 


eniaranteed the overdrawn bank aoconnt 
of R. one of his children, & at the time 
of testator's death this account 
was overdrawn to the extent of 
£1,396 Os. lOd!. The exors. of testa.tor 
paid oft tills sum to the bank In aooord* 
anoe with the said guarantee : — Held : 
the declaration operated as a gift to 
K. of the whole of his indebtodnetts to 
the estate . — In the WiU of Ai^HONY 
Hkadlam (1926). 21 Tas, L. R. 27.— 
AUS. 


PART XVL SEC3T. 81, SUB-SECT. 5. 

— A, 

n i. Payment by way of income.] 

—Held : the quarterly payments 

having been made not as permanent 
provision for the daughter, but in lieu 
of the income which would have arisen 
from the settlement upon her of 
portion of the. testator's capital estate, 
they did not fall v^ithin the hotchpot 
provisions of the will . — Be Clakkid ; 
Olarkk V . Sturt. [19291 V. L. R. 249 ; 
11D291 Argus L. R. 219.— AUS, 

n 11. .1 — ^A will case devised & 

bequeathed *'all my real & personal 
estate of which I may die possessed," 
A',, after giving certain spcolflc lega<468, 
c ontained the following clause : " The 
balance of my property to be divided 
b(itweon my ten children (naming 
them). Sc so that the said Joseph P. 
Hauck shall receive one thousand 
dollars less than the shares coming to 
tlio other children named, in considera- 
tion of advances previously made to 
him by me. Sc with this exception no 
acooimt shaU be taken or had of 
advances horetofoi*e made by mo to 
any of my children." Four of the sons 
were indebted to the estate on pro- 
nusspry notes given by them in- 
dividually to testator. Joseph P. had 
received ll.OOQ tom his father in con- 
nection with some partnership trans- 
action in land which they had entered 
into together. Other than the above- 
zuontioned transactions with the five 
sons, the only advances wore wedding 
presents of not^ over $100 each to the 
four daughters Hda ; the debts re- 
prosented by the notes were diBobaj«ed 
ft^eson of the ^rds in the will ” Sc 
with this exception no account shall 
be tokestt or had erf advances hereto- 
inade by me to any of my 
cMldmn." According to the intention 
or te^tor, ascertained by a fair con- 
struction of the will 6c under the 
oirpumstwioes of the choe,^ the words 
being 0ven their usual Sc ordJtoary 


meaning, the moneys covered by the 
notes ought to bo treated as no longer 
owing . — lie Hauck Estate, [1934] 3 
W. \V. R. 335 ; 4 D. L. R. 581 ; r&osd. 
mib nom. Haucjk v. Schmaltz, (1936J 
S. G. R. 478.-~-CAN. 


PART XVI. SECT. 32, SUB-SECT. 4. 

— B. (o). 

110B5 ii. .] — Gift of a farm to 

testator's son, with a gift over to the 
rest of the family living if the son die 
without leaving an heir creates an 
estate tall in the son with an executory 
devise in favour of his brothers Sc 
sisters living at his decease . — Be 
Thompson, (1936J 1 I>.L. R. 39; O. R. 
8.— CAN. 


PART XVII. 

b (p. 1289) i, Beal property 

situated outside State .] — Testatrix died 
leaving real estate in New South Wales 
& also property In Queensland : — 
Held : the authority of the ot. U> make 
an order did not. Sc could not, directly 
or indirectly be made to extend to the 
real property of the testatrix situated 
in Now South Wales . — Be Osborne, 
[10281 S. R. Q. 129.— AUS. 

h (p. 1289) ii. Beal pro- 

perty in New Zealand — Testator domi- 
ciled abroad .] — Testator died domiciled 
in Scotland, leaving a wife & a daughter 
resident in New Skialand, Sc by his will 
gave all his estate, including laud in 
New 2Sealaud, to a niece. By the law 
of Scotland the wife became entitled 
to a sum of over £1,000 out of his estate 
Sc the daiightor to a sum of £200. On 
an application by the wife Sc the 
daughter under Paniily Protection Act, 
19^, 8. 33, for further provision out 
of the land situated in New Zealand : — 
Held (1 ) the validity of a wUl affecting 
an immovable, such as land. Sc the 
rights of succession thereto, including 
testator's capacity to deal with his 
whole estate so far as consisting of such 
land, is governed by the fee silus 
Sc not by the Jaw of domicil ; conse- 
quently Family Protection Act, 1908, 
applies to a will so tar as it affects land 
situated In New Zealand, whether 
testator be domiciled in New Zealand 
or elsewhere. Sc on order in respect of 
such land may be made under ^^t 
Act in favour ot those who ore entitled 
to further provision out of testators 
estate ; (2) testator, in faUing ^ make 
any provision to his will additional to 
that which the widow (who died ^ter 
testator but before the hearing of the 
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apr>Ucation) became entitled to by 
Scottish /aw, had not failed to make 
adequate provision for his wife's 
maintenance & support : & as to the 
daughter, who wtis In delicate health 
& able to do light work only. Sc who 
was possessed of resources received 
subsequent to the death of testator, 
such Improved means should be taken 
Into acco\iii</ in disposing of the applica- 
tion, & an order should be made pro- 
viding a sum of £1,000 for her out of the 
immovable situate in New Zealand, 
additional to what she took by Bcottish 
law . — Be Bxm’ttART, BirroHART v. 
BirroHART, [1932] N. Z. L. R. 126.— 
N.Z. 

b (p. 1289) m. Beat 

Property in British Columbia — Testator 
(brmiciled abroad.] — T(^stator’s Family 
JMainteiiane<i Act, R. S. lb C.. 1921, 
apidios to laud in British Columbia 
belonging to a testator who was 
domioiled outside of the province but 
not. to his movjibles . — lie Ratten - 
BxmY’s JShtate, (19301 2 W. W, R. 
;>r» t ; 51 B. 0. R. 321.— CAN. 


f i. To redraw loil/.] — On 

an application for relief imder 
Testator’s Family Maintenance Act, 
R. S. B. O. 1924, c. 256, the ot. has no 

S ower to redraw the will & dispose of 
le estate as it may think right & Just. 
— Re Elwoktht Estate, Elwobtht 
& Hale, (19281 2 D. L. R. 421 ; 
[1928] 1 W. W. R. 737 ; 39 B. C. R. 
474.— CAN. 

g i. .] — Testator's Family Main- 

tenance Act, R. S. B. O., 1924, was not 
intended to authorise the ot. to make a 
new will for testator, but only to alter 
the will in so far as might be necessary 
for the proper maintenance of testator s 
wife, husband or chlldron. It is always 
a question of fact in each case 
whether or not an order under the 
Act should be made ; Sc with respect 
to children the Act refers only to 
Ohildreu for whose maintenance at 
tho time of the testator's death no 
adequate moans of support are avail- 
able. If the children arc at least as 
well established in life as testator was 
to his or her lifetime, the Act should not 
be applied where the surviving parent 
is the beneficiary under the wUl. The 
discretion whloh is ffiven ^the ot-^to 
apply the Act where it thinks it jwt Sc 
eauitablo in the oircumstanoea to do so 
is not Judlolally exorcised imloss the 
object, intent & spirit of the Act are 
observed. If a higher ct. Is oonvinoed 
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that the judge of first Instance did not 
take a proper view as to the scope of» 
& the application of the powers con- 
ferred by, the Aot, it may &. should 

interfere. If, too, a higher ct. is 

satisfied that the facts of the par- 
ticular case are such that it was not 
intended that the powers confen'od by 
the Act should bo exercised, it may 
intervene. In such oases the order 
made would be based on a wrong 
principle. If, too, a higher ot. is 

convinced that on all the facts the 

judgment under appeal is clearly 
wrong, it should bo sot aside. — ^W auser 
V. McDermott, [1930] 1 W. W. R. 
332 ; auhnom. McDermott t?. Walker, 
[1930] 1 D. L. R. 945 ; 42 B. C. R. 
184.— CAN. 

g ij. 2^0 consider change in con- 

ditions since will made A — G. left an 
estate of a net value of £26,000. After 
making certain provisions for members 
of his family, he bequeathed a farm 
property of a conservative value of 
£8,000 for charitable purposes, & a 
sum of £5,000 for the erection of an 
orphanage thereon. The farm was 
leased at the statutorily reduced annual 
rental of £512, Sc was charged with an 
allowance of £250 per anmim for the 
lifetime support Sc maintenance of an 
imbecile son. G.*8 widow, aged eighty 
years, had a life interest in the residno, 
8c was thus provided with a house, 
furniture (her own), & an income of 
£612 per annum, subject to payment 
of outgoings amounting to £31 Is. 5d. 
each year. Her imbecile son Sc an 
unmarried daughter lived with her, 
the latter having £100 a year from the 
estate during the widow’s lifetime, Sc 
on the widow’s death receiving one- 
third (approximately £4,000) of the 
residue. A similar amount eaoh would 
come to the married daughter Sc mar- 
ried son, who meanwhile received no 
benefit, A great part of the residue 
consisted of mtges. On an application 
by each of the widow & children for 
an increase of the amounts bequeathed 
to them : — Held ; after consideration 
of the possible fluctuation of income 
Sc the doubtful position of mtgos., 
however sound, the ct. is entitled to 
take into consideration the different 
conditions prevailing at the date of a 
testator’s death from those when the 
wUl was made, whenever it appears 
that an estate consists largely of mtgo. 
securities Sc both corpus Sc income of 
provisions made for a widow Sc chil- 
dren are likely thereby to be afiected. 
— Ba Gibson, Gibson v. Public Trus- 
tees, [1933] N. Z. L. R. (S.) 13.— N.Z. 

g iii. IHMcuUy of realising 

estate ,] — It is not the proper course to 
postpone dealing with an application 
for maintenanoe under Testators* 
Family Maintenanoe Act bec4iUBO 
difSculty in realising the assets of the 
deceased exists. The ct. should exer- 
cise the power imder the Act Sc leave 
it to the oxor. to resort to another 
jurisdiction for directions if the order 
cannot immediately be carried out 
owing to difilculties in realising the 
assets. When the spouses have been 
living apart, the ct. may make an order 
for a further amount to the widow than 
that allowed by the husband to her as 
his wife during his life . — lie Gerloff, 
[19331 S. A. S. R. 351.— AUS. 

g iv. The discretion reposed 

in the ct. by soot. 139 of Admimstra- 
tion Sc Probate Act, 1928> to order 
provision out of testators* estates for 
the maintenanoe of widows Sc children 
left without sufficient moans of sup- 
port, is not limited cases in which 
there has been a capricious or imreason- 
able testamentary disposition of pro- 
perty. A covenant by a wife with her 
husbiuid tiiat she will not, after his 
death make an application for such 
provision does not deprive the ct. of 
jurisdiction to entortoln such an 
application, though the existence & 
terms of the covenant, Sc the olroum- 


stonces under which It wets entered Into, 
may he extremely Important Sc some- 
times conclusive facts in relation to the 
exercise of the ot.*s disoretion In a 
particular case. — Re Pearson, [1936] 
V. L. R. 355 ; 42 Argus L. R. 480,— 
AUS. 

h i, — ^Undcr Testator’s 

Family Maintenance Act, R. S. B. O., 
1924, the provision, which the ct. is 
authorised to make in the drenm- 
stances stated In soot. 3, is ** such pro- 
vision as the ct. thinks adequate, just 
Sc equitable.” The oonditions upon 
which this authority rests are that the 
person whose estate is in question has 
died leaving a will. Sc has not made, 
by that will, in the opinion of the 
judge, adequate provision for the 
proper ” maintenance & support” of 
the wife, husband or children, as the 
case may bo, on whose behalf the 
application is made. What constitutes 
” proper maintenance Sc support” is 
a question to be determined with 
reference to a variety of circumstances. 
It cannot be limited to the bare necessi- 
ties of existence. For the piu’pose of 
arriving at a oonclusion, the ct. on 
whom devolves the responsibility of giv- 
ing effect to the statute, would naturally 
proceed from the point of view of the 
judicious father of a family seeking to 
discharge both his marital & his 
parental duty ; Sc would of course con- 
sider the situation of the child, wife 
or husband. Sc the standard of Ivlng 
to which, having regard to this Sc the 
other oircumstancos, reference ought 
to be had. If the ct. comes to Ihe 
deoision that adequate provision has 
not been made, then the ct. must con- 
sider what provision would be not only 
adequate, but just Sc equitable also ; 
Sc in exorcising its judgment upon this, 
the pecuniary magnitude of the estate 
Sc the situation of others having claims 
upon testator, must bo taken Into 
account. Applying these principles 
to the oiroumstances of this case, wnore 
the only daughter of the doceased 
brought an application under the Act 
for an order directed against his second 
wife, sole beneficiary under the will : — 
Held : the judge was right In deciding 
that the widow should be called upon 
to forego port of her annual Income in 
order to make some provision for the 
appet. — Wajjcek V, McDERMorr, 
119311 S. C. R. 94 ; [1931] 1 D. L. R. 
662.— CAN. 

h ii. .] — Re Hoffman, 

[1931] 1 W. W. R. 293; 43 B. 0. R. 
463.— CAN. 

h Ui, .1 — Re CJleoq Estate, 

[1933] 3 W. W. R. 407 ; 47 B. C. R. 
447.— CAN. 

h iv. .1 — In ^plications 

under Testator’s Family I^iaintenanoe 
Act, R.S.B.C., 1924, the ot., in 

exeroising its discretion as to what is 
adequate provision for the widow of 
testator, should inquire into : (1) tho 
station in life of the parties ; (2) the 
age, health Sc general oiroumstances of 
the widow ; (3) the means possessed 
by testator at the time ot his death ; 
(4) the property or means which the 
widow possesses In her own right. 
Further the claims of others upon 
testat-or must bo taken into account. — 
Re Morton Estate, [19341 3 W. W. R. 
719 ; 49 B. C. R. 172.— CAN. 

h V. .1 — In determining on 

an application under Testator’s Family 
Maintenance Act, R.S.B.C., 1924, 

whether testator has made adequato, 
just Sc equitable provision for a child, 
the ot. will consider among other 
things the obligations & necessities of 
the child arising from the fact that 
said ohild has. Sc may have more, 
children of bis or her own.— JBe Jones 
Estate, [1934] 3 W. W. R. 726 ; 49 
B. O. R. 216.— CAN. 

h vi, The ot, has no right 

to interfere under the Family Protec- 
tion Act except in 80 far as it is satisfied 
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that tho testamentary dispositions of 
a testator fall short of making for the 
wife or for the children such provision 
as a wise Sc just testator would regard 
it his moral duty to make. Where, 
owing to a change in economic oon- 
ditions, the provision made for wife Sc 
children became inadequate, Sc testa- 
tor gave instructions for a further 
testamentary document making further 
provision for them, the execution of 
which was prevented by tho state of his 
health, the ct., although it could not 
make for him the codicil that he con- 
templated, would he encouraged by 
testator’s views to increase the pro- 
vision. 

Where a testator is able to leave the 
financial provision necessary for all 
his dependants to continue the style 
of living in which he had encouraged 
them Sc to which his generosity had 
acoustomod them, it is his duty, so 
far as his widow, his dependent 
daughters. Sc young children ore con- 
cerned, under the Statute, to leave that 
provision unless he consideia on good 
grounds that a humbler style is desir- 
able. — lie Hawke, Hawke v. Public 
Trustee, 11935J N. Z. L. R. 157.— 
N.Z. 

k i, .] — Qn an application 

under Family Protection Act HeW : 
taking Into consideration the value of 
testator’s estate, & the facts that of the 
appets. tliroe were adult sons capable 
of maintalniDg themselves, Sc the fourth 
was a daughter who was being main- 
tained by her husband. Sc- that the 
daughter benefiting under the will had 
cared for testator through a long ill- 
ness Sc was left with her invalid mother 
to care for, the claims of said daughter 
wore paramount, & what was left to 
her wits none too much. Sc the applica- 
tion should be refused. — Re Oavanagh, 
[1930] N. Z. L. K. 376.— N.Z. 

1 i, .] — Where provision 

was made in a will for tho maintenance 
of two of testator’s children J. & M., 
&, further, special provision w'ae made 
for the sharing of the estate by J. & 
M., Sc no provision was mode for a. 
third child, W., born after the date of 
the will : — Held : the power of the ct. 
was limited to ordinary ” malnt^mance 
Sc support,” &, on f he facts, that one- 
third of the not income from the estate 
from tho date of the marriage of the 
t/ostator’s widow was a reasonable 
allowance. — In the Estate of Labe 
( 1925). 21 Tas. L. R. 13.— AUS. 

1 ii, Power to rescind or 

alter order — Whether increase in benefit 
atUhorised,}— Tho power conferred upon 
the ct. by Testator’s Family Mainten- 
ance Sc Guardianship of Infants Act. 
1916, 8. 6 (4), to “rescind or alter” 
any order making provision under that 
Act, does not extend to authorising an 
inorcaae to any benefit that has been 
awarded to an appet. upon an original 
application. — Re Mollot (1928), 28 
8. R. N. S. W. 546 ; 45 N. S. W. W. N. 
142.— AUS. 

1 iii. .) — On an application 

by a widow for relief under Testator’s 
Family Maintenance Act the ot. should 
not attempt to make a new will or 
speculate as to how the estate mlgat 
have been bettor divided, but should 
merely determine whether in view of 
tho widow's needs Sc the property loft 
by the testator be has made adequate 

g rovlslOD for her proper malntenanct 
: support. Its duty is to place itself, 
in all respects, as far as possible. In the 
position of the testator. Sc to consider 
whether or not, having regard to all 
existing facts Sc surrounding ciro^- 
stances, the testator has been 
of a breach of the moral duty which a 
just, not a lovlDg, husband owes his 
wife, Sc, it it finds that he has been so 
guilty, to make suoh an order as 
appears to be sufficient, but no more 
than saffioient, to repair It,— 
Ferguson Estate, Re Testator s 
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Family Maintenance Act, ri92dl 2 
W.W. E. 872 ; 4 D, L. R. 208.— CAN. 


1 Iv, Power to give lump 

mm .] — Xjump sumB Bhoiild only be 
iriYen when periodical payments will 
seriously embarrass the exors. & uu- 
dnly prolong the distribution & winding 
up of the estate. — lU McOaffeky, 
[1931] 4 D. L. R. 930 ; O. K. 612.— CAN. 

1 V. .] — The olalm under 

the Family Protection Act, 1908, is 
not for provision which testator oimht 
to haye made during bis lifotime, but 
for provision out of the estate ** ; 
& the right to relief may only atiso if 
any person dies leaving a will without 
making therein adequate provision for 
the proper malntenanco & support of 
(inter mios) his children . — Re Thom- 
son, Thomson v, Thomson, [1933] 
N. Z, L. R. (S.) 60.— N.Z. 


I vi. .] — The ct. has no 

jurisdiction under the Family Pro- 
tection Act, 1908, to vary a condition 
mado by a testator that the bonoflts 
to bis widow aocrning under his will 
should terminate on nor re-marriage. 
Hence, any order mado during her 
widowhood giving ber increased bene- 
fit must bo deemed to be governed by 
the original restrie-tion, & shonld bo 
di.sohargod on her remarriage . — Re 
OOLLETT, COLIiETr V. pTJBLIC TRUSTEE, 
[1936] N. Z. L. R. 9.— N.Z. 


1 vii. . ] — ^W'hcn a huHl)and 

had kept bis wife in c<mitortablo cir- 
oumstances dtiring his life, hut owing 
to monetary losses his estate ha<l been 
throAvn into bkpey. aft/cr his death 
but had since proved solvent. tJiero 
being no childnjn of the Tnarriag<i : — 
Tlfild : the primary consideration, so 
far ns the (isiat^i w'ould allow, was that 
api»et. should he able to live in her 
own homo, free from w^orry, & slioTild 
ho able to live, not an extravagant 
life, but one of more than mere frugality 
isolation without tljo amenitltjs 
lif(i reasonable for a woman in iior 
station. Qu. ; -whether under set^t. 3 
(4) of Testator’s Family Mainteniinco 
Act, 1918, there is power to make 
an order for a lump siitTi payment 
He also for a periodic payment. — 
JJRNNKTT V. hJLPEU’S TRUSTEE & 
lOxoB. Co.. Lth., [1936] ,S. A. »S. R. 
202.— AUS. 


p i, — Petition under 

Testator’s Family Malntei\ance Act 
granted, where ademiate provision for 
maintenance of wife rmt made . — Re 
Cleog’8 Estate (1933), 47 B. C. R. 
447. --CAN. 


.) — A widow 
thereupon, tlio exors. 
applied for the rescission or variation 
by reduction of the ct,’s order: — 
Held: (1) the order was not un- 
appealable merely because stated to bo 
until the further order of the ct. ; 
(2) not haviug been appealed against, 
the effect of the order was to preclude 
the ct. from considering whether it was 
beyond the power of the ct. to make 
provision for the maintenance of a 
testator’s widow by a series of periodi- 
cal payments extending until after 
her re-m«UTlage ; & (3) considering the 
matter as one of discretion only, the 
re-marriage of the widow did not of 
Itself constitute sufiSolent reason for 
the rescission, variation, or suspension 
of the order . — Re Rohert Collin 
(1929), 29 S. R. N. S. W. 648 ; 46 
N. S. W. VV. N. 169.— AUS. 

p ii. In receipt of 

maintenance under separatum deed ,] — 
A wife who was compelled In 1912 by 
her hnaband’s misconduct to leave him 
agreed to take ttom him £250 per 
annum for her maintenance. The 
husband died in 1927, leaving an 
estate of £30,000 & providing a legacy 
for his wife of £260 per annum : — 
fleXd : as the wife had agreed to accept 
& had oooeptod £260 per annum for 
her maintenance during 15 years she 


poul^a not be said to have been left 
without adequate provision " for 
her maintenance. — J^. raiLLiPfl (1929), 
29 8. R. N. 8. W. 191 ; 46 N. S. W. 
W. N. 22.— AUS. 


p iii. .] — ^Tho doctrine 

expressed in the phrase ” the para- 
rrionnt right of the widow ” commonly 
used in connection with applications 
^der Testator’s Family Maintenance 
&; Guardianship of Infants Act, 1916 for 
adequate provision for proper main- 
tenance, education or advancement for 
life, cannot be placed higher than to 
say that, as a general riile & othiir 
things being equal, the right of the 
widow is paramotmt . — Re Crowe 
0935), 35 S. R. N. S. W. 547 ; 62 
N. S. W. W. N. 187.— AUS. 


r IV. Second, ivife .] — 

A factor of importance, in coses where 
there has been a second maiTiago of 
testator, is the i>eriod during wiiich his 
second wife ha<l lived with him, as 
the moral claim of a second wife on 
his bounty & on his consideration is 
not so gi*eat as that of a widow who 
has lived with tcHtator for i!»e wlnde 
of his inarriod life ; &; the ehiUlren arc 
entitled to i*ogard themsedves as buc- 
ceasorH not only to their father’s 
rights, hut., in a moasm*e, to their 
motiier’s rights. The position of the 
second wife must coiTcspondingly be 
Jess strong in lierclaimfor consideration 
edther as against the testator himself 
or under Family Protection Acd.. 1908, 
than the posit.ion of a first wife . — Ro 
Cunningham, C^unninguam ?\ Cun- 
ningham, [J936J N. Z. h. R. 69, 
G, L. R. 419; 12 NT. Z. L. J. 199.— 


- Testator domiciled 
in Rritish Columbia at death .] — On the 
d()nth of a testator domiciled in British 
Columbia a child adopted by him under 
the law of a foreign jurisdiction where 
testator was then domiciled & under 
which law the child acquired the same 
standing & rights as if it were a natural - 
born child is entitled to the benefits of 
Testator’s Family Maintenance) Act, 
R.vS.B.C., 1924 . — Re lUMSBy Estate, 
[J936J 2 W. W. 11. 506 ; 60 B. C. K. 83. 
—CAN, 


t ii. Children domiciled out- 

side jurisdiction,] — Benefits under 
Testator's Family Maintenance Act, 
1916, are available to children domiciled 
outside the jurisdiction of the ct. — 
Ue Donnelly (1927), 28 S. R. N. S. W. 
34 ; 45 N, S. W. W. N. 5.— AUS. 


t iii. 

Estate, [1936 
B. C. K. 300.- 


,] — Re Pridmore 

1 W. W. R. 390 ; 60 
-CAN. 


o (p. 1290) i. Adidt son — 

Incapacitated from foUotving his trade 

§ by diseme cordreuied in tekator*s em- 
lou,] — In the Will of Jollipfe, [1929] 
. R. (Q.) 189,— AUS. 

0 (p. 1290) li.. 

Promise to hequetuh land — Improve- 
ments made on faiih of promise,] — In 
the Will of Hughes (1930), 8. R. (Q.) 
329.— AUS. 


c (p. 1290) iii. Child in 

want.] — ^W'here a wealthy man died, 
making no provision for a daughter, to 
whom adraiices had been made during 
his lifetime ])nt who at his death was in 
actual want, & the assets of the estjitc 
wore ample to i»rovldo for her main- 
tenance & an order could he made in 
her favour without undue hardship 
to any necessitous recipient of testa- 
tor’s bounty, an order should he made 
for the maintenance of such daughter. 
— Rfl Holmes, MoMaster v. Cuning- 
HAM. [1 930] N. Z. L. R. s. 26 ; G. L. R. 
263, 264 ; 12 N. Z. h, J, 133. — ^N.Z. 


e (p. 1290) I. .]— Fbenet 

. Perpetual Tbustbbs. Execjutors 
c Agency Oo. of Tasmania, Ltd. 
1925). 21 Tas, L. R. 6.— AUS. 

e (p. 1290) il. .]— In the 

xpression "the situation of others 
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having claims upon testator must be 
taken into account,** the word 
" others *’ is not to be understood as 
limited to only such others as would 
have had legal claims upon the estate 
either under Administration Act, 
II. S. B. C., 1924, or Testator’s Family 
Malntenanco Act. Under the olroum- 
stances of the present case : — Held : 
the sister of testator, & two children 
who had lived with testator & his wife 
as their daughters imtil they returned 
to their father, for which sister & 
children testator had mado provision 
by his will, came within the word 
“ others ” In said expression. Having 
regard to all the oirenmstanoes, &. the 
claims of said " others,” the whole 
estate should not be given to the widow. 
However, she should be given a larger 
sliaro than that given her by the will, 
&, as against her claim, there should 
be a reduction by one-half of the 
amounts which said sister & children 
claimed under the will . — Re Pedlar 
Estate, [1933] 1 W. W. R. 267; 
46 B. C. R. 481.— CAN. 


e (p. 1290) ill. .] — Testator 

died possessed of a migo. debt of 
£10,000 Sc iacoino-boariug properiy 
producing about £80 a year. Shortly 
before his death he released the mlgors. 
from payment of all interest & ogi'ood 
to accept repayinont of the principal 
by instalments, the whole delit to be 
repaid in 1936- The widow had pro- 
perty of her own producing about £40 
per annum ; also a house Sc laud, on 
which she resided, & kept a cow, 
poultry, etc. By his will testator left 
I the widow the whole income from hla 
©.state, subject to her suitably main- 
taining the four children of the mar- 
riage, of whom the eldest was eighteen, 
& iiie youngest, seven. Up to very 
shortly before his death the deceased 
had had an income of between £600 
& £700, had lived just witldn his 
income: — Held: (1) the standard of 
living of deceased prior to his death 
could not bo taken os the measure of 
the aUow’aaco to be now made to his 
wife for the support of herself & the 
children; (2) among the circumstances 
to bo considered In granting the allow- 
ance were the depressed state at the 
time of Sc since t,(wta tor's death, of 
biisiness & of the property market & 
the financial stringcrKjy & also the 
doubt whether this position would im- 
prove ; (3) having regard to the 

widow’s iuctmio of £40 Sc the owner- 
ship of house & land an allowance of 
£310 2 )er ann.M7H was sulficient ; (4) the 
proper course was not to make a 
separate allowance for each child, but 
to fix a sum to bo paid to the widow, 
she thereout maintaining the cliildren. 
—Re Lock, [1931] S. A. S. R. 418.— 
AUS. 

e (p. 1290) iv. .]— In order 

to raise jiiriFdictlon under sect. 3 of 
Testator’s Family Maintenance Act, 
it must be found that a person has so 
disposed of his or her property by will 
that upon his or her death his widow 
or her widower or his or her children 
or any of thorn are left without ** sufil- 
ciont means for their umintenanoe Sc 
support.” The jurisdiction conferred 
is to order such i>ro vision to be made 
out of the deceased person’s estate In 
or towards the ” maintenance Sc siip- 
I>ort ” of the widow, widower, or chil- 
dren, or any of them ‘‘ as to the ct, 
or judge seems proper having regard to 
all the circumstances of the case.” 
The sect, must he read os a whole Sc 
the jurisdiction conferred by sect. 3 is 
co-extcnslve with the insuffiolenoy 
predicated by the first part of the sect., 
« means that to the extent that the 
moans are insufficient the ct. can make 
good the insufficiency. The language 
of the second part of sect. 3 leaves no 
doubt that the iusufftciency which is 
predicated is not merely an insuffl- 
&ency of the means of bare subsistence. 
The measure of the provision to be 
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made, la wliat Is sufficient in the dr- 
oumstanoes of the partloolar case to 
provide for the needs of the appot. 
as regards dt mofntenanoe 6c support. 
Sc in no case can the ct. exceed that 
measure. — lie Qkbsns*s 3B^ate (1932), 
25 Tas. L. K. 15.— AUS, 

e (p. 1290) V. .) — When It 

was found that on the evidence pre- 
sented the prohabilltles were that a wife 
left her husuand Sc that he had accepted 
the fact of her living apart before his 
decease Sc agreed through the State 
Children*8 Department to pay her a 
small allowance : — Held : the widow 
was not disentitled to family mainte- 
nance ; the measure of such allowance 
should be the amount agreed to be paid 
to the widow by her husband ; the 
wife being an inmate of a State hospital 
for the Insane, the fact that the znoin- 
tenance would go in relief of the cost 
of her support in a State hospital 
could not be taken into account. — i2e 
WlimAMS, 119331 S. A. S. K. 107.— 

Airs. 

e (p. 1290) vi. A^Ucation 

for increcLee-^** Undue hardship ,**] — 
An increase of an annnal allowance 
made In pursuance of an order under 
Family Protection Act, 1908, will not 
be made where the hardship alleged 
is not “ undue " in the sense of being 
excessive & confined to the appot. *s 
particular class or peculiar to the 
appot. *s case caused by the order Itself, 
or is a common hardship due to the 
widespread fall in rents & Interest — 
t.e. assuming the ot. has power in its 
discretion to make such an increase. 
A reduction of an annuity provided 
by an order of the C3t. imder the said 
Act for the benefit of testator’s only 
surviving clilld, a daughter, will not 
be made for the exclusive benefit of a 
person who had no claim on testator’s 
bounty unless the exercise of the ct.’s 
discretionary power is clearly called 
for by the altered oiroumstances of the 
case. No modification under sect. 42 
of the National Expenditure Adjust- 
ment Act, 1932, will be made in an 
order under Part II. of Family Pro- 
tection Act, 1908, where appct. has 
failed to prove that she has suffered 
undue hardsliip throogh tho operation 
of tho order, in that Its terms cannot be 
complied with or could not be complied 
with without causing undue hardship 
to another annuitant under that order. 
Qu, : whether sect. 42 of the National 
Expenditure Adjustment Act, 1932, 
should enure for the benefit Sc sole 
advantage of an Englishwoman who 
chooses to live in a foreign country. — 
He Roper, Preston v. Public Trus- 
tee. [1933] N. Z. L. R. 1237.— N.Z. 

• (p. 1290) vii. Upon what pro- 

periy allowance chargea,} — ^An order 
was made increasing a weekly sum 
bequeathed by testator to his widow. 
Testator’s property consisted almost 
wholly of real estate. Testator, by 
his in addition to the weekly 

allowance to his widow, had bequeathed 
a weekly sum to a daughter 8c also to a 
stranger in blood. The balance of the 
income was given to a grandson of 
testator for life. Sc the real estate was 
difeoted to be held in trust after his 
death for his child or children then 
Uvingy with gifts over If there were no 
such child: — Held: in fixing the 
burden of the provision made by the 
order the whole of testator’s real 
estate was to be regarded as one 
'property settled succeasirely within 
sect. 5 (2) of the Act— Rc Smith, 
[19281 S. A. S. E. 524.— AUS. 

e (p. 1290) viii. Mvidmee admis- 

sible against a|)S^Zicawf.]— Statements by 


testator having referenpe to parttcnlar 
terms of his will Sc testifying directly. 
Sc not merely by inference, to the state 
of his mind whioh prompted the 
making of his will in the form In which 
it Is, are admissible against an applicant 
for xnaintenanoo under Testator’s 
Family Maintenance Sc Guardianship 
of Infants Act, 1916. — Be Haul (1929), 
SO S. R. N. S. W. 166; 47 N. S. 
W. W. K. 65.— AU». 

e (p, 1290) Ix, THme far makimg 

aa^wedion — Extension of time ,] — 
Where there has been long Sc In- 
excusable delay an application under 
Family Protection Act, 1908, for 
eztendon In time will be mused unless 
it clearly appears that to refuse It 
would In the oiroumstances result In 
manifest injustice. — Sheehan v, Pub- 
lAO Trustee, [1930] N. Z. L. R. 1.— 
N.Z. 

6 (p. 1290 X. Be- 

fore distrUmtion — Transfer of pari of 
estate to beneficiary tniatee,] — Held: to 
amount to partial distribution within 
Family Protection Act, 1908, s. 33, & 
application for extension therefore 
refused. — Pubmo Trustee e. Kmn, 
[1931] N. Z. Jj, R. 1.— N.Z. 

• (p. 1290) xl. Effect 

of delay,] — An application for an order 
that the time limited for making an 
application be extended was made 
some fifteen years after tbe death of 
testator. At the time of the death 
the estate was Insolvent, but at the 
time of the applioation was worth 
some £4.000. By the wiU the widow 
took a life estate, & thereafter her two 
children took also life estates. At the 
date of the appUeation the widow had 
assets of her own worth £3,700, her 
daughter was earning £103 per annum 
as a postmistress. & the son had saved 
£200 : — Held : tho delay had been 
great Sc had not been satisfactorily 
explained. Furthermore, the case was 
not one where, if an extension of time 
were granted, an order for further 
provision oui of the estate could 
properly be made in favour of any of 
pltfe. — Stephens v, Barltrop, [1931] 
N, Z. L. R. 7.— N.Z. 

e (p. 1290) xii. .] — An ap- 

S licatlon under sect. 8 of Testator’s 
'amily Maintenance Act, 1916, Is not 
out or time If, within the time pre- 
scribed by sect. 5 of the Act, an appro- 
priate notice of motion is in fact filed 
Sc tbe exor. of tbe will is informed by 
or on behalf of appct. of that fact ; k 
accordingly it is not necessary that 
the application should be brought on 
for hearing before tbe expiration of 
twelve months from the grimt of pro- 
bate of testator’s will, nor that the 
return date mentioned in the notice 
of motion should be within that twelve 
month period . — Re Buckbtt (J.) 
(1931), 48 N. S. W. W. N. 83.— AUS. 

e (p. 1290) xlU. Testator’s 

Family Maintenance Act, R. 3. B. 0., 
1924, s. 11, provides that an applica- 
tion by a party claiming the benefit of 
the Act shall be made within six 
months from ** tbe date ot the grant 
or reeealing in the Province of probate 
of the ** : — Held : the words 

buoted mean with respect to the grant 
the date when the grant or granting 
of the probate of the wUl id actually 
completed by the grant being sealed. 
— Rs Peblar Estate, 11983] l 
W. W. B. 267.— CAN. 

• (p. 1290) xiv. Costs — Whether 

payable out of esUde,] — Waucer v, 
McDermott (No, 2), [1930] 1 W. W. R. 
845; eubnoin. McDermott V, Walker, 


[19301 2 D. L. E. 413 ; it B, a R. 
854.— CAN. 

• (». 1290) XV. It Is 

the duty of counsel appearing lor 
trustees, partiotilarly In the oases of 
applications under Testator's Family 
Malntenanoe Act, 1910, to assist the 
ot. In oases where counsel for trustees 
appears merely to submit, Sc there is 
no other resp. party represented in 
the matter before the ot., no costs in 
regard to the attendanoe of counsel 
for the trustees will he allowed, 6c the 
trustees will not necessarily be allowed 
their costs as between solr. 6c client. 
—22c Newell (1932). 49 N. S. W. W. N. 
181.— AUS. 

e (p. 1290) xvl. XVorifcc.] — 

Although Testator's Family Mainten- 
ance Act, contemplates separate appli- 
cations being made by each person 
seeking relief, the ot. will adhere to the 
practice, whioh had been adopted, of 
allowing two or more applications to 
be made on one motion. Any abuse 
of this practice, as by a person sever- 
ing unreasonably or by a person, who 
has no real chance of sneoess, joining 
with one who has, will be met by a 
suitable order as to costs. As soon 
as an appot. has filed his motion 6c 
before he has filed his evidence, he 
should inquire from the exor. whether 
any other applications arc pending or 
threatened. If he does not so inquire 
it is tho duty of the exor. to inform 
him ot any other applications pending. 
Where there are more applioations than 
one, either tho appets. or Um exor. 
should at tho earliest possible moment 
apply to tho ct. for the oonsolidation 
of tho proceedings . — Re White (1932), 
49 N. S, W. W. N. 178.— AUS. 

e (p. 1290) xvii. Agreement by 

wife not to apply.] — An agreement 
between husband & wife whereby tbe 
former settles property on the latter 
which she declares she regards as 
sufficient maintenance for her after his 
death 6c agrees that sbe will not make 
any applioation under Testator’s 
Family Maintenance Act, R.S.B.O., 
1924, does not bar the jurisdiction of 
the ct. to make an order in her favour 
under sold Act. — Re Lewis Estate, 
[1936] 1 W. W. R. 747 ; 2 D. L. R. 45 ; 
49 B. O. R. 386.— €AN. 

e (p. 1290) xviU, Death of 

applicant — Liability for maintenance 
before dsath .] — The ot. has jurisdiction 
under sect. 3 of Testator’s Family 
Maintenanoe Act, 1916, to make an 
order, after tbe death of an appct., for 
pa:^'ixient out of the estate of testator 
of liabilitioB incurred by appct. In 
respect to maintenanoe Sc remaining 
unpaid at the death of appct . — Re 
Shannon (1935), 36 S. B. Sf. S. W. 
616 ; 62 N. S. W. W. N. 171.— AUS. 

• (p. 1290) xix. Release of claim 

— What amounts to .] — On an applica- 
tion under Testator’s Family Main- 
tenance Sc Guardianship of Infants 
Act, 1916, by a widow for an allowance 
out of the estate of her deceased hue- 
band, it appeared that In 1911 she had 
oblained a decree of judicial separation 
against her husband 6c bad then 
instituted proceedings for permanents 
alimony. In the couree of the latter 
proceedings by agreement between tho 
parties tho wife In consideration, inter 
alUtf ot the sum of £1,500 paid to her 
by her husband executed a deed of 
release from all claims (wMoh were set 
out in detail in the deed) against him : 
— Held : upon its true construction the 
deed did not constitute a release of 
appot.'s claim under the Aot . — Re 
Patrtok (1936), 36 S. K. N. a W. 166 ; 
63 N. 8. W. W. N. 34.— AUS. 
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WORK AND LABOUR. 


Part I. — Contracts for 

Add. Annotation : — ^Refd, Robinson v. Graves, 29. 
[1035] 1 K. B. 579. 

80. 

Add. Annotation : — Refd. Robinson v. Graves, 
[1936] 1 K. B. 579. 3^ 

Add. Annotations ; — ^Apld. Robinson v. Graves, 
[1935] 1 K. B. 679, Refd. Oraven-Bllis v. 68. 
Canons, Ltd., [1936] 2 All E. R. 1060. 


Work and Labour. 

Add. Annotation : — Consd. Sagar v. Ride- 
halgh Sa Son, Ltd., [19.31] 1 Cli. 310. 

Add. Annotation : — Consd. Sagar ®. Bide* 
halgh & Son, Ltd., [1931] 1 Oh. 310. 

Add. Annotation ; — Consd. Sagar v. Bide- 
halgh & Son, Ltd., (1930) U4 L. T. 480. 

Add. Annotation : — Consd. Sagar v. Bidehalgh, 
H., &; Son, Ltd., [1931] 1 Oh. 310. 


Part II. — Statutory Determination of Minimum Rates 

of Wages. 


58. Add, Annotation : — Folld. Pockney t>. Atkin- 
son (1929), 46 T. L. R. 639. 

J — An employer engaged a worker in 

agriculture for a period from Dec. 4, 1927, 
to Nov. 23, 1928, &; agreed to pay him 
on the completion of that term a lump sum 
which, with his board & lodging, was equiva- 64 . 
lent to the minimum rate of wages prescribed 
under the Agricultural Wages (Regulation) 

Act, 1924 (c. 37). Before the completion 
of the term, the worker refused to obey a 
lawful order of the employer & left the 
employment without notice j — Held : the 
Agricultural Wages (Regulation) Act, 1924 
(c. 37), did not prevent the making of an 
agreement for employment for a fixed term 
with payment of a lump sum equivalent to 
the prescribed rate at the end oi the term, 

^ the Act did not entitle a worker who had 


broken his contract to demand any wages 
for the period during which he was in fact 
employed.— P ockney v, Atkinson, [1930] 
1 K, B. 197 ; 99 L. J. K. B. 42 ; 142 L. T. 
135 ; 94 J. P. 15 ; 45 T. L. R. 639 ; 27 L. G. R. 


Add the following paragraph j — 

By an order of the Agricultural Wages 
Board, embodying orders of a wages com- 
mittee : “ Where a whole-time male worker 
is employed by the week or any longer period 
& the houm of work agreed between the 
worker & the employer in any week (excluding 
hours of overtime employment) are less 
than 50 in summer Sc 48 in winter, the rate 
of wages apijlicable to that worker shall be 
such as to secure to the worker the wages 
which would have been payable if the agreed 
hours had been 60 in summer or 48 in winter 


PART I. SECT. 4, SUB-SECT. 1. 

n i. Work done at reqMat of 

defendant,]— A m essential ayennont In 
a cl^in for work Sc labour is that the 
work was done at the request of deft.-— 
McDonald V, WOLVEKTON, 119321 2 
W. W. R. 354 ; 3 D. L. R. 317 ; 45 
B. C. R. 386.— CAN. 

ta. Lease of land far term of years — 
Atrreement for payment for mmtner- 
fallowing on oanceUation of 
Maktei t», HiMOua, [1028] 8 W. W. B. 
390.— CAN. 

PART L SECT. 4, SUB-SECT. 2.— A. 

17 iv. Oontraet completed <m- 

perfently ,] — Where there was a con- 
tract to do certain work. e,g. the 
summer-tallowing of a certain number 
of aores. Sc the work has been done, the 
contract price oannot be reduced or 
abated on the ground that the work 
was done Impropedy unless there is 
evidence of speoifio damage.— W aonbb 
V, Heidt, [19311 1 WTW. K. 625 ; 2 
D. L. R. 680.-^A«. 

^ t. — S?cidmoe of value ofservUxs.] 
—In an action brought on a guemfuw 
merwU for work done Sc services 
rendered evldepoe wae given of ^ 
agreement, not In writing, whereby 
deft, kgreed to pay a certain weekly 
salary « also a sum of 45200 at the end 
of two yearn; It wae also proved t^ 
deft, had paid the weekly 
had reused to pay the sum of d200 

Stat. J*raud» appMoable, It was 


nevertheless admissible as evidence of 1 
the value of pltf/s services.- v. 

Grifftths Bros., Ltd. (1028), 28 
S. R. N. S. W. 425 ; 45 N. S. W. W. N. 
130.— AUS. 

j ii, ,] — ^Where there is a con- 

tract to do Bpeolfled work for a 
sum, with a proviso for payment of 
proportionate amounts, equal to eighty 
per cent, of the fixed sum, as the work 
is done. Sc the balance of twenty per 
cent. In thirty days after compk]tlon 
& acceptance, completion is a condition 
precedent to the right to paynmnt. & 
where the work is not oompleU'd there 
Is no right to recover for tho pomon 
done as upon a owrjuM 

Sherlock v, Powell (1899), 26 A. R. 
407 .—-CAN. 

d iii. Whore there Is an 

entire contract for work Sc ia-bour 
wntnlning a provision for monthly 
payments not exceeding 75 per cent, 
of the work done, which is abandoned 
by the party perforail^ JJfi? to 
labour, he is noverthel^ entitled to 
sue for 75 per cent, of the value of tm) 
work performed before abandonment. 
^McLkoHLAN V, NOURSB (1928), 
S. A. S. R. 230. — AUS. 

^ .l^When a person has 

done work under an exp^ss wotr^ 
he eannot sue on ^ 
for what has been done if the 
contract 7 

GIFFORD. fl9Sy 3 D. L. R. 70, 7 

M. P. R* 887.— CAN. 

•b. Contract far logging d: cutiino 
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Mikkelpen v. DijFF, [1030] 

1 i:>. I,. R. 700.— CAN. 

sc. Agreement to pay bonus on 
eslinuilvd saoing in cost of prodnehon — 
Vetnecialion of j}l(mf.]-^A lumber 00 . 
agreed with the superintendent of Its 
logging operations to pay hini as a 
bonus to his salary such amomit as ho 
could save the 00 . in cutting Sc haidlng 
poles on tho net cost of production, 
taking as a basis the figures set out 
in tho schedule of the agreomonfc 
llclri : depieolation of tho plant & 
equipment used in tho operations was 
a proper itom to include in the eost 

of producUtm.— Aioirm 

Co., [19281 3 W. W, K. 142, — CAW. 

sd. A-ecessary repairs to auiowMlc in 
excess of order.]— An automobile, deft, 
co.'s property, was sent to pltf. to have 
oertain repairs made. 1 It., at tim 
same time made certain other repairs 
which he thought necessary & for 
which lie olnimod T)aymeut. Lvidenc^ 
was given to show that on previous 
occasions repairs of a similar charaotw 
were ordered Sc other 

that tho accounts rondeTOd wjm paid 
without atiosUon:— P^tL en 
titled to J'ooover.— O alkin V, WOLF 
VILLE PRTTIT CJo. (1927), o9 N. S. R. 
499.— CAN. 

part I. SECT. 4, SUB-SECT, 8. 

Ro ti{ - I Simplex Machine Oo, 

e. MoLellan, MoFeelt 3c Oo., [19281 
S W‘ W, R. 2.55, — CAN. 

It A tv .1 — Cooper Pen- 

KINOTOn! I19S8) a D. L. R. 878.— CAN. 
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as the case may be.** Applts. employed one 
T. as an cigricultural labourer by the week 
of 50 hours at 30^. per week. On Good 
Friday, T., according to custom, was not 
required by the appellants to work, & in 
consequence they refused at the end of the 
week to pay mm his full weekly wages, 
deducting the portion appropriate to that 
day, but gave him, according to their custom, 
a small bonus in^ead : — Held : the above 
order was intra viresy & that T. was entitled 
to be paid 30s. for the Good Friday week. — 
SEA.BROOK & Sons, Ltd. v » Jokes, [1929] 

1 K, B. 336 ; 98 L. J. K. B. 169 ; 140 L. T. 
497 ; 93 J. P. 47 ; 45 T. L. R. 139 ; 72 
Sol. Jo. 874 ; 27 L. G. R. 47 ; 28 Cox, C. O. 
586, D. C. 

64a. Breach of contract by worker — Whether 
entitled to wages for period employed.] — 
PocKNEY V, Atkinson, No. 63a, ante. 

67. Add. Annotation : — Generally, Hefd. Pockney 
V. Atkinson, [1930] 1 K. B. 197. 

68. Add. CUaiion : — 28 Cox, C. 0. 518. 

Add. Annotation : — Consd. Hughes v. Davies 
(1929), 94 J. P. 48. 

68a. Deduction in respect of washing dc ‘ 

mending.] — Reaps, employed a worker in 
agriculture upon a yearly hiring under which 
the employers did his washing & mending for 
two shillings a week, which was reckoned as 
part of his wages. By the orders made for 
that county under Agricultural Wages (Regu- 
lation) Act, 1924 (c. 37 ), washing & mendmg 
were not benefits or advantages which might 
be reckoned as part payment of wages in 
lieu of payment in cash. The justices held 
that no offence had been committed, & 
alternatively that it was trivial. They did 
not convict, & made no order under sect, 7 (3) 
of the Act for payment of the arrears : — 
Held : ( 1 ) there was no material on which 
the justices could find that no offence was 
committed, that which was done being the 
very thing ptoloibited ; (2) they were not 
entitled to find that the offence was trivial ; 
the question was not the quantum of money 
involved, but the nature of what was done, 
which was something entirely subversive 
of the Act ; (3) in any event sect. 7 (3) was 
imperative in its terms, & the justices were 


bound to make an order for payment of the 
arrears due. — ^Hughes Davies (1929), 94 
J. P. 48 ; 28 L. G. R. 11, D. C. 

Charge for board dc lodging in excess of 

value fixed by order.] — ^A worker in agri- 
culture under his contract of service received 
his proper statutory wages in full. Under a 
separate agreement with his employer he 
paid back to Ids employer £1 each week for 
board & lodging with him, 16», being the 
maximum amount fixed by statutory order 
under Agricultural Wages (Regulation) Act, 
1924 (c. 37), s, 8 (1) (a), as the value of that 
benefit or advantage which could be reckoned 
as pa 3 unent of wages instead of payment 
thereof in cash. The worker was free to 
lodge elsewhere, & the employer would have 
preferred him to do so : — Held : as the 
employer had allowed the worker to board & 
lodge with him he might not receive from him 
more than 16s. per week in respect thereof, 
although in form the contract to pay more 
was distinct from the contract of service. — 
Williams v. Smith, [1934] 2 K. B. 158 ; 103 
L. J. K. B. 421 ; 151 L. T. 112 ; 98 J. P. 
231 ; 50 T. L. R. 836 ; 78 Sol. Jo. 318 ; 32 
L. G. R. 171 ; 30 Cox, 0. 0. 110, D. C. 

ggc. Value of lodgings supplied.] — A farmer, 

in calculating the wages of one of liis workers, 
deducted the value of certain lodgings which 
were available to the latter. The worker 
had not a^eed to accept such accommodation 
& did not in fact avail himself of it, preferring 
to sleep at his own home, which was about 
half a mile distant : — Held : the value of the 
lodgings was not a benefit or advantage 
received by the worker within Agricultural 
Wages (Regulation) Act, 1924 (c. 37), s. 7 (11), 
& the deduction ought not to be made. — 
Williams v. Hughes, [1930] 1 All E. 11. 
074 ; 80 Sol. Jo. 033. 

70b. Duty of Justices — To make order for pay- 

ment of arrears — Although amoimt trivial.] 
— Hughes v. Davies, No. 68a, ante. 

Wages paid below statutory rate — Claim for 
balance — ^Limitation of action.] — See Limi- 
tation OF Action, No. 111b, ante. 

71. Add. Annotation : — Consd. R. v. Minister of 
Labour, Ex p. National Trade Defence 
Assocn. (1931), 96 J. P. 106. 


PART 11. SECT. 8. 

b 1. To occupations — Exclusion 

of jii'ofessiQns — Daven- 

roUT V. MoNivbn. ri930) 2 W. W. B. 
263 ; 4 D. L. R. 386 ; 42 B. C. R. 468 ; 
rewsg., S. C. sfub nom. He Mai.b Minimum 
Wage Acrr (B. C.), [19291 4 D. L. R. 
1034.— CAN. 

b 11. — — Ajipealfrom. Board.\ — The 
Male Minimum Wage Board made an 
order for a minimum wage to be paid 
to licentiates of pharmacy. On an 
appeal for rescission or review the Judge 
dismissed the application to rescind, 
blit ordered that the appeal should 
bo heard as a rehearing de novo : — 
Held: the whole appeal brought by 
petition to the ct. b^ow must be dis- 
posed of before an appeal oan be taken 
to the Ot. of Appeal.-— Merryfield & 
Daok V. Male Minimum Wage Boabo, 
[19311 44 B. C. R. 380.— OAN. 

b m, po trhdes — Besiaurant .] — 

R. V. BRBAIU.BY, [1935] 3 W. W. H* 
CS.— CAN, 

1 1. pybo is *' empU^ee ***] — 

Reap, was convicted under Minimum 
Wage Act for women, R. S. B. C„ 1924, 


for unlawfully employing complainant, 
a hair dresser, for less than the mini- 
mum wage fixed by a valid order of the 
Board at 114.25 per week. Eosp. 
contended hat because of the special 
conditions under which the com- 
plainant worked she was not an 
employee ” & therefore not subject 
to the Act, He conducted a hair- 
dressing parlour in Vancouver in which 
employees are engaged admittedly sub- 
ject to the Act. In 1932 he divided 
the premises & constructed an annex 
with a separate ontranoe from the 
street. A superintendent was placed 
In charge of this annex &. she, on 
resp.’s direction, gave employment to 
the complainant & others on a oom- 
misaion basis. They received 30 per 
cent, ot the receipts for all work done 
V them, the reap, taking 70 per cent. 
He paid the rent & supplied materials 
Inoluding machines. Complainant, 
however, bad her own machine Sc 
receive^ an allowance for it: — Hdd: 
the arrangement between complainant 
& reep. brought the former within the 
definition of " employee in sect. 2 
of Minimum Wage Act Sc the latter 
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within that of ** employer ” in the same 
sect., &, therefore, he was rightly 
convicted, under sect, 13 of that 
statute, for employing complainant 
at less than the minimum wage. — R. 
V. Gautsohi, 119341 2 W. W. R. 396 ; 
3 D, L. B. 683 ; 48 B. C. R. 287,— 
CAN. 

1 ii, is employee in mercantile 

^7^daa<n/. 3 — Stevenson v* British 
Goluimbia Leather Co., Ltd., [1935] 
3 W. W. R. 254 ; 4 D. L. R. 143 ; 50 
B. C. R. 166.— CAN. 


1 iii. ” CoiMtrvction industry.**}--' 

An order of the Board of Industrial 
Relations under the Mole Minimum 
Wage Act relatii:^ to i^yments in 
oonstruction industry ” does not 
apply to carpentry work & painting.-— 
Fenton v. Hasb:amp (1935), 60 

B. 0. R. 241.— GAN, 

1 iv. Sales Contract 

between employer Sc sales broker held 
without the scope of Male Minimum 
Wage Act.— MoGreour v. Hoo’^R 
Co„ Ltd. (1034), 49 B. 0. R. 812.— CAN. 

1 V. — ^ Emifdoyee in beauty parlour*] 

— ^The proviaions of the order made by 
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72. Add. Annotation: — Consd. B. v. Minister of 

Labour, Bx p* National Trade Defence 
Assocn. (1931), 96 J. P. 106. 

73. Add. Citations :--affd. [1929] A. 0. 490 ; 98 
L. J. K. B. 373; 140 L. T. 073 ; 45 T. L. R. 
306 ; 27 L. G. B. 249, H. L. 

73 a, Piece-worker — Fur trade.] — A worker 

employed as nailer in the fur trade, who was 
paid on a piece-work basis, was, during a 
period between Nov. 1927, & Doc. 1930, not 
supplied by his employers with a sufficient 
quantity of work to enable him to earn the 
miniTnnm piece-work basis rate of Sd. 
an hour to which he was entitled under 
Statutory Orders made 'in accordance with 
the provisions of ttie Trade Boards Acts of 
1909 & 1918 : — Held : he was entitled to an 
account on the footing that in respect of 
each hour of his employment daring the 
period in question he was to be paid a 
minimum wage of le. Sd. — Nathan v. Gul- 
KOPF & Levy, Ltd., [1933] Ch. 809 ; 102 
L. J. Oh. 286 ; 149 L, T. 424 ; 49 T. L. R. 
426 ; 77 Sol. Jo. 355 ; 31 L. G. R. 211. 

74a. Power of Minister to define trade — 
Validity of Order.] — ^By Trade Boards Act, 
1918 (c. 32), s. 1, Parliament has given the 


power of defining or specifying a definite 
trade for which he may make a special order 
to the Minister of Labour, with this qualifica- 
tion, that there must be some subject-matter 
which can be reasonably described as a trade 
before its exact limits are defined. The 
Minister may define a trade by exclusion as 
well as by description. A special order docs 
not exceed the scope of the very extensive 
powers given to the Minister & is not bad, on 
the grounds (1) that it defines a trade by 
reference to the place where it is carried on ; 
or (2) that it includes a number of occupa- 
tions or vocations whose collocation is 
fortuitous except for the fact that all the 
work is done in or in connection with a 
trading establishment ; or (3) that an em- 
ployee by its terms might be within or out- 
side the scope of the Acts according to the 
particular part of the premises on which at 
a particular moment he might be. — R. v. 
Minister op Labour, Ex p. National 
Trade Defence Association, Ex p. In- 
corporated Association of Purveyors of 
Light Refreshments, Ex p. Strand Hotel, 
Ltd., [1932] 1 K. B. 1 ; 100 L. J. K. B. 640 ; 
145 L. T. 341 ; 95 J. P. 105 ; 47 T. L. R. 
364 ; 29 L. G. R. 363, C. A. 


Part 111. — Organisation of Labour. 


7 ga, London County Council (General Powers) 

Act, 1921 — Whether contract made at licensed 
address.] — The London County Ooumul 
(General Powers) Act, 1921, provides for the 
licensing of employment agencies & requires 
that the business of the agency shall be carried 
on at the licensed address. The office of 
Oollins Orchestras, Ltd., a theatrical employ- 
ment agency, was in Dean Street. A con- 
tract between that firm & deft, was drawn at 
the licensed j^remises on stationery headed 
with an address in Shaftesbury Avenue (an 
old office of the co. ) was discussed & developed 
at various places, & finally signed in an office 
of a director of the co, in Lisle Street. By the 


contract deft, agreed to pay “commission 
during the wliole period of my present en- 
gagement <fe on every subsequent prolongation 
of the agreement.” D(5ft.’s present engage- 
ment with a music hall was determined & 
another band engagcxl for a week. After 
that deft, was engaged again ’.—Held: (1) the 
real transaction took place at the licensed 
premises & the contract was not void as hav- 
ing been entered into at premises other tlian 
the licensed address ; (2) the ro-engagement 
of deft, was a prolongation of tlu^ ])roseni 
engagement. — A ioiam v. Wai/pers, [1936] 2 
Afi E. K. 959 ; 80 Sol. Jo. 793. 


Part IV.— Unemployment Insurance. 


94, Add. Annotation : — ^Consd. Blac^ool 

Corpn. & Barritt, etc, (1931), 96 J. P. 103. 

96. Add. Annotation Consd. Be National Health 

Insurance Act, 1924, Be Prof e.ssicmal Hayers 
of Association Football, [1934] 2 K. B. 26o. 


103. Add. Annotation Be Blackpool 

Corpn. & Barritt, etc. (1931), 96 J. P. 103. 

111. Add. Annotation : — Refd. Be Blackpool 

Corpn. & BaiTitt, etc. (1931), 95 J. F. 103. 


Klnlmnm Wage Board under Minimum 
Wage Act, R. S. S., 1930, fixing the 
minimum wages payable to lomaies 
employed in “ beauty parlours ** apply 
cxclustvoly to employees who comply 
with the terms of the order & cannot he 
added to or varied. Therefore where 
a female employee oft-or taking a pro- 
bationary course of throe months had 
worked by for horself for 12 months 
before she was employed by the 
accused : — ffeld : said period of inde- 
pendent operation could not he taken 
into consideration in determining the 
minimum wage she was entitled to. — 
B, V. M^yxns, [19363 2 W. W. 11. 454.^ — 


ib. IndustHul AtWlraiim 
Meaning of ** indn^ry,**} — Parker «: 
Sow V . Amaioamatsp Sooiett of 


NOINEERS <1926), 29 W. A. L* R. 90. 
US. 

sd. Offence — lAabUUy of employer — 
Necessity for knowledge.] — The mere 
K*,t that an employee works for longer 
ours than those presorihod by the 
Unimum Wage Board does not con- 
Litut/O an offence by the employer m 
[\o absence of proof that he know- 
ifflr reauirod or i)ermlttoa the oro- 
lovoe so to work. — ^R. v. Brkarlf.t 
I 62 Can. O. C. 202 ; 48 B. O. R. 
" 08 .~^AN. 

»f. Conamulion of »• 

lATBKIN, 119361 3 w. \V. K. 331 . J 
1. L. B. 437 ; 66 Cmi. 0. O. 143 . 6 
i'. L. J. (Can.) 30.— CAN. 

■k. No anreemerUaxtoiBaae — Whether 
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PART IV. SECT. 1. SUB-SECT. 1, 

sd. Wlw is employed per.^m.]—G.. a 
sacher of dancing, owned a number 
C tenement houses, & he also ^alt 
i the materials of old buildings which 
e used to buy on the sites for removal 
' dl8T»n8»il hv sale or for use In other 
ulldlugB of his own. For many years 
e bad work constantly in hand in 
onnectlon with tenomente & other 
aterprises. Ho engaged M. In oon- 
ection with the work on the tone- 
lonts, for repairs & reconstruction, & 
Iso for the demolition & removal of 
Id imildings. M. 

acn for the cairyink out of this work, 
)ut G. provided the money to pay 
hem, & their Insurance 
tamped with money supplied by G. 
h did not stamp any Insur^ce cards 
or M. M. ordered the materials re- 



(tases U£— lS8a. i&NiaijsH Aim Enma Digest Supplement. 


112* Add. ^nno^o^ion Be Blackpool 

Oorpp, & Borritt, etc. (1931). 06 J. P. 103, 

117« Add. Annotation: — Coned* Be Blackpool 
Oorpn. & Barritt. etc. (1981), 06 J. P. 103. 

118a. Employees ot Eton College Stores.] — 

Be Eton Colmgk Storks (1981), 47 T. L. B, 
306 ; nom. Be Minister of Labottb, Be 
Eton Schooi. Stores & Pabeer, Be Eton 
School Stores & Brampton. Be Eton 
School Stores & Mitchell, Be Eton 
School Stores & Addaway, Be London 
County Council So Edwards, Be London 
County Council So Satohbll, 76 Sol. Jo. 
247. 

1181), Employees of Poor Law Institution — 

Baker.] — Be Eton College Stores, No. 
118a, ante. 

118c. Ironer.] — Be Eton College 

Stores, No. llSa, anie. 

119. Add. Annotation: — Oonsd. Be Blackpool 
Corpn. So Barritt, etc. (1981), 96 J. P. 103. 

123a. Eton College Stores.] — Be Eton 

College Stores, No. 118a, ante. 

123b. Tramway undertaking — ^Depot cleaner 

& lavatory attendant.] — In the first case B. 
was employed by the Blackpool Corpn. as a 
lavatory attendant So a depot cleaner at the 
corpn. *8 tramway depot. In the second case 
J. was employed by the Liverpool Corpn. as a 
lavatory attendant. In both these cases the 
tramway undertakings were owned So worked 
by the co:ron. & wore carried on for purposes 
of gain. In the third case W. was employed 
as a waitress by the Manchester Corpn. in 
refreshment rooms at H. Park, Manchester, 
which was over three miles from the centre 
of the'city. Refreshments were there served 
to the public at a price which would just 
cover the cost. In the fourth So fifth cases 
M. was a waitress D. a waiter, the former 
being employed at a pier restamant So the 
latter at the “ LucuUus ** room at the 


Pavilion, Bournemouth, both being carried on 
by the Bournemouth Corpn. as pint of their 
pier undertaking* It was admitted in all 
these oases that &e employed persons were in 
domesMc service : — Heal : the test for making 
these persons insurable persons within the 
Act being (1) whether a trade or business 
was beix]^ carried on for the purposes of gain, 
So (2) whether they were employed in that 
trade or business. B. So J. were both insur- 
able persons, as the tramway undertakings 
constituted a trade or business which was 
being carried on for the purposes of gain. 
The same reasoning applied to the two 
Bournemouth oases, but in the case of W. 
the Manchester Oorpn, did not carry on the 
refreshment catering for the purposes of 
gain. W. was therefore not an insurable 

E erson under the Act.— Minister op 
lABOUB, Be Blackpool Oorpn. So Barritt, 
Re Liverpool Oorpn. & Jackson, Be 
Manchester Corpn. So Welsby, Be Bourne- 
mouth Oorpn., Millard So Derez (1931), 95 
J. P. 103 ; 76 Sol. Jo. 206 ; sub nom. Be 
Blackpool Oorpn., 47 T. L. B. 300. 

123c. Corporation refreshment room — 

Waitress.]-~Bc Minister op Labour, Be 
Blackpool Oorpn. So Barritt, No. I23b, 
ante. 

123d. Pier undertaking— Waiter So waitress.] 

— Be Minister op Labour, Be Blackpool 
Oorpn. So Barritt. No. 123b ante. 

126. Add. Annotation: — Consd. Be Wroot (1935), 
163 L. T. 73. 

128a. Workman employed by Drainage Board 

to clear drains.] — Drainage comrs., charged 
under a local Act of Parliament with the duty 
of providing So maintaining drains in a wholly 
agricultural area, employed a workman to 
clean So repair the drains So to keep them 
clear of weeds : — Held ; the workman was 
employed in agriculture Sc was therefore not a 
person insurable under Unemployment Insm- 


quired for the work. M, wad liimaolf 
paid weekly by Q. from £3 6s. to £4 
a week, Hueb payment being at a rate 
per working hour. When M. was not 
employed on work for G. he worked 
Independently, describing bimself as 
a “ builder & controotor," & be had 
billheads so printed. M. also under- 
took to do all kinds of eleotrlo lighting 
work So shop & house repairs. On one 
occasion M. gave a oertiRoate that a 
certain sum had been spent upon one 
of G.’fl houses for the purr»ose of sus- 
taining an increase of rent of the bouse 
by G., M. purporting to give the oerti- 
fioate as an independent contractor. 
G. considering that M. was not exer- 
cising proper supervision over certain 
work which G. had engaged him to 
carry out, & in annoyance at hla re- 
peated absence put an end to his 
engagement. Two years after M. had 
oeas^ to work for G., M. claimed that 
he was, while in the employment of 
G., an employed person ” under *' a 
contract of service ** with G. within 
Unemployment Insurance Act, 1920 
(c. 80). Q. contended that M. was an 
independent contractor working upon 
a time So material basis: — Bela: H. 
was not an ** employed petsoh ” within 
the Act. — Graham v. minibtbsr vok 
Industry Sc Commbboib & HoixoT, 
[19381 I. R. 156.— m. 

sg. “ Money payments ” — WhaJL ate.] 
— M. became an apprentice to G.. the 
proprietor of a motor garage, under a 
verbal contract of apprenticeship with 
a view to learning tne trade of motor 


mochanio. No promliim was paid to 
G., by or on behalf of the apprentice 
& the contract did nofprovide for any 
I>ayment to the apprentice during the 
four years' period of apprenticeship. 
After the fli’st year of the apprentice- 
ship G. paid the apprentice a sum of 
throe shillings So sixpence per week, 
the payments generally bemg made 
every fortnight in respect of each two 
weeks. The payments were made 
gratuitously to enable the apprentice 
to pay for his daily lunch So to purchase 
oigin*ettes, etc., but were entered in 
G.'s petty cosh book, So were obarged as 
one of the expenses of his businoss in 
his income tax returns : the 

payments were “money payments*' 
within Sohed. I,, Part I, to Unem- 
ployment Insurance Act, 1920 (c. 80) ; 
the apprentice was an employed person 
So the employer was liable to pay \m- 
employment Insuranoc contributions 
in respect of the apprentice . — Be 
GlvifiN, [19361 I, R. 20.— IR. 


PART IV. SECT. I. SUB-SECT. 2.— A. 

•f. iMmOressee in army laimdrp.]— 
An army laundry was established fdr 
the purpose of washing the oJothlng of 
the mepabers of the forces in ihe 
Dublin area. The oloanshig of army 
blankets, sheets. So the like was also 
carded on. A number of laundressesi 
including H., who was a ** hand 
washer/^ 4E A, a ** drier,** w^ em- 
ployed tot this purpose. The laundry 
was'within the preoinots of the army 
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barraoks, but was situated in a separate 
building So quite distinct from the 
building where the soldiers resided. 
Although the laundry was not con- 
ducted with a view to proRt, the facte 
did not exclude the possibility of a 
profit being made: — Held: M. So A. 
were not employed In domestic service, 
as they had aU the oharactcrlstlos of 
ordinary industrial workers; their 
service was entirely impersonal; So 
their work, in the oironmstanoes In 
which it was carried on. was of a purely 
Indust^ character. — Ministbr fob 
Industry So Commbrob v. Strwabt So 
Lowry, [1980] L R, 112.— IR. 


PART IV, SECT. 1, 6UB-6fiGT. 

124 it 

employed by a dairy farmer, who had. a 
farm of about 200 acres in the County 
of Dublin, So who tlUed about 60 acros 
So kept 100 cows, Sc sold the mifl: in the 
dty So suburbs of Dumbi. , H. wd to 
come to the farm about 6 o’clock in the 
momtag, ]^lk the oows, get 
horse Sc cm, 4c thc«i go into the city 
So distribute the milk. On hte return 
he washed the osna, tended 
tove in the cows, again mUked wiem 
« delivered tihe .milk. When ^ he 
returned the second time, after tend^ 
his horse So cleansing the 
duties were end^:— Hridj H* 
employed in a^oulture & exwted 
from the prtmsions the Aot** :: 
Warner e. Hini»vbr 



Vd. XUV.—Work and Labonr. Cam 128a— -146b. 


ActSi 1920-1934.~2i8e Weoot (1935), 

168 L. T. 78 ; 61. T. L. R. 897 i 79 Sol. Jo. 


185. Add AnnotcAion: — Consd. Hearts of Oak 
Assurance Oo. v. A.-G. (1031), 47 T. L. R. 
679. 

189a. Master of Imrge— Whether independent con- 
tractor, j — 7!7ie ct., in dealing with appeals 
by employers relating to the liability for 
insurance under Unemployment Insurance 


Acts, 1920-1932, held that the master of a 
barge owned by applts, was engaged under 
a contract of service with them, but that the 
mate of the barge, a son of tlie master, was 
engaged under a contract of service with his 
father.~-ii5e Bailey (1933), 49 T. L. E. 195 ; 
8uh nom. Be W. H. Cowburn & Oowpar, 
Ltd. Appeals, Re Bailey, 77 SoL Jo. 04. 

139b. Mate of barge — Whether employed by 
master .] — lie Bailey, No. 139a, ante* 


Part V.— National 

146a. Acrobat.] — A music-hall artist, 

employed as an acrobatic entertainer, & 
having no speaking part, is not employed by 
way of manual labour within National Health 
Insurance Act, 1924 (c. 38 ). — Re Dodds 

Appeal, Be McManus (1933), 148 L. T. 406 ; 
49 T. L. R. 187 ; 77 SoL Jo. 49. 

Annotatio'ns ; — Oo&Bd. Re National Health limiranco Act, 
1924, Re ProfOBfiional Playery of ABSOciation Foothall, 


Health Insurance. 

11934] 2 K.. H. 295 ; Jt(> Graliam, Re National Health 
InHura 11(50 A<5fc, 1924, Rc ITofesKional Players of Associa- 
tion Fooll)aU (1934), 103 L. ,1. K. H. 593. 

146b. Professional footballer.] — ^l^ro- 

fessional players of games who receive re- 
muneration exceeding in value £250 a year 
arc not insurable under the National Health 
Insurance Act. 1924. A professional player 
of Association football was employed to play 


PART IV. SECT. 2, 

ig. Appeal — From Minieier for In- 
dustry rf* Commerce to High Court — 
Right of appetil to Supreme Court ] — 
Warn™ e. MiNismy i-'Ob Inditstht 
He COMMUROK, [1929 I. H. 5S2. — IB, 


PART V. SECT. 1. 


j i, Ganger employed by local 

aatlioriiy — Working in corporaiion 
quarry .] — A ganirer who was taken ofl 
the road & employed in e stone quarry 
owntMi by tho local authority is still an 
employed person within the National 
Health Acts. — Limkrioic County 
Council v. Irish Inburanck Comrs. Sc. 
CONOON. [19341 1. H. S64.-~-IR. 

i ii. Credit bookmaker* s clerk .] — 

A bookmaker, who eng’n^ed in both 
mxlit & ready -money hotting business, 
tho latter in contravention of Betting 
Aet, 1853, fi. 1, employed his won to 
act as hlfl clerk. Most of the sou’s 
duties related to the credit ]>etting 
trouKactlons, but it was the iutoiiU(*n 
of both i»artlos that he should also 
assist, & he did in fact assist. In tho 
ready-money betting businesB. Oon- 
trit)ution8 under the National Health 
IiiHurance Acte were paid in reepo(5t of 
tho eon. On the eon’s death, a claim 
by his widow to receive a widow's 
pension was reieoted by tho Depart- 
ment of Health for ScH>tland, on the 
ground that daoeased wa« not employed 
under a lawful “ contract of 8ervi<3e,** 
&, acoordingly, wae not an insured 
person within the 1926 Act: — Bfld: 
deceased was employed under a “ con- 
tract of servloe,*’ in rosijeot that 
employment as a credit bookmakers’ 
clerk was an ordinary logrltlmato con- 
tract of service, Se that neither was the 
bfiBis of the contract in question tlie 
carrying out of an illegal purpose, nor 
did the contract oontain any express 
term which made it necessary that 
tho olhrk should act unlawfully ; 
aooordingly, he was an ‘’insured” 
person within the Act. — ^IfBOAN «. 
Dkpabtmjbnt of Health, [1935] S. C. 
823.— 410OT. 


t i. — .] — B,, a salmon 

factor, was the owner of several boats 
t^d, for salmon fishing. At the be- 
ginning of a fishing season R. let a boat 
to one B., who prooebded to select a 
crew of two others, one of whom was 
H„ & proceeded to fish in the or^ary 
^ay. U* was not aware that H. wiw 
a member of the craw of the boat. All 


fish caught had to l>e handed over to JL, 
who sold thorn, retaining ono-fourtU of 
the proceeds of the sale of tho salmon, 
& handing over the remaining i.hree- 
fourths & the proceeds of the sale of 
any other fish caught to B. B. then 
divided all ho received with the ei*ew 
In proportions arranged boUvoen them- 
ftolves. It. had no part in the arrange' 
ment botwoon B. & the crew as to 
payment, & was not concerned as to 
how the money was disposed of. In 
tho event of no fish being ctiught. It. 
received nothing & made no payment 
to B. or to the crew, & if B. failed to 
take the boat out to fish, li. could 
take it away from him. All repairs to 
the boat, neta, & tackle were done by 
R. at Ids own expense, but B, had full 
control over its management, tho part 
of the river to be fished, ct-c., He could 
dismiss any of the crew, who had to 
obey his orders : —TZeld : there was 
no contract of service between It. Hi 
II., & csonsequently R. was not liable 
for insurance contributions m respect 
of H, — Galvin v. Minister pou 
Industry & Commerce & Hiooix- 
botham, [19321 I. R. 210. — IR. 

a (p. 1310) i. FT^loymenl under 

local authority in pensionable f 
By an order made under National 
Insurance Act, 1913 (c. 37), 

“ employment under any local or other 
public authority In any pensionable 
office in a permanent capacity shah 
be doomed not to bo employment 
within the meaning of La^t 1. of 
National Insurance Act, 1911. the 
Order providing that “the expression 
‘ office^ includeft any office, situation, 
or employment, & the expivsslon 
‘ pensionable offloo ’ means an office 
coining within the provisions of any 
Act authorising the grant of a suij^or- 
annuatlon allowance.’’ A niral dis- 
trict council employed H. in bopt. 
1899, temporarily to take chargt^ of 
the waterworks system which 
water to the town of C. shortly 
the wateiworkfl had been oonstniotCMi. 
In Nov. 1899, H. was permaucnily 
appointed as ” a person to drive the 
en^no & the pumps, 8c porfomi any 
other duties he might be called upon 
to perform.” The town of O. hooame 
on Apr. 1, 1900, an ui'ban 
district by virtue of two oidcrs of tbo 
Local Govt. Board, 8c the urban 
district coUnoU, which was created 
thereby, took over the waterworks. 
This council was under no obllgitioti 
to take over the ©mployoes or officials 
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j of tho rural district couiic5ll who were 
einploy('d on tho waterworks, but H. 
coiitimiod to carry on ids duties as 
before. IT.’h wages were Increased 
from time t,o time, & such increases 
were passed by the auditor of the 
Lo(5al Govt.. Board. Ho furnished 
reports from time to tiintj to the 
urban district council & froquonUy 
attended their nmc'tinga. At a meet- 
lug of tho council soon after they had 
taken over the waterworks tho opinion 
of the Local Govt, Board was sought 
as to the pay incut of 11. ’s wages, & the 
Board was re<iuestcd to make an 
immediate adjustment of the oouncir.s 
property & Uabilities. The Board 
replied that H.’a vrogos were to bo 
pa-ld by the council ponding an adjust.- 
inent of the accounts. Thopj was no 
(evidence as to the makiiig of any such 
adjnstnumt. The Hoard was fully 
aware of everything done at the meet- 
ings of the oounejf, as co{3ios of the 
minutes had to bo transmitted to the 
Board ; — //rid ' having regard to the 
provldons ns to the grunliTig of super- 
annuation alloAvanoes (M)ntalned la 
Part JV. of Local itovt. Act, 1925, H, 
was engaged in employment und(‘r a 
Ifu'al authority In “a pensionable 
ofIK ‘0 In a permanent capacity,” 8c 
therefore not engaged in employment 
within F^ait I. of National Insurance 
Act, 1911. — Hanraity V. Minister 

FOR JNDUSTFY & OoMMEROE & IRISH 

jNrttjRANrE Comrs., fl931] I. R. 189, — 

IR. 

a. Employment partly in Free States 
<f* portly in Scotland — Whether “ cofi- 
tiniwusly insured .**] — The husband of 
appet, for a widow’s pension ha(i be()n 
employed in Scotland from 1912 till 
Aug. 1 928 ; he had been employed In 
thr 3 Irish Free State from (let. 1928 
till Aug. 1930: he was employed in 
Sootland from IIcc. l?30 till Aug. 1031, 
after which he was in Ill-health utitil 
his deadi in June, 1932. He was in- 
sured under National Health Insur- 
ance Act, 1924, while in Scotland, He 
under the oorrospon ding Irish Free 
State Insurance Act while in the 
Free State HrW : in view of Insh 
Free State Reciprocal Arrangements 
Order. 1924, appet.’s husband must be 
treated as though liad been oon^ 
tlnuously insured under 1924 Act, « 
was entitled to the pension 


ciaimod.-— Melville v, Dbpab':^nt 
OP HEAUrn FOR Soott<anp, [19343 S, 0. 
63. — SOOT. 



Cases 14Sb— 179a. English and Empire Digest Sotplememt. 


for a club for a year at a salary of £6 a week 
during the “ close ” season & one of £7 a 
week during the playing season, with extra 
pay when playing in the first team & bonuses 
for playing in won & drawn matches:— 
Held : his employment was not “ by way of 
manual labour ** &, therefore, as hi« rate of 
remuneration exceeded in value £260 a year, 
he fell within the exception to liability to be 
insured contained in Part II. (k) of Sched. I. 
to the Act . — Re National Health Insur- 
ance Act, 1924 ; Re Professional Players 
OP Association Football, [1934] 2 K. B. 
265 ; 103 L. J. K. B. 596; 161 L. T. 176 : 60 
T. L. R. 370 ; 78 Sol. Jo. 337, B. C. 

149. Add. Citation 93 J. P. 36. 


149a. Employment In military service — Ter- 

ritorial .] — Re Cousens’ Appeal (1937), 64 
T. L. R. 237. 


169a. Dental benefit — Who Is “ dentist.*’] — ^Pltf., • 
a legally qualified & registered medical 
practitioner, whose name was not on the 
dentists’ register, gave dental treatment to 


a member of deft, society, an approved 
society within the National Health Insurance 
Acts, 1924 to 1932. He then sent to deft, 
society an account of his charges, which the 
society refused to pay : — Held : (1) although 
pltf. was, under Dentists Act, 1921 (o. 21), 
entitled to practise dentistry, he was not a 
** dentist ” within the Dental Benefit Regula- 
tions, 1930, from whom a member of an 
approved society was entitled to obtain 
dental treatment, & bo was not, therefore, a 
peison who could send in chargee & obtain 
payment of them from the approved society ; 
(2) the regulations, which confined the giving 
of dental treatment to those persons who 
wore dentists as defined by the regulations, 
were not ultra vires . — ^Bynoe v. CtENEBAL 
Federation op Trade Unions Approved 
SocTEiv (110), [1937] 4 All E. R. 184 ; 157 
L. T. 608 ; 64 T. L. R. 61 ; 81 Sol. Jo. 901, 
O. xA. 


169b. Validity of Regulations.] — Bynoe v. 

General Federation of Trades Unions 
Api*roved Society (110), No. 109a, ante. 


Part VI. — Old Age Pensions. 


179a, Widows’, Orphans’ & Old Age Contributory 
Pensions Act, 1929 (c. 10) — Employment of 
husband in Irish Free State before 1922.] — 

Employment before 1922 in what is now 
called the Irish Free State under Irish Free 
State Constitution Act, 1922 (Session 2), is 


not employment entitling the employee’s 
widow to a pension under Widows’, Orphans’ 
& Old Age Contributory Pensions Act, 1929 
( 0 . 10), s. 1 (1).— Re Echlin (1932), 147 L. T. 
530 ; 48 T. L. R. 075. 


PART V. SECT. 8. 

Bh, Dispute between approved society 
dt member — Refusal of referees to slate 
a case — Application to court.] — 
M'Namara V. Scottish Catholic 
INSITRAKOE SOCIETY, [1929] 8. O. {Ct. 
of Soss.) 5f>. — SCOT. 

PART VI. 

179 i. WidfYws\ Orphans* <£• Old 
Age Contributory Pensions Acts — 
Meaning of ** entry into insur- 
artcc.”] — A workman engaged in em- 
ployment which, after July 5, 1912, 
rendei'od him compulsorily insurable 
under National Insuranoe Act, 1911, 
became insured as at that date, & paid 
his weekly contributions in full until 
Dee. 1922, when he passed out of 
insurable employment. For the pur- 
poses of the Insurance Acts he oeased, 
in Dec. 1924, to bo an Insured person, 
On Jan. 4, 1926, he again became 
insured as a voluntary contributor, & 
thereafter, until his death in July, 
1927, he paid his weekly contributions, 
numbering 81, in full. His widow 
applied for a pension, but her claim was 
refected on the grmmds that sect. 5 (a) 
of 1925 Act had not boon complied 
with, since It had not been established 
that 104 weeks had elapsed & 104 
contributions had been paid since the 
date of her husband's last entry Into 
insurance. The Dept- oontonded that 
** entry into Insurance ** In ewt. 5 (o) 
must be construed consistently with 
National Health Insuranoe Act, 1024, 
& particularly sect. 3 (4) thereof, 
which in eilect gave to that expression 
the moaning last entry ” : — Held : 
sect. 6 (a) had been complied with, in 
respect that the ** date of bis entry 
into insurance " was the date when 
appct.'8 husband first become an 
insiped person, not the date when he 
again became insured as a voluntary 
contributor ; $c the meaning was not 
oonfcroUed by sect. 8 (4) of 1924 Act, 
which was not applicable in the case 


of voluntary contributors. — Kerr v. 
Department op Health for Scot- 
land, [19301 S. C. 813.-~SOOT. 

179 ii, .1— An appet. for on 

old age contributory pension had been 
Insured os an employed contributor 
from Mar. 6, 1922, tUl Deo. 31, 1925. 
On Jan. 4, 1926, he became insured as 
a voluntary contributor, & continued 
so Insured until the expiry of five years, 
on Jan. 4, 1931. He had attained the 
age of sixty -five in Mar. 1930. The 
Dept, reject^ his claim, on the ground 
that the date of his entry into lu^ance 
must be taken to be Mar. 6, 1922, & 
ho had not been in continuous insur- 
ance since that date ; — Held : on a 
constiniotion of Widow8% Orphans' & 
Old Age Contributory Pensions Act, 
1926, 8. 8 (a) & proviso (i), the phrase 
** entry Into insurance " meant entry 
into the qualifying period ; &, accord- 
ingly, the date of appet. 's entry must 
be taken to be Jan. 4, 1926, & he was 
entitled to a penrion on the expiry of 
five years from that date.-— Wylie v. 
Department of Health for Scot- 
land, [1932] S. C, 51.— SCOT. 


— ^An appet. for 
onsloi] 


179 ili. . 

an old age contributory pension had 
been insured as an employed con- 
tributor from July 15, 1912, till 
Jan. 4,^ 1920. On Jon. 4, 1926, he 
became insured as a voluntary con- 
tributor, &; continued so insured for 
five years. In accordance with the 
statutory provisions, no contributions 
were payable by him after the ap- 
pointed day, Jan. 2, 1928. He 

attained the age of sixty-five hi Oot. 
1927. The Department having with- 
drawn a pension awarded to nim, on 
the ground that the date of his *' entry 
into insurance '* for the purpose of 
sect. 8 of 1925 Act was Jan. 4, 1926, A: 
that the number of contributions for 
the three contribution years Im* 
mediately preceding the expiry of 
five years from that date, vis. July, 
1927 to July, 1930, did not represent 
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an average of thirty-nine for each 
year : — Held : the date of appet. 's 
entry into insurance in the sense of 
proriso (1.) of sect. 8 was not, as he 
contended, the date when ho first 
entered into insurance as an employed 
contributor, viz. July 15, 19X2, but 
was the date of bis entir into the 
qualifying period, Jan. 4, 1916, Sc 
accordingly, he bad not satisfied the 
condition required by sect. 8 (c) as 
modified by proviso (i.). — Gilbertson 
V. Department of Health for Scot- 
land, [19331 S. C. 707.— SCOT. 


179 iv, .] — A woman who 

had reached the age of sixty-five 
claimed an old age pension at the full 
rate of 10s. per week. She had com- 
plied with the ordinary statutory con- 
ditions attached to the evaat of such 
a pension. She had, however, ob- 
tained a certificate of exemption In 
1924, which she had surrendered in 
Apr. 1926. At the latter date she was 
between fifty -nine Sc sixty. Con- 
tributions in respect of her insurance 
were paid by her employer during the 
period while she was exempt : — Held : 
the case woe governed by Widows’ 
Orphans* Sc Old Age Contributory 
Pensions Act, 1925, s* 14 (4), & the 
regulations made thereunder ; ** en- 
try into Insuranoe ** in these regulations 
meant re-entry at the date when the cer- 
tificate of exemption was surrendered. 
Sc accordingly claimant Was entitled 
only to a pension at the rate applioabie 
to the age at which she had surrendered 
her certificate of exemption. — Mebson 
V. Department of Health for 
SCOTLAND, [1934] S, 0. 47.— SOOT. 


179 V. Hictband*s employment 

within three years of death — Husband 
bedridden .] — A widow, aged sixty, 
appUed lor a pension. Her husband, 
TOO died on not. 1, 1928, had been 
employed from boyhood until 19U» 
Sc periodically from 1914 until 1921, 
as a Bhare-flsbeomiaiL He became 
paralysed in 1922, Sc from that date 
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until IUb death he was wholly in- 
capacitated for work. For the last 
three &; a half years of his life he was 
bedridden : — Held : appot. was not 
entitled to the pension claimed, in 
respect that it could not bo held that 
her htL8band*s normal occupation, at 
any time >vlthin three years before 
hlfl death, was employment of the 
specified oharaoter, — MacDonaij> i?. 
DESPABTMENT OV HEALTH FOU SCOT- 
LAND, [19311 S. O. 364.--SCOT, 

179 vi. — — NcAure of evaploymeni 
— Question for referee,] — A widow 
haTine applied for a pension under 
sect. 1 (1) (a) (il*) of Widows', Orphans*, 
& Old Age Contributory Pensions Act, 
1929, the Department refused the 
application, on the ground that her 
husband’s normal occupation was not 
employment in respect of which con- 
tributions would have been payable 
under the 1926 Act. This question 
turned on whether the husband's occu- 
pation had been enmloyment by way 
of labour. The widow having 

applied for a reference to a referee, 
the latter found that the husband’s 
occupation hod been employment by 
way of manual labour. The^ Dept, 
refused to acxsept the referee’s finding, 
&, after inquiry, held that the hus- 
band's occupation had not been by 
w'ay of manual labour, & refused the 
application lor a pension ; — Held : the 
question of the natiire of the husband's 
employment was determinable by the 
referee & not by the Dept., any ques- 
tion which might thereafter arise as 
to whether such employment was em- 
ployment In respect oi which contri- 
butions would have been payable 
being reserved for the determination 
of the Dept.— Gammie v. Department 
OP Health for Scotland, [1932] 
S. C. 644 .—SCOT. 


179 vli. Decision of Department 

— Estoppel *] — An appot. for an old age 
contributory pension was informed 
that ho was not eliirible. Subsequently, 
in view of a decision of the Ot. of 
Session in the case of another appet., 
the Department decided that the 
appot, was eligible, & awarded him a 


pension. As a result of a later decision 
the Department revised its decision & 
withdrew the pension. The appet. 
maintained that the Department had 
no power to withdraw the pension, on 
the ground that It had been awarded 
for the purpose of giving eJlect to a 
decision by a referee : — Held : the 
Department was not debarred from 
revising Its original award, in respect 
that proviso (c) of sect. 18 (1) of 1929 
Act applied only to an award giving 
©fioot to a decision pronounced with 
reforonco to the case in question. & not 
to an award made owing to a decision 
in another case. — Gilbertson v. De- 
partment op Health for Scotland, 
[10331 S. C. 707.—SCOT. 

179 viii, Disqualijication — 

Widow eoIuibUino with man as hia urife,] 

-‘ A widow was charged with having, in 
a form of claim for a widow’s pension, 
fraudulently represented that she was 
not disqualified from receiving such 
pension by reason of any of the dis- 
(malltioations stated in the form, & 
tnus induced the Dept, of Health for 
Sootland to award her a pension. 
One of the disqualifications in the form 
wtis that u widow was disqualified if she 
was ** cohabiting with a man as his 
wife." Accused was cohabiting with a 
man & hod three children by him, but 
she did not bold herself out as Ids wife, 
& it was well known in the neighbour- 
hood that the man was married 8c 
living apart from his 'wife : — Held : 
accused had been cohabiting with the 
man as his wife in the sense of the 
statute so as to bo disqualified from 
receiving a widow’s pension ; but in 
the circumstances the Sheriff-Sub* 
sritute was not bound to find that she 
had acted with fraudulent intent. — 
PATEitaoN t?. Kitchie, [10343 S. C. (J.) 
42.— SCOT. 

179 ix. Who entitled. \ — ^An 

insured man, who had been divorced 
by his wif(‘. did not remarr.v, & died 
survived by the wife & one child of tli(‘ 
maiTiage. In a claim by ih(^ wife for 
a child’s allowance under Widows’, 
Orphans' & Old Age Contributory 


Pensions Act, 1925, s. 1 (1) (a), or 
alternatively for an orphan's pension 
under sect. 1 (1) (6) in respect of the 
child '.—Held : (1) the term widow fell 
to bo read in its ordinary signification, 
& accordingly appot., not being the 
wife of the insui'Cid at the date of his 
death & therefore not entitled to a 
widow’s pension, was not entitled to an 
alio wan c!e in resi>ect of the child under 
sect. 1 (1) (a) ; (2) the child, not being 
an orpliau within sect,. 44 (1) was not 
entitled to an orphan's pension tuider 
sects. 1 (1) (6), 4. -“CoLGAN v. Dept. of 
Health for Scotland, [19371 S. C. 
16.~-SCOT. 

n i. liesidenre — Material date — 

Date of application .] — A claim for an 
old age pension under the Acts of 1925 
& 1020, made on Mar. 4, 3 030, was 
refused by the Department of Health 
for Scotland, on the ground that appet. 
had not satisfied the condition as to 
residence imposed by sect. 23 (1) (6) of 
the Act of 1925. Appot. had loft 
Scotland in .Tuly, 1929, for the Falk- 
land Islands, where ho was still residing 
on Get. 2fi, 1020, the date on which he 
attained the age of sixty -five ; — Held : 
appet. 's right to a pension fell to bo 
doterniined as at the date of his 
apT)lication ; at that date the con- 
dition aw to rosideuc© imposed by 
sect. 23 (1) (6) of the 1925 Act had been 
effectively repealed by sects. 13 (3) < 
27 (5) of the 1929 Act : &. accordingly, 
appet., who otherwise was duly quali- 
fied, was entitled to an old age pension. 
— Ro.ws V. Department of Health 
F’OR Scotland, [1931 J S. C. 346. — 
SCOT. 


gk. JCccovcry of pension payments by 
Cro'wn — - Priorities. J — Pension pay - 
inentfl recoverable against tho estate 
of a deccaHod penaiou<^»r by virtue of 
Old Ago Pensions Act, h. 0 (3) are 
(h'own debts Sc take priority over all 
debts owing by tluj estate, except 
burial expenses, costs of administra- 
tion, reiuimeration of represcntatlvoa, 
& prol)aie Sc succession duties. — 
Dixon v. Workmen’s Compensation 
Board (1935), 49 B. 0. 11. 407. — CAN. 
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PLEADING. 

Part Ill.—Settrng out Party’s Own Case. 


212a. Claim lor return of insurance moneys — 

Allegation of arson.] — In an action against 
an administrator to recover insurance moneys 
paid to deceased, it being alleged that the 
fire in respect of which the moneys were paid 
was caus^ by the deliberate act of deceased 


Part IV. — Answering 

409a. Precise point must be stated in 

order.] — ^An order for the trial of a pre- 
liminary point of law should specify 
clearly & precisely what is the preliminary 


with intent to defraud : — Held : particulars 
of the act alleged must be given fourteen 
days befoi*e any application to fix the trial. — 
— London Assurance v, Kidson (1935), 79 
Sol. .To. 641, C. A. 


an Opponent’s Case. 

point of law which is going to be tried. — 
Master Ligittebmen &■ Baroe Owners 
Assocn. V. Southern Hy. Oo. (No. 1) 
(1933), 21 Uy. &; Can. Tr. Cas. 108. 


Part VI. — Objections to Pleadings 


662a. Whether dependent proper party.] — 

Pltf. sued for libel the author, printers & 
publishers of a novel, & also the printers of 
the advertising wrapper, which contained 
fi striking picture <te a rehirence to the con- 
temts of the book, though no directly defama- 
tory matter. Against these defts. ho xjleaded 
that they had “ assisted to publish ” the 
libels in the book. The judge in chambers 
ordered this part of the statement of claim 
to be struck out & pltf. appealed : — Held : 
an allegation of assisting in x)ublication is 
identical with an allegation of publication ; 
the question of whether these defts. were a 
party to the publication was one of fact to 
bo decided on the evidence at the hearing 
& tlm claim in resiJect thereof should not 
have been struck out. — Marchant v. Ford, 


[1936] 2 AU E. K. 1510; 80 Sol. Jo. 791. 
C. A. 

687a. Nuisance — One decision contrary to claim.]— 
Pltf. *8 statement of claim contained a claim 
for infringement of pltf.’s right to light from 
ancient windows h a furtbor claim for 
nuisance alleging tJjat the carrying up of 
deft.’s buildiag to a greater Jieight had inter- 
forred with the x^’oper escape of smoke & 
fumes from pltf.’s chimneys & such inter- 
ference*. had caused a nuisance to pltf. : — 
Held : having regard to the case of Bryant v. 
Li fever, 19 Ligest 01, 34!J, the claim for 
nuisance disclosed no cause of action & 
should be struck out. Tlie ct. is entitled to 
d(^l with the law as it think it stands. — 
Willoughby r. Eckstein, [1936] 1 All E. R. 
650, 0. A. 


Part VII. — Amendment of Pleadings. 


886. Adi. CUaMona 101 L. J. K. B. 245 ; 146 
L. T. 336, C. A. 

891a. Breach of statutory duty.]— A builder’s 

labourer was engaged in digging a to'nch 
6 ft. deep in connection with the erection of 
a block of fiats. The sides of tlie trench were 
not secured by boards. Owing to the unsus- 
pected existence of an old drain near one side 
of the trench, that side fell in, & the labourer 
was fatally injurod. His widow commenced 
an action under the Employers’ Liab^ty 
Act, & Lord Campbell’s Act. Shortly before 
the trial, it was discovered that deft. co. had, 
at the time of the accident, had cert^n 
hoisting apparatus & cement-mixers upon tl^ 
site. At the beginning of the tiialy pltf. 


sought leav('. to amend lier statement of 
claim by alleging the xiresonce of this 
njachineiy, a breach, on the iiart of deft, 
co., of a sLituioiy duty, imposed by the 
Building Regulations, 1926. Pltf., at the 
time of making this application, offered to 
give deft. co. an adjournment , & to pay any 
costs occasioned thei'chy. I’he judge refused 
to allow any amendment, gave judgment 
in favour of deft. co. It was stated that 
pltf. had liad an opportunity of asking for 
such an amendment when interrogatories 
relevant to the amended case were dis- 
allowed i/eZdt ; (1 ) the amendment sought 
was one which was essential in order for the 
real issues in the case to be before the ct., 
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& should have been allowed ; it was, more- 
over, one which would not have caused deft. 
CO. any injustice for which it could not have 
been compensated by way of costs ; (2) (per 
Scott, L.J.) ; when a pltf. proposes to ^lege 
a breach of statutory duty, that is a strong 
additional reason for allowing an amendment. 

“ ' V. Rice & Son, Ltd. (No. 2), [1937J 

3 All E. R. 715 ; 53 T. L. R. 931 ; 81 Sol. Jo. 
648, V, A. 

1067a. .] — Held : any amendment of 

their pleadings to enable pltfs. to raise a 
case of mutual mistake implying good faith 
on the part of defts. could not without 
injustice to them be allowed after an action 
based exclusively on fraud had failed, & that 


accordingly the issue was not open to pltfs. 
in this House. — ^Bbll v. Lever Bros., ltd., 
[1932] A. 0. 161 ; 101 L. J. K. B. 129 ; 146 
L. T. 258 ; 48 T. L. R. 133 ; 76 Sol. Jo. 60 ; 
37 Com, Cas. 98 ; H. L. ; revsg. svh nom. 
Lever Bros., Ltd. v, Bedl, [1931] 1 K. B. 
657, 0. A. 

1095a. Amendment causing injustioe.] — Beix v. 
Lever Bros., Ltd., No. 1067a, ante. 


A. In General (p. 126). 

R. S. C., Ord. XXVIIL, r. 2. In Rule 2 of Order XXVHI. the 
words or where defence is delivered but no order for reply Is 
made within ten days from delivery of the defence or the last 
of the defences'* shall bo omitted. {Amended by R. 3, C. 
{No. 1), 1984.) 


Part VIII. — Statement of Claim. 


Sect. L— IN GENERAL 

(p. 130.) 

R. S. C., Ord. XX., r. 1. Rule 1 of Order XX. shall be 
revoked and the following Rule shall be substituted there’ 
for : — 

** 1. The delivery of statements of claim shall be regulated 
as follows : — 

(a) Where the writ is specially indorsed with or aocom* 
panied by a statement of claim imder Order III., 
Rule 0, no further statement of claim shall be 
delivered, unless the Court or a Judge shall other- 
wise order. 

h) Subject to the provisions of Order XIII., Rtilo 12 as 
to filing a statement of claim when there is no 
appearanco, the plaintiff shall (unless be has de- 
livered a Btn.tement of claim under Order III., 
Rule 6, or the Court or a Judge otherwise orders) 
deliver a statement of claim either with the writ of 
summons or notice in lieu of writ of summons, or 
witliin ten days or in the Chancery Division twenty- 
one days after appearance, provided that the times 
prescribed by this paragraph may be enlarged by consent 
in writing or by tne Court or Judge." {Substituted by 
R. S, 0. {No. 1). 1933 ; d? R. S. C. (No. 2), 1936.) 


Sub-sect. 4. — Cdaims for Money Lbot (p. 136). 


R. S. C., Ord. III., r. 10. Rule 10 of Order III. shall be revoked 
and the following Rule shall be substituted therefor ; — 

"10. Where an action for the recovery of money lent by a 
moneylender or for the enforcement of any agreement or security 
relating to any such money is brought by the lender or an 
assignee, the indorsement on the writ shall state, in addition 
to any other particulars, the fact that at the time of making 
the loan or contract tlie plaintiff or (in an action by an assignee) 
the original assignor was a licensed moneylender, and if the 
writ bo specially indorsed under Rule 6 of tills Order, shall also 
state — 


(а) the date on which the loan was made ; 

(б) the amount actually lent to the borrower ; 

(o) the rate per cent, per annum of interest charged ; 

(d) the date when the contract for repayment was made ; 

(e) the fact that a note or memorandum of the contract was 

made, and was signed by the borrower ; 

(/) the date when a copy of the note or memorandum was 
delivered or sent to the borrower ; 
iff) the amount repaid ; 

(h) the amount due but unpaid ; 

ii) the date upon wMch such unpaid sum or sums became 
due; 

(3) the amount of interest accrued due and unpaid on every 
such sum." {Substibuied by R. S, C. {No. 2b 1936.) 


1229a. Action liy Indian moneylender.] — Pltfs. 
brought proceedings by specially endorsed 
writ to recover the amount which became 
due on a promissory note dated June 24, 
1932, on default in payment of an instal- 
ment, with interest at 8 per cent, per month 
from the date of default. Pltfs. were 
moneylenders who were stated on the writ 
to reside at Bombay, the ligures of the 


promissory note were in rupees, but it did 
not appear where pltfs. carried on business. 
Deft, did not appear to the writ, but when 
pltfs. sought to sign judgment in default 
of appearance, judgment was not entered 
because the writ did not comply with 
R. S. C., Ord. III., r. 10 Held ; in the 
absence of evidence to exclude the applica- 
tion of the Moneylenders Acts, the claim to 
enter judgment in default of appearance was 
rightly refused. — Nihalchand Navadchand 
V. McMuixan, [1934] 1 K. B. 171 ; 103 

L. J. K. B. 234 ; 150 L. T. 170, 0. A. 


Sect. 4.— SPECIALLY INDORSED WRITS. 

(p. 138.) 

R. S. C., Ord. XX., r. 1. See new Rule 1, section 1, ante. 

R. S. C., Ord. III., r. 6. The following provisions shall be 
inserted in Rule 6 of Order III. : — 

(a) After the words " damages for its detention ; " the 
words : — " and (4) in all other actions in the King's Bench 
Division (except actions for libel, slander, malicious pro- 
secution, false imprisonment, seduotion or breach of promise 
of marriage, and aotions in which fraud is alleged by tbo 
plaintiff 

(b) After the words " specially endorsed with," the 
words : — " or accompanied by." 

(c) After the words " Appendix 0., sec. IV.," the words: 
to VII. inolusive." {AMed by R. 8. 0. {No. 1), 1933.) 

In Rule 6 of Order III. after " detention " and before " and " 
in paragraph (3) there shall be inserted : — 

(3a) Where the plaintiff claims possession of any property 

forming a security for the payment of money.” {Added by 

R. 8. a {No. 1), 1937.) 


SuB-BECT. 2 .— Actions fob Bboovbby of Land. 

(p. 143.) 

R. S. 0.. Ord. XVlII.,r. 2. In Eulo 2 of Order XVIII. after tbe 
words " injury to the premises claimed," there shall be inserted 
the words " and except also claims for payment of principal 
money or interest secured by or for any other relief in respect 
of a mortgage or charge of such land." {Added by R. 3. C. 
{No. 1), 1037.) 


StTB-SBCT. 3. — ^nso!: FOB Dbuvbby (p. 160). 

R. 8 . 0., Ord. XXL, r. 6 . In Enle 6 of Order XXI. after the 
word " extended " the following words shall be inserted 
" by consent in writing opj' {A&ed by R. 3. C. {No. 2), 1986.) 


B. Claims for Debt or lAquidaied Demand (p. 152). 

R. S. C., Ord. XXVn., r, 2. The foUowing amendments shall 
be made In Order XXVII. : — 

In Rule 2, after the words " deliver a defence, the 
there shi^ be Inserted the words " subject as provided by 
Rule 17 of this Order/' {Added by R. 3. C. {No. 8), 1936.) 
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R. S. C., Qrd* XXVU,^ r. 3. In Eule 3, after the words *' the | 
pro'vlso to Enlo 2 ** there shall be inserted the words and sub- 
ject as provided by Eule 17 of this Order/* {Added by R, S. C. 
{No, 8), 1936.) 

K, Adiom for Money Lent (p. 155). 

R. 3. 0*. Ord. XXVIl., r. 17. After Eule 16 the following Eule 
shall be added and shall stand as Eule 17 : — 

** 17. In any action in which the plaintiff is claiming any 
relief of the nature or kind specified In Order LV., Eule 5A-- 

(а) no judgment shall be entered in default of pleading 

without leave of the court or a judge who may require 
the application for leave to ue supported by such 
evidence as might be required if relief were being 
sought on originating summons under Order LV., 
Eule 6A and may require notice of such evidence to be 
given to the deiondant ; 

(б) on any motion for judgment under Eule 11 of this Order 

the judge may require the motion to be supported by 
such evidence as might be required if relief were being 
sought on originating summons under Order LV., 
Eule 5A and may require notice of such evidence to 
be given to the defendant.*’ {Added by R, S, C. {No, 8) 
1936.) 

L, Motion for Judgment in Default 

1372a. Motion to rectify register of patents — 

Delivery of points of claim & defence by con- 
sent.] — An application was made by originat- 
ing motion to rectify entries in the register 


of patents relating to the patent above 
mentioned, & on the matter coming on for 
hearing Luxmoore, J., by consent of the 
parties {inter alia), ordered points of claim & 
points of defence to be filed. Both reaps, 
filed points of defence, but the first resp., 
B., failed to obey an order of the ct. & an 
order to strike out his points of defence was 
made; the second reap., P., applied for leave 
to withdraw its poinii of defence, leave was 
granted & the points of defence were with- 
drawn. The Comptroller-General had in- 
formed appet. that he did not wish to be 
represented at the hearing of the matter 
nor did he wish to have any documents 
served upon him. Appets, then applied, 
by motion, for judgment in default of defence : 
•—-Held : the provisions of K. S. C., Ord. 
XXVII., r. 11, did not apply to a case in 
which points of claim & points of defence 
were delivered as a matter of convenience 
between the parties ; also the motion to 
rectify should be set down in the witness list 
to be proved by oral evidence, — Tte Re- 
ploole’s Letters Patent No. 139,892 (1934), 
51 R. P. 0. 267. 


Part IX. — Defence. 


1424a. After grant of time in which to pay.]-— 

Whore a discretionary jiuisdiction is given to 
the ct. or a judge, the judge in Chambers is 
in no way fettered by the previous exercise of 
discretion by the Master, although no doubt 
he will give the weight it deserves to that 
decision. A judgment debtor who asks for 
& obtains a stay of execution does not thcixjby 
ajiprobate the judgment or elect to treat it 
as binding so as to preclude him from there- 
after seeking to set it aside wdieth(ir on appeal 
or otherwise. While the Ot. of Appeal will 
not normally interfere except on grounds 
of law with tlie exercise of the judge’s dis- 
cretion, if it is seen that on other grounds 
his decision would result in injustice being 
done, the Ct. of Appeal lias both the power 
& the duty to remedy it. — Evans B art- 
lam, [1937] A. 0. 473; 11937] 2 All K. R. 
646 ; 106 L. .1. K. B. 608 ; 53 T. L. R. 689 ; 
81 Sol. Jo. 549 ; svth noni. Baetj.am v, Evans, 
157 L. T. 311, n. L. 

1481a» Security for costs.] — On the 

construction of E. S. C., Ord. 27, r. 15, the 
discretion therein given is wide enough to 
allow the ot. or a judge to make an order for 


security for costs, — B urchmoee v. Hills 
(1934), 79 L. Jo. 30. 


JN, Proceedings for Foredosure or Hedempiion, 

R. S. C.. Ord. XIII., r. 17, After Eule 16 the following Rule 
shall be added and shall stand as Eule 17 : — 

“ 17. In any action in wliich pltf. is claiming any relief of 
the nature or kind specifiod in Order LV., Eule r)A no judgment 
sliall be entered in default of appearance without leave of the 
court or a judge who may require the api)li(‘ation for leave to 
be supported by such evidence as might he nsquired E rehef 
were being sought on originating Bummons under Order LV., 
Eule 5a and mav require notice of such evidence to be given 
to deft.’’ (Added by II. S. (?. (So. 3), 3930.) 


1496a. Auction— Sales by Auction Act, 1867 (c. 48) 
—Effect ot pleading wrong section.] — Deft, 
here relies 031 sect. 0 of Sale of Dand by 
Auction Act, 1807 (c. -18). That sect, having 
failed him, he wishes to rely on sect. 6. 
1 have already held that sect. 5 does not 
apply to this case, but if I am wrong in that, 
it would be improper to allow any amendment 
so tliat that sect, could he relied upon 
(Luxmoobe, J.).— Hn.M & Grant, Ltd. e. 

• Hodson, [1934] Oh. 53 ; 103 L. J. Ch. 17 ; 
150 L. T. 10. 


Part XII.— Plea of Possession. 


R, S. C.. Ord. XXL, r. 21. In Eule 21 of Order XXI. after the 
word ** unless ** the following words shall be inserted ** 

Ih poBsesBion by virtue of a lease or tenancy granted by tne 


plaintiff or his predecessor in title or". 
{No. 2), 1936.) 


{Added by R. 0. 



Part XlV.-Particulars. 


SuB-SB(n\ 3.-ACC0UNT Stated or Sewled 

(p. 194). 

1643a. Rlgbt to partioulars.]-£xEiNBfiBOi:R v. 
Nomtie (1937), 183 L. T. Jo. 107, 0. A. 

1788a. Up to or at trial.}-Pltf. com- 

plained that she was libelled by a newspaper 
article concerning certain aeroplane smug- 
gling exploits of “ an Englishwoman.” Pltf. 
was not referred to by name or description, 
but alleged that the words “an English- 
woman ’’referred to her. Defts. applied for 


particulars of the facts from which it was to 
k inferred that pltf. was the person referred 
to;— defts, were entitled to the 
particulars a.sked, & pltf. should have leave 
to supplement the particulars at any time up 
to 20 days before the trial or at such later 
time as may be ordered by the ct. or a judge 
or at the trial on such terms as may be 
deemed just.-BBUCB v. ObHAMS Press, 
Ltd., [1936] 1 K. B. 697 ; [1986] 1 All E. R. 
287; 105 L. J. K. B. 318 ; 154L.T.423; 
62 T. L. R. 224 ; 80 Sol. Jo. 144, 0. A. 


Part XV.— Reply and Subsequent Proceedings. 


Sub-sect, 1.-Delivery of Reply (p. 208). 

R. S. C., Ord. XXIII. Order XXIII. shall be reToked 
and the loUowing Order shall he substituted therefor 

1, Where the Plaintifl desires to deliver a replf, he shall 
deliver it within seven days from the delivery of the defence. 

2. Where a counterclaim is pleaded, a reply thereto shall 
bo subject to the Uules applicable to defences. (SubitiM 


Sub-sect. 7.-Depault in Delivery (p. 211). 

R. S. C., Ord. XXVIl., r. 13. Rule 13 of Order XXVH. 
shall be revoked, and the following Rule shall be substituted 
therefor:- 

13. Where a pleading subsequent to a reply is not 
ordered, then, at the expiration of seven days from the 


delivery of the defence or reply (if any), or, where a 
jileading subsequent to the reply is ordered, and the 
party who has been ordered or ^ven leave to deliver the 
same fails to do so within the period limited for that 

E ose, then at the eimiratlon of the period so limited, 
pleadings shall be deemed to be closed and material 
statements of fact in the pleading last delivered shall be 
deemed to have been denied and put in issue ; 
that this Rule shall not apply to a reply to a oounterclaim, 
and that, nnloss the plaintifl delivers a reply to a (!Ounlc^ 
claim, the statements of fact contained in such counterclaim 
shall, at the expiration of fourteen days from the delivery 
thereof, or of ench time (if any) as may by order bo 
allowed for delivery of a reply thereto, be deemed to be 
admitted, but the Oourt or a Judge may at any sub- 
sequent time give leave to the plaintifl to deliver a reply.” 
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PRACTICE. 


Part IV. — Indorsements of Claim. 


Sect, 6.— aPEOAL INDORSEMENTS. 


StTB-sEOT, 1. — Claims for Debt or Liqui- 
BATED DeWCAND (p. 270). 


R, S. 0., Ord. III., p. 6. Tho following provlsloiis shall b© 
Inserted In Rule 6 of Order III. : — 


(а) After the words ** damages for Its detention ; ” the 
words ; — and (4) in all other actions in the King’s Bench 
Division (except actions for libel, slander, malicious pro 
secution, false Imprisonment, seduction or breach of pro 
mise of marriage, and actions in which fraud is alleged by 
the plaintiff 

(б) After the words ** specially endorsed with,” the 
words : — or accompanied by,” 

(c) After the words ” Appendix C., sec. IV.,” the words : 

to Vll. Inclusive.” {Added by R, S, C. {No. 1), 1933.) 
In Rule 6 of Order 111. after “ detention ” and before “ and *’ 
in paragraph (3) there shall be inserted : — 

” or (8a) Where the plaintiff claims possession of any 
property f(»rming a security for the payment of inone:" *’ 
{Added by 11. S. C. {No. 1), 3 937.) 


A. In General (p. 277). 

R. S. C., Ord. XIV., r. 1. Paragraph (a) in Rule 1 of 
Order XIV. shall be revoked and the following paragraph 
shall be substituted therefor : — 

” (a) Where the defendant appears to a writ of 
..summons specially indorsed with or accompanied by a 
statement of claim under Order III., Rule 6, the plaintiff 
may on affidavit made by himself or by any other person 
who can swear positively to the facts, verifying tho cause 
of action and the amount claimed (if any liquidated sum 
is claimed). ~and stating that in his boliol there is no 
defence to the action except as to the amount of damages 
claimed, if any, apply to a Judge for U))erty to enter 
Judgment for such remedy or relief as upon the state- 
meat of claim the plaintiff may be entitled to. The 
Judge thereupon, unless the defendant shall satisfy him 
that he has a good defence to the action on the merits 
or shall disclose suoh facts as may be deemed sufficient 
to entitle him to defend the action generally, may make 
an order empowering the plaintiff to enter such Judiptnent 
as may be Just, having regard to the nature of tho remedy 
or relief claimed.” {SwtstUuled by R. 8. C, {No. 1). 
1933.) 

197a. *] — Plif., a legal nitgec., brought 

an action to recover possession of the miged. 
land, applied for judgment under R. S. O.. 
Ord XIV. Deft, alleged that tho terms of 
the mtgo. deed had been varied by a parol 
agreement to the effect that the mtgee. 
should not exercise his right of re-entry 
before the end of 1936. To this the pltf, 
objected tlmt the mtgo. being required to be 
in writing under tho Statute of Frauds the 
alleged variation must be in writing. Deft, 
then alleged that he had entered upon the 
land Sa spent money upon the property, in 
effect, setting up a plea of part performance ; 
— Held ; it could not be said that the 
defence was unarguable & deft, ought to be 
given leave to defend, & the action should be 
transferred to the Chancery Div. — Knapp- 
Cmsp, [1930] 3 All B. R. ^>60, C. A. 
218a. — Judgment not sighed.] — A firm of 
costumiers claimed against a husband &> wife 
the price of vaiious articles supplied to the 
wife. An order was made that pltfs., the 
costumiers, bo at liberty to sign final judg- 
ment in the action against the wife, the 
summons under R. S. 0., Order XIV., against 
the husband being adjourned. Judgment 
was never signed against the wife. The 
matter went on to trial against the husband J 
who sieged that in the circumstances of the*’ 
case he was not liable in respect of orders 


given by his wife, even for necessaries. The 
county ct. judge found that the husband liad 
given authority to the wife to pledge his 
credit in respect of the goods supplied Sc 
that he had not revoked his authority in any 
way, & judgment was given for pltfs. against 
the husband. The husband appealed on the 
grounds that, as the liability of the husband 
Sc wife was alternative Sc pltfs. had obtained 
leave to sign judgment against the wife, 
pltfs. were barred from proceeding against 
the husband in resxiect of the same debt, Sc 
furthest that the obtaining of an order against 
the wife constituted an election which barred 
proceedings against tho husband : — Held : 
liberty to sign judgment against the wife was 
not sufficient to bar the pltfs. from proceeding 
against the husband; the obtaining of liberty 
to sign judgment against the wife did not 
amount to an election, Sc as in all the cheum- 
stances of the case there had been no election 
pltfs. were entitled to proceed against the 
husband. — Christopher (Hove), T^td. v. 
Williams, [19361 3 All B. R. 68 ; 80 Sol. Jo. 
853, 0. A. 

277a. — ^ — .]— Pltfs., in a claim for goods sold & 
delivered, said, in tladr affidavit, under 
R. B. C., Ord. XIV., that deft, had com- 

E lainod that the goods w^erc not up to sample, 
ut also said tliat they believed that he iiad 
no defence. Deft. i)aid into ct. part of the 
sum claimed, in satisfaction of the whole 
claim, with admission of liability. Pltfs. 
took out a. summons, under R. B. C., Ord. 
XIV., asking leave to sign final judgment 
for the whole amount. On t}u‘ day of the 
hearing of tho summons deft, filed a defence 
Sc counterclaun. The master dismissed the 
SUIT mons with costs tJie judge in chambers 
uidield bis order. On app(^al : : tl)e 

master Sc judge should have allowed pltfs. to 
sign judgment under R. B. C., Ord. XIV., 
r. 4, for such part of their (;laim as was 
admitted, but i>ltfs. were not entitled to the 
costs of the ai>pli cation to the master, as they 
had applied for leave to sign judgment 
for the wliole amuunt Sc knew that there was 
a defence as to the bulk of it. — Bhaehf 
(Recknia R.), Ltd. v, Bmyth, [1936] 2 Ml 
E. R. 1622, C. A. 


JA. Writ of Inquiry (p. 297). 

R, S. 0., Ord, XIV., r. 7 a. Tbo following Pviilc shall bo 
Inserted after Rule 7 of Order XIV. and shall stand as 
Rule 7a : — 

** 7a. Where in the case of any claim for unliquidated 
darnttges the Court or a Judge has given leave to enter 
lutorlooutory Judgment, a 'vrlt of inquiry shall issue to 
assess the value of the goods and the damages (or tlte 
damages only) to be awarded, provided that the Court 
or a Judge may order that instead of a writ of inquiry 
the value and amount of damages or either of them shall 
be ascertained in any way which the Oo^ or Judge may 
direct.” {Added by R. 8. G. {No, 1), 1933.) 


K. Dirediom cu to Trud — Short Cause List. 

(p. 297). 

B. 8. C., Ord. XTV., r. 8. Tho foUo^iw paragraph shall 
added at the end of Buie 8 ol Order XIV., and shall stand 
paragraph {d) i — 
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“ (d) Where the plaintiJX bas obtained leare to enter 
final judgment subject to a Buspenslon of execution pend- 
ing the trial of a counterclaiin, the provisions of this 
Itule shall apply to the ooimterolaim as if It were an 
action/' (Added by R. S, C. (No. 1), 1933.) 


Sect. 10.~~ACnONS FOR MONEY LENT. 

(p. 300). 

R, S. C., Ord. III.^ r. 10. Rule 10 of Order III. shall be revoked 
and the following Rule shall be substituted therefor : — 

** 30. Where an action for the recovery of money lent by a 
moneylender or for the enforcement of any agreement or 
security relating to any such money is brought by the lender 
or an assignee, the indorsement on the writ shall state, In 
addition to any other particulars, the fact that at the time of 


making the loan or contract the plaintiff or (in an action by an 
assignee) the original assignor was a licensed moneylender, and 
if the writ be specially indorsed under Rule 6 of this Order, 
shall also state — 

a) the date on which the loan was made ; 

'6) the amount actually lent to the borrower ; 
e) the rate per cent, per annum of interest charged ; 
d) the date when the contract for repayment was made ; 

.e) tile fact that a note or memorandum of the contract 
was made, and was signed by the borrower ; 

(/) the date when a copy of the note or memorandum was 
delivered or sent to the borrower ; 
a) the amount repaid ;* 
n) the amount due but unpaid ; 

i) the date upon which such unpaid sum or sums became 
due ; 

(j) the amount of interest accrued due and unpaid on every 
such sum.** (Svhstituted by R, S. C. (No. 2), 1936.) 


Part VI. — Issue 

Hub-sect. 2a. — Ci.aim arising out op 
Mortgage or Charge (p. 303). 

R. S. C., Ord. V., r. 6a. In Order V. the following Rule shall be 
Inserted after Rule 6 to stand as Rule 5a : — 

" 6a. Every action in which there is a claim for payment 
of principal money or Interest secured by any mortgage or 
charge or a claim for possession of any property forming a 
security for payment to the plaintiff of any principal money or 
interest shall be a.s8igned to the Chancery Division : 

Provided that this Rule shall not apply to an action assigned 
to the Probate Divorce and Admiralty Division by 
section 56 (3) of the Act." (Added by R. C. (No. 3), 1 936.) 


of Writs of Summons. 

I In Rule 5a of Order V. there shall be Inserted : — 

' after “ mortgage or charge," the words " upon real or 

leasehold property ; and 

(6) after " possession of any," the word " such." (Added by 
n. S. C. (No. 1), 1937.) 

I B. Admiralty Actions in rem — Warrant of Arrest 
(p. 

R. S. C., Ord. V., r. 16. The toUowing paragrraph shall be 

Inserted after paragraph (d) of Rule 16 of Order V., and shall 
stand as paragraph (e) of that Rule : — 

" (e) The lodging of an undertaking in writing by the solicitor 
who applies for the issue of the warrant to pay the fees and 
expenses of the Marshal." (Added by R. S. C. (No. 1). 1934.) 


Part IX. — Defence. 


Sub-sect. 3. — ^Timb for Delivery (p. 160). 

R. S. C.. Ord. XXL, r. 6. Rule 6 of Order XXI. shall be 
revoked and the following paragraph shall be substituted 
therefor : — 

" 6. Where a defendant has entered an appearanoe, he I 
shall deliver his defence within fourteen days from the 
time limited for appearance or from the delivery of the 


statement of claim, whichever shall bo the later, unless 
such time is extended by the Court or a Judge, or, in 
actions in which the writ of summons has been specially 
indorsed with or accompanied by a statement of claim 
under Order III., Rule 6, the plaintiff in the meantime 
servos a summons for Jtidgment under Ordet XTV." 
(Svhmuted by R. S. C. (No. 1), 1933.) 

R. S. C., Ord. XXL, r. 8, Rule 8 of Order XXI. shall be 
revoked, (Revoked by R, S. C. (No. 1), 1933.) 


Part XI. — Service of Writ of Summons 


443a. .] — Pltfs., the owners of a vessel 

damaged in collision with a vessel owned by 
defts., a foreign oorpn., served a writ upon 
a member of an English firm, E. M. & Co., 
who acted as defts.’ agents. The writ was 
served at E. M. & Co.’s London offices. The 
defts. moved to set aside the writ & service 
on the ground that they wero not resident 
within the jurisdiction. It appeared that 
E. M. & Co. were one of defts.’ ^ents in this 
country for the booking of freight, issue of 
passenger tickets, & the ordinary purposes 
for which ship’s brokers are employed. The 
only remuneration received by them was the 
customary agents’ commission, & they had 
no concern with the management of deft, 
corpn. The only name appearing on the 
door of E. M. So Co.’s offices was &eir own 
name, but upon the window of the ground 
floor their name was exhibited as agents for 
deft, corpn. together with the names of other 
foreim shipping cos. for whom E. M* & Co. 
acted : — Held : B. M. & Oo. were a firm who 


“ sold ” So did not “ make ” contracts on 
behalf of defts., So that defts. did their 
business in this country “ through ” E. M. 
So Co. So not “ by ” them ; defts., accord- 
ingly, were not resident within the juris- 
diction So that the writ So service must be 
set aside. — The Lalandia, [1983] P. 66 ; 
102 L. J. P. 11 ; US L. T. 97 ; 49 T. L. K. 
69 ; 18 Asp. M. L. C. 351. 

443b. — .] — In a collision case where the 

procedure in rem was not available it was 
sought in an action brought in personam 
against a foreign shipping co. to effect service 
of the writ through London agents. The 
agents were general agents for shipping cos. 
So the foreign co. in question had no financi^ 
interest in the firm nor was any of their staff 
assigned exclusively to the business of 
foreign co. The remuneration was wholly 
by commission j — Held : service on such 
general agents was bad. — ^T be 
[ 1936] 2 All E. B. 1660 ; 165 L. T. 466. 
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448a. — — Share register In England.]—A Greek 
vessel &; an Argentine vessel came into 
collision in the River Parana ; tlie Argentine 
vessel sank, &, it was alleged, became a total 
loss. On Sept. 3(1, 1936, proceedings were 
instituted in the Argentine by the owners 
of the sunken ship, an Argentine corpn. ; 
the owner of the Greek ship put in a count-er- 
claim, but on Oct. 27 withdrew’ it. Mean- 
W’hile, on Sept. 30, he had issued the w’rit in 
the present proceedings in this country, & 
served it by leaving a copy at the London 
ohice of the Argentine Corpn. which had been 
established for the purpose of the transfer 
& registration of shares. The Argentine 
Corpn. moved to set aside the. w’rit, or 
alternatively to stay the proceedings, on tlie 
grounds, amongst others, (a) that the corpn. 
only carried on business within the juris- 
diction so far as claims connected with the 
share register were concerned ; (6) that the 
proceedings were vexatious & oppressive as 
there was an action pending in Argentina, 
where all the corpn. ’s witnesses as well as the 
chief witnesses for the Greek ship resided ; 
further that pltf. had no effective remedy, 


inasmuch as Argentine law must be applied 
in this country, under which, if a vessel 
was a total loss, liability being limited to the 
property available, her owners were under 
no liability at all. By s. 352 of Cos. Act, 
1929 (c. 23), the expression “ place of busi- 
ness imdudes a share transfer office : — 
I/eld : (1) as the corpn. had a place of busi- 
ness w’itJiin the jurisdiction it was amenabl(3 
to the jurisdiction for all purposes not 
merely to the limited jurisdiction suggested ; 
(2) plif.’s action could not be stayed meredy 
because Jkj w'as deft, elsewhere ; it could not 
be said, as in Dawkins v. Prince Edward of 
f>axc Weimar (1870), 1 B. 1). 199, that on 
the facts of the declaration no cause of action 
was shown ; A: the question whether 
claim was ^oundless dej)eud(id on facts which 
he was entitled to liave tried, that accord- 
ingly the motion failed. - The Madhid, [1937] 
P. 40 ; [1937] I All L. R. 210 ; 100 L. J. P. 
39 ; 53 T. L. R. 237. 

459. Add. Citatioru^ 1 K. B. 617; 101 

L. J. K. B. 66 ; 146 L. T. 240 ; 49 T. L. R. 
94, C. A. ; affd., [1933] A. C. 289, H. L. 


Part XIII. — Service 


Out of the Jurisdiction. 


Sub-sect. 1. — In General (p. 338). 

R. S. C., Ord. XI., r. 1. The fol lowing paragraph shall he • 
inserted at the end of Bulo 1 of Order XL and shall stand 
as paragraph (i.) in that Rule : — 

“ or (1.) The action Is cne brought under the Carriage 
hy Air Act, 1932.’* (Added by It. S. C. (No. 2), 1933.) | 

606a. Charterparty made in England — ^Action on 
foreign award.]— On Nov. 19, 1929, a charter- 
party was made in London which provided 
that any dispute arising during the execution 
of the charterparty should be settled by 
arbn. in Hamburg. In 1931, disputes arose 
between the parties which were submitted to 
arbn. in Hamburg, an award made against 
deft, for £20,913 13s. 7d., payment to be 
made in English currency. On Nov. 29, 
1932, pltfs., who were a German firm, 
obtained ex parte an order that they should 
be at liberty to issue a writ against deft,, 
who was residing in France, claiming the 
amount due dc payable under the awaid, &, 
to serve notice of the writ on deft, in France. 
On Jan. 5, 1933, deft, applied to have that 
order set aside, but Goddard, J. dismissed 
the application. On appeal: — Held: (l)the 
order for service out of the jurisdiction was 
properly made under R. S. C., Ord. XI., 
r. 1 («), as the action based on the award was 
for the enforcement of a contract made 
within the jurisdiction, namely, the sub- 
mission to arbn. contained in the charter- 
party ; but (2) the order could not be sup- 
port^ on the ground that the breach of 
contract was committed within the juris- 
diction, as the awai*d had not required 
payment in England, & the ordinary rule 
therefore applied that the debtor must seek 
out his creditors, the German firm, at their 
p^e of business & pay them there. — 
Bremer Obltransport G.m.b.H. v . Drbwry, 
[1933] 1 K. B. 763 ; 102 L. J. K. B. 860 ; 
148 L. T. 540, 0. A. 


613a. — — A pltf. obtained leave to serve 
notice of a writ for br(‘acli of contract on 
deft, out of the jurisdiction. Heft, appealed, 
submitting that the', statement of claim, 
allidavit, & letters attached did not sliow a 
contract between pltf. & dtdt., but only 
between pltf. a co-director of deft, acting 
as agent for a co. of which deft. w.as chair- 
man ; — Held : as tlujre was no reasonable 
evidence that a contract had been iriade 
with deft., leave for service out of the juris- 
diction should not have boon given. — 
Cromie V. Moore, [1930] 2 All TO. R. 177, 
V. A. 


622a. Action on foreign award — Award not re- 
quiring payment in England,] — Bremer Oel- 
TRANSPORT G.M.B.H. V. Hrewry, No. 606a, 
ante. 


624a. .] — -Pltf. & deft., both British 

subjects, being in Germany, became engaged 
to marry. Pltf. came to England, & there 
received a letter written & posted by deft, 
in Germany, in wliich she declined to carry 
out her engagement. Pltf. sued out a writ 
of summons under (]. L, P. Act, 1852 (c. 76), 
s. 18 : — Held ; the words “ cause of action,*’ 
in the above sect., mean the whole cause 
of action, & do not apply where a contract 
lias been made out of the jurisdiction & the 
breach has occurred in England ; also, the 
breach of the contract to marry occurred in 
Germany, the re>.eipt of the letter only 
furnishing evidence of the breach & not 
constituting the breach itself. — Cherry v . 
Thompson (1872), L. K. 7 Q. B. 673 ; 41 
L. J. Q. B. 243 ; 20 L. T. 791 ; 20 W. R. 
1029. 


g26a. .]— -Deft, made a promise of 

marriage to pltf. whilst both parties were 
residing abroad. Both afterwards came to 
Jilugland, where deft, wiute a letter to pltf. 
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renouncmg the contract. He afterwards left 
the country. Pltf., under 15 ^ 2:6 Viet. c. 76 
s. 18, issued a writ indorsed for service abroad 
Deft., having been served with the writ 
abroad, mov^ to set it aside x^Bdd .* the 
writ was rightly issued ; cause of action in 
sect. 18 means the act or omission con> 
stituting the violation of duty complained of, 
& not the whole cause of action. — Durham v 
Spbncbs (1870), L. E. 6 Exch, 46 ; 40 L. J. Ex, 
3 ; 23 L. T. 600. 

626b. '♦] — Pltf., a German national of 

Jewish faith, was manager of the London 
branch of a German co. The co., not know- 
ing pltf.’s London address, sent from Ger- 
many to their agents in London a blank 
piece of notepaper containing their address & 
signature, & instructed their agents to write 
thereon a letter dismissing pltf. from their 
employment & to post it in London to his 
address. Pltf. commenced an action for 
wrong^l dismissal, & obtained leave to serve 
the writ out of the jurisdiction of the ct. The 
co. applied to have the service of the writ set 
aside on the grounds that the alleged breach 
of contract took place in Germany, & as 
both parties were of German nationality, & 
as the contract of employment was to be 
construed according to German law, Germany 
was the forum conveniens* Pltf. contended 
that, being of the Jewish faith, he might not 
be entitled to the services of an advocate in 
the German ct., & moreover, should he return 
to Germany to prosecute a lawsuit, he would 
be in grave peril of being deprived of his 
liberty. The application to set the writ 
aside was granted. Pltf. appealed to the Ot. 
of Appeal: — Held: (1) the alleged breach 
of contract was committed in London ; 
(2) England was the forum conveniens . — 
OPPENHEIMBB V. LOUIS ROSENTHAL & Co., 
A. G., [1937] 1 All E. R. 23, C. A. 

No substantial wrong within Juris- 
diction.] — Pltf. brought an action for libel 
in England against the respective publishers 
of a Belgian newspaper & a French news- 
paper. The evidence showed that the news- 
papers were published in Belgium ^ in 
France, respectively, & that they circulated 
almost entirely within those countries, only 
a very small number of each being brought 
to England & distributed there. Pltf., who 
was a foreigner, stated that he was a gentle- 
man of no occupation, & there was no 
evidence that he had any r^utation in or 
associations with England. Pltf. applied for 
an order under R. S. C., Ord. 11, r. 1 (ec), for 
service out of the jurisdiction upon defts. in 
each case : — Held : assuming that there was 
a tort committed within the jurisdiction & 
technically within the terms of B. S. C., 
Ord. 11, r 1 (ce), there was no question of 
substance in England, & as pltf.’s substantial 
complaint, if any, was one which ought to be 
investigated in the one case in Belgium & 
in the other case in France, an order for 
service out of the jurisdiction ought not to 
be made.---KROCH v. Bossbll bx OoiiPAGNiB 
Soc3i&n& Dbs Personnbs a Bbspoksxbiltte, 
Ltd., Krooh v. SocriST^i bn Oommanditb Par 


AcTtONS LB Petit Pabisien, [1937] 1 All 
B. B. 726 ; 166 L. T. 379 ; 81 Sol. Jo. 294, 
0. A. 

668a. Threat of action for infringement— No evi- 
dence of threats within JuxisdlcUon.}— Pltfs., 
an Australian co*, instituted an action to 
restrain threats against two American cos. 
registered in New York, & obtained an order 
giving leave to serve notice of the writ 
upon defts. out of the jurisdiction. Upon 
application by defts. to discharge the order : 
— Held: there was no evidence that any 
threats had been mode within the jurisdiction 
k the order must be discharged k all sub- 
sequent proceedings stayed. Defts. were 
given the costs of the motion together with 
the costs of a motion of pltfs. for inter- 
locutory relief. — Egg Fii;lbrs k Containers 
(Aust) Propbibtary, Ltd. v. Holidd-Titb 
Packing Corpn. k Packing Products 
CORPN. (1933), 61 R. P. C. 9. 


Sub-sbct. 3. — Actions under Oarriagb by 
Air Act, 1932 (c. 36) (p. 876). 

R. S. C.. Ord. XL, r. 8a. The following Buie shall he 
Inserted after Buie 8a of Order XI., and shall stand as 
Buie 8b of that Order : — 

** 8b. — (1) Where, for the purpose of an action under 
the Carriage by Air Act, 1932, ana the Convention therein 
set out, leave is given to serve a notice of a writ of summons 
upon a High Contracting Party to the Convention other 
than His Majesty, the provisions of this Bale shall apply. 

(2) The notice shall specify the time for entering an 
appearance as limited in pursuance of Buie 3 of this 
Order, 

(3) The notice shall be sealed with the seal of the 
Supreme Court for service out of the Jurisdiction, and 
shall be transmitted to His Majesty's Principal Secretary 
of State for Foreign Affairs, together with a copy thereof 
translated into the language of the country of the defen- 
dant, and with a request for the farther transmission of 
the same to the Government of that country. 

<4) The request shall be in Form IOaa in Appendix A, 
PaH I.; with such variations as oiroumstanoes may require. 

(5) The party bespeaking a copy of a document for 
service under this Buie shall, at the time of bespeaking 
the same, file a proecipe in Form 10 b in Appendix A, 
Part I, 

(6) An official certificate transmitted by one of His 
Majesty's Principal Secretaries of State to the English 
Court certifying that the notice was delivered on a 
specified date to the Government of the country of the 
defendant shall be deemed to be sufficient proof of service 
and shall be filed of record as, and be eqmvalent to, an 
affidavit of service within the requirements of these Buies 
in that behalf. 

(7) After entry of appearance by the defendant or, 
if no appearance is enterad, after the expiry of the time 
Uznited for appearance, the action may proceed to judg- 
ment in all respects as if the defendant had for the pur- 
poses of the action waived all privilege and snhmitted 
to the jurisdiction of the Court. 

(8) Where it is desired to serve or deliver a summons 
order or notice in the prooeedlngs on the defendant out 
of the jurisdlotion, the provisions of this Buie shall apply 
with such variations as oiroumstanoes may require.*’ 
{Added by R. 8. Q. (No. 2), 1983.) 


SBor. 13.-SERVICE OF FOREIGN PROCESS OR 
CITATION. 

(p. 375). 

R. S. C.« Otd. XL,,. 9. Is patacrapb (4) ot Eule B Pt Oicler XI. 
*e word* “ T^ed tw notsrtal ewtUoste" «h»U be omitted. 
jlnuttM i, S. 3. 0. <Jfo. 1), 1BS4.) 
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Part XIV. — Appearance. 


870a. Hearing of motion before appearance — 
Duty of solicitor to enter appearance im- 
mediately.] — It is the duty of a solr. who in 
exceptional circumstances instructs counsel to 


appear for a deft, on a motion before entry of 
ajipearance, to correct the irregularity with- 
out any delay. — Pbactice Note, [1934] 
W. N. 228 ; 78 L. Jo. 381 ; 151 L. T. Jo. 443. 


Part XV. — Default 

A * In General (p, 386). 

R. S. C., Ord. Xni., p. 3. The following amendments shall be 
made in Order Xlll. : — 

In Rule 3, after the words ** the plaintiff may *’ there shall bo 
Inserted the words " subject as provided by Rule 17 of this 
Order.” {Amended by R. S. C. {No. 3), 1936.) 


SECT. 7a.— ACTIONS UNDER CARRIAGE BY AIR 
ACT» 1932 (c.36). 

(p. 390.) 

R. S. C., Ord. XIII., p. 9 a. Tho following Tlule shall bo 
inserted in Order XJII. after Ilnle 9 and ahall stand as 
Rule 9a of that Order : — 

” 9a. In any case to which Rules 3 to 8 of this Order 
do not apply, in which tho defendant falls, or all tho 
defendants, if more than one, fail, to appear, bnt in which 
by reason of payment, satisfaction, abatement of nuisance, 
or for any other reason it Is unnooeBsary for the plaintiff 
to proceed with the action, he may by leave of tho Ooui*t 
or a Judge to bo obtained on summons in Chambers 
enter judgment for costs. 

Provided that such summons shall be filed and shall 
be served in tho manner in which service of the writ has 
boon effooted or in such other manner as the Court or a 
Judge shall direct.” {Added by H. S. 0. {No. 2). 1933.) 


Sect. 10.— ACTIONS BY MONEYLENDERS OR 
ASSIGNEES OF MONEYLENDERS. 

(p. 890.) 

947a. Action by Indian moneylender.] — ^Pltfs. 
brought proceedings by specially endorsed 
writ to recover the amount which became due 
on a promissory note dated Jxme 24, 1932, on 
default in payment of an instalment, with 
interest at 3 per cent, per month from the 
date of default. Pltfs. were moneylenders 
who were stated on the writ to reside at 
Bombay, & the figures of the promissory 
note were in rupees, but it did not appear 
where pltfs. carried on business. Deft, 
did not appear to the writ, but vJ-hen 
pltfs. sought to sign judgment in default 
of appearance, judgment was not entered 
because the writ did not comply with 


of Appearance. 

R. S. C., Ord. IIL, r. 10:— lie/d: in the 
absence of evidence to exclude the applica- 
tion of the Moneylenders Acte, the claim 
to enter judgment in default of appearance 
was rightly refused. — Nihalciiand Naval- 
CHAND V. McMullan, [1934] 1 K. B. 371 
103 L. J. K. B. 234 ; 150 L. T. 170, 0. A. 

964a. Request to abstain from execution — Effect 
of,} —Where a diserut-ionary jurisdiction is 
given to the ct. or a judge, the judge in 
Chambers is in no way b^ttciHul by the 
previous exercise of discret ion by the Master, 
although no doubt lie will give the weiglit it 
deserves to that decision. 

A judgment debtor wIjo a.shs for A obtains 
a stay of execution, does not tliereby a])pro- 
bate tlie judgment or (iect. t.o treat it as 
binding so as to preclude him from thereafter 
seeking: to set it aside whctlier on appeal or 
otherwise. 

While the Ct. of Ap])oal will not normally 
interfere) except on grounds of law with the 
exercise of the judge's discretion, if it is 
seen that on other grounds his decision would 
result in injustice being done, the ('t. of 
Appeal has both the ])ow’or the duty to 
remedy it. —Evans r. Barti.am, fl937| A. C. 
473 ; [1937] 2 All E. K. O ld ; 100 L. ,1. K, B. 
508; 53 T. L. K. 089; 81 Sol. Jo. 549; 
mib noyn. Bartlam v. Evaks, 157 L. T. 311, 
H. L. 


Sect. 1 6.-^ PROCEEDINGS FOR FORECLOSURE 
OR REDEMPTION. 

R. S. C., Ord. XIIL, r. 17. Affcor Rule 10 the following Rule 
shall be added and shall stand as llulo 17: — 

” 17. In any action in which the idaintiff is claiming any 
relief of tho nature, or land specified in Order LV., Rule r>A 
no judgment shaU he entered in default of appearance without 
leave of the court or a judge, who may require the application 
for leave to be su}>ported by such e\ idence as miglit be required 
If relief w^erc being sought on originating Buinmons under 
Order LV.. Rule 5A and may require notice of such evidence 
to be given to the delbudant. ’ {Added by R, S. C. {No. 3), 
1930.) 


Part XVIL — Summary Judgment for Specific Performance. 


991a. Proceedings for interest on purchase-money 
— Allegation of wilful default against plaintiff.] 

— Pltf., as tlie vendor of freehold property, 
sought to charge deft., the purchaser, witli 
interest on tho pUrchaso-money. This deft, 
refused to pay, alleging that pltf. had been 
guilty of wilful default. In an action for 


specific performauv^e of the contract, pltf, 
sought to avail himself of the summary pro- 
cedure under R. S. C., Ord. XI Va. : — Held : 
this was not a proper case for the summary 
jurisdiction, as there was an issue to be tried 
^ the parties must i)roceed to trial. — • 
Upjohn v. Simmons, [l93b] 1 All E. R. 015. 
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Part XIX. 

1010a. Absence of light to sue — ^Power of court to 
strike out actioiL}~^As a rule objection to the 
right to bring an action should be taken not 
at the trial but bT interlocutory motion or 
summons, & if that course is not followed the 
ct. should not entertain an application at the 
trial to dismiss the action, but where want of 
capacity or authority to sue plainly appears at 
any stage the ct. may order the action to be 
struck out (Rochb, L.!.).*— Bhaw (John) & 
Sons (Salford), I/td. v, Shaw, [1936] 2 
K. B. 113 ; 104; L. J. K. B. 649 ; 153 L. T. 
24:5, C. A. 

1019a. Of solicitors.^— Actions were com- 

menced by E. & S. by separate writs issued 
by the same solrs. on the same date claiming 
damages against the same defts. in respect 
of personal injuries sustained in the same 
accident. After separate statements of claim 
& defences admitting liability had been de- 
livered, the actions were consolidated. Defts. 
paid into ct. £225 in respect of E.’s claim, & 
£126 in respect of S.’s claim. S, recovered 
£185, £00 more than the payment into ct. & 
E. recovered £200, £25 less than the payment 
into ct. ; — Held: (1) the question of suing 
on one writ or on separate writs was one for 
the discretion of pltfs.’ solrs. ; (2) the proper 
order as to costs was as follows : judgment 
for pltfs., S. for £185 & costs, including the 
costs of the consolidated action, except in so 
far as directly attributable to the claim of E. 
after the date of payment into ct. Order 
payment out to pltf. S. of the £125 in ct. in 
part satisfaction. Judgment for pltf. E. 
for £200 & costs up to the date of payment 
into ct. Pltf. B. to pay to defts. any costs of 
the consolidated action arising after the date 
of payment into ct. which are dii*eotly attri- 
butable to his being a party to the consoli- 
dated action. Order i>a>mient out to defts. 
of £25, part of the sum of £226 paid into ct. 
Order payment out to pltf, B. of £180, the 
remainder of the sum in ct. to be dealt with 
according to the taxing-master’s certificate. — 
English v. Bloom & London Passenger 
Transport Board, Siegenbeiig v. Bloom 
& London Passenger Transport Board, 
[1036] 2 K. B. 550 ; [1936] 2 All E, R. 1692 ; 
105 L. J. K. B. 659 ; 165 L. T. 286 ; 62 
T. L. R. 679 ; 80 Sol. Jo. 796. 

1026a. Interference with light.] — ^Two pltfs. 

were interested in No. 4, B. Street, & two 
pltfs. in No. 6, B. Street. These buddings 
were not adjacent, there being an inter- 
mediate structure. Deft, was erecting new 
premises on the other side of B. Street A: 
both pltfs. alleged an interference with 
ancient lights. Both sets of pltfs. joined in 
one action against deft, as pltfs. having a 
right to relief in respect of or arising out of 
the same transaction or series of transactions 
witliin the meanmg of R. S. 0,, Order 16, 
r. 1 : — Held : in the exercise of the dis- 
cretion of the ct. pltfs. should elecst within 
14 days wliich of the two set® of pltfs. should 
be allowed to proceed in the action, A upon 
election being made, there should- be struck 
out of the writ A statement of claim all parts 
thereof referring to the other set without 


—Parties. 

prejudice to their issuing a new writ claiming 
reii^ pertinent to their premises, both actions 
to come into the list before the same judge 
on the same day to be dealt with m he thinks 
fit, the party issuing the new writ to stand 
in the same position as if that writ was issued 
on the date of the original writ, 

Semble : without expressing any final 
opinion as to whether the joinder of these 
causes of action is permitted by R, S. C,, 
Ord. XVI., r. 1, or on the meaning of the word 
“ transaction ” therein, that word would 
seem to mean an act the effect of which ex- 
tends beyond the agent to other persons, 
A the building of the new premises is such an 
act in that its effect extends to other pre- 
mises as an interference with an easement. 
The authorities support this view, A they 
have clearly extended its meaning from that 
of a mere contractual relationship. — ^B endir 
V. Anson, [1936] 3 All E. R. 326 ; 80 Sol. Jo. 
873, C. A. 

1166a. All members not liable.] — In 1921, 89 

out of 1093 members of a Lodge, whicli was 
a branch of the Durham Miners’ Aswicn., a 
registered trade union, received goods from 
pltf., such goods being supplied upon a form 
of voucher signed by the then seci'etaries of 
the Lodge A bearing the lA)dge stamp. 
Between 1922 A 1930 pltf. received from the 
treasurer of the Lodge various payments on 
account. In Aug. 1936, he commenced an 
action against the chairman, treasurer, 
general secretary A fmanoial secretary of the 
Ijodge as i^epresenting the general body of 
members of the Ijodge claiming a declaration 
that the balance of the price of the goods was 
due A owing to i)ltf. from the members of tlie 
Lodge A was payable to him out of the funds 
of the Lodge. Pltf. then applied for A 
obtained an order under li. S. C., Ord. XVJ., 
r. 9, that defts. should defend the action on 
behalf of the Lodge. It appeared that tlie 
majority of the members of the l^odge in 
1921 had now ceased to be members, A that 
the majority of the members of the Lodge at 
present time were not members in 1921, that 
members who were infants had no voting 
powers, A only 19 out of the 89 mtmibers to 
whom the goods were supplied were now 
members of the Lodge. The rules of the 
Assocn. did not provide for the supply of 
goods to members. The judge in Chamber's 
set aside the writ A the representation order. 
On appeal : — Held : the ropresontation order 
ought not to be made, as the various members 
of the Lodge had different interests A 
different defences in the cause or matter. — 
Barker t>. Allanson, [1937] 1 K. B. 463 ; 
[1937] 1 All E. R. 75; 106 L. J. K. B. 
108 ; 156 L. T. 186 ; 63 T. L. R. 243 ; 81 
Bol. Jo. 77, O. A. 

1229a. Against trusts® — of bene- 

ffeiarlei to proceed without loint^ trustee as 
plitotifl.}— Defts., the V. Press, Ltd., were 
the owners of five periodicals which dealt 
with philately, A deft. A. was helping in their 
production. In Nov. 1932, A. learnt th^ the 
CO. desired to sell the papers. A, not being 
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af his own reaonrces, he 
IfSith pltif* £[*y who aAithorised 
him to make to otter of £1,500, of which H. 

his eo-pWdf. K. would find four-fifths & A. 
was to supply the remainder. The otter 
was aoeeptea* & an agreement under seal 
dated Dec. 15, 1932, was made between the 
V. Press, Ltd. & A,, under the terms of 
which A. agreed to purchase from the co. 
the copyright A interest & all the goodwill 
of the CO. in the five periodicals. When 
that had been done, A. asserted that he alone 
was interested in the purchase, & purported 
shortly afterwards, with the consent of the 
co., to put an end to the agi^eement. Pltfs. 
in their action asked for a declaration that 
deft. A. entered into A took the benefit of 
the agreement of Deo. 16, 1932, as agent & 
trustee for pltfs. & himself in the share of 
two-fifths for each of pltfs. & one-fifth for 
himself, d; also for an order for specific 
performance of the agreement : — Held : 
D) the cross-appeal must be dismissed, as 
the evidence was clear & sufficient to hold 
that A. was acting as agent & trustee for 
pltfs. ; (2) the appeal by pltfs. should be 
allowed so far as they were refused an order 
for specific performance of the agreement. 
A. having acted as trustee for pltfs. <Sc being 
before the ct., & further having been found 
to have committed a breach of trust, & 
pltfs. being cestuis que trust as beneficiaries 
upon the contract, pltfs., having regard 
to B. S. C., Ord. XVI., r. 11, which provided 
that no action should be defeated by reason 
of the misjoinder or non-joinder of parties, 
could obtain leave to sue the co. for specific 
performance in the name of A. Tliat, how- 
ever, involved circuity of action & expense, 
&, using B, 8. O., Ord. XVI., r, 11, the ct. 
were prepared in the special circumstances — 
all the parties being before the ct. — ^to give 
the remedy to which ultimately pltfs. wo\ild 
have become entitled, namely, to order 
specific performance of the contract in this 
action by pltfs. The order for inquiry as to 
damages would be discharged. The principle 
of equity was to enforce the contract in the 
name of & for the benefit of the trust. — 
IlA-RMEa V. Armcstkonq, [1934] Ch. 66 ; 103 
L. J. Oh. 1 ; 149 L. T, 679, O. A. 


Sect. 13A.-ACnONS UNDER CARRUGE BY AIR 
ACT, 1932 (c. 36). 

(p. 438.) 

. R. S« C., Ord* XVI., r. 14. The following Rule shall he 
mBorted after Rule IS a of Order XY1„ and shall stand as 
Rule 14 of that Order 

**14. — In any action under the Carriage by Air Act, 
>32, and the Convention therein set out, a High Con* 
tracttng Party to the Convention who, for the purposes 
of that action, and by virtue of that Act, is deemed to 
have submitted to the jurisdiction of the Court, may, 
subject to and in accordanoe with these Rules, be made a 
defendant.** (Added bu & S* C. (No* 2), 1932.) 


Sect. 16.-.-.WANTS. 

(p. 483.) 

^ s. c., Ord, XiVI» r. 16. In Rule 16 of Order XVI. the 
words ahidl be omitted :— ** Married women may sue 
and be sued as provided by the Married Women’s Property 
1882.** (X>aked by B-S*C* (No* 2), 1986.) 


Sect. 16.- 


MARRIO) WOMEN, 

(p. 434.) 


?• >*• 1“ of Order XVI. the 

roUowing words shall be omitted Married women may sUe A 
A” by the Married Women’s Property Act, 

1882/ (Ifeletedby U*8,C.(No,2),10U.) 


Sect. IS.—POOR PERSONS. 

(p. 436.) 

following amendments shall be made 

(а) In paragraph (4) of Rule 23, the words ** or Court of 

Appeal shall be oniittod- 

(б) At the end of Rule 23 there shall be Inserted the following 

words : 

“ The certificate shall beat the date on which the 
application Is granted by the Committee/* 

(c) In Rule 25 the words The certlticate shall he filed by 

the conducting solicitor *’ shall be omitted, and the 
lollowing words shall be substituted therefor 

" Before taking any other steps in the proceedings, 
the conducting solicitor shall file the certificate . . .** 

(d) In paragranh (5) of Rule 28, after the words *' shall 

direct there shall be inserted the words ** a sum of 
rnouey,” and after the words “ conducting solicitor ** 
the words “ any sum of money not exceeding in the 
first instance the sum of £5 ** shall be omitted. 

(e) Paragraph (1) of Rule 30 shall be omitted, and the follow- 

ing paragraph shall be substituted therefor : — 

** (1) After the date on which the certificate is grant>6d, 
no poor person nor any solicitor nominated to conduct 
the proceedings for him shall enter into any settlement 
or compromise, whether bel’oro or after the commence- 
ment of the proceedings, nor discontinue the proceedings, 
without the leave of the Court or a Judge, or, where ho 
Court order is required, of the Committee.** 

(J) Rule 31a shall bo revoked, and the following Rule shall be 
substituted therefor : 

“ 31a. — (1) In matrimonial causes every pleading shall 
bo settifjd by counsel. 

(2) Prool’a of the witnesses sliall bo furnished to 
counsel with the Instructions to settle the pleadings. 

(3) This Rulo shall not apply to petitions for alimony 
or maintenance or to answers to such petitions.** 

(g) The following Rules shall be substituted for Rulo 31 b, 

which is hereby revoked : — 

‘* 3lB. — (J) The Court or a Judge may order the out-of- 
pocket expenses of a poor person to be paid by any 
other party. Where such an order Is made it shall be 
deemed to include all out-of-pocket expenses properly 
incurred In the course of the proceedings, but not ofiice 
expenses, or fees to counsel, or Court fees. 

(2) Where It appears to the Court or a Judge that 
any other party has acted unreasonably in bringing or 
d' fending the proceedings or in Kts conduct of them, 
or tliat the special circumstances of the case require 
it, the Court or Judge may order the other party to 
pav the costs of the Poor Person, including profit costs, 
or a proportion of profit costs, or a sum of money in 
respect thereof, In addition to out-of-pocket expenses 
properly incurred in the course of the proceedings, but 
not fees to counsel or Court fees. 

(3) Where it appears to the Court or a Judge that 
the proceedings are of such length or difficulty as to 
throw an unusual burden on th(? solicitor acting for the 
Poor Person, the Court or Judge may order the other 
party to pay, hi addition to out-of-pocket expenses pro- 
perly Incurred in the course of the proceedings, such sura 
as the Court or Judge tJiinks fit In respect of such 
unusual burden. 

(4) All out-of-pocket expenses and other costs ordered 
to be paid under tills Ruhi shall be taxed. 

(5) Where an order is made to pay costs under para- 

graphs (2) or (3) of this Rule, the order shaU not bo 
enforced without the leave of the Court or a Judge, 
and the Court or Judge may refuse leave if satisfied by 
the party ordered to pay the costa that he has not the 
means to pay them. . „ , , , , 

In this paragraph * means * shall include Insurance 
or other indemnity. ^ t ^ * 

81BB.— Where it appears to the Court or a Judge that 
the certificate was obtained by fraud or n^repr^enta- 
tion the Court or Judge may order the Poor Person 
to pay the costs of the other party, and where such an 
order is made, the costs shall be taxed as if ^ the party 
ordered to pay them were not a Poor Person. 

(h) At the end of Rule 81c the foUowing paragraph shaU bo 

added ^ , 

** (2) In this Rule, money or property recovered in- 
cludes money or property recovered by virtue of J settle- 
ment or compromise.** (Amended by JR. &• C. (Jvo, 6), 
1934.) 
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(0 In parawaph (2) of Bale 31 dd the words ** High Court 
without the leave of the Judge of the County Court or of 
a Hivlatonal Court of the High Court ** shall bo omitted, 
and the following words shall be substituted therefor : — 
Court of Appeal without the leave of the Judge 
of the County Court or of the Court of Appeal/* 

0) In paragraph (3) of Eule 81 dd the words ** High Court ** 
Bhali be omitted and the words “ Court of Appeal ** shall 
be substituted therefor* 

(£) The following paragraph shall be inserted after para<> 
graph (3) of Euie 81 dd, and shall stand as paragraph (4)* 
of that Eule : — 

** (4) This Eule shall apply mutatis mutandis to any 
proceedings in wliloh an appeal lies from a County Court 
to the High Court," (Ammded by JR. 5, C. (iV^o, 2), 
1935.) 

(0 The following paragraph shall be added to Eule 81 b : — 

" (2) Where any such Poor Person is a party to an 
appeal to the Court of Appeal either as respondent, or, 
subject to the provisions of the preceding paragraph of 
this Eule, as appellant, the provisions of Eules 22 to 
31 D of this Order shall apply, so far as applicable." 
{Amended by R, S, C. {No. 6), 1934.) 

1298a. Appeal as poor person -Application for 
leave — Prima facie case to be shown.] — 

PEAcrncE Note, [1930] W. N. 54 ; 181 U T. 
Jo. 148, O. A. 

1303a. Bankruptcy proceedings — Se- 

curity for costs.] — On an appeal by a poor 
person from the dismissal of a motion in 
bkpey., the deposit pursuant to r. 131 of 
Bkpey. Kules must be paid before the appeal 
is entered. The exception of bkpey. pro- 
ceedings in R. 8. C., Ord. 16, r. 22, is im- 
ported into r. 3 If. — Re Debtor (1932), 74 
L. Jo. 291, C. A. 


Part XX.— Third 

1369a. .] — A passenger in a private 

motor car belonging to & driven by her hus- 
band sustained injuries as a result of a col- 
lision with a Glasgow Coipn, tramway car. 
8he sued the corpn. for damages on the 
ground of negligence on tlio part of a servant 
of the corpn. In their pleadings the corpn. 
averred that the husband was solely to 
blame for the accident. After the close of 
the X)leadings the corpn., in terms of the 
Rules of the Ct. of Session, 1934, proposed a 
counter-issue of negligence on the part of the 
husband & asked for an order for service 
of a third party notice upon him. The ct. 
held that the corpn. had not relevantly 
pleaded a right of contribution against the 
husband to bring the case within the rules, 
whereupon the corpn. asked for leave to 
amend their pleadings by adding averments 
of an alternative case alleging that, on the 
assumption that their servant was negligent, 


1314a. Right to appeal subject to—On dls-" 

charge of certificate by Court of Appeal.] — A 

person who has not taken, defended or been 
a party to any proceedings as a poor person 
in the High Ct., but who has obtained under 
li. S. 0., Ord. XVI., r. 31 F, a certificate 
from the Poor Persons* Committee of the 
Law Society admitting him to appeal to the 
Ct. of Appeal as a poor person, cannot 
appeal to the Ot. of Appeal as a poor person 
unless he has obtained the leave of the judge 
before whom the matter was heard, or the 
leave of the Ct. of Appeal, inasmuch as the 
concluding words of rule 31 P make the 
provisions of rule 31 B apply to such a case. 
In the circumstances of the case leave to 
appeal as a poor person to the Ct. of Appeal 
was refused the certificate given to pltf, 
by the Poor Persons’ Committee admitting 
him to appeal to the Ct. of Appeal as a poor 
person . was discharged by the Ct. of Appeal 
of its own motion under rule 29 of R. S. C., 
Ord. XVI. Order for security of costs 
against the pltf. & his next friend as a con- 
dition of prosecuting the appeal. — Rodeiques 
V. Bakewell & Salmon, [1934] 1 K. B. 668 ; 
103 L. J. K. B. 522; 151 L. T. 81.; 78 
Sol. Jo. 317, C. A. 

1321a. Necessity for — Party who has 

not previously sued or defended as poor person.] 

— Rodriques t\ Bakewell & Salmon, 
No. 1314a, ante. 


Party Procedure. 

the collision was materially contributed tt) 
by the negligence of the husband, against 
whom the corpn. claimed a right of con- 
tribution, relief, or indemnity. There is a 
decision of the Second Division of the Cl>. of 
Session against the right of the wife to recov€)r 
from the husband in such a case the addi- 
tion. of the husband as third party would 
probably necessitate the case being taken to 
the House of Lords : — Held : this was not a 
case in which the discretion of the ct. should 
be exercised in favour of allowing a third 
party notice to be served. Leave to amend 
the pleadings was, therefore, refused & apx)lts.’ 
proposed counter-issue was disallowed. — 
GLAsaow Corpn. v. Robertson (or Camer- 
on). [1936] 2 All B. R. 173, H. L. 

1478. Add. Citations [1932] 2 Ch. 122 ; 101 
L. J. Ch. 321 ; 147 L, T. 186, C. A, ; affd., 49 
T. L. R. 94, H. L. 


Part XXIV. — Amendment. 

1549a. Erroneous award of interest.] — ^As it now acted under this Order [R. S. 0., Ord. 2^ 

stands, the motion raises the point whether r. 11] although I have preferred to deal with 

interest is payable or ought to be ordered the matter as a question of ]principle rawed 

to bo paid upon items of estimated repairs by special leave after the expiry of the time 

A; estimated demurrage, in circumstances allowed for objection to the registrar’s 

where ex concesais no expenditure of any kind (Langton, J.). — ^Thb Napier Stab, I 

has been incurred at the date of the P. 137, 142 ; 102 L. J. P. 67 ; 149 L. T. 

report 369 ; 49 T. L, R. 842 i 18 Asp. M. L. O. 

1 am inclined to think that I could have 400. 

12 
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Add, Annotation : — Cpnsd. Veotia, [1929 

P. 204. 

5878. Add, Annotation : — f|etd. McGowan v. Stott 
(1923), 99 L. J. K. B. 357, n. 

5S79a. Harwich Harbour.] — The M, was 

leaving &)! the P. was arriving at Harwich 
Harbour, both vessels being in charge of a 
pilot, when a collision occurred. It was 
necessary for the P. at the entrance to the 
harbour to round Beach End buoy : — Held: 
Harwich Harbour Conservancy Board (1929). 
Bye-laws No. 8 applied to the entrance to the 
hai'bour, & the E, which was navigating 
against t he tide, should have eased her speed 
& aUowed the P. to pass clear of her. — The 
Pbinses Juliana, Esbjerb Owners v, 
Pbinses Juliana Owners, [1930] P. 139 ; 
[1930] 1 All E. B.. 085 ; 105 L. J. P. 68 ; 
155 L. T. 2(51 ; 52 T. L. B. 209 ; 18 Asp. 
M. L. O. 014. 

5395. Add, Annotation : — Retd. The Minerva 
(1938), 49 T. L. R. 663. 

5400. Add, Annotation : — ^Folld* The Harkaway, 
[1928] P. 199. 

5400a. .] — Defts.’ sailing barge canie to 

anchor in a river. She was lying on the 
mud anchored with fifteen fathoms of chain 
leading from her bows on to the mud & 
thence to the anchor lying in the channel, 
which at low water was a mere gut-way thirty 
feet wide. Pltfs.’ motor boat, drawing 6 feet 
3 inches aft & with about one foot of water 
under her, coming up the river in the deepest 
water there was at the time, went over one 
of the flukes of the anchor projecting up out 
of the mud at the bottom of the river, k> was 
holed <Sr sank : — Held : having regard to the 
shallowness of the water the anchor ought 
to have been buoyed or some other warning 
given of its position, & defts. were liable to 
pltfs. for the damage sustained. — The 
Harkaway, [1928] P. 199 ; 97 L. J. P. 113 ; 
139 L. T. 015 44 T. L. R. 649 ; 17 Asp. 

M. L. O. 603. 

;~Refd, Burley C. v, Lloyd Edw. (1929), 45 

5401a. Portland Harbour — ^Vessel about to 

enter ’’ — Collision in one of the ** channels 
between the breakwaters.’’] — Rule 5 of a 
schedule to an Order in Council relating to 
the Port of Portlajid (1931, No. 176) provides 
that When any vessel or vessels s^e about 
to enter from seaward any of the channels 
between the breakwaters, no vessel pro- 
ceeding outward by the same channel snail 
enter tSiis said channel until the before men- 
tioned vessel, or vessels, shaD have passed i 
in.*' 

A collision between the P., an outward 
bound submarine in command of deft., & 
pltfs.’ vessel P. inward bound, took place 
in the North Ship Channel entrance to Port- 


land Harbour, slightly to the southward of 
midrohannel & about 20Q to 300 feet outside 
of a line drawn between the breakwaters. 
It was argued for deft, that r. 5 did not 
apply) inasmuch as a vessel '* about to enter 
from seaward ” one of the channels meant 
a vessel going to enter the water which might 
reasonably be takien to be included in the 
word channels ” ; that the P. was never 
in a position of being about to enter/’ 
which implied that she must so approach 
as to indicate clearly her intention to enter, 
whereas, instead of ** shaping up ” at a 
proper distance to enter ^e channel, she 
was cutting the corner then had to make 
a turn of flve or six points : — Held : (1 ) the 
collision took place in what might fairly be 
called one of “ the channels between the 
breakwaters ” ; taking r. 5 as a whole, its 
purport was not to Jay down how vessels 
should or should not approach the harbour, 
but to lay down in clear language that the 
outgoing vessel should be the give- way 
vessel ; & accordingly the E, was to blame ; 
(2) the vessel with the right of way was not 
in the position of a “ keep course & speed ” 
vessel under the crossing rule ; the P. having 
a bad look-out, considering the fine angle 
at which she was approaching the bre^- 
water, too high a rate of speed, was also to 
blame. Both vessels accordingly held to 
blame in the proportions of two-thirds to 
the E, & one-third to the P. — H.M. SUB- 
■MABiNE Rainbow. [1933] P. 68 ; 102 L, J. P. 
61 ; 149 L. T. 357 ; 18 Asp. M. L. 0. 368. 

5403, Add, Annotation : — Generally, Refd, Tlie 
Hockabill, (1937| P. 93. 

5439. Add. Annotation : — Consd. The Otranto, 
[1930] P. 110. 

5446. Add, AnnotcUion : — Refd. Eitano Moru S.S. 
V, Otranto, S.S., [1931] A. 0. 194. 

5488. Add. Annotation — As to (1) Refd. The 
KalirisUn, [1937] P. 63. 

Add, Annotation: — As to (1) Consd. The 
Champion, [1934] P. 1. 

' 5490a. .]— The Efpra (1936), 182 L. T. Jo. 

82. 

5505. Add, Annotation : — ^Refd. The Aeneas, [1035 1 
P. 128. 

5516. Add, Annotation : — ^Refd. The Champion, 
[1934] P, 1. 

5617a. .] — The Dagmab, No. 

5608a, post, 

5521. Add: Annotation : — Apld. The Palembang, 
[1929] P. 246. 

5628. Add, Annotation: — As to (1) Consd. The 
Palembang, [1929] P. 246. 

566a. Steering definite course to definite 

destination*] — A pilot vessel when not en- 
gaged on her station on pilotage duty but 


her negUgenpe : (2) the E, belns 

attached to her tug, which wae her 
servant, was not reauired by the rules 
of the road to ring her hell; dc the 
ringing of the bell by the tug was 
sufficient ooiupllance with the rules ; 
moreover, the fact that the lights on 
the B, were not placed in accordance 
with the rules, having had no bearing 
on the accident; the E, In no way 
contributed to the oolUsion.-^'^ 
Barge Line, Ltp. v , PopLARRAVt 
& POFLARRAT STBAMSUIR C0„ 1 
[1932] Ex. a E. 209.— CAN. 


PART XIL SECT. 2, SUB-SEQT. 16. 

— F. 

6408 iv. — ,1 — The descends 

Ing vessel coming with the current is 
enritled to consideration. & an up- 
coming vessel, in a narrow channel, 
where navigation is Intricate, seeing 
another vessel coming down stream, 
must stop, & if necessary come to a 

S osition or safety below the point of 
anger & there remain until the channel 
is dear. — Standard Oh Oo. of New 
Jl^BV V. S.3. “IKALA," iNDtrSTRy 
S.S. Oo., Ltd. v , S.S. Jambs McGbb, 
Ex. 0. R, 230.— DAN. 
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PART XII. SECT, 8, SUB-SECT. 8.— 
B, (b). 

5447 Iv, ,1— Held : when 

a danger of oolUelQn occurs, a 


is not instifled in arbitrarily $ obsti- 
nately insisting on her iflght of way 
conferred under rule 25. If in obsti- 
nately following out the letter of the 
roles regulating the course, a ooUlsion 


roles regulating the course, a collision 
thereby occurs, she becomes at fault 
under rule 87, — ** Elfbtone 

CHIOAOO TRIRUKB TRANSPOBTATfON 

op.. Ltd., Crbtb SHiPFiNa Ooif bp. e. 
“ OxncAao Tbirunb,*' [19311 Ex, C. E. 
132.— CAN. 
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steering a definite course to a dednite destina^ | 
tioUy for example, returning to port to land a 
pilot, must not exhibit the pilot boat lights | 
prescribed by Art. 8 of the Regulations for 
^eventing Collisions at Sea, 1910, but must 
exhibit the ordinary navigation lights for 
vessels of her tonnage prescribed by the 
regulations. — The Kingstown , (1929), 99 

L. J* P. 19. 

55t8. Add. Annoidiion : — Hefd. The Tovarisch, 
[1929] P. 293. ^ 

5576. Add. Annotation: — As to (2) Apld. Don- 
caster v. Sudlow (R.) & Sons (1929), 22 
B. W. C. 0. 604. Refd. Morgan v. Amal- 
gamated Anthracite Colliei'ies, Ltd., Hutch- 
ings V. Amalgamated Anthracite Collieries, 
Ltd. (No. 2) (1934), 27 B. W. O. C. 313. 

5692. Add. Annotation: — As to (1) Refd. The 
Tovarisch, [1929] P. 293. 

5608a. Other vessel moored.] — A dumb 

hopper made fast by forward moorings to 
a moored vessel, swinging with the tide, is 
herself a moored vessel, <te not a vessel under 
way within the Port of London River bye- 
laws. The 4/., a dumb hopper loaded with 
spoil, had been moored alongside a dredger 
in Black wall Reach, River Thames. . Her 
after moorings were cast ofX, & she com- 
menced to swing with the tide, being still 
made fast forward by her forward moori^s. 
She was exhibiting one white riding light 
forward & one white riding light aft. In 
these circumstances the l)., a steamsMp 
bound up-river, came into collision with the 

M. : — Held: (1) the M. was not a vessel 
under way ; (2) in any case the M. veas 
probably a “ lighter ” witiiin the meaning 
of the Port of London River bye-laws 1914- 
26, was not required to carry side lights 
when under way, ^ no lights were laid down 
by the bye-laws for her to carry ; (3) the 4/*, 
being moored to the dredger, which was 
moored to buoys, was hor'self moored & 
bound to exhibit two white riding lights in 
accordance with bye-law 14 ; (4) the D. was 
alone to blame for the collision. — The 
Dagmati (1929), 141 L. T. 271 ; 45 T. L. R. 
303 ; 18 Asp. M. L. C. 41. 

5608b. Dumb barge.]-*-Pltfs.’ steamship S. 

was lying moored at a tier on the south side 
of the River Thames. Defts.' dumb barge P. 

. was lying inside of the S. & attached to her 
by ropes fore & aft. When the work of 
receiving cargo from the S. ceased for the 
day the P. was left alongside the S. unlighted 
4c unattended. The S. was exhibiting the 
usual anchor light. During the night some 
unknown craft came into collision with the 
P. & she filled & sank, &, as the tide ebbed, 
the S. rested on the submerged hull of the P. 
& both vessels were damaged. Under bye- 
law 14 of the Port of London River Bye-laws, 
a vessel under 150 feet in length ** when at 
anchor or moored ” by night must exhibit 
a riding light ; but by proviso (a) to the bye- 
law : “ Where masted vessels are lying made 
fast at the moorings in the tiers, only the 
outermost off shore of such vessels in each 
tier shall be required to exhibit the riding 


light & by proviso (c), “ . . . Lighters 
made fast at wharves, piers or jetties or 
alongside vessels thereat, ^all not be required 
to exhibit the riding light : — Meld : (1) it 
was not negligent to leave the P, unattended ; 
but (2) not being a masted vessel nor made 
fast to a vessel at a wharf, pier or jetty, the 
P. could not bring herself within either 
proviso (a) or (c) ; accordingly there was 
nothing to take her out of the obligation 
imposed upon her under the main part of 
the bye-law to exhibit a riding light ; (3) as 
defts. could not prove that the absence of 
the light was not a cause of the collision with 
the unknown craft, they failed to discharge 
the onufi upon them, & there must be judg- 
ment for pltfs. — T he Pxiincbss, [1929] P. 
287 ; 98 L. J. P. 158; 142 L. T. 94; 45 
T. L. R. 627 ; 18 Asp. M. L. 0. 56. 

Annotation : — As to (3) Refd. Tho MnlbRra, 11937] P. 82. 

5617. Add. Annotation : — Consd. The Palernbang, 
[1929] P. 246. 

5630a. Coloured flare.] — A large four-masted 
barque, after seeing both lights of an 
approaching steamship about one & a half 
to two points on the starboard bow, saw only 
the green light at an estimated distance of 
about half a mile. Thereupon a green 
pyrotechnic flare was exhibited on the^ star- 
board side of the barque. Immediately 
afterwards the steamship ported her helm, 
&, in attempting to cross tho bt)ws of the 
barque, was struck on the port side by the 
bowsprit &> stem of the barque & sank with 
all hands except one : — Held : the exhibition 
of the green flare by the barque was not a 
breach of Article 12 ; the green flare w^ 
intended simply to attract attention, & did 
not call upon the steamship io do anything 
except that which it was her duty to do 
when she saw a sailing vessel approacliing 
with lights green to green ; & the steamship, 
by improperly porting, was alone to blame 
for the collision. — A lcantara, S.S. Owners 
V. Tovarisch, S.S. Owner*'*, fl931] A. C. 
121 ; sub nom. The Tovarisch, Alcantara 
S..S. Owners v. TovARrscH S.S. Owners, 
iOO L. J. P. 46 ; 144 L. T. 230 ; 47 T. L. R. 
89 5 18 Asp. M. L. 0. 182, H. L. 

Annotation: — Cousd. Leopold L. I). S.S. v, llooholaga S.S. 
^.!Laaii? Dreyfus & Co. v. Hochelaga S.S.. Horlielaga 
S.S. V. Louie Dresrfua & Co., Hocholaga S.S. Co. v. Leopold 
L. D. S.S. (1931), 101 L. J. P. C. 05. 

5648a. Vessel under way— Meaning of ‘‘under 

way.^^l — Under bye-law 28 (e) of the Port of 
London River B> e-laws, 1914-1926, in fog, 
“ a steam vessel under way about to turn 
& whilst turning round shall sound at intervals 
of not more than two minutes four short 
blasts in rapid succession, followed, if f'Urn- 
ing with her head to . . . port, by two short 
blasts.” Bye-law 5 provides that in these 
bve-laws . . . unless there be something in 
tfie subject or context repugnant to such 
construction . . . the expression under 
way * when used in relation to a vessel means 
when she is not at anchor ... & includes a 
vessel dropping up or down the river with 
her anchor on the ground.” In order to come 
to anchor on account of fog pltfs. vessel 
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Pakehuy bound up-river on the flood tide, 
sounded the appropriate signal under bye- 
law 28 (e), hard-a-starboarded her helm, 
put her engines full speed astern. When she 
had swung two or three points the anchor 
was let go with thirty fathoms of ohain & 
'was reported to be holding. Her navigation 
lights were then switched off, the anchor 
lights switched on So the beU commenced to be 
rung for fog. The engines had then to be 
worked half ahead So full speed ahead for 
about a minute So a half to avoid a small 
vessel at anchor, So were then put full speed 
astern for about a minute So then stopped. 
About ten minutes after the anchor had been 
let go, So when the Pakeha had nearly swung 
head to tide, she was run into by defts.’ 
steamship. Defts. alleged (inter alia) that 
the Pakeha was a vessel imder way So turning 
in the river. So required, therefore, to continue 
sounding the signal of four short blasts 
followed by two : — Held : following the 
criterion laid down in The Esky The Gitanay 
No. 5521, as the Pakeha was holden by So 
under the control *’ of her anchor during all 
the time in question, she was not “ under 
way,** So was right in ringing her bell, the 
appropriate signal for a vessel at anchor in 
a fog. — The Palembano, [1929] P. 246 ; 98 
L. J. P. 129 ; 141 L. T. 399 ; 45 T. L. R. 
496; 18 Asp. M. L. 0. 46, 

6667. Add. Annotation : — Distd. The Palembang, 
[1929] P. 246. 

6669. Add. Annotaiion : — Aa to (1) Refd. The 
Bremen (1931), 47 T. L. R. 606. 

6660. Add. Annotation : — Generally y Refd. Canton 
Owners v. Rhesus Owners, [1928] W. N. 214. 

6666a. Duty of ship hearing signals — Whether 
alteration of course Justifiable.] — Two steam 
vessels, the H. So the G., came into collision 
in a fog. Both had headway at the time 
of the collision So were to blame for excessive 
speed in fog So for not stopping when they 
flrst heard the fog signals of the other vessel 
forward of their beam. The G. had been 
soimding a succession of two prolonged blasts 
(the signal prescribed by Art. 16 (6) of the 
Reflations for Preventing Collisions at Sea 
to indicate that she was stopped in the 
water), when in fact she had substantial 
headway, So the case for the iT., which had 
meanwhile stopped her engines, was that this 
signal justified her in altering course &, 
although she still had headway, in putting 
her engines slow ahead again : — H eld : before 
altering course in fog eve^ precaution ought 
to be taken to ascertain that the vessel 
blowing the two blast signal, a signal which is 
frequently unreliable, is really stopped So not 
alt^ing the bearing or getting nearer ; from 
the sound bf the blasts blown by the Q. it 
should have been apparent that she was 
getting nearer So not really stopped ; accord- 
ingly the JET. was to blame for going on again 
So altering her course ; So both vessels were 
to blame in equal degrees. — T he Gastelu, 
[1934] P. 86 ; 103 L, J. P. 97 ; 161 L. T. 260 ; 
18 Asp. M, L. C. 480. 

6681. Add, Annotation: — Generally, Refd, The 
Kafiristan, [1937] P. 63. 


6686a. Meaning of existing eireumstances So 

ecmdltlons — ^Aircraft carrier with aircraft 
In the air.] — ^The words in Art. 16 of the 
Collision Regulations, ** existing circumstances 
So conditions ** & ** circumstances of the case,” 
refer to circumstances affecting the naviga- 
tion of the ship So not to outside influences 
on the. minds of persons on board the ship. 
The fact of the aircraft being in the air with 
only a lixnited supply of petrol was not a 
circimistance which justifled the aircraft 
carrier for failure to comply with the regula- 
tions. — H.M.S. Glokious,** [1932] W. N. 
213 ; 74 L. Jo. 109 ; affd^, [1938] W. N. 10 ; 
76 L. Jo. 9, C. A. 

6720. Add. Annotation: — Aa to (1) Refd. The 
Bremen, [1931] P. 166. 

6732. Add. Annotation: — As to (1) Refd. The 
Bremen, [1931] P. 166. 

6748a. Meaning of ascertained.”] — 

In order that the position of a vessel whose 
fog-signal is heard by another vessel may be 
“ ascertained ** within Art. 16 of the Regula- 
tions for the Prevention of Collisions at Sea, 
the vessel must bo known by the other vessel 
to be in such a position that both vessels can 
safely proceed without risk of collision. An 
• inference as to the vessers position, based 
upon the direction from which the fog-signal 
was heard, the probable course which she is 
taking, So the improbability of her crossing 
the fairway in a fog, is not an ascertainment 
justifying a disregard of the precautions en- 
joined by the above article. Implicit 
obedience to the Regulations, upon which 
navigators are entitled to rely, is of great 
importance. — Nipi»on Yusen Kaisha v. 
China Navigation Co,, Ltd., [1935] A. C. 
177 ; 104 L. J. P. C. 84 ; 152 L. T. 313 ; 61 
T. L. R. 203; 78 Sol. Jo. 897; 18 Asp. 
M. L. C. 533, P. C, 

6748b. .] — Held : to comply with the direction 

to “ stop ** So then “ navigate with caution *’ 
a vessel should run her way off So bring 
heraelf as nearly as possible to a standstill ; 
So a vessel which alleged that, on hearing the 
fog whistle of the other vessel, she went dead 
slow by stopping her engines So then putting 
them slow ^ead. So so continued 
alternately stopping So going slow ahead, 
was not complying with art. 16 . — ^Thb 
Union, [1928] P. 176 ; 97 L. J. P. 126 ; 139 
h. T. 448 ; 17 Asp. M. L. C. 483. 

6748c. Unless clear that safe to continue 

course.]-— Under Article 16, a steam vessel 
hearing the fog signals of a vessel, apparently 
forward of the beam, is required to stop her 
engines So then nav^te with caution. 

The B.y a large liner going down Channel 
in a dense fog at a speed of about 4 knots, 
heard, on the starboard side about abeam 
or a little abaft it, the fog whistle of the 
steamship B. G. After the whistle had been 
heard four or five times more, getting louder 
So nearer So apparentlv still on the same 
bearing, the master of the B. decided that he 
must act. He accordingly starboarded So 
increased his engine power to assist the helm. 
The B. O. then came into sight 100 to 150 
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away on the starboard side, <»osBine 
the bows of the J5. from starboard to port, & 
the two veiptels came into collision i-^JSeld * 
(1) the main cause of the collision was the 
bad navigation of the B, G, (inter alia) in 
altering ner course in fog, proceeding at 
excessive speed, & failing to sfop on he^ng 
the whistle of the B» forward of her beam. 

The conclusion on the authorities is that in 
fog, unless the vessel hearing a whistle is 
qmte cle^ that to continue course &, speed 
will not involve risk of collision, she should 
always stop her engines (per OuB.). 

(2) The B, was also partly to blame, 
inasmuch as the fact that the fog signals of 
the B* G, were getting louder & nearer on the 
same bearing was a clear indication of 
danger, & that accordingly good seamanship 
required the B, to stop alter hearing the 
second or third blast, when those on board 
would know for certain that the other ship 
was approaching & causing risk of collision. 
Both vessels accordingly held to blame, the 
B. (?. to the extent of 80 per cent. & the B. 
20 per cent. — The Bremen, [1031] P, 166 ; 
100 L. J. P. 122 ; 146 L. T. 665 ; 47 T. L. R. 
505 ; 18 Asp. M. L. C. 252, O. A.* 

5748d. So far as the circumstances of the 

case admit ’’ — ^Alrcraft carrier with aircraft In 
the air.] — H.M.S. Glorious, No. 5686a, ante. 

5754. Add, Annotation : — Consd. The Bremen, 
[1931] P. 166. 

5757. Add, Annotations: — As to (1) Refd. The 
Bremen, [1931] P. 166. Generally f.'Retd, The 
Young Sid, [1929] P. 190. 

5775. Add, Annotations : — ^Refd. The Bremen 
(1931), 47 T. L. R. 505; Nippon Yusen 
Kaisha v. China Navigation Co., [1935] A. C. 
177. 

5779a. .] — The battleship M, came into 

collision with the steamship K, in foggy 
weather. The whistle of the K* was heard 
by those on the M, & was judged to be 10 deg. 
to 16 deg. on the port bow &; a long way oft. 
The engines of the M. were stopped for 
about four minutes, during which time two 
or three more fog signals were heard. The 
ship’s head fell off to starboard & the engines 
were tlien put ahead again. A few minutes 
later, the whistle having been heard several 
times on an estimated bearing of 15 deg. to 
20 deg. or possibly 25 deg., the captain of 
the M,, having come to the conclusion that 
the K, was on an opposite course & would 
pass port to port, made further substantial 
alterations to starboard, os the sound of th*^ 
K,*s whistle was getting rather close & he 
wanted to give her more room. In fact, 
however, the K. was on tlie starboard bow of 


the M,, & the starboard wheel action on the 
M,, instead of terminating the risk of col- 
lision, brought it about. When the vessels 
came in sight of each other at a distance of 
about 500 yards the M, was on the starboard 
bow of the K, &; the K. was on the port 
bow of the M, At that time the K,, which 
had not heard the AT.’s fog syren until just 
as the M, came into view, was proceeding at 
about 11 knots & the JIf. at about 7 to 8 
knots: — Held: (1) the look-out on the K, 
was inelhcient, since the marked deteriora- 
tion in visibility siiortly before the collision 
was not noticed, & both vessels were to blame 
in respect of their speeds ; (2) the M, was 
also to blame for altering course, because, 
although there is no rule that when two 
vessels are approaching one another in fog 
the course should not he altered, a vessel is not 
justified in altering without reasonable 
grounds for concluding that the position of 
the otlier vessel is ascertained ; tliat the only 
data known to those on the M. were that the 
bearing of the whistle signals of the K, 
appeared to be one or two points on the port 
bow broadening slightly, but that it was 
only a ^less as to tlie direction of approach- 
ing whistle signals two to four miles away 
with a strong head wind blowing, &; the guess 
was in fact erroneous. — Malaya, 

11937] P. 179 ; 106 L. J. P. 115 ; 53 T. L. R. 
911. 

5891a. .] — Two steam vessels, the 8 , & the 

JST., while on courses crossing one another at 
the fine angle of 8 degrees, sighted each 
other’s lights at a distance of several miles. 
The 8, first sighted the masthead light of 
the K, fine on the staiboard bow, & after- 
wards, as the K, was yawing considerably, 
saw both her sidelights. The K. had the 
masthead & green lights of the ^8. open to 
her a little on the port bow, & the Elder 
Brethren were of opinion that there must 
have been times also when, although those 
on board the K, denied seeing it, the red 
light of the 8, must also have been open. 
The 8. crossed on to the starboard bow of 
the K., & having got into a position of green 
light to green light altered her course to 
starboard, rendering a collision imminent. 
The K,, which up to that time had kept her 
course & speed, then went full speed astern 
& hard-a-ported her helm (old command). 
Langton, j., held that art. 18 applied, & 
that while the 8. was to blame for porting 
&; hard-a-porting \/hen the vessels were peen 
to green & for not sounding any wlustle 
signals, the K, was also to blame for not at 
an earlier stage altering her course to star- 
board so as to pass port to port, & he accord- 


PART XIL SECT. 3, SUB-SECT. 6.— 
— C. (h). 

6767 I. When duty 
appromMnoA — ^Tho queBtlon wnetner 
veos^ approaching one another In a 
fog should not merely stop their engin^ 
but also their way, or revere tl^ir 
ensues, must be decided imdOT the 
olrouxnstanoes of case. In the 

present case It was held that the 
which did not reverse her engines 
immediately after ^^££252 

whistle of the A., did not navigate 
with caution/* 
art. 16 of tke CJoUlsion 
after, at least, she h^d 
& thereupon should have realised that 


as It showed no indication of broaden- 
ing the danger was imminently in- 
creasing. — OiSBN Sc Co. (Owners of 
THE ** Hampholm *’) V, ** Princess 
Apelaide/* Canadian PAcmo Ry. 
CJo. (Owners of ** Princess Adb- 

tAIDB *•) V, *‘ HAHPHOLM ** (B. O. 

Adm.), 119291 8 D. L. R. 383 Mx.O. R. 
199 ; 2 W. W. R. 629 ; varied, [1930] 
3 D. L. R. 428 ; affd„ [1930] 4 D. L. R. 
778 : Ex. 0. R. 10 


PART XIL SECT. 8, SUB-SECT. 6.— 

0 . (!). 

■b. Whai amownis io .\ — A vessel in 
fog should run at such a speed that 
upon sighting an approaching vessel, 
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she can pull up in the distance she can 
see. Art. 16 does not require a vessel 
running in fog to reverse her engine 
upon hearing of a fog signal apparently 
forward of her beam, but only to stop 
her <%DgiQeB Sc then navigate with 
caution. Sc as the H, could come to a 
stop in thirty feet & oould see a vessel 
at three hundred feet, she was navi- 
gating with caution within Art. 16, 
k was not called upon to reverse 
before she did. — OmBN Sc Co. v, S.S. 
Princess Adelaide & S.S. Hamfbolm 

V, Canadian Pacific Rt. CJo., [1930] 
Ex. C. R. 10 ; 4 D. L. R. 778 ; 

[1930] 3 D. t. R. 423 ; eurg., [1929] 
3 D. L. R. 383 ; Ex. 0. R. 199 ; 2 

W. W. R, 629 ; 41 B. C. R. 274.-~CAN. 
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ingly held the 8. three-fourths to blame Sd 
the K. one-fourth. Both parties appealed. 
On appeal the assessors advised the ct. that 
while, owing to the yawing of the K,^ the 
8. would “ constantly see both sidelights 
of the K,, the AT., although she mi^ht possibly 
(but not necessarily) see both sidelights of 
the 8. “ occasionally,'’ would generally be 
seeing the green light only : — Held : as the 
substantially prevailing position was not that 
each vessel was generally seeing both side- 
lights of the other, the requirement of 
art. 18 wore not complied with ; accordingly 
the vessels came under art. 19, & the 8. was 
alone to blame. — The Kaituna.. [1033J P. 
234; 103 L. »T. P. 1; 150 L. T. 112; 18 
Asp. M. L. C. 429, C. A. 

5925- Add. Annotatima : — ^Refd- The Tovarisch, 
[1930] P. 1 ; Kitano Maru S.S. v. Otranto 
S.S., [1931] A. C. 194 ; The Kaituna, [1933] 
P. 234. 

5925a, Each vessel must see both sidelights of 
other.]-^THE Kaituna, No. 6891a, ante, 

593S. Addf Annotation : — As to (1) Consd. The 
Otranto, [1930] P, 110. 

5934, A dd. Annotations : — ^Apld. The Treherbert, 
[1034] P. 31. Refd. The Otranto, [1930] P. 
110 ; The Aeneas, [1036] P. 128. 

5985. Add. Annotations : — Consd. The Treherbert, 
[1934] P. 31. As to (1) Refd. Kitano Maru 
S.S. V. Otranto S.S., [1931] A. 0. 194. 

5935a. .] — The first duty of a vessel 

keeping her course & speed under Art. 21 
of the Sea Regulations, 1897, is to keep her 
course speed as long as that will enable 
the other vessel to keep out of the way ; 
after that point, her second duty is to take 
such action as will best aid to avert collision, 
but this second duty is not to be very 
severely pressed, & if the master of the 
vessel is f<.)und to have been watching the 
other vessel & doing his best to make up his 
mind when to act, he ought not to be held to 
blame for waiting a moment too long before 
acting. — The Ranza (1898), 79 L. J. P. 21, n. 

Annotations : — Apprvd. The Omen (1900), 79 L. J. P. 23. 

Ccmsd. The Otranto, 11930], P. 110 ; The Lady Belle 
40 T. L. R. 596. Refd. The Gulf of Suez, [19211 

P. 818. 

5985b, .] — Two steamships were meet- 

ing almost end on, showing red light to red 
li^t, &; defts.’ vessel ported slightly. When 
still a long way off pltfs.* vessel wrongly 
starboarded dc showed her green. Defts.’ 
vessel then kept her course & speed, ^ the 
vessels approached close together, grpen to red. 
Not more than one minute before the collision, 
defts.’ vessel sounded a short blast & hard 
a-ported, dt afterwards before the collision 
stopped & reversed ; pltfs.’ vessel blew a 
short blast in reply, but by some mistake 
starboarded instead of porting, though, if 
she had ported, there would have been no 
collision : — Held : defts.’ vessel was bound 


under Art. 21 of the Sea RegulaMons, 1897, 
to keep her course & speed until the other 
vessel could not by her own action alone 
avoid the collision. — The Ornbn (1900), 79 
U J. P. 23, n. ; 16 T. L. R. 149 ? 44 Sol. Jo. 
196, C. A. ; revsd. on other grounds (1901), 
17 T. L. R. 369, H. L. 

5985c. .] — Two steam vessels, the 

K. M. & the O., were approaching each other 
on crossing courses of nearly a right angle at 
a joint speed of nearly 30 knots. The O., 
the stand'-on vessel, had the K. M. broad on 
the port bow at a distance of several miles. 
As the bearing of the K. M. did not alter, 
the O., when the vessels were under three- 
quarters of a mile apart, hard-a-starboarded 
to pass under the stern of the K. M. & 
sounded two short blasts. Twenty or thirty 
seconds afterwards the K. M. hard-a-ported 
&; sounded one short blast, & the two vessels 
came into collision less than three minutes 
after the alteration of course by the O. It 
being admitted that the K. M. was partly 
to blame for the collision, the question was 
whether the 0. was also to blame ; — Held : 
the master of the O. was justihed in acting 
when he did, but not in starboarding Sc main- 
taining his speed. He ought, first of all, to 
have stopped & reversed his engines A;, in 
addition, whatever action he took should 
have been under a port helm i — Held : both 
vessels were to blame. — Kitano Mabu S.S. 
Owners v. Otranto S.S. Owners, The 
Otranto, [1931] A. 0. 194 ; 100 L. J. P. 
11 ; 144 L. T. 251 ; 47 T. L. R. 163 ; 18 
Asp. M. L. 0. 193, H. L. 

Annotation : — The Bremen (1931). 47 T. L. R. 505. 

5988. Add, Annotation: — As to (8) Consd- The 
Otranto, [1930] P. 110. 

5946a. Duty to avoid collision.] — The Trehbb- 
BERT, No. 6958a, post, 

5946h. .] — ^Under the note to art. 21 of 

Regulations lor Preventing Collisions at Sea, 
1910. when collision cannot be avoided by 
the action of the giving-way vessel alone, 
the vessel which has to keep her course dc 
speed under the rules shall take such action 
as will best aid to avert collision.” 

Two small steam vessels, the M, ife the 

L. B,y on courses crossing so as to involve 
risk of collision, took no measures at all to 
ke^p clear of each other A: came into collision. 
The which had the f,. B. on her own 
starboard side As consequently under art. 19 
had to keep out of the way- admitted that 
she was partly to blame, but contended that 
the Jj, B.f on her own pleadings, was also to 
blame, as it was admitted that she merely 
kept her course & speed from first to last. 
The L, B. attempt^ to justify taking no 
measures under the note to art. 21 on the 
ground that up to the last moment the M, 
could have avoided the collision, Sc that in 
keeping her course Sc speed the L, B, was in 


PART XIl, SEOT. 3, 8UB-SE0T. 5. — pmlog the buoy, altered oourae without Bicrualllng the C. her intentioh 

D. (e) ui. suddemy. showi^ her green light oh to do so, & in attempting to cross the 

5938 1. Duty to aipe qppropriaU l^he port how of the 0. which would how, thus ereatiug a danger of 

The oolUslon herein ooonrred te three-aua.rters of a mile collision, violated Arts. 19. 22, 28, S7 

in Halifax harbour, the how of the C. B.S.E. of the buoy, & in attempting & 29 of the International Rules bf the 

ptriking the K, on her starboard to cross the bow of the C. was struck Road, & was guilty of mismanagement 

quarter. The O. was heading for the ag The R:. gave no signal & had seamahsMp, & was sm^y to 

inner Automatic Buoy. & the K, was o* her mtentipn to change her course : blame for the ooulmon which ooourred. 

northward & westward of the buoy, .•a® the vessels wone — 7!h» Oavrubb v . hiVBRpQOt 

each ^ow^ hey red ll^t to the other, rt.4.^ the K. by altering course Oo.| [19811 Ex, C. 205, — 

until the alinost immediataly after without justification, &T especially CAN, 
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fact taking the action which would best aid 
to avert collision : although the 

exact moment when the stand -on vessel m\ist 
act under the note must not be unduly 
pressed against her, it would render the note 
nugatory to say that she can be excused 
from taking any action at all 5 that at a 
very late stage the action of taking the way 
off the L* B, would have averted the collision, 
& that she also was to blame in the proportion 
of three-fourths to the M. & one-fourth to 
the L* B. 

While it may be desirable in particular 
cases to sound a warning blast or blasts to 
attract the attention of a vessel which 
apparently is taking no steps to keep out 
of the way (& it would have been a wise 
precaution if the L. B, had done so), it is 
not the ordinary practice of seamen to sound 
wliistle signals for which no provision is laid 
down in the Regns., & accordingly it is not 
negligent to omit to sound the whistle in 
such circumstances. — The Lady Belle, 
[1933] P. 275 ; 102 L. J, P. 134 ; 160 L. T. 
117 ; 4.9 T. L. 11. 696 ; 18 Asp. M. L. C. 451. 

5958a» Channel between line of buoys Si open 

sea.] — ^By the practice of pilots navigating in 
Sc out of the Thames estuary, steam vessels 
rounding the N.B. Spit buoy from the south- 
ward to proceed up river pass outside the 
buoy at a suillcient distance to the north- 
ward to enable an outward bound vessel 
to pass between them & the buoy port to 
port. Two steam vessels, the A,, inward 
bound, & the T,, outward bound, got into 
collision about 400 yards to the northward 
of the buoy. The T., which had the A, 
on her own starboard side, &, therefore, 
under the ci'ossing rule (Art. 19) had 
the duty to keep out of the way, alleged 
that the narrow channel rule (Art. 25) Sc 
not Art. 19 applied, Sc that the A, was to 
blame for being too close to the buoy Sc for not 
keeping to her own starboard side of the 
channel, the southern limit of which was the 
buoy. Langton, J., held that it was im- 
possible to apply Ai4». 25 to waters which 
were deiined only by one or more buoys Sc 
which had on the other side the whole of the 
North Sea ; Art. 19 applied, Sc the T. was 
to blame for not keeping out of the way. 
He found, however, the A. also to blame, not 
for having been set down by wind Sc tide 
closer to the buoy than she had intended, 
but under the Notf* to Art. 21, which provides 
that when the vessel which has the duty of 
keeping course Sc speed under the crossing mles 
“ finds herself so close that collision cannot 
be avoided by the action of the giving-way 
vessel alone, she also shall take such action as 
will best aid to avert collision ” ; & in the 
result the T. was held three-fourths to blame 
Sc the A . one-fourth. On app€»al ; — Held : 


(1 ) the crossing rule Sc not the narrow channel 
rule applied ; (2) the practice did not exclude 
the crossing rule, but was in fact the direct 
consequence of the group of rules of which 
Art. 19 was one ; for, by Art. 22 the vessel 
which is to keep out of the way “ shall . . . 
avoid crossing ahead of the other, Sc, if she 
does not cross ahead, she will ultimately pass 
port to port ; (3) on the facts it appeared that 
with close navigation there was room for the 
T. to pass between the A. Sc the buoy, but 
(4) if there was not room, although a vessel 
ought not as a general rule to pass inside a 
channel buoy, the T., whose draught enabled 
her to do so, should, to avoid immediate 
danger, have gone inside the buoy ; (6) up 
to the time the A. acted the T. could easUy 
have avoided the collision by her own un- 
aided action, Sc the T. was alone to blame. — 
The Treherbert, [1934] P. 31 ; 103 L. J. P. 
65 ; 151 L. T. 00 ; .50 T. L. R. 120 ; 18 Asp. 
M. L. C. 458, C. A. 

5960. Add, Annotation : — Refd. Kitano Maru S.S. 
V. Otranto S.S., [1931] A. C. 194. 

5962, Add. Annotalion : —Refd. The Rockabill, 
[1937] P. 93. 

5964. Add. AnyioUdion : The Rockabill, 
[1937] 1\ 93. 

5965. Add, Annotation : — Refd. The Otranto, 
[1930] P. 110. 

5967. Add, Annotation : — Consd. The Bremen, 
[1931] P. 106. 

5977, Add, Annotation : — Refd. The Vectis, [1929] 
P. 204. 

6038. Add, Annotation: — Refd. The Otranto, 
[1930] P, 110. 

6039. Add. Annotation: — Consd. The Otranto, 
[1930] P. 110. 

6050a. Navigable channel divided into two fair- 
ways.] — The Zillah, No. 6064a, post, 

6063. Add, Annotation : — Consd. The Treherbert 
(1934), 151 L. T. 69. 

6064a, .] — A collision occurred between pltfs.* 

Sc defts,* steamships in a part of Queenstown 
Harbour known as the inner man-of-war 
anchorage, where the navigable fairway is 
bisected by a line of Admiralty battleships’ 
mooring buoys, thus forming a northern Sc 
a southern channel. The two vessels were 
navigating^ pltfs.* steamship up Sc defts.’ 
steamship down, the northern channel, Sc 
the collision was found by the ct, to have 
taken place on the south side of the said 
channel. By virtue of theii* powers under 
Dockyard Ports Regulation Act, 1866 (c. 126), 
the Lords Comrs. of the Admiralty exercise 
authority over Queenstown Harbour as a 
dockyard port, but by Order in Council of 
Aug. 10, 1903, it was provided that a fair- 
way would be kept through the inner man-of- 


PART XII, SECT, 8. SUB-SECT. 6.— 

D. (6) V, 

5961 I. Vessel entering or leaving 
doeft. l — RiNVEBT V, Canadian S.B, 
Lines, Ltd., [1928) Exch. C. H. 165.— 

CAN, 

5961 II. .)— Although a vessel 

from a dock must be navi- 
gated ^th utmost care, yet other 
VMMhi rtioxdd be 
BnnaMnnatton tO the CUffloultiW of 

vessel thM is emeegtog* The 
manoeuvres & caution to be xalfen in 


such cases all depend on the distance 
at which the ships sight each other. — 
OoBANXo Steamship jNavioation Co., 
Ltd. V, S.S. ** Linoan,** Lxnoan 8.S. 
Co.. Ltd, v. S.S. ” Dome *’ (Que. Adm.)» 
[1929] Ex. O. R, n.— CAN. 


PART XII. SECT. 8, SUB-SECT. 5.^ 
E, (a). 

ej. NegHigeia tuMgaiien — WhtU 
amounts to .] — ** Wenohita v, Bekoh- 
fiAY,” Bbeohuat 8.B. Oo. v. •* wen- 
ohita,” 11928) Exch. O. R. 178.— CAN. 
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sk. Duties of masters .] — Held .* when 
two vessels are meeting in a narrow 
channel, careful watch must be kept 
by the masters of each vessel over the 
movement of the other vessel, & they 
must be prompt to signal in case of 
emergency resulting from tholr 
manoeuvres. Carelessness or neglect 
to BO act, if damage results thorofmm. 
is negligence for which each vessel 
Offending Is liable. — E astern Steam- 
ship OO. v, " AxicB,'* J. P, Porter ft 
Sons, Ltd, v, ” Warren,” [1927) 
Exch. O. R. 828.— €AN. 
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war anchorage. Sc in 1909 the Cork Harbour 
Oomrs., “in pursuance of the powers vested 
in them by the Cork Harbour Acts, 1820- 
1903/* issued with the approval of the Board 
of T^ade Sc the consent of the Admiralty, 
required by sect. 60 of the Cork HArbour Act, 
1903, bye-laws for the regulation of navigation 
in Queenstown Harbour. By bye-law 41 : 

“ Any regulatioxis for preventing collisions 
at sea for the time being in force, under the 
provisions of the Merchant Shipping Acts, 
shall be deemed to apply to the port, Sc shall 
be construed as if the following bye-laws, 
Nos. 42 to 62 (inclusive), were added thereto, 
Sc the entire fairway shall be deemed to be 
a narrow channel.** By bye-law 63 : “ The 
foregoing bye-laws, where they refer to any 
part of the man-of-war anchorages or any 
other part of the dockyard port, shall apply 
to any merchant i^ps that may be 
temporarily using such parts of the port.*’ 
The interpretation clause prefixed to the said 
bye-laws defined ** fairway ** as “ the space 
within the port for the time being reserved 
as a highway for vessels in motion.” In 
1916 the Harbour Comrs. issued a ” Descrip- 
tion of Fairway,” para. 6 of which was as 
follows : “ From the eastern limit of the 

inner man-of-war anchorage to the White 
Point Buoy there are two fairways — the 
northern fairway Sc the southern fairway. 
The northern fairway is bounded on the 
north by an imaginary line from 20 fathoms 
south of Copper Point Buoy to the western 
end of Queenstown Deep-water Quay, Sc 
thence towards White Point House until 
Bushbrooke Church bears N,W. by W.JW., • 
Sc thence to White Point Buoy showing a 
fixed white light, Sc on the south by the line 
of Admlty. battleships* mooring buoys. 
The southern fairway is bounded on the 
north by the line of Admlty. battleships* 
mooring buovs. Sc on the south by the line 
of Admlty. torpedo-boat Sc other mooring 
buoys along the north of Spit Bank Sc Haul- 
bowline ** ; — Held : subject to the general 
overriding jurisdiction of the Lords Comrs. 
of the Admiralty, the Harbour Comrs. have 
power to reserve space within the port as a 
idghway for vessels in motion. Sc that the 
effect of the bye-laws, as explained by the 
reservation contained in the ” Description 
of Fairway,** was to constitute in the inner 
man-of-war anchorage two separate fairways, 
divided by the line of mooring buoys, in either 
of which vessels, whether proceeding up or 
down the harbour, were entitled to navigate, 
Sc pltfs.* vessel was alone in fault for the col- 
lision for failing to keep on her own starboard 
side of the northern fairway, in coiwliance 
with art. 26 . — The Zuxah, [1929] P. 266 ; 


98 L. J. P. 124 ; 141 L. T, 174 ; 46 T, L. B. 
440 ; 17 Asp, M, L. 0. 604. 

6066. Add. Annoiationa H.M. Submarine 

Bainbow, [1933] P. 68. ReM. The Treher- 
bert, [1934] P. 31. 

6069s, River Plate,] — ^Thbj Buccari (1929), 86 
Ll« L, Bep, 26, 

Annotation : — Comd, Leopold L. D. S.S. e. Hoohelaga 8.S. 
Co.. Louis Dreyfus Sc Co. v. Hoohelaga S.S. Hoohelaga 
S.S. V. Louis Dreyfus Sc Co., Hoohelaga S.S. Co. u* Leopold 
L.D. S.S. (1931), 101 L. J. P. 0. «5. 

6070a. .] — ^The X. was going down the river 

St. Lawrenoe outward bound, stemming the 
tide, following a course in mid-channel, a 
narrow channel within the meaning of 
Art. 26, Sc when about two miles apart sighted 
the H., which was well over the southern 
side of the channel, her port side. The avail- 
able fairway, which was limited by shoals 
on each side, was well lighted Sc about twelve 
hundred feet wide. The H. blew two port 
helm signals which were not heard, but when 
within 1,500 feet blew one short blast, put 
her helm hard-a-port Sc kept it there until 
collision. The X. only heard the last short 
blast. The Begulations of 1910 provided 
for no signal to warn an oncoming ship of 
an intended breach of rule by the approaching 
vessel : — Held : the two ships were jointly 
liable Sc equally to blame, Sc it ought to be 
inferred from the Begulations of 1910 that 
signals other than those specified Sc prescribed 
were given at the risk of the vessel which 
gave them ; the X. ought to have sounded 
two short blasts as a signal to the H. of ^her 
intention to continue on her course so as 
to pass green to green. — Leopold L. D. S.S. 
V, Hoohelaga S.S. Co. ; Loins Dreyfus Sc 
Co. V. Hoohelaga S.S. ; Hoohelaga S.S. v. 
Louis Dreyfus Sc Oo. ; Hochblaqa S.S. 
Co. V. Leopold L. D. S.S. (1932), 101 L. J. 
P. C. 65. 

6104, Add. Annotations: — Consd, Leopold L. D* 
S.S. V. Hoohelaga S.S. Co., Louis Dreyfus Sc 
Co. V. Hoohelaga S.S., Hoohelaga S.S. v. 
Louis Dreyfus Sc Co., Hoohelaga S.S. Co. v. 
Leopold L. D. S.S. (1931), 101 L. J. P. C. 66. 
Refd, The Otranto. [1930] P. 110. 

6104a. Uabllity for.]— Leopold L. D. S.S. 

V. Hoohelaga S.S. Co. ; Louis Dreyfus 
&; Co. V. Hoohelaga S.S. ; Hoohelaga S.S. 
V. Louis Dreyfus Sc Co. ; Hoohelaga S.S. 
Co. V. Leopold L. D. S.8., No. 6070a, ante. 

6104b. Right to give signal — Vessel without steer- 
age way,] — Clan Line Steamers, Ltd. 
(Owners of the ” Clan Stuart ”) v. 
UsKBiDE Steamship Co., Ltd, (Owners of 
the ” USKHAVBN”), [1929] S. 0. (H. L.) 69, 
H, L. 


PART XIl. SECT. 3, SUB-SECT. 5.— 
E. (d). 

m 1. .1 — A collision occurred 

between the /„ Sc the MoO., soon after 
midnight, in a narrow ohaimel of the 
St. Lawrenoe River between buoys 
23 Sc 24, south of the fairway, Sc close 
to buoy 23. The weather was fine Sc 
clear, somewhat overcast, but without 
haze, Sc visibility was good. Both 
ships were going at full speed. The 
ilfcG. outbound, going with the stveam 
Sc a tide of 3 knots an hour 3c the I, 
inbound. When the MoG. was abreast 
of the bnoy 24 she gave a one-blast 
signal which was answered by the J. 
when abreast of bnoy 23, indicating 


that they would pass port to port. 
The /. always going at full speed, thou 
directed her course to port instead of 
keeping to starboard* contraiT to the 
‘ * ^iven. Sc to Art. 26, shovti^ the 

mcG. to the south: Sc the ooUklon 
occurred, the /. striking the HcG. on 
the port side just amidships, with her 
port bow t — Held : as the two vessels 
were travelling port to port after 
escchanging signals indicating they 
would keen;) their course, the speed of 
the McQ. in no way contributed to the 
ooUislon, but that the ooUlsion was 
entirely due to the fault of the /. in 
not keeping to starboard of the 
dianndl 3c neglecting to slow up or 
stop as good seamanship required. — 
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Standard Oil Co. op Nbw Jersky 

V. S.S. ” Iicala/* Industry S.S. Co., 
Ltd. V. S.S. Jambs MoGbe (Que. 
Adm.), [1929] Ex. C. H. 280.— CAN. 

n 1. United States Shipping 

Board v. The Ship St. Albans (1928), 
28 S. B. K. S. W. 429; 45 N. S. 

W. W. N. 104,— AUS, 


►ART XIl. SECT, 8, SUB-SECT. 5.— 
F. (a) f. 

I. FetUare to answer due <o 
fffonv of ooUieion.] — 0, P, B. v. 
lOSEOASTLE, DOMINION SHOPMHO W* 
. S^S. HoiraBOWt, [1881] 4 D. Ij. 
41.->0AN. 
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6104c. Vessels crossing.]— The BtrociNUM (1936), 
181 L. T. Jo. 603, C. A. 

6112a. Crossing vessels — Risk of collision — 
Whether sound signal the ** ordinary practice of 
seamen.] — The Lady Belle, No. 5946b, ante. 


6115. Add. Annotation 
P. 204. 


Refd. The Vectis, [1929] 


Sub-sect. 3a. — Harwich Harbour. 
6144a. Waiting at bend.] — The Prinses Juliana, 
Esbjerg Owners v. The Prinses Juliana 
Owners, No. 5379a, ante. 


Sub-sect. 9a. — Scheldt. 

6168a. Vessel turning — Duties of other vessels — 
Both to blame.] — ^By Article 40, r. 3, of the 
Scheldt Bye-laws a vessel turning in the 
river must give the appropriate signal, & 
every vessel in the vicinity (“ proche ’*) 
proceeding against the tide must stop her 
way over the ground, & every vessel pro- 
ceeding with the tide must slacken her speed, 
until the vessel turning no longer presents 
any obstacle “ au paaaageJ** 

Applts.’ steamship C., a collier, bound up 
the Scheldt with the tide, had ahead of her 
the steamship A., which sounded the appro- 
priate signal, that she was going to swing to 
get head on tide. Besps.* vessel B., one of 
the Harwich & Antwerp mail boats, was 
coming down the river at her full speed of 
14 knots. She saw the lights of the C. 
coming up astern of the A., & when she 
got down towards the A., whicla was blocking 
about half of the navigable waterway of 
some 1,000 feet, she saw the lights of the C. 
coming under the stem of the A. on the B.’s 
side of the waterway. The B. kept her speed 
until about one minute before the collision 
when she slowed, &, about half a minute 
afterwards, stopped & went full astern. 
The President absolved the B. from blame 
for the ensuing collision on the ground that 
Article 40, r. 3, did not apply to her under 
the circumstances, as there was ample 
waterway for her on her own proper side of 
the river under the stem of the A. He held 
that the B. was justified in keeping her speed 
“ until her master saw that there was an 
element of risk in the turning movement of 
the A. combined with the oncoming of the 
C. but before that risk had developed.** He 
held the C. alone to blame for over-star- 
boarding into the water of the B. & for not 
sounding a signal that she was starboarding. 
The owners of the C. appealed: — Held: 
Article 40, r. 3, is directed, not to the moment 
when the approaching sMps get up to the 
turning ship, but to the time when they are 
coming towards her & do not know where 
she may be when they get up to her ; the 
ship coming against the tide cannot excuse 
herself by saying that when she arrived in 


the vicinity of the turning ship there was in 
fact room for her to pass; {per Greer, L.J.) 
r. 8 is a regulation for the purpose of ensuring 
the safety of vessels navigating the river at 
the time the turning movement is taking 
place quite as much as it is directed to the 
safety of the turning vessel herself, that 
the rule has to be applied until 'the turning 
vessel no longer presents axiy obstacle ** au 
passage ** ; & {per Cur.) while the €. was 
to blame, the B. was also to blame for keep- 
ing her speed & not stopping & reversing her 
engines until the risk of collision was apparent. 
Decision of the President varied by .holding 
both vessels to blame in equal degrees. — 
The “ Chatwood,** [1930] P. 272 ; 100 

L. J. P. 1 ; 143 L. T. 736 ; 18 Asp. M. L. C. 
166, C. A. 


6165a. Vessel tying-up.] — Defts.* vessel A., while 
iying-up to the bank in the Suez Canal to 
allow pltfs.’ vessel B. to pass, was exhibitiug 
three clusters of lights which, under the Caniid 
regulations, should only be exhibited when 
the operation of tying-up is completed. The 
A., however, was still exhibiting an arc 
lamp which should not be extinguished untd 
the tying-up is completed, & she was also 
exhibiting her masthead lights &i, imill a 
moment before the collision, her starboard 
side-light. Her lights, therefore, were more 
consistent with her not being finally tied 
up than with that operation being completed 
so as to enable the B. to pass in safety. In 
answer to pltfs.* allegation that they were 
misled by the lights, defts. contended that 
if the B. had kept a better lookout she would 
not have been misled : — Held : the mere fact 
that if the B. had been keeping a better 
lookout, she might have appreciated the 
situation sooner, was not sufficient to 
exonerate defts. ; the burden was on defts., 
who had broken, not indeed one of the 
International Bogulations, but a rule of an 
accepted code laid down for Canal pilots, 
to prove not only that the breach ought not 
to have misled the B., but that it did not 
in fact mislead her ; & the ct., being of 
opinion that the B, was to some extent misled, 
found the A. one-fifth to blame, & the B., 
which was coming too fast & took drastic 
helm & engine action causing her to sheer 
into the A., four-fifths to blame. — The 
Aeneas, [1935] P. 128 ; 104 L, J. P. 74; 154 
L. T. 246 ; 18 Asp. M. L. C. 671. 

6166. Add. Annotation: — Generally^ Held* The 
Otranto, [1930] P. 110. 

6174. Add. Citation .-—I? Asp. M. L. 0. 289. 

6180a. * .] — The Kamenetz Podolsk 

(1937), 183 L. T. Jo. 151. 

6186a. .] — The Umtali (1937), 184 L, T. Jo. 

125. 

6187a. Duty of waiting vessel,] — T he 

Rotorua, No. 6455b., post. 

6195. Add. Annotation : — Kxpld. The Vectis, [1929] 
P. 204. 


PART XII. SECT. 8, SUB-SECT. 6.— 
G. (a). 

6121 IlL In naarrovj ohawneX 

^---Oheck signal .] — Where a vessel is 
overtsMag another in a narrow channel 
sQoh as the Welland Canal Sc signiOes 
her desire to pass by blowing one blast. 


but receives no reply, she is bound to 
wait, Sc not attempt to go forward so 
as to affect the overtaken vessel until 
permission Is obtained. Buie 29 of 
Buies of the Boad for the Great 
Lakes is imperative* Sc overrides tho 
General Buies which deal with con- 
ditions not covered expressly by said 

51 


Buie. 

The ** check ** signal is not recognlsod 
by the Great Lakes Buies, its mean- 
ing Sc eiXeot can only be determined br 
the drcumstanoes under which it Ij 
given Sc received*— Sxnobnnbs-Mo- 
Nauohton Links v. ** Stebl Cremist,** 
[1928] Exoh. 0. B. 188.— CAN. 



OuM dflOQa— -6819e. E»raxj6H Ain> Bufibe Diassr Sufflbmskt. 


Puty to give $ouiid slgngl.^^By Aft, 34 of 
Port of London Biver Byedftwia, X914, steam 
vessels crossing the river “ shall do so at a 
proper time having regard to vessels navigat- 
ing up down the river, & shall be navigated 
tio as not to cause obstruction, injury, or 
damage to any other vessel,** 

Pltfs.* steamship JD„ whioh had been at 
anchor head down on the north side of the 
river waiting to cross over to the south side 
to enter the Surrey Commercial Bocks, was 
proceeding to work slowly across the river 
under port helm. In this position only her 
stern light was visible to defts,* steamship B., 
which w^as coming down the river to the south 
of mid channel. The B. sounded a short blast 
to a tug coming up the river & the jf), sounded 
two short blasts ^ starboarded her helm a 
little. As the I), got more athwart the river, 
she opened her green light to the if., which 
thereupon reversed her engines & dropped 
both anchors, but her stem came in contact 
with the starboard quarter of the B. : — Held : 
although a crossing vessel had not the duty, 
as she had under the old Thames Bye-laws 
of 1898, of keeping out of the way of vessels 
navigating up & down the liver, Art. 34 did 
not give her the right of way, but specially 
put upon her the obligation of care both as to 
the time when she crossed & the way in which 
she crossed i the /). ought to have given ample 
warning either by means of a long warning 
blast or preferably a short blast to indicate 
that she was crossing the bows of the if., or 
have taken timely action to, allow the if. 
to pass if there was not room to cross ahead 
of her ; <S?: the if. was alone to blame. — The 
Bobh, [1926J P. 5 ; 95 L. J. P. 106 ; 134 
L. T. 448 ; 17 Asp. M. L. C. 22. 

Annokdion : — Consd. The Homeflro (1937), 183 L. T. Jo. 

172. 

02OOh. .] -The Homepibe (1937), 183 L. T. 

Jo. 172. 

6212, After this case add : — 

/. yesael leaving Dock. 

212a • St. Katherine’s Docks — Sufficiency of siraal.] 

— -“Bye-law 26 of the Port of London River 
Bye-Laws, 1914-21, provides that “ A 
steam vessel comini^ out of dock or leaving a 
wharf or tier shall signify the same by a pro- 
longed blast of the steam whistle, except in 
the case of a vessel coming out of the St. 
Katharine Docks requiring the bascules of 
the Tower Bridge to be raised in order to get 
into position in the river which shall sigzufy 
the same by a prolonged blast of the steam 
whistle followed by three abort blasts in 
ramd succession.’* 

Belts. ’ steamship having, on the flood tide, 
come stern first out of ttie lock gf the St. 
Katharine Bocks into the Upper Pool of the 
Thames, was in collision with the pltfs.’ 
steamship. When entering the lock defts.’ 
steamship sounded a signal of one long blast 
followed by three short blasts, & this signal 
she twice repeated as she passed through the 
lock & into the river. It was contended for 
pltfs. that she ought in addition to have 
sounded the prolonged blast mentioned in 
the first part of bye-law 26 ; — Seld : the 
framers of the bye-laws must have had In 
mind that almost the only occasion when a 
vessel leaving St, Katheime Docks would 
require the bascules of the Tower Bridge to 
be raised was when she was coming out of 


the docks stem first on the flood tide ds so 
would need all the room she could obtain in 
which to turn bead down river ; the com- 
bination of one long blast 4^ three short 
blasts conveyed a warning to those whom it 
might concern that a vessel was leaving the 
dock & in doing so coming astern; if the 
bye-law required a vessel in those circum- 
stances also to sound the general warning 
sign^ of a prolonged blast prescribed in the 
earlier p^ therecu, it followed that riie must 
also, while going astern, sound three short 
blari^ if Sl when any other vessel in the 
crowded reach came in sight ; & such a 
series of blasts would be wholly unnecessary 
& lead to confusion, & defts.* steamship was 
right in sounding only a signal of one long ^ 
three short blasts. — T ecb Falcon (1931), 47 
T. L. R. 021. 

J. Vessel at Anchor. 

6212b. Barge dropping down river on anchor — 
Under- way lights shown.}— While defts.* saiL 
ing barge was dropping down the River 
Thames on the tide the anchor of the barge 
fouled the chain of a dredger lying just above 
Battersea Bridge. The barge continut^d to 
exhibit the regulation side lights & stem light 
for a sailing vessel under way. About half 
an hour afterwards, the master pltfs.’ tug, 
which was coming down the riv^er with six 
barges in tow, saw the red light of the sailing 
barge & thought that she was under way 
& about to pass through the bridge. In 
attempting to avoid the sailing barge, when 
it was realised that she was foul of the 
dredger, the tug one of her craft in tow 
struck the bridge received damage. 
Bye-law 5 of the Port of London River Bye- 
laws, 1914-34, provides that “ the expression 
‘ under way,* when used in relation to a 
vessel, means when she is not at anchor, or 
moored, or made fast to the shore, or aground, 
& includes a vessel dropping up or down the 
river with her anchor on the ground.” Bye- 
law 14 provides that “ a vessel under one 
hundred & fifty feet in length when at anchor 
or moored shall, by night exhibit forward 
... a white light. . . .** : — Held : the sail- 
ing barge was “ at anchor or moored ” within 
the meaning of bye-law 14, & ought to have 
taken in her side lights & put up an anchor 
light, & she was alone to blame. — The 
CUBLEW, [1987] P. 30 ; 106 L. J. P. 17 ; 156 
L. T. 60 ; svb nom. Union IAghtebage Co., 
I/rn. V, OuBLEw Sailing Barge Owners, 
The Curlew, [1936] 3 AU E. R. 676, 

6212c. Lights not sufficiently visible.] — This was a 
claim by the owners of the Oreek steamship 
N. against E. W.*s Line Limited, of Hull, 
owners of the steamship T., for damages in 
respect of a collision which occurred about 
abreast of Shellhaven Point, Sea Beach, 
River Thames, on a clear but dark n^ht, at 
about 2.30 a.m. on Bee. 12, 1936. The AT., 
with no pilot on board, was at anchor ; the 
T,, in charge of a fully-licensed Trinity House 
pilot, was proceeding down-river on a voyage 
from London to Hull. Pltfs.’ case was that 
the A'., having failed to find a pilot off the 
Tongue Light Vessel, had proceeded up the 
river in the wake of another vessel, whose 
pilot hftfl undertaken, by wireless, to lead the 
A . to safe place of anchorage ; that when 

the N. was about abreast of Holehaven 
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Cr^k the pilot on board the other Vessel 
tod sent a wireless message to the N, telling 
h^ to drop anchor there & promising to 
^tum in a couple of hours to pilot the N. to 
London Docks; that the N. thereupon 
inimediately dropped her starboard anchor, 
she being then about 300 yds. off Holehaven 
Creek & stemming the ebb tide, put out her 
navigation lights <Sc posted her anchor lights, 
which thereafter burned brightly. About 
ten minutes before the collision those on 
board the N. observed the red light of a 
vessel which proved to be the T., about a 
mUe distant & bearing on the port bow. 
The T, came on, but Instead of passing the 
N» portside to portside as she could & ought 
to have done, the 7’., with her stem port 
bow, struck the N,'s port bow, doing damage. 
Defts.* case was that the T. was iiroceeding 
down the river at full speed & doing about 
twelve knots over the ground. After passing 
W^®t Blyth buoy on her starboard side at a 
distance of about 150 ft., the T, set a course 
of E. is., which was maintained until just 
before the collision, & on that course she 
proceeded down Sea Ileach well on the 
southern side of mid-channel. When about 
lialf a cable away, those on board the T. 
descried the loom of the N. about ahead, & 
very shortly afterwards a faint light was seen. 
Although the wheel of the 7\ was hard-a- 
starboarded her engines were put full 
speed astern, the port bow' struck the 
port bow of the iV., whereby the T. sustained 
considerable damage. As the T. then scraped 
along the port side of the N., it was observed 
that some of the portholes appeared to 
be very dimly lit. Defts. denied liability & 
blam(‘d i)ltfs. for the collision, alleging that 
the N. was improperly anchored in the fair- 
way & was not ft>chibiting the anchor lights 
required by the Port of London River Bye- 
laws, 1914-1934, The learned judge having 
found as a fact that tlio N, was not lying 
where she said she was, but was anchored well 
in mid-cliannel about abreast, of Shellliaven 
Point : — Held ; even if the N.'s lights were 
visible at a cable’s distance, as the evidence 
called on behalf of defts. appeared to estab- 
lish, this was in flagrant breach of bye-law 1 4 
of the Port of London River Bye-laws, 1914- 
1934, which required that anchor lights 
should be clear visible all round the 
horizon at a distance of at least one mile ; 
the failure of those on board the T. to descry 
such lights as the N. had before they did, did 
not amount to a bad look-out, & in the cir- 
cumstances there was no negligence on the 
defts, for not having avoided the collision. 
Pltfs. were accordingly alone to blame. — 
The Tkentino (1937); 167 L. T. 70. 

K, Vessel Grounded. 

6212d. Failure to give signal— Damage not follow- 
ing “ naturally & neoessarlly from negli- 
gence*] — The Pembrokeshire (1930)* lOl 
L. T. Jo. 470. 

L* Drifting Barge, 

6212e. Exhibition of Ught—Light waved by lighter- 
man.] — The Bud (1937), 183 L. T. Jo. 473. 


6218k Addi AnnotathfiS : — Cionsd. H.M. Submailine 
Rainbow, [1933] P. 68. Refd. The Treher- 
bort, [1934] P. 31* 

6280. Add. Annotation ; — Oonsd. The Minerva, 
[1933] P. 224. 

6240a. .] — “ Baron Vernon ** S.S. v. 

S.S. Metaoama,” [1928] S. O. (H. L.) 21, 
H. L. 

6241. Add, Annotations : — Consd. Canadian Pacific 
Ry. V, Kelvin Shipping Co. (1927), 138 L. T. 
309. Refd. Grainton S.S. Owners v. Genua 

S.S. Owners, The Genua, [1936] 4 All E. R. 
798. 

6248. Add, Annotations: — Apld. Canadian Pacific 
Ry. V, Kelvin Shipping Co. (1927), 138 L. T. 
369. Refd. Grainton S.S. Owners v. Genua 

S.S. Owners, The Genua, [1936] 2 All E. R. 
798. 

6258. Add, Annotation : — Consd. The Behearo, 
[1933] P. 286, 

6258a. Fire — Excessive wash causing stove to 
upset.] — ^WiSNDY II. Motor lh)AT Owner v. 
Solace Motor Boat Owner (1936), 181 
L. T. .To. 193. 

6258b. Excessive speed on leaving lock — Abnormal 
wash causing damage.] — Olivegrove S.S. 
Owners v, Schuylkill Owners (1936), 182 
L. T. Jo. 127. 

6255. Add, Annotations As to (1) Apld. Canadian 
Pacific Ry. v, Kelvin Shipping Co. (1927), 
138 L. T. 369. Refd. Grainton S.S. Owners 
V, Genua S.S. Owners, The Genua, 11936J 2 
All E. R. 798. 

6256. Add, Annotations : — Refd. Canadian Pacific 
Ry. V, Kelvin Shipping Co. (1927), 138 L. T. 
309 ; The Kite (1933), 49 T. L. R. 525 ; The 
Btranna, [1937] P. 130. 

6257a. .] — The G, having been damaged in 

collision was taken in tow to Dover & there 
beached. She was beached at a spot where 
the damaged parts were unsupported & the 
extent of the damage was thereby greatly 
aggravated. It was found that thei'e was 
no failure of ordinary nautical skill in the 
beaching : — Held : in order to succecid on the 
question of consequential damage defts. 
must show that pltfs., were guilty of negli- 
gence in the beaching of the ship ; the 
finding of the judge & the elder brethren that 
there had been no failure of ordinary nautical 
skill was a finding of no negligence ; though 
there was no actual danger of the ship sinking 
immediately, the master had not unlimited 
time in which to decide upon the proper 
course to pursue, & it was necessary for defts. 
to show that ho had been unduly ignorant or 
unduly careless. — G rainton B.S. Owners v. 
Genua B.S. Owners, The Genua, [1930] 2 
All E. R. 798 ; 165 L. T. 456. 

6267. Add, Annotation: — ^Refd. Canadian Pacific 
Ry. V. Kelvin Shipping Co. (1927), 138 L. T. 
369. 

6825. Add, Annotation : — ^Refd. Winnmeg Electric 
Co. V. Geel (1932), 48 T. L. R. 657. 

6869. Add, Annotation .-—Refd. Winnipeg Electric 
Co. V, Geel (1932), 48 T. L. B. 657. 


^ARt* Xll. SECT. 5, SUB-SECT. 3.— -A. 

ASM iii ^.1 — BURRABD 

& BwpJ OO.^S. 

(B. ^ Adixi.)» (19391 3 D. L. H. 191 » 
kW. W. R. 276; on tvppedl, (19311 


I A. (3. 300.— CAN. 

XIL SECT. 6, SUB-SECT. 4.- 
B. (b) i. 

6353 ix.- 


•»?. S'j’KAMER Colin W. Ltd. & St. 
Lawtirnck^^Takkei^, ^ Ltd., 11936 
r>, V/. iv. , **; xy. 4-1, R. 209 r 
F. L. .T. (Can.) 131.— CAN. 
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Cases 6877a^-64S3a. English and Empire Digest Supplement. 


6377s. .] — Thb PBmciBSs, No. 6608b, 

ante. 

6414. Add. Annotations : — Consd. Service v. Stin- 
deU (1929), 46 T. L. R. 669. Refd. Dew v. 
United British S.S. Oo. (1928), 139 L. T, 628. 

6415. Add. Annotation : — ^Refd, Tidy v. Battman, 
[1934] 1 K. B. 319. 

6417* Add. Annotations : — Consd* Dew v. United 
British as. Oo. (1928), 139 L. T. 628 ; The 
Vectis, [1929] P. 204. Held. The Chatwood, 
[1930] P. 272 ; The Otranto, [1930] P. 110 ; 
Service v. Sundell (1929), 99 L. J. K. B. 66 ; 
Swadling v. Cooper (1930), 46 T* L. B. 697. 

6428a. Vessels faUlng to stop In fog*] — Tbb 
Brembn, No. 5748c, anU. 

6429* Add. Annotation : — Expld. The Vectis, [1929] 
P. 204. I 

6480. Add. Annotation : — Consd. & Expld. The 
Vectis, [1929] P. 204. 

483a. .] — Pltfs., as owners of the barge 

£[., brought an action in the Mayor’s & City 
of London Ot. against the owners of the barge 
V. in respect of damage sustained by the H. 
in Milton Creek, River Swale, through coming 
in contact with the F.’s anchor, which was 
admittedly being carried in an improper 
osition, with the stock projecting over the 
OW9, in breach of one of the Milton Creek 
bye-laws. But for the position of the anchor, 
the use of fenders would have avoided damage 
to either vessel. The judge held that the 
master of the 77. knew of the position of the 
anchor & took the risk of coming in contact 
with the V. when the rush of the flood tide | 
swung the n., which was aground, athwart 
the creek & into contact with the V. lying 
moored on t)ie opposite bank. Fie found 
that the master of the B. was negligent in 
not taking measures to avoid coming in con- 
tact with the F., &, on the a\ithority of I'he 
Monte Rosat No. 6430, which he thought was 
in conflict with The Dunstanborough, No. 
6429, gave judgment for defts. Pltfs. 
appealed : — Held : defts. had not established 
either knowledge of the position of the anchor 
or negligence on the part of the master 
of the a. 9 & the appeal succeeded. — The 
Vecjtis, [1929] P. 204 ; 98 L. J. P. 136 ; 140 
L. T. 563 ; 46 T. L. R. 384 ; 17 Asp. M. L. C. 
674. 

6488b. .] — H.M. Submarine Rainbow, 

No. 6401a, ante. 

6487a* .][ — A steamer having stopped but 

not having, as she should have done, reversed 


immediately before a collision, though the 
ot. found as a fact that her not having done 
so did not affect the collision, A having thus 
infringed rule 14 of the Thames Rules : — 
Held : she was nevertheless not to blame, 
for the Thames Rules do not fall within the 
operation of Merchant Shipping Act, 1873 
( 0 . 86), s. 17 .— The Harton (1884), 9 P. D. 
44 ; 63 L. J. P, 26 ; 60 L. T. 370 ; 6 Asp. 
M. L. 0. 213 ; 32 W. B. 697. 

6441. Add. Annotations: — As to (2) Consd* The 
Vectis, [1929] P* 204. As to (3) Consd. The 
Vectis, [1929] P. 204. 

6448* Add. Annotation: — Consd. The Otranto, 
[1930] P. 110. 

6451* Add. Annotation : — Consd. The Vectis, [1929 ] 
P. 204. 

6458a. Collision with vessel at anchor.] — Pltfs.’ 
vessel C. at anchor in London Reach, River 
Thames, was run into by defts.’ vessel H, 
proceeding up the river. The C. had her 
anchor lights exhibited, but slie was lying 
nearly athwart the river with her whole 
length to the north of mid-channel in such 
a position that she was obstmcting a large 
part of the fairway. The practice in Long 
Reach, according to the evidence, was for 
vessels to anchor to tlie south of mid-channel, 
& for large vessels proceeding up & down to 
pass to the northward. Defts.’ case was that 
the C.'s lights wore defective, & that those 
on the H. only saw the dim forward anchor 
light, & immediately afterwards the hull, of the 
C. about 650 feet away. The ct. found, how- 
ever, that the lights were effective & that they 
were, orshould have boon, seen ata considerably 
gi‘eater distance than 660 feet ; but that the 
failure of those in charge of the E. to identify 
the lights as anchor lights in time to avoid 
the collision was portly duo to the C.’s im- 
proper & unexpected position in the river 
in a locality where bright lights c)n the north 
shore would probably make it more difficult 
to pick up her lights, & partly to the fact that 
those on the E.. which had a speed of at 
least 10 knots, were not sufficiently alert as 
to the possibility of danger ahead : — Held : 

(1) the E, was to blame, inasmuch as those in 
charge of her on seeing the lights should 
have realised the possibility that they were 
those of a ship or ships ahead the precise 
position of which was obscure, should have 
reduced the speed of the E. immediately ; 

(2) the C.'s negligence in anchoring in an 
improper i)osition contributed to the failure 


PART XII. SECT. 6, SUB-SECT. 6. - A. 

6418 xviU. .1 — Sinoicnns»-Mo- 

Nauortok Likb. Ltd. v. “ Bbclin ” 
8.S« fl9281 Exoh. 0. R. 45 ; reotd,, 
£19293 8 D. L. R. 536.— CAN. 


PART XII. SECT. 6, SUB-SECT. 6.->B. 

q i. — ,F— / where veseele 
are meeting In* narrow channels or 
areas & Improper rignals by whistle 
are exohani^, roles 22 & 23 being 
violated by both vessels, liability for 
negligence which oanses a colUsion 
most be determined by the weight ot 
eyidenoe after consideration of the 
notion of each vessel, having regard to 
role 37 . — “ Masdet ** 8.8. (Ownebs 
OK) 0, “ Hbctob ” 8.8. (Owners of) 
& The Nobthebn Oonstruotion Oo., 
[1928] Exoh. O. R. 42.— CAN. 


q ii. .] — The ooUislon herein 

oooorred in the First Narrows, at the 
entrance to Vancouver Harbour. Both 
vessels were found to have been pro- 


ceeding at excessive speed tlirough a 
dense fog ; — HeH : since the collusion 
was primarily esaused by the joint 
negligence of both ships in failing to 
comply with the first part of Art. 16 
of the International Rules of the Road, 
& In proceeding through a dense fog 
at a speed which was immoderate 
having regard to the existing con- 
ditions, they were equally at fault & 
the total damage occasioned by that 
joint fault should bo borne equally by 
the parties. — The Princess Alice S.S. 
V . WEST Vanoouvbb Oorpn., [19361 
Ex. 0. R. 115.— €AN. 


PART XII. SECT. 6. SUB-SECT. 5.— 0. 

6426 V. .1 — ^In a collision between 

vessels passing through a canal at 
night, responsibility lies upon the ship 
neglecting to observe the rules govern- 
ing her course & speed.— Sowardb v. 
The ** EiMat,” [1936] 3 V. L. R. 
246.— -UAh. 


6436 I. Breach bp both veaaela — Buies 
for navigaHnp Great Lakes.]— ** Glen- 
boss ” e, Oanada 8.8. Lines, Ltd., 
Swan, Hunter 8c Wioham Hiohakd- 
SON. Ltd. v. •* Gxjbnledi." [1929] 3 
D. L. R. 282 ; 8. O. R. 549.— CAN. 


PART Xll. SECT, 5. SUB-SEOT. 6.- 

C. (a). 

6447 t. BnUse of Common Law d: 
Admiralty distinouished .} — Where the 
negUgenoe of deft, is not the sole 
cause of the damage different principles 
for assessing liability are applicable 
at oonmxon law from those to be 
applied in Admiralty, for at common 
law the snjt will fall, wh^as In 
Admiralty where the damage Is caused 
by the oombined default of two or 
more vessels, the liability is to be 
apportioned, — ** Rabbnfexa,** Tbb 
(ff29). 1. L. R. 56 Cair?6f:-IND. 
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of those in, charge of the JE. to take appro- 
priate action until it was too late, & the C.’a 
negligence was wrapped up with Sc part of 
the negligence of the E. Both vessels there- 
fore were to blame Sc in equal degrees. — T he 
Eueymedon, [1937] P. 167 ; 106 L. J. P. 126 ; 
167 L. T. 467 ; 63 T. L.’ B. 863. 

6455a. ^,1 — The Bbemeh, No. 6748c, 

anie» 

6455b. .]— This was a claim by the 

owners of the motor barge C., which was 
towing their dumb barge F. iip-rivor in the 
Thames, against the owners of the steamship 
jR. for damage suffered by the JP. in a col- 
lision with the JR. which occurred on the 
night of Apr. 4, 1935, opposite the Boyal 
Albert Dock, which the II, was waiting to 
enter. Pltfs. contended that as the C, was 
proceeding up-river with three barges in 
tow laden with cement, the JR. which was 
waiting to enter the Boyal Albert Dock but 
which was moving slowly down river Sc was 
angled across it, struck the JP., the port 
hand barge in tow of the C., doing her so 
much damage that she had to be beached to 
avoid sinking in deep water. Defts. denied 
liability & said that the 72. was not moving ; 
she was stemming the tide & not altering her 
heading ; they contended that the 0, was 
alone to blame for the collision in that, 
instead of passing the 72. on the starboard 
side, the C. tried to pass ahead of the 72. 
from starboard to port, Sc although the star- 
board engine of the 77. was immediately put 
full speed astern, the C, having got her craft 
across the tide was unable to regain control 
of the barges, with the result that the F, fell 
across the stem of the 72. At a later stage in 
the hearing Sc after the conclusion of the 
evidence, defts. applied for leave to amend the 
defence by alleging that the 0. failed to give 
any sound signal of her intention to alter 
course so as to pass the 72. port to port. The 
amendment was allowed : — Held ; in a 
reserved judgment, the governing fact of the 
collision was that the JR. was moving down 
river & trailing across to the northward 
while her head was falling off to port ; she 
was swinging from time to time Sc straddling 
across the water. The 72. was to blame for 
bad look-out, for going across into the 
northern water when she ought to have been 
held steady in the channel if she were going 
to remain there at all, Sc for not taJdng 
timely steps to assist the 0., which, owing to 


the action of the 72., had to go closer to the 
north shore than she originally intended ; 
further, the C, was also to blame for not 
letting the 72. know by sound signal what 
she was doing &; for substantially contribut- 
ing to the collision thereby. The blame 
was apportioned as to two-thirds on the 72., 
Sc as to one-third on the O., the judge direct- 
ing that the costs of the action should follow 
the event in the same proportion. — The 
Rotorua (1936), 155 L. T. 367. 

6465. Add, Annotation : — Refd. The Young Sid, 
[1929] P. 109. 

6480. Add. AnruAation : — Consd. Oliver v. Birm- 
ingham Sc Midland Motor Omnibus Oo. (1932), 
48 T. L. R. 540. 

6484. Add. Annotcdiona : — Reid. The Edison, [1932] 
P. 52 ; A.-G. V. Vallo-Jones, [1935] 2 K. B. 
209 ; Flint v, Lovell, [1935] 1 K. B. 354 

6499. Add, Annotation : — Consd. Dee Conservancy 
Board v. McConneU, [1928] 2 K. B. 159. 

6501. Add, Annotation : — Refd. Dee Oonservancy 
Board v, McConnell, [1928] 2 K. B. 159. 

6504. Add, Annotation : — Consd. Dee Conservancy 
Board v, McConnell, [1928] 2 K. B. 159. 

6546. Add, Annotation : — Refd. The Carlton, 
[1931] P. 186. 

6562. Add, Annotations : — Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628 ; Service 
1 ^. SundeU (1929), 45 T. L. R. 569. 

6591* Add, Annotation : — Apld. 'Brooke v, Bool, 
[1928] 2 K. B. 578. 

6594. Add, Annotation : — Consd. Banco de Portu- 
gal V. Waterlow Sc Sons, Ltd., Waterlow Sc 
Sons, Ltd. V, Banco de Portugal, [1932] A. C. 
452. 

6594a. .] — “ Harvest Home,** The, No. 

5217, ante. 

6601. Add, Annotation : — Refd. Jacobs v, Ix>ndon 
Ooimty Council, Shaw v, London County 
OouncU, [1935] 1 K. B. 67. 

6618. Add. Annotation : — ^Refd. The Edison (1931), 

47 T. L. B. 635. 

6622. Add, Annotation : — Refd. Tlie Baarn, [1933] 
P. 251. 

6624. Add, Annotations : — Consd. Strathfflian S.S. 
Owners v, Ikala S.S. Owners, The Ikala, 
[1929] A. C. 196. Refd, The Edison (1932), 

48 T. L. R. 224 ; The West Wales, [1932] 
P. 165 ; The Kaliristan, [1937] 3 All E. R. 747. 


PART XII. SECT. 6, SUB-SBOT. l.—D. 

Q I, — Th« master of the T„ 

wmoh was at all relevant times oom- 
pulsorlly In charge of a pilot, was In as 
rovoni^le a position as th© pilot to 
determine whether any risk of naviga- 
tion was being Inonrred, 6c ^ aware 
of all the ciroumstanoes immediateiT 
preceding 8c leading up to the ooUision, 
but stood by & gave no wanting to the 
pilot as to the possibility of danger or 
OB to the breach of regulations os to 
speed ^ tbe otosim^oes 

l£e master was pari'Useps in the negll- 
genoe of the pilot 8c ttie defend of 
oompulsory pUotage was 
to owners of th© 

( QTOvrn ). ltd. Ship 

(IWd), so S. B. N. S. w. 360. 47 
N. S, W. W. N. ISO.— AUS, 

PART Xn. SECT. 6, SUB-SECT. 2.— A. 

^ I, .^,)--Seot, 117 of Navtotton 

fnywor conferred on O^nlal XjOgiBla- 


tures by sect. 7S5 of Merchant Shipping 
Act, idOi, of repealing or altering the 

g rovlsions of the latwr Act relating 
> ships locally registered. Conse- 
quently. sect. Ii7 of Navigation Act, 
1901, Is not to be read as subject to 
sect. 419 (4) of Merchant Shipping Act, 
1894. Therefore, the provfsiona of 
seot. 419 (4) of Merchant Shipping Act, 
1894, are not applicable to snips regis- 
tered in New South Wales, & the pre- 
sumption of fault does not arise against 
any such vessel on proof merely that 
she has infringed any of the oollision 
regulations, but only where it appears 
to the ot, that the oollision 
occarioned by such breach of refla- 
tion. — Bijtlkr V, MrujMxmvh^ Ship 
50 8. R. N, 8. W. 182; 47 
. W. N. 66.— AUS. 

PART xn. SEOT. 6, SUB-SECT. 4. 

6605 i. DUcretion to extend lime.l— 
BeU .* as no sufficient excuse hod bwn 
given for failure to bring suit for 



damages for collision within the proper 
time, extension under Maritime Con- 
ventions Act, 1911, .8, should not bo 

granted.— Nippon Yubbn Eaisha v, 
Thb Mabibnfbxs (1938), L L* H. 61 
Cal. 22.— IND. 

si. Effect of MarUime Comentiom 
Actp 1914, a. 9.] — The present action 
Is one in rem against the tug S, for 
damages to pltl.’s canal boat, when In 
tow of the as a result of a oollision 
between the said canal boat, a dumb 
tow 8c the wall of the inner basin ot 
the harbour ot Quebec, which col- 
lision was alleged to be due to the 
negligent navigating of the S, : Bctd : — 
sect. 9 was not limited in its applica- 
tion solely to actions for damages due 
to ooUision between vessels, Sc the 
present action not having been com^ 
menoed within two years from the dat^ 
when the damages or loss or injury 
was caused should be dismissed.— 
•* Sprat ” v, Sr. OtAiR, (19281 Exoh. 
O.B.56,— CAN. 
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6627* Add, AnmiaMona :-^AplA* v, Ql^JJne 
A Liverpoql & Londcm Wav Bisks Ixusce. 
Assocn. (1929), 84 Oom* Cas. 309* Consd. 
The Edison (1932), 48 T. L« 294* 

6628a* ^ Detention due te eoUision — Owner 

unable to use ship owing to eontaraot during 
period of detention*] — On Mar. 12, 1027, 
re^s.* steamship suffered damage by a 
collision with applts.* steamship, for which 
the applts, admitted liability. The damage 
did not render resps.* vessel unseaworthy, &> 
she continued trading without effecting 
repairs. While she was so trading her 
owners by a memorandum pf agreement 
dated D^* 81, 1987, contracted to sell her. 
The agreement set forth that the vessel was 
“ due London on Dec. 24, thence H. & A., 
expected ready for delivery between, say, 
Jan. 10 &> Jan. 81, &; to be delivered to buyer 
at Antwerp or a U.K. port at seller’s option, 
but not later than Feb. 26, 1928, subject to 
buyer’s approval afloat & to bottom examina- 
tion in dry dock, as specified in Clauses 4 & 6 
of this contract . * . 4. The buyer shall 

commence the inspection of the steamer 
afloat within twenty-four hours of receiving 
notice of steamer’s readiness for inspection, 
& if on superdcial inspection the buyer is 
satisfied with the general condition of the 
steamer, seller shall at his own risk & expense 
open up the engines, boilers tanks for 
the inspection of the steamer afloat by the 
buyer. . . . The buyer shall declare accept- 
ance or refusal of the steamer in writing within 
twenty-four hours after completion of such 
inspection afloat ... 6. For examination 
of bottom &/or other water parts &/or tailend 
shaft, seller agrees to put the vessel into dry 
dock. ...” The steamship arrived at Ant- 
werp on Jan. 10, 1928, & her owners gave 
notice to the buyer of her readiness. On 
Jan. 16 they proceeded to open up the vessel’s 
engines, boilers & tanks for inspection, & 
while the vessel was in that condition & 
therefore unable to trade, they took the 
opportunity to effect the repaid of the col- 
lision damage, which was of such a nature 
that it could be repaired while the ship was 
afloat. The repairs admittedly occupied 
four days, & were completed on Jan. 24. 
Subsequently the vessel was put into dry 
dock for bottom examination. On the 
reference to assess the damage caused by the 
collision resps. claimed (inter alia) loss 
expenses in respect of four days* detention 
while their ship was undergoing repairs : — 
Held : inasmuch as resp. shipowners had 
entered into contractu(il obligations which 
ppeve^ted them from trading with the yesael 
& earning profits during the time when the 
repair of the collision dame*ge was being 
executed, they had not suffered any lose by 
the detention of their vessel in consequence 
of the coUiaipn, ^ were tlierefore not entitled 
to recover from the wrongdoer, — The York, 
[1929] P. 173 ; 98 L, J. P. 147 ; 141 L. T. 
^ “ 17 Asp. M. L. 0. 60Q, C. A. 

; — The London Corporation. [1936] P. 70. 

6635, Add, Annotation : — ^Refd* The Edison (1932^ 
147 L. T. 141. 

6640* Add. Annotation; — Consd* The Edison, 
[1982] P. 62. 

I* Add. Annotation : — Pverd* Liesbosch S.S. 
Owners v. Edison S.S. Owners, [1933] 

449. 


666311* British batUeahip 

damagfed by ooUiskm was put into a nayal 
dry dock for her repairs. The ship’s effective 
life was estimated at twenty years she 
was under four years old at the Mme of the 
collision. In assessing the damages the 
registrar allowed nothing in respect of the 
use of dock Ai cranes, on the ground that tb6 
Admiralty had suffered no pecimiary expenses 
or loss, in respect of the loss of use of the 
ship for flfteen days, the time estimated for 
the collision repaim, he ^owed interest at 
2 1 per cent., on half the initial costs of the 
ship for the flfteen days* The Admiralty 
appealed : — Held ; that the case must go 
back to the registrar for re-assessment, for 
(i) the ship occupied the dock A; used the 
cranes, etc., to the exclxision of other vessels 
Ai some allowance, therefore, must be made 
to the Admiralty in respect of these items, 
A: (ii) having regard to the estimated life of 
the ship, her annual depreciation & cost of 
maintenance, the amount awarded for de- 
tention appeared to have been computed on 
a wrong basis. — T hb West Wales, [1932] P. 
165; 101 L. J, P. 92; 148 L. T. 80; 18 
Asp. M. L. O. 349. 

6656. Add, Annotaiiona : — Consd. The York, [1929] 
P. 178 ; 101 L. J. P. 92. Beffl. The London 
Corporation, [1935] P. 70. 

6659. Add, Annotaiiona : — Refd. Canadian Pacific 
Ry. V, Kelvin Shipping Co. (1927), 138 L. T. 
369 ; The Edison (1932), 147 L. T. 141. 

6663. Add, Annotations : — Consd. The West Wales* 
[19381 P. 165. Refd. The Ikala, [1928] P. 
86 ; Liesbosch S.S. Owners v. Edison S.S. 
Owners, [1933] A. C. 449. 

6671* Add, Annotations : — ^Apld. The York, [1929] 
P. 178. Refd. The London Corporation, 
[1985] P. 70. 

6671a. Although ship sold*]~-Pltfs.* A; defts.’ 

vessels, while laid up, ranged against each 
other & each sustmned slight damage. 
Before any action was brought both vessels 
were surveyed, but no estimate of the cost 
of repairs was made. Pltfs.’ vessel was then 
sold to be broken up. Defts. afterwards 
agreed with pltfs. that the repairs, if executed, 
would cost £250, but no repairs were in fact 
done. Defts. contended that pltfs, had 
suffered no loss & were not entitled to any 
damages: — Held: (1) the mere facts that 
the vessel had been sold to shipbreakers. A; 
that the repairs would never be carried out, 
did not discharge the onus, which was on 
defts., of proving that pltfs. had suffered no 
damage ; (2) primd facie the value of a vessel 
damaged in collision is lass, by the cost of the 
repairs, than her value if undamaged, Ai the 
fact that a vessel has been sold to be broken 
up is an accidental circumstance not to be 
taken into account in the way of diminution 
of damages. — The London Corporation, 
[1936] P. 70 ; 104 L, J. P. 20 : 162 L. T. 
487 ; 61 T. L. B. 224 ; 79 Spl. Jo. 86 ; 18 Asp* 
M. L. 0, 636, C. A. 

6672, Add, Annotation: — >Hef6* The 
Corporation, [1936] P. 70. 

6674. Add, Annotations : — Apid. The York, [1020] 
P. 178. Refd. The London Corporation, 
[1935] P. 70. 

Addf — affd, 8ub 
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^ [1929] A. 0. 196 j 98 L. J. P. I 

49 ; 140 L. T. 177 ; 17 Asp. M. L. 0* 665, H. L. 

AM, Annotation : — 0oilsil» The Yorki [19291 
P. 178, 


Annoto^ion The Young Sid, 

[1929] P. 190. ^ 

6689, AM. AnnotaHona .**— Consd. The West Wales, 
[1^2] P. 165. Held. Liesbosch S.S. Owners 
V. Edison S.S. Owners, [1933] A. C. 449. 

6690. AM. Annotations : — Consd. The Edison, 

[1932] P. 52 ; The West Wales, [1932] P. 
P ^70 London Corporation, [1935] 

6694a. On special contract.] — While the 

dredger X. was lying moored alongside the 
breakwater at Patras Hai*bour in the Hellenic 
Republic the steamship E. fouled the 
dredger’s moorings & carried her out to sea, 
where she sank & was lost. The owners of 
the E, admitted sole liability for the loss. 
In proceedings before the Admiralty Regis- 
trar &: a Merchant between the owners of 
the X. & the owners of the E, to assess the 
damages it appeared that the X. had been 
bought in 1927 for £4,000 by her owners, 
who had spent a further £2,000 in bringing 
her to Patras. They wore a syndicate of 
civil engineers. Under a contract with the 
Patras Harbour Comrs. they were engaged 
in constructive work in the harbour, for 
which a dredger was necessary & for which 
they were using the X. The contract pro- 
vided for completion of the work within a 
specified time. Delay in completion in- 
volved payment of heavy penalties &, if 
prolonged, cancellation of the contract. The 
owners of the X. had staked their capital 
& credit on the successful resxilt of the con- 
tract. The loss of the X. stopped the work 
&, being unable from want of fimds to pur- 
chase any suitable dredger which was for 
sale, on May 4, 1929, they hired a dredger, 
the A., which was lying in harbour at Carlo 
Forte, Sardinia, to take the place of the X. 
The A. was more expensive in working than 
the X., & required the attendance of a tug 
& two hopper barges. The X. was sunk on 
Nov. 26, 1928. The A. got to work on the 
harbour on June 17, 1929. On June 30, 
1930, Harbour Comrs. bought the A. from 
her Italian owners for £9,177, & on Sept. 5, 
1930, they resold her to the owners of the 
X. for the same sum payable in instalments : 

• — Held : the measure of damages was the 
value of the X. to her owners as a profit* 
earning dredger at the time & place of her 
loss ; & that it should include : — 

(1) A capital sum made up of (a) the 
market price on Nov. 26, 1928, of a dredger 
comparable to the X. ; (&} the cost of adapt- 
ing the new dredger & of transporting & 
insuring her from her moorings to Patras ; 


ohm 

Sb (e) compen«ation for disturbanoe So lom^ 
suffered by tJie owners of the £. in carrying 
out their contract during the period between 
Nov. 26, 1928, A the date on which the sub- 
stituted dredger could reasonably have be^ 
available for use at Patras, including in that 
loss such items as overhead charges & ex- 
penses of staff & equipment & the like 
thrown away, but neglecting any special loss 
or extra expense due to the ffnanci^ position 
of one or other of the parties. 

(2) Interest upon that capital sum from 
Nov. 26, 1928. 

The rule in The Columbus disapproved 
where a vessel was in profitable employment 
at the time of her loss. — Liesbosch, Dredger 
V. Edison S.S., [1933] A. C. 449; 102 

L. J. P. 73 ; 77 Sol. Jo. 176 ; 38 Com. Gas. 
267 ; 18 Asp. M. L. C. 380 ; evh nom . The 
Edison, 149 L. T. 49 ; 49 T. L. 11. 289, H. L. 
Annotations : — ^Refd. Buokland v. R., tl933] 1 K. B. 329 ; 
The Castor, [1932] P. 142 ; Simon Pawson &; Leafs, 
Ltd. (1932), 148 L. T. 164 ; The Arpad (1934), 60 T. L. R. 
605. 

6694b Expenses of hiring substitute — ^Whether 

expenses reasonably incurred.] — The 

Edison, No. 6694a, ante. 

6696. AdfJ, Annotatioji Refd. The Arpad (1934), 
50 T. L. R. 505. 

6699. Add. Annotation : — ^Refd. The Ari)ad (1934), 
50 T. L. K. 505. 

6705. Add. Annotation: — Refd. The Edison, [1932] 
P. 52. 

6706. AM. Annotations : — Apld. A.-H. v. den Line 
& Liverpool & London War Risks Insce. 
Assoc. (1929), 34 Com. Cas. 308. Consd. The 
Castor (1932), 48 T. L. R. 604 ; Lit^sbosch 
S.S. Owners v. Edison S.S. Owners, [1933] 
A. C. 449. 

8707. Add. Annotation : — Consd. Liesbosch S.S. 
Owners v. Edison S.S. Owners, [1933] A. C. 
449. 

6708. AM. Annotations : — Apld. A,-G. v. Glen Line 
& Liverpool A London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. Consd. 
Liesbosch S.S. Owners v, Edison S.S. Owners, 
[1933] A. C. 440. 

6710. Add. Annotations : — Consd. The Castor 
(1932), 48 T. L. li. 604 ; Liesbosch S.S. 
Owners v. Edison S.S. Owners, [1.933] A. C. 
449. Refd. The Aipaci (1934), 50 T. L. R. 
505. 

6788. AM. Annotations : — Consd. The Edison, 
[1932] P. 52. Refd. The West Wales, [1932] 
P. 165. Refd. The London (JorporaliOn, 
[1935] P. 70. 

6736a. Allowance to charterer under cesser clause.] 

— The Essex Envoy, No. 2104a, ante. 

6786b. Use of naval dock & cranes — ^Repairs to 
warship.] — The West Wales, No. 6653a, 
ante. 


PART XII. SECT, 6, SUB-SECT, 6.— J. 

14 market for such 

of sfcip.]— On AW. 14, 1926, a 
hopper dinper barge bmonging to the 
the Clyde Navigation was 
sunk in ooUislon mth the 8.s. Ron^t 
admitted that those In charge of her 
were solely to blame for the accident. 
tn on aotlon at the iwtanw of Jgie 
tmstees, brought on Jan, 24, 1928, 
to assess & recover damages for, (iafer 
alia), the lose of the barge, it was 


proved that there woe no mai*ket for 
such a vessel, so that the test of market 
value was not available. The Lord 
Ordinary awarded the pursuers the 
oost of a reasonably effioient second- 
hand hopper barge. Sc the cost of 
adapting it for their special purpose 
Held ; the Lord Ordinaiy's method of 
assessing the value of tne barge was 
not erroneous.— O lvdsi NAVioArtoN 
TBtrSTttBg e, Bowrino SJ9. Co., Ltd., 
[19291 8. 0. T16.— SCOT. 


PART XII. SECT. S. SUB-SECT. 8. 

—L. 

6732 i. Damages through deprivation 
of me of vessel .] — ^Though pltf."8 vessel 
is a non-profit earning ship pltf. is 
entitled to recover from deft, damages 
based on maintenance, overhead Sc 
depreciation costs, for the time the 
sliip was actually absent from her 
duties as a result of the collision, in 
addition to the actual cost Of ropfidrs. 
— R. V. Jehry Pimm, 11933] Ex, o. R. 
186.— UAN. 
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0mm 8789—08^. BiNaiasH AKD EicpiBa Digest Suptleusnt, 

6789. Aidi Anmotadem : — ^CMEd. Tl» Ka|>ler Star, I NapieJ? Sttu;« [1983] JP. 138. Refd. The 

I B»M», [1828] P.188. 

6751. .AdS.' Aniu^tim The Loadon 
Ooirporaftiottt U ^0- 
i7GSe AM. Ann^UiM^i — UiilA* Bz^elkd k 

676S; Add. Am/okiMm Ae . I'h0 ^Sii^rdg 
B74S« Add. Ai^iaik^ 'i^A Collide The (No. I) (10d2h 48 T# li* B* ^,56* 


674Ce Addi AnmMi4m0 lo^1^). Cooii• The 

ISTmiei* {l&a8lFe m il^hoich 

$.B, Owners v. 

,A.'0.449. 


Part XIV.— Wreck. 


6794. Add. Annotation : — As to (2) Consd. Dee Con- 
servancy Board v. McConnell, [1828] 2 K. B, 
159. 

6796» Add. AnnotoAiom ;^Gonsd«Dee Conservancy 
Board v. McOonn^, [1928] 2 K. B. 169. 
Held. Oceanic Steam Navigation Co. v. 
Evans (1934), 61 T. L. B. 67. 

0797. Add. Annotations : — ^Apld. Dee Conservancy 
Board v, McConnell, [1928] 2 K. B. 169. 
Hefd. The Chr. Knudsen (1932), 48 T. L. B. 
619. 

6805* After this case add ; — 

Negligent repair — ^Limitation of 

action.] — See Pubuc Authokities, No. 949a, 
ante. 

6807. Add. Annotations: — As to (1) Consd. Dee 
Conservancy Board v. McConnell, [1928] 
2 K. B. 169 ; G. W. By. v. S.S. Mostyn, [1928] 
A. C. 67. Retd. Allgemeine Versicherungs- 
Gesellschaft Helvetia v. German Property 
Administrator, [1931] 1 K. B. 672 ; Buislip- 
Northwood Urban District Council v. Lee 
(1931), 146 L. T. 208. 

6809a. .] — ^A ketch belonging to 

defts. sank, owing to their negligence, in a 
river, of >which first pltfs. were the con- 
servators, & thereby obstructed the naviga- 
tion of the river & second pltfs.’ wharf &; 
the a^pproaches thereto. Immediately after 
the sinking of the ketch, & before any 
expenses were incurred in removing her, 
defts. abandoned her. Pltfs. jointly incurred 
expenses in removing the obstruction, & sued 
to recover the amount from defts. ; — Held : 


(1) the ketch having sunk through the 
negligence of defts., they became liable at 
common law for the dam^e caused by the 
obstruction to the navigation of the river & 
the blocking of the approach to the wharf, 
So they comd not escape liability for that 
damage by abandoning the wieck ; (2) the 
damages recoverable wefe the reasonable 
cost of removing the obstruction. — Deb 
CONSEEVANOY BOARD V. MoCONNBLL, [1928] 
2 K. B. 169 ; 97 L. J. K. B. 487 ; 138 L. T, 
666 ; 92 J. P. 64 ; 26 L. G. B. 204; 17 Asp. 
M. L. 0. 433, C. A. 

6811a. ^ .] — Defts.* steamship, 

a Norwegian vessel, while docking in Stal- 
bridge Dock, Garston, came into collision 
with & sank a barge. Pltfs., as owners 
of the dock, took steps to raise & remove the 
wreck, & by a writ in rem in the present 
action claimed to recover from derts. the 
expenses which they had incurred “in & 
about the lighting, buoying, removal, & 
destruction of the barge.” The ovmers of 
the barge had given notice that they 
abandoned their vessel. On a motion by 
defts. to set aside the service of the writ : — 
Held : the claim was for “ damage done by 
a ship,” namely, damage done by defts.* 
ship to pltfs.* dock by putting an obstruction 
in it, with Supreme Ct. of Judicature (Con- 
solidation) Act, 1926 (c. 49), s. 22 (1), (a), (iv.), 
& was properly commenced by a writ ^n rem. 
— ^Thb Che, Knudsbn, [1932] P. 163 ; 101 
L. J. P. 72 ; 148 L. T. 60 ; 48 T. L. B. 619; 
18 Asp. M. L. C. 347. 

Annotation CoMd. The IMUnerva (1933), 49 T. h. R. 563. 


Part XV. 

6817. Add. Annotation : — Consd. Admiralty 

Oomrs. V. Valverda Owners, [1937] 1 K. B. 
746. 

6881. Add. Annotation : — As to (1) Consd. The 
Castor (1932), 48 T. L. B. 604. 

6849a. .]— -The Tees (1936), 181 L. T. Jo. 

376. 

6849b. Information as to course to clear ice-field.] 

— Defts.* steamship T. J5., '^hile bound for 


— Salvage. 

St. John, New Brunswick, got into an 
extensive ice-field in which she sustained so 
much damage that she sent out an S.O.S. 
message, as it was thouglit that she was in 
danger of sinking. The S.O.S. message was 
heard & answered by pltfs.* steamship N., 
which was some thirty iniles away, So by other 
vessels, but none of these were withm 200 
miles of the T. B. The N. was also bound to 
St. John & had herself encountered the ice- 


PART Xin. SECT. 2. 

h 1. — A.-O. POB British 

Columbia v. *♦ Paoifio Foam, ”Ji 928 j 
2 D. L. R. 877 ; [1928] 1 W. W. R. 966. 
— OAN. 

li H, — ^Aotion by pltfs. to 

recover damages suilered by them by 
reason of deft, ship coming Into oolBslon 


with a bridge being erected by pltfs. 
over the York River at Qaspe, F.Q. : — 
Held : the speed of the D, In passing 
through the bridge opening was, in the 
circumstances, excessive, & since the 
speed of the Z>. was excessive it could 
not be maintained that the ship was 
navigated with reasonable care & the 
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accident was inevitable.— 'I *hiup T. 
Dodob S.S. V. Dominion Bbidob Oo., 
Ltd., Dufbbbnb Oonstbuotion 
I/TD., & La Oompaonib du Pont db 


P. 0.— OAK. 



tt.m uviuig. ivt. Duat imie t.tie 'l\ Ji, had been 
in the iee-lield for some twenty-four hours, 
but on receipt of this information she altered 
coui*se & followed the directions given to her 
by the N,, & so got clear of the ico. Pltfs. 
claimed salvage. Defts. denied that any 
salvage services wei’e rendered, as the N» 
was under a statxxtory duty to go to the 
assistance of the T. B , ; they alleged that the 
damage sustained was while she was per- 
forming tJiat duty ; that the only assistance 
requested — ^namely, to stand by, was not 
rendered ; & that they already knew the 
course to steer to get out of the ice-field, but 
this last point was foimd against them. The 
value of the A^., her cargo & freight, was 
alleged to be over £225,000 ; the value of the 
T, B. was agreed at £10,000 : — Held : each 
separate item of the proceedings could not 
bo isolated & regarded by itself & the whole 
of the cii’cumstances must be taken into 
account; without quantifying the moral 
suxjport given to defts. by the knowledge 
that the N, was coming to their assistance, 
pltfs. r( 3 ndered a very definite salvage service, 
in t/ho course of which the N. sustained con- 
siderable damage, in giving information that 
the T, B, would find clear water within twelve 
miles by steering E. ; & the proper award 
was the sum of £2,000, of which, having 
regard to the damage, £1,500 would go to the 
owners of the iV., £200 to the master & £200 
to the crew. — The Tower Bridge, P. 

30; 105 L. J. P. 33; 154 L. T. 565; 52 
T. L. B. 153 ; 18 Asp. M. L. C. 594. 

3851a. Statutory duty.]— The Tower Bridge, 

No.6849b, ante. 

3927. Add. Annotatim : — Refd. Tlie Tower Bridge, 
[1936] P. 30. 

3974. Add. Annotation: — Generally. Refd. The 
Kafiristan, [1937] 3 All E. R. 747. 

3990. Add. Annotation The Kafiristan, 

[1937] 3 All E. B. 747. 

7085. Add. Aiinotation : — Consd. Admiralty 

Comrs. V. Valverda Owners, [1937] 1 K. B. 
745. 

7066. Add. Annoiations :~- Ab to (2) Cemsd. The 
Kafiristan, [1937] 3 All E. B* 747. Retd. Akt. 


»ART XV. SECT, 3, SUB-SECT. 2.— A. 

6862 vi. .H-Tlie bringing of a 

vessel flUed with flftb, & mibinerged 
0 tbe pilot house, from a sitimtlon of 
jerll In the open sea to a plaw of 
BaCety f a substantial salvage 

J.S. 


/132. Add. A nyiotiitwn : —-Generally^ Retd. The 
Kafiristan. [1937] 3 y\ll E. B.. 747. 

7183. Add. Annofalion The Kafiristan, 

[1937] 3 All E. B. 747. 

7222. Add. Annoiaiion :—Ab to {3) Retd. Carras v. 
London & Scottisli Assurance Corpn., Ltd. 
(1935), 40 Com. Cas. 288. 

7276. Add. Annoiaiion : — Retd. Carras v. London 
& Scottish Assurance Corpn., Ltd. (1935), 40 
Com. CiiB. 288. 

7366. Add. Annotatim : — Refd. Admiralty Comrs. 

V. Valverda Owners, [1987] i K. B. 745. 

7376. Add. AnnoUdlon : — Refd. Admiralty Comrs. 

V. Valverda Owm?rs, [1937] 1 K. B. 715. 

7478. Add. Annotation : — Consd. The Castor (1932), 
48 T. L. R. 604. 

7474. Add. AnnoiuHon Apld. The Castor (1932), 
48 T. L. R. 604. 

7476. Add, Annotation : — As to (1) Expld. The 
Castor (1932), 48 T. L. B. 604. 

7475 a, What should be considered — Earning 

power of ship — ^Existence of time charter.] — 
In a salvage action i)ltfs. obtained an order 
for the appraisement of ^ defts.’ ship. The 
valuer appraised the ship on the footing 
that she was employed & likely to be 
employed, but the fact that she was under 
a promablo time charter which had nearly 
seven years unexpired was not disclosed to the 
valuer : — Held : an appraisement should be 
based on the value of a ship to her owners as 
a going concern ; the earning power under the 
charterparty should be taken into account 
as one of the elements of value ; accordingly 
the appraisement was not conclusive ; &, 
on further evidence adduced in ct., the value 
should be raised from £72,820 to £85,000.— 
The Castor, [1932] P. 142 ; 101 L. J. P. 88 ; 
147 L. T. 359 ; 48 T. L. B. 604 ; 18 Asp. 
M. L. C. 312. 

7476. This case should be No. 7477a. 

7477b. •] — The Castor, No, 7476a, ante. 

7495. 4.dd. AnnoUdlon : — Consd. Admnalty 

ciomrs. V, Valverda Owners, [1937] 1 K. B. 
745. 

Salvaois CO.. Ltd., Vancouver 
Drydook & Salvaqb Co.» Ltd, v, 
Thu M.S. Tex,” Home Inburanob 
Oo. OF New York v. The M.S. 
^Tbx,” [19SI] 1 W. W. R. 158 ; ^2 
D, L7R 657 ; 48 B. O. R. 484. — CAN. 


service. — ^S mith v. The ” Kac^ Hook ” 
(1932), 45 B. 0. B. 522,— CAN. 

PART XV. SECT. «, SUB-SECT. 1.— 
a. (a). 

^ J, Pacific 
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Cases 7519—8067. Ekolish AND Emfibb Dignst Supfdbm&nx. 


7519* Add^ Annotation : — Generally^ Refd, Ad- 
miralty Oomi's. V, Valverda Owners, [1937] 

1 K. B. 745. 

7564, Add, A nnotation : — Generally , Retd. The 
Kafiristan, [1937] 3 AU R B. 747. 

7621a. No open market for ships — 

Restrictions on exchange.] — The E,, a Ger- 
man ship, was salved & towed into Dover 
Harbour, & the salvors alleged that her 
sound value at the time the services ended 
was £46,000. This iigure was arrived at by 
taking the sum of 650,000 marks which was 
the price at which the ship was subsequently 
sold, & con veiling it into sterling at the rate 
of 12*2 marks to the £. There was no 
reliable standard upon which such convei'sion 
into sterling could be made, &> the usual 
method of assessing the value of a salved ship 
based upon sales of similar vessels, was not 
available, as the shortage in Germany of 
foreign exchange prevented such sales. 
Evidence having been given that the cost of 
building a similar shij) in Germany would be 
approximately three times the sum of • 
650,000 xna-rks for which the salved ship had 
been sold : — Held : the salved value of the 
ship was one-tliird of the cost in sterling of 
building a new & similar shiiJ in England 
less the cost of repairs. — Lady Dungannon 
Owners v , Eisenach Owners, Simson &; 
Gor.TATH Owners v , Eisenach Owners, 
[1930] 1 AU E, U. 855; sub nom. The 
Eisenach, 155 L. T. 442. 

(c) Other Cases, 

7678a. Collision — Owners of salvor also owning 
vessel partly to blame — Circuity of action.] — 

The E, collided with the K,^ blame being 
apportioned by agi’eement as to three- 
quarters to the E, & one-quarter to the K. 


Part XVI.- 

8002. Add, Citation : — 17 Asj^. M. L. 0. 338. 

8030. Add, Annotaiion : — Distd. Humber (Jon- 
servancy Board v. Federated Coal Shipping 
Co., [1928] 1 K. B. 492. 

8044a. . ] — A collision occun^ed off Flush- 

ing at the mouth of the river Scheldt, between 
a British & a Dutch steamship. In an action 
by the ownei-s of the fomier, the owners of 
the latter jd^^^^ded {inter alia), that their 
vessel was at the time in charge of a Dutch 
pilot by compulsion of law, & that the 
negligence, if iuiy, was solely that of the 


The K, was badly damaged, & salvage 
assistance was rendered by the B, The 
owners of the B, were also the owners of the 
E, The owners of the B, claimed salvage ; — 
Held: (1) the fact that the sahing vessel 
belonged to the same owners as did the col- 
liding ship did not in equity disentitle her 
from claiming the appropriate salvage re- 
muneration. Per J iORD Wright : the owner 
of the salving ship is dissociated from him- 
self as owner of the wrongdoing ship ; (2) in 
any event, the IJoyd^s salvage agi’eement 
executed between the parties, which 
specifically provided for salvage remunera- 
tion in the event of success, removed any 
doubt that the owners of the salving ship 
were entitled to a salvage award. — ^^B ijaver- 
FOBD S.8. Owners v, ICafiristan 8.8. 
Owners, The Kafirtstan, [1937] 3 All E. R. 
747 ; 106 L. J. P. 91 ; 167 L. T. 439 ; 53 
T. 1.. K. 1010 ; 81 8ol. Jo. 814, 11. L. 

7727. Add, Annotation: — .Is to (1) Refd* Ad- 
miralty (Jomrs. V, Valverda Owners, [1937] 
1 K. B. 745. 

7728. Add. A nnotation : — Refd. Nestor 8.8. Owners 
V, Mungana 8.8. Owners, The Mungami, 
[1936] 3 All E. li. 670. 

7739a. Dependent on circumstances.] — There is no 
general mle as to the proper ai)portionment 
of a salvage aw^ard as beiwt;en owners, mastc’r 
crew, hut the api)ortionment must in each 
case depend upon the particular circum- 
stances. — Nestor 8.8. Owners v, Muncjana 
8.8. Owners, The Mungana, [1936] 3 All 
E. 11. 670. 

7881. Add. Annotation : — Consd. Louis Dreyfus & 
Co. V, Tempus Shipping Co. (1931), 47 
T. L. B. 542. 

7910. Add, Annotation : — Refd. Tempus Shipping 
Co. V, Louis Dreyfus & Co., [1931] 1 K. B. 195. 


Pilotage. 

pilot. The ci. found that the collision was 
due to tlie negligent navigation of the Dutch 
vessel, A, after twidence had been givnn 
as to the Dutch law on the question of com- 
pulsory pilotage : — Held : tliough the em- 
ployment of the pilot was compulsory, the 
pilot acted as the adviser of the master who 
remained in charge, A, therefore, the owners 
of the Dutch vessel w^ore liable for the dam- 
ages sustained by the owners of the British 
vessel. — The Prins Hendrik, [3 899] P. 177 ; 
68 L. J . P. 86 ; 80 L. T. 838 ; 8 Asp. M. L. C. 
548. 


Part XVII. — Shipping Casualties. 

8057. Add. AmudaHoyi ;-~Refd. Tlje, Royal Star (1927), 97 L. J. P. 49. 


PART XVII. SECT. 2, SUB-SECT. 3.— B. 

gri.^ .1 ■ K. \va« the inaHUir 

uf a laiiiK'li, plying in I’ort JackHoii, 
whioJi collided ^vitli a racing eight. 
An inquiry into the collision was held 
under sect. 27 of Navigation Act, 1901. 
The Ct. of Marino Inquiry held that 
there had been misconduct on part 


& called upon him tn sliow cause why 
liiK coi’tiiicatc^ should not he Buspended, 
K. thereupon obtained a mle nisi for 
a WTlt of iirohibition to mstraiu any 
further proceedings. The rule nisi was 
dischaiged by Stephen, J., sitting in 
chambers, upon the gi’Oimd that such 
certificate could be dealt with upon a 
finding of misconduct as dlstingiushed 
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from tt finding of gross iniHCfniduot 
Upon appeal i—Held : the apTdieatioiii 
for a writ of prohibiliou, if such writ 
would lie, was pi’ematnre & tbci appeal 
must t)e dismissed. JSetrible : a au*ti- 
ficate may only be suspended or 
celled under sect. 27 of Navigation Act, 
1901, upon a finding of gross mis- 
conduct . — fte WibUAMS, Exp* EosMan 



VoL XU. — Shipping. Cases 8059— ^OS. 


Part XVIII. — Limitation of Liability of Owners and Others. 


8069. Add. AnnoMion : — As to (1) Refd. The 
Napier Star, [1933] P. 136. 

8070. Add'. Annotation : — Refd. The Championj 
[1934] P. 1. 

8071. Add. Annotation As to (1) Consd. The 
Champion, [1934] P, 1. 

8080. Add. Annotation : — Consd. Cory & Son, Ltd. 
V. Dorman, Long & Co., [1936] 2 AJl E. R. 
386. 

8088. Add. Citation 17 Asp. M. L. C. 270. 

Add. Annotations: — Consd. The Ruapehu 
(No. 2), [3929] P. 305. Refd. Gosae MiUard 
V. Canadian (iovernrnent Merchant Marine, 
Amerujan Can Co. v. Same, [1927] 2 K. B. 
432. 

8083a. Company managing barge under 

verbal agreement with lightermen.] — For the 

purposes of cert-ain consiruciional work pltfs. 
supplied d(*fts. with barges lor the removal of 
soil. Hy the negligemte of a bargee damage 
W'HS done to a (loffer dam, part of dcfts.' 
works, in previous proceedings, i)ltfs. were 
held to be liable. The present action was 
brought under Merchant Shipping Act, 1894 
(c. 60), s. 503, to limit tladr liability to £8 
for each ton of the ship’s tonnage. Pltfs. 
had in 1916 formed a subsidiary co., Cory 
Lighterage, Ltd. all lighters wore trans- 
f(‘iTed to the new co. the men employed on 
them became employees of the subsidiary 
co. From 3 917 the inanagoment of the sub- 
sidiary co. was carried on by tlie principal 
co. & in 1927 a notice was sent out that 
trading in t he name of the snl)sidiary co. was 
to cease. The co. itself, however, continued 
to exist, & although all agreements with third 
j)ai*ties were made with the principal co., all 


profits were credited to the subsidiary co, & 
all expenses, wages & the like were debited 
against it. There was not at any time any 
document in writing transferring the property 
or any rights therein from the subsidiary co. 
to the principal co. In these cmcumstances 
the question arose whether pltfs. were the 
** ownei*s ** or the charterers demise of 
the barge within Merchant Shipping Act, 
1894 (c. 60), s. 503, as amended by Merchant 
Shipping (Liability of Shipowners & Others) 
Act, 1900 (c. 32), s. 1, Merchant Shipping Act 
1906 (c. 48), s. 71, & Merchant Shipping Act, 
1921 (c. 28), s. 1 (2) i— Held: pltfs. were 
neither the owners nor the chartei*ei*s by 
demise of the barge & were not entitled to 
limit their liability under Merchant Shipx)ing 
Act, 1894 (c. 60), R. 503. — Cory (Wiijjam) 
& Son, Dm. v. Dorman, Long & Co., Ltd., 
[1936] 2 AU E. R. 386; 155 L. T. .53; 80 
Sol. .To. 509 ; 41 Com. Cas. 224, C. A. 

8083b. “ Charterers by demise.’*] — Cory (Wil- 
liam) & Son, I/td. v. Dorman, Long & Co., 
Ltd., No. 8083a, ante. 

8088. Add, Annotation : — Consd. The Minerva 
(1933), 49 T. L. R. 563. 

8090a. .] — Robin Hood Mtllr, Ltd. 

t?. Paterson S.S., Ltd. (1937), 81 Sol. Jo. 
509, P. C. 

8099. Add. Annotation : — As to (2) Consd. Tempus 
Shipping Co. v. Louis Dreyfus & Co. (1930), 
144 L. t. 13. 

8108. Add. Annotations : — As to (1) Consd. Tempus 
Shipping Co. v. Louis Dre^^is & Co., [1931] 
1 K. B. 195. Refd. Cosmopolitan Shipping 
Co. (Inc.) V. Hatton & Oookson, Ltd. (Liver- 
pool) (1929), 143 L. T. 296. 


(t<)3r0, 35 8. ri. N. S. W. 541 ; 52 N. 8. 
W. \V, N. 210, AUS. 

1 i. — - UcccmMruction of collrntm — 

One party nbse7t,1.]~ -K., the Tnastor of a 
Hteam forry \vhic*li had l»oon involved 
iu a <’()llisiou \>ith a coastal steamer, 
\vas summoned to appear befon» a C't. 
of Marino tnquiry appoinbul to iu- 
V(’.stiK«tc^ the (jircuiustanees of the 
collision. After ovidenee had been 
entered uptui, tljo ct. attended a reoon- 
stnudit)n of manmnvn^s of vessels 
(jorujorned in the collision. The recon- 
struction ttK>k plact' in 10. absence, & 
witliout his knowledffe. K. became 
aware of what had taken place before 
t,erininatiou of ])ro<’.c(HiiuK:.s before the 
(Jt. of IVlarino Inquiry, l)ut thou? was 
no evidence t iiat he had communicated 
with his lethal advisers in regard thereto. 
The et. found that tho. (jolUsion was due 
to th(! ncKliKent navigation of E., & 
indifiated that la? would be called upon 
to show cause why Ins (sertificate should 
not. be dealt with. E. thenuipon 
obtained a viiho nm for a prohibition to 
rostrain further procot'dinffs ; — HeM: 
the J'ulc nisi must be made absolute on 
the KTOunds : (1) the reconstruction 

& the order of the ct. subsequent there- 
to involved a denial of natural justice 
to E. ; (2) the reconstruct iou, not being 
a mere view, amounted to evidemso 
adduced otherwise than In oth 5U cjt. ; 
it was not open to aiipot. to waive his 
rights as the inquiry was one in which 
the public was Interested. --if e OOUBT 
OP Marine iNQUiuy, Jjlx 
f 1935), 52 N. S. W. W. N. 1.— AUS. 


PART XVIII. SECT. 1. 
stn* Whether limiiatuyn binding on 


Crmjm.} — ^I’ho drown is not bound by 
Merchant Shlppiiigr Act, 1891 (c. 60), 
H. 503, Whoi*© therefore the South 
African Hallways & Harbours sued 
resp. co. for damages arising out of the 
sinking of a ship owned by resj). in the 
approach to a harbour 4c the latter 
pleaded sect, 503 : — Held : an ex- 
ception to this portion of the plea 
should have boon allowed.- — 8ot7TH 
African Railways & Haubours v, 
Smith’s Coasters (Pty.), Ltd., [1931] 
App. D. 113.— 8. AF. 

8. .] — ^As the Crown was not 

(jxpressly mentioned in Merchant 
.Shipping Aci., nor was the Act expressly 
made applicable to it, thi^ respon- 
sibility to the Crown could not bo 
limited by the et. — Canada Steatvi- 
SHIP Line's, Ltd. v. Emile Charland, 
Ltd., fl933] Ex, 0. K, ld7.— CAN. 

PART XVIII, SECT. 2. 

sa. Dumb barge.} — ^A lighter was not 
registered, & although originally fitted 
with a rudder, at the time of the col- 
lision it had neither a rudder nor side- 
lights nor any means of propulsion. 
It w^as used by the owner to carry cargo 
from a deepwater port to a shallow 
water port : — Held : such a lighter 
was a ship " within sect, 503 of 
Merchant Shipping Act, 1894.--Holy- 
MAN (William) & Sons Pty., Ltd. v. 
Marine Board ofLadncbston (1931), 
24 Tas. L. H. 64.— AUS. 

PART XVIIL SECT. 4. 

8087 i. Marmer of loss — Lem due to 
improper naieigaHon.**] — ^Pltf.’B yesMl 
oolUded with the look gates of the L. 
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Canal permitting the water to rush 
through & datmige property. Four 
actions were instituted a^nst pitf. Sc 
It feared other actions. Pltf, sued for 
limitation of liability imder Merchant 
Shipping Act, 1 894 : — Held : the acci- 
dent which occurred was due to the 
engrineer misundeiutanding a signal 
given from the bridge ; & the error of 
the engineer was a case of improper 
navigation, the owners oould not pro- 
vide for such an event Sc as the oolU- 
sion occurred without actual fault or 
privity of the owners they were entitled 
to judgment limiting their liability. — 
Canada Steamship Lines, Ltd. v, 
Emile Charland, Ltd., [1933J Ex. 
C. K. 147.— CAN. 

8092 i. Loss must be uriihout fault or 
privity of oumer — On^us of proof. 
Held : where the owner of a ship, after 
having been condemned in a previous 
action to pay damages for loss Sc 
damage to a cargo, brings another 
action in which he claims a limitation 
of his liability, either under the pro- 
visions of soot. 503 of Merchant Snip- 
ping Act or of sect. 903 of tho Canada 
Shipping Act, he must show aihrma- 
tively that the damage or loss hap- 
pened without his actual fault or 
privity ; he must exculpate himself (as 
distln^shed frimi his servants or 
employees) from tho responsibility for 
the loss or damage in rospect of which 
ho claims the limitation Sc the onus is 
upon him to show that there was uc 
default or privity of his own.— 
Paterson S.S., Ltd. v. Canadian Co- 
operative Wheat Producers, Ltd., 
[1935] S. O. H. 617 ; 4 D. L. H. 637.— 
CAN. 



Oases 8108a^>-8897. English and Empire Digest Supplement, 


8108a. Loss direct consequence of fire.] — 

TBMFU8 Shipping Co., Ltd. e. Dbbttos 
(Lottis) <St Co., Ltd., No. SOOOa, ante. 

8104a. Dock owner with controlling Interest In 
second dock — Whether second dock Included i 
In the area ” lor purpose of calculating 
liability.] — Pltls., a limited co., owned docks 
at B., in one of which defts.* vessel B. received 
damage. The B. was the largest vessel 
which had been in those docks within the 
statutory period, but pitfs. also had a con- 
trolling interest in docks at F. owned by 
another limited co. in which a larger vessel 
than the B. had been docked : — Held : even i 
assuming pitfs. exercised any power over 
the F. docks within 1900 Act, s. 2 (1), those 
docks were not within the area ** con- 
templated by the sect., namely, the area 
containing within it the particular dock in 
which the damage was caused ; & pitfs. 
were entitled to a limitation decree based 
on the tonnage of the B * — The Ruapehu, 
No. 2, [1929] P. 305 ; 98 L. J. P. 167 ; 142 
L. T. 96 5 45 T. L. R. 657 ; 18 Asp. M. L. O. 
64 ; 9 itb nom. Gkeen (R. & H.) & Siixet 


Weir, Led. v. Ruapehu S.S. Owners, 85 
Com. Oas. 86. 

8108* Add. Annotation : — Aa to (1) Reid. Great 
Western Ry. Co. v. Rassos Steam Navigation 
Co. (1930), 144 L. T. 121. 

8121a. Whether Merchant Shipping Act, 1906 
{c. 4-8), s. 69, retrospective.] — Above sect., 
with reference to the calculation of the 
tonnage of a steamship for the purposes of 
limitation of liability, is not retrospective 
so as to apply to a coUision occurring before 
the Act came into operation, though the 
limitation of liability action was commenced 
after the Act came into operation. — 
Langdale (1907), 76 L. ,T. P. 164 ; 23 T. L. R. 
683. 

8132. Add. Annotation : — Reid. Young v. Mer- 
chants Marine Insurance Co. (1932), 37 Com. 
Cas. 260. 

8134. Add. Annotation : — Reid. Yoimg v. Mer- 
chants Marine Insurance Co. (1932), 37 Com. 
Cas. 260. 

8185. Add. AnnotcUion : — ^Refd. Young v. Mer- 
chants Marine Insurance Co. ^982), 48 
T. L. R. 579. 


Part XIX. — Liens on Ship, Freight and Cargo 


8168. Add. AnnotaiUms : — As io (1) Held. Tlio 
Beldis, [1936] P. 51. 

8182. Add. Annotation : — Afi to (1) Reid. The 
Minerva (1933), 49 T. L. R. 663. 

8189. Add. Annotation : — Refd. The Zigurds (No. 1) 
(1932), 48 T. L. R. 556. 

8193. Add. Annotation: — ^Refd. The Humorous, 
The Mabel Vera, [1933] P. 109, 

8215. Add. Annotation : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B, 159. 

8216. Add. Annotation : — Refd. G.W. By. v. 
S.S. Mostyn, [1928] A. C. 67. 


8232. Add. Annotation : — ^Refd. The Zigurds (No. 4) 
(1932), 48 T. L. B. 663. 

8279. Add. Annotation: — Refd. The Minerva 
(1933), 49 T. L. R. 663. 

8298. Add. Annotation : — Generally ^ Refd* The 
Zigurds (No. 1) (1932), 48 T. L. R. 656. 

8310. Add. Annotation: — ^Refd. The Minerva 
(1933), 49 T. L. R. 663. 

^ 8333. Add. Annotations: — ^Refd* The Minerva 
(1933), 49 T, L. R. 563 ; Tlie Beldis, [1930] 
P. 51. . 

8367. Add. Annotation : — ^Refd. The Rehearo 
(1933), 49 T. L. B. 559. 


PART XVIII. SECT. 8, SUB-SECT. 4 

• 0 . Onus of proof. I — Held : the onus 
was on petitionerB of showing that the 
damage did not ariae on distinct 
ocoaelons ; they must therefore 
establish that the second collision 
was caused by the same mistake as 
cansed the first. — The “ Luculutb ” 
V . Thk “ R. Mackat,” [19291 S. 0. 
(Ct. of SesB.) 401.— SCOT. 

PART XVin. SECT. 5, SUB-SECT. 6. 

g .3— the 

words *• engine-room space deducted,” 
as found in Canada Shipping Act, 
K. S. 0., 1927, 8. 904, & in the oorre- 

E ding pro'won of the Merchant 
ping Act, 1894, refers to the 
Lctlon allowed for propelling power 
as appearing in the oertlfioate of 
registry. In oalcnlatlng the tonnage 
of a ship in limitation of liability pro- 
ceedings, the tonnage allowed for the 
power propelling space must be added 
to the register tonnage.— Eastern 
8.8. Co., Ltd, e. Canada Atlantic 
Transit Co., [1929] Ex. 0. H. 108. 
—CAN. 

„ .1 — Held: for 

the purposes of limitation of UabiUty 
under Merchant Shipping Act, 1894, 
8. $08, as amondea by Merchant 
Shipping Act, 1906, s. 69, the words 
** enmne room space ” in sects. 78, 
603 of the Act of 1894, In t. 3 In 
Sehed, JI. thereto, mean the whole of 


the space oocupled by the propelling 
power of a stoamship, including the 
engine room space, &, acoordiugly, the 
proper method of calculating the 
tonnage of a vessel for the above 

S oso Is to add to the net roadster 
age, as shown by the snipes 
certificate of registry, the tonnage 
therein deducted ” on account of 
space required for propelling power.” — 
Twa Milumumul (1929), 80 S. R. 
N, S. W. 461 ; 47 N. S. W. W. N. 170, 
191.— AUS. 


PART XIX. SECT. 1. BUB-SECT. 1. 

so. Whetficr assionable.] — HeM : in 
an action for damages by ooUision, 
the sale of one of the ships by the owner 
does not disentitle him from enforcing 
a maritime lien on the other ship. 
Such a lien is in general, & in such a 
case as this is unassignable. — Duff o. 
The ” Progress.” [19283 Kxoh. C. R. 
157.— CAN. 


PART XIX. SECT. 1, SUB-SECT. 4.-^ 
B. (a). 

b j, ,] — Services performed 

by a man engaged to superintend the 
installation of maohlnery in a ship, to 
have charge of all the operations of 
fitting out, purchasing supplies, 
finding occupation for the ship, etc., 
do not create in his favour a xnarittme 
lien. His subsequent assumption of 
the duties of master involving the 
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navigation of the vessel would, if 
properly proven, create a maritime lien 
for his services during the period when 
he was engaged in carrying out his 
duties as master. — Niohoiron & Shaw 
V . The Jotland, [19311 Ex. C. R. 70. — 
CAN. 


PART XIX. SECT. 4, SUB-SECT. 1. 

8370 i. Determined by lex fori .] — 
The A. was an American vessel on 
which H. & E. Holding Company Inc., 
of Now York held a mtge. Messrs. 
B., C. Sc M., Ino., of Connecticut had 
furnished certain necessaries to the 
vessel, for which the laws of the United 
States gave a maritime lien. The 
vessel was subsequently libelled & sold 
in New Brunswick, Canada, & the 
proceeds of the sale were deposited in 
ct. for subsequent distribution. The 
mtgee. appeared Sc claimed that his 
mtge. should be preferred to the claim 
of materialmen : — Held : though by 
English law a maritime Hen ore&ted by 
a foreign law, under droumstances 
which do not give rise to a maritime 
Hen according to English law, is re- 
oognised ; the priority which it will be 
given in the ^tribution of proceeds 
is treated as relating only to the remedy 
determined by the law of the forum at 
whi^ the vessel is libelled Sc sold, the 
mtge. should be preferred to the claims 
of the matenahnan.— Marquis . 
The Astoria, [1931] Ex. 0. R. 195,— 
CAN. 



VoL XLI.-Sliippiiig. Cases 8406a-B694a. 


for wages & disbursements on same 

wotlng*]-— In June, 1931, the steamship 
M, was supplied by a firm of necessaries 
men with bunker coal, for which the then 
master bound himself & the ship, &i in 
•fi! another firm supplied the ship 

with coal, for which the succeeding master 
4 ^ actions in rem 

names of the respective masters for 
disbursements : — Held : (1 ) the claims ranked 
pari passu & not in the inverse order of their 
attachment ; (2) the lien of the master for 
disbursements is the same as his lien for 
wages, &: accordingly ranks on the same 
footing ; (3 ) the master’s lien for wages is post- 
poned to that of the crew. — TheMons, [19321 
P. 109 ; 101 L. J. P. 67 ; 147 L.T. 260 ; 48 
T. L. R. 655 ; 18 Asp. M. L. C, 811. 


8400b* Disbursements by successive masters*} — 
The Mons, No. S406a, ante. 

8409* Add. Annotation : — As to (2) Folld* The 
Mons, [1932] P. 109. 

8437a. .] — The Mons, No. 8406a, ante. 

8443* Add. Annotation : — Generally, Refd* The 
Zigurds (No. 1) (1932), 48 T. L. R. 566. 

8448* Add. Annotation : — Refd. The Zigurds (No. 4) 
(1932), 48 T. L. R. 603. 

8457. Add. Annotation : — Distd. The Zigui'ds 
(No. 1) (1932), 48 T. L. R. 556. 

8498. Add. Annotations : — ^Refd. The London, 
[1931] P. 14 ; The Baarn (1932), 49 T. L. R. 
132. 


Part XX.— Lighthouses. 


8508. Add. Annotation: — Retd. A.-G. v, Cornwall 
County Council (1933), 97 J. P. 281. 

8511a. Liability as foreign-going ship — Effect of 
loading & unloading cargo at home ports on 
outward voyage.] — Under Merchant Shipping 
(Mercantile Marine Fund) Act, 1898 (c. 44), 
a vessel which has, at a home port, loaded 
cargo for abroad &> has paid light dues for a 
voyage as a foreign-going ship & then calls 


at other home ports & loads cargo at those 
home ports with a foreign destination, is not 
liable in addition to pay light dues as a home- 
trade ship merely because she also loads 
cargo at one of those home ports & dis- 
charges it at her last homo port of loading. — 
Tiunity House Corpn. v. Cedar Branch 
S.S. Owners (1930), 46 T. L. R. 641 ; 143 
L. T. 362 ; 74 Sol. Jo. 438 ; 18 Asp. M. L. C. 
151. 


Part XXI. — Harbours, Docks and Piers 


8520. Add. Amwtatlon : — Refd. West (Samuel), 
Ltd. V. Wright’s ( Colchester ). Ltd. (1935), 40 
Com. Cas. 186. 

8534. Add. Citation : — 26 L. G. R. 1. 

8540. Add. Annotation : — Consd. British Trawlers* 
Federation, Ltd. v. London North-Eastern 
Ry. Co. (1932), 147 L. T. 313. 

8543. Add. Annotation : — As to (3) Refd. British 
Trawlers’ Federation, Ltd. v. London & 
North-Eastern By. Co., [1933] 2 K. B. 14. 

8546* Add. Annotation : — Refd* Busby v. 

Avgherino, [1928] A. 0. 290. 

8564a* Exemption — ^Abolition of*] — Held : the ex- 
emption claimed having been shown to be 
in existence for over one hundred years, the 
ct. would endeavour to find a legal origin 
for it, but, assuming the exemption to have 
been proved, it was abolished by Shipping 
Dues Exemption Act, 1867 (c. 15). — New- 
port CoRPN. V. Isle op Wight Fabi^ers’ 
Trading Society, Ltd. (1928), 92 J. P. 109. 

8569* Add. Annotation : — ^Refd* A.-G. v. Cornwall 
County Council (1933), 07 J. P. 281. 


8594a. Construction of special Act against 

company.] — By the Liverpool Dock Acts of 
8 Anne & 2 Geo. 3, certain tonnage duties 
are payable to the dock co. on all vessels 
sailing with cargoes outwards or inwards, so 
as no ship shall be liable to pay more than 
once for the same voyage out & home. This 
is one entire duty imposed upon one entire 
voyage out & home, if there bo either an out- 
ward or an inward cargo in such voyage, 
but without making any advance if there 
should be both. 

Must we not suppose that the legislature 
intended to use these words in the sense 
in which they are commonly understood ; 
that is, as descriptive of a voyage com- 
mencing from & terminating in the county 
to which the ship belongs, or, as here, in 
some particular port of such country ? If 
the words would fairly admit of different 
meanings, it would be right to adopt that 
which would be most favourable to the 
interest of the public, & most against that of 
the co. ; because the co. in bargaining with 
the public ought to take care to express 


PART XXL SECT, 1. 

sp* IjCOsc of vfharf — Ejectment .] — 
Where a wharf side site in the B. 
Horbour E. London, had been leased 
to applt. by the Union of 8. Africa, 
who was the owner of the site, Sc an 
action for ejeotinenfc had been brought 
by the S. African Bye. & Harbours 
Meld: as pltf. was the Governor- 
Gen^ial in cbunoil. who In railway Sc 
harbour matters sued In the name of 


the 8. Airioau Rye, & Harbours as 
directed by sect. 65 of Act 22 of 1016. 
Sc who owned the wharfsldo site, a 
contention that pltf. was not the 
owner of the site could not be sus- 
tained. — ^Winter v. 8. African Bts. & 
Habboubs, [1920] App, D. 100--“S. AP. 

PART XXL SECT. 4. 

b 1. Ship sunk in harbour 

— LicMitv of owner for expenses of 
lightino, buoyino St aestrucHon,] — Reg, 
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I 63 of the regs. under Railways Sc 
Harbours liogulatlon. Control Sc Man- 
agement Act is ultra vires in so tar 
ns It purports to pi'ovlde that the 
expenses reasonably incurred by the 
administration in the lighting, buoying. 
Sc destruction of a ship sunk In the 
harbour may be recovered from tb 
owner or hla agent. — Smithes Coaotbks 
(Pkopbibtary), Ltd. v. South African 
Raidwayb Sc Habdoubs, [1930] N. L. H. 
103.-H5. AP. 
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distinctly what payments they were to 
receive ; & becailse the public ought not to 
be charged, unless it be clear that it was so 
intended (Lord Eldenboroxtgh, O.J.). — 
Gii^dart V, Gladstone (1809), 11 East, C75 ; 
103 E* R. 1167. 

Annotations : — Consd. Poptsmouth Floating Bridge Co. v. 
Nanco (1843), 6 Scott N. R. 823 ; Stockton & Darlington 
Ry. Co. V, Barrett <1844), 7 Man. & G. 870 ; Pryoe v, 
Monmouth Canal &. Ry. Co. (1879), 4 App. Cas. 197, 

8618a. Lighter sinking after being moved— Onus 
of proof.] — ^While pltfs.’ lighter W, was 
loading cargo from defts.* steamship in 
the Royal Albert Docks defts.’ servants 
moved the TF. to another position, &> she 
was left for the night moored alongside 
the quay &; a little inside the stem Sc port 
bow of the steamship. On the following 
morning the IF. was found sunk through 
water having entered her hull from an un- 
known cause. Pltfs. failed to establish any 
positive evidence of negligence, but they 
alleged that the fact that defts. had moved & 
reraoored the TF., & that she sank, raised a 
primd facie case of negligence which defts. 
ccmld only discharge by proof that the JV. 
sank from a cause which they could not have 
avoided by the exercise of reasonable care : — 
Held : defts. were not insurers of the TF.’s 
safety ; they had no gi'eater duty than to 
exercise reasonable care & skill in the handling 
& management of her ; & having shown such 
care & skill they had discharged the burden 
upon them ; further, assuming that the sink- 
ing of the IF. afforded primd facie evidence of 
negligence, defts.’ suggestion that the leakage 
which caused her to sink was due to her con- 
dition as an old wooden barge Avas a reason- 
able suggestion ; having sliown a reasonable 
way consistent with the accident having 
liappencd without their negligence, they had 
shifted the burden of pr<.)of back to pltfs. 
1-0 establish tliat it was the negligence of 
defts. which caused the TF. to sink ; Sc that 
accordingly the claim failed. — T hk Mijlbeba, 
11937] P. 82 ; 10(5 L. J. P. 57 ; 166 L. T. 
348 ; 53 T. L. K. 314. 

8620* Add. Annotation : — Refd. The RockabiU, 
L1937J P. 93. 

8624. Add. Annotation : — ^Refd. The RockabiU, 
[1937] P. 93. 

8629a. No duty to disclose condition 

of berth.] — Pltfs.' steamsbip was damaged by 
lying in an uneven berth at a wharf owned by 
defts., a railway co. Defts.' harbour master 
at the wharf acted as ship’s agent for pltfs. 
for the limited purposes of reporting the ship 
at the Custom House, paying the pilot, & 
providing the master with funds to pay the 
labourers discharging the cargo. Before 
pltfs. arranged to send the vessel to the 
wharf the harbour master had in writing 
informed them that the berths were “ per- 
fectly safe for steamers to lie aground.” 
Defts. alleged that the vessel came to the 
wharf subject to printed conditions, known 
to the harbour master, whereby the railway 
co. did not represent, warrant or guarantee 
that the berths alongside the wharf were 
safe or suitable for the acconamodation of 
vessels, Sc all vessels brought alongside 


remained at the sole risk of their owners Sc 
on the terms that the co, should ” in no 
event whatever be liable for any damage 
. . . however caused to or suffered hy any 
such vessel.” The harbour master did not 
in fact know that the berth was defective : — 
Held .• (1) even if the harbour master ought to 
have known of the defective condition of the 
berth, which was doubtful, it was not his 
duty to impart to pltfs. information, acquired 
as harbour master, which would be against 
the interests of defts. & of the harbour master 
to disclose ; (2) the notice did not form part of 
the contract between pltfs. Sc defts., & afforded 
defts. no defence ; Sc accordingly pltfs. were 
entitled to judgment. — The Haylb, [1929] 
P. 276 ; 99 L. j. P. 146 ; 141 L, T. 429 ; 45 
T. L. R. 660; 18 Asp. M. L. 0, 60. 

8632. Add. Annotation : — -Refd. The Kockabill, 
[1937] P. 93. 

8632a. — Whether loss recoverable from 

Harbour Board under Maritime Con^ 
ventlons Act, 1911 (c. 57), s, I.]- -Pltfs., the 
owners of the J\. O., sued defts. the owners 
of the II., for damages arising out of a col- 
lision between the K. O. Sc the Ji. near tiui 
entrance to the Princes Half Tide Dock in 
the River Mersey. The owners of the R. 
pleaded that the R. had been ordered to 
leave the dock as Sc when she did by the 
oflicials of the Mersey Docks Sc Harbour 
Board. Pltfs. thereupon added the Dock 
Board as defts. The K. O. was lying at 
Princes landing stage. River Mersey ; the R. 
was in ihe Princes Half Tide Dock, which is 
a little lower d(jwn tlie. river than the landing 
stage. Bucknili., J., found on the facts that 
tl»e K. O. left the stage before the R. was 
directed by the harbour-mast-<u* to come ahead 
into the entrance, Sc absolved the K. O. from 
blame, but held both the R. Sc the Dock 
Board to blame on tb(‘ ground that the 
employees of the Dock Board w^ere co- 
operating witli the master of the R. in bring- 
ing the R. out of dock into ilie river Sc did 
so at a time Avhen, if either of defts. had had 
a better look-out, they would have seen tliat 
the K. O. had started away from the stage. 
He accordingly gave judgment* for the K. O. 
against both defts. Sc dismissed the counter- 
claim of the R. against the Dock Board on 
the ground that the common law rule as to 
contributoiy negligence. Sc not the maritime 
rule of division of loss, applied. (.)n appeal : 
— Held: (1) the K. O. was to blame for a 
bad look-out Sc for leaving tlje stage as Sc 
when she did, which {per ScoiT, L.J.) was 
at or about the same time as the R. began to 
come ahead through the entrance ; the R. 
was also to blame because, after th(i direction 
to come ahead had been given, if she had been 
keeping a good look-out she would have seen 
the approaching K. O. Sc ought to have 
stopped her way Sc remained in the entrance ; 
Sc the proportion should bo tw^o-thirds to the 
K. O. & one-tliird to the R. ; (2 ) (per Slessek 
Sc ScoTr, L.JJ.) that the dm^ctions of the 
dock-master were ordei‘s within the moaning 
of sect. 49 ; but (3) {per Greer Sc Scott, 
Slesser, L..T., duibitante) the employees 
of the Dock Board at the time the direction 


XXI. SECT. 7. 

sr* lAobUily of caretaker of tniaye^Vamage to indMduaU] — Haskins «• Benson (189S), S8 N. B. R. 93. — CAN- 
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was given were not negligent ; (4) if, however, 
there was any negligence on the part of the 
Dock Board {per ( 'Uh. ) the rule as to division 
of loss provided for in the Maritime Con- 
ventions Act, while applicable as between the 
A. O. &L the A., did not apply to the Dock 
Board, <Sc that, both the K. O. k the R. being 
negligent, on the application of the common 
Law rul(^ the Dock Board would be entitled 
to judgment. 

Per Scott, fi. J . : the ordinary rule unless 
there is reason to depart from it, should be 
that costs should b(^ divided in the same 
proportion as the liability. — The Bockabiix, 
11937] P. 93 ; 100 L. J. P. 107 ; 150 L.. T. 
290 ; stib nom. The Bockabill, ICinq Orry 
Owners Kockabilu Owners &; Mersey 
Docks ITahboitr Board, B-ockabill 

Owners v. Mersey Docks & Harbour 
Board, [1937] 1 All E. It. 191, C. A. 

8643. Add, Annotation : — Generally^ Refd, Dee 
Conservancy Board v. McConnell, [1928] 2 
K. B. 159. 

8645. Add.. Citations 92 J. P. 18 ; 44 T. L. R. 
179 ; 72 8ol. Jo. 16 ; 26 L. G. R. 91 ; 17 
Asp. M. L. C. 307. 

Add, Annotation : — Consd. Deo Conservancy 
Board r. McConneU, [1928] 2 K. B. 159. 

8661. Add, Ciiaiioyvi :~-affd, (1927), 138 L, T. 
382 ; 20 L. G. R. 1 ; sub norn, Boston 
CORPN. V, WiTHAM OuTPALL BOARD, 92 
J. P, 1, H. L, 

8665. Add. A nnofaiions : — Consd. Dee Conservancy 
Board v. McConneU, [1928] 2 K. B. 159; 
Guilfoyle v. Port of London Authority, [1932] 
1 K. B. 330. Refd. Blundy, Clark & Co. v. 
London &. North Eastern Railway (1931), 
100 L. J. K. B. 401 ; Hall v. Brooklands 
Auto-Racing Club (1932), 48 T. L. R. 640. 

8670. Add. Annotation : Heid, The RockabUl, 
[1937] P. 93. 

8680. Citations : — For “7 T. L. R. 5 ” read “ 8 
T. L. R. 540.” Add 05 L. T. 674. 

8683a. ResponsibUity of owners — Custom of 

port — Grimsby.] — Pltfs.’ steam trawler, 
having sustained injury which necessitated 
repairs, was placed in a graving dock at 
Grimsby belonging to the London & North 
Eastern Ry. Co. for the purpose of being 
j’epaired by defts. (a local firm of ship- 
repairers) under a contract, by tlie terms of 
which the first dock dues were payable by 
pltfs. subsequent dues by defts. In carry- 
ing out the repairs defts. removed certain of 
the trawler’s bow plates, exposing the vessel 
to the necessity, when in the normal course 
of business the dock was refilled with water, 
of floating on her forward watertight bulk- 
head. Unknown to all the parties the said 
bulkhead had in its face three small rivet 
holes, & tlirough these holes the dock water 
entered the trawler & caused her to sink & 


suffer damage. There was on board her at 
the time only a watchman employed by her 
owners, pltfs, Pltfs. claimed damages on 
the ground that it was an implied term of 
the contract that the repairers should safely 
keep the trawler during the execution of the 
repairs : — Held : defts. were entitled to judg- 
ment, for m the circumstances of the case 
there was no surrender of the trawler to the 
repairers for the purpose of the repairs, such 
as would have put upon them a special duty 
to take care, &, moreover, as regards trawlei*s 
in the public dock in question there existed 
a local custom that some one acting on the 
owners’ behalf should inspect an exposed 
bulkhead & if necessary keep watch over the 
ship during the repairs. — The Reheard, 
[1933] P. 286 ; 102 L. J. P. 108; 149 L. T. 
670 ; 49 T. L. R. 559; 18 Asp. M. L. 0. 422. 

1 8684a. Failure to light wreck — Limitation of 
action.] — Defts.’ sailing barge sank & became 
an obstruction to navigation in the channel 
of the River Orwell within the limits 
of tlui Port of Ipswich, of which pltfs. 
were the port <&; harbour aui/Kority. Tlefts, 
wrote to pltfs. saying that they presumed 
pltfs. would take steps t-o raise the barg(? <& 
that they (defts.) would pay the reasonable 
expenses. Pltfs. replied that they hoped to 
raise the VTeck of tlie barge on the lu'.xt 
spring tides, they did so moved the barge 
nearer to the shore. They negligently 
omitted, however, to j)ut a light on tlif^ barge, 
&, she was run into by a passing vessed, 
dragged further into the channel again, & 
damaged. Defts. refused to pay the ex- 
pcaises of raising the barge a second time 
more than six months afterwards, counter- 
claimed in respe(jt of the damage the barge 
liad received, l^ltfs. alleged that in raising 
the barge they were acting in the exercise of 
Hieir statutory duty under sect. 50 of Har- 
bours, Docks & Piers Clauses Act, 1847 
(c. 27), &/or other public duties as the 
authority resjionsible for the conservation of 
the navigation of the riviu*, & that the 
counterclaim, not having bec;n brought 
within six months of the act- complained of, 
was barred under sect. 1 of Fuhlic Authorities 
Protection Act, 1893 (c. 01): — Held: pltfs. 
were und(ir no obligation to raise the barge, 
which they could hav(^ blown up or got some 
one else to I'aisci ; they raised her in pursuance 
of a contract made between the parties ; the 
negligent act complained of was not done 
in the direct execution of any statutory or 
public duty ; & the provisions of sect. 1 of 
Public Authorities Protection Act did not 
apply.— The Ronald West, [19.37] P. 212; 
53 T. L. R. 988. 

8688a. .] — The Hayle, No. 8629a, ante. 

8692a. Onus of proof.] -The kSound Fisher 

(1937), 184 L. T. Jo. 44, C. A. 


PART XXL SECT. 12, SUB«SECT. 2.— 
B. (b). 

8685 fii. .]— In an action of 

damages brought by a ehipowner 
against harbour trustees for InlurieB 
sustained by his ship thresh boinf 
ariven a foul berth in their harbour, It 
was ©.stablished that the^ berth in 
question was in a tidal nvw ; that 
df^bris discharged into the berth from 
a sewer formed a mound on the 
bottom of the berth which was a 


danger to ships taklncr the grrouad at 
the ebb of the tide ; that when dredg- 
ing the berth defenders. In view of 
this tendency, made ft their practice 
to dredge at the locus of the monnd 
to a greater depth than at other parts 
of the berth, but that no regular 
system of examination existed ; that 
the berth had in fact been dredged 
some three weeks before the snip 
arrived, but that no special precaution 
had been taken to ckscertain its con- 
dition before assigning her to It: — 
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Held: defenders had failed to estab- 
lish that they had taken reasonable 
oare to make sure that the berth should 
be in a safe condition for vessels using 
It ; & accordingly, as the ship hod 
been injured oudng to the condition 
of the berth, defenders wore liable for 
the damage occasioned by their 
negligence. — CJ ormack (Owner op thi 
S. 9. OoLiNTON **) V. Dundee Har- 
bour Trustees, [1930] S. O. 112,— 
SOOT. 



Cases 8882b— 8716a. ENausH anb Emurb Digest Supplement. 


8692b. Reasonable precautions taken — ^No war- 
ranty ol safety.] — Tm: “ Pass of Leny,” 
No, 1879j, ante, 

8693a. Breach of covenant to maintain berth — 
Measure of damages.] — corpn. which 
owned the bed of a river & the quays & 
berths alongside, leased one of the quays 
to a CO. undertook to keep {inter alia) the 
quay & river berths in good order & con- 
dition. While lying agroimd at the quay to 
which she had come to discharge a cargo for 
the CO. pltfs.’ vessel received damage owing 
to the defective state of the berth ; in an 
action against the corpn. as first defts. & the 
CO, as second defts., recovered judgment 
against both on the following groxmds : 
(a) that the corpn. ’s harbour-master liew that 
. the ground alongside the quay was not safe & 
had taken no steps to put it right, & (&) that 
the CO. were liable, because, although they 
did not know of the actual hard ridge which 
caused the damage, they knew that the 
berth was in a generally defective state, & 
took no steps to assure themselves that some 
repairs, which the corpn. had carried out, 
were satisfactory or to warn pltfs.* master that 
they had not done so. In a third party claim 
by the co. against the corpn. for an indemnity 
in respect of the damages & costs for which 
they had been rendered liable : — Held : the 
fact that the co. had not fulfilled their duty 
to pltfs. involved no breach of duty to the 
corpn. ; the co. were entitled to rely on the 
covenant by the corpn. to keep the berth in 
good order ; the resulting damage to the 
vessel for which the co. were liable fiowed 
naturally from the breach of covenant ; 
accordingly the damages were not too remote ; 
& the indemnity claimed would include the 
soh. & client costs incurred by the co. in 
defending the action. — The Kate, [1936] 
P. 100 ; 104 L. J. P. 36 ; 154 L. T. 432 : 61 
T. L. R. 410; 18 Asp. M. L. C. 562. 

8697a. Damage ** in connection with ” towage — 
What amounts to.] — Pltfs.' steamship with 
two tugs in the employ of defts., the Port of 
London Authority, fast to her, was proceed- 
ing from the Albert Dock to the Victoria 
Dock. Defts.’ lock foreman had signalled 
to her to enter the narrow Cutting, some 
300 feet long, between the two docks, but 
at about the same time he had signalled to 
another tug that she could enter the Cutting 
from the opposite end. In order to avoid 
collision with that tug the steamship put her 
engines astern, with the result that she got 
out of position & struck the walls of &e 
Cutting, doing herself damage. Defts. relied 
on the terms of the towage contract, which 
contained a clause that me owners of the 
ship being* towed or transported would in- 
demnify hold harmless the Port Authority ” 


against claims in respect of damage of any 
khoid ** arising in the course of in connection 
with the towage or transport,” &: whether 
caused or contributed to by any negligence 
on the part of the Port Authority’s servants ; 
— Held: (1) the clause was not an indemnity 
against party & party claims, but only 
against third party claims ; (2) the damage 
did not arise ” in connection with ” the 
towage or transport ; ^ accordingly the 

shipowners were entitled to recover the 
amount of the damage caused by the negli- 
gence of defts.’ servant. — ^Thb Carlton, 
[1931] P. 186 ; 100 L. J. P. 100 ; 146 L. T. 
423; 47 T. L. R. 617 ; 18 Asp. M. L. C. 240. 

8698a. Whether applicable to party dc party 

claims.] — The Carlton, No. 8697a, ante. 

8700. Add. Annotations : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Oliver v. Sadler & Co., 
[1929] A. C. 684 ; Bottomley v. Bannister 
(1931), 101 L. J. K. B. 46 ; Cunard v. Anti- 
fyre, Ltd., [1933] 1 K. B. 551 ; Parr v. 
Butters Bros. & Co., [1932] 2 K. B. 606. 

8711a. ,] — The Hayle, No. 8629a, ante. 

8715. Add, Citations : — 138 L. T. 286 ; 17 A.sp. 
M. L. C. 347 ; 33 Com. Cas. 79. 

Add. Annotations: — As to (1) Folld. Wickett 
V. Port of London Authority (1928), 138 L. T. 
668. Refd. The Hayle, [1929] P. 275. 

8715a. .] — Pltf., a lighterman, was in 

charge of a barge, which was being taken from 
a dock through a lock. The dock & lock 
were both the property of defts. While pltf. 
was navigating the barge under the orders 
& directions of defts., a rope attached to the 
barge broke So struck pltf., causing him 
personal injuries. Pltf. had no option to 
refuse to take the rope on board. Defts. 
rolled on the terms of a notice, exhibited on 
the pierhead of the lock, to the effect that 
lightermen availing themselves of the 
facilities & assistance of defts.’ servants 
must do so at their own risk. So upon the 
understanding that no liability whatsoever 
should attach to defts. or their servants for 
any injury from whatever cause arising to or 
by the craft or to or by any person on board 
tnereof ; — Held : the words of the above 
notice were primd feme adequate to exempt 
defts. from liability for the negligence of 
their servants, So the fact that pltf. was 
compelled to regulate the barge according to 
the directions of the dockmaster was in no 
way inconsistent with the fact that he was in 
the circumstances ” availing himself of the 
facilities So assistance ” of defts., So did not 
deprive defts. of the exemption afforded by 
the notice. — Wickett v. Port op London 
Authority, [1929] 1 K. B. 216; 98 L. J. 
K. B. 222; 138L. T.668. 


PART XXII. SECT. 3. 

8731 1. Superintendent of meremdile 
rrharine ofjice — Juriaddetion — Claim 
under Merchant Shipping {Interncditmal 
Labour Conveniwaie) Act. 1925.3 — field : 
a claim under Herclkant Shipping 


(International Labour Conventions) 
Act, 1925, fl. 1 (1), is to be regarded as 
a claim for wages 8c not as a claim for 
indemnity, 8c is, accordingly, within 
tho iurisdiotion conferred upon a 
superintendent of the Board of Trade 
by Merchant Shipping Act, 1894, 


s. 387 (1) ; further, it is not excluded 
from his iurisdiction by the fact that 
it involves the determination of tho 
question whether a ship has become a 
wreck. — B ruce v. Neish, [1936] S. O. 
500.— SCOT. 
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VoL ZLL-SMppiiig. Cases 8788a— S76S«. 


Part XXIII. — Pleasure Yachts 


8732a. Survey by Lloyd's Reglster-~LlablUty of 
Individual surveyor—Negligence.]— Pltf,, who 
was the owner of a yacht, requested the 
society known as Lloyd’s Register to make a 
special survey of the yacht for classification. 
The society stipulated for freedom from lia- 
bility , & the Ejurvey was conducted by two of 
the society’s surveyors. Deft., who was one of 
these two surveyors, was responsible for the 
mainmast. The society certified that the 
yacht had been reported to be in a good & 
efficient state & that she had been classed as 
Al. In fitting out the yacht for sea pltf. 


found that the mainmast was rotten in places 
A- wholly unfit for use, A he claimed damages 
from deft, for negligence & breach of duty ; — 
Held : there was no privity of contract 
between pltf. & deft., & that independently 
of contract deft, owed to pltf. no duty of 
care or skill with regard to the survey, & 
therefore the action failed. — H umph ERY v. 
Bowers (1920). 45 T. L. II. 297 ; 73 Sol. Jo. 
191 ; 34 Com. Cas. 189. 

Yacht broker — Business carried on by executor 
— Duty not to enter into competition.] — 
See Executors, No. 5977a, anfe. 


Part XXV. — Requisition 

8733. Add. Annotation: — As to (2) Distd. Ensign 
Shipping Co. v. I. R. Comrs. (1928), 139 L. T. 
111 . 

749. Add. Annotation : — Consd. Clan Line 
Steamers v. Board of Trade, [1928 1 2 K. B. 
657. 

8750. Add.. Amioiations : — Consd. Clan Line 
Steamers v. Board of Trade (1928), 140 L. T. 
33 ; The Clan Matheson, [1929] C. A. 
614. Held. Hain S.S. Co. i?. Board of Trade, 
[1928] 2 K. B. 534. 

8751. Add. A7inotaiunu<i : — Consd. Jlain S.S. Co. 
i;. Board of Trade, [1928] 2 K. B, 534. Held. 
Clan Line Steamers v. Board of Trade, 
The Clan Matheson, [1929] A. C. 514. 

8753. Add. Annotations : — Consd. Clan lAne 
Steamers Board of Trade, The Clan 
Matheson, [1929] A. C. 514; Hain S.S. Co. 
v. Board of Trade, [1928] 2 K. B. 534. 


8755. Add. Annolatiotuf : — As to (1) Consd. Clan 
Line Steamers t?. Board of Trade, [1928] 
2 K. B. 557. Refd. Hain S.S. Co. v. Board 
of Trade, [1028] 2 K. B. 531. .4^ to 

(2) Apld. Board of Trade v. llaiu S.S. Co., 
[1929] A. O. 534. Consd. Clan l^ine Steamers 
V. Board of Trade, Tlie Clan Matheson, [1929] 
A. C. 514. 

8755a. •] — Tlie C. M, was re- 

quisitioned on behalf of the Crown in 1917 
by a chartcrpai'ty, which provided that the 
Crown should not be liable for marine risks, 
but should be liable for “ all consequences 
of hostilities or warlike operations.” Whilst 


of Ship by Government 

so requisitioned, the C. M> saile<l from New 
York in convoy, destined for Nantes, then 
a war base, but also an oifimai*y commercial 
port, wdth a cargo, 84 per cent, of which 
in weight was for the civil commissariat, & 
16 per cent, in weight was for war purposes. 
She was the third ship in the second column 
from the port hand in the convoy, another 
vessel, the W. P., which admittedly was at 
all material times engaged upon & carrying 
out a warlike operation, being in the corre- 
sponding position on the port column. 
While the convoy was proceeding at night 
without lights the steering-gear of the C. M. 
suddenly broke down, she sheered seven points 
oiT her course & came across the bows of the 
TF. F., by which she was struck & sunk. 
There was no negligence on the part of those 
on board the C. if. i—Held : (1) the 

arbitrator vras entitled to find that the 
C. if. was at no material time engaged, 
upon or carrying out a warlike operation, 
notwithstanding a portion of her cargo 
consisted of war material ; (2) the loss of 
the 0. if. was not the consequence of a war- 
like operation, inasmuch as the dominant & 
direct cause of the loss was the break-down 
of her steering-gear her sheering off her 
cout*se. — Clan Line Steamers, I/td. v. 
Board op Trade, The Ctjvn Matheson, 
[1929] A. 0. 614 : 98 L. J. K. B. 408 ; 141 
L. T. 275 ; 45 T. L. R. 408; 35 Com. Gas. 
16 ; 18 Asp. M. L. C. 1, H. L. 

Add, Amiotatio7is : — As to (2) Distd. Board of 
Trade 7^ Hain S.S. Co., [1929] A. C. 634. 
Generally^ Refd. Lazard Bros. & Co, v. Brooks 
(1932), 37 Com. Cas. 224. 


PART XXV. SECT. 2. 

8746 L AmemrU of compensatioiv— 
Interest,}— The Crown, in Apr. 1918, 
pursuant to Order in Council paflsed 
under War Measures Act. HU 4, 
requisitioned rws*’, 
oheauer Ot. of Canada fixed the oom- 
ponsation at 811,000 with interest 
thereon from date of requisition to 
date of Judgment. The Crown ap- 
pealed against the allowance of 
interest :—Hdd : the aUowaiice /for 
interest should ho set aside, a he 
right to interest does not depend on 
the Income earning capacity of the 


{ )roperty requisitioned. Where Intoiest 
s ahowod, it is on the ground of express 
or luiplled contract or by virtue of a 
statute ; & no such ground oxl.sted 
hero. Interest was really asked for 
hero as damages for detontion of the 
compensation money ponding tt»e 
ascertainment of what was duo ; & 
as such it could not bo recovered. — 
B. V. MaoKay, [1930] S. C. K. 130 ; 
1 D, h. li. lOO^i ; revag, in part, [1928] 
Ex. C. 11. U9.— CAN. 

1 , i, Valae at time of rcquisiiiim.] 

— The S. was roquisitloned hy the 
Canadian Government In 1918. In 

«7 


j 1924 the claimant was notiflod of the 
I release of the vessel. At that time 
' she was lying partly submerged, at 
Kingston, a derelict hulk of no value, 
& cldirnaut reftised to take delivery 
thereof : — Held : on the facts, the 
question of hire disappeared, & that 
the controversy resumed itself into a 
question of compensation for the value 
of the vessel so ai)T»ropriated, as at the 
date of tho requisiUon thereof, & not 
for the i)rofits that could have been 
made out of the vessel duiing the 
period of requisition. — Mackat v. R., 
[19281 Exch. C. R. 349 ; on appeal, 
[1930] S. C. R. 130.— CAN. 



Ctoes 8780— 8788. English and Empire Digest Supplement, 

8760. Add. Citcdiona : — [1928] 2 K. B. 534 ; 139 


L, T. 606 ; 34 Com. Oaa. 1 ; 17 Asp. 

M. L. 0. 620, 0. A. ; affd. sub nom. Board of 
Trade v. Hain S.S. Oo., [1929] A. O. 634 ; 
98 L. J. K. B. 625; 141 L. T. 435; 45 
T. L. R. 650 ; 36 Com. Cas. 29 ; 18 Asp. 
M. L. 0. 16, H. L. 

Add. Annotation : — As to (2) Apld. Olan Line 
Steamers v. Board of Trade, The Olan 
Matheson, [1929] A. 0. 514. 

8763a. Spontaneous combustion — Use as 

submarine tender.] — The Admiralty requisi- 
tioned resps.’ steamer on the terms of charter- 
party T.99, by which the Admiralty under- 
took the risk of damage from “ all conse- 
quences of hostilities or warlike oi>erations/* 
& which provided that if the working of the 
steamer was suspended owing to deficiency 
of men & stores, breakdown of machinery, or 
any other cause, the hire should cease until 


the steamer was again ready for service. 
The vessel was loaded with steam coal at 
Cardiff & dispatched with it to Malta. The 
coal was not discharged at Malta, but petrol 
& other stores were put on board the naval 
authorities sent the vessel to Tenedos & 
used her there as a submarine tender. After 
about four months at Tenedos the cargo 
took fire by spontaneous combustion, & the 
vessel was damaged & had to be sent back to 
Malta : — Held : the risk was a consequence 
of hostilities or warlike operations as the 
vessel had become part of a combatant fleet, 
& the cesser clause had no application to a 
case where the suspension of working was 
due to injury which was the result of com- 
pulsory orders. — Hindustan S.S. Oo. v. 
Admirai.ty Comrs. (1921), 37 T. L. R. 866. 

8764. Add. Annotation : — Refd. Dreyfus (Louis) 
& Co. V. National S.S. Co., [1935] 2 K. B. 
313. 


Part XXVI. — The Trinity Masters. 


8788. Add. Annotations : — As 
Otranto, [1930] P. 110 ; 


to (1) Refd. The 
Hall V. British Oil | 


& Cake Mills (1930), 23 B. W. C. 0. 629. 
As to (2) Apld. The Tovarisch, [1930] P. 1. 
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VoL XLQ. Cbm 29. 


SMALL HOLDINGS, SMALL DWELLINGS AND 

ALLOTMENTS. 

Part III. — Allotments. 

28» After this case add : — Exemption from rates.}— Local Government Act, 1929 (c. 17), s. 67. 


PART I. SECT. 6. 

sa. Agreement to quit before expiry of 
lease — Sahseguent demand for renewal — 
Small Landholders (Scotland) Act, 1911. 
9 . 32.] — A statutory small tenant, under 
a lease terminating: at Whit Sunday, 
1929, entered into an agreement with 
his landlord to quit the holding at 


Martinmas 1926, the landlord under- 
taking to buy the straw produced at 
the threshing of that year*8 crop, & 
to pay certain compensations. On the 
faith of the agreement the landlord 
advertised the farm for sale with entry 
at Martinmas 1926, & the farm was 
sold. The tenant, who knew of these 


proceedings, refused to remove when 
the term arrived, & some davs later 
took up the position that he was 
entitled to a renewal of his lease under 
above sect. (4) : — Held : above sect- 
did not apply to the circumstances of 
the case. — Cheyne t?. Pa'PERSon, [1929] 
S. C. (Ct. of Sess.) 119.— SCOT. 


1 



CasM 6-415. 


Ekgush akd Ehpibe Digest Supplement. 


SOLICITORS. 

Note : — See^ now. Solicitors Act, 1932 (c. 87) ; Solicitors Act, 1933 (c. 24). 

Part II. — Admission and Registration. 


6. Add* Annoiaiion : — Retd. Edwards v. A.-G. for 
Canada (1929), 46 T. L. R. 4. 


Part III. — Rights and 

321a. County court — Exercising bankruptcy juris- 
diction — Without signing court roll.] — A pro- 
perly qualified solr. of the Supreme Ct. has 
a statutory right to practise in a county ct. 
in the exercise of its bkpcy. jurisdiction, 
to recover his costs for so doing, although he 
has not signed the roll of solrs. in that county 
ct. — Re Debtor (No. 29 of 1931), [1934] Ch. 
280 ; 103 L. J. Ch. 130 ; 150 L. T. 126 ; 50 


9a. Company as solicitor — Whether permissible.] 

— ^Law Socibty V. United Service Bureau, 
Ltd., No. 4725a, post* 


Privileges of Solicitors. 

T. L. n* 38 ; [1933] B. & C. R. 138, C. A. 

331. Add. Annotation : — Consd. Re Debtor (No. 29 
of 1931 ), [1934] Ch. 280. 

334. Add. Annotation: — Refd. Re Debtor (No. 29 
of 1931), [1934] Ch. 280. 

335. Add* Annotation : — Refd. R^ Debtor, Peti- 
tioning Creditor v* Debtor (No. 29 of 1931) 
(1933), 102 L. S* Ch. 348. 


Part IV. — Solicitor and Client. 

414. Add* Annotation: — Consd. Warmingtons v* 415. Add* Aymotalion : — Consd. Warmingtons v. 
McMiUTay, [1937] J All E. R. 562. McMurray, [1936] 2 All E. R. 745. 


PART I. 

sa. Jurisdiction of Benclie.rsA—TTeM' : 
pltf. was . entitled to have hifl name 
restored to tho rolls. The benchers" 
order strlklni? it oil was null & void. 
Under the Legal ProfesHkm Act, 

R. H. a., 1922, siioh an order could be 
made only after investigation & recom- 
mendation by the disciidine committee, 
which never took pla.ee. The fact 
that t/he ollieial discipline committee 
comprised all the benchei's who 
eventually received & adopted the 
roc^)mmendation of the special com- 
mittee, could not. even aiiart from the 
fact that those benchers adopting it 
had made no investigation of their 
o^^‘n» overcome tho statutory require- 
ment of the acting by the discipline 
committ.ee as a distinctive body. — 
Harris v. Law Society of Alberta, 
(198Gj S. C. 11. 88 : ID. L. R. 401 ; 
I) h\ L. .1. (Can.) 227.— CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

ax. Effect of alteration of law — On 
right to admission*] — Appet. on July 30, 
1930, entered into wilttori articles with 
an attorney who had not been In 
practice for seven years. On Aug. 1, 
1930, It, S. C., Ord. 32, r. 53, was 
repealed & a new rule was substituted 
which provided that no attorney who 
had not practised In Natal for at least 
seven years should be entitled to take 
under articles any candidate attorney. 
Appet. applied for admission as a 
candidate attorney & the application 
was opposed by the Law Society : — 
Held ; granting the application, by 
entering into the articles prior to the 
repeal of r. 53 appet. had acquired a 
right which was preserved to him by 
sect. 13 of Act 5, 1910*-^Ex p. De 
Souza (1930), 51 N. L. R. 221.— 

S. AF. 

PART n. SECT. 2, SUB-SECT. 5. 

sm. Absence during illness — Ad- 
ditional service*] — The Rules of the 
Council of Lo^l Education provided 
that an articled clerk may serve under 
special provisions in the articles for 
such term as is necessary to complete 


the full term of service required by 
the rules, where he has been absent 
from tho service for a period not 
exceeding thirty days in each year 
with the consent of tho person to whom 
he is bound. An articled clerk, whose 
articles contained such special pro- 
visions & whose required t.erm of ser- 
vice was four years, was absent from 
service during the fourth year tor 
114 days owdug to iUness. Under the 
special provisions in the articles he 
served for an additional period of thirty 
days, which ended on Apr. 16. He 
continued to serve the master, on 
June 27 entered Into supplementary 
articles for a further period of eighty- 
four days ; — Held : the clerk’s service 
did not comply with the requirements 
as to service under articles, & a special 
order that bis service bad been sufficient 
should be refused . — Ex p. Arkrn, 
[1931 ] V, L. K. 292 ; Argus L. K. 246. 

-AUS. 


PART II. SECT. 6. 

179 f. When application granted — 
SolieUor called to the Bar — Appointed to 
judicial office — Office abolished .] — A 
solr,, admitted in 1894, was stnick off 
the roll at his own request in 1900 In 
order to bo called to the Irish Bar. Ho 
was called to the Bar in the latter year. 
In 1918 ho bec.ame a judge of the 
Chancery Div. of the then High Ct. in 
Ireland, Sc later in the same year a 
Lord Justice of the then Ct. of Appeal 
in Ireland. He held the latter offloe 
until 1924, when, following the change 
of government in Ireland, the office 
was abolished. Subsequently ho was 
called to tho English Bar, but, owing 
to illness, was compoUod to abandon 
his practice. He was then disbarred 
both in Ireland & in England at his 
own request, with a view to his being 
readmitted a solr. in the Irish E'roe 
State. He now applied to be so re- 
admitted. The Incorporated Law 
Society did not oppose the application : 
— field: the application be granted 
having regard to tho special clroum- 
stanoes’ of the case, vie., that appot. 
did not retire from his Judicial offloe 
voluntary, but owing to its abolition ; 


that as a solr. ho would not be an 
oflloer of, or practise in, any ct, in 
which ho sat as a Judge ; that upwards 
of five years had elapsed since no had 
ceased to hold ludlolal ofileo, & during 
the greater part of that time he had 
livedT out of Ireland ; & that the reason 
for the application was the state of Ids 
health, which required active oocupa- 
tion, this motive displacing the idea 
of any Improper or corrupt considera- 
tion behind the application. Appot. 
was, however, required to give an 
undertaking that he would not seek 
personal audience in any of the cts. — 
tie SoLioiTORH Act & Sm Jaaies 
O’Connor, [1930] I. R. 623.— IR. 

PART IV. SECT. 1, SUB'SECT. 1. 

880 !i. .) — U is the duty of a 

solr. to obtain a written authority 
from his client before ho commences 
a suit. — SAJ.K Sc Sale v. McMillan, 
[1931] 4 D. L. R. 203; O. R. 418; 
nmd. on other grounds, [1932] 2 D. L. R. 
345 ; S. C. R. 543.— CAN. 


PART IV. SECT. 1, SUB-SECT. 8. 


p i. Denial by client .] — Where 

on the taxation of a solr.’s bill of costs 
tho retainer of tho solr. Is denied by 
tho client tho onus is on the solr. to 
prove the retnJnor. — Babksr v* Skrink 
(No. 2), [1936] 1 W. W. R. 431; 1 
D. L. R. 544 ; 50 B. 0. R. 298.— CAN, 

t u .] — ^Where a solr. 

has imdcrtaken legal business without 
a written retainer. Sc afterwards has 
a dispute with the oUent as to the 
authority conferred thereby, Sc there 
is nothing but assertion against 
assertion, the ct. must accept the 
client’s denial as against the affirma- 
tion of the solr, — Eoolbs v* Russell, 
[1928] 3 W. W. R. 765 ; affd*, 11929] 3 
1). L. R. 32; 2 W. W. R. 143.— CAN. 


t ii. ^ Boli*. may 

prove the fact of his retainer by a 
client without the production of a 
written retainer, but if the only 
evidence as to retainer is on affidavit. 
Sc consists merely of assertion Sc 
counter-assertion, the solr. fails to 
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449a« ^ — -Deft, had embarked upon a 

variety of investments & transactions which 
were likely to result in serious losses. She 
retained pltfs. generally to prosecute all such 
actions Sl> proceedings as might be necessary to 
get her out of her diffl cultics . I f aving success- 
fully prosecuted se yeral m atters pltfs. delivered I 
a bill of costs. Deft., while offering to meet 
all disbursements in arbn. proceedings which 
were then being prosecuted on her behalf, 
intimated that she could not pay anything 
further. Pltfs. then discharged themselves 
from their retainer <Sc deli veered a second bill & 
brought this action upon both bills ; — Held : 
this was not a case of a soli*, retained to 
prosecute an action & no question of entire 
contract arose. The retainer Jjcrci was one 
to prosecute a variety of matters & in such a 
case it was not reasomible that a solr. should 
engage himself for an indefinite time without 
payment. In this case the solr. could ui>on 
reasonable notice cease to act & sue fur his 
costs. — Warmtnotons v. McMuruay, [1937] 

1 All E. K. 562 ; 53 T. 1.. 11. 395 ; 81 Sol. Jo. 
178, C. A. 

483a. Change by Official Solicitor — Substitution of 
Official Solicitor for solicitor on record.] — 

Tlie Oilicial Soil*., on appointment* to deftmd 
an action in place of a deceased deft., gave 
notice of change of solrs. «te substituted 
his naine for that of tlie solrs. on the rec(U‘d 
as acting for the deceased deft., who were also 
the solrs. of deceas('d’s insurance co. (In 
summons for directions issued by pltf., 
counsel for the solrs. moved the learned judge 
to order that the OlHcial Solr. should leave the 
control of the defence in tlie hands of tlie 
said solrs., & that they should remain on tlui 
record, & that the notice of (diauge of solrs. 
should be removed from the file. The 
li^arned judge accordingly varied in this simse 
his original ord<'r appointing the Oilicial Solr. 
to represent/ deceased deft. 'J'he Oflutial 
Solr. appealed : --Held : as the Official Soh*. 
had thi^ same right as any other litigant to 
(;J loose who should be his solr., & was entitled 


to act for himself, he was entitled to control 
the defence of himself as representative of 
deceased deft. & the change of solr. on the 
record was properly made, ^ the learned 
judge had no jurisdiction to make the varia- 
tion comfilained of. — W atts v. Offictai. 
SOI.IC 1 TOK, 119.36] 1 All E. K. 249; 80 Sol. 
Jo. 204, C, A. 

Annotation Expld. l^rati v. London Pasficiigor Transport 
Board, (Ireoii r. Vandekar, IJ037J I All E. 11. 473. 

626a. Solicitor acting under court.] — The owner 
of land involved in litigation in Chancery, 
held not liable for the acts of a person acting 
as her attorney in the ct., & of his own 
motion, under, as he supposed, its authority, 
but not being her general attorney, &> with- 
out her privity or actual authority in the 
particular matter. — O xbnham v» Collins 
(1860), 2 P. &F. 172, N. P. 

Annotation : — Refd. Oxenham t;. Smythc (1800), 2 F. & F* 
220 . 

699. Add. Annotation : — Held* He Lloyds Bank, 
Ltd., Bomze & Ijederman v, Bomze, [1931] 
1 Ch. 289. 

* 700. Add. Annotation : — Reid. Lancashire Loans, 
Ltd. p. Black, [1934] 1 K. B. 380. 

I 701. Add. Annotation : — Refd. Lancashire Loans' 
Ltd. V. Black, [1934] 1 K. B. 380. 

711. Add the following pai*agraph : — 

The ct. will allow a client to institute pro- 
ceedings against a solr. within a reasonable 
number of years after the connection of 
solr. &: client has ce^iscd. A solr. took an 
assignment of some leasehold property from 
his client in 1810 ; their connection deter- 
mined a few months afterwards. In 1828, 
the client filed a bill against the soh*., insisting 
that the assignment was intended to bo a 
mtge., & not a sale. The bill was dismissed 
by the Master of the Rolls in 1830 ; a petition 
of ajipeal was presented in 1840. The client 
has raised the question by some letters in 
1811: — Held: after so long a time had 
elapsed, the ct. would not assist him in such 
a claim. 


prove the retainer. — M urphy v. Lies- 
FIELD (1930), V. L. II. 142; Argus 
L. R. 94.—AUS. 

PART IV. SECT. 1, SUB-SECT. 4.- E. 

sff. AH plaintiff 8 ivtist concur.] — 
K. B. rule 29G does not entitle one of 
two or more pltfs. to take out a 
prcBcipe order chaugiug hla solr., 
leaving the orlfirinal solrs. on the record 
to represent the remaJrilngr pltf. or 
pltfs. Said rule can he made use of 
only where all pltfs. concur, & If there 
are any ciroumstonoos where one pltf. 
requires to have separate representa- 
tion, be It temporary or penmment, 
then a speoial application should ho 
made. If there develops any conflict 
of interest or division of opinion 
between co -pltfs., then one of them 
apply to be given the sole conduct 
of the cause. Tho rules contemplate 
only one pleice or address where tho 
papi^ oLn.li he served on the solrs. 
who institute an action for two or 
more pltfs. — ^McLeod v . Wm^iPEU 
Supply & Fuel Co., Ltd., [1934] 2 
W. W. R. 38fi; 42 Man. L. R 138.— 
CAN. 

PART IV, SECT. 1, SUB-SECT. 7,— F. 

ty. JoiiU retainer — Denial of liabUUy 
Rea8<ynably necessuri/ sennees. ]— 
Northern Life AS8*ce of Canada 
V. MoMabtbjb, [1928] 3 D. L. H. 4^; 
11928] S. O. R. 512 ; S. C. nom. 
& SoxiorroRS, 83 0. w. N. 175* — CAN. 


6z. Whether pemiisHUtJe — Separate 
defences — No conflict interest .] — 
Where there Is no conflict of interest 
between co-defte. so far os tho action 
is concerned, there is no reason why 
a solr. who hod acted as solr, for one 
of them prior to the action dc with 
respect to it should not act os tho 
ot,her's solr. & counsel in the action, 
even though they put in separate 
defences. — IVaddkll w. Gray-Camp- 
BKLL, Ltd. Sc Soabrow, [1929] 3 
1). L. R. 488 ; 2 W. W. R. 113 ; 23 
S. L. R. 527 : revsg., [1929] 2 D. L. R. 
362 ; 1 W. W. R. 241.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 

A. (0). 

t i. LiabilUy of solicilor,]'- 

Moran v. Schebmerhobn (1858), 2 
1>. R. 261.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 

B. (d). 

aa. Submission to judameni.] — Dubtjo 
t*. Mabston Corpn., [1928] 1 I). L, li. 
225 ; [19271 S. O. R. 526.— CAN. 

PART IV. SECT. 3, SUB-SECT. 1. 

675 ill. — — .] — ^A transaction be- 
tw'een solr. & client. In which tho solr. 
takes a benefit, cannot be supported 
imlcss the solr. has taken care that 
his client is fully acquainted with tho 
facts & properly advised upon them, 
Sc the onus of proving this Is upon the 
solr. 

3 


Wlioro the solr. for a loan co. had 
bonolited from a loan made by the 
CO. to B., by receiving out of the pro- 
ceeds of the loan payment of certain 
mtges. from B. to the solr. Sc certain 
commissions Sc fees in connection with 
said mtges : — Held : under the cir- 
cumstances of the case, the solr. must bo 
hold to have been guilty of a breach 
of duty to the co. & he was liable to 
it tor loss Bufferod through the trans- 
action. — Bioas V. London Loan & 
Savings Co. of Canada, London 
Loan & Savings Co. of Canada v. 
Brtokknden, [1983] S. C. 267 ; 3 
D. L, R. 161.— CAN. 


PART IV. SECT. 8, SUB-SECT. 3.— B. 

r I. .] — Tho some considerations 

which apply to a purchase by a solr. 
from his client apply also to a sale by 
a solr. to his client ; & the obllgationB 
of a clerk In tho service of a solr., to 
whom the solr. has delegated a matter, 
or to whom the solr. *8 client goes direct, 
are no less In the matter upon which 
the clerk proceeds than are the obliga- 
tions of tho solr. himself. In such 
oircumstanees tho solr.*$ clerk wlU 
stand In a fiduciary relation to the 
client, although there be no privity of 
contract between himself & such cUen' : 
Sc before selling his own property to tjuo 
client he will be bound to make full 
disclosure to such client of his Interest 
In such property. — Blair e. Marten, 
[19291 N. Z. L. R, 226.— •N.Z. 
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784, Add* AnnataMon : — Refd. Davis v. Symons, 
[1034] Oh. 442. 

813. Add* Citatum :--affd, (1920), 45 T. L. R. 
264, 0. A. 

904a. .]— Luck v* Mbylbr (1928), 72 

Sol. Jo. 337. 

962a. Exchange ot lands.]— Babttbr v. Gambrux 
(1932), 76 Sol. Jo. 868. 

962b. Failure to register club.]— Pltfs. were 
officers of the New Atlantic Club, which 
desired to move into premises formerly 
occupied by the Danesbury Club, which had 
been dissolved. Pltfs. retained deft, as their 
solr. (mter alia) to arrange for the transfer of 
the registration of the New Atlantic Club. 
Deft, sent the necessary documents to 
the justices’ clerk who refused the registra- 
tion on the groimd that the Danesbury Club 
was on the register as of that address, but 
the x)apers were left at the clerk’s office. It 
was found as a fact that deft, never notified 
pltfs. of this refusal, & the New Atlantic Club 
moved into their new premises. The police 
raided the club & pltfs. wore prosecuted &> fined 
for suj^plying drink at an unregistered club. 
In an action for damages for negligence, deft- 
denied negligence & contended that even if 
he was negligent the damage to pltfs. resulted 
not from his negligence, but from a decision 
of the magistrates which was wrong in law : — 
Held : deft, was negligent in not notifying 
l^ltfs. of the clerk’s refusal to accept registra- 
tion of the New Atlantic Club at their new 
premises ; notwithstanding that the clerk’s 
duty was purely ministerial Sc that he could 
not decide whether the club should or should 
not be registered, the leaving of the registrar 
tion papers was not suilicient to register the 
club, the convictions were right ; in cjon- 
siderlng the damages recoverable no reduction 
should be made be(;ausc the lines have been 
])aid out of club funds. — Ashton v. Wain- 
WHioiiT, [1930 j 1 All E. R.. 806 ; 154 I.. T. 
399 ; 100 J. P. 195 ; 52 T. L. R. 372 ; 80 
Sol. Jo. 340 ; 34 L. G. R. 193. 

1035a. Liability of solicitor of insurance company 
to Insured.] — l^ltf. took out with an insurance 
co. a motor insurance policy containing a 
clause that pltf . would not incur any expense 
whether in respect of litigation or otherwise 
or make any payment, settlement, arrange- 
ment, or admission of liability for which the 
CO. might be liable under the policy without 
the written authority of the co., & that the 
CO. should have absolute conduct & control 
of all or any proceedings against pltf. Pltf.’s 
car was run into by a motor lorry, the col- 
lision being caused solely by the negligence 
of the lorry driver. A passenger in pltf.’s 
car was seriously injured, & issued a writ 
against the owners of the lorry & also, at 


their request, against pltf. The latter in- 
formed the insurance co., Sc left the matter 
in its hands, as he was bound to do under the 
policy. The co, sent the papers to its solrs., 
who entered an appearance to the writ Sc 
acted in the conduct of the defence. Neither 
the CO. nor the solrs. ever at any time com- 
municated with pltf. in any way Sc eventually 
the solrs. delivered a defence on behalf of 
pltf. admitting that the accident was caused 
solely by his negligence Sc write a letter to 
this effect to the solrs. opposing them. 
Having accidentally found out what was 
happening, pltf. protested to the local agent 
of the insurance co., to which agent the latter 
wrote. “If we had repudiated liability we 
ran a very serious risk of the ct. holding 
a differtmt view.” At the trial of the action, 
judgment was entered against pltf, for 
£1,124 12s. lOd., damages Sc costs. The 
latter now claimed damages against the solrs. 
Sc the insurance co. for breach of duty, 
negligence Sc libel : — Held : (1) the question 
whether there was a breach of duty on the 
part of the insurance co. fell within the 
doctrine of Scott v. Avery Sc was a matter 
for arbn., the policy containing the usual 
clause making arbitration a condition pre- 
cedent ; (2) the letter written by the insur- 
ance co. was not defamatory ; (3) the letter 
written by the solrs. was defamatory, the 
occasion on wtiich it wavS written was privi- 
leged, but there was evidence of indirect 
motive ; (4) the sobs, wrere negligent ; 

(6) the damages for negligence were not 
nominal, as pltf. might have to pay an 
additional premium on future insuiunces. 
They must be taken at the figure assessed 
by the jury, £1,000 ; (6) pltf, was also 

entitled to rec^over the £1,124 awai'ded 
against him as damages in the previous 
action, but would hold the same as trustee 
for the insurance co. ; (7) deft, was entitled 
to a declaration that by reason of the negli- 
gence of the solrs. he was not liable to pay 
any part of their costs while acting for him 
in the action. — G room v. Croctceb, [1937] 3 
All R. R. 844 ; 167 L. T. 308 ; 81 Sol. Jo. 
630. 

1062a. Fine & costs — Failure to register club.] — 
Ashton v, Wainwright, No. 902b, ante. 

1067a. Failure to issue writ — Action barred by 
Fatal Accidents Act — Defendant man ot 
straw.] — CiA'rroN v. KEARSp:jy (1935), 79 
Sol. Jo. 180. 

1096. Add. Annotation: — ^Refd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v* Bomze, [1931] 1 
Oh. 289. 

1108. Add. Anywtations : — ^Reld. Slingsby v. Dis- 
trict Bank, Ltd. (19.31), 48 T. L. R. 114; 
Algemeene Bankvereeniging v. Langton 
(1935), 40 Com. Cas. 247. 


PART IV. SECT. 4, SUB-SECT, 2.— 
C. (b). 

8d. Ocneral rule .] — ^It Is not part of 
the ordinary duty of a solr. to act as 
valuer or e^viser upon investments: 
but, If consulted as to the wisdom of 
an investment, it is his duty to disclose 
any relevant facts within his know- 
ledge, & to explain what inquiries 
should pr^erly be made. — Polkino- 
HORNE V. HOLLAND, [1934] S. A. S. It. 
475 ; 51 C. L. B. 143; 40 Argus 
L. R. 853 ; 8 A. L. J. 140.-— AUS. 


0 i. .] — ^Whore a solr. 

acting for both parties in the matter 
of a loan on mtgo. did not disclose in 
either the application for the loan or 
the certificate of title the existence of 
two mtges. in which he was personally 
Interested : — Held : ho had been 
guilty of a breach of duty as solr. for 
the mtoe., 8c it would equally have 
been a breach of duty if he had been 
employed only in making the certifi- 
cate of title. The damages to which 
the mtgee. was held to be entitled 
was the balance owing on the mtge. 

4 


allowing credit for payments made 
by the mtgor. 8c for a bonus received 
by the mtgoo., the solr. on pay- 
ment of such balance to be mven 
an assignment of the rntm., or, if the 
properties should be sold at the dis- 
cretion of the mtgee., the latter to have 
judgment against the solr. for the 
deficiency. The claim of the mtg^. 
against the solr. was hold not to he 
assignable. — ^London Loan 8c Savings 
Co. or Canada v. Brickbndbn, fl9341 
2 W. W. E. 646 ; 3 D. L. R, 466.— 
CAN. 
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Part V. Solicitor as Trustee, Receiver, or Executor 


1144. Add. AnnotaHon ;-~-Consd. He Gertzonstein, 
Ltd., [19.‘^6] 3 All R. K. 341. 

1146. A^. Annoiaiion ;~^Refd. lie Gates, Arnold 
V. Gates, [1933] Ch. 913. 

1148a. — — ,] — In the absence of an express 

power in the instrument creating the trust 
for a solr, -trustee to charge, a solr. -trustee 
who employs the firm of solrs. of which he 
IS himself a partner to act for him in the 
conduct of an action to administer the trust 
estate, is in no better position than a solr.- 
trustee who acts as his own solr., &, on 
taxation of his costs, will not be allowed 
profit costs, even though there be an agree- 
ment that the solr. -trustee shall have no 
share in profit costs . — Be Gates, Arnold v. 
Gates, [1933] Ch. 913 ; 102 L. J. Ch. 369; 
149 L. T. 521. 

Armotatim: — Apprvd* Jle Hill, Claremont r. Hill, [19341 
Ch. 623, 

1148b. .] — ^A solr. who was a trustee 

under an instrument which gave no power to 
a solr.-trustoe to charge profit costs for work 
done in connection with the trust, took out 
an originating summons for tlie determina- 
tion of certain questions in connection with 
the trust. The solr. -trustee was a partner 


in a firm of solrs., & had before this transaction 
arranged with his partners that he should do 
only a limited amount cf work in connection 
with the partnership & should receive a 
salary of £600 a year out of the profits of the 
firm, that amount being only a small portion 
of their profits. The solr.-trustee employed 
his firm to do the legal work in connection 
with the trust, the work being done by a 
partner who was not a trustee. In taxing the 
solr.-truatee’s bill of costs the taxing master 
disallowed all his profit costs & allowed only 
out-of-pocket disbui*sements, on the ground 
that he had employed his firm to do the work : 
— Held : inasmuch as the solr.-tiustee derived 
some benefit from the profits of the partner- 
ship, although limited in amount, he was not 
entitled to employ the firm in which he was 
a partner to do work in connection with the 
trust for which profit costs could be charged. 
— He Hill, Claremont v. HiLl, [1934] Ch. 
623; 103 L. J. Ch. 289; 151 L. T. 416; 
50 T. L. 11. 487 ; 78 Sol. Jo. 446, C. A. 

1151. Add. Annotations : — Consd. Re Gates, Arnold 
V. Gates, 11033] Ch. 913; Re Hill’s Trusts, 
Claremont V. Hill, [1934] Ch. 623. 


Part VI. — Remuneration 

1203. After this case add : — 

Tender of debt without costs — Before action 
brought ] — See Bankers, Vol. III., p. 200, 

No. 463 ; Contract, Vol. XII., p. 327, 
Nos. 2720, 2721. 

1207. Add. Annotation : — As to (1) Consd. Re 
Debtor, [1929] 2 Cb. 146. 

1228a. Agreement to give security.] — ^By 

Attorneys’ & Solrs.’ Act, 1870 (c. 28), s. 4, 
amended by Solrs. Remuneration Act, 1881 


of Solicitors — Costs. 

(c. 44), ss. 2, 8, a solr. may make an agree- 
ment in writing with his client respecting 
the amount & manner of payment for the 
whole or any part of any past or future 
services, fees, charges, or disbursements in 
respect of contentious business done or to be 
done by the solr. either by a gross sum or by 
commission or percentage, or by salary or 
otherwise, & either at the same or at a greater 
or at a less rate as or than the rate at which 


PARTY. SECT. 1, SUB-SECT. 2,~-A. 

8p. Under Trustee Act, R. S. S.. 
1030.1 — In sect. 76 of Trustoo Act, 
K.S.S., 1930, which provides that the 
allowance to a soUcitor-trustoe Is to be 
increased by such amount as may bo 
deemed fair & reasonable in respect to 
professional services rendered by him 
to the estate, the allowance referred to 
is the allowance to a trustee for his 
care, etc., & time, which is provided 
for by sects. 72-74 of the Act. — 
Rc MacDonald Estate, [19331 l 
W. W. R. 421 ; 41 Man. L. H. 417.— 
CAN. 

PART VI. SECT. 1. 

• L Where there is no tariff 

of costs which can ho applied to 
charges for business done by a solr., ec 
there is no spedflo contract between 
the solr. & his client, the goneml 
custom & practloo of solrs. Is to be 
the guide, u such custom or practloo 
exists ; if there is no custom, the value 
of the services rendered is to bo 
estimated on a quunium wieruic.-— itc 
Royal Hank of Canada v. Mam 

f ro. Z), Re MoLban & Cook, [1931) 
W. W. B. 138 ; 25 S. h. R. 225.— 
CAN. 

-.1 — McLean v. Cook, [1931] 
i D. L. R, 904.— CAN. 
h i. Ripht to charge comrniasUm-- 


ValidUu of Order.)— Ord. 05, r. 29, of 
tho Supreme Court Rules, which pro- 
vides that, ** In the absence of special 
affreement a solr. shall bo entitled to 
ctiargo his client a commission In Uou 
of costs on the collection of accounts 
or claims according to tho following 
scale . . . ** : — Held : valid & given 
effect to in the present action. — Corn- 
wall & Archibald v. Doylk Con- 
traotino Co., Ltd., [1932) 1 

W. W, R, 8 ; 45 B. 0. R. 81.— CAN. 

r i. .) — Where a 

oollusivo settloment between the parties 
to an action has tho effect ot denriving 
tho solr. of one of them of his lien for 
costs, the opposite patty will be made 
to pay them. The intent to defraud 
tho solr. may be Inferred from tho 
actions of the parties. — O bibbk t». 
BiFUOflT Rural Municipality & 
Coleman (No. 2), [19311 1 W. W. R. 
359 ; 2 D. L. R. 476 ; 39 Man. L, R. 
357.' — CAN. 

P li^ .] — The rule that 

a collusive settlement between the 
parties to an aoWon will not bo per- 
mitted to deprive a solr. of his Hen for 
costs, Is applicable to the case where 
tho antion was one for damages which 
had not ripened Into Ju(^tnont. — 
PoNflKR V . A . R. MoDiarmid Oo., Ltd., 
& Foster & MoQuarrib, [19313^1 
W. W. R. 362 ; 2 D. L. R. 598 ; 39 
Idan. L. IL 360. — CAN. 


U 2Vo oonlract to do work at 

sum named,] — The solrs. rendered to a 
client a bill of costs amounting to 
$750 for eervfcos in drawing a will for 
the client. Upon taxation the taxing 
olhoor allowed tho amount charged : — 
Reid : there was no agreement as to 
the amount & no obligations upon tho 
solrs. to state to the client during tho 
course of preparation that their 
original rough estimate of the pro- 
bable amount of their bill, before they 
had entered upon tho work, which 
proved to take ninety hours of the 
time of one of the solrs. in consulta- 
tions, drafting, revising, redrafting, 
etc., was inadequate ; & the amount 
of the bill was not excessive. — He 
Solicitors, [19311 1 t>. L. R. 819 ; 66 
O. L. R. 443.— CAN. 


si. Right of assignee to issue execution.] 
-A firm of solrs. with a certidoate of 
ixation of a bill of costa against applt. 
eijin made, for valuable oonaldora- 
on, an absolute assignment of the 
ists to resp, herein. Resp. then 
btainod an order from a Judge, 
Iving him liberty to Issue execution 
ralnst applt. upon the oortlffoate, 
n appeal : — Bela: the appeal should 
B dismissed, — Re Ta.ta Sinoh : 
uttaSinoh, [19321 2 W. W. li. 671; 

D. L. R. 303 ; 45 B. 0. R. 647.— 



Cases 1888a— l$68b. Engush and Ebipibe Digest Supplement. 


he would otherwise be entitled to be re- 
munerated : Provided that the amount 
payable under the agreement shall not be 
I'eceived by the solr. imtU the agreement has 
been examined allowed by a Taxing 
Master ; — Held : this section does not apply 
to an agreement by a client to give his solr. 
security, whether by way of a charge upon 
or an assignment of part of a fund to be 
received by the solr. for the amount of costs 
to which upon taxation the solr. may be 
found to be entitled ; but an agreement to 
that effect may be made orally & without any 
writing between solr. & client. — Jonbsco v. 
Evening Standard Co., Ltd., Re Under- 
taking BY WlNGPIEDDS, HAI^E & TRTTSTRAM, 
[1932] 2 K. B. 340 ; 101 L. J. K. B. 447 ; 147 
L. T. 49, 0. A. 

1275. Add, Annotation : — Refd. Ward v. British 
Oak Insurance Co., [1931] 2 K. B. 637. 

1374. Add, A nnotation : — Refd. Alexander v. Ray- 
son, [1930] 1 K, B. 109. 

1391a. To what court appeal lies — Divisional 
Court — Not matter of practice & procedure 
within Supreme Court of Judicature (Consolida- 
tion) Act, 1925 (c. 49), s. 31 (3).] — Besps., a 
firm of solrs., acted for applt. in defending 
him in criminal proceedings before magis- 
trates & at the assizes. Applt. was found 
guilty & sentenced to imprisonment. In 
respect of those proceedings resps. delivered 
their bill of costs in summary form to applt. *s 
attorney, who paid it. A few years later 
applt. took out an originating summons 
under Solicitors Act, 1843 (c. 73), asking for 
delivery of a detailed biU of costs. The 
master made an order for its delivery. The 
judge at chambers set aside the master’s 
ord^, but gave leave to appeal : — Held : 
the appeal did not relate to a matter of 
practice & pi'oeedure within above sub-sect., 
& therefore that the appeal lay not to the 
Ob. of Appeal but to the Div. Ct. — Re ^ 
Withers & Co., [1930] 2 K. B. 192 ; 99 


L. J. K, B, 565 ; 143 L. T. 347 ; 46 T. L. R. 
640 ; 74 Sol. Jo. 464, 0. A. 

1483. Add. Annotafion: — As to (1) Consd. Pelsttir 
r. I’elster A Samuel, [193CJ 3 All E. R. 783. 
1624. Add, Annotation -Refd. Jonesco v. Even- 
ing Standard Co., Re Undertaking by 
SoUcitors, [1932] 2 K. B. 340. 

1530. Add. Annotation : — Folld. Bury (H. E, & W.) 

V, Greenwood, [1934] W. N. 119. 

1581. Add. Annotaion : — Refd. JJc 0. B. & M. 

(TaUors), Ltd., [1932] 1 Oh. 17. 

1531a. .] — ^I3 ury V. Greenwood, [1934] 

W. N. 119 ; 177 L. T. Jo. 399. 

1545. Add, Annotation : — Refd. Re Louch, [1930] 
2 Ch. 63. 

1568. Add. Annotations : — Consd. Light & Pulton 
V, MeViitie (1935), 79 Sol. Jo. 341. Folld. 
Rc Taxation of Costs, Re Solicitor, [1936] 
1 3^. B. 523. 


1559. Add. Armo/rt/ /on Consd. Light & Fulton 
V. JVIcVitfie (1935), 79 Sol. Jo. 341. 

1563a. Effect of inherent jurisdiction of court.] — 
Light & Fulton v. McVittib (1935), 79 
Sol. Jo. 341. 

1563b. Taxation under SoUcitors Act, 1982 (c. 37), 
ss. 65 (1), 81 (1) — Counsel’s fees — Effect of 
R. S. C., Ord. 65, r. 27, reg. 29 (a).] — (1) For 
the piirp()8(5 of t axation of a solr.’s bill under 
Solicitors Act, 1932 (c. 37), the phrase “ costs 
due to a solr.” in sect. 65 (1 ), must be deemed, 
having regard to the definition of “ costs ” 
in sect. 81, to include “ disbursements ” due 
from the client to the solr., which means 
actual payments before delivery of the bill, 
&; imy sums claimed in the bill as disburse- 
uumts, c.f/., fees to counsel, which liave not 
been paid before its delivery, must be dis- 
allowed. Solrs. Act, 1932 (c. 37), has not 
made any alteration in the law in t his respect 
& n. S. b., Ord. 65, r. 27, reg. 29 (a), is still 
in force, 

(2) Where items in a solr.’s bill are struck 


PART Vt SECT. 8, SUB-SECT. 3.— A, 


Mb. Absence of agreement as to scale 
of commission — Effect .} — Where a solr. 
tic client agrreo that the former's re- 
intmeratlon for collecting a claim shall 
be a commission, but they decide to 
leave the matter of the scale of the 
commission in abeyance, the solr., if he 
intends to exact payment according to 
the scale provided by Ord. 66, r. 27, 
reg. 29, shotdd draw the client's 
attention to said rule Sc give the client 
to understand that, in the event of the 
scale of commission, not being other- 
wise agreed on, he will apply the rule 
in demanding payment. The failure 
to so inform the (uient was held to be 
good cause In the present cane for 
depriving the solrs. of their costs. — 
Oamkron Sc Caweron v, Boulton, 
[1930J 3 W. W. R. 61 ; 4 D. L. K. 1021 ; 
43 B. C. R. 89.— CAN. 


so. “ Pair dt reasonable ** — Whal is.} 
— In deciding whether a contract 
between a solr. Sc client is “ fair Sc 
reasonable to the client,'* within 
sect. 73. Law Society Act, R. S. M., 
1918, the word ** fair ** Is to be taken 
as relating to the means by which the 
contract was brought about. Sc ** reason - 
'able ** as relating to the quantum of 
remuneration therefrom resulting to 
tho solr. In deoidlng whether the 
amount Is reasonable the actual work 
which the solr. was called on to do is a 
factor but not the sole factor to be 
consideFed ; Sc whore the contract is 
one on tho contingency Sc percental 
basis, the mere fact that under the 


lorcentoge agreed on the amount 
payable to tho solr. In the event of 
inccoss has turned out to be in excess 
)f the costs taxable on the oralnaiy 
w)lr. Sc client basis Is not ground for 
aolding tho contract unreasonable, 
rbe reasonableness of sneb excess must 
iopend on the reality & extent of the 
7 i 8 k the solr. undertook & the amount 
>f work anticipated at the time he 
issumed his obligation. — Galbraith 
ij. Murray, Robertson & TiioMi^, 
19301 3 W. W. B. 120; 4 D. L. R. 
i 005.— CAN. 


PART VI. SECT. 3, SUB-SECT. 
B- (b). 


sf. Agreemeni to oomiseVs fees — 
Incomplete statement by solicitor .] — An 
agreement was made between a solr. Sc 
his client regarding the amount of 
fees to be paid to senior & iunior 
counsel for tho conduct of the hearing 
of an action. The client was ade- 
quately warned that tho senior’s fees 
were speolal Sc such as would not be 
recoverable from the other party on 
a party Sc party taxation. The client 
was informed that the Jiuiior counsel’s 
fees were ordinarily two -thirds of 
senior counsel fees. Sc agreed in writii^ 
to pay fees amounting to about half 
those of senior counsel. These fees, as 
agreed, were reduced by tho taxing 
master : — Held : although tho state- 
ment as to the proportion of Jtmlor 
counsel’s fe^ to senior counsel’s fees 
was not inaccurate, it was in the cir- 
cumstances of the case incomplete, & 
might be misleading Sc, acoordlngly. 


that the client was not bound thereby. 
— SiTMON V. Hat, 119343 S, A. S. H. 66. 
-AUS. 

PART VI. SECT. 3. SUB-SECT. 5. 

sk. Special agreenwnf to look to third 
party for paymrmi ,} — Where a retainer 
or employment of a solr. or counsel Js 
proved, coupled with services rendered, 
the burden of proof that some person 
other than the client was to pay for 
tho senrioos rests upon the party 
asserting that such mode of payment 
was agreed to. — MoGeeb, McGeer Sc 
Wilson v. Fletcher, MoLelan v, 
Fletcher (B. C.), [1929J 4 D. L. R. 
348 : 2 W. \v. R. 600 .-- CAN. 


PART VI. SECT. 4, SUB-SECT. 1. 

so. Application of English law in 
Imlia .} — ^^rbo law Sc practice in Eng- 
land relating to solrs. Sc te taxation 
of bills of costs applies in the Bombay 
Presidency, except where that law & 
practice Is Inconsistent with the rules 
& practice of tho ct. The English 
Solrs. Act does not apply to attorneys 
practising in Bombay. There Is no 
rule which makes it obligatory on an 
attorney to deliver a bill to tho client, 
though in practice the Taxing Master 
will see that a client has a proper 
opportunity of oonsldei^ the bUJ 
before taxation. The English rede 
that a solr. must be bound by a bill 
once delivered to a client does not 
apply to Bombay. He is at liberty to 
substitute another & a revised bill for 
taxation. — Rege e. Vasantras 
PATRAS (1936), I. It, B. 69 Bom. 443,—' 
IND. 


6 
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retainer given to the solr 

items cannot be taken those 

fbf. ^aicen into consideration for 

of tlfe IS>w whether one-sixth 

“l.tas been taxed oS 


154 T; T fioi . r o Vn ^ A^. J. ±L. ±5. ^70 ; 

224, 

1672. Add. Awno/a^ion;-->6Vacra??v» Refd. Licht 

& Fulton V. JV^cVittie (1935), 79 Sol. Jo. 34h 

permitted Increase 
^ omitted the 
Or^ cent, mcroase ^owed by E. S. O., 
^ from his bill of costs can 
clam to have it allowed after his bill of 
costs has been Uxed.— JBe Lough, [1930] 2 

M/Jo 38?. “■■ ‘ ■“ T- »9 < 

““•wb, nSSSI^' «■!' “ »•“• *• 

McVittio (19H5), 79 Sol. .To. 311. 

.- - Refd. Light & Fulton v. 
McVittie (1935), 79 Sol. Jo. 341. 

1665. AniMtaHm :~As to (2) Refd. Light & 
Fulton t>. Mo\ ittie (1935), 79 Sol. Jo. 341. 

^nmkdion ;-~Ah to (1) Refd. Light & 
Fulton V. MeVittie (1935), 79 Sol. Jo. 341. 

1716a. Patent agent — Whether exclusive right to 
taxation In patent action. | — He Soi'.mTOR.s 
Jfo Taxation op Costs (1935), 79 Sol. .Jo. 49. 
1 ). 0 . 

*®^*W~N~128 — PnafTON, [1894] 


1849a. Recovery of damages by Infant or person 
of unsound mlnd.]—The R» S. C. require that 
in all actions for damages brought on behalf 
of an infant or person of unsound mind, the 
costs of pltf., both as between party dc party 
& as between solr. dc client, shall be taxed 
& certified by tie Taxing Master, & no costs 
other than those so certified are payable to 
the solr. for pltf. These provisions apply 
equally whether damages are recovered by 
a verdict ds judgment after trial or by an 
order staying proceedings upon the terms of 
a settlement out of ct. In either case there 
is a direction by the ct. that the costs of 
pltf., both as between party dc party & as 
between solr. & client, are to be taxed, dC 
it is the duty of the solrs. on both sides to 
see that the direction is complied with. The 
Rules & the direction are made for the pro- 
tection of infants & persons of unsound mind, 
dc are imperative. It is important that it 
should be known that if they are deliberately 
disobeyed, the solrs. responsible are liable to 
be dealt with for contempt of ct. — ^Fra.ctice 
Note, [1933] W. N. 190. 

1863. Add. A nnoiatmi : — Refd. Warniinglons i). 
M(‘,Miirray, [1937] 1 All E. \i. 502. 

1908. Add. Annotation : — Refd. Pratt v. .London 
Pa.ssenger Transport Board, Green v. Vande- 
kar, [1937] 1 All E. R. 473. 

1909. Add. Annotation : — ^Refd. J^rait v, London 
Passenger Transport Board, Green t’. Vande- 
.kar, jJ937J 1 All E. R. 473. 

1955. Add. Annotation: — Refd. Re Potts, Rx p. 
Etablissements Callot dc De Schrijver v, 
Leonard Tubbs dc Oo. & Official Receiver, 
[1934] Ch. 366. 

2016. Add. Annotation : — Refd, Re Solicitors 

(1934), 50 T. L. R. 327. 


PART VI. SECT. 4. SUB-SECT. 6. 

1682 1. Whether soUciior hound hy hill 
its delivered — Boiid fide ameridmenta — 
Before order for tia^atkni ohiained or 
taxation threaten^ hy client, }~ln an 
action 1)7 a solr. to recover fees & 
olebnrsements :—fJeld : he was not 
bound by a blU previously rendered tor 
a lesser amount than that sued for, 
there having been no express or implied 
acceptance of said account by dott. & 
no taxation or steps taken towards 
taxation. — M attlson v. Shklov. 1193ft] 
1 W. W. K. .ftea; 2 I), L. R. 476; 
43 Man. L. K. 67.— CAN. 

PART VI. SECT. 6. SUB-SECT. 1.— B. 

M. Arbitrators — Pufdic Works Act, 
R. S. B, O. 1924, 8. 24.J— Under Public 
Works Act, R. S. B. C. 1924, c. 211, 
s. 24, the arbitrators only are vested 
with authority to grant or withhold 
witness fees in the case of any par- 
ticular witness, at any rate to the 
extent of deoiding whether snob fees 
should be included in the bill of costs 
for taxation or not, & what amoxmt of 
pr^aration waa reasonably necessary. 
— ^ifeGALTBzios. fit Burnaby Arbitra- 
tion, [19281 1. W. W. E. 798 : 39 
B, 0. B. 470.— CAN. 


PART VI. SECT. B. SUB-SECT. 1.— 

B. (b). 

•f. Whether soliettor eiUUledr^ 
ioUhdrawai of ffeneral retainer.}^ A 
solr. was retain^ by 0. to conduct 
proceedings in an action ag^stS. 
A^e retainer was not disputed, 
solr. oonduoted the action until the 
ludment of the trial judge was given, 
0. decided to appeal & oommenoed 


piooeedings for an appeal. From that 
time he took over from the solr. the 
conduct of & control of the proceedings 
& of the appeal, & thereafter the solr. 
merely performed such sorrloes as C, 
from time to time reqnired of him. 
The solr. then delivered his bill of costs 
& In due time obtained o* prmdpe 
an order for its taxation pursuant to 
Solicitors Act, s. S3 (c); — field: C., 
by taking over the conduct & control 
of the proceedings put an end to the 
general retainer, as be had a right to 
do, & the solr. was thereupon entitled 
to claim payment of his costs, &, in 
the ah‘?onoo of ** special ciroumstances,” 
to have a prcecipe order for taxation of 
his bill. — Re Savignac, [19281 4 
I), h. B, 433 ; 62 O. L. R. ,589.— CAN. 


PART VI, SECT. 5, SUB-SECT. 3.— 
B. (a). 


8g, Change of solicitor.] — Where a 
so!r.*s retainer to defend an action was 
terminated by the client by a change of 
solrs. before the trial & there had not 
been prior to the change snoh a break 
in the proceedings as to entitle the 
solr. to demand payment of hie bill 
without terminating the retainer, held 
that the month within which, under 
sect. 66 of Legal Profession Act, bills 
of costs may be referred to taxation 
did not begin to run until the change 
of solrs.— R^Legai. Profession Act, 

V. 

1 

CAN. 


Canadun Bank of uommerou 
ANNABLE, 119291 2 D. L. R. 372 ; 
W. W. R. 700 ; 23 S. L. R. 613. 


PART VI. SECT. 6, SUB-SECT. 3.— 

B. (0). 

1863 i. Right to order.)— Although 

7 


sect. 80 of Legal Professions Act, 
R.8.B.G., 1924, does not say that the 
person chargeable with a solr.^s bill 
may apply, after the expiration of one 
month, for a reference, yet from a 
reading thereof with sect. 81 it would 
appear that he has that right. An 
order under sect. 80 Is not, however, 
an order of course. — Re Miller, [1935J 
3 W. W. R. 08 ; 49 B. 0. R. 403.— -CAN. 


PART VI. SECT. 6, SUB-SECT. 3.— 

C. (c) i. 

1996 ii. .] — A solr.’s bill of costs 

was adjusted 8c settled & paid in the 
life-time of the client, on Nov, 20, 
1928. On Aug. 21, 1930. the widow 
Sc executrix of the client launched an 
appUoatlon for taxation of the bill : — 
Held : the application, not being made 
within a year from the date of pay- 
ment, as required by Solrs. Act, could 
not succeed. — Re Solicitor, [19811 
1 D. L. R. 315 ; 66 O. L. R. 201,— CAN. 


PART VI. SECT. 6, SUB-SECT. 8.— 

D. (f). 

2186 1. Whether special circumstance.] 
— Tht relationship of client & solr. is 
not of Itself a ** special clroumstance,** 
within Legal Profosalon Act, s. 68, for 
allowing the taxation of a bill of costs 
after the expiration of said month; 
but it is a oircumstance that should 
always be considered on an ^plication 
to allow such taxation.— Ife Legal 
Profession Act, Canadian Bank of 
OOMMBBOE 0. ANNABLE, [1929] 2 

D. L. R. 372 t 1 W. W. E, 700 ; 23 
9. L. E. 613.— CAN. 
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2145. Add, Annotation : — Consd. Be Solicitors 
(1934), 60 T. L. R. 327. 

2149. Add. Annotation: — Consd. Be Solicitors 
(1934), 60 T. L. R. 327. 

2151a. .] — A solrs.* bill of costs having 

been paid with an express reservation of the 
right to ask for taxation : — Meld : in the cir- 
cumstances of the case, such a reservation 
amounted to a “ special circumstance ** within 
proviso to Solrs. Act, 1932 (c. 37), s. 66 (2), 
so as to justify the ct., in the exercise of its 
discretion, in making an order for taxation. — 
Be Solicitors (1934), 60 T. L. R. 327. 

2301, Add. Annotation : — Held. The Edison (No. 2), 
[1934] P. 115. 

2813. The case is the same as that following, 
No. 2314. 

2390. Add, Annotations : — Refd. White v. Altrin- 
cham Urban District Council, [1936] 2 K. B. 
138 ; British United Shoe Manufacturing 
Co. V. Holdfast Boots, Ltd., [1936] 3 All E. R. 
717. 


2423. Add, Annotations : — Consd. Pelsterv.Pelster 
& Samuel, [1936] 3 All E. R, 783. Refd. 
White V, Altrincham Urban District Council, 
[1936] 2 K. B. 138. 

2430. Add, Annotations : — Refd. WTiite v. Altrin- 
cham Urban District Council, [1936] 2 K. B. 
138 ; British United Shoe Manufacturing Co. 
V. Holdfast Boots, Ltd., [1936] 3 AU E. R. 
717 ; Pelster v, Pelster & Samuel, [1936] 3 
All E. R. 783. 

2466. Add, Annotation : — Consd. Be Taxation of 
Costs, Be Solicitor, [1936] 1 K. B. 623. 

2467a. .] — Be Taxation op Costs, 

Be Solicitor, No. 1563b, ante, 

2468, Add. Annotation : — Consd. Be Taxation of 
Costs, Be Solicitor, [1936] 1 K, B. 623. 

1 2498. Add, Annotation : — Consd. Be Taxation of 
Costs, Be Solicitor, [1936] 1 K. B. 523. 

2647. Add. Annotation : — Refd. Davis v. Symons, 
[1934] Ch. 442. 


Part VII.— Amount of 

2803. Add, Annotation: — Generally, Refd. Pelster* 
i;. Pelster & Samuel, [1936] 3 All E. R. 783. 

2807a. Junior counsel.] — Pltf.’s soh*. employed a 
Queen’s Counsel & a junior to oppose a 
motion for further time to answer. The ct. 
held that he was justified in so doing ; & 
ordered the taxing master, who had dis- 
allowed the fees of the junior counsel, to 
review his taxation. — Cooke v. Turner 
(1844), 12 Sim, 649 ; 69 B. R. 1282. 

2818a. Counsel attending Judge’s chambers.] — 
The Supreme Ct. Rules, Special Allowances, 


Costs Recoverable. 

r. 14, that “ as to counsel attending at judge’s 
chambers no costs thereof shall in any case 
be allowed unless the judge certifies it to be 
a proper case for counsel to attend ” applies 
to taxation of costs between solr. & client 
as well as between party & party . — Be 
Chapman (1882), 10 Q. B. D. 64 ; 62 L. J. 
Q. B. 76 ; 47 L. T. 426 ; 31 W. R. 266, C. A. 
2902. Add, Anyiotation : — Consd. Jackson v. Jack- 
son & Barwell, [1930] 2 All E. R. 1588. 

2905. Add, Annotation : — Refd. Jackson v. Jack- 
son & Barwell, [1936] 2 All E. R. 1588. 


PART VI. SHOT, 6, SUB-SECT. 9.— 
B. (c). 

sk. Dcniai of ret'Hner not disclosed .] — 
The fact that the client dlsputefl the 
retainer in toto need not he disclosed 
when a solr. obtains an ex parte order 
for the taxation of his costs. — Re 
Bakkrr & Skrinb, [1935] 1 W. W. R. 
761 ; 49 B. C. K. 479,— CAN. 

PART VI. SECT. 6, SUB-SECT. 10.— 
E. (a). 

si. To ascertain ** colds in the 
cowae.**]— M cLean v. Ratekin, 11928J 
3 W. W. R. 592.— CAN. 


PART VI. SECT. 6, SUB-SECT. 11.— 
D. fa). 

2371 V. .] — A taxing 

officer’s iiiling as to whether any 
particular it<^m should be allowed or 
excluded ought rarely to be interfered 
with on appeal, if it appears be under* 
stood the governing principle. — Cana- 
dian Educational Films, Ltd, & 

GOODAUT PICTUEES iNCOBrORAl’ED V, 

Horan & Nichols I^hkatres, Ltd. 
(1928), 39 B. C. R. 424.— CAN, 

2371 vi, .) — Noble v, 

Bromiley, [10281 2 D. L. R. 605 ; [1028] 
1 W. W. R. 899 ; 39 B. C. R. 618.— CAN. 


PART VI. SECT. 6, SUB-SECT. 11.— A. 


sj. Effect of r Terence hy court to costs 
as “ texed.**}— In the reasons for judg- 
ment heroin, by which deft, was 
declared entitled to a solr. *8 lien tor 
costs, the ct., due to a misconoeption, 
referred to the bill of costs in question 
as ** taxed.^’ The bill of costs was not. 


however, finally allowed Sc certified by 
the taxing officer until two months 
after the delivery of said reasons, 
Pltf. within 15 days after the giving 
of the certificate gave notice under 
rule 693 of an application to have the 
taxation reviewed by a judge in 
ohambors : — Held : said judgment of 
the ct. havii^ not yet been entered, 
use of the term “ taxed ” did not 
prevent pltf. from having the review 
of taxation pnxseeded mth. — Hoyal 
Bank of Canada v, Marb (No. 
[1930] 2 W. W. R, 215 ; 3 D, L. R. 
530 ; 1 W. W. R. 262 ; U S. L. R. 
340. 433.— CAN. 


PART VI. SECT, 6, SUB-SECT. 11.— B. 

e X, Jurisdiction of covsi to 

extend,] — Be Gent One, Ex p, Pratt 
(1927), 27 S. R, N. S. W. 48.— AUS. 


PART VI. SECT, 6, SUB-SECT. 11.— 
D. (b) U. 

2415 II. WhAher order made ,] — 
Though the ct. will be desirous of 
giving the greatest weight to the 
opinion of the taxing master, on a 
question of the quantum of oonnsel’s 
fees, upon an appeal It is the duty of 
the ct. to review that opinion, & if it 
think that the master has clearly made 
a mistake to rectify the mistake, & to 
give such decision as to It seems just. — 
Re Melbourne Pabeino Station, 
Ltd. (In Liquidation) (1929), V. L. R. 
6. — AUS. 

PART VI. SECT. 6, SUB-SECT. 12, 

2438 li. * To King*8 Bench judge--; 

From Surrogate Court judge.] — Re 
MoEaohen Estate (No. 2), [1933] 3 
W. W. R. 626.— CAN. 

PART Vll. SECT. 1. SUB-SECT. 1. 

sL Solicitor to executor — ** General 
counsel fee,**] — The practice which has 
been followed in Saskatohewan of 
allowing the solr. for an exor. a 
♦* general counsel fee ** In addition to 
the amount of his specific charges is 
without legal justlfloafion.— Re Robbieb 


Estate, Re Mott & Roeaier, [1928] 
3 D. L. R. 860 ; [1928] 2 W. W. R. 566. 

—CAN. 


PART VII. SECT. 1, SUB-SECT. 4.— 
B. (o). 

■m. Investigation of title — Of assignee 
oj equity of redemption — On extension of 
mortgage — Whether covered hy scale fee.] 
— It is a question whether acts are so 
sufficiently connected with the ex- 
tension of the mtge. as to be comprised 
within the scale foe for eficctlng such 
extension. The investigation of the 
title of the assignee of an equity of 
redemption is not so connected, Sc the 
costs of such investigation are not 
covered by the scale foe. — Re Russ 
(1927), 28 S. II. N. S. W. 7— AUS. 


PART VII. SECT, 2. SUB-SECT. 1.— 
B. (b). 

so. Attendances before registrar to 
settle judgment,}— M air v. Duncan 
Lumber Co., Ltd. (No, 2), [1928] 1 
W. W. R. 431 ; 30 B. C. R. 399.— CAN. 


PART VII. SECT, 2, SUB-SECT. 1.— 
B. (0). 

sa. Personal attendance abroad at 
taking evidence on commission.] — ^In a 
suit for dissolution of marriage in 
which W. acted as solr, for the peti- 
tioner, an order was made for the issue 
of a commission to take evidence In 
Java. W. warned petitioner that the 
costs of his personal attendance at 
Java might be disallowed on taxation, 
but he also wrongly advised her that 
it was necessaiT that he should attend 
personally ; — Held : the costs of ms 
attendance at Java were rlfbtly ms- 
oUowed on taxation between him & ms 
client. — Re Windbyeb, Fawl & Co., 
Bxp. IV)LBT (1831). 81 S. R. N. s. W. 
145 ; 48 N. 8. W. W, N. 71.— AUS. 
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Part VIII.— Solicitor’s Lien 


8028* Add, Aniwtution : — Retd. Clayton v, Clayton. 
[1930] 2 Ch. 12. 

3087. Add, Annotation : — Held. Mason v. Mason 
& Cottrell, [1933] P. 199. 

8195. Add, Annotation : — As to (1) Refd. Mason 
V, Mason & Cottrell, [1933] P. 199. 

3218. Add, Annotation : — Rofd. Mason v. Mason 
& Cottrell, [1933] P, 199. 

8302a. Successful appeal against receiving 

order.] — receiving order was made in a 
county ct., & upon appeal the Div. Ct. in 
Bkpcy. rescinded the receiving order, dis- 
missed the petition & ordered the petitioning 
creditors to pay the taxed costs of the appeal 
to the debtor or to his sob. The sob., 
haying taxed the costs at £41 5s. 7d., &; not 
being paid by the petitioning creditors, issued 
a writ of fi, fa, &; the Sheriff of Middle.sex 
levied execution. The execution was paid 
out, but the petitioning creditors obtained a 
garnishee order nisi on a judgment of the 
K. B. D, in respect of moneys due to them 
from the debtor. The sob. for the debtor 
thereupon applied to the ct. for a charging 


order for his costs ; — Held : the question 
was one of discretion, & the ct. would exercise 
its discretion by directing tliat the sob. 
should have a charging order on the moneys 
in the hands of the sheriff & the costs of this 
application. — Re Debtor (No. 29 of 1931), 
Wild v. Petitioning Creditors & Debtor 
(1934), 103 L. J. Ch. 303 ; 78 Sol, .To. 430 ; 
[1934] B. & C. 11, 54. 

' 3307a. Administration action — Interest of next-of- 
kin on intestacy.] — party to a probate 
action propounded several wUls of the 
deceased, being also interested as next-of-kin 
in the event of the intestacy of the deceased. 
The ct. pronounced for an intestacy & against 
the wills. On the application of sobs, who 
had conducted the litigation for the party 
propounding the wills, & had since been dis- 
charged, the ct. made an order declaring 
them entitled to a charge for their costs 
upon the interest of their client in the 
intestacy as upon “ property recovered or 
preserved through their instrumentality.’* — 
Kyde V, WaiTEj White v, Hyde, [1933] P. 
105 ; 149 L. T. 90 ; 77 Sol. Jo. 251 ; sub nom. 
Re White, 102 L. J. P. 71 ; 40 T. L. R. 325. 


PART vni. SECT. 2, SUB-SECT. 3. 

—A. 

sb. Whether extending to costs in- 
curred by English agent,] — The law 
agent of a co. who also acted as its 
secretary, was instnictod to expose for 
sale a property in England belonging 
to the 00 . For this inuTose he em- 
ployed English Bolrs., who in turn em- 
ployed auctioneers. The oo. wont 
into liquidation, & a petition was pre- 
sented by the liciuidator craving that 
the law agent should be ordained to 
deliver to him the titles of certain 
heritable properties belonging to the 
oo. The law agent maintained that 
he had a lion over the titles for his 
own account as law agent (wMch was 
admitted), & also for the accounts of 
the English solrs. & auctioneers, for 
which the English solrs. had intimated 
that they hold him personally liable : 
— Held : the lien of a law agent did 
not extend to accounts incurred on 
behalf of his cUent which he had not 
In fact paid & for which he was not 

e ersonally liable ; accordingly, the 
kw agent's claim to a lien in respect 
of the accounts of the English solrs. 
& auctioneers fell to be dismissed, in 
respect that there was no averment 
either that he had paid the accounts 
or that he was liable to par them. 

Opinion that the foot that the law 
agent, who was acting for a disclosed 
cQent, gave Hop instructions to the 
English solrs. (Hd not necessarily in- 
volve him in any personal liability for 
their aoooimt or for the account of the 
auctioneers employed by them. — 
Hoberts 1?. Snodgrass, [1932] S. C. 
(H. L.) 73.— SCOT. 

PART Vin. SECT. 2, SUB-SECT. 3.— B. 

so. For work done by English solicitors 
avxitioneers employed by solicitor ,] — 
The law agent of a co., who also acted 
as its secretary, was instructed to 
expose for sale a property in England 
boloni^ng to the co. For this purpose 
ho employed English solrs., who in 
turn employed auctioneers. The co. 
went into liquidation, & a petition was 
brought by the liquidator against the 
law agent for delivery of the titles of 
certain heritable properties belonging 
to the 00 . The law agent maintained 


that ho had a lien over the titles for 
his own account as law agent, which 
wjis admitted, & also for the jicooimts 
of the English solrs. & auctioneers, for 
which the English eolr. had intimated 
that they held him personally liable : — 
Held : the accounts of the English 
solrs. & auctioneers, having been pro- 
perly incurred by the resp. in the 
ordinary course of law agency, were 
covered by his lien.— K obehts (H. 
Stavelet) V, Snodqrabr, [1931] S. C. 
580,— SCOT. 

PARTVin. SECT. 2, SUB-SECT. 5.--E. 

sf. Jetton scitlcd,] oft. H<‘ttling an 
action with pltf. aJid* notification by 
self, for T>Itf, of a claim of lien for 
services, is liable to the solr. for his 
costs on a soli*. & client basis.-- * 
Queen’s Koyai^ Hotke. Ltd. v. 
Waits, [19371 1 D. L. 11. 7-1. -CAN. 

PART VIII. SECT. 3, SUB-SECT. 1. 

3070 iii. .1 — A solr, has, 

apai’t from any order of the ot., or any 
statute, a lien over any property re- 
covered or preserved, or the proceeds 
of any judgment, obtained for his client 
by the solr.’s exertions. The right of 
the solr. Is, in essence, a claim to the 
equitable interference of the ct. for the 
protection of the solr. The question 
of tho solr. *8 lion Is unaHoctcd by the 
Civil Procedure Code, & is still governed 
by the relevant principles of English 
law. — P rejmbuichdas Singh am a r. 
N. C. Bttral & Pynk (1934), I. L. K. 
61 Calc. 1905.— IND. 

sa. Rule in India.) — The rights of 
attorneys in India In regard to lien 
are the same os the rights of solrs. 
In England under the common law, 
except in so far as the latter have been 
modiflod by statute. — Damodau Das 
V, Morgan & Co. (1933), I. L. U. CO 
Cal. 1442.— IND. 

PART VIII. SECT. 3, SUB-SECT. 2.- A. 

sd. Sum paid- into court by defendant 
— Defendant successful in first, action — 
Unsuccessful in second action — Solicitor 
entitled to retainer for costs of first actwn, 
on mm paid in,\ — Rat v, Hou (1928), 
40 B. C. R. 438.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 4,— 
B. (a). 

3142 vii. .] — Tho ot. will exercise 

its equitable interference on behalf of a 
solr. to protect him from being deprived 
of his costs whore he has given tho 
opposite party or tho latter's solr. 
notice of hlB claim or where it is clearly 
made out that there has been collusion 
between the parties to cheat the solr. 
of his costs. — T erry v, MacDonald, 
[19351 1 W; W. R. 504 ; 2 D. L. R. 
812.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 6.— B. 

3192 iii. .] — Deft, was given 

costs against the three pltfs. One of 
pltfs. had recovered a judgment against 
deft, for a much lai’gor sum in a 
previous action to which the other two 
pltfs. were not parties, & claimed the 
right to set-oil deft.'s costs against 
that jndgrmont. Deft, argued that the 
set-off wsuxld defeat the lien of his solr. 
The ot. allowed the set-off, & an appeal 
from the order w'^as dismissed. — Inlay 
Hardwood Floor Co., Ltd. v. 
Diersskn, [1928] 2 D. L. R. 660; 
[1928] 1 W. W. R. 897 ; 39 B. C, R. 
514— CAN. 


PART VIII. SECT, 4, SUB-SECT. 2.— 
B. (a). 

p i. Jiasis of right — Sutvage .] — 

The principle of salvage Is the key to 
the construction of Legal Profesigrions 
Act, R. S. B. O., 3924, a, 104, which 
gives a solr. a charge on ifz a right of 
payment out of property " recovered 
or preserved " through his services. 
Claims for costs due solr. for defend- 
ing actions brought for personal , 
services, goods sold, & on a pro- 
missory note were held, therefore, not 
to cr .ne within said section ; but a 
claim with respect to a roochanio's 
lien action in which the lien was 
reduced was held to be vrithin it, — 
Miller v. Wollaston, [1929] 3 

D. L, R. 348 ; 2 W. W. R. 136 ; 41 
B. C. R. 345.— CAN. 

p ii. ,] — Re MtXlOEMAOK 3c 

Bbooost Metal Wares, Ltd., Re 
Mf.-MlLLAN, [19361 2 W. W. R. 509 ; 

4 D. L. R. 463.— CAN. 
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8815. Add. Annotation : — to (2) Refd. Morriss 
V. Baines & Co., [1933] 1 K. B. 510. 

8350a. Matrimonial suit — Wlfe^s costs unpaid — 
Bankruptcy of wife.] — A declaration that a 
solr. is entitled to a charging order for his 
costs under Solrs. Act, 1032 (c. 37), s. 69, is 
discretionary oh the part of the ct, & should 
not be made if the solr. has stood by while 
the fund sought to be chai^ged has been dealt 
with under circumstances which render it 
unjust that the interest of other parties should 
be iiostponed to the lien of the solr. Solrs. 
for a petitioning wife in a matrimonial suit 
obtained an order for the costs payable by 
resp. husband without obtaining payment 
from him. Petitioner became a bkpt. & the 
solrs. proved in the bkpey. as unsecured 
creditors of petitioner for the amo\mt of the 
costs ; the solrs. subsequently applied for a 
charging order on the amount of a legacy 
bequeathed to the husband in respect of 
which the Official Receiver in the bkpey. had 
already obtained a garnishee order : — Held : 
the discretion of the ct. to make the charging 


Part IX. — Solicitor’s 

3440a. Refusal of client to pay counsel — Payment 
by solicitor — Recovery from client.] — Where 
a solr. on his client’s instructions briefs 
counsel in an action & the counsel duly 
appears but after the trial the client refuses 
to i)ay coimsel’s fee, the solr. is entitled, on 
paying the fee himself, to recover it from the 


order should not be exercised (a) because the 
admission of the proof of the solrs., as un- 
secured creditors was inconsistent with the 
security which the charging order would 
afford ; (6) because the property involved 
in the legacy had not been recovered by the 
solrs., being stHl in the hands of the trustees 
of the will by which it was bequeathed ; & 
(c) because a charging order would create a 
new right of creditors in the bkpey., which 
did not exist at the date of the bkpey., 
contrary to Bkpey. Act, 1914 (c. 59), s. 7. — 
Hioas V, Higgs, [1934] P. 95 ; 103 L. J. P. 
44 ; 160 L. T. 616 ; 60 T. L. R. 318 ; 78 
Sol. Jo. 279. 

8861. Add. Annotation : — Refd. Newport v. 

Rougher, [1937] Ch. 214. 

3866. Add. Annotation : — Oonsd. Higgs v. Higgs, 
[1934] P. 96. 

3375. Add. Annotation : — Ah to (2) Refd. Millensted 
V. Grosvenor House (Park Lane), Ltd., [1937] 
1 K. B. 717. 


Remedies for Costs. 

client. — ^M kdlicott v. Emery (1933), 149 
L. T. 303 ; 49 T. L. R. 427 ; 77 Sol. Jo. 
389. 

3451a. .] — Horner V. Crew (1928), 72 Sol. Jo. 

103. 

8544a. .] — Hamilton v. Carter & Bell 

(1932), 173 L. T. Jo. 462, H. L. 


Part X. — Solicitors as Officers of the High Court 


8563a. .] — It was alleged that two of the 

solrs. in the main action had been guilty of 
msconduct, & application was made to the 
judge at the trial to order them to pay the 
costs personally. The judge directed that 
the matter should be brought before him on 
a later day. It was then contended that the 
judge had no jurisdiction, on the ground that, 
before judgment had been given, both solrs. 
had ceased to be sob’s, on the record. Objec- 
tion was also taken that the judge was not 
entitled to liear the application because no 
affidavits had been filed verifying the facts 
on which the application was based : — Held : 
(1) the ct.’s summary jurisdiction over a 


solr. does not cease merely because he ceases 
to be on the record ; (2) the summary juris- 
diction has not been impaired by the? Solrs. 
Act, 1932 (c. 37), s. 5 ; (3) the ju(^e had 
jurisdiction to deal with the application ; 
(4) it was a matter of discretion for the judge 
whether affidavits were required, & what 
form of procedure should have be<m followed. 
— ^Breneon V. Spiro, [1937] 2 All R. “R. 496 ; 
157 L. T. 265 ; 53 T. L. R. 667 ; 81 Sol. Jo. 
396, C. A. 

8655a. What must be shown.] — The ct. will not 
summarily order a solr. to deliver up a deed 
to his client unless it be clearly shown not 


PART Vlll. SECT. 4, SUB-SECT. 8. 

«f. Hetainer.J — The solr. waa held 
not to be entitled to a lien with respect 
to a claim for a certain sum which his 
client had agreed to pay bim, as a 
retainer, over Sc above his taxed costs. 
— He Crux. Bnfantb v. Enfants. 
119381 1 W. W. R. 93.— CAN. 


sk. Costa of administraUon of estate 
of deceased — As solicitor for executor — 
Executor debtor to esiate.Jt—Re Frasbr 
Estate, [1934] 3 W. W. R 222.— 
CAN. 


PART VIII. SECT. 4, SUB-SECT. 4.— D. 

k 1. .y^Seinble: It Is not In- 

cumbent upon a solr. to show that he 
cannot recover his costs from his client 
in order to entitle him to a charging 
order upon the Judgment which is for 


those partlctUaar costs. — Delta Fin- 
ance Co., Ltd. V. Byers, fl932] 1 
W. W, R. 827 ; 3 D. L. R. 189 ; 26 
Alta. L. B. 800.— CAN. 


PART VIII. SECT. 4« SUB-SECT. 6. 

sq. protection of lien tty declarcAory 
jtidfnaerd'-^uHsdietion of court, >— C as- 
sidy V. Stuart, [19281 S D. L. R. 879 ; 
62 O. L. R. 374.— CAN. 

PART IX. SECT. 1, SUB-SECT. 1. 

f Collusion hy d^endants to 

deprive soUcUor of costs .] — Bnfante v. 
Enfantb. [19321 I D. b, R, 788 ; 44 
B. C, R. 472.— CAN. 


PART IX. SECT. 1, SUB-SECT. 4.— A. 

St. After one memth from delivery of 
bill — Not applicable where amount 
1 on.] — ^Seot. 66 of Legal Proles- 


10 


sion Act. R. S. 3.. 1930 (which pro- 
vides that a barrister or solr. shall not 
commence an action tor the recovery 
of fees until one month alter a bill has 
been delivered to the party to be 
charged) does not apply to the case 
where the amount of the bill has been 
agreed upon. — MacMillbn v. Taylor. 
[19321 3 W. W. R. 264.— CAN. 

PART X. SECT. 8, SUB-SECT. 4.— 
B« (a). 

8656 I. Delivery up ordered.] — Not- 
withstanding the provisions of Legal 
Profession Practice Act. 1915, s. 8. 
the ct. still has power. In a proper case, 
to order a solr. to deliver up to his 
client or former client the latter s 
documents Sc papers which the solr. 
has in his possesion . — He Lono. 
£1929) V. L. R, 818; [1929] Argus 
L. Il 27X.— AU8. 
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o»ly that his solr. has no lien upon it, but 
that he is holding it for appct. alone, & as his 
solr . — Ex p. C 0 BEI.DICK (1883), 12 Q. B. D. 
149 ; 49 L. T. 741 ; 32 VV. R, 239, 0. A. 

3670« A dd. A nnotaiion : — Consd. Brendon v. Spiro, 
[1937] 2 All E. li. 49rt. 

3677a. Solicitors nominated by Insurer — Conduct- 
ing action for insured person.] — ^Where an 
action for damages for negligence arising 
out of an accident is conducted on deft.’s 
behah by his insurance co., & solrs* are 
nominatcid by the co, under a clause in the 
policy to that effect, the co. only act as deft.’s 
agents, & the solrs, are throughout soh*s. 
for deft. The soh‘s. are therefore bound, if 
requested so to do, to produce to their client 
all documents relating to the action in theii* 
possession, custody or control, either during 
the course of the action or after its (;onclusion, 
& the insurance co. has no right to object to 
the production of the documents. 

The ct. will, if necessary, make an order for 
|)roduction of the documents . — Re Crocker, 
Re Taxation of Costs, [1936] Ch. 696 ; 


Part XI. — Solicitors 

4177a. .] — In trespass by A. against B. for 

false imprisonment, B. pleaded that J. 
recovered a judgment against A. in the 
slieriffs* ct., London, that A. was summoned, 
&; appeared before the judge of that ct., who 
ordered the sum recovered to be paid by 
instalments, that the first instalment was 
demanded & not paid ; that the judge duly, 
by warrant under his hand & seal according 
to 8 9 Viet. 0 . 127, ordered the officer of the 

ct. to take A., & convey him to prison for 
forty days ; & that B. as the attorney of J. 
delivered the warrant to the officer, who 


[1936] 2 All E. B. 899 ; 105 L. J. Ch. 276 : 
156 L. T. 344 ; 62 T. L. K. 565 ; 80 Sol. Jo. 
486. 

Anvotaiion : Orooin r>, Orockf^r, 3 All K. R. 

841 . 

3684. Add. Annotation : — Refd* Clayton v, Clayton, 
[1030] 2 Ch. 12. 

3868. A dd. Annotation : — Consd. Brendon v, Spiro, 
[1937] 2 AJl E. K. 496. 

3874. Add. Annotations: — Apld. Kiissian & English 
Bank v. Baring Bras. Si Co., [1935] Ch. 120. 
Consd. Brendon v. Sx>iro, |]937j 2 All E- K. 
496. Refd. Waits v. Official Solicitor, [1936] 
1 All E. II. 249. 

3970. Add. Annotation : — Folld. Cooper v. Dum- 
mett (1930), 70 L. Jo. 394. 

8970a. .] — Cooper v. DtrMJvtE'rr (1930), 70 

L. Jo. 394 ; 170 L. T. Jo. 468 ; [1930] W. N. 
248. 

4056a. Solicitor not holding certificate.] — Re 

Rees, [1933] W. N. 194 ; 176 L. T. Jo. 88. 

4082. Add. Annotation : —Consd. Brendon v. Spiro, 
[1937] 2 All E. K. 49(3. 


and Third Persons. 

took A. Replication, that, by this order, it 
was not directed that A. should be com- 
mitted, modo et forma : — Held : deft., having 
acknowledged actual participation in the act 
of trespass, by pleading in confession & avoid- 
ance, could not protect himself, upon this 
issue, by showing that he had acted merely 
as the attorney of J. — Kinning v. Buchanan 
(1849), 8 C. B. 271 ; 7 Dow. & L. 169 ; 18 
L. J. 0. P. 332 ; 13 L. T. O. S. 546 ; 13 
.Tur. 812 ; 137 E. R. 613 ; svbsequent pro- 
ceedings (1850), 15 L. T. O. S. 305. 

Annotation : — Apld. Abley v. Daol (1850). 10 C. B. 62. 


Part XII. — Partnership between Solicitors. 

4204. Add. Annotation : — Refd. Parker v. Judkin, 4278. Add. Annotation : — Apld. Stoke Newington 
[1931] 1 Oh. 476. Borough Council v. Richards (1929), 46 

T. L. R. 650. 


Part XIII. — London and other Legal Agents. 


4354. Add. Annotation : — Refd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 61. 

4408a. Payment of account by solicitor — Sum 
including counsel’s fees — Fees unpaid by 


agent — ^Death of agent Insolvent — Rights of 
solicitor.] — County solrs. paid their London 
agent a sum of £671 19^^. la., the balance of an 
account due to him. The account included 
a sum of £399 19,9. in respect of counsels’ fees. 


PART X. SECT. 4, SUB-SECT. 8,— B. 

3073 li, .]^A solr. purporting 

to act for a non-03ds^g 
porBonaUy liable to pay tb© costs or the 
other party to the 

V, PATnsrB & Co. (1833), I. L. R. ,>8 
Born, 1. — IND. 

PART Xh SECT, 2. SUB-SECT. 8.— C. 

4174 11 , . 1 — <Jommitment ^ter a 

conviction subsequently 
error la illefiral. but a solr. who drafts the 
warrant is not u 

RochB V. Grant, 11935) 2 V. h. R. 


553 ; 8 M. P. R. 461 ; 68 Can. O. O. 
315.— CAN. 

PART XII. SECT. 1. 

sx. Sale of parinerehip — Custody of 
documents .! — Tenders were called for 
the sale of partnership assets Inoludiug 
goodwill. No oiler was recjeived for the 
goodwill other than an offer of £15 by 
S., whloh was not accepted ; but a solr. 
of standing intimated his willingness to 
make an offer therefor if the purchaser 
were entitled to the oustody of deeds & 
documents (subject to the right of the 

11 


ollonts) & to the possession of the books 
of aooount & record, papers, accounts, 
draft.;, copies of opinions, etc. The 
olrouinstances Indicated that the good- 
will was of little value. S. & S. moved 
for an order dissolving tlie Injunction 
on the ground that no sole of the good- 
will had taken placo : — Reid : ( 1 ) It 
is Illegal to sell the right to the 
custody of documents of clients hold 
by a firm of solrs. ; ( 2 ) under the cir- 
cumstances set out in the Judgment, S. 
8c S. wore not entitled to use G .*8 name. 
— Gray v. Sulppen & Stbwabt, (1935) 
N. Z. h. R. 35.— N.Z. 
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The London agent, who died insolvent, did 
not in fact pay the fees. The country eolrs. 
issued a summons in the administration action 
relating to the estate of deceased, by which 
they claimed a declaration that they were 
entitled to recover the sum of £390 1 9s. from 
the estate, or in the alternative a declaration 
that they were entitled to claim against the 
estate as creditors : — Held ; the country 


soirs. could not treat that sum as received by 
them on a trust to pay counsel, & therefore 
were not entitled to recover it in full from the 
estate of the deceased, but they were entitled 
to prove as creditors for it, less an admitted 
set-off, as money had & received . — Be Sandi- 
Foia>, Italo-Oanabian Cobpn., Ltd. v, 
Sandiford, [1934] Oh. 707 ; 103 L. J. Oh. 
301 ; 151 L. T. 569. 


Part XIV. — Discipline and 

4420. Add. Avnotation : — /Is to (\) Consd. Brendon 
V. Spiro, [1937] 2 All E. 11. 190. 

4437a. Misconduct while practising abroad — In- 
vestigation by coroner dc attorney of the 
court.] — Re Solicitor (1928), 72 Sol. Jo. 

670, B. 0. 

4515. Add. Annotation : — Refd. Grahame v, A.-G« | 
of Fiji, [1936] 2 All E. B. 992. 

4430. Add. Annotation : — Consd. Brendon r. Spiro» 
[1937] 2 All E. K. 496. 

4519. Add. Annotation : — Consd. Brendon t?. Spiro, 
[1937] 2 AU E. K. 196. 

4567a. Borrowing trust funds.]— Applt. was 

suspended from practice as a barrister & 

0 Rolr. of the Supreme Ot. of Fiji for pro- 
fessional misconduct. The case against 
applt. was twofold : — 

(1) On Aug. 25, 1923, the trustees of the 
estate of one 0., deceased, leased a poH/ion 
of the trust estate to one H. for a period of 
ten years from May 1, 1923, with an option 
to purchase the freehold for £4,000. Applt. 
was H.’s solr. at the date of the lease & for 
some time prior to it. On Jan. 1, 1926, 
aX)plt. became a partner with another solr., 

E., who acted for the 0. trustees, applt. 
continuing to act for H., but when either was 
absent from Fiji the partner remaining 
attended to the affairs of all the firm’s clients. 

The property leased to H. improved con- 
siderably in value, & in 1032 H. consulG^d 
applt. about the exercise of the option. On 
Nov. 2, 1932, n. exercised the option by a 
written notice to E. On Nov. 4, 1932, E. left 
Fiji <Sc did not return till Bee. 23, 1932. The 
terms of the purchase were thaf. of tlie pur- 
chase price £4,000, £1,350 were to be paid in 
cash, & the balance was to be secured by a 
mtge. at 6| per cent. H., being imable to 
provide the necessary funds, agreed to sell 
the property to applt. on, Nov. 8, 1932, in 
the terms of the sale to him by the C* trustees, 

& applt. agreed to employ H. as his com- 
mission agent for the sub-division & sale 
thereof. Applt., who had advanced moneys 
to H, on previous occasions, disclosed to E. 
that he was going to finance H. Ix) the extent 
of £1,350, but he did not disclose to E., the 


Removal from Roll. 

extent to which he was interested in the 
transaction. On Mar. 15, 1933, the estate 
was conveeyed to H. by the 0. trustees & 
H. executed the mtge. for the balance. The 
sum of £1,350 was paid by a cheque of applt. 
on his own account : — Held : the intention 
exorcise the option originated with H. 
& he solicited the assistance of applt. to enable 
him to cftrry out his intention. In those cir- 
cumstances, though it is most desirable that 
a solr. acting for a client in any transaction 
should not have a personal interest in that 
transaction without making full disclosni'e, 
there was no duty to the C. trustees on the 
part of applt., since lie had not instigated H. 
to exercise the option, to abstain from assist- 
ing his client H. to complete the purchase. 

(2) Tlie Public Trustee, as custodian tiustoe 
of the estate of one, V., appointed apiilt. 
inanaging trustee of that estate on Bee. 22, 
1931. On Sept. 6, 1933, applt,, as solr. for 
H., had sent a written notice to E. that/ the 
amount outstanding on the mtge. by H. to 
the 0. trustees would be paid off on Bees. 15, 
1933, & on that day applt. advanced to B. 
the aniount necessary to obtain the transfer 
of the mtge., using the funds of the V. estate 
to repay himself the amount advanced. It 
w^as established that when applt. gave notice 
on Sept. 6, 1933, he intended so io use the 
V, trust funds, Sc it was admitted that 
.applt. did not at any time disclose to the 
Public Trustee his interest in the trans- 
action. On Bee. 18, 1938, the mtge. was 
translciTed to applt. as managing trustee 
for the V. estate, the interest being per 
cent, per annum, the mtgor. to give 3 months 
prior notice in writing to repay the principal 
or any part of it. On Jan. 8, 1934, as man- 
aging trustee of the V. estate, applt. made an 
agreement with H. altering the terms of the 
mtge,, agreeing tluit the beneficiaries for whom 
he was trustee should be paid only 64 per 
cent, interest, Sc that the mtgor, could pay 
off at any time without prior notice to the 
mtgee. ; — HeM : in using the V. funds applt. 
was in fact lending trust money to himself 
& thereby committed a serious broach of 
trust. This j(n itself was not necessarily 
sufiQcient to constitute professional miscon- 


PART XIV. SECT. 1, SUB-SECT. 6. 

si* Dispute,^ a$ to terms of eoniraet — 
Powers of Law Society.] — It Is not the 

E roper fimctlon of the Benchers of the 
law Society to assume the Juris- 
diction ot the cts. in determining 
questions of contract where a solr. is 
interested as a party. When on the 
hearing: of a complaint against a solr. 


for not paying over moneys alleged 
to belong to a client, the discipline 
committee becomes aware that a 
question of the terms of a contract is 
involved, as to which there Is a dispute 
of fact, its proper course is to direct 
the oomplainant to take such action 
in the ots. as he may be advised. — 
Re A Solicitor, [1932J 2 W. W. R. 
122.— CAN. 
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PART XIV. SEOT.^2, SUB-SECT. 2. 


sm. Gross neffliffenoe.] — ^NegUgenoe, 
even though gross, on the part of a 
solr, in conducting an action does not 
of Itself amount to ** professional mls- 
oondnot or conduct unbecoming a 
barrister or solr." within sect. 46 of 
Legal Profession Act, R. S. S.. 1930.— 



Vol. XUL— Solicitors. Cases 4667a— 46fl0a. 


duct, but in agreeing to the alteration of the 
terms of the mtge., applt. was considering 
his own interests in preference to, & to 
the detriment of, the interests of the bene- 
ficiaries & was guilty of professional mis- 
conduct. — G rahame V. A.-G. OF Fiji, [1936] 
2 All E. R. 992, P. 0. 

46d6a. Application to court — Necessity for appear- 
ance by counsel.] — An application for a rule 
requiring an attorney to answer the matters 
of an afndavit must be made by a gentleman 
at the bar . — Ex p. Prrr (1834), 6 B. & Ad. 
1077 ; 2 Dowl. 439 ; 110 E. R. 1091 ; 
nom. Re , 3 Nev. & M. K. B. 666. 


4686b. 


Solrs. Act, 1888 (c. 65), s. 13, 


by which an application to strike the name 
of a solr. off the rolls, or to require him to 
answer allegations contained in an affidavit, 
is to be heard by a committee of the In- 
corporated Law Society, who are to embody 
their findings in the form of a report to the 
High Ct. of Justice, provides that any 
person, who but for the Act would have been 
entitled to apply to the ct. to strike a solr. 
off the rolls, or to require him to answer 
allegations contained in an affidavit, shaU 
still be entitled so to apply “ shall be 
entitled to be heard, if the society brings the 
report of the committee before the ct.** 
Reid : such an appct. could not be heard in 
person, but must appear by coimsel. — R>e 
A SouciTOB, [1903] 2 K. B. 206 ; 72 L. J. 
K. B. 643 ; 89 L. T. 118 ; 61 W. R. 661 ; 
19 T. L. R. 663 ; 47 Sol. Jo. 603, C. A. 

4651a. Right of applicant to appear in person.]— 
Re Two Solicitors, [1937] 4 All E. R. 451 ; 
T. L. R. 161, 0. A. 


54 


lie SoLicrrOR, [10351 3 W. W. 11. 428 ; 

5 F, L. J. (Can.) 220 ; [1036] 1 D, L. li. 
368,— CAN. 

PART XIV. SECT. 2, SUB-SECT. 6. 

sn. Providing sliam bail ,] — B., wUo 
was in custody upon a criminal olmrKC, 
retained H. as his solr. Ball was fixed 
in one surety at fifty pounds. H. 
obtained fifty pounds from B., attended 
at the Central Police Ot. with one P., 

6 paid in that amount in P.’s nanie. 
P. then wont surety for B, : — Held : 
H. had been a party to providing sham 
bail, & he should, be suspenaed from 
practice for a period of six months, 
lie SoLTorroB, Ex p, Inoorpoiiatjsd 
Law Institute op New South Wal]^ 
(1935), 52 N. S. W. W. N. 182.— AUS. 

PART XIV. SECT. 2, SUB-SECT. 8. 

so. Assvfting director to obtain undm 
preference.}— A practltionor, while act- 
ing as a solr., was knowingly party to 
a sohemo whereby I., a direowr, who 
was an unsecured creditor of a co., 
obtained an unduo prrforenoe over the 
assets of the oo. The scheme was 
carried through by B.» a p^y to the 
scheme, purporting to lend money to 
the CO. Sl securing a debenture to him- 
self for the loon. The “ loan ” was 
arranged by 1., the director, obtaining 
from*Se w.’s bank, a bank choaue 
drawn on tUc co.’s account, whlob 
choQue was paid to tbo credit of B. s 
account at another Bank. The 


4657 a. From “ findings No order made*]— 

A complaint was made on behalf of the Law 
Society to the disciplinary committee ap- 
pointed under Solrs. Act^ 1932 (c. 37), s. 4, 
a.R Tfing that a solr. might be required to 
answer allegations contained in an affidavit. 
After hearing evidence the committee pro- 
mulgated their “ findings & order,*’ petting 
out their findings of fact & ending with the 
words “ while not finding any professional 
misoonduct the committee make no order as 
to costs.*’ The complainant, on belialf of 
the Law Society, appealed ; — Held : on a 
preliminary objection by resp., no appeM lay 
except from an “ order ’* of the committee. 
There was no appeal from the “ findings ” 
with which the order was required to be 
prefaced, & the committee had made no 
order. But even if the finding that there 
was no professional misconduct did amount 
(as the ct. held tlmt it did not) to an order 
dismissing the complaint, the words of Solrs. 
Act, 1932 (c. 37), s. 8, giving a right of appeal 
to appct. were not so definite as to ovemdo 
the long-established principle that there could 
be no appeal against an acquittal. The right 
contemplated by the sect, must be limited to 
cases where an order, which appct. deemed 
inadequate, had been made against the solr.-— 
Re A SoLioiTOR, [1934] 2 K. B. 463 ; 152 
L. T. 22 ; 50 T. L. R. 561 ; 78 Sol. Jo. 587 ; 
sub nom. Re A Solicitor, Ex p. Law Society, 
103 ].. J. K. B. 719, D. 0. 

4657b. From order amounting to acquittal.] — 

Re A SouciTOH, No. 4657a, ante. 

4660a. Extension of time to appeal — Application 
imder R. S. C., Ord. 59, r. 16— When granted^ 
— Re A Solicitor (1929), 73 Sol. Jo. 191, D. 0. 


amount ‘ of tbo choquo thus paid in, 
except a nogltoble sum, was im- 
mediately withdrawn by B. by cheque, 
& this cheque was paid to the crouit 
of the co.’s account. A docutnout 
purporting to be a transfer of the 
debentuTO from B. to 1. was prcpoi^od 
in anticipation of the debenture being 
cfiven, W’bich fuminhod evidence that 
the practitioner know that the nioney 
lout to the co. was not B.’s but 1. s 
money. The co. went into liquidation 
within six months of the giving of this 
debenture. The practitioner did not 
disclose to the liquidators the ciremn- 
stances under which the debenture 
bad been given: — .• guilty of 
unprofessional conduct . — Ue 1 kacti- 
TlONER OP THE SUPBEME COUIIT, jlHiSUJ 

S. A, S. n. 142.— AUS. 

PART XIV, SECT. 2, SUB-SECT. 9. 

sr. Issuing valueless cliques .] — Where 
a practitioner had drawn & passed to 
pemons not clients of his flovoral 
Valueless cheques without any reason- 
able expectation that they wo^d bo 
mot on presentation. Sc had not paid 
theamoimts for which they were dmwn , 
^Held: he had been guilty of im- 
professlonal conduct, & ^bo^d be 
struck off the mils-— R. (No. 2), 
[19271 S. A. S. R. 448.— AUS. 

St. Failing to have trust amount 
audUed.]—U.» a solr., was tiOnvi^d 
& fined for failing to have his triwt 
account audited as required by the 


regulations under Law Practitioners 
Amendment Act, 1913. A subse- 
quent audit proved that the account 
was in order & correct : — Held : not- 
wlthstondhig the conviction & fine & 
the fact that the solr.’s trust account 
was subsequently found to bo coirwt, 
his neglect to have same audited 
amf)nnted to professional misconduct 

S uite irrcppectivo of the ofleiico against 
ao regulations & of the punishment 
for that offence. & he shoifid be 
ordered to pay the Law 
of proceedings. — He M., [1930] N. Z. 
L. R. 285.— N.Z. 

PART XIV. SECT. 3, SUB-SECT. 4.— 

B. 

^ ,1— -The ot. cannot review a 

finding b> the Benchers that a so^. is 
unworthy to practise.— JRe 
SociETV OP vpPEii Canada & 
Wooj>s, [1935] 2 B. L. R. 557 ; O. R. 
234,' — CAN. 

PART XIV. SECT. 4, 

4682 ii. -3 — Where a solr. 

has been proved guilty of theft & his 
name has been removed from the wfis, 
the ot. wlU not, except in exceptional 
circumstances, permit him to have his 
name restored. — Ex p, Mauaulay 
fl929), 30 S. II. N. S. W. X93 ; 47 
N. S. W. W. N. 82.— AUS. 

Alandamus—TFhen ^ yarded. ]— 


Mahion V. Campbell, 
433 : 3 D. L. ll. 433. 


[1932] S. C. R. 
•CAN. 
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Cases 4726a— 4776. English and Empire Digest Supplement, 


Part XV. — Unqualified Persons 


4725a« Corporation.] — corporate body is 

not a “ person within Solicitors Act, 1932 
(c. 37), s. 46, — Law Society v. United Ser- 
vice Bureau, Ltd., [1934] 1 K. B. 343; 
103 L. J. K. B. 81 ; 160 L. T. 169 ; 98 J. P. 
33 ; 60 T. L, B, 77 ; 77 Sol. Jo, 816 ; 31 
L. Or, B. 436 ; 30 Oox. C. 0. 37, D. 0, 

-,] — See, novOf Solicitors Act, 1934 

(c. 45). 

4737a. Actlnir under power of attorney.] — An 
unqualiOed clerk purporting to act under a 


power ol attorney in the management of the 
practice of a eolr. who was abroad was held 
to be g^ty of a misdemeanour contempt 
of ct.. So was committed to prison for two 
months. — Thorpe (J. W.) (1932), 76 
Sol. Jo. 919. 

4775. After this case add 

Jurisdiction ol county court.]— Oouktt 
Courts, VoL XIII,, p. 665, No. 1122. 


PART XV. sect. 1. 

8W. Quebec Bar Ad, 1925 — Offence 
by convmerciaL eisBocUxticm,} — com- 
morciat asBocn.. the manager of which 
prooures appointment as Inspector in 
bkpcles., questions debtor & lodges 
criminal Informations, is gruUty of an 
oflonoe against Qiiobeo Bar Act, 1925. 
— ^Montubai. Bab t». BnrrER Business 
Bubbau of Montbbsal (1933), 60 
O. C. C. 306.— CAN. 

PART XV. SECT. 2, SUB-SECT, 1. 
sy. Leyal Profession Ad, R. S, A., 
1922, s. 46 — Right of assignee of debt 
to sttr.] — Held : that a person not 


enrolled who is the assignee of a debt 
under an asaigumcnt which compiles 
with the requirements of sect. 37 of 
Judicature Act, K. S. A., 1922, does 
not violate sect. 46 of above Act 
bv bringing an action on the debt in 
his own name, without the intervention 
of a soir., even though he gave no 
consideration for the assignment & 
has no beneficial interest In the re- 
covery of the debt & the sole motive 
for the assignment was to save the 
expense of solr.^s fees. — II. e. Cook, 
ri9311 3 W. W. H. 707 ; [1932] 1 

D. L. R. 89 ; 26 Alta. L. II. 156 ; 57 
C. C. C. 266.— CAN. 


PART XV. SECT._8. SUB-SECT. 2. 

4767 iv. .1 — Beld: as resps. 

had done a thixig which is usually 
done by a solr.. Sc hod done it In such 
a way as to lead to the reasonable 
inference that they were solrs., they 
had acted in contravention of s. 87 of 
the Imperial Acts Application Act, 
1022, 8. 87, Sc were therefore guilty of a 
contempt of the Supreme C)t. Sc 
punishable accordingly . — Be Bbrry Sc 
Gulmvkb, Ex p. Law Institui’E of 
Victoria, (1929) V. L. R. 224 j (1929] 
Argus L. R. 192.— AUS. 
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VoL XUL Comb ei-8S7. 


SPECIFIC PERFORMANCE. 
Part II. — Limits of Jurisdiction. 


61. Add. Anmtation ;^Refd. Grant v. Edmond- 
son (1930), 143 L. T. 749. 

105. Add. Annotation :-~~Refd. Re Sandwell Park 
Colliery Co., Field v. The Co., [1929] 1 Oh. 277. 

107. Add. Anfioiaiion : — ^Distd. Watson v. Davies, 
[1931] 1 Oh. 456. 

107ii, Acceptance by agent of purchaser sub- 

ject to ratification — ^Withdrawal by vendor 
before ratification.] — Pltf. was chairman of 
the board of management of a charity. 
Deft, wrote a letter to the board saying that 
he would sell certain property to the board 
for £6,500, At a full meeting of the board 
instructions were given to arrange for an 
inspection of the property by members of 
the board on a si>eciried date. A deputation, 
consisting of pltf. & twelve other members 
of the board, viewed the property & had an 
interview with the deft. The price of 
£6,500 was again mentioned, &; deft, was told 
that all the members of the board present 
had resolved to buy the property, & that they 
could carry tlie necessary resolution, & they 
purported to accept deft.'s offer subject to a 
formal meeting. The secretary of the charity 
stated that the deputation was not a quorum 
& could not act as a properly constituted 
board. On the next day deft, wrote to the 
secretary promising that the deeds of the 


property should be left to be inspected by 
the solr. to the charity, & that his own solr, 
would forward a form of contract ; & the 
secretary thereupon sent out a notice to 
members of the board of a special meeting 
to be held two days later “ to receive the 
report & recommendation of the deputation.” 
On the day of that meeting deft, telegraphed 
to the secretary cancelling all negotiations. 
The meeting, however, passed resolutions to 
ratify the deputation’s acceptance of deft.’s 
offer to sell for £6,600, & to instruct the solr. 
to the charity to require deft, to complete. 
In an action by pltf. on behalf of himself & 
of aU other members of the board for specific 
performance of an agreement to sell the 
property to the charity for £6,600 : — Held : 
(1) bn the facts the members of the deputa- 
tion did not warrant then* authority to bind 
the board, & that their acceptance of the 
deft.’s offer was subject to ratification by 
the board ; (2) where an offer is accepted 
by an agent subject to ratification by the 
principal there is no contract or contractual 
relation until ratification, & at any time 
before ratification the offer may be with- 
drawn. — WATSO^^ V. Davies, [1931] 1 Ch. 
455 ; 100 L. J. Ch. 87 ; 144 L. T. 645. 

160. Add. Annotation : — Refd. Hillas & Co. v. 
Arcos, Ltd. (1932), 147 L. T. 603. 


Part III. — Defences to Claim for Specific Performance. 

198. Add, Annotation: — ^Refd. De Tchihatchef v. 257. Add. Annotations: — Refd. Cotton v. Heyl, 
Salerni Coupling, Ltd., [1932] 1 Ch. 330. [1930] 1 Ch. 510 ; Re Williams, lUchards v. 


PART 1. 

1 viii. .] — ^Tho remedy of specific 

performance Is amongst those principles 
which are administered by cts. In 
Imlia by way of justice, equity & good 
conscience. — Gulap Hay GHtrroHUTiA 
V. Mahendba Nath Sheemany (1035), 
I. h. n. 14 Pat. 249.— IND. 


PART 11. SECT. 2. 

24 i. General rkile — Partial relief not 
piven ,! — A contract which Includes a 
provi^n for personal services to be 
rendered by one of the parties thoreto 
which is not separable from tho other 
terms of the contract is not a contract 
lor which specific performance can be 
dooi'eed. — Dbaoy v. Buunkr & Adams, 
[1933] 1 W. W. R. 398.— CAN. 


PART II. SECT. 6, SUB-SECT. 1, 

n. .] — The contract of 

lease or hii*e of personal sorrloe, owing 
to the personal character of the 
obligations which it contains, is not 
susceptible of a condemnation for 
specific performance : applt. could not 
physically be forced to keep resp. in 
its employ, nor could rosp. be physio^y 
oonsti^ned to remain in applt. s 
serrioe.— Dupn* Quarries,^ Ltd. v. 
Dupi«fc.tl984] S. O. li. 628 ; 4 D. L. R. 
618.— CAN. 


PART H. SECT. 5, SUB-SECT, 2. 
77 i, Smplopment as^ rmrmex^ 
Theairt ,] — ^In an action lor damages 
for wrongful ouster from a theatre 
property ; — Udd : the agreement 


under which pltf. claimed the right of 
possession was merely one of hirli\g 
& service, the remuneration being 
measured by reference to the profits 
of the theatre business; & therefoi*e 
pltf. was not entitled to specific per- 
formance of the amoment, & pltf.'s 
possession being only ancillary to the 
contract of service, any interest which 
he had in the property ended with the 
termination of the contract. — D owkdkv 
1). British Canadian Trust Co., [19321 
2 W. W. R. 001 ; 4 D. L. R, 97 ; 20 
Alta. L. R. 393 ; affd., [1983] S. C. R. 
115 ; 1 D. L. R. 481.— CAN. 

PART II. SECT. 8, SUB-SECT. 1. 

127 iv. .1 — Eamjt V. Rao 

Kishoresinoh (1929), L. K. 50 Ind. 
App. 280.— IND. 

PART III. SECT. 1, SUB-SECT. 1. 

191 iv. .] — Dofts. wore in 

business as land agents, Si were the 
aronts of Q, for the sale of certain lots. 
Pltf. made an otfer to defta. for the lots 
& paid them $100 as a deposit. There 
was nothing in writing, & the oral oiler 
& deposit were accepted by defts. 
subject to confirmation by O, Tho 
aifer was submitted to U., who notified 
defts. of his acceptance. Defts. then, 
without informing pltf., obtained from 
G. an agreement to sell to themselves, 
& paid Idm a portion of the purchase- 
money. They then refused to make 
the sale to pltf., & returned his $100 : — 
Held: there being, no oontraiCtual, 
fiduciary, or other relatlonsbip between 

Id 


pltf. & defts., pltf. was not entitled to 
any relief against them. — AttaiSTRONCr 
V. Babtedo (Sask.) (1913), 24 W. L. R. 
87 ; 4 W. W. R. 481 ; J1 D. L. R. 241. 

—CAN. 

191 V. OllEAGHAN ( J. D.) 

(3o., Ltd. V. Davidson, [1929] 3 

L). L. R. 146 ; revsp., [19281 3 D. L. R. 
632.— CAN. 

191 vi. Fawoett 1 ?. 

Fawcett (1935), 5 F. L. J. (Can.) 99. — 
CAN. 

sg. Lease execMted. bu (me party,] — 
A lease signed by the lessor &: a 
guarantor, hut not executed by tho 
lessee, is Incomplete, & Incapable of 
spoeific performance. — ^F ’awcett v. 
Tinoliijy, [1935] 4 D. L. R. 373 ; 10 
M. P. R. 170.— CAN. 


PART HI. SECT, 2, SUB-SECT. 2.— A. 


235 viii. .1 — An option 

given tho lessee of a hotel to pimihase 
lb w'ithln a year for $45,000, $15,000 
cash & ** the balance to be arranged ** : 
— Reid : unenforceable because incom- 
plete.— M cSormsy V. Murphy (B. o.), 
[1928] 4 D, L. R. 790 ; [1928] 3 

W, W. H. 589 ; affd. 9ab nom. Murphy 
V. McSorltcy & Prince Edward 
Hotklh, Ltd. — CAN. 

285 ix. .3 — Geary v, 

CLurroN Co., {19281 8 D. L. R. 64 ; 62 
O. L. R. 257.— CAN. 


285 X. .1— Cummins u* 

Cummins, 11934] 1 W. W. li. 806 ; 2 
D. L, R. 228 ; 41 Man, L. R. 607*— 
CAN. 



Oases 267— 707a. English and Empire Digest Supplement. 


WilHams, [1930] 2 Ch. 378; Blakey ». 
Pendlebury Property Trustees, [1931] 2 Ch. 
255 ; Re Gillott’s Settlement, Chattock v, 
Reid, [1934] 1 Oh. 97. 

282a. Agreement subject to model form of con- 
veyance specially prepared ** — Absence of 
model form.] — Where one or more of the 
material terms of an alleged contract cannot 
be determined, either by interpretation or 
as being of a kind which the law will supply, 
there is no contract, even though there has 
been an act of part performance, & the ct. 
can grant neither specific performance nor 
damages. 

Pltf. signed an agreement, in the form of 
a letter prepared on behalf of deft., to pur- 
(ihose certam premises subject to the con- 
ditions indorsed thereon, Ac to take the con- 
veyance “ in the model form of conveyance 
specially prepared for use in relation to the 
same. The conditions stated (iwfer alia) 
that the property sold was subject to restric- 
tions appearing in the model form, <fe that 
if the purchaser should not after notice 
withdraw any objection which the vendor 
could not or would not remove, the vendor 
might by notice in writing annul the agree- 

. raent. The premises were part of property 
conveyed to deft, by three conveyances, 
among others, dated respectively 1908, 1910 
& 1911. They were comprised in the 1908 
conveyance, & were part of what was known 
in deft. *8 agent’s office as block 4, other pai*ts 
of the property being there known as blocks 
with other numbers. Most of the property 
had come to deft, subject to restrictions 
against user for trade purposes. At the date 
of the agreement the restrictions were obsolete 
in regard to blocks 4, 7 & 9 ; but in all dealings 
with property comprised in those blocks deft, 
liad imposed like restrictions. No model form 
ha<l been prepared for use in dealings with 
block 4, & through a mistake of deft.’s 
agent, pltf. received one appropriate to 
block 8. Pltf. took possession before com- 
pletion, Ar soon raised the question of turning 
the premises into a shop. After long negotia- 
tions, during which the question of restrictions 
was thoroughly discussed, deft, refused per- 
mission, maintaining that, despite his agent’s 
mistake in sending the wrong model form, the 
restrictions agmnst trade ought to stand ; & 
a new draft conveyance, incorporating such 
restrictions, was prepared on his behalf. 
Pltf. refused to execute it, & sought by this 
action to enforce the original agreement 
subject only to restrictions in one of the 
schedules to the conveyance of 1908, & thus 


free from restrictions on trading : — Held : 
there was no enforceable contract, as by 
reason of the non-existence of the appropriate 
model form of conveyance there were missing 
from the original agreement material terms 
which the ct. could not supply, & also that 
damages could therefore not be a.sseBsed. — 
Stimson r. Gray, [1929] 1 Ch, 629 ; 98 
L. J. Ch. 315 ; 141 L. T. 456. 

285. Add, Annotation : — ^Refd. Stimson v. Gray, 
[1929] 1 Ch. 629. 

285a. .] — Stimson v. Gray, No. 282a, ante, 

314a. .] — Lansdown’s Lord Case {drea 

1786), cited in 16 Ves. at p. 310 ; 33 E. R. 
1002. 

Annotation : — Consd. Moody v, Walters (1809), 16 Ves. 283. 

398. Add, Annotation : — Retd. Dixon (J. J.) v, 
Taylor &; Cowells (trading as Pine-exx 
Liquid Ac Disinfectant Soap Co.) (1933), 50 
R. P. C. 405. 

399. Add. Annotation : — Refd. British Homo- 
])hone, Ltd. v, ICtmz & Crystallate Gramo- 
phone Record Manufacturing Co. (1935), 152 
L. T. 589. 

548. Add, Annotation : — Consd. Re Belcham & 
Cawley’s Contract, [1980] 1 Ch. 66. 

556. Add. Annotation : -Consd. (/unninglinin v. 
Shaekieton (1935), 79 Sol. Jo. 381. 

624. Add. Annotation : — Refd. Spollon &; Long's 

ContraeJs [19301 2 All E. H. 711. 

639. Add, Annotation : — Consd. Re Belcham & 
Cawley’s Contract. [1930] 1 Ch. 66. 

703. Add, Annotation .’—Refd. Curtis Moffat v, 
Wheeler. [1929] 2 Ch. 224. 

707a. Property subject to old closing order.] — 
On July 11, 1929, the purchaser bought 
Lot 2 at a sale by auction & paid a deposit. 
The particulars of sale described Lot 2 as an 
unrestricted freehold, practically an island 
block, with four frontages to Little Orford 
Street & three other streets in Chelsea, the 
block forming an excellent building site, 
when the existing buildings came into hand. 
On examining the vendors’ registered absolute 
title the purchaser found Entry 7 in the 
Cliarges Register stating in effect that on 
the transfer of Lot 2 & other property to 
the vendors on May 23, 1929, by mtgees. 
selling under their power of sale in a mtge. 
of Feb. 17, 1903, from Co. A., the former 
owners, the vendors by way of indemnity to 
the mtgees., but not further or otherwise 
covenanted to perform the obligati<fns of 
Co. A. under a deed of Dec. 23, 1905, made 
between Co. A. & the Chelsea Borough 


PART in. SECT. 2, SUB-SECT. 3.— B. 

b i. .] — Specific porformanco 

will be decreed apalnsi a vendor, not- 
withstanding a dispntye as to the 
quantity of land, especially whore 
there has been part porformantxj. — 
Daitpiiinee V. Dauphikke, (1936] 1 
J). L. K. 647 ; 10 M. P. B. 94 ; 6 
F. L. J. (Can.) 228.— -CAN. 

PART III. SECT. 2, SUB-SECT. 7. 

277 I. Term omitted from written 
ogreemeTit — Terms contained in parol 
agreement .] — In an action by a vendor 
for specific performance of an agree- 
ment lor the sale of farm lands deft, 
contended that the whole agreement 
was based upon the understanding 
that the farming equipment would be 
included in the sale although no express 


mention of it was made in the written 
agreement. Deft, or his tenant re- 
mained in possession of the equipment 
during the winter following the making 
of the agreement, without any sugges- 
tion being made by pltf. that deft, was 
not entitled to the equipment. In 
Mar. pltf. retook possession of the 
equipment Sc testified that he did so 
because deft, had defaulted in paying 
certain instalments : — Held : if the 
omission of express reference in the 
written^^i^mont to the equipment 

case was a proper one In which to apply 
sect. 13 (i) of BJng's Bench Act, which 
authorises ** the administration of 
justice in all oases in which there exists 
no adequate remedy at law,” Sc Justice 
could be done only by Toploolng the 
parties as nearly as possible In the 

16 


same position in which they wore 
before the agreement was reduced to 
wilting.—- McLeod v. Krv’Ako, (1930] 
3 W. W. 11. 601 ; revad., (1931) 3 
D. L. B. 282 ; 2 W. W. B. 27 ; 39 
Man. L. B. 465.— CAN. 

m I, .) — Specific performance 

refused of an agreement in writing for 
sale of a store where all the terras 
agreed upon were not Included in the 
agreement. — M ters v. Cook, [1932] 4 
M. P. R. 198.— CAN. 

PART III. SECT. 3, SUB-SECT. 1. 

287 viii. — .1— Action for 

specific performance of on oral agree- 
ment to sell land dismissed, no 
of part performance being established. 
— Warp v. 0*Lkart (1935), 10 

M. P. R. 63.— CAN, 
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Council & under a London County Council 
Order of Dec. 12, 1905. The deed of Dec. 23, 
1006, made in pursuance of a large building 
scheme by Co. A. provided for the stopping 
up (inter alia) of little Orford Street & for 
making certain new streets, including a new 
transverse street bisecting Lot. 2. The 
Borough Council were to obtain the necessary 
Closing Orders, & Co. A. were to lay out the 
new streets at their own expense. By their 
order of Dec. 12, 1005, the London County 
Council on the application of Co. A. sanc- 
tioned the new streets subject to certain 
conditions including a condition that Co. A. 
should covenant to lay them out, & on 
Dec. 21, 1905, Co. A. covenanted accordingly. 
On July 10, 1900, on the Borough Council’s 
application the justices made a Closing Order 
for IJttlo Orford Street. For financial & 
other reasons this part of Co. A.’s scheme had 
not yet been proceeded with. Little Orford 
Street was still open ; it was in fact repaired 
by the Borough Council ; <& at the date of 
the contract neither the vendors nor the 
purchaser knew of the Closing Order’s 
existence. On discovering Entry 7 the pur- 
chaser required the vendors to delete it from 
the Register & to obtain a release of the 
obligations, &, on their refusal, he issued a 
vendor & purchaser summons for a declara- 
tion that a good title was not shown. On 
subsequently discovering the Closing Order 
he discontinued the summons & brought this 
action claiming a declaration that he was 
entitled to repudiate the contract, damages 
for breach, & return of the deposit. The 
vendors denied any broach & counterclaimed 
for specific performance: — Held: (1) the 
twenty-four years’ old Closing Order did not 
affect the title, but, if & so far as it was 


inconsistent with the particulars, me^ly 
raised a case of innocent misrepresentation, 
on which the purchaser could neither re- 
pudiate the contract nor recover damages, 
his only remedy being to resist ^ecitic 
performance. Therefore, the purchaser s 
action failed ; (2) on the vendors’ coimter- 
claim for specific performance that there was 
in fact no misrepresentation in the par- 
ticulars, as the word “ street ” even in 
London did not necessarily mean a public 
highway. There was therefore no ground 
for refusing specific performance. — Barnes 
V. Cadoqan Developments, Ltd., [1930] • 
1 Ch. 479; 99 L. J. Oh. 274; 142 L. T. 
620. 

707b. Property represented as bounded by “ street ” 
—Whether confined to public highway.]— 
Barnes v. Cadogan Developments, IjTD., 
No. 707a, ante, 

709. Add, Annotation: — Consd. Floxman v, Cor- 
bett, [1930] I Ch. 672. 

727. Add, Annotation : — Refd. Sennott v, Ileudoll 
(1931), 79 L. .To. 9cS. 

730. Add. Annotation Refd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 358. 

768. Add, Annotations Consd. Rc Sandwell Park 
Colliery Co., Field The Co., [1929] 1 Oh. 
277 ; Lock v, BeU, [1931] 1 Ch. 35. 

773. Add, Annotation Consd. I..ock v. Boll, 
[1931] 1 Ch. 35. 

801. Add, Annotation : — Refd. Hyman t;. Hyman, 
[1929] A. 0. 601. 

812. Add, Annotation: — Generally, Refd. 

Ooltransport Gr.m.b.H. v, Drewry, [1933] 1 
K. B. 753. 

829. 'Add. Annotation :--Consd. Grant v. Derwent 
(1928), 140 L. T. 330. 


Part IV. — Particular Contracts. 

961. Add. Annotation .—Consd. Rf Franklin & Swathling’s Arbn., [1029] 1 Ch. 238. 


PART III. SECT. 13, SUB-SECT. 2. 

p i, jRcssale hy plaintiff 

under condHicrns inconsistAint with eerm- 
pleiion of (trigival coniracL] — New 
South Wales Public TnusTEE r. 
Gavel (11)27). 10 C. L. R. ICU.—AUS, 

PART III. SECT. 15, SUB SECT. 1. 

q 1 . jjxnd of deceased irUeeiatc — 

Administratrix without pov)^ of 
B. died in 1920, leaving a \yidow & four 
chUdren; letterB of administration 
were granted to the widow. Pltf. 
made an oiler for land which B. had 
owned. At thij time the two younger 
children were In 1927 the 

widow signed a document by which 
she agreed to sell certain mt^h land 
“ owned by & belonging to the estate 
of my late husband :—ncld. m 
1027 no marsh laud 
estate of B. for what had been ms 
under Devolution of 
vested in defts., & as 
the widow had I It 

Brown v. Barber, 11929] 2D. L. R. 
391 ; 03 O. L, U. 512,— CAN. 

PART III. SECT. 16, SUB-SECT. 8. 

Id. Agresment for 

vremUee-^SuhsequerU t 

Summers v. Oockb, 119281 A. L. R. 
107 ; 40 C. L. B. 321.— AUS. 


PART IV. SECT. 26. 

bI, Agreement for possession dt devise 
or conveyance in return for services. ]■— 
Under an oral agreement between pltl. 
8z defts. the latter were to have ex- 
clusive possession of a parcel of pltf. s 
land In return for personal .scrvicea 
to he rendered by them to her during 
her lifetime or untfl she sold or disposed 
of her adjoining nropei-ty. & she a^o 
agreed to leave them said paivel by 
her will or. In the event of the sale of 
the adjoining property & ^1^® 
of her residence therefrom, to convoy 
it to them. Defts. took up their 
residonc’e on the land & built a house 
& other Improvements thereon reter- 
able only to said agreement. J itr. 
brought an action to lecover posses- 
8ion7& defts. cOuntorolalmed for specihe 
performance. The 

action & declared that defts. were 
entitled to speoiflo perfor^nco oRjhe 
death uf pltf. or «Pon her removinB 
from the neighbourhood 77cW . t'R 
appeal, the cUamissal ot the 
ought to ho sustained, but the d^reo 
ofspccino performance wi^ 

Ltellu. Cormack, fl028J 4 U* L* B- 
902 ; (19281 3 W. W. R. 284.^ — CAN, 

8g. Coniraet to take supply of gas,}-^ 
Under a contract between deft, city 
& a CO. to whose rights thereunder 
pltf. CO. was held to have 
thft oitv agreed to penult the co, to 
oonneot gas wells, which the co, agreed 


to driU by a certain date, with the city s 
main & then to withdraw from the 
main for Ite own use a certain per- 
centage of the gas thus added to the 
SUTlDly* 'X’ll© 00« not llftVlIljJ 
prJccedecFlo drEl, the city notified It 
that the city would not 
part of the contract after a date speci- 
fied, which was prior to that to 
the contract was foimd on the trial to 
have been extended by agreement of 
the parties. The co. then sued for a 
declaration that the contract was a 
good & subsisting contract extending 
te sahl later date, which shotild be 
specifically performed by doit., A lor 
an extension of time In which to com- 
plete the well or wells, & for damages. 
Said later date had passed at the time 
of the trial .* alUioiigh the 

contract had been broken by the city , 
it was one with respect to whiem it was 
Impossible to decree specific por- 
forinanoe ; moreover, it was beyond 
the power of the ct. to extend the time, 
& since the Question whether the co. 
had really sustained any damage 
depended upon a Question which eou d 
not bo answered, vie., whether by said 
date the co. could or would have sunk 
the weU or wells & have found sufficient 
gas to Justify It in carrying it to the 
city’s main. pltf. could recover nominal 
damages only.— M ^alta Pottories, 
Ltd. e. Medicine Hat City, 119313 1 
W. W. R. 217,— CAN. 



